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OEFiMYnjlfENr  OP  AGRICULTURE 
rooa  anci  pwuiuuii  swigs 
7CFRPir^272and273 

[fkindtlloj^l 

Food  StafHp  Program;  Inconw 
ExchMion  pi  Cortain  Charitable 
Donationa 


:  P^od  and  Nutrition  Service, 
USDA.     I' 
ACnoi;  Ittierim  ^le.  ,  ^ 

t  mis  action  amends  Food 
Stamp  Pmram  regulations  as  a  result  of 
ttie  CliaHnbiie  Astdatance  and  Food 
Bank  Act  k  f  1987  tPub.  L 100-232), 
enacted  Ja  luarv  5. 19Q8.  In  accordance 
with  that  It  >ct,  the  Po4>d  Stamp  Program 
must  exdlu  de  from  consideration  as 
income  cqitain  cash  donations  received 
by  food  s^mp  households.  This  action 
implemenjti  this  income  exclusion 
provision^ 

date:  Thi|»  action  is  retroactively 
effective  i<)  January  5, 1888  and  affects 
eligibiUtyi4nd1)eniefit  determinations 
made  on  0t  after  February  1, 1988.  Thus, 
this  action.must  be  implemented 
immediately.  Comments  must  be  . 
received  pp  or  before  August  15, 1988. 

AOOMM^  $end  ooaunenU  to 
Certificat{#n  Rulemaking  Section, 
€l^ility4nd  Monitoring  Branch, 
Pr^ram  Development  D^ion,  Food  - 
.and  Nutrition  Service.  USDA. 
'  Alexandif  f  VUgbiia  2^82. 

NPOWMTIOIt  COtfTACT: 

Judith  M.j^eymour.  (703)  75&-3429. 

riuivi 


Exacutlv4  bider  12291 
Defajartme 


unler 


The 
action 
Secrietaryf  i 
has  been 
not  result 


lent  has  reviewed  this 
Executive  Order  12291  and 
Memorandum  No.  1512-1.  It 
(let^rmined  that  the  action  will 
n  an  annual  effect  on  the 


economy  of  $100  million  or  more  or  a 
major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries. 
J  Federal,  State,  or  local  goven^ment 
agencies,  or  geographic  regions. 
Additionally,  this  action  witl  not  result 
in  significant  adverse  effect  on 
competition,  emploVment.  ^vestment, 
productivity,  innovation,  or  on  the 
abiUty  of  United  States-based 
entenrises  to  (»mpete  with  foreign- 
basea  enterprises  in  domestic  or  export 
naritets.  Therefore  tUs  action  has  been 
classified  as  "not  major". 

Exaculiva  CMar  12S72 

The  ^ood'Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  Ido.  10.551.  For  the 
reasons  sett^lh  iin  the  final  rule  related 
Noticeof  7  CFK  Part  3015,  Subpart  V  (48 
FR  29115],  this  Program  is  excluded  from 
the  sc9pe  of  Executive  Order  12372 
which  requires  liitergovemmental 
consultation  with  State-and  local 
officials. 

Regulatory  FlaxibUity  Act 

.  This  action  has  also  been  reviewed  in 
relation  to  the  requiremems  of  4he 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  96-354. 94  Stat  1164.  September  19. 
198(4.'Anna  Kondratas,  Admiiystrator  of 
the  Food  and  Nutrition  Service,  has 
certified  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaili  entities.  The 
requirements  will  affect  the  food  stamp 
recipients  and  the  State  and  local 
agencies  whidi  administer  the  Program. 

Paperwork  Reduction  Act 

This  ruleiQaking  does  not  contain 
recordkeeping  or  reporting  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  linder  the 
I%pwwork  R^uction  Act  of  1960  (44 
U.S.C.3507).  ♦      M r^-.f.    . 

PubHc  Partidpatlba  and  EfradftvelAte 

This  action  i»  being  published  without 
prior  notice  of  proposed  rulemaking  or 
an  opportunity,  for  public'  pomment  prior 
to  publication.  Section  2(b)  of  Pub.  L 
100-232  mandates  that  the  amendment    ' 
made  by  section  2  is  effective  on  the 
date  the  statute  was  enacted  (January  5, 
1988)  and  is  not  applicable  fbr 
allotments  issued  prior  to  February  1, 
1988.  Thus,  good  cause  if  fpund  for 
publication  less  than  30  days  prior  to  the 
effective  date  of  this  rule  pursuant  to  5 
U.S.C.  553(d).  Also,  since  prior  notice 


ntpr 


and  public  comment  procedures  cannot 
be  completed  before  the  statutory 
impleipentation  date  and  because 
ddeyi  in  implementation  of  the 
requirement  could  adversely  affect  food 
stamp  recipients,  Anna  Kondratas, 
Admkiistrator  of  the  Food  and  Nutrition 
Service,  has  determined,  pursuatit  to  5 
U.$.C.  553(b),  that  public  comment  on  ' ' 
this  action  prior  to  implementation  is 
impracticable.  However,  becauA  the 
Depairtment  believes  that  the  rule  n>ay 
be  improved  by  public  comment. 
comn|ients  are  solicited  on  this  rule  for 
60  dajys.  All  comments  received  will  be 
analyzed  and  appropriate  changes  in  the 
rule  will  be  incorporated  in  the 
subsequent  publication  of  a  final  rule. 

Background  /       ' 

Current  r^ulations  at  7  CFR  273.9 
pennit  the  exclusion  of  income  (such  as  - 
charititble  cash  donatioiA)  received 
during  the  certification  period  which  is 
received  too  infrequently  or  irregularly 
to  be  reasonably  anticipated  but  not  to 
exceed  $30  in  a  quarter.  Section  2(a)Cl) 
o|  Pub.  i,  100-232  amended  section  5(d) 
of  the  Food  Stamp  Act  to  provide  an 
income  exclusion  of  no  more  than  $300 
in  a  Quarter  for  certain  charitable 
ddnations.  The  amendment  made  by 
Pub.  ;L.  100-232  specifically  provides  that 
cash  donations  based  on  need,  not  to 
exceed.$30  in  the  aggregate  in  a  quarter, 
whidi  are  received  bom  one  or  more 
private  nonprofit  charitable 
organisations  shall  be  excluded  from 
connderation  as  income  for  Food  Stamp 
IVogram  purposes.  Accordingly,  this 
action  amends  7  CFR  273.9  to  add  this 
income  exclusion  provision. 

The  legislation  did  not  provide 
guidance  for  determining  what  should 
constitute  a  quarter  for  die  purpose  of 
implemienting  the  $300  quarterly  limit 
required  by  ^  statute.  It  is  the 
Department's  -view  that  the  use  of  the 
Federal  fiscal  year  quarter  is  the  most 
fusible  and  least  error-prone  method 
and  would  ensure  that  the  provision  is 
treated  consistently  nationwide,  for  all 
households-which  receive  such 
donations  from  private  nonprofit 
charitable  organizations.  Consequently, 
this  interim  rule  incorporates  a  Federal 
fiscal  quarter  requirement.  The 
Department  is  particularly  interested  in 
receiving  comments  and  suggestions  on 
this  question. 
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Impleniantalioa 

In  accordance  with  section  2tbni). 
Pub.  L 100-232  is  effective  letieective  te 
the  date  the  statute  was  enacted 
(January  5, 1988).  The  statute  farther 
clarifies  that  the  iaceiiie  exdusiDn 
provision  contained  in  ihis  acdaa  does 
not  apply  %idth  leapeot  lo  atfotments 
issued  For  «iy  raootk  hegiening  bdote 
the  date  <he  atatute  was  enacted.  Tkua, 
the  exclusion  oi  the  spedBc  charilaUe 
doaatioBs  is  aHiUfiabk  betfnning 
Februaiy  1. 1968.  Aooordii^.  Ihis 
action  amends  7  CFR  27Z1  to  provide 
that  State  agendas  Iraplemenl  fhe 
provision  of  (his  acfion  imnieiSately  and 
that  affected  honsdiolds  are  entitled  to 
an  income  exchision  under  the  provision 
beginning  wifli  the  second  Federal 
Fiscal  Year  Qnarter  of  1988  Oanuary 
1988  through  Mardi  1988),  but  not  prior 
toFeuiuei'y  1, 1988. 

Consequentfy,  in  accordance  with  this 
action  a  household  whidi  received  $100 
in  January  1988  itom  a  private  aeafwofit 
charitable  organization,  another  $100  in 
February  from  the  organization,  and 
$2S0  in  March  iron  a  differeiit  private 
nonprofR  charitaUe  prgeni^rtion  woidd 
be  entided  to  an  incene  exdasran  fofrj ' 
the  $MIO  received  in  F^Huaiy  and  $200 
of  the$2SB  received  in  March  for  e  total 
income  exchnion  «f  $300  in  diet  quarter. 

Tliis  action  fuithei  provides  that 
affected  hoaseholds  whidi  were  denied 
benefits  becavse  die  kousebeld^ 
eligibilfty  or  benefit  calculation  denng 
the  second  Federal  fiscai  year  qearter  of 
1988  Owt  not  pror  te  P^nMiy  1, 1888) 
did  not  indnde  tke  income  endusieB 
pcovieion  of  tlue  efmeateent  sball  be 
eatitied  to  restorad  fccaefits,  if  otherwise 
eligible,  at  the  fine  of  reoertificatioB, 
it^enever  the  hoasehold  requests  a 
oeview  of  its  case,  or  nrfaen  ^  State 
agency  otherwise  become*  aware  that  a 
review  of  a  yartiditar  caae  is  needed. 
Restored  benefits  sh^  be  peid  back  to 
February  1. 1988  or  the  date  of  the  food 
stamp  appUcafion.  whichever  is  later. 

;  We  ceoegaize  that  this  immediate 
iiipleoeatafioR  schedule  will  cause 
some  diffioHlties  with  quality  oonbol 
(QC)  reviews.  Hiraefore,  this  action 
provides  that  QC  reviewers  sludl  not 
identify  variances  resulting  sole^  from 
implementation  or  nanimplementation 
of  this  rule  in  cases  with  cewew  dates 
between  February  1. 1988  and  Av^gust  31. 
1988.  For  retrospective  budgeted  cases. 
QC  reviewers  shall  beghi  IdienGfyii^g 
variances  when  September  becomes  the 
budget  month.  This  action  further 
provides  that  variances  shall  not  be 
identified  in  cases  where  die  provisiens 
of  this  nne  were  not  implemented  prior 
to  the  QC  review  when  the  State  agency 


correctly  followed  the  implementation 
'provisions  of  this  rule. 

list  of  Subjects  ^ 

Ala8ka..Civilrigble.FoedjtaiQpi,  . 
Qrantyro^ams-sodal  programs. 
Repoiftngand  recordkeeiung 
requicements. 

■JCFRPaetJrs 

Administrative  jiracUoe  and 
procedure.  Afiena.  Cl^ma.  Foodatanpi, 
Fraud.  Grant  programs,  sodatpiqgrama. 
Penalties,  'Reposting  and  recordkeqilitf 
requiremeota.  Sodal  Security.  Sluifoiris. 

Accortfii^.  7  GFR  Parts  272  and  273 
are  nnended  as  CoHows: 

PART  272— RCQUmCMCNTS  FOR 
PARTICIPATINQ  SIATE  ^flFMCIFS 

1.  Tlie  alMhoritr  citatton  for  Paiti  272 
and  273  continees  to  rend  as  ishowr   . 

Auihorf^  7  u&c.  ani-ao2&^ 

2.  fa  I  £72^  a  new  pma^h  IgMiD 


begin  identifying  variances  whra 
September,  becomes  the  budget  month. 
Variances  shall  net  be  identffied  hi 

not  Implemented  prior  te  the  QC  review 
wIhm  <iM  Stale  Mncyeonedlfy 
followed  flie  tai^eBHmtBfion  provMons; 
i^lhis  teeSon. 

FART  S7$— CGRIVICSTION  OP 


is  added  te  seed  as  lattows: 

S  272.1   Qenerei  teiiiie  end  condMons. 


(g)  Implementation.  "  *  * 

(98)  Amendment  No.  303.  The  income 
exclusion  provisien  f  273.9(c)  of 
i4iiMndHc«k  Mb.  .809  ehaU  be 
implemenled  immediately 
pabiibatianofthe 
foUnvK  

(i)  &ete  agendee  meet  appfy  the 
provjejennf  Aie  nmendmmit  fa 
eligiWiily  nr  benefit  oekulatiee 
or  after  Fefanmry  1. 1B88. 

(it)  Afieoted  houKhoUs  widc^ 
deaiad  kenefits  beoMse  the 
eligibin^nr 


9.  In  1 273.$,  pBni9tmitt'^9|i9lliroa|(h 
(c)(19  aK  ledMigoated  aa  pampaphs 
(cM39  thioi«bMU)«eapeefiwefy  and  a 
new  (c)(2)  is  added  to  read  as  fbllown: 

fan* 

(c)  Income  Exclusions. 

(2)  Cash  I 
received  on  or  after  February  1, 1988 
from  one  or  more  private  iiunpnnit 
charitable  organizations,  but  iiot  to  . 
exceed  $300  in  a  Federal  fiscal  year 
quarter. 

Date:  June  9, 1988. 
Amu  Koodtttaa. 

Administrator- 
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1988  (but  not  prior  to  February  1. 1988) 
did  not  include  the  Incmn^  exclusion 
provleienof  this  aaendmeRt  rfiell  be 
eotined  fo  festoied  benenle  et  tne  rane 
of  reeertifeatien,  whenever  Ae 
househetdieqaeiis  e  review  of  itscese, 

becomes  aware  that  a  review  of  a ' 
partiealaroase  is  seeded. 

(iii)  Benefits  shall  be  restored  back  to 
Febi'Miyl.  1996  er  the  date  of  the  food 
stsmp  apinicatiun,  wwtsievBr  occured 
hrtec.  Keiluietlon  nail  be  made  ta 
aocordaBce  widi  1 273.17  occept  tiiat  4)e 
twdve-nonth  limit  fbrrestoring  benefits 
shall  n(Aappfy.  

^v)  PofT  Qnaltfy  Control  (QC)  pmposes 
only,  QC  reviewers  sfaanl  not  identify 
variances  lesunlng  ecnely  from 
implemeotaDoo  ui  iiuuimpleuentatiDn 
of  Ajjiejulnieiif  ffo.  9B9lor  cases  wtth 
review  dates  between  Fdmaiy  1. 1986 
and  Angnst  31, 1988.  For  iwti  us  petti  vely 


DEPARmCllTOF  MEALTN  AND 
HUMAN4ERVIGE8 

Food  fnd  Onig  AdodnMraSoa 

2icrviP«ts 

lOfJ 


Counterfeit  Drugs 

aamcr  Food  and  Drug  Adauniitratieo. 
ACnOlC  Final  rale. 


:  The  Food  and  Dntg 
Administration  (FDAjIs  ameadiag  the 
regulatioBs  for  dalegalbms  of  ekdiorify 
for  enforcement  ectivittes  to  add  to  the 
authorities  delegated  to  officers  and 
employees  of  FDA  wne  lieve  been 
issued  certain  niA  nliiclal  credentials. 
The  enendmenlt  delegeiae  aifRMnlly  ior 
seizure  of  eoenterfnt  oiugs  under  the 
Federal  Food.  Orn,  and  Cosmetic  Act 
(the  auQi  ne  eBMnded. 
vracnviiMne  fane  ts.  1966. 


Melissa  M.  Moncawage.  Qffioe  df  ^  . . 
Management  and  Operations  (HFA- 
340).  Feed  and  Dn^  A jhehUeteetJon. 
^^BB  Vninfe  ijBtte.  Rooin^ne,  vetf  ^^B^r  i 
^ei"^e^^e^e. 


*r*'"''.-.'*^-. 


:  FDA  is 
amending  1 5.35  Enforcement  activities 


0 
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(a CPR &a5)lb ifalftniB »ddftt— rt  ■ 
authori^  10  RM  offietimaadiployDH 
who  have  ba^iiwmd  FDA  cMdMUob  ' 
consityaB  of  iWB  HDA-amA. 
Identyteottaa  rticortL  — d  ftanfPA- 
2(na  Specificiikm  of  GmmnI  Aliwritj. 
The  ameBdacMtdsliSitM  to  Amo 
officials  ttio  oMMKlty  HMkr  Mctioa 
702(e)(5)  of  tWjKt  loaate  oontetldt 
drugs  and  equiMiient.  labeling,  aadothv 
Uiii^aeadoridaaigBodior— oia 
-  making  oBimt^aitdimM.'lWnoKt^ 
delegated  M^ifrity  «w  aBow  the 
designated  oOfiak  to  cany  out  tlKir 
I  cj^oditeMly. 
Further  i«d4ibt>tion  of  the  OHimtty 
delegotad  is  upk  airtbotted.  Authosity 
delegated  to  ajioaittoB  fay  tiMa  May  be 
exetdaed  1^  Oentn  officially 
designated  to  Sfrve  in  Micb  peoitioa  U 
an  actiog  c^MMity  or  on  a  twporary 
basis. 

list  of  subiiBGii  is  21  cm  nut  B 

Authority  ddegfttions  fCovemiBent 


agenciea). 
(Government 
Therefore. 
Drug,  and 
authority 
of  Food  and 
follows: 


andfanctioas 


the  Federal  Food. 
Act  and  under  ^ 
to  the  Commissiotter 
Fart  5  is  amended  as 


PART  S-OEIMGATIONS  OF 
AUTHORUYMID  OROAMZATION 

1.  The  authosity  dtation  for  21  GFR 
Part  5  contimee  to  read  as  JpBewa. 

Avinrity:  5  U.6.C  S0«.  562: 7  U&C  2217: 
IS  U.S.C  eat.  l^  etseqA  21  U5.C  41  etmff. 


61-13.  Ml  elj 
etaeq.,  933^1 

us.c.n9.in.\ 
262.aBa.aBbt 

seg^  taUijf  and  \ 
10007.  ttidlfl 
(44StaL140ehl 
Act  (Pub.  L I 


30I-M2. 4t7^^  flnfb),  in 
iaua.2«at.a«aB.aa» 

aote,aaia(b){8)k4aM|a), 
Fadaral  Caustic  Maoe  Ad 
Advisaiy  CoaaDittM 
EX}.  114S0. 11921. 


2.  Section  5.96  is  amended  by  revising 
paragraph  (a)(t)  to  reed  as  foUawa: 


KIIIUI  WVMflC 


aeov' 


t&38 

(•) 

(1)  To  conde^  evaminatiows, 
inspectiooa.  abd  invastigationa;  to 
coUect  and"ot)tein  aaeipWir.  to  have 
access  to  and  |tp  copy  and  yeiify  raooids 
as  authorized  ny  lew;  to  make  ieizuree 
of  Uems  unde^  taction  7Q2(e)($^  of  die 
Federal  Food.  Drug,  mid  Co«mMc  Act 
(the  Act):  and  to  sapervise  complianfce 
operatioos  for  |he  enferceaient  of  the 
act.  the  Ffeir  P^du«ily  and  Labdtog 
Act.  the  FadeMl  Caustic  Poison  Act.  the 
Import  Milk  Aijt.  the  FSUad  Miik  Act.  dw 
TetrlmportatiMi  Act  and  sections  351 
and  354  throu^  301  of  the  PabHc  Health 
Service  Act  ' 


••;«S« 


Dated:  )uee9. 


Affmw. 

(FR  Dfic  a»4M39Msd«-M-«fc  MS  aR4 
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[Docket  N0i,MF-«121| 


for  Oil  Ml 
m 
Sucme  Fstty  Add 


ACnoMcFinolnle. 


r.  The  Food  and  Dnig 
Administratian  (FDA)  is  amending  the 
food  additive  regulatkns  to  provide  for 
the  safe  use  of  sacroae  Catty  add  esters 
for  preservatipn  of  fresh  avocados, 
melons  (honeydey  and  cantaknqie). 
limes.  peadMs,  iriiims,  banana  pkntains, 
and  papasra.  Tlie  agency  is  taking  this 
action  in  response  to  a  petitimi  filed  by 
Inotek  Intemetinnel  Corp. 
iMratrffliBctve  Jane  15, 1968. 
ObjacHoes  by  fi^  15, 1988. 
A0OM8S:  Written  oujectluus  to  nie 
Dockets  Maaegement  Brandi  (HFA— 
305),  Food  and  Dng  Administration,  Rn. 
4-62. 5800  FIshefs  LaM,  RockviSe,  MD 
20857. 
MH  PUWTNM  MmMUKTMN  CONTACTt 

BkmdeB  Andeteon.  Conter  lor  Food 
Safety  and  AppHad  NutiitioB  (lffP-334), 
Food  and  Dn^  Adniinistratimi,  200  C  St. 
SW.,  Washai«ten.  DC  20204. 20^^72- 
5660. 

supfLiMKimuiv  wroRMA-nON:  In  a 
notice  poblished  in  the  Fedan 
(tf  April  14, 1908  (51  FR  12846K  FDA 
annooKed  dMt  a  peti^on  (PAP  OAaOM) 
hcd  been  filed  by  inotw  bitemationel 
Corp..  PX).  Box  94a  PaiMSviUe,  (»i 
44077,  proposing  dMt  f  172.888  SHcnwe 
fatty  add  estarv  (21 CFR 172450)  be 
amended  to  provide  for  the  safe  use  of 
suTose  fatty  add  esters  for  the 
preservation  ctf  fresh  avocado  i,  mekms 
(honeydew  and  cantatowpe),  I  mes, 
peaches,  plums,  banene  fiml  una,  ad 
papaya. 

FDA  haaevafaniad die  data  totfae 
petition  and  odiar  nievaot  metorieL  The 
agency  omchides  that  the  aocroae  fatty 
add  eatars  are  safe  for  the  proposed 
uses,  and  that  the  feed  additive 
regulations  dioeld  be  eeiended  as  set 
forth  betow. 

In  the  Fedbaai  Xagistar  of  November  5. 
1986  (51  FR  4016(^  FDA  pobHriied  an 
ameMfaaent  of  §  17Z850  that  wndd 
permit  the  uae  of  addiltenal  solvents  in 
the  manufacture  (rf  sucrose  fotty  add 


anobfectiea 
iaiaeelnge 


esters.  The  I 
totyai 
notice  1 
in  tidal 

:  However.  PDAtedacMon  to  expand  dw 
uses  of  secraae  inty  aalen  ia  AattaMrt 
fren  the  ptior  amandbBMnt.  ^le  agency 
finds  diat  this  action  has  no  beeiing  on 
its  evaluation  of  the  obiection  to  the 
November  5. 1988.  amendment  and 
dierefore  is  proceeding  widi  Ms  aetfon. 
In  aooordenee  vrith  f  171.1(h}  (21  CFR 
17l.l(h]^  the  petition  end  me  documents 
that  FDA  censideied  and  relied  upon  in 
readring  its  deciakm  to  approve  the 
petition  kie  available  for  inspection  at 
the  Center  for  Pood  SafiBty  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  t  I7£lO^  the  agency 
will  delete  from  the  documents  any 
materials  diet  are  not  available  for 
public  diodoaaie  before  mekhug  the 
docuBentaevaitable  for  inapection. 

The  agency  has  carefidly  considered 
the  potential  environmental  affects  of 
diis  action  and  has  conduded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
si^nficant  impad  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  betuween  9  ajn.  and  4 
p.m^  Monday  through  Friday.  Thia 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Ad  (21  CFR  Part 
25). 

Any  person  who  wiH  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  iS.  1988,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 

•  numbered  objection  shall  spedfy  with 
particularity  the  provisions  of  thie 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numb«ed  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  ^  right  to  a  hearing  on  that 
objection.  tSach  numbered  objection  for 
whidi  a  hearing  is  requested  shall 
indnde  a  detaifed  deacriptian  and 
analysia  of  the  ^edfic  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  sodi 
a  description  and  analysis  for  any 
partiadar  objection  shall  constitute  a 
waiver  oi  the  r^tito  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
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shall  be  submitted  and  shall  be..  .  . 
identified  with  the  docket  number  found 
in  brackets  in-  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen .  . 
in  the  Dockets  Management  Branch 
betwemi  9  a.m.  and  4  p.m..  Monday 
throug$Friday.  ^      - 

List  of  Subjects  in  21 CFR  Part  172 

Food  additives.  , 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  - 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food     ■    j 
Safety  and  Applied  Nutrition,  Part  172  it 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
Part  172  continues  to  read  as  follows: 

Authority:  Sees.  201(s).  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8).  348):  21 

CFR  5.10  and  5.61. 

• 

2.  Section  172.859  is  amended  by        i 
re\-ising  paragraph  (c)(3]  to  read  as 
follows: 

§712.859   Sueroe*  fatty  acMeeters.  , 

(c)  *  •  * 

(3)  As  components  of  protective 
coatings  applied  to  fresh  apples, 
avocados,  bananas,  banana  plantains, 
limes,  melons  (honeydeiR  and 
cantaloupe),  papaya,  peaches,  pears, 
pineapples,  and  plums  to  retard  ripening 
and  spoiling. 
•        «        *        *        *       ° 

Dated:  June  9. 198& 
Richard  I.  Ronk, 

Acting  Director,  C^terfor  Food  Safety  and 
Applied  Nutrition/ 

(FR  Doc.  88-13435  Filed  6-14-88;  8:45  amj 
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21  CFR  Part  172 

(Docket  No.  S4F-0408] 

Footf  Additives  Permitted  for  Direct    : 
Addition  to  Food  for  Human         '■'-'■  I 
Consumption;  Sucrose  Fatty  Add 
Esters 

AGCNCv:  Food  and  Drug  Administration. 
ACTION:  Final  rule:  republication  and 
opportunity  to  file  objections  or 
additional  information.  .     i 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  republishing, 
with  additional  information,  a  final  nde 
that  It  published  in  the  Federal  Register 
of  November  5. 1986  (51  FR  40160),  and 


that  amended  the  food  additive 
i-egulatioiv  on  sucrose  fatty  acid  esters 
(21  CFK  172.8S9)  to  provide  for  the  use  of 
dimethyl  sulfoxide  and  isobutyl  alcoliol 
solvents  in  the  preparation  of  such 
esters.  An  objection  to  that  final  rule 
with  a  request  for  a  hearing  was  filed  by 
Suikec  Unie  Research,  Roosendaal. 
Holland.  The  agency  is  not  acting  on 
that  objection  but  instead  is  clarifying 
herein  the  basis  fqr  the  final  rule  of  ,    . 
November  5, 198&  The  agency  is  also 
providuig  a  new  3KHlay  periodlor  ti^ 
submiwioh  a^«bjectioii»  or  o(i^iditk>nal 
information  in  support  of  the  objection 
that  was  previously  nied.  However,  the 
agency  has  not  stayed  the  effect  of  the 
final  rule,  and  it  became  effective  on  N 
November  5. 1986.  X 

date:  Objections  or  additional 
information  in  8upiM)rt  of  the  previously 
filed  objection  by  July  15,  ig8&  The 
Director  of  the  Office  of  the  Federal 
Register  approved  the  incorporation  by 
reference  of  certain  publications  in  21 
CFR  172.859  effective  on  November  5, 
:i986. 

Aoomsss:  Written  objections  or 
^    additional  information  in  support  of  the 
I  previously  Tiled  objection  to  the  Dockets 
I  Management  Branch  (HFA-305),  Food 

and  Drug  Administration,  Rm.  4-62. 5600 
'  Fishers  Lane,  Rockville,  MD  20857. 

FOR  r^URTHER  INFORMATION  CONTACT: 

BlondsU  Anderson,  Center  for  Food 
Safety  and  Applied  Nutritien(HFF--334), 
Food  andDrug  Administration,  200  C  St. 
SW..  Washington.  DC  20204. 202-472^ 
5690. 

SUPPLSMENTARV  INFORMATION: 

L  Background 

FDA  published  a  final  nile  in  the 
Federal  Register  of  November  5. 1986  (51 
FR  40160).  to  provide  for  the  safe  use  of 
sucrose  fatty  acid  esters  prepared  with 
the  solvents  dimethyl  sulfoxide  and 
isobutyl  alcohol  That  acticm  was  in 
response  to  a  petitibn  filed  by 
Mitsubishi  Qiemical  Industries,  Ltd. 
(FAP5A3839). 

Suiker  Unie  Research.  P.O.  Box  1306, 
4700  BH  Roosendaal.  Holland,  filed  an 
objection  to  the  regulation  and 
requested  a  hearing  on  each  issue  raised 
in  that  tibjection.  The  company's 
objection  made  the  following  p^ts: 

(1)  The  final  riilt^  providep^orThe  use 
of  dimethyl  sulfoxide  in  the  manufacture 
of  sucrose  fatty  add  esters. 

(2)  Dimethyl  sulfoxide  is  an  irritant  is 
toxic,  and  has  never  been  approved  for 
direct  food  additive  use  by  FDA. 

(3)  Manufacturing  procedures-exist 
that  do  not  require  dimethyl  sulfoxide,  ° 
and  hence,  there  is.no  reason  to  increase 
the  risk  te  the  public  health  by 
approving  this  petition. 


(4)  There  is  no  rationale  uader  section 
409  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U,S.C.  348)  to 
approve  sucrose  fatty  acid  esters  as 
being  safe  when  manufaduied  with 
dimediy]  sulfoxide. 

The  objection  did  not  mention 
isobutyl  alcohol,  and  tfaue  that  -    ' 
substance  is  not  discussed  In  this. 
doeumenL    -         - 

After  n)A  received  the  objection,    - 
Mitsubishi  Chemical' Industries,  Ltd.,  the 
>  petitioner,  dirough  its  attorhieys,- 
submitted  a  bttn  stating  that  it  - 
"opposes  the^^edlons  and  request  for 
a  hearkig  raised  by*  Suiker  Unie 
Research."  and  that  FQA  should  deny  ~ 
Suiker  Unie  Researdi's  request  for  a 
liearing  and  eonfinn  the  effectiveness  of 
the  order  amendiikg  21  CFR  172.859. 

The  preamble  to  the  November  5, 
1988.  final  rule  explained  that  the 
agency  had  evaluated  the  data 
presented  in  the  petition  and  had 
concluded  that  the  proposed  use  of 
dimethyl  sulfoxide  is  safe.  Thus,  the 
final  rule  continued,  the  food  additive 
regulations  would  be  amended  as 
requested  in  the  petition.  That  document 
did  not  discuss  the  spedfic  nature  of  the 
data  evaluated,  however.  In  this- 
dociunent,  the  agency  is  republishing  the 
final  rule  and  is  explaining  in  detail  why 
the  petitioned  use  was  approved.  The 
agency  believes  that  this  course  of 
action  is  appropriate  because  FDA 
considered  the  factors  that  Suiker  Unie 
Research  relies  upon  in  its  objections  in 
the  agency's  deliberations  on  whether  to 
grant  Mitsubishi's  petition.  The  agency 
rejected  each  of  these  factors  i^ 
concluding  that  the  use  of  sucrose  fatty 
acid  esters  manufactured  with  dimethyl 
sulfoxide  as  a  solvent  is  safe.  FDA  «vill 
set  forth  the  reasons  it  rejected  these 
factors  in  this  document.  TUe  objpctor 
and  any  other  interested  person  will 
then  have  an  opportimity,  if  it  still 
believes  that  a  hearing  is  necessary,  to 
proffer  facts  that  demonstrate  that  the 
agency's  bases  for  rejecting  these 
factors  were  incorrect  and  thus  to  justify 
a  hearing  on  this  matter.  FDA  will 
describe  below  the  type  of  showing  that 
must  be  made  to  justify  a  hearing. 

The  agency  is  therefore  republishing 
the  hnal  rule  and  providing  an 
additional  30  days  for  the  submission  of 
objections  or  of  additional  information 
in  support  of  the  objection  that  has 
already  been  filed.  In  accordance  with 
its  discretion  under  section  40Q(f)  of  the 
act  (21  U.S.C.  348(f)).  the  agency  is  not 
■staying  the  final  rule.  The  agency  wil) 
consider  a  stay,  however,  if  one  is 
requested  after  it  has  evaluated  any 
.objections  or  other  information  filed  in 
.response  to  this  Federal  Regbter 
1  documentP  '. 
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fact  that  can  OK  laaoivod  at  a  J 

Spaciflccritet^fori 

a  request  forik  hearing  is  valid  are  (21 

CFR  12.24{b))c 

.    (1)  There  ia  ^^  |enuine  and  substantia}  i 
of  (act  for  rasohition  at  a  hearing.  A  heaiiag 

iB  not  be  9«^(ed  oa  iseuas  of  poli^  or  hw. 

I  (2)  The  faotuH  iasoM  eanbe  reaohrad  by 
•ataibble  and  ^^ctBcsOy  IdaaitflMt  reBabla 
.  A  haanng  win  not  be  grantad«n 


the  basis  ofi 
general  i 
contentions.  \ 

(3)  The  data  atidiayHnnatioB  SBhiiiltted,  ff 
established  at  ^IheafinA  would  be  ade^nete 
to  inslify  rest^ton  of  me  faetari  isaae  in  the 
way  sought  by  |the  perstn.  A  heaitaag  will  be 
deniediriher 
the  data  and  lidhimutlea  aabBMsd^ 


itiooa  or  denials  or 
ofpoaitKMiBand 


Mtfeai 
insufiidaiit  to  ii^MHir  the  iBdMl 
determtBhaea  wged,  evea  if  accwta, 

wayaoai^t>yl|i»patsoaisadeqoBlsle'  - 
)astifylheaG6(iiieqMeted.  AliMriagw«  • 
not  be  yuMad  |4i  faelaar  tssoae  that  aw  aet 
deteailBatlw  ejWi  rsapsU  tO^ieacMea 
reqasatsd.  e.g.  jf  the  Cs— slilsnai 
concludes  that  |lpe  action  woeld  be  the  s— e 
even  if  the  f actkal  issues  wamesoWed  in  tte 
say  soaght  •  •  ♦. 

A  party  sewng  a  bearing  ia  laqaiiad 
to  meet  a  "thtfaMd  buidektrf  leodariag 
evidence  suggesting  tha  need  for  a 
hearing."  C^cv.Awi/n;!^    . 
Foundation,  iJaUS.iM,  2M-ia  (19B0) 
reh.  den.  445  US.  047  (UtOV  cttio^ 
Weinberger  ^Mymaotf,  Wmlcot^ar 


Dunning. 
(1973).  An  J 
necaasaiy  to| 
"foll^  davelc 
(tda  tesL  i 

E.PA..  671  r: 

If  abeatingd 
evidanca.ual 
hearing.'t 

Abeariogi 
contain 
should  raise  < 
concerning' 


migbt  be  hald.  MMSwplb  Cjwwis  Ass)» 
v.  fZM.  •?»  Rad  IBHk  IQIStfIb  Or. 
1982).  lABMia  Ifaa  iMMO  laiaad  is  dn 
objection  an.  «pa«  if  toMw  k|ri|y 
insttfRdaal  to  ahar^adaciaiaB.  tha 


PleBmm^  271  P.2d  aei|8lb  Ok  188^ 
cert  datniadl  382  U&  Ml  (188^  FDtA 

whaia  as  obieclioB  aabarilB  addidoBd 
inlowMdea  ar  posils  a  aoaal 


il2U3.8QBk82ft«2l 
itioo  that  a  baaring  ia 
die  iasnes"  or  to 
Caota**  doaa  not  naat 
PacipcOom,v,fl& 
1235. 1241|giai  Or.  1982). 
ttfaiklbidadfyaBv 
bathesiAiactofa  *^ 
no  point  in  boloing  ooa. 
flMwtnoton^ 
baltbatavidanca 
iterial  iasua  of  fact 
Ich  a  iweaningfal  bearing 


Mines  »JtoiaAEBwCiBi.  44SF.ad  «32(9di 
Cir.  1971).  Staled  aMdMT  way.  a  baactac 
ia  fa^ifiad  aidy  if  dia  ebjectiMa  va 
made  to  gwd  fritb.  aid  ifday  "dm*  \m 
qaaHkiB  ha  a  aMtarial  aray  the 
uadasptaiBinga«r  Iba  regaiattaD  at 
issue." /te<nrAMhBtiiarv.GRSC«»    ' 
F.2d  877  (Bdi  Or.  1V7).~Hm%.  coarta 
have  uniJBMiy  larogaiiad  that  a 
hearing  aaad  not  ba  bald  la  laaolee 
questions  of  law  or  policy.  See  CKfiMBe 
forAJItgaa  OmiOf.  too,  v.  AC  «14  r2d 
1125  (D.C  Or  IMQc  SmOHC9.v.  FPCr 
2SmVJAV»,im<^Ok.%(mt  denied. 
358U&872(196Ql         . 
"'■  *  M  oensiuBiaB.  a  sequeat  for  O'  heai  ing.'' 
-  in  orders  ba-grmladt  ndal  present 
suffikaaat  uadRda  evidence  to  raiae  a 
dhterial  isaoe  of  feet,  and  ^lia  evidence-; 
must  bejoapaUa  of  tesolviiigte  iMoe  iiqi ' 
favor  of  the  request  V' 

nLEvahiaiaoafiafaly  «'   ] 

Mitsubiabi  Cheadcal  indaalries 
'  propoaod  that  dissediyl  adfextdebo 
used  in  otq  wwiiufactuie  of  sittvose  fatty 
acid  eateia<  and  ttat  any  JiatfQg 
.  reguiatioR  pityvlua'tbat'diaraUdue  of 
aimetoiyi  suKindda  in  tte  final  product 
not  exceed  2  parts  per  ndflfon  ^ppn). 

To  support  ilia  liBdtatfon  of  2  parts  par 
millioR  (ppn)  ibr  dlniattyi  aulfoxida.  die 
petitioner  ana^md.  by  ges-Bquht 
chromatognq>hy  ((ajC),- sanqdes  of 
sucrose  Catty  add  ester*  diat  were 
spiked  at  2  pptn  diaieJ%KsuIfbxi(te  and 
compared  (hem  to  unaiukad  samples. 
The  raoovary  rates  (tf.ttie  spiked 
samples  were  between  00  and  110 
percent  Those  analyses  were  validated 
by  CLC  of  samples  q>iked  at  1, 2.  and  4 
ppnkdimethyl  stdfoxide  widi  fspaited 
recovery  rates  between  100  and  120   . 
percent 

bi  evahiatfa^tbe  patitk)a.FDA 
exandnad  the  aaaig^ieal  matbodaiogy 
die  petittoner  used  to  detenatna  the 
diniadvl  aalfodda  lesidaa  levela  and 
recovery  saHa.  Based  on  ita  avamhwlinn 
of  die  daU  sabadttad.  FDA  fiounddiat 
the  methodology  is  aatiafaclaiy  far  ■ 
assariagdMidhnetbylauUinddeeanbe  ~ 
reliably  detach  at  2  ppm  ia  SBcraee 
fatty  add  eStKS.  \  ■ 


The  aatncy'a 

offtoottylsd" 
petitieMd 


Ibe  . 
ofaaaiasafaiB 


humwi  esq^eaara  to  dtaelfayl 
from  aaaoaaiatty  add 
raanufBCtasod  addi  dfanediyl 


land  to  dM 
iiwaplalds  dailyintahe  ievd  far 
dimethyl  I 
animal  stnttias  reported  in  tlieHteiatata. 

A.  EsdaiatedDaily  Intake . 

The  agency  ba*  cafealated-qa 
estimalsd  ddly  hitake  for  diBK«y) 
kilfoxide  aa  part  of' Ha  aeeeseneot  of  die 
Safety  of  dM  ase  of  ddr  ebemicat  hi  dw 
msnafartars  of  sacroee  fatty  addaatere. 
Asstmdng  a  Bsaxtaun  ooncoitrathiR  of 
2  ppm  diaiedqd  aolfexide  in  socreee 
fatty  add  eaters,  and  that  all  sacfose 
fatty  add  aslen  on  the  market  are 
prodaced  oy  the  petitioned  process  (lui 
■ludKaty  event),  the  agency  cricalated 
diat  the  esttmsteddefly  intake  of 
dimetji^  snHoidda  from  dds  nse  woatd 
be  1.1  micrograma  per  parson  psr  day. 

B.Expoetirff  tot^nethflSut^JudeFrom 
Na'ttuat  t^ood  Sources 

.  The  petitioner  provided  evidence  Uwt 
diioethyl  sulfoxide  is  a  natural 
cooqxineat  of  huits,  vegetables,  grains. 

'  and  beverages  CRef.  8)  and  generally 
occurs  at  levels  not  greater  than  3  ppm. 
widi  levds  in  black  tea  being  an 
excepdon  at  16  ppm.  Using  data  from 
die  UJ5.  Department  of  CoBunerce 
(Bureau  of  Census.  1978  survey)  for 
coffee  oonsiimptinn  as  an  example  of  a 
soiirce  of  dinudfayl  sulfoxide  (at  3  cups 
of  c(rffee  per  penoB  per  day),  the 
petitioner  caicdatad  a  daUy  intake  of 
natturally  occurring  IBmethyl  wilfoxide 
(2.9  ppm  in  coffee  beans)  of  93.6        „  ' 
micn^rans  peT'^erson  per  da3^  -     .  # 
assuming  12  frisnis  of  beans  are  lised  to 
prepare  1  cap  of  coQsa.  FDA  cancers 
witbdiiaeatiwate  Basaiilonthia    . 
esdmale.  it  ia  dae^  dwt  the  intake  of 

,  dimedijd  aalfaDdde  frooi  ooSee  akna  fa^ 
excMda  the  1.1  ndoograflM  per  person 
per  day  eetinnted  da^y  taKake 
antk:4»atad  froas  potential  dioMdi^ 
satfeadda  residaaain  aocroee  fat^  add  « 
ester*  inteaHonaHy  added  to  di^  Aet 

C  Acceptably  Daffy  Intake   '  •' 

FDA  calrolaled  die  acceptsMa  dedly 
intake  efdiiBethyl  sidfaodde  to  be  9 
iiilUllliMis  ijiii  hihiginia  nflinjly  iDcight 
or  630a>ilUga— Jkir  a  704iki^»B 
adult  This  calculadon  waa  based  on  a 
study  tiihtinwelvad  cfarBnhi  oral 
adminiBtration  of  dtnetfajd  saUbxide 
■  (Ref.  7Kfndiet8tBdy.anaqaeous  - 
'^  solution  j[90  percent  volume  by  vofame) 
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of  phannaceutica]-^de  dimethyl 
sulfoxide  was  admioistered  to  four 
gfoups  of  riiesus  monkeys  via  gastric  .  > 
intubation.  7  days  per  week,  during  a  2- 
year  period.  Chie  half  ol  the  dos^-was 
given  in  die  morning.  Uie  other  half  in 
the  afternoon.  Two  animals  per  sex 
were  in  the-groupe  treated  with  1  and  3 
millUiters  per  kilogram  of  body  weight 
and  3  animals  per  sex  at  9  millih'ters  per 
kilogram.  Electrocardiograms.  i 

hematohqpc  studies,  and  chemical   ' 
analyses  of  the  urine  were  done.  Eye 
examinations  were  conducted,  and 
gross,  as  well  as  histopathologic      -.■; 
examinations  were  made  terminally. 
Vogin  reported  toxicological  or 
pathological  changes  from  oral 
administration  of.  dimethyl  sulfoxide  to 
monkeys  at  a  dose  of  1  milliliter  per 
kilogram.  Therefore. .from  this  study. the 
noHsffect  level  of  dimethyl  sulfoxide  is 
approximately  900  milli^ams  per  . 
kilogram.  Thus  using  a  100-fold  safety 
factor,  the  acceptable  daily  intake  is  0 
milligrams  per  kilogram  or  630 
milligrams  for  a  70-kilo^am  adult    \ 

D.  Conclusion  on  Safety 

Froiti  the  available  evidence,  the 
agency  found  that  the  estimated  daily 
intake  (1.1  micrograms  per  person  per 
day)  of  dimethyl  sulfoxide  from  sucrose 
fatty  acid  esters  manufactiued  'ivith  this 
chemical  would  be  negligible  when 
compared  to  die  exposure  to  dimethyl 
sulfoxide  from  natural  food  sources  (e.g., 
coffee  at  93.6  micrograms  per  person  per 
day)  and  when  compared  to  the 
acceptable  daily  intake  of  dimethyl 
sulfoxide  of  630  milligrams  per  person 
perday,  as  calculated  from;  published 
toxicological  data.  Conseqitently,  tba    . . 
agency  concluded  that  the  ine  of        "  i 
dimethyl  sulfoxide  under  the  petitioned 
conditions  of  use  is  safe. 

IV.  Other  Issues  I 

Suiker  Unie  Research  raised  foiv^ 
issues  in  its  objections  to  the  final  rule.    . 

The  first  issue  is  the  significance  that 
is  to  be  given  to  the  fact  dmt  dimethyl 
sulfoxide  is  an  irritant  and  is  toxic.  As 
discussed  above,  the  agency  is  aware   -. 
that  dimethyl-sulfoxide  is  a  toxic- > 
irritant.  However.  FDA's  assessment  of 
the  safety  of  the  requested  use  took  into 
conaideration  the  expected  levels  ef    - 
human  exposure  to  dimethyl  sulfoxide 
resulting  from  the  petitioned  use  as  well 
as  the  known  toxicity  of  dimethyl- 
sulfoxide,  The  agency's  conclusion  is 
that  the  level  of  residue  of  dimethyl 
sulfoxide  that  could  get  into  food  as  a 
result  of  diis  use  is  safe. 

The  second  issue  is  the  significance  of 
the  fact  that  dimethyl  sulfoxide  has 
never  been  approved  for  direct  food  •>^>  - 
additive  use  by  FDA.  This  issue  is  not 


.  relevant.  FDA  decides  whether  a  food 
additive  is  safe  based  on  the^cenditiens 
of  use  proposed  in  a  petition.  Based 
upon  its  evaluation  of  Mitsubishi^ 
petition,  the  agency  concluded  HuA, 
except  fM  residues  of  i^netfayl  sulfoxide 
(and  isobutyi  alcohol),  die  sucrose  fetty 
acid  esters  that  are  the  subject  of  the 
petition  meet^e  specifications  in  21 
CFR  172.859  and  dicrefore  would  be  safe 
for  human  consumption.  As  mentioned 
above  under  section  IIIJ}.-^-CoBclu8ion 
on  Safety,  FDA  found  diat  die  (timediyl 
sulfoxide  residues  in  this  product  are 
safe  based  OIL  die  finding  that  the 
residual  level  of  diSedi^  sulfoxide  in 
the  sucrose  fatty  add  ester*  is  below  the 
amount  found  natucaliy  in  certain  foods 
as  well  as  below  the  amount  found  to  be 
an  acceptable  daUy  intake.  Therefore. 
n)A  concludes  that  the  subject  food 
additive  is  safe  even  thou^  it  contains 
a  constituent  that  has  never  been 
approved  for  use  as  a  direct  food 
additive. 

The  third  issuie  is  whether  because 
there  are  other  manufacturing 
procedures  for  sucrose  fatty  add  esters 
that  do  not  require  dimethyl  sulfoxide, 
there  is  any  reason  to  increase  the  risk 
to  human  health  by  approving  this 
petition.  The  act  does  not  give  FDA  the 
authority  to  limit  the  number  of 
manufacturing  processes  Uiat  can  be 
used  to  produce  a  food  additive  FDA's 
charge  under  the  act  is  to  dedde 
whether  a  petitioned  use  of  afood 
additive  is  safe,  and  whether  the  <, 

additive  will  have  die  technical  effect 
claimed  for  it  If  so,  FDA  must  grant  die 
petition.  FDA  found  that  bodi  of  Uiese 
requirements  are  met  with  respect  to^die 
petitioned  use  of  sucrose  fatty  add 
esters  made  with  dimediyl  sulfoxide  and 
isobutyl  alcohol,  and  thus  uAder  the  act. 
FDA  is  granting  Mitsubishi'*  petitkin 
and  listing  this  food  additive. 

The  foitfth  issue  is  whether  there  Is  a 
rationale  under  section  409  of  die  act  to 
approve  sucrose  fatty  addesters^s 
being  safe  when  mailufactined  with 
dimediyl  sulfoxide.  FDA  has  fbund  that 
there  is^  This  document  sets  forth  the 
reason*  why  use  of  the  subbed  produd 
is  safe. 

V.  Owidiision 

In  diis  document  FDA  ha*  clarified  *    > 
the  ba*iB  for  its  decision  that  sucrose 
fatty  acid  esters  made  using  fotty  adds 
made  with  dimethyl  sulfoxide  and 
isobutyl  alcohol  are  safe  for  use  in  food 
under  the  conditions  of  use  set  forth  in  . 
1 172.859.  FDA  has  decided  that  die    . 
objection  does  not  provide  sufficienf  >>  v 
evidence  to  warrant  the  stay  of  the    ♦;    ■ 
amendment  requested  by  Suiker  Unte  ' 
Research.  However,  FDA  is  republishing 
the  final  rule  and  providing  a  new  30- 


day  objection  period  to  allow  for 
submission  of -further  evkteoce  that 
would  support  the  need  for  «>*t^  of  the 
regulation  or  for  en  evidattiaiy  hearing 
on  FDA'*  dedeion  to  listidii*  food 
additive*: -tf'  :.v  v*<\..i,Kv!  ^.  -•:*■- 


IneeoontaiM  «Mi  iVn.t^Yi2t  CFR 
I7i.i{hj).  the  petttioii.  the  administrative 
record,  and  all  dodiraents  that  FDA 
conaidered  and  relied  uponin teaching 
it*  decision  to  apptove  the  petition  are 
avadable  for  in»pecti6ff  at  the  Center  for 
Food  Safety  and^jplied  Nutrition 
(address  above)  ^  appotntmentKvlth 
the  informatfotttontad  person  listed 
above.  As>ovided  hi  1171.1(h)(2);  die 
agency  witt  delete  from  the  docimient*    ' 
any  material*  that  are  not  available  for  - 
public  diadosore  before  making  the 
doouments  available  for  inspection. 
Among  the  documents  that  the  agency 
has  relied  upon  ite  the  following: 

VI.  ReferanoM 

1.  FAP  SA3839.  submisaiQn  ef  October  28. 
1964. 

2.  Memorandum:  Food  Additive  Chemistry 
Evaluation  Branch  to  Petitions  Control 
Bran(::h:  January  7, 1985,  FAP  5A3a89. 

3.  Memorandum:  Food  Additivet 
Evaluation  draneh  to  Petitions  Control  ' 
Branch.  January  17,  M86.  FAP3A3939.       -", 

4.  M9iiu>raiulum:  Feed  Additive  Chemistiy 
Eveluatioa  Branch  to  Direct  Additives  ,|, 
Branch.  September  13. 1985,  F/VP5A3839.    ! 

5.  FAP  SA3839  submission'Of  Octol>er  IS, 

8.  Memorandum:  Food  Additive  Chemistry  ' 
Evahntion  Branch  to  Direct  Additives 
Branch.  November  IS.  1985,  PA7  SA363ft 

7.  Vogin«  E  E.,  et  al..  "Chronic  Toxicity  of 
dimethyl  sulfoxide  in  Piinates."T(Enr^v<i|^ 
and  Apptiedl^teTtnaoologyt  16^8-612, 1970. 

8.  Feanoa.  T.  W..  «t  aL.  "Natural  Occuping  • 
Levels  of  Dimethyl  ^i#oxide  ifi  Selected 
Fruits,  Vefletahlm.  Grpin»and  Beverages," 
Journal  of  ^^iailtivjal  and  Food  Chemistry. 
29:1068-1981.1981. 

Any  person  who  wdl  be  adversely 
afiiected  by  this  regulation  may  at  any 
time  on  or  before  Jidy  15. 1968.  file  with 
the  Dockets  Management  Branch 
(addres*  above)  written  ofa^eetions 
thereto.  Each  objectioa  shell  be 
separately  numbered,  end  each 
■  numbered  Direction  *'- all  specify  with 
particularity  the  pravisions  of  the 
:ngulatioa' to  which  otfjection  ift^made 
andtite^rotrnds^or  the  objectioit  Each 
numbwed  objeotiea  ea  which  a  hearing 
i*  requested  shall  tpedficaUy  so  state. 
Failare  to  request  a  hearing.for  any 
particular  objection  shell  constitute  a 
waiver  of  the  ri^  to  »  hearing  on  that 
ebfeetioa  6adi-iMiieberad«btBCtion  for 
which  a  hearing  i»wque»led  shall . 
indude  adatailisd^desciipden  and 
anelyai*  of  tkeepedfic  factual  ~    - 
information  intended  to  be  preeented  in 
auppori  of  the  objection  in  the  event  that 
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a  hiearing  iHbeld.  Faihire  to  induda  tadi 
a  deacriptibi  and  analysis  for  ai^ 
jbrtiraUacdlTfectiondialloanstitBlaa     ^ 
waiver  of  tte  ri^t  to  a  haaring  on  the    ' 
objection,  tniree  copies  of  all  documents 
'shall  be  siAtmitted  and  shall  be 
identified  l^tb  the  docket  number  found 
in  bracket^  ii|i  thahead^  of  .^s 
document!  ^y  obj^rttou  received  ih 
response  tbf  the  regulatibn  may  be  seen 
in  the  Doctets  Management  O^nch 
between  9  a  jn.  and  4  pjn.,  Monday 
throu^F^|ay.      • 

Mst  lit  Subj}^  in  a  Ql^Part  1^     L  -' 

Food  addltivee.'Incarp<wati(Hi  by 
^ferq^ce. 

F(H-  cdny^nienca,  FDA  is  repnUishing 
ia  its  entitaty  the  taat  of  the  final 
^egt^ationithat  appeared  in  Upe  Fadaral 
Rejjstw  p^  Novembar  5. 198a  This    , 
republication  of  the  final  rule  does  not    ' 
amend  th«  regulation  in  any  way.  FDA 
is  republisning  the  fiQed  rule  under  the 
Federal  Fobd.  Drug,  ^d  Cosmetic  Act 

PART  172fiFOOO  ADDITIVES 
PERIHTTEp  FOR  DIRECT  ADDITION 
TO  FCXX)  TOR  HUMAN  CONSUMPTIGN 

l.The  a||hority  citation  for  21 CFR 
Part  172  cqQtinues  to  read  as  follows: 

Aulhocityt  Beer  201(s).  409, 72  Stisit  17IM- 
1788  u  untUded  (21  U£.C.  321(^  34^:  21 
CFR  5.10  and  Sitl,  .  . 

2.  The  latat  sentence  of  paragraph  («)   - 
and  p^ragiairiis  (bHlO)  and  (11)  of 
fi  172.859  oifB  republished  to  read  as 
follows: 


f  172JS9 

ketone  or 
isobutyl  a! 


I  fatty  add 


Ithyl  acetate  or  methyl  ethyl 
ethyl  sulfoxide  and 
1  (2-methyl-l-propanol) 

may  be  us^d  in  the  preparation  of 

sucrose  fatty  acid  esters. 

(10)  Thellbtal  dimethyl  sulfoxide 
content  is  not  more  than  2  parts  per 
million  asp etermined  by  a meAod 
entitled  "at  ttermination  of  Dimethyl 
SulfoxidiBj  which  is  incorporated  by 
reference.  C  lofrfea  are  available  from  die 
Division  o(Pood  nd  Oalor  Additives, 
Center  forjPood  Safety  and- Applied . 
NuMti(m(HFP-330),  Food  and  Drug    - 
Administrf  tion.  DO  C  Si  SW.. 
WashingtiM.  DC  20204.  or  available  for 
inspection|it  the  Office  of  the  Federal 
Register.  llbO  L  St  NW..  Washington. 
DC20408.{ 

(11)  Thajt  otal  isobuytl  alcohcd  (2- 
methyl-1-pt'  spanol)  content  is  not  more 
than  10  pan*  per  million  as  determined 
by  a  meth^  entitled  "Determfaiation  of 
bobutyl  AliohoL"  wdtich  is  incorporated 
by  referenca.  Copies  are  available,  from 
the  Divisiciii  of  Food  and  Color     j 

\ 


Additives.  Ce&ter for  Food  Safety  and 
Apiriiad  Nntiificm  ^IFF-330).  Food  and 
Draa  Ai)miid«tration.  200  G  St  SW., 
Waddflgton.  DC  20204.  or  avaUable  for 
inspection  at  die  Office  of  the  Federal 
Register.  IfOO  L  St  SW..  Washington. 
DC20408.  "        .  *" 

•'*■*»        • 

Dated  }une  9, 1988. 
ItkiMnil.RaBk, 

Acting  Dinctor,  Center  for  Food  Safety  and 
ApplM  Nutrition. 

(FR  Doc.  8»^13«34  Filed  6-14-88: 8:45  ami      i 
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*i  Foodiand  Drug  Administration. 
action:  Final  rule. 


R  The  Food  and  Drug 
Administration  (FDA)  is  amending  the  ! 
animal  drug  regulations  to  reflect 
approval  of  die  new  aMimal  drug 
aiq[>licadon  (NADA)  fHed  by  Sterivet 
Laboratories,  Ltd.  iWnADA  provides 
for  safe  and  effective  use  of  hyaluronata 
sodium  injection  in  treating  horses  for 
joint  dysfanctioa  cauaed  by  traumatic 
and/or  degenerative  ^int  disease  of     I 
mild  to  moderate  severity.  i 

KmcTivKDATi:june:i5.l988.  I 

fOK  fURTim  INP0Ml4TI0M.COMTACn 

Sandra  K.  Woods,  Caiiter  tot  Vetninaty 
Medidne(HFV-114).  Food  and  Drag 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857, 901-443-3420. 
SUmUKNTARV  WWiNiUTlOll  Sterivet^ 
Laboratories,  Ltd.,  3900  Nashua  Dr..      { 
Mississaiue.  ON.  Caoada  L4V 1R3.  is  ' 
sponsoH- of  NADA  140-474  which         ^ 
provides  for  intraarticular  infection  of  a 
solution  containing  l6  milligrams  per 
milliliter  of  hyaluron^te  sodium 
(Synacid™)  for  treatfiig  horses  for 
equine  carpal  and  fedock  joint 
dysfunction,  caused  by  traumatic  and/or 
degenerative  joint  disease  of  mild  to 
moderate  severity.  The  appUcation  is 
api^oved  and  the  regulation  for 
hyaluronate  sodium  injection  are 
amended  in  21  CFR  822.1145  by  adding 
pfiffagraph  (d)^  The  basis  for  approval  is 
discussed  in  the  freedom  of  ii^ormation 
suinmary.  The  regulations  in  21  CFR 
($10,600  are  further  amanded  in 
paragraphs  (c)(1)  and  (c)(2)  bj^vising 
"Sterivet  Laboratories,  be."  to  read 
"Sterivet  Laboratories.  Ltd."^ 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21     . 
CFR  Part  20)  and  S  fl^4.11(e)(2)(ii)  (21 
CFR  5l4.11(eX^(ii)).:  a  summary  of 
safety  and  efl^ctiveness  dita  and 


infimnation  submitted  to  support 
approval  of  t^  applicatipn  may  be  seen 
intheDockats  Manmemieht  Branch 
(HFA-aOS).  Food  and  Drug 
Administration.  Rm.  4-02, 5600  Fishers 
Lane,  Rockvflle.  MD  20067,  frop  9  a  jn. 
to  4  pjn.,  Monday  through  Fridiay. 

The  ageucy  has  determined  under  21 
CFR  25il(d)(lHi)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required.. 

UstofSubjiicta 

21  CPU  Part  510 

» 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling.  ' 
Reporting  and  recordkeeping 
re^iirements. 

2lCFRPartS22 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Chrugs  and  redelegated  to 
th^  Director  of  the  Center  for  Veterinary 
Mecucine.  Parts  510  and  522  are 
amended  as  follows: 

PART  810-NEW  AMMAL  DRUGS 

1.  The  audiority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Antharity:  Sees.  512. 701(a)  (21  U.S£i  360b, 
371(a));  21  CFR  5.10  and  5413. 

SSIOjBOO   [AHMndad] 

2.  Secticm  510.600  Mun^,  addresses, 
and  drug  labeler  codei  of  sponsors  of 
approved  applications  is  amended  in 
paxagraph  (cKl)  in  the  entry  for 
"Sterivet  Laboratories.  Inc.,"  and  in 
paragraph  (c)(2)  in  tiie  entry  for  "047406** 
by  removing  "Inc."  and  adding  in  its 
place  "Ltd." 

PAUT  552-IIIPLANTATION  OR 
INJECTABLE  006AQE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERtlFlCATlON 

a  The  autiiority  citation  for  21  CFR 
522  continues  to  read  as  followst 

Autfaoitty:  Sec.  512(i).  82  Stat  347  (21  U.S.C 
3eo|>(i));  21  CFR  5.10  and  5Jt3. 

4  Section  522.1145  Is  amended  by 
adding  paragraph  (d),  to  read  as  follows: 

S  522.1146   I  lyalufoiiata  aodkww  ln|acMow. 


(d)(1)  Spectfieoiions.  Eadi  milliliter  of 
sterile  aqueous  solution  contains  10 
milligrams  of  hyaluronata  sodium. 
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(2)  JJtuosan  See  0*7406  in  S  Siaeoofd) 
of  this  chapter. 

(3)  Conakioas  of  use— (H  AmumkiL  SO 
milligramB  in  caipaj  and  fiedock  joint*. 

(ii)  /iH/!^cotMMis/orifae.  FortreatBieat 
of  equine  Cacpal  aiod  bdock  }ouit 
dysKinction  caused  by  traumatic  and/or 
degenerative  joint  disease  of  mild  to 
moderate  sevnity. 

(iii)  Limitations.  For  intraarticnlar 
injection  in  horses  only.  Not  for  use  in 
horses  intended  fair  food.  Not  intended 
for  use  in  breeding  animals.  Federal  law 
restricts  this  drag  to  use  by  or  on  die 
order  of  a  licensed  veterinarian. 

Dated:  |une  S.  1968. 
Gsrald  B.  Guaai. 

Director,  Center  for  Veterinary  MoJkiue. 
[FR  Doc.  88-13432  Filed  6-14-88;  8:45  am] 
BujNa  cone  «iaa-oi-a 


21CFRPart558 

New  Animal  Drugs  for  Um  In  Animal 
Faeds;  Docoquinata 

aoemcy;  Food  and  Drug  Administratioa 

aciwm:  Final  rule. 

— ^ ^ : — 

twaaiw.Tha  Food  and  Drqg 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  providiag  for 
use  of  decoquinate  in  Type  C  goat  feeds 
to  state  diat  the  feed  ai^  ba  uaM  for 
breeding  animals.  The  use  in  the  feed  of 
goat*  is  based  OB  approval  <rf  a 
ffurrlnarntnl  nrrr  sniiMl  drag 
application  (NAJ3A)  filed  by  Rhone- 
F^enc,  Inc.,  providiOg  for  use  of 
decoquinate  for  preventicm  of 
cocddiosis. 
EFnciwi  BATi:  Jaw  15,  l«a. 


Medicine  piFV-tSS),  Paod  said  Drug 
AdmiwistraHoa.  5000  FUhtnLsm, 
Radntte.  UD  2B8S7. 301-40^1013. 

Federal  RagMar  of  November  ft  1087  (52 
FR  43061).  FDA  publidied  a  document 
reflecting  apptovsl  of  soo^emeotal 
NAOA  90-417  ffled  Iqrl^ne-PDolenc. 
Inc..  F.O.  Bex  12S;  Mack  Hone  Lane. 
Monmouth  )unction,  N)  O08S2L  The 
published  document  failed  ta  reflect  that 
decoquinate  had  been  approved  for  usa 
in  breeding  animals  (52  FR  38024: 
October  20l  IMT),  This  document 
amends  the  Novwuber  8;  19B7,saiqirovaI 
to  state  the  feed  may  be  osad  Cor 
breedhig  aomals.  ThCTfliore.  21 CFR 
558.195(d)  is  amended  to  delete  the 
stalemtat  prnhihWiag  ase  la  breeding 
animals.  f' 

List  of  8ab}eels  ia  21 CPR  Fnt  868 

Animal  drugs.  Animal  feeds. 


llMrafare.  under  tha  Faderal  EaaA 
Dn^aadCeoBMidcActaadwAg 
authonly  ddegalod  to  tliaOan— issinnfr 
of  Foed  andPtma  and  widalagated  to 
tha  Caster  Cat  Vatoriaary  Medteiaa,  Patt 
558  is  smeadnd  as  foUowa: 

PART  558-IIEW  ANIMAL  DRUOS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  far  21  <7R 
Part  550  ooatiauea  to  tmd  am  fallows. 

Aulkacity:  Sec  512. 82  StaL  34S-3S1  (21 
U.S.C  360^  21  Cnt  5.10  and  5JS. 

1558.185    [Amondedl 

2.  Section  558.195    Decoquinate  is    . 
amended  in  paragraidi  (d)  in  (he  table 
under  'limitatians"  in  the  eatzy  "13.0 
(0.00149  pd)"  hy  changing  the  phrase 
"do  not  feed  to  breeding  animals  or 
goats  producing  milk  for  foodT  to  read 
"do  not  fsed  t»  goats  producing  ariBc  for 
food:". 

Dated:  June  ft  1888. 
RichanlA.( 


Deputy  Diiwctor.  Offuetf  N»w  Animal  Di^g 
Evaluation,  Cemterfoe  VataiinaiyModieina. 
[FR  Boc  a»43«m  Fled  »-l«4at  8645  afl4 


OMrtANTY 


CORPORATION 
29CFRPartM7t 


AQ0N6V:  Rsnsion  DencJIt  Guaranty 
CorpondML 

action:  Final  rule. 


r:  TUs  is  aa  amendmeiit  to  the 
l^nsien  Benefit  Goaranty  Ooiporation's 
regidafioR  ea  ValaatfoB  of  Ftaa  Benefits 
and  Plan  Assets  RpBowing  Mass 
Wididrawali(2»  CFR  Part  2878).  The 
regulation  piesulbes  ndet  for  vduhig 
benefits  aadceitaia  assets  of 
multtenpioyar  plans  under  sections  4219 
(cUlKD)  and  4201(b)  of  the  Employee 
Retirement  fnoome  Security  Act  of  1974. 
Section  287e.l5(^  of  the  t^idation 
contains  a  table  setttag  fiorfi.  fior  each 
calendar  month,  a  series  of  Interest  rates 
to  be  used  in  any  vdaation  performed 
as  of  a  vuluatlun  date  within  diat 
citlendar  mondt  On  or  about  d» 
fiSteendi  of  eadi  mondi,  die  PBGC 
piibliriies  a  new  entry  in  the  table  for 
the  following  month,  whether  or  not  the  . 
rates  are  changtng.  This  amendment 
adds  to  the  table  tharate  serieslsr  tha  . 
month  of  July  1908. 

emcTMfc  oam  )uly  1.  un. 


Deborak  C.  Meipl^  Attanagpt  Office  at 
Iho  rsaoiel  rooneoi  (TTmin).  rwiikin 
Beastt  Gaens^r  Caqiasation.  2820  K 
Sdaci  NW..  WasMailoa.  DC  28000: 202- 
778-8820  |202-7>«-80BO  far  TTY  waA 
TDO).  fllheoa  an  net  toK-free  numbers.) 


Tha  FBGC  finds  dMt  Botice  of  aad 
puMic  rnmmfint  oa  ttie  aaiaudasent 
would  be  iiqaacticable  and  oontoaiy  to 
the  public  interest,  and  that  then  la 
good  cause  for  making  this  amendment 
effective  immedlatety.  Hiese  findings 
are  baaed  an  te  need  ta  have  the 
interest  rates  in  this  amendment  reflect 
nvket  GonAtiens  dnt  are  as  nearly  ' 
current  ae  possible  and  the  need  to  issue 
toe  interest  rates  pnaepny  so  that  they 
are  avaflaUe  to  the  piABc  before  die 
beginning  of  tfw  period  to  which  ttiey 
apply.  [See  5  U.S.C  533  04  and  (d).) 
Because  no  general  notice  of  proposed 
ndemridng  is  required  fbr  this 
,  amendmeat  tha  Regidatary  Fkidbility 
Act  af  1980  doe*  net  apply  (5  U&C 
801(2)). 

The  F6GC  has  also  determined  that 
this  afflendraent  Is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12201  beoease  it  wfll  aat  have  an  amraal 
effect  OB  the  economy  of  $100  adllion  or 
more:  or  create  a  major  increase  in  costs 
or  prices  far  consamars.  Individual 
industries,  or  geograpbie  ngiono;i» 
have  slonjfirant  adverse  effects  ob 
competition,  employment  investment,  or 
innovatioii.  or  on  the  ability  of  United 
States-based  enteiprises  to  compete 
with  foreign-based  enteiprises  in 
domesfic  or  export  markets.  j 

Ual  af  Sob^d*  I"  W  CFR  PM  2078 

Employee  benefit  plans.  Pensions 
In  consideration  of  the  foregofaig,  Part 
2676  of  Snbchaptar  H  of  Chqitar  XXVI 
of  Tide  20.  Godaaf  Federal  Regulations, 
is  amsBded  as  fiMows: 


PART  StTS-yALUATION  OF  PLAN 
SENEFITS  AND  PLAN  A88E18 

tMHTNORAWAL 


trlha  aathoiity  dtatlan  far  Part  2870 
continues  to  read  ea  fellows: 


1398fcXlKD).a»iM«l(bKl). 

2.  In  {  2876.15.  paragraph  (c)  is 
amended  fay  addfag  la  the  end  of  the 
taUa  of  inteeest  Bates  theraia  dw 
followii^  new  entry: 

{8670.18 

•      '•       • ' 

(c)//iteiM( 


For 
valu- 
ation 


occur- 
rtng  In 


Juur 

1968.. 


^ 
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The  values  of  \  ara: 


■  I 

}4 


•m  Si  •••         'u         S4         S. 


,01175 


.095         .09       .065 


.06      .0737$      .07375      07375     .07375     .07375    .0675    .0675    .0675    .0675    JKTS       .06 


Ittued  at  Wathington.  OC,  on  this  6tii  day 

of  lone  nasi 

KatUanP.UtsaK 

Acting  Bxec^tivB  Director.  PenalOttBaHaflt 
Guaranty C^MMTition.  \'    ■■ 

(FR  Doc.  a»44M2S  Piled  8-14-a8;  t:49  ami 


ALPROTECHONi 


AGENCY 

40CFRPartl80 
(OPP-3007^  FRL-3396-51 

Tolerance  Processing  Fees 

r.  E^rironmental  Protection 


Agency  (EPA). 
ACnOM:  Fi^  rule. 


r:  This  rule  increases  fees 
diarged  foi'lprocessing  tolerance 
petitiona  fi^  pesticides  under  the 
Federal  Fend.  Drug,  and  Cosioetio  Act 
(FFDCA).  fne  change  in  fees  reOects  a  2 
percent  increase  in  pay  for  civiliah     - 
Federal  G^aeral  Schedule  (GS) 
employees!  tn  1988.  Additional 
instructions  are  also  provided 
concerning  payment  procedures  and 
proper  idettdficatiOn  of  fees. 
EFFECnVCJl^ATC:  July  15. 1968. 
FOR  FUKTMII  WrOWMATIOH  CONTACn 

By  mail:  Kpp  Wetzel.  Program       I 
Management  and  Support  Division 
(TS-757^.  OfRce  oi  Pesticide 

,  Environmental  Protection 
M  St.  SW..  Washington. 


I  and  telephone  nuniben 
QM  #2. 1921  lefferton 
\m»y,  Ariington,  VA  (703- 


Agnicy, 

DC 
Office  1( 

Rm.1 

Davis 

557-: 

wf  mntrnfmOM.  The  EPA 
is  chargedl^th  administration  of 
section  406[of  the  Federal  Food.  Drug, 
and  CosmMic  Act  (FFDCA).  Section  408 
authorizes  the  Agency  to  estaUish 
tolerance  levels  and  exemptions  from 
the  requi^ftasnts  for  tolerances  for  raw 
agricultural  commodities.  Se<^on  40e(o) 
requires  tn«t  the  Agency  collect  fees  as 
will  in  th^  aggregate,  be  sufficient  to 
cover  the  t:t>sts  of  processing  petitions 


-r 


for  pesticide  products.  Le..  that  tha 
tolerance  process  be  as  self-supporting 
asjpKMsible. 

The  cuiientfee  schedule  for  tolerance 
petiti(»s  (40  CFR  188.33)  was  published 
in  the  Fedsfal  Kagialar  on  March  3. 1987 
(52  FR  8325)  and  became  effective  on 
April  2, 1987.  At  that  time  the  fees  were 
increased  3  percent  in  accordance  with 
a  provision  in  the  regulation  that 
provides  for  automatic  annual 
adjustmefits  to  the  fees  based  on  annual 
percentage  changes  in  Federal  salaries. 
The  specie  lan^iage  in  the  regulation  is 
contained  in  pcuagraph  (o)  of  i  180.33 
and  reads  as  follows: 

(o)  This  fee  idiedule  will  be  changed 
annually  b^  the  same  percentage  as  the 
percent  change  in  the  Federal  General 
Schedule  (pS)  pay  scale  '  *  *  When 
automatic  jadjustmenta  are  made  based  on 
the  GS  pay  acale.  the  new  fee  schedule  will 
be  published  tai  the  Fedaad  Rsgistw  as  a  final 
rule  to  become  effective  thirty  days  or  more 
after  publication,  as  medfled  in  die  rule. 

The  pay  raise  in  1968  for  Federal 
General  Schedule  employees  is  2 
percent;  therefwe.  the  tolerance  petition 
fees  are  being  increased  2  percent  The 
entire  fee  schedule.  {  180.33,  is 
presented  for  the  reader's  convenience, 
(All  fees  have  been  rounded  to  the 
nearest  $25.00.) 

Some  petitioners  have  been 
forwarding  fee  payments  to  the 
"lo^box"  aiilKsaf  in  Pittsburgh,  PA,  far 
in  advance  orsubmittiijig  the  actual 
tolerance  paction  and  supporting 
documentation  to  Uie  Office  of  Pesticide 
Programs  in  Washington,  DCIn  the     . 
future.' the  Agemgf  aidis-.that  the  petition 
be  submitted  within  30  days'of  payment 
A  statement  has  been  added  to 
paragraph  (n)  requesting  this. 

The  Agency  published  a  final  rule  on 
May  28. 1988  (53  FR  19108)  which . 
establishes  user  fees  for  registration 
applications  received  or  postmarked 
after  June  27, 1988.  When  the 
registration  fees  become  effective,  the 
Agency  asks  that  separate  checks  be 
prepared  for  eadi  registration  and  . 
tolerance  action  requested.  Each  check 
should  also  be  labeled  'Tolerance 
Petition  Fee"  or  "Registration  Fee",  as 


appropriate.  This  will  simplify  Agency 
recordkeeping  and  help  assure  proper 
credit  and  avoid  unnecessary  dielays  in 
processing  requested  tolerance  and 
registration  actions.  Ilie  Agency  (Office 
of  Pesticide  Pro-ams)  plans  on  issuing  a 
PR  Notice  to  pestidds  registrants  and 
applicants  which  will  provide  specific 
payment  instructions  and  procediues. 

IistofSubieGtski48CFRPaitl8i  | 

Administrative  practice  and 
procedures.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and        , , 
recordkeeping  requirements.  -     i 

Dated  )une  1, 1988. 
Douglas  D.  Canqil. 
Di rector.  Office  of  Pesticide  Programs.  K 

Therefore.  40'CFR  Part  180  is 
amended  as  follows: 

PARTISO-lAMENbED] 

1.  The  authority  citation  foi-  Part  180  i^    .  • .  ] 
revised  to  read  as  follows:  ',| 

Authority:  21  U.S.C.  346a  and  371.     '  '       '\ 

2.  Section  180.33  is  revised  to  read  as 
follows: 


§160.33 

(a)  Each  petition  or  request  for  the   . 
establishment  of  a  new  tolerance  or  a 
tolerance  higher  than  already 
etablished.  shall  be  accompanied  by  a 
fee  of  $48,325.  plus  $1,150  for  each  raw 
agricultural  commodi^  more  than  nine; 
onwhidi  AeestaBlishmentofa     ■  ..4 
tolerance  is  requested,  except  as     ^■^..'  A;  ■ 
provided  in  paragraphs  (b),  (d).  and  (h) 
of  this  section. 

(b)  Eaidi  petition  or  request  for  the 
establishment  of  a  tolerance  at  a  lower 
numerical  level  or  levels  than  a 
tolerance  abeady  establislwd  for  the 
same  pesticide  diemicaL  of  for  the 
estabUshmenl  of  a  tolerance  on      ' 
additional  raw  agricultural  commodities 
at  the  same  numerical  level  as  a 
tolerance  already  established  for  the  - 
same  pesticide  chemical  shall  be 
accompanied  by  a  fee  of  $10,600  plus 
$750  for  each  raw  agricultbral 
commodity  on  which  a  tolerance  is 
requested.        •  . 


/  VoL 


I3»  Nt. 
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(c)  Eadi  petition  or  request  for  an 

tolerance  or  repeal  of  an  exemption 
shall  be  aceompanied  by  a  fee  of  $8,525. 

(d)  Eadr  petition  or  lequesifor  a 
temporary  tolerance  or  a  temporary 
exemption  from  the  requirement  of  a 
tolerance  diatt  be  acccanpanied  by  a  fee ; 
of  $18,500  except  as  providedln 
paragraph  (e)  of  this  section.  A  petition 
or  lequeat  to  rmew  ar  eatead  mtk 
temporary  tolgrance  or  temporary 
exemption  shall  be  accompanied  by  a 
fee  of  $2,825. 

(ef  A  petftkm  or  request  for  ■ 
temporery  tolerance  for  a  pesticide 
chemicn  wnicn  has  a  tolerance  for  onier 
uses  at  tfm  same  namencal  levd  or  a 
hitter  mnencal  level  nnn  tie 
accompanied  by  a  fee  of  tB;,8S0  pins  $750 
for  esoR  fsw  a|iicultuial  fiomooty  on 
whicn  we  temporaiy  tolorance  is  sou^i. 
^  [if  EacB  petitioii  or  leqvest  fef  repeal 
of  a  tolwranm  ahaii  beaocampaniad  by 
a  fee  of  $5,800.  Such  fee  is  not  required 
when,  in  connection  with  die  change 
sou^t  under  this  paragraph,  a  petition 
or  request  ia  filed  for  £e  estaUiahment 
of  new  tolerances  to  tdK  the  ^aee  of 
those  sought  to  be  repeated  and  a  fee  ia 
paid  as  required  by  parti  jftph  (a|  of  thia 
section. 

(g)  If  a  petition  or  a  request  is  not 
accepted  for  processing  becaose  it  is 
technically  incomplete,  the  fee,  less 
$1,150  Tor  handliag  and  ioidal  review, 
shall  be  returned.  If  a  petition  is 
withdnnm  by  the  petiftiaaer  ^tar  initid 
processing,  but  bafon  significant 
Agency  sdantific  review  haa  begun,  the 
fee.  lass  $1,150  lor  handBng  and  imtial 
re^w.  duil  be  letvnied.  Vaa 
unacceptable  or  withdrawn  petitiati  is 
resubmitted,  it  shall  be  accompanied  by 
the  fee  that  would  be  required  if  it  were 
being  submitted  fbr  fibs  first  tine. 

(h^  Each  petition  or  request  for  a  drop 
group  toleraace.  regardfeas  of  die 
number  of  raw  agrioritond  eonmodities 
uivoivecu  sBait  oe  aoooBpaxiieo  ivy  a  fee 
eqBai  lo  nie  lee  lequireu  Dy  tne 
analogous  categoiy  for  a  sin^ 
tolerance  thti  ia  not  a  crop  groop 
tolcranoe.  iwe.,  paiayaplw  (a)  threap  (I) 
of  this  section,  without  a  chnge  for  each 
commodity  whese  iiat  would  odierwisa 
apply. 

(i)  ObjectiMia  under  section  408(dK5) 
'  of  the  Ad  sMI  be  acoMnpanied  by  a 
filing  fee  of  tZ«S. 

(i)(l)  In  the  event  of  a  rrfciral  of  a 
petition  or  propaaai  wdte  *ia  sectkM  to 
an  advisory  eonnillee,  Ika  coals  shatt 
be  beme  by  the  peiaoK  wtMrfW^aeata  the 
referral  of  the  data  to  liMadviaaty 
conuaittea. 

(2)  CosU  sf  die  advisory  coaHidttee 
shall  iaclade  coaapcnsatian  for  i 
as  provided  in  1 180.11(c)  and  dh»~ 


expresBaa«f  tks  aasMtaaiat.  including 
tn^caaia  01  oapiicafHig  pettiioBa  ana 
other  related  matwial  referred  to  the 
committee. 

(a)  Aikadvanca  deposit  ahall  be  made 
in  the  amount  of  $23,100  to  cover  the 
costs  of  the  advisory  committee.  Further 
adtance  deposils  of  $23,100  each  shall 
be  made  upon  request  of  the 
Administrator  when  necessaiy  to 
paevent  atnvt  in  iie  payasnt  af  aoch 
^^^^^  Apy  dffpfff its  in  eTfiTftts  of  '"**ii^l 
expenses  will  be  refunded  to  the 
draoaitoc. 

0(]  Ine  psrson  who  Ses  a  pelMoB  for 
JuaKfal  review  of  an  order  mnnr  section 
40e(dK5)  or  (^  of  the  Act  shall  pay  Ae 
costs  of  preparing  ute  record  on  which 
the  (jnMr  to  band  unless  the  peuoo  Ins 
nonnBRCiaiiineresi  m  se  {tennon  lor 
}udiciai  re  view. 

(Q  No  fise  under  this  section  will  be 
uiipused  on  fns  Inter  Ragioiial  Resaaich 
Project  Niimber  4  (IR-4  ftbgran^. 

(m)  Tne  A^imiwi^ wa>^wp'  fwy  waive'or 
reraid  part  or  an  01  any  fee  Inpoaea  by 
tlua  section  fi  toe  AdBniiairator 
CRtefiMnea  m  Hs  or  liar  aoie  oiacreiton 
that  sodi »  waiver  or  rafaad  wiR 
promote  the  public  inlereot  «r  that . 
payment  of  ^  fee  wooM  work  an 
unreaaasable  hacdali^  on  tha  persan  on 
whom  the  fee  fetmpnsad.  A  vaqnest  for 
waiver  or  refand  of  •  fse  shaD  be 
suhuitleo  in  wifting  to  ne 
Envinnimentii  Protection  Agency. 
Office  of  Pesticide  Tn^ama^ 
Registmtion  Diviaion  CT5-7B7C). 
Washington,  DC  20480.  A  fee  of  $1,150 
snail  acoeifQiauy  e^fery  ^eqiieet  vor  a 
waiver  or  rafondl  eiieepf  that  tiie  fee 
under  tnis  aenlsnoe  stisii  not  oe  imposed 
on  any  person  who  has  no  financial 
interest  in  any  action  reqaeated  by  soeh 
petfson  Miner  paragyaptia  fa]  tnroagn  (kj 
of  this  sectiott.  Tlw  fee  for  rtqaesHng  a 
waiver  or  refund  shall  be  sslanded  tf  dM 
request  is  granted. 

(n)  AH  deposits  and  fees  reqairedby 
die  ragdaHomin  tkia  paft  sfcaU  bagdd 
by  money  order,  bank  draR,  ei  ueiflfied 
die'ck  dnnvn  ta  the  other  ef  Ae 
EnvifonaMiilul  PtntscHon  Agam^-  Afl 
depoaNa  and  fees  shall  ha  forwarded  lo 


•  20480.  A  petition  will  not  be  accepted 
lui  procesaingiintit.tnaieqinrBu  tees 
have  been  submitted.  A  petition  for 
whidi  a  waiver  of  fees  has  been 
requested  wiU  not  be  accepted  for 
processing  until  the  fee  has  been  waived 
or.  if  the  waiver  has  been  denied,  the 
proper  fee  is  subinitted  after  notice  of 
denial.  A  request  for  waiver  ot  refund 
¥riXL  not  be  accepted  after  scientific 
revievrlMit  begun  on  a  petition. 

(V)Thli  fee  sdiedute  witt  be  changed 
annually  by  the  same  percentage  as  the 
rriwi*  rhinp  inltin  rntmnirmirml 
Schedule  (OS)  pay  scale.  In  addMan,    • 
processing  costs  and  feeawitt 
periadkaMy  ha  raviewad  and  changes 
will  be  made^  theschadukas 
neceaaary.  Whaa  aatoasatte  adjdstairnts 
are  made  based  on  the Gftpay  scale.  &c 
n^Mi  foaachaduls  anil  ba  publiahad  in 
the  Federal  Ragistar  as  a  Final  Rule  to 
become  aifacttae  SB  dbfa  or  flHm  aHer 
publication,  as  specified  in  die  rule. 
When  changes  are  made  based  on 
periodic  reviews,  the  changes  wiB  be 
subject  to  public! 


Headqatttara 

Branch,  Ottoa  of 

(Tolerance  Pmo).  FA  Bax  attBTTK 

PiMsbas^  n^  isasi.  The  payments 

should  ba  spsriBraiy  fobelsd 

'Tolesanoa  MMon  PbesT'  and  aho«M  be 

accoBspaniad  aaljr  by  a 

or  petition 

act 

within  If^bys  af  pafaMal  to  the 
EiwlnMaaaatal  Antaolion  Agenq^  * 

Office  aCPaatidde  ftagraans. 
Regiatration  Divteien.  Washington.  DG 


(FR  Doc.  88-13212  Filed  8-14-88;  ft45  am] 
asxMG  COM  ma  w  a 

40  CFR  Parts  795, 796.  «^  79$ 
OMcaot 


AOCNCv:  Bavtroanental  Protactio6 
Agency  (EPA) 

action:  Final  lala. 

tUMMMMt  SnA  b  iaaoing  a  final  teat 
rule,  under  seeliaR  4  of  tibe  Toxic 
Substances  Coalral  Act  (TSCA). 
requiilaf  aad/or  laGaauaandiai  that 
manufacturers  and  psocasaors  of  33 
chnnicala  perform  testing  for  human 
health  effects  andi/ar  CMBical  fete  in 
supposl  of  EPA's  hazardous  waste 
regulatary  pragraoi  ander  the  Resource 
Conservation  and  Recovery  AeffRCRA) 
of  lOra,  aa  aaModed.  Hw  reqaired 
health  afiscts  taaling  is  a  aubchronic 
toxici^  stady  via  «i«lsava0».  The 
required  chrasical  fate  testing  indndes 
taeta  te  dwlawiins  nna  or  bath  ef  the 
foUowbiF  Adaocptian  chaiacteiistics. 
and  hydaobaia  latoB.  H>A  is  also 
reoonuaanding,  bat  not  lefutriag, 
anaeroble  biodagnadotioo  rata  tasting 
forS»<-  •  ^^ 
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with  49  cm  aj^ 

tUa  nda  ahai  be  psoMlpled  fcr 
puspaaaa  of  fadicial  review  at  1  p  A. 
eastani  (dayllgfat  ar  slaadasd  as 
appsapriata]  Ihaa  on  June  29, 1088.  Hda 
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Mtehori  «l|  SIM.  Acni«OiK0(or.  T9CA 
AssIstaaolBl  ORIM  fTS-^SQ.  OHIoe  vT 
Toxic  Sub^tanoM.  Ite.  IB»-«.  401 M  SL, 
SW..  Wajtiagtau.  DC  <Bifla  {Mtt)  SS>- 
1404. 


4a)  of 


HlOll:a>Ais 


which  require*  and/ar 
testiqg  to  obtain  needed 
human  he  i  Nh  effectrand  dmndcal  fate 
data  fcr  S|  dmntealB  Aait  hats  been 
ittenllHeo  p  ■  nBiatuoBS  csmtitnente 
under  Ap^diz  Vn  hT^O  cm  Itel  2Q1. 


impleiBen' 
{ftib.L.1 

aafhail^ 


A  TettltikasrelopmentatderTSCA 

Thia  finel  ride  ia  part  of  flw  overall 
iliOB  flf  aeofioB  4  of  TSCA 

BBSULaDDetaeqMlS 
at  aaq.).  tvhidi  oonlains 

^  ,^r  EPA  to  require  file 

devel^)mMa  of  data  relevant  to 
assessing  |l^  risk  to  heattb  and  the 
envfatinm4«t  posed  by  exposuK  to 
particularj({bamloa!  snfaatances  or 
nuxttoras  ^lieraicals). 

Under  saction  4f  a)  of  TSCA.  EPA  must 
require  teftiilg  qf  a  chemical  to  develop 
heattat  ^iilmiMi  alii  date  tfdw 

ftaiafindinssas 

described  m  TSCA  andar  seoHon  4(a|tl) 
(A|  •rm.lBetailad  discMiau  «r  the 
statutaqr  #4cfiaa  4  fiadii«s  an  provided 
in  the  A^cy's  first  and  second 
pn^KMBsd  test  xules  whidi  were 
pulblishedkli  ttie  Fodetd  Ragistar  of  }uly 
in.  mD1«FR  4851iq  and  fune  5. 1981 
(46FR3030P). 

Section  4  of  TSCA  aatfaorites  EPA  to 
_ofchendcus  whose 
,  ^ .  procasnig,  cBstiRniUuii  hi 
bse,  or  Aspaari  may  present 
Bote  Tine  of  iiyiiry  to  human 
euviiunnent  but  for  whidi 
are  inadsqaate  to 
ideteiaiiiie  or  predict  sudi 

QvTa  O^  of  StjM  Waate  (08^ 

aaad  tar  heanh  effects  and/  > 
an  TS.cnemhsala  hi 
aectjan900l 


PCRA)  «a  ideatMy  tiioae 
aaabatortial 


ovarview  i  if  the  Solid  Waste  CHspoaid 


tlaatnie^klay 
Btindod 
ICstaand^arl 


A^ffWPAI.  aaainendedbyltCRA. 
aacasMaMi  on  flP A^  coaoetMwffon- 
hnel  liMMi  ptogrammder  nCRA.  a 
d&BMaaianofHBA^  nCA  section  4(a) 
findings,  and  preposad  test  aiandards  to 
b««Bad,iBolai3iB|  a  provisional 
anaeiaMc  Wadoffa^tion  test  guideline 
aestgBBCl  vy  EffA  aad  proposed  nr 
oomflienL 

Testing  is  not  being  Mqtdted  or. 
nooaanended  at  ads  Ihne  ntr  Ine  40 
cheaderia  Vsted  tai  dw  foBowing  Table 
1.  for  one  or  more  of  tfie  IbBowing 
reasons:  flj  laen  fs  {QsafBchsnt 
economic  tafennation  waflabie  to 
perform  an  adeqoate  aodmanic  analysis 
forftedwaicalfe^ttadieadcBl  may 
not  CBRentty  be  failprodoction);  (2)  the 
proposed  testiqg  yms  adentific^ly 
inapprapriate  benme  of  the  diemicars 
id^ysicd  piupaiHei  and/t)r  dnndcal 
fate:  and/or  (3)  ttete  is  no  avaflable 
infotmatf  on±i  the  diree  data  bases 
searched  hy  OSW  to  suggest  a  potential 
for  e^gMJBuie  to  die  cheodcaL 

TMMJE  l.r-CNB«0ML8  rOR  WMCH 

Testinq  Was  f^noMSOt.  BUT  ts  Not 

ORDGCXMMENDED  AT 


TMSTa 


1  niiiM  <»iwimii  toima '  ^ 

CMonyl  flunUs  «  » 

CMaigl  ■  »_ , 


CASUS. 


sei-at-a 

7B03-SS-6 

9B-«7-3 

1«4-S«-4 

t4S4-a»-6 

58S-31-2 

101-6S-3 

3S3-S0-4 

75-67-6 

«a»4»-2 

4t«-75-e 


i-(»GManvlwny|Mw«M  1  • . 

vywlD9V<  mntnUmm     —..»«» 

~  |1  » 


4tJ4)irogBiy|giewe»y<amln> « 

!aow>«. 

HHMMOiaptaMW  * - 


TnaHWw* — — 


8344-B2-1 


B2S6-66-2 

122-06-8 
131-66-5 
111-C4-4 
76S-a»-4 

76-66-4 
757-66-4 
120-68-1 
16fr91-6 


76-62-1 
134^62-7 

54-11-5 
t6S-aS-7 

ae-4«-2 

t6S-6»-5 

^5-44-5 
107-104 
t6r-12-0 


a«-6r-2 


76-16-6 

696-21-5 

78-67-1 


_  1.2.«M13. 

frwrlous  paraomifK  wdy  fMJbig  it  wl ' 


iNihe 
raqulred 


144. 


Ihirtyrtfane  aela  of  KwMaa  oeameats 
pwtaiahig  ta  rha6iii.alB  aubjaet  to  (jm 
fiaainda  warn  aabaiittad  to  fiPA  (Rafr.  1 
through  »}  by  ihadaaa  af  the  extended 
conunaot  paiiDd  |Aagu6t  87. 1987).  A 
paUicBMetfag  was  alee  requoated  by. 
die  Ohamioal  llaorfactaan 
Assacietimi  fCMA)  Md  was  heM  on 
September*,  IflBf.  Urn  ooaaaal  poiod 
was  iBipanedllBr  aa  addilionai  30  days' 
on  Januaiy  14. 1968  to  allow  Maw  to 
wvJBw  jihHlianBl  awppait  data  hwerted 
into  «lm  buh^  dackat  AddHioRal 
writtan  £aaanea«6  (Kab.  90  <hioii«h  < 
and40)««aBetaoei        ' 

lae  oonaneniets  who  reeponded  to 
diis  psoMsed  ndeawkin^  fail  into  the 

land/or 

BliOBS. 

I  oealers. 

Feaenl  ana  Stale  govefnment 
uiganizations,  and  a  pabUc  interest 
•gfovp.  Comments  idevanl  to  chemicals 
8ub)ect  to  das  Snail  nde  are  discussed 
below,  and  divided  into  four  categories: 
Genersl  issues,  diemicd-qiedfic  issues, 
rtf^KRise  to  tetjmicd  comments  on  the 
proposed  anaerobic  biodegradation  test 
guideline,  and  economic  issues. 

AGanara/Aai 


1.  Use  ofTSCAaectioa  4  to  obtain 
data  Jior  a  RCStApmgrain.  The  Vrocter 
and  Gaaiblc  Company  in  its  comments 
(Refs.  23  and  $0]  stated  its  support  for 
EPA's  goal  of  determining  appiopiMte 
levels  at  adiich  dm  laad  niiposal  of  Iha  • 
listed  diemicals  should  be  re^dated.  but 
believes  dmt  the  Agency's  use  of  section 
4  of  TSCA  to  aceeBvU6h  dM  goal  is 
inappropciala.  Its  bidiaf  is  based 
primazi^  Oft  the  laot  that  the  subiect    . 
cbenkus  are  lirted  on  Appendix  VIII  of 
40  CFR  Part  261,  a  Part  Uiat  governs  the 
disposri  of  haaaidaus  waste  under 
RCRA  and  has  no  direct  relationship  to 
TSCA. 

EPA.  CMA  (Bel.  ^  and  die  Natunl 
Reaaarcae  Drfeaaa  Caancfl  (NRDQ  Ref. 
2^  however,  dia^pee  with  Procter  ft 
GemUaCompaay  on  this  aee  of  TSCA 
aediea  «.  GMAMievaa  that  EPA 
shooid  ooasidsr  (halOKicitias  of  dm 
coasdtnent  rf—icala  in  maUag  specific 
velistiag  dill  Isiw.  andtaoegBtee  dwt 
'the  Agjaacy  fli^irt  iasae  TSCA  aectim  4 
te^iag  laaidnaBBnls  as  one  af  the 


IffiDC  balievsa  dmt  EM  daai^  has  die 
authorit|r4a  isaoe  a  lest  rule  eovertng 
groups  of  chemicals  under  TSCA  section 
4.  and  oonsUsrs  dds  test  nde  "a  long 
ovardne  aad  amioonm  apaScatioa  of  this 


kkA  agfees  with  CMK  and  fmOC  on 
dds  issae  ami  notes,  as  NRDC  did  hi 


J' 
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their  comments,  that  TSCA  was  enacted 
in  1976  to  fill  in  some  of  the  regulatory 
gaps  that  then  existed  regarding  the 
assessment  and  prevention  of  adverse 
health  and  environmentai  effects  from 
potentially  toxic  substances.  This  test 
rule  therefore  fulfills  the  intent  of 
Congress,  because  RCRA  contains  wch 
a  "regulatory  gap":  it  does  toot  itself 
contain  any  analogous  authority  to 
TSCA  that  would  permit  the 
'  Administrator  to  require  testing  of 
chemicals. 

Nowhere  in  TSCA  is  the  gatberingt}f 
data  for  regulatory  purposes  under  other 
statutwy  propams  such  as  RCRA 
prohibited  ordiscouraged.  Instead,  the 
testing  pc^cy  of  Congress  as  expliddy 
mandated  by  TSCA  is  as  follows: 

It  is  the  policy  of  the  VS.  that  (1)  adequate 
'data  should  be  developed  with  reqiect  to  the 
effect  of  chemicd  substances  and  mixtuiea 
on  health  and  the  envtronment  and  (2)  that 
the  developmentiof  such  data  thould  be  the 
re8ponsil>ility  of  those  who  manyfactuie  and 
those  who  process  such  chemical  substances 
and  mixtures.  (TSCA  section  2(b)]. 

Therefore.  EPA  believes  that:  (1)  A 
clear  and  justifiable  need  exists  for  the 
developipent  of  adequate  health  and 
environmental  data  for  the  chemicals 
subject  to  this  rule:  and  (2)  TSCA 
section  4  is  an  appropriate  vehicle 
through  which  to  obtain  such  data. 

2.  The  "may  present  an  imreasonable  , 
risk" (section 4(a)(l}(A)(i)) finding.  ',-  f. 
Many  comments  were  received  ' 

concetning  the  basis  for  die  section 
4{aKlKA)  ™ding8  of  "may  present  an 
unreasonable  risk  of  injury  to  health  or  . 
the  environment"  for  the  diemicals 
listed  in  the  proposed  rule  {Refs.  2, 16 
mrough  20, 27, 33, 36  through  44,  and  49). 
Since  CMA  submitted  the  most 
extensive  comments  on  this  topic,  and 
many  commenters  incorporated  CMA's 
comments  by  reference,  those  comments 
will  be  the  primary  focus  of  EPA's 
response. 

A.  Regulation  of  chemicals  as  a    .  ]• 
category.  CMA  has  stated  Uiat  "*  *  * 
EPA  correcdy  has  not  proposed  that 
these  test  rules  will  apply  to  a  category 
of  cheraicats,  as  that  tenn  is  defined  in 
TSCA  sectioD  2e(c)(2).  because  no  sudi 
category  ndsts  wltbrespect  to  the  73 
cbemicds'invirfved."  and  that  "EPA 
must  jnake  each  of  the  section  4(a)(lKA) 
fimings  for  each  of-die  7S  cheraicala 
*  *  *"  Motasanto  Company  also  does 
"not  believe  that  the  Agency  has  the 
authority  to  regulate  these  73  chemicals 
as  a  category,  as  is  being  attempted' 
here."  i 

TSCA  section  26(c)(2)  defines  [ 

"category  of  chemical  substances"  to  ' 
mean  a  group  of  chemical  substances 
which  are  similar  in  structure,  etc.,  or 
"which  are  in  some  other  way  suitably 


for  classification  as  such  for  purposes  of 
this  Act,  exc^t  that  such  term  does  not 
mean  a  group  of  ohendcal  substances 
which  are  grouped  together  solely  on  the 
basis  ot  their  being  new  chemical 
substances."  Therefore,  the  youping  of 
chemicals  which  shale  a  common 
classification  basis,  such  as  hasardous 
waste  constituents,  is  clearly  permitted 
under  TSCA.  Thus,  while  EPA  believes 
that  a  category  approach  could  legally 
have  been  used  for  the  proposed  rale, 
instead  EPA  chose  an  individual 
chemical  ai^proacli  and  gathwed  and 
made  availirtile  f(>r  comment 
information  to  sopport  a  section 
4(a)(1)(A)  finding  of  "may  present  an 
unreasonaUe  risk"  fat  eadi  of  the 
chemicals  included  in  this  final  rule. 

b.  Role  of  exposure  data  in  section 
4(a)(t)(A)(i)  findings.  Widt  regard  to  die 
nJemaking  tecord,  CMA  commented 
that  EPA  concluded  that  die  73 
chemicals  meet  the  requirements  for 
testing  under  section  4(a)(l)(A)(i)  solely 
"by  virtue  of  these  chemicals  behig 
identified  as  'hazardous  constituents' 
[under  the  RCRA  pro^-am]." 

The  Agency  disagrees  with  Ihis 
comment.  While  all  chemicals  subject  to 
this  final  rule  are  listed  on  Appendbc 
Vni,  diis  was  not  the  sole  criterion  used 
by  EPA  to  meet  the  requirements  for 
testing  under  TSCA  section  4(a)(lMA)(i). 
Odier  factors  listed  in  the  proposed  nde 
,  include:  The  nature  of  potential  toxicity, 
die  presence  of  these  chemicals  in 
treatment.  stiMrage,  or  disposal  facilities, 
evidence  that  eidstiiuland  fills  leak, 
and  the  potential  for  ouman  exposure  to 
these  chemicals  during  treatment, 
storage,  and  disposal  activities  and 
through  p6ssible  leaching  or 
volatiUzation.  Also,  toxicity  data  for 
each  of  the  chemicals  are  contained  in 
the  background  document  for  section 
3001.  Subtide  C  of  RCRA,  and/or  a 
Health  and  Environmental  Effects 
Profile  (KEEP),  contained  in  die  RCRA 
docket  and  incorporated  by  reference 
into  die  ttoatd  for  this  rulemaking.  The 
one  exception  is  methanethiol;  toxicity 
data  for  this  chemical  were  inswted  into 
the  docket  prior  to  re<q>ening  the  -    • 
coBimait  period  in  Decembor,  19B7. 
Therefore,  the  section  4(a)(l)(A)(i) 
finding  was  not  made  for  these  chemical 
substances  solely  by  virtue  i^  their 
being  identified  as  hasardooS 
constituents  under  the  RCRA  program. 

Vulcan  Cliemicals  submitted  the 
comment.  "Although  it  is  trae  Ihat  the 
subject  chemicals  af^iear  in  Appendix 
vm,  they  were  not  included  in 
Appendbc  vm  because  they  presented 
an  unreasonable  risk  to  health  or  the 
environment  but  rathm  because  they 
presented  some  diegree  of  toiddty  .  .  . 
Appendbc  vm  was  established  by  EPA 


during  the  promulgation  of  tbe  RCRA 
regnlattonsMid  the  hazardous 
constituents  ooatained  dierein  are  not 
necessarily  of  significant  toxicity."  In 
response.  EPA  refiBrs  to  40  CFR  '      • 
281.11(a),  wddoh  states: 

SubstanoM  win  be  listed  on  App.  Vin  only 
if  they  have  been  shown  in  scientific  stiidies     . 
to  have  tmdc,  cardaogenic.  mutagenic  or 
teratogenic  effects  on  humans  or  other  lif^ 
fbnns. 

EPA  acknowledges  diat  UMi 
"unreasonable  risk"  rtandard  was  not 
used  in  listing  sulMtances  on  Appendix 
vm.  but  die  Agency  believes  that  die 
toxicity  and  ei^pMvre  data  made 
available  for  public  comment  do  Support 
a  finding  tlmt  die  chemicals  subject  to 
this  finu  rule  "may  present  an 
unreasonable  risk."  In  support  of  EPA's 
section  4(aKl)(A)(i)  finding  for  die 
subject  chemicals  in  the  proposed  rule, 
the  Natural  Resources  Defense  Councif 
(NRDC:  Ref.  20)  beUeves  diat  die 
direshold  requirement  for  being  listed  in 
Appendix  Vm  is  more  than  adequate  io'  • 
satisfy  the  "may  present  an 
unreasonable  risk  to  health  or  the      i . 
environment"  finduog  required  by  TSCA.. 
noting  that: 

Substances  «^  be  listed  on  Anisndix  vm 
only  if  they  have  been  shown  in  scientific 
studies  to  have  toxic  cardnoganic. 
mutagenic  or  teratogsnic  effects  on  humans 
or  other  ble  fonou.  (40  CFR  2n.11(a)). 

NRDC  also  beUeves  diat  since  EPA  is 
basing  its  decision  for  a  test  rule  using 
the  "unreascMiable  risk"  finding  rather 
than  the  "substantial  exposure"  (section 
4(a)(1)(B))  finding,  diere  is  no 
requirement  for  a  showing  of  substantial 
human  exposure.  Their  comments     { 
included  a  discussion  of  Congressional 
intent  in  designing  the  TSCA  testing 
program,  noting  that  the  "unreasonable 
risk"  standard  for  testing  was  to  be  used 
to  identify  "those  chemical  substances 
and  mixtures  about  which  there  is  a 
basis  for  concern,  bat  about  w^oh  diere 
is  inadequate  information  to  reasonably 
predict  (NT  determine  their  effect  on  ' 
health  or  tbe  environraent"  HJl.  Rep. 
No.  IMkie79.  Mdi  Congn  2nd  Sees.  61 
(187(Q  (Conference  Report).  MRDC  also 
'  cited  Rep.  Murphy.  Chainnan  of  the 
House  Subcommtttae  diet  drafted 
TSCA,  when  explainiag  when  testing 
would  be  required  usfaig  the  "may 
present  an  unreasonable  risk"  prong:  "If 
diera  is  reliable  preliminary  data 
indicating  that  a  substance  may  be 
dangerous,  again  it  would  be  raasonable 
to  conclude  mat  the  diemical  may      '' 
present  an  unreasonablis  risk  and  that 
additional  testtaig  be  done."  122  Gong. 
Rec.  H11347  (dally  ed..  Sept  28. 1976). 
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te||ifiMtOTl«f. 
flataladlliMiirihat 


the 
'  subject 

cbiBmiciili  aikcoBiitaetfli  of 


tM»rt^rfi1ag,lhe 


itial- W  i^^cptaim  to  Ike  Mbjed 


L  taseffBD  mto  the  Qocket  wf  nle 
nd'OpcvfedforooBURent,  data^Mt 
QooBBMin  fB^  pfeeeBoe  of  fhe  n^eot 
cneuBCnB  iR  fwttefe  eoMHBs  andfor 
yeead  jrte^.{de«OMteaH<ig  petmWal 
for  MynRontilmBBn  o^Meora.  ^ne 
data  have  bean  obtained  byeearaMng 
three  ^la  b^^ea  «Md  by  «e  OffioeoT 

SoUd 

Base^n^. 
Baae^MD^. 


IDMal 
tanielodini 
bMKli«flhedata 

contahMdlai  

buaineaa  hift|hiaUaB(C^.  and  f* 
oontateed  m  H  separate  CM  docket  AH 


noMai  hifennliQB 
avaflaMrforwvtew  hi  tfwOPTSdhicket 
(No>«8»Ca.  A  Waf  deacriytiBnofeach 
wlslm^  it  ootrtalBgd  In  Ae  notfcs  to 

pn^oaed  Tab.  SB  nt«n.  fammy  14, 
1968. 

The  dale  abow  ftat  tens  of  Aooaandi 
of  podwl^  of  4ia  std^eClcheadcab  are 
bebignlaased  vnraally  via  diqioaaL 
Abo.  Hn  UpaoT  aaposal  described  hi 
the  datt  bases  for  the  siAieet  dtemtcab. 
soch  as  ^qi-wdl  bleclion,  dbckaise  to 
tandflB.  or  dbchaife  to  a  POTW 
■(pubUcly<<mnad  treatmaat  woiks], 
indicate  potsntial  for  bacl^  and 
.  eiqiosore  to  Ibese  dMadcab.  Indeed, 
data  exist  for  Hiaqy  of  the  cbenicab 
wfaidi  docummt  iaddeids  in  iwhidi  Ibe 
chaodcabbave  migrated  frna  didr 
idaoe  of  traatanent  stonse,  or  uhiinate  * 
diposd.  It  b  Vkeljr  diat  diese  daU 
repsasanl  only  a  portioa  of  actual 
coatamintfion  acourenoes  ftnw^iout 
thecountiy. 

SOCMAIRef.  «q  believes  that  flieie 
is  no  evidence  fliateadi  of  the  * 
chsBicab  aiiUed  to  the  nOe  u  beim 
retaased  into  mt  aBytainssent" 
qtiaatittes  suBiciSkt  to  paaa  ai 

unrwmniihU  riA,  nor  haa  H^A  f^ypjt^ 

Such  proof  wUb  the  biest  addifions  to 
the  dookel  niwitaining  'exposute  daW 
.fromtbijaasoMnras  *  *  *"GMA.ia 
response  to  Ihc  exposaie  data  inserted 
into  the  luleraaking  record,  still 
maintains  that  EPA  awat  ^snenstrate 
that  thsBs  asB  idewtifiad.  setevaat 
^icpoaiMaa  of  aarh  chaadnal  to  hamans. 
■land  IbMaadiirpaaMws  nasult  fcaai  the 
pertinent  actiaitbs  invdlwad— in  tfab 


teiwi||*  OH  aecties  4  focuses  on. 
investiga^  areas  of  uaoertaiRty  as  a 


Allheal  aHSt  sdwdic  otfifltHy  dom  not 
fofn  aaadsqaate  baiia  for  a  nik.  as  tlie 
■wrioaiBBSS  if  iMttwooBiw  kaawn  "and  fee 
extsat  of  aiiaenn  ioenans.  te  need  for 

rfivnfDntory 
"       lis 
.bmoSI 
iths 
( see  if  *M  ia  a  loaadatbo  Car  an 


w«  b«k  laaae  if  the  AdWiMraiar  pra*iG«4 
substantial  evhbnoe'lo  denoostate  apt  fact, 
buldoabtaadaaasrtabty.    \ 

WMh  fesard  la  risk,  the  ^eoiaioa  notea 
tMH  IM  oaagMSaieMi  coniuawe 
cooBritlea  veport  en  T9CA  stated  diat 
the  paipoae  of  the  leathig  proidsieB  is  to 


.  *  *  *  fboosfhc  AdaiiBiskator's  attention 
an  these  chenrical  sidwtaaoes  and  ndxtuces 
«Min  WnlEB  taefs  is  a  basis  nr  oonDstn.  but 
abort  iMdk  fban  is  bndequSts  hrfaiinHiqn 

Is  issaiiHsljliBwdim  aril stiii  dMir 

effects  on  hMHh)Br4n  SHdsoaiMal  lbs 
•^■■■■■■M  ■Ban  ■SI  anw  nH  ns 
sidistnnBsarwi»anSdssi<rsiiaipiaiiala 
risk  *  *  *  i>liksa»iiiilliBl^tha«<h> 
agenry  ssast  srt  faasahsbly  and  pwidsntly. 
and  laka  iMo  ooosidstntian  Iha  ecanosdc 
impact  6t  any  aCHon.  sfneossslty  Coqgress 
granted  EPA  billy  broad  xliscRdion  in 
exercinBi  its  expertise  to  uetelniine  wnen 
daw  ssast  oe  prDnvoBQ* 


tha^.-  Abe.  nilAwahHabs  that  Ibaf 
"risk  mast  ha  reaaoaahty  wall. 
,oh«natsriaBd.jivMh  ^agiect  t»6oA  ib 

nabrafsgo 

invohrad)  andlb  bMihbod." 

Tba  Agnry  disaii  sss.  faacaase  EPA 
believes  tbatTSCA  daaa  net  reqaba 

thatfiZH  *^Bbaw"  or  '^aose"  the 


CblA.  iB  their  bstooameat  set  (Rril 
43)  expressed  ooooeni  diat  "ti  appears 
to  beMitaaUy  biposaiUe  for  pablic 
comaMBtan  ta  aoMch  out  ohaaucal- 
specifiobiDraiatbn  fraas  the  three  <bta 
bases  citsd  ty  EPA  in  ssfpsrt  of  tfaeae 
rules  *  *  *".aMl  that  lit  baiavlyBot 
possi|(b  isr  manibarsofthe  paUic  to 
Vaay  «f  dw  data  vpaa  w^iich  the 


(or 
iaMriak.  ba«  father  that  EPA 

an  uBreaseaabbrisk."  Aocaedtagly,  the 
expoaan  data  huertad  iibD  dia 

rulemalaag  raoord  aaen  hrtsBdad  la 


tnatareaftha 
risk  (effecb  and  papnbtioBS  iawabod), 
and  da  HksidMMd.  aa  aagpalad  by  CMA. 

A  gaoart  oaart  decblan  (Aashsuai 
U.SA.  fac  V.  nA:  Rsf.  4Q  auppoits 
EPA's  position  on  the  rob  ofenpueuie 
data  aid  risk  datembation  b  section 
4(a)(lUA}  finAigs.  Ibe  dedsien  notes 
thM  "the  fgency  mast  be  reasoMMy 
QtecnHRRate  ixi  setectnij  suofects  for 


Tba  A^Dcy  acfaMadedgM  that  dK 
pul^  daes  not  hawa  fsl  acoesa  to  dw 
three  EPA  ^aid  EPA  r.aati  at  tin )  dab 
baaea  bare  wfafch  dM  aRposare  dato 
were  obtabadlbtobbacaaae  these    ■ 
data  bases  oaatab  caafidsatial  business 
infonaattoa.  aa  clshaad  by  the 
jciwapaBlaa  diai  auppUed  dw  deta  to     I 
EPA.  CMA  daalfaolsa  dMt  *'at  bast 
with  iJBSpsct  teaao  af  Aeee  data  baaaa. 
most  4f  Ms  dab  are  paaprietary  aad  dias 
are  ndt  bgaMy  aealahb  to  the  pubMci 
CwtMeatbl  data.  aHbuagh  not  < 

precluded  beai  coosHdendea  «dwB 
makiqga«eedbi4ftMSagfcrtosi}ag   | 
requittowfitK  Seodea  14  of  T9CA. 

ywrOwwag  oMCMaare  oi  aeia'.  pvovtoes 

wNH  BMy  fAHnmBH^Wl  vBYS  v9CBIllcQ  vj 

ttie  AaBMflialrator  bmk  not  be  nsdosed 
to  the  pabiboNoept  under  certain  | 
circumstanees.  a.g.,  fa  order  to  protect  ' 
healtHortbeeHthmunent  against  an 


<o> 
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unreasonable  risk  of  injury  to  health  or 
theenviranment 

SOCMA  and  CMA  expressed  concern 
about  the  lack  <^  detaU  presented  in  the 
information  obtained  from  the  data 
bases.  Again,  much  of  the  information  is 
confidential,  such  as  the  type  of  disposal 
indicating  potential  for  leaching  and 
exposure  to  the  subject  chemicals  (deep 
well  injection,  discharge  to  landfill,  or 
discharge  to  a  pubHcly-owned  treatment 
works),  location  of  sampling,  etc.  All 
non-confidential  information  available 
from  the  three  EPA  data  bases  was 
inserted  into  the  rulemaking  record  for 
public  review. 

3.  The  "data  are  insufficient"  (section 
4{a)(l)(A)(iii))  finding.  CMA  asserted  in 
its  original  set  of  comments  (Ref.  2)  that 
EPA  had  not  demonstrated  tfiat  there 
are  insufficient  data  and  experience 
upon  which  dfe  health  or  environmental 
effects  of  each  chemical  can  reasonably 
be  determined  or  predicted,  as  required 
by  TSCA.  EPA  disagrees  with  CMA's 
cominents  on  this  issue  for  all  chemicals 
subject  to  this  final  rule  with  the 
exception  of  three  chemicals,  for  which 
supporting  documentation  for  one 
endpoint  each  was  missing  from  the  :  ~  ■ 
Literature  Seardi  and  Critique  document 
contained  in  the  public  docket  for  the 
proposed  rule.  That  information  was 
inserted  into  the  public  record  and 
opened  for  public  ciMnment.  53  FR  911. 

With  regard  to  the  subchronicTtoxidty 
endpoint,  the  July  .24. 19B7  nMOKvandum 
from  the  C^ce  of  Research  and 
Development  (ORD)  to  OSW  contained 
in  the  Utoature  Seardi  Results  and 
Critique  document  (OPTS  docket 
420e8A)  describes  the  search  strategy 
used  by  EPA's  ORO.  The  strategy 
involved  the  review  of  published       \ 
literature,  computerized  data  bases,  and 
also  applicable  non-CBI  information  in 
the  EPA's  Office  of  Toxic  Substances 
and  the  Office  of  Pesticide  Programs 
files.  No  subdmmic  toxicity  data  were 
found  iox  any  of  the  subject  chemicals, 
with  the  exception  of  phosgene.  A 
February  9, 1087  memorandum  frt>m 
EPA's  Environmental  Criteria  and 
Assessment  Office  to  OSW  (contained 
in  the  Literatairc  Search  document) 
explains  why  the  existing  data  for 
phosgene  are  insufficient  to  support 
OSW's  nmcentpation-based  listing 
program.  Due  to  e&er  factors,  however, 
EPA  is  not  requiring  testing  for  phosgene 
(see  Unit  03.15.  <A  tUs  preamble). 
CMA  incorrectly  assumed  in  its 
supplemental  comments  (Ref.  3)  that 
EPA  relied  on  the  absence  of  a  Health 
and  Environmental  ^ect  Profile  (HEEP) 
to  support  the  "data  are  insufficient" 
finding  for  this  rule.  Those  HEEP 
documents  included  in  the  docket  by 
reference  instead  were  intended  to 


support  the  section  4(a)(l)(A)(i)  "may 
present  an  unreasonaUe  risk"  finding. 

To  idnitify  and  evaluate  existlBg 
chesiical  fate  infotmatitm  relevant  to  the 
concentration-based  listing  program,  a 
literature  search  was  conducted  and  the 
report  was  made  available  for  pubhc 
conunmt  in  the  docket  The  report 
objective  was  to  evaluate  existing  test 
data  on  soil  sorption  coefficients, 
anaerobic  biodegradation  (subsurface) 
rates,  and  hytfrolysis  rates  for  their 
^pUcability  to  the  OSW  ground  water 
model  EPA  was  looking  for  studies  that: 
(1)  Provided  quantitative  data 
concMning  the  designated  key 
parameters;  and  (2)  were  collected 
under  physical  conditions  that 
appM)ximate  the  ground  watw 
environiliient.  The  TSCA  test  guldeliiies 
published  on  September  27, 1985  (SOfR 
'39252)  for  hydrdysis  as  a  function  of  pH 
25  *C  (40  CFR  796.3500)  and  sediment 
and  SOU  adsorption  isotherm  (40  CFR 
796.2750)  provide  general  guidelines  for 
evaluation  of  the  test  methods  for 
hydrolysis  rate  and  sorption  coefficient, 
and  data  developed  in  general 
accordance  ¥rith  these  guidelines  fulfill 
both  criteria  (1)  and  (2).  The  available 
EPA  test  guidelines  for  biodegradation 
of  chemical  coinpouads  do  not  simulate 
the  ground  water  environment,  and  do 
not  yield  data  representative  of  the 
various  subsurface  environmental 
conditions  prevalent  in  the  United 
States. 

AU  chemicds  were  searched  for  each 
endpoint  for  Which  data  were  not 
already  "in  hand."  Excluding  one  study 
on  sorption  coefficients,  the  results 
reported  eithw  did  not  provide 
quantitative  test  data  for  the  designated 
parameters  or  were  conducted  under 
conditions  not  related  to  ground  water 
environment  fai  addition,  a  large 
number  of  chemicals  were  foimd  tO  have 
no  published  information  pertinent  to 
the  parameters  of  interest 

SOCMA  stated  in  its  comments  (Ref. 
27)  that  "much  data  are  indeed 
available"  on  many  of  the  proposed 
chemicals,  but  that  "because  tiiese  data 
do  not  fit  in  EPA's  quantitative  modeting 
procedure  devdoped  to  accomplish  the 
concentration-iMsed  listing  pr^giram 
under  RCRA.  EPA  has  determined  the 
existing  data  to  be  unacceptable." 
SOCMA  believes  that  the  existing  data 
on  several  of  these  chemicals  should  be 
considered  and  that  EPA  should 
redesign  tiie  model  to  accommodate 
these  available  data.  SOCMA  ctid  not 
submit  any  additional  (existhig)  data 
with  its  comments. 

As  pointed  out  in  the  preceding 
par^raph.  EPA  has  reviewed  all 
existing  data  found  throu^  a  thorough 
searchof  the  Uterature,  and  concluded 


that  the  existing  data  either  do  net 
provide  qaantttative  test  data  for  the 
key  parameters  consisteat  with  the 
nation-wide  imploBeatatioa  of  the 
model  or  were  obtained  under 
con(Uti<ms  not  relevant  to  ground  water 
media— 4he  medium  of  potential 
exposure.  Thetefoie.  EPA  finds  that  for 
these  identified  data  gaps,  there  are 
insufficient  data  and  eiqicffienci^upon 
which  the  health  or  envfronmental 
effects  of  the  subject  OSW  chemicals 
can  reasonably  be  determined  or 
predicted  on  a  natitm-wide  basis: 

4.  Use  of  TSCA  aectiom  ^a)  and  8(3), 
CMA  stated  in  its  original  comments 
(Ref^)  that  Uie  "purmdng^  fast  track* 
to  die  rulemakings."  EPA  "\to^  has 
failed  to  meet  iia  statutory  obligations 
under  section  4(a),  and  has  contravened 
the  Agency's  own  policies  for  issuing 
section  4  test  rules."  CMA  refers 
specffically  to  the  fact  that  EPA  did  not 
"(iail  in  existing  data  under  TSCA 
section  8(a>and  8(d).  a  process  dted  as 
"estabUshed  EPA  poUcy"  in  CMA's 
comments. 

EPA  believes  that  these  sections  of 
TSCA  have  served  as  usefid  tools  in  the 
gathering  of  |»oduction,  release,  health 
effects,  and  safety  information  for  many 
previous  tesi  rule  candidates, 
partioilarly  those  recommended  for 
testing  to  EPA  by  the  Interagency 
Testii^  Committee  (TTC).  Sections  8  (a) 
and  (d)  are  automatically  "triggered"  at 
the  time  a  diemical  is  formaUy 
recommended  |>y  the  ITC  for  testing 
consideratttm  and  thus  data  are 
obtained  expeditiously  for  ITC 
chemicals.  However,  tiie  use  of  the 
rulemaking  authorities  under  TSQA 
section  8  for  information  gathering 
purposes  is  not  required  prior  to 
conducting  rulemaking  pursuant  to     . 
TSCA  section  4.  No  swch  expeditious 
automatic  mechanism  exists  for  non-ITC 
chemicals,  and  conventional  rulemaking 
would  not  have  produced  section  8  (a) 
and  (d)  data  on  a  timdy  basis. 
Furthermore,  any  available  studies 
could  have  been  submitted  to  EPA  in 
response  to  &e  {Hoppsed  section  4  rule. 
Finally.  EPA's  Office  of  Research  and 
Development  c<mducted  a  search  of 
existing  TSCA  section  8(d)  files  as  part 
of  their  literature  search  for  subchionic 
toxicity  data. 

5.  The  "testing  is  necesMory"  (aection 
4(a)(lJ(A)(iii})  finding.  CMA  noted  fai 
their  orij^al  commmts  {Ref.  2)  that 
"under  section  4(a),  EPA  may  require 
testing  only  if  the  data  to  be  developed" 
are  relevant  to  a  determinati<Hi  ttmt  the 
manufacture,  distribution  in  commerce, 
processing,  use.  or  disposal  (of  the 
chemical],  or  diet  any  combination  of 
such  activities,  does  or  does  not  present 
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an  anraaM&aUe  risk  of  inHuy  to  healUi 
or  the  enviiionincnt"  CMA  believes  that 
EPA  did  nbl  eatablidi  this  felatioaak^ 
between  t^  propoMdtestbagand  future 
Agenqr  refiiilatory  detemuutieBS 

nf8asonabl«ciaks»«idd^at 
RCaiA  reliuing  dedsiona  inviolve  no    . 
such  detbininations. 

EBA  bdi^ves  diat  testing  is  neoeaaary 
for  each  of  ue  chemicals  subject  to  this 
final  nile.^  follows  finamsectiw 
4(a)(lHAl  m  and  (ii)  findings,  to  develop 
data  whic^,a]<e  relevant  to  det^nnlning 
whettier  thf  disposal  of  the  subject 
chemicals  by  various  means  or  various 
concentratibns  present  an  unreasonable 
risk.  The  ^iency  has  established  that 
each  of  thMe  chemicals  may  present  an 
unreasonable  risk,  and  that  for  the 
health  efiients  and  chemical  fate 
endpoints  df  concern.,  data  m^  either  iiot 
available  or  are  inadequate  for  use  in 
the  OSW  <Mncentration-b«S4d  Uffting 
program,  Uhit  ILA.3.  o(th^preamble 
contains  a'  discussion  oiif  wdiy  available 
data  are  inadequate  and  why  the    , 
particular  wsdng  endpoints  wen  ' 
detfefminedfto  be  critical  to  the 
deiermmatibn  of  unreasonable  risk  of 
ii^fuiy  to  health  or  the  environment 
through  dilbosal  to  landfills  of  ceirtain 
cohcmtratlpns  of  the  subject  cfiemit^ 
in  waste  sneams. 

6.  WhoMsub/eict  to  testing 
requiremeata—^.  Byproduct  and 
"inadvertmt" nianufiacture.  EPA 
originally  mpoeed  that  manufacturers 
of-thesidH^chemicals  as  byproducts  ' 
or  impuritiBii  be  subject  to  the  rule. 
Procter  ft  (^ble  (ReCs.  23  and  SO). 
Vukan  Chanicals  IRef.  33),  and 
SCX:MA  (Mf.  27)  believe  that  th^  r 
propped  ttM  ruleshouldberevlaM'tb 
exempt  ocMUpanies  wdio  tnanafactar^  or 
pnicess  tfi««ubiect  diemicds  only  tt» 
byproduct!  jwitfaout  a  separate 
cOBunetdilLrinteDt,  80CMA  suggested ' 
that 'in  oenain  limited  ciittHnstanees  it 
may  be  aiMtqiriate  for  EPA  to  propose 
not  to  grv^a  Mmdaidsectien  4  testing 
exemptitrnjiB  hnpiaity  and  waste 
byproduct  nanufactuters.'^such  as 


wdian'^ 

thesui 

show 

dt 

"whaftihe 

byprodaotl 

s^tantial  beraenL., 
the  substaite  intantli 

I¥octer4)GanSbie ,__. 

historical  it|o(st>f«ecdon  4  in  the 
EekhaH  Suiieommittee  work  rai  TBCA 
were  thea|uMng<rf  &e  costs  of  test 

.  1  dined  proportion  to  the 
ecoBonie  li^nefitawiiidi  producers 
derived  fron  the  dMnfeals." 

EPA  doepinot  agree  that  the  intention 
of  Congres^ito  have  producers  share  the 


or  imports 
ifaita 
ical  if  being 

it^'or   • 
ties  t)r  waste 
tea 
«f  thearaottnt«f 
produtied.** 
?<The 


cost  of  testbig  should  be  interpreted  to 
exdu^pBoducere  of  byproduc^t>m 
TSCA  section  4  testing  requirements. 
While  ecooamic  benefit  is  net  derived 
direct^' from  die  production  of  the 
aid>jeottdMBiie^  the  production  and 
disposal  of  die  byproduct  are  a  result  of 
a  praducticm  process  by  which  die 
company  does  derive  economie  benefit 
(an  indireet  benefit).  In  addition,  die 
potential  for  significant 'e)q)oaura  to  a  ^ 
chemical  exists  ftroug^  its  disposal  as  a 
byproduct,  such  as  fior  thadiemlcab 
acetophenone  and  bis(2> 
chloroisapropyl)ethe»  subject  to  tMs 
rule,  for  w^ldi  saVirainmental  release 
has  been  docuntented. 

CMA  oiiginally^recommended  (Rel  2) 
that  BPA  adopt  a  "tiering"  approadi  to 
the  coverage  ai  byproducts  and 
impurities,  so  that  such  duiinicals  would 
be  skibject  oidy  if  the  Agency  first 
detennJaes^as  part  of  its  test  rule  . ' 
implementation,  that  no  persons 
m^Vuiacture  (oc  iinport)  the  subject 
chemicals  as  primary  commerdal 
products. 

In  their  supplemental  comments  (Ref. 
3).  bovyever,  CMA  wrote.  ''Although  we 
continua  to  believe'diat  such  an 
ai^roach  is  viable  for  these  rules,  our 
further  consideration  of  the  rules' 
inqiBCts  and  analytical  requirements 
leads  us  to  condude  that  the  Agrac^ 
should  adopt  the  approach  spelled  <>ut  in 
these  supplemental  comments,  of  '..[ 
limiting  testing  requirements  by  ^     -t 
'KnQwn  to  or  reasonably  ascertainable 
by"  standard  describedJierein." 

CMA  aqknowledged^t  "because 
EPA  intend*  to  use  the  data  fivim  these 
rules'as  part  of  the  Agency's  HCRA 
relisting  activities,  and  because  of  the 
posBibkB  involvement  of  impurities  and 
t^roducts  in  waste-celatcjd  activities, 
EPA  might  be  justified  in  abplying  die 
rules  to  impurities,  and  byp^m^icts  in  the 
manner  described  in  these  comments." 
.  CMA'a  major  concerfTwdth. the 
applicabiUty  ef  Uia  test  rule,  to  impurities 
and  byproducts  Js  die  'ironendoua   ' 
analytical  burdens"  which  diese 
reqt^remeots  would  impose.  CMA 

believes  that  die  rule  would,  in  effect, 
raquiia  companies  to  anriyze  all  of -thsir . 
products  for  each  of  thechemieals  listed  f 
in  ttUafinaliide. 

EPAxoooBrs  with  CMA  onthis  issue, 
and  did  not -intend  vnder.the^pnHMsed 
rule  that  companiea  be  reqtdred  to 
perform  analytical  woric  in  order  to 
detennine  .whether  their  manufacturing  . 
(and  import><qjeralions  trifigCT^  fin^ 
testing  requirements.  EPA  bdievee  a 
coaquny  should  be  subject  to  thia  final 
rule  (widi  respect  to  manufadureof  die 
subjed  chemical  solely  as  byproducts) 
only  tf  it  is-loiown  to  or  reasonably 


asoertahiable  by-that  coApany  that  sach 
manuficture  takes  place. 

h.Ia^rity  manufacture.  EPA 
propoaed  that  manufacturers  of  the 
subjed  diemicals  as  impurities  be 
subjed  to  die  testing  requifements  of 
tfiis  rule.  While  EPA  believes  diat  diis  is 
logical  and  appropriate,  foirdie  same 
reasons  as  stated  above  for  byprodud 
manufodurers,  none  of  the  subjed 
chemicals  are  produced  solely  as  an 
impiufty.  and  diose  produced  as 
impurities  are  prodniBed  by  the  same 
companies  as  byproducts.  Therefore,  so 
as  not  io  unduly  burden  industry  and  die 
Agency  Wfdi  Bpplications  for  exemption 
from  testing,  dds  requirement  has  been 
deleted  from  40  CFR  798.S055(b). 

c.  Nonisolated  intermediate 
manufacture.  Several  industry 
commeii|ers  objeded  to  required  testing 
of  chemicals  produced  "solely  as 
nonisolated  intermediates."  The 
particular  chemicals  and  companies  are 
identified  in  Unit  ELB.  of  this  preamble, 
which  responds*  to  chemical-specific 
comments. 

:     While  EPA  acknowledges  that  die 
amount  of  chemical  substance  released 
as.  a  result  of  this  type  of  production 
may  be  less  than  other  types,  such  as 
byproducts,  mamifacturing  or  processing 
a  chtanical  as-an  interme^ate  does  not 
preclude  exposure  to  that  diemicaL  It  is 
common  experience  that  process  waste 
streams  and  reactor  vessel  residues  will 
contain 'IntenBediates."- In  many 
instances,  these -chemicals  are  released 
to  the  environmwit  as  fugitive 
emissions,  liquid  or  solid  wastes,  and  as 
unreaded'fieedstock  (impurities)  in 
finished  products.  Furthermore,  many 
intermediates  are  stored  on-site  in  large 
quantities  until  batch  reacted  on 
demand  for  a  givra  product  (the  same 
intermediate  may  be  used  as  feedstock  > 
.  for  cUfiierent  products  or  may  be 
stodcpiled  until  needed).  As  sudi, 
"intermediates"  typically  exist  as 
chemicals  to  which  there  is  potential  for 
human-exposure.  Also.  EPA  has  found    >•. 
data  documenting  the  presence  in 
ground  or  surface  water  of  the  subject   - 
chemieals^dted  by  cooimenters  as  being.^ 
produced  aa  nonisolated  intermediates,  : 
63HIS11.  -  . 

d. /tel/cietes.  Two  diemicals  su^ept 
to  this  final  ride,  endrbi  and  maleie 
hydraside,  are  not-listed  in  the  TSCA 
Inventory,  because  their  primary  use  has 
been  (endrin)-and  is  (maleic  hydrazide) 
as  pestiddes.  However,  this  does  not 
predude  their  being  subjed  to  this 
section  4  rule.  TSCA  section  3(2)(B((ii) 
exempts  from  coverage  "any  pesticide 
*  *  *  when  manufactured, -processed,  or 
distributed  in  commerce  for  use  as  a 
pesticide."  This  lest  rule  is  based  on' 
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Mctioa  e(aXlXA)  fiading*  far  tin 
subject  chemicalit  due  to  poteBtieFfor 
unreasonable  risk  associated  with  ifaeir 
disposal  Tbe  disposal  of  eedvio  aad 
qialeicbgrdnzide  does  not  ooBalitute 
"use  as  a  pesticide."  and  so  ie  sebiect  to 
regnlatioo  under  TSCA.  Maaaiactuien 
andprooessoie  of  cndrin  and  BMleic 
hydnxide  are  thus  select  to  the  testiB^ 
requiremeets  because  the  chemirais  are 
disposed  of^  as  discussed  ebove. 
.'   e.  Research  aad  deveJapmeai.  aad/or 
low  volume  ataaafactare.  In  the 
propoeed  nile^EPA  disnisaed  several 
approaches  te  deaifing  with  rhemicals 
subject  to  the  rule  which  may  be 
produced  only  for  research  and 
development  (R&D)  or  in  amen 
-quantitiea.  The  Agency  has^rece^ed 
several  coniments  on  this-lssoe.  most 
concuixing  with  an  K&D  weiver,  and  an 
aggregate  production  threshold  (or  low 
volume  chemicals.  It  is  now  cyiparent, 
however,  that  none  oi  die  chemicata 
sobject  to  Ae  Gnal  rule  (all  faito  either  of 
these  categories.  Therefore.  EPA  has  not 
inchided  any  R&O  waiver  provision  in 
therolie, 

7.  Emdrt  notiftcation.  Section  liS(b)  of 
TSCA  raquires  exporters  of  cfaemicris 
for.wUch  final  test  rales  have  been 
issued  wider  section  4  to-*^tffy  the 
AuHiiiustratof  of  such- exeorta  lion  or 
intent  16  export  •  *  *."  SOCMA  (Rrf . . 
27)  oommeBted  Ihet  if  fte  Agency  EbBs 
to  grent  exenptioBS  from  taitfng  to 
thme  who  manofecture  die  sirf>ject 
.  chemicals  oidy  as  lypiodacto.  EPA  will 
[be  "MnndiMed  bylpMees  eecthm  12(b) 
jnotillcatifHis.'*'  aad  wouM  present  an 
unaccaptable  burden  to  thenselated 
amuneaity  end  toBPA.  CMA  (Ref.  2) 
alsobetteveslhetAe«ecHoBt2(b)     .   _-■ 
reqabeniMils  shoeld  not  appif  to  the 
jchemicak  subject  to  diis  &iel  rnle,  md 
jnoted  dwt  die  inteatioa  of  tUs  rule  is  "to 
iprovide  for  the  environmmteBy  secure 
disposal  of  haxardeee  wastn."  CMA 
suggests  that  this  is  not  an  export  issue, 
and  it  ^'dMold  net  toigger  the 
imnecrssary  and  burdeneoaae  impects  of 
reporting  under  sectioa  12(b).'*, 

While  E3>A  adoanriedges  Oat  tUa 
requirement  may  be  bardanome  to 
indastryandtlieAgenqrrardiisruie.it 
is  reqi^ed  eader  TSCA  that  sectka 
12(b)  apply  to  all  chemicals  subject  to 
testing  under  section  4.  BPA  to 
contiiwing  to  examine  the    •-  z--,.  J 

implementation  of  ssctiea  12(b)  aad 
ways  lo  reduce  bwden  ia  rdation  to     - 
TSCA  section  4  raks  end  the  Paperwork 
Redaction  Act  - 

a  Testiag  scbeduie.  CMA  suggested  ■' 
(Ref.  2)  thet  "if  EPA  is  onable  to 
complete  the  modeUi^aeceaaefy  for   ^f 
RCRA  relisting  uatd  all  iateadad  data 
have  been  generated,  then  a  ooiMietent . 
testing  schedule  should  be  established 


.Tlw 


f or  eH  irf  tese  psnaMtaiB.  jtf  the 
prppoeod  aaaerafaic  biedegradath 
protocol  to  Wopled.  a  »maaA 
sch«Me  weald  be  appcc 

.  that  pnitocal  lavriree  ep  te  tl  ^ 

EPA  dieqfeae  with  tfato  I 
testtog  srhsdiile  ee  pwpoeed  end  ao* 
finalized  to  ooawieteat  with  the  tnae 
allotted  for  the  veiione  i 
secttea  ♦tales.  Also,  "slagiaiiagr  the 
submiasioa  of  test  fesaMa  nther  Aen 
reqtririi^  the  seaae  schedule  far  aUteet    . 
paraaeten  anil  allow  the  Ageaqr  time 
to  review  the  data. 

9.  Camfidmatial  bmumsM  iofennatioa 
(CBQ.  While  CMA  eckaowdei^ed  ^ef. 
2)  that  EPA  intends  to  protect  CBI 
sabadtled  under  these  rules  ia  the  seme 
maaaer  that  the  Agency  protecte  data 
submitted  under  other  section  4  rules, 
CMA  expresaed  concern  that  the  final 
rule  would  impiose  testing  requireeiento 
upon  certain  chemicala  that  were 

'reported  for  the  TSCA  section  8(b) 
Inventory,  but  whose  identities  were 
claimed  oonfidential  Thtt  comment  to  - 
no  longer  applicable,  since  no  such 
chemicals  are  subject  to  thto  final  rple. 

•  AS  CBI  [economic  and  exposure) 
avsodated  with  this  £nal  rule  has  been 
protected  fixun  disclosure. 
.  10,  Proposed  tofcieity  testing  -. 
re^uirem^it  Three  commenten.  NRDC 
(Ref.  20),  SOCMA  (Ref.  27).  and  the  VS. 
DepaHment  of  Interior  (USDOI)  (Ref.  , 
28),  addressed  issues  concenlng  the 
proposed  toxicity  testing.  tTOX}  and 
USDOI  concurred  ttiat  the  health  effects 
testing  to  #anantad:  however.  NRDC 
believes  that  the  proposed  90-day 
subdironie  toxicity  study  is  grosvly    ■ 
inedcqoete  to  detemrine  the  adverse  . 
health  effects  of  the  cfaemicats  in 
queslian.  ^ 

NBDC  recommended  mat  e  series  of 
adtfitional  testa  be  performed  to  fidly 
ascertain  caidnogetiic,  nntagenic  and 
nevtetesoc  e^BCto  oi  these  oMnncels. 
Pint.  raiDC  edvised  EPA.  to  repface  the 
90-dey  sidKllrOBic  test  in  favor  of  a  two- 
yeer  chraaie  toxicity  test  NRDC 
maintahied  diat  die  dO-day  test  is  not 
adeqpute  to  detemhie  loii^terni  effecto 
from|prolenged  exposure.  Second, 
NRDC  aigeddM  edoptioB  of  a  tiered 
testiag  plaa  that  woald  faioerporete: 

a.  |idlial  analyBto  of  eech  cliemicel  to 
determine  whether  there  extot  structaral 
nneiroinB  tMA  ere  cardnogens. 
mul^gsae.  nwaiiitiiiiliiii  or  are 
associated  widi  leprodactive  effects, 
and  whedicr  the  diaaicel  to  en 
alkxtotiug  agant 

^  '  bi  A  battery  efamtagenicityteato  for 

,  all  chemicala. 

'...■  e.  Sat^He  testa  for  cardaogenicity, 
edwarae  iciauductive  cfitocta^end  * 
nenrotewicity J«DCJMintafaiKl  that  - 
the  plan  coaitaiaed  in  ito  comment  woidd 


fully  characterize  a  cheniicars  chronic 
toodcfty. 

Ob  dto  other  hand.  SOCMA 
recoaaaeaded  Aat  the  Agcacy 
reevahiate  the  requirement  to  perform 
the  to-day  suMutmic  test  in  view  of 
chemiaris  on  Ae  list  that  are  not 
amenable  to  testing  by  thto  method  and 
the  hnpect  of  testing  on  the  regulated 
ceBHnanfty. 

BPA  edoiowledges  NRDCs  comment 
iMardliig  (he  scope  of  testa  required  to 
fimy  ehnracterize  a  given  chen^aPs 
toxic  potential.  However,  die  purpose  of 
thto  test  nde  is  to  obtain  data  in  support , 
of  OSW*s  ooncentration-baped 
(relisting)  program.  OSW  has 
aetemdned  di^  tdistings  can  be 
accompfished  using  toxicity  data  fitun  a 
90-day  study.  The  Ag.ency  maintains 
diet  a  weU-desjgned  and  conducted 
subdironie  animal  study  to  minimally 
siiffident  for  developing  a  human 
reference  dose  (RfDJ.for  dironic 
(systemic)  toxidiy.       ° 

With  regard  to  SOCMA's  comments, 
chemicals  which  are  not  suited  to  thto 
method  are  no  longer  designated  foe 
testing,  as  discussed  in  Unit  ILB.  of  thto 
preaiKible.  The  impaifon  the  testing* 
coaunonity  to  discussed  in  the  final 
EcJnomic  Analysis  for  thto,  rule  and  in 
Unita  n  J),  and  IV.  of  tUepceamUe. 

U«)OI  wrote  Uiat  Utosubchronic  .   . 
toxidty  study  as  proposed  is 
approprtoteonly  for  mammalian 
systems;  thto  test  would  fail  to  provide..  ,. 
toxicity  infonaation  for  aquatic     -       ^ 
organiaoa.  USDOI  adced.diet  the 
proposed  rule  be  amended  to  indiide 
testing  of  inver^tebretef  aad'fish  sfwdes 
and  eOggaeted  fhetEPA  adopt:  (1)  A 
Z>cviihAM  mqgno  lifa  ^de  (21-dtg^  - 
renewal)  chronic  toxicity  test;  and  (2)  a 
fish  life  cyde  toxid^  test 

EPA  ^rees  vfidi  USDCO's  coouMnt 
that  acqaiiiag  and  aaing  tjuddty  dete 
for  aqaatic  oigMtoaaa  to  ascsasary.  b 
fact.iha  Afsacy  todetrefaping  e  method 
for  asssBsing  the  ecotogJcal-iaBpacto  trf 
hazardoue  waste  oonstitueota.  However, 
die  Ageacy  believes  thet  it  to  preawtere 
to  require  the  eqaetic  texidty  testa 
recommended  by  USDOI  et  this  time 
since  EPA  doee  not  have  e  weH-defined. 
qaei^tttetive  process  for  naing  aqaetic   : 
toxidty  infociaatiea  in  cetabiidling       ' 


l\.Biodesmlationitttmg*keuUke 
made  opOonaL  Sevaral  chaaaanteis 
addressed  EPA's  eobeltetioa  of 
coramento  on  adwtlMr  the  proposed 
cmaereUc  biodeiredattoB  testiag  akouhl 
be  optional  zetherdianreqaired.  Seam  - 
of  tiieae  commenten  said  diat 
•manufaetnrereaheehl  be  given  the     ^'*- 
opportiaiitytofaeegoldodegredatfon-  - 
testing,  thereby  taddy  accepting 
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estabUshijient  of  lower  relisting 
concentraMOBs  by  assuming  "zero 
biodegradation."  Only  one  commenter 
(NROQ  Mf.  20)  stated  that 
biodegiatntion  testing  should  not  be 
madeoptnnal 

EPA  h^ldedded  not  to  tequin  the 
biodegradfition  test  because  it  Is  an 
expensivdjest  foi  EPA.  can  Inlly  protect 
the  -envirqdment  by  assuming  nro 
biodegra(Utioa(a  worst  ea^<condition) 
in  theabsMoce  of  data,  in  die  future,  if 
data  becoMes  «railabb»1faat  eanbe  used 
to  more  attusatefy  p^^dicta  chendcal'* 
biodepadwionnM.  diena  aon*^ero 
valae  ma$te  med.  Thus.  Individual 
manufactMers  wQl  be  ableto  dedde 
whether  vu  benefits  of  develqilBg  a 
more  realudc  estimate.  le»  foreach 
dieraical,  perfonning  the  test  and  having 
the  data  upiedia  the  chemical  fate  and 
transport  ti^odel  is  worth  the  cost  of 
conductii^  die  test,  or  whether  it  is 
more  oost|effective  to  not  perform  the 
test  and  hMve  EPA  utilize  a  model  whidi 
assumes  no  biodegradation  of  that 
chemicaL  {persons  who  must  make  die 
decision  whether  or  not  to  test  are 
reminded  mat  although  the  protocol 
contains  drily  a  single  assay,  it  can  in 
many  respects  be  considered  at  tiered 
test  Becavse  of  die  way  time  points 
were  select  compounds  that  degrade 
rapidly  wll  require  a  mininnim  amount 
of  effort  «iriiereas  compounds  that  do 
not  degraiU  over  the  e4-week  period 
will  reqoiin  samples  at  all  time  periods 
to  be  analir^Kd.  Ihis  approadh  has  been 
clarified  in  |the  revised  (final)  protocol 
The  Agen^  believes  that  any 
altemativf  !(non-tiered}  approach  would 
be  less  coli-effective  and  more  time 
consuming  than  the  tiered  approach 
describedui  the  protoa^ 

12.  Chemical  hte  testing  should  be 
"//ei«dl"S^eranQommenters  said  that 
EPA  should  not  rcj(uiire  the  entire 
battery  of  jc^micalfate  testing 
described  in  the  pressed  rule. 
According  <o  one  commenter.  it  would 
be  more  c^kt-effective  to  replace  the 
requirements  to  test  for  biodegradation. 
hydrolysis,  and  soil  absorption  with  a 
tiered  approach  to  testing.  Such  an 
approach  ^ould  allow  affected 
manufectimHs  to  utilize  screening  tests 
to  determiHe  whether  a  more  definitive 
test  is  indicBted. 

The  obj^tive  of  the  biodegradation 
protocoj  li  to  provide  anaerobic 
de^adatiQil  rate  constants  for  diemicals 
listed  in  tM  testvule.  These  rates  are  to 
be  used  iniCPA's  quantitative  modeling 
procednrei  to  evaluate  potential 
exposure  dtie  to  groundwater 
contambiajdon^  The  key  to  this  protocol 
is  the  devstopment  of  rate  constants 
approprial  e  for  the  evaluation  of 


groundwater  contamination.  Although 
not  of  the  usoal  tiered  design.  ^ 
protocol  does  use  a  tiered  approach.  The 
test  has  been  desi^ied  so  that  when  the 
test  chemical  concentration  has  be^ 
reduced  by  05  percent  the  test  is 
terminated.  Theref(»e  die  test  is  tiered 
on  the  specific  tfane  iatervab  ^r  which 
samples  would  have  to  be  iaknuin  the 
protocol  samides  are  to  baanalyzed  at 
0,  i.  8. 16. 32  and  M  weeks.  If  the 
diendcal  is  completely  degraded  by 
wedtC  the  remaining  four  samples  do 
not  bays  to  be  completed.  This  would 
reduce  the  analytical  portion  of  the 
protocol  by  66.0  percent  and  die 
nMcrobiel^sical  analyses  by  334 
percent.T^  would  effiectivebr  reduce 
the  cost  of  die  protocol  by  more  dian  25 
peiccnt  for  rapidly  degraded  diemicals. 
In  light  of  diese  considaratioos.  EPA 
believes  that  in  many  cases  for 
chemicals  subject  to  this  final  rule,  it 
would  be  advantageous  for . 
manufacturera  and  praoBssois  to., 
perfonn  this  test  for  their  chemicals.  A 
screening  test  was  considered:  however, 
due  to  the  duration  of  the  adaptation 
period,  the  amount  of  time  necessary  to 
complete  a  screening  test  could  be 
extensive.  Performance  of  the  screening 
test  could  result  in  a  significant  delay  in 
providing  results  of  the  Ml  test  if  it 
were  determined  that  one  was  needed. 
Also,  the  cost  savings  of  such  a 
screming  test  would  not  be  significant 
Therefore,  incentivie'  for  conducting  such 
a  test  is  reduced- 

B.  Chemicat-Specific  Comments 

1.  Bis(2-chloroethoxy)  methane. 
Morton  Thiokol  Inc.  (MTI)  (Ret.  19) 
commented  diet  die  studies  specified  for 
bis(2-chloroethoxy)  methane  in  the  ■ 
proposed  rule^le..  subdironic  toxicity, 
hydrolysis,  and  biodegradation  tests,  are 
(mwarranted.  MTI  believes  that  It  is  the 
only  manufacturer  and  processor  of  this 
compound  MTI  stated  diat  bi8(2- 
chloroethoxy)  methane  is  a  site;liniited 
intermediate  confined  in  a  completely 
enclosed  system,  and  it  is  consumed 
entirely  in  the  production  of  polysolfide 
raMierpolymen.  According  to  Mil  all 
wastes  associated  widi  the  production 
of  polysulfide  rubber  are  deep-well 
injected,  and  thiis  MTI  asserted  that 
there  is  virtually  no  human  exposure  to 
bis(2-chlorbedioxy)  methane. 

EPA  does  not  believe  that  the  practice 
of  deep-w^  injection  necessarily 
precludes  human  exposure.  Also,  MTI 
did  acknowledge  in  ite  onnment  that 
past  disposal  practices  (other  than  deep- 
well  injection)  at  the  company's  Moss 
Point  Mississipirf.  plant  have 
contaminated.themundwater  with 
bltfZ-chloroet^jXyTmediane  at  levels  as 
highjBS  5  mg/L  In  addition,  wastes  from 


other  sources  which  contain  bis(2- 
diloroethoxy}  methane  as  an  impurity 
may  cmrently  be  land  disposed,  and 
thus  codd  pose  a  risk  to  hiiman  healdi 
and  the  environment  Finally,  as  Mil 
pointed  out  bis(2-chloroethoxy) 
methane  has  been  measured  in 
groundwater  at  a  supeifund  site  in 
Plumsted  Township,  New  Jersey,  thb* 
providing  additional  evidence  diat  die 
land  di^osal  of  bis(2-chloroethoxy) 
mediane-containing  waste  can  lead  to 
ite  entry  into  the  human-accessible 
ravironment  Therefore,  the  Agency  has 
retained  the  specific  test  requiremente    i 
forbis(2Kddoroedioxy)  mediane. 

2.  BauaJ  chloride.  Monsanto  Ck).  (Ref. 
18)  objected  to  requiring  testing  on 
benzal  chloride  because  it  is  a  chemical ' 
that  rapidly  hydidyzes,  and  thus  the 
biodegradation  testing  would  not 
provide  meaningful  results. 

The  Agency  agrees  that  the  compound 
oydrolyzes  very  quickly  and  thus  | 

biodegradation  testing  is  unnecessary. 
This  chemical  has  not  been  included 
among  die  chemicals  recommended  for 
biodegradation  testing. 
[3. 4k2hlorobenzotrichloride. 
Occidental  Chemical  (Ref.  21)  submitted 
infonnation  to  EPA  on  4- 
chlorobenzotridiloride  to  support  its 
objections  to  the  proposed  health  effects 
testing.  Occidental's  hydrolysis  data 
indicate"  that  the  chemical  has  an 
aqueous  half-life  of  2  mfaiutes  at  25  *C 
Apcording  to  Occidental  oral  exposure 
Is  not  a  rdevant  route  of  exposure  for    ■. 
ihis  chemical  since  it  is  unlikely  that 
waste  leachate,  surface,  or  groundwater 
would  contain  4K:hlorobenzofrichloride, 
because  of  ite  short  half-life.  Ooddentall 
also  believes  that  4-  i 

chlorobenzotrichloride  is  not  amenable  ' 
to  the  oral  gav^ge  toxicity  study  '  i 

because  hydrolysis  would  occur  in  the  ' 
gastrointestinal  tract  and  thus  reduce 
the  effective  exposure  to  4-  » 

chlorobenzotriddoride.  I 

EPA  recognizes  that  the  reported        i 
rapid  hydrolysis  of  4-  ,| 

chlorobenzotrichloride  would  result  in  i 
water  not  being  a  significant  medium  of 
exposure  to  the  chemical  However,  the 
Agency  disagrees  widi  Ocddental's 
assertion  that  oral  exposure  is  not  a 
relevant  route  for  4- 

chlorobenzotrichh»ide.  The  ingestion  of 
4-chlorobmzotrichloride-oontaminated; 
soil  (particular^  by  children)  is  a 
potentiarroute  of  oral  exposure.  The 
'Agency  requires  oral  toxicity  data  to 
assess  the  associated  health  hazard. 
I  As  for  Occidental's  concern  regarding 
the  technical  feasibility  of  die  gavage 
Study,  the  finding  that  4- 
chlorobenzotrichloride  is  rapidly 
hydrolyzed  in  water  does  not  preclude 
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thi  iiifi  rf  ■nnlTini  nmiili— .  ■iirh  ■■  rnni 
oil,  as  Um  gavate  vaUd*. 

rv^«^tn|  alga  objacted  to  rhtT^? 
fata  teatipg  tor  Aia  rhwairal  haoaaM  It 
wiillqFdn^na  belan  aoil  additioo/ 
equflibiation.  and  tliat  biodaflradttinn  is 
not  expected  to  be  aa  importaiit  Date 
process.  Aqueouahydiohraisiastiag  for  ' 
this  chenical  condiictedoy  d»s 
comaieoter  has  been  siifairitled  to  EPA. 

The  Afeacy  agrees  dtat.  owiiig  to  this 
chemkaTs  rdatively  ra^  hydrolysis,  it 
is  an  iii^>|m>priate  canJBdate  for 
biodegradatioa' testing  and  has  tentoved 
this  chemical  from  the  list  (rf  chemicals 
Eubject  to  hydrolysis.  biod^gnsdatioQ. 
and  soil  sorption  testing. 

4.  EKtmtylphthahte.  (CMA  (Ref.  5  and 
3€)  objected  to  TSCA  sectioi  4 
biodegradation  testing  for  this  cfaemica], 
saying  that  there  was  no  evidence  of 
direct  exposure  to  this  diemical  as  a 
result  of  waste  disposal  activities,  and 
that  there  was  no  evidence  to  coochide 
that  exposure  to  this  chemical  at  waste 
sites  presents  a  serious  rinc  of  adverse 
healA  or  environmental  effects.  The 
Pnlhulale  Esters  Iroginn  Panel  of  CMA 
"does  not  'dispute  tfurt  DBPmay  be 
found  at  detectable  levels  at  some  waste 
disposal  sites.  However.  vrtftoMt 
evidmce  of  concentontion  levels  or  of. 
migration  away  from  the  sites  at 
detectable  levds,  yiere  can  be  no  basb 
for  fmdiHg^t  waste  Asposal  activities 
involving  DBP  SMy  present  aa 
unreasonable  risk  of  i^wy." 

The  Acsncy  disagrees  with  these 
comoHirts.  As  cxplaiMd  in  IMt  ILA.2.b. 
of  this  piaasriila.  BPA  bcUevea  tiat 
TSCA  sacUai  4(aKl|(^  does  net 
require  a  dfawiag  «r  proof  of  substantial 
humao  exposare,  and  has  consistently 
interpreted  this  finding  to  require  only 
potential  far  cxposave.  EPA  beHeves 
that  the  data  contained  in  the  recdrd  for 
dibutyl  phlbalata  dociawnls  potential 
for  exposBfe  to  tUs  chemioaL 

CMA  (Ref.  38)  also  commented  that 
"EPA  had  not  identified  any  adverse 
health  or  enviroonental  effects  that  are 
reasonably  likely  to  occur  as  a  result  of 
environmental  exposure  to  UBP" 

AldHMgh  a  specific  health  or 
environmeatal  efiect  of  ooDoem  has  not 
been  identified  for  this,chesHcal.  the 
listing  of  this  chesaical  aa  a  baaavdous 
constituent  in  Appen(&t  VUI  of  RCRA. 
the  toaucity  data  supporting  ttwt  listkig. 
and  the  toxicifyiista  supporting  this  nde 
summarized  in  a  Health  and         s 
Environmental  Effects  Profife  {flEEPi,  all 
indicate  a  concern  for  the  gentfal 
toxicity  of  this  chemical.  This  coocenT 
creates  uncertainties  with  r^ard  to  the 
degree  of  risk  associated  wiAt  the  t 
disposal  of  wastes  that  contaia  dibutyl 
phthalate  as  a  constituent  EPA  requests 
data  on  the  biodegradation  of  this 


chemical  t»  uaete  I 

explainadin  Uoila  BiU.  afNl  BjC2.  of 

thto  pteun^lle;. 

CMA  (Rel.  le^sMtti  tiiat  "the 
devekiyiMnI  of  aBMniliic 
biodegradatian  data  wffi  not  assist  SPA 
faf  iaqimwtat  Ms  aNtty  to  I 
•        •  •  ito] 


ata 


orte 


to  the 


dimethyl  phthdato  (Dtffl.  CMA 
contianea.  *^40no*ar*  btodepadatioB 
data  ia  iaot  are  already  avattriiie  far 
both  DMP  and  DBP.  awl  the  Ageaqr  haa 
not  ex|dalBed  why  addittoaat°(|ata  are 
needed  or  ho«r  such  data  might  be 
used." 

EPA  disagrees  witt  these  comments. 
As  is  exptoined  in  Unite  B.A.3.  and 
ILC.2.  of  ddapreaaMe.  and  was  seated 
in  the  proposed  test  rufe  for  these 
chemicals,  the  objecMveof  the 
anaerobic  btode^adalion  pnrtoctrf 
finalized  in  this  nrie  ia  to  provide 
anaerobic  biodegradatioa'  rate  constants 
for  chemicals.  These  rates  will  be  Bsed 
in  EPA's  subsofaoe  fate  and  transport 
modri  to  evaluate  the  potential  risk  to 
haaian  hualth  and  the  environment  from 
migration  of  these  chemicals  in 
subsurface  conditions  prevalent  in  the 
United  States.  Unite  H.A.3.  and  n.C.2. 
explain  why  existhig  data  developed 
under  alteinative  protocols  are  not 
adequate  for  H*A'8  determination  of 
whetfier  die  disposal  of  these  dwmicals 
by  vaiions  means  or  varions 
concentrations  presents  an 
unreasonable  risk.  Biodegradatioa  .      ^ 
testing  for  DBP  is  recommended,  but  not 
required. 

5.  Dichbrobeazenes.  Monsanto  Go. 
(Ref.  18)  ot^ected  to  TSCA  section  4 
testing  for  these  chemcials  because  EPA 
had  not  demonstrated  the  necessary 
findings  to  develop  a  test  rule  under 
TSCA  section4(a). 

The  Agency  disagrees.  In  addition  to 
available  toxicity  data,  the  Agency  has 
data  on  the  occurrence  of  the  chemicals 
in  regulated  and  unregulated  waste 
streaois  and  in  contaminated,  sQiL 
groundwater,  and  surfsce  vn\fi(VDd  has 
provided  that  data  for  public maumant. 
53  PR  811.  Thus,  the  Agem^  finds  that 
disposal  of  the  dicUorobe^eaas  may 
present  an  unraasonabfe  risk  of  ii^Hiy  to 
human  health  and/or  th?  envinaaaeat 
Testing  Is  required  «ad  recoauaeaded 
for  1.2-dichlorobenzeBa;  for  1,3-  and  1.4- 
dicUorobenzene.  no  testing  is  required, 
but  the  optional  anaerobic 
biodegradatioB  test  is  reoonaoended.  A 
detailed  discussion  of  the  findings  is 
presented  in  Units  ILA.2,3..  Mod  &  of  this 
preamble. 

e.  1,1-Dichlometltone.  Vukan 
CheBiicals  (Ref.  33)  obtected  to  testing 


for  this  dkniKfL  sajteg  that  it  is 
produced  as  a  1 

that  a  chemical  la  I 

"noidauiatiil  itmiiairtiB»  "  daaa  not 

predude  release  of  the  chemkd  to  die 

envirnamiat  aa  a  coayoaenl  of  a  waste 

stream  or  aa  aa  iaqnutty  in  a  fiaiahnl 

pradad  (see  UaM  1LA.&C  of  this 

preamble). 

The  AfBacy  betevoa  that  1 J- 
diddofaethmm  wiUtefve  a  fayikolysis 
half^iie  of  graaterlhan  to  yean  to  the 
envirnaawnt.  Tlia  Ageacy  aeeds  data  on 
'  the  hydrolysis  aad  anaerobic 
biodagradatiott  of  this  chemical  to  use  to 
modeBa^  as  explaiaed  to  Unite  iLA.3. 
and  B.C2.  of  thia  preasdile. 

7.  Sj^DicUoroppopanoL  Eaatman 
Kodak  Ca  (Ref- •)  Qbjected  to  testiag  for 
this  cheadoal,  saying  that  it  ia  produced 
in  very  samU  quantities  {jKwn^  of  20 
kg/yr  since  1980)  sad  that  a  significant 
adverse  eoanemto  impact  wowd  result  if 
a  test  rule  was  iaipoeed. 

The  Agency  disagrees4  AHliqogb 
Eastaian  Ko(M(  Ca  producea  enqr  a 
small  aasouat  of  2.3-dichtoropropanol 
aimud^  dds  oaapoimd  and  1,3- 
dicMoro-aiprapaael.  coBectiviriy  known 
as  dicfatorohydrtaa,  are  produoed  as 
intermaAates  daring  the  oonversiop  of 
allyl  chlaride  to  cpicUamhyihte  (Set 
34^  Dow  Chemical  at  Freepmt  TX  and 
SheU  Gheasical  at  Daer  Psrk.  TX  are  the 
sole  prodwcers  of  apidiluruhyihto  using 
this  process.  Domestic  prodactioa  of 
epicUorohydrto  usiag  dUs  process  was 
estiawted  at  440niiUian  pouaids  to  1884 
(Ref.  35).  AdditioBsl  mailtet  iafbnsatiaB 
obtained  sabseqaent  to  pabttcatioa  of    . 
the  proposed  nJa  mal  iacetporatad  tato 
the  revised  eooaosmc  aaalysis  (avcUaUe 
for  comment  Janaary  14. 198^  iadicata 
that  the  poteatial  for  adverse  ecoaotoic 
impact  is  tow  for  23-dichhiropropanoL 

The  Agency  has  data  indicatiqB  the 
presmce  of  thi^  chemical  to  regi&ted 
and  unregutotsd  waste  streams,  aad 
requeste  data  on  the  biodeyadation  of 
this  dwaaical  to  use  to  modehtoj,  as 
exptoiaed  to  Unite  ILA.3.  and  11X12.  of 
thispceaaable. 

&  Dimethyl  phdHMkae.  CMA  (Ref.  5 
and  38)  obiectsd  to  TSCA  sectioa4 
biodsffadatien  testiag  for  tote  chemical, 
saying  that  there  vras  no  evidence  of 
direct  exposure  to  this  thtmiral  as  a 
result  of  waste  disposal  activities,  and" 
that  there  waa  no  evidence  to  iooncftde 
that  exposure  to  thte  chemical  at  waste 
sites  preseate  a  serious  risk  of  adverse 
hedth  or  enviroaaMntal  effects. 

The  Agency  diaayeea  widi  these, 
comments.' As  discussed  to  Unit  HA.y.b. 
of  this  preamble,  the  data  indicatii^  the 
presence  of  this  chemical  to  regulated 
and  unregulated  waste  streams,  m.^ 
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groundiwatarj 
contaqrtnated. 


suriface  water 

waste 

d 

OOwr 
this  cbeauoal 
tfaecommaBts 
phliiaUta«ad 
nSAofdria. 
Bequas>i4ata 
ihis^^aoikal 
explaiaad 
this 

■9.£ndbn. 
(Rer.32)«aid 


t^mlma>ad^^y  rwlaaaaa 
|CBBaAaitaa.aBd 
Bbor 
[  boas  b»>ardoiis 

afiali 
iButdaiyCMAfBr 

Lj^aMthasHBiaas 
^boiittMifBrdiihitid 

iSKUBeaaediaXkiit' 

atiaa«f 
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)iLA^.aBdH£^«f 


liodCJKaikalGArp. 

1 4ha  otMBHcal  is  «o 
iQMarmnnirfnirtiradjnd  didjwtkaw , 
_        , ,       J  «4mb  paeviwia^ 
manufactiaed.  A*  *  naiiit  «tf  jia  vses 
whtdidid  aot  Mi«nd«^  ISCA.  Oia 
commenler  baUfMed  «bat  it  4»«ld  Alt 
hava  bean  4ubj|^  to  a  TSCA  aactioB  4 
nilrrnnikiiM 

Tlda  Jaawe  hn»  bwan  addreaaed  ia  Uirtt 
ILA.6.d.  of  fliisibreainbte.  Confidratial 
data«xiat  iMfaiiaamtfM»tsa6tieB<i 
rulfiBMlrJng  Im  ok  ueauEail  by  ahowdqg 
that  &ese  dMBUcaila-aBexliapMed  ot 
and  dxatpetaa^  far  expaaoMCKialB. 

Anh^drida  Coiiiocitium  jRal.  16)  «od 
DowCfaainiBal{Cla  (BaL  fl)  mted  that 
therijs  eiihsta0nal  dorwnantatioB 
indicaitiqg  duUuis  "^■"iral  bydta]yzes 
very  rapidly.  T  itoae  4ionauptara'lielt  tiaat 

inmrnaqpriata  ( ^adidala  far  aail  aoiption 
and  bindeydijioa  teatii^ 
Tha  Asency  ^tteaa  and  baa  Eemaved 

to  be  taated  fotiltydre^aia, 
biodegradatiaaji  Wid  acljil  aoipticn 
testing. 

11.  Jiisi(wiaB4(t%fo.  Loan.  taic.  {Ref.  isj 
commantad  tfuitjaaaUmoaitEtla.  a 
cbeaaioal  iatar^ipdiata  impaited  by  the 
laH  aasoaata  (sei^Seolba 
exchiaiwe^  ts  the 
luatay&rasaia 
r«l|]aoducU,  a^toHld 
luaaitiasMtlaAd 
tsI^Bza, 


conuBeatarin 

fai  1966)  and 

pharm&ce 

ma 

not  be 

dis 


maioBOBititle  tfjoaaauaad  during  the 


production  of 

products,  and. 

treated  to 

thapnidiicU. 

thatlooialas 

pha 

proceaaar^ 


jthanaaoawtioal 
«f«tatasaaify,ia 
aaoaiaaaiMiB 
comaMBter  aiao  said 
r)  and  the 

xadaiaiaflyiiff- 


specfficaMrui  in|alanoattiila  beGanaeitia 
veiy  ffYpaBslwelftBally.  l.nnia  staged 
thatUiMmldMu^dcawawloMoilrila  . 
fromlha  markanriMwiM  Ihanda  became 
final  becauaa  jj|^«tiDot  justify  die 
expense  of  the  fafaked  teats.  eapadaUy 
in  view  4tf  the  ooovai^'a  poaitioH  4bat 


mtilfrnnuHriUi  shaiild  bs  hfaMrdfram 
land  di^poaal. 

Tlie  Agency  maintainaibat 
malonauitrileahmld  uadeqga  the 

said  dnt  its  aularialaaCBtydaUibaet 
for  this  chearisal  atatea  that 

,  beoaaae  ol  ita  toxicity; 
I  bediqwaad  of  ly  incinanatiwi, 
However,  due  saBontawdation  doaa  not 
neaeaaan^  enaura  £hal  <he  users  or 
processors^  the  dtamical  ace  actually 
incineratlBg  ttttir  pff-i^McfficatioB 
materiaL  Infact  mahmonitiile^a 
prasence  In  amegulated  waslea,  as 
docmaeritedby  tte  Agency  in  Its 
fanwDy,  7S88  nofice,  iniblidied  in  taa 
Padai«l  Ita^aiac  of  January  14.  IBBB  t53 
FR  m).  sMggests  thai  it  o^y  «urxentily 
be  land  fisposed.  and  4iua.  «oidd 
potentifliQy^enter  the  environment 

Widuntt  data  on  the  Uodisgradatian 
and  soB  aorpfian  poftenClal  of 
malommitrile,  the  Agency  cannat  assess 
its  persistence.  Furdiennore.  witbout 
addifional  data  tn  the  toidc  potenfial  of 
this-cfaBiBcal,  UfA  cannot  sdeQuately ' 
chaarteihe  its  eliecta  im  bealfli. 

tZ.  MsSiyl  chkfi  1  ifc.  Hk  Meffliyl 
CUoride  1»S«rliy  ftoaeciatioit  ^ef.  17 
and  42)  and  Vulcan  Chepdcals  PRef  .  49) 
objected  to  leitiflg  for  4da  diraica}, 
sayim  Ant  BM  baa  Mft  faalflnd  its 
se(nan4  ■My  ftMeaft wt  aniesaoiiable 
risk"  fiadtog,  andhadiBotfpivBB  Ml 
ceaaidumicin  te  en  earfier  propaaed  teat 
rule  (MM^fartUachearicad^mt  waa 
wiiidaaapn. 

The  AguMiij  diaagwoB  wtfli  Aeae 
commedlB.  AMwo^  «  paeyton  (1980) 
seoiao  •  pnopoaad  nde  was  411  ' 
for  this  tJbaadcal.  the  Agawy ) 
data  indicating  the  presence  ti  1 
chetni&a^  in  regulated  and  unregulated 
waste'dbeams,  in  groundwater 
contaaabuAed  by  raleaae  faNB  RCRA 
and  COICLA  sites,  and  bi         > 
contantealian  reauiliBg  IroaD  baandous 
warte  adBMiinugaMiaB*  inddertta. 

biadditian.aa  aKiMaedbi  Unit 
ILA3.b.  af  tUa  prauoble,  ERAbdUe««a 
that  T9CA  aactiaB  «(a}(lKA|daaa  aeit 
reqidte«afaoairiiig«r|niBofofaobataBtM 
humanaKpoaaN,  md  bw  mwitatTinUy 
interprntad  dda  Jiribig  *a  se^irfra  only 
potenM  far  expaaara.  SA  bebews 
thai  4be  data  «aptafaied  bi  the  iMoid  for 
methyl  chloiida  dacaaieata  pBtantiial  for 
expoaaaa  to  dda  diaudral 

Vulcaa  Gbaaidcab  #tef.  13)  aotad  that 
this  cbaadoal  is  pradacad  aa  « 
— nirnilatird  intsnaadiata  and  i> 
nonaaUy  a  gaa  uodar  «aAiflDt 
conditiaBa.  AMia«ibaetb|4«Uarida 
has  a  vegriow  baibBg  point,  the  Henry'a 
Law  constaHt  iiir  ibedNnioa}  is  JM 
atm^a  VflNle  (Rat  4^.  Heaqr'aLaw 
coaMaot  is -a  ratio  «f  die  cbaiical's 
vapor  pressure  to  ita  aohddbty  in  water, 


and 

or  noitba  obadoaliHtl  be 

gronndwaton  Oaa  to 


chloiidB.and«balaot4bditbMbat> 
found  in  waatestaaaiBa,  the  Aganqy 
reqaaata  dato  aa  IUb  dKmiod  to  «H  in 
modeling.  aaaqdatoadtaChdto&A4. 
and  ItCX  rftbU  pre— bla>. 

IXgi  dmwMMiWiiia  Mans  Willi  Co.  qtat 
16)  ^ppoaadlha  toaBngaffida  dundnal 
becauMit  toa  annll  wIbbm  chandeal 
intBdBadtoto,aaddni«iBa«ry  Mda 
economic  luaUfitaUen  to  aappwt  the 
teat  fiig<a  it  baa  been  pfapaaad. 

Tiif  IIbbbcji  diaagiees.  Ibe  Agency     . 
has  liaia  bnlliiirtiiig  the  pieaenoe  ef  Itfls 
iJieadosi  4  aagriatod  and  aniegwlatod 
waste  dbttaasa,  in  grewadwatef       l 

Q^ntSHBHVlOQ  rCiCflBC  flrOHl  x^uRA  WHO 

CERCiA  aites,  and  in  tsMrtaadnatian 
resulting  from  hazardous  waste 
■usflaaiMigenRnft  bicideirts.  Ibaa,  deainte 
the  f pet  diat  p-wtroaoffiBe  nay  be  a 
smai^  veflume  inteiuiediatB,  it  appears 
niat  fis  ftianwactuie  and  dispusal  Tsann 
in  tht  prtenflal  ior  haman  ■exposure.  The 
Agai^cy  ioi|uBsts  biod^gi adatiun  data  on 
this  dnuiiual  to  iiae  in  modeHiig,  as    ' 
ejcplained  in  Uiits  fLAJi.mai  0X12.  of 
thispreBmUe.  .  ,         t* 

iMp^Hn^enol  Monsanto  Co.  tK«f- 
18)  qonanented  that  EPA  should  exenqit 
p-ni^x>iihenol  from  the  required 
sobcjmndc  toodd^  test  Given  the  very 
sma^  ainooBt  of  p-nltropihend 
man^ifsctored  lor  TSCA-iegdated . 
pmpOaea.  Monsanto  said  it  would  cease 
the  ^SCA-ic/Uted  prodnCfion  of  this 
cbei^cal  If  the  rule  is  finsilized  as 
proppsed.  The  commenter  said  that  (he    . 
majoifty  of  its  p-nitropheBol  is 
manufactured  as  an  intermediate  in  die 
prodjuCfioB  of  an  IVA-ragulated  product 
MonjBanlo  uiged  the  Agency  to  use 
e^dstiqg  kaalth  effects  data  to  make 
dedilonajagarding  relisting,  and  , 
dinected  EPA  to  die  health  eSects 
summav  of  its  prnitrojdiendl  material  ; 
safety  data  sheet 

EFAxaviawad  tbe-abova-maBtioaed 
summary  and  rfflnrludfld  that  the 
info^BiHon  diacuasad  is  inadequate  for 
quaI^IIativa  use.  Moasanto's 
infoimatioB  consists  fif:  (1)  Vary  liaiited. 
qualitafiva  atotaasanls  regaiding  the 
adajy-aaeSaots  a^flcciyational 
exitoaaaa  to  jba  chtaiical;  (JSj  the  results 
of  tiyo  acato  Todaat  atudiaa  (iabaiatieii 
and  gavage):  and  (3)  aavaael  Mgativa 
mutagemdty  Br  genatairic  eotivtty  tests. 
The  AgaBcy  caqiriraa,  at  Aba  vary 
minbnuBi,  ai  arpU  daatgaad  and 
Gonducted^ubduonic  atody  tor  iiaa  in 
dsfidBgawAD.  Sncb  «  ataidy  daes  not 
curraa^«dKtor|>  aitTBphaBBl 
Theraioea.  Efk  ia  raaoi  ring  that  ana  be 


'-  r 
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With  regard  to  the  amount  of  p- 
nitrophenol  manufactured  forTSCA- 
regulated  purposes,  the  Agency 
disagrees  with  Monsanto's  comment. 
EPA's  finding  is  based  on  die  section 
4(a)(1)(A)  "may  present  an  ^ 

unreasonable  ri^"  finding,  and  not  the 
section  4(a)(1)(B)  "substantial 
production  and  release"  finding; 
therefore,  the  TSCA  production  need  not 
be  substantiaL  Also,  the  Agency  has 
data  indicatliig  the  presence  of  this 
chemical  in  regulat^  and  unregulated 

waste  streams,  in  groundwater 

contamination  from  RCRA  and  CER<HA 
sites,  and  in  contamination  resulting 
from  hazardous  waste  muiagement 
incidents.  The  Agency  needs  data  on 
this  chemical  in  order  to  accurately 
model  environmental  conditions  that  are 
protective  of  human  health  and  the 
environment 

15.  Phosgene.  CMA  (Ref.  6),  Dow  (Ref. 
8),  Olin  (Ref.  22),  and  Vulcan  (Ref.  33), 
objected  to  including  phosgene  in  the 
'  list  of  chemicals  subject  to  health  effects 
and  chemical  fate  testing.  Olin  and 
CMA  commented  that  phosgene  is  a  gas 
which  is  manufactured  and  used  in 
closed-system  produttion  units.  Vulcan 
also  stated  that  phosgene  is  a  trace 
byproduct  formed  during  the  production 
of  chlorinated  hydrocarbons,  and  i» 
normally  contained  within  the  process 
unit  The.commenters  pointed  out  diat  a 
•olid  phosgene  waste  is  not  produced. 
CMA  aiguMl  that  the  entire  concept  of  a 
subchronic  toxicity  study  for  phosgene 
is  inappropriate:  IlKMgene  wpuld  react 
with  water  in  the  lung  tissue  to  form 
carbon  dioxide  and  hydrochloric  acid  if 
a  toxicity  study  were  conducted  via 
inhalation.  If  phosgene  were 
administered  via  oral  gavage  using 
water  as  the  vriiicle.  £e  chemicals 
studied  would  be  mostly  carbon  dioxide 
and  hydrochloric  acid,  not  phosgene. 

The  Agency  concurs  that  phosgene  is 
an  inappropriate  candidate  for  an  oral 
subchronic  toxicity  study.  At  ambient    - 
temperature,  phosgene  is  normally  a  gas, 
and  thus  it  is  not  in  a  physical  stat6 
suited  for  the  oral  gavage  test  protocol. 
Even  if  conditions  existed  whereby 
phosgene  could  be  introduced  into  a 
gavage  vehicle,  the  hi^  reactivity  df 
this  diemical  would  make  H  neariy ' 
impossible  to  maintain  the  Integrity  of 
the  do^ng  sotutidn.  Therefore,  EPA  is 
eliminating  phosgene  from  the  toxicity, 
testing  reqoirements. 

The  commenters  noted  that  this  ' 
chemical  is  highly  reactive  and  diat  the 
proposed  chemicfd  fate  testing  is 
scientifically  inappropriate. 

The  Agency  agrees  that  this  chemitol 
is  an  inapinopriate  candic^e  for  the 
prqposed  environmental  fate  testing 
based  on  its  reactivity  and  has  removed 


it  frtMB  the  Hst  of  compounds  to  be 
tested  for  hydrolysis,  biodegradation. 
and  soil  sorption. 

16.  PhthaHc  anhydride.  CMA  (Ref.  4) 
objected  to  TSCA  section  4  testing  for 
this  chemical  because  it  believed  that 
EPA  had  not  demonstrated  that  there  is 
evidence  of  measurable  exposure  as  a 
result  of  waste  disposal  activities,  and 
EPA  had  not  linked  health  or 
environmental  effects  to  this  chemical 
from  environmental  exposure. 

llie  Agency  disagrees.  The  Agency 
has  data  indicating  the  presence  of  diis 
chemical  in  regulated  and  unregulated 
waste  streams  and  in  contamiiiated  soil, 
groundwater,  or  surface  wator  resulting  ■ 
from  hazardoua  waste  mismanagement 
incidents.  The  Agency  needs  data  on 
this  chemical  to  accurately  model 
environmentaf  conditions  so  that 
regulations  can  be  developed  that  are 
protective  of  human  health  and  the 
environment. 

17. 2-Picoline.  Lonza  ln&  (Rei  15) 
objected  to  testingof  this  chemical 
because  it  is  potentially  used  up  in  the   . 
production  of  agricultural  chemicals  and 
pharmaceuticals  and  would  be  luilikely 
to  be  discarded. 

The  Agency  disagrees.  There  is 
currendy  no  regulation  which  places  a 
prohibition  on  disposal  of  this  chemical 
on  land,  and  the  Agency  has  data 
indicating  the  presence  of  this  diemical 
in  regulated  and  unregulated  waste 
streams.  The  Agency  requests  data  on 
this  chemical  to  accurately  model 
environmental  conditions  so  that 
regulations  can  be  developed  that  are 
protec'tive^f  human  health  and  the 
environment 

C.  Biodegradation  Protocol 

Comments  on  the  EPA-developed 
anaerobic  biodegradation  testing 
protocol  were  received  from  IS  sources 
including  trade  associations,  chemical 
producers,  universities,  and  State  and 
Federal  government  organizations.  Due 
to  the  number  of  commentets,  and  the 
similarity  of  many  df  their  comEoents. . 
individual  cammentahl  wil)  not  be 
identified  by  name  for  each  iasMe. 

1.  PnOoool  not  peep-reviewed  or 
validated.  Several  commenters  stated 
that  the  piwxwed  protocol  is 
unacceptable  because  it  was  neidier 
peer-reviewed  nor  validated.  One 
commenter  stated  that  the  anaerobic 
biodegradation  protocd  has  not  been 
subjected  to  the  rigorous  internal  and 
external  peer  review  that  is  usually 
required  of  TSCA  test  guidelines^ '  -  <  - 
Another  commenter  stated  that     •  ■' 
manufacturers  would  be  unwilling  to 
undertake  validation  of  this  protocol  at 
this  stage  of  development 


In  response,  EPA  notes  that  this 
protocol  for  obtaining  microbiological 
transformation  rate  data  for  chemicals 
in  die  subsurface  environment 
represents  input  frtnn  government, 
industry,  and  academic  scientists  who 
attendwl  a  woricshop  on  methods  to 
evaluate  oiicrobiological  process  rates, 
held  in  1986.  The  protocol  was 
developed  based  on  ideas  presented  by  - 
attendees  of  this  woriishop.  Also,  the 
purpose  of  proposing  the  test  protocol  in 
the  Fade^  fUtfft^at  was  to  soKdt  a  peer 
review.  TMs  process  has  given  the 
pubDc  die  opixirtunity  to  review  the 
documents  diet  support  this  protocol;  in 
addition,  prooedares  used  in  the     - 
protocf^  are  in  current  practice  as  fiavto 
of  other  pe«^reviewed  protocols,  and 
have  appeared  in  journals  and  are 
referenced  in  the  text  of  this  ndemaking. 

2.  Ifse  of  established  protocols. 
Several  commentera  suggested  that  the 
proposed  biodegradation  protocol  be 
abandraied  in  favor  of  other  established 
protocols. 

The  Agency  disagrees.  The  objective 
of  the  proposed  protocol  is  to  provide 
anaerobic  biodegradation  rate  constanto 
for  chemicals  in  wastes.  These  rates  will 
be  used  in  EPA's  subsurface  fate  and 
transport  model  to  evaluate  the 
potential  risk  to  human  health  and  the 
envinniment  from  migration  of  these 
chemicalB  in  subsurface  conditions 
prevalent  fn  die  United  States.  The  ~ 
alternative  protocols  [40  CFR  798.3150; 
FD^  Pesticide  Guideline  Subdivision 
N,  October  1982,  Guideline  1672-2; 
OECD  Guideline  304a,  anaerobic)  that 
-have. been  suggested  do  not  meet  these 
conditions.  Bach  of  the  alternative 
protocolreidier  (1)  Does  not  use 
subsurface  materials  representing 
subsurface  in-situ  conditions  as  their 
microbial  source;  (2)  was  not  devdoped 
to  produce  rate  data  but  was  qualitative 
in  nature  (except  for  OECD  Guideline 
304a);  (3)  does  not  provide 
biod^radation  rate  constanto 
representative  of  varying  subsurface 
envimmentel  oonditioRS  in  the  United 
States;  and/or  (4)  adds  nutrients  to 
enhance  activity,  wddcb  may  lead  to  a 
sigoifioflint  overesdBiati<mof 
biodep^ation  potendaL 

3.  Cost  of  amducting  t^tis 
"prohibitsve",  and  was  underestimated. 
According  to  several  commenters,  the 
cost  of  implementing  the  proposed 
anaerobic  biodeyadation  guidelines  is 
prohibitive.  They  also  believe  that  the 
econtMuic  impact  analysis  performed  for 
die  teste  substantially  underestimates 
the  real  costs  to  conduct  the  studies.  In 
addition,  according  to  several 
commenters^  costs  of  biomass 
measurements,  test  concentration 
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of  nutrients  would  lead  to  enhanced 
degradation  rates  diat  would  flot  be    - 
representative  of  actual  subsurface 
conditions. 

9.  Discrepancy  in  number  of  samples 
collected.  Several  commenters  noted  a 
discrepancy  in  the  number  of  samples  to 
be  collected  for  the  required  analysis. 

The  Agency  agrees  with  this 
comment.  The  discrepancy  in  the 
number  of  samples  has  been  corrected 
to  indicate  that  two  samples  will  be 
collected  from  each  site.  Data  will  be 
reported  for  each  of  the  two  seiiq>les 
from  the  six  different  sites  (a  total  of  12 
subsurface  samples). 

10.  More  quality  assurance.  Several 
commenters  noted  that  there  needs  to  be 
more  quality  assurance  on  analytical 
procedures,  i.e.,  methods  of  analysis  for 
each  chemical  should  be  specifieid. 

The  Agency  agrees  that  quality 
assurance  must  be  part  of  any  testing 
program.  A  biodegradation  laboratory 
work  conducted  should  follow  EPA's 
TSCA  Good  Laboratory  Practice 
standards  (40  CFR  Part  792).  The 
appropriate  analytical  methods  for 
measuring  the  degradation  of  a  given 
chemical  will  depend  on  the 
concentration  of  the  test  chemical  and 
the  subsurface  material  being  used. 
Thus,  it  would  be  difficult  if  not  , 
impossible  for  the  Agency  to  identify  a 
method  or  series  of  methods  for  each 
chemical.  To  ensure  that  the  selected 
techniques  are  appropriate,  the  reporting 
df  certain  quality  assurance  data,  such 
as  reproducibility,  precision,  and     ,  ■    I 
recovery  have  been  added  to  the '  "  ]  ; 
protocol. 

11.  Number  (^samples  required.  One 
commenter  said  that  too  many  samples 
are  required  for  this  protocol,  while 
others  indicated  that  there  was 
confusion  as  to  how  many  microcosms 
were  needed. 

The  Agency  agrees  that  the  protocol 
as  written  in  the  proposed  rule  was 
confusing  as  to  number  of  microcosms 
required.  The  following  flow  chart 
(Table  3)  clearly  illustrates  the  number 
of  microcosms  necessary  to  test  a 
chemical. 

Tables. — Required  Number  of . 
Microcosm  Assays  for  Each  Chemical 

Six  Sites 

'  (x  Two  samples  per  site) 
12  Samples 

(x  Two  fo^vulfate  and  methanogenic 
conditimis) 
24  Microcosms 
.   (x  Two  for  control  and  active 

microcosms)  - 

48  Microcosms  ,j 

(x  Three  for  three  concentrations) 
144  Microcosms 

(x  Six  for  six  times  periods) 


864  =Total  Number  of  Active  and  ' 
Control  Microcosms 

12.  Determiaation  of  minimum 
concentratioiu  Severed  commenters 
questi(Hied  the  Agem^'s  selection  of 
22.5  as  the  multiplier  for  the  health- 
based  level  leafing  to  the  minimum 
concentration.  Others  stated  that  it  is 
inappropriate  to  choose  a  lower  level 
assay  (Hi  the  basis  of  a  health-based 
level,  and  that  the  selection  (A  a  low 
level  assay  22.5  tiitaes  th  health-based 
level  was  not  justified. 

The  minimum  concentration  is  the 
permissible  leachate  conc«itration  that 
can  be  released  from  a  waste  disposal 
site  as  determined  by  the  EPA  modeling 
approach.  Concentrations  below  tj^s  ' 
fif^ire  would  constitute  a  permissiBle 
release  and  therefore  microbiological 
data  would  not  be  needed.  The  figure'of 
22.5  was  the  estimated  multipUer  to 
determine  the  permissible  concentration 
of  a  qpntaminant  that  can  leach  frtim  a 
disposal  site.  The  number  22.5  has  been 
revised  and  the  updated  multiplier  will 
be30. 

13.  Measure  of  anaerobicity.  Several 
commenters  noted  that  the  test  does  not 
require  a  measure  of  anaerobicity  and  is 
not  designed  to  ensure  that  anaerobicity 
will  be  maintained  in  samples. 

The  Agency  agrees  with  these 
commenters'  and  has  added  a  measure 
of  anaerobicity  to  the  protocol. ' 

tA.  Development  of  aerobic  and 
microaerophyllic  test  systems.  Two 
commentos  encouraged  EPA  to  develop 
aerobic  and  microaerophyllic  test 
systems  in  addition  to  developing  an 
anaerobic  biodegradation  protocol, 
saying  that  these  mechanisms  are 
important  subsurface  attenuation 
processes  and  their  inclusion  would 
improve  anaerobic  biodegradation 
modeling  results. 

The  Agency  agrees  that  aerobic  and 
microaerophyllic  processes  are 
important.  However,  as  explained  in 
UiUt  D.C4.  of  this  preamble,  aerobic 
degradation  rates  obtained  in  the 
laboratory  are  often  overestimations  of 
actual  subsurface  aerobic  rates.  The 
Agency  maintains  that  modeling 
subsurface  environmental  conditions 
usijig  anaerobic  degradation  ratep  is 
more  appn^ate  and^that  use  oFthe 
modeling  results  based  on  the  anaerobic 
degradation  rates  for  the  development  of 
regulations  will  be  more  protective  of 
human  health  and  the  environment 

15.  InelusioB  of  a  denitrifying 
condition.  Oat  commenter  suggested 
that  the  hile  wcMild  be  improved  if  a 
denitrifying  condition  was  included  in 
the  testing. 

The  Agency  Jus  not  found  denitrifying 
conditions  to  be  representiltive  of  the 
majority  of  disposal  sites  in  the  United 


States.  In  addition,  denitrifying 
conditions  can  lead  to  more  rapid  rates 
of  biode^vdatien  for  many  chemicals. 
Overestimation  of  biodegradation  rates 
is  inconsistent  with  the  Agency's 
objeotive  of  protecting  human  health   ' 
and  the  environment. 

16.  Identification  of  units  for  reporting 
results.  One  commenter  asked  that  the 
units  for  repotting  degradation  rate,  and 
characteristics  of  subsurface  and 
groundwater  should  be  stated  cleariy. 

The  Agency  agrees,  and  the  protocol 
has  been  modified  to  identify  die  uniti 
for  reporting  data  in  the  [Hotocbl;  e.g., 
residual  test  chemical  (mg/gm  diy  wt 
sediment),  redox  potential  (0i,  standard 
hydrogen  electrode  [SHED,  dissolved 
oxygen  (mg/L),  etc. 

17.  Volatile  chemicals.  One 
commenter  said  that  botUes  should  be 
filled  to  the  top  for  volatile  chemicals. 

The  Agency  agrees  with  this 
comment.  The  protocol  has  been 
amended  to  indicate  that  for^U  volatile 
and  non-volatile  chemicals,  the  assay 
bottles  should  be  filled  to  the  top,  while 
maintaining  the  ratio  of  dry  weight  of     « 
sediment  to  volume.  Nonvolatile 
chemicals  are  included  in  this 
amendment,  to  avoid  discrepancy  as  to 
what  is  or  is  not  considered  volatile. 

18.  Clarification  of  "dry  weight".  One 
commenter  asked  that  the  Agency 
clarify  the  term  "cby  weight." 

.   The  term  has  beten  modified  in  the 
protocol  to  mean  oven  dry  weight  (103 

C),  -  ,     ;••   ,.   .-It.  .;;.--,.    . 

19.  Biomoss  riteasurements.  Sev*eral 
commenters  said  that  there  was  no 

iustificatiopjuovideH^  requiring 
liomasanieasurementssBthe  protocol. 

The  l^gency  agrees.  Biomass 
measurements  were  inclumd  to  ensure 
comparabilify  of  results  between 
subsurface  matjerial  samples.  S^ 
constants  from  sediment  samples  Raving 
significantly  high  or  low  bacterial      - 
*  populations  would  be  considered 
suspect.  In  addition,  the  ratio  of  sulfate- 
reducting  and  methanogenic  organisms 
are  indicative  of  redox  potential  of  the 
environment.' The  protocol  has  been 
modified  to  reflect  this. 

20.  Adaptation  period.  Tvto 
commenters  questioned  how  the 
adaptation>period  is  to  be  used  in  this 
protocol. 

The  adaptation  period  is  the  4ength  of 
time  before  luodegra'dation  of  the 
chemical  is  observed.  The  adaptation 
period  will  be  subtracted  from  the 
sampling  time  in  wMdi  less  than  5 
percent  of  the  cwiginal  substrate  is 
detected.  This  difference  will  be  divided 
by  two  to  obtain  a  conservative  haif-tife. 
lliis  method  will  be  used  to  determine 
half-life  in  the  event  that  insufficient 
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data  for  halfltfe  detemtination  are 
obtained  ^dnrj^  testing. 

21>  Total  oMonic  carbon.  One      • 
coiunenter  r^iueeted  that  total  organic 
carbon  be  an|4yzed  as  part  of  this 
pratocoL      j 

The  AgCki4*  agrees  and  has  added  the 
analysis  of  tolal  organic  carbon  te  the 
protocol.       II 

22.  Choi<»}dtl.0mL8ampk  size,  and 
dHuthnsedigi^Oaecaameater 
questioned  tlii  selectioD  of  al  milliliter 
(mL)  sample  size,  and  the  (Bhithm  series 
included  in  tht  protoool^or  enumeration 
of  heterolropmc  bacteria. 

Sample  sit^  are  chosen  which  are 
large  enough  Itb  ensure  a  representative 
sample,  yet  s|ietl  enough  to  be  practical. 
The  Agency  h|(S  revievrad  the  sampHng 
pit^ediire  in  Uie  protocol  and  has 
changed  the  nitial  samplin^ize  from  1 
mL  to  10  a±  ro  ensure  tfiat  a 
representative  sample  is  obtained. 

Due  to  the  change  in  initial  sampHng 
size,  the  dilutibn  series  described  in  tfie 
revised  protoqol  differs  from  the  series 
described  iji  tte  proposed  protocol  by  a 
power  of  ten.  the  dilutitni  series 
described  in  t>e  protocol  is  a 
recommendedi^deline;  however,  it  is 
the  respoBsiqility  of  the  laboratory 
scientist  to  olwain  the  correct  dilution 
series  for  badterial  enumeration. 

23.  Use  of  yfilaon  method.  Two 
commenteis  iipted  that  die  use  <k  the-v  .■., 
method  desqiibed  by  Wilson  et  d..  does 
not  preclude  ibcygen  from  the  subsurface 
material.         I 

This  metho  il  has  been  replaced  by  an 
updated  metl|od  that  prevents  oxygen 
contamination  of  subsurface  material, 
and  is  reflected  in  the  revised  protacok 
This  ui>dated[iiethod  is  described  hi 
Zapico  et  at.  ntef.  36). 

24.  {/se  o//M«/ti'iv  coiitroZ  Several , 
conunenters  Wggested  diat  the  Agency 
include  a  posfove  control  in  the 
protocol.       \\t 

The  Agenc)r,disagrees  with  tMs  - 
comment.  A  positive  control  is  used  to  - ' 
indicate  if  gefieral  microbial  activity  is 
present  in  die  sedhnent  An  indication  of 
general  micrdl^iat  activity  can  be 
obfained%  mieasurbig  the  quantity  of  - 
micR)oigaRis^s4irlfae  aquifer  material. 
Thfs  praceduttie  already  faicluded  in    - 
the^wotoQol.  r  • 

25.  AaBunqSMon  afatmhic    - 
metaboham.  ^)ne  commenter  stated  that 
the  assumptii^b^  that  "two. parts  of 
oxygeaare  r^uired  to  completely    ■- 
metaboliaeoii^  part  of  an  organic 

^»mpound'>  aisyiiot  be  conservative. 

'  llieAgettc^disagrees.The-^^    -^    .    ^ 
BssumptioRdf|twd  parts  efoxygetris 
appn^Miataif^sne  is  not  attempting^o 

-  underestimate  the  approximate  ratio. — 
However,  the^eAcy  has  removed 


reference  to  this  ratio  from  the  protocol 
to  avoid  misinteipretation. 

26.  Useafnflir^'coated silica  septa. 
Several  eomsMnters  stated  diat  it  was  a 
mistake  1o  specify  diat  TiBflon*-coeted 
siliea  sqirtabeused.  because  sudi  septa 
do  not  maintfein  anaerobic  conditions. 

The  Agenty  agrees  diat  TeflonP- 
coated  septa  are  inappropriate  if 
samiries  are  to  be  stored  outside  of  an 
anaerobic  chamber^,  and  the  protocol 
haft.bean  aqnoded  to  require4he  use  of 
05  to  1  OB  tUck  butyl  rubber  steppers  i 
coated  widi  Teflon*.  The  requisement  to 
incubate  4>otde»upcide  down  has  also 
been  removM  from  die  pcotocoL 

27.  CmdeKnea  for  sulfidd^eaic  and 
methanogeaic  enumeration  tedtnigues. 
One  commenter  noted  that  the  protocol 
contained  elaborate  descriptions  of  - 
more  common  laboratoiy  techniques, 
while  guidelines  for  sulfid^silQc  and 
methanogeoic  enumeration  techniques 
are  only  referenced. 

S>A  has  proyUied  references  for  two 
anaerobic  enumeration  tedmiques.  ai^ 
does  not  believe  it  is  necessary  to 
describe  them  in  detail  In  Aa  protocol. 
Sulfidogenic  enumeration  techniques  are 
dewaibed  ia^anldiurst  (1971;  Ref.  47). 
and  oM^dianogenic  enumeration . 
techniques  are  described  in  Jones  et  al. 
(1982:  Ref. «). 

28.  Cutt^  levels.  One  commenter 
questioned  ihe  5  percent  and  e4-wedc 
cutoff  levels. 

If  the  cut-off  level  is  5  percent  and  the 
reaction  gets  to  6  percent  and  the 
chemical  does  not  degrade  further,  the 
pftitocol  would  then  be  completed.  The 
Agency  ackitowledgies  that  no  matter 
what  cut-off  point  is  established,  die 
proUem  of  what  should  happen  if 
degradation  aiqiroadies  ^  point  but 
does  not  surpass  it  still  exists.  The  5 
percetat  cutHuf  level  was  selected  to 
ensure  that  degradation  ef  thediemical 
was  essentially  cmnplete,  and  diat  the 
reaction  did  not  simply  stop  when  only 
a  portion  of  the  test  diemical  had  been 
degraded. 

29.  X/netrcs.  One  comtnenter 
questioned  why  kinetics  are  not 
obtained.  Sayi^that  dtis  wiU  result  in 
limitedutilitydfteBtfim&igs.    - 

The  protoocd  was  designed  to  develop- 
degradatton  rates  diat  GHi  be  used  to 
model  environmental  omditions  so  diat 
regulations  can  be  developed  whidi  are 
protective  of  human  health  and  the 
environment.  A  eoBservattve  half-life  for 
degradation -ofa  diaraicalcan  be' 
'estimated<by  dividiBg  by  two  die " 
-'differeaoeJbetwaea-tBe  kst  sampling  - 
time  where  no  detectable  degradation- 
had  oecuiied  and  the  sampling  time 
where  less  than  S  percent  of  the  original 
substrate  is  detected.  The  adaptation 
period  would  then  be  the  time  over 


which  no  detectaUe  degradation  of  the 
chmnical  was  observed  Tlds  pofait  has 
been  fiirdier  clarified  in  die  final 
protocd. 

30.  Loss  ofdtemioaJcMeasureaienL 
One  oonmedter  said  that  the  loss  of  a 
chemical  should  not  be  equated  to 
carbon  dioxide  and  medianc  production. 

The  Agency  agrees  widi  diis 
comment.  The  stoidrioraetiy  of 
conversion  of  the  subject  chemicals  to 
methane  and  carbon  dio)dde  is  < 

unknown.  Thelefore.  it  would  not  be        | 
possible  to  determine  the  residual  levels 
of  a  diemical  frtim  carhop  dioxide  and 
methane  measurements.  The  amount  of 
residual  test  dienrical  will  be  measured 
direcdy. 

31.  Adequacy  of  enumeration 
techniques.  One  commenter  said  that 
enumeration  techniques  may  be 
inadequate.  • 

The  Agency  recognizes  diat  no 
enumeration  tedinique  is  completely  ' 
accurate.  However,  if  they  are 
consistent  from  one  study  to  the  next 
those  data  can  be  used  in  a  qualitative 
manner  to  indicate  the  reproducibility  of 
the  subsurface  samples  used  in 
estimating  die  degradation  of  the   ' ' 
different  diemicals  to  be  analyzed.  The 
enumeration  of  microorganisms  in  this  > 
protocol  is  primarily  for  quality 
assurance  and  quality -control. 

32.  Organisms  ftom  overlying  stratt^ 
One  commenter  questioned  whedier  ; 
organisms  from  overlying  strata  woultl 
interfere  widi  the  protocol. 

The  purpose  of  the  protocol  is  to 
detemdne  the  degradation  of  organic 
chemicals  hi  subsurface  materials.  The 
Agency  believes  diat  whether  or  not  the 
ofganisras  in  diat  material  come  from 
the  overiying  strata  is  irrelevant 

33.  Modified  sampling  technique.  A 
modified  samplingtochnique.  developed 
at  the  Agency's  Environmental  Research 
Laboratory  in  Ada.  Oklahoma,  will  be 
presented  at  the  National  Water  Well 
Assodation's  Second  Outdoor  Action    ■ 
and  Aquifer  Restoration  Conference. 
May  23-26, 198a  Briefly,  die 
modification  consiste  (tf  alteratipns  to 
hoUew-stem  auger  equipment.  A  unique . 
sampling  tool  refeited  to  as  the         .•  - 
"Waterloe  Gohesiooless-Aquifer  Core 
Barrd,"  for  sampling  heaving  saturated 
material  has  been  redesigned  so  the 
internal  vacuum  piston  can  be  ined  in 
the  4-inch  O.D.  sample  tube.  The  major 
-aheratiDns  consist  of  a  clam-shell  cap 
which  is  fitted  to  the  bottom  of  the 
hoUew-stem  auger  bit  reptadng  the 
standard  center  plug.  This  device  serves 
as  a  plug'foF  the  hoUow-stem  flugesi     -  - 
while  drilling  to  a  desired  depth. 
Undisturt>ed  samples  are  collected  by  |  ■ 
lowering  the  sample  tube  into  the 
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hollow  auger  to  the  doted  dam  shell, 
retracting  the  auger  about  one  foot- 
thereby  opening  the  dam  abeD— and 
then  driving  the  sample  ti^  to  tiMt       . 
desired  dep^  with  a  rig-mounted .  I       ! 
percussion  hammer.  Tlie  redesigned 
internal  piston  inside  the  sem|tle  tid>e  is 
held  stationary  by  a  wire  line  rigidly 
fixed  to  the  rig.  Holding  the  piston 
stationary  w4iUe  lowering  the  sampler 
ctaates  a  vaemua  on  the  nencohesive 
san^e.  hokfing  it  in  the  tube  during 
retrieval  from  me  borehole. 

After  retrieval,  die  piston  is  removed, 
the  sampler  is  mounted  in  a  hytbauUc 
extruder,  and  samples  are  prnsed  from 
the  tube  threap  an  attached  pwing 
device  inside  an  aseptic  glove-bex;  The 
^ove-box  is  desired  with  a  regulated 
nitrogen  flow-throu^  purging  system 
and  with  a  diapbagm  port  whete  the 
sampler  can  be  faiserted  prior  to  sample 
extrusion. 

Altboui^  EPA  did  not  recdve 
comment  on  the  tempting  techniques 
recomniended  in  the  protocol  the 
Agenqr  is  maldng  this  infknmation  on 
the  modified  sampfing  technique 
avaflable  for  the  bendBt  of  those  who 
decide  to  oonducT  the  biodegradation 
study.  For  further  Information  on  due 
technique,  contact  EPA.  as^rected  by 
this  preamble.  .1 

D.  EcoRomic ' 


Several  coniraentem  to  this  rule  (OUn 
Chemicals.  Lanza,  Inc  Morton  Thiokd. 
Inc  Veisiarf  Chemical  Covp..  Monsanto 
Co..  Dow  Chemical  Co..  Eastman  Kodak 
Co..  and  Regulatory  Network.  Inc.;  Re£i. 
22. 15.  la  32,  la  8, 9.  and  16. 
respecthreiy)  submitted  data  about  - 
specific  diemicals,  including:  phosgene, 
paraldefajrde,  malononitrile,  Z-piooIine, 
bis(2-chloroethoxy)  methane,  endrin, 
hexachlon)phene,p-nitraphenoI,p-  . 
nitroaniline,  behzal  diloride,  23- 
dicfaloro-1-propanol.  p-benzoquinine, 
and  maleic  anhydride.  Tbese  data  have 
been'mcorporated  in  the  economic 
anuyiis  accompanying  this  final  rale. 
Other  non-chemical  specific  comments 
are  addressed  below. 

1.  The  economiff  analysis 
accompanying  the  proposed  rule 
addresised  only  49  of  73  diemicals 
induded  iii  the  rulerjCMA;  Ret,  2).  In 
this  final  rule,  testing  is  required  and/or 


I  for  33  ehesBicals.  Each  of 
these  diemicals  has  boMB  sikhnnsiiil  in 
the  eooMHnic  analysis  for  Ike  peafKDssd 
rule  or  in  the  vevised  eeoaomk  andyais 
JndudadJptiM  record  upeaAe 
reopening  of  AepubMcoattmeBt  period 
on  luraay  U 19W  (53  FR  Ml). 

2.  Tbe  AgsDcy  oanMrt  Joslify  a  test 
rule  for  chsmicals  for  wtedi  iasuWdsat 
economic  data  js  availaUs  todelesmiBe 
potentiri  econnmir  inyBt  KJXA;  Rafc 
2).  No  dwmiBikt  tor  whidi  inseflhient 
economie  data  are  availafale  are 
included  in  tUs  final  rata. 

3.  Tkie  eoaoDoic  impacts  iqion 
manuf acteren  of  bgipiDdnctB;  impurities, 
and  olherinadverteafcbemicals  have'  ' 
not  hesBcoBBidsfad  (CMA:  Ref.  2).  No 

>  idenUAed  aschemieak  that 
I  solely  as  an  impurity 
are  indudeiun  diis  find  rale.  The 
economic  ii^taets  upon  manufacturers 
of  bypeodacts  have  been  hidodod  m  the 
economic  analysis  for  eadi  chemical 
identified  as  being  manufactured  solely 
esa  bypraducL 

4.  Tne  Agency  anist  conduct 
addWaBatana^es  beyond  die  reBence 
upon  direcA  cost  reviews  (CMA. 
'Monsmtof  Refs.  2.andl0).  Hie  Agency 
disagrees  Aat  a  morein-depth  analysis 
is  necessary  for  every  diendcal  induded 
in  this  rule.  The  economic  analysis  for 
tlids  find  rule  indndes  a  mote  t(i-deptii 
analysis  wiieie  appropriate.  The 
proposed  rule  ^)edfically  adced  for 
poblic  cooment  on  indf  vidoal  chemicals 
to  assist  in  die  evduatipn  of  si^ilficant 
adverse  eociiomic  hnpact  In  each  cas6 
in  wlddi  sudi  farfbrmadon  was 
submitted,  diat  information  has  been 
incorporated  into  the  economic 
assessment  for  diis  final  rule.  In 
additionLibr  each  diemical  for  which 
the  prambility  of  adverse  economic 
impeti^wes  determined  to  be  hi^  or  for 
wUf^  insufficient  infonnatkm  was 
available  at  the  time  of  the  {Hroposed 
rule,  additional  informafion  has  been 
gathered  and  incorporated  into  the 
economic  analysis  for  diis  final  nde.  In 
sum,  the  Agency  disagrees  diet  such 
information  is  required  bi  each  and 
every  case.  For  those  qjiecific  diemicals 
for  which  coflaonenttfs  supplied 
infinmation,  w  for  which  the  iwni*«ffLT 
analysis  indicated  a  high  probability  of 
adverse  isqiact.  a  greater  level  of  detail 


has  baea  Itotpoiatad  Into  the  final 
analysis. 

5.The( 

idMpoleirttali 
impact  froBs  Ike  rale  because  the  testing 
costs  era  annualized  over  15  years. 
CoMjianins  teqaiiad  to  test  will  kicar 
these  costs  over  a  two-year  period,  and 
therefore,  the  economic  analysis 
undernsttmatsa  tkeeoonomic  iaqmct  of 
die  rule  (SOCMA:  ReL  27).  nia 
rnmwentsr  faib  to  draw  a  critical 
distinction  between  the  mMuer  in 
whidi  films  wiU  pay  for  teMkig  and  the 
manner  in  whidi  firms  will  recover  the 
costs  of  testing.  The  method 
inootponted  in  the  economic  analysis  of 
this  test  rule  is  aimed  at  determining  dm 
latto^— the  increase  in  price  necessary 
to  recover  the  testing  cost  over  the  life 
of  each  chemical  product  affected  by 
testing.  The  commenter  instead  refers  to 
the  former— the  accounting  method 
eR4iIoyed  to  pay  for  the  tests,  la  the 
economic  analysis,  test  tests  are 
annualized  over  the  assumed  market  life 
of  the  prodnct.  to  estimate  the  amount 
which-a  firm  would  have  to  iacMase 
product  price  in  order  to  recover  die 
testing  cost  As  explained  in  the    - 
economic  analysis,  this  esttnaate  of 
product  price  increase  is  used  as  an 
indicator  of  the  likelihood  of  adverse 
economic  impact 

6.  EPAhas  not  fulfilled  Us 
responsibility  to  show  the  availdiUity  of 
testing  fiscilities  to  cmduct  the 
biod^radation  test  (Olin,  Dow;  Refs.  22 
and  A).  In  response  to  this  comment 
EPA  hes  conducted  a  survey  of  testing 
laboratories  (Ret  37)  to  determine  their 
capability  asid  fikely  capaedty  to 
ccmduct  die  biodegradation  test  - 
sccording  to  the  protocol  finalized  In 
this  rule.  The  condusion  of  this  survey 
is  that  several  laboratuies  are  indeed 
available  to  condud  the  test  at  costs 
comparable  to  those  estimated  by  EPA. 

m.  Final  Test  Rata 

A.FSndinga 

The  required  human  heahh  efliects 
and  chemical  fate  taatiag  listed  in  die- 
following  Tabta  4  to  baaed  on  die 
audmrity  of  secdon  4(8N1)(A)  of  TSCA. 
Chemkiata  reosmmended  for  optional 
(not  required)  biodegradetion  testing  am 
also  listed  inilds  Tdile. 
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Table  4.— Hazarooms  Waste  Oonstituents  Subject  toor  Recxmmmenoed  for  Testing  * 
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ABi£  4.--HA2AH0006  WASTE  Cownrucfns  Subject  TO  OR  Rec»««i«e^ 
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that  ttwtest  ia  naedad. 


EPA  findsjiiat  the  disposal  of  these  33 
chemicals  m^  present  an  unreasonable 
risk  of  tnjurjl  to  health  or  the 
environraentithat  there  are  insufficient 
data  and  exMrience  to  determine  or 
predict  the  meets  of  disposal  on  health 
or  the  envirqikment:  and  that  testing  is 
necessary  toi  develop  these  data. 

1.  Subject  dhemicals  may  present  an 
unreasonable^  risk  of  injury  to  health  or 
the  environO^nt.  All  of  the  chemicals 
subject  to  thli  final  test  rule  have  been 
identified  a»  toxic  constituents  under 
Appendix  VIII  of  40  CFR  Part  261.  and 
all  have  as  ttieir  primary  hazardous 
property  either  acute  or  chronic  toxicity. 
Data  documetit  the  presence  of  certain 
chemicals  in  waste  streams  and/or        -, 
ground  waten  demonstrating  potential 
for  human  exbosure  (S3  PR  911;  January 
14. 1988).  Thttdata  show  that  tens  of 
thousands  m  ^raunds  of  these  chemicals 
are  being  rel|e|ased  annually  via    - 
disposal.  Alse.  the  type  of  disposal 
described  in  (he  data  bases  for  the 
subject  chenMcals,  such  as  deepwell  - 
injection,  distihaige  to  landfiU.  or 
discharge  toi^  POTW  (publicly-owned 
treatment  wMics),  Indicate  potential  for 
leaching~and  exposure  to  thMe  ■ 
chemicals.  la^eed.  data  exist  for  many  > 
of  the  chemi^ls  that  document       - 
incidents  in  Hhich  the  chemicals  have 


migrated  from  dieir  place  of  treatment, 
storage,  or  ultimate  disposal-It  is  likely 
that  mese  data  represent  only  a  portion 
of  actual  contamination  occurrences 
throughout  the  country. 

Therefore,  EPA  believes  that  these 
chemicals  meet  the  requirements  for 
testing  under  section  ^a)(l)(A)(i)  of 
TSCA.  By  virtue  of  these  diemJcals 
being  identified  as  "hazardous 
constituents."  the  nature  of  potential 
.  toxicity,  the  presence  and  evidence  of 
these  diemicals  in  the  waste  streams  of 
treatment,  storage,  or  disposal  fadlities, 
evidence  that  existing  landfOls  leak,  and 
the  potential  for  human  exposure  to 
these  chemicals  during  treatment 
storage,  and  disposal  activities  and 
throii^  possible  leaching  or 
volatilization,  the  Agency  has 
detennioed  diat  the  disposal  of  these 
chemicals  may  present  an  unreasonable 
risk  of  injury  to  huoun  health.  A 
detailed  discussion  of  section 
4(a)(l)(A)(i)  requirements  is  contained  in 
Unit  n AJZ.  of  this  preamble. 

Zlnsuffictent  data  to  determine  or 
predict  All  of  the  chemicals  included  in 
this  ride  have  been  the  subject  of  a 
thorough  search  of  the  pubUshed 
literature  and  all  standard  on-line  data 
bases  used  l^  different  EPA  program 
ofHces,  including  the  Toxic  Substances 


Con^l  Act  Test  Submissions  (TSGATS) 
data  base,  which  identifies  data 
submitted  under  TSCA  section  6(d).  The 
chemicals  designated  for  testing  in 
Table  4  are  those  for  which  no 
acceptable  data  were  found.  Specific 
reasons  why  data  were  considered  to  be 
inadequate  are  contained  in  the  health 
effects  and  chemical  fate  Literature 
Search  Results  and  Critique  documents 
in  the  pUbUc  record  for  ^b  rule. 

Therefore,  under  section  4(a)(l)(A)(ii] 
of  TSCA.  the  Agency  has  determined 
that  for  each  chemical  examined,  there 
are  insufficient  data  upon  which  the 
effects  of  disposal  of  the  subject 
chemicals  on  human  health  can  be 
reasonably  detljhnined  or  predicted. 

3.  Testing  is  necessary.  EPA  believes 
that  the  testing  of  the  subject  chemicals 
is  necessary  to  determine  or  pfedict  the 
effects  of  disposal  of  these  chemicals  on 
human  health  so  that  the  Agency  can 
establish  concentration  levels  below 
which  a  waste  would  no  longer  be 
considered  hazardous  Utader  Subtitle  C 
ofRCRA. 

In  the  concentration-based  listing 
effort  the  Agency  will  use  health  effects 
and  chemical  fate  data  on  each  of  the 
waste  constituents  to  predict  the 
concentration  limit  that  would  be  the 


/• 
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basis  for  defining  the  waste  as  i 

hazardous  under  Subtitle  C  of  RCRA.    ' 

Therefixv.  EPA  finds  under  section 
4(aXlKAKiii)  of  TSCA  that  the  testing  of 
the  chemical  induded  in  this  final  ruJe 
is  needed,  and  that  the  required  health . 
effects  and  chenrical  fate  studies  are 
capable  of  developing  the  necessary 
information  to  assess  the  effects  of 
disposal.  EPA  also  finds  tfiat  the  data 
resulting  from  die  required  studies  will 
be  relevant  to  determining  whetho'  the 
disposal  of  each  chemical  presents  an 
unreasonable  risk  of  injury  to  human 
heahh. 

B.  Required  and  Recommended  Testing 
and  Test  Standards 

Oa  the  basis  of  these  findings,  EPA  is 
requiring  health  effects  testing  and/or  • 
specific  chemical  fate  testing  for  the 
chemicals  subject  to  this  final  rule  (see 
Unit  m^  of  this  preamUe).  The 
chemicals  and  the  specific  tests  are 
listed  in  Table  4,  along  with  a  test  that  is 
recommended  (biode^adation).  but  not 
required.  The  required  tests  are  to  be 
conducted  in  accordance  with:  (1)  EPA's 
TSCA  Good  Laboratory  Practice 
Standards  in  40  CFR  Part  792:  and  (2) 
die  ^ledfic  TSCA  test  guidelines  as 
enumerated  in  40  CFR  Parts  790  and  798. 
as  amended  in  this  rule.  The  optional 
biodegradation  test,  if  conducted,  should 
be  conducted  in  accordance  with  the   i 
EPA-developed  guideline,  40  CFR  Part 
795.54,  fioalned  in  this  rule.  j 

EPA  is  requiring  that  the  diemicals 
listed  in  Table  4  under  Sidwhronic       > 
Testing  be  tested  using  the  guideline  at 
40  CFR  798.2e5a  The  subdoonic  stiMfies 
will  be  performed  by  the  oral  gavage   [ 
route.  The  rat  will  be  the  test  speciefl. 

EPA  requires  that  the  diemicfl^  listed 
in  Table  4  under  Soil  Sorption  Testing 
be  tested  using  the  guideUne  at  40  CFR 
796.Z750— Set/imen/  and  soil  adsorption 
isotherm. 

EPA  further  requires  that  die  I 

chemicals  Hsted  in  Table  4  under 
Hydrolysis  Testing  be  tested  using  the 
guidelbie  at  40  CFR  TgOJSOO— 
Hydrolysis  as  a  function  ofpH  at  25  'C. 
as  mochfied  in  this  rule.  These  I 

modifications  do  not  apply  to  the 
hydroljwa  test  reqdrements  of  previous 
rules,  such  as  for  anthraquhione.  To   ' 
make  diis  clear,  language  has  beat 
added  to  the  codified  portion  of  this  rule 
stating  that  the  guidelines  and  oth»  test 
methods  cited  in  the  anthraqninone  test 
rule  -are  referenced  as  they  existed  on 
]uly  2a  1967. 

The  Agency  is  requiring  that  the 
above-referenced  health  effects  and 
chemical  fate  test  guidelines  specified  in 
in.B.,  and  any  modifications  to  those 
guidelines,  be  the  test  standards  for  the 
purposes  of  the  required  and  optional 


dIeatiBg  fw  dieae  chexateab.  The  ffiA  teat 
ranes  for  comical  fate  and  human 
th  eBecta  testiat  cpedfy  gHnmily 
accepted  arisiaMBi  ctmditions  for 
determining  chemical  fate  and  human 
health  texidties  for  sobstaDcas  tocfa  as 
the  subject  OSW  chemicals  to  which 
humans  may  be  exposed.. 

Persona  menufacturfng  or  processing^  ' 
the  32  diendcals  fw  which 
biodegradation  testing  is  recommended, 
as  invested  in  Tables^  have  the  option 
of  performing  the  test  accoidng  to  the 
EPA-developed  goideline  atifO  CFR 
795.54.  finafized  in  this  rote,  or  not 
performing  the  test  and  having  EPA 
assume  "zero  biodegradation*^  when 
fbfmulating  regulatory  requirements  for 
land  disposal  of  hazardous  wastes.  A 
discussion  of  why  this  test  is  optional, 
rather  than  required,  is  contained  in 
Unit  n.A.11.  of  this  preamUe.  The 
guideline  was  developed  by  EPA  to 
obtain  information  on  the 
biodegradation  of  chemicals  in  the 
subsurface  envinmment. 

C  Test  Substances 

EPA  is  requiring  that  the  test 
substance  in  the  required  studies  for 
each  of  the  cberaicab  subject  to  this  test 
rule  be  of  at  least  98  percent  purity.  The 
Agency  has  specified  relatively  pure 
substances  for  testing  because  it  is 
interested  in  evaluating  the  effects 
attributable  to  the  subject  chemicals 
themselves.  This  requirement  lessens 
the  likelihood  that  any  effiects  seen  are 
due  to  other  diemicals  that  may  be 
present. 

D.  Persons  Required  to  Test 

Section  4(bM3)(B)  specifies  diat  dw 
activities  for  wtikh  EPA  aiaket  section 
4(a]  findings  (mannfactare.  proceasli^ 
distribution  in  commerce,  use,  and/or 
disposal)  d^crmine  who  bears  the 

;  responsibility  for  testing  a  chemicaL 

i  Manufactarers  and  persons  i^io  hitend 

'  to  manofactore  a  chemical  ere  required 
to  test  if  the  findings  are  baaed  on 
manufacturing  (''nwnofBCtitte'*  is 
defined  hi  section  3(7}  of  TSCA  to 

L  indude  "fanpott").  Processors  end 

1/ persons  who  intend  to  procese  the 

chemical  are  required  to  test  if  die 

I  findings  are  based  on  processing. 

\  Manufacturer*  and  processors  uid 
persons  who  intend  to  namrfacture  and 
process  a  chemical,  ere  required  to  test 
if  the  exposure  giving  rise  to  the 

.  I  potential  risk  ocCSirs  during  distribution 
in  coounerce,  use,  or  disposal  of  a 
chemi^. 

Bechuse  EPA  has  found  that  existing 
data  are  inadequate  to  assess  the  health 
risks  ^om  the  continued  disposal  of  the 
chem&als  subject  to  this  test  rule.  EPA 
is  reqiliiring  that  posons  who 


for  process, 
inchiding  byprwtoct  manirfantiire 
(defined  in  40  CFK  791.3).  or  who  intend 
to  manufactnre  or  process  these 
diemicals  at  any  time  from  the  effective 
date  of  the  final  test  rule  to  the  end  of 
die  reiinbnr»enei\t  period  be  subjed  to 
the  testing  requhenenli  contenieo  fat 
tfaie  final  rule.  The  end  of  die 
rehi^Ntraepent  period  will  be  5  yean 
after  die  last  fiiud  report  la  sabaMed  or 
an  amoont  of  time  equal  to  that  which 
was  required  to  develop  dat^,  if  more 
flihn  5  yean  after  die  subnasaion  of  the 
last  final  rqwrt  required  eaderdie  lest 
rule. 

Because  TSCA  contains  provisions  to 
^void  diqAcstive  testing,  not  every 
person  sob|ect  to  this  rule  most 
indlvfdually  condud  testing.  Sedkm 
4(b)(3KA]  of  TSCA  provides  diet  EPA 
may  permit  two  ormore  maeafecturera 
or  processors  who- are  sulked  to  dii* 
rale  to  des^ate  one  sudi  person  or  a 
qualified  thfrd  person  to  condud  die 
teists  and  submit  data  on  their  behalf. 
Section  4(c)  provides  that  any  pcrsoa 
required  to  test  may  apfdy  to  EM  for  an 
exemptiim  from  the  reqdremenL  EPA 
promulgated  procedures  for  applying  for 
TSCA  section  4(c)  exemptfoae  ta  40  CFR 
Part79a 

Manu£actnrers-(indudiiig  importers) 
'  subjed  to  this  rule  are  required  to 
submit  either  a  letter  of  intent  to 
perform  teetiqi  or  en  exenqition 
apphcatioB  widiin  30  deys  efter  the 
effective  date  of  the  finel  test  rale.  The 
required  procedures  for  aulmttting  sack 
letters  aad  eppUcatioDS  an  described  in 
40  CFR  Pert  79a 

Processors  sd) jed  to  diis  rule,  unless 
they  are  also  mennfarturers,  wiU  not  be 
reqtdred  to  submit  letters  of  intent  or 
exemption  applications,  or  to  conduct 
testing,  anlesi  Baanufadurers  fail  to 
submit  notkcs  of  intent  to  test  or  later 
fail  to  sponsor  the  required  tests.  The 
Agem^  expects  that  the  manufacturers 
will  pass  an  appn^eiate  portion  of  the 
costs  of  testing  on  to  processors  through 
the  pricmg  of  their  products  or 
reimbursement  medianiains.  If  I 

manufadarera  perform  all  the  requfafeo 
testa,  proceasore  wdl  be  pentad 
exemptions  eutometically.  If  ' 
manufacturers  fail  to  submit  notices  of ' 
intent  to  test  or  fail  to  sponsor  all  the 
required  tests,  the  Agency  will  publish  e 
separate  notice  in  the  Fedaial  R^iater 
to  notify  processors  to  reqiond;  mis 
procedure  is  described  in  40  CFR  Part 
790. 

EPA  is  not  requiring  the  submisaion  of 
equivalence  data  as  a  conditioB  for 
exemption  from  the  required  testing  for 
the  chemicals  sul^ect  to  this  final  test 
rale.  As  noted  in  Unit  ULC  of  dii* 
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preamble.  Bf  A  is  interested  in 
evafaiating  mecfiKls  attriboteble  to 
each  of  the  disnilcab  teiBselves  and 
has  vpecifU^  relatively  pore  snbstances 
for  testing,  i  \ 

rs  and  pncenaon  subject 
■lust  coesply  with  die. 
psisnl  and  exesqition 
40  cm  Pari  zeo  for  sfa^e- 
'  ing.  TUs  does  not  inchide 
and  proceasora  of  the 
for  which  no  testis  is 
reoommendsd 


Manufi 
todiistei 
test 

procedures 
phase 
man 
nine 

required, 
(biodearadi 

For  those 
optional  bi 
requests  no' 
of  intent  to 


a). 


deddetoGoadncldie 
_  adation  test,  tPA 
IcBfioa,  either  in  die  letter 

^^nduct  the  required  tes^ig 

at  a  seperat^i  letter,  diat  biodc«radation 
testing  wiU  be  conducted. 

£1  A^iaorfu^Re^iursmenls 


EPA 
under  dite 
accordsnee 
Laboratery 
which 

In  a 

un^r ^. 

prooMhiNS. 
subaiitind 
days  prior 

EPA  is  ] 
4(bMlMC) 
during 
rule  must 
repenting 
required  (< 
areas 

Theaoda: 

Oneadiirf 


that  aD  data  developed 
be  reported  in 
ithiteTSCAGood 

[GLF)  Standards. 
fal40GPRPart7B2. 
with  40  GFR  Part  790 

ndamaklng 
qnnSore  are  required  to 
,  Inai  study  plans  at  least  45 
the  initiatiaB  of  eadi  test 
by  TSCA  section 
the  tine  period 
subject  to  a  test 
test  date.  Specific 
'    Its  for  each  of  the 
optional)  test  standards 


'isubdionlc  tttddty  study 
f  designated  ihendcals 
shall  be  oonmleted  and  diefinal  remhs 
subssitted  taifhe  AgsM^  wittriB  12 
mondis  of  di|ei  effective  date  of  the  final 
test  rale.      I ; 

The  soil  stttitian  stndr  on  the    ' 
designatsd  chemicals  rfiafl  be 
compleled  aiid  diefinsl  resnito 
submitted  toliie  Agswy  wiftbi  0 
mond»  (tf  diff  aOsctive  date  of  the  final 
test  rale. 

The  hydrolysis  studies  on  dw 
designated  o^teBriceb  shall  be 
convleiedaid  dte  final  resuHs 
submitted  to|fie  Agsncy  wi^  0 
mondis  of  diaj  effective  date  of  die  final 
test  rule. 

A  progress  report  on  the  subchronic 
toxicity  and  bhidegmdation  taste  will  be 
required  evehr  CsMindM  from  dte 
effective  date]  of  the  final  nde  until 
submission  (tf  the  Any  fsporl 

TSCA  sectfLi  14(b)  gevems  Agency 
disclosure  oil  sU  test  date  submitted 
pursuant  to  lUedon  4  of  TSCA.  l^xm 
receip^of  dak  required  by  diis  rule,  die 
Agsncy  will^blish  anotioe  of  receipt 
in  die  PsdMi  I  Saifeter  as  raqiirirad  by 
flection  4(dV 


Persons  who  ejqport  a  chendcal 
substance  or  mixtare  subject  to  a 
section  4  test  rule  are  sul^  to  die 
expori  reporting  reqidrsaHai  of  TSCA 
section  12(b).  Finslngidations 
inteiprattng  the  requiiemeut  of  section 
12(b)  are  in  40  CFR  Part  707.  in  briet  as 
of  dm  effective  date  (rf  this  test  rvje.  an 
exporter  of  any  of  te  chsmicys  listed 
at  40  cm  7nURM5(c)  must  rsport  to  EPA 
the  bst  annoal  export  of  dm  chemical  to 
any  one  country,  EPA  will  notify  the 
foreign  country  about  the  test  rule  for 
thec^emicaL  , 

If  p  person  decides  to  conduct  tlie 
optional  bindsgradstton  stedy  on  a 
chemical,  the  person  should  notify  EPA. 
Testing  should  faegto  within  4  mondm  of 
the  effective  date  of  the  final  rule  and 
die  final  rssuhs  of  dw  study  diould  be 
subadtted  to  the  Agency  widdn« 
mondis  of  die  conpletfon  date  of  die 
study.iiut  not  exoesd  2S  aranths  from 
the  efbcthm  date  of  the  final  nde. 
Perscms  who  dsdde  n^t  to  conduct  dte 
test  should  notify  EPA  of  this  decision  fai 
writing  within  4  mmdhs  of  the  effsdive 
date  of  dw  final  rule.  This  letter  impbes 
aclcnowledgement  ttat  EPA  will  assume 
"zero  biod^radatioiD"  for  pnnoses  of 
concentiatioD-besed  listing  of  the 
chemical. 

F.  Buforcement  Pmrisions 

The  Agency  considera  failure  to 
comply  with  any  aspect  of  a  section  4 
rule  to  be  a  violation  of  section  15  of 
TSCA.  Section  15(1)  oifTSCA  makes  it  • 
unlawful  for  any  pnaoB  to  fail  or  r^bse 
to  conifify  widi  any  rale  or  dnfer  issued 
under  section  4.  Section  15(3)  of  TSCA 
makes  it  ludawfnl  for  any  person  to  foil 
or  refese  tot^l)  Bsferididi  or  wuHtitfin 
records.  (2)  submit  reporte.  notioes,  or 
other  information,  or  (3)  permit  access  to 
or  copying  (rf  records  reqidred  fay  TSCA 
or  any  re^dation  or  rule  issued  under 
TSCA 

Additionally.  TSCA  section  1S(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  infection  as 
required  by  TSCA  section  11.  Section  11 
applies  to  any  "estebUshment.  fecUity. 
or  other  preiirises  in  which  diemicel 
Bubstences  w.  mixtures  are 
manufactived.  processed,  stored,  or  held 
before  or  after  their  distarilration  in 
commerce  *  *  '".The Agency 
considera  a  testing  fedUty  to  be  a  iriace 
where  the  diemical  is  hdd  or  storsd 
and.  ther^ore.  sul^ecl  to  inqwction. 
Laboratory  in^wctioBS  and  date  audito 
will  be  conducted  periodicB%  in 
accordance  with  the  authority  and 
procedures  ondined  in  TSCA  section  11 
by  didy  designated  rqnesentetives  of 
the  EPA  for  dwintrpose  ofdeterasining 
comphanoe  with  dwflaal  rale  fbr  these 
OSW  chemicals.  These  inqpections  may 


be  conducted  for  purposes  which 
include  verification  ttat  testfaig  hes 
begun,  scheddes  are  being  met.  end 
reporte  aocnratriy  reflect  dw  mderiying 
raw  date,  interpretations,  and 
evaluations,  and  to  deteinine 
compliance  with  TSCA  QJ>  standarda 
and  dw  test  standards  eitablidied  fat  die 
rule. 

EPA^s  aodwrify  to  faiepect  a  testing 

fadlify  also  derives  from  section  4(bKll 
of  TSCA.  wUdi  dincto  EPA  to 
promulgate  standards  for  the 
devefopment  of  test  data.  These 
standssds  are  defined  to  section  3(12)P) 
of  TSCA^  todode  those  n^uiiymsuU 
necessary  to  assuta  that  date  dsvekqwd 
under  testing  rules  are  rdiabk  and 
adequate,  and  to  indude  such  otiier 
requiremente  as  are  necessary  to 
provide  such  assarmios.  The  Agency  ^ 
maintains  dut  laboratory  inqwctioos 
are  necessary  to  provide  this  assurance. 

Violaton  of  TSCA  are  subjed  to 
criminal  and  dvil  fiaUUty.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the     j 
requirement  of  ai^  provision  of  this  nde 
may  be  subjed  to  penalties  which  may 
be  calculated  as  if  they  never  submitted 
dieir  data.  Under  the  penalty  provisions 
of  section  16  of  TSCA.  any  person  who 
violates  section  15  of  TSCA  could  be 
subject  to  a  dvU  penalty  of  iqi  toSZ5.000 
for  each  vidation.  with  each  day.  of 
operation  to  vtolationconstitntiiig  a 
separate  violation.  T^  provision  would 
be  applicable  primarily  to 
manufacturera  that  foil  to  solunit  a  letter 
of  intent  or  an  exemption  request  and 
that  continue  manefacteriag  after  the 
deadlines  for  such  submissions.  This 
provision  wodd  also  sp|dy  to 
processon  thst  fsU  to  sdtmit  a  letter  of 
intent  or  an  exemption  application  and 
continue  pmnesstng  eftsr  the  Agency 
has  notified  them  <d  their  obligation  to 
submit  such  documente  (see  40  CFR 
7go.48(b)).  JCnowii«  or  wiUfd  violations 
codd  leed  to  the  impodtion  of  criidnd 
pendties  of  up  to  tSiOQO  for  each  day  of 
violation  and  imprisdnaent  for  iqi  to  1 
year.  In  deterndningthe  emount  of 
penalty.  EPA  will  take  teto  ecoonnt  die 
seriousness  of  the  vtabtion  and  the 
degree  of  cdpabilifyM  dw  vidator  as 
well  as  the  other  fectan  Iteted  to  TSCA 
section  10.  O&er  remedies  are  avaUaUe 
to  E^A  under  ssction  17  of  TSCA.  such 
88  seeking  an  tojundian  to  restrato 
violations  of  TSCA  section  4. 

Individnals  as  well  as  corporations 
codd  be  sdijed  to  enfercemenf  ections. 
Sections  IS  end  10  of  TSCA  epply  to 
"any  person"  who  violMeS  provisiens  t)t 
TSCA.  EPA  may.  at  ite  dissretion. 
proosed  ageind  individuals  es  weB  es 
companies  themsdves.  In>articdar. 
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this  includes  individuals  who  report 
false  information  or  who  cause  it  to  be 
reported.  In  addition,  the  submission  of 
false,  fictitious,  or  fraudulent  statements 
is  a  violation  under  18  U.S.C  1001.       | 

rv.  Economic  Analysis  of  Final  Rule 

To  assess  the  potential  economic 
impact  for  this  rule,  EPA  has  prepared 
an  economic  analysis  report,  contained 
in  the  public  record  for  this  rule,  that 
evaluates  the  potential  for  significant 
economic  impacts  on  the  industry  as  a 
result  of  the  required  testing.  The 
economic  analysis  estimates  the  costs  of 
conducting  the  required  and  ' 

recommended  testing  for  each  of  the  33 
chemicals  (24  with  required  and/or 
recommended  testing:  9  recommended  | 
for  optional  testing  only)  and  evaluates 
the  potential  for  significant  adverse 
economic  impact  as  a  result  of  those 
costs,  incorporating  an  impact  measiue 
based  upon  unit  test  cost  as  a  percent  bf 
price.  For  those  chemicals  for  which    * 
public  comments  specifically  addressed 
the  potential  for  economic  inq)act  that 
information  has  been  incorporated  into 
the  economic  analysis.  For  each  j 

chemjcal  for  whidi  the  costs  of  testing 
estimated  in  the  economic  analysis  of 
the  proposed  rule  indicated  a  high 
probability  of  adverse  economic  impact, 
a  more  detailed  assessment  has  been 
incorporated  into  the  economic  analysis 
for  this  final  rule  to  more  precisely 
determine  whether  that  chemical  has 
been  classified  appropriately. 

The  total  testing  costs  for  testing  thci 
33  chemicals  are  estimated  to  range 
from  approximately  $8.2  million  to  $8.2 
million  if  companies  consent  to  conduct  . 
the  optional  biodegradation  test  for  each 
of  the  32  chemicals  for  which  that  test  is  ^ 
requested.  The  total  testing  costs  for  the 
required  tests  alone  are  estimated  to  i 
range  from  $685,000  to  $937,000.  The    ! 
estimated  testing  costs  for  individual 
chemicals  range  from  $74,000  to 
$339,000,  again,  assuming  that  the 
biodegradation  test  is  conducted.  If 
some  fimis  that  are  subject  to  required 
testing  opt  not  to  conduct  the 
biodegradation  test  fqr  some  chemicals, 
testing  costs  would  be  as  low  as  $4,300. 
See  the  economic  analysis  contained  in 
the  public  record  for  this  rule  for  the 
estimated  testing  costs  for  eadi 
chemicaL 

The  economic  impact  analysis 
indicates  that  for  28  of  the  33  chemicals, 
the  probabiUty  of  significant  adverse  !- 
economic  impact  as  a  result  of  tha 
testing  costs  is  very  low.  Five  chemicals 
have  a  potential  for  significant  adverse 
impact  on  the  basis  of  the  estimated 
testing  costs  if  the  manufacturers  and 
processors  of  each  chemical  choose  to 
conduct  the  optional  biodegradation 


test  If ithe  biode^dation  testis  not 
conducted  for  these  five  chemicals,  only 
two  wfll  have  a  potential  forsignificant 
impact  The  specific  chemicals  falling 
into  each  of  these  grOups  may  be  found 
in  the  Economic  impact  analysis  in  the 
public  docket. 

Please  refertb  the  economic  analysis 
for  a  complete  discussion  of  test  cost 
estimation  and  the  potential  for 
economic  impact  resulting  from  these 
costs.'  J!  ■  .■>■  - 

V.  Availabifity  of  Test  Fatalities  and 
Parsoonel 

Section  4(bHl)  of  TSCA  requires  EPA 
to  consider  "die  reasonably  foreseeable 
availability  of  the  facilities  and 
personnel  needed  to  perform  the  testing 
required  under  the  rule."  Therefore,  EPA 
conducted  a  sto<fy  to  assess  the 
availability  for  testing  services  created 
by  section  4  test  rules  demands.  Copies 
of  the  study.  Chemical  Testing  Industiy: 
Profile  of  Toxicologtcal  Testing,  can  be 
obtained  through  &  National  Technicfd 
Information  Service  (l^fnS).  5285  Port 
Royal  Road.  Springfield,  VA  22161  {VB 
82-140773).  On  the  basis  of  this  study, 
and  a  survey  of  laboratories  that  can 
conduct  the  biode^dation  test  (Ref. 
37),  th^Agency  believes  that  there  will 
be  available  test  facilities  and  personnel 
to  perform  the  testing  specified  in  this 
rule. 

VI.  Rulemaking  Reoord 

EPA  has  established  a  record  for  this 
rulemaking  proceeding  (docket  number 
OPTS-42088D].  This  record  includes: 

A.  Supporting  Documentation 

(1)  Fedanl  Ragitter  notices  pertaining  to 
this  rule  consisting  ot 

(a)  Notice  of  EPA's  proposed  test  rule  for 
OSW  Chemicals  (52  FR  20336;  May  29, 1987). 

(b)  Notice  to  extend  comment  period  on 
proposed  test  rule  for  OSW  Chemicals  (52  FR 
29395:  August  7. 1967). 

'  (c)  Notice  to  reopen  comment  period  on 
propoeed  test  rule  for  OSW  Chemicals  (S3  FR 
911;)anuaiyl4.1fl88). 

(d)  TSCA  test  guidelines  final  rule  (40  CFR 
Parts  790, 797,  and  79B;  September  27, 1985) 
and  modifications  (52  FR  19066;  May  2a 
1987). 

(e)  TSCA  GLP  standards  (48  FR  53922: 
November  29, 1963). 

(f)  NoUcc  of  final  rulemaking  on  data 
reimbursement  (48  FR  31788:  )uly  11, 1983). 

(g)  Notice  of  interim  final  rule  on  single- 
phase  test-rale  development  and  exemption 
proceduiea  (SO  FR  20082:  May  17, 1985). 

(2)  Support  documents  consisting  of: 

(a)  Literature  search  results  and  critique. 

(b)  Economic  impact  analysis  of  NFRM  fw 
.  the  chemicals  subieot  to  this  final  rule. 

(c)  SoHd  Waste  Disposal  Act  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1978  (40  U.S.C  lODBl). 

(d)  I^entifioation'and  listing  of  Hazardous 
Waste  (40  CFR  Part  281). 


(3)  Communicatioas  consisting  of: 

(a)  Written  pidilic  comments. 

(b)  Transcript  of  public  meeting. 

(4)  Report^TChenical  Testing  Industiy: 
Profile  of  Toxicok>gical  Testing  (Obtdber, 
1981)..  i 

Confidential  Business  Information 
(CBI).  white  part  of  the  record,  is  not 
availaUe  for  poblie  refview.  A  pubKc 
version  of  the  tecord;  from  whidi  CBI 
has  been  deleted;  toivaitable  for 
inspection  In  the  TSCA  Pubyc  Docket 
Office.  Rm.  NB^GODC  401 M  St^  SW.. 
Wastangton,  DC  from  8  aj».  to  4  pjn.. 
Monday  throi^  FHdey,  except  legal 
holidays. 
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(SO)  The  Procter  and  Gamble  Company. 
T.W.  Moooey,  Technical  Government 
Relatione.  Letter  to  EPA.  (Febnary  12. 1 

Vn.  Other  Regulatory  RequiniBents 

A.  Executive  Onkr  12201  ' 

Under  Executive  Order  12291.  EPA      ' 
must  judge  whether  a  rule  is  "maior" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  impact  Analysis.  EPA 
has  determined  that  this  test  rule  is  not 
major  because  it  does  not  meet  any  of 
the  criteria  set  forth  in  section  1(b)  of 
the  Order  i.e.,  it  will  not  have  an  annual 
effect  on  th«  economy  of  at  least  $100 
million,  will  not  cause  a  major  increase 
in  costs  or  prices,  and  will  not  have  a 
significant  adverse  effect  on  competition 
..or  the  ability  of  U.S.  enterprise  to 
compete  with  foreign  enterprises. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Order 
12291.  Any  written  comments  from  OMB. 
to  EPA,  and  any  EPA  response  to  those  '■ 
comments,  are  included  in  the 
rulemaking  record. 

B.  Regulatoiy  Flexibility  Act 

Under  the  Regulatory  Fl«cibility  Act 
(5  U.S.C.  601  et  seq..  Pub.  L  96-354, 
September  19, 1960),  EPA  is  certifying 
that  this  test  rule  will  not  have  « 
significant  impact  on  a  sutrotantial 
number  of  small  buainessess  because:  - 
(1)  They  are  not  likely  to  perform  testing . 
themselves,  or  to  participate  in  the 
^organization  of  the  testing  effort;  (2)  they 
wUl  experience  only  very  minor  costs,  if. 
any.  in  securing  exemption  from  testing 
requirements;  and  (3J  they  are  imlikely 
to  be  affected  by  reimbursement 
requirements. 

C  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
final  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq..  Pub.  L  96-511, 
December  11, 1980),  and  has  assigned 
OMB  control  number  2070-0033. 

list  of  Subjects  in  40  CFR  Parts  795, 796  ^ 
and799  * 

Testing.  Environmental  protection, 
hazardous  substances.  Chemicals, 
Laboratories,  Provisional  testing. 
Recordkeeping  and  reporting 
requirements. 

Dated:  )une  3. 1966. 

|.A.  Moore, 

Asaislanl  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore.  40  CFR  Chapter  I.  is 
amended  as  follows: 


PART  795-^AMENOiO] 

T' 1.  In  Part  795:  ' 

^   a.  Tha  authority  dla  tion  for  Part  795 
continues  to  read  as  follows: 

Aathocity:  15  U.S.C.  2603. 

b.  Section  7B5.54  is  added,  to  read  as 
foUows: 

{796lS4   AnaareUeinlereblologlctf 
lianafoi  iiwUun  ids  psta  tor  ciMiiiicaisin 
tils  auoaurtsoa  anvwoiimscn* 

(a)  introduction.  (1)  This  guideline 
describes  laboratory  methods  for 
developing  anaerobic  microbiological 
transformatim  rate  data  for  organic  . 
chemicals  in  subsurface  materials.  The 
method  is  based  on  a  time-tiared 
approach.  For  chemicals  thatare  . 
degraded  rapidly,  only  a  portion  (the  0. 
4.  and  8  week  sampling  periods,  for 
example)  of  the  test  will  have  to  be 
completed;  however,  for  slowly 
degrading  chemicals,  the  entire  tast  may 
have  to  be  performed  (64  weeks).  The 
data  will  be  used  to  calculate 
degradation  rate  constants  for  each 
tested  chemical  over  a  range  of 
environmentil  conditions.  The  rate 
constants  obtained  from  testing  will  be 
integrated  into  algorithms  to  assess  the 
fate  of  organic  chemicals  leaching  into 
ground  water  from  waste  management 
facilities. 

(2)  Anaerobic  transformations  are 
evaluated  under  methanpgenic  and 
sulfur-reducing  conditions.  Aerobic 

'  i>iodegradation  was  not  included  in  the 
modeling  analysis  for  two  reasons: 

(i)  Aerobic  biodegradation  would  be 
limited  by  the  concentration  of  oxygen 
in  ground  water.  In  the  laboratory, 
oxygen  would  probably  not  be  limiting, 
and  the  resulting  degradation  rates 
obtained  would  possibly  be 
overestimationsof  actual  subsurface 
degradation  rates.  * 

(ii)  Aerobic  degradation  would  only 
occur  at  the  leading  edge  of  a 
contaminant  plume  where  dispersion 
and  other  processes  dilute  the  plume 
with  oxygenated  water,  as  stated  Ln  _ 

I  .Wilson  et  ai.  (1985),  in  paragraph  (d{(24) 
of  this  section. 

(3)  Hie  anaerobic  transformation  of 
chemicals  in  selected  subsurface 
samples  shall  be  estimated  from 
subsurface  microcosm  studies  using 
methods  adapted  from  procedures 
recently  reported  by  Wilson  et  al.  (1986), 
in  paragraph  (d)(25)  of  this  section.  . 
These  procedures  shall  be  used  to 
determine  the  length  of  the  adaptation 
period  (time  interval  before  detectable 
degradation  of  the  chemical  can  be 
observed]  and  the  half-life  of  the 
chemical  following  the  adaptation 
period.  Supporting  laboratory  methods 
shall.be  used  to  measure  the  levels  of 


residual  test  chemical  intennediate 
degradation  prpdocts,  biomass.  and 
oUier  phycical:cbemical  patametert: 

(b)  Labordtoiy  pmeeduret^i) 
Identlpcutidn  ofsubsurfaca  samplitig 
sites,  collection  ofstAsutface  materiaisi 
and  transportation  and  stance  (^  ' 
subsurface  mat6riaf8.--^il  A  mivAmimiCf 
six  subsurface  sampling  ^tes  shall  be 
identified  on  the  basis  of  two 
temperaturas  aitd  6vee  pH  values. 
Three  of  the  sites  shall  have  amiual 
average  temperatures  near  10  *C  and 
tiiree  of  the  sites  shall  have 
temperatures  near  20  *C  These  values 
are  chosen  to  represent  the  high  and  low 
temperatures  commonly  observed  in 
aquifers  and  ere  one  standard  deviation 
on  either  side  of  the  mean  temperature  . 
of  IS  *C.  Generally,  low  temperature 
sites  are  located  in  northern  latitude 
areas  of  the  United  States,  and  high 
temperatures  correspond  to  southern 
latitude  areas. 

(ii)  Acidic  (pif  44>  to  M),  neutral  (pH 
6.5  to  7.5).  and  alkaline  (pH  84)  to  9.5) 
sites  shall  be  selected  for  each 
temperature  range.  These  ranges  (rfpH 
values  for  ground  waters  are  selected  to 
estimate  the  effect  of  pH  on  microbial 
degradatitm  capacity  and  to  examine 
the  effect  of  chemical  form  on  the 
degradation  of  chemicals  having 
diSsodeble  hydrogen  (i.e,  degradation 
of  the  protonated  and  unprotonated 
forms  of  the  chemical).  Ground  waters 
at  all  sites  riiall  have  dissolved-oxygen 
levels  below  0.1  mg/L  and  sulfate 
concentrations  below  10  mg/L.      u.    'T-. 

(iii)  Samples  of  subsurface  materials '  " 
shaU  be  collected  in  a  manner  that 
protects  them  from  contamination  from 
surface  materials  and  maintains 
anaerobic  conditions.  An  appropriate 
procedure  has  been  r^Kirted  by  Wilson 
et  al.  (1963),  in  paragraph  (d)(28)  of  this 
section.  First,  a  bore  hole  ii^ drilled  to 
the  desired  depth  with  an  au^r.  Then 
the  auger  is  removed  end  the  sample 
taken  with  a  wireline  piston  core  barrel, 
as  reported  by  Zapico  et  aL,  1987,  in 
paragraph  (d)(l4)  of  this  section.  The 
core  banel  is  immediately  transferred  to 
an  anerobic  chamber,  Hlled  and 
continually  purged  with  nitrogen  gas, 
and  all  further  manipulations  are 
performed  in  the  chamber.  Using  aseptic 
procedures,  up  to  5  centimeters  (cm)  of 
the  core  is  extrud&d,  tiien  bndien  off  to 
produce  an  uncontaminated  fecc.  A 
sterile  paring  device  is  then  installed, 
and  the  middle  30  to  35  cm  of  the  core  Is 
extruded,<paring  away  the  outer  1.0  cnh 
of  core  material.  As  a  result,  the 
material  that  had  been  in  contact  with 
the  core  barrel,  and  thus  might  be  ' 
contaminated  with  surface 
microorganisms,  is  discarded. 
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M odtficatf4as  of  this  technique  Can  be 
used  for  sepnples  obtained  from  deep 
coriM  detfces  whmi  auger  equipment  is 
insuffidei^i  because  of  the  depth  of  the 
aquifer.  S^Murfaoe  material  shall  be 
stored  und0r  nitrogen  gas  and  on  ice  and 
shall  be  usfed  in  microcosm  studies 
within  7  dUys  of  collection. 

(iv)  GraUod  waters  will  be  collected 
from  die  Mre  bole  used  ^o  collect 
subsuHacMmaterials.  Ground  waters 
will  be  pi4iped  to  the  surface.  The  bore 
hole  sboul^  be  puiged  with  argon  before 
pumping  logins.  The  pumping 
mechanist)  should  be  flushed  with 
enough  grmmd  water  to  insure  diat  a 
representative  nound  water  sample  is 
obtained.  pRiis  flushing  process 
generally  tiquires  a  volume  equal  to  3  to 
10  times  t|^  volume  of  watw  in  the  bore 
hole.  Onci  [flushing  is  conq>lete.  ground 
water  san|[^es  should  be  collected,  and 
stored  undtr  nitrogen  and  on  ice  for 
transport  libck  to  the  laboratory.  Ground 
waters  sh^  be  sterilized  by  filtration 
through  OJ^  micrometer  Ifua) 
membraiiM  on^ite  in  a  portable 
anaerobicj^mber  filled  and 
continuallM  purged  with  nitrogen  gas. 
The  steril4|water  shall  be  stored  under 
nitrogen  and  pn  ice,  and  shall  be  used  in 
microcos4  istiidies  within  7  days  of 
collectioaj ' 

(v)  Tvyoisamples  shall  be  collected 
from  each|Of  the  6  sites.  Each  core 
nmple  shtfl  be  assayed  for  test 
chemical  otgradation  and  analyzed  for 
biomass  (IwterotrtqDhic,  sul&teHreducing. 
and  meth^ogenic)  and  physical- 
chemical  parameters  (pH,  cation 
exchange  ^paclty,  total  organic  carbon, 
percent  bq^  saturation,  percent  silt, 
percent  sand,  percent  clay,  redox 
potential.  D^osnt  ash-free  dry  weight). 
Each  corresponding  ground  water 
sample  wi||  be  analj^  for  pH, 
dissolved  (i^cygen.  dissolved  organic 
carbon,  ni^ents  (sulfate.  phoq>hate. 
nitrate),  cd^duotivity,  and  temperature. 

(2)  AiMMybic  Microcosm  assay,  (i) 
Microcosm^^  shall  consist  of  16»«iilliliter 
(mL)  senu|iibottles  which  have  been 
filled  coiB^tely  with  a  slurry  of 
subsurface  knaterial  and  ground  water 
(20  grams  Univalent  diy  wt  (oven  dry 
wt.  103  *C1  iidid  to  80  mL  ground  water). 
One  series  pf  serum  botdes  shall  be 
amended  tu  a  level  of  200  mg/L  sulfate 
(weight/vc^ume  added  as  sodium 
sulfate)  to  Mmulate  sulfate-redudng 
conditions!  tt  die  level  of  soluble  sulfate 
falls  below  |50  mg/L  at  any  sampling 
time,  addiwmal  sidfate^200  mg/L. 
weight/voUme)  should  be  added  to  all 
remaining  nilfate-amended  microcosms. 
Soluble  awiiate  levels  should  be 
measured  py  die  method  of  Watwood  et 
al.  (1986).  in  paragraph  (d}(23)  of  diis 


section.  A  second  series  shall  be  left 
unamended  to  simulate  methanogenic 
conditions.  All  manipulaticms  in 
preparing  the  microcosms  shall  be 
perfonned  asepHcally  under  strict 
anaerobic  conditions,  as  described  in 
Kaspar  and  Hedje  (1982)  in  paragrapAi 
(d)(10)  of  this  section,  or  oAer 
equivalent  methods,  and  all  equ^ent 
in  contact  widi  die  subsurface  samples 
shaH  be  sterilized.  Sterile  controls  shall 
be  prepared  by  autodaving  the  samples 
for  a  minimum  of  1  houroneachof3 
consecutive  days.  Test  diemical 
amendments  shall  be  prepared  in  sterile 
nitrogeh^Nirged  ground  water.  Sparingly 
soluble  and  volatile  chemicals  shall  be 
added  to  sterile,  nitrogen-purged  ground 
water  and  then  stirred  overnight  without 
a  head  qMce. 

(ii)  The  active  and  control  microcosms 
shall  be  dosed  with  the  test  chemical 
and  OJOOOZ  percent  (w/v)  Resazurin  as  a 
redox  indicator,  and  dien  eadh  unit  shall 
be  immediately  sealed  with  a  Teflon*- 
coated  gray  butyl  rubber  septum  and 
crimp  seal.  As  stated  previously,  all 
manipulations  shall  be  performed  under 
strict  anaerobic  oonditions.  as  described 
tai  Kupar  and  Ttedje  (1982)  in  paragraph 
(dKlO)  of  this  section,  or  odia- 
equivalient  methods.  The  microcosms 
shall  be  stored  in  the  daric  at  the  original 
in-situ  temperature.  Active  microcosms 
and  control  microcosms,  randomly 
selected  from  the  sulfate-amended 
series  and  the  unamended  series,  shall 
be  sacrificed  and  analyzed  at  0, 4. 8, 16, 
32.  and  64  weeks  for  residual  test 
chemical  and  the  formation  of 
degradation  intennediates.  Once  the 
residual  level  of  the  diemical  drops 
below  5  percent  of  the  initial 
concentration,  analysis  of  microcosms 
at  subsequent  time  periods  is  not 
required.  The  active  microcosms  and 
control  microoosms  from  both  series,  at 
weeks  a  16,  and  64  (or  randomly 
selected  from  the  remaining  samples  the 
week  following  96  percent  degradation 
of  the  chemical,  if  less  dian  week  64) 
shall  also  be  analyzed  for  heterotrophic 
sulfate-redudng,  and  methanogenic 
bacteria. 

(iii)  Three  concentrations  of  each 
chemical  tested  shall  be  used.  The  test 
chemical  concentrations  should  range 
between  a  low  level  of  30  times  the 
health-based  level  and  a  level  that 
equates  to  the  chemical's  solubility  (or 
to  a  leveUhat  causes  iflthibition  of  the 
test  cfaeimcars  degradation). 

(iv)  Biomass  measurements  shall  be 
made  for  heterotrophic,  sulfate-reducing. 
and  methanogenic  bacteria.  Biomass 
measurements  have  been  induded  to 
insure  comparability  of  results  between 
samples  of  subsurface  materials.  ■ 


Degradation  rates  deifved  from 
sedteient  samples  having  significantly 
high  or  low  (stitdent  T  test.  90  percent 
level)  bacterial  populations  woidd  not 
be  considered  in  subsequent  modeling 
efforts.  Also,  die  ratio  of  sulfate- 
redudng  organisms  to  methanogenic  ' 
organisms  would  be  used  to  determine  if 
die  dominant  redox  oonditions  were 
sulfate-reducing  or  medianogenlc. 
Anaerobic  techniques  described  by 
Kaspar  and  HedJe  (1982).  died  in 
paragraiAr(dKlO)  of  diis  section,  or 
other  equivalent  methods;  shaU  be  used, 
(v)  Heterotrophic  bacterial  --. . 

concentraticms  shall  be  measured  by  a 
modification  of  the  procedure  developed 
by  Moloogoski  and  IQug  (1976)  and 
Clark  (1965),  died  in  paragraphs  (d)(13) 
and  (d)(6)  of  diis  section,  respectively.  A 
ten-mL  sample  taken  from  die  center  of 
the  appropriate  microcosm,  which  has 
been  well  mixed,  shall  be  aseptically 
transferred  to  100  mL  of  sterile  dilution 
medium  and  agitated  to  suspend  the 
organisms.  Ten-mL  samples  shall  then 
be  transferred  immedtetely  from  the 
center  of  the  suqiension  to  a  90-mL 
sterile  dilution  medium  blank  to  give  a 
10~*  dUution:  10  mL  shaU  be  similariy 
transferred  to  another  90-mL  of  sterile 
dilution  medium  to  obtain  a  dilution  of 
10~*.  This  process  shall  be  repeated  to 
give  a  ddution  series  through  at  least 
10-*.  Only  die  10' >  dilution  need  be 
prepared  from  control  samples.  The 
dilution  series  can  be  modified  to 
indude  dilutions  of  greater  than  10"  ^  if 
necessary,  and  if  suffident  sample  iS" 
available.  Pnm  the  highest  dilution,  ai- 
mL  portions  shall  be  transferred  to  the 
surface  of  each  of  three  dilute  tryptone 
glucose  extract  agar  plates.  The  sample 
shaU  be  spread  immediately  over  the 
surface  of  As  plates;  die  process  shall 
be  repeated  for  lower  dilutions.  IMlute 
tryptone  glucose  agar  plates  shall  be 
prepared  by  combining  24J0  g  tryptone 
^cose  extract  agar  in  1  liter  of  distilled 
water.  The  mixture  shall  be  autodaved. 
and  25  mL  of  the  molten  agar  shaU  be 
transferred  to  petri  jdates.  Agar  plates 
should  be  stored  in  an  anaerobic         | 
chamber  for  a  mininwim  of  24  hours 
before  use.  The  inoculated  plates  shall  i 
be  incubated  in  plastic  bags  in  the  glove 
box.  or,  if  necessary,  rsmoved  and  kept 
in  anaerobic  {ars.  After  14  days,  of 
incubation,  the  plates  shall  be  examined 
and  the  total  count  per  gram  of  dry 
sediment  material  shall  be  determined. 
If  the  plates  from  the  most  dilute  sample 
show  more  than  300  colonies,  the 
dilution  series  was  inadequate.  In  this 
case,  all  of  the  plates  shall  be  discarded, 
and  the  process  shall  be  repeated  with., 
greater  dilutions,  as  ^propriate. 
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(vi)SuUate-rediiGiagapeci«silMUbe  . 
entunented  by  the  i4PN  (auMt  probable 
number)  tecboiqtw  as  deadbed  in 
Pankhunt  (1971>  in  parasrapb  ((^15)  of 
this  aectioa,  or  other  eqiuveJeai  piethod 
The  dilution  series  shall  be  prq^redas 
described  for  hetetbtrtqihic  bacteria. 

(vii)  Metbanogenic  bacteria  shall  be  . 
enumerated  by  the  MPN  technique  as 
described  by  |ones  et  al.  (1982]  in 
paragraph  (d)(9)  of  this  section,  or  by 
another  equivalent  method.  The  dilution 
series  shall  be  prepared  as  described  for 
heterotrophic  bacteria. 

(3)  Analytical  measures  ufthe  loss  of 
test  chemical  and  intermediate  *— 

degradation  products,  (i)  The  loss  of  test 
chemical  shall  he  quantified  by 
measuring  the  residoat  test  chemical. 
The  formation  of  degradation 
intermediates  shaU  be  quantified  in 
microcosm  assajFS  for  test  chemicals 
that  can  potentially  be  transformed. 
Analysis  for  degradation  intermediates 
sfcaR  be  required  when  the  level  of  test 
chemical  has  been  reduced  by  more 
than  25  percent.  Concentrations  of  the 
potential  degradation  products  1,2-,  1,3-, 
and  1.4-dicMorobenBene,  and  1,2,4,5- 
telrachloFobenseiieshatl  be  measured  in 
the  apptopriate  mkrocosms  used  to 
analyse  the  degradation  of 
pentadihwobenene.  The  concentration 
of  the  potntfnl  degradation  product 
dibromomethane  shaU  be  measured  in 
the  appropriate  micracasms  used  to 
analyze  tbedsgradatiai  of  bromoform. 
The  potential  deyadation  prodads 
methanclbid  and  chloramt  thane 
(methyl  chlorUe)  dull  he  measured  in 
the  appropriate  microcosn  used  to 
analyse  the  degradation  of 
trichhuoaiethanrthioL  The  potential 
iaterraedtate  products  1,2-.  13-.  and  1.4- 
dichkvobeDzene  ahaU  be  measured  in 
the  appropriate  microcosm  used  to 
analyse  the  degradation  of  1JZ,4,5- 
tetrachlerabensiaBe. 

(ii)  Measurements  of  teat  chemical 
and  intermediate  degradation  products 
will  require  organic  analytical 
techniques  tailored  to  the  specific  test 
chemical  and  snbsarface  material  being 
investigated.  Several  extraction  and 
purge-trap  techniques  are  available  for 
the  recovery  of  residual  test  chemicals 
and  degradative  iaiecraediates  from 
subsnrface  materials.  Unique  analytical 
procedures  would  have  to  be.developed 
or  modified  for  each  test  chemical  and 
sedimeaL  The  following  repcesent 
examples  of  such  techniques: 

(A)  Soxiet  extraction  as  described  in 
Anderson  et  aL  (1985).  Bo^rt  et  aL 
(1984),  Biceman  et  aL  (1966).  Grimalt  et 
aL  (1984).  and  Kjolhok  (1985)  in 
paragraphs  (d)  (2).  (3).  (7).  (8).  and  (11)  of 
this  section,  respectively. 


(^  Shake  flaskosethod  aa  described 
in  BruQoac  at  aL  (19B6).  and  Knssel  and 
MGl)uffia<19e3)  in  paragrapha  jd)(4) 
and  (IB)  of  this  section,  respoctiwely. 

(C)  Sonificaben  as  described  in 
Schelienbeig  et  al  (19M)  ia  par^raph 
(dXl7)ofthissectioa 

(D)  Homogeniutiaa  as  described  in 
FowUe  and  Snbsan  (1964.  U>pex-Avila 
et  aL  (1983).  Sims  etaL  (196Z).  Slott  and 
Tabatabai  (1965).  and  U.S.  EPA  (1962)  in 
paragraph*  (d)(5).  (12).  (18).  (19).  and 
(22)  of  this  section,  respective^. 

(E)  Pufge-trap  techniques  have  been 
described  by  Wilson  et  aL  (1966)  in 
paragraph  ((^(24)  of  this  section. ' 

(iii)  These  procedures  can  be  readily 
ctMpled  to  gas  efafomatogFaphy  (GC) 
and  high-praasure  liquid 
chromatography  (HPLC)  procedures  to 
quantify  the  chemicals  of  interest. 
Whatever  analytical  procedure  is 
selected  shall  follow  Good  Laboratory 
Practice  Staadaids  of  40  CFR  Part  792. 

(4)  CharacteraaUoaof  mibgurface 
materials  and  ground  ivofeis.  (i) 
Subsurface  materials  shall  be  classified, 
described,  and  characterized  as  to  soil 
type  and  physical  and  chenucal 
properties  using  standard  procedures  as 
described  by  the  Soil  Conservation 
Service  (LLS.  Department  of  Apiculture. 
1972  and  1975)  in  paragraphs  (d)  (20) 
and  (21)  of  this  paction,  or  other 
equivalent  methods.  Ten  parameters 
will  be  nwasured  as  follows: 

(A)  Total  orssaic  carbm  (TOQ. 
(B)pH. 

(C)  Cation  exchange  capacity. 

(D)  Percent  base  sahuatien. 

(E)  Percent  silL 

(F)  Percent  sand. 

(G)  Percent  day. 
(H)  Redox  potential. 

(I)  Percent  ash-fee  dry  weight 

(HTexture. 

(ii)  Ground  water  shall  be 
characterised  far  the  fblknwiag,  by 
standard  water  and  wastewater 
methodadaacribed  by  the  American 
Public  Health  Assodatioa  (1965)  in 
para^apb  (d)(1)  of  this  section,  or  oAwr 
equivalent  methods: 

(A)pH. 

(B)  Oissnlved  oxygen. 

(C)  Diaaolved  ori^nic  cari>on. 

(D)  Nutrients  iodudiag  sulfate, 
phospbat^  and  nitrate. 

(E)  Conductivity. 
(FJ  Temperature. 

(iii)  The  properties  of  pH.  dissolved 
oxygen,  and  temperature  shall  be 
measured  at  the  site  of  collection.  All 
other  properties  shall  be  measured  in 
the  laboratory. 
r~~T^)  Data  to  be  reported  to  the  Agency. 
iData  shall  be  repeated  for  the  two 
subsurface  samples  and  corresponding 


groand  watect  taken  from  the  six 

(llffsi— 1  satplii^  silts 

(1)  The  loUowing  sMl  be  reported  lor 

(i)Uwetooff  sidail  testchemicab 
(n«/giWdcy  wt)  quaaiified  in  each  of 
the  randoBi^  aelecled  replicale 
microcosm  and  steite  controls  at  the 
specirio  tiflM  pariedsidantiBod  under     ^ 
the  anaerobic  aucfocoaBsassay. 

(ii)  Nuaibers  of  heterotrophic,  sulfiate- 
reduciiv,  and  ssathanogenic  bacteria 
(cokmy  fonaing  units  (CFU)or  asost 
probable  nnmbwr  units  (MPMJ)  per  gm 
dry  wt)  annmerated  in  each  replicate 
micfocoam  and  sterile  conlreb  at  the 
specific  time  periods  identified  under 
the  anaerobio  miorocosffl  assay, 

(iii)  Levels  of  persistant  degradation 
intermediates  identified  in  ancrocoam 
and  sterile  controls  at  the  specific  lime 
periods  identified  a^der  the  anaerobic 
microcosm  assay. 

(iv)  Measnredvahies  for  pH.  cation 
excbai^capactty  (mag/lOO gpn dry  ad), 
percent  base  saturation,  percent  silt 
(percent  dry  wt).  peroent  sand  (percent 
dry  wt).  percent  clay  (pescent  dry  wt). 
redox  potential  (Eh,  Standard  Hydrogen 
Electrode),  percent  aah  free  dry  weight 
(percent  diy  wt),  and  a  description  of 
texture. 

(2)  For  ground  water  samples,  the 
analysis  report  riiaU  provide  measwed 
values  for. 

(UpH.      ^r-  ^.y   ...'■;?  n-: 

(in  Dissohred  taygen  (mg/L). 

(iii)  IKssolved  ofgsnic  caibon  (mg/Lj. 

(iv)  Natrienis  Indudiag  sulfate  (ntg/L). 
phosphate  (a^L),  and  nitrate  (mig/L). 

(v)  Conductivity  (amho,  25  *C). 

(vi)  Teo^Mrature  (*C). 

(d)  R^ennces.  For  additional 
background  inferatation  cited  in  this 
protocot  the  fbUowiBg  references  sbould 
beconsuked: 

(1)  American  Public  Health 
Association.  Aawrican  Water  Works 
Association,  and  Water  PoHulion 
Control  Federation.  "Standard  methods 
for  the  examination  oi  water  and 
wastewater."  16th  ed..  A.E.  Greenberg. 
R.R.  Tnvsel  and  LXL  Clesceri  (eds.). 
American  Public  Health  Association. 
Washington,  DC  (1965). 

(2)  Anderson.  J.W^  G.H.  Herman.  DJt 
Theilen.  and  AJ?.  Weston.  "Method 
verification  for  determination  of  .j 
tetrachloradibenzodioKina  in  soiL" 
Chemoepitem  1«:1115>1126  (1965). 

(3)  Boasart,  L,  WJO.  Kachal.  and  R. 
Bartha.  "Fate  of  hydrocarbons  during  oil 
sludge  disposalia  aoH."  Applied  and 
Eavironmental  MiciobioU^  47:763-767 
(1964). 

(4)  Bruaner,  Ww  FJt  SutherlandL  and 
D.D.  Focht  "Enhaneed  biodegradatioa 
of  pol3K:hlorinated.biphenyls  in  soil  by 
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analog  e^chment  and  bacterial 
^(xxiamatL'' Joumt^  of  EDvinameitta! 
Quality  14:324-328  (1965). 
.  (JS)  Po«ir|ie.  PJ  A,  and  Ti.  Bulman. 
"ExtractUn  of  anttuacene  and  benzo(a)- 
pyrene  ttfiiia  soiL**  Analytical  Chemistry 
58:721-78$  (1988). 

(6)  Clark.  F£  "Agar-plate  method  for 
total  nricHtbial  count."  p.  146Q-1488.  In: 
CA.  Blaiji  (ed.),  'Methods  of  soil 
analy8i8.|fart  2.  Chemical  and 
MicrobioHigical  Properties."  American 
Society  dfi  Agronomy.  Imr.,  Madison  WI 
(1905). 

(7)1 
Ingram, 
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an.  GA.  B.  Davani,  and }. 
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ns  and  polycyclic  aromatic 
Dns  in  soil  beneath  waste 
its  from  natural  gas 


productida."  Environmental  Sciencejand 
TechnoJdiy.  20>.508-514  (1988). 

(8)  Griitelt )..  C  Marfil.  and  J. 
Albaigesi  j* Analysis  of  hydrocarbons  in 
aquatic  saliments."  International 
Journal  m  Environmental  Analytical 
CAeRii«<:i4|  18:183-194  (1984). 

(9)  lona^.  JG..  BAI.  Simon,  and  S. 
Garden^.t"Factprs  affecting 
methanogtnesis  and  associated 
anaerobif  nrocesses  in  ti^e  setfiments  of 
a  stratifiMeutrophic  Vake."  Journal  of 
General  Microbiology  128:1-11  (1982^ 

(10)  KaUrar.  HJ^..  and  I.M.  Tiedje. 
"Anaerobic  bacteria  and  processes."  p. 
980-1009.  in:  Ai.  Page  (ed.),  "Methods 
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Microbiological  Properties."  American 

inomy.  Madison.  WI 


Society  o 
(1882). 
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soils  and 
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PART  7M-{AIIENDE0] 

2.  In  Part  796: 

a.  The  authority  citation  for  Part  796 
continues  to  read  as  follows:  [ 

Au&oriljr:  15  U.&C.  2803. 

b.  Section  796.3508  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(lMy)  and  revising  paragraphs  (b)(1) 
(iii).  (iv).  (v),  (vii).  (be),  alid  (x)  and 
(b)(2)(i)  (CM')  and  (D)  (J)  and  (2).  to  read 

■asfbUows:        •  -    i 


•.-.1-, 


f79CJf00 

at2S*& 


(b)  *  •  •  I 

(!)•••  ; 

(ii)  Purity  of  water.  Reagent-grade 
water  (e.g..  water  meeting  ASTM  Type 
IIA  standards  or  an  equivalent  grade) 

shall  be  used  to  miiiiniiy<» 

biodegradatioit.  *  *  *  I 

(iii)  Sterilization.  All  glassware  shall 
be  sterilized.  Aseptic  conditions  shall  be 
used  in  the  preparation  of  all  solutions 
and  in  carrying  oat  all  hydrolysis 
experiments  to  eliminate  or  minimize 
biodegradation.  Glassware  can  be 
sterilized  in  an  autoclave  or  by  any 
other  suitable  method. 

(iv)  Precautions  for  volatility.  If  the 
chemical  is  volatile  the  reaction  vessels 
shall  be  almost  completely  filled  and 
sealed. 

(v)  Temperature  controls.  All 
hydrolysis  reactions  shall  be  carried  out 
at  25  *C  (±1  *C)  and  witii  ti>e 

temperature  controlled  to  ±0.1  *C. 

*       *       •       •       * 

(vii)  Concentration  of  solutions  of   ! 
chemical  substances.  The  concentration 
of  the  test  chesical  shall  be  less  than 
one-half  the  chemical's  solubility  in 
water  but  not  greater  than  10~^. 

•    ;••••  I 

(ix)  Buf^f  Catalysis.  For  certain 
chemicals,  buffers  may  catalyze  the 
hydrolysis  reactirai.  If  this  is  suspected, 
hydrolysis  rate  detennination  shall  be 
carried  out  with  the  ap'propriate  buffers 
and  the  same  experiments  repeated  at 
buffer  concentrations  lowered  by  at 
least  a  factor  of  five.  If  the  hydrolysis 
reaction  produces  a  change  of  greater 
than  0.05  pH  units  in  the  lower 
concentration  buffers  at  the  end  of  the 
measurement  time,  the  test  chemical 
concentrations  also  shall  be  lowered  by 
at  least  a  factor  of  five.  Alternatively, 
test  chemical  concentrations  and  buffer 
concentrations  may  both  be  lowered 
simultaneously  by  a  factor  of  five.  A 
sufficient  criterion  for  minimizationof 
buffer  catalysis  is  an  observed  equality 
in  the  hydrolysis  rate  constant  for  two 
different  solutions  differing  in  buffer  or 


-aiCi 
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test  chemical  concentration  by  a  fiactor 
of  five. 

(x)  Photosensitive  chenucals.  The 
solution  absorption  spectrum  can  be 
emi^oyed  to  determine  whether  a 
particular  chemical  is  potentially  subject 
to  photolytic  transformation  upon 
exposure  to  light  Fbr  chemicals  that 
absorb  light  of  wavelengths  greater  than 
290  nm.  the  hydrolysis  experiment  shall 
be  carried  oat  in  the  daric,  under  amber 
or  fed  safeligbts.  in  amber  or  red 
glassware,  or  emidoying  other  suitable 
methods  for  preventing  photolysis.  The 
absorption  spectnun  of  the  chemicai  in 
aqueous  solution  can  be  measured 
under  S  796.1050. 
*— .        .        .        .      ■ 

(2)  *  *  *  ' 
(i)  •  *  * 

{1)  The  concentratiens  of  all  ibe  above 
buffer  solutions  are  the  maximum 
concentration  to  be  employed  in  { 

carrying  out  hydndysis  measurements.  If 
the  inittel  oooceirttatian  of  the  test 
chemical  is  less  than  10~^  the  bufier 
concentration  shall  be  lowered  by  a 
corresponding  amount:  e.g..  if  the  initial 
test  chemical  conoentaation  is  10~%i.  tha. 
concentration  of  the  above  buffers  shaH 
be  reduced  by  a  factor  of  10.  fa  addttion. 
for  those  reactitNis  in  which  an  add  or 
base  is  not  a  reaction  product,  the 
minimum  buffer  conc^itration 
necessary  for  maintaining  the  pH  within 
+0.05  units  shall  be  employed. 

[1}  If  die  test  chendcal  is  readfly 
soluble  in  water,  prepare  an  aqueous 
solution  of  the  chenucal  in  the 
appropriate  buffer  and  determine  the 
concentration  of  the  chemicaL 
Alternatively,  a  sohition  of  the  chemical 
in  water  may  be  prepared  and  added  to 
an  appropriate  buffer  solution  and  the 
concentration  of  the  chemical  then 
determined.  In  thelatter  case,  the 
aliquot  shaB  be  small  enou^  so  that  the 
concentration  of  the  buffer  in  the  final 
solution  and  the  pH  of  the  solution 
remain  essentially  imchanged.  Do  not 
.  employ  heat  in  dissolving  the  chemical. 
The  final  coacentration  shall  not  be 
greater  than  one-half  the  diemical's 
solubility  in  water  and  not  greater  than 
lO-^bl 

[2\  \l  the  test  chemical  is  too  insoluble 
in  pure  water  to  permit  reasonable 
handling  and  analytical  procediuvs.  it  is 
recommended  that  the  chemical  be 
dissolved  in  reagent-grade  acetonitrile 
and  buffer  solution  and  dien  added  to 
an  aliquot  of  die  acetonitrile.  solution. 
Do  not  employ  heat  to  dissolve  the 
chemical  in  acetonitrile.  The  final 
concentration  of  the  test  chemical  shall 


not  be  greater  dian  on«-halflhe 
chemicar8>sohibiIIty  in  water  and  not 
greater  than  10~%L  In  additiao.  te  fiaal 
concentration  of  the  acetonitrile  shall  be 
one  volume  pement  or  less. 

PJUIT7»-f  AMENDED] 

3.inPett7Be: 

a.  The  authority  citatioa  for  Part  798 
continues  to  read  as  fMkyws: 

Authority:  15  U.S.C  2003.  ani.  2825. 

b.  In  §  79S.S0a.fay  icvisiag  paragraph 
(d)  to  read  as  fisHows: 

{7991500   Afithraqulnoae. 

•       •        •        *       • 

(d)  Effective  date.  (1)  The  effective 
date  of  this  final  rule  for  anthraquinone 
is  July  ao.  19B7. 

(2)  The  guidelines  andedier  test 
methods  cited  ia  tUs  section  are 
.  rafeienoed  as  thqr  exist  on  )aly  20, 19ST. 

I  #!     *     f     ■• .  ■  • 

c.  Subpart  D  is  added,  coosisting  at 
this  time  of  S  790iS055.  to  read  as 
follows: 

^  * 

Subpart  O    MuWoHaniicai  Teat  nwaa 


9799J0fi6 

(a)  Ueatification  ofteetsubetancet. 
(1)  llie  taUe  in  paragraph  (c)  of  this 
sectioB  ideettifies  dnae  choaical 
i|ibstances  diat  sImU  be  teeted  in 
accordance  with  this  section. 

(2)  Substances  of  at  least  99-peroent 
purity  shaB  be  used  as  the  teat 
substances. 

(b)  Penotts  required  to  submit  study 
phns,  conduct  tests,  andsvbmit  data. 
All  persons  who  raanofseutore 
(including  import  or  mamifectore  as  a 
byprodoct)  or  process  or  intend  to 
.raanufactue  or  process  one  or  more  of 
the  substsnoBS  in  paragraph  (c),  other 
than  as  an  Inmurity,  after  July  29. 1909, 
to  the  end  <rf  me  reimbursement  period 
shalt  submit  letters  of  intent  to  conduct 
testing,  submit  study  plans,  conduct 
tests,  and  submit  data,  or  submit 
exemption  BppUcati<His  for  those 
substances  diey  manufacture  or  process, 
or  intend  to  nuuanfiBcture  or  process,  as 
specified  in  this  section.  SutqMUt  A  of 
this  part,  and  I^arts  790  and  Tise  of  dils 
chapter  for  sin^e-phase  rulemaking. 

(c)  Designatimi  of  testing,  the 
substances  identified  in  die  foUowiag 
table  by  name  and  CAS  number  shaO  be 
tested  in  accordance  with  die 
designated  reifuixements  under 
paragraphs  (d)  and  (e)  of  tUs  section. 
The  paragraph  nnmben  listed  for  a 
substanpB  refer  to  the  specific  testhu 
and  reporting  requirements  specified  in 

4)aragi^phs  (d)  and  (e)  of  this  section. 
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(d)  Chemical  fate  testing— [1)  Soil 
adsorption— ii)  Required  teatiag.  A  soil 
adsorption  isotheni  test  shall  be 
conducted  with  the  substances 
designated  in  paragraph  (c)  of  this 
section  in  accordance  widi  i  TgeJZTSOof 
this  chapter. 

(ii)  Reporting  taqiitmnente.  The 
sediment  and  soil  adsorptiaa  isotherm 
tests  siusH  be  completed  and  the  final 
results  siAaiitted  to  the  Agency  widitn  9 
months  of  the  eBectivedite  of  the  finaT' 
rule. 

(2)  Hydrotysi»—H)  Requiret^ting.  A 
test  of  hydnrfysis  as  a  functhu  of  pH  at 
25  *C  shaH  b«  condvctedwfdi  die 
substances  designeted  inpare^aph  (c) 
of  Ihis  section  in  accordance  with 
S  790.3500  of  diis  chapter. 

(ii)  Reporting  reqairement  The 
hydndysis  tests  shall  he  OMnideted  and 
the  fiaal  results  submittad  to  the  Agency 
within  6  months  of  die  effective  date  of 
die  final  nile> 

(e)  Health  effects  testin^-{\) 
Subchronic  toxicity— {i\Reqmnd 
testing.  An  ore)  gavage  sabchionic 
toxicity  test  shall  be  conducted  in  the 
rat  with  dw  substances  designated  ia 
paragraph  (c)  of  this  sectioB  in 
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aocordanceiwith  §  796.2850  of  this 
chapter.      >^ 

(ii)  Jtepotting  nguireatents.  (A)  1 
oral  gavagsUubGliranic  tests  shaU  1 
comi^led  iid  the  final  lesalts 
submitted  t^jthe  A^eicy  within  1  yi 
the  effective  date  of  the  tiaal  rale. 


nqtu'rements.  (A)  The 
diranic  tests  riiall  be 
the  final  results 
A^eicy  within  1  year  of 
fdateofthefi^nde. 
(B)  ProgrciSB  reports  for  each  test  shall 
be  submitted  to  the  Agency  6  months 
tifter  the  effsfctive  date  of  the  final  rule. 
(2)IReserWMlL 

(f)  Effecti^  date.  (1)  The  effective 
date  of  the  filial  rule  Jdiy  28. 1888. 
(2)T1ie  gukdelines  aM  odier  test 
mediods  dted  in  this  section  are 
referenced  n#re  as  they  exist  on  June  15. 
1988. 

Ilnfofiaalion  ssUecttoo  raquiteawata  have 
been  approved  Iqr  the  OfRce  of  ManagHBant 
and  Bu(%el  uif  4er  csntrol  number  207(MXB3.) 

|FR  Doc.  8S-1W47  Filed  B-14-aB;  S.tf  ami 


DB»ARTMEllr  OF  THE  MntHlOR 

Burwuof  undl 

43CFRPart|fl00 

[OrcMlarlla 

Gradngi 

AbMka;  AmMMnls  to  I 

RaguliUuwL  fCotwctlon 

AOSNCV:  Bornia  of  Land  Management, 
Interior. 

action:  Flnallruleniakiog:  revision, 
removal  and^  correction. 


i  Department  of  the 
Interior  is  nu^king  technica)  -amendments 
to  the  final  anendmcnts  to  the  grazing 
regulations  dP  die  Borean  of  Land 
ManagenenibBbHehed  on  Mardi  26. 
1988,  in  die  R^denl  Kagister  {53  FR 
10224].  Thes4  Amendments  darify  and 
correct  the  aii^endatoiy  instnictioas  in 
that  rule. 

EHVCnvt  S4I«:  April  28. 198& 

I  or  suggestions 

kx  Assistant  Dinetor— 

rablenesonroes(2ao) 

'  Management.  Room 

rkvBidldingiaooC 

'ashinglon.DC2aMO 

tTION  CONMCYt 
(202)663-6166. 
MMmoKln 
frttB  the  staff  of 

Rftjniatioas  (CTR) 

to  daiify  wh*!  Anal  dinges  need  lo  be 
published  iq  the  code,  and  based  on 
internal  reviqi^  of  the  existtag 
regulations,  dse  Department  of  the 
Interior  is  nu|lqng  minor  technical 
amepdments  Mb  ^  final  regulations 
peit^iningto  livestock  grasing  published 


,NW., 


(to 
4heCodeof 


in  dK  Fedasal  RaiMsr  on  March  28. 
1986  (53  PR  10224),  end  the  existing 
regulations  as  thcqr  are  presently 
published  in  Uie  CFR.  These 
amendments  clarify  the  final  rulemaking 
by  removing  and  oorfectiag  die 
amendatory  instructi<ms  in  that  rule, 
and  the  existing  reguletions  by  removing 
three  sections  which  were  replaced  by 
odier  sections  in  die  final  regv^tions  of 
February  21, 1964,  but  not  omitted  firom 
die  CFR. 

The  following  revirions  are  made  as 
editorial  dianges  at  the  raqaest  of  the 
CFR  staft  On  p«ge  10234  aiMndatoiy 
item  16  is  revised  to  inform  the  public 
diat  die  language  being  removed  from 
diis  item  last  appeared  in  the  1963 
editibn  of  the  CFRand  does  not  sppear 
in  the  1867  Code  of  Federal  Rc«ttlations. 
Item-munber  17011  page  10234  is 
amended  by  addiqg  a  statement 
affirming  diat  If  4taQL2>l(c)  and 
4130.2(d)(3)  are  removed  in  dieir  entirety 
and  tint  die  language  bieing  removed  . 
does  inot  appear  in  the  iaunot  CFR.  Item 
nemberlO  oa  page  10234  is  amended  by 
conectiBg  die  typographical  error  in  die 
number  of  the  section  bom  f  4120.2-3  to 
fi  412a2. 

Based  on  internal  review  of  the 
existnig  regnktions  pubBahed  in  die 
CFR,  i  4130.5-1  t>Byment  of  fees". 
41304^2  "Refunib*' and  4136L5-3 
"Service  chaige"  are  removed  fai  their, 
entkety  since  they  were  lefriaoed  by. 
and  are  aimiler  to.  if  41307-1. 4iaOJ-2 
and  4130:7-3  of  Ihe  existing  regdations. 
This  was  lint  discussed  in  dw  proposed 
rulemaking  of  May  13. 1863.  in  the 
preamble  paragt^  on  i  413015  (48  PR 
21821).  where  it  wasstated  that 
1 413a5-l  was  proposed^  be  amended, 
and  iS  4130LS-2  and  4130JM  were 
proposed  to  be  redeslprnted  as 
1 4130.9-2  and  4130L8-S.  However,  die 
amendatory  language  of  diet  propoeed 
rulemaking  and  of  die  subsequent  final 
rulemaUng  of  February  21.  U64  (48  FR 
6453),  removed  only  1 413015.  in  the 
mistaken  belief  that  this  induded 
i  1 4130.5-1. 4130.5-2.  and  4130.S-3. 
which  woe  iirnmgly  assmned  to  be 
subordinate  to,  ami  parts  ot,  §  413a5. 
That  final  rulemaking  added  i  413a7-l 
payment  of  faes".  {  413017-2  "Refoade", 
iind  i  4130.7-3  "Service  charge",  while 
mistakenly  leaving  in  die  sections  they 
were  to  raplaoe.  Today's  finel 
rulemaking  merriy  corrects  fte  editing 
mistakes  made  in  1888  and  1884. 

As  an  editorial  change  made  at  the 
request  of  the  CFR  staff,  amendatory 
item  26  on  page  10236  is  catraded  by 
changing  ihe  paragnvhwider  f  4136l7-1 
to  (e)  6am  (1^  which  is  a  typagiaphical 
error.  The  word  "diis"  bafore  Ae  tenn 
"30  daya"  ie  also  removed  from  die  tenth 


line  of  dds  pangraph  since  it  does  not 
refer  to  anything. 

Flaafly,  as  another  editorial  chaise 
m^de  at  dw  request  of  die  CFR  staff, 
item  number  27  OB  page  10235  is 
amended  by  adiUng  a  stataBMBt 
affirming  diat  paragraph  (a)(3)  of 
1 414ai  is  addisd  in  die  final  lulemakin] ! 
and  Urn  die  lengoage  is  presently  not  in 
die  CFR.  AoMadaloiry  instrvction  1 

number  27a  ie  else  added  to  darify  that' 
paragraphs  (b)(7)  and  (b)(^  of  tills 
sectiea  are  rameved  in  dwir  entirety  and 
die  laagaage  Is  presently  not  in  the  CFR, 
These  paragraphs  were  printed  to  show 
langaage  diat  had  been  removed  by  die 
final  niieaiaHiig  of  FebrnHy  a,  1664. 
and  maeequendy  not  priiited  in  die  next 
edition  of  dMtTR.  AHer  dw  edition  tff 
the  CFR  went  to  prees.  the  court  in  dw 
case  of  Albtara/ Aesouncs*  As^mee 
Council.  Inc.  (NRDC)  et  al.  v.  Model,  et 
al..  618  F.  Supp.  848  (ELD.  Cal.  1965), 
enjoined  the  removal  of  these  sections 
because  of  proGodural  fadkigs  in  the 
rulemaking  process.  Tlw  proposed         , 
rulemaking  of  May  20. 1967,  again  | 

proposed  ttw  removal  of  these  sections,' 
land  the  amendment  of  diat  proposal 

Snted  in  the  Foderel  Regielsr  on  fuly 
1867,  and  continued  in  dw  final 
Rulemaking,  published  the  bnguage  of 
those  sections,  for  information  parpibses 
Uonly,  to  show  what  was  being  removed. 
Additaoaafly.  there  are  existiiv 

Sarapaphs  (b)(7)  and  (bK6)  under 
414ai  of  dw  CFR  which  were 
promulgated  by  the  ralemaking  of 
Febraary  21. 1864.  in  place  of  dw 
paragrai^  removed.  These  paragraphs 
were  not  affected  by  the  ruling  of  the 
court  ere  not  affected  by  today's 
rulemaking,  and  remain  in  place  in  the 
CFR. 

The  Department  of  die  Interior  has 
that  because  this  rulemakfaig  only 
makes  clarifying  amendments  or 
corrections  to  the  final  rulemaking 
published  on  Much  29, 1966,  and 
removes  sections  that  are  similar  hi  the 
existing  regnlatims,  it  is  a  rule  of 
oiganization,  procedure,  and  practice, 
aiul  does  not  require  notice  and  an 
opportunity  for  public  comment  under 
the  Acfafdnistrative  Procedure  Act  (5 
U.S.C  563(b)(A)).  Therefore.  dUs 
amendment  is  published  as  a  final 
rnlemakfail^ffective  April  28, 1966. 

The  prindpal  author  of  this  final 
rulemakiqg  is  Mark  Lawrence,  Division 
of  Legislation  and  Ragolatmy 
Management  Bureau  of  Land 
Management 

The  Dqwrtment  of  the  Interior  has 
determined  diet  because  tMs  rale  is  an 
admteielrative  action,  it  is  not  a  nwfer 
rule  for  puipoees  of  EXi.  12281.  end 
neither  aa  environmental  impact 
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analysis  nor  a  regulatory  flexibility 
analysis  is  required.  This  rulemaking 
does  not  contain  infonnation  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C  3501  et  seq. 

list  of  Subjects  for  43  CFR  Part  4100 

Administrative  practice  and 
procedure,  Graxing  lands.  Livestock, 
Penalties.  Range  management 

Under  the  authority  of  dte  Taylor 
Grazing  Act  of  1934,  as  amended  {43 
U.S.C.  315  et  seq.],  the  Federal  Land 
Policy  and  Management  Act  of  1976,  as 
amended  (43  U.S.C  1701  et  aeq.),  and 
the  Public  Rangelands  Improvement  Act 
of  1978  (43  U.S.C.  1901  et  seq,).  Part  4100. 
Group  4100,  Subchapter  D,  Chapter  II  of 
Titie  43  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  4100-{AIIENDEOl 

1.  The  authority  citation  for  Part  4100 
continues  to  read: 

Aulboiity:  43  U.S.C.  315. 315a-31Sr,  43 
U.S.C  1701  et  seq.,ja  U.&C.  llSld. 


the  section  to  be  am^gd^  are  corrected 
to  read  as  follows:  v.'     *  ''_  '^■ 

"la  Section  41202  is  revised;  to  read 
as  follows:  - 

§4120.2    AUoUnenI  managiinent  plans." 


(4120.2   (Amsmtodl 

2.  On  page  10234  in  the  issue  of  March 
29, 1968.  in  the  second  column, 
amendatcuy  item  16  4s  revised  to  read  as ' 
follows:' 

"16.  Section  4120.2  as  amended  on 
February  21. 1984  (49  FR  64S3^,  w4)ich 
was  enfoined  as  stated  in  a^notice 
published  Decranber  18. 1965^50  PR 
51522).  and  which  appears  in  the  1983 
edition  of  the  Code  of  Federal 
Regulations,  is  removed.  Tlie  text  of  this 
section  does  not  appear  in  the  1987  Code 
of  Federal  Regulations,  although  the 
notice  of  the  District  Court  dedsion 
which  enjoined,  the  regulation  appears 
as  an  appendix." 

§412IU-1  and  4130.2    [Amended] 

3.  On  page  10234  in  the  issue  of  March 
29. 1988.  in  the  second  column, 
amendatory  item  17  is  revised  to  read  as 
follows: 

"17.  Sections  4120.2-I(c)  and    .  ,  i^. ', 
4l30.2(dH3).  as  amended  on  Felmiaty  Jh. 
.  1964  (49  FR  6453).  which  were  enjoined 
as  stated  in  a  notice  published 
December  18. 1965  (50  FR  51522),  and 
which  appear  in  the  1983  edition  of  the 
Code  of  Federal  Regulations,  are 
removed.  The  text  of  these  sections  does 
not  appear  in  the  1987  Code  of  Federal 
Regutetions,  although  the  notice  of  the 
District  Court  decision  which  enjoined 
the  regulation  appears  as  an  appendix.'V 

§4120.2  (Amended) 

4.  On  page  10234  in  the  issue  of  Mardi 
29. 1988.  in  the  second  column, 
amendatory  item  18  and  the  heading  of 


§41303-1    [f 

&  8eGtianjn3eiS-l.is  lemoved; 

§41305-2  (flenidved)    '  ' 

6.  Section  413iDJS->2  is  terooyed. 

§41M»3   fRamcMed] 

7.  Section  4130,5*3  is  removed, 

§4130.7-1   (Cofweted} 

&  On  page  10235  in  the  issue  of  March 
29, 198&  in  die  first  column,  in  fi  41307- 
1.  paragtairii  (c)  is  correctly  designated 
as  (e).  The  word  'ibis"  befme  the  term 
'*30  days"  in  the  tenth  line  of  the 
paragraph  is  removed. 

§41401    (Amended) 

9.  On  page  10Z35  in  tiie  issue  of  March 
29. 1980  in  the  first  column^  amendatory 
item  27  is  oHrectedto  read  as  foUows: 

"27.  Section  414ai(a)(3)  is  revised  to 
read  as  follows:" 
•  -*,'**• 

lO  Immediately  following  the  text  of 
§  4140  J(«K3)  odisage  10235  add  the 
followiDg  instruction  27p. 

'^a.  Sections  41401  (b)(7)  and  (b)(9) 
as  amended  on  Febraahr  21. 1984  (49  FR 
6453t,  which  were  enjoined  as  stated  in 
a  notice  pidlbshed  December  10 1985 
(SO  FR  51522),  and  wiiich  appear  in  the 
1983  edition  of  the  Code  of  Federal 
Regulations,  are  removed.  The  text  nf 
these  sections  does  not  appear  in  the 
1987  Code  of  Fede^  Raj^tionSi 
although  the  notice  of  the  District  Court 
decision  which  enjoined  the  regulation 
appears  as  an  appendix." 
).  Stavwi  GiBes,    . 
AssiitaatSecretfuy.of  the  Interior 
loneOins.       -i^V-r 
(FR  Ooc  BS-lSaM  nfod  a-14-88: 8:45  am] 

» OOel  4SIMtMI    . ' - 
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Setocttoh  Of  Lantfe  by  thf  State  Of 
Alaaka;  NrtW  Revocation  of  PuMc 
LandOrdefs 

AOINCV:  Bureau  of  Land  Management. 

Interior. 

action:  Public  land  order. 


r:  This  order  revokes  a  public 
land  order,  as  amended,  insofar  as  it 
a^ecte  1.028:96  acres  of  public  land 
reserved  for  use  by  the  Department  of 


the  Navy.  The  land  is  no  longer  needed 
for  national  defense  purposes.  This 
Older  abo  revokes  i'public  tandorder 
for  a  ut^  and  tran^mrtation  corridor 
insofar  as  it  affects  dde  land.  lUs  action 
will  also'dassify  die  tuid  as  Suitable  for 
selection  by  the  State  of  Alaska,  if  #itch 
land  is  otb^rwis^  available,  excluding 
apprbximately  05  acres  of  surface  estate 
wddchhasiinfi  transferred  by  the 
Department  of  the  Navy  to  the  General 
Services  Adtednistration  under  the 
Federal  Property  mi  Administrative  . 
Services  Act  of  1946.  If  the  land  is  not 
selected  by  die  State,  die  land  will 
remain  dosed  to  all  bther  forins  of 
appropriation  and  di^MSitfon  under  the 
public  land  laWk.  indiiding  die  mining 
and  mineral  Teasing  laws,  pursuant  to 
FLO  No.  5187.  as  amended. 

EmCTtVI  DATE  June  15^1980 

FOR  FuirraER  iNFomiATiON  contact: 
Sandra  C.  Thomas.  BIM  State  Office. 
701 C  Street  Box  13.  Andiorage.  Alaska 
99513. 907-271-8477. 

SUPPilMSNTAflY  INTONMATION:  By  victi^ 
of  die  audiority  vested  in  the  Secretary 
of  the  Interior  by  section  204  of  the    / 
Federal  Land  Policy  and  Managemeit 
Act  of  1970  90  Stat.  2751;  43  U.S.C.  ITH 
by  section  17(d)(1).  and  section  22(h)  of 
the  Alaska  Native  Clrims  Settlement 
Act  of  December  10 1971. 85  Stat.  706 
and714;  43  U.S.C.  1616(d)(l},  1621(h)(4). 
it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  1571.  as 
amended,  and  VLO  No.  5150  as 
amended,  are  hereby  revoked  insofar  as 
they  affbct  the  following  described  land: 

Point  Mdatyra 
U.S.  Survey  No.  4044.  Alaska. 
The  area,  deacribsd  contains  1,028.96  acres. 

2.  Subject  to  valid  existing  rights,  the 
land  described  in  paragraph  1.  excluding 
the  surface  estate  of  the  following 
described  tract,  is  hereby  classified  as 
svitable  for  and  opened  to  sdection  by 
the  State  <rf  Alaska  under  either  die 
Alaska  Statehood  Act  of  luly  7. 1950  72 
$tat  330  et  seq^  48  U.S£.  prec.  21.  of 
section  908(b)  of  die  Aladila  National 
Interest  Lahds  Conservation  Act  of 
December  2, 1960  94  Stat  2437-2430  43 

U.S.C  1635. 

.   The  exduded  tract  is  described  as: 

Pram  U.S.  Surviey  No.  4044.  Coftier  No.  1  go 
west  40  chains:  tliencs  north  to  the  mean  high 
tida  line  of  th«  Beaufort  Sea  (approximately 
113.5  dbain^  and  set  Comer  Na  1.  the  point 
ofbeglnniiig. 
FtainComerNo.il  ■ 

South  la  chains  and  Mt  Corgar  No.  2: 

Thenca  8.  id'affVf.  for  34  chains  and  set 
Corner  No.  S;  '    ' 

Thence  N.  28*30^.  fn  9  rhain)  aitd  set 
'1    Comer  No.  4; 
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to  the  neap  high  tide  fine 
1  Sa^  («nmndiaately  28 
«t  Comer  No.  S; 

MHiMriitfdeHiieor 
Sea  eaalariy  doaiNg  oa  the 
fannHMBMtrijraos 

oonlaina  afiproxinataiy 

3.  As  praiiiided  by  section  fl(g)  of  die 
Alaska  Stei^ood  Act.  the  State  of 
Alaska  to  pUnrided  a^weference  i^  of 
selecUoB  f^the  Imddescribed  in 
paragraph  ^  for  a  period  of  ninetyHjRe 
(91)  days  Mm  die  date  of  publication  of 
this  order,  ff^e  land  is  odiemise 
available.  Ahy  of  dte  land  described 
herein  diat  i4  not  selected  by  die  State 
of  Alaska  Will  contimia  to  be  sobjcct  to 
the  tenns  a  lid  cooditioDB  of  pLo  No. 
5187.  and  a  i^  oUier  withdrawals  of 
record.         ' 

'  June  8. 19 

|.  Steven  Crilii* 

AssktaiUSe^^elaryafdieMerior. 

[FR  Doc  «»-iM88  Piled  0-14-«B:  MS  am] 

43  CFR  Pub!  le  LMd  Orator  6684 
(CO^MKmJ^  12»-1«:  C-4S9M] 

vffDIOTHH  I  H  MHnMI 
uaw-fOrnil  HmMMI  OT 

aoency:  Bureau  of  Land  Management. 
Interior,      i  , 

ACnOK  Public  Land  Order. 


f:  "Ais  order  withdraws 
approximat^y  1,440  acres  of  National 
Forest  SySt#«i  land  from  mining  for  a 
period  of  SOiyears  for  the  protection  of 
existihg  and  planned  recreational 
facilities  neh^Breckenridge.  Cokmda 
The  land  haftbeen  and  remains  open  to 
such  other  f^^fms  of  disposition  as  may 
by  law  be  nMde  of  National  Forest  . 
System  lani)  iuid  to  mineral  leasing. 
Emcnvt  liJfn:.  June  15. 1986. 

roR  FURTHCll  mFONMATKM  COMTACT: 

Doris  E.  Ch^lus.  ELM  Celarado  State 
Office.  2850]Toungfield  Street. 
Lakewood.  Colorado  8021S.  303-236- 
1788.  1 

By  virtue  Of  the  authority  vestetJ  in  the 
Secretary  of  die  Interior  by  section  204 
of  the  Fedeifd  Land  Policy  and 
Manageme^tiAct  of  1976. 90  Stat  2751:    - 
43  U.S.C  ITli  it  is  onderedas  foUows: 

1.  Sul^ectMo  valid  exiaUqg  rights,  the 
.  foltowing^U^Bibed  National  Forest 
System  land,  [wbidi  is  under  the 
jurisdictiondr  die  Secretaiy  of 
Agriculture.  \ik  hereby  withdrawn  from 
location  and  fenlry  under  the  United 
States  mioiij^  laws  (a04}.8.C..Gh.  2)  to  -. 


protect  existing  aad  planned 
recreattanri  values  wrhich  are  a  part  of 
die  Breckanridge  Ski  Area:  -^ 
Sixth! 


Arapebo  liotiamal  Poiast 
T.  7  Sm  r  7a  w 
Se&  1.  lots  S.  6. 8. 10.  It  1^  WVfcSEM.  and 
that  portion  of  SWVk  formeriy  occupied 
by  ItlSu  1S84B  (oanceBed); 
Sec  S,  SMiSEM  and  S)hN%SB%; 
SeclO.N%NBK: 
Sec  U.  NW.  SBK.  and  NB^^SWM: 
Sec  12.  NVi  aadSWK. 

.  The  area  deacribad  aggregates 
approxlmatdy  t440  acres  of  Hatiooai  Potest 
System  land. 

2.  The  withdrawal  made  by  this  older 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
NatioaBl  Forest  System  land  under 
lease.  Ijcepse,  nr  p«nnit  or  governing 
the  disposal  of  its  mineral  or  vegetative 
resources  other  than  under  the  "nmiiig 
laws. 

3.  This  withdrawal  wiU  eiqwe  SO 
years  from  the  elective  date  of  diis 
order  unless,  as  a  result  of  a  review 
conducted  before  die  expiration  date 
pursaaiit  to  section  204(Q  of  die  Federal 
Land  Policy  «id  Management  Act  of 
1976. 43  U.SlC  1714(i).  die  Secretaiy 
detennines  that  die  withdrawal  shall  be 
extended. 

J,  Steven  Gdlea, 

Assistant  Secretary  of  the  Interior. 

Juna&lSW. 

fPR  Doc  afr-13Sfla  Filed  •-14^«>e  1:45  amj 


DEPARTMENT  OF  COIIMCnCC 


Adi 

50CFRPart672 
lOodwt  Na  71 146-6001] 

Groundftah  of  th«  GuK  of  Alnfca 

AOncv:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commeroe. 
Acnoic  Notice  of  dosure. 

tUMMAiw:  The  Director.  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined  diat  the  share  of  the 
sabkfish  total  allowable  catch  (TAQ 
assigned  to  hook-and-line  gear  in  the 
Central  Regolatory  Area  will  be  taken 
before  theend  of  die  fishing  year  if 
directed  flshmg  for  sablefisfa  with  hook- 
and-Une  gaaris«Uowed  to  continue.  In 
order  to  provide  adequate  bycatcK 
amounts  of  sableiish  for  cootioued 
grouadfish  firiiing  by  persons  using 
hook-and-line  gear,  the  Secretaiy  of 
43oaHnen)e{Sccretar3^  is  prohibiting 


directed  fishing  far  sabkUsh  ia  ^ 
Central  Regolatoiy  Area  by  persons 
using  hook-aDd-4ine  gear,  from  120) 
npqp.  Alaska  Dayli^  Ttane  (ADT).  on 
June  12. 16ea  dirou^  December  31. 
1088. 

DATO:  This  notice  is  effective  6t>m 
12Knno<m  on  June  12. 1686,  ADT.  until 
midnight  Alaska  Standard  Time. 
Deceaaber31.19e6. 


:  Comments  should  be 
addressed  to  James  W.  Brooks.  Acting 
Director.  Alaska  Region  (Regional 
Director).  National  Marine  Fisheries 
Service.  P.O.  Box  21868.  Juneau.  Alaska 
99802. 

Fon  mirrHEii  iMPomiATiON  contact: 

Ronald  J.  Beig,  Fishery  Management 
Biologist.  NMFS.  907-586-7230. 
SUPPiOMENTAIIV  mWOIMIATION:  The 
Fishery  Management  Flan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  die  gromidfish  fishery  in  die 
exclusive  economic  lone  in  the  Gulf  of 
Alaska  onder  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Ma^mson  Act).  Regulations 
implementiiig  the  FMP  are  «t  50  CFR 
Part  672.  Section  672.20(a)  <tf  the 
regulatioos  establishes  an  optimum 
yield  range  of  llOXUO-axUMW  medic 
tons  (mt)  for  aUgnMindfi^  species  in 
die  Gulf  of  Alaska.  TACs  for  each  Urget 
groundfish  species  and  species  group 
are  specified  annually.  For  1986.  TACs 
were  established  for  each  of  the  target 
groundfish  species  and  species  groups 
and  apportioned  among  the  regulatory 
areas  and  districts. 

Section  672.2  of  the  regulations 
defines  the  Central  Regulatory  Area  in 
the  Gulf  of  Alaska.  The  TAG  for 
sablefish  is  12,540  mt  in  this  area.  Under 
S  672.24(b)(1)  of  currcfnt  regulations, 
persons  fishiqg  with  hook-and-line  gear 
may  take  up  to  80  percent  of  The  TAC  in 
this  area,  or  10,030  mt 

NMFS  estimated  as  many  as  300 
hook-and-line  vessels  registered  to  fish 
in  the  Central  Regulatory  Area.  The 
average  fleet  catdi  has  been  132  mt  of 
sablefish  per  day  during  die  period  May 
31-)une  6,  As  of  June  6,  about  8.870  mt  of 
sablefish  have  been  landed.  Based  on 
the  recent  catch  rate.  NldFS  projects  the 
hook-and-line  catch  of  sablefish  will 
reach  9.730  mt  on  June  12.  The  Regional 
Director  has  determined  tlmt  the 
remaining  300  mt  of  the  sablefish 
assigned  to  hook-and-tiae  gear  in  the 
Central  Regulatory  Area  will  be  needed 
as  bycatch  in  hookHHid^iae  fisheries  for 
other  groundfish  for  die  lematiider  of  the 
1988  fishing  year. 

Therefore,  pursuant  to 
S  672.24(b)(3)(i).  the  Secretary  is 
prohibiting  directed  fishing  for  sablefish 
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with  hook-and-line  gear  in^e  Central 
Regulator^'  Area  effective  12:00  noon, 
AOT,  June  12. 1988.  Under  9  672.2.  as 
amended  in  53  FR  7938  (March  11. 1988] 
and  53  FR  21649  (June  9, 1988),  the 
following  is  effective  through  September 
5. 1988:  "directed  fishing"  with  respect   . 
to  sablefish  caught  with  hook-and-line 
gear  means  fishing  that  is  intended  or 
can  reasonably  be  expected  to  result  in 
the  catching,  taking,  or  harvesting  of 
quantities  of  sablefish  that  amount  to  4 
percent  or  more  of  the  catch,  take,  or 
harvest,  or  4  percent  or  more  of  the  total 
amount  of  groiuidfish  or  groundfish 
products  on  board  at  any  time. 

Overharvesting  sablefish  by  vessels 
using  hook-and-line  gear  and  wastage 
will  result  unless  this  notice  takes  effect 
promptly.  Therefore,  NOAA  finds  for 
good  cause  that  prior  opportunity  for 
public  comment  on  this  notice  is 
contrary  to  the  public  interest  and  its 
effective  date  should  not  be  delayed. 

Public  conunents  on  the  necessity  for . 
this  action  are  invited  for  a  period  of  15 
days  after  the  effective  date  of  this 
notice.  Public  comments  on  this  notice 
of  closure  may  be  submitted  to  the 
Regional  Director  at  the  address  above 
until  June  27. 1988.  If  written  comments 
are  received  which  oppose  or  protest 
this  action,  the  Secretary  will  reconsider 
the  necessity  of  ths  action,  and,  as  soon 
as  practicable  after  that  reconsideration, 
will  either  publish  in  the  Federal 
Registor  a  notice  of  continued 
effectiveness  of  the  adjustment, 
responding  to  comments  received,  or 
modify  or  rescind  the  adjustment. 

Classification 

This  action  is  taken  under  S  672.24    ■ 
and  is  in  compliance  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  |une  la  19ea 
Richaid  H.  Sdiaefer, 

Ditvctor,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

|FR  Doc.  88-13492  Filed  6-10-88;  4:27  pm] 
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50CFIVPart675 
[Docket  Na  71147-8002] 
Groundfish  of  the  Boring  Sea  and 

aoency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 


SUMMARV:  NOAA  annbonces  thcfjtnosur^ 
of  the  BeringSea  subiirea  to  directed 
fishing  for  sablefish  imdflrpiibviaiidhs  of 
the  Fishery  Management  Pfsn  for  ^ 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FHP).  This 
action  is  necessary  to  prevent  ^e  total 
allowable  catch  (TAC)  for  sabfefish  in 
the  Bering  Sea  subarea  Erom  {>eing 
exceeded  before  the  end  ofthe  fishing 
year.  The  intent  of  this  action  is  to. 
assure  optimum  use  of  groundfish  while 
conserviiig  sablefish  stdcks. 

DATES:  This  closure  is  effective  from 
noon  Alaska  Dayli^t  Time  (AOT],  June 
11, 1988.  throu^  December  31. 198a 
Comments  vriH  be  accepted  through 
June  27, 1968.. 

AOORESS:  Comments  should  be  mailed 
to  James  W.  Brooks.  Acting  Director. 
Alaska  Region.  National  Marine 
Fisheries  Service.  P.O.  Box  21668. 
Juneau,  AK  99802.  or  be  delivered  to 
Room  453,  Federal  Building.  709  West 
Ninth  Street,  Juneau.  Alaska. 


FOffFURTHCIII 

Janet  E.  Smc^^ 
Biologist.  ] 


kTMw  contact: 

'  (Fishery  Management 
>].  9Q7-S8ft-723a 


SUPPLCMCNTAIIV  MPORMATION: 

The  FMP  governs  the  groundfish  fishery 
in  the  exclusive  economic  zone  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  The  FMP  was 
developedlty  the  North  Pacific  Fishery 
Management  Council  (Council)  and 
implemented  by  rules  appearing  at  50 
CFR  611.93  and  Part  675. 

The  initial  specifications  of  Domestic 
Annual  Processing  (DAP)  for  1^88  were 
based  on  the  needs  of  the  U.S.  industry 
as  projected  by  the  Director.  Alaska 
Region,  NMFS  (Regional  Director). 
Certain  species,  including  sablefish,  are 
considered  fully  utilized  by  DAP  and 
only  bycatdi  amounts  (37  mt)  were 
made  available  for  Joint  Venture 
Processing  (JVP).  After  fifteen  percent  of 
the  original  TAC  (3.400)  was  placed  in 
the  non-specific  reserve,  as  required  at 
S  675.20(a)(3).  the  initial  specification  for 
ttie  Bering  Sea  sablefish  DAP  was 
determined  to  be  2.890  mt  (53  FR  894. 
January  14. 1988). 

In  the  Bering  Sea  subarea,  the 
estimated  DAP  catch  to  date  of  sablefish 
is  1.680  mt  Most  of  the  sablefish  catch 
represents  bycatch  in  DAP  fisheries 
which  have  taken  120,000  mt  of  pollock, 
rocic  sole,  and  Pacific  cod,  although 
several  vessels  (both  trawlers  and 
longliners)  have  on  occasion  conducted 
directed  fisheries  for  sablefish.  Such 
directed  fishing  is  expected  to  increase 
in  the  Bering  Siea  subarea  when  DAP 
sablefish  closures  in  the  Gulf  of  Alaska 


are  imposed  in  the  next  few  weeks. ' 
When  the%|Rng  Sea  sablefish  TAC  is 
lakeiUfttB^iiX  r^ulati(>ps  require  tHat"  . 
all  domestie  veissels  pperatuig  in  the 
Bering  S0a  area  discard  sablcdRsh  in  the 
same  manrief  as  prohibited  sj^cies.  Tlie' 
Regional  Director  estimates  ^at  without 
a  closure  on  directed  fishing  for 
sablefish  in  the  Bering  Sea  subarea 
(effective  June  U).  that  at  qurrent  and 
anticipated  calch-ratos  Uie  entire  Bering 
Sea  sablefish  TAC  (1400  mt)  would  be    : 
takmi  Y^  DAP  and  JVP  fisheries  by  early 
August  Thus,  sablefish  taken  in 
fisheries  for  other  groundfish  species 
and  discarded  as  required  by  regidation 
would  be  wasted  for  the  remainder  of 
the  year. 

Notioe  of  Closute  to  Directed  Fishing 

Under  i  675.20(a)(7).  when  the 
Regional  Director  determines  that  the 
remaining  amount  of  the  TAC  of  any  ' 
target  species  is  necessary  for  bycatch 
in  fisheries  for  other  groundfish  species, 
the  Secretary  wjjl  publish  a  notice  in  the 
FadwalReglstw  ^t^Ubiting  ^cted 
fishing  for  thatsnides  for.the-remainder 
-  of  die  fishing  year. 

The  Regional  I^rector  has  determined 
that  Oie  remaining  amount  of  sablefish 
TAC  1.720  mt  will  be  needtd  for 
bycatch  in  DAP  fisheries  catching  up  to 
560.000  mt  of  other  groundfish  species 
during  the  remainder  of  1988.  Therefore, 
in  onter  to  prevent  wastage  and 
encourage  the  full  utilization  of  all 
sablefish  harvested,  directed  fishing  for 
sablefish  by  U.S.  fishermen  in  the  Bering 
Sea  area  must  cease,  effective  noon, 
ADT.  June  11. 1987. 

ff  the  sablefish  TAC  is  taken  prior  to 
the  end  of  the  year,  sablefish  will 
become  a  proldbited  species 
(i  675.20(a)(8)).  Under  this  circumstatux 
the  Secretary  may.  under  1 675.20(a)(9). 
limit  directed  fishing  for  other 
groundfish  by  any  method  including 
area  closures,  gear  restrictions  or 
prohibition  of  directed  fishing  on  certain 
species  in  order  to  prevent  overfishing 
of  sablefish. 

Following  the  closure  of  directed 
filling  for  sablefish,  U.S.  vessels 
participating  in  DAP  fisheries  may 
continue  fishing  for  other  groundfish 
species  and  retain  sablefish  provided 
that  their  take  of  sablefish  does  not 
exceed  20  percent  of  their  catch  as 
defined  at  S  675.2.  The  best  available 
data  indicate  that  fisheries  for  other 
groundfish  species,  including  Pacific  cod 
and  Greenland  ttirbot.  can  be  effectively 
conducted  vtrith  trawl  or  hook-and-line 
gear  and  experience  sablefish  bycatches 
■f  of  less  than  5  percent  of  the  total  catch. 
If  higher  bycatches  occur,  and  die 
remaining  sablefish  TAC  is  taken  before 


t^JIjO- 
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the  end  o^  the  year,  tablefish  must  be 
treated  in  tfie  same  manner  as  a 
prohibited  species.  In  this  event,  the 
Secretary  may  be  required  under 
S  675.20(aH9)  to  limit  or  close  other 
fisheries  ^lich  incidentally  take 
sablefish  t^  prevent  overfishing  of 
sablefish.' 

Classification 

The  Assfctant  Administrator  for 
Fisheries,  lAlOAA,  finds  for  good  cause 
that  it  is  iir^practical  and  contrary  to  the 
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public  interest  to  provide  prior  notice 
and  comment.  Immediate  effectiveness 
of  this  notice  is  necessary  to  prevent 
wastage  and  encourage  die  full        r 
utilisation  of  all  sablefish  harvested. 
However,  interested  persons  are  invited 
to  submit  comments  in  writing  to  the 
address  above  for  15  days  after  the 
effective  date  of  this  notice. 

This  action  is  taken  under  the 
authority  of  §5  675.20Q))  and  675.20(a)(7) 
and  complies  with  Executive  Oder 
12291. 


List  of  Sd>i«cts  b  50  CFR  PSft  (ITS 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  el  seq. 

Dated:  |une  10, 1968. 
Ricliard  H.  Sduwfar. 

Director.  Office  of  Fisheries  Conservation  and 
ManagentenL  National  Marine  Fisheries 
Service. 

(FR  Doc.  88-13511  Filed  6-10-88;  4:51  pm| 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
to  the  puMc  of  the 
of  lutot  and 
reguMionSw  the  pwiwee  of  these  notices 
is  to  give  interested  persons  an 
opportunily  to  peiticlpato  in  the  rule 
maldng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTIIENT  OF  AGRICULTURE 

AnkiMl  flnd  Plant  HMlth  InapacUon 
Sarvic* 

7CFRPart31t 

[Docfcet.Na  tr-oei] 

Cttrua  In  Buffer  Zonaa  in  Japan 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service.  U^A. 

action:  Proposed  rule. 


t:  We  are  proposing  to  amend 
the  Citrus  Fruit  regulations  by  permitting 
cultivation  of  nine  additional  citrus 
varieties  in  Japan's  Unshu  orange  buffer 
zones.  After  studying  recent  scientific' 
reports  on  dtrus-canker  resistance,  we 
have  concluded  that  the  effectiveness  of 
buffer  zones  planted  with  citrus 
varieties  at  least  as  canker-resistant  as 
the  Unshu  orange  would  remain 
unchanged;  we  therefore  see  no  reason 
to  exclude  those  citrus  varieties  from 
Unshu  orange  buffer  zones.  While  the 
prot>osed  rule  would  affect  citrus  supply 
and  demand  in  Japan's  domestic  market 
it  should  not  affect  the  supply  of  or 
demand  for  Unshu  oranges  gro«vn  for 
export  to  the  United  States.  We  are  also 
proposing  to  amend  the  regulations  to 
specify  certain  requirements  concerning 
buffer  zones. 

OATC  Consideration  will  be  given  only 
to  written  comments  postmarked  or 
received  on  or  before  August  15, 1988. 

AMMESSCS:  Send  an  original  and  three 
copies  of  «vritten  comments  to  APHIS, 
USDA.  Room  1143.  South  BuUding.  P.a 
Box  96464.  Washington,  DC  20090-6464. 
Please  state  that  your  comments  refer  to 
Icet  Number  87-061.  Comments 
eceiVed  may  be  inspected  at  Room  1141 
I  South  BuUding  between  8  a.m. 
I  pjn..  Monday  through  Friday, 
excepffiolidays. 

Fon  nmTHCR  MiromiATiON  contact: 

Ed  Imal  Senior  Staff  Officer  Biological 
Assessment  Support  Staff,  PRQ,  APHIS, 
USDA,  Room  632.  Federal  Building,  6505 
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Belcrest  RoadL  Hyattaville.  MD  20782; 
301-436-8881. 


Background 

The  iegulation8*iB  7  CFR  319.28 
(refeired  to  below  as  the  regulationa) 
restrict  die  importation  of  fruits  and  peel 
capable  of  introducing  certain  citrus 
diseases,  including  dtma  canker,  into 
the  United  States.  Varieties  of  species  of 
the  genus  Ct'tms  considered  likely  to 
spread  any  of  these  destructive  diseases 
ro  U.S.  citrus  crops  are  not  permitted  to 
be  imported  into  the  United  States  from 
foreign  areas  where  tfiese  diseases 
ioccur. 

I  Unshu  oranges,  known  to  be  resistant 
to  citrus  canker,  are  grown  under  a 
system  of  safeguards  in  special  citrus 
canker-free  areas  in  Japan,  from  which 
they  have  been  imported  into  designated 
states  since  1967.  The  sjrstem  of 
safeguards  estaUisfaed  in  the  regulations 
20  years  ago  has  proven  effective,  as 
evidenced  by  the  record  of  100-percent 
£anker-fr«e  Unshu  orange  imports. 
;    Plant  protection  officials  from  both 
Japan  and  the  United  States  jointly 
monitor  conditions  in  the  isolated, 
canker-free  export  areas  where  U.S.- 
bound  Unshu  oranges  are  grown.  A 
Immiber  of  independent  measures  secure 
the  controlled  environment  for 
cultivating,  testing,  and  packing  the 
oranges.  One  measure  critical  to  the 
success  of  the  export  program  is  the 
ibuffer  zone  isolating  each  Unshu  orange 
export  area  from  potential  sources  of 
I  citrus  canker 

The  current  regulations  prohibit 
cultivation  of  all  non-Unshu  citrus  in  the 
buffer  zonM  surroimding  the  export 
areas.  After  a  review  of  recent  research 
on  citrus  varieties  resistant  to  citrus 
canker,  we  propose  to  allow  cultivation 
in  the  buffer  zones  of  nine  citrus 
varieties  with  canker  resistance  equal  to 
or  greater  than  the  Unshu  orange's. 
Working  independently,  the  authors  of 
the  scientific  papers  on  which  we  base 
this  proposal  arrived  at  identical 
conclusions  about  the  high  canker- 
resistance  of  the  nine  additional 
varieties  of  citrus.  None  of  these  citrus 
varieties  would  increase  the  exposure  to 
citrus  canker  of  Unshu  oranges  in  the 
export  areas.  We  do  not  propose  to 
allow  cultivation  in  the  buffer  zones  of 
any  variety  about  which  plant 
pathologists  entertain  any  doubts,  or 
disagree  among  themselves,  as  to  the 


V 


variety'a  resistaooe  to  dtnift  caidcer.  On 
the  basis,  then,  of  die  current  scientific 
literature.  Including  tests  studied  and 
approved  by  plant  Protection  and 
Quarantine  (FPQ).  we  propose  to  allow 
tha  fottowiog cttruavarieties  into  the 
buffer  lonea  now  Umitad  to  Unshu 
oranges:  Buntan  Hirado  [Citrus  grandis); 
Buntan  Vietnam  (C.  grandiay,  Hassaku 
[C.  hassaku);  Hyiiganatsu  [C.  tamurana); 
Kinkan  [Fortunella  spp:  non  Fortunella 
hindsJi);  Kiyomi  tangor  (hybrid);  Orange 
Hyuga  (C  tomi/ra/ra);  Ponkan  [C. 
reticulata);  Unshu  [C.  unshiu  Marcovitch 
[Citrus  reticulata  Blanco  var.  unsAi/]); 
and  Yuzu  (C  j'unos).  Further  information 
about  the  scientific  papers  on  whi<ih  this 
proposal  is  based  may  be  obtained  from 
the  PPQ  officer  whpse  name  appears 
above  under  'Tor  Further  Information 
Contact" 

Although  our  regulations  now  identify 
Unshu  oranges  in  accordance  with  the 
Swingle  taxonomicisystem,  which  is 
used  in  the  United  States,  tiiis  proposal 
provides  scientific  names  for  the  nine 
additional  varieties  in  accordance  with 
the  Tanaka  taxonomic  system,  which  is 
used  in  Japan.  Because  ihis  proposed 
change  deals  with  regulatory  safeguards 
implem«ited  in  Japan,  we  are  using  the 
Tanaka  system  to  identify  tiie  citiiis 
varieties  here  under  discussion.  We 
consider  this  advisable  for  two  reasons: 
Exact  equivalencies  for  some  Japanese 
citrus  varieties  identified  under  the 
Tanaka  taxonomic  system  do  not  exist 
in  the  Swingle  system,  and  the  same 
Latin  nomenclature  may  identify  _ 

different  fiuits  under  the  different 
taxonomic  systems.  The  Tanaka  system 
unequivocally  identifies  for  the  Japanese 
the  citrus  varieties  we  would  allow  into 
the  buffer  zones  surrounding  the  Unshu 
export  areas.  (For  consistency  with 
other  references  to  Unshu  oranges  in 
regulations  not  affected  by  tins 
proposed  change  and  to  prevent 
confusion,  we  identify  the  Unshu  orange 
under  both  systems  in  the  proposed  rule 
itself,  where  it  appears  as  "Unshu  [C. 
unshiu  Marcovitch.  T&naka  [Citrus 
reticulata  Blanco  var.  unshu.  Swingle])." 

In  tiie  interest  of  specificity,  we  also 
propose  to  make  the  following  changes: 

(1)  We  propose  to  require  that  buffer 
zones  be  inspected  and  found  bee  of 
citrus  canker  and  of  all  prohibited  citrus, 
including  the  l^t  and  all  other  plant 
material.  Qualified  plant  pathologists 
representing  both  the  United  States  and 
Japan  would  conduct  the  authorized 


i^ 
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iiupectio$i  of  buffer  sones.  Sbnilarly, 
we  would  tnade  clear  Aat  export  areas 
must  be  i^^pected  and  found  free  of 
dtrus  cainer  and  of  all  dtrus  odier  than 
propagatiMB  material  ci  Unshu  oranges, 
and  diet  d^aUfied  plant  pathologists 


nqnesmt 
conduct  I 
(21  We  I 
language] 
fruits,] 
orangei 
provision  |i 
ltesbH( 

prevent  I 


both  countries  would 
authorized  inspections, 
to  change  die 
prohiUts  certain  dtrus 
iri^ts.  or  bttdwood  in  Unshu 
areas.  Guiready.  this 
tee  diet  *ln  sudi  areas  only 
may  be  grown  and 
itaps.shall  be  taken  to 
movonent  into  those  areas 
from  any  sburce  of  fruits,  peel  plants  or 
budwood  jOf  the  genera  Citrus  and 
Pondrus.  other  than  propagating 
material  Of  Citrus  reUcuJata  Blanco  var. 
Undiu  (Sitsuma)."  We  would  rephrase 
this,  simply  and  directly  exduding  from 
the  expOT^  breas  all  vaiieties.of  dtrus 
odier  dian  jUnshu.  Restated.  Uiis 
provision  Mronld  read:  "(My  Unshu 
orange  trMs  may  be  grown  in  these 
areas,  whfih  must  be  kept  free  of  «il 
citrus  odi^  than  the  propagative^l 
material  dfUnshu  oranges."  lliis 
language  itould  also  enqihasize  the 
responsibpity  of  aU  parties  involved  in 
actively  preventing  potential  sources  of 
dtrus  caoker  from  naturally  or 
odierwisej  spreading  into  the  export 
areas,      i ; 

(3)  We  Mopose  to  require  that  buffer 
zones  be  400  meters  wide.  AlUiou|h  not 
currenUy  kpecified  in  the  regulations, 
buffer  zoqes  surrounding  the  canker-free 
export  areis  are  400  ftieters  wide.  The 
width  of  tfab  buffer  zones,  set  at  the  time 
the  regulations  were  established,  is 
based  on  cultivation  practices  in  Japan, 
topograpfafy,  and  other  factors  that 
would  inlWnce  the  natural  or  artificial 
spread  of  ]qitrus  canker.  These  400- 
buffer  zones  are  part  of  a 
feguards  that  has  proven  to 
in  keeping  Unshu  oranges  bi 
the  export  areas  free  of  citrus  cankw. 
The  pronosed  changes  would  afCect 
neither  the  size  of  the  export-growing 
area  nor  tne  numbOT  of  Un^u  oranges 
exported  4o  the  United  States.  We  Would 
continue  tki  prohibit  importation  of  dtrus 
from  buffer  zones  into  U.S.  markets.  The 
stringent  security  precautions  on  which 
the  canker-ifree  Unshu  orange  export 
program  expends  would  not  change. 

Executtvalprder  12291  and  Regulatory 
FlexibiUtyAct  i 

We  are  issuing  this  proposed  rule  in 
conformance  with  Execudve  Order 
12291,  and  fiave  determined  that  it  is  not 
a  "maior  Me."  Based  on  information 
compiled  w  the  Department,  we-have 
determfaie|d  that  this  proposed  rule 
would  have  an  annual  effect  on  the 


meter-wi( 
system  of  i 
be  effect! 


eoonmy  of  less  than  $100  million:  would 
not  cause  a  major  increase  in  costs  or 
prices  fat  constuners,  individual 
industries,  fed««L  state,  m  local 
government  agendes.  or  geograiriiic 
regions;  and  would  not  cause  a 
sigiiflcant  adverse  effed  on 
competition.  enq)loyment.  investment, 
I»odttctivity.  innovadon.  or  on  the 
abUity  of  United  Statcs^based 
enterfuises  to  compete  with  foreign- 
based  enteiinises  in  domestic  tx  expoti 
markets. 

Tins  proposal  w«^d  aUow  additional 
varieties  of  dtrus  to  be  grown  bi  buffer 
zones  surrounding  Iteshu  orange  e>qiort 
areas.  This  would  affed  dtrus  supply 
and  demand  within  Japan,  but  not 
widiin  the  United  States.  Because  dfrus 
grown  in  buffer  zones  cannot  be 
imported  into  the  United  States,  the 
volume  of  oranges  imported  from  Japan 
would  be  unaffected  by  this  proposed 
regulatory  change. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  frispectifm  Service  has 
determined  that  this  proposed  rule 
would  not  have  a  significant  economic 
^pad  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Ad 

Hiis  proposed  rule  contains  no 
information  ooUection  or  reoxdkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C  3501  et 
seq.). 

Executtve  Order  12372  j 

This  program/activity  is  listed  in  tiie 
Catalog  of  Fed««I  Domestic  Assistance 
under  No.  10L025  and  is  subject  to  die 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

list  (rf  Subjects  in  7  CFR  Part  319 

Agricultural  ccMnmoditiee,  Citrus 
canker,  Fhiit  ImpcHls,  Mant  diseases, 
nant  pests.  Plants  (agriculture). 
Quarantine,  Transportation. 

Accordingly,  we  are  proposing  to 
amend  7  CFR  Part  319  as  follows: 

PART  31»-[AMENDED] 

1.  The  audiority  citation  for  Part  319 
would  continue  to  read  as  follows: 

AuHMrity:  7  U.&C.  ISOdd.  ISOee.  ISOff.  151- 
167;  7  CFR  2.17. 2.51.  and  371.2({4. 

2.  In  §  319.28,  paragraph  (b) 
introductory  text  and  (b)(1)  would  be 
revised  to  read  as  follows: 

S319.2S   NoOce  of  quarantine 


(b)  Hie  prohibition  does  not  apply  to 
Unshu  oranges  [Phnu  reticulata  BIcnco 
var.  unahu.  Swingle  [Citnu  umhiu 
Marcovitch.  Tanidca  j).  also  known  as 
Satsuma.  grown  in  Japan  and  nnported 
under  permit  taito  any  area  of  the  United 
States  except  for  Alabama,  American 
Samoa.  Arizona,  California,  Florida, 
Georgia,  touidana.  Mississippi,  Nevada. 
New  Mexico.  North  Carolina,  die 
Northern  Mariana  Mands.  Puerto  Rico. 
South  Cactriina.  Texas,  and  die  Vir^  . 
Islands  of  die  Iteited  States:  Provided, 
that  eadi  <rfdie  following  safeguards  is 
fully  carried  out: 

(1)  The  Unshu  oranges  must  be  grown 
and  packed  in  insulated,  canker-free 
export  areas  established  by  the 
Japanese  Plant  Protection  Service.  Only 
Unshu  orange  trees  may  be  grown  in 
these  are«w,  which  must  be  kept  fiee  of 
all  dtrus  other  than  the  propagative 
material  of  Unshu  oranges.  The  export 
areas  must  be  inspected  and  found  fi«e  ' 
of  dtrus  cankw  and  inohibited  plant 
material  by  qualified  plant  pathologists 
of  bodi  Japan  and  the  United  States.  The 
export  areas  must  be  surrounded  by  400- 
meter-wide  buffer  zones.  The  buffer  - 
zones  must  be  kept  free  of  all  dtrus 
other  than  the  following  10  varieties: 
Buntan  l&ado  [Citrus  grandia);  Buntan 
Viebnam  (C  grandis);  Hassaku  (C. 
hasaakuY  Hyugana^  (C.  tamurana); 
Kinkan  [FortunelJa  spp.  non  FortunelJa 
hindsii);  Kiyomi  tangor  (hybrid):  Orange 
Hyuga  (C  tamurana];  Poidcan  (C. 
reticulata];  Unshu  (C.  unriiiu  ] 

Marcovitch  Tankana  [Citrus  reticulata. 
Blanco  var.  unshu.  Swingle]):  and  Yuzu 
[C.  junos].  The  buffer  zones  must  be 
inspected  and  found  free  of  dtrus 
canker  and  prohibited  plant  material  by 
qualified  plant  pathologists  of  both 
Japan  and  the  United  States. 

Done  in  Washington,  DC,  this  10th  day  of 
June.  1968. 

lanMsW.GhMMr. 

Administrator,  Anintarand  Plant  Health 
Inspection  Service. 

(PR  Doc  86-13S06  Filed  6-14-68;  8:45  am) 
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4CTI0M:  Notice  of  petitions  for 
rulemakii^  received  and  of  dispocitions 
of  prior  petitions. 

sumMRY:  Pnrsuant  to  PAA's 
rulemaking  jirovisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  ruelradking  (14  CFR  Part 
11),  this  notice  contains  a  summary  ot 
certain  petitions  requesting  the  initiation 
-of  rulemaking  procedures  for  die 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 


Oock«l 
No. 


Petitioner 


in.  this  aspect  of  FAA'a  feguktoiy 
activitet.  NeitlMr  fwUicatian  of  this 
notice  northsiwjiMsfaMior  omisskm  of 
inf ormatfon  in  the  wpmoiary  is  inteaded 
to  afffct  the  legal  status  of  aiqr  petition 
or  its  final  dispositian. 
date:  Comraents  on  petitioBS  received 
must  identify  the  petitioa  docket  number 
involved  and  must  be  received  on  or 
before  Augost  IS.  1988. 
ADDimr.  Send  comments  on  any 
peHtion  ki  tHpUcate  to:  FedenI  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGG-10). 

Petition  Docket  No. .  800 

Independence  Avenue  SW.. 
Wariiington,  DC  20691. 

PrrmONS  FOR  RUIfMAKiNQ 


Re9uMkN»a(tociad 


rcmi 

The  iMtitiaai  any  ooouaenls  fooaived, 
and  •  copy  of  any  fiaaldispoaitioa  are 
filed  in  the  asaifMd  sagiilatoiy  docket 
and  aie  «vaiiaUv  for  axaraiaatioo  in  the 
Rules  OoakBt(AGG40),  RoepimfliFAA 
Headqaartass  Bnii^IFOB  iaA).800 
Indepaadaaoe  Avenoa  SW- 
Washington.  DC  HOSBUi  teM>one  (202) 
267-^32. 

This  notice  ia  published  pursuant  to 
parag^phs  (b)  and  (^  oil  11.27  of  Part 
11  of  the  PederaT  Aviation  Regulations ' 
(14  CFR  Part  11). 

iMued  in  WasMngton.  DC  oo  )tuie  8.  tam. 
UMMma  c  u  IV  aim. 
Acting  Mcmager,  Ptogmm  Maaagemmt  Staff. 


OmaiifitiOMalpamon 
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i-ii^  raplaoaiiMMl  part  fer  use  on  a  oarMcatad  aisnll  or  Mwr 
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-         '  raqulrament  oonUnad  in  tNe  chaplar. 


|FR  Doc.  88-13451  Filed  »'14-«8: 8:45  am] 
BiLUMa  cooe  4ais-i»« 

14  CFR  Part  39 

(Dodwl  Na  n-NM-SS-AO) 

Airworthiness  Directivae;  Boeing 
Model  737-100  and  -200  Sorles 


AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 


V 


;  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable' 
to  Boeing  Model  737-100  and  737-200 
series  airplanes,  which  would  require 
modification  of  the  Air/Gound  Sensing 
System  to  allow  the  thrust  reverser 
activation  to  be  enabled  by  a  second 
means  in  addition  to  the  existing  logic. 
This  proposal  is  prompted  by  reports  of 
pilot  inability  to  obtain  eff^ective  braking 
while  landing  at  above  normal  speeds 
during  adverse  weather  and  runway 
conditions.  Without  diis  modification,  a 
condition  would  develop  which  would 
delay  the  time  a  pilot  has  to  obtain 
reverse  thrust  when  abnormal  landings 
are  made  dufing  adverse  weather  and 
runway  conditions.  This  delay  may 
result  in  overrun  of  the  departure  end  of 
the  runway. 

DATES:  Comments  must  be  received  no 
later  than  September  12, 19e& 


:  Send  comments  on  the 

proposal  in  duplicate  to  Federal 
Aviation  AdministratiiMi.  Northwest 
Mountain  region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103).  Attention: 
Airworthiims  Rules  Dodwt  No.  88-Mil- 
59-AO.  1790B  Pacific  Hi^nvay  South.  G- 
68960.  Seattle.  Washington  08168. 
Service  information  may  be  obtained 
from  the  Boeing  Commercial  Airplane 
Company.  P.O.  Box  3707.  Seattle, 
Washington  081M.  This  information 
may  be  examined  ai  the  FAA. 
Northwest  MooBtain  Regioo,  17900 
Pacific  (fighway  Soutii.  Wadilngtoa.  or 
the  Seattfe  Aircraft  Certificatiim  Office. 
9010  East  Marginal  Way  Sootti.  Seattta,;  ^ 
Washington. 
PON  FURTHER  mTORMATION  contact: 

Mr.  Keimedt ).  Sobroer.  Aerospace 
Engineer,  Systems  and  Equipment 
Branch.  ANM-130S;  telephone  (206)  431- 
1943.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Hi^iway 
South,  0-68966,  Seattle,  Washington 
98168. 
StJPPUEMENTARV  INFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  bjf  submitthig  such 
written  data,  views,  or  acgmnento  as 
they  may  desire.  Communications 
shbuld  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
commimictAioas  received  on  or  before 
the  closing  date  for  comments  specified 


above  will  b«  considered  bf  the 
Administrator  before  taking  action  on 
the  proposed  rul«.  The  proposals 
contained  in  this  Notioeasay  be  dianged 
in  li^  of  comnoits  received.  All 
oonunrats  submitted  will  be  available, 
bodi  befiiHe  and  after  the  doting  date 
for  comments,  fai  the  Rules  Docket  for 
exaarination  by  interastsd  penana.  A 
leport  sumraartang  each  PAA/pubUc 
contact  ooRcemed  wrMi  die  substance  of 
tWsiwoposal  will  be  filed  In  dw  Rules 
docket 

AvaflabyityofNPRM 

Any  person  may  obtain  a  copy  of  this 
^Notice  of  Proposed  Rulemaking  (NPRM) 
bf  submltthig  a  request  to  flie  FAA, 
N(»tinwett  Mountain  Region.  Office  of 
tfie  R^oinl  Counsel  (Attn:  AfM-lOS). 
Attentkm:  Airworthiness  Rules  Dodcet 
Na  88-NM-59- AD.  17S00  Pacific 
Highway  South.  C-68886,  Seattle. 
Washington.  98188. 


The  y^rplane  Pilot  Association 
(ALPi^  has  provided  the  FAA  with 
several  reports  of  pikito  having  difficulty 
in  obtaining  effective  braking  after 
landing.  inchMfing  faistaifces  where 
damage  has  occurred  dufrto  ainrtaBe 
overrun  of  the  runway.  Several  devices 
are  involved  in  aitptene  braking  after 
landing,  Inelading  anaine  thnist 
revanen.8reaBd*M.iight  spoUers.  as 
well  as  ttonnal  wbael  brakings  The 
Boeing  Model  737  aiifilane  is  equipped 
with  several  iogic  systems  designed  to 
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prevent  deployment  nfmaina  1 
reversen  aUd  groond  qiouen  iaiUfM. 
touchdown  With  wthaeli  bralcM  applied, 
and  wfaeri  wU  darlqgteddna.  liese 
oae  a  discrete  sign^ 


ia  compNi^  J  iodhas  or  WMB.  arUMt 
it  is  ia  the  ^whea  Ike  atrnl  is  witUn 
Vb-inchofl 

The  sigo^l  Is  rappBed  boB  an  aiir/ 
yooad  vaSf  |r  aeoaor  widcfa  ia  aMintad 
in  &«  rightji  Bate  laadhig  gear  whad 
w^  it  ia  a|c  dvafead  by  a  push/pofi  oaUe 
connectad  ra  Ae  oloe  stnit  wUdi  also 
actuates  a  liydraulic  system 
interconnect  valve  for  the  gound  spoiler 
system.  At|4  strut  compression  between 
1V&  iaobas  Mod  a  iaohaa.  the  hydraulic 
system  tet^^ooanect  valve  pcovides 


hydraulic 
actoatoc*. 
Pdorto 
diefliglit 
havebeea 
automati( 
the 
speed 
posittoB 
thrust 
combinatii 
up  to  a  I 
spteup 
oftiw 


to  tbe  gmoad  spoiler 


y.  AniBiB^  deployiBBaM  of 
tkea  «HI1  dfev  wfaan  the 
leverliHWoad  ia  the  ASM 
to  toadidowB,  die  engiBa 
m  Bear  kfie,  md  varioua 
otmahi  whedahawa  qpup 
apaad.  ff  tha  maia  adwel 
fi^  to  ooaar,oaa|xeaafon 
ameel  atmt  of  5  inonea 


or  aaota  wi}  provlda  a  diacrete  aigaalto 
allow  for  B|aMidbial[>M  defrioyaeat 
LandJBg  wMi  Hm  spBedhrakaa  anned. 
i.e..  aataaiyHc  apeaahnkaa  oapioyment 
mode,  is  n^tawl  operatiaa  far  the  ModM 

It  has  beiao  shown  that  withoali ..      ^ 
automatic  abtivatioa  of  Aa  flii^t 
spoilers  (a^tedhrakea).  and  atbigh 
speeds,  the  fDioa  on  the  BiaiasBar  can 
bie  such  d^tf  *^  '^/S'ooimI  Miaor  wtil 
cootiinie  to  Indicate  that  tte  aii^ane  is 
in  the  ^as  Ifode,"  thereby  preventfaig 
reverse  tfanst  activatioD.  To  activate 
•  automatic  >^iieyBwnt  of  the  mgltf 
spoilers,  ott  of  dm  roqaired  loBic 
conditioBslil  whed^piaiqi.  If  the 
runway  shjc^d  br  flooded  arith  water  or 


is  icy.  and 
normal  t 
may  not 
delayteg 
to  ground 
needed  ~ 


isaiadeatabove 
speed,  whed  spin  up 
iBuaediately.  thus 

deployoMnt  and  air 
tranaition  whidi  is 
thrust  leverser  activation. 


Undn-  thes#  ooadUiona.  iastoactionsia 
!  Flight  Manaal(AFM) 

no:  'tSMck  diat  die  ado 
I  dqrfoy  immediati^  after 
'  caatacts  the  lanway.  if 
I  dqiloy  immadiatdy 

r  oBBtacts  the  niaway. 
I  lever  ibila  to  adnata 
automatically,  iaimediately  actuate  it 
manually. !  peadbrakes  will  radupe  lift. 


increaye  dngand  id  raaaa  main  gear 
loading  QuMt.aKtaaaioaof  dw 
speadbrakas  iaiUBOitant  bacaaae  the 
flMBCts  of  reducediift  and  tooreaaed 
drag  are  addittve  ia  ahpttening  landing 
roU." 

A  Boatag  Tacbaiod  Bafleda  was 
iasaad  OB  Fahmanr  la,  tsn^  adddi 
reiterated  tkd  praa^t  Bdlvation  d  the 
qieedbrakas  is  maadatoiy.  ahould  auto- 
deployment  not  occuc  hi  order  to  pd 
wei^  on  the  landing  gear,  thus 
ensuring  timdy  acflvatkjn  of  die  air/ 
grated  safety  sensor  and  the  enabling  of 
thnut  roversers.  The  present  Operations 
Manual  states  that  dw  pilot  nd  flying 
ensure  that  the  speedbrdca  handle  is  full 
up.  However,  the  Infbnnadon  provided 
by  ALPA  inittoates  that  in  die  rare 
instances  in  wfaidi  automatic 
deployments  of  the  speadbrakes  does 
not  occur,  there  have  beea  cases  where 


lever  haa  ad  beaa  ac 

Inaddilioa  to  the  above  dmst 
reveraer  lagic  a  fsw  older  Modd  737 
isdyretdBtheorigiBaUy 
I  landii«  gear  logic  for  ^ 


Tbe  ragdatioos  sat-forth  ia  this  notice 
woald  be  preau^iBted  pursuant  to  die 
andiority  taibe  federd  Aviafion  Act  of 
19SB.  as  amended  (fB  CS.C.  1301.  et 
seq.],  which  statute  Is  coaatnied  to 
preMopt  state  law  ngdating  die  same 
subiactHnia.  ia  aoooedanoe  widi 
ExBCddva  Order  lant  It  la  determfiied 
that  such  regdadoaa  do  ad  have 
federaliaBslBHiifcaHoBS  ararranting  the 


>  to  sedaoe  axpoaare  to 
i  reverser  contad  with  the  nmway 
during  revetsa  tranalation  arith  a  nose 
hi^  attitude.  After  modtoring  service 
'  experience  aridi  diis  reverser.  tte 
reversor  centrol  system  was  revised  to 
delete  the  nose  gear  logic  and  use  the 
main  gear  ground  lo8^  to  enable  qdcker 
reverser  ground  operatton.  The  majority 
of  die  Modd  737  fle^  has  been!  so 
modified.  i 

Since  this  coiniditf  mi  Is  tikdy  Ito  ekist 
or  devdop  oh  other  aiiplanes  Of  diis 
same  type  des^  an  AD  is  proposed, 
whidi  wodd  require  modlficattrai  of  die 
Ihntd  revarser  aiming  logic  to  allow 
addflioBri  means  of  amdng  die  thrnd 
revereen  by  use  of  nose  gear 
compression  logic. 

The  Boeing  Commercid  Airdane 
Compaiqr  has  notified  FAA  that  it  can 
devdop  a  modification  of  die  dmnt 
reverser,  aDowfaig  logic  to  be  enabled  by 
Boae  gear  strat  oumpressioB  in  addition 
to  tiie  adding  logic  of  the  right  main 
gearoMBpressiaa.  llhe  FAA  wodd 
revievrtba  BMMtffioatioa  adien  designed 
and.  tf  It  M  found  to  be«coeptable,  may 
consider  fjpvising  dm  find  rale  to 
indude  dttinstallation  of  that 
mo(fificatidb  as  a  means  of  oampUance. 

It  is  asdmated  diat  7S0  airplanes  of 
US.  Nflistty  WKwUt  be  affsded  by  dds 
AD,  that  it  arodd  take  jqiproximately  M 
manhoun  per  airpdane  to  abcamplish  the 
required  adioBS,  and  tlmt  the  average 
tabor  cost  wfodd  be  $40  permudiour. 
Based  on  these  figures,  the  totd  cost 
impact  of  the  AD  on  y.S.  operators  is 
estimated  to  be  $480,000. 


■-.-1 .-,-.-     _^'.,-^    ■  . 

For  these  reaaoofc  file  FAA  bas 
determined  that  this  oocument  (1) 
involves  a  pnHMMed  regulation  w^ch  is 
not  major  under  Executive  Order  12201 
and  (2)  is  not  a  significant  rde  pursuant 
to  the  Development  of  Transportation 
Regalatery  PoUdes  aid  ftocedures  (44 
FR 11034:  February  26. 1979);  and  it  is 
further  certified  under  the  aiteria  of  the 
ile«ilatocy  Flexibility  Act  Uiat  dus 
proposed  rule.  tfproBMilgated.  wiD  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  anddes  because  few,  if ' 
^y,  Boeiag  Modd7S7  aeries  airplanes 
are  operateid  by  small  entides.  A  copy  of 
a  draft  regdatory  evaluation  prepared 
for  this  action  is  contained  in  the 
regdatory  docket 

list  of  Subjects  in  14  CFR  Part  39  ' 

i    Aviation  safety.  Aircraft 

IliePrapoeed  AnandineDt  .J 

I    Accordingly,  pursuant  to  the  authority 
delegated  to  aw  by  the  Admniistrator, 
the  Federd  Aviation  Adnrinieiration 
proposes  to  amend  f  38l13  of  Part  39  d 
die  Federd  Aviadoa  Aegdations  (14 
CFR  39.13)  as  follows: 

PART  $»-(  AMENDED] 

(^    LllieaudioritycitatkmforPartas 
continues  to  read  as  faUows: 

Aeterity: «  U£.C185«(s).  14»  and  1423: 
48  U.SjC  mew  (IteviMd  Ml.  L.  97-440, 
lanoanr  12. 1*1^  aad  14 fn^UM. 


Sat.13  (Aawfdedl 

2.  By  xldfaig  the  fdlewing  new 
airworthiness  directive: 

Boaiog:  Appliea  to  »ffodel  737-100  and  737- 
SOO  aeries  airplanes,  uaiUficaled  in  any 
category,  wliich  presently  do  act  use 
iiimi  piai  uiiB|iinaiinM  infltr  tn  mnWii 
tluust  reversers.  CompiioBce  re<)uired  as 
in<ficatfld,  Hflless  previously 
accomplislied. 


tSNj 


To  eoaure  tiaidy  deployment  of  reverse 
thnist  pound  ^ollacs,  aad  eOsctive  wheel 
braking  wImb  iaadiag  aader  adverse  weatfwv 
and  runway  conditions,  accomptisli  tiie 
following: 

A  WiiriB  U  mootlis  from  tiie  ofiective 
data  dtUs  AO,  install  an  FAA  approved 
Biedlflcation  to  die  Air/Ground  Sensing 


J 
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System  which  cause*  the  thrust  reverser  logic 
to  be  enaUed  by  nose  gear  strut  compression 
in  addition  to  the  present  logic  of  the  right 
main  gear  oleo  compression. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  whic^ 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

NolK  The  request  should  be  fOTwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMl),  who  mky  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  OfHce.- 

C.  Special  fli^t  permits  may  be  issued  in 
accordance  widi  PAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accompKshment  of  the  modification  required 
by  this  AD. 

Issued  in  Seattle,  Washington,  on  June  8, 
1988. 

Fredefkk  M.  Isaac, 

Acting  Director.  Northweat  Mountain  Region. 
[FR  Doc  88-13449  Filed  6-14-88:  8:45  am] 
■Mxnn  COM  4t10-1»-M 


ENVIRONMENTAL  PROTECTION       f 

40CFR  Part  261 
[SWFm.-3396-41 

Hazardous  Waste  Itanagement 
System;  MenUllcaUpn  And  LiaMng  of 
Hazardous  Waste;  Correction  and 
Extension  ot  Comment  Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnoN:  Proposed  rule;  correction  and 
extension  of  comment  period. 

SUMMARY:  EPA  is  correcting  a  proposed 
delisting  decision  for  U.S.  Nameplate 
Company,  Inc.,  Mount  Vernon.  Iowa, 
which  appeared  in  the  Federal  Register 
on  May  3, 1988  (53  FR  15704).  In  that 
notice,  some  of  the  preamble  discussion 
was  inadvertently  omitted  ot  was 
repeated:  today's  notice  corrects  the 
preamble  of  that  notice.  Today's  notice 
also  extends  the  public  comment  period 
for  the  proposed  notice,  lliis  extension 
is  provided  to  allow  an  adequate 
opp<Hlunity  for  comments  on  the 
proposed  notice  as  corrected  by  today's 
publication. 

dates:  EPA  will  accept  public 
comments  on  the  previously  proposed 
decision  until  July  29. 1908.  This  date 
reflects  an  extension  of  the  original 
comment  period  as  cited  in  the  proposed 
rule.  Comments  postmarked  after  the 
close  of  the  extended  comment  period 
will  be  stamped  "late". 
ADOMSSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk,  Office  of  Solid 


Waste  (WH-5S2),  401  M  Street  SW.. 
Washington,  DC  20400.  A  third  copy 
should  be  sent  to  Jim  Kent.  Variances 
Section.  Assistance  Branch,  PSPD/OSW 
(WH-S63),  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  2046a  All  comments 
mifst  be  identified  at  the  top  with  docket 
number  "F-88-USEP4WTK'. 

the  public  dodcet  where  the . 
infbnnatioQ  can  be  viewed  for  die 
proposed  nde  is  located  in  the  sub- 
'  basement  of  the  U.S.  Environmental 
Protection  Agency,  401 M  Street  SW.. 
Washington  DC  20460.  The  docket  is 
open  from  0:00  aon.  to  4:00  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  475-0327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 

POR  PURTMCR  imrOWMATIOil  CONTACT: 
RCRA  HoUine,  toll  free  at  (800)  424- 
9436.  or  at  (202)  382-3000.  For  technical 
information,  contact  Robert  Kayser, 
4^ffi«  of  Solid  Waste  (WH-563), 
^^hipnmental  Protection  Agency,  401  M 
Stieal  SW.,  Washington,  DC  2046a  (202) 
382-4530. 

SUPMJEMCNTAHV  MPomiATlON:  On  May 
3, 1988.  EPA  proposed  to  exclude 
retreated  waste  generated  by  U.S. 
Nameplate  Co..  Inc..  located  in  Mount 
Vernon.  Iowa,  from  the  lists  of 
hazardous  wastes  published  in  40  CFR  ^ 
261.31  and  261.32,  pursuant  to  40  CFR 
26a20  and  260J22.  See  53  FR  15704- 
15709.  That  notice  also  proposed  to  deny 
exclusion  for  Nameplate's  wastes 
generated  prior  to  retreatment  and 
shoidd  have  specifically  stated  that  the 
waste  management  unit  containing  the 
wastes  generated  prior  to  retreatment 
would  remain  regulated  imder  Subtitle  C 
of  RCRA.  The  proposed  notice 
inadvertently  omitted  a<Hne  of  the 
preamble  discussion  of  the  regulatory 
status  of  the  waste  unit  which  handled 
die  petitioned  waste  prior  to  retreatment 
and  also,  repeated  some  of  the  narrative 
text  in  the  jHeamble.  These  misprints 
appeared  in  the  subsection  entitled 
"Residual  Waste  at  Nameplate's  Surface 
Impoundment".  Today's  notice  corrects 
the  preamble  discussion  in  that 
subsection. 

The  public  comment  period  for  the 
proposed  rule  was  originally  scheduled 
to  end  on  June  17, 198&  Today's  notice 
extends  the  public  comment  period  for 
the  proposed  rule  to  allow  the  public  an 
opportunity  to  review  the  corrected 
information  presented  in  today's  notice. 
The  Ageiicy  will  now  accept  public 
comments  on  the  proposed  rule  until 
July  29. 1988. 


Date:Tune  a  1968. 

).W.  McGnw, 

Acting  Agaistant  Administrator,  Office  of 
Solid  Waste  and  Enwrgency  Response. 

The  following  correction  is  made  to 
SW-FRL-3373-8,  die  Haxaidous  Waste 
Management  System:  Identification  and 
Ustiiig  (K  Hazairdous  Waste,  proposed 
rule  published  in  the  Fedeiel  Register  on 
May  3, 1966  (53  FR  154704).  Hie 
subsectiori  entided  "Residual  Waste  at 
Nameplate's  Surface  Impoundment" 
found  on  page  15709  should  be  corrected 
to  read  as  follows:  *    - 

B.  Residual  Waste  at  Nameplate 's 
Surface  Impoundment 

EPA's  decisions  to  exclude  a  waste 
from  Subtitle  C  control  are  typically 
retrospective  and  typically  deregulate, 
from  Subtitie  C  control,  those  waste 
management  units  holding  the  petitioned 
waste,  because  such  imits  would  not  be 
considered  to  have  received  a 
hazardous  waste.  See  40  CFR  Part 
26ai0(a)  for  the  definition  of  a 
hazardous  waste  imit  However,  in 
cases  where  the  original  petitioned 
wastestream  has  been  retreated 
(through  aeration,  chemical 
stabilization,  reprocessing,  etc.),  the 
Agoicy  may  distinguish  between  the 
original  petitioned  waste  and  the  newly 
retreated  waste.  ThaUs.  the  delisting 
decision  on  the  retreated  waste  may  be 
prospective  (effective  frtim  the  date  of 
retreatment  forward)  and  may  apply 
only  to  the  retreated  waste. 

When  treated  wastes  are  hazardous, 
remaining  residues  (e.^.,  sludge  and 
soil/sludge  mixtures)  codteii^ig  or 
derived  frtim  the  treated  waste  prior  to 
retreatment  are  hazardous  by  definition, 
continue  to  be  hazardous  imtH  excluded, 
end  continue  to  constitute  part  of  the 
waste  management  imit  See  40  CPR  '  ■ 
261.3  (c)(2)(i)  and  (d)(2).  A  delistie« 
decision  for  the  retreated  waste, 
therefore,  does  not  affect  the  regulatory 
status  of  the  unit  whidi  held  the  treated 
hazardous  waste,  if  there  is  reason  to 
believe  that  the  treated  waste  was 
hazardous,  and  if  waste  residues 
containing  or  derived  from  the  treated 
waste  may  still  be  present  or  If  the 
wf  ste  already  contaminated  or  is  likely 
to  contaminate  the  ground  water  in  the 
future.  Such  imits.  therefore,  continue  to 
be  classified  as  hazardous  waste  units 
subject  to  all  SubtiUe  C  requiremente, 
including  closure  reqtdronents. 

Nameplate's  originally  petitioned 
waste  (prior  to  retreatment)  contained 
TCE.  As  discussed  in  die  July  23. 196a 
proposal,  EPA's  Region  VII  Office  had 
determined  that  TCE  was  present  in  (he 
ground  water  beneath  Nameplate's 
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hciltty.  Thd  Asency't  wpfOithetk  visit 
confiimed  the  presence  of  TCE  in 
greuBd-watef,  idsntilyinf  • 
coaceatotttefi  of  anu  s^t  in  the 
downgradicnt  monitoring  weU.  The 
concentrattMi  of  TCE  detected  in  the 
do«nigradi«t  well  exceeds  Aa  cuirent 
regolatoiy  i|^  of  ftOOS  af/l  for  TGE  in 
drinking  «Niler<  Siaoe  NainqpUte's 
original  wssn  oontsined  TCE  at 
suffioient  kneb  to  oontaninate  gronad 
water,  the  ||rpiind-water  flontenrinatian 
with  TCB  iatafoseat  the  A^m^  is 
umoemed  Wat  Nameplate's  oi^jinfd 
waste  may  pe  responsible. 

The  Ageqi^.  dierefore.  proposes  to 
limit  the  scape  of  today's  de«^ion  to 
grant  an  exousion  only  to  Nameplate's 
retreated  wflBte.  and  not  to  exclode 
residual  wnites  containing  or  derived 
from  the  tnUted  waste  stiU  present  et 
Nameplate'sisarftioe  impoundment  The 
effect  of  thiyexcliision  (if  finally 
promulgatedb  is  that  the  retreatad 
wastes  would  no  longer  be  sul^ect  to  or 
regulated  uiader  Subfile  C  eontral  and 
may  be  renjdved  from  Nameplate's 
surface  impoundment  and  managed  as 
non-hazardous  wastes.  Nameplate's 
unlined  surface  impoundment  having  at 
(me  time  hdd  a  listed  hazardous  waste 
which  appears  to  have  caused  ground- 
water cont^^nination.  would  still, 
however,  b^defined  as  a  hazardous 
waste  management  unit  and  would 
continue  tolke  regulated  as  such  under 
40  C9nEl|>arU  260  duough  3B8  and  the 
permitting  ^landards  of  40  CFR  27a 

(FR  Doc.  aS-^^  Filed  6-14-88;  8:45  am] 
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DEPARTMBIT  OF  HEAtTH  AND 
HUMAN  SeKVICES 


Health 
42  CFR 

H 


Carii 


nnandng  Administration 
405, 411,  and  489 


I )  wovaiy  AQabiat  TMid. 


AOENCv:  H !  ilth  Care  Financing 
Administreitf  on  (HCPA).  HHS. 
ACTKM:  Proposed  rule. 

•UMMMlv:  Tiaa  proposal  would— 

1.  Updat^pnd  revise  policies  dealing 
with  Medi^^  as  secondary  payer 

2.  Revise  policy  on  the  exclusion  of 
services  of  j^naMdiate  relatives  of  the 
benefidai)!  or  members  of  the 
beneficiafy's  household; 

3.  Reviscj  boUcy  on  die  exclusion  of 
services  furnished  outside  the  United 
States;  am 


4.  Clarify  poBey  on  the  *iw  legal 
obUgatian  to  pay"  exriusion  as  it  applies 
to  services  ionifariMd  to  prisoners. 

5.  Reflect  a  receet'statutoiy 
amendment  diet  provides  an  additional 
exci^>tion  to  'die  exdosion  of  services 
dmt  are  "not  reasonable  and 
necessary". 

The  changes  in  the  Medicare 
secondary  payer  provisions  are 
neoessaiy  to  .reflect  amendments  made 
to  section  lB62(b)  of  dw  Social  Security 
Act  (die  Act)  by  section  2344  of  the 
Deficit  Reduction  Act  of  1964  (Pvb.  L. 
98-360),  section  9201  of  the  Consdidated 
Omnibus  Budget  Reooadliation  Act  of 
1985  (Pub.  L  99-272).  and  seotioo  4036(a) 
of  the  Omnibus  Budget  Reconciliation       [ 
Act  of  1967  (Pid>.  L  100:-203).  Separete       j 
regulations  will  be  issued  toimplement 
section  9319  <rf  die  Omnibua  Budget  I 

Reconciliation  Act  of  1906  (Pub.  L  99-     j 
509).  wdiidi  made  Medicare  secondary 
payer  for  certain  disabled  Mec^care 
beneficiaries  under  ege  65  who  are 
covered  under  a  large  group  health  plan. 

l»Att*:  Consideration  wttl  be  given  to 
coAiments  received  Iqr  August  15, 1968.  (^ 


;  Mail  comments  to  die 
following  address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services.  Attention:  B$RC-902-P.  P.O. 
Box  28670,  Baltimore,  ^t^aryland  21207 

If  yon  peefsr,  you  mayldeliver  your 
comments  to  one  of  the  foUewing 

addresses: 

Room  309-G.  Hubert  R  Humphrey 
Building.  200  Independence  Avenue 
SW..  Washington.  DC. 

Room  132.  East  High  Rise  Building,  6325 
Security  Boulevard,  Baltimore,  I 

Maryland  I 

In  commenting,  please  refier  to  file 
code  BERG-302-P.  Comments  wiU  be 
available  for  public  inspection  as  they 
are  received,  beginning  aiqiraximeiely  '^ 
three  weeks  from  today,  in  Room  309-G 
of  the  Department's  offices  kt  200 
Independence  Avenue  SW., 
Washington.  DC  en  Monday  tfaroagh 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone  202-245-789(4. 

FOR  FURTNCR  mPOmiATIOM  CONTACT: 

Herbert  ^ankroCf  301  (966-7171) 
Idoitification  and  biUmg  of  other 
primary  payers  1^  provkiers:  prompt 
reimburaement  to  Medicare  when 
providers  or  supfdiers  receive 
payment  from  other  primary  payers. 

Herbert  Pollock  (301)  965-4474  AH  odiet^ 
provisions. 


k 


Background 

During  the  first  is  years  of  the 
Medicare  pfqgraai,  Medicare  was    .    . ; 
priraaiypfqwlor^sarvioesto  j 

Medicare  beneficiaries,  with  the  sole    ; 
exception  of  services  covered  under 
workers'  compensataan.  It  was  not  until 
1980  that  Ceegress  begSB  to  amend 
section  1862  of  die  Act  to  make 
Medicare  seoondaiy.  fiast  to  no-fault    . 
and  liabUity  hisurenne.  and  later  to 
emirieyer  group  health  plans  that  cover 
end-stage  renal  disease  ^SRD)  patienU 
and  that  cover  employed  aged  and  aged 
spouses  of  emplmrsd  individuals. 
iSespite  regulations  and  instructions, 
implementation  has  btten  dwrt  of  • 
expectatiens.  It  is  hospttals-dtat  are 
most  direcdy  affected  by  these  changes 
because  it  is  primarily  hospital  services 
that  are  covned  by  private  insurance. 

Experience  has  been  that  many 
"Mediceie  seconder^  payer"  (MSP) 
claims  are  not  identtfied  for  MSP 
processing  and  that  hospitals  do  not 
have  procedures  to  identify  other 
insurance  that  the  beneficiary  may  have. 
This  situation  has  been  documented 
by- 

•  A  Bureau  of  Qualify  Control  study 
(summer  of  1964).  which  found  that  up  to 
90  percent  of  all  woridng  aged  claims 
were  billed  to  Medicare  rather  than  the 
other  insurer  because  the  hospital  did 
not  ask  the  beneficiary  for  information 
on  other  insurance  or  did  not  follow 
throu^  on  diat  information; 

•  Bureau  of  Program  Operations 
(BPO)  on-site  review  of  hospitals,  which 
revealed  that  hospitals  did  not  have 
procedures  to  use  at  the  time  of 
admission  to  identify  other  insurers.        ' 

•  BPO  investigation  of  hospital 
softwaije  vendors,  which  revealed  that 
the  staddard  software  piackiages  for 
hospitej  admission  routines  do  not 
includejsufficient  questions  about 
insurer^  other  than  Medicare. 

As  a  tresuh.  the  claims  diet  would 
pnqieriy  be  billed  to  another  payer  are 
sosaetiaies  nristakeafy  hilfa(d  to 
Medicare.  In  some  instances,  the 
intermediafy  is  aUe  to  ideatify  the  claim 
as  an  KISP  dafan  and.  at  ccpniderable 
expense,  follow  tlvongh  toadiieve  die 
MSP  ssvij^s.  In  msny  other  instances, 
there  is  no  way  for  the  intermediary  to 
know  that  a  parttoular  beneficiary  has 
other  insurance.  In  diose  cases,  the 
claim  is  paid  incorrecdy  and  MSP 
savings  are  lost 

This  problem  is  perticulsriy  acute 
when  the  health  insurance  policyholder 
is  not  the  Medicare  patient  but  his  or 
her  spouse.  There  is  no  way  of 
identifying  this  person  (who  may  be 
under  65  years  of  age)  through  HCFA/ 
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SSA  records.  Only  the  hospital  can 
identify  this  type  of  M^  case. 

A  second  observation  on  program 
experience  was  made  by  the  Office  of 
the  Inspector  General  in  a  memo  dated 
March  18, 1985.  The  OIG  review  of 
hospitals  indicates  that  some  hospitals 
bin  both  Medicare  and  the  other  insurer 
(which  is  contrary  to  program 
instructions)  and.  instead  of  refunding 
.  Medicare's  payment,  retain  it.  unless 
Medicare  requests  that  it  be  refunded. 
The  hospital  has  no  incentive  to  refund 
the  money.  Since  it  is  unlikely  that  the 
intermediary  will  find  the  case  and  ask 
for  the  refund,  the  hospital  keeps  a 
credit  balance  on  the  patient  account 
and  holds  the  pa3nnent. 

Incorrect  paj^ents  must  be 
recovered.  Medicare  conditional 
payments,  made  when  a  claim  against 
the  other  insurer  is  contested  or 
payment  is  otherwise  delayed,  are  also 
subject  to  recovery.  Recent  legislation 
has  a  direct  bearing  on  this  aspect  of  the 
program,  as  explained  below. 

Statutory  Changes 

A.  Section  2344  of  the  Deficit 
Reduction  Act  of  1984  (Pub.  L.  98-369) 
amended  sections  1862(b)(1). 
1862(b)(2)(B).  and  1862(b)(3)(A)(ii)  of  the 
Act  as  follows: 

1.  Makes  explicit  the  Federal 
Government's  right  to  recover  firom — 

•  Third  parties  that  are  required  to' 
pay  before  Medicare;  and 

•  Any  entity  (such  as  a  beneRciary. 
provider,  physician  or  State  agency)  that 
has  received  payment  from  a  third  party 
that  is  required  to  pay  before  Medicare. 

2.  Provides  that  the  government — 

•  Is  subrogated  to  the  right  of  any 
individual  or  other  entity  to  receive 

^  payments  from  a  third  party  payer  to  the 
extent  of  Medicare  payment:  and 

•  May  join  or  intervene  in  any  action 
related  to  the  events  that  gave  rise  to 
the  need  for  the  items  or  services  for 
which  Medicare  paid. 

-     3.  Adds  the  word  "promptly"  to 
paragraph  1862(bHl).  thus  providing  that 
Medicare  paymoits  are  limited  to  the 
extent  that  payment  has  been  made'or 
can  reasonably  be  expected  to  be  made 
''promptly"  by  workers'  compensation, 
or  automobile,  liability,  or  no-fault 
insurance.  Medicare  makes  conditional 
primary  payments  only  if  the  other 
insurer  will  not  pay  promptly. 

4.  Adds  the  phrase  "or  could  be"  to 
sections  1862(b)(1).  (b)(2)(B).  and 
(bH3)(A)(ii).  thus  providing  that 
Medicare  conditional  payments  are 
subject  to  recoupment  when  informatibn 
is  received  that  primary  payment  "could 
be"  made  by  a  workers'  compensation 
plan,  an  automobile,  liability,  or  no-fadit 
insurer,  or  an  employer  group  health 


plan,  even  thou^  such  payment  has  not 
yet  been  made.  This  change  reinforces 
Medicare's  position  as  secondary  payer. 
i.e^  expressly  permits  HCFA  to  pursue 
recovery  of  conditional  or  incorrect 
-  payments  as  soon  as  it  teams  that 
another  insurer  is  liable  for  the  payment 

The  provisions  of  section  2344  were 
self-executing.  A  notice  to  that  effect 
was  published  on  |uly  17. 1965  at  50  FR 
28988. 

B.  Sectioa9201  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (Pub;  L  99-^2  enacted  April  7. 
1986)  eUminated  tfte  age  70  upper  limit 
for  individuals  sul^t  to  the  woricing 
aged  provision,  effective  May  1. 1986. 
lliis  amendment  makes  Medicare 
secondary  payer  to  employer  group 
health  plan  coverage  for  employed 
individuals  age  65  or  over  and  spouses 
age  65  or  over  of  employed  individuals 
of  any  age.  Previously.  Medicare  was 
secondary  for  such  individuals  only 
until  they  attained  age  70.      , 

C  Section  4036(a)  of  the  Omnibus 
Budget  ReconciUation  Act  of  1987  (Pub. 
L  100^203).  enacted  December  22. 1987. 
provides  that  Medicare  may  not  make 
conditional  primary  payments  on  behalf 
of  an  EBRD  beneficiary  who  is  covered 
by  an  employer  group  health  plan  if  the 
plan  "can  reasonably  be  expected"  to 
pay.  Under  previous  law.  Medicare 
could  make  conditigj^l  primary 
payments  if  the  Secretary  determined 
that  the  plan  would  not  pay  as  promptly 
as  Medicare.  This  change  makes  the 
conditicmal  payment  criteria  for  ESRD 
beneficiaries  the  same  as  for  woridng 
aged  beneficiaries  who  are  covered  by 
employer  group  health  plans.  This 
change  i»  effective  for  services  furnished 
on  or  after  January  21, 1988.  The  section 
4036(a)  provision  supersedes  HCFA's 
implementation  of  a  court  order  that 
was  issued  in  1984. 

In  National  Association  of  Patients  on 
Hemodialysis  v.  Heckler.  (Civil  Action 
No.  83-2210  (D.D.C)).  the'district  court 
for  the  District  of  Columbia  held  fltat 
HCFA's  existing  regulations,  dealing 
with  conditional  primary  Medicare 
payments  when  Medicare  is  secondary 
to  employer  grptip  health  plans  for  ESRD 
beneficiaries,  are  not  consistent  writh  the 
statute.  The  existing  regulations  provide 
that  Medicare  may  pay  conditional 
primary  benefits  only  if  the  Medicare 
contractor  knows  from  experience  or 
ascertains  that  the  employer  plan 
payments  in  general  are  substantially 
less  prompt  than  Medicare's.  The  court 
held  that  the  regulations  that  were  in 
effect  at  that  time  were  not  consistent 
with  the  statutwy  language  which 
directed  the  Secretary  to  deny  primary 
Medicare  benefits  only  if 


•-The  employer  groiq>  health  plan  has 
paid:  or 

•  The  Secretary  has  determined  tiiat 
the  em|rioyer  plan  will  pay  as  promptly 
as  Medicare. 

Manual  instructions  implementing  the 
court  decision  were  issued  in  1965.  They 
stipulated  that  providers  and  suppliers 
were  no  longer  requind  to  bill  the 
employer  plan  first  in  B8RD  cases:  they 
had  the  opti<m  to  Wll  Medicare  first 
Contractors  were  instructed  to  pay 
conditional  Medicare  benefits  if  billed 
first  and  to  attempt  to  recover  later  from 
the  employer  plan. 

D.  Section  40e5(i)(15)  of  Pub.  L 100- 
203  provides  a  fourth  exception  to  the 
exclusion  of  services  that  are  not 
reasonable  and  necessary  "for  the 
diagnosis  or  treatment  of  illness  or 
injury  or  to  improve  the  ftinctionfaig  of  a 
malformed  body  member".  Under  this 
amendment  Medicare  payment  is 
available  for  services  that  are 
reasonable  and  necessary  to  carry  out 
the  purpose  of  the  patient  outcome 
assessment  program  established  under 
section  1875(c)  of  the  Act. 

Changes  in  the  RegiilatkHis 

/.  To  Implement  Statutory  Amendments 

A.  Prompt  Payment 

To  implement  the  statutory 
amendment  that  added  the  word 
"promptly"  to  section  18a2(b)(l)  of  the 
Act  we  would  make  clear  that  Medicare 
makes  conditional  primary  payments 
when  the  workers'  compensation  carrier 
-or  the  no-fault  insurer  will  not  pay 
promptly,  that  is,  within  120  days  after 
receipt  of  the  claim.  Current  rules 
already  provide  for  Medicare 
conditional  payments  in  liability  cases,   - 
if  the  beneficiary  has  filedi  or  has  a  right 
to  file,  a  liability  claim. 

The  chang<js  pertaining  to  ESRD 
beneficiaries  covered  by  an  employer 
group  health  plan  would  provide  that 
Medicare  makes  conditional  primary 
paymentswhen  a  proper  claim  has  been 
filed  with  the  employer  plan  and  the 
plan  has  denied  the  claim  in  whole  or  in 
part. 

B.  Authority  To  Recover  as  Soon  as 
Liability  is  Known  To  Exist 
Subrogation,  and  Right  To  Intervene 

As  discussed  above  under  "Statutory 
Changes",  the  addition  of  the  phrase  "or 
could"  means  that  H(7A  can  seek 
recovery  of  conditional  primary 
payments  when  it  learns  that  another 
party  is  primary  payer,  without  waiting 
for  the  other  party  to  actually  pay 
(411.24(a)).  If  HCFA  is  unable  to  recover 
conditional  Medicare  payments  frcHn  a 
beneficiary  or  other  party  that  receives 
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an  entity  that  is  primary 
GFA  has  the  right  to 
yment  from  that  entity  in 
ct  that  the  entity  has 
iffsed  the  benendary  or 
411.24(h)):  Tl^refqre. 
re  primary  W  Medicare 
i  sore  that  Metiicare  has  no 
payihents  they  plan  to 
duals  #ho  are  entitled  to 
.afils,  ^^^ 

iri^ed  recov^fyrl^ts, 

jation  and  the  ri^t  to 
ly  to  ell  payers  that  are 
dioare.  These  rights  are 
11.24  and  1411.26.      - 
clarified  recovery 
to  remove  the 
in  i  406.319(b)  of  the 
for  obtaining  a  repayment 
agreement  from  the  beneficiary  as  a 
prerequisite  (or  Medicare  conditional 
payment  in  iiroricers'  compensation 
cases.      ?* 


payment 
toM( 
recover 
spite  of 
ah«ady 
other  pc 
entities 
ought  to  ma! 
claim  1^] 
make  to  hii 
Medicare 

HCFA's 
including  SI 
intervene.  a| 
primeiyto 
setfbrdiin 

In  view  oi 
xights,  we  pi 
requirement 
.ctureat  ruli 


C.  Removal 
Woriung 

tliischai 
the  regula 

D-Cavat  _ 

^-  Reasonable 

the  Purpose 

Evaluation: 

Thischa 
i  411.15(k)(^ 


'  Upper  AgeUmit  For 


is  reflected  in  i  411.70  of 


if  Services  That  Are 
d  Necessary  to  Carry  Out 
[of  the  Petiept  Outcome 

I  is  rejected  in 


II.  To  ImpIemBiit  Policy  Changes 

Pi.  To  Ensuieldentification  of  Other 
Payers  Thalj  Are  Primary  to  Medicare 
and  Prompt  IReimbursement  When  the 
Beneficiary,!  Provider,  or  Supplier 
Receives  Pajyment  Rvm  Theee  Payers 

1.  Current  tules:  a.  Part  489  of  «he 
Medicare  rifles  deals  with  provider ! 
agreementsi  Section  4e9.2a  which  sets 
forth  the  coiWitraents  that  a  provider 
must  make  Ivhen  it  executes  a  provider 
agreement,  dpcS  not  indude  any 
requiremenl  that  the  provider  identify 
olh w  insura|[^e<  bill  primary  payers 
before  billing  Medicare  or  refund 
Medicare  piVmcnts  that  duplicate 
payments  byta  payer  that  is  primary  to 
Medicare.   ;  i 

b.  Currenuules  do  not  expressly 
address  HCHA's  right  to  obtain 
information|irom  another  payer  with    > 
whom  a  dawfi  has  beeii  or  could  have 
been  filed.  I| 

2.  Diicast  ton.  a.  Althou^  the  changes 
in  the  law  h  i^e  clarified  H(7A's  ability 
to  recover  c  additional  payments,  it  is 
obvious  the :  there  can  be  no  recovery 
without  idei  i  ification  of  other  insurers 
that  are  prii  a  ary  to  Medicare.  We 
believe  Aat  I  his  aspect  of  the  problem 
must  be  deiil  t  with  in  regulations  to  the 


maximum  extent  permitted  under 
current  law. 

bsin  order  to  determine  Medicare's 
proper  payment  under  .the  law.  it  may  be 
necessary  for  HCPA  to  contact  other 
payen  that  may  be  primary  to  M^care 
with  regard  to  benefit  coordination.  For 
instance,  if  a  daim  for  Medicare  primary 
benefits  is  received,  but  Medicare  was 
secondary  on  a  prior  clainfc  HCFA 
intermediaries  or  carriers  may  have  to 
contact  the  other  payer  to  determine 
whether  it  is  still  primary  to  Medicare. 

3.  Proposed  changes,  a.  We  propose  to 
amend  {  489.20  to  require  providers  to 
make  four  additional  commitments,  as 
follows: 

(1)  To  maintain.a  system  for 
identifying,  durtag  the  admission  ' 
prooeas,  otfaer^ayers  that  are  primary  to 
Medicare. 

(2)  Excepf  in  the  case  of  liability 
insurance,  to  bill  the  other  insurer  first. 

(3)  When  it  receives  payment  from 
both  Medicare  and  another  payer  that  is 
primary  to  Medicare,  to  reimburse 
Medicare  within  30  days.  (Section 
411.24,  which  deals  with  HCFA's 
recovery  rights,  would  also  require 
benefidaries  and  other  parties  that 
receive  duplicate  payments  to  reimburse 
HCFA  within  30  days.) 

(^  If  it  receives,  from  a  payer  that  is 
primary  to  Medicare,  a  payment  that  is 
reduced  because  the  provider  failed  to 
file  a  proper  daim  with  that  payer— 

•  To  l>ill  Medicare  only  to  the  extent 
thatt  secondary  benefits  would  have 
been  pAy»ble  if  the  primary  insurer  had 
reimbursed  the  provider  on  the  basis  of 
a  proper  duim;  and 

*'Tq  charge  the  beneficiary  no  more 
than  it  would  have  been  entitled  to  . 
charge  if  it  had  filed  a  proper  daim  with 
the  primary  insurer.  (This  fourth 
connnitinent  is  discussed  under  section 
H  of  this  preamble,  which  deals  wdth 
Medicare  Secondary  Payments.) 

b.  We  propose  to  stipulate,  in 
S  411.24(a).  that  the  filing  of  a  Medicare 
claim,  by  m  on  behalf  of  die  beneficiary, 
expressly  aiithcnizes  the  third  party 
payer  to  release  any  information 
pertiiieAt  to  &e  Medidare  daim. 

^E  To  Reflect  Changed  Interpretation  of 
'the  "Immediate  Relative"  Exdusion 

1.  Current  Ivies.  The  current  rule  at  42 
CFR  405.315  implements  ihe  "immediate 
relative  exdusion"  provision  of  section 
1862(a)(ll)  of  the  Act  this  provision 
predudes  payment  for  expenses  that 
"constitute  charges  imposed  by  an 
immediate  relative  of  Uie  benefidary  or 
a  member  of  the  benefidary's 
household".  Section  405.31&— 

a.  Refers  only  to  Medicare  Part  B; 

b.  Bars  payment  for  charges  other 
than  actual  costs  incurred  by  the 


physician  or  other  person  (hereafter 
referred  to  as  "out-of-pocket  expenses") 
for  items  furnished  to  relatives  or 
household  members: 

c.  Defines  "immediate  rdati^x"  and  •  ;r->. 
"member  of  household";  ^^ 

d.  Notes  that  the  person  who  imposes 
the  charges  may  be  a  person  ether  than 
the  one  who  furnished  the  services; 

e.  Exempts  fiom  the  exdusion 

•  Charges  imposed  by  a  pertnership 
except  when  all  the  partners  bear  the 
excluded  relationship  to  the  patient;  and 

•  Charges  imposed  by  a  corporation, 
regardless  of  the  beneficiary's 
relationship  to  the  directors,  officers, 
and  stockholders  of  the  corporation;  and 

f.  Makes  the  exdusion  applicable- to 
charges  imposed  by  an  individual 
proprietorship  if  the  individual  who 
owns  and  operates  the  business  is  an 
immediate  relative  or  member  of  the 
beneficiary's  household. 

2.  Discussion.  Reexamination  of  these 
rules  has  led  us  to  conclude  that  our 
previous  intcrpretatioi^  of  section 
1862(a)(ll)  of  the  Act  was  inconsistent 
with  the  purpose  of  that  provision, 
namely — 

•  To  bar  Medicare  payment  for  items 
and  services  that  would  ordinarily  be 
furnished  gratis  because  of  the 
relationship  of  the  provider  or  physician  ^ 
to  the  l>eneficiaiy;  and 

•  To  avoid  payment  for  medically 
unnecessary  services. 

Congress  recognized  that  in  family 
situations,  it  is  difficult  to  differentiate 
between  medically  necessary  services 
and  those  that  are  fumii>hed  l>ecau8e  of 
affection  or  concern.  Thus,  the  exdusion 
was  also  intended  to  guard  against 
.potential  program  abuse. 

The  prohibition  is  unqualified.  Neither 
the  statutory  language  nor  the  legislative 
history  support  certain  of  our  previous 
interpretations  under  which  we — 

•  Limited  the  exdusion  to  ser\ices  of 
physicians  and  suppliers,  payable  on  a 
charge  basis  under  Medicare  Part  B. 
while  continuing  to  pay  for  services 
payable  under  Medicare  Part  A,  and  for 
actual  out-of-pocket  expenses  incurred 
by  physicians  or  suppliers  to  furnish 
their  relatives  itenis  such  as  drugs  or 
prosthetic  devices:  and 

"•  Exempted  from  the  exclusion 
physidans  who  are  memtiers  of  a 
partnership  or  corporation. 

We  have  condudted  that  Congress 
intended  to  exdude  the  following: 

a.  Services  furnished  under  Medicare 

-  Part  A  as  well  as  under  Medicare  Part  B. 

b.  All  charges  imposed  by  persons 
having  an  exduded  relationship, 
induding  out-of-pocket«expenses. 

c.  Services  furnished  by  physician^ 
who  are  immediate  relatives  or 
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housduiUi  ■smbera,  j«gafdleaB  of     ■ 
whetbsr  they  wrark  wtthiiM  partnenliip 
or  a  profcasioa*}  ootpontioa.  or  at 
individual  inactitioDan. 

It  Monifiiper  that  a  pbysidaB  who 
joins  apartnetship  or  coipeiatioB  does 
not.  idr  that  feasor  beoHiie  less  likely 
to  fiiinish  free  services  to  a  relative  or  to 
bill  the  program  far  uimecessaiy 
services. 

The  current  policy  that  excludes 
charges  imposed  by  partoerahips  only 
when  all  partners  are^omwdiate 
relatives  or  member*  of  ttie  beneficiary's 
household  is  too  l^ted  an  application 
of  the  exclusion  as  it  was  intended  by 
Congress. 

Current  policy  that  exempts  all 
corporatians  also  permits  drcumventioQ 
of  the  law's  intent  and  Is  inequitable.  It 
allows  Medicare  payment  for  services 
furnished  by  incorporated  physicians 
(even  corporations  consisthig  of  single 
physicians),  but  bars  payment  in 
identical  situations  for  services 
fimu'riied  by  unincoiporated  physicians. 

Generally,  State  laws  imnride  Aat  ^e 
pn^essional  earporation,%fafle  existing 
as  a  separate  legal  entity,  does  not 
shield  the  practitioner  from  liability  for 
the  professioBai  ads  perfooned  by  the 
practitioner  or  nnder  his  at  her 
supervision.  The  pcoiessiaDal 
cotporatioa«nonb  the  stoddidders 
certain  advantages,  such  as  InvHaUe 
tax  treatment,  hut  does  not  poait  the 
abdication  of  responiibilit»s  *«yM^i»d 
in  the  fwactice  of  the  prafeaaioa.  We. 
therefore.  |8oposc  to  irafcc  a  distiactifm 
betweoi  the  teditionaiooipbratian'aAd 
the  praiesaional  coiporation  in  applying 
the  "iaunediate  relative  exdoston".  (U  is 
relatively  easy  to  identify  a  praiessioBal 
corporation  because  Stale  statutes 
provide  that  4»ly  duly  licmaed  aKrabers 
of  the  prolessioa  auy  own  shams.) 

Under  the  asMBded  niles.  i^yaicians 
who  are  meaben  of  a  pmfniaiimHl 
corporation  would  bfe  subject  to  the 
exclusion,  but  the  exdusioa  would  not 
apply  to  other  coipoiatioaa.  sudi  as 
incorporated  suppliers  of  medical 
equipment. 

S.  AY>pose<fcAa^se&  We  would  revise 
§  405.315  (redesignated  as  S  41iaz)  to— 

a.  Remove  the  reference  to  Medicare 
Part  B.  so  that  the  exclusion  applies  to 
both  programs: 

b.  Remove  the  exemption  of  oot-of- 
iMxJcet  expenses; 

c.  Amend  the  definition  of  Immediate 
relative"  to  faidode  adoptiwe  sibBagand 
spouse  of  grandpai'eat  qryanddnM. 
which  wereoBa^ed'inadveiieBtly;  and 

d.  Specify  Aa<^  exdaaion  applies 
to  the  fellinvhig: 

•  Physidan  services  and  servioes 
furnished  incident  to  ttioaeieivioes  ff  . 
the  physician  who  fumislied  tiie  services 


or  who  mdeiBd  or  aopervted  aervfoet 
'  inddem  tahisur  hetaervices  kat  an 
exckidMl  idalioBdrfp  to  fht  baoaficMiy . 
eva  If  the  Ml  ordaia  ia«biiritlBd  liy 
a  npttialatBd  todMdaal  «r  by  aa  «i^ 
sack  as  a  paiteankip  or  a  profesiiooal 
coiporation. 

•  Senpioeaotkaitkanpkysidan 
servteetsskcB  dnnas  aia  iniNMad  by— 

(1)  An  IndividBrifyainiad  provider  or 
suppliB^  if  te  owner  kat  an  enloded 
relatkmakip  to  Ae-beaafidary;  or 

(2)  A  partneniiip.  if  any  of  the 
paiteers  kas  an  axdaded  velatioosh^  to 
thebenefidary. 

Ckaijges  iiapuaed  by  a  ooiporation 
other  than  a  professional  corporatiaa 
would  not  be  exdudcd. 

C.  To  Reflect  Chaall^faterpretation  of 
the  "No  Le^l  btib^floBjo  Pay 
Exdttsion  as  it  Appliji^  to  Services 
Furnished  to  MsoMM* 

1.  Current  ruJea.  Section  405.311  of  the 
Medicare  rules  (which  Implements 
section  ltl62(aK2]  of  the  Act]  predudes 
Medicare  payment  for-services  when — 

•  The  individual  who  receives  the 
services  has  no  legal  obligation  to  pay 
for)them;and 

•  No  other  person  has  a  Icnal 
obligation  to  provide  or  pay  ror  those 
services. 

2.  DtKussion.  Prisoners  generally 
have  the  status  of  pitUic  charges  viiio, 
as  sodi,  have  no  obHgation  to  pay  for 
tile  me<8cal  care  (hey  retxiye.  Under 
those  drcamstances.  f  405.311  bars 
Medicare  payment  However,  i  406.311 
does  not  stale  the  converse,  name^, 
that  if  a  prisoner  receives  services  and 
is  legally  Obligated  to  pay  for  the 
servioes  or  to  reimburse  fee  State  or 
other  govenuneul  entity  the  cost  of  fee 
services,  fee  «cdBsion  does  not  appfy. 
General  inatovctions  issued  by  HCFA  do 
provide  for  payment  in  fee  latter 
circuBHtaBces.  Under  tiiuse  histruutiuus. 
fee  fact  that  Slate  law  or  r«gidation 
provides  that  cettaki  prisonns  or  groups 
of  prisoaeia  mi^  be  dmged  for  medteal 
care  is  not  enoiqih  to  estifeHsh  legal 
obligation.  It  is  necessary  to  show  that 
fee  State  regdariy  ^nforoes  the  l«gal 
obligation  hy  louflncfy  bffling  and 
sealditg  cdlection  from  aU  auch 
prisoners  (at  medical  cara  feey  recdve. 
For  feose  prisoners  who  are  Medicare- 
eligible,  tlds  oksI  faidiide  ooDection  of 
appfioaUe  dedottible  and  coinsurance 
amounts  a^  fee  ooil-of  aerviceft  not 
coyered^mder  Medicare.  Tlie  State  is    . 
expa<<ed  to  pwrsueooBecttontrf  these  • 
sums  in  fee  same  lasf  and -wife  fee 
same  vtgor  feat  It  pvmies  eoflection  of 
ofeer  dd>ts  owod  AeState.  tMs 
indudes  the-fifeigof  hnvsafta-toebtaln 
liens  against  the  prisoner's  assets 
outside  fee  priacm  and  income  daived 

\ 


utaa  Bonprfsou  sources,  when  ft  is' 
believed  feat  jack  aetlen  woidd  result  hi 
fee  recovary  of  ra  or  part  of  Ine  dsbL 

3.  AtgxMet/ dioiq^  We  propose  to 
spedfy  In  fee  partlnimt  rule  (now 
S  4114)  that  Madfeare  payment  for 
services  to  prisoners  may  be  made— 

•  OnlylfStattlawMquirasprisoaera 
to  repay  the  cost  of  fee  servioaa;  aad 

:>  •  Only  if  tiie  State  adnaify  cnfosoes. 
fee  requirement  by  biUiogaBd  ponaiBg 
collection  of  amounts  owed  in  the  sbbm 
way  and  wife  the  same  v^or  tlmt  it 
pursues  the  collection  <rf<Aher  debta. 

D.  To  Clarify  the  Rnles  on  the  Bcdusioa 
of  Servioes  Ftenisfaed  Outside  the 
United  Stoles 

1.  Cuu7isji<  niJSet.  SectiaD  406J13  of  the 
current  rales  (which  to^leflieBts  aectioa 
1882(a)(4)  of  the  Act)— 

•  Exdwies  services  that  ate  net 
furnished  within  fee  United  States;  and 

•  Defines  the  United  Stales  to  iadttde 
fee  SO  States,  fee  Distald  of  Cohimbia. 
the  Commonwealfe  of  Puerto  Rico,  fee 
Viqgin  Islands,  Guam,  aad  AoNikiBi 
Samoa.  -' -:^i 

General  kistnictions  issued  by  HCPA 
further  specify  that —  . 

•  United  States  taifitodalwnters  are 
part  of  fee  United  States;  aod 

•  Shipboard  servioes  furnished  in  a 
United  States  pmt  or  on  fee  same  day 
fee  ship  arrived  at  or  departed  from, 
feat  port  are  considered  as  furnished  to 
U.S.  territorial  waters. 

2.  ZUscaswoft  The  definition  of 
"United  States"  i^aeds  to  be  expanded  to 
include  the  Norfeem  Manana  talands. 
Under  the  Covenant  to  eatabiish  tka 
Commonwealfe  of  fee  Noifeem  Mariana 
Islands  (Pob.  L.  94-atl).  effective 
January  9,  "WTB,"*  •  'those  laws  which 
provide  Federal  services  and  finandal 
asisistance  programs  *  *  •*"  apply  to  fee 
Marianas  as  ttey  do  to  Guam. 

The  "saaw  day"  rule  Is  too  vague  and 
too  broad  to  be  satisfactory.  It  could 
result  in  datois  for  services  furnished  in 
a  foreign  port  (e^f..  in  the  Bahamas)  feat 
is  less  thmi  24  hours  sailhig  distance 
fitun  a  U.S  port. 

Despite  fee  specific  laognage  of  the 
current  defiidtion  of  "U^ted  States", 
people  tend  to  think  feat  Csdlities 
.  owned  and  operated  by  the  United 
States  Govemm«it  are  part  of  the 
United  Statea,  no  matter  where  in  the 
wortd  feey  are  kicatad.  As  a  residt  of 
tide  misixmceptlen.  we  freque^fy 
receive  dafras  for  services  fruniahed  In 
US.  Amy  hospitals  to  Eimipe.  fee 
Canal  Zone,  etc.,  and  requesto  for 
hearings  on  fee  denial  of  benefit  for 
those  services. 
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change^  In  accordance 
discussion,  we 

IB— 

loMhem  Mariana  blands 
tbiial  waten  to  (he 
le  United  States; 
.t  ahipboaxd  sendees  are 
ed  in  U.S.  territorial 
are  furnished  while  a  sfaip^ 
is  tn  a  U.S.  port  or  within  ehours  before 
arrival  at.  (^{  after  departure  from,  a  U.S. 
port;  and 

tiiat  a  hospital  yiat  is  not 

the  United  States  as 
t  part  of  the  United  States 
lis  owned  or  operated  by 
tes  GovemmenL 


3.. 

with  the  pr 
wouljd,  in  { 

•  Adii^ 
andU.S. 
dennition  ( 

•  Specify 
cohsidetedl 
waten  if  I 


.  locateid  wii 
defined, 
eveii  thoi  , 
the  United 


E.  To  Update  and  Clarify  Policies  on 
•^Services  Ccjvered  Under  Workers' 
^Compensatibn  ~ 

1.  Cuirent  rules.  The  wdrkera' 
compensatiai  rules  need  re\ision  to 

'  remove  outdated  content  and  to  make 
^,  them  consi^tfent  with  the  rules  pertaining 
'  to  other  typjEB  of  insurance  that  are 
primaty  to  Medicare. 

2.  nSscusMum.  Some  of  the  rules  h^ve 
become  obsolete  because  woiicerd* 
compensaticR  laws  and  plans  and 
medical  care  delivery  systems  have 
changed.  Po^  example,  the  laws  apd 
plans  have^^wet  limitatiohs  on  number 

and  amounto  payable, 
immod^tioDs  are  H9 


of  days  of  < 
and  ward  at 
longer  use^ 
Cn>ewor 
need  to  be  i 
consistent  ^ 
payers  thatlj 


r  compehsatiori  ri^es  also 
idated  to  make  them 
ith  the  rules  for  other 
primary  to  Medicare. 


}.  Aoposh/cAoi^ges.  We  would  make 
the  foUowiiig  changes:. 

•  Delete  obsolete  provisions, 
including  tlMse  that  deal  with 
limitations  w  woricers'  compensation 
laws  regaroitig  the  number  of  days  pt 
care  or  the  unount  payable,  and 
-payment  fbrwaid  accommodations. 

•  Delete  me  provlsioti  dealing  with 
Medicare  paknuent  for  ancillary  services 
not  payable  py  workers'  compensation. 
Th^se  cases  iwould  be  covered  by 

(1 411.32  aiiii  411.33  which  set  forth  the 
basis  and  aniounte  of  Medicare 
secondary  itaymente  when  a  third  party 
payer  does  not  pay  in  fuIL    ;  ^ 

•  Stipulate  that  the  benefidaiy  must 
cooperate  l|i  any  action  HCFA  takes 
against  a  wjorkers'  compensation  carrier. 
Since  this  t^e  aiqiliet  to  all  entities  that 
are  primary  \.o  Medicare,  it  would  be  set . 
fortii  in  §411.23. 

•  Apply  vtrorkers'. compensation 
paymente  tpward  Medicare  deductible 
amounte  (i  i  11.30). 

•  Specif]  iifferent  policies  for  lump 
sum  workei  i  compensation  paymente 
that  are  oo^fmttetions  of  future  benefits 


(§  41^40),  and  those  that  are 
compRNnisif  «ettlemente  (ft  411.47). 

•  Make  deai^ithat  Medicare  does  not 
pay  for  services  for  which  payment    - . 
vyoidd  liave  been  made  under  the      . 
Federal  Black  Lung  ftograra 
administered  by  the  l}epartment  of 
Labor  IDOL)  if  the  DOL  foils  t4  pay 
solely  because  the  provider  did  not 
obtein  a  prpvider  number  that  must  be . 
included  widi  tl|e  claim  for  DOL    : 
payment  (S  411.40(b)). 

F.  To  Incorporate  Changed  Policy  on  No- 
Fault  Insurance 

1.  Qarent  rules.  With  respect  to  no 
fault  insurance,  current  rules — 

a.  Apply  only  to  automobile  no  feult, 
not  to  other  kinds  of  no-fault  insurance 
such  as  homeowners; 

.b.  Provide  for  Medicare  conditional 
payment  if  the  no-fault  insurance 
payment  will  be  delayed '^or  any 
reason"; 

c  Do  not  address  the  beneficiary's 
responsibility  for  obtaining  pajonent 
under  no  faidt  insurance:  anid  ; 

d.  Do  not  peraut  third  party  ^ymente 
to  be  crecUted  against  the  Medicare 
deductibles.  (This  limitation  also  applies 
to  payoiento  under  workers 
compensation,  automobile  medical  and 
liabUfty  inturanoe.) 

2.  Dteoussioa  We  believe  that— 

a.  Medicare  should  be  secondary 
payer  to  all  types  of  no-fault  insurance, 
not  just  automobite  no-fault,  since  the 
law  is  not  Qmited  to  automobile  no  fault 

b.  Metficant^^ipuldnot  make  a 
condidonal  payment  wheh  a  no  fault 
insurer  refuses  to  pay  primary  benefit^ 
on  the  groimds  that  it  is  secondary  to  ^ 
Medicare.  I 

c.  Beneficiaries  should  be  responsitiue 
for  teking  necessary  action  to  obtain  f 
any  paymente  diat  can  reasonably  be 
ej^ected  under  no  fault  instu-ance  as 
th^  are  required  to  do  in  the  case  of 
woricers'  compensation. 

d.  All  third  party  paymente  should  be 
credited  against  the  Medicare 
deductibles.  Although  title  XVm  is 
silent  as  to  whether  paymente  under 
workers  compensation,  orautomobye, 
liability,  or  no-fault  insurance  must  be 
so  credited,  ttie  more  recent 
amendments  do  provide  for  employer 
plan  paymente  to  be  used  to  reduce  the 
deductible  amount  for  whidi  the 
beneficiary  is  responsible.  We  believe 
that  supporte  the  propoabd  uniform 
policies.         . 

3.  Proposed  changes,  a.  In  {  411.S0(b), 
we  would  expand  the  definition  of  "no 
fault  insurance"  to  include  all  other 
types  of  no  fault  insurance,  in  addition 
to  automobile  no-faulL 

b..In  ft  411.53,  we  would  provide  that 
Medicare  conditional  payment  will  not 


be.made  if  the  no  fault  insurance 
payment  will  be  delayed  because  the 
insurer  claims  diat  ite  beneflte  are 
secondary  to  Medicare  benefits. 

&  In  ft  411.51,  we  would  require  that 
benefiduieatakaany  necessary  action 
to  olitain  payment  under  no  fault 
insurance. -and  specify  the 
circumstances  under  which  Medicare 
does  or  does  not  pay. 

d.  In  ft  411.30.  we  would  provide  that 
all  third  party  paymente  are  credited 
towards  the  Medicare  deductibles. 

G.  To  Reflect  Changed  Policies  on 
Liability  Insurance 

1.  Current  rules.  With  respect  to 
liability  insurance,  current  rules — 

a.  Leave  the  way  open  for  aa  insured  . 
individual  or  other  entity  to  avoid  use  of 
ite  UabUity  coverage  by  paying  out-of- 
pocket  instead  of  reporting  the  incident 
to  the  liability  insurer. 

b.  In  defining  terms,  under  ft  405J322— 

•  Include  self-insured  plans  within 
the  definition  of  liability  insurance: 

'  •  Include,  within  the  definition  of 
"self  insured  plant,  a  statement  that  it  is 
a  :plan  under  which  an  entity  is 
"authorized  by  State  law  to  carry  jto 
own  risk"; 

•  Do  not  specify  that  paymente  under 
the  Federal  Tort  Claims  Act  (FTCA)  are 
a  type  df  liability  payment  under  a  self- 
insured  plan:  and 

•  Do  not  specify  that  paymente  made 
by  an  insuried  party  to  cover  deductibles 
imposed  by  the  liabifity  insurance  policy 
are  considered  to  be  liability  insurance 
luymente. 

c.  Do  not  cleariy  stete  that  a  provider 
has  no  right  to  charge  a  liability  insurer 
or  a  beneficiary  who  has  received  a 
liability  insurance  payment; 

d.  Provide  that  Medicare  will  make  a 
,  conditional  payment  if  the  beneficiary 

has  filed  or  has  a  right  to  file  a  liability 
claim;  and 

e.  Do  not  specifically  include 
underinsured  motorist  insurance  (except 
as  a  type  of  uninsured  motorist      . 
insurance)  in  the  definition  of  liability 
insurance. 

2.  Discussion,  a.  In  the  first  situation    . 
discussed  above,  HCFA  pays  for 
medical  expenditures  properly  covered 
by  liability  insurance  and  has  no 
opportunity  to  recover  from  the  liability 
insur^.  Tliis  needs  to  be  corrected. 

b.  The  definitions  need  to  be  revised 
to— 

•  Reflect  the  fact  that  section 
1862(b)(1)  of  the  Act.  which  specifically 
includes  self-insured  plans,  applies  to 
entities  that  choose  to  carry  their  own 
risk,  pot  only  to  plans  authorized  by 
State  law;  .       .  I 
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•  Make  dear  tbat  the  FTCA  ill  type 
of  seif-inaured  plan,  sinoe  it  u  a  jdan 
under  which  the  Federal  Govennaeat 
pays  for  loaaes  cauaed  Iqr  «n«i^fial  .:>{    -. 
actiooa  of  its  employaes  er  agenti;  aid 

•  Specify  that  paymeota  Bade  by  an 
insured  party  to  oover  liability  ioaunnce 
deductibles  are  consideted^o  be 
liability  iasaranoe  payments.  '  [  i  - 

c.  A  provider,  or  a  supplier  that  ha* 
accepted  assi^ment  may  not,  under  the 
law,  bill  the  liability  insurer  or  the 
benefkiaiy  who  has  received  a  liability 
payment,  or  file  a  lien  against  a  liability 
settlement  There  are  fow  reaaooa: 

•  With  respect  toMediane covered 
services,  sections  1886(a)  and 
1842(b)(3)(BKn)  of  the  Act  permit 
providers,  and  suppliers  who  have 
accepted  assignment,  to  bill  the 
bendBdary  only  for  applicable 
deductible  and  coinsurance  amounts. 

•  Services  for  which  Uabiiity  I 
insurance  payments  have  been  made  or 
can  leaaoaabty  be  expected  do  not  lose 
their  identity  as  cevetvd  Services.  Since 
the  amoants  a  benefidary  receives  or  is 
due  to  receive  fron  a  liabiUty  tasarer 
are  his  or  her  own  funds,  biiUag  the 
liability  insurer  or  the  benefidary  or 

Tiling  a  lien  against  the  settkaaent  VRHdd 
violate  the  statutory  prohibition. 

•  InthecaseefbahilityiBsunuiGe,the 
provider  or  supplier  has  no  a>aiMfc«w  to 
sue  or  send  a  bill.to  the  insineL  Saca 
only  the  beneficiary— not  the  provider 
or  supplier— has  a  ri^t  to  sue  the 
habiity  insurer,  a  bill  to  the  liaiali^ 
insurer  or  a  lien  against  the  settlement 
would,  in  efEect.  be  a  bill  to  the 
benefidary. 

•  KUs  to  liability  insurers  or 
beneficiaries  er  liens  against  liability 
settlements,  if  effectoated.  reduce  the 
benefidary's  recovery  from  the  insurer 

unduly,  since  liabibty  payraeata  iadade 
conqiensation  for  damages  other  than 
medical  expenses. 

d.  We  beUeve  that,  given  HCFA's 
strengthened  recovery  rights,  no 
conditions  need  be  idaced  on  maldng 
comfitional  payments  in  liabiBty 
insurance  cases. 

e.  We  consider  that  underinsured 
motorist  insurance  is  a  form  of  liability 
insurance. 

3.  Proposed  changes,  a.  ha  S  4ll.S0(b}. 
we  wonM  ejqMnd  the  de&iitioii  of 
"liability  insorance  paymeaT  to  indnde 
out-of^wclcet  payments  by  entiti^  that 
cany  liability  faisurance.  TUa  fadudes 
payments  by  the  insored  party  to  cover 
deductibles  required  by  the  liability 
policy. 

b.  We  wmM  revise  die  delinftlon  of 
"selfinsoed  phm"  to  indade  Uie  PTCA 
and  to  renMiiw  the  stateiaenl 
"authodaad  by  Stale  law". 

c.  Under  1 4tl.S4,  providers  and        • 
suppliers  who  have  accepted 


assignment,  would  be  predaded  §nm 
billing  liability  iiosarers.  tnm  bUiii« 
beneficiaries  who  have  reoaived  {fabQity 
Jnsuraooa  payawBts.  end  liwn  fflhig 
liens  against  HabiUty  settleaients. 

d.  In  9  411.S2.  we  wodd  apeeity  that  a 
conditional  payment  may  be  made  when 
Medicare  benefits  are  dahnad  fbj*' 
treatment  of  an  injuiy  or  illness 
allegecDy  caused  by  qioAer  party. 

e.  In  S  411.50(b),  we  would  clarify  the 
definition  of  "liability  insurance"  by 
spedtying  tfaat  ndsiinsared  motorist 
insurance  is  an  example  of  liabUtty 
insurance.. 

H.  To  Provide  UMfem  Rales  for 

i   Computing  die  Amount  of  Medicare 

Seocndaiy  Payment,  and  to  limit 

Chaiges  V^aien  a  Proper  Oaim  Is  Not 
FUaa       f^' 

1 

1.  Current  mks:  a.  Under  S  405.328 
(for  ESRO  benefidaries)  and  {  ^05.342 
(for  woridog  aged),  in  te  case  of 
servioea  paid  on  a  reasonabfe  chaise 
basis,  the  method  Coroaaipiifii^tka 
Medicare  seooadaiy  payaMBt  is 
different  if  the  claim  is  aas^ied. 

b.  Under  |40B.342(b),  when  Medicare 
pays  on  a  basis  other  than  reaaonabie 
chaige.1he  amowit  oftiia  Medicare 
secondary  payment  is  oonpated  on  tiie 
basis  of  the  Metficare  payaient  rete, 
which  may  be  more  dun  charges.  ' 

c  Under  the  above  noted  sections,  the 
MecBcare  secondary  payment  is 
ccAfipated  on  the  bastf  of  tfw  amount 
paid  by  the  primaiy  insurer.  (Corrmit 
rules  do  not  speak  to  situations  In  which 
an  insurer  primary  to  Medicare  reduces 
its  pS]rinent  because  a  proper  daim  was 
not  filed.) 

2.  Z)tscussAon.  a.  As  a  resalt  of  the 
difference  noted  in  a.  above.  As  amoant 
of^seoandaiy  payatent  to  a  physidan  (or 
other  supplier)  who  acoepta  asslpnasat 
may  be  less  than  the  anHMat  paid  to  (iia 

beaeficiaiy  when  dw  pityMdaa  doea  not 
accept  assigaaient.  even  tbo^  dm 

raasonaUa  chaige  ia  Iha  saoM  hi  both 
cases.  Tliis  dtfisraaoe  is  B]^k  and 
could  tysoourage  acceptance  «f 

assiganenl.  which  is  desirable  for  die 
benefidary. - 

b.  Widi  reaped  to  the  sitnation  noted 
under  b.  aiove.  sinoe  te  law  provides 
for  secondaiy  payments  oaty  adiett  die 
primary  payw  pays  lass  ttan  «bs 
charges,  aw  believe  tel  the  iatent  of  the 
law  is  for  Medicare  to  supplement  the 
amoaal  paid  by  the  piteaiy  payer  oaty 
in  an  amoaat  ftet.  oonMned  wWi  Ae 
primaiy  payment,  eqaals  the  dMiges  for 
the  servfeas.  or  die  ^reaat  Ae  provider 
or  supplier  is  obligated  to  aeoepi  as  fid 
payment  (When  a  provider  or  sappHer 
is  oMigatadto  aeaeptaw  fill  payiueut  an 
amount  less  than  its  charges.  HCFA 


considers  Aat  Wfiet  amoont  to  be  the 
provider's  or  suppUei^  chaiges.) 

c.  Wilh  respect  to  item  c.  above,  we 
believe  AatproViden  and  soppUers. 
and  benefidarie^  who  are  not  phydcalty 
or  mentally  incapadtated.  are 
responsible  for  fifing  proper  daims  and 
for  any  ddrd  party  payment  redaction 
diat  resoHs  fiim  their  faflure  to  file 
proper  chdras.  Thetefare. 

•  Medicare  diodd  not  have  to 
increase  its  secondaiy  payment  when  ^ 
the  primaiy  insarer  pays  less  because  a 
proper  daim  was  not  filed;  and 

•  "Hw  benefidary  dionid  mat  be 
sulked  to  Ughe^  dnrges  becanse  the 
provider  or  sapper  fails  to  file  a  proper 
claim. 

3.  AT9Misa/cAai«e«.  a.  With  rasped 
to  services  paid  on  a  reasonable  dmige 
basis,  we  would  remove  the  spedal 
provisions  applicaUe  to  daims  filed 
undorassigmnent  (IS  406^28(an4)  and 
40&942(a)(4)).  Because  monthly 
capitation  payments  are  now  used  for 
certain  E9RD  services  we  would  make 
the  rules  for  determining  the  secondary 
'  pajrment  amount  (now  in  {  411.33). 
applicaUe  also  to  Aat  method  of 
payment 

b.  With  respad  to  ser^ces  paid  on 
other  than  a  reasonable  chaige  basia. 
we  wiMild  revise  thetairrent  formula  for 
computing  Medicare  secondaiy 
payments  to  ensure  diet  those  payments 
are  not  greater  than  the  excess  of  the 
diarges  over  the  piumry  payments 
(9411.33(e)). 

c.  In  li  411.32(c)  and  488ia(l(i). 
respectivdly.  we  would  provide  diat. 
when  a  primaiy  insurer  pays  lass 
because  a  proper  daim  «waa  not  filed— 

•  The  Medicare  aecoadaiy  payamnt 
will  be  no  greater  Uian  it  would  have 
been  if  the  primaiy  inaurer  had  paid  on 
the  basis  of  a  proper  claim;  and 

•  A  provider  aoy  dwi^e  Medicare 
and  As  bensficiaiy  no  aaire  dien  it 

woaU  be  ealitlad  to  change  if  it  had  filed 
'apropo-claim. 

I.  To  Kefle^t  Changed  Interpretation  of 
the  Woridng  Aged  ftovisions 


1.  Cmreut  rules.  Cuirant  i 

a.  Do  not  specify  what  is  i 
"empbyed^ 

b.  Do  not  daariy  intupret  how  Ae 
statutory  langsage -by  reason  of  such 
emplayiaanr' applias  ta  tlM  caae  of 


.  c  Do  not  specify  Aat  employer  group 
healA  plans  indada  '^mployas  pay-aU* 
plana. 

d.  Make  Medica^^[HtBaiy  fiw^ 
membeia  of  a  multiemphiyer  plan  ftat 
Aeiiian  identifies  as  enployees  of 
employers  of  less  than  20  employees 
(«405.340frKl)(ii)): 
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«.  Pcovidtf 
indlvidaalli^i 
disability !»: 
beempk^Ml 
before 
diftibBity 
Act  before  al 


|4Q6J«l(dj}ifaataii 
receiviag  cBfdoyer 
is  not  considered  to 
jthat  iadivldiial  was. 
age  K,  entitled  to 
unditr  title  n  of  the 
it  of  age  45.  or  is  not 
receiving  ijemuneration  snl^ect  to 
taxafion  ufade^  Ihe  Federal  Insyrance 
Contrtbations  Act  {FICA}. 

f.  Specify  ^  ^  405^1(c)(2n  tbat 
Medicare  payf  jprimary  benefits  f(ir 
Medicare-€pv#red  services  that  are  not 
employer  plan;  and 
Amaymakea 
lonal  payment  when 
lis  denied *'fbr 

a.  For  Social  Security 

;  die  term  "employed" 
'-eqpbyed.  (For 

it  earnings  help 
forMedUcare 
e  concluded,  ttierefore. 
that  it  is  apprbferiMe  to  make  the 
woridng  aged  novialons  sfiplicable  to 
all  catt^Bories  pf  aq|doyment.  indnding 


diatl 


covered  I 
provide  I 
Medicare  I 
employer  ] 
any  reason" 

2.Dia 
purposes  gen 
includes  me  I 
example,  seff-j 
to  qualify  ind^ 
entitlement) ' 


iHCF/ 


self-onplo; 
clear  in 
b.In_ 
must  be  CO' 
employment' 


it  We  have  made  this 
instructionB. 
that  the  beneficiary 
"by  reason  of  sodli 

dearly  intended 
to  ensure  that,  ether  heaMiihiurenoe 
plans  not  apeti^Bed  in  die  law  (such  as 


privately  pi 
retirement 
primary  to 
naceasaiyto 
respeptto 
annuitants, 
rehired  lel 
seooodary 
plan.  OB  die 


isedpUtnsand 
i)  were  not  considered 
,itis 
r^nileswidi 
leetireesor 
!  emph^ers  have 
,  and  continued 

I  under  diexetiKc 
ftunds  diat  Ifae  employee 
is  covered  "by  reason  of  retiienient" 
rather  duua  "by  reason  of  employmtet" 
This  misinteiptetation  coaldiead  to 


Icon! 


primaiy  payments 
and  sfinietimffs 
efforts  diat  they  entaiL 
'i^oiv  beal&  fdan" 
conMbated  to  by  an 
phrase  "plan  pT' 
plan  dut  is  under  the 
enyiii^er  who  makes  no 
bud(m— e  so-caDed 
plan. 
.  )M^  of  die  Act  makes 
health  plans  primary  to 
wocUng  aged.  Secdon 
bysactioo9M8ofdie 
Reconciiiadon  Act  of 
(OBRA'a^makes 
'^laige"  empldier  plans  priomry  to 
Medkare  far  Ij^rtain  d^Ued 

paragraph  ^K3). 
iX4)  d^nee  employer 
cite  two  secdons  ef 
enue  Code: 


incorrect 
and  to  the 
findtlessteoo 

c.  The  law 
as  "a  plan 
employer", 
encompasses 
auqiicesof 
financial 
"empi 

d.  Section 
employer 
Medicare 
18fi2(bH^ 
Omnibos 
October  21. 


beneficiaiiea. 

nor 

plan. 

the  Internal 


*  Section  162(iX2)  (later  redesignated 
as(i)(S))ofdwlM«Coda.fordie       . 
working  aged;  and 

•  Sectfa»aoeQ(b)oftbel9WCode.lDr 
die  disabled. 

Section  liC(i^  aaakcsjMMJiMeBce  to 

OMmaittat  Rspart  that  nbDomparted  die 
amemfaaent  indicated  that  d^HwHedim 
was  not  jnlanihid  to.app^  to  ewpieywii 
of  less  than  gBaaqrioyaee.  UmA  was  the 
basis  fiar  aar  canent  nde  ander  whidi 


•  Emptoyeesofenqdoyersgflesstiian 
20  enqdimraes;  and 

•  Employees  whaeas  be  identified, 
among  t}ioae  oovafednniera 
multiemplojrer  plan,  as  eai^loyed  by 
employers  of  km  4um  20  aaqdoyees. 

Secdon  5000(14  MhMBS  large  group 
health  plan"  as  a  plan  iiat  oowers 
employees  of  "at  least  one  empleyer 
diet  nennaMy  emptoyed  at  least  100 
employees  ^  •  •" 

Under  Ms  definition,  diere  is  no  basis 

tor  ^XMB^ptHlf  0BK^€^f99B  Oi  MiyJOyCTB 

of  less  Am  TOOami^ujaeawhen  ^ey 
aw  oeveVB^  nnner  a  flNiliem{Noyer  pun 
that  meets  the  saclloo  flOOOfb)  definition. 
On  the  basis  of  die  more  raoent 
legisladen  diat  doab  v^di  die 
nmltiemployer  plan  aHoatlen.  we  befieve 
that  die  exfnqiifion  provided  by  oar 
curr^t  wondng  aged  rdes  {as  noted 
under  14.  above)  is  no  Icmger 
appropriate.  Insteed.  we  would  make 
the  rale  for  the  wotkingJifad  consiatent 
with  the  rule  for  die  disabled  so  diat 
there  will  be  no  exempticui  for 
eoqiloyees  oifemployars  of  less  than  20 
wAien  they  ue  covered  under  a 
muldemiuoyer  plan. 

e.  Under  secdon  lBB2(b)(4)  of  die  Act 
addedby  secdon  0310  <tf  OffilA  '86, 
Medicare  is  secondary  for  disabled 
"employees"  under  age  66  who  are 
receiving  sodal  secnrity  (fisisbSity 
benefits,  fly  ennptii^  dds  provision. 
Congress  estaWshed  die  principle  that 
an  individual  if^  is  foceivlng  disability 
boiefits  cfm  be  considered  an  empleyae 
f6r  porpoees  of  maUngldedicare 
seconduy  to  an  empl^rtt  groap  heaidi 
plan.  TUs  piindide  is  contrary  to  the 
cnrrent  woikiag  aged  rule  in 
i  405.341(d).  Umler  diat  rule,  an 
individual  aged  6S  or  over,  who  received 
social  security  disdiility  benefits  before 
attaining  age  66.  is  not  considered 
emptoyed  even  if  he  or  she  receives, 
from  an  employer,  disability  payments 
diet  are  sufa}ect  to  PICA  taxes.  In  order 
to  make  die  woridng  aged  rules 
consistent  with  secdon  4310  of  OBRA 
tie,  we  need  to  disregard  fBoeipt  «f 
social  secuifty  disafa^ty  benefits  before 
age  6S,  and  classify  as  "eaqiloyed"  aU 
those  who  receive  eo^Uqree  disability 


payments  dat  an  arifajaot  to  nCA ' 
taxes. 

Since  the  basis  for  entidement  to 
social  aaearfty  baneits  ohaages 
antoaadealfy  ftoss  *VUsabiiity"  to  "agar 
at  age  OS.  no  nMBberaf  the  *Vo(kii4 
aged"  (poap  ooaM  be  oarrendy  ehgible 
for  or  reaeMng  social  seoarity  di^biUty 
boiefits.  However,  for  consistency  wldi 
the  secdon  0810  pravisions.  we  woidd    ' 
disregard  dw  foot  dnt  die  faiAvidual 
had  been  endded  to  aodal  security 
disafaifity  baneBts  before  ettaining  age 
65.,         ■■.;;-^  -■ 

t  Wetstore  Hiat  die  statement  in 
two  current  sections  are  tee  broad. 
Section  40SMl{cWe\  states  diat 
Medicare  makes  friinary  payments  for 
services  not  oovcoed  under  die  employer 
plan.  This  may  not  always  be  sa  For 
example,  jyieificare  does  not  pay 
primary  benefite  for  particular  services 
that  are  oovoed  under  the  employer 
plan  for  younger  anqployees  but  not  for 
aged  employees.  (Such  a  difference  in 
scope  of  benefite  violates  the 
reqnirementoof  the  Federal  Age 
Discrimination  in  Employment  Act) 

Section  40&S44(a)  prevkles  dwt 
Medicare  may  make  oooditiond  primary 
paymente  if  die  empfoyer  plandaim  is 
denied  "far  My  taaaqn".  We  believe 
that  HCFA  should  not  make  conditiond 
primary  paymente  when — 

•  The  employer  plan  refiises  to 
^uniA  to  HCFA  die  information 
neoessaiy  to  detemiine  whathw  the  plan 
is  ptimaiy  to  Medicare: 

•  Theerapley«'pfamtepriinery^ayer. 
but  daiflu  that  ite  benefite  are 
secooidary  to  Medicare;  or 

•  Hie  employer  plan  daimte  denied 
because  the  benefidaiy,  provider,  or 
8U|q4ier  foiled  to  BMet  a  claim  filing 
requirement  c^die  plen. 

(We  wouU  make  an  excqition  if  the 
benefidaiy  faded  to  fite  a  proper  daim 
because  of  physical  or  mantel 
incapacity.) 

3.  Prppimedchai^gea.  We  would— 

a.  Make  dear  diet  die  Medicare 
working  aged  provisions  apply  not  only 
to  enyiloyees  but  also  to  the  self- 
employed,  such  as  owners  of  businesses 
at  independent  contractors,  and  to 
members  of  the  clergy  and  of  reUgious 
bodies  (t4117D(d)). 

b.  Meka  dear  that  a  reemployed 
ennuitent  or  retiree  who  te  covered  by 
an  enqd^ergrotq)  health  plan  te 
considered  covered '^y  reason  ^ 
employaMnt",  evenif— 

•  The  plan  te  the  saflM  plan  tliat 
previooaly  provided  ooverage  to  that 
individual  when  he  wee  a  retiree  or       | 
annaitaRt:or 


i  1   -,  i  ■       - 
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•  The  premiunu  for  die  plan  are  paid 
from  a  retirement  pension  OT  fund.  ' 
(S  41172(c)) 

c.  Modify  the  definition  of  "empk^r 
group  health  plan"  to  make  clear  that  it 
includes  plans  under  the  auspices  of 
employers  that  make  no  financial 
contribution,  the  so-called  "emplt^ee- 
pay-all"  plans.  .  ! 

d.  Remove  from  the  definition  of  1 
"employe  groiq)  health  plan"     ■    \ 
(S  411.70(d)).  the  statement  that  a 
multiemployer  plan  does  not  have  to 
pay  primary  benefits  for  individuals 
whom  it  can  identify  as  employed  by 
employers  of  less  than  20  employees. 
(This  currently  appears  in  i 
§  406.340(b)(1).)                               '' 

e.  Spedfy  that,  effective  July  17. 1987, 
individuals  who  receive  employer 
disability  payments  that  are  subject  to 
taxation  under  PICA  are  considered 
employed  (for  purposes  of  the  working 
aged  provisions),  even  if  they  received 
social  security  disability  benefits  before 
attaining  age  65.  (July  17, 1987  is  the 
effective  date  of  HCFA  general 
instructions  issued  under  OBRA  section 
9319.)  I 

f.  Make  clear,  in  §  41175.  the       | 
circumstances  under  which  HCFA  does 
or  does  not  make  Medicare  primary 
payments  and  conditional  primary  t 
payments. 


I- 


J.  To  Provide  Uniform  Rules  for 
Determination  of  the  Amount  of  _j 
Medicare  Recovery  From  a  Party  That 
Has  Incurred  Costs  To  04)tain  a 
Judgment  or  Settlement  That  Resulted  in 
a  Third  Party  Payment 

1.  Current  rules.  Under  9  405.324(b). 
when  a  beneficiary  has  received  a 
liability  insurance  payment  as  a  result 
of  a  judgment  or  settiement.  Medicare 
reduces  its  recovery  to  take  account  of 
the  procurement  costs,  that  is,  costs 
such  as  attorney  fees  that  the 
beneficiary  incurred  in  order  to  obtain 
the  judgment  or  settlement. 

2.  Discussion.  Although  procurement 
costs  are  generally  iDcurred  by  ^ 
beneficiary  and  in  connection  with 
liability  insurance,  occasionally  they 
may  be  incurred  by  another  party  or  in 
connection  with  other  types  of  insurance 
that  are  primary  to  Medicare. 

We  believe  that,  as  a  matter  of  equity, 
the  current  provision  should  be  made 
applicable  also  when  another  party  has 
incurred  procurement  costs  and  when 
the  judgment  or  settlement  is  obtained 
under  other  types  of  insurance  primary 
to  Medicare. 

However,  there  need  to  be  some 
exceptions  and  limitations.  HCFA 
should  not  take  account  of  procurement 
costs  that  do  not  reduce  the  amount  of  a 
judgment  or  settlement  payment  that  is 


actaially  available  to  the  party.  This  is 
the  case,  for  instance,  under  Uie  many 
'  workers'  compensation  laws  that 
provide  separate  awards  for  attorney 
fees. 

Furthermore,  there  should  be  a' special 
rule  for  a  situation  in  whiidi  HCFA  itself 
incurs  procuremcfnt  costs,  i.e^  must  file 
suit  because  the  party  that  received 
payment  opposes  HCS'A's  recovery; 

3.  Propoied  change.  }N9¥Kmid 
broaden  the  current  rules.^  as  noted 
under  die  above  discnssion  and  include 
it  in  SulH>art  B,  whidi  is  of  g^erel 
applicability,  as  1 411.37.  Section  411.37 
would  spec^  the  amounts  of  Medicare 
recovery  under  different  circumstances: 

(a)  If  the  Medicare  pajonent  is  less 
than  the  judgment  or  settlement 
payment  HCFA  would  share 
proportionately  in  the  party's 
procurement  costs. 

(b)  If  Medicare  payment  equals  or 
exceeds  the  judgment  or  settiement 
payments.  HCFA  recovers  only  the 
amount  that  remains  after  subtracting 
the  party's  total  procurement  costs. 

(c)  If  HCFA  incurs  procurement  costs 
of  its  own  because  the  party  that 
received  payra^t  opposes  HCFA's 
recovery,  the  recovery  amount  would  be 
the  loiyer  of  the  following:     . 

•  The  Medicare  payment. 

•  The  total  judgment  or  seftiement 
amount..^)inus  the  party's  total 
procurement  costs. 

K.  Clarifying  Changes 

1.  In  9  411.6  (which  excludes  from 
Medicare  payment  services  furnished  by 
a  Federal  provider)  we  would  include  a 
paragraph  (b)(4)  to  make  clear  that 
services  of  a  Federal  provider  (for 
example  a  VA  hospital)  are  not 
exduded  if  they  are  furnished  under 
arrangements  made  by  a  participating 
hospital.  This  ensures  that  a 
participating  hospital  can  secure  for  its 
patients  necessary  services  that  it 
cannot  itself  provide. 

2.  Consistent  with  Departmental  fules 
(45  CFR  30.15)  and  otiier  HCFA  rules  (42 
CFR  401.607).  9  411.24(c)  would  make 
clear  tiiat  HCFA  may  recover  by  offset 
against  any  monies  it  oWes  to  the  entity 
responsible  for  refunding  the  Medicare 
conditional  primary  paymenf. 

3.  In  9  411.35.  we  would  clarify  the 
limits  on.the  amounts  that  a  provider  or 
supplier  may  charge  the  beneficiary  (or 
someone  on  his  or  her  behalf)  when 
wcn-kers'  compensation,  no-fault 
insurance,  or  an  employer  plan  is 
primary  to  Medicare. 

L  Organization  Chaoge 

In  order  to  eliminate  needless 
repetition,  Subpart  B  of  the  new  Part  411 
would  set  forth  those  definitions  and 


rules  that  apply  equally  to  all  or  most  of 
the  types  of  insurance  that  Sre  primary 
to  Medicare. 

These  Incltide  definitions  of 
"conditibnel  payment",  "secondary 
payment",  "^iitd  party  payment",  and 
"proper  claim",  the  rules  on  recovery  of 
conditional  payments,  and  the  effect  of 
third  party  payment  on  benefit  periods, 
benefit  utHiieation.  and  deductibles. 

RMiesignatiQii        v.- 

As  pert  of  the  dvicMtf  p^  to 
reorgttilze  the  Medicare  roles  aiid 
provide  adequate  room  foir  expansion, 
most  of  Subpart  C  of  Part  405  wotdd  be 
redesignated  under  a  new  Part  411-:- 
Exclusions  from  Medicare,  with  a  ' 
separate  subpart  for  each  type  of  third 
pairty  payer.  A  redesignation  table 
presented  at  die  end  of  this  preamble 
will  enable  the  reader  to  locate  specific 
content  under  the  new  numbers. 

Response  to  Comments 

Because  of  the  large  number  of  pieces 
of  correspondence  we  normally  receive 
on  proposed  tegulations.  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  are  received  by  the 
end  of  the  comnient  period  and.  if  we 
proceed  with  a  final  rule,  we  will 
respond  to  those  conunents  in  the 
preamble  to  that  rule. 

Regulatory  Impact  Statement 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any  ' 
proposed  regulation  that  meets  one  of 
the  E.O.  criteria  for  a  "major  rule":  that 
is,  that  would  be  likely  to  result  in:  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  an 
initial  regulatory  flexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RPA)  (5  U.S.C.  601 
through  612).  unless  the  Secretary 
certifies  that  a  proposed  regulation 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  the  purposes  of  die  RFA.  we 
treat  all  providers  and  third  party 
insurers  as  small  entities.  Also,  section 
1102(b)  of  die  Social  Security  Act 
requires  the  Secretary  to  prepare  a 


/  V«L  S3.  Wo.  115  /  Wednesday.  June  15.  HB8  /  ftopo»e<  Wk^ 


regulatoiy 
propogsdrnltf 
impact  on  thci 
subttanlial 
hospitals.  Su< 
confbrmto 


iCt  analysis  if  this 
ly  hav?  a  significant 
itionBofa 
of  smaUmral 

an  analysis  must  also 
iOBS  4^  section  603  of 
the  RFA.  Pori^urposes  of  section  1102(b) 
of  liie  Act.  we  d^hie  a  snudl  nml 
hospitaJ  as  alioepitri  withfewer  than  SO 
beds  located  liiitside  a  metropolitan 
statistical  an  i. 

Many  provl^ons  of  this  pit^msed  ride 
either  conform  to  recent  statutory 
d&n0as  or  vdlect  coiTBnt  HGFA 
operatiBg  prapes  as  expressed  in 
program  instttctions  and  manuals. 
These  regula^^ry  provisions,  of 
themselves,  ^ibiitdaot  afiect  Medicare 
program  exp^ditofes.  The  other 
previsioas  ofi4ds  proposed  nde  weald 
either  ootrect  overly  narrow 
interpretation  of  existent  statutory 
authority,  extend  statotoiy  precedents 
applying  to  siane  third  party  payers  to 
additional  cetl^ories  of  payers,  or 
clarify  and  infrease  the  consistency  of 
our  Medicare  eecondary  payer  rules.  Of 
these  proposed  rule  changes,  we 
anticipate  thM  all  but  one  would  have  a 
negligible  impact  ttpoB  program 
expenditure*.  I 

The  propo^  change  at  {  411J90(b). 
under  whichll^e  definition  of  *i}0  ^tUt 
insurance"  vftuld  be  extended  to 


include  all 
would  bring 
with  the  ini 
1882(1^)  tif  I 
legislation  (i 
ReconciIiati( 
not  limit  Ml 
automobile 
our  current 
(published 
only  partiall] 
making 
toaui 
only.Wedi( 
no  fault 
develop 
Because  of 
intermedia; 


of  no  fault  insurance., 
regulations  into  line 

scope  of  sedioii 
AcL  Tne  enacting 
tion  983  of  die  Omnibus 
Act  of  M69)  cleeny  does 
*s  secondary  status  to 
fault  situations.  However, 

atlons  at  1 405.922 
a  final  rale  at  48  FR 14810) 
implements  the  statute  by 

the  secondary  payer 
no  Sank  meifical  coverage 
>t  consider  odier  forms  of 
ty  insurance  in  the 
'  our  current  regulations, 
regidatoiy  oversyht  our 
and  carriers  have  oeen 
precluded  fr^n  pursuiog  IVnst  Fund 
savings  that!  Would  otherwise  be 
available.  This  proposed  rule  change 
would  then  eflow  us  to  maximize  Thist 
Fund  savinM  to  ^e  extent  permitted  by 
law-  While  ^  cannot  at  diis  tinw 
produce  a  pt#dse  estimate  ai  die 
savings  thai  fwndd  beediieved  1^  dus 
change,  we  ekpetA  diat  the  maximum 
available  sahmgs  would  fall 
sigmficands^  Uiartof  die  EX).  12281 
threafaoMs  iaBGified  above. 

We  expeqi  that  imfdementation  of 
Hiese ivie  <^iBnges  wodd  not  havea  "  | 
significant  eqonomic  impact  on  a 
substantial  number  of  small  entities.  For 


exanqile.  our  proposal  to  amend  i  489.20 
to  require  certain  addlUunal 
commitments  hi  aU  inovider  agreements 
would  la^dy  serve  tvUf^dight  die 
importancei^  ideatil^ing  Medicare 
secondaiyfaysr  claims.  Our 
intermei^iy  and  provider  iastnictions 
already  ra<Mre  h— pitoli  and  eittier 
providan  lo  ayalBflleliGaUy  identify  and. 
yrhere  appnqniate.'UH  payen  diat  are 
primary  to  Me<fican  firal 

Subsequent  to  the  OIG  study, 
discussed  imdsr  "naclfjwd"  above. 
we  instilated  a  eampolariaBdcraas 
reference  system  (insurance  conyaides. 
ESRD  piopaiBBS.  etc.)  to  idaaHfr  claims 
Aat  siundd  haae  been  bitted  to  payers 
primary  to  Medicare.  Once  Aese  peyers 
are  identified  by  the  ooaapatsr  traddng 
system,  the  dataas  arerafenedback  to 
the  provider  cespdnsible  for  teitial 
billing.  Under  dds  system.  MeAcare  no 
longer  pays  audi  bifis  automatically. 
This  cbmputerixed  cross  refwence 
system  may  eventually  briqg  about 
some  administrative  coat  savitigs,  to  the 
extent  diat  tatemadiarias  Biay  not  be 
reqidred  to  praoess  daims  dwt 
providereproperiy  tharge  to  dAd  party 
payers.  ProViden  may  also«sap  several 
benefits  once  ^ey  take  advantage  of  the 
fact  that,  ia  many  drcoautances. 
Medicare  is  dw  seoondaiy  payee. 
Cuneot  Bunaals  instraot  faoepttals  and 
other  providers  on  how  to  identify 
payers  that  are  primaiy  to  Medicare. 
Hie  marginal  advantages  for  providera 
would  be  savings  on  the  admhdstrative 
costs  of  biUiiv  Medioara..  and  addidonal 
income  when  the  third  party  payer  pays 
a  faigherrate  dmn  Metficare  would 
normatfy  pay  as  primary  payer.  These 
benefits  are  already  available  to 
providers  under  current  instractions. 
and  would  not  be  altered  by.these 
proposed  rules. 

liie  proposed  rule  change  at 
{  411.70(d)  would  remove  from  the  ^ 
definition  of  "employer  group  health 
plan",  the  statement  diet  a 
multiemployer  jplan  does  not  have  to 
pay  primary  boiefits  for  individuals 
whom  it  can  identify  as  employees  of 
employers  of  lets  tban  2D  employees. 
We  had  used  our  administrative 
discretion  (at  50  FR14S10)  to  grant  this 
exception  in  li^  of  dien  applicable 
statutory  pncedents.  However,  for  the 
reasons  set  forth  elsewhere  in  this 
preamble,  we  no  longer  believe  this 
exception  is  appropriate.  This  regulatory 
change  may  have  an  economic  impact 
on  some  small  entities,  primarily  those 
multiemployer  plans  (and  the 
corresponcUng  small  employen  widi 
fewer  than  20enqdoyees)  widdi  have 
routinely  taken  advaiotage  of  the  current 
provision  at  S  405.340(b)(l)(ii).  Such 


Insorera  may  iriddfy  face  die  possibility 
of  incnaaad  outlays;  Iwwaver. 
empk^ars  with  fewer  diaa  ^0ea^>loyees 
may  raact  to  this  nde  duage  by  setting 
up  a  sin^  enqdbyer  plan  or  by  )oining 
multiempfoyer  pMon  composed  entirefy 
of  en^oyen -wdlh  less  than  20 
employees.  In  the  long  rtm.  then,  we 
anticipate  dut  tUs  proposed  provision 
would  have  tttde  econondc  effect. 
Fiuthermore.  we  do  not  believe  diet  this 
provision  wodd  affect  a  substantial 
number  of  small  entitiea.  as  (to  die  best 
of  our  knowledge  few  {dan  • 
administratofe  nave  taken  advantage  (n 
the  currant  exception  in  die  past 

For  these  reasons,  we  have 
determined  that  a  regulatoiy  impact 
analysis  is  not  re(]nired.  F^irther.  we 
have  determfaied,  and  the  Secretary 
certifies,  that  due  proposed  nile  wodd 
not  have  sigidfiemit  egooomic  imped  on 
a  substantial  mmdMr  of  smsU  entities 
and  Would  not  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  smdl  nual  hospitals.  We 
have  dierefore  not  prepared  a  regdatory 
flexibility  andjrsis. 

Paperwork  Redndkm  Ad 

These  regulations  contain  no  new 
information  collection  requirements  diat 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  .under  the 
Paperwmk  Reduction  Act  of  1980. 

list  of  Subjects 

42CFRPtirt40S 

Administrative  practice  and 
procedure.  Healdi  CadiitifS.  Healdi 
professions.  Kidney  diseases. 
Laboratories,  Medicare.  Nurdag  hmaes. 
Reporting  and  recordkeeping 
requirements.  Rurd  ereas,  X  rays. 

42  CFR  Part  411 

Medicare.  Recoveiy  against  third 
parties.  Seomdaiy  payments. 

42CPRPart489 

Heakh  facilities.  Medicare. 

Reoesignation  Table  for  42  CFR  Part 
405.  Subpart  C 


qUMcSon 

N6W  SOCaoO 

4O5  30e(a). 

RemoMd  at  dMplcattM 

40530fl(M. 

o(S41^4X..■ 
4Sa34. 

40fitf10 

411.15. 

405.310-1 . 

411.2. 

405.311 .-. 
40SJ11«~. 

• 

411.4.       , 
411 A 

405^1  lb... 

411.7. 

4M312 

411 A 
411.9. 
411.10. 
411.1*. 

4n.4o: 

405.313 
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405.315 

406  J1S..... 
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Reoesignation  Table  for  42  CFR  Part 
405.  Subpart  C— Continued 


Od  section 

New  section 

405.3i7(aHc)- 

411.30. 

405.317(dHn 

RemoMdas  inoonsislent 

with  current  policy. 

405.318 

411.43. 

405.319(a). ... 

RSiiKwed  for  inclusion  in 

inalructiona. 

405.319(11) _ 

411  45. 

405.320  »ld  321(ai) 

411.46. 

405.321(b) 

411.47. 

40&322(«H<«) ~ 

411.50. 

4t)ffi*^if,) 

411.28 

405.323(a) 

Removed  a»  outdated. 

405.323(b) 

411.50.               1 

405.323(cM1)          

411.53.                  ' 

«5J23(CH2) 

411.23. 

405.323(C)  (3)  and  (4) 

411.24. 

405.323(c)(5) 

Removed  as 

meaningless. 

405.324(a) 

411.5i 

406.324(b) 

411.37. 

40S.39S 

41130 

405.328.. 

411.60.                 1 

405.327 

411.62. 

405.328(aHd).       

411.33. 

405.328  (a)  and  (f) 

411J0. 

405.329  -      

411.66. 

4(1533p.       

411.200. 

405.332 - 

411.202. 

405334   

411.204. 

405336    

411.20&               t 

405.340 

411.70. 

• 

405.34t....    .          

411.72.     r^-   ■ 

40&342(a)«ld(b) 

4n.33.            ■". 

405.342  (c)Vid(d).-. 

411.30.           .     I 

405.343..    „ 

411.35. 
411.75.     «      .  > 

405.344(a) : 

"     ': 

405.34404 .    .. 

411.24. 

- 

I.  42  CFR  Chapter  IV  wbtild  be  i 
amended  as  set  forth  below:         .  | 

\ 
PART  40S-FEI)ERAL  HEALTH  ' 
INSURANCE  FOR  THE  AGED  AND 
DISABIJED 

A.  Subpart  C  of  Part  405  is  amended 
as  follows: 

Stippart  C— ExduslofM,  Recovery  of 
Ovefpeyments,  UeMMy  Of  e  CertilyinQ 
uincer  ana  suapanMon  or  Faymani 


.    1.  The  subpart  title,  the  table  iA.  i 
contents,  and  the  authority  citation  are 
revised  to  read  as  follows: 

amifMHv    wc<w»yoTm>w|wi)fiiwtiwiio 
SiMpMMion  of  PsyiMnt 

Sec.  I    ;-• 

4(Mk.301    Scop^  of  subpart. 

JiafaiHty  for  PaymeBts  to  Providen  and! 
Stipplien,  and  Handling  of  IncoRect  T 
Paynenta  ' 

405.350  Individual's  liability  for  payments 
made  to  providers  and  other  persons  for 
items  and  services  furnished  the 
individual. 

406.351  Incorrect  payments  for  which  | 
individual  is  not  liable. 


Sec         / 

405.352  Adjustment  of  title  XVHI  incorrect 
payments. 

405.353  (Dertiiication  of  amount  that  will  be 
adjusted  against  individual  title  U  or 
railroad  retirement  benefits. 

405.354  Procedure*  for  ad}u*tnien{  or 
recovery— title  n  beneficiary. 

405.355  Waiver  of  adjustment  or  recovery. 

405.356  Principles  a^ied  in  waiver  of 
adjustment  or  reMvery. 

405.359    Liability  of  mittifying  or  disbursing 
officer. 

SwspeWaioD  off  PayaiMH  to  ftwrkfats  aad 
Suivilsn  and  CoBectiaQ  and  Caaqiramiao  of 
OwpaymaBto 

405.370  Suspension  of  payments  to 
providers  of  services  and  other  suppliers 
of  services. 

405.371  Proceeding  for  suspension. 

406.372  Sulnnission  of  evidence  and 
notificatioa  of  administrative 
determination  to  suspend. 

405.373  Subsequent  action  by  intermediary 
or  carrier. 

405.374  Collection  and  compromise  of 
claims  for  overpayments. 

405.375  WithhoMiJ^  Medicare  payments  to 
recover  Medicaid  overpayments. 

405.376  Interest  charges  on  oveipayments 
and  underpayments  to  providers  and 
Suppliers. 

Authority:  Sees.  1102. 1815. 1833. 1842, 1866, 
187a  1871.  and  1879  of  the  Social  Security 
Act:  42  U.&C  1302.  ISteg.  1366(1)  139SU. 
ia95cc.  1395gg.  ISOShh,  and  IS^pp.  and  31 
U.5.C3711. 

2.  Section  405.301  is  revised  to  read  as 
follows: 

S405J01   Scope  Of  subpart 

This  subpart  sets  forth  the  policies 
and  procedures  for  handling  of  incorrect 
payments  and  recovery  of 
overpayments. 

§§  40&30t  itifough  40SJ44  [Ramovaq 

3.  Sections  405.308  through  405.344  are 
removed. 

n.  A  New  Part  411  is  added,  to 
redesignate,  revise,-  and  amplify  the 
content  removed  ht)m  Part  405.  Subpart 
C  of  this  chapter,  to  read  as  follows: 

PART  411-EXCUI8ION8  FROM 
MEOIGARE  AND  LMMTATIONS  ON 
MEDICARE  PAYMENT 

Subpart  A~4aiwiai  Exdwsions  and 
Excluaion  of  Particuiar  Servteas 

411.i    Basis  and  scope. 

411.2    Conclusive  effect  of  FRO 

determination  on  payment  of  claims. 
411.4    Services  for  which  neither  the 

beneficiary  nor  any  other  person  is 

legally  oUigated  to  pay. 
411.6    Services  furnished  by  a  Federal 
-    provider  of  services  or  other  Federal 

agency. 


411.7  Services  that  must  be  furnished  at 
pubHc  expense  under  a  Federal  law  or 
Federal  Government  contract. 

411.8  Services  paid  for  by  a  Government 
entity. 

411.9  Services  furnished  outside  the  United 
States. 

411.10  Services  required  as  a  result  of  war. 
411.12    Charges  imposed  by  an  immediate 

relative  ot  meAiber  of  the  beneficiary's 
household. 
411.15    Particular  services  excluded  from 
coverage. 

Subparts   JiisuiMMaCowrsasThatLlAHs 


411.20  Basis  and  scope. 

411.21  Definitions. 

411.23  Beneficiary's  cooperation. 

411.24  Recovery  of  conditional  payments. 
411.26  Subrogation  and  right  to  intervene. 
411.28    Waiver  of  recovery  and  compromise 

of  claims. 
411.30   BfCect  of  third  party  payment  on 
benefit  period,  benefit  utilization,  and 
deductibles. 

411.32  Basis  for  Medicare  secondary 
payment. 

411.33  Amount  of  Medicare  secondary 
payment. 

41t.is    Limitations  on  charges  to  a 
benefidary  or  other  party  when  a 
woricer's  compensation  ^n,  a  no-fauH 
insurer,  or  an  employer  group  health  plan 
is  primary  payer. 

411.37    Amount  of  Medicare  recovery  when 
a  third  party  payment  is  made  as  a  result 
of  a  judgment  or  settlement 


411.40    General  provisions. 

411.43   Beneficiary's  respcMuibility  with 

respect  to  workers'  compensation. 
411.45    Basisibr  conditional  Medicare 

payment  in  workers'  compensation 

cases. 
411.40    Lump-sum  payments. 
4fl.47    Apportionment  of  a  lump-sum 

compromise  settiement  of  a  workers' 

compensation  claims. 

Subpart  O—UmitaUons  an  Madteaia 


UsbMy  or  NO-ftuN  Insurance 

411.50  General  provisions. 

411.51  Benefidan's  responsibility  with 
respect  to  no-fault  insurance. 

411.52  Basis  for  conditional  Medicare 
payment  in  liability  cases. 

411.53  Basis  for  conditional  Medicare 
payment  in  no-fault  cases. 

411.54  Limitation  on  charges  when  a 
beneficiary  haasacattredcliabili^ 
insurance  payment  or  has  a  claim 
pending  against  a  liability  insurer. 


Subpart 

Ssrvioes  Funiisliad  Je 


Cnwuntl  llmiT  in  PaMitnvar  flr*****  m— wfc 


411.60    Scope  and  definitions. 


iMewl. 
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payments. 


bwefitB  woondaiy  io^ 

health  plan  Jmafitt^,- 
I  aowlitioBal  Medicare 


.■*..j;:.f411^ 


1^^  wffiivn  nvniMr  mv 


J411.7 


sPs4inil;l 


Uii0sr  Ml  BiAploysr 

41170   Genetal^  revisions. 

411.72    Medicaf^benefits  secondary  to 

emptoycr  groop  health  plan  benefits. 
4117S    Basis  fof  Medicare  primary 

payments.   1 1 

PiittpMli  Q  J   iBissiywIl 

Subpart  K-Ptyl^Mit  tar  Cwtain  Exokidad 

Ssoficas 

'  411(200   Payme^f  for  custodia>care  and 
services  not  i  ijeasonal^  and  aecessaiy. 

411.202    Indenu^iik»tienofbeBe^ary. 

411.204    GritMiafardetemininsthata 
beneficiary  f.  lew  that  services  were 
excluded  t^  i  cpverage  as  custodial  care 
-or  as  not  rest  onablfc  «md  necessary. 

411.208    Criteria  for  determining  that  a 
provider.  ^1  ^titianer,  or  sonpUer  knew 
that  senricei  were  exduded  from 
coverage  as  w  ustodial  cate  or  as  not 
reasonable  «id  necessary. 


AnliMrily:! 
the  Social  r 
and  laoShhX - 


fromMedii 
specified 
special  rules 
furnished  by 
agencies  (i 
by  hospitals 


(b)  Scope. 
(l)-nie_ 
that  are  dwt 

(2)  The  drci 
certain  servii 
Medicare, 

(3)  The 
Medicare  wiB 
excluded 


1102. 18e2(b),  and  1871  of 
'  Act  (42  U.8.C.  1302. 138^, 


Exdinion^fl 

S411.1    BMis^'l 

(a)  Statutor^pmu.  Sections  1814(c). 
ie3S(d).  and  18$2  of  the  Act  sxdude 
lyment  certalB 
Hm  Act  provides 
payment  of  services 
providers  or 
1814(c)  end  1835(d)). 
physicians  outside  die 
United  States  (ieptions  1814(0  and 
1862(8X4)).  and  by  hospitals  arid  SNFs 
of  the  Indian  Health  Service  (section 
1880). 

"  8  siibpart  identifies: 
ular  types  of  services 
exchided: 

[Stances  imder  whidi:^  < 
usually  paid  for  by    ' 
^ot  be  reimbursed:  uid 
itances  under  whidi 
for  services  usuaUy 
yment. 


(epay. 

(a)  Ato/cpr6v/570/i.  Exc^pt.BS 
provided  in  paragra^  (b)  of  Ais  section. 
Medicare  does  ti9t>ay  for  a  service  if— 

(1)  The  beneficiary  has  no  legal 
obligation  to  p^y  for  diat  service;  and 

(2)  No  other  person  or  oiganization 
(audi  as  a  prepajrment  plan  of  whidi  the 
benefldaiy  is  a  member)  has  a  legal 
obhgation.to  provide  or  pay  for  that 
service. 

(b)  Exception.  This  exdusion  does  not 
app^  to  services  diat  constitute 
exceptions  imder  1 411 A 

(c)  Special  eoaditions  for  services 
fimtished  to  individuals  in  custody  of 
penal  authorities.  Payment  may  be 
made  for  services  furnished  to 
individuals  orgroups  of  incfividtials  whQ, 
are  in  die  custody  of  die  police  or  odier 
penal  huthorities  or  in  die  custody  of  a 
govemmffiflt  ageri(^  under  a  penal 
statute  only  if  the  followring^  conditions 
are  met 

(1)  State  or  local  law  requires  those 
individuals  or  groups  of  individuals  to 
repay  the  cost  of  raedi<^  services  thtQCi 
receive  while  in  custody.  '•■'''■■ 

(2)  The  State  or  local  government 
entity  enforces  the  requirement  to  pay 
by  bilHng  all  such  individuals,  whether 
or  not  covered  by  Medicare  or  any  other 
health  insurance,  and  by  pursuing 
collection  of  the  amounts  they  owe  ii|^-.'  ■ 
the  same  way  and  with  the  same  vigor*  " 
that  it  pursues  the  collection  of  odier 
debts. 

S4iljB   ServtoeafUmlBlMd^aFaaaral 
pnivNwr  Of  aarvioes  or  omer  repwm 


}4114  CendilfveltactofPWO 

■  oaMffnNnatlQiia  mii  peyieant  of 

IfautUiza; 
review 


review  respoi 
with  Part 


jmdiiuality  control  peer 
don  (PRO)  has  assumed 
bility.  in  accordance 
this  chapter,  for  services 
furnished  to  I^  dicare  beneficiaries. 
Medicare  payi^  snt  is  not  made  for  those 
services  unlesi  t|the  conditions  of 
Subpart  C  of  F  EJrt  466  of  this  chapter  are 
met. 


(a)  Basic  rule.  JSxcept  as  provided  in 
paragraph  (b)  of  diis  section.  Medicare 
does  not  pay  for  services  furnished  by  a 
Federal  provider  of  services  or  other 
Federal  agency.   * 

(b)  £xc{^/afls.  Payment  may  be 
.made— 

'(1)  For  emergency  hospital  services.-if 
die  conditions  of  f  1 406.152  and  4iaiee 
of  this  ch^er  are  met:      ' 

(2)  For  seriices  furnished  by  a 
participating  Federal  provider  which 
HCFA  has  determined  is  providing 
services  to  the  public  generally  as  a 
community  histitution  or  agency; 
.(3)  For  services  furnished  by   . 
partidpating  hospitals  and  SNFs  Of  the 
Indian  Health  Service;  and 

(4)  F^r  services  furnished  under 
arrangements  (as  defined  in  {M09.3  of 
this  chapter)  made  by  a  partidpating 
hospital. 


(a)  Al8/c^^u/s.. Except  as  provided  in 
paragraph  (b)  of  this  section,  payment 
mi^  jK>t  be  made  for  oervibes  that  any 
providw' Oi-auppBer  ie4>bligated  to 
nimishetpi^lic  ei^iense,  bi  accordance 
with  alaw  of.  or  a  corib«d  with,  the 
United  States. 

.  (b)  Exception.  Payment  may  be  made 
for  seivices.di&t  a  hospitd  or  SNF  of  die 
Indian  Heeltfa  Service  is  obligated  to 
furnish  at  public  expense. 

V, 
4 1  ■«■   vsiviaaa  pan  Mr  ny  a  uuvanmani 


(a)  A»«cni/e  Except  as  provided -in 
paragraph  (b)  of  this  section.  Medicare 
does  not  pay  for  services  diet  are  paid 
for  <firectly  or  Indirectly  by  a 
government  entity. 

(b)  Exc^tiona.  Pajrment  may  be  made 
for  the  following: 

^  (1)  Services  fimiisfaed  under  a  health 
insiuance  plan  established  for 
employees  of  the  government  entity. 

(2)  Serioes  furnished  under  a  title  of 
tiw  Sodal  Security  Act  other  than  title 

xvm. 

:i  (3)  Services  furnished  in  or  by  a 
iailidpating  general  or  special  hospital 
i-diat- 

{i)H  operated  by  a  State  or  local 
government  agency:  and  - 
.'    (ii)  Serves  Ae  general  community. 

(4)  Services  furnished  in  a  hospital  or 
4^where,  as  a  means  of  Controlling 
infectious  diseases  or  because  die 
individial  is  medically  indigent, 
]  (5)  Services  furnished  b^  a 
partidpating  hospital  or  SJF  of  die 
Indian  HealA  Service.    ■;  V' 
I  (6)  Services  furnished  by  a  public  or 
private  health  fadUty  that  recdves        . 
^vemment  funds  under  a  health 
support  program  that  requires  the 
facility  to  seek  reimbursement,  for 
services  not  covered  imder  Medicare, 
Dom  aU  available  sources  such  as 
private  insurance,  patients'  cash 
^resources,  eta 

(7)  Rural  health  clinic  services  that 
meet  the  requirements  set  forth  in  Part 
491  of  diis  diapter. 

c4  411 J  JBarvlces  fumtshad  outskla  the 
yhiiad  Stalae. 

I    (a)  Basic  Title.  Except  as  specified  in 
iiaragraph  (b)  of  this  section.  Medicare 
does  not  pay  for  services  furnished 
outside  the  United  States.  For  purposes 
|of  this  paragraph  (a),  the  following  rules 
apply: 

I    (1)  The  United  States  includes  die  50 
Jstates,  die  District  of  Columbia,  Puerto 
Rico,  the  Virgin  Islands,  Guam. 
jAmerican  Samoa,  the  Northern  Mariana 
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Islands,  and.  for  pwiioMa  of  MRicu 
rendered  on^Maid  shi|»f  the  tetiUuiial 
waters  adjofaiiiig  the  land  areas  of  the 
United  States^ 

.    t2)  Services.£imi8hed  on  board  ship 
are  considered  to  have  been  funiihed  in 
United  States  tenitorialwaters  if  they 
were  fomished  while  the  sb^  waafai  a 
port  of  one  of  the  juriadictians  listed  in 
paragraph  (a)(1)  of  this  section,  or 
witiihi  6  hoius  before  arrival  at.  or  8 
hoars  after  departure  from,  sucdi  a  port 

(3)  A  hospital  that  is  not  {riiysically 
situated  in  one  of  the  iurisdictiom  listed 
in  paragraph  (a)(1)  of  this  section  is 
considoed  to  be  outside  the  Uidted 
States,  even  if  it  is  owned  or  operated 
by  the  United  States  Government 

(b)  Exception.  Under  the 
circumstances  spedfledin  (  40S.153  of 
this  chapter,  payment  may  be  made  for 
covered  inpatient  servioes  famished  In  a 
foreign  hospital  and.^  on  tto  basis  of  an 
itemized  bill,  for  covered  phyaidans' 
services  and  ambulance  service  ^ 

furnished  in  connection  with  those 
inpatient  services,  but  only  tat  the 
period  during  which  the  inpatient 
hospital  services  are  fumislied 

9411.10   Services  requlrad  as  a  re«Mo« 


Medicare  does  not  pay  for  services 
that  are  required  as  a  result  of  war,  or 
an  act  of  war,  that  occurs  after  the  ; 
effective  date  of  a  beneficiary's  cuirent 
coverage  for  hospital  inmirance  benefits 
or  8u|q>lementaiy  medical  instvance 
benefits. 


S  411.12 


of  the 


(a)  Basic  rule.  Medicare  does  not  pay 
for  services  usually  covered  under 
Medicare  if  the  charges  for  those 
services  are  imposed  by — 

(1)  An  immediate  relative  of  the    i 
beneficiary;  or 

(2)  A  member  of  the  beneficiary's ' 
household.  ' 

(b)  Definitions.  As  used  in  this 
secUon— "Immediate  relative"  means 
any  of  the  following: 

(1)  Husband  or  wife. 

(2)  Natural  or  adoptive  parent,  child, 
or  sibling. 

(3)  Stepparent,  stepdiild,  stepbrother, 
or  stepsister. 

(4)  Bather4n-law.  aiother-in-lawt  eon- 
in-law.  dau^teF-in4aw.  brother-in-law. 
or  8ister-in4aw. 

(5)  Gran(4;iarent  or  grandofaild 
(Ot^Spouseflrif^mndpareBter  - 

grandchild. 

"A/eoiAer  of  the  household"  means 
any  person  sharing  a  common  abode  as 
part  of  a  single  family  unit,  including 
domestic  employees  and  others  who  live 


together  as  pact  ofa  famtty  imR,  bat  not 

"Profotmional  corporation" juemoa  m 
corporatioB  ^Mt  is  omiplately  owned;  by 
one  or  more  physicians  dod  is  operated  - 
for  the  porpose^tf  coiwfaictiag  the 
practice  dfinedidiie.  osteopathy, 
dentistry,  podiatey.  optometiy.  or 
chiroprac^  or  is  owned  by  other  health 
care  professiSnab  as  aodiorized  by 
State  law. 

(c)  Applicability  efAe  exehuim.  Hie 
exclusion  appfiee  to  A«  foflowing 
charges  in  Uie  specified  drcumstsinoes: 

(1)  JViyaickmt '  servkxa. 

(i)  CfaaigBS  for  phyaidans'  services 
furnished  by  an  immediate  relative  of 
the  beneficiary  or  member  of  the 
benefidaiy's  household,  even  if  the  bill 
or  claim  is  subndtted  hs  another 
individoal  or  by  an  entity  such  as  a 
partnership  or  a  professional 
coipwation. 

(ii)  Chaises  for  services  fomished 
incident  to  a  physidan's  professional 
Services  (for  example  by  the  physidan's 
•urse  or  tedmidan),  only  if  ^e 
physidan  who  ordered  or  supervised  the 
services  has  an  exdaded  relationship  to 
thebenefidaiy.. 

(2)  Services  other  than  physicians ' 
services. 

(i)  Chacgee  imposadliy  an 
individually  owned  provider  or  supplier 
if  the  owmer  has  an  exduded 
relationship  to  the  beafffidary,  and 

(ii)  Gharges  imposed  by  a  partnership 
if  any  of  die  partners  has  an  excluded 
relationship  to  the  beneficiary. 

(d)  Exception  to  the  excluaioa.  The 
exdusion  does  not  apply  to  charges 
imposed  by  a  corporation  other  Aian  a 
profeaaional  aaporation. 

S  411.15   Particular  services  exduded  Itam 


The  follovring  services  are  excluded 
from  coverage. 

*   (a)  Routine  physical  checkups  such 
as — 

(1)  Examinations  performed  for  a 
purpose  other  than  treatment  or 
diagnosis  of  a  specific  illness,  symptom, 
complaint,  or  injury:  or 

(2)  Examinations  required  Iqr 
insiu-ance  compariea.  business 
establishments,  govermnent  agendes.  or 
other  third  parties. 

[h]  jSjxgfasses  or  contact  lenses, 
except  for  poat-soigical  lenses 
customiarHy  used  daring  convalescence 
from  eye  surgery  in  which  the  Imis  of  the 
eye  wafe  removed  (e.g.,-taBtaraftt  suigeiy): 
'  or  prestfietie  lensei  for  patients  who 
lack  the  lens  of  the  eye  because  of 
congential  abaanee  ohau^ical  removal 

(c)  Eye  examinations  for  the  purpose 
of  preacrSiing.  fittii^  or  dunging 
eyeglasses  or  contact  lenses  for  ^ 


refract!  vv  eRor  only  and  jnrocedores 
perfoiined  fak^hecoiaae  cif  any  tye 
examination  to  delermina  the  reoactive 
state  of  the  ayeSk  without  regard  to  the 
reason  for  the  iMffemaiioeiof  ti^. 
refractive  praoedorea.  RnracUve 
procedures  are  exdodisd  even  when 
performed  in  connection  with  othemlse 
covered  diagnosis  or  treatinent  of  flhiess 
or  injuiy. 

(d)  Hearing  aids  or  examination  for 
the  puipghe  ol  prescribing,  fitting,  or 
changing  hearing  aids. 

(e)  Immunizations,  except  for— 

(1)  Vaccinations  or  jnocniations 
directly  related  to  the  treatment  of  an 

.  -injuiy  or  dired  exposure  such  as 
antirabias  treatment  tetanus  antitoxin, 
or  booeter  vacdne,  botulin  antitoxin, 
antivenom  ten,  at  immune  ^obulin:  and 

(2)  Pnenmococcal  vaccinations  tiiat 
are  raasonaMe  and  necessary  for  the 
prevention  of  illness.   ' 

(f)  Orthopedic  shoes  or  other 
suppmtive  devices  fior  the  feet  exc^ 
when  slues  are  integral  parts  of  leg 
braces. 

(g)  Custodial  care,  except  as 
necessary  for  the  palliation  or 
management  of  terminal  iUness,  as 
provided  in  Part  418  of  this  diapter. 
(Custodial  care  ia  «ny  care  that  does  not 
meet  the  raqaiieBMOts  for  ooverage  aa 
posthospital  SNF  care  as  set  forth  in 

i  i  400.30  tiirough  409  J5  of  tiie  diapter.) 

(h)  Cosmetic  Surgery  and  deleted 
services,  except  as  required  for  the 
prompt  repair  of  aoddential  injuiy  or  to  ' 
improve  the  functioning  of  a  malformed 
body  member. 

(i)  Dental  services  in  connection  with 
the  care,  treatment  fiUhig.  removal  or 
replacement  of  teetii,  or  structures 
directly  supportihg  tihe  teeth,  except  for 
inpatient  iKMpltal  services  fai  coiroection 
with  sodi  dental  procedures  when 
hospitalization  is  required  because  of— 

(1)  The  individual's  underi^ing 
medical  condition  and  dinical  status;  or 

(2)  The  severity  of  the  dental 
procedures.* 

(j)  Personal  oonfort  services,  except 
as  necessary  for  die  paBiation  or 
mannement  of  tenninal  illness  as 
proviSed  in  Part  418  of  this  chapter.  The 
use  of  a  television  set  or  a  telephone  are 
^examples  of  personal  confort  aarvioaa. 

^Attyservicea'^hatvenot 
reoBtauMe  and  imoeaaaiytim  oneof  the 
following  purposes: 

(1)  For  the  diagnosis  or  freatment  of 
illMn  or  ii^cry  or4o  iaqirove  1he~ 
functioning  of  a  malformed  body 
member. 


>  Paragraph  (IN2)  It  eiTcclivB  far  service  funUiiied 
after  June  sa  IflSl. 


1 


at 
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(2)  In  the  cbM  of  hospice  aemces,  for 
the  palliatioii  pr  manageraent  of 


T 


tenninel 
of  thi«  diapl 

(3)Intfae 
vacdoefor 

(4)  In  the 
assessment 


as  provided  in  Pait418 


cutting  or 
th^i 

care  (fMevcmj 
ordinarily 
and  any  sei 
absence  of  1( 
symptoms 

{U)Theevt 
subluxatioi 
underlying 
arestru( 
joints,  other 
dislocations,! 
bynonsuigi( 

XmThee 
flattened 
prescriptioB 
regardless  oi 

(2)  Exceoi 
innot  exclu 

(ii)Trea 
be  covered  i 


ofpneumocoocad 
prevention  of  iUness. 
of  the  petient  outcome 
established  under 
section  lfffS(^  of  the  Act.  for  canying 
out  the  puipiMe  of  that  section. 

(1)  Foot  oc^  r.>-(l)  Basic  rule.  Except 
as  provided  |i  I  paragraph  (1K2)  of  Ibis 
section,  any  bsrvicesCumished  in.  . 
connection  «fjth  the  follotving: 

care,  such  as  the 
al  or  corns,  or  calluses, 
f  nails,  routine  hygienic 
'  maintenance  care 
the  realm  of  self  care), 
perfonned  in  the 
lized  illness,  injury,  or 
living  the  feet 
'uation  or  treatment  of 
>f  the  feet,  regardless  of 
'  lology,  Z(Subluxation8 
salignments  of  the 
fractures  or  complete 
require  treatment  only 
mediods. 
'uation  or  treatment  of 

(ihduding  the 
siqiportive  devices) 

undeiiying  {wthology. 
IS.  (i>Tfeatment(rf  warts 


t  of  mycotic  toenails  may 
t  is  furnished  no  more 
often  than  eviry  eo  days  or  the  billing 
physician  dcbuments  die  need  for  more 
frequent  treat^nt. 

(iii)  The  seirvices  listed  in  paragraph 
0)(1)  of  this  iection  are  not  excluded  if 
they  are  fum  ished-^ 

(A)  As  an  mcident  to,  at  the  same  time 
as,  or  as  a  n^fessary  integral  part  of  a 
primary  coveted  procedure  p^oimed 
on  the  foot;  oi 

(B)  As  iniu^l  diagnostic  services   . 
(regardless  <jf  the  resulting  diagnosis)  in 
coimection  tnth  a  spedfic  symptom  or 
complaint  tliiit  might  arise  frmo  a 
condition  whese  treatmoit  would  be 
covered.      II 


(m)  Servi 
Basicrule. 
paragraph 
service 
hospital 


to  hospital  iapatients{\) 

\  as  provided  in- 
(2)  of  this  section,  any 
led  to  an  inpatient  of  a 
entity  other  than  the 
hospital,  luilfess  the  hospital  has  an 
arrangement  las  defined  in  S  409.3  of 
.this  ^apterlfwiththat  oitity  to  furnish 
that  particul^  service  to  the  hospital's 
inpatienta.* 

(2)  Exceptions,  (i)  Physicians'  services 
Hiat  meek  th^  criteria  off  405.550(b)  of 
this  chapter  ror  payment  on  a 
reasonable  c  haige  basis,  and  services  of 
an  asthetist  i  ikiployed  by  a  phsyician 
that  meet  th(  i  bonditions  of 


§  406.553(bX4)  of  this  chapter,  are  not 
excluded. 

(ii)  Iheifcxclusion  may  be  waived 
teiiq>orari!y  by  HCPA,  in  accordance 
witfi  1488.23  of  this  chapter.  ,    j 

(Services  subject  to  exclusion  under  this 
paiagrt^  include,  but  are  not  limited 
to,  cwiical  laboratory  peryices,  "^ 

pacemaken^  artiifidal  Und^^loveei,  and 
hips,  ihba^Mnibr  loiises;  total  parenteral 
nutritidn.  anSl  servitet  incident  to  ; 

physicians' services.)  -I 


Subpart 
UmHa 


CovaragaThat 


{411.20 

(a)  Statutory  basis.  Section  1862(b)  of  [ 
the  Act  precludes  Medicare  payments  i 
for  services  to  the  extent  that  payment  \ 
has  been  made  or  can  reasonably  be  i 
expected  to  be  made  promptly  under 
any  of  Ae  following: 

(l)Workers'  compensation. 

(2)  Liability  insurance. 

(3)  No  fault  insurance. 

(4)  An  employer  group  health  plan, 
with  respect  to  a  benefidary  who  is 
under  age  65  and  enttttftdto  Medicare 
solely  cm  the  basis  of  EBRD  or  who  is 
age  65  or  over  and  either  employed,  or 
the  qtouse  of'an  employed  individual  of 
any  age. 

(b)  Scope.  TiaB  subpart  sets  forth  the  '• 
rules  that  are  applicable  to  all  or  several 
of  the  types  of  insurance  coverage  that  • 
are  the  subject  of  Subparts  C  through  F 
of  this  part  ^^    ,    , 

S  411.21    DeMnNiona. 

As  used  in  this  subpart  and  Subparts 
C  throu{^  P  of  this  ipaxi— "Conditional 
paj/menf  means  a  Medicare  payment 
for  services  for  which  another  insurer  isi 
primary  payer,  made  eitheron  the  base^ 
set  fortfi  in  Subparts  C  tfaroof^  F  of  this 
part,  or  because  the  intermediary  or 
carrier  did  not  known  ihat  the  oUier 
coveraq^efOdsted.       '  1 

"Prmnpfot  "promptly*',  when  used  in 
connection  with  third  party  payments, 
means  payment  within  120  days  after 
receipt  of  the  claim. 

"Prc^r  claim  "  means  a  claim'  that  if 
filed  timely  and  meets  all  other  daim 
filing  requirements  specified  by  the  plan, 
program,  ot  insurer. 

"Secondary",  when  used  to  \ 

charaderice  Medicare  benefits,  means 
that  those  benefits  are  payable  only  to 
the  extent  diat  payment  has  not  been 
made  and  cannot  reasonably  be 
expected  to  be  made  under  other 
insurance  that  is  primary  to  Medicare. 

"Secondary  payments"  TMoas 
payments  made  for  Medicare  covered 
services  or  portions  of  services  that  are 


not  payable  trnder  other  insurance  that 
is  primary  to  Medicare. 

Third  party  payer"  meuDSBn 
■insurance  policy,  plan;  orprogram  that 
is  primaiy  to  Medidare. 

Third  patty  payment"  vnBAm  payment 
by  a  IJhiid  party  payer  for  services  diat 
are  abd  covered  under  Medicare. 


-fe)  If  HCFA  tidces  action  to  recover 
ccmditional  payments,  the  benefidary 
must  oOopierate  in  the  actton. 

(l^  If  HCFA's  fecovety  action  is 
unsuccessful  because  the  benefidary 
does  not  cooperate.  H(7A  bay  recover 
from  the  benefidary.         | 

94II.XV    neoowy  Of oonanKMHi 


If  a  Medicare  conditional  payment  is 
made,  the  following  rules  sjqriy: 

(a)  The  filing  of  a  Medicdute  daim  by 
or  on  behalf  of  the  benefidary 
constitutes  an  express  authorization  for 
the  third  party  to  release  to  Medicare 
and  information  pertinent  to  the 
Medicare  daim. 

(b)  HCFA  may  initiate  recovery  as 
soon  as  it  learns' diet  payment  has  been 
made  or  could  be  made  under  workers' 
compensatioii,  any  liability  or  no-fauit 
insurance,  or  an  employer  group  health 
plaiL 

(c)  HCFA  may  recover  end  amount 
equal  ot  the  Medicare  payment  ot  the 
amount  payable  by  the  third  party, 
whichever  is  less.  (The  "amount  payable 
by  the  third  party"  does  not  indude  the 
douUed  portion  of  damages  the  third 
party  may  have  paid  under  section 
1862(b)(S)  of  Uie  Act  or  any  otiier 
punitive  damages.) 

(d)  HCFA  may  recover  t}y  direct 
collection  or  by  ofbet  against  any 
monies  HCFA  owes  the  entity 
responsible  for  refunding  die  ^nditional 
payment.  | 

(e)  HCFA  has  a  dired  right  of  action 
to  recover  its  payments  frmn  any 
empk^er.  insurance  carrier,  plan  or 
pro^tuB  responsible  to  pay  primary 
benefits  for  the  services.  In  the<:a8e  of 
employer  group  health  plans,  HCFA  may 
recover  from'dther  the  employer  or  the 
employer's  insurance  carrier. 

(f)  HCFAmay  recover  without  regard 
to  any  claims  fUing  requirements 
iinposed  by  die  insurance  pregtam  or 
plan,  and  appUcable  to  the  beneficiary, 
such  as  a  time  fimit  for  filing  ^daim  or 
a  time  limit  for  notifying  the  plan  or 
program  about  the  heed  for,  or  receipt 
of,  services. 

(g)  H(7A  has  a  ri^t  of  action  to 
recovser  its  payments' from  any  entity, 
induding  a  biuiefldary,  provider, 
supplier,  physidan,  attorney.  State 
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agency  or  private  inaurer  that  has 
received  a  third  party  payment 

(h)  If  the  beneficiary  or  other  party 
receives  a  third  party  payment,  the 
benefidary  or  odter  party  must 
reimburse  Medicare  witUn  30  days. 

(i)  If  the  benefidaty  or  other  party 
that  received  payment  does  not 
reimburse  Medicare,  the  third  party 
payer  must  reimburse  Medicare  even 
thou^  it  has  ahready  retaibnrsed  the 
beneficiary  or  other  party.  (In  situations 
that  involve  procurement  costs,  the  role 
of  9  411.37(a)(2)  applies.) 

())  If  a  third  party  payment  is  made  to 
a  State  Medicaid  agency  and  that 
.  agency  does  not  reimburse  Medicare, 
HCFA  may  reduce  any  Federal  funds 
due  the  Medicaid  agency  (under  title 
XIX  of  the  Act)  by  an  amount  equal  to 
the  Medicare  payment  or  the  third  party 
payment,  whichever  is  less. 

(k)  If  a  Medicare  intennediary  or 
carritf  also  administers  a  program  or 
plan  that  is  primary  to  Medicare,  and 
does  not  reimburse  Medicare.  HCFA 
may  offset  the  amount  owed  against  any 
funds  due  the  intermediaiy  or  carrier 
under  title  XVm  of  the  Act. 

(1)  If  Medicare  makes  a  conc^tional 
payment  with  respect  to  services  for 
which  the  benefidary  or  provider  or 
supplier  has  not  filed  a  proper  claim, 
and  Medicare  is  unable  to  recover  from 
the  third  party  payer.  Medicue  may 
recover  from  the  beneficiary  or  provide 
or  supplier  diat  was  re^Nmsible  for 
filing  a  pnifv  daim.  (This  nde  does  not 
apply  in  the  case  of  liability  insurance 
nor  when  failure  to  file  a  profieE  daim  is 
due  to  mental  or  physical  incapacity  of 
the  beneficiary.) 

9411-26   Subrogation  and  ngM  to 


(a)  Sabrogation.  With  respect  to 
services  for  which  Medicare  paid.  HCFA 
is  subrogated  to  any  individual, 
provider,  supplier,  physician,  private 
insurer.  State  agency,  attorney,  or  any 
other  entity  entitled  to  paymeot  by  a 
third  party  payer. 

(b)  Ri^t  to  intervene.  HCFA  may  {ohi 
or  intervene  in  any  action  related  to  the 
events  that  gave  rise  to  the  need  for 
services  for  which  Medicare  paid. 

94ii.2t   WaNw^ofraconryMd 


(a)  HCFA  may  waive  recovery,  in 
whole  or  in  part,  if  the  probabi^  of 
recovery,  or  the  amount  involved,  does 
not  warrant  pursuit  of  the  daim. 

(b)  General  rales  applicabie  to 
compromise  of  dams  are  eet  forth  in 
Subpart  F  of  Part  401  and  1 405.374  of 
this  chapter. 


(c)  Other  rules  pertinent  to  reoovary 
are  contained  in  Subpart  C  of  Part  406  of 
this  chapter.  i 

9411J0   Effect  of  third  party  peyrnsm  on 


(a)  Benefit  period.  Inpatient  hospital 
or  SNF  care,  regardless  of  whedier  it  is 
paid  for  by  Medicare  or  by  a  tfiird  party . 
payer,  is  considered  bi  determining 
whether  a  new  benefit  period,  as 
described  in  9  409.60  of  this  chapter,  has 
begun. 

(b)  Benefit  utilization.  Inpatient 
hospital  and  SNF  care  that  is  paid  for  by 
a  third  party  payer  is  not  counted 
against  the  number  of  inpatient  care 
days  available  to  the  beneficiary  under 
Medicare  Part  A. 

(c)  DeducUblea.  Expenses  for 
Medicare  covered  services  that  are  paid 
for  by  diird  party  payers  are  credited 
toward  the  Medicare  Part  A  and  Part  B 
deductibles. 


9411,32 


(a)  Basic  rule.  Except  as  provided  in 
paragraph  (b)  of  this  section.  Medicare 
mak«B  seomdary  payments,  within  the 
limits  specified  in  parapaph  (c)  of  this 
section  and  in  1 411.33.  to  supplement 
the  third  party  payment  if  that  payment 
is  less  than  the  charges  for  the  services 
and.  in  the  case  of  services  paid  on 
other  than  a  reasonable  chaise  basis, 
less  than  the  gross  amount  payable  by 
Medicare  under  8  411.33(e). 

(b)  Exception.  Medicare  does  not 
make  a  seflondary  payment  if  the 
provider  or  supplier  is  either  obligated 
to  accept,  or  voluntarily  accepts,  as  full 
payment,  a  third  party  payment  that  is 
less  than  ita  charges. 

(c)  General  limitation:  Failure  ttyfile  a 
proper  claim.  When  a  provider  or 
supplier,  or  a  beneficiary  who  is  not 
physically  or  mentally  incapadtatedi 
receives  a  reduced  third  party  payment 
because  of  failure  to  file  a  prcq>er  claim, 
the  Medicare  secondary  payment  may 
not  exceed  the  amount  that  would  have 
been  payable  under  (  411.33  if  the  third 
party  payer  had  paid  on  the  basis  of  a 
proper  claim. 

9411jn   Amount  of 


(a)  Services  reimbursed  by  Medicare 
on  a  reasonable  charge  basis.  Except  as 
specified  in  paragraph  (c)  of  this  section, 
the  Medicare  secondary  payment  will  be 
the  lowest  of  the  fdlowing: 

(1)  The  actual  chai^ge  by  the  supi^ier 
minus  the  amount  pahi  by  the  third 
party  payer. 

(2)  The  amoort  that  Medicare  would 
pay  tf  the  services  were  not  covered  by 
a  thirdiwrty  payer. 


(3)  The  higher  of  the  Medicare 
reasonable  charge  or  other  amount 
which  would  be  payable  under 
Medicare  (without  regard  to  any 
applicaUe  Medicare  deductible  orco- 
insurance  amounts)  or  the  third  party 
payer's  allowable  diarge  (without 
regard  to  any  deductible  or  co-insurance 
imposed  by  the  policy  or  plan)  minus  the 
amount  actually  paid  by  the  third  party 
payer. 

(b)  Example:  An  individual  received 
treatment  from  a  physidan  for  which 
the  physician  charged  tl75.  The  third 
party  payer  allowed  $150  of  the  charge 
and  paid  80  percent  of  this  amount  or 
$120.  The  Medicare  reasonable  charge 
for  this  treatment  is  $125.  The 
individual's  Part  B  deductible  bad  been 
met  As  secondary  payer.  Medicare  pays 
the  lowest  of  the  following  amounts: 

(1)  Excess  of  actual  diarge  minus  the 
third  party  payment:  $XfS^tM-$SS. 

(2)  Amount  MedMse  would  pay  tf  die 
services  were  nolxowandby  a  tiyrd 
party  payer  JOx$125s^no. 

(3)  Third  party  payer's  viewable 
charge  without  r^ard  to  ita  oouanrance 
(since  that  amount  is  higlHrliMn  tke 
Medicare  reasonable  chaigs  in  thn 
case]  minus  amount  paid  by  the  third 
party  payer:  $150— 120=$3a 

The  Medicare  payment  is  $30. 

(c)  Exception.  When  an  employer  plan 
is  primary  to  Medicare  forESRD 
b^fidaries,  for  services  paid  on  a 
reasonable  charge  or  monmly  capitation 
rate  basis,  the  Medicare  secondary 
payment  amount  is  the  lowest  ot  the 
following: 

(1)  The  actual  charge  by  the  supplier, 
minus  the  amount  paid  by  the  employer 
plan. 

(2)  The  amount  that  Medicare  would 
pay  if  the  services  were  not  covered  by 
the  employer  plan. 

(3)  The  sum  of  the  amounto  that  would 
have  been  paid  by  Medicare  as  primary 
payer  and  the  employer  plan  as 
secondary  payer,  minus  the  amount 
actually  paid  by  the  employer  plan  as 
primary  payer. 

(d)  Example:  Using  the  amounU 
spcified  in  paragraph  (b)  of  this  section, 
the  Medicare  secondary  payment  for 
services  furnished  to  an  ESRO 
benefidary  is  the  lowest  of  the 
following: 

(1)  Excess  of  actual  charge  over  the 
employer  plan's  payment: 
|175-$120-$56. 

(2)  Anumnt  Medicare  would  pay  if  the 
services  were  not  covered  by  Msployer 
plan:  JOX$125=$10a 

(3)  The  sum  of  the  ameunta  diet  would 
have  been  paid  by  Medioare"  as  primary 
paysr  and  Ifae  employer  plan  as 
secondary  payer  minus  the  amount 
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actesttjr  poW  ^  te  enplograr  plm  •* 
primary  payer  (Aao+75»tl75- 
$120=$S5.  the  Mtdicai*  payment  ii  $55. 


(eJSji- 

other  Amti 
monthly  < 
secondsiyl 
foMowiSK; 

{l)Thet 
Medicare  (i 
without  co| 
Mccncam 
the] 

iiiiiHii  tne  I 
dedoctiUe  i 


'  nmburaetfoa  a  basis 
^OKUgfor 
itation  rote.  The  Mofieare 
:ieAelo«M»l(rfthe 


Ba  amount  payable  by 

I  is.  the  aoKuiat  payable 
^idering  tfie  efSsct  of  the 

r  and  coinsnrance  or 
I  by  the  tfiktf  paity  payei^ 
ibleMedfcaxe 
[  coins  or  ance  amioiihts. 
(2)  Tlte  gr^s  amount  payable  by 
-Mecfican.  tifooB  the  amount  paid  by  &e 
third  party  i^er. 


(3)  The 
amount 
accept  as 
than  the 
payable 

[4]  The 
amount 
accept  as 


ler's  charges  (or  the 
is  ebbcated  to 
ent  in  full,  if  that  is  less 
,   il»Ti^us  the  amount 
le  thinf  party  payer, 
ivider's  chaigas  {or  die 
^vider  is  o^jgated  to 
tinfbBifdtatisIess 
than  the  ch^fqpBs).  minaa  tha  appBcaUe 
Medicare  dsductible  and  coiasuraace 
amounts.    ; : 


(H  fe- 
ll) Ah 
inpatient 
MetBcara 


IHrtaRed 

^l^^ftipatien 
^^^eenmi 


fwnisbed  7^79  of 
care  hi  ifflfto  8 
aiy.  The  provider^ 
icare-eovesed  services 
Tne  nurd  party  payer 

jid  SZ^aeoi  Ke  part  of  the  Metficare 

patient  E^^iita)  deductible  of  $520  bad 
n  met.  I  Jtne  gross  anoiurt  payable  . 
by  Medical  S  in  tfmr  case  {s  SZTHT.  thai 
as  seconds  ryjMyen  Medkaie  pays  the 
lowest  of  tl  1^  foncFwing  amouiitsr 

(1)  The  gi  ase  assounl  payable  by 
Medfeare  s  onus  ue  Medicare  inpatient 
hospital  de  laetiUe:  ^7at-$S20=t 
2.180. 

(ii)  The  g  ■  >S8  amount  payable  by 
Medicare  n  t^ia  dke  third  party 
payment- 1  !|7DO-|Z.360»|340l 

(iii>The  I  itovidei's  (Aaiges  minus  Ae 
third  party  ftaymeirt:  |2J0O-$2;3eo=$ 
440. 

(iv)  The  I  i*o«ider^s  lAarges  siiMB  the 
Medkars  d  #u±blc:$2J0O-|52B=$ 
2ja&  III  iW|  jsi  I 's  secandssy  poyeirt  is 
■bnedpayMBtBMde 
by  the  Ifairdbacty  p^MT  sad  Medicare 
on  behalf  eifte  beaefidafy  is  t2.70a 
The  SUftdMuctible  was  aMisfied  by  Ae 
third  pav^b^BseatSD  ttat  the 
beneficianfbeasred  no  ovt^finckcl 
expense  s> 

(9  A  keeUital  findshad  1  day  of 
inpatient  hiMpHal  case  ^  1«7  to  a 
Medlcaie  bflnefiduy:  Tte  peavidei's 
charges  fanliedlcase-coveiad  services 
totaHed  mk  The  iMrd  party  payer  paid 
$4Sa  No  pc  rit  of  dto  Medkara  inpatient 
hospital  deiiBctible  bad  been  met 


J 


preirtoasiy.  The  third  patty  payment  ts 
credted  toward  that  dedactiUe.  If  ^ 
gross  amount  payaUe  by  MeAcare  in 

this  case  is  $850.  then  as  seooadacy 
payer.  Medicare  pays  the  lowest  of  the  j 
following  amosnts:  ^j 

^  The  gross  anioKnt  payable  by 
Medicare  nifuas  Oie  Medicare 
deductible  |BS0-|520=|33a 

(ii)  Hie  gross  amount  payable  by        ! 
Metncare  minus  me  orird  party 
payment:  |8S9-|4S0«|4OOL 

(fii)  The  provider's  diar^  minus  the 
third  party  payment  |780- $450=1300. 

(iv)  The  prosidBr's  cftai:ges  mines  tte  ; 
Metficarededoctftle:  |7S0- $520=130. , 
Medicare's  seomdary  payment  is  $230 
and  the  combined  payment  msde  by  the 
third  party  pajpA  and  Medicare  on 
behan  of  die  beneficiary  is  9Ma  Hie 
hospital  may  bB!  the  braefidaiy  $70  (the 
$520  deductible  ndnns  the  ffSO  Atrd 
party  payment),  nuali^  discharges 
the  beneficiary's  dethwrtibte  ob^tion. 

[3^  An  ESRD  benefidaiy  received  8 
dialysis  treatmetfs  fat  which  a  fadBty 
chained  $160  pw  treatment  fw  a  total  of 
$1,280.  No  part  of  the  beneficiary's  $75 
Part  B  deductible  had  been  met  The 
third  party  payer  paid  StJJZ%  for 
Medicare-covered  services.  The 
composite  rate^ercfialysis  treatment  at 
this  facility  ia$l3l  or  $Ij048  for  8 
treatments.  Jm  secondlsry  payer. 
Medicare  pays  the  lowest  of  the 
following: 

(i)  The  gross  amouol  payable  by 
Medicare  minus  the  ^ij^cable  Medicare 
deductible  and  coinsurance: 
$1.048-S75-$194.e0=$77a40.  (1*6 
coinsuraoGa  ia  cafeataled  aa  faMows: 
$1,048  coaqtoitta  lato  -«7»  dedadiMe 
=$873X.20=$104jea) 

(ii)  The  90sa  amoanl  payable  by 
Wlethcaie  adBHS  &a  tUfd  party 
payhient:  $1.04ft-4lJ)24=:$24w 

(iii)  The  provider's  charges  miaos  Att 
third  party  paymeal:  Sl.280-$1JBZ4=: 
$256. 

(iv)  Hte  psovideE'a  diatges  miaaa  dw 
Medicare  deductttde: 
$1.280-$7S«$1  J06l  Medicare  pays  $a«. 
The  ben^aiary's  Medicare  dsdacdbte 
and  coinsurance  were  met  by  the  third 
party  paymeat 

(4)  A  hospital  6unished  S  days  of 
inpatient  care  in  1987  to  aMedicare 
beneficiary.  The  joinder's  chaigaa  far 
Me^bcare'covered  scnricss  ware  $4JQ0O 
and  the  pose  ssioaal  paydde  was 
$3,500.  "Hie  provider  agreed  ta  accept 
$3,000  from  the  third  party  as  payment 
in  fbll.  The  ttird  party  payer  paid  $2,900 
due  to  a  deductible  reqweawnt  under 
the  tb&d  pmty  plsoi.  Meificare  considers 
the  amount  the  provider  is  obljgated  to 
accept  as  Mi  payment  ($34NX9  to  be  die 
provider  charges.  The  Me<JKcare 


secondary  payment  is  the  lowest  of  die 
following: 

(>]  The  gross  amount  pejrable  by         . 
Medicare  minus  the  Medicsre  inpatient 
deductible:  $3.500-$52a=$2.98a 

(iO  The  gross  asiouDt  payable  by   ' 
Medicare  aunas  ike  Aitd  party 
paymenfc  $3.50a-$2jB0O=$60O. 

(iii)  The  provider's  charges  minus  the 
third  party  payment: 
$3AIO-$2.S0O=$ia0L 

(iv)  llie  provider's  charges  minus  the 
Medicare  inpatient  de(An:tS>le: 
$3.000-$520=>$248a  The  Medicare 
8ec(HHiafy  payment  is  $lflO  When 
Medicare  is  ihe  secaadsry  payer,  the 
ansfaiDad  payamt  awda  by  thelfaird 
party  pay»  aad  Medfeace  on  behitf  off 
the  bca^daiy  is  tl.80O  Iha  hai^ciary 
has  aa  liability  far  Madicare-aavssed 
services  since  the  third  party  paybeot 
satisfied  the  $520  deductible. 


S411J5   Limitations  on  dmrflas  to  a 


(a)  Definition,  An  used  ia  diia  section. 
"Medicare-covered  services"  aieana 
services  for  which  Medicare  benefits  are 
payable  or  would  be  payable  except  for 
the  Medicare  deductible  and 
coinsurance  provisions  and  the  amounts 
payable  by  the  third  party  pay«. 

(b)  Applicability.  This  section  appBes 
when  a  worker's  compensation  plan,  a 

'  no-fault  insurer  ot^an  employer  group 
,iieaith  plan  is  primary  to  Kfedicare. 

(c)  Basic  rule.  Except  as  provided  in 
parapapb  fd)  ef  this  sectiw^  die 
amaaals  the  provider  or  sappher  may 
C(^ect  or  see^  tooottsd.  Cos  dm 
Meitteare-eovercd  services,  from  the 
ben^cisqr  or  any  entity  odwr  thaa  the 
workers'  eoByenaatiaa  plaa.  the  ao- 
fault  insurer,  or  tha  employer  ^aa  «id 
Medicare,  are  liolited  to  tlw  fbikHmng; 

(1)  The  amount  paid  or  payable  by  the' 
third  party  payer  to  the  bendficiary. 

(2)  Tlie  amount,  if  any.  by  which  the 
applicable  hfedicare  deductible  and 
coinsurance  amounts  exceed  any  third 
party  payment  made  or  due  to  the 
beneficiary  or  to  the  ^ovider  or  supplier 
for  Oie  metocai  services. 

(3)  The  amount  of  any  diaiges  that 
may  be  made  to  a  beneficiary  under 

§  413.%  of  diis  chapter  when  cost  Rmits 
are  ^ipiiad  to  the  services,  or  under 
§  489.32  of  this  chapter  when  the 
services  are  partially  covered,  but  only 
to  the  extent  that  dw  thiid  party  pajwr  is 
not  responsible  for  those  charges. 

(d)  Exception.  The  linatatiaas  of 
paragraph  (c)  of  this  sectiea  doaol 
apply  if  the  services  were  furnished  by  a 
supplier  that  is  nqt  a  participating 
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supplier  and  has  not  accepted 
assignment  for  the  services  or  claimed 
payment  under  §  405.1684  of  this 
chapter. 


§411.37    Amount  of  I 

wtwn  a  ttiM  pwty  paymont  l»  mad*  M  a 

rastilt  of  a  Judgmant  or  aatUamant. 

(a)  Recovery  against  the  party  that 
received  payment. — (1)  General  rale. 
Medicare  reduces  its  recovery  to  take 
account  of  the  cost  of  procuring  tfie 
judgment  or  settlement,  as  provided  in 
this  section,  if — 

(i)  Procurement  costs  are  incurred 
because  the  claim  is  disputed;  and 

(ii)  Those  costs  are  borne  by  the  party 
against  which  HCFA  seeks  to  recover. 

(2)  Special  rule.  If  HCFA  must  file  suit  ' 
because  the  party  that  received  payment 
opposes  HCFA's  recovery,  the  recovery 
amount  is  as  set  forth  in  paragraph  (e)  of 
this  section. 

(b)  Recovery  against  the  third  party 
payer.  If  HCFA  seeks  recovery  from  the 
third  party  payer,  in  accordance  with 

S  4il.24(i).  the  recovery  amount  will  be 
no  greater  than  the  amount  determined 
under  para^ph  (c)  or  (d)  or  (e)  of  this 
section. 

(c)  Medicare  payments  are  less  than 
the  judgment  or  settlement  amount.  If 
Medibafe  payments  are  less  than  the 
judgment  or  settlement  amount,  the 
recovery  is  computed  as  follows: 

(1)  Determine  the  ratio  of  the 
procurement  costs  to  the  total  judgment 
or  settlement  payment 

(2)  Apply  the  ratio  to  the  Medicare 
payment  The  product  is  the  Medicare    ° 
share  of  procurettient  costs.  1 

(3)  Subtract  the  Medicare  share  of 
procurement  Costs  from  the  Medicare 
payments.  The  remainder  is  the  j 
Medicare  recovery  amount. 

(d)  Medicare  payments  equal  or      ^ 
exceed  the  judgment  or  settlement 
amount.  If  Me^care  payments  equal  or 
exceed  the  judgment  or  settlement 
amount  the  recovery  amount  is  the  total 
judgment  or  settlement  payment  minus 
the  total  procurement  costs. 

(e)  HCFA  incurs  procurement  costs 
because  of  opposition  to  its  recovery.  If 
HCFA  must  bring  suit  against  the  party 
that  received  payment  because  that 
party  opposes  HCFA's  recQvery,  the 
recovery  amount  is  the  lower  of  the 
following: 

(1)  Medicare  payment. 

(2)  The  total  judgment  or  settlement 
amount  minus  the  party's  total 
procurement  cost 


Subpart  C— Umitatiorw  on  Medicare 
Payment  for  ServiCM  CoverMf  under 
Worfcora'  Contpensation 

{411^   Ganaral provMons. 

[aJPepniti^.  "Workers" 
compeasaiion  plan  of  the  United  States  " 
includes  the  workers'  compensation' 
plans  of  the  50  States,  the  District  of 
Columbia,  American  Samoa,  Guam, 
Puerto  Rico,  and  the  Virgin  Islands,  as 
well  as  the  systems  provided  under  the 
Federal  Employees'  Compensation  Act 
and  the  Longshoremen's  and  Harbor 
Workers'  Compensation  Act 

[h)  Limitations  on  Medicare  payment. 
(1)  Medicare  does  not  pay  for  any 
services  for  which — 

(i)  Payment  has  been  made,  or  can 
reasonably  be  expected.to  be  made 
promptly  under  a  workers' 
compensation  law  or  plan  of  the  United 
States  or  a  State;  or 

(ii)  Payment  could  be  made  under  the 
Federal  Black  Lung  Program,  but  is 
precluded  solely  because  the  provider  of 
the  services  has  failed  to  secure,  from 
the  Department  of  Labor,  a  provider 
number  to  include  in  the  claim. 

(2)  If  the  payment  for  a  service  may 
not  be  made  under  workers' 
compensation  because  the  service  is 
furnished  by  a  source  not  authorized  to 
provide  that  service  under  the  particular 
workers  compensation  program. 
Medicare  pays  for  the  service  if  it  is  a 
covered  service. 

(3)  Medicare  makes  secondary 
payments  in  accordance  with  S  411.32 
and  411.33. 

9411^   Baneficiary'sr«sponai>ilityw<tli 
raapact  to  worfcara*  oowipansstloo. 

(a)  The  beneficiary  is  responsible  for 
taking  whatever  action  is  necessary  to 
obtain  any  payment  that  can  reasonably 
be  expected  under  workers' 
compensation. . 

(b)  Except  as  specified  in  S  411.45(a), 
Medicare  does  not  pay  untiKUie 
beneficiary  has  exhausted  fit  or  her 
remedies  under  workers'  compensation. 

(c)  Except  as  specified  in  S  411.45(b). 
Medicare  does  not  pay  for  services  that 
would  have  been  covered  under 
workers'  compensation  if  the 
beneficiary  had  filed  a  proper  claim. 

(d)  However,  if  a  claim  is  denied  for 
reasons  other  than  not  being  a  proper 
claim.  Medicare  pays  for  the  services  if 
they  are  covered  under  Medicare. 

94l1i.45   Baals fqrco^dnionalMtdlcara 
paymaot  In  worfcars'  compsui  itlon  cases. 

A  conditional  Medicare  pa3nnent  may 
be  made  under  either  of  the  following 
circumstances: 

(a)  The  beneficiary  has  filed  a  proper 
claim  for  workers'  compensation 


benefits,  but  the  intermediary  or  caririer 
determines  that  the  workers' 
compensation  carrier  will  not  pay 
promptly.  This  includes  cases  in  which  a 
workers'  compensation  carrier  has 
denied  a  claim. 

(b)  The  beneficiary,  because  of    - 
physical  or  mental  incapacity,  failed  to 
file  a  proper  claim. 

$411.46   Lump-siim  paymanta. 

(a)  Lump-sum  commutation  of  future 
benefits.  U  a  lump>-sum  compensation 
award  stipulates  that  the  amount  paid  is 
intended  to  compensate  the  individual 
for  all  future  medical  expenses  required 
because  of  the  work-related  injury  or 
disease,  Medicare  pajments  for  such 
services  are  excluded  imtil  medical 
expenses  related  to  the  injury  or  disease 
equal  the  amount  of  the  lump-sum 
payment 

(b)  Lump-sum  compromise  settlement. 
(1)  A  lump-sum  compromise  settlement 
is  deemed  to  be  a  workers' 
compensation  payment  for  Medicare 
purposes,  even  if  the  settlement 
agreement  stipulates  that  there  is  no 

pliability  under  the  workers' 
compensation  law.or  plan. 

(2)  If  a  settlement  appears  to 
represent  an  attempt  to  shift  to 
Medicare  the  responsibility  for  payment 
of  medical  expenses  for  the  treatment  of 
a  work-related  condition,  the  settlement 
will  not  be  recognized.  For  example,  if 
the  parties  to  a  settlement  attempt  to 
maximize  the  amount  of  disability 
benefits  paid  under  workers' 
compensation  by  releasing  the  workers' 
compensation  carrier  from  liability  for 
medical  expenses  for  a  particular 
condition  even  though  the  facts  show 
that  the  Condition  is  woric-rQlated. 
Medicare  will  not  pay  for  treatment  of 
that  condition. 

(c)  hump-sum  compromise  settlement' 
Effect  on  services  furnished  before  the 
date  of  settlement.  Medicare  pays  for 
medical  expenses  incurred  before  the 
lump-sum  compromise  settlement  only 
to  the  extent  specified  in  i  411.47. 

(d)  Lump-sum  compromise  settlement' 
Effect  on  payment  for  services  furnished 
after  the  date  of  settlement — (1)  Basic 
rule.  Except  as  specified  in  paragraph 
(d)(2)  of  this  section,  if  a  lump-sum 
compromise  settlement  forecloses  the 
possibility  of  future  payment  of  workers' 
compensation  benefits)  medical 
expenses  incurred  after  the  date  of  the 
settlement  are  payable  under  Medicare. 

(2)  Exception.  If  the  settlement 
agreement  allbcates  certain  amounts  for 
specific  future  medical  services, 
.  Medicare  does  not  pay  for  those 
services  until  medical  expenses  related 
to  the  injury  or  disease  equal  the 
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Subpart 

Payment  tar 

UabOtty  or  No-Fault  Inturanoa 


(a)  iiadts  on  appiieobiiity.  The 
provisiona  of  this  flahpart  C  do  aot 
apply  toany 
of  sccidente  that  eccmied  befose 
Decendwff  5.  MUL 


[V^Defimkiom. 

"AutamobUe-wmmn  any  self- 
propelled  land  eaUcle  of  a  type  that 
must  be  Togisteied  and  Kcenaed  in  the 
State  to  adnch  it  is  owned. 

"LiabUity  iimwamce''mem^ 
insurance  findnding  a  aetf-inaared  plan) 
that  provides  payoKnt  based  on  legal 
liability  fior  iiqury  or  iUnesa  or  daaM^e 
to  property.  It  inclydrs.  bat  is  not  banted 
to.  automobile  liability  insurance, 
uninsured  aaotoriat  irunirfln^y. 
underinsured  motorist  insurance, 
homeowners'  liabKty  insurance, 
ma^ractlce  insurance,  product  GabiGty 
insorance.  and  general  casualty 
insorance. 

"Liability  insorance  poyment"  means 
a  payment  by  a  liability  iosaier.  or  an 
out-of-pocket  paysaent.  indudiag  a 
payment  to  cover  a  deductible  required 
by  a  Babifity  insurance  policy,  by  any 
intfividoal  or  other  entity  thai  carries 
Habffity  insurance  or  is  covered  by  a 
self-insured  plan. 

"No-fautt  inaurance"  means  iitsenmce 
that  pays  fer  medical  expenses  fer 
injuries  sostained  on  the  property  or 
premises  of  die  insared,  or  in  the  use. 
occXipency.  or  opentim  of  an 
aatonobile.  ragwdiesa  of  who  may  have 
been  responsible  lor  caoaiBg  tiie 
accidenL  This  inaat  nneo  indndes  but  is 
not  limited  to  automoldle.  boBwowners. 
and  conunercial  plaiw.  It  is  sometimes 
called  "medical,  payments  coverage", 
"persoaat  tajuiy  protection ".  or 
"me<fical  expense  coverage". 

"Self-insured plan  "  means  a  plan 
undervAich  aa  individaal  or  odier 
entity  engaged  in  a  busiasss,  trade,  or 
ptofesdon.  or  a  Federal.  State,  or  local 
'government  agtacy,  carries  ite  o%ni  risk 
instead  of  taking  out  insurance  with  a 
carrier.  This  includes  the  self-iasored 
plan  esteblished  for  the  Federal 
government  under  the  Federal  Tort 
Claims  Act. 

'  "I/aderinnifedsMiarialiBsaraiicc*' 
means  insurance  saidar  whidb  Ike 
policyholder's  level  €i  protectiea^agaiast 
losses  caused  by  another  is  extended  to 
compensate  for  inadequate  coverage  to 
the  other  party's  pc^cy  or  plan. 

"Vniasared  motorist  insurance  " 
means  insorance  under  which  tfie 
policyholder's  rnsnrerwffl  pay  for     - 
damages  caused  by  a  motorist  who  has 
no  automobfle  Sabffity  insoranoe  or  who 
carries  less  nnn  me  amovnt  of 
insurance  required  bjr  law.  or  is 
underinsured. 

fc)  Lintttotion  on  peymeot  for  services 
covered  under  no^fauit  insurance,  p) 
Except  as  provided  imder  f  f  411.52  and 
411.53  widk  reject  to  condHfona] 
payments.  Medicare  does  aot  pay  fer 
Ihe  following: 
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(i)  Services  for  which  payment  has 
been  made  or  can  reasonably  be 
expected  to  be  made  promptly  under 
automobile  nthfault  insurance. 

(ii)  Services  furnished  on  or  after 
[effective  date  of  final  regulations]  for 
which  payment  has  been  made  or  can 
reasonably  be  expected  to  be  made 
promptly  under  any  no-fauft  insurance 
other  than  automobile  no-fault. 

(2)  In  the  case  of  no-fault  insurance, 
the  limitations  apply  even  if  State  taw  or 
the  insurance  policy  or  plan  states  that 
its  beneHts  are  secondary  to  Medicare 
benefits,  or  otherwise  excludes  or  limits 
its  payments  to  an  injured  party  that  is 
also  entitled  to  Medicare  benefits. 

§411^1    Bsmflciary's  rMpensibmy  with 
respsct  to  n<hfauK  InsunHice. 

(a)  The  beneficiary  is  responsible  for 
taking  whatever  action  is  necessary  to 
obtain  any  payment  that  can  reasonably 
be  expected  under  no-fault  insurance. 

(b)  Except  as  specified  in  S  411.53, 
Medicare  does  not  pay  until  the 
beneficiary  has  exhausted  his  or  her 
remedies  under  no-fault  insurance. 

(c)  Except4is  specified  in  $  411.53, 
Medicare  does  not  pay  for  services  that 
would  have  been  covered  by  the  no- 
fault  insurance  if  the  beneficiary  had 
filed  a  proper  claim. 

(d)  However,  if  a  claim  is  denied  for 
reasons  other  than  not  being  a  proper 
claim.  Medicare  pays  for  the  services  if 
they  are  covered  under  Medicare. 

§411^    BMis  for  conditional  Mmflcars 

fMyflMlll  ■•  ■HMHiy  < 


If  HCFA  has  information  that  services 
for  which  Medicare  benefits  have  been 
claimed  are  for  treatment  of  ah  injury  or 
illness  that  was  allegedly  caused  by 
another  party,  a  Conditional  Medicare 
payment  may  be  madev  i 


S  411.53   Basis  for  oondttlonaritadicaa»'i 
psynMfit  In  n&4suit  cssss- 

A  conditional  Medicare  payment  may 
be  made  in  no-fault  cases  under  either  i 
of  the  following  circumstances:  ;    :•'' ''[ 

(a)  The  beneficiary,  or  the  provider  or 
^supplier,  has  filed  a  proper  clainpt  for  no- 
fault  insurance  benefits  hut  the    ...    .-,\ 
intermediary  or  carrier  determines  that 
the  no-fault  insurer  will  not  pay 
promptly  for  any  reason  other  than  the 
dreumstances  described  in 
S  411.50(c)(2).  This  ihctiides  cases  in 
which  the  no^fault  insurance  canier  has 
denied  the  claim. 

(b)  The  beneficiary,  because  of 
physical  or  mental  incapacity,  failed  to>-  .. 
meet  a  claim-filing  requirement         .  I  -  - 
stipulated  in  the  policy. 


§411.54    Umitstion  on  dtarges  wden  ■ 
hsnsflrlary  tin  isc>l»»d  ■  HaiiMlly 
Insurance  payment  or  has  a  ciaim  pawUno 
•oainat  •  Haiililtv  kiaurar 

(a)  Definition.  As  used  in  this  section, 
"Medican-covered  services  "  means 
services  for  which  Medicare  benefits  are 
payable  or  would  be  payable  except  for 
applicable  Medicare  deductible  and 
coinsurance  provisions.  Medicare 
benefits  are  payable  notwithstanding 
potential  bability  insurance  payments, 
but  are  recoverable  in  accordance  with 
i  411.24. 

(b)  Applicability.  This  section  applies 
when  a  beneficiary  has  received  a 
liability  insurance  payment  or  has  a 
claim  pending  against  a  liability  insurer 
for  injuries  or  illness  allegedly  caused 
by  another  party. 

(c)  Basic  rules.  Except  as  provided  in 
paragraph'  (d)  of  this  section,  the 
provider  or  supplier— 

(1)  May  not  bill  the  liability  insurer 
nor  place  a  lien  against  the  beneficiary's 
liability  insurance  settlement; 

(2)  May  bill  Medicare  for  Medicare- 
covered  services:  and 

(3)  May  bill  the  beneficiary  only  for 
applicable  Medicare  deductible  and 
coinsurance  amounts  plus  the  amount  of 
any  charges  that  may  be  made  to  a 
beneficiary  under  $413.35  of  this 
chapter  (when  cost  limits  are  applied  to 
the  services)  or  under  {  489.32  of  this 
chapter  (when  services  are  partially 
covered); 

(d)  Exception,  llie  limitations  of 
paragraph  (c)  of  this  section  do  not 
apply  if  the  services  \?^ere  furnished  by  a 
supplier  that  is  not  a  participating 
supplier  end  has  not  accepted 
assignment  for  the  services  or  has  not 
claimed  payment  for  them  under 

S  405.1684  of  this  chapter. 

Subpart  E— Limitations  on  Payment  for 
Sandcas  Fumiahad  to  End-Staga 
Ranai  Dteaaaa  Danallciartaa  Who  Ara 
Alao  Covarad  Under  an  Employer 
Group  Health  Plan 

§411.80   6cope  and  definitions. 

(a)  Scope.  This  Subpart  E  sets  forth 
the  policies  and  procedures  for  payment 
for  services  furnished  to  beneficiaries 
who  are  entitled  to  Medicare  solely  on 
the  basis'  of  end-stage  renal  disease 
(ESRD)  and  who  are  also  covered  under 
an  employer  group  health  plan. 

(b)  Definitions.  As  used  in  this 
Subparts— 

"Employer"  ms&na,  in  addition  to 
individuals  and  organizations  engaged 
in  a  trade  or  business,  other  entities 
exempt  from  income  tax  such  as 
religious,  charitable,  and  educational 
institutions,  the  governments  of  the 
United  States,  the  individual  States, 


Puerto  Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  the  N(Hlhem  Mariana 
Islands,  and  the  District  of  Columbia, 
and  the  agencies,  instrumentalities,  and 
political  subdivisions  of  these 
governments. 

"Employer  group  health  plan  "  or. 
"employer plan" meaoB  a  group  health 
plan  that — 

(1)  Is  of,  or  contributed  to  by,  an    ' 
employer;  and 

(2)  Provides  medical  care  directly  or 
through  other  methods  such  as 
insurance  or  reimbursement,  to  current 
or  former  emfdoyees,  or  to  current  or 
former  employees  and  their  families. 

It  includes  a  plan  that  is  under  the 
auspices  of  an  employer  who  makes  no 
financial  omtribution,  a  so-called 
"employee-pay-all"  plan. 

"Monthly  capitation  payment"  means 
a  comprehensive  mdnthly  payment  that 
covers  all  physician  services  associated 
with  the  continuing  medical 
management  of  a  mainteniance  dialysis 
patient  who  dialyzes  at  home  or  as  an 
outt^tient  in  an  approved  ESRD  facility. 

§411.62   Medicare  iMneMs  aeoondary  to  \ 
employer  group  IteaMi  plan  lMneflta>  { 

(a)  General  rules.  (1)  Medicare 
benefits  are  secondary  to  benefits 
payable  under  an  employer  plan,  for 
services  furnished  tb-an  ESRD 
beneficiary  during  a  period  of  up  to  12    : 
consecutive  months  as  specified  ia 
paragraphs  (b)  and  (c)  of  this  section. 

(2)  If  Uie  individual  becomes  entiUed 
to  Medicare  after  the  12-monlh  period 
has  begun,  as  set  forth  in  paragraph  (c) 
of  this  section.  Medicare  benefits  ara 
secondary  only  for  that  portion  of  the 
12-month  period  that  begins  with  the 
month  of  entitiement 

(3)  During  the  period  in  which 
Medicare  benefits  are  secondary,  the 
following  rules  apply: 

(i)  Medicare  makes  primary  payments 
only  for  Medicare  covered  services  that 
are — 

(A)  Furnished  to  Medicare 
beneficiaries  who  are  not  eivolled  in  the 
employer  plan; 

(B)  Not  covered  under  the  employer 
plan:  or  ■ 

(C)  Covered'oader-die  emptoyerplan 
but  not  availabffi  to  particular  emoltees 
because  they  have  exhausted  their 
benefits. 

(ii)  Medicare  makes  secondaiy    ' 
payments,  within  the  limits  spedfied  in 
SS  411.32  and  411.33.  to  supplement  the 
amount  paid  by  the  employer  plan  if 
that  plan  pays  only  a  portion  of  the     - 
charge  for  the  services. 

(4)  During  the  period  of  iqrto'tt'  -' 
months,  Medicare  benefits  are  '    - 
secondary  to  employer  plan  benefits 
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even  thoudi  the  employer  policy  or  plan 
states  thaHts  benefits  are  secondary  to 
Medicare's  or  otherwise  excludes  or 
limits  its  piyments  to  Medicare 
beneficiaii^. 

(b)  Beginning  of  12-month  period.  The 
period  of  \^  consecutive  months 
specified  \^  law  begins  with  the  earlier 
of  the  following  months: 

(1)  The  month  in  which  the  individual 
iniitates  a  regular  course  of  renal 
dialysis. 

(2)  In  th^  case  of  an  individual  who 
receives  al  kidney  transplant,  the  first 
month  in  which  the  individual  could 
become  eontletf  to  Medicare  if  he  or  she 
filed  a  timjaly  application,  that  is,  the 
earliest  oflQie  following: 

(i)  The  liionth  in  which  the  transplant 
is  perforroiad. 

(ii)  The  nonth  in  which  the  individual 
is  admitted  to  the  hospital  in 
preparaticii  for,  or  anticipation  of,  a- 
transplant  that  is  performed  within  the 
next  two  I  (lion ths. 

(iii)  The  Second  month  before  the 
month  the!  transplant  is  performed,  if 
performed  fnore  than  2  months  after 
admissionj.  | 

(c)  Beginning  of  period  in  which 
Medicare  ]ik  secondary  payer.  The 
period  in  Which  Medicare  is  secondary 
payer  begins  later  than  the  beginning  of 
the  12-month  period  (and  therefore  lasts 
less  than  12  months)  if  the  bidividual— 

(1)  Is  subject  to  the  3-month  waiting 
period  for  mdividuals  who  initiate  renal 
dialysis  b«t  do  not  begin  training  for 
self-dialysjis  during  the  first  3  months  of 
dialysis:  o^ 

(2)  Files!  the  appUcation  for  Medicare 
entitlement  more  than  12  months  after 
the  month  i^  which  a  12-month  period 
begins.  (Ufiider  the  Act,  an  application 
may  not  b^l  retroactive  for  more  than  12 
months.) 

(d)  Examples.  The  following  examples 
illustrate  how  to  determine,  in  different 
situations,  the  number  of  months  during 
which  Medicare  is  secondary  payer. 

(1)  Indiyfdual  filed  a  timely 
application  and  became  entitled  without 
a  waiting  period.  In  October  1981.  John 
began  a  reigular  course  of  dialysis  and*^ 
filed  an  application  for  Medicare.  In 
Decemberligei,  John  b^an  training  for 
self-dialysis.  Since  lohn  initiated  self- 
dialysis  tndning  during  the  first  3 
months  of  jqialysis.  he  is  exempt  from 
the  waitinbj  period  and  becomes  entided 
as  of  October  1961,  the  first  month  of 
dialysis.  Ihkhis  situation,  the  month  of 
entitlement  coincides  with  the  beginning 
of  the  12-rft0nth  period  and  Medicare  is 
secondare  twyer  during  the  entire 
periods      ] 

(2)  I^di^luaJ  filed  a  timely 
applicptio^tfOnd became  entitled  to 
Medicare  dfter  a  waiting  period,  (i) 


Janice  started  a  regular  course  of  ren^l 
dialysis  in  October  1961  and  filed  an 
application  in  the  same  month.  The  12- 
montfa  period  begins  with  October  19$1. 
but  the  3-month  waiting  period  doesnit 
end  until  E)ecember  1981.  The  month  of 
entitlement  fbr  Janice  is  January  1982. 
Medicare  is  secondaiy  payer  from 
January  through  September  1982.       J 

(ii)  Peter  started  a  regular  course  of 
dialysis  in  January  1982,  and  was      ] 
hospitalized  and  received  a  kidney    \ 
transplant  in  March  1982.  The  12-mon|th 
period  begins  with  January  1982.  The ' 
kidney  transplant  cuts  short  the  dialyjsis 
waiting  period  so  that  Peter  becomes  j 
entitled  in  March  1982.  Medicare  is 
secondary  payer  from  March  through 
December  1982. 

(3)  Individual  did  not  file  a  timely  Q 
application.  In  January  1962,  Katharine 
suffered  kidney  failure  and  received  a 
kidney  transplant  but  did  not  apply  f^r 
Medicare  until  July,  1983.  Since  the    j 
application  is  retroactive  for  only  12  i 
months,  Katherine  becomes  entiUed  to 
Medicare  in  July  1962.  The  12-month  I 
period  begins  in  January  1982,  the  month 
in  which  Katherine  could  have  been 
entitled  if  she  had  filed  a  timely  . 
application.  Medicare  is  secondary 
payer  from  July  through  December  1982. 

(e)  Effect  of  changed  basis  for 
Medicare  entitlement.  If  the  basis  for  an 
individual's  entitlement  to  Medicare 
changes  fivm  ESRO  to  age  65  or 
disability,  the  12-month  period 
terminates  with  the  month  before  the 
month  in  which  the  change  is  effective. 

(f)  Determinations  for  subsequent 
periods  ofESRD  entitlemenL  If  an 
individual  has  more  than  one  period  of 
entitlement  based  sole^  on  ESRD,  a 
period  during  which  Medicare  may  be 
secondary  payer  will  be  determined  for 
each  period  of  entitlement,  in 
accpitlance  with  this  section. 

{411.65 


(a)  General  rule. '  Except  as  specified 
in  paragraph  (b)  of  this  section,  the 
Medicare  intermediary  or  carrier  may 
make  a  ccmditiDnal  payment  if — 

(1)  The  lieBeficiary.  the  provider,  or 
the  supplier  that  has  accepted 
assignment  files  a  proper  claim  under 
the  employer  plan  and  the  plan  denies 
the  claim  in  whole  or  in  part;  or 

(2)  The  l>eneficiary,  because  of 
physical  or  mentel  incapacity,  fails  to 
file  a  proper  claim. 

(b)  Exception.  Medicare  does  nit 
make  conditional  primary  payments 


■  For  lervices  furniBhed  before  lanuary  21. 1988. 
conditional  Medicare  paymenti  were  made  unleM 
HCFA  determined  that  the  employer  plan  would 
pay  the  particular  claim*  ai  promptly  a*  Medicare. 


under  either  of  the  following 
circumstances: 

(1)  The  claim  is  denied  for  one  of  the 
following  reasons: 

(i)  It  is  alleged  that  the  employer  plan 
is  secondary  to  Medicare. 

(ii)  The  employer  plan  limits  its 
payments  when  the  individual  is  entitled 
to  Medicare.  ' 

(iii)  The  beneficiary  fails  to  file  a 
proper  claim  for  any  reason  other  than 
physical  or  mental  incapacity. 

(2)  The  employer  plan  fails  to  furnish 
information  requested  biy  HCFA  and 
necessary  to  determine  whether  the 
employer  plan  is  primacy  to  Medicare. 

Subpart  F— LimitatioiMi  on  PayiiMnt  for 
Sorvicoo  FumMMd  to  &nployod  Aged 
and  Agod  Spouaaa  of  Cmployod 
individuala  Who  Ara  AiM  Covarad 
Undar  an  Emf>loyar  Group  Haaltti  Plan 

{411.70   Ganenl proviatons. 

(a)  Basis  and  scope.  'This  Subpart  F 
implements  section  186^(b)(3)  of  the  Act. 
It  sets  forth  the  Umitations  that  apply  to 
Medicare  payment  for  services 
furnished  to  employed  iged  and  to  aged 
spouses  of  employed  individuals  who 
are  covered  under  an  employer  group 
health  plan  of  an  employer  who  employs 
at  least  20  employees. 

(b)  Applicability.  The  rules  of  this 
subpart  apply  only  to  services  furnished 
after  December  1962. 

(c)  Determination  of  "aged".  (1)  An 
individual  attains  a  particular  age  on  the 
day  preceding  the  anniversary  of  his  or 
her  birth. 

(2)  The  period  during  which  an 
individual  is  considered  to  be  "aged" 
begins  on  the  first  day  of  the  month  in 
which  that  individual  attains  age  65. 

(3)  For  services  furnished  before  May 
1986,  the  period  during  which  an 
individual  is  considered  "aged"  ends  as 
follows: 

(i)  For  services  furnished  before  July 
18, 1984,  it  jends  on  the  last  day  of  the 
month  in  which  the  individual  attains 
age  70. 

(ii)  For  services  furnished  between 
July  18, 1984  and  April  30. 1986,  it  ends 
on  the  last  day  of  the  month  before  the 
month  the  individual  attains  age  70. 

(4)  For  services  furnished  on  or  after 
May  1, 1986,  the  period  has  no  upper  age 
limit. 

(d)  Definitions.  As  used  in  this 
subpart — 

"Employed"  encompasses  not  only 
employees  but  also  self-employed 
persons  such  as  consultants,  owners  of 
businesses,  and  directors  of 
corporaticHls,  and  members  of  the  clergy 
and  religious  orders  who  are  paid  fur 
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their  sendees  by  a  leligiouB  body  or 
other  entity. 

"Employer"  meana.  in  adifition  to 
individual  and  orgcunzations  engaged 
in  a  trade  or  business,  other  entities 
exempt  from  inoMne  tax  audi  as 
religious,  charitable,  and  educational 
institutions,  the  governments  of  the 
United  States,  the  individual  States. 
Puerto  Rico,  the  Viigin  Islands.  Guam. 
American  Samoa,  the  Northern  Mariana 
Islands,  and  the  District  of  Columbia, 
and  the  agencies,  instrumentalities  and 
political  subdivisions  of  these  | 

governments.  ' 

"Employer  group  health  plan"  or 
"employer plan"  means  a  group  health 
plan  that  provides  medical  care,  directly 
or  throu^  other  methods  such  as 
insurance  or  reimbursement,  to  current 
or  former  employees  or  to  employees 
dnd  their  families,  and  meets  one  of  the 
following  conditions: 

(1)  Is  of.  or  contributed  to  l^.  a  single 
employer  of  at  least  20  employees. 

(2)  Is  a  multiemployer  group  health 
plan  that  includes  at  least  one  employer 
of  20  or  more  employees. 

It  includes  a  plan  that  is  under  the 
auspices  of  an  employer  who  makes  no 
financial  contribution,  a  so-called 
"employee-pay-air  plan. 

(e)  Referral  of  cases  to  the  Equal 
Employment  Opportunity  Commission 
(EEOCJ.  HCFA  refers  to  the  EEOC  cases 
of  apparent  noncompliance  with  the  Age 
Discrimination  in  Employment  Act  (29 
U.S.C.  623).  That  Act  requires  employers 
to  provide  the  same  health  benefits 
under  the  same  conditions,  to  aged 
employees  and  their  spouses  as  they 
provide  to  younger  employees  and  their 
spouses. 


§411.72 

employer  (rauphMMi  plan  I 

(a)  Conditions  the  individual  must 
meet  Medicare  Part  A  and  Part  B 
benefits  are  secondary  to  benefits 
payable  by  an  employer  plan  for 
services  furnished  during  any  month  in 
which  die  individual — 

(1)  Is  aged:  | 

(2)  Is  entitled  to  Medicare  Part  A 
benefits  under  S  406.10  of  this  chapter 

(3)  Is  not  entided.  and  could  not  upon 
filing  an  application  become  entitled,  to 
Medicare  on  the  basis  of  end-stage  renal 
disease  as  provided  in  §  406.13  of  this 
chapter;  and 

(4)  Meets  one  of  the  following 
conditions: 

(i)  Is  employed  and  covered  by 
reason  of  that  employment,  imder  an 
employer  plan. 


(ii)  Is  dw  aged  apousc  *  of  an 
empioyad  tadividiiat  iwho   ■ 

4A)  For  sovices  fiwdshad4|e|iM» 
laao^y  tses  was,  lirlkRiiaMiii! 
services  were  buri^^;9§»M  dttough 

January  1. 1965  diro«|^A|Mrfl^  1966 
was,  at  dw  tine  tfae  wetvioM  wete 
funyshad,  any  age  thraalh  i8(^or 

(C)  For  services  ihindslied^rfter  April 
30, 1986  was,  at  the  Itee  die-services 
were  fiindshed,  any 'flge.   ; 

(b)  Refamil  to  ttocept  employer  plan 
coverage.  An  employee  or  spouse  may 
refuse  the  health  plan  offered  by  the 
employer,  if  the  em|rfoyee  at  spouse 
refuses  the  plan — 

(1)  Medicare  is  primary  payer  for  that 
•individual:  and 

(2)  The  plan  may  not  offer  that 
individual  coverage  complementaiy  to 
Medicare. 

(c)  Coverage  of  reemployed  retiree  or 
annuitant  A  reemployed  retiree  or 
annuitant  who  is  covered  by  an 
employer  group  health  plan  is 
considered  covered  "by  reason  of 
employment",  even  if— 

(1]  The  plan  is  the  same  plan  that 
previously  provided  coverage  to  that 
individuid  when  he  was  a  jetiree  or 
annuitant:  or 

(2)  Hie  premiums  for  the  plan  are  paid 
from  a  retirement  pension  or  fund. 

(d)  Secondary  payments.  Medicare 
pays  secondary  benefits,  within  the 
limitations  specified  in  SS  411.32  and 
411,33,  to  supplement  the  jMimaiy 
benefits  paid  ay  the  employer  plan  if 
that  plan  pays  ooly'a  portion  (d  the 
charge  for  Ihe  services. 

(e)  Disabled  a^d  individuals  who  are 
considered  employed.  (1)  For  services 
furnished  on  or  after  November  12. 1985, 
and  before  July  17. 1887.  a  disabled, 
nonworidng  individual  age  65  or  older 
was  caoshtefM  aaqdoyed  tf 'he  or  she — 

(i)  Was  receiving,  from  an  enpldyer, 
difilbditir  payments  that  wen  sotqect  to 
tax  under  die  Fedoal  Insurance 
Contribitteas  Act  (FICA);  and 

(ii)  For  the  month  before  the  month  of 
attainment  of  age  65,  was  net  estiided  to 
disability  benefits  imder  tide  D  of  the 
Act  and  20  CFR  404J15  of  teh  SSA 
regolations. 

(2)  For  services  famished  on  or  after 
July  17, 1987,  an  individual  is  considered 
employed  if  he  or  she  receives,  from  an 
employer,  disability  benefits  iJtat  are 
subiect  io  tax  onder  FiCA.'even  if  he  or 
she  was  entided  to  Social  Security 


disabdity  benefits  befare  attaining  age 
66. 


S  411.75 


..(a) Genera/ iuJis-liibdicare  makes    . 
primary  payaients  ooly  fat  Medicare 
coveied  sendees  tket  aie— 

(1)  Furnished  to  easpl(^ed  individuals 
or  spouses  who  are  not  enrolled  in  the 
employer  plan: 

(2)  Not  covered  for  any  of  the 
employed  iodividuals  or  spouses  who 
are  enroHed  in  diat  plan;  or 

(3)  Covered  undCT  die  plan  but  not 
available  to  particular  enqiloyed 
in^viduals  or  spouses  because  they 
have  exhausted  dieir  benefits. 

tb)  Conditional  primary  payments: 
Basic  rule.  Except  as  provided  in 
paragraph  (c)  of  this  section,  Medicare 
may  make  a  conditional  primary 
payment  if — 

(1)  Hie  beneficiary,  the  provider,  or 
the  sunilier  that  has  accepted 
assigiunent  has  filed  a  proper  claim 
under  the  mployer  plain  and  the  plan 
has  denied  the  claim  in  whole  or  in  part; 
or 

(2)  The  beneficiary,  because  of 

.  phyncal  or  moital  incapacity,  failed  to 
file  proper  daim. 

-(c)  Ckmditional  primary  payments: 
Exceptioiu.  Medicare  does  not  make 
conditional  primary  payments  under 
either  of  die  foUowing  cireui^stances: 

(1)  The  daim  is  denied  for  one  of  the 
following  reasons: 

(i)  It  is  alleged  that  the  employer  plan 
is  secondary  to  Medicare. 

(fi)  The  pl«i  Uinits  its  payments  when 
the  individual  is  entided  to  Medicare. 

(iii)  The  services  are  covered  by  die 
employer  plan  for  younger  emplc^ees 
and  spouses  but  not  Cor  employees  and 
spouses  age  65  or  over. 

(iv)  FaUure  to  file  a  proper  claim  if 
that  failure  is  for  any  reason  other  than 
physical  or  mental  incapacity  of  the 
beneficiary. 

(2)  The  employer  plan  fails  to  furnish 
information  requested  by  HCFA  and 
necessary  to  determine  whether  the 
employer  plan  is  primary  to  Medicare. 

Subparts  0-J-(fto«enr«d} 

fluhpart  K   Paymant  for  Certain 
cMMMad  Sanncaa 

S41t2e6   Paymsnttorouatodlaloamand 


'  A  spowfraay  iMcatltM  t6  Medicare  Part  A 
banefiu  an  the  faaait  of  Ihe  ampioyad  taidividaara 
eamingi  laoord  or  llie  apoaae's  own  aaniing* 
recotd. 


{m)CimdHion»  for  payment 
Notwithstanding  die  wcdusions  set  forth 
in  9  411.15  (g)  and  (k).  Medicare  pays  for 
"custodial  care"  and  "services  not 
reasonable  and  necessary"  if  the 
following  conditions  are  met 
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(1)  ThA  kervices  were  funiished  by  a 
provider  or  by  a  practitioner  or  supplier 
that  had  accepted  assignment  of 
benefits  fer  those  services. « 

(2)  Neiltoer  the  beneficiary  nor  the 
provider,  practitioner,  or  supplier  knew, 
or  could  reasonably  have  been  expected 
to  know.  <hat  the  services  were 
excluded  from  coverage  under  S  411.15 
(g)or(k)I 

(b)  Time  limits  on  payment — (1) 
Basic  rulA  Except  as  provided  in 
paragrapn  (b)(2)  of  thto  section,  payment 
may  not  be  made  for  impatient  hospital 
care,  poatliospital  SNF  care,  or  home 
health  services  furnished  after  the 
earlier  of  the  following: 

(i)  The  day  on  which  the  beneficiary 
has  been  determined,  under  1 411.204,  to 
have  knowledge,  actual  or  imputed,  ^at 
the  services  v^ere  excluded  from 
coverage  |)y  reason  of  %  411.15(g)  or 
§  411.15(kJ. 

(ii)  Th^  day  on  which  the  provider  has 
been  determined,  under  S  411.206.  to 
have  kn<j^ledge.  actual  or  imputed,  that 
the  servi(:es  are  excluded  from  coverage 
by  reason  of  §  411.15(g)  or  9  411.15(k). 
(2)  ExOi^tion.  Payment  may  be  made 
furnished  during  the  first 
e  limit  established  in 
{b)(l)  of  this  section,  if  the 
intermediary  determines  that 
mal  period  of  one  day  is 
for  planning  post-discharge 
PRO  or  the  intermediary 
that  yet  another  day  is 
necessaiSil  for  planning  post-discharge 
care,  payitaent  may  be  made  for  services 
fumishe<^  during  the  second  day  after 
the  limit  lastablished  in  paragraph  (b)(1) 
of  this  s4(j 


forservii 
day  aftei 
paragraj 
PRO  or 
die  addi 
necei 
care,  if 
deti 


ion. 


4ii.<ini    iniiMnnnicnion  Of  Denencnry. 

(a)  CoMitions  for  indemnification.  If 
Medicare  (payment  is  precluded  because 
the  conditions  of  9  411.200(a)(2)  are  not 
met.  Meqlcare  indemnifies  the 
benefid^iy  (and  recoxers  from  the 
provider^  practitioner,  or  suppUer).  if  the 
following  conditions  are  met: 

(1)  Tbf  beneficiary  paid  Uie  provider, 
practitioner,  ot  supplier  some  or  all  of 
the  chaiMs  for  the  excluded  services. 

(2)  Thi  beneficiaiy  did  not  know  and 
could  noinasonably  have  been 
expected  ^o  know  thiat  the  SMvices  were 
not  covef0d. 

(3)  Th*  provider,  practitioner,  or 
supplier  ^new.  or  could  reasfMiably  have 
been  expfcted  to  know  that  the  services 
were  not  Covered. 

(4)  th^  jbenefidary  files  a  proper 
request  tar  indemnification  before  the 
end  of  tne  sixth  mondi  fiher  whichever 
of  the  follbwiiw  is  lata: 

(i)  The  (nonth  is  whidi  the  beneficiary 
paid  the  provider,  jnactitioner.  or 
siqi^ier. 


(ii)  The  month  is  which  the 
intermediary  or  carrier  notified  the 
beneficiary  (or  someone  on  his  or  her 
behalf)  that  the  beneficiary  would  not 
be  liable  for  the  services. 

For  good  cause  shown  by  the 
beneficiary,  the  6-month  period  may  be 
extended. 

(b)  Amount  of  indemnification.  The 
amount  of  indemnification  is  the  amount 
the  beneficiary  paid  the  provider, 
practitioner,  or  supplier,  less  any 
deductible  and  co-insurance  amounts 
that  would  have  been  applied  if  the 
services  had  been  covered. 

(c)  Effect  of  indemnification.  The 
amount  of  indemnification  is  considered 
an  overpaymmt  to  the  provider, 
practitioner,  or  supplier,  and  as  such  is 
recoverable  under  this  part  or  in 
accordance  with  other  applicable 
provisions  of  law. 

{411.204   Cillefle  for  tfelennMno  that  a 


§411.206   CiHerfa  tor  datennlnInQ  Hiat  a 
provMor,  pracUoner,  or  suppHer  knew  that 


oraanot 

(a)  Basib  ntle.  A  beneficiary  who 
receives  services  that  constitute 
custodial  care  under  9  411.1S(g)  or  that 
are  not  reasonable  and  necessary  under 
9  411.15(k).  is  considered  to  have  known 
that  the  services  were  hot  covered  if  the 
criteria  ot  paragr^hs  (b)  and  (c)  of  this 
section  are  met 

(b)  Written  notice.  Written  notice  has 
been  given  to  the  beneficiary,  or  to 
someone  acting  on  his  or  her  behalf,  that 
the  services  were  not  covered  because 
they  did  not  meet  Medicare  coverage 
guidelines.  A  notice  concerning  similar 
or  reasonably  comparable  services 
furnished  on  a  previous  occasion  also 
meets  this  criterion.  For  example, 
program  payment  may  not  be  made  for 

■  die  treatment  of  obesity,  no  matter  what 
form  the  freatment  may  take.  After  the 
beneficiary  who  is  treated  for  obesity 
with  (Uetary  control  is  informed  in 
writing  that  Medicare  will  not  pay  for 
treatment  of  obesity,  he  or  she  wfll  be 
presumed  to  faiow  that  tiiere  will  be  no 
Medicare  payment  for  any  form  of 
subsequent  treatment  of  diis  condition, 
including  use  of  a  eoibbination  of 
exercise,  machine  treatment  diet  and 
medication. 

(c)  Source  of  notice.  The  notice  was 
given  by  one  of  the  following: 

(1)  The  PRO.  intermediary,  or  carrier. 

(2)  The  group  or  committee 
responsible  fw  utilization  review  f9r  the 
provider  that  furnished  the  services. 

(3)  The  provider,  practitioner,  or 
supplier  that  funrished  the  service. 


oraanot 


(a)  Basic  rule.  A  provider, 
practitioner,  or  supplier  that  furnished 
services  which  constitute  custodial  care 
under  9411.15(g)  or  that  are  not 
reasonable  and  necessary  under 

9  411.1S(k)  is  considered  to  have  known 
that  the  services  were  not  covered  if  any 
cme  of  the  conditions  specified  in 
paragraphs  (b)  through  (e)  of  this  section 
is  met 

(b)  Notice  from  the  PRO,  intermediary 
or  carrier.  Tlbe  PRO,  intermediary,  or 
carrier  bad  informed  the  provider, 
practitiono',  or  supplier  that  the  services 
furnished  were  net  covered,  or  that 
similar  or  reasonably  comparable 
services  were  not  covered. 

(c)  Notice  from  the  utilization  review 
committee  or  the  beneficiary's  attending 
phyician.  The  utilization  review  group 
or  committee  for  the  provider  or  the 
beneficiary's  attending  physician  had 
informed  the  provider  that  these 
services  were  not  covered. 

(d)  Notice  from  the  provider, 
practitioner,  or  supplier  to  the 
beneficiary.  Before  the  services  were 
furnished,  the  provider,  practitioner  or 
supplier  informed  the  beneficiary  that — 

(1)  The  services  were  not  covered;  or 

(2)  Hie  beneficiary  no  longer  needed 
covered  services. 

(e)  Knowledge  based  on  experience, 
actual  notice,  or  constructive  notice.  It 
is  clear  that  the  provider,  practitioner,  or 
supplier  could  have  been  expected  to 
have  Imown  that  the  services  were 
excluded  from  coverage  on  the  basis 
of— 

(1)  Its  receipt  of  HCFA  notices, 
including  manual  issuances,  bulletins  or 
other  written  guides  or  directives  from 
intermediaries,  carriers  or  PROs. 
including  notification  of  PRO  screening 
criteria  specific  to  tiie  condition  of  the 
beneficiary  for  whom  the  furnished 
services  .are  at  issue  and  of  medical 
procedures  subject  to  preadmission 
review  by  the  HRO;  or 

(2)  Its  knowledge  of  what  are 
considered  acceptable  standards  of 
practice  by  the  local  medical 
community. 

III.  Part  489  is  amended  as  follows: 

PART  489-PflOVIDER  AGREEMENTS 
UNDER  MEDICARE 

1.  The  authority  citation  continues  to 
read  as  follows: 

Audwrity:  Sees.  1102. 1864, 1868  and  1871 
of  the  Social  Security  Act  (42  U.S.C.  1302, 
laOSx.  1305aa.  139Scc  and  1395hh).  unless 
otherwise  noted.  i 
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2.  Section  488^  is  amended  as  set 
forth  below: 

94M^   [Aimnded] 

a.  The  undesignated  introductoiy 
statement  is  revised  to  read: 

"The  iMovider  agrees  to  the 
following:" 

b.  Periods  are  substituted  far  the 
semicolons  at  the  end  of  paragraphs  (a) 
through  (c)  and  for  the  ":  and"  at  the  end 
of  paragraph  (d). 

c.  New  paragraphs  (f)  through  (i)  are 
added  to  read  a»  follows: 

(f)  To  maintain  a  system  that,  during 
the  admission  process,  identifies  any 
primary  payers  other  than  Medicare,  so 
that  incorrect  billing  and  Medicare 
overpayments  can  be  prevented. 

(g)  To  bill  other  primary  payers  before 
billing  Medicare  except  when  the 
primary  payer  is  a  liability  inswer. 

(h)  If  the  provider  receives  payment 
for  the  same  services  firom  Medicare  aad 
another  payer  that  is  primary  to 
Medicare,  to  reimburse  Medicare  any 
overpaid  amount  within  30  days. 

(i)  If  the  provider  receives,  fnmi  a 
payer  that  is  primary  to  Medicare,  a 
payment  that  is  reduced  because  the 
provider  failed  to  file  a  proper  claim — 

(1)  To  biU  Medicare  for  an  amount  no 
9«ater  than  would  have  been  payable 
as  secondary  payment  if  the  primary 
insurer's  payment  had  been  based  on  a 
proper  claim:  and 

(2]  To  charge  the  beneficiary  no  more 
than  it  would  have  been  entitled  to 
charge  it  if  had  filed  a  proper  claim  and 
received  payment  based  on  such  a 
claim. 

3.  A  new  §  488.34  is  added,  and  the 
table  of  contents  is  amended  to  reflect 
the  addition: 

§4nJ4    MtowaModivgaa: Hospitals 


control  systems  or  cwviofialfatioii  prolects- 

A  hospital  receiving  payftient  for  a 
covered  hospital  stay  under  either  a 
State  reimbursement  control  system 
approved  undo'  1888(c]  of  the  Act  or  a 
demonstration  project  authorized  under 
section  402(a]  of  Pub.  L  90-1248  (42 
U.S.C.  1395b-l)  or  section  222(a)  of  Pub. 
L  92-603  (42  U.S.C  139Sb-l  (note)}  and 
that  would  otherwise  be  subject  to  the 
prospective  payment  system  set  forth  in 
Part  412  of  this  chapter  may  charge  a 
beneficiary  for  noncovered  services  as 
follows: 

(a)  For  the  custodid  care  and 
medically  unnecessary  services 
described  in  §  41242  (c)  of  this  chapter, 
after  the  conditions  of  i  412.42(c)(1) 
through  (c)(4)  are  met:  and 

(b)  For  all  other  services  in 
accordance  with  the  applicable  rules  of 
this  Subpart  C. 


(Catalog  of  Fsderal  Domestic  Aaaistanoe 
Progtaoi  No.  ia.714.  Medical  Assistanns 
Pro^m:  and  No.  13.773,  Medicare— Hospital 
Insurance) 

Dated:  March  14, 1968. 
Willi«nL.Rapar. 

Administrator.  Health  CanFimmcing 
AdminittniOoa. 

Approved:  April  21, 1988. 
OOslLBawaik 
Soentaiy. 

[FR  Doc.  88-13226  PHed  t^^lr-m  8:45  am] 
aiujNQ  eow  ^tn-et-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parte  1. 61 .65.  and  69 
ECC  OoclMt«7-3ia.  fOC  S^-ITZl 

PoNcy  and  Ikilas  Conoaming  Ratas  fair 
Dominant  Carriers 

AOCNdC  Federal  Communications 

Comraissinn. 

ACflOM.  Fktftfaer  notioe  of  proposed 

rulemakiog. 


:  The  Commission  has  issued  a 
specific  pian  for  implementing  a 
proposed  change  in  regalation  of  the 
rates  of  dominant  carriers  which  would 
replace  the  current  rate-of-retom 
regulatory  axNlel  with  one  that  directly 
lii^ts  rates  by  menu  of  price  caps.^The 
plan  applies  to  dominant  carriers  other 
than  CcMnsat  and  Alascom.  Hie 
CommisaioB  rsaffinns  its  tentative 
finding  that  the  price  cap  method  of 
regulation  will  promote  efficiency  and 
innovation  and  benefit  consumers  more 
efiiectively  than  rate  of  return  regulation. 
The  CoBunission  seeks  conmient  on  this 
conclusion,  on  the  details  of  the  plan  it 
proposes  and  on  the  implementation 
issues  which  the  plan  raises. 
DATCS:  Comments  must  be  submitted  on 
or  before  July  28, 1988  and  reply 
contents  oxnx  befoie  August  26, 1988. 
AomEas:  Secretary.  Federal 
Communications  Commission. 
Washingtoa  DC  20554. 
RM  nrniNM  MKHMAtiON  contact: 
Mary  Biowb.  ComoioB  Capier  Bureau. 
(202)  632-6017.  '^  „ 

suppiBMBMrAiiv  HiraaMATiON:  Tlie 
ceUectiao  oi  infonaatioB  requirements 
contained  in  ttiese  proposed  ndes  have 
been  submitted  to  QMB  for  review 
under  section  350401]  of  the  Paperwork 
Reduction  Act  Persons  wishii^  to 
comment  on  this  collection  of 
information  requirement  sboold  direct 
their  coments  to  the  Office  of 
Infsnnatkm  and  Regolatory  Affairs, 
Ofiice  of  Management  and  Budget, 
WashingtOB.  DC  20503,  Attmtion:  Desk 


Officer  lor  Pedend  Conmonications 
CouubIbsioh. 

Nuvniberofcopiet.  in  addition  to  the 
number  of  copies  reqiiifed  fey  47  CFR 
9  1.410,  intaiotod  puties  are  requested 
to  file  an  addltlonri'teH  copies  of  fteir 
pleaitings.  addressed  ^e  the  Rice  C^p 
Task  Force.  Federn  Communications 
ComraissieB.19l9M  Street,  Room  516, 
Washington.  DC  20554. 

Background.  Notice  of  Proposed         ' 
Rulemaking.  In  the  Matter  of  Policy  and 
Rules  Concemiitg  Rates  for  Dominant 
Carriers,  CC  Ded(6t  Na  S7-313. 
Adopted  August'*.  1987.  Iteleased: 
August  21, 1987. 52  FR  33062  (Sept  9. 
19S7).  By  the  CommissioB. 


This  is  a  sununary  of  the 
Commission's  Further  Notice  of 
Proposed  Rulemakiog  m  In  the  Matter 
of  Policy  and  Rules  Concerning  Rates 
for  Dominant  CarrJers,  CC  Docket  No. 
87-313.  FCC  88-172.  Adapted  May  12. 
1968  and  Released  May  23. 198&  By  the 
Commission. 

Hie  fiill  text  of  this  Coauiission 
decision  is  avaUable  for  inspection  and 
copying  duriag  normal  business  hours  in 
the  FCC  Docketo  Branch  (Room  230). 
1919  M  Straet  NW..  Washingtoa.  DC 
Hie  complete  text  oi  this  decision  may 
also  be  purchased  from  die 
CommissioB's  copy  contractor, 
International  Traoscriptioo  Swvioe, 
(202)  857-3a8a  2100  M  Street  Suite  14a 
Wartdngton.  DC  20037. 

I.InCenetvl 

'  t 
1.  The  price  cap  proposal  we  adopt  for 
regulating  dominaRt  carriers    iS' 
designed  to  repUcats  better  than 
tmiitioBal  rate-of-ietuiB  segalation  the 
Incentiyes  to  efficiency  that  diaracterize 
a  competitive  maikeL  The  essential 
premise  underlyiBg  the  proposal  is  that 
by  limitmg  the  sate*  oarriers  may 
charge,  rather  than  their  rates  of  return, 
price  caps  will  drive  carriers  to  avoid 
uonecesoaiy  costs,  invest  in  efficiency 
enbandag  technology,  and  em|rfoy 
innovative  service  approaches  in  order 
to  earn  4ie  greatest  l^wls  «f  return 
widifai  the  appUcaUe  rate  limitations.  At 
the  same  time,  the  plan  guarantees  that 
ratepayers  obtaiB  dieir  e^are  of 
expected  predaeHvity  gains  first  wftti 
caiiiersfotaiiyng  any  additi<Mial  profits 


'  Tha  prapoMd  price  cap  plan  wouldlw 
appHcitbiB  to  AfliaricaB^IVnefiMiOB  and  TBtegrapn 
OaapHV  (ATftll  aad  *a  laoal  aiiAaati  eanian 
(LECs).  We  tentativair  oaMtade  diat  extendio|  the 
ptiea  cap  plan  to  Conaai  ar  to  AlaacoB  ia  not 
warranlad  at  this  Omit.  V,  liowa««r,  ATST  electa 
price  capa.  6ie  ptas'waaM  apply  to  Alaecom  to  the 
extent  that  Alaicom  concurred  in  ATSTtuiib. 


I- 
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they  m«y  feiic  rate.  Thai,  the  plan 
promiflet  tha^  both  raleiiayert  aod 
carrien  will  <>^  better  off  (hui  under 
traditional  rrbilntinn  In  aniving  at  oor 
proposal  «walave  considered 
altematiwe  ffmlalory  appsoacfaes 
adopted  by  after  joiisdk^ioas.  in 
particwlar.  inj^nat  Britain  and  the  Slate 
ofNewYorlq 

2.  During  a^  initial  period  of  four 
years,  the  pribn  csp  plan  will  operate  in 
concert  with  fpslinB  regulation  and  will 
be  available  on  an  alectiva  basis  to 
AT&T  and  to  iny  LECs  not  electi^  to 
participate  in  f  ither  Uie  oonunon  Itee  or 
trafHc  sensitim  pools  adminiBtaed  by 
the  National  Ebcd^ange  Carrier 
Association  (NBCA).  At  the  end  of  the 
third  year,  wS  Iwill  oondact  a 
compiehensi|^  perfixmance  review  of 
the  plants  opfiaition.  In  view  dT  our  long- 
standing poDw  of  structuring  regulation 
to  hannonize  1  rifh  develcqting  or  existing 
competition,  w  e.seek  oomeni  on  our 
tentative  decii  ion  to  rely  on  competitive 
distinctions  batween  the  interstate 
interexchangejand  interstate  access 
markets  as  a  rfieans  of  (fflferentiating 
price  cap  fmnementation'for  ATftT  and 
the  LECs,  and  ^i  whether  such 
cdmpetitive  dinierences  merit  providing 
ATftT  with  grater  flexibUity. 

3.  Because  of  die  importance  we 
attach  to  safeguarding  the  jnti^ty  of 
JTirisdictianallallocations,  we  seek 
comment  on  ^  what  if  any,  unique  effect 
price  caps  mi  y  have  on  this  process, 
and  what  if  q«y.  specffic  changes  in 
exisUng  monitbriag  procedures  nri^t  be 
require  to  0^^  such  an  effect 

//.  Legal  Aut^rity 

4.  We  reil^te  our  initial  tentative 
conchision  IhM  we  are  not  legaHy 
requirMl  to«0»tinoe  rateK)f-i«tttm 
regulation  of  jlonrinant  caniers. 
Furttiermore,  jaw  tentative^  oondode 
that  the  Communications  Act  and 
relevant  judidtal  precedent  «apower 
this  CoounisdMm  toadtfaeas  the 
demonstrated  linutationa  ol  ratoof- 
retura  regidal^n  with  the  Modest  bat 

that  we  propose  bi 


important 
this  Further 
5.  Rather 
regulatory  mi 


in  insisting  on  a  single 
,  bod  for  determining 
whether  rate^  iuc  just  and  reaaoiuble. 
courts  evalHa|(fe  whether  the  end  resahs 
of  partidar  rMuiatoiy.scheaiea  produce 
rates  that  fsllFiiriain  a  "aooe  of 
redsonaUenej*'' boanded  at  the  one  end 
by  inveator  idtiBrest  in  maintainiiv 
financial  intaaity  and  access  to  C8|iital 
markets,  and  w  Hie  other  and  of  tfia 
consBBser  ia4fast  fai  being  dinged  non- 
exploMative  ri«es.*  The  substai^e 


'AHwyCnrt, 

168, 


.WTJ-n^iXLOi. 


Miper  a  £^  r.  HERC  StO  P^ 
lSS7)f«ilMa^ 


mandate  under  which  we  operate 
requires  oi4y  that  we  sdect  a 
reasonable  ratemaking  approach  that  is 
capable  of  driving  rates  into  the  zone  of 
reasonableness,  or  of  detecting  and 
correcting  for  the  failure  of  auiket 
forces  to  do  sa?  We  tentatively 
condude  that  our  price  cap  proposal, 
and  the  manner,  detailed  below,  in 
whidi  it  takes  account  of  carrin-  costs 
and  profits,  satisfies  the  Act's 
substantive  requiraaent  of  pnjMmng  just 
and  reasonable  ratea. 

e.  Moreover,  our  proposals  represent 
to  a  laige  extent  simp^  the  conridned^^ 
exercise  of  our  dlscretioiiaiy  power 
rsgarding  suspenrion  of  tariffs  under 
section  204  of  die  Act  47  U.S.C  204.  and 
of  our  authority  to  modify  tariff  filiiig 
procedures  under  section  203  of  the 
statute.  47  U.S.C  203.  Our  price  cap  plan 
establishes  a  "no-suspension  zone"  for 
tariffs  that  propose  rate  level  changes 
falling  within  appttcabte  cap  and  band 
limits,  and  subjects  su(±  tariffs  to 
streamlined  filing  and  review 
procedures.  Above-cap  or  above-band 
filings,  on  die  other  hand.  wouM 
generally  be  suspended  and.  dierefore. 
subject  to  fidi  tariff  scrodny.  In  diis 
respect  die  {rfan  is  shnilar  to  die  Civil 
Aeronautics  Board  (CAB)  tariff  rules 
diat  were  upheld  in  die  1964  District  (rf 
Cohunbia  Orcuit  decision  in  i4(Aranc«/ 
Micro  Devices.* 

7.  Aldiott^  we  believe  diat  the 
proposed  refonns  will  ensure  just  and 
reasonable  rates  and  advance  fte 
objectives  cK  the  Communications  Act 
more  effisctively  than  rate-of-retum 
regulation,  we  do  not  propose  an 
afinrandve  piesuiptiuu  of  just  and 
reasonable  rates  to  inipiementii^  price 
cap  regulation.  We  tentatively  condude 
that  such  a  ooiffse  could  delay  ' 
implementation  wiAont  any 
coantervailing  benefits.  We  seek 
comment  regarding  why  the  benefits  tA 
price  cap  r^ulation  cannot  be  adiieved 
though^oor  pnqiosed  no-stiqienrion  zone 
policy.' 

in.  Scope  of  Price  Cqp  Regulatioa 

A.  Services*  Covered 

8.  The  proposed  r»ulatory  model  wiU 
regulate  rates,  through  a  syst«n  of 
aggregate  caps  on  siftdfiad  service 
groups  ("baskets")»  and  rate  element- 
spedfic  bands.  It  wil  cap  all  of  ATftTs 
existing  services,  except  the  carrier's 
Tariff  S  ^ledal  Construction  services. 
Tariff  12  services  (including  ^>edal 
Routing  Arrangement  Service,  Defense 


■  AiWM  {Mow  CMit  Ae*. «  fSSC  73«  r Jd 
1488.  liOB  (D.C  Or.),  cert  denM.  4SB  US.  um 
(MS4J. 

*  AdvmcadMhmDeviea*  v.  CAB,  742  V2A  lS2a 
lS31(D£.ar.tSS«|. 


Connnadal  Telecoraraunicadons 
Networi(,  Distal  Tandem  Switched 
Network  and  Arrangements,  and  Virtual 
Telebonununications  Network  Service), 
and  services  subjed  to  separate, 
"below-the-line"  acconntfaig 
requirements  (such  as'Acciuiet  Packet 
Swritddng  and  Skynet  KU).  For 
partidpi^^  LECs.  the  proposal  will  cap 
an  existing  services,  except  the  common 
Hne  element  and  services  contained  in 
spedal  construction  umI  individual  case 
basis  (ICB)  tariffs.  The  excepted  service 
categories  will  remain  subject  to 
conventional  4S<iay  tariff  notice  and 
existing  tariff  review  requirements. 
Revenues  and  costa  aasodated  wiUi 
sudi  services  will  be  segregated  from 
those  of  capped  services  for  carrier 
l>erf(»mance  review  purposes. 

9.  We  tentatively  propose  to  indude 
die  carrier  common  line  (CCL)  element 
in  price  cap  regulation  as  part  of  the 
annual  access  taijff  filing  that  takes 
effect  in  1990:  we  do  not  propose  to 
include  this  rate  element  in  price  cap 
regulation  from  the  outset  because  at 
the  time  price  caps  bagin.  on  April  1, 
1989,  there  wiO  bie  no  tested  depooled 
CCL  rates.  At  the  time  that  common  line 
is  brought  into  the  cap,  we  propose  to 
use  a  total  ccMnmon  liiw  rate  per  minute 
in  the  price  cap  formula  (computed  as  if 
there  w«e  no  end  user  chaiges)  rather 
than  using  the  CCL  charge,  and  to  cap 
the  CCL  charge  at  the  difference 
between  the  oonmon  Hne  charge  per 
minute  and  the  ead  user  diarge  per 
minate  {le.,  total  and  user  revenues 
divided  by  the  same  demand  number 
used  to  compote  oammon  line  revenues 
per  mmute}.  Ahematively.  we  propose 
to  ase  an  index  of  the  price  per  Une. 
rather  than  the  price  per  minute,  as  the 
common  lifie  component  of  the  PCL  We 
also  propose  to  require  diat  CCL  price 
redudians  aasodated  with  demand 
stimuladon  caused  by  exogenous 
revenue  dianges  be  treated  as 
exogenous  We  seek  comment  on 
whether  we  need  to  adjust  the 
producdvity  factor  we  pn^KMe  to  apply 
to  the  LECs  because  of  our  proposed 
exdnsion  of  common  line  firora  April 
1900  dvou^  )uly  19B0  and  on  whether 
we  need  to  adjust  the  productivity  factor 
after  coalmen  line  is  broq^t  toto  price 
ca|}  regulation  at  the  oondusion  of  diat 
poiod. 

10.  Our  pnqxwal  provides  that  new 
services,  which  by  definition  indude 
only  those  services  offering  users  an 
adiUtional  measwe  of  choice,  will 
initially  be  offered  outside  of  the  price 
cap  structure.  Subsequently,  such 
services  wUI  be  bro«^  vmdmt  caps 
based  ypon  the  historical  price  and 
revenue  figures  that  were  established 
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during  the  period  outside  the  cap.  On 
the  other  hand,  restructured  services, 
defined  as  those  involving  the 
modification  of  a  method  of  charging  or 
provisioning  for  an  existing  service,  or 
the  introduction  of  a  new  method  of 
charging  or  provisioning,  will  remain 
subject  to  price  cap  regulation  h-om  the 
outset.  As  is  the  case  under  existing 
procedures,  the  degree  of  rate  structure 
flexibility  accorded  ATAT  and  the  LECs 
under  price  cap  regulation  differs.  The 
LECs  must  maintain  the  rate  structure 
established  in  Part  69  of  this  | 

Commission's  Rules,  or  petition  for  a  ' 
waiver  of  the  prescribed  rate  structure. 

B.  Initiation  of  Price  Cap  Regulation    i 

11.  We  tentatively  conclude  that 
existing  prices  are  the  most  appropriate 
starting  point  for  the  beginning  price  cap 
regulation.  Alternatively,  however,  we 
seek  comment  on  whether  we  should 
capture  consumer  benefits  from  price 
caps  by  means  of  a  higher  short-term 
productivity  factor,  in  lieu  of  our  current 
proposal  to  ensure  benefits  to 
ratepayers  by  including  an  additional 
increment  in  the  productivity  adjustment 
on  an  on-going  basis. 

C.  Baskets  and  Bands  { 

12.  We  tentatively  decide  that  a 
combination  of  "baskets"  (aggregate 
caps)  and  "bands"  (maximum  and      | 
minimum  limits  on  individual  service 
prices)  would  best  satisfy  the  objectives 
which  guide  our  determination  of  what  a 
"price  cap"  is.  The  wei^ted  average  of 
the  prices  of  services  within  a  basket 
must  remain  below  the  Price  Cap  Index 
(PQ).  For  AT&T,  the  proposal 
contemplates  creation  of  two  baskets-r 
one  for  private  line  services,  and  one  for 
services,  such  as  KfTS,  international 
MTS,  and  WATS,  that  use  the  switched 
network.  Similarly,  capped  LEC  services 
will  be  separated  into  a  switched  access 
basket,  and  another  basket  for  all  other 
services,  consisting  primarily  of  special 
access  services,  but  also  including  LEC 
interexchange  services. 

13.  We  also  propose  to  add  individtial 
rate  element  bands  as  additional 
protections  for  consumers.  By  band  we 
refer  to  the  range  within  which  a  carrier 
may  raise  or  lower  any  individual  rate 
element  in  any  year  and  still  be  entitled 
to  streamlined  review.  All  rate  changes 
within  or  above  a  band  are  "credited"  or 
counted  in  the  Actual  Price  Index  (API) 
for  purposes  of  measuring  compliance 
with  the  PCL  Rate  reductions  l^low  the 
band,  however,  would  not  be  credited. 
The  bands,  after  applying  the  PCI, 
would  permit  a  5  percent  fluctuation 
above  and  below  existing  rates.  We  also 
solicit  comment  on  an  alternative 
proposal  to  apply  more  focused  pricing 


rules  to  MTS  services  used  by 
residential  and  small  business 
customers. 

IV.  tariff  Filing  Procedures 

A.  In  General 

14.  The  plan  established  new  tariff 
filing  and  review  procedures  for 

'  participating  carriers.  For  each  basket  of 
services,  the  plan  proposes  a  ceiling  on 
the  aggregate  revenue-weighted  rates 
that  may  be  charged  if  a  carrier  is  to 
receive  streamlined  filing  and  review 
treatment  for  its  tariff.  Under  this 
approach,  carriers  are  given  flexibility  in 
setting  rate  levels  for  individual  services 
within  the  baskets,  although,  through 
rate  element-specific  bands,  we  propose 
to  restrain  the  maximum  annual  change 
in  the  rates  for  each  service  to  protect 
ratepayers  and  to  discourage  potentially 
anticompetitive  practices.  As  described 
below,  the  applicable  cap  for  each 
basket  of  services  will  be  expressed 
through  the  mechanisms  of  a  price  cap 
index  (PCI),  which  measures  changes  in 
inflation,  productivity,  and  certain 
specific  costs  beyond  a  carrier's  control. 
Compliance  with  the  cap  will  be 
measured  through  the  mechanism  of  an 
actual  price  index  (API),  an  index  or 
aggregate  revenue-weighted  propgsed 
rates  within  a  basket,  and  a  base  price 
index  (BPI),  and  index  of  that  basket's 
aggregate  revenue-weighted  average 
rates  during  the  "base  year" — the  12- 
month  period  ending  six  months  prior  to 
the  effective  date  of  each  annual  price 
cap  tariff.' 

15.  Within  the  aggregate  ceilings 
established  for  each  basket  of  services. 
the  plan  provides  for  bands  (described 
in  more  detaU  in  Section  V.B.  infra)  that 
limit  the  degree  tg  which  individual  rate 
element  prices  may  fluctuate  during  any 
given  year  while  retaining  streamlined 
tariff  filing  and  review  treatment.  Rate 
decreases  below  a  band's  lower 
boundary  may  be  permitted  upon  a 
demonstration  that  the  proposed  rate 
covers  the  cost  of  providing  the  service. 
However,  as  explained  below,  the 
carrier  receives  no  credit  for  the  below- 
band  rates  in  calculating  compliance 
with  the  basket's  aggregate  rate  ceiling. 

B.  Annual  Filings    * 

16.  The  proposal  provides  that  initial 
price  cap  tariffs  must  be  filed  by  the 
LECs  on  December  30, 1988,  with  an 
effective  date  of  April  1, 1989.  ATftTs 
initial  price  cap  tariff  must  be  filed  on 
February  16, 1989,  with  an  April  1 
effective  date.  Thereafter,  the-effective 
date  of  annual  price  cap  tariffs  would  be 
July  1,  and  LECs  must  continue  to  file 
annual  price  cap  tariffs  on  90  days' 
notice,  while  ATfrT  would  continue  to 


file  on  45  days'  notice.  Hie  notice  period 
for  AT&T  reflects  the  fact  that  (as  under 
current  practice)  the  AT&T  filing^must 
incorporate  proposed  access  rate 
changes  filed  by  the  LECs.  As  part  of  the 
annual  filing,  carriers  must  demonstrate 
that  they  have  made  appropriate 
adjustments  to  their  PCIs  and  BPIs 
according  to  the  required  procedures.  In 
order  to  receive  streamlined  treatment 
and  to  avoid  likely  tariff  suspension, 
they  must  also  demonstrate  that  their 
APIs  do  not  exceed  applicable  PCIs. 
Carriers  electing  price  cap  regulation  are 
not  otherwise  required  to  comply  with 
traditional  cost  support  filing 
requirements. 

C.  Streamlined  Review 

17.  The  plan  provides  that  once  the 
annual  PCI  adjustments  have  become 
effective,  rate  level  changes  within 
applicable  cap  and  band  limits  will  be 
subject  to  streamlined  tariff  filing  and 
review  treatment.  Such  tariffs  may  be 
filed  on  14  days'  notice,  shall  he  prima 
facie  lawful,  and  need  be  accompanied 
only  by  a  showing  that  the  proposed 
prices  are  at  or  below  the  PCI  ceiling 
and  are  within  the  price  band.  Such 
rates  normally  will  not  be  subject  to 
suspension,  unless  this  Commission 
determines  on  our  own  or  upon 
challenge  by  a  petitioner  (1)  that  there  is 
a  high-probability'that  the  tariff  would 
be  found  unlawful  under  section  201  or 
section  202  of  the  Communications  Act 
(or  under  any  other  provision  of  the  Act 
or  any  other  statutory  or  other  legal 
requirements]  after  investigation:  (2) 
that  suspension  would  not  substantially  . 
harm  other  parties;  (3)  that  irreparable 
injury  would  be  suffered  if  suspension 
does  not  issue:  and  (4)  that  the 
suspension  would  not  otherwise  harm 
the  public  interest  Current  complaint 
procedures  under  section  208  of  the 
Communications  Act  would  not  be 
altered  by  the  price  cap  plan.  And.  upon 
suspension  or  investigation  of  a  tariff, 
current  procedures  under  section  204  of 
the  Act  would  remain  unchanged. 

D.  Above-Cap  or  Out-of-Band  Rate 
Filings 

18.  Tariffs  containing  above-cap  or 
above-band  rates  must  be  filed  on  90 
days'  notice  and  will  be  subject  to  full 
regulatory  scrutiny  under  the  pric6  cap 
proposal.  Tariffs  proposing  above-cap 
rates  must  be  accompanied  by  cost 
support  data  covering  each  rate  in  the 
basket  for  the  entire  period  under  price 
caps,  and  a  detailed  explanation  of  the 
carrier's  cost  allocation  methodology. 
The  carrier  must  demonstrate  that  the 
proposed  above-cap  rates  are  just  and 
reasonable  by  showing,  for  example, 
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must  be  acc^panied  by  a  showfaig  that 

the  rates  are  ^afBcient  to  cover  die  cost 

of  providing  ibe  service.  , 

.  ■  *  ■ 

E.  Review  offiew  and  Restractured 
Services 

19.  New  s^tvice  offerings  outside  die 
cap  must  belled  on  45  days'  notice  and 
must  be  acra^fnpwnied  by  a  ^ 
demonstrati^ji  diet  they  meet  die  "uet 
revenue"  tesjt^  Tfans,  dw  carrier  must 
establish  Uiafthe  awice.  and  each 
unbundled  ekment  thereoft  will 
generate  a  n^  revenae  increase — 
measwed  a||ainst  revenues  generated 
from  aerviceSiiB  die  same  bsoket.  aod 
calculated  based  on  pnsent  vahie— 
within  a  24-ii)Mitb  period  after  an 
arauial  prioejeap  tariff  inelading  die  new 
service  take^  leffiect  or  withfai  3^  mondis 
from  the  date-the  new  service  becomes 
effective,  witidiever  ocean  first.  Caiqied 
services  thafj  have  beoi  restructo^ 

^shall  reniaini|nder  price  cap  nagalation. 
'However,  raM  restraetnring  wiH  be 
subject  to  45|  days'  notice  and.  in  order 
to  avoid  hkeH  suspension,  must  be 
accompaniedrby  a  showing  diat  the 
proposed  reatiucturing  will  not  drive  the 
affected  API  above  its  respective  PCI. 
Minor  text  changes  wiO  continue  to  be 
subject  to  exjifting  tariff  review 
procedures. 

F.  Review 

20.  At  the  ( i^id  of  the  third  year  under 
price  cap  reffjlation.  this  ComiiaisdoB 
will  comnierte  a  comprehensive 
examinationlQf  the  price  cap  plan.  Ihis 
review  wiO  diinMder  all  available 
measures  of  ^oket  and  carrier 
perforarancei^ndudiug  the  level  of 
actual  prices^  achieved  rates  of  return, 
quality  of  seffice.  and  tedaoiagical 
progressiven^  While  the  plan 
proposes  ths<t  no  retavactive  payments 
will  be  axadlad  frum  tanlta  for  high 
profit  levels  f^ddmred  ader  price  caps. 
the  review  may  lead  lo  adjastraaite  to 
the  overall  level  of  price  caps  in  fatae 
years,  if  sud^  changes  are  foand  to  be 
appropriate 


V.  Qaeradoa  of  Price  CepAc^ustmad 
Mechanisms 

21.  As  noted  above,  the  plan 
contemidates  oeatiaa  of  a  price  cap 
index,  a  base  price  index,  and  an  actual 
price  index  for  each  basket  of  ssrvioss. 
The  PCI  is  an  index  of  change  in  die  cost 
of  factors  of  productiaa  (ie..  hifialion), 
carrier  productivity,  and  certain  carrier- 
specific  cost  fscton  that  an  beyond  die 
carrier's  cootroL  Tlie  PCI  is  adjaslsd 
annually'to  aeoonnt  for  cbanqies  In  Its 
component  cost  factors,  aiul  it  acta  as  a 
ceiling  above  which  he  index  vS 
pnqMMed  prices  widiin  the  basket,  die 
API.  cannot  go  widMut  fidi  regulatory 
scrutiny.  Similaily.  die  BPI  is  adjusted 
anrmaUy  to  reflet  the  basM's  agiregate 
revesue-wei^led  average  rates  dwteg 
the  base  year,  and  is  used  as  a 
benchmark  against  which  proposed 
rates  are  measursd  fai  calculating  die 
APL 

A.  Basic  Formulas  and  Calculations 

.  1.  PCI  Adfustments.  ZZ.  ftoadly    - 
speaking,  the  PCI  is  adjusted  according 
to  the  following  formula: 

PMpartloD  chMgB-to  dw  price  cap  index  «  W 
(I-X)/10046T/It-|>A2/R 

wliere  I  K.  tlie  peroentage  dimge  in  tbeCNP- 
Pl» 

X  -  imdadivty  factor  of  XOS. 

w  =  the  AsetiaB  of  base  period  gross   . 
wvMMSs  rqwvsaiHed  by  nsB-access 
cosU  net  ef  AZ  (as  defiasd  below) 
divided  by-base  period  gross  revenues. 

AT  =  Ae  dolhr  magnitude  ^  any  cfaaoge  in 
access  chaiges  for  the  upcoming  tariff 
year,  evaraatea  at  tMse  period  demand, 

AZ  a  the  doU»  Biaffiitwie  of  any  other 
exateBeeeoostr 

R> 


file  productivity  factor  "X"  reflects ' 
the  conclusion  diet  the 
telecommunications  industry's 
productivity  gains  have  in  the  recent 
past  exceededdiose  of  die  economy  as 
a  whole  by  approximately  2.5  percent 
aimually.  In  order  to  share  the  benefits 
of  price  caps  with  ratepayers  and  to 
induce  carriers  to  achieve  greater 
productivity  gates,  die  Further  Notice 
assigns  "X"  a  vdue  of  3  percent. 
Carrier-specific  exogenous  cost  dianges 
which  are  represented  by  the  term  "AZ," 
include  those  caused  by  (1)  changes  in 
tax  laws:  (2)  the  coaqileden  of  the 
amortization  of  depreciation  reserve 
deficiencies  and  iinide  vriring  costs;  (3) 


•  The  GNP4>rio«  Imlex  (GNP-Pq  (■  fixcd-wcisht 
price  indeX'pMMiaoed  by  the  U.&  Departmeal  of 

rM—Mi  Mm  iBiiii  arWreaacwftte  Into, 
becaaae  a  «dribile  le«  eoteiiiily  «««r  tSSa.  and  is 
moMteaa^ir  iiaaad  la  heMMinflectaantes' actual 
oott  experience.  Ite  GNP.n  it  piibRehad  In  the 
Swv«r  a/OnrNK  atMfaeei  af  TeMe  7.1 4x1  in  (he 
£co»aiiwc  Alport  (i/rteAi»iUcM<  at  TaUe  B-*. 


changes  in  die  Uniform  System  tif 
Accounts  (USOA);  and  (4)  changes  in 
die  Separations  Manual.* 

23.  The  actual  mechanics  of  adjusting 
t^e  PQ  are  sti^dy  mora  Gonplax  dian 
tjba  formula  descrdied  above.  Hw  faiitial 
beaejrear  pa  for  each  basket  will  be 
issi^ed  a  value  of  100.  However  the 
PCI  must  be  adjusted  at  the  time  of  the 
initial  price  cap  filing,  and  at  every 
fnaual  filing  thereafter,  to  reflect 
(^hanges  in  coats.  Adjustaients  to  die  PCI 
would  be  made  punaant  to  the 
following  {ormala: 

pa  (new)  >  Pt3  (base)  |li)  +  w  (I  •  X)  /  MO 

+  AY/R  +  AZ/R]. 

I  2.APIatHiBPIAd^ustaaeats.2A.UaAet 
the  plan,  the  initial  BPI  for  each  basket 
of  services  is  established  using  the 
revenue-weighted  average  rates  of  die 
basket's  services  in  effect  during  the 
first  base  year  (the  12-iiiQnth  period 

Eg  September  30, 1988).  Like  die 
base  year  PCIs,  die  initial  BPIs 
e  assigned  a  value  of  lOa 
Begiiuung  with  the  initial  price  cap  tariff 
filing,  the  carrier  will  propose  prices  for 
ihe  services  in  each  basket  For  each 
fuch  servioe.  the  ratio  of  its  proposed 
hew  price  to  its  average  price  in  the 
pase  year  is  cskulated.  ilrasr  for  each 
f  ervice,  the  ratio  is  ca)&lated  as  the 
l)roposed  price  for  the  coming  year, 
denoted  as  pZ,  divided  by  its  average 
price  during  the  base  year.  pi.  This  term 
(p2/pl)  will  be  multiplied  by  the 
.  (ioirespondiiig  weight  that  should  be 
attached  to  that  price.  The  sum  of  all 
such  terms  (representing  weights 
multiplied  by  price  ratios)  is  multiplied 
})y  the  BPI  value  to  determine  the  API 

falue.  The  weights  applied  to  the  price 
atios  described  above  are  the  ratios  of 
revenues  generated  by  eech 
corresponding  service  to  total  basket 
revenues  during  the  base  year.  Denoting 
mese  weights  as  "v"  and  the  services  by 
die  index  "i."  die  API  is  derived 
jiccording  to  the  following  formula: 

^  =  BPIl2i1(p2/pl)J 

25.  The  BPIs  are  adjusted  in  each 
annual  price  cap  filing  following  the 
htaugurel  filing  to  reflect  the  change  in 
levenne-wei^ted  average  rates  in  a 
basket  one  base  period  to  the  next  Eadi 
adjustment  is  mai^  pursuant  to  the 
following  formula: 

BPI  »  BPI  (previous  year)  (Zfi  (p2/pl)il 

where 


,     We  leek  adaRMMcl  coMHMat  oa  wnelher 
change*  in  interaetiMMl  aocoanUas  mee  ■koaM  b« 
I  noiuded  at  a  "Y"  factor  onder  the  PQ  adluatOMOt 
I  onsula. 
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BPI  (previous  year)  =  the  BPf  from  the  base 
year  preceding  the  most  recently   .     , 
completed  base  year,  "   I 

p2  =  the  average  price  (revenue  dixidedUy 
quantity)  of  a  ratable  element  during  the 
most  recendy  completed  base  year, 

pi  =  the  average  price  (revenue  divided  by 
quantity)  of  a  ratable  element  during  the 
base  year  preceding  the  most  recently 
completed  base  year. 

v  =  the  ratio  of  revenues  generated  by  a 
ratable  element  during  the  base  year 
preceding  the  most  recently  completed 
base  year  to  the  basket's  total  revenues 
during  that  base  year,  and 

i  =  the  ratable  elements  in  the  basket 

E  Reductions  Below  Price  Floors 

26.  Excepted  from  the  basic  API 
adjustment  formula  described  above  are 
price  reductions  beneath  the  plan's 
lower  band  boundaries.  Rate  bands  for 
a  rate  element  define  a  zone  within  five 
percentage  points  above  or  below  an 
amount  equal  to  the  rate  that  prevailed 
on  the  last  day  of  the  base  year, 
increased  or  decreased  (as  appropriate) 
by  the  percentage  chaoge  in  the  current 
PCI  compared  to  the  previous  PCI.  The 
portion  of  a  proposed  rate  reduction  that 
falls  below  the  band  will  be  disregarded 
for  the  purpose  of  calculating  the  API. 

C  Calculations  for  News  Services 

27.  The  plan  provides  that  new 
services  introduced  during  any  base 
year  are  to  be  lm>ught  into  the  API,  and 
consequenUy  made  subject  to  the 
pricing  limitations  imposed  by  the  PCI 
and  bands,  at  die  first  annual  price  cap 
tariff  filing  following  the  close  of  the 
base  year  in  whidi  the  new  service  was 
introduced.  Since  BH  calculations 
require  a  comparison  of  rates  in  two 
completed  base  years,  new  services 
cannot  be  brought  into  the  BPI 
calculations  until  die  second  annual 
tariff  filing  following  the  close  of  the 
base  year  in  which  they  are  introduced. 

2S.  To  introduce  a  new  service  into 
price  cap  regulation,  the  revenue 
weights  and  average.rates  used  in 
calculating  die  API  must  be  calculated 
wiih  the  new  service  included  in  the 
price  cap  basket  for  the  base  year  that  is 
used  as  a  basis  for  the  upcoming  annual 
filing.  The  percentage  change  betwem 
the  base  year  average  prices  (including 
that  of  the  new  service),  at  these 
revenue  weights,  and  the  proposed 
prices  (including  that  of  the  new 
service),  at  these  same  revenue  weights, 
is  multiplied  by  the  value  of  the  BPI  to 
produce  the  appropriate  API  value.  This 
API  value  will  then  be  compared  to  the 
PCI  for  compliance  with  price  cap 
requirements.  * 


D.  Calculations  for  Restructured 
Services 

29.  The  plan  contemplates  that 
restructured  services  must  remain 
siibject  to  the  cap  and  band  limitations 
applicable  to  the  basket(s)  that 
contained  those  services  |Hior  to 
restructuring.  Hius,  unlike  the 
introduction  of  new  services  (which  are 
brought  into  the  various  index 
calculations  aftec  an  initial  period 
outside  price  caps),  restructuring 
requires  a  simultaneous  recalculation  of 
die  API.  The  plan  provides  that  Uie  API 
should  measure  the  change  that  would 
result  in  the  total  cost  of  purchasing  the 
bimdle  of  services  for  which 
restructuring  is  proposed.  This 
calculation  may  require  use  of  carrier 
data  and  estimation  techniques  to  assign 
customers  of  the  original  service  to 
those  services  (includiiiig  the 
restructured  service)  that  will  remain  or 
become  available  in  the  cap. 

VI.  Effect  on  Current  Commission  Rules 
and  Procedures 

30.  Price  cap  regidation  will  result  in 
litUe  change  to  many  of  this 
Commission's  applicable  current  ndes 
and  policies,  l^iis  Commission's  current 
policy  favoring  geographic  toll  rate 
averaging  will  remain  intact  and  we 
will  retain  the  Interim  Cost  Allocation 
Manual  (ICAM)  unless  AT&T  opts  for 
price  cap  regulation.  If  AT&T  elects 
price  caps,  we  propose  to  require  AT&T 
to  adhere  to  the  cost  allocation 
requirements  we  have  proffered  for  the 
LECs  for  all  of  its  exogenous 
adjustments,  including  access  costs.  The 
plan  does  not  disturb  cunent  quality  of 
service  monitoring  procedures,  including 
requirements  that  AT&T  and  the  Bell 
Operating  Companies  file  semi-annual 
quality  of  service  reports,  and  the 
routine  scrutiny  given  to  all  dominant 
carriers  pursuant  to  the  facilities 
authorization  process  conducted  under 
Section  214  of  the  Communications  Act. 
The  plan  also  preserves  the  Separations 
Manual,  the  l^OA,  and  the  joint  cost 
procedures  codified  in  Part  32  and  Part 
64  of  this  Commission's  Rules.  In 
addition,  price  cap  regulation  leaves 
undisturbed  current  market  rulei 
designed  to  foster  competition  and 
prevent  discrimination.  These  rules 
include  open  entry,  equal  access,  resale 
and  shared  use,  interconnection,  . 
unbundling  of  tariff  services,  non- 
structural safeguards  for  joint  pro^'ision 
of  regulated  and  nonregulated  activities, 
and  the  Open  Network  Architecture  and 
Comparably  Efficient  Interconnection 
protections  against  discrimination.  With 
respect  to  ON  A  and  CEI,  aldiough  we 
are  open  to  the  use  of  pricing  rules  to 


implement  these  policies,  we  believe 
that  concerns  as  to  discriminatory  or 
anticompetitive  pricing  of  Basic  Service 
Elements  will  continue  to  be  addressed 
in  the  tariff  review  process.  We  also 
propose  to  retain  our  existing  section 
206  complaint  procedures.  Our  proposed 
revisions  to  our  Part  2,  Part  61,  Part  65 
and  Part  69  Rules  follow. 

VII.  Ex  Parte  Requirements,  Regulatory 
Flexibility  Act  Initial  Analysis, 
Paperwork  Reduction  Analysi^ 

31.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  See 

i  1.1206  of  the  Commission's  Rules,  47 
CFR  1.1206,  for  rules  governing 
permissible  ex  parte  contacts.  H  is 
certified-diat  the  Regulatory  Flexibility 
Act  of  19B0, 5  U.S.C.  605,  to  die  rule 
changes  we  are  proposing  in  this 
proceeding.  The  proposal  contained 
he?bin  has  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1960 
and  found  to  decrease  the  information 
collection  burden  on  the  public. 

VIH.  Ordering  Clauses 

32.  Accordingly,  IT  IS  ORDERED  diat, 
pursuant  to  sections  4(i),  4(j),  201-205, 
303(r).  and  403  of  the  Communications 
Act  of  1934, 47  U.S.C  154(i),  154(j),  201- 
205. 303(r),  403,  and  section  553  of  Title 
5.  United  States  Code,  notice  is  hereby 
given  of  proposed  amendments  to  Part 
61.  Part  69.  and  §S  1.773. 61.32, 61.33. 
61.38, 61.39, 61.58, 65.1.  KJ200, 65.701, 
65.703,  69.1.  69.3, 69.111, 69.113,  69.205. 
and  60.206  of  this  Commission's  Rules, 
47  CFR  Part  61,  Part  69,  §i  1.773,  61.32. 
61.33, 61.38, 61.39. 61.58, 65.1, 65.20a 
65.701. 65.703.  60.1. 69.3, 68.111. 69.113. 
69.205, 68.206,  in  accordance  with  tHe 
proposals,  discussion,  and  statement  of 
issues  in  diis  Further  Notice  of  Proposed 
Rulemaking,  and  that  comment  is  sou^it 
regarding  such  proposals,  discussion, 
and  statement  of  issues. 

33.  We  hereby  give  notice  that  in 
reaching  our  decisions  in  this  ' 
proceeding  we  will  not  necessarily  be 
limited  to  comments,  reply  comments, 
and  responses  that  may  be  filed,  and  - 
that  we  may  utilize  other  information, 
analyses,  and  reports,  provided  that  in 
each  such  case  a  copy  of  the  material 
relied  upcm  will  be  associated  with  the 
record  in  this  proceeding. 

34.  It  is  further  ordered  that,  in 
accordance  the  provisions  of  i  1.419(b) 
of  this  Commission's  Rules,  47  CFR     ■ 
1.419(b),  an  original  and  five  copies  of 
all  comments,  replies,  pleacyags,  briefs, 
and  the  other  documents  ffled  in  the 
proceeding  shall  be  fiunMied  to  this  . 
Commission.  In  addition.  piirtieS' should 
file  ten  copies  of  any  sudi  pleadings 
with  the  Ihice  Cap  Task  Force,  Common 
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Carrier  Bur^f  u.  Room  518. 1919  M  Street 
NW..  WashU^toa.  DC  Members  of  the 
public  who  jdvish  to  eiqpress  their  views 
by  participa^ng  informally  may  do  so  by 
submitting  <)he  or  more  copies  of  their 
comments  Without  regard  to  fonn  (so 
long  as  the  dbcket  number  is  clearly 
stated  in  the|heading).  Copies  of  all 
filings  will  be  available  for  public 
inspection  4  Ving  regular  business  hours 
in  this  Comnission's  Docket  Reference 
Room  (Room  239)  at  our  headquarters  at 
1919  M  Street  NW..  Washington.  DC. 

35.  It  is  fi^er  ordered  that  the 
motion  to  at±ept  late-filed  comments 
submitted  by  the  Computer  and 
Communications  Industry  Association  is 
granted.     I ' 

38.  It  is  fikher  ordered  that  the 
motion  to  accept  late-filed  comments    ' 
submitted  by  the  Oklahoma  Corporation 
Commission  is  granted. 

37.  It  is  fiiifther  ordered  that  the    - 
motion  to  abpept  late-filed  reply 
comments  siibmitted  by  the  United 
States  Depattment  of  Justice  is  granted. 

38.  It  is  fijilther  ordered  that  the  late- 
filed  pleadihtas  submitted  by  the 
Arkansas  Piinlic  Service  Commission, 
the  Commu^cations  Satellite 
Corporation^  the  Contel  Cmporation.  the 
District  of  C61umbia  Office  of  the 
People's  Counsel,  the  Indiana  Office  of 
Utility  Consamer  Counselor,  the 
Kentudky  P|K>lic  Service  Commission, 
the  Michigao  Public  Service 
Commissiolii  the  New  Hampshire  Public 
Utilities  Commission,  the  G^oe  of 
Tdlecommui^cations.  UK,  Rollins.  Inc. 
and  the  Stajl^  Commissioners  on  the  CC 
Docket  No.  {80-286  Joint  Boaid  are 


accepted 
this  pi 

39.  It  is 
motion  fill 
Telephone 
1988.  to  s< 
February  li 
certain  dral 
January  27. 


I  made  part  of  the  record  in 


er  ordered  that  the 
by  Southwestern  Bell 
mpasiy  on  February  17. 
certain  comments  filed  on 
1988.  with  respect  to 
rule  revisions  filed  on 
1988.  is  dismissed. 

40.  It  is  fiJMher  ordered  that  the 
waiver  of  S|i-49(c]  of  this  Commission's 
Rules.  47  C|^  1.49(c).  requested  by  the 
Ad  Hoc  Te|aoommunicationa.  Users 
Committee  in  connection  with  its  filing 
of  propose^  Mes  on  January  27.  liM8.  is 
.granted.     1 1  .      '      ■■  •■    "' 

41.  It  is  fiuther  ordered  that  comments 
on  this  Further  Notice  of  Proposed 
Rulemaking  shall  be  due  not  later  than 
July  26. 198B,  and  that  reply  comments 
shall  be  due  not  later  than  August  26, 
1988.  Ij 

UstofSubJlicIs 

47CFRPai^J 

Administ^tive  practice  and 
procedure. 


47  cm  Part  61 

Communications  common  carriers, 
Reiwrting  and  recordkeeping 
requirements.  Telephone,  Price  cap  tariff 
filing  and  review  procedures. 

47:CFRPart6S 

Administrative  practice  and 
procedure.  Communications  common 
cariers.  Reporting  and  recordkeeping 
requirements. 

47CFRParte9 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

PiopoMd  Amandaients  to  Code  of 
Fedisfal  Regulations 

For  the  reasons  set  forth  in  the 
preamble.  Title  47.  Chapter  1.  Part  1  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows. 

PART  1— PRACTICE  AND  PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4. 303, 48  Stat.  1066, 1082. 
as  amended  47  U.S.C  154. 303:  Implement,  S    ' 
U.S.C.  552,  unless  otherwise  noted. 

2.  Section  1.773  is  amended  by  adding  i 
paragraph  (a)(lKiv)  as  follows:  j 


S1.77S 

fl|PCQpn  Of  v^tm  IBQn  nni9»> 

(a)*  *  V  l^.v  ■■'•■■ 

(1)  •  *  • 

(iv)  For  the  purposes  of  this  section, 
tariff  filings  made  pursuant  to  S  61.47(b) 
by  dominant  carriers  will  be  considered 
piyna  facie  lawful  and  will  not  be 
suspended  by  the  Commission  unless 
the  petition  riiows  that  the  support 
information  required  in  §  61.47(b]  was 
not  provided.  If  such  a  showing  is  not 
made,  then  the  filing  will  be  considered 
prima  facie  lawful  and  will  not  be  ^ 

suspended  by  the  Commission  unless 
the  petition  requesting  suspension 
shows  each  of  the  following: 

(A)  That  there  is  a  high  i»obability  th^ 
tariff  would  be  found  unlawful  pursuant 
to  section  jZOl  or  sectioa  202  of  the 
Coibmunications  Act  (or  pursuant  to  any 
other  provision  of  the  Communications 
Act  or  any  other  statutory  or  other  legal 
requirement)  after  investigation: 

(B)  That  the  suspension  would  not 
substantially  harm  other  interested 
parties; 

(C)  That  irreparable  injury  will  result . 
if  die  tariff  filing  is  not  suspended;  and 

(D)  That  the  suspension  would  not 
otherwise  be  harmful  to  the  public 
interest 


PART61-[AMENDED] 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  Sec.  4. 48  Stat.  1088,  as 
amended:  47  U.S.C.  154.  Interpret  or  apply 
sec.  203. 48  Stat  1070: 47  U.S.C.<203. 

2.  Section  61.3  is  added  as  follows:  - 

$61.3   PeBnltiona. 

(a)  Act  The  Communications  Act  of 
1934  (48  Stat.  1004;  47  U.S.C.  Chapter  5], 
as  amended. 

(b)  Actual  Price  Index  (API).  A  base 
period-weighted  index  of  the  proposed 
rates  in  a  service  group  offered  by 
carriers  electing  price  cap  regulation. 

(c)  Association,  lliis  term  has  the 
meaning  given  it  in  S  68.2(c). 

(d)  Band.  An  annual  zone  of  flexibility 
for  individual  rate  elements  of  services 
offered  under  price  cap  regulation 
rang^  fitim  5  percent  above  to  5 
percent  below  the  level  that  prevailed 
on  the  last  day  of  the  base  year,  as 
adjusted  by  the  most  recent  percentage 
change  inj^e  Price  Cap  iQdex. 

(e)  Base  Price  Index  (BM).  An  index  of 
the  aggregate  revenue-wei|^ted  average 
rates  in  effect  for  a  service  group  offered 
by  a  carrier  electing  price  cap 
r^ulation. 

(f)  Base  year.  The  12-month  period 
ending  six  months  prior  to  the  effective 
date  of  annual  price  cap  tariffs. 

(g)  Change  in  rate  structure.  A 
restructuring  or  other  alteration  of  the 
rate  components  for  an  existing  service. 

(h)  Charges.  The  price  for  service 
based  on  tariffed  rates. 

(i)  Commercial  contractor.  The 
commercial  firm  to  whom  the 
Commission  annually  awards  a  contract 
to  make  copies  of  Commission  records 
for  sale  to  (tie  public. 

(j)  Commission.  The  Federal 
Communications  Commission. 

(k)  Concurring  carrier.  A  carrier  .  > 
(odier  than  a  connecting  carrier)  subject 
to  the  Act  which  concurs  in  and  assents 
to  schedules  of  rates  and  regulations 
filed  on  its  behalf  by  an  issuing  carrier 
or  carriers. 

(I)  Connecting  carrier.  A  carrier 
engaged  in  Interstate  or  foreign 
communication  solely  through  physical 
connection  with  the  facilities  of  another 
carrier  not  directly  or  indirectly 
controlhng  or  controlled  by,  or  under 
direct  or  indirect  common  control  with, 
such  carrier. 

(m)  Corrections.  The  remedy  of  errors 
in  typing,  spelling,  or  punctuation. 

(n)  Dominant  carrier.  A  carrier  found 
by  the  Commission  to  have  market 
power  (i.e..  power  to  control  prices).     . 

(o)  CNP  Price  Index  (GNP-PI).  The  75- 
day  estimate  of  the  "Fixed- Weighted 


22962 
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Price  Index  for  Gross  Nattooal  Prodoet, 
1982  Weights"  published  by  the  United 
States  DepartmMit  of  OMnmerGe. 

(p)  Issuing  carrier.  A  oairier  subject  to 
the  Act  that  publishes  and  files  a  tariff 
or  tariffs  with  the  Coaunission.  \ 

(q)  Local  Exchange  Carrier.  A 
telephone  company  that  provides 
telephone  exchange  service  as  defined 
in  section  3(r)  of  the  Act 

(r)  New  service  offering.  A  tariff  filing 
that  provides  for  a  class  or  sub^dass  of 
service  not  previously  offered  by  the 
carrier  involved  and  that  enlarges  the 
range  of  service  options  available  to 
ratepayers. 

(s)  Non-dominant  earner.  A  carrier 
not  found  to  be  dominant 

(t)  Other  participating  carrier.  A 
carrier  subject  to  the  Act  that  publishes 
a  tariff  contaiidng  rates  and  relations 
applicable  to  the  portion  of  throo^ 
service  it  famishes  in  conjunction  with 
another  subject  carrier. 

(u)  Price  Cap  Index  (PCI).  An  index  of 
costs  facing  carrier  electing  price  cap 
regulation,  which  index  is  calculated  for 
each  service  group. 

(v)  Price  cap  regulation.  An 
alternative  raetfiod  of  rate  r^ulation 
that  may  be  elected  by  eligible  dominant 
carrier  pursuant  to  i  6141  through 
S  81.47. 

(w)  Price  cap  tariff.  Any  tariff  filing 
that  involves  a  cahnilation  ptusuant  to 
§  61.44  or  i  61.45. 

(x)  Productivity  factor.  An  adjustment 
factor  (3.0  percent)  used  to  make 
adjustments  to  the  Price  Cap  Index, 
whidi  adjustments  represent  increased 
output  fiom  constant  factors  of 
production  or  constant  output  from     | 
decreased  levels  of  production  foctor 
utilization. 

(y)  Rate.  The  tariff  price  per  unit  of 
service. 

(z)  Rate  increase.  Any  change  in  a 
tariff  which  results  in  an  increased  rate 
or  charge  to  any  of  the  filing  carrier's 
customers. 

(aa)  Rate  level  change.  A  tariff  diange 
that  only  affects  the  actual  rate  { 

associated  with  a  rate  element  and    ' 
does  not  affect  any  tariff  regulations  or 
any  other  wording  of  tariff  language. 

(bb)  Regulationa.  The  body  of  carrier 
prescribed  rules  in  a  tariff  governing  the 
offering  of  service  in  that  tariff, 
including  rules,  practices.  i 

classifications,  and  definitions.  ' 

(cc)  Restructured  service.  Aa  offering 
which  represents  the  modification  of  a 
method  of  cfaargint  or  fnovisioning  a 
service  and/or  the  introduction  of  a  new 
method  of  charging  or  provisioning. 

(dd)  Service  ffoup.  Any  class  or 
category  of  tarried  services  (1)  which  is 
established  by  the  Commission  pursuant 
to  price  cap  regulation:  (2)  the  rates  of 


which  are  used  to  calculate  an  Actoai 
Price  Index  and  Base  Price  Index:  and 
(3)  the  rriated  costs  of  which  are  used  in 
calculating  adjustments  to  a  Price  Cap 
Index. 

(ee)  Supplement  A  publication  filed 
as  part  of  a  tariff  for  the  purpose  of 
suspending  or  cancelling  that  tariff,  or 
tariff  publication  and  numbered 
independently  from  the  tariff  page 
series* 

(ff)  Tariff.  Schedules  of  rates  and 
regulations  filed  by  common  carriers. 

(gg)  Tariff  publication,  or  publication. 
A  tariff,  supplement  revised  page, 
additional  page,  concurrence,  notice  ci 
revocation,  adoptioli  notice,  or  any  other 
schedule  of  rates  or  regulations. 

(hh)  Text  change.  A  change  in  the  text 
of  a  tariff  which  does  not  result  in  a 
change  in  any  rate  or  regulation. 

(ii)  United  States.  The  several  States 
and  Territories,  and  the  District  of 
Columbia,  and  die  possessions  of  the 
United  States. 

3.  The  center  heading  preceding 

{  61.11  is  removed,  and  \\  61.11. 61.12. 
6L13, 61.14, 61.15. 61.16. 61.17. 61.18. 
6tl9. 61.2a  61.21. 61.22. 61.23. 61.24. 
61.25,  and  61.28  are  removed  and 
reserved. 

4.  The  fifth  sentence  of  {61.32  is 
revised  as  follows: 

§•1.32    Msttwd  of  filing  puMcaUons. 

*  *  *  Simultaneously  with  ttie  filing  of 
the  publications  and  by  the  same  means, 
the  issuing  carrier  must  send  a  copy  of 
the  publication,  supporting  information 
specified  in  \  61.38.  or.  as  appropriate. 
§  61.47,  and  transmittal  letter  to  the 
commercial  contractor  (at  its  office  on 
Cognmission  iMemises)  and  the  Chief, . 
Tariff  Review  ft-anch.*  *  * 

5.  Section  61.33  is  amended  to 
redesignate  paragraphs  (c).  (d).  and  (e) 
as  paragraphs  (d).  (e),  and  (Q.  to  revise 
the  redesignated  paragraph  (d).  and  to 
add  a  new  paragraph  (c)  as  foUows: 

{  61.33   Letters  of  fransmMaL 


(c)  In  addition  to  the  requirements  set 
forth  in  paragraph  (a)  of  this  section, 
any  carrier  choosing  to  file  a  price  cap 
tariff  must  include  fan  die  letter  of 
transmittal  a  statement  that  the  filing  Is 
made  pursuant  to  i  61.47. 

(d)  bi  addition  to  die  requirements  set 
forth  in  paragraphs  (a),  (b).  and  (c)  of 
this  section,  the  letter  of  transmittal 
must  specifically  reference  by  number 
any  special  permission  necessary  to 
implonant  die  tariff  p«4^cation.  Special 
permission  must  be  granted  prior  to  the 
filing  of  the  tariff  publication,  and  may 
not  be  requested  in  the  transmittal 
letter. 


&  Section  61  J8(a)  is  amended  by 
adding  a  newrasntance  at  the  end 
thcnreof  as  fettows: 

S61M   8Mppartii«Jntonnatlent»be 

MiDininvQ  wiDiMvisw  Of  iransiiiiiiBk 

(a)*  *  *Tliissecttoa(odierdianUie 
preceding  sentence  of  tUs  paragraph) 
shall  not  apply  to  tatffi  filings  proposing 
rates  for  services  identified  in  \  61.42 
(a),  (b).  and  (cQ.  wfaidi  filii^s  are 
submitted  by  carriers  that  have  elected 
price  cap  regulation  porsnant  to 
§  61.43(a). 

7.  Section  n.39(a)  is  amended  by   ^ 
revising  the  section  heading  and  adding 
a  new  sentence  at  tlw  end  thereof  as 
follows: 


S61.39 
be 


bifonnalfon  to 
Mlsfa  of  trMMmilM  for 
oneri 


(a)*  *  *  This  section  (odier  dian  die 
preceding  sentence  of  this  paragraph) 
shall  not  apply  to  tariff  filings  proposing 
rates  for  senrices  identified  in 
SS  61.42(a).  (b).  and  (d).  whidi  filings  are 
submitted  by  carriers. that  have  elected 
price  cap  reguladon  ptvsuant  to 
§61.4^a). 

8.  Secdona  01.41  throuj^  61.47  are 
added  as  foUows: 


|«t«1 

(a)  Sections  61.42  through  61.47  app^ 
to  eBgiMe  dominant  carriers  that  elect 
price  cap  r^nlation  pursuant  to  i  61.43. 

(b)  Any  dominant  carrier  that  is  not 
an  Assodation  tariff  partidpant  for 
tariffed  access  service  as  of  Aiwil  1. 
1989.  and  has  notified  the  Assodation. 
in  accordance  with  1 60;3(e)(9).  that  it  no 
longer  will  be  a  partidpant  in  die 
Associadon  Carrier  Common  Line  tariff, 
effective  April  1. 1969.  is  eligible  to  elect 
price  cap  regulation,  ff  a  telephone 
company,  or  any  one  of  a  gnx^  oi 
affiliated  telephone  Qompudes,  files  a 
price  cap  tariff  in  any  study  area,  diat 
telephone  company  and  it  affifiated 
companies-must  fife  price  cap  tariffs  in 
all  of  their  study  areas. 


Sei42 

(a)  Subject  to  die  limitations 
established  in  paragrafriis  (c)  and  (d)  of 
tlris  section,  eedi  dominant 
interexchange  carrier  electing  price  cap 
regulation  nast  establish  two  service 
groups  containing,  respectively: 

(1)  Private  line  services;  and 

(2)  Messgge  services. 

(b)  Subject  to  die  limitations 
established  in  pangrajriis  (^  and  (^  of 
this  section,  each  dominant  local 
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exchange  c4|rier  electing  price  cap 
regulation  n^^t  establish  two  service 
groups  cont^ning,  respectively: 

(1)  Switch^  access  services;  and 

(2)  All  oth^r  tariffed  interstate 
services.     I ! 

(c)  The  following  services  must  be 
e}^cluded  £n)(n  service  groups  subject  to 
price  cap  resiilation: 

(1)  For  dooinant  interexchange 
carriers:      !  i 
(i)  Special  construction  services; 
(ii)  American  Telephone  and 
Telegraph  Company  Tariff  F.C.C.  No.  12 
services;  anici 
(iii)  Othei|  Services  subject  to  below- 
iting  requirements, 
lant  exchange  carriers: 
ier  Common  Line  element. 


the-linea 
(2)  Ford 
(i)The 

until  July  1, 

{ii)  sped 
Ui)  Indi 
(d)  New 
covered  by 
must  be  in 


Iconstruction  services;  and 
lual  case  basis  services, 
ices,  odier  than  those 
iph  (c)  of  this  section, 
in  die  appropriate 
service  doiM  at  the  first  annual  price 
cap  tariff  filifg  foUowing  completion  of 
the  base  yeu  in  which  £hey  are 
introduced. 

9*1.43   imtiilprtee cap  tariffs; annual 


(a)  Eligibl|B  dominant  carriers  may 
elect  price  oe  p  regulation  as  follows: 

(1)  Domin^t  local  exchange  carriers 
may  elect  pnce  cap  regulation  by  filing 
initial  price  dap  tarifliB  December  3a 
1968,  to  be  ijffective  ^ril  1, 1889. 

(2)  Dominialnt  interexchadge  carriers 
may  elect  pijifce  cap  regulation  by  filing 
initial  price  kfip  tariffs  February  16. 1989. 
to  be  effectiMB  April  1. 1968. 

(b)  The  initial  price  cap  tariff  filing 
described  in  paragraph  (a)  of  this 
section  shalt  include: 

(1)  A  list  <^f  each  ratable  element  for 
each  service  pontained  in  a  service 
group;         , 

(2)  The  pr^i^rased  rate  for  each  ratable 
element  identified  in  paragraph  (b)(1)  of 
this  section;!  i 

(3)  Tlie  to^l  revenues  generated 
during  the  b|Bise  year  by  each  ratable 
element  identified  in  paragraph  (b)(1)  of 
this  section;! ; 

(4)  The  qiunttty  of  each  ratable 
element  identified  in  paragraph  (bMl) 
sold  during  tte  base  year; 

(5)  For  eMli  seryica  groiH).  the  access 
costs  and  th|q  other  exogenous  cost 
changes  idenified  in  {  61.44(c)  during 
the  base  yeai; 

(6)  For  eaf  h  service  group,  a  Price  Cap 
Index  (PCI)  vialue,  calculated  pursuant 
to  the  metluMology  provided  in 

i  61.44(b),^ilpranysed  upon  an  initial 
value  of  lOOliar  the  variable  designated 
as  "Pa(bas6  "  in  Uie  formula  contained 
in|6li4(b)t 


(7)  For  each  service  group,  an  Actual ' 
Price  Index  (API)  value,  calculated 
pursuant  to  the  methodology  provided  in 
S  61.45(a).  and  premised  upon  a  Base 
Price  Index  (BPI)  value  of  100. 

(c)  Carriers  electing  price  cap 
regulation  must  submit  annual  price  cap 
tariff  filings  that  make  appropriate        ^ 
adjustmento  to  their  PCI  and  BPI  values 
pursuant  to  S8  61.44  and  61.45(b).  diat   i 
incorporate  new  services  into  the  API  or 
BPI  calculations  values  pursuant  to 
S  61.45(c).  and  that  propose  rates  for  th| 
upcoining  year.  Carriers  may  propose 
rate  or  oth^  tariff  changes  more  often 
than  annually,  consistent  with  the 
requiremento  of  1 61.59.  i . 

S  61.44   A#wliMnts  to  thaPCL 

(a)  Except  as  otherwise  provided, 
each  carrier  electing  price  cap  regulation 
must  annually  adjust  the  PCI  for  each 
service  group  as  part  of  the  annual  price 
cap  tariff  filing. 

(b)  Adjustmento  to  each  PCI  must  be 
made  pursuant  to  the  following  formula: 

PCI(iiew)=Pa(ba8e)(lJ)-t-w(I-X)/lOO+AY/ 

where 

I=the  percent  change  in  the  GNP-PI  during 
the  base  year,  i 

X— a  productivity  factor  of  3.0%,  -       | 

w=base  year  grou  revenues,  minus  base 
year  access  costs  and  net  of  6Z,  ail 
divided  by  base  yetr  gross  revenues, 

AY=the  doUar  magnitude,  at  base  year 
demand  levels,  of  any  change  in  access 
charges  for  the  upcoming  tariff  year, 

AZ=the  dollar  magnitude,  at  base  period 
levels  of  operations,  of  exogenous  cost 
changes  identified  in  paragraph  (cl  of 
this  section,  and 

R= base  year  gross  revenues.  i    ^ 

(c)  The  exogenous  cost  changes  ' 
represented  by  the  term  "AZ"  in  the 
formula  detailed  in  paragraph  (b), 
include  those  caused  by: 

(1)  Changes  in  tax  laws; 

(2)  The  completion  of  the  amortization 
of  depreciation  reserve  deficiencies  and 
inside  wiring  costo; 

(3)  Changes  in  the  Uniform  System  of 
Accounts;  and 

(4)  Changes  in  die  Separations 
Manual. 

(d)  The  costo  and  revenues  of  new 
services  subject  to  price  cap  regulation 
must  be  included  in  the  appropriate  PCI 
calculations  under  paragraph  (a)  of  this 
section  beginning  at  the  first  annual 
price  cap  tariff  fiung  following 
completion  of  the  base  year  in  which 
they  are  introduced. 

(e)  In  the  event  ^t  a  price  cap  tariff 
becomes  effective,  which  tariff  resulto  in 
an  API  value  (calculated  pursuant  to 

{  61.45(a))  that  exceeds  the  currently 
applicable  PCI  value,  the  PCI  value  shall 
be  adjusted  upward  to  equal  the  API 
value. 


{61.45   AfHuslmantstottwAPIandBPL 

(a)  In  connection  widi  any  price  cap 
tariff  filing  proposing  rate  changes,  the 
carrier  must  cdculate  an  API  for  each 
affected  service  group  pursuant  to  the 
following  methodology: 

An=BPIII,v,(p2/pi)J 

where  (^ 

BPI = the  most  recent  BPI  calculated  pursuant 

to  paragraph  (b)  of  this  section. 
v=the  ratio  of  revalues  generated  by  a 

ratable  element  during  the  base  ye^  to 

the  service  group's  total  revenues  during 

the  base  year, 
p2= the  prt^iosed  price  of  a  ratable  element 

subject  to  any  banding  limitations 

described  in  i  6L46, 
pi = the  average  price  of  a  ratable  element 

offered  during  the  base  year,  detennined 

by  dividing  the  revenue  generated  hf  the 

element  during  the  base  year  by  the 

quantity  of  units  sold,  and 
i= the  ratable  elements  in  the  service  group. 

(b)  Each  earner  electing  price  cap 
regulation  must  calculate  a  BPI  for  each 
service  group  for  the  most  recenUy 
completed  base  year  as  part  of  the 
annual  price  cap  tariff  filing.  This 
calculation  must  be  made  pursuant  to 
the  following  methodology. 

BPI=Bn(previous  year)[£,v,(p2/pl)J 
where 

BPI  (previous  year) = the  BPI  from  the  base 
year  preceding  the  most  recently 
completed  basie  year, 

p2=the  average  price  (revenue  divided  by 
quantity)  of  a  ratable  element  during  the 
most  recently  completed  base  year, 

pi = the  average  price  (revenue  divided  by 
quantity)  of  a  ratable  element  during  the 
base  year  preceding  the  most  recently 
completed  base  year, 

v=the  ration  of  revenues  generated  by  a 
ratable  elemoit  during  the  base  year 
preceding  the  most  recently  completed 
base  year  to  the  service  group's  total 
revenues  during  that  base  year,  and 

i=the  ratable  elements  in  the  service  group. 

(c)  New  services  subject  to  price  cap 
regulation  must  be  included  in  the 
appropriate  API  calculations  und^r 
paragraph  (a)  of  this  section  beginning 
at  the  first  annual  price  cap  tariff  filitig 
following  completion  of  the  base  year  in 
which  they  are  introduced.  New  services 
subject  to  price  cap  regulation  must  be 
induded  in  the  appropriate  BPI 
calculations  under  paragraph  (b)  of  thto 
section  at  the  second  annual  price  cap 
filing  fi^owing  completion  of  the  base 
year  in  which  they  are  introduced. 

(d)  Any  price  cap  tariff  filing 
proposing  rate  restructuring  shall 
require  an  adjustment  to  the  API 
pursuant  to  the  general  methodology 
described  in  paragraph  (a)  of  this 
section.  This  adjustment  shall  measure 
the  change  that  would  result  in  the  total 
cost  of  purchasing  the  bundle  of  services 
for  which  restructuring  to  proposed.  This 
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calculation  may  reqidre  use  of 
esHinatioii  tacimlqucs  to  assign 
custoraen  of  ttie  withdrawm  service  to 
those  service*  (inclading  Ac  substitute 
service)  that  will  remain  or  become 
available  in  the  service  group. 

(e)  In  calculating  ad|tt8tHients  to  the 
API  pursuant  to  paragraph  [a)  of  this 
section,  any  portitm  of  a  proposed  rate 
reduction  for  a  ratable  element  that  falls 
below  die  applicable  band  limit 
establi^ed  pursoant  to  1 01.46  shall  be 
disregarded. 


Pricing  bands  shall  be  established 
each  tai&  year  for  each  ratable  element 
contained  in  a  service  group.  Each  band 
shall  define  a  zone  within  5  percentage 
point*  above  or  below  an  equal  to  the 
rate  that  prevailed  on  the  last  day  of  the 
base  year,  increased  or  decreased  (as 
appropriate)  by  the  percent  diange  in 
the  current  PQ  cmnpared  to  the 
immediately  preceding  PQ. 

$61.47 
tariff*  of 


t        1    I  ■  I    ■  It  II   M     A«k    ^^ 

■nofniawin  IB  iM 
tanan  oi  vananmai  Tor 


(a)  Each  price  cap  tariff  fOing  must  be 
accompanied  by  supporting  materials 
sufficient  to  calculate  required 
adjustments  to  each  API  pursuant  to  the 
methodology  provided  in  1 61.45(a},  and 
eadi  annual  price  cap  filing  must  be 
accompanied  by  supporting  materials 
sufficient  to  calculate  new  PQ  and  BPI 
values  pursuant  to  the  methodologies 
provided  in  |  S  81.44  and  S1.45(b). 
respectively. 

(b)  Bach  price  cap  tariff  filing  that 
proposes  rate*  that  are  within 
applicable  bands  established  pursuant 
to  §  61.46,  and  diat  results  in  an  API 
value  that  is  equal  to  at  less  than  the 
applicable  PCI  value,  must  be 
accompanied  by  lopporting  materials 
sufficient  to  estabbsh  com^iance  with  ■ 
the  apfbcaUe  bands  and  to  calculate 
the  necessary  adjustment  to  the  API 
pursuant  to  9  61.45(a). 

(c)  Eadi  price  cap  tariff  filing  that 
proposes  a  rate  diat  is  above  applicable 
band  limit  most  be  accompanied  by 
supporting  materials  establishing 
substantial  can*e  for  the  proposed 
above-band  rate.  j 

(d)  Eadi  price  cap  tariff  filing  that    I 
propose*  a  rate  below  an  applicable 
band  limit  must  be  accompanied  by 
supporting  materials  sufficient  to 
demonstrate  that  the  proposed  rate  wi^ 
cover  the  cost  of  proviAng  the 
corresponding  service. 

(e)  Eadi  price  cap  tariff  filing  that 
proposes  rates  that  wiH  result  in  an  API 
value  that  exceeds  die  applicable  PCI 
value  must  be  accompanied  by  cost  data 


for  eadi  ratable  element  hi  the  service 
group  for  eadi  of  the  previous  four  years 
tmder  price  cap  regidation,  and  a 
detiriled  expianati<m  of  die  carrier's  cost 
allocation  raediodology  for  each  ratable 
element  for  eadi  year. 

(f)  Badi  price  cap  tariff  filing  that 
proposes  restivcturing  of  existtig  rate* 
imnt  be  accompanied  by  stf^cnting 
materials  aoffident  to  nmke  the 
adjustments  to  eadi  affiected  AF1 
required  by  |  m46(d). 

^)  ^<^  ts'iff  fil^  ^"^  io^o^lu'^  * 
new  service  diet  will  later  be  induded 
in  an  apfirapiiatB  service  group  and 
reflected  in  die  service  group's  API 
pursuant  to  S  61.45(c)  and  PCI  porsaant 
to  1 61.44(d>must  be  accompanied  by  "^ 
cost  data  suffident  to  establish  that  the 
new  service,  and  each  unbundled 
element  thereof.  wiU  generate  a  net 
revenue  increase — measured  against 
revenues  generated  from  services  in  the 
applicable  service  group,  and  calculated 
based  upon  present  value — ^within  the 
lesser  of  a  24-month  period  after  an 
annual  price  cap  tariff  indoding  the  new 
service  takes  effect  or  36  moriths  from 
the  date  the  new  service  becomes 
effective. 

9.  Section  61.58  is  amended  to 
redesignate  paragraph  (c)  as  paragraph 
(d).  to  revise  the  first  sentence  of 
redesignated  para^ph  (d)(1) 
introductory  text,  and  to  add  a  new 
paragrairii  (c)  a*  follows: 

S61^ 


(c)  Carriers  electing  price  cap 
regulation.  This  paragraph  applies  only 
to  carriers  electing  price  cap  regulation. 
Such  carriers  must  file  tariffs  according 
to  the  fdlowing  notice  periods. 

(1)  For  aimaal  adfustoents  to  the  PCI 
values  under  (61.44  and  the  Vn  vahies 
under  S  61.45(b).  local  exchange  carrier 
tuiffs  must  be  filed  on  not  less  than  90 
da^li'  notice,  and  interexchange  carrier 
tariffs  must  be  filed  on  at  least  45  (hys* 
notice. 

(2)  Tariff  filings  diat  alter  rate  levels 
only,  and  that  (i)  do  not  cause  any  API 
to  exceed  any  applicable  PCI  pursuant 
to  caIodati(Ris  provided^for  bi  Sei.45(a): 
and  (ii)  do  not  cause  the  price  of  any 
ratable  element  to  exceed  its  banding 
Umitations  estabHriied  in  f  61.48,  must 
be  filed  on  at  least  14  days'  notice. 

(3)  Tariff  filings  diat  wnrald  cause  any 
API  to  exceed  any  appHcaUe  PCI 
pursuant  to  calculatians  provided  for  in 
S  61.45(a).  or  that  wodd  cause  a  price 
for  a  ratable  element  to  exceed  its  , 
banding  Hmitadons  establidied  in 

§  61.46.  must  be  ffled  on  at  least  90  days' 
notice. 

(4)  Tariff  filings  that  would  cause  a 
price  for  a  ratable  element  to  fall  below 


its  banding  limitations  established  in 
8  61.46  must  be  filed  on  at  least  45  days' 
notice. 

(5)  Tariff  filings  involving  a  change  in 
rate  structure  of  a  service  covered  by 

§  61.42  (a)  or  (b).  or  die  introductfon  of  a 
new  service  covered  by  i  ei.^d).  must 
be  made  on  at  least  45  days'  notice. 

(6)  The  required  notice  for  tariff  filings 
made  by  dominant  carriers  involving 
services  covered  bg  S  61.42(o).  or 
involvilog  «^l«»«^fl«>«  to  tariff  regulations, 
shall  be  that  requited  in  conMction  with 
such  filings  by  dominant  carriers  that 
have  not  elected  price  c^  regulation. 

(d)  Other  carriara.  (1)  Tariff  filinm  in 
the  instance*  specified  in  paragraims 
(d)(1)  (i),  Qi)  and(Ui)  of  diis  section  must 
be  made  on  at  least  15  days'  notice. 


PART 
RETURN 


RATE  OF 
I' 
ANDMETHOOOLOQIES 

1.  The  authorihr  dtation  for  Part  65 
continues  to  read  as  feUowK 

Auttnity:  Sees.  4. 201,  202, 203.  aOS.  218. 
403. 48  Stat  1066. 1072. 1077, 10B4,  as 
amendwi.  47  U&C  IM.  201.  ana.  aOS,  206.2111 
403. 

2.  SectioB  65.1  is  revised  as  follows: 

988.1    AppBealionofPart68. 

Thi*  part  eatabUshes  procedures  and 
methodologies  fisr  Conmission 
prescription  of  interstate  rates  of  return. 
This  part  di^  apply  to  those  interstate 
services  and  cairlers  as  the  Commission 
diall  desigDate  by  Order.  Tliis  part  and 
the  existing  rate  of  return  prescription 
shall  not  apply  to  carriers  suMed  to 
99  61.41  ^ffooi^  61^17.  except  as  set 
forth  in  99  65.600  (b),  (d)  uid  (e). 
65.7Dl(c).  aiid8S.70S(g). 
"  3.  Section  66.200  is  aihended  to  revise 
paragraph  (b)  introductory  text  as 
follows: 

(6SJ00   Stats aultKNfiadrsttini* for 


(b)  Notwidistanding  any  other 
provision  of  thi*  section,  para^apk  (a) 
of  diis  secdOQ  shay  eidy  apply  (excep« 
as  heteaflar  provided)  to  those  exchange 
carriers  and  exdnnga  canisr  hoMiiig 
companies  that  am  not  solMeet  to      Y 
99  81>n  dvoogh  61.47  and  diat: 

4.  Section  65.600  is  amended  to  revise 
paragraph  9>)>  end  to  add  new 
"paragraphs  t^  and  (e)  as  follows: 


(b)  Bach  focal  exchange  carrier  or 
group  of  affiliated  carriers  which  is  not 
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subiect  toil  61-41  througb  61.47  and 
which  h«$  filed  indiwdual  access  tarUb 
during  tl)^  predbding  enforcement  period 
shall  filej  With  the  Commission  wi^ia 
three  (Sjimonths  after  die  end  of  each 
calendar  quarter,  a  quarterly  rate  of 
return  Bfpaorii^  rapsft  Eackieport 
shall  coiilain  two  parts.  The  first  part 


8haU( 


» m*  ttf  letUB  iafofBation 


on  a  cun  alative  basis  from  the  start  of 
the  enfoi  dement  period  Aroo^  die  end 
of  the  quvter  being  reported.  The 
second  p$rt  shall  contain  similar 
infonnatiin  for  the  most  recent  quarter. 
The  fina)  quartetly  monitoring  leport  for 
the  entirfelenforcement  period  shall  be 
consadai^i  tli»  aCswemeot  period 
report  Rttrarts  shall  be  filed  on  the 
appropriife  report  fam  prescribed  by 
the  Comtilesien  twe  1 1.795  of  this 
chapter)  ^nd  shall  provide  fol  and 
specific  ttiswers  to  alt  questions 
propound  and  information  requested 
in  the  cuheirtly  effectire  report  form. 
The  nuiner  of  copies  to  be  filed  sbatt  be 
spccifieQ  |b  the  appucaUe  report  fomL 
At  least  ^le  oi^  of  the  report  shatt  be 
signed  o*tthe  s^atnre  page  by  the    , 
responsible  officer.  A  copy  of  eadr 
report  8li|0  be  retained  in  the  principal 
(^)ce  of  ^  respondent  and  shall  be 
filed  in  such  manner  as  to  be  readily 
available  for  reference  and  inspection. 
Final  adjustuenls  to  the  enforcement 
period  report  sliaD  be  made  b^ 

'  3Q  of  the  year  f oOowing  the 
^nJbrccB^Bt  period  to  emore  that  any 
refunds  can  be'properiy  reflected  in  an 
annual  a  :^»88  filfag.  For  carriers  subject 
to  I  f  «.'  i  throoilt  ei.47,  final 
adlustrae  r|ts  to  the  final  enforcement 
period  rmort  covering  the  period  fitmi 
January  f 41987,  Arooflli  Maidi  31, 1989, 
shall  be  iiade  na  later  dian  Decearfier 
29, 1989.  1 1 

*       •    h«    .  •      '• 

■     (d)  Ea«i|  interexiAaage  carrier  subject 
to  If  81.4  li  thnii«h  ei.47  shaU  file  with 
the  Com  ission,  widiiB  three  (9)  months 
after  the  «id  of  aadi  calendar  year,  the 
total  iate  i4tale  rate  of  retom  for  that 
year  for  dl  iaterslate  services  subiect  to 
reguhtkd  by  the  Commission.  Eadi 
such  filinii^  shall  faKloda  a  report  of  die 
total  eaqpeasas  and  taxes, 
and  the  rate  base. « 
_loi66v80aAcopy 
be  retained  in  the 
el  tha  respondeat  and 
in  wch  manner  as  to  be 
lUe  for  reference  and 


total  fevA 


exchange  carrier  or 
red  caiiieta  subject  to 
>ugh  61jft7  shall  file  with  the 
wtthia  three  (a)  months 
iof  each  calendar  year  a 
report  of  f^  tatal  interstate  access  rate 


o£  latum  for  that  year.  Such  Hii^  shall 
■aclttdc  a  rqiort  (tf  tha  total  revenaes. 
total  expenses  and  taxes,  tolerating 
iBcoae^  and  tha  rata  base,  as  calculated 
according  to  1 65J0O.  Uotil  Octalipt  1. 
199a  suck  eartieta  shall  also  file  & 
second  report  within  tbiae  (3)  months 
after  tfie  end  of  each  r«|^^far  lyit^mr  to 
include  the  total  interstate  rate  of  return 
for  the  common  Dne  »fc»ff^^nt  of  aci^ess 
for  each,  jurisdiction  for  which  sepjuate 
tariffs  were  in  efiiecL  Carriers  filing  this 
second  retort  shall  proceed  as  required 
hi  paragraph  0i)  of  tfiis  section.  Cdpies 
of  both  fifings  dhall  be  retained  in  the 
principal  office  of  the  respondent  and 
shall  be  filed  jp  such  manner  as  to  be 
readfly  available  for  reference  and 
inspection. 

5.  Section 65J01  is  amended  toadd  a 
new  paragraph  (c)  as  foDows: 

•  •SLTtI 


(c)  f^fotwithstanding  other  provisions 
in  fliis  sobpait,  the  final  period  of 
review  for  any  local  exchange  carrier 
electing  price  cap  regolatiott  (as  defined 
in  S  8S.d(v))  shaB  conclude  the  day 
preceding  implementation  of  price  caps 
for  that  carrier.  For  exchange  carriers 
subject  to  price  cap  regulation  effective 
April  1, 1989,  the  final  review  perfod 
shall  begin  January  1, 1987,  and  shall 
end  on  March  31. 1989. 

8>,  Sectioo  68.7113  is  amended  to  revise 
paragrsfihs  (a),  (e).  and  (f),  and  to  add  a 
new  paragraph  (g)  as  foHows: 

S6SJ0S   Rafunda. 

(a)  Pordarriers  not  sobjeet  toll  61.41 
throu^  6147,  refunds  shall  be  effected 
autoraalici^y  if  a  carrier's  g»mtngp  for 
any  category  of  services,  as  aet  forth  in 
!  6&702.  exceed  die  maximMm  aUofwi^le 
rate  of  retucn.  In  determiniBg  wdiether  a 
carrier's  earnings  ^cceed  the  maYimwin 
allowable  rpte  of  return,  the  reports  filed 
by  a  carrier  shall  be  deemed 
conclusively  bindiBg  on  the  carrier. 
***** 

(e)  For  eKchaage  carriers  not  sabject 
to  U  81.41  dtfough  61.47.  tariffs 
reflecting  the  reveane  requireaieiits 
reductions  effectuating  the  refund  shall 
be  filed  by  the  carrier  to  become 
effective  no  later  than  January  1  of  the 
year  ffottwiHag  the  arfaaiasinn  of  the 
final  report  for  die  earning  review 
period 

(f)  For  intarexchange  carriers  subject 
to  this  part  but  not  si^itect  to  U  61.41 
through  81.47,  tarifis  reflectmg  the 
reveoiie  reqviiement  reductions 
effectuating  the  refund  shall  be  filed  on 
45  days'  notice  no  later  than  60  days 
after  submission  of  the  final  report  for 
the  earnings  review  period. 


(g)  For  all  ffTchangp'  cairiera  and 
interchange  carrlara  subjeck  toll  61,41 
through  61.47,  rdund  obligations 
incuirred  prior  to  the  effective  date  of 
11 61.41  throu^  8L47  shall  be 
^fectuated  by  an  adjustment  to  the 
af^iKcable  Base  Price  Index.  Actual 
Price  Index,  and  Price  Gap  Index  (as 
deHned  in  1 61.3).  Carrie  aiaking  an 
adjustment  to  effectuate  any 
outstanding  refund  requirements  from 
the  final  enforcement  period  shaU  make 
such  ac^iwIiBents  no  later  dian  during 
the  next  scheduled  annad  price  cap 
ac^ustment  tariff  fifiag  falknring  the 
submiasion  of  tha  final  enfiMcement 
report  The  adjustment  shaU  be  designed 
to  complete  the  required  refund  within 
12  moittha,  following  which  the  Actual 
Mce  Index  or  die  Price  Cap  Index  shall 
be  adjusted  to  remove  the  effect  of  the    - 
adjustraeot 

PART  68-ACCESS  CHARGES 

1.  The  authority  citation  for  Part  69 
coatindes  to  read  as  follows: 

Aottarily:  Sect.  4,  XH,  202. 203. 205. 2ia 
403, 48  Stet  MBS,  1070, 1072. 1077. 1004.  as 
ameaded,  47  U&C  154. 201. 202,  203,  205. 218, 
403.    ' 

2.  Section  69.1  is  amended  to  revise 
paragraph  (b)  as  follows: 

§69.1    Application  of  access  charges. 

(b)  Charges  f<»'  such  access  services 
shall  be  eoaqmled.  assessed,  and 
coUected  and  revenues  from  f uch 
charges  riiall  be  distributed  as  provided 
in  this  part,  sccqptthat  the  following 
provisions  of  this  part  shaU  apply  only 
to  tel^ihone  companies  that  have  not 
elected  to  be  subject  to  price  cap 
regulation  pursuant  to  }  61.43  or.  to  the 
extent  companies  have  elected  price  cap 
regulation,  the  following  sections,  if 
applicable,  shaU  apply  to  these 
compaimv*  carrier  common  line  charge: 
Sections  69.3(1),  69.103(b),  69.106(b), 
69.109(b),  69.111LC).  69  J12(c). 
60.112(b)(2),  60.112(b)(3].  69.112(dU2), 
89.112(d}f3),  69.113(bJ.  89.113fd), 
89.20S(d)(l),  e9.205(f),  69.301  dirough 
69.310,  and  89.401  dirough  89.414. 

3.  Section  69J  is  amended  to  revise 
paragraphs  (a)  and  (e)  (4)  and  to  add  a 
new  paragrarph  (g)  as  foUows: 

§  69.3   rMng  of  accass  aervfca  tariffs. 

(a)  Except  as  provided  in  {  69.3(0  and 
(g),  a  tariff  for  access  service  shall  be 
filed  with  this  Commission  for  an  annual 
period.  Such  tariffs  shall  be  filed  so  as  to 
provide  a  mjajmam  of  90  days'  notice 
with  a  scheduled  effective  date  of 


22366* 
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January  1.  Such  tariff  filings  shall  be 
limited  to  rate  level  changes. 

(e)  •  •  * 

(4)  (i)  Except  for  charges  subject  to 
price  cap  regulation  under  Part  61  of  this 
chapter,  any  charge  in  such  a  tariff  that 
is  not  an  association  charge  must  be 
computed  to  reflect  the  combined 
investment  and  expenses  of  all 
companies  that  participate  in  such  a 
charge: 

(ii)  Carriers  subject  to  price  cap 
regulation  shall  be  required  to  adhere  to 
the  requirements  of  paragraph  (4)  (i)  of 
this  section  only  in  Hling  carrier 
conunon  line  charges:  { 

(g)  Telephone  companies  electing 
price  cap  regulation  shall  file  with  this 
Ckimmission  a  price  cap  tariff  for  access 
service  for  an  aimual  period.  Such  tariffs 
shall  be  Hied  so  as  to  provide  a 
minimum  of  90  days'  notice  with  a 
scheduled  effective  date  corresponding 
to  the  effective  date  of  all  other  annual 
access  services  tariffs.  Such  tariff  filings 
shall  be  limited  to  changes  in  the  Price 
Cap  Indices  and  Base  Price  Indices,  rate 
level  changes  (with  corresponding 
adjustments  to  the  appropriate  Actual 
Price  Indices),  and  the  incorporation  of 
new  services  into  the  affected  indices.  ; 

4.  Section  69.111(a)  is  revised  as         i 
follows:  I 

§  69.1 1 1    Common  liansport. 

(a)  A  chai^  that  is  expressed  in 
dollars  and  cents  per  access  minute 
shall  be  assessed  upon  all  interexchange 
carriers  that  use  switching  or 
transmission  facilities  that  are 
apportioned  to  the  Common  Transport 
element  for  purposes  of  apportioning  net 
investment,  or  that  are  equivalent  to 
those  facilities  for  companies  subject  to 
price  cap  regulation  under  Part  61  of  this 
chapter. 

i 

5.  Section  69.113(a)  is  revised  as 
follows: 


§69.113    Special  t 

(a)  Appropriate  subelements  shall  be 
establiriied  for  the  i^  of  equipment  or 
facilities  that  are  assigned  to  the  Special 
Access  element  for  purposes  of 
apportioning  net  investment,  or  that  are 
equivalent  to  such  equipment  or 
facilities  for  companies  subject  to  price 
cap  regulation  under  Part  6l  of  this 
chapter.  . 

6.  Section  69.205(d)  is  revised  as 
follows: 

9  99.205   TiMtslUonai  prwnhim  clwr9ss. 


(d)(1)  Except  for  telephone  companies 
electhig  price  caps  pursuant  to  i  61.43, 
the  charge  for  an  LS2  premium  access 
minute  shall  be  computed  by  dividing 
the  premhmi  Local  Switching  revenue 
requirements  by  the  sum  of  die 
projected  LS2  premium  access  minutes 
and  a  number  that  is  computed  by 
multiplying  the  projected  LSI  premium 
access  minutes  by  the  applicable  LSI 
transition  factor.  The  charge  for  an  LSI 
premium  access  minute  shall  be 
computed 'by  multiplying  the  charge  for 
an  L£2  premium  access  minute  by  the 
applicable  LSI  transition  factor.  The 
premitmi  Local  Switching  revenue 
requirement  shall  be  coibputed  by 
subtracting  the  projected  revenues  from 
non-premium  chaiges  attributable  to  the 
Local  Switching  element  from  the 
revenue  requirement  for  each  element. 

(2)  For  telephone  companies  electing 
price  caps,  the  charge  for  an  LSI 
premium  access  minute  shall  be 
computed  by  multiplying  the  charge  for 
an  LS2  premium  access  minutes  by  the 
applicable  LSI  transition  factor. 

7.  Section  60.206(c)  is  revised  as 
follows: 


Federal  CommunicatioiM  Commission. 

ILWalliarFMStarni,      ^ 

Secretary. 

[FR  Doc.  88-13054  Filed  6-14-88: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 
National  Ooaanic  and  AtmoaplMrie 


SO  CFR  Part  663 
[Docket  Nal0499-«0S91 
PacHle  Coaat  QroHndfMi  Fiahary 
;  National  Marine  Hsheries 


Service  (NMFS).  NOAA.  Commerce. 
action:  Proposed  rule. 


$69,206 

dMrges  for  MTS-W ATS  equivalsnl  aervipet. 


(c)  The  transitional  non-premium 
charge  fo»  the  Local  Switching  element 
shall  be  computed  by  multiplying  a 
hypothetical  premium  charge  for  such 
element  by  .45.  Except  as  noted  below, 
the  hypothetical  premium  charge  for 
such  element  shall  be  computed  by 
dividing  the  annual  revenue  requirement 
for  such  element  by  the  sum  of  the 
projected  premium  access  minutes  for 
such  element  for  such  period  and  a 
number  that  is  computed  by  multiplying 
the  projected  non-premium  minutes  for 
such  elements  for  such  period  by  .45.  For 
telephone  companies  that  elect  price  cap 
regulation  pursuant  to  {  61.43.  the 
hypodietical  premium  charge  for  such 
element  shall  be  computed  by  setting  a 
premium  LS2  rate  that  assumes  the  LSI 
transition  factor  is  1.00. 
*       •       *       »       •■ 

B.  Section  60.415  is  added  as  follows: 


{99.416 


Of  oertHR 


Companies  that  elect  price  cap 
regulation  shall  apportion  the  exogenous 
costs  identified  in  1 61.44(c)  between 
price  cap  service  groups,  as  defined  in 
S  61.3(dd).  on  a  cost  causation  l»sis.  or 
where  coat  causation  is  not  practicable, 
pursuant  to  a  fully  distributed  cost 
methodology. 


:  NOAA  proposes  an 
amendment  to  the  regulations 
implementing  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP).  lie  amendment  would  make  it  a 
Federal  requirement  diat  all  landings  of_ 
groundfish  be  reported  to  the 
appropriate  State  in  compliance  with 
State  laws.  The  intended  effect  of  diis 
action  would  be  to  improve  the  ability  of 

f-x    .the  NMFS  and  dw  States  of  California. 

•s.^  Oregon,  and  Washington  to  accurately 
monitor  landing  receipts  for  individual 
fishing  trips  an^  account  for  all  landings 
of  groundfish.  without  imposing  any  new 
data  collection  requirunents. 
Furthermore,  it  would  enhance 
enforcement  and  could  provide  more 
reliable  and  timely  information  to 
improve  fiaiieries  management, 
particularly  in-seasoo  actions. 
DATK  Comments  on  the  proposed  rule 
are  invited  until  July  11. 1968. 
AOOMSS:  Comments  should  be 
addressed  to  E.C  Fullerton,  Regional 
Director.  National  Marine  Fisheries 
Service.  300  SouUi  Ferry  Street. 
Tenninal  Island.  CA  90731.  or  RoUand 
A.  Sdimitten.  Director.  Northwest 
Region,  National  Marine  Fisheries 
Service.  7600  Sand  Point  Way  NE..  BIN 
ClSTOa  Seatde.  WA  96115. 
ran  MNiiMi  wwwMATiow  contact: 
Svetn  Foogner.  Fisheries  Management 
Division.  Southwest  Region,  Terminal 
Island.  California  (213-«14-ee60),  w  Bill 
Rolrinsont  Firiieries  Management 
Division.  Northwest  Region,  Seattie. 
Washington  (206-526-6142). 
SUPPLnNNTAIIV  intowiiation;  No 
Federal  reports  are  required  of  domestic 
fishermen,  processors,  or  dealers  as  long 
as  the  date  collection  systems  of  the 
States  provide  the  Seaetary  with  the 
statistical  informati(m  adequate  for 
management.  State  requirements  are 


I. 
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found  in  d^  Washington  AdMinistratiTe 
Code  22(HQB,  Oregon  Adn^riitntive 
Rules  e3&i%d,  and  Catifomia  Fish  and 
Game  Code  Articles  6  and  7." 
Informs ti«»  such  as  boat  name,  gear 
type,  days  pshed,  catch  area,  value  by 
spcdesv  atid  «reiilht  of  catch  bf  spedes 
is  to  be  piBwded  t*  th»  aiJ^ro^iate 
oTBfe  ffiuuM  BpcLuicQ  ninv^  nmiB. 

The  Stab  data  ooUsctioa  systems  stiB 
ar'  proyjkwg  the  neeessaiy  hrfonution 
f.>r  monitb^  the  overall  groondBsh 
fishery.  T|i^  leiio  Federal  lequiiaiiieat. 
however,  ftatfisheiiasa.  ptocesson,  or 
dealeis  cd^ply  with  State  Miety  data 
reporting  laws.  Whea  NMFS 
enforcen^  agents  moaitor  the 
unloadiagj^  a  flsfateg  vessel,  diey  have 
no  Fede^iaothority  to  leview  landBngs 
receipts  ot^lodnr  reoada  to  ensare  dMt 
the  onloodlag  is  propsply  reported.  Tbe 
suhmissiow  of  a  laaiting  lacelpt  tor  each 
landing  ini  k  timely  manner  w^  die 
above  infatmatiott  has  becoma 
inctsasinf  !tf  important  in  the  groundfish 
fishery  be  .;piae  in  season  managwaent 
actions  am  frequent  and  deed  to  be, 
based  on  tte  best  informafion  mailable. 
The  proposed  rale  wiB  etaaUe  the  States 
to  incieasel  the  effectiveness  of  existing 
data  coHeoion  efforts  by  angmenting 
State  enfiybement  efforts*  wifliont 
imposing  UpY  additional  State  or  Federal 
reporting  requirements. 

There  are  no  environmental  or 
economic  jaffects  from  implementing  the 
proposed  jr^gidatory  dtange.  becanse  it 
will  not  amict  the  araoont  of  groundfish 
harvester  Idie  species  hanrested.^  or  the 
time  and  Ideation  of  fishiag  activity. 
This  is  anjldministrathw  actfoa.  wMdh 
wiU  have  eb  e^ct  oa  amine  lesoiuces, 
ocean  aao  Eeasfal  habitats,  or  piddle 
heaMi  an^tsafaty.  No  near  repmfing 
requirements  are  being  iwepoeed 

The  ptotiesed  rule  is  piddishad  Older 
anthotity  ^  aactioa  306|c)  ol  the 
MagnnsaniAct  and  aras  prqwred  at  the 
request  ai|  ^  Padfiki  Hriiery 
Managemttit  Coancil.  The  Assistant 
AdndBista^tor  for  Pisheiies.  NOAA  has 
determiaeld  that  this  proposed  rule  is 


necessary  for  the  conservation  and 
management  of  the  groundfish  fisheries 
of  the  Pacific  coast  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  Ihw. 

The  Acting  Under  Secretary.  NOAA, 
has  detModaed  Aat  the  proposed  rule 
falls  within  a  categorical  exclusion  from 
the  requirements  of  the  National 
Environmental  Policy  Act.  iZ  U.&C  4321 
et  seq.,  by  NOAA  Directive  02-ia 
because  it  «NNdd  not  resolt  in  aay 
significant  change  from  die  status  quo 
and  because  the  reportings  of  landing 
data  is  routine  with  limited  potential  toe 
effect  on  the  boman  environment. 

The  Acting  Umler  Secretary  abo  bad 
determined  diat  it  is  not  a  major  rule 
requirteg  a  rspdalofy  inqiact  analysis 
andtf  ExecativeXMer  I22n. 

The.propooed  actioa  wiU  net  have  a 
cumalakiva  aSsd  on  tha  enonoaiy  of 
$100  mdHon  or  more  nor  will  it  result  in 
a  Bsajor  imirease  in  costs  toconsuniers, 
indastries,  government  agencies,  or 
geographical  legioaa.  No  sigaificant 
adverse  impacts  are  anticipated  on 
competition,  employment,  investments, 
productivity,  famovatfon.  or 
competitiveness  of  U.S.-based 
enterprises. 

Tlie  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Adnrinistnition 
that  this  proposed  ride,  if  adopted,  will 
not  have  a  siydfiraiit  ecoBwaic  impact 
on  a  sidBtsntial  Bundier  of  small  entities 
imdsr  the  Regnlatoy  PlexibHtty  Act  5 
U.S.C.  608  fltf  sag;,  bacaase  tt  does  no« 
create  any  new  busdeas.  As  a  reSatt.  a 
regaladorjr  fksdfaiiity  analysis  was  not 
prepared.. 

lliis  prapoaed  nde  daea  not  ccmtain 
new  coUectioaKrf-iafcaution 
reqarencnts  aab^ct  Id  tha  Paperwoik 
RadactioB  Act.  44  U&Q.  SSn  et  se?. 

The  Acting  Undw  Secretary  has 
detcndaed  that  theae  ndes  «^  be 
implemented  in  a  maimer  dnt  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  propam  of  California. 
Oregon,  and  Washington.  This 
determination  has  been  submitted  for 


I        . 


review  to  the  responsible  state  agencies 
imder  section  307  of  the  Coastal  Zone 
Management  Act 

This  proposed  rule  does  net  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  ofa 
federalism  assessment  under  Executive 
Order  12812. 

List  of  Subjects  hi  50  OH  Part  663 
Fisheries.  Pishing. 
Dated:  Junsia  1966. 

DeputjrAtmtaatAdminatntarFor 
Fiakwin,  National  MdriaePieheneB  Seririce. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  Part  663  is  proposed 
to  be  amended  as  follows: 

PART  M»-{  AMENOEO] 

1.  The  authority  citaflon  for  Part  663 
continues  to  read  as  follows: 

Anlharily:  16  U.S.C  ism  et  segi 

2.  In  1 003.4  the  existing  text  is 
designated  as  paragraph  (a)  and  a  new 
paragra|di  (b)  is  added  to  read  as 
follows: 

S  663.4    Reports.  . 

*       *       *       •       • 

(b)  Any  person  who  is  required  to  do 
80  by  the  apidicable  State  law  most 
make  and/or  file  any  and  aD  reports  of 
groundfish  landings  containing  all  data, 
and  in  the  exact  manner,  requ^ed  by  the 
applicable  State  law. 

3.  In  f  663.7.  the  period  following 
parapaph  (q)  is  changed  to  a  semicolon 
and  a  new  paragraph  (r)  is  added  to 
read  as  ftdlows: 

S663.7   QetiersI proWbWens. 

(r)  To  falsify  or  fail  to  make  and/or 
file,  my  and  all  reports  of  groundfish 
landiagh  oontaiiiBig  attdata,  and  in  the 
exact  manner,  reqimed  by  the 
applicable  State  tow,  as  specified  in 
S  663.4.  provided  that  person  is  required 
to  do  so  by  the  ^plicaUe  State  law. 

[FR  Doc  88-13475  FUed  6-10-88: 3:52  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  IMotices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  ar>d 
applications  and  agency 'statements  of 
organization  and  furnrtiorts  are  examples 
of  documents  appearing  in  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 

National  Advisory  CouncH  on  Rural 
Developfnent;  Meet^g 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6. 1972  (Pub. 
L  92-463, 88  Stat.  770-776).  the  OfDce  of 
the  Secretary  schedules  the  fourth 
meeting  of  the  National  Advisory 
Council  on  Rural  Development: 

Name:  National  Advisory  Council  on 
Rural  Development,  USDA. 

Date:  July  27-28. 1988. 

Time  and  Place:  July  27-28. 1988; 
Radisson  Hotel,  60  Battery  Street, 
Burlington,  Vermont.  July  27. 7:30  a.m.- 
5:00  p.m.;  July  28, 8:00  a.m.-2:00  p.m. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting 
as  time  and  space  permit. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person  below. 

Purpose:  To  advise  the  Secertary  on 
the  rural  development  needs,  goals, 
objectives,  plans,  and  recommendations 
of  multistate,  state,  substate  and  local 
organizations  and  jurisdictions.  The 
Council  will  provide  the  Secretary  with 
assistance  in  identifying  rural  problems 
and  supporting  efforts  and  initiatives  in 
rural  development 

Contact  Person:  Leslie  Schuchart, 
Confidential  AssistanL  Office  of  the 
Under  Secretary  for  Small  Community 
and  Rural  Development,  U.S. 
Department  of  Agriculture,  Room  219-A. 
Administration  Building.  Washington, 
DC  20250,  telephone  (202)  447-5371. 

Done  at  Washington,  DC,  this  9th  day  of 
June.  1968. 
Roland  R.  Vautour, 

Under  Secretary  for  Small  Community  and 
Rural  Development 

[FR  Doc.  88-13442  Filed  6-14-88:  8:45  am] 
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Animal  and  Plant  Haalth  Inspection 
Sorvica 

(Docfc«iNo.W-OM] 

National  Animal  Oamaga  Control 
Advtaory  Committaa;  Moating 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  meeting. 

summary:  We  are  giving  notice  of  a 
meeting  of  the  National  Animal  Damage 
Control  Advisory  Committee. 

PLACE,  DATCS,  AND  TMK  OF  MCETINO: 

The  meeting  will  be  held  in  the  Madison 
Room  of  the  National  Clarion  Hotel,  300 
Army/Navy  Drive,  Arlington,  Virginia, 
22202,  July  12-14, 1988,  from  9  a.m.  to 
5:30  p.m.  each  day. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  J.  Fichtner,  Deputy 
Administrator,  ADC  APHIS.  USDA, 
Room  1624,  South  Building,  14th  and 
Independence  Avenue  SW., 
Washington,  DC  20090-6464,  (202)  447- 
2054. 

SUPFLiMENTARV  INFORMATION:  The 
purpose  otthe  Committee  is  to  advise 
the  Secretary  of  Agriculture  concerning 
policies,  program  issues,  and  research 
needed  to  conduct  the  Animal  Damage 
Control  Program.  Committee  members 
will  discuss  these  matters  during  the 
meeting,  which  will  be  open  to  the 
public.  Written  statonents  concerning 
the  Animal  Damage  Control  Program 
can  be  sent  to  Gerald  J.  Fichtner  at  the 
address  listed  in  this  document.  Please 
refer  to  Docket  Number  88-080  when 
submitting  your  comments. 

This  notice  is  ^ven  in  compliance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463). 

Done  in  Washington,  DC.  this  10th  day  of 
June,  1968. 
Lany  B.  Sla^ 

Acting  Adininietrator,  Animal  and  Plant 
HeaHh  Inspection  Service. 
[FR  Doc  88-13505  Filed  6-14-88;  8:45  am) 


Son  Consarvatlon  Sarvica 

South  Fbrk  of  Ltttla  Rivar  Watarahad 
KY 

AOENCv:  Soil  Conservation  Service, 
USDA.  / 


ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  being  prepared  for  the 
South  Fork  Little  River  Watershed. 
Christian  and  Todd  Counties.  Kentucky. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randall  W.  Giessler,  State 
Conservationist,  Soil  Conservation 
Service.  333  Waller  Avenue.  Lexington, 
KY  40504.  telephone:  606-233-2749. 

SUPPLEMENTARY  INFORMATKNI:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  may  cause  significant  local, 
regional  or  national  impacts  on  the 
environment.  As  a  result  of  these 
findings,  Randall  W.  Giessler,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are 
needed  for  diis  project. 

The  plan  calls  for  a  dam  to  reduce 
floodwater  and  sediment  damages 
occurring  to  about  1,700  acres  of 
cropland  and  pastureland  and  to  127  of 
137  residential,  commercial,  and 
industrial  properties.  It  will  also  store 
5,234  acre  feet  of  muncipal  and 
industrial  water  for  Hopkinsville, 
Kentucky  and  sorrounding  agricultural 
and  urban  areas.  The  structure  will 
require  640  acres  for  storing  permanent 
water,  272  added  acres  for  temporary 
floodwater  storage,  and  21  acres  for  the 
dam  and  emergency  spillway. 

Alternatives  include  a  single  purpose 
floodwater  retarding  Structure,  a 
multiple  purpose  structure  with 
floodwater  and  mninicipal  and  industrial 
water  stor^e,  channel  modification, 
three  floodwater  retarding  structures,  a 
non  structural  (land  treatment)  plan,  and 
no  action. 

A  draft  Water^ed  Plan  and 
Environmental  Impact  Statement  is 
being  prepared  and  circulated  for 
review  by  agencies  and  the  public.  The 
Soil  Conservation  Service  invites 
participation  and  consultation  of  the 
agencies  and  individuals  that  have 
special  expertise,  legal  jurisdiction,  or 
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interest  in  ihe  preparation  of  the  draft 
Watershedlflan  and  Environmental 
Impact  Starament 

A  8copin«meeting  was  held  on  June 
17, 1981.  in  Uopkinsvllle,  Kentucky  to 
determine  tne  scope  of  the  proposed 
action.  Public  and  agency  inputs  were 
solicited,  and  have  been  taken  into 
account  in  fa|an  development.  However, 
proper  filingof  this  notice  was 
overlookedHOn  May  3. 1988,  a  public 
meeting  w^^  held  in  Hopkinsville. 
Kentuciky  tejreview  a  draft  of  the 
WatershedlHan  and  En\ironmental 
Impact  Sta^emenL  Further  information 
on  the  scopitig  meeting,  public  meeting, 
or  proposedjactions  may  be  obtained 
from  Randall  W.  Ciessler,  State 
ConservatiMust,  at  the  above  address  or 
telephone  Qp6-233-2749. 

(Thii  activiti  U  listed  in  the  Catalog  of 
Federal  DonmBtic  Assistance  Under  No. 
10.904— Watttvhed  Protection  and  Flood 
Prevention— MUid  fs  sut^ect  to  the  provisions 
of  ExecQtive|6rdef  12372  which  requires 
intergovem4fntal  oonsultation  wi&  State 
and  local  oflltials) 
RaadaOW.C&jessier. 
State  Coniervationist 
Date:  June  7. 1988. 

(FR  Do&  8»- 1^479  Filed  e-14-^a,-  8:45  am] 
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DEPARTMt^T  OF  COMMERCE 
International  trade  Administration 


fCA-47$-70l|,  (0-475-7921 


t  Of  Final  Am^dumping 
and  Counti^aiilng  Duty 
D«tannlna<i(MM;  Certain  Qranita 
Products  ftim  Italy 

AOENCV:  International  Trade 
Administration,  Import  Administration, 
Departmieni  iof  Commerce. 

ACnbicNo^^. 

SUSSMAMv:  lliis  notice  informs  the  public 
that  we  ha^#  received  a  request  from 
the  responMnts  in  the  antidumphig  duty 
investigation  to  postpone  the  final 
determinatidn,  as  permitted  under 
section  735(iK2)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  (19  U.S.C 
l673d(aM2)jA}). 

Based  onrtlds  request  we  are 
postponing  Uur  final  determinations  as 
to  whether  iples  of  certain  granite 
products  frein  Italy  have  occurred  at 
less  than  fajir  value,  and  whether 
producers  m  exporters  receive  subsidies 
within  the  meaning  of  the  countervailing 
duty  lawrujtil  not  later  than  July  13, 
1988. 

CFFECnvf  ^Kte:  June  15, 1968. 


FOff  FURTHER  INFORMATION  CONTACT 

Charles  E.  Wilson.  (AD)  (202-377-5288), 
or  Barbara  HUman  (CVD)  (202-377- 
2438),  Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 
tUFPLEMCNTARV  MFORMATKm:  On 
February  29, 1988,  we  published  a 
preliminary  determination  of  sales  of 
less  than  fair  value  with  respect  to  this 
merchandise  (S3  FR  6021).  lUs  notice 
stated  that  if  the  investigation 
proceeded  normally,  we  would  make  our 
final  detemination  by  May  9, 1988. 

On  March  2. 1988,  the  respondents 
requested  a  postponement  of  the  final 
detemination  in  the  antidun^ping  duty 
investigation  until  not  later  dian  June  20, 
1988,  the  112th  diay  aitsr  publication  of 
our  preliminary  detemination,  purstiant 
to  section  735[a)(2)(A),of  the  AfX  (19 
U.S.C-  1673d(a)(2)(A)).  These  repondents 
account  for  a  significant  proportion  of 
exports  of  the  merchandise  to  the  United 
States.  If  exporters  wdio  account  for  a 
significant  proportion  of  exports  of  the 
merchandise  under  investigation  request 
an  extension  after  an  affirmative 
preliminary  determination,  we  are 
required,  idwent  compelling  reasons  to 
the  contrary,  to  grant  the  request. 
Accordingly,  we  postponed  the  date  of 
the  final  antidumping'duty 
determination  until  not  later  than  Jtme 
20, 198&  In  addition  on  January  28. 1988, 
we  granted  the  request  of  petitioner,  the 
Ad  Hoc  Granite  Trade  Group,  to  extend 
the  deadline  date  for  the  final 
coimtervailing  duty  detemination  to 
correspondent  to  the  date  of  the  final 
antidumping  duty  determination  of  die 
product  pursuant  to  section  70S(a)(l)  of 
die  Act  (19  U.S.C  1071(a)(l)J  (53  FR 
2521).  Accordingly,  We  also  postpond 
the  date  of  the  final  countervailing  duty 
determination  until  not  later  than  June 
20, 1988.  We  published  notice  of  these 
postponements  on  March  15, 1988  (53  FR 
8479). 

On  June  2, 1988,  the  respondents 
requested  another  pbstponement  of  the 
final  determination  in  the  antidumping 
duty  investigation  imtil  nof  later  than 
the  135th  day  after  the  date  upon  which 
the  Department  publidied  notide  of  its 
preliminary  determination  in  this  case, 
pursuant  to  section  735(a)(2)(A)  of  the 
Act  (19  U.S.C.  1673d(a)(2MA)). 
Accordingly,  we  are  postponing  the  date 
of  the  final  antidtunping  duty 
detemination  and  final  countervailing 
duty  determination  imtil  not  later  than 
July  13, 1988. 

The  U.8.  International  Trade 
Commission  is  being  advised  of  these 
postponements,  in  accordance  with 


sections  705(d]  and  735(d)  of  the  Act 
This  notice  is  published  piuvuant  to 
sections  705(d)  and  735(d)  of  the  Act 

Dated  June  9.  ISSa 
loaeph  A.  Spetiini, 

Acting  Assistant  Secrefaryfor  Import 
Administration. 

[FR  Doc  86-13485  Filed  fr-14-88: 8:45  am] 
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(A-6S8-404] 

Fabric  Expandad  Naoprsna  Laminata 
From  Japan;  PrsHmlnary  Rasutts  of 
Antidumping  Duty  Adminiatrathra 
Raviaw 

AoeNOgr:  international  Trade 

Administration/Import  Administration 

Commerce. 

action:  Notice  of  preliminary  results  of 

antidumping  duty  administrati\'e  review. 

SUMMARV:  In  response  to  requests  by 
one  ieq>ondent  and  the  petitioner,  the 
Department  of- Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  fabric 
expanded  neopreme  laminate  fit>m 
Japan.  The  review  covers  two 
manufacturers  of  this  merchandise 
exported  to  die  United  States,  and  the 
period  July  1, 1986  through  June  30, 1987. 
He  review  indicates  the  existence  of 
dumping  margins  during  the  period. 

Where  coii4>any-8upplied  information 
was  inadequate,  the  Department  used 
the  best  information  available.  As  a 
result  of  the  review,  the  Depertnient  has 
preliminarily  determined  to  assess 
antidumping  duties  equal  to  the 
calculated  Sufferances  between  United 
States  price  and  foreign  market  value. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  restdts. 
EFFEcnvE  date:  June  15, 198& 

FOR  FURTHER  INFORMATION  CONTACT 

Marquita  Steadman  or  Phyllis  Derrick, 
Office  of  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-2923. 
•UFFLCMENTARV  INFORMAtlON: 

Background  . 

On  September  28, 1987,  die 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (52  FR  3829$)  die  final  resulto  of 
its  last  administrative  review  of  the 
antidumping  duty  order  on  fabric 
expanded  neopreme  laminate  ("FENL")  ' 
from  Japan  (50  FR  29486.  July  19, 1965). 
In  accoidance  with  S  353.53a(a)  cf  the 
Commerce  Regulations,  we  received 
requests  for  review  bom  the  petitioner 
and  one  respondent  We  published  a 


2237» 


Fadval  Fwgrtir  /  VoL  53.  No.  115  /  Wedneaday.  {wt  15. 1988  /  Notices 


notioe  of  initiatiaB  on  Augnrt  19l  1S87 
(52  FR  3105^  Tbe  Depwtaart  1ms  BOW 
conducted  liMt  a^Hnistnlive  review  ia 
accordance  with  section  751  oi  the  TatSf 
Act  of  1930  ("the  Tapir  AcTJ. 

Scop.  oCUi.  Review  , 

Imports  covered  by  the  review  are  T 
shipaeBls  of  FENL  carrmtly  dasstftoUe 
under  Hem  numbers  35&n,  36&az, 
359^  and  359^  of  the  Tairff  Schedukft 
of  the  United  States  Annotated  and    ' 
under  item  numbers  5906.91^ 
5906.agL2Q.  5911^020.  SgQiiSlJZS. 
590&a9^  and  5BO2.1OJ00  of  the 
Harmonaed  System. 

The  review  covers  two  manufecturen 
of  Japanese  FENL.  and  the  period  fuly  1. 
1986  through  lune  30l  1987. 

Yamanole  provided  an  aatiaidy  and 
inadequate  response  to  the 
P  Department's  questioanaire  lor  this 
review  period.  YaBiamcto  did  not 
ftuboHt  its  re^Kmse  in  aGcerdance  with 
the  foennl  oaHined  in  tihe  DepartaKDrs 
questifwisiw .  The  fe«  MM  la  sabmit  - 
hoiBaauuket  data  tf  cwmpiili'j  ta^iea. 
Furthennne,  invoice  nuaAen,  dates  of 
sale,  payment  temw.  and  jusIbbiui 
informatkm  were  miwiiwg  The 
Departqient  oonseqiKntigr  aaed  the  best 
informatioiavailahtefn'uaessiiient       ' 
andjhpeail  paipoees  vAidi  is  dw 
maigin  bam  the  fair  vatae  iavestifation. 

United  States  Pkica 

Id  cakaiating  Uaited  Slates  price,  the 
Depactaeat  ased  pirdssa  price  as 
defined  ia^ectioa  772  of  the  Tariff  AcL 
Puichase  price  was  based  on  the  padced 
f.o.b.  01  cid  price  to  uHVteted 
purchasers  ia  the  Uuted  States.  When 
a  pplicable;,  we  made  adjasteents  for 
broltwagp  evpeaaes  and  fctejga  Jalsaid 
freight  No  othat  adjaetments  wece 
claiBcd  or  allowed. 

Foreign  MadcalValae  ^ 

In  edcwating  JKiieigii  narket  valne  oie 
.  DepartQieBt  ased  home  amitef  price;  s$ 
defined  in  section  773  ef  the  Tariff  Act 
Suffident  ^ottBtities  of  8iid»  or  similar 
merdwndise  were  8<rfd  in  the  borne 
market  to  provide  a  basis  for 
comparison. 

Home  marltet  price  was  based  on  the 
packed,  delivered  and  ex'factofyt  price 
to  unrelated  paxiiaaefs  isi  tiK  Inme 
maricet.  with  adiaaliHals.  «HM*e 
appIicaUe.  for  inlaad  freigM.  brakeme/ 
hswiiBg  rhsnt  i.  dJUHeaoes  is  the 
physic^  rhntactetistics  at  1h» 
merchandha.  and  dMsrenceain  the  oast 
of  credit  and  paddag.  No  adwr 
adjsstfnts  were  datoad  or  aUewed. 

PrehnBary  ResoIlB  of  Review 

As  a  result  of  our  omiwrisaB  (tf     '•'  ' 
United  Stat^  price  to  foici^  aiarket 
value,  we  preliminarily  determine  that 
<    the  following  margins  exist: 


TmmptM 

*»gm 

SiMrrWipPQP  navfnr  oit  OMUfti 

9iiiw^wa^^s%  fva^i^^vivv  vuiimivfiiv 

YwwMto 

"  l-Oovponrtkvi. 

7/i/w-s/aa/87  , 
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Sum 

ABiwcv.  himort  Adudiihuratiep/ 
intenatfonal  IVade  Adariaistration; 
Ckmuosrea. 

action:  Notice  and  KqMst  far 

Interested  parties  any  request 
disdoanaa  aad/or  as  a^ainistrative 
protectiva  order  withia  S  dqrs  of  die 
data  of  paUcatJoB  and  DMy  rsqaest  a 
hearing  widiiaS  days  of  the  date  ef 
pabhcatioii.  Any  hearlag,  if  reqaested, 
will  be  held  35  days  after  flte  date  of 
pnblieatiosi,  or  the  firtt  workday 
thereafter.  I^ebeariiig  briefii  and/or 
written  conaiente  nvn  iuteresled 
parties  amy  be  subim'fted  not  later  than' 
25  da3FS  after  tbe  date  of  pidiHcation. 
Rebotte)  briefo  and  rebottds  to  written 
comments.  Bmited  to  issues  fa  those 
comments,  may  be  filed  not  later  than  32 
days  after  d»#  date  of  puMieation.  The 
Department  will  publish  the  finalresults 
of  the  sdmtniatrative  review  indudiag 
the  results  of  its  analysis  of  any  such  . 
comments  or  heaiiag. 

The  D^iartmant  shaU  detcnaiBe,  and 
the  CaslOBS  Serviea  shaiy  assess. 
antiduBviflf  duties  oa  a3i  i^jpnipriate 
entrieai  hidWdaai  dJffarHim's  betweea  ' 
United  States  I 

valaenoyTafyl ^  __^__ 

stated  above.  The  bsparbMBl  sriD  issue 
appraisenent  instiuctians  tirecdy  to  the 
(>istoBS  Service. 

Further,  as  provided  for  by  ssetidn 
751(a)fl')  of  nie-Tariff  Act.  a  cash  deposit 
of  esttnatsd  aniKhuupiug  duties  based 
on  tbe  above  margins  shall  be  required 
for  these  firms.  Ftv  any  &tnra  entries  of 
this  merdiandise  from  a  new  exporter, 
riot  covered  in  this  or  prior  reviews, 
whose  first  shipments  occared  aftar  June 
30. 1987,  and  who  is  narelated  to  any 
reviewed  finn,  a  cash  deposii  of  1.57 
percent  shall  be  required.  These  deposit 
requirements  aca  effective  for  all 
shqaBcnts  of  fabric  expanded  natyrene 
laminate  enlefed.  or  arithdvawa  ban 
warduKsa.  fv  coBsaaiittoa  on  ar  after 
the  date  i^paUkatiaB  of  thafiaal 
resaHs  of  tUs  adsdaislrativa  review. 

Ttas  adidnistrativa  review  and  notioe 
are  hi  accocdaaos  with  sscttan  TSffaMl) 
of  the  Tariff  Ad  (IS  U.&C  MTSfaKi)) 
and  1 353.53e  of  the  Cbrameree 
Regulations  (WCFR  353.53a). 


Acting  Asaistaat  Secretary  for  Impott     . 
Admiru'atntioa. 

'Doted:  |UM0.  mil 
[PR  Doc  m-134g6  Filed  6-14.48: 8:45  am} 


MNMUKV;  The  DepertBHOt  (rf 
Commerce  herd>y  Muioanoei  ite  review 
of  a  request  tore  short  sappiy 
determination  under  Pan^raph  8  oi  the 
U.S.-}^paB  ftrrsmnment  Camouaia^ 
lYada  in  Ctettaia  Stsd  Pradads.  widi 
resped  to  oertoin  sihoon  sleeL 

DATS:  Comments  most  be  submitted  on 
or  before  fane  27, 1988. 


^  Send  all  comments  to 

Nicholas  C  Tolerico.  tJaecim,  Office  of 
Agreemente  Conqdianca.  Import 
Adadnistiatian.  U.S.  DepartBMnt  of 
ConuBMce.  Rooas  7888.  Ulh  Street  and 
ConstitBtiaD  Avenue  NWn  Washhigtoo. 
DC2023a 

POH  FURTHBR  IWrOWMATIOII  CONTACT; 
Richard  O.  Weible,  Office  of 
Agreements  Compliance.  Import 
Admiustr^ieB.  U.S.  DepastsKM  of 
Coounertw.  Room  7886^  14th  Strpd  and 
Constitution  Avenue  NW.,  Washington, 
DC  aoeaa  telephone  (202)  377-4f  59  or 
telefax  (202)  377-1388. 

SUPnJEMtNTAIiy  MVOmiATION: 
Paragraph  8  of  taa  VA-Jwoa 
Arrangement  Concerning  Trade  in 
Certain  Steel  Prodads  provides  that  if 
the  U.S.  *****  detemioes  that  because 
of  abnotma)  sup^  or  demand  factors, 
the  United  States  sted  indtistiy  wiB  be 
nnaUe  to  meet  demand  in  dn  Utaited 
States  of  America  for  a  particular 
category  or  lub  cstsgoiy  {io 
subdantial  objsdiva  avldsnca  i 
allocation,  extended  deli  way  pedoda.  or 
other  relevant  factors),  an  additional 
tcKBuige  shaU  be  allowed  for  sudi 
catogofyorsab-catefosy*      "* 
We  have  received  a  short-siqiply 


electrical  i 

permeability.  doBMlB  refined.  In  ooils. 

0.008  inch  fa  tWdawss  and  a  to  40 

indKS  hi  Width. 

Any  party  interestsd  in  ( 
on  this  I 


later  thn  |ne  27, 198BL  CtooBBeBto 
should  focus  am  the  econoinfe  factors 
involved  1b  grantiBg  or  deayh^  this 


-J  WiB  iBaJntaJB  dds  leqeest  . 

and  al  caanneBto  hi  a  peUic  file 
Anyone  submitting  business  pn^rietary 
information  ahould  dnriy  so  Ubti  die 
business  prt^rietary  portion  of  the 
submission  and  also  provide  a  non- 


Federal  Register  /  Vol  53,  No.  115  /  Wednesday.  June  15.  1988  /  Notices 


22391 


proprietartisubiniMion  whidi  can  be 
placed  in  ffie  public  file.  The  public  file 
will  be  maiitalned  in  the  Central 
Record*  UMt.  Room  B-099.  Import 
Administranon,  U.S.  Department  of 
Ck)mmerce{  ^t  the  above  address. 

loMph  A.  SJiMiini. 

Acting  Assik^nt  Secretary  for  Import 
AdminJstratipn. 

[FR  Doc  8»|l3487  Filed  6-14-88: 8:45  am] 


COOCtolO-OB4l 


National  Oteanic 
AdministrMion 


and  AtmoaptMric 


Nortli  Padlc  FMwry  Management 
Council:  PdbHc  llaetinga 

aoency:  fiMtidnal  Marine  Fisheries 
Service,  NOAA.  Commerce. 
The  Norjk  Pacific  Fishery 
Management  Council  will  meet  June  21- 
24. 1988  at  the  Sheraton  Hotel  in 
Anchorage,  AK.  The  Council  will  review 
proposed  amendments  to  the  groundfish 
FMPs  for  the  Gulf  of  Alaska  and  Bering 
Sea  and  Aleutian  Islands,  submitting 
•  those  they  approve  to  the  Secretary  of 
Commerce.  The  Council  will  review 
revised  plans  for  crab  and  salmon  and 
its  joint  vetibre  policy.  The  Council's 
Future  of  Qtoundfish  committee  will 
report  their  recommendations,  as  will 
the  Maritii^e  Support  Group  that  has 
been  studyllig  ways  to  encourage  the 
development  of  the  U.S.  service  support 
industry. 

The  Council  is  scheduled  to  review  a 
report  on  ulemative  approaches, 
including  Imiited  access,  to  manage  the 
longline  saUefish  fishery.  They  will 
adopt  a  preferred  management 
alternative' for  further  analysis  and 
public  review.  The  Council  also  will 
consider  aljtemative  means  to  determine 
the  extent  (o  which  various  participants 
'  may  accrus  credit  in  the  groundfish 
fisheries  should  access  limitation  be 
implemented  in  the  future.  The  Council 
will  hear  r^mmendations  on  how 
pollock  bycf  tch  should  be  treated  in  the 
joint  venture  fisheries  for  other  target 
species,  and  the  standard  reports  on 
';  NMFS  management.  Coast  Guard. 
ADF&G,  and  joint  ventures.  ' 

'    In  addition  a  q)ecial  session  ha^been 
scheduled  at  1.-00  p.m.,  Sunday,  June  19, 
1988.  at  the{  ^heraton  Hotel  in 
Anchorage.  The  Council  will  hear  the 
report  and  p^ommendations  of  their 
Future  of  Greundfish  Fisheries        ^  . 
Committee ;  -egarding  fiitiue  ' 

mana^emer  t  of  Alaska's  groundfish 
fisheries.  Tl  \k  Council  wiU  not  take4 


formal  action  until  later  in  the  meeting 
week. 

The  Council's  Scientific  and 
Statistical  Committee  and  Advisory 
Panel  will  convene  at  lOM)  a.m..  June  20, 
at  the  Sheraton  and  reconvene  at  IKX) 
p.m.  on  June  21.  and  continue  through 
June  24. 

Other  plan  team  and  workgroup 
meetings  may  be  held  on  short  notice 
during  the  week.  The  CouncU  will  meet 
in  executive  session  at  least  once  to 
review  ongoing  litigation,  personnel,  and 
foreign  affairs.  All  other  meetings  are 
open  to  the  public. 

Date:  June  10, 1988. 
RidMid  H.  Schaefar. 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

(FR  Doc.  88-13463  nicd  6-14-88;  8:45  am] 
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Parmits;  Pacific  Coaat  Groundfish 
Fishary;  Exparimantai  Fishing 

AOCNCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACnON:  Notice  of  receipt  bf  an 
experimental  fishing  permit  applicatibn 
and  request  for  comments. 

SUMMaIiy:  This  notice  acknowledges 
receipt  of  an  application  for  an 
experimental  fishing  permit  (EFP)  lo 
harvest  soupfin  shades  and  other  shark 
species  with  gill  nets  nprth  of  38*  N. 
latitude  in  the  exclusive  economic  zone 
(EEZ)  off  the  coasts  of  Oregon  and     • 
Washington.  If  granted,  this  permit 
would  allow  no  more  than  90  domestic 
vessels  to  harvest  groundfish  species^ 
with  fishing  gear  which  otherwise  would 
be  prohibited  by  Federal  regulations^ 
DATE  Comments  on  this  application 
must  be  received  by  July  1, 1988.     • 
ADDfHESS:  Send  comments  to  RoUand  A. 
Schmitten,  Director,  Northwest  Region, 
National  Marine  Fisheries  Service,  7600- 
Sand  Point  Way  NW.,  Seattle.  WA 
98115. 

FOR  niRTMCII  MFOHMATKNI  CONTACT: 

William  Robinson,  206-526-6140. 
supptaMNTARV  ironMATiow:  The 
Pacific  Coast  Groundfish  Fishery 
Management  Man  (FMP)  and 
implementing  regulations  at  SO  CFR  Part 
663  specify  that  EFPs  may  be  issued  to 
authorize  fishing  which  is  otherwise 
prohibited  by  the  FMP  and  regulations. 

The  procedures  for  issuing  EFPs  appear 
in  S  663.10. 
An  EFP  application  from  die  States  of 


Oregon  and  Washington  for  the  harvest 
of  groundfish  using  gill  nets  in  the  EEZ 
off  their  coasts  was  received  on  May  16? 
1988.  Current  groundfish  regulations  at 
§  663.26  do  not  autRbrize  the  use  of  gill 
nets  north  of  38*  N.  latitude  to  harvest 
groundfish.  Oregon  and  Washington  will 
be  conducting  an  experimental  fishery 
in  1968  on  thresher  shark,  a  species  that 
is  not  managed  under  the  FMP,  and 
request  that  the  vessels  issued  permits 
by  the  States  also  be  issued  a  Federal 
EFP  to  authorize  the  retention  and 
marketing  of  Federally-managed  sharks 
(soupfin,  leopard,  and  spiny  dogfish 
sharks)  taken  incidentially  in  the  State 
experimental  drift  gill  net  fishery  for 
thresher  sharks. 

Washington,  Oregon,  and  California 
are  developing  an  interstate  fishery 
management  plan  for  Uiresher  shark 
under  the  Inter-jurisdictional  Fisheries 
Act  of  1986  (IJFA).  In  addition  to 
obtaining  information  on  thresher  shark 
for  development  of  Uiis  plan,  the  States 
need  information  on  incidental  catch  of 
other  marine  species  in  the  thresher 
^ark  fishery.  To  obtain  such 
information  on  groundfish,  a  Federal 
EFP  is  necessary.  The  EFP^Uows  for 
retention  and  marketing  of  an 
undertermined  number  of  Federally- 
managed  shark,  especially  soupfin  shark 
[CaleorhJnus  galeus],  taken  incidentially 
in  the  thresher  shark  fishery  so  that 
information  can  be  collected  on  the  size, 
sex,  occurrence,  and  marketability  of 
these  incidentially-taken  sharks.  This 
information  will  be  used  to  evaluate  the 
regulations  which  have  the  effect  of 
prohibiting  the  use  of  drift  gill  nets  to 
harvest  groundfish  species.  > 

The  States  anticipate  that  20  to  no 
more  than  90  domestic  vessels  will 
participate  in  the  State  experimental 
drift  ^ill  net  fishery.  In  past  years,  no 
more  than  30  to  37  vessels  actually 
participated,' although  over  90  vessels 
expressed  an  interest  each  year.  Hie 
States  anticipate  that  no  more  than  the 
20  vessels  that  participated  in  the 
fishery  .last  year  will  be  involved  again 
this  year.  The  States  request  that  an  EFP 
be  issued  to  each  vessel  that  obtains 
and  validates  an  Oregon  or  Washington 
experimental  permit  in  1988.  The  State 
permits  restrict  each  vessel  to  use  of  one 
drift  gill  net  having  a  total  length  of  not 
more  than  1000  fathoms  with  mesh  sizes 
of  16  inches  or  greater.  The 
experimental  fishery  will  be  restricted  to 
the  EEZ  off  Washington  and  Oregon  in 
waters  west  of  20  nautical  miles  from 
shore  from  July  15  to  October  31, 1988. 
,  The  States  have  established  these 
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offshore  and  scfMonal  nabititiama  to 
alleviate  coDcetns  for  potential  marine 
mammal  or  Mabird  iovolvcaient  witb 
the  nets.  The  Stales  Witt  icquire  tba 
vessds  to  cany  obeesraers  tf  requested, 
and  have'  received  fanding  mider  the 
IJFA  for  approxiraatety  12wodi-iiiontha 
of  observer  coverage. 

Federal  EFPs  fw  tfaia  purpose  have  I 
been  issued  in  the  past,  bat  nAae  ot  the 
permittees  actually  conducted  any 
experimental  fishing  until  1987.  B^ty- 
five  vessels  vvere  issued  EFPs  fctr  this 
fishery  in  1987.  However,  only  29  (^  the 
\  esseb  actually  participated  in  the 
fishery,  making  84  landings  froni  July  1 
to  October  15^  1987.  Logbook  recwda 
6how  that  987  thresher  shuk  and  253 
snupfin  ahaik  were  taken.  No  leopard  or 
spmy  dogfish  shark  were  harvested. 

Copies  of  the  tFP  apfAcation  are 
being  forwarded  to  the  PlBcffic  FMiery 
Management  COuiicO.  the  U.S.  Coast 
Guard,  and  tfie  fishery  management 
agencies  of  Washington,  Oregon, 
CaltFomia  and  Idaho  along  wfdi 
informatioB  concerning  ne  cnrrent 
utilization  of  the  species,  the  citation  of 
regulations  which  wooh)  prohibit  tiie 
proposed  fishery,  and  lekvaiit 
biologica}  information. 

The  appiicatjon  will  be  discassed  at 
the  Ivitf  12-14,  ma.  pobBc  meeting  of 
the  Padfic  Fishery  Managencnt  Cooidl 
in  Portland,  Oregon.  The  NMPS  Regional 
Director's  decision  to  approve  or  deny 
issuance  of  an  EFP  wiD  be  based  on  a 
number  of  considerations  including 
recommendations  made  by  the  Cbonei! 
and  oomnents  received  fimn  die  pobiic. 
A  coi^  (rf  die  application  is  availaUe 
for  review  at  die  address  above.        | 

[l6\JJS.C.iemetseq.)  1 

Dated:  fiuie  9.1988.  I 

Richan)H.SdbMfar.  ' 

Director.  Office  ofFisherieM  Oaaaervationand 
Management,  Notional  Marine  Fisheries 
Service. 

[FR  Doc  98-13402  FHed  6-14-88;  8:45  am] 
BIUJM  OOOE  )sis.a-M 


naiiuiHi  lacmNcai  mromnnKNi 


The  National  Technical  Infiannatidn 
Service  (NTIS).  U.S.  Department  of 
Coi^erce.  intends  to  grant  to  Briatc^- 
Meyer</Inte9'a  Institue.  having  a  place 
of  business  in  New  York.  NY.  an 
exclusive  right  in  the  United  States  and 
foreign  countries  to  practice  die 
invention  embodied  in  U.S.  Patent    : . 
Application  Serial  Number  7-048, 148, 
"Small  Peptides  Which  Inhibit  Binding 


to  T-4RBceptan  and  Act  as 

Immunogens",  to  develop  peptide  Tas  a 
retroviral  vaodne.  The  pataal  ri^ts  {■ 
this  isveation  wtt  ba  assigned  to  die 
Ihuted  States  of  Aneiiea.  as 
represented  by  dw  Secretary  of 
Coi 


The  intended  exclusive  license  wiH  be 
royalty^bearing  and  will  comply  wi& 
the  terms  and  conditions  ctf  35  U.S£.  209 
and  37  CFR  404.7.  The  intended  Ucense 
may  be  granted  ttalesa.°witfaiB  sixty 
days  from  the  date  of  this  pidilished 
Notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  h'cense  would  not 
serve  the  public  interest 

Ini|uiries.  comments  and  other 
materials  relating  to  the  proposed 
license  most  be  submitled  to  Papan 
Devnani,  Office  of  Federal  Patent 
Licensing.  NTIS.  Box  1423.  Springfield. 
VA  22151. 


Douglas}. 

Office  of  Federal  Patent  Licensing.  Natitmol 
TechniixilIitfbrmatioaSavicB.  US. 
Deportment  ofCoiiwnei  ls. 

[FR  Do&  88-13480  FBed  8-14-88;  6:45  ami 
SMJJin  COOE  3S10-««4I 


Licensing;  NTIS.  Box  1423.  Springfield. 
VA  22151. 
Douglas  f.  CuBpioa, 

OfficeofFeduolPotaat  Ucemin^  National 

TecbnicoIIn(oimatkaiSuvie».US. 

Department  of  Commerce. 

[FR  Doc  88-13481  Hied  6-14-88;  89t5  am) 


Intent  To 

UcMMt  CetMS  Covpk. 


The  National  Technical  hfonnation 
Service  (NTIS).  U.S.  Dq»artnent  of 
Commerce,  intends  to  grant  to  C^tus 
Corporatian,  having  a  place  of  basiness 
in  ^eryville,  CA,  an  exclusive  right  in 
the  United  States  and  fore^  countries 
to  practice  the  invention  eaibodied  in 
U.S.  Patent  Application  Serial  Number 
7-094,618,  "iCa^-l  Facilitated  I>stection 
Isolation  and  Propagation  of  Monocyte- 
TnqiicHiV  hi  HiiBHn  Monocytes*.  The 
patent  rights  in  ttds  faivention  have  been 
asMpied  to  die  United  States  tA 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  cmaply  with 
the  terms  and  conditions  of  SS  U.S.C  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  firtmithe  date  of  this  piAIisbed 
Notice,  NTIS  revives  written  evidence 
and  argument  whidi  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  pubfic  intCTesi 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 


DEPARTMENT  OF  DEFENSE 

Offlc*  •!  tlM  Socralary 

DOD  Advtoory  Group  of  Electron 
DovIcm;  AdvlMry  CoaMRitta*  Meeting; 
Cioeed 

SUMMAHV:  The  DoD  Advisory  Group  en 
Electron  Devices  (AGED)  anaomces  a 
closed  session  meeting. 

OATK  The  meeting  will  be  held  at  0000, 
Thursday.  7  |uly  1900L 

AOoacss:  The  meeting  will  be  held  at 
Palisades  bistitufe  for  Research 
Services.  Inc.,  2011  Qystal  Drive.  Suite  . 
307,  Arlington.  Virginia  222SQZ. 


David  Slater,  AGED  Secretariat.  201 
Varick  Street.  New  Yorik  10014. 


iTNHCThe 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Ddiense 
Advanced  Research  Rtijects  Agency 
and  the  K4ilitary  Departments  widi 
technical  advice  on  die  ctmduct  of 
■economical  and  efliactive  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  md.  development 
programs  which  the  KGlitaiy 
Departments  propose  to  initiate  with 
industry,  universities  at  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Rafiatioo  Hanfened  Devices. 
Microwave  Tabes.  Displays  and  Lasers. 
The  review  wiD  include  details  of 
classified  defense  programa  throughout 

In  accordance  with  1 10(d)  of  Pub.  L. 
No.  92-463,  as  amended.  (S  U.S.C  App. 
n  10(d)  (1982)).  it  has  been  determtoed 
that  this  Ad^riboiy  Group  meeting 
concerns  matters  listed  in  5  U&C. 
552b(cXl)  (1962).  and  Uiat  accordingly, 
this  meeting.vrill  be  dosed  to  die  ptk^ 

.  L.M.  Bynnm. 

Alternate  OSD  Federal  Kegister  Liaison 
Officer,  Department  of  Defenae. 

lune  9. 1968. 

(FR  Doc  88-13446  Filed  6-14-88: 8:45  am] 

BiLUNe  cooe  mio-oi-m 
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DOOiMvte^  QraMp  ODawtraa 
D«vle««  AMMry  CMBiiilttM  Meeting: 
Cloeed 


:>AfoildiigGroapB 
(Microelec^nics)  of  the  DoD  Advisory 
Group  en  Ebctron  Devfoes  ( AGSD) 
aimoancei  ijclosed  session  meetiiQ. 
DMS:  'Oeoji^eting  wdB  be  held  at  0900, 
Ikonday  efid  Pridejr,  2S-24  June  1988. 
•noMlfc  1^  neefipg  will  be  held  at 
the  NatiooalBureaii  «f  Standards.  325 
Broadway,  Iqoom  1107.  Boulder. 
Colorado  I 
FOR  RMTNIfif  mrOIIHAllOM  CONTACT 

Becky  Terry.|ACXD  Secretariat.  2011 
Crystal  DriV#.  Arlington.  Virginia  22282. 

tueeLEMarrMw  wranunoN:  IW 

mission  of  the  Advisory  Group  is  to. 
provide  the  ^nderSeoetaiy  of  Defense 
for  Acquisition,  the  DlrectoL  Defense 
Advanced  4#searcih  Prqjects  Agency 
and  theMMltlary  Depwtiaenls  wMi 
technical  atwice  on  the  conduct  flS 
econonical  land  effective' researdi  and 
develnpmwilj  pnogranu  in  the  area  qf 
electiendeinces. 

1lK.Werl(ibg  Group  8  meeting  will  be 
limited  to  review  of  research  and 
devdopmeitt  programs  uMdi  the 
militaiy  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  Microelectronics  area 
inclui^  suoh  programs  as  intqirated 
circuits.  cli^Bc  coupled  devices  and 
raemooet.  llhe  review  will  incfaide 
dassified  program  details  throe^ioat 

In  acoordtoce  with  §  10(^  of  Pub.  L 
No.  B2-46aiAM  amended.  (5  U.S.C.  App. 
U  10(d)  (Ifltti).  it  has  been  determined 
that  tfris  Adji^sory  Group  meeting 
concerns  meters  listed  in  5  U.S.C. 
552b(c)(l)  (1id82|,  and  that  accordingly, 
this  meeting  tvill  be  closed  to  Uie  puUic. 

L.  M.  Bynim.;  | 

Ahemate  OSptFederalMegmter  Liaison 
Officer  DepQU^tent  of  Defense. 

(FS  Dec.  «-lpl*47  Filed  6-14-U:  8:45  am] 
BnxiNO  cone  aiw-st-ii 


Joint  Skaiti  katkMwi  Defense 
UnivereNy  Man!  of  VtsHore  Meeting 

AOCNCV:  National  Defense  University, 
Depai^aeotief  Defense. 

ACnOM:  Notke  of  meeting. ' 

•WMMlMRllie  President,  National 
Defense  Uidi^ersity  has  scheduled  a 
meeting  of  the  Board  of  Visitors. 
■Ate:  The  eteeting  will  be  held  between 
OnO-1200  attd  1330-1600,  July  8, 1«88. 
ADomss:  lie  meeting  will  be  held  in 
the  IM  Gooiierence  Center  of  Theodore 


Roasewek  Hall  {Buiidii«  61).  Fort  Lesley 
f.  McNair.  We«hii\gton.  DC  2M19-6000.  '. 


IkTION  CONTACT: 

The  Director.  University  Hans  and        '^^ 
Programs,  National  Defense  University, 
Fort  Lesley  }.  McNair,  Waiihington.  DC 
20319-600a  phone  475-1145.  to  reserve 
space.  j 

SUPMfMBnARV  infomhation:  The  I 
agenda  wiU  fndude  present  and  future  1 
educ^enai  and  research  pkns  for  the 
National  Defense  University  and  its 
fmaipftMntSL  The  meeting  is  open  to  the  ! 
pufafic  hat  (he  hmited  space  available  '' 
for  observets  will  be  allocated  on  a  first-: 
oeme.  fint-eerved  basis.  \ 

LM.  ByiMBB,  I 

AJternaleOSD  Federal  B^gieterLiaisaa         J 
Officer.  Depatment  of  Defatse. 

jme  s,  iSBB* 
[FB  Doc.  eS-lMM  Filed  6-14-8S;  8:45  an^ 
!  ssie-ai-H 


Of  the  Army 


Board  or  Vieilare,  United  Statee 
MMIary  Acatteai^  Open  Meeting 

la  accoidance  with  section  10(a)(20) 
of  the  Jfoderal  Advisory  Committee  Act 
(Pd).  L  92-463).  amoaneement  is  nade 
of  the  foHowing  meeting. 

Namae  of  Oommittee:  Board  of 
VisitoES,  IMted  States  Military 
Academy,  ^ 

DmteM  of  Meeting:  14-15  July  1988. 

Woce  t^ Meeting:  West  Point,  New 
TorL 

Start  Time  of  Meeting:  9:00  8(.m..- 14 
fnlylflBe. 

ewofOBBD  agenda:  Briefings  on  the 
Standuds  of  Admissions;  Fourth  Class 
System  and  Disciplinary  System;  and 
Changes  in  the  Militaiy  Development 
Prolan.  The  Board  will  also  receive 
updates  on  the  following:  the  Academy 
Schediile;  Fellowship  in  Leader 
Derotopewnt;  Career  hnpact  of  USMA 
Assignment;  DA  Report  on  the  West 
Point  Quid  Care  Center  and  Cadet  Pay. 

All  proceedings  are  open.  For  further 
infonnation.  contact  Colonel  Larry 
DonnUhome.  United  States  MiUtaiy 
Academy.  West  Point,  New  York  10996- 
5000,(914)938^723. 

For  the  Board  of  Visitors. 

liiiy  K.  Diiiithnma. 

COL  EN,  Executive  Secretary.  USMA  Board 
of  Visitors. 

[FR  Doc.  88-13484  Filed  fl-M-Sft  8:45  am] 
SNJJNO  cooc  srw-M-a  ; 
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Av^Miityofa 
iData 


Conaaodlty 


AOBtCVS  Goips  of  Engineers. 
Department  of  the  Army.  DOD. 

action:  Nofice. 


vsThis  notice  announces  the 
U.S.  hrmy  Corps  of  Engineers'  Water 
Resoume  Support  Center,  Waterbome 
Commerce  Statistics  Center  release  of  a 
public  dkuB^n  data  base  of  waterbome 
coBMneditf  movement  < 


CFnECnVE  fUTC  lune  15. 1988. 


;  U.S.  Army  Corps  of  Engineers, 
Wateibome  Commerce  Statistics 
Ceater,  P.a  Box  6128a  New  Orleans, 
LA  79161-1280.  (For  farther  information. 
Contact  David  Penick,  504-862-1470). 

supetHMHTARy  intomiatnm:  The  U.S. 
Army  Corps  of  Engineers'  Water 
Resooroe  Siqiport  Center,  Waterbome 
Ooomeroe  Statistics  Center,  will  release 
a  ptiUic  domain  data  base  of 
waterbome  commodity  movement  data. 
The  Corps  receives  derailed  waterbome 
commodity  movement  infomation  as 
required  by  the  1922  Rivers  and  Harbors 
Act  from  vessel  operating  companies 
Iwt  is  proinbited  fron  releasing  the  data 
to  the  public  unless  the  data  are 
aggregated  such  that  the  individual  i 
company  moves  cannot  be  identifiedi''^ 
The  Corps  will  continue  to  protect  the 
confidentiality  of  tiie  data  provided  by 
individual  companies  and  will 
simidtaneoesly  provide  the  general 
pabUc  vnth  usefiil  origin/destination 
(O^)  commodity  flow  data  which 
heretofore  have  not  been  available.  The 
geograplucal  entities  used  in  this  data 
base  are  shown  below: 

PuBuc  Domain  Data  Base  Reach 
Definitions 


1.  Upper 

MissiSMppi 
Rivec. 


ZLoiMr 
Upp» 

Minisqppi 
Rivar. 


Description 


MM.  to 

flMMIIh  of 


Moutiof 


River  to 
moulhof 
OMo  River 
(CairalU- 


Induded 


..Upper 
Mississippi  River. 


.  .Louver  Upper 
MiHiiiippi  River 
(tlinolB  River  to 
Missouri  River). 

.  .MkMe 
MiMlitippi  River 
(Misaouri  River  to 
Ohio  River 
including 
Kaskaskia  Rive^. 


22374 
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PuBuc  Domain  Data  Base  Reach 
Definitions— Continued  I 


1988 


Reach  Name 

Description 

3.|jO«Mr 

Mouth  of 

.  .  .Lower Middle 

MniiSSVfM 

Ohio  River 

Mississippi  River 

River 

(Cairo,  m. 

(Ohio  River  to 

Cairo  to 

to  Baton 

Baton 

Rouge.  LA. 

Including  Yazoo 

Rouge. 

River. 
.  .  .  Upper  Dmmt-.:, 

. 

Mississippi  River 
(White  River  to 
Old  River). 

'     » 

.  .  .  Lower 

- 

(Old  River  to 
Baton  Rouge). 

4.  Lower 

Baton 

.  .    Miiiiiiitiri 

MisiigsiPiii 

Rouge.  LA 

River  (Baton 

Mmr 

(including 

Rouge  to  New 

BMon 

port)  to 

Ortawtt). 

Rouge  to 

Gulf  and 

.  .  .  Mississippi 

GuN. 

other 

Miver  (New 

channels 

Orleans  to  Gulf). 

and  rivers. 

.  .  .Ouachita— 
Black  and  Red 
Rivers. 

*'•*    ' 

.  .  .Old and 
Atchafaiaya  Rivers 
(from  Mississippi 
River  to  Gulf). 

.  .  .  Baton  Rouge  to 
Morgan  City.  LA. 
Bypass. 

5.  Illinois 

Chicago.  IL 

.  .  .  Illinois 

Waterway. 

(Chicago 
River  Lock) 
to  mouth 
o(  Illinois 
River. 

Waterway. 

AMssouri 

Sioux  City.  lA 

.  .  .  Missouri  River. 

River. 

to  mouth 
at 

MttSISSippi 

River. 

1         • 

7.  Ohio  River 

Heads  of 

.  .  .  Upper  Ono 

System. 

navigation 

River  (confluence 

to  mouth. 

of  Monongahela 

and  Allegheny  at 

Pittsburgh  to 

Kanawha  River). 
.  .  .Middle Ohio 

River  (Kanawha 

River  to  Kentucky 

River). 
.  .    Lower  Ohio 

River— Three 

(Kentucky  River  to 

(areen  River). 
.  .  .Lower Ohio 

• 

River— Two 
(Green  River  to 
Tennessee  River). 
.  .LoimrOhio 
River-One 

»■  ■    \, 

(Tennessee  River 

tomutt)). 
.  .  .  MofK>rigahela 

River. 
.     .  Allegheny  River. 
.  .  .  Kanawha  River. 
.  .  .  Kentudty  River. 
. .  .Green and 

Barren  Rivers. 
.  .  .Cumberland 

River. 

Public  Domain  Data  Base  Reach 
DEFiNmoNS— Continued 


UMI 


Reach  Name 

mckjded 

8. 

HMdoi 

...Upper 

Tennessee 

naviQation 

River. 

above 

and  Clinch  River 

KrwxviNo, 

(head  of 

TNtO 

naviQationto 

1 

TarmBaaa^ 
Tombigbae 
Waterway). 
.  .  .Lower 
Tenrteaaee  River 

Terywsee 

Waterway  to  Ohk) 
River). 

9.  Arkansas 

Catoosa.  OK 

.  .  .  Arkansas  River 

River. 

(near 

(indudbig 

Tulsa)  to 

Verdigris.  White 

and  Black  Rivers). 

10.  Gulf 

New  Orleans 

.  .  .  GIWW  West— 

Coast- 

to 

Orw  (from  New 

West 

Browns- 

Orleana.LAlo 

vine.  TX 

Cak:asieu  River). 

.  .  .  GIWW  West- 
Two  (Calcasieu 
River  to  Corpus 
Christi.TX). 

.  .  .  GIWW  West- 
Three  (Corpus 

ChristLTXto 
Brownsville,  TX). 
.  .  .  Houston  Ship 
Charwtol. 

11  GuN 

New  Orleans 

.  .  .  GIWW  East- 

Coast-East 

to  Key 

One  (from  New 

WeslFL 

OneanB.LAto 
MobaeBay 

Mississippi  River 
Gulf  Outlel  and 
Pearl  River). 
.  .  .  GIWW  East- 
Two  (Mobile  Bay 
to  St  Mart(8.  FL). 

• 

.  .  .Florida Gulf 
Coast  (St  Maries, 
and  FHm  Rivers. 

.  .  .  Apelachlnnla. 
Chattahoochee, 
and  FNnt  Rivers. 

12.  Mobile 

Head  of 

.  .  .  Bli^ck  Warrior- 

River  and 

navigation 

Mobilo  Hartior 

Tnbutanes. 

i,- 

to  rnouth. 

(Black  Warrior 
River-head  of 
navigation  to 
mouth,  Tombigbee 
River— mouth  of 
Black  Wwrior 
Riverto 

ooniajanca  wnn 
Alabama  River. 

MobaeBay, 

Moble  Harbor) 
.  .  .  Alabwna^^oota 

Rivera. 
.  .  .Tennessee- 

Tombigbee 

Waterway. 

13.  South 

Key  West 

.  .  .  Fkxida-Georgia 

AUanlic 

FL.to 

coast 

Coast 

North 
Carolina/ 
Virginia 
bordsf. 

.  .  .  CaroKnas  coast 

Public  Domain  Data  Base  Reach 
DernitiOns— Continued 


PUBI 


Hoacn  narna 

Oeacriplion 

mchxlad 

14.Middto 

NOftti 

.  .  .Chesapeake 

AUMIliC 

etnm/ 

andOelaMwe. 

Coast 

Vbginia 

Bays. 

JBordar  to 

NawYori!/ 

New  York  ooaats 

Connecti- 

(inckides  Hudson 

cul  border 

Rivar  to  Watafford* 

(inckides 

NY). 

Hudaon 

Rivar  from 
Watarford, 
NY  to 
mouth). 

15.  North 

New  York/ 

.  .  .  North  Atlande 

at? 

Connecti- 
cut border 
to 

CMMftHt 

Coast 

- 

16.  Great 

Great  Lakes, 

.  .  .  New  Yori(  State 

Lakes 

St 

watorways. 

SystaiTi 

Lawrance 

.  .  .LakeOntMio 

(U.S.). 

saawayi  -* 

and  St  Lanwenoe 

NawYorti 

Seaway. 

State 

.  .  .  Lake  Erie. 

watsrways. 

.  .  .Lake Huron. 

and 

.  .  .  Lake  MkMgM. 
.  .  .  Lake  Superior. 

oonnocling 

ctennala. 

17. 

PugatSouQd 
CaMfomia/^ 

.  .  .  Pugel  Sound. 

Washing- 

. .  .Oregon/ 

ton/ 

V    Washington  coast 

Oregon 

Oragon 

\ 

Coast 

bordaf. 

\ 

18. 

LewMon,IO. 

...\lpper 

Cokimbia- 

to  mouth. 

Cohimbia-Snake 

Snake 

Wataiway 

Waterway/ 

(Lawialon.  10  to 

fa^^^hflft^^k^^^  ■  dhd^k 

River. 

andOam). 
.  .  .Lower 
Cokimbia-Snaks 
Waterway  (from 

- 

moulh)/Wlllamstte 
Rivw. 

laCaMomia 

CaKlomia/ 

.  .  .Northern 

Coast 

Onagon 

Cailomia 

t)ordar  to 

(Oregon/CaWomia 

Mexican 

bovdartoSan 

FrwdaooBay). 
...  San  Frandaco 
Bay  area. 

and  San  Joaquin 
River. 
.  .  .  Cantrai/Soulh 

San  Frandaco  Bay 

toMsKtaan 

border). 

20.  Alaska ...... 

.  .  .  Southeast 

Alaska 
(p«nhandto). 
.  .  .SouMiCenM 
AtaNkaooMt 

ooasia  of  Alaska 
(bidudbig 

, 

AlewHana). 

21.  Hawaa 

.  .  .  Hawai  and 

andPacHic 

PmHIc  TanNoriea 

Terriloriea. 

Ondudse  Hawai. 
American  Samoa. 
Quant,  and 
vonffiOrMvaann  oi 

Wands). 

Reach  Nai 


22. 


Caribbei 


23t  Greet 
Lakes 
ICanadi 


24.  Rest  a 


2S.Trw»- 
Shlpnwr 
Arcia. 

26.  Other. 


-    T|ieo 

coinpan 

aggregai 

generic 

commoc 


-POOB 


groups 


T 

0100 
0900 
1000 
1100 
1300 
1400 
2000 
2400 

2600 
2800 
2900 

32oe 

3300 
4000 
4100 


Secon 
exist  tfa] 
oeaqMB 
fromthi 
desdnai 


/ 


PuBuc  O^fyMM  Data  BMC  acACH 
DEFiNmoNS— Continued 


ReachNanw 


22. 


Cwibbean. 


23t  Great 


24.  Rested 
world 


2S.Trw«- 
SNpnwnt 
Araia. 

26.  (Mtar 


k)Mcription 


fWMwMBO 

Md  Virgin 


(nMflo  Rioo  and 


.    RasiofWorfd 
(nolinohidad  ns 
RMCh).. 
.  .  Lalia  Ontarie 
and  St  LaiMflnoa ' 
SMMMyfOHWda). 
.  .UAaEiia 
(Canada)  mdudkig 

.  .Lake Huron 

FawadH. 

.  .take Superior 

{Canada). 


.    T|ie  con{![(teiiittalHy  of  individual 
corapeny  datti  wiil  be  protected  by  nnt 
aggregatipg  oommodities  to  1m|^  levd 
generic  onnnindity  9tnq».  Tltese 
commodity  gH)q)8  are  defined  below: 


Seconifly,  K  wiU  be  requined  that  there 
exist  three  of  tnoie  veesel  eperatiag 
oonpaBiee  Btuviiif  the  comiiindi^  V^vft 
from  the  are^  |af  (Higin  to  the  area  of 
destinatiaB. 


TUsdly.  «m  data  baM  ^«iH  he  aaalyied  to  detemrine  M  itmm  exkti  any  ene 
catgriof  aMwt  4haa  tO%  ef  aay  one  commodity  group  betvaMB  am  ana  of 
origiB  aadaa  area  <rfdeatiDrtioB.  Should  this  occur  the  data  for  that  particular  0/ 
D  pair  and  fioimaodi^  graup  waU  he  changed  to  tfv  ooonudl^  grni^  «H»-Odier. 

Ihe  public  domain  daU  base  wiM  be  provided  in  diree  distinct  presantatiens. 
The  first  wQl  group  all  ooaimodity  oravements  by  unique  reach-to-reach  combina- 
tions sorted  by  oij^  reach. 


Exaniple:  Ilunois  Waterway  to  Missouri  Riveb 


Veer 

•rSsr 

Oeat 
nmctt 

COONfl 

TomilOSO) 

85 

85.-.                _._.    _ 

85 

85 „.    _.     . 

5' 
5 

5 

S 

6 
6 

6 
« 

2000 
2600 
2900 
S330 

rjoee 

1.300 

17.000 

1.000 

F«ad  a  MMrad  AodMOk. 
Chemicals  a  FertHzara. 
PiaMauiBPRiduaia. 
Maul  RrodueiaS  Soap. 

■aoitlHir. 


Hie  second  presentation  will  be  similar  to  the  &st  except  that  die  date  will  be 
sorted  by  desttnatioB  reach.  Htis  will  simplify  a  search  for  ioiarawtioo  on  the 
receiving  aide. 

The  third  preseotatisn  wffi  gro^  all  unique  reach-to-reach  combinations  by 
ooanaiodity  9«ap  sorted  by  oripa  reach  within  coiBBiodity  groap. 


ExAMPte:  Farm  and  Tobacco  Products 


nm 

■St 

Oaal 
j«Mh 

Oomm 

Tans(IOOO) 

85... 
Rfi 

.„... . 

1 
1 

4 

.      4 

r 

8 

0100 
0100 
O100 

75.000 
14.000 
10.080 

Upper  Miss,  to  luMver  Miss. 

Upper  Miss,  to  Ohio  Rivsr  System. 

m 

Lower  lass.  to  Temi.  fUmL 

'aortlcey. 


As  shown  in  these  exampAes  each  data  record  wHl  contain  the  cdendar  year 
that  the  BoveaieBt  occurred,  the  origin  reach,  the  destination  reach,  commodity 
code  aad  tonaege.  This  same  data  arill  be  made  available  on  magnetic  tape  or 
flopiqrdisL 

Avaflability:  This  pid>Uc  domain  O/D  data  for  calendar  year  19BS  is  available 
in  printed  fona  ia  all  three  presentations  at  a  cost  of  $l$.tX).  The  cost  of  flie  data  in 
ASCn  text  oa  floppy  disk  is  an  athiitional  $35  A). 

Calendar  year  1986  public  domain  O/D  data  wifl  be  availaUe  in  February 
198& 

Requests  should  be  mailed  to:  Waterbome  Commerce  Statistics  Center,  P.O. 
Box  Bizaa  New  Orieans.  LA  70161-1280. 

Chedcs  or  money  orders  should  accompany  the  requests  and  be  made  payable 
to  FAO,  USAED,  New  Orleans. 
Richard  A.  RotUlum.  ' 

Colonel.  CE  CommanderfDirector.  Water  Resources  Scfpport  Center. 
[FR  Doc.  88-1M83  Ffed  0-14-88;  8:«S  am] 
MLUMQC0DES7ie-M4i  I 
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DELAWARE  RIVER  BASIN 


Comminion  MeetinQ  end  PubHc 


Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
June  22, 1988  beginning  at  1:00  p.m.  in 
Anita's  Room  of  the  White  Beauty  View 
Resort  on  Lake  Wallenpaupack  in 
Greentown,  Pennsylvania.  The  hearing 
will  be  part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public. 

An  informal  pre-meeting  conference 
among  the  Commissioners  and  staff  will 
be  open  for  public  observation  at  about 
IIKX)  a.m.  at  the  same  location  and  is 
scheduled  to  include  a  presentation  on 
the  water  management  Task  Force 
recommendations  of  the  Economic 
Development  Council  of  Northeastern 
Pennsylvania. 

The  subjects  of  the  hearing  will  be  as 
follows: 

AppBcatioas  for  Approval  of  the     | 
Following  Projects  Pursuant  to  Article 
lOJ,  Article  11  and/or  Section  3 J  of  the 
Compact  j 

1.  Longwood  Gardens  D-87-53.  Ah 
application  to  modify  a  0.1  million 
gallons  per  day  (mgd)  sewage  treatment 
plant  that  serves  Longwood  Gardens 
and  several  homes  in  East  Marlborough 
Township,  Chester  County, 
Pennsylvania.  The  applicant  proposes  to 
improve  existing  secondary  treatment 
effluent  by  the  spray  irrigation  process 
on  40  acres  of  land  west  of 
Conservatory  Road.  Only  during 
prolonged  or  heavy  rainfall  and 
extremely  cold  weather  will  efHuent  be 
discharged  through  the  existing  outfall 
to  an  unnamed  tributary  of  the  East 
Branch  Red  Clay  Creek.  No  expansion 
of  treatment  plant  capacity  is  required. 

2.  East  Marlborough  Township  D-87- 
82  CP.  An  application  to  construct  a 
sewage  treatment  plant  to  serve  some 
existing  and  proposed  homes  in  Kennett 
and  East  Marlborough  Townships, 
Chester  County,  Pennsylvania.  The 
proposed  sequencing  batch  reactor 
facility  is  designed  to  provide  high 
quality  secondary  treatment  of  an 
average  flow  of  0.15  mgd  and  a  peak 
flow  of  0.375  mgd.  Treatment  plant  ■ 
effluent  will  be  discharged  to  an  , 
unnamed  tributary  of  the  East  Branch 
Red  Clay  Creek. 

3.  County  of  Bucks  D-87-99  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  3i)  million  gallons  (mg)/30  days  of 
water  to  Neshaminy  Manor  Complex 
from  new  Well  No.  5,  and  to  retain  the 


existing  withdrawal  limit  from  all  wells 
(Nos.  1-5)  of  4.5  nig/3Q  days.  Well  No.  5 
is  located  about  310  feet  north  northwest 
of  the  intersection  of  Kelly  Road  and 
Route  611,  in  Doyletownship.  Bucks 
County,  and  is  located  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

4.  American  Olean  Tile  Company  D- 
88-18.  An  application  to  upgrade  an 
industrial  process  wastewater  treatment 
plant  located  in  Lansdale  Borough. 
Montgomery  County,  Pennsylvania.  The 
existing  tertiary  treatment  plant 
processes  an  average  flow  of  0.08  mgd. 
The  proposed  upgrade  is  designed  to 
treat  up  to  0.2  mgd  which  will 
accommodate  future  process  expansion. 
Treatment  plant  effluent  will  be 
discharged  to  an  unnamed  tributary  of 
.West  Branch  Neshaminy  Creek. 

5.  City  of  Harrington  D-88-27  CP.  An 
application  for  approval  of  a  ground 
water  ^yithdrawal  project  to  supply  up 
to  17  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
existing  Well  Nos.  1, 2  and  3.  which 
have  not  previously  been  included  in  the 
Comprehensive  Plan.  The  project  is 
located  in  the  City  of  tiarrington,  Kent 
County,  Delaware. 

6.  Shoh'ol  Falls  Trails  End  Property 
Owners  Association  D-88-32.  fiii 
application  to  construct  a  new  sewage 
treatment  plant  (STP)  designed  to 
provide  tertiary  treatment  of  an  average 
flow  of  0.205  mgd  frt>m  1,850 
campground  lots  located  in  Shohola 
Township,  Pike  County,  Pennsylvania. 
The  existing  0.075  mgd  plant  will  be 
abandoned  upon  completion  of  the 
proposed  STP.  The  existing  physical/ 
chemical  process  will  be  replaced  by  an 
innovative  process  that  fealHres 
biological  treatment  via  the  Intermittent 
Cycle  Extended  Aeration  System.  Plant 
effluent  will  be  discharged  to  an 
unnamed  tributary  of  ^ohola  Creek, 
approximately  100  feet  downstream 
from  the  existing  outfall. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request 
Please  contact  David  B.  Everett 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 
Susan  M.  Waisman, 
Secretary. 
June  7. 1968. 

(PR  Doc.  8S-13482  Piled  6-14-88: 8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CofiMniwIon 

[Deckel  Noe.  CPW-416-000  el  aL] 

Souttiem  Natural  Qaa  Company  et  al.; 
Natural  Gaa  Cartfficate  Filings 

lune  10,  loea 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Natural  Gas  Company 

(Docket  No.  CP88-41fr-000] 

Take  notice  that  on  May  26, 1988. 
SouthenhNatural  Gas  Company 
(Southern).  Post  Office  Box  2563, 
Birmingham,  Alabama  352Q2-2563,  filed 
in  Docket  No.  CP88-416-000  a  request 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
delivery  point  under  the  authorization 
issued  to  Southern  in  Docket  No.  CP82- 
406-000  for  a  new  point  of  delivery  to 
the  city  of  Dublin,  Georgia  (Dublin),  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Southern  states  that  it  provides 
natural  gas  service  to  Dublin  at  two 
points  of  delivery  in  Baldwin  and 
Laurels  County.  Georgia,  as  specified  in 
the  Service  Agreement  between 
Southern  and  Dublin  dated  September 
23, 1987.  Southern  proposes  to  install 
and  operate  an  additional  point  of 
delivery  (Dublin  No.  3)  in  Laurens 
County.  Southern  states  that  Dublin  has 
informed  Southern  that  the  additional 
point  of  delivery  would  be  used  to 
provide  a  natural  gas  service  to  the 
Southeast  Paper  Company. 

In  order  to  implement  the  new  point  of 
delivery,  Southern  states  that  it  plans  to 
construct,  install  and  operate  a 
regulatory  station,  a  meter  station  and 
all  appurtenant  facilities.  The  total 
estimated  cost  of  the  proposed  facilities 
is  $184,580.00.  Dublin  has  agreed  to 
reimburse  Southern  for  the  total  actual- 
cost  of  the  proposed  construction  and 
installation,  it  is  stated. 

Southern  states  that  the  total  contract 
demand  to  be  delivered  to  Dubhn  after 
the  proposed  installation  would  not 
exceed  the  total  contract  demand 
authorized  prior'to  the  implementation 
of  the  new  point  of  delivery.  In  addition. 
Southern  indicates  that  the  activities  are 
not  prohibited  by  any  existing  tariff  of 
Southern.  Southern  proposes  to  provide 
Dublin  No.  3  with  a  contract  delivery 
pressure  of  400  psig. 
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Southern  ajlto  states  that  it  has 
sulBdent  caMcity  to  aecomplish  the 
deliveries  prbbosed  by  the  installation 
and  operation  of  the  new  delivery  point 
without  detrUient  to  Southern's  other 
customers,  ami  that  construction  and 
operation  of  ^e  facilities  would  not 
result  in  any  ftpnnination  of  .service  and 
would  have  4  ne  minimus  impact  on 
Southern's  p^kk  day  and  annual 
deliveries.     | ! 

Comment  dtte:  July  25. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  jqiis  notice. 

2.  CNG  Tranitiisaton  Corporation 

(Docket  Na  C^W-<22-000] 

Take  noticfel  that  on  May  27, 1988. 
CNG  Transmi^ion  Corporation      - 
(formerly.  Coinsolidated  Gas 
Transmissionborporation),  445  West 
Main  Street,  marlcsburg.  West  Virginia 
26301  (referr^  to  herein  as  "CNG"). 
nied  in  DockM  No.  CP8a-422-O0O  a 
request  pursuant  to  S  157.205  and 
157.212(a)^f  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
lS7.212(a))  tol  idd  one  additional 
delivery  poinllto  deliver  sales  volumes 
for  the  account  of  Rochester  Gas  ft 
Electric  CorpcraUon  ("RG&E"),  its 
existing  jurismctional  customer,  under 
CNG's  "blanUt  certificate"  issued  in 
Docket  No.  (3)82-537-000  pursuant  to 
section  7  of  t|i^  Natural  Gas  Act  all  as 
more  fully  set  forth  in  die  request  which 
is  on  file  witq  the  Commission  and  open 
to  public  inspection. 

CNG  proposes  to  add  the  new 
delivery  point  for  RG&E's  account,  to  be 
known  as  the|  Caledonia-Barks  Rodd 
Connection. » the  existing 
interconnectijib  between  CNG  and 
National  Fuel  pas  Supply  Corporation 
(National  Fu^ll  in  the  Tovni  of 
Caledonia,  LiMngston  County,  New    • 
York.  National  Fuel  states  it  would  then 
ti-ansport  die  ifolumes  for  RG&E's 
account  to  aq  Existing  interconnection 
between  Nati|cinal  Fuel  and  RGftE  in  die 
Village  of  Avoh,  Monroe  County,  New 
York.  The  gas  to  be  delivered  at  this 
point  would  b#  fivm  CNG's  own  system 
supply,  with  Mtimated  deliveries  of 
approximately  100,000  dekathermsof 
natural  gas  p«^  year. 

CNG  statei^  that  the  proposed  delivery, 
point  would  pnovide  RG&E  with 
additional  supplies  needed  for  new 
residential  and  commercial  demand  in 
or  near  Avon]  New  York,  which  icannot 
be  delivered  $i  existing  delivery  points 
due  to  capacity  constraints.  'niu8,.th.e 


new  deUvery 
to  maintain  a 


point  would  enable  CNG 
Oontinuing.  dependable 


sypply  of  gas  1 9  RG&E,  it  is  st«ted.  In 


Addition.  CNG 


lis.delivery  ]  Ijiint  is  not  prohibited  by 


states  that  the  addition  of 


ito  tariff,  and  Uiat  RG&E  has  advised 
CNG  that  the  volumes  to  be  purchased . 
at  this  point  are  for  its  system  supply. 

Comment  date:  July  25, 1988.  in 
accordance-with  Standard  Paragraph  G 
at  the  end  of  tliis  notice. 

3.  Distiigas  of  Massachusetts 
Coipotatioa 

[Docket  Nos.  CP88-ieO-003  and  CP88^161- 
003] 

Distrigas  of  Massachusetts  * 
Corporation  ("DC»fIAC")  on  June  6, 
1988,*  filed  a  section  7(c)  request  for  an 
amendment  extending  the  term  j>f  the 
certificates  issued  on  March  21, 1968  in 
the  above-referenced  dockets  to  permit 
pOMAC  to  provide  the  certificated 
intemiptible  terrainalling  service  and 
Intemiptible  sales  for  resale  service  our 
LNG  imported  by  Distrigas  Corporation 
("Distrigas")  beyond  May  15, 1988. 
Specifically,  DCAIAC  requests  an  . 
extension  of  die  terms  of  the  certificates 
until  the  expiration  of  authority  granted 
by  the  Economic  Regulatory 
Administration  ("ERA")  related  to 
imports  under  Amendntient  No.  2  to  the 
1976  Agreement  between  Distrigas  and 
Sonatrach.. 

It  is  stated  Uiflt  on  March  21. 1988. 
DOMAC  was  granted  authority  to 
render  Intenruptil^e  Resale  Service 
("IRS")  and  Interraptible  Tenninalling 
Service  ("ITS").  It  is  explained  diat  this 
authority  was  direcUy  linked  to  ERA 
Order  No.  228,  issued  March  4. 1988,  in 
Docket  No.  88-05-LNG,  wfaidi 
auUiorized  LNG  imports  by  Distrigas 
under  Amendment  No.  2  to  its  1976 
Agreement  with  Sonatradi.  It  is  stated 
Uiat  die  Oider  allowed  LNG  to  be 
imported  through  May  15, 1988.  In  die 
order,  the  Commission  determined  that 
the  intemiptible  resales  and 
intemiptiblie  terminalling  service 
a'udiority  granted  to  DOMAC  should  be 
coextensive  with  the  QtA  import 
audiority  granted  in  ERA  Order  No.  228. 

Comment  date:  July  1, 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  €  at  the  end  of 
this  notice. 

4.  Tninkline  Gas  Company 

(Docket  No.  CP8S-431-OD0] 

Take  notice  diat  on  May  31, 1988.     ■ 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston.  Texas.  77001, 
filed  in  Docket  No.  CP86-431-000  an 
application  pursuanttb  section  7(b)  of 
the  Natural  Gas  Act  and  the  regulations 


'  Tb^fietition  to  amend  wu  tenderad  far.fiUn|  on 
May  IB.  1988.  honrevtr.  the  fae  required  by  1 381.207 
of  the  Coniniiakm't  Ridet  (tS  OK  381.207)  wa*  not 
paid  UUil.IuB^s;  1088.  Section  381.103  of  the 
CominiMion't  Ruiee  provides  that  the  filing  date  is 
the  date  on  wrhich  the  fee  is  peid. 


thereunder  for  authorization  permitting 
and  approving  abandonment  of  a 
certificate  of  public  convenience  and 
necessity  which  authorized  the  receipt, 
transportation  and  redelivery  of  natural 
gas  on  behalf  of  Columbia  Gas  i 

Transmission  Corporation  (Columbia),' 

;  all  as  more  fully  set  forth  in  the  ; 

application  which  is  on  file  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  and  open  for  public 
inspection. 

By  this  application.  Trunkline 
specifical^  requests  Commission 
authorization  to  abandon  siervice 
provided  to  Columbia  under  Rate 
Schedule  T-63  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  2.  Trunkline  states 
that  Trunkline  and  Columbia  entered 
into  a  letter  agreement  dated  March  17, 
1988  which  provides  for  the  termination 
of  the  transportation  agreement.  Upon 
grant  of  the  abandonment  Trunkline 
would  cancel  Rate  Schedule  T-63. 
Comment  date:  July  1, 1988,  in 

.  accordance  with  Standard  Paragraph-T 
at  the  end  of  this  notice. 

5.  High  Island  Ofhhore  System 

[Docket  No.  CP88-42ft4)00]  >       I 

Take  notice  tiiat  on  May  27,1988,      ' 
High  Island  Offshore  ^stera  (HIOS).  \ 
500  Renaissance  Center,  Detroit        '  ' 
Michigan  48243,  filed  in  Docket  No. 
CPB8-426-000  an  application  ptvsuant  to 
section  7(c)  of  the  Natural  Gas  Act 

^  requesting  authorization  to  transport    i ' 
natural  gas,  on  an  intemiptible  basis,  for 

"  ANR  Gathering  Company  (ANR 
Gathering),  all  as  more  fully  set  forth  in 

y  the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  j. 

, ,    HIOS  states  that  it  has  entered  into  ' 

'  two  gas  transportation  agreements    -  { 
dated  May  1, 1968,  to  pro^de.  on  ah     ' 
intemiptible  basis,  transportation  of  up 
to  a  maximum  daily  quantity  of  103.900 
Mcf  as  long-haid  gas  and  a  maximum 
daily  quantity  of  127,000  Mcf  as  sl^rt-  i 
haul  gas  for  ANR  Gathering  for  a  '      J 
primary  term  of  five  years  for  each 
transportation  agreement  and  continuing 
year  to  year  thereafter.  HIOS  states  that 
the  gas  for  the  long-hatd  transportation    . 
would  be  received  at  twenty-three  (23)    ■ 
receipt  points  located  along  FflOS      ' ; 
system  in  the  High  Island  Area,  offshore 
Texas  and  that  the  gis  for  the  short-hajal 
transportation  would  be  received  at  ' 
three  (3)  receipt  points  located  along 
HIOS  in  die  West  Cameron  Area, 
offshore  Louisiana  and  one  (1)  receipt 
point  in  Hi^  Island  Area,  offshore 
Texas.  HIQB  proposes  to  transport  the 
long-haul  gas  to  an  existing  | 

interconnection  of  ANR  Pipeline  ' 

Company  {ANR]  or  U-T  Offshore 
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System  (U-TO^  in  Block  10.  Weal 
CameroB  Aro^  efiriim*  I 
Stinpay  PiyeiiM  Cmai 
33«k  Hieli  bknd  Art*.  cAImm  Te 
andtofran^^ortlhertorth— ij— l»en 
existing  intcTMaacctiaB  cl  AMI  or 
UT06  IB  BfaMk  187.  WMt  Canaan 
Area.  offaiMr»  liJHenn 

HIOS  ptopows  to  cfaai^  ANB 
GadMf^  &»  carta  per  Md  fv  the 
long-haok  tranapoftotin»  and  4 J»  cealB 
per  Mcf  for  the  short-haul  transpoetaliaB 
under  its  Rate  Sdiediile  rr  kff  koBS^aal 
and  short-baal  tvaospcrtaliao  aemkfe 

Comniemtdate:fuifUnat,m 
accordance  «o&  Standard  Par^^apli  F 
at  the  end  of  this  aotioe. 

o-  fligB  fslamf  Ofisnore  Systesi 
(Owkat  No.  Cna-G7-«0i>| 

Take  aattce  tini  OB  May  27.  tgai^ 
Hig^  Uaad  OifaboK  Syatea  iHiOSX 
500  ReMJeaanoe  Carta.  Delrail. 
Micfaigaa  4nC3^  iled  in  Dacfcet  >te. 
CP88-427-08ftaB  applteatieD  parsaaBt  to 
sectioD  7(^  of  da  Natarak  Gaa  Ad 
requesting  authoriaatianle  ttainort 
natural  gas,  on  an  intecniptible  bans,  for 
A^{R  Supply  Company  (ANR  Sbpply).  all 
as  more  fuUy  setiarth  §•  ia  apptortieB 
which  ia  en  file  witb  the  CoBamiasion 
and  o^es  la  pubbctaspectiOR. 
.    mOSatateatfaatifcbaseateredkktoa 
gas  tranaportatiaa  ageaDeal  doited  Mjpy 
la,  196Sk  to  provide.  OB  aa  iatRrapttlite 
basis,  transpertatiso  of  up  to  a 
maxiaiuia  daily  qiiaatify  ol  HajOOO  Met 
of  gaa  {er  A^&l  Sappiy  fer  a  piiBMiy 
term  of  five  yeata  Old  cantimaag  year  to 
year  dteraafta.  loos' ataiea  thitl  thefaa 
woaid  be  received  at  eighteen  (lll> 
receipt  pointa  located  ^oag  HIOS 
system  in  the  High  Island  Area,  i  " 
Texaa  aad  traaq^ad  to  aa  eadatiag 
intercoaaection  of  ANK  PipelHM 
Company  (ANK}  or  U-T  OffshoK 
System  (U-TOS^  i»  Block  U7.  West 
CaaaroD  Area.  oBAon  Lowiniana  or 
Striagtay  P^te|iae  Coavaay  iB  Block  A> 
330.  Hi^  lalaod  Area,  offBhase  TexML 

HIOS  proposes  to  diaiieANR  Siqipty 
9.68  ce»ts  pet  Mcf  aader  ito  Rate 
Schedule  IT  fbc  leafrhaid  tcaaspottatioB 
service. 

.  Commeat  dbte.-}uly  1.  Ittft  iB 
accevdaace  wi&  Standard  Para^ph  F 
at  the  end  of  tbia  notice. 

[Docket  Na  CPas-ua-MO} 

Take  oatice  diat  ea  May  »,  19HU 
Northwest  F^mUb*  CorpOTattoi 
(Northwest).  2S6  Chipeta  Wey.  Salt  Ldce 
City,  Utah  •ogSk^lad  i«Dediel  Na 
CPa»-«lB^«(»  an  aM>K»ttan  paauant  to 
section  7(b)  of  the  Natwa)  Gaa  Act  lor 
permissioa  and  apfirvval  to  abaadsD 
certain  leeseheM  ptopaties.  aH 


fiiUy 

on 

pul 

Nortfaasasl  propotas  to  I 
transia  to  Aioa  Ott  Old  Gas ! 
Division  of  AtlanttoBkUUd  (ABCO) 
its  interest  in  certain  leas^old 
pr«q>ertiea  located  in  La  Rkta  Goanty. 
Colorado  and  San  Juan  County.  New 
Mexiaek  tt  is  stated  Aat  te  asrilpoMBl 
of  such  properties  would  be  effectuated 
pursuant  to  a  SettlsiasBt  AyeeosMt 
dated  M^  4. 1908.  between  Nardnsest 
aad  ASCO  which  setvas  ss  a  fiaal 
settknest  af  att  htif^iaa  aad  eiona 
caaoenmg  Nofthwesf  s  spedak 
ovetridK«  roya^  oblifatiena  aada  ito 
PLA>2  Agreeoait  with  ARCa  IT  ia 
furthet  stated  that  Mdes  As  tsfloa  of  dw 


from  escriMing  PLA-4  luyaltiBS. 
Norttsveslaiw  states  AaCHwoMBaef 
'  in  Ms  ^sisdlctieiial 


ayesd  to  csBvey  to  ARCO  m  pereear 

of  Northwest's  inteest  in  the  HA-Z 
leasehold  propatiessBd  to  make  a  i 
tiaw  payoei^  to  AltCO  of  tZ  skUlioB. 

Northweat  stetes  diat  dM  nA-2 
Agreement  cowers  aHKOxiiBately  3jB2a 
gross  acres  and  diat  there  are 
approxiiBiyeliy  55  gas  weHs  in  which 
Nwthwest  bw  an  iotosst.  Nsstfawest 
indicates  that  production  firom  dose 
wellf  far  the  IZrmaath  pertod  ending 
December  31. 1SB7,  was  appronimafa^ 
l.loaoOO  liAffittt  and  da  aaarinwa 
daily  stabilised  produciog  capacity  of 
Nor&weat^  iatorest  in  diese  wetls  is 
apprioxinatdy  3J  MklCl  It  is  indkatad 
thai  as  of  ^>ril  30^  1988.  NordHwest's  net 
investment  in  die  PLA^  prqi>erties  was 
$925J50S. 

Northwest  states  diat  the  subiect 
properties  ace  aot  included  hi 
Nortfiwest'a  rate  base  and  the 
production  therefrom  has  been  dpemed 
to  be  Mid  to  the  transmission  division  of 
the  company  at  the  wefihead.  It  is 
further  stated  that  sach  of  tbe  vmIIb  has 
received  final  Coamdlssioa  approval  for 
a  racDdmomiawfiilprike-aBdersectlbns 
103  and  lOB  of  die  UGPA  or  is  sirfiyec^  to 
a  ceSing  price  under  Sectkm  IM  c^tbe 
NGPA. 

R  fs  stated  diet  Northwest  and  ARCO 
have  entered  into  a  Gas  Purchase 
Contract  (GFK)  dated  May  4. 1988.  to 
provide  for  the  caatiBaad  pochaae  by 
Northwest  of  volumes  oS  gss  to  be 
produced  from  the  subject  feanhold 
properties.  It  is  risoststed  ikst  Ae  price 
to  be  pafd  by  Northwest  forges 
purchased  under  the  GnC'Woind  be  the 
lower  of  the  applicable  NGFA  naxhinnn 
.  lawfcl  price  or  the  cufieut  allemate  fiiel 
'priee. 

Northwest  states  the  SetUemeat 


investnent  wMch  it  kMtoAe  FLA-9 
propsfttea  or  ne  twe  ■nnofif  settMinefit 
payment. 

Caatttie/tt  dat^fvij  t,  19881  in 
accordance  with  Standard  PIsrapvph  F 
at  die  end  of  Ais  notice.  ' 

a.  Tannaaae  Gaa  Plpiiai  rnapsay 

[Decktt  Nr  Cna-49»-«l^ 

Take  notice  that  on  May  31, 1968. 
Teimesaea  Gaa  Pipeliae  Csapany 
(Applicant),  P.O.  Bex  2531.  HeuatoB. 
Texas  77252.  filed  in  Docket  No.  CP8»- 
432-OOD  a  request  porsoant  to  i  UA2Xi 
of  the  Commission^  Regulations,  tor 
authorisation  to  provide  a 
traospartati(»  sovics  for  Bienville  Gaa 
Marketing,  be.  (BienviBe].  e  mailceler. 
under  ^plicanf s  blaidcet  certificate 
issued  in  Docket  No.  CP87-I15-O0Q  on 
lune  18, 1987.  pursaanf  to  sectian  7[ci  of 
the  Natural  Gas  Act,  aDas  moiie  hilly 
set  out  in  die  request  on  file  V^th  the 
Commission  and  open  to  publie 
inspection. 

Applicant  state*  that  pursuant  to  a 
trsnsportotion  agreement  dated  i^ril  15, 
1988.  it  proposed  totifnspost  natwa) 
gas  for  Bienville  boto  a  poini  bcated  In 
West  Monroe.  Ouchito  Parisfaw 
Louisiana,  to  a  deCvery  paint  on' 
Tennessee's  system  locked  ia  Chicot 
County.  Arkansas.  The  end-usa  of  tbe 
gas  is  a  catfish  farmer  and  right-of-way 
grantor. 

The  Applicant  teditf  stetes  dtat  da 
peak  day  quantities  would  be  2fiO 
dekadams.  the  avenge  deily  qatatities 
would  be  40  dekathema.  and  dtot  da 
annual  qusBtitiaa  woidd  be  MjBSO 
dekedwras.Serv^Hnda  1 2ai223(e) 
romaenred  April-27, 198t.  aarepertod 
in  Docket  No.  ST8»-4582  (filed  May  «. 
198^ 

Qpsuaanl  doeer  Jaly  2S,  19911  to 
accasdenrv  i«idi  SteBHlaFd  Pan^aph  G 
at  the  end  of  ( 


.d^BBS  SMi.aaaaeiatodllnBRy  end 
eliminates  any  fixture  exposure  which 
Northwest  would  othexadse  have  with 
respect  to  gas  price  increasea  resohiBg 


9;  radSk  Cas  Ttansmlsshm  Caayany 

(Dodwt  ito.  cn»-aa-aM| 

Take  notice  that  on  October  It,  1988, 
RwfficCaaTVanShifseieaGBa^nny 
(PGT),  24SMbrhsl  Street  San  Rrsncisco, 
Califofflto  Mlflft  AM  to  Dodiet  No. 
CP9»-M-9n  a  pefitfoB  to  eownd  the 
ordv  isaqedMey  19, 19891  to  DiDckef  No. 
CP99-9»499l  pBPSBBRl  to  sectien  7  of 
the  Natural  Gas.Act,  so  as  to  antborize 
an  sntenSioB  of  the  term  of  tbe 
authetised  transpoftaflen  servfee*  for  ).R. 
SimptbtCeaapany.  (8iaqilef).aB  as  moee 
fally  set  for^  in  Ae  petftfen  to  amend 
which  is  carrenfly  on  file  with  the 
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Commisuon  ^d  open  to  public 
inspecticvL  ii 

PGT  requ^kts  tliat  its  auUiorized 
intemiptibl4  transportation  service  for 
Simplot  be  attended  to  expire  October 
27, 1985.  PGij  proposes  no  otlier  changes 
to  its  origins)  authority. 

Comment  date:  luly  1. 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  paragraph  F  at  the  end  of 
this  notice.  [I 

10.  Pacific  cjis  and  Electric  Company 

(Docket  No.  C983-35-002] 

Take  noti^fc  that  on  October  17, 1984. 
Pacific  Gas  uid  Electric  Company 
{PG*E),  P.Ol  Box  7442,  San  Francisco. 
California  94i20.  filed  in  Dodcet  No. 
CP83-35-00a  an  application  to  amend- 
the  order  isifued  May  13. 1983,  in  Docket 
No.  CP83-3Sj000  pursuant  to  then- 
en^ective  {(^484.127  and  284.222  of  the 
Commissionfi  Regulations  so  as  to 
authorize  ail  extension  of  term  of  the 
authorized  transportation  service  for  JJt 
,  Simplot  Company  (Simplot],  all  as  more 
fully  set  fort)}  in  the  application  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public  ' 
inspection.    I 

PG&E  reqi^sts  that  the  term  of  its 
authorized  interruptible  transportation 
service  be  extended  from  October  27. 
1984,  to  October  31, 1985.  No  other 
changes  are  proposed. 

Comment  Oate:  July  1, 1988.  in 
accordance  WAh  the  first  subparagraph 
of  Standard  l^ragraph  F  at  the  end  of 
this  notice.  I  \ 

11.  El  Paso  Natural  Gas  Company 

(Docket  No.  Cp|B2-«S6-00S] 

Take  noti44  that  on  September  21, 
1984,  El  Pasd  Natural  Gas  Company  (El 
Paso),  P.O.  Bbx  1«2,  El  Paso.  Texas 
79978.  filed  d  k>etition  to  amend  the  order 
issued  May  1$,  1983,  in  Docket  No. 
CP82-55e-0Q0  pursuaht  to  section  7  of 
the  Natural  Gas  Act  so  as  to  extend  the 
term  of  the  transportation  service  it 
provides  for  peker  Industries 
Corporation  (Beker),  all  as  more  fully  set 
forth  in  the  petition  which  is  on  file  with 
the  Commistiibn  and  open  to  public 
inspectioa 

El  Paso  reabests  that  the  term  of  its 
authorized  injemiptiblc  transportation 
service  for  Bwer  be  extended  from 
October  27,  ^984.  to  April  1. 1986.  No 
other  changes  are  proposed. 

Comment  ffite;  July  1, 1988,  in 
accordance  ««th  the  first  subparagraph 
of  Standard  |>bragraph  F  at  the  end  of 
this  notice; 

Standard  Palagraphs  * 

F.  Any  pergbn  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
'  filing  should  Kin  or  before  the  comment 


date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20428,  a  motion  to  interveneor  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  3^5.214) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  wUl  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  toparticipate  as<a  party  in 
any  hearing  therein  must  file  amotion  to 
intervene  in  accordance  with  the 
Commission's  Rules.        s       j 

Take  fiirther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  .upon  theTFederal 
Energy  Regulatory  Commissioti  by 
sections  7  and  15  of  the  Naturu  C^  Act 
and  the  Commission's  Rides  ofjPractice 
and  Procedure,  a  hearing  vnll  pe  held 
without  further  notice  before-t^e 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the    [ 
matter  fjnds  that  a  grant  of  the  < 

certificate  is  reqi^d  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  otM 
the  Commission  on  its  oWn  motion       S 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given.    . 

Underihe  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  ^e  hearing.         a 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the        I 
issuance  of  the  instant  notice  by  the    j 
Commission,  file  pursuant  to  Rule  214  ^f 
the  Commission's  Procedural  Rides  (18 
CFR  385.214)  a  motion  to  intervene  or  '> 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Rej^ations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shaD  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  tot  filing  a  protest  U  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  die  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  lor    : 
autl\orization  pursuant  to  section  7  o^ 
the  Natural  Gas  Act 
Loia  D.  CashtU.     - 
Acting  Secretary.  *" 

(PR  Doc.  86-13515  Filed  6-14-88;  8:45  am] 
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(Docket  Nos.  RP88-iaS-000  «id  TM8t-»- 
20-000] 


C04 
in  FERC  Gas  Tariff 


Algonquin  GaaTi 
Proposed 

June  la  1988. 

Take  notice  that  Algonquin  Gas 
Traiunission  Company  ("Algonquin")  on 
June  3. 1968.  tendered  for  filing  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  the  following  tariff  sheets: 

Proposed  to  be  Effective  March  1, 1988 

Original  Sheet  No.  203-A 
Second  Revised  Sheet  No.  362 
Third  Revised  Sheet  No.  363 
Fif di  Revised  Sheet  No.  364 
Fourth  Revised  Sheet  No.  365 
Fourdi  Revised  Sheet  No.  366 
FifUi  Revised  Sheet  No.  600 
Original  Sheet  No.  661 
Origint^  Sheet  No.  662 
Original  Sheets  No.  66a-e99 

Proposed  to  be  effective  May  1, 1988 

Alternate  Eighteenth  Revised  Sheet  No. 

204 
Fifdi  Revised  Sheet  No.  373 
Fourth  Revised  Sheet  No.  374 
Fourth  Revised  Sheet  Na  375 

Proposed  to  be  effective  June  1, 1988 

Nineteenth  Revised  Sheet  No.  204 

Algonquin  states  that  these  tariff 
sheets  are  being  filed  to  incorporate  the 
flow  through  of  certain  charges  by  its 
suppliers,  CNG  Transmission 
Corporation  ( "CNGT')  and 
Transcontinental  Gas  Pipeline 
Corporation  ("Transco")  in  the  services 
underlying  Rate  Schedule  F-2  and  F-3, 
respectively.  Algonquin  states  that  the 
revised  tariff  sheets,  are  proposed  to  be 
effective  on  March  1, 1988,  May  1, 1988, 
and  June  1, 1988  as  set  forth  above. 

Algonquin  states  that  on  March  14, 
1988,  in  Docket  No.  CP83-75-000,  CNGT 
filed  to  make  effective  a  charge  to  begin  - 
collection  of  the  costs  associated  with 
the.  abandonment  of  Consolidated 
System  LNG  Company's  Cove  Point 
facilities  as  approved  by  Commission    \ 
"Order  Approving  Contested  \ 

Settiement"  issued  on  January  28, 1988.    - 
Algonquin  states  that  it  is  filing  Original 
Sheet  No.  203-A,  Second  Revised  Sheet 
No.  362,  ThiM  Revised  Sheet  No.  363. 
FifU)  Revised  Sheet  No.  364,  Fourth 
Revised-Sheet  No.  365,  Fourth  Revised 
Sheet  No.  366.  Fifdi  Revised  Sheet  No. 
600,  Original  Sheet  No.  661,  Original 
Sheet  No.  662  and  Original  Sheets  No. 
663-699  to  revise  its  tariff  to  incorporate 
language  and  chaiges  to  reflect  the  flow 
through  of  the  above  mentioned  charge.  " 

Algonquin  states  that  on  April  29. 
1988.  in  Docket  No.  RP88-68  el  ai. 


»  ^  .-<*. 
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with  the  Commission's  "Order 
Accepting  Filing  Subject  to  Refund  and 
ConditiuBS,  BifiBbpsning  T^nnRral     J 
Conference,  Remanding  Limited  Issnes; 
And  Consolidating  Proceedings" 
("Order"),  issued  March  31. 1988  to 
incorporste  the  cuiMfiliaus  of 
Commission's  Order  mto  fts  tasiR  that 
will  aDow  Transco  to  recover  75%.  oi  its 
producer  contract  baydown/buyont 
costs.  Based  opon  TVansco's  fulfillment 
of  the  Comraiasian's  Order,  th*  eficctrvc 
date  for  Transco's  fUing  is  May  1. 1968. 

AlgonquHi  itutfaer  state*  teit  andee  its 
transportatio*  amBgraaeat  with 
-Transco  in  the  service  aiMieilyiiig  Rate 
Schedule  F-X  it  wfll  be  Maeaaed  a 
Commodity  Ptsdooer  Settteasmt 
Payment  ("PSF')  Charge  on  every 
MMBtu  transported  on  Ttanaso's 
system.  Algonquin  states  that  M  is  filing 
Alternate  Eighteentli  Revised  Sbeek  Not. 
204.  Fifth  Revised  Sheet  No.  373.  Fourth 
Revised  Sheet  No.  374  and  Fourth 
Revised  Sheet  Na  375  taidfact  the  Imw 
through  of  Transco's  Commodity  PSP 
Charge  to  Algoaquia'sF-SeaaloiBerac 
Algonquin  abe  state*  llwt  FMnetecirife 
Revised  Sheet  No.  2M  is  filed  for  the 
sole  iHupose  of  bringiag  forward 
Transco's  change  into  the  proposed 
effective  rates  forfme  1, 19B8  fSed  tar, 
by  AlgODqaia,  oo  May  17,  IflM  in  Dbdcet 
No.  TMn-2-2»-060  (tracker  of  ^fotN»»I 
Fuel  Gaa  Stapp^y  Carporatien'* 
Purchased  Gas  A^estment  filing,  dated 
April  29, 1988}. 

Algonqum  states  tftat.  based  upon 
actual  sales  for  the  12  month  period 
endbd  April  30, 1988,  revenues  and     j 
expenses  wiD  increase  $128,000  under 
Rate  Schedule  F-Z  and  $5174)00  under 
Rate  Schedule  F-3. 

Algonquin  Botes  that  a  copy  ot  thia 
filintg  is  being  served  iipoB  eactk  affected 
party  and  mtetested  stele  iiiawissiiins 

Any  persoD  desmag  to  be  heard  or  la 
protest  laid  fi&ag  shoaid  fie  a  neliai  to 
intervene  or  pratcst  vrilk  tbc  Redetal 
Eneigjr  Regulatory  Coaaiiaiiem  8BS 
North  Capitol  Street.  NR.  WaaUngtoit. 
DC  2M26k  in  accordance  wiA  ff  38S.214 
and  3Ki211  of  the  CoBuntssioB's  Rdesk 
and  RegelatioRS.  AR  such  motions  or 
protests  sho«rid  be  filed  on  or  before 
June  17, 1908L  Ptotesf  s  wS  be 
considered  by  die  Commission  hi 
determining  the  appropriate  action  to  be 
taken  bat  will  not  serve  to  make      ^ 
protestants  parties  to  the  proceedto^' 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiBag  are  on  file  with  the 
Commission  and  are  avMlable  fior  pubkc 


inspectioa  i»  the  PabKe  Mefccence 
Room. 


AttJKgSti'titnujr. 

[PR  Dae.  W-l3a»RiBde-44-«8;ft«$aar| 
nn-9%-m 


cp79-e2.  cp;»-i3e.  ca>7».t8o,  C3>7».iflai. 
cP79-2».ca»t-«ift,cp»  naiew-na. 
cpz»4«t,.cna-MbGm»-ui,  4 


[Dodwt  Na.  VtS-aT^^ao  •»  aL) 
CNQ  TrvtsiBfMion  C0rp4 


June  13, 

On  April  26:,  1988.  CNG  Ttansmission 
Corporation  filed  bi  Dock^  No.  CFBa- 
272-000;  et  aL.  a  petitioa  reqpiesting  that 
it  be  designated  as  holder  of  all 
certificate,  rate,  tarifTaad  other 
proceeding^  relating  to  Consolidated 
Gas  Transmfssion  CbrporatfoiL 

AuLoidliigty.  the  aoniortzations  issued 
by  this  Commteion  and  by  the  Federal 
Power  Coonnisston,  tte  proceeding 
cuiieutfy  pending  before  ttie 
Cuuiuiission.  the  fekC'  Gas  Tariff  on  fife 
and  any  other  records  or  proceedings 
relating  to  ConsoBdated  Gas 
Ttansmission  Corporation  are  hereby 
recfes^nated  as  diose  of  CNG 
Transmission  Corporation. 
°  A  fisting  of  ontfaorizations  and 
pending  proceedings  ir  set  forth  m  the 
appencfix. 

Tns  acdoB  is  taken  puisuaiit  to  18 
CFR  375.3(0(8}  of  the  Cuiiuirisslon's 
ndes. 

LoisD.CaiteK 
Acting  Secretary.        . 
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CP81-441.  CP81-M7,  CPn-4&2.  CPR-IMk 
CP81-49a  CPM-Slfl.CTM-628.  CKi-Vk 

cP89-tt.  cm-m.  CPBZ-ns.  cns-tss. 

CPB2-ie2,  CP82-187,  Cn»4ai.  CTM-IA 

cP82r277.  cP8a-a63i  GPt»-aM.  cna-40ii 
cPBz-ns,  cPB2-5ai.  cpaa-ncr.  cna-6S7. 

CP83-3.  GPB9.SZ,  (3B3-8Z.  GFD-V.CPO- 
178,  Cn9-t77,  aK(-338,  CP83-382.  CPtOr- 
386.  CTBtMW.  CF«»-«m  dm  SZ  CP84-128L 

cP84-t27,  cn«-r4^  cntrim.  cem-sm, 
cns.«ia,cn4-aoft  cvM'^R  cn^-sn 

CP84-S7tk  CVOK-SK  Cfa»4S.  at»47.  GPB5- 

110.  ( 

480,  CPS6.«M»  I 

756.  CSM-3.  CPW-42.  GPaft-«S,  CPW-Maw 

cnfr-28a.  cpaB-227.  Gna-877.  cpk-ui. 
craB-312.  cP8a-3ia,  cns-azok  cpeftrMc 

CP88-8ZS.  CI>8«.«2ai  CFB»-e9<  aW-729. 

C3W-5.  aP87-3i.  civ-ns.  cptff-aaa,  cpvr- 

285.  CP87-9t»,  Cpr-SM,'  OW-STJ,  OtT- 
428,  CP87.'«47.  C3m-««  GPW-4&  GIW-T281 
CI87-401,  GP864,  RPB6-ieS.  RPB5-47K  TAa»- 

2-22,  ec  ai.  aar-iM,  nm-n*,  kni-mi 
TAaT^^zxcro/L 

[PR  Doc  8»-tS17  RM  a-M-aif  MS  aa^ 


I 

Granite  Slata  CUw  TransinitsioM^  Iac4 
Proposed  Cliangea  In  Ratosand  Taittf 


June  la  1988. 

Take  Mtlice  that  en  |we  3. 1S8B. 

Granite  State  Gaa  Tnmaamom,  ha 
(GoMite  Stale)k  120  Ragrett  Stoeet. 
Canton.  Mataachaastii  02021.  teadcred 
f or  iyii«  wl&  the  CeaHMeioa  yw 
foliowiiv  leviaed  tariff  ahe^  ia  ita 
FERC  Gas  Tariff  Pint  Revised  Vobne 
No.  1.  contaiaiBg  rhaagr*  bi  ralea  aad 
tariff  pioviai— ate  elfectiveneaa  an  the 
datea  sIuiwb  I 


R«Nla«iTariifShMt 

aSSSom 

Eighttt  niaaamT— mnnt  r^ 

vlBodStw tMo.7. 
Third  SbtwMuM  Sacontf  ReviMd 

StieelNaTIMt 

jKrt.tsar 
juMi.iMa. 

According  to  Granite  State.  Eigbdl 
Substitute  Twenty-First  Revised  Sheet 
No.  7  is  a  quarterly  adiustment  in  rates 
pursuant  to  the  purchased  gas  cost 
ac^ustiBeat  procadares  in  Sectian  XK  of 
the  Geaeral-TenBS  and  Conditions  of  its 
tariff  *a*  revised  fo  Docket  No.  PR89- 


•  ■-  P 


^^  .-.ih.««-ia> 


/  Vol  53.  No.  115  /  Wednaday.  Jime  15.  |9ea  /  NoticM 


165-000  to  c#nfBfm  to  tibeOMnniniaB't 
Revisions  t^  te  PvdbMsd  Gas  Cost 
^OgidittiQiM.  Docket  Na 
tOrder  Nos.  4M  and  483- 
itofurtiMT  states  ihat 
SeeondHwrised  Sheet 
a  tjfpoyapwcai  ewof 
renaedabects  filed  in 
l-16»-eO0i 
Carthcr  states  that 

served  tipaa  its 
ly  State  Gas  Ceiqiaiiy  and 
lties.Ina.«iidth4 

.  ofdw^tesof 
issachusetts  and  New 


I  No.] 


A) 
ThiidSafasi 

in  one  of 
Dodcel 

Grantte 
copies  of  ^ 
custoBBen.' 
Northern  UJ 
regulatory 
Maine  and 
Hampriure. 

Any 
protest 
intervene 
Energy 
North  Cap; 
DC  20428, 
211and214J 
of  Itectiee 
385.211. 
protesta 
June  17, 


I  desiring  to  be  heard  or  to 
iling  should  file  a  motion  to 
protest  witii  the  Federal 
itoiy  Conuaisaiatt.  825 
I NB.,  wasniBjton, 
JBce  with  sactfons 
f  f  theConniissimi's  Rules 
lihooediaefttCFR 
•>.  AH  each  nMitiMM  or 
i  be  filed  on  or  before 
fntcstswiBbe 
— — ^— rjydieCoMaiiasionin 
detenatatail |k*afipopriate  action  to  be 
takes,  bot  «MI  not  aerve  to  mdce 
protest^ntsUartlas  to  tbe  prooeeifing. 
Any  pet  sou  nrisUng  to  Wwwnf  a  party 
must  file  a  i4>tiottlo  intervene.  Copies 
of  this  fitaigj  fre  on  file  with  the 
Commission  and  are  available  for  pnbiic 
inspectioB.  I 
LoisCCaA^i 
ActiifgSeereiBty- 
[FROoc  88-1^18  nied  0-14^  ft45  am]     . 


(Northwest)[ 
to  its  FBRC  ( 
July  3. 1088. 1 
to  four  alt 


[Docket  No.  M>88^7-«031 

NorthwwtfiiMineCorp^ 

I 

luneAlsaS. 

Take  netiai  dMt  OB  JuneO^  1980^ 
Northwest  FjiiMbne  Coipor^oo 

'od  far  filiaa  changes 
( Tariff  to  ba^Bctive  OB 
t  filing  reflecU  diangea 
^Ate  sets  of  tarSf  sheets 
originally  filial  as  part  of  Fiortfiwest's 
general  rate  filing  of  January  4, 1988  fai 
theabove-a|4tieiiiodpH)eeedh^ 
Northwest's  ilanaaiy  4. 1988  ^g 
propoaed  to  ^^crease  JarlaActkinal 
revenues  by  iite6,802.00»  based  on  die 
test  period  c^istii^  of  tha  twelve- 
month  periodjended  September  aa  1987, 
adjusted  for  Iqiown  and  measarrtle 
changes  thr^^  April  aa  1968.  The 
January  4.  Vm  fifing  consisted  of 
PHmaiy  Taiff  Sheet*  and  three  sets  of 
alternate  tariff  abeets. 

Northwest  Quests  that  the 
CoBUQissjKm  l^ccept  die  TUid  Mtemate 
Tariff  Sheets  or  Urst  Alternate  Tariff 


Sheets  and  grant  any  waivers  neeessuy 
to  make  sudi  tariff  shiots  aSaetiva  at 
the  oqib^ion  of  tte  rate  aaapenaion 
period  on  |idy  3. 1988.  In  tha  event  that 
fee  Commisaion  does  not  aoceptsBdi 
tariff  sheets.  Nordraest  nquesta  diat  die 
Conndsaian  aeo^  die  Instaat  vevisioBs 
to  Second  Altonate  Taniff  Sheets  or 
Primary  TwOr  Sheeta,  addcb  were 
accepted  by  die  QmiBdasian  subject  to 
suspensioB  and  conditions  tai  tts  order  of 
Kfayl8.1988. 

Northweat  states  diat  die  Third 
Alternate  Tariff  &eeta  and  the  First 
Alternate  Tsiff  Sheete  bott  reflect 
revisioBS  to  Nerdnresf  s  sales  and 
service  rate  sdiedalea.  faidudii^ 
elin^iatioB  of  the  mfaiinnim  annual 
commodity  charge  hi  Northwest's  FL-1 
Rate  Sdiedalft  These  aeto  of  tariff . 
sheets  differ  in  that  die  Third  Alternate 
Tariff  Sheete  reflect  tha  eircamstaBce 
where  Northweat  has  not  yet  accepted 
an  open-acoesa  certificate  hi 
Northwests  Docket  No.  Cn8-678,  while 
the  First  Ahemate  Tariff  Sheete  are 
based  on  Nw thwMi'a  mfrprpiimm  of  an 
open-acceaa  certificate.  The  Primary 
Tariff  Sheete  r^eeted  retentka  of 
Northwest's  PL-l  ■tfafawym  aonnal 
coBHBodtty  charge,  and  aiao 
contemplated  acceptance  by  Northwest 
of  an  opcBHBCcesa  cntifiGate  isDodcet 
Na  CP86-67a  The  Second  Ahemate 
Tariff  Sheete  reflected  retendon  d  dte. 
Plr-i  w»iw<mMm  ammal  conuBodity 

charge,  but  asaamed  Nordiwest  had  not 
yet  accepted  an  open-access  certificate. 

Northwest  states  dwt  n  has  rsquested 
diat  the  GamaBiarion  aceqit  the  Third 
Alternate  Tariff  Sheete  or  Fbst 
Alternate  Tariff  Shee|i-so  diat 
Northwest's  rates  as  placed  into  effect 
on  July  3, 1988  wiU  cuneady  reflect  die 
CommissiOB's  present  minfan^im  bm 
policy. 

Northwest  states  that  the  tariff  sheete 
contained  in  the  instant  fflli^  diffey  fitmi 
the  tariff  sheete  ori^nally  filled  on , 
January  4. 1988,  in  teloUowing 
respects.  First,  in  aocordanca  wUh  the 
Commission's  orders  issued  in  this 
proceeding  oir  February  3. 1988  rad  May 
18, 1988.  Northwest  has  eliminated  die 
proposed  tariff  sheete  which  would  have 
estaMshed  two  new  tar^  provisions, 
namely,  a  "Federal  Income  Tax 
Adjastaent  Prdvtekm'*  tad  a 
"NormaHmtinn/CoinpHance  At^ustment 
Provisian.**^Se«iDnd.  Northwest  has 
revised  die  tariff  sheete  to  reflect 
changes  in  die  cost  of  purchased  gas,  in 
accordance  v^h  die  '•^^*m9  conta&ied 
in  Northwest's  latest  purchased  gas 
adjustment  filing  of  June  1, 1988.  ia 
Dodcet  No.  TQM-4-37.  which  is 
proposed  to  become  effective  on  July  1. 
198a  North«Kest  states  diat  diese 
changes  baaed  upon  Northwest's  PGA  ■- 


fOhig  imAids  chaagas  toD-1  and  D-2 
billtag  d^aradaaate  far  dte  purpose  of 
profecting  die  gas  cost  coayenent  of 
rates  Only  (and.  ft  aaaeite,  aotfor 
purposes  of  Bongas  coat  rate  dodgn)  to 
reflect  die  anttc^ted  oonveraioB  of  15% 
of  firm  aalea  confract  rti  maiiil  to  fmn 
transpntedon  oantract  danand  by 
Northwest  Natural  Gas  Canpany, 
Southviest  Gaa  CarpentieB,  and 
Intennoantaia  Gaa  CoaqNi^.  psBnaat 
to  18  CFR  204.ia  Third.  NBtthwcafa  fod 
reimboraemeBt  peroeataga  has  been 
revised  to  reflect  Northwest's  latast 
anmid  fad  refanbarseneBt  reviskn  filed 
on  April  1.  looa  and  to  rafiact  Oe 
refunctionaHxatton  of  certaiB  faeilitiea 
fitnn  gadiering  to  tmsportatkNi  as 
reflected  in  Northwest's  Jaaaary  4. 1988 
filing.  Finally,  as  approved  by  the 
Cooimisskm  by  order  issued  on^oe  1. 
1968  ia  DcKlwt  Noa.  RP88-154  and 
TA86-1-37.  Northwest  haa  stated  ita 
sales  rates  in  MMBto's  r^her  than  in 
therms. 

Norftwest  states  tint  a  copy  of  this 
filing  is  avadaUe  for  public  inspection 
during  regidar  busiaess  horn  to  a 
convenimt  form  and  place  at 
Northwest's  ofBoes  at  286  Chi^ieta  Way. 
Salt  Lake  Qty.  Utah,  and  diat  copies  <d 
tills  filing  have  been  maded  to  all 
affected  customers  and  the  regulatory 
c(nnmisskm  of  each  state  in  «viycfa  any 
customtf  distributes  gas. 

Any  person  deurtog  to  be  heard  or  to 
protest  said  filtog  ahcmld  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washia^on. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Ccmimission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  proteste 
should  be  filed  on  or  befcHe  June  16, 
1968.  Protests  will  be  considered  by  tiie 
Commission  in  determining^tiie 
approiMiatp  actton  to  be  taken,  but  will 
not  serve  to  make  protestanto  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  fule  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  die  Cooonission  and  are  available 
for  public  inspection. 
LobP.r»iiin, 
Acting  Secntary. 

(PR  Doc.  n-l»19  Filed  »-14-a8;  a:45  am] 
OOKSriKtl-B 


(Docket  No.  RP88-177-O01] 

Toxaa  Qaa  Trananriaaton  Corpi;  Rtog 

juM  la  IMS. 

Take  notice  Uiat  on  Jane  1, 1988, 
Texas  Gas  TtansadssioaCorporatiflBi  - 
-(Texas  Gas)  filed  Substitute  Seventh 
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Revised  Sheet  No.  14  and  Oris^al  Sheet 
No.  124  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1. 

Texas  Gas  state»that  Substitute 
Seventh  Revised  Sheet  No.  14  reflects  a 
numbering  revision,  and  Original  Sheet 
No.  124  was  omitted  from  the  original 
filing,  both  relate  to  its^ling  of  May  24, 
1988. 

Texas  Gas  requests  the  Commission 
to  waive  any  and  all  provisions  of  Part 
154  in  order  to  permit  these  tariff  sheets 
to  become  effective  subject  to  refund 
]une  1. 1988. 

Copies  of  this  filing  are  being  mailed 
to  all  of  Texas  Gas'  jurisdictional  and 
non-jurisdictional  sales  customers 
affected  by  the  filing  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shbuld  file  a  motion  to 
interv^e  or  a  protest  with  the  Federal 
Emergy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  fiJed-on  or  before 
June  17. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
t^en,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lob  D.  Cuiien.  { 

Acting  Secretary. 

(FR  Do&  88^13520  File4  6-14^88: 8:45  am] 
8NXM0  COK  f717-0t-ll  [ 


[Oodnt  Na  TA88-6-29-000) 

TransconUmiMntal  Gas  Pipa  Una 
Corp4  Rropoaad  Changas  In  FERC  Qaa 
Tariff 

June  la  1868. 

Take  notice  that  "Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  June  3, 1988  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff  Second  Revised  Volumes  No.  1.   - 
Such  sheets  are  proposed  to  be  effective 
August  1. 1988. 
Revised  Fifty-Second  Revised  Sheet  No.  ' 

12 
Forth-  Ninth  Revised  ^eet  Na  IS       k 
Ninth  Revised  Sheet  No.  15-A 

Transco  states  that  the  proposed  tariff 
sheets  reflect  on  overall  rate  increase  is 
compared  to  the  currently  effective  rates 
of  11.6  cents  per  dt  in  the  commodity 


chaige  under  the  CD.  G,  OG.  E,  PS,  ACQ 
and  S-2  Rate  Schedules. 

Tranaco  states  that  the  increase  of 
11.6cents  relates  solely  to  the  current 
gas  cost  portion  of  the  commodity  rates. 
The  Deferred  Adjustment  and  the 
Special  transition  Gas  Cost  Surcharge 
remain  oncbanged. 

Transco  states  that  the  instant  FGA 
filing  reflects  a  projected  average  cost  of 
purdiased  gas  of  $2.3496/dt  for  the 
quarterly  period  August  through  October 
1988.  System  Sales  are  projected  to  be 
400  Mdt  per  day  based  on  Transco'a 
status  as  an  open  access  pipeline. 

Transco  further  states  that  it  has  filed 
the  necessary  schedules  in  order  to 
comply  with  i  154.305  and  FERC  Form 
542.  Tranaco  has  also  filed  a  9-track 
magnetic  tape  as  required  by  FERC 
Form  542. 

Transco  states  that  copies  of  the 
instant  fiUng  are  being  mailed  ot  its 
judisdictional  customers  and  interested 
state  commissions.  In  accordance  with 
the  provisions  of  §  154.16  of  the 
Commission's  Regidations,  copies  of  this 
filing  are  available  for  public  inspection 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  Transco's 
main  office  at  2800Post  Oak  Boulevard 
in  Houston.  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal, 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington 
DC  20426.  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  sa  1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  tiie  approrpriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing.to  become  a  party 
must  files  modon  to  intervene.  Copies 
of. this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
infection. 

LoisO-Cashril. 
AcUns  Secretary. 

[FR  Doc.  88-13521  Rled  S-14-88: 8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Agancy  Infonnfrtlon  Collactlon 
Actlvttiaa  Undar  0M9  Ravtaw 

[FRC-93M-11 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 


.^ :  In  compliance  with  the 

Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  Beq.),  this  notice  aimounces  that 
the  Information  Collection  Refueet  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Ofilce'of  Management  and  Budget 
(OMB)  for  review  and  is  available  to  the 
public  for  revienv  and  comment  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  »cpected  cost  and 
burden;  where  appropriate,  it  includes 
the  actual  data  collection  instrument. 

rtiNRIRTMnmroilttATION  CONTACT.        ' 
Caria  Uvesque  at  EPA,  (202)  382-2740). 
supneMENTARY  information: 

Office  <rf  Pesdddes  and  Toxic 
Substances 

Title:  Request  for  Contractor  Access 
to  TSCA  Confidential  Business 
Information.  (EPA  ICR  #  1250).  Renewal 
of  an  existing  collection. 

Abstract-  The  EPA  uses  the 
information  fiom  this  collection  to 
determine  whether  contractors  are 
eligible  for  access  to  Agency 
Confidential  Business  Information  (CBI). 
Contractors  must  establish  on  Form 
7740-6A  (entiOed  "Federal  TSCA  CBI 
Access  Request  Agreement,  and 
Approval-^ontractOr/Subcontractor 
Employee")  that  access  is  needed  to 
satisfactoi^y  perform  their  contracts 
with  EPA. 

Respondents:  EPA  Contractors. 

Estimated  Burden:  75  hours. 

Frequency  of  Collection:  One  time 
only. 

Comments  on  the  ICR  should  be  sent 
to: 
Carla  Levesque,  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (PM-223),  401 M  St.,  SW.. 

Washington,  DC  20460 

and 
Tim  Hunt,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place. 
NW..  Washington,  DC  20503. 
(Telephone  (202)  SOS-^M). 

Date:  June  A.  1988. 
Paul  Lapsley. 

Acting  Director,  Information  and  Regulatory 
Syatemti  Division.  .■  , 

[FR  Do&  88-13456  FUed  6-14-88: 8:45  am] 
saiMecoMi 


[FRL-339t-3} 

Agancy  Paparwork  Raduction  Act 
Raquaata  Comptatod  by  OMB 

AOmcv:  Environmental  Protection 

Agency. 

action:  Notice. 


SUMHMMVtb  coBphance  witb  the 
Papemoric  llRiaeAiin  Act  (44  U.S^ 
3501  etagq.%^»  Botiot  ■■*!ffiincw 
Office  of  ^iaagement  and  Budg^ 
(OMB)  acti^  OD  fbm  fatfaaBstkm 
CollectiaB  Siequest  (KS)  Mbmittcd  by 
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Approved 


Offi 
Salmtaocea 


of  Feticides  and  Toxic 


;  Health  and  Safaty 
.  Sabmissions  of  Lists, 
bf  Health  and  Safety 
|B  action  date:  S/ls/sS;  OMB 
;  {expires  5/31/91.  Renewal  of 
"illection. 
;  Section  8  (A)  Chemical 

-^ ,^:  OMB  action  date:  5/13/88; 

OMB  #207^400875  expires  5/31/88. 
Renewal  ofjin  existing  coUection. 

Office  ofR$0earch  and  Derehpiaeat 

EPA  #08^;  Quality  Assurance 
Specificatioils  imd  Rcquirenwnts;  OMB 
action  date:^/2S/88:  OMB  #2080-0093; 
expires:  5/3^/88.  Reinstatement 
FOR  nMTMaft  wpomiATioN  contact: 
Carla  Leveaque,  U.S.  EnviromBeBtal 

I^tectio*  [Agency.  Information  Pirficy 

l^nch  (mf-223),  401  M  St..  SW.. 

Washingtjon.  D.C  20460,  Telephone 

No.  (202)  882-2740 

Tim  Hunt,  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regiilatoi)fii  Affairs.  725  Jadcson  Place. 
NW.,  WathingtoB.  TC  20603^ 

Telephone  No.  (202)  395-3084. 
Dated:  )unfl  ^  1988. 
Paul  Lapdey.j  | 

AcUng  Dinem^,  Information  and  Reguhtory 
Systems  Diviupit. 

[FR  ftjc  88-1^  FOed  8-14-88;  8:45  ami 
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(pp  7a34urm9i  FRt-saa*-!) 

Awrmectint  Extension  of  Tmiporary 
TolerancMli 

AOenter:  Environmental  Protection 
Agency  (EPA|. 

Acnoic  Notjce- 

sutOMMnr:  EpA  has  extended  temporary 
tolCTances  fi^  residues  of  the  pesticide  ■ 
averraectin  iitd  its  delta  8.9^eometric 
isomer  of  avjesmeetin  Bia  in  or  on 
certain  raw  l^odtural  commodities. 
DATE  These  temporary  tolerances 
expire  May  iilfltOL 

Fon  RMTMBkiiNFOfiiMinoN  comtact: 

By  mail: 

George  URi|ie^  Product  Manager  (PM) 
15.  Registrsjtion  Divisioa  (TS-787C). 


Office  of  Pestidde  lYograms. 
Envkonmental  FrotectioB  Agency,  401 
M  St..  SW..  WashhKtoo.  DC  a046Q 
Office  loeatian  and  Mephcm*  munber. 
Rffl.  204.  CM  #2. 1921  Jeflerson  David 
Highway.  AriiogtOB,  VA.  (793)  567- 
240a 

BUPMBKNTAIiy  WRMMATKM:  EPA 

issued  a  nofice.  «diicb  was  paUisbed  fai 
the  Fedacri  Register  <rf  July  15. 1887  (52 
FR  28561),  MHWondng  die  establishment 
of  temporary  teierances  for  residues  of 
the  pesticide  avermectin  and  its  delta 
8,9-geometric  isomer  of  avermectin  Bis 
.   in  or  on  the  following  raw  agrtcnttural 
commodities  citrus  fruits  at  OtOOB  part 
per  imUkm  [pptaja  meat.  fat.  and  meat 
byproducts  of  cattle  at  0.01  ppm  mik  at 
0.001  mhb;  dtnis  dl  at  aiO  ppm  and 
citrus  pulp  at  0.10  ppm.  A  related  food 
and  feed  additive  regulation  FAP 
7H5518.  in  pr  on  the  raw  agricultural 
commodities  dtrus  fridts  at  0.005  part 
per  million  (ppm);  meat,  fat  and  meat 
byproducts  of  cattle  at  0.01  ppm;  milk  at 
0.001  pim.  dtrus  oil  at  aiO  ppm  and 
citrus  pulp  at  0.10  ppm  has  also  been 
extended.  These  tolerances  were  issued 
in  response  to  pesticide  petition  (PP) 
7G3468.  submitted  by  Merdc  and  Co., 
Inc.,  Merck  Sharp  and  Dohme  Research 
Lab.,  Hillsborough  Rd..  Three  Bridges. 
N)  08887. 

These  temporary  tolerances  have 
been  extended  to  permit  the  continued 
marketing  of  the  raw  agriculture 
commodities  named  above  when  treated 
in  accordance  widi  the  provisions  of 
experimental  use  permit  618-EUP-12, 
which  is  being  extended  under  the 
Federal  Insecticide,  Fungidde,  and 
Rodentidde  Act  (FIPRA)  as  amended 
(Pub.  L  95-396,lB  Stat  819;  7  US.C 
136). 

The  sdentific  data  reported  and  other 
relevant  material  were  evaluated,  and  it, 
was  determined  that  the  extension  of 
these  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
extended  on  the  condition.that  the 
pestidde  be  used  fat  accordance  with  the 
experimental  use  permit  and  with  the 
following  provisions: 

1.  The  total  amount  of  the  active 
insecticide  to  be  used  must  not  exceed 
the  quantity  authorized  by  ^ 
experimental  use  permit. 

2.  Merck  and  Co..  Inc.,  must 
immediidely  notify  the  EPA  trf  any  ^ 
fmdings^m  the  experimental  use  that 
have  a  bearing  on  safety,  lie  company 
must  also  keep  records  of  production, 
distributioa  and  perfrnmance  and  en 
request  make  the  records  available  to 
any  antborized  twicer  or  employee  of 
the  EPA  or  the  Food  and  Dtug 
Administration. 


These  tolerances  expire  May  1. 1989. 
Residues  not  in  excess  of  this  amount 
remafaiteg  in  or  cm  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considned  actionable  if  the 
pestidde  is  legally  applied  during  the 
term  aS,  and  in  aceoRbnce  «vidi.  the 
provisioins  of  the  nqierimental  use 
permit  and  tempotary  UAennces.  These 
tolerances  may  be  revoked  if  the 
experimental  use  pennit  i»  revdced  or  if 
any  experience  #ith  or  sdentifk:  (fota 
on  this  pestidde  indicate  diat  such 
revocation  is  necessary  to  protect  the 
pubhc  health. 

The  Office  of  Management  and  ^udget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  9ft- 
354. 94  Stat  1184.  S  US.C.  601-812).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tderance 
requirements  do  not  have  a  sigmHcant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  thiseffect  was  published  m 
UieFederal  Register  of  May  4, 1981  (46 

FR^gso). 

Attdiority:  21  U.S.C  346a(j). 
Dated:  June  1. 1988. 
Edwin  F.  Tiaawartk, 

Director^  RegiatraUon  CUviaion,  Office  of 

Pesticide  Progrdin^ 

(FR  Doc  68-13458  Filed  8-14-88: 8:45  am) 
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(PP  eGaSMH-SeSi  FRL-3397-«r 

E.L  du  Point  Da  Nemouraand  Co.,  Inc; 
EstabOahmant  of  Tamporary 
Tolaranca 

r 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


Summart:  EPA  has  established  a 
temporary  tolerance  for  residues  of  the 
pestidde  tra77s-5-(4-chlorophenyl-N- 
cydohexyl-4-methyI-2-oxothiazoUdine- 
S-carboxamide  in  or  on  the  raw 
agricultural  commodity  pears  at  0.5  part 
per  million  (ppm). 

DATE:  This  temporary  tolerance  expires 
May  13. 1988.  ^ 

FOR  FURTHCR  MFOMMATION  CONTACT: 

By  mail:  - 

George  LaRocca,  Product  Manager  (PM) 
15.  Registration  Divisimi  {TS-797C), 
Office  of  Pestidde  Programs, 
Environmental  Protection  Agency.  401 
M  Stireet  SW.,  Washington,  DQ  20460. 


115  /  Wednesday.  June  15.  1988  /  Notices 


Office  location  and  telephone  number 
Rm.  204,  CM#2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA.  (703-557- 
2400). 
SUPKiMCNTARY  mFORMATION:  EJ.  du 
Pont  de  Nemours  and  Co..  Inc., 
Agricultural  Products  Dept.,  Walker's 
Mill  Building.  Bariey  Mill  Maza, 
Wilmington,  DE  19668,  has  requested  in 
pesticide  petition  PP  6G3339  the  ' 
establishment  of  a  temporary  tolerance 
for  residues  of  the  pesiticide  trans  -5-(4- 
chlorophenyl-N-cyclohexyl-4-methyl-2- 
oxotfaiazolidine-3-carboxamide  in  or  on 
the  raw  agricultiiral  commodity  pears  at 
C.S  part  per  million  (ppni). 

litis  temporary  tolerance  will  permit 
the  marketing  of  the  above  raw 
agicultural  commodity  when  treated  in 
accordance  with  the  provisions  of 
experimental  use  permit  352-EUP-131, 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FTFRA)  as  amended  (Pub.  L.  95-396, 
92  Stat.  819:  7  U.S.C.  136). 

The  scientiHc  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerance  wiU  protect  the 
public  health.  Therefore,  the  temporary 
-  tolerance  has  been  established  on  the 
coi)dition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  Uie  following 
provisions:  | 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  mustjiet  exceed 
the  quantity  authorized  by  the 
experimental«use  permit.  ' 

2.  E.I.  du  Pont  de  Nemoiirs  and  Cc 
Inc.,  must  immediately  notify  the  EPA  of 
any  Hndings^from  the  experimental  use 
that  have  a  bearing  on  safety.  The 
company  must  also  keep  records  of 
production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  AdministratioiL 

This  tolerance  expires  May  13, 1989. 
Residues  not  in  excess  of  this  amount  - 
remaining  in  or  on  the  raw  agricultural 
commodity  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the. 
term  of.  and  in  accoridance  with,  the 
provisions  of  the  experimental  use    .-'  - 
permit  and  temporary  tolerance.  This 
tolerance  may.be  revoked  if , the 
experimental  use  permit  is  revoked  or  if 
any  e.xperience  With  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  OfHce  of  Management  ami  Budget 
has  exempted  this  notice  from  Uie 
requirements  of  section  3  of  Executive 
Order  12291. 


Pursuant  to  the  reqidrements  of  the  " 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354. 94  StaL  1164. 5  U.S.C.  610-612).  the  . 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerances 
reqairements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  oertiHcation 
statement  to  this  effect  was  published  in 
the  Federal  RegUter  of  May  4. 1981  (46 
FR  24950). 

Aiiihority:  21  U.&a  34ea(j). 

Dated:  June  1, 1968. 
Edwin  F.  Tfauwoith, 

Director,  Registration  Division,  Office  of 
Pesticide  Pcpg'vnts. 

(PR  Doa  68-13459  Filed  &-14-6&-  8:45  ftm] 
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EXECUTIVE  OFFICE  OF  THE 
PRESlbENT 

Offic*  of  Science  and  Technology 
Policy  . 

Biotechnology  Science  Coordinating 
Committer,  Meeting 

AOENCV:  Executive  Office  of  the 
President.  Office  of  Science  and 
Technology  Policy. 
IkCTWH:  Open  meeting. 

Name:  Federal  Coordinating  Council 
for  Science,  Engineering  and 
Technology,  Biotechnology  Science 
Coordinating  Committee  (BSCC). 

Date  and  Time:  July  29, 1988,  from  1:30 
to  3*.30  p.m.    * 

Place:  Federal  Home  Ix>an  Bank  Board 
Amphi-Theatre  on  2nd  Floor.  1700  G. 
Street,  NW.,  Washington,  DC. 

Contact:  Dr.  Janet  Dorigan,  Executive 
Secretary,  Biotechnology  Science 
Coordinating  Committee.  OfBce  of 
Science  and  Technology  Policy.  New 
Executive  Office  Building,  Room  5028, 
Washington.  DC  20506 

Purpose  of  the  Committee:  The  BSCC 
serves  as  an  interagency  coordinating 
forum  for  addressing  scientiHc 
biotechnology  issues. 

Ttntative  Agenda:  The  BSCC.  after 
over  two  years  in  existence,  is 
particularly  interested  in  hearing 
comments  from  all  sectors  of  the  public 
on  the  effectiveness  of  the  BSCC  in 
handling  scientific  issues  under  the 
Coordinated  Framework.  Other 
scientific  issues  on  the  agenda  include: 
report  on  the  OECD  biotechnology 
meeting  of  April  1988,  report  on  the 
hearings  before  the  House 
SubeoDomittee  on  Natural  Resources. 
Agricultural  Research  and  EnviRRiment, 
and  overviews  of  the  Environmental 


Protection  Agency  propeaed  rules  and 
the  U.S.  Department  of  Agricnltare'   ■ 
guidelines- for  research  ovtskir  the 
laboratory. 

Public  Participation:  The  liisettBiit 
open  to  the  puBlic.  Members  of  the 
public  who  wish  to  make  oral 
presentations  pertaining  to  agenda  items 
should  s^d  a  2-3  page  suifimary  of  their 
topic  to  Or.  Dorigan  at  the  address  Hated 
above.  Pr^eiitations  oh  the  Coordinated 
Framework  afe  encouraged.  Requests 
must  be  received  14  days  in  writiog  prior 
to  the  meeting:  reasonable  provisions- 
will  be  made  to  indude-the  presentation 
of  the  agenda.  All  presentations  from 
members  of  the  public  will  be  lunited  io 
5  minutes.  Copy  for  the  public  record 
must  be  submitted  at  the  time  of 
presentation.  The  Chairman  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  fadlitate  . 
the  orderly  conduct  of  business.    |  . 
Jonathan  F.  Tbompson,  \ 

Executive  Director.  Office  of  Science  ahd 
Technology  PttUcy.  ' 

June  8. 1068. 
[FR.  Doc  6»-13468  Filed  6-14-68;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

(NaAC-7201 

The  CohjmMen  BuHding  Aaeodation  Of 
Harford  County,  Havre  De  Qraee,MD, 
Final  Action.  Apfiroval  of  Conversion 
Application 

Date:  June  2, 1963. 

Notice  is  hereby  given  that  on  June  2, 
1988,  the  Federal  Home  Loan  Bank 
Board,  as  operating  head  of  the  Federal 
Savings  and.Loan  Insurance 
Corporation,  pursuant  to  section  5(i)  of 
tfie  Home  Owners'. Loan  Act  of  1933.  as 
amended,  approved  the  application  of 
The  Columbian  Building  Association  of 
Harf<ml  County.  Havre  de  Grace, 
Maryland  (the  "Association','),  for 
permi^ion  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
appUcation  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board,  1700  G 
Street.  NW..  Washington.  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  Atlanta. 
147  Peachtree  Street  NE..  Atlanta. 
Georgia.  30348. 

By  the  Federal  Home  Loan  Bank  Board. 
NadineY.WadiiDstoa. 
Assistant  Secretary. 
(FR  Doc.  88-13612  Filed  8-14-88;  8:45  am) 
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FEOERALtMARITIME  COMMISSION 
AgrMfn«H(s)FilMl 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following*  ^greement(s)  pursuant  to 
section  SJdf  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each,  agreement  at  the 
Washiog^dn.  DC  Office  of  the  Federal 
Maritimell  ^mmission,  1100  L  Street 
NW..  Roc|i  1 10325.  Interested  parties 
may  subqiit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  wijUn  10  days  after  the  date  of 
the  F«iH|P  Rssistar  in  which  this  notice 
appears,  nie  requirements  for 
comment4iare  found  in  {  572.603  of  Title 
46  of  the  C  ode  of  Federal  Regulations. 
Intere8te<^  persons  should  consult  this 
section  before  communicating  witb  the 
Commissii^n  regarding  a  pencUng  ['^ 
agreement; 

Agreemnt  No.:  202-006190^)51. 
Tide:  IMted  States  Adantic  and  Gulf- 
Venezuel^  Freight  Association. 


Parties^  i 


De 


\ 


Compati^a  Anonima  Venezolar 

Navi|ticion 
Am6riciBm  Transptirt  Lines,  Inc.| 
SynopsiM:  The  proposed  amend«&ent 
would  comorm  the  agreement  to- the 
CommissMn's  requiranents  concerning 
service  ojitract  provisions. 

AgreenUnt  Noj  202-006200-030. 

Title:  U^.  Atlantic  ft  Gulf/ Australia- 
New  Zeafand  Conference. 

ParUesi 

ColummisLine 

PACEIjihe 

Synops!^:  The  proposed  amendment 
would  colons  the  agreement  to  the 
Commission's  requirements  concerning 
service  cdQtract  provisions. 

Agreement  No.:  TiaoeOXO-^l. 

Title:  THb  "8900"  lines  Agreement. 

Partiesi , 

■  The  National  Shipping  Company  of 

Baud)  Arabia 
United  Arab  Shipping  Company 
(SJLp.) 
,-   Watem4in  Steamship  Corporation 
I     A.P.  Mp|er-Maersk  Line 
'     Sea-Laikd  Service.  Inc. 

Synopa^a:  Tlie  pnqwsed  amendment 
would  coiuorm  the  agreement  to  the 
CoflunissflD's  requirements  concerning 
service  contract  provisions. 
Agnea^t  Noj  202-010848-003. 
r/t/e;  Ni[^  Europe-Virgin  Islands 
Rate  AgreamenL 
Parties: 

Trans  Freight  Lines 
Tropical  lapping  and  Construction 
Co..  Ltd. 


Synop8ia:The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
service  contract  provisions. 

Agreement  No.:  202-010962-009. 
Title:  Bahamas  Shipowners  and 
Operators  Association. 
Parties: 

Tropical  Shipping  ft  Construction  Co.. 

Ltd. 
Universal  Alco  Ltd. 
Pioneer  Shipping,  Ltd. 
Seaxpress,  Inc. 

Synopsis:  The  pressed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
service  contract  provisions. 

Agreement  No.:  202-010987-O06.  j 

Title:  United  States/Central  America 
Liner  Association. 
Parties: 

Crowley  Caribbean  Transport,  Inc. 
Sea-Land  Service,  Ina 
Seaboard  Marine  Ltd. 
Crowley  Trailer  Marine  Transport,     '-' 
>        Corp. 

Synopsis:  The  pn^wsed  amendment 
would  confofin  the  agreement  to  the 
Commission's  requirements  concerning 
service  contract  provisions.  i 

d 
/4^ree/neflf7Vo- 202-010717-002.  i' 

Title:  United  States  Atlantic  and  Gulf/ 
Central  America  Freight  Association. 
Parties: 

Crowliey  Caribbean  Transport  Ina      I 
Seaboard  Marine  Line,  Ltd. 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the       j 
Commission's  requirements  concerning  j 
service  contract  provisions. 

Agreement  No~  202-010776-03a  j 

Title:  Asia  North  America  Eastbound  ' 

Rate  Agreement  ^ 

Parties: 

American  President  Lines,  Ltd. 
Barber  Blue  Sea. 
Japan  Line,  Ltd. 
Kawasaki  IQsen  Kaisha,  Ltd. 
AP.  MoUer-Maersk  Lines 
MiUui  O.S.K.  Lines,  Ltd. 
Neptune  Orient  Lines,  Ltd. 
Nippon  Yusen  Kaisha  Line 
Orient  Overseas  Container  Liqe,  Inc. 
Sea-Land  Service,  Ina 
Showa  Line,  Ltd. 

Yamashita-Shinnihon  Steamship  Co.. 
Ltd. 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
service  ccmtract  provisions. 


By  Order  of  the  Fedirar  Maritime 
Commission. 
Tony  P.  KoniBOtii. 

Assistant  Secretary. 
Dated:  June  10. 198a 

[FR  Doc  88-13504  Filed  6-14-88: 8:45  am] 
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Fact  Finding  InvMUgaUon  Na  16; 
riwMDw  Ha^iracncss  n  mv  irans* 
AtbMitte  THnIm;  Ontar  ExtMdmg 

I 


June  10, 1968. 

!  By  Order  issued  April  9. 1987,  (52  FR 
12064.  April  14, 1987]  the  Federal 
Maritime  Commission  instituted  diis 
nonadjudicatory  invesQgation  into  the     ■ 
practices  of  rebates,  concessions, 
absorptions  and  allowances  in  excess  of 
those  set  forth  in  applicable  tariffs,  and 
any  other  devices  or  means  of  obtaining, 
providing,  or  allowing  other  persons  to 
obtain  transportation  of  property  at  less, 
or  diSierent  compensation  than  die  rates 
and  charges  shown  in  applicable  tariffs 
at  ^rvice  contracts,  in  tiie  United  States 
foreign  commerce,  between  ports  and 
points  in  the  Trans-Atlantic  Trades.  The 
Investigative  Officer  has  now  advised 
that  in  order  to  complete  ongoing  fact 
finding  activities  it  ^  necessary  to 
extend  this  investigation  an  additional 
year. 

Therefore,  it  is  ordered,  that  the 
Investigative  Officer  shall  issue  a  final 
report  of  findings  and  recommendations 
to  the  Commission  on  or  before  April  14, 
1989,  such  report  to  remain  confidential 
unless  and  until  the  Commission  rules 
otherwise. 

By  the  Commission. 
ToDy  P.  Koaioolli. 

Assiatant  Secretary. 

[FR  Doc  88-13503  FUed  6-14-8B;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

CtwsthOI  Bancorp.  Inc.  at  aL; 
Fbrmationa  of;  AccpuMtiona  by;  and  ~ 
Margaraof  Bank  Holding  Conipanioa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  tfie  Act  (12 
U.S.C  1842(c)). 
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Each  aH^ication  it  available  for 
immediate  inspection  at  the  Fedatal    , 
Reserve  Bank  indicated.  Oaoa  Ae       } 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemon.  Interested  persons  aiay 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  applicatioD  that  requests  a  hearing 
must  include  a  statonent  olwrtiy  a 
written  piesentatiiai  would  not  suffice  in 
lieu  of  a  hearing,  identifying  speci^pally 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  fhat 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  tfomraents 
regarding  each  of  these  aiqtlicatians 
must  be  received  not  later  than  July  7. 
1988. 

A.  Fedend  Reserve  Bank  of  Beetoa 
piobert  M.  Brady.  Vke  PresideDt)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
0Z106: 

1.  ChesthHJ  Baacorp.  Inc.,  Chestnut 
HiU,  Massachusetts;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Chestnut 
Hill  Bank  and  Trust  Company,  Chestnut 
Hill.  Massachusetts. 

2.  NBB  Bancorp,  lac..  New  Bedford. 
Massadbusetts;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  t^  votmg  shares  of  New 
Bedford  Institution  for  Savings.  New 
Bedford.  Massachasetta.  whidi  engages 
in  Massachusetts  Savings  Bank  Life 
Insuance  activities. 

&  Fedanl  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  NSB  Bancshares.  Inc.,  La  Crosse. 
Kansas;  to  become  a  bank  holcfing 
company  by  acquiring  100  percent  of  fte 
voting  shares  of  The  Nekoma  State 
Bank.  La  Crosse,  Kansas. 

Board  of  Governors  of  die  Federal  Reserve 
System.  June  9;  1988. 
WOliamW.WUas, 
Secretary«f  the  Board. 
[FR  Oo&  88-13422  Filed  8-14-88;  8:45  am] 
siLUNa  coac  sns^t-M 


Change  In  Bank  Con^  Notfcas; 
Ac<|uliHloii>  of  Shafaa  of  Banha  of 


Sartaa  FwrIi  InCi,  at  M. 

The  notifieants  Usted  behiw  have 
applied  under  die  Change  in  Bmdi 
Control  Ad  (12  UJ&.C  1617(iU  and    i 
§  225.41  of  the  Board's  Begiilation  Y  (12 
CFR  22S.41)  to  aoqidre  a  bank  or  bank 
holing  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 


set  forth  ia  paragiwh  7  of  the  Act  (U 

u.s.ciei7{iM7H. 

I    The  notkee  are  available  for 
immediate  inspeotioa  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  fm 
processing,  tfiey  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  pers<»s  may 
expressed  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  30. 1986. 

A.  Federal  Reserve  Bank  frf^Boston 
(Robert  M.  Brady.  Vice  Resident)  800 
Atlantic  Avenue.  Boston  Massachusetts 

1.  Mutual  Senas  FUod.  Inc.  and  Heine 
Securities  Corporation.  Short  Hills,  New 
Jersey;  to  acquire  IS  percent  of  the 
voting  shnes  of  Hie  Boston  Bancorp, 
South  Boston.  Massadiusetts,  and 
thereby  indirectly  acquire  South  Boston 
Savings  Bank.  South  Boston. 
Massachusetts. 

B.  Federal  Reserve  Bank  of 
Minneapolis  {]ames  M.  Lyon.  Vice 
President]  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  WitOanJonBBTnut,  Wayxata. 
Minnesota,  c/o  AbcIiot  Bancorp,  Inc.;  to 
acquire  VIM  percent  of  the  voting 
shares  of  Andior  Bancorp,  Inc., 
Wayzata.  Minnesota. 

C  Federal  Reserve  Bank  of  Kansas 
Qty  rn^omas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64196: 

1.  Charha  Travia  Henderson. 
Oklahoma  City.  Okl^ooia;  to  acquire 
an  additfoaal  46.05  percent  of  the  voting 
shares  of  Allied  Oklahoma 
Bancarporatioa,  Inc^  Oklahoma  Q^, 
Oklahoma,  and  thereby  indirectly 
acquire  Allied  Oklahoma  Bank,  N.A., 
Oklahonfa  Qty,  OUahoma. 

Board  of  Govembrs  of  the  Federal  Reserve 
System.  ]une  9, 1988. 
William  W.  Wiles, 
Secretary  <tf  the  Board. 
[FR  Doc.  8»-13423  Filed  6-14-8B;  8:45  an] 
BHime  oooc  itie-oiHi 


DCPARTyENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuaa,  and  Mantri 


Alaa)Ml;iln«^nM.  and  Mentri  Health 
Administration  AIDS  Advisory 
Committee  on  June  L 1966. 

D«ts:)aiia«.tS8a. 
Don^laalfsndiBsy 

Admiauttator.  Akokal  Dntg  Abuse,  and 

Ment^HeahhAdminktUatioH. 

[FR  Do&  •»-13420  Filed  a-l^-as:  MS  ami 


EatabNahmant;  AIDS  Advlaory 


Food  and  Drug  Admintatratton 
(Docket  NaSiM-OaDIl 

tatamaflonal  Drag  Sehaduing; 
ConvawllowonPaychBlropIc 
8ubatancaa;«niNConvanBonon 
Naraolle  Orugi;  Cailain 
Damoilaiaiilna  flniQa:  raitain 
Conlralad  SubalMWoa  AratfoftOnigi 
and  Cartain  CannabmoM  Dniga 

ikOCNCV:  Food  and  Drag  Administration; 

HHS. 

AcnoNi  Notice. 

SUMMARV:  Hie  Food  and  Drug 
Administration  (FDA)  is  requoetiag 
interested  pereans  to  siifamit  data  or 
comments  concerning  abuse  potential, 
actual  abuse,  and  ■ediral  uaefi^iess. 
and  trafficking  of  14  varioos  drug 
substances.  This  information  wfll  be 
Mosidered  in  i^epaiiag  a  respcmse  from 
the  United  States  to  the  World  Health 
Organization  (\AMO)  regarding  abuse 
liability,  acotal  abuse,  and  trafficking  of 
these  drugs.  WHO  win  nsetiiis 
information  to  consider  whether  to 
recommend  that  certain  international 
restrictions  be  placed  oo  tltese  drugs. 
This  notice  requesting  information  is 
reqtAed  W  ^  ControHed  Si^stances 
ACT  (CSA)  (»  US.C  m  et  seq.). 
DATS:  Comments  "by  July  15. 1988. 
Aoomaa:  Written  oommeaU  to  the 
Dockets  Mnangtmirr*  Branch  (HFA- 
305),  Food  and  Drug  Adndnistration,  Rm. 
4-62,  SflOO  Fishers  Lane.  Rockville.  MD 
20657. 


Pursuant  to  the  Federal  Advisory 
Committae  Act  of  October  6^  197X.  (Pub. 
L  92-46S.  aeStaL  770-776)  the 
Secretary,  Herith  and  Human  Services, 
announces  the  establishment  of  the 


.  w. .  — ICOMMCIS 

Nidiolas  P.  Renter,  Office  of  HeaMi. 
Afiaira  9V¥-^M9,  Food  and  Drug 
Administratioa.  8M6  Ftahefs  Lane. 
RockviUe,  MD  20867, 801-443-1382. 

United  States  is  a  patty  to  Ae  1971 
Convention  en  ffsychatrof  te  Sabetanoes 
(the  Convention).  Mit^  2  erf  the 
Conveatioa  providn  that  If  a  party  to 
the  Coaveirtion  or  WHO  has 
information  about  a  subataaoe  whidi  in 
its  opinion  may  require  international 
control  or  dbange  in  sadi  ooBtroL  it  shall 
so  notify  the  Secretaqr-General  of  the 
United  Nations  and  provide  the 


Federal  Registar  /  Vol  53.  No.  115  /  Wednesday.  June  15.  1968  /  Noticea 22887 


Secretai:  '^General  with  information  in 
sum>ort.<  lits  opinicm. 

TheaiA(TiUenofthe 
Comp^ii  9n8ive  Drug  Abuse  Prevention 
and  Com  ^1  Act  of  1970)  provides  that 
when  WHO  notifies  the  United  States 
under  Aijttcle  2  of  the  Convention  on 
Psychptrppic  Substances  that  it  has 
infonnatj(ki  that  may  fostify  adding  a 
drug  or  oliier  substance  to  (me  of  the 
schedules!  of  the  Convention. 
transfeirJAg  a  drug  or  substance  from 
one  scheclile  to  another,  or  deleting  it 
from  the  jadiedules.  the  Secretary  of 
State  mukt  transmit  the  notice  to  the 
Secretary  {of  Health  and  Human  Services 
(HHS).  TT*  Secretary  of  HHS  must  then 
publish  the  notice  in  the  Federal 
Register  ^nd  provide  opportunity  for 
interestedipersons  to  submit  comments 
to  assist  WS  in  preparing  scientific  and 
medical  evaluations  about  the  drug  or 
substance.  The  Secretary  of  HHS 
received  U>e  following  notice  from  the 
Director-General.  WHO: 

I.  WHO  Notificatkm 
Refereace:  NAR/CL.  9/1988. 


N-ethvl  MDA  (MDE) 
4-memyl  aminorex 


)nnairfor 
Ion  of  information  for 

)F  DEPENDENCE 
IGPYSCHOACnVE 


WHOQl 

COI 

REVIEWii 

PRODU( 

SUBST/ 

The  Director-General  of  the  Woiid 
Health  Otganization  presents  his 
complim^ikts  and  has  the  pleasure  to 
inform  M^ber  States  that  the  Fifth 
Programilie  Planning  Working  Group  for 
review  of  dependence  producing 
psychoactive  substances  for 
intematiaaal  control  qiet  from  29 
February  ;tp  4  March  198&  It 
iVfeommedfled  that<the  Twenty-sbcth 
Expert  Coimiittee  on  Drug  Dependence, 
which  will  meet  17-22  April  1989,  will 
review  the  following  substances: 

1.  BENZQpIAZEPINES 

1.1    Brotiiolam      ^ 
Etizqiam 
Mid^tblam 
Quatepam 

piazie|)am  (this  substance  will  be 
used  las  standard  of  reference) 

2.  CONTkOLLED  SUBSTANCES 
ANALOQtfES  ("DESIGNER  DRUGS") 

Analogues'  of  fentanyl 

2.1    AlfajOiethylthiofentanyl 
Para  llumvfentanyl 
Beta  iydroxyfentanyl 
Betaj|ydroxy-a>methylfentanyl 
Thiofentanyl 
3-me|thylthiofentanyI 

Analogue^!  of  MDA 
(methylen^ioxyamphetamine) 
2.7    N-hydroxy  MDA 


1.2 
1.3 
1.4 
1.5 


2.2 
2.3 
2.4 
^5 
2.8 


2.8 

3.  CANNABINOIDS 

3.1    Delta-9-tetrahydrocannabinoI 

The  Executive  Board  at  its  seventy- 
third  session  adopted  resolution  i 
EB73JR11  establishing  guideUnes  for      j 
review  by  WHO  of  dependence            I 
|Ht)dudag  psychoactive  sul»tances  for  1^ 
intematioaal  control.  One  of  the-          j 
essential  elements  of  this  process  is  for  > 
WHO  to  collect  and  review  informatioti, 
and  subsequently  to  prepare  a  Critical  ; 
Review  document  for  submission  to  thel 
Expert  Committee  on  Drug  Dependence! 
The  Director-General  invites  Member! 
States  to  collaborate  in  this  process  by  ' 
providing  all  pertinent  information 
available.  In  particular  he  would 
appreciate  receiving  any  such 
information  under  tibe  six  headings    -  ^ 
mentioned  in  the  attached 
questionnaire.  For  each  individual         > 
substance,  a  separate  questionnaire 
form  should  be  filled. 

Further  clarification  on  any  of  the 
above  items  can  be  obtained  from  the 
Division  of  Mental  Health  (WHO/HQ). 
Geneva,  to  which  responses  should  be 
sent  not  later  than  31  July  1988. 

Geneva.  25  Aprila988 

INSTRUCTIONS  FOR  FILLING  THE 
QUESTIONNAIRE  ON  DEPENDH^CE  > 
PRODUCING  PSYCHOACTIVE  ' 

SUBSTANCES: 

L  PJeaae  fill  a  separate  quesUonnaire\ 
for  each  substance  using  the  enclosed 
forms. 

ii.  Answer  to  each  heading  with  the  ' 
available  information  or  reply  "YES"  on 
"M7'ifappUcable. 

iii.  Attach  additional  sheets,  reports,  t^ 
documents  etc.  %vi)th  complementary 
information  if  required,  with  reference 
to  specific  questionnaire  heading. 

iv.  The  questionnaire  has  to  be  sent 
directly  to  die  Division  of  Mental 
Health,  WHO/HQ.  Geneva,  not  later 
than  31  fuly  1988.  (Please  use  the 
enclpsed  pre-addressed  label). 

This  c<^y  of  the  questionnaire  refers 
to  the  folk>wing  substance: 

1.  Availability  of  the  Substance  in  the 
Country 

Please  indicate  "YES"  or  "NO"  to  the 
following  questions: 

1.1  Is  the  substance  presently 
registered? 

1.2  Was  the  substance  previously        ^ 
registered?  ^ 

1.3  Is  the  substance  presently 
marketed? 

1.4  Is  the  substance  also  marketed  iii 
combinations? 

1.5  Is  the  substance  also  available  in 
generic  preparations? 


1.6  Is  the  substance  supplied  on 
medical  prescription? 

1.7  Is  the  substance  available  without 
prescription? 

1.8  Is  the  substance  a  "controlled 
drugr* 

1.9  If  the  answer  to  1.8  is  "YES"  please 
specify  the  National  Schedule  (class 
or  Regulation)  to  which  this 
substance  has  been  allocated: 

1.10  Indicate  trade  names  of  the 
products  and  their  manufacturers 
(or  distributors)  frt^  whom  the 
same  substance  is  available  for 
medical  use: 

1.11  Any  additional  information  on  this 
heading 

2.  Production,  Consumption  and 
International  Trade  Data 

2.1  Date  of  introduction  in  your 
country 

2.2  Yearly  quantity  manufactured  in 
your  country  ^ 

2.3  Yeariy  quantity  imported  in  your 
country 

2.4  Yeariy  quantity  piuchased  by 
health  institutions 

2.5  Yeariy  quantity  exported  from  your 
country 

2.6  Other  relevant  statistical  data 
recorded  through  the  years 
available.  e.g.  from  wholesalers, 
distributing  agents,  purchasing 
establishments: 

2.7  Any  additional  information 
available  on  this  heading. 

3.  Data  on  Drug  Utilization 

3.1  Therapeutic  indications  for  the 
product 

3.2  Recommended  dosage  for  the 
above  mentioned  inc^cations: 

3.3  Any  report  (pubUshed  or 
unpublished,  please  attach  a  copy  if 
available)  on  the  medical  usefulness 
9S  well  as  the  known  warnings  and 
adverse  reactions  of  this  substance. 
Available  reports,  studies  or  any 
other  kind  of  information  on 
prescription  and/or  drug 
consumption  statistics  of  this 
substance  are  also  desirable.  If 
there  are  data  on  the  combined  use 
and  on  interaction(s]  of  this 
substance  with  other  substances, 
they  should  be  specified. 

3.4  Any  additional  available  • 
information  on  this  heading. 

4.  Illicit  Manufacture  and  Illicit  Traffic 

4.1    Data  under  this  heading  are  being 
collected  by  the  Secretary-General 
of  the  United  Nations  and  Interpol. 
It  would  be  appreciated  if 
additional  data  could  also  be 
included  on  cases  of  clandestine 
manufacture,  diversion,  prescription 


BEST  COPY  AVAILABLE 


4^ 
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forgery,  seizure,  theft  loss  and  other 
related  information  recorded 
through  the  years  (please  attach 
copy  of  reports  if  available): 
4.2    Any  additional  available 
information  on  Ms  heading 

&  Extent  <md  NcAure  of  Public  Health 
euid  Social  Problems 

5.1  Data  on  mortaBtjn  published  at 
unpuMished  reports  on  deaths, 
when  tOM  substance  has  been 
involved:  « 

5.2  Data  on  morbidity:  published  or 
unpubdiafaed  reports  on  the  effects 
of  use  of  this  substance  and 
particulariy:  aolaal  or  potential 
dependence  (physical  and/or 
psychological)  and  withdrawal 
phenomena  as  recorded  through  the 
years  by  drug  dependence 
treatment  centres,  mental  hospitals, 
prisons,  poisoning  centres, 
emergency  departments  in 
hospitals,  etc.: 

5.3  Any  additional  available 
information  on  this  heading 

6.  Extent  of  Drug  Abuse 

6.1  Any  report  (paUished  or 
unpublished)  or  other  information 
on  the  epidemiology  of  the  ■isuse 
of  abuse  pattern  of  this  substance 
(alone  or  combined  witfi  other 
substances]  indodmg  number  of 
addicts  cases  recorded  through  the 
years  and  other  data  available;  e.g, 
from  interviews,  analytical 
laboratory  controls,  etc: 

6.2  Any  additional  data  on  the  above 
heading. 

Date:  \ 

This  questionnaire  has  been  fiUed  bf: 

Name  erf  ike  responsible  offico: 

Position  title: 

Name  of  the  institution  (e.g.  Mkiistry  of 
Health.  Department,  etc): 

Address:  (telephone,  telex,  tdefax); 

n.Background  •         | 

A.  Benzodiazepines 

WHO  reviewed  benzodiazepines  as  a 
class  in  1963  and  1964.  As  a  result  of 
that  review,  the  United  Nations 
Commission  on  Narcotic  Drugs  voted  to 
add  33  benzodiazepine  substances  to 
Schedule  IV  of  the  Psychotropic 
Convention.  Hus  included  diazepam 
which  is  listed  in  dns  notice,  and  will  be 
used  as  a  standard  of  reference.  Tlie 
remaining  four  substances  listed  in  this 
notice,  brotizo^am,  etizolam.  midazolam, 
and  qnazepam,  woe  not  commercially 
available  at  the  time  of  the  previous 
benzodiazepine  review.  Midazolam  and 
quazepam  are  marketed  in  the  United 
States  and  controHed  in  Schedule  IV  of 
theCSA. 


ViA  i; 


nv 


B.  Controlled  Substance  Aaologs 

The  six  fentanyl  aaalogs  listed  ia  the 
notification,  o/pAo-methylthiofentanyl. 
para-fluorofentanyl.  beta- 
hydrtnqrflBiitanyL  te<D*hydroxy-3- 
me^UentanyL  thioCBntaByl.  and  3- 
methylthiofa^aByl  are  att  coatrotted  as 
narcetic  aabataneee  in  Schedule  I  of  ttie 
CSA  (52FR20O7O;  May  29.1867  and  53 
FR  500:  laooaty  8. 196^.  None  of  the 
substances  are  ceaunerciaUy  available 
in  the  United  States. 

C  Analogaes  ofMDA. 

The  three  substances  listed  imder  this 
heading  in  the  Director-Genoal's 
notification,  AT-hydroxy  MDA.  A^ethyl 
MDA  (MD^  and  4-ffiethyl  aminorex  are 
temporarily  controlled  under  Schedule  I 
of  the  CSA  pursuant  to  the  emergency 
scheduling  provisioiw  of  section  811(h) 
of  the  CSA. 

D.  Cannabinoids 

Delta-9-tetrahydrocannabinol  (A-9- 
THC)  is  currently  controlled  ia  Schedule 
I  of  the  Psychotropic  Convention.  In 
December  1087.  tiie  U.S.  Government 
filed  a  petition  %vith  the  United  Nations 
that  requested  the  transfer  of  A-9-THC 
fit>m  Schedule  I  to  Schedule  n  of  the 
Psychotropic  Convention.  The  U.S. 
Government  request  was  adcnowledged 
by  a  notificatiaB  from  the  Secretary- 
Genwal  ef  die  United  Nationp  dated 
January  28. 198&  Ths  Januaiy  26. 1988. 
notification  was  the  subject  of  a  redetel 
Rsfisternotice  (S3  FR 10155;  March  29. 
1988)  that  also  requested  information  to 
aid  die  international  review  of  A-O- 
THC  Hewever,  infbnnation  on  A-O- 
THC  submitted  in  accordance  witii 
section  in  of  the  current  notice  wtil  be 
forwavded  to  the  IKrectopGeneraL 

Synthetic  A-O-THC  (dronabinol)  is  the 
active  ingredient  in  Marinol*.  an 
approved  antiemetic  product  available 
in  the  United  SUtes  Since  1986.  Marinol* 
(synthetic  A-9-THC  in  sesame  oil 
formulated  in  a  soft  gdatincqpeule  and 
approved  by  FDA)  is  controlled  in 
Schedule  II  of  tiie  CSA. 

m.  OppertonHy  te  Sabndt  Demestk 
Infonnatioa 

As  reqa&ed  by  eection  2m(d)(2)(A)  of 
tiie  CSA  (21  U.S.C.  811(c)(2)(A)).  FDA  on 
behalf  ef  HHS  imdtesinterested  persons 
to  submit  data  or  comments  regarding 
the  above-named  14  drugs.  Data  and 
information  received  in  response  to  this 
notice  will  be  used  to  prepare  scientific 
and  medical  infbnnation  eo  these  drugs, 
with  a  particular  focus  on  each  drug's 
abuse  liability.  HHS  willlbrward  tiiat 
informatim  to  VWO,  through  the 
Secretary  of  State,  for  WHO'S 
consideration  in  preparing  a  report  for 
presentation  to  a  WHO  K\\ew  group. 


■  <  / 


which  will  evaluate  the  need  for 
intemetional  control  ar  modification  of 
the  existing  international  contiol  of 
these  drugs.  Such  control  could  limit, 
among  o£er  thii^.  the  atanufacture 
and  distribution  (impmt/export)  of  tiiese 
drugs,  and  could  impose  certain 
recordkeeping  requirements  on  them. 

HHS  will  net  now  make  any 
recommendations  te  WHO  regarding 
whether  any  of  these  drugs  should  be 
sul^ted  to  inten»Uonal  controls. 
Instead.  HHS  will  defer  such 
consideration  until  WHO  has  made 
official  recommends  tiona  to  the 
Commission  on  Narcotic  Drugs,  which 
are  expected  to  be  made  in  the  second 
half  of  I9aa  Any  HHS  position 
regarding  international  control  of  these 
d^vgs  willbe  preceded  by  anotiier    ~ 
Federal  Register  notice  soliciting  public 
comment  as  required  by  21  U.S.C.    '  ^ 
811(d)(2)(B). 

Interested  persons  may.  on  or  before 
July  15, 1988.  submit  to  die  Dockets 
Management  Branch  (address  above) 
written  comments  regerding  tiiis  action. 
Utis  abbreviated  acoeptance  period  is 
necessary  to  allow  sufficient  time  to 
prepare  and  submit  fte  domestic 
faiformation  padcage  by  the  deadline 
imposed  by  WHO. 

Tvro  copies  ef  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Cannsents  are  to  be 
identified  witii  the  docket  number  found 
in  brackets  in  the  heeding  of  ttiis 
document  Received  oomments  may  be 
seen  in  the  office  above  between  9  a  jn. 
and  4  pA.  Monday  threap  Friday. 

This  notice  conteins  infennation 
collection  requirements  ftat  were 
submitted  for  review  and  approval  to 
the  Director,  Office  of  Management  alRI 
Budget  (OMB).  This  requiiemmts  were 
approved  and  aasigaed  OMB  control 
numbw  0910-0228. 

Dated:  June  6, 19S6. 
lohn  M.  Ttiykr, 

Associate  Commiiaioner  for  Regulatory 
Affairs. 
[FR  Doc.  8fr-134ae  nled  e-14-Sa:  S.-4S  am] 
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dnoAedbdow 
toUia  Office  of 
•Bd  Budget  (QMB)  for 

c  rmwiTionti  on  fl|> 

J  persons  ara  bivited 
to  submit  cocunents  regarding  these 
proposals^tbrainents  should  refer  to  the 
pn^xmal  by  bame  and  slroutd  be  sent  to: 
John  Allisott  OMBVeA  OCBcer,  Office 
of  Managenibnt  and  Bn|get  New- 
Executive  Office  Boihiing.  Washington, 
DC  20503. 

FOH  FURTHBII MPOMMTIOM  OOMTACR 

David  S.  CrUty.  Reports  Mamsenait 
Officer.  OetertaMBt  of  HiHinng  and 
Urban  Development.  451 7th  Street. 
Southwest.  jwasluQgtoD.  DC  2MK)^ 
teleph(xie  (Wi  755-flOSO.  Hms  is  not  a 
toll-free  nodber.  Copbs  of  the  prafiased 
forms  a^d  citiier  available  doeumenta 
submitted  tojOMB  may  be  obtained 
.  from  Mr.  Ctiity. 

,,  ' nOKThm 

Oepartmeno  pas  submitted  die  ^vposala 

fortheooT 

described  b^low.  to  OMB  for  review,  as 
required  by  the  Paperworic  Reductira 
Act  (44  UAO.  Chapter  35). 

The  Notiiya  Hat  tfi»  foBcmiM 
inioBBatiaii  II)  The  title  ef  the 
informstinlJMlBctibB  prapaaal;  (2)  Ute 
office  of  thet  fgeacy  ie  colfaici  the 
inf onnationj  |S)  *e  dcMsiplfoB  of  the 
need  for  thai  iatenatioD  aiad  its 
profKMed  umTH)  the  agcacy  form 
number,  if  aii^pBcaUe:  (5)  «dwt  BMmber* 
of  the  pabBd  iwill  be  affeded  by  the 
propoaak  (q  how  freqwnlly  infonaation 
suboBiaaiaai  Witt  be  ceqelradt  (7)  ea 
e«M|pte  of  0^e  total  immbers  of  hows 
neeBed  to  pwpaie  the  infw  letion 
8abasisaioa:|#)  whether  the  pnpooal  is 
new  or  as  etarien,  reinatatenwut,  or 
revision  of  tUf  iniarautie«  coBectioa 
requirement  bnd  (^  die  names  and 
telephfloe  m  lUbtn  of  a»  agcacy  official 
fandlter  wtt^  pvopoaal  and  of  Ae 
OMB  Desk  (HBcer  for  the  Dspartnent 

1 3507  of  the  ftperwiuk 
t  t7AC  3807;  Sectfam  Ttd)  of 
,  te»  ilwuhig  angUrtian 
DevelopinenI  (l^ct.  42  UJS.C.  353Sf d>. 

Dstetltae^lmSw 
Itavid8.0M^, 

Deputy  Dincaor.  Infoimation  iWcy  aad 
MaiH^ameat  Pfvmoa, 


Notice  of 
Infoonatioo 


Awipaaat  RieeeitlBcatieD  and  Heartng 
UaU  BeahwiklB  Fsnae  Ibr  theHovsiBg 
AUawanoRt  Mf  B^periaMot  (E»MkP) 


to  OMB 


in  Sou^  Bend.  hAane  end  &ee»  Bay, 
Wiscoasitt. 

CQQScerHousiBg. 

Deecr^tkm  of  tht  Need  for  U»  ' 
Informatwn  amdl^  nvpesedOKr 
Section  SM  of  the  HoM^  and  Uben 
Developnient  Ai^  of  wm  aethorixes 
HUD  to  ceadect  aneiqiefiraeiit  fn 
housing  rilowances.  the  Experteentat 
Howiog  Attowaaee  nrogram  (BHAF). 
Ibe  faiioraMtien  it  oM  l»  recertify 
participating  faoriiiee*  eKgtbffity  for  the 
EHAP  program.  The  hifoniation  ia 
needed  to  mdce  a  defenrination  of 
continuiBg  elfgibffify  ao  flMt  faniliea 
would  be  aUe  to  receive  bowsing 
assistance.      \ 

FonnNumbet:¥otail0.0S-i,njM-2, 
A-14akandHUDNo.H-4-a     . 

/Zespo/idlentarladividBals  or 
Households. 

Frequatcr  ofJteapoodeats:  Annually. 

EatimatBd  Burden  HdarxlJSOa. 

StofuarExtenaion. 

Contact:  Myra  B.  Newbill.  WUD,  {202) 
755-6887.  |ohn  Allison.  OMB.  (2021 395- 
688a  * 

£]oterIiBie8.1Ma 

Propesak  fVepaynnnt  of  a  HUD^ 
Insured  Mortgage  by  ah  Owner  of  Low- 
Income  Honiteg. 

Q/S^asrHendag. 

Deacgiplioaef  the  Need  fir  the 
lafoaaatkmcmHtePrapoeadUeez'nie 
infonnatian  ia  naadad  to  asaoie  tl»t 
flff ozdeUe  aaakifianAy  honsh^  onili  see 
preserved  for  low-inBOfne  fasidiea  and 
that  displacement  of  such  faanliee  ia 
minimized  while  public  and  private 
sectors  find  long  term  remedies  to  the 
potential  loss  of  affiordabla  hotiaing.  The 
information  will  be  used  to  offset 
prepayment  of  a  HUp-insured 
muhifemily  housing  unit  without  prior 
approval  by  HUOl    | 

Form  Nomber  Nof  e. 

R^spondeatK  fcidHidnab  or    - 
Househokk  State  oeiLoeal 
Governments,  Businebsea  er  Other  Vat' 
Profit,  and  Federal  Agencies  or 
Empbyeee.  ' 

Frequency  e^  Submission:  On 
Occasion.  I 

Estimated  Burden  tiours:  lljBOB. 

Statue:  Hew,  \ 

Contact  lames  I.  Tahash.  HUD.  C2Q2) 
426-9970.  Jbhn  AIUsonJ^OMBL  CZOZ)  9B&- 

a}£er)Hne6.1tat.    \ 

Pn^meai  Section  202  Ap|riicatiott 
Submission  Hequiieiaents. 

QCfeeflbnaing. 

Description  of  the  Netdfor  the 
Infetmotkm  endlte  Aq^orieif  Mwr  This 
infennatfaH  is  necessary  ti  aasist  HUD 
in  (MemnuBg  eppncwBf  ellgioffity  and 
capacity  to  develop  hoiMiiig  for  the 


elderly  or  handicapped  wittdn  statntocy 
and  program  criteria.  A  tfaraoogli 
evaluation  of  an  applicants 
qualifications  and  capabiMes  is  critical 
to  protect  the  Government's  financial 
interst  and  to  nrittgate  any  peeaibiBty  of 
fraud,  waste,  wntismanageaent  of 
public  Ibnda. 

f onn  AAanAer  HUD-tOBIS. 

Respondettta:  Ffon-Profit  faBtftutions. 

Frequency  of  Respondents:  AnnuaDy. 

Estimated  Borden  Hburs:  73.190 

Status:  Revision. 

Contact  Aretha  M.  WilBams.  HUD, 
(202)  755-5866.  John  ABisoii.  o  -!:».  (2021 
395-6880. 

Date;  June  7. 1986. 
(FR  Doc.  88-13507  Filed  6-14-88;  MS  Ml) 
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[Docket  No.  0-«8-«») 

,  Acting  Manager,  Rcgtow  wr  (ABwile). 
Designation  for  Columbia  Offica 

AQENCv:  Department  of 
Urban  Development 

action:  Designation. 

SUMMAMv:  Updates  die  designation  of 
officials  who  may  serve  as  Acting 
Manager  for  the  Columbia  Office. 

tPFECIWK«ailE:May  13^  19M. 


Heniy  R  Sollfaia.  Diractor.  Management 
Systema  Dhrision.  Office  of 
AdminiatntieB,  Adenia  Rc^ona)  Office. 
Department  of  HoHah«  and  Uban 
Devck)pnKnt,itoem  634.  Ridhord  B. 
Russell  Padend  Boikfing.  7S9ptiag 
Street  SW..  Adanta,  Geergfe  3030V338B, 
404-331-5199. 


for 


Each  of  the  officials  appointad  to  dw 
foUowing  peaitiens  is  deirignatad  to 
serves  as  AcMng  Manager  iherieg  die 
absence  o£,  or  vacancy  iN  Ibe  pesitioa 
of.  die  Managsc  widi  all  dtt  powers, 
funetiona.  and  dnties  fedcle^tsd  er 
assiffed  to  the  Maai^r  Prorided.  That 
no  official  is  authorized  to  serve  as 
Acting  MsnngaraiJass  aM  other 
employeee  nAose  ttdas  ptecede  his^ets 
in  this  deaignatioo  are  enable  to  t 
by  reason  of  absence: 

1.  Deputy  Managar 

2.  Director.  Hoaslqg  Develepmenf 
Division 

3.  Director.  Housing  Management 
Division 


22390 
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4.  Director,  Community  Planning  and     < 
Development  Division 

5.  Chief  Counsel 

6.  Director.  Fair  Housing  and  Equal  > 
Opportiuiity  Division 

This  designation  supersedes  the 
designation  effective  October  2, 1987  (52 
FR  44491,  November  19, 1987). 
(Delegation  of  Authority  by  the  Secretary 
effective  October  1. 1970  (36  FR  338a 
Febniaiy  23. 1971)). 

This  designation  shall  be  effective  as  of 
May  13, 1988.  - 

Tad  B.  Freaman, 
Manager,  Columbio  Office. 
RichaidW.Compton. 
Acting  Regional  Administrator,  Regional 
Housing  Commissioner,  Office  of  the  Regional 
Administrator. 
[FR  Do&  88-13508  Filed  6-14-88;  8:45  am] 

aiUJNQ  COOC  4110-01-« 


DEP AffTMENT  OF  THE  IHTERIOR 
Bureau  of  Land  Managemant 

(VVO-1S0-0e-4«3&-11] 

national  PubBc  Landa  Advisory 

AOCNCV:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  meeting  of  the   < 

National  Public  Lands  Advisory  Council. 


:  Notice  is  hereby  given  that 
the  National  Publfc  Lands  Advisory 
Council  will  meet  July  13-15, 1988,  at  the 
Red  Lion  Inn,  2065  Idaho  Street,  Qko. 
Nevada.  The  meeting  hours  will  be  8.-00 
a  JD.  to  4:30  p.m.  on  Wednesday,  the 
13th,  3:30  p.m.  to  5:00  p.m.  on  Thursday, 
the  14th,  and.8.*00  a.m.  to  12.-00  p.m.  on 
Friday,  the  ISth.  The  Councif  will  also 
participate  in  a  field  tour  highlighting 
gold  mining  and  geothennal 
development  in  Nevada  on  July  14.  The 
proposed  agenda  for  the  meeting  is: 

Wednesday,  fitly  13:  Mon^ig^'TbB 
State  view  of  pubUc  land  management 
in  Nevada:  Presentation  on  issues 
siuTOunding  gold  mining  and  multiple 
use  management;  Council  old  and  new 
business,  to  include  Depstment 
responses  to  previous  Council 
resolutions  and  status  reports  on  BLKTs 
recreation  policy  and  wild  horse  and 
burro  program. 

Afternoon:  PubUc  statement  period; 
Meeting  of  Council  Subcommittees 
(Energy  and  Minerals,  Lands,  and 
Renewable  Resources). 

Thursday,  July  14:  Afternoon:  Meeting 
(A  Council  Subcommittees. 

Friday.  July  15:  Discussion  of  agendas 
for  future  Council  sessions;  Meetings  of 
Council  Subcommittees;  Reports  firom  > 


Subcommittees  to  full  CouncU  and 
consideration  of  Council  resolutions. 

All  meetings  of  the  Council  are  open 
to  the  public.  C^portunity  ydM  be  given 
for  meaibas  of  the  public  to  make  oral 
statements  to  the  Council  beginning  at 
IKX)  p.m..  on  Wednesday.  July  13. 
Spedcers  should  address  specific 
national  public  lands  issues  on  the 
mealing  agenda  and  are  encouraged  to 
submit  a  copy  of  their  written  comments 
by  Jidy  6  to  the  Bureau'of  Land       '    '• .. " 
Managnnent's  Nevada  State  Office  at 
the  address  listed  below.  Depending  on 
the  numl>er  of  pepf\e  who  wish  to . 
address  the  Coundl.  it  may  be 
necessary  to  limit  the  length  of  oral    °^ 
presentations. 

DATES:  J«dy  13-15— Council  Meeting.     . 
July  13--Public  Statements. 
ADMKSS:  Copies  of  public  statements 
should  be  mailed  by  July  6.  to:  Director, 
Nevada  State  Office  (912).  Bureau  of 
Land  Management.  P.O.  Box  12000.  Reno 
Nevada  8Ki20. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Slater.  Washington.  DC  Office. 
BLM,  telephone  (202)  343-5101;  or  Bob 
Stewart,  Nevada  State  Office.  BLM. 
telephone  (702)  784-5311. 
SUPPUMENTARV  INFORMATION:  The 
Council  advises  the  Secretary  of  the 
Interior  tluough  the  Director,  Bureau  of 
Land  Management,  regarding  policies 
and  programs  of  a  national  scope 
related  to  pubtic  lands  and  resources 
under  the  Jurisdiction  of  BLM. 

Junaiaioes. 
Robert  F.  Burfiord, 
Director. 
[FR  Doc.  88-13522  FUed  6-14-88;  8:45^m] 

MLUNO  COCE  43ie-i4-M 


(AZ-040-08-4333-12  8PCA] 

Opening  of  Part  of  San  Padro 
Managamant  Area  to  Umltad  PubNc 
Usa:Calfomia 

AQENCV:  Bureau  of  Land  Managemoit. 

Interior. 

action:  Amendment  to  the  San  Pedro     \ 

closure  notice. 


r.  The  Safford  District  of  the 
BureafuDf  Land  Management  issued  a 
"notice  of  closure  of  public  lands  along 
the  upper  San  Pedro  River  to  public  use" 
in  the  March  13. 1986  Federal  Register 
(VoL  51.  No.  49).  The  Saflbrd  District  is 
now  amending  that  notice  by 
announcing  the  opening  on  July  1. 1968 
of  a  portion  of  the  San  Pedro 
Management  Area  to  a  limited  amount 
of  public  recreational  use.  The  portions 
to  be  opened  are  described  as  the  San 
Rafael  <tel  Valle  land  grant  (the  north 


boundary  of  which  is«bout  2  miles 
north  of  Highway  90  and  the  south 
boundary  is  at  Heteferd)  and  those 
pubtic  laiads  south  of  the  land  grant 
(south  of  Hereford)  in  T.  23  S.,  R.  22  E. 

In  addition^  the  recently  acquired 
Palondnas  property  (soi^  of  Highway 
92  along  the  San  Pedro  River)  has  been 
added  to  the  San  Pedro  Management 
Area  aad  will  also  be  availabte  for 
public  recreational  use. 

-  ■ .  The  remainder  of  the  lands  in  the  San 
Pedro  Management  Area  will  still  be 
under  the  closure  notice. 
This  limited  opening  will  not  affect 

*1he  management  alternatives  or  future 
decisions  to  be  made  in  the  San  Pedro 
Management  Area's  Plan  and  "     . 

Environmental  Impact  Statement  (EIS). 
expected  to  be  completed  in  September 
198& 
FOR  FURTHER  INFORMATION  CONTACT: 

Vernon  L  Saline.  Acting  Area  Manager, 
Saffbrd  District,  425  E.  4th  St..  Safford. 
AZ  85548,  telei^one  (002)  428-404Qor 
Erick  Campbell.  Project  Manager.  San 
Pedro  Project  Office,  Box  9853,  RR 1, 
Huadiuca  City,  AZ  65616.  telephone 
(602)  457-3395. 
SUFFtBMENTARY  INFORMATION;  The 

following  rules  apply  to  the  newly- 
(q)ened  lands: 

1.  No  motorized  or  mechanized    . 
devices  are  allowed.  Paiiung  is 
available  at  two  designated  ent^)^point^ 
at:  (a)  the  San  Pedro  Ranch  House 
(south  side  of  Highway  90  about  0.25 
mile  west  of  the  San  Pedro  River),  and 
(b)  at  Hereford  (south  side  of  the 
Hereford  Road  about  0.1  mile  east  of  the 
San  Pedro  River).  On  the  Palominas 
property,  no  motorized  or  mechanized 
devices  are  allowed  except  on  the  main 
north-south  access  road  starting  about 
0.5  mile  east  of  the  San  Pedro  River  and 
ending  Bt  the  Mexican  border. 

2.  I^blic  use  is  limited  to  day-use  only 
(sunrise  to  sunset),  with  no  overnight 
camping  or  campfires  and  no  pets 
allowed. 

3.  Equestrian  use  will  be  allowed. 
Horses  are  restricted  to  entering  at  the 
San  Pedro  Ranch  House  entry  point/ 
parldtig  area  and  along  the  north-south 
access  road  on  the  Palominas  property. 
Such  use  is  limited  to  groups  of  10 
horses  or  less. 

4.  No  firearms  will  be  allowed  at  any 
time.  The  area  will  remain  closed  to  all 
firearms  until  the  San  Pedro 
Management  Plan  is  completed  and 
BLM.  in  consultation  with  concerned 
publics,  can  establish  long  term  rules 
and  regulations  about  the  use  of 
firearms. 

Copies  of  the  rules,  as  well  as  a  map. 
will  be  posted  at  each  of  the  designated 
entry  pbints/parking  areas  and  on  the 


ss 
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Ray  A.  Undff, 

District  Manager. 

[FR  Doc.  ta-jiaitt  FUed  S-M-aii;  MS  I 


.[NM-03(M^12i  MM  NH  C3Q8S1 

iMuance  e^  Land  Eachang* 
Conveyan^OocuRMn(;llaw  lltxICo 

AOeNer:  Bdieatt  of  Land  Management. 
Interior.  ' 

ACTKMC  Noltke. 


n  t^e  lAiited  Slates  tssued  an 
exchange  cniveyaBce  doctunent  to  tbe 
i  State  of  Ne^  Mexioo.  on  May  3. 1988. 
for  the  surf^x  and  m&ieral  estate  in  tbe 
following  dfeBcrlbed  lands  in  Eddy 
County,  New  Mexico,  pursuaal  to 
section  206l(tf  the  Act  of  October  2t. 
1978  (43  U.$Xl  1718): 

New  Mttdc»friKipd  MaiMiaa 
T.  21 S..  R.  31 

S^C*  Z3f  oc 

Sec24.SV 

Sec.  25,  EV4NW%:  ' 

Sea  20: 

Sec.  27  EVii 

Sea  m!  Htyti  NVhSBV(:  SE%SB)4: 

Sec.  35. 
T.22Sl,^R.»^ 

Sec,l,lotol^,4,S%NWy4: 

Sec.  5,  S%$!4SVfa 

The  areas  ^scribed  aggregate  2,519. 4a 
acres.    . 

bi  ncchaii^  for  these  lands,  the 
siulfece  and  btineral  estate  in  die 
following  d^Mbad  lands  fai  Eddf 
County,  New  Mexico,  were  reconveyed 
to  the  UBtte4  States: 

NewMejdteji^lulLlgMiMsrfaBaH 
T.22S..R. 
Se&18( 

oec  32. 

ine  areas 
acres 

The  purpose  of  tUa  exchange  was  t0 
acquire  the  State  lands  and  minerals  to 
accommodate  the  United  Slates 
Department  af  Energy  witb  their  fall 
implementa  t  on  of  tfie  Waste  Isolation 
Pilot  Plant  ( k  nPP).  The  profeet's  design 
is  the  safe  qi^posal  of  low  level  noclear 
waste. 


:bed  aggregate  l,zaOjao 


\ 


The  valaea  «ff  Federal  fablk  land  and 
noahPtodHra)  land  in  tbe  exchange  were 

equ^ 

Laity  L.Woadard. 
State  Director. 
Dated:  May  31, 1968. 

[FR  Doc.  aB-19M7  IVed  6-l4-«8(  ft^an) 


[im-«io-«iio-to-720i:  nm  mm  wsoav 

QM-0111] 


Convtyane*  Documenf;  New  Mexico 

aoency:  Bureau  of  Land  Management, 
Interior. 

ACTKM:  Notice. 

— 

SUMMARv:  The  United  States  issued  an 
exdiange  conveyaace  docwnent  to  New 
Mexico  and  Arizona  Land  Company  on 
September  25, 1987,  for  all  aunerals 
exiting  upon,  te  or  oader  the  foUowiiv 
described  lands  in  Cibola.  Valencia,  and 
MdOnley  Counties,  New  Mexico, 
pursuant  to  section  2Q8(a)  of  the  Act  of 
October  21. 1976  (4)  U.SJC.  1716]: 


New  Mexico  Principal  I 

T.4N..R.2W:, 

Sec  8.  All. 
T.6N..R.JW., 

Sc&26,NWV^aBdSVk 

Sec.  28,  All. 
T.SNUR.4W., 

Sec.24,NWV4andSH. 
T.  4  N..  R.  S  W., 

Sec.  m  AIL 
T.5N..R.5W, 

Sec.  10.  All. 
T.  8  N„  R.  13  W., 

Sec;  4,  lots  1  to  4i!  fRdiiBivc.  S  V&N  Vb,  and 
S%: 

Sea  6,  lots  1  to  7.  indiMlw;  S%NB)4. 
SEV4NW%.  E^^W^  and  SEV^- 

Sec.  la  All: 

Sec  m  lots  1  to  4.  indasive.  EM,  and 

EMWVh. 
T.»N.,R.13W., 
Sec.  6i  leto  1  to  7.  kidaaive.  SMNE^ 

SB^UnVV^  E%SWK.  and  SB)4; 
Sec.  8.  AD: 
SeciaAB: 
Sec  14.  AD: 
Sec  t^  lots  1  to^  indwive,  EH,  sad 

BHWH: 
Sec20.Alfc 
Sec.  24,  All: 

Sec.  30.  Into  1  to  4.  inclusive.  Elk  and 
EMiWH. 
T.9K..R.t4W., 
SeciaAlk 

Sec.14.NH: 

SecM.AIk 

Sec.  28.  EHEH  and  WH; 

Sec.28.NHandSEH; 

S>6G*  9V«  Etv* 

T.10N..R.14W., 
'  Sec.22;AII,- 


Sec.2^Alt: 
Sec.34,Ail. 
.  T.llN„R.a0W., 
See.9l.WH. 

Ag^egating  t7,564 J7  acresL 

In  exchange  for  the  minerals  in  die 
lands  described  above,  atf  mbierals 
existing  upon.  in.  or  under  the  foDowing 
described  lands  in  Cibola  County.  New 
Mexico,  were  reconveyed  to  the  United 
States. 

New  Mwdoa  Priadpal  MiridiaB 

T.8N..R.19W.. 

Sec.  1,  loU  1  to  4.  inclusive,  SHNH,  and 
SH: 

Sec.  3.  lots  1  to  4.  iw:iiiaive.  SHNH.  aod 
SH: 

Sec  5.  tots  1  to  4.  inclusive.  SHNH.  and 

SH; 
Sec  7,  lots  1  to  4,  inclusive,  EH.  and 

EHWH: 
Sec.  9,  NEHSEH.  SHSEH; 
Sea  17.  NEHNEH.  8HNBH.  and  SEH; 
Sec.  19,  lots  1  to  4.  indusivik  EH.  and 

EHWH; 
Sec.  21,  All: 
Sea  27,  All: 
See.  2ft  All: 
Sea  31,  loU  1  to  4.  indiisive.  EH.  and 

EHWH. 
T-8N,R.11W, 
Sea  1.  lots  1  to  4,  induaive.  SHNH.  and 

SH: 
Sea  3,  lots  1  to  4.  induslwt.  SHNH,  and 

SH; 
Sea  5,  lots  1  to4.  fedHStve,  SHNH.  and 

SH: 
Sec.  7,  lots  1  to  4.  indosive.  EH,  and 

EHWH;  I 

Sea  9.  All: 
Sec.  11.  All: 

Sea  13.  AH:  ' 

Sec.  15,  AU:  <,     "         -  • 

Sec.  17,  All:  ) 

Seal9.lotslto4.iacfa«fve,EH,and    H^ 

EHWH: 
Sec.  21.  Alt 
Sec.  23.  Alt 
Sec.  25.  Alt 
Sec  27.  AH: 
Sec.29.  AIL- 
Sec.  31.  tots  1  to  4.  indusive.  EH.  and 

EHWH; 
Sec.  33,  All: 
Sec.  35.  All. 
Aggregating  17.547.11  acres,  more  or  less. 

The  purpose  of  dte  exchange  was  to 
consolidate  the  Federal  mineral 
ownership,  viriiare  the  Bureaa  also 
owned  the  surface  estate,  fai  die  El 
Malpais  Specid  Management  Area 
consistent  with  the  approved  Rio  Puerco 
Resource  Management  Plan  approved 
January  16, 1988.  Hie  valne  of  die 
mineral  estates  exchanged  was  equal. 
Larry  L.  WoodMdL 
State  Director. 

Dated:  lune  1, 1988. 

[FR  Doa  88-13488  Ftted  9-U-m  ft«S  aa^ 
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((IIT-«3p-0S-4212-12:  M-731Se)]    . 
Ilorttanac  Realty  Action;  Evduuige 

AQENCV:  Bureau  of  Land  Management 
Butte  District  Office,  Interior. 

ACTION:  Exdiange  of  public  lands  lor 
lands  owned  by  the  State  of  Montana  in 
Beaverhead  and  Madison  Counties. 

SUMMAilv:  The  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976^  43  U.S.C 
1716. 

PRINaPAL  MERI04AN,  MONTANA 


Parcel  No. 


Beaverhead 
County: 
US1 


US  2 

US  3. 

US  4 

US  5...-. 


use.. 

us  7.. 


us  8.. 


Legal  description 


T.  11  S..  R.  10  W..  Sec. 

35.  SEV4SWy<.SWV4 

SEV,. 
T.  12  S..  R.  10  W.,  Sec 

^  Lots  2.  3.  SEV* 

NWM. 
T.  12  a,  R.  6  W..  Sea 

10.  NEV4NWK. 
T.  12  S..  R.  6  W..  Sec. 

24,  NEViNEV*. 
T.  12  s.,  R.  10W..  Sec. 

a«.  SWVt. 
T.  is  S.,  R.  1  W..  Sec. 

18.  At. 

Sec.  19,  EV4 ., 

T.  13  S..  a  2  W.,  Sec. 

12.  Lot  9.  SEV.. 
Sec.  13.  Lots  1.2.  3.4. 

5.  6,  NE%.  EWiNWy.. 
T.  13  S..  R.  5  W..  Set 

5.  SEy4SEV«. 
Sea  8.  (S^NEV4.SEV4.... 
T.  13  S.,  R.  6  W..  Sec 

1.  Lots  6.7.  w  Vise  vv 
Sac  10.  SW>/4SWU. 

EV4SWy4,  SEV*.     , 

Secll.SH ^ 

Sec.  12.  AH .. 

Sec  13.  NV4..... i 

Sec  14,  AS- 

Sec  15.  All 

T.  13  S..  R.  5  W.,  &c 

2t,  NHr^H. 


Acreage 


201.74 


40.00 

.     40.00 

160.00 

1,640.47 


280.00 
3,011.91 

8o:bo 


Total.. 
Madtoon 
County. 
US  9 


US  10..„ 


US  11. 


Toltf.. 


T.  1  S..  R.  aw.,  Sec 

28,  HtYtSM^V,. 
T.  13  &.  a  1  W.,  Sec 

1.  Lots  1. 2.3/4.  SV4 

NH.SEVd. 
Sec  2.  Lots  1,2,3,4.  SVi 

NVi. 
Sec  3,  Lots  1,2,3,4,  S% 

NH. 
Sec.  4,  Lots  1.2,3.  SW 

NEV4.  SEy4NWV4. 

T.  13  a.  a  1  w.. 

(Adjacent  to  Parcel 
US  9  Section  7,  l.ots 
1.2.7.8.9.10.11.  EH 
SWV.. 


S.454.12 

40.00 
1.369.95 


351.94 


1761.89 


Containing  a  total  of  7218.01  acres  o( 
pubfic  lands. 


In  exdiange  for  these  lands,  the 
United  States  will -acqwre  the  following 
lands  owned  by4he  State  of  Montana: 


Bea»0rtwid 
County. 
m  1 

MT  2.:. — 

MT  3. , 

MT  4 

MT  5. 

MT6 


MT  7..,_. 

MT  o».^M<* 
MT»_^„ 
MT10...- 

MT11 

MT12-.... 

MT13 

MT  14 

MT15 

MT16 

MT17_..., 


T.  7S,.  a  11W..««. 

7,  SEy4SE«i. 
T.  7S..  a  11  W..Sec 

18.  NWyiNE^.   ■ 
T.  12&.ai1  W..Se& 

36.  Al. 
T.  13  S..  a  2  W..  Sec 

6,  Lota  4. 5,  & 
T.  13  &.  a  10  W.,  Sec 

16,  Afl. 
T.  13&,  a  11  W.,Sec 

«,  SWVd,  WHSEV4. 
Sac  11,  Ail...._ .... 

Sec  12!  sw'y4Swyi'Z!. 

Sec  13.  NWy. .. 

Sec.  14,  HV,.  NMtSWy4, 

NWWSE>4. 
T.  13  &,  a  12  W.,  Sec 

16,  NEV4. 
T.  13  S..  a  12  W.,  Sec 

36.  AH. 
T.  14  a,  a  1  E,  Sec 

36.  AM. 
T.  14  a.  a  3  W..  Sec 

36.  AH. 

T.  14  a,  a  11  w.  Sec 

6,Lois<S. 

T.  14  a,  a  11  w. 

•.SViSEW. 

T.  14  a.  a  11-w., 

8,  NE%NWy4. 
T.  14  a.  R.  11  W, 

9,  SWy4NWV4. 

T.  14  a,  a  11  w, 

16.  NEy4NEy4. 
T.  14  a.  R.1 1  W.,  Sec 
16,  WViWH. 

T.  14a, an  w.. Sec 

25,  EVt. 

Section  36,  Al „ 

T.  15  a,  ail  W..  Sec 

1,  Lot  4,  SViHVt. 

N%SV*. 
T.  15  a.  a  2  W.,  Sec. 

16,  Lots  1.2. 

Containing  6JS74.01  acres  o(  State 

lands. 


40  JW 

40.00 

640.00 

121.66 

640.00 

1.520.00 


.Sec 
.Sec. 

,Sec 


MTI8. 


160.00 
.  640.00 

639.60 

640.00 
7^40 
80.00 
40.00 
40.00 
40.00 

160.00 
1.320.03 


40.32 


DATES:  For  a  period'up  to  and  including 
August  1, 1988,  interested  parties  may 
submit  comments  to  the  Bureau  of  Land 
Management,  at  the  address  shown 
below.  Any  adverse  comments  will  be 
evaluated  by  the  BL1«1  Montana  State 
Director,  who  may  sustain,  vacate,  or 
modify  Oiis  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the, 
Department  of  Interior. 

FOR  nMTHm  INFOmiATKNI  CONTACT: 

Information  to  the  exchange,  including 

the  environmental  assessment/land 

report  is  available  for  review  at  the 

Dillion  Resource  Area  Office,  Ibey 

Building,  P.O.  Box  1048,  Dillon.  Montana 

59725. 

SUPPLEMENTARY  INFORMATION:  The 

publication  of  this  notice  segregates  the 
public  lands  described  above  from 


settlement*  sale,  location  and  entrjr- 
under  the  pobiic  land  laws,  including  the 
v^aing  lavws,  biit  not  from  exchange 
puranant  to  section  266  of  the  Fledersl 
Land  Policy  and  Maita|ement  Act  of    | 
1976  fioF  a  period  of  two  years  from  tb»   : 
dateof{if8ti)iibUcatiott.Thoexdiaage.   : 
will  be  made  sut^ct  to: 

1.  A  reservation  to  the  United  States 
of  a.rig^t>of-way  for  ditches  or  canals  in  - 
accordance  with.43  U;S.C.  945. 

2.  Both  the  surface  and  mineral 
estates  will  be  exchanged  on  an  equal 
value  basis. 

3.  The  lands  will  be  exchanged 
subject  to  all  valid,  existing  r^ts  (e-g.. 
r^ts-of-way.  easements,  and  leases  of 
record). 

4.  The  exchange  must  meet  the 
requirements  of  43  CFR  4tia4-2. 

This  exchange  Is  oonsisteiit  widi 
Bureau  of  Land  Management  policies 
and  planning  and  has  been  discussed 
with  State  and  locd  officials.  The 
estimated  completion  date  is  September, 
1988.  The  public  interest  will  be  served 
by  this  exchange  because  it  will  enable 
the  Biueau  of  Land  Management  to 
acquire  lands  with  high  public  values 
and  will  increase  management 
efficiency  of  public  lands  in  the  area. 

)unee.i9e8. 
).A.  MooriMNise, 

District  Manager. 

[FR  Doc  88-1 3426  Hied  »-14-8&  8:45  am] 

MUJNO  COOe  4310-ON-« 


(UT-020-08-4212-14:  U-S37161 
Realty  Action;  SaH  Lake  District.  UT 

AOlNCv:  Btireau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 


This  is  a  Notice  of  a  direct 
sale  of  140  acres  of  public  land  in  Tooele 
county,  in  accordance  with  existing  law. 
DATE:  the  date  of  the  sale  is  August  IS, 
1988. 
SUPPLEMSNTARY  INFORMATION:  The 

following  described  public  land  has 
been  examined  and  identified  as 
suitable  for  disposal  by  direct  sale 
tmder  Section  (203)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat  2750, 43  U.S.C.  1713)  or  FLPMA.  to 
Mr.  Lyle  Bunker  at  the  appraised  fair 
market  value  of  $12,600: 


T.  6  S..  R.  18  W„  SLM: 

Sec  4.  WViEVfeSWy*: 

Sec  8,  NEy«NE%;  .„; 

Sec   9.    WV^NBV4NWV^.   NWy4 
NW% 


.  40 
40 

eo 

140 
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An  am^^dment  of  the  Tooele  MFP  has 
been  comneted  and  allows  this  action. 
The  landtl  ere  being  offered  for  sale  to 
serve  the  |nblic  objective  of  economic 
developmient  and  the  growing  of 
cultivated  props.  Authorizing  the 
farming  of  {these  lands  will  enhance  Mr. 
Bunker's  adiQining  farm  operation.  TTie 
objective  joould  not  be  achieved  on  other 
public  land  such  as  a  parcel  that  was 
noncontiguous.  The  parcel  does  not 
possess  nMre  important  values  than 
economic  iqeveiopment  since  growing 
agricultural  crops  is  the  present  and 
projected  Use  of  the  land.  The  tract  is  no 
larger  than  necessary  to  support  a 
family-sized  farm. 

A  direci  sale  to  Mr.  Bunlcer  will 
recognize  a  preference  to  him  as  a  user 
with  existing  improvement  and  as  an 
adjoining  landowner,  as  set  forth  in 
FLPMA.     f 

The  sale  |s  consistent  with  the  Bureau 
of  Land  Management's  planning  system 
and  with  Tboele  County  planning  and 


22393 


zomng. 

The  put 
15th  day  i 

Terms 


fie  lands  will  be  sold  on  the 
flAugust.  1988. 
.   1  conditions  applicable  to 
the  sale  ai|Q: 

1.  The  Me  of  these  lands  will  be 
subject  to  ^U  valid  existing  ri^ts. 
.'  2.  A  rigHliK>f-way  is  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  Act  of 
August  30. 1890  (28  Stat.  391;  43  U.S.C. 
945).  U 

3.  All  mkierals  will  be  reserved  to  the 
United  Statks. 

4.  Federal  Uw  requires  that  the  buyer 
be  a  U.S.  cjitizen.  Proof  of  this 
requirement  shall  be  presented  by  Mr. 
Bunker  on  !the  date  of  the  sale. 

The  desisted  purchaser,  Mr.  Bunker, 
will  be  reqjuired  to  pay  for  the  cost  to 
publish  thiJB;  notice  in  the  Federal 
Registw  and  in  the  local  paper.  He  will 
also  be  required  to  submit  a 
nonrefundable  deposit  of  20%  of  the  full 
price  of  Sl^jaoo  on  the  sale  date.  August 
15. 1988.  bylcertified  check,  postal 
money  ordjer.  bank  draft  or  cashier's 
check.  The  ^mainder  of  the  full  price 
shall  be  padtl  within  180  days  of  the  sale 
date.  Failub  to  pay  the  full  price  within 
180  days  shell  disqualify  Mr.  Bunker  as 
the  designated  purchaser  and  the 
deposit  shi^Il  be  forfeited  and  disposed 
of  as  other j  Receipts  of  sale.  The  lands 
may  then  ^  offered  on  a  competitive 
bididing  basis,  with  details  of  such  a  sale 
to  be  set  forth  in  a  subsequent  notice. 

Detailed. information  concerning  the 
sale,  inclui^kig  the  planning  documents 
and  envirotinental  assessment,  is 


available  for  review  at  the  Salt  Lake 
District  Office.  2370  SouA  2300  West 
Salt  Lake  City.  Utah  84119.  Any  adverse 
comments  will  be  evaluated  by  the 
District  Manager,  who  may  vacate  or 
modify  this  realfy  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  District  Manager,  this 
realfy  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  Comments  concerning  the  sale 
will  be  accepted  for  a  period  of  45  days 
&Y)m  the  date  of  this  notice  by  the 
District  Manager  at  the  above  stated 
address,  .'or  Airther  information  contact 
Terry  Catlin,  Pony  Express  Realfy 
Specialist.  (801)  524-534& 
DeanelLZeihr. 
District  Manager. 
[PR  Doc.  88-13437  Filed  6-14-88: 8:45  am) 

MLLSn  CODE  4310-OO-lt 


MiiMraM  ItafMQMnMit  Service 

OutMT  ConUmnlal  SImH  (QCS)  ON  and 
Qm  InfonnaHon  Program 

action:  Notice  of  availabilify. 
SUMMARV:  Notice  is  hereby  given  that 
the  Minerals  Management  Service  has 
recently  released  a  publication  entitled 
"Accidents  Associated  with  Oil  and  Gas 
Operations  on  the  Outer  Continental 
Shelf."  by  its  Offshore  Rules  and 
Operations  Division.  This  264-page 
report  is  a  compilation  of  all  blowouts, 
explosions  and  fires,  pipeline  breaks  or 
leaks,  significant  pollution  incidents, 
and  major  accidents  that  occurred  on 
federal  leased  offshore  lands  from  1956 
throuj^  1986. 

It  lists  accidents  by  five  categories: 
detailing  area,  block,  lease  number, 
platform  and  well  number,  and  operator. 
It  describes  the  type  of  accident, 
corrective  action  taken,  and  ttie  amount 
of  pollution  and  provides  figures  on 
fatalities,  injuries,  and  property  and 
environmental  damage. 
EFFECnvt  date:  June  15. 1968. 
AOORESsnc  This  OC8  report.  MMS  8fr- 
0011.  is  available  for  inspection  at  the 
Technical  Publications  Unit:  Office  of 
Offshore  Information  and  Publications: 
Minerals  Management  Service.  MS-642: 
1951  Kidwell  Drive,  Room  536;  Vienna, 
Virginia  22180;  (703)  285-2604.  Copies  of 
this  report  can  be  obtained  from  the 
above  mentioned  address. 

FOR  RiRTNm  mFORMATION  CONTACT: 
Lloyd  M.  Tracey:  Branch  of  Oil  and  Gas 
Development:  Minerals  Management 
Service,  MS-646;  12203  Sunrise  Valley 
Drive;  Reston,  Virginia  22091;  (703)  646- 
7836. 


MfMEMCNTARV  MFONMATION:  This 
;  report  is  published  pursuant  to  30  CFR 
252— Outer  Continental  Shelf 
Information  Program.  44  FR  46406, 
August  7, 1979.  An  outline  of  the 
contents  of  the  report  is  set  forth  below. 

Accidents  Associated  widi  oil  and  gas 
Operations  on  the  Outer  Continental 
Shelf 

/.  Introduction 

II.  Gulf  of  Mexico  OCS  Region 

Table  1,  Crude  Oil  and  Condensate 
Spill  Incidents  of  200  or  More  Barrels, 
OCS-Cutf  of  Mexico. 

Table  2-A.  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  Outer 
Continental  Shelf,  Gulf  of  Mexico, 
Blowouts.  Table  2-B,  Accidents 
Associated  with  Oil  and  Gas  Operations 
on  the  Outer  Continental  Shelf,  Gulf  of 
Mexico,  Explosions  and  Fires. 

Table  2-C,  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  Outer 
Continental  Shelt  Gulf  of  Mexico. 
Pipeline  Breaks  or  Leaks. 

Table  2-D.  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  Outer 
Continental  Shelf.  Gulf  of  Mexico. 
Significant  Pollution  Incidents,  50  bbl 
(2,100  gal)  or  More. 

Table  2-E,  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  Outer 
Continental  Shelf.  Gulf  of  Mexico.  Major 
Accidents. 

///.  Pacific  OCS  Region 

Table  3,  Crude  Oil  and  Condensate 
Spill  hicidents  of  200  or  More  Barrels, 
OCS-Pacific. 

Table  4-A,  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  Outer  ^ 
Continental  Shelt  Pacific.  Blowouts. 

Table  4-B,  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  Outer 
Continental  Shelf,  Pacific,  Explosions 
and  Fires. 

Table  4-C  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  Outer 
Continental  Shelf.  Pacific  Pipeline 
Breaks  or  Leaks. 

Table  4-D.  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  Outer 
Continental  Shelf,  Pacific,  Significant 
Pollution  Incidents  50  bbl  (2,100  gal)  or 
More.  , 

Table  4-E,  Accidents  Associated  with 
Oil  and  Gas  Operations  on  the  Outer 
Continental  Shelf,  Pacific.  Major 
Accidents. 
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rv.  Alaska  PCS  Begian 

V.AtitmticOCSRegiim 

VL  Summary  Tables  for  the  Entire 
Outer  Contiaentql  Shelf 

Table  5.  Summary  of  Crude  Oil  aad 
Condensate  Spill  Incidents  of  200  or 
More  Barrels,  Outer  Continental  Sbelf. 

Table  6.  Summary  of  Accidents 
Assodated  with  Oil  and  Gas  Operations 
on  the  Outer  Continental  Shelf.  195&- 
1986. 

VII.  Graphs  of  Data  Pertaining  to 
Accidents  Associated  with  Oil  and  Gas 
Operations  an  Uie  Onto"  Coatineatal 
Shelf 

Figure  1,  Crude  ft  Condensate  Spills  > 
20O  bbL  OCS-Gdtf  of  Mexico. 

FigHK  CCnde  ft  Condensate  Spills  > 
200  bbL  OCS^^>acific. 

Figures,  Volune  of  Crude  ft 
Condensate  filled.  OCSrrGulf  of 
Mexico. 

Figure  4,  Volume  of  Crude  ft 
Condensate  Spilled,  OCS— Pacific. 

Figure  5,  Crude  ft  Condensate  Spills  > 
200  bbl  Outer  Continental  Shelf. 

Figure  8,  Vohone  of  Crude  ft 
Condensate  SpfUed,  Outer  Continental 
Shdf. 

Figure  7,  Sunmary  d  Accidents 
Associated  fviii  Oil  and  Gas  Operations 
on  the  DCS. 

Date:  June  3, 198& 
rnoo  Mdjonskl, 

Acting  Associate  Director  for  Offshore 
MtnenKB  nonogeotenU 
[PR  Do&  8fr^l3427  Filed  6-14-88;  8:45  am] 
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INTERNATIOIIAL  TRADE 
COMMISSION 

IlMMlltallaa  Mm.  att-2S4] 


M«n'«  and  BoyiT  Wovanltanmade- 
FRmt  Shirts  fram  11m  Pvupto's 


aqency:  United  States  International 

Trade  Commission. 

ACnON:  Institution  of  investigation. 

EFraeiwc  ONTB  fme  7. 1M8. 

FON  RNinm  MFONMMION  OONTCCT: 
Dennis  Rudy  (202-252-1481)  or  Robert 
W.  Wrilaoe  (2aZ-2S2-14SB),  Texties 
Divisaoo.  US.  intenaiiMnl  Trade 
CoauBianan,  see  E  Sireet  SW.. 
WaskH|glon.DC2M3S. 

Background  and  scope  of 
ia  veatigatioa:  Fbllowiag  receipt  of  a 
request  from  the  United  States  Trade 
Representative  (USTR).  at  the  direction 
of  the  President,  the  Commission 
instituted  the  investigation  under         | 
section  332(g]  of  the  Tariff  Act  of  1930 


(19  U.SJC  U3a(g]|  fv  te  porpoM  of 
determiniai  tiB  inifaMiM  of  iaqiorta  of 
■Ma's  and  lioy*' MDfwk  sUrta  of 
manBMk  fftan  wMh  (wo  atman  eotora 
in  the  «nf|»  aal/ar  fiUiagi  froai  tlia 
People'*  RepiMic  of  CMm  (China)  in 
1917.  The  data  i«4«e«ted  by  fhe  USTR 
are  for  paiposM  irf  admiuisteriBg  tfie 
new  bilateral  textfle  agreement  with 
Qttm.  In  Us  letter  requestingihe  study, 
the  USTR  stated  that  "parties  Involved 
in  tfie  negotiation  of  the  new  agreement 
expressed  concern  about  a  possible 
inaccuracy  trf  the  reported  statistics  on 
Imports  dt  sudi  shirts  from  China  in  1987 
that  may  make  the  statistics  uns^Uable 
for  purposes  of  administering  the 
agreement  The  correct  information  is 
vital  for  us  to  determine  flie  proper  level 
for  CSiina's  exports  of  this  product  to  the 
United  States." 

The  new  agreeoeBt  jvith  China  waat 
into  effect  on  January  1, 1988,  and  limits 
its  exports  of  «BKtik>  and  appard  to  the 
United  States  through  teSL  Tte  ahiits 
under  investigation  are  reported  for 
quota  purposes  under  textile  category 
640,  men's  and  boys'  woven  mahmade- 
fiber  shirts.  The  agreement  provides  that 
a  sublimit  be  established  under  category 
840  for  shirts  with  two  or  more  colors  ia 
the  waip  and/or  filling,  r^erred  to  as 
"yam-dyed"  shirts  (category  640-Y).  and 
that  the  sirfilimit  be  baaed  on  trade  with 
China  in  1987. 

As  requeated  by  USUI,  to  determine 
the  volaaw  of  importa  of  die  yarn-dyed 
sUrta  framChtae  in  1867.  Ike 
Commission  will  survey  the  90  (v  so 
importen  kaaanii  to  have  entered  sadi 
shirts  from  CUna  under  category  840 
thai  yehr.  The  data  aabmitted  in 
response  la  the  qws^oanaire  wifl,  as 
req«ested%y  the  08TR.  be  reported  to 
him  in  aggngate  form  only  and  that  in 
accotdanee  wMi  pest  instmctions,  nie 
Commission's  report  wlH  be  dassified 
as  confideattal. 

The  OCTR  has  asked  Aat  #ie 
CoBunisrtoa  eaberit  its  report  not  later 
than  128  days  after  receipt  of  the  request 
(i.e..  by  September  28, 1968). 

Heariog-Impaired  individuals  are 
advised  that  information  about  this 
investigatioB  can  be  obtained  by 
contacting  our  TDD  tenninal  on  (202). 
252-1810. 

By  order  of  the  Coanrieaioa. 

Seoetaiy. 
hsoed:  June  S,  1MB. 

(PR  Doc  88-13476  Filed  6-14-88;  8:45  am] 
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Notice  IslfarriiygNantftet, is  of  iMs 
date.  loan  Cockbnm.  Bsq..  of  ttie  Office 
of  UnlSir  tanport  Investi^tions  (SOB  E 
Stoeet  SW..  Wa^hingtbo.  DC  20496)  wffl 
be  the  Commission  investigative 
attorney  in  the  above-cited  bivestigation 
instead  of  Stephen  L  Sidzer.  Esq. 

Ilie  Secretary  is  requested  to  publish 
ttiis  Notice  hi  ^  Fadaral  Register. 

R—pectfully  subaiitted. 
Lynn  L  Lavioa, 

Director.  Offtet^Vnimr  import* 
biveatigaliflma 
Dated:  )Hiie  S.  188S. 

[PR  Doc.  88-13477  POed  6-14-88;  8:45  am] 
snjjngcooe; 
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Cartain  Vanatian  Blind  Csfoponaota 


Notice  is  hereby  ^ven  that  the 
preWmlaaiy  coniiweBC*  in  das  matter  is 
presently  scheduled  to  comraeace  at  1  A) 
p.m.  en  IWsday  |ane  28. 1888,  ia 
Hearing  Raeai  B  JLoom  111  tA  the  new 
Intematioaal  Itele  Coaoaissiim 
BttiMii«  at.SOe  E  Straat  SW.; 
Wadd^ftoa.  DC.  lUs  date  is  sabfect  to 
chaqge  throagh  order  of  the 
administrative  law  judge.  Non-parties 
wisUqi  la  aMend  shaaU  ooaiact  Mr. 
McKie  at  202-252-1701  as  to  whedwr 
there  have  baea  any  chvages  saade  ia 
this  schedala- 

Ike  Secmaiy  shall  pidibsh  this  aotke 

in  the  Fedsiri  SagpataB* 
tad|.LaBlMBi. 

i4dWjiMRDtfm  low/s^ 
Issuedl  fane  V,  f" 


(FR  Do&  86-1347«  Filed  a-M^aa:  a^S  «aij 
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Motor  Cwilar  AppHcattonaTo 
ConaoMila.  Maivab  or  Acqulra 
Control 

The  fattowing  sppHcaliaQS  sask 
approval  to  caosaiUafte,  psrchase. 
meisBi  base  apstatiag  ri^ris  snd 
pooperties.  or  aoqirire  ooBiralaf  SBOtar 
carriers  pursaani  to  48  IL&C  U3«3  or 
11344.  Also,  sjiplioatinns  ditaolly  related 
to  these  motor  finance  applications 
(such  as  conversions,  gateway 
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eliminati^  and  securities  issuances) 
may  be  involved. 

The  applications  are  governed  by  49 
CFR  llKlii. 

Person^  iwishing  to  oppose  an 
appUcatito  must  ftMoin  the  rules  under 
49  CFR  1^^2.2.  If  the  protest  includes  a 
request  M  oral  hearing,  the  request 
shall  mecn  die  requirements  of  49  CFR 
1162.9  andshatt  indade  the  required 
certification.  Failure  seasonably  to 

,  I  be  construed  as  a  waiv«'  <^ 
I  and  partidpatim  in  the 

the  ^^ence  of  legally  sufficient 
protests  SS  to  the  finance  appHcation  or 
to  any  application  directly  related 
Uietetafil^d  widiin  45  days  of 
publics ti<Mi  (or,  if  the  application  later 
becomes  ifi^posed),  appropriate 
authority  isrill  be  issued  to  each 
applicantl^ess  die  application 
involves  ^pediments)  upon  compliance 
with  cert^  rsquitements  w^ich  will  be 
set  fordi  in  a  notification  of 
effectiveness  of  this  decision-notice. 

Applic4l|ion(8)  must  comply  with  all 
conditionsiset  forth  in  the  grant  or 
grants  of  Mith<wity  widiin  the  time 
period  sp4  :ified  in  die  notification  of 
effectf vmn  m  of  this  dedsitm-notice  or 
the  appliqatian  of  a  noii-oomp^ing 
applicant  l^ball  stand  denied. 

FlBCDOflS 

The  fl^alngs  for  these  applications  are 
set  fortlf  4l|  49  CFR  1182.& 
NofatalMftGee, 
Seaelary.  1 1 

MC-F-i^e7.  filed  June  1. 1968. 
Greyhound  Lines.  Inc.  flVansferee) 
(Suite  2500^  901  Main  Street.  Dallas.  TX 
75202)— Pivchase— S3.  &  E.  > 

Transport^n  Company,  d/b/a/  Pacific 
Trailways  (Transfeiror)  (3113  Airport 
Way,  Boi^.  ID  837a6)>Representative8: 
Fritz  R.  K^  and  WilUam  C  Evans. 
Suite  1004 11660  L  Street.  NW., 
Washingtb^  DC  2003a  Transferee,  a 
motor  copiioon  carrier  of  passengers 
pursuant  M  MC-1515  and  related  subs, 
to  purchai^  ^e  interstate  and  intrastate 
operating  I^Uiorities  of  Transferor,  a 
motor  oonl^on  carrier  of  passengers  in 
interstate  and  intrastate  commerce.  The 
operating  Uudiority  to  be  transferred  te 
containedlta  Certificate  No.  MC-70047 
(Sub^o.  27).  which  audiorizes  die 
transport^tfon  of  passengers  and 
package  eMness  over  a  series  of  regular 
routes  in  tije  States  of  Idaho.  Oregon, 
and  UtaKlflB  principal  route  of  service  is 
(between  mrdand  and  Eugene.  OR. 
Boise.  ID,  kbd  Salt  Lake  City.  UT).  and 
nationwiqa  charter  and  special 
operations.  The  intrastate  authority  to 
be  transfebed4a«ontained  in  Utah 
Certificate  JMo.  2123.  Oregon  Certificate 


No.  18416.  and  Idaho  Permit  722& 
Transfer  of  the  intrastate  audiority  is 
pursuant  to  49  U.S.C  11341(a). 
Temporary  audiority  under  49  U.S.C 
11349  was  granted  to  tram^Eeree  oo  June 
6. 198&  Thmsferee  is  an  indirect  wholly 
owned  subsidiary  of  GLI  Holding 
Company,  which  indirectly  controls 
BusLease  Contract  Services.  Inc.  (MC- 
193igi^'C^  HoMfaig  Company  also  has 
exercised  optiims  to  purohase  Vennont 
TransH  Co..  Inc.  (MC-4S62Q  and  Texas, 
New  Mexico.  Oklahoma  Coadies.  Inc. 
^C-6112Q)  but  has  not  yet 
consummated  the  transactions.  The 
f<»egoii%  oontral  relatioiMhips  of  GLI 
Holding  Cmnpany  were  approved  by  the 
Commission  in  Dodcet  MC-F-16260. 

(FR  Doc.  88-13399  Filed  6-14-88: 8:45  am] 


[Docket  Nol  AB-290  (Sub-Na  3X)I 

Qaorgia  MMand  RaMway  Co.  Mid 
Souttiam  Ralway  Co,  Abandonmant 
■nd  DjyonBwwnca  of  Sarvlea 
ExamfMioni  SpaMbiQ  County,  QA*  ale 


t:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 


n  The  Interstate  Ctmimerce 
Commission  exempts  the  Geori^a 
Midland  Railway  Company  and  the 
Southern  Railway  Company  fiom  the 
requirements  of  49  U.S.C  10903.  et  seq., 
to  abandon  and  discontinue  service, 
respectively,  over  a  67.0-mile  line  of 
railroad  in  ^jialding.  Pike,  Meriwedier. 
Talbot,  Harris,  and  Muscogee  Counties. 
GA.  subject  to:  (1)  The  standard 
employee  imitective  conditions;  and  (2) 
die  condition  that  applicants  not  engage 
in  any  salvage  operations  until  the 
process  undw  Section  7\of  the 
Endangered  ^;iedes  Act  U  cmnpleted 
and  until  the  Georgia  Department  of 
Historic  Preservation  determines  if  f  ny 
structures  (50  years  or  older)  are  eligible 
for  listing  in  the  National  Ttegiater  of 
Historic  nacea. 

OATSt:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  finandal 
assistance  has  been  received,  this 
exemption  wiU  be  effective  on  July  15, 
196&  Petitions  to  stay  muSt  be  filed  by 
June  3a  1988.  and  petitions  for 
reconsideration  must  be  filed  by  July  11. 
1988.  Formal  expressions  of  an  intent  to 
file  an  offer  of  finandal  assistance 
under  49  CFR  1152.27(c)(2)'  must  be 


'  See  Exemption  of  Rail  Abandonment— Offen  of 
Finan.  AasiaL.  4 1.C.C^  164  (1967).  and  final  mlet 
published  in  the  FadMiel  Ragbler  on  December  22. 
1967  (52  FR  484«M844e). 


filed  by  June  27, 1988.  Requests  for  a 
public  use  concfition  most  be  filed  by 
June  27, 1968. 

Mnnaaiiii.  Send  pleadings  referring  to 
Docket  Na  AB-290  (Sub-Na  aX)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Coimnerce 
Commission.  Wastdngton.  DC  20423. 

(2)  Petitioner's  representative:  Angelica 
lioyd.  NorMk  Southern  Corporation, 
8  North  J^erson  Street.  Roanoke,  VA 
24042-4)041. 


mON  CONTilCT: 

Joseph  H.  Dettmar,  (202)  275-7245  (TOD 
for  hearing  impaired:  (2U)  275-1721). 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  cqfiy  of  the  full  decision,  write  to 
Dynamic  Conc^ts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building.  Washington.  DC  20423,  or  call 
289-4357/4359  (DC  Metropolitan  area), 
(assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721  or  by  pickup  from  Dynamic 
Concepts,  Inc^  in  room  2229  at 
Commission  headquarters. 

Decided:  May  2$,  1988. 

By  the  Conimissioa.  Chainnan  Gradiaon, 
Vice  Chainnan  Andre.  Cooimiationers 
Sterrett  Stmmona,  and  Lamboiey. 
Commissioner  Lamboiey  concuired  in  part 
and  dissented  in  part  vnth  a  aeparate 
expression. 

Norata  R.  McGae. 

Secretary.  , 

(FR  Doc.  8&-13438  Filed  6-t-U;  a-45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consant  Dacraa  Pursuant 
TotliaClaanAlrAct 

In  accordance  with48epartment 
policy,  28  CFR  5a7.  notice  is  hereby 
given  that  on  June  6, 1988,  a  proposed 
consent  decree  in  United  States  v. 
Sun  flower  Electric  Cooperative.  Inc., 
Qvil  Action  No,  88-2293-S,  was  lodged 
with  the  United  States  District  Court  for 
the  District  (rf  Kansas.  The  proposed 
consent  decree  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  Sunflower  Electric 
Cooperative.  Inc.  ("Sunflower")  for 
violations  of  the  Clean  Air  Act. 

The  pn^wsed  consent  decree  requires 
Sunflower  to  comply  with  the  Standards 
of  Performance  for  New  Stationary 
Sources  for  Electric  UtiUty  Steam 
Generating  Units  for  Which 
Construction  is  Commenced  after 
September  16, 1987,  at  40  CFR  Part  6a 
Subpart  Da.  The  consent  decree  requires 
Sunflower  to  adopt  an  operations  and 
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maiatenone  piaa  far  its  ouBiputerued 
contiiuMNis  — i— ion  mnaitoriwg  «]rtleni 
and  to  make  specific  modificatioBS  to  its 
pj|wag  systeoi.  FfaaMif,  tiwconaait 
decree  requiw  Sanflowwr  to  pay  atotal 
civil  penal^  of  SaObOOO  wiAin  thiily  (a(H 
days  of  aoby  al  tfat  decree. 

Tbe  DepartawBi  of  lastioe  will  rec«ve 
tor  a  period  of  thirty  (3^  days  fnm  the 
date  ^  this  pubUoetioa  aoBiBientfl 
lelatiag  to  the  proposed  oonsent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Dlviaioa. 
Department  of  Justice.  Washington.  DC 
20530.  and  should  refer  to  United  States 
V.  Sunflower  Electric  Cooperative.  Inc.. 
D.J.Ref.»-5-2-l-llW. 

The  pnqjosed  consent  decree  may  be 
exandned  at  the  office  of  die  United 
States  Attorney^  412  Federal  Buihling. 
812  North  Sevadh  Street  Kansas  Ctty, 
Kansas  onm  and  at  the  Rt^on  Vn 
office  of  the  United  States 
Enviromnentri  Protection  Agency,  728 
Minnesota  Avemie,  Kansas  City,  Kansas 
eeitn.  Co^es  of  the  consent  decree  may 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
]us6oe.  Reon  1SI7,  NinA  Street  and 
Pennsyhrania  Arenae  NW.,  Washington, 
DC  2053a  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  die 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enchne  a  Check  in  the 
amount  of  $1.10  (10  cents  per  page 

WpfOflMCnOB  C80t}  y^fSflSB  to  fftC 

Treasurer  of  the  United  States. 


Rogv|.i 

Assistant  Attorney  GaaeraL  Landaad 

Natural  Resources  Division. 

IFR  Doc  8&-13488  Filed  8-14-88: 8:45  am] 
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NUCLEAR  REGULATORY 


IDoAel  No*.  SO-327/S0^32Sl 

Nudav  Mnt.  OnilB  1  and);  RM«lpl  of 


Notice  to  herrily  glvea  diat  by  Petition 
dated  MaMh  at.  laat,  Albert  Bates,  on 
hchaif  of  certain  aaiid  iadiwdnals. 
reqacrtad1hat4hc  CaHHUMka  take 
immediate  acfioa  widi  tagnsd  to  die 
Sequoyah  Nudear  IHanL  Dm  Petition 
requests  that  the  Ceaaiinioa  iBsaa  an 
order  saspendiwg  hM  poar  er  operatioa  of 
the  facility  antil  femedtel  action  is 
taken.  Ute  Petitioa  asserts  aa  graands 
for  this  reqaest  that  the  licensee  has 


failed  to  ■e«t<hs  iinainaMiats  of 
Repdadaqr  Gaidaa  U  and  1.108  arilh 
respect  tolhe  capadty  aiai^  and 
petfomanae  tesdag  of  die  JSnecgeocy 
niniirswialiaflTTrr)  ayaleB. 

Ite  ArtMiaa  has  been  refeRad  to  Ike 
Director.  OBkie  afSpedal  Prafects.  By 
letter  dBtedMBich  21. 198t.  die  Director. 
Offioe  atSptdaA  I¥o)eGts.  responded  to 
die  MMionerdeayamhis  veqaast  for 
enmssncy  reiief  and  infamdag  tbe 
Petiiioasrihat  Us  tequest  is  being 
treated  parsoant  to  10  CFR  2.208  of  die 
Commission's  regulations.  As  provided 
by  S  £.aMr  appropriate  adioB  will  be 
taken  on  tUs  reqaest  within  a 
reasonable  tune. 

A  oo|v  of  die  Petition  is  available  for 
inspectioa  in  the  Coraiussion's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC  20555,  and  at  the  Local 
Public  Document  Room  for  the 
Sequoyah  Nuclear  Plant  located  at  the 
Chattanooga-Hamilton  County  Library, 
1001  Broad  atreet.  Chattanooga. 
TeiMMSsee  37402. 


Dated  at  Rodcvifle,  Maiyiaod.  4^  ninth 
dayoflwwtnt. 

For  the  Nuclear  Regulatoiy  Conunission. 
Stewart  D.  Ebnotar, 
Director,  Office  of  Special  Projects. 
[FR  Doc,  88-t94SS  FDed  0-14-66;  8:45  am] 
SHJJNaCOOC  71 
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IMta  yaw>ar  Oou  at  aJ^t^wnca  of 
AmaiMlnwnitofo  FaoMR]f^paf6MtB 


,  The  U.&  Nadaar  Reffalatoiy 
Commission  (tba  GoRiBiission).has 
Inued  ABendMsnt  No.  47  to  Facility 
Opentti«  Lioease  No.  NPF-S  and 
Ameadamt  No.  40  to  Facility  Opetatiag 
Ucense  Na  NPF-52  iasoed  to  Duka 
Power  Coaipaiv.  at  aL.  (the  lioeBse^ 
which  revised  tbs  Itehnlcal 
Spedficadons  Isr  apsratnn  of  die 
Catawba  Nadear  StatioD.  Units  1  and  2. 
(die  facdity)  located  in  York  County. 
SouUi  Cardina.  The  amendments  were 
effecdve  as  dt  tbe  date  of  issuance. 

The  amendments  modify  Tedmlcal 
Specifioadon  2/4.45  '^team 
Geoeraloni'*  and  its  associated  Bases  lor 
tube  iduggibig  criteda. 

The  apificadon  for  the  amaadments 
Gotsfiiei  ndth  the  standards  and 
requirenents  of  die  Atomlo  Ene;^  Act 
of  1954.  as  amended  (die  Act),  and  the 
Commission's  rules  aiod  regelatiens.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  ^:t  and  the 
OnnmiSMon's  ndes  and  regidations  in  10 
CFR  Ql  L  which  aie  set  forth  in  the 
license  amendments. 


Notioe  of  OoaaUentiBn  of  issuance  o^ 
Amendments  and  Opporttodif  far  Mm 
Ilsaiiufl in  iiaiBwiiHiia  wllh  dds  srtimi 
was  published  in  die  FadendBs^tftaron 
October;27.1fV(S2l««2M).No      . 
refMSt<ar  a  hawiagar  peltlnm  far 
leaae'toiiateiwms  was  OedisUowng 
diisaaltoe. 

The  Oueaalesiiiw  bes  prepared  an 
Enviraamaatal  Aiiunaieat  and  Fkiding 
of  NoBigBHtoaBA  tapaet  (S3)  FR  1935S) 
related  to  die  adien  and  has  conceded 
dtat  an  envimaieBtal  bapact  statement 
is  not  warranted  and  diat  issaance  of 
these  aiaeadments  will  not  have  a 
significant  adverseaHsct  on  die  quality 
of  the  hmnaa  eminaiBnnt 

For  further  detaib  with  respect  to  the 
action  see  (1)  the  appboadon  for 
amendments  dated  OeWberS,  1987,  as 
supplemented  Decendier  3. 1887,  (2) 
Amendment  Na  47  to  Uoense  No.  NFF- 
35  and  Amendamol  Na.  4^  to  License 
No.  NPP-i2  and  (3)  die  Conadssion's 
related  Safety  Bvalnaden  end 
EnvhenMcntal  Aseessment  Afl  of  these 
iteais  are  aviAafele  for  pdUic  bnpecdon 
at  die  Conadeston's  Pddit  Docament 
Room.  1717  H  Street  NW..  and  at  die 
Yoik  Cotnty  Library,  138  East  Rack 
Sb«et,  Rock  IfiB.  Soadi  Carolina  29730. 
A  copy  litems  (2)  and  (S)  may  be 
obtained  upon  reqaert  addressed  to  the 
U.S.  Nudear  Regulatory  Commission. 
Wasliington.  DC  20555.  Attention: 
Director.  Dtvisionof  Reactor  Projects  1/ 

Dated  at  RockvlUe,  Maiyian4.  tida  6th  day 
of  June  1988. 

For  the  Madear  Bagslslory  Gsoynisaioa. 
KahtaalLiehhear, 

AeyMCMBN^ar,  Aajtat  DimeHarate  II-3. 
Division  ofRamMMFn^ecfts   VO.  Officmof 
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LBad(ground 

t  to  PybBc  Law  ^X4  97-41& 

~  i(d»e 

IhrpaUtaUngdiisi 
.PJ«flr-415  revised 

rAdof 
UtheAd}.toiBqBiia 
I  ta  puUidi  MttDe  «f  any 
.orpeapaaedtobe 

praaidensf  section 

IMof  dm  AfiLUdaprodsian  grants  die 
r iiiliistoii  dm  aallwwill  toisaae and 

amendment  to  an  opasalinglioense  upon 
a  deteimiaatian  by  die  Cananission  that 


issued. 


/  VpL  S8.  Wo.  tl5  /  Wedaesday.  Iwit  IS,  19n  /  NeSces 


soch  aaieaplmciit  inwalwM  ao  aipriScuit 

a  lafUMtiir  a  kaai^  fcan  aqy-pmon. 

Thk  faMietMjr  aolMe  indiidet  aU 
notices  affaMBdnieato  inaed.  or 
proposed  fk>  be  issued  from  May  2S.  1986 
thrwii^  |ai«  a  UM.  Tbe  last  bhwaeldy 
Bodce  iwU  published  oa  May  U,  19U 
(S3FRin^ 

N011CB4tF«XIN8DEitATION  OF 
C  OP  JUkBNDlKBNT  TO 
FAaUTTOniA'nNG  LICENSE  AND 
PROWWiPlW  WGWnCANT 
CroWMBRittlON 
IAT10MAND 

'FORHBARmG 


ioB  has  made  a  proposed 
lloa  Ihat  the  followiitg 
\  requests  involve  no 
tfhazards  consideration.  Under 
ision's  regulations  in  10  CFR 
€0.92.  Ihia  tneans  that  operation  ai  die 
facility  m  Accordance  with  die  proposed 
amendrnqnts  would  not  (1]  invdve  a 
significaiilt' increase  in  the  prObabflity  or 
consequences  of  an  accident  previomriy 
evalinted;|or  (2)  create  die  possibility  of 
a  new  or  jiffereof  kind  c/f  accident  from 
any  acdni  irt  pievioualy  evahated;  or(3) 
nrvuve  a  i  ipifficant  reduction  in  a 
marghiaf  t  wfiety. The ba^  for  this 
pi'oposea  deteiiuinatioB  for  eadi 
ameiHlnc  lit  reqaeet  is  shown  bnow. 

The  GoMflHssiOB  is  seeknig  pntnic 
iKNi  tais  propaeeu 
deteraun^^iaa.  Aigr  coMieuts  received 
iwithia  SOjdaye  after  the  date  of 
publicatira  of  this  notice  wifl  be 
consider^  in  awMag  any  final 
detemimttoa.  Hie  CDBnusBioB  w9!  not 
nonaafiyiiMloe  a  final  deteraiHiation 
anloes  it-Moeives  a  reqaest  for  a 
hearing.  { i 

WittleacoaiBMato  aMiy  be  eubadtted 
by  mad  teabe  Rtdasaadftocedures 
Branch.  OlvWoa  of  Ralea  and  ReoBida. 
Office  afHdBinialiation  and  Reeoarees 
ManapaMat.  ULS.  Nadear  Ragnbtory 
GeaunisaUB.  WasUagtoa.  DC10GS6, 
aad  AeaM  cfte  fce  pahlii  ■lion  dale  aad 
page  naaaier  of  4his  Fadasal  Bagistar 
notke.  WMMea  ooaaaenta  may  also  be 
deUvaredfo  Koooi  am,  Maiyiaad 
Natioad  liank  Baihling.  7735  Old 
Gee^iBtofWiRoad.  DadwLsda.  Maryland 
frna  tdS  laaL  «a  SeQO  pjaa.  Copies  of 
arrinea  cMtmmt»  laceiaed  laay  be 
examineaht  the  NRC  Public  DocaaiaBt 
Roaik  inf  H  Saaet  NW^  WaaU^lon. 
DC.  The  fHag  of  laqaeate  fior  heating 
mm!  pettttoas  iarleave  to  intervene  te 
filsnuaci  below. 

^  )u^  iSb  lan.  dhe  licensee  any  ile 
a  reqae^l  isr  a  hearing  aridi  respect  la 
issuaaoe  V4ha  aaieiiilieiml  ta  Ab 
su^ect  i4iiMy  aparattag  iioease  aad 
aay  peeapf  whaaa  iateiaat  auy  be 


afieoted  by  <fait  praoeedieg  and  who 
wisheala  paittc^pale  aa  a  party  ia  the 
BBOoeedtag  anat  Oe  a  BRiMea  pelittan 
tor  leave  la  hUanreaa.  Reqa^sls  for  a 
heariag  —I  |w<Hiui>B  far  leave  to 
inten>Baf  shell  be  filed  ia  accordanoe 
with  teOonaiiHiea'e'Vides  «f 
Practice  for  Dtaaesde  Uoeaaiag 
Aaceediags"  ia  10 1^  Vart  «.  tf  a 
leqaest  Car  a  heaiiag  or  pelMen  far 
leave  to  iaiBcveae  is  filed  by  die  above 
date,  dwOoaarisaioaaraa  Atoayc 
Safety  aad  lioeaaiagBoaHl.  deaiyiated 
by  dw  OoaHsissioa  or  Iqr  the  Gh^naan 
of  die  Aloaic  Safety  aad  Uceasiag 
Board  Pand.  arillndeoa  the  request 
and/or  petitioa  aad'teJaoretaiy  or  the 
designated  Ateadc  Sriety  and  licensing 
Bowd  adtt  iasae  a  aotioe  of  hearmg  or 
an '  apprepriate  aeder. 

As  veqiriRd  by  10  CFR  2.714.  a 
petition  for  leaae  to  intervene  sh^  set 
Sorth  aridi  particniarity  die  iaienst  of 
the  petitioMT  ia  the  pwirondhiQ.  and 
how  diat  iaieiaet  anf  be  affscted  by  the 
seaalta  of  the  pnoeadhig.  The  petition 
shoaU  apeoi&aHy  aaidsJa  the  reaaoBs 
whyinlenaadonahorfdfaeperaatted 
with  pardonar  laisreaBe  lo  dM 
foUowtag  faBtaes;  (H  the  aatiaeof  die , 
petitioner's  right  wtdm  the  Act  to  be 
made  a  paity  to  the  paooeedhig:  (Z)  die 
nature  said  aicteat  of  the  petifioaer's 
property,  fiaaadal,  or  other  interest  in 
diefwooeedfaig:  and  (^  the  possdile 
effect  of  any  order  which  amy  be 
entered  ia  dK  prooeodjag  on  the 
petitioaai'a  interest  The  peddea  ^ould 
also  identify  die  specific  aspectta)  of  die 
subject  wetter  of  the  prooee<flng  as  ta 
whidi  petMoner  washes  to  Merwene. 
Any  persoa  odio  has  filed  a  petition  for 
leave  to  intervane  ar  who  faM  been 
admitted  as  a  party  aiay  aaiead  die 
pedtaoB  widaiBt  reqaaatiag  leava  of  the 
Board  up  to  fifteaa  (IQ  di^a  prior  fo  the 
first  prefaeartog  itiiduiiiiita  echudahid  in 
the  proceeding,  but  suich  aa  aawndwl 
petitioa  aast  aatiafy  the  specificity 
laqniiaawBta  deaciibed  above. 

Not  later  diaa  fiftoaa  (15)  days  prior  to 
the  first  preheariagcaafafance 
achedoled  ia  die  piaiaeding.  a  petitioner 
shall  file  a  sopplemaat  to  dM  peddoa  to 
intervene  whidi  aawt  iadade  a  Hat  of 
the  cooteattoas  adiioh  aie  aoaght  to  be 
litigated  in  the  matter,  and  the  bases  for 
eadi  contention  set  forth  widi 
reasonable  ^pecffidly.  Coaientions  shall 
be  limited  to  matteis  widdn  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  fDe  such  a 
sappkaitat  which  satjafiee  diese 
requliaaKiita  with  respect  to  at  least  one 
cuiitealluu  will  not  be  pemdtted  to 
paitic^te  as  a  party. 

Those  penattted  to  iuluiveue  become 
parties  to  the  proceeding,  aabiect  to  any 
limitations  la  the  order  grantiag  leave  to 


aiten^eae.  aad  liave  die  oppov  lenity  to 
partidpatofMy  hi  die  ooaduct  of  the 
hearing  hulautog  the  eppoitimity  to 
preseat  evideaoe  and.croas-examine 
witnesses. 

ffa  Bearing  is  reqaesteu.  tiie 
CouunissioB  WW  maice  a  unu 
detenuhatiou  on  die  issue  of  no 
sigaiflcant  hazards  consideration.  The 
final  deteijulnatian  wfll  serve  to  decide 
when  the  heaiiBH  Is  held. 

If  die  final  detemdnation  is  that  the  f 
amendment  laqoest  involves  ao 
significant  haxards  consideration,  the 
Commisdoa  may  issue  the  amendment 
and  mdce  it  immediately  effective, 
notwithstanding  die  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  irf  the  amendmenL 

If  the  final  dftBmiii"'Hrtn  ia  y^at  the 
aiBBBdmfnt  involves  a  ^gaificant 
hazards  conrideration.  any  heariag  held 
woidd  take  place  before  the  iasiiance  of 
any  amendmenL 

Normally,  the  Commission  will  not 
issue  the  Btaeiidtoiiat  wlH  the 
expirsMion  of  dg  »  day  aotioe  period. 
Howaaer.  ahoald  choaaistmoes  taiange 
during  the  notice  period  each  tint  feiiore 
to  act  iaa  daM|y  way  would  resaH.  for 
example,  hi  decathv  or  ahotdowa  of  the 
facdify,  dw  Coauaiaaiaa  asay  isaae  the 
lioeaae  aasaadaieat  befaia  the 
expiratioa  of  the  90-day  aotioe  peitod. 
provided  that  its  final  deteiaaiiation  is 
that  the  amendmeBt  iavolves  ao 
significaat  hazards  coasideration.  The 
fimd  detenninatian  arid  oonaider  all 
poUic  «mI  Stato  caaaaMBts  laoeived 
bef oia  actian  hi  takea.  Shoidd  die 
CoBBBissiea  take  this  actioB.  it  wiU 
pubhah  a  Bodoe  of  taaaaaoe  and  provide 
for  appettaaity  far  a  hearing  after 
jaauaace.  Ifce  CoamilBsimi  axpacts  that 
the  need  to  take  this  action  will  occur 


V- 


very  I 

A  reqaest  far  a  hearing  or  a  petition 
for  leave  to  ifrtervaae  BMMt  be  filed  widi 
the  Seuatary  of  theCeaMaisston.  U.S. 
Nadear  Begatotoiy  CoaaaissioB, 
WasUagioa.  DC  aoSSi,  Atteatimi: 
-Dochathig  aad  Seivtoe  Brendi.  or  may 
be  delivarad  to  dw  Claanaiiwiion's  Mdic 
OooaaHBt  Room.  1717  H  Street.  NW.. 
Washiagtoa.  DC  by  die  above  date. 
When  petitions  aas  ffied  darhig  the  last 
ten  (10)  daya  of  the  aotioe  fieriod,  it  is 
reqiicated  dwtthe  petiMonet  promptiy  so 
infomthe  Coauaisafoa  by  a  toli-h«e 
telephoae  caH  to  Wtatoia  UniOB  at  1- 
(8009  «MaOOlto  MIeaomI  1-(80Q  342- 
6700).  The  Waatata  Uaioa  operatw 
ahaald  be  giaea  Datogwa  identification 
Number  3737  and  the  foHowing  message 
addressed  to  {nofect  Dinctorf. 
petitieBer''s  name  wid  telephone 
aamber;  date  petitioa  was  mailed;  plant 
name;  and  pAhcetioa  date  and  page 
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number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  C^ce  of  the  General        i 
Counsel.  U.S.  Nuclear  Regulatory      j 
Conunission,  Washington.  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  bearing  wiU  not  be  entertained 
absent  a  determinatioo  by  the 
Commission,  the  fttesiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  q>edfied  in  lOCFR 
2.714(a)(l)(i)-(vJ  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  pi^lic 
"^  inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington.  DC  and  at  the  local  pubhc 
document  room  for  the  particular  facility 
involved. 

Alabama  Power  Company.  Docket  Nos. 
5M4S  and  S»-364.  JoeepbM.  Fariey 
Nudear  Plant.  Units  1  and  2.  Houston 
County,  Alabama  i 

Dates  of  amendments  request 
January  28, 1988  and  May  20, 1988 

Brief  description  of  amendments  \ 
request  The  proposed  amendment  Will 
delete  the  SurveiUance  Specimen 
Withdrawal  Schedule  Table  4.4-5  bom 
the  Technical  Specifications.  Also,  the 
portion  of  paragraph  4.4.10.1.2  relating  to 
the  reactor  vessel  material  irradiation 
surveillance  wiUidrawal  table  shall  be 
removed  and  relocated  to  the  Final 
Safety  Analysis  Report  (FSAR).  llie 
program  for  surveillance  of  reactor   |  . 
vessel  material  would  continue  to  be' 
governed  by  10  CFR  Part  sa  Appendix 
H.       , 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  C(Nnmission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  te  an  operating  license   i 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  widi  the  proposed 
amendment  would  not:  (1)  involve  a  i 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fiom 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee's  findings 
are  summarized  below:  i 

1.  The  proposed  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  reactor  vessel 


material  surveUlance  program  is  not 
affected  by  this  proposed  change. 
Implementation  of  the  proposed  change 
will  delete  a  license  requirement  that  is 
redundant  to  the  Code  of  Federal 
Regulations.  Thus,  this  proposed 
Technical  Specification  is  considered  to 
be  admkdstrattve  in  nature. 

2.  The  proposed  diange  will  not  create 
the  possibdity  of  a  new  or  different  kind 
of  accident  firom  any  previously 
evaluated  because  Implementation  of 
diis  change  will  not  alter  pUmt 
configuration  or  mode  of  operation. 
Compliance  with  existing  regulations 
will  ensure  continued  confidence  in 
reactor  vessel  material  properties. 

3.  Ilie  proposed  diange  wiU  not 
involve  a  significant  reduction  in  the 
margin  of  safety  because  the  evaluation 
of  reactor  vessel  material  embrittlement 
is  not  altered  by  this  change. 
Additionally,  Surveillance  Requirement 
4.4.10.1.2  and  Table  4.4-5  are  not 
benefidal  to  the  primary  user  of  the 
Technical  Specifications  (i.e.,  the  reactor 
operator).  Thus,  deletion  of  this  material 
will  actually  enhance  the  useability  of 
the  Technical  Specifications  by  plant 
operators  resulting  in  an  incremoital 
benefit  to  plant  safety. 

Based  on  the  above  reasoning,  the 
licensee  has  determined  that  the 
proposed  changes  involve  no  significant 
hazards  considerations.  The  NRC  staff    - 
has  reviewed  the  licensee's  no 
significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  In  addition,  the  table 
being  removed  from  the  Technical 
Spedfications  will  be  retained  in  the 
FSAR.  Thus,  any  future  table  changes 
will  require  a  licensee  safety  analysis 
per  10  CFR  50.50.  Accwdingly.  the 
Commission  pn^Mses  to  determine  that 
thelequested  amendment  does  not 
involve  a  significant  hazards 
consideration. 

LocaJ  Public  Document  Room 
location:  Gepige  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Sbeet. 
Dothan.  Alabama  38303 

Attorney  for  licensee:  Ernest  L  Blake, 
Esquire.  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Elinor  0. 
Adensam 

Alabama  Power  Company.  Docket  Nos. 
S0-34S  and  aM64.  Joseph  M.  Farley 
Nudear  Plant,  Units  1  and  2,  Houston 
County,  Alaltama 

Dates  (rf  amendments  request  May 
la  1988.  superseded  May  26. 1988 
,  Description  of  amendments  request 
The  proposed  amendments  revise  the 
corporate  management  position  of 
Senior  Vice  President  in  Section  6. 
Administrative  Controls,  of  the 


Technical  ^lecfflcations  (TS)  to  be  Vice 
President-Nudear.  The  reference  to 
Senior  Vice  President  will  be  deleted 
from  TS  8.5.1.8  and  ej^Ld.  and  TS 
8.5.2.2  will  now  define  the  NOW 
Chairman  to  be  the  Vice  President- 
Nudear. 

Basis  for  proposed  no  significant  • 
hazards  consideration  determination: 
The  Commission  has  provided 
standards-for  detenniiaing  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  S0.92((^.  A  proposed 
amentfanent  to  an  operating  Uoense 
involves  no  significant  haxaids 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or . 
consequences  of  an  acddent  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fitim 
any  acddent  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.^ 

The  licensee's  findings  are 
siunmarized  below: 

1.  The  proposed  change  will  not 
increase  the  probability  or 
consequences  of  an  acddent  previously 
evaluated.  The  change  is  adndnistrative 
in  nature  and  involves  no  physical 
alteraticm  of  the  plant  at  changes  to 
setpoints  or  operating  parameters.  Since 
the  change  has  no  direct  bearing  on 
operation,  maintenance,  or  testing  of  the 
plant  the  response  of  the  plaiit  to 
previously  evaluated  acddent  (sic)  wriU 
not  be  affected. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  khid  of  acddent  than  any 
accident  previously  evaluated.  Since  no 
change  is  being  made  to  design, 
operation.  maintenancOr  tft  testing  of  the 
plant,  a  new  mode  of  failure  is  not 
created.  A  new  or  different  kind  of 
acddent  could  therefore  not  resulL 

3.  The  proposed  change  does  not 
reduce  a  margin  of  safety.  The  level  of 
management  oversidit  over  activities 
affecting  nuclear  safety  remains 
unchanged.  The  Vice  Rresident-Nudear 
is  the  designated  executive  position  that 
has  corp(H«te  responsibility  for  overall 
nudear  s«dety  and  has  the  authtnity  to 
take  such  measures  to  ensure  nuclear 
safety.  Margins  of  safety  are  therefore 
not  reduced. 

Based  on  the  above  reasoning,  the 
licensee  has  determined  that  the 
proposed  changes  involve  no  significant 
hazards  considerations.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  consideration 
determination  and  agrees  widi  the 
Ucensee's  analysis.  Accordingly,  the 
Conunission  proposes  to  determine  that 
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Local  Pupiic  DoauaeM  Room 
location:  Geprge  S.  Houston  MeniDrial 
Libraiy,  Zlf  [W.  BurdMhaw  Sireiet. 
Dothan.  Al^lMuna  36303 '  i 

AttameyJar  Uoemaee:  Ernest  L  Blake, 
£aquire.  23fibN  Stacet.  NW^ 
WaalumtoHlX:  20017 

NRCnxffct  Dtndoe:  Eliaor  G. 
AdenaaB 

SIN  sMa,  sm  SMzt 

PaloVadhNvclMv 
(PVNG8).Uritsl.S 


Aite  of^ipeadment  regueaL-  May  9.- 
1988 

Descrfp^pn  of  amendment  request 
The  prt^oAad  amendments  consist  of 
dianges  lolfie  Technicd  S^>ecifications 
(AppenAxI^  to  Facility  C^erating 
Ucense  Nek.  tOTAl,  NPF-Sl  and  NPF-74 
for  py/NGS  Vnits  1.  Z.  and  3 
respective^r)- 

The  proposed  amendments  would 
change  Tackaical  Spedficattoii  TaMe 
3.8-1,  to  rei^se  tke  iMidamm  actutioB 
times  of  fof^  ooatainawint  tSt  radtation 
monttor  isAlattoa  valves.  iiCB4JVlM4, 
HCA-UVM5.  HCA-UV  0«S,  and  HGB- 
UV  047.  Tti4  OMxteani  actnatkm  ^uneoT 
these  four  ffwtaiment  tsolation  valves 
would  be  itadoced  from  12  seconds  to  1 
second  Hw  proposed  change  does  not 
alter  liie  cbnfigamtkm  at  te  isolation 
valves  or  msir  opsrstiow  OariDg  test&ig 
the  vahwsJilaveahwBfS  passed  the  one 
second  adnatiaa  tine.  The  I 
change  mii^  the  Tsdmical 

I  to  reflect  what  dtt 
s  aiioidd  fack  to  ensure  flw 
inta^ritjr  o^  ^soMtainBient,  and  protect  the 


Ba8i$  fo^pnfimedmo  ngnificant 
hazatdt  aoktidaeat 
TheCkii 


significant  haaanls  oansidentian  exists 
as  stated  itj  10  CFR  SOjBZ.  A  proposed 
anwndnedt  te  ii  opeeatfaig  liwwse  for  a 
facility  jn^dlws  no  siyiifiRawt  hainds 
conaidendji^  if  operation  of  the  facility 
in  ncconli^eoe  tirtth  •  piaposed 
amendme^i  would  not  (1)  hmdve  a 
sipuficant  increase  in  the  piobability  or 
of  an  accident  previoiisly 
Gtaete  the  possibility  of  a 

kind  of  accidsnt  from 
psBvioiisly  evahiated:  or  (3) 
redoctiooiaa 


of  the  proposed  changes 
its  to  these  standards  is 

f  1  -  Javolre  a  Significant 
Increaee  ih  the  Probability  or 


Coaaequemcoa  afoM  Aacideat 
Previously  Evaluated  ■■-  (r 

The  changes  proposed  by  diis  . 
submittal  would  not  increase  the 
probabiGly  or  consequences  of  a 
previouriy  evaluated  aoddent  because 
the  changes  have  been  detenniaed  to  be 
more  conservative  by  lowering  the 
reqtured  majdmum  actuation  times  of. 
four  contahnnent  air  radiation  moidtor 
isolafion  vahres.  Topredude  po88fl)le 
damage  to  toe  nrarahon  monitor  in  Ihe 
event  of  a  LOCA,  die  yaKes  wiH  be  ; 
reqi;died  to  dose  in  1  aeooad  tastend  of 
12  seconds.  Hw  design  Unite  of  d» 
radiatian  nMinHor  would  iic  mHintamyi. 
as  welias  dieaasnaiptianstaiads  fbr^ 
loss  of  Bontainmpnt  integm 

Standard  f-CpeatetbePoeeibility  of 
a  New  or  D^eiani  Kind  ofiAaddeiU. 
from  aay  Aixidemt  Previou^  Evah^ted 

1^  changes  pn^oaed  b^  diis 
suba^ttal  uraold  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  Aay  previously  evaloated 
becauae  the  proposed  changes  do  noi 
alter  die  ooragwatian  of  dke  plant  o|  the 
way  in  i^cih  it  is  operated.  The 
revision  of  the  maximum  actuation  dme 
refleete  what  the  actual  acuation  time  is, 
and  wm  ensure  that  the  radiation    i 
monitor  is  protected  &t>m  high  pressure, 
and  that  containment  integrity  is 
matntafned. 

Standards  -  Involve  a  Signiflcaat\ 
Reduction  m  a  Margin  of  Safety 

The  proposed  dmiges  weald  not 
involve  a  sipiifit'  an!  redeetjen  in  n 
margin  of  sidety  because,  by  re^ 
the  maxiBan  valve  actoalten  I 
■uaqptiaas  oude  in  the  safety 
analysee  aie  anintained.  Tluaefuw  | 
margin  of  aale^  remains  Ike  I 

The  staff  has  reviewed  the  proposed 
ameodments  and  agreea  widi  the     I 
licensee's  conduaien  and  proposes  to 
detenaine  that  the  above  diaages  dp  not 
involve  a  rfgnlBcant  hazards  ' 

consideration. 

Local  Public  Document  Room 
location:  Wioemx  Public  lAraty,  j 
Busfaiess  and  Sdence  Kvision.  12  Qast 
McDowell  Road,  Phoenix,  Arizona 
85004. 

Attorney  for  licensees:  hit.  Artin^  C 
Gehr.  SneM  ft  Wihaer,  8U»  Valley 
Center.  Phoenix.  Arizona  8n07. 

NRCProfeot  Director  Mr.  Ceoig^  W. 
Knighton 

Conunonwaalth  Edison  Conyany. 
DodcetNos.S0-254,Qaadaties    J    : 
Nuclear  Power  Station.  UnU  1.  Rod  l 
Island  County.  Illinois 

Date  of  amendment  request  May!  10, 

1988  I 

Descriptioa  of<uneadmeat  reqaa  t'  To 
improve  clarity  of  the  Quad  Cities  Ifntt  1 


Technicai  SpeciflcaBens  j^Sj 


(CECo.  dM  Motasee)  has  ntyp«l  them  in 
llii  li  iMJiisU  IIS  an  Mwaditetln 
Facility  Opiiiatlag  Uoanse  OPR^nL  This 
retyped  vei^onefTStevohres  such 
cfaaages  as  (hose  anda  to  improve 
granunar,  comet  typapa^rfcal  enors, 
and  iipwia  ieglhilitf!.  Additionally,  die 
Unit  1  mypc  was  aUa  to  heneiit  from 
today's  inipnsnd  Woid  ftoceaaor 
capability.  Shice  no  technical  chmges 
were  peoposed.  tliis  anendnent  is 
considered  to  be  administrative  in 
nature. 

Basis  for  proposed  no  significant 
hazards  coHsidwatiom  detemunation: 
Ihe  Connaiaston  has  pre*nded 
standardafir  deteiannlng  whether  a 
significairt  ttesards  consideration  exists 
in  10  CPR  SO:92(c9.  A  proposed 
amendment  to  anepcrating  license  for  a 
fadlity  involves  no  algnifiMnt  hazards 
consideretion  tf  operation  of  the  facihty 
in  accordance  with  the  proposed 
amendmedt  would  wJt  (1)  involve  a 
signifieant  increase  in  the  probability  or 
consequences  of  an  accident  previousqr 
evaluated:  (2)  create  the  possibility  of  a 
new  or  diKerent  kind  of  acddent  from 
any  accident  pnvtoasly  evaluated:  or  (3) 
involve  a  sjgnificant  redoctian  in  a 
margin  ef  safety.  IHmuaat  to  10  CFR 
50.91(a).  the  licensee  provided  the 
following  analysis  of  their  amendment 
request  which  addresses  these  three 
standards. 

CECo  has  evaluated  the  proposed 
amendment  in  acooidance  with  the 
criteria  of  10  CFR  50J)2(c)  and 
deteiBunedit  does  not  involve 
sigaaRcant  hacwds  omsideratkin. 
Conaeqaendy.  the  licensee  maintains 
that  operation  of  Quad  Cities  Nuclear 
Power  Station  in  accordance  with  the 
proposed  amandiaeat  Ksould  not 

{1|  involve  a  ajgaificant  incieaae  in 
the  probahili^  or  oonseqoences  of 
acddente  previously  evahiated  because 
this  ammdaient  does  not  chaqge  the 
content  of  the  cuzreat  approved  TS.  It  is 
admiaistrative  in  aatuee  and  is  merely 
80^ght  to  iaqirove  die  clarity  and 
legibility  of  the  Unit  1  TSl  Plant  system 
and  procedures  would  not  be  afiected.' 

(2]  create  the  poeeibiiity  of  a  new  or 
diffenent  kind  of  accident  from  any 
accident  pBevioaaly  evahiated  because 
die  ptopooed  aaieadmeat  contains  no 
teclmical  contant  chaqges  of  the 
currentty  approved  Unit  1  DPR^2S  TS. 
There  wall  be  no  chaqge  in  plant  system 
or  compoaeat  configurations,  nor  die 
way  they  are  operatecb  and 

(3)  involve  a  aigaificant  redaction  in 
the  margin  of  safety  becaase  the 
proposed  anwadannt  is  merely  a 
retried  version  of  the  current,  NRC 
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approved  Unit  1 OPR-29  TS.  There  are 
no  technical  changes  associated  with 
this  amendment  and  it  is  considered  to 
be  administrative  in  nature.  As  such,  the 
margin  of  safety  is  unaffected. 

The  NRC  staff  reviewed  the  licensee's 
amendment  request  and  concurs  with 
the  significant  hazards  consideration 
analysis  detailed  above.  Furthermore, 
correcting  typografriiica}  and  editorial 
errors  in  the  TS  is  considered  an 
administrative  change.  Ilie 
Commission's  guidance  (51 FR  7751)  i 
clearly  establishes  that  a  purely     .   'i'.  <  '■ 
administrative  change  to  technical    T  - 
specification  "is  an  example  of  an 
amendment  not  Ukely  to  involve 
significant  hazards  consideration." 
Therefore,  the  NRC  staff  pn^oses  to 
determine  that  this  application  for 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue.  Dixoa  Illinois  610Z1. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire:  Kdley  and  Austin,  One 
First  National  Plaza.  Chicago,  Illinois 
60603. 

NRC  Project  Director  Leif  J.  Norrholm 

Duke  Flower  Company,  et  aL,  Docket 
Nos.  5IM1S  and  5»414.  Catawba 
Nuclear  Station.  Unita  1  and  2.  Yock 
County.  South  CarcdiBa 

Date  of  amendment  request  May  6. 
1988 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  the  Tedmical  ^lecificetions  for 
Catawba  Units  1  and  2  to:  (1)  add 
penetration  M-375  to  Table  3.6-1,  (2)  add 
valve  NM-438B  to  Tables  3.6-2a  and  3.6- 
2b,  and  (3)  delete  information  which  is 
no  longer  apfriicable. 

The  additions  to  the  Tables  are 
required  due  to  the  scheduled 
implementation  of  a  modification  which 
will  reroute  a  Post  Accident  Liquid 
Sample  (PALS)  drain  line  in  each  unit 
The  PALS  equipment  is  a  part  of  the 
Nuclear  Sampling  System  at  Catawba 
whldi  has  been  designed  in  accordance 
with  the  recommendations  contained  in 
NUREG-0737,  item  II3.3.  Rerouting  the 
drain  line  will  ensure  that  residual 
samples  collected  from  the  PALS  panel 
will  be  returned  to  the  containment  floor 
and  equipment  sump  in  lieu  of 
discharging  them  in  the  evaporator  feed 
tank  sump.  This  would  reduce  radiation 
exposures  from  reactor  coolant  samples 
and  is  consistent  widi  the  guidance  ■-. 
contained  in  NUREG-0737.  The  ' 

modification  is  scheduled  to  be 
implemented  during  the  next  refueling 
outage  for  each  unit 

The  information  to  be  deleted  from 
Tables  3.6-1, 3.6-2a  and  3.6-2b  is  no 


longer  applicable.  As  such,  its  deletion 
is  purely  administrative. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  its 
standards  set  forth  in  10  CFR  S0.g2(c)  for 
no  significant  hazards  consideration 
deteiminatioQs  by  providing  certain 
examples  (51  FR  7744).  The  changes  for 
the  proposed  amend^nts  (except  for 
the  deletion  of  the  informatton  which  is 
.no  loiig«'  applicable)  do  not  matdi  those 
examples.  However,  the  staff  has 
reviewed  the  licensee's  request  for.  the 
above  amendments  and  determined  that 
should  the  additions  of  a  penetration 
and  a  valve  per  unit  to  the  Tables  be 
implemented,  it  would  not  (1)  involve  a 
si^iificant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  additions  are  the 
result  of  rerouting  the  PALS  drain  line 
back  into  the  containment  The  rerouting 
is  to  be  done  in  accordance  with  the 
guidance  contained  in  NUREG-0737. 
item  03.3,  to  reduce  radiation 
exposures  bom  reactor  coolant  samples. 
Also,  the  additions. of  a  penetration  and 
a  valve  per  unit  would  net  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
acddent  horn  any  accident  previously 
evaluated  because  no  new  modes  of 
reactor  (deration  are  introduced  and  the 
design  of  the  reactor  coolant  system  and 
its  support  systems  are  not  significantly 
affecteid.  Finally,  the  addition  of  a 
penetrati<Mi  and  a  valve  per  imit  would 
not  (3)  involve  a  significant  reduction  in 
a  margin  of  safety  because  of  the 
reasons  stated  above  in  items  (1)  and 
(2). 

The  deletion  of  the  information  which 
is  no  longer  applicable  matches  example 
(i)  of  the  Commission's  exanqiles  in  51 
FR  7744  of  actions  likely  to  involve  no 
significant  hazards  considerations,  "a 
purely  administrative  change  to  achieve 
consistency^^rou^ut  the  technical 
specifications,  correction  of  an  error.  (» 
a  change  in  nomenclature."  - 

Accordingly,  the  Cpmmissiqn 
proposes  to  determine  that  the 
requested  dianges  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street  Rock  Hill.  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company,  422  South 
Church  Street  Chariotte,  North  Carolina 
28242 

NRC  Project  Director  David  B. 
Matthews 


Duke  Powrer  ConqMi^.  Docket  Nos.  50- 
sao  and  S0<47l.  MoGidte  Nudear 
Statioa.  Units  1  and  2.  Mecklenburg 
County.  North  CvoUna 

Date  of  amendment  request  May  6. 
1088 

Description  of  amendment  request 
The  proposed  amen<toents  would  delete 
a  footnote  "NOTE  1"  from  Technical 
Spedflcation  (TS}4.4J!.4  associated 
with  steam  generator  tube  plugging 
acceptance  criteria,  which  states  that 
"The  application  of  F*  expires  at  the  end 
of  the  fifth  fuel  cycle  for  each  respective 
unit"  Removal  of  die  footnote  would 
authorize  the  application  of  F*  for  the 
life  of  the  units.  Also,  the  schedule  for 
submittal  of  a  report  on  the  results  of 
inspections  of  F*  tubes,  presently 
required  by  TS  4.4JS.5C  to  be  submitted 
prior  to  the  restart  of  the  unit  following 
the  inspection,  would  be  changed  to 
require  submittal  within  15  days 
following  the  completion  of  the , 
inspection,  The  NRC  addressee  for  the 
report  would  be  deleted. 

Basis  for  proposed  no  significant 
hazards  considerdtiiat  determination: 
On  August  19, 1986,  by  previous 
Amendments  SO  (Unit  1)  and  40  (Unit  2), 
the  Coounission  revised  the  McGuire 
TSs  to  incorporate  a  distance, 
designated  F*  and  identified  as  the  F- 
star  criterion,  below  the  top  of  the  steam 
generator  tubesheet  below  which  tube 
degradation  of  any  extent  does  not 
necessitate  plugging.  In  the  SER  for 
Amendments  SO  and  40.  the  Commission 
concluded  that  tubes  can  safely  be  left 
in-service  with  degradation  located 
below  the  F*  distance.  This  represented 
the  initial  approval  by  the  Commission 
for  a  plant  to  operate  uung  F*  criterion. 
Accordingly,  the  Commission  concluded 
at  that  time  that  until  behavior  of  P* 
tubes  had  been  confirmed  by  actual 
operation,  approval  of  these 
amendments  should  be  limited  to  about 
two  cycles  of  (^wration  for  each 
Mc&rire  unit  The  Coounission  has 
subsequeiltly  approved  use  of  F*  criteria 
on  other  nuclear  plants  wUdi.  like 
McGuire,  use  Westinghouse  Model  D 
steam  generators  (e.g.,  Catawba  1  and  2. 
V.  C.  Summer). 

By  application  dated  May  6. 1988.  the 
licensee  provided  results  of  operating 
experience  (328  tubes  left  in  service)  at 
McGuire  1  and  2  using  F*  criterion.  The 
McGuire  results  demonstrate  that  the 
use  of  the  F*  criterion  has  had  no 
adverse  impact  on  any  aspect  of  steam 
generator  operability;  no  significant 
change  in  primary-to-seoondary  coolest 
leak  rates  and  no  degradation  of 
tubesheet  material  have  occurred.  The 
experiences  at  other  nuclear  plants 
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u^atg  F*  cri^Qrioo-have  been  similar.  The 
F*  criterion  Is  also  noted  to  have  had  a 
positive  immct  on  the  reduction  of 
personnel  raojlation  exposure.  Thie 


favorable 
McCuir* 
theCoi 
reportinig 
results  (le. 


rating  experience  at 
•Isewheie.  also  eliminates 
ion's  need  for  a  separate 
lule  for  F*  tube  inspection 
*  tube  inspection  rewilts 
may  be  reptitted  consistent  with  the 
existing  sd)  e  iule  for  reporting  results 
for  noB-F*  tu  te  inspectioos)r 

The  Comf  ission  has  provided 
guidance  co  i  ceirning  tte  application  of 
the  stendan  1 1  for  determliUog  whether  a 
significant  1 1  izards  consideration  todsts 
by  provid&i  |  certain  exanqiiea  (61 FR 
7744).  One  f  I  the  exam|deB  Of  actions : 
involving  nojsigoificairt.hazaMs 
considerate  ips  is  exan^  tiv)  "aidief 


granted 

acceptabre 

restriction 

acceptable 

demonstrati 

operating  e: 

elsewhere  ~ 


demmutetionof 
ration  from  an  operaftng 
was  imposed  because- 
tion  Was  not  yet 
Because  the  Subsequent 
rience  at  McGoire  and 
met  all  criteria  for 
continued  o|teration  and  has    - 
demonstratetl  ^t  potential  concerns  in 
on's  previous  safety 
"  not  occur,  relief  from  the 
to  the  end  of  the  fifth 
from  separate  reporting 
matches  this  example.   - 
mple  from  51  FR7744  is 
"a  purely  administrative 
leal  spedfioations." 
ons  for  moflingt  to  die 
ed  by  regulation  (10  CFR 
1  of  the  specified  NRC 
receipt  of  the  report 
ibmittal  consistent  with 


theCoi 
evaluati( 
Uffiitatran 
fiiel  cycle 
requiremeni 
Another 
example  (i), 
change  to 
Because 
rate  are  SL 
80.4),  reiAo< 
addressee 
provides  foi* 


die  regulatipki.  Therefore,  this  part  of  the 
proposed  alQendmentB  is  purely 
administradVe  and  matches  example  (i). 

Accordinoly.ihe  Commission 
proposes maetermine  that  the  proposed 
amendraenu  would  involve  no  ,      > 
s^ficant  nkcards  consideration. 

Local  PuUic  Document  Boom 
location:  Atkins  Library,' University  of 
North  Caro^  Charlotte  (UNQC 
Station),  N^rih  Carolina  2822» 

Attorney  mrlieeneee:  Mr.  Albert  Carr, 
Duke  Powe  rfCompany.  422  Sooth 
Church  Street,  Chariotte,  North  Carolina 
28242  i 

JMC  Prof^ct  Director  DavidB. 
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and  li^t  Con^Mny, 
\Sb-2S9  and^fiO-2Sl,  "niriiey 
Jnits  3  aml4,  Dade  County, 


Date  ofdiiiendments  request:  jaxmary 
16. 1987,  as  ^vised  April  5. 1988 

Descripti  On  of  amendments  request: 
The  purpos  a  of  the  amendments  is  to 
change  the  t  efueling  shutdown  margin 


from  lOpercoit  to  5  percent  (delta  k)/k '' 
in  die  Tbchidoal  Specifications  (TS)  for 
Turitey  Pt^t  Units  3  end  4.  and  to'make 
some  darification  changes  to  the 
respective  TS.  I 

Due  to  the  laige  aipount  of  excess 
reactivity  cunendy  installed  at  the 
beginning  of  «  cycle,  as  p  result  of  the  [ 
recent  increase  in  the  length-Offisel 
cycles,  the  refueling  b<won  concentration 
to  maintain  a  lOpacoent  (delta  IQ/k 
shutdown  margin  is  now  well  over  die  ; 
required  refoeUng  boron  concentration  : 
of  greater  d>an  or  equal  to  1050  pom. 
The  proposed  change  in  the  shutdown 
margin  weold  raise  file  assodated        ^ 
effective  qkultipUcattoo  factor  (k^  from 
less  than  or  equal  to  0.90  to  less  then  oti 
equal  to  &05  cmd  leave  the  refueling     ' 
boron  eonbentrattoB  requirement  of      j 
greatef'dtanhor-equal  to  1950  ppm         i 
unchanged^  The  proposed  change  would 
require  modifying  Table  1.1,  Section      [ 
3.ia8  and  Bases  B3.10  J  of  die  TS  for  'f 
Units  3  and  4.  I 

neamefiteents  also  propose       '   , 
another  cfaai^  to  Table  1.1  and  changds 
to  Table  4.18-1.  The  other  change  to 
Table  1.1  is  to  correct  a  t^ograi^iical   i 
error.  The  changes^ht  Table  4.16-1  woul^ 
bring  it  into  conforxnance  with  Table  l.^t 
i.e.,  KM*  eadi  unit,  the  designations  for    ; 
the  operational  modes  as  defiiied  in 
TaUe~l.l  would  be  used  in  Table  4.18-1: 

Basis  for  proposed  no  significant  • 
hazards  consideration  determination: 
As  stated  in  10  CFR  50.92,  the 
CommisMon  has  provided  guidelines 
and  standards' for  determining  whether  ' 
a  significant  hazards  consideration 
exists.  According  to  10  CFR  S0.92(c),  the 
Commission  Kiay  make  a  proposed 
detenainatioii  diet  a  proposied 
amendment  to  an  operating  Ucense  for  a 
facility  invdves  no  significant  hazards . 
considerations  if  cq>efation  of  the  f^ity 
in  aocwd^nce  with  the  proposed 
amendment  would  not  (Ij'ik^olye  a      ■: 
significant  increase  in  the  probability  or 
pohsequences  of  an  acddrat  previously ' 
evaluated;,  or  (2)  create  the  possibiUty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involvoa  significant  reduction  in  a 
maiginoflaJFety. 

Tbelicensee  has  evaluated  the 
proposed  change  to  the  maximum 
effective  multiplication  factor  during 
refueling  in  the  plant  Technical 
Specifications  in  accordance  with  the 
standards  of  10  CFR  5a92(c)and  has 
determined  that  operaticm  0^  Turkey 
Point  Units  3  and  4  in  accordance  with  > 
these  changes  would  notr 

(l)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
acckient  previously  evaluated  The 
effect  of  Uie  proposed  change  would  be 
to  decrease  the  time  to  criticality  in  the 


event  of  a  chemical  and  volume  control 
system  malfunction  (i,e.,  a  boron 
dilution  during  refueling  accident).  Knee 
the  operation  and  design  of  die  chemical 
and  volume  control  system  remain  as 
described  in  the  FSAR,  and  an  operator 
would  still  have  at  least  30  Ihfnutes  to 
terrainate^a  (filution  event  before  a 
return  to  criticality  occurs,  the 
protnbUlty  ol  an  inadvertent  dilution' 
occurring  wanld  no^l>e  increased 
significantly, -and  die  consequences 
would  be  th^-same. 

(2)  caeafe  the  possibUity  of  a  new  or 
different  kind  of  accident  frt>m  any 
accident  previously  evaluated.  Since 
there  is  ne'sigRificant  change  in  the 
configuration  or  operation  of  the  facility 
due  to  the  proposed  amendments, 
adopting  a  maximum  k«ir  of  0.95  for  the 
refueling  mode  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  ptev^misly 
evaluated.  •        i 

(3)'involve  a  significant  reduction  in  a 
margin  of  safety.  For  example, 
comparative  analyses  for  Unit  4  Cycle 
11  show  that  the  proposed  change  in  the 
maximum  k«it  from  0.90  to  0.95  would 
reduce  the  time  to  criticality  after  the 
worst  dilution  event  fit}m  58  to  44 
minutes,  leaving  the  operator  with 
ample  time  t^  terminate  the  event 

In  addition,  the  Commission  has 
provided  guidance  for -application  of  the 
criteria  in  10  CFR  50.92  specified  above 
by  providing  examples  of  amendments 
that  are  nbt  Ukdy  tainvolve  significant 
hazards  considerations  (SrFR  7751).  The 
licensee  proposes  that  of  these  the 
following  example  is  applicable  to  the 
additional  changes  to  T{rt>leS  1.1  and 
4.18-1  identified  in  die  amendment 
description,  since  they  are 
administrative  changes  for  consistency 
and  to  ooitect  a  typographical  error 

Example  (i)  -  a  purely  administrative    - 
diange  to  the  technical  specifications, 
for  example^  a  change  to  achieve 
consistency  throughout  the  technical 
specifications,  correction  of  an  error,  or 
a  diange  in  nomendature. 

The  NRC  stafTbdieves  diat  the 
proposed  diahges  to  the  Technical 
•  Specifications  meet  the  criteria  specified 
in  10  CFR  S0.92(c)  and,  as  stated  above, 
the  guidance  presented  in  51  FR  7751 
and.  hencot  proposes  to  determine  that 
they  involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University.  Miami.  Florida  33199 
•   Attorney  for  licensee:  H»n\dF.Reis, 
Esquire.  Newman  and  Holtzer.  P.C  1615 
L  Street.  NW..  Washington.  DC  20038 
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iVRC  A«yec<  X^Xrectar  Herbert  N. 

Berkow 

LoabiaBa  Fewarmd  L^^  Compeiiy. 
DBckel  NoC  0^>9IS^  WeUrfuid  Sluui 
Eladric  StatfoB.  Ihiit  1  St  OiHies 
Parin,  Loufaiana 

A7te  ofamendmeBt  requeaL  Jamiaiy 
28. 1988  and  May  20, 1988  :    -^  1 

Description  of  OBteadniaH  nqae^ 
The  proposed  aneMbnent  would  revise 
the  Technical  ^pedficatioos  to  oomct 
the  requirement  for  not  teatiiM  the  Log 
Power  Level  ChenneU  (ut^^  ttart^ 
and  criticabty)  during  Modes  1  and  2. 

Basis  for  propaaedooaigaificant 
hazards  coasidamUoa  detenaiaation: 
The  romminiion  has  provided 
standards  for  determining  whether  a 
significant  haxards  consideration  exists 
as  stated  in  10  CFR  SQiBZ.  A  jmposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  ngnificant  haxards 
consideration  if  operation  of  the  .facility 
in  accordance,  with  a  pnqxised 
amendment  would  not  (1)  invcrfve  a 
significant  increase  in  Uie  probabili^  or 
consequences  of  an  acddent  previously 
evaluated.  (2]  create  the  possibility  of  a 
new  or  different  kind  of  acddent  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  sigpifjcant  reduction  in  a 
margin  of  siiiety. 

The  proposed  amendment  would 
correct  the  current  requirement  for  and 
test  of  the  Log  Power  Level  Channels 
during  modes  wdiere  the  trip  function  Is 
not  necessary.  Itie  test  or  operation  of 
the  fufl  trip  above  l.OE-4%  of  rated 
thermal  power  would  trip  the  reactor 
therefore  the  trip  is  placed  in  bypass. 
The  amendment  would  require  the  trip 
in  the  proper  modes  and  proxide 
operation  whea  called  upon  to  detect 
unplanned  criticality  from  a  shutdown 
condition.  The  proposed  changes, 
therefore,  do  not  involve  a  s^^ficant 
increase  in  the  probability  or 
consequences  <rf  an  aocidisnt  previously 
evaluated  since  the  tr^i  will  be  required 
to  perform  its  fartended  function. 
Operation  of  the  trip  as  required  will  not 
create  the  possibffity  of  a  new  or 
different  kind  of  acddent  fron  any 
previously  evahuted  Sfaice  there  is  no 
change  in  the  reqwed  operation  of  the 
trip,  tteie  is  no  significant  redactioa  in  a 
margbi  of  sirfety.  Based  on  die  above 
considerations,  die  staff  prapoees  to  - 
determine  that  the  changes  do  not 
involve  a  no  significant  hazards 
consideratkm. 

Local  PablieDocBaiatt  Room 
Location:  IMversity  of  New  Orieans 
Library,  Louisiana  Cirflectkin.  Lakefiront. 
New  Orteans.  Louisiana  70\22 

Attorney  for  Ikensee:  Brace  W. 
Churchill.  Esq^^haw.  Pittmaa  Potts  and 


Trowbfidge.  aaao  N  St.  NW.. 
WJaidDgtan.  DC  38007 
ARCAt^RtilMcter  lose  A.  Cahro 

Loidsiana  Power  and  U|^t  G^n^aoy, 
Oodcat»)o.  IMH;  WalKfonlSlvftm 
Qactric  Statfon.  Udt  S»  SL  Oiadaa 
Parish.  Loidsiana 

Ai<»  ofbmenaJbeaf  raroest:  May  aoi 
1988 

Description  o$  anandment  reqaeat 
The  araeadBMBt  wo«ld  delete  F^^am 
6.2.1;  "Organiaatkm  far  MaiUMrmmt 
and  TadniGal  Sivpett"  and  npn  A^ 
2.  "Phut  OperatioB  Ofganiwtfcm."  bam 
the  Tedudcal  Sptcificatku.1U8  aclkm 
smMHsedes  tiie  Uceaaee'a  rcqnest  dated 
Decenber  23.  MM7  and  as  noticed  on 
April  0^  tatOb  (53  PR  11373X 

Bastaforpropoaedmoaigaificaitt 
hazards  amajdant'on  determmUion: 
TW  Commission  has  provided 
8tandard»m  10  CFR  50.92(c)  far 
detenniidng  whether  a  signifiGant 
hazards  consideration  exists.  A     • 
proposed  amendment  to  an  Operating 
license  for  a  fadlity  involve*  no 
signifkant  faaiaidsconsfcleralian  If 
operatian  of  die  fadlMy  in  aocardanoe 
with  the  pnqioaed  aBendmuit  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  of  oenssqnenoes  of  u 
acddent  previoaaly  cvahiated.  (2)  create 
the  possilnlity  (rf  a  new  or  difibrent  land 
of  accident  from  any  accident  ptevioualy 
evaluated,  or  (3)  involve  a  iignirirairt 
reduction  in  a  mai|^  of  salety.  The 
Louisittia  Power  ft  U^  Coaqinny 
(LPAL)  revievied  die  proposed  dtange 
and  determined,  and  the  NRC  staff 
agroestthafc 

(1)  iW  propoaed  amendment  does  not 
involve  a  significant  facrease  in  the 
probability  or  oonaeqaenoes  of  an 
acddent  previously  evaluated  because 
deletioB  of  die  organization  diarte  from 
the  Technical  SpedficatioBS  does  not 
affect  |dant  operation.  As  in  the  past, 
the  NRC  will  Gondnne  to  be  iitf  osmed  of 
organizatiaBal  dianges  throngh  other 
required  oootrob.  In  acoardanoe  widi  10 
CFR  80L3«(bX^i)  the  appbcanf s 
organization^  stroctare  is  nqoked  to  be 
included  fa  the  Final  Safety  Analysis 
Report  Chapter  13  of  the  Find  Sidety 
Analysis  Report  providsa  a  deso^ition 
of  the  organitatian  and  detaifad 
organizatian  dmits.  As  reqoired  by  10 
CFR  SOTlCe).  LPy.  sabmtts  annual 
updates  to  dm  FSAR.  ^pNidix  B  to  10 
CFR  Part  SO  and  10  Cnt  Sa84(a)p) 
govern  dmnles  to  organization 
described  in  dw  Qnafity  Aaawance 
Program.  Some  of  these  omanixattanal 
changjea  rtfqoire  pdor  NRC  approvi||. 
Alsovlt  is  LI«L's  practice  to  infom  tfie 
NRC  of  ofganizatioBat  changes  affecting 
the  nuclear  facilities  prior  to 
imfriementadon. 


(2)  The  proposed  amemfasent  does  not 
create  the  possibttty  of  a  ntfw  or 
dinisrent  kind  of  acddent  liten 
previoBS^  eviriarted  beeanse  tfie 
proposed  Aangnfa  ajfadaletintlge  fa 
natun.'Md  no  iwystcafaltoraticmaOT 
plant  oenliguiatton  or  changes  to 
aetpoUte  or  operating  parameten  are 
prt^weed. 

(3)  The  proposed  amendment  does  not 
favolve  a  significant  reductfan  faa 
margfa  of  safety  Iweaase  LPaU  dirou^ 
its  Quality  As^rance  progrems,  its 
commitment  to  maintain  on^  qualified 
personnel  in  positions  <tf  reqmsfbiiity. 
and  oAer  re^dred  contrds,  assures  that 
safety  fiinctiotts  wID  be  petfemied  at« 
high  level  of  coopetence.  Tlierafbre. 
ranoval  of  the  oigpoiiatURi  chart  from 
the  Technkal  ^lecSlcations  will  not 
affed  the  margfa  ei  safety. 

AcGonfing^.  dte  Commission 
proposes  to  deterarine  diat  tUs  chai^ 
does  not  favolve  a  significant  hazards 
considerstiwi. 

iMxdPubticDoctaaeatHoaia 
Location:  Univeraity  of  New  Orleans 
Litaraiy.  Louisiana  CaUectton.  Lakefront. 
New  Orfamu.  Loddana  70122 

Attorney  for  licensee:  Brace  .W. 
Churchill.  Bsq.,  Shaw.  Pittnian.lPotts  and 
Trowbridge.  23eON  St.  NW.. 
Washfagton.  DC  20097 

NRC  Project  Director:  Jose  A.  Calvo 

Niagara  Mohawk  Power  Caqwratfan, 
Docket  Nob  Bi^ib  Nfae  Mlla  Hint 
Nadav  SlalfaB.  Unit  Now  a.  Sorilia.  New 
York 

Date  of  amendment  request  April  21. 
1988 

Description  t^  amendment  request: 
The  proposed  amendment  would  itvise 
Technical  ^;>edfication4A1.1.2.a^  to 
reduce  the  mfaimum  aUowable  pressure 
for  die  Division  3  (EDG  *  2)  emergency 
standby  diesel  generator  air  start 
recdvers  from  225  pdg  to  19B  psig. 

the  propoeod  aiiiendiiiaiit  is  fa 
acconfance  with  die  ttcrasee's 
application  of  April  21 198& 

J3aais  forpropoaadoo  aignificeatt 
hazards  conaJdentiaa  detamination: 
The  Commisaion  has  provided 
standards  for  determining  wdiether  a 
significant  hazayrds  consideration  exists 
as  stated  fa  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  Ucense  for  a 
fadlity  favolves  no  significant  hazards 
condderation  if  qiieradon  of  die  facility 
fa  accordance  wf  Oi  a  propoaed 
amendment  wotdd  not  (1)  Involve  a 
signfficant  increase  fa  the  probability  or 
consequences  of  an  acddent  previoosly 
evaluated:  or  (2)  create  die  poedbiKty  of 
a  new  or  diffuient  kfad  of  acddent  firom 
any  acddent  jMevionsly  evafaeted,  or  (3) 
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changes  wiU  not  Involve 
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ofanacdii^tforthe-  - 
ins. 
amendment  involves 

allowable 
Division  3  emergency 
generator  (DG)  air  start 
22Speig  to  ISOpsig.  The 
has  been  tested  by  the 
monstrated  that  it  is 
e. consecutive  starts  within 
tbout  rediarging  the  air 
die  initial  air  receiver 
psig.  Tlierefore,  the 
will  still  be  capable  of 
required  with  the  reduced 
le  air  receivers.  Tbus.  the 

minimnm  allowable  air 
not  involve  a  significant 
probability^flr 
consequencee  of  an  accidoit  previously 
evaluated. 

The  prop^d  change  will  not  create 
the  possibillw  of  a  new  or  different  kind 
of  accident  Bom  any  accident  previously 
evaluated  fw  the  foUowing  reasons. 

With  the  reduction  in  the  air  pressure 
to  less  than  loe  specified  225  ptig  the 
Division  3  D^  has  been  demonstrated 
by  test  to  bi  table  to  start  and  be  - 
available  wnen  required.  Furthermore, 
the  license^  |ias  stated  that  all  safety- 
related  systeins  and  ctHnppnents  will 
remain  vri(^  their  applicable  design 
limits,  in  addition,  the  environmental 
qualificatio^jof  plant  equipment  will  not 
affiKted  by  the  propoeed 
system  and  component  - 
will  not  be  adversely 
s  change,  thereby 
assuring  that  the  design  capabilities  of 
those  systeips  and  cotnponents  will  ^t 
be  chaileng^  1  in  a  manner  not 
previously  ai  isessed.  Therefore,  the 
proposed  d|)  tnges  wiU  not  create  the 
possibility  ^  a  new  or  different  accident 
.from  any  acji^dent  previously  evaluated, 
change*  will  not  involve 
reduction  in  a  maigin  of 
following  reasons. 

'  change  would  reduce 
required  pressure  for  the 
Division  3  Dd  air  start  receivers  but  the 
system  will  i  till  be  able  to  meet  the 
design  criter  a  of  starting  five  times 
consecutivd  f  within  10  seconds  without 
rechaiging  f  e  air.  start  receivers.  The 
Division  3  po  has  been  tested  and 
shown  capable  of  performing  these 
starts  from  ai  minimum  pressuris  of  150 
psig.  The  ptppoaed  minimum  presstire  is 
190  psig.  th^teby  allowing  a  40  psig 
margin  beyond  the  ISO  psig  minimum 
start  test  piGBsure.  Therefeie.  the.     ^ 
proposed  d  u  mge  willnot  involve  a  j 


be  adver 
change, 
perfo 
affected  by  ll 


The  pro] 
asignificanj 
safety  for 

The 
the  minimi 


significant  reduction  in  a  margin  of 
safety. . 

Beeed  on  the  above,  ttie  staff  proposes 
to  detennine  that  Ihe  proposed  changes 
do  not  inyrive4iaignificant  hazards.- 
consideration.     ■ 

Lqcqi  Public  Documept  fioom 
..  location:  Reference  and  Documents 
Ciepartment.  Penfield  Libraiy.  State 
University  c^  New  York.  Oswego,  New 
Yoikl3126. 

Attorney  for  licensee:  Maxk. 
Wetteriiahn.  Esq.,  Conner  A 
WetteAahn,  Suite  106a  1747     . 
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NHC  Project  Director  Robert  A. 
Capra,  Director 

Niagara  Mohawk  Power  Gorpotalkn, 
Docket  No.  5Q-410.  Mn*  Mile  Point 
Nudear  Statioa.  UiA  No.  2. 8adtM.Naw 
York  -vr.-;- 

'tkite  of  amendment  request:  April  28, 
198» 

D68cnption  of  amendment  request- 
The  proposed  amendment  would  revise 
Technical  Specification  Table  3.3.9-2  to 
reduce  the  allowable  value  fbr  the 
Peedwater  System/Main  Turbine  Trip 
^tem  Reactor  Water  Level  -  High 
Level  8  from  less  ttian  or  equal  to  209.3 
in.  to  less  than  or  equal  to  203.8  in.  The    . 
proposed  amendment  is  in  accordance 
with  ^  licensee's  application  dated 
April  28, 1988. 

Ba8i»  for  proposed  no 'significant'^ 
hazards  amsideration  determinatioiu 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  5092.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  invdves  no  si^iiflcant  hazmrds 
considerations  if  operation  of  the  facility 
in  accordance  widi  a  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evahiatedb  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  sigidficant  reduction  in  a 
maigin  of  safety. 

The  proposed  change  will  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident  for  the 
following  reasons. 

The  proposed  amendment  involves 
correcting  the  narrow  range  level  8  ' 
allowable  value  for  the  fMdwater 
syktem/main  turbine  trip  system  from 
209.3  in.  to  203.8  in.  This  lower  value  is 
conswvative  with  respect  to  the 
transient  analysis  in  Section  IS  of  the 
FSAR.  The  proposed  value  is  also 
consistent  nvith  the  existing  design 
basis.  Therefore,  the  proposed  change 
will  nut  result  in  an  increase  in  the 


probability  or  consequences  of  an 
accident 

The  proposed  change-will  not  (veate 
the  possifadlity  of  a  new  or  different  kind 
of  accident  from  any  aoddent  previouriy 
evaluated  for  the  foUowing  reasons. 

Thift  ixoposed  change  corrects  an 
error  in  the  Technical  ^)ccifications  and 
does  net  change  the  design  basis  for 
NineMilePoiitt  Unit  2.  Tber^ore,  the 
fiiet,  piessioe  vessel  and  containment 
response  toprevioosly evahuted   '^-^ 
aoddents  remains  withtajHeviously 
assessed  Umits  of  pressure  and 
tenqierature.  nirtfier,air  safety-related 
systems  andcodqionents  remain  witiiin 
their  applicable  design  limits.  - 

In  idditimL  the  environmental 
qualification  of  plant  equipment  is  not 
adversely  affected  by  this  proposed  . 
amendment,  further  assuring  that 
components  are  not  chaUenged  in  a 
manner  not  previously  assessed.  In 
summary,  the  proposed  amendment- 
does  not  create  the  possibiUty  of  a  new* 
or  different  kind  of  accident  from  any 
previously  assessed. 

The  proposed  change  wiU  not  involve 
a  significant  reduction  in  a  margin  of 
safety  for  the  foUowing  reasons. 

Tlie  proposed  change  wiU  revise  the 
aUowable  value  tq  a  more  conservative 
value.  In  addition,  the  proposed  change 
wiU  correct  the  value- in  the  Technical 
Specifications  so  that  the  revised  value 
wiU  agree  with  the  e'xisting  design  basis 
analysis.  Therefore,  the  proposed 
change  wiU  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  a  significant  hazards 
consideration. 
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No.  50-S52,  limefick  Geoatating  Station, 
Unit  1.  Montgomery  County. 
Pennsylvania 

Date  of  amendment  request: 
December  1. 1986  and  December  7, 1987 

Description  <rf  amendment  request  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensees  submitted  an 
amendment  to  the  Physical  Security 
Plan  for  the  limerick  Generating  Station 
to  reflect  recent  changes  to  that 
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regulation.  The  ptopcMcd  amendiiKnt 
would  modify  paragraph  2JE  of  Facility 
Operating  License  Na  ra>F-M  to  icqnire 
compiiaBGe  with  the  revised  Flo. 

.BtuiafofpnposednoMigB^iamt 
hazards  aumidemdoB  dtiuwuialioa: 
On  August  4,  isae  (51  PR  27«17  and 
27822).  the  Nudear  Rcff^toiy 
Commisaion  amended  Ptit  73  of  its 
regubtioiis.  "Physical  Protection  of 
Plants  end  Itetertals."  to  chvify  piant 
security  requirements  to  afford  an         i 
increased  assurance  of  plant  safety.  Thf 
amended  regnlations  leqaiied  that  eedi 
nuclear  power  teactor  lif*i«c»  sobait 
proposed  amendments  lo  its  seceiity ' 
plan  to  implement  the  renrked  provisifflis 
■  of  10  CFR  73.55.  The  licensee  sirfmiitted 
its  revised  plan  on  December  1. 19001 
and  December  7. 1987.  to  satisfy  die 
requirements  of  the  amended' 
regulations.  The  Comatssieo  proposes 
to  amend  the  licoise  to  r^erence  the 
revised  plan. 

In  the  Supfriementaiy  Materials 
accoB^enyii^  the  ammded  rgsebtions. 
the  Commission  indicated  that  it  was 
amending  its  regiriatians  "to  provide  a 
more  safety  oonscioa*  safegaards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"CoBBUHsaiott  beheves  that  the 
clwification  and  refiument  of 
requirements  aa  rdlected  in  Aiese 
amendments  is  appropriate  because 
they  afford  an  increaaed  assurance  of 
plant  safety." 

The  Cowmistion  has  provided 
guidance  conoenuBg  the  anriicslion  of 
the  criteria  for  dtfermining  whedier  a 
significant  haiacda  censideration  exists 
by  providing  eertam  examples  of  actioiM 
involving  no  significant  hazards 
consideratiotts  and  examples  oi  actions 
involving  sigaificant  haswds 
consideratioas  (51  PR  7780).  One  of 
these  examples  of  actions  invcrivii^  no 
significant  hazards  consideratiaas  is 
example  (vii)  "a  chw^ge  to  ooafonn  a 
hcense  to  chaniges  ki  the  regnlations, 
where  the  license  change  resultsin  very 
minor  changes  to  fadlify  operations 
clearly  in  keeping  vrith  the  regsJatiaa*." 
The  changes  in  ftis  case  faH  within  die 
scope  of  the  examine.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
deternrine  that  ttie  proposed  amendment 
invtrfves  no  significant  hazards 
consideration. 

Local  Public  Document  Roan 
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Dateoff^)plicatioaforamendnwot8: 
March  21, 1908 

BeacrfpHon  of  amendineni  request- 
The  Licensee  proposes  to  (1)  revise  the 
■Section  1.2  BASES  wifli  regvds  to  Ae 
description  of  the  vabies  and  cojes 
utilized  in  estabttaldng^ttie  pressure 
safety  limit  of  die  reactor  rec&culatien 
system,  and  fwise  the  design  pressure 
of  the  suction  piping  resulting  from  the 
installation  of  recirculation  system 
piping  whifA  has  been  analysed  to  a 
later  versioii  of  die  ASMB  Code  (Unita  2 
and  9);  (2)  reviseTablea  3.7 J,  S.7.4.  and 
4.2.A  to  reflect  the  removal  of  the 
Reactor  Vessel  Head  Spray  Primary 
containment  isolation  valves  MO-10-32 
and  33  (Unit  3);  and  (3)'revi8e  dia 
Surveillance  Requirements  of  Section 
4.6£  toreflect  die  removal  of  the 
recirculation  system  crosa-tie  p^jiiog  and 
equalizer  valvea  (Units  2  and  9).  Tbeea 
changes  are  ideikified  as  Gategoty  A.  B 
and  C  changes  in  die  flawing 
discossion. 

Basis  for  proposed  ao  siga^ctmt 
hazards  consideration  determirmtioa: 
The  Commission  has  provided 
standards  fat  detomtok^  whether  a 
significant  hazards  coasideratiott  exists 
as  stated  in  lb  CFR  6002.  A  proposed 
nnirnihnrnt  to  nn  omimtim  Ikanaa  fnr  s 
facility  involves  no  rignificant  haiarda 
considerations  if  operation  of  te  fiadyty 
in  accordance  with  dw  prdpoeed 
amendmmit  wovld  not:  (1)  invohm  a 
significant  faxxaase  to  d»  ptoiMbibty  or 
consequencea  of.  an  acddant  psavtously 
evaluated;  (2)  creato  dto  pesmbtfty  of  a 
new  or  diaerent  kind  of  accident  fc— 
any  accident  previoasly  evahiated:  or(a) 
involve  a  sigi^fiGant  r^ttctioB  ia  a 
margtoitfsalety. 

Tha  licanaaa  addressed  Aeabova 
three  standards  Sot  each  of  the  three 
categories  of  changes  in  the  amonrfment 
applioadon  as  inovided  in  te  foihwvfav 
analysis: 

Cutasory  A:  Operatioa  of  tha  plaal  uadsr 
the  pn^NMed  Teduucal  Spedficatian  VMHiild 
not 

fi)  iHvche  a  sigaipcattt  tncreaae  in  the 
probability  orcoimeqtmncesafan  aeddent 
previously  emahatBtL 

This  clTaagi  lallsHi  th»  ase  «f  A8ME 
Sectkin  m  aa  the  dtaigB  code  Cor  tta  new 
radrculatiaa  and  ReMaal  Haal  Aaawal 
System  pipine.  Ths  iaenasad  dsaiga 
pretsares  an  cooaiatent  wttb  coBsatly 
accepted  criteria  fornudear  p^pint- No 
chanj^  in  the  (vactor  system '\>v«r  pressure 
setpeiaf  tueqeiiedasBTesBHefms    - 
change:  the  leader  veeeei  and  the 


recirculatien  sartloa  piptag  temaia  the 
limiting  components  in  die  i 
Cnnseijiaently.  the  pw 

evahiatad  ia  Chapter  U  of  the  Heal  Safa^ 
Analyiis  Report  have  aothaea  ffnrrnmi. 
Additionally,  removal  of  the  ieCRcacea  to  dw 
ANSI  B».1.0Code  in  the  SactfeoM  Bases  is 
appropriate  becaase  the  fleer  radrcolMfoa 
system  piptag  preesere  Hsrits  have  been 
estaMJahadiaaeeortaaee  with  the  ASMB 
SecOea  B  Cede  taaoislBBd  ia  the 
Comarimtea'a  lagsiaime.  Rsawaal  of  the 
ref eneDcea  la  the  dtsAane  plpiag  is 
appropriate  becaaas  the  prawma  seiety  fcait 
is  based  upen  the  sactka  piping  and  aot  the 
discharge  piping,  ne  leowval  ^  the 
reference  to  the  (fisdiaiga  piping  provides 
greater  darificatton  to  the  Sedkm  12  Bases. 
Consequently,  die  probabflity  of 
ronseqeentes  of  any  actJaeiit  ptevloudy 
evakalad  ia  Chapter  M  of  the  nad  Safety 
Anatyaia  Report  have  net  baaahiBwiBeeil 

(lit  Oaato  thepoesBiai^  efa  am  at 
■different  kind  efaeekkmifiem  may 
previoustyevakimled. 

The  revised  deai^i  pressure  of  the 
redrcuUtian  system  sudiaa  pjpii^  is  in  the 
conservative  AiectioD  and  will  not  cnate  a 
new  or  different  aaddeat  then  prevkws^ 
evahiatad  te  Chapter  14  ef  the  Fhial  Safsty 
Analysie  Report.  AdoMeaany.  removal  of  the 
reineiMes  to  Qm  ANSI  B9l.lJ»Cod»  and 
dischaqe  paring  wfll  aot  create  a  aew  or 
diSereat  SBtiiaal  thanfravtaaaly  evalaaled 
in  Chapter.M  of  the  Pinal  Safcty  Aa^raia 
Report. 

(Hi)  Involve  a  tig^poeait  reduction  in  a 
margin  ofaafety. 

The  use  of  Type-SUNG  stainless  steel 
redrodation  system  soctkm  piping  has 
resulted  hi  a  desipi  pressure  vridch  aOowa 
gfeatermaign  of  satefy  alwve  noniiai 
opeialtag  pssmaia.  AddMaaaly,  raawvai  of 
the  reisiaieaa  to  the  ANSI  BSLIjO  Cade  aad 
dischargepiptag  wilt  not  afbcl  dte  aaigte  cf 
safety,  nor  aflsd  ly  pre  siaaa  aaddeat 
analyeia  evalaatad  ia  Chapter  14  af  the  Finai 
Salsty  Analysis  R^Mrt  sfaiGS  the  cuneiit 
design  of  the  radnalatian  system  ceOacta 
current  requirements  spedlled  in  the 
Commisaion^  regutetians. 

Coi^Ofyft^Oparatkn  of  die  |dant  under 
the  propoeed  Tednrictf  ^pedfinrtfan  wodd 
nbl:  ^ 

fiJtmJveesignifieamtitaeseehithe 

previously  awi/iiaterf. 

This  diaage  aUminataa  dirad  sivpty  of 
cooling  water  to  the  vessel  head  ngtoa 
during  shatdowa.  Addjtionally.  tta 
aasodatad  containmeat  iselatiaa  valves  wiO 
be  removed  and  tte  containmeBt  panetmtlon 
capped.  The  Resfdun  Heat  Removal  System, 
IndspeadeBt  of  the  heed  spiay  Usaaae.  is 
capable  of  ladadng  the  Nader  veasd  to 
temperataras  balaw  Ui  dsipaaa  P.  wilhte 
approxlamtaly  90  hears  altar  laaarttog  the 
control  redsu  The  Reader  Veseal  Head  Spray 
Syalam  is  masely  an  addtttsMl  fsatera  vdiidi 
was  intaadad  to  expedito  the  shatdewn 
cooling  prooeas  and  routine  lefadttag. 
However,  experience  atPsech  Bottom  baa 
shown  that  this,  capability  has  ROt  been 
utilized  because  rapid  Imd  ooaHiig  is  not 


needed  to  ex| 

acthrMes. 

Spray  is  nol 

maintaiataig 

takea  far  this 

Safety 

The 


ite  the  start  of  refueling 
XoKtor  Vessd  Head 
far  achieving  or 
'Coolingf  no  credit  is 
.  hiaiqrafthsFiBri 
:epart  Chapter  14  analyses, 
iaoliition  vidves  will  be 
fenstntian  wiO  be  capped 
oirfboardsideardie 


fenovdofthe 
Spray  System  and  dM 
It  Jadation  valves  does 
I  ^irobability  or  consequences 
erahutedia 
Safety  Analysis 

rofaiiewm'    . 
tfnimany 
3ted 

t  Reactor  Vessel  Head  Spray 
■led  oontainflient 


on  the 
coi 

boindaiy. 
Reactor  Ve 
associated 
notincreaae 
of  any 
Chapter  14 
Report 

(Of  Ovate 
differeatkiad 
previously  » 

The  removal 
System  and 
isolation  vai' 
decrease 
reliability  or 
mode  of  the 
As  discussed 
System  does 


Heat  removal  I 
on  any  ether  operating 
'  Uaat  Ramoval  System. 
ioua(y,  the  Head  Spray 
ili  perform  a  safety  function. 
Removal  of  the  oontainment  isolation  valves 
aiid  capping  thf  ^waetratian  establishes  a 
■imnBat  boondary  not 
of  iaolalion  valve 
malfanoikm.  Elimiaation  of 
on  and  the  r^lacement  of 
isolation  valves  with  a 
it  bomidaiy  provides 
etjaivalent  to  the  present 
AepossiUKtyofa 
ofaoddisnL 
cojif  reducUoH  in  a 


passive 
subject  to 
degradatioa 
anoosafety 
theconi 
passive 
protection  at 
level  and  does 
newordiOsra^ 

(iii)lRwvhm^ 
margin  of. 

The  plant 
affected  by 
Head  Spray 
containnBat 
Vessel  Hsad 
fuBctianand 
presence  in 
Analysis 
Technical 
reflect  the 
isolation 
being 

contains  tfa< 
isnolongera 


analyses.] 


design  basis  is  not 
al  of  the  Reactor  Vessel 
and  the  associated 

valves.  The  Reader 
System  has  ae  safety 

tetdcsBfarito 
14  of  the  Final  Safety 
However,  the 
[cations  must  be  amended  to 

of  the  Head  Spray 
Siaoe  ne  system  fnnctiaB  is 
iBc  aseoetatad  pipe  waich 
is  being  sensed,  then 

these  valves.  R|«ioval  of  the  Head  Sprsy 
piping  and  ass4^ated  valves  eliminates  a 
portien  of  tbm  h2?j"7  coolant  system  that  is 
susoeptnfe  (e  KtSCC  degradation:  therefore, 
a  potealiBl  locAioa  for  a  primary  system  pipe 
break.  Adiilie«kly.  taawval  of  the  valves 
eliminates  th 
Goatainmenk 
malfuBctian. 
will  be  capped] 
maintained, 
safety  is 
Caiagarsr 


iMalfardairndmtionof 
daatovalve 
lainmant  penetration 
fhe  pressure  boundaiy 
^Ihemaiginof 


-  -  ^-  ,       ^    Btionefthaplaiititnder 
the  proposed  Technical  Specifications  would 
not:  ' ' 

"    (ijtnmolmamnifieantiiicnaaeintiie 
pmbabilityari  masavaMOM  of  an  accident 
pnviomly  era  \\  tatad 

This  psoposei  I  ehange  reflects  the 
elimination  of  1  e  cross-tie  piping  and 
equalizer  valvei  vrhich  provide  a  function 


previously  identified  as  not  being  reqoired 
the  safe  operation  of  Paadi  Bottooi  Units  2 
and  3.  The  two  equalfaEer  valves  in  the  line 
are  maintaiBed  in  oe  lodced^aosed  position 
during  power  eperaMeas.  The  croas-tie.Kne 
was  inttadad  te  pfovMe  tfw  oapnbilty  to 


LoepsAi 

{sto».r 

previously  nwirhided  thad  adayiate  core  1<  >w 
can  be  obtained  diiringSLO  with  ana 
redfculalioapump  (venting  and  the  croas 
tie  tine  dosed.  The  Peach  Bottom  Umts  2  ai  id 
3  safety  ana^rses  farSLO  was  performed 
aseumiag  the  valves  are  dosed  and  not  usi  d. 
No  uadMiHn%nBtnieB  faraseof  the  cross- 
tte  pipiag  aad  eqaaliasr  walvee  in  any 


Chapter  14  analyaia.  Biafliia.  ikm  samoval  ' 
of  die  raciicalatioa  cnaa-tte  piping  and 
valves  does  not  incseaaa  the  prabebiteye^ 
consequences  of  an  acddent  previously 
evabated  in  Ch^iler  14  of  the  Final  Saiet^ 
Anailysia  Report 

fii)  Create  Aepotaibitily  of  a  new  or 
diffenatkbid  of  accident  from  any 
previoaaiy  evahiated 

The  eqaaHaer  valves  have  never  been  i^sed 
during  reactor  pawsi  eparalluiis  As 
mentioBedaboea.  fhe  ssisly  aaalsrsis  for  ttX) 
aaaaaied  that  the  vahws  are  dose  and  not 
usedBiiminatioBoftiwess  ttelme.      I 
previously  dsemed  not  to  be  required  forithe 
safe  (^ratioa  of  the  plant,  does  not  craaie  a 
nevf  at  different  kind  of  acddent 

pS)  btvoFre  a  aigDipoaat  reduction  in  a 
margin  of  safety. 

The  cross-tie  line  has  no  safety  fnnctitm 
and  no  credit  for  its  use  has  ever  been  taken 
in  any  acddeait  er  traneient  wialysiB  or  fce 
emeigeacir  apeeaUng  pnoeduns.  Asmoml  of 
the  craoa-tie  Mae  wanW  asMter  increaaei  or 
decrease  fedtouletiea  KhsMily  eiaoe  i^  has 
aoinvadoBtheiadradatianqrsleB.  | 
Removal  of  4>e  crosa^tfe  line  is  benefid^M  •»    ' 
that  itfeaMvas  a  potential  location  lor  4 
primaiy  syrtem  i^pe  breric  and  conseqtiently 
maintains  or  enhances  die  margin  of  saMy- 
liie  purpose  ct  OuivwlUanca  Requirement 
43iEi2-is  teaMsMish  additionsi  suivelHaiice 
and  epesaUBly  raqubeaMnt  when  opeitrting 
with  only  one  ndrcalatioa  pamp  with  |be 
equaliasf  vaivee  doeed.  Reswiag  tae  I 
equalteer  valvae  dees  aet  ia^act  the  ability 
to  oonidy  with  dris  Surveillaaoe 
Requirements  since  the  raawval  of  the  jcross- 
tie  piping  and  eqnaliaar  valves  is  eiqaivalent 
to  die  equaKzer  valves  being  in  the  dq^ 
position. 

The  staff  reviewed  Ae  Hcensee'^  no 
signfficant  hazards  detenninationj 
analysia.  The  ose  of  later  veislonq  of  the 
AShffi  Code  represent  eDhancemcints  in 
the  design  critoia  for  die  piping  bbing 
replaced.  The  removal  of  die  reacfor 
vessel  head  spray  piping  and  the  < 
redicnlaflon  piping  cross-tie  linea  and 
valves  involve  deletion  of  design 
fea  tares  diBt  do  not  have  a  safety 
related  function  and  have  not  bee  n 
actively  employed.  Ramoval  of  th  ise 
featotes  wiU  eliminate  potartlal  s  ites  for 
inteigranular  stress  corrosion  CM<  :king. 

Based  upon  the  above  discussii  ns.  the 
staff  proposes  to  determine  that  ( le 
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pn^ioaed  changes  do  not  involve  a 
significant  hazards  consideratien. 

Local  Pablic'Docament  Room 
locatioK  Government  Publicalions 
Section.  Slate  Library  of  Pennsylvania. 
Educatioa  Bunding,  ComoKmwealth  and 
Walnut  Streets.  Hanisbisg. 
Pennsylvania  17126 

Attorney  for  Uoensee:  Troy  R  Conner, 
Jr.,  17C7  Penn^yhraida  Avenue.  NW.. 
WasMngton,  I>C  20006 

NRC  Project  Director:  Walter  R. 
Butler 

Public  Service  Company  of  Colorado,   i 
Docket  Na8Mi7.  Fort  St  Viain  I 

Nudaar  GaneraHrg  StaHoa.  Platlevyie, 
Coleeado 

Date  of  amendment  request  April  29. 
1988 

Description  of  amendment  request 
The  amendment  wouM  make  certain 
changes  to  the  Technicel  Spedfications 
for  the  plant's  DC  povrer  systems.  It  also 
allows  for  futtire  dianges  to  the  station 
batteries. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  has  analyzed  the  proposed 
amendment  request  for  significant 
hazards  consideration  using  the 
standards  in  Title  10,  Code  of  Federal 
Regulation,  Part  50.92.  The  Ucensee  has 
concluded  that  the  proposed  amendment 
reqoest  involves  no  significant  hazards 
consideration,  based  on  the  following 
analysis: 

1.  Dees  die  amendpent  involve  a 
significant  increase  nrthe  probability  or 
consequences  of  aii  accident  previously 
evahiated? 

Either  one  of  the  two  station  batteries  is 
adeqaate  to  supply  the  leqiured  shutdown 
D.C  loads  far  iimr  kaon  aif  aUowlBg  die  loss 
of  all  AXI  power  (FSAR  8.2.X4).  fa>  the  event 
all  A.C.  power  is  lost,  the  inoperable  battery 
being  charged  can  readily  be  reconnected  to 
the  system  to  perfaim  its  deatga  fonction.  For 
other  possible  acddents  that  could  occur,  the 
assodated  DC  bus  is  supplied  by  the  backup 
battery  diaiger  while  maintaining  D.C.  bus 
independence  sodi  that  both  D.C  buses  are 
availaUe.  Therefore,  this  change  does  not 
increase  (be  probability  or  conseqaences  of 
an  acddent 

2.  Does  the  amenteent  create  the 
possibihty  of  a  new  or  differant  kind  of 
acddent  bom  any  previously  svaloatedr 

This  change  extends  the  period  of  tisae  that 
a  station  battery  and  assodated  battery 
charger  can  be  disconnected  from  its  DX.  bus 
by  aUowing  up  to  5  consecutive  days  to 
perform  an  equalizing  chacge.  This  is  required 
for  proper  anintenanoe  of  the  batteries. 
Ensuring  IXC  bos  iadnendence  is 
maintained  and  the  dlsoonaect  switch  for  die 
PPS  batteiy  is  open  when  a  station  battery 
and/or  aasodalad  iiottery  chafer  is 
inoperable  eiimhBtes  the  possibihly  of  a 
common  mode  failure.  Therefore,  it  does  not 
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create  the  pouibibty  of  a  new  or  different 
kind  of  aoiident  ; 

3.  Does  the  amendment  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  D.C  loads  normally  supplied  by  the 
station  battery  and  associated  battery 
charger  are  being  supplied  by  the  backup 
battery  charger  during  the  pnrformance  of  an 
equalizing  charge  while  maintaining  D.C  bus 
independence.  The  allowance  of  up  to  5 
coasecutive  days  to  perform  an  equalisfing 
charae  will  assure  thie  station  battery  is. 
capable  of  satisfying  its  design  requirements. 
The  disconnecting  of  a  station  battery  and 
battery  charger  for  up  to  5  consecutive  4ays 
does  not  reduce  the  margin  of  safety  of  the 
Auxiliary  Electric  Power  System  to  provide 
adequate  electric  power  since  the  required 
power  source  still  exists.  The  station  battery 
can  be  reconnected  to  supply  the  required 
electrical  loads  to  effect  a  safe  shutdown  of 
the  plant.  Ensuring  DC  bus  independence 
eliminates  the  possibility  of  a  common  mode 
failure.  Therefore,  continued  operation  odder 
this  configuration  will  not  reduce 
significantly  a  maigin  of  safety. 

Based  on  the  above  evaluation,  the 
licensee  has  concluded  that  operation  of 
Fort  St  Vrain  in  accordance  with  the 
proposed  changes  will  involve  no   [ 
significant  hazards  consideration. 

The  sta^  has  reviewed  this  analysis 
and  finds  it  acceptable.  Therefore,  the 
staff  proposes  to  determine  that  this 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Greeley  Public  Library,  City 
Complex  Building,  Greeley,  Colorado 

A  ttomey  for  licensee:  Byrant 
O'Donnell,  Public  Service  Company  of 
Colorado.  P.O.  Box  84tf.  Denver. 
Colorado  80201-0640 

NRC  Project  Director:  Jose  A.  Calvo 

Publk  Service  Electric  k  Gas  Company, 
Docket  No.  5&-3S4.  Hope  Creek 
Geimating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request  April  28. 
1988 

Description  of  amendment  request 
The  proposed  change  would  revise  the 
Apphcability  of  Limiting  Conditions  for 
Operation  (LCO)  as  specified  by 
Technical  Specification  3.0.4  and  the 
Applicability  of  Surveillance 
Requirements  as  specified  by  Technical 
Specifications  4.0.3  and  4.0.4.  The    \ 
revisions  are  based  on  I 

recommendations  in  Generic  Letter  87- 
09  entitled  "Sections  3.0  and  4.0  of  the 
Standard  Technical  Specifications  (STS) 
on  the  Applicability  of  Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements."  The     | 
proposed  change  to  Technical  ' 

Specification  3.0.4  would  allow  entry 
into  an  Operational  Condition  or  other 


specified  condition  in  accordance  with 
Action  Requirements  when  conformance 
to  them  would  permit  continued 
operation  for  an  unlimited  period  of 
time.  It  would  also  delete  noted 
exceptions  to  current  deification  3.0.4 
from  individual  specifications  where 
Operational  Condition  changes  would 
not  be  precluded  by  the  revised 
Specification  3i).4.  H  would  revise 
Surveillance  Requirement  4.0.3  to  allow 
a  delay  for  up  to  24  hours  to  permit  the 
completion  of  the  surveillance  when  the 
allowable  outage  time  limits  of  some 
applicable  Action  Requirements  are  less 
than  24  hours.  It  wroiild  also  revise 
Surveillance  Requirement  4J0.A  to  state 
that  the  provision  on  Specification  4.0.4 
shall  not  prevent  passage  through  or  to 
operational  conditions  as  required  to 
comply  with  Action  Requirements.  The 
proposed  revision  to  the  Bases  for  all 
specifications  in  Sections  3Xi  and  4J0 
would  provide  a  better  justification 
supporting  their  applicability. 

Basis  forpropoied  na  significant 
hazards  consideration  determination: 
The  NRC  staff  proposes  to  determine 
that  the  proposed  amendment  does  not 
involve  a  significant  hazards 
consideration  because,  as  required  by 
the  criteria  of  10  (7R  50.92(c).  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not:  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  ineviously  evaluated:  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  firora  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
changes  proposed  by  this  amendment 
have  been  reviewed  by  the  staff  and  are 
documented  in  Generic  Letter  87-09. 
Current  Technical  Specification  3.a4 
states  thatantry  into  an  Operational 
Condition  or  other  specified  condition 
shall  not  be  made  unless  the  LCO  is  met 
Without  reliance  on  the  provisions  of  the 
Action  Requirements.  Its  intent  is  to 
raisure  tiiat  a  higher  Operational 
Condition  is  not  enter^  when 
equipment  is  inoperable  pr  when 
parameters'^exceed  their  specified  limits. 
This  precludes  a  plant  startup  when 
actions  are  being  taken  to  satisfy  an 
LCO.  vt^ch  —  if  not  completed  witiiin 
the  time  limits  of  the  Action 
Requirements  —  would  result  in  a  plant 
shutdown  to  comply  with  the  Action 
Requirements.  Oip^nt  Te<^nical 
Specification  3j|mIso  precludes 
entering  an  Operational  Condition  if  an 
LCO  is  not  met,  even  if  Uie  Action 
Requirements  would  permit  continued 
operation  of  the  facility  for  an  unlimited 
period  of  time.  Most  but  not  all  of  Hope 
Creek  specifications  that  have  Action 


Requirements  which  allow  continued 
operation  have  a  note  that  states  that 
Specification  3.0.4  does  not  apply. 

The  staff  stated  in  Generic  Letter  87- 
09  that  current  Technical  Specification 
3.0.4  unduly  restricts  facility  operation 
when  conformance  to  the  Action 
Requirements  provides  an  acceptable 
level  of  safety  for  continued  operation. 
For  an  LCO  that  has  Action 
Requireraepts  pomitting  continued 
operation  for  an  unlimited  period  of 
time,  entry  into  an  Operational      i.  >  » 
Condition  or  other  specified  condition 
should  be  petntitted  in  accordance  with 
those  Action  Requirements.  Deletion  of 
the  notes  taking  exception  to  the  current 
Specification  3.0.4  requirements  and 
modification  of  the  spedficaticm.  as 
proposed  to  conform  with  Generic  Letter 
87-09.  eliminates  unnecessary 
restrictions  on  those  few  specifications 
that  did  not  have  notes  of  exception  to 
Specification  3.0.4  and  clarifies  those 
that  did  have  such  notes  of  exceptions. 
The  change  may  reduce  the  current 
margins  sli^tiy  in  those  individual 
specifications  that  did  not  previously 
have  notes  of  exception  to  Specification 
3.0.4  and  may  increase  the  maigin  of 
safety  slightiy  in  those  individual 
specifications  that  did  have  notes  taking 
exception  to  Specification  34).4.  The 
overaD  effect  is  that  die  margin  has  not 
been  significanUy  changed.  The 
proposed  change  to  Technical 
Specification  4.0.3  would  allow  time  to 
complete  a  missed  surveillance  test 
prior  to  commencing  a  power  reduction. 
Since  the  majority  of  surveillances  are 
completed  successfully,  this  would 
avoid  a  potentially  unnecessary 
transient  and  would  therefore  reduce 
the  potential  for  plant  upset  and 
chaUengeft  to  safety  systems.  The 
proposed  change  to  Technical 
Specification  4.0.4  would  resolve 
potential  conflicts  between 
Specifications  4.a3  and  4.0.4  relating  to 
C^rational  Condition  changes;  it  would 
not  change  the  intent  of  the  specification 
in  any  way.  For  these  reasons,  the  staff 
proposes  to  determine  that  the 
requested  amendment  would  not  involve 
a  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  library.  190  S. 
Broadway.  Penurville.  New  Jersey  06070 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr..  Esquire,  Conner  and  Wetterfaahn. 
1747  Pennsylvania  Avenue,  NW.,  ' 
Washington,  DC  20006 

NRC  Project  Director.  Walter  R. 
Butier 
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DeacnpiM  afomaubnent  requettt: 
The  prapoHd  anendiBelilB  inv(^  a 
miner  dim^  ia  tfie  location  of  a  vital 
area  boimd^^  wUch  sligbdy  increases 
the  size  of  a!  Vital  area. 

Basis  for  ^posed  no  significant 
hazards  consideration  determination: 
Based  on  the  three  criteria  in  10  CFR 
50.92.  the  praposed  change  for  the  San 
Onofre  NucMar  Generating  StatioD  does 
not  involve  It  sigmficanl  hazards 
considerati(ji|  baaed  upon  the  following: 

1.  Does  thlA  proposed  change  involve  a 
significairt  increase  !n  the  probability  or 
conseqaenc^  of  an  accident  previously 
evalaatedf 

1  change  affects  only  the 
ity  Plan  wfaidi  provides  a 
J  assurance  that  acts  of 
ibotage  will  not 

ct  public  health  and 
:  acddaat  analysis  takes 
i|  secerity' provisions 
I  Uie  Ftij^cal  Secniity  Plan. 
Therefore,  tlits  diar^  does  not  involve 
an  increase  liti  the  probability  or 
consequenc^  of  an  accident  previously 
evalaated.  : 

2.  Does  tlu  proposed  change  create 
the  possibBw  of  a  new  or  different  kind 
of  accident  aom  way  accident  previously 
evaluated?  j  I 

The  piup^iui  diange  to  the  Phy^cal 
Security  i^sm  dees  not  alter  any  safety- 
related  desw  basis  of  the  facility  or  its 
operation,  '^erefore,  tids  change  does 
I  possfbflity  of  a  new  or 
1  of  accident  firom  any 
iously  evaluated. 
I  proposed  change  involve  a 
significant  iwhiction  in  jBMigtt  of  safisty? 

The  prspMed  diange  to  £e  Physical 
Security  FIm  does  not  involve  a 
significant  wdoction  m  a  margin  of 
safety  sincQ  tio  diange  is  made  to  die 
plant  desigik  br  operating  procedures. 
Hierefore,  aiargins  of  safety  are  not 
signlficantii  {reduced. 

Based  aojlbe  fbregolAg.  the  NRC  staff 
proposes  to|  ^bteraiins  £at  the  {wopoeed 
amendmenM  do  not  iovirfve  a  significant 
hazards  oonaidgation. 

Legal  JMaic  Document  Room  ^ 
locatioieOmenlL  Ubmry,  University  xA 
Cafifomia.  ftO.  Box  19657,  Irvine, 
California  98713. 

Attorney  for  licensee:  Charles  S. 
Kodier.  Assistant  General  Counsel,  and 
Jametf  Beoleteo.  Esquire.  Southam 
Califonua  Biiaon  Company,  RO.  Box 
800.  Roeemead.  CalifcHBia  9177Q 
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iVdl^AttAority. 
No*.  »»|i  5l4g8t  and  «»«•. 
Feny  Nodaar  tlimt,  Odts  1, 2 
LimMhHM  Cqunty,  AUbanu 

DateofamendmaBtreguestK^uml, 
19B8(TS2«S-T)  I 

Dtmaiftion  of  ameadmeot  req^ 
The  propoaed  anwndment  to  the  f 
Feny  Nuclear  Pfauit  (BI>N)  Units  1 
aTodmieal  Spadgcations  (TS)  i 
tenqwraiy  chaages  to  dM  apetab|dity 
reqwireaeats  far  the  Standby  Can 
Treatment  Systan  (SOTS)  and  <intrd 
Room  ftnmpif  I  Vatflatkn  mtem 
(CREVS)  to  allow  systan  Bodifitetions 
and  majatananea  needed  far  icsMrt  to 
proceed  in  pandlel  wtdi  fte  foel  ] 
inspoctiein  and  wconatitiiUoii  progma. 
Spedficaity,  te  proposed  amenonents 
would  requfa^oiJy  two  of  the  tUee 
trains  of  SGTS  to  be  operable  w|wn 
seoondary  coB^ainiaant  lulepilylis 
required.  Poithet,  the  propooed_] 
amendments  would  allow  die  QJtEVS  to 
be  inopomMewidi  no  fad  failfa^  reactor 
veasd.  Hieae  tonqwiary  diange^  will  be 
bi  effect  oidy  intil  die  start  of  tne 
upcoa^u  fud  load. 

Basis  ptrpmpeeedtH)  sifftlfii^t 
haeatds  ooamderation  detetmintition: 
The  Comadsdon  has  provided  j 
Standards  fiordetefufailng  whedtef  8 
significant  hazards  deteiuiiiiatitfn  exists 
as  stated  in  10  CFR  SB  JX(c).  10 1 
50,01  reqoiras  that  at  the  time  a  jucensee 
lequests  an  amendment.  It  nmsti  provide 
to  the  Commission  Ha  analyses,  jusii^ 
the  standards  la  Secdon  50.92,  t^a  the 
issue  of  no  sigafficant  hazards  < 
ooBsideratioB.  "nierefore,  in  acobrdance 
widi  10  CFR  say  and  10  CFR5)>jW.  die 
Boensee  has  performed  and  pralvided  the 
following  andysis:  i 

^AC  tun  prsvMad  stmoards  for ' 
detemiatag  wiielher  ■  slgaiBciit  Ikzards 
confMBtatian  eid«B  as  stalad  in  taicra 
saatfci  A  ynpMsd  amntenriM  an 
opentiag  UosDM  iavdves  us  ■ipilftriwt 
hazards  oomidwaMons  if  opswttoij  of  tlie 
fadiity  in  acoohlaiice  with  die  pra^^oaed 
ameadmant  would  not  (1)  involve  a 
■igniScant  increaaa  in  die  praitabifty  or 
conseqnencaa  of  an  acddant  pnviJMuly 
evaluated,  or  (2)  cnate  tin  poaaitmity  of  a 
new  or  d^areot  kind  of  aoiidbnt  ^on  an 
acddant  previ—aly  evaluated,  or  U)  iavotve 
a  aigaificaat  tedoctioa  in  a  amgiD|ciiir  safety. 

A  diacaasioB  of  dMse  staodaida^  aa  they 
relate  to  4Ua  aanndaaat,  is  as  to^own. 

(1)  Tha  ptopMB^  BMBBdiiati  4>  ">*   v 
involve  a  slgniirant  inriaaan  ia  tm 
prababiiity  «r  oaaseqaaaoea  of  anjacckient 
previouibr  avalaalad.  Tha  pnpos^ 
tniminninr  rliaagii  in  iHt  'rrf— '-ij' 
aparifiraWfe  iaeaiva  relaxadooBjta  ayalem 
operabiUty  requirements  for  the  SBTS  and 
GIffiVS  Syataamdiaing  dw  laal  inlipacUan 
and  FsoonatitatisB  prograaa  iaadditkMi  to 


gupp ailing  piaa«  aMIilUesbefatt  fad  load. 
Tlie  fuel  betag  BWv^dJii«s  epent  IM  pod 

tiitts  ■TMRRsn^  flw  0Mv  wot  vystBfDS  rev|Bifea 
by  die  (eiftalod  apectteaHona  for 
poitocciosnt  leoioe  lemovw. 

iiie  fan  nanffilug  aooident  cvalmted  in  uie 
FSAR  fSBcHoB  1CB.4)  repiesenta  tlie  moat 
severe  event  in  tsnaa  d  radioactive  release 
and  dosa  conaeqaiBcai  tliat  alwuhi  be 
considored  appKcaMe  to  die  fuel  inspecden 
and  reconstitatioa  program  or  any  ofter  plant 
activity  bdore  fiid  bad.  Since  movement  of 
Itradlated  iiid  indie  q^ant  fuel  pool  area  for 
a  typicdie&idiqgoperatian  ia  tha  same  for 
the  feid  inapaetkm  and  lecpnatitution 
pfooeaa.  die  cnitant  FSAR  analyaia  is  rtill 
valid.  Ths  cunant  cnaditioa  at  tl»  6»el  ia  well 
witUn  die  booBda  of  the  FSAR  analyHa.  The 
FSAR  cakalationsaaed  freshly  irradiated 
fud  (Mnlnadad  bom  flw  ooaaM  Ikmus  after 
shutdown)  wkidk  wodd  oaatain  large 
amoanta  of  fiaaioB  pndacts,  apedficaily 
iodine.  IIm  imdiatad  hd  lieiiig  inapected 
and  lecoastltuled  lias  dbcajwd  for 

t  IneoBiy 


remaiBfaig  voMk  iaaioa  pradact  dany 
dgdfkanoa  is  1Cr«.  whidi  ia  an  ia^  gaa. 
Due  to  dds  dacay  tina.  dnee  is  aaatatidly  no 
Joctinepiasiint  and  theteioiaao  need  iar, 
opcrddity  d  syatema  Witt  iodine  reinovd 
capabdity. 

The  prapoaed  tenpanty  dwafes  to  die 
tedinied  apedficatioBB  do  not  affect  tlie 
piecutsan  id  any  acddent  aadysia  and 
therefde  do  not  involve  a  aignHioant  increase 
in  tlie  probaliility  dan  acddent  previoasly 
evalaatad.  The  present  required  availability 
of  systems  in  tlw  tedmicd  specifications  is 
based  on  FSAR  aoddent  analysis 
assanpdons  andfaiitatiOBa.  Tlie  present 
condition  d  the  fad  in  the  spent  fnel  pool  is 
such  that  over  300  assemblies  wodd  have  to 
fail  before  the  FSAR  limiting  assunqitiotts  for 
releasss  and  dose  consequences  codd  be 
reached,  tfans  allowing  a  redaction  in  the 
number  of  systems  required  to  mitigate  such 
a  limiting  event  Tlie  reqoested  reduction  in  . 
system  operability  for  die  9GTS  and  CitEVS 
Syatema  haa  been  cvahialed  and  a 
detendnatiaB  reached  that  with  the  proposed 
temporary  taefanical  apedficatiaai  duogea 
present  FSAR  aaawaptiaas  aad  Uaiitalians 
will  be  Buaotaiaed.  Ihenlde.  the  proposed 
temporaiy  changea  do  not  involve  a 
significant  inoeaae  in  the  consequences  d  an 
acddent  previously  evaluated. 

(2)  The  proposed  diange  does  not  create 
the  possibility  d  a  new  or  different  kind  of 
accident  from  an  acddent  previqasly 
evdnated.  Tlw  piepeaed  temporary  changes 
will  reduce  pieaent  system  eperaldity 
requiteaaBta;  however,  no  new  modes  of 
plant  operation  are  introduced  which  codd 
contribute  to  the  possibility  d  a  new  or 
different  kind  d  aoddent  The  fuel  inspection 
and  recottstitutien  program  invdves  kanffing 
iiradiated  fad  which  is  boonded  by  present 
FSAR  fud  handling  accidaaS  aaaunplions. 
This  is  the  most  severe  event  diat  could  occur 
before  fuel  load  therefore  any  phm!  activities 
conducted  until  then  will  be  also  bounded  by 
the  FSAR  fad  handing  acddent 

(3)  The  proposed  amendment  does  not 
invdv*  a  significaat  redaction  in  a  marpn  d 
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safety.  The  proposed  temporary  technical 
specification  changes  will  reduce  the 
operability  requirement*  for  the  SGTS  and 
CREVS  during  the  fiiei  inspection  and 
reconstitution  program  and  those  plant 
activities  conducted  before  fuel  load  for  BFN 
Unit  2.  The  proposed  temporary  change*  as 
they  relate  to  the  margin  of  safety  are    j 
discussed  below:  *^  r       ^ 

a.  SGTS  -  Based  on  the  currenTlMt  2  fuel 
fission  inventory  (essentially  no  iodine)  the 
SGTS  would  not  be  required  to  mitigate  a  fuel 
handling  accident  during  the  fuel  inspection 
and  reconstitution  program.  The  most  severe 
accident  applicable  hefan  fuel  load  is  the 
fael  handling  accident  previously  evaluated 
in  FSAR  Section  UA.4.  The  SGTS  is  still 
required  to  maintain  the  one^quarter  indi  of 
water  negative  pressure  when  secondary 
containment  integrity  is  required  (Technical 
Specification  4.7.C).  Approximately  laiOO 
CFM  are  required  to  draw  the  one  quarter 
inch  of  water  negative  pressun  and  each 
SGTS  is  rated  at  9000  CFM.  Therefore,  two 
trains  of  the  SGTS  are  more  than  adequate. 

b.  CREVS  -  The  irradiated  fuel  has  de<«yed 
for  approximately  three  years  and  the  only 
remaining  volatile  fission  product  of  any 
significance  is  Kr-flS.  Essentially  no  iodine  is 
present  in  the  decayed  fiiel.  Due  to  the 
"scrubbing"  effect  of  the  fuel  pool  water  and 
since  Ki^85  is  the  only  radioisotope  of  any 
significance,  should  a  fuel  handling  accident 
occur  virtually  no  radioactive  particulates 
would  be  presmt  in  the  CREVS  intake 
ductwork  Therefore,  the  filtration  function 
that  the  CREVS  provides  would  not  be 
needed  during  the  fuel  inspection  and 
reconstitution  program  or  any  other  plant 
activities  before  fuel  load. 

The  proposed  temporary  changes  will 
ensure  that  the  appropriate  safety-related 
systems  needed  to  mitigate  the  fuel  handling 
accident  Are  operable  and  will  be  able  to 
perform  their  intended  safety  function  if 
called  upon.  Therefore,  the  proposed  changes 
do  not  represent  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
■application  for  amendments  involves  no 
si^uficant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens.  Alabama  35611.       | 

Attorney  for  licensee:  General 
Counsel  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  Ell  B33. 
Knoxville.  Tennessee  37902. 

NRC  Assistant  Director  Sioanne 
Black 

Vannont  Yankee  Nudear  Power 
Cofpocatkm.  Docket  Na  50-271, 
Vennont  Yankee  Nuclear  Power  Stalioii. 
VenoBi  VemoBt 

Date  of  application  for  amendment- 
May  23. 1988 

Description  of  application  for 
amendment:  The  proposed  amendment 
would  revise  the  Technical  Specification 


to  enable  the  licensee  to  use  reactor 
replacement  fuel  of  the  GE  BxSEB 
extended  bumup  fuel  design  which  has 
several  different  mechanical  and 
nuclear  features  than  existing  Cycle  13 
fuel.  The  GE  eXOEB  fuel  design,  as 
described  in  Topical  Report  NEDE- 
24011-P-A,J!General  Electric  Standard 
-Application  for  Reactor  Fuel."  has  been 
reviewed  and  approved  by  the  NRC  for 
generic  applications  and  extended 
bumup  operations.  Utilization  of  GE 
.8X8EB  fuel  was  previously  approved  for 
other  reactors  (e.g.  Quad  Cities  Nuclear 
Power  Station,  Unit  1.  Fitzpatridc.  Peach 
Bottom,  Limerick,  and  Kfillstone).  Hie 
technical  specifications  would  be 
revised  as  follows: 

1.  Revise  Limiting  Conditions  for 
Operation  (LCO)  3.11A  to  allow  die 
addition  of  average  planar  linear  heat 
generation  rate  (APLHGR)  Umits  for  GE 
aX8EB  fuel  types. 

2.  Revise  LCO  3.11B  to  include  vendor 
recommended  linear  heat  generation 
rate  (LHGR)  limiting  values  for  GE 
8x8EB  fuel  types. 

3.  Revise  E)esign  Section  5.5E  to 
specify  the  peak  uncontrolled  infinite 
lattice  multiplication  foctor  appropriate 
for  storage  of  GE  axSEB  fiiel  ^pes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provuled 
standards  fw  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  5ag2(c)).  A  pnqjosed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  widi  die  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee,  in  its 
May  23. 1988  sid>mfttal,  provided  the 
following  evaluation  of  Uie  proposed 
change  with  regard  to  these  three 
standards: 

(i)  The  proposed  change  «vill  not  involve 
any  significant  ioerease  in  the  probability  or 
consequences  of  an  accident  previooaly 
evaluated  because:  No  dianges  are  being 
made  to  the  facility  or  Its  equipment  other 
than  the  introduction  of  the  GE  8x8EB  fuel 
type.  The  NRC  has  separately  approved  GE's 
extended  bnnnip  twA  design  via  a  letter  from 
H.  N.  Berlow  (NRC)  to  I-S.  Chamley  {GE^ 
entitled  "Acceptance  for  Afiproval  of  Fuel 
Designs  Described  in  Ucendng  Ttqiical 
Report  NEDE-2«011-P-A-e,  Amendment  10  for 
Extended  Bumup  Operation,"  dated 
December  3. 108S.  lUs  letter  and  the  Safety 
Evaluation  Report  are  included  in  Appendix 
11S.C  of  Reference  b). 

The  NRC  specifically  found  that  GE  8x8EB 
designs  are  acceptable  for  operation  to 


^tended  burnups  as  defined  in  Amendment 
la 

Operation  of  the  plant  with  tbs  GE  SxSEB 
fuel  type  will  not  significantly  increase  the 
prolmbility  or  consequences  of  an  acci^nt 
previously  evaluated.  Increasing  the 
probability  of  an  accident  could  only  occUr  if 
the  facility  were  materially  weakened  or 
degraded  in  some  fashion  by  the  introduction 
of  the  GE  8x8EB  fuel  desi^i  or  by  the  three 
administrative  changes  to  the  Technical 
Specifications  described  above.  There  is 
nothing  in  the  GE  8x8EB  fuel  design  that 
would  cause  the  facility  to  be  materially 
weakened  or  degraded.  Neither  do  the  three 
administrative  changes  weaken  or  degrade  . 
the  facility.  Rather,  they  provide  controls  on 
the  use  of  the  fuel  to  assure  safety  limits  are 
not  exceeded. 

The  consequences  of  an  accident  will  not 
be  significantly  increased  if  the  proposed 
change  does  not  result  in  a  significant 
increase  in  the  release  of  fission  products 
from  the  fuel  in  the  event  of  a  postulated 
accident.  Such  a  release  could  be  caused  by 
an  increase  in  the  total  fission  product 
inventory  available  for  release  from  some    ' 
specified  level  of  fission  product  l>arrier 
damage,  or  an  increase  in  the  level  of  fission 
product  barrier  damage,  or  both.  The  three 
administrative  changes  described  above  will 
provide  assurance  that  the  oimsequences  of 
accidents  previously  evaluated  wiU  not  be 
increased.  Part  1  provides  limits  that  will 
assure  that  the  requirements  of  10  CFR  5a46. 
which  defines  the  acceptable  consequences 
for  a  lossHif-ooolant  accident,  are  met  for 
plant  operation  with  the  new  fuel  type.  Part  2 
defines  the  acceptable  value  for  linear  heat 
generation  rate  wfaidi  will  assure  that  the 
plant  is  operated  within  acceptable  fuel 
cladding  integrity  safety  Umits  as  defined  in 
Reference  b),  thus,  ensuring  that  the 
consequences  of  an  accident  previously 
analyzied  will  not  l>e  increased.  Put  3 
provides  assurance  that  the  criticality  limits 
for  fuel  storage  are  maintained  The 
consequences  of  a  hypothetical  criticality 
accident  are  not  affected  by  this  change.  The 
probability  will  be  reduced  because  F^rt  3 
provides  an  improved  method  for  ensuring 
compliance  widi  die  safety  limit 

(ii)  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because:  The  facility  is  not  being 
changed,  except  for  the  introduction  of  the 
GE  8x8EB  fuel  type.  Since  this  fiiel  type  is 
essentially  the  same  as  the  fiiel  currently  in 
use  and  has  been  found  to  be  acceptable  for 
use  per  Reference  b),  there  is  no  possibiUty 
that  its  use  will  create  a  new  or  different  kind 
of  accident  Parts  1  and  2  provide  fuel 
thermal  limits  that  are  spedfled  to  assure  the 
plant  does  not  exceed  applicable  safety  limits 
and,  thus,  do  not  in  and  by  themselves, 
create  the  possibility  of  a  new  or  different 
accident  from  any  previously  evaluated.  Part 
3  provides  further  assurance  that  the 
criticality  limits  for  fuel  storage  are  not 
exceeded  and,  dius.  does  not  in  and  by  itself, 
create  the  pbtaibility  of  a  new  or  different 
accident  from  any  previously  evaluated. 

(iii)  The  proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety 


^iA 'lAv^  i^( 
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becaust:  The  0^  tx8EB  furi  it  designed  to  . 
the  tmne  or  hiw«r  •tandaid*  af  nfety  M  fiwl 
type«.pi:eviou^  uaod.  The  GB  axBEBdeeign 
:U  an  inprovoMnt  oq  tl^  (X  PSsAB  and 
BPSxSR  deaignii  which  wtn  prevtouily 
approved  for  me  hy  VYNPC  The  NRC  has 
a}q>rovi^  thf  UH  of  (his  fuellype  (Reference 
b)  •fifer  tm^dptins  a  wide  range  ortiieinal- 
mechanlcal  M^Bf  at  ext^ded  burnups. 
Thus,  its  use  iral  idot  involve  s  significant 
reduction  in  «  Uai!gi>  of  safety.  Part  1 
provides  Umit^Wfaich  will  assure  the  . 
acceptance  crilMia  of  taCfSS0.4»  will  be 
met  thus,  Partil  will  not  involve  a  reduction 
in  a  margin  of  puely  since  the  mai:gin  of 
safety  is  deBnetl  tv  the  acceptance  criteria  of 
10  CPR  saM.  rart  t  provides  assurance  that 
the  designlMais  for  the  GE  SxSfcB  fuel  is  nor 
exceeded,  dius  assuring  that  the  margjba  of 
safety,  which  ku  already  been  found  to  be 
acceptable  is  Inference  b),  is  maintained; 
thus.  Part  2  will  not  Involve  a  reduction  in  a 
margin  of  Mfenr.  Part  3  provides  assurance  • 
that  (he  niarmiiof  safety  for  fuel  storage.is 
maintained.  T^t  margin  of  safety  for  ^e 
spent  fuel  stoiii|ke  is  not  being  changed;  nor  Is 
the  licensee  bf  ng  relieved  of  demonstrating 
compliance  wm  this  limit  The  proposed 
subsUtution  of  f  K"  method  of 
demonstratintj  Com{^ance  with  this  limit 
provides  an  eoaivBlent  and  technically  more 
ai^roprlate  mnhod  of  assuring  margin  to  die 
applicable  safny  limits,  llius.  Part  3  wilt  not 
involve  a  rediinon  in  the  margin  of  safely. 

The  staff  li^s  considered  the  propoaed 
amendment  and  agrees  with  the 
Kcensee's  eyaluatitm  with  respect  to  the 
three  standards.  * 

On  this  baUls,  the  Commission  has 
concluded  tnft  the  requested  change 
meets  the  tht^e  standards  and. 
therefore,  has  made  a  proposed 
determination  that  the  amendment 
,  involves  no  significant  hazards 
consideration. 

LocaJ  Public  Docimwnl  Room 
Location:  Bropks  Memorial  Library,  224 
Main  Street,!  Brattleboro,  Vermont  05301. 

Attorney  mr  licensee:  John  A  Ritscher, 
Esq.,  Ropes  H  Gray,  225  Franklin  Street, 
Boston,  Maanchusetts  02110. 

NRC  Proj^i  -t  Director:  Richard  H. 
Wessman,  Di  rector 

NOTICE  OB  tSSUANCE  OF 
AMEr4DMEHT  TO  FACILITY 
OPERATINO  UCENSE 

During  th^  beriod  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following   ' 
amendment!^'  The  Commission  has 
determined  for  each  of  these 
amendmentilthat  the  application 
complieftiM^i4he  standards  and  ' 
requirement^  of  the  Atomic  Energy  Act 
of  1954.  as  almended  (the  Act),  and  the 
Commission'P  rules  and  regulations.  The 
Commission  jias  made  appibpriate 
^findings  as  nquired  by  die  Act  and  the 
'Commission's  rules  and  regulations  in  10 
CFR  ChaptesiL  which  are  set  forth  in  the 
license  amctidment 


Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operat 
License  and  Proposed  No  Significant 
Hazards  Consttteration  Determination 
and  Opportunity  for  Heating  J 
connection  with  these  ae^oos  i^as 
published  in  theFedacal  Regtel^  as 
indicated.  No  request  for  a  heating  or 
petition  for  leave  to  intervene  ^as  filed 
following  this  notice. 

Udi^ss  otherwise  indicated.  I 
Commission  ha*  determiaad  \ 
amendments  satisiy  the  oite 
categorical  cxchision  in  accort 
with  10  CFR  51.22.  Therefore,  piirsuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environraei 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  spedaldrcamstanceji 
provision  in  10  CFR  Ill.i2(b)  an| 
made  a  determinatioD  based  ( 
assessment,  it  is  so  indicated. 

For  furtiier  details  with  req^itt  to  the 
action  see  (1)  the  applications  f^ 
amendments,  |2)  the  amendme 
(3)  the  Commission's  related  let 
Safety  Evaluations  and/ or 
Environmestal  Assessments  as  | 
indicated.  AH  of  these  items  l. 
.  available  for  public  inspection  at  the 
Coflpmission'S  Public  Document  Room. 
1717  H  Street.  NW..  Washingtoii  DC. 
and  at  tfie^ocaipublicJaocuAien^  rooms 
for  the  particular  fadlmes  involyed.  A 
copy  of  items  (2)  and/3)  may  bel 
obtained  upon  request  addreS|Sed  to  the 
U.S.  Nuclear  Regulatory  dommission. 
Washington.  DC  20555,  Attentio^: 
DircctorrDfvirion  of  Reactor  Prdjects. 

Alabama  Powar  CongtpaByi  Docket  Nos. 
50-S4S  and  50-364.  JoMph  M.  Farley 
Nucloar  Plant.  Unit  1  and  2,  Hou^ 
County.  Alabama..  i 

Dates  of  application  for  aatendments: 
December  B,  1966,  and  September  16. 
and  November  17, 1987.  I 

Description  of  amendments:  Tnese 
amendments  modify  the  License 
Condition  sections  to  conform  to  the 
requirements  of  10  dPK  73.55. 

Da^  of  issuance:  May  27, 1988 
.  Effective  date:  May  Z7.1W6 

AinendmentNos.:76aadt6      |- 

Facility  Operating  License  Nos\  NPF-2 
a;i(/7VPF-A- Amendmento  revised  ^le 
Licenses.  i 

Date  of  initial,  notice  in  .Federal ! 
Re^ster  April  a  1988  (53  FR 11382^  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  letter  to 
'  the  licensee,  and  a-Safegiiards 
Evaluation  Report,  dated  May  27.  ige& 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Geo.'ge  S.  Houston  Memorial 


Library.  212  W.  Bordeshiw  Street 
Dothan.  Alabama  86308'  - 

Aiizona  Public  San^  Company,  at  d^ 
Docket  No.  STN  5»-«ZS.  Pdo  Verde 
Nudev  Geoafstiiig  Stalkai.  Unit  1. 
Marioopa  Coioily.  Aiisoaa 

Date  of  application Jpramendmept: 
March  2. 1988 

Brtef  description  ofimtendment  The 
amendralNit  incorporates  as  a  condition 
to  the  liceose  die  commitmenls  currently 
in  e%ct  fw  monitoring  the  retictor 
coolant  pomp  riwft  vibreUmL, 

Data  of  issuance:  May  la  1988 

Effective  date:  May  10, 1988 

Amendment  No^  2Z 

Facility  (grating  License  No.  NPF- 
41:  Afflendmiant  changed  the  license. 

Date  of  initial  notice  in  Fadatal     - 
Ra^steR  April  6. 1988  (53  FR 11364).  The 
Commission's  rdated  evaluation  of  the 
amendment  is  ctmtained  in  a  Safety 
Evaluation  dated  May  10, 1968. 

No  significant  hazards  consideration 
comments  received:  Ho. 

Local  Public  Document  Room 
&>oofK»tf  I%oenix  Public  Library, 
Business  and  Science  Division.  12  East 
McDowell  Road.  Phoenix.  Arizona 
85004. 

AriaooaPuMicSandoB  Company,  at  aL. 
Dookot  Nos.  dXN  SMSB.  STN  50^29 
and  8TN  50-SSO,  Pak>  Veide  Nudaar 
Gopatatiqg  Station,  tteits  1, 2  and  9, 
Matieop*  County,  Arizona 

Dote  of  application  for  amendments: 
November  21, 1986  and  December  7, 
1987 

Brief  description  of  amendments:  The 
amendments  modified  paragraph  Z.E  of 
each  license  to  require  compliance  with 
the  amended  Physical  Security  Plan. 
This  Plan  was  amended  to  conform  to 
the  requlremehto  of  10  CFR  73.55. 
Consistent  widi  the  provisions  of  10  CFR 
73.55,  search  requirements  must' be 
implemented  within  80  days  and 
miscellaneous  amendments  vnthin'180 
days  from  the  effective  date  of  these 
amendments. 

Date  of  issuance:  May  12, 1988 

^f^ctive  date:  May  12. 1988 

^Amendment  Nosj  33,  20  and  7 
'  Facility  Operating  License  Nos.  NPF- 
41,  NPFSl  and  NPF-74:  Amendments 
changed  the  licenses. 

Date  of  initial  notice  in  Federal 
RegisteR  April  6. 1988  (53  FR  11363).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  letter  to 
Arizona  Nuclear  Power  Project  dated 
May  12. 1988  and  a  Safeguards 
Evaluatioa  Report  dated  MaylZ  1968. 

No  significant  hazards  consideration 
comments  received:  No.         '  t 
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Local  hMic  Docuateat  Roam 
location:  nioenix  M>yc  libraiy. 
Business  and  Scirace  Divisioa.  12  East 
McDowell  Road.  Fltoenix.  Arizona 
85004. 

Betop  Ediaoo  P  iiiiy  Packat  Hm.  se- 
293.  Klgrim  Nudisar  Power  Station, 
PlymoDth  Caanty.  Massadnnetts 

Date  t^opplicaUoB  for  ameadmeot: 
Jaouaiy  25, 1988 

BdefDeacriplioB  {jfamem/ment  Tbia 
amendaMot  Kvisea  the  Tadmical 
Speeincations  to  reoMMrc  misleadiqg 
references  to  an  average  power  range 
monitor  (APRM)dowiucale  scram   ' 
function. 

Date  of  issuance:  hiay  23,  laea 

Effective  date:  30  daj^  from  date  of 
issuance 

Amendment  Nos  117 

Facility  Operating  License  No.  DPR- 
35:  Amendmoit  revised  the  Technical 
SpecificatioBfl. 

Date  of  initial  notice  in  FedaBal 
Register.  April  2a  1988  (53  FR 13012} 
The  Commissioa's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  23, 196& 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room  \ 

location:  Flymonth  PnWic  Librsry.  11 
North  Street,  Plymooth,  Massachusetts 
02360. 

Carolina  Power  A  Ught  Coaapaoy,  el  aL, 
Docket  No.  SO-MO.  SheaioD  Hania    . 
Nudev  Power  Plaat.  UiA  1.  ¥/Ab  and 
Chatham  Ceaties.  North  CaroEmi 

Attes  of  application  for  amendment 
NoveBd>er  26, 1988  and  September  23. 
1987 

Brief  description  (rf  amendment  The 
amendmeot  modifiea  the  license  in 
Section  2.E  to  reqvire  coaqUianoe  tvith 
the  amended  Miysical  Security  PlaoL 

Date  of  ivauance:  May  25. 1998         ! 

£//ec/i'iw  (/oterMay  25. 1988 

AwendaeatNA^ 

FadBty  Operatiog  Lic&ise  No.  NPF- 
63.  Amendment  revised  the  Uoenae.    | 

Date  of  initial  notice  in  tvimnk       '   '■ 
Register  April  0. 1988  (53  FR  11386)  The 
Commissnn's  rebled  evaluation  of  the 
amendment  is  contained  in  a  Safeguards 
EvaUtation  Report  dated  May  2S,  1988L 

No  significant  hazards  con$ideraiion 
comments  received:  No 

Attorney  for  the  Uceasee:  R.  E.  Jones. 
General  Counsel.  Careiiaa  Po%««r  A 
Light  Company.  P.  O.  Box  1551.  Raleigh. 
North  Carolioa  27692 

Local  Public  Document  Room 
locaOoa:  Rtdurd  Bl  Hairison  Lihrary. 
1313  New  Bern  Avenue.  Raleigh.  North 
Carolina  27610 


develma  Bactric 

Compaagr« 

Ohki 

Couqiany,  Sadiat  Mo.  8II-MI,  Feny 
Nudev  Pewar  Raflft.VBil  No.  1.  Uke 
County.  Ofaie 

Date  ofopiplicatioa  for  amendmeat 
February  9, 1988 

Brief  deseriptioa  of  amendaent  The 
amemkneBt  aUows  a  one-time  waiver  of 
the  requhtnaent  for  perfonafng  a 
complete  <8eael  oveAaal  to  19ce-new 
condition  for  nie  purpose  of  rednciDg  tfie 
diesel  generator  test  feilore  count  as 
allowed  by  the  footnote  to  Table 
4.8.1.1.2-1  of  AeTechnhal 
SpedHcations. 

Date  of  issuance:  May  18, 1988 

Effective  date:  May  U.iam 

Ameadmeot  No.  12 

Facility  Operating  License  No.  NPF- 
58.  Tliis  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  4. 19B8  (53  FR  11377)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  18. 1986b 

No  si^ificemt  batarda  consideration 
comments  reoared:  No 

Local  MtUc  Docament  Room 
location:  Perry  Aibiic  library.  3753  Main 
Street.  Petry,  Ohio  44081 

Commonwealth  *^««""  Canpany* 
Docket  Nos.  5IKS7S  awl  6e-374,  LaSalle 
County  Staliaa.  Uails  1  and  2.  LaSalle 
Ck>unty.  niindis 

Date  afappiication  for  amembneats: 
March  9. 1988 

Brief  description  ofamaidment 
These  amendments  provide  a  ooe-tirae 
change  to  die  leqoirements  of  Section 
4.0.2.b  of  the  Technical  Specifications 
altering  certain  aurveillance  ialervals. 

Date  ofbrnatccMaiyZi,  1988 

Effective  Date:  May  24. 1968 

Amendment  Nos.  57. 38 

Facility  Operating  License  Nos-NPF- 
11  ondNPF-l&AiamdmeDtt  revised  the 
Technical  Specificationa. 

Date  of  initial  notioe  ia  Fedatai 
Register.  April  2a  1988  (53  FR  13012) 
The  Comndaaion's  related  evakiation  of 
the  amendment  is  toirtained  tn  a  Safety 
Evaluation  dated  May  24,'  1968. 

No  aignifioant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
/oooi/on;  Public  library  of  Illinois. 
Valley  Community  Collie.  Raral  Route 
No.  1.  Qglesby.^]Uinoi8  61348. 


Commaawoalth  Edbea  Coeapany, 
Dodcei  Noa.  8»4SI  Bd  S84B,  Qnad 
CaSea  Nudear  PkNvar  StclloB,  Units  1 
and  2,  Kodcldand  Coum^.IDlaois 

DateafappHeetioRformnmidtBetits: 
November  6, 1987  waA  supplemented  by 
December  16, 1967. 

Bri^  description  of  amendments: 
Technical  Spedficatioaa  were  revised 
for  the  Hi^  ftteasnre  Core  InJectioB  and 
Readoc  Gore  iaolalion  CooUng  Systons 
high  ste—i  tine  flow  instramentatkm. 
The  minhnun  number  of  operable 
diannds  were  decreased  and  the 
assodated  time  delay  setting  was  made  - 
more  conservative. 

Date  af-issuanoe:  May  la  1986 
'    Effective  date:  Uay  10,  tma  ■ 

Amendment  Nos.:  107, 102 

Facility  Operating  License  Nos.  DPR- 
29  andDPR-30:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notioe  in  Federal 
Regislar.  fanaary  13. 1968  (53  FR  621). 
The  Commission's  related  evduation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  la  1968. 

No  significant  hazards  conaideration 
comments  received-  No, 

Local  Public  Document  Room 
location:  Dixon  IHiblic  Library,  221 
Hennepin  Avenue,  Dixon.  Illhiois  6102L 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plimt,  Middlesex  County, 
Connecticut 

Date  of  amplication  for  amendment 
February  25, 1968 

Brief  description  of  amendment  This 
amendment  renumtiers  tite  manual  hif^ 
pressure  safety  in)ecHon  (HPSI)  throttle 
valves  in  Technical  Specffication  3.6.B.2 
to  be  consistent  wi^  the  plant  loop 
numbering  scheme.  Also,  the 
applicability  statement  for  Technical 
Spedfication  3.6.B.2  has  been  dianged 
to  be  more  concise  and  MODE  spedfic 
and  the  Basis  for  Teohnioal 
Specification  3.6  ha«  been  clarified. 

Date  of  Issuance:  May  28, 1968 

Effective  date:  May  2d,  1988 

Amendment  No.:  103 

Facility  Operating  License  No.  DPR- 
61:  Amendment  revised  the  Technical 
Spedfications. 

Date  of  initial  notioe  in  Federd 
Register  March  23. 1966^m9S00) 
The  Commission's  rdated  evaluation  of 
this  amendment  is  contained  hi  a  Safety 
Evahiation  dated  May  26, 1968. 

No  signifiotmt  hazards  conaideration 
comments  receivad:  Na 

Local  Public  Docmnent  Room 
location:  Ruaadl  Lifaraiy,  123  Broad 
Street  Middletown,  Comiecticu'  06457. 
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ConiMctiait  Y)Mike«  Atomic  Powar 
Conpaiiy,  Dodwl  No.  S04U,  Haddam 
Neck  Plant.  Kfjidlasax  County. 
Connecticut 


lUon  for  amendment 

I  of  amendment  Tbe 

to  Technical 

e3.22-2  will:  (1)  add 

Cylinder  in  tiie 

(2)  increase:  (he 
:e  detectors  in  Hm 

from  32  to  3S;  and  (3) 
loke  detectors  witiiin  the 
Iding  to  be  in  service.  In 
3.22-2  will  be  revised  to 
areas  in  the  Primary 

and  Screenwell 
with  the  current  Fire 


»ni 


Date  ofopp^ 
February  8,  IC 

Briefde 
prOfHMedcha 
Spckafication ' 
one  Halott  stc 
Switcihgear  R(j 
number  of  smi 
Switcbgear  R<| 
require  6  of  9  i 
Screenwell  1 
addition. ' 
reflect  new  J 
Auxiliary! 
Building  I  ~ 
Hazard  Analy 

Date  of  Issiiince:  lune  1, 1968 

Effective  dale:  June  1;  1988 

AmendmentlNo.:  lOi 

Facility  Operating  License  No.  DPR- 
61.  Amendmefi^  revised  the  Technical 
Specification4.| 

Date  of  inid^l  notice  in  Fedend ' 
ResMtat:  Marib  23. 1988  (53  FR  9500) 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  1, 1988. 

No  significaat  hazards  consideration 
comments  reaefved:  No. 

Local  PubliaDocument  Room 
location:  Rusml  Library.  123  Broad      ^ 
Street,  Middl^^wn.  Connecticut  06457. 

Dairyland  Po«i|Br  Cot^eratiye.  Docket 
No.  5IMIM,  Lai  Croase  Boiling  Water 
Reactor,  La  Cyy*— .  Wisconsin 

Date  ofapi 
September 
22,1988. 

Brief  desci 
amendment 
Specificatioi 
requirements 


•cation  for  amendment 
987  as  revised  February 


Won  of  amendment  This 
ses  the  Technical 

)  to  delete 
ilated  to  core  alteration, 
critical  powei  ^atio,  cooling  system 
leakage,  limit  >g  control  rod  pattern, 
linear  heat  generation  rate,  partial 
scram,  physicis  tests,  pressure  boundary 
leakage,  shutwwn  margin  and  thermal 
power.  These  definitions  and 
requirements  jare  all  related  to  reactor 
operation  and  iare  no  longer  applicable 
with  no  fuel  in  the  reactor  and  reactor 
operations  not  permitted. 

Safety  Limits  and  Limiting  Safety 
System  Settijc^,  and  associated  bases 
are  deleted.  1  Ease  limits  and  trip 
setpoints  war  el  itiduded  to  maintain  the 
integrity  of  th|Ei  fud  cladding,  pressurd^ 
vessel  and  ptbnary  piping  during 
abnormal  rea^ctor  operatii^  conditions 
and  are  not  a  ]|)licable  wi£  the  reactor 
no  longer  opepi^ble  or  fueled. 

Requirements  for  control  room 
operator  dire<  :tion  of  operations  with 


fuel  in  the  reactor  and  reactor     • 
operational  inatmctiaas  in  the  event  of  a 
tornado  or  hi^  river  water  level  are 
deleted.  These  optntor  requirements 
are  not  applicable  widi  the  reactor 
permanendy  ahatdown. 

The  ammdment  deletes  limiting 
conditions  for  operation  (LCOs)  £at  are 
an>licaUe  to  reactor  cqperations  such  as 
surveillance  requirements  for  the  reactor 
cooling  system  and  associated  valves, 
the  electrical  si4)ply  system  for  reactor 
safety  systems,  and  ttw  post  reactor 
accident  instnunentation. 

The  amendment  also  adds 
requirements  for  the  backup  water 
supply  for  the  Fuel  Eledkent  Storage 
Well  This  is  an  additional  and  nuwe  ' 
conservative  requirement  for  this  water 
supply.  The  licensee  also  proposes 
added  TS  requirements  for  ^ift 
Supervisor  authorisation  to  perform  any 
maintenance  and  for  leak  testing  of  the 
containment  freight  door  after  eadi 
opening. 

Date  of  issuance:  May  31, 1968. 

Effective  Date:  May  31, 1988 

Amendment  No.:  62 

Facility  Operating  License  No.  DPR- 
45.  This  Amendment  revised  the 
Tech]^k»l  Spedficati(Ni8. 

DatB  of  kdtial  notice  in  ft/dmtA 
ReglstaR  November  18, 1987  (52  FR 
44243)  and  April  20, 1988  (53  ¥K  13013). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  31, 1968. 

No  significaat  hazards  consideration 
comments  received'  No. 

Local  Public  Document  Room 
location:  La  Crosse  Public  Library,  800 
Main  Street,  La  Crosse,  Wisconsin 
54601. 

Detroit  Edison  Company,  Docket  No.  W 
941,  Fenni-2,  Monroe  County,  MI«Aigan 


Date  ofaf^lication  for  amendment 
April  2a  198& 

Brief  description  of^unendment  The 
amendment  revises  "Technical 
Specification  Table  4.3.1.1-1,  "Reactor 
Protection  Syston  Instrumentation 
Surveillance  Requirements,"  to  delete 
the  Daily  Channe^  Check  requirements 
of  Note  (g)  for  the  Average  Power  Rang^ 
Monitor  Flow  Biased  Neutron  Flux  • 
High  Scram  Functional  Unit  This 
change  removes  a  requirement  that  has 
been  determined  to  have  no  meaning 
because  the  safety  functions  are  covere  d 
elsewhere  in  the  "rechnical  v 

Specifications.  \  j 

Date  of  issuance:  ]naeZ,  ion 

Effective  date:  J}iasZ,  1906 

Amendment  No.:  19 

Facility  (grating  License  No.  NPF' 
43.  The  amendment  revises  the 
Technical  Specifications. 


'  Dote  <^  initial  notice  in  Vtdaai  ■ 
RegislaB  April  29. 1968  ^  FR  15476). 
The  Conun^on's  rriated  evaluation  of 
tiie  amendment  is  ooitatained  in  a  Safety 
Evaluatkm  dated  fmtt  3, 1968. 

No  siffdfktOttt  hazards  consideration 
comments  received:  fio.- 

Local  PiAlie  Docdment  Room 
location:  Monroe  County  library 
System.  3700  South  Custer  Itoad,     ' 
Monroe,  Midiigan  46161. 

Dulce  Power  Company.  Docket  Noe.  50- 
se*  and  50478,  McGuiie  Nudear 
Station.  Units  1  and  2,  Mecklenburg 
County,  Ndstfi  CaraKna 

^Date  of  cfpi^ication  for  amendments: 
October  29. 1985,  as  supplemented 
August  25<  1986.  May  28, 1987  and 
January  19, 1968. 

Brief  description  <4  amendments:  The 
amendments  modified  the  Technical 
Spedfioations  to  acconmiodate  removal 
of  the  resistance  temperature  detector 
(RTD)  bypass  manifold  systems  and  the 
installation  of  in-line  RTDa. 

Daitpf  issuance:  May  19, 1968 

Effective  date:  May  19,  IQBB 
f  Amendment  Nos.:  84  and  65 

Facility  Opemting  License  Nos.  NPF-9 
andNlV-J7:  Amendments  revised  the 
Technical  Spedfioations. 
.  Date  of  initial  notice  in  Ftdmal 
Registac:  September  10. 1986  (51  FR 
B2266)  The  substance  of  the  changer 
noticed  in  the  Federal  Register  on   ' 
September  10, 1986  and  the  proposed  No 
Sipificant  Hazards  determination  were 
not  affected  by  the  licensee's  letters 
•  dated  May  28. 1967  and  January  19. 1988, 
which  clarified  certain  aspects  of  the 
request  The  Commission's  related  - 
evaluation  of  the  amendmente  is      , 
contained  in  a  Safety  Evaluation  dated 
May  19, 1988. 

No  significant  hazards  consideration 
vomments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Cardina,  Charlotte  (UNCC 
Statiim),  North  Carolina  28223 

Duquesne  li^t  Company,  Docket  Na 
80-3SC  Beaver  Vallay  Power  Staf 
Unit  No.  1,  Miipphigport,  Pennsyhri 

Date  of  application  for  amendment 
February  5, 1988 

Brief  description  of  amendment  The 
amendment  deletes  Section  3.6.4.3, 
"Hydrogen  Purge  System",  and 
assodated  surv^ance  requirements 
fit>m  die  Tedmical  Specifications. 
Deletion  is  justified  on  the  basis  that  a 
fully  redundant  hydrogen  recombiner 
system  is  avaUable. 

Date  of  issuance:  May  28, 1968 

Effective  date:  lAay2»,  1986 

Amendment'No.  128 
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Facility  OperaU^  Ucetue  No.  DPR- 
ea-  AaModoent  revind  the  Teehaied 
SpecificathNU. 

Date  tjfiaiUal  notice  im  Fadaial 
Register  March  23. 1986  (5S  FR  asOi] 
The  Commission's  related  •vaiiMtioB  of 
the  amendment  is  oontajned  ie  a  Safety 
Evaluatioa  dated  May  28, 1968. 

No  sigaifioant  Jtautds  eoaddefotidh 
commenta  reoeived-  No 

Local  Public  DocmaetU  Roam 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  ISOOl. 

GPU  Nuclear  Coipocatioii.  Doolnt  Noi 
56-219,  Oyster  Creek  Nucbpar  Gaaecatiiig 
Statikm,  Ocean  County,  New  Joaey 

Date  of4^)plicatioa  for  canen(haeaL 
January  27. 1987,  as  suppleownied 
March  \^  19ea 

Brief  deacriptioB  ofameodaeat  Hie 
aaiendBent  inoorparatee  the 
requirement  to  aittiere  to  the  "Plan  for 
the  LoQg  Rah^e  Planidi^  Pra^ram  f  or  the 
Oyster  Creek  Nndear  Generatiiig 
Station"  and  the  tenou  thoeiii  for 
implementing  changes  to  its  contents. 

Date  oflsammce:  May  27, 1986 

Effective  date:  May  27, 1988 

Amendment  Nol:12Z  j        I      ]■> 

Provisional  Opeeadi^  Ucease  Mo. 
DPR- 18.  Amendmeot  added  a  license 
conditioa. 

Date  ofimtial  notice  ia  Fadenl 
Register  March  12. 1967  (82  FR  7883). 
Hw  Mardi  Ifl^  1968  sufaoMal  provided 
clatiiyii^  infiaraBattan  and  did  not 
change  Uie  lahstanre  of  the  aBMndoKnt 
and  d^d  aot  chaqge  the  finding  (rf  no 
significant  hazards  consideration  in  the 
initial  notice.  The  CoBuussion's  related 
evaluation  of  this  amnirimffit  is 
contained  in  a  Safety  Evafaiation  dated 
May  27. 1988. 

No  aigmficant  hazards  coasideratiaa 
comments  received:  Na 

Local  Public  DocuBteat  Room 
location:  Ocean  Coua^  Libraiy,  101 
Washington  Stoeet,  Toms  River.  Ne 
Jersey  06753.  [; 

GPUMiidoarCofpiiiiariM.stal..Daitot 
No.  58488.  TkM  MBs  Und  Nudaar 

Statieo,  Unit  N«k  1.  Daaylda  GooD^ 
Pennsylvania 

Date  of  application  for  amendmeat 
July  13, 1987.  as  siypleaenled  Marda  18, 
1967. 

.  Brief  descryftioa  of  aneadaeat:Add» 
a  license  ooadition  pnwidii^  for 
adherence  to  a  LoQg  Rai^  Flaonii^ ' 
Program  requiring  NBC  aitproval  of 
schediilfe  changes  for  oertaia  categories 
of  plant  projects  and  rnmmltmnnts 

Date  ofjgsuaace:  May  27. 1088     . 

f^ec/i've  dfcrte:  May  27, 1988 

Amendment  No.:  140  •  ■  H; T  •  >'  • 


Facility  Operating  License  No.  DPR- 
S(»  Amandownt  added  a  License 
Conditioa. 

Date  ofiakkdnoUce  in  Fodanl 
Ragistor.  August  It  1867  <52  ffR  29818). 
The  Commission's  related  evaluatiaB  of 
this  ameadnent  is  oontaiiied  ia  a  Saiiety 
Evahiation  dated  May  27, 1888. 

No  e^gnifioant  hatards  coasideration 
comaenttTooeiviedNo. 

Local  Public  Docuatent  Room 
location:  Govenameat  I^ibUcatkins 
Section.  State  Labraiy  of  Pcoosylvania. 
Wahiut  Street  and  romnKW wealth 
Avenue.  Box  1601,  Harrisbatg. 
Pennsylvania  17108. 


GPU  Nodear  Coiparaithni.  et  al..  Docket 
No.  88-888,  Hbbo  IMle  island  Nndear 
Statian.  IMt  No.  1,  Dauphfai  Coonty, 
PenhsjAvania 

Date  of  application  for  amendateat  • 
January  29. 1988 

Brief  desayf Hon  afameadaaent  TUs 
amendment  revises  various  sections  in 
Chapter  6  of  the  Technical 
Specifications  [Administrative  Controls) 
with  regard  to  the  procedures  for  review 
process  for  procechires,  modifications  to 
structures,  systems  and  components, 
and  pn^KMed  tests  and  experiaents. 
These  revisions  are  consistent  with  the 
terminology  used  In  the  standard 
Technical  Specifications  for  Babcock 
and  Wilcox  reactor  plants..Thia 
amendment  also  daiifies  the  bases  for 
Technical  ^ledfication  3.1  Jt  (Reactor 
Coolant  System  Leakage). 

Date  of  Issuance:  June  3. 1968 

Effective  date:  June  3, 1988 

Amendment  No.:  141 

Facility  Opaxtting  License  Na  DPR- 
50:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fodaiai 
Registan  March  a  1088  (53  FR  7503)  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evahiation  dated  June  3, 1968. 

No  aigmpeent  hazards  consideration 
comments  received:  No. 

Loael  l^lic  Document  Room 
location:  Comamtnt  Pri^cadons 
Sectioii.  Stale  Litjrary  ofPninsylf  aida, 
wasiat  Street  and  CommoRwealth 
Avanae,  Box  jflOl,  Haiiisiiurg, 
Pennsylvania  17106. 

GPU  Nudaar  CoqpacatteB.  at  aU  Dackat 
Na  B^-asa.  Thraa  Mlla  Ishid  Madsar 
Station.  Uott  No.  8.  Dauphin  Gaanly. 
Pennsyhrada 

Date  ofof^ication  for  amendaaenL 
April  23.  IHZ;  as  nndsad  Odobera, 
November  9  aad  Oaoaaibsr  4,  t987. 

Brief  description  ofaaamnhmaut:  The 
ameadawaBtnodifias  Appaadix  A 
c^Technical  SpeciBcattoBS  Seotteas  1.- 
Definitioias,  2-Safiity  lIlgAta,  S-liadting 


Conditions  for  Operation.  3/4  Basis  for 
Limiting  CoaAHobs  forOlperations  and 
Surveillanca  Requireneats.  and  8- 
Administrative  Controls.  "Ihe 
amendment  extenai vajy  revises  die  IMI- 
2  Technical  Specifications  afigniog 
licensing  laqdrements  to  appropriate 
current  as  well  as  fotore.  i^ant 
conditions4hrough  the  remainder  of  the 
current  claanup  iqterations.  The 
amendment  allows  fiw  the  traasition 
firom  the  OBirent  defodii^  phanc  duough 
the  coD^)letion  of  defueliiv  *<>d  ofEute 
fiid  shipment  by  inborporating 
Teduiical  Spedficatioas  that  are 
applicable  during  specific  ptoses  or 
modes  of  the  deannp. 

Dote  c/Jbsua»cer  May  25, 196b 

£gfec<iVedbte;May25.ig66  |      . 

Amendment  No.:  30 

Facility  Operating  Licenae  No.  DPR- 
73:  Amendment  rev^Md  the  Tedmical 
Specificatiohs. 

Date  of  initial  notice -in  Fadasd 
Register  January  13. 1868  [SM  FR  BZSI 
supplemented  February  24, 1988^  FR 
5491).  The  Comnii8don's«elated 
evaluation  of  tMs  ameadaHBt  te 
contained  in  a  Safety  Evalnatian  dated 
May  25. 1986. 

No  significant  hazards  cmaideratiaa 
commepta  received:  No.  i 

Local  PublicDocument  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
Wahmt  Street  and  Commonwealth 
Avenue.  Box  1601.  Harrisbatg. 
'Peiuisylvania  17106. 

Louisiana  ftiwer  and  U^  Company, 
Dodcal  No.  88488.  Watarfofd  Slaaa 
EtecMc  Stadia.  Udt  8.  St  Chailos 
Parish,  Louisiana 

Date  of  amendment  request:  March  22, 
1986 

Brief  description  of  amendment:  The 
amendment  revised  the  Teduiical 
Spedfications  by  correcting  the  number 
of  fire  detectors  installed  in  F^  Zone 
RAB-2  from  38  to  35. 

Date  itfiaauaaee:  May  24, 1988 

Effective  date:  May  24, 1968 

Amendment  AEou*  36 

Facility  Operatic  Licenae  No.  NPP- 
38.  Anemfoient  revised  the  Tedmical 
Specifications. 

Aited/ttffiMi/jiotice  in  FladaBd 
Register  April  8a  1868  (S3  FR  13107} 
The  Commisskai's  idatad  asnlaatioa  of 
the  amenitaHat  is  contalaad  ia  a  Safety 
Evahntion  dated  May  21 1888. 

NoaigaifioaiUhaaardacamideration 
coaatenta  moeiwad:  Na 

Local  Public  Doamtent  Room 
location:  University  of  New  (Means 
Ubrary,  Loatetaaa  CoUeodoa,  Ldcefcaat, 
New  Orleans,  Looisiana  70122. 
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Parish. 

December 

Briefdeai 
amendmen 
thebcense 
the  amend 
ThiaPlan 
the 

Consistent 
73.55. 
im. 
miscellanei 


lMtS.8LChHles 


nguaet 
December  aaiflB7. 


o/aaiaocbieii<;  Hie 
lodified  paramaph  2£  of 
leqniiecomi^iance  wiA 
Phyaical  Security  Han. 
amended  toconfonu  to 
of  10  CPR  73.55. 
fte  provisions  of  10  CFR 
reqidreBoents  must  be 
within  90  days  and 

J  amendments  wltfiin  180 

days  from  t^  effective  date  of  this 

May  24. 1988 
May  24. 1988 

ing  Lfcense  No.  NPF- 
It  revised  tfie  Ueeme. 

aotwasBiFitoai 
aa  1988  (83  HI  13018). 
I's  rriated  evaloatloD  of 
is  contained  in  a  letter 
wer  and  Li^  dated  May 
24, 1988  andl  4  Safeguards  Bvahiation 
Report  dateiU  May  24. 1988. 

No  B^ufkioBthaxardB  consideration 
comments  rtce/vedr  No. 

Local  Puliffc  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection.  Lakefront, 
New  Orieanjii^  Louisiana  ^0122. 

Uwslana  Pnver  and  Light  Conpany. 
Dodcat  No.  $8-482.  Watetfeid  Steam 
ElectriQ  StalUn.  Itaiit  8.  SL  Chariea 
Paiisli.  Louisiana 

Dote  of  amendment  request-  Janoary 
13, 1988  as  s||>pl«nented  by  letter  dated 
May  6. 1988J  | 

Brief  desdfiptioa  ofameadment  The 
amendment  revised  die  Techni^ 
Spedfications  TaUe  ZA^Z  by  adding  a 
new  isoIatioD  vdve  to  the  automatic 
isolation  setmon  and  moving  an  »iti«Hng 
valve  from  lunual  to  the  automatic 
section  whilei  changing  its  identification 
number.  Th^  kmendment  also  revised 
Table  3.6-1  ta  add  a  new  containmmit 
for  Type  C  testing  to  the 
ges  die  identification 
existing  valve. 

1^25.1988 
fte:  May  25, 1888 
Ab.-38 

,  -^, ^  License  No.  NIV- 

M  Amendmttrt  revised  die  Tedmical 
SpedflcattoM. 
Date  (^iMal  notice  in  Fedatri 
sgislsr.  Ma  1^  as.  1988  (58  FB  9608). 
The  Ucensee^i  Mays.  1988safaarittal  did 
not  change  1^  aflaet  the  subatance  of  die 
orthapwpoeadno 


isolation  vt 
table  and 
number  of 

Date  of 

Effective 

Ame, 

Facility 


signifioant  hazards  consideration 
detennhmtion.  The  Commission's  I 
rriatsd  evahmtfon  of  the  amendmeJtt  is 
contdaed  in  a  Safisty  Evahiation  dWed 
May  25. 1988. 

No  sigtt^hant  hazards  consideration 
comments  received:  No.  { 

Local  PabUc  Document  Room     \ 
location:  Ihdversity  of  New  Orteaqs 
Library.  Louisiana  OoDection.  Lakcjfront 
New  Orieans.  Louisiana  701^      j 

MIssJBslpjJPttwertUghtCoBqMijy. 
Systam  Eneny  Kanucast  Inc.,  Sotith 
Miasisripiil  Bm^  Power  Assodiitfon. 
Dodcet  No.  8^418.  Grand  Golf  Nudaai 
StatlMi,  Unit  1,  Clafbonie  Oounty, 


flifThe 

!t4 

enoed 


Dates  of  application  for  amendi^ent: 
November  24, 1988  and  Septembei^  1. 
1987 

Brief  description  of  amendment  The 
amendment  modifies  the  license  t 
require  compliance  with  the  amei 
Physical  Security  Plan. 

Date  ofisstmnce:  May  25. 1988 

Effective  date:  May  25. 1988 

Amendmient  No.  44 

Facility  Operating  License  No.  }lPF- 
29.  This  ameodmttut  revised  the  Ljcense. 

Date  of  initial  notice  in  Fadarali 
Eagistan  March  0.  Ib88  (48  FR  758^1).  The 
Commission's  related  evaluation  bf  die 
amendment  is  contained  in  a  letter  to 
System  Energy  Resources,  Inc.  anid  in 
the  Safeguards  Evaluation  Report  dated 
May  25. 1988. 

No  significant  hazards  consideivtion 
comm&ots  received:  No  j 

Local  Public  Document  Room 
location:  Hinds  Junior  CoUigar^ 
McLendon  Library.  Raymond. 
Mississippi  39154 

Niagara  Mahawfc  Powas  Coqiaraiion. 
Docket  No.  50-228.  Nkm  Mile  Pout 
Nudear  Station.  Unit  No.  1.  Oswego 
Coonty.  New  York 

Dah  of  application  fwamendnient: 
January  29. 1988 

She/  desaiptitm  of  amendmen  L-  This 
amendment  revises  Tedmical 
Specifications  3.2.6  and  4.2.8  of  I<A4P-1 
concerning  the  Inservice  faispectibn  (ISI) 
and  Inservice  Testing  (1ST)  nogruns. 

Date  t^  issuance:  May  23, 1988 

Effective  date:  May  23, 1988 

Amendment  No.:  98 

Facility  Operating  License  No.  pPR- 
83:  Amendmsnt  revised  the  Technical 
Spedfications. 

Date  (^  initial  notice  in  Fe 
Ragiatan  Mardi  9, 1988  (52  PR  75lis).  The 
Cmnmisdon's  related  evaloation  sf  the 
amendment  is  contained  in  a  Skrfrty 
Evaluation  dated  May  23. 18e& 

No  significant  hazards  conside  vtion 
comments  received:  No 


'  Local  Public  Document  Room 
location:  Refisrenoe  and  DbenneBlv 
Department,  FenfieU  Libraiy.  State 
University  of  New  York.  Oswego,  New 
Yoric  13128. 


Untt  Nos.  1. 2,  and  8.  New 
County, 


Date  ofappIkMlioafor  amendmont 
December  2. 19881.  as  suppleaiented  by 
letter  dated  Decembea4||  1967. 

Brief  description  of  amendment:  The 
License  Amendments  refled  changes  in 
the  requiremento  associated  with  plant 
securi^  ea  onBtoinad  in  die  August  4, 
1988  Amendmoit  to  10  CFR  Part  73. 
"Physical  hotedkm  ofFtmrts  and 
Materiab".  The  Uoense  Amendmento 
modify  parapnph  2X1(4).  of  Facility 
Operathig  License  No.  DFR-21, 
paragraph  2JCJ{4)  at  PadUty  Operating 
License  Na  DPR-85  and  paragraph  2.E 
of  Facility  Operating  License  Na  NIV-49 
to  require  compliance  with  the  revised 
Millstone  Security  Plan. 

Date  of  issuance:  May  26, 1988 

Effective  date:  May  28, 1988 

Amendment  Nosj  17, 129, 19 

Facility  Operating  Lieatse  Nos.  DPR- 
21,  DPR-es  and  NPF-4fk  These 
amendmente  revise  the  licenses. 

Date  of  initial  notice  in  Fadsaai 
Regislan  April  a  1988  (53  PR  11373).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  26, 1988. 

Na  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Watrarford, 
Connecticut  06385.  . 

Northeast  Nudaar  Bbeigy  Coaqiaay,  at 
aL.  Docket  No.  58423.  MiUstone  Nodear 
Power  Station.  Unit  No.  3,  New  London 
County,  Connecticut 

Date  ofof^ication  for  amendment 
February  18. 1988 

Brief  description  of  amendment:  The 
amendmmit  revises  Technical 
Specification  Section  3.4.9.3  to  change 
the  minimum  Reactor  Coolant  System 
(RCS)  vent  area  required  for  cold 
overpressure  protediott  from  74)  to  5.4''    ■ 
square  inches,  in  addition.  Technical 
Spedfication  Sections  3J.1JU  3.8.2.2  and 
3.a3.1  are  diimged  to  make  them    ' 
consistent  with  the  revised  Section 
3.4.9.3. 

Date  of  issuance:  M9y  19, 1968 

Effective  date:  May  19, 1988 

Amendment  No.:  \^ 


22414 
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Facility  (grating  License  No.  NIV- 
49c  Amendniient  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fadanl 
Registan  Ai^il  6, 1968  (S3  FR 11374).  The 
Qmunissibn'B  related  evaluation  of  the 
amendment  is  contained  in  a  Safety  F 
Evaluation  dated  May  19. 1988. 

No  significant  hazards  consideration 
comments  received:  No.  [ 

Local  Public  Document  Room       \ 
Idt^tion:  Waterford  Public  Library,  49 
Rope  Ferry  Road.  Waterford. 
Connecticut  06385.  I 

Rocbester  Gas  k  Electric  CoiporatiiHi, 
Docket  No.  S»-244,  R.  E.  Ginna  Nuclear 
Plant  Wayne  County.  New  Yoric 

Date  of  application  for  amendment 
September  23, 1987 

Brief  description  of  amendment  The 
amendment  revised  the  Technical 
Specifications  to  change  the  reportiqg 
requirements  for  iodine  spiking  and  i 
eliminate  the  requirement  for  plant  ^ 
shutdown  if  iodine  activity  limits  are 
exceeded  for  800  hours  in  a  12  month 
period. 

Date  of  issuance:  May  31, 1888      i 

Effective  date:  May  31. 1988  | 

Amendment  No.:  27  »    i 

Facility  (grating  License  No.  DPK- 
18:  Hiis  amendment  revised  the 
Technical  Specifications. 

Date  (rf  initial  notice  in  Fodeial 
RogistaR  March  9, 1968  (S3  FR  7600).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evahiation  dated  May  31. 1988. 

No  significant  hazards  consideration 
comments  received:  tio  ^   ; 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

Attorney  for  licensee:  Harry  Voigt, 
LeBoeuf,  Lamb,  Leiby  and  McRae,  Suite 
1100, 1333  New  Hampshire  Avenue, 
NW..  Washington,  DC  20036 

NRC  Project  Director  Richard  R 
Wessman 

Rochestar  Gas  and  Electric  Coiporation. 
Docket  No.  5l»-244,  R.  E.  Ginna  Nuclear 
Power  Plant.  Wayne  County,  New  Yoric 

Date  of  application  for  amendment 
December  28, 1967  and  clarified  on  May 
S.196a 

Brief  description  of  amendment  This 
amendment  revises  the  Technical        ! 
Specifications  to  remove  the 
organizational  charts  and  revise  other 
administrative  requirements. 

Dato  of  issuance:  May  31. 1968         i 

Effective  date:i4aiy  31. 1988 

Amendnwnt  No~'  28 
,  Facility  Operating  License  No.  DPR- 
Ut  Araendaient  revised  die  Technical 
^>ecifiGations. 


Date  of  initial  notice  in  Fadanl 
Ragislac:  MarcKft  1988  (53  FR  7801).  The 
Commissicm's  related  evahiatioo  of  the 
amendment  is  contained  in  a  Safety 
Evaluafimi  dated  May  31. 196& 

No  siffuficant  hazards  consideration  . 
comments  received:  Na 

Local  Public  Document  Room 
location:  Rochester  Public  Library.  115 
South  Avenue,  Rochester.  New  York 
14610. 

Soutfi  Carolina  Electric  ft  Gas  Company, 
South  Carolina  PaUk:  Sarvfea  AudMrity, 
Docket  Na  8V-396,  Vlisil  C  Summar 
Nuclear  Station.  Unit  No.  1,  Fairfield 
County.  South  Carolina 

Dates  of  application  for  amendment 
December  12, 1986,  October  14, 1987, 
November  13. 1987  and  December  15. 
1967 

Brief  description  of  amendment  The 
amendment  modifies  the  license  to 
require  compliance  with  the 
requirements  10  CFR  73.55. 

Date  of  issuance:  May  26. 1968 

Effective  date:  May  28. 1968 

Amendment  No.:  70 

Facility  (grating  License  No.  NPF- 
12.  Amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  March  23. 1988  (53  FR  9514). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a 
Safeguards  Evaluation  Report  dated 
May  28, 19e& 

No  s^ificant  hazards  consideration 
comments  received-  No 

Local  Public  Document  Room         ^ 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets.  ^« 
Winnsboro,  South  Carolina  29180.  ^ 

Southern  CaHfonia  Edison  Company, 
Docket  Na  5^466.  San  Onofre  Nuclear 
Genetating  Slatioai,  Unit  Na  1,  Saa 
Diego  County.  CaUfomia 

Date  of  application  for  amendment 
August  29. 1977.  October  2a  1978.  May  8, 
1964  and  January  21. 1966 

Brief  description  of  amendment  The 
amendment  approves  changes  to  the 
Technical  Specifications  which 
incorporate  limiting  conditions  for 
operation  and  surveillance  requirements 
for  the  overpressure  mitigation  system. 

Date  of  issuance:  May  23, 1988 

Effective  date:  May  23, 1988 

Amendment  No.:  102 

Provisional  Operating  License  No. 
DPR-13.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Reglstan  June  20, 1904  (40  FR  2S373).  The 
Commission's  related  evaluation  of  the 
amendment  is  ccmtained  in  a  Safety 
Evaluatio»datedMay23.10e8, 

No  signifioant  hazards  consideration 
comments  received:  Na 


Local  Public  Doaunent  Room 
location:  General  library.  University  of 
California,  Post  Office  Box  19557.  Irvine, 
California  82713. 


Tannoaaoe  Vdloy  Authority,  Docket 
Noa.  8»4B7  and  S»«>.  Soquoyab 
Nndear  Plant,  Units  1  and  2,  Handhon 

Date  of  application  for  amendments: 
February  27. 1987  (TS  87-01) 

Brief  description  of  amendments: 
"tennessee  Valley  Authority  proposes  to 
amend  the  technical  specifications  of 
Sequoyah  Nuclear  Rant.  Units  1  and  2 
to  ensure  that  directions  given  by  the 
technical  specifications  regarding 
submittal  to  the  NRC  are  consistent  with 
those  determined  in  the  10  CFR  Parts  50 
and  51  Final  Rule  as  published  in  the 
Federal  Ragislar  on  November  8. 1966, 
and  made  effective  January  5. 1987.  ■  , 

Date  of  issuance:  May  23. 1988 

Effective  date:  May  23. 1988 

Amendmei^Nos.:72,M 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Spedfications. 

Date  of  initial  notice  in  Federal 
RegisteR  July  IS.  1967  (52  FR  28597).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  23, 1968. 

No  significant  haziirds  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Toledo  Eifison  Company  and  The 
Cleveland  Ehctiic  nhuninating 
Company,  Docket  Na  S844e,  Davis- 
Basse  Nuclear  Power  Station.  Unit  No.  1. 
Ottawa  County,  Ohto 

Date  of  application  for  amendment 
March  12  and  May  19. 1987 

Brief  description  of  amendment  The    - 
amendment  revised  "Technical 
Specification  Section  3/4.7.7  relating  to 
surveillance  and  fimctional  testing  of 
snubbers. 

Date  of  issuance:  May  25, 1986 

Effective  date:  May  25. 1988 

Amendment  No.:  Ill 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
R^listeR  April  ft  1988  (53  FR  11378).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  letter  to 
the  licensee  dated  May  25. 1088. 

No  significant  hazards  consideration 
comments  received:  tio 

Local  Public  Doeament  Room 
location:  University  of  Toledo  Library. 


Documeati 
Avenue.  T 
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f  peplvtment.  XM  Bancroft 
'^cCAio  43606. 


UnioB  Eleolric  CooqMny,  Docket  No.  SU- 
MS. CaUairay  Phut.  Unh  1.  Cdlaway 
CoiBity.r 

Date  ofJ^plicaUon  for  amendment: 
July  31, 1987.  as  supplemented  by  letter 
dated  FebMary  19. 198& 

Brief  deitription  of  amendment  The 
amendmenli  revised  die  plant  heatup 
and  cooldOfm  curves,  revised  the 
maximum  aUowable  power  operated 
relief  valv^JBe^int  curve,  and  revised 
the  reactoit  Vessel  surveiDance  capsule 
removal  scHedule. 
.  /Tate  o/jisisuaTice:  May  24, 1988 

Effective  date:  May  24. 1968 

Amendment  No^' 36 

Facility  grating  Licence  No.  NPP- 
30.  Amendiient  revised  Qie  technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegisteK  Ootober  7. 1987  (52  FR  37555). 
The  February  19. 1988  supplement 
contained  responses  to  staff  questions  in 
clarificatia|[|  of  the  original  application. 
It  was  consistent  with  die  staff's  original 
findings.  Tfip  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
Mau24, 19^. 

J9o  significant  hazards  consideration 
tomments  received:  No. 

Local  Public  Document  Room 
location:  C^away  County  Public 
Library,  7l6[Court  Street,  Fulton, 
Missouri  6S251  and  the  ]titai  M.  Olin 
Library,  wyshington  University,  Skinker 
and  Lindel]  Poulevards,  St.  Louis, 
Missouri  63130. 

Virginia  ElUdik  and  Power  Company,  at 
aL.  Docket  lice.  50-338  and  50-3S8,  North 
Anna  Pow^^  Statkm,  Units  Na  1  and  Na 
2,  Louisa  Qiunty,  Viiginia 

Date  of  aftplication  for  amendments: 
April  1,19^ 

Brief  deMription  of  amendments:  The 
amendmenk^  modified  the  NA-lft2  TS  3/ 
4.9.10  to  conform  to  the  Standard 
Technical  Specifications  for  ■ 
Westinghowe  Pressurized  Water 
Reactors.  MyREG4)4S2.  Revision  3.  The 
change  enlknces  opwating  flexibility 
and  the  tiuM  req(df«d  for  refueling 
operations  Iwhile  in  Mode  6.  In  addition, 
the  change  prevents  contamination  of 
the  upper  intemaU  lifting  lig  during  the 
removal  of  Ittie  reactor  vessel  upper 
internals  dding  refiieling  operations. 

Alto  o/ii  ruanoe;  May  23, 1968 

Effectivd  I  fate:  May  23, 19» 

Amendait  n/  Nos.:  lOZ  and  86 

Facility  €  oerating  License  Nos.  NPF-A 
and  NPF-ZihmeudmeDtB  revised  ^e 
Technical  Specifications. 

Date  of  im'tial  notice  in  Ftdeni  ■■ 
:  M  arch  9, 1966  (53  FR  7e04K  The 


Comodsaioh's  related  evahiat 
amendments  is  oontained  in  a  L 
Bvaloadon  dated  May  23, 196&] 

No  significant  hazards  consideration 
comments  received'  No.  i 

Local  Public  Document  Rooii^ 
location:  The  AMetman  Library, 
Manuscripta  Department.  University  of 
Viiginia.  Chariottesville.  Virginia  22901. 

Virginia  Electfic  and  Power  Coinpany,  et 
aL,  Docket  Noa.  SIMns  and  5»«9,  North 
Anna  l^owar  Station,  Units  No.  il  and  Na 
2,  Lonisa  Coonty,  Virginia 

Date  ofOppUcation  for  amenijlments: 
March  18. 1966  j 

Bri^  description  of  amendments:  The 
amendments  revised  the  NA-lft2  Table 
6JZ.1.  Minimum  Shift  Crew  Condition 
in  accordance  with  your  conunitment  to 
the  NA-1&2 10  CFR  5p.  Appendix  R 
Report  Also,  the  NA-1  TS  &13  and  the 
NA-2  Facility  Operating  Licens^ 
Conditions  4.a,  4.b,  4.d  and  4.e  yieti  "     '* 
deleted  in  accordance  with  10  GPR 
50.4g(g).  Finally,  a  more  complejte  list  of 
special  reports  was  provided  fqr  the 
NA-1&2  TS  6.9.2,  Special  Reports. 

Date  of  issuance:  May  28,  IGNHS 

Effective  date:MBiy  20.1988  1 

Amendment  Nos.:  103  and  90J . 

Facility  Operating  License  Nips.  NPF-4 
andNPF-7.  Amencfanents  revis^  the 
Technical  Spedficattons  and  t^e  License 
forNPF-7.  i    ■    ■ 

Date  of  initial  notice  in  TeAatal 
Reglstw:  April  2a  1988  (53  FR  13025). 
Tie  Commission's  rdated  eval^tion  of 
the;  amendments  is  oontained  i]|i  a  Safety 
Evaluation  dated  May  26, 1968J 

No  significant  hazards  coosl^ration 
comments  received:  No.  < 

Local  Public  Document  Roo^ 
/oco/io/i;  The  Alderman  Library, 
Manuscripts  Department  University  of 
Viiginia,  Chariottesville,  Virgii^ia  22901. 

^^(ghiia  Electric  and  Power  I 
Docket  Noa.6MN  and  I 
Power  Statkm,  Unit  Noc 
County,  .\nigMa.  I 

Date  of  application  for  amehdments: 
March  1, 1988,  as  clarified  on  April  8, 
1988  I 

Brief  description  of  amendments: 
These  amendments  modified  Section  4.4, 
"Containment  Test"  of  Uie  Suriy  Units  1 
and  2  Technical  Spe(^cationfl|  to  reflect 
the  use  of  the  Mass  Point  method  for 
calculating  containment  leakajke  rates, 
which  is  described  to  ANSI/^S  56.8- 
1987,  "Containment  System  LAkage 
Testing  Requirements."  Also,  Ifce  Bases 
Section  waa  changed  to  refled  the  use 
of  ANSI/ AN8'56.8/1987  Staniferd. 

i^ote  of /«Siianc0;  May  24, 1988 

Effective  dote:  May  24,  tae4 
Amendment  l^hs.  120  and  lao 
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DwarCamj 
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Suny 


"fticilkyQpuating  License  Nos.  DPR- 
J?  oik/ i)n^^  Amendment*  revised  the 
Tadmical  Spedficattons: 
•     Date  of  initial  notice  in  Fedeni 
Registaf:  March  23. 1968  (S3  FR  9519). 
The  Apta  8. 1968  letter  provided 
darifylng  information  which  did  not 
change  £e  staffs  initial  determination 
of  no  signifi(»mt  hazards  considovtion. 

The  Commission's  related  evaluation  ■ 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  24. 198& 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Room  location:  Swem 
Library,  College  of  William  and  Mary, 
Williamsbuig.  Viiginia  23185 

Washington  PuUic  Power  Sl^lply 
System,  Dodcet  Na  88-397.  WNP-2, 
Ridiland  Washington 

Date  of  application  for  amendment 
November  12, 1986  and  November  18, 
1987. 

Brief  description  of  amendment-  This 
amendm«it  modified  paragraph  2.E  of 
the  Ucense  to  require  compliance  with 
the  amended  Physical  Security  Plan. 
This  Plan  was  amended  to  conform  to 
the  requirements  of  10  CFR  73.55. 
Consistent  with  the  provisions  of  10  dFR 
73.55,  search  requirements  must  be 
implemented  within  60  days  and 
miscellaAeous  amendments  within  160 
days  fitim  the  effective  date  of  this 
amendment 

Date  of  issuance:  May  23, 1988 

Effective  date:  May  23, 1988 

Amendment  No.:  57 

Facility  (derating  License  No.  NPF- 
21:  Amendment  revised  the  Ilbense. 

Date  of  initial  notice  inFtdeui 
RegisteR  April  20, 1988  (53  FR  13026). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  letter 
to  Washington  Public  Power  Supply  ^ 
System  dated  May  23, 1988  and  a 
Safeguards  Evaluation  Report  dated 
May  23. 1966. 

No  iignificant  hazards  consideration 
coBjments  received:  No 

Local  Public  Document  Room 
location:  Richland  Public  Library,  Swift 
and  Northgate  Streets,  Richland, 
Washington  90352. 

NdnCE  OF  ISSUANCE  OF 
AMENDkffiNT  TO  FACILITY 
OPERATING  LICENSE  AND  FINAL 
DETERMINA'nON  OT  NO 
SIGNinCANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOB  HEARING 
(EXHjEySNT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of - 
Ae  Mst  biweekly  notke,  the 
Commission  has  issued  the  following 


VtimnA  Ht^m  J  VoL  5a.  Ho.  UB  /  WedaMdajr,  )ne  IS;  mt  /  DMIeM 


aimdnBenU.  Tha  rnmmiaainn  iw 
datenmoed  for  0acb  of  thew 
amendments  that  the  appiicatiai  Corlka 
amenAaealSoDinpliea  wltfa  4m  ataadards 
and  re qaiwiaf  ta  <rf  the  Ateaic  B—gy 
Act  of  1854.  aa  aneoded  (the  Act),  aad 
the  Comamaotk'B  mlea  and  raguJaflaaa, 
The  CnMiaiinn  haa  made  appropriate 
fiodinsa  aa  icquind  hjr  the  Act  and  the 
CoDHmaaion'a  ndea' and  rrgaiationa  ia  10 
CFR  Chapter  I.  which  are  aet  lorih  jndai 
Ucenaea 


coi 


dia 


I  Made 


Becaaae  at  exiyi  or  emer gency 
circumstances  asaedated  wilh  Am  dale 
the  ameadmeat  waaaMeded.  there  was 
not  tiaae  iar  the  Coondasian  to  pabKah. 
for  public  rrnnfcat  before  Jaaaanoc.  its 
usual  30-day  Notice  of  Coaaidwation  af 
Issuanoe  of  AaoendBieat  and  Aoposed 
No  Si^iificant  Hazards  Caoaiderathn 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  ctrouniataaces.  the 
LtoanmasMii  lias  eitner  issaecl  a  reoeial 
Register  notice  providing  opportimity  for 
pabtecoqBMMBt  or  baa  twadtocal  media 
to  prGwideaolioe  %D  the  paUic  hi  the 
area  sunovmfing  a  fioeasee's  fecffity  of 
the  licenaae's  appiieatkai  and  of  tiie 
CoauMssiou's  propoaed  detemunaHon 
of  no  sijpuncant  hazards  conslueiation. 
Tae  Cennission  haa  provided  a 
reasoariile  uppoitunity  for  the  pubHc  to 
comment,  ming  its  best  efforts  to  nndae 
availaWe  to  the  pinnc  means  of 
comnnmication  for  the  pirtilh:  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  tiaastifeed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  piAfic  coHHBents.  ^ 

In  circmnstances  where  failure  to  act 
in  a  timely  way  wotdd  have  resolted.  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  p|,ant  orin  prevention  of 
eiflier  resumption  of  operation  w  of 
Increase  in  power  output  iqi  to  the 
plant's  Bcensed  power  level,  tfie 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  aigmficant  hazards 
determination.  In  sudi  case,  the  license 
amendment  has  been  isf  ued  without 
opipoitunity  tor  comment  If  tiiere  haa 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  oppeitiadly  for  piAMc 
comment  If  camnants  have  beaa 
requested,  it  k  so  slated.  In  either  eveat, 
the  State  has  been  coaaiAed  by 
telephone  whenev«r  possible. 

Under  its  regidatlona,  tke  CommiBsion 
may  issae  and  asake  an  amendment 
immediately  effist^ive.  netwilhstamfing 
the  pendency  before  it  of  a  request  for  a 
hearing  fcanaiyparaon.  in  advanoe  of 
the  holding  aad  caaplatian  «f  ag^ 
required  heari^  w^K  it  haa 


The< 
s*MidaniB  of  lOCnt  satt  aad  J 

a  final  determination  1 
amendmaat  tawiaaaaai 
hazards  waalrim  aliiwi  iW  hnsia  far  tfaia 
liai 


Accordiqgly.  the  amendments  have  been 
issaed  and  made  eEEecfiveaa  huCcated. 

Unless  ollierwiae  imficoBd.  &e 
Commission  has  detaonlaed  that  these 
amendments  shflsfy  the  criteria  for 


with  10  CFR  51.22.  Therefava,  porsaaot 
taOCHlSLa^aoanihiininsnfl 
toraniiioiiauMtal 
jnpaaad  far  these 
.ffUMOiMiiasfanhaa 
prepaaed  an  anahumaimlaJ  aaaassmeat 
umler  Hw  aiMdal  dfanataaoaa 
provision  in  10  CR  Sl.12^)  mad  bu 
made  a  drirraiinHlfan  based  on  that 
assessiBBnl.  it  is  so  indicaled. 

For  Fnrtfaer  cbtaifa  anth  xeapect  to  the 
action  saa  (1)  tfia  appticatioa  for 
amendment,  (2)  the  amendment  to 
Facility  Opealiqg  lioanae,  and  (3)  the 
Commissioa'a  telatad  letlar.  Safety 
Evaluation  and/or  EarinmnHntal 
Aaaeaanant  aa  indiGalBd.  AD  of  tfiaaa 
itema  naa  ayaiinbfc  far  pnhte  inapecfion 
at  tha  rnnaaisalaii'a  Mdic  nwrawmit 
Room,  1717  H  Street  NW..  Waahmgton. 
DC.  and  at  the  kcal  pnUic  docamant 
room  for  the  partiodar  facflitjr  ianohrad. 

A  oapy  of  itaaa  (2}  and  (3)  any  he 
oblnned  apan  teqaest  addnaaed  (o  tha 
U.S.  Nuclear Sefalatoiyi 
Wnhii#iiin.DC! 
Director,  Division  i 

The  ConamiaaiDn  ia  alao  oSefho^  an 
opportunity  far  a  hnaring  with  reapact  to 

13.  ma,  the  iioenaee  any  Bk  a  rarest 
for  a  hearing  with  respect  to  iaaManoe  at 
the  amendment  to  the  subject  fadll^ 
operating  license  and  any  person  whose 
interest  may  be  affected  by  tUs 
proceeding  and  who  wishes  to 
partic^ate  as  a  party  in  die  prooeechng 
must  file  a  written  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitiosM  far  faave  to  iiitamw  ahrfi  be 
fiiadiaarirnwiMi  III  with  the 

I'a'VuleeoflVacticefor 

ooeadBaas**  in  10 
CFR  Aui  2.  if  a  raqnast  far  «  heathiB  or 
petitfan  far  faaan  to  toUiiiiHi  fa  Sled  by 
the  above  date.  Ifae  Coannlaaion  or  an 
Atomic  Safaty  and  UoanaiiW  Boaid. 
deai^mtad  by  the  Oonaaiaafan  or  by  the 
Chainann  af  Ike  Alondc  Safaly  and 
Licensiag  Baand  nanaL  wiH  nie  on  the 
request  aad/or  peMion  mad  Ihe 
Secretary  or  dm  daiiBnatad  Atomic 
Safety  andUoaaalng  Baatd  wiH  iaana  a 


nottoaaf  iMaringnran  appropriate 
order. 

As  eaqiiirad  by  10  CI9  2.TK  a 
petition  far  leave  to  latenreBe  ahatt  set 
forth  ytidi  partictdarity  the  iafareat  of 
the  petitioner  in  the  proceeding  and  how 
that  Interaat  may  be  affected  by  the 
reaiRls  as  (he  prooeainhQ.  The  petition 
should  specifically  ajqiSain  the  reasons 
why  inteiveatlpa  ahodd  be  permitted 
with  parficolar  vefiBrence  to  tfie 
fdllowing  factorr  tX)  Ote  nature  of  the 
petMoneifs  iiffiA  raider  tits  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
natore  and  extent  of  the  pettUoner's 
property,  financial,  or  other  interest  ia 
the  prooeediAg;  and  I^  the  possible 
effect  of  any  order  ndiich  may  be 
enterad  in  the  prooeediog  oa  the 
petttionai^s  hiteraat  Ihe  petition  should 
also  Identify  the  specific  aspect(s)  of  the 
subject  maltar  of  the  proceeding  as  to 
which  petifioaer  wishes  to  intervene. 
Any  poson  who  lias  filed  a  petition  for 
leave  to  intefvene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  Mddiout  rrqafsting  leave  of  the 
Board  qp  to  fifteen  {15J  days  prior  to  the 
first  preheaiiqg  conferenoe  echeduled  in 
the  proceeding,  bat  such  an  amended 
petition  must  satisfy  the  specificity 
reqairements  deaa^d  above. 

Not  later  than  fifteen  (ISJ  days  prior  to 
the  first  pcehaeriag«oafarenoe 
scheduhri  ia  the  prornndii^  a  petitioaer 
shall  file  a  suppfaoMBl  to  the  petition  to 
intervene  iwhkh  ouat  iadade  a  list  of 
the  oontealiOBS  which  aie  aoiqikt  to  be 
litigated  in  the  mattac  aad  the  baaes  for 
each  contention  set  forth  with 
reasonable  specific!^.  Contentions  shall 
be  BBHtod  to  matters  wiiMn  the  scope  of 
oW  aaMnflment  nnoer  considdatlou.  A 
paHtnaer  who  raHa  to  Hie  such  a 
supplement  whfahaatlsfies  these 
reqairaatoats  with  raapad  toat  faaat  one 
contention  will  not  be  penniltod  to 
pariidpate  aa  a  paitiT. 

Ttesa  ponadttod  to  i^enrene  heoone 
parties  to  Ihe  piaoaarilagi  sdbfact  toany 
limitations  in  Ihe  onfar  yaatiBg  leave  to 
intervena,  aad  ha««  Ihe  oppariuraty  to 
participate  faHy  in  Ihe  conduct  of  the 
henfag.  iada^ig  the  oppoctanity  to    , 
present  evidence  and  traaa-examine 


Sface  the  Commieaioa  has  made  a 
fiaal  detantinatian  that  die  ameodmeat 
involvea  no  sigmficngt  Imsanls 
considecatiBa,  if  a  hnsfiag  fa  reqaestad. 
it  will  net  atey  Ihe  affacHwenasa  of  die 
amendment  Any  hearing  hald  would 
take  place  nrhifa  dm  aaMndnwiit  is  in 
enccL 

A  eaqaaat  far  a  hearing  or  a  petition 
for  leave  to  intenmne  antol  be  filed  vHlh 
the  Secretary  af  dm  Gommisaiea.  U.S. 
Bfacianr  Keyaatoiy  Gommiaston, 
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Wariiingt^ji.  DC  20S55.  Attention: 
DoGketingjAnd  Service  Kanch.  or  may 
be  delivered  to  the  Commission's  Public 
Document!  Room.  1717  H  Street.  NW.. 
Washingt^^  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  dm  of  the  notice  period,  it  is 
requested  mat  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-ft«e 
telephone  tiall  to  Western  Union  at  1- 
(800)  3254000  (in  Kfissouri  l-(800)  342- 
6700).  The  Western  Union  operator 
should  bej^ven  Datagram  Identification 
Number  difi?  and  the  following  message 
addressed;  to  [Project  Director): 
p^titioner'ftlname  and  telephone 
number:  dete  petition  was  mailed:  plant 
name;  andj  publication  date  and  page 
number  oil^da  Federal  Rej^ter  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Dnice  of  the  General 
Counsel  U.B.  Nuclear  Regulatory 
Commissi<^«,  Washington,  DC  20555, 
and  to  the  ^ttomey  for  the  licensee. 

Nontiffie|l|r  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertahied 
absent  a  dMermination  by  the 
CommissiOB,  the  presiding  officer  or  the 
Atomic  Saff  ty  and  Licensing  Board,  that 
the  petitio^|and/or  request  should  be 
granted  bapjed  upon  a  balancing  of  the 
factors  speKlified  in  10  CFR  2.714(a)(l)(i}- 
(v)and2.7ii(d). 

Duke  Powit  Compuiy,  et  al.,  Docket 
Nos.  SIMli  land  50^4,  Catawba 
Nuclear  Stftioo.  Uidts  1  and  2,  York 
County.  SoMdi  CatoUna 

Date  of  application  for  ameitdments: 
May  26, 1988,  as  suppbmented  May  27, 
1988 

Brief  dedfiription  dto 
amendmenitf  revised 
channels  t^i  the  PORV 
position  indicator  bom 

per  valve  for  Unit  2  only ^„ 

authorizatipn  was  granted  on  an 
emergencyjbasis  on  May  27. 1988,  and  ' 
confirmed  ^r  letter  dated  May  27. 198& 

Date  ofi^tuance:  June  1, 1988 

Effective  ifate:  May  27, 1988 

Amendmetit  Nos.:  June  1, 1988 

Facility  Operating  License  Nos.  NPF- 
35  andNPi^-S2:  Amendments  revised  the 
Technical  Specifications. 

Public  comments  requested  as  to 
proposed n -^significant hazards^    v 
consideratiiin: No.  The  Commission's 
related  eva)aatfon  is  contained  in  a 
Safety  Evaluation  dated  June  1, 1988. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power' Company.  422  South 
Church  Street.  Chariotte,  North  Carolina 
28242 

Local  Public  Document  Room 
location:  Y|  fk  County  Library.  138  East 


22417 


fments:  The 
)tal  number  of 

valve 
ir  valve  to  1 
'elephone 


Blade  Street.  Rock  Hill.  Soolh  Carolina 
29730  j 

NRC  Project  Director:  Dmd  B. 
Matthews  { 

HousloD  Lighting  ft  Power  Clompany, 
Docket  No.  804IB.  South  Tebcas  Proj«:t. 
Unit  1  Matagorda,  County,  "^exas 

Date  of  amendment  requ^L-  May  23. 
1988  I 

Description  ofamendmeik  request 
The  amendment  changed  the  Technical 
Specifications  to  delete  all  ijeferences  to 
the  excessive  cooldown  prdtection  and 
associated  items.  ] 

Date  of  issuance:  May  24J 1988 

Effective  date:  May  24, 1^88 

Amendment  No.:  1  I 

Facility  Operating  Licen^No.  NPF- 
76.  Amendment  revised  theJTechnical 
Si>ecifications.  j 

Public  comments  requested  as  to 
proposed  no  significant  haiprds 
consideration:  No.  The  Conimission's 
related  evaluation  of  the  ai^endment. 
finding  of  emergency  drcui^stances. 
consultation  with  State  of  Texas,  and 
final  detennination  of  no  si^ficant 
hazards  consideration  are  Contained  in 
a  Safety  Evaluation  dated  May  24. 1988. 

Local  Public  Document  Boom 
location:  Wharton  Junior  College,  J.  M. 
Hodges  Learning  Center,  9n  Boling 
Highway.  Wharton.  Texas  77488  and 
Austin  Public  Library  810  duadalupe 
Street,  Austin.  Texas  78701i 

Attorney  for  licensee:  Jade  R. 
Newman,  Esq.,  Newman  &  Holtzinger,  P. 
C,  1&15  L  Street,  NW..  Wellington,  DC 
20036. 

AWC  Project  Director:  Jo^  A.  Calvo 

Public  Service  Eleclric  ft  Gas  Company, 
Docket  No.  50^1.  Salem  Nuclear 
Geneiatiiig  Station.  Unit  Nf  2.  Salem 
County,  New  Jbrsey  | 

Date  of  Application  for  dpiendment- 
May  10, 1988  I 

Brief  description  of  ameAdment-  The 
antendment  would  avoid  a  jihutdown  of 
the  uAit.  The  revised  Techi^cal 
Specifications  would  perm^ 
deoieigizing  the  affected  djrcuits  by 
tripping  either  the  primary  Or  backup 
overcurrent  protection  devf 
existing  Technical  ^tedfic 
requires  that  die  badcup  o\ 
protective  device  be  trippev^ 

Date  of  Issuance:  May  Tt^  1988 

Effective  Date:  May  12.  U88 

Amendment  No.:  57       T 

Facility  Operating  Licence  No.  DPR- 
75:  Amendment  revised  thq  Technical 
Specifications. 

Public  comments  request  edasto 
proposed  no  significant  ha  ards 
consideration:  No.  Hie  Cm  tmission's 
related  evalua^g^of -the  a  lendmoit 
finding  of  emetgm^circii  aetanoes.  and 


final  no  significant  hazards 
considerations  determination  are 
contahied  in  a  Safety  Evaluation  dated 
May  20. 1988. 

Attorney  for  licensee:  Conner  and 
Wetteriiahn.  1747  Pennsylvania  Avenue. 
Washington,  DC  20006 

Local  Public  Document  Room 
Location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem.  New  Jersey 
08079. 

NRC  Project  Director.  Walter  R. 
Buder  ^ 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  June.  1968.. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Vaiga. 

Director,  Division  of  Reactor  Projecta-I/H, 
Office  of  Nuclear  Reactor  Regulation 
[Doc.  86-13367  Filed  6-14-68;  8:45  am] 
anjjNO  cooe  TSMKoi-o 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

FKnese  Determination  of  Expceee  Air, 
Inc. 

AQENCV:  Department  of  Transportation. 

ACTKMl:  Notice  of  commuter  air  carrier 
fitness  detennination.  Order  88-6-10. 
order  to  show  cause. 


r.  The  Department  of 
Transportation  is  prop<Ming  to  find  Uiat 
Express  Air,  Inc.,  is  fit,  willing,  and  able 
to  provide  commuter  air  service  under 
section  419(c)(2)  of  the  Federal  Aviation 
Act 

RESTONSCS:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determinaticm  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  Room  6420.  Department  of 
Transportation.  400  7tii  Street  SW., 
Washington.  DC  20590,  and  serve  tiiem 
on  all  persons  listed  in  Attachment  A  to 
the  order.  Responses  shall  be  filed  no 
later  than  June  17, 1988. 

Fon  Rjfmm  mromuTiON  coNTACR 

Janet  A.  Davis,  Air  Carrier  Fitness 
Division,  Department  of  Transportaticm, 
400  7^  Street  SW.,  Washington,  DC 
20560  (202)  366-6721. 

Dated:  June  9, 1988. 
Matthew  V.  Scooona. 

Astistant  Secretary  for  Policy  and 

International  Affairs. 

{FR  Doc.  afr^lSMS  Filed  e-M-Sa;  8:46  am] 
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Petition  for  Exemption,  Summary  oT 
Petitions  Received  Dtsposllions  of 


AGOiCV:  Federal  Avialkm 
Afibnimstnitiaa  (FAAj.  DOT. 
ACTKMC  Nottoe  of  ipcAittoulior 
exemption  received  and  of  disposittom 
of  prior  fielitiaiis. 

summary:  Pursuant  to  FAA's 
rnletnaldng  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11).  this  notice  contains  a  summary  of 
certaia  petttkns  seeldng  relief  from 
speciHed  ra^irementB  of  the  Federal 


Avfatimi  Itegiilatiein  (H  CFR  Chapter  f). 
dispositions  of  certain  petitions 
previouaHy  received  and  cflrrecthms.  The 
purpose  of  this  notice  is  to  improve  the 
public's  aMwiieaeuoC  and  pwtiGJ^tioa 
in,  tku  aspect  of  FAA's  fagalalory 
activities.' Neither  publicatioD  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  tfie  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final/ft^position. 
OATC:  Conuneols  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  )uly  5. 1S68. 
ADDRESS:  Sead  conunents  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Admaisiratioa.  Office  of  the  Chief 
CoaoaeL  Attn:  Rules  Docket  {AGC-a04}. 
Petition  Docket  No ^iOO 

Petitions  For  ^kEMPriON 


Independence  Avemie,  SW.. 
Washhi^on,  DC  2BS91. 


RM  NMfMEB  JHMMMTIOM:  llw 

petition,  aay  conuaeiUs  received  aad  a 
OQpjr  of  any  iiaal  dispesition  are  filed  ia 
the  aaaifoad  xagulatory  docket  and  are 
availafaile  ^exaaHaatioa  ia  fha  Rules 
Docket  (ACG-IO).  Room  915G.  FAA 
Headquartei*  Buikline<FOB  lOAJ.  SOO 
Indepeadenoe  Avenae;  SW, 
Washiagtoa  DC  20Sei;  telephone 
(20^X267-^036. 

Tlua  aotioe  U  pabltshed  pursatmt  to 
paragrapiis  (c).  (e).  and  ^  of  {  11.27  of 
Part  11  of  ^  Federal  Aviatioa 
R(«ala«ioiu  (14  CFR  Part  lU 

l8Mie4l  i*  WaahiMglon,  DC  mi  ftfne  a,  t9S8. 
Ij0vonn  E.  ^ywanlc. 
Acting  Manager,  Program  Maaqftamejit  Staff. 


OocMrt 
No 


Petitioner 


tad 


Daaoapi—  tH  Mta  sauaW.  iieitotiton 


OSSCE 


! 


042CE 


Sweamgen  EngHteering  and  Teciwiokigy. 
Inc. 


British  Aerospace.. 


23.903teH2).. 


23  8071dMl)W 


To  parmil  csrtificaliBa  «l  Sw  MaM  SA-aa  4 
InternliDnl   Model   F»«4  angiiiM  m 

S2S.«QM(2).  Ttie  Sweafin«M  Jutodal  SAO0  «  a  kwia^ngin* 
^owwi  laniel  aivlane  iMilii  «  six-le-eigM  placa  sealing  oipacilKL 
OsaoMl  MtK  tS,  1908. 
.._]  To  peemH  oartificaaw  ai  Im  Juumiia  3B0O  Saaea  Ai^tanaa  in  «h* 
CMWiMter  category  arltk  a  aiapltt.  imam  uiwfcn  writ  on  Ike  aid* 
ciaaoaite  aw  passaqger  «akanca  Ooar  in  Jiay  of  Sw  jaqtwad  ««e 
JViiB»s.G(aotJitay20.l3Ba. 


t«t  f3oc.  «»-1?490  Itted  tM*-a8:  «:45  ami 
aajJNG  cooc  a>ia-43.ai 


Envbonmentaf  Impact  Statement 
MeddeniNirg  County,  Nortti  Carolina 

AfiEMCV:  Federal  Highway 
Administralian  (FHWA).  DOT. 
action:  Notice  of  inEtent.  ^ 


:  The  FHWA  is  issuing  this 
notice  to  adviae  4ie  public  that  an 
environmental  impact  statement  vnV  be 
preparen  ror  a  proposed  iiignway  project 
in  tneCHy  aiCnanotte,  rftiitli  Carolina. 
FOR  WRTNER  tNTOMUITlOH  contact: 
Kenneth  L  Bellamy  Divisions 
Adaniflteatoc  Fedenl  Higbway 
Administralien.  Saite  478. 4Ses  FaVs  of 
Naaae  Bo^  P.O.  Baa  ZSKtU^  ftalei^ 
North  CaioiiM  27611.  Tekphom  (9t«t 
790-2850. 
SUmfMENTARY  INFOmiATION:  The 

FHWA  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT)  vfw  piepare  an  environmerttal 
impact  statement  (EIS)  on  a  proposed 
ChailaWte  Marth  Ovter  Loop  in  CSianetle* 
The  proposed  action  wootd  be  dw 
construction  of  a  moltilane  divided. 


controlled  access  highway  on  a  new 
hication  from  I-8S  near  the  US  29 
Connectar  to  NC  27.  T^e  completed         ' 
outer  belt  facilities  will  provide  for 
circamfer^nttal  travel  and  will  relieve 
tralCic  alotig  IIm  exiatiog  inner  toop 
(Eastway  Drive  and  Woodla«va  Raad|. 
The  proposed  action  is  a  part  af  Hw  fM3 
Charlotte-Mecklenbuif  Thoraa^ifare 
Plan. 

Alternatives  under  consideratioa 
indade:  (IJ  The  "xio-build".  (2J 
iaiproviag  existiiu  ^acititiea,  aad  (SJ  a 
controlled  accessnghwtay  oa  new 
location. 

Letters  deaoribing  the  prepeaed  actian 
and  aalioil«v  oaaHncala  are  being  sent 
to  apiHVpriata  Federal.  State  andiacd 
agencies.  A  public  awwling  with 
neigbboihaad  yeapa  aad  lacal  officials 
will  be  held  in  tke  atady  araa.  A  paUic 
hearing  wHk  alao  ba  iieU.  inibnaation  on 
the  time  aad  place  of  Ike  pahUc  beariag 
will  be  provided  in  the  4ecalaearB 
madia.  •nw^aftBSwiM  be  ayailable 
for  paUie  aad  agaacir  rewiaw  aad 
comment  prior  to  the  public  faaacin^  No 
formal  acopiag  aneting  is  planned  at 
this  time. 

To  ^^iii/ti%  wet  Qie  f Im  Tange  of  taaaes 
related  ta  tMa  ptopuaed  aoClen  are 


identified,  -comments  and  siiggestlons 
are  invited  from  all  Interested  parties. 
Comments  or  questions  concernii\g  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  (he  address 
pravided  above. 

(Catalog  of  Federal  DomesUc  AssisUiBce 
Program  Number  20.205.  Highway  flanning 
and  GDmSmction.  Hie  regulations 
implementing  Execuflve  Order  12372 
regarding  tntergtwemnientBl  cotwrottiilion  on 
Federal  pitigiaiiiB  attd  actrrfties  apj^y  to  this 
program) 

Issued  on:  June  7, 19B8. 
|.  M.  Tate, 

District  Engimger.  fMWA.ftmiei§h.  timrtit 
Carolina.  -        . 

[Pil  Oac.  £a-lM89  Filed  ft-a4-tt:  t:4S  am] 


Urban  Mass  TranapofteUon 
Adralnialntian 

(DeclMtMaM-Al  | 

Determinalloo  Concerning  ttequeat  for 
Public  iRterertHMwarof  Buy  America 
Requirements 

AOCNCV:  Urban  Mass  Traniyertation 


action:  f4tk»-dcnul  of 


:  fw  IAtmii  Mass 

>  AdwiHisliatioii  (UMTA) 
Mv  OR  wncHicr  a  pnbnc 
er  to  Ihe  "Biiy  Amnica" 
.  t  anouM  be  granlBu  to 
permit  tkepracwement  of  bus  tires 
prodheed  ii  sereFst  hxartions  in  Ebrape 
by  MicheliW  Tire  Caspanlian  m  erdcr  to 
allow  increased  competitioa  in  the  buft 
tire  suppiytkidustry.  TTiia  notice 
annouoceq  pMTA'&  decision  concecning 
the  waiverl^uest. 
FON  nmTH^  MRMMMTMW  CQHIACX: 
Edward  ).  ^IT.  Jr.,  Omce  af  the  GUef 

9»  9316. 4ao>  Seventh  Street, 
gton.  DC.  2Q5B0. 1202^  3flB- 

t/MV  inrnmiation:  Section 
165(a)  of  the  Surface  Transportation 
Assistance  Act  of  1982  (STAAJ  provides 
that  Feder^  foods  taay  not  be  ob^aled 
for  the  purtkaae  of  laamfactafed 
products  wfiless  such  products  are 
produced  i0J  the  United  States.  Steticn 
165(b)(1)  of  the  STAA  provides  that  the 
general  reqaircinents  of  section  166(a) 
may  be  waived  in  their  application 
would  be  iatonsisteat  with  the  public 
interest.  Th^  implementing  regtdationa 
at  49  CFR  Ml-7(b)  provide  that  "li|n 
determinin^lwhether  th|ef  exception  will 
be  granted! hjMTAI  will  consider  all 
appropriatf!  factors  on  a  case  by  case 
basis."         I 

In  the  pr<  4mble  to  the  "Buy  America" 
regulations  iruMished  in  the  Federal 
Register  on  September  15, 1983  (48  FR 
41462),  UMtPA  indicated  that  in  certain 
circumstances  in  which  a  public  interest 
waivef  is  s^itight  under  section  l^b)(l)L 
the  proposed  waiver  would  be  puUi^ed 
in  the  Feda^l  Ragialer  for  connnent. 
Such  a  procedure  Is  not  mandatocy 
before  a  puqlic  interest  waiver  is 
granted.  b^jUMTA  uses  the  procedure 
where  the  ||i|Uic  interest  tvaiver 

lit  poBcy  considermtionB 
Mt  ia  UMTA's  posiHon 
I  existed  ia  this 


leUiban 

Administratiaa  fUkfTA) 

in  the  Fadanl 
12223)  spfking  conuaents 
on  wbetherji  pubbc  intecest  waiver  lb 
the  "Aqr  Aaaeriea"  leiinirement*  shoidd 
be  granted  M  peiaul  the  pncomMnt  of 
boa  lues  ptUlwed  at  aeveni  lacstians 
in  Earttpc  bw  >  Hrhsfa  Tire  CotpocatiMi 
in  order  Iff    '      ' 
in  the  bn*  ^  a^qriy  indutiy.  tW 
coiMKOI  p^^iod  ohwud  am  Maf  t» 
Michein' 

Aiwtica"  Bt^wRBHfUB  arc  appM  •(»  ito 

bus  tires  " 

iocailiims 
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effsfftivefy  exduded  tnm  the  U.S. 
marketplace.  Michelio  aigues  that 
granting  a  waiver  to  penMt  the 
procurement  of  MicfaeBn  th«s  prodoced 
htj^irope  wobM  foster  cinnpetitian  in 
the  maiketplace.  and  indreasa  the 
possibili^  of  reduced  pr^s  for  tirea  to 
the  redpients  of  Pederaligvant  funds,  la 
addftion,  Michelin  aiguen  (bat  such  a 
waiver  woufd  albw  UMp  A  grant 
recipients  to  take  advantage  of 
technological  advances  ln!the  bus  lire 
industry  by  giving  tbem^  opportanity 
to  aapiice  radial  tires  a^  wcU  as  the 
traditional  bias-ply  tirei^manuiactored 
in  the  United  States  by  ether  companies. 
Before  determining  whether  a  "public 
interest"  waiver  wider  ijeetioB  16S(b)(l) 
should  be  issued.  UNfTA  sooghl  peblie 
comment  from  all  interejsted  parties.  A 
total  of  26  comments  wt|re  received  from 
transit  authorities  or  opibralors  of  public 
mass  transportation  syajlems,  private 
citizens,  unions,  membe^  of  Congress, 
and  bus  mantifacturersJExtenaive 
comments  were  submitted  by  counsel 
representing  Michelin  apd  represeotiag 
Firestone  and  Goodyeaf,  Ihe  two 
principal  domestic  supniers  of  tires  for 
buses.  1 

The  private  citizen  and  the  union 
opposed  the  waiver  on  ntnmds  that 
Federal  fmids  shooM  mft  be  made 
available  to  foreign  ma  juifacturers  if 
domestic  manufacturer^  are  present.  Of 
the  transit  authorities  v^Fhich  9 
commented,  all  but  one  supported  the 
waiver  although  a  num  :>er  of  the  larger 
transit  authorities  do  not  use  radial  tires 
on  their  buses.  The  twc  bus 
maaufactaren  8upport«d  Ihe  waiver 
based  on  potential  tedpelogical 
advances  in  bus  manotiKturing  which 
could  possibly  ufiKze  ridial  tires. 
Firestone  and  Goodyee  r  strongly 
opposed  the  waiver. 

The  thrust  of  Ihe  Firestone/Goodyear 
objections  are  as  follows: 

There  is  sufficient  cojmpetition  in  the 
marketplace  presently  .{thus  rtiere  is  no 
need  to  waive  the  Bay  JAmerica 
requirements  in  order  m  p^vide 
competition.  la  this  regard.  Firestone 
and  Goodyear  ai-gae  t^  Michelin  could 
choose  to  manufactuf^the  radial  bus 
tire  at  one  of  its  facilities  in  the  U.S 
thereby  increasing  campetitan  without 
waiving  an  impartant  federal  statute. 

There  ia  no  need  fci  ja  general  waiver 
since  the  vast  aiaioriM  of  transit 
authorities  use  biaa-p|^  rather  Ihaa 


radialliret.Ifa 


iiaktflhe'*Bair  tousearadialtirapradacadbyi^helia 

inBarapa 
avaJbMe 
requirements 


,  hCchchnia 


watvenare 


J::. 


authority  wanted 


UMTA  Analysis 

It  appears,  after  reviewii^  aU  of  the 
conunents  raceived  with  spccasl 
emphasis  on  those  received  bam 
counsel  for  the  three  tire  mllnllfA<;^l^^y^a  ^ 
thai  UMTA  is  faced  with  being  asked  to 
great  a  waiver  of  a  statutory 
requirement  for  what  is,  in  essence,  a 
strict  conaaefdat  argaaacnt  as  to  which 
technehigy  is  beat  far  thestaadaid 
urban  transit  vehicle.  Firestone  and 
Goodyear  argue  that  bias-ply  tires  ace 
better,  while  Michelin  obviously  argues 
that  radial  tkes  are  bett«-. 

UMTA*s  overriding  concern  In  this 
matter  is  that  the  granting  of  a  general 
public  interest  waiver  to  aHow  the  me 
of  a  foreign  prodaet  in  competition  with 
domestic  prochiets  would  send  the 
wrong  message  ooneerntng  UI^FA's 
enforcement  and  implementation  of  the 
"Boy  America"  requtrements.  The  intent 
of  the  Riy  America  provision  is  to  foster 
and  encourage  production  of  materials 
in  the  United  Stales  for  use  in  federalhr 
funded  mass  transit  proieet.  The         . 
granting  of  a  general  wafver  to  allow  a 
foreign  produced  item  to  have  equal 
competitive  status  with  domestically 
produced  items  is  contrary  to  the  dear 
intent  of  the  statiitory  provision. 

Michelin  has  indicated  that  it  wouU 
utilize  the  waiver  to  determine  if  a 
market  for  its  bus  tire  exists  in  Ihe 
United  States.  Once  a  determination 
concerning  this  market  is  made  by 
Michelin.  Michelin  has  stated  that  it 
would  coQsider  estaUishiRg  a 
production  line  for  radial  bus  tires  in  the 
United  States. 

It  is  UMTA's  position  that  Coi^css 
intended  that  thie  public  interest  waiver 
provision  of  the  Surface  Transportation 
Assistance  Act  of  1962  be  utilized  in 
extremely  limited  sttuations.  It  is 
UMTA's  position  that  such  a  waiver 
was  not  intended  to  be  used  to  aUow  a 
product  manufactured  outside  of  the 
United  Stoles  to  be  aarket-tested  in  Ae 
United  States  while  the  manaEscturer  oi 
such  fffoduct  made  a  marhetiag 
detetmination  concerning  whether  it 
was  economically  feasible  to  initiate 
full-scale  prodaction  of  sach  product  in 
the  United  Slates.  Therefore,  UMTA  is 
hereby  denying  MicheKn's  request  for  a 
general  public  interest  waiver  to  permit 
(he  preewement  of  its  radial  bns  tires 
produced  in  various  locations  in  Europe. 
UMTA's  action  in  denying  this  waiver 
request  does  not  preclude  Michelin  tires 
from  being  considered  for  any  waiver  on 
a  case-by-case,  individual  procurement 
basis;  nor  does  this  action  indicate  any 
position  of  UMTA  relative  to  (he  merits 
of  a  radial  bus  tire  as  opposed  to  a  bias- 
ply  bus  tire. 


Federal  Rasister  /  Vol.  53.  No.  llS  /  Wednmidiky.  |une  15.  1888  f  Notices 


S 


Dated  June  la  1968. 
Edwaid  J.  Babbitt. 
Chief  Counsel. 

(FR  Doc.  88-13452  Fried  6-10-68;  12:53  pm] 
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DEPARTMENT  OF  THE  TREASURY  ! 

PubMc  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  June  9, 1988.  | 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  tmder 
the  Paperwork  Reduction  Act  of  1960, 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
OfHcer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

U3.  Customs  Service 

OMB  Number.  \h\b-OMa, 

Form  Number.  CF  3311. 

Type  of  Review.  Reinstatement. 

Title-.  Declaration  for  Free  Entry  of 
Returned  American  Products. 

Description:  Hie  form  is  a  declaration 
by  an  importer  that  certain  merchandise 
was  made  in  the  U.S.,  that  no  drawback 
was  claimed  at  the  time  of  exportation, 
that  the  merchandise  was  not  advanced 
in  value  while  outside  the  U.S.  and  is 
not  eligible  to  be  into  U.S.  without 
paying  duty. 

Respondents:  Businesses  or  other  for- 
profit.  Small  Businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
10.500.  I 

Estimated  Burden  Hours  Per 
Response:  5  minutes.  ' 

Frequency  of  Response:  On  occasion. 

Estimated  Average  Reporting  Burden: 
42.021  hours. 

OMB  Number.  1515-4XX6. 

Form  Number.  CF  7501  and  CF  7501A. 

Type  of  Review:  Reinstatement      j 

Title:  Entry  Summary. 

Description:  The  document  is  used  by 
Customs  as  a  record  of  the  import 
transaction,  to  collect  the  proper  du^' 
taxes,  exactions,  certifications  and  :  [ 
enforcement  endorsements,  and  to     ^ 
provide  copies  to  Census  for  statistical 
purposes! 

Respondents:  Businesses  or  other  for- 
profit.  Small  Businesses  or 
oiganizations. 


Batimated  Number  (^  R»$poadentMi 
2.67S. 

Estimated  Burden  Hours  Per 
Response:  14  minutes. 

I^eqaency  trf  Response:  On  occanon. 

Estimated  Average  Retorting  Burden: 
3,454,852  hours. 

Clearance  Officer.  John  L  Poore  (202) 
566-2491,  U.S.  Customs  Service,  Room 
6426. 1301  Constitution  Avenue,  NW., 
Washington.  DC  20229. 

OMB  Reviewer.  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget  Room  3206,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Oak  A.  Motsn. 
Departmental  Reports  Management  Officer. 

(PR  Doc.  88-13440  Filed  6-14-88:  ft4S  am) 


Customs  Service 

Performsnoe  Review  Boards 
Appuiiiuneiu  Of  Memoers 

AOCNCV:  U.S.  Customs  Service, 
Department  of  Treasury. 
AcnoN:  General  notice. 

■uidiUlt.  This  notice  announces  the 
appointment  of  the  members  of  the 
Umted  States  Customs  Service 
Performance  Review  Boards  (PRBs)  in 
accordance  with  Stf.S.C  4313(c)(4).  The 
ptupose  of  the  PRBs  is  to  review  senior 
executives'  performance  appraisals  and 
make  recommendations  regarding 
performance  and  performance  awards. 
EFFECTIVE  OATS:  May  15,  ig6& 
FOR  FUMTHEn  mFONMATION  CONTACi: 

Robert  M.  Smith,  Acting  Director.  Office 
of  Human  Resources,  U.S.  Customs 
Service,  Post  Office  Box  636. 
Washington.  DC  20044;  (202)  634-5270. 
SUFPLEMENTARV  INFOmiATKMl: 


view 


Background 

There  are  two  Performance  Re 
Boards  in  the  U.S.  Customs  Service. 

Performance  Review  Board  1 

The  purpose  of  this  Board  is  to  review 
the  performance  appraisals  of  Senior 
Executives  rated  by  the  Commissioner 
and  Deputy  Commissioner.  The 
members  are: 
Chester  C  Bryant  Comptroller,  Bureau 

of  Alcohol,  Tobacco  and  Firearms, 
Stephen  E.  I'figgins,  Director,  Bureau  of 

Alcohol.  ToMcco  and  Firearms: 
-John  W.  Mangels,  Director,  Office  of 

C^ratimu,  Oepartraeht  of  T^SMuy; 
John  F.  Simpioii.  Deputy  Auittant 

Secretary  for  Regulations,  Trade  and 
t    TarilFBiuoreenentDep^lmeDtof 

Tteasury. 


Performance  Review  Board  Z 

The  purpose  of  this  Board  is  to  review 
the  performance  anvaisals  of  all  Senior 
Executivef  except  diose  rated  by.  the 
Oommistioneror  Deputy  Conunissioner. 
All  are  Assistant  Commissioners  or 
Regional  Commissioners  of  U.S. 
Customs  Service.  The  members  are: 

Assistant  Commissioners: 

William  P.  Rosenblatt  Office  of 

Enforcement 
William  Green.'  Office  of  Internal 

Affairs; 
Samuel  H.  Banks,  Office  of  Inspection 

and  Control; 
Eugene  Mach,  Office  of  Commercial 

Operations; 
James  W.  Shaver,  Office  of  International 

Affairs. 

Regional  Commissioners: 

John  R.  Grimes.  South  Central  Region; 
Edward  Kwas,  New  Yoric  Region; 
George  Heavey,  Southeast  Region; 
Richard  McMiUlen.  North  Central 

Region; 
James  Piatt  Southwest  Region: 
Quintin  Villanueva,  Jr.,  Pacific  Region. 

Dated:  May  25. 1988. 
IVUIiaiii  VoB  Raab, 
Commissioner  of  Customs. 
[PR  Doc.  88-13465  Piled  6-14-88: 8.-45  am) 


UMTED  STATES  INSTITUTE  OF 
PEACE 

Bylaers  Of  ttte  Corporation 

AOINCV:  United  States  Institute  of 

Peace. 

ACnON:  Notice  of  adoption  of  corporate 

bylaws. 


r.  This  document  contains  the 
bylaws  of  the  United  States  Institute  of 
Peace.  The  United  States  Institute  of 
Peace  Act  42  U.S.C.  4601,  established 
the  United  States  Institute  of  Peace  as 
an  independent  nonprofit  corporation, 
governed  by  a  15-member  Board  of 
Directors  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate.  Meeting  in  public  session  on 
April  28, 1068,  the  Board  of  Directors 
adopted  the  following  bylaws,  which 
became  effective  that  day. 

The  Bylaws  reconfirm  the  nature  and 
powers  of  the  corporation,  establish 
definitions,  and  direct  where  the 
Institiite's  offices  may  be;  describe  the 
Board  of  Directors,  including  terms  of 
office,  qualificatioQ.  duties,  and 
compensatiod,  addireSi  ttieqaestion  of- 
outside  interests  of  directors  aod 
officers;  set  f«»rtti  the  governing  rules  for 


I 


s 
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Board  anjl  Board  committee  meetings, 
including  auorums.  rules  on  public 
meetingslaifid  executive  sessions, 
minutes,  and  Board  action  without 
meetings:  prescribe  the  selection 
procedur^^and  responsibilities  of 
officers  and  employees  and  address 
their  con^lensation  and  outside 
interests;  Cover  periodical  financial 
reports  to  the  Board  and  the  transfer  of 
funds  to  idle  Endowment  of  the  United 
States  Inititute  of  Peace:  establish 
prohibitiois  and  standards  on  the 
intervention  in  ongoing  conflicts, 
lobbying;  political  activity,  classified 
resesrch.  and  political  tests  and 
qualificatiDns;  require  a  corporate  seal; 
cover  the!  Question  of  indeatmification; 
establish  Itfie  corporation's  fiscal  year, 
set  forth  the  Bylaws  amendment 
procedure]  and  make  the  Bylaws 
effective  as  of  their  date  of  adoption. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Institute  publishes  these  Bylaws 
today  as  part  of  its  effort  to  ensure  full 
public  noUce  and  also  to  invite 
commentslTo  provide  comments  or 
obtain  furaier  information,  write  or  call: 
Charles  Uaryea  Smith.  General  Counsel, 
United  States  Institute  of  Peace,  1550  M 
Street.  NW..  Suite  700.  Washington  DC. 
20005-17(M,  (202)  457-1700. 

Article  l-)-Nature  and  Powers  of  the 
Corporatifvi 

Section  ll  Nature  of  the  Corporation. 

The  Unfjed  States  Institute  of  Peace  is 
the  independent,  non-profit  corporation 
estabiish^ll  by  section  1704  of  United 
States  Inddtute  of  Peace  Act,  Title  XVH 
Pub.  L  981-625;  98  Stat.  2492. 2649;  22 
U.S.C.  4601  (1984),  as  amended.  The 
Corporation  will  serve  the  people  and 
the  Government  through  the  widest 
possible  itange  of  education  and  training, 
basic  and!  Applied  research,  and 
informatioii  services  on  the  means  to  . 
promote  international  peace  and  the 
managem|e|it  and  resolution  of  conflict 


nations  and  peoples  of  the 


among  th(! 
world. 

Section  2.  i^wera  and  Duties. 

The  powers  and  duties  Of  the 
Corporatiia^  are  as  set.for1}i  in  the  Act 
The  powckk  of  the  CcMporation  include, 
to  the  extMit  consistent  with  the  Act,  the 
powers  conferred  upon  a  nonprofit 
corporatiaB  by  the  District  of  Columbia 
Nonprofit  Corporation  Act. 

Afttcle  It -[Definitions 

Section  1.  As  used  in  these  Bylaws, 
except  wMre  the  context  otherwise 
requires-^\ 

(a)  "Act*^  means  the  United  States 
Institute  d(  Peace  Act  Htle  XVn  of  Pub. 
L  98-525;  98  Stat  2492, 2649;  22  U3.C 


4601  (1964),  as  it  is  now  or  may  be 

amended: 

(b)  "Board"  means  the  Board  of 
jDirectors  of  the  Corporation; 
I    (c)  "Chairman"  means  the  Chairman 
I  of  the  Board  of  Directors  initially 
appointed  and  thereafter  elected 
pursuant  to  section  1706(h)(1)  of  the  Act: 

(d)  "Corporation"  means  the  United 
States  Institute  of  Peace  established  by 
section  1704  of  the  Act 

(e)  "Director"  means  a  voting  member 
of  the  Board  of  Directors  appointed 
pursuant  to  section  1706  of  the  Act 

(f)  "Grantee"  means  an  institution  or 
individual  who  has  received  a  grant 
from  the  Institute: 

(g)  The  pronouns  "he,"  "him"  and 
"his"  mean,  respectively,  "he  or  she," 
"him  or  her,"  and  "his  or  hers": 

(h)  "Fellow" .means  an  individual  who 
has  received  a  fellowship  or  other  form 
of  supportirom  the  Institute  as  part  of 
the  Jennings  Randolph  Program  for 
International  Peace; 

(i)  "Member  of  the  Board"  means  a 
Director  or  the  President  of  the 
Corporation;  , 

(j)  "Person"  means  an  individual, 
corporation,  association,  partnership, 
trust  or  other  legal  entity: 

(k)  "President"  means  the  President  of 
the  Corporation  appointed  pursuant  to 
section  1707  of  the  Act 

(1)  "Recipient"  means  any  person 
receiving  financial  assistance  bom  the 
Corporation. 

Article  W— Offices 

Section  1.  Principal  Offices. 

The  Corporation  shall  maintain  its 
principal  office  in  the  District  of 
Columbia. 

Section  2.  Other  Offices. 

The  Corporation  may.have  offices  at 
such  other  places,  either  within  or 
without  the  District  of  Columbia,  as 
determined  by  the  Board. 

Article  IV— Board  of  Diroctots 

Section  1.  General  Powers. 

The  powers  of  the  Coiporation  are 
vested  in  the  Board,  subject  to  the 
provisions  of  the  Act 

Section  2.  Number.  Terms  of  Office,  and 
Qualificationa. 

The  Board  shall  consist  of  fifteen 
Directors,  with  appointments, 
qualifications,  and  terms  of  office  as 
provided  in  section  1706  of  the  Act. 
Eleven  shall  be  appointed  firom  outside 
of  federal  service  by  the  President  of  the 
United  States  subject  to  Senate 
confirmation.  The  Secretary  of  State, 
Secretary  of  Defense,  Director  of  the 
Arms  Control  and  Disarmament  Agency, 
and  President  of  the  National  Defense 


University,  shall.  Pursuant  to  section 
1706(bKl}-(4),  be  ex  officio  voting 
members  of  the  Board.  Not  more  than 
ei^t  voting  members  of  the  Bocuil  may 
be  members  of  the  same  political  party. 
If  the  president  of  the  NatitHul  Defense 
Univewty  is  a  member  of  the  Board  and 
is  an  active  duty  military  officer,  he  may 
assert  the  tradition  of  political  neutrality 
Of  the  American  military  and  no  political 
party  membership  shall  be  attributed  to 
him.  If  any  of  the  four  ex  officio  voting 
members  elects  not  to  serve,  he  may 
designate  a  Senate-confimed  and 
otherwise  eligible  subordinate  official 
from  his  agency  or  department  to  serve 
on  the  Bocfrd.  Such  designation,  in  order 
to  be  effective,  must  be  in  writing, 
signed  by  the  agency  or  departemnt 
head,  and  received  by  the  Chairman  at 
the  faistitute's  office.  The  Chairman  shall 
transmit  information  on  the  designation 
to  all  other  members  of  the  Board  within 
30  calendar  days  or  at  the  next  meeting 
of  the  Board,  whichever  comes  first. 
Changes  in  the  Board's  ex  officio 
membership  shall  be  announced  to  the 
public  no  later  than  at  the  first  public 
meeting  of  the  Board  of  Directors 
following  receipt  of  the  letter  of 
designation  by  the  Chairman.  The 
President  shall  serve  as  a  nonvoting 
member  of  the  Board. 

Section  3.  The  Chairman  and  Vice 
'  Chairman  of  the  Board. 

(a)  Every  three  years,  commencing 
with  the  expiration  of  the  term  of  the 
first  Chairman  appointed  by  the 
President  of  the  United  States  or  at  such 
other  times  as  there  may  be  vacancies  in 
such  office,  the  Board  shall  elect  a 
Chairman  firom  among  the  Directors 
appointed  fit>m  outside  of  federal 
service  under  section  1706(b)(5)  of  the 
Act  The  Board  may  also  elect  a  Vice 
Chairman  for  a  term  not  to  exceed  three 
years  from  among  the  Directors 
appointed  itom  outside  of  federal 
service  under  section  1706(b)(5)  of  the 
Act 

(b)  The  Chairman  shall  preside,  if 
present  at  alhneetings  of  the  Board: 
carry  out  all  other  functions  required  of 
him  by  the  Act  and  these  Bylaws;  and 
represent  the  Board  in  matters 
concerning  the  day-to-day  operations  of 
the  Institute.  The  Vice  Chairman,  if  any, 
shall  presldfliin  the  absence  of  the 
Chairman,  at  meetings  of  the  Board  and 
shall  perform  such  other  duties  as  from 
time  to  time  may  be  requested  of  him  by 
the  Chairman. 

Section  4.  Outside  Interests  of  Directors 
and  Officers. 

(a)-No  members  of  the  Board  may 
participate  in  any  decision,  action,  or 
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recoauBendatioa  artth  respect  to  any 
matter  wMcfa  dtaectly  «id  finandally 
benefits  such  OMmber  ix  pertahw 
specifically  to  any  pvMk:  body  or  any 
pchrste  or  nonprorfM  fkra  or  organisation 
wifli  wMch  tile  member  is  tiben  formally 
associated  or  lias  been  fbnnaHy 
associated  within  a  period  of  two  years, 
except  ftat  diis  provision  sfaaU  not  be 
cons  traced  prohibit  an  ox  officio  . 
member  of  the  Board  from  participation 
in  actions  of  tfie  Board  whidi  pertain 
specifically  to  the  public  body  of  which 
that  member  is  an  officer. 

(b)  Pursuant  to  reporting  piiocedures 
established  from  time  to  time  by  Board 
resolution.  All  Directors  and  Officers 
shaU.  on  an  annual  basis  after  assuming 
office,  file  with  the  Institute's  Ethics 
Officer  (or  General  Counsel  if  no  Ethics 
OfBcer  has  been  designated)  a  list  of 
those  activities  and  relationships  which 
might  reasonably  raise  an  issue  of 
conflict  of  interest  or  the  appearance  of 
a  conflict  of  interest  with  respect  to  the 
mandate  and  activities  of  the  institute. 

Section  S.  Cot^pensation. 

A  Director  appointed  by  the  {Resident 
from  outKde  of  Csderal  service  shaU  be 
entitled  to  receive  the  dafly  equivalent 
of  the  annual  rate  of  basic  pay  in  eSect 
for  grade  GS-18  of  the  General  Schedule 
under  section  5332  of  title  5.  United 
States  Code,  for  each  day  daring  which 
the  Directar  is  engaged  in  die 
perfoRBaace  of  duties  as  a  mesnber  of 
the  Board. 

Sectioa  &  Travel  \ 

Whfle  away  frmn  his  home  or  regular 
place  of  business  in  die  performance  of 
duties  for  tfie  Institate,  a  Director  shtdl 
be  allowed  tfavel  expenses,  including  a 
per  diem  in  lieu  of  si^istence,  not  to 
exceed  die  expenses  allowed  persons 
employed  inteimitieiitly  in  Government 
service  nnder  section  S709(b)  of  title  S, 
United  States  Code.  AH  travel,  odier 
than  to  attend  meetings  of  the  Board,  for 
whch  a  Director  seeks  reimbursement 
from  the  InstttBte  shall  have  the  prior 
authorization  of  the  Chakman  or 
PresMent. 

Ariide  V-Meeltafi  of  Diracloa 

Section  J.  Meetings.         ^ 

Mee(ii«s  of  die  Board  shall  be  held  at 
least  two  tines  eadi  calendar  year. 
Meetiatgs  shall  be  hdd  at  faitervals  and 
locations  determined  by  the  Chahman. 
If  any  five  members  of  the  Board  request 
in  writing  that  a  meeting  be  schednled,! 
the  Chairman  shall  schedule  a  meetings 
to  oocar  wfdihi  45  days  of  receiving  ssch 
request. 


Section  Z.  Agenda. 

The  Chairman  shaU  cause  to  be 
prepared  the  agenda  for  each  meeting, 
and  shall  include  the  agenda  in  the 
notice  of  the  meeting  sent  to  all 
Directocs.  Any  matters  appearing  on  the 
agenda  m^lioh  the  Chairman  believes 
should  be  discussed  ia  a  closed  session 
in  accordance  widi  section  1706(h)(3)  of 
the  Act  shall  be  so  noted. 

Section  3.  {^otvia:  Manner  of  Acting. 

(a)  A  majority  af  the  Directors  shall 
constitute  a  qaommtot  a  Board  meeting. 
Except  as  otherwise  specifically 
provided  by  law  or  these  Bylaws,  the 
vote  of  a  flsajerity  of  the  Directors 
present  at  dw  time  of  a  vote,  provided 
that  a  quecum  is  present  at  such  time, 
shall  be  tibeact  ot  the  Board.  A  Director 
who  is  present  at  a  meeting  of  the  Bocud 
bet  who  recuses  or  abstains  from 
participation  in  die  deliberation  or  vote 
on  any  matter,  whether  he  remains  in 
the  meeting  room  or  withdraws 
therefrom  during  the  deUberetion  or 
vote,  may  be  counted  for  purposes  of 
determining  whethw  or  not  a  quorum  is 
present,  and  if  a  qaonira  is  present  die 
vote  of  a  majority  of  the  then  voting 
Directors  shall  be  tiw  act  of  the  Board. 
After  haviog  convened  with  a  quorum,  a 
meeting  may  conlinae  widxmt  a  quorum, 
but  DO  vote  be  taken  unless  a  quorum  is 
present 

(b)  Each  Director  is  entided  to  one 
vote.  Voting  rights  of  Directors  may  not 
be  exercised  by  proxy. 

Section  4.  Public  Meetings;  Executive 
Sestions. 

All  meetings  of  the  Board  shall  be 
opeh  to  public  observation  and  shall  be 
preceded  by  reasonable  public  notice, 
for  which  purpose  notice  in  the  Federal 
Register  shaU  be  deemed  to  be 
reasonable.  As  provided  in  section 
1706(hK3)  of  die  Act  die  Board  may 
close  portions  of  a  meeting,  opon  a 
majority  vote  of  its  members  present 
and  widi  the  vote  recorded  and  taken  in 
piibKc  session,  widcft  are  lilwly  to 
disclose  information  Hkely  to  affect 
adversely  any  ongoing  peace  proceeding 
or  activity  or  to  disclose  information  or 
matters  exempted  from  public  disclosuie 
pursuant  to  subsection  [Q  of  the 
Government  in  the  Sunshine  Act, 
section  552b  of  Tide  S,  United  States 
Code.  The  chairman  of  the  meeting  shaH 
announce  the  general  subject  of  die 
closed  session  piiot  to  such  a  vote. 

Section  &  Miimtet. 

The  Institute  sMm  keep  minutes  of  die 
proeee<fingB  of  the  Beard  and  of  any 
conunttee  haviiig  mtiliQrfty  under  uie 
Bomq.  IBS miiHiies shan recorii  the 


naoMM  of  the  Directors  present,  subjects 
addressed,  and  niy  actions  taken.  The 
minutes  of  each  meeting  shall.be 
available  fior  inspection  by  the  public  in 
the  form  approved  by  die  Board. 

Section  A  Action  by  Directon  Without  a 
Meeting. 

In  exceptional  drcnmstances,  any 
action  wMch  may  be  taken  at  a  meeting 
ot  die  Board  may  be  taken  widiout  a 
meeting,  if  agreement  or  ratification  in 
writing,  setting  forth  the  action  taken,  is 
signed  by  aH  oJF  the  Directors.  Any  such 
action  so  taken  shall  be  hiduded  on  die 
agenda  of  die  next  meeting  of  the  Board 
for  discussion,  ratification,  or  such  other 
action  as  may  be  indicated  by  the 
circumstances. 

ArtideVI    Tei— Utees 

Section  1.  Establishment  and 
Appointment  of  Committees. 

The  Board  shaU  have  the  fbUovtring 
permanent  committees:  Education  and 
Training:  Research  and  Studies: 
Information  Services;  Institutional 
Planning:  Organization  and 
Administratiaii;  and  ParsonneL  The 
Board  may.  by  resolution  of  a  majority 
of  die  full  Bond,  establish  (and 
thereafter  dissolve)  such  other 
executive,  standing,  permanent  or 
temporary  committees  to  perform  sudi 
functions  as  the  Board  may  designate. 
The  authori^  of  any  such  committee 
shaU  expire  at  the  time  spedfied  in  such 
resolution  or  subsequendy  determined 
by  die  Board.  The  Chairman  shall 
appoint  Directors  to  serve  on  such 
committees,  as  well  as  the  members 
who  shall  chair  such  committees.  The 
Chairman  dnH  be  a  voting  member  of 
each  committee.  The  President  shall  be 
a  nonvoting  member  of  eadi  committee. 

Section  2.  Committee  Procedures. 

(a)  Except  as  otherwise  provided  in 
these  Bylaws  or  in  the  resolution 
estabUsMng  the  committee,  a  majority  of 
the  voting  members  of  a  committee,  or 
ono'half  of  such  aaembers  if  their 
number  is  even,  shall  constitute  a 
quorum.  A  Director  who  is  present  at  a 
meeting  of  a  committee  but  who  refuses 
or  abstains  frem  participation  in  the 
deliberation  or  vote  on  any  matter, 
w^iether  he  remains  fai  die  meeting  room 
or  withdraws  tfaemfirom  duriqg  the 
deliberation  or  vote,  may  be  counted  for 
purposes  of  deteminfng  wfaedier  or  not 
a  quorum  is  present  and  if  a  quorum  is 
present  the  vote  of  a  majority  of  the 
then  voting  Directors  shall  be  the  act  of 
the  committee.  The  vote  of  a  majority  of 
the  voting  menuiers  present  at  die  time 
of  a  vote,  if  a  qaomm  is  present  at  sudi 
time,  dwH  be  t^e  act  of  die  committee. 
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After  hav  \:  ig  convened  with  a  quorum,  a 
meeting  1 1  ly  continue  without  a  quonuh. 
but  no  vok^  may  be  taken  unless  a 
quorum  i^  present. 

(b)  Eachi  voting  member  of  a 
committee:  is  entitled  to  one  vote.  Voting 
rights  of  committee  members  may  not  be 
exercised  by  proxy. 

Section  3\  Public  Meetings:  Executive 
Sessions.  | ; 

All  me»ng8  of  any  committee  of  the 
Board  sha|  be  open  to  public 
observatibb  and  shall  be  preceded  by 
reasonab^  public  notice,  for  which 
purpose  notice  in  the  Feiiefal  Register 
shall  be  deemed  to  be  reasonable.  As 
provided  ia  section  1706(h)(3)  of  the  Act, 
a  commitlae  may  close  portions  of  a 
meeting,  upon  a  majority  vote  of  its 
members  present  and  with  the  vote  - 
recorded  ahd  taken  in  public  session, 
which  are  likely  to  disclose  information 
likely  to  affect  adversely  any  ongoing 
peace  probeeding  or  activity  or  to 
disclose  information  or  matters    ' 
excempteq  from  public  disclosure 
pursuant  td  subsection  (C)  of  the 
Government  in  the  Sunshine  Act, 
section  55|:^  of  Title  5,  United  States 
Code.  Th^  chairman  of  the  maeting  shall 
announce!  ^e  S^neral  subject  of  the 
closed  sediion  prior  to  such  a  vote. 

Article  VQi-Ofiicers  and  Employees 

Section  l.lOfficers. 

The  ofilders  of  the  Corpdlcption  shall 
be  a  Presiflent,  a  Vice  President,  and 
such  othet  bfficers  as  the  Board  from 
time  to  time  shall  determine  to  be 
necessary.  The  ofTicers  shall  have  such 
authority  and  shall  perform  such  duties, 
consistent  With  the  Act  and  these 
Bylaws,  a^lmay  be  determined  by  the 
.  Board  by  resolution  or,  with  respect  to 
all  ofTicert  but  the  President,  by  the 
President  qonsistent  with  policies 
establishejd  by  the  Board.  The  President 
shall  supe^se  and  direct  the  other 
officers  in:  tiie  performance  of  their 
duties,      j : 

Section  ZiAppointq^ent,  Tenn  of  Office, 
and  Qualmcations. 

The  Pre^dent  shall  be  appointed  by 
majority  vjdte  of  the  full  Board  for  a 
speciflc  bi^i  renewable  term  of  not  less 
than  one  yaar  and  not  more  than  three 
years.  Each  officer  of  the  Corporation 
other  than  the  President  shall  be 
appointed||>y  majority  vote  of  the  full 
Board  for  a  speciHc  term  or.  if  not 
specifted,  for  a  term  that  may  not 
exceed  thiae  years  without  the 
appointmei|t  being  reaffirmed  by  the 
Board.  All  OfTicers  shall  serve  at  the 
pleasure  oif  the  Board.  An  ofHcer  shall 
hold  office  until  a  successor  is  duly 


appointed  in  his  stead  or  until  he  resigns 
or  is  removed  in  the  manner  providedin 
section  3  of  this  Article. 

Section  3.  Removal. 

The  officers  of  the  Corporation  may 
be  removed  by  a  majority  vote  of  the  full 
Board.  Such  removal  shall  be  without 
prejudice  to  the  contract  rights,  if  any,  of 
the  person  so  removed,  nor  shall  the 
appointment  itself  of  the  officer  be 
construed  to  create  contract  rights. 

Section  4.  Resignation. 

Any  officer  may  resign  at  any  time  by 
giving  a  written  notice  of  his  resignation 
to  the  Chairman.  An  officer  other  than 
the  President  shall  also  submit  written 
notice  of  his  resignation  to  the  President. 
Such  resignation  shall  take  effect  at  die 
time  it  is  received  by  the  Chairman, 
unless  another  time  is  specified  therein. 
The  acceptance  of  such  resignation  shall 
not  be  necessary  to  make  it  effective. 

Section  5.  The  President. 

The  President  is  a  nonvoting  member 
of  the  Board  and  the  Chief  Executive 
Officer  of  the  Corporation,  with  the 
responsibility  and  authority  as  provided 
in  the  Act,  these  Bylaws,  policies 
established  by  the  Board,  and  rules  and 
regulations  promulgated  pursuant  to  the 
Act,  these  E^laws,  or  Board  policies  for 
(1)  The  day-to-day  administration  of  the 
affairs  of  the  Corporation,  (2)  the 
appointment  and  removal  of  such 
employees  of  the  Corporation  as  he 
determines  necessary  to  cany  out  the 
purposes  of  the  Corporation,  and  (3)  the 
exercise  of  such  other  powers  incident 
to  the  office  of  the  President  and  the 
performance  of  such  other  duties  as  the 
Board  may  from  time  to  time  prescribe. 
These  powers  include  those* enumerated 
in  section  1707(b).  (c).  and  (d)  of  the  Act. 
which  include  the  receipt  and 
disbursement  of  public  monies, 
obtaining  and  making  grants,  entering 
into  contracts,  establishing  and 
collecting  fees,  and  making  personnel 
decisions. 

Section  ft  Vice  President. 

The  Vice  President  shall  have  such 
powers  and  shall  perform  such  duties  as 
the  Board  has  determined  and  as  the 
President  may  from  time  to  time 
prescribe,  consistent  with  policies  of  the 
Board.  In  the  absence  of  and  upon 
delegation  by  the  President,  a  Vice 
President  shall  perform  the  duties  of  the 
President,  and  when  so  acting,  shall 
have  all  the  powers  of.  and  shall  be 
subject  to  all  restrictions  upon,  the 
President. 


Section  7.  Compensation  of  Officers  and 
Employees. 

(a)  Officers  shall  be  compensated  at 
rates  determined  by  the  Board  pursuant 
to  section  1707(a)  of  the  Act. 

(b)  As  provided  in  section  1707(e)  of 
the  Act,  no  officer  or  other  full-time 
employee  of  the  Corporation  may 
receive  any  salary  or  other 
compensation  for  services  from  any 
sources  other  than  the  Corporation 
during  his  period  of  employment  by  the 
Corporation,  except  as  authorized  by  the 
Board. 

Section  ft  Outside  Interests  of  Officers 
and  Employees. 

Consistent  with  the  Act,  the  Board 
may  from  time  to  time  adopt  resolutions 
governing  the  conduct  of  officers  or 
employees  with  respect  to  matters  in 
which  the  officers  or  employees  may 
have  any  interests  that  might  be 
perceived  as  adverse  to  the  interests  of 
the  Corporation. 

Article  VIII— Transfer  of  Funds  to  the 
Endowment 

The  President  periodically  shall  report 
to  the  Board  on  the  Institute's  financial 
situation,  including  any  statutory 
requirements,  and  shall  advise  the 
Board  on  transferring  appropriated 
funds  that  have  not  been  obligated  or 
expended  from  the  Institute's  Treasury 
account  to  the  Endowment  of  the  United 
States  Institute  of  Peace,  in  exercise  of 
the  Board's  authority  under  section 
1710(b)  of  the  Act. 

Article  IX— Prohibitions 

Section  1.  Prohibition  Against 
Intervention  in  Ongoing  Conflicts. 

No  Director,  officer,  employee,  fellov 
grantee,  or  other  individuals,  acting  on 
behalf  of  the  Institute,  shall  intervene 
directly  in  any  ongoing  international 
conflict  without  the  approval  of  the 
Board  and  the  concurrence  of  the 
Department  of  State. 

Section  2.  Prohibition  Agamst  Lobb;  jng. 

The  institute  itself  shall  not  undertake 
nor  shall  any  funds  of  the  Institute  be 
used  to  influence  the  passage  or  defeat 
of  any  legislation  by  the  Congress  of  the 
United  States  or  by  any  State  or  local 
legislative  bodies,  or  by  the  United 
Nations  or  any  other  international 
governmental  body,  except  that 
personnel  of  the  Institute  may  testify  or 
make  other  appropriate  communication 
when  requested  to  do  so  by  a  legislative  ^ 
body,  a  cotnmittee.  or  a  member  thereof 
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Section  3.  ProhibHioa  Agaiaat  Political 

Activity. 

(a)  No  Director,  o^ice.  employee,  or 
any  other  person  shall,  on  behalf  of  the 
Institute,  take  a  position  for  or  against 
any  political  party  or  candidate  for 
political  office.  Nothing  in  this  section 
shall  preclude  the  right  of  an  individial 
to  express  his  opinion  in  his  private 
capacity  or  in  a  public  capacity  separate 
and  distinct  from  his  position  with  the 
Institute. 

(b)  Directors,  officers,  employees, 
fellows,  and  grantees  of  tin  Institute 
shall  exercise  due  care  in  their 
professional  and  private  activities — 
incbding,  where  appropriate,  by  use  of 
a  disclaimer — to  avoid  conAresring  the 
impression  that  their  personal  views  or 
activities  are  the  views  .or  activities  of 
the  Institute. 

Secticai  4.  Prohibiiion  Against  Classified 
Research. 

The  Institute  shall  not  sponsor  or 
support  classified  research  nor  shall  any 
officer  or  employee  of  the  Institute 
eng^e  in  classified  research,  except 
with  the  approval  of  two-thirds  of  the 
bull  Board.  The  Board  may  discuss  such 
pr(qx>sed  activity  in  executive  session, 
after  udicating  the  general  nature  of  the 


proposal  in  pttUicaecsion.  Any  dedsioB 
to  eagage  in  cl«Mified  research  in 
Institute  programs  shall  be  reported  at 
the  next  public  session  of  the  Board. 

Section  5.  Prohibition  Against  Political 
Tests  or  Qaatifications. 

No  pohtical  test  or  political 
qualification  may  be  used  in  selecting, 
appointing,  promoting,  or  taking  any 
other  personnel  action  with  respect  to 
any  Institute  oHicer,  employee,  or  agent 

Article  X— Seal 

The  Corporation  shall  have  a 
corporate  seal  in  a  form  adopted  by  the 
Board. 

Article  XI — ladeBotfication 

Present  and  past  Directors,  officers, 
employees,  and  agents  of  the  Institute 
may  be  indemnified  for  any  and  all 
liabilities  and  reasonable  expenses 
tncarred  in  connection  with  any  claim, 
action,  suit,  or  proceeding  arising  from 
present  or  past  service  for  the  Institute, 
in  accordance  with  resolutions  adopted 
by  the  Board. 

Article  XII— Fiscal  Year 

The  fiscal  year  of  die  Corporation 
shall  be  that  of  the  Federal  Government 


Aiticn 

These  Bylaws  may  be  amended  by  a 
recorded  vote  of  three-quartan  of  the 
fall  Board,  which  throf  qnnrters  shall 
include  no  less  than  two  ex  officio 
Dire<Uors,  at  each  of  two  public 
meetings,  at  least  30  and  not  more  than 
180  calendar  days  apart,  provided  that 
(a)  such  amendment  is  not  inconsistent 
with  the  Act  or  other  applicable 
provision  of  federal  law,  (b)  the  notice 
of  the  meeting  at  which  such  action  is 
taken  shall  have  stated  the  substance  of 
the  proposed  amendment,  and  (c)  the 
notice  of  such  meeting  shall  have  been 
mailed,  telegraphed,  or  delivered  to  each 
Dfarctor  at  least  five  (5)  days  before  the 
date  of  the  meeting.  j 

Article  XIV-«fiecthr«  Date 

These  Bylaws  are  effective  when 
approved  by  the  Board  and  shall  operate 
prospectively. 

Dated:  )une  t.  IMS. 
Samuel  W.  Lewis, 
President. 

[FR  Doc  a&-13483  Filed  6-14-88: 8:45  am] 
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Sunshine  Act  Meetings 


This  sectkm  ^  the  FEDERAL  REGtSTER 
contains  noobes  of  meefogs  published 
under  the  "$Dvemment  in  the  Sunshine 
Act"  (Pub.  14.  94-409)  5  U.S.C.  552b(e)(3). 

[! 

NATKNML  uUott  HELAHOIW  BOARD 

Closed  Meeting 
lunelO.  198& 

TIME  AND  DA"  "B:  1:45  p.m.,  Monday  June 
13, 1988.       I 

Pl^ce  Board  Conference  Room,  Sixth 
Floor.  1717  Pennsylvania  Avenue.  NW. 
STATUS:  Clofsed  to  public  observation 
pursuant  to  5  U.S.C  §  552b(c)(2) 
(internal  pevaonnel  rules  and  practices) 
and  (c)(6)  (pfcrsonal  information  where 
disclosure  WOuId  constitute  a  cleariy 
unwarranted  invasion  of  personal 
privacy}.       I 

MATTERS  TO  DE  CONSIDERED:  Selection 
of  Regional  Director  for  Region  34 — 
Hartford.  Cd^cticuL 

CONTACT  KilKNi  HM  MORE 
iNFORMATloli  lohii  C  Truesdale. 
Executive  Sii:retary.  Waahingtoa  DC 
2057a  Telephone  (202)  254-943a 

Dated.  Waibingtoa  DC  by  direcliaa  of  the 
Board.  |  ' 

lohaCT^wH^s. 

Exeattin  Sectary,  National  Labor 
Relations  Boai^. 

[FR  Doc  8»-l9509  Filed  S-13-«8: 9:06  ui| 
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NATIONAL  TIIANSMMTATION  SARTV 
BOARD  !  I 

OpenMeeuii^ 

TIME  AND  D^N:  9:30  a.m.  Tuesday.  June 
21. 1988. 

place:  Boar^Room.  Eighth  Floor.  800 

Independenct  Avenue  SW., 

Washington^  DC  20694. 

^ATUS:Op*li. 

iMTTERS  TO  BE  considered: 

^  1.  Safety  study:  Alcohol/Drug  Ute  and  lU 
Impact  on  Raitoad  Safety. 


Federal  Register 
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2.  RaUroBd  Briefs  Mrith  Alcohol  and/or  Drug 
Involvement  (h  Support  of  1987  Study  of 
Alcohol/Dnig  Use  and  Its  Impact  on  Railroad 
Safety). 

3.  NTSB's  Combined  Reply  to  FAA's 
Response  to  Safety  Recomroendatioos  A-87- 
4a  -40  and  -42  (Mail  Controls  88-359. 87-661. 
end  67-1380). 

FOR  MORE  INFORMATION  CONTACT  Bea 

Hardesty.  (202)  382-6525. 
Bea  Hardesty. 

Federal  Register  Liaison  Officer. 

)une  10, 1088.  ^ 

[FR  Doa  88-13510  Filed  6-13-88;  9:05  am) 
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SECURITIES  AND  EXCHANGE  COI 

Agency  Meetings  j 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meethigg  during 
the  wedc  of  June  13. 1968. 
A  closed  meeting  will  be  held  on 
Tuesday,  June  14, 1988,  at  2:30  p.m.  Open 
meetings  will  be  held  on  Thursday,  June 
16, 1988,  at  10:00  a.m.  and  2:30  p.m. 
The  CoBunissioners,  Counsel  to  die 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  oloeed  meeting.  Certain 
staff  members  who  are  responsible  for     - 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4).  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)  (4).  (8),  (9Ki)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 
Commissioner  Grundfest,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 
The  subject  matter  of  the  closed  neetir^ 
scheduled  for  Tuesday,  June  14. 1988,  at 
2:30  p.m..  will  be: 


Setdenent  of  adainlstrative  proceeding  of  an 

enidioameal  nature. 
Formal  orders  of  bivastigetioos. 
lastitution  of  injoacttve  eetioo. 
Settlement  of  iiqmctive  actloiL 
Consideration  of  amkus  participation. 
Opinion. 

The  subject  matter  tA  the  open 
meeting  scheduled  for  Tlnusday.  June 
16. 1988.  at  10:00  a.m..  will  be: 

Consideration  of  whether  to  issue  a  notice 
and  order  for  hearing  under  the  Public  Utility 
Holding  Company  Act  of  NSS  concerning  a 
proposal  by  Central  and  South  West 
Corporation,  a  registered  holding  company,  to 
expand  the  scope  of  factoring  activities 
conducted  by  its  wholly  owned  nonutility 
subsidiary.  CSW  CndiL  Inc.  For  further 
information,  please  oootact  Marttia  Cathey 
Baker  at  (aoe)  27a-28Ga 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday.  Jane 
16. 1968.  at  2:30  p.m..  will  be: 

The  Commission  will  meet  with  Financial 
Accounting  Standards  Board  (FASB)  to 
discuss  matters  of  mutual  interest.  Members 
and  staff  of  the  FASB  will  inform  the 
Conunission  about  current  FASB  activities 
and  respond  to  questions  about  particular 
protects  the  FASB  has  onder'active 
consideratiao.  These  joint  sessiona  form  a 
part  of  the  ConuBiasioa's  active  oversiidit  of 
the  private  sector's  stendard-settiag  activities 
regarding  financial  aoooualing  and  reporting. 
For  further  information,  please  contact  Jack 
Parsons  at  (202)  27Z-7343. 

At  times  changes  in  Commission 
priorities  requife  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Nancy 
Morris  at  (202)  272-3085. 
Jonathaa  G.  Katz. 
Secretary. 
June  la  1987. 

(FR  Doc  88-13502  Filed  ft-13-88;  9AS  am] 
MLLSM  CODE  ISie-OI-lt 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con^ctions  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulatiorts. 
These  corrections  are  prepared  by  the 
Office  of  ttw  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue.  I        i 


DEPARTMENT  OF  DEFENSE  | 

48  CFR  Parts  204, 205,  206, 219, 226, 
235,  and  252 

Federal  Acquisition  Regulation 
Supplement;  Contracting  With  Small 
Disadvantaged  Business  Concerns, 
Historically  Black  Colleges  and 
Universities,  and  Minority  institutions 

Correction  t      t 

In  rule  document  88-12622  beginning 
on  page  20626  in  the  issue  of  Monday, 
June  6, 1968,  make  the  following 
corrections: 

1.  On  page  20627,  in  the  third  column, 
in  the  sixth  complete  paragraph,  in  the 
fourth  line,  "composit"  should  read  , 
"composite".  In  the  same  paragraph,  in 
the  fifth  line,  "of  should  read  "for".  1 

2.  On  page  20628,  in  the  second      > 
column,  in  amendatory  instruction  9t  in 
the  19th  line,  "item  2"  should  read  "item 
3". 

3.  On  page  20631.  in  the  second 
column,  in  amendatory  instruction  42,  in 
ihe  first  line.  "Section  252.219-70009" 
should  read  "Section  252.219-7009".  r 

BiUJNQ  CODE  ISOMIH) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-49t;FRL-33«M] 


E  J.  Du  Pont  De  Nemours  &  Co^  Inc.; 
Amended  Pesticide  Tolerartce  Petition 

Correction 

In  notice  document  88-10993 
appearing  on  page  17244  in  the  issue  of 
Monday.  May  16, 1988,  make  the     < 
following  corrections:  |     . 

1.  In  the  second  column,  under 

SUPPLEMKNTARY  INFOIIMATION.  in  the 

second  paragraph,  in  the  fourth  line, 
insert "  oxy"  after  "yl"- 


2.  In  the  same  column,  in  the  last 
paragraph,  in  the  first  line,  "tolerance" 
should  read  "tolerances". 


BIUJNQ  CODE  1509-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admfaiistration 
[Docket  No.  8eM-0128] 

Bausch  &  Lomb  Optics  Center; 
Premarket  Approval  of  Bausch  & 
Lomfo'^  Renu  Lubricant  and  Rewetting 
Drops 

Correction 

In  notice  document  88-12160 
appearing  on  page  20022  in  the  issue  of 
Wednesday,  June  1, 1988,  make  the 
following  correction: 

On  page  20022.  in  the  first  column,  the 
Docket  Number  should  read  as  set  forth 
above. 

BIUINO  COOE  1806414 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
'  (Docket  Na  88N-0202] 

Drug  Export;  Nitropflaster  Ratiopharm- 
SandlO 

Correction 

In  notice  document  88-12158  beginning 
on  page  20021  in  the  issue  of 
Wednesday,  June  1, 1988,  make  the 
following  correction: 

On  page  20022,  in  the  first  column,  in 
the  second  line,  "D.  Hicks"  should  read 
"Itaniel  L  Michels". 

MUNM  COM  1S0M14 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Na8«F-01 12] 

Riken  Vitamin  Co.,  Ltd.;  Filing  of  Food 
AddiUve  Petition 

Cdrrection 

fai  notice  document  88-11604 
a|q)earing  on  page  18610  in  the  issue  of 


Tuesday,  May  24, 1966,  make  the 
following  corrections: 

1.  The  company  name  should  read  as 
it  appears  in  the  subject  heading  above. 

2.  Under  FON  further  information 
CONTACT,  in  the  third  line,  "(HFF-SSS)" 
should  read  "{HFF-335]". 

MUmO  COOE  ItOMI-O 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Antitrust  Guidelines  for  International 
Operations 

Correction 

In  notice  document  88-12762  beginning 
on  page  21584  in  the  issue  of 
Wednesday,  June  8, 1988.  make  the 
following  corrections: 

1.  On  page  21584,  in  the  second 
column,  in  the  table  of  contents,  on  the 
line  following  "F.  International  Trade 
Friction  and  the  U.S.  Trade  Laws", 
insert  "Conclusion". 

2.  On  page  21585,  in  the  third  column, 
in  footnote  12,  in  the  third  line,  "section 
2R1.1"  should  read  "section  2R1.1". 

3.  On  page  21605,  in  the  first  coliunn, 
the  third  line  should  read  "agreement 
result  in  the  denial  of. 

4.  On  page  21616,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
12th  Une,  "has"  should  read  "had". 

.  5.  On  page  21615.  in  the  third  column, 
between  the  first  complete  paragraph 
and  the  heading  "Discussion",  insert  the 
following  text,  which  was  mistakenly 
omitted: 

Case  16— Voluntary  Export  Restraint 

The  Association  of  American  X 
Manufacturers  (the  "Association"), 
whose  members  are  suffering  firom 
overcapacity  slack  demand,  and  the 
impact  of  increased  X  imports  from 
Country  A,  has  been  seeking  legislated 
impwt  quotes  and  has  publicly 
announced  that  its  members  may  invoke 
a  variety  of  import-restricting  trade 
laws.  United  States  government  trade 
officials  have  informed  officials  of  the 
government  of  A  about  the  problem  and 
have  suggested  that  soine  sort  of  action 
should  be  taken  to  ease  trade  relations 
between  the  two  countries. 

In  an  effort  to  forestall  the  imposition 
Cf  U.S.  import  quotas  and  respond  to  the 
-concern  of  the  U.S.  government.  A's 
^MInl8ter  of  Trade  holds  separate 
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meetings  with  the  presidents  of  A's  five 
X  producers  and  asks  each  to  reduce  his 
or  her  company's  exports  to  the  United 
States  durii^  the  coming  year  by  ten 
percent.  Hi^  [Minister  makes  it  clear  that 
the  govemnitnt  of  A  views  this  self- 
imposedre^traint  to  be  crucial  to 
Country  A's  overall  trade  relationship 
with  the  United  States. 
«  Each  of  tbt  five  X  producers  agrees  to 
reduce  its  e^xirts  to  the  United  States. 
The  Mmisteiii  so  advises  U.S.  trade 
officials  andipublicly  announces  the 
voluntary  restraint  program.  Each  of  the 
five  X  producers  has  a  U.S.  sales 
subsidiary.  | 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21 CFR  Part  355 

[Dodwt  No.  MHMNM2] 

f 

Anticaries  Drug  Products  for  Over-tiM- 
Counter  Human  Usa;  Tantativa  Final 
Monograph 

AQENCV:  Food  and  Drug  Administration. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  that  amends  die 
tentative  final  monograph  (proposed 
rule)  that  would  establish  conditions 
under  which  over-the-coimter  (OTC) 
anticaries  drug  products  (drug  products 
that  aid  in  the  prevention  of  dental 
cavities)  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
FDA  is  issuing  this  notice  of  proposed 
rulemaking  after  considering  the  report 
and  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Dentifrice  and 
Dental  Care  Drug  Products  and  public 
comments  on  an  advance  notice  of 
proposed  rulemaking  that  was  based  on 
those  recommendations.  This  proposal 
is  part  of  the  ongoing  review  of  OTC 
drug  products  conducted  by  FDA.  This 
proposal  deals  only  with  matters 
regarding  Hnal  formulation  testing.  i.e.. 
"Laboratory  Testing  Profiles"  (LTPs), 
for  Category  I  active  ingredients  in 
dentifrice  formulations,  and  issues 
relating  to  this  testing. 

DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
October  13, 1988.  Because  of  the  leii^ 
and  complexity  of  this  proposed 
regulation,  the  agency  is  allowing  a 
period  of  120  days  for  comments  and 
objections  instead  of  the  normal  60 
days.  New  data  by  |nne  15. 198ft. 
Comments  on  the  new  data  by  August 
15, 1989.  Written  comments  on  die 
agency's  economic  impact  determination 
by  October  13, 1988. 

address:  Written  comments,  objections, 
new  data,  or  requests  for  oral  hearing  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

RM  FURTHER  INFORMATKM  contact: 

William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFN-210). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857.  301- 
295-8000. 


;Inthe 
Fadwal  Rigtolw  of  March  28.1180  (45 

I  FR  XeeOB).  FDA  publidied,  nmJar 
1 33ai0(a)(6)  (21  CFR  33aiO(a)(BR  an 

I  advance  notice  of  proposed  i 

to  establish  a  monograph  for  ore 
anticaries  drug  products,  together  w|th 
the  recommendations  of  the  Adviaan 
Review  Panel  on  OTC  Denti&ice  and 
Dental  Care  Drug  Products,  which  waa 
the  advisory  review  panel  responeibla 
for  evaluating  data  on  the  active 
ingredients  in  this  drug  class,  faiterested 
persons  were  invited  to  submit 
comments  by  June  26, 1980.  Reply 
comments  in  response  to  comments  filed 
in  the  initial  comment  period  eould  be 
submitted  by  July  28, 1980. 

In  accordance  with  {  330.ia(aMl(^  die 
data  and  information  considered  by  the 
Panel  were  put  on  public  display  fai  die 
Dockets  Management  Etanch  (HFA- 
305),  Food  and  Drug  Adnunistiation 
(address  above),  after  deletion  of  a 
small  amount  of  trade  secret 
information.  In  response  to  the  advaoce 
notice  of  proposed  rulemaking,  the  Panel 
Chairman,  4  drug  manufactures' 
associations,  10  drug  manufactnier*.  1 
consumer,  7  health  care  professionala,  2 
health  care  professional  societies,  and  1 
coalition  opposed  to  fluoridatim 
submitted  comments.  Copies  xA  the 
comments  received  are  on  puWc 
display  in  the  Dockets  Management 
Branch. 

The  agency  stated  in  the  advance 
notice  of  proposed  rulemaking  that  the 
Panel's  recommended  LTP's  r^M^sent  a 
new  concept  wM  many  technical  issuee 
yet  to  be  resolved:  therefore,  they  were 
not  included  aa  part  of  the  propoeed 
monograph  hi  the  first  segment  of  the 
tentative  final  monograph  published  in 
the  Fedetid  Register  on  Septembor  30, 
1986  (50  FR  30854).  The  agency  stated 
therein  that  the  tentative  final 
monograph  for  OTC  anticaries  drug 
products  would  be  issued  in  two 
segments.  The  first  segment  contains  the 

\  agency's  responses  to  general  comments 
on  anticaries  drag  products,  comments 
on  the  switch  of  prescription  awticariee 
drug  products  to  OTC  status,  comments 
on  ^lecific  anticaries  active  ingredients, 
iromments  on  dosages  for  anticaries 
active  ingredients,  and  comments  on  the 
labeling  of  anticaries  drug  products. 
This  second  segment,  whidi  is  an 
amendment  to  the  proposed  rule  for 
OTC  anticaries  drug  products,  coBtaine 
the  agency's  proposals  regarding  LTPa 
for  Category  I  active  ingredients  in 
dentifrice  formulations,  and  issues 
relating  to  this  testing.  The  agency  held 
an  open  public  meeting  on  Sqilrabar  n 
and  27, 1083,  regarding  unresohrod 
technical  issues  concerning  the  LTF^ 
and  reopened  the  administrative  record 


to  include  the  proceedings  of  the  public 
meeting  and  to  allow  comment  on 
matters  raised  at  the  meeting  (48  FR 
88853).  bi  a  notice  published  in  the 
Isderal  RegislBr  of  October  25. 1983  (48 
FR  48304).  die  agency  advised  diat  the 
administrative  record  for  OTC 
anticaries  drug  products  would  remain 
open  until  December  2, 1983.  to  allow  for 
wiaidoration  of  data  and  information 
diat  had  been  filed  in  the  Dockets 
Management  Branch  concerning  matters 
raised  at  the  meeting.  Data  and 
iaformation  received  after  the 
administrative  record  was  reopened  are 
on  public  display  in  the  Dockets 
Management  Branch. 

Tlie  advance  notice  of  proposed 
lulemaking,  which  was  published  in  the 
Federal  Register  on  March  ».  1980  (45 
FR  20866),  was  designated  as  a 
"proposed  monograph"  in  order  to 
conform  to  terminology  used  in  the  OTC 
drug  review  regulations  (21  CFR  330.10). 
Similarly,  the  notice  of  proposed 
rnlemaldng  for  OTC  anticaries  drug 
products,  is  designated  in  the  OTC  drug 
review  regulations  as  a  "tentative  final 
monograph."  Its  legal  status,  however,  is 
that  of  a  proposed  rule.  In  the  tentative 
final  monograph  (proposed  rule)  to 
establish  Part  355  (21  CFR  Part  355). 
FDA  stated  for  the  first  time  its  position 
on  the  establishment  of  a  monograph  for 
OTC  anticaries  drug  products,  iliis 
document  amends  the  agency's  position 
set  fuA  in  the  tentative  final 
monopaph.  Final  agency  action  on  this 
metier  will  occur  with  the  publication  at 
a  future  date  of  a  final  monograph, 
which  will  be  a  final  rule  establishing  a 
monograph  for  OTC  anticaries  drug 
products. 

The  previously  published  tentative 
&ial  monograph  (50  FR  39654)  and  tiiis 
amendment  constitute  FDA's  tentative 
adoption  of  the  Panel's  conclusions  and 
recommendations  on  OTC  anticaries 
drug  products,  as  modified  on  the  basis 
of  the  comments  received  and  the 
agency's  independent  evaluation  of  the  ' 
Amel  s  report.  Modifications  have  been ' 
made  for  clarity  and  regulatory  accuracy 
and  to  reflect  new  information.  Such 
new  iidbrmation  has  been  placed  on  file 
in  the  Dockets  Management  Branch 
(address  above).  These  modifications 
sre  reflected  in  the  following  summary 
of  the  comments  and  FDA's  responses  to 
them. 

The  OTC  procedural  regulations  (21 
CFR  330.10)  now  provide  that  any 
tasting  necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
fasuMedin  a  Category  in  classification, 
and  sahsoission  to  FDA  of  the  results  of 
ttat  testing  or  any  odier  data,  must  be 
done  during  the  OTC  drug  rulemaldng 
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•rnMiraadied), 
aad  'rtkwnit  ar  («Taiiable  (kU  are 
iosafficient  H  cinsiiy  as  ssfe  and 
effective,  and  farther  leitkig  is  ceqabed) 
at  the  final  ^JQUOipaph  stage,  bat  Witt 
use  instead  |ae  tenas  "■wnoffaph 
conditions"  |(bld  CategBry  IJ  and 
"iwniamn^^ph  laandtlioas"  (crid 
Catenaries  J)  and  IH).  Ibia  dsoameat 
retains  the  iUaceiits  cf  Catqgoriei  1. 0, 
and  lU  at  the|tflatali«e  fiaal  mifigHyli 

Tiae  agemar  advises  tibat  the 
conditioas  «ndar  which  the  drag 
produote  tMljaie  aubjact  to  this 
mooogr^yph  Motdd  be  jeneiailjr 
recogaiaed  a«  aafie  aad  «Siective  and  aol 
mishcaadedt^Dooaign^  oonditions)  will 
be  eEEective  ^  OMi^hs  aiter  the  dfte  of 
publicatiaa  <i|'tiie  fisal  saonogr^ih  ia  the 
Federal  Register.  On  or  after  that  date, 
no  ore  dru^ftjproduct  that  is  subject  to 
the  nwBoyim  and  tfiat  contams  a 
nonmonograpjlh  condition,  i.e..  a 
comfitkni  ^0t  would  cause  the  drug  to 
be  not  gene^Uy  recognized  as  safe  and 
effective  or  ro  be  aoiabmided.  nay  be 
iiitiaUr  iBtrMoGed  or  iaitiaily  defivered 
for  introdadjiiia  into  intaratate 
commerce  ei^  it  is  the  aobjaotof  an 
approved  apMicaiaa.  Anlhac.  aaf  OTC 
drug  producf^ahjactta  this  maaoffaph 
that  is  eaaactaged  or  niabalod  aAer  the 

flf  thaaoBOffiph  most  be 
in  oampliam^  avith  the  monoffaph 
regardless 
initiaUy 
for 

commerce.] 

encouraged  ^  ootapl|r  imfauteily  wi  A 
the  moBograf^  at  dte  earliest  poaaible 
date. 

ifoUuBes"  cited  throu^out 

:  Dsfar  to  the  aabmisaiaBS 
Bd  {MisensfiaraHaBt  to 
loetice  published  ia  the 
rof  Aagiist  0. 1072  (37  FR 
linfiBnaafioBthat 
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A.  GeaemI  Cammeatsoa  AoticanM 
DiygProduo^ 

L  Umb  diJiBMaia  addraseed  the 
impoctanoa  d^lba  availabillly  of  tba 
fluorideion  |q««taUithii«lhe 
effecWvanaai  rf  OTTC  anMcarias    . 


'sTsHMtveCondnshns        fhwrids  ien-lTwoa—Biit 


^eMBfioes.  una^somiwetit  stated  Ihat  tbe 
r  anei  veoogBBeci  isis  isipofTaiice  and 
aateMnSMd  wuty^  to  nww  that  the 
,a vaHsofH^  ^n  ne  nvorlcte  ion  is 
ultinaieqr  reoponsiMe  tot  Hie  catiosttrtic 
effect  n  enncanes  deiilfuluss.  and  thai 
the  aowoe  «f  liie  Jlooride  ioB  wras  not  an 
iseae  in  4he  ftari's  deliberations.  A 
second  comment  acioiowledged  the 
importance  of  the  availairiHty  of  the 
fluoride  ion,  bat  felt  that  or^  one 
canoeniraSon  'Ot  fne  snuule  flnonde  ion 
should  be  ^ecified  in  the  Panel's  tables 
for  each  acHv«  flaoride  cerapeund 
rather  tfnn  vriaes  forboAi  a  fresUy- 
prepared  paste  and  an  aged  paste.  The 
conunent  was  opposed  to  the  LTP 
parameters,  which  it  believed  imposed 
arbllrary  standards  not  correfnted  with 
cHaienl  data  aad  veqaired  Ihe 
estabfahment  «iftirferenoe  standards. 
Hie  caonnent  daimod  that  no  one  has 
preacBtod  resates.ft^om  Ae  dnee 
biologioat  teats  iii  the  LTPs  that  can  be 
correlated  wMi  dimcal  eReoSvenees. 
FMher,  Iheconnnent  stated  that  die 
spedfioatiia  of  a  ndninwan  avaiUble 
flnorida-ooaipound  concentration  and  an 
analytical  prooe^ire  for  detennioiRg 
this  concentratien  s^fioe  to  enswe  an 
eHective  antioaries  dentifrice. 

The  third  conaMnt  agreed  tiint  yie 
fluoride  ion  is  aoMy  responnble  for  the 
efieclivBness  «f  an  «iticaries  denti&we, 
bat  was  canoamadnboot  the  exchisien 
of  «fganlc  flnaride  oompocBids  as  a 
souraecflhe  Saeride  ion.  The  comment 
didttolprevide  ttw  specific  names  of 
any  Ofganic  flnorida-contaifl^ 
conpaands«r  ai^  data  to  show  A»t 
these  coHpuunds  are  sefe  andeSactive 
as  anticBrtai  ageuls.  Ttecemnitiit 
clahned  that  the  Panel  was  only 
iirtereatad  in  aaaasuring  the  emooit  of 
available  iaoride  ion  and  not  ^  source 
of  the  fluoride  Ion.  The  coniaient  noted 
that  the  Panel  did  not  review  any  date 
on  organic  fluorides  becanse  tlK»<e  were 
none  en  tiw  United  States  raailEet  at  die 
tfane  af  Ma  daHborations.  The  comment 
stated  Aat*%iaeqalvalenoe  and 
bioavailcUHty  are  the  oritfeal  factors  hi 
dataBnibdB8,tf  Unflaoride  ion  is  safe 
and  sBsctiwe,  not  Ae  <xganic  or 
iaosganic  ^sooroe*  of  tiie  flueride  ion.** 
The  connnent  nuggested  that  #ie 
sdanliftctMfaMen  of  fluoride  riioald  be. 
described  «i  ti»  anion.  tReepective  of 
the  inoiaanic  ar  asaanlc  aource  of  the 

didnot  ' 
submit  any  data  la  aappoit  its  data  of 
the  blaavaldbttty  of  flaeride  ions  fiwn 
an  ot^anicfhraridBcanpaand. 

Tiie  agency  agrees  with  tlw  comments 
that  the  avalhiliWty  <rf  the  fluoride  ion  in 
conoentranMis  wncn  are  safe  and 
effective  is  Ae  auist  Important 
consideration  tn  any  fluoride^ontafiRing 


dentifrice.  Tlie  Panel  racqgiiized  the 
slgrdBcanoe  of  the  fhiodde  ion  in 
preventing  dental  caries  and  discussed 
the  use  of  inoiganic  fluorides  in  dental 
products  at  45  PR  2087SL  The  Panel  was 
concemad  about  the  bioavailabfli^  of 
the  flooride  ion.  espedally  in  dental 
formulations  wdth  jjew  abrasives.  One  of 
the  maf or  problems  vWth  fluoride- 
contafadqg  dentifrices  is  the  possible 
incompatibfltty  of  die  fluoride  ion  with 
the  abrasive.  Some  abrasives  may 
combine  with  tiie  fluoride  ion  and 
decrease  its  avaflabOity  to  the  teeth. 

To  underscore  the  unportance  that  the 
Panel  placed  on  the  avz^bility  of  the 
fluoride  ion,  the  first  analytical  test 
value  listed  in  the  LTP  tables  refers  to 
the  concenlrafion  of  scUble  Ruoride  ion 
required  for  eadi  Hmw^  ooaqiomid 
used  in  dental  fomuilalions.  The  Panel 
developed  LIPs  as  a  way  of  predicting 
which  dentid  formidatiBaB  wiO  be 
effective  without  ihe  need  for  expensive. 
long-term  crmlcal  trials.  The  test  values 
in  the  LTP  tables  were  based  on  certain 
analytical  tests  that  were  obtained  from 
denti&ice  formulationa  that  had  been 
proven  to  be  effective  Ihvou^  clinical 
testing.  In  addtdon,  the  bioavailability  of 
the  fluoride  ion  also  bad  been 
established  in  biological  tests  to  ensure 
conqmrability  with  the  results  of  dinical 
testing.  Hie  agency  concurs  with  the 
rand's  recommendation  regarding  the 
need  for  information  concerning  the 
avaHabiltty  of  die  fluoride  ion  in 
anticaries  drati&ices.  Hierefbre,  tihe 
agency  is  proposii\g  to  include  in  itie 
active  ingredient  section  of  this 
tentative  final  monograph  the  amount  of 
required  availaUe  fluoride  ion  for  each 
Category  I  fluoride  active  ingredient  in  a 
dentifrice  formdation  and  to  require 
that  fluoride  dentifrice  dnig  products 
meet  the  test  requirements  of  any  two  of 
the  biological  tests  set  forth  by  the 
Pand.  (See  comments  4  and  7  below.} 
The  qgencybe&eves  that  requirements 
for  parameters  ofher  than  available 
fluoride  ion  and  the  bioktgical  testing, 
sudi  as  ^>ecific  gravity  and  pH,  are 
adeqoatdy  addressed  in  the  current 
good  manqfactoring  practice  for  finished 
phaimaceoticdstziCFR  Part  211)  and  * 
heed  not  be  spedficafly  addressed  in 
the  monograim.  (See  comment  4  below.) 

In  the  LTP  tables  proposed  by  the 
Panel  the  sduble  flnoible  ion  values 
were  given  for  both  the  fresh  and  the 
aged  formidation  because  the  Panel 
believed  that  flie  concentration  of  free 
fluoride  ion  udB  diange  as  the  dentifrice 
ages.  Tlie  agtqg  time  period  was 
diffierentfor  each  of  flie  fluoride- 
contaiidiigcompomids  and  tfiis  resdted 
in  dfflEenuit  values  for  free  fluoride  ion 
for  eadi  of  the  compounds.  The  values 
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in  the  LTP  tables  represented  the  lowest 
measured  values  for  aged  dentifrices 
that  were  actually  used  and  found  to  be 
elective  in  clinical  trials.  However,  in 
its  report  the  Panel  did  not  discuss  the 
amount  of  time  that  these  dentifrices 
had  aged  when  the  lowest  fluoride  ion 
values  were  measured  and  did  not 
include  in  the  tables  the  actual  age  oC 
the  dentifrice  at  the  time  the  listed    j 
"aged  minimal"  soluble  fluoride  ion  ' 
concentration  was  determined.  Because 
the  Panel  did  not  specify  the  age  of  the 
dentifrices  at  which  the  soluble  fluoride 
ion  values  for  the  dentifrices  must  meet 
or  exceed  the  "aged  minimal  F  values" 
listed  in  the  LTP  tables,  these  values 
cannot  be  used  to  determine  if  a 
dentifrice  is  Category  I,  safe  and 
effective.  However,  the  agency  and 
manufacturers  can  use  these  minimal 
soluble  fluoride  ion  values  to  determine 
expiration  dating  for  fluoride  dentifrices 
that  will  be  covered  by  the  final 
monograph.  (See  comment  17  below.) 

The  agency  does  not  accept  one   i 
comment's  view  that  only  the  I 

bioavailability  of  the  fluoride  ion,  aAd 
not  the  source,  is  important  in 
determining  the  effectiveness  of  a    j 
fluoride-containing  dentifrice.  The  ' 
inorganic  fluorides  that  are  specified  in 
the  tentative  final  monograph  have  been 
reviewed  by  the  Panel,  and  the  critical 
values  for  soluble  fluoride  ion  for  each 
compound  have  been  established.  These 
values  were  obtained  from  an  extensive 
amount  of  testing,  including  laboratory, 
animal,  and  clinical  tests.  In  order  for  a 
fluoride  compound  other  than  those 
listed  in  the  final  monograph  to  be 
approved  for  use  in  a  dentihice,  similar 
data  would  be  required.  As  stated  by 
the  Panel  at  45  FR  20677,  "If  a 
manufacturer  wishes  to  use  an  untested 
chemical  compoimd  as  a  fluoride  source, 
he  or  she  must  file  to  obtain  an 
approved  NDA  (new  drug  application) 
in  accordance  with  FDA's  new  drug 
regulations."  An  alternative  procedure  is 
to  petition  the  agency  to  amend  the 
monograph  to  include  specific  organic 
fluorides  as  active  ingredients  for  use  in 
dental  formulations.  With  either 
procedure,  the  manufacturer  must    , 
submit  data  showing  the  organic 
fluoride  to  be  safe  and  effective  for  its 
intended  use. 

2.  One  comment  requested  that  the 
allowable  upper  limit  of  fluoride 
concentration  in  a  dentifrice  be 
increased  to  1,500  parts  per  million 
(ppm).  The  comment  stated  that  the  first 
fluoride  dentifrices  on  the  OTC  maricet 
contained  the  minimally  effective 
dosage  and  that  it  is  time  to  change  the 
focus  toward  an  op:Mmal,  not  minimal, 
concenjtration.  The  copintent  added  that 


dentifrices  containing  1,500  ppm  fluoride 
have  been  advocated  in  the  dental 
literature  and  have  been  widely  used  in 
Europe  for  a  number  of  years  without 
any  safety  problems.  Tlie  comment 
stated  that,  based  on  studies  cited  by 
the  Panel  (45  FR  20673),  if  the  amount  of 
fluoride  in  a  dentifrice  is  1,500  ppm,  then 
the  amount  of  dentifrice  swallowed  per 
average  brushing  would  be  0.38 
milligram  (mg)  or  less.  The  comment 
contended  that  thife  amount  is  not  only 
safe  from  a  standpoint  of  enamel 
mottling,  but  it  is  suboptimal  from  a 
standpoint  of  caries  prevention  because 
the  optimal  fluoride  intake  is  no  less 
than  0.50  mg  for  infants  and  1  mg  for 
older  children. 

When  the  Panel  reviewed  fluoride 
dentifrices,  most  of  the  products  on  the 
market  contained  theoretical  total 
fluorine  at  concentrations  between  900 
and  1,100  ppm.  Based  on  the  submitted 
data,  these  products  were  shown  to  be 
safe  and  effective.  Since  that  time, 
several  comments  submitted  additional 
data  that  are  sufficient  to  expand  the 
theoretical  total  fluorine  concenfration 
range  to  850  to  1.150  ppm.  (See 
comments  5  and  6  below.) 

While  the  comment's  statement 
regarding  the  safety  of  a  dentifrice 
containing  1,500  ppm  theoretical  total 
fluorine-is  correct,  no  evidence  has  been 
provided  in  the  administrative  record  to 
show  an  added  benefit  to  persons  who 
use  a  dentifrice  containing  1,500  ppm 
theoretical  total  fluorine  as  compared  to 
formulations  containing  1,150  ppm 
theoretical  total  fluorine.  The  agency 
has  approved  under  a  new  drug 
application  (Ref.  1)  the  OTC  marketing 
of  a  fluoride  dentifrice  containing  1,500 
ppm  theoretical  total  fluorine.  However, 
these  data  are  not  in  the  pubhc  domain. 
Geiferal  recognition  of  the  effectiveness 
of  a  drug  must  be  based  on  adequate 
published  or  publicly  available  medical 
and  scientific  data.  [United  States  v.  41 
Cases  *  *  •  Naremco.  420  F.2d  1128  (CA. 
5, 1970);  United  States  v.  An  Article  of 
Drug  *  *  *  Mykocert.  345  F.  Supp.  571 
(D.C.  1972):  United  States  v.  An  Article 
of  Drug  *  *  'Asper  Sleep,  CCHF.D.  and 
Cosm.  L  Rep.  40,821  Civil  No.  70-0-196 
(N.D.  m.  1971);  United  States  v.  An 
Article  of  Drug  *  *  *  Furestrol  Vaginal 
Suppositories,  294  F.  Supp.  1307  (N.D. 
Ga.  1968).)  Therefore,  even  thoudi  a 
dentifrice  containing  1,500  ppin  fluoride 
has  been  shown,  on  the  basis  of 
proprietary  informaticm,  to  be  safe  and 
effective  as  required  by  21  U.S.C.  355(d), 
there  is  not  adequate  informationL  in  the 
administrative  record  for  this 
rulemaking  at  this  time  to  demonstrate 
that  such  a  dentifrice  is  generally 
recognized  as  effective.  Because  the 


agency  is  unable  to  make  a 
determination  at  this  time  that  a 
dentifiice  containing  more  than  1,150 
ppm  fluoride  is  generally  recognized  as 
safe  and  effective  as  an  OTC  anticaries 
drug  product,  FDA  is  proposing  that 
such  products  be  Category  III.  Category 
in  status  at  the  tentative  final  stage  of 
this  rulemaking  or  nonmonograph  status 
at  the  final  stage  of  this  rulemaking 
would  not  affect  the  legal  OTC 
marketing  of  this  drug  under  an 
approved  application. 

At  present,  a  dentifrice  containing 
1,500  ppm  fluoride  cannot  be  lawfully 
marketed  as  an  OTC  anticaries  drug 
product  in  the  absence  of  an  approved 
application.  However,  the  agency  would 
consider  extending  the  upper  limit  of 
acceptable  values  in  the  monograph  if 
sufficient  data  are  submitted  to  the 
public  record  demonstrating  an  added 
benefit  from  using  a  dentifrice  with 
concentrations  higher  than  1,150  ppm 
theoretical  total  fluorine  without  an 
increase  in  risks  (safety)  to  consumers. 

Reference 

(1)  Copy  of  FDA-approved  labeling  from 
NDA  19-518,  OTC  Volume  06LTPTFM, 
Docket  No.  80N-0042,  Dockets  Management 
Branch. 

3.  One  conunent  from  a 
manufacturers'  association  recognized 
the  possibility  that  an  inactive 
ingredient  that  is  not  currently 
contained  in  marketed  fluoride 
dentifrices  might  be  added  to  a 
formulation  in  the  future.  The  comment 
recommended  that  the  requirements  for 
new  fluoride  dentifrices  formulations  be 
qualified  with  the  statement  "*  *  *  if 
any  ingredient  that  is  known  or 
suspected  of  interfering  with  fluoride 
activity  is  present  in  a  formulation, 
appropriate  effectiveness  testing  in 
addition  to  the  analytical  tests  included 
in  the  profile  tables  must  be  conducted." 

A  comment  from  a  manufacturer 
agreed  with  the  comment  above  and 
stated  that  an  ingredient  in  a  dentifrice 
could  counteract  the  anticaries  effect  of 
the  fluoride,  even  though  the  product 
still  met  the  LTP  testing  standards.  As 
an  example,  the  comment  stated  that 
certain  soluble  materials,  such  as  some 
of  the  phosphonates,  are  known  to 
retard  the  rate  of  posteruptive 
mineralization  of  the  teeth.  The 
comment  noted,  however,  that 
"mineralization-retarding"  ingredients 
have  been  used  in  research 
investigations  and  are  known  to  be 
present  in  at  least  one  dentifrice  sold 
outside  the  United  States.  The  comment 
stated  further  that  it  is  possible  to  add  . 
enough  "retarding  agent"  to  a  fluoride 
dentUrice  formulation  to  reduce  the 
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deaionstEat4  ffeiy  and  effiectiveiieaa 
"New"  asiM|c  te  of  such  drug  prodtKte 
would  be  the  m  a^eote  diat 
dramaticaQ)^  Ichange  the  "old 
formulations/'  If  aspects  of  the  product 
are  "new,"  Qtly  the  "new"  aspects  of 
(he  product  f^wiild  be  evaluated  under 
the  new  dnt||!  appfication  process,  tt^ile 
slmultaneoidy  aflowing  "old"  drug 
issues  to  be  nsolved  under  the 
monograph.  I^e  comment  contended 
that  the  age^y  would  thus  avoid 
lengthy  dnig  approval  problems  inherent 
in  3-year  m^^ive  clinical  studies  ihat 
merely  demejxstrate  that  fluoride  is  an 
effective  an^caries  agent. 

The  Panel!  tecommended  that 
Category  I  fhioride  uqgredient/abraslve 
combinationi^  in  dentifrice  formulations 
th||  were  ndjt  specifically  reviewed  by 
the  Panel  bel  required  to  contain  an 
amount  of  available  fluoride  ion  equal  to 
or  greater  than  the  highest  available 
fluoride  ion  jvialue  recommended  for  the 
specific  fluoHde  higredlent  (45  FR 
2067^.  Hie  igency  beUeves  that  such 
standards  fciif Category  1  fluoride 

ishre  oombinations  in 
inlations  are  apphcable  to 

formulations  that 
|ory  I  fluoride  ingredients 
,ie  monograph  {see 
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under  'Hie-fww  drag  proceduies  as 
saggealed  by  «iie  eeimaent.  fat  addition, 
regatetteiii  ia  a  CWt-WMW 
comBfnn^  nMOinrB  iiip*6CR6fit8»  Wuldi 
state  Ihat  a  froKd  nay  contain  only 
suitsMcf  inartlTehiffetfente  wbidi  do 
not  iattetfsre  wrMi  the  effectiveness  of  a 
prodiOlOT  wdthaidtaMe  teste  or  assays 
for  the  product  adeqoately  address 
osMoenis  vaisad  by  two  commente  that 
soaae  Inactive  ingrediente  nay  tnterfere 
vritk  <be  fluoride  activity  in  the 
fbnnadattea. 

Also.  rnpiaW  BBS  oonoendng 
labomaiy  caalnilB  in2l  CFR  Zll.t60(b) 
require  that  ^tsfc  oratory  controls  shall 
include  theaatabttshmait  of 
scientifically  soand  aaNl 
appropriate  *  *  '  test  procedwes 
daaigMdteaasaRtfiat  *  *  *  dn« 
piodatitt  tMmtmm  te  appropriate 
standaeds  cf  UeatMy.  ateeqgth.  qaality, 
and  parity."  Thenfiore,  anaaafactiiers 
aae  reapaasiUe  far  naing  appwptii|te 
test  pronaiaws  lor  flaoride  dentifrtees 
under  this  mpdatiiwi  in  itoLrP's,  (|he 
Panel  conaidesed  aa  animal  caries  test 
as  one  of  Ibe  apprapriate  taste  for 
deterariaiaf  the  bteavaiiability  of 
fluoride  ton  in  Categoiy  I  Oioride 
dentifrice  formrfalkni.  a«i  the  agency 
has  iMdaded  lUa  tost  in  the  propoaed 
moBoigBBpk.  If  •■  aaiauil  caries  test  te 
the  aparapriate  test  to  demonstrate  tbe 
poasiUe  inUUtten  irf  tbe  fluoride  ion  m 
adentaJoefawHilationcentainingaB 
inactiwB  aqp-adJont  not  preaeni  to 
currently  maricetod  fluoride  denti&icea. 
as  one  coBunent  ai^feated.  then 
maauCactarers  are  required  to  use  such 
a  test  nnder  the  propped  nionogrq>h 
and  S  ZlLl^Kb).  Consequently,  it  is 
iianeceasaqr  to  add  4  apeaSc  statement 
concemiag  such  inactive  j^vedieBte  in 
the  monograph.  In  addition,  the  agency 
does  not  believe  fliat  clinical  testii^  is 
nec^ssaiy  for  Category  I  fluoride/ 
abrasive  denti&ice  fonuilationi  that 
were  not  sped&caUy  reviewed^y  ibe 
Panel.  {See  comment  Jl  below>j 

B.  Comments  am  Tbttii^  Gaide^nes 

4.  Several  comments  objected  to  the 
agency's  decision  not  to  include  the 
PMwl's  recommended  LTFs  for 
Category  I  fluoride  dentifrices  in  the 
antioBries  monograph.  The  comments 
stated  that  the  dental  profession  and  the 
indnsiiy  accept  me  concept  of 
esteUUnbig  the  eltecti  v  euess  of  the 
fluoride  deaSifices  specified  in  the 
pane's  LTP  tables  (45  FR  20i57g  to  20681) 
by  requiring  Aat  thiey  meet  laboratory 
testing  Mandards.  {.e^  LTFs,  radier  tiian 
requiring  thalt  they  meet  lengthy, 
expensHte  cnulcai  lestmg  stendards. 
Several  oommente  stated  mat  tiie 
concept  of  nshig  LTFs  to  establish  the 
enectiveness  tn  nBoride  dentifrices  is 


supported  by  sid>staotial  scienUHc  data 
that  show  a  abnng  correlation  between 
the  efficacy  values  obtained  from 
clinical  testing  and  those  values 
obtained  from  specific  labouftory  tests 
(LTP^)  on  dentffilces.  Several  comments 
en^phuized  that  the  anticaries 
effectiveness  of  fluoride  dentifrices  is 
dependent  oh  the  chemical  availability 
and  the  bioavaflalrility  of  the  fluoride 
ion  in  the  dentibaoe  fonaidation.  They 
further  explained  that  tiwse  availabiiity 
parameters  are  adequately  measured  by 
chemical  and  Illogical  testing, 
obviating  the  need  to  peif  otm  clinical 
testing  to  estebnsh  the  dfectiveness  of 
the  fluoride  dentifrices  that  are  included 
hi  the  PaneTs  LTP  tebles. 

One  coBunent  si^ggested  that  products 
containing  the  same  fluoride  compound 
and  abrasive  combinations  as  those 
included  in  the  Panel's  recommended 
LIP  tables  be  required  to  meet  the 
chemical  test  requiremente,  bat  not  tiie 
biotogical  test  reqidremente 
recommended  by  the  PaneL  This 
comment  siitggested  that  fluoride/ 
abrasive  cotfUnations  that  are  listed  in 
the  Panefs  LTP  tebles  meet  the 
following  requirements: 

(IJTlteoretkal  total  fluorine 
concentration  between  850  and  1,150 
ppm,  and 

f2)  Specific  gravity  within  the  range 
1.1  to  1.7.  and 

(3)  A  fresh  soluble  fluoride 
concentration  at  least  as  great  as  the 
table  value  for  the  particular  fluoride/ 
abrasive  combination,  and 

(4]  An  aged  minimal  soluble  fluoride 
concentration  at  least  as  great  as  the 
table  value  for  that  particular  fluoride/ 
abrasive  combination,  and 

(5)  A  pH  value  within  the  range  listed 
in  the  teble  for  that  particular  fkioride/ 
abrasive  combination; 

or 

(1)  and  (Z)  thove,  and 

f6)  Demonstrate  through  appropriate 
clinical  trials  that  the  formulation  is 
effective. 

As  stated  in  the^dvance  notice  of 
proposed  ndemaldng  (45  FR  20666J.  the 
agency's  intent  in  excluding  the  Panel's 
recommended  LTFs  from.& 
monograph  in  that  document  was  to 
resolve  several  questions  regarding  the 
use  of  the  LTFs  in  regulating  abrasive- 
contaming  fluoride  dentifrices.  The 
Panels  final  formulation  testing 
recommendations  represented  a  new 
conc^  for  regulatinis  drugs  under  an 
ore  drug  monograph. 

Ibe  Panel  recognized  that  the  active 
moiety  in  abrasive-contelning  fluoride 
dentifrices  is  avaTlable  fluoride  ion  and 
was  aware  of  the  problems  that  can 
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occur  when  the  abrasive  in  such 
dentiAnces  interacts  with  the  fluoride 
ion.  reducing  the  amount  of  available 
fluoride  ion  with  a  concomitant 
reduction  in  the  effectiveness  of  the 
product  to  prevent  caries.  With  the  i 
assistance  of  members  of  tl^s  drug    j 
industry,  the  Panel  developed  LTFs  for 
fluoride  dentifrices  that  it  believed 
correlate  with  the  results  of  clinical  . 
testing.  These  LTP's  do  not  require   ; 
human  testing.  The  LTFs  were         | 
formulated  by  the  Panel  after  reviewing 
industry  submitted  laboratory  testing 
results  on  actual  lots  of  several  different 
types  of  fluoride  dentifrices  that  had 
been  clinically  tested  and  found       I 
effective.  The  Panel  used  the  actual  lest 
values  for  these  clinically  effective  lots 
of  fluoride  dentifrices  to  develop  the 
LTFs. 

The  Panel  recommended  that  a      , . 
fluoride  dentifrice  product  that  contains 
a  Category  I  fluoride  ingredient/ 
abrasive  combination  that  is  listed  in 
the  tables  in  its  report  could  be        . 
mariceted  if  it  meets  or  exceeds  the  J! 
soluble  fluoride  ion  levels  listed  in  tne 
tables  in  addition  to  meeting  other 
parameters  set  by  the  Panel  such  as 
limits  for  specific  gravity  and  pH,  and 
biological  testing  standards  (45  FR  20677 
to  20681).  Combinations  of  Category  I 
ingredients  and  abrasives  that  are  not 
listed  in  the  tables  in  the  report  are  L 
discussed  in  comment  11  below.      i 

After  reviewing  the  comments 
submitted  in  Response  to  the  Panel's 
report,  the  agency  concluded  that  there 
were  still  several  unresolved  questions 
concerning  the  LTP's.  In  an  effort  to 
resolve  these  questions,  the  agency 
annoimced  a  public  meeting  to  discuss 
appropriate  LTFs  for  OTC  abrasive- 
containing  fluoride  dentifrices  in  the 
Federal  Register  of  August  26, 1983  (48 
FR  38853).  Speciflc  agency  questions 
concerning  the  LTP's  were  posed  in  that 
meeting  announcement.  The  public 
meeting  was  held  September  26  and  27, 
1983.  Items  discussed  at  the  meeting 
included  the  addition  of  new  testing 
technology,  such  as  ramineralization 
testing  for  fluoride  dentifrices,  to  the 
LTP  requirements.  Also  discussed  were 
mechanisms  for  adding  updated  speciflc 
LTP  test  methods  to  those  testing     i 
methods  that  were  reviewed  by  the ' 
Panel  and  that  are  on  flle  in  the       { 
anticaries  drug  products  rulemaking 
administrative  record  in  the  Dockets 
Management  Branch  (Ref.  1).  Whether 
or  not  specific  test  methods  should  be 
required  to  obtain  LTP  test  values  for 
fluoride  dentifrices  was  discussed,  in 
addition  to  the  importance  of  including 
test  parameters  such  as  specific  gravity, 
pH,  and  stannous  ion  content  in  agency 


requirements  for  fluoride  dentifriGes. 
Participants  in  the  meeting  provided  a 
great  deal  of  information  r^arding  the 
agency's  caacena  and  questions  about 
the  LTFs  (Refs.  2  and  3).  There  was 
general  agreement  that  new  testing 
technology  has  been  developed  for 
fluoride  dentifrices  since  the  Panel's 
review  of  these  dentifrices  and  that  new 
testing  technology  continues  to  evolve. 
There  was  a  consensus  that,  although 
the  testing  methods  reviewed  by  the 
Panel  are  valid  techniques,  the  agency's 
requirements  for  testing  fluoride 
dentifrices  should  not  preclude  the 
application  of  new,  advanced 
technology  in  testing  fluoride 
dentifrices,  nor  should  the  agency 
require  specific  test  methods  to  obtain 
LTP  test  values  for  fluoride  dentifrices: 
Most  meeting  participants  agreed  that 
parameters,  such  as  specific  gravity,  pH, 
and  stannous  ion  content,  specified  by 
the  Panel  in  the  LTP  tables  were  based 
on  particular  fluoride  dentifrice 
formulations  that  were  in  the 
marketplace  during  the  Panel's 
deliberations.  However,  these 
parameters  do  not  necessarily  reflect 
appropriate  test  limits  for  currently 
marketed  fluoride  dentifrice 
formulations  that  are  different  from  the 
previous  formulations  reviewed  by  the 
Panel.  The  majority  of  the  participants 
believed  that  these  formulation  specific 
parameters  have  an  important  impact  on 
the  availability  of  the  fluoride  ion  in  a 
particular  fluoride  dentifiice 
formulation.  However,  these  parameters 
vary  fitim  one  formulation  to  another 
and  the  most  important  testing  criterion 
for  predicting  the  effectiveness  of  a 
fluoride  dentifrice  is  the  availability  of 
the  fluoride  ion  in  the  formulation. 

The  agency  has  carefully  reviewed  the 
Panel's  recommendations  concerning 
the  LTFs,  the  comments  concerning  the 
LTFs,  and  the  information  provided 
during  the  September  1983  meeting. 
Prior  to  the  Panel's  recommendations, 
the  only  accepted  methods  of  assuring 
the  effectiveness  of  fluoride  dentifrice 
formulations  were  clinical  trials.  Such 
clinical  trials  are  long-term  studies  that 
require  large  numbers  of  children,  the 
population  most  vulnerable  to  caries: 
are  expensive;  and  require  a  high  level 
of  expertise  in  employing  appropriate 
criteria  to  produce  conclusive  results. 
The  Panel  was  aware  of  the  problems 
involved  in  such  extensive  cKnical  trials 
but  was  also  concerned  that  the 
abrasive  in  the  dentifrice  could  alter  the 
availability  of  the  fluoride  ion  and 
therefore  the  effectiveness  of  fluoride 
dentifrices.  The  Panel  sought  an 
alternative  to  clinical  trials  that  would 
still  ensure  the  effectiveness  of  fluoride 


dentifrices-and  reconunendedthat 
flu<»ide  dentifrices  meet  laboratory 
testing  standards,  Le..  LTFs ,  in  lieu  of 
the  loBg..expeiaive  clinical  trials. 

As  one  fonnw  Panel  member  stated  in 
his  comments  to  die  advance  notice  of 
proposed  rulemaking,  it  is  clearly  not  in 
the  best  interest  of  consumers  OT 
industry  to.require  additional  clinical 
testing  of  Category  I  active  ingredients 
because  of  formulation  changes  that  caii 
be  demonstrated  in  the  laboratory  to  be 
inconsequential  and  not  to  interfere  with 
the  effectiveness  of  the  dentifrices  (Ref. 
4).  The  agency  agrees  with  the 
comments  and  the  Panel  that  the 
requirement  of  lengthy  clinical  trials  is 
no  longer  warranted  and  that 
appropriate  laboratory  testing  is 
adequate  to  assure  the  effectiveness  of 
fluoride  dentifrices  containing  Category 
I  active  ingredients.  Therefore,  the 
agency  is  accepting  the  Panel's 
recommendation  that  fluoride 
dentifrices  meet  or  exceed  the  soluble 
fluoride  ion  level  specified  for  each 
particular  fluoride  ingredient  listed  in 
the  monograph  and  meet  the  test 
requirements  of  any  two  of  the  following 
biological  tests:  (1)  Enamel  solubility 
reduction,  (2)  fluoride  uptake  by  enaitael, 
and/or  (3)  animal  caries  reduction.  The 
agenpy  is  including  tKese  requirements 
in  the  monograph. 

The  Panel's  major  concern  was  to 
assure  the  availability  of  fluoride  ion  in 
abrasive-containing  dentifrices.  Based 
on  the  fluoride  ion  values  recommended 
in  the  Panel's  LTFs  and  in  comments 
submitted  in  response  to  the  Panel's 
recommendations  (see  comment  5 
below),  the  agency  is  proposing  to 
include  in  the  active  ingredient  section 
of  the  monograph  the  amount  of 
available  fluoride  ion  required  for  each 
Category  I  fluoride  active  ingredient  in  a 
dentifrice  dosage  form.  As  discussed  in 
comment  6  below,  the  agency  is  also 
proposing  ranges  of  concentrations  for 
fluoride  ingredients  in  the  monogra]^ 
that  correspond  to  a  range  of  850  to 
1,150  ppm  dieoretical  total  fluorine.  In 
addition,  the  agency  is  proposing  to 
include  the  Panel's  recommendations 
concerning  biological  test  requirements 
for  fluoride  dentifiices  (45  FR  20677  and 
20678)  in  the  monograph.  (See  comment 
7  below.)  Thus,  the  active  ingredient  Ust 
in  S  355.10(a)  for  dentifrices  is  being 
amended  as  follows: 

(a)  Dentifrices.  (1)  Sodium  fluoride 
0.188  to  0.254  percent  with  an  available 
fluoride  ion  concentre tion>650  parts  per 
million. 

(2)  Sodium  monofluoropbosphate 
0.654  to  0.884  percent  with  an  available 
fluoride  ion  concentration  (consisting  of 


PQ»F» 
million. 

(3)  SI 
percent  wi< 
concentra 
products 
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(4}Stai 
percent  wii 
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F~  coinbined)>800  parts  per 


s  fluoride  a351  to  0.474 
so  available  fluoride  ion 
n>700  parts  per  million  for 
taining  abrasives  ottier 
pyro^osphate. 
lus  fluoride  0.351  to  0.474 
an  available  fluoride  ion 
,  n  >290  ppm  for  products 
containing  |the  abrasive  calcium 
pyrophosp^te. 

The  ageiMy  is  also  adding  new 
Subpart  D  M  Part  355  concerning 
biological  tnsting  requirements  to  read 
as  foUows: 

Section  as^ro    Testing  Procedures  for 
Fluoride  Dpmifrice  Drug  Products. 

A  fluorida  dentifrice  drug  product 
must  meet  u^e  test  requirements  of  any 
two  <rf  the  rollowing  biological  tests: 
Enamel  solUbility  reduction,  fluoride 
uptake  by  fiamel,  and/or  animal  caries 
reduction,  liie  testing  procedures  for 
these  bioloncal  tests  are  on  file  under 
Docket  NoIlON-0042  in  the  Dockets 
ManagemeM  Bnmch  (HFAr-3Q5).  Food 
and  Drag  Administration.  Rm.  4-82. 5800 
Fishers  LaiM.  Rockville.  MD  20657. 
labeled  Bidihgical  Testing  Procedures 
fdr  Fluoridk^pentifrices,  and  are 
available  oU  request  to  diat  office. 
Alternative  testing  {Mocedures  may  be 
used.  Any  Moposed  modification  or" 
alteniativelt|Mtii^  procedures  shall  be 
submitted  kk  a  petition  under  the  rules 
establi^Md  |n  §  10.30.  The  petition 
should  oonuin  data  to  support  the 
modificaticB  or  data  demonstrating  that 
an  akematne  testing  |»ocedure 
provides  raffilts  of  equivalent  accuracy. 
All  information  submitted  will  be 
subject  to  tne  disclosure  rules  in  Part  20 
of  this  chapler. 

As  with  ^11  products  covered  by  OTC 
drug  mononaphs.  it  is  the  responsibility 
of  the  manuiacturer  to  assure  that  its 
products  m^t  the  standards  set  forth  in 
the  appropiibte  monograph.  In  the  case 
of  fluoride  i  ientifrices,  the  agency  is 
proposing  tnat  manufacturers  ensure 
that  their  products  contain  the  amount 
of  availably  fluoride  ion  and  meet  the 
biological  testing  requirements  set  forth 
in  the  monotraph  for  OTC  anticaries 
drug  products. 

"tne  agen  ^  believes  that  the  Panel's 
reconunenq^d  requirements  in  the  LTP 
tables  for  parameters  other  than 
available  fluoride  ion  and  biological  test 
requirement^  such  as  spedflc  gravity 
and  pH.  thiil  relate  to  inactive 
ingredients|snd  appropriate 
manufacturiiig  procedures,  are 
adequately  iiddressed  in  the  current 
good  nunuf^bturing  practice  regulations 
(21 CFR  Pali  211)  and  need  not  be 
spcicific^llyltddMssed  in  the 


monograph.  For  example.  %  211.ieo(b) 
states 

Laboratory  controla  iludl  indude  the 
ettabliahment  of  sdentificaUy  aound  and 
appropriate  spedficatioas.  standards, 
•ampiing  plans,  and  test  proceduies  designed 
to  assure  dial  components,  drag  product 
containers,  closures,  in-process  materials, 
labeling,  and  drug  products  conform  to 
appropriate  standards  of  identity,  strength, 
quality,  and  purity. 

In  addition.  §  211.165  states  in  part 
that  "For  each  batch  of  drug  product 
there  shall  be  appropriate  laboratory 
determination  of  satisfactory 
conformance  to  final  specifications  for 
the  drug  product  including  die  identity 
and  strength  of  each  active  ingredient 
prior  to  release.":  that  "Hie  statistical 
quality  control  criteria  shall  include 
appropriate  acceptance  levels  and/or 
appropriate  rejection  levels,";  and  that 
"ilie  accuracy,  sensitivity,  specificity, 
and  reproducibility  of  test  method* 
employed  by  the  Arm  shall  be 
established  and  documented."  In 
addition,  by  regulation  (21  (7R  33d.l(e)) 
a  product  may  contain  only  suitable 
inactive  bigredients  wdiich  are  safe  and 
do  not  interfere  widi  the  effectiveness  of 
the  preparation  or  with  suitable  tests  or 
assays  to  determine  if  the  product  meets 
its  professed  standards  of  identity. . 
strength,  quality,  and  purity.  In 
conclusion,  the  agency  offers  the  Panel's 
recommended  testing  requirements,  as 
set  fordi  in  the  LTP  tables  (45  FR  20679 
to  20661)  and  revised  in  comments  5  and 
6  below,  as  appropriate  testing  limits  for 
parameters  such  as  specific  gravity.  pH, 
and  stannous  ion  content  but  does  not 
find  it  necessary  to  indude  them  in  a 
final  monograph.     . 
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5.  One  comment  from  a 
manufactiuers'  association  noted  that 
the  Panel's  recommended  LTP  tables  (45 
FR  20679  to  20681)  are  based  entirely  on 
data  generated  by  industry  and 
submitted  to  the  Panel.  The  comment 
requested  that  corrections  of  errors 
resulting  from  eiflier  misinterpretations 
of  this  data  submitted  by  industry  or 
mistranscriptions  of  the  numbers 


submitted  by  industry  be  made  as 
followK  (1)  In  Table  1  for  sodium 
fluoride  dentifrices  (45  FR  20679).  the 
test  dihifionS  for  both  the  "Soluble 
Fluoride  Ion"  and  the  "Hydrogen  Ion 
Concentration  (pH)"  should  be  1:3  radier 
than  1:10;  (2)  in  Table  2  for  sodium 
monofluorophosphate  dentifrices  (45  FR 

20680)  under  "A.  Hydrogen  Ion 
Concentration  (pH),"  the  pH  range  listed 
for  the  abrasive  alumina  should  be  6.4  to 
9.0  rather  than  5.0  to  9.0  and  the  pH 
range  listed  for  ttie  abrasive  dicaldum 
phoq>hate  should  be  6.3  to  7.6  rather 
than  6J!  to  7«  (3)  in  Table  3  for 
stannous  fluoride  dentifrices  (45  FR 

20681)  under  "L  Soluble  Fluoride  Ion." 
the  test  values  for  fluoride  ion  listed  for 
the  abrasives,  insoluble  sodium 
metaphosphate.  silica,  and  others  should 
be  700  ppm  for  die  fresh  value  and  650 
ppmior  the  aged  minimal  value,  rather 
than  600  ppm  for  the  fiesh  value  and  500 
ppm  for.  the  aged  minimal  value;  (4)  in 
Table  3  for  stannous  fluoride  dentifrices 
(45  FR  20681)  under  "fl.  Soluble 
Stannous  Ion."  the  test  dilution  for  the 
abrasive  caldum  pyrophosphate  should 
be  1:3  rather  than  1:10;  and  (5)  in  Table  3 
for  stannous  fluoride  dentifrices  (45  FR 
20681)  under  "Ifl.  Hydrogen  Ion 
Concentration  (pH),"  the  test  dilution  for 
the  abrasive  calciiun  pyrophosphate 
should  be  1:3  rather  than  1:10  and  the 
test  dilution  for  the  abrasives  insoluble 
metaphosphate,  silica,  and  others  should 
be  1:4  rather  than  1:10. 

Another  comment  bom  a 
manufacturer  that  provided  test  data  to 
the  Panel  stated  that  the  allowable 
maximum  dilution  factor  of  1:10  weight 
per  weight  (w/w)  is  inappropriate  for 
some  dentifrices  listed  in  the  LTP  tables 
because  the  minimum  soluble  fluoride 
levels  had  been  actually  determined  by 
the  manufacturer  using  a  dilution  factor 
of  1:3  (w/w).  The  comment  further 
stated  that  as  the  dilution  factor 
becomes  larger,  more  fluoride  ion  is 
likely  to  become  soluble.  Therefore,  a 
larger  dilution  factor  (1:10)  may  give  a 
false,  higher  measured  soluble  fluoride 
ion  concentration  than  a  lower  dilution 
factor  (1:3)  for  a  particular  dentifiice 
sample.  For  example,  a  1:3  dilution  of  a 
sodium  fluoride  plus  high-beta-phase 
caldum  pyrophosphate  toothpaste  might 
yield  a  low  unacceptable  measured  level 
of  soluble  fluoride  ion  of  500  ppm  (below 
an  acceptable  648  ppm)  for  a  fresh 
product  whereas  the  same  product  at  a 
1:10  dilution  might  well  yield  an 
acceptable  measured  level  of  soluble 
fluoride  ion  of  >648  ppm.  Thus,  there  is 
a  risk  that  khe  batch  of  produd  found 
acceptable  when  measured  at  a  1:10 
dilution  tiiay  not  be  as  effective  as 
dentifrices  that  have  been  found  to  be 
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clinicaDy  effective.  Anetbev  cemnent 
recomminKiad  that  the  ehanget  above 
requested  by  riie  murafactwer  and  the 
manufactwers'  asaodatkm  he 
incorporated  mto  the  LTP  table*. 

A  fourth  comment  iron  a 
manufactHrera*  association 
recommended  that  in  Table  2  for  sodhnn 
monofluor^hoaphate  dentifrices  (49  FR 
20680)  under  "11.  Hydrogen  Ion 
Concentration  [pH),"  the  list  of  specific 
pH  ranges  for  specific  abrasives  be 
replaced  by  an  expanded  ptt  rmge  of 
4.2  to  10.0  that  is  applicaMe  to  all 
abrasives.  Hiis  comment  aiao  requested 
that  the  PaneTs  recommended  heading 
"Maximom  test  dilution"  in  Tables  I  mid 
III  be  changed  to  read  'Test  dihition" 
and  that  values  in  this  column  be  1:3 
and  not  1:10  because  the  test  values  are 
actual  test  values  that  were  determined 
at  a  dilution  of  1:3  and  not  dieoretical 
test  values.  | 

The  agency  recognizes  that  tfie  data 
the  Panel  used  to  establish  the  LTP 
tables  were  developed  by  industry  and 
submitted  to  the  panel  to  provide  a  basis 
for  the  LTP  tables.  The  agency  has 
reviewed  the  industry's  corrections  of 
the  LTP  tables  that  appear  in  the 
advance  notice  of  proposed  mlemaking 
(45  FR  20679  to  20681)  and  finds  them, 
appropriate,  fai  addition,  the  agency  [ 
agrees  with  the  one  comment  that  tiie 
term  "test  dilution"  is  preferable  to  the 
term  "maximum  test  dilution"  because 
"test  dilution"  more  accurately  incficates 
the  precise  dilution  factor  used.  | 

With  respect  to  one  conunent's 
request  that  the  pH  ranges  specified  for 
particular  abranves  listed  in  Table  2  be 
replaced  by  a  general  expanded  fiH 
range  of  4.2  to  10  for  all  abrasives,  the 
agency  believes  diat  it  is  unnecessary  to 
change  the  Panel's  Table  2  because  it 
provides  specific  pH  guidelines  for     )  > 
particular  fhioride  dentifrice  ' 

formulatioas  that  were  reviewed  by  the 
Panel.  The  Panel  specified  the  pH  ranges 
for  particular  abrasives  m  fluoride 
dentifrices  in  the  LTP  taUes  becattse  pH 
has  an  important  role  in  determining  the 
availabiUty  of  the  fluoride  ion  in  the  I 
specific  fimnulations  that  the  Panel    ' 
reviewed.  The  agency  agrees  with  the 
manufacturers'  aasociation  that  an 
expanded  pH  range  of  4.2  to  10  wotdd 
apply  to  all  alvasivet,  but,  as  expleined 
above,  it  is  not  necessary  to  revise  ^ 
list  of  specific  pH  ranges  for  specific 
abrasives  in  Table  2  f45PR  20660} 
because  these  specific  pH  ranges 
provide  valid  infomation  eoncermog 
appropriate  pH  ranges  for  tfie  particolar 
fluoride  dentifi'ices  that  were  reviewed 
by  the  Panri.  AMoo^  die  agency  ia  noft 
revising  tfie  Panel's  LTP  tables  to 
indude  a  general  expended  pH  lan^  or 


4.2  to  10,  this  does  not  prednde  the 
acceptability  of  a  flucmde  dentifrice 
fonn«latio»«riA  •  pH  difhiiiiit  fnm 
thatipadfledbythe  ftne).  pfcvided 
that  the  denUtilie.is  safe,  meets  the 
levels  of  avaSabie  fhioride  ion  and  the 
biologioaf  testing  requlrementi 
identifiedia  the  final  monoyaph.  and 
meeta  scientifically  souad  and 
appropriate  spedficatiQiia.  ataadaidi. 
and  test  procedures  tx>  irasure  that  the 
product  conforms  to  appropriate 
standards  under  FDA's  current  good 
manufacturing  practice  regulations  C21 
CFR  Part  211).  (See  comments  4  abowe 
and  tl  below.] 

6.  Several  coBunents  requested  that 
the  agency  widen  the  Panel's 
recommended  acceptable  range  of 
specific  gravity  values  for  fluorkle 
dentifrices  from  1.3  to  1.7  to  a  range  of 
1.1  to  1.7  to  accommodate  new  abrasive 
systems  that  are  based  on  silica,  an 
abrasive  that  is  less  dense  than  the 
older  phosphate  and  calcium  carbonate 
abrasives.  The  comments  stated  that, 
because  the  abrasive  is  the  major 
inactive  and  most  dense  ingrecUent  in 
dentifrices,  the  density  of  the  abrasive 
has  a  significant  impact  on  the  specific 
gravity  of  the  dentifrice  formulation. 
Fluoride  dentifrices  with  less  dense 
silica  abrasive  systems  have  lower 
specific  gravities  than  fluoride 
dentifrices  with  more  dense  phosphate 
or  calcium  carbonate  abrasive  systems. 
One  comment  explained  that  silica 
abrasives  are  more  efficient  than 
phosphate  abrasives  in  cleaning  the 
teeth.  Le..  less  silica  abrasive  is  needed 
to  produce  the  same  cleaning  effect  that 
a  larger  amount  of  phosphate  abrasive 
produces,  and,  as  a  resiilt,  silica 
abrasives  are  used  in  dentifrices  at 
roughly  half  the  weight  percent  as 
phosphate  abrasives.  Another  comment 
noted  that  the  Panel  offered  no  analysis 
or  justification  for  its  recommendation 
that  the  spedfic  gravity  of  a&  fluoride 
dentifrices  be  between  1.3  and  1.7  and 
appanntly  it  based  tins 
reconuneiidation  solely  on  the  wafaie*  for 
the  particular  dentifrioe  fbnmdathms 
that  H  reviewed. 

One  comment  frt>m  a  manufacturer 
requestaSl  a  specific  mathematical 
adjustment  of  the  PaneTs  lecommcnded 
range  of  allowed  total  fluorine  level  (900 
ppm  to  1,100  ppm)  to  1,140  ppm  for  its 
particular  fhioride  dentifrice  product  to 
accommodate  a  change  in  die  spedflc 
gravity  of  fee  product.  Tlie  comment 
explained  thai  a  change  in  tfie 
formtdation  of  its  fhioride  dentifrioe 
from  a  eridnm  pyrophosphate  abrasive 
((rfdprodact)toasiHcaahrHsivetnew  . 
prodoc^  tetfuces  fee  specific  gravity 
from  1.9B  for  (he  old  product  to  1.37  for 


fee  new  product.  The  comment 
contended  thatcooaumers  dispense 
dentilStioes  Mrtoa  leot&faraskby  volume, 
not  by  wei{^  and  thaa  the  aama 
volume  of  new  ptodlict  would  daliver  a 
lower  amount  of  thaMetigal  tatal 
fluorine  by  weight  than  (he  old  pcaduct 
because  of  the  lower  specific  gpavity  ef 
fee  new  abraaiva.  For  exaavle.  if  1  gram 
(g)  of  fee  eU  pioduct  with  a  apedfic 
gravity  of  1.S6  is  dispensed  on  a 
toothbiuah.  it  wtt  oantaia  1  mg 
feeoretical  tetal  fluorine.  Hawever.  iilg 
oi  the  Bcwpradad  wkb  the  knew 
specific  gravity  of  1.37  is  dispaaaed  on  a 
toofebrush,  it  will  only  contain  0.88  mg 
feeoretical  total  fhiorine.The  comment 
explained  feat  fee  Pftnefs  recommended 
range  of  900  to  1.160  ppm  feeoretical 
total  flaorine  content  does  net  aUbw  for 
fee  adcfition  of  an  ameont  of  total 
fluoride  corapoond  large  enoo^  to 
produce  a  product  (hat  previdas  an 
equal  amount  of  theoretical  total 
fluorine  in  an  eqael  vohime  af  fhioride 
dentifrice  femnlatien  as  was  oontafaied 
in  the  old  caldun  pyropheqriiate 
dentifrice.  The  comment  requested  that 
a  correction  factor  (i.e.,  the  oM 
dentifrice  spedflc  gravity  vahie  divided 
by  fee  new  dentifrice  specific  gravity 
value  and  mahipKed  by  1,000  to  jMd  a 
concentration  of  feeoretical  total 
fluorine  m  ppm)  be  allowed  for  its  new 
silica  dentftice  to  enable  the  same 
amount  of  total  fluorine  per  volume  to 
be  delivered  on  a  toofebrush  as  would 
be  delivered  by  volume  for  fee  old 
formication.  Altematively,  fee  comment 
requested  that  the  range  of  900  to  1.100 
ppm  for  theoretical  total  fluorine  be 
widened  to  awto  1.150  ppm  to  cover  the 
practical  range  of  spedflc  gravity.  In 
addition,  fee  comment  expressed 
concern  feat  fee  final  rulemaking  would 
require  only  a  sin^e  level  of  fluoride 
concentration  fior  fluoride  dentifiices  as 
set  forfe  in  i  355.10  of  fee  Panel's 
recommended  monograph  (45  FR  20600). 
The  comment  believed  feat  specifying 
o^y  single  fluoride  levels  in  the 
monograph  could  lead  to  the     I 
mterpretation  feat  fee  Panel's 
recommeoded  fluoride  fevel  range  of  900 
to  1,100  ppm  is  an  allowable  tolerance 
for  quality  contaol  variation  rafeer  than 
an  ahowaUe  fluoride  level  range  to 
compensate  for  variations  in  specific 
gravity.  Anofeer  comment  from  a 
manufacturers*  assodadon  Bsted  the 
feeoreticd  total  fhiorine  concentration 
range  of  850  to  1.150  ppm  as  an 
appn^riate  parameter  for  fluoride 
dentifrices  without  specifically 
commenttiv  on  the  dilbrence  between 
feia  ranga  and  fee  Pand's  langa  af  900 
to  1.100  ppm  for  theorefieal  total 
fluorine. 
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dentifrfc«s  <»ntaiiiiiig  phogphate  or 
silica  abmaMta  fRef.  3^.  The  stndles  do 
not  sacBSfl  nifrerenon  in  tne  specinc 
gravity  of  tHa  tteurififi^g  staified.  AH 
three  atudWJtoiidmfed  tfaatthe 
eff ectireneas  of  tne  sffica-abrasive 
dentifrices  v  couiparaMe  to  the 

pfaoiphate-abrasive 
coimaeat  argued  that 
the  tpectftc  gravity  of  the 

P-itadin  the  three  studies  (fid 

not  result  ioj  iiyiificaBt  diffeienoes  in 
the  antfcari^l  effectiveness  of  the 
dentifKces.  T|be  comment  concluded, 
based  on  the  three  studies,  that  specific 
gravity  is  ndt  an  important  test 
parameter  fdit  fluoride  dentifrices  ^wl 
thaU  becjai^i  specific  gnvity  does  not 
affect  dqatrntoe  efficacy,  thcie  is  no 
reason  t^  aqjbat  individual  denti&ice 
formulations  po  coaipansata  for  specific 
gravity  vari<  ability.  The  comaK&t  added 
that  the  cun  ant  liouts  of  fluoride 
concenlratic  ^  have  bem  used, 
unafi^usted,  Mir  awre  than  20  yean 
throHgbout  ^  Series  ef  {anaolation 
changes.  TbternmMMA  expfcsaed 
concern  that  If  FDA  were  te  gft»iThtdf^  in 
one  iaataaca  Ihat  the  fliMBide 
conceiito«(i44  in  mom  Maoiida  dentifrice 
formulation  HMuid  be  adfaated  to 
compensate  vof  a  specific  9«vity 
variation,  tha  aaceaaity  of  ac^ting 
fluoride  levijl^  ia  all  deiMifrices  could  be 
imposed  on  tianafactaten. 

The  Paneil^aaed  its  trrnmmdnfinns 
concerning  Mprapdate  ranges  for  die 
parameters  ^  thaaretfcal  total  fluorine 
and  specific iiravityt  ibr  flnoride 
dentifrices  4 1  its  mriaw  of  specific 
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1  Be  ageRcy  agrees  wttft  ine  comnents 
^^^»  ■■"■^B^Brs  ^ec^RBmeHoefl  ranee  or 
wo  ■*  ifl^^ppn  lor  tnesreticn  totet 
fleorine  esK  be  wMened  to  850  to  1,159 
ppm  tiecaese  ne  leest  oiportant 
paramcfer  n  oetmnnihig  the 
etveco^sness  ot  sacn  den lui  ices  is  the 
amevnf  of  aranaoie  fttonoe  iod  content 
rather  than  theoretital  total  ftnrine 
contents  The  agency  is  specffically 
including  requirements  for  the  available 
fluorroe  iob  content  of  fniortde 
dentifrices  in  the  tentative  fmaf 
monogra|rii.  fSee  comment  4  above.} 
Tnerefore.  ne  agency  believes  that  850 
to  I.ISO  ppnt  is  an  appropriate  range  for 
theoretficaf  totaf  fhorine  Ast  will 
accommodate  the  newer  less  dense 
abrasive  systems  wftfipot  oompromlsiiag 
the  effectiveness  of  (hiorfds  dentftices. 

In  response  to  one  commenrs  concen 
that  adiostmeots  in  Che  theeratical  total 
fhiortne  lievefs  mi^  be  required  to 
compensate  for  vaaiabilfty^  in  the 
spedlk  gravity  of  different  fluoride 
dentffirioe  fonmilatiens,  the  agency  does 
not  intend  to  require  such  adjustments. 
In  response  to  another  comment's 
concern  reganfing  tfie  intent  of  the 
Ihioride  in^edient  concentzatiaiis 
specified  in  the  mnn^w^pfc  and  *h^ 
intent  af  the  nnoimaMr  theoietici^  total 
'  fluoriae  range  dP  850  to  1«1S0  NIB.  this 
range  is  intended  to  aUow  a  range  of 
theoretical  total  ffimrim^  levels  for 
fbrmulatioa  purposes,  not  as  a  variatioB 
for  quali^  cantxol  purpasea  To  avoid 
possible  misinterptetataoa  of  the 
concentrations  for  flaoEida  dsatifriQes. 
theagen^  is  pcoposingtha  feUewing 
ranges  of  concentrations  foe  flusride 
iagssdientsin  the  monagrap^feat 
conespond  to  a  range  ei  850  md  I,3SQ 
ppm  theoretical  total  fhorioe:  For 
sodium  ikiQrids  a  range  of  0.188  to  a254 
percent  for  sediuBA 

monofluotophsspbate  a  tan^  of  0.664  to 
0.884  percent,  aml^  for  stannous  fiuoride 
a  raage  (rf  0.361  to  a474  percesL 

The  agency  agrees  witf»  die  cenments 
that  the  Panel's  recomaeended  Bants  for 
specific  giavi^  are  inadsqinte  to 
accsfanedale  new  dentifrices  utilizing 
less  dense  abrasive  sysfteme.  ia  addition, 
the  agacy  bdieves  thstchangiagfce 
Panel's  wrrnn— nded  bntts  for  specific 
gravity  frees  1.3  to  IJr  to  1.1  to  IJr  to 
accommo<fote  less  dense  skrasive 
systems  wil  net  have  a  significant 
impact  on  the  efiectiwenees  of  a  fluoride 
dentifriee  and  finds  s  specific  ^avity 
range  of  1.1  to  U  appsmaiate  far 
fluoride  dentfticea. 

Hoeeeeer.  ifie  agentgr  acknowledges 
that  changes  in  qiecifie  gravity  resdt  m 
a  conespeadhigcbsHge  ie  the  amoont  of 
fluoride  esntsissd  in  a  pvcii  volume  of 
a  dsatifrioe  ifihe  coneeofbalieit  ef  the 


fluoride  is  expressed  as  a  we{^  to 
weight  measurement  soch  as  ppm.  As 
the  speidBc  gravity  vahie  decreases,  the 
amount  of  fhiorfde  in  a  given  vohune  of 
dentifrice  afso  decreases.  Because  the 
agency  agrees  with  one  comment  that,  ia 
general,  Ae  consumer  is  more  likely  to 
dispense  a  dentifrice  on  a  toothbrash  oa 
the  basis  of  vohmie  or  size  of  a  ribbon, 
rather  than  to  dispense  a  dentifrice  on 
the  basis  of  weight,  the  agency  is 
concerned  that  at  some  lower  Bmit  of 
the  amount  of  fhioride  in  a  given  volame 
of  dantSHce,  the  amount  of  fhioride 
delivered  on  the  feodtbrush  may  be 
fnaufffdent  to  provide  an  efiiective  * 
antfcaries  benefit.  In  additfon,  at  some 
upper  Bndt  of  the  amount  of  fluoride  in  a 
given  vobnne  of  dentifrice,  die  amount 
of  fluoride  ddivered  on  the  toothbrush 
wilf  onnecessazil^  exceed  die  amount  of 
fluoride  needed  to  provide  an  effecGve 
anticaries  benefit  b  recommenc&ag  that 
limits  be  reqpifred  fbrbotb  the  specific 
gravity  and  the  theoretical  total  fluorine 
ppm  (a  weight  to  weight  measurement}, 
the  Panel  in  effect  placed  Bmits  on  the 
amoont  of  fhiorine  per  unit  volume  of 
toothpaste.  Ebr  example,  the  PaneTs 
fewer  Ifanits  of  900  ppm  and  a  specific 
gravity  of  1.3  convert  to  1 J7  mg  fluorine 
per  mflRIfter  (mL}  tdotlq^aste:  while  the 
Panel's  upper  Undts  of  1.100  pixn  and  a 
specific  gravjly  of  1.7  convert  to  1.87  mg 
.  fluorine  per  mL  toothpaste.  Ilus.  the 
Panel* 8  recoinmendadons  limit  the 
amount  of  theoretical  total  fluorine  in  a 
dentifrice  to  a  range  af  1 J7  to  IM  mg 
permL. 

The  agency  is  considering  whether,  in 
addition  to  providing  ranges  for  fhioride 
dentifrices  in  terms  of  specffic  gravity 
and  theoretical  total  fhiorine 
measuBemcnts,  it  SMy  be  appropriate  to 
provide  raages  for  fhwrids  dcndfiices  ia 
terms  of  ws^t  to  volume 
measiueiiKiits  tkat  correspond  direct^ 
to  the  allowable  ranges  for  specific 
gravity  (I.l  to  1.7}  and  theoretical  total 
fluorine  (850  to  1.150  ppm}  for  dentifrice 
formulations  utilizing  abrasive  systems 
that  result  in  products  having  a  specific 
gravity  fewer  dian  1.1  or  higher  Aan  1.7. 
Such  abrasive  sjnteras  would  require 
modification  of  the  specffic  gravity 
range  because  the  spiectfic  gravity  of  the 
dentifrice  is  below  1.1  or  above  1.7.  The 
agency  believes  that  the  foHowing 
guidelines  for  such  deiitifriues  can  be 
provided  without  unduly  complicating 
the  requirements  for  ffeoride  dentifrices: 
The  lower  limits  of  850  ppm  theoretical 
total  fluorine  and  a  specific  gravity  of 
1.1  convert  to  a  lower  Kmit  of  0.935  mg 
fluorine  per  mL  toothpaste  and  the 
i4>per  limits  of  1,150  ppm  theoretical 
tcrtal  fhiorine  and  a  specific  gravity  of 
1.7  convert  to  an  upper  Bmit  of  1.^5  mg 
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fluorine  per  mL  toothpaste.  Le.,  a  range 
of  0.935  to  1.055  mg  fluorine  per  mL 
These  limits  would  obviate  the  need  to 
modify  these  ranges  in  the  future. 

The  agency  beUeves  that  a  range  of 
0.935  mg  to  1.955  theoretical  total 
fluorine  per  mL  of  dentifrice  may  be  an 
appropriate  guideline  for  all  Category  I 
fluoride  compounds,  formulated  in 
dentifrices  with  specific  gravities  less 
than  1.1  or  greater  than  1.7.  This  range 
ensures  that  dentifrices  with  lower  o^ 
higher  specific  gravities  due  to  changes 
in  abrasives  will  remain  in  the  same 
range  of  total  fluorine  per  volume  of 
dentifrice  as  currendy  marketed  fluoride 
dentifrices  that  are  within  the  range  of 
850  ppm  to  1.150  ppra  total  fluorine  and 
the  range  of  1.1  to  1.7  for  specific      I 
gravity.  In  addition,  the  range  above  of 
total  fluorine  per  volume  of  dentifrice 
for  dentifrices  with  specific  gravities 
above  1.7  or  below  1.1  provides        j 
flexibility  in  the  requirements  for      [ 
fluoride  dentifrices  to  accommodate  the 
development  of  new  abrasive  systems. 
The  agency  requests  specific  comment 
on  the  modification  sununariied  above 
of  the  Panel's  recommended  ranges  for 
theoretical  total  fluorine  and  specific 
9«vity  as  set  forth  in -the  advance  notice 
of  proJMsed  rulemaking  (45  FR  20677)  to 
provide  a  range  of  0.935  to  1.965  mg 
theoretical  total  fluorine  per  mL  of  .  i 
dentifrice  for  dentifrices  with  a  specific 
gravity  lower  than  1.1  or  higher  than  1.7. 
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7.  In  an  effort  to  clarify  unresolved 
questions  concerning  the  Panel's       | 
recommended  LTP  standards  for 
fluoride  dentifrices,  the  agency  posed 
specific  questions  concerning  the  LTFs 
for  discussion  at  a  public  meeting  held 
on  September  28  and  27, 1983.  The 
agency  questioned  whether  the  Panel's 
recommended  biological  testing 
standards  are  necessary  in  edition  to 
analytical  testing  to  ensure  the 
effectiveness  of  fluoride  dentifrices  (48 
FR  38853). 

In  response  to  the  agency's  questions, 
the  American  Dental  Association  (ADA) 
submitted  a  comment  (Ref.  1)  stating 


that,  ideally,  die  question  of  whether 
fluoride  in  a  dentifrice  is  taken  np  by  the 
toodi  enamel  to  produce  an  effect  on 
tooth  stiuctare  ftat  will  make  the  tooth 
resistant  to  dontal  caries  is  best 
answered  throu^  well-oontroUed 
clinical  tests^  ADA  added  that  odier  in 
vitro  or  in  situ  tests  or  animal  studies, 
such  as  the  biological  tests 
recommended  by  the  Panel,  are  also 
helpful  in  detenniidng  the  anticaries 
effectiveness  of  fhioride  dentifrices. 
ADA  noted  that  enamel  solubUity 
reduction  tests  are  most  meanin^ul  for 
fluoride  dentifrices  containing  stannous 
fluoride.  ADA  also  suggested  that 
another  Biethod.  now  available,  to 
evaluate  the  effect  of  fluoride  on  tooth 
structure  is  an  evaluation  of  the  ability 
of  the  product  to  induce 
remineraUzation  of  tooth  structure. 
Another  comment  stated  that  the  Panel's 
recommended  tests  should  be  continued 
for  anticaries  products,  but  other  tests 
such  as  romineralization  tests  can  be 
added  to.dae  Panel's  recommended  tests 
to  demonstrate  the  clinical  effectiveness 
of  fluoride  dentifrices.  The  comment 
explained  that  the  remineraUzation  test 
is  particularly  valuable  in  demonstrating 
clinical  effectiveness. 

A  comrarat  from  a  manufacturers' 
association  agreed  with  the  Panel's 
recommendation  that  all  Category  I 
fluoride  dentifrices  mast  meet  the  test 
requirements  of  any  two  of  the  following 
biological  tests:  (1)  An  enamel  solubility 
reduction  test,  (2)  a  test  for  fluoride 
uptake  by  enamel;  or  (3)  an  animal 
caries  reduction  test.  However,  another 
manufactiuers'  association,  representing 
many  of  the  same  dentifrice 
manufacturers,  subsequentiy  stated  that 
the  biological  tests  listed  above  would 
not  be  necessary  for  fluoride  dentifrice 
formulations  that  are  the  same  as  the 
fluoride  ingredients  and  abrasives  listed 
in  the  LTP  tables  because  the  clinically 
proven  effectiveness  of  these 
formulations  that  were  reviewed  by  the 
Panel  discounts  any  adverse  effects  of 
the  abrasive  on  the  biological  activity. 
Therefore,  the  assurance  of  sufficient 
available  fluoride  ion  and  appropriate 
pH  and  specific  gravity  of  the  new 
formulation  are  all  that  is  required.  The 
comment  recommended  that  biological 
testing  be  required  only  for  new  fluoride 
dentifrice  formulations  that  were  not 
reviewed  by  the  Panel  In  addition,  the 
same  manufacturers'  associadon  later 
commented  that  industry  beUeves  that 
other  tests:  e.g.,  remineralization  tests, 
while  interesting,  are  still  of  more 
academic  than  practical  value.  Industry 
does  not  consider  any  particular 
remineralization  test  as  having  been 
validated,  and,  therefore,  it  considers 
the  addition  of  requirements  for  testing 


for  renrineraUxation  properties  to  be 
unacceptable  for  regulatory  purposes.' 

The  Panel  beUeved.  and  die  agency 
concurs,  diet  the  demonstration  of  die 
bioavailability  of  the  fluoride  ion  in  two 
of  the  three  biological  tests,  i.e.,  enamel 
solubility  reduction,  fluoride  uptake  by 
enamel,  and/or  animal  caries  reduction, 
is  necessary  to  ensure  the  anticaries 
effectiveness  of  fluoride  dentifrices,  and 
the  agaicy  has  included  this 
requirement  in  the  proposed  monograph. 
Although  the  agency  commends  and 
encourages  the  (tevelc^ment  of 
additional  testing  procedures,  such  as 
remineralization  tests,  the  agency 
believes  that  the  three  biological  tests 
recommended  by  the  Panel  are  adequate 
and  sufficient  to  demonstrate  the 
bioavailability  of  the  fhioride  ion  in 
dentifrices.  In  addition,  the  Panel's 
recommendations  concerning  these 
three  biological  tests  were  based  on  the 
results  of  actual  biological  tests 
performed  on  fluoride  dentifrices  that 
had  been  shown  to  be  cUnically 
effective  in  preventing  caries.  'The 
agency  does  not  believe  diet  there  are 
sufficient  data  to  correlate  specifically 
the  results  of  remineralization  tests  with 
chnical  studies  diat  demonstrate  the 
anticaries  effectiveness  of  fhioride 
dentifrices.  Therefme,  at  this  time,  the 
agency  believes  tiutt  remineralization ' 
tests  cannot  be  considered  an  adequate 
substitute  for  the  Panel's  recommended 
biological  tests  or  that  remineralization 
tests  should  be  required  in  addition  to 
the  Panel's  recommended  tests. 
However,  the  agency  recognizes  that 
testing  technology  continues  to  evolve 
and  has  provided  in  the  monograph  the 
opportunity  for  interested  persons  to 
propose  modifications  or  alternative 
testing  procedures  through  the  petition 
process  established  in  21  CFR  10.30. 

With  respect  to  a  manufacturers' 
association's  suggestion  that  biological 
testing  is  not  necessary  for  fluoride 
dentifrice  formulations  that  are  the  same 
as  those  that  were  reviewed  by  the 
Panel  and  listed  in  die  LTP  tables  and 
its  suggestion  that  only  the  analytical 
portion  of  the  Panel's  recommended 
testing  be  required  for  such  dentifiices, 
Ae  agency  at  this  time  does  not  have 
adequate  informadon  to  show  that 
biological  testing  is  not  necessary  for 
such  dentifiices.  The  Panel's 
recommendations  were  based  on  the 
correlation  of  laboratory  testing  residts 
with  clinical  data.  The  biological  portion 
of  the  recdmmended  testing  provides  an 
important  assurance  that,  in  addition  to 
being  chenticaUy  avaUable  as 
demonstrated  by  the  analytical  portion 
of  the  testing  recommendations,  the 
fluoride  is  also  bioavaUable  In  that  it 
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(ReL-  mJl  Ageing  ■*  '^nipcrinenfor'* 
shoaid  be'  laBpaasiMe  for  eneaiMig  thet 
the  nhmmui  dtotftlee  fSt^  is 
formulated  ■eeta  the  appraprfste  testing 
saiBBBaaa  sev  favHr  oy  Me  Panel  m  me 

iarnMnfiew  and  the  new^  (hiQiiile 
QeH^fince  lanRaiafloa  beiog  tested  must 
score  signflltaiidy  higiter  than  a  pfacebu 
■e  ne  oioic^jvcat  teats  as  a  smiple  ciiecii 
on  the  effeeffveneas." 

In  response  tit  Ae  agency's  eonceras 
leguiuliig  the  stabiDly  of  reference 
fujiiiulatjoiis.  the  nan ufiiLiui els'* 
association  stated  that  requirements  for 
mtnimat  aged  Riieildb  coneentratfoD  in 
the  LTP  tabliBr  abnigates  any  concern 
reganfing  the  stabflity  of  a  reference 
fbrmnfatieB.  The  comment  btated  that  "ia 
canHidatt  fnrMablJHn  that  maiiaa  only 
analytical  or  aaaiytkai and lijahmii  al 
laboratory  testing  is  to  he  comikafed 
with  the  reference  batkfiaah  aodagted, 
so  that  questions  of  stability  are 
automaticafly  anawexad." 

In  a  later  comment  t»  the  agency  Pe£ 
2),  the  mamifactuieca'  aaaaciatteB 
submittad  ofisrsr  iran  {ant 
manufactucaEs.  ta  voluotaii^  m^P^ 
retsTence  fomniiatioBa  te  lequastMs 
having  *  legitimate  iataieat  in  the 
manufacture  ei  fluaiUa  dantifakes.  Tba 
refesaace  foraudatiens  that  would  be 
supplied  by  theaa  BMnufacturees  weeld 
be  eertifiad  thait  they  confonn  to  the 


aaareCsi 


connMl,  aawnMe  AmMe  leu  eentent> 
pH,  mid  specflc  gravity,  as  well  as 
informatiB*  caaceraiug  the  date  and 
place  ofmanaiictMe,  dM»  of  analysis, 
^Hv^^Mage  ^BOBHHieRBBtrOss  lor  me 
remrance  deMlMce*  Tne  comment 
aiaaswHn  Reenfy  anal^^icat 
measarafleRw  oMt  inemaBiivBctnrers 
Mnre  agrees  to  pravMss  top  the  Leitiftea 

WBtaav^^M  ^^r^^aim^^^mm  m^m.  ■■■■■!■  I'  I  i 

fluoride  tan  eentsnt  fH,  and  npetiRc 
gfuvRj,  ana  not  Ae  purpose  or  the 
referanee  feimutaUwia  is  to  provide  a 
compel  IsuH  of  the  hborefory  vahres 
otjmniew  nr  tne  oronigicai  tests* 
Therefore,  it  is  not  appropriate  or 
necessary  to  require  titat  niese  reference 
formulaflons  be  osed  to  provide  a 
comparison  or  th#  laboratory  values 
obtained  m  the  analytical  tests.  The 
manufiKturere  agreed  to  stqiply  only  an 
amount  of  the  reference  fbrmuKBtian  that 
would  be  required  lor  laboratory  testing 
and  some  mannfecturers  Bmited  the 
number  of  times  per  year  that  they 
would  be  wflHng  to  supply  reference 
fomndatf ons  to  a  particular  requestoi. 
The  manufacturen  stated  that  it  would 
be  (heiesponsibifity  of  the  requestor  (1) 
to  aHow  go  dbys  for  delivery  at  the 
reference  formulation.  (2)  to  use  the 
reference  formulation  within  a  period  of 
go  days  of  certification  to  maintain 
validity  of  the  cerlifiad  vafaies.  (9)  to 
determiBK  wfaub  hWogiKal  taala  are  to 
be  perfonwd;  and  fl|  la  stere  the 
reference  fanaalatian  in  tha  bmmht 
stated  ialbe  analytifal  certification.  The 
coats  fli  the  MSaance  famalatiaa,^ 
including:  castificatioB  eaata,  wedd  be 
boma  bsf  tha  caqwaater. 

The  agency  ^Beaawidi  AIM  dwt 
fluosidadanBiskaBsisreace  standard 
JetmaiBlisM  diatagewqaisadto 
interpaK  tha  saaato  af  the  Uoisgical 
tesint  paapaaed  in  the  OMoagnplt 
should  ha  staliliahid  aa  USP  reference 

Theiiliiitj  and raKabihty 
alfaiidDpcaltaatii«to 
aSsctiMaBaas  of  fluoride 
dentiiioa  iaaMohrilDaa  as*  dependent 
on  tire  faahtf.  aiifcani^  saMdity.  and 
reliahilft^  ei  tfaa  MfMMce  ataadard 
foimidaiiiai  wad  ha  turapailauii  tndi 
the  fluoride  dentifrice  f onadatioa  beii^ 


formul 
of  tire 


lUBPtoeafahllsh 
fluoride  daalfcteerefc  rets  staadaid 
fonnuIatiaaB  that  wdl  be  aude  availaMe 

manufactudag  flaorids  diolflEricc*. 


wH  baas  Ma  hi  dre  Dacketa 
aader  Docket  Ne. 
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80^MX)42,  labeled  Biological  Testing 
Procedures  for  Fluoride  Dentifrices. 

The  agency  appreciates  the  offers  of 
several  manufacturers  to  voluntarily 
provide  certified  reference  formulations 
for  use  in  the  biological  testing  of 
fluoride  dentifrices  to  other 
manufacturers  that  wish  to  manufacture 
fluoride  dentifrices,  but  believes  that 
this  is  not  an  appropriate  mechanism  to 
make  such  reference  formulations 
available.  The  agency  also  believes  that, 
althou^  many  manidacturers  who  are 
interested  in  marketing  fluoride 
dentifrices  could  formulate  adequate 
reference  standard  formulations  based 
on  information  submitted  to  the  Panel 
(Rei  1),  other  manufacturers  may  not  be 
able  to  do  so.  Because  the  use  of  an 
adequate  reference  standard  is  pivotal 
in  producing  valid  results  in  the 
biological  tests,  the  agency  is  proposing 
that  manufacturers  be  required  to 
establish  t^e  effectiveness  of  their 
fluoride  dentifrice  formulations  in  two  of 
the  three  biological  tests  specified  in  die 
monograph  using  a  USP  fluoride         [ 
dentifrice  reference  standard 
formulation,  which  should  be  available 
before  this  final  monograph  becomes 
effective.  The  agency  darifies  that  this 
requirement  is  not  intended  to  apply  to 
the  use  by  manufacturers  of  in-house 
fluoride  dentifrice  reference  standards 
for  quality  control  purposes. 

(1)  CrrC  Volume  000253. 
(21  Comment  Na  COOOM,  Docket  No. 
0042.  Dockets  Management  Branch. 

9.  One  comment  stated  that  the 
availability  of  reference  standard 
formulations  in  quantities  sufficient  to 
adequately  conduct  research  in 
developing  new  anticaries  agents  is 
imperative.  Although  manufacturers 
have  stated  that  supplying  reference 
formulations  in  such  quantities  would  be 
a  hardship  on  manufacturers  of  the 
reference  formulations,  the  comment 
stated  that,  without  such  reference     i 
formulations,  the  results  of  any  clinical 
trial  would  be  ambiguous  at  best 

The  scope  of  this  rulemaking  does  not 
address  requirements  relating  to  dental 
research  to  develop  new  anticaries 
agents.  Therefore,  the  agency  will  not; 
discuss  the  availability  of  reference 
standard  formulations  for  such  use  in 
this  rulemaking. 

10.  Two  comments  requested  that  the 
Panel's  reeonunended  requirement  for 
the  numerical  score  in  die  Uolfligical  > 
tests  for  all  Category  I  fluoride 
dentifrices  be  dianged  from  "no  lower 
than  the  score  for  a  reference 
fornuriatiflii  at  the  90-percent  confidence 
leveP'  to  "not  significandy  lower  than 
the  score  for  the  reference  formulation." 


80N- 


(See  45  FR  20677  to  20678.)  One 
comment  claimed  that  the  90-percent 
confidence  limit  can  be  misleading  and 
can  actually  reward  a  pooriy  conducted 
set  of  laboratory  tests.  The  comments 
suggested  that  appropriate  statistical 
methods  be  used  and  that  the  choice  of 
the  statistical  method  be  left  up  to  the 
experimenter. 

The  agency  agrees  with  the 
comments,  llie  mtwe  general  statement 
"not  significandy  lower  than  the  score 
for  the  reference  formulation"  allows  the 
application  of  appropriate  statistical 
criteria  to  laboratory  data  to 
demonstrate  that  fluoride  dentifrices 
achieve  scores  in  the  biological  tests 
that  are  not  significandy  lower  than  the 
scores  for  the  reference  formulations. 

The  Panel  recommended  that  the 
numerical  score  in  the  biological  tests 
for  fluoride  dentifirices  be  "no  lower 
than  the  score  for  a  reference 
formulation  at  the  00-percent  confidence 
level"  to  demonstrate  bioavailability  of 
die  fluoride  ion  in  that  the  dentifrioe  wUl 
alter  tooth  structure  to  make  the  tooth 
resistant  to  caries.  Although  the  90- 
percent  confidence  level  as  a  statistical 
criterion  may  be  acceptable  for 
evaluating  some  biolc^cal  test  data 
sets,  it  is  not  necessarily  acceptable  for 
evaluating  all  biological  test  data  sets. 
Therefore,  the  agency  accepts  the 
comment's  suggested  general  statement 
Further,  as  stated  in  1 211.165(d). 
appropriate  statistical  quality  control 
criteria  must  be  used  for  drug  products. 

C.  Comments  on  Abrasive  Systems  for 
Anticaries  Drug  Products 

11.  One  onnment  bom  a  manufacturer 
disagreed  with  the  Panel's 
recommendations  concerning  testing 
guidelines  for  Category  I  fluoride 
ingredient/abrasive  combinations  not 
specifically  reviewed  by  the  Panel  The 
comment  contended  that  the  Panel's 
recommendation  to  require  such  a  new 
formulation  to  have  laboratory  testing 
values  equal  to  ot  greater  than  the 
highest  fluoride  values  listed  in  the 
Puiel's  LTP  tables  for  the  particular 
fluoride  compound  used  in  the 
formulation  (45  FR  20677)  is  faulty.  The 
comment  stated  that  this  recommended 
requirement  must  be  changed  to  further 
reduce  the  probability  that  a  clinically 
ineffisctive  product  will  be  marketed  and 
accepted  by  consumen  as  effiective.  The 
comment  argued  diat  the  highest  values 
for  fluoride  ibn  in  the  Panel's  LTP  tables 
were  based  on  spedfic  formulations  that 
had  been  eUidcdly  proven  effective  and 
that  could  be  compared  with 
appropriate  wfsrwioe  formulations.  The 
comment  stated  diat  these  fluoride  ion 
values  would  be  aooaptable  for 
formulatieiis  sirailu-  to  those  induded  in 


the  LTP  taUes.  but  would  be  too  low  to 
ensure  the  effectiveness  of  Category  I 
fluoride  ingiediento  formulated  with  an 
abrasive  dQ^fferent  bom  the  specific 
formulations  reviewed  by  the  Panel  The 
comment  recommended  that  such 
formulations  be  required  eidier  to 
estaUish  effectiveness  in  a  well- 
controlled  clinical  study  or  to  maintain  a 
minimum  available  fluoride  ion  level  of 
80  percent  of  the  theoretical  fluoride  ion 
content  le..  800  ppm  or  above, 
throu^out  the  formulation's  proposed 
life. 

In  support  of  its  position,  the  comment 
pointed  out  that  in  a  3-year  clinical 
study  submitted  to  the  Panel  for  a 
fluoride  dentifrice  containing  sodium 
fluoride  and  a  magnesium  silicate 
abrasive,  the  formulation  was  not 
significandy  different  from  placebo  in 
reducing  caries  (Ref.  1).  Two  other 
sodium  fluoride  dentifrice  formulations 
(with  hi^-beta-pjiase  caldum 
pyropho^>l*ate  as  the  abrasive)  were 
found  to  be  effective  in  the  same  clinical 
study.  The  comment  urged  the  agency  to 
adopt  the  more  conservative  position  of 
requiring  either  clinical  studies  or  a 
minimum  available  fluoride  ion  level  of 
80  percent  of  the  theoretical  fluoride  ion 
content  for  a  Category  I  fluoride 
ingredient/abrasive  combination  not 
specifically  reviewed  by  the  Panel 

A  comment  from  another 
manufacturer  si^iported  the  use  of 
nonclinical  LTFs  to  establish  the 
effectiveness  of  fluoride  dentifrice 
formulations  not  spedfically  reviewed 
by  the  Panel  and  urged  the  agency  to 
avoid  the  imposition  of  unnecessary, 
burdensome,  and  cosdy  clinical  testing 
of  these  drug  products.  The  comment 
argued  that  the  availability  of  the 
fluoride  ion  in  fluoride  dentifrice 
formulations  is  the  essential  factor  for 
establishing  die  effiscdveness  of  such 
dentifrices.  The  comment  stated  that  for 
the  three  fluoride  ingredients 
recommended  as  Category  I  by  the 
Panel  the  ability  of  a  dentifHce  to 
provide  avaUable  fluoride  need  not  be 
determined  by  lengthy,  burdensome 
dinical  trials,  but  can  be  readily 
established  by  laboratory  testing 
procedures  designed  to  determine  that 
the  profile  of  the  test  dentifrice  is 
comparable  to  the  profile  of  a  reference 
dentifrice.  The  comment  contended  that 
laboratory  testing  results  for  fluoride 
dentifrices  are  predictive  of 
effectiveness  and.  in  many  instances, 
are  a  better  indicator  of  anticaries 
effKtiveness  dian  dinical  trials.  The 
comment  argued  dmt  laboratory  tests 
can  be  done  quickly  and  under  rigid 
controls,  whereas  dinical  trials  tuce 
years  and  create  tremendous  logistic 
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difnc)iltieB.,t>w.opiBiii«it  Bjtstsd  that, 
b9<^ii8«  ottke  difiicttltin  vwith  eHnieal 
tnals.  9lini^  Sadies  ecc»sionalfy 
produce  native  <«w)t9,-even  where 
the  effectiveness  of  the  ^uoride 
dentifrice  is  unqinetKw^ed,  jlpr  this 
reason,  the  bonunent  qves^oned  Ae 
negative  ref  i^  of  the  dii^lcal  sbidy 
discussed  h^  the  first  oommmt  above 
that  did  noti  ^anoDStFattf  m  imticaries 
effect  for  a  ^^ttm  fliioirids  IbnnttlStion 
containing  4  magnesium  siHcate 

1^  omunenVstat^  that,  asa 
'  IsHcal  pfobkbflity,  negative 
I  occorwttK  etfeirtive 
td  dted  ansauUBphs  of  ene 
stady  Oft  e  deiitifiHoe 
laf'ts  widely  aocepted  as 

— .. Juoride  dentifrice,  the 

ceflUBont  added)  moreover,  that  Ae 
informationjiubviitted  to  the  Panel 
i  cUhical  trial  and  the 
iting  data  for  the 
sodium  fhioride  dentifrice 
gnesium  silicate  is 
/fadequiately  e^luiite  the 
resets  of  die  clinical  trial  or  laboratory 
testing. 

the  cdmihent  contended 
emeatef  (finical  testing 
fluoride  ingredient/ 
'  tatiotis  not  qMcifioeliy 
Sanelr  wheB  laboratory 
luate  to  demonstrate 
would  be  oentraiy  to 
inciiries  of  public  policy. 
The  cbmmeM  explained  that  requiring 
high  cost  clincfil  studies  would  divert 
resources  airay  from  more  worthwhile 
research:  wo^d  be  a  financial  burden, 
especially  t^^  smaller  manufacturers, 
and  decree^  their  ability  to  compete  in 
the  marketp  See:  and  would  also  violate 
the  purpose  elf  the  ore  drug 
monographs  m  set  forth  recognized 
standards  o^  Safety  and  effectiveness 
that  new  products  can  meet  widiout 
going  through  fidl-scale  clinical  trials. 
The  commeii^  requested  die  agency  to 
reject  a  reqii|i|einent  that  cUnioal  trials 
for  effectivetifess  be  conducted  for 
Category  I  fuoride  taigredient/abrasive 
combinatioii|B  in  dentifrice  formulations 
not  specifically  reviewed  by  the  Panel. 
The  commeii^  concluded  that  such  a 
requirement  iiMould  be  unnecessary, 
burdensome!  lind  cause  oosdy 
duplicative  (jlf  nical  testing  for  such 
formulations.] 

Comment^  from  a  manufacturers' 
association  f^ted  that  a  new 
combinationj  ^f  an  accepted  fluoride 
source  wridi  e|n  abrasive  ixkM  dentifrice 
formulation  npt  nedfically  reviewed  by 
the  Panel  shMdd  be  evaluated  as  ' 
.  effective  Jf  it  i  neets  the  appropriate 
parameters  v.  r  availability  of  the 


abrasive, 
matter  of  St 
clinicali 
dentifitees' 
such  negat 
formula  tionj  I 
aa  effectively 


concerning 
labbratofy 
.  quebtidni 
containing  ^ 
'  insufficient  i 


In  additi 
that  the  Teq 
,forCateg(»] 
abrasive 
reviewed  bj 
testing  is  a< 
effectiven 
established 


fluoride  Jon 


die  Panel's  recommended 


analytical  and  bic^cal  tests  a»  wdl  as 
apptt^rtete  parameters  for  fteoretical 
total  fhioriM  confehl^  and  specific 
gravity. 

Tlie  comment  specified  the  following 
requiteraents  as  appropriate  for 
detemrinihg  the  effectiveness  of  fluoride 
dentifrice  formuladORB  hot  specifically 
reviewed  by  the  Paneh 

(1)  llieoretical  totSl  flufwfaif 

concentration  between  WCKand  I.ISO 
ppm.  and 

(2)  ^[WQific9«vity  wiUdn  the  range 
1.1  to  1.7.  and 

(3)>ieet  die  most  strihgenf  of 
analytical  profiles  for  a  fresh  and  aged 
product  for  the  particular  fhioride  ion 
souhx,-  and 

(4)  Denionstrate  that  scores  on^  of  3 
of  the  biological  tests  specified  in  die 
monograph  era  not  ^pUficandy  lower 
than  a  reference  formulation  using  the 
same  flupride  source;  and  are 
significantly  hl^r  dian  i  pljBicebfii 

(1)  and  (2)  above,  and 

(5)  DienKmstrata  dirou^  appropriate 
clinical  trials  daat  die  forn^ation  is 
efliscdve. 

The  comment  added  that  "attempting 
to  ensure  exact  equivalency  between 
various  poMiUe  i^renoe  formulations 
is  not  only  unwarranted,  but  could  be 
construed  as  providing  an  unfair 
advantage  to  existing  marketed 
products,  without  an  adequate  scientific 
basis." 

Another  comment  aneed  with  the 
requiremmts  for  new  fluoride 
dentifrices  that  were  recommended  by 
die  manufacturers'  association  above.  In 
addition,  the  comm«it  requested  that 
the  agency  provide  «  procedure  to  add 
new  "reference  fluoride/alwasive 
cottbinatidns"  to  die  LIP  tables  when 
such  fluoride  dentifrice  fbraiuletions  are 
proven  effective  in  a  clinic^  study.  The 
comment  suggested  a  procedure 
whereby  the  agency  couU  be  petitioned 
to  include  a  new  fonnulaticm  in  the 
LTP's  and  supporting  documents  would 
be  placed  in  die  public  docket.  A 
Federal  Register  notice  could  be 
published  to  advise  the  public  of  the 
petition,  to  invite  comment,  and  to 
provide  an  opportunity  for  an  oral 
presentation.  Based  on  die  information 
received,  the  agency  could  then  publish 
a  final  dedsion  conoeraingwlra&er  or 
not  to  add  the  new  fluoride  dentifrice 
formulation  to  the  LlFs.  The  comment 
believed  that  sudi  a  procedure  would  be 
particalariyappropriate  if  die  LTp's  are 
set  out  in  "gaideUnes"  as  opposed  to 
regulations  and  pointedout  that  such  a 
procedure  is  comuMmly  used  by  odier 
Federal  agendes  insetting  new. 
reference  standards. 


A  comment  from  ADA  suggested  that 
standards  for  Category  I  fluoride 
ingredient/abrasive  combinations  in 
dentifrice  formulations  not  spedfically 
reviewed  by  the  Panel  indude 
reminravlixation  testing.  ADA  added 
diet  it  wdl  continue  to  require  clinical 
studies  to  validate  the  effectiveness  of 
such  new  formiUations  for  its 
"Acceptance  Program." 

The  agency  tonciirs  with  the  panel's 
reconunendations  diet  a  Category  I 
fhioride  ihgredlent/abrasive 
combination  in  a  dentifrice  formulation, 
not  spedfically  reviewed  by  die  Panel, 
be  required  to  contain  an  amount  of 
available  fluoride  ioii  equal  to  or  greater 
than  the  highest  available  fluoride  ion 
value  recommended  for  the  specific 
fluoride  iitgradient,  i.e.,  an  amount  of 
available  fluoride  ion  equal  to  or  greater 
than  the  highest  value  listed  in  the 
active  ingredient  list  in  the  monograph 
for  the  spedfic  fluoride  ingredient.  This 
requirement  applies  to  flupride 
dentifrices  thqt  contfdn  a  Category  I 
fluoride  ingiedient  and  either  a  new 
abrasive  ingredient  not  previously 
bicluded  in  marketed  dentifrjoes  or  an 
abrasive  inqredient  induded  in 
previously  maiketed  dentifrices  in  a 
fluoride  ingredient/abrasive 
combination  not  spedfically  reviewed 
by  the  panel. 

.  The  agency  believeslhat  it  is 
unnecessary  to  require  that  Category  I 
fluoride  inpedient/abrasive 
combhiations  in  dentifrice  formulations 
not  spedfically  reviewed  by  die  Panel 
contain  60  percent  df  die  theoretical 
amount  of  total  fluorine  in  the 
formulation  as  available  fluoride  ion 
throughout  the  period  of  intended  use, 
as  one  comment  requested.  The 
comment's  contention  that  data  it 
submitted  to  die  panel  show  that  a 
sodium  fluoride  Dentifrice  containing  a 
magnesium  silicate  tj^rasive  is  ■ 
ineffective  m  a  dinical  study  even 
diough  laboratory  tests  show  diat  the 
dentifrice  would  meet  the  Panel's  LTP 
standards  (Ref.  1)  was  baaed  on  (1)  a 
table^nd  a  short  discussion  presenting 
a  summary  of  laboratory  test  results  for 
the  sodhim  fluwide  dentifrice  containing 
magnesium  silicate  and  two  other 
sodium  fluoride  dentifrices;  and  (2)  a 
table  presenting  a  summary  of  the 
dinical  trial  results  for  the  same  sodium 
fluoride  dentifrice  containing 
magnesium  silicate  and  die  two  other 
sodium  fluoride  dentifrices.  Information 
concerning  die  details  of  die  laboratory 
testing  methods,  the  raw  data,  the 
analysis  of  the  data  for  the  laboratory 
tests,  die  details  of  die  cUnicel  trial  for 
the  sodium  fluoride  dentifrice  containing 
magnesium  silicate,  and  the  details  of 
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the  statiatical  analysis  Dfrthe  idinical 
ddta  for  thte-deiiOfiice  were  aot 
submitted.  TbejunelTsyiewed  ihe 
infonndficn  <bove  Boncerhim  (he 
sodium  fluioride  detf^Scecontaiiuag 
magnasium  sllicateand  rauiduded  that 
this  infonnation  is  inadeQuatetlo  ju8ti|y 
changiiiglhe  Paners  recommendatioa 
theft  Calegoty  I  Ihuvide  iogredient/ 
abrasive  combmafioiuinilentifrice 
formulations  not  specifically  reviewed 
by  the  Panel  be  required  to  contain  an 
amountfrfaralldble 'fluoride  ion  equal  to 
or  greater  than'ttie'hi^est  avaOable 
fluoride  ion  vtQue  required  ^or  ihe 
specific  fluoride  Ingredient  :(R^f.  ?).  The 
agency  concurs  with  the  Panel  and     [ 
agrees -with  another  comment  that  the 
submitted  iitformtftion  is  inadequate  to 
conclode  tbofflie  dentifrice  was  in  fatit 
ineffective  ortthat  flie  dentifrice  tested 
in  the  clinical  Study  did  In  fact  meet  the 
panel's  LIT  standards. 

The  pan^I'based.its  development  ef 
LTp's  on  Idboratary  testing  results  from 
studies  onlluoride  dentSiice 
formulations  that  had  actually  been    '. 
clinically  treated  and  found  effective. 
The  agency  Is  unaware  d  any  data, 
other  than  the  data  concemiog  the 
sodium  fluoride  dentifrice  contaihing  a 
magnesium  silicate  abrasive  discussed 
above,  that  would.indicale  theit.a         i 
dentifrice  Which  meets  the  Panel's       I    : 
recommended  standards  for  Category! 
fluoride  iqgxsdient/dbrasive 
combinations  in  denflfrice  formulations 
not  specificaByreviewed'byflie  Panel 
has  been  found  to 'be  ineffective  in 
preventiqg-caries.  To  the  contraiy,  flie 
Panel  stated  flratthe  extensive  .amount 
of  testing  ofthe'Categoiy  IHuoride 
ingredients, -w^cfa  includes  laboraitoTy, 
animal, -and  (itinicdl  tests,  allows 
predictions  as  to -Which  dentifrice 
formulations -wiB  he  effective.  The  Panel 
therefore  concluded  thfd  ff ceftain 
ana^cal  and  biolqgic^  tests  are 
conducted  and  acceptable  test  vdhies 
are  acbievedi  clinical  testing  is  not 
required'(«5  PR  20877). 

The  agency  Ix^ves  that  fhe  PanaTs 
recommended  Standards  are  applic^ile 
to  all  new  Category  I  fluoride 
ingredient/ abrasive  comtiinationsiin 
formulations  that  contain  a  fluoride 
ingredient  spedfled  in  the  monqy^ph. 
Therefore,  ttls  unnecessary  to 
specifically  add  pategoiyl  fluoride 
ingredient/abrasive  combinafions  ui 
dentifrice  formulations  not  specincaUy 
reviewed  by  Ihe  Panel  to  the  ITP  tables 
through  ape(fifionj)roce3ure«s 
suggedtedliy  one  comment 

Based  on  flie 'Panel's 
recommendaGons.  ihe  iigency  Jfl 
proposing  that  the  requiremeats.for 
avaflat>le  fluoride  ion  for  each  fluocids 


ii\flwdionl  liilari  JaAs-aMMmnMA 
wifluHUa.4peoii«djibsaafa«  alM^^y 
to  Catefa^JilBaBdeiiigmdBaii^/ 
abrasive  confliinafions  in  dentifrioe 
fnrranlaiiflnsjKit.^fnifirally.iowewd 
by  Ok  PaoaL  THh  mmnyAasaot 

ing— /^i^*  'i** '"***'  Pif  ""•ap«T~'  af  4he 
special  case  of  a  stennaus  fluoride 
dentifrice  coBtaia^gtcalmuB 
pyrqphaephate  t».an  aktwiAve.  iSm 
comment  4  above)  In  addition,  CaAegasy 
I  fluoride  iagndient/irtinaive 
com1>inations  in  dentifrice  loamtdatifini 
not  specifically <»Hie«MdJiy4lie<Ilmel 
must  moat  ihe  liiolagical  testog 
requirements  piqpovid<iB  the 
monograph  and  conform  lo  FlSA'iS 
cunent  giciodJBaBiiiaotufingipraotiDe 
regulatianB,(£l£m«art  ^4)  wtth 
respect  to  otharpanuneteisilitciMMd 
by  thePanalsucdi  as.«pecific,gcawi|y.and 
pH.  Such  Category  I-flnorideingiadieBt/ 
abrasive  combinations  in  dentifrice 
formulations  must  also  conform  to 
regulations  concerning  whether  inactive 
ingredients  are  safe  and  do  not  interfere 
wifli  the  effectiveness  dS  the  product  in 
preventing  caries -(21  'CFR^3W(eJ).  JSee 
comment  4  above.) 

Whileihe  ageni;y  encourages  the 
developnieirt  ^new  testing  tedhnology 
for  fluoride  dentffiriceit,  sudi  as 
reminendixafion  testing,  the  agency 
does  not%eIieve1t  is  necessary  to  add  a 
requirement  for  such  testing ior  new 
fluoride  dentifrice 'fbrmulattons  in 
addition  to  the  Panel's  recommended 
testing -reqniremeats.  As  stated  above, 
the  agency  has  accepted  (hePaners 
recommended  requirements  as  adequate 
to  'demuuslrale  flie.anticaries 
effectiveness  df  Category  1  fluoride 
ingredientf  nbrasive  formulations  ncft 
speciflc«flly.Tevieuredtiy  the  Panel. 


MComtant  Jto.aDIU,  DsdutSio.  1014- 
0042,  Dockato  MuMgeaant  Smuili. 

(tt)jOIC  Volna»«18ARA2,  famnwry 
Minutes  af  the  43id  Meefiqgnf  the  Ponat, 
Apiil  20. 27.  and  28.  UTa  Docket  N«.  BON- 
0H2.  ISockets  Management  Drench. 

12.  Four  fonunents  requested  that 
additional  abrasive  ingmdiai^  be 
included  in -the  labocateiytestiiig  profile 
table  for  sodium  fluosidadeBtilrices. 
Three  ■conunantsaiy  reasad  conoevn  that 
silica  was  not  speeded  4a  "XaUe  1 — 
Acc^pti^e  Test  Valuasior  Medium 
Fluoride OentiiBiGBs"l4S-ni2B879)  as  an 
allowable  abr»sive -fair  sodiiwi  Aioride 
dentifrices.  Dne  of  the  three  cowmeats 
noted  Jbat  «ilisaiis  listfld4s«n«brasive 
for  sndinm  monoflimrajihomhate  and 
stannous  flusiide  riflnttfrioBS  Tlae 
comment  stated  that  ibacauag  -the  Panel 
found  silica  to  beiasafe  aad.eJBeciive 
abrasive,  as  evidenced  l|y  its JBcluaisB 


withitethg  riii^^i  iAmtUa 
daaMBOM.  (Umb  isaaimu^  wfagr  itt 
should'ootihi  JBdhdrf  in  sadiuai 
fluofidefVpasaliMM. 

The  team^ammmoAwAmMod  tt» 
resultsrf  mm  »dkiMHM»lhd»y»ar 
cliniari^taiiikito'riaaamrtMteAie 


«<le«fhig 
artlb:«'pHof 
ds  :Ae  dabanrtmy 
Thetfaiiri  |  < 

iipM.3ii),«BMed 
!  dioutd 

be  adoptariiftaL^andaddcdlh^  its 
owsadiBm  AmridB/affina  AeaSSnoe    i 
fonni:d0fiaB:^4l:6iteS:^]Has  I 

bioeqainrskitt  totHwidenflfidaetpM  7-2) 
submilted'by  AeseaandioaauBaiMiwith 
respect 'toifasih  (tDtd  iflmride,  fi«sh 
soluable  fl— ride,  and^i^diOTlidde 
flaoride.  Acimdiag  leiflieoaaBnat. 
both  foranil>liani,mheB'noniparcd  with 
a  fUntkmiBBtiiaa-oaeiBol, 


sipamaaiaf  tmaaimavaau  i^<9w»)  m 
rats,  thus  meeting  the  accepted  animal 
caiies  ndhictiwipntfKwl  asapBcifiediby 
theitanel  fBef.  Q.  fiaaed-on  Ifae 
8ubinittod<<lata.itfae<oemiBent'ieqBesied 
thatthe^sange  in>tfaeitest|iM)files  for 
socUan  -flueaide/sihca  ^deafifiieeB  be 
expanded 'to4.5  ito  &5. 

The  iourth -oamaeat  sefpiestad  tlwt 
sodhuB  'bioariMnate  ha  teduded  in  the 
labasalrny  lfting>pBBfllg:tables  as  an 
accaptafale'^Kasiveifor  sqdnon  fluoride 
denfifaiaeB.  The-oanunent'aHkmiitted 
data  <{ram  a  .ftyBvckidatd  study  Ihat 
shovaed  dhe  sndiiiBi  'flaonde/sDdium 
bioBabonate-oanhhuiAiaB  te  te  (effective 
iniariaoingcdlariai  ia.'adMerc^^en 
(Ref.  3)  and  inc)ndBd«  reviBW«f  diis 
study  pief,<4)-  IhetoamraeM  also 
refeaed^to  andfea'-MbuiiaaicBi  to  tiie 
Panel  4hait  nanfinnd  dots  Aowing  a 
sodiun  fiuaridejbaiinaB  Ucarhnnate 
denlifaiae  •to  bt  mMatiUm  saiii  vraittable 
fluartdc  bwelslbAweenflflBito  l.«O0  ppm 
(Ref.  5). aJhecamsaHntaeoMiended 
raising  the  laJwimiiiB  mmUtik  fluande 
standnds;ki  "3iaUe  1— AiEiqitaUeTest 
Valnes  few  Awfat  jfapridellBrtlfriM  »" 
(45  FR  aD6$lB)40'aikn«laif«SBtp|nBlar 
both  thelmh«nditiM  B9Bi<denlifrioes, 
and  recommflnded<apHiiange«f  7^510 
8.5. 

As  discussed  in  comment  4  above,  the 
test  vahtes  lialad  in  ihe  tebtes  jepreaerit 
actual  test  vtlaenvdblMamiiKaii 
analyiiqg-dlenMbtoes  <lhai  were  used  in 
clinical  <tei^Haiid  irnad  ta  ha  affiactive 
anHcaiiias  dmg  psoduota.  The  Ranel 
recommaodad  ^ttat « iAvoride  destifrice 
product  ooBiainiiig  a  ■Cittegiry  i  -flupride 
ingredieat/dn-asive  lontidaficm  oonld 
be  4Mwketed  il  the  firoiiiGt  meets  or 
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exceeds  the  available  fluoride  ion  levels . 
listed  in  the  ^TP  tables  and  meets  other 
parameters  i$iby  the  Panel,  such  as 
limits  for  sp^tiflc  gravity  and  pH.  and 
biological  testing  standards  (45  FR  20677 
to  20681).     ii 

After  extepJBive  review,  the  agency 
has  determiii^  that  the  availability  of 
the  fluoride  ran  in  the  formulation  and 
meeting  the  biological  testing 
requirement^  Are  the  most  important 
testing  criteiti  for  predicting  the 
effectivenesitof  a  fluoride  deiitifrice 
product  and  has  spefcified  these 
requirementiiin  the  proposed   ' 
monograph.  The  agency  considers  the 
existing  regulations  in  21  CFR  Parts  211 
and  330  adedtate  to  address  the 
product's  pMiessed  standards  of 
identity,  8tre|i^,  quality,  and  purity 
with  respect  to  parameters  such  as 
speciflc  gravity  and  pH.  (See  comment  4 
above.)  Theitifore,  it  is  not  necessary  to 
include  such|  parameters  for  additional 
Category  1  fliibride/abrasive 
combination^  in  the  monograph;  nor  is  it 
necessary  to{  ^hange  the  Panel's 
recommendmons  regarding  speciflc  pH 
guidelines  foki  particular  fluoride 
dentifrice  foimulations.  (See  conunent  5 
above.)  Becajiise  biological  testing  and 
the  availability  of  fluoride  ion  are  the 
key  factors  i^i  determining  the 
effectivenesi)  bf  the  dentifrice 
formulation,  jtne  agency  is  proposing  to 
include  new  1 355.70  concerning 
biological  testing  requirements  and  to 
include  in  the  active  ingredient  section 
of  the  tentative  flnal  monograph 
(9  355.10(a))  tke  required  amount  of 
available  flu^nde  ion  for  each  Category 
I  fluoride  active  ingredient  in  a 
dentifrice  dosage  form.  Manufectums 
must  ensiire  Uiat  their  products  meet  the 
biological  tefting  requfavments  and 
contain  the  fl|i|iount  of  available  fluoride 
ion  specifledlin  the  flnal  monograph. 
(See  comment  4  above.) 

Accordingly,  the  agency  is  proposing 
that  any  Cateftoiy  I  fluoride  compotmd 
formulated  ¥f|th  an  a]q>ropriate  abrasive 
can  be  mariceted  provided  the  dentifrice 
meets  the  bi(ik>gical  testing 
requirements  stated  in  S  355.70  and 
contains  the  e^nount  of  available 
fluoride-ion  Stated  in  1 35S.10(a).  (See 
comment  11  ^bove.)  Thus,  for  a  sodium 
fluoride  and  $llica  formulation  or  a 
sodium  fluoride  and  sodium  bicarbonate 
dentifrice,  tbfe;  fortnilation  must  meet  the 
biological  terang  requirements  and  the 
available  fluoride  ion  concentration 
must  be  equal  to  or  greater  than  650 
ppm.  (See  i  3^5.70  and  i  355.10(a)  of  this 
tentative  finfll  monograph.)     : 

KOiMr8BG09 

(1)  Commenj  No.  C00037,  Docket  No.  atm- 
.  0042.  DockeUManagemept  Branch.         v. 


(2)  Comment  No.  000044,  Docket  No.  80N- 
0042,  Dockets  Managiemeat  Brandt. 

(3)  ToreU,P..  and  Y.  Ericsson,  "Two- Year 
Clinical  Tests  with  DiilieTent  Methods  of 
Local  Caries-Preventive  Fluorine  Application 
in  Swedish  School  Children,"  Acta 
Odontologica  Scandinavica,  a:287-322, 1965. 

(4)  Comment  No.  CROOOS,  Docket  Na  80N- 
0042,  Dockets  Management  Branch. 

(5)  ore  Vohmie  060134A. 

13.  One  comment  expressed  concern 
that  powdered  fluoride  dentifrices  and 
"sodium  bicarbonate-based  sodium 
fluoride  dentifrices"  would  not  be 
covered  as  anticaries  dni^  products 
under  the  recommended  monograph. 
The  comment  raised  this  concern  . 
because  it  felt  that  the  Panel's 
recommended  specific  gravity  limits,' 
while  acceptable  fornormal  paste 
dentifrices,  are  not  reasonable  for 
powdered  dentifrices,  which  have  lower 
densities  then  those  recommended  in 
the  Panel's  speciflc  gravity  standard. 
The  comment  suggested  that  a  separate 
standard  for  these  lower  density 
powders  be  developed  that  Would 
provide  effective  levels  of  fluoride  ion 
and  submitted  a  chart  comparing 
fluoride  dosage  limits  for  powders  and 
pastes  (Ref.  1).  The  comment  also 
suggested  that  the  appropriate 
parameter  for  powdered  fluoride 
dentifrices  would  bee  poured-bulk 
density  range  between  0.5  and  1.7 
grams/milliliter  (g/mL)  because  poured- 
bulk  density  is  a  more  well-defined 
measure  of  the  weight  to  volume 
relationship  of  powd««  than  specific 
gravity. 

The  comment  recommended  two 
poured-bulk  density  standards  for 
powdered  fluoride  dentifrices,  i.e.,  1.0  to 
1.7  and  0.50  to  0.99  g/mL.  TTie  conunent 
claimed  that  if  the  pomed-bulk  density 
is  equal  to  or  greater  than  1.0  g/mL,  the 
product  can  deliver  an  effective  level  of 
fluoride  per  application  to  the  teeth.  The 
comment  stated  that  powdered 
dentifrices  with  a  lower  poiued-bulk 
density  (0.5  to  0.99Jg/mL),  such  as 
sodium  fluoride  w^  sodiura 
bicarbonate  as  an  abrasive,  could  be 
aproved  if  it  were  demonstrated  that  the 
product  delivers  the  same  effective  level 
of  fluoride  ion  with  two  applications  per 
brushing  as  would  normally  be  affiled 
in  one  application  of  a  product  widi  a 
bulk  density  of  IJ)  to  1.7  g/mL  The 
comment  suggested  that  Sie  proper 
dosage  of  fluoride  ion  can  b«assured  for 
powdered  dentifrices  by  eitfieNequiring 
suitable  minimum  solut^  fluoride 
specifications  for  powders  and/or  by 
requiring  labeling  instructions  to  the 
consumer  to  ai^ly  the  product  more 
than  once  per  bnwing.  Another 
suggestion  was  to  Amp  the  Panel's 
specific  pavity  recommendations  and 


instead  require  defined  levels  of  fluoride 
ion  in  a  set  volume  of  the  product, 
whether  powder  or  paste.  In  addition, 
the  comment  stated  that  although  the 
users  of  powdered  dentifiices  currently  . 
do  not  make  up  a  larg^j>ercentage  of  the 
population,  this  form  cu  dentifrice  may 
in  the  future  prove  ideal  for  certain 
beneficial  properties,  such  as  the 
reduced  likelihood  that  the  dry 
ingredients  will  interact  adversely  and    ■ 
inactivate  the  flu(nide  during  storage  of 
the  dentifrice. 

The  agency  has  reviewed  the 
commients  and  other  information  and 
determined  that  the  information  is 
insufficient  to  generally,  recognize 
powdered  fluoride  dentifrices  as  safe 
and  effective.  The  agency  is  uttaware  of 
data  in  the  literature  diat  address  the 
safety  and  effectiveness  (rf^  powdered 
fluoride  dentifiices,  and  invites 
submissions  of  such  data  if  any  are 
available^ 

The  agency  agrees  diat  a  poiired-bulk 
density  range  is  a- more  appropriate 
parameter  for  powdered  fluoride 
dentifiices  than  a  speciflc  gravity  range. 
.However,  the  agency  is  unable  to 
conclude  that  two  ranges  for  poured- 
bulk  density  (0.5  to  0.99  g/mL  and  IJQ  to 
1.7  g/mL)  are  necessary  for  powdered 
dentifiices  nor  is  the  agency  convinced 
that  two  applications  per  lushing  with 
a  powdered  dentifiice  in  the  lower 
poured-bulk  density  range  (0.5  to  0.99 
g/mL)  would  provide' an  appropriate 
dose  of  fluoride.  The  agency  is. ' 
concerned  that  two  applications  of  a 
powdered  fluoride  dentifrice  to  a 
toothbrush  might  provide  an 
uimecessarily  high  level  of  the  fluoride 
ion.  For  example,  according  to  the  table 
submitted  by  the  comment  (Ref.  1), 
powdered  fluoride  dentifrices  with  a 
poured-bulk  density  of  0.99  g/mL  would 
provide  2,300  micrograms  of  available 
fluoride  per  dose  assuming  that  2  mL  of 
the  product  is  used  per  brushing  (two  1 
mL  applications  per  brushing),  whereas 
currently  marketed  pastes  would 
provide  not  more  than  1,870  micrograms 
of  available  fluoride  per  dose  assuming 
that  1  mL  of  the  product  is  used  per 
brushing  based  on  the  Panel's 
recommended  standards.  The  agency 
needs  additional  more  specific  data 
(e.g.,  laboratory  studies)  demonstrating 
that  a  cqntrolled  volimie  of  powdered 
fluoride  dentifrice  (e-g.,  1  mL) 
consistently  delivers  a  predictable  and 
measurable  safe  and  effective  level  of 
fluoride  ion. 

The  comment  did  not  provide 
directions  for  how  a  powdered  fluoride 
dentifrice  should  be  applied  to  a 
toothbrush,  or  provide  data 
demonstrating  how-much  fluoridrion 
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e«d)  bni4iiiaB'WotiU:ddiv«r'to  die  tetflfa. 
The  agenoyitMB  Mragwad'tfaelabebfor 
sevetal.piiiw— i^  '■■ihijlm]  ^vtrdend 
fluoride  AwrttfmwiflurtoDBtained        I 
ditscttODBiaraae.ThesediMations' 
varied  afMOKUiigloIhe  product's 
fluoride  caacBBteallaLiFor«Bian|de,m 
labeiiagflfiaikfr^MRMnt  powderMl 
sodium  {kmide  dentiiiice  dlracted'tfae 
user  to  "poor^ieaipaoaM  ^  gnms) 
in  palmDf  Inna.  Wflt^toatUiroih  mOk 
water  andibniab.tB8tfa  with  tfaia  powder 
in  usual  manner  twice  daily,  moming 
and  night."  Die-JabelmgalBO  atataddliat 
chiidfMi  onderrage  J  duidd^iet  naeitfae 
product  'Bie-labrimg  dbeotions  for 
another;powdefed>dBPtifeieecoatainfaig 
0.04  petcant.aadiimi'fliioridextated  'ttFM 
a  amaUtanh-wtthiniBtte  tufis  ipaced 
se  that  they  Bt  the  ambiaaana  between 
the  teetfuMaoe  a  timiiWe  fafl  of 
(product)  ia^liie-palBKof -the  hand  and 
dip  the\wet<hffush  jfltoit'Hacelhe 
bristles  finnly  on  the  teeth  and  with-a 
geoUe  iiiiaular  BBliDn.  «cour  Ihe 
'between  <lheteelh')ipaces.-Swi8hing  the 
brush  baafcatardand-fofward  does  not 
clean  betweoi  Aeieeth  avhete  decay 
begins.  Clean.S-to  4ttsath  ^  aUme  and 
slowly  bnish -aiDHBd  Die  whole  jnoutfa. 
the  mouth  «ho«lldtetwdliiinaed  to 
remo¥e  aUJaeaeBoddahoa.  It  la 
reGoramaadedrtfasttleeth  beivuahed    . 
AFTER 'breakfast«nd«a'OBEfetiring. 
The  prqperuae  ef^^paoduc^  refreriua  die 
mouth'oid  pnMBOteacnil  hygiene.  This 
dentifrioeiaiaet  deaignad-for  ohttdien 
under  8  yeats-of  age."  Thedabdingtof a 
(curreBttyifliailieted)ipowdend  fiuoride 
dentifriceithatiaianaBfactaiod  in 
England  did  not  oastain  any  diieotioiv 
fori 


flooMle'ipn'tO'flietetni  e^ivrileilt  'luvi 
amount  ddveredlQrajiaste  deittifidoe. 
The  diredfiomforiiM<need.toiie-^lher 
relatabkite  thc.iaafliad4iaadiB.a-d)iiioal 
study  I 


As  tfae»aie8evenil<paasible  methods 
of  appljiii^idK  powdeied^deaage  form 
to  a  tanflAirurii<f&g..:|fladb%'^tpowder 
on  the  pohn  of  <he1ia«id  «Mi'a  smaH 
amount  (tf  water  wsd'vpplyiiQ  die  shmy 
of  die  pewder<witfa  adiy  toodibrutfh. 
pouring  thepowdarion a  dampened 
bnah,-ar:dippinga<wet'bnMh  into  a  dry 
powder,  ato),  andkocBuse'diere  does 
not  appear'tebe  any  conmsten<9  in  the 
anuHintoftdentifriaelbat  is 
recommended  for  use,  the  amoont  df 
fluoride  ion  detiveiedto  the  teedijnay 
vary  stgnificanUy.:Pnmtthe  infonnation 
availaUe:te  the  agemgr.ithere  isiH) 
indication  diat  pseviouafy  or  oorrently 
marketed  powdered ifluoride  dentifrioes 
provided  a. cenaistedt  amount  offlaoride 
peri)nidnng«p|dRMition.  The  agenny 
cannot  .detennaie  whedwr-pow^eFed 
fluoride  dentifrices  are  safe  and 
effective  unless  speotfic  directions  te 
use  nnd  data  :aR  ipraeided 
demonstrating  tthat  lie  ipowdered 
fluoride  dentifiioevsediperispecific 
directions  can  iteliverian -amount  of 


the«ndhtaitAMiriMe1<m JB  aqwd  to  or 
greater  tfaan1iie<%ndPsTBConimended 
650  ppm  for  sodiamflooride. 

The  JM—wtliwAniiaii— s  iMqaot 
indndediiaoliMB  !»•«■«  JoljpeaifABts  d 
fluorideidaadfrtoBsfegr  eUtARBn  wider  12 
years  of^gs.  fhe«gen^.is4ionoeiiied 
that  rhilriasniunini  Jgyows^f-igegiey 
havejMMJdiwMi  lllfnm<Hy<n4iifag« 
powdered  flimrtds^hfttWce'pioperty 
because  the  piq^vse^of ^powdered 
dosage  1011118  aanyiiipiin  gwalei 
manuaI<deHteiMgr1iMU'.dnipioper  use  of 
paste  doaafti  f bibw  id  :iieqwae  of 


of  a  deiitlftifiB.'MDiBOB  data  oan^w 
providadtOiAoMr^dHll  diildMsindarlZ 
yana(0f<age*(aal«ae>pQawdefed 
dentt&icestpaapstigr.'llie'agency 
behaves,  isroiiMgraHd'affieacgr  reasons, 
tiiatiaipeNvd8nd#Mride^denti&ice 
should  nottfaelihMludfar  ose% 
childnnamdar^geVjuBd  slieidd'be 
labeled  fiar.ase4iy(diiidsen  ages'6  tol2 
with  adult  sapaioMaB.  Aawafning 
statement  agaiBSMMelqr  ofaUdren  under 
6  yearstof  «gBiiB'OOisefl%:reqnired^ 
i  310.201(<)^(i4)  (ai'GFR 
3iaaUM0l9^))for  sodium  fluoride 
dentifrteafowdars,  andlhe^eed  for 
adult  supaandonifor  diddren  ages  0  to 
12  isoooiidemd-canatMent  with  the 
requirement  for  adequate  directions  Tor 
use  in  i  aoKaRMfHIMia^^HR 

310.201(s4(|UQM9.1!he«genay  is  also 
coBosnoiidMtifln'ptftenfial  fw  a  young 
chUdteaocidaaitdjr  oBiwume  a 'toxic 
amooMitf  >fhio#ide  «rttli  a  dent^ioe  fai  -a 
powdeiod  dosage  tfara 'may  Ibe  greater 
than  wMh  a'pastedoaage'fomi.'The 
agnBy.isawaie:diiltpastetfiuoride 
dentifrices  ooittain&^g'die  p«ok^e<8ice 
limitaiiiB  'Of  JWii^totd  fluoride  Iwve 
been  maAotadsforqnany'yearBandihBve 
not  raised  comieins-irfacute'tOKidtyin 
young  dhOdran.  MMroivh 

§  «ie.aoi(«K3«KH^CFR 
310;2aiM(M9^n'teiitopowdeied 
sodhimifluonde  denttfrioes  to  not-more 
thanSing  of -sodiaai  (fluoride  i>erg«nd 
not  noietlian.'MOvvdfoodiumflnoride 
per  retaU<padkmB,iMiwdeted  fluoride 
dentifiisealMfweliad  vety'ttidited 
madcedng'Oi  lliis'oountiy  -andidie  ■agwicy 
isnnawate  tff.«ay  idata-oenoeriting  Hie 
acute  toiddityjSf  pewrtimud'fluopide 
dentifrices  an  ^iriidwjn. 

The  'agency  qgieus  diat  {powdered 
fluoride'  deiitHi'iaes '  wouM  'prabably 
remain  staUefoT'a'langerperiod'ttf'time 
than  the>paete¥enn)>ecBasetfaerewiHAd 
be  lees4itteradfion'b<ttween>diy 


ingredients  durii|g^>tor^e-oT  die 
deriti&ico.  It  idso 'agrees  tliat  d^a 
subnffitediD  fhe  Panrf  itXTC  "Volume 
oeOlMM  sqpport  die  SMblltty  itf  80<fium 
fhioride/ soffium  lAcaAonate  toothpaste 
dentifrices.  However,  the  storage 
conAtianS'  of  a  powdered  (luorMe 
derttifrice  vrodld'have-a  signifioant 
impact  on  Whether  thetpowdered 
dentifrice  would  remain  stable  longtf 
than  die  paste  !fi>rfli.  Storage  of  die 
product.in°d»l>aftroQB  where  the 
humiifity  isliltfi  flue  toihaweriqgand 
bathing  would  require  ihat  (he  container 
be  moisture  ■resistant  to  prevent 
moisture  oontamimifion  oT  the.powdeted 
drug  prodiut  AldMnigh  stability  is  an 
important  lactqt  It  is  goneaed  hy  the 
current  jQod  jnani&cturiiig  practice 
regulationsln  ^niJS^iZl  CFR 
211.137{g})  and  is  outside  die  scope  of 
this  nilemakii^ 

Theagency-isithamfoBe  pcqpoaing  that 
powdered  flupride.dantifaioes  as 
anticarias  diygjuoduotsibe  placed  in 
Category  IBin  tfalsientetiw  flaid 
manogrmdi  lor  jOBFC-antioaries  drug 
products. 

11ie«geafiy!s  oonunents  ami 
evaluatioB  of)the!data-aie«nfflein  the 
DocltetS'Manogement  ftancfaffRaf.  2). 

Raramioss 

(UCoauneBLNa  fiOOOas.  Chait  labeled 
"Taif'le'I:  Comparlian  of-llusride  dosage 
limits,  provifled  uiidar<Chuich  JkDwiglil 
powder  recoDunandadoo  with  Jeval  achievul 
by  paste  fbyowing  dw  XJSKi-AAviaav  PBoel 
specificattaiu;''  Bodketlto.  WtUJOtZ. 
Pockets  TMHumHBeBtBraDch. 

(Cl'faetterfrom'W.'B.  (aibertBan.n)A,  to 
W.  IL  Sorenaon.'Canadi  ftDwi^  Co.  Inc., 
coded  1XnaB,>Badcet1!o.90N4OI2.  lawiicett 

SsLOae  Gomniant  Mcpsnssad  oonceni 
diat  dwiBBB  "i|ycbatad;Bdiaa":is  too 
broad  to  identify  slUasMbaaaiwes 
cuiaeiU(y  used  dndanttfriaes.  Hie 
rnmninnt  stntrd  that  HBJRanal  may  have 
used  ifcis-teiiabeoaiMe -the  (tem 
aRpamad-inAeCa»lC(Oine£rc 
Ir^redient  Diciioimrgr.  The  jMunment 
noted  that.  'HvhiteithiB'mQiiograph 
incudes  oostof  dae-ounanUy  used 
dentibioe  sitioas,it  akoiinehides  sand. 
FtutheK.  .there/are  no  lapaoific 'assay  tests 
to  identify <the9iodaot"  Ilie.'cnimneift 
reooBunondod  AtH  Jhe  Fbod<3tBmioalB 
CadlBK.nMHmwiphfcr  "adiooB 'dioxide" 
in  BdltinaJ]I.>he«aedie  't^ffau"«ilicas 
for  dentiMoos.  Xhe'casmiBnt  stated  that 
this  menogmidiiinoiMdaa  imoat 
coPMnonV  iiaial  daiilifiioe  lilicas  *bA 
excludes  those  nilioasfiontniBiag  leas 
than  94  percent  silicon  dioxide.  The 
comment  further  explained  that  the 
monogi  a|Ai  "dlso  hicludes  oiily  synthetic 
amorphous  ^icas,  1.e..  "^fumed. 


/  V»l.  S3.  Wa  M5  /  We«ine«diBy,  Itme  15.  19Bft  /  Proposed  ^^f^1'T 


precipita 
gelfc" 

taidntfjr 

Panel's 

tem" 

take* 

orim 

inth* 

tenn» 

appe«Nd 

liati«r 

Thatoi 

uiparlvL 

ThaPaad 

indaihw 

valiMof 

producto. 

ingredients 

P«ttl'« 

identily 

a 

All 
activa, 
revieWr 
ingrediaata 
includBd 
because 
impact  c 
ioniafl] 
have  an 
dwseihiig 
20677J.  The" 
necessary 
(calcium 
containing 
active    ^ 
monograph 
Because 
require  a 
con 

is  not  ne 
specify 


slhcM,  and  siMea 


in  past  L&  of  tike 

(45  PR  20660).  where  Mm 


Kten  laMls  of  prodsBts 


itetetaMLThese 
icMcllyaaflicjr 
r|lhapvaMta8tWMis«slii* 

isaica"ala»appiais 

taotonnsidertldalwiaii 
tMkaspoaWaaaatKlka 


|ni2B8tB).'a*lMBof 
ipartsLBiaBdLCoCthe 
I  wasa  not  iBteadad  t9 
Iftiagwdiairta  that  aaa 


.thai 


ore  drag  M«iew  is  an 
jnacliva,  i^ndiant 
i  did  discuss  inactiva 
aasfBca  that  are 
asdmsivaa 
am  kaown  to  have  an 
awaihliaity  of  the  fluotida 
'  dmstitHces  and,  tiius. 
let  on  the  aibctfveness  of 
Tucfs(45FR2067&to 
^gency  has  found  it 
incliufe  oaly  one  abrasive 
phosphate  for  dentifiices 
innous  fluoride  as  the 
ientj  is  the  tentative  final 
~ee  coounenf  4  above.) 
fluoridiB  dentfCdces  do  not 
iffc  fhioride  ion 
fbr  particutar  abrasives,  it 
,  ly  fbr  the  agency  fo 

, jahrastves  in  the 

monograph^  ta  addhion.  the  abrasives 
used  in  flu^db  dNitifrice  drug  products 
must  meet  tns  requirements  for  inactive 
ingredients  W  f  330.1(e)  (21 CPR 
330.1(e)J  wlijiph  states  that  "only  suitable 
which  are  safe  in 

itered  and  do  not 

Hie  enBctlveuess  of  the 
with  suitable  tests'  or 
nwie'if  tqeptodtict  meets 
standardicrf^  fdenfity. 
Ity,  and  purity"  nay  be ; 
re,  defining  silicas  ftn*  ' 
ootstde  of  the  scope  of  this 
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rw^aw.  Toeretore.  lasting  methudk  to 
detennie  me  ikgree  of  abraslvity  of 
fluoride  deatfiitas  are  net  faidnded  in 
the  tsBfaffve  itBaf  wuiiugra|RL  However, 
as  sfantl  aliove.  luacti  we  iugi  eseii  Is 
such  as  ahrasives  are  w^bfeet  to  the 
provisionsjn  f  33B.l(g)  amf  must  be  safe 
tot  use  n  Iraonde  dentin  ices« 


(1)  CoauHit  Na  GQOae.  Oodwt  No.  MN- 
0042.  OQckatsMaa^ameot  ^nack. 

D.  Cbminents  on  Labe/iag  ofAatiearie$ 
Drug  Products. 


l&  One  caomaat  nsK<"ted  diat  tha 
labeling  of  fluoride  ihiHMfih  i  s  W  based 
on  vekuae  Mthar  Ihaa  aa  weight  The 
comment  stelad  that  oonaamess 
dispaaaa  dantifciaea  by  vsiuma.  not  by 
weight,  aad  dial  tha  "seat  of  the  world' 
labaladaidiidcaaby^    ' 


commaai's 
amomt 


pnrifttgr  based  OB  a  vaiai 
maasHMBMat  r^iar  thaa 


te  label  the 
caatainediBa 


■t  r^iar  than  a  weight 
measurenwsL  FDA  ragnlatiaiia 
concerniag  dadaratiaikataekqaantity  of 
aoateata  ia  21 CFR  aMiQ|i^  require  thai 
"The  label  of  aa  ofer-dwceanteB  drag 
in  packaga  fom  shall  bear  a  dadaratfon 
of  the  nat  quantity  afoontanta*  *  * 
[and]  the  statemeBt  of  quantity  *  *  * 
shall  be  in  teraia  of  weight  if  Ae  drag  is 
solid,  semisolid,  or  viscous  *  *  *." 
Under  this  Kgulatiook  fluoride 
denti&ioes  in  this  country  have  been 
labeled  with  weight  measucemants  to 
specify  qpantify  for  maay  yean^ 
Although  consumen  dispense 
dentifrices  by  vahime  rather  than  weight 
and  other  countries  label  dentifrices 
with  volume  measurements  rather  than 
weight  measurements,  consumers  in  this 
country  are  familiar  writh  purchasing 
dentifrices  based  on  weight  rather  than 
on  volume.  The  comment  did  not  submit 
any  documentation  to  support  this 
change  in  labeling  from  a  weight  to  a 
votarae  basis.  Acoordfaigfy,  diis 
suggestion  is  not  behtg  adopted. 

17.  Four  comments  expressed  concern 
about  the  expiration  dating  far  fluoride 
dentifrices.  The  comments  agreed  that 
the  aged  minhnal  fluoride  ion  values 
that  appear  in  die  PaneFs  LTP  Tables  1, 
2,  and  9(4S  FR  20879  to  20661),  fbr 
dentifrices  fbmd  te  be  effectire  in 
clinical  studies,  riioald  be  used  in 
determining  an  expiration  date  for  the 
fluoride/abrasive  dentifrices  Bsted  in 
the  tables.  One  cotranent  stated  that 
expiration  dating  is  the  only  appropriate 
way  to  provide  the  consumer  «vith 
relevant  information  r^anfing  the 
"freshness"  of  die  prednct  on  the  shelf, 
whereas  '^rodactien  dMfaig,"  which 
provides  hi  the  labrifaig  the  date  that  a 


product  was  manufactured,  is  useless 
and  might  even  mislead  consumen 
because  difforent  product  fonaulations 
will,  decline  in  fhioride  concentratioa  at 
diflierent  rates.  Another  comment  stated 
that  expiration  dating  is  net  needed  for 
fluorids  dentflrices  that  meet  the 
requirements  specified  for  the  aged 
minimal  fIuori(te  ion  concentration  after 
3  years,  and  that  expiradon  dating 
would  only  b«  necessary  for  a  dentifrice 
that  foOs  below  the  minimal  fluoride  ion 
concentratians  specified  in  the  PaneTs 
tables  before  it  is  3  years  old. 

In  response  to  the  Paaers 
recommendation  that  expiiatioB  dating 
should  conform  to-  "good  manufacturiag 
practice,"  two  comments  expressed 
concern  that  this  recommendation 
would  be  nrisunderstood.  One  eommeal 
stated  that,  ahhniig^  fluoride  dentifrices 
are  manufactured  under  current  good 
manufacturing  practice  regulations  in  21 
P'R  I^rt  zn,  the  specific  analytical 
soluble  fhioride  lavd  that  is  the  basis  of 
anejquration  date  is  different  for  each 
fluoride/abrasive  combination  and  is 
wefl  below  an  arbitiaiy  level  such  as  80 
or  90  percent  of  the  totaf  fluoride 
content  which  is  often  the  intent  when 
the  term  "good  manufacturing  practice" 
is  used.  "Hie  comments  also  noted  that 
the  Panel  had  recommended  that  an 
expiration  date  need  be  indicated  enly 
on  the  carton  (outer  package)  of 
dentifrice  drug  products,  and  not  on  the 
immediate  container.  The  comments 
suggested  that  a  new  section  be  added 
to  the  monograph  as  follnws: 
"9  355  JO({0  Expiration  dating.  Ai^ 
expiration  dating  required  by  current 
good  manufacturing  practices  for  drugs 
may  be  mariced  onfy  on  the  outer 
package  of  a  dentifrice  product  so  as  to 
be  visfttle  at  the  time  of  purchase." 

The  agency  agrees  with  one  comment 
that  it  is  unnecessary  to  require 
production  dathig  of  dentifiiice  products. 
l>roductlon  dating  is  not  as  important  to 
the  consumer  as  an  expiration  date 
because  the  consimier  is  concerned  only 
with  the  date  after  which  the  product 
may  be  ineffective.  l>roduction  dating 
does  not  provide  such  information  and, 
therefore,  it  is  not  being  required  for 
dentifrice  drug  products. 

The  agency  agrees  that  the 
mannfacturere  should  use  the  aged 
minimal  fluoride  ion  limits  provided  in 
the  LTP  Tables  as  modified  in  comment 
5  above  to  determine  the  expiration 
dates  for  fhioride  dentifrices  that  will  be 
covered  by  the  fhial  monograph. 
However,  the  agency  is  not  hicfuding  in 
the  tentative  final  monograph  the  aged 
minimal  fluoride  ion  values  trota  the 
LTP  tables.  (See  comment  4  above.) 
These  aged  minimal  fluoride  ion  values 
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provide  appropriate  guidelines  for 
determining  the  expiration  date  of  a 
dentifrice  and  whether  the  expiration 
date  should  appear  in  the  labeling  of  the 
product.  The  expiration  date  for  such 
fluoride  dentifrices  should  be  the  date 
when  the  soluble  fluoride  ion  level  of 
the  aged  dentifrice  is  equal  to  or  lower 
than  the  fluoride  ion  level  listed  in  the 
tables  under  "aged  minimal  fluoride  ion 
value"  for  the  particular  fluwide/ 
abrasive  combination.  FDA  regulations 
concerning  expiration  dating  in 
§  211.137(g)  (21 CFR  211.137(g))  state 
that,  pending  consideration  of  a 
proposed  exemption  published  in  the 
Fedarri  Ragister  of  September  29. 1978 
(43  FS  45088),  the  expiration  dating 
requirements  of  i  211.137  shall  not  be 
enforced  for  human  OTC  drug  products 
if  their  labeling  does  not  bear  dosage 
limitations  and  the  products  are  stable 
for  at  least  3  years  as  supported  by 
appropriate  stabiUty  data.  At  this  time, 
in  accordance  with  {  211.137(g),  any 
fluoride/abrasive  dentifrices  that  will 
maintain,  for  at  least  3  years,  levels  of 
fluoride  ion  equal  to  or  greater  than  the 
aged  minimal  fluoride  ion  values  listed 
in  the  LTP  tables  as  modified  in 
comment  5  above  will  not  be  required  to 
include  an  expiration  date  in  the 
labeling. 

For  new  fluoride/ abrasive  dentifrice 
formulations,  the  criteria  for  not 
requiring  an  expiration  date  will  be 
dependent  upon  the  product  meeting  the 
highest  aged  minimal  value  in  the  LTP 
tables  as  modified  in  comment  5  above 
for  the  particular  fluoride  compound.  For 
example,  the  aged  minimal  fluoride  ion 
values  listed  in  Table  III  and  modified  in 
comment  5  above  for  the  combination  of 
stannous  fluoride  with  different 
abrasives  are  108  ppm  and  650  ppm.  The 
expiration  date  for  a  dentifrice 
containing  stannous  fluoride  and  a  new 
abrasive  would  be  the  date  after  which 
the  fluoride  ion  concentration  falls 
below  650  ppm,  the  highest  aged 
minimal  fluoride  ion  value  listed  for 
stannous  fluroide  ion. 

Regarding  one  of  the  comments' 
reference  to  the  location  of  the  j 

expiration  date  in  the  labeling,  S  201.17 
(21  CFR  201.17)  states  that  when  an 
expiration  date  of  a  drug  is  required,  it 
shall  appear  on  the  immediate  container 
and  also  on  the  outer  package. 
Therefore,  if  a  fluoride  dentifrice  does 
not  contain  a  fluoride  ion  level  equal  to 
or  greater  than  the  aged  minimal  level 
after  3  years,  it  will  not  meet  the  criteria 
of  1 211.137(g),  and  the  expiration  date 
must  appear  on  the  immediate  container 
and  on  the  outer  package  under  S  201.17. 
Because  expiration  dating  for  OTC  drug 
products  19  addressed  in  the  current 


good  manufacturing  practice  regulatioiu, 
it  is  unneoesMiy  to  includa  in  ^s 
tentatfva  final  monogra]^  die 
comment's  suggested  new  1 355.S0(g) 
regarding  the  requirement  of  expiration 
dating  on  the  outside  carton  only. 

18.  One  comment  from  a 
manufacturers'  association  stated  that  a 
Category  I  fluoride  ingredient/abrasive 
combination  not  specifically  reviewed 
by  the  Panel  can  he  evaluated  as 
effective  if  it  gives  acceptable  results  in 
the  Panel's  recommended  analjiical  and 
biological  testing.  The  comment 
asserted,  however,  that  any  extension  of 
this  concept  i.e.,  the  use  of  results  of 
such  testing,  to  a  comparative 
evalaution  of  effectiveness  between 
different  fluoride  dentifrices  is 
unwarranted  because  of  the  inherent 
variabiUty  of  the  biological  tests  with 
respect  to  specific  fluoride  inpwiients. 

The  agency  agrees  with  the  ctMnment 
that  the  extension  of  laboratory  test 
data  to  a  comparative  evaluation  of 
effectiveness  between  different  fluoride 
dentifrices  is  inappropriate.  Further,  the 
agency  beUeves  that  the  use  of 
comparative  laboratory  test  data, 
resulting  from  the  Panel's  recommended 
testing  standards  for  fluoride  dentifrices 
or  fluoride  active  ingredients,  to  infer 
that  particular  fluMide  dentifrices  or 
fluoride  ingredients  are  more  effective 
than  other  fluoride  dentifrices  or 
fluoride  ingredients  in  preventing  caries 
is  not  suiH;)ortable.  The  agency  is 
unaware  Of  data  that  would  support  the 
conclusion  that  a  fluoride  dent^ce 
which  is  shown  to  be  superior  in 
laboratory  tests  when  conqmred  to  other 
fluoride  dentifrices  is  in  frict  clinically 
superior  in  its  ability  to  prevent  caries. 
The  agency  also  believes  that  such 
comparative  test  data  do  not  constitute 
an  adequate  basis  for  labeling  claims  of 
superior  effectiveness  and  diat  such 
labeling  would  result  in  misbranding  of 
the  product 

tfl.  The  Agency's  Tantatfve  Cooduriqas 
OB  Aatkaries  Drug  Products 

A.  Summary  of  the  Agency's  Changes  in 
the  Panel's  Recommendations 

1.  The  agency  is  proposing  that  the 
active  ingredients  identified  in 
S  355.10(a)  be  revised  to  include  the 
amount  of  available  fluoride  ion 
required  for  each  Category  I  fluoride 
active  ingredient  in  a  dentifrice  dosage 
form.  The  agency  beliefves  that  it  is 
necessary  to  require  appropriate  levds 
of  available  fluoride  ion  to  ensure  the 
anticaries  effectiveness  of  these  fluoride 
dentifrices.  The  agency  has  also  added 
new  §  355.70,  Testing  Procedures  fw 
Fluoride  Dentifrice  Drag  Products,  to 
include  the  Panel's  recommended 


bioiafioal  tettiog  requiremenls  lot 
fluoride  dentifrices  because  they  are 
BMassary  to  ensure  the  effectiveness  of 
these  products.  (See  comments  4  and  7 
above.) 

a.  The  agency  k  proposing  ranges  of 
concentrations  for  fhioiide  ingredients 
in  dentifrice  doaage  forms  in  i  355.10(a) 
that  correspond  to  a  range  of  850  to 
1.150  ppm  tfaeiwetical  total  fluorine. 
Rrovidiiag  ranges  of  concentrations  for 
fluoride  ingredients  in  dentifrices  in  the 
monograph  clarifies  that  ttie  allowable 
theoretical  total  fluorine  range  of  650  to 
1,150  ppm  is  intended  to  allow  a  range 
of  theoretical  total  fluorine  levels  for 
formulation  purposes,  not  as  a  variation 
for  quality  control  purposes.  (See 
comment  6  above). 

3.  The  agency  is  proposing  the  Panel's 
recommended  laboratory  testing 
requirements,  as  set  forth  in  die  Panel's 
LTP  Ubles  (45  FR  20679  to  20661)  and 
revised  in  comments  5  and  6  above,  as 
guidelines  of  appn^nriate  testing  limits 
for  determining  the  specific  gravity  and 
pH  of  dentifrices  containing  monograph 
fluoride  ingredients.  Because  these 
parameteni  are  adequately  addressed  by 
the  current  good  manufacturing  practice 
regulations  (21  CFR  Part  211),  die  agency 
does  not  find  it  necessary  to  codify 
these  LTP  tables  in  the  final  mono^ph. 
(See  comment  4  above.) 

4.  The  agency  has  placed  fluoride 
dentifrices  contalniog  theoredcal  total 
fluorine  concentrations  greater  than 
1,150  ppm.  e.g.,  dentifrices  containing 
1,500  ppm  theoretical  total  fluorine,  in 
Category  UL  Data  demonstrating  an 
added  anticaries  benefit  to  perons  who 
use  a  dentifrice  containing  1.500  ppm 
theoretical  total  fluiwine  as  compared  to 
formulations  contianing  1.150  ppm 
theoretical  total  are  not  pubUdy 
available  at  this  time.  (See  comment  1 
above.) 

5.  The  agency  has  also  placed  fluoride 
dentifrices  in  a  powdered  dosage  form 
in  Category  UL  Sufficient  data 
supporting  the  effectiveness  of  such 
dentifrices  are  necessary  before  they 
can  be  generally  recognized  as  safe  and 
effective.  (See  comment  13  above.) 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  tihe 
Federal  Registar  of  Februry  8, 1963  (48 
FR  5806),  the  agency  announced  the 
availabUity  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  ^t  |he  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  estabUshod 
by  Executive  Order  12291.  The  agencv 
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therefore  Ic^ondudes  that  no  one  at  diese 
ndM,  inchpng  the  proposed  rale  for 
ore  antibuiee  drug  products,  is  a  major 
rale.        '  I 

Hie  economic  assessment  also 
conclude^  that  the  overall  OTC  drag 
review  im^  not  likely  to  have  a 
significanti  economic  impact  on  a 
substantia)  number  of  small  entities  as 
defined  i4  |the  Regulatory  FlexiUlity  Act, 
Pub.  L  9eH354.  That  assessmenf 
included  a|disG(etionvy  regulatory 
flexibiUtSfj  Analysis  in  the  event  that  an 
individual  nle  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities,  tfewever,  this  particular 
rulemakiitt  tm  OTC  anticaries  drug 
products  is  not  expected  to  pose  such  an 
impact  oil  pmall  businesses.  Therefore, 
the  agenc^  certifies  that  this  amendment 
to  the  proljosed  rule,  if  implemented, 
will  not  h^e  a  significant  economic 
impact  oil  a  substantial  number  of  small 
entities.  ' . 

The  ageicy  invites  public  comment 
regarding!  any  substantial  or  sipiificant 
economicj^pact  ttiat  this  proposed 
rulemaking  would  have  on  OTC 
anticarieij^iug  products.  Types  of 
impact  mky  include,  but  are  not  limited 
to,  costs  associated  with  product  testing, 
relabeling,  repackaging,  or 
reformulating.  Comments  regarding  the 
impact  of  [tnis  rulemaking  on  OTC 
anticariesl  drug  products  should  be 
accompaiiled  by  ai^ropriate 
documehti^on.  Beicause  the  agency  has 
not  previcfi^ly  invited  spedfic  comment 
on  the  ecd^omic  impact  of  the  OTC  drug 
review  on  Inticaries  drug  products,  a 
period  of  i^  days  from  the  date  of 
publication  of  tUs  proposed  rulemaking 
in  the  Fei^^  Regbtar  will  be  provided 
for  conunf  tits  on  this  subject  to  be 
developed  land  submitted.  The  agency 
will  evaluJE^  any  comments  and 
supporting  data  that  are  received  and 
will  reassess  the  economic  impact  of 
this  ralemiaking  in  the  preamble  to  the 
final  rule. 

The  agency  has  carefidly  considered 
the  potential  environmental  efi'ects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  huit^  environment  and  that  an 
environmi^tal  impact  statement  is  not 
required,  tne  agency's  finding  of  no 
sifl^cani  jbnpact  and  the  evidence 
supporting  {that  finding,  contained  in  an 
environme fital  assessment,  may  be  seen 
in  the  Do<i(ets  Management  Brandi. 
Food  and  jl^rug  Administration  (address 
above)  between  9  ajn.  and  4  pjn.. 
Monday  A^ough  FHday.  This  action  was 
considered!  under  FDA's  final  rule 
implemen|iig  the  National 
Environmttital  Policy  Act  (21 CFR  Part 
25). 


Interested  persons  may,  on  or  before 
October  13. 1868.  submit  to  the  Dockets 
Management  Bnnch  (l?A-30S),  Food 
and  Etag  Administration.  Rm.  4-02,  Seoo 
Fishers  Lane.  Rodcville.  MD  20657, 
written  comments,  objections,  m 
requests  for  oral  heaitag  before  the 
Conunissionq:;^  tibe  proposed 
regulatioa  A  request  for  an  cval  hearing 
must  tpadfy  ptrints  to  be  covered  and 
time  requested.  Written  comments  on 
the  agency's  eoononuc  impact 
detanmination  may  be  sutnnitted  on  or 
before  October  13. 1966.  Three  cqpies  of 
all  comments,  objections,  and  requests 
are  to  be  submitted,  except  that 
individinls  may  submit  one  copy. 
Comments,  objectimis,  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  bradcets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before  June 
IS,  1989,  may  also  submit  in  writing  new 
data  demonstrating  the  safety  and 
effectiveness  of  Ifaose  conditions  not 
classified  hi  Category  I.  Written 
comments  on  the  new  data  may  be 
submitted  on  or  before  August  15, 1989. 
These  dates  are  consistent  with  the  time 
periods  specified  in  the  agency's  final 
rule  revising  the  procedural  relations 
for  reviewing  and  classifying  OCT 
drags,  published  in  the  Federal  Register 
of  September  29, 1981  (46  FR  47730). 
Three  copies  of  all  data  and  comments 
on  the  data  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy, 
and  all  data  and  comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Data  and  comments  should 
be  addressed  to  the  Dockets 
Management  Branch  (Iff  A-d05) 
(address  above).  Received  data  and 
ccmunents  may  also  be  seen  in  the  office 
above  between  9  ajn.  and  4  p.m.. 
Monday  through  Friday. 

In  establishing  a  final  monograph,  the 
agency  will  ordinarily  consider  only 
data  submitted  prior  to  the  closing  of  the 
administrative  record  on  August  15, 
1989.  Data  submitted  after  the  closing  of 
the  administrative  record  will  be 
reviewed  by  the  agency  only  after  a 
final  monograi^  is  pubUshed  in  the 
Federal  Rqjistar,  unless  the 
Commissioner  finds  good  cause  has 
been  shown  that  warrants  fariier 
consideration. 

list  of  Subjects  in  21  CFR 

Labeling.  Over-tfae-couni 
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I  of  Chapter  I 
of  tMe21  of  AeGMe  of  Federal 
RegulatfoiM  be  amendiediR  Part  358  fas 
establishad  ia  tlw  tentattve  final 

IfaitheFsdetiri 
ig8S(S&F1l 
3B8M),  as  ftdhMvs: 

PART  355— ANTICARiES  BRIM 
PRODUCTS  FOR  OVER-THE-COUNTER 
HUMAN  USE 

1.  The  authorify  dUtion  tor  21  CFR 
Part  355  is  revised  to  read  as  follows: 

Authority:  Sees.  201(pl.  502,  SOS.  701. 52 
Stat  1041-1042  at  amended,  1050-1053  at 
amended,  1055-1066  as  amended  by  70  Stat 
919  and  72  Stat  048  (21  U.S.C  321(p).  352, 355. 
any,  S  U.S.C  SSS;  n  CFR  5.10  and  5.11. 

2.  Section  355.10  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

9  355.10   Anticarias  active  inQradtenta. 

(a)  Dentifrices.  (1)  Sodium  fluoride 
0.188  to  0.254  percent  with  an  available 
fluoride  ion  concentration  >650  parts 
per  million. 

(2)  Sodium  monofluorophosphate 
0.654  to  0.884  percent  with  an  available 
fluoride  ion  concentration  (consisting  of 
POiF"  and  F~  combined)  >800  parts  per 
million. 

(3)  Stannous  fluoride  0.351  to  0.474 
percent  with  an  available  fluoride  ion 
concentration  >700  parts  per  million  for 
products  containing  abrasives  other 
than  caldum  pyrophosphate. 

(4)  Stannous  fluoride  0.351  to  0.474 
percent  with  an  available  fluoride  ion 
concentration  >290  ppm  for  products 
containing  the  abrasive  caldum 
pyrophosphate. 

3.  New  Subpart  D  is  added  consisting 
of  §  355.70  to  read  as  follows: 

Subpart  D— Tasting  ProcaduTM 

{355.70   Tsating  preeoduras  for  fhieride 
aemnnce  01119  praoueia. 

A  fluoride  dentifrice  drug  product 
must  meet  the  test  requirements  of  any 
two  of  the  following  biological  tests: 
Sbamel  solubility  reiduction,  fluoride 
uptake  by  enamel,  and/or  animal  caries 
reduction.  The  testing  procedures  for 
these  biological  tests  are  on  file  under 
Docket  No.  BOlN-0042  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Dhrug  Administration,  Rm.  4-62, 5600 
Fishen  Lane,  Rockville.  MD  20657, 
labeled  Bioligical  Testing  Procedures 
for  Fluoride  Dentifrices,  and  are 
available  or  request  to  that  office. 
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Alternative  testing  procedures  may  be 
used.  Any  proposed  modification  or 
alternative  testing  procedures  shall  be 
submitted  as  a  petition  under  the  rules 
established  in  S  10.30  of  this  chapter. 
The  petition  should  contain  data  to 
support  the  modification  or  data 
demonstrating  that  an  alternative  testing 
procedure  provides  results  of  equivalent 
accuracy.  All  information  submitted  will 
be  subject  to  the  disclosure  rules  in  Part 
20  of  this  chapter. 

Dated:  April  6, 1988. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
(FR  Doc.  88-13431  Filed  6-14-88:  8:45  am] 
BILLMQ  CODE  4160-01-M 
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DEPARTMENT  OF  EDUCATION^  r 


Protects  mrith  hHkwtry  Program; 
Proposed  kifomtatlon  Collection 
Request  k 

AOCNCV:  Department  of  Education. 
ACnom:  Notice  of  proposed  information 
collection  request. 


V;  The  Director,  Information 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
request  as  required  by  the  Paperwork 
Reduction  Act  of  1980.  The  information 
to  bjB  collected  is  necessary  to  enable 
the  Commissioner  of  the  Rehabilitation 
Services  Administration  (RSA)  to 
comply  with  a  statutory  requirement  to 
establish  minimum  compliance 
indicators  for  the  Projects  With  Industry 
(PWI)  Program. 

DATES:  Comments  must  be  received  on 
or  before  |uly  15. 1988. 
AOORESSES:  All  comments  concerning 
this  notice  should  be  addressed  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Altcntton:  |im  liouser.  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  726  Jackson 
Place  NW..,  Room  320B,  New  Executive 
Office  Building.  Washington.  DC  20503. 
FOR  RJfVTHCR  HUFOflMATION  CONTACT 
Margaret  B.  Webster.  Department  of 
Education,  400  Maryland  Avenue  SW., 
Room  5624,  Regional  Office  Building  3, 
Washington.  DC  202112.  Telephone:  (202J 
732-3915. 

SUPPLEMENTARY  INFOfUMATIONC  Section 
621(f)  of  the  Rehabilitation  Act^  as 
added  by  theRehabiliation  Act 
Aincncuncnis  of  1900,  requires  the 
Commissioner  of  RSA  to  develop 
indicators  of  minimum  compliance  with 
the  PWI  evaluation  standands  developed 
in  1986.  The  purpose  of  the  compliance 
indicators  is  to  implement  the  program 
evaluation  standards  by  establishing 
minimum  performance  levels  in     $. 
essential  program  areas  to  measure  the 
effectiveness  of  individual  proiects.  If  a 
grantee  does  not  meet  the  established 
performance  levels,  it  will  not  be  in 
compliance  with  the  standards  and, 
thus,  cannot  receive  continuation    '1      1 
funding.  t      i 

RSA  has  analyzed  the  standards  and 
identified  performance  areas  that  are 
critical  for  project  success  and  that  must 
be  measured.  At  this  time,  however, 
RSA  is  unable  to  establish  performance 
levels  in  these  areas  because  it  lacks 
sufficient  statistical  data  from  currently 
funded  projects.  RSA  has  developed  a 
data  collection  form  that  will  enable  it 
to  obtain  from  existing  grantees  the 
necessary,  information  to  establish 
minimum  compliance  indicators.  The 


!  in  nvfalck  I^A  plans  to  develop 
'  lidicators  are  provided  for 
infbnnatiomH  purposes  only  in  ae 
appendix  to  this  notice,  as  are  the 
evaluation  standards.  RSA  intends  to 
publish  proposed  compliance  indEcatota 
in  the  Federal  Register  for  public 
comment  before  establishing  the 
indicators  in  final  form. 

When  OMB  has  approved  the  data 
collection  form,  a  notice  will  be 
published  in  the  Federal  Register 
notifying  all  grantees  that  they  wilt  be 
required  to  submit  to  RSA,  within  tX) 
days,  the  required  project  informution 
for  fiscal  year  1987  and,  separately,  for 
the  first  six  months  of  fiscal  yumr  1968. 
This  information  must  be  sent  to  the 
Commissioner,  Rehabilitation  Services 
Administration,  330  C  Street  SW..,  Room 
3024.  Mary  E.  Swilzer  Building. 
Washington.  DC  20202. 

Paperwork  Reduction  Ad 

Section  3517  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  Chapter 
35)  requires  that  the  Office  of 
Management  and  Budget  (OMB)  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
en  iiiforawilton  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
forpabliccoaenHatiori  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  orsebstantially  interfere 
with  any  agency's  ability  to  perforas  Hs 
statutory  obligations. 

iavitalien  lb  Caauneot 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regardiae  (1)  the  Iteporting  Form  for 
Oevetopaieot  «f  PWI  Indicators  and  (2} 
Instructions  for  Completing  the 
Reporting  Form. 

Dated:  June  8. 1968 
Carlos  U.  Rica, 

Director  for  In  formation  Technology  Serricet. 

APPENDIX 

Evaluation  Standards  and  Project 
Performance  Areas  (PPA)  for  Meoauriag 
the  Effectiveness  of  Projects  With 
,  Industry  (PWI)  Grantees 

Standard  1:  'The  primary  objective  of 
the  project  shall  be  to  assist  individuals 
with  disabilities  to  obtain  competitive 
employment.  The  activities  carried  oat 
by  the  project  shall  support  the 
accomplishment  of  this  objective." 
PPA  1:  The  project  conducts  activities 

that  assist  persons  with  disabilities  to 

obtain  competitive  jobs 

Standard  2:  -The  project  shall  serve 
individuals  with  disabilities  that  ia^tair 
their  capacity  to  obtain  competitive 


employment.  In  selecting  persons  to 
raceive  services,  priocily  shall  be  given 
16  individuals  with  severe  disabilities." 
PPA  2A:  Percent  of  persons  served    . 

whose  disabilities  are  severe 
PPA  2B:  Percent  of  persons  served  who 
have  been  unemployed  for  at  least  six 
months  at  time  of  project  entry 

PPA  2C:  Percent  of  persons  served  who 
received  SSI  or  SSDI  benefits  in  the 
month  prior  to  project  entry 
Standard  3:  "The  project  shall  ensure 

the  provision  of  services  that  will  assist 

in  the  placement  of  persons  with  4 

disabilities." 

PPA  3A:  The  project  promotes  job 
placement  and  retention  through 
systematic  Tollow-up  services  to 
employed  participants  and  their 
employers 

PPA  3B:  The  project  provides  or  onsunts 
the  provision  of  one  or  more  of  the 
following  services:  job  developmonl, 
vocational  evaluation,  employability 
training,  occupational  skills  training, 
fob  modification,  job  placement,  and 
assistance  to  employers. 
Standard  4:  "Funds  shall  be  used  to 

achieve  the  project's  primary  objective 

at  minimum  cost  to  the  federal 

government." 

PPA  4A:  PWI  cost  per  placement 

PPA  4B:  Percent  of  projected  PWI  cost 
per  placement  that  the  project  *• 

actaaUy  achieves 

Standard  5:  'The  project's  advisory 
council  shall  provide  policy  guidance 
and  assistance  in  the  conduct  of  the        | 
project." 

PPA  5:  The  advisory  council  provides 
policy  guidance,  identifies  jobs 
available  within  the  community  and 
die  skills  necessary  to  Till  those  jobs, 
and  prescribes  training  and  other 
appropriate  services 
Standard  6:  "Working  relationships, 

including  partnerships,  shall  be 

established  with  agencies  and 

oiganizations  in  order  to  expand  the 

project's  capacity  to  meet  its 

objectives." 

PPA* The  project  establishes  working 
relationships,  including  partnerships, 
with  agencies  and  organizations  in 
order  to  expand  the  project's  capacity 
to  meet  its  objectives 
Standard  7:  "The  project  shall  obtain 

positive  results  in  assisting  individuals 

with  disabilities  to  obtain  competitive 

esnployment." 

PPA  7A:  Placement  rate 

PPA  TBc  Percent  of  projected  placement 
rate  timt  the  project  actually  achieves 

PPA  7C:  Change  in  weekly  earnings  of 
placed  participants 
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PPA  7D:  PeM^t  of  persons  placed 
whose  disabilities  are  severe 

PPA  7E:  Perlctent  of  persons  placed  who 
have  beeb  [unemployed  for  at  least  six 
months  a|  time  of  project  entry 

PPA  7F:  Peitent  of  persons  placed  who 
received  $Sl  or  SSDI  benefits  in  the 
month  pribr  to  projciet  entry  , 

Reporting  F\[irm  for  Development  ofPWI 
Indicators 

1.  Describe  the  main  purpose(s)  of  the 
PWI  project;  including  the  major 
services  and  activities. 


a 


2.  Does  thid  project  promote  job' 
placement  qitd  retention  through 
systematic  ibilow-up  services  to 
employed  participants  and  their 
employers?  Answer  yes  or  no. 

-U — ■ •   . 

Standard  number  of  formal  fdllow-up 
contacts  with  each  employed  participant 
(or  employer) 

1 '  

3.  Does  the  project  provide,  or  ensure 
the  provision  of.  at  least  one  of  the 
following  services?  Answer  yes  or  no. 

H 

Check  each  nlervice  that  the  project 

provides: 

lob  dovelopmieiil:' 


Voculioncirevaiuation:  , 

Employdbility  training:  ' 

Occupationar.Skills  training:- 
lob  modirication: 


job  placement:  ■  

Assistance  to  employers:  

4.  Check  ej^ch  function  that  the 
advisory  coi^ncil  performs: 
Provides  polioy  guidance: 


Idenlines  iob4  iavailable  within  the  communi- 
ty:    i  i 

Identifies   the   skills   necessary   to   perform 

available  jobs: '■ — 

Prescribes    trtilning   and   other  appropriate 
services: i  ■  ■ 

5.  Does  th^i  project  establish  working 
reiationshipi;  including  partnerships, 
with  agencies  and  organizations  in  order 
to  expand  tlM  project's  capacity  to  meet 
its  objeciive^^  Answer  yes  or  no. 

h ' 

e.  Number  of  ^^rsons  projected  to  be  served: 
7.  Number  of  persons  served: 


8.  Number  of'  ^rsons  served  whose  disabil- 
ities are  seveilS 


9.  Number  of  persons  served  who  had  been 
unemployed  qix  months  or  more  at  time  of 
project  entry:  [  j . 

10.  Number  of  persons  served  who  received 
SS!  or  SSDI  benents  in  the  month  prior  to 
project  entry:    : 

11.  PWI  grant  Bpmount:  $ 


12.  Number  off^rsona  placed: 

13.  Number  ofjperaons  projected  to  be  placed: 

14.  Average  wieekly  earnings  of  placed  par- 
ticipants befoM  entry  into  the  project:  S   


15.  Average  weekly  earnings  of  placed  par- 
ticipants after  employment:  $  ■ 

16.  Number  of  persons  placed  whose  disabil- 
ities are  severe:  . — 


17.  Number  of  persona  placed  who  had  been 
unemployed  six  months  or  more  at  time  of 
project  entry: 

18.  Number  of  persons  placed  who  received 
SSI  or  SSDI  benefits  in  the  month  prior  to 
project  entry:    ■ 

Instructions  for  Completing  the 
Reporting  Form  for  Development  of  PWI 
Indicators     • 

Please  provide  information  for  Tiscal 
year  (FY)  19_ —  for  each  of  the  items  in 
the  attadied  form. 

Item  Number 

1  Describe  the  main  purpose(s)  of  the 
PWI  project,  including  the  major 
services  and  activities.  The 
description  of  purpose  should  be  brief 
and  specific. 

2  If  the  project  provides  systematic 
follow-up  services  to  either  PWI 
clients  or  their  employers,  enter 
"Yes."  If  the  project  does  not  engage 
in  this  activity,  enter  "No." 
"Systematic  follow-up  services" 
include  follow-up  contracts  with 
either  the  participant  or  his/her 
employer  occurring  any  time  after  a 
participant  starts  employment. 
Contacts  include  mail,  telephone,  and 
face-to-face  communication  for  the 
purpose  of  ensuring  job  retention. 

Enter  the  approximate  number  of 
contacts  that  the  project  makes  for 
each  employed  participant.  The 
number  should  reflect  general  project 
policy. 

3  If  the  project  provides  any  of  the 
listed  services,  enter  "Yes."  Also  enter 
"Yes"  if  the  project  provides  technical 
assistance  that  ensures  the  provision 
of  any  of  these  services  by  other 
agencies  or  organizations.  Check  all 
of  the  services  provided  (or  whose 
provision  is  ensured).  If  the  project 
does  not  provide  (or  ensure  the 
provision  of)  any  of  these  services, 
enter  "No"  and  proceed  to  Item  4. 

4  If  the  advisory  council  performs  any 
of  the  functions  listed,  check  the 
appropriate  space.  Check  ay/Kinctions 
that  are  applicable. 

5  If  the  project  establishes  working 
relationships  or  partnerships  with 
other  agencies  or  organizations  as 
indicated,  enter  "Yes."  If  the  project 
has  no  such  relationships,  enter  "No.". 

e    Enter  the  amount  of  the  federal  PWI 
award  the  project  received  for  use 
during  the  reporting  period. 

7    Enter  the  number  of  persons  served 
by  the  PWI  project  during  the 
reporting  period.  "Persons  served" 
should  include  all  persons  who 


completed  the  project's  intake  process 
and  whom  the  project  approved  for 
receipt  of  project  services  during  the 
reporting  period.  Do  not  include 
persons  who  (1)  were  referred  to  other 
service  providers  and  were  not  yet 
approved  for  PWI  project  services,  or 
(2)  were  approved  and/or  accepted 
for  PWI  services  prior  to  the  reporting 
period,  even  if  they  continued  to 
receive  project  services  during  the 
reporting  period. 

8  filter  the  number  of  persons  who 
were  projected  to  be  served  during  the 
repdrtihg  period.  This  Tigure  should  be 
consistent  with  previous  projections 
submitted  to  RSA.  For  this  item  and 
items  9. 10,  and  11.  use  the  definition 
of  "served"  that  is  presented  in  the 
instructions  to  item  7. 

9  Enter  the  number  of  persons  served 
during  the  reporting  period  whose 
disabilities  are  severe.  Use  the  ^ 
definition  of  severe  disability  that  is 
used  by  your  state's  vocational 
rehabilitation  agency. 

10  Enter  the  number  of  persons  served 
during  the  reporting  period  who  had 
been  unemployed  for  a  period  of  at 
least  six  months  before  entering  the 
PWI  project.  "Unemployed"  in  this 
context  means  not  working  in  any 
competitive  or  noncompetitive  job. 
Persons  who  were  employed  for  less 
than  two  weeks  during  the  six  months 
should  be  counted  as  "unemployed.". 

11  Enter  the  number  of  persons  served 
by  the  PWI  project  during  the 
reporting  period  who  received  SSI  or 
SSDI  benefits  in  the  month  prior  to 
entering  the  PWI  project. 

12  Enter  the  number  o^  persons  whom 
the  project  placed  in  ^mpetitive 
employment  during  the  reporting 
period.  An  individual  may  be  counted 
as  "placed"  or  a  "placement"  if  he  or 
she  holds  a  job  for  a  continuous 
period  of  at  least  60  days. 

13  Enter  the  number  of  placements  the 
PWI  project  planned  to  achieve  during 
the  reporting  period.  This  figure 
should  be  consistent  with  previous 
projections  submitted  to  RSA. 

14  For  persons  placed  during  the 
reporting  period,  enter  the  average 
seekly  earnings  during  the  week  prior 
to  entry  into  the  PWI  project.  Include 
participants  with  no  earnings  in  this 
calciilation.  Earnings  should  include 
all  income  earned  from  fiill-  or  part- 
time  woric  and  should  not  include 
benefit  payments. 

15  For  persons  placed  during  the 
reporting  period,  enter  the  average 
weekly  earnings  during  the  first  week 
of  employment. 
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16  Enter  the  number  of  persons  pUoed 
dtiring  die  reporting  period  whose 
dinfaiiilies  ate  severe. 

17  Enter  the  number  of  persons  placed 
during  the  reporting  period  who  had 
been  unemployed  for  a  period  of  at 
least  six  months  before  entering  the' 
PWl  project. 

IS    Enter  the  number  of  persons  placed 
during  the  reporting  period  whs 
received  SSI  or  SSDI  benefits  in  th|e 
month  prior  to  entering  the  PWI 
project. 

(FR  Doc.  88-13315  Filed  ft-14-88;  8:45  «bJ 
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OEPARTMEHT  OF  COMMERCE 

Economic  Development 
Administration 

(Docket  Na  8058S-a088] 


Planning  Assistance  Program  for 
States  and  Urt>an  Areas;  AvailabiBty  of 
Funds  I 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce,     i 
AcnoN:  Notice.  I 

I 

summary:  The  Economic  Developmest 
Administration  (EDA)  announces 
revised  policies  and  application 
procedures  for  funds  available  for  the 
State  and  Urban  Planning  Program 
operated  under  the  authority  of  section 
302(a)  of  the  Public  Worlcs  and 
Economic  Development  Act  of  1965.  as 
amended.  42  U.S.C.  3151a.  This 
announcement  supersedes  EDA's  Notice 
of  Availability  of  funds  for  Economic 
Development  Assistance  Programs  for 
F.Y.  1988.  53  HI  1444,  January  19, 1988, 
at  Paragraph  III.  "Program  Planning 
Assistance  for  State  and  Urban  Areas" 
at  pp.  1445-1446.  All  other  portions  of 
the  notice  published  at  53  PR  1444, 
January  19, 1988,  are  unaffected  by  this 
notice.  i 

DATE:  Effective  Date  June  15. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Appropriate  EDA  Regional  Office  or 
Luis  F.  Bueso.  Director,  Planning 
Division,  Economic  Development 
Administration,  Room  7319,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230;  telephone.  202-377-2873.    : 

EDA  Regional  Offices 

The  EDA  Regional  Offices  and  the  ! 

states  they  cover  are: 

Philadelphia  Regional  Office,  Liberty 
Square,  Liberty  Square  Building,  105 
South  7th  Street,  First  Floor. 
Philadelphia,  Pennsylvania  19106. 
telephone:  (215)  597-4603;  serving 
Connecticut.  Delaware.  District  of 
Columbia,  Maine.  Maryland. 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania, 
Puerto  Rico,  Rhode  Island,  Vermont, 
Virginia,  Virgin  Islands,  and  West 
Virginia. 

Atlanta  Regional  OfTice,  Suite  750, 1365 
Peachtree  Street.  NE..  Atlanta. 
Georgia  30309,  telephone:  (404)  347i 
7401;  serving  Alabama,  Florida, 
Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee. 

Denver  Regional  Office,  Suite  200, 
Tremont  Center.  333  West  Colfax  ' 
Avenue,  Denver,  Colorado  80204, 
telephone:  (303)  844-4714;  serving 


Colorado,  Iowa,  Kansas,  Missouri, 
Montana,  Nebrasica,  North  Dakota, 
South  Dakpta,  Utah,  and  Wyoming. 

Chicago  Regional  Office.  Suite  A-163a 
175  West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  telephone:  (312)  353- 
7706;  serving  Illinois,  Indiana, 
Michigan,  f^nnesota,  Ohio,  and 
Wisconsin. 

Austin  Regional  Office,  Suite  201,  Grant 
Building,  611  East  Sixth  Street  Austin. 
Texas  78701.  telephone:  (512)  482- 
5461;  serving  Aricansas.  Louisiana. 
New  Mexico,  Oidahoma,  and  Texas. 

Seattle  Regional  Office.  Suite  1856. 
Jackson  Federal  Building,  915  Second 
Avenue,  Seattle,  Washington  98174. 
telephone:  (206)  442-0596;  serving 
Alaska,  American  Samoa,  Arisona, 
California,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  Guam. 
Hawaii,  Idaho,  Nevada,  Oreg<ni.  and 
Washington,  the  Federal  States  of 
Micronesia,  and  the  Republic  of  die 
Marshall  Islands. 

SUPPtEMENTARY  INFORMATION:  EDA  is 

changing  its  EligibUity  Criteria  to 
exclude  cities  and  urban  counties  with 
populations  above  500,000  or  below 
35,000.  The  reasons  for  this  change  are 
the  scarcity  of  p^gram  funds  and  EDA's 
belief  that  302(a)  grants  have  a  more 
significant  impact  on  smaller  areas  with 
fewer  resources  to  devote  to  economic 
development  planning  and  policy 
making.  The  Ingram  Objective  section 
is  being  modifled  to  place  greater 
emphasis  on  significant  planning 
initiatives,  instead  of  on  maintaining 
current  activities.  EDA  is  also  placing 
greater  emphasis  on  State  proposals 
which  are  innovative  and  have  the 
I>otential  of  being  replicated  in  other 
areas  of  the  country.  This  approach, 
which  was  developed  as  a  result  of  past 
experience,  is  intended  to  increase  the 
program's  effectiveness. 

lihe  Funding  Availability  section  is 
being  changed  to  leave  open  the  amount 
of  funding  available,  dependent  upon 
the  quality  and  timing  of  applications. 
These  changes  are  necessary  because 
until  proposals  are  received  and 
reviewed,  EDA  will  not  know  how  many 
qualify  for  funding  and  whether- grants 
to  finance  those  proposals  can  be 
processed  within  Departmental  and 
fiscal  year  deadlines.  The  purpose  ot 
this  change  is  to  enable  EDA  to  fund 
proposals  submitted  in  response  to  this 
notice  with  monies  appropriated  in  FY 
1988  and/or  FY  1980.  if  Congress  makes 
FY  1988  funds  available  even  thou^  the 
'  Administration  has  not  requested  any. 

The  section  on  Funding  Instruments  is 
being  modified  to  add  a  ceilbig  of 
$200,000  with  an  intended  range  of 
$100,000  to  $125,000.  The  section  also 


makes  it  clear  that  consideration  will  be 
given  to  appropriate  smaller  grants.  This 
change  is  necessary  to  emphasize  EDA's 
focus  on  aid  for  significant  planning 
initiatives,  but  not  to  rule  out  support  for 
meaningful  initiatives  that  do  not 
require  large  amounts  of  Federal 
support. 

H3A  is  adding  to  the  Project  Duration 
secti(n>  language  indicating  that  if 
Congress  makes  additional  funding 
available,  grant  renewals  could  be 
considered  for  up  to  two  additional 
years.  This  additi(m  is  necessary  to 
stress  EDA's  emphasis  on  short-term 
projects  diat  serve  as  seed  money  to 
initiate/mgoing  or  on-time  planning 
efforts.  The  reason  for  this  emphasis  is 
the  limited  amount  of  funds  available 
and  EDA's  desire  to  be  able  to  help 
other  areas  in  the  event  Congress 
continues  to  provide  funding  for  this 
program. 

The  Selection  Criteria  section  has 
been  expanded  to  reflect  the  revised 
program  objective  and  provide  more 
detailed  information  on  the  criteria  to  be 
employed  in  evaluating  proposals.  The 
purpose  of  the  expansion  is  to  help 
potential  grantees  understand  the 
standards  that  will  be  used  to  judge 
their  proposals.  This  section  specifies 
the  distress  measures  EDA  will  consider 
and  indicates  the  relative  priority  of 
various  levels  of  distress. 
'  In  the  section  on  Proposal  Submission 
Procedures,  the  instructions  regarding 
the  content  of  proposals  have  been 
expanded  to  ensure  that  information 
related  to  the  selection  criteria  are 
included.  Among  the  requirements  are 
information  to  reflect  the  importance  of 
the  proposed  activities  to  the  highest 
level  official,  to  indicate  how  the 
activities  will  be  financed  after  the  EDA 
grant  expires  (if  appropriate),  and  to 
specify  whether  the  activities  will  be 
performed  by  in-house  staff,  consultants, 
etc.  The  information  is  intended  to  help 
applicants  prepare  more  responsive 
proposals. 

Other  additions  to  this  section, 
including  a  limitation  of  10  pages  on  the 
Woilc  Program  description,  are  designed 
to  enable  EDA  to  review  proposals  more 
expeditiously  and  thereby  respond  more 
prompUy  to  applicant  needs.  'This 
section  also  provides  potential 
applications  with  a  proposal  submission 
deadline.  In  the  section  on  Formal 
Application  Procedures,  language  has 
bem  added  concerning  requirements 
UQder  Executive  Order  12372  and 
delinquent  accounts  in  order  to  comply 
with  Departmental  Requirements.  In  the 
January  19, 1988  notice,  this  information 
was  included  in- a  separate  sectioh 
covering  all  EDA  programs.  EDA  has 
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i  ikat  this  nottoB  it  not  a 
;  &(acative  Order  1229L 
r  neither  a  prduninaiy  nor 
ktoiy  taBpact  Analysia  has  to 
iprep^ed. 
\  is  exempt  from  all 
I  of  5  U&JC.  SS3  including 
notice  andbnioilunity  to  cononent  and 
delayed  ef^ctive  date,  because  it  relates 
to  pubUc  iHoperty.  loans,  grants, 
benefits  and  contracts. 

No  othef  law  requires  that  notice  and 
oppoitanity  for  oomnent  be  given  fior 
thisnot^J 

Aocoid^tly.  tfie  Department's 
General  Gnmsel  has  determined  and  so 
certified  tojthe  Office  of  Mam^ement 
and  Budgai  ttiat  '<»Tt"fjfig  with  notice 
and  oppommity  for  comment  is     . 
consistent  With  the  Admiiiistrative 
iht>cedure  Act  (APA)  and  all  other 
relevant  If  |vs. 

Since  ali^otice  and  an.  opportunity  for 
comment  ate  not  required  to  be  given  for 
this  notice  ^nder  section  553  (A  ue  APA 
(5  U.SLC.  $^)  m  any  other  law.  under 
sections  ep6(8)  and  604(9)  of  the    . 
RegulatoriJFlexibility  Act  (5  U.S.C. 
603(a),  OO^fla)).  no  initial  or  final 
Regulatorylnexibility  Analysis  has  to  be 
4>r  will  be  prepared. 

This  nofifce  does  not  cootain  a 
collection  <fi  information  for  purposes  of 
the  PapenMork  Reduction  Act  (Pub.  L 
96-511).  This  notice  does  not  contain 
policies  wiih  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalismt  assessment  under  Executive 
Order  12618. 

Eligibility  I ' 

Eligible  Applicants  under  this  program 
are  cities  tiid  urban  counties  with 
population!  of  at  least  35.000  but  no 
more  than  $00,000,  and  states. 

Program  Qi>jective 

The  priitiiaiy  objective  of  planning 
assistance  under  section  302(a)  is  to 
support  sig^cant  economic' 
developm^iit  planning  and 
implemen^tion  initiatives  of  states, 
cities,  and  tirban  counties,  particularly 
those  experiencing  severe 'economic 
distress.  Planning  activities  conducted 
with  this  assistance  must  be  part  of  a 
continuou^process  involving  significant 
local  leadership  fit>m  public  officials 
and  privan  citizens  and  should  include 
efforts  to  Mduce  unemployment  and 
increase  iiji^omes. 

Activiti^l  eligible  for  support  include 
economic  Moalysis,  definition  of 
developmStit  goals,  determination  of 
project  opnortunities,  and  formulation 
and  implementation  of  a  development 
iwogram.  Because  of  the  limited  funds 
available^  Rapport  will  only  be  provided 
for  eligibly  iactivities  not  currently  being 


tmderleken.  The  inteatioa  of  this 
program  is  to  help  eUgiUe  eirtitlM 
undertake  signifiraint  new  planning 
efforts— 4iot  continue  or  m^ifitnin 
existing  eoea.  These  new  efforts  may 
involve  fbttt  are  not  limited  to)  tfie 
estaMishifnt  or  major  restractuiteg  of 
an  ongoing  economic  development 
plannipBprocees  or  the  conduct  of 
discsete  plunnii^  tasks  that  are 
integrally  lelated  to  such  a  process. 
Pro-am  lunds  wrill  not  be  used  to 
provide  technical  assistance  associated 
widi  individual  economic  dewriiqmMnt 
projects.  F^mds  for  ^t  purpoee  were 
announced  in  the  Januaiy  19. 1968 
Federal  Sagiatar  notice  cited  above. 
EI^A  ia  interested  in  proposals  for 
plsnning  ar tivitias  designod  to  address 
problama  oonbenting  ocoaomically 
distressed  seynents  of  the  population.  In 
the  case  of  proposals  from  States.  Q)A 
is  particularly  interested  in  innovative 
approaches  to  planning  and 
implementfng  economic  develq;>ment 
ioilialives.  aa  well  as  efforts  that  lend 
themselwef  to  r^ication  in  other  areas. 

Funding  AvailabOity 

No  specific  level  of  FY  1988  funding 
has  been  established  for  support  of 
section  302(a]  grants  under  these  revised 
procedures.  FY  1988  obligations  under 
this  program  will  depenqon  the  quality 
and  timing  of  proposal  and  application 
submissions.  Any  awards  of  FY  1988 
monies  will  not  be  made  until  the  final 
two  months  of  the  fiscal  year.  If 
Congress  makes  funds  available  for  this 
program  in  FY  1989,  it  is  expected  that 
they  will  be  used  to  finance  proposals 
solicited  through  this  announcement 
Given  the  recent  funding  history  of  this 
program  and  the  status  of  other  EDA 
planning  programs,  it  is  not  expected 
that  FY  1989  funds,  which  have  not  been 
requested  by  the  Admkiistration,  wall 
exceed  $3.5  million. 

Funding  Instrument 

Grant  assistance  may  be  provided  for 
up  to  75  percent  of  project  costs.  A 
ceiling  of  $200,000  has  been  established 
for  individual  grants.  Because  of  the 
emphasis  on  supporting  significant 
planning  efforts,  it  is  envisioned  that  the 
average  grant  size  will  be  between 
$10a000  and  $125,000.  EDA  expects, 
however,  to  receive  and  consider 
proposals  for  smaller  grants  to  support 
appropriate  activities.  Applicants  will 
be  required  to  provide  a  minimum  of  25    , 
pereent  of  project  costs.  ' 

Project  Duration 

Assistance  under  this  program  will 
normally  be  limited  to  a  period  of 
twelve  months  widiout  renewal  funding. 
If  Congress  makes  monies  available  for 


this  program  in  sobsequcat  yeers.  grant 
renewab  can  he  considered  for  op  to 
two  additional  years  if  drcomstances 
warrant 

Selection  Citeria 

Hw  content  ef  the  proposal  aoA  tiie 
economic  distress  of  the  area  will  be  die 
priodpel  Caelofs  considered  in 
evaluating  proposals  frtmieUgible 
entities. 

In  assessing  the  distress  factor, 
priority  consideration  wiU  be  ^ven  to 
proposals  from  urban  areas  and  states 
experiencfaig  substantial  economic 
Astiess.  in  ttie  case  of  uiban  areas,  high 
priority  wUl  be  given  to  those  wift 
unemployment  rates  two  or  more 
peroentege  points  hitter  dian  Ae  U.S. 
ave^ige  and  per  capita  income  levels  80 
penxnt  or  less  of  the  U.S.  average.  For 
states,  hi^  priority  will  be -given  to 
those  diat  meet  both  of  the  above 
criteria,  as  weU  as  those  thai  meet  one 
of  thfe  ehfnt  criteria  and  have  distress 
equal  to  or  greater  than  ttie  national 
avenge  with  regard  to  the  other 
criterion. 

The  most  recent  per  capita  and  12- 
month  unemployment  data  available 
will  be  used  to  measure  economic 
distress.  Proposals  from  states  or  urban 
areas  which  do  not  exhibit  significant 
distress  on  the  basis  of  unemployment 
or  income  data  will  not  be  considered 
unless  other  acceptable  evidence  of 
substantial  distress  can  be  provided 
(e.g.,  large  numbers  of  agricultural  and 
business  failures,  recent  plant  closings, 
large  numbers  of  low  income  families, 
drastically  reducdd  tax  bases,  etc.) 
Proposals  from  states  or  urban  areas 
which  are  both  below  the  U.S.  average 
in  unemployment  and  above  the  U.S. 
average  per  capita  income  level  are 
unlikely  to  be  funded. 

Proposals  will  be  judged  on  the  basis 
of:  1.  Appropriateness  of  the  woik 
program  to  the  302(a)  program 
objectives: 

2.  Extent  to  which  the  proposed 
planning  activities  are  expected  to 
impact  upon  the  service  area's  economic 
development  needs,  and  the  extent  to 
which  the  proposal  addresses  the 
problems  of  the  unemployed  and 
underemployed  of  the  area,  including 
the  farm  families,  minorities,  workers 
displaced  by  plant  closings,  etc.: 

3.  Other  characteristics,  such  as 
involvement  of  private  sector  in  the 
proposed  activities,  and  particularly  for 
states,  innovativeness  of  the  proposed 
approach  and  repUcability  of  process 
and/ or  results. 

The  other  major  factor  on  which   . 
proposals  will  be  judged  is  the 
commitment  of  high  level  government 
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officials  to  the  proposed  woric  program 
as  demonstrated  by  sudi  evidence  as 
amount  of  local  funding,  intent  to 
contiiiue  the  planning  activities  beyond 
the  EDA  funding  period,  degree  of 
interest  displayed  by  the  chief 
executive,  and  the  proximity  of  official 
with  remonsibility  for  the  activities  to 
the  chief  executive  (i.e.,  likehihood  that 
the  activities  will  have  a  significant 
influence  on  the  decision  making 
process). 

Proposal  Submission  Procedures 

Potential  applicants  should  submit 
proposals  that  inchide:  1.  A  letter  signed 
by  the  head  of  the  appticant 
organization  indicating:  A  desire  to 
receive  funds  to  carry  out  the  plaiming 
activities  outlined  in  the  proposal; 
where  the  funded  planning  program  will 
be  placed  in  the  organization,  to  include 
the  name  and  title  of  the  person  to  be 
responsible  for  pro^m  implementation; 
for  what  period  funding  is  requested; 
and  the  anticipated  funding  arrangement 
if  the  planning  activity  is  to  continue 
beyond  the  period  of  EDA  support 

2.  Significant,  verffiable  information 
on  the  level  of  economic  distress  in  the 


area,  inchiding  .unonployment  and 
income  data.  Any  major  dianges  in 
distress  levels  (fairing  the  past  year 
should  be  described. 

3.  A  woric  program  of  no  more  than  10 
pages  which  outtines  the  specific 
planning  activities  Uiat  wiU  be  carried 
out  under  die  grant  and  specifies 
%^hether  they  will  be  handled  by  in- 
house  staff^  consultants,  etc.  The  woric 
program  should  also  explain  the  need 
for  the  proposed  activities,  expected 
impacts  anid  their  timing,  target 
p<H>ulation(s).  and  other  characteristics 
related  to  die  selection  criteria 
presented  above.  An  original  and  two 
copies  of  the  proposal  are  to  be 
submitted  to  the  appropriate  EDA 
Regional  Office.  Proposals  postmariced 
after  September  15, 1988  may  not  be 
considered.  Proposals  submitted  by  July 
31, 1988,  may  receive  early 
consideration  for  funding. 

Fonnal  Application  Procedures 

EDA  will  evaluate  proposals  using  the 
selection  criteria  cited  above  and  any 
other  criteria  developed  and 
subsequently  explained  in  writing  to 
grantees.  Following  the  review  of 


l»oposals,  EDA  will  invite  those  whose 
proposals  are  selected  for  fancUng 
consideration  to  submit  formal 
applications,  which  will  include  an  SF- 
424  or  similar  form  as  currendy 
approved  by  the  Office  of  Management 
and  Budget  and  other  application 
materials. 

Applications  proposed  for  funding 
under  this  program  are  subject  to 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  Applicants  who  have 
delinquent  accounts  receivable  with  die 
Department  of  Commerce  will  not 
receive  new  awards  until  these  debts 
have  been  paid  or  arrangements  to  pay 
them  have  been  approved  by  the 
Departinent  of  Commerce. 

Date:  luneia  1988. 
Onoo  G.  Swindla. 

Aasiatant  Secretary  for  Economie 

Devek^menL 

[FR  Doc.  88-13424  Filed  6-14-88: 8:46  am) 
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DEPAimi^  OF  AGRICULTURE 

CoopMKathp^  State  RMMTch  Servtoe 

Smal  Busiiees  Innovalion  Reaearch 
Proflram  ffr  nacal  Year  IMS; 
SoNcttatioaiof  AppRcationa 

Notice  iai  hereby  given  that  under  the 
authority  olTtthe  Small  Business 
Innovation!  t)evelopment  Act  of  1982 
(Pub.  L  974<19).  as  amended  (15  U.S.C. 
638)  and  scUtion  630  of  the  Act  making 
appropriatj  9ns  for  Agriculture.  Rural 


Develop] 
programs 
September 
purposes,  ^i 
101(a)  of 
Stat  3341. 


it,  and  Related  Agencies' 
fiscal  jrear  end^ 
1087,  and  for  other 
made  ai^licaUe  by  Section 
L  Number  90-501, 100 
e  U.S.  Department  of 


Agriculture  [USDA)  e>q)ects  to  award 
tgrati 


for  certain  areas  of 
ience-based  small 
through  Phase  I  of  its 
Innovaticm  Research 
This  program  will  be 
by  the  Office  of  Grants 
^tems.  Cooperative  State 
ice.  Firms  with  strong 
capabilities  in  die 
ited  below  are  encouraged 
to  participsle.  Objectives  of  the  three- 
phase  pr^^m  include  stimulating 
technologioal  innovation  in  the  private 
sector,  strefigthening  the  role  of  small 

I 


project 

research 

business 

Small  Busi 

(SBIR) 

adminisi 

andProgral 

Research 

scientific 

topic  areasj 


businesses  in  meeting  Federal  research 
and  devekqmwnt  needs,  increasing 
private  sector  ocmunerdalization  of 
innovations  derived  from  USDA- 
supported  research  and  development 
efforts,  and  fostering  and  encouraging 
minmity  and  disadvantaged 
partidpation  in  technological 
innovation. 

The  total  amount  expected  to  be 
available  for  Miase  I  of  die  SMR 
Program  in  fisc^  year  1960  is 
approximate  tl4»6,00a  The 
solicitation  is  being  announced  to  allow 
adequate  time  for  potential  recipimts  to 
prepare  and  submit  applications  by  the 
closing  date  of  September  1. 1088.  The 
research  to  be  supported  is  in  the 
following  topic  areas: 

1.  Forests  and  Related  Resources 

2.  Plant  Production  and  Protection 

3.  Animal  Production  and  Protection 

4.  Air,  Water,  and  Soils' 

5.  Food  Science  and  Nutrition 

6.  Rural  and  Community  Development. 
The  award  of  any  grants  under  Uie 

provisions  of  diis  solicitation  is  subject 
to  the  availability  of  approiniatitms. 

This  program  is  subject  to  the 
provisions  found  at  7  CFR  Part  3403. 
These  provisions  set  forth  procedures  to 
be  followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals  and  Oie 


awarding  of  grants,  and  regulations 
relating  to  die  post-award 
administration  otg^t  projects.  In 
addition.  USDA  Uniform  Federal 
Assistance  Regulations,  as  amended.  (7 
CFR  Part  3015)  apply  to  this  program. 
Copies  of  7  CFR  Part  3403  and  7  CFR 
Part  3015  may  be  obtained  by  writing  or 
calling  the  office  indicated  below. 
The  solicitation,  which  contains 
research  topic  descriptions  and  detailed 
instructions  on  how  to  apply,  may  be 
obtained  by  writing  of  calling  the  office 
indicated  below.  Please  note  that 
applicants  who  submitted  SBIR 
proposals  for  1988,  or  who  have  recently 
requested  placement  on  the  list  for  1988, 
will  automatically  receive  a  copy  of  the 
1988  solicitation. 

Proposal  Services  Unit,  Grants 
Administrative  Management, 
Cooperative  State  Research  Service, 
U.S.  Department  of  Agriculture,  901 D 
Street  SW.,  Room  303,  Washington. 
DC  20251-2200.  Telephone:  (202)  475- 
504a 

Done  at  Wariiington.  DC,  this  10th  day  of 
June  1988. 

lolin  Patrick  Jonhn, 

Administrator,  Cooperative  State  Reaearch 
Service. 
[FR  Doc  88-13501  Hied  6-14-88  8:45  am] 
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Public  utility  holding  company  filings,  22603,  22605 
(2  documents) 

SmaH  Business  Administration 

NOTICES 

Meetings;  regional  advisory  councils: 
Iowa,  22605 

SoH  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Chandler  Mountain  Watershed.  AL.  22552 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Missouri,  22475  * 

North  Dakota,  22478 

Virginia,  22479 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Ohio.  22503 
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NOTICES  I 

Unexpended  State  abandoned  mine  land  reclamation  ftmds 
transfer  Tennessee.  22584 

Trade  Represmtativ*,  Office  of  United  Stales 

NOTICES 
Korea: 

Wine  market  restrictions,  22607 

Transpoftaliow  Department         ! 

See  Coast  Guard:  Federal  Highway  Administration 


Separate  Parts  In  This  Issue 


Part  II 

Department  of  Labor,  Surface  Mining  Reclamation  and 
Enforcement  Office,  22612 


Reader  Aids  [ 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  diis  issue. 
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The  President 
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Presidential  Documents 


ProdamatioD  9830  of  June  14, 1988 

National  Recycling  Month*  1988  r 

By  the  Ptesideiit  of  the  United  States  of  America 

A  Prodamation  ' 

Americans  have  become  increasingly  aware  of  health  and  environmental 
problems  associated  with  the  careless  or  improper  management  of  municipal 
solid  waste.  In  many  densely  populated  regions,  increasing  waste  volumes, 
shrinking  landfiU  capacity,  and  rising  costs  of  disposal  have  added  to  our 
concerns  about  the  need  for  proper  waste  management. 

Recycling  is  becoming  increasin^y  important  in  municipal  solid  waste  man- 
agonent  Many  communities  have  rec^nized  the  value  of  recycling  in  waste 
management  for  some  time.  Volunteer  pro-ams  exist  in  many  towns  and 
counties,  and  some  States  have  recently  enacted  mandatory  recycling  laws.  In 
addition,  the  recycling  of  scrap  metals,  paper,  and  glass  has  become  a  well- 
developed  industry.  Despite  these  efforts,  however,  only  10  percent  of  our 
Naticm's  municipal  solid  waste  is  recycled;  nearly  80  pereent  of  municipal 
solid  waste  is  disposed  of  in  landfills  and  the  remaining  10  percent  is 
incinerated. 

The  benefits  of  recycling  waste  materials  are  substantial.  Recycling  saves 
energy  and  thus  preserves  important  fuel  resoiuces.  It  also  avoids  the  pollu- 
tion created  in  extracting  resources  bom  their  natural  environment.  Through 
recycling,  wastes  are  diverted  from  landfills  and  our  limited  landfill  space  is 
preserved.  Communities  can  use  recycling  to  generate  revenues  from  the 
materials  recovered  bom  the  waste  stream.  Finally,  recycling  can  save  us 
money  by  avoiding  the  high  costs  of  landfills  or  incineration. 

These  benefits  can  only  be  realized  through  more  recycling.  The  Environmen- 
tal Protection  Agency  considers  feasible  a  recycUng  level  of  25  percent 
nationally  by  the  eariy  19g0's  through  the  efforts  of  States  and  municipalities 
and  the  cooperation  of  individual  households  and  businesses  in  separating 
recyclable  materials  from  their  waste  and  in  not  generating  unnecessary 
waste. 

The  Congress,  by  House  Joint  Resolution  469,  has  designated  June  1988  as 
"National  Recycling  Month"  and  has  authorized  and  requested  the  President 
to  issue  a  prodamation  in  observance  of  this  event. 

NOW.  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  prodaim  June  1988  as  National  Recycling  Month.  I  urge 
the  people  of  the  United  States  to  observe  this  month  %vith  appropriate 
programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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Presklential  Documeiits 


Prodemation  5831  of  June  14, 1988 
Baltic  Freedom  Day,  1988 

By  the  President  of  tiie  United  States  of  America 

A  Proclamation 

SuC"®  ^^^  ^^^^  "°*^"  *®  "*'°'  ^i  ■  •*"**  protocol  to  the  infamous 
Ribbentrop-Molotov  Non-Aggression  Pact  signed  the  previous  year,  Soviet 
."*iL°°*^P'**^  *®  independent  Baltic  States  of  Estonia,  Latvia,  and  Utfaua- 
ma.  These  small  democratic  repuUics  were  crushed  by  the  armies  of  their 
expansionist  neighbor  and  illegally  incorporated  into  the  Soviet  empire.  In  the 
aftermath  of  the  Soviet  takeover,  tens  of  thousands  of  Baits  were  imprisoned, 
deported,  or  killed.  Their  religious  and  cultural  heritage  was  denigrated  and 
repressed.  An  alien  political  system,  inimical  to  the  ideals  of  individual  liberty 
and  self-determination,  was  imposed  upon  them. 

TTie  end  of  World  War  H  saw  the  defeat  of  ambitious  empire-builders  in 
Germany  and  Japan,  but  foreign  domination  of  the  Baltic  Stetes  that  resulted 
from  the  collusion  of  Wtler  and  Stalin  remained  in  place.  For  neariy  five 
decades,  the  Soviet  Union  has  tried  in  vain  to  ccmvince  the  Baltic  peoples  to 
accept  ito  hegemony,  but  ite  efforts  are  doomed  to  foilure. 

The  situation  has  inq>roved  for  some  Soviet  human  righte  activists  in  recrat 
months,  but  Baltic  men  and  women  still  suffer  ^niHrisonment  banishment,  and 
persecution  for  daring  to  protest  the  continuing  suppression  of  their  national 
indqiendence  and  cultures.  Yet.  despite  the  risks.  &ey  continue  to  speak  out 
to  plead,  and  to  claim  dieir  r^to  to  religious,  cultural  and  political  freedom. 

Our  government  has  never  recognized  the  forcible  incorporation  of  the  Baltic 
States  into  tiie  Soviet  Union,  and  we  never  will.  The  American  people,  citizens 
of  a  land  conceived  in  liberty  and  dedicated  to  equality  under  God  for  all, 
support  the  aspirations  of  the  Baltic  people  to  regain  die  freedom  tiiat  was 
theirs  and  to  chart  their  own  course.  To  tiiis  goal  we  pledge  anew  our 
unswerving  commitment 

By  Senate  Joint  Resolution  24a  the  Congress  of  the  United  Stetes  has  author- 
ized and  requested  the  President  to  designate  June  14.  1988,  as  "Baltic 
Freedom  Day." 

NOW.  THBREFORE,  I  RONALD  REAGAN,  President  of  the  United  Stetes  of 
America,  do  hereby  designate  June  14. 1968.  as  Baltic  Freedom  Day.  I  call  upon 
the.people  of  the  United  States  to  observe  this  day  with  appropriate  remem- 
brances and  ceremonies  and  to  reaffirm  their  commitment  to  principles  of 
liberty  and  freedom  for  all  oppressed  people.  i 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight  and  of  the 
Independence  of  the  United  Stetes  of  America  die  two  hundred  and  twelfth. 
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Tliis  section  M  ttw  FEDERAL  REGISTER 
contains  reguWory  documents  having 
general  applid^xMy  and  legal  effect,  most 
of  wtiich  are! ([eyed  to  and  codified  In 
ttte  Code  of  jffederal  Regulations,  nvMicf)  is 
pubfisfwd  und^  50  titles  pursuant  to  44 
U.S.C.  1510.  [ 

The  Code  of  federal  Regulations  is  sold 
bi  the  Super^rjlendent  of  Documents. 
Prices  of  ne«^  i  books  are  listed  in  the 
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MERIT  SYStillS  PROTECTION 
BOARD 

SCFRPartljaoO 

Board  Orgaiifaatlon 

AOENCV:  Meitit  Systems  Protection 
Board. 

action:  Pinal  rule. 

SUMMARV:  lit  Merit  Systems  I^tection 
Board  is  republishing  its  organization 
and  function^  statements  to  reflect  the 
current  titles  ^f  the  principal 
organizationfil  units  of  the  Board  and 
the  primary  fj^nctions  assigned  to  those 
units.  The  BoUrd  last  updated  and 
published  itsi  Organization  and  functions 
statements  ohi  January  27, 1986  (51  PR 
3321).  Since  that  time  there  have  been 
certain  title  changes  and  other 
oi^anizationtl  realignments.  In  Subpart 
A,  editorial  dlanges  were  made 
although  no  actual  changes  occurred  in 
the  organization  of  the  offices  of  the 
three  Board  liiembers.  The  authority  cite 
in  the  previous  publication  of  this  part 
was  incorrectly  stated  as  "5  U.S.C.  1101 
et  seq."  and  tibs  been  revised 
accordingly  tb  read  "5  U.S.C.  1201  et 
seq."  In  addiijon.  Subpart  B,  §  1200.11, 
The  Special  Cbunsel,  was  removed  since 
a  full  discussion  of  the  functions  and 
duties  of  that  office  is  found  at  5  CPR 
Part  1250.      j ! 

EFFECTIVE  Di^TE:  June  16, 1988. 

FOR  FURTHEI^  iNFORMATION  CONTACT 

Bentley  RobQiits,  (202)  653-6900. 

List  of  Subje^^  in  5  CFR  Part  1200 

i  I 
OrganizatiOfi  and  functions 

(government  l^encies). 


Therefore. 


as  set  forth  b  Aow. 


I^art  1200  is  revised  to  read 


SUBCHAPTER  A-ORGANIZATION 
AND  PROCEDURES 

PART  1200-BOARD  ORGANIZATION 

Subpart  A— General 

Sec. 

120ai  What  is  the  Merit  Systems  Protection 

Board? 
1200.2  Who  is  on  the  Board? 

Subpart  B—OfOoM  of  the  Board 

1200.10  Who  assists  the  Board? 

Subpart  A— Ganaral 

Authority:  5  U.S.C  1201  et  seq. 

§1200.1    What  lath*  Merit  Systwns 
nuMcuuii  Boanrr 

The  U.S.  Merit  Systems  Protection 
Board  (The  Board)  is  an  independent 
government  agency  that  operates  like  a 
court.  The  Board  was  created  to  ensure 
that  all  Federal  Government  agencies 
follow  Federal  merit  systems  practices, 
and  to  allow  appellants  to  appeal 
certain  personnel  actions  by  Federal 
agencies.' 

§1200.2    Who  is  onth*  Board? 

(a)  The  Board  has  three  members 
whom  the  President  appoints  and  the 
Senate  confirms.  Members  of  the  Board 
serve  seven-year  terms. 

(b)  The  President  appoints,  with  the 
Senate's  consent,  one  member  of  the 
Board  to  serve  as  Chairman  and  chief 
executive  officer  of  the  Board.  The 
President  also  appoints  one  member  of 
the  Board  to  serve  as  Vice  Chairman.  If 
the  Office  of  the  Chairman  is  vacant  or 
the  Chairman  cannot  perform  his  or  her 
duties,  then  the  Vice  Chairman  performs 
the  Chairman's  duties.  If  both  the 
Chairman  and  the  Vice  Chairman 
cannot  perform  their  duties,  then  the 
remaining  Board  Member  performs  the 
Chairman's  duties. 

Subpart  B— Officaa  of  tha  Board 

Authority:  5  U.S.C.  1205  (g)  and  (i). 

§1200.10    Who  assists  the  Board? 

(a)  A  staff  helps  the  Board  carry  out 
its  work.  The  following  offices  make  up 
the  staff: 

(1)  Office  of  the  Executive  Director 
and  Deputy  Executive  Director  for 
Regional  Operations. 

(2)  OfHce  of  the  Assistant  to  the 
Executive  Directw  for  Management. 

(3)  Office  of  the  Inspector  General. 

(4)  Office  of  Administration. 


(5)  Office  of  the  Administrative  Law 
Judge.         . 

(6)  Office  of  Appeals  Counsel. 

(7)  Office  of  the  Clerk  of  the  Board. 

(8)  Office  of  the  General  Counsel. 

(9)  Office  of  the  Legislative  Counsel. 

(10)  Office  of  Policy  and  Evaluation. 

(11)  Regional  Offices. 

(b)  Office  of  the  Executive  Director. 
The  Executive  Director  manages  the 
operations  and  programs  of  the  Board's 
headquarters  and  regional  offices.  The 
Executive  Director  reports  directly  to 
the  Chairman.  The  Deputy  Executive 
Director  for  Regional  Operations 
manages  the  appellate  functions  of  the 
11 MSPB  regional  offices  and  also 
assists  the  Executive  Director  with 
general  management  responsibilities. 

(c)  Office  of  the  Assistant  to  the 
Executive  Director  for  Management. 
The  Assistant  to  the  Executive  Director 
for  Management  develops  and 
coordinates  internal  management 
programs  and  projects  for  the  Executive 
Director  and  also  produces  an  annual 
report  on  the  Boani's  appeals  workload. 

(d)  Office  of  the  Inspector  General. 
The  Inspector  General  is  the  Board's 
internal  auditor.  The  Inspector  General 
plans  and  directs  audits,  investigations, 
and  internal  control  evaluations. 

(e)  Office  of  Administration.  The 
Director,  Office  of  Administration, 
manages  the  Board's  administrative 
programs.  This  office  has  four  divisions: 
The  Comptroller;  Equal  Employment; 
Information  Resources  Management; 
and  Personnel. 

(f)  Office  of  the  Administrative  Law 
fudge.  "The  Administrative  Law  Judge 
hears  Administrative  Procedures  Act 
cases  and  other  cases  that  the  Board 
assigns.  The  Administrative  Law  Judge 
also  rules  on  discovery  motions  and 
subpoena  requests. 

(g)  Office  of  Appeals  Counsel.  The 
Director,  Office  of  Appeals  Counsel, 
prepares  proposed  decisions  that 
recommend  appropriate  action  the 
Board  in  petition  for  review  cases  and 
other  cases  assigned  by  the  Board. 

(h)  Office  of  the  Clerk  of  the  Board. 
The  Clerk  of  the  Board  enters  petitions 
for  review  and  original  jurisdiction 
cases  onto  the  Board's  docket  and 
monitors  their  processing.  The  Clerk  of 
the  Board  also  does  the  following: 

(1)  Gives  information  on  the  status  of 
cases: 
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^■lijijIJifilJfiiiML  /  Vol  53»  Mo.  IM  /TlwHiJayi  J— ■  t8i  1000  V  Rules  and  R^atioM 


(2)  Manages  the  Board's  records, 
reports,  and  correspondence  st^  and 
control  programs;  and 

(3)  Answers  requests  under  Ae 
Freedom  of  Information  and  Privacy  Act 
at  the  Board's  headquarters. 

(i)  Office  of  the  GeoenJ  ComteL  The 
General  Ck)unsel  represents  the  Board  in 
certain  court  prooeediqgs  and  also  gives 
legal  advice  to  the  Board  and  its 
headquarters  and  regional  offices. 

(i)  Office  of  the  Legislative  Counsel. 
The  Legislative  Coimsel  manages 
l^sistt»e  poKcy,  congressioiial 
relations,  and  public  atEiriis  findiotts  lor 
the  Beard.  Thew  rcsponAiiities  incfaide 
drafting  and  coonbnatiqg  pgepnted 
testimony,  responding  to  media  and 
coqgresaional  inqoiiiea,  and  aaalyztng 
prop— ed  legislation. 

(k)  Office  efPoUcy  aad  Ewoiaatiao. 
The  Directoc  Policy  and  Evdaatioa. 
condnds  special  rcviears  and  studies  of 
Federal  merk  systems,  incinding  actions 
of  OPM  nnder  5  UJ&.C.  Ua8(b). 

(1)  il^f«Mia/6)9MaeiL  Tlw  Board  has  11 
regional  offices  located  thronghont  the 
country.  (Appendix  II  of  SCFK  Part  1201 
contains  a  list  of  the  regional  offices.) 
The  regional  offices  enter  initial  appeals 
onto  their  docket  and  make  decisions  on 
initial  appeals  arrtv^n^  (o  Board 
regulations  under  5  CFR  Part  1201  and  5 
CFS120U111. 

Robert  E.  Tayiac  |       '   I 

Clerkoftbe  Board. 

DMs:  iane  la.  t9t&  I 
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DEPARTMENT  OF  AGRICULlVnE 

Office  of  «!•: 

7CFRPart2 

Revision  of  Delegations  of  Authority 

AOENCH:  Department  of  Agriculture. 
action:  Fmd  rule. 


:  This  document  amends  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  the  graeral 
officers  of  tlie  Department  to  reflect 
oversight  responsibility  for 
implementation  of  die  Privacy  Act  and 
clarifies  the  natore  of  die  oweraight 
responsAility  for  implementation  of  tite 
Freedom  of  iofanttaiifln  Act 


ElMnc:fune1«,l9B8. 

FOn  FUIITNBR  MPOMMTIOM  CONTACR 
Milton  E.  Sloane,  Privacy  Act 
Coordinator,  Office  of  Governmental 
and  Public  Affairs.  U.S.  Department  of 
Agrioalture.  Washington.  DC  20250. 
(202)  447-6164.  i 


wamsmmrtian  mpohmation:  The 
delegations  of  audiority  of  the 
Department  of  Agriculture  are  amended 
to  reflect  the  designation  of  the 
Affiftant  Q^^fntniy  f/jg  Govsmnental 

and  Public  Affairs  as  the  official 
respg—ihis  far  eamaight  of  Privacy  Act 
implementation,  and  In  dar^  the 
nature  of  the  Assistant  Secretary's 
function  wMh  wespsct  to  adninistoative 
oversight  of  Departmental 
implementation  of  both  the  Freedom  of 
Information  Act  and  the  Privacy  Act. 
Tins  action  fciimsllBiis  oversight 
responsibility  for  the  administrative 
implementation  of  the  Privacy  Act, 
which  is  cunendy  petiotmed  by  the 
Assistant  Seaetary  for  Govenunental 
and  Public  Affairs. 

This  rule  relates  to  t^emal  c^ency 
management.  Therefore,  pursuant  to  5 
U.SC.  553,  notice  of  proposed 
rulemakiqg  and  opportunity  for 
comment  are  not  required,  and  this  nde 
may  be  made  effective  teas  than  30  days 
after  publication  in  the  Fadassl  Register. 

Purser,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  12291.  Finally,  this  action  is  not  a 
rule  as  defined  by  Pub.  L  97-354.  the 
Regulatory  Flexibility  Act  and  thus  is 
exempt  from  the  provisions  of  that  Act 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
Agencies). 

Aocordini^.  Part  2.  Title  7.  Code  of 
Federal  Regulations  is  ameaded  as 
foUfl 


PART  2-OELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  TNE  OEPARtUGNT 

1.  The  authority  citation  for  Part  2 
conttntres  to  read  as  follows: 

Aufhoiity:  5  U.S.C  301  and  Reoigaiiization 
PlanNo.2ofl9SX 

Subpart  C   OelsgsUows  of  AuBioiHy 
to  Nm  Deputy  Seorelary,  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  tbo  Under 
Secretary  for  SmM  Commimlty  and 
Rural  DewstapoieaL  an«l  AssistanI 
Secretaries 

2.  Section  2.29  is  amended  by  revisizig 
paragraph  (c)(4  to  read  as  follows: 

f  2.29    DstsgaHons  of  Auttiority  to  Ihs 


PubNc 


(c) 


(8)  Oversee  general  officers  and 
agency  heads  m  die  development  and 
implementatitm  of  faifomiation  policies 


t  to  the  piovisiens  of  <he 
"Freedom  of  faifomiation  Act"  (5  U.S.C. 
552)  and  the  "Privacy  Act"  (5  U.S.C. 
552a).  and  provide  consultation 
regarding  those  policies. 

Dated:  June  UlflBB. 
IMvCMyvs, 

Acting  Secntaty  ofAgricottwn. 
(FR  Doc.  88-13880  nied  &-15-8&  &45  ami 
SNJJNG  COOC  M1S4I-M 


Food  and  WulilUoii  Sonde* 


7CFR  Part  250 


Donation  «f  Fbods  for  Use  In  the 
United  States,  Its  Tsrritories  and 
Possessions  and  Areas  Under  Its 
Jurisdiction 

AQENCV:  Food  and  Nutrition  Service. 
USDA. 

ACTION:  Interim  Rule  with  request  for 
comments. 

tUMMSWr  This  interim  nde  amends  the 
Food  Oistributioo  Program  Bogulations 
(7  CFR  Part  2SBH.  This  amendsaent  will 
implement  those  provisioBS  of  Mx  L 
100-237  dwt  relate  to  the  replacement  of 
commodities  and  nnmmodity  delivery 
schedules.  Those  provisions  that  relate 
to  dissemmatioB  of  suBBWties  of 
product  specifications  to  recipient 
agencies,  semiaanaal  odlectioa  of 
commodity  aooeptability  inftwmation 
from  recipient  agencies,  testing  and 
monitoring  of  processed  ooaunodities, 
purchase  of  domesticuMy-proAiced 
producte,  and  oommodity  value  per  meal 
are  addressed  in  a  s^wrate  interim  rule 
which  is  forthcoming. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
April  8. 1988.  Comments  must  be 
received  on  or  before  September  14. 
1988. 

ADoaesS:  ComopeRts  should  be  sent  to: 
Susan  Proden.  Chtef.  lYo^am 
Administration  Branch.  Food 
Distribution  Division.  Food  and 
Nutrition  Service.  U.S.  Department  of 
Agricidture.  Alexandria.  Virginia  22302. 
Comments  in  response  to  these  rules 
may  be  inflected  at  3101  Park  Center 
Drive.  Room  506.  Alexandria.  Virginia, 
during  normal  business  iMMrs  (8:30  a.m. 
to  5K)0  p.m.,  Mondays  diroi^h  Fridays). 

FON  MRTMBR  MFOMMTiON  CONTACT: 

Susan  Proden.  Chief,  Piogiam 
Administration  Branch,  at  (703)  756- 
3660.  I 


.L^ 


a^A^^^te 


-•^  *-  - 1-  -  -^ ^^^..^ 


afi! 
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Thii  acti<iA  has  becfn  reviewed  under 
Executive  0^er  12291  and  has  hot  been 
classified  n^jor  becauseit  does  net 
meet  any  ol^  Vie  three  criteria  identified 
undertlMBBMecutive  Order.  CompHattce 
with  die  pnitisions  in  this  rule  will  not 
have  an  an^jal  efiiect  on  the  economy  (rf 
more  than  noo  million  or  more  nor  miiU 
it  cause  a  nufor  increase  in  costs  or 
prices  for  c^tisumers,  individual 
industries.  I^ederal,  State  or  locial 
government  iigencies.  or  geographic 
regions.  Thm  action  will  not  have 
si^dficant  adverse  effects  tm 
competition,  employment,  investment. 
proauctivity.j  innovation,  or  on  the 
ability  of  Uij^ted  Statesi^based 

compete  with  fmeign- 
sas  in  domestic  or  export 


enterprises  ti 
based  entei 
maricets. 
This  rule 


iplements  two  provisions 
of  Pub.  L  l(M-237:  procedures  for  the 
replacementjof  commodities  and 
regulations  fii>r  delivery  schedules.  The 
implementation  dates  for  both  these 
provisions  4fe  set  by  law:  Section  3(b)(5) 
of  Pub.  L  V»-237  requires  that 
procedures  |for  the  replacement  of 
commodities  be  established  within  90 
days  of  the  date  of  enactment  of  the  law 
and  $ection!9(e)(2)(A)  requires  that 
regulations  fi^  ddivery  M^edules  be 
promulgatediwidiin  90  days  of  the  Act's 
date  of  enadmenL  It  would  not  be 
possible  to  take  public  comment  prior  to 
publishing  ^s  rGle  within  these 

lementation  deadlines. 
Kondratas, 
of  the  Food  and  Nutrition 
tennined,  in  accordance 
553(b).  that  it  is 
l6  and  contrary  to  the  public 
interest  to  t^  IMior  public  comment 
and  good  o^ilae  exists  for  publishing  this 
rule  without  prior  public  notice  and 
comment.  Fw  the  same  reasons,  and  in 
idi  6  U.S.C.  553(d).  die 
ir  has  determined  that  good 
or  making  this  rule 
out  a  30  day  post' 
siting  period.  However, 
it  believes  that  an 
opportunityjlbr  public  comment  could 
result  in-imMoved  and  simplified 
administraqon  of  the  rule,  it  is  being 
published  ajiian  interim  nde  with  a  90- 
day  OMnmehit  period. 

This  actitn  has  been  reviewed  with 
regard  to  thWRegulatory  Flexibility  Act 
(5  U.SX:.  eo^fei2).  Anna  Kondratas. 
Administratis  of  FN8.  has  oertified  diat 
this  action  mH-not  have  a  significant  • 
ecoiKHnic  impact  on  a  substantial     - 
number  of  snail- entities.         -  ■ 

This  rale  does  not  contaia  any  new 
recordkeeping  and  reporting 
requiremen^Swhich  are  subject  to 


statutory 

Therefore, 

Adininistra: 

Service. 

widi5U 

impractical 


accordance 

Administra 

causae: 

effective 

publicatiiHii 

since  the 


review  and  approval  by  theOfficeof^ 
Management  and  Budget  (C^0)tmder 
die  Paperwork  Reduction  Actof  19BB(44 
U.a.C.  3501-3620).  Cnimit  reporting  and 
recordkeeping  requirements  for  Part  250 
were  approved  by  CMB  under  Control 
Number  06e«-0007. 

This  provram  is  listed  in  Ae  Catalog 
of  I^eral  Domestic  Assistance  under 
10.550  and  is  subject  to  thejirovisions  of 
Executive  Order  12372  whidi  requires 
inteisovemmental  consultation  with 
State  and  h>eal  (^eials  (7  CFR  Part 
3015.  Subpart  V  and  die  final  rule 
related  notice  published  at  48  FR  2914,  . 
Iune^l963). 

Badcgibund 

the  regulations  governing  die  Pood 
Distribution  Program  (7  CFR  Part  250) 
outUne  the  responsibihdea.of  FN8  and 
distributing  agencies  with  regard  to  the 
distribution  and  use  of  federally- 
dtmated  foods.  The  cuirent  regulations 
provide  for  the  distribution  of  donated 
foods  to  a  variety  of  domestic  oudets, 
includmg  entities  participating  in  the 
Child  Nutrition  Programs,  NuMtion 
Programs  for  the  Elderiy.  Charitable 
Institutions,  and  disaster  organizations. 
The  Department  wishes  to  point  out  Uiat 
on  June  3, 1968  (53  FR  2041fi), 
comprehensive  revisions  to  7  CFR  Part 
250  were  published  The  amendments  in 
this  interim  rule  are  to  this  newly  - 
revised  Part  250. 

On  January  8, 1968.  President  Reagan 
signed  the  Commodity  Distribution 
Rejform  Act  and  WIC  Amendments  of 
1987  (Pub.  L 100-237).  the  purpose  of 
the  law  is  to  improve  the  manner  in 
which  agricttltiffal  commodities  are 
distributed  to  recipient  agencies.,  to 
improve  the  quali^  of  the  coQunodities 
that  are  distributed  and  to  increase  the 
degree  to  which  such  distribution 
resp<md8  to  the  needs  of  recipient 
agencies.  This  rule  contains  the 
amendments  necessary  to  implement 
two  of  the  provisions  in  Pub.  L  100^237: 
Procedures  for  the  replacement  of 
commodities  received  by  recipient 
agencies  that  are  stale,  spoiled,  out  of 
conditifHk  or  not  in  compliance  widi 
specifications  and  regulations  for 
delivery  sdiedules  for  the  distribution  of 
commodities  and  products  that  are 
consistent  with  the  needs  of  eligible 
recipient  agencies.  Pub.  L 100-237 
requires  both  these  provisions  to  be 
implemented  within  90  days  of 
enactment  of  die  law.  ThMefiMw,  these 
provisions  «i«  behlg  published  as  an 
inteiVB  rale.  These  provisions  of  Pub.  L 
100^237  associated  with  dissemination 
-  of  summaries  of  product  spedfications 
to  reeiptent  agencies,  semimnual 
collection  of  commodity  acceptability 
information  firom  recipient  agencies. 


testing  and  monitoring  of  processed 
ooiBBiodidas,  purchase  of  domastically- 
produced  products,  and  commodity  . 
value  per  meal  are  addressed  hi  a 
separate  interim  rale  which  is 
forthcoming.  For  further  information 
concerning  the  Department's  action  to 
date  in  implementation  of  Pub.  L 100- 
237.  see  die  Fadatal  Ragislar  "Notice  of 
Implementation  of  Pub.  L 100-237" 
which  was  published  on  April  19. 1988 
(53  FR  12794). 

Delivay  Schedules 

Section  3(e)(1)(D)  of  the  law  requires 
the  Secretary  to  provide  by  regulation 
for  deUvery  schedules  for  the 
distribution  of  commodities  that  are 
consistent  .with  the  needs  of  recipient 
agencies,  taking  into  account  the  duty  of 
the  Secretary  to  reniove  surplus 
agricultural  commodities  and  to  make 
direct  purchases  under  certain  nutrition 
legislation.  While  the  Department  will 
make  commodities  available  in 
accordance  with  the  needs  of  recipient 
agencies  to  the  fullest  extent  possible, 
there  will  be  instances  in  which  this  will 
not  be  possible  As  recognized 
throughout  the  legislation,  the 
Department  must  continue  to  consider 
agricultural  marketing  conditions  as 
weU  as  the  costs  associated  widi  the 
purchase  and  distribution  of  all 
commodities. 

This  interim  rule  revises  {  260.13(a)(2) 
to  require  the  Department  and  the 
distributing  agency  to  consider  the 
needs  of  recipient  agencies  prior  to 
orderiiu  and  delivering  donated  foods. 
In  an  effort  to  avoid  untimely  deliveries, 
the  Dqwrtment  will,  to  the  extent 
practicable,  arrange  deliveries  based  on 
information  obtained  from  distributing 
agencies.  To  avoid  untimely  deliveries 
to  recipient  agencies,  this  rule  requires 
distributing  agencies  to  notify  recipient 
agencies  or  (1)  Anticipated  Department 
purchases  and  estimated  shipping 
periods  as  such  information  becomes 
available;  (2)  anticipated  State  delivery 
schedules  at  least  quarteriy,  and  (3) 
changes  in  delivery  schedules  as  they 
become  known.  In  addition,  distributing 
agencies  are  required  to  maintain 
distribution  schedules  from  State 
facilities  which  are  equitable  and 
raliablek  to  recognize  hours  of  operation, 
holidays  and  vacations  and  other 
spedM  needs  of  rec^ent  agencies,  and 
to-nake  donated  foods  available  at  least 
monthly. 

The  Department  believes  that 
implementation  of  these  procedures  will, 
in  accordance  widi  the  legislation, 
ensure  that  delivery  schedules 
established  by  the  distributing  agency 
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are  conitlait  with  ifai  needs  of 
redpieat  ^geacies.  -  | 

Replacement  of  Commodities 

Section  3(1»)(5J  oi  the  law  reqaireB  the 
Secrelaiy  to  establish  procedures  for  the 
replacement  of  ooimodities  received  1^ 
recipient  agencies  that  are  stale,  spoiled, 
out  of  concfitioB.  or  Bot  in  coaqiKance 
with  specifications. 

The  Department  currently  replaces 
donated  foods  in  instances  idien:  [1] 
Replacement  can  be  made  under  the 
vendor's  warranty,  or  [1}  the  product 
was  damaged  while  in  transit. 
Replacement  is  accomplished  by 
donating  Sie  same  or  sinilar  food,  by 
creating  a  State's  eutitfaiuBt  or  cap 
thereby  enaMog  4ie  ordering  of 
additioaalceanecKttes  as  replacenient, 
or.  ia  ram  inalaaoes.  wMi  caih 
p^nents  to  be  osed  to  pachase 
replacement  oosaoiotBties.  The  problems 
associated  with  Ibe  sepiacenient  of 
danced  ioods  have,  in  the  past  been 
manody  attrifaataUe  to  the  difficohy  in 
determining  at  what  point  in  time  the 
prodact  wias  damaffed  or  went  ont  of 
condition. 

Hiis  interim  n^  redeat^aies  i  2Sai3 
(g)  and  (h)  as  (h)  and  (jj  Tospcrti^cly  and 
adds  a  new  paragraph  (g)  to  1 2S0.13 
which  identifies  iaalancea  in  which  the 
Department  will  lepfawe  ont-of«ondition 
donated  foods  and  Ae  pnocedows  which 
must  be  used  by  tfistiflMting  agencies 
and  recipient  agencies  in  pursuing 
replaceBoeoL 

The  Department  will  replace  donated 
foods  received  by  <<i«tri>witii^  or 
recipient  agencies  that  are  st^  spoiled, 
out  of  ceadilion.  or  not  in  compliance 
with  spedfications  under  the  folk>wii\g 
conditions:  (1)  The  douted  foods  have 
been  providied  as  part  of  the  State's 
authorized  level  of  assistance 
(entitlement)  as  established  by  law  or 
when  file  donated  foods  have  been 
provided  in  addition  to  the  State's 
eirtitleaieiil  hut  die  total  amount  which 
the  State  can  order  has  been  capped  by 
the  Department  (2)  H  is  determined  that 
the  donated  foods  were  not  fit  for  use  in 
the  Pood  DiMiibtftkm  ftogiani  at  tiie 
time  they  were  delivered  qr  the 
Department  {3)  the  loss  is  reported  to 
the  FNStO  wi^nn  tinee  raondn  of  the 
date  the  donated  foods  were  received  in 
the  State;  (4)  a  signed  consignee  receipt 
or  acceptable  written  doeomenta^on  of 
defiveiy  ia  submitted  to  Hw  FNSRO;  and 
(5)  at  the  request  of  ^  Depaitmeat,  the 
donated  foods  have  been  teinspected 
and  determined  to  be  w^  for  use  hi  the 
Food  Distribution  Program. 

In  instances  in  adnch  the  recipient 
agency  seeiu  rwplacawwt  of  donated 
foods,  the  recipient  agency  nnist  snbmit 
the  required  infonnatian  to  its 


distiibaliug  syi  >.  Tfcediatribwdng 
agenqmMI  VRMVilf  submit  the 


1%e  aitoUMmMnt  flff  ptooedana  lor 
the  rapiacanwatatf  donated  foods  wtech 
can  be  otderad  oa  a  «se  wilhoHt  waste 
basis  (unlimited  bonus)  is  not  neceosaiy 
since  Stales  caa  ovdar  addHioBal 
amannls  af  these  donated  foods  to  make 
upf 

Iti 
agency* 

donated  foo^  to  I 
fit  for  use  in  < 
Program  prior  to  aooepliag  delivery. 
However,  the  Department  reaKxes  tiiat 
there  are  instances  in  which  there  may 
be  hidden  damage  which  is  net  visafale 
upon  receipt  Thus,  a  three-month  period 
is  beiag  provided  far  sequesting 
replaoMBent  of  donated  foods  which 
wen  aot  fit  for  nse  in  the  Food 
Distribnfion  Pioffam  at  the  time  th^ 
were  deKvesed  by  ttte  Department.  The 
tie  aware  Aal  the 
I  permit  distributing  and 
redpieatageaEtes  to  maintain  a  six- 
month  invwleiy  leveL  However,  it  Is 
assumed.  iaaoGordance  with  good 
warihonsii^  pracHoes,  that  donated 
foods  are  need  on  a  first-in  first-out 
basis.  Hum.  donated  feeds  shoidd  net 
be  held  in  starage  bat  rotated  aocordKng 
to  (he  age  of  the  prodact.  Given  tids 
psaotee  and  the  asual  timuig  «ff 
commodtty  deHveries,  it  is  anKkely  that 
even  a  six-month  inventory  woold 
indade  nommediltes  which  were 
received  maw  than  two  or  three  months 
before  4wy  were  ased.  In  addifion, 
vendor  warranties  on  some  prodncte  are 
limited  to  fo«r  months.  In  instances  in 
which  the 'vendor  is  at  fodk,  ttie  three 
month  timltatton  for  seddng 
rephceaMHt  is  necessary  to  aHow 
sufficient  time  for  the  Depailment  to 
pursue  replacement  by  the  vendor. 

The  submission  of  a  rigned  consignee 
receipt  or  acceptable  written 
documentation  of  doKveiy  is  being    ' 
reqinred  so  that  tiw  Department  can 
verify  infasHMtion  relative  to  the 
delivery  and  receipt  of  die  product. 

The  Departmnnt  wil,  at  a  nrinimnm. 
require  tiiat  the  donated  fsads  be 
reinspectod  in  inalaaoes  when  tiw  loss  is 
sigaifieant  based  «n  the  valae  of  the 
food  or  when  it  is  deteuniaed  diat  a 
potenlisS  health  hanud  extets.  Hie 
purpose  of  the  rdnspeotion  is  to  enaore 
that  the  donated  foods  are  uriH  for  use 
in  the  Food  Distribation  Program  and  to 
assist  in  walrfiBahhig  at  wimt  point  in 
time  the  foes  occurred,  fai  Instanoes  « 
which  it  is  ihSuniliiiid  Aat  the  donated 
footk  ware  in  good  ceadilion  at  the  time 
they  ansa  delivewd  by  the  Depmtmeiit. 
the  cost  of  the  rdaspection  wdl  iie  home 
by  the  distributing  agency. 


New  i  29Q.'19(g)  of  lids  interim  nrie 
also  requires  diat  in  instanqas  in  wWch 
thevsadBrisinpsasihh  forsepfodng 

thed I  iwifo.  laidsiaimiiit  wJI  be 

made  arith  aMier  Iha  aaaie  or  similar 
foada.  at  *e  Oepartmeaf  s  opIioB. 
Physical  seplaoameat  adii  he  on  a  per 
pound  or  per  caas  basis 

In  rare  iaslanoaa.  aad  only  with  the 

replaoemost  wfll  I 

payment  to  I 

agency.  lids  i 

paymeato  to  be  aaed  to ) 

replaces 

same  or  simiter  to  Ihe  i 


withacBsh 


MICB  C8Sn 


whidisredie 


will  be 


coi 

made  OB  Ae  dollar  vafoe  of  the  doatfed 
foods  at  the  iisse  the  danated  foad  was 
delivered  or  the  ounent  coat  to  the 
Department  for  repfooesMnt  wUchever 
is  higher. 

k  instances  to  nddch  the  Department 
is  reapoaaiUe  for  repfocing  the  donated 
foods,  replaceaieBt  ndll  he  made  with 
eidwr  dm  sanw  or  siaAar  food  or  by 
crediliBg  €m  Slate's  onttlenwsrt  or  cap. 
Phyneai  wjjilai,  ummit  wM  he  made  on  a 
per  pound  or  per  caae  baste.  Batidsasent 
and  cap  cndiliag  adl  he  eqaal  to  tlie 
doUar  wfaie  or  nassber  of  poaads  which 
was  deducted  tem  the  State's 
entitleaaent  or  cap  for  dMt  A^amnt 
Separate  sUpamnte  af  rylaocment 
cenuaodities  wii  be  made  only  If  Am 
amount  of  the  rapfocenmnt  jastifies  a 
shipoMBt  That  is.  sUpawat  of  the 
product  wiH  be  atranged  once  die 
quantities  to  be  delivered  are  sufficient 
to  make  it  cost  aSsdive.  SUpmeat  vdH 
nnt  hr  aimaonil  fhrjast  s  friir  rasss 
unless  lli^  can  be  combined  with 
another  order. 

Onoe  replacement  of  the  donated 
foods  has  been  made  by  the 
Departoient  die  distiibuting  agency 
must  prompdy  make  provisions  for 
providing  repiaoement  donated  foods  to 
the  redpieitf  agency  whidi  inoinred  the 
loss. 

In  instances  when  it  is  determined 
that  the  donated  foods  were  in  good 
concfition  at  die  time  fte  Department 
made  defivety,  die  <(B«tribating  egency 
must  follow  'im  daims  prooedures 
contained  in  f  29t.l9(cJ  of  tide  Rart  and 
FNS  hMtmCtion  4MM1,  Nen-Aodlt 
Claims — Food  Distribution  Program.  Use 
of  these  procedures  wffl  provide  the 
Department  with  ample  time  and 
uuomatwsi  to  reooup  looses  from 
vendors. 

List  of  Sahjaetoia  7  CfK  Part  250 

Aged,  Agiicidtwal  oomnodities, 
Business  and  indastiy.  Food  assistance 
programs.  Food  donations.  Food 
processing.  Grant  programs — sodd 


prafraBMii  WhoU  and  daldnn.  Mce 
si^port  pnttanai.  KapiMting  and 
recordkeap&g  nqoinBnli.  Sdiool 
breakfMta^  lundt  Rwyami.  Stuplus 
agricullnral  tonmadtdet. 

Acoordiajlly.  7  CFR  Part  250  is 
amended  to  lead  aa  follows: 

PART  2St4UMUT10NS  OF  FOOD 

FOR  UtE  Rl  THE  UNITED  STATES,  ITS 

TERRr 

AND  AREAA  UNDER  ITS 


1.  The  authority  dtation  for  Part  250  is 
revised  to  nsad  as  fonosvs: 


az.  Mk  L  74-4BB,  40  9Ut. 
A*i  L.  7B-MS,  fO  Stat  323 
4  AW  Slat  231. 233. 
[(«  UAC 175S,  ITSt):  MC.  41«, 
as  Stat  lOM  (7  U.S.C  1431): 
.  91-«eb  MStat  843  (22  U^C 
ftih.  L  a«-«4a  70  Stat  202  (7 
0,  M>.  L  Mfr-t31, 72  Stat 
MiLLafr.7S8,74Stat 
n4:  aacL  roa  Ml.  L  a»-23l. 
ULSX:.  M«aB-l):  see.  3.  Pabu  L 
117  (42  (18X1 17811:  sacs.  400. 
tai  08  SUt  157  (42  U.S.C 
&  Plibi  L.  93-«2fll  30  SUt  288 
ik  MCiePiA.  L  94-lOS.  80 
IA.C  1780)  aac.  13IMa.  Pob.  L 
(7  U&C  0120  nf):  aac  311. 
tU88(«2U.&Ca8aOa): 
'.08  Mat  1083  (42  UAC 
.  I%k  L.  00-10^  00  Stat  1S80 
^  Sh  U&C  SOL  ualaaa  alhenifiaa 
100-237. 101  SUt  1733  (7  U^.C 


744  (7  U AC 

(15  U&CL 
Pub.L 
Pub.  L  81 
sec.  402. 
1922);  MC. 
USJd 

1702  (ruAQ. 

880(7ULSjC 

79  Stat  1212 

90-302.02 

4iaPulLL. 

5179.8100}: 

(42US.C1' 

Stat  822  (42 

8B^t13.« 

PBb.L 

seciaAik. 

17801: 

(71JISXI01; 
noted:  nibiL. 
612  node). 

2.  In  1 28^8.  Paragraph  (8)(2)  is 
revised  and  baragiaphB  {jgi  and  (h)  are 
redesignated  as  paragraphs  (h)  ami  (i) 
rcspecbwlytand  new  paragraph  (g),  is 
added  to  r^  aa  foHowR 

1  ■' 
S2S0Llt 


(a)  AvuH^ilMty  aad  use  iff  donated 
foods.*  •  t[ 

(2)  Alho^'aa  aaddethmty.  As 
» available  far 
IS  dnll  notify  diatr9wting 
avaOabilitjrofdie 
tbe  daaa  or  classes  of 

or  redpieata  eligible 
and  anjr  fecial  terms 
of  donatioB  and 

attach  to  a  particular 
in  addition  to  die  general 
loos  aet  forth  herein. 
The  nnpai  I>>hH  sliatl,  to  Ae  extent 
pradicafale^  Mi^ce  every  effort  to  arrange 
deliveries  l^sed  on  information 
ootaiaBd  ut^pa  dtotznating  agencies. 
Hoawvar.  t)*  Department  ahaU  not  be 
held  fisealhrt  re  sponsible  far  any  dday  in 
dwii  Hating  at  far  nandeiivery  of  donated 
foods  dne  m  any  caaae.  To  avoid 
untimely  dflhmiiea  to  recqrient 
agencies.  di0tiibHlii«  agencies  shall 
notify  recipient  agencies  of: 


donated 

redpienl 

to 

and 

dii 

donated 

terms 


(i)  Anteipaflad  Dapailswiut  paichases 
and  estimated  shipiring  paiiods  as  soch 
infonnation  becomes  available: 

(U)  Anddpaled  State  delivery 
schedules  at  least  qimrteriy;  and 

(iii)  ChaaQBS  in  dettveiy  schedules  as 
they  become  known. 
In  addition,  distrifaotiag  agencies  shall 
maintain  distribution  schedules  which 
are  equitable  aad  reliable,  recognize 
houEs  of  operatioo.  holidays  and 
vacations,  aad  other  special  needs  of 
recipient  agencies,  and  make  donated 
foods  avBuaUe  at  least  monthly. 

^  RepktcemeaL  Hie  Depettment 
shaH  replaoe  donated  foods  received  by 
distribntfaig  or  rsc^lent  agencies  ftat 
are  Male,  apoiwd,  out  of  condition,  or 
not  in  oonpHanoe  widi  speofications 

WrMK 

(1)  The  donated  foada  have  been 
provided  as  part  of  the  State's 
authorized  level  of  assistance 
(entitlfaifint)  aa  eetahliafaed  by  law  or 
when  the  donated  foods  have  been 
provided  in  addition  to  the  State's 
entitlement  but  the  total  amount  of  the 
donated  food  which  the  distributing 
agency  can  order  has  been  capped  by 
theOepartoMnt: 

(2)  it  to  dearfy  detf  raiinwd  diet  the 
donated  foods  wcBB  not  lit  far  use  in  die 
Food  DialribBltaa  nopote  at  dw  time 
tiiey  anew  dalisatad  by  Ae  Department; 

(3)  The  loss  is  r^Mrted  to  the  FNSRO 
witMn  three  months  of  the  date  the 
donated  foods  were  received  in  the 
State: 

(4)  A  signed  consiyiee  reoeiptor 
acceptable  written  documentation  of 
delivery  is  subnritted  to  the  FNSBOe  and 

(5)  At  the  request  di  the  Department, 
the  product  has  been  leinapected  and 
has  been  determined  to  be  onfit  for  use 
in  the  Food  Dtstiibution  Program. 

In  instances- in  which  the  recipient 
agenpy  seeks  replaoe  went  of  donated 
foods,  the  redpiant  agsncy  afaaU  submit 
the  infomatioa  laqHired  hf  thia 
paragraph  to  ite  distributii^  agency.  The 
distrflHiting  agency  shall  proaapdy 
submit  die  infarmatian  to  the  FNSRO. 
Vendor  replacement  shall  be  made  with 
either  the  same  or  similar  food,  at  the 
Department's  option.  In  rare  instances, 
and  onfy  with  ^  Department's 
approval  vendor  reptecement  vnll  be 
made  widi  a  cadi  payment  to  the 
redpient  or  distribottng  agency.  Any 
such  caahpaymente  diall  be  used  to 
purchase  replacement  commodities 
which  are  the  sann  or  similar  to  the 
original  couunodMes.  Physical 
replacement  ahaB  be  on  a  per  pound  or 
per  base  baste.  Cash  peymente  shall  be 
made  on  the  baste  of  dw  dollar  value  of 
the  donated  food  at  the  time  the  produd 
was  delivered  or  the  cost  to  the 


Department  for  rqilacemeiit.  whichever 
is  hi^wr.  Replacement  by  the 
Department  daH  be  with  either  the 
same  or  sindlar  food  or  by  creditiin  the 
State's  endtleraent  or  cap.  FhysicaT 
replacement  diaH  be  on  a  per  pound  or 
pw  case  bads.  Enttdement  or  cap 
crediting  shdl  beeqval  to  the  dollar 
value  or  number  of  pounds  adrich  was 
deducted  from  the  State's  entitlement  or 
cap  for  diet  diipment  The  Department 
shaO  arrange  far  deUveiy  of  the 
replacement  donated  foods  once  the 
quanddes  to  be  deBvered  are  sufficient 
to  mdce  it  cod  efbcttva.  Once  the 
Department  has  rcplacad  die  oot-of- 
condition  donated  foods,  the  dtetributing 
agency  shaB  mdce  airai^gemente  for 
providing  leplaoement  donated  foods  to 
the  redpient  agency  which  incairred  the 
loss,  fai  instances  in  wfaidi  it  is 
dderadned  diat  the  donated  foods  were 
in  good  condition  at  the  fime  they  were 
delivered  by  the  Department  die  cod  of 
the  reinspedfon  shaH  be  borne  by  the 
distributing  uency  and  the  dlstrfbudqg 
agency  shafl  roBow  die  procedures 
contained  in  1 2S0.1S(^  of  this  part  and 
FNS  Instruction  CUM.  Non-Audit 
Claims— FNS  Distribution  Program. 

Date:  )iiaa  M 1008. 


Adminkttator  ' 

[FR  Doc.  00-13648  FBed  6-15-08: 8:45  am] 
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7CFRPartQ4S 

imn  KOUUM0  urown  m  bonraoo; 
ExpMWM  and  AaaManwnl  Rat* 


AQENCv:  Agricultural  Marketing  Service. 
USDA. 

AcnOK  Find  rule. 

tUMimnr:  This  raleaathorizes  expenses 
and  esteUisbes  an  aaaeasment  rate 
under  Maikotiiv  Onfar  Na  MB  for  die 
1988-aB  fiscd  period.  Aathorizadon  of 
this  budget  will  allow  die  Colorado 
Potato  AdrntnietratJonCommlttee  Area 
III  to  incur  expeaaes  reasonafate  and 
necessary  to  adminislw  dm  program. 
Funds  to  cover  these  expenses  will  be 
derived  from  assessments  on  handlers. 

EFFECnWi  OATB  |dy  1. 1986  diroogh 
June  30, 198a 

FOR  HNITHER  mFOMNATMM  OOMTACT 
Robert  F.  Matthews.  Marketing  Order 
Administration  Branch.  Fhiit  and 
Vegetable  Divteion.  AMS.  USDA.  P.O. 
Box  96456,  Room  252S-S,  Washington, 
DC  20090-6456,  telephone  202-447-2431. 
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SUPPLEMENTARY  WFOmiATION:  This  i .- ' 

final  rule  ia  issued  under  Mariceting  i 
Order  No.  948  (7  CFR  Part  948)  [ 

regulating  the  handling  of  potatoes  { 
grown  in  Colorado.  This  order  is      j 
effective  under  the  Agricultural        |  -' 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed  i 
under  Executive  Order  12291  and     I 
Departmental  Regulation  1512-1  an(i  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Ftodnal  Register  (53  PR  18096,  May  20, 
1988).  That  document  contained  a 
proposal  to  add  $948,201  to  establish 
expenses  and  an  assessment  rate  for  the 
Colorado  Potato  Administrative 
Committee  Area  IIL  That  rule  provided 
that  interested  persons  could  file 
comments  throu^  May  31. 1988.  No 
comments  were  received. 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  action  should  be  e^qpedited 
because  the  committee  neeids  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis.  In  addition,  handlers  are  aware  of 
this  action  which  was  recommended  by 
the  committee  at  a  public  meeting. 
Thoefore,  the  Secretary  also  finds  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Part  9M 

Marketing  agreements  and  order. 
Potatoes  (Colorado). 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  948  is  amended  as 
follows: 


PART  946-IRI8H  POTATOES  GROWN 
MCOLORAOO 

1.  The  authority  citation  for  7  CFR 
Part  948  continues  to  read  as  follows: 

Authority:  Sees.  1-lft  48  Stat  31,  as 
amended:  7  U.S.C.  601-874. 

2.  Section  948.201  is  amended  to  read 
as  follows. 

Note:  This  section  prescribes  the  annual 
assessment  rate  and  will  not  be  published  in 
the  Code  of  Federal  Regulations. 


§94a.201 

Expenses  of  ^.537  by  the  Colorado 
Potato  Administrative  Committee  Area 
in  are  authorized,  and  an  assessment 
rate  of  $04)02  per  hundredweight  of 
potatoes  is  estaMished  for  the  fiscal 
year  ending  June  3a  1989.  Unexpected 
funds  may  be  carried  over  as  a  reserve. 

Dated:  )une  13, 1968. 
William  |.Doyk. 

Acting  Deputy  Director.  AviY  and  Vegetable 
Division,  A^cultural  Marketing  Service. 
[FR  Doc.  88-13645  Filed  6-15-88;  8:45  am] 


7  CFR  Part  998 

Markating  Agraamant  146  Ragulating 

ttwQuaMyofr 

Paanula;r 


Paanut  AdrnWaU  aBva  ComwiiWaa 


AOENCV:  Agricultural  Mariceting  Service. 

USOA. 

action:  Final  rule. 


fi  This  final  rule  authorizes 
expenditures  for  administration  and 
indemnification,  establishes  an 
assessment  rate,  and  authorizes 
monetary  additions  to  the 
indemnification  reserve  under 
Mariceting  Agreement  146  for  the  1988- 
89  crop  year.  These  actions  are  needed 
for  the  committee  to  incur  expenses  and 
collect  funds  to  pay  its  expenses  (hiring 
the  1988-99  crop  year,  which  will 
facilitate  program  operations.  Funds  to 
administer  this  program  are  derived 
firom  assessments  on  handlers. 
EPPECT1VB  OATIS:  ]uly  1. 1988,  through 
lune  30, 1969  [f  98eA01]. 
RM  PUKTNBII JHPORMATION  CONTACT: 

CJ.  Kelhart.  Marketing  Order 
Administration  Brandi,  Fniit  and 
Vegetable  Divisicm.  AMS,  USDA.  P.O. 
Box  96456,  Room  2530-S.  Washington. 
DC  20090-6456.  telephone  20^-475^3019. 
tUPPlEMBNTARV  tNTOWMATIONL  This  rule 
is  issued  under  Marketing  Agreement 
146  (7  CFR  Part  996;  53  FR  20201,  June  3. 
1988)  regulating  the  quality  of 
domestically  iwoduced  peanuts.  This 
agreement  is  effective  under  the 


Agricultural  Mariceting  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major^' 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  [AMS)  has 
considered  the  economic  impac:t  of  this 
final  rule  on  small  entities. 

Under  the  marketing  a^vement  the 
assessment  rate  for  a  particular  caop 
year  appUes  to  all  assessable  tonnage 
handled  from  the  beginning  of  such  year 
(i.e.,  July  1).  An  annual  budget  of 
expenses  is  pr^iared  by  the  Peanut 
Administrative  Committee  and 
submitted  to  the  Department  of 
Agriculture  for  approval  The  members 
of  the  administrative  committee  are 
handlers  and  producers  of  peanuts. 
They  are  familiar  with  the  committee's  - 
needs  and  with  the  oosia  for  goods, 
services,  and  personnel  for  program 
(^>erations  and  are  thus  in  a  position  to 
formulate  aporopriate  budgets.  The 
budgets  are  formulated  and  discussed  at 
industry-wide  public  meetings.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input  The  handlers  of  peanuts  who  will 
be  directly  affected  have  signed  the 
mariceting  agreement  authorizing 
approval  of  expenses  that  may  be 
incurred  and  the  impositicm  of 
assessments. 

The  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
receipts  and  acquisitions  of  farmers' 
stock  peanuts.  It  automatically  applies 
to  all  assessable  peanuts  from  July  1. 
Because  that  rate  is  applied  to  actual 
receipts  and  acquisitions,  it  must  be 
established  at  a  rate  which  will  produce 
sufficient  in(»me  to  pay  the  ccmunittee's 
expected  expenses.  The  reccMnmended 
budget,  rate  of  assessment,  and  the 
continuation  of  an  indemnification 
reserve  were  acted  upon  by  tiie 
committee  on  April  14  and  15. 1988,  and 
expenses  are  incurred  on  a  continuous 
basis.  Tberafne.  this  budget  and 
assessment  rate  approval  must  be 
expedited  so  that  the  committee  will 
have  funds  to  pay  its  expanses  starting 
on  July  1. 1968. 

The  Peanut  Administrative  Committee 
unanimously  recommended  a  1968-89 
budget  of  admioistrative  expenses  of 
$816,000.  or  tMJOOO  more  than  budgeted 
last  year.  The  increase  from  last  year  is  . 
necessary  to  cover  increases  in  Ae 
salary  and  benefits  of  the  committee's 


/  VaL  ilt  Mil  IM  f  ThMrfiwi  Tiwa 


/  niiiii  ■iniiitoiii 


22171 


staff,  Uni 
addMiwdi 
theUI»4B 
inc 

Thei 
the: 
whicbtMSli 

ItUttofar 

.Laati 
IfarwkDiiMnithn 
expantea  ai^  tSJB  wac  fixed  far 
faiitmwifini^  uapgiMiji.  Ttte  19M-W 
assessaUa  ^itnnapi  waa  naltoalml  at  1.7 
million  10*4  Idw  saiM  ••  iMt  ^ 
Appticatioaj#f«ie] 
assessment  |i|ate  to  this  —»*■»*'«»  wviD 
result  in  $816,000  for  adounistration  and 
$3.4  million  mr  indemnification. 

An  eatia^iad  $4«  Bilfion  of  1087-68 
indeonificanoB  fiaaia  arill  be  earned 
forward  iattjtkB  IMi  08  crap  jrear  aa  a 
reserve  aadkk'  the  ayeeBent  to  aieel 
1968-88  ind^iBBificatioa  expeasea.  The 
reserve  ia  wlllfaiB  the  Umits  aathoriaed 
by  the  agre^WoL  F^mdiag  for  Ae 
indrianifiiaitton  aocouat  alao  mriSL  be 
generated  Eiin  intereat  OB  time 
deposits. 

A  piopos^  role  regardiag  tUs  action 
was  taaaed  k|a  May  28. 1988.  and 
published  if  |the  Fedaarf  Bai^lar  (S3  FR 
19001.  MarjaBl  198^  niat  docaawnt 
I  interested  persoas  could 
I  tkKM^  lane  6. 1888.  No 
ivcoeived. 

iwiUinpoeeaaaw 
)  on  handlers,  the  coats 

aaiofytolbe 
!  of  the  additiaoal  costs 
I  on  toprodncen. 
However,  th^  oosis  wil  be 
sigmficantli|oBiet  by  the  benefito 
derived  bDil  the  operation  of  the 
marketins  ^grwrfat  ThereCore,  the 
Adflunistra w"  of  AMS  has  detenained 
that  this  action  will  not  have  a 
significant  f^nomic  impact  on  a 
subataatial  j^aonber  of  small  eatities. 

Based  onliie  foregoing,  it  is  Coond  that 
the  spedfien  expenses  aia  leasonabfe 
and  likely  tjoj  be  JBConad.  and  that  such 
expensea.  i|4*eMraent  rate,  and 
indennificaboa  reserve  will  tend  to 
effectuate  wie  declared  poficy  of  the  Act 

Approval  ^  the  expenses  and 
assessmeal  fnke  and  the  aatbotizatian  to 
carry  an  indemnificatioB  reserve  should 
be  expedited  because  the  coauaittee 
needs  to  have  sufficient  fonds  to  pay  its 
expenses  w^ich  are  incurred  on  a 
continuous; basis.  In  addition,  handlers 
are  aware  #1  this  action  which  was 
reconanenikd  by  the  committee  at 
public  maeMgs-  Tliereiare,  the 
Secretary  mko  finds  that  good  cause 
exists  for  not  postponing  the  ^fective 
date  of  dna  action  until  30  days  after 


provided  I 

filei 

comments^ 

While! 
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areinttiel 
on  all  ha 
agreement! 
may  be  pas 


publication  in  the  Vsdsnl  as^slet  (5 
U^jCSSS). 

List  arsm8GtoiB7CFR  Part  988 

Marketing  agreement  Peanats. 

For  the  lasaoM  setfortfa  in  tlie 
preamble,  i  898401  is  added  to  title  7  of 
the  Cede  of  Fedenl  Regdatians  as 

follows: 

PART  999-IIARICET1NQ  AGREEMENT 
REQULATMfi  TNE  QUALITY  OF 


PEANUTS 

1.  The  authmitji  dtatioB  fi9r7  CFR 
Part  998  (S3  Fit  28881.  Jane  3, 1988) 
conthraes  to  read  as  foiiows: 

Authority:  Sacs.  1-18. 48  Stat  31.  as 
amended;  7  U.S.C  001-874. 

2.  New  i  908.4D1  is  added  to  read  as 
follows: 


Notaellis  sadiaa  will  aot  be  pablislied  in 
the  Cods  flffWanl  AegslatiaM. 

Irats^snd 

(a)  Administrative  expenses.  Hie 
budget  of  expenses  for  the  Peanat 
Administrative  Comniittee  for  the  crop 
year  huginning  July  1. 1988t  shaU  be  in 
the  amount  ot  $818,0081  such  amount 
being  reasonable  and  likely  to  be 
incuRad  for  the  awintmance  and 
functioning  of  the  conamttee  and  for 
such  purposes  as  the  Secretary  may, 
pursuant  to  the  provisions  of  the 
marketing  agreement  determine  to  be 
appropriate. 

(b)  tmleata^cation  expenses. 
Expenses  of  the  committee  for 
indemidficatton  payment^  pursuant  to 
the  terms  and  con«fiHons  of     . 
indemnificafiaa  applicable  to 'the  1988 
crop,  effective  July  1. 1888,  are  expected 
to  be  about  $5.1  million,  such  amount 
being  reasonable  and  likely  to  be 
incurred. 

(c)  Rate  of  aneesment  Each  handler 
shall  pay  to  the  coaunittoe.  in 
aoootdanoe  widi  i  80&48  (tf  tiie 
marketing  sgreemeoft.  an  assessment 
rate  of  $2^  pernet  ton  of  fonners'  stock 
peanuts  reo^vad  or  acquired  otlier  than 
from  those  described  fai  i  988.31  (c)  and 
(d).  A  total  af  «U8  shall  be  for 
admiBistrsttwe  expenses  and  a  total  of 
$2JX)  shall  be  for  indemnification 
expenses. 

(d)  Indemnification  reserve.  Monetary 
additions  to  fte  indemnification  reserve, 
established  in  tfie  1085  crop  year 
pursuant  to  {  908.48  of  tiie  agreement, 
shall  continue.  That  portion  of  the  total 
assessment  fonds  accrued  from  the  $2.00 
rate  and  not  expended  in  providing 
indemnification  on  the  1988  crop 
peanuts  shall  be  kept  in  such  reserve 
and  shall  be  available  to  pay 


indemnificatton  eiqienses  on  subsequent 
crops. 

Dated:  June  IS.  19a& 
lVliiiaB|.I)Mfls. 

Acting  O^pu^DincUtr.  Ffuitamd  Vtgetotle 
Division.  AtpcukmolMeihatiHgSmvice. 
(FK  Doc  8ft-U848  Flied  S-lS-ak  8)«S  awj 


NATIONAL  CREOIT  UMON 
ADMINISTRATION 

12CFRPart72S 

Cantral  Uquidlly  FacMty 

AtMNCv:  National  Credit  Union 

Administration. 

ACnONC  Final  rale. 

SUMMAMV:  Section  725.5(c)  of  the  NCUA 
Rules  and  Regidations  requires  tiiat  the 
part  of  a  member  cre<fit  union's  stock 
subscriptioB  in  the  National  Credit 
Union  Administration  Central  liqoidity 
Facility  which  is  not  paid-in  riwU  be 
invested  in  liquid  assets  as  defined  in 
S  742.2(a).  Part  7C  however,  was 
deleted  in  its  entirety  from  the  NCUA 
Rules  on  August  25, 1982.  This 
amendment  adds  the  definitioa  of 
liquid  assets"  to  Part  725  to  comet  the 
unintended  omission  of  the  definition  by 
the  deletion  of  Part  742.  This 
amendment  does  not  add  to  or 
otherwise  chaqge  the  requirements  of 
Part  725. 
EFFECTIVE  IMTB:  }une  10, 1988. 

AOORESt:  Natiottal  Credit  Union 
Administration,  177V  G  Street  NW.. 
Washington.  OCSDISSl 
FOR  FUNTNBN  tMPmWMTIOM  CONTikCT: 
Floyd  Lancaster,  Acting  President. 
Central  Liquidity  Facility,  or  fames  I. 
Engel.  De^aky  Genersl  Counsel,  at  the 
above  address  or  telephone:  (202)  357- 
1140  (Mr.  Lancaster)  or  (202)  357-1030 
(Mr.  Engel). 

SUFPLEMMTMIV IHRNNIIATIOM:  Part  725 
of  NCUA  Rides  and  Regulations  (12  CFR 
Part  725)  contains  the  regulations 
implementing  Ae  Nafional  Credit  Union 
Central  Liquidity  Facility  Act.  The 
NCUA  Central  Liquidity  Facility  (CLF)  is 
a  mixed-owmership  Government 
corporation  estsbtished  to  improve  the 
general  financial  stability  of  creifit 
unions  by  meeting  their  liqoiffity  needs. 
Section  72S£(c)  provides  that  the 
portion  of  a  CIF  member's  stock 
subscription  that  is  not  paid  ia  to  die 
CLF  must  be  invested  in  fiqiad  assets 
"as  defined  in  f  742.2(a)  *  *  *." 
However,  Part  742— Liquidity 
Reserves— was  deleted  in  its  entirety. 
Therefore,  there  is  no  longer  a  definition 
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of  "liquid  assets"  for  purposes  of 
§  725.S(c).  In  order  to  correct  this 
unintended  omission,  it  is  necessary  to 
add  a  definition  of  "liquid  assets"  to 
Part  725.  The  definition  contained  in  this 
final  rule  is  the  same  as  that  which 
previously  appeared  in  S  742.2(a). 

The  NCUA  Board  has  determined  that 
public  comment  on  this  final  rule  is 
unnecessary.  It  is  technical  in  nature 
and  does  not  affect  the  operations  of  or 
change  the  requirements  for  CLF 
members. 

Regulatory  ProcadurM 

Regulatory  Flexibility  Act 

The  NCUA  Board  hereby  certifies  that 
the  final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
credit  unions  (primarily  those  under  $1 
million  in  assets).  Further,  this  rule  is 
technical  in  nature,  providing  a 
definition  inadvertently  deleted  in  a 
previous  deregulation  action,  and  makes 
no  changes  in  the  method  of  credit  union 
operations.  Accordingly,  the  Board  has 
determined  that  a  regulatory  flexibiUty 
analysis  is  not  required. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain  a 
paperwork  requirement;  that  is,  it  does 
not  require  any  information  collection  or 
reporting. 

Executive  Order  12612 

The  final  rule  does  not  affect  state 
regulation  of  credit  unions. 

List  of  Subjects  in  12  C31t  Part  725 

Credit  Unions,  Central  liquidity 
facility.  Liquid  assets.  I 

By  the  National  Credit  Union 
Administration  Board  on  May  28, 1988. 
B«cky  Bakar, 
Secretary  of  ttie  Board. 

Accordingly.  NCUA  amends  it 
regulations  as  follows: 

§72Su2   [AiMfKtad] 

1.  Section  725.2  is  amended  by 
redesignating  paragraphs  (h)  through  (p) 
as  paragraphs  (i)  through  (q),  and  by 
adding  a  new  paragraph  (hj  to  read  as 
follows: 
*        •        •        •        * 

(h)  "Liquid  assets"  means  the 
following  unpledged  assets: 

(1)  Cash  on  hand; 

(2)  Share  or  deposit  accounts  with 
remaining  maturities  of  one  year  or  less 
maintained  in  central  credit  unions  or 
institutions  insured  by  the  Federal 
Deposit  Insurance  Corporation  or 
Federal  Savings  and  Loan  Insurance 
Corporation; 

(3)  Investments  in  obligations  of  the 
United  States  or  any  agency  thereof,  or 


securities  fully  guaranteed  as  to 
principal  and  interest  thereby,  which  are 
authorized  under  12  U.S.C  1757(7)  and 
which  have  a  remaining  maturity  of  one 
year  or  less; 

(4)  Common  trust  investments  and 
similar  investments  in  funds  or 
securities  audiorized  for  Federal  credit 
unions,  the  objectives  of  which  are  to 
provide  daily  liquidity  for  participating 
credit  unions; 

(5)  Shares  in  the  National  Credit 
Union  AdministratiiMi  Central  Liquidity 
Facility  or  in  special  share  accounts 
authorized  by  {  725.7  of  this  part; 

(6)  In  the  case  of  a  federally-insured 
state-chartered  credit  union,  any  asset 
held  in  satisfaction  of  liquidity 
requirements  imposed  by  applicable 
state  law  or  regulation;  and 

(7)  Balances  maintained  by  federally- 
insured  credit  unions  in  a  Federal 
Reserve  bank,  or  in  a  pass-through 
account  to  a  Federal  Reserve  bank, 
pursuant  to  the  requirements  of  Section 
ig(b)  of  the  Federal  Reserve  Act  (12 
U.S.C.  461(b)). 

§725^   [Amended] 

2.  Para^ph  (c)  of  S  725.5  is  amended 
by  removing  the  language  "as  defined  in 
§  742.2(a)  of  this  chapter." 

|FR  Doc.  8»-13444  Filed  6-15-88: 8:45  am] 
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12CFRPart745 

Examptet  of  IfiMinNK*  Cov«rag« 
Aff ontod  Accounts  in  Crodtt  Unions 
Insured  by  ttie  National  Credit  Union 
Share  Insurance  Fund 

aocncy:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 

SUMMANV:  The  NCUA  Board  is 
clarifying  explanatory  language  and 
revising  examples  of  account  insurance 
coverage  contained  in  the  Appendix  to 
Part  745  of  NCUA's  Rules  and 
Regulations  entitled  Clarification  and 
Definition  of  Account  Insurance 
Coverage.  This  action  is  necessary  to 
conform  the  Appendix  to  the 
substantive  provisions  of  the  regulation. 
EFFECnVE  DATE  June  16. 1988. 
ADomss:  National  Credit  Union 
Administration,  1776  G  Street  NW., 
Washington,  DC  20456. 
FOR  FURTNCR  INTOmiATION  CONTACT: 

James  J.  Engel,  Deputy  General  Counsel, 
at  the  above  address  or  telephone:  (202) 
357-1030. 

SUPPLnMNTARV  INANIMATION:  On 
October  23, 1986.  the  NCUA  Board 
issued  final  amendments  to  Part  745  of 


its  Rules  and  Regulations— Qarification 
and  Definitioo  of  Aocoont  Insurance 
Coverage.  (See  51 FR  37549.)  Onq  of  the 
amendments  was  the  addition  of  an 
Appendix  that  sets  forth  examples  of 
share  insuranoe  coverage  on  various 
types  of  accounts  in  federally-insured    ' 
credit  unions.  Three  of  the  examples  and 
a  portion  of  explanatory  language 
contained  in  the  Appendix  do  not  reflect 
revisions  made  to  the  final  rule  itself 
and  therefore  are  incorrect.  The  purpose 
of  this  action  is  to  correct  these 
inadvertent  errors  and  to  provide 
additional  guidance  by  the  addition  of 
two  new  examples. 

Single  Ownership  Accounts 

Section  745.3(b)  aow  provides  that 
funds  "held  by  a  guardian,  custodian,  or 
conservator  for  the  benefit  of  a  ward  or 
for  the  benefit  of  a  minor  under  a 
Uniform  Gifts  to  Minors  Act  and 
deposited  in  one  or  more  accounts  in  the 
name  of  the  guardian,  custodian,  or 
conservator  are  insured  up  to  $100,000  in 
the  aggregate,  separately  from  any  other 
accounts  of  the  guardian,  custodian, 
conservator,  ward,  or  minor."  In  the 
Appendix  to  Part  745,  under  the  heading 
"A.  SINGLE  OWNERSHIP 
ACCOUNTS",  the  introductory  language 
incorrectly  states  that  funds  held  for  the 
benefit  of  a  member  in  the  name  of  a 
guardian,  conservator,  or  custodian 
would  be  added  to  the  member's 
individual  accounts  for  purposes  of 
detennining  insurance  coverage.  That 
was  the  rule  piiar  to  the  October  23, 
1986.  amendments.  Examples  5  and  6 
also  incorrectly  illustrate  that  the 
minor's  or  ward's  individual  and 
custodial  accounts  are  added  together 
and  insured  to  $100,000  in  the  aggregate. 

Under  the  current  rale,  it  is  only  a 
member's  individual  accounts,  accounts 
held  by  the  member's  agents  or 
nominees,  and  custodial  loan  accounts 
held  for  the  member  as  a  borrower  that 
are  added  together  as  individual 
accounts  and  insured  up  to  the  $100,000 
maximum.  (Section's  745.3(a)  (1),  (2)  and 
(3).)  Funds  held  for  the  benefit  of  a  ward 
or  minor  in  one  or  more  accounts  are 
added  together  and  insured  up  to 
$100,000,  but  such  coverage  is  separate 
from  the  coverage  available  on  any 
other  accounts  of  the  guardian, 
custodian,  conservator,  ward,  or  minor. 
(Section  74S.3(b).)  i 

Joint  Accounts 

As  a  result  of  the  1986  amendments. 
fi  745.8(c)  now  provides  that  a  joint 
account  with  a  minor  will  not  fail  to 
qualify  as  a  joint  account  if  state  law 
limits  or  resMcts  the  minor's 
withdrawal  rights.  Previously,  all  joint 
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owners  had  to  have  equal  vvithdrawal 
rights:  otherwiM*  the  ownership  interest 
of  each  joii^t)  owner  would  be  treated  as 
an  indiviidtt|d  account  and  added  to  any 
other  indiv^ual  accounts  of  that  owner. 
If  the  mlno#|  withdrawal  ri^ts  are 
restricted  tw  contract  or  agreement, 
radier  tkanfty  state  law,  the  account 
will  not  be  ^eated  as  a  joint  account  for 
insurance  pjurposes.  Example  &  now 
redesignate|4  as  5(a),  has  been  revised 
and  a  new  ^^ample  S(b)  has  been  added 
to  clarify  tfli^'area. 

Trust  Accoiipts  and  Retirement 
Accounts 

With  resp^t  to  employee  retirement 
plan  funds,  there  has  been  some 
confusion  oyer  determining  insurance 
coverage  available  to  a  member  when 
only  a  portMtt  of  a  plan's  funds  are 
invested  inja  credit  union.  For  insuranq? 
purposes,  tk^  member's  interest  in  the 
plan  account  will  be  in  proportion  to  the 
member's  interest  in  the  total  plan.  If 
25%  of  the  plan  funds  are  invested  in  a 
credit  union  account,  then  only  25%  of 
the  members  interest  in  the  plan  are 
deemed  to  t«  in  the  account. 

In  the  pait  some  plan  trustees  have 
incorrecUy  Uiought  that  as  long  as  each 
plan  partidDant  who  was  a  member  of 
the  credit  union  did  not  have  more  than 
$100,000  in  i^e  |rian.  then  the  plan's 
account  wofijld  be  folly  insured  for 
$100,000  pet'imember  even  though  only  a 
portion  of  dilB  total  plan  funds  were  in 
the  credit  u|^on  account.  For  example, 
an  employein  a  member  of  a  credit  union, 
has  a  retirement  plan  fund  of  $iaO00,O0O 
for  100  iemp^byees.  each  employee 
having  a  ddtbrminable  interest  of 


$100,000. 
members  ol 
percent  of 
placed  in  a 
union.  Mis 
assumed 
insured  to 


half  the  employees  are 
le  credit  union.  Ten 
se  funds,  $1,000,000,  is 
t  account  in  the  credit 
enly.  some  tnistees 
the  account  would  be  fully 
^,000,000  since  SO  employees 
were  credit  snion  members  and  hone  of 
them  had  n|0re  than  the  $100,000 
maximum,  ^wever,  each  employee  has 
only  a  1%  interest  in  the  total  plan  fund. 
Therefore,  e^ch  employee  is  presumed 
to  have  onl^a  1%  interest  ($ia000)  in 
the  funds  \i^\hs  account.  Tlie  50 
employees  f|ho  are  credit  union 
members-  w^uld  each  be  fully  covered 
for  a  total  d{|  $500,000.  The  remaining 
$500,000,  rettesenting  the  interests  of 
the  SO  nonia^mbers,  would  only  be 
insured  for  1100,000  on  behalf  of  the 
employer.  . 

lliis  preslekit  action  conforms  the 
Appendix  to  the  substantive  provisions 
of  the  regulation.  Hiese  changes  will  be 
made  to  NQlJA's  brochure  "Your 
Insured  Fuiids." 


R^guhtoiy  Piooeduns 

kegulqtory  Fkxibility  Act 

The  NCUA  Board  has  determined  that 
a  regulatory  flexibility  analysis  is  not 
required  because  this  action  does  not 
constitute  a  regulatory  change  and  does 
not  have  any  effect  on  credit  unions. 

Paperwork  Reduction  Act 

Iliis  change  does  not  require  any 
information  collection  or  reporting. 

Executive  Order  12612 

This  action  does  not  affect  state 
regulation  of  credit  unions. 

UsI  of  Subjects 

12  CFR  Part  745 

Credit  unions.  Account  insurance 
coverage. 

By  the  National  Credit  Union  C 

Adniiniatration  Board  on  May  26, 1968. 
Becky  Baksc, 
Secretary  of  the  Board. 

According,  NCUA  amends,  the 
Appendix  to  Piut  745  as  follows: 

Appendix  lo  Part  745— (Amended] 

Appendix — Examples  of  Insurance 
Coverage  Afforded  Accounts  in  Credit 
Unions  Insured  by  the  National  Credit 
Union  Share  InsuraiKe  Fund  is 
amended: 

1.  By  revising  the  first  paragraph  in 
Part  A  and  Examples  5  and  6,  to  read  as 
follows: 

A.  Single  Ownership  Accounts 

All  funds  owned  by  an  individual  member 
(or.  in  a  community  property  state,  by  the 
husband-wife  community  ofwhidi  the 
individual  is  a  member)  and  invested  in  one 
or  more  individual  accounts  are  added 
together  and  insured  to  the  $100,000 
maximum.  This  is  true  whether  the  accounts 
are  maintained  in  the  name  of  the  individual 
memiwr  owning  the  funds,  in  the  name  of  the 
member's  agent  or  nominee,  or  in  a  custodial 
loan  account  on  behalf  of  the  member  as  a 
borrower.  (i745JCa)  (1),  (2)  and  (3).)  All  such 
accounts  are  added  together  and  insured  as 
one  individual  account.  Funds  held  in  one  or 
more  accounts  in  the  name  of  a  guardian, 
custodian,  or  conservator  for  the  l>enerit  of  a 
ward  or  minor  are  added  together  and 
insured  up  to  $100,000.  However,  such  an 
account  or  accounts  will  not  be  added  to  any 
other  individual  accounts  of  the  guardian, 
custodian,  conservator,  ward,  or  minor  for 
purposes  of  determining  insurance  coverage. 
(S  745.3(b).) 

Example  5 

Question:  Member  C,  a  minor,  maintains  an 
individual  account  of  $750.  C's  grandfather 
malces  a  gift  to  him  of  $100,000,  which  is 
invested  in  another  account  by  C's  father, 
designated  on  the  credit  union's  records  as 
custodian  under  a  Uniform  Gift  to  Minors 


Act.  Cs  father,  also  a  member,  maintains  an 
individual  account  of  $100,000.  What  is  the 
insurance  coverage? 

Answer.  Cs  individual  account  and  the 
custodian  account  held  for  him  by  his  father 
are  each  separately  insured:  the  $100,000 
maximum  on  the  custodian  account,  and  $750 
on  his  individual  account  The  individual 
account  held  by  Cs  father  is  also  separately 
insured  to  the  $100,000  maximum.  (91 745.3 
(a)(1)  and  (b).) 

Example  6  ^  |     ^ 

Question:  Member  G.  a  court-appointed 
guardian,  invests  in  a  properly  designated 
account  $100,000  of  funds  in  his  custody 
which  t>elong  to  member  W,  his  ward.  W  and 
G  each  maintain  SiSjOOO  individual  accounts. 
What  is  the  insurance  coverage? 

Answer.  W's  individual  account  end  the 
guardiansliip  account  in  G's  name  are  each 
insured  to  $100,000  providing  W  with  $125,000 
in  insured  funds.  C's  individual  account  is 
also  separately  insured.  [H  745.3  (a)(1)  and 
(b).) 

2.  By  revising  the  third  paragraph  in 
Part  F  and  Example  5  to  read  as  follows: 

F. /oint  Accounts 

***** 

Any  individual,  including  a  minor,  may  be 
a  co-owner  of  a  joint  account.  Although, 
generally,  each  co-owner  must  have  signed 
an  account  signature  card  and  must  have  the 
same  rights  of  withdrawal  as  other  co-owners 
in  order  for  the  account  to  qualify  for 
separate  joint  account  insurance,  $iere  is  an 
exception.  If  state  law  limits  or  restricts  a 
minor's  withdrawal  rights — for  example,  a 
minimum  age  requirement  to  maice  a 
withdrawal — the  account  will  still  be  insured 
as  a  joint  account 

Example  5(a) 

Question:  A,  B  and  C  hold  accounts  as  set 
forth  in  Example  4.  Membera  A  and  B  are 
husband  and  wife;  C  their  minor  child,  has 
failed  to  sign  the  signature  card  for  Account 
No.  7.  In  Account  No.  S,  according  to  the 
terms  of  the  account  C  cannot  malce  a 
withdrawal  without  A's  written  consent. 
(This  is  not  a  limitation  imposed  under  state 
law.)  In  Account  No.  0,  the  signatures  of  both 
B  and  C  are  required  for  withdrawal.  A  has 
provided  all  of  the  funds  for  Accounts 
numt>ered  5  and  7  and  under  state  law  has 
the  entire  actual  ownenhip  interest  in  these 
two  accounts.  What  is  the  insurance 
coverage? 

Answer.  If  any  of  the  co-owners  of  a  joint 
account  have  failed  to  meet  any  of  the  joint 
account  requirements,  the  account  is  not 
insured  as  a  joint  accotmt  Instead,  the 
account  is  insured  as  if  it  consisted  of 
commingled  individual  accounts  of  each  of 
the  co-ownera  in  accordance  with  his  actual 
ownership  interest  in  the  funds,  as 
determined  under  applicable  state  law. 
(§  745.8(c).) 

Account  No.  5  is  not  insured  as  a  joint 
account  because  C  does  not  have  equal 
withdrawal  rights  with  A.  Based  on  the  terms 
of  the  account  C  can  only  make  a 
withdrawal  if  he  has  A's  written  consent 
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Account  No.  7  u  not  inrawd  M  a)alBt 
account  because  C  did  not  pomaally  awn 
the  signature  card.  Therefore,  all  of  the  nmda 
in  Accounts  5  and  7  are  treated  as 
individually  o«»nad  ^  A  and  added  to  A's 
individual  acoounl.  Account  No.  1.  For 
insurance  purposes  then.  A  has  $280000  in 
one  individual  account  that  is  imtuvd  for 
Sioaooa  leaving  $180,000  uninsiued. 

Account  8  doM  qualify  as  a  joint  account 
for  faisunnce  purposes  since  each  co-owner 
has  the  right  to  withdraw  funds  on  the  same 
basis.  Account  4,  the  remaining  joint  account 
and  Account  8  are  each  insured  to  the 
$100,000  limit  since  they  are  oiwned  t^ 
different  combinations  of  individuais  and  no 
co-owner  has  an  aggregate  interest  in  the  two 
accounts  in  excess  of  ^OOjOOa    -  t 

Example  5(b) 

Question:  Assume  the  same  accounts  as 
Example  5(8)  except  that,  on  AoGOont  No.  5, 
Cs  right  to  make  a  withdnwaLis  Hmited  t^ 
state  law  which  pteclmies  a  nrinor  from 
making  a  withdrawal  without  the  ohowner's 
written  consent  What  is  the  insurance 
coverage? 

Answer,  hi  this  situation.  Accounts  4, 5, 
and  6  all  <pMlify  as  joint  aocoonts  and  would  * 
be  fully  insured  since  no  co-owner  has  an 
aggregate  mterest  in  the  accounts  of  more 
than  KOO,O0a  A.  B,  and  C  will  «ach  have 
$90000  of  hisured  fioids  based  on:  A's 
interest  in  Account  4  ($45,800)  and  5  ($45,000), 
B's  interest  in  Accounts  4  ($40000)  and  8 
($45,000).  and  Cs  hiterest  tai'Acoounts  5 
($4SAn)  and  8  ($«O80iq.  As  te  Bxaa^le  5(a). 
Account  No.  7  does  not  qualify  as  a  joint 
account  Md  would  lie  added  (o  A's 
individual  account  for  insnranoe  purposes. 

3.  By  adding  a  new  paragraidi  to  Part 
G  preceding  Example  1.  tW^gn^tiing 
Example  3  as  Example  3(a),  and  by 
adding  Example  3(b}  to  read  as  follows: 

G.  Trust  Accounts  anti  Retirement  Accounts 

•        «        •        •        *      '   . 

In  the  case  of  an  essployet  rattrenent  fund 
where  onfy  a  portion  of  the  fund  is  piaoed  in 
a  credit  unioa  aeoouol.  the  anoanl  of 
insurance  available  to  an  indhdduel  SMinber/ 
benefidaiy  on  Us  interest  in  the  aocouBt  urill 
be  in  proportion  to  Us  intetest  in  te  entire 
empkqree  rettresMnt  fund.  if.  for  exasviC' the 
member's  interest  represents  10ft  of  die 
entire  plan  funds,  than  he  Is  praauned  to 
have  only  a  10%  intetest  in  the  plais  aeoounL 
Said  anc^her  way.  if  a  uMBber  has  a  vested 
interest  of  $10,000  in  a  niuilripal  enployees 
retirement  plan  and  the  truatee  mveata  25%  of 
the  total  plan  funds  in  a  credit  union,  the 
member  would  be  insured  for  only  $2,500  on 
that  credit  union  account  There  is  an 
exception,  however.  The  member  would  be 
insured  for  $10000  if  die  trustee  can 
document,  through  records  maintained  in  the 
ordinary  course  of  businsas.  Uiat  individual 
beneficiaty's  interests  are  segregated  and  the 
total  vested  interest  of  the  member  was.  in 
fact  invested  in  that  account 


Example  3(b) 

QuesUon:  Member  S  is  truatee  for  the  ABC 
Employees  Retirement  Fund  containing 
$1 .000,000  Member  A  has  a  deteminable 
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interest  of  $00000  in  tlM  Ftad  (K  ef  the 
totsi).  S  invests  $500000  of  dw  Fund  in  tiuet 
in  en  insured  cradil  uataa  and  the  raaMiaiiV 
$600000  elsewhere.  SeoM  of  the  benaAdefies 
of  the  Fund  era  meeibars  of  the  cndit  esion 
and  some  are  not  S  does  not  segregate  each 
employee^  hiterest  in  the  Ftand.  What  ia  the 
insoranoe  coveragef 

i4nswar  The  eooonnt  is  faMurad  as  to 
determinable  intereat  of  each  member 
beneficiary,  adjusted  in  proportion  to  the 
Fund's  investosnt  in  dM  crsdH  uaiaiL  A's 
insured  intetest  in  the  aocount  isfMUOOO  or 
0%  of  $500,000.  This  reflects  the  fact  that  only 
50%  of  the  Fund  is  in  the  account  and  A's 
interest  in  the  aooount  ia  in  the  aaiM 
proportion  as  his  interest  in  die  ovecall  plan. 
Each  beneficiary  who  is  a  member  would  be 
similarly  insured.  Membere'  taiterests  not 
capable  of  evaluation  and  nonmemben' 
interests  are  added  together  and  insured  to  a 
maximum  of  $100000  in  the  aggregate 
(§  745.9-1.) 

(FR  Doc.  88-13445  Filed  8-15-88: 8:48  am) 


DEPARTMENT  OF  COMMERCE 

IntonurtkMial  T^ada  AdrnMstraOon 

15  CFR  Parte  372  and  386 
(Docket  Na  $0474-«074l 

Ramoval  of  na^nhaniant  that  Export 
ItothaOflleaof 


Export  Uoanaing 

AOOICV:  Boreau  of  Export 
Administration.  Commerce. 
action:  Final  rule. 

■UMMAWV;  Bareao  of  Export 
Administration  is  removing  die 
reqatrement  that  expOTters  return  used 
or  expired  licenses  to  the  Office  of 
Export  Licensing  [OEL).  Hovvever,  this 
nile  does  not  aSact  the  reconi(e^ii« 
requiismaits  set  forth  in  i  386,2((1).  nor 
does  this  r^  affect  hcenses  that  are 
suspended  or  revoked  by  OBL. 
Licensees  are  still  reqidred  to  return 
licenses  to  OEL  immediately  upon 
notification  of  Aeir  suspension  or 
revocation. 

Emcnvi  OATK  This  rule  is  effective 
June  16. 196& 

Aoonaas:  Ccmunents  should  be 
submitted  to  Patricia  Muldonian.  Office 
of  Technology  and  Policy  Analysis, 
Export  A<kdnistration.  Department  of 
Commerce,  P.O.  Box  273,  Washington 
DC  20044. 

FOn  FUflTHER  INFOnMATION  OONTACT: 

Patricia  Muldonian,  Regulations  Branch, 
Export  Administration.  Telephone:  (202) 
377-2440. 


stmn^MoiTAiivi 

1.  Because  this  i«ile  concerns  a 
military  and  foreign  affairs  function  of 


the  United  Stalea,  H  is  not  a  rale  or 
legnlatioB  within  the  aieaning  rf  section 
1(a)  of  BxecBtive  Order  12S1.  and  H  is 
not  sobleet  to  the  raqaireHMnts  of  diet 
Order.  Aoooniingly,  no  praHnteeiir  or    . 
final  Regnlatety  hspact  Analysis  has  to 
be  or  wiH  be  ptepared. 

2.  This  rale  aMRitions  and  redooes  a    ' 
ooQection  of  infannotion  sobfect  to  tb^ 
Paperwork  Reduction  Act  of  1900  (44 
U.S.C  3S01  of  seq.).  lUs  collection  hes 
been  approved  by  die  Office  of 
Management  and  Budget  under  control 
number  0625-0051. 

3.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  app.  ail2(a)).  exempts  diis 
rule  from  all  requirements  of  section  553 
of  the  Administrative  ftocedure  Act 
(APA)  (5  U.S.C  553).  indndh«  those 
requiitng  a  notice  of  proposed 
ralemaking,  an  opportunity  far  public 
comment  and  a  delay  te  effective  date. 
This  rule  is  also  exempt  from  these  APA 
requirements  becaose  it  involves  a 
military  and  foreign  affairs  function  of 
the  United  States.  Pecause  tids  rale  does 
not  impose  a  new  cotBtnd.  it  is  not 
subject  to  section  19(b)  of  theExport 
Administration  Act  Fwdier,  no  odwr  ,, 
law  reqoires  that  a  notice  of  proposed. .! , 
raleroaidng  and  an  oppoi  ttinity  for 
patiHc  comment  be  given  for  this  rule. 
Accordia^,  it  is  being  issaed  in  final 
form.  However,  as  wid^  other 
Department  of  Conmerce  rules, 
comments  from  the  public  are  always 
welcome. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportimity  for 
public  comment  are  not  required  to  be 
given  for  this  rale  by  sectitm  553  of  tfie 
Administrative  Procedure  Act  (5  U.S.C 
553)  or  by  any  odier  law.  under  sections 
e03(a)  and  6(M(a)  of  die  Regiriatofy 
Flejdbility  Act  (5  U.S.C  tXRKa)  and 
604(a))  no  faiitial  or  ffaial  Regulatory 
Flexibility  Analysts  has  to  be  or  will  be 
prepared. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  suffident 
to  warrant  preparation  of  a  Federalism 
assessment  imder  Executive  Order 
12012. 

List  of  Subiects  in  IS  CFR  Parts  $73  and 
386 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  die  Export 
Administration  Regulations  (15  CFR  :, 
Parts  368-399)  are  amended  as  foltows: 

PARTS  372  AND  386-(AMENDED]    ^ 

1.  The  aodiority  (Station  for  15  CFR  ; 
parts  372  and  388  contfaiues  to  read  ds  *  ' 
follows:  "•  --  - 
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Aiitinrity:  Aib.  L  96-72: 83  Stat  509  (80 
U.S.C  ipp.  2  lin  •!  s«9.).  as  amended  by  Pub. 
L.  97-145  ofl  Ihcefflber  28, 1061  and  by  Pub.  L 
99-04  of  |uly  tt.  1985:  B.0. 12525  of  |uly  12, 
1965  (SO  FR  2  V87,  July  16. 1865):  Pub.  L  95- 
223  of  Deceoier  28, 1977  (80U.S.C  1701  et 
569.):  B.a  12  B2  of  September  9, 1966  (80  FR 
36661.  Septei  DiMr  M 1965)  aa  afbcted  by 
notice  of  Sep|tember  4. 1966  (51  FR  31825, 
September  8i  J966):  Pub.  L  90-440  of  October 
2, 1966  (22  US.C  5001  et  aeq.}i  and  B.0. 12571 
of  October  Z^i  1966  (51  FR  39505,  October  29, 
1966).  i  I 

2.  Sectioi^  |372^  is  amended  by 
revising  parigraph  (f)  and  adding  a  new 
paragraph  u)  to  read  aa  follows: 


S372J   laaMneeofi 

(f)  Retur^  of  revoked  or  suspended 
Ucenaea.  If  the  OfBce  of  Export 
licensing  revokes  or  suspends  a  license, 
the  license^  ishall  return  the  license 
inunediateh  to  the  OfRoe  of  &cport 
Licensing  i«  accordance  with  the 
instnictioiiiln  |380J!(d). 

(g)  Atfcofot.  Any  person  to  whom  a 
validated  llaense  has  been  issued  shall 
retain  the  license  and  maintain  complete 
records  in  ficordance  with  S  3e&2(d). 
including  aii^  export  licenses  (whether 
used  or  unUMd.  valid  or  expired)  and  all 
supporting  documents  and  shipping 
records.       | 

3.  Sectio^386.2  is  ainended  by 
revising  th^  liBst  eentenoe  of  (d)(2),  by 
adding  parMraph  (d)(3).  and  by  revising 
paragraph  im^  and  removing 
PAvagr^rii « IXS),  to  read  as  follows: 

f3Mkl   UMfslMMalMlloanaa! 

'  •  (d)  BecoKis  of  validaled  license 

(2)*-*  *iContinuationaiMett become 
put  of  the  license  and  shaU  be  retained 
with  the  lici^nse. 

[Z)ReteMMtof  liceMes,  Licenses 
issued  by  WL  shall  be  retained  by  the 
applicaat,  «)ong  with  all  applicable 
aiqipoftfng  jdocuments  and  records  of 
shipoMiits,  j4xoept  as  provided  betow. 
(4)  Return  of  revoked  or  suspended 
liceaaeSi  Ume  OCBce  of  Export 
UcenaiBgi^oke*  or  suspdnda  the       ' 
shdlwttunit 
Ufwn  notiflcatioq  fbmt  the 
iBvoked  or  auaponded. 
diall  complete'the 

the  raverfee  of  tlie  Uceitise 
tftaefa  copies  of  a^y 
idueata  to  me  lloenM^iiid 
ofExpdcfUbeiiiing. 
P.O.  Box  2;f^  Waahtogtoo.  bc  2O0H.  If 
the  license^ifails  to  return  a  revoked  or 

license  immediately  upon 
notiflcattoi|.i  the  Office  of  Export 
Enfmcemefil  may  impose  sanctions 
provided  fC^  in  1 387.1  of  the  Export 
Admirtatri  4on  Regulations. 


iinQie<ttBi 

lioenae 

Hiett 

certiflcai 

document 

license 

return  it  toil 


Dated  June  la  1966. 
ViBoanl  F.  DaCein. 

Deputy  Assistant  Secretary  for  Export 

Administration. 

(FR  Doc.  68-13467  Filed  6-15-68;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Offlc*  of  Surfac*  Mining  RaclMMtlon 


30CFRPwt92S 

Apfiravai  Of  AnNnaniMm  io  DW 
Miaiwl  PanMwanf  Baniilaterv 


:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Intoior. 
action:  Pinal  rule. 


r:  OSMRE  is  annou 
approval  of  pvogram  amend 
submitted  by  Miaaouri  as  i 
to  the  State's  peta^anent  i 
IHogram  (hereinafter  refier 
Missouri  program)  tmder  I 
MimngOontipl  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendments  were 
submitted  to  OSMRE  on  June  22. 1987. 
The  amendments  pertain  to:  Backfilling 
and  pvding,  revegetation,  use  of 
explosives,  signs  and  maikers.  permit 
application  requirements,  penalty 
assessment,  and  liens  for  reclamation  on 
abandoned  mined  lands. 
imcnvE  OATt:  June  16.  I98a 
ran  PUNrnm  MraiMATiON  contact:  i 
Mr.  William  ].  Kovadc  Director,  Kansas 
<:^ty  field  Office,  Office  of  Surface 
■  Mining  Itoclamation  and  Enforcement, 
1103  Grand  Avenue,  Room  502,  Kansas 
City,  Missouri  64106;  Telephone:  (816) 
374-5527. 
•UPPtEMENTARY  INFORMATION: 

LBackground 

The  Secretary  of  the  Interior  approved 
theMasbori  program  on  November  21, 
1980  (45  FR  77017).  Information  pwtinent 
to  the  gentrai  badtgrOund  and  reviaions 
to  the  permaa«nt  program  aubmtosion, 
as  weU  as  ttue  Seoetary^  findings,  the 
dispodlion  of  comments,  and  a  detailed 
ex^nation  of  the  omdittons  of 
approval  df  the  lifiaaouri  program  can  be 
fouMl  in  the  November  21. 1980  Fedafal 
Ragislar  (45  FR  77017).  Sulwequent 
acttons  concerning  proposed 
amendmeiite  and  the  oondittons  of 
appTbvd  are  tidtltfied  at  30  CFB  K&.15, 
925.16,  and  ii2Sia 


Q.  Submission  of  i 

In  accordance  with  dw  provisions  of 
30  CPR  732.17(0(1),  on  June  11, 1966,  the 


Director  notified  Missouri 
(Administrative  Record  No.  MO-295)  of 
the  changes  necessary  to  ensura  that  the 
approved  regulatory  program  was  in 
accordance  with  SMCRA  and  no  less 
effective  than  ite  implementing 
regulationa. 

To  comply  with  this  letter,  the 
Missouri  Land  Reclamation  Program 
(LRP)  submitted  program  amendments 
to  OSMRE  on  June  22, 1987 
(Administrative  Record  No.  MO-328). 
These  program  amendmento  constitute 
the  firat  of  four  phases  of  r^pilatpry 
reform  under  the  June  11. 1986  letter. 
The  proposed  amendmente  are  to  Um 
Missouri  Code  of  Stete  Regulations 
Division  40,  and  include  amendmente  to 
Chapters  3, 6. 8  and  9. 

The  Director  announced  receipt  of  the 
proposed  amendmente  in  the  August  10, 
1987  Federal  Ragialer  (52  FR  29546)  and. 
in  the  same  notice,  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  their 
substantive  adequacy.  No  public 
commente  were  received  by  September 
9, 1987,  the  close  of  the  comment  period. 
The  public  hearing,  sdieduled  for 
September  4, 1987,  «vas  not  held  because 
no  one  requested  to  testify. 

Following  a  thorou^  review  of  the 
Missouri  amendments,  OSMRE  notified 
the  State  by  letter  dated  December  4. 
1987  (Administrativ&Reoord  No.  MO- 
360)  of  ite  concerns  regarding  several 
amendmente  in  die  areas  of  blaster 
certification,  backfilling  and  grading, 
and  use  of  eiqplosives.  These  concerns 
identified  changes  that  appeared  to  be 
not  as  effective  as  die  Federal  rales. 

By  letter  dated  January  7, 1988 
(Achninistrative  Record  No.  MO-36e), 
Miss^  infonned  OSMRE  that  the  LRP 
concurs  with  0^4RE's  concerns  as 
identified  in  the  above  letter.  The  State 
plans  to  address  0^4RE's  concerns 
during  future  rule  promulgation. 

m.  Director's  Findings 

The  Director  finds,  in  accordance  with 
SMCRA  and  30  CFR  732.15  and  732.17, 
that  the  Missouri  program  amendmente 
submitted  by  Missouri  on  June  22, 1987, 
meet  the  requiremente  of  SMCRA  and  30 
CFR  Chapter  VIL  except  as  discussed    . 
below.  Only  those  provisions  of 
particular  interest  are  discussed  below. 
Any  provisions  not  specifically 
discussed  below  are  found  to  be  no  less 
stringent  than  SMCRA  and  no  less 
effective  than  the  Federal  rales, 
although  the  Director  may  require 
further  changes  in  the  future  as  a  result 
of  Federal  r^ulatory  revisions,  court 
decteions  and  Ms  ongoing  oversi^l  of 
the  Missouri  program.  Provisions  that 
are  not  discussed  either  contein 
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lansoase  nmilar  to  the  oomipoadlBg 
Federal  nhs  or  pravknily  appravM 
State  altoroatives.  or  iavcrive  provieaoM 
that  add  spedfid^,  or  lack  a  Fedenl 
coimteipart  and  tiiat  do  not  advoeely 
affect  other  aspects  of  the  program. 

Backfilling  and  Grading  Reqummenta 

1.  The  amendment  to  10  CSR  40- 
3.110(6)  requires  fliat  when  riDs  and 
guIHes  deeper  than  9  inches,  or  those 
less  than  9  inches  diat  interfile  with  the 
postmining  land  ue,  form  in  areas  that 
have  been  regraded  and  t<q>soiled,  they 
shall  be  staMized  within  a  ^edfic 
timeframe.  The  replacement  of  topsoil  in 
stabilization  of  ttiese  rills  and  gidlies  as 
required  by  the  Fedval  provisions  at  30 
CFR  Part  81645(14  is  omitted.  The 
discussion  of  this  regulation  in  die  final 
role  of  Ae  Federal  RaglslBrpobliriied 
lanuaiy  la  1963  (48  FR 1100). 
specifically  requires  that  operators 
replace  kt^  topeoO  during  stabilization 
of  rills  and  golKes. 

The  Director  has  advised  Missouri  of 
this  d^ciency  in  a  letter  from  OSKfltB 
dated  December  4. 1987  (Administrative 
Record  Na  MO-seo).  The  State,  in  a 
letter  to  OSMfE  dated  January  7. 1988 
( AfhBinirtrative  Record  Na  MC>-98e) 
recognized  this  deficiency  and  plans  on 
incosporating  dds  change  in  a  future 
regulaticn  pnimulgatioii.  The  Director 
finds  diat  dm  above  poilioB  of  the 
Misaouri  amendasent  is  leas  effective 
than  the  Federal  pravisions.  Thoefore, 
the  Director  is  reqoMag  that  Missoiiri 
amend  Ha  regulatkos  at  10  CSR  40- 
3.110(6)  to  require  that  topsoU  shaU  be 
replaced  when  stabiliztag  rills  or  gulhes 
in  topeoiled  areas. 

Reclamation  Schedule  ' 

ZThe  Federal  regulations  at  3QCFR 
816.100  provide  that  die  State  regulatory 
authority  may  establish  schedules  that 
define  contemporaneous  reclamation 
including  but  not  limited  to  backfilling, 
grading,  topsoil  replacement.. and 
revegetation.  Missowi  has  amended  its 
regulations  at  10  CSR  40-3.120(8)  (A) 
and  (D)  to  define  contemporaneous 
reclamation  for  tc^Moil  replacement, 
establishment  of  a  vegetative  cover,  and 
conditions  and  requirements  for  Phase  U 
liability  release. 

The  proposed  amendment  at  10  CSR 
40-3.120(8HA)  (1)43)  provides  die 
operator  with  the  option  (rf  replacing 
topsoil  as  contemporaneously  as 
possible  as  defined  in  ike  approved 
permit,  or  following  the  existing 
requirements  of  replacing  topsoil  within 
270  days  of  completing  rough  backfilling 
and  grading:  and  states  that  a 
permanent  vegetative  cover  sufficient  to 
control  erosion  shall  be  in  place  within  2 
years  of  the  completion  of  initial 


seeding:  diat  the  reclahMd  kad  shaU 
1-'-'%  'nr  n  rhiin  n  linMMty  imisosn 
within  4  yoan  of  dM  cooipiatfaB  of 
initial  seeding:  nnd  that  the  mmltlae 
shaU  sufanU  a  laqaatt  ioTMHaae  of 
Phase  n  liability  widdn  4  yaais  of  the 
completion  of  initial  seediqg.  It  is 
OSMRS^t  biterpretadon  that  these 
perfomaaot  atendaida  eatabU^ 
timeframes  wdthin  which  apetaton  must 


and  submit  requests  fns  rh— a  B  boad 
release;  these  perfoimanoe  standards  do 
not  require  Missouri  to  raJeaso  ftp  bond 
within  the  stated  timeframe.  In  addition. 
Missouri  bae  deleted  the  requirement 
Uiat  a  request  for  a  variance  from  the 
reclamation  schedule  shall  be 
considered  the  equivalent  of  an 
anilication  for  a  permit  ravislon  diat 
proposes  sigi^oalff  alteratitms  to  die 
ori^nal  pennit  

The  Federal  regulations  at  30  CFR 
816.100  and  817.100  reqoira  dmt  all 
reclamation  eBotU  must  proceed  in  an 
environmentally  sound  manner  and  aa 
contemponaemiBly  aa  practicable  urtth 
the  mining  operations.  The  piaamUe  to 
die  find  rule  published  in  ttia  FadanI 
Regblar  JuneX  1883  (48  FR  24638).  on 
contemporaneous  renlamatfcMi  OMkes  it 
clear  that  die  State  regulatory  authority 
is  allowed  to  establish  timing  and 
distance  schedules  that  define 
contemporaneous  racUimatkm. 

The  proposed  amendment  defines 
contemporaneous  reclamation  for  the 
State  of  Missouri  in  a  way  that  requires 
that  all  reclamation  efforts  must  proceed 
in  an  environmental^  aoond  manner 
and  as  contempoiaueouriy  aa 
practicable  widi  the  minfaw  operation. 
Therefore,  die  Director  finds  the 
amendment  to  10  CSR  40-3.120(8)  (A) 
and  (D)  to  be  in  aoccHdanoe  with 
SMCRA  and  not  inconsistent  with  die 
Federal  regulations. 

Use  of  Explosives 

The  permanent  program  performance 
standards  for  the  use  (rf  explosives  at  10 
CSR  40-aj060  and  10  CSR  40-3.210  ate 
completely  revieed  so  diat  they  ckwely 
parallel  the  Federal  regulatkms  at  30 
CFR  816y61  dwNi^  81&86  and  30  CFR 
817.01  diroBgh  817.ea  Sone  differences 
still  exist  bfrtween  the  two  programs  as 
indicated  by  the  following: 

3.  Then  is  no  provision  in  10  CSR  40- 
3.060(1)(C)  or  10  GSR  40-3.210(lKC)  diat 
requires  certificates  of  blaster 
certification  to  be  carried  by  blasten  or 
that  they  be  on  file  at  the  pennit  area 
during  blasting  operations  as  required  in 
30  CFR  816.61(c)(2)  and  30  CFR 
817.61(c)(2).  The  Director  advised 
Missouri  (rf  this  deficiency  in  e  letter 
from  OSMRE  dated  December  4. 1987 
(Administrativt  Record  Na  MO-360). 


The  Stats,  tai  a  letlarlo OSMm dated 
fansaiy  7. 1986  (Aiteinlstrattve  Record 
No.  M(>-38S).  lecognlad  this  ddkiency 
and  plans  to  amend  theea  regulations 
when  Misooiiri  adopts  a  blaster 
osrtiBeatian  pragnss.  TW  OiNctor  finds 
diet  this  Miasniirl  rala  is  laaa  eflscUve 
than  the  Federal  provisioas.  IheieCera. 
the  Director  is  requiring  that  Knssourl 
amendltsregiilatiansatl0CSR40-  fy 
3iS0(lHC)  and  10  CSR  40-3.210(l)(q  to 
be  no  less  stringent  than  SMCRA  and  no 
less  effective  than  die  PMeral 
regdationsat30CFR816.8l(eN2)and  ' 
817.61(c)(2)  concerning  certificates  for 
blaster  certification. 

4.  fai  Missouri's  amendment  on  blast 
desigB  at  10  CSR  40-&OGO(1MD)1  A.  and 
10  CSR  40-3.210(l)(D)LA»  the  State  haa 
added  die  phrase  "or  structure,  listed  at 
10  CSR  40-«XI60(5)(D)l.''  to  dm  lai^cuage 
propoaad  pursuant  to  30  CFR 
8i6.61(d)(l)(i)  that  raquiras  en 
entidpated  Uast  das^  to  be  sabmitted 
if  Masting  (^leratioas  wiB  be  oondacted 
widiia  14X»  feet  of  any  baildiag  used  aa 
a  dwelling  public  buildii«,  school, 
church,  or  oomnunity  or  iastifutioBal 
buildii^  ootaido  dw  permU  araa.  Tlie 
iachision  of  dw  phrsae  eoaiiises  the 
intention  of  theee  rsgulstioas 

The  Director  sdvised  Missouri,  in  a 
letter  dated  Darember  4. 1997 
(AdDdnistntive  Raooid  Na  MO-480).  of 
the  neoessaiy  darifieation  required.  The 
State,  in  a  letter  to  OSMRB  dated 
January  7. 1988  (Administrative  Record 
No.  MO-366).  recognised  the  need  for 
revision  and  plans  on  incorporating  this 
change  in  a  future  regulation 
promulgation. 

Therefore,  the  Director  is  approving 
this  portion  of  the  amendment  while 
requiring  that  Missouri  amend  its 
regulation  at  10  CSR  40-3i)60(l)(D)l.A. 
and  10  CSR  40-3.210(1)(D)1.A.  to  clarify 
its  requirement  for  submitting  s  blasting 
plan  when  structures  listed  at  10  CSR 
40-3ilSO(5XD)l.  ara  widiin  1.000  feet  of 
the  blsstii^  tolerations. 

5.  Missouri's  proposed  smendment 
requires  that  the  operator  notify  all 
residents  and  ownen  located  within  W 
mile  of  the  permit  area  how  to  request  s 
preUast  survey  at  laast  40  days  before 
initiation  of  blaatiiv  in  10  CSR  40- 
3jOGO(2)(A)  and  10  CSR  40<S.aO(2)(A). 
The  Federal  regulattona  at  SO  CFR 
8ie.e2(a)  and  817.82(a)  raqdra  et  leest 
30  days  notice  before  Initiation  of 
blasttog.  The  edditional  10  days  notice 
required  by  Missouri  provides 
additkioal  time  for  the  request  of 
surveys  by  residents  and  ownen  end  is 
no  less  effsctive  than  the  notice  reqdrsd 
by  tiie  Federal  provisions.  The  Director 
finds  Uiat  this  provision  is  no  less 
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stringent  thaii  BMCRA  and  no  leas 
effective  than  ihe  Federal  n^gulatioiis. 

6.  Missouril^  proposed  amendment  at 
10  CSR  4O-3.(M0(2MD)  and  10  CSR  40- 
3.210(2)(D)  states  that  a  person  who 
disagrees  withj  a  preblaat  survey  may 
nie  a  descripiibn  of  the  disagreement 
within  45  dim  of  nceipt  of  the  survey. 
While  Federa^lnqgttlationa.  at  30  CFR 
816.62(d)  andl^7.^(d).  allow  a  person 
to  disagree  witlu  survey  report,  Oiey  do 
not  specify  a  i^^apoaee  liiBit  A  45  day 
response  paribd.  howevar.  is  tea aonable 
and  will  not  prevent  anyone  from  filing 
a  descriptionUf  disagreement  The 
Director  find*  that  this  provision  is  no 
less  striDgentj  6iaa  SIICKA  and  no  leas 
effective  than  ^  Federal  regulationa. 

7.  Miasouiilieqiiiiea  that  an  operator 
provide  the  LRP  a  list  of  Aose  pecsons 
notified  for  prt-falast  suiweya.  ftopoaed 
regulations  ai  po  C^  4l>-aU)50pP)  and 

state  that  the  list 
has  agreed  to  a  survey 
and  that  die  list 
loUieLSP30days 
(^  blaaUng.  Although 
this  requiremienlisaotSbiindinthe 
Federal  regiipH^Wi  the  IBraclor  finds 
that  this  pronwion  ii  in  accordance  with 
the  requirem^hts  <^SMCRA  and  is  not 
inconsistent  widi  Oie  Federal 
regulations,  j ! 

a  Missourif  ^  proposed  amendment 
defines  petioilk:  nonitoring  of  aiiUast 
at  10  CSR  4&4.050(5)(B)2.A.  and  10  CSBi 
40-S.21(Q(5)(BkiA.  m  BHiaitoriiv  one 
blast  at  the  njaaraat  mcontaolled 
structure  eve^y  3  mondia  (the  first 
quarter  to  coolaMBoe  tibe  first  day  of  the 
month  in  wWi^  blasting  ia  initiated). 
The  raoofd  of  |the  Bwnitored  event  is  to 
be  submitledi  to  the  LftP  15  days 
subsequent  t^  the  end  of  the  quarter. 
The  Federal  f^gulations  at  30  CFR 
816.67(b)(2)  diid  817.67(b)(q  nqaire  the 
operator  to  conduct  periodic  monitoring 
and  allow  th* 'State  regulatory  auAorlty 
to  reqtdre  aiilHast  measurements  and 
specify  the  k^ations  at  wfaidi  such 
measurement^  are  taken.  KfflssourTs 
definition  of  beriodic  muidturing  lind 
requirements  fior  reporting  Inis 
monitoring  to  jlhe  URP  are  a  reasonable 
interpretationlof  the  Federal  provishms. 
The  Directorjfinds  ttmt  these  provisions 
are  in  acconwnce  inth  8MCRA  and  are 
not  inconsisti»it  with  ttie  Federal 
regulations. 

9.  Kfiesoor)'*  proposed  amendment  at 
10  CSR  40-3i]^6MC)  and  10  CSR  40- 
3.210(6)(C)  dpes  not  contain  any 
provialona  niil  recording  the  blaster 
certification  Ifunriter  In  fee  Meeting 
record  as  required  at  30  CFR  916.68(c) 
and  ei7.68(ci.  OSMRE  has  advised 
Miseoari  <rf  mb  deficiency  in  a  letter 
dated  DeceUher  4. 1«7  (Administrative 
Record  No.  MO-aoO).  The  State,  in  a 


letter  to  08MIB  dated  Janaary  7,  IMS 
(AdariniaMlfee  Reoofd  No.  MO-30e) 
reoo^Biced  thia  daficieticy  and  plans  to 
unand  thaae  eagalailoH  when  Kfissonri 
adopts  a  Uaelar  oeitncation  piupam. 
The  Diractar  finds  that  Ma  KUasoori  rule 
is  less  efiacAlve  HMn  dm  Federal 
regalaliona.  Therafbfe.  lAseoori  must 
anMMl  to  rapiattoM  at  10  CSR  40- 
3  J»0(^C)  and  W  CSR  4l^4.2ia(eMC)  to 
requhe  dm  leoardbig  of  the  blaster 
certiBcatfoB  number  in  dm  Uaatfaig 
record  ao  aa  to  be  no  less  effective  than 
die  ^detrf  npJaHtms  at  80  CFR 
816.68(c)  and  n7j8i^ 

SigaBondMcukeim 


10.  Misaoari  aaanda  10  CSR  40- 
S.0UI(6)  and  10  CSR  4(Ka.l70fS)  to  delete 
the  spatjfijiaiinna  for  hiaaHng  signs  diat 
era  alao  nqnirad  at  10  CSR  40- 
3.050W(A)  MdIO  CSR4e-3^1fl(4NA). 
The  FedsMl  pioviiions  far  falasdng  signs 
are  fomd  at  30  CFR  <Mu88(a)  and 
8irj0e(a}  and  indnde  dm  aame 
prawtaions  dwt  naMin  in  the  Misaoari 
smandaMint  The  Diraetor  finda  these 
proiMona  to  be  no  lass  stringfnt  than 
SMCRA  and  no  leas  eSective  than  the 
Federal  i 


Abandoned  hSae  Raciamation  and 
Reatomtioa 

11.  Missouri  amends  10  CSR  40-04)60 
(2),  (3j  amd  (4)  to  revise  ite  regolations 
on  apprais^  liens  and  satisfaction  of 
Uena  whers  redanmtion  is  pationned  on 
private  taada.  Miaaoufi'a  Mvisions  to  ite 
regulalinM  have  adopted  aiodlar 
la^MBge  as  that  femid  m  dm  Federal 
regohdoaa  at  30  CFR  asz.12. 082.13  and 
882.14.  Hm  mrectar  finds  tbaae 
regulations  to  be  no  laaaatfingmit  than 
SMCRA  and  ao  teas  effaclive  dmn  dm 
Federal  I 


IV.  PbbBc  Conunente 

Aa  diaCTisspri  above,  die  Director 
sohdtad  palriic  comment  and  provided 
opportunity  for  a  puiiUc  hearing  on  the 
proposed  aiiMaiihnisils  No  pabfic 
comamnte  wore  reeeivad.  and  since  no 
one  reqaeatod  an  opporhinify  to  testify 
at  a  peMic  hearing,  np  heeling  waa  held. 

Pnnaant  to  aaotien  S03(bJ  of  SMCRA, 
30  CFR  732.17(h)(llXi).  8B4.14(aK2)  and 
884.15.  nnmaisnte  were  also  aattdted 
from  vacioBS  Federal  agendas  widi  an 
actual  or  potential  interest  in  the 
Missouri  program.  Tim  8CS  concurred  in 
the  amendmento.  The  U.S. 
Environnental  notection  Agency  (EPA) 
conomrad  te  dm  ameudinewtei  and,  in 
addidon,  offsred  the  following  coannent: 

Tne  BPA  eebndtted  a  comment 
concefBing  10  CSR  4O-«j070(C)(3). 
oonfidentialify  of  peiurit  inforantion. 
This  sedion  pratecte  die  location  of 
archaeological  sites,  presumably  to 


prevent  nnaadmdnd  exploitation.  EPA 
believes  a  sindlar  case  can  be  made  for 
the  protectloa  df  State  and  PMerelly 
listed,  rare,  tlveatened  and  midangered 
spedes.  Uke  aeohaeeleglflal  and 
historic*!  artifacts,  rare  animals  and, 
espeda^  plants,  are  eniosed  to 
ejqdcitatian  when  their  location 
becomes  puUic  knowledgB'  EPA 
recommends  dut  a  section  be  added 
that  restricte  access  to  the  location  of 
populations  of  aity  protected  qiecies  of 
plant  or  animaL 

The  EPA  comment  is  outeide  the 
scope  of  dils  cunent  rulemaking. 
OSKfitE  has  investigated  EPA's  concern 
and  determined  that  the  agendes 
involved  with  die  protectton  of 
threatened  and  endangered  spedes  for 
Missouri  are  satisfied  with  the  present 
perndtting  requirements  and  do  not  feel 
diat  additional  measures  are  needed. 
Tlie  results  of  this  investigatton  have 
been  commonicatad  to  EPA  to  their 
satisfaction.  Additionally.  OSMRE  has 
notified  die  State  of  Missouri  of  EPA's 
recommendations. 

V.DiraclH^OaGUen 

Based  on  die  above  findings,  the 
Director  is  approving  die  proposed 
amendmente  submitted  by  Kfissouri  on 
June  22. 1987,  with  the  exception  of 
those  provisions  determined  to  be  less 
stringent  than  SMOIA.  or  less  effective 
than  die  Federal  regulations. 

The  Federal  rules  at  30  CFR  Fart  925 
codifying  dedsions  concerning  die 
ftosouri  program  are  amended  to 
implement  tUs  dedsion.  The  final  rule  is 
being  made  effective  bnmediately  to 
ejqiiedite  tim  Stete  progran  amewhnent 
process  and  to  encourage  States  to  being 
their  progrems  into  confoimify  witb  the 
Federal  standards  without  undue  ;delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  ^4CRA. 

Effect  of  Director's  Decision 

Section  S03  of  SMCRA  establishes 
diat  a  State  may  not  exardae 
jurisdicdon  ondar  SMCRA  anleas  the 
State  program  te  approved  by  tlie 
Secretary.  Similariy  the  Secretary's 
regulations  at  30  CFR  732.17(a)  require 
that  any  alteration  of  an  approved  Stete 
program  must  be  submitted  to  OSMRE 
83  a  program  amendment  Thus,  any 
changes  to  die  progrem  are  not 
enforoeeUe  hj  dm  State  until  approved 
by  the  Director.  The  Federal  regulations 
at  30  CFR  732.17(g)  prohibit  any 
unilaterd  dmngea  to  approved  State 
pn«rams- In  Ua  overai^  of  dm 
Missouri  program,  the  Director  will 
recognize  onfy  statates.  regidations  and 
other  materials  approved  by  him, 
together  with  any  consistent 
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impleniaiting  policies,  directive»and 
other  metoisls.  and  will  require  the 
enforcohent  by  Missouri  of  only  such 
provisions. 

VI.  Additional  Detaradnations 

1.  The  National  Environmentbl  Policy 
Act-  The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaldiig. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act  On  August 
28. 19B1.  the  Office  of  Management  and 
Budget  (OMB)  granted  OSMRE  an 
exemption  from  sections  3, 4, 7,  and  8  of 
Executive  Order  12291  for  action 
directiy  related  to  a^iroval  or 
conditional  approval  of  State  regulatoiy 
programs.  Therefore,  for  this  action 
OSMRE  is  exempt  from  the  requirement 
to  prepare  a  regulatory  impact  analysis, 
and  this  action  does  not  require 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C601e/se«.). 

This  rule  would  not  impose  any  new 
requirements;  rather,  it  would  ensure 
that  existing  requirements  established 
by  SMCRA  and  tiie  Federal  rules  would 
be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
do^  not  contain  information  collection 
requirements  which  require  approvd  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  azs 

Coal  Mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  June  8, 198a 
Robert  E.  BoUt,  i 

Deputy  Director. 

For  die  reasons  set  out  in  the 
preamble.  Title  30,  chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PARTf26-MISSOURI^ 

1.  The  authority  citation  of  Part  925 
continues  to  read  as  follows: 

■  Ambarity.  Pub.  L  95-67.  Surface  Miniiig 
Control  and  Reclamation  Act  of  U77  (30 
\}&.C.t2fnetaeq.]. 

2.  Section  925.15  is  amended  by  i      - 
adding  paragraph  (f)  to  read  is  follows: 

{•2S.15    Approval  of  niguMDry  program 


({)  The  foUowtng  amendments 
sulmiitted  to  OSMRB  on  Jiae  22. 1987 
are  approved  effective  Jant  10, 198&' 

Missouri's  rules  at  lOCai4Ch3.11O(0) 
concerning  staMliiatio»«l  fjlis  and 
gulUssi  Missouri's  rules  at  10  CSR  40- 
3.120(8)  (A)  and  P)  ooocwning 
reolamatkm  schedules:  KHssoivi's  rales 
at  10  C^  40-8.010(0)  and  10  CSR  40- 
3.170  concerning  topsoll  uwikers: 
Missouri's  rules  at  10  C8R  40-4MnO 
(3)(C]  and  (5HC)  concerning  general 
requirements  for  permits;  Missouri's 
rules  at  10  CSR  4O-6J)30(2)(C)  and  10 
CSR  40-«.100(2)(C)  coDGeming 
con4)Uance  information  for  permit 
applications;  Missouri's  rules  at  10  C^ 
40-3.060  and  10  CSR  40-3.210  oodcendng 
the  use  of  explosives;  Missouri's  rules  at 
10  CSR  40-0.060(4)  conoemiBg  the 
blasting  plan  for  the  penait  a|q>Ucation; 
Missouri's  rules  at  10  CSR  40-6.070 
(2)(C).  (8).  (7)  and  (8)  coBconhig  permit 
review  and  approval:  Missouri's  rules  at 
10  CSR  40-«J)90  (4),  (6).  (9).  (10)  and  (11) 
concemiiq  permit  fevMons.  renewals, 
and  transferst  and  Missouri's  rules  at  10 
CSR  40-8M0(3)  concendng  the  point 
system  for  penalty  assessment 

3.  Section  925.16  is  amended  by 
adding  paragraph  (1)  to  read  as  follows: 

9  92S.16   Required  prooram  amendmonts, 
•        •        «        •        ♦ 

(1)  By  October  31. 1988.  amend  its 
program: 

(1)  at  10  CSR  40-3.110(6),  to  replace 
lost  tcqwoU  during  the  stabilization  of 
rills  or  gidUes  in  order  to  be  no  less 
effective  than  30  CFR  816M(b)(2).  and 

(2)  to.darify  its  use  of  the  term  "or 
structure  including  those  listed  in  10 
CSR40-3i)60(5)(O)l.,"  and 

(3)  at  10  CSR  40-3X)60(1)((C)  and  10 
CSR  40-3.210(l)(q,  diat  certificates  of 
blaster  certification  shall  be  carried  by 
blasters  or  shall  be  on  file  at  the  permit 
area  during  blasting  (^rations  to  be  no 
less  effective  than  30  CFR  81661(c)(2) 
and  817.61(e)(2).  and 

(4)  at  lOCSR  40-S4»0(e)(C)  and  10 
CSR  40^.210(6X0,  that  the  blasting 
record  shall  contain  die  certificatiim 
number  of  the  blaster  condtiotfog  die 
blast  (o  be  no  less  effective  than  30  CFR 
8l6JB8(c)andei7.68(c). 

4.  Part  925  ts  amendtd  by  adding 
section  025.25  to  read  as  fdlows: 


(a)  The  following  amendments      -  - 
submitted  to  OSMRE^m  June  22. 1967 
are  iqiproved  effectiveiune  16r  198& 

Missouri's  rules  at  10  CSR  40-0.060  (2). 
(3)  and  (4)  conoernini«II|H«jsalst  liens 
and  satisfaction  of  li«nis  on  private  leads 
under  the  abandonedrainedland        . 
program*  -:■'':'■ '.■k .: 


(b)  {Reserved] 

(PR  Doc.  88-13601  Filed  6-15-88: 9M  am) 
t  cooi  <I1S  w  M 
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r:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

action:  Final  rule. 


r.  On  September  15, 1967.  the 
State  of  North  Dakota  submitted  to 
OSMRE  a  proposed  amendment  to  its 
Abandoned  Kfine  Land  Reclamation 
(AMUl)  plan.  The  amendment  revises 
and  clarifies  the  administrative  and 
management  stracture  of  the  plan.  After 
opportunity  lot  pubUc  comment  and 
review  of  die  emendment,  OSMRE  has 
determined  that  the  North  Dakota 
amendment  meets  the  requirements  of 
the  Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  and  die 
Secretary's  regulations  at  30  CFR  Part 
884.  According,  OSMRE  is  approving 
die  North  Dakota  AMLR  plan 
amendment. 


[  BATK  The  rule  is  effective 
Iulyl8.1966 


iTMM  contact: 
Mr.  Jerry  R.  Ennis,  Director,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Casper  Field  Office, 
Federal  Building.  100  East  "B"  Street, 
Room  2128,  Caqm.  Wyoming  82601- 
1918:  Telephtme:  (307)  261-6776. 


Tide  IV  of  SMCRA,  Pub.  L  95-87, 30 
U.S.C  1201  et  aeq^  establishes  an  AMLR 
program  for  the  purposes  of  reclaiming 
and  restoring  lands  and  water  resources 
adversely  affected  by  past  mining.  This 
program  is  funded  by  a  reclamation  fee 
imposed  upon  the  production  of  coal. 
Lands  and  waters  eligible  for 
reclamation  are  those  that  were  mined 
or.affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3, 1977.  and  for  whidi 
there  is  no  continuing  reclamation   j 
responsibiUty  under  State/Tribe  or  ^■■ 
Federal  law.  Tide  IV  of  SMCRA 
establiahea  die  conditions  under  which 
States/Tribes  may  obtain  primary 
authority  to  inqdement  this  redaraatifm 
program. 

TW  Nwth  Dakota  AkAJl  |daa  was 
approved  <m  December  23, 1961  (46  FR 
62253).  On  September  15. 1967.  North 
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DakoUaylMBitt 

amendaentHi  Ike  piaB.'Aa  approvad 
State/Tribe  AMLK  piaa  cao  be  uwaded 
under  dw  {mMiaioM  of  SOCfR  CM.1S. 
Under  theae  ^^oviaiaaiL  if  dw 
amendmenl  qf  ivviaiaa  «*»i^Bf  die 
ob jecdveiL  ao^pa.  or  asa jor  polidea 
followed  by  ^»  State/Tribe  in  dw 
conduct  of  it4  ( 

OSMRE  rnual  follow  dw  praoaduies  aet 
out  in  30  CFB  884.14  ia  apiireviqg  or 
diaaiipioviqg  Aw  aawndawnt  or  leviaioa 
of  a  State/Tribe  ledanurtioB  jdaa. 
OSMRE  baa  Ullowad  dwaa  proceduies 
and  efiactive|JMy  ta,  198a  baa  approved 
the  Nordi  DakDU  AMLR  plaa 
ameadmanL], 

The  Nordi  Dakota  AMUR  plan 
amendment  AQvisea  and  daiifiea  dw 
admiaiatratiitQ  anH  jBanageownt 
structure  of  Ow  H>pioved  North  Dakota 
plan  as  provided  under  30  CFSL  884.13(d). 
None  of  the  aowndment  leviuona 
change  the  o^iecdvea.  acope  or  oujor 
policies  foDo^ted  by  North  Dakota  in  dw 
conduct  of  it«  ^clainali<»  prograoL  All 
changes  wera  bropoaed  for  puipoaea  of 
clarity  and  amoiniatrative  ease. 

OSMRE  pdbliahed  a  notice  of 
proposed  rul^^ukiag  on  dw  North 
Dakota  ameiiijnwnt  and  requested 
public  commtot  March  18. 1988  (S3  Fit 
8833).  The  notice  addressed  in  detail  the 
proposed  amendment.  No  substantive 
conunents  wfre  received.  Snce  no 
public  hearing  were  requested  by  the 
public  none  were  held. 


n.Diiiaolai*8| 

In  aooorda^  with  section  405  of 
SMCRA.  OSIffiE  finds  diat  Nordi 
Dakota  has  spRmutted  an  amendment  to 
its  Abandoned  Kfine  Land  Redamation 
plan  and  hasldelennined.  pursuant  to  30 
CFR  884.15  dUt: 

1.  The  State  provided  adequate  notice 
and  opportuilty  for  public  oonunent  in 
the  developoWnt  of  dw  amendment  and 
that  the  reoorl  does  not  reflect  major 
unresolved  cmtrowersies. 

2.  Viewa  of  other  Federal  agencies 
having  an  inlqrest  in  dw  plan  have  been 
solicited  andlionaidered. 

3.  The  Statn  has  the  legal  authority, 
policiea  and  Mhaimstrative  structure 
necessary  toiitnplament  the  anwndraent. 

4.  The  plan  Amendment  meeta  all 


requiremei 
program  pi 

5.1hB 
Mining  I 

&Thep! 


idfdw  OSMRE.  AMLR 


haa  an  approved  Surface 
itoiy  Rrogran. 

'  amodment  ia  in 
compliance  ifitfa  all  qipiicable  State  and 
Federal  la«va  and  regnlatf  ona. 

Under  SMC  SA.  OSMRE  oodifiea  dw 
approved  reqi  uementa  of  individual 
States/Tribe^  iaclading  dedaioos  on 
State/Tribe  Si  damatfaw  plana  and 


ts 


under  30  CFR  Parts  800  to 


OSO.  ProvWaoB  raladng  to  Nordi  Dakota 
are  ioaMi  In  SO  cm  Fwt  «S4.  Based  on 
the  findings  above,  te  Ditector  is 
amending  80  CPK  tat  084.28  to  codify 
hia  apprawal  of  the  Nordi  Dakota 

DLAddUhMul  Finding 

1.  PiBdenI  Paptnnrk  Reduction  Act: 
TUa  nda  ooaa  not  contain  iufuiwation 
ooUacQon  vequBamenlfe  wnicn  require 
appronral  by  the  OCfloe  of  Management 
and  Budget  nnder  44  U.&C.  8507  et  seq. 

2.  ficecutfw  Qrdar  No.  12291  and  the 
Regulatorj  PlmdbiHty  Act  On 
November  23. 1987,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exempdoa  frcm  sections  3. 4. 
7,  and  8  of  Execodve  Order  12291  for 
actions  (firectly  related  to  approval  or 
disapproval  of  State^Tribe  rrclamation 
plans  or  amendments.  Therefore,  this 
action  is  exempt  from  preparation  of  a 
regidatoty  impact  analysis  and 
r^ulatoiy  review  by  OMBL 

The  Department  of  dw  Interior  haa 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  mudwr  of  aawll  entities 
under  the  Rc(gulatoiy  Flexibili^  Act  (5 
U.S.C  801  etaeq.").  No  burden  will  be 
imposed  upon  entities  operating  in 
compliance  with  dw  Act. 

3.  National  Envimnmenta/Poiicf  Act: 
Approval  of  State/Tribe  AMLR  plans 
andanwndmenlB  is  categorically 
excluded  from  omnpHanne  with  the 
National  Environmental  Policy  Act  by 
the  Department  of  the  Interior'a  Manual 
516  DM  6k  Appendix  8,  paragraph 
B.4B(30]. 

List  of  SHh)ecte  in  88  CFR  Part  894 

Coal  mining.  Inteigovemmental 
relations.  Surface  mining.  Underground 
mining. 

Accordiiqf  y.  30  CFR  Part  934  ia 

amended  as  set  forth  herein.       I  , 

Date:  June  8.  U8& 
Rob«tB.Boldl. 

Acting  Director.  Office  of  Surface  Miaiag 
Reclamation  and  EnforcemeaL  • 

PART  934— NORTH  DAKOTA     j 

1.  The  authority  citation  for  Part  934  is 
revised  to  read  as  followa: 

AuthariiftMU&CUinetaa?.     | 

2.  Section  934.20,  is  revised  to  read  as 
follows: 


§•34.20 


aCMofiii 


The  North  Dakota  Abandoned^  WBxte 
Plan  as  submitted  on  fuly  2A,  1981,  is 
approved.  Copies  of  the  approved 
program  are  avaiial>le  at: 


Office  of  Smfece  Mining  Reclamation 
and  Enforcement.  Actadnistrative 
Record.  1100  L  Street  NW..  Room  5131. 
Waahfa^taa.  DC  80a«a  Telephone: 
(202)348-8408. 
Office  of  Sorface  Miidng  Redamation 
and  Enforcement  100  East  *V  Street 
Room  2128.  Caaper.  Wyoodng  82801- 
1918.  Telephone:  (307)  201-S776. 
North  Dakota  Public  Service 
Commiasion,  Redamatitm  Division. 
Tdqibane:  (701)  224-4088. 
S.  A  new  1 0342S  is  added  to  read  as 
follows: 

The  North  Dakota  Abandoned  Mine 
Plan  anwndnwnt  aubaritted  on  March  4. 
1983.  is  qiproved.  The  anwndnwnt  to 
die  plan  subasittod  SeptenOwr  15. 1987. 
that  darifiea  the  adasiaistrative  and 
manageawnt  structure  to  be  used  in  the 
State  redamation  plan,  ia  also  approved 
effective  July  18i  1888.  Copiea  of  dw 
approved  anwndment  are  available  at: 

Office  of  SufCaoe  ItAning  Reclamation 
and  Brfuroement  Administrative 
Record,  1100  L  Street  NW..  Room  5131. 
Washington,  DC  20240,  Telephone: 
(202)  343-5492. 

Ofhce  of  SuiCace  Mining  Redaawtion 
and  Enforceawnt  100  East  "B"  Street 
Room  212a  Caaper.  Wyoming  82601- 
1918.  Tdeidione:  (307)  2B1-S77& 

North  Dakota  Public  Service 
Commiaaion.  Reclamation  Division. 
Capitol  Building.  Biaourck.  North 
Dakota  58S0S.  Telephone:  (701)  224- 
4096. 

[FR  Doc.  fl»-13SSa  PUed  6-l»-8fle  a«  am] 


30CFRPartM6 

Approval  of  Anwndroont  to  Virginia 
Pannanant  Ragulatory  PrognHn; 
Virginia 


:  Office  of  Surfoce  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 
ACTION:  Fmal  rule. 

SUMMARV:  OSMRE  is  announcing  the 
approval  of  proposed  amendments  to 
the  Virgiiria  permanent  regulatory 
program  (hereinafter  referred  to  as  die 
Virginia  program)  under  the  Surface 
Mining  Contid  and  Redamation  Ad  of 
1977  (SMCRA).  The  anwndments  will 
allow  Vir:^a*8  Division  of  Mined  Land 
Redamation  (DMLR)  to  approve 
alternate  effluent  limitations  for  the 
remining  of  previously  mined  areas  with 
poUutional  discharges.  The  amendment 
also  establishes  spedal  requirements  for 
permit  applications,  spedal  performance 
standards,  and  bond  release  criteria  and 
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procedures  where  such  alternate 
effluent  limita  apply. 

EFFtcnvi  OATK  June  16, 1968. 

FOR  PURTHfll  MRMMATION  contact: 

Mr.  William  R.  Thomas.  Director,  Big 

Stone  Gap  Field  Office.  Office  of . 

Surface  Mining  Reclamation  and 

Enforcement,  P.O.  Box  626,  Big  Stone 

Gap.  Virginia  24219,  Telephone  (703) 

523-4303. 

SUPnCMCNTAIIV  MRMMATKMC     1 

I.  Background  on  the  Virginia  Prajgnm 

The  Secretary  of  the  Interior  granted 
conditional  approval  of  the  Virginia 
program  on  December  15. 1961. 
Information  pertinent  to  the  general 
background  and  revisions  to  the  | 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1961  Pedafal  Register 
(46  FR  61085-61115).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  proposed  amendments  are 
identified  at  30  CFR  946.12, 946.13, 946.15 
and  946.16. 

n.  Discussion  of  Amendment 

By  letter  dated  January  16, 1987 
(Admhiistrative  Record  Number  VA- 
591),  Virginia  submitted  several 
proposed  amendments  to  the  Virginia 
Coal  Surface  Mining  Reclamation 
Regulations.  These  amendments   | 
included: 

(1)  Revisions  to  section  480-03- 
I9.70a5  and  the  addition  of  sections 
480-03-19.785.19, 480-0»-19.825.11, 480- 
03-19.825.12, 480-03-19.825.13,  and  480- 
03-19.825.14  to  allow  alternate  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  effluent  limitations  to  be  set  for 
operations  proposing  to  remine 
previously  mined  areas  with  exist&ig 
pollutional  discharges.  These  sections 
contain  special  permitting  requirements 
and  performance  standards  for  such 
operations  and  establish  additional 
criteria  for  the  release  of  bond  on  these 
affected  areas; 

(2)  Revisions  to  section  480-03-  | 
19.801.13  to  limit  the  information 
required  of  applicants  proposing  self- 
bonds  under  the  Coal  Surface  Mining 
Reclamation  Fund  to  only  that 
information  authorized  by  section  4S.1- 
270.3(e)  of  the  Code  of  Virginia;  and 

3.  Revisions  to  section  480-03-     ; 
19.801.17(a)  to  allow  requests  for  partial 
bond  release  for  operations  participating 
in  the  Coal  Surface  Mining  Reclamation 
Fund  to  be  considered  after  a  minimum 
of  one  growing  season  following 
reclamation  instead  of  the  two  growing 
seasons  previously  required. 


OSKffiE  published  notice  in  the  Mardi 
27. 1967  Fadaral  Ragistar  (52  FR  9802- 
9804)  announcing  receipt  of  the 
amendments  and  invitbig  puUic 
comment  on  their  adequacy.  Tha  public 
comment  period  ended  on  April  27, 1987. 
No  comments  were  received. 

The  amendments  desaibed  in  (2)  and 
(3)  above  were  approved  bf  tiie  Director 
on  August  17, 1967.  A  discussion  of  the 
Director's  annvval  of  these  ndes  can  be 
found  in  the  Fadaial  Refbtar  dated 
August  17. 1987  (52  FR  90X8-90070]. 

The  Director  defened  action  on  die 
amendment  described  at  (1)  above  untU 
concerns  expressed  by  the  tJ.S. 
Environmental  Protection  Agency  (EPA) 
could  be  addressed  and  unconditional 
EPA  concurrence  obtained.  Section 
503(b)(2)  of  SMCRA  requires  the 
concurrence  of  the  EPA  Administrator  in 
the  approval  of  any  State  program 
amendment  relating  to  air  or  water 
quality  standards  promulgated  under 
authority  of  the  Clean  Water  Act,  as 
amended  (33  U.S.C  1251  et  seg.),  and 
the  Clean  Air  Act  as  amended  (42 
U.S.C.7¥net8eq.). 

By  letter  dated  September  la  1967 
(Administrative  Record  Number  VA- 
647).  Virginia  responded  to  EPA's 
concerns  by  submitting  a  revised 
version  (tf  the  regulations  in  question 
together  with  an  expanded  explanation 
of  their  intent 

O^AIE  announced  receipt  of  the 
resubmitted  amendment  in  the  October 
30. 1987  Federal  Ragigter  (52  FR  4173»- 
41741)  and,  in  the  same  notice,  reopened 
and  extended  the  public  comment 
period  and  provided  an  opportiurity  for 
a  public  hearing.  No  comments  or 
requests  for  a  public  hearing  were 
received  by  November  16, 1987,  the 
closing  date  of  die  comment  period. 
Since  no  one  requested  an  opportunity 
to  testiiy  at  a  public  hearing,  die 
scheduled  hearing  was  canceled. 

m.  Direct«^s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  3d  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendments  to  the  Vii^^nia  program. 

1.  Permittii^  Requirements  and 
Performance  Standards 

The  addition  of  section  406^03- 
19.765.19  to  the  Virginia  regulati^ons 
would  establish  certain  requirements  to 
be  met  by  persons  seeking  approval  of 
alternate  effluent  limitations.  As 
specified  in  paragraph  (a)(2)  of  this 
section,  these  requirements  are  in 
addition  to,  not  in  place  of,  the 
permitting  requirements  applicable  to  all 
proposed  surface  coal  mining  operations 
under  Chapter  19.  The  applicant  must 


delineate  the  pollution  abatement  area 
within  tb«  permit  area,  prepare  an 
abatement  plan  for  preexisting 
Aacbaign  from  this  area,  and  submit 
monitoring  ikta  to  document  the 
baseltea  pollutional  flow  undo- 
variations  of  jttuon  and  precipitation. 

To  approve  an  anilication  fbr 
alternate  effluent  li]nitati<»s.  the 
Dhdaion  must  find,  based  on  an 
afBnnative  demonstration  by  the 
applicant  diat  the  proposed  abatemoit 
plan  represents  best  technology  (defined 
as  measures  and  practices  designed  to 
abate  or  ameliorate  possible  pollutional 
discharges  to  the  maxhnum  extent 
possible),  that  the  operation  will  not 
cause  additional  surfece  or  gromidwater 
pollution  or  degradation,  and  that  the 
remining  operation  has  the  potential  to 
improve  water  quality.  This  section  also 
limits  ^ts  applicability  to  surface  coal 
mining  operations  proposing  to  remine 
previously  mined  areas  (defined  as 
lands  affected  by  coal  mining  operations 
not  subject  to  SMCRA)  whi(±  contain 
poUutional  dischaiges  at  the  time  of 
application.  In  addition,  die  section  bars 
the  Division  from  approving  any  such 
application  if  the  applicant  has  caused 
or  contributed  to  the  pollutional 
discharge  or  has  disturbed  the  proposed 
pollution  abatement  eaea. 

Proposed  new  sections  480-03- 
19.828.11  and  480-03-19.825.13  astablish 
additional  performance  standards  to  be 
met  by  operations  with  approved 
alternate  efOuent  limitations.  These 
standards  are  in  addition  to.  not  in  place 
of.  the  performance  standards 
applicable  to  any  surface  coal  mining 
operation  under  Chapter  19. 

Section  480-03-19.825.11  requires  the 
permittee  to  implement  the  abatement 
and  monitoring  plans  approved  under 
section  480-08-19.786.19.  This  section 
also  requires  that  the  permittee  notify 
the  Division  immediately  prior  to  the 
completion  of  each  step  of  the 
abatement  plan  and  provide  progress 
reports  to  the  Division  within  30  days 
after  completion  of  each  step  of  the 
abatement  program. 

Section  480-09-19.825.12  establishes 
requirements  for  the  treatment  of 
preexistii^  discharges  and  for 
monitorii^  those  discharges  in 
accordance  with  the  approved 
abatement  plan.  This  section  specifies 
that  all  effluent  limitations  must  be 
established  in  accordance  with  best 
professional  judgment  and  that  all 
discharges  from  or  affected  by  the 
remining  operation  shall  be  in 
accordance  with  all  applicable  State 
water  quality  standards.  It  also 
establishes  procedures  arid  conditions 
under  which  the  Division  may  approve 
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discontinuaafx  of  treatment  when  the 
untreated  i^chaige  ia  meeting  the 
alternate  efiliient  limitations  approved 
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under  sectii 

Section 
amended  to 
plan."  "acl 
pollution  li 
judgment," " 
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-19.70as  also  has  been 
sfine  the  terms  "abatement 
improvement."  *i>aseline 
"best  professional 
It  technology."  and 


"pollution  abatement  area"  as  used  in 
these  amendaients. 

SMCRA  arid  its  implementing  Federal 
regulations  ib  not  difiierentiate  betwreen 
remining  operations  and  other  surface 
mining  operaUons  witii  respect  to 
efQuent  limitations:  therefore,  they 
contain  no  special  penooitting 
requirement^  performance  standards  or 
definitions  dqneqwnding  to  those 
proposed  by^  Viigtaiia.  The  FMeral 
perfbmanca  Standards  at  30  OPR  816.42 
and  817.42  do  require  that  discfaaiges  of 
water  from  afeas  disturbed  by  surface 
mining  activities  be  made  in  oon^liance 
with  all  apiHiUble  State  and  Federal 
water  quaht^  laws  and  regulations  and 
~  effluent  iHnitations  for 
promulgated  l^  EPA  at 
The  EPA  nilet  also   . 
ion  between  mining 
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I  enacted  on  February  4« 
$00-4  amended  section  301 
I  Water  Ambition  Control 
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areas,  defin^  as  tiiose  portions  of  a 
remining  op«^tion  on  «vhic^  coal 
mining  was  randucted  before  ttie 
effective  daW  of  SMCRA.  No  NFDBS 
pennit  may  f|low  discharges  of 
pollutants  ini  excess  of  diose  being 
discharged  i^ijtor  to  the  remining 
cq)eration.  In  addition,  no  dischaige  from 
or  afhcted  by  the  the  remkoed  area  may 
exceed  Stati  ivater  quality  standards. 
As  descrtt  4  id  and  discussed  above, 
the  Virginia  a  mendmentas  au)dified  on 
September  ipt  1987,  incorporates  the 
provisions  ainl  restrictions  of  Pub.  L 
100-4.  Althowh  tfiere  is  ao  language  in 
the  State  rulM  explicitly  Umitio^  effluent 
limitation  modifications  to  fH,  iron  and 
manganese,  ^bction  480-03-19.825.12(b) 
requires  thaf  all  alternate  effluent 
limitatiims  bU  established  by  test 
professional!  judgment  As  definml  in 
section  480-W-19.700.5.  "best 
professional  widgment"  means,  among 


other  things,  that  treatment  levels  shall 
be  estabUshed  in  accordance  iwith 
sections  301  and  402  of  the  FWPCA. 
Since  the  Federal  remining  provisions 
are  located  in  section  301(p)  (rf  the 
FW^>CA.  State  modifications  of  effluent 
Umitations  are  effectively  limited  to  the 
three  parameters  author^ed  therein. 

By  letter  <iated  November  2. 1987.  EPA 
concurred  with  the  revised  Virginta 
araendmento.  Therefore,  for  the  reasons 
discussed  above,  and  since  EPA  is 
primarily  responsiUe  for  establidiing 
effluent  limitations,  the  Director  finds 
Virginia's  proposed  revisions  and 
additions  to  Ito  regulatimis  at  sections 
480-0»>19.700JS.  480-4»^19l785.19.  48&- 
03-194125.11  and  48(MB-19.82S.12  to  be 
no  less  effective  than  the  Federal 
regulations  concerning  effluent 
lindtations  for  coal  mtaing  at  30  CFR 
816.42  and  817.42. 

Z  Bond  Release  Requirements 

Proposed  new  sections  480-03- 
19.825.13  and  48(MB-19.825.14  establish 
criterta  and  sdiedules  for  the  release  of 
performance  bonds  on  areas  sub}ect  to 
the  alternate  effluent  limitations 
authorized  in-acoxdance  with  sections 
480^03-19.789.19  and  48(H}3-194i25.12. 
New  section  480^;O3-10.825.13  requires 
conqriiaace  with  all  criteria  and 
sdimhiles  applicable  to  any  surface  coid 
mining  operation,  as  contained  in 
sections  480-03-19AI0.4a  48(M»- 
1A801.17  and  480-03-19J01.18  of  die 
Virginta  t^pdatioas.  as  wriU  as  die 
additional  requiremento  of  new  section 
48fr4l3^19.825.14. 

To  achieve  Phase  I  bond  release,  the 
operator  must  have  properly 
implemented  each  step  of  the  polludon 
abateraentplan  and  must  demonstrate 
that  the  opwation  has  not  caused 
degradation  of  the  baseline  polludon 
load  or  additional  surface  water 
polludon  for  at  least  six  mondis 
preceding  the  date  of  the  bcmd  release 
application.  To  achieve  Vhane  U  bond 
rdease,  die  operator  must  demonstrate 
actual  improvement  in  the  baseline 
polludon  load  as  described  in  die 
abatement  plan.  If  die  opwadon  has 
improved  the  environment  or  eliminated 
public  health  or  safety  proUems,  the 
permittee  may  substitute  a 
demonstration  that  no  degradation  of 
the  basdine  pi^tion  loadbas  occurred 
following  discontinnation  of  treatment 
for  at  least  12  months.  To  adiieve  final 
bond  release,  the  permittee  must 
demonstrate  successful  completion  of  all 
approved  abatement  and  reol«nation 
plans,  in  addition,  than  must  have  been 
no  degradation  of  the  baseltaie  pollution 
load  since  the  Thaae  U  release. 

Since  SMCRA  and  ito  implementing 


regulations  do  not  differentiate  between 
remining  operations  and  other  surface 
coal  mining  t^ratimis  with  respect  to 
effluent  lindtations,  the  Federal 
regulations  concerning  bond  release 
contain  no  requiremente  comparable  to 
those  proposed  by  Virginia.  However, 
since  proposed  sections  480-03-19.825.13 
and  48CM13-19.826J4  would  impose 
requiremento  in  addition  to,  radier  than 
in  place  of,  the  bond  release 
requiremonte  aiqilicable  to  any  surface 
coal  mining  operation  under  Chapter  19, 
die  Director  finds  diat  die  Virginta 
amendment  is  not  inconsistent  with  the 
Federal  bond  release  requiremente  at  30 
CFR80a40. 

IV.  EPA  Coocunence 

Section  503(bM2)  of  SMCRA  and  30 
CFR  732.17(hHll)(ii)  require  dMt  die 
Administrator  of  the  0>A  concur  with 
all  State  program  provisions  relating  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act,  as  amended  (33  U.S.C 
1251  et  seg,).  Since  the  proposed 
amemfanent  would  alter  effluent 
limitations  established  pursuant  to  the 
Qean  Water  Act  (also  known  as  the 
Federal  Water  Pollution  Control  Act) 
and  itolmplamenting  regulations.  BPA's 
concurrence  is  required  before  the    \ 
Director  may  spffove  Ibis  aoiendnieBt 

The  Director  soUdted  EPA's 
concurrence  widi  the  proposed 
amendmenteby  letter  dated  January  27. 
1987.  By  letter  dated  March  31. 1987 
(Administrative  Record  Number  VA- 
803),  EPA  provided  conditional : 
concurrmce  iwith  the  proposed 
regulatory  changes  and  explained  the 
reasons  for  ite  inability  to  grant 
complete  concurrence.  A  discussion  of 
EPA's  concerns  and  the  Director's 
responses  can  be  found  in  the  section  of 
this  notice  entided  "Public  and  Agency 
Commento".  On  August  17. 1987 
(Administrative  Record  Number  VA- 
641).  OSMRE  dansmitted  die  EPA 
concerns  to  Virginia.  By  letter  dated 
Septendier  10. 1987  (Administrative 
Record  Number  VA-647).  Vir^a 
responded  with  revised  language  and 
further  explanations.  EPA  concurred 
with  the  revised  re^ilations  on 
November  2, 1987  (Administrative 
Record  No.  VA-e59),  stating  diat  die 
proposed  amendmente  demonstrate 
Virginia's  legal  authority,  administrative 
capabiUty,  and  tedmicaloonfcMmity  to 
OSMRE  regulations  necessary  to 
maintain  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act.  as  amended. 
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Public  Coaunents 

OSMRE  received  no  public  comments 
on  either  the  amendments  as  originally 
submitted  on  January  16. 1987,  or  as 
revised  on  September  10. 1967.  Since  no 
one  requested  an  opportunity  to  testify 
at  a  public  hearing,  the  schedaled 
hearing  was  canceled.  ] 

Agency  Coaunents  j 

Pursuant  to  section  S08(bHl)  of 
SMCRA  and  30  CFR  732.17(hNliX>).  the 
Director  also  provided  vaiioas  Fedmal 
agencies  the  importunity  to  comment  on 
the  proposed  amendment  The  Army 
Corps  of  Engineers  and  the  Soil 
ConservaticMi  Service  submitted 
acknowledgements  with  no  comments. 
A  summary  of  comments  received  from 
EPA.  the  Natioiial  Park  Service  and  die 
U.S.  Forest  Service,  and  the  Director's 
responses  to  them,  appears  beiow: 

1.  By  letter  dated  March  14. 18B7 
(Admhiistrative  Recocd  Number  VA- 
506).  EPA  submitted  a  number  of 
comraoits  on  the  amendments  originally 
proposed  by  Virginia  on  January  16. 
1967.  Where  appropriate,  the  Director 
subsequently  requested  that  Virginia 
revise  or  clarify,  its  amendments  in 
accordance  with  the  EPA  comments. 
Virginia  did  so  on  September  10. 1987. 
EPA's  comments  and  their  disposition 
are  as  follows: 

a.  The  preamble  to  the  amendment  as 
originally  fwoposed.  indicated  thet  the 
State  was  allying  for  the  authotify  to 
set  altmiate  water  quality  standards. 
EPA  commented  that  the  rule  did  not 
reference  requirements  for  establishing 
alternative  water  qualify  standands  for 
streams.  lakes,  or  other  bodies  <^  watw 
and  provided  an  extensive  disscussion 
of  measures  Virginia  would  have  to 
undertake  to  establish  new  wata 
qualify  standards  in  accordance  witfi  40 
CTR  Part  131. 

The  Director  finds  that  EPA  was 
correct  in  its  comment  that  die  preamble 
submitted  by  Virginia  hidicated  liie 
proposal  was  intended  to  allow  die 
establishment  of  new  water  qualify 
standards.  However,  a  review  of  the 
proposed  amendment  clearfy  indicated 
Uiat  Virginia  did  not  wish  to  modify 
water  qualify  standards  for  lakes, 
streams,  or  other  bodies  of  watev 
established  in  aocordanoe  widi  40  CFR 
Part  131.  but  was.  instead,  seekii^ 
authorify  under  sectiim  301(p)  of  the 
Federal  Water  PoUatioii  Contiol  Act 
(FWPCA)  as  enacted  February  4. 1967. 
to  issue  NPDES  pnmits  establisiiing 
effluent  limitati<Mis  other  than  the 
technology-based  limitations  required 
pursuant  to  the  State  counterpart  to  40 
CFR  Part  434. 


Toavoid  furdier  confusioii.  Viigiiiia 
revised  ito  preamble  to  dardy  that  die 
intent  of  the  rule  is  to  allow  dM 
approval  of  alternate  efRuent  limitatiom 
radier  than  to  set  alternate  watw  quality 
standards. 

b.  EPA  suggested  that  reminii^ 
operations  could  quaUfy  for  altaniate 
effluent  limitetioos  under  the  provisions 
of  Subpart  D  of  40  CFR  Part  126. 

In  response,  the  Director  notes  diat 
die  regulations  at  Subpart  D  ol40  CFR 
Part  125  allow  die  EPA  to  grant  a 
variance  for  a  particular  dnehaiie  on  a 
case-by-case  basis  if  die  discbaryer  can 
demonstrate  the  presence  of  unique  site- 
specific  £Ktort  whidi  are  fbndamentally 
different  from  die  factors  oonsidarad  by 
the  EPA  in  the  development  <rf  the 
national  technology-based  efiluent 
limitatiotts  for  the  relevant  discharge 
category.  The  preamble  to  die  revised 
national  effluent  limitations  for  coal 
mining  operations  at  40  CFR  Part  434 
indicates  diet  sqierate  effluent 
limitadons  for  remiiiing  operadons  were 
not  considered  in  that  raleraaking  (SOFR 
41290-41290,  October  9. 1985):  hence 
such  an  approadi  may  bis  feasible. 
However,  since  40  CFR  125Jt(e)(4) 
provided  that  no  vulance  request  may 
be  granted  on  the  basis  of  the 
discharge's  inqiact  on  load  receiving 
water  qualify,  it  appears  unlikely  that 
any  audi  retjuest  woidd  be  approved,  bi 
addition,  the  EPA  would  be  reared  to 
evaluate  eadi  request  individmlfy 
radier  than  approve  a  State  program 
proviritm  to  widch  such  dedsion  making 
audiorify  would  be  detegated  to  die 
State. 

Hie  10B7  FWPCA  amendmento  clearly 
establish  an  ifutopeadent  less 
complicated  basis  for  die  development 
of  alternate  dfhiaat  UmitatioiM  for 
remining  opeftottons.  Sinoe  section 
301(p)  ol  die  aoMnded  FWPCA  provided 
diet  any  State  widi  an  approved  NPDES 
program  shall  have  die  authorify  to 
issue  modified  peradto  eetabUsling 
alternate  effluent  UDdtatiaos,  OSMRE 
believes  that  the  aigument  as  to  wHiedier 
remining  operattons  would  qualify  for  a 
"fundamentaify  different  factors'* 
variance  is  irrdevant  to  Virginda's 
proposed  amendment 

c.  EPA  oonnoented  that  dayligbting 
should  be  excluded  from  the  proposed 
defiddoo  of  "abatanMnt  plan"  at 
section  480-09-191700.5  dnoe  it  is 
actually  an  extraction  tadmique 
requiring  an  abatement  plan  of  ite  own. 

OSMRE  believes  diet  dayli^ting  is  an 
appropriate  method  of  abating 
poUntiond  discharges  under  certain 
conations.  Nothug  widdn  dw  proposed 
amendment  %vould  exempt  tiie  randning 
operation,  or  any  portion  thereof,  from 
the  requirement  of  section  480-03-  <  < .  ^. 


19.773.11(a)  diat  my  person  engaging  fai 
surface  aid  mining  «nd  reclamation 
operations  first  obtain  «  mfadng  permit 
In  fact  dw  proposedxlefinition  of 
"pollution  diatement  area**  at  section 
480-0fr>igjin.5  ttatee  diat  it  is  a  subset 
of  die  permit  ana  and  diat  it  shall 
include  all  areas  that  must  be  affected  to 
improve  the  baseline  pollution  load. 
Hmice.  the  additiond  abatement  plan 
for  daylighting  requested  1^  die  EPA 
would  already  be  present  in  dte  foim  of 
the  (^leration  and  radamation  plans 
contained  within  the  oiimng  pnmit 

d.  EPA  suggested  diat  proposed 
section  480-09-ia786.19(c)(l)(U)fB)  be 
revised  to  indude  settleable  and 
nonsettleaUe  solids  in  die  water 
monitoring  propnm  reqnfred  to 
establish  baseline  poUndond  loads. 

OSMRE  does  not  believe  diese 
paraaieters  need  be  addroseed  as  part  of 
a  modtoringproffam  designed  to 
determine  the  bauieiine  pdhidon  load  for 
estabUdmient  of  ahnnate  efSoent 
limitations.  As  enacted  on  Pebhiary  4, 
1907.  section  S01(p)  of  die  FWPCA  does 
not  aathoiixe  die  establidiment  of 
relaxed  effluent  Bmftatioas  for  these 
parameters.  Section  30l(pM4)  farther 
states  that  noddng  in  paragraph  (p)  shaH 
affect  die  application  of  SMCRA  to  any 
cod  operation,  indudiog  tlw  «ppUcatton 
to  suspended  soUito.    '     '." 

The  requiremente  fmaT^iginla 
mining  permit  at  sectitms  480-03- 
19.780.21  and  480-03-10.784.14  do  not  sd 
out  setdeable  and  nonsettable  solids  aa  j 
required  elemento  to  be  included  in 
baseline  hydrologic  inforaiatfon  or 
water  modtwing  programs.  Instead 
these  rdes  riiquire  measaremeiite  of  two 
similar  but  anafydcaUy  mora  Bsefd 
parameters,  totd  suspended  solids  and 
totd  dissdved  sdids.  Alsa  under 
SMCRA.  bond  release  is  dependent  in 
part  upon  dw  levd  of  totd  suspended 
solids,  not  setdeable  or  noiisetdeable 
solids.  OSMRE  believes  the  pnvosed 
rde's  requirement  for  modtolring  total 
suspended  solids  is  appropriate. 

e.  As  originalfy  profMoed.  section  480- 
03-19.B25.12(b)  stated  dwt  dw  effluent 
limitations  established  by  best 
profesdond  fodgawnt  may  not  be  less 
dian  the  baseline  poUution  kiad.  The 
EPA  recommended  dwt  die  word  "lees" 
in  dw  January  16. 1987  sobraittal  be 
replaced  with  the  word  "more"  to 
prohibit  poDutanf  dischaiges  in  success 
of  dw  baseline  load. 

In  ito  Sqjtember  la  1967  resdndttal, 
Virginia  rephrased  tUs  sentence  to 
prohibit  dw  estaldishment  of  efHuenl 
limitations  which  wodd  adowtibe 
amount  of  pdlutants  to  any  discharge  to 
exceed  the  basdbie  pollution  load. 
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f.  EPA  suggbited  that  proposed 
section  480-0IJ-19.82S  be  revised  to 
specify  when  monitoring  would  be 
initiated  and  |ipw  long  it  would 
continue.  beciiUse  this  Part  seemed  to 
enable  applicants  or  operators  to 
monitor  wateflin  a  manner  which  would 
not  provide  an  adequate  representation 
of  compliance.; 

OSMRE  finfjb  this  suggested  revision 
to  be  unneceaiary  since  section  480-03- 
19.785.19(c)(2J  Inquires  that  the  water 


monitoring  p 
baseline  coi 
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used  to  establirii 
icHU  continue  until  a 
on  the  appUcisnt's 
led  NPraS  permit. 
)n480-0»-19.82S.ll 
person  who  rieceives  a 
permit  continue  the 
,^  monitoring  iirogram 
until  the  requlijements  of  section  480-03- 
19325.14  for  b^nd  release  are  met 

g.  EPA  wasj^f  the  opinion  that  the 
proposed  bond  release  criteria  of  section 
480-03-19.8251  did  not  conform  to  Uie 
appropriate  rMuireraents  of  SMOIA  or 
theEWPCA.]; 

In  respons^  {the  Director  notes  that 
section  480-0^19.825.13  states  that  all 
bond  release  Nquiiements  of  Virginia's 
approved  permanent  r^olatory 
program,  as  sM  forth  at  sections  480-03- 

•10.8004a  .480JMJ01.17  and  48M3- 
19  JMn.18.  shaU  appty  to  the  release  of 
bonds  for  polution  abatement  arras, 
except  as  modified  by  section  480-08- 
19.825.  The  boad  release  criteria  of  new 
section  480^401-19.825.14  are  in  addition 
to.  not  in  place  of.  the  bond  release 
criteria  contamed  in  sections  480-03- 
19.800  and  48IM»-19 JOl;  dierefore.  the 
bond  release  rsquirements  of  section 
480-03-19  J2S4re  in  accordance  with 
SMCRA  Sinctt  the  FWPCA  contains  no 
bond  Or  bondjflelease  requirements. 
OSMRE  beliey^  the  portion  of  the 
comment  reqiiking  ccmfofmattce  to  the 
FWPCA  is  iniipropriate. 

A  copy  of  OSMRE's  findings  on  the 
above  comments  was  forwarded  to  EPA 
by  letter  datedl  August  17. 1987 
(Administratiye  Reicwd  Number  VA- 
642).  Ely  letter^dated  November  2»  1987, 
EPA  concurred  with  the  revised 
amendments.  Mtating  diat  foUotMnng  a 
review  of  botfelOSMRE's  coamients  of 
August  17. 1987,  and  Virginia's 
resubmittal  of  September  10, 1987.  it  no 
longer  had  anw  objections. 

2.  In  responiB  to  the  original  submittal 
of  January  16. 1987,  the  National  Park 
Service  (NPS)|ibommented  that  it 
assumed  that  Tiiginia  would  diligently 
monitor  any  ajqtivities  approved  in 
relation  to  allowing  attemate  eiffluent 
limits  on  remising  operations.  The  NPS 
was  concerned  that  revegetation. 
backfilling  and  regrading  requirements 


might  be  compromised  to  obtain' 
marginally  improved  water  quality. 

The  Director  finds  ttat  nothing  in 
these  amendments  exempts  Ae 
permittee  from  compliance  with  any 
program  requirement  other  than,  for 
preexisting  pollutionaf  disdiarges.  the 
standard  NFIKS  effiuent  limitations. 
Section  480-03-19.785.19(aH2) 
spedflcaUy  requires  rach  application  to 
meet  all  aiq>Iicable  requirements  of 
Subchapter  VG  (permitting 
requirements),  and  sectioD  480-03- 
19.825.11  specifically  sUtes  that  a 
permittee  vdio  receivet  authorization  to 
mine  areas  wltfi  preexiating  pollutional 
dischaifgit  under  section  480-4»- 
19.785.19  shall  comply  with  aU 
applicttUe  requiremedts  of  Subchapter 
VK  (performance  standards). 

3.  The  U.S.  Forest  Service  (USPS) 
supported  the  September  10, 1987 
proposal  but  eiqwessed  its  concern  for 
validating  the  monitoring  results 
reported  by  the  permittee,  suggesting 
that  spot  checks  and  mischeduled 
monitoring  be  performed  by  Virginia  or 
by  OSMRE,  especially  when  die 
permittee  applies  for  bond  release. 

The  Director  agrees  that  compliance 
checks  and  spot  monitoring  of 
discharges  are  essential  to  determine 
compliance  with  any  abatement  plan 
affproved  andet  dwse  amendments: 
howwer,  he  believsa  Virginia's  program 
requiramentsand  Inqrfementatitfn 
poUdesafeadequate  to  Address  these 
concerns.  Section  480-03-19.8iail  of 
the  Viigfaiia  regidations  requires  tfiat  all 
mines  receive  at  least  one  complete 
inspection  per  calendar  quarter.  Bach 
complete  inqtecdon  must  include 
cheddng  cOmpUanoe  with  all 
performance  standvds  and  permit 
conditions,  induding  abatement  plans 
and  altemate.flffluent  Umffations 
approved  under  section  480-03- 
19.785.19i  ki  addition,  all  discharges  are 
spot  cbadced  as  part  of  any  bond 
refea^  inqiection. 

VLDiiector'sDedskMi 

this  pifoctor^  amtroving  the  changes 
in  Viiynia's  piqpEam  as  si^bn^tted 
Septemba"  10. 1987.  Jind  is  amrading  30 
Cnt  Part  946  ts  reflect  this  approvaL 
This  final  rule  is  being  made  efEsctive 
immediately  to  expedite  the  State 
program  amendminit  prooeas  and 
encourage  States  to  conform  their 
programs  to  the  Federal  standards 
without  undue  dday.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

Vn.  Procedural  Determinadons 

\.  Compliance  with  the  National 
Environmental  Policy  Act-  The 
Secretary  has  determined  that,  pursuant 


to  section  702(d]  of  SMCRA.  30  U.S.C 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Compliance  with  Executive  Order 
No.  12292:  On  Ai«HSt  2a  1981.  die  Office 
of  Managemaat  and  Budget  (0MB) 
granted  OSMRE  an  exemption  from 
Sectioas  9, 4. 7,  and  8  of  Bxacudve  Order 
12281  for  actions  directly  related  to 
approval  or  conditional  approval  of 
State  regulatmy  programs.  Therefore, 
tUs  action  isoxonpt  from  preparation 
of  a  Regulatory  Impact  Analysis  and 
review  by  0MB. 

3.  CompUanoe  with  the  Regulatory 
Flexibility  Act  The  Depaitmant  of  the 
Interior  has  determined  that  diis  rule 
will  not  have  a  sigrfficant  economic 
effect  on  a  substantial  nundior  of  small 
entities  under  the  Regutatory  Fk»dbility 
Act  (5  U.S.C  801  et  $eq.).  lids  rule  will 
not  hnpose  any  new  requirements; 
rather,  it  will  ensure  that  existing 
requirements  estabUshed  by  SMCRA 
and  the  Federal  rules  will  be  met  by  the 
State. 

A.  Paperwork  Reduction  Act  lUs  rule 
does  not  contafai  infonnati<Mi  cdlectlon 
requirements  vdddi  require  approvri  by 
the  Office  of  Management  and  Budget 
under  44  U.8.C.  3507. 

list  of  Subjects  la  aoCFRPartilB 

Coal  mining.  Inteigovemmental 
relaticmSk  Smface  mining.  Underground 
mtping. 

Date:  June  8, 1988. 
Robert  E.  Botdt. 
D^Mty  Director. 

For  the  reasons  set  forti^  in  the  . 
preamble.  Title  30,  Chapter  vn. 
Subchapter  T  of  the  Cods  of  Federal 
Regulations  is  amended  as  follows: 

PART  946— VIRGINIA 

1.  The  authority  citation  fm  Part  946  is 
revised  to  read  as  follows: 

Authoilly:  80  U.S.C  1201  si  sagi 

.    2.  In  1 946.15.  a  new  paragraph  (x)  is 
added  to  read  as  follows: 


8946.15   Approwalof 


(x)  The  following  amendments  to  the 
Virginia  program,  as  submitted  by  letter 
dated  September  10, 1987,  are  approved 
effective  June  16, 1888. 

(1)  Revisions  to  f  480-03-19.700.5  of 
die  Virginia  Coal  Surface  Mining 
Reclamation  Regulations  adding     . 
definitions  of  "abatement  plan."  "actual 
improvement,"  "baseline  pollution 
load."  "best  professional  judgment." 
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DEPARmENT  OF  TRANSPORTATION 


33CFRPMrt100 

[CQ0W-M>S4I 


R«9allas  BanMgat  B«y  ClMfic  ToiM 
RIvw.NJ 


%  CcMtot  Guard.  DOT. 

action:  Notice  of  implementatioii  of  33 
CFRl0a502.  I 


IT:  This  notice  implements  33 

CFR  lOOaOZ  for  the  Bamegal  Bay 
Classic  Power  Boat  Race,  an  annual 
event  to  be  held  on  August  27, 1968. 
These  special  local  regulations  are 
needed  to  provide  for  the  safety  of  - 
participants  and  spectators  on  navigable 
waters  during  this  event.  The  effect  will 
be  to  restrict  general  navigation  in  the 
regulated  area  for  the  safety  of 
participants  in  the  power  boat  race. 

EFFEcnwc  OATO:  The  regulations  in  33 
CFR  100.502  are  effective  from  10:00  ajn. 
to  4:30  p.m.  on  August  27, 19e&  In  case 
of  postponement  due  to  inclement 
weather,  the  approved  rain  date  is  the 
following  day  and  these  regulations  are 
effective  for  the  same  time  period. 

FON  FWrTNER  WFONMATION  contact: 

Billy ).  Stephenson,  Chief.  Boating 
Affairs  Branch.  Fifth  Coast  Guard  ' 
District,  431  Crawford  Street. 
Portsmouth,  Virginia  23704-6004,  (804) 
398-6204. 


'ANY  mrmmation: 


I. 


Drafting  Infonnatioo 

The  drafters  of  this  notice  are  Billy ). 
Stefbcnson.  project  officer.  Chief, 
Boating  Affairs  Branch.  Boating  Safety 
Division.  Fifth  Coast  Guard  District  and 
Commander  Robert ).  Reining,  project 
attorney.  Fifth  Coast  Guwd  District 
Legal  Staff. 


"bett  technology.'*  and  "peilutiai^ 
abatemeat  area." 

(2)  The  additioa  of  section  4a(M»- 
19.785.19  to  the  Virginia  Coal  SurCace 
Mining  Rectomation  Regulations 
establishing  pemittiqg  requirements  for 
remining  areas  with  existing  pdhitional 
discharges,  and 

(3)  The  addition  of  set^on  480-4»- 
19.825  to  the  Vir^nia  Coal  Surface 
Mining  Redamation  Regulatiooa  I 
establishing  qiedal  peifocmanoe ' 
standards  and  bond  release  critelia  and 
schedules  for  operations  remining  areas 
with  poUutional  discharges. 

[PR  Doc.  8»-UaK  Filed  e-18-n;  845  amj 


Richard  R  Machler.  the  Race 
Cheiraian  of  the  race,  has  nimtttatam 
application  to  hold  tlM  Bainagat  Bay 
Qasafc  Power  Boat  Race  on  Ai^uat  27. 
1988.  Approxknntdy  40-6l»mee  bonte 
will  race  n  deaigoea  couree  in  BasMigBt 
Bay.  Since  these  rsgulationa  wlB 
enhance  the  aafaty  of  thepartichMnts 
and  the  large  nuau>er  of  spectator  creft 
expected  for  the  duration  of  the  event. 
the  regulations  in  33  CFR  100502  are 
being  implemented. 

This  area  is  used  ptimarily  1^ 
recreational  boaters;  any  inqtact  on 
commercial  traffic  in  the  area  will  be 
negligible. 

Dated:  June  8. 1988. 
AJXBnad, 

Rear  Admiral,  US.  Caatt  Guard.  Coamander, 
Fifth  Coaat  Guard  District 
{PR  Doa  88-13834  Piled  6-1S-8B;  8>«S  am) 
eejJNa  oeoc  4»i»-i44i 


33CRIPVt100 
[CQD188-iS71 


Corradioii 

Aomcv:  Coast  Guard.  DOT. 
action:  Final  rule,  correction. 


'.NY; 


T.  The  Coast  Guard  is 

correcting  errors  appearing  in  the  Rnal 
nde  far  flie  Enqitre  State  Regatta  which 
appetfed  in  the  Pedanl  Ra^star  on 
Wednaeday.  May  18. 1088  (S3  FR 178^ 
to  reflect  the  redesignated  section 
number  for  the  amendments. 


fOW  WWTMPt  INPOnHATION  CONTACT; 
Lieutenant  Luke  Brown.  (817)  223-8311. 
SUFPLnKNTAMV  MFOMMATMM:  The 
following  corrections  are  made  toCGDl 
88-021,  Amendments  to  Empire  State 
Rowing  Regatta  Regulations,  Albany. 
NY.  published  in  the  Federal  Register  on 
May  18, 1988  (53  FR  17897): 

1.  On  page  17897  third  cohnnn,  line  10; 
change  "|  180J08  (Amended]"  to 
"§10aiO4  (Amended)." 

2.  On  pege  17807,  third  column,  line  11 
(Amendment  2);  change  "{ ie0b308(a)"  to 
"S  100.104(a)." 

3.  On  page  17807.  third  cohunn,  Ihie  20 
(Amendment  3);  change  "I  I0aa08(br  to 
"5  lOaiOKb)." 

4.  On  page  17807.  third  cohunn.  line  80 
(Amendment  4):  change  "f  100308"  to 
"8  100.104." 

5.  On  page  17607.  third  cohunn.  linee 
51  to  52  (Amendment  5);  change 
"Section  100308(c)(8)  is  rede^piated  es 
i  100.30e(cX^"  to  "Section  100104(c)(8) 
is  redesi^ted  as  1 100104(c)(0).'* 


O  On  page  17B09Mfaird  cofanm.  line  53 
(AmendnentO);  chanpe  "ilQOaoT  to 
**§  lOOlOi." 

Dsted:)uBe8.t888. 
RX.|BhBBinB. 

Jlear  (tiininat  US.  Caaat  Gmmii 
FJmComtt  Cmidattriet 
(PR  Doc.  88-13838  Piled  6-15-88: 8)45  < 


33  CFR  Part  100 


(CGO 


J 


Marina  EvantsFoiMrthof  (My 
CaiabrBlioiii  LRIIa  laiandi  UlnaEQQ 
Harooft  NJ 


n  Goaat  Gaard.  DOT. 
ACTION:  Final  rule. 


: 'Specie!  local  regdetions  ere 
being  adopted  far'the  Fourui  of  July 
Celebration.  Tlie  fireworka  wifl  be 
laondwd  from  Little  bland.  Little  Egg 
'  Harbor.  New  Jersey.  The  celebration 
will  consist  of  a  fireworks  display 
launched  btnn  Uttie  Uand  between 
10M>  pjn.  and  10:30  PjiIm  on  Inly  4. 1988. 
These  special  local  ragolatioiie  are 
necessary  to  oontnrf  spectator  craft,  and 
provide  for  the  safety  of  Hfe  and 
property  on  the  navigable  waten  within 
the  inunetUate  vidnity  of  the 
celebration. 

BTVCCliVi  OATt:  Theae  ragidatlons  are 
effective  from  OKW  pjn.  until  IIKX)  pjn^ 
on  July  4. 1080 

B.).  Stephenson.  Chief.  Boa^  Affairs 
Branch.  Boatfa«  Safety  Division,  nflh 
Coast  Gaard  District  431  Crawford 
Street.  Portaaraath.  Virginia  23704-8004 
(804)398-8804. 

accordance  with  5  U.8.C.  558,  e  notice  of 
propoeed  rule  making  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  maki^)  tfiun  effective  in 
less  than  30  dajrs  from  dw  date  of 
publication.  Adherence  to  normel 
rulemaking  prooedives  would  not  heve 
been  poeeible.  Specifically,  the 
sponnof's  epplication  to  hold  the  event 
was  not  received  until  May  31, 1988. 
leaving  inaufficient  time  to  poUish  e 
notice  of  proposed  rules  or  to  provide 
for  e  ddayed  effective  date. 

Drafting  InfocaMtlon: 

The  draften  of  this  notice  are  Mr. 
Billy  J.  Sleirfienson.  profect  officer. 
Chief.  Boating  AAdn  Branch.  FUth 
Coast  Guard  District  and  Commander 
Robwt  J.  Reinfaig,  project  attorney.  Fifth 
Coost  Guard  District  Legel  Staff. 
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Th*  Red.  Vfhite  and  Bks  Committal; 
Ltd«  Beach  IlKveB.  Ntw  Jersey  is 
sponabftag  y  celebration,  ynhkk  wiS 
conaist  of  a  (■■wjiks  display  laonched 
from  Uttle  Uand.  Utde  ^  Haibor. 
New  )anegr.li  drala  araoiid  *•  Maad 
witk  a  laMaf  lOBiaat  wOlbe  cloaad 
to  waiiitoiA^  fcaffic  Aufag  tba 
firewofks  ^^Mv-  Howncr, « 
transiting  A^area  will  not  be  i 

since  the  dee^  water  dMBBal  Witt  Ml  be 
closed. 

List  of  gahj^su imncnr^im 

Marine  saftty.  Navigation  (water). 

Regulatiota:  In  cooaidnation  of  the 
foregoing.  Pfit  100  of  Title  33^  Code  of 
Federal  Regulations,  ia  amended  as 
follows: 


PARTK 


1.  The  aatfiUity  citation  for  Part  100 
continoes  tojiead  as  follows: 

Bs*iiHj  iivsjc.an;maKrmmai 
aaCffRnuB] 

2.  A  tempi  4ary  1 10035-0630  is  added 
to  read  as  fiv|owK 

f10a«»-053i|UMe  Mend.  Utile  Egg 
HeiM^  Msw  ^^tasy . 

(a)  Defimii\;»m-{\}»tgulatBdAna.  A 
rlrrin  TriTb  b|  faiMaa  nllOWl  hsi  ■iimitl 

center  of  the  t:iicla  at  klilade  STltmar 
North,  longitude  76*30'24.0'  West 

(2)  CooBtOtard  Patrol  Cbnunander. 
The  Coast  Gjijard  Patrol  CcMnmanderis  a 
commissioned  or  petty  officer  of  the 
Coast  Guard  M»  has  been  deputed 
by  the  Comitender ,  Goast  Gnard  QpoiHi 
Cue  May.  (fiSpe  May.  New  Jersey. 

^)Speckif^aGalRegfaation9.  t\\ 
Except  forpf^vons  or  vessds  aathmixed 
by  the  Coast  puard  Patrol  Cammandet. 
no  person  tit  fresan  may  enter  or  remain 
in  the  regelakM  area. 

Wfte  oppatorof  any  veaad  in  fee 
umneuiata  vfcinity  of  the  regdated  area 
shall: 

(i)  Stop  hii  jireasel  immedietejy  when 
directed  to  do  so  by  any  Coast  Gaard 
commisaionM,  wanant.  or  petty  officer 
on  board  a  v^ssei  dis|rfaying  a  Goast 
Guard  ensMii 

(ii)ftoc^aacftectedbyanyCeaat 
Gaard  eoRnHsstoned.  warrant,  or  petty 
officer. 

(^  Rectum  Dat^.  These  regalaMone 
are  effecthMJ  froaa  fleOO  pjn.  nntil  IMP 
pjn..aB|aiy4.1tn. 

Dated:  funeifl.  iga& 
AABnaA 

RmvAAninr.  VS.  Coaat  Gkianf.  Coamaad», 
FiflbCotmtCiMrdDiatrict. 

(FR  Oob  a-tifn  nisd  a-u-sit »«  wDi 


SSCFRMrtlOQ 

twDoo  m  m 


rvowonca  mapMyi  DantMiinw 

AOTNCV:  Coast  Gnard.  DOT. 
action:  Final  rule. 


V.  Special  local  regidationa  an 
t)efng  adopfed  nr  the  hteiuatioBH 
Freedom  Festival  Fireworics  Diq^. 
This  event  will  be  held  an  the  Detrail 
River  on  30  Jmie  1968.  In  case  of 
inckiMBt  weather.  Iha  event  wtt  ba 
held  on  01  July  1968.  The  rega 
needed  to  ptcwide  for  the  sdEety  of  Mb 
on  navigable  waters  daring  the 


become  effective  on  30  June  1988  and 
terminate  an  91  Jt^y  19081 


rONniRTHBII 

CWO  Patrick  M.  FaireU.  Qffioe  af 
Seardi  and  Rescue,  Ninth  Cbast  Goard 
District.  1240 Both  St.  ClevelandlOH 
44198.  (216)  522-3982. 


rMTHranMtiOKb 

aocordance  widi  S  U2.C:  563;  a  nolioe  of 
proposed  ndonaldng  baa  not  haoa 
published  for  Aese  regidatlfma  and  good 
cause  exiata  for  ntaking  HHii  aflaoliea  hi 
less  than  30  days  from  the  dale  of 
publication.  Following  nonnal 

niMflNitn^  Pff*O60(ntf69  WOttlu  ■W9  D60B 

fanpracticabte.  The  applicallon  to  hM 
diis  event  «sas  not  received  by  the 
Cojnmandw.  Ninlfa  Coaat  Gaavd  DialrfGt. 
untU  12  May.  1988^  and  tkera  waa  not 
sufficient  t^ae  lanndniag  to  pnMsb 
proposed  ndea  fa  advancu  of  tbe  event 
or  to  provide  fsra  deisgFBd  effedivo 
date.  This  haa  been  an  annaal  cvanl  for 


many, 
have  been 
holding  of 


These  regulations  as* 
be 

12291 
nonsi 


19g»  Decease  < 

these  regulations,  their  eoonomic  i 
haa  been  found  to  be  an  adntaaal  thsA  a 
full  regulatory  evaluation  ia 
unnecessary. 
Sincathei 
is  expected  to  be  minini^  the  Coaat 
Guard  certifies  that  ttay  wffl  not  bava  a 
significant  economic  bapact  on  a 
substantial  number  of  smaB  entities. 

The  drafters  of  thia  regalatien  ere 
CWO  Patiidc  M.  FarrdL  ptoiect  officer. 


CV.  Moeebacb.  proiact  •ttomay.  Ninth 
Coaat  Guard  DiatriGt  L^  Office. 


The  failemational  Freedom  Festival 
Firewoifca  Di^lay  will  brcandnBtsd  on 
tiie  Detroit  River  on  30  Jana  1988.  An 

lof 

to 


nav^ation  in  tba  I 

to  tranait  tba  regulated  I 

onty  vdth  prior  ammival  tf  tbe  Patrol 

Commander  (Commander.  UA.  Ceaai 

Guard  Group.  Detroit  MQ. 

List  of  Subjods  fa  S8  cm  Ptot  18i 

Marine  safety.  Navigation  (water). 

Regulationa 

k  consideratian  oftbe  fiDTcgK^ofr  Part 
100  of  Title  33,  Code  of  Federal 
Ragulaliona.  is  amended  aafoflowst 

PAflT100^-{AHENDB»I 

1.  Tba  aatborMy  citation  far  Pbrt  100 

conttnaea  to  lead  aa  f 


,f 


:  SS  U.&C  12SS:  4i  Cnt  1.4S  and 

ssditnus. 


2.  Part  100  ia  aiMndad  to  add  a 
tempacary  i  18aj»-oei0  to  read  aa 
foQows: 


(a)  Regulated  area.  (1)  Tba  foBowint 
area  will  be  cloaed  to  veeeel  navigation 
or  anchorage  for  vessels  of  06  fieet  in 
length  or  greater  Ihan  8M  pjn.  (local 
time)  30  Jime  1988  until  12AI  ajn.  on  01 
July  1808:  The  U.S.  waters  of  die  Detroit 
lUver  between  the  Ambassador  BH<^ 
and  the  downstream  end  of  Befle  Me. 

(2)  The  following  portion  of  the 
Detroit  River  will  ba  cfaaed  to  al  vaaaei 
traffic  from  8M)  pjn.  (loeri  tiaie)  30  Jane 
1968  until  1208  am.  on  tl  Jaiy  198»  The 
area  bound  on  the  south  by  fae 
International  Boundary,  on  die  west  by 
063  degrees  03  minutes  West  on  eest  by 
063  d^rees  02  minutes  Wsst  and  Ae 
north  by  the  U.S.  shoreline. 

(b)  Speciallocal  regulatioae.  (IJ 
Vessels  under  OS  feet  shall  begin 
clearing  the  sfaippbig  channda  at  11:30 
pan.  loosl  or  wfani  die  firewt^cs  i^dey 
ends,  vriiichevar  eeaeaa  flnt 

(2)  FireworiwbaesBa  wil  ba  mavad  to 
peeitiene  fa  AeDeteoit  River  dtar&OO 
p  jn.  on  30  Jana  188a  and  wiH  ba 


fireworfca  dlsplegr.  Tba  bansa  wfll  ba 
located  wtMn88BfaataffaaOA 
riverbaak  Bppasita  aatbaftt 
landmarks:  Cobo  Hall.  Veterana 
Memorial  BIdg,  and  the  Feed 
Auditeriuas.  Veeeel  nwateta  shnUpaes 


I 

I 
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with  caution.  Each  barge  «viU  be  marked 
in  accordance  with  rule  30  of  the  Inland 
Rules  of  the  road  for  a  vessel  at  anchor, 
and  a  fixed  white  light  on  each  comer  of 
the  barges  will  be  shown  at  night  and  an 
orange  buoy  with  horizontal  white 
bands  will  mark  each  special  mooring. 

(3)  if  the  weather  on  30  June  1968  is 
inclement,  the  fireworks  display  and  the 
river  closure  will  be  postponed  until  8:00 
p.m.  01  July  1988  to  12:00  ajn.  on  02  July 
1988.  If  postponed,  notice  will  be  given 
on  30  June  1988  over  the  U.S.  Coast 
Guard  Radio  Net 

(4)  Vessels  desiring  to  transit  the 
restricted  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
and  when  so  directed  by  that  officer. 
The  Patrol  Commander  may  be 
contacted  on  channel  16(158.8  MHZ)  by 
the  call  sign  "Coast  Guard  Patrol 
Commander".  Vessels  will  be  operated 
at  a  "no  wake"  speed  to  reduce  the 
wake  to  a  minimum  and  in  a  manner 
which  will  not  endanger  participants  in 
the  event  or  any  other  craft.  These  rules 
shall  not  apply  to  participants  in  the 
event  or  vessels  of  the  patrol,  in  the 
performance  of  their  assigned  duties. 

(5)  A  succession  of  sharp,  short 
signals  by  whjstle  or  horn  from  vessels 
patrolling  the  areas  under  die  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  ^all  serve  as  a  signal  to 
stop.  Vessels  signaled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Pabvil  Vessel:  failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(6)  This  section  is  effective  from  ftOO 
p.m.  on  June  30, 1988,  to  12:00  a.m.  on  2 
Julyl98& 

Dated:  June  3, 1968. 

AAf.  DaoiaiMii. 

RAdm.  U.S.  Coast  Guard,  Commander,  Ninth 
Coast  Guard  District 

|FR  DocTaS-iaeas  Filed  e-lS-aS:  B:45  am] 

SaXMO  COM  Wtt  1<  II 


33CFRPart100 
ICGO18»-036] 

National  SwMpstakM  Regatta, 
nadbanit,  MJ;  Cofrectfon 

AOCNCV:  Coast  Guard,  DOT. 
ACnoN:  Final  rule:  correction. 


:  The  Coast  Guard  is 
correcting  errors  appearing  in  the  final 
rule  for  the  National  Sweepstakes 
Regatta  which  appeared  in  the  Federal 
Ragistar  on  Tuesday,  May  24. 1988  (53 
FR 18555). 

FOR  HMTHCn  IWrOWMATIOH  CONTACT 

Lieutenant  Luke  Brown.  (617^  223-6311. 


. The 

following  corrections  are  made  to  CGDl 
68-022.  Final  rule,  notificatian  of 
effectiveness  of  regulations.  pubUshed  in 
the  Padonl  Ragiataron  May  24^  1988  (53 
FR  16555): 

1.  On  page  16555.  first  column,  lines  57 
and  58:  change  "33  CFR  100.30r'  to  "33 
CFR  10ai03." 

2.  On  page  18555.  second  column,  line 
20:  change"33  CFR  100.3^'  to  "33  CFR 
100.103." 

Dated:  June  Oi  1986. 
RX.|oluMai^ 

RearAdmirai.  US.  Coast  Guard,  Commander, 

First  Coast  Guard  District 

(FR  Doc.  80-13637  Filed  &-15-88;  8:45  am] 

I  COM  OIO-M-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 
(FRL-3399-1] 

Approval  and  Promulgation  of 
hnplemantatlon  Plana;  North  Carolina; 
DIaapproval  of  Particubrta  Ragubrtion 
for  Elactric  Utility  BoHara 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


;  Today,  EPA  disapproves 
parts  of  regulation  15  NCAC  20.0536 
(Particulate  Emissions  from  Electric 
Utility  Boilers)  which  North  Carolina 
submitted  to  EPA  as  a  State 
Implementation  Plan  (SIP)  revision  on 
January  24. 1963,  and  February  21. 1983. 
EPA  is  also  disapproving  parts  of  a 
revision  to  that  regulation  which  was 
submitted  to  EPA  on  December  17, 1965. 
The  parts  of  the  regulation  being 
disapproved  are  the  parts  which  apply 
to  the  Carolina  Power  and  Light  (CP&L) 
Asheville,  Lee,  Sutton  and 
Weatherspoon  plants.  Action  is  being 
taken  in  another  notice  for  nine  other 
plants  to  which  the  new  regulation 
applies.  The  result  of  today's  action  is 
that  the  previously  approved  particulate 
limits  for  these  four  plants  will  remain  in 
effect. 

date:  This  action  will  become  effective 
on  July  18. 19ea 

AOORESaca:  Copies  of  the  materials 
submitted  by  North  Carolina  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 

Air  Programs  Branch,  Environmental 
Protection  Agency.  Region  IV,  345 
Courtland  Street.  N.E..  Atlanta, 
Georgia  30365 

Air  QuaUty  Section,  Division  of 
Environmental  Management,  North 


Carolina  Department  of  Natural 
Resources  and  Community 
Development  Archdale  Building.  512 
N.  Salisbury  Street.  Raleigh.  North 
Carolina  27611 


FOW  PURTNM  MPONMATION  CONTACT: 
Roger  O.  PEaff.  of  Aa  EPA  Region  IV  Air 
Pr^rams  Branch,  at  the  above  address 
and  talephcHie  (404)  347-2864  or  (FTS) 
257-2864. 

auPFUMiNTMiiT  mfomiation:  un 
March  28. 1987  (52  FR  9676)  EPA 
I»oposed  to  disapprove  regulation 
2D.063e  as  it  applies  to  d»  CP&L 
Asheville,  Lee,  Sutton  and 
Weatherspoon  plants.  The  reason  for 
the  proposed  disapproval  was  that 
North  Carolina  had  failed  to  submit  a 
demonstration  that  the  new  emission 
limits  for  these  four  plants  would  protect 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  particulate 
matter. 

A  30  day  public  comment  period  was 
provided  to  allow  public  comments  on 
EPA's  proposal.  The  comment  period 
was  extended  two  times  at  the  request 
of  CP&L,  and  ended  finally  on  June  26. 
1987. 

Comments  were  received  bom  the 
North  Carolina  Division  of 
Environmental  Management  (NCDEM), 
from  CP&L,  and  from  the  Conservation 
Council  of  North  Carolina. 

Response  to  Comments 

NCDEM 

Comment-  EPA  should  postpone 
disapproval  The  nonattainment 
problems  are  due  to  sources  other  than 
the  CP&L  plants,  and  NCDEM  and  CP&L 
are  in  the  process  of  resolving  the 
problems. 

Response:  EPA  has  received  no 
indication,  other  than  this  initial 
statement,  dated  April  23, 1967.  that  the 
problems  are  being  woriced  out.  Informal 
communications  with  CP&L  indicate  that 
the  utility  is  not  making  progress  in 
assisting  the  State  in  this  endeavor. 
Therefore.  EPA  has  decided  to  finalize 
the  disapproval.  The  State  still  has  the 
opportunity,  and  the  responsibility,  to 
correct  any  violations  of  the  National 
Ambient  Air  Quality  Standards  which  it 
discovers. 

Comment-  EPA  should  reconsider  its 
proposal  to  disapprove  the  annual 
opacity  standards,  for  the  following 
reasons: 

1.  The  annual  opacity  standards 
encourage  good  operation  and 
maintenance. 

2.  The  annual  opacity  standards 
protect  the  annual  NAAQS.  and  EPA 
implied  this  was  unnecessary. 
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3.  The  aiuiMri  (9Mity  smdaidi  are 
as  enforceal4?  as  any  other  standards. 

RespoBS^tPA  does  not  aipie  wiA 
the  statemeqtl  that  lite  standnds 
encourage  gbod  operation  and 
maintenaMal^yM^  BPA  did  not  mean  to 
imply  that  thU  annual  NAAQ8  did  not 
need  protectioo  separatdy  from  the 
short-tann  NAaQSl  EPA'a  poaition,  as 
stated  in  theUra|Kwal,  is  that  both  the 
short  and  loi£|  tens  NAAQS  are 
protected  bylhe  siiort-tcnB  emission 
limits,  and  A|4t  ^  annual  opacity 
staodarda  are!  so  resource  oonaaaung  as 
to  be  uneniiMealrie  \tf  EPA.  EPA  has 
reconsidered  Hs  position  on  this  issue, 
and  has  dad^  to  pnmmigate  the 
disapproval  ^  praposcd.  Rrst. 
Appendix  P  ^40  CFR  Part  51  sets  fortii 
miaiouuB  icquiieaients  for  eimtinuoas 
emission  monitoring.  Among  those 
requirementflLparagraph  4.1  states,  in 
part  that  "[tfie  averaging  period  used 
for  data  repining  should  be  established 
by  the  State  ii  correspond  to  the 
averaging  P^lod  spedfied  in  the 
emission  test  inethod  used  to  determine 
compUance  wfth  an  emission  standard 
for  the  poUutWt/source  category  in 
question."  TIl^  proposed  regulation 
20.0536  doesjiol  meet  this  requirement. 
since  the  emiiabion  test  method  is 
conducted  ov«r  a  period  of  several 
hours,  wdrile  tie  opacity  standard  is  a 
yearly  averaM.  Second,  it  is  EPA  poh'cy 
that,  in  order  I  for  emission  limitations  to 
be  federally  ^$forceable  from  the 
practical  staiidpoint  they  must  be  short 
term  and  specific  so  as  to  enable  the 
Agency  to  determine  compliance  at  any 
time.  In  comperison  to  a  Method  Nine, 
six-minute  average,  or  a  2D.05Z1  five-  or 
twenty-minule  aggregate,  the  annual 
average  is  not  short  term. 

CPM. 

Comment:  0P&L's  record  of 
compliance  t^ith  air  quality  standards  i& 
excellent 

Response:  Op&L's  support  for  this 
statement  is  » ised  upon  their  analysis 
of  ambient  ai^  quality  data  near  its 
plants  which  I  orportedty  shows  no 
upward  tren^ .  EPA's  approval  of  SIP 
revisions,  however,  must  be  based  upon 
more  than  ambient  monitoring,  since  the 
ability  of  a  Imated  number  of  monitors 
to  record  TioMtioM  of  NAAQS  is  also 
limited.  PkBthlm,  tha  monitan  record 
what  has  ha|Uened  aider  the  present 
regulations,  ahd  not  what  may  happen  if 
thoas  regulatii^s  are  relaxed.  Section 
110  (rf  the  CkUn  Air  Act  requires  SIFs 
to  protect  ag^ipst  violationaof  the 
NAAQs.  Tbettidra.  any  SIP  mu^ 
deraoBstrate  i^t  wdien  sources  are 
emitting  at  thk  allowable  levels,  tha 
NAAQS  are  1 1^  violated. 


CaniaiSHi  Tbe  SB> nmkioa  wiM  wsidt 
' — r  iTirrsBiiii  ia  artsal  iimJBsiiaw  fiimi 
the  CPU.  plnls  in  qMcstiaB. 

flfUpnauij.  HPA's  position  is  llwt 
whettier  an  incraasa  In  amisiiana  wfll 
actually  occur  ia  irretevanL  The»> 
must  prevent  emissions  aicwasea  from 
occariiag  which  woaid  violate  PSD 
incremanis  or  NAAQS.  The  Slate  mast 
submit  an  analysis  with  each  SIP 
revision  wdiich  demonstialee  that  dw 
PSD  iacremeiils  and  NAAQS  wf D  be 
protected  by  tiie  new  limits.  No  analysis 
has  been  sabmiNed  whidi  demonstrates 
protection  ot  Ute  NAAQS  for  the  four 
plants. 

CP&L  also  asscf<s  Aat  no  increase  in 
allowable  emissions  would  occur.  CPU. 
bases  its  argmnent  on  the  fact  that  diey 
had  "no  reason  to  donbt  that  Ntsth 
Carolina  has  submitted  die  proper 
paper^  for  EPA  to  extend  a  previous  3 
year  federally  approved  variance  which 
expired  in  [une,  1962.  While  this  may  be 
true,  it  does  not  diange  die  fact  diat 
North  Cartriina  did  not  in  feet,  submit 
the  necessary  request  to  EPA  to  extend 
the  variance.  Therefore,  the  previous 
federally  approved  limits  have  been  in 
effect  since  1S82,  and  aniroval  of 
2D.0536  would  be  a  relaxation  of  dKiae 
limits. 

Comment  The  EPA  should  have  acted 
upon  the  SIP  revision  in  19ea  baaed  on 
modelling  results  available  at  that  time 
and  should  not  have  required  additional 
modelling  as  a  condition  to  approval 

Response:  CP&L's  position  is  based  <» 
statements  malting  the  following  two 
points: 

1.  EPA  is  required  to  act  on  SIP 
submittals  in  4  months. 

2.  Even  if  H>A  did  not  approve  the 
limits  for  all  the  plants,  it  Aouid  have 
approved  the  hmits  for  friants  located  in 
areas  where  the  PSD  baseliae  is  not 
triggered. 

If  EPA  had  taken  final  actkm  on  dw 
submittal  in  1963.  that  action  could  only 
have  been -to  disapprove  the  iQgalation. 
since  a  PSD  increment  analysis  had  not 
been  submitted.  Therefore,  taking  final 
action  would  not  have  changed  the 
federally  approved  limits.  As  to  the 
plants  located  in  untriggered  areas, 
CP&L  hds  now  been  made  aware  that 
EPA's  previous  guidance  on  diis  point 
was  in  error.  Even  for  a  plant  located  in 
an  area  where  the  baseline  date  has  not 
been  triggered,  an  ana^^  is  necessary 
for  an  neiflliboring  areas,  impacted  by 
the  relaxation,  where  the  baseline  has 
been  triggered.  In  addition,  it  auist  be 
pointed  out  diat  2D.053e  is  a  single 
regulation.  In  ordo'  to  aiqtrove  parts  of 
it  EPA  must  receive  a  request  from  the 
State  to  do  sa  No  such  reqoeM  waf 
received  in  1963. 


_       on 
with  EPA's  dferihrwancB  of  die  use  of 
"significance  levels'*  to  screen  bet 
googiajMuc  areas  from  farther  ambient 
impact  analyses  in  ^*  revisions  even 
though  socfa  a  procedure  is  allowed  in 
EPA-mandated  permitting  programs. 
The  comment  is  supported  by  reference 
to  a  SIPrdaxation  m  nimois  for  die 
Baldwin  Power  Plant  wdiere  a  PSD 
analysis  was  not  required  because  no 
major  source  or  major  modificatiOB  had 
appUed  for  a  pennit  within  the 
significant  impact  area  (52  PR  9678). 
EPA's  response  is  that  use  of  a 
significant  impad  area  to  exdude 
sources  bom  review  is  allowed  for 
permitting  but  not  for  SIP  revisions.  The 
reason  for  this  is  that  the  EPA  regulatory 
program  recognizes  a  different  levd  of 
responsibility  in  these  two  types  of 
sections  for  correcting  existing 
problems.  In  permitting,  it  is  an 
industrial  source  which  is  applying  for 
the  increased  emissions.  The  source 
owner  has  Utile  power  to  correct 
existing  ambient  problems  not  caused 
by  his  sources.  Thus,  it  woold  be  unfair 
to  prohibit  construction  ot  die  source 
unless  it  contributed  sigiificantly  to  the 
violation.  The  basic  responsibility  for 
correcting  the  existing  vidation  lies  widi 
the  State,  through  the  SIP  process,  and 
not  with  a  new  source  owner. 

For  a  9P  rdaxation.  however,  it  is  the 
State  who  is  "applying'  for  a  relaxation 
to  the  very  tod  (the  ai^  which  is 
required  by  the  Clean  Air  Ad  to  oorred 
existing  violations  and  prevent  new 
ones.  Thus,  to  allow  any  exacerbation  of 
a  NAAQS  vidation  Uiroagfa  a  SIP 
relaxation  would  be  to  contravene  the 
basic  purpose  of  the  SIP.  As  to  die 
Baldwin  SIP  revision,  although  the 
wording  of  die  Fadard  Rsgisler  notice 
may  be  misleading,  the  reg^tory 
requirement  referred  to  in  die  Bisldwin 
action  is  not  the  use  of  a  stgnificant 
impad  area  for  limiting  the  extent  of  a 
modelling  analysis.  Radier,  it  is  the 
method  for  establishing  the  bomidaries 
of  »  PSD  baseline  area,  wluch  is  defined 
as  the  EPA  designated  attainment  or 
undassifiaUe  area  in  which  a  bascKne 
triggering  source  locates  or  has  a 
significant  impact.  Thus,  no  PSD 
analysis  is  required  for  a  SIP  relaxation 
for  a  source  located  in  an  area  whidi 
has  not  been  significanUy  impacted  by  a 
PSD  source  (oris  not  in  the  same  area 
as  the  PSD  soorce).  Once  the  baseline 
date  is  established  for  an  area  by  a  PSD 
source,  however  any  SOt  or  particulate 
SIP  relaxation  mast  contain  an 
increment  analysis,  and  that  analysts 
cannot  make  use  of  a  significant  impad 
area  to  Mmit  the  extmt  of  the  review.  In 
die  case  of  the  Baldwin  plant,  EPA  has 
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identified  an  area — within  the  impact 
area  of  the  source — where  the  baseline 
date  has  been  established.  EPA  is 
reviewing  the  source's  new  allowable 
emissions  to  determine  whether  PSD 
increment  would  be  consumed.  If  so,  an 
increment  analysis  will  be  required  to  - 
demonstrate  that  the  proposed 
relaxation  will  not  cause  or  contribute 
to  a  PSD  increment  violation  for  SOi. 

Comment  The  SIP  revision 
establishes  no  less  restrictive  emission 
limits  than  did  the  variance  which  EPA 
previously  approved.  Therefore,  since 
no  new  information  became  available 
between  1980  and  the  present  which 
would  change  EPA's  position,  the  SIP 
revision  should  be  approved. 

Response:  EPA  agrees  with  the  basic 
facts  of  this  comment.  The  inconsistency 
arises  from  the  fact  that  EPA  should 
have  required  an  increment  analysis  for 
the  variance,  but  erred  in  not  doing  so. 
The  reason  EPA  did  not  require  the 
analysis  was  because  of  the  temporary 
life  of  this  variance. 

Conservation  Council , 

Comment  All  necessary  steps  should 
be  taken  to  reduce  particulate  emissions 
from  utiUty  boilers,  regardless  of  the 
NAAQS. 

Response:  EPA's  ability  to  reduce 
emissions  is  limited  to  its  authority 
under  the  Clean  Air  Act.  If  a  SIP 
relaxation  complies  with  NAAQS.  PSD 
increments,  and  other  statutory  and 
regulatory  requirements,  EPA  is  required 
by  law  to  approve  it 

Comment  EPA  should  ensure  that  the 
State  and  CPjkL  do  not  delay  in 
submitting  the  results  of  the  modelling. 

Response:  Because  the  modelling  has 
not  been  submitted,  EPA  is  disapproving 
the  regulation. 

Comment  EPA  should  approve  the 
annual  opacity  limits  because  the  State 
needs  them  and  they  encourage  better 
maintenance  and  operation. 

Response:  EPA's  disapproval  of  these 
annual  limits  has  no  effect  on  North 
Carolina's  ability  to  enforce  its  own 
regulations,  which  are  still  effective 
under  State  law.  EPA's  disapproval  is 
based  upon  the  inability  of  EPA  to 
enforce  the  regulation  if  it  became 
necessary. 

Comment  Modelling  should  not  be 
restricted  to  certain  state  boundaries, 
PSD  areas,  etc. 

Response:  EPA  agrees.  Modelling  is 
not  so  restricted  in  EPA-required 
analyses,  except  that,  for  areas  where 
the  PSD  baseline  is  not  triggered,  no 
increment  is  consumed  by  SIP 
relaxations,  and  thus  no  analysis  is 
needed. 

With  the  disapproval  of  Regulation 
2DXIS36,  the  current  federally  approved 


SIP  limits  for  the  four  plants,  under 
2D.0S03,  continue  to  apply  to  the  plants. 
A  chart  showing  the  limit  for  each  boiler 
can  be  found  in  the  notice  of  proposed 
rulemaking.  For  opacity  standards  for 
the  four  plcmts.  Regulation  2D.0521 
continues  to  apply. 

It  must-also  be  pointed  out  that  EPA. 
on  July  1, 1987  (52  FR  24634)  changed  the 
indicator  for  the  particulate  matter 
NAAQS  from  total  suspended 
particulate  matter  to  particles  with  an 
aerodynamic  diameter  of  less  than  or 
equal  to  a  nomina^ten  micrometers 
(PMio),  and  changed  the  level,  the 
averaging  times  and  the  methods  for 
calculation  and  measurement  of  the 
standards.  Any  future  resubmittal  of 
2D.053e  or  any  other  particulate  SIP 
revision  must  contain  a  demonstration 
that  the  PMu  standard  is  protected,  and 
need  not  contain  a  demonstration  that 
the  former  TSP  standard  is  protected. 
For  PSD,  however,  the  TSP  increments 
remain  in  effect  until  some  future  date 
when  EPA  plans  to  replace  them  with 
PMto  increments. 

Final  Action 

EPA  today  disapproves  Regulation 
2D.0536  as  it  applies  to  the  CP&L 
Asheville,  Lee,  Sutton  and 
Weatherspoon  plants.  The  previous 
federally  approved  emission  limits 
under  15  NCAC  2D.0S03  will  continue  to 
apply  to  those  plants,  and  have  applied 
since  June  3a  1982  when  an  EPA- 
approved  variance  from  those  limits 
expired. 

Under  Executive  Order  12291,  this 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by- August  15. 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2)). 

List  of  Si^Jects  in  40  CFR  Part  S2 

Air  pollution  control.  Particulate 
matter,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  la  19e& 
LaeKLIboaas, 
Administrator. 

Part  52  of  Chapter  L  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52-(AMENDED] 

SulifMrt  11— North  Carolina 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C  7401-7642. 

2.  Section  52.1781  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

iS2.17t1    Control  Strategy:  SuNuroiidM 


(c)  The  plan's  control  strategy  for 
particulate  matter  as  contained  in 
revisions  to  15  NCAC  2D.053e  submitted 
on  January  24. 1983.  February  21. 1983. 
and  December  17. 1985.  is  disapproved 
as  it  applies  to  the  Carolina  Power  and 
Light  Asheville.  Lee.  SutUm  and 
Weatherspoon  Hants.  These  plants  will 
continue  to  be  subject  to  the  particulate 
limits  of  15  NCAC  2D.0503.  contained  in 
the  original  SIP.  submitted  to  EPA  on 
January  27. 1972.  and  approved  on  May 
31. 1982  at  37  FR  10684. 

[FR  Doc.  88-13021  Hied  ft-15-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Buroau  of  Land  Managomont 
43  CFR  PuMe  Land  Order  8680 
(AK-«32-0t-4220-10;  F-(a44601 

Partial  Revocation  Of  PuMc  Land 
Order  Ng  803  for  Selection  of  Landa 
by  the  State  of  Alaaka;  Alaeka 

AOCNCV:  Bureau  of  Land  Management, 
Interior. 

ACnON:  Public  Land  Order. 


r:  This  order  revokes  a  public 
land  order  (PLO)  insofar  as  it  affects 
2.87  acres  of  public  land  withdrawn  for 
use  by  the  Bureau  of  Land  Management 
as  an  administrative  site.  The  land  is  no 
longer  needed  for  the  purpose  for  which 
it  was  withdrawn.  This  action  will  also 
classify  the  land  as  suitable  for  selection 
by  the  State  of  Alaska,  if  such  land  is 
otherwise  available.  If  not  selected  by 
the  State,  the  land  will  become  subject 
to  the  terms  and  conditions  of  PLO  No. 
5180,  as  amended,  and  will  remain 
closed  to  location  for  metalliferous 
minerals  until  a  further  opening  order  is 
published. 

KTFaCTIVl  DATK  June  16, 1988. 


KM  njRTNaR  BVOMIATIOM  COMtMCK 

Sandra  CThomas,  BLM  State  Office. 
701 C  Street.  Box  13.  Anchorage.  Alaska 
99513.907-271-5477. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90Stat.  2751; 
43  U.S.C  1714.  and  by  Section  17(d)(1)  of 
the  Alarica  Native  Claims  Settlement 
Act  of  December  18, 1971. 85  Stat  706 
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and  709: 43  U.6.C.  1616(d)(1).  it  is 
ordered  as  fdllows: 

1.  Public  Lind  Order  No.  503  is  hereby 
revoked  insofar  as  it  affects  the 
following  de$cribed  land: 

FairiMBluMMliian 

T.  1 S..  R.  1  wJ  ' 

Sec.  7.  loU  sai  ea  68,  and  72. 

The  area  de#<ribed  conUins  2.87  acres. 

2.  Subject  ((I  valid  existing  rights,  the 
land  dascrib^^  above  is  hereby 
classified  as  suitable  for  and  opened  to 
selection  by  tte  State  <tf  Alaska  under 
either  the  Alilka  Statehood  Act  of  July 
7. 1958, 71  Stat.  339.  et  seq.;  40  U.S.C. 
prec.  21.  or  section  g06(b)  of  the  Alaska 
National  Inteklest  Lands  Conservation 
Act  of  December  2. 1960. 94  Stat.  2437- 
2438: 43  XJSJt  1635. 

3.  As  provided  by  section  6(g)  of  the 
Alaska  Statehood  Act,  the  State  of 
Alaska  is  provided  a  preference  right  of 
selection  for  the  land  described  above, 
for  a  period  of  ninety-one  (91)  days  from 
the  date  of  psblication  of  this  order,  if 
the  land  is  ot|ierwise  available.  Any  of 
the  land  deathbed  herein  that  is  not 
selected  by  the  State  of  Alaska  will  be 
subject  to  the  terms  and  conditions  of 
PLO  No.  518(^ias  amended,  and  any 
other  withdrawal  of  record,  and  shall 
remain  closed  to  location  for 
metalliferoust  tuning  until  a  further 
opening  order  ;is  published. 


)une  3, 1988. 
I.  Steven  GtilB^ 

Assiatant  Secretary  of  the  Interior. 

(FR  Doc.  88-13^  FUed  6-15-88;  8:45  am] 


43  CFR  Publto  Land  Order  6681 
(AK-«32-0e-4^«0-10;  AA-55470] 

PubNc  Land  Order  No.  6590^ 
Correction;  Revocation  of  WHhdrawale 
Affecting  Land  Conveyed  Out  of 
Federal  Ownership  in  Alaslca;  Alaaica 

aoency:  Bureau  of  Land  Management. 

Interior. 

ACTKM:  Publ^  Land  Order. 

SUMMAllv:  Tt^  order  corrects  an  error 
in  the  exceptions  listed  in  paragraph  2  of 
Public  Land  p^er  No.  659a  by 
authorizing  th^  revocation  of  powersite 
reserve  and  pi^wersite  classification 
withdrawals  Mrhere  Uie  affected  land 
has  been  conybyed  out  of  Federal 
ownership,  e.g.  to  a  Native  corporation, 
and  there  is  lio  section  24,  Federal       , 
Power  Act  reservation  to  the  United 
States.  I 

EFFEcmrc  oallE:  June  16. 1988. 
RM  wwTMPiltiromuTioti  contact: 
Sandra  C  Thomas.  BLM  Alaska  State 


OfRce.  701 C  Street  Box  13,  Anchorage. 
Alaska  99513. 907-271-5477. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1978, 90  Stat.  2751. 
43  U.S.C.  1714.  it  is  ordered  as  follows: 

1.  PLO  6500.  paragraph  2,  exception 
(1)  is  hereby  corrected  to  read:  (1) 
Powersite  reserves  and  powersite 
classifications  where  the  conveyance 
omtains  a  reservation  to  the  United 
States  under  section  24  irf  die  Federal 
Power  Act  of  June  la  102a  16  U.S.C 
618. 

2.  Any  application  of  PLO  6560 
heretofore  made  in  Alaska  shaU  have 
full  force  and  effect  of  this  order. 

June  3, 1988. 
|.  Stevn  Grilas. 

Assistant  Secretary  of  the  Interior. 

[FR  Doa  88-13529  Filed  6-15-88;  8:45  am] 


43  CFR  Pulilic  Land  Order  6682 
[IIT-e30-06-422»-10;  M  32620] 

Revocetlon  Of  PuMte  Land  Order  No. 
6827;  Montana 

AOBlcv:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Land  Order. 


;  This  order  revokes  Public 
Land  Order  No.  6627  in  its  entirety  and 
opens  the  land  to  surface  entry  and 
mining.  The  land  has  been  and  remains 
open  to  mineral  leasing. 

EFFECnVI  DATE  July  8, 1988. 

FOR  RMTHOI  INTOWiATION  CONTACT: 

James  Binando,  BLM  Montana  State 
OfRce.  P.O.  Box  3680a  Billings.  Montana 
59107, 406-657-6090. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  197a  90  Stat.  2751: 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  6627  signed 
October  21.  lOSa  which  withdrew  the 
following  desaibed  lands  for  the  Bureau 
of  Reclamation  for  a  material  site,  is 
hereby  revoked  in  its  entirety: 

Principal  Meridian 

T.  7  N.  R.  IB. 
Sec.  28,  NVUIEV4,  NMNMSWMNEV*. 
NEV^NWK  and  NViSViNWy4. 

The  area  described  contain*  170  acres  in 
Broadwater  County. 

2.  At  9  a.m.  on  July  6, 198a  the  land 
described  in  Paragraph  1  will  be  opened 
to  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 


rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  July  a 
196a  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  oidet  of  filing. 

3.  At  9  a.m.  on  July  a  196a  the  land 
described  in  Paragraph  1  will  be  opened 
to  locaticm  and  entry  under  the  United 
States  mining  laws.  Appropriation  of 
any  of  the  land  described  in  this  order 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C..  Sec. 
3a  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

June  3. 1988. 
|.StavaaGrilea. 

Assistant  Secretary  of  the  Interior 

(FR  Do&  88-13530  Filed  6-15-88: 8:45  am] 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Ctiangee  In  Flood  Elevation 
Determinationa;  Florida  et  aL 

aoency:  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 

auMMARV:  Modifled  base  (lOO-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  will  be 
used  in  calculating  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
contents. 

DATES:  The  effective  dates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
amend  the  Flood  Insurance  Rate  Map(s) 
(FIRM)  in  effect  for  each  listed 
community  prior  to  this  date. 

aoonesses:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
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community.  The  re^iwitirg  adchesses 
are  listed  on  no  foOowing  taUe. 


FOR  RMTHEK  IWre—ATIOM  CONTACT: 

Mr.  John  L  Mattfcks.  Chief.  Risk  Studies 
Division.  Federal  bisoranoe 
Administration,  Federal  Bnergency 
Management  Agency.  Waatdngton.  DC 
20472.  (202)  646-2767. 
suppLEHEMTAar  mfoiiimtion:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspaper(8]  of  local 
circulation  and  nine^  (90]  days  have 
elapsed  since  that  publication.  The 
Adbninistrator,  has  resolved  any  appeals 
resulting  from  this  notification. 

Numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the  FIRMs 
for  eadi  commmiity  make  it 
administratively  ntfeaaible  to  pubBsh  in 
this  notice  all  of  the  changes  contained 
on  Ae  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  irf  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234) 


and  are  hi  accordance  with  the  Naticmal 
Flood  Insurance  Act  of  1988,  as 
amended  fTlde  Xm  of  die  Housing  and 
Urban  Dievelopment  Act  of  1968.  (Pub.  L 
90-4481. 42  U.S.C.  4001-4128.  and  44  CFR 
Partes.  ' 

For  rating  purposes,  the  revised 
community  number  is  shown  and  must 
be  used  for  aD  new  policies  and 
renewals. 

The  motfified  base  (lOO-year)  flood 
elevations  are  the  ba^  for  the 
floodplain  qtanngproyn^  measures  that 
the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  fosurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management 
measures  required  by  80.3  of  tfie 
program  rcgidalioas.  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  communfty  amy  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  establiaked  by  other 
Federal,  State  or  regional  entities. 

These  modified  base  flood  elevations 
shall  be  oaed  to  caladate  the 


appropriate  Bood  msurance  pteminm 
rates  for  aew  bulMings  and  their 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  Ibeii  cootents. 

The  changes  in  the  base  flood 
elevations  are  in  accordance  with  44 
CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administrator,  to  whom 
autkeritjr  has  been  delegated  by  the 
Director.  Fedend  Daieigency 
Management  Agency,  neveliy  lci  (ifies 
that  Ada  rule,  if  promnlgated  w9)  not 
have  a  sjgnincant  economic  in^>act  on  a 
substaatfd  nambei  of  snail  entities. 
This  nile  providea  nwline  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  ui>dated  krformation  and 
imposes  ro  new  leqniieaients  or 
regulations  on  participating 
communities. 

List  of  Subjecte  in  44  CFR  Part  SS 

Flood  insurance,  Floodptains. 

The  authority  citation  for  Part  65 
continues  to  read  as  fc^ws: 

AuAodly:  4Z  U.S.C  4001  et  teq.. 
Reoi^gaoiaitioa  Plan  Nol  3  of  Itrs.  EO.  12127. 
Section  es.4  is  amnided  by  addiiig  in 
alphabetical  seqaence  aew  enlriM  lo  the 
table. 


State  and  county 


Location 


Dale^ndnanwo* 
wwnMpwfMro  nottoe 


Chief  executive  officer  of  conwnunity 


ENectM«  dale  of 


Communl- 
tfHo. 


Florida: 

HiNsixxaugh  (Docket 
Na  FEMA-6924). 

Duval  (Docket  No. 
FEMA-6ae«). 

Georgia: 

FuHoaanlDaMA 

(Docket  No. 

FEMA-e824). 
Ubarty  (Docket  No. 

FEI«M-a024). 


Uninco^pQialBd 


cay  or  iackaonvilto 


Cook  (Docket  No. 
FEMA-6024). 

York: 

Erie  (Pocket  Nol 
FEIM-0e4). 


Ci^ef 

! 

VHaga  of  WtMabia„ 


No.  FEMA-6824). 

Texas: 

Demon  ftodalMD. 
FBM^8e4^ 

Ooan  and  Donton 
(Docket  No. 
FEMA-692t>. 


Tonnof 

CSy  of  Yonkars. 


CRy  of  Friaoo.. 


Dec  23.  1967  mJ  Dec.  30. 
Tser. 

Tampa  Tribune _ 

Jan.  24.  1968  and  Jan.  31. 

1968. 
florida  nitaa  Union 

Jaa  291  1988  and  ftb.  9, 


AUanla  Journal  CiMutMlon-. 
Oea  18. 1987  and  Oac.  2S. 

T987. 
Cumial  Ctmrtar. ._...™....... 

Oct  18^  1987  anri  Oct  23. 

1967. 
77M  Oaty  HaaU 


Tlie  Honorabta  Lairy  J.  Bro«m,  County  Ad- 
oiintstrator,  HUMxmugti  County,  P.O.  Box 
lite.  Tampa.  FhirUS  33801. 

The  Honanbla  Thomas  L  Hazouri,  Mayor. 
CMy  of  JlKkaorwaa.  220  East  Bay  Siraat 
148»Fhwr.jMkaon«Ma.  Florida  32202. 

The  HbiiuiaMe  Andtvw  J.  Young,  Mayor. 
Cly  ol  mam,  atf  Han.  68  MItctiaS 

Th*  HonooWa  O.C.  Martin,  Mayoi;  0%  of 
Flamingtan.  Route  1.  P.O.  Box  23.  Hnoa- 
31313. 


the 


Oac.  %  1987  and  OMx  18, 

1987. 

Amhant&MmtaiiBaa 

Jan.  29.  1968  and  Feb.  5. 

1966. 
The  Herald  Slalaaman. „ 

Jaa  28.  1986  and  Fab.  4. 

1966. 

Oenlon  f^oontCtaoMkta 

Dec.  3.  1987  and  Dec  10, 

1987. 
The  rriaco  Bntetpriae*. 


r.  vmga  oi  Wheeling,  255  Weat 
Dundee.  Wheeling.  Minoia  80090. 

The  Ihaarabli  Jotm  R.  Sharps  "Jinawiaei 
of  8ia  Tom  of  AmharaC  5683  Main 
Sfeaai  Wlamaiiani  New  York  14221. 

la.  NefwiM  Da  Santla,  aty  Mani«ar.  Yon- 
Mrs  CNy  Hil^  Ybraera,  Near  Vorii  10781. 


The  HonoraMaVfc  Burgesa.  Denton  Cnmiy 
JudQai  P—UH  County  Courthouaa,  401 
Meat  NUwy.  Oanlon.  TaxM7«ain. 

The  Hoaorabia  Randy  Elot,  Mayoi  of  ttia 
Cly  of  Friioo.  P.O.  Box  117.  Fiiaco. 
Texn790S4. 


Dec.  8. 1987  _ 
Jan.  19. 1966. 

Jan.  21. 1968. 
Oac  8^1987- 

Oct  Z  1987.... 


.120112 
120077 

1351S7 
130124 


170173 


Now.  18. 1987- 
JSn.  11.  1988.. 

Oac.  31. 1987„ 
Now.  20i  1987_ 


360908 


480774 
...  480134 
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Issued:  )un9  7, 1968. 

HaroMT.Di^||a«. 

Adminiatmtof.lFederal  Insurance 
Administration 

(FR  Doc.  8fr-l&S87  Filed  6-15-88;  8:45  am] 

HLUmCOOCt^fl 


ti 

44CFRPvt|to 
[Dodwt  Na  miA-Mn] 

Changea  in  nood  Elevation 
Detenninati^nB;  nortda  et  aL 

Aoeicv:  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency. 
ACTION:  Interim  rule. 

SUMNMRV:  T^s  rule  lisU  those 
communities  jwhere  modification  of  the 
base  (100-yelar)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  da^a.  New  flood  insurance 
premium  ratn  will  be  calculated  from 
the  modified  base  (100-year)  elevations 
for  new  buildings  and  their  contents  and 
for  second  layer  insurance  on  existing 
buildings  and  their  contents. 
DATis: Thesieimodified  elevations  are 
currently  in  ^ect  and  amend  die  Flood 
Insurance  R$ie  Map  (FIRM)  in  effect 
prior  to  this  determination. 

From  the  date  of  the  second 
publication  of  notice  of  these  changes  in 
a  prominent  local  newspaper,  any 
person  hSs  ninety  (90)  days  in  which  he 
can  request  through  the  community  that 
the  Administtator.  reconsider  the 
changes.  Thfie  modified  elevations  may 
be  changed  ^tiring  the  90-day  period. 
AOOREtscs:  [The  modified  base  (100- 
year)  flood  elevation  determinations  are 
available  for  Inspection  at  the  office  of 


the  Chief  Executive  Officer  of  the 
-  community,  listed  in  the  fifth  column  of 
the  table. 

Send  comments  to  that  address  also. 
row  RmTMPI  INTOmiATlOW  comtact; 
Mr.  lohn  L  Matticks.  Chief.  Risk  Studies 
Division.  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.(202)646-2787. 


kTioiirThe 
nuBierous  changes  made  in  die  base 
(100-year)  flood  elevations  on  the 
FIRM(8)  make  it  administratively 
infeasible  to  publish  in  diis  notice  all  of 
the  modified  base  (lOO-year)  flood 
elevations  contained  on  the  map. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
(lOO-year)  flood  elevation 
determinations  are  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions,  or  new  scientific  or  technical 
data. 

These  modifications  are  made 
pursuant  to  section  206  of  the  Flood 
Disaster  t¥otection  Act  of  1973  (Pub.  L 
93-234)  and  are  in  accordance  with  the 
National  Flood  Insurance  Act  of  1968.  as 
amended,  (Tide  Xm  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448)).  42  U.S.C  4001-4128.  and  44 
CFR  65.4. 

For  rating  purposes,  the  revised 
community  number  is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 

These  base  (lOO-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the' 
community  is  required  to  eidier  adopt  or 
show  evidence  of  being  already  in  effect 


in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  60.3  of  the  program 
regulations  are  the  minimum  that  are 
required.  They  should  be  construed  to 
mean  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time,  enact  stricter  requirements  on 
its  own.  or  pursuant  to  poUdes 
established  by  other  Federal  State  or 
regional  entities. 

The  changes  in  the  base  (lOO-year) 
flood  elevations  listed  below  are  in 
accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

list  of  Subjects  b  44  CFR  Part  65 

Flood  insurance,  Floodplains. 

The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Audmity:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  197a  E.0. 12127. 
Secticni  664  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


State  and  daUity 


Florida:  Orange. 


rr 


Georgia:  FuNon. 


Illinois:  Cook... 


New  Jersey:  Adiinh: 


OMahoma:  OUa^ma. 
Canadtev  CiaMwid. 
McCWn.and 
Pottawatomie. 


Location 


UrtnoorpOratsd 


Unincorporated 


City  of  Prospect  Heights. 

City  of  Brigantine 

City  of  Oklahoma  CNy 


(published 


May  26,  1968  and  June  2. 
1968. 

Nov.  12, 1867  and  Nov.  19. 

1967. 
AmmaJoumtlOonslllullon^ 

Mar.  24.  1968  and  Msr.  31, 
1988. 

Juno  16, 1988  and  June  23. 

1968. 
7Jf9  Pnss 

Apr.  18,  1968  «id  Apr  25. 

1988. 
Tim  D0yOUahoman 


Chief  executivs  officer  of  community 


The  Honorable  Thomas  R.  Sewel,  Oourtf 
Adminisbatufi  Orange  Oounty,  County 
Courthouse.  P.O.  Bok  1393,  Orlando,  Ror- 
Ida  32802-1393. 

The  Honwsble  Sam  Biownlse,  County  Msiv 
agar.  FuNon  County.  207  Adminisbalion 
BuMng,  166  Csniral  Avenue,  SW.,  Atlan- 
ta. Georgia  30336. 

The  Honorable  John  E.  QWgan,  Mayor.  Oty 
of  Prospect  Heights.  Oty  HsS.  4  East 

OWnp  MCUOnMI  nOMi  nTOipQCI  rMignV« 

Wnois  60070. 

Tlw  Honorable  George  McOermott,  CMy  M- 
minlssalor  for  ths  Oty  of  Brigantine,  1417 
wesi  iw^jaimie  nvenue,  ungamne,  riew 
Jersey  06203. 

Ths  Honorable  RoneM  J.  Nortek.  Mayor  of 
the  City  of  Oklahoma  Oty,  200  North 
WsHiar.  Oklahoma  Oty.  OkWnma  73102. 


Eftadivo  dslB  ol 


May  1^1986. 


Nov.  2. 1967. 


Mw.  15. 1968.. 


June  1,1988. 


Apr.  6. 1968.. 


Convnufir 
tyNo. 


120179 


135160 


170010 


345286 


405378 
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Stat*  and  county 


South  Careina: 
Aikan 


Chariealon.. 


Tannassatt:  ShoRiy ., 


Do.. 


Oo.. 


Texas: 

Twiant. 


OmiIon,  CoMfK 


Fort  Band- 


TaiTant. 
Oo.. 


DaHaa  and  Rockwitfl.. 


Ljocalioa 


IMnccKporalad 


tMvKOfpocatad 


Urmoorporated 


-do. 


-do.. 


Cily  of  AriMQlofi. 

CHy  of  Dallas 

Unncocpocatad 
IMnnparaiad 

Oly  of  Hurst 

atyo(No(th 

Hills. 

City  of  Rowlett- 


Apr.  7.  isaa  and  Apr.  14, 
AUcen  Standan/ 


June  2.  I9aa  and  Jan*  t. 


TheNetmOouriir.. 


Mar.  3,  isas  and  M 

198a 
Memphis  OH^  Mem. 


10, 


June  3,  1988  and  June  10, 
tMS. 

Commenml  Afipeef 

May  13.  1988  aiKl  M^  20. 

tges. 


Feb.  16,  1988  and  Fab.  23. 

1988. 

Artkigion  Daify  ^fenv....... 

Apr.  22.  1968  and  >^.  2a 

1988.     . 

The  nafti  Maiim§  Name ■ 

Apr.  11,  1988  and  Apr.  ia 

1988. 

The  HerMQmlBr. 

Fab.  It.  1988  aad  Fab.  ia 

198a 

The  HouHan  Poet 

Apr.  14.  1980  and  Apr.  21, 


il(Wailaana»r 
Apt.  U.  iota  and  Apr.  21. 
T98a 

Mar.  25,  1988  and  Apr.  1. 

1988. 
Romlett  Beeott/ American 


Omii 


i  officer  of  community 


Hi*  llpnoraMa  W.  Soolt  Bamaa,  CDunly 
Adrti'<i>Bfai.  Aaan  County.  828  KcNand 
Aawa.  Waal  Aikan,  South  Cwolina 
29801^^ 

Th*  HiwWiiial^  WMiam  Furtwanglar, 
County  AdmMalialui.  County 
2  Courlhoua*  Square, 
ChariaMooSoulh^rolna  29401. 

tTi*  tlpnoriWa  WtMam  N.  Morria,  Mayor. 
Shavy  Caunty,  180  North  Mid  Amarto* 
Maa  Roam  701.  Mompliia  Termaaa** 
38103. 

The  HonoHMa  MHam  N.  Monie,  Jn. 
Mayor.   Shefcy  CDwity,  180  North  Mid 

naaaaaSaNa 

Th*  HonenU*  VMMwn  N.  Monia.  Mayor, 
Shaljy  County.  180  North  Mid  America 
MaH,  0th  Ftoor,  MemptiiaL  Tarraaae* 
3aioa 

Th*  Honoiabi*  Rich«d  Graene.  Mayor  d 

the  CHy  oC  Arlinglon,  P.a  Boa  2S1,  Aithg- 

km,  Teaa  78004-4231. 
Th*  HonoraMa  Annatta  Strwaa.  Mayor  of 

Iha  Olyat  CMMa  Ctty  Haa  5  E  NodK 

Oalaa.T«B  75201. 
Th*  Honorable  Jodto  Staatwha.  FM  Band 

County  Judg^  P.O.  Box  aea  nctmoMk 

TaMi7748». 
Th*  HotRaM*  Jon  Undny,  Hwiia  County 

.^Mk^k:  M^M^^  fV^^^w  AAi^^^^^^fti^  I^^^L 

ing,  1001  Praaioa.HouateabTaaa*77«oa 
The  HbnoraUa  BM  Soudar,  Mayor  oi  »* 

CHy  of  Hwai  1506  Precinct  Une  Road, 

Hwat,  TaaaM  70064. 
Th*  NoHonbl*  Dan  Echola,  Mayor  of  9» 

Oly  of  North  RicMMtd  Hila.  P.O.  Boa 

18609,  North  RicMMid  MM,  Taxaa  7618a 
Th*  HonoqMeH.  C.  Ruyta,  Mayor  oflh* 

Cl^  of  RowM^  P.O.  BoK  99,  RowtofI, 

TaaaaTSOOa 


Effecllw* 


.  St,  1( 


12.  IS 


Fab.  22, 1988 

Apr.  24. 
Maya 


Communi- 
lyNa 


450002 
466412 

470214 
470214 

<7an4 

485454 

480171C 


480287 
480801 
480807 
48018SB 


HMoldT.Diiiy**. 

Administntor.  Federal  kaurance 
Adminutntion. 

Issued:  June  7, 19ea 

[FR  Doc.  88-13988  Filed  6-15-68: 8:45  as^ 

t  oooK  aria^i-M 


44CFRPart67  j 

Final  Flood  Elevation  Daterminationa 

aoency:  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 


Modified  base  (lOO-year) 
flood  elevations  are  finalized  for  the 
cofamoBities  listed  bdow. 

These  modified  elevations  are  the 
basis  for  the  floodplain  management 
measans  that  the  conmiunEty  is  required 
to  either  adopt  or  show  evidence  of 
being  already  in  effect  in  order  to 
qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program. 


EFFECnvi.MkTB  Tlie  date  of  issuance  of 
the  Flood  lasonmce  Rate  Map  (PERM) 
showing  axxfified  base  flood  elevations, 
for  tfte  cfHBBBmraty.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  maps  are  avaflable  for  in^pectioo 
indicatiNl  on  the  table  below: 

I  See  talne  l)elow: 


KnON  COWTACR 

Mr.  John  L  Matticks.  Chief,  Risk  Studies 
Division.  Federal  Insiirance 
Administration.  Federal  Emergency 
ManageaenI  Agency,  Washington,  DC 
20472,  (202)  Me-2767. 

Federal  Enaargsncy  Management 
Agsncy  gliPsa  Botica  of  the  final 
detemiaatfona  of  flood  elevations  for 
each  oonmnmlty  listed.  IVoposed  base 
flood  elevatiaiis  or  proposed  modified 
base  flood  devations  have  been 
pablished  in  the  Federal  Registei  for 
each  community  listed. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  Xm  of  the 
Housing  and  Urban  Development  Act  of 


1968  (Pub.  L  9(M48)),  42  U.S.C.  4001- 
4128.  and  44  CFR  Part  67.  An 
opportunity  for  the  commimlty  or 
individuals  to  appeal  the  proposed 
detemuoatioa  to  or  through  die  i 

community  for  a  period  of  ninety  (90)  I 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
flood^ilain  managsment  in  flooi^iraae 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  ot  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Eaiergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also.  tUs  rale  is  not  a  major  role  imder 
terms  of  Executive  Order  12291.  so  no 
regulatory  analyses  bave  been 
proposed.  It  does  not  involve  any 
collection  of  information  for  purposes  of 
The  Paperworic  Reduction  Act 


mm 

-rr- 
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Ust  of  Subia^  in  44  CFR  Part  67 
Flood  Instance,  Floodplains. 

PART«7-(iMIENDE0] 

The  authorf  ^  dtatton  for  Part  67 
continues  to  ^ad  as  follows: 

Amlnrily:  49  ij.S.C.  4001  et  seq.. 
ReorganixBtkiiii  Pin  No.  S  of  tBTt,  B.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  eticouraged  to  review  the 
proof  Flood  Itourance  Study  and  FIRM 
available  at  the  address  dted  below  for 
each  community. 

The  modified  base  flood  elevations 
are  finalised  |$  the  communities  Ustod 
below.  Eleva<ibna  at  selected  locations 
in  each  comm^ty  are  a^own.  Any 
appeals  oi  thtjpnqMsed  base  flood 
elevations  wl^ldi  were  received  have 
been  resolved  by  the  Agency. 


9tm,attnommKt0tt 


OmmIvI 


fSwioiiniMis— fciws 


nMMMraw 


mmtmmLmmt 
Spring  Ornitm: 


fOwtl 


•on  in 

IMI 
IfMMMl 


•VIS 


••70 
•S74 


••.713 


^  a%/rMMM)MMr  M«w  «« ■oo*g  Ml* 


SI01M 


nmj  Q««i 


.Alfl  SMSta^ 

MOlUMainAlIMM* 

ly  800  Imi  SoMWM 

*«*;y 

•molNuMg 

JmsIommm 

MntafNuMagSkw 

M 

AppMHtMti 

ly  ao  IM  upMMM 

*  ol  B  Norti 

PMnNV- 

JuMdOMMk 

WMOfSMMHtfM 

moiSHMHWMMir! 

lySas 

JuMupMM 

»K                .       . 

UvaMwaMl 

M  tM  rtiiiw 

StHOmk 
Affmimmth  3UH0  tttt 


tt  fmm 


•OlMl 


»PplCI*IMIil|   t^SOOlMl 


I  OncIw  •!  AMe  WMit.  400  EM  LMhMn 
Amm*.  HmuM,  OMomta  02343. 


CwHy 


»nwni*Mii>  lao  im 

SouawmRMHc  ~ 


oino  Coun^  PlwMa  wtf 

DiMintM.  !••  Lm  Oip  Road.  UhMt,  CkWer- 


I  OT  WOT  MWIIIV  WKI  MVnV  flSy». 

rlS0B«M«MOl 


fOOpSl 
tItM 


ton  in 

•M 

(NOWOl. 


•3J074 

*3J0tS 


•IMS 

•12W 

•1254 

•127« 

•ias7 


#1 


#3 


•1»11 
•151S 


•t93S 

•1S3S 
•1547 


•iaB4 
•1331 


•• 
•• 

•• 


ORy/ToOTi/Coirniir  toiMt  Of 


COUMMOO 


OiMly  (MNMivwaiaS  «<Mi| 


SMMfyuifAhw: 


ol  aw 


S330  tM 

ctfmOmk 

<2S0  IM 

d  Fat  CM* 

3.730  IM 
ol  riA  QMk 

«IF«OMi 

um  IM 

ol  Ml  CM* : 

Smlggmimmiiimr  TWtoMkX- 
Al  wMMni  cavoMo  bOHndwy  el  •>•  Tomi  el 


Ol  •« 

oTaio 


ol  Wm 


Sao  IM  upoMM  ol 
iMidvy  el  aw  Tom  ol  Tokando— 

ooHMMio  botfidofy  el  Vm  T<mmi  d  Toiundo 

Ai  aeolom  oetporalo  taMidvy  ol  •)•  Tom  ol 

TOIwMo 

liao  ■•  aMUMo  lor  feMpaeaeii  m  aw  Son- 
MiayBi  Oounty  fImwiq  CoiMraMiO'iors  dftoe, 
306  (MM  Cofendo  Awnua.  TMunda.  Cokxada 


AI 


740  IM 
elOonwiCraah 
900  IM 


tfownMPMffi  of  oonMu> 


1130  I* 
ol  Comal  Otaak 
•OIM 


elSoiidtflna 


S40<M< 


lAW  IM  twaraaw  ol  Miala 


Araiojc  l36'6oiMh 
•1435. 


M  vw  Town 
Saaai.  Talwida, 


aoapai 
tilaal 


ts& 


'1304 

*13«4 

Msai 


•Tiaa 

*72a6 
•7302 


'7362 
•735t 
•73*5 
•7373 
'73a3 

•73a» 
'<74aa 

•7410 
•7420 

^••717 

••7as 

••72* 
••774 


••717 
••725 
••731 
••73a 
••74^ 


••7^4 
••774 
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Sm*.  OMy/Town/CouMy  (ourc*  ol  Noodmg  and 


OoaMNaWIS) 

UnaOukh 

UpMWRi  ol  Kipling  SkMl 


fOapMl 


OoMMraam  Ol  PwM  SMM. 

„„ 

UpMTMm  ol  ParfM  SMM 

WP8flM    ■QUI 

'  lOO-Vaw  aood  oonlained  in  ■»  diMMl 

HM.  7500  WaM  29Vi  AMntw.  whMl  Ridga. 
Caiiomia. 

QEORQM 

DockalNOL  M22) 

At  moutt 

MaaXRMA 

Abau  960  iaai  upataMi  ol  Handaraon  Oaak 
Road.    

fwmencwm  tmncn. 

AIIWJU*-     ™ .. 

Atom  0.96  miaupairaamoilnlaralala  2*6 

lap*  aaaaabta  tar  laigitllaii  at  Itia  PlMning 
Oapartmanl.  Oacaiur.  Gawgia. 


I  (cNyt,  Boyd  CoMilV  (FEMA  OoetMl  Ma. 
••2S) 
SMrOMt: 


Jual  upakaam  d  Oaeani  A«anua„ 


_  Atouij.2  laiaa  i^ataaw  ol  US.  Roula  411  „ 

All 


Jual  upalraam  el  Norteft  SouMtm  (Wtaay ~. 

i«a  awilMa  tar  laaHBHaii «  Ma  Qly  OtrtTa 
OIRca.  CHy  Audtoiiuni.  Roma.  Gaoigia. 


Ataui  1180  laai 


and  Cook  CowMlaa 

CMiowoAMar 

el  Lriw  Cook 


Atom  1120  iaai 
Atom  2750  laai 


olUkaCoatiRoad... 
d  Laha  Cook  RmmI-. 


at  iha  Vihga  HaN. 
SSO  Waukagan  Road.  Oeerfiald  Minoit. 


iMIIiliMaka  Cewwy  ffEMA 
Hartt  Nol9M2) 

U*0  Bamngkin  Ormh: 
Jual  upakaam  ol  Kalaay  Road. 


Atom  1900  laai  upakaam  ol  Kalsay  Road- 


m  mourn _ i 

Atom  2450  lam  upaka«n  ol  momh 

•775 
*7S6 

roNarLatoOaWt- 
At  momh 

*737 

Atom  2860  laat  upakaam  ol  RiMr  Road  ...- 

•737 

Hapa  aindkHa  tar  Iwapifaw  at  the  u*a  Bar- 
rtngton  Plannng  Commlarion.  Bamngton.  Wt- 
noia. 

Oalano  (clly),  WiIgM  County  (FEkM  OodHir 
Na-aiM) 
Soulh  Fdrit  Oom  fUm: 
Atom  2.4  mdaa  dawnakapm  ol  Bridga  Avanua.. 
Atom  1.0  mlaa  downakaam  ol  f 


at  kiaClly  HA 
205  Bridga  Awanua  Oalano,  Minnaaota. 


Mea  Cowily  (unkMOfponNad  araaa)  (FEMA 
Doekal  Na.  801«) 

5SiMM  lafkar  Atong  antra  ahoraina.- 

aHmrJMaMAUrtairAkingankraahoratna 


•8361 

m 

•9406 

•S4ie 


*906 

•8S6 

••27 


•6»7 
•WO 

•B20 

•*» 

••11 


•asa 

•664 
•066 


•778 


••17 
*•!• 


•1004 
•1004 


SIM»  C%/T(Min/Oounly  MWM  Of  lloo«no  Mtf 

locaHon 

ion  in 
taal 

OMoa.  2ia  Nommaai  Thad  Skaai.  FMbauR. 
Mnnaaala. 

MnHkflKA 

Uncoki  (cHy).  Uacaalar  OoiMlr  <raiA  OpdMt 

Jual  upakaam  d  Hokwaa  Ulia  Dim 

Atom  2100  iad  i^ataam  d  TOti  Skaai. 

Oaparknant  OountyONy  BuiMkig.  Unodn. 

NEVAM 

lioaCWMly<FEIM 
••») 

Staamkod  Ovak.' 

Jud  dowmakaant  d  Pambroka  OiWa 

AppiarimaMy  1,200  tad  upakaam  d 

brakaCMwa 

AppraimaMy  5,520'  lad  makaam  d 

broka  EMwa 

AppRxamddy  6.400  lad  upakavn  d 

brekaOriw 

AppraakMMy  9260  lad  upakaam  d  Pam- 

breka  Ortwa.. . 

naaring  OMrion,  CMy  d  Rma  450  SI  CWr 
Skaat,  Rank,  Nawada  8a60e 

0 

Saaamtod  OvMt 

Jud  douNidraam  d  Pamlwika  Orfua 

Appwriwddy  1,200  lad  i»akadw  d 

bR)k«  OriM 

Apprerimddy  5,520  lad  upakaam  d  P«m- 

bidia  Oikfa ™ 

Appcortndaly  0J6O  lad  i»»iam  d  Pam- 

braka  (Mm 

Waahoa  Ccwily  Enginaar-a  OMoa,  1206  MM 
9kMi,  Rano.  Navada  6-r520. 

LanMi  (lawnk  Madaen  CoaHy  (FOfM 

GanadMi  Owaft  Appiw*wdd>  200  lad  up- 
akaam d  Sanaca  Tdnpka  biMga 

Town  Hdl  206  Sodh  RalMaboro  Skaat  Can- 
aikMa,  Naiv  YoiIl 

Unlen  (teamk  Sroena  Coanly  (PEMA  OechM 
No,  OkSS^ 
AtonttuAa  Ovalt' 
AppradmaMy  1.960  lad  {37  m»t)  upakaam  d 

Rcda  26  Bildga 

AppioximaHly  5.000  iaal  (6.K  miiiii  tipdri^ 

d  Roma  26  Brtdga » 

Mwa  avaaaMa  for  kiapaman  d  tia  Toian 
Cidk'a  (Moa,  3111  &  Mata  Skad,  Cndwai, 
NaarYofk. 

OKLAHOMA 

— — *— t«Wrfc  dia—UMn  aw  oaaga 
Cotadiaa  (FCMA  Oaabd  N*.  ••M) 

Cmy /Mar  Appradmaidy  46  lad  upakaam  d 

Tuxado  Boulavdd..«.».. „„„„„«. 

Aioa  Owak.* 

50  lad  upakaam  d  downakaam 

60  iaiiii  idakadii  d  asT  Hiijhl 

way  75/Wadiinglon  Bodavard 

AppfOHknddy  3.400  lad  upakaam  d  U.& 

Highway  7Smaahkigton  Bomawdd 

/MoaOwknCddy: 
Appro«kndd>  20  «a»i  upakaam  d  mod  down- 


•12S6 

•12S6 


•4301 
•4391 
•4391 

•439e 

•43(6 


•4301 
•4391 
•4395 


•466 


•833 
•834 


•674 

•678 
•804 
•707 


Slala.  Oly/Toan/Oounly  aowea  d  toodng  and 


At 


lOaaft 


26  lad 


of  doww 


•6  lad 
rah 

30 

Ma. 

40 


idlwaiy  Hal. 


Ctty  (cMykI 


AppfQMiMOIply  2.000  tool 

I2and  Skad 

AI  upakaam  aida  d  S.W.  Il9«t 


d  &w 


112ll~ 


d  &w. 


Titmmy  4  m  Tilbuimf  t  af 
At  oenNuanoa  wMi  TWhdw  1  d 


nppfOHinoli^  2.300  fool 


d  S.W. 

oifaw. 


TMiOadt 


AMnMa~ 


aidad/^iaar 
1,360  ia 


Oaafc- 

500  lad  bakiw 
Oraak 


At 


120  la 
Cnak 


TduMaCnak.. 


1.5231 

Oaak 
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HaraU  T.  OaiyM. 

Admiiustmtor,  Federal  Imarance 
Administration. 
Issued:  June  7, 1968. 

[FRDoc.  88-13588  Filed  6-15-88;  8:45  am] 

MUJNO  CODE  6718-21-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docks*  No.  S7-S20;  mi-SWSl 

Radto  Broadcasting  ServiMs; 
Rochester,  MN 

aoency:  Federal  Conununications 
Commission. 

action:  Final  rule. 

SWMIANV:  This  document  substitutes 
FM  Channel  243C2  for  Channel  244A  at 
Rochester,  Minnesota,  in  response  to  a 
petition  filed  by  Olmstead  County 
Broadcasting  Co.  We  shall  also  modify 
the  license  of  Station  KWWK  to  specify 
operation  on  Channel  243C2  in  lieu  of 
Channel  244A.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  luly  18, 1988. 

FOR  FURTHEII INFONMATION  CONTACT 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUFfLEMENTAIIV  NrOWMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-250. 
adopted  April  29. 1988,  and  released 
June  3. 1988.  The  full  text  of  diis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
firom  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800, 2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
PART  73-(  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  td  read  as  follows: 

Autiwrity:  47  U.S.C  154.  303. 

S  73.202    [Amwided] 

2.  In  §  73.202(b),  the  Table  of  FM 
AHetments  under  Minnesota  is  amended 
by  deleting  Channel  244A  and  adding 
Oiannel  243C2  at  Rochester. 
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Federal  Communications  Coramissi(Hi.  } 
Stove  Kaminer,  j 

Deputy  Chief,  Policy  and  Rules  Division^ 
Mass  Media  Bureau. 

[FR  Doc.  88-13553  Filed  &-15-88:  8:45  am] 
BMJJNO  cooc  erif-oi-M 


47CFRPart73 

[MM  Docket  Na  ST-^eS;  RM-S976] 

Radio  Broadcasting  Services; 
Kirtcsvilie.  MO 

AQENCV:  Federal  Communications 
Commission.  ! 

action:  Final  rule. 

summary:  This  docimient  substitutes 
FM  Channel  229C2  for  Channel  228A  at 
Kiricsville,  Missouri,  in  response  to  a 
petition  filed  by  Admiral  Broadcasting 
Corporation.  In  addition,  we  shall  also 
modify  the  license  of  Station  KTUF(FM) 
to  specify  operation  on  Channel  229C2 
in  lieu  of  Channel  228A  in  accordance 
with  Sl.420(g)  of  the  Commission's 
Rules.  The  coordinates  for  Channel 
229C2  are  40-13-38  and  92-36-35.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  July  25, 198& 

FON  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-653a 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-469, 
adopted  May  11, 1988.  and  released  June 
9, 198&  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  ntmnal  business  hoars  in 
the  FCC  Dockets  Btandti  (Room  230), 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  qiay 
also  be  purchased  from  the  i 

Commission's  copy  contractors. 
International  Transcription  Service, 


(202)  857-3800, 2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

PART  73-{  AMENDED] 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

I     Aulfaacity:  47  U.S.C.  154. 303. 

's  73.202    [AmwMtod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri  is  amended 
by  deleting  Channel  228A  and  adding 
Channel  22gC2  at  Kiricsville. 

Federal  Communications  Commission. 

Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-13551  Filed  6-15-86;  8:45  am] 

Wfumm  CODE  s7i>-oi-« 


47  CFR  Part  73 

[MM  Dodwt  Na  §7-502;  RM-6052] 

Radio  Broadcasting  Services;  Star 
Lalce,  NY 

AQENCv:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


:  The  Commission,  at  the 
request  of  Tla  A.  Soliday,  allocates 
Channel  290B1  to  Star  Lake.  New  Yotk. 
as  the  community's  first  local  FM 
service.  Channel  290B1  can  be  allocated 
to  Star  Lake  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  1&4  kilometers  (11.4  miles) 
southeast  to  avoid  a  short-spadng  to 
Station  CHEZ-^^  Channel  291C1. 
Ottawa.  Ontario,  Canada.  The 
coordinates  for  this  allotment  are  North 
Latitude  44-00-38  and  West  Longitude 


74-56-07.  Canadian  concurrence  has 
been  received  since  Star  Lake  is  located 
within  320  kilometers  of  the  U.S.- 
Canadian border.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  July  18, 1988.  The 
window  period  for  filing  applications 
will  open  on  July  19. 1988.  and  close  on 
August  18. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Leslie  K.  ^lapiro.  Mass  Media  Bureau. 
(202)  634-653a 
tUFFUOIBNTARY  WIFORMATION;  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-502. 
adopted  April  29, 1988.  and  released 
June  3. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1019  M  Street  NW.. 
Washington.  DC.  "rhe  complete  text  of 
this  decision  may  also  be  purchased 
bom  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800. 2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 

PART73-(AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AudMiity:  47  U.&C  154, 303. 

S73.202   (AinsiMledl 

2.  Section  73.202(b),  die  FM  Table  of 
FM  Allotments  for  New  York  is 
amended  by  adding  the  following  entry. 
Star  Lake.  Channel  290B1. 

Federal  Communications  Commission. 
Stove  Kamiiiar. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  86-13552  Filed  6-15-8S;  8:45  am] 
SMJUNQ  COM  srii-ei-M 


1988 


UMI 


..^U: 


22497 


Propoisecl  Rules 


FadanI  Rasblar 

Vol.  53,  No.  116  j 

Thursday,  June  10,  1968 


This  Mction  df  the  FEDERAL  REGISTB1 

to  the  pubic  of  the 
propoeed  issuance  of  ndes  and 
regulalions.  TtiB  purpose  of  these  notices 
is  to  give  in^srested  persons  an 
opportunity  to  ipertidpste  in  the  nile 
meking  prior  ^  the  adoption  of  the  final 


^ 


DEPARTMEflr  OF  AGRICULTURE 
AgridMural  Maricvtlng  Sarvic» 
7CFRPwtl 


lllarica 


United  StatM  Standards  for  QradM  of 
Mixed  Nut*  MtlwShaM 

agency:  Agrifcultural  Mariceting  Service, 
USDA. 

action:  Notioe  of  withdrawal  of 
proposed  I 


Is  action  will  withdraw  the 
proposed  nils  to  amend  the  voluntary 
United  Stat^  Standards  for  Grades  of 
Mixed  Nuto  i*  the  Shell.  The 
amendment  would  have  reduced  the 
minimum  percent  requirement  for  each 
species  of  nut  in  a  mixture  for  the  U.S. 
Extra  Fancy  l^nd  U.S.  Fancy  from  10  to  5 
percent.  Conunents  receiveid  in  response 
to  the  propof  ad  rulemaking  indicate  a 
significant  Idck  of  consensus  within  the 
industry  over  the  proposed  amendment 
DATE  This  Withdrawal  is  effective  June 
16, 1988. 
FOR  FURTHBI INRMMATION  CONTACT: 

Philip  C.  Eaattnan.  Fi«sh  Products 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  pf  Agriculture,  P.O.  Box 
96456,  Room  2056  South  Building. 
Washington,  DC  20090-6456.  (202)  447- 
2185. 

SUPKEMCNTIARV  tNTOMNATION:  The  U.S. 

Standards  fqe  Grades  of  Mixed  Nuts  in 
the  Shell  weit  established  in  August 
1965  and  wel^  last  revised  in  August 
1981.  The  st^adards  specify  that  the  five 
tree  nut  speoifes  of  Almonds,  Brazils, 
Filberts,  Pecans  and  Walnuts  shall  be 
included  in  a  mixture.  The  U.S.  Extra 
Fancy  and  U.8.  Fancy  grades  in  the 
standards  finher  provide  that  each 
species  shall  xmstitute  a  minimum  of  10 
percent  and  e  maximum  of  40  percent  of 
a  mixture,    i 

A  laige  paldcer  and  mariceter  of  in- 
shell  mixed  iitats  requested  that  the 
ctirrent  stan^^s  be  amended  to  relax 
the  minimum  percentage  required  for 
each  species  from  10  to  5  percent  in  the 


U.S.  Extra  Fancy  and  U.S.  Fancy  grades. 
The  packer  contended  that  due  to  crop 
shortages  most  packagers  of  mixed  in- 
shell  nuts  have  sometimes  had  problems 
meeting  the  10  percent  minimum  for 
individual  species  in  a  mix. 

On  March  9. 1968,  a  notice  of  4 
proposed  rule  to  amend  §  51.3521-2  of 
the  United  States  Standards  for  Grades 
of  Mixed  Nuts  in  Oie  Shell  (7  CFR 
51.3521-2)  was  published  in  the  Federal 
Ragistar  (Vol.  53  No.  46, 7531-2)  with  a 
period  for  comment  ending  April  8, 1988. 
The  proposal  would  have  reduced  the 
minimum  percent  of  mixture 
requirement  for  eadi  of  the  five  nut 
species  in  a  mix  for  the  U.S.  Extra  Fancy 
and  U.S.  Fancy  grades  from  10  to  5 
percent. 

By  number,  the  comments  were  about 
evenly  divided  between  those  favoring 
the  proposal  and  those  opposing  it. 
Among  areas  and  interest  groups, 
comments  in  support  were  relatively 
concentrated,  while  those  in  opposition 
were  more  widely  dispersed. 

Generally  the  comments  in  support  of 
the  proposal  stated  that  with  a  5  percent 
minimum  for  eadi  nut  species  in  a  mix. 
it  would  be  easier  to  meet  the 
requirements  and  this  would  be 
particularly  beneficial  in  years  when  a 
nut  species  may  be  in  short  supply. 

The  comments  that  were  received 
against  the  proposal  generally 
express^  the  lack  of  any  real  need  for  a 
change  in  the  grade  standards.  Most  of 
those  same  comments  also  indicated 
that  the  basic  economics  of  business 
encourage  packers  of  mixed  nuts  to  use 
the  least  expensive  nuts  to  fill  out  a  mix. 
Therefore,  nut  species  that  are  more 
expensive  to  produce  and  market  could 
be  constantly  reduced  to  a  level  to  just 
meet  the  5  percent  minimum  in  the 
proposed  amendment.  Under  the 
proposed  U.S.  Extra  Fancy  and  U.S. 
Fancy  grades  of  mixed  nuts,  80  percent 
of  the  mixture  could  be  comprised  of 
only  two  species,  with  the  remaining  20 
percent  divided  among  the  remaining 
three.  Currently  any  two  species  can 
together  account  for  no  more  than  70 
percent  of  the  total  because  the 
remaining  three  species  must  each 
comprise  10  percent.  Some  of  the 
opponents  of  the  proposal  pointed  out 
that  reducing  the  minimum  from  10  to  5 
percent  would  in  effect  cut  their  "maricet 
share"  by  SO  percent 

In  view  of  die  lack  of  consensus  that  a 
reduction  of  the  minimum  required  for 


each  nut  species  would  meet  the  needs 
of  the  entire  mixed  nut  industry,  the 
notice  of  proposed  rule  is  being 
retracted. 

The  U.S.  Department  of  Agriculture  is 
prepared  to  assist  industry  in  continuing 
efforts  to  resolve  their  complex  issues 
and  encourages  industry  representatives 
to  further  discuss  their  areas  of  concern. 

In  consideration  of  the  foregoing,  the 
notice  of  proposed  rule  published  in  the 
Fedaial  Regislar  (Vol.  53,  No.  46  7531-2) 
on  March  9, 1968,  is  hereby  withdrawn. 

List  <rf  Sul^ects  in  7  CFR  Fart  51 

Agricultural  commodities. 

AudMrity:  Sec*.  203. 205, 60  Stat.  1067.  as 
amended  (7  US.C  1622-1624). 

Done  in  Washington,  DC,  on  June  13, 1988. 
I.  Patrick  Boyle. 
Adwtnutrator. 

[PR  Doc  88-13648  Rled  6-15-68;  8:45  am] 
SNAJm  OOK  MW-ai-ll 


7CFRFwt51 

Unitad  StatM  Standards  for  Qradas  of 
rfssn  lomaioss 

AQCNCV:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  of  withdrawal  of 
advance  notice  of  proposed  rule. 


r:  This  action  will  withdraw  an 
advance  notice  of  proposed  rule  to 
amend  tfie  United  States  Standards  for 
Grades  of  Fresh  Tomatoes  that  would 
have  revised  size  designation 
requirements,  required  mandatory  size 
markings,  and  eliminated  commingling 
of  sizes  within  any  container.  Comments 
received  in  response  to  the  advance 
notice  of  proposed  rulemaking  indicate  a 
significant  lack  of  consensus  within  the 
industry  over  the  proposed  revisions. 
DATE  This  withdrawal  is  effective  June 
16.1988. 

PON  FUNTHER  INFONMATION  CONTACT: 
Paul  W.  Manol,  Fresh  Products  Branch, 
Fruit  and  Vegetable  Division, 
Agricultural  Maiketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456,  Room  2056-South,  Washington, 
DC  20090-6456.  (202)  447-5410. 

SUPMAKNTAIIV  mromiATION:  The 
United  States  Standards  for  Grades  of 
Fresh  Tomatoes  were  last  amended  in 
December  1976.  In  June  1987,  the  Florida 
Tomato  Committee,  the  Florida  Tomato 


L^' 
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Exchange,  and  the  Cahfomia  Fk^h 
Market  Tomato  Advisory  Board 
petitioned  the  Department  to  consider  a 
revision  of  the  standards  size 
designations  and  packaging  , 

requirements.  | 

On  November  18. 1987,  an  advance 
notice  of  proposed  rule  to  amend 
§  51.1859  of  the  United  State*  Standards 
for  Grades  of  Fresh  Tomatoes  (7  CFR 
51.1850)  was  published  in  the  Federal 
Ragiatar  (VoL  5Z  No.  222, 44131-44132) 
with  a  period  for  comment  ending 
Januaiy  19, 1988.  The  suggested  dianges 
would  have  (1)  required  that  the  size  of 
tomatoes  in  any  container  be  specified 
on  the  container.  (2)  eliminated  the 
conuningling  of  different  sizes  within  a 
package,  and  (3)  established  four  new 
size  designations  with  a  2/32  inch 
overlap  between  each  size  designation. 

Ninety-six  comments  were  received 
during  the  official  period  for  comment. 
Approximately  48  percent  of  the 
comments  supported  all  the  suggested 
changes. 

While  the  industry,  in  general,  agrees 
that  uniform  size  designation 
terminology  and  container  markings 
would  be  beneficial,  different  segments 
within  the  industry  are  sharply  divided 
over  the  issues  of  changing  the  diameter 
requirements  of  the  present  size 
designations  and  ttie  elimination  of 
commingling  of  different  sizes  within  a 
package.  In  view  of  the  lack  of  any 
substantial  consensus  as  to  whether  the 
suggested  changes  in  diameter 
requirements  and  the  elimination  of 
commingling  would  meet  the  needs  of 
the  entire  industry  at  this  time,  the 
advance  notice  of  proposed  rule  is  being 
withdrawan. 

Withdrawal  will  in  no  way  inhibit 
industry  representatives  from  discussing 
these  areas  of  concern  with  the  entire 
industry.  The  Department  is  prepared  to 
assist  industry  in  its  continuing  efforts 
to  resolve  these  complex  issues. 

In  consideratioa  of  the  foregoing,  the 
advance  notice  of  proposed  rde 
published  in  the  Federal  Ref^ater  (VoL 
52,  No.  222. 44131-44132)  on  November 
18, 1987,  is  hereby  withdrawn. 

List  of  Subjects  in  7  CFR  Part  51 

Agricultural  commodities. 

Authority:  Sees.  203. 205. 60  SUt.  1087,  as 
amended.  1090  as  amended:  7  U.S.S.  1822- 
1624. 

Done  in  Washington.  DC,  on  June  7. 1988. 
I.  Patrick  Boyle. 

Admiaiatrator,  Agricultural  MaHt^ng 

Service. 

[FR  Doc.  88-13647  Filed  6-lfr-8a:  8.-45  am] 


7CFRPartS1 

[Doctot  Number  AaiS-FV-88-021PR] 

Sweet  Peppers;  Grade  Standards 

agency:  Agricultrual  Marketing  Serivce. 

USOA. 

action:  Proposed  rule. 


r.  This  proposed  action  would 
revise  the  United  States  Standards  for 
Grades  of  Sweet  Peppers.  The  proposal 
would  allow  sweet  peppers  widi  pod 
colors  other  than  green  or  red  to  be 
certified  to  a  U.S.  Grade.  The  West 
Mexico  Vegetable  Distributors 
Association,  s  trsde  association 
representing  major  sweet  pepper 
importers,  producers,  and  growers,  has 
requested  the  USDA  to  revise  the 
paragraphs  pertaining  to  color.  This 
change  would  improve  marketing 
information  and  communication 
between  shippers  and  receivers  of  sweet 
peppers  with  pod  colors  other  than 
green  or  red.  The  Agricultural  Marketing 
Service  (AMS).  in  cooperation  with 
industry,  has  the  responsibility  to 
develop  and  improve  standards  of 
quality,  condition,  quantity,  grade,  and 
packapng  in  order  to  encourage 
uniformity  and  consistency  in 
commercial  practices. 
date:  Comments  must  be  received  cm  or 
before  August  15. 198& 
ADDRESS:  Interested  parties  are  invited 
to  submit  written  comments  concerning 
this  proposaL  Comments  must  be  sent  in 
duplicate  to  the  Docket  Clerk.  Fruit  and 
Vegetable  Division.  Agricultural 
Marketing  Service.  U.S.  Department  of 
Affricultuie.  P.O.  Box  96456w  Rooor  2085. 
South  Building.  Washington.  DC  2008O- 
6456.  Comments  should  reference  the 
date  and  page  number  of  this  issue  at 
the  Fsdsrsl  Bagistst  and  will  be  made 
available  for  pubhc  inspection  in  the 
above  office  during  regular  business 
hours. 


FOR  FURTHBI INSORMATION  CONTACR 

Paul  W.  ManoL  Fresh  ProdiMits  Bl-snch. 
Fruit  and  Vegetable  Divisim. 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agricalture,  P.O.  Box 
96456.  Washington.  DC  20080-6456,  (202) 
447-64ia 


:  This  rule 
has  been  reviewed  under  Executive 
Order  12291  and  Departmental 
Regulation  1521-1  and  has  be«i 
designated  as  "^onmajor"  under  the 
criteria  contained  therein. 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act,  the 
Acbninistrator  of  M4S  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 


proposed  reviston  of  the  standards  for 
sweet  peppers  will  not  impose 
substantial  direct  economic  costs, 
recordkeeping,  or  personnel  workload 
changes  on  small  entities,  arid  will  not 
alter  the  market  share  or  competitive 
position  of  these  entities  relative  to 
large  buisnesses.  Inspection  and 
certification  under  the  U.S.  standards  is 
performed  only  at  the  request  of  s 
shipper  or  handler,  so  sny  additional 
costs  to  affected  entities  will  be 
voluntarily  assumed  by  such  entities.  In 
addition,  dits  sction  iHoposes  changes  to 
the  U.S.  Standards  for  Grades  of  Sweet 
Peppers  which  brings  the  standards  into 
conformity  with  current  marketing 
practices. 

The  United  States  Standards  for 
Grades  of  Sweet  Peppers  were  last 
revised  in  December  1963.  Industry 
representatives  have  requested  that  the 
standards  be  revised  to  change  the  color 
requirements  for  the  U.S.  Fancy,  No.  1. 
and  No.  2  grades. 

In  recent  years,  sweet  peppers  with  a 
pod  color  other  than  green  or  red  have 
been  developed  and  introduced  into 
marketing  channels.  USDA  inspectors 
are  frequently  requested  to  apply  the 
U.S.  grade  standards  to  a  pepper 
shipment  showing  various  colors  such 
as.  white,  brown,  purple,  black,  orange, 
or  yellow  pod  color.  Although  the  grade 
requirements  can  be  applied,  the 
shipment  cannot  be  certified  to  a  U.S. 
grade  because  the  standards  currently 
require  grade — certified  sweet  peppers 
to  be  either  green  or  red. 

In  order  to  allow  these  U.S.  grade 
standards  to  be  applied  to  sweet 
peppers  having  a  pod  color  other  than 
green  or  red.  the  West  Mexico 
Vegetable  Distributors  association,  a 
trade  association  representing  major 
sweet  pepper  importers,  producers,  and 
growers,  has  requested  USDA  to  revise 
the  paragraphs  pertaining  to  color.  This 
proposal,  if  adopted,  wouJd  allow 
shipments  of  sweet  pepper  of  any  pod 
color  to  be  certified  to  a  US.  grade. 

List  of  Subjects  in  7  CFR  Part  51 

Fresh  fruits.  Vegetables,  Other 
products  (inspection,  certification,  and 
standards). 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  Part  51  be 
amended  as  follows: 

PART  SI— (AMENDED] 

1.  The  authority  dtation  for  7  CFR 
Part  51  continues  to  read  as  follows: 

Authority:  Sect.  203. 205. 60  Stat.  1067.  as 
amended,  (7  U.S.C.  1622. 1624). 
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2.  In  SabpiH--United  States 
Standards  fdr  Grades  of  Sweet  Peppers. 
§  51.3270.  paragraph  (b)  would  be 
las  follows: 


revised  to 
SS1.3270 


(b)  Go/or. 
meets  all  the 


Fahqr 


y  lot  of  peppers  which 
.    tquirements  of  this  grade, 
except  \ho9ti  plating  to  green  color,  may 
be  designated  as  "U.S.  Fancy"  with  the 
characteristic  color  specified  in 
connection  «Uth  this  grade,  provided 
that  at  least  jep  percent  of  the  peppers 
show  any  amount  of  the  characteristic 
color,  and  pi|i)vided  further,  that  if  the 
peppers  fail  to  meet  the  color 
requirement  of  either  "U.S.  Fancy"  or 
"U.S.  Fancy  (color  specified)."  they  shall 
be  designateid  as  "U.S.  Fancy  Mixed 
Color."  (See  Tolerances.  S  51.3274). 
3.  Section  6tl.3271.  paragraph  (b) 
would  be  reined  to  read  as  follows: 


{51.3271 


Uit.llo.1. 


(b)  Color,  jfiny  lot  of  peppers  which 
meets  all  the  t^quirements  of  this  grade, 
except  those  relating  to  green  color,  may 
be  designateid  as  "U.S.  No.  1"  with  the 
characteristic  color  specified  in 
connection  utrith  this  grade,  provided 
that  at  least  tio  percent  of  ttie  peppers 
show  any  aii|iDunt  of  the  characteristic 
color,  and  provided  further,  that  if  the 
peppers  fail  to  meet  the  color 
requirement  of  either  "U.S.  No.  1"  or 
"U.S.  No.  1  (tolor  specified)."  they  shaU 
be  designated  as  "U.S.  No.  1  Mixed 
Color."  (See  Tolerances.  S  51.3274). 

4.  Section  g  51.3272.  paragraph  (a) 
would  be  revised  to  read  as  follows: 


(a)  Color,  f^iy  lot  of  peppers  which 
meets  all  the  requirements  of  this  grade, 
except  those  relating  to  green  coIot,  may 
be  designateid  as  'VS.  No.  2"  with  the 
characteristic  color  specified  in 
connection  Mdn  this  grade,  provided 
that  at  least  Gp  percent  of  the  peppers 
show  any  aitibunt  of  the  characteristic 
color,  and  provided  further  that  if  the 
peppers  fail  to  meet  the  color 
requirement  Ibf  either  "U.S.  No.  2"  or 
"U.S.  No.  2  ((»lor  specified),"  they  shall 
be  designated  as  "U.S.  No.  1  Mixed 
Color."  (See  Tolerances,  9  51.3274). 

Done  in  Wa|4iington,  DC,  on  June  9, 1968. 
].  Patrick  Boyii 

Adminiatralok  Agricultural  Marketing 

Service.  | 

(FR  Doc  8a-l|449  Filed  6-15-68: 8:45  am] 
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7  CFR  Part*  1106  and  1126 

(Docket  Noe.  AO>231-AS6  and  AO-210- 
A4a;DA-a»-1101 

MUk  In  the  Taxaa  and  Southwest  Ptarifw 
MarkatfnQ  Aiaaa;  Holloa  of  Haavino  on 
iTopoaaa  Minananienis  n  leniaiiva 
Mancalino  Aoraements  and  Ordara 

AOINCV:  Agricultural  Marketing  Service. 
USDA. 

ACTKM:  Notice  of  public  heering  on 
proposed  rulemaking. 


:  The  hearing  is  being  held  to 
consider  {Moposals  by  three  cooperative 
associations  to  amend  the  producer- 
handler  definitions  of  the  Texas  and 
Southwest  Plains  milk  orders.  The 
hearing  was  requested  by  Associated 
Milk  Producers.  Mid-America  Dairymen, 
and  Southern  Milk  Sales,  which 
represent  a  substantial  number  of  dairy 
farmers  who  supply  the  markets.  The 
proposals  would  establish  additional 
requirements  that  would  have  to  be  met 
by  fluid  milk  processors  that  sell  more 
milk  than  is  produced  on  an  average 
size  farm  (150.000  pounds  of  fluid  milk 
sales  per  month  for  the  Texas  order  and 
100,000  pounds  for  the  Southwest  Plains 
order)  to  quaUfy  as  producer-handlers 
and.  Uius.  be  exempt  from  the  pricing 
and  pooling  provisions  of  the  orders. 
The  cooperatives  state  that  the 
proposals  would  exempt  all  existing 
producer-handlers  but  are  intended  to 
apply  to  large  fluid  milk  hcmdlers  that 
are  adjusting  their  plant  and  farm 
operations  to  qualify  as  producer- 
handlers.  Proponents  contend  that  the 
amendments  are  necessary  to  maintain 
orderly  marketing  conditions  and  have 
requested  that  the  changes  be 
considered  on  an  expedited  basis. 
DATE:  The  hearing  will  convene  at  9:00 
a.m.,  local  time,  on  July  19, 1988. 
ADORCsa:  The  hearing  will  be  held  at  the 
Holiday  Inn,  Dallas-Ft.  Worth  Airport 
South.  4440  West  Airport  Freeway, 
Irving.  Texas  75061  (214)  399-1010.  '■ 
FOR  nniTNER  iNFoaaiATiON  contact: 
John  F.  Borovies,  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  90456,  Washington, 
DC  20090-6456,  (202)  447-2089. 
SUPM.EMENTAIIV  INFOMIATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  the  Holiday  Inn. 
Dallas-FL  Worth  Airport  South,  4440 
West  Airport  Freeway,  Irving,  Texas 
75061  (214)  399-lOia  beginning  at  OKW 


a.m..  local  time,  on  July  19, 1988,  with 
respect  to  proposed  amendments  to  the 
tentative  marketing  agreements  and  to 
the  orders  regulating  the  Jiandling  of 
milk  in  the  Texas  and  Southwest  trains 
marketing  areas. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  and  the  appHcable  rules 
of  practice  and  procedure  governing  the 
fonuulation  of  maifcetlng  agreements 
and  mariceting  orders  (7  CFR  Part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed     " 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreements 
and  to  the  orders. 

Evidence  also  will  be  taken  to 
determine  whether  emergency 
marketing  conditions  exist  that  would 
warrant  omission  of  a  reconunended 
decision  under  the  rules  of  practice  and 
procedure  (7  CFR  900.12(d))  with 
respect  to  the  proposals. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  This  Act 
seeks  to  ensure  that,  within  the  statutory 
authority  of  a  program,  the  regulatory 
and  information  requirements  are 
tailored  to  the  size  and  nature  of  small 
businesses.  For  the  purposes  of  the  Act, 
a  dairy  farm  is  a  "small  business"  if  it 
has  an  annual  gross  revenue  of  less  than 
$500,000,  and  a  dairy  products 
maflufactiu«r  is  a  "small  business"  if  it 
has  fewer  than  500  employees.  Most 
parties  subject  to  a  milk  order  are 
considered  as  a  small  business. 
Accordingly,  interested  parties  are 
invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on  small 
businesses.  Also,  parties  may  suggest 
modifications  of  these  proposals  for  the 
purpose  of  tailoring  their  applicability  to 
small  businesses. 

List  of  Subjects  in  7  CFR  Parts  1106  and 
1126 

Milk  marketing  orders.  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Parts 
1106  and  1128  continues  to  read  as 
follows: 

Audiority:  Sees.  1-19, 48  Stat.  31.  as 
amended:  7  U.S.C  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

Proposed  by  Associated  Milk 
Producers,  Inc.;  Mid-America  Dairymen, 
Inc.;  and  Southern  Milk  Sales,  Inc.: 
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Amend  the  Texas  order  (Part  1126)  in 
the  foilowing  manoeR  , 

PropQaalNal 

Amend  1 112B>8  by  adding  paragraph 
(f)  to  read  as  foUowa: 


§iias.a 


(0  Exempt  handler.  Any  handler  that 
has  monthly  roate  disposition  of  1S(^000 
pounds  or  less  wriD  be  exempt  from  the 
pricing  and  pooling  provisions  of  this 
order.  However,  sndi  handler  most  ffle 
periodic  reports  as  prescribed  by  die 
market  administrator  to  enable 
determination  of  the  exempt  status  of 
such  handler. 

Proposal  No.2 

Revise  §  1126.10  to  read  as  foDows: 

"Producer-handler**  means  a  person 
who  is  engaged  in  the  production  of  milk 
and  also  operates  a  plant  from  whidh 
during  the  month  fluid  milk  products, 
except  filled  milk,  is  disposed  of  only 
direct  to  consumers  through  home 
delivery  retail  routes  or  through  a  retail 
store  located  on  the  same  property  as 
the  plant,  and  who  has  been  so 
designated  by  the  market  administrator 
upon  his  determination  that  all  of  the 
requirements  of  this  sectimi  have  been 
met,  and  that  none  of  the  conditions 
therein  for  cancellation  of  such 
designation  exists.  All  designations 
shall  remain  in  efiect  until  cancelled 
pursuant  to  paragr^h  (c)  of  this  section. 

(a)  Requii«ments  for  designation.  (1) 
The  pnxhicer-handler  has  and  exercises 
(in  his  capacity  as  a  handler)  complete 
and  exclusive  control  over  the  operation 
and  management  of  a  plant  at  whidi  he 
handles  and  pmoesses  milk  received 
from  his  milk  productioB  resovrces  and 
facilities  (designated  as  such  pursuant  to 
paraph  (bXl)  of  this  section),  die 
operation  and  management  of  which  are 
under  the  complete  and  exclusive 
control  of  the  producer-handler  (in  his 
capacity  as  a  dairy  former). 

(2)  The  producer-handler  neither 
receives  at  his  designated  milk 
production  resources  and  facilities  nor 
receives,  handles,  processes  or 
distributes  at  or  through  any  of  his  milk 
handling,  processing  or  distributing 
resources  and  facilities  (designated  as 
such  pursuant  to  paragraph  (b)(2)  of  this 
section)  milk  products  for  reconstitution 
into  fluid  milk  prodncts.  or  fluid  milk 
products  derived  from  any  source  other 
than: 

(i)  His  designated  milk  production 
resources  and  faciHties, 


(ii)  Pool  plants  within  the  limitation 
specified  in  paragraph  (cK2)  of  this 
section,  or 

(iii)  Nonfat  milk  solids  which  are  used 
to  fortify  fluid  milk  products. 

(3)  llie  pradnoerhaadkr  is  neither 
diwdly  nor  faidJiecdyaaaociated  with 

a  finandal  tntetttt  «■  ■■»«««i»—  henrilsr's 
operation;  nor  is  any  other  handler  so 
associated  wMi  the  producer-handler's 
operation. 

(4)  The  prodecer  handier  is  neitfier 
directly  hbr  hidirectly  associated  with 
the  business  or  management  of.  nor  has 
a  financial  interest  in  another  producer's 
operation  (hi  this  or  any  federal  order). 

(5)  Designation  of  any  person  as  a 
producer-handler  foBowing  a 
cancellation  of  his  prior  designation 
shall  be  preceded  by  performance  in 
accordance  with  paragraphs  (a)(1),  (2). 
(3)  and  (4)  of  diis  section  for  a  period  of 
one  month. 

(b)  Resources  and  facilities. 
Designation  of  a  person  as  a  producer- 
hfflMfler  shaO  include  the  detennination 
and  desi^tstian  of  Ae  milk  production, 
handling,  processing  and  distoibutbig 
resources  and  facilities,  afl  of  which 
sbaO  be  deemed  to  constitute  an 
integrated  operation,  as  follows: 

(1)  A  BiiHc  prodnction  resources  and 
facilitiett  All  resources  and  facilities 
(milking  herd(s).  bidMuigs  hoiuring  soch 
herd(8),  and  the  land  on  which  sudi 
buildings  are  located)  used  for  the 
production  of  milk: 

(i)  Which  are  directly,  indirectiy  or 
partially  owned,  operated  or  controDed 
by  the  pnHiaoer4undler 

(ii)  la  which  the  predecer-handler  in 
any  way  has  an  faitetest  including  any 
contrw^ual  airanaement:  and 

(iii)  Which  are  directiy,  indirectly  or 
partially  owned,  operated  or  controDed 
by  any  partner  or  stockholdsr  of  the 
producer-handler. 

(2)  As  Bilk  handling,  proceestog  and 
distributioa  reaoocces  and  facilitiee:  All 
resources  and  facilities  (including  store 
outlets)  used  for  hjiniiteng,  processing 
and  distributing  any  fluid  milk  fooduct 

(i)  Which  are  direct^,  hidirectly  or 
partially  owned,  operated  or  controlled 
by  the  producer-handler,  or 

(ii)  In  which  the  producer-handler  in 
any  way  has  an  biterest  hicluding  any 
contractural  arrangement  or  with 
respect  to  which  the  producer-handler 
directiy  or  indirectly  exercises  any 
degree  of  management  control 

(c)  Canoeflation.  The  designation  as  a 
producer-handler  shall  be  cancelled 
under  any  of  the  conditions  set  forth  hi 
paragraphs  (c)  (1)  and  (2)  of  diis  section 
or  upon  determination  by  the  market 
administrator  that  any  of  die 
requirements  of  paragraphs  (a)  (1).  (2), 


(3)  and  (4)  of  this  section  an  ad 
conthuiing  to  be  net  Sufih  cancellatfon 
is  to  apply  to  any  month  hi  wUdi  the 
requirements  are  not  met  or  the 
conditions  fat  cancellation  occurred. 

(1)  Milk  from  tiie  desi^Mted  mOk 
production  resources  and  facilities  of 
the  producer-handler  is  deUvered  in  die 
name  of  another  person  as  producer 
mflk  to  another  handler  mider  this  or 
any  oner  sBdend  order. 

(2)  The  produoer-handler  handles  fluid 
milk  products  derived  from  sources 
other  than  the  designated  milk 
production  fodlities  and  resources,  with 
the  exception  of  purchases  from  pool 
plants  hi  die  fonn  of  fhdd  nriBc  products 
which  does  not  exceed  the  lessor  of  5 
percent  of  his  Class  I  di^poeition  during 
the  BMioth  or  SAW  pounds. 

(d)  Ptabfic  amoanoement  The  maricet 
adminiatrator  shall  pobHdy  announce 
the  name,  plant  locatiaa  and  fona 
location(s)  ol  persons  designated  as 
producer-handlers,  of  tiiose  whose 
designations  have  been  cancelled  and 
the  eflfective  date  of  producer-handler 
status  or  kiss  of  produoB^handtter  status 
for  each. 

(e)  Burden  of  estabUshiiv  and 
maintaining  prodncer-handler  status. 
The  burden  rests  upon  the  handler  who 
is  designated  as  a  producsrhaadler  to 
establish  throng  raoords  rsquirad 
pursuant  to  §  lOOas  of  Ais  ^apter  diat 
the  requirements  set  forth  in  paragraph 
(a)  of  tiiis  section  have  been  and  are 
continuing  to  be  met  and  that  the 
conditions  set  forth  in  paragraph  (c)  of 
this  section  for  cancellation  of 
designation  do  not  exist 

ProposalNaS 

Amend  1 1126.12  by  adding  a  new 
paragraph  (b)(6)  to  read  as  follows: 

§1126.12    Produoor. 

•        •        •        •        •         ■     j 

(b)  '  *  • 

(6)  Any  person  that  delivers  milk  to  or 
receives  niilk  froni  a  predncei^handler 
or  an  exempt  handler  specified  in 
S  112eba(l).  or  who  has  disposition  t^ 
fluid  milk  products  to  consumers  st  the 
farm  in  excess  of  110  potsads  per  day 
during  the  month. 

Proposal  Na  4 

Amend  the  faitroduetery  text  of 
S  1126.86  to  read  as  follows: 


I1126JS 


As  his  pro  rata  share  of  the  expense  of 
administratiaB  of  this  part  aadi 
handler,  including  a  producer-handler, 
shall  pay  to  the  market  athaimstntor  on 
or  before  the  ISth  day  after  the  end  of 
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the  month  flour  cents  per  hundredweight 
or  Budi  less^  amount  as  the  Secretary 
may  presa^  with  respect  to: 


Proposal 

Amend  s^^rtioiis  •.  lOi  12.  and  85  of  die 
Southwest  fii^m  order  (Part  1106)  to  be 
identical  to  iropoeals  1  through  4  for  the 
Texas  otdefntet  1126)  excqrt  ttiat  the 
"isajaon  poUKb"  specified  in  Proposal 
No.  1  shool^be  "lOOgOOO  pounds"  and 
the  "four  ccolts"  specified  in  lYoposal 
Na  4  sboddlbe  "six  cents". 

Proposedl  ^  the  Dairy  Division. 
Agricultural  M>riceting  Service: 

Proposal  Ne,6 

Make  su(^  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agrsementolind  the  orders  confonn  with 
any  amendiieBts  thereto  that  may  result 
from  this  h^ariag. 

Copies  of!  mis  notice  of  hearing  and 
the  order  mMr  be  prooued  from  the 
Market  AdeMstrator  of  the  respective 
order  or  from  the  Hearing  Cleik.  Room 
107a  Soudi  l^nikling,  United  States 
Departmenli  of  Agriculture.  Washington, 
DC  202G0,  o^imay  be  fatspected  there. 

Copies  of  iie  transcript  of  testimony 
taken  at  thej  hearing  will  not  be 
available  for  distribution  throu^  the 
Hearing  Clerk's  office.  If  you  %vish  to 
purchase  a  ^Opy,  arrangements  may  be 
made  with  the  reporter  at  the  hearing. 

From  the  tfane  that  a  hearing  notice  is 
issued  and  i^ntil  the  issuance  of  a  final 
decision  in  ejprooeeding.  Department 
employees  {involved  in  the  decisional 
process  are  Ardiibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  With  any  person  having  an 
interest  in  t|^  proceeding.  For  this 
particular  piiceeding.  the  prohibiten 
applies  to  eftployees  in  the  following 
oiganizatioiiil  units: 

OfBce  of  thf  Secretary  of  Agriculture 
Office  of  dM  lAdministrator.  Agricultural 

Marketing  Service 
Office  of  the  General  Counsel 
Dairy  Divisiiia,  Agricultural  Marketing 

Service  (V^asfaington  (rfBce  mly) 
Office  of  the  Market  Administrator. 

Texas  and  iSouthwest  Plains 

Marketing  JAreas 

Procedurail:  matters  era  not  subject  to 
the  above  p^ehiUtion  and  may  be 
discussed  at  eny  time. 

Signed  at  V|rMhington.  DC  on  June  10, 
1988. 


WUImbT 

(FR  Doc  8»-lil(M4 


Deputy  Adtniifiatrator,  Marketing  Programs. 
Filed  6-15-88: 8:45  am] 


DELAWARE  RIVER  BASIN 
COMMISSION 

18CFRP«t420 


AQCNCv:  Delaware  River  Basin 

Commission. 

ACTION:  Proposed  rule  and  public 

hearing. 


r.  Notice  is  hereby  given  ttat 
the  Delaware  River  Basin  Commission 
will  hold  a  public  hearing  to  receive 
comments  on  a  proposed  amendment  to 
its  Comprdien^ve  Flan  and  Basin 
Regulations— Water  St4>ply  Charges  to 
include  water  diarges  for  water  use  at 
hydroelectric  power  projects.  Hie 
hearing  will  be  part  of  the  Commission's 
regular  business  meeting  whidi  is  (^en 
to  the  public 

DAm:  The  public  hearing  is  scheduled 
for  Wednesday.  August  3, 1968 
beginning  et  1  A>  pjn.  Persons  wishing 
to  testify  at  the  hearing  are  requested  to 
register  with  the  Secretary  prior  to  the 
hearing,  llie  comment  closing  date  will 
be  determined  at  the  hearing. 
APOWWlt;  Written  comments  should 
be  submitted  to  Susan  M.  Weisman. 
Delaware  River  Basin  Commission.  P.O. 
Box  TSOa  West  Trenton.  New  Jersey 
0862&  The  puUic  hearing  win  be  held  in 
the  Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive.  West  Trenttn,  New  Jersey. 


ikTioN  contact: 
Susan  M.  Weisman  Commiasicm 
Secretary,  Delaware  River  Basin 
Commission.  Telephone  (609)  883-950a 


Background  and  Ratioaale 

In  1964  the  Commission  assumed  the 
obligation  to  repay  the  Federal 
Government  for  the  water  supply  costs 
of  Federal  reservoira  constructed  in  the 
Basin. 

Subsequently,  the  Commission 
formulated  as  water  charges  program 
which  applies  to  both  new  surface  water 
usen  and  ttose  whose  taking  exceeds 
their  legal  entitlement  The  charge  was 
determined  to  be  the  weighted  average 
unit  cost  of  water  supply  st^$d  in 
Federal  rsservoiw  on  britalf  of  tt» 
Commissioa.  and  was  designed  to  be 
recompnted  whenever  new  or  additional 
storage  having  diSsfent  unit  costs  was 
added  to  the  system.  The  revenues  thus 
obtained  provide  the  funds  for  ammal 
repayment  to  the  Federal  Government 

The  initial  charge,  reflecting  the  costs 
of  the  first  reservoir,  Beltiville,  was 


established  in  1674  at  four  cents  per 
thousand  gallons  for  consumptive  use 
and  four-tenths  of  a  mill  for  non- 
consumptive  use.  In  1976,  die 
Commission  amended  its  Basin 
Regulations— Water  Supply  Charges  by 
increasing  tfie  rate  charged  for  buin 
surface  water  ^withdrawals  bom  four  to 
six  cents  per  thousand  gallons  for 
consumptive  use,  and  from  four-tenths 
to  six-tenths  of  a  mill  per  thousand 
gallons  for  non-consumptive  use  to 
reflect  the  unit  water  supply  costs  of  the 
Blue  Marrii  Reservoir. 

Article  9  of  the  Delaware  River  Basin 
Compact  provides  that  the  waten  of  the 
Delaware  River  and  its,  tributaries  may 
be  Impounded  and  used  by  or  under 
authority  of  the  Commission  for 
generating  hydroelectric  power  and 
energy,  in  accordance  with  the 
Comprehensive  Plan.  Proposed  new 
hydroelectric  power  projects  are 
reviewed  by  the  Commission  under 
section  3.8  of  the  Compact  in  order  to 
ensure  compatibility  with  other  water 
resources  management  objectives.  In 
July  1980  the  Commission  held  a  public 
hearing  on  a  proposed  amendment  to  its 
Comprehensive  Man  concerning 
hydroelectric  power  polk:y.  Among  its 
provisions,  the  policy  proposed  diat  the 
use  (rf  Basin  waten  for  the  generation  of 
hydroelectric  power  would  be  subject  to 
a  charge  by  the  Commission. 

While  the  Commission  did  not  adopt 
that  proposaL  it  has  since  received 
applications  for  approval  of  certain 
hydroelectric  power  projects  to  which 
the  provisions  of  Basin  Regulations- 
Water  Siqiply  Chaiyes  do  apply. 
However,  the  existing  water  supply 
charges  were  not  structured  with  the 
operational  characteristics  of 
hydroelectric  projects  in  mind. 
Consequently,  staff  was  directed  to 
develop  recommended  changes  to 
Resolution  No.  74-6  to  establish  an 
appropriate  system  of  water  suppy 
charges  applicable  to  hydroelectric 
projects. 

With  this  in  mind,  the  Commission  is 
now  proposing  revisions  to  its  Basin 
Regulations— Water  Suiq>ly  Charges  to 
establish  a  system  of  chuges  that  would 
be  more  appropriate  for  such 
hydroelectric  projects. 

The  subject  of  die  hearing  will  be  as 
follows:  Amendment  to  the 
Comprehensive  Flan  and  Basin 
Regulations— Water  Supply  Chaiges 

List  of  SubjecU  in  U  CFR  Part  426 

Water  supply  policy. 

Part  420is  iHoposed  to  be  amended  as 
follows: 
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PART  420-[AyENDED] 

1.  The  Authority  citation  for  Part  420 
continues  to  read  as  follows: 

Autority:  Pub.  L.  87-328  (75  Stat.  688). 

2.  Section  420.51  is  added  and  an 
undesignated  center  heading  is  added 
preceding  it  to  read  as  follows: 

Hydroelectric  Power  Water  Use  Charges 

§  42a51    Hydroetoctrfc  power  plant  water 


(a)  Annual  base  charges.  Owners  of 
conventional  run-of-river  hydroelectric 
power  plants  that  beneHt  from  water 
storage  facilities  owned  or  partially 
owned  by  the  Conunission  shall  pay  an 
annual  base  charge  to  the  Conunission. 
The  amount  of  the  base  annual  charge 
shall  be  one  dollar  per  kilowatt  of 
installed  capacity. 

(b)  Annual  variable  charges.  In 
addition  to  the  base  charge  established 
in  paragraph  (a)  of  this  section,  annual 
charges  based  on  power  generated  at 
each  facility  will  be  asssessed  as 
follows: 

(1)  Owners  of  hydroelectric  power 
plants  that  benefit  from  increased 
hydraulic  head  to  the  hydroelectric 
project  as  a  result  of  investments  by  the 
Conunission  shall  be  charged  one  mill 
per  kilowatt-hour  of  energy  produced. 

(2)'  Owners  of  hydroelectric  power 
plants  that  derive  additional  benefit 
from  increased  flows  available  to  the 
hydroelectric  project  that  would  not 
have  been  available  without  the 
Commission-sponsored  project  shall  be 
charged  one-half  mill  per  kilowatt-hour 
of  eneigy  produced.  No  charges  for 
increased  flows  will  be  required  when 
charges  for  increased  hydraulic  head  are 
in  e^ect. 

(3)  Charges  for  the  use  of  any  facilities 
such  as  pipe  conduits,  outlet  worics,  and 
so  on,  installed  in,  on  or  near  a 
Commission-sponsored  project  that 
benefit  the  hydroelectric  project  in  any 
way  will  be  determined  on  a  case-by- 
case  basis  as  approved  by  the  | 
Commission.             ^                        .    | 

(c)  Credits.  The  owner  of  any 
hydroelectric  generating  facility  shall 
receive  a  credit  against  the  water  use 
fee  otherwise  payable  to  the 
Commission  for  any  amount  which  the 
Commission  receives  from  the  U.S. 
Army  Corps  of  Engineers  or  from  the 
Federal  Energy  Rc^atory  Commission. 

(d)  Exemptions.  No  payment  will  be 
required  when  hydroelectric  power 
facility  use  charges  would  amount  to 
less  than  $25  per  year.  Retroactive 
charges  will  not  be  assessed  for 
facilities  which  have  already  obtained 
Conunission  approval  pursuant  to 


Section  3.8  of  the  Delaware  River  Basin 
Compact  ■ 

(e)  Payment  of  bills.  The  amount  due 
each  year  shall  bear  interest  at  the  rate 
of  1%  per  month  for  each  day  it  is 
unpaid  begining  30  days  after  the  due 
date.  Payments  are  due  within  30  days 
of  the  end  of  each  calendar  year.  Annual 
base  charges  will  be  prorated  for 
periods  less  than  a  year. 

Delaware  River  Basin  Compact  75  Stat.  688. 

Suaan  M.  Wdmaii, 

Secretary. 

June  7, 1988. 

[FR  Doc  88-}3527  Filed  6-15-88: 8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

30CFRPart75 

Automatic  Emargency-Parfcing  Braltaa 
for  RublMr^Tirwl,  Self -Propalad 
Electric  Face  Equipment;  Pulilie 


AQENCv:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  Notice  of  public  hearing. 

summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  will  hold  a 
public  hearing  on  its  proposed  rule  for 
automatic  emergency-pairidng  brakes  for 
rubber-tired,  self-propelled  electric  face 
equipment.  The  hearing  will  be  held  in 
Charleston.  West  Virginia,  and  will 
cover  the  major  issues  raised  by 
comments  submitted  in  response  to  the 
proposed  rule. 

DATES:  All  requests  to  make  oral 
presentations  for  the  record  should  be 
submitted  at  least  five  days  prior  to  the 
hearing  date.  Immediately  before  the 
hearing,  any  tmallotted  time  will  be 
made  available  to  persons  making  later 
requests. 

The  public  hearing  will  be  held  on  July 
12, 1988,  begiiming  at  9:00  ajn. 

ADOfiESSES:  The  hearing  will  be  held  at 
the  folllowing  location:  Holiday  Inn 
Heart  of  Town  Comer  of  Washington 
and  Broad  Streets,  Delegate  Room. 
Charleston,  West  Virginia  25301. 

Send  requests  to  make  oral 
presentations  to:  Mine  Safety  end 
Health  Administration,  Office  of 
Standards.  Regulations  and  Variances. 
Room  631. 4015  Wilson  Boulevard, 
Arlington.  Virginia  22203. 

FOR  RJRTNKR  WiTORMATtOM  CONTACT: 

Patricia  W.  Silvey.  Director.  Office  of 
Standards.  Regulations  and  Variances. 
MSHA.  Hione  (703)  23&-19ia 


supetaMPiTARV  information:  On 
March  1. 19ea  MSHA  published  a 
proposed  safety  standard  that  would 
require  autcHnatic  emergency-paricing 
brakes  on  rubber-tired,  self-propelled 
electric  face  equipment  used  in 
underground  coal  mines  (53  FR  6512).    I 
The  automatic  emergency-paridng 
brakes  described  in  the  proposal  engage 
when  there  is  e  loo  of  power  to  such 
equipment,  and  could  be  activated  by 
the  equipment  operator  in  an  emergency 
situation.  The  brakes  also  act 
automatically  as  a  parking  brake  when 
the  equipment  is  intentionally 
deener^ed.  The  standard  was 
proposed  under  section  101  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977(30U5.C811). 

The  written  comment  period  for  this 
proposed  rule  ended  on  May  2. 1988.  In 
the  comments  on  the  proposed  rule. 
MSHA  received  requests  for  a  pubUc 
hearing.  The  purpose  of  the  public 
hearing  is  to  receive  relevant  comment 
and  respond  to  questions  about  the 
proposed  rule.  The  hearing  will  be 
conducted  in  an  informal  manner  by  a 
panel  of  MSHA  officials.  Aldiough 
formal  rules  of  evidence  will  not  apply, 
the  presiding  official  may  exercise 
discretion  in  excluding  irrelevant  or 
unduly  repetitious  material  and 
questions. 

The  public  hearing  will  begin  with  an 
op«ung  statement  from  MSHA. 
followed  by  an  opportunity  for  members 
of  the  public  to  make  oral  presentations. 
During  diese  presentations,  the  hearing 
panel  will  be  available  to  answer 
relevant  questions.  At  the  discretion  of 
the  presiding  offidaL  speakers  may  be 
limited  to  a  maximum  of  20  minutes  for 
their  presentations.  Time  will  be  made 
available  at  the  end  of  the  hearing  for 
rebuttal  statements.  A  verbatim 
transcript  of  the  proceeding  will  be 
taken  and  made  part  of  the  rulemaking 
record.  Copies  of  the  hearing  transcript 
will  be  made  available  for  review  by  the 
public. 

MSHA  will  also  accept  additional 
written  comments  and  other  appropriate 
data  from  any  interested  party, 
including  those  not  presenting  xxbI 
statements.  Written  comments  and  data 
submitted  to  M91A  will  be  included  in 
the  rulemaking  record.  To  allow  for  the 
submission  of  any  post-hearing  f 

comments,  the  rectHd  will  remain  open 
until  July  29. 19e& 

Issues 

Commenters  questioned  a  number  of 
provisions  contained  in  the  proposal. 
However,  some  portions  of  the  rule 
raised  issues  of  particular  concern, 
which  are  discussed  below.  MSHA  will 
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specifically  ^dress  these  issues  at  the 
public  heniM  and  solicit  comments  on 
them  in  addition  to  any  other  aspects  of 
the  propoM^lrule. 

A.  Scope  of^  Pfopoaed  Rule 

As  proposQd,  the  rule  would  apjriy  to 
rubber-tired|  fedf-propelled  electric  face 
equipment  uMsd  undet^oand.  widi  die 
exception  of  Equipment  with  drive 
mechanismai  that  iweclude  movonent 
when  paike^  or  equipment  that  travels 
at  a  maxim^li  apeed  of  2^  miles  per 
hour  or  leas  Ifind  which  has  a  paildng 
brake.  Somei  tommenters  requested  that 
the  scope  of 't^  rale  be  expanded  to 
require  automatic  emergency-parking 
brakes  on  omby  and  dinel  equipment. 
as  well  as  elactric  face  equipment  In 
support  of  tn^  poaitioos.  commenters 
stated  that  onttby  and  dieselixiwered 
equipment  wHthoat  emergency-paiking 
brakes  pose  jas  great  a  hazard  to  miners 
as  equipmei^t|  powered  1^  electricity  and 
used  in  face  lareas. 

Commented  also  requested  changes 
in  the  scope  <tf  the  excepticma  listed  in 
the  proposal  In  response  to  the 
Agency's  re<|ae8t  for  comment,  one 
commenter  suggested  eliminating  the 
exception  forjequipment  which  has  a 
maximum  optrating  speed  of  2.5  miles 
per  hour,  explaining  that  slower  moving 
equipment,  tjUch  as  roof-bolting 
machines,  cqfld  pose  pinning  and 
crushing  hazards  to  miners.  Other 
commenters  liequested  that  certain  types 
of  personnel  carriers  and  worm-gear 
driven  equipment  be  excepted  firom  the 
rule  becausej  pf  their  design  and  use. 

r  fi)r  and  Implementation 
tRuIe 

Some  comttenters  requested 
withdrawal  of  the  proposed  rule  on  the 
grounds  that  (here  has  been  an 
insufficient  demonstration  of  risk  to 
miners  to  jtu|t|fy  the  projected  cost  of 
compliance.  One  party  requested  that 
the  technical  feasibility  of  compliance 
with  the  proposal  be  considered  by  an 
independent  body  of  experts,  and  that 
promulgatioi^  <of  the  rule  be  dielayed 
pending  the  tiOmpletion  of  standards  for 
underground  equipment  brakes  being 
developed  by  the  Society  of  Automotive 
Engineers. 

In  formnladng  the  proposed  rule,  the 
Agency  ntilil^  two  compilations  of 
haulage  andi^chinery-related  fatality 
data  for  the  periods  1968  through  1977, 
and  1978  thriiigh  1987.  In  response  to 
requests  by  tommenters.  MSHA  is 
presently  nn^rtaking  a  more  in-depth 
study  of  the  faBulage-related  fataHties 
whidb  have  b^curred  nndeiground  fi'om 
1978  through  the  present  to  determine 
the  impact  of  a  requirement  for 
automatic  emeigency-parldng  brakes. 


The  results  of  that  study  wiU  be  made 
part  of  the  rulemaking  record. 

Commenters  also  suggested  that 
automatic  application  of  the  emeigency- 
paiidng  brake  upon  the  unlntentiooal 
loss  of  power  could  incraaae  the  risk  of 
injury  to  miners,  in  the  preamble 
published  widi  the  proposed  rule,  the 
Agency  recognized  the  risk  refetred  to 
and  acknowledged  that  a  slight  time 
delay  between  an  unintentional  power 
loss  and  fiill  engagement  of  the 
emergency  brake  would  be  acceptable 
and  encouraged  in  order  to  protect 
equipment  operations  from  physical 
injury.  Hie  intent  of  the  standard  is  to 
provide  for  the  rapid  arresting  of 
equipment  motion  when  the  brake  is 
intentionally  apidied.  while  allowing 
some  preparation  time  to  protect 
equipment  operaton  when  the  brake  is 
unintentionally  actuated. 

C.  Schedule  for  Compliance 

Paragraph  (a)(l]  of  the  proposal  would 
require  automatic  emergency-parking 
brakes  on  all  new  equipment  ordered, 
and  equipment  originally  furnished  writh 
retrofitted  with  sudi  braJces.  up(Mi  the 
effective  date  of  the  rule.  Some 
commenters  objected  to  the  initial 
compliance  date,  stating  that  additional 
time  would  be  needed  to  bring  affected 
equipment  into  compliance  with  the 
requirements  of  the  pnqmsaL  Other 
commenters  supported  the  initial 
compliance  date,  stating  diat  brake 
systems  which  would  comply  with  the 
proposed  performance  standards  are 
currently  available  and  in  use  in  the 
industry. 

The  proposal  would  require  all  other 
equipment  to  be  in  compliance  within  24 
months  after  the  effective  date  of  the 
rule.  One  commenter  stated  that  the 
dangers  to  miners  posed  by  underground 
equipment  are  immediate,  and  that  a 
large  percentage  of  the  equipment 
addressed  is  currently  equipped  with 
some  form  of  automatic  brake  systenu 
Therefore,  the  commenter  requested  that 
all  equipment  be  required  to  have 
automatic  emergency-parking  brakes 
within  8  months  of  the  effective  date  of 
the  rule. 

D.  Brake  Design  Standards 

Some  commenters  expressed  the  need 
for  the  promulgation  of  mandatory 
design  standards  for  automatic 
emergency-parkirtg  brakes.  One 
conmienter  supported  the  proposed  rule 
as  an  improvement  in  mine  haulage 
safety.  Init  requested  that  it  be  followed 
up  with  the  promulgation  of  specific 
design  criteria  to  compliment  the  letter 
and  intent  of  the  proposed  rule.  In  the 
conunenter's  view,  specific  design 
standards  would  permit  evaluation  and 


certificatioD  of  brake  syalaBB  wUh  the 
use  of  angineering  and  laboraloiy  aids, 
when  necessary.  Another  canmenter 
also  expressed  die  need  far  the 
promulgation  of  specific  deeiyi 
standards  in  order  to  facilitale 
compliance  efforts,  should  the  propoeal 
become  a  final  rule. 

List  (rf  SdHeds  fa  N  CFR  Part  75 

Mine  safety  and  health.  Mandatory 
safety  standards.  Undergroond  coal 
mines.  Electric  equipment  Automatic 
emogency-parking  brakes. 

Deputy  Auiatant  Secretary  for  Mine  Safety 
andHeailh. 

Date:  Jane  10, 1988. 
[FR  Doc.  88-13507  Filed  6-15-88;  8:45  am] 
aaiJNa  cooc  4Si»-«Mi 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  SurfiM  mning  RecfallMlion 
nna  emorcenMiii 

30CFRPait935 

Onio  PemMfMnl  ReQUMiory  ProQrwns 
Public  CwMiMKl  Peilod  end 


I  RevWon  of  OMo 
Program  Administration  Rules 

Aoaicv:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior.  ' 

action:  l^oposed  rule. 

SUMMAllv:  OSMRE  is  announcing  the 
receipt  of  proposed  amendments  to  the 
Ohio  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendments  concern 
several  changes  to  Ohio's  program 
administrative  rules. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  av^able  for  public  inspection, 
the  comment  period  during  ^^ch 
interested  persons  may  submit  written 
conmients  on  the  proposed  amendments, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  AitO  p.m.  on  July 
18, 1968.  If  requested,  a  public  hearing 
on  the  proposed  amendments  will  be 
held  at  l.-OO  p  jn.  on  July  11. 1988. 
Requests  to  present  oral  testimony  at 
the  hearing  must  be  received  on  or 
before  4.'00  p jil  on  July  1, 1988. 


--   --  i*.*.--. 
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:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Ms.  Nina 
Rose  Hatfield,  Director,  Columbus  Field 
Office,  at  the  address  Usted  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  OSMRE's  Columbus  Field 
Ofiice. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Columbus  Field 
Office,  2242  South  Hamilton  Road, 
Room  202,  Columbus,  Ohio  43232. 
Telephone:  (614)  86e-057& 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  1100  "L"  Street 
NW.,  Room  5131,  Washington.  DC 
2024a  Telephone:  (202)  343-5492. 
Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation,  Fountain 
Square,  Building  B-3,  Columbus,  Ohio 
43224.  Telephone:  (014)  265-6675. 


FOII  FURTHCR  WrOlimTIOtl  CONTACP. 
Ms.  Nina  Rose  Hatfield,  Director, 
Columbus  Field  Office,  (614)  866-057& 


L  Background  j 

On  August  16, 1962,  the  Secretary  of 
the  Interior  conditionally  approved  die 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11, 935.12, 935.15,  and  935.16.      , 

n.  Discussioa  of  the  Proposed 
Amendments  ! 

By  letter  dated  May  24. 1988 
(Administrative  Record  No.  OH-1033). 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation^ 
(ODNR)  submitted  proposed  I 

amendments  to  the  Ohio  program  at 
Ohio  Administrative  Code  (OAC) 
Sections  1501:13-1-02, 4-03,  4-04,  4-05, 
4-13, 4-14,  7-03, 7-04.  7-05, 9-04, 9-07, 9- 
09, 9-14, 9-15, 10-01, 14-02,  and  14-05. 
The  proposed  changes  were  initiated  by 
Ohio  and  are  briefly  summarized  below: 

(1)  OAC  Section  1501:13-1-02 
paragraph  (MM):  to  change  the  rule 
referenced  in  this  section  from  1501:13- 
»-«7  to  1501:13-9-14.  This  reference 


change  is  needed  for  consistency  with 
the  proposed  transfer  of  provisions  for 
blending  of  spoil  included  later  ia  the 
proposed  amendments. 

(2)  OAC  Section  1501:13-1-02 
paragraph  (HHHH):  to  change  the  date 
defining  a  "previously  mined  area"  to 
August  3, 1977. 

(3)  OAC  Section  1501:13-1-02 
paragraph  (MMMM):  to  clarify  that  the 
phrase  "property  to  be  mined"  includM 
only  those  surface  and  mineral  estates 
proposed  for  mining. 

(4)  OAC  Section  1501:13-1-02 
paragraph  (FITFP):  to  include  language 
in  the  definition  of  "support  facilities" 
which  is  identical  to  30  CFR  701.5  and 
which  clarifies  that  the  phrase  "resulting 
fit)m  or  incident  to"  is  intended  to 
connote  an  element  of  geographic 
proximity  to  coal  mining  and 
reclamation  activities. 

(5)  OAC  Section  1501:13-1-02 
paragraph  (FFFFFF)(3):  to  include  a 
provision  for  continually  created  vaUd 
and  existing  rights  comparable  to  30 
CFR  761.5. 

(6)  OAC  Section  1501:13-4-03 
paragraph  (A)(3)(a):  to  clarify  that 
underground  mining  applications  must 
identify  o«vners  of  the  property,  rather 
than  of  the  coal,  to  be  mined. 

(7)  OAC  Section  1501:13-4-04 
paragraph  (CK2}(a)(i):  to  revise  a 
paragraph  letter  notation. 

(8)  OAC  Section  1501:13-4-04 
paragraphs  (D)(4)(d)  (vii)  and  (viii)  and 
(E)(2)  (g)  and  (h):  to  delete  tiie 
requirements  to  provide  analyses  of 
surface  and  ground  water  for  sidfates 
and  stispended  solids. 

(9)  OAC  Section  1501:13-4-04 
paragraph  (]):  to  delete  the  requirement 
for  fish  and  wildlife  studies  mandated 
by  30  CFR  779.20  which  was  withdrawn 
by  OSMRE  on  December  11. 1987  (52  FR 
47359). 

(10)  OAC  Section  1501:13-4-04 
paragraph  (L)(3):  to  revise  a  paragraph 
letter  notation. 

(11)  OAC  Section  1501:13-4-05 
paragraph  (E)(2)(a):  to  delete  the 
requirement  to  provide  information  on 
total  sulfates  in  the  determination  of 
probable  hydrologic  consequences. 

(12)  OAC  Section  1501:13-4-05:  to 
incorporate  paragraph  (H)(1)(d)  into 
paragraph  (H)(2)(b).  This  diange  would 
delete  the  requirement  to  submit 
reclamation  plans  prepared  for  MSHA 
concerning  ponds,  banks,  dams,  and 
embankments  to  the  Chief  of  the 
Division  of  Reclamation  (the  Chief)  but 
would  maintain  this  requirement  for 
impoundments. 

(13)  OAC  Section  1501:13-4-05:  to 
delete  paragraphs  (H)(2)(b)  (i)  through 
(xviii)  and  replace  the  reiteration  of  the 
required  components  of  the  MSHA  plan 


for  impoundments  with  references  to  30 
CFR  77.216-(2)(a).  Other  references  at 
1501:13-4-06  (H)(3)(c)  and  (H)(4)(c)  to 
paragraphs  (H)(2)(b)  (i)  through  (xviii) 
would  also  be  replaced  with  references 
to  30  CFR  77.216-(2)(a). 

(14)  OAC  Section  1501:13-4-05 
paragraph  (O):  to  clarify  that  the  air 
pollution  control  plan  is  intended  to 
apply  only  to  fugitive  dust  resulting  fix)m 
erosion. 

(15)  OAC  Section  1501:13-4-05 
paragraph  (P):  to  substitute  language 
identical  with  30  CFR  78ai6  (52  FR 
47350)  concerning  fish  and  wildlife 
studies. 

(16)  OAC  Section  1501:13-4-13 
paragraph  (C)(2)(c)(v):  to  include 
language  comparable  to  30  CFR 
764.22(b)(2)(iii)  allowing  Uie  Chief  to 
waive  the  requirement  to  analyze  the 
sulfur  content  present  in  pyrite. 

(17)  OAC  Section  1501:13-^4-13 
paragraph  (C)(2)(d)(iii):  to  delete  the 
requirement  for  analysis  of  sulfur 
present  in  marcasite. 

(18)  OAC  Section  1501:13-4-13 
paragraphs  (D)(4)(d)(vii)  and  (viii)  and 
(E)(2y(b)(vU)  and  (viii):  to  delete  the 
requirement  to  provide  analyses  of       I 
surface  and  grtNUid  water  for  sulfates 
and  suspended  soUds. 

(19)  OAC  Section  1501:13-4-13 
paragraph  (]):  to  delete  the  requirement 
for  fish  and  wildlife  studies  mandated 
by  30  CFR  783.20  which  was  withdrawn 
by  OS^ilRE  on  December  11, 1987  (52  FR 
47350). 

(20)  OAC  Section  1501:13-4-13 
paragraphs  (L)(3)  and  (L)(4)(a)  and  (b): 
to  revise  paragraph  letter  notations. 

(21)  OAC  Section  1501:13-4-14 
paragraph  (E)(1)(f):  to  delete  Uie 
requirement  for  provisions  in  hydrologic 
plans  for  the  restoration  of  approximate 
recharge  capacity  of  underground  mine 
permit  araas.  This  requirement  was 
withdrawn  by  OSMRE  on  December  2. 
1987  (52  FR  45823)  in  the  revision  of  30 
CFR  764.14(g). 

(22)  OAC  Section  1501:13-4-14 
paragraphs  (E)(2)(a):  to  delete  the 
requiroment  to  provide  information  on 
total  sulfates  in  the  determination  of 
probable  hydrologic  consequences. 

(23)  OAC  Section  1501:13-4-14 
paragraphs  (H)(1)(d)  and  (H)(2)(b):  to 
revise  in  the  same  manner  as  is 
proposed  for  1501:13-4-05  paragraphs 
(H)(1)(d)  and  (H)(2)(b).  Paragraphs 
(H)(3)(c)  and  (H)(4)(c)  would  be 
modified  to  include  references  to  30  CFR 
77.216-(2)(a)  as  is  proposed  for  1501:13- 
4-4)6  paragraphs  (H)(3)(c)  and  (H)(4)(c). 

(24)  OAC  Section  1501:13-4-14 
paragraph  (M)(2)  and  (M)(2)(b):  to  revise 
paragraph  letter  notations  and  to  require 
that  the  map  of  underground  workings 


'•  j-.^^^v 
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indicate  thei^reas  where  measures  will 
be  taken  to  mrrect  subsidence-related 
material  daioage. 

(25)  OAC  Shection  1501:13-4-14 
paragraph  (k|:  to  substitute  language 
identical  wi|(  30  CFR  784.21  (52  FR 
47359)  concf  ^ing  fish  and  wildlife 
studies.       1 1 

action  1501:13-7-03  to 
phs  (B)(7)(d)  and  (e) 
it  the  Chief  from  accepting 
lit  in  excess  of  specified 
4f  a  bank's  capital  surplus 


(26)  OAC 
delete  p 
which  prohi] 
letters  of 
percentages 
account. 

(27)  OAC 
paragraph 
paragraph 
30  CFR  800, 
minimum 
liability  rati 

(28)  OAC 
paragraph , 
of  non-primi 
requests  for 
reclamatio: 

(29)  OAC 
paragraphs 
and  (ii).  (H) 
substitute 
for  the 


iction  1501:13-7-04 

))(3)(b)  and  (c)  and 

:  to  adopt  the  criteria  from 
f(b)(3)(U).(3)(iii),and(d)for 

i  assets  and  asset  to 

of  self-bond  applicants. 

sction  1501:13-7-05 
)(2)(b)(iv):  to  delete  the  use 
famland  crop  yield  data  in 
Approval  of  Phase  n 
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ection  1501:13-9-04 
,l(2)(c).  (F)(3)(c).  (G)(3)(b)(i) 
b(h).  and  (H)(3)(b):  to 
Phour  precipitation  events 
4tly  required  twenty-four- 
hour  precipitation  events  in  die 
calculation  of  necessary  capacities  for 
temporary  atfl  permanent  diversions 
and  for  princ^l  and  emergency 
spillways. 

(30)  OAC  fiiection  1501:13-9-04 
paragraph  (Ifl(l)(e)(i):  to  clarify  that 
foundation  iiwestigations  and 
laboratory  tssting  should  be  performed 
for  impound<i|ents  meeting  the  size  or 
odier  criteria  |of  30  CFR  77.216(a). 

(31)  OAC  Section  1501:1»4M)4 
paragraphs  (^)(l)(c).  (N)(2)(a). 
(N)(2)(a)(iii).  and  (N)(2)(b)(iii):  to  require 
quarterly  rather  Uian  monUily 
monitoring  ai^d  reporting  of  ground 
water  and  p^bd  discharge  analysis  for 
National  Pollutant  [Nscharge 
Elimination  System  (NPDES)  permits. 

(32)  OAC  fiction  1501:13-0-07 
paragraph  [^)f.  to  delete  the  provisions 
for  blending  of  spoil  which  are  to  be 
transferred  tb  1501:13-«-14(E). 

(33)  OAC  S^tion  1501:13-0-4)7 
paragraph  (l])|[6):  to  substitute  six-hour 
precipitation  Events  for  the  currently 
required  tweitty-four-hour  precipitation 
events  in  tfaej  calculation  of  necessary 
capacities  fofi  diversion  channels  above 
rock  fills. 

(34)  OAC  Section  1501:13-9-00 
paragraph  {Jy\[S):  to  delete  requirements 
for  the  compfiction  of  coal  mine  «vaste 
which  are  mob  stringent  than  those  at 
30  CFR  816.1^1 

(35)  OAC  ^tion  1501:13-O-41|li 


paragraphs  (Bl(l](b).  (C)(2)(b).  and 
(C)(4):  to  substitute  suc-hour 
precipitation  events  for  the  currenUy 
required  twenty-four-hour  precipitation 
events  in  the  calculation  of  necessary 
capacities  for  diversion  channels 
collecting  runoff  from  refuse  pile  and 
disposal  facilities  and  for  ^illways  of 
impounding  structures  constructed  of 
coal  waste. 

(36)  OAC  Section  1501:13-9-14 
paragraph  (E):  to  transfer  die  provisions 
for  blending  of  spoil  deleted  from 
1501:13-9-07(0). 

(37)  OAC  Section  1501:13-«-15 
paragraph  (B):  to  include  on  exemption 
bom  revegetation  requirements  for 
small  incidental  areas  where 
revegetstion  would  conflict  with  the 
postmining  land  use  and  where  no 
environmental  damage  would  result 

(38)  OAC  Section  1501:13-9-15 
paragraphs  (F)(3)(b)  and  (c):  td  allow 
non-noxious  volunteer  species  to 
contaibute  to  the  satisfaction  of  Phase  n 
and  in  revegetation  requirements. 

(39)  OAC  Section  1501:13-9-15 
paragraph  (F)(5)  (Q  and  (g):  to 
incorporate  requirements  for  three  years 
of  crop  harvest  yield  data  for  Phase  II 
and  m  bond  release  on  prime  farmland 
which  are  comparable  to  30  CFR 
823.15(b). 

(40)  OAC  Section  1501:13-10-01 
paragraph  (G)(3)(a):  to  substitute  a  suc- 
hour  precipitation  event  for  the  currentiy 
required  twenty-four-hour  precipitation 
event  in  the  calculation  of  necessary 
capacities  for  drainage  control  systems 
installed  for  primary  roads. 

(41)  OAC  Section  1501:13-14-02 
paragraph  (C)(5):  to  delete  the 
requirement  that  the  Chief  file  copies  of 
show-cause  orders  with  the  Ohio 
Reclamation  Board  of  Review. 

(42)  OAC  Section  1501:13-14-05 
paragraph  (B):  to  clarify  diat  informal 
conferences  shall  be  held  within  sixty 
days  following  the  close  of  the  comment 
period  required  by  lS01:13-5-01(B)(l). 

m.  PubUc  ComnMBt  Praoaduras 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSMRE  is  now 
seeking  comment  on  whether  the 
amendments  proposed  by  ODNR  satisfy 
the  applicable  program  approval  criteria 
of  30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Ohio  program. 

Written  Commeitts 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 


explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  Columbus  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  tiie  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "RM  MOm  ■towmation 
COMTACT"  by  4K»  pan.  on  July  1. 1968.  If 
no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
gready  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  untU  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  Usted 
under  "TOR  MORE  wtormation 
CONTACT."  All  such  meetings  shall  be 
open  to  the  public  and.  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  "AOORCSses." 
A  written  summary  of  each  public 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

list  of  Subjects  in  SO  CFR  Part  935 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

CariCCIow. 

Assistant  Director,  Eastern  Field  Operations. 

Date:  June  8, 1980. 
[FR  Doc.  88-13594  Filed  8-15-88: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

CoastQuard 

33  CFR  Part  117 
[CG011-SS-05] 

Twnporary  Drawbrtdoa  Oparation 
Regulationa;  Cerritoa  Channel, 
CaHfomia 

agency:  Coast  Guard,  DOT. 
action:  Proposed  Temporary  Rule. 


If:  At  the  request  of  California 
Department  of  Transportation,  the 
Coast.  Guard  is  considering  establishing 
a  temporary  drawbridge  operation  j 
regulation  for  the  Schuyler  Heim 
drawbridge  across  Cerritoa  Channel  at 
Long  Beach,  California,  to  provide  that 
the  draw  need  not  be  opened  for  the 
passage  of  vessels  during  the  period 
October  1. 1968  to  March  31. 1989.  This 
proposal  is  being  made  to  allow      j 
necessary  repairs  to  the  bridge  fenoer 
system  and  the  lift  controls.  This  action 
is  expected  to  accommodate  the 
reasonable  needs  of  navigation.  Small 
boats  will  be  able  to  pass  under  the 
closed  bridge.  Larger  vessels  have  an 
alternate  channel  available;  the  length 
of  the  alternate  channel  is  11  miles. 
DATE:  Comments  must  be  received  on  or 
before  August  1, 1988.  , 

AOORESSES:  Comments  should  be 
mailed  to  Commander  (oan-br),  Eleventh 
Coast  Guard  District,  Building  10,  Room 
214,  Coast  Guard  Island,  Alameda.  CA 
94501-5100.  The  conmients  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  address  and  room  above  between 
7:30  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  holidays.  Conmients  may 
also  be  hand-delivered  to  this  address. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Sharol  Taylor,  Bridge  Administrator, 
Eleventh  Coast  Guard  District  at  (415) 
437-3514. 

SUPTLEMENTARV  INFORHATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reason  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 

The  Commander.  Eleventh  Coast 
Guard  District,  will  evaluate  all    I 
communications  received  and      I 
determined  a  course  of  final  action  on 
this  proposal  The  proposed  temporary 
regulation  may  be  changed  in  light  of 
comments  received. 

This  temporary  regulation  is 
considered  to  be  non-major  undei 


Executive  Order  12291  on  Federal 
Regulation  and  nonsignificanf  under 
Department  of  Ttasportation  regulatory 
policies  and  procadi{re8  (44  PR  11034. 
February  26, 1979).  Since  the  economic 
impact  is  expected  to  be  minimal,  a  full 
regulatory  evaluation  is  unncestary.  The 
Coast  Guard  certifies  that  it  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Drafliiig  Infatnatioa 

The  drafters  of  this  rule  are  Sharol  E. 
Taylor,  project  officer,  and  Lieutenant  G. 
R.  Wheatley.  project  attorney.  Eleventh 
Coast  Guard  District  Legal  Office. 

Discusskm  of  Pwipoaed  Regidatkm 

The  Schuyler  Heim  vertical-lift  bridge 
is  40  years  old.  The  age  of  the  bridge 
combined  with  the  effects  of  the 
corrosive  salt-air  environment  has 
resulted  in  several  incidents  when  the 
lift  span  has  been  inoperable. 
Additional,  within  the  last  six  months 
the  bridge  fender  system  has  sustained 
significant  damage  from  two  barge 
collisions.  In  order  to  initiate  repairs  to 
the  bridge  control  system,  the  existing 
lift  controls  must  be  disconnected  for  an 
extended  period  of  time.  The  proposed 
repairs  will  require  the  bridge  to  be 
closed  to  navigation  for  six  months. 
Repairs  will  be  made  to  the  fender 
system  at  the  same  time. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations  - 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  Title  33  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REQUIREMENTS 

1.  The  authority  citation  for  Part  117 
continues- to  read  as  follows: 

Authority.  33  U.S.C.  499: 49  CFR  1.46  and  33 
CFR  1.05-l(g). 

SubfMMTt  B— SpacHlc  Raquiramanta 

2.  Section  117.147(a](l]  is  added  to 
read  as  follows: 

{117.147    CerrltosClMHMML 

(a)  *  •  * 

(1)  During  the  period  October  1. 1966 
to  March  31, 1980,  the  draw  of  the 
Commodore  Schuyler  F.  Heim  highway 
bridge,  mile  4.5,  at  Long  Beach,  need  not 
be  opened  for  the  passage  of  vessels. 


Dated:  June  la  1988. 
|.W.IQiBe. 

Rear  Admiral.  US.  Coast  Cuoid.  CammoiKkr, 

Eleventh  Coaat  Guard  District 

(FR  Do&  18-13636  Filed  »-lS-e8c  8:45  am] 

MLUNQ  OOH  «1»-14-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HaaMi  Cara  Flnandno  Adminiatoation 

42  CFR  Parte  405  and  482 

(BERC-421-P1 

Madlcere  end  Mediceid  Progreme; 
RevWona  to  Comfltiona  of 
Partidpetlon  for  Hoepltele  end 
CondRione  for  Coverage  of  Servlcee 
of  Independent  Leboratorlee  end 
CondHlone  for  Coverage  of  Suppliert 
of  End-Stage  Renal  Diaeaee  Servlcea 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACnON:  Proposed  rule. 

SUMHARv:  We  are  proposing  to  revise 
several  conditions  that  facilities  must 
meet  in  order  to  participate  in  the 
Medicare  and  Medicaid  programs: 

•  To  require  hospitals  to  have  a 
discharge  planning  process  for  patients 
entitled  to  benefits  under  the  Medicare 
program  and  to  specify  the  elements  of 
that  process; 

•  To  provide  that  if  the  State  has 
licensing  or  other  standards  for  clinical 
laboratory  directors,  individuals  who 
meet  these  standards  will  be  considered 
to  have  met  Federal  requirements. 

These  provisions  would  implement 
sections  9305(c)  and  9339(d)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (OBRA  86). 

In  this  proposed  rule  we  also  address 
an  issue  raised  by  the  Office  of 
Management  and  Budget  concerning 
whether  certain  regulations 
requirements  for  end-stage  renal  disease 
facilities  include  excessive 
recordkeeping  and  reporting  burdens. 

DATE:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5:00  p.m.  on  August  15, 1988. 

ADDRESS:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BERC-421-P,  P.O.  Box  26678, 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
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Room  309-Q  Humbert  R  Humphrey 

Building,  jaoo  Independence  Ave.,  SW.. 

Washi^llin.  DC.  or 
Room  132,  Bist  High  Rise  Building,  6325 

Security  Haulevard.  Baltimore, 

Maryland 

Please  aq^ress  a  copy  of  comments  on 
informatiod  collection  requiremmts  to: 
Allison  Heifion.  Office  of  Infonnation 

ly  Affiiirs,  Room  320iB  New 
ce  Builffing.  Washington, 


andReguli 
Executive 
DC  20503. 

In 

codeBERi 
timely  wiD 
inspection 
generally 
weeks  ahi 
in  Room 
offices  at 
SW.  WashI 
through 
ajn.  to  5:00 


,  iriease  refer  to  file 
l-P.  Comments  received 
available  for  public 
they  are  received. 

J  approximately  three 

>ublioation  of  a  document. 
'  of  the  Department's 

I  Independence  Avenue, 
ton,  DC  on  Monday 

ly  of  each  week  bom  8:30 

^JH.  (phone:  202-345-7800). 


ITMN  CONTACTS 

Stanley  Rpi^nfeld,  (301)86e-«657.  For 
hospital  uschaige  planning  process 
and  qualmeation  of  laboratory 
directors] 

Rita  McGrajth,  (301)  oeo-tess.  For  ESRD 
requirem^jits. 

SUMUaiBlihMV  INrOWMATIOIIl 
LBackgraiiUd 

A.General\\ 

ConditioiU  of  participation 
(conditionsi  Is  the  term  used  for  the 
requirement  that  hospitals  must  meet  in 
orderd  to  paHicipate  in  the  Medicare 
program.  Ttsse  conditions  implement 
sections  18n(e),  (f),  (k),  and  (z)  of  the 
Social  SecuUty  Act  (the  Act).  Hw 
correspondlu  requirements  i^ch 
independeireiabOTatories  must  meet  to 
obtain  Medicare  payment  are  known  as 
conditions  for  coverage,  and  implement 
the  undesifliated  paragraph  following 
section  18ei(8)(ll)  as  well  as  section 
18ei(sMl2)  ittid  (13)  of  the  Act  In 
addition,^8impIiers  of  end-stage  renal 
disease  (ESRD)  services  are  subject  to 
conditions  ror  coverage  which 
implement  Motions  1102. 1861, 1862(a), 
1871. 1874,  ibd  1881  of  the  Act 

These  coii^tions  are  intended  to 
protect  patiHnt  health  and  safety  and  to 
help  assure!  mat  hi^-quality  care  is 
provided  to  Medicare  and  Medicaid 
patients.  THs  current  regulations 
containing  Vke  Medicare  conditions  of 
participatioiii  for  hospitals  are  located  in 
tlie  Code  of  Federal  Regulations  at  42 
CFR  Part  482.  Subparto  A.  a  C  D,  and  E. 
The  conditipns  for  coverage  of 
independeiM!  laboratories  are  located  at 
42  CFR  Part  405.  Subpart  M.  The 
conditions  for  coverage  of  suppliers  of 
ESRD  services  are  located  in  42  CFR 


Part  405,  Subpart  U.  We  provide  that 
hospitals  accredited  by  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Omirizations  QCAHO)  or 
the  American  Osteopathic  Araodation 
(AOA)  are  deemed  to  meet  most  of  our 
requirements  in  the  haq)ital  conditions 
of  participation.  Other  providers,  and 
nonaccredited  hospitals,  are  surveyed 
by  a  State  survey  agency  to  ensure  that 
they  meet  our  requirements.  (Our 
regulations  oonneming  the  survey 
process  for  providers  affected  by  this 
proposal  are  at  42  CFR  Part  406,  Subpart 
S,  nnless  othwwise  noted.) 

Failure  to  meet  a  condition  of 
participation  may  Jeopardize  ttie 
continuation  of  a  facility's  provider 
agreement. 

B.  Dischar^  Planning 

Over  the  past  20  years,  the  average 
length  of  a  hospital  stay  has  become 
significantly  shortw  for  a  numbo-  of 
reasons.  Factors  contributing  to  tiiis 
reduction  include  payment  methods  for 
hospitals,  such  es  Medicare's 
prospective  payment  system,  which 
fiirniiBhes  incentives  to  hospitals  to 
retain  only  those  patients  needing  care 
that  can  be  safely  furnished  only  in  the 
inpatient  hospital  setting.  AdditionaUy, 
increases  in  die  aged  p<^ulation, 
coupled  with  shorter  lengths  of  hospital 
stays,  have  created  a  demand  for 
rehabilitative  and  restorative  treatments 
in  non-hospital  settings  that  can  be 
furnished  after  hospital  discharge.  To 
assure  the  coordination  needed  to 
achieve  a  timely  transition  to  post- 
hospital  care,  discharge  planning  is 
necessary.  It  enables  a  hospital  and 
patient  to  arrange  for  services  that  do 
not  need  to  be  fiimished  in  an  inpatient 
hospital  setting. 

'  Our  current  regulations  do  not  require 
discharge  planning  as  a  distinct 
condition  of  participation.  However,  we 
include  as  a  standard  under  the  quality 
assurance  condition  (42  CFR  482.21)  the 
requirement  that  a  hospital  have  an 
effective,  ongoing  discharge  planning 
program  that  facilitates  the  provision  of 
foUowup  care.  We  require  the  hospital 
to  initiate  the  discharge  planning  in  a 
timely  manner  and  to  transfer  or  refer 
patients,  along  with  necessary  medical 
information,  to  appropriate  facilities, 
agencies  or  ou^atient  services,  as 
needed,  for  foUowup  or  ancillary 
services. 

Congress  enacted  section  9305(c)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1986  (OORA  86)  (Pub.  L  99-509)  to 
require  that,  as  a  condition  of 
participation,  hospitals  have  a  discharge 
planning  process  for  patients  entitled  to 
benefits  under  the  Medicare  progrcun. 
This  process  must  meet  specified 


guidelines  and  standards  that  are 
developed  by  the  Secretary  and  that 
include  those  enumerated  by  statute. 

C  Qinical  Laboratory  Director 
Standards 

In  order  to  assure  the  health  and 
safety  of  patients,  our  conditions  of 
participation  for  hospitals  and 
conditions  for  coverage  of  services  of 
independent  laborataries  induda 
standards  that  personnel,  indudhig 
labwatoiy  dhwctors,  must  meet  The 
clinical  laboratory  director  requirements 
apply  in  all  States,  incluifing  thMe  that 
have  adopted  their  own  qualification 
requirements.  We  require  a  hospital 
laboratory  director  to  be  a  pathologist  or 
other  doctor  of  medicine  or  osteopathy 
with  training  and  experience  in  cUnical 
laboratory  services,  or  a  laboratory 
specialist  with  a  doctoral  degree  in 
physical,  chemical  ot  biological 
sciences,  and  training  and  experience  in 
clinical  laboratory  services  (f  482.27(c) 
(l)(i)). 

Generally,  we  require  an  independent 
labwatory  director  to  be  a  Board- 
certified  or  Board-eligible  pathologist,  a 
physician  in  another  specialty  who  is 
certified  (or  eligible  for  certification)  by 
an  appropriate  national  accrediting 
boand  or  has  specified  laboratoiy 
training  and  experience,  or  a  doctoral 
level  sdentist  who  is  Board-certified  or 
who  has  specified  laboratory  training 
and  experience  (S  40S.1312(b)).  These 
general  requirements  are  subject  to- 
specific  exceptions  relating  to 
laboratories  specializing  in  oral 
pathology  and  to  individuals  first 
qualifying  as  laboratoiy  directors  before 
July  1,  ion. 

Since  puUication  of  these  regulations, 
Congress  has  enacted  legislation 
requiring  the  Medicare  inogram  to  rely 
on  State  licensure  and  practice  laws, 
where  these  laws  have  been  enacted,  to 
assure  that  clinical  laboratory  directors 
are  property  qualified.  When  Congress 
enacted  OBRA  86,  it  specified  in  section 
9339(d)  that  if  a  State  has  standards  that 
a  clinical  laboratory  director  (including 
a  hospital  laboratory  director)  must 
meet,  directors  who  meet  these 
standards  will  be  considered  as  meeting 
Federal  standards. 

D.  Reducing  Information  Collection 
Burden 

In  an  effort  to  decrease  the  burden 
imposed  by  the  Federal  government  on 
the  public  for  keeping  records  and  filing 
information,  the  Paperwork  Reduction 
Act  of  1980  authorized  the  Office  of 
Management  and  Budget  (0MB)  to 
review  all  information  collection  and 
recordkeeping  requirements  in  Federal 
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regulations  (44  U.S.C  3S04(h)).  0MB 
published  regolations  at  5  CFR  1320.14 
to  implement  the  statutory  authority. 
Under  $  1320.14(0  of  those  regulations. 
an  agency  wboee  regulations  OMB 
reviews  publishes  a  notice  in  the  ! 
Federal  Register  informing  the  public  if 
OMB  proposes  that  changes  in  the 
information  collection  or  recordkeeping 
requirements  be  considered.  The  notice 
indicates  that  OMB  has  approved  the 
present  requirements  for  the  time 
needed  to  consider  proposed  changes. 
OMB  reviewed  our  regulations  at  42 
CFR  Part  405.  Subpart  U.  which  concern 
conditions  for  coverage  of  suppliers  of 
ESRD  services.  OMB  determined  that 
several  of  the  sections  may  have  been 
overly  prescriptive  and  required  that  we 
request  public  comment  on  all  of 
Subpart  U.  We  published  a  notice  listing 
the  affected  sections  on  February  6. 1986 
(51  FR  4619).  Subsequently,  in  three 
different  rulemaking  activities,  we 
proposed  revisions  to  Subpart  U  and 
have  addressed  all  but  three  of  the 
information  collection  requiren»ents  in 
Subpart  U.  (Tliese  rulemakings  «vere 
published  on  July  2. 1986. 51  FR  24228; 
August  15. 1986,  51  PR  29404;  and  August 
26, 1986. 51  FR  39356).  We  address  the 
remaining  three  sections  in  this     | 
proposed  rule.  | 

n.  Raoent  Legistalioa 

A.  Discharge  Planning  Process 

Section  9aQ6(c)  (1)  and  (2)  of  OHRA  86 
amends  sectian  1861(e)  of  the  Act. 
which  defines  "bospital'.  by  addmg  to 
paragraph  (1^  a  requirement  that  a  j 
hospital  have  in  place  a  discharge  i 
planning  process  that  meets  the 
requirements  of  a  new  section  1861l(ee) 
that  Congress  added  to  the  Act  Under 
section  I86l(ee)  of  the  Act,  a  discharge 
planning  process  of  a  hospital  is 
sufficient  if  it  applies  to  services     { 
furnished  by  the  ho^iital  to  Mediciire 
beneficiaries  and  meets  the  guidelines 
and  standards  established  by  the 
Secretary  of  HHS  to  ensure  a  timely  and 
smooth  transition  to  the  most         1     | 
appropriate  type  of  setting  for        ' 
posthospital  or  rehabilitative  care.  ■ 

Section  I861(ee)  requires  diat  the 
Secretary's  standards  and  guidelines 
include  the  following: 

(1)  The  hospital  must  identify,  at  an 
early  stage  of  hospitalization,  the 
patients  who  are  likely  to  suffer  adverse 
health  oHiseqaences  if  discharged 
without  adequate  discharge  planning. 

(2)  Hospitals  must  provide  a  discharge 
planning  evaluation  for  the  patients 
identified  under  (1)  above  and  for  other 
patients  upon  request  of  the  patient  or 
his  or  her  representative  or  physician. 


(3)  Any  discharge  planning  must  be 
made  on  a  timely  basis  to  ensure  that 
appropriate  airangements  for 
posthospital  can  will  be  made  before 
discharge  and  to  avoid  unnecessary 
delays  in  flischarge. 

(4)  A  discharge  planning  evahiatioD 
must  include  an  evaluation  of  a  patient's 
likely  need  for  appropriate  posthospital 
services  and  the  avaUabihty  of  those 
services. 

(5)  The  cvahiatiaB  must  be  iBckdod  in 
the  patient's  medical  record  for  ase  in 
estahlidiing  an  appropriate  discbaige 
plan,  and  the  evalnation  must  be 
discussed  with  tfie  patient  or  his  or  her 
representative. 

(6)  Upon  the  request  of  a  patient's 
physician,  the  hospital  must  arrange  for 
the  development  and  initial 
implementation  of  a  discharge  plan  for 
the  patient. 

(7)  Any  discharge  planning  evaluation 
or  discharge  plan  required  under  section 
ia61(ee]  of  the  Act  must  be  developed 
by,  or  under  the  supervision  of.  a 
registered  professional  nurse,  social 
worker,  or  other  appropriately  qualified 
personnd.  (Although  the  statute  refers 
to  a  "registered  profession^  nurse." 
both  in  this  provision  and  in  section 
1861(e)(5)  of  the  Act.  there  is  no 
distinction  between  this  term  and 
"registered  nurse."  which  is  more 
commonly  used.  We  will  hereafter  use 
the  term  "registered  nurse",  to  be 
consistent  with  other  references  in  out 
regulations.) 

Section  9306(c)(3)  amends  section 
1865(a)  (tf  the  Act  so  that  in  effect 
when  the  JCAHO  or  AOA  requires 
hospitals  to  have  a  discharge  planning 
process  or  imposes  a  requirement  Aat 
serves  substantially  the  same  pwpooe 
as  die  condition  of  partidpatian  for 
discharge  planning,  the  Secretary  is 
authorixed  to  find  that  those  boqiitals 
«vidi  ICAHO  or  AOA  accreditation  BMet 
that  condition  of  partidpatian. 

The  provisions  of  section  S306(c)  of 
OBRA  86  are  effective  October  21, 19^. 

B.  CUnical  Laboratory  Director 
Standaida 

Section  9339(d)  of  OBRA  86  spedfles 
that  if  a  State  provides  licensing  or  otfier 
standards  with  respect  to  the  operation 
of  clinical  laboratories  (inchiding  those 
in  hospitals)  in  the  State  and  establishes 
qualifications  under  which  an  incfividoa! 
may  dvect  a  clinical  laboratory,  title 
X^^  of  the  Act  may  not  be  ooastrued 
as  authorizing  the  Secretary  of  HHS  to 
require  other  qualifications  as  a 
condition  of  payment. 

This  provision  was  effective  January 
1.1987. 


C.  Reducing  Information  Collection 
Burden  of  ESRD  Facilities 

Although  ESRD  fadHties  and  ESKD 
networks  have  been  the  subject  of 
recent  legislation  (see.  e.g..  Sections 
9335(d)-(h)  of  OBRA  85).  there  is  no 
lagislatiaB  that  affects  the  information 
cdlectian  requirementa  discussed  in  this 
proposed  rale 

DL  Provisioas  of  tba  Propoaad 
Ragiidalioos 

A.  Discharge  nmning  Procen 

To  implement  section  9305(c)  of 
OBRA  86,  we  propose  to  incorporate  the 
provisions  of  the  statute  and  would  add 
a  new  hospital  condition  of 
participation.  1 482.43,  Discharge 
planning.  We  would  delete  the  current 
discharge  planning  requirement  now  in 
(  482.21,  Quality  assurance,  as  a 
medically-related  patient  care  service 
standard. 

Section  9305(c)  confere  authority  to 
include  standards  and  guidelines 
beyond  those  enumerated  in  the  statute; 
at  this  time  we  are  proposing  to  spedfy 
that  the  discharge  planning  evaluation 
indade  an  evaluation  of  the  Medicare 
patient's  capadty  for  self-care  or  Hia 
possibility  of  this  patient  being  caiad  lor 
in  the  environment  from  which  he 
entered  the  hospital.  Under  the 
requirementa  for  the  discharge  plan,  we 
would  require,  on  an  as-needed  basis, 
that  the  Medicare  patient  and  Csmily 
members  or  interested  persons  be 
counseled  to  prepare  them  for  post- 
hospital  care.  For  darity.  we  want  to 
include  the  concept  in  the  current 
regulation  explicitly  requiring  the  adual 
transfer  or  referral  of  Medicare  patienU 
after  discharge  planning  is  complete.  We 
are  also  proposing  to  require  a  periodic 
reassessment  of  the  Medicare  patient's 
discharge  plan  to  determine  whether  it 
needs  to  be  changed.  We  would  also 
require  the  hospital  to  reassess  ita 
discharge  plaiming  process  on  an 
ongoing  basis  to  ensure  that  it  meeU 
Medicare  patients'  discharge  needs. 

We  may  consider  adding  more 
disdiarge  planning  standards  or 
guideli^  in  the  fiiture.  after  we  have 
evaluated  the  effectiveness  of  those  we 
are  proposing  now.  Also  deferred  are 
any  requirementa  relating  to  needs 
assessment  instrumenta  that  wiU  be 
developed  1^  the  Secretary  as  required 
by  section  8305(b)  of  OBRA  86.  The 
Secretary  will  submit  a  report  on  the 
needs  assessment  instrument  to 
Congress  by  January  1. 1980.  inchiding 
recommendations  on  the  appropriate 
use  of  the  instrument 

Althou^  statutory  requirementa 
governing  the  hospital  conditicms  of 
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participatio9|generaUy  apply  to  all 
patients.  Cofi|p««s  has  limited  the 
applicabiBty  jof  a  few  requirements  to 
hospital  services  provided  to  Medicare 
beneflciariei^  One  of  these  limited 
requirementH  is  hospital  discharge 
planning  as  ijescribed  in  section 
18Bl(ee).  Be<:^usc  the  statute  is  dear  on 
this  issue.  «m  have  mads  this  a 
Medicare-siiqcific  requirements  rather 
than  a  general  one. 

We  have  u>t  yet  made  a 
deteiminatiwi  as  authorized  under 
section  830tf£)(3)  as  to  whether  the 
JCAHO  or  /wA  discharge  planning 
standards  a^  at  least  equivalent  to  the 
statutoiy  stuadards  and  guidelines  in 
section  1861|[m)  of  ttie  Act  Our 
regulations  kk  42  CFR  405.igoi(dK3] 
already  pnHie  that  JCAHO  and  AOA 
accredited  lyispitals  are  deemed  to  meet 
our  conditio^  of  partidpation  unless 
our  reqoireniints  are  hi^er  or  more 
predse.  We  lare  reviewing  each 
organizatioii'ft  standards  to  determine  if 
they  are  at  iMst  eqaivalent  and  invite 
comment  onj  ifbia  issue.  We  wiH 
amiounoe  in|  ftie  final  rule  following  this 
proposed  m\$  whether  JCAHO  or  AOA 
accredited  Mspttals  are  deemed  to  meet 
the  new  coHQition  of  participation. 

The  new  MctioR  1881(ee)(2)(B) 
indndes  Ihelfeqairement  tfiat  hospitals 
provide  discnarge  plamUng  evaluations 
upon  the  reqi^est  of  the  'patient, 
patimt's  repnesentative,  or  patienf s 
physidan."  ^tient  representative** 
may  beioon^taed  to  be  bmited  to  (1)  a 
legal  lepresiMative  (such  as  an  attorney 
or  legal  gua^iBan),  or  (2)  an  individaal 
formally  aaiy^iied  by  the  beneficiary 
to  act  on  hiai^  her  behalf.  Since  we 
believe  the  iMail  was  to  interpret  the 
term  as  broadly  as  possible,  and 
because  ol  Ins  desirabdity  of  allowing 
relatives.  friUids  and  other  oonoetned 
persons  to  ati  for  a  patient,  we  would 
characterfanj  fepreseutative  in 
S  482.43CbKl|)j  as  any  properly  authorized 
"persoB  mOmg  oo  the  patient's  behalt" 

We  do  not  hitead  to  reqoire  hospitals 
to  inform  Mipcare  patjenta  of  tibe 
availability  pff  dtscfaaigB  planning 
services  sepvately  from  oAer 
infonaatiaa  pitimi^ed.  CatieDtly. 
hospitab  gi^  all  Medicare  patients  a 
ieasagefrom 
it  informs  beneficiaries, 
of  the  availability  of 
_  Ihas  message  was 
Medicare  petienta  who 
y  need  postho^pttal 
not  know  how  to  obtain 


notice  ("An 
Medic«re") 
amoBflolhi 
discharge  pli 
designed  to 
may  believe 
services  but 
them. 

In 

Administra 
unnec 
intent  of  the 


report  accoi<ipanying  S.  2706  (S.  Bep.  No. 


icewitfithe 
i^n's  desire  ta  minimize 
Regulations  as  well  as  the 
Senate  Finance  Committee 


348. 09A  Coog..  2d  Seas.  145-14B  (1986)) 
and  with  the  Conference  Comauttee 
Report  (HJL  R^.  Nol  1012,  iOth  Cong., 
2d  Seas.  282  (isem.  we  wonid  continue 
the  fiexibility  we  gni^  in  oancnt 
regulations  and  allow  ho^ntala  to 
determine  the  appnptiata  personnel  to 
carry  out  the  dlsrhBigm  r*"*— ^  in 
proposed  1 1 46S.43(b)(2)  and 
482.43{cXl).  we  would  stale  that  a 
registered  nurse,  social  woikcr.  or  other 
appropriate  personnd  (conaiatent  widi 
available  cownunity  aikd  homntal 
resources)  must  develop  or  superviee  the 
devefopment  of  die  evaluatioa  and 
discharge  i^ml  We  woidd  not  stipulate 
in  the  regulation  what  qualifications 
would  be  required  for  an  "other 
qualified  healtk  professional*'  because 
we  believe  thai  such  qualifications 
would  need  to  be  related  in  part  to  the 
size  and  location  of  the  ho^iital  ^1  the 
variety  of  resources  availaUe  for  post- 
discharge  care  in  the  area.  In  our 
interpretive  guidelinea.  though,  wc 
wouU  instrud  the  surveyor  to  look  at 
such  factors  as  previous  experience  in 
discharge  piawiinft  knowledge  of 
clinical  aod  aoda)  factors  diat  affed 
functional  atalua  at  iftsrhaige. 
knowledge  of  ooBHMuiity  resources  to 
meet  post-discharge  clinical  and  social 
needs,  and  ansussiufnt  skills. 

To  be  compatible  with  our  other 
regulations  we  would  divkle  the 
condition  into  several  standards:  Hie 
first  concerning  identifying  Medicare 
patients  in  need  of  evaluation,  die 
second,  the  evaluation  process,  the  third 
the  discharge  plan,  and  the  fourth, 
referral  or  transfer  of  the  Medicare 
patient,  along  «vith  neceasary  medical 
information.  (The  statute  does  not 
explidty  require  actual  transfer  or 
referral  of  patients  after  discharge 
planning  is  complete  so  we  would 
retain,  for  darify.  the  concept  of  current 
{  4B2.21(bX2).)  A  fifth  standard  would 
require  an  ongoing  rmssi  ssim  ill  of  the 
disdiarge  planning  procesa  to  ensure 
that  discharge  plms  arereapooaive  to 
discharge  need^of  individual  Medicare 
patients.  Because  the  reqnireaients  in 
§482.43(a).  (bXl).  (b)(2).  (b)(3).  (b)(5). 
(b)(e).  and  (cM^  would  be  dioee 
required  by  section  ia61(ee)  of  the  Act 
failure  to  meet  any  of  these 
requirements  could  result  in  termination 
of  the  hoepttal's  partidpatian 
agreement 

B.  Clinical  Laboratory  Director 
Standards 

To  implement  section  8336(d)  of 
OBRA  86.  we  propose  to  amend  the 
conditions  for  coverage  of  independent 
clinical  laboratories  and  tha  conditions 
of  participation  for  hospitalf  by  revising 
the  standarda  for  laboratory  director 


qualificationa  at  42  CFR  48Sa312(b)  and 
482.27(c)(1).  We  uwuU  cIhuvk  these 
standards  to  ahour  that  Ike  CHBUirt 
qualificalioB  mqairaacnis  for 
teboratory  diredors  apply  only  in  States 
that  have  nat  adopted  Hcanaing  or  odier 
standards  with  resped  to  qualificatians 
required  oi  dtnical  laboratory  dhuctors. 
In  States  that  have  adoplai  Hcendng  or 
other  standardU,  tadtvidaala  ute  nMet 
those  standards  would  be  considarsd  to 
meet  Federal  requirements  for  directing 
hospital  and  iiulependent  laboratories. 

Tlie  revised  regulations  would  also 
affect  dinieal  laboratories  that  are 
licensed  under  the  Clinical  Laboratories 
Improvement  Ad  (CUA  laboratories). 
Current  regulations  at  42  CFR  74.30  state 
that  the  standards  for  qualification  for 
laboratory  directors  (and  other 
personnel)  are  the  same  as  those  found 
in  Medicare  regulations.  Since  we  would 
not  change  this  requirement  CUA 
laboratory  directors  would  not  have  to 
meet  Federal  credentialling 
requirements  in  a  State  with  its  own 
licensing  or  other  standards. 

The  foOowing  statements  represent 
how  we  interpret  the  statute  and 
propose  to  implement  it 

•  Section  8339(d]  of  OBRA  86  does 
not  apply  to  an  individual  requesting 
evaluation  of  his  or  her  qualifications 
where  the  result  of  the  evaluation  would 
have  no  impact  on  a  clinical 
laboratory's  compliance  with 
certification  requirements.  We  approve 
laboratories,  not  iadividuala  themselves. 

•  The  term  "State"  indudes  the 
District  of  Columbia,  the 
CommoDwealtb  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands.  Guam,  and 
American  Samoa. 

•  If  a  person  qualifies  to  direct  a 
Medicare  or  CUA  laboratory  in  one 
State  because  of  the  new  provision,  he 
or  she  would  not  necessarily  qualify  in 
another  State.  The  person  would  have  to 
be  evaluated  against  the  requirements  of 
the  State  in  which  the  laboratory 
employing  him  or  her  is  located,  or 
against  Federel  requirements  if  the  State 
has  none.  This  provision  does  not 
predude  a  director  qualifying  under  this 
provision  in  a  labcwatory  in  tibat  Slate 
from  testing  spedowns  recdved  from 
another  State  whose  requirements  for 
laboratory  diredors  are  difiisrent 

•  The  provision  affects  onfy 
laboratory  directors.  It  does  not  apply  to 
individuala  emptoyed  as  technical 
supervisors,  gsneral  supervisors. 
techndogisCs  or  trdwiidans. 

•  If  a  State  has  licensing  or  odier 
standards  that  iqiply  onfy  to  a  specific 
category  of  providers  or  suppliers  (for 
example,  to  independent  laboratories 
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but  not  to  hospital-based  laboratories), 
then  the  director  provision  applies  only 
to  the  category  of  provider  or  supplier 
for  which  ^e  State  has  licensing  or 
other  standards. 

•  If  a  State  has  adopted  another 
program's  or  organization's 
requirements  for  clinical  laboratory 
directors,  that  program's  or 
organization's  requirements  apply  for 
the  purpose  of  this  provision.       j 

C.  Reducing  Information  Collection 
Burden 

In  these  proposed  regulations,  we 
address  the  information  collection 
burden  of  the  three  sections  in  42  CFR 
Part  405,  Subpart  U  that  have  not  been 
addressed  in  other  Federal  Regbter 
documents:  viz..  {{  405.2135, 405.2137, 
and  405.2139. 

1.  Section  405.2135,  Compliance  with 
Federal,  State  and  local  laws  and 
regulations,  requires  that  an  ESRO 
facility  be  in  compUance  with  applicable 
Federal  laws  and  that  an  BSRD  facility 
be  licensed  or  approved  as  meeting 
applicable  standards  by  the  agency  of 
the  State  or  locality  responsible  for 
approval.  Secticm  405.2135  further 
requires  a  facility  to  comply  with  all 
relevant  laws  (e.g..  laws  relating  to  staff 
licensure)  and  requires  conformity  with 
other  laws  (fire  safety,  equipment 
maintenance,  etc.).  | 

We  propose  to  revise  this  section  by 
removing  specific  requirements  aAd  by 
deleting  the  requirement  that  a  facility 
comply  with  State  and  local  laws.  It  is 
not  the  responsibility  of  the  Federal 
Government  to  enforce  State  and  local 
laws  and  regulations.  We  would  state 
the  basic  requirement  that  the  ESRD 
facility  be  in  compliance  with  Federal 
laws  and  either  be  licensed  or  approved 
as  meeting  applicable  standards  by  the 
agency  of  the  State  or  locality 
responsible  for  approval. 

Z.  Current  8  405.2137,  Condition: 
Patient  long-term  program  and  patient 
care  plan,  requires  that  the  facility 
maintain  for  each  patient  a  «vritten  long- 
term  treatment  program  and  an 
individualized  patient  care  plan  with 
short-term  goal  objectives.  There  ^re 
two  standards:  patient  long-term 
program,  with  four  factors,  and  pajtient 
care  plan,  with  six  factors. 

We  are  proposing  to  reduce 
recordkeeping  and  reporting  burden  by 
deleting  aU  factors  but  those  in 
paragraphs  (aMl).  (2)  and  (3)  and  (b)(2) 
and  (4).  Paragraph  (a)(3)  duplicatels  a 
statement  in  the  condition:  we  would 
remove  it  from  that  position.  Paragraph 
(b)(5)  requires  that,  if  the  patient  is 
transferred  to  another  fadlity,  the  care 
plan  be  sent  with  the  patient  or  nv^thin 
one  working  day.  Current 


S  405.2160(b)(2)  contains  the  same 
requirement. 

Para^vph  (b)(6)  requires,  for  home 
dialysis  patients,  periodic  monitoring  of 
the  patient's  home  adaptation,  including 
care  plan  provisions  for  visits  to  the 
patient's  home  by  qualified  personnel. 
Current  {  405.2163(e)  consists  of 
essentially  the  same  requirement  in 
greater  detail.  Self-dialysis  in  this 
context  includes  home  dialysis 
treatment  and  support  services  the 
facility  or  center  must  furnish.  Upon 
review,  we  consider  the  items  we 
recommend  for  deletion  to  be  repetitive 
either  of  die  condition  of  participation  or 
of  the  standard  to  which  they  pertain. 
The  retained  items  state  requirements 
concerning  development  and  review  of 
patient  care  plans,  which  we  believe  cue 
necessary  to  assure  appropriate 
selection  of  treatment  options. 

3.  Current  1 405.2139,  Condition: 
Medical  records,  requires  that  the 
facility  maintain  complete  medical 
records  on  all  patients.  It  sets  forth  the 
content  of  the  medical  records, 
protective  safeguards,  duties  of  the 
medical  records  supervisor,  con4>letion 
and  cenb-alization  of  records,  retention 
and  preservatitHi  of  records.  location  of 
records  and  facilities  for  efficient 
process  of  records,  and  requirements  for 
the  ready  transfer  of  medical 
information  between  treating  facilities. 

We  propose  no  changes  to  the 
regulation  at  S  406.2130  because  the 
duties  and  responsibilities  are 
consistent  with  sound  medical  records 
practices.  These  requirements  are 
essential  for  assurance  of  quality  of  care 
'  and  continuous  treatment  and  may  be 
necessary  for  intermediaries  in 
determining  the  correct  payment  for 
services. 

The  E9U)  patient's  condition  and 
treatment  are  unique.  (It  is  not  acute  as 
in  many  hospital  situations;  it  is  ongoing 
and  irreversible  and  will  always  require 
treatment  in  one  form  or  another.)  "The 
patient's  condition  may  vary  over  a 
period  of  time  and  warrant 
establishment  of  a  different  treatment 
modality.  It  is  necessary  to  establish 
two  medical  programs  in  most  cases:  A 
long  range  objective  and  a  daily 
program  directed  toward  obtaining  that 
objective.  Again,  it  is  the  long-term 
nature  of  the  patient's  condition  that 
continues  to  require  detailed  medical 
records.  As  a  result  of  the  patient's 
mobility  it  is  also  necessary  that  such 
records  be  readily  available  as  the 
patient  often  moves  from  facility  to 
facility  and  continuity  of  treatment  in 
accordance  with  the  plan  end  program 
is  essential.  We  feel  die  current 
requirement  provides  the  necessary 
detailed  findings  to  assure  the  continued 


review  of  the  prescribed  treatment  and 
the  patient's  needs.  Hence,  we  are 
recommending  no  change  in  this 
condition. 

IV.  Regulatory  bnpact  Analysis 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  regulatory 
impact  analysis  for  any  proposed 
regulation  that  meets  one  of  the  E.O. 
criteria  for  a  "major  rule":  that  is.  that 
would  be  likely  to  result  in:  An  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumen.  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  we  generally 
prepare  an  initial  regulatory  flexibility 
analysis  that  is  consistent  with  the 
Regidatory  Flexibility  Act  (RFA)  (5 
U.S.C  601  throu^  612)  unless  the 
Secretary  certifies  that  a  proposed 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA.  we  treat  all  hospitals,  clinical 
laboratories,  and  ESRD  facilities  as 
small  entities. 

We  do  not  have  the  data  to  assess 
accurately  the  magnitude  of  the  change 
in  behavior  that  would  result  from  the 
proposed  condition  of  participation  on 
discharge  planmng.  However,  we 
believe  that  adequate  planning  is 
already  done  in  most  hospitals.  Firat  of 
all  the  prospective  payment  system  has 
created  an  incentive  for  hospitals  to  do 
good  discharge  planning.  Second,  the 
conditions  of  participation  have  a 
standard  requiring  eadi  hospital  to  do 
discharge  planning.  In  the  absence  of 
positive  evidence  to  the  contrary,  we 
believe  that  this  proposal  would  have 
litUe  effect.  We  wish  to  point  out. 
however,  that  incorporating  the 
statutory  requirements  as  a  condition, 
instead  of  a  standard,  could  result  in 
graver  consequences  for  those  hospitals 
that  do  not  do  adequate  planning  in  the 
event  that  a  routine  or  complaint  survey 
establishes  noncompliance.  We  do  not 
expect  this  to  happen  often. 

ff  it  were  correct  to  |»esume  that  a 
lack  of  planning  leads  to  systematic 
underservice  of  beneficiary  needs,  then 
the  requirement  for  discharge  plaiming. 
especially  eariy  assessment  of  the  need 
for  planning,  should: 

•  Ensure  that  needs  are  identified  and 
appropriate  transfers  and  referrals  are 
made;  and 


•  Result  in 
care  utilixati( 
beneficiaries 


in  tome 
idiby] 
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increase  in  health 
Medicare 
irho  might  otherwise  not 
have  receive4lneeded  care. 

We  do  not  Ijelieve  that  aEL  Medicare 
beneficiaries  receive  all  needed  care. 
However,  factbrs  other  than  the  lack  of 
planning  constrain  whether  or  not 
beneficiaries  jiieceive  needed  services. 
Even  when  itlls  available,  beneficiaries 
sometimes  dner  or  avoid  recommended 
referrals  or  foBow-up  care. 

The  other  pfovisions  of  this  proposed 
rule  also  woiml  have  no  significant 
impact  While|tfae  provision  on  cfinical 
laboratory  diraction  may  increase  the 
number  of  inmvidoals  available  for  new 
director  posilicms,  we  do  not  expect  this 
factor  to  causs  laboratories  to  replace 
existing  (fireotors  or  otherwise 
significantly  i4ter  their  staC&ig  patterns 
because  of  M^  provision.  The  proposed 
redaction  of  atfoimation  harden  on 
ESRD  faciUtiei  might  riightfy  affect  die 
administrative  harden  on  ftose 
facilities,  but! the  impact  would  be 
minimal. 

For  these  r^sons,  we  have 
detennined  d^^t  e  regolatory  in^jact 
analysis  is  n«i^  leqeired.  We  have  also 
deternrined  afld  the  Secretaiy  certifies 
that  this  proplbaed  ivie  woold  not  have  a 
significant  ecfi^onic  imfMct  on  a 
substantial  n«|Bber  of  saall  entities.  We 
have  dierefoB^  not  prepared  a  regulatory 
flexibility  anlJysis. 

In  additioai  ^ection  1102(b)  of  the 
Social  Secari|i  Act  leqaires  the 
Secretary  to  ^tepare  a  regolatory  impact 
analysb  far  ^y  proixMed  rale  that  may 
have  a  signifiQant  iiqiact  on  the 
operations  of!  a  substantial  munber  of 
smaU  rural  hiipitals.  Sodi  an  analysis 
most  oonfansi  to  the  provisians  of 
section  aos  id  ^  KFA.  For  pvrpoaes  of 
section  lllB(|i|  Ol  the  Act.  we  define  a 
small  rural  hMpital  as  a  ho^ital  with 
fewer  than  56  beds  that  is  located 
outside  a  melKopolitaB  statistical  area. 
We  have  detatmined.  and  the  Secretary 
certifies,  that  Ihis  proposed  legalation 
would  not  halMe  a  significant  economic 
iimpact  on  the  operations  of  a 
substantial  nuinber  of  small  rural 
hoqiitals. 

V.  Paperwont  Reduction  Act 

Sections  4dl2135. 40&2137, 405.2130. 
and  482.43  ofiipus  proposed  rule  contain 
information  oi^Uection  reqnirements  that 
are  subject  td  the  Office  of  Management 
and  Budget  ((pMB)  annoval  under  the 
Paperwork  R  kluction  Act  of  1980  (44 
U.S.C  3504.  c  i^saq.).  Oiganizatinns  and 
individuals  d  Baidng  to  submit  comments 
on  the  infany  tion  collection 
requirements!  ^hould  direct  them  to  the 
agency  official  whose  name  a^Mars  in 
the  ADDRESS  section  of  the  preamble. 


VLBaapoaaatol 

Because  of  the  large  nnmhiir  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  role,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  conuients  ttiat  we  receive  by  the 
date  and  time  specified  in  the  "Dates" 
section  of  this  preamble,  and,  if  we 
decide  to  proceed  with  a  final  rule,  we 
will  respond  to  the  comments  in  the 
preamUe  of  that  role. 

list  of  Subjects 

42CFRPart40S 

Administrative  practice  and 
procedure.  Health  fsciUties.  Health 
professions.  Kidney  diseases. 
Laboratories.  Medicare.  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.     X-rays. 

42  CFR  Part  482 

Administrative  practice  and 
procedure.  Certification  of  compliance. 
Contracts  (Agreements),  Health  care, 
Health  facilities.  Health  professions. 
Hospitals.  LabMatories.  Medicare. 
Onsite  surveys,  Outpatient  providera. 
Reporting  requirements.  Rural  areas,  X- 
rays. 

For  the  reasons  set  out  in  the 
preamble,  42  CFR  Chapter  IV  would  be 
amended  as  set  forth  below: 

1. 42  CFR  Part  405.  Sulq>art  M  is 
amended  as  set  forth  below: 

PART  406-CAIIENDED] 

a.  The  authority  citation  for  Subpart 
M  is  revised  to  rMd  as  follows: 

Authsillj.  Sms.  IIIB,  IsnfsKlO)  and  (11), 
1864.  and  Un:  US.C  1302,  iai6x(s)  (KH  and 
(11).  ia06M,  tsaeUi.  and  SwtioB  8338(d)  of 
Pub.  L  98-608. 

b.  In  S  405.1312,  the  introductory 
language  of  parapaidi  (b)  and  (b)(5)  is 
republished,  subparagraphs  (b)(4)  and 
(b)(5)(iv)  are  revised,  and  subparagraph 
(b)(6)  is  added  to  read  as  follows: 


S4os.ni2 


specialties,  or  (ii)  i 

graduation  has  had  4  or  iHra  years  of 

full-time  general  dinscal  labanlory 

training  mid  exparianceof  erhkfa  at 

least  2  yean  wc 

profidoicgr  fas  one  of  I 

specialties  in  an  approved  dinical 

laboratory; 

(5)  With  re^iecl  to  indtvidaab  fint 
qaalifying  prior  to  July  1. 1071.  was 
responsible  far  the  direclian  of  a  dinical 
laboratory  for  12  months  between  July  1, 
1961.  and  )anaary  1, 19Bi^  and.  in 
additkn.  met  one  of  the  fattofwiiv 
requirements: 

(iv)  Achieved  a  satisfactary  grade 
throagh  an  rxaaanation  conducted  by  or 
under  the  sponsorship  of  the  U.S.  l^blic 
Heahh  Service  on  or  before  July  1, 1970; 
or 

(6)  Meets  the  State  licensing  or  other 
standards  for  directing  an  independent 
climcal  laboratory  in  the  Slate  in  winch 
the  laboratory  ia  physically  located. 

2. 42  CFR  Part  405^  Subpart  U  is 
amended  as  set  fordi  below:  I 

a.  The  authority  citation  for  Sabpart  U 
continues  to  read  as  follows: 

Attttorily:  Sees.  1M2, 1801, 18ei(a).  1871. 
1874.  and  Un  oi  the  Social  Saairity  Act  (42 
U.S.C.  1302.  ISOGx.  1306sr(a).  1386kk  1306kk. 
and  laosrr).  aakM  otharwisa  BOlid. 


b.  Section  405.2135  is  revised  to  read 
as  follows: 

S40S.2135 


Standard:  Licensure.  The  ESRD 
facility  asust  be  in  nomplianoe  with 
applicable  Federal  laws  and  either  I 

(a)  Licensed  in  accordance  virith  State 
law.  or 

(b)  An;>roved  as  meeting  applicable 
standards  by  the  agency  dL  the  State  or 
locaUty  responsible  for  approval. 

c.  Section  405.2137  is  revised  to  read 
as  follows: 


S40&21S7 


!  paneiii  iDfiQ*fenn 


(b)  Standard:  laboraiory  director— 
qualificatkm.  The  laboratory  director 
meets  one  of  the  following  requirements: 

(4)  Holds  an  earned  doctoral  degree 
from  an  accredited  institotton  with  a 
chemical  physical,  or  Uological  science 
as  a  major  siriiject  and  (i)  is  certified  by 
the  American  Board  of  Medical 
Microbiology,  the  American  Board  of 
Clinical  Cheaiatry.  Ae  American  Board 
of  Bioaaanlysis.  or  other  national 
accrediting  board  acoepteble  to  the 
Secretary  in  one  of  the  laboratory 


Each  facility  maintains  for  each 
patient  a  written  long-term  program  and 
a  written  patient  care  plan  to  ensure 
that  each  patient  receives  the 
appropriate  modality  of  care  and  the 
appropriate  care  widiin  that  modality.  A 
copy  of  the  current  program  and  plan 
accompany  the  patient  on  interfadlity 
transfer. 

(a)  Standant  patient  hag-term 
prognua.  There  is  a  written  long-term 
program  representiag  the  selectton  of  a 
suitable  treatment  modaUty  (Le.. 
dialysis  or  transplantation)  and  dialjrsis 
setting  (e.g.,  home,  self-care)  for  each 
patient. 
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(1)  The  imigram  is  developed  by  a 
professional  team  which  includes  but  is 
not  limited  to  the  physician  director  of 
the  dialysis  facility  or  center  where  the 
patient  is  currently  being  treated,  a 
physician  director  of  a  center  or  facility 
which  offers  self-care  dialysis  trebling 
(if  not  available  at  the  location  where 
the  patient  is  being  treated],  a  transplant 
surgeon,  a  qualified  nurse  responsible 
for  nursing  services,  a  qualified  dietitian 
and  a  qualified  social  woricer. 

(2)  The  program  is  formally  reviewed 
and  revised  in  writing  as  necessary  by  a 
team  which  includes  but  is  not  limited  to 
the  physician  director  of  the  dialysis 
facility  or  center  where  the  patient  is 
presently  being  treated,  in  addition  to 
the  other  personnel  listed  in  paragraph 
(a)(1)  of  this  section  at  least  every  12 
months  or  more  often  as  indicated  by 
the  patient's  response  to  treatment  (see 
§  405.2161(b)(1)  and  §  405.2170(a)). 

(3)  The  patient,  parent,  or  legal 
guardian,  as  appropriate,  is  involved  in 
the  development  of  the  patient's  long- 
term  program,  and  due  consideration  is 
given  to  his  preferences. 

(b)  Standard:  patient  care  plan,  then 
is  a  written  patient  care  plan  for  each 
patient  of  an  ESRO  facility  (including 
home  dialysis  patients  under  the 
supervision  of  the  ESRD  faciUty;  see 
§  405.2163(e)),  based  upon  the  nature  of 
the  patient's  illness,  the  treatment 
prescribed,  and  an  assessment  of  the 
patient's  needs.  \ 

(1)  The  plan  is  developed  by  a  ! 
professional  team  consisting  of  at  least 
the  physician  responsible  for  the 
patient's  ESRD  care,  a  qualified  nurse 
responsible  for  nursing  services,  a 
qualified  social  worker,  and  a  quahfied 
dietitian. 

(2)  The  care  plan  for  patients  whose 
medical  condition  has  not  become 
stabilized  is  reviewed  at  least  monthly 
by  the  profesional  patient  care  team 
described  in  paragraph  (b)(1)  of  this 
section.  For  patients  whose  condition 
has  become  stabilized,  the  care  plan  is 
reviewed  every  6  months.  The  care  plan 
is  revised  as  necessary  to  insure  that  it 
provides  for  the  patients  ongoing  needs. 

2.42  CFR  Part  482  is  amended  as  set 
forth  below: 

PART  482-{AMENDED] 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Autbority:  Sees.  1102. 1138, 1814(a)(6),  1861 
(e).  (f),  (k).  (r),  (v)(l){G).  (z).  and  (ee).  1864. 
1871, 1883. 1886. 1902(a)(30).  and  1905(a)  of 
the  Social  Security  Act  (42  U.S.C.  1302, 1338, 
1395(a)(6).  1395X  (e).  (f).  (k).  (r).  (v)(l)(G),  (z), 
and  (ee).  1395aa.  1395hh,  1385tt.  1395ww, 
139ea(a}(30).  and  1396d(a]). 


2.  The  table  of  contents  for  Part  482  is 
amended  by  adding  the  following  entry 

PART  482-CONDIT10N8  OF 
PARTICIPATION  FOR  HOSPITALS 


Subpart 


a^^^_|A^j  E§MMaAbka^B 


482.43    Condition  of  Participation:  Diachaige 
planning. 

•        •        *        •        * 

3.  Section  482.21(b)  is  revised  as 
follows: 

9  482.21    CondWon  of  partKipaliOR  QuaMy 


(b)  Standard:  Medically-related 
patient  care  services.  They  hospital 
must  have  an  ongoing  plan,  consistent 
with  available  community  and  hospital 
resoim^s,  to  provide  or  make  available 
social  work,  psychological,  and 
educational  services  to  meet  the 
medically-related  needs  of  its  patients. 

4.  Section  482.27(c)(l)(i)  is  revised  as 
follows: 

§  4t2JZT   Condttlon  of  pai  llclpslioii. 


[c)  Standard:  Personnel  *  *  * 

(1)  *  *  • 

(i)  The  director  must  be  a  pathologist 
or  other  doctor  of  medicine  or 
osteopathy  with  training  and  experience 
in  clinical  laboratory  services,  or  a 
laboratory  specialist  with  a  doctoral 
degree  in  physical,  chemical  or 
biological  sciences,  and  training  and 
experience  in  clinical  laboratory 
services,  or  meet  the  State  licensing  or 
other  standards  for  directing  a  hospital- 
based  laboratory  in  the  State  in  which 
the  hospital  is  physically  located. 

5.  A  new  §  482.43  is  added  as  follows: 

§  4M.43    CondWon  of  partlclpaMen: 
DiecnarQe  planning. 

The  hospital  must  have  in  effect  a 
discharge  planning  process  that  applies 
to  patients  entitled  to  benefits  under  the 
Medicare  program. 

(a)  Standard:  Identification  of  patients 
in  need  of  dischar^  planning.  The 
hospital  must  identify  at  an  early  stage 
of  hospitalization  all  Medicare  patients 
who  are  likely  to  suffer  adverse  health 
consequences  upon  discharge  if  there  is 
no  adequate  discharge  planning. 

(b)  Standard:  Discharge  Planning 
Evaluation.  (1)  The  hospital  must 
provide  a  discharge  planning  evaluation 
to  the  Medicare  patients  identified  in 
paragraph  (a)  of  this  section,  and  to 
other  patients  upon  their  request,  the 


request  of  a  person  acting  on  the  -  j 
patient's  behalf,  or  of  the  physician. 

(2)  A  registered  nurse,  social  worker, 
or  other  appropriately  qualified  ' 
personnel  (consistent  with  available    ' 
community  and  hospital  resources)  must 
develop,  or  supervise  the  development 
of,  the  evaluation. 

(3)  The  discharge  planning  evaluation 
must  include  an  evaluation  of  the 
likelihood  of  a  Medicare  patient  needing 
post-hospital  services  and  of  the 
availability  of  the  services. 

(4)  The  discharge  planning  evaluation 
must  include  an  evaluation  of  the 
Medicare  patient's  capacity  for  self-care 
or  of  the  possibility  of  the  patient  being 
cared  for  in  the  environment  from  whidi 
he  entered  the  hospital. 

(5)  The  hospital  personnel  must 
complete  the  evaluation  on  a  timely 
basis  so  that,  to  the  greatest  extent 
possible,  appropriate  arrangements  for 
post-hospital  care  are  made  before 
discharge,  and  to  avoid  unnecessary 
delays  in  disdiarge. 

(6)  The  hospital  must  include  the 
discharge  plaiming  evaluation  in  the 
Medicare  patient's  medical  record  for 
use  in  establishing  an  appropriate 
discharge  plan  and  must  discuss  the 
results  of  the  evaluation  with  the  patient 
or  individual  acting  on  his  or  her  behalf. 

(c)  Standard:  Discharge  plan.  (1)  A 
registered  nurse,  social  worker,  or  other 
appropriately  qualified  personnel 
(consistent  with  available  community 
and  hospital  resources)  must  develop,  or 
supervise  the  development  of,  a 
discharge  plan  if  the  discharge  plaiming 
evaluation  indicates  a  need  for  a 
discharge  plan. 

(2)  In  the  absence  of  a  finding  by  the 
hospital  that  a  Medicare  patient  needs  a 
discharge  plan,  the  patient's  physician 
may  request  a  discharge  plan.  In  such  a 
case,  the  hospital  must  develop  a 
discharge  plan  for  the  Medicare  patient. 

(3)  The  hospital  must  assist  in 
implementing  the  Medicare  patient's 
discharge  plan. 

(4)  The  hospital  must  periodically 
reassess  the  Medicare  patient's 
discharge  plan  to  determine  whether  the 
patients  discharge  needs  have  changed. 

(5)  As  needed,  the  patient  and  family 
members  or  interested  persons  must  be 
counseled  to  prepare  them  for  post- 
hospital  care. 

(d)  Standard:  Transfer  or  referral.  The 
hospital  must  transfer  or  refer  Medicare 
patients,  along  with  necessary. medicate, 
information,  to  appropriate  facilities.' 
agencies,  or  outpatient  services,  as 
needed,  for  foUowup  or  ancillary  care. 

(e)  Standard:  Reassessment.  The 
hospital  must  reassess  its  discharge 
planning  process  on  an  on-going  basis 
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by  reviewiiH  dischaige  plans  to  ensure 
that  they  aifi  responsive  to  dischaige 
needs. 

(CaUlog  of  PMeral  DonmUc  AMistance 
Programs  Noi  t3.773.  Medicaie— Hoapital 
Insurance;  No.  13.714.  Medical  Assistance) 

Dated:  September  3. 1967. 
WUUaaiLRa^. 

Administratofi  Health  Care  Financing 
AdminiatratiUi. 

Approved  November  5. 1987. 
OlisR.Bowatt 

Secretary.     '  f 

Edilarial  Note:  This  document  was  received 
for  publicatios  at  the  Office  of  the  Federal 
Register  on  Jitie  10. 198& 
(FR  Doc  68-113514  FUed  6-15-88;  8:45  am] 
MUJNB  COM  4S»-0l-« 


42  CFR  Parte  405, 489. 1001  and  1003 


(BERC-an-^ 


ParUdpatton  in 
CHAMPVA.  Hoapital 


for  Emergency  Care 

:  Health  Care  Financing 
Administrali  in  (HCFA)  and  Office  of 
Inspector  General  (OIG),  HHS. 
ACTKNt  Prot»sed  rule. 

•UMMARV:  Wfi  are  proposing  to  revise 
requiremenls  for  Medicare  participating 
hospitals  b^adding  the  following: 

•  A  hospital  must  provide  inpatient 
hospital  serjrices  to  individuals  who 
have  health  jooverage  provided  by  either 
the  Civilian  |Health  and  Medical 
Program  of  jle  Uniformed  Services 
(CHAMPUSIjor  the  Civilian  Health  and 
Medical  Provam  of  the  Veterans 
Administra^n  (CHAMPVA),  subject  to 
limitations  pfovided  by  regulations,  and 
accept  die  QHAMPUS/CHAMPVA- 
determined  Bslowable  amount  as 
payment  in  rfU  for  the  services. 

•  A  hospital  must  provide  inpatient 
hospital  services  to  military  veterans 
(subject  to  the  limitations  provided  in  38 
CFR  17.S0  ffj]  and  accept  payment  from 
the  Veteran^  [Administration  as  payment 
in  full. 

•  A  hospital  must  give  each 
beneficiary  i^  statement  of  his  or  her 
rights  concerning  dischaige  from  die 
hospital.  .^ 

•  A  hospital  with  an  emergency 
department  must  provide,  upon  request 
and  widiin  t  lie  capabiUties  of  die 
hospital,  an  appropriate  medical 
screening  m  imination  and  stabilizing 
treatment  toi  any  individual  with  an 
emergency  iMsdical  condition  and  to  any 
woman  in  a^ve  labor,  regardless  of  the 
individual's  eligibility  for  Medicare. 


HCFA  wo«dd  provide  for  die 
termination  of  a  proviiter's  agreement 
for  violation  of  any  of  these  provisions. 
In  addition.  OIG  would  provide  for 
suspension  of  a  provider's  agreement 
and  for  dvil  monetary  penalties  for 
violation  of  the  emergency  care 
provision. 

These  revisions  would  implement 
sections  9121  and  9122  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (as  amended 
by  section  4009  of  the  Onmibus  Budget 
Reconciliation  Act  of  1967).  section  233 
of  the  Veterans'  Benefit  Improvement 
and  HealUi  Care  Authorization  Act  of 
1986.  and  section  9305(b)(1)  of  die 
Omnibus  Budget  Reconciliation  Act  of 
1988. 

DATi:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
dian  5.-00  p.m.  on  August  15. 1968. 


'ANY 


:  Mail  comments  to  the  - 
following  address:  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services, 
Attention:  BERG-393-4>,  P.O.  Box  26676. 
Baltimore,  Maryland  21207. 

Please  address  a  copy  of  comments  on 
information  collection  requirements  to: 
Allison  Herron,  EOMB  Desk  Officer  for 
HCFA,  Office  of  Information  and 
Regulatory  Affairs.  Room  3002.  New 
Executive  Office  bidding.  Washington. 
DC  20503. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 

Building.  200  Independence  Ave.  SW.. 

Washington.  DC  or 
Room  132.  East  High  Rise  Building,  6325 

Security  Boulevard.  Baltimore. 

Maryland. 

In  commenting,  please  refer  to  file 
code  BERC-393-P. 

Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  vihidi  generally  begins 
about  three  weeks  after  publication  of  a 
doctunent.  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Ave..  SW.,  Washington, 
DC  on  Monday  throu^  Friday  of  each 
week  from  8:30  a.m.  to  5:00  p.m.  (phone: 
202-245-7880). 

PON  PURTNUI INPOWMATIOW  CONTACT: 

Thomas  Hoyer,  301-066-4607.  For  all 
provisions  except  suspensions  and 
civil  monetary  penalties. 

Jim  Patton  301-065-9601.  For 
provisions  relating  to  suspensions  and 
civil  monetary  penalties. 


A.  PaiU'a'pation  in  the  CHAMPUS  and 
CHAMPVA  Prograna 

CHAMPUS  (Gvilian  Healdi  and 
Medical  Program  of  the  Uniformed 
Services)  and  CHAMPVA  (Civilian 
Health  and  Medical  Program  of  the 
Veterans  Administration)  programs  pay 
for  health  care  services  furnished  to 
dependents  and  survivors  of  military 
personnel,  of  retirees  and  their 
dependents,  and  of  veterans.  Generally, 
the  programs  have  paid  hospitals  based 
on  their  charges.  Section  931  of  the 
Department  of  Defense  Authorization 
Act.  1964  (Pub.  L  98-94)  audiorized 
these  programs  to  pay  (to  the  extent 
practicable)  for  inpatient  hospital 
services  using  Medicare  reimbursement 
procedures.  Because  the  Medicare 
prospective  payment  system  (PPS)  (the 
system  whereby  we  pay  a  hospital  a 
predetermined  amount  based  on  the 
patient's  diagnosis  and  any  surgical 
procedures  preformed,  rather  than  by 
the  number  of  days  hospitalized)  results 
in  Medicare  cost  savings,  the 
Department  of  Defense  (DoD)  expects 
that  it  would  realize  similar  savings  if  it 
were  to  use  a  model  similar  to 
Medicare's  PPS.  Paying  on  the  basis  of  a 
fixed  rate  appropriate  to  the  particular 
diagnosis  involved  has  been  shown  to 
be  an  equitable  method  of  paying  for 
hospital  care.  Therefore,  the  Office  of 
Civilian  Health  and  Medical  Program  of 
die  Uniformed  Services  (OCHAMPUS) 
has  published  a  final  rule  which 
includes  provisions  for  the 
implementation  of  a  DRG-based 
payment  system  modeled  after 
Medicare's  IVS  for  CHAMPUS  inpatient 
hospital  admissions  occurring  on  or 
after  October  1. 1987  (52  FR  32992). 

Hospitals  that  furnish  services  to 
CHAMPUS  and  CHAMPVA 
beneficiaries  are  authorized  to  provide 
services  to  these  beneficiaries  following 
an  approval  process  similar  to  that  used 
for  Medicare  participation.  All  hospitals 
certified  by  the  Joint  Commission  on 
Accreditation  of  Health  Care 
Organizatiobs  (JCAHO)  are  authorized 
providers;  any  Medicare  hospital  may 
be  (and  all  have  been  thus  far)  deemed 
to  be  authorized  providers.  All  others 
are  surveyed  by  OCHAMPUS  to 
determine  whether  they  are  authorized 
providers. 

"Participation"  has  a  different 
meaning  for  CHAMPUS  and  CHAMPVA 
'than  for  Medicare:  providers  have  been 
able  to  decide  on  a  case-by-oase  basis 
whether  to  "participate"  in  the  program 
and  dius  accept  die  CHAMPUS/ 
CHAMPVA-determined  allowable 
amount  as  payment  in  full  (under  these 
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programs,  beneficiaries  are  required  to 
pay  a  cost-share  for  each  hoNipital 
admission,  and  this  is  considered  to  be 
separate  from  the  CHAMPUS/ 
CHAMPVA  payment).  Under  Medicare, 
hospitals  must  agree  to  bill  the  program 
for  all  beneficiaries  and  accept 
Medicare  payment  as  payment  in  full 
(less  appKcable  deductibles, 
coinsurance  amounts,  and  noncovered 
items). 

As  indicated  above,  all  Medicare 
hospitals  are  also  authorized  providers 
in  CHAMPUS  and  CHAMPVA  on  the 
basis  of  their  JCAHO-amwoved  status  or 
are  deemed  authorized  providers  based 
on  their  Medicare-af^Moved  status.  The 
benefits  to  the  DoD  of  requiring  them  to 
be  paid  either  under  a  DRG-based 
payment  system  or  based  on  reasonable 
cost  are  lost,  however,  if  the  hospitals 
can  selectively  participate  in  the 
CHAMPUS  and  CHAMPVA  programs. 
Congress,  in  section  9122  (tf  COBRA. 
now  requires  all  Medicare  hospitals, 
beginning  January  1987.  to  participate  in 
CHAMPUS  or  CHAMPVA  as  authorized 
providers  (i.e.,  they  must  bill  CHAMPUS 
or  CHAMPVA  and  accept  the 
CHAMPVA/CHAMPUS-determined 
allowable  amount  as  payment  in  full — 
less  applicable  deductible,  patient  cost- 
share,  and  noncovered  items). 

B.  Participation  in  the  Veterans 
Administration  (VA)  Health  Care 
Program 

A  retired  veteran  with  a  service- 
connected  disability  is  not  required  to 
use  Veterans  Administration  (VA) 
hospitals  but  may  elect  to  receive 
services  from  "civilian"  providers  and 
be  reimbursed  through  CHAMPUS. 
However,  once  the  VA  has  made  or  has 
authorized  payment  for  services  related 
to  a  service-connected  disability,  the 
veteran  is  to  obtain  all  services  through 
the  VA.  In  cases  where  the  veteran 
receives  services  from  a  non-VA 
hospital,  either  through  choice  or 
because  there  is  no  available  VA 
hospital  which  can  provide  the 
necessary  services,  the  VA  pays  for  the 
services  based  on  the  hospital's  charges. 

As  with  CHAMPUS  and  CHAMPVA, 
when  they  also  paid  the  hospital's 
chaiges.  this  type  of  payment  is  more 
expensive  than  payment  on  a 
prospective  basis  or  based  on 
reasonable  costs.  As  a  result,  the  VA  is 
setting  up  a  naticmal  prospective 
payment  system. 

To  alleviate  hospital  expenses  for  the 
VA.  Congress  passed  sectim  233  of  the 
Veterans'  Benefit  Improvement  and 
Health-Care  Authorization  Act  of  1966 
(Pub.  L  99-576).  This  section  requires 
Medicare  hospitals  to  be  praticipating 
providers  of  medical  care  to  veterans 


eligible  to  receive  care  at  the  iM^tal. 
Tlie  ho^iital  then  would  receive 
payewDl  for  tlw  services  under  the 
applicable  VA  paynent  system,  rather 
than  sioqiiy  on  the  basis  of  ttie 
hospital's  ( ' 


C  Statement  of  Beheficiary  Rigftts 

After  the  prospective  payment  system 
became  effective  for  the  Medicare 
program,  we  began  to  hear  allegations 
that  Medicare  beneficiaries  were 
discharged  too  early  from  the  hoqrital 
and  we  also  began  to  receive  complaints 
that  patients  did  not  understand  their 
rights  as  Medicare  beneficiaries  in  cases 
where  they  were  advised  that  discharge 
was  appropriate  but  they  disagreed.  Cte 
April  17. 1985,  42  CFR  466.78(b)(3)  was 
revised  requiring  all  hospitals  to  provide 
Medicare  beneficiaries  with  information 
about  reo  review,  including  their 
appeal  rights  (50  FR 15331).  In  further 
response  to  concerns  about  eariy 
discharges  and  lack  of  adequate  appeal 
information,  we  began  requiring 
hospitals  to  furnish  each  beneficiary 
upon  admission  a  specific  statement 
developed  by  HCFA  (i.e.,  the  "important 
Message  fiom  Medicare")  telling  a 
beneficiary  of  his  rights  to  be  fully 
informed  about  decisions  affecting 
Medicare  coverage  or  payment  and 
about  appeal  rights  in  response  to  any 
hospital  notices  to  the  effect  that 
Medicare  will  no  longer  cover  the  care. 
The  "Message"  we  developed  also 
advises  the  patient  what  to  do  when  he 
receives  such  a  hospital  statement  and 
how  to  elicit  more  information.  The 
requirements  relating  to  the  "Imporiant 
Message  from  Medicare"  were 
incorporated  into  the  program's 
operating  instructions. 

Congress  subsequently  passed  section 
9305(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (OBRA  86). 
Now,  as  part  of  its  participation 
agreement  with  Medicare,  each  hospital 
must  agree  to  furnish  eadi  Medicare 
beneficiary  with  a  notice,  at  or  about  the 
time  of  admission,  that  explains  the 
■  patient's  rights  in  detail 

D.  Responsibilities  of  Medicare 
Participating  Hospitals  in  Emergency 
Cases 

Hospitals  that  choose  to  participate  in 
the  Medicare  program  agree  in  writing 
to  meet  various  requirements  included 
in  section  1866  of  the  Social  Security  Act 
(the  Act).  Before  enactment  of  Pub.  L 
99-272  on  April  7. 1986.  the  Act  did  not 
specifically  address  the  issue  of  how 
hospitals  with  emergency  medical 
departments  must  handle  individuals 
who  have  emergency  medical  conditions 
or  who  are  in  active  labor. 


in  its  Report  accompanying  HJl.  3128, 
the  House  Ways  and  Means  Committee 
indicated  that  Congress  was  concerned 
about  die  increasing  number  (tf  reports 
that  hospital  emeigency  rooms  are 
refusing  to  accept  or  treat  patients  with 
emergency  conditions,  inchtding 
medically  unstable  patients,  if  the 
patients  do  not  have  medical  insurance. 
In  addition,  the  Report  stated  that  there 
have  been  reports  that  patients  in  an 
unstable  condition  have  been 
transferred  improperly,  sometimes 
without  the  consent  of  the  receiving 
hospital.  Because  Congress  believed 
that  this  situation  may  have  worsened 
since  the  Medicare  prospective  payment 
system  for  hospitals  became  effective. 
the  Report  states  that  the  Committee 
"wants  to  provide  a  strong  assurance 
that  pressiu«  for  greater  hospital 
efficiency  are  not  to  be  construed  as 
license  to  ignore  traditional  community 
responsibilities  and  loosen  historic 
standards."  (H.R.  Rep.  Na  90-241, 99th 
Congn  Ist  Sess.  27  (1985).)  As  a  result  of 
this  concern,  Congress  enacted  section 
9121  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  (CCffiRA)  of 
1985.  Pub.  L.  99-272. 

I 
11.  Legislation 

A.  Participation  in  CHAMPUS  and 
CHAMPVA  Programs 

Section  9122  of  COBRA  amended 
section  1866(a)(1)  of  the  Act  by  adding  a 
new  paragraph  ()},  which  requires 
hospitals  in  the  Medicare  program  to  be 
participating  providers  of  medical  care, 
for  inpatient  services  imly,  under  any 
health  plan  contracted  for  under  10 
U.S.C.  1079  or  1006  (CHAMPUS)  or 
under  38  U.S.C  613  (CHAMPVA),  in 
accordance  with  admission  ^Mractices 
and  pajnnent  methodology  and  amounts 
as  prescribed  under  foint  regulations 
issued  by  the  Secretaries  of  Health  and 
Human  Services,  Defense  and 
Transportation.  This  requirement 
applies  to  services  furnished  to 
CHAMPUS  and  CHAMPVA 
beneficiaries  admitted  on  or  after 
January  1, 1987. 

(Section  9122  of  COBRA  also  required 
that  the  legislation  apply  to  all 
agreements  entered  into  on  or  after 
April  7, 1986,  but  this  requirement  was 
deleted  by  section  1895(bK6)  of  the  Tax 
Reform  Act  of  1986  (Pub.  L  99-514). 
enacted  October  22, 1986.) 

B.  Participation  in  Ae  Veterans 
Administration  Health  Care  Program 

Section  233  of  the  Veterans'  Benefit 
Improvement  and  Health-Care 
Authorization  Act  of  1986  (Pub.  L.  90- 
576}  was  enacted  on  October  28, 198&  It 
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added  a  new  paragraiih  (L)  to  lection 
I8e6(a)(l)  of  the  Act  It  requires 
hospitals  that  |»artidpate  in  Medicare  to 
be  partidpatite  provides  under  38 
U.S.C.  603.  in  Accordance  with  the 
admissions  p^ctices.  and  payment 

id  amounts,  prescribed 
ilations  issues  to 
section  by  the  Secretary 
1^  Administrator  of  the 
pion  applies  to  services 
Iterans  sdmitted  on  or 


methodology 
under  joint 
implement  th 
ofHHSsnd 
VA.  This  pro' 
furnished  to 
after  July  1,1 


C.  Statement  \ 

TheOmnibii 
Act  of  1986  (( 
October  21.1^ 
OroA86ad(i 


(IJTheindijv 
for  inpatient  I 
posthospital  i 

(2)The( 


Beneficiary  Rights 

Budget  Reconciliation 
86)  was  enacted  on 
Section  930S(b)(l}  of 
a  new  paragraph  (M)  to 
section  I8e6(a]|(l)  of  the  Act  That 
paragraph  puts  current  regulatory  and 
adndnistrativ^jpolides  into  statute  and 
requires  a  hospital  that  is  eligiUe  to 
partidpate  iniqie  Medicate  program  to 
agree  to  fumi$h.  upon  admission,  a 
benefidary,  ot^an  individual  acting  on 
his  or  her  bdiJBAf,  with  a  written 
statement  of  tUe  benefidary's  discharge 
rights.  The  Stf  ||ement  must  explain: 

dual's  rights  to  benefits 
spital  services  and  for 
ces  under  Medicare; 
itances  under  w^ich 
the  benefidai^iii  will  and  will  not  be 
liable  for  cha^s  for  continued  stay  in 
the  hospital; 

(3)  The  ben^tidary's  ri^t  to  appeal 
denials  of  bensfits  for  continued 
inpatient  hosi^kal  services,  induding  the 
practical  stepijto  initiate  the  appeal: 

(4}  The  individual's  liabihty  for 
services  if  thej  genial  of  benefits  is 
upheld  on  apical;  and 

(5)  Additional  information  that  the 
Secretary  spedfies. 

Section  g30^ib)(2)  of  OBRA  86 
requires  that  fwe  prescribe  the  language 
statement  not  later 
after  the  effective  date 
er  we  have  developed 
age  for  the  statement 
OBRA.  the  hospitals 
plying  with  the 
requirement  tolgive  £e  revised 
statement  to  t^sneficiaries  upon 
admission. 

D.  ResponsibiAties  of  Medicare 
Participating  ^ospitals  in  Emergency 
Cases  j 

The  Consolraated  Omnibus  Budget 
Recondliatioij  Act  (COBRA)  of  1985 
was  enacted  q»  April  7, 1986.  Section 
9121  prohibits:  hospitals  with  emergency 
medical  depatftknents  from  refusing  to 
treat  medicallvj  unstable  patients,  it  also 
contains  provfi^ions  designed  to  halt  the 
inappropriate  jttansfers  of  these  patients 
to  other  mediosl  fadlities. 


to  be  used  in 
than  six  mon 
of  OBRA  86. 
the  revised  lai 
required  undi 
must  begin 


Section  9121  of  COBRA  added  a 
paragraph  (i)  to  section  18e8(a)(l)  of  the 
Act  and  added  a  new  section  1867  to  Ae 
Act  Section  1806(a)(l)(I)  requires  that  a 
hoq>ital  partidpating  in  the  Medicare 
program  must  agree  to  comply  widi  the 
requirements  of  section  1867  of  the  Act 
to  the  extent  applicable.  Section  1867 
provides  the  following: 

(a)  A  hospital  wi^  an  emergency 
department  must  wittiin  the  capabilities 
of  its  emergency  department  provide  an 
appropriate  medical  screcming 
examination  to  any  individual  who 
comes  to  the  emergency  department  for 
examination  or  treatment  of  a  medical 
condition  or  of  active  labor  and  on 
whose  behalf  the  examination  or 
treatment  is  requested:  the  purpose  of 
the  examination  is  to  determine  whether 
the  individual  has  an  emergency 
medical  condition  or  is  in  active  labor. 
This  requirement  applies  regardless  of 
the  individual's  eligibility  for  Medicare 
benefits. 

(b)  If  an  individual  regardless  of 
eligibility  for  Medicare  benefits,  has  an 
emergency  medical  condition  or  is  in 
active  labor,  the  hospital  must  either 
provide  for  fiurthn'  examination  and 
treatment  (within  its  capabilities)  or 
make  an  appropriate  transfer  of  die 
patient  to  another  medical  facility, 
unless  the  treatment  or  transfer  is 
refused. 

(c)  A  hospital  may  not  transfer  a 
patient  unless^ 

(1)  (A)  He  or  she,  or  a  legally 
responsible  person  acting  on  fads  or  her 
behalf,  requests  the  transfer,  or  (B)  a 
physician,  or  other  qualified  medical 
personnel  when  a  physician  is  not 
readily  available,  has  certified  that  the 
medical  benefits  expeded  from  the 
treatment  at  the  new  facility  outweigh 
the  increased  risks  to  the  patient's 
condition  resulting  from  the  transfer 
and 

(2)  The  transfer  is  an  "appropriate 
transfer",  as  defined  below. 

An  "appropriate  transfer"  is  a 
transfer  (1)  In  which  the  receiving 
facility  has  available  space  and 
qualified  personnel  for  the  treatment  of 
the  patient  and  has  agreed  to  accept  the 
transfer  and  to  provide  appropriate 
medical  treatment  (2)  in  whidi  the 
transferring  hospital  provides  the 
receiving  facility  with  appropriate 
medical  records  (or  copies)  of  the 
examination  and  treatment  furnished  at 
the  transferring  hospital:  (3)  in  wfaich  the 
transfer  is  effected  through  qualified 
persormel  and  transportation  equipment 
as  required,  including  the  use  of 
necessary  and  medically  appropriate  life 
support  measures  during  the  transfer 
and  (4)  that  meets  other  requirements  as 
the  Secretary  may  find  necessary  in  the 


interest  of  tfie  health  and  safety  of  the 
patient 

(d)  A  hospital  that  faib  to  meet  the 
requirements  of  section  1867  of  the 
Act— 

(1)  Is  subjed  to  termination  of  its 
Medicare  agreement  or,  at  the  option  of 
the  Secretary  of  the  Department  of 
Health  and  Human  Services  (HHS), 
suspension  of  the  Medicare  agreement  if 
it  knowingly  and  willfully,  or 
negligently,  fails  to  comply  with  section 
1867.  The  suspension  is  subject  to 
reasonable  notice  to  the  hospital  and  the 
public  and  is  for  a  duration  that  the 
Secretary  determines  to  be  appropriate: 
and 

(2)  Is  also  subject  to  dvil  monetary 
penalties  (which  are  in  addition  to  those 
provided  under  section  1128A  of  the 
Act)  if  it  knowingly  violates  section 
1867.  The  penalty  cannot  exceed  $25,000 
for  each  violation  committed  between 
August  1, 1988  (the  effective  date  of  the 
amendment)  and  December  21, 1987.  or 
$50,000  for  violations  on  or  after 
December  22. 1967.  (The  amount  was 
raised  by  section  4009(a)(1)  of  the 
Omnibus  Budget  Recondliation  Act  of 
1987  (Pub.  L 100-203),  effective 
December  22, 1987.)  Each  responsible 
physician  is  also  subjed  to  a  dvil 
money  penalty  of  not  mon  than  $25,000 
for  each  knowing  violation  ($50,000  for 
violations  on  or  after  December  22, 
1987).  A  responsible  physician  may  also 
be  excluded  from  Medicare 
participation  for  up  to  five  years. 

"A  responsible  physidan"  is  a 
physician  within  die  meaning  of  section 
1861(r)(l)  of  the  Act  (doctor  of  medidne 
or  osteopathy)  who  is  employed  by.  or 
under  contract  with,  the  partidpating 
provider  and  acting  as  such  has 
professional  responsibility  for  the 
provision  of  examination  or  treatment  of 
the  individual,  or  transfer  of  the 
individual. 

(e)  If  a  hospital  violates  the 
requirements  of  section  1867  and  a 
patient  suffers  personal  harm  as  a  direct 
result  he  or  she  may.  in  a  civil  action 
against  the  partidpating  hospital,  obtain 
damages  for  personal  injury  under  the 
law  of  the  State  in  which  the  hospital  is 
located  and  may  obtain  such  equitable 
relief  as  is  appropriate. 

(f)  Any  medical  fadlity  that  suffers  a 
financial  loss  as  a  direct  result  of  a 
participating  hospital's  violation  of 
section  1867  may  obtain  damages 
available  in  a  civil  action  against  the 
participating  hospital,  under  the  law  of 
the  State  in  which  the  hospital  is 
located,  and  may  obtain  such  equitable 
relief  as  is  appropriate. 

(g)  No  dvil  action  under  (e)  and  (f) 
above  may  be  brou^t  more  than  two 
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yean  after  the  date  of  the  vkriatiaa  wUh 
respect  to  which  the  action  is  brought 

(h)  SectMn  1167  alao  contains 
deHnitions  of  several  other  terms: 
"emergency  medical  condition," 
"participating  hosptial,"  "active  labor." 
"to  stabilise."  "stabUiaed."  and 
"transftt." 

(i]  The  provisions  of  section  1M7  do 
not  preempt  any  State  or  local  law 
except  w^ere  they  directfy  conflict 

IIL  nwisioiis  or  the  Propoeed 
Regulatieiis 

A.  Participation  in  CHAMPUS  and 
CHAMPVA  programs 

We  would  revise  S  489.20.  Basic 
commitmMits.  to  show  that  a 
partidpathig  Medicare  ho^titat  mast 
a^ee  to  participate  in  ttie  CHAMPUS 
and  CHAMPVA  pngnati  and  accept 
the  CHAMPUS/CHAMFVA-determined 
allowable  amonnt  as  payment  in  loll  in 
acoordanoe  widi  a  new  f  488L2S,  which 
incorporates  statotory  provisions. 

In  a  new  section,  42  CPR  48B.2S.  we 
would  reqoire  Medicare  participating 
hospitals  to  be  participating  providos  in 
the  CHAMPUS  and  CHAMPVA 
programs.  We  would  reqoire  the 
hospHab  to  coaply  with  Department  of 
Defense  legnlations  governing 
adwiissiona  practioes  and  payment 
metlmdology  and  amomts  for  such 
services.  (Thoae  regulations  would  be 
issued  jo^itly  Iqr  die  Secretaries  of 
Defense,  Transportation  and  HaaMi  and 
Human  Services;  CHAMPUS  has 
published  a  final  rule  that  oontains 
praviaiana  for  die  impleawntatioo  of  a  ^^ 
DRG-baaed  payaant  systaB.  as 
mentioned  eader.)  We  would  continae 
the  policy  that  hoairitals  participoting  in 
CHAMPUS  and  CHAKB>VA  tfiat  also 
participate  in  Me&are  vast  meet  all 
Medicare  condiliom  of  portidpetioin. 
Thus,  if  CHAMPUS  or  CHAMPVA  have 
requirements  for  participating  that  diffisr 
from  Medicaids.  Medicare's  i 

requirements  would  have  to  be  met 

We  woidd  rendre  hospttals  to  accept 
the  CHAMFUS/CHAMPVArdetemined 
allowable  amont  as  payment  m  full  for 
the  services  provided  to  diese 
benefidariea  (le**  a|iplicable  deductible, 
patient  coet-share,  and  noncovered 
items). 

In  addition,  we  would  add  a  new 
paragr^  (11)  to  1 4aa53,  TeiminatiaBS 
by  HHS.  to  show  diat  a  koqrital  that 
does  not  meet  the  requirements  of 
1 489.25  woiddbe  aublect  to  poeattile 
ten^nation.  We  do  not  anticipate  diat 
Medicare  pwtidpaling  hoapiteh  will 
refiise  to  accept  CHAMPUS  or 
CHAMPVA  beneficiaries  under  these 
propoaed  requirementa.  Should  one  do 
sa  we  would  expect  appropriate 


offidala  from  the  Dspisrtment  of  Dafaise 
orT^anspoftaliim  tonol^  us  and  w» 
would  dian  diacasa  dwisaaB  widi  dm 
hospital  in  hopes  of  resolving  it  IT  H 
cannot  be  resolved,  dm  HCFA  fegioBal 
office  would  tandnato  dm  hospttara 
provider  agreement  under  the  provisioRS 
of  42  CPR  Pari  4891  Subpart  B.  rinoe  dw 
hospital's  refusal  to  parttdpato  hi  die 
CHAMPUS  er  CHAMPVA  programs 
would  violate  42  CFR  489.25  of  diese 
regulations. 

These  revisions  would  apptf  onfy  to 
inpatie^  hospital  services  fundsbed  to 
benefidariea  admitted  on  or  after 
January  1, 1987. 

B.  Participatum  ia  the  Veterans 
Administration  Health  Care  Pro-am 

To  impleiMBt  section  23S  of  Pub.  L. 
99-576.  we  propooe  to  add  a  new 
{  489.28^  HoapMals  do  not  enter  into 
parddpatiiw  agreemeate  with  die 
Veterans  AdaduistraUMi  program  as 
they  do  if  they  choose  to  partidpate  in 
the  Medicare  prapam  or  Ae  CHAMPUS 
or  CHAMPVA  pragmns.  Instead,  dm 
VA  anthoriM*  payment  for  die 
treatment  uaunBy  on  a  pre^dmisaioa 
basis  at  a  deaignatBd  hospital  that 
fumisbes  the  service.  We  would  luquiie 
a  Medicare  partic^ting  hospit^  to 
admit  any  veterm  udioee  boapitidixation 
is  authorized  by  die  VA  under  38  VSX^ 
603  (this  indudes  emergency  cases* 
which  may  be  aodiorized  after 
admission).  The  hospital  would  have  to 
meet  the  requirementa  of  SKCPR  Part  17 
regaidmg  adrrtssion  practicea  and 
payment  wedmdology  and  amounta. 
This  aiTangeaieBl  would  no*  affect  tte 
hospitals'  need  to  meet  all  Medicare 
hospital  conditions  of  partio^ation. 

We  woaU  also  revise  f  48BL2a  Baaic 
commitmentB,.to  require  hospitals  to 
admit  vetaranau^oae  admission  ia 
authorized  under  38  U.S.C  808  and  to 
meet  the  requirements  of  §  489J26. 

We  would  alao  reviae  1 48ft53, 
Termination  by  HCFA,  to  show  Uiat 
HHS  may  teiminate  any  boapitai  that 
fails  to  meet  the  requirementa  of 
S  489.26.  TUs  would  be  included  widi 
the  paragraph  (11)  requiring  hospitab  to 
parttc^te  to  CHAMPUS  and 
CHAMPVA. 

As  widi  die  CHAMPUS  and 
CHAMPVA  pragcams.  we  do  not 
antidpate  that  Medicare  participating 
hospitals  wiD  resist  dw  requiiemaut  to 
adadt  veterans.  Should  one  do  ao.  we 
would  expect  tiw  appropriate  official  of 
the  Veterans  AraiiintotiatioB  tonotify  as 
and  we  would  dben  disoms  the  iaaue 
widi  die  hoqdial  in  hopea  of  rsaolvi^  M. 
If  n  cannot  be  rssdvad.  dte  HCPA 
regional  office  would  tandnato  the 
hospital's  provider  ayecment  under  dto 
provisions  of  42  CFR  Part  480,  Snbpot  B, 


since  the  hospital's  rafimal  to  admit 
veterans  violates  42  CFR  489.26  of  these 
regidetions. 

The  VA  i>de»eloping  die  regulations 
necessary  to  imidement  the  stetate  (e.gn 
regarding  pajrment  methodology). 

These  regulations  would  app^  to 
inpatient  services  furnished  to  veterans 
a(hnitted  on  or  after  July  1. 1987. 

C.  SttOemeatofBtaeficiaryni^as 

We  would  add  a  new  section.  42  CFR 
489.27.  to  require  partidpating  hospitals 
that  fumlA  hipadent  hosidtal  sanricea 
to  Medicare  benefkiaries  to  give  every 
beneficiary  (or  individual  acting  on  bis 
or  her  behalf)  at  or  aboat  the  time  (tf 
admilMion  the  "Inqiortant  Message  from 
Medicare."  We  would  not  wpedtg  the 
contenU  of  dm  "Message"  in  these 
regulations,  as  the  hos^tal  «viil  not  be 
responsible  for  writing  it;  we  will 
distribute  to  ttie  hosidtals  tte  "Mess^e" 
that  the  hospitals  are  to  use. 

We  expect  die  "baportant  Message 
from  Medicare"  to  be  available  before 
this  rule  becoaaes  &iaL  Ihe  law  ia  aelf- 
implementing,  and  it  requirea  dm 
language  for  the  stotement  to  be 
prescribed  within  six  monte  of  the 
enactmNit  of  the  legislalioa  and 
distributed  by  hnapitals  widdn  two 
months  after  it  ia  prescribed.  TUs  rale 
would  merdy  oonfona  dm  regalatiana  to 
the  statute. 

We  have  reviaed  dm  eartter ''An 
ImportanlMeaange  from  MadicaM**  to 
incorporate  die  statutory  isqaiisinaiits 
and  hisva  solidted  commenta  from  ma)or 
benefidaiy  and  prowktei  oganizatlona. 
such  as  &e  Gray  PanAara,  the 
American  Hospital  Assodatioa  and  dke 
American  Association  of  Retbed 
Persons.  We  have  also  sent  die 
l^essage"  to  YtoSk  die  Senate  and 
House  Select  Coaunttees  mi  Aging.  The 
imput  from  the  various  entities  ha^ 
been  valuable  to  deterndiiing  the  final 
version  of  the  "Messege" 

We  would  require  the  hospital  to 
obtain  a  separate  siyied 
adcnowledgement  from  the  benefidaiy 
attesting  to  die  riscdpt  of  iSbm  "Inyortent 
Message  from  Medicare'*  and  to  retain  a 
copy  of  the  acknowledgement  B^ctfve 
with  admissions  on-and  after  March  24. 
1986.  peer  review  oiganizatimia  (EROs) 
have  been  required  to  monitor  eadi 
hospital  to  assure  that  the  hospital 
distaributes  "An  important  Message  from 
Medicare"  to  aD  Medicare  beneficiaries. 
However,  in  pncdcorit  has  been  very 
difBcidt  for  FROs  to  monitor  the 
isanawce  of  "An  hnportent  Message 
from  MMicare"  dae  to  a  lack  of 
docamentatiott  fJLJS.,  the  Ibfanage"  is 
given  to  the  beneflcleiiee  genaraOy  with 
several  other  infonnational  i 
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to  sign  a 
adcnowi 


upon  adiiu$$ion  bat  there  is  no  recoid  of 
the  transactioB>.  We  have  received 
complaints  mat  in  some  instances 
benefidaii^  have  not  reodved  the 
"Message"]  Were  not  awure  that  they 
received,  it;  and/or  did  not  realiie  its 
significaacei  It  has  been  sv^ggesled,  and 
we  agree,  t^l  requMiig  the  benefidaiy 
trate.  signed 
>ment  attestii^  to  The 
^*|4e88ager  is  a  better 
means  of  ai  (taring  4iat  he  or  she  knows 
that  this  ■  m  important  doomnent  that 
should  be  ii[|viewed.  llmefore.  we  are 
proposfaig  t  hjat  the  hospital  be  required 
to  obtain  tfi  a  beneBrJaiy's  separate, 
signed  acla  liwledgement  aMestiqg  to  the 
looeipt  01 XM9  ^neseage  ,  and  to  retain  a 
copy  of  fte|4dmowled|ement.  We 
IS  nipenant  both  to 
tSGoeliuaiy  reoeives  asd 
^moMsancc  of  **  An 
— ^-  voni  JMeocarer  and 
tne  wStiwiraQB  oi  it  can 
As  is  alwajns  the  case 
Ok  pnpoeed  rwenakingi 
oonnient  on  tins 


believe 
assure  that 
is  aware  « 
Importaat 
toassore 
bemonit 
with  a 
we  seek, 
proposed 

We  WO' 
commit 
must  dislrifai] 
from 

We 
tof  48a53. 
show  that  a 
requiremeni 


[deo  revise  1 480.20,  Basic 

to  show  tfiat  a  hos^tai 

te  6ie  trnpoitaat  Message 


a  new  paragmph  (12) 
itions  by  HHS,  to 
i  failing  to  meet  the 

,     ,,  -.  S  480.27  Buy  be 

terminated.  iWhetfaer  ornot  WIS  would 
terminate  a  ijlravider  would  depend  on 
HCI'A's  judgement  as  to  the  scope  of  the 
failure  and  me  hoapital's  ooRedian  or 
plan  for  cor^ktioa  of  (ke  failore.  We  do 
not  anticipate  any  beapit^  oppoaitioD  to 
the  reqoireaffait  that  the  "Message"  be 
distributed.  |We  belieTc  we  already  have 
Mifroaihaapttals. 
ions  wodd  apply  only  to 
oas  begimiag  after  we 
'An  iD^ortant  Message 

D.  Hmpitai  Bmei^gency  Care 

The  revisims  to  &e  re^ilatians  we 
are  propoeiM  would  be  aevisioBS  and 
additions  toM|2  CFR  Part  488.  ftovider 
Agreements  ilnder  Medicare,  and 
revisions  to  kjz  CFR  Part  1001.  Program 
Integrity— Medicare,  and  Part  1003.  Civil 
Money  Penal^  and  Asseasmeots. 
BasicaUy.  thai  provisions  would  parallel 
^  the  statute.  I 

1.  Requirem^tits  for  Hospitals  with 
Emergency  (p^  Departments 

a.  We  woiUd  revise  42  Cm  480.201 
which  discui^  basic  commitments,  by 
adding  a  neW;  paraipaph  to  require 
hospitals  wi^^  emergem^  da^iiimenta. 
as  part  of  th^  paitidpatiaB  ^eement. 
to  agree  to  cCfnply  wi^  the  new 


i  489.2^  which  incoiporates  the 
statutory  requitements. 

b.  We  woMldadd  a  new  {  480.21 
Special  responaibflilSes  of  Medicare 
hospitals  in  emei;gency  cases,  to  set 
form  requirments  for  emergen^  cases 
for  all  hoapitah  that  have  provider 
agreements  with  Medicare.  We  would 
require  a  hospital  to  take  the  foQowHig 
measures. 

i.  Medical  Scneiui^RB^uireneaL  For 
any  individual,  reganfless  of  his  or  her 
eligibility  far  Medicara.  for  wfaon 
emergency  treatment  dr  pvafninafi^n  jg 
requested,  we  weald  require  a  hospital 
widi  an  emef^ency  department  to 
prpvide  for  an  appsDpriate  medical 

■rwwii^  avmiimHqn  i»«4bin  ♦fc* 

emergency  department'e  capability  to 
detennine  whether  an  sawim  my 
medical  condition  exists  or  whether  the 
individMl  kt  in  active  laboc;  as  defined 
below.  The  examinataoBS  would  have  to 
be  conducted  by  iodividuak  detararioed 
qualified  by  hospital  by-laws  and  who 
meet  the  Medicare  requtreauntB  of  42 
CFR  482.55^  which  are  that  eneigeocy 
services  be  s^iervised  by  a  qualified 
member  ci  dto  medical  ataff  and  that 
there  be  adeqoata  maiSai  and  aursmg 
persaonel  qualified  in  eaeigeBcy  care  to 
meet  the  written  cneisaBcy  procedures 
and  needs  anticipated  fay  €ut  {adhty. 

We  would  aUow  hosgutals  mayimmii 

flexibility  in  their  otilizattoB  of 
emergency  care  personnel  by  not 
includiAg  specific  reqairements 
concerning  educatioB  or  credentials  for 
individuals  condnctiitg  emeiseBcy 
medical  PTfaminatimis  This  poficy  is 
consistent  with  the  specified  intent  of 
the  conditioBs  of  partfdpation  (51 FR 
22010: 42  CFR  I^ut  482). 

it  Necessary  Stabiluim  Jivatwent 
for  Emergeocy  AdedioaJ  Coaditioas  and 
Active  Labor.  If  the  individual  has  an 
emeigenqr  medical  condittoa  or  is  in 
active  labor,  the  hospital  would  have  to 
provide  either  fiirther  maAii^ 
examination  and  treatment  to  stabilize 
the  medical  conditioa  or  treatment  of 
the  labor  or  tnnsfer  tiie  individual 
appropriately  to  another  medical 
facility.  We  would  not  hold  the  hoq)itel 
responsible  if  the  individual  or  a  legally 
responsible  person  acting  on  the 
individual's  behalt  refines  to  consent  in 
writing  to  die  fiirther  exmninatioa  end 
treatment  or  Am  appropriate  bansier  to 
another  hospital. 

Under  thrae  provisions,  the  hoapitd  is 
responsible  for  treatii^  aid  stabtJiaB^ 
any  individual,  regardless  of  eligibiMty 
for  Medicare,  who  presents  himself  or 
herself  with  an  aoieiseBcy  condition  at 
the  hospitaL  and  iw  proWdii^  such  care 
until  the  conditioB  ceases  to  be  aa 
emergency  or  aatil  the  patieat  is 
properly  tranafened  to  another  facility. 


We  interpret  this  to  tstaa.  for  example, 
that  if  a  hospital  were  to  admit  and  then 
traaafsra  patient  beibre  his  or  her 
condition  is  stebilized.  except  as 
provided  betow.  it  wonU  be  a  violation 
of  sectioa  1887  of  the  Act 

OL  Ttamfers  and  Bastrictions.  If  an 
individttai  at  a  hospital  has  an 
eme^pBcy  aiedicBl  ooaditiaa  that  has 
not  baan  atabiliBed  or  the  iadividual  is 
in  active  labor,  the  hospital  could  not 
appropriately  taaaafer  Hm  imfividaal 
unless  one  of  the  faflewiag  conditions 
exist: 

•  Hw  iadividual  (or  a  legally 
respnasiihi  person  on  the  individual's 
behatf)  reqaaate  tin  tranaier. 

•  AphyslciaB(orolherqaafified 
medicd  penonnel  if  a  physician  is  not 
read%  availeMe  in  die  eewigeucy 
department)  has  certified  in  writiflg  that 
based  upon  the  reasonable  risks  and 
benefits  to  (be  imfivMnal  and  the 
infonnation  avaflaUe  at  the  time,  the 
mcflQcal  tieneuls  rcasuuaUy  ei^wcted 
bom  the  provision  of  appropriate 
medical  treatment  at  the  other  facility 
outweigh  the  increased  rides  to  the 
individual's  medical  condition  from  the 
transfer. 

We  wodd  consider  a  transfer  to  be 
appropriate  only  if  die  receiving  medical 
fadlity  has  avaflable  space  and 
qualified  personnel  for  the  treatment  of 
the  individual  and  has  egreed  to  accept 
transfer  of  the  individual  and  to  provide 
appropriate  medicd  treatment  The 
transferring  hospital  would  have  to 
furnish  the  receiving  medical  CKility 
with  timely  appropriate  medical  records 
(or  copies)  of  die  examination  and 
treatment  provided  by  the  traasfexring 
hospital,  liie  patient  would  have  to  be 
accompanied  by  qualified  personnel 
during  the  transfer;  transportatioa 
arrangements  would  have  to  include  the 
use  of  necessary  and  medicaUy 
aiqiropriate  life  support  measures. 

Although  dw  statute  authorized  the 
Secretary  to  find  diat  the  transfer  must 
meet  "other  requiremente"  in  the 
interest  of  the  health  and  safety  of 
patiento  transfened.  we  are  not  at  this 
time  proposiag  to  adopt  any.  We  da 
however  spedficaU^  invite  public 
comment  conoemii^  any  "other 
requiremente"  the  Socretaiy  should 
consider  adopliiv  mgarriinfl  A*  health 
and  safety  of  eaMiseaqr  department 
patients  beiqg  traasfenad  betweee 
medical  facilities. 

iv.  Dotations.  We  woald  inchide  in 
42  CFR  480^  dm  faUowi^  defiaitioas 
as  included  in  die  statute,  without 
interpretation: 

•  "Active  labor"  waeam  labor  at  a 
thnr  whnn  rinlimiy  is  iiHmiiiiiiil.  Ilitm  is 
inadequate  time  to  effect  safe  transfer  to 
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another  hospital  before  dehvery,  or  a 
transfer  may  pose  a  threat  to  the  health 
and  safety  of  the  patient  or  the  unborn 
child. 

•  An  "emergency  medical  condition" 
means  a  medical  condition  manifested 
by  acute  symptoms  of  sufficient  severity 
(including  severe  pain)  that  the  absence 
of  immediate  medical  attention  could 
reasonably  be  expected  to  result  in:  (a) 
Placing  the  patient's  health  in  serious 
jeopardy;  (b)  serious  impairment  to 
bodily  functions;  or  (c)  serious 
dysfunction  of  any  bodily  organ  or  part. 

•  'To  stabilize"  means,  with  respect 
to  an  emergency  medical  condition,  to 
provide  the  medical  treatment  of  the 
condition  necessary  to  assure,  within 
reasonable  medical  probability,  that  no 
material  deterioration  of  the  condition  is 
likely  to  result  from  the  transfer  of  the 
individual  from  a  facility. 

•  "Stabilized"  means,  with  respect  to 
an  emergency  medical  condition,  that  no 
material  deterioration  of  the  condition  is 
likely,  within  reasonable  medical 
probability,  to  result  from  the  transfer  of 
an  individual  from  a  facility. 

•  'Transfer"  means  the  movement , 
(including  the  discharge)  of  a  patient  to 
outside  a  hospital's  facihties  at  the 
direction  of  any  person  employed  by  (or 
affiliated  or  associated  with,  directly  or 
indirectly)  the  hospital,  but  it  does  not 
include  moving  a  patient  who  has  been 
declared  dead  or  who  leaves  the  facility 
without  the  pennlssion  of  any  person 
responsible  for  directing  transfers. 

For  the  purpose  of  these  definitions, 
the  term  "hospital"  means  a  Medicare 
facility  certified  as  a  hospital  with  its 
own  provider  number. 

We  would  not  define  "participating 
provider"  in  Part  489.  This  is  because  42 
CFR  400.202  defines  terms  applicable  to 
all  of  42  CFR  Chapter  IV  and  already 
defines  "provider".  A  provider  by 
definition  agrees  to  participate  in 
Medicare.  "The  agreement  is  written  and 
requires  the  provider  to  fulfill  certain 
obligations.  Until  recently,  the  existing 
version  of  the  provider  agreement 
specified  provider  requirements  through 
a  series  of  references  to  sections  of  the 
law  and  regulations  applicable  to  these 
issues;  however  the  COBRA  changes 
made  it  necessary  to  update  these 
references  to  include  the  new  | 

provisions.  In  December  1986,  we 
revised  the  provider  agreement  forms 
and  sent  the  revised  forms  to  all 
participating  hospitals  to  sign.  The 
revised  forms  were  accompanied  by  a 
letter  explaining  the  new  provisions  of 
law  that  affect  the  obligations  of 
providers.  (Although  not  all  agreements 
have  been  returned  signed  to  us,  section 
1895(b)(4]  of  the  Tax  Reform  Act  of  1986 
(Pub.  L.  99-514)  amended  section    . 


1867(e)(3)  of  the  Act  to  make  it  clear  that 
providers  did  not  have  to  execute  a  new 
written  agreement  specifically  to 
obligate  them  to  comply  with  section 
1867.  Rather,  the  hospitals  are  obligated 
to  comply  «vith  the  requirements  of 
section  1867  by  virtue  of  the  statute  and 
their  current  agreements.) 

We  would  add  a  definition  of 
"participating  hospital"  and  the 
remaining  statutory  definition,  that  of 
"responsible  physician",  to  42  CFR 
Chapter  V  (Parts  1001  and  1003),  since 
these  terms  are  used  in  conjunction  with 
monetary  penalties,  which  is  under  the 
jurisdiction  of  the  Office  of  Inspector 
General.  We  discuss  the  definition  of 
"responsible  physician"  below  under 
"Civil  Monetary  Penalties." 

We  invite  public  comment  regarding 
all  definitions. 

c.  We  propose  to  amend  42  CFR  Parts 
489, 1001  ane  1003  to  provide  for  types  of 
sanctions  that  would  be  applied  by  the 
Department,  as  appropriate: 

i.  Resolution  of  Allegations  and 
Determiijation  of  Liability.  If  the 
evidence  available  establishes  that  a 
hospital  knowingly  and  willfully,  or 
negligently,  failed  to  provide  the 
appropriate  screening  and  treatment  or 
transfer  as  explained  above,  it  would  be 
subject  to  either  termination  of  its 
provider  agreement  by  HCFA  or 
suspension  of  its  provider  agreement  by 
the  OIG  in  accordance  with  section 
1886(b)  of  the  Act.  In  addition,  the  OIG 
can  also  impose  dvil  money  penalties 
(CMPs)  for  knowing  violations. 

When  the  Department  receives  a 
complaint,  or  any  information  or 
allegation,  to  the  effect  that  a  Medicare 
hospital  did  not  appropriately  comply 
with  the  emergency  medical  screening, 
stabilizing,  treatment  or  transfer 
requirements,  HCFA  would,  upon 
receipt  of  all  available  information  and 
evidence,  conduct  sufficient  review  to 
determine  whether  the  complaint  falls 
within  the  jurisdiction  of  section  18B7.  If 
so,  HCFA  would  consider  the  complaint 
a  substantial  allegation  and  would 
investigate  the  allegation  thoroughly. 

HCFA  would  send  each  complainant  a 
letter  acknowledging  receipt  of  the 
complaint,  advising  him  or  her  of  his  or 
her  rights  to  consider  independently  the 
civil  enforcement  provisions  of  section 
1867  and  stating  that  it  will  refer  the 
complaint  to  other  agencies  if  during  the 
complaint  investigation,  it  determines 
that  the  matter  falls  under  the 
jurisdiction  of  other  agencies.  Thus, 
HCFA  would  refer  a  complaint  to  the 
Office  of  Civil  Rights  if  it  determines 
that  a  hospital  may  be  in  violation  of  the 
Hill-Burton  Subpart  G  Community 
Service  regulations  at  42  CFR 
124.609(b)(1),  which  require  Medicare 


participating  hospitals  that  receive  Hill- 
Burton  construction  grants  and  loans  to 
provide  emergency  medical  services  to 
any  person  who  resides  (or,  in  the  case 
of  some  hospitals,  woiics)  in  the 
hospital's  designated  health  service 
area.  HCFA  would  of  course  inform 
complainants  of  the  outcome  of  its 
investigations.  I 

HCFA  would  notify  State  Medicaid 
authorities.  State  licensing  bodies,  the 
Office  of  Inspector  General,  appropriate 
Peer  Review  Organizations  and  the 
Ofiice  of  Civil  Rights  concerning  all 
complaint  investigations  and  all 
termination  actions. 

HCFA  would  determine  whether  the 
hospital  knowingly  and  willfully,  or 
negligently,  failed  to  comply  with  the 
requirement  of  S  489.24  based  on 
evidence  of  (i)  inadequate  treatment  or 
treatment  not  being  provided:  (ii) 
patients  in  unstable  condition  or  in 
active  labor  not  being  properly 
transferred  as  defined  in  S  489.24(d)(2); 
(iii)  the  hospital's  actions,  or  lack  of 
actions,  causing  a  patient's  or  infant's 
death  or  serious  or  permanent 
impairment  to  a  patient's  bodily 
fiinctions;  or  (iv)  a  hospital's  actions 
placing  a  patient's  health  in  serious 
jeopardy.  HCFA  would  determine  the 
hospital  negligent  if  the  hospital  and  its 
personnel  failed  to  exercise  care  that 
should  normally  be  supplied  to  a  patient 
experiencing  an  emergency  medical 
conditiom  or  active  labor  as  defined  in ' 
1 489.24(b). 

ii.  Termination  of  a  provider 
agree/nent  by  HCFA.  IKFA't 
termination  authority  under  this 
provision  is  designed  so  that  quick 
action  may  be  tucen  to  protect  the 
Medicare  program,  its  beneficiaries  and 
other  individuals  front  any  potential 
harm.  Tlie  termination  of  a  provider 
agreement  would  be  the  initial  action 
contemplated  against  a  hospital  that 
knowingly  and  willfully,  or  negligently, 
failed  to  meet  the  requirements  set  forth 
in  S  480.24.  This  section  would  allow  for 
the  termination  of  the  hospital's 
provider  agreement  under  Medicare  in 
accordance  with  section  1888(b)  of  the 
Act.  The  termination  requirement  would 
be  contained  in  S  489.24  as  paragraph 
(e).  (The  authority  to  terminate  has  been 
delegated  from  HHS  through  the  HCFA 
Administrator  to  HCFA  Regional 
Offices.) 

HCFA  would  revise  42  CFR  489.53,. 
Termination  by  HCFA,  to  include  in 
paragraph  (b)  failure  to  comply  with  the 
requirements  of  §  489.24  as  a  mandatory 
cause  for  termination  of  a  provider 
agreement.  HCFA  would  also  revise 
paragraph  (c)  to  state  that,  if  it 
determines  that  a  hospital  is  in  violation 
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of  fi  4M^il  through  (d).  HCFA  twould 
consider  tli4  Inalatiaa  to  pgaeao 
imnediate  4^  seriou  thfaal  to  tlw 
health  cand  Mfety  «fperaoB8  picMating 
themselves  to  the  hospital  for 
emergency  ^«rvices  and  would 
terminate  tt^  hospttaTs  approval  for 
Medicare  participation  witbin  2  days  of 
the  determiiif  tion  unless  the  violation  is 
corrected.    \  < 

In  those  ittttances  m  ivMcih  HCFA 
determines  ^at  a  hospital  is  in  violation 
of  flie  Teqaii|E|ment8  of  the  Act.  it  will 
initiate  lenni^iation  action.  When  that 
action  is  ««4iv«d,  IKPA  will  refer  the 
case  to  the  (NG  for  possible  imposition 
ofCMPs.  ir«e  OIG,  apon  further 
™*««^|ati<4^  discovers  past  violations 
that  did  not  ^km  the  basis  of  the 
termiMation  (tction.  it  may  dedde  that  a 
sanction  is  Warranted  and  coidd 
exercise  its  «tothority  to  impose  a 
suspension  ^inst  die  reinstated 
provider.  (S^  section  D.Sx:.  below.) 
In  instano^  where  HCFA  finds  no 
violation,  and  dierefore  does  not  take  an 
action.  Ibe  ctosed  case  would  still  be 
transmitted  (b  tbe  OIG.  If  the  OK,  upon 
reviewing  dio  case  file,  believes  that 
further  case  oevelopaient  is  wamnted. 
it  would  be  ft^e  to  do  so.  If  OKTs 
investigatiod  Ldkates  diat  diere  are 
adflBtional  viidatiaas  diat  are  not 
reflected  in  I  iDPA's  case  file,  it  would 
refer  the  netfjcaae  infarmation  back  to 
HCFA  with  «  peoonnendatian  that 
HCFA  taraiitte  the  hospital's  provider 
agreement  based  on  the  new  findings. 

Whether  or|no(  HCFA  takes  a 
termination  4p*on  on  a  given  case,  all 
investigated  (cjsses  wriU  be  referred  to  die 
OIG  for  possi^e  imposition  of  CMP*. 

ui.Stupea^fonofapmvJder 
agreement bjf\the  OIG  Teaaiaation  and 
suspension  dfprovider.  Agreements  are 
mutually  exc^ive  remedies:  a  given 
violation  or  a  group  of  violations  of 
section  1867  |)f  die  Act  nay  give  rise  to 
termination  <k  auqiension.  but  not  both. 
However,  if  ^iC7A  ha»  proposed  to 
terminate.  xx\%a»  teminated,  die 
provider  ^grefsMOt  of  a  hospital  baaed 
on  one  or  mok«  specific  vie^tions  (tf 
section  1867.  Idie  OIG  is  not  precluded 
from  suspending  that  hospital's  provider 
agreement  atiaiater  date  it  upon  ferdier 
investigatwn^  DIG  detennines  diat  there 
are  other  vwlatioas  of  secdon  1867 
indicating  tmi  [l]  die  pattern  of 
dumping  is  mjore  widespread  than 
HCFA  initially  believed,  or  (2)  the 
additional  instances  of  dumping  are  so 
egregious  diat  die  penalty  of  sospenston 
is  appropriate. 

When  it  la  ifetennined  that  a 
hospital's  proMider  agreement  should  be 
suspended.  th#  OIG  woidd.  in 
accordance  «r|th  its  notice  and  appeals 
procedures  sa(  forth  in  |i  M01.166 
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throughlOOLtlS.  give  notioe  to  dw 
nw^pRM  vMi  vw  ^pvnlic^  ilic  suspension 
would  become  effective  fifteen  days 
after  the  date  of  the  nodce.  The  hospital 
wonld  be  able  to  sypeal  the  niiymsioB 
before  an  administrative  law  judge  of 
the  Office  of  Hearings  and  Appeals  of 
the  Social  Security  Administradon.  The 
suspension  would  be  for  a  imnimum  of 
30  days. 

The  notice  to  the  hospital  would 
specify: 

•  The  legal  and  factual  basis  for  die 
determination; 

•  The  effective  date; 

•  That  the  duration  of  die  miaponffiffn 
would  be  for  a  minimum  of  30  days  and 
diat  during  die  sospeniiaa  period,  die 
hospital  nnst  danaastFate  that  f«dier 
incidents  will  not  occur  or  the 
suspension  will  cootinae: 

•  lliat  in  addition  to  denial  of 
payment  for  Medicare  claims,  ^ains  for 
Medicaid  payaoents  wiD  not  be  paid  for 

the  care  of  Medicaid  redpieats  during 
the  period  the  provider  agreeaient  is 
suspended: 

•  That  the  provider  wiU  have  the 
opportunity  to  be  reinstated  after  the 
suspension,  in  accordance  with 

SS 100L105  diFOugh  1001.114: 

•  The  payment  policy  in  effect  during 
the  suspension;  and 

•  llie  ^ipeel  rights  of  die  honntal. 
Forho^tais  paid  undei^the  > 

prospective  payment  system,  we 
propose  to  pay  for  all  covered  services 
furnished  to  Medicare  beneficiaries 
admitted  before  the  suspension  is 
effective,  inchiding  payment  for  a 
maxiBum  of  30  days  after  die 
suspension  becomes  efifective  for  those 
cases  that  qualify  as  day  oudier^  On 
the  odier  hand,  we  wcad  not  make  any 
payment  for  inpatient  hospiUl  services 
furnished  to  patients  who  are  admitted 
on  or  after  the  elective  dale  of 
suspension. 

For  hospitals  reimbursed  under  the 
reasonable  cost  system,  no  payment  will 
be  made  for  services  provided  to 
persons  admitted  during  the  suspension 
period. 

Mots:  The  date  of  admission  is  not 
significant  for  reasonable  cost  hospitats. 

We  are  proposing  to  add  a  new 
S  1001.202  to  reflect  die  above  policy 
concerning  suspension  and  we  are 
proposing  to  make  the  neoessaty 
technical  changes  to  ^^  1001.211  and 
1001.221 

•  We  propose  to  add  a  new  sec^n, 
S 1001313,  togive  dw  provider 
procedares  to  foUdw  whoi  it  is 
suspended  and  wishes  to  be  reinstated 
into  the  Medicare  program. 

/v.  Civil  Monetary  Femdties.  General. 


•  In  adcBtioii  to  tcraiination  or 
suspension  of  the  provider  agreement,  if 
a  hospitBl  knewnqgly  vicnates  the 
requiiements  concerning  screenng, 
treatment  and  transfier,  OIG  could  also 
impose  a  civil  money  penalty  of  not 
more  iian  f50,1Mn fw  each  violation. 

•  OIG  could  also  impose  a  civil 
money  penalty  upon  each  "responsible 
physidan"  of  not  more  than  $50000  for 
each  violation.  In  addition,  the  OIG  may 
exclude  the  physician  from  Medicare 
participation  for  up  to  five  years.  A 
responsible  physician  is  a  phyaoian 
within  die  meaning  of  section  ia61{rMl) 
of  the  Act  {doctor  of  medicine  or 
oslec^athy)  who  is  employed  by.  or 
under  contract  with  die  hospital  who,  in 
that  capacity,  had  professional 
responsibility  for  the  provision  of 
examination  or  treatment  for  the 
individual,  when  the  violation  occurred. 
A  physician  may  be  eagdoyed  by.  or 
under  contract  with,  a  luspital  even 
though  the  physician  receives  no 
compensation  from  the  hospital  for 
furnishing  medical  services. 

For  purposes  of  this  provision,  a 
physician  would  be  considered  ander 
contract  with  the  partidpatiag  hospital, 
and  therefore  a  respcmrible  physician 
within  the  context  of  these  regulations, 
if  he  or  she  has  a  written  or  oral 
agreement  to  take  professional 
responsibihty  for  providing 
examinatians  or  treatment  in  the 
hospital's  emergency  room  for 
individuals  seeking  emergency  medical 
care,  or  for  the  proper  transfer  of  these 
individuals  whedier  or  not  the  physician 
receives  oompensation  from  the  hospital 
for  providing  the  services. 

In  addition.  If  the  provision  of 
emergency  medical  services  is  shared  by 
more  than  one  responsible  physician, 
each  responsible  physician  could  be 
held  liable  and  a  civil  money  penalty  up 
to  the  maximum  amount,  as  well  as 
exdusion  from  the  Medicare  program 
for  up  to  five  years,  could  be  imposed 
against  each  responsible  physician  for 
each  violation. 

We  would  revise  SS  1003.100, 
1003.102, 1003.103  and  103.105  to  reflect 
these  provisions. 

Determination  of  penalty  amount. 

We  propose  to  establish  n  42  CFR 
1003.106  three  specific  criteria  and  one 
general  criterion  that  we  would  consider 
in  determining  the  penalty  amount — 

•  Hie  degree  of  culpability  of  die 
hospital  and  the  responsible  physicians. 

•  The  seriousness  of  the  individual's 
condition  in  seeking  emeigeocy  medical 
services. 

•  The  prior  history  of  the  hospital  and 
the  responsible  physicians  in  feBing  to 
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provide  a^iropriate  emergency  medical 
services  or  e^ipropriate  transfers. 

•  Other  matten  requked  by  (ustice. 

We  specifically  welcome  comment  oo 
the  appUcation  of  diese  and  other 
possible  criteria,  and  on  the  inclusion  of 
specific  aggravating  and  mitigating 
factors,  to  be  considered  in  levying  < 
penalties  under  this  provision. 

We  believe  that  the  authority  to 
assess  civil  money  penalties  against  the 
responsible  physician  as  well  as  the 
hospital  will  be  a  strong  incentive  for 
both  the  physician  and  the  hospital  to 
respond  to  the  medical  needs  of      : 
individuals  with  emergency  medica| 
conditions  and  women  in  active  labor. 

HCPA  would  refer  appropriate  cases 
for  possible  money  penalties  to  the  OIG, 
while  at  the  same  time  HCFA  will 
authorize  the  Medicare  State  survey 
agency  to  conduct  a  complaint 
investigation  if  warranted. 

Hie  OIG  would  have  to  prove  by  a 
preponderance  of  the  evidence  that  the 
hospital  or  the  responsible  physician  or 
physicians,  or  bott,  failed  to  provide 
emergency  medical  treatment  as 
required  by  section  1867  of  the  Act.  Hiis 
provision  would  be  in  42  CFR  1003.114. 

The  OIG  would  notify  hospitals  and 
responsible  physicians  assessed  civil 
mpaey  penalties  in  accordance  with  42 
CFR  1003.109.  which  includes  hospital 
and  [riiysician  appeal  rights.  We  would 
revise  that  section  to  require  that  the 
notice  would  include  a  description  of  the 
episode  for  which  the  penalty  is 
proposed  and  why  the  penalty  is  being 
assessed. 

We  would  also  make  necessary 
technical  changes  to  S9  1003.100. 
1003.106. 1003.100  and  1003.114  and  add 
to  i  1003.101  definitions  of  ; 

"participating  hospital"  and  > 

"responsible  physician",  as  discussed 
above. 

V.  Civil  enforcemenL 

An  individual  who  suffers  personal 
harm,  or  a  medical  facility  that  suffers  a 
financial  loss,  as  a  direct  result  of  the 
hospital's  violation  of  a  requirement  in 
42  CFR  488.24.  may  bring  a  civil  action, 
in  an  appropriate  Federal  district  court, 
against  the  hospital  for  damages  and 
other  equitable  relief  as  appropriate.  No 
civil  action  may  be  brought  more  than 
two  years  after  the  date  of  the  violation.' 
The  Federal  district  court  will  apply  the 
law  of  the  State  in  which  the  hospital  is 
located.  According  to  the  Conference 
Committee  Report,  the  committee 
included  the  language  concerning  other 
equitable  relief  as  appropriate  as  a 
directive  to  the  courts: 

(T]he  {House  of  Representatives]  language 
allowing  courts  to  grant  'other  appropriate 
relier  was  also  modified  to  read  'other 
equitable  relief  a»  appropriate',  to  give  the 


courts  dearer  direction  that  such  ftlief 
should  be  within  the  courto  mpi|»r  equitable 
powers  and  should  be  gianied  for  the 
purpose  of  rsBMNbrint  m*  violation  or 
deterring  subseqatnt  violations.  (Hit  Rep. 
No.  453,  «8ft  Coi^  1st  Sess.  47B  (1985).) 

We  do  not  believe  it  necessary  or 
appropriate  to  revise  the  regulations  to 
reflect  this  provision. 

vi.  Preemption  of  State  law.  The 
legislation  provides  that  it  does  not 
preempt  State  or  local  law  except  where 
there  is  a  conflict  with  the  statutory 
provision.  Since  Federal  law  ordinarily 
supersedes  State  law  where  there  is  a 
conflict  it  is  not  necessary  to  include 
this  provision  in  regulations. 

2.  Responsibilities  of  Hospitals 
Receiving  Improperly  Transferred 
Individual. 

Prelinunary  findings  of  study  being 
conducted  by  the  OKi  have  confirmed 
that  a  number  of  patients  in  unstable 
condition  have  been  transferred 
improperly  and  that  the  cases  have  not 
been  reported  to  HCPA.  Because  we 
need  to  know  about  all  improper 
transfers,  we  are  proposing  to  add  a 
new  paragraph  (g)  to  (  489.20  to  require 
a  hospital  that  suspects  it  may  have 
received  an  improperiy  transferred 
individual  to  report  to  HCFA  and  to  the 
State  survey  agency.  To  be  in 
compliance  with  this  requirement  the 
receiving  hospital  would  have  to  report 
any  suspected  incident  within  72  hours 
of  its  occurrence.  This  requirement 
would  appear  in  manual  instructions. 

We  propose  to  include  in  §  489.24  a 
paragraph  (f)  that  would  require  a 
hospital  to  report  promptly  patients  it 
receives  who  were  transferred  in 
suspected  violation  of  {  488.24(d). 

We  also  propose  to  add  a  paragraph 
to  S  488.53(a)  to  show  that  failure  to 
report  ipiproper  transfers  may  subject 
the  receiving  hospital  to  termination  of 
its  provider  agreement. 

In  those  instances  in  which  HCFA 
determines  that  a  hospital  is  in  violation 
of  S  480.20(g),  we  would  initiate 
termination  action. 

3.  State  Survey  Agency  Responsibilities 

The  preliminary  findings  of  the  OIG 
study  also  identified  incidents  of 
improper  transfer  being  reported  to  the 
State  survey  agency  that  were  not  then 
reported  to  HCFA. 

To  assure  that  we  are  aware  of  all 
instandfes  of  improper  transfer,  we  also 
propose  to  require  the  State  survey 
agencies  to  report  promptly  any  credible 
complaint«  (thnt  is.  complaints  that  are 
specific  and  detailed  enough  to  be 
investigated)  related  to  violations  of 
section  1867  of  the  Act.  Therefore,  we 
intend  to  revise  (405.1903. 


Docammtation  of  findings,  by^Uddhig  a 
new  paragitnAt<4  that  would  requite 
State  torvey  agendMtti  inifbrm  HCFA 
of  cMdibte  r«t)orts  bf  violations  of 
1488.24. 

IV.  Regulatory  Impact  Statemant 

A.  Introdaction 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
proposed  regulation  that  meets  one  of 
the  EOm  criteria  for  a  "major  rule";  that 
is.  that  would  be  likely  to  result  in:  an 
annual  efEect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geo^tiphic 
regions:  or,  significant  adverse  effects 
on  comjjetition.  employment 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  we  generally 
prepare  a  regulatory  flexibility  analysis 
that  is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
cert^s  that  a  proposed  regulation 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Aba  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  this 
proposed  rule  may  have  a  significant 
impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  also  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  the  RFA,  we 
treat  all  providers  as  small  entities. 

B.  Impact  on  CHAMPUS,  CHAMPVA. 
and  VA  programs 

This  proposed  rule  would  require 
hospitals  to  provide  inpatient  hospital 
services  to  individuals  who  have 
insurance  coverage  under  CHAMPUS, 
CHAMPVA.  and  VA  programs.  Further, 
the  CHAMPUS/CHAMPVA-determined , 
allowable  amount  from  these  programs 
must  be  accepted  as  payment  in  full 
(less  applicable  deductible,  patient  cost- 
share  and  noncovered  items).  The  effect 
of  these  two  requirements  is  the  result  of 
the  statute,  not  this  proposed  rule. 

C.  Impact  on  Hospitals 

The  provision  requiring  a  Medicare 
participating  hospital  with  an  organized 
emergency  department  to  provide 
emergency  services  within  the 
capabilities  of  the  hospital  to  any 
individual  with  an  emergency  medical 
condition  and  to  any  woman  in  active 
labor  would  ensure  that  everyone  in  an 


ig^M^gliw  /vVidl.  Wt  Ttel  lt<  fYttiuraday.  Jime  16.  1«8  /  Propoaed  Riilet 


pefor«  dteciiMs«,or|niiwlEer.  or  the 
hdspltel  ai«^  M  twfiiiiated  or 
MUFt^ndM)  flM«i  tilt  M«diear«  pitwam. 
This  ^visk^  If  «1m>  th^  retvK.'of  Mm 
itatalt  •ad^QM  (M»  pnipetfd  ndc  and 
we  have  beMac^vttly  ankiraing  the 

•hould  be  odtM  thai  efirrjintly; Hinder  42 
CFR.124A)a^M  leq^  of  die  KblfC  Health 
9«rvipe  (pfi»ireiul«ti6n>.  the  neariy 
fiviB  thouund^o^iltaly  natkMiwidethat 
reijeived  HillBurtcHi  cdnstructloh'^ants 
and  loans  arahaqiiired  to  pa^dpate  In 
ihik  Medicafi  progtimi  ff  difible  to  do 
so.  Under  th«i  a  ragulatiioiia.  boaphdi 
are  reqvfr^  t  >  pir0yi<|e  iiBM|i|ency 
medical  terv|(  m  to  any  MoMnwho 
resides  (or.  m  the  b*s«  of  sbnie  ' 
hospHab;  wdiks)  tar  tb*  hospital's 
designated  hMSth  service  atea. 

We  believ^  Hie  great  majmity  of 
hospitals  do  n>t  iaappK^ats^  fransfer 
or  refuse  to  ti^t  patHsnts  with  Uonited 
abiUty  to  paVfor  iM^cas.  Hm  aggregate 
ecoiiomic  fain«ct  olftis  ^ovision 
should  be  inUilmd,  primarily  aftecting 
only  those  hdipitals  not  abaady  under  a 
Hill^urton  atfecBBent.-  Aoee  not 
complying  wMi  their  agreenents,  or 
those  hoq)itaU  that  as  a  aiatter  of  policy 
have  int«pfelfd  their  obUgatfens 
narrowly  anc^  tefusedservieea  to 
faidividu&ls  atk  spedfledly  otn^tedhy 
the  Hm-Burtcf[|  ra<iprinmeRls  (i^..  those 
not  livihg  oir  iMotkhig  hi  the  iivsii  - 
hospitals  deijigmtedheahh^rtfice 
area). 

Wealso  ar^bh^KMing  to^reqdiM  each 
hospital  to  reuiin  a  separate,  aipied 
adcnowledgeideiM  firom  the  beneficiary 
attesting  to  tM  receipt  of  die  "Important 
Message  Iren^  ^«edioare"  and  a  copy  of 
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the  "Messagef'i  itself.  Althou^  this 
would  create  r  slight  inq«ase  in 

Istrative  costs,  it  is  not 

It  Medicate  or  Medicaid 
,  itores  significantly. 
ihcreaiMrs  would  be  limited 
retaining  the 
nowledgement 
ilieve  that  over  the  long 
ed  patients  should 
!ssity  to  file  oMnplaints. 


hospital 
expected 
program  exi. 
Hospital  cost 
to  obtaining 
beneficiary's 
However,  we 
run  more  infi 
reduce  then 


off-setting  any  increased  costs. 

D.  latpact  on  fbtients 

After  the  Ifliv  establishment  of  die 
above-mentioii^  HiU-Bwton 
requirement,  y^  few  comBnmity 
service  oompUilnts  have  been  filed  with 
PHS'  Office  ftk  avil  Rights,  although 
numerous  critkUnns  have  been  reported 
in  the  media  ebnceining  admissions  for 
emeigency  seMces.  We  believe  diat 
estaUishmentl^f  an  additional  broader 
reqoiremsBt  akl  an  additional  avenue  of 
complaint  mi^ '  result  in  rqwrting  of  a 
larger  number  1 1  incidents*  However,  fat 


view  of  die  PHS'experianos  %M  oontfaiue 
to  antidpate  diat  faiddento  will  be 
^oractte  and  relativaly  isolatad.  We 
expact^ds  proviiioii  bSD^eafly  to 
increase  die  incentivMlor  hospitals  to 
avoid  such  taiddrats  thus  improving^ 
emogsncy  care  for  uninsured 
individuals. 

E.  CoBclusion 

For  diese  reasons,  we  have 
detnn^ed  diat  a  regulatoiy  impact 
analysis  is  not  required.  Fbrdier.  we 
havj9  dettfmtaied.  and  die  Secaretery 
certifies.  dMt  diis  imposed  rule  would 
not  have  a  significant  economic  fatqiact 
o'n  a  svbstuidal  nombor  of  smsJl  entities 
and  would  sot  hsve  a  sigidfl»iant  impact 
on  the  opehrtions  of  a  suMtantial 
number  of  inadl  rural  hospitals. 
Therefore,  we  have  not  prepared  a 
regulatory  flexibility  analysis. 

V.  Paperwork  Redvctiort  Act 

Seetians  406.1903.  iauo  and  489.27  of 
diia  ptoposad  rule  ccmtaln  information 
cdllecdon  raqulmnents.  As  required  by 
die  risperwoi'k  Reduction  Act  of  1960  (44 
y.S.C.  3504).  we  have  SutMnitted  a  copy 
of  dds  proposed  rule  to  the  Executive 
Offide  of  Management  and  budget 
(BOMB)  for  its  review  of  diese 
remiiremehts.  Other  orgapizations  and 
ipdivldwils  desMng  to  soUnit  comments 
on  the  taifotmation  coUecdbn 
requQrei(ients  should  fc^ow  die 
insbiictitNB*  fa}  die  AoNiitt  section. 


Vf.Rie8pm$0toGoauMni» 

Because  of  die  laige  number  of 
coitaliients  We  re<^ive  on  proposed 
regulations,  we  cannot  addiowledge  at 
respond  to  them  incfividually.  However, 
in  preparing  the  final  rule,  we  will 
consider  all  comments  received  timely 
and  respond  to  the  major  issues  in  the 
preamble  to  that  rule. 

List  of  Subjects 

42CFRPart40S 

Administrative  practice  and 
procedure,  Health  facilities,  Health 
professions.  Kidney  diseases, 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requtavments,  Rural  areas.  X-rays. 

42  cm  Part  485 

Health  fadHties.  Medicare.  Reporting 
and  recordkeeping  requirements. 

42CFnPart4S9 

Health  fadlities.  Medicare.     ^ 

42  CFR  Part  1001 

Administrative  practice  and 
procedure.  Ftaud.  Heahh  fadlities, 
Healdr  professions.  Medh»ra. 


42&RPartM03 

Administrative  practice  and 
procedure.  Archives  and  records.  Grant 
prtMrianis^^^'ebdal  |»ograms,  Maternal 
and  child  healdi.  Medicaid.  Medicare. 
Penalties. , 

"nde  42  of  die  Code  of  Federal 
Regulations  would  be  amended  as 
follows: 

A.  Chapter  IV  is  amended  as  follows: 

1.  Part  405.  Subpart  S  is  amended  as 
follows: 

PART  405-FEI)EfUL  HEALTH 
INSURANCE  fOR  THE  AQEO  AND 
nSABLEO 

a.  The  authority  dtation  for  Part  405. 
Subpart  S  is  revised  to  read  as  follows: 

Authoctty:  42  VS.C.  1302. 139Sf.  1396x. 
laesbb,  139SCC  laoedd.  lassqq,  1395rr.  and 

lasstt. 

b.  Section  406.1903  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

{40S.1MS   Documontalionofflndkigs. 

(d)  If  die  State  agency  receives 
credible  faifonnation  (diat  is, 
bifonnation  diat  is  spedfic  and  detailed 
enou^  to  be  faivestigated)  to  die  effect 
diat  a  hotpUal  has  violated  i  489.24  of 
diis  part  die  State  agency  is  to  report 
the  information  to  HCFA  prompdy. 

2.  Part  489  is  amended  as  follows: 

a.  Tbe^udiprity  dtation  for  Part  489  is 
revised  to  read  as  follows: 

Anthoritr  Sees.  1102. 1861, 186«in,  1066, 
1867,  and  1871  of  Uie  Sodal  Security  Act  (42 

U.&C.  1302,  laesx.  laosu.  lasscc  laesdd. 

and  laeshh),  and  aec.  602(k)  of  Pub.  L  96-21 
(42  U.S.C.  1395WW  note). 

b.  The  table  of  contents  is  amended 
by  adduig  §{  488JM.  489.25. 489.26,  and 
489.27  to  Subpart  B  to  read  as  follows: 

PART  4M-PR0VIDER  AGREEMENTS 
UNDER  MEINCARE 


Subpart  B-EatenUaia  of  Provider 


8k. 


489.24  Special  responsibilities  of  Medicare 
hospitals  in  emergency  cases. 

488.25  Special  requirements  concerning  the 
CHAMFUS  and  CHAMPVA  programs. 

489.26  Special  requirements  conoeming 
veterans. 

288.27  Beneficiary  statement  of  discharge 
rights. 

c.  In  1 489.20,  the  introdudory  text  is 
republished  and  the  section  is  amended 
by  adding  paragraphs  (Q,  (g).  (h).  (i).  and 


y  IM.  Ht  MiL  ia»/  tli^Mlir* 


rita 


(j).  and  by  revising  para|Mpiu4rf}«iiri 
(e)  as  follows: 


(d)  In  the  case  of  a  hospital  thM   \'-  M"' 
furnishes  ii^pataeat  hs^pital  aerviceai'to  a 
beneficioiy ,  to  eifher  bumsh  direoQf  xtt 
make  arrangemeiAs  Tor  all  Items  and 
services  ^ther  than  physicians'  sannoes 
asdnoibed  In  f  «6.'S8Q(14  of  dus 
chafMei)  fui  wdiiiSi  the  beiicffiiJury  Is 
entitled  to  have  pajrment  made  under 
Medicare; 

(e)  la  ifae  case  oT<  ho^yitflil  ibat 
furnishes  inpatient  liospital  servicas'Iar 
which  payment  may  be  made  under 
Suhpwt  Oof  ftit4as«f  Hasfllnpin  to 
maiatain  •■«gneiaHit  with  a  tfiBaatiai 
and  quality  coDtnil  pear  jreview 
orgairiztflioa  :TiF  IfaaK  is  sucih  as - 
organization  for  the  area  in  which  the 
hospital  is  located,  which  has  a  contract 
with  HCPA  ntder  Part  B  of  tide  n  tff  the 
Ac^fer'AnM'UipiMluMiontB  reviewfhc 
admissions,  quality,  appropriateness, 
and  diagaoatic  infamatioa  related  to 
such  Inpatient  "hospital  services; 

(f)  In  the  case  of  a  hospital  with  an 
emergency  depaitaent,  to  coiqpty  wtti 
§481124  of  this  ^tfcpwt;  \ 

^j)  in  the  cne  of  V  Qosiritn,  to  report 
to  HCFAwid  the  SliMe 'Survey -ageot^r 
any  vmpetKBd  UHjdeiitTf  teceiviQg  an 
indivMaal  iMt  has  been  transerred  In 
unstaUc  ofMfiSon  tv  in  vcJHve  labor  I 
trom  aHQWieriWspRn*  iwittioin  prior  i 
acvaRgeHieiii,  wi  ^ffovflfioii  fn  ^ne 
requirements  of  f  4ii.B4(d)  «f  Hm 
subpart:  '' 

M  In  thecnenf  ovataal  h«|Atd 
services,  to  pailidpailt  in  «qr  lieaMi 
plan  flantracted  far  wwki  18  nSlC.  Wn 
or  1086  or  38  U.S.C.  613,  m  accordance 
with  i  48a25  of  tkis  SMb^t 

(i)  In  tbe  case  Af  Mipatieot  hanpifl 
services,  to  admit  Meteiaes  wlwe 
admission  has  been  authorized  under  38 
U.S.C  an.  ia  •caovdawje  «i«i  i  4m» 
of  this  subpart;  and 

(j)  In  the  case  of  a  hospital,  to  comply 
Willi  §  489.27  of  this  subpart  by  giving 
each  beneficiary  a  statement  of  iiis  or 
her  discharge  rights,  obtaining  a 
separate,  signed  acknowledgement  Trom 
the  beneficiary  attesting  to  the  receipt  of 
the  statement  of  discharge  rights,  and 
maintaining  a  C43py  of  4he 
acknowledga—iHt 

d.  A  new  sectiBB  4«),a«  «s  added  to 
read  as  JcBews. 

§489L24    Special  re«tKNWibNttles«( 

(a)  General.  In  the  case  of  a  hospHat 
that  has  an  emergency  departneni  if 
any  individual  fwJicther or  jot eligible 
for  Medicaie  Itenefits)  comes  to  this 


•xai 

hospllars 

determine  whether  or  not  an 

medical  condition  exists  or  to  detmninc 

if  the  individual  is  in  active  Mxr.  Hw 

examine  tioiM  MMt^-aaadbolad  tgr 

indi 

hospital  1^' 

requii 

disBctiaa. 

^Defkutitms.  "Active  liftor"  jaaaas 
laibor  at  a  &gae  at  which  4Mi«eqr  ia 
immineBt:  &aia  la  ioadequaia  tiow  ta 
effect  saTelcaaaiRr  to  anothari—pitil 
before  daBweiy:  or  a  transfar  maff  foae  a 
threat  to  (he  keattfaaadaaie^  af  die 
patient  or  the  unborn  child. 

"Emergency  aiadMI  aemlffien'*' 
meaaaa  aiedical  oaaditian  manifmating 
itself  Iw  acute  ^Maptoms  of  g^ifBciaat 
severity  {including  aeveee  paaq)  that  the 
nhwf  nrp  rflBiaMidiate  wi^iftal  >ttitn1tTfn 
coidd  reasonab^  be  expected  ta  Desalt 
in: 

(1)  'P1aci^g  fte  paZienf  s  heaUh  in 
serious  jeopards 

(2J  Serious  I^paSrmeht  to  bedi^ 
functions;  or 

tS)  Sertous  dyifonction  of  aity  boA^ 
organ  or  part 

"Stabilized"  neons,  wltti  resped  to  an 
emergency  uKdiun  cundHion,  that  no 
material  deteriaealtoaaf  thecaaditiaB  is 
likely,  within  ceasonablc  medical 
probability,  1o  Tesolt  from  the  transTer  of 
the  indnrtdind  Tnnn  a  Tacffi^. 

T'o  lAiAiflise'**  Hieaus,  ivRn  respect  to 
anmwfyBni^'Uiediun  uuiidnoik  to 
provide  An  medicsS  treatment  c(f  the 
conKBon  necessary  to  aasui^  wiuiiii 
reasemMe  niencn  piinininlty,  tfaact  no 
material  deterioration  «ff  (he  conAtion  is 
likely  to  result  from  the  traaefaraf  the 
individual  from  a  facility. 

"Transfer"  means  the  movement 
(including  tln^iisdMiige^iefapatiaiit 
outside  a  jia^pitai'a  finifiks  at  the 
direction  of  aay  penaa  eaqttoyed  by  (or 
affiliated  or aaaacia tod,  diwctly  or 
indirectly,  witfaj  the  iwapitol  but  dees 
not  incluideaucha  mo<iBmantaf  a 
patient  who  (1)  has  been  declared  dead, 
or  (2)  leaves  the  facility  wMiontthe 
peEOMsioaefaay  auch  person. 

(c)  Neceasaiy  skihiliringii'ettJfaeat 
for  emergency  medical  conditions  and 
active  labor— {\)  General.  If  any 
individual  (wheduror-notcfigiUefer 
Medicare  beneHts)  comes  to  a  hospital 
and  the  hospital  determines  thtft  the 
individual  has  aa  wait  ly  cy  awdical 
conditioa  ar  to  ia  active  labor,  the 
hospital  must  previa  eilber — 


fQ  Btjtonf  teippiiigirt  fp  ftaataiept  A 
hospRal  nerti  ntt  ntadnnMtB  of 

paiay|iiiji.|tijtlJli^"'S»^*'i^''  ^tff^ 
leifieOI  to  'an  faAvidbad  ff  1he  lioiqntol 
offen  the  'IndMdnsIl  the  -larther  pefical 
exandmdon  and  IreMnedl  deacrSwd  in 
that  paiayapli  birt  fte  fmfiidduall  lor  a 
legaUy  lespwislMe  person  acf!i\g  an  the 
individarf'8  MuiU)  rehues  to  coaseal  in 
writing  to  (he  examtoationor  treatment 

(3)  RefusaJlo  coaseattm  iramifei:.  A 
hospital  jnaeU  thanquiseaMotsef 
patoff^ph  ftDWPO  of  ftii*  Mf  ttoa  Kuith 
respect  to  .aa  indtoidaal  if  ihe  hat^Mtal 
ofliBM  to  Imnafcr  Ae  indiwijaal  to 
another  aMficalXaciito  toaccasdaace 
with  parjpunli  (dj  of  tins  awrfinafcu 
the  fadiindaai  jar  a  legaHy  reynsible 
person  aofiqg  «b  ih«  iadiwidiiai^i 
refuses  to  conaant  to  the  trMafer. 


patient  i» 

patient 

medical 

stabtttoed^BB 

this  sectiaa)«r 

hospital 

unless — 

respoi 


MljiSaaera^  tf  a 


aalfac 


4B|  A  fiiysician  furtniin  the  mewmig  of 
sedioBinififll)  ^Ike  Ait^vrofher 
qualified  aiednal  personnel  wwn  a 
physician  to  itot  nadfly  a^aSlsWe  in  the 
emei!§Bnoy  department,  has  signed  a 
certlnQa«an  ^nvsft.  oasea  upon  Ine 
reasonsMe  lirin  amd  benefits  to  the 
piffiefM,  and  based  upon  ne  nnomnitvn 
available  at  the  Cmcthe  neracm 
benefits  reasonaUy  expected  TNim  the 
prueiskm  of  appropriate  medical 
treatment  at  another  medical  facility 
outwei^  'iw  increased  risks  to  the 
individual's  meditri  conditian  f ivm 
being  transferred;  and 

(ii)  The  transfer  is  an  af^trapriate 
transfer. 

(2)  A  transler  to  another  Aedical 
facUi^  will  be  appropriato  only  in  toose 
cases — 

M  to  wbioh  the  naoeiviaf  facility — 

(AJ  Has  aaadsiih  spai  I  aad  qaabied 
persoBBci  lor  tfK  traatMent  itf  the 
palieataad 

l(fi)  Mas  agreed  to  accept  Isansfer  of 
the  palse^aad  to  peutide  appaoprwte 
meJioai  tiealiawd. 


1. , 


:  :::!SJ^>t.±:::';r-'r-i-: 


^•dMal 


^ 
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(ii)inwljich  die  fraaafnriiiglmpitai 
providet  tl  A  raceivtag  facility  with 
apiHoprial  iimedieal  racordi  (or  copies 
of  then)}  of  tiie  examination  and 
treatment  «(niiehed  at  the  treneferrins 
hospUal:    ' 

■  41ia  fax  «yfi|»  the  tfaaalet  iseffected 
uraughquMified.  personnel  and 
transportaVim  equipment «»  required, 
including  thb  use  of  aeoessaiy  and 
medically  appropriate  life  support 
measures  qiring  the  b-ansfen  and 

(iv)  Thatiieets  such  other 
requirements  as  the  Semtary  may  find 
necessary  hi  the  inteiest  of  the  health 
and  safety  Uf  patients  transferred. 

(e)  Tamt^tkm  of  provider 
agreement^lim  hospital  kmnvingly  end 
willfiiUy.  Of  begligentiy.  faib  U>  meet  the 
requiremenMk  of  paragraphs  fa)  duough 
(d)  of  this  auction.  HCFA  wiD  teiminate 
the  provider  agreement  in  econdance 
with  i  489ii  of  this  subpart  or  the  OIG 
will  suspend  the  provide  agreement  in 
accordance  With  §  lOOluUZ  of  this  title. 

(f>  BecipUnt  hoapitaJ  responsibititiea. 
If  a  hospita|breceives  a  patient 
transferred]  n  suspected  violation  of 
paragraph  Id)  of  this  section,  it  must 
report  the  incident  promptly  to  the  State 
survey  agei^  and  to  HCFA.  In 
accordancal  ^th  f  489.53  of  this  part 
HCPA  maylterminate  the  hospital  for 
faUure  to  rMort  the  incident 

e.  A  new  II  488,25  is  edded  to  read  as 
follows: 


For  inpat|M  serviciBfc  i  hosfiltel  that 
partidpateti  ui  the  Medlcifi«  lAoglwn 
must  participate  in  any  ftiBal|£  plan 
contracted  jmder  10  U.S.C.  1079  or  1086 
(Civilian  HMlth  and  Medical  Program  of 
the  Uniformed  Services)  and  under  38 
U.S.C  613  (divilian  Health  and  Medical 
Program  of  the  Veterans 
Administratton)  and  accept  the 
CHAMPUSflCHAMPVA-determined 
allowable  eUiount  as  payment  in  full, 
less  applica|ble  deductible,  patient  cost- 
share,  and  a^ncovered  items.  Hospitals 
must  meet  die  requirements  of  32  CPR 
Part  199  coiieeming  program  benefiits 
under  die  iMiartment  of  Defense.  This 
section  applies  to  Inpstient  services 
furnished  ti^  beneficiaries  admitted  on  or 
after  )anuai^  1. 1987. 

f.  A  new  ~ 
follows: 


489L28  is  added  to  readas 


><y-a8   SpJKWrsquiremenUconcefnlwg 


For  inpatient  services,  a  hospital  that 
participates!  in  the  Medicare  program 


must  admit  any  veteran  whose 
admission  is  authorind  by  the  Veterans 
A(faninistration  under  38  U.8.C  603  and 
must  meet  the  requirements  of  38  CFR 
Pai4 17  cooceming  admissions  practices 
and  pajrmeBt  methodology  and  amounts. 
This  section  appliee  to  services 
furnished  to  veterans  admitted  on  and 
after  July  1,1987. 

g.  A  new  1 480u7  is  added  to  read  as 
follows: 

i  48^27   Beneficiary 


A  hoqiital  diat  partidpates  in  die 
Medicare  proffam  must  furnish  each 
Medicare  benefidaiy .  or  an  individual 
acting  on  his  or  her  behelt  the 
statement  of  discharge  lif^  HCFA 
supplies  to  die  hospital  to  implement 
section  1886(a)(l)(M).of  dm  Act  The 
hospital  must  fiuniish  the  statement  at  or 
about  the  time  of  admission,  obtain  a 
separate,  signed  acknowledgement  from 
the  benefidary  attesting  to  the  receipt  of 
the  statement  and  maintain  a  copy  of 
the  acknowledgement  This  provision  is 
effective  with  admissions  beginning  on 
or  after  (effective  date  of  final  rule]. 

h.  In  1 489.53,  the  intnodudory 
language  of  paragraph  (a)  is  republished, 
paragraph  (a)  is  amended  by  adding 
subparagraphs  (10).  (11),  and  (12). 
paragraph  (b)  is  revised,  and  paragraph 
(c)(2)  is  revised  to  read  as  Miovm 


§488188  TerminaMeribyHCPA. 

(a)  Basis  for  termination  of  agreement 
with  any  provider.  HCFA  may  terminate 
the  agreement  with  any  provider  if 
HCFA  ftods  diet  any  of  die  fblkming 
failings  is  attributable  to  diet  provider 

(10)  In  die  case  of  a  hospital  diat 
suspects  that  it  may  have  recdved  an 
individual  transferred  by  another 
hospital  in  violation  <tf  §  480.24(d)  of  diis 
subpart  die  hospital  failed  to  report  die 
inddent  to  HCFA  and  die  State  survey 
agency. 

(11)  In  the  case  of  a  hospital  requested 
to  furiiish  inpatient  services  to 
CHAMPUS  or  CHAMPVA  beneficiaries 
or  to  veterans,  it  failed  to  comply  with 

§  489.25  of  {  489.26  of  diis  part 
respectively. 

(12)  It  failed  to  furnish  die  notice  of 
discharge  il^ts  as  required  by  f  488.27 
of  this  part. 

(b)  Required  termination  of  provider 
agreement 

(1)  In  the  case  of  a  hospital  that  has 
an  emergency  department  HCFA  will 
terminate  the  provider  agreement  if  the 
hospital  fails  to  comply  with  the 


requirements  of  1 489.24(a)  dirough  (d) 
of  this  subpart  which  requires  the 
hospital  to  examine,  treat  or  transfer 
emergenicy  medical  condition  or  active 
labor  cases  appropriately.  (Under  some 
circumstances,  the  OIG  may  suqiend  the 
agreement  instead  of  HCFA  terminating 
it  see  1 1001.202  of  dUs  tide.) 

i2)  HCFA  will  terminate  a  SNFs 
provider  agreement  if  it  determines 
diet— 

(i)  The  SNF  no  longer  meets  a 
conditicm  of  partidpation  specified  in 
Part  406.  Sul:^rt  K  of  diis  chapter  and 

(ii)  The  SNFs  defidencies  pose 
immediate  jeopardy  to  patients'  healdi 
and  safety. 

{c)  Notice  of  termination.  *  *  * 
(2)  Exception,  (i)  For  a  SNF  widi 
deficiencies  that  pose  immediate 
jeopardy  to  patients'  healdi  and  safety. 
HCFA  nvill  ^e  notice  of  termination  at 
least  2  days  before  the  effective  date  of 
termination  of  the  provider  agreement 
(U)  If  HCFA  finds  diat  a  hospital  is  in 
violation  of  {  489.24  (a)  dirough  (d)  of 
diis  part  HCFA  will  determine  Uiat  die 
violation  poses  immediate  and  serious 
jeopardy  to  the  health  and  safety  of  die 
patients  presenting  themselves  to  the 
hospital  for  emergency  services  and 
HCFA  will  terminate  within  two  days 
after  the  determination  is  made. 

(B)  Chapter  V.  Part  1001  is  amended 
as  follows: 

PART  1001— PROGRAM  INTEGRITY: 
MEDICARE 

1.  The  authority  dtation  for  Part  1001 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102. 1128. 1842(1)  1842(k). 
1862(d).  18a2(e).  18a6(b)(2)(D),  (E)  and  (F). 
1867.  and  1871  of  the  Social  Security  Act  (42 
U.S.C  1302. 1320a-7.  laOSuU).  139Su(k)  and 
139Sy(d).  138Sy(e).  13a5cc(b)(D),  (E)  and  (F). 
139Sdd  and  1395iih),  unless  otherwise  noted. 

2.  The  Table  of  Contento  for  Subpart  C 
is  amended  by  revising  the  tides  of  the 
subpart  and  §§  1001.211  and  1001.221, 
and  by  adding  entries  for  §§1001.202 
and  1001.203.  >.•»!:.. 

Subpart  C— Termination  on  Suapaneion  of 


o6C< 

1001.202  Suspension  of  a  provider 
agreement  by  the  OIG. 

1001.203  Notice  and  appeal  procedures  for 
termination  or  suspension  of  provider 
agreements. 


jyte«r  aa^t^  I  ¥»i  <y.  tifc^i»yngW<i^>aw  M,  #»  t 


Sec 

laaniaadoncr-iMpawion  «f  ffwMf 
agreement 
lODluSn    RaiwtateBvU  aflar  tetminiTianor 
suspension  df  pnnd4er  afreemanL 


Subpart  C—Taoninaaoa  «r 

Suspension  of  ProvtdM- 4 

and  RstaSMBnom  After  Termlnatlan 

orSuspsna^ 

2a.  The  fMe  itf  Ssbpart  C  is  revissd  1o 
read  as  scft  fiRls  above. 

3.  In  SiA>part  A,  S  11)01.2  is  amended 
by  ad(fing  fire  definition  for  the  term 
"paVliiiipating  liospitar'  to  read  as 
follows: 

i  iooi;t 


"TaiSqpatiqg  hospital"  nuaas  a ' 
hospltid  that  1ms  eidered  into  a 
Me^care  provider  sgreeanent  oader 
section  un  of  the  Act  and  has,  under 
theasgieemenA.  BH\gat«ditadf  to  oenply 
with  the  raquiremnnts  oT  sentiaa  18B7  of 
the  Art. 


4.  Jn  SahpiKC  I  lWl.aBl  is 
to  read  as 


§  1001^1 


lOML 


Basis  for  termination.  The  OIG  may 

if  the  OIG  finds  that  any  of  thel 
failings  can  be  attributed  to  that 
prowitnrt 

(a)  It  has  knowin^y  and  wfRfiilly 
made,  or  caused  Aa  te  made,  «ay  Arise 
statement  or  ntpaeaentatiiw  of  a 
material  fact  for  use  in  an  application  or 
refaeSt  for  payment  under  liSedicaie. 

jujlxbm  satanihed,  or  oaueaditabe 
suhauttod.astueBla  ^ 

par»«"H<<  ^^_^ 

exoean  ve  ooaie  k  shodsci  va  Mminiiiig 
the  servioes  for  which  psynient  is 
requested. 

(cj  It  hss  Aaaished  servkas  that  Ihe 
OIG  ^as  detenained  to  be  aabatanlia^ 
in  excess  of  the  needs  of  individaals  sr 
of  a  quality  that  fails  to  meet 
professhmafly  recognized  standards  4^ 
health  car&  The  OIG  win  net  tBCBuaatc 
a  provider  agreement  under  this  section 
if  HCFA  has  waived  a  disallowance 
with  respect  to  the  services  in  question 
on  the  groande  Ihaft  the  providCT  and 'Are 
beneficiary  could  not  nasonabtybe 
expected  to  Vnow  ibe  payment  would 
not  be  made.  fHie  rides  for  deteimiidng 
such  lack  of  knowledge  are  set  forth  in 
i  S  405.334  and  405.336  of  this  title.) 

5.  New  §§  1001.202  and  1001.203  are 
added  to  read  as  follows: 


S1001:m2 


knowingly  and  wlWallp.  < 

(IffiBistefeseidea 
medical  screening  exanriaafionia 
auuuidauuu  e»llht4Bm(a)cf  #teli4e; 

(2)  Fails  to  provide  necessary 
stabilizing  Ireabaant  for  mojf  Jwiividual 
(whether  or  not  efi^ble  far  MadicaneJ 
with  an  eale^genqr  medical  coaditian  or 
in  aoBvelabor  in  accordance  wSh 
fi  48B2IIhi)  and  (ij  fll'ais  Bfle.  oc 

T3)  Tranaisrs  ^  Jndiaidttal  befois  Im 
or  she  As'stahiKaed  in  acoMdance  wdlh 
S  4ao.24{b)«ndtdiaribii  tilfo. 

(bjla  ^aaamio  MUffwdi^  Aa 
prouder  Jtyeamaat  of  a  boqpttaL  As 
OBG  miar  imposs  m  oJMfl  manstaiy 
ppnalty  ^»«"»*  ■frf  I'l^y^"?  —i/i  A^ 
sespansftlefilqrsioiaaM  jf  lbs  QIC 
deleiniloas  Ihallbs  bavttal  or 
plysiiisi^s)  Vasanmly  wistotad  lbs 
requireaieMtast  forth  in  i  4aaai  of  «bis 
title.  V  flis  C3IG  aaakas  audi  4 
detennlnatian.it  wSk  use  fteysaal^ 
dptsraiinstima.  notification,^ 
and  sppsal  prorsdures  coatabiad  in 
SS  lOOSJtt  tumt^  IMBlMof  4his 


S1001 

tor 


S  flie  On^inakas  a<leteiinination 
nnderS  1001.201  or]  IflOlJOZMorM 
of  thlsjiaitandpKyosestoJnwniaBNar 
suvand  the  pnaidder  sigteenwnt  of  the 
Medicare  parfidpSfing  bospital,  the  OIG 
will  use  the  determination,  notification, 
effectmlfion.  and  sp^al  procedures 
corttafined  in  IS  lTn.105  Ihroq^ 
10QlJ14«ff  thai  past 

Hl  In  flOOLZn.  flis  ^e  18  reused  lo 
read  as  WRowi: 


§1001.211    Exeaptlonstosffscli«s< 


7.  ^aclisn  MM.2n  is  vevised  to  read 
as  follows: 


flOtLlM 


terminated  by  the  OIG  under  { ) 

or  ly  HCn^wdsr  i  M&SS  af  iUs  litis. 


or 

S  MBUit  ibsOiGorHCH^  as 
appropriate.  adHnritMcept  aaH* 
agreemrat  in  the  case  of  termination,  or 
reinstate  an  existing  agreement  in  the 
case  of  a  suspension,  unless  the  CHG  or 
HCFA  fas  appropriste)  find»>- 


MUMtAe 


has 
reasonsMs 


fjor  iciwiBHOisior 
s^rseineni 

1hstil«riHnot 


(b)  That  the  provider  has  fulfilled,  ta* 
has  nads  wnnBrto^r  snaiMemBnts  to 
fulfill,  sH  cff  An  stsAOtaiy  and  Tsgidatoiy 
respoBiRnniestn  nS])pevii>uS 
agreeflOBi* 

C.  CSiBpIsi  V.  Psit  1083  Is  amended  as 
foUowr 


Asitttiucm.1 

laaMttimisfr)— 

2.  Secdon  lOBtlOOteTeviBd  to  read 

(a)  Basis.  Hds  gmH  Imfilsuujrts 
sectiBnstWHcj.tgtM— CT.itiaW. 
1UU>  (iKC).  asiil  IHPn  «ff  4is  Sodal 
9soaii«yA0lfaU.8.C  lSBBa-9tci). 
1320e-7a.  13na(B.  18SM10>  vn^ 

laofadfdRtR. 

(b)  farpiMB.  tMs  paittl)  eskdAshes 
procedures  forta^osbuffltivflinanej 

pers<ms  who  hsve  submitted  certiiD 

prmhiKit*^  j»lalm«  lamiar  ibs  AtedlSaSiU 

MedicflULor  Aa  H I      IChJd 

Health  Sawrioss  Bock  Grant  jsqessaM. 
andPQ  cisfl  mnnsy  jsnJtiss  sininstai 
parfld^paOnlioqp&al  adfli  an 


pltysldanar  plurdoisBs  win  Isfl  lo 


specffied  In  1 4nJi  of  iUs  obaplsr  «o 
any  1n£vidual  Who  "has  an  sma^gsn^y 
meidical  condition  oris  in  aoiwe  laboc 

(2)  RstaWlshss  faseadnsss  for 
suspisnding  Iwn  fes  Msdicsss  and 
Ms^caidyqgrsiaa,  parsrais  oflsinst 
whom  a  cMl  xaon^  pensMy  or 
asssssBianl  has  bsen  inposad:  and  JD 
specifies  flis  SH»s«3  .rights  of  pnrneas 
suiyaot  to  s  piiiMJtj  or ossessmeoL 

D.  Section  lOOUm  is  soaaaded  hy 
adding  dsfinitions  lor  lbs  leans 
"participating  hospital"  mti 
"rwspansihls  fityairiaa"  Is  seed  «s 
follows: 


11002.101 

For  purposes  of  this  part: 


hospital  that  has  entered  into  a 
Medicare  provider  agreement  under 
section  1880  of  die  Act  and  has.  under 
the  agtesmeht.  obligated  itself  to  comply 


._..L 
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S  1003.102 


with  the  reQUiremeiitt  of  section  1867  of 
the  Act 

.       .       I       .       .   ■ 

Responsi/^Je  phyaia'an  means  a 
physician  within  the  meaning  of  section 
l861(rKl)  of  the  Act  who(i)  U  employed 
by,  or  is  untte  contract  with,  the 
participatiiil  hospital  in  providing 
medical  seMioes,  and  (ii)  actii«  in  such 
capacity,  h^  profesdonal  responsibiUty 
for  the  proypkm  of  examinations  or 
treatments  ibr  an  individual,  or  transfer 
of  thoi^MduaL  who  is  seddng 
emeigency  medical  treatment  or  who  is 
in  active  labor.  A  physician  may  be 
employed  by,  or  <mde^contract  with,  a 
hospital  evtti  through  the  physician 
receives  norampensation  from  the 
hospital  fort  furnishing  medical  services 
if  the  physidan  has  a  written  or  oral 
agreement  ii^th  the  hospital  to  take  the 
professionsjlj  responsibility  dted  above. 

4.  Section  1003.102  is  amended  by 
redesignatiitt  existing  para^aph  (c)  as 
paragraph  m,  and  by  adcfing  a  new 
paragraph  (m  and  revising  paragraph  (d) 
to  read  as  '  ' 


for  cMI  money  penaMae 


(c)  The  O^G  may  fanpose  a  penalty 
against  aii^cipating  hospital  with  an 
emergency  a  epartment  any  responsible 
physidaa  Oi  both,  that  it  determines  in 
acoordancep  vith  this  part  has  knowingly 
violated  seMon  1867(aHc)  of  the  Act 
(42  U.S.C  l^d(a).  (b)  and  (c)).  (See 
1489.24  of  Wis  diapter.) 

(d)(1)  In  My  case  in  whidi  it  is 
determined  mat  more  than  one  person 
was  responsible  for  presenting  or 
causing  to  be  presented  a  claim  as 
described  in  |mragra|rii  (a)  of  this 
section,  eac^  such  person  may  be  held 
liable  for  th^  penalty  prescribed  by  this 
part,  and  aq  assessment  may  be 
imposed  aga)nst  any  one  such  person  or 
jointly  and  ^verally  against  two  or 
more  such  li^rsons.  but  the  aggregate 
amount  of  mt  assessments  collected 
may  not  ex(Med  die  amount  that  oould 
be  assessed)  if  only  one  person  was 
responsiblei  { 

(2)  In  anylease  in  vAdth  it  is 
deteimined  jtliat  more  than  one  pers<m 
was  responf  i)le  for  presenting  or 
oausing  to  faU  presented  a  request  for 
payment  de^dfibed  in  paragrairii  (b)  of 
this  section,!  ^ach  such  person  may  be 
held  liable  for  the  penalty  prescribed  by 
this  part 

(3)  In  any  oase  in  whidi  it  is 
determined  ^lat  more  than  one 
physician  wte  responsible  for 
knowmgly  failing  to  provide  care  to  an 
individual  Ki^ko  is  seeking  emergency 
medical  tre^l  ment  or  who  is  in  active 


labor  in  accordance  with  section  1867  of 
the  Act,  a  penalty  may  be  imposed 
against  eadi  responsible  physician 
deemed  reqxmsiUe  for  failing  to 
provide  the  required  care. 

5.  Section  1008.103  is  revised  to  read 
asfoHows: 


§  1003.108 

(a)  The  CMG  may  impose  a  penalty  of 
not  more  dian  82.000  for  each  itmn  of 
service  that  is  sol^ect  to  a  detennination 
undm  1 1008.102(a)  and  (b)  of  tUs 
sirfqMrt 

(b)  The  (MG  may  impose  a  penalty  ot 
not  m<ne  than  gSOjDOO  against  a 
participating  hospital  and  a  penalty  of 
not  more  than  $50000  against  eadi 
responsible  physician  or  physicians  for 
eadi  violation  subject  to  a 
detennfamtion  under  f  10d3.1O2(c)  and 
(dKS)  of  this  subpart 

&  Section  1003.105  is  revised  to  read 
as  follows: 


11808.108 


(a)  A  person  subject  to  a  penalty  or 
assessment  determined  under  ^  1003.102 
(a)  and  (b)  may.  in  addition,  be 
suspended  from  partidpation  in 
Medicare  for  a  period  <tf  time 
determined  under  1 1003.107.  The  OIG 
may  require  the  appropriate  State 
agency  to  suspend  the  peraon  from  the 
Medicare  program  for  a  period  he  or  she 
shall  specify.  The  State  agency  may 
request  the  Secretary  to  waive 
suspension  of  a  person  from  the 
Medicaid  program  under  this  section  if  it 
condudes  that  because  of  the  shortage 
of  providers  or  other  health  care 
personnel  in  the  area,  individuals 
eligible  to  receive  Medicaid  benefits 
would  be  denied  access  to  medical  care 
or  that  such  individuals  would  suffer 
hardship.  The  OIG  will  notify  the  SUte 
agency  if  and  when  it  waives 
suspension  in  response  to  such  a 
request 

(b)  Any  responsible  physician  or 
physicians  subject  to  a  penalty 
determined  under  §  1003.102(c)  may.  in 
addition,  be  exduded  from  partidpation 
in  Medicare  for  a  period  <tf  up  to  five 
years,  in  accordance  with  prooeduree 
set  forth  in  {&  1001.100  through  1001.115 
and  1001.130  through  1001.134  of  this 
chapter. 

(c)  Any  suspension  under  this  section 
shall  become  effective  only  after  there  is 
a  final  decision  of  the  Secretary 
purauant  to  1 1003.125(f).  or  at  any 
earlier  date  that  the  respondent  fails 
within  the  time  permitted,  to  exerdse 
his  or  har  right  to  a  hearing  under 

S  1003.1011  or  administrative  review 
under  { 1003.125.  The  effect  of  woh 


suspension  shall  be  governed  by  42  CFR 
1001.126 

(d)  When  the  Inspector  General 
proposes  to  suspend  a  long-term  care 
facility  from  the  Medicare  and  Medicaid 
programs,  he  or  she  shall,  at  the  same 
time  he  or  she  notifies  the  respondent, 
notify  the  appropriate  State  (Mfice  of 
A^ing.  die  long-term  care  ombudsman, 
and  the  State  Medicaid  agency  of  the 
Inspector  General's  intention  to  suspend 
the  facility. 

7.  Section  1003.106  is  amended  by 
designating  the  introdudory  language  of 
(b)  as  (bXl)  and  redesigned  current 
subparagraphs  (b)(l)-(5)  as  (bKlMi)- 
(bHl)(v)  and  by  revising  paragraphs  (a), 
redesigniated  (b)  and  (c)  to  read  as 
foHows: 


{1088.108 

amount  of  llie  peneNy  and  I 

(a)(1)  In  determining  the  amount  of 
any  penalty  or  in  accordance  with 
1 1003.102  (a)  and  (b).  tiie  OIG  wiU  take 
into  account 

(i)  The  nature  of  the  daim  or  request 
for  payment  and  the  circumstances 
under  which  it  was  presented, 

(ii)  The  degree  of  culpability  of  the 
person  submitting  the  claim  or  request 
for  payment 

(iii)  The  history  of  prior  offenses  of 
the  person  submitting  the  daim  request 
for  payment 

(iv)  The  finandal  condition  of  the 
penon  presenting  the  daim  or  request 
for  payment  and 

(v)  Such  other  matters  as  justice  may 
require. 

(2)  In  determining  the  amount  of  any 
penalty  in  accordance  with  8 1003.102(c) 
the  OIG  will  take  into  accoimt: 

(i)  The  degree  of  culpability  of  the  | 
partidpating  hospital  and  the 
responsible  physidan  or  physicians: 

(ii)  The  seriousness  of  the  condition  of 
the  individual  seeking  emergency 
medical  treatment 

(iii)  The  prior  history  of  offenses  of 
the  hosptial  and  responsible  physidan 
or  physidans  in  their  failure  to  provide 
appropriate  emergency  medical 
screening,  stabilization  and  treatment  of 
the  patient  or  to  effect  an  appropriate 
transfer  of  the  patient  to  another  facility; 
and 

(iv)  Such  other  mattera  as  justice  may 
require.^ 

(b)  Guidelines  for  determining  the 
amount  of  the  penalty  or  assessment — 
(1)  As  guidelines  for  taking  into  account 
the  fadon  listed  in  paragraph  (a)(1),  of 
this  section,  the  following  circumstances 
are  to  be  considered. 

(i)  Nature  and  circumstances  of  the 
claim.  It  should  be  considered  a 
mitigating  circumstance  if  all  the  items 


<%i  M.*i*.  'mi-'mmiadii^^^htm}lMm^ 


Of  •er¥ica»  tiil^t  ia  a  deteaninnto— 
under  { 1003.102  included  in  the  aoHm 
brought  under  this  j^l  wen  af  At  -mne 
type  jnd  occurred  wKbina  ahart  jiiiind 
of  lime,  there  waie  few  such  iteaB«r 
services,  and  the  total  aBiouat  rl aimed 
for  such  items -or  services  was  lass  ttam 
$1,000.  It  should  ha  considased  as 
aggravating  cincnmstanna  if  sacit  JteBts 
or  serwioes  were  of  aeaeral  types, 
occurred  over  a  leqgy^ir  period  of  lioK, 
there  were  many  suich  items  or  servkas 
(or  the  nature  and  ciacaiBstances 
iadicate  a  pattern  of  daiau  for  aach 
items  or  services).  «m-  Ihe  aowairt 
claimed  larsHch  iieauer  services  was 
substao&aL 

(ii)  D^gnee  efcuipabiJjty  A  shouldte 
considered  a  mitigating  circumstaaoe  If 
the  claim  for  the  item  or  service  was  the 
resvR  s«  aR  aRwaeflffioiiai  8Hu 
unreeognited  'CITot  in  Ihe  pi>oces8 
respaadeat  inMewed  m  preseatiag 
claims,  and  uai eUise  stc^  were  taken 
proaoptty  after  As  cirar  svas  -discawend. 
It  should  be  considered  an  aggravating 
ciroMMStance  if  ikm  Mspimdent  knew  tbe 
item  or  servioe  was  aot  pnwided  as 
claimed,  or  X  the  aeapondeflt  knew  that 
no  paymeat -ooidd  te  laade  tMcaose  he 
had  been  eiccluded  inen  proyam 
reimbursement  as  specified  ia 
i  10(O.10a(aj(2}  ar  hecMise  payment 
would  vieUte  Ihe  tenu  of  aa 
assignment  agreement  or  an  agreement 
with  a  Stale  4«BKy  wider  i  lODaJKfb^ 

(iiij  Awr«>()(9Bses.  A  shoiid  be 
considered  an  aggravatiqg  aroMBstaace 
if  ataaytaaepriarte  the  preseoftation^f 
any  claim  which  included  an  item  ar 
service  auhieot  «s  a  ^etemiiiatiaa 
uaderf  WOLnZM  aiid(bi  the 
respondent  was  'held  liaUe  iar  cnannaL 
civil,  ar«dBkiaialBati«e  saartJBM  «■ 
connection  wilh  a  pr^gcaai  rnwrnfMi  ^ 
this  part  ar  any  «tker  puMic  or  pmrale 
prqgram  of  ceiiBbBcseDAent  for  awdBal 
services. 

(iv)  Financial  condition.  K  aboald  tie 
considered  a  autigatiag  circumstance  if 
imposition  of  the  penalty  orasBessment 
without  reduction  wiB  iaopandixe  tlie 
ability  of  the  respondent  to  continue  as 
a  health  care  fi-ovider.  In  all  cases,  the 
resoiwces  available  to  the  mspondent 
will  be  ooBsidered  when  detenninii^<die 
amount  of  the  penalty  and  assessment 

(Vj  Other  matters  as  jusiice  may 
require.  Other  circumstances  of  an 
aggravating  or  mitigatiog  nature  shoidd 
be  taken  into  accaant  if,  in  the  inierests 
of  iustice.  they  raqaire  either  a  reduction 
of  the  penalty  ar  assessment  or  as 
increase  in  order  to  assure  the 
achievement  of  the  punpoaes  of  this  part. 

(c)  As  guideliaes  for 'deterauaiug  dhe 
amount  of  the  penalty  and  aaseasment 
to  be  ia^poaed.  /or  overy  itess.  aervioc  ar 


underfl 

mitigathilii 

amount  of  fhe  I 

should  ba  aBtnt«ai 

below  the  maximum  permitted  ^ 

§S  1003.103(a)  and  1003.104.  to  reflect 

that  fact. 

(2)tftkase«wauha(wUkd«r«evegri 
agglwvali^B  AisauaataRci.  4he 
^p^ite«iMiMl«f  Iks  pcH%aad 
assessment  uhndd  he  nat  at  tm.  wo— t 
sufTiciently  close  to  or  at  the  maxarnm 
parmitled  by  MlflM  <OT(a)  and 
1003.104.  to  aeOect  iQwt  Eaot. 

(a)  Unless  ftieaB  ase  ry  trHnrritaary 
mitigating  ciEcumstaacea.  4he  .^ncegate 
amounl  d  the  penal^  and  nssesameot 
should  never  Tie  less  Saaa  double  die 
approxiaaate  amount  of  damages 
sustained  by  the  Uiflted  Slates,  or  any 
State,  as  a  result  of  claiins  subject  to  a 
determination  under  1 1003.102  Ja)  and 
(b). 

*  *  A  *  «  - 

8.  Section  lOOS.lWis  amended  fciy 
revising  pas^p-aph  (aj  to  aead  as 
faUaws: 


§  1003.109 


(aj  If  the  Inqiectar  General  pnqwses 
to  impose  a  jienalty  and  assessment,  or 
to  sui^iend  a  ivspuadent  from 
paificipBliuii  in  Madhaire  orMeAcaid. 
in  accordance  wUh  this  part,  he  or  sihe 
must  deftTerm-aendby  certified  mail, 
return  receipftTeqiiesled,  to  fiie 
res^nderft,  -wiilten  notioe  of  Ms  ca  her 
intent  to  iu^Nuc  a  peuuhy.  anessnent 
and  auspeunon.  as  appncaUe.  ^Ine 
notice  wil  inclnde, 

(1)  Reference  to  ne  slatirtuiy  basis  for 
the  pensAtjr,  assessmenft,  and 
suspeffiflion^ 

(2)  ^WiA  respect  to  deteinmialions 
under  1 10tS  J02  f«)  and  ^,  a 
description  df  the  clatins  and  idjuests 
for  payment  with  respect  to  whidi  the 
penalty,  assessment,  and  suspension  are 
proposed  («Noept  in  cases  where  the 
Inspector  General  is  relying  npon 
statistical  aamp'liflg  pusuant  to 

§  MnuISS,  in  windi  case  the  nolioe  ilk^ 
desci^be  thoae  daims  and  requests  far 
payment  uwipiiiBing  the  saoiple  upoa 
wbidh  <he  Inaperter  Ceneral  is  relying 
and  shan  atso  briefly  describe  the 
statistical  sampling  technique  utilised 
by  the  inapedtor  Ganecal); 

(3i  iMih  sespect  ta  <let«nninatioas 
under  §  10tSJBZ(c|.  a  deacriptioacf  the 
episode  wMh  renpeot  to  adiich  the 
penally  is  pnpoaed; 

requests  fer  ipsyiiiiat.  or  feilant  to 
provide  oanBgenoy  wadical  aansoas  «• 
required  ander  aaiaiaB  1887  of  tm  Aot 


r'to  a  ^snany. 
assessment  and  mqiension;  the  amount 
of  the  propeaed  penahy.  asaeasmarit 
andi 


the  piayoaad  paaiAly.  asaesanent,  and 
suspenrion  wMmnt  tifpM  In  i^ipnn.  and 
ot  respanaOBtv  njpii  an  ve^uevt  an 
extensiaB  sff  Anein  vnddi  to  resf/onoto 
the  nanoe  and  n  tsopy  tn  the  Tines 
cont^ned  in  fliis  patt. 

9.  Section  1008.114  Is  revised  to  read 
as  follows: 

(a)  To  ihe  cMent  that  a  ywrposad 
psasd^  sad  assessment  is  liased  on 
claims  or  requests  for  pnymeift 
presented  on  or  after  Auguat  13. 1081, 
the  Inspector  General  must  prava  by  a 
preponderance  of  the  evidence  thatithe 
respondent  presented  or  caused  to  be 
presetted  such  daims  or  requests  for 
p^menl  as  deacdbed  in  S  1003.lO2(aJ 
and{l4. 

^  To  the  extent  ihat  is  proposed 
penalty  aad  assessment  Is  based  na 
claims  (presented  hefoea  Aqpist  18.  tOOt. 
the  Inspector  General  must  psave  by 
clear  andcansindngewdeaae  that 

(1  j  The  rasfxiadant  jHesented  or 
caused  tube  pwasenlsri such  olaiam  as 
described  ia  i  lOOUfli^aj  and  |bi: 

pres8aledauch«lBiaMoauy  haivc 
rrndfsnd  sa^pandeat  lieUe  under  dbe 
provisions  «f4he  Falee€leiBU  Act  81 
U^C.  3728  timq^  Sot  jMywent  of  an 
amount  not  feas  ibaa  tet  proposed. 

(c)  To  the  CKleal  that  a  proposed 
penally  is  baaed  ea  a  violatina  of 
seciaa  JW7  af  ibe  Act  lie  iaapector 
General  muet  prove  by  a  prepaaderance- 
of  the  evidence  that  the  hospital  and 
responsible  pbymoian  sr  physicians 
failsd  to  pronde  emeageacy  medicai 
care  as  desotflwd  ia  |  ttDS.'ra2(c). 

(d)  tMrnm  afiael4etonninalian  that 
the  la^aadBBC  (1|  piasentad  or  caused 
to  be  preaantad  a  claim  or  request  for 
papa  Mint  fwHiint  wi<rin  Ihe  scape  of 

S  1003.102(a)  or  (b).  or  (2)  failed  ta 
provide  emergency  me dwad  sennces 
within  the  soape«f■|'IOO■.M^c),bas 
been  rendered  bi  any  paeceeding  in 
whiob  ttie  asepaadenl  was  a  party  and 
had  aBappei%snAy  to  be  beard,  the 
respondeuK  dhall  be  bound  by  such 
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determination  in  any  proceeding  under 
this  part. 

(e)  Hie  i^ondent  shall  bear  the 
burden  of  ptodudng  and  proving  by  a 
preponderance  of  the  evidence  any 
circurastanoes  <lescribed  in  §  1003.106 
that  wouU^  justify  reducing  the  amount 
of  the  penaky  or  assessment,  or  the 
period  of  8|«pension. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare-Hoapilal 
Insurance) 

Dated:  Ocjt^ber  20, 1987. 

William  L.lliMr. 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  Oc^^ber  20. 1967. 
Ridiard  P.  idisMrow. 

Inspector  GMeral. 

Approved!  March  1, 1966. 
OtiBR.Bov 
Secretary 
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FEDERAL  ^ERGENCY 
MANAQEIliKT  AGENCY 

44CFRPafi67 
(Docket  No.  I^EllA-6929] 

Proposed  Flood  Elevation 
DeterminatiDns 

AOCNCV:  Federal  Emei^ncy 

Maoageme^  Agency. 

ACnow;  Projosed  rule. 

summary:  lechnical  information  or 
comments  are  solicited  on  the  proposed 
modified  b^le  (100-year)  flood 
elevations  lifted  below  for  selected 
locations  in  the  nation.  These  base  (100- 


year)  flood  elevations  are  the  basis  for 
the  floodplain  manayinynt  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 
DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  the  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

:  See  table  below. 


f 


Arizona.. 


FOR  niRTMER  INFORMATION  CONTACT 
Mr.  John  L  Matticks,  Chief.  Risk  Studies 
Division.  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-2767. 

sumcMeiTARV  information:  The 
Federal  Emeigency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  modified  base  (100- 
year)  flood  elevations  for  selected 
locations  in  the  nation,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234). 
87  Stat  98a  which  added  section  1363  to 
the  National  Hood  Insurance  Act  of 
1968  (Tide  XIU  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448)).  42  U.S.C.  4001-4128.  and  44 
CFR  67.4(a). 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  {  Oas  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  diould  not  be  construed 
to  mean  that  the  community  must 
change  any  existing  ordinances  that  are 
more  stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 

Proposed  Modified  Base  Flood  El£vations 


pinsuant  to  policies  established  by  other 
Federal.  State,  or  re^onal  entities. 
These  proposed  modifled  elevations  will 
also  be  used  to  calculate  the  appropriate 
flood  insurance  premium  rates  for  new 
;r'buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents.  Pursuant  to 
the  provisions  of  5  U.S.C.  605(b],  the 
Administrator,  to  whom  authority  has 
been  delegated  by  the  Director,  Federal 
Emergency  Management  Agency,  hereby 
certifles  that  the  proposed  modifled 
flood  elevation  determinations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  flood 
elevation  determination  under  section 
1363  forms  the  basis  for  new  local 
ordinances,  which,  if  adopted  by  a  local 
community,  will  govern  future 
construction  within  the  floodplain  area. 
The  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  proscribe  development.  Ilius,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact. 

Ust  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Floodplains. 


PART67-(AMENDED] 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

The  proposed  modified  base  flood 
elevations  for  selected  locations  are: 


CRy/KMn/county 


Coconino  County, 
uninooiporaled 


Source  of  Soo(tng 


Oak  Creak.. 


Afizona. 


Location 


Approximately  0.8  mJto  upstream  o(  Route  179... 
Approximately  0.9  mile  upstream  of  Route  179.. 
Approximatety  1.0  miles  upstream  of  Route 

179. 
Approximately  1.1  miles  upstream  of  route  179 


#Depth  in  feet  atMve 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


•4.239 
•4.243 
•4.254 

•4.263 


Modified 


•4.239 
•4.245 
•4.256 

•4.263 


tor  inspection  at  ttie  Conconino  County  Oapailmant  Community  Devatopment.  County  Administrative  Center.  219  East  Cherry  Avenue.  Hagstaff. 
^nS^SSTAtooIi  Mo'lT'*''*'*  '^  °*  Supervisors.  County  Administrative  Center.  219  East  Cheny  Avenue. 


CaWomia. 


Vanlura  County. 


Anoyo  Santa  Roaa.. 


At  conHuence  of  Coneio  Creek 

Approximately   1.450  feet   upstream   of   HH 

Canyon  Road. 
ApproKimataty  100  leal  downttieani  of  conflu- 

ance  witli  Arroyo  Santa  Roaa  Tiiiutafy. 
At  contkMnce  iMlt«  Anoyo  Santa  Rosa  TritM- 


•229 
•232 

•229 
•231 

•254 

•248 

•255 

•254 
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Proposed  Modified  Base  Flood  Elevation&— Continued 


#Deplh  in  feel  above 
ground 'Etovalion  in  feel 

Stale 

Otty/town/county 

Sourc*  of  flooding 

Location 

(NOVO) 

Existing 

ModMed 

Approximately  100  tool  donMistream  c4  Santa 

•281 

•284 

Rosa  Road. 

ApproodmaMy  100  tool  upstream  o(  Santa 

•201 

'282 

RoaaRoad 

ApproMmalely  450  tool  downstream  of  East 

•311 

•314 

Las  Poeas  Road. 

Approximalely  250  feel  uf)Stream  of  East  Las 

•331 

•333 

1 

PosasRoad. 

i 

Approximstely  700  feel  upstream  of  East  Las 

•340 

•340 

PosasRoad. 

Arroyo  Santa  Rosa  Overflow .... 

Confluence  with  Arroyo  Santa  Rosa  Tributary 

•294 

•296 

Approximalety  200  feel  upstream  of  Santa 

•314 

•326 

Rosa  Road. 

Approximately  500  feet  upstream  of  Santa 
Rosa  Road. 

•322 

•326 

At  Fast  Lm  Pomf  Ro«d 

•330 

•332 

! 

Arroyo  Santa  Rosa  Tributary 

Approximaiely  2,100  feel  upstream  of  conflu- 

•276 

•277 

^ 

■ 

ence  wHh  Arroyo  Santa  Rosa. 

At  confluence  with  Anoyo  Santa  Rosa  Over- 

•204 

•296 

flow. 

Approximately  1.050  feet  upstream  of  conflu- 

•307 

•306 

ence  with  Anoyo  Santa  Rosa  Overflow. 

AppratdmaMy  1.700  feat  upstream  of  conflu- 

•312 

•312 

ence  wiff)  Arroyo  Santa  Rosa  Overflow. 

San  Antonio  Creek 

Approidmaloly    1.600    feet    downslream    of 

•423 

•423 

Fraasr  Street 

Fraser  Street 

•430 

•431 

•431 

•433 

Siraet 

ApproMimalaly  600  feel  downslream  of  Frassr 

•435 

•435 

Street 

Maps  are 
Send 


for  review  at  the  Ventura  County  Public  Worto  Agency,  800  Soum  VIctoito  Avenue.  Ventura,  Califomia. 
to  The  HonorMbie  M^gle  Ertckaon,  Chair,  Ventura  County  Board  of  Supervisors.  800  South  Victoria  Avenue.  Ventura.  CaMomia  03009. 


Colorado.. 


Arapahoe  County, 
unincorpofalsd 


Big  Dry  Creek.. 


Approidmalsly  625  upstream  of  South  FranUbi 

Street 
Approodnwtsly  2.700  feel  upelream  of  South 

rfwiwi  avwL 
ApprasdmMty  a,600  fMl  downtlrMm  Of  wulh 
UnhMTiify  bOHtoMVil 

usi  downotpsam  of  •»  HttfUkm  Canal — 

Apprortnataly  ISO  fsei  t^Mlream  of  East  Arap- 
pafioe  Road. 

Maps  avaflabte  for  inspedton  at  «w  Arapahoe  County  Planning  Department  County  AdmMstrallon  BuMng,  5334  South  Princa.  UMeton.  Cokirado. 
Send  comments  lo  The  HonoraMe  Robert  Brooks,  Chainnan.  Ar^irtwe  County  Conwisston.  County  AdmWslratton  Bulk«nft  5334  South  Prince,  Litfleloa  Cotorado 
80466. 


•5.463 
•5.478 
•5.489 
•5,506 
•5,521 


•5.463 
•5.480 
*5.493 
•5.506 

•5.521 


Colorado.. 


Cily  of  Cotorado  Springs. 
El  Paso  County. 


Pine  Creek ..^„ At  confluence  wflh  Pine  Creek  overflow 

At  Bums  Road ~. 

At  Slato  Highway  83 

Approximatsly  470  feat  Ouwnalreem  of  U.&  Air 
Force  Academy  boundary  and  corporato 
limMs  for  iheCNy  of  Colorado  Springe. 

Maps  are  availabto  for  review  at  the  Cotorado  Springs  Planning  Department  30  S.  Nevadi|.8treet  Suite  301.  Cotorado  Springs.  Cotorado. 

Send  comments  to  The  Honorabto  Robert  Isaacs,  Mayor,  City  of  Cotorado  Springs,  P.O.  Sox  1103,  Cotorado  Springs,  Cotorado  80947. 


•8,340 
•6.397 
•8.423 
•6,440 


#1 

#1 

#1 

•6.440 


Cotorado.. 


City  of  Commerce  City, 
Adams  County. 


Sand  Creek.. 


Approximately  300  feed  upstream  of  Brighton 

Boulavard. 
Approximaiely  1,580  feel  upstream  of  Brighton 

Boulevard. 
Approximaiely  2,500  feel  upstream  of  Brighton 

Boulevard. 
OowTfstresm  of  Vasquez  Boulevard 

Maps  are  avaflaUe  inspection  at  the  City  Hal— Community  Devetopment  Department  5291  East  60lh  Avenue,  Commerce  CMy,  Cotorado  80022. 

Send  comments  to  The  Honorabto  Oavto  R.D.  Busby,  Mayor,  Cily  of  Commorce  City,  5291  East  60th  Avenue^  Commerce  CHy,  Cotorado  80022. 


•152 
•5.154 
•5.158 
•5,183 


•5.152 
•5.154 
•5,158 
•5,163 


Cotorado.. 


El  Paso  County 
(unirtcorporated  areas). 


Pine  Creek. 


M^M 

Send 


At  confluence  wHh  Pine  Creek  overflow 

At  Bume  ftoad — - 

At  State  Highway  83 

Approximately  470  feet  downstream  of  U.S.  Air 
Force   Academy  boundary   and   corporate 
Nmils  for  the  Cily  of  Cotorado  Springs. 
avalabto  for  revtow  at  the  Regkmai  Oflice  Btidtog,  101  Wtosl  GeelMa.  Cotorado  Springs,  Cotorado. 

to  The  Honor^>to  Marcy  Monison.  Chairperson.  B  Paso  County  Board  of  Supervisors.  21  East  Vanniio.  Cotorado  Springs.  Cotorado  80903. 


•6.340 
•6J97 
•6.423 
•6.440 


#1 

#1 

#1 

•6.440 


/  Vcif  sat  Wo^ltft  /  ^gharsdaarvlung  m  IflBB  /  ftaitwBJ 


PW)K)8a>  MocNFiEO  Base  Flood  ELEVATioNS---Oon(iniMd 


Florida 


Ctty/town/oounly 


Souro*  ol  floodhg 


LocbMoii 


Along  wiVra  thoraino.. 


fOspm  In  (Ml  atova 
QTOund,  *Elavatton  in  ImI 


EMiing 


tMnooiporaiad  an 
Oaooola  OouMy, 

fc^'wp«c»>ow«»lt>aC>y  Hal.  17  8oM»iVamonAvanua.  Room  156.  Waaimmaa.  Florida. 
8«idoonmia|i|i  to Tha  Hono»*ta  B«  Back,  Chainiw^  Oaoaola County  Bowl  o«  C^^ 


55 


CHyolDalrayBaach. 
PMm  Baactt  County. 


LakaOalray. 
Canal  L-a- 
Canal  C-1S. 
UfcaOal- 


Along  antra  ahoialna.. 


Along  andra  ahofalna.. 


Maps  a»a«a«)t  lor  Jnapaction  at  Iha  Pubfc  \¥oriia  Con^ila^  4S4  Sou*  aalnton  Avan^ 
Jand  con»na^  to  Tl»  Honorat>to  Doak  S.  Canrpt)all  m.  Mayw^hr^^ 


•12 
•13 
•12 
•12 


About  2.7  ffliaa  downalraaiii  01  Inlarttata  75 .. 

Mt  upakaam  ol  totaiatoM  75 

At  Oivarganoa  «ri«i  Cypraaa  Qmk 

^"w  fcwpw^on  at  Iha  Planning  and  Zoning  Oaparlmanl.  7530  UMa  Road.  Haw  Port  Riotay.  Florida. 

Sand  oonwiaafc  to  TlwHonorafalaJolw  J.  Galaflhar.  Country  Adminiatralof.PaaooOoun».  7530  UlNReadLNaw  Port  HM>ay.Flo^ 


Florida.. 


Uninoorporalon  Aiaaa  ol 
Paaco  County. 


Cypraaa  Craak. 
Trout  Craak. 


About  ai  Mlas  downalraam  of - 
Juat  upalroam  of  Tan  Cant  Road 
of8latoRoad52 


76 


•52 

•62 
•77 


•59 


•52 

•64 
•76 
•52 

•53 
•57 


a^olMMtaa  Parti. 
PInaaat  County. 


Oraaa  Bayoii  Canal.. 
OilBltl 


Qtdi  1A 

OMch  1-8-S.-. 
Dilclt2A 


0iloh4.. 


Ollch4A. 
0Hch4E. 


Mapt  avaaaMf  tor  hapactkyi  at  Iha  Engineering  Department.  6051  78lh  Avenue,  North.  Pinellas  Parti.  Ftorida. 
Sand  commert»  to  The  Honorable  Cecil  Bradbury.  Mayor.  Qty  ol  Plnaaaa  Parii.  Qty  HA  P.O.  Box  1 100. 


Florida. 


Mape  availably 
Send 


^llor 


Juat  upamaai  Ol  Haktaa  Road  atong  OMch  1  <.„ 

Juat  upatraam  o(  CSX  rMoad 

Juat  upakaam  oi  5eth  Street  North 

At ««  mouth „„ 

Juat  downalraam  ol  Oiaaton  Boulevard 

XaH  upatraam  ol  82nd  Avenue  North.- „„ 

AbotM  1000  tool  upatraam  ol  confluence  with 

Oilch2. 

Just  upatraam  ol  U.S.  Route  10 

Juat  upatraam  oi  62nd  Avenue  North. 

Juat  upekaam  ol  62nd  Street  North 

Juat  upatraam  ol  ol  CSX  ralboad 

Northii>aat  aamar  a*  the  Intoraecllon  ol  CSX 

ralraad  and  eand  Avenue  North. 

About  MO  laet  upatraam  ol  raoulh 

About  400  feet  upelraam  ol  62nd  Avenue 


Parti.  Florida  34664. 


•12 
13* 


•14 
•15 


•13 

•15 

ant 
•17 
one 
None 

•16 


•11 

•11 
•14 
•13 
•16 
•16 
•11 

•14 
•12 
•15 
•17 
•19 

•16 
•18 


HIirwia. 


Unincorporated  areas  of       Lake  Kissimmee. Along 

PoOi  County.  I 

inspectwn  at  the  Plannfeig  Oapartment  Graphtes  Secton.  P.O.  Box  1909,  Bvtow.  Ftorida. 


to  The  Honorable  Jack  Sknons,  Chainnan.  Polk  County  Boanl  ot  Commissionera,  P.O.  Boa  60,  Bartow,  Florida  3383a 


=T 


•56 


Village  ol  BulMo  Grove, 
Cook  w«d  Lake 
Counlea. 


Aplakisic  Creek. 


Just  diwnstream  ol  Waiiend  Road 

About  300  feet  upstream  of  Copperwood  Drive. 
Juat  upstream  of  Busch  Parkway _ 


Maps  available  Iter  inspectkin  at  Iha  Engineering  Department.  51  Raupp  Boutovard.  Buffito  Grove,  NKnols. 

Send  commertt  to  The  Honorable  Wifliam  R.  Balkng,  Village  Manager.  VHaga  ol  Buftato  Grove.  51  Rai4)p  Boulevard.  Buffato  Grove.  Ilnoia  60000 


•671 
•678 
•679 


•671 
•675 
•679 


Massachuaetta- . 


Fitchburg.  Cily.  Worcester 
County. 


North  Naahua  River.. 


•332 
•334 


At  downstream  corporate  Nmits 

Approximalely  1,300  feel  upstream  of  corpo- 
,  rate  limite. 

*****  *?"!"!:     '™»*'=»'«'  ■'  •*  Conaarvalton  Commiaaton  and  the  Ptanning  Offtoe.  Second  Ftoor.  City  Hal.  718  Main  Street.  Fitchburg.  Massachusette. 
Send  comwenjif  to  The  HonorabteRonato  a  lngawite.Actwg  Mayor  ol  the  Otyol  Fitchburg.  Worcester  County.  718  Main  StraM.  FitcWxirg.  Massachusatts  01420 


•333 
•335 


Massachusetts... 


Lsominstsr.  City 
Worcester  County. 


North 


Approximately  350  teat  upstream  of  Hamilton 

Street. 

At  upatream  corporate  limite 

Approximately  350  feel  upstream  of  corporate 
hmita. 

»*«P««]««*Mw'nV«:«onatlhaCltyHal.25W^  | 

SOTd^rammer|4  to  The  Honorabto  Steven  A  Peria.  Mayor  of  the  City  ol  Leominater.  Worcester  County.  Oty  Hal,  25  West  Street.  Leominster.  Massachusette 


•330 

•332 
•332 


•331 

•333 
•334 


Msssschuaettt. 


MkMlesex  County. 


Martfew  Brook. 


At  most  upstream  corporate  limite.. 
Upstream  skto  of  Burroughs  Road.. 


•78 
•80 


•82 
•83 
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; 

■   ;  .  J?fiOe08EO  MOO(FC&fiASSFU>00  ElfVATION^ 

•r 

Cily/to«m/oouM|f'-;  _^ 

SowM  of  NoodkiQ 

LoQMon 

t  •     .                - 

I^OHMh  In  flMl  MOW 

gpdund^ElovaionlnfaM 

(Noyw 

"  txMing 

JlniiiliMii 

MOOnWa 

Martina  Pond  ..„ „        

CnMra  shof6ln0..M..^...»...»,#.»...«.H....»*».«». 

At  oonkianoa  ««h  Mvifna  Pond. 

UpakoMii  aida  of  CanM  Siraot .^.,. 

•80 
•80 
•82 

*83 

Sku9  Hwar.....~.i-^._~ 

•83 

•83 

Mapa  avaiaMa  ior  (napacUon 

Sand  cofivnonla  to  Tha 
MaaaactwaatiB  01864 


at  iha  To<w>  Hal.  Pmk  Sireat.  North  noadh^g.  Maaaachuaetta. 

Hartnal  Bartlelt  Chairman  of  the  Bowd  of  Salactroan  for  Iha  To«m  of  North  Raadkig,  Jarnn  HaR.  Park  Street.  North  ftaadhig. 


Il4ichtgan. 


City  of  Midtand.  MrdtarKl 
and  Bay  Counliaa. 


Snalte  Creak.. 


Juat  utwiiaaiii  of  Eaatnwn  Road.. 


Aixwt  600  feel  upatraam  of  Sugnol  Road. — 
Juat  upalraam  of  Eaat  Wftckarty  ftoad „ 

tlaps  av^Wbia  tor  impaction  at  the  City  Mali.  Qty  Clerfc's  Office.  202  Aahman  Skaal.  Midland.  Michigan. 

Send  conweots  to  Tiw  HnnonMo  .loaeph  a  Mann.  Mayor,  City  of  Midiartd.  MidlMxt  CHy  HaH.  202  Aahwian  Street  MkHand.  Michigan  4*640 


•616 
•617 


MKhigan. 


City  of  Vasaar.  Tuacoia 
County. 


Casa  River. 


About  1000  fMt  dooMwlraam  of  Chaiapaaka 

arvl  Ofiio  RaNway. 
Juat  upalream  of  Tuacoia  and  Saginaw  Bay 

RaMwray  Company. 
About  1.1  ffliaa  upalraam  of  Tuacoia  and  Sagi- 
naw Bay  IMway  Company. 
Mapa  avalable  for  inspednn  at  the  City  HaN.  287  Eaat  Huron  Av^riue.  Vaaaar.  Michigaa 
Send  commanta  to  The  Honorable  Uoyd  Vonk.  Mayor.  City  of  Vaaaar.  287  Eaat  Huron  Avenue.  Vaaaar.  Michigan  48768. 


•634 
•636 


CHy  of 
Oounly. 


cMWM8i  tlOIWS 


Baaia  Branch... 

If.  -  -■ 

Little  Rocky  Creak. 
Ftocky  Creek 


About  1.760  feet  downatream  of  State  Highway 
29. 

About  880  feet  upaUaam  of  State  Highway  29... 

About  0.9  mile  downakeam  of  Norfolk  South- 
am  Raiway. 

About  0.9  mla  upalream  of  U.S.  Highway  11 

About  3.800  feel  downatream  of  Norfolk 
Souttiem  Railway. 

About  3.000  feet  downatream  of  Norfolk 
Southern  Railway. 

About  2.400  feet  upalreem  of  U.S.  Highway  11.. 

At  mouth 

Juat  downatream  of  Ouboae  Street ... 

Juat  upalream  of  Pettia  Street — 

Mapa  available  tor  kiapectton  at  the  City  HaN.  110  Court  Street  ElUsville.  Missiasippi. 

Send  commenta  to  The  HonoraMa  Howwd  W.  Lwd.  Mayor.  CKy  of  ENiavlle.  CHy  HaM.  110  Court  Street.  EKaville.  Miaaiaaippi  39437. 


Rocky  Creek.. 
Tributary  2 


None 

•201 

•207 
•207 
•213 
•219 


CHy  of  Jackaon.  Hinda         Purple  Creek About  0.4  mHe  upakeam  of  Sedgewk*  Road .... 

and  Rankin  Counties.  Juat  upalream  of  WoodAaW  Drive « 

Juat  downatream  of  County  Line  Road 

Maps  available  tor  inapectlon  at  the  Planning  Department  200  South  Preaadant's  Street  Jackaoa  Miaaisilppl. 

Send  commenta  to  The  Honorable  Dale  Danka.  Jr..  Mayor.  City  of  Jackaon.  219  South  President's  Street  Jackaon.  Missiasippi  39205 


Missouri. 


Mississippi  River. 


Within  community. 


City  of  Elsbeny,  Lincoln 
County. 

Maps  available  lor  inspectkxi  at  ttw  Oty  HaH.  201  Broadway  Avenue,  Eisberry.  Missouri. 

Send  comments  to  The  Honorable  William  B.  Waggoner.  Mayor.  Qty  of  Eisberry.  City  HaH,  201  Broadway  Avenue.  Elsbeny.  Miasouri  63343. 


•456 


Nevada. 


City  of  Carson  City 
(Independent  City) 


H-Tributaiy. 


Saliman  Road  Tributary.. 


Approximately  1.300  feat  upalream  of  Eaat  5th 

Street 
Approximately  3,000  feet  upstream  of  East  5th 

Street 
Approximately  3.800  feet  upstream  of  East  5th 

Street 
Approximately  4,200  teat  upstream  of  East  5th 

Street. 
At  the  Interaeclion  of  Spartan  and  Cardnal 

Way. 
Apprcndmately  250  feet  downstream  of  Rail- 

road  Drive. 
Approximately  200  feet  downstream  of  Rail- 
road Drive. 

At  Crown  Drive. 

Approximately  100  feet  upalraam  of  Fainnew 

Drive. 
Approximately  500  feet  upstream  of  Fairriew 

Drive. 
Approximately  850  feel  upstream  of  Fairvlew 

Drive. 
Approximately  1.000  feet  upstream  of  Fairviaw 

Drive. 
Approximataly  200  flset  upetraam  <4  Colorado 

and  Saiman  ftoad  iniaiiatliun 


•616 
•618 
•636 


•634 
•638 
•640 


•211 

•224 
•198 

•213 
•200 

•200 

•207 
•207 
•206 
•218 


281 

•281 

303 

•296 

306 

•303 

•450 


•4.631 

•4,631 

•4.634 

•4.634 

•4.636 

•4,637 

•4.637 

•4.637 

•4.639 

•4.639 

•4.639 

•4.639 

•4,645 

•4,645 

•4.650 
•4.654 

•4,651 
•4.657 

•4.656 

•4.660 

•4.661 

•4.663 

•4,663 

•4.664 

•4.666 

•4.668 

ml/iit^m^^ 


nInfMt 


•83 
*83 
*83 


•616 
'618 


•634 

'^<38 
*«40 


•211 

•224 

M8» 

•213 
•200 

•200 

•207 
•207 
•208 
•216 


•281 
•296 
•303 


•460 


•4.631 

•4.634 

•4.637 

•4.637 

•4.639 

•4.639 

•4.645 

•4.851 
•4.667 

•4.860 

•4.663 

•4.664 

•4.868 


.tt  .'.* 


giid— i  9»t^»m  /  Voi.  SJ  NO.  m  /  Tftrtiwday.  Jmiw  le.  nu  /  PtopotwHtaJer 


BROPMCa  MOMRED  BASE  FLOOD  GLCVAfKM^-'Gonlinuet- 


^6^/lown/oounly 


SowcB  offloodMg 


'■  I  •  uJ- 


^WWwWy  300  iMt  dowralrMn  of  StmOf 


of  Stady 


^oynd  *r 


(NOVO) 


ExWinB. 


Otkmti 
AfVNMinwMy  280  MM 
OritMd 


i-f'sJtR, 


300    iMl    dewnt>w>ii    of 


•on. 


1.160    iM 
Koonto  Um  aiM  Stffiwn  ROM  miMMclion. 


iSOfHil 


of  KOOMI 


OtVtfoy 


OrtM.. 


At  ft*  MvMoHon  of  OoMviMv  OriM  and  >«■ 
itavOriM. 


700  lavt  \ipttmmtt  of  Mstmo- 
•on  of  CtaoniM  (Mm  and  MMm  Mm. 

AppTOiliinHlli  160  loot  downrtowii  of  Appion 
way  and  agriow  (Mm  Minoelon. 

AporoadmaMy  200  faol  downatraam  of  RonoU 
SiraM  and  Canlw  IM«a  Mmscton. 


100 


of  Coniar 


Drtva  and  flonatd  SkMtManadon. 

260  laat  downalraam  of  SlMr 


SagalMwa. 


.  60  laat  upaMam  of  SiMr  Saga 
(Mm. 

AppRadmalaly  60  laat  doiwiatrawfi  of  CMor- 
niaSkaat 

180  laat  upatraam  pf  CaMantia 


OVWL 

ApjprBMknaMy  380  laat  matrawn  of  CaMomia 


ofOaii6kaat-.. 


•4.873 
•4.878 

•4,883 


•4j808 


tor  ln^>oclon  at  8w  Canan  C«y  IhMc  Wtafka  ()apMiiant.  8821  Northgala  L^ 


6001 


Sandoowwarft  to  Tha  Honoiat>la  Dpn  Rawar .  IXayqr  a»  of  Cwaon  Ohf . 


(MToiik  SkaaU 
Suila  60b  Canon  CRy.  NoMda  88701. 


*4,702 
•4.708 

♦4.711 

•4.713 


•4.718 


<*> 
<') 
(•) 
(•) 
(•) 
(•) 


rtanwav  nwnanp, 
Sontanat  County. 

8oalay-al 

TrlMjtaiy/ 

Tifeularyl 

Braok« 


aegl  Noifigaoa  lana.  Room  2.  <ia>aon  Oty.  NaMda  98701 


At 


Kannadyl 
'At  oonfhianoa  i 


(Mm. 
At  oonAuonos  \ 
Appraadmaloly  60 


MapaaMtabl« 

lor  inapection  at  ma  Municipal  Bu«dh»  476  DaMotI  Lana.  Somanat  Naw  Jaraay. 

Sand  oonw»n«  to  Tha  Honorat*  Joa«pf>  Maitino,  Mayor  of  •»  Toiweh*)  of  Fi»*ln.  So^ 

NewJaraey 

uiawRMUi,  nwnarap. 

Dalawara  RlMr-    

OaiawMaRi 

'  -      [J 

" 

Gloucaatar  County. 

OalaiMreRi 
Rapaupo  C 

Craak. 
Rapaupo  O 

RlMr. 
Paigay  Ciw 

atravnof 

Paf»ay  Crw 
Ciaak. 

MMlaSluioa 

■     ■•». 

i  i. 

:. 

WMla  8Ue< 
OabaONcI 

London  Brai 
atraant  of 

London  8n 
SUcaRac 

StMRuaapi 

• 

■ 

InlifslMo 
8«  Run  ale 
NationaayO 
Nafionaay  ( 

•  ■v 

SUoaRac 
SandONGlia 

1 

SMdOieha 

County.  475  DaMoll  Lana.  Somaraot.  Now  Joraay  00873. 


•4.673 
•4.876 
•4.662 

•4.888 


•4M8 

•4.703 
•4.707 

•4.708 

•4.711 

•4.715 

•4.718 

•4.717 

•4.721 

•4.727 

•4.732 

•4.738 

•4,740 
•4.742 


•iRaffianRiMr„.    . 

Titulary  B _„_.;..^ 

Nona 
Nona 
Nona 

•20 

•48 

410  laat  upatraam  of  John  F. 

HIMll 

•83 

11)  Saato/t  Brook 

Nona 
Nona 

*9a 

0  laat  upahaam  01  Whnion 

•54 

)  faal  upatraam  «f  Layna  Road- 

Nona 
Nona 

•48 
•58 

■V  raw  ai  uuwiMuaam  corporaw  Mnn .. 

•15 

•10 

ira  RiMr  at  upakaam  oorporala  ImHa. 

•IS 

•10 

po  Craak  at  oonfluanoa  wWt  Pvgay 

•12 

•10 

po  Craak  at  confluanca  wttli  Datanwa 

•13 

•10 

t  Ciaak.  approidmalaly  200  laat  dowiv 

•12 

•10 

■m  of  Intaratala  296. 

t  &aak  at  oonfluanoa  «M)  Rapaupo 

•12 

•10 

Sluloa  Raoa  at  oonfluanoa  of  8M  Run ..... 

•11 

•10 

Skiiea  Raoa  at  oonfluanoa  wNh  Aunt 

•13 

•10 

lONcIt 

n  Brandt,  apprwdmalaly  50  Mai  down- 

•11 

•10 

imoflnlaralaM296. 

1   Brancfi   at  oonfluanoa  wWi   White 

•11 

•10 

saRaoa. 

m,  appronilmaMli  50  Mat  downatraam  of 

•11 

•10 

aMla295. 

n  at  oonfluanoa  wflh  WhNa  SUoa  Raoa.- 

•11 

•10 

i^r  Craak  at  oonfluanoa  of  Sandy  OHclt.. 

•12 

•10 

lay  Qaak  at  oonMianoa  wflh  WhNa 

•12 

•10 

•  Raoa. 

Meh  at  oonhiante  of  NatNmaay  Branch— 

Meh  at  oonfluanoa  wWt  Aunt  Daba  DHch- 

•12 

•10 

•13 

•10 

i%t-^^:mt 


0;?  .cVI  .eSjqV^  J 


FibOQO^C 


CNy/lown/oouMy 


Sowotof 


SOI 


Nohonny  Ofook* 

sliMfn  of  InAniiiv  205. 
NohonMy  Break  al  oonHnanM  «Wt  Sand  ouch 
CIoiwmB  CuMk.  iffitrnmrntf  so  tmH  do«n- 

oiOONRAILfWtaail 
Ctomnaa  OMk,  ■|»r|Hiimil»  1,600  fMl  up- 

ot 


#Oepth  in  <Ml  ■tow* 
■round  *ElM«ion  in  (Ml 


ExMiiM) 


•11 

•12 
•11 

•11 


•10 

•10 
•10 

•10 


Jansy  00027. 


WmI  MMottf> 

CamUf. 


o(  GiMniric^  GloucMlv  Courtly,  WMNngton  and  WMnul  SliMtt,  Qfttokmn.  Nm 

Nona 


1.9  mHaa  downalraafnol  CONRAIL  Bndga  jual 
upatraam  of  CtMrtonBbug  RaaaivGir. 

ApproMmaMy  300  faM  downatraam  o(  Oak 
RMpa  Raaanwir  Daw. 

At  Oak  RMga  Raaanrak  0am 


•744 
•003 
•846 


t  fof  inapacfeon  at  a 
SandcowmamalDThaHuauWMaSlawartCLPaBy, 
07480. 


ol  8taTownMp  of  Waal  MMord.  Passaic  Counly.  1480  Union  Vallay  Road,  Waal  MMont,  Naw  Janay 


Yoik.. 


WlMMlfWd,  town, 
I     Counly. 


•589 

•570 


>  tor  kiapaclkmMiM8uMk«JMipacMf'a  Ottmtmmt.  Ta— fW  North  Tonawanda>  Naw  York. 
Sand  conmanis  to  Tha  How>rri]la  Tany  W.  Kuahn.  S««>an«iaoratf  tto  Vmni  tf  Wheattiekl,  Niagara  Counly.  2800  Chun^ 


ONo. 


CHy  of  Shakar  Hei^Ms. 


Kingabury  Rua. 


Jual  dowmatraam  of  Cdwito  Road 

Jual  downslraam  of  Soonadala  Boulaward . 


I  tor  inapactton  tflOwGMyHdll  9489  tAa^toM,^nMi 
Sand  commanto  to  Tha  HoMoraUa  Staphan  J.  AMrad,  Mayor,  CHy  of 


Ohto. 
Ilaighu,  Clly  Hall.  3400  Laa  Road  Shakar  HaigMs.  Ohto  44120. 


Ongort... 


CMy  of  North  Plaina. 
lwaaNn0oo  Coun^. 


Unaainad  Tifeutaqr- 


ApproMMMy  M9lB«  upalraaw  af 

dal  Avanua. 
Approsdmalaty  80  laal  downatraam  of  Cily  Ccr- 
poratalimit 

Maps  avttUM  tar  tospecti(xi  al  toe  Cily  Hal.  449  OoMManW  Ahm*,  MoMh  FtMRS,  Or«9on  9713S, 
Sand  conmwnto  toThe  HoaorriUa  Itotort  tOndto.  Jr..  Mayor.  Ci^r«f  Moiflinains.  P.O.  Box  537.  North  Plaina.  Dragon  97133. 


At  Iha  oonfluanca  of  McKay  Oraak.. 
Just  upakaam  of  Qtonooa  Road. — 
At  Padlto  Avanua.. 


Appnatmato^  200  toal  duMi  itiaam  of  Mrth 


Itona 
Nona 


•945 
•1,040 


•169 
•171 
•172 
174 

•»• 

•180 


Paonaytvama...- 

Aihana,  tMrou^ 

r. ,- m^^ 

Oowmstreaai  cavoMa  kmlla 

•755 
•763 
•75S 
•789 

•753 

ChamungRiMr _ 

•764 

•753 

1 

Upslraam  corporate  fcaila  ._:„.._- 

.....J   ..... 

*7e8 

M^M  avaMbte  tar  Inyeclton  at  toa  Boroogh  Managar'a  OfRca,  2  SMto  Rtvar  Siraal,  Alhans,  Pennsylvania. 
Sand  conimanto  to  Tha  Homxibto  Kann«to  litaada.  lta«or  of  Iha  aenugb  of  Alhans.  Bradtonl  Coan^  709  6(M^ 


taansylvania  1B819l 


Pennsylvania.. 


South  Fi^raMai  township, 
Alai^Mny  Counly. 


Approximataly  2.300  faal  downslraam  of  May-  '837 

viawRoad 
Approximataly  3,400  faat  downstraam  o(  May-  •SdO 

view  Road. 

Maps  availatte  for  inapectran  at  the  Municipal  BuiMing,  MWers  Run  Raad  Mofgan,  Pennsylvania  15064. 
Sand  commerta  to  The  HonoNMa  Rtahafd  A.  Kaamar.  Maaagar  «l  tw  1<ownahto  ol  South  Fayette.  Alleghany  County.  Drawer  515.  Morgan.  Pennsylvania  15064 


838 
837 


SaMh  Carolina. 


Just  downstream  ol  Norfolk  Southern  Railway ....  '152 

Approximataly  3.1  mMas  upstream  ol  Norfolk  ^167 

Southern  Railway 

Maps  available  tor  inspection  at  Iha  Oepartmenl  ol  Planntog  and  OavCtopwart  212  South  Ijlte  Drive,  Lexington,  South  Carolina. 

Send  comments  to  The  Honorable  Gordon  Hwtwig,  County  J^maiBlrater.  Uwiglon  County,  212  South  Lake  Drive,  Lexington,  South  Carolina  29072. 


Just  downstraam  ol  Interstate  26 . 


•142 


•142 

•146 
•163 


South  Carolina- 


Town  of  Pine  Ridge, 
Lexington  County. 


Approximataly  1.6  milaa  downstream  ol  Norfolk  ^147 

Southern  Railroad  i...^'. 

Just  downstream  oi.Ncrfolk  Southern  Railroad ,, J  .-^     ,'   'ICB* 
It  Columbia,  South  Carokrfa. 


Maps  available  tor  inspection  at  toa  Iowa  Hal.  1015  fiah  Hatohaiy  ibadL 
Send  commonto  to  The  HonoraMa  Mar<to  Watoon.Mayr.  Taaw  of  Wlfia  WMga,  1015  Fish  Hatchery  Road,  Wast  Cokimbia,  South  Carolina  29169 
Town  of  South  Congaraa,  -i  Coagana  GMak~ 


SoutoCarofena. 


(.axington  Counly. 


Just  downatraam  ol  coafkianca  of  First  Craak  ...J  ^154 

I  Jual  upslraam  of  Pine  Straal ...._. ..-.~...l  '100 


•142 
•147 


•150 

....4*» 


^.T 


«*•♦  i  r-t'J*-*  tf-  ' 


lj  c  •;***'  '"^^ 


PW0P06C0  MootFiB)  Base  Fuxx)  Elevations— Coninued 
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ON  CIVIL  RIGH13 
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EnforewnMrt  of  Nondtocilininstion  on 
UMBMMOl  nanoKiipBi  rTogranwana 
AdMIlM  Conducted  bytlM  U  A 
lonCMtM^Ms        t 

Comniission  on  Civil  Rights. 
N«tice  of  propoMd  nileuaaluag. 

:  This  proposed  regulation 
IHOvides  for  ttie  enfiorcement  of  section 
5M  of  the  RehaUBtation  Act  of  1973,  as 
aawnded.  «Mdi  prohlats 
discrimination  on  the  basis  of  haadicap. 
as  it  applies  to  prograau  or  activllies 
conducted  by  the  U^.  Cmnmission  on 
QvilRi^ts. 

BftTm  To  bo  assured  of  oonsideiation, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  Aiigust  15,  UHL 
iMonettn:  p>mments  sbooM  bo  seoA 
to:  General  Counsel.  U.S.  Commission 
on  Qvil  R^ts.  1121  Vermont  Avcaae 
NW.,  WasUngten,  DC  2042S. 

Ccnoments  received  wfll  be  available 
for  public  inspection  at  Hm  Sobfit  & 
Rankin  National  Civil  Ri^ts  Library, 
Room  70S,  1121  Vermont  Avenue  NW„ 
Washu^ton.  DC  20«2Su 

Copios  of  this  notiow  are  avaflable  on 
tape  for  those  with  impairad  vision  or 
other  physical  handicaps.  Tliey  may  be 
obtained  at  the  above  address. 
PON  rannm  hvoimmion  contact: 
William  I.  Howard.  General  CoiBseL 
(202)  376-M51,  TDD  (202)  I 


|37»-2att. 


The  purpose  of  this  proposed  mis  is  to 
provide  for  the  enforcement  of  section 
5M  of  the  RriiabiUtatiaB  Act  of  IflTS.  as 


amended  (29  IJLS.C  794).  as  it  applies  to 
prograau  a«d  activities  conducted  by 
tke  UTT  rii— diiiliiii  nil  rii  11  Ri^M*- 
As  aawirfod  by  the  Rehabilitation. 
CoaipirihenaiPB  Services,  and 
DevelofMnental  Disabilities 
Amendments  of  M78  (Section  119,  Pub. 
L.  9S-40Z,  92  StaL  2982),  and  ihe 
FrhsbUitaHnB  Act  AmpnrimBnts  of  MSB 
(Pub.  L.  SS  SSO.  100  Stat  1810),  section 
5M  of  dw  MMdlitation  Act  of  1973 
states  that— 


>ia4ht(M(«4  States,  * 
i«{UaluMdicap,te< 
kin,  be  deiiiad  the  benefita 
I  to  diacnininatioo  under 
r  activity  raceiving  Federal 
finradri  attltHuiat  or  under  any  program  or 
mctMtf  oanintted  fry  any  Exetutlwe  agency 
or  hy  itm  Oiited  Sletee  Peetel  SenkM.  7m 
boadofateheuemeigeHeyelMupnanHgate 
emekimgekMemaamayhetmeeeaaryto 
tarryoalt  tkeamtmdmenta  to  thit  section 
made  by  tim  lUhoUlitation.  CompimbmuiiM 
Strrioee.  aad  Developmental  Disabilities  Act 
afisn.  Cepiae  of  any  pn^posed  regulation 
skallbeeubrndUedto  appropriate  authorixiag 
tef  ike  Coni^ess.  and  such 
mar  take  effect  no  earlier  than  the 
'the  date  on  which  such 
I  tern  smbmitted  to  such 
committees. 


(»UAjC.7M)(aM«i 


titalidiad) 


Tha  siibetaoliwe  nnndiaraiaiiBatiHn 
obUgaMoaa  of  the  agency  as  set  forth  in 
"dds  pvapossd  rale  are  identical,  for  the 
most  part  to  those  established  by 
Federal  regdations  for  programs  or 
activities  lecel^ing  Pederal  financial 
assistance.  5te  28  CFR  Part  41  (sectioB 
£04  rnnrdinaliM  regulation  for  federally 
assisted  programs).  Ite  gsasrat 
panaUoUam  is  is  aooonl  with  the  inlsBl 
ejqiressed  by  supporters  of  the  1978 
aassndmaai  is  floor  debate,  iacludiag  ila 
epsMQt.  lap.  James  M.  Jeffords,  that  the 
Federal  Govenment  have  the  same 
sedioB  8M  obligations  as  recipients  of 
Federal  fiaafinl  assistance.  124  Cong. 
Rec  IJast  (189!^  (lOBMiics  of  Rep. 
|eflBsds);18tCong.Rec.Ea6aB.E2870 
(dady  od-May  tf,  M78)  M4 124  Cong. 


Rec  12807  (MBuufcs  of  Rep.  Brademas): 
id.  at  385S2(ramarkB  of  Rep.  Sarasin). 

There  are.  however,  some  language 
differences  between  this  proposed  rule 
and  the  Federal  Government's  section 
504  ragahrtoaatsf  federally  aasisled 
ptoyaBM.ltaaorhaBgrsaraboaedoo 
the  Supfeme  Court's  decision  in 
SuiftfteuilBi'n  Coauniaiity  College  v. 
Davis.  442  U.S.  397  (^979),  and  the 
subsequent  circuit  oourt  decisions 
intaipntiog  Aiiris  aad  secdOB  M4.  Sea 
D9pico  v.  Gokbcbmdi  887  FJd  644  (2d 
Qr.  1982);  itinerioaR  Public  Transit 
Anodatiaa  v.  Lewa.  656  P.2d  1272  (D.C 
Cir.  1981)  (APTA);  see  also  Rhode  Island 
Handicaf^ped  Actios  Conunittee  v. 
Rhode  Island  Public  Transit  Authority, 
718  FJd  480  (let  Cir.  1888). 

T^eae  language  dttferences  are  also 
supported  by  the  decision  of  the 
Si4»eme  Court  in  Alexander  v.  Choate, 
489  U.S.  287  (1985),  where  the  Court  held 
that  die  regulations  for  federally 
assisted  programs  did  not  require  a 
recipient  to  modify  its  durational 
limitation  on  Medicaid  coverage  of 
inpatient  hospital  care  for  individuals 
with  handicaps.  Clarifying  its  Davis 
decision,  the  Court  tacpXaineA  that 
section  S64  reqidres  only  "Yeasonable" 
modtfteadons.  id.  at  30a  and  explicitly 
notad  that  "[tjhe  saguUtions 
impdementta^  auction  504  (for  federally 
assisted  programs]  are  consistent  with 
die  view  that  reasonable  adjustments  in 
the  nature  of  the  benefit  off^d  must  at 
times  be  made  to  assure  meaningful 
access."  Id.  at  301  a.  21  (emphasis 
added). 


I  Ihia  regulation 
ji7,pUm«iiHiifl  —t^Hnn  SOS,  for  federally 
canduoled  piograBis  consistent  wiw  tfie 
Federal  government's  regulations 
implementing  sectioo  504  for  federally 
assisted  programs  as  they  have  been 
interpreted  by  the  Supreme  Court  Many 
of  these  federally  assisted  regulations 
were  issued  prior  to  the  intaipretations 
of  secdon  804  by  the  Sopreme  Court  in 
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DaviB.  by  liDJiver  courts  inteipretiiig 
Dovif.  and  by  the  Supreme  Court  in 
AJexanden  therefore  their  language  does 
not  reflect  the  interpretation  of  section 
5M  provided  by  the  Supreme  Court  and 
by  the  vari^U  circuit  courts.  Of  course, 
these  federally  assisted  regulations  must 
be  interprei^d  to  reflcict  the  holdings  of 
the  Federal!  |udiciaiy .  Hence  the 
Commission'  believes  that  there  are  no 
significant  ^erences  between  this 
proposed  n^  for  federally  conducted 
programs  a|i|d  the  Federal  government's 
interpretatitti  of  section  5M  regulations 
for  federallViassisted  pitogzams. 

This  regi4^tion  has  been  reviewed  by 
tiie  Departi^nt  of  Justice.  It  is  an 
adaptation  pjf  a  prototype  prepared  by 
the  DqMTtaMnt  of  Justice  under 
Executive  pfder  12250  (4S  FR  72905, 3 
CFR.  1900  ddmp..  p.  290)  and  distributed 
to  Executive  agencies. 

This  regulation  has  also  been 
reviewed  b|»he  Equal  Employment 
Opportuni^  Commission  under 
Executive  QMer  12007  (43  FR  20007, 3 
CFR,  1070  Ckjmp.,  p.  200). 

The  regulkion  applies  section  504's 
nondiscrimi^tion  mandate  to  the 
specific  typtt  Of  programs  and  activities 
conducted  l^|  the  Commission. 

The  Comitiission  has  incorporated  die 
language  suggested  to  Federal  agencies 
by  the  EqualEmployment  Oppcnlunity 
Commission  In  its  letter  dated  October 
19. 1003.  to  darify  the  prototype 
provisions  rIsBarding  employment 
discriminatitt).  The  substitute  wording 
incorporate^  ithe  definitions, 
requirement^  and  fwocedures 
promulgated  by  EEOC  under  section  501 
of  the  Rehabilitation  Act  to  apply  to 
Federal  employment  discrimination 
under  section  504. 

This  reguljE^on  is  not  a  major  rule 
within  the  mining  of  Executive  Order 
No.  12291  (4giFR  13193.  3  CFR.  1901 
Comp..  p.  127|)  and,  therefore,  a 
regulatory  impact  analysis  has  not  been 
prepared.  TUs  regulation  does  not  have 
an  impact  o$  small  entities.  It  is  not, 
therefore,  siil^|ect  to  the  Regulatory 
Flexibility  Aot  (6  U.S.C.  001-012). 

Section-by-84ction  Analysis 
Section  707.1    Purpose. 

Section  TOp  .1  states  the  purpose  of  the 
proposed  ru|4.  which  is  to  effectuate 
section  110  ^i  the  Rehabilitation. 
Compreheniiye  Services,  and 
Developmenjial  Disabilities 
Amendmentklof  1970,  which  amended 
section  504  (tf  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  han^cap  in  programs  or 
activities  co«iducted  by  Executive 


agences  or  the  United  States  Postal 
Service. 

Section  707.2   Application. 

The  proposed  regulation  applies  to  all 
programs  or  activities  conducted  by  the 
agency,  including  activities  of  the 
Commission's  State  Advisory 
Committees. 

Section  707.3   Definitions. 

(a)  "Agency."  For  purposes  of  this 
regulation  "agency"  means  the  U.S. 
Commission  on  Civfl  Righta  and  its  State 
Advisory  Committees. 

(b)  "Auxlliaty  aids."  "Auxiliary  aids" 
means  services  or  devices  that  enable 
persons  with  impaired  sensory,  manual, 
or  speaking  skills  to  have  an  equal 
oiqMrtttnity  to  participate  in  and  enjoy 
the  benefits  of  die  agency's  programs  or 
activities.  The  definition  provides 
examples  of  commonly  used  auxiliaiy 
aids.  AHhott^  auxiliary  aids  are 
required  explicitly  only  by  f  707.10,  they 
may  also  be  necessary  to  meet  odier 
requirements  of  the  rmilation. 

(c)  "Complete  complaint"  "Complete 
complaint"  is  defined  to  faichide  all  die 
information  necessary  to  enable  the 
agency  to  investigate  the  complaint  The 
definition  is  necessary,  because  the  100 
day  period  for  the  agency's  investigation 
(see  i  707.12(d))  be^  when  it  receives 
a  complete  complaint 

(d)  'Tadlity."  The  deflation  of 
"facility"  is  similar  to  that  in  die  section 
504  coordination  regulatiim  for  federally 
assisted  programs,  20  CFR  4li(f).  Hie 
definition  includes  vehicles  rather  than 
"rolling  stock"  as  unsd  in  die  prototype 
because  the  agency  does  not  have  any 
rolling  stock. 

(e)  "Individual  widi  handicaps."  The 
definition  of  "individual  with 
handicaps"  is  identical  to  the  definition 
of  "handicapped  person"  appearing  in 
the  section  504  coordination  regulation 
for  federally  assisted  programs,  20  Cni 
41.31.  Aldiough  sectioa  103(d)  of  die 
Rehabilitation  Act  Am«idinento  of  1900 
changed  the  statutory  term 
"handicapped  individual"  to  "individual 
widi  handicaps,"  die  legislative  history 
of  this  amendment  indicates  that  no 
substantive  change  was  intended.  Thus, 
although  the  term  has  been  changed  in 
this  regulation  to  be  copsistent  with  the 
statute  as  amended,  the  definition  is 
unchanged  In  partioilar,  although  the 
term  as  revised  refers  to  "handicaps"  in 
the  plural,  it  does  not  exclude  persons 
who  have  only  one  handicap. 

(f)  "Qualified  individual  widi 
handicaps."  The  definition  of  "qualified 
individual  with  handicap*"  is  a  revised 
version  of  the  definition  of  "qualified 
handicapped  person"  appearing  in  the 
section  504  coonUnation  regulatton  for 
federally  assisted  programs  (20  CFR 


41.32).  With  respect  to  agency 
employment  practices,  the  proposed 
regulation  incorporates  the  definition  of 
"qualified  individual  with  handicaps" 
contained  in  die  Equal  Employment 
Opportunity  Cominission's  regulations 
(29  CFR  Part  1013)  implementing  section 
501  of  die  Rehabilitation  Act  of  1973,  as 
amended  Nothing  in  dds  part  changes 
existing  regulations  applicable  to 
employment 

For  other  purposes  die  definition  of 
"qualified  individual  widi  handicaps" 
has  two  parte.  Paragraph  (1)  deviates 
from  existing  regulations  for  federally 
assisted  programs  because  of 
intervening  court  decisions.  It  defines 
"qualified  individual  widi  handicaps" 
with  regard  to  any  program  under  which 
a  person  is  required  to  perform  services 
or  to  achieve  a  level  of  accomplishment 
In  such  programs  a  qualified  hidividual 
with  handicaps  is  one  who  can  achieve 
the  purpose  erf  the  program  without 
modifications  in  die  program  that  the 
agency  can  demonstrate  would  result  in 
a  fundamental  alteraticm  in  ito  nature. 

This  definition  reflecte  die  decision  of 
the  Supreme  Court  in  Southeastern 
Community  College  v.  Davis.  442  U.S. 
397  (1970).  In  diat  case,  die  Court  ruled 
that  a  hearing-impaired  applicant  to  a 
nursing  school  was  not  a  "qualified 
individual  with  handicaps"  because  her 
hearing  inqiairment  woiUd  prevent  her 
from  participating  in  the  clinical  trainhig 
portion  of  the  program.  The  Court  found 
that  if  the  program  were  modified  so  as 
to  enable  die  respondent  to  participate, 
(by  exnnpting  her  bom  the  clinical 
training  requiremente),  "she  would  not 
receive  even  a  rough  equivalent  of  the 
training  a  nursing  program  normally 
gives."  Id  at  4ia  It  also  found  diat  "the 
purpose  of  [the]  program  was  to  train 
persons  who  could  serve  the  nuning 
profession  in  all  customary  ways."  id.  at 
413.  and  that  the  respondcoit  would  be 
unable,  because  of  her  hearing 
impairment  to  perform  some  functions 
ejqpected  of  a  registered  nurse.  It 
therefore  concluded  that  the  school  was 
not  required  by  section  504  to  make  such 
modifications  that  would  result  in  "a 
fundamental  alteration  in  ^e  nature  of 
the  program."  Id.  at  410. 

The  agency  has  incorporated  the 
Court's  language  in  die  definition  of 
"qualified  indUvidual  wfdi  handicaps"  in 
order  to  make  clear  that  such  a  person 
must  be  able  to  participate  in  the 
program  offered  by  ^  agency.  The 
agency  is  required  to  make 
modifications  in  order  to  enable  an 
applicant  with  handicaps  to  participate, 
but  is  not  required  to  offer  a  program  of 
a  fundamentally  different  nature.  The 
test  is  whether,  with  appropriate 
modifications,  the  applicant  can  achieve 
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the  purpose  oCdie  pngraa (rfbred  not 
whethar  Ike  appttcant  aiirfd  bea^il  or 
obtaiB  iwoh*  from  tone  otbcr 
that  die  ageaey  does  aol  offer. 
the  remed  daBoMtm  aflowi  i 
of  some  tndavidiiaii  with  haadicaps  from 
some  programs,  it  requires  tfiat  an 
indtvidual  with  handicaps  who  is 
capabfe  of  adueviog  the  paipose  q£  dm 
program  most  be  aLLUMModiittd.  j 
provided  that  the  modificatioas  dafaol 
fundaiaeataUy  alter  the  nahiBe  of  the 


prograi 

The  ^eoey  has  the  burdea  of 
demoasleatiBg  that  a  proposed 
modification  wotdd  constitute  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Furthennoie.  in 
demonstrating  that  a  modification  wouU 
result  in  such  an  alteration,  the  agency 
mast  toMow  the  procedures  established 
in  para^aph  707.fl(bM2Mu)>  parayaph 
707.8(c)  and  paragraph  7Q7.9(e)  which 
are  discussed  below,  for  demonstrating 
that  an  action  would  result  in  undue 
financial  and  administrative  burdens. 
That  is.  the  decision  must  be  made  by 
the  agency  head  or  his  or  her  designee 
in  writing  after  consideration  of  all 
resources  available  for  the  program  or 
activity  and  must  be  accompanied  by  an 
explanation  of  the  reasons  for  the 
decision.  If  the  agency  head  determines 
that  an  action  would  result  in  a 
fundamental  alteration,  the  agency  must 
consider  options  diat  would  enable  the 
individual  with  handicaps  to  achieve  the 
purpose  of  the  program  but  would  ^ot 
result  in  such  an  alteration.  | 

The  second  definition  of  qualified 
individual  with  handicaps  adopts  the 
existing  definition  of  "qualified 
individual  with  handicaps"  with  reispect 
to  services  (28  CFR  41.32(b)>  in  the' 
coordination  regolation  for  prograQis 
receiving  Federal  finmicial  assistai^ce. 
Under  this  definition,  a  qualified    | 
imfividual  with  hanificaps  is  an      | 
individnal  with  handicaps  who  meets 
the  essential  eligibility  requirements  for 
participation  in  the  program  or  activity. 
This  definition  applies  to  the  many 
Commission  activities,  such  as  hearings, 
open  meetings,  and  press  conferences, 
that  are  intended  to  be  open  to  the 
public  and  for  which  there  are  no 
explicit  eligibility  or  selection  criteria 
for  attendance.  ' 

Paragraph  (3)  has  been  included  to 
make  dear  that  "qmlified  individual 
with  handicaps"  is  defined  for  purposes 
of  employment  in  29  C311  iei3.702(f), 
which  is  made  applicable  to  this  port  by 
S  707.7.  Nothing  in  this  part  changes 
existing  regulations  apphcabie  to 
empioyment 

(g)  "Section  504."  This  definitioa 
makes  deer  thaC  aa  used  in  this 
regulation,  "seciioa  SO«"'applies  only  to 


programs  or  activities  oondocted  by  the 
agency.  The  agency  does  net  have 
authority  to  opanle  pwynms  and 
activities  providiag  Ftedvnl  finandal 
assistance  to  outside  ledpimits. 


Section  70T.4 
remedial 


Se^^vahntioa  tmd 


The  agency  shall  conduct  a  sdf- 
evaluation  of  ita  conpiiance  wMi 
section  SOI  within  1  year  of  the  eSsctiwe 
date  of  this  regulation.  The  self- 
evaluatioB  requiieiaent  is  present  in  ttie 
existing  section  5M  coordination 
regulation  Car  programs  or  activities 
receiving  Pedaral  finandal  assistance. 
(28  CFR  4LS(bK^  Experience  under 
that  requirement  has  demonstrated  the 
self-evahiation  process  to  be  a  valuable 
means  for  estabUshing  a  working 
relationship  with  individuals  witii 
handicaps  that  proraoteB  effective  and 
efficient  implementation  of  section  504. 

Sectiott  707  J   Notice. 

Section  707.5  requires  the  agency  to 
disseminate  sufficient  information  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  to  apprise  them  of  rights  and 
protections  afforded  by  section  504  and 
this  regulation.  Methods  of  providing 
this  infoimation  inehide,  forexampte. 
the  poblication  of  information  in 
handbooks,  manuals,  and  pamphlets 
that  are  Astrilnited  (o  the  public  to 
describe  the  agency's  programs  and 
activities:  the  display  of  informative 
posters  in  serrice  centers  and  other 
puUic  places:  or  the  broadcast  of 
infemation  by  television  or  radio. 

This  section  also  contains  the  general 
notice  provisions  located  in  the 
prototype  in  the  Coramonications 
section  (section  160).  Tliese 
reqoirements  are  located  in  this  section 
to  consoKdatc  all  provisions  relating  to 
notice  requfaements  in  one  section. 
Paragraphs  (b)  and  (c)  require  that 
interested  persons  be  able  to  obtain 
information  about  accessible  services, 
activities  and  facilities,  and  that  they  be 
provided  with  information  about  tiieir 
section  504  ri^ts. 

Section  707£    Geaeral  prohibitions 
against  disaiminatioa. 

Section  707.6  is  an  adaptation  of  the 
corresponding  section  of  the  section  504 
coordination  regulation  for  proyams  or 
activities  receiving  Federal  financial 
assistance  (2t  CFR  41.51). 

Paragraph  (a)  restates  the 
nondiscrindnatioB  Baaadate  of  section 
504.  The  miisiiiing  parayaphs  in  f  707.6 
estaUiah  the  general  principles  for 
analyzing  whether  any  particular  action 
of  tite  agency  violales-thto  mandate. 
These  prindples  serve  as  die  analytical 


foundation  Car  the  mnahdng  sections  of 
tiie  regdarthm.  Whenever  the  agency  has 
violafed  a  providon  in  any  of  the 
subeequgnt  ssttlcwis.  irba»  dso  vfotated 
one  of  the  feneral  praUbiMons  found  in 
8  7V7.6.  When  there  i*  no  applicable 
sQBaeqneM  provtsioOi  tiie  general 
prohifaiHons  stated  in  this  section  apply. 
Paragraph  (b)  proMbtts  overt  denials 
of  Mpid  trsatment  of  individuals  with 
handicaps,  llw  agency  nay  not  refuse 
to  pwwrtde  Ml  luriSvidnri  witfi  handicaps 
widi  an  eqnal  opportanity  to  participate 
in  or  benefit  final  its  pragran  dmply 
because  the  peisan  is  handicapped. 

often  result  from  the  use  of  irrebuttable 
presumptions  that  abaolutely  exclude 
certain  dasses  of  dltaWed  persons  (e^ 
epileptics,  hearisfr  impaired  persons, 
persons  widi  heart  ailments)  from 
participation  in  programs  or  activities 
without  regard  to  an  individuaPs  actual 
ability  to  participate.  Use  of  an 
irrebuttable  piesumption  is  permissible 
only  when  in  aB  cases  a  physical 
condition  by  Its  very  nature  would 
prevent  an  individoal  from  meeting  the 
essential  ellgibiBty  reqidrements  for 
partidpation  in  the  activity  in  question. 
It  would  be  pennissMe,  therefore,  to 
exdude  widiottt  an  ifldividna) 
evaluation  all  persons  fidio  are  Mind  in 
both  eyes  froBS  cUf^hillly  for  a  Uoense  to 
opente  a  cooaneicinl  vehicle  in 
interstate  oonuaeroc:  but  it  m^y  not  be 
permissible  to  automaticnUy  disqualify 
all  those  who  are  blind  iin  just  one  eye. 

Sadioa  501  however,  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatment  It  is  not  enough  to 
admit  persons  in  wheelchairs  to  a 
program  if  the  facilities  in  which  the 
program  Is  T?^^n!*M'^♦y^  are  inaccessible. 
Paragraph  (b)(l)(Ui).  therefore,  requires 
that  the  opportimity  to  participate  or 
benefit  afforded  to  an  mdividual  with 
handicaps  be  as  effective  as  that 
afforded  to  ethers.  Tim  later  sections  on 
physical  access  (S  707.8)  and  access  to 
communications  (9  707.9)  are  spedfic 
applications  of  this  principle. 

Despite  the  mandate  of  paragraph  (d) 
that  the  agency  administer  its  programs 
and  activities  in  the  most  integrated 
setting  appropriate  to  the  needs  of 
qualified  individuals  with  handicaps, 
paragraph  (b)(l)(iv),  in  conjunction  with 
paragraph  (d),  permits  the  agency  to 
develop  separate  or  different  aids, 
benefits,  or  services  when  necessary  to 
provide  individuals  with  handicaps  with 
an  equal  opportunity  to  partidpate  in  or 
benefit  from  the  agency's  programs  or 
activities.  Paragraph  (b)tl)nv)  requires 
that  difforent  or  separate  aids,  benefits, 
or  services  be  provided  only  when 
necessary  to  ensure  that  the  aids. 
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iial  witii  handinapa  atiU 
choose  to  participate  in 
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individuals  with 
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PaniiMq4  tbKlUv)  prohituts  die 
agenpy  ban  defying  «  q»ialifigd 
individual  WlOi  handicaps  the 
opportunity  im  participate  as  a  member 
of  a  planning  or  advisory  board  or 
committee,  li 

>Xl)(vi)pH»hibitsdie 

J  a  qualified 
1  hand'^r"p*  in  the 
[  any  light  privilege, 
■  ofjportMnity  enjoyed  by 
l«ay  aid.  benefit,  or 


Par 
agency] 
individuals 
enjoyment  ( 
advantage,  i 
others] 
service.      J  | 

Paragrapl|lbM3)  proUbiU  the  agency 
from  utilUag  criteria  or  methods  of 
administoaMen  diet  dmy  individuals 
with  handiwps  access  to  the  agency's 


Activities.  Hie  phrase 
diods  of  adodnistration" 
written  agency  policies 
practices  of  the  agency, 
prohibits  both  blatantly 
exclusionaijirpolicies  or  practices  and 
nonesseetial  policies  and  practices  that 
are  neutral  on  their  face,  but  deny 
individuals  with  handicaps  an  effective 
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iccia  are  addressed  more 

1 707.11.  Pan^praph 
bificaOy  prohibits  the 
I  defeatiiH  or  substantially 
!  accomplishment  of  the 
f  a  program  or  activity  with 

luals  with  handicaps. 
i|  appears  in  existing  section 
I  for  Cederally  assisted 
,  e^.  28  CFR 


(b)(4)  specifically  applies 
on  enunciated  in 
S  707.6(b)(3l  to  the  process  of  selecting 
sites  for  hearings  or  other  activities,  or 
for  the  construction  of  new  facilities  to 
be  used  by  ibe  agency.  Paragraph  (b)(4) 
does  net  apply  to  construction  of 

luddings  at  an  existing  site. 
(bK5)  prohibits  the  agency 
cm  of  procurement 
m  using  criteria  that 
led  individuals  with 
discrimination  on  the  basis 
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Paragra^  (c)  provides  that  programs 
conducted  iursuant  to  Federal  statute  or 
Executive  arder  that  are  designed  to 
benefit  on  ■  individuals  with  handicaps 
or  a  given  Jass  of  individuals  with 


r  be  liaaitedle  these 
individiieto  wMh  haitrin 

PasagE^  (d)  paevides  that  the 
agency  aHistedwaialar  itepsepatM 
and  activltiaB  ia  the  asoat  intepiatad 
setting  uddcbia  appsapristB  te  the  needs 
of  qualifiad  ladividMle  with  handicaps. 
i.e..  in  a  setfli^  diat  aimblaa  individnals 
with  haadiGepa  to  interact  with 
nonhandicapped  peaaoaa  lo  the  fullest 
extent  poesiUe. 

Section  99^jr   BmpkffUitnL 

SecUoB  707  J  prohibits  discrimination 
on  the  ba^<tf  handicap  bi  employment 
by  the  agen^.  Courts  have  held  that 
section  801  as  amended  in  1978,  covers 
the  employment  practices  of  Executive 
agencies.  GSunfiier  v.  Monia.  752  F.2d 
1271, 1277  ^  dr.  1985):  Smith  v. 
United  Stotas  ftwto/  Senrice,  742  F.2d 
257. 250-280  ^  Cfa*.  1984);  Prewitt  v. 
United  Stataa  Postal  Service,  862  F.2d 
292, 302-04  (5th  Or.  1981).  Contra 
McGuinesa  v.  US.  Postal  Service.  744 
F.2d  1118.  lS20-n  (7th  Cir.  1984):  Boyd 
V.  United  SttOee  Postal  Seririce.  752  P.2d 
410. 41S-14  (9th  dr.  1985). 

Courts  imiformly  have  held  that,  in 
order  ta  give  effect  to  section  501  of  the 
Rehalnlitation  Act.  which  covers 
Federal  eaqdoyment,  the  administrative 
procedures  of  section  501  must  be 
followed  HI  processing  complaints  of 
employmenft  discrimination  under 
section  804.  Smitiu  742  P.2d  at  262; 
Prewitt.  88K  F.2d  at  304. 

Accordingly,  i  707.7  (Employment)  of 
this  rule  adopts  tiie  defiiytions, 
requtreoMttta.  and  procedures  of  section 
501  aa  eatabHaiied  tai  regulations  of  the 
Eqoal  Baipbyment  Opportunity 
Comndaaion  (BEOC)  at  28  CFR  Part 
1613.  ResponsiMttty  for  coordinating 
enfbroeaunt  of  Federal  laws  prohibiting 
discrinanation  in  employment  is 
assigned  to  the  BEOC  by  Executive 
Order  12087  (3  CFR  1978  Comp..  p.  206). 
Under  dds  audiority,  the  EEOC 
estaUidies  government-wide  standards 
on  nondiscrimination  in  employment  on 
the  basis  of  liandicap.  in  addition  to  this 
section.  1 707.12(b)  specifies  that  the 
agency  will  use  the  existing  EEOC 
procedures  to  resolve  allegations  of 
emptoyment  discrimination. 

Section  707.8   Physical  Access. 

This  section  includes  the  general 
nondiscrinunation  principle  (paragraph 
(a))  underlying  the  accessibility 
requireawnts  for  existing  facilities 
(paragraph  (b)).  for  new  purchases, 
leases  or  other  arrangements  (paragraph 
(c)).  and  for  new  coaatruction  and 
alteratioae  (pan^raph  (d)).  With  respect 
to  existing  facilities,  defined  by 
paragraph  (b)(1)  lo  be  Uioae  owned, 
leasMlar  iM«gl  through  some  other 


arrangenant  by  the 
effecttre 

itbe 


regulation  fort    ^ 
receiving  Federal  financial  ai 
(28  CFR  4U»-J8).  with  oeitein 
madtficalioas.  IVaa^  i  7«7j8(b)  leiiaires 
diet  aach  agency  peopam  or  ectivity. 
f^ian  viewed  in  il»  entirety,  he  readily 
aceeaaihlB  le  and  aaahiw  hjt  individuab 
widi  handicaps.  Tlw  prepoecd 
regidatioB  alao  aakee  dear  dut  die 
agemgr  ia  not  laqaised  to  make  each  (rf 
its  existing  fodUiies  accessible 
(S  707.8(b)(2))' However.  1 707A  unlike 
28  CFR  4U6-wS7,  places  explicit  limiU 
on  die  agency's  ebUgation  to  ensure 
pnvMB  acoeesAiBty  (1 7a7.8(bH2)). 

PsB^iaph  (b)(2)(ii)  generally  codifies 
recant  caae  law  that  defines  the  scope  of 
the  ageaqr'i  obiigBtianIo  ensure 
program  accessibility.  This  paragraph 
provides  that  in  aaiAing  die  program 
accessibility  leqaiiemeat  die  agency  is 
not  required  to  take  eny  actirni  that 
would  resuh  in  a  fundamental  alteration 
in  die  nature  of  ita  program  or  activity  or 
in  undue  fH*""***"'  and  administrative 
burdens.  A  sinniar  Itnttation  is  provided 
in  1 707.8(c).  regarding  new  purchases, 
leases  or  other  arrangements  and  in 
§  707.9(e),  regarding  access  to 
communications.  This  provision  is  based 
on  the  Supreme  Court's  holding  in 
Southeastern  Coamuaity  College  v. 
Davis.  442  US.  307  (1079).  diet  section 
504  does  not  require  program 
modifications  that  reaalt  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  on  the  Court's  statement 
that  aeetion  504  does  not  reqiure 
modificationa  that  would  result  ai 
"undue  financial  and  administrative 
burdens."  442  US.  412.  Since  Davis. 
circuit  courts  have  applied  this 
limitation  on  a  showing  that  only  one  of 
the  two  "undue  burdens"  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See,  ftg.,  Dopico  v.  Goldschmidt,  687 
F.2d  644  (2d  Cir.  1962);  American  Public 
Transit  Association  v.  Lewis  [APTA). 
655  F.2d  1272  (DXI  Cir.  1961). 

This  interpretation  is  also  supported 
by  the  Supreme  Court's  recent  decision 
in  Alexander  v.  Choate,  469  U.S.  287 
(1985).  Alexander  involved  a  challenge 
to  the  State  of  Tennessee's  reduction  of 
inpatient  hospital  care  coverage  under 
Medicaid  from  20  to  14  days  per  year. 
Plaintiffs  argued  that  diis  reduction 
violated  section  504  because  it  had  an 
adverse  impact  on  individuals  with 
handicaps.  The  Court  assumed  without 
deciding  diat  section  504  reaches  at 
least  some  conduct  that  has  an 
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unjustiflable  disparate  impact  on 
individuals  writh  handicaps,  but  hald 
that  the  reduction  was  not  "the  sort  of 
disparate  impact  discrimination"  that 
might  be  prohibited  by  section  SM  or  its 
implementing  regulation.  Id  at  29a 

Relying  on  Davis,  the  court  said  that 
section  504  guarantees  quaUfied 
individuals  with  handicaps  "meaningful 
access  to  the  benefits  that  the  grantee 
oITcts."  Jd  at  301.  and  that  "reasonable 
adjustments  in  the  nature  of  the  b«iefit 
being  offered  must  at  times  be  made  to 
assure  meaningful  access."  Id.  at  n.  21 
(emphasis  added).  However,  section  504 
does  not  require  "  'changes,'  i 

'adjustments,'  or  'modifications'  toi 
existing  programs  that  would  be    | 
'substantial'  *  *  *  or  that  would 
constitute  'fundamental  alteration(»)  in 
the  nature  of  a  program' "  Id.  at  n.  20 
(citations  omitted).  >l/exan(/ei- supports 
the  position,  based  on  Davis  and  the 
earlier,  lower  court  decisions,  that  in 
some  situations,  certain  modiifications 
for  an  individual  with  handicaps  may  so 
alter  an  agency's  program  or  activity,  or 
entail  such  extensive  costs  and       I 
administrative  burdens  that  the  refusal 
to  undertake  the  accommodations  is  not 
discriminatory.  Thus  failure  to  include 
such  an  "undue  burdens,  provision  could 
lead  to  judicial  invalidation  of  the 
regulation  or  reversal  of  a  particular 
enforcement  action  taken  pursuant  to 
the  regulation. 

This  paragraph,  however,  does  not 
establish  an  absolute  defense;  it  does 
not  relieve  the  agency  of  all  obligations 
to  individuals  with  handicaps.  Although 
the  agency  is  not  required  to  take 
actions  that  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens,  it 
nevertheless  must  take  any  other  steps 
necessary  to  ensure  that  individuals 
with  handicaps  receive  the  benefits  and 
services  of  the  federally  conducted  : 
program  or  activity.  ) 

It  is  our  view  that  compliance  with 
S  707.8(b)  or  S  707.8(c)  would  in  most 
cases  not  result  in  undue  financial  and 
administrative  burdens  on  the  agency. 
In  determining  whether  financial  and 
administrative  burdens  are  undue.  aO 
agency  resources  available  for  use  in  the 
funding  and  op«ration  of  the  conducted 
program  or  activity  should  be 
considered.  The  burden  of  proving  that 
compliance  with  §  707.8(b)  or  1 707.8(c) 
would  fundamentally  alter  the  nature  of 
a  program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens  rests  with  the  agency.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  agency  head  or  his  or  her 


designee  and  must  be  accompanied  by  a 
written  statement  of  the  reawuM  for 
reaching  that  conclusion.  Any  person 
who  believes  that  he  or  she  ot  any 
specific  class  of  persons  lias  been 
injured  by  the  agency  head's  decision  or 
failure  to  make  a  decision  may  file  a 
complaint  under  the  compliaaoe 
I»ocedures  established  in  1 707.12. 

Paragraph  (b)(3)  sets  forth  a  number 
of  means  by  which  program 
accessibility  may  be  achieved,  includfaig 
redesign  of  equipment,  reassignment  at 
services  to  accessible  Iraildings.  and 
provision  of  aides.  In  ehnfflring  aiDOOg 
methods,  the  agency  shall  give  priwity 
consideration  to  dioee  that  will  provide 
services  in  the  most  integrated  setting 
appropriate  to  the  needs  of  taidiyiduals 
with  handicaps.  Structural  Ganges  in 
existing  facilities  are  required  only 
when  there  is  no  other  feasible  way  to 
make  the  agency's  program  accessible. 
It  should  be  noted  that  "structural 
changes"  include  all  physical  changes  to 
a  facility;  the  term  does  not  refer  only  to 
changes  to  structural  features,  such  as 
removal  of  or  alterations  to  a  load- 
bearing  structural  member.  Paragraph 
(b)(3)(ii)  makes  clear  that  while  the 
agency  is  not  necessarily  required  to 
make  structural  changes  under  this 
proposed  regulation,  any  structural 
changes  it  does  make  shall  cranply  with 
the  Architectural  Barriers  Act « 1866,  as 
amended,  and  implementing  regiilations. 
Paragraphs  (b)(4)  and  (b)(5)  estabtish 
time  periods  for  complying  with  the 
program  accessibility  requirement  As 
currently  required  for  federally  assisted 
programs  by  28  CFR  41.57(b).  the  agency 
must  make  any  necessary  structural 
changes  in  facilities  as  soon  as 
practicable,  but  in  no  event  later  than  3 
years  after  the  effective  date  of  this 
regulation.  Where  structural 
modifications  are  required,  a  transition 
plan  shall  be  developed  within  6  months 
of  the  effective  date  of  this  regulation. 
Aside  from  structural  changes,  all  other 
necessary  steps  wiAin  the  agency's 
control  to  achieve  compliance  shall  be 
taken  within  00  days. 

Paragraph  (c)  specifies  die 
requirement  that  whenever  the  agency 
acquires  an  already  constructed  facility 
after  the  effective  date  of  the  regulation, 
that  facility  must  be  readily  accessible 
to  and  usable  by  individuals  with 
handicaps.  This  requirement  applies  to 
the  many  facilities  the  Commission 
leases  for  hearings,  consultations  and 
State  Advisory  Committee  meetings, 
and  appUes  regardless  of  the  manner  in 
which  the  Ctnmnission  acquires  the 
facility— whether  through  lease, 
purchase,  loan,  or  any  other 
arrangement  Paragraph  (c)  contains  an 


undue  burdens  defense  diat  is  iBentical 
to  the  one  found  in  f  707  J(bX2)(ii}. 

Under  regulations  published  dius  far 
by  other  Executive  agende*.  CiM^ilities 
acquired  after  the  effective  date  of  the 
re^ilation  are  required  to  meet  the 
program  accessibility  standard  tot 
existing  fodlities  as  enunciated  in 
S  707J(b)(2).  Because  the  proposed  rule 
differs  from  regulations  issmd  t^  other 
agendas  by  sstablisiyiig  a  sqMrate 
standard  for  newly  acquired  facilities, 
we  specifically  urge  oomnnt  on 
paragraph  (c). 

Paragraph  (d).  New  Cdbs^action  and 
Alterations,  spedfies  the  requirements 
apirficable  to  facilities  wUcfa  the 
Ckmimission  causes  to  be  constructed  or 
altered.  Overlapping  coverage  exists 
with  reaped  to  new  construction  under 
section  504,  section  502  of  tiie 
Rehabilitation  Ad  of  1S73.  as  amended 
(29  U.S.C.  792).  and  the  Architectural 
Barriers  Act  of  1966,  as  amended  (42 
U.S.C.  4151-4157).  Section  707Ji(d} 
provides  tiiat  those  buildings  that  are 
construded  or  altered  by,  on  behalf  of, 
or  for  the  use  of  the  agency  shall  be 
designed,  construded,  or  altered  to  be 
readily  accessible  to  and  usable  by 
individuals  with  handicaps  in 
accordance  with  the  Architectural 
Barriers  Act  of  1968.  as  ammded  (42 
U.S.a  4151-4157)  as  implem^ted  by  41 
CFR  101-19.600  to  101-19.607.  Hie 
Commission  adopts  the  existing 
Architectural  Barriers  Act  standard  for 
section  504  compliance  because  new 
and  altered  buildings  subject  to  this 
regulation  are  also  subject  to  the 
Architectural  Barriers  Act  and  because 
adoption  of  the  standard  will  avoid 
duplicative  and  possibly  inconsistent 
standards. 

Existing  buildings  leased  by  the 
agency  after  tiie  effective  date  of  this 
r^julation  are  not  required  by  the 
regulation  to  meet  accessibility 
standards  simply  by  virtue  of  being 
leased.  They  are  subject  however,  to 
the  program  accessibility  standard  for 
existing  fadlities  in  |  707  J(b).  To  the 
extent  the  buildings  are  newly 
constructed  or  altered,  they  must  also 
meet  the  new  constradion  and 
alteration  requirements  of  |  707.8(d). 

Federal  practice  under  section  604  has 
always  treated  newly  leased  buildings 
as  subject  to  tiie  existing  fadlity 
program  accessibility  standard.  Unlike 
the  construction  of  new  buildings  where 
architectural  barriers  can  be  avoided  at 
littie  or  no  cost  the  application  of  new 
construction  standards  to  an  existing 
buil(Ung  being  leased  raises  tiw  same 
prosped  (rf  retrofitting  birildings  as  tiie 
use  of  en  existing  Federaf  facility,  and 
the  agency  believes  the  same  program 


aocetsibiUtyi^taadard  jhauld  ^ply  t0 
both  owned  ^d  lesMd  exictiqg 
buildings. 

In  Axe  v.^tmiStatm  Pottal 
Service,  774  R2d  13S6  HtHh  Cir.  19BS).  &• 
Ninth  Cirouit  held  diat  the  Architoetaral 
Banien  ActnMuireaacoeMibili^  at  the 
time  of  Ieai«rl^  Jbwe  court  did  not 
addrasf  the  linie  of  wdiether  eectioB  504 
likewise  rcWM*  acceaiibUity  as  a 
condition  of  Iraae,  and  die  caae  «»as 
remanded  to  pelMatiict  Court  £ac> 
amoQg  other  Oiiqgs,  conaideration  of 
that  Imiw.  lis  «genqr  may  frovide 
more  spedSc^uidBnce  qo  section  504 
requirementiSar  leaaed  buildings  after 
the  MtigaQoq  fs  completed. 

iocneta 

The  concmt  of  commtmicatio^ 
accesribffii](licoiMained  in  tfie  prototype, 
but  not  foondin  tin  section  SOi  Fed^l 
finaneial  asalUaate  cowdhiation 
regulation,,  is  bartiodbiiy  tmportant  to 
the  ability  efPw  Conuaisslon  to  fnlfifl 
its  flMkiaale.l1ne  agency's  mandate 
includes  •ttlng  as  a  nafional 
clearini^KnM  on  chHI  ifi^its  issues  (Piib. 
L  »-l«.  sedHon  8(aX4).  9T  Stat.  1901). 
studying  and  jcoUecting  hiformatlon 
concerning  dlHI  limits  legal 
developmemi  [id,  section  S(aXZ)). 
appraising  Iw  cMI  rights  ^brts  of  the 
Federal-    ' 
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recommei 
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headquBrtsfs  aad  toi 
office,  aa  tewkle  disawninslton  of  tke 
TDD  aManer.  Paiagiapn  ((4(29  requires 
the  establishment  of  a  system  throagh 
which  the  agency  can  provide 
inter|»eters  on  reasoaaUe  notice  of  tfie 
need  far  tfMnmd  also  reqaires  tint  the 
availabttty  af  intarpnter  senrioe  be 
made  known.  The  regalation  does  not 
require  that  the  agency  have  an 
interpreter  on  staff.  Ra Aer,  the  agency 
must  be  able  to  provide  ftie 
interpretezM  aftor  a  qualified 
indiidduals  wiA  handicaps  notifies  the 
agency  of  flie  need  for  an  interpreter. 
Paragraph  (d)  requires  that  written 
coaanuBicaBens  be  made  available  in 
alternate  aodas.  like  the  paragraph  on 
the  syvtssB  to  enable  the  agiancy  to 
provide  an  Intel  prefer  when  die  need 
arises,  nds  paragraph  requires  mat  nie 
agenqr  estaoosh  a  system  by  which  it 
can  Bwet  the  deed  for  alter  uute  fonns  of 
printed  natter  wbeu  the  need  erises. 
Notice  b  laqidrad  to  be  given  that 
reader  or  teiping  service  is  available. 
Paragnph  (^  oontoins  a  provision 
annclia  aha  tosft  in  tlie  physical  access 
sectton,  states  (hat  uie  agency  is  not 
requiaed  to  take  any  actton  mat  it  can 
demoaairate  woaM  result  m  a 
ftimlBiaBBtal  altera  Hon  in  die  nature  of 
the  tffiuo^9  pr^pams  or  activities  or 
undue  finaneid  and  admioistrattve 
burden,  ft  is  our  view,  however,  that 
comi^tonoe  wiA  f  707:9  and  i  707.10 
woiM  to  awMt  caaes  not  result  in  nndne 
financial  and  admin It^i  tH'f,  burdens  on 

financial  and  aonnistrative  burdens  are 
unaaa,  all  figenoy  resonroes  avanaUe 
for  use  in  the  fcpftag  aad  operation  of 
the  eoadactod  pni9«m  or  activity 

■  lae  barden  of 
!Widi  If  707.9 
and  707.19  woald  landamentaDy  eher 
the  natun  af  a  pragram  or  activity  or 
would  result  in  undue  finaadal  and 
adadiiieti  alive  hardens  reste  with  the 
agency.  The  dectoiaH  that  complianoe 
wootd  meak  to  each  ahention  or 
burdens  mast  be  raade  by  the  agency 
head  or  Us  or  her  designee  and  most  be 
wccoBipawied  by  a  anitten  statsnent  of 
the  reasons  rar  raacUng  that  conclusion. 
Ai^  peraoB  wha  baieves  that  he  or  she 
or  any  spadflc  dass  of  persons  has  been 
in|n>ad  by  tlw  agsnoy  head's  dedsion  or 
failun  to  flsaka  a  dedsioa  may  file  a 
compialal  aMderaw  oompuance 
procedures  established  in  S  707:12. 

Section  707J0   Auxiliary  aidM. 

Thto  eaetfoa  savahas  ihat  *a  agency 
provide  aaxiliaqr  aids  hImb  aeadad  to 


airard  todivldBals  with  hanincaps  an 
equal  (^ipertanily  to  participate  tn  and 
enfoy  raaneneBto  or  agency  activities. 
***¥  ^ay  y  "  ■■«pHiti  togfve  primary 
oonslderaSon  to  the  typ^  of  anxlraiy 
aid  reqaestod  by  an  indHvidnsa  wim 
haudkia^Mi  ana  is  not  required  to 
provide  indlvldaany  pietiicibed  devices. 
Soi  faraKampk;  ne  agency  nright  be 
reqahad  to  pas  ride  an  assistant  to  turn 
pages  for  a  quadi  i|jlegic  witness  at  a 
hearing,  but  would  not  be  reqnred  to 
provide  the  same  witness  with  an 
elerttic  wheeldiair. 

Seetioa  nv.ii   JSUmination  af 
discriminatory  qualification  and 
selectiom  criteria. 

SectioB  707.11  deab  widi  the 
eliinliiatioa  of  dlsuiniinatury 
qualifications  and  selection  criteria.  It 
prohibits  the  use  of  qnafification 
standards,  eligibility  requirements,  and 
selection  critwia  that  absolutely  exclude 
certain  dMsas  of  diaabled  pasaans  (eg. 
epil^tics.  heaiing-iavMirad  peiaona, 
persons  with  heart  aihnenta)  from 
participation  in  programs  or  aclivilies 
without  regard  to  an  huBviduaTs  actual 
ability  to  paitidpate.  As  was  stated 
eariier  in  dris  praamble,  &e  use  of  an 
irrdiuttable  presumption  of  inability  to 
pcurticipate  is  permissible  only  when  ia 
all  cases  a  condition  by  its  very  nature 
would  absolutdy  prevent  an  individual 
from  meeting  the  essential  eligibility 
requirements  for  participation  tn  die 
activity  in  questien.  Hm  wardtog  af  this 
section  is  drawn  from  the  preamble 
discussion  relating  to  1 39.130  of  the 
Departowat  afjasticet  sectian  S04 
regulation  for  federally  conducted 
programs.  28  Cntftrt  39.  For  greater 
da^  andcaqphasto.  1 707.11  expresdy 
incorporates  iils  dJsrassion  as  a 
provision  of  iMs  ragahtioa. 

Section  707. 12    Compliance  procedures. 

Paragraph  (a)  specifies  that 
paragraplw  (c)  throu^  (1)  of  this  section 
establish  die  procedures  for  processiag 
complaints  o^er  than  emph^fment 
complaints. 

Paragraph  (b)  provides  that  die 
agency  wM  process  section  SOI 
employment  complaints  according  to 
existing  regulations  of  the  EEOC  (20 
CFR  Part  1613)  eatabOahed  for 
adjudication  of  complaints  pursuant  to 
section  501  of  the  RehabiUtatian  Act  af 
1073.  as  an^dad  (29  USJd  791). 

Paragraph  (Q  nqaires  the  agency  to 
notify  die  Architednral  and 
Transportation  Barriers  Compliance 
Board  upon  receipt  of  a  oom^int 
alleging  that  a  fe^ty  snbiect  to  the 
Architectural  Batrfeis  fui/i  was  dealgoadt 
ooMdriicted.  bt  aiteieo  in  a  inannei  mat 
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does  not  provide  ready  acceM  and  use 
to  individuals  with  handicaps. 

Paragraph  (g)  requires  the  agency  to 
provide  to  the  complainant,  in  writing, 
findings  of  fact  and  conclusions  of  law, 
the  relief  granted  if  noncompliance  is 
found,  and  notice  of  the  right  to  appeal 
(§  707.12(g)).  One  appeal  within  the 
agency  shall  be  provided  (i  707.12(i)). 
The  appeal  will  be  heard  by  the  Staff 
Director  or  the  Staff  Director's  designee 
(S  707.12(i)). 

Paragraph  (k)  authorizes  the  Staff 
Director  to  extend  certain  time  limits 
established  in  this  section  in  particular 
cases  where  there  is  good  cause  to  do 
so. 

Paragraph  (1)  permits  the  agency  to 
delegate  its  autbisrity  for  hiviMigating 
'  complaints  to  other  Federal  agencies. 
However,  the  statutory  obligation  of  the 
agency  to  make  a  final  determination  of 
compliance  or  noncompliance  may  not 
be  delegated.  ^ 

List  of  Sul^Mts  in  45  CFR  Part  707 

Bhnd.  Buildings,  Civil  rights.  Deat 
Disabled,  Discrimination  against 
handicapped.  Equal  employment 
opportunity.  Federal  buildhigs  and 
facilities.  Government  Employees. 
Handican)ed,  Mentally  handicapped 
Nondiscrimination,  physically 
handicapped. 

For  the  reasons  set  forth  in  dw 
preamble.  45  CFR  Part  707  is  proposed 
to  be  added  as  follows. 


Dated:  February  11, 1988. 
Susan  |.  nado, 
Acting  Staff  Director. 

Part  707  is  added  to  read  as  foUotirs: 

PART  707-ENR)nCEMEflT  OF 
NONOISCfMmflATlON  ON  THE  BASIS 
OF  HANDICAP  M  PROORAMS  OR 
ACnvrriES  CONDUCTED  BY  U.8. 
COMMISSION  ON  CIVIL  RIGHTS 

707.1  Purpose.  1 

707.2  Application.  } 
707J    Definitions. 

707.4  Self-evaluation  and  remedial 
measures. 

707.5  Notice. 

TWA    General  prohibitions  against 

discrimination. 
707.7    Empltqirraent  ' 

707 Jt    Physical  access. 
707 J)    Access  to  communications. 

707.10  Auxiliary  aids. 

707.11  Eliminating  discriminatory 
qualifications  and  selection  criteria. 

707.12  Compliance  procedures. 
Authority:  29  U.S.C  7»<.  1 


and  DevriopaaCBtd  OiMbilitiaa 
AmendmcBts  of  197t,  which  aamided 
section  504  of  the  Rahahilitatkm  Act  of 
1973  to  prohibit  disertafdnatloo  oo  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Ftostal 
Service. 


9707.2 

This  part  applies  to  all  programs, 
activities,  kicluding  employment, 
conducted  by  the  agency. 


1707.1 

The  purpose  of  this  part  is  to 
effectuate  section  119  of  the 
Rehabilitation,  Comprehensive  Services, 


{707.3 

For  the  purposes  of  this  part,  the 

term- 
la)  "Agency"  means  the  U.S. 

Commission  on  Qvil  Ri^ts  and  its  State 

Advisory  Committees. 

(b)  "Auxiliary  aids"  means  services  or 
devices  that  enable  persons  witfi       '  ~ " 
in^Mired  sensory,  manual,  otspeaking 
skills  to  have  an  equal  opportunity  to 
participate  in,  and  en^  the  benefits  of. 
programs  or  activities  conducted  by  the 
agency.  I'or  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readera,  Brailled  materials, 
audio  recordings,  and  other  similar 
services  and  devices.  Auxiliary  aids 
useful  for  persons  with  impaired  hearing 
include  telephone  haudsat  amplifiers, 
telephones  compatible  with  bearing 
aids.  telecommiDilcation  devices  for 
deaf  persons  (TDD's).  interpratmv. 
notetakers.  writteamaterials,  and  otber 
similar  services  and  devices.       V';    .. 

(c)  "Comi^ete  complaint"  means  « 
written  statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  agency's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  agency  of  the  nature  and 
date  of  die  alleged  violaticm  of  section 
504.  It  shall  be  signed  by  the 
complainant  or  bjf  someone  authorized 
to  do  so  on  his  or  her  behalf.  Complaints 
filed  on  behalf  of  classes  or  third  parties 
shall  describe  or  identify  (by  name,  if 
possible)  the  alleged  victims  of 
discrimination. 

(d)  "Facility"  means  all  or  any  portion 
of  buildings,  strticturea.  equifmnnt. 
roads,  walks,  parktag  lots,  vdiides  or 
other  real  or  poaoBal  Mvpttly^ 

(e)  "Indivifhial  with  haBdiMps" 
means  any  person  who  has  a^i^afcial  or 
mental  fanpafarmeat  that  substantially 
limits  one  or  mora  major  life  activities, 
has  a  record  of  soch  an  impairment,  or  is 
regarded  as  having  such  an  impairment 
As  used  in  this  definition,  the  phrase: 

(1)  "Physical  or  mental  impainnent" 
includes— 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 


Neurological:  musculoskeletal;  qweia) 
senseoigans;  respiratory,  including 
speech  oigans:  cardiovascular 
reproductive:  dteestive;  genitouriAary; 
h«nic  and  lymiuatic:  skhi;  and 
endocrine;or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  ratardation. 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilitiaa.  The  tens  "^liygtcill  or 
mentid  impaiiuiem'TmiludW.lnit  »net 
'  limited  to  sudi  diseases  and  conditions 
as  orthopedic  visual,  speech  and 
hearing  impairments,  cerebral  p«lsy. 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  drug  addiction  and  alcoholism. 

(2)  "Major  tih  activitiea"  inefaides 
functions  suoh  areaffag  for  one's  self, 
performing  manual  taal^  walking, 
seeing,  hearing,  spealdog.  breathing, 
learning,  and  working.. . 

(3)  lias  a  reconji  Qf  sush  an 
impairment"  meians  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairmentthat 
substantially  limits  one  or  more  major 
life  activities. 

(4)  "Is  regarded  as  having  an 
impainnent"  means— 

(i)  Has  a  i^sical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  agency  as  constituting  such  a 
limitation: 

(ii)  Has  a  physical  or  mental 
impainnent  that  si^tantiall^  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  othera  toward  such 
impairment:  or 

(iii)  Has  none  of  the  impairments 
*  defined  in  paragraph  (1)  of  this 
definition  but  is  treated  l^  the  ajgency 
as  having  such  an  impairment 

(f)  "Qualified  individuals  with 
handicaps"  means — 

(1)  With  respect  to  any  agency 
program  or  activity  under  which  a 
person  is  required  to  perform  services  or 
to  achieve  a  level  of  accomfriishment  an 
individual  with  handicaps  who  meets 
the  essential  eUgibtlity  reqairaments  and 
who  can^ofaieve  the  purpase  <rf  die 
pragram  or  activity  without 
MoiaficaBons  in  the  psepaas  «r  activity 
that  the  agency  can  demonstrate  would 
result  in  a  fundamental  sdtcralion  in  tta 
nature;  and 

(2)  With  respect  to  employment  an 
individual  with  handicapa  who  meets 
the  definition  set  fortti  in  20  CFR 
iei3.702(f).  which  is  made  applicable  to 
diis  part  by  1 707.7  of  dils  rale. 

(3)  With  respect  to  any  other  agency 
program  or  activity,  an  taidividual  with 
handicaps  who  meets  the  essential 
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eligihUily:. 
in.  or 
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I  of  1974  ^Bb.  L  S»-61«.  M 
itdul>Biladon. 
|v«  Sen^ioet.  and 
lOliglflBfiMActoflflTB 
,  n  8l«L  aSQ:  and  flw 
ReliaMlRatldo  Act  AiaendmfiDU.Qf  19M 
(Pub.  L  W^  i  n,  lOOStat.  1810).  As  used 
1  ectfoa  5DI  appBe*  only  to 
'  Bcthrlfler  coaductad  by  die 
I  agency  does  aot  Operate 
any  profrai  1 1  of  Federal  financial 
assistance  ^  i  otfier  entities. 
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(a)  Tkaai  I  Mcy  diaB,  wMiin  one  year 
of  the  eChciiva  date  of  (Ida  part, 
evaluate  Ha  bin  eat  poKeiea  and 

vaeliacas  uMfeaf.  that 
sol  moat  the  retinirenieQts 

Id  (he  extent 
of  any  aodi  poUcies  and 
Ike  agency  ehall 
dMi 


^  sImH  provide  an 

includk^  iridMdaab  «vtth  han<ioaps  or 
orgaoteaboiiB  representing  individuals 
with  handi  MS,  to  partfdpale  in  the 
self«vakia  pn  pieoesa  by  aubantting 
conaaeats  I  hoth  otoI  nd  written). 

(c)  The  ag^cy  shall,  for  at  least  three 
yeais  ioHoMng  ooapletian  of  the 
evalaatiaai  iMpiwd  under  paragraph  (a) 
of  tfaia  aaolMn.  maintatai  on  file  and 
malse  siaHmki.fni  pobbc  inspection: 

(1)  A  daiaiplion  of  areas  exaimned 
and  any  pr^iMaws  identified:  and 

(2)  A  deaicriplion  of  any  modifications 
made. 


(a)  The 
to  employ 
beneficiarii 
persons 
provisions 


shall  make  available 
,  applicants,  participants, 
i,  and  other  interested 
information  regarding  the 
this  part  and  its 
applicability  to  the  programs  or 
activities  GaMfaicted  by  the  agency,  and 
make  suchjihfomiatioD  available  to 
them  in  th4  planner  necessary  to  apprise 
rotections  against 

assured  them  by  section 
regn^tion. 

shall  ensnre  that 
including  persons 
d  Vision  or  hearing,  can 

tidtf  as  to  the  existence 
fllaiceesaible  servioeak 
facilities. 


handiii^wMi 
thak 


(a)  No^aaMBad  indiMdaal  with 
handirapa  ihril,  an  iha  haaja  af 
handieupi.  ha  axfihidsd  Imb 
imstirlpnlisn  fa.  ha  denied  the  haaefite 
of,  or  olhamdaa  ba  'aahjactad  te 
discrindnalian  under  any  prapam  or 
activity  conducted  by  the  agency. 


aid.haMBl. 
direct^  or 
liceaaingii 
basis  of 
(i)DBny« 


in  pMvidhif  any 


on  the 


fadividualwith 
feDpartfaipate 
in  or  b  iBil  t— the  aid,  benefit,  ar 
service: 

(ii)  Afford  a  qualified  individual  widi 
haiidltBps  «n  appartanlly  la  pwtioipate 
in  or  henaAt  frain  Ihenid,  benefit  or 
service  thflft  Is  not  equal  to  that  afforded 
otheta; 

^H)  Rondda  a  qumified  individual 
Witt  hawAeaps  with  an  aid.  benefit,  or 
service  that  is  not  as  eVeulfve  In 
affordhig  eqnd  opportunity  to  obtain  the 
same  resrft,  to  gain  tte  same  benefit,  or 
to  teach  the  aame  levei  of  achievement 
as  mat  provided  to  otneis, 

(iv)  Provide  diffierent  or  separate  aid. 
benefits,  or  services  to  individuals  with 
handicaps  or  to  aigr  class  of  indh^uals 
with  handicaps  than  is  provided  to 
others  unlesa  audi  actiOB  is  necessary  to 
provide  qualifled  individuals  widi 
handicaps  with  aid,  benefits,  or  services 
that  are  as  effective  as  those  provided  to 
others; 

(v)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards  or  onnmittees;  or 

(vi)  Otherwise  limit  a  qualified 
inditddual  with  handifiaps  is  the 
enjoyment  of  any  light,  privilege.     - 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid.  benefit,  or 
service. 

(2)  The  agency  shall  not  deny  a 
qualified  iadividoal  with  handicaps  tiie 
opportunity  (o  participate  in  programs  or 
activities  that  are  not  sq;>arate  or 
different,  despite  the  existence  of 
peravisaibly  separate  or  different 
programs  or  activities. 

(3)  The  agency  shell  not  directly  or 
through  contractual  or  other 
arrangeaiehte,  utiliae  criteria  or  methods 
df  adiMnistrsilion  die  purpose  or  effect 
of  which  woold^  -    V 


m 


m 


av  WB  o^ecfivea  ora 


individnaJk^ 

(4}1he  agency  ^ilA  not  ia 
detemMnglbeallB  orlocatian  aff  a 
fiicflMyi  oracHvlty,  vake  selactfons  (he 
purpoae  or  afract  oivnibB  wauid-~ 

(i)  fextiode  ImBviduah  wtlh  hawdiraps 
from,  deny  them  the  baneRts  af.  or 
otherwise  subject  them  to  dJecrinrinalion 
under  aqy  pngnm  or  activity  cMiducled 
by  the  agaaqy;  or 

(11)  Defeat  or  substantially  iaipair  the 
accomplishwwit  of  the  objactiirea  of  a 
progsam  or  activity  widi  seapeot  ta 
indhdduala  ndth  haadicapa. 

(5)  Iha  agency,  in  the  aalaction  of 
procuraaaaatoentiactaa.  shall  not  uae 
critaria  that  suhjact  qualified  individuals 
with  handiciffs  to  diarriminatinw  on  the 
basis  of  haaAnap 

(c)  The  fuduBina  af  aonhandicapped 
persons  from  the  benefits  of  a  fwogram 
limited  by  Fadaial  stntute  or  Bxecutiva 
order  to  iadividaBis  with  handicapa  or 
the  axchuioa  of  B  apBoBc  daaa  of 
indJrtdBBlB  with  hwadinaps  fwm  a 
program  liaiihtd  hyFedciaiatatuta  or 
ExecBttva  erdar  to  a  dJfliwMt  daas  of 
individaalB  wiii  hsadirnps  is  not 
profaihilsdfayl 

(d)!*     _ 
prognaM  and  aetivities  in  the  moat 
integrated  aatting  appropriate  to  the 
needs  of  qualified  fadividaals  with 
handioqw. 
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No  faaldiad  individual  widi 
handioapa  ahaJL  oa  the  baais  of 
handicap,  be  aubtscted  to  diacrinuaation 
in  eaoployBent  aider  any  program  or 
activity  candaetad  by  the  aqency.  The 
definitions,  requirements,  and 
procedures  of  section  SOI  of  die 
Rehabilitatian  Act  of  1873  (29  VS.C. 
791).  aa  estahlishad  by  die  Equal 
Employmeat  Opportunity  Commission  in 
29  CFR  Part  1013.  shall  apply  to 
emplc^rmeat  in  programs  or  activities 
conducted  by  the  agency. 

S707J    Ptiyalcal  acesss. 

(a)  DiscrimaiaUott  prohibited  Except 
as  otherwiae  provided  in  diis  section,  no 
qualified  imfividual  urith  handicaps 
shaO.  because  tlie  agency's  fadHties  are 
inaccessible  to  or  unusable  by 
individuals  with  handicaps,  be  denied 
the  benefits  of.  be  excluded  from 
participation  in,  or  otlmrwise  be 
subjacSed  to  discHmuiation  under  any 
program  or  activity  coMhictod  1^  die 
agency.  -■■''•' 


•f^-L 
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(b)  Ekisting  fodliUta-itngnm 
access— (1)  Existing  faciUUat  d^iaed 
For  the  purpose  of  tide  seotioo.  "existing 
facilities'^  means  those  facttities  owned, 
leased  or  used  through  s<Mne  other 
arrangement  by  the  agmcy  on  (insert 
effective  date  of  this  regulation]. 

(2)  Geneml.  The  agency  shall  operate 
each  pregram  or  activity  conducted  in 
an  exist^  facility  so  that  the  program 
or  activity,  when  viewed  in  its  ratirety, 
is  readily  accessible  to  and  usable  by 
individuals  with  handicaps.  This 
paraginph  does  not— 

(i)  Necessarily  require  die  agnncy  to 
make  each  of  its  existing  fedlities 
accessible  to  and  usable  by  indviduals 
with  handicaps. 

(ii)  Require  the  agency  to  take  any 
action  diat  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  adnUnistratiye 
burdens,  in  those  circumstances  where 
agmcy  personnel  believe  that  the 
proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens,  the  agency  has 
the  burden  of  proving  that  compUance 
with  diis  paragraph  would  result  in  such 
alterations  or  burdens.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  Staff  Director  or  his  or  her  designee 
after  considering  all  agency  resoiffoes 
available  for  use  in  die  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion,  ff  an  action 
would  result  in  such  an  alteration  or 
such  burdens,  the  agency  shall  take  any 
other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that 
individuals  with  handicaps  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(3)  Methods,  (i)  The  agency  may 
comply  with  the  requirements  of  this 
section  through  sudi  means  as  redesign 
of  equi[mient,  reassignment  of  services 
to  accessible  buildings,  assignment  of 
aides  to  individuals  with  handicaps, 
delivery  of  services  at  alternative 
accessible  sites,  alteration  of  existing 
facilities  and  constraction  of  new 
facilities,  use  of  accessible  vehicles  or 
any  other  methods  that  result  in  making 
its  programs  or  activities  readily 
accessible  to  and  usable  by  individuals 
with  handicaps. 

(ii)  The  agency  is  not  required  to  make 
structural  changes  in  existing  fadlities 
where  other  methods  are  effective  in 
achieving  con4>liance  with  paragrajrii 
(b)(2)  of  this  section.  The  agency,  in 
makhig  alterations  to  existtag  buildings 


to  achieve  psogram  aoeescf  bifity.  ilteH 
meet  acoesaiMity  requtaHMnts'  tm^biiad 
by  the  Architectural  Buticn  AM  of 
1968,  as  amended  (42  U.&C  4181-^57) 
as  established  hi  41  Oil  101-lMOO  to 
101-19.607. 

(iii)  In  dioosing  among  available 
methods  for  meefing  the  requirements  of 
this  section,  the  agency  shidi  give 
priority  to  diose  methods  that  offer 
programs  and  activides  to  qualified 
individuals  with  handicaps  in  the  most 
integrated  setting  apfnopriate  to  die 
needs  of  qualified  individuals  widi 
handicaps. 

(4)  TiiM  period  for  compUance.  The 
agency  shall  complv  with  the  obligetions 
estabbshed  under  mis  sectioa  i^ritnin 
sixty  days  of  the  effective  date  of  this 
part  except  that  where  structural 
changes  in  facilities  an  undertaken, 
such  changes  shaU  be  made  within  three 
years  of  the  effective  date  of  diis  part, 
but  in  any  event  as  expeditiously  as 
possible. 

(5)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibility,  die  agency  shall  develop, 
within  6  months  of  the  effective  date  6t 
this  part,  a  transition  plan  setting  fordi 
the  steps  necessary  to  cooqilefe  such 
changes.  The  agency  shall  provide  an 
opportunity  to  Interested  persons,     - 
including  individuds  with  handicaps  or 
organizations  representing  individuals 
widi  handicaps,  to  participate  in  die 
developmoit  of  the  transition  plan  by 
sulmiitting  comments  (both  oral  and 
written).  A  copy  of  the  transitira  plan 
shall  be  made  available  for  public 
inspection.  The  plan  shall,  at  a 
minimum^ 

(i)  Identify  physical  obstacles  in  the 
agency's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  individuals  with  handicaps: 

(ii)  Describe  in  detail  the  mediods  that 
will  be  used  to  make  die  facilities 
accessible; 

(iii)  ^ledfy  die  schedule  for  taking  die 
steps  necessary  to  achieve  compliance 
with  this  paragrairii  and,  if  the  time 
period  of  the  transition  plan  is  longer 
dian  1  year,  identify  steps  diat  will  be 
taken  during  each  year  of  the  transition 
period:  and 

(iv)  Indicate  the  official  responsible 
for  implementation  of  the  plan. 

(0)  The  agency  shall  provide  signs  at  a 
primary  entrance  to  each  of  its 
inaccessibfe  facilities,  directing  users  to 
a  kication  at  which  diey  oan  obtain 
informatira  about  accessible  facilities. 
The  intnnational  symbol  for 
aocessibUity  shall  be  used  at  each 
primary  entrance  of  an  aMessible 
facility. 


omuiMMiiM^tHAny  b^dUiito  or 
fa^IQ^  acq#ed  aflerlli^iilbafveilate 

lea«»  or  «t^  bti><r<Btaiig<Miuil  shall  be 
raadily  aoceiialble  to  and  uadUe  by 
individuals  widi  hamHeapi. 

(2)  Nottdng  in  tills  pariirB^  requires 
the  agency  to  take  any  action  dMtit  can 
demonstrate  would  rMult  in  • 
finutamental  alteration  in  the  natura  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens.  In  those 
circumstanees  when  agency  parsomiel 
believe  that  die  proposed  action  woidd 
fundamentally  ahw  the  program  or 
activity  or  would  result  in  undue 
financial  and  administrative  burdens, 
the  agency  has  the  burden  ol  proving 
that  ccMnplianca  with  this  paragraph 
would  result  in  sudb  alterations  or 
burdens.  The  decision  that  compliance 
would  result  in  such  alteratiflin  or 
burdens  must  be  made  by  tte  Staff 
Director  or  his  or  her  designee  after 
consideriiM  all  agmcy  resources 
avaOable  for  use  hi  &e  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  acctMiqwnied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conchiskm.  If  an  action 
would  rmUlt  in  such  an  alteratitm  or 
such  burdens,  the  agmcy  shaU  take  any 
other  action  diet  would  not  result  in 
vadi  an  alteration  or  sudi  burdens  but 
would  nevertheless  ensura  that 
individuals  with  handicaps  rsceive  the 
benefits  and  services  of  ^  program  or 
activity. 

(d)  New  constmction  and  alterations. 
Eadi  budding  or  part  of  a  building  diet 
is  constructed  or  altered  by.  on  behalf 
of.  or  for  the  use  of  the  agency  shsJl  be 
designed,  constructed,  or  altoad  so  as 
to  be  reedily  accessible  to  and  usable  by 
individuals  with  handicaps  in 
accordance  with  the  requirements 
imposed  by  the  Ardiitectural  Barriers 
Act  of  1968,  as  amended  (42  U.S.C.  4151- 
4157)  as  established  in  41 CFR 101- 
19.800  to  101-19.607. 

(a)  Discrimination  pn^ibited  Except 
as  otherwise  provided  in  tills  section,  no 
qualified  individual  with  handicaps 
shaH.  because  the  agency's 
commuidcations  era  inaccessible  to  or 
unusable  by  individuals  with  handicaps, 
be  denied  die  benefits  of,  be  excluded 
from  participation  in,  or  odierwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 

(b)  The  agency  shall  take  appropriate 
steps  to  ensura  effective  oomnnniication 
with  applicants,  partidpanto,  personnel 
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oCtbe 

oralcomnn 

ID  T^i 
DeafPei 
headqui 
shall  oiaini 
least  one  t^l 
deaf 
telecoi 

(ii)  The 
^ency  let 
documents 
number  lisi 
numbers. 

(2)  Intei 
shall  esta' 
proVisioD 
individuali 


)i«l«Rtites,«nd  BMBibera 

'  tBguirsmeitts  nganihtg 

itmicatton  Devkxe  for 
(i)  The  agency 
and  each  regional  office 
and  reliably  answer  at 
lunications  device  for 
(TDD),  or  equally  effective 
itions  device. 

shall  ensure  that  all 
lead,  forms  and  other 
any  agem^  telephone 
appropriate  TDD 


ter  Service,  (i)  The  agency 
h  a  relleble  system  for  the 
qualified  interpreters  to 
ith  handicaps  for  agency 
programs  di*  activities.  This  provision 
does  not  rejquire  the  agency  toJiave  an 
interpreter  ion  staff,  but  does  require  die 
agency  to  m  able  to  provide  a  qualified 
interpreter  (in  reasonable  notice. 
(H)  Notick  of  die  avaUabUity  of 
interpreter  Service  sfaaH  be  includedin  ~ 
all  announcements  notifying  the  public 
of  agency  ^itivities  to  whid^  the  public  ' 
is  invited  cjii  which  it  is  permitted  to 
attend.  inqi|ding  but  not  limited  to 
Commissioiri  meetings,  consultations, 
hearings,  press  conferences,  and  State 
Advisory  Cenunittee  conferences  and 
meetings,  jhis  notice  shall  designate  the 
agency  offnialCs)  cuid  the  address, 
telephone  andTDD  number  to  call  to 
request  intelpreter  services. 

(d)  Specific  requirements  for  printed 
communications.  (1)  The  agency  shall 
establish  a  ^ystem  to  provide  to 
individual^  with  handicaps  appropriate 
reader  or  taping  service  for  all 
Commi88ic|n  publications  which  are 
available  tQ|  the  public.  This  provision 
does  not  r^uire  the  agency  to  have  a 
reader  or  taber  on  staff,  but  does  require 
the  agency  fo  be  able  to  provide 
appropriate  reader  or  taping  service 
within  a  reasonable  time  and  on 
reasonable  notice.  The  agency  shall 
effectively  i^otify  qualified  individuals 
with  handiuaps  of  the  availability  of 
reader  or  teping  services. 

(2)  Notice  of  the  availability  of  reader 
or  taping  service  shall  be  included  in  all 
publication^  which  are  available  to  the 
public.  This  notice  shall  desi^ate  the 
agency  offlcial(8]  and  the  address, 
telephone  a^d  TDD  number  to  call  to 
request  interpreter  services. 

(e)  Nothing  in  this  section  or  §  707.10 
requires  this  agency  to  take  any  action 
that  it  can  Remonstrate  would  result  in  a 
fundamehUl  alteration  in  the  natiue  of  a , 
program  or  isctlvify  or  in  undue  financial 
and  admin  i^trative  burdens.  In  those 
circumstai  iCes  where  agency  personnel 
belief  th^  the  proposed  action  would 


fundannntaUy  aker  the  program  or 
activity  9r-wmjld  rewdt  in  ondue  . 
finnwoiri  aad  adntaistrattve  burdens, 
the  aganegr  hM?th»  bwden  of  proving 
that  oompBaaqe  with  this  section  or 
9  707410  would  result  in  sudi  alterations 
or  burd|ep«.,  The  decision  that 
ONnpUasde  would  result  iii  sudi 
altereition  or  burdens  must  be  made  by 
the  agency  head  or  his  or  her  designee 
after  conjkiering  all  agency  resources 
avaUable  foruse  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  aceompa^ed  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  VL  an  action 
required  to  comply  with  this  paragraph 
would  result  in  sudi  an  alteration  or 
such  burdens,  the  agency  shall  take  any 
other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  neverdieless  ensure  that  to  the 
maximum  extent  possible,  individuals 
with  handicaps  receive  the  benefits  and 
services  of  the  program  or  activity.^ 

-? 707.10   ftusMary  aide.         ^- 

(a)  The  agency  shall  furnish 
appropriate  awdllary  aids  where 
necessary  to  afford  an  individual  with 
handicaps  en  equal  opportunity  to 
participate  in.  and  enjoy  the  benefits  of, 
a  program  or  activity  conducted  by  the 
agency. 

(b)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  agency 
shall  give  primary  consideration  to  the 
requests  of  the  individual  with 
handicaps. 

(c)  Hie  agency  need  not  provide 
individually  prescribed  devices,  readera 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

§707.11    Elmkiatlngdtecrhninatory. 
qualifications  and  selecUon  cttterta. 

The  agency  shall  not  make  use  of  any 
qualification  standard,  eligibility 
requirement,  or  selection  criterion  that 
excludes  particular  classes  of 
individuals  with  handicaps  from  an 
agency  program  or  activity  merely 
because  the  persons  are  handicapped, 
without  regard  to  an  individual's  actual 
ability  to  participate.  An  irrebuttable 
presumption  of  inability  to  participate 
based  upon  a  handicap  shall  be 
permissible  only  if  the  condition  would 
in  all  instances  prevent  an  individual 
from  meeting  the  essential  eligibility 
requirements  for  participating  in,  or 
receiving  the  benefits  of,  the  particular 
program  or  activity. 

S707.ia   Cbmpiance  procedures. 

(a)  Except  Ss  provided  in  paragraph 
(b)  of  this  section,  this  section  applies  to 
all  allegSSons  of  discrimination  on  the 


basiaof  iundicap  in  programs  or 
activities  condocted  by  the  agency. 

<b)  The  egency  shall  process 
complaints  aUe^ng  violations  of  section 
504  «vitb  f^qiect  to  employment 
according  to  Ihe  procedures  established 
by  the  Equal  Em|doyment  Opportunity 
Commissioa  in  29  C7R  P«rt  1013 
pursuant  to  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C 
791). 

(c)  Responsibility  for  implementation 
and  operation  of  diis  section  shall  be 
vested  in  the  Office  of  General  Counsel 
and  Civil  Rights  Evaluation. 

(d)  The  agency  shall  accept  and 
investigate  all  complete  complaints  for 
which  it  has  {urisdiction..All  complete 
complaints  must  be  filed  within  180  days 
of  the  alleged  act  of  discrimination.  The 
agency  may  extend  this  time  period  for 
good  cause. 

(e)  U  the  agency  receives  a  complaint 
over  which  it  does  not  have  jurisdiction, 
it  shall  prompdy  notify  the  complainant 
and  shall  make  reasonable  efforts  to 
refer  the  complaint  to  the  appiopriate  . 
Government  entify. 

(f)  The  agency  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157),  is  not 
readily  accessible  to  and  usable  by 
individuals  with  handicaps. 

(g)  Within  180  days  of  the  receipt  of  a 
complete  complaint  for  which  it  has 
jurisdiction,  the  agency  shall  notify  the 
complainant  of  the  results  of  the 
investigation  in  a  letter  containing — 

(1)  Findings  of  fact  and  conclusions  of 
law: 

(2)  A  description  of  a  remedy  for  each 
violation  found;  and 

(3)  A  notice  of  the  right  to  appeal. 

(h)  Appeals  of  the  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  90  days 
of  receipt  from  the  agency  of  the  letter 
required  by  S  707.12(g).  The  Staff 
Director  may  extend  this  time  for  good 
cause. 

(i)  Timely  appeals  shall  be  accepted 
and  processed  by  the  Staff  Director  or 
the  Staff  Director's  designee. 

(j)  The  agency  shall  notify  the 
complainant  in  ivriting  of  the  results  of 
the  appeal  within  60  days  of  the  receipt 
of  the  request.  If  the  head  of  the  agency 
determines  that  additional  information 
is  needed  from  the  complainant,  it  shall 
have  60  days  bom  the  date  it  receives 
the  additional  infqrmation'  to  make  its 
determination  on  the  appeal. 

(k)  The  time  limits  cited  in  (d),  (g).  (h), 
and  (j)  of  this  section  may,  be  extended 
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for  an  individual  case  when  the  Staff 
Director  detennines  that  there  is  good 
cause,  based  on  the  particular 
circumstances  of  that  case,  for  the 
extension. 

(1)  The  agency  may  delegate  its 
authority  for  conducting  coinplaiat 
investigations  to  other  Federal  agencies* 
except  that  the  authority  fior  making  the 
final  determination  may  not  be 
delegated  to  another  agency. 
[FR  Doc  88-13428  Filed  O-lS-tt;  8:45  an) 
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47CFRPart73 

IHM  DoclwtMo.  M-2t9^R»-«2Ul 

Ra^oBrMdcasting  Services; 
Unionlown,  AL 

AQCNCv:  Federal  Commuoieations 

Commission. 

ACTION:  IVoposed  mte. 


summary:  This  document  requests 
comments  oa  a  petition  by  William  A. 
Cunter  and  Robert  J.  Long  to  allot 
Channel  29«A  to  Uniontown,  Alabama, 
as  that  community's  first  local  FM 
service.  Chamicl  29ftA  eat  be  allotted  to 
Uniontown  with  a  site  restriction  at 
least  4.9kikMneters  southwest  of  the 
community.  The  coordinates  at  the 
restricted  site  are  32-24-46  and  87-^2- 
25. 

OATCS:  Ccmunents  must  be  filed  on  or 
before  July  25, 1988,  and  reply  comments 
on  OP  before  August  9, 1988. 
AOORESS:  Federal  Conununications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  as  follows:  V^^lfam  A. 
Gonter  and  Robert  J.  long,  c/o  WilKaqi 

A.  Gunter.  272  Commerce  Street  j 

Montgomery.  AL  36104. 

FOR  FURTHER  IIVORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPt£MENTARV  INFORMATION:  This  is  a 
summary  of  the  Conunission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-219,  adopted  i^ril  19, 1988,  and 
released  June  2, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230)  1919  M 
Street  NW..  Warfiington.  DC  The 
complete  text  of  this  decision  m^  also 
be  purchased  from  the  Commission's 
copy  contractors,  fateniational 
Transcription  Service,  {202i  857-3800, 


2100  M  Street  NW,  SuitB  141^ 
Washington.  DC  20037. 

PtewBioi^of  the  ■egiilstary 
FleirihiUty  Act  rfMOD  do  sot  apf^  tp 
this  ptocsedii«. 

McBberof  the  puhlir  sheeM  note  thai 
from  the  time  e  Notice  af  PrepMsit  Buhs 
Making  is  issued  sRlil  As  sMtter  is  eo 
loeger  sebiect  to  ri—iiissiiie 
coasideiafiaa  or  coast  semew,  ett  ex 
parte  contacts  are  praiuUled  in 
ComnissisB  preeeediiiga^  such  es  tids 
nnm.  ...fc.Yh  tnvnhT  rhsnnst  frtto*»nwi»s 
See  47  CFR  l.l2Mtb)  far  mfes  govesHiny 
permissiUe  aK  parte  contact 

Fop  infonnBtion  legBidiRg  pisper  filins 
procedure^  for  commeeSs,  See  47  CFR 
1.415  and  1.42a 

List  of  SnbiectB  in  47CFK  Part  73 

Radiobroadcasting. 

Federal  Commairications  Cuiiuiiission. 

StewKaaiiinr. 

Depaty  Chief,  Poh'cy  and  Rules  Division. 
Mass  Mtdio  Bureau. 

(FR  Doc.  88-13564  Filed>-15-48i  &45  am} 
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47CFRPart73 

[MU  Dochat  Ne.  Sft-Zai,  RIMtSt) 

Radio  Broadcasting  Services;  ltoec% 
CA 

AGBKV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


SUMMAav:  This  dooHoent  lequests 
comments  on  a  petition  by  Crag  L.  Fox. 
seeking  the  aUetmenl  of  Channel  24aA 
to  Mecca,  California,  as  that 
community's  first  local  broadcast 
service. 

DATES:  Comments  must  be  filed  on  or 
before  July  25, 1988,  and  reply  eosnments 
on  or  before  Augast  9, 1968. 
Al>ORESS.  Federal  Communications 
Commis8idn»  Washmgton.  DC  3)554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  &aig  L  Fox,  1213 
Madison  St.  Syracuse,  NY  13210. 

FOR  FUKTNER  mTORMATlON  COIffACT: 

Nancy  Joyner.  Mass  Media  Bureau,  (2Q2> 
634-6530. 


SUPPLEMENTARV  MFORMATION:  This  IS  a 

summary  of  the  Cosunissien's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-231.  adopted  April  20. 1988^  and 
released  June  3. 1988.  The  fuU  text  of 
this  Commission  decision  is  available 
for  inspection  and  copyfing  dunng 
normal  busineas  hours  in  the  FCC 
£k>ckets  Bmach  (Room  23(Q,  1«»M 
Street  NW..  Washir^ton,  DC  The 


» test  ef  lUs  deciskn  mejr  eleo 
be  purchased  from  the  Comodssian^s 
copy  cBBlBactaB,  Inteni^kmet 
Transcription  Service,  (203)  057-38901 
210»MStoBSINW.,  SuitrMOl 
Washington^  DC  20007. 
fteeisiens  ef  the  Reguleteiy 

FlexibilMjr  Act  oflOOD  do  net  epply  »a 
this  proceeding. 

Members  of  tfte  puUie  shooM  note 
that  from  the  tbne  a  Notice  of  Aoposed 
Rule  Mekmg  is  issBed  untfi  the  matter  is 
no  longer  subject  to  Commission 
oensiderefiaR' or  eoart  review,  alt  ex 
parte  conteets  are  prohibited  in 
Commission  proceedings,  such  as  flris 
one,  wfaidt  mvehre  channel  aBotments. 
See  47  CFR  l.iaMfbJ  for  nifes  govennng 
pemrissiUe  ex  parte  contact 

Pbr  information  regardfng  proper  filuog 
procedures  for  comments,  S6e  47  CFR 
1.415  and  1.420. 

IM  et  SttbiBds  in  47  GR  Pasl  70 

Radio  broadcasting. 
Federal  Communicatioas  CoauBisaion. 
St«m  Kaoiaat. 

Deputy  Chief,  Policy  rmrf  Hufas  Diwinaa, 
Mass  Idedia  Bureau. 

(FR  Doe  sa-nSBS  nted  S-IS-IK  S4S  am) 


47CFRP«t73 

[MM  DoclMtNe^  00-321. 
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Radio 
Vateyand 

AOENCV:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


Sendees;  Fort 
WriotrtawHlo,  GA 


:  This  document  requests 
comments  on  a  petition  for  nke  making 
filed  by  Fort  VaHey  Broadcasting 
Corporation,  Hconee  of  Station 
WQBZ(FMI.  Port  Valley,  Georgia,  which 
seeks  to  substitute  Channel  292CZ  for 
Channel  292A,  and  to  modify  its  license 
to  the  new  channel  at  coordinates  32- 
33-12  and  83-47-59.  In  order  to  permtt 
the  proposed  modification,  petitioner 
has  requested  that  Channel  260A  be 
substituted  for  Channel  2gzA  at 
Wrightsville,  Georgia,  and  the 
construction  permit  for  Station 
WIML(FM),  be  modified  to  ^ecify 
Channel  280A  at  coordinates  32-42-24 
and  S2-4a-08.  We  are  issuing  the 
permittee  on  Channel  292A  at 
Wrightsville  an  Order  to  Show  Cause, 

IMXES:  CfnuneiUs  must  be  fikid  on  or 
before  July  25. 1980,  and  reply  comments 
on  or  before  Auffist  Oi  1906. 

-  rmdmTmi  f^«wffftantcetiens 

.DC 20654.  In 


^.Xr.. 
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addition  to  fuing  comnenU  with  the 
FCC  interetitd  parties  should  serve  the 
petitioner,  o^  Its  counsel  or  consultant, 
as  follows:  Jphn  H.  Midlen,  Jr.,  lOSO 
Wisconsin  /ftenue.  Washington,  DC 
20007.  (Countael  for  petitioner). 
FOR  RJRTHCRPNroMIATION  CONTACT] 

Montrose  Hjl^ree,  Mass  Media  Bureau, 

SUPnEMENTWRV  NiFOIIMATION:  This  is  a 
summary  of  tlie  Commission's  Notice  of 
Proposed  Ride  Making,  MM  Docket  No. 
88-221,  adobfed  April  25, 1988,  and 
released  )una  2, 1988.  The  full  text  of 
this  Commisaon  decision  is  available 
for  inspectioii  and  copying  during 
normal  busi^tfess  hours  in  the  FCC 
1  (Room  230),  1919  M 
Washington,  DC.  The 


Dockets  Bra 
Street  NW., 


complete  te;  i  of  diis  decision  may  also 
be  purchasea  from  the  Commission's 
copy  contractors.  International 
Transcriptian  Service,  (202)  857-d80a 
2100  M  Street.  NW.,  Suite  14a 
Washington!  DC  20037. 

Provisionf  bf  the  Regulatory 
Flexibility  A^t  of  1980  do  not  apply  to 
this  procee<uig. 

Members  of  the  public  should  note 
that  bvm  th^ltime  a  Notice  of  Proposed 
Rule  Making  ks  issued  until  the  matter  is 
no  longer  svjbject  to  Commission 
consideratida  or  court  review,  all  ex     . 
parte  contact  are  prohibited  in 
Commission  {iroceedings,  such  as  ttiis 
one,  which  J  itvolve  diannel  aUotments. 
See  47  CFR  lll204(b)  fix  rules  governing 
permissible  wc  parte  contacts. 

For  infom  lation  regarding  proper  filing 
procedures  ror  comments.  See  47  CFR 
1.415  and  li^). 

List  of  Sublets  in  47  CFR  Part  73 

Radio  broj^dcasting..  ^ 
Federal  Communications  Cominission. 
Steva  KaniiiSt. 

Deputy  Chief,  Micy  and  Rules  Division, 
Mass  Media  Bureau. 

(PR  Doc  86-  lasOS  Filed  6-15-68: 8:46  am] 
BtuNM  cooE  vht^v-m 
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[MM  Docket  Na  Ift-aea,  RM-6341] 

Radio  BroNQCMtlng  SenrtCM; 
Brooklyn,  lA 

AOENCv:  Feaeral  Communications 

Commission^ 

ACTKNe  Pressed  rule. 


:  The  Commission  requests 
comments  on  a  petition  by  Randy  E. 
Henry  proposing  the  substitution  of 
Channel  2S  Ip!  for  Channel  257A  at 
Brooldyn.  litva.  and  the  modification  of 
its  peimit%  Statioa  iCSKB  to  specify 


the  hi^er  powered  channel  Chaimel 
256C2  can  be  alloted  to  Brooldyn  in    ' 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  and  can  be  used  at  the  site 
specified  in  Station  KSiCB's  outstanding 
construction  permit.  The  coordinates  for 
this  allotment  are  North  Latiti^de  41-42- 
36  and  West  Longitude  92-27-54.  In 
accordance  with  S  1.420(g)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  in  use 
of  the  higher  powered  channel  at 
Brooklyn  nor  require  petitioner  to     < 
demonstrate  the  availability  of  an 
additional  equivalent  channel  for  use  by 
such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  August  1, 1988,  and  reply 
comments  on  or  before  August  16, 1988. 

AODNESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Diane  H.  Ming.  Esq., 
Gammon  ft  Ckange.  1925  K  Street  NW., 
Suite  300a.  WasUngton.  DC  20006-1115 
(Counsel  to  petitioner). 

FOR  FURTNIPI MFORMATION  CONTACR 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SumBMPfTAfiv  mformatwn:  This  is  a 
summary  oi  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
80-283.  adopted  May  9. 1988,  and 
released  June  9. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inn>ection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Ro<«i  230).  1919  M 
Street  NW.  Washfaigton.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFK  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjwits  in  47  CFR  Part  7S 

Radio  broadcasting. 


Federal  Communications  Commission. 

Stave  Kamioer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(PR  Doc  86-13561  Filed  6-1S-66: 6:45  am] 
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47  CFR  Part  73 

(MM  Docket  No.  88-255,  RM-6211) 

Radio  Broadcasting  SarvlCM; 
Laxlngton,MI 

AQENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule. 


f.  This  document  requests 
comments  on  a  petition  filed  by  D.J.  Fox, 
proposing  the  allotment  of  FM  Channel 
245A  to  Lexington,  Michigan,  as  that 
community's  Rnl  FM  broadcast  service. 
Ther^  is  a  site  restriction  3.9  kilometers 
north  of  the  community  at  coordinates 
43-lfM)0  and  82-32-30.  Concurrence  of 
the  Canadian  government  has  been 
obtained  for  the  allotment  of  Channel 
245A  as  a  specially  negotiated  short 
spaced  allotment.  A  Commission  study 
indicates  that  the  allotment  would  be 
short  spaced  by  0  kilometers  to  Channel 
244B  at  Kitchener,  Ontario,  Canada. 
However,  since  all  of  the  interference 
would  fall  over  Lake  Huron  and  the 
U.S.-Canadian  Working  Agreement 
specifically  exempts  the  Great  Lakes 
from  interference  protection,  we  shall 
propose  the  allotment 

DATES:  Comments  must  be  filed  on  or 
before  July  25, 1988,  and  reply  comments 
on  or  before  August  9, 1988. 

ADOWESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  D.J.  Fox,  P.O.  Box  10223. 
Lansing,  MicUgan  48901-0223. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPFIEMENTARV  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-255,  adopted  May  4, 1988,  and 
released  June  3, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conunission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
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2100  M  Street  NW..  Suite  14a 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Ptt>posed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission       I 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in        | 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  ndes  gavenung 
permissible  ex  parte  contacts. 

For  infonnation  regarding  premier  filii^ 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

< 

List  of  subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  CouBUBicstiona  CtamanaioiL 
Steva  iCiuHMr. 

Deputy  Chief,  Policy  and  Rules  Divisiim 

Mass  Media  Bureau. 

|FR  Doa  88-13556  Piled  S-1S.48: 8:45  ■ 


47  CFR  Part  73 

[MM  DodM  l«o.  W-2S4,  RM^^IQI 


jS«rvioes;L» 
Mont*,  MO 

AOEMCV:  Federal  CoBBtwucations 

Commission, 

ACTMMc  Prqjwsed  lule. 


t:  This  document  requests 
comments  on  a  peblion  filed  by  Johnson 
CoHily  Btaadeasters,  fee,  proposing  the 
aliocatiaB  of  FM  Otonnel  2f6A  to  La 
Monte,  Missoori,  as  diat  comBomty's 
first  FM  broadcast  seniee.  There  is  a 
site  restriction  7  A  kikmeters  (4.BBilcsl 
east  of  tke  Gonaunity.  The  coordimrtes 

used  b»  this  aikication  ate  30-45-46  and 
93-20-30. 

DATES:  Comments  must  be  filed  oa  or 
before  July  2Sw  198^  and  leyly  comaeats 
on  or  before  August  9. 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washingtoo,  DC  205S4.  In 
addition  to  Hling  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  feHows:  Jim  McO^ora,  Vice 
President  JtAnson  Coenty  Broadcasters. 
Inc.,  Box  547,  Clayton.  New  Mexico 
84415. 

FOfi  FMrrNER  MFonau-noNooiiTAcn 
Kathleen  Scheuerle,  Mass  Mecfia 
Bureau.  (202)  834-6530. 
SUPVLBKNTARV  mrmMMlTiaM.  Tills  itt  a 
summary  of  the  Cbramiaaioa's  Natioa  of 
Proposed  Rule  Making  MM  Docket  No. 
88-254,  adopted  May  2, 1968.  and 


released  Jiuie  3. 19Ba  The  &iU  text  of 
this  Comaussian  dedsioo  isavailaUe 
for  inflection  and  ct^ying  during 
normal  business  hours  in  the  FCC 
DockeU  Btanch  pioom  23(^  1919  M 
Street  rtW.,  WasUngton.  DC  The 
completfr  text  of  tWs  dyciskm  oiay  also 
be  purcliased  from  the  Coaunission's 
copy  Gontractots.  kitematioiMl 
Transcriptioa  Servioe.  (202)  657-3801^ 
2100  M  Street  NW.,  Suite  140. 
Washington.  EtC  20037. 

Proviaioas  of  the  Regalatory 
Flexibility  Act  of  1980  do  not  apfriy  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commissioa 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  sndi  as  this 
one.  which  mvotve  channel  stiotments. 
See  47  CFR  1.1208.  See  47  CFR  1.1204(bi 
for  rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.42t> 

List  of  subiects  in  47  CFR  Part  73 
Radiobroadcasting, 

Federal  Communications  Comnisflion. 

Steve  KaoriDOT, 

Drpoty  CNtf,  ntlfey  andRuleB  Ohrmhm. 


[PR  Doa  M-136BE  FRed  6-lS-Wc  8:45  sin} 
sauM  ooec  snteMi 

47CFRPart7» 

[MM  Dodial  Nth.  88-262.  RM-8340) 


Laughlirf.llV 

AGEMCv:  Federal 

Commission. 
ACTION:  Proposed  nde. 


SUMMMIV:  The  GoBimisskn  requests 
comments  on  a  petition  l^  John  Brash  to 
allot  Channel  22aC  to  *  "liflhlai.  Nevada, 
as  the  coauouBity's  T^rrrnd  local  FM 
service.  Channel  228C  can  be  alotted  to 
Laughlin  in  nomplianre  with  the 
ConUDission's  miaiauuB  «*'^"fn'^f 
separatioa  seqaissBaanta  arith  a  site 

roahrifKan  nf  g  7  ^i^rnMrtftt  (?  ^  a»l^ 

east  to  avoid  a  shnrt  npTii^  ta  Slatiana 
KRCK.  CoachaQa.  Caiifmia.  avi  KXTZ. 
Henderson.  Nevada.  The  caoidinatee  foi 

03  and  West  '^"gjtnde  Ui  80  40. 
Mexican  concurrence  in  the  aUittmmt  ia 
required  since  Laughlin  is  located  within 
320  kilonMtcrs  of  the  U.S.-Mexiean 
border. 


DA-m:  Coainenta  awst  be  filed  < 
before  August  1. 1988k  ami  reply 
coBuaenta  en  or  before  Aagasl  18, 196& 


rw 


tPiBderal        

CoHmissioa,  Waslnngtott.  DC  28554.  In 
addition  tofitoycoauHcats  wMi  the 
FCC  inteceslcd  parties  shoaid  serve  the 
petttianer.  ar  ita  eeanael  or  eimaultant 
as  follows:  Richard ).  Hayes.  Jr..  Esq., 
13S9  Blach  Maadsfar  Road.  Greenwood 
Plutation.  ^ot^lvania.  Vii^nia  22568 
(Counsel  to  petitiaaer). 

FOR  WRTIffR  MPOMMTVON  CONTACT! 

LesKe  K.  Shapiro,  Mass  Metfia  Rneaa. 
(202)834-6630. 

SWyUBWITAIIY  MroNMATION:This  is  a 

summary  of  the  Cbmmisaum's  Notice  of 
Proposed  Ride  Making.  MU  DOCKET 
No.  88-282,  adopted  May  %  1988,  and 
released  June  9. 1988.  The  fiill  text  of 
this  Commission  decision  ii  available 
for  inspection  and  txiiff^vo%  duriag 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washii^ton,  DC  T%e 
complete  text  of  ttiis  t<»ci#joB  may  also 
be  purdiased  from  the  Comnissioa's 
copy  contractor.  lotetnalional 
Transcription  Serwce,  (202)  867-3800. 
aoo  M  Street  NW..  Suite  MO. 
Washington,  DC  20037.  ^j 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
thia  proceeding 

Merabera  ol  the  pebbc  ahodd  note 
that  from  the  time  a  Netica  of  FtaHMsad 
Rule  Making  ia  iaaaed  aarii  the  matter  » 
no  lengn  sabjactto  Coaaiaaaaian 
coasidination  or  eoart  review.  aU  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  diannel  allotments. 
See  47  CFR  1.1204(b)  fisr  rnks  goeenwig 
permissible  ex  pmiit  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  V  CFR 
1.415  and  1.420. 

List  of  Sobjeeta  h»  47  CFR  nrt  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Steve  Kaminer. 

Deputy  Chief.  Policy  amd  Baiea  Diviuam, 

Mass  Media  Bureau. 

(FR  Doc  88-13a8»  Fibd  »-lS-ai(  SMS  am) 
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47  CFR  Part  73 

fMV  Doefcet  Ha.  88-261.  RM-6339I 


y  ¥A'»,Mtn  H» /^Hwrtdpy.  Jnt  m  IM  / 


^MCTMltPfiyiipedmk. 

H ^ ; 

r:T1|4  CoauidMioa  lequaste 
Mat*  on  *  petitioB  by  Wetfam 
Statei  flRwdnrtm  ptapoitag  Ae 
allotmeiA  of  t|iBiind  aOQA  to  Abamoni. 
Oregon,  as  1^4  commonit/B  aecond 
local  PM  denies.  KtiHuusr  Jtalei  fbMl  It 

Chanodl  smilcn  lie  lAottad  to 
AHaoiaBfl  faiMHaaot^vift  tttt 
CommlniadimritdnuB  diattnoe   I 
sepaniUon  ranuMmoats  wifflioal  fbe 
in^MNllioa  ci«  «&•  natriefioo.  The 
comJiBBlM  ijr  QmsOBtmeiA  mm  MaiA 
USude  42-l{9-ao  and  Watt  Tniijitadii 
121-«3-i2.     jl 


Faihnl 


I  riiiM|Iii<iaMiltii 

bef or«  Aiv^MVMH.  «Miu^_. 

Mni  ap  tv  vaMHViAM[gan_  xS,  HIb> 

ESK  Feoieral  Communications 
Commisrioa,!  tVasU^gtOB,  OC  aBS54.  fa 
addition  to  fl|jng  coBuaants  with  the 
FCC  interesUdparOes  should  serve  the 
petitioner,  oij  jts  counscd  or  consullanl. 
as  folIowK 


:1teiaa 
summary  o(  U^e  Commission's  Notice  of 
Proposed  Ru|#  Making.  MM  Docket  No. 
88-261,  adopts  May  9. 1988.  and 
released  Jun^jQ.  198a  The  full  text  of 
this  I 

for  inspectiohl  and  copying  during 
normal  buawa  tans  in  1km  FQC 
Dockets  Bn^ch  (Room  230).7awU 
Street  NW..  yVashingtoa.  DC.  The 
complete  lexlt ;  of  this  decision  may  also 
be  purchased  ifrom  the  Commission's 
copy  contraotbr,  Internationa] 
Transcriptioii  -Servioe.  {2a2J  fiS7-380a. 
2100  M  StneljNW,  Suite  14a 
Washiagtea.!  pC  19037. 

ftfaeBfegniatory 
Flexibility  A^  of  OM  do  oat  apply  lo 
this  I 

MemRwcs  ^^  public  sikeaM  note 
that  frem  Ihq  time  a  Notice  of  Proposed 
Rale  Makingj  p  tssneo  mtil  uie  matter  is 
no  ranger  stniect  to  Commission 
conndeTation  or  com!  review,  all  bx 
parte  contacts  are  prohibited  in 
Commission  ttroceediqgft,  such  as  this 
one.  whidiimohre  dhannel  aflotments. 
See  47  CFR  1.^204(b]  for  rUtes  govemlog 
permissible  fk parte  contacts. 

For  infom^tion  fl^garding  propter  liUng 
procedures  fW  comments,  see  47  CFB 
1.415  and  1.^ 

list  of  SubieldUia  47CFR  Fart  7B 

Radio  broi  icacliqg- 


Commiartaa. 
ACTION!  Piutpused  nte. 


Pennsylvania,  aa  tta  ooomium^  irst 
local  FM  aervica.  Ghaaael  tS4K  can  be 
allotted  to  OaafailBa  la  coaapiiaaoeadlh 

separation  recp^ements  aiMhoat  the 
impoailiaa  af  a  aila  caatiitStaa.  Um 

»Martb 


77-04-30. 
allotnanlia 
located  wilkfei 
of 

be  ned  on  er 
iraply  oononents 
on  or  before 
JOTNOOc  Vaoanl  tjaRmramcations 
ConaHaaian.  ^vaamngtm.  DC  28554.  in 
addition  to  filing  comments 'with  6ie 
FCC.  inteaested  parties  ahoald  aanre  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows: 

Leslie  K.  Shapiro.  Mass  Media  Bweaa. 

(202)  sM-asa.  ■ 

SUPPLEMENTARY  INFOmMITMMtllris  iS  a 

summary  af  Iha  CeoHniaaiaa's  Notice  of 
Proposed  Rule  Making.  MM  Oadcet  No. 
88-25&  ada«)ted  May  0. 196&  and 
released  June  3, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  buateeaa  Mws  in  the  FOG 
Dockets  Branch  (Rpom  230).1919  M 
Street  NW.  Washingtoa,  DC  The 
complete  text  of  this  decision  aiay  also 
be  purchased  from  the  Commission's 
copy  coakactoc.  latenutional 
Transcription  Service,  (202)  857-3000. 
2100  M  Street  NW<.  Suite  14a 
Washington.  DC  20037. 

Proviaions  of  the  Regulatory 
Flexibility  Act  of  1080  do  not  appiy  to 
thiaprooBedii^ 

MemboES  of  (ha  pablic  should  aote 
that  froaa  tfas  4iae  a  Notice  of  ftvpoaed 
Rule  Jblakii^ia  iaauad  vatil  Ibeawtter  is 


portti 

Coramiasisai 

one.1 

See  47  CFR: 

pemussible  ex  parit  asatatiU. 

1.415  and  1.420. 

List  off  Sttfaiads  la  47  CFS  Bart  73 


FedetaH 

Sitvai 

Deputy  Chi^  Volicyaad  Hides  Divisioa. 

(FR  Doc.  8ft-lSSCe  Filad  8-15-88: 8:«S  ami 

)C0M«7tt-SK« 


47  cm  Part  73 

[MM 

Radio 
TX 

AOCNCV:  Federal  Communications 

Comnnaion. 

action:  Proposed  rule. 


iThisdocumaati 

rnmiMita  t^n  a  pytj^inn  hy  imq  Pjdin 

Inc..  licensee  of  Station  KWYX(FMJ. 
Channel  272A.  Jasper.  Texas,  proposing 
the  substilHtion  of  Ghanael  2MC2  far 
Channel  272A  and  modification  of  its 
station's  lioaaae  to  sptictfy  a^ratioa  oa 
the  higher  class  channel.  A  site 
restriction  of  23.7  kilometers  (14  J  milesj 
north  of  faspei  is  iei|ulied.  Ine 
restricted  site  coordinates  are  31-07-54 
and  93-56-28. 

DATES:  Comments  must  be  filed  oa  or 
before  Jaly  25. 1JI88,  aad  i«ply  comments 
on  or  betue  Assist  A,  100. 
AOaans:  Fedaisl  CoauMBiications 
Conunission.  WashiagtoB.  DC  2(B54.  In 
addition  to  i^  ooauwals  with  the 
FCC,  interested  iMrties  shoald  serve  ihe 
petitioners,  or  tlieir  ooanael  «r 
consultant,  as  follows:  James  P.  Rfley. 
Esquire.  Flelchac  Hedd  &  Hidretii.  1225 
ConaeotiCBt  Aveaae  NW..  Soite  40a 
Wa^hii«toa.  OC  20036  fCooasel  for 
petitionari. 

romuNiiNN  wonmation  oowtact: 
Patricia  Rawliags.  (202^  894-6530. 
SUPPIEMBNIAIII  IWOWMATIOW.  This  is  a 
summary  of  the  Commission's  Notice  of 
Propaaed  Ride  Making,  MM  Dodcet  No. 
88-256.  adapted  May  5. 1906.  aad 
relsasad  faae  3. 1MB.  Ttra  fcn  text  of 
this  CoaaaiaBian  decision  is  avaikMe 
for  ill ipei iiin  sad  OBpfisB  Juriag 
normai  buainesB  IsBis  ia  Hk  FOC 
i(Roaai2aa|.1ftOM 


i/'TtMirabiy.' 


Street  NW..  Waahington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (2Q2)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  isaued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  79    I 

Radio  broadcasting. 

Federal  Communications  Commission. 
Stave  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc.  88-13558  Filed  6-15-88;  6:45  amj 
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47  CFR  Part  73 

(MM  Docket  Na  88-284,  RM-8180]      I 

Televiaion  Broadcasting  SmvIcm; 
GosfMli,AR 

AQENCV:  Federal  Communications 
Commission.  ^ 

ACTION:  Proposed  rule. 

MMMARV:  This  document  requests 
comments  on  a  petition  by  Gosnell 
School  District  #6,  requesting  the 
allotment  of  UHF  television  Channel  46 
to  Gosnell,  Arkansas,  as  that 
community's  first  local  television 
broadcast  service.  Reference 
coordinates  for  this  proposal  are  36-57- 
30  and  89-58-12. 

Although  the  Commission  has 
imposed  a  freeze  on  TV  allotments,  or 
applications  therefor  in  certain  specified 
metropolitan  areas  pending  the  outcome 
of  an  inqury  into  the  uses  of  advanced 
television  syatems  ( ATV)  in 
broadcasting,  this  proposal  is  not 
affected  thereby.  j 

DATES:  Conunents  must  be  filed  o^  or 
before  August  1, 1988,  and  reply    ■ 
comments  on  or  before  August  18. 1988. 
ADomss:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 


petitioner,  as  loUows:  Gosnell  School 
District  #6.  Attn:  Lynn  H.  Cox, 
Superintendent.  800  Highway  181, 
Gosnell.  AR  72315. 

FON  raRTMDI  MFOMMATKNt  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau.  (202) 
634-6530. 

SUf*PLfMENTAIIV  MPORMATION:  Thi*  is  a 

summary  of  the  Conunisaion's  Notice  of 
Proposed  Rule  Makkig.  MM  Docket  No. 
88-284,  adc^ted  May  9, 1968.  and 
released  June  9, 1988.  Tlie  liill  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Rooon  230),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  dedsion  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street.  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoald  note 
that  fromi  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commis^on 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc  88-13560  Filed  6-15-88;  8:45  am] 
BHUNO  CODE  ma^i-ii 


47  CFR  Part  73 

(MM  Dockat  Na  87-378;  RM-5827] 

Radio  Broadcasting  Ssfvicas;  Siint 
Robart,MO 

AOENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule;  dismissal  of 
proposal. 


:  This  document  dismisses  a 
petition  filed  by  Kevin  A.  Barton  to  alloi 
FM  Channel  243A  to  Saint  Robert. 
Missouri.  The  petition  is  dismissed 
because  no  expiiwsion  of  intermit  has 


been  filed  by  the  petitioner  or  any  other 
party.  With  this  action,  this  proceeding 
-ia^tenninatied. 

rowmmTHCfi  information  contact: 
Kathleen  Scbeuerle.  Mass  Media 
Bureau.  (202)  634-6530. 

SUFPifMiNTAIIV  intowmation:  This  is  8 
summary  of  die  Commission's  Report- 
and  Order,  MM  Docket  No.  87-378, 
adopted  April  29. 1968,  and  released 
June  3. 1968.  The  full  text  of  this 
Commission  decision  is  available  for 
iaqMctium  and  copying  during  normal 
buaineta  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW,. 
Washington.  DC  The  con^>lete  text  of 
this  decision  may  also  be  purchased 
fix>m  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-^800. 2100  M  Street  NW..  Suite 
14a  Washington.  DC  20037. 

List  of  Sul^ects  in,  47  CFR  Part  73 

Radio  broadcasting. 

AutlMifity:  47  U.S.C.  154. 303. 
Federal  Commtmioations  Commission. 
Steve  Kaminar, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-13550  Filed  6-15-88;  8:45  am) 

BHJJNO  CODE  irU-OI-M 


47CFRPart73 

(MM  Docket  Na  88-2S7,  rail-6299] 

Radio  Broadcasting  SarviCM; 
Kingsvilla.  TX 

AOCNCV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


;  This  document  requests 
comments  on  a  petition  by  Riviera 
Broadcasting  Co,  licensee  to  Station 
KODK(FM),  proposing  the  substitution 
of  Channel  224C2  for  Channel  224A  at 
Kingsville,  Texas,  and  modification  of 
its  station's  license  to  specify  operation 
on  the  higher  class  co-channel.  A  site 
restriction  of  27.7  kilometers  (17.2  miles) 
east  of  the  community  is  required.  The 
proposed  site  coordinates  are  27-32-45 
and  97-35-18.  In  addition,  the  proposal 
must  conform  with  the  technical 
requirements  Qf  i73.1030(c)(l>-(5)  of  the 
Rules  regarding  protection  to  the 
Commission's  monitoring  station  at 
Kingsville,  Texas.  Also  Mexican 
concurrence  must  be  obtained. 
DATES:  Comments  must  be  filed  on  or 
before  July  25, 1988.  and  reply  comments 
on  OT  before  August  9. 1988. 
AODnns:  Federal  Communications 
Commission.  Washington,  DC  20654.  In 


Fwtowl  Register  /  Vo^.  S9>  Ne>'ll»t/-Tlmtad«y/lMPt  m  1M6  V  T»wpw<i  Jhatei 


addition  to  filing  commeals  will  Mm 
FCC,  interest  parties  should  «erwe  the 
petitioners,  oirithieir  counsel  or 
consultant,  as  follMws:  Jaha  £.  FioiiBi  U, 
Esquire.  Hen)*.  Burchette,  Ruc&ert  ft 
Kothwell,  TO^Thoiiiaslelferson  Street 
NW.,  Suite  7ik  WasMivtaa.  OC  20007 
(Cotmsd  Sat  ^jetifioncr). 


88^257.4 

released  )un4t3, 1988.  Hie  full  teidt^f 

thisCoiwnisittoia< 

for  inspectiofiland  cctpjnng  during 


normal  business  hours  in  die  FCC 
Dockets  Brandi  (Room  230),  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857^aaoa 
2100  M  Street  NW^  Suite  140. 
Washington.  DC  MBf. 

Provisions  of  the  Prgiilatoiy 
Flexibility  Act  of  19B0  do  not  ap|>ly  t* 
this  proceeding. 

Membess  of  (he  shUic  ahoHld  Aote 
that  fiNOB  &•  &DC  a  NaticB  ol  ItaipaBed 
Role  MaBngisiBSMd  iiatil  the  auHer  is 
no  longer  slwiject  <o  Oommisslw 
coasidasatien  or  awirt  lamam,  all  <mc 


parte  contacts  are  prohttSadi  •■ 
Commission  proceecUngs.  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ajc^irte  contact 
For  information  regarding  proper  filing 

1.4ISaBiriliai. 
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Fed««1  CoMmiinirstiin  GanuaiHioa. 
Stgmmlfamimm, 

MamMt^mmmu. 
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COMSTW-SMI 


Notices 


Vol.  ia.  Tia  lie 

Thunday.  June  IB.  1988 


This  tection  of  the  FEDERAL  REGISTER 
contains  documents  other  than  nM  or 
proposed  niies  that  are  appiQBt)le  to  the 
pul)ic.  Notices  of  hearings  mti 


^  agency 

dedsione  and  rulings.  doJegatJons  of 
authority,  fMng  of  petitions  and 
applications  and  agency  statements  of 
ergaiifaalion  and  tunetiona  are  exaniples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTUR^ 

Foniw  Under  Review  by  OffiM  of 
MeratQement  end  Budget 

fune  la  1988. 


The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was  j 
pubUshed.  This  list  is  grouped  into  tiew 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  omtaina  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2]  Title  of  the  information 
collection:  (3)  Form  numberfs),  if 
applicable:  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  numbor  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information:  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
p««on  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Office. 
USDA.  OBRM.  Room  404-W  Admin. 
Bldg..  Washington.  DC  202Sa  (202)  447- 
2118. 

CcMnments  on  any  of  the  items  listed 
should  be  submitted.directly  to:  Ofike 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget  I 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  conunenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


ExtausfaB 

•  Agricultural  Marketii^  Service 
Papayas  Grown  in  Hawaii,  "Marlceting 

0^erNo.92S 
Recordkeeping:  On  occasion;  Weekly; 

Monthly;  Annually 
Farms;  Bminesses  or  other  for-profit; 

Small  businesses  or  oi!gaiiiuti<»is; 
1.375  responses;  1.209  hours;  not 

applicable  under  3504(h) 
Virginia  M.  Olson  (202)  447-5067. 

•  Agricultural  Marketing  Service 

,   Fresh  Peaches  Grown  h}  Georgia. 

Marketing  Order  No.  918 
On  occasion 
Farms;  Businesses  or  other  for-profit; 

18  responses;  2  hourr.  not 

applicable  under  3504(h) 
John  Toth  (813)  299^4886. 

•  Agricultural  Mariceting  Service 
Cottonseed  Review 

CN-235  series  (20  forms) 

Weekly 

Small  businesses  or  organizations; 

1,500  responses;  75  hours;  not 

applicable  under  3504(h) 
Elvis  W.  Morris  (901)  521-2921. 

•  Extensicm  Service 

Evaluation  of  the  Expanded  Food  and 

Nutrition  Education  Program 

(EFNEP) 
Annually 
Individuals  or  households;  231.800 

responses;  24.400  hours;  not 

applicable  under  3504(h) 
Nancy  B.  Leidenfirost  (202)  447-7151. 

New 

•  Food  and  Nutrition  Service 
WIC  Income  Verification 
One-time  data  collection 
Individualj^or  households;  800 

responses;  580'hour8;  not  applicable 

under  3504(h) 
Steven  Gale  (703)  756-3115. 
Laiiy  K.  Kabatsaa, 

Acting  Departmental  Clearance  Officer,  - 
[FR  Oac.  88-13643  Filed  e-lS-eS;  &46  am] 


Fdod  and  NmrWon  Service 

Donation  of  Food  for  Uee  in  the  United 
Statee,  Ha  Terrltoriee  and  Poeeeeeione 
and  Areaa  Under  Ita  Jurledlction;  Food 
DiatribuUon  Pro9ram 


:  Food  tad  Nutrition  Servicr. 
USDA. 

action:  Notice. 


■MmAlir.TM*  notice  announces  the 
level  of  assistance  fbr  the  Nutrition 
Program  for  tha  Elderiy  (or  Fiscal  Years 
198a  lOIB,  190a  and.ion.  the  i>ei<  Aleal 
level  of  assistance  is  set  atHS^'per 
meal  in  accordance  with  section 
311(aM4)  of  the  Older  Americans  Act  of 
1986  (the  Act),  aa  amended  by  Pub.  L 
10»-175. 

■nvcttVKikATl:  October  l,  1987. 


ITION  CONTACT: 

Susan  Proden.  Chief.  Program 
Adninistratipn  Branch.  Food 
Distribution  Division.  3101  Park  Center 
Drive,  Room  502.  Alexandria,  Vii^ia 
22302  or  telephone  (703)  756-3860. 

•uannMNTARY  wrowiiATiON.  This 
action  whidi  implements  a  mandatory, 
provision  of  section  311  of  the  Act,  has 
been  reviewed  under  Executive  Order 
12291  and  Secretary's  Memorandum  No. 
1512-1  and  has  been  dasalfied  as 
"nonmajor"  because  it  does  not  meet 
any  of  the  criteria  in  the  definition  of 
"major  rule"  in  the  Executive  Order.  It 
will  not  have  an  annual  eflect  on  the 
economy  of  $100  million  or  more,  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal  agencies.  State  or 
local  government  agencies,  or 
geographic  regions,  and  will  not  have 
significant  adverse  effects  on 
:  conwetition.  einployment.  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  Thd 
purpose  of  this  action  is  to  notify  States 
of  the  per  meal  rate  for  donated-food 
assistance  to  be  provided  for  nutrition 
services  under  the  Act  during  Fiscal 
Years  1988. 1988, 199a  and  1901. 

This  notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Management  and 
Budget  review. 

This  notice  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C 
801-612)  and  ther^pre  is  not  subject  to 
the  requirements  of  that  Act. 

In  1988,  section  311  of  the  Act  was 
amended  to  increase  the  authorization 
of  appropriations  for  the  U.S. 
Depwtment  of  Agriculture  (USDA)  cash 
and  commodity  assistance  for  Fiscal 
Years  1985-87  and  to  set  the  level  of 
reimbursement  at  $.5676  for  each  meal 
served  under  Title  III  for  Fiscal  Year 
1988  and  each  fiscal  year  thereafter. 
This  rate  was  to  be  adjusted  annually 
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of 

the 

meal 

isem-ffat 

level*  are  nol 
meals  at  the 
will  notify 
subsequent 
Anna 
Adminntrator. 


to  the  BvaHinHuty 

d  rarfliiS  piugiain, 

r- vn  icfIiin>uiK  each 
macriTeanl98B-4BBl  at 
f  TiAuie  Vme  ^qmpritftod 
idequate  te  i^nfbune 
"7S  rate,  4ie  Department 
tblic  through* 


Date:  June  I 
[FR  Doc  8»-13if  7  FOed  d-lS-88;  MS  ami 


si- 

BaNMHit  IB  |ne  annoRtjr  ilefegBteo  to 
theRegtominiKMernT'Q'R  Z.'flGL  the 
ciaMiSoMinH  ■■■  voBndaiy  ot  the 
TunoBRe  Vf ns  end  9ueiMi.  nivei  are 
estaU  Aad  4jiwiaih.  lands 
apprndMaleMji^  nlle  «n  each  side  tif 
the  TiNdaaaul  IliMr  and  umiHipassUig 
the  followiugl^was: 

Mount  JXablo  $^  *  1iladdian.CdiIoniia 

ReaeatiomlOlttMmfiatimc 
T.1S..R.18EJ 

NW%fiW-|4.  NMSWKSWM. 
Scmici 

T.  1 S..  R. 

Sea  Ik 
SW 

T  lS..JtlS 
Sec&fW 
Sec.  17;  W44{ 
Seclft 
Sec.  19:  Lots 

SEV4NEV4J  KEV4SWVb: 
Sec  20:  NWiimVlfc 

Wild  CtaaslficMon: 

T.1N..R.16E. 
Sec. «:  Lot!: 
Sec.  20:  Lot  4 : 
Sec.  31:  SV^NH 
Sec.32:Lote 

llamdn, 

Portion  of 


tMr)kSW44SWMSWM: 

%SWVk.  S>4SEV«; 
and  3.EVkNWV4.  N%NEV«. 


H.S. 


^^d  ^  _.  _v-.    1  --- 


..  N%S%: 

3  and  a  Portion  of  Lots  L  la 

4BD2,  Itartion  of  M.S.  '35B6, 

libS:  4029.  PeriM  «f  MS. : 


NBMNBM.  NW146W«,««MW% 

m^ 

Sec  33:  Lot^MSk4ll 
SttNW)4.AMttoaarfiftWWM 
ANllaa  gfM.8.  Mtt,  SBK  excepting 
Pottiett  pf  M.&  «(».  9W«%: 

Sec  34:  SWV^NW)^  Jf  VbSI*.  Stfc 
SBVWWK.miSWtK%; 

Sec  3S:  Bortioo  of  MS,  438S.  Portion  «f 
SVfcMBfcW«tWIW%.tC!iS>; 


NWKSBMNWV^  N)48IV«. 
SHSBM.SMNHSEM. 
T.1N..1LVC 

See.  31:  PorttoB  of  Lot  4. 
T.  1 S..  R.  MS, 

Sec  1:  Lot  1.  Portion  of  Let «. 
Xl&.JLt7JL 

Sec  •:  hKfioBnlLBls  1.3.<aad«.Late« 
andT.  WM0nfc.ag«HWKJiM*gi4 

•nfMIVM.  «a«8«¥fflWH.  8% 
NEMWi^  MUflBM.  NIfcSMSBIh: 

S«s.«:SirM: 

Sec  16:  BUMWM.  C  WWItNW^  MEifc 

smftsm«Sfm.  ww%nw%sev^.  s% 

S«B.a:M«Mnfc.SB«aiBW.  m 


Sec  22:  SMiMfKSIir«NBVk.S«b8K^ 

NEV^.  NViSVfc 
Sec  23:SMSWHNW)^  SE%NW)&. 

SWWn%Ufin«SBKlffi%.  S% 

T.l  &.,&.»■.. 

Sec  t:  UMs  tSani  M.  ftrtian  af  tgli«  and 

Kk 
Sec  2:  Lot  <  MW)UW«^MW14; 
Sac  3:  iot  L  8WIU4Wt4.SUfiE)WWW. 

SVmSW%NE)^  EttSW44NEV^. 

SE%NEj4.  iTOStr%.  mg%svrv^ 

fWmSK*.  tlW^SWTftSETfi.  NW% 

NEy«SEW: 
Sec.  4:  SV^St&NEVfc.  SW)4.  W)4SEW.  NEi<i 

SE^,  N%SEViSEV«; 
-     Sec  S:  Lot  8,  Portion  of  Lots  7, 9  and  10: 
Sec  ft  Portiaa  flf  Leu  L  «,  7  and  a,  E% 

NWV^.  EV^5WV4: 
Sec  9:  NViNEMNWVi.  NV«NWV4NEy4: 
Sec  12:  Varion  «f  Lets  1  end  Z 
T.1S..R.19B^ 
Sec.2:MWMiiW^ 
Sec  a:  Lot*  a  and  Z  NW  V4,  SifcNE^ 

Sec.  4:5!UaVi.  Si&mhN^  NVUMVfeSWV^ 

Sec.  S:  S«NE%NWy«.  SVamNEV4. 

svAPh.  fmswv4.  fmN%SEV4. 

SWy4SW*; 
Sec.  6:  S%SE%U«%.  S^«<%SW%, 

S«SW^SB^ 
Sec  7:  NVW^MnV%.lftUllWMiK^ 

Maps  snuwiiig  uie  uueuutny  are 
avaiWUe  for  puUic  review  in  the  office 
of  the  Stanislaus  Forest  Supervisor, 
19777  Greeidejr  Road.  CA  95370;  office 
of  the  Keyonal  Forester,  990  Sansome 
Street,  San  Franctsco,  CA  94111:  Bnd 
office  of  the  dnef,  forest  Service,  South 


B<flfl&^l2fli  andlndi^Msndence 
Aeetrae;  SW..  WaddqgUm.  DC  2025a 


Deputy  Begioiui  fitmm  ta  i 
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Of  No 


AOBlCKJUuBlflactdficattaa 
Artaiinistratka.  USDA. 


tBsBce  is  heiBby  given  that 
the  Rural  BactriBcaGon  AdauustFatioa 
(REA).  pmauarit  la  (he  National 
Euvlmumarttsfl  VtSicy  Act  of  1960.  as 
amended.  teOmncfl  on  Environmenlal 
Quflfity  Ragdilttoiii  (40CFR  Parts  1900- 
19909,  fBoA  KBA  flu  vli  uiuneulid  Poficies 
afln  hvoenBM  frCI^R  Part  1794),  aas 
maoe  a  niaiB|  af  No  Sigiinicairt  ■npaot 
(FONSQ  wfn  napect  la  the  cenftraction 
and  rcAMad  adlnlHea  at  an  anh  dtaposal 
facUity  far  *a  B. ).  StamoMm  Oeclrk 
Posaar  GuBMtfMi  P9SII  fMillly  in 
Caaswilla.  Wiaoaaaia.  Other  aotiwtiea 
include  iha  ctosara  and  abaadoment  af 
the  pRsent  aafa  dispoaal  ladlity. 
contn]oti<^n<of  a  new  city  water  well  and 
extenstioB  oT  fbc  d^  water  maia  in 
Cassville,  Wisoonsln.  Hie  new  adi 
disposal  facility  will  be  located.ln 
Section  29,  T3N,  K5W,  Town  oT 
Cassville  m  Grant  Counly,  'Wisconsin. 
The  proposed  prajectt  will  be  bnjldby 
Dairylaiid  Amer  Cooperative  TDPQ  of 
La  Civsse,  Mrisuunsin. 

FORTUinnEII  WFOMIMnOM  COMTACX: 

REA's  Environmental  Assessment  (EA] 
and  FONSI  and  DPCs  Sorrow's 
Environmental  Keport  tBER)  may  be 
reviewed  at  and  capias  abtained  iroai 
the  «ffioe  of  4he  Diraclac  Northmcat 
Area-£lectric  SBA,  ftaomoeso,  Soaih 
Agriculture  Buikii«.  Wwshimten.  DC 
20250.  telaphane  (SKi  3Ba-l«0a  iir  at  the 
office  of  DPC  janes  W.  Tayior, 
Manager.  2815  Bast  Avenue,  South.  La 
Crosse.  Wiscoasin  54602^0817. 
telephone  number  ^606)  787-125a  duiiog 
regular  business  hours.  Copies  of  the 
BER.  EA  and  PONSI  can  be  obtained 
from  «ther  of  Ifae  oontacls  haled  above. 
All  oooneida  «r  qaeslioBs  afaottU  be 
directed  to  tfw  K£A  oontaot. 

revieared  the  BBR  aabmined  by  DPC 
and  deteiiasBaJ  that  it  repieseats  an 
acoarate  asseBMeat  cf  die 
environmental  inqiacls  of  Aie  propoaed 
project  The  proieot  consists  irf 
constructing  a  new  ash  4fispond  bcSity, 
closure  and  abandonment  of  the  existing 


W^imfl  i»#^>r,/...>^ri^.  y^^V/a||,gg^  ttetfo^ 


aah  dispoMi  tit^  Gonstractiw  jof  •  new 
city  water  well  and  extension  of  the  dty 
water  main  in  GraiM  Coimly,  WisoMosin. 
The  proposed  landfill  site  is  borted 
widiin  E|S  fedlity  and  has  been  dwned 
by  DPC  since  the  original  plant  site  was 
acquired.  The  landfill  site  is 
apiHtMimatdy  213  meters  (700  ft)  sfway 
from  the  E|S  generation  sits  and  there 
are  no  residences  along  &e  road 
connnecting  the  generation  site  and  the 
landfill  site.  The  BER  and  BA 
adequately  consider  the  potential 
impacts  of  die  proposed  project  and 
concluded  that  aiqvoval  of  tfie  ivoject 
would  not  result  in  a  maior  Pisderal 
action  significantly  affectiiv  the  quality 
of  the  human  environment  REA 
determined  th^t  the  proposed  jirbject 
will  have  no  effect  on  air  quality,  water 
quality,  aesthetics,  floodplains, 
wetlands,  important  fannlands.  prime 
rangelands  or  forest  lands,  threatened  at 
endangered  species  or  critical  habitat,  or 
any  property  listed  or  eligiM«  for  listing 
in  the  National  Register  of  Historic 
Places.  REA  has  identified  no  other 
matters  of  potential  environmental 
concern  rekted  to  the  proposed  project. 

Various  alternatives  to  the  proposed 
project  were  considered,  indading  no 
action,  alternative  sites,  purchase  of 
power,  and  alternative  methods  (rfash 
disposal.  REA  detemuned  that  the 
(woposed  project  is  «a  enviftmmentally 
aoxptaUe  ahemative  that  meets  TXK:% 
need  witfi  a  minimum  of  adverse 
environmental  impact.  REA  has 
concluded  that  {Hvject  approval  would 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  Therefore,  the 
preparation  of  an  Environmental  Impact 
Statement  is  not  necessary. 

In  accordance  With  REA's 
Environmental  Policies  and  Procedures. 
7  art  Part  1794,  DPC  advertised  and 
requested  comments  on  the 
environmental  aspect  of  the  proposed 
project  in  the  Grant  County  Herald 
Independent  a  public  weekly 
newspaper  of  general  circulation.  No 
comments  were  received. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  lOSSO-^ural  Electrification  Loans 
and  Loan  Guarantees.  For  the  reasons 
set  forth  in  the  final  rule  related  notice 
to  7  CFR  Part  3015  Subpart  V  in  50  FR 
47034,  Novembw  14, 1985.  this  program 
is  excluded  from  die  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  nmsultation  with 
State  and  local  officials. 


letrnKAoMMB, 

AsaittaatAdminiatmtor.Blaetrio. 

|FR  Dec  IS-iaaatnied  6.».«8(«e4S  u4u*.  1. 
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•::f^deir»1^9tat«.«BdioQil«gffndM.iiMl 
istsRa»jt»d«wlk«.  A  liinttsdiQaiiber  of 
itiBi^Ai'th*  fONpi  are  fv«ilable  to  fill 
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X  Soil  Ctmse^ation  Service. 
U8DA. 

ikcnON:  Notice  of  a  finding  <rf  no 
significant  imjpact 

SUMMMv:  Pursuant  to  iectiM  ioe(2MC) 
of  National  Envinsimental  Policy  Aot  «f 
1900;  the  Cmmdl  on  RniilHmiwfptyl 

Quality  Guidelines  (40  CfR  P»rt  1500]: 
and  the  Soil  Cmiservatioh  Service 
Guidelines  (7  CFR  Part  050);  die  Soil 
Conservation  Service.  U.S.  DqiartiiiMit 
of  Agricultiue,  gives  notice  that  an 
environmental  impact  stetenent  is  not 
being  prepfred  fw  the  Chsnodller 
Watershed.  St  Clair  Coanly,  Alabama. 
KM  MmMtai  INTOWaHQli  odNTAcr: 
Ernest  V.  Todd.  State  Cpnservetkmist 
Soil  Conservation  Service.  006  OpeHka 
Road,  Auburn.  Alabama,  36890, 
telephone  (206J  821-8070. 
•uwi  MMTHwar  wpoimatioii  The 
enviramnental  assesament  of  this 
Federally  assisted  action  indicates  diat 
the  project  will  not  cause  sigiMcailt 
local  regi<riul  OT  national  impacts  on 
the  envfronment  As  e  result  of  these 
findings.£mest  V.  Todd,  State 
Conservationist  has  determined  that  the 
prepenticm  and  review  of  «n 
environmental  impact  statement  are  not 
needed  for  this  project. 

Chandler  MouataiB  Watanhed. 


..eddteea-llaeicdBti  daveleiMd  during 
'  iihe  envfaB— eatal  esseesaeatrare  on 
file  aad  napbe  reviewed  tyoentacdng 
BraestV.TMid. 

Ntf  hdmi^itative  acddn  on 
imptemteitaUcMi  of  tfie  prqMsal  will  be 
taken  tmti)  99id^s  aflsardM  date  of  diis 
piibUcadoniAthePd'     "~    ' 


(This  activity  IS  listsd  in  the  Catalog  of 
Pedsnd  DoeMstic  AssistaaBSHidar  No. 
10«H-Wa|anhed  Prelsctiaa  and  Flood 
PtevaitioiH-«nd.if  sublet  to  the  pjpovtstons 
of  Exsdrtive  Order  US72  wyGh  rpquiras 
MteigiMn^Ciiitd  eonsriistiaa  wim  State 
afi^IpcaldER^ils.) 

Oate:  JuBM  0.  uea 
bMrtV.Todd. 
Stofe  CoiuemitMnift 
PR  Doc.  ab-13S24  Plied  ft-18-61;  %M  am] 
sejuMa  bpot  mis  is  m 


COMMISMON  ON  O  VM.  RIQNTS 


Notice  of  a  Finding  of  No  Significant 
Impact 

The  project  concerns  a  plan  for 
reducing  serius  deterioration  of  die 
resource  base  caused  by  excessive 
erosion  cm  sloping  aropland.  reducing 
loss  of  reservoir  storage  capacity  aid 
reducing  cost  of  local  service  due  to 
sediment  deposition  on  roads  and  in 
dMnageways.  The  plaiued  wmks  cit 
imiHtovwaent  indude  land  use 
conversion  of  180  acres  o^  Tnetg*nal 
cropland,  and  eccelwated  conservatton 
land  treatment  on  1870  acres  of  ^ 
cropland,  inchiding  convnsion  of  15Q0 
acres  of  overhead  big-gun  irrigation  to 
drip  Jrrigadon. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FON^  has  been 
forwarded  to  die  Enviromnental, 
Protection  Agency  and  to  various 


Afondi  Md  NoMco  of  PuMte  MoolInQ 

Netioe  is  hereby  givea^  pursuant  to  the 
piov4si<ms  of  dw  Rmee  aadilRgidationi 
of  Ae  U.S.  ContmissioB  cttOO  Mghts. 
that  the  Califbrhia  Advisoiy  CManittee 
to  die  Commisiton  will  eonvane  at  4:00 
pjn.  and  edjaum  at  8A>  p jn^  on  June  20, 
1088,  at  die  Airport  HUton  HoteL  5711 
West  Century  Boulevard.  Los  Angeles. 
California  90045.  The  purpose  of  the 
meeting  is  program  planning.  The 
discussion  will  focus  on 
recommendations  of  the  subcommittee 
(HI  higher  education  in  CaUfomia. 

Persons  desiring  additional 
informatioii.  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Deborah  Hesse 
or  Philip  Montes.  Director  of  the 
Western  Regional  Division  (213)  804- 
8437.  (TDD  213/804-0600).  Hearing 
impaired  persons  who  wiU  attmd  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
die  Rc|glania  Division  office  at  least  five 
(S)  woridng  days  before  die  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuaqt  to  the  (vovisions  of  die  rules 
and  regulatfameof  the  Commission. 

Dated  at  Washi^iton,  DC  June  8. 1088. 

ActhgStafftJinctor. 

(FR  D0&  aSrlSSZS  Filed  0-15-01;,  li^  am] 


Vqb  fiar>W9»4<ei/i>qimwii|fc  iup»  leKjmtj  Moitowi 


--'■''-  'i^. 


U', 


:'j«i' 


Notice  il  Ini'rtiy  given,  punuant  to  die 
proVtiloiui  AUM  RiMe  auu!  Regiilatioiu 
of  the  US.  C  i*iiiBlMkm«in  Civfl  Ughti. 
that  a  nuteti]  li  offlie  Florida  AdvlMry 
Commi^  t  :^ie  ConuniMkn  frill 
convene  at  I «  ajn.  and  adjourn  at  5.*00 
p.m.  on  June  25, 1988.  at  the  United 
States  Distri  X  Coort  House,  jury 
Assembly  R  Km,  Federal  Court  Squara. 
301 N.  Kfian^  Avenue,  Miami.  Florida. 
The  puffmsei  M  the  meeting  is  to  conduct 
a  communit]^  iorum  on  poUoe/maoority 
community  irilations  in  Miami  and  Dade 
County. 

Persons  desiring  additional 


information, 

to  the 

Committee 

MoorlMad(t 

Binkley. 

Divisioa 

5264)  rnx) 


planning  a  pres«itation 
should  contact 
Midiael ). 
1)  or  John  L 
of  the  Eastern  Regional 
Commission  at  (202-523- 
;/378-8117).  Hearing 
impaired  pei^ns  who  wUl  attend  the 
meeting  and  Require  the  services  of  a 
sign  languagainteipreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  dajiM  before  the  scheduled  date 
of  the  meetias. 

The  meetin  will  be  conducted 
pursuant  to  fte  provisions  of  the  rules 
and  regulati^itis  of  the  Commission. 

Dated  at  WMiiiigtan,  DC  June  8. 1968. 
Susu  |.  Pndi^ 
Acting  Staff  dihctor. 
pit  Doc.  8B-1M28  FUed  e-lS-88;  8:45  ami 

•nt-at-a 


intifftfl  coot  ( 


la*! 


DEPARTMENT  OF  COMMERCE 
Commwriil  DPt<  Adwiaonf 

vOmnHTOV;  I  ^vONNMNIMm 

In  accord^ace  with  the  provisions  of 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  A  and  the  General  Services 
Administret|en  (GSA)  rule  on  Federal 
Advisory  COfunittee  Management,  41 
CFR  Part  10^l«,  and  pending 
consultation  widi  GSA.  the  Secretary  of 
Commerce  intends  to  establish  the 
Commercial  Space  Advisory  Committee. 

The  Conutdttee  will  advise  the 
President,  tnsough  the  Secretary, 
throu^  the  Associate  Deputy  Secretary, 
on  how  the  National  Space  Poli^  and 
Commerdaifoace  Initiatives,  as 
announced  ^^bruary  11. 1988,  might  best 
be  implemented  and  institutionalised. 

The  Comi^ttee  will  consist  of  fifteen 
members  to  j^  appointed  by  the 
Secretary  tci  assure  a  balanced 
representatioi  of  aerospace  and  non- 
aerospace  FJortune  600  corporations,  the 
academic  cqauminity  and  state 


govermws. 


The  Committee  win  function  soMy  as 
aaadviseiy  body.  >nd  in  compUanoe 
with  provislaM  oflhe  Federal  Advisory 
Commtttee  Aet  Hie  diarter  will  be  filed 
under  the  Act,  fifteen  deys  of 
publiQatkm  of  diis  nottoe. 

kiterested  persons«re  invited  to 
submit  commeBls  regarding  dw 
establishment  of  this  oommittee  to  Laura 
B^e,  Dtoector  of  Spedal  Programs, 
Office  of  Commercial  Space  Programs, 
U.S.  Department  of  Commerce, 
Washk^n,  DC  2023a  Telephone:  202/ 
377-8125. 


\ 


Date:  June  9. 1988. 
ShaOya  MoCaflrey, 
Aaeociate  D^wty  Secretary. 
[PR  Doc.  88-19818  Filed  6-15-88: 8:46  ao^ 
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iiiiMiiraofiBi  iraoe  iuB«nMwaiion 
(A-888-706] 

AntldiMiplne  Duly  Order  Of  Sale*  at 


iTitfihf  fmaa  lanan 
action:  Notice. 


{ In  separate  investigations 
concerning  butadiene  acrylonitrile 
copolymer  syndwtic  rubber  (nitrUe 
rubbor)  bom  Japan,  the  United  States 
Departtnent  of  Commerce  (die 
Department)  and  the  Uniteid  States 
International  Trade  Commission  (the 
rrC)  have  determined  that  nitrile  rubber 
from  Japan  is  being  sold  at  less  than  fair 
value  and  that  sales  of  nitrile  rubber 
from  Japan  are  materially  injuring  a  U.S. 
industry.  Therefora,  based  on  these 
findings,  all  unliquidated  entries,  or 
warehouse  withdrawals  of  nitrile  rubber 
for  consumption  fit)m  Japan,  made  on  or 
after  February  12, 1968,  the  date  on 
which  the  Department  published  its 
"Preliminary  Determination"  notice  in 
the  Federal  Register,  will  be  liable  for 
the  possible  assessment  of  antidumping 
duties.  Further,  a  cash  deposit  of 
estimated  cmtidumping  duties  must  be 
made  on  aU  such  entries,  and 
withdrawals  from  warehouse,  for 
consimiption  made  on  or  after  the  date 
of  publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 
VRCnVf  DATC  June  16. 1988. 


IkTMN  CONTACR 

Debra  Conner  (202)  377-1778  or  Michael 
Ready  (202)  377-2613,  Office  of 
Investigations.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  2023a 
auaaiaMBNTAiiv  agoawaTioii:  The 
product  ct^ered  by  this  order  iS:  —  ■t.-.^i  j  -^ 


batadiene  aci^oniMle  copetyaier 
synthetic  rubber  (altrlle  robber)  not 
eonteining  •nMere,  plgawnta,  or  rahtee^ 
processing  ebemiciris,  as  provtdad  Cor  in 
die  Tariff  Sdieduim  t^the  UnittdStateg 
AnnotoCecf  (T8U8A)  iteninumber 
446.1511.  The  correspooting 
Harmonlxed  System  ^IS)  number  is   ' 
446.59.00. 

In  accordance  with  section  73S(a)  of 
die  Tariff  Act  of  lOSa  as  amended  (19 
U.S.C  1673d(a)T  (dw  Act),  on  April  25, 
1908,  die  Department  aude  its  final 
deteraninaflon  that  nitjrile  rubber  from 
Japan  is  being  sold  at'lelts  than  fafar 
value  (53  FR 15436,  ^iril  29, 1968).  On 
June  10, 1988,  in  accordance  with  section 
735(d)  of  die  Act.  die  ITC  notified  die 
Department  that  such  imports  materially 
injure  a  U.S.  industry. 

Therefore,  in  aooordanoe  widi  section 
736  of  die  Act  (19  V&C  l67Se),  die 
Department  directs  United  States 
Customs  offiotts  to  assees,  upon  further 
advice  by  the  administeriiig  audiority 
pursuant  to  section  736(a)(1)  of  the  Act 
(19  U.S.a  1673e(a)(l).  antidanqiing 
duties  equal  to  die«BM>unt  )ry  which  the 
foreign  market  value  of  the  merdumdise 
exoMds  die  United  States  price  for«ll 
entries  of  nitrile  rubber  from  Japan. 
These  antidumping  duties  will  be 
assessed  on  all  unUqitidated  mtries  of 
nitrile  ruUier  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  Febraary  12. 1968,  the  date  on 
whidi  the  Dqmrtment  puUished  its 
"Preliminary  Determination"  notice  in 
die  Federal  Ra^irtar  (53  FR  4193). 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margins  noted  below: 


Maraitadurare/ProducerB/Exporters 


Nippon  Zaon.. 
All  Olhara... 


avaraga 


146.50 
146.50 


This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
nitrile  rubber  from  Japan,  pursuant  to 
section  735(d)  of  die  Act  (19  U.S.C. 
1673d(d))  and  S  353.48  of  die  Commerce 
Regulations  (19  CFR  353.48).  We  have 
deleted  firom  the  Commerce  Regulations. 
Annex  I  of  19  CFR  Part  353,  which  listed 
antidumping  duty  findings  and  orden 
currendy  in  effect  Instead,  interested 
parties  may  contact  the  Central  Records 
Unit  Room  B-090,  Import 


BEST  COPY  AVAILABLE 


22554 
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Administration,  for  copies  of  the 
updated  list  of  orders  currenlly  in  eSiect 
This  notice  is  published  in  accordance 
with  section  735(d)  of  the  Act  (19  UAC 
1673d(d))  and  S  353.48  of  the  ComoMrce 
Regulations  (19  CFR  353.48). 
Joseph  A.  Spatrioi 

Acting  AatmiaiU  Stentaryfortn^art 

Administration. 

June  m  isaa. 

(FR  Doc.  88-UeS4  Rled  6-1S-6S;  •c4S  an) 

BIUJNSCOKM* 


Review  on  Certain  Flal- 


Short-Supply 
Rotted  Steel;  Request 


AOENCY:  Import  Administration, 
International  TYade  AdministratioQ, 
Commerce. 

ACTION:  Notice  of  requests  for 
comments. 


SUMMARV:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S.-EC  and  U.S.-Korea  Arrangements 
Concerning  Trade  in  Certain  Steel 
Products  and  Paragraph  8  of  the  UA- 
Japan  Arrangement  Concerning  TTade  in 
Certain  Steel  Products,  witfi  respect  to 
certain  flat-rdled  steeL 

date:  Comments  must  be  submitted  on 
or  before  Jane  27, 1988. 

ADDRESS:  Send  all  comments  to 
Nicholas  C  Ttdetwo^  Director,  Offiioe  of 
Agreements  Compliance,  iaaport 
Administratiaii.  VS.  Dqwrteient  of 
Commerce.  Room  7868, 14tb  Street  and 
Constitution  Avenue  NW..  Washin^on. 
DC  2023a 


FOR  HMTHK  eyOWSMIWW  CONTACT: 

Richard  O.  WeiMe.  Office  of 
Agreements  Com|rfiance,  Import 
Administration,  U.Sw  Department  of 
Commerce.  Room  7886, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  2023a  telephone  (202)  377-0159  or 
telefax  (202)  377-1388. 

SUPPIEMBITARV  MRMMATION:  Article  8 
of  the  U.S.-EC  and  U.S.-Korea 
Arrangements  Concerning  Trade  in 
Certain  Steel  Products,  and  Paragraph  8 
of  the  U.S.-)apan  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products,  provides  that  if  the  United 
States  determines  that  because  of 
abnormal  supply  or  demand  factors,  the 
U.S.  steel  industry  will  be  unable  to 
meet  demand  in  Ote  United  States  for  a 
particular  product  (including  substantia 
objective  evidence  such  as  allocation, 
extended  delivery  periods,  or  other 
relevant  factors)  an  additional  tonnage 
shall  be  aUowed  for  such  product  or 
products. 


We  have  received  a  abert-Mipply 
request  far  certain  hot-toUed  steel 
meetkig  irade  SO  of  dM  Amerieaa 
Society  of  Testily  Matviab  A  570  or  A 
607  specificatieBs;  ia  tUckneasea  of 
a054,  OJOn,  and  0007  lack  widdis 

rangii^  firoa  42  to  48  ndheK  BiiU  edgv 
and  in  coils  we^hk^  ISJIOO  to  25^000 
pounds^ 

Any  party  interested  ia  irwafnting 
on  this  raqoest  ahouki  aMd  written 
comments  at  soon  as  poseibia.  asd  no 
later  than  Jane  27,  ttBA,  Commeota 
should  focus  on  the  economic  factoit 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  fai  a  public  Hie. 
Anyone  sabmitting  business  proprietary 
information  should  deariy  ident^  the 
ifuoinv98  piupiieiBf  y  pomon  or  tne 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  pubUc  file.  The  poblic  file 
will  be  maintained  in  the  Central 
Records  Uirit.  Room  B-OOO,  Import 
Administration,  U.S.  Department  of 
Commerce  at  the  above  address. 
Joaeph  A.SpeiriBi, 

Acting  Assistant  Secretary  for  higtort 

Adminietntion. 

June9,19S& 

[FR  Doc.  8B-1385S  Filed  6-15-88;  MS  am) 

aaUNG  COK  SSIS-OS-N 


NaUonsI  Oeeanic  and  Atmospheric 


[Oocfcat  No.  80520-S120) 

Foreign  FMdho:  Bsrino  Sea 
Fishermen's  Asoodstion 

AOENCK  Netionat  Marfaie  FMieriet 
Service  (NMFS),  NOAA,  Commerce. 
ACTKNC  Notice  of  decision  on  petitian 
for  rulemaking:  Bering  Sea  Rshermen's 
Association. 

SUMMNV:  NOAA  pabhahes  notice  of  its 
dedsion  on  e  pedtioB  for  ndemaldag 
submitted  by  die  Beiii^  Sea  PIsherman'a 
Association.  The  notice  sumawrizet  the 
comments  received  and  NOAA's 
decision  not  to  Badertake  the 
rulemakkig  requested  by  dw  petitiaa  et 
this  time.  The  efsmiy  cmtiaaes  to  woik 
to  develop  a  comprriieiiaive  sohilian  to 
address  issues  reletii^  to  dw  harvest  of 
U.S.  exclusive  ecoaooiic  lone  (EEZ) 
resources  from  waters  lieyond  the  EEZ. 

SUPPLEMENTAKVI 


Background 

NOAA  peUiahed  e  notice  of  reoiipl  of 
a  petition  farralemeUog sobndtted  bjr 
the  Bering  See  Ftskarasaa's  Asaociatksi 
on  November  S.  1807  (52  FR  42400).  The 


the  Magnuaon  Fishery  Conservation  and 
Management  Act,  ^iagnoson  Act)  16 
U.S.C.  lam  et  seg.  to  adopt  a  rule 
prMdbftfaig  foreign  flsUag  for 
anadromous  ipedes  of  U.S.  ori|^  in  the 
international  waters  of  the  North  Pacific 
Ocean  and  the  Bering  Sea.  liie  rule 
submitted  provided  for  observer 
coverage  and  a  permit  system  for  any 
fishfaig  for  anadromous  species  outside 
the  EEZ.  PeQtioners  also  proposed  that 
foreign  fishiqg  for  anadnuBous  species 
be  defined  to  incKide  fishn^for 
anadromous  species  be  defined  to 
indode  fishing  by  a  foreiga  fishing 
vessel  for  squid,  pdlodi.  and  other 
nonanadromous  species  in  the 
international  waters  of  the  North  Pacific 
Ocean  and  Berii^  Sea  at  times  of  the 
year  and  with  gear  tfiat  can  taaaonably 
be  expected  to  result  in  die  taking  of 
anadromous  apedes.  The  notice 
provided  a  60^y  mmnnumt  period. 
NOAA  extended  the  coounant  period  on 
the  petition  for  rulemakiqg  at  52  FR 
49464  (December  31, 1987).  until 
February  29. 1088,  at  the  request  of  the 
North  Padfic  Rshery  Management 
Council. 

Eight  coBuaeats  were  received.  These 
were  from  the  Governor  of  Alaska;  the 
U.S.  Coast  Guard;  die  Department  of 
State;  the  American  K^  Seas  Fisheries 
Assodation;  Garvey,  Sdnibert  end 
Barer  (on  behalf  of  the  ^ipan  Firiieries 
Assodation);  ftefessoi  Wfflam  T. 
Burke;  Harold  ^arck  and  Aseociates; 
and  tlie  North  Peciiki  Pfsneiy 
Management  Coundl.  The  majority  ojF 
comments  opposed  issuing  a  nde  in 
response  to  the  petition  and  are 
summarized  as  follows:  The  Secretary 
has  no  jursidiction  to  regulate  foreign 

beyond  Ae  US.  EEZ;  Hm  ddBcah  to 
determine  the  country  of  origin  of  each 
anadrooKwa  fish;  hr-nwdiing  qaeations 
of  intemetianel  lew  maet  be  coasidered 
in  relation  to  U.S.  enforoement  authority 
beyond  the  EB2;  d»  snggMled 
regulation  is  in  conflict  widi  Article  86 
of  dw  United  Notions  Lew  of  dm  See 
Treaty  (IMCLOS);  iaeuflkJeut  sdenttfic 
information  ia  evadable  to  sappott  the 
reqneetad  rule:  the  petttion  rriiee  on  en 
improper  intetpseietfan  of  dw  Megnuson 
Act;  and  dm  taggsettid  ecticn  is 
inconeisteul  widi  ^  Segefy's 
interpeetetion  of  dw  Mi^nason  Act  diet 
die  foieign  celeb  of  ipedes  fdly  utBiaed 
by  thn  rtnmssrtr  lialaili j  bii  ■iriaiiiu J. 
but  not  proUbHad.  Three  ccauMats 
favored  die  petition  far  ndsmeking  mid 
are  samamtaed  es  faBoew:  The 
suggested  rnle  would  greedy  reduce  high 
seas  interception  of  Alaska  sabaon  and 
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steelhead  aiu^  brovide  for  better 
enforcement;  A  nd  it  would  prevent 
foreign  fleets  fe  001  fishing  on  stocks  of 
U.S.-origin  anUdromous  fish. 

Discussioa 

NO AA  has  K  oQsidered  the  petition 
and  comments  in  conjuction  with  other 
issues  relating  to  the  management  of 
U.S.  resource!  |taken  in  foreign  fisheries 
conducted  bei^d  the  EBZ.  For  the  time 
being.  NOAAJ  has  decided  not  to 
undertake  th^  iequested  rulemaking  for 
the  following  neasons:  (1)  NOAA  is 
unable  to  adqness  satisfactorily  the 
practical  considerations  relating  to 
enforcement  ef  the  action  proposed. 
NOAA  continues  to  examhie  the 
available  sci^ace,  as  well  as  U.S. 
boarding  authority  and  sanctions,  in  the 
context  of  enl  ardng  salmon  interception 


prohibitions 
scientific 
considerable, 
is  difficult  to 
illegally  a1 
current  sdeni 
permit  reliabi 
individual 
Theprindi 
stocks  of 
pattern 
separation 


yond  the  EBZ.  While 
ledoe  about  salmon  is 
is  far  from  complete.  It 
ive  tfiat  U.8.  sabnon  are 
a  vessel  because  the 
methodologies  do  not 
identification  of 
as  U.S.-origin  fish. 

used  for  tracing 
are  area  tagging,  scale 
and  electrophoretic 
teins.  These  procedures 
are  generally  ipoepted  by  the  sdentific 
community  m  1  capable  of  indicating  the 
origin  of  sunio  itocks.  However,  eadi 
mettod  is  sul  lect  to  challenge  when 
applied  in  en  iroeiDent  actiwit.  Scale 
pattern  analy  im  do  not  guarantee 
accurate  lemjin  aa  the  method  is  subject 
interpretations  and 
nsoftteana^ts. 
pattern  data  base  does 
lies  for  all  age  groups 
iphical  areas,  and  is 
to  some  degree  of 
phoretic  analysis 
involves  a  c^matographic  separation 
procedure  wo4re  am^  adds  from  a 
fish  are  sepaMted  on  a  gel  plate  and 
analyzed.  To|(rovide  valid  results, 

preserved  at  very  low 
-60*  to  -80  *q  to  avoid 
luently.  application 
preserved  in 
boxes  may  provide 
Its.  While  tagging 
table  evidence  as  to  the 
ividual  fish,  very  few  fish 
__  identification 

techniques,  sltkas  mitochondrial  DNA 
analysis  and  VTIR  analysis  of  scales, 
are  still  undepi  development  None  of  the 
methods  meiMonedL  excluding  tagging, 
are  equally  d^ective  for  all  species: 
moreover,  al|  kre  time-consuming, 
require  special  equipment  and  training, 
and  are  ther^lore  done  only  in 
shorebased  1 1  loratories.  Furdwr, 


totheindi 
differing 
Further,  die 
not  include 
and  from 
therefore  sul 
uncertainty. 


samples  musf  j 
tempereturea  [ 
degradation, 
of  this  met 
normal 
inaccurate: 
provides  ine^ 
origin  of  an 
are  tagged. 


reliability  of  the  determfaiations  varies 
statistically  by  technique,  species,  and 
individual  sanq>le.  While  die  continent 
of  origin  can  be  readily  determined, 
differentiating  between  U.S.  and 
Canadian  fish  is  difficult,  and  the 
distribution  of  intenningling  stocks  of 
North  American  and  Asian  stocks 
further  complicates  the  situtation.  In  the 
areas  of  overlap  there  is  no  meaningful 
way  to  predict  proportions  of  fish  that 
will  be  encountered  because  numerous 
factors  (strength  of  a  year  group, 
weather  patterns,  ocean  temperatures, 
etc.)  influence  migration.  Analytic 
techniques  used  to  determine  country  of 
origin  require  a  stable  laboratory 
environment  to  be  accurate;  at-sea 
testing  is  not  yet  technologically 
feasible.  ConsequenUy,  identifying 
precise  areas  and  times  when  U.S.-origin 
salmon  are  certain  to  be  present  as 
suggested  by  die  petition,  is  not 
currendy  possible. 

(2)  NOAA  recognizes  that  under  the 
Magnuaon  Act  die  United  States  has 
jurisdiction  over  U.S.-or^in  salmon 
beyond  the  EBZ  except  i^n  they  are 
found  within  die  EEZ  of  another  nation. 
The  United  Nations  Convention  on  the 
Law  of  the  Sea  (UNCLOS)  also  provides 
diet  states  in  whole  rivers  anaibomous 
stocks  originate  shall  have  the  primary 
interest  in.  uid  reqionribUity  for.  such 
stocks.  Thou^  tte  U.8.  government  did 
not  sign  dieUNCLOS,  die  Presid«it  has 
stated  dw  U.8.  intention  to  accept  and 
act  in  accordance  wi  A  its  provisions 
relating  to  traditional  uses  of  die  oceans, 
which  generally  confirm  existing  law 
and  practice,  llie  US.  Departm«at  of 
State  (DOS)  fuHher  confirms  diet  U.S. 
policy  is  to  exercise  jurisdiction  over 
anadromous  fish  coiuistent  vMi  Article 
66  of  UNCLOS.  In  pertinent  part  article 
66  provides  diat  "Enforcement  of 
regulations  regarding  anadromous 
stocks  beyond  the  exclusive  economic 
zone  shall  be  by  agreement  between  the 
state  of  origin  and  other  states 
concerned."  In  accord  with  Article  66, 
and  U.S.  policy,  NOAA  is  working  with 
the  DOS  to  ensure  effective  flag  state 
enforcement  of  U.S.  regulations 
governing  U.S.-origin  anadromous 
stocks  beyond  die  U.S.  EEZ. 

Hie  United  States  is  cuirendy 
woridng  to  develop  a  fishery 
management  regime  for  fisheries  beyond 
the  EEZ  that  «v^  protect  die  long-term 
viability  of  all  Bering  Sea  resources, 
including  anadromous  species,  and 
provide  for  the  collection  of  reliable 
sdentific  information  on  conservation  of 
diose  resources.  To  this  end.  (a)  NOAA 
publisbed  on  April  25. 1968,  (53  FR 
13410)  an  emergency  nde  changing  the 
definition  of  fish  to  indude  fish^  taken 


outside  die  EEZ:  (b)  NOAA  published  on 
April  25. 1966  (53  FR  13422)  an  advance 
notice  of  proposed  rulemaking  seeking 
comments  on  options  to  respond  to 
illegal  fishing  in  die  U.S.  EEZ  of  die 
Bering  Sea,  as  well  as  the  possibility  of 
harvests  in  adjacent  areas  that  threaten 
U.S.  stocks;  (c)  NOAA  has  met  and  will 
continue  to  meet  with  the  Soviet  Union 
(whose  waters  adjoin  our  EEZ)  to 
discuss  joint  concerns  over  the  Central 
Bering  Sea;  (d)  NOAA  will  also  be 
meeting  with  the  Japanese  during  the 
summer  of  1968  to  discuss  a  variety  of 
fisheries  enforcement  issues  in  the 
Bering  Sea  (induding  illegal  harvests  of 
salmon);  and  (e)  the  United  States  and 
the  Soviet  Union  have  agreed  to  invite 
sdentists  from  concerned  countries  to  a 
scientific  symposium  during  the  summer 
of  1988  to  address  the  conservation 
requirements  of  Bering  Sea  fishery 
resources:  and  (f)  NOAA  is  working 
with  the  DOS.  die  U.S.  Coast  Guard,  and 
other  Federal  agendas  to  seek  greater 
information  about  unregulated  driftnet 
fishing  activities  beyond  our  EEZ  diat 
may  be  adversely  affecting  UUS.  marine 
resources.  The  newly  enadcu  Driftnet 
Imped  Monitoring.  Assessment  and 
Control  Ad  of  1987  provides  die  means 
for  the  United  States  to  enter  into 
monitoring  and  enforcement  agreements 
with  foreign  nations  regarding  driftnet 
fishmg  which  results  in  die  taking  of 
U.S.  marine  resources,  induding  salmon, 
on  the  high  sees.  NOAA  recendy  asked 
dw  DOS  to  immediately  initiate 
negotiations  with  aanoenied  Asian 
countries  on  these  issues. 

In  view  of  die  above.  NOAA  believes 
it  wotdd  be  piremature  to  promulgate  a 
rule  responding  to  the  petition  sid>mitted 
by  the  Bering  Sea  Fishermen's 
association.  NOAA  will  continue  to 
woric  with  the  DOS  to  arrive  at  long- 
term  solution  to  international  fishery 
issues  that  bear  upon  the  protedion  of 
U.S.-origin  anadromous  species  in  the 
Bering  Sea.  The  agency  has  concluded 
that  undertaking  the  rulemaking 
suggested  by  the  petitioner  at  this  time 
is  likely  to  compromise  these  ongoing 
efforts  t^iile  offering  little  in  the  way  of 
actual  stock  protection  due  to  the 
inherent  practical  difficulties  of 
enforcement.  NOAA  choose  to  continue 
efforts  to  establish  a  comprehensive 
management  regime  applicable  to  all 
resources  in  the  Central  Bering  Sea  and 
the  North  Padfid  Ocean.  These  efforts 
are  intended  to  produce  better  scientific 
information  and  techniques  to  ensure 
the  long  term  viability  of  U.S.-origin 
anadromous  fish. 


.i^^^an^^i 


22556  FedMri  Ri^ar  /  Vol  53.  Ng  116  /  Thawday.  Jmw  Ml  Mt  /  Wottcae 


Dated  June  la  isea. 
iiumW. 


Assistaat  AdminiatratorforFia/tenm, 

National  Marine  Fiahenea  Service. 

[FR  Doc.  88-136S2  Filed  e-U-«8;  4flO  pnl 


DEPARTMEMT  OF  DEFENSE 
Office  of  ttw  Secretary 

Department  of  Oefanae  Wage 
Cowmittee;aoaadl 


Pursuant  to  the  provisions  of  section 
10  of  Pub.  L  92-483,  the  Federal 
Advisory  Cbnmiittee  Act  notice  is 
hereby  given  tfiat  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday,  July 
5. 1088;  Tuesday,  July  12. 1988;  Tuesday. 
July  19, 1988;  and  Tuesday,  July  26, 1988 
at  lOKH  a.m.  in  Room  1E801,  The 
Pentagon,  Washington,  DC. 

The  Committee's  primary 
responsibility  is  to  ccmsider  and  submit 
recommendatifms  to  the  Assistant 
Secretary  of  Defmse  (Force 
Management  aad  Personnel)  ccmceming 
all  matters  involved  in  the  development 
and  authoriiatioo  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Pub.  L  9^-392.  At  this 
meeting,  the  Committee  wrill  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d] 
of  Pub.  L  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C  SS2b.''  Two  of  the  matters  so 
listed  ate  those  '^ated  sdely  to  the 
internal  personnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  552b.(c)(2)),  and 
those  im^ving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  5Si;dx(cX4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy)  hereby  determines  that  all 
porticms  of  the  meeting  wnil  be  closed  to 
the  public  because  the  matters 
considered  are  related  to  the  internal 
rules  and  practices  of  the  Department  of 
Defense  (5  US.C.  562b.(c)(2]),  and  the 
detailed  wage  data  considered  by  the 
Conunittee  during  its  meetings  have 
been  obtained  from  ofHcials  of  private 
establishments  ivith  a  guarantee  that  the 
data  will  be  held  in  confidence  (5  U.S.C. 
552b.(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairraan 


coBceniiag  matfers  believed  to  be 
deserving  of  the  Coanatttei^a  atteatioo. 

Additioaal  k^DfflMtioB  coaoeiBing 
this  marting  any  be  obtainedby  wiitiag 
the  ChaimaB.  Department  of  Defense 
Wage  Gemaattee,  Room  SD261  The 
Pentagon,  Wadiington.  DC  28301. 
LM.Bsmam, 

Aheraatt  OSDFmlerallU^tterUaiaon 
C^fkar,  DepartmiaH  afOefeaae. 

juaemuaa 

(FK  Doe.  aa-iaeiO  FHed  e-IS-aS;  MS  nnl 

BIUJNO( 


DEPARTMEMT  OF  BIERGY 


Commiaaion 

(Docket  Noe.  QFW-399-00Q,  el  aL] 

Newfeay  Corp.  at  aL;  Elaclrte  Rata, 
Smafl  Poapar  PradueHofii  and 
interlocking  FNinga 

Take  notice  that  the  follovring  filings 
have  been  made  with  the  Commission: 

1.  Nawbey  CoipocatioD 

(Docket  Na  QF8S-399-O00I 
)une9.1S88 

On  May  24. 1988.  Newbay 
CorporaticM)  ( AnpUcanQ  of  800  Hingham 
Street.  2  North.  Rockland.  MA  02370 
submitted  for  filing  an  application  for 
certification  of  a  fadhty  as  a  qualifying 
cogeaeration  facility  pwsuant  to 
§292.207  of  the  Comauaaioa's 
regulations.  No  detenninatioa  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Hie  t(^]|>ing-cycle  cogeneration 
facility  will  be  located  in  Cast 
Providence.  Rhode  Island.  The  facility 
will  consist  of  a  coal-fired  ateospheric 
circulating  fluidized  bed  combuetion 
boiler  with  a  condensing  extraction 
steam  turbine  generator.  The  turbine  has 
extraction  capability  to  provide  steam 
for  process  uses.  The  usefid  tbonal 
enogy  output  of  the  facility,  which  «will 
be  in  the  form  of  steam.  wUl  be  used  by 
the  Highland  American  Corpoiatioa  of 
East  Providence  in  the  board  dryer  of 
their  fiber  gypaura  board  plant  Tiie  net 
electric  power  productioa  capacity  ^ 
the  facility  will  be  72.5  megawatts. 

Comment  date:  Thirty  days  from 
publication  in  the  Fednal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Enraa( 

(Docket  No.  QFB5-116-0011 
June  la  1988. 

On  May  24. 1988.  Enron  Cogeneration 
Conpaiy  tApplicant),  of  Three 


Riverway.  Seite  200a  Houeton,  Texas 
77056.  tabaritlad  for  filing  an  en»lication 
for  reoeitifiGation  irf  a  fadlily  ee  e 
qualifying  oegeneretion  hcffity  porsaant 
to  (282.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  of  May  24. 1988, 
constitutes  a  complete  filing. 

Ilie  facility,  whicb  caaatenced 
commenaai  opetatianoa  May  1. 1987.  ia 
located  ia  Texaa  City.  Galveston 
Coonty,  Texas,  aear  the  Union  Carbide 
Corporation  dieniicel  pleat 

By  order  iesaed  oa  Kfardi  28, 1986.  the 
Conuaissicn  granted  certificetion  of  tfie 
previons  facilily  ee  e  qual^ping 
cogeneretion  fecUity  (39  PERC  162.984). 
The  facility  has  aot  been  modified  from 
Bie  descnptioB  of  me  fecnity  included  in 
uie  ori^nal  application. 

The  curretit  recertificatlon  is 
requested  due  to  a  proposed  change  in 
the  ownersh^  of  tlw  Applicant,  which, 
through  a  second-tier  whoDy-owned 
subsidiary,  owns  the  cogeneration 
facility.  A  proposed  chenge  in  the 
ownership  of  the  Applicant's  issued  end 
OHStanding  shares  of  coamion  stock  will 
result  in  a  otihty  (DoanniaB  Resoorces, 
In&  or  one  of  its  subsidieries)  equity 
ownership  interest  in  the  fadbty  which 
will  not  exceed  90% 

Comment  date:  Thirty  days  from 
poUication  in  thefederel  Regbter,  in 
accordance  with  Standard  Paragraph  E 
at  die  end  of  tfds  notice. 

S.  Cential  Iffiads  Pnblic  Service 

[Docket  No.  BR8B-<aM)001 
)«UM  13.1888. 

Take  notice  that  on  May  31. 1988, 
Central  Illinois  Public  Service  Company 
(CIPS)  tendered  for  filing  a  new 
Interconnection  Agreement  dated  Jane  1, 
1988  between  CIPS  and  Kentucky 
UUlities  Company  (KU). 

The  new  InteroonnectioB  Agreement 
is  intended  to  KfUmcm  in  its  entirety  the 
presenUy  effective  tnterconnection 
Agreement  between  KU  and  CIP&  The 
new  Interconnection  A^eement 
contains  piepoeed  reciprocal  Service 
Schedules  for  Emeigeiicy  Bheigy,  Short- 
Term  Vovnx,  Short-Tenn  Rrm  Power, 
Non-Displecement  Energy  end  Term 
Energy.  ) 

Copies  of  this  filing  have  been  sent  to 
the  Kentucky  Utifities  Company,  the 
Illinois  Conuaeice  Commission  and  the 
Kentucky  Public  Service  Commission. 

Comment  dote:  Juae  27, 1986.  in    . 
aooordaace  with  Standard  Pera^eph  B 
at  the  end  of  tUa  aotioe. 
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itu  AfranMBt 
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!  exialteg  Serrioe 


4.PublicSenitoGa 

■-^  3 

[  Docket  No.  0HB-M1-QOO) 
lune  111988.     \ 

T«kc  notic*  that  «a  |HBe  1.  isaa 
Public  Setvic4{ConyMBy  of  ImBum.  tac 
(PSI)  tenderall  «or  fi]ii«  pMRMitt  la  the 
Power  Coar«Mi  utioo  AflraeoMnt  batwc 
PSI  and  Wabaih  VaUey  Pow«r 
AModatkm.  ^  tc.  (WVPA)  a  Sixth 
Supplemantal  i^graament  to  bacon 
efFective  August  1, 1988.  pursuant  to  Part 
35.2  of  the  Qffiniasion'a  r 

TheSixthI 
iBodifieathej 
Service! 
«^ch« 
Schedule  H. 

Copiee  of  4>k  fittag  were  served  upon 
Wafaaafa  Vall^W  Pdvmt  Asaodatton.  he 
andtbeMisbB  Utibty  Ragobtoiy 
Comnfiiirtoii  1 1 

Comment  dkle:  June  27.  MM.  in 
accordance  with  Standard  Paragtaph  E 
at  the  end  of  ^s  noSoe. 

5.  Boston  Ediaon  Caaipaajr 

[Dodcet  No.  Etka  448  anoj 
lune  13, 1988 

Talce  notic^lhat  on  May  31. 1868^ 
Boston  Edisohi  Company  (Edison] 
tendered  far  fibng  SintplaneBt  No.  1  to 
Rate  SchedakKFBRC  No.  ISi  which  is 
agreeasnt  fof  Mm  sale  of  power  to 
Public  ServicMGoiivany  of  New 
Hampafaire.  n*«uaat  to  die  power  sales 
agreennnt.  oaia  monthly  basis  Btfisoii 
wiD  sell  to  PSl|ni  varjring  aaioonts  of 
pow«  fnm  oKtaiD  liseignalid  Bdhon 
jet  taUae  sBJiia. 

EdisoB  reqf^sts  waiver  of  die 
CoBamiBSWB's  laolioe  reQuueiuenls  to 
permit  Suppla^sent  Na  1  to  die  power 
sales  ^gnwMietat  to  become  e&ctive  as 
of  May  1.198a 

Copies  of  the  filling  have  been  served 
upon  PSNH  afad  on  die  Defrartoient  of 
Public  Utiliti^f  of  the  CommonweaMi  of 
Massachuset 

CommetUi 
accordance  1 
atthcaadoff 

D>  Alaoania  niwar  CjQiiipany 
[Docliet  Na  EIU»-43S-a») 
June  13.  igML  | ! 

Take  notio^idiat  oa  May  St.  1MB. 
AlabaaMiPoij>arriipiiiy(APOQ| 
tendered  far  (i^  Aaendaaaat  Nol  1  to 
the  IntetcoMkBiian  Agraenent  between 
APCO  and  Atabaau  BlaclriB 
CoopaiaUwa.  itic.  (ABq^  tugether  writh 
new  Service  feheduia  RP  (Rsaum 
Poaldng  C^4ky)  froa  AK»  to  ASC 
Under  die  Se^Mce  sdiedi^  APOO 
would  make  available  and  AEG  would 


127.1986.  in 
I  Standard  Pasagraph  E 

1  notice. 


purchase  oertam  I 

capacity  during  die  petted  Jane  1, 1«M 
dnmgh  December  31. 1888.  at  whidi 
time  die  schedule  expires  and 
temnnates.  ABC  is  entitled  to  schedule 
the  capacity  fai  accordance  with  its 
needs,  but  utilization  cannot  exceed  a' 
ten  percent  [lOX]  capacity  factor  over 
the  stated  7  moarth  term.  The  achadule 
provides  for  a  monthly  capacity  charge 
cmd  eneisy  charges,  together  vridi  a 
transmission  service  charge  under 
certain  apadfiad  drouautaacea.  This 
new  schedule  ia  added  to  and 
incoiparated  in  the  exiating 
Interconnection  Agreement  through 
Amendaseat  No.  1.  dwreiiy  fwrilitating 
TraiisarmHis  parsaanK  to  lae  otaar  terms 
and  conditions  govaraiog  dto 
interconnection. 

Comment  date:  June  27. 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Iowa  Pinnc  Service  Cleiupauy 
[Dodcet  No.  ERas  *H  080] 
June  13. 1888. 

Take  notice  that  on  May  31. 1988, 
Iowa  PobUc  Service  Company  (IPS) 
tendered  for  ffling  executed  service 
agreements  to  permit  the  foDowiag  Iowa 
munidpalities  to  receive  services 
pursuant  to  the  fOed  rates:  Aidmm. 
Denver.  Hudaon.  Livennore.  Pocahontas. 
Rockiord.  and  Sergeant  BhifiL 

These  tendered  rate  adiaduies 
provides  far  fall  peqairenwiBta  services 
for  the  castanen  stgning  seiviue 
agreements.  Tnis  ^nng  also  contains 
tarifls  inooiporating  the  price  elements 
of  die  above  agreements  as  well  as 
model  terms  and  conditions  and  a 
service  agreement 

Comment  date:  June  27, 1888.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  docament 

a.  The  Clevelaad  Badifc  llhnniaatii^ 

Company,] 

Ohio! 

Power  ( 

Cnaipany  (CAPCO  Oaaiipl 

[Dodcet  No.  ER88-lZ3-obO] 
June  13. 1968. 

Take  notice  that  on  May  31, 1988,  the 
CAPCO  Group  tendered  for  fMfaig  an 
amendsMnt  to  the  filing  of  ita  Appendix 
7  supplement  to  Schedule  E  of  the 
CAPCO  Basic  Operating  Agraaaent.  as 
amended  September  1, 1869,  which  is  on 
file  with  dM  Cnannissinw  and  identified 
by  the  Rate  Schedale  mnnbers  shown 
for  each  Bsted  company: 


Oofnpany 


Tlw  CtoMUnd  Backic 
OnqMawUpNOn.— 
ONoEannOD 


CDl, 


Cbu. 

TheToMoEdtoonCa-. 


IS 

i« 

144 

as 

27 


Appendix  7  to  Schedule  E  of  die 
CAPCO  Basic  Operadng  Agreement 
provides  die  basis  far  the  delsnawaiffla 
of  charges  apidicabie  to  Untt  Capad^ 
and  Energy  transactions  by  die  CAPCO 
member  companies  from  Perry  Plant 
Unit  No.  1.  lie  aervicea  and 
compensatioa  far  Unit  Capadty  and 
Energy  traasacdoBB  fraai  base  load 
CAPCO  Unita  are  aet  faidi  generally  hi 
Schodule  B.  with' specific  charges  from 
particular  CAPCO  Units  being  set  fordi 
in  Appemfioes  to  Schedoie  E  as  die 
paiticolar  Unit  oomea  into  conmerdal 
operation.  It  ia  reqaertad  that  Afyaadix 
7  become  effective  on  November  18, 
1987. 

Tne  umeiidinent  to  the  ffling  provides 
information  on  the  basis  for  the  35  year 
decommissioning  aaaorlizatien  period 
used  in  the  proposed  filing,  provides 
information  with  respect  to  the 
development  of  unit  cost  factors 
reflected  in  the  previoaaly  filed 
deooaaaissioning  stady.  and  provides 
infonnation  on  the  study's  dnivation  of 
the  cost  estimate  far  utffity  and 
decommisafoning  operations  coatr  actor 
staff. 

Comment  datK  Jaw  27, 1988.  in 
acoordaaoe  arith  Standard  Paragraph  B 
at  the  end  of  this  notice. 

9.  Potomac  Bacbic  Paarar  Coaqiaay 

[Dodcet  Na 


Jiaie  13, 1 

Take  notice  that  on  May  31, 1986. 
Potomac  Electric  Power  Company 
(Pepoo)  tendered  for  ffling  as  a  Rate 
Schedule  a  new  tariff  porsnant  to  which 
Pepco,  a  member  of  the  Peiuisyltaiua- 
New  Jersey-Maryland  biterconnection 
(PJM),  a  power  pool  will  sell  to  any 
other  member  trfFJM  such  portion  of  its 
I^M  entitlement  to  the  transmission 
capability  of  the  pool  to  import  rgseived 
economy  energy  as  Pepco  may  make 
availabte  from  time  to  time  for  weddy 
or  mondily  periods.  The  rate(s)  for  each 
sale  will  be  fixed  by  a  competitive 
bidding,  auction  proceaa  ia  which  anr 
member  of  PJM  may  partidpate  after 
first  submitting  a  letter  of  participation 
to  Pepco  in  the  form  contained  in  the 
tariff.  Pepco  reserves  the  ri^t  to  fix  a 
minimum  bid  in  advance  of  eadi  such 
auction  and  to  retain  any  or  afl  of  the 
auctioned  entitlement  amount  during  a 
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forthcoming  weekly  period  whenever  in 
its  sole  judgement  it  has  a  need  to  use 
such  capability  for  its  own  purposes. 

Pepco  requests  an  effective  date  of 
July  1, 1988.  in  order  that  the  first 
auction  may  take  place  prior  to  August 
1. 1988,  and  therefore  also  requests ! 
waiver  of  the  Commission's  notice  I 
requirements. 

Comment  date:  June  27. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  San  Diego  Gas  ft  Electric 

[Docket  No.  ER8B-436-000] 
June  13. 1988. 

Take  notice  that  on  May  31, 1988.  San 
Diego  Gas  &  Electric  (SDG&EJ  tendered 
for  filing  as  an  initial  rate  schedule  the 
Interruptible  Transmission  Service 
Agreement  between  SDG&E  and  El  Paso 
Electric  Company  (El  Paso). 

The  Interruptible  Transmission 
Service  Agreement  provides  for  the  sale 
of  transmission  service  on  an  as- 
available  basis. 

Comment  date:  June  27, 1988,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Duke  Power  Company 

[Docket  No.  ER88-t37-000]       ... 
June  13. 1988. 

Take  notice  that  on  May  31. 1988, 
Duke  Power  Company  (Duke)  tendered 
for  filing  a  revision  in  Service  Scheule  C 
Sales  of  Power  and  Energy  to  its 
Interconnection  Agreement  dated 
October  17, 1983  with  Yadkin,  Inc.. 
which  Agreement  was  originally 
accepted  for  filing  by  the  Commission 
on  February  24. 1984.  Service  Schedule 
C  provides  for  interruptible  rates  with 
no  demand  charge  for  off-peak  sales. 
Rates  under  Service  Schedule  C  are 
updated  annually  as  of  July  1.  Based  on 
the  12-month  period  ending  March  31, 
1988,  Duke  estimates  that  Uie  proposed 
change  in  rates  will  increase  annual 
revenues  to  Duke  firom  Yadkin  by 
approximately  $97,000. 

Duke  requests  an  effective  date  of  July 
1.1988. 

Copies  of  this  filing  were  served  on 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  PubUc  Service 
Commission. 

Comment  date:  June  27. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Boston  Edison  Company 

[Docket  No.  ER8»-438-000]  I 

June  13. 1968. 

Take  notice  that  on  May  31. 1988. 
Boston  Edison  Company  (Edison) 
tendered  for  filing  supplemental  Exhibits 
A  to  a  Service  A^^ement  for  Braintree 


Electric  Light  Department  (Braintree). 
under  its  FERC  Electric  Tariff.  Original 
Volume  No.  Ill,  Non-Firm  Transmission 
Service  (the  Tariff).  The  Exhibit  A 
specifies  the  amount  and  duration  of 
transmission  service  required  by 
Braintree  under  the  Tariff. 

Edison  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Exhibits  A  to  become 
effective  as  of  the  commencement  date 
of  the  transactions  to  which  they  relate, 
May  1, 1988. 

Edison  states  that  it  has  served  the 
filing  on  Braintree  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  June  27, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Ohio  Power  Company 

[Docket  No.  ER88-449-000] 
June  13, 1988. 

Take  notice  that  on  June  3. 1988,  Ohio 
Power  Company  (OPCO)  tendered  for 
filing  proposed  modifications  in  its  Rate 
Schedule  FPC  No.  18.  These 
modifications  are  applicable  to  the 
provision  of  back-up  and  maintenance 
service  to  Wheeling  Power  Company 
(WPCO)  for  use  by  Federal  Energy 
Regulatory  Conunission  PURPA  Section 
210  qualified  cogeneration  and  small 
power  production  customers  of  WPCO. 

Such  service  has  been  requested  by 
PPG  Industries,  Inc.,  a  qualified 
cogeneration  customer  of  WPCO  (FERC 
Docket  No.  QF87-251-O00).  These 
facilities  require  periodic  maintenance 
and  experience  random  forced  outages. 
These  modifications  to  OPCO's  Rate 
Schedule  FPC  No.  18  are  necessary  in 
order  for  WPCO  to  provide  both  back- 
up and  maintenance  service  to  PPG 
Industries  at  reasonable  cost.  The 
modifications  do  not  affect  WPCO's 
current  firm  load  or  the  rates  charged  for 
such  load. 

Copies  of  the  filing  were  served  upon 
Ohio  Power  Company's  jurisdictional 
customers,  the  Public  Service 
Conunission  of  West  Virginia  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  June  27, 1988,  in 
accordance  with  Standad  Paragraph  E 
at  the  end  of  this  notice. 

14.  Florida  Power  Coqwration  . 

[Docket  No.  ER8&-4S1-000] 
June  13. 1988. 

Take  notice  that  on  June  3, 1988, 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  (1)  a  Service 
Schedule  J  for  the  Contract  for 
Interchange  fW>rvice  dated  August  1. 
1983  between  Florida  Power  and  the 
Semikiole  Electric  Cooperative.  Inc. 


(Seminole)  and  (2)  a  letter  of 
commitment  dated  May  31, 1988  to 
supply  and  take  service  under  Schedule 
J  and  (3)  an  amended  Article  IV  of  the 
Contract  for  Interchange  Service  listing 
Schedule  J  as  a  service  schedule  under 
the  contract.  Schedule  J  provides  for 
"Negotiated  Interchange  Service."  and 
the  letter  of  commitment  provides  for 
sale  by  Florida  Power  to  Seminole  of  up 
to  200  megawatts  of  such  service  for  the 
period  June  1, 1988  through  August  31, 
198a 

Florida  Power  requests  that  the 
amendment  be  made  effective  as  rate 
schedules  on  June  1, 1988.  and  therefore, 
requests  waiver  of  the  sixty-day  notice 
requirement  for  filings  under  section  205 
of  the  Federal  Power  Act.  Alternatively, 
if  the  waiver  is  not  granted  Florida 
Power  requests  an  effective  date  sixty    , 
days  after  the  filing  date.  Copies  of  the 
filing  have  been  served  on  the  Seminole 
and  the  Florida  Public  Service 
Conunission. 

Comment  date:  June  27, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Union  Electric  Company 

[Docket  No.  ER8&-452-O00] 
June  13, 1988. 

Take  notice  that  on  June  3, 1988, 
Union  Electric  Company  (Union  Electric) 
tendered  for  filing  a  Letter  Agreement 
dated  as  of  May  5, 1988,  between  City  of 
Coliunbia,  Missouri,  and  Union  Electric 
Company. 

Union  Electric  states  the  purpose  of 
the  Letter  Agreement  is  to  revise  the 
rate  formula  for  Transmission  Service. 

Comment  date:  June  27, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

16.  Vermont  Electric  Power  Company, 
Inc. 

[Docket  No.  ER88-447-O0OJ 
June  13, 1988. 

Take  notice  that  on  June  2, 1968. 
Vermont  Electric  Power  Company,  Ina 
(VELCO)  tendered  for  filing  a  Tariff 
regarding  the  allocation  of  .transmission 
capacity  on  the  VELCO  system  among 
the  Vermont  distribution  utilities. 

VELCO  proposes  that  the  Tariff 
become  effective  on  June  1. 1988. 
VELCO  requests  a  waiver  of  the 
Commission's  Regulations  to  allow  the 
Tariff  to  become  effective  as  of  that 
date.  If  the  waiver  is  granted.  VELCO 
states  that  there  will  be  no  adverse 
effect  upon  any  of  VELCO's  customers. 
If  the  waiver  is  not  granted,  VELCO 
requests  that  the  Tariff  become  effective 
on  August  2. 1666.  The  Tariff  is  filed  as 
Supplement  No.  1  and  Suppleqient  No.  3 
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to  existmg  fCRC  Rate  PHtaifi  Not.  23S 
and  240.  MMectivdy. 

VELCO  aUtea  that  it  ku  Miv«d  the 
GUng  upoB  de  Venaoat  IHiUicSwioe 
Board  and  i|i(mm  VELCO's  Imnnaiiiripn 
custaBiera:  ^f^Uiad  Power  and  li^ 
Company.  Barton  ViUa^s.  Jac,  Boaton 
£diM»  QaUaoir.  Tk»  Ci^  of  Bwiii^on 
Electric  DaArtwimt.  GeatBd  Vannaat 
PuMic  SenMe  CmporatkB.  GHJaoM 
Utiiittet  Go^iiaay.  VJUi^a  of  BKMboB 
FaOi  WatuiMd  Uglit  nqiait— il. 
Franklin  Bl^^tric  LiglM  Coavany,  Gcacn 
Mountain  F^fvar  Carpoiatioa.  ViUagB  (rf 
Hardwick 
ofHyda 
lacksoa 
Light  De 
ElecUc 
Lyndon' 
ofMorri 
Departmen 
Electric 
Electric 
Company 
Readsboro 
Rochester 

Village  of  Si  ^ 

^ /tU^ge  of  Swanioa. 
VenMwt  OdMatnaat  of  Milic  Smice. 
Vennont  Elli^tric  Cooperative.  VarMOt 
Electric  Geijtration  and  Transmission 
Cooperatr««,|Inc..  Vennont  MaiUe 
Company,  V^rmoat  Piridic  ffowar  Se|i|ily 
Authority,  akid  Washington  ElacMc 
Cooperative,  Inc. 

Comment  4ate:}uaeV,  VBHA,  in 
accordance  iwith  Standard  Paragraph  E 
at  the  end  olUiis  notice. 

17. 


IncVyi^Bof 
ViU^a  «f  iohoMa  Electric 
unt.ViilaasofLndkiw 
OapartaeaC  Village  of 
UctricOepartawat.  Vilii«e 
Water  aad  light 
iUageofNorthfieU 

VittateofOrietas 
tvnnc  ocffVKS 
HaBvdrin.ViiUgeaf 
Ughtr 


Stewe  Water  and  Ught 
Departmrnt^  [Vti' 


Docket  Na 
June  13,  ISBa 

Take  no 
Alabama 
filing  a 
1988 wiA 


thatoBJune3.tM«, 
T  rompaay  tendered  far 
Agreaneat  dated  May  a. 
Ci^yofBveigraea 
incorporating  the  apprapriate  tevMoa  to 
Rate  Schcdi&  MUN-1 »» iaooiporatad 
in  Alabama  mwar  Coa^paay's  FERC 
Electric  Tarj^  Origiaal  Volane  No.  1. 
including,  a*  Exhibit  A.  a  deao^tion  of 
two  new  llj  kV  deUveiy  points. 

Comaeat^date:  ]iiae  Zf.  IflMl  ia 
accordance  «  ith  Standard  Paiagra|ih  £ 
at  the  end  of  this  aotioe. 


18.Flaiida1 

[Docket  No.  dW  tM  OOOJ 

June  13. 1988. 

Take  notice  that  oa  |«aa  2. . 

Florida  Powo-  Coipoialien  ^rida 
PoararJ  teadtead  for  aifa«  an 
aBMMfaMat  ^  Ei^bit  A.  SdMd^  1.  of 
the  "Agraeiaaat  far  FutM  BeqaiMa 
Servioa;  •ftaitLaissisa/Dtetribtioa 
Service  aad||flaHad  mA  Ihisgi 
Service"  batweaa  itself  aad  the  J 


.  il  Po«wer  Agency,  llie 
eadiunt  provides  a  disa^ed  basis  of 
establishing  the  biffiqg  detemrinants  for 
the  "Excess  Demand  Rate"  nnder  the 

Florida  Power  requests  that  the 
amendBMat  ba  made  effsolive  aa  rate 
schedules  on  June  1. 1088k  aad  therefore, 
requests  waiver  of  the  sixty-day  notice 
requirement  for  filings  under  section  205 
of  the  Federal  Power  Act  Copies  of  the 
filing  have  been  served  on  the  Florida 
Municipal  Aiwer  Agenqy  and  the 
Florida  Power  Service  Commission. 

Comment  date:  June  Z7. 1988.  ia 
accordance  wiOi  Standard  Par^rapb  E 
at  the  end  of  this  notice. 

19L  Uaiea  Eleoiric  CoBipany 

[Docket  NslERBB  4«a  08^ 

juatiaiifia. 

Take  notice  diet  on  May  Z7, 1988. 
Union  Electric  Companty  (UEJ  tendered 
farfiUbig  Fourth  Amen^went  andTUrd 
Revised  Sciwdde  H  to  the  Interchange 
Agreement  dated  May  2. 1989  between 
St  Joseph  Light  ft  Power  Company  and 
Union  Electric  Company. 

Said  qgreeraeots  revise  certain 
reservation  chai^ges,  provide  for  the 
addition  of  Term  Eoei;gy  and  indurifm 
of  the  rates  therefor  and  extend  the  tenn 
of  the  Interchange  Agreement. 

UEiequeste  that  the  fili^  be 
permitted  to  beoooM  afiective  ione  1, 
1988. 

Caiaaiear  dbto.  fane  27.  H88.  hi 
aooordaaoe  with  Standard  Mra^^ph  E 

at  the  end  of  thia  notice. 

20.  Gaff  States  UtOitias  Caavaay 
[DackstNaBRW  ♦»  80^ 
June  IS,  1988. 

Take  notice  that  on  May  31. 1088,  Galf 
States  Utilitiss  Company  (GSU) 
tendered  tar  filing  a  propnsad  chaage  in 
Revieed  A  mandmaat  Na  3  to  ite  Power 
Supply  Agraeawnt  with  Saai  Raybam 
Dam  Electric  Cooperatiwe;  lac  Sam 
Raybum  Mimidpal  Power  A^ney.  and 
Sam  Raybura  G.  *  T.  laa  fcoUaottvaly 
"San  Raybaml.  The  rhaagw  reduces  to 
six  (6)  months  the  notice  Sam  Raybam 
must  give  bafare  tenalnaliag  gaitead 
Amendflwat  No.  a  to  (be  hfwer  Sappiy 
Agreement.  The  rate  achadnle  chaage 
does  not  constitute  a  rate  increase.  Ilia 
rate  schedule  change  was  agreed  to  by 
GSU  and  Sam  Raybam. 

GSU  requests  an  effective  date  of  Jaiy 
3a  1988.  Copies  aftUs  filiag  1 
served  apaa  Sam  f 


,awS7.19BB.in 

aecordanoe  wMrStaadard  ftmgraph  E 
at  the  aad  of  tfiis  dooonent 


a.  AriiOBa  Piriillc  Service  Company 

(Docket  No.  ER86-tS3-000] 
June  13. 1968.  | 

Take  notice  that  on  June  8. 19iw. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  Amendments  No.  1. 
No.  2.  Na  3  (collectively 
"Amendments")  and  a  Notice  of 
CanoeMatioa  far  the  Coalract  far 
InterconaediaD  aad  T^ansniseion 
Service  Agreement  (Agreement)  (see 
APS  FPC  Rate  Schedule  No.  30)  aoiong 
APS.  the  United  States  Department  of 
the  Interior — Bureaa  of  Reclamation 
( WAPA)  and  the  ArinaM^  Power 
Authority  (APS). 

The  initial  tern  of  the  Agreement 
expired  on  lAe^  31. 1987.  The  Parties. 
while  negotiating  a  aew  agreement 
agreed  to  extend  the  tom  of  service 
under  the  Agreeaieai  to  December  31. 
1987.  Februaiy  29, 1088  aad  March  31. 
1988  throagh  exacntiaa  of  Amendawnte 
Na  1.  No.  2  and  Na  3  to  tha  A^eeaient 
respectively.  Tbe  aforeaieationed 
Ameadmente  provided  only  for 
continuation  of  aervioe  at  die  rotes, 
terms  and  conditions  of  service 
specified  in  the  Agreement,  inasmnch  as 
the  new  agreement  tloes  not  provide  for 
any  service  to  lemieied  by  APS,  APS 
has  filed  a  Notice  of  Cancellation  of  Aie 
aforementioned  rate  schedule. 

APS  requests  waiver  of  i  35J  and 
35.15  of  die  Federal  Eneisy  Rcgulatoiy 
Commission's  Rules  and  Regulations  to 
allow  cancellation  of  APS  FERC  Rate 
Schedule  No.  30  as  of  ^nil  1. 1988. 

Copies  of  Ihia  filing  have  been  aerved 
upon  WAPA.  APA  aad  the  Ariaona 
Coiporatfan  CoaanisBion. 

GoBMienf  dbte:  fane  27.  lOBBb  in 
aocordanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Parayapha; 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  ffling  should  file  a  motion 
to  intervene  or  protest  with  die  Federal 
Eneigy  Ragulatoiy  rnmmissioa.  825 
North  Capital  Street  NR,  Washii«taa. 
DC  20ftZa  in  accordance  with  Ralea  211 
and  214  of  the  rommission's  Rales  of 
Practice  and  ftocedaie  (10  CFR  385.2U 
and  381214].  All  such  motions  or 
proteate  ahoaU  ba  jyad  oa  or  befaie  the 
commaat  date.  IVetoate  ariil  be 
considered  by  tha  riiaaiiiMiiia  to 
determining  tha  awaupiiate  actioa  to  be 
takaa.  bat  wiH  not  aerve  to  make 
protestaato  partiaa  to  tha  proceeding. 
Any  persoa  wisbfag  to  become  a  pat^ 
must  fUea  aMtkm  to  hrterveae.  Oopnes  - 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

LoU  D.  CasheU, 

Acting  Secretary. 

[FR  Doc.  88-13662  Filed  6-1S-88: 8:45  am] 

MUMQ  COOC  «717-01-«l 

{Oocii«tNos.CP88-424-000,«tai]  I 

Florida  Gas  Transmission  Co.  st  ai.. 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Gas  Transmission  Company 

[Docket  No.  CP88-424-000] 
June  la  1968. 

Take  notice  that  on  May  27. 1988, 
Florida  Gas  Transmission  Company 
(EOT).  P.O.  Box  1188,  Houston.  Texas 
77251-1188,  filed  in  Docket  No.  CP88- 
424-000  an  appUcation  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  Natural  gas  for  Phoenix  Pipeline 
Company  (Phoenix),  all  as  more  fiilly 
described  in  the  application. 

FGT  states  that  Mioenix  and  FGT 
have  entered  into  an  intemiptible 
transportation  agreement  dated  March 
29, 19iB8,  which  provides  for  the  receipt 
of  gas  by  FGT  for  the  account  of 
Phoenix  of  up  to  5,000  MMBtu  per  day, 
and  for  the  redelivery  of  equivalent 
volumes  for  Phoenix's  account.  FGT 
states  tiiat  the  gas  would  be  received  at 
the  following  existing  points  of 
interconnection  between  FGT  and  other 
entities: 

1)  Existing  point  of  interconnection 
between  FGt  and  Amoco  Production 
Company  in  Baldwin  County,  Alabama. 

2)  Existing  point  of  interconnegtion 
between  FGT  and  Bay  Gty  Minerals  in 
Baldwin  County.  Alabama. 

FGT  proposes  to  deliver  the  gas  to  or 
for  the  account  of  Hioenix,  less 
Hioenix's  pro  rata  share  of  compressor 
fuel  and  vented  and  lost  gas,  at  an 
existing  point  of  interconnection 
between  FGT  and  United  Gas  Pipe  Line 
Company  in  Baldwin  County,  Alabama. 

FGT  further  proposes  to  diarge 
Phoenix  the  maximum  rate  applicable  to 
this  service.  The  maximum  rate,  it  is 
said,  currently  consists  of  a  facility 
charge  of  7.3  cents  per  MMBtu  delivered 
and  a  service  char^  of  3.9  cents  per 
MMBtu  per  100  miles  of  forward  haul. 

FGT  state  that  the  term  of  the  | 
transportation  agreement  is  for  a| 
primary  term  of  ten  years  from  the  date 
of  initial  deliveries  under  the  conjtract. 
and  from  year  to  year  thereafter.  I 

FGT  further  states  that  Phoenn 
requires  this  transportation  service  in 


order  to  sell  gas  to  the  City  of  Fairhope. 
Alabama  and  the  Utilities  Board  of  the 
City  of  Atmore,  Alabama. 

Comment  date:  July  1, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  El  Paso  Natural  Gas  Compaoy 

[Docket  No.  CP8B-«33-O0Ol 
lane  10, 1968. 

Take  notice  that  on  June  1, 1988,  El 
Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492.  El  Paso,  Texas  7997a 
filed  in  Docket  No.  CP8&-433-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  blanket 
certificate  of  public  convenience  and 
necessity  under  S  284.221  of  the 
Commission's  Regulations  authorizing 
the  transportation  of  natural  gas  on 
behalf  of  others,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

El  Paso  requests  a  blanket  certificate 
authorizing  the  transportation  of  natural 
gas  on  behalf  of  others  in  accordance 
with  Subpart  G  of  Part  284  of  the 
Commission's  Regulations.  El  Paso 
states  that  it  will  comply  with  the 
conditions  in  paragraph  (c)  of  section 
284.221  of  the  Commission's  Regulations 
which  paragraph  refers  to  Subpart  B  of 
Part  284  of  the  Commission's 
Regulation's. 

El  Paso  explains  that  its  request  for  a 
blanket  open-access  certificate  is  being 
filed  concurrently  with,  and  as  an 
integrated  part  of,  a  comprehensive  plan 
to  provide  for  (1)  completion  of  El  Paso's 
transition  to  a  fiill  open  access 
transporter;  (2)  adoption  of  the  rate 
recovery  procedure  set  forth  in  Order 
No.  500  for  El  Paso's  take-or-pay  buyout 
and  buydown  costs;  (3)  implementation 
of  a  gas  inventory  charge;  (4) 
implementation  of  intemiptible  on- 
system  and  off-system  sales  service;  and 
(5)  implementation  of  certain  rate 
changes  and  reductions  to  improve  the 
competitiveness  of  El  Paso's  rates.  El 
Paso  states  that  its  willingness  to 
become  a  permanent  open  access 
transporter  is  dependent  upon  the 
approval  of  all  the  interrelated  elements 
of  the  plan.     . 

Comments  date:  July  1. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Tnmkline  Gas  Company 

[Docket  No.  CP88-415-000] 
June  la  1968. 

Take  notice  that  on  May  28, 1988. 
Tnmkline  Gas  Company  (Trunkline). 
P.O.  Box  1642.  Houston.  Texas.  77001. 
filed  in  Docket  No.  CP88-415-000  an 
application  pursuant  to  section  7  of  the 


Natural  Gas  Act  for  authorization  to  sell 
up  to  500  Mcf  of  natural  gas  per  day  to 
the  City  of  Splendora,  Texas 
(Splendora),  for  resale,  all  as  moreMly 
set  forth  in  the  appUcation  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Trunkline  proposes  to  provide  sales 
service  to  Splendora  pursuant  to  Rate 
Schedule  SG-1  of  Thuikline's  FERC  Gas 
Tariff  Original  Volume  No.  1.  Trunkline 
also  proposes  to  construct  and  operate  a 
tap  and  associated  pipeline  and  to  own 
and  operate  measuring  and  regulating 
facilities  to  be  constructed  by 
Splendora.  It  is  stated  that  die  delivery 
point  would  be  approximately  one  and 
one-half  miles  downstream  of 
Trunkline's  valve  Section  34A-100  in 
Montgomery  County.  Texas.  The  total 
cost  of  the  proposed  facilities  is 
estimated  to  be  $20,900. 

It  is  stated  that  Splendora  operates  a 
municipal  distribution  system  which 
serves  residential  end-usera.  the 
Splendora  Independent  School  District 
and  small  commercial  end-users  in  its 
service  area. 

Comment  date:  July  1, 1968.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP88-451-000] 
June  14, 196& 

Take  notice  that  on  June  6. 1988. 
Tennessee  Gas  Pipeline  CtMnpany. 
(Applicant).  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP88- 
451-000  a  request  pursuant  to  i{  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natival  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Fuel  Service 
Group,  a  marketer,  (Fuel  Services), 
under  Applicant's  blfmket  certificate 
issued  in  Docket  Na  CPe7-115-O0a 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  all  as  more  fully  set  out  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agreement  dated  April  27, 
1968,  it  proposes  to  receive  up  to  11,400 
dt  equivalent  of  natural  gas  per  day  for 
Fuel  Services  at  numerous  points  in 
O^hora  Louisiana  and  redeliver  the  gas 
at  specified  deUvery  points  located  in 
the  states  of  Texas,  Louftiana, 
Mississippi.  New  Jersey,  C%io,  i 

Kentucl^,  and  Tennessee. 

Applicant  furthw  states  Uiat  the  peak 
day.  average  day,  and  annual  quantities 
would  be  11,400.  dt  equivalent  of  natural 
gas,  3,185  dt  equivalent  of  natural  gas, 
and  1,162.525  dt  equivalent  of  natural 
gas.  respectively.  It  is  indicated  that  a 
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notice.  A[ 
rates  and 
condition 
Coaun 


120Hlay  1 1  tnsportation  service  under 
f  284JE23I  i)  commenced  on  May  3, 1968, 

as  reportM  in  Docket  Na  STB»-3971  on 
MaySl.lkiB8. 

An>lic^iit  states  that  So  facilities 
need  be  cbnstnicted  to  implement  the 
service.  Applicant  states  that  the 
primary  t^m  of  the  transportation 
service  wteild  expire  two  years  from  the 
date  of  execution  of  the  transportation 
agreemenitlbut  would  continue  on  a 
month-to  Month  basis  imless  terminated 
by  either  pprty  on  thirty  days  |»ior 

tUtant  proposes  to  charge  the 
ibide  by  the  terms  and 
>f  its  Rate  Schedule  No.  IT. 
1/  date:  July  29, 1988,  in 
accordant  with  Standard  Paragraph  G 
at  the  enq  of  this  notice. 

5.  TtunklitilB  Gas  Company 

(Docket  Nd  CP88-444-000] 
lime  14, 19M. 

Take  ncjtce  that  on  June  3. 1988. 
Trunklinej0as  Company  (Tnuikline), 
P.O.  Box  1042  Houston.  Texas  77251- 
1642  filed  in  Docket  No.  CP88-39e-000  a 
request  piusuant  to  S  284.223  of  the 
Regulatioi^  under  the  Natural  Gas  Act 
for  authoif  Ration  to  transport  natural 
gas  under  ithe  blanket  certificate  issued 
in  Docket  ^o.  CPB6-58IMX)0  pursuant  to 
section  7(e|  of  the  National  Gas  Act  all 
as  more  »^\  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection!.  I 

Trunklia^  proposes  to  transport 
natural  g^  for  Sun  Operating  Limited 
Partnership  (Sun),  a  mariceter.  pursuant 
to  a  transpertation  agreement  dated 
March  22.  |l98&  Tnuikline  explains  that 
service  co|imenced  April  1, 1988  under 
i  284.223(i)  of  the  Commission's 
Regulationi*.  as  reported  in  Docket  No. 
ST88-3587M00O.  Tnuikline  further 
explains  thht  the  peak  day  quantity 
would  be  MKMno  dekatherms.  the 
average  d^Uy  quantity  would  be  160.000 
dekathermi.  and  that  the  annual 
quantity  would  by  19,20a000 
dekathemi^.  Tnuikline  explains  that  it 
would  receive  natural  gas  for  Sun's 
account  at  Existing  points  of  receipt  on 
its  system  in  the  states  of  Louisiana. 
Texas,  Teiknessee.  lUinois  and  offshore 
Louisiana.j'TnuikUne  further  explains 
that,  it  wo^d  redeliver  natural  gas  for 
the  Sun's  eecount  at  five  redelivery 
points  in  Sii  Mary  Parish,  Louisiana;  two 
redeUvery  points  in  Beauregard  Parish, 
Louisiana;  one  redelivery  point  in 
Cameron  I^rish,  Louisiana  and  one 
redelivery  ktoint  in  Brazoria  County, 
Texas.  Tnljkline  indicates  that  the 
natural  ga^  jto  be  transported  is  for  the 
ultimate  coiisumption  by  206  diffierent 
local  distribution  companies  and  end- 
users. 


Comment  date:  July  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Natural  Gas  PipeBne  Company  irf 
America 

(Docket  No.  CPefr-452-000] 
June  14, 1968. 

Take  notice  that  on  June  6, 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street 
Lombard.  Illinois  80148.  filed  in  Docket 
No.  CP88-452-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  for  authorization  to 
transport  natural  gas  on  behalf  of 
Chevron  U3.A.  Inc.  (Chevron),  a 
producer  of  natural  gas.  under  Natural's 
blanket  certificate  issued  in  Docket  No. 
CPBe-582-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fiUly 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  pubUc 
inspection. 

Natural  proposes  to  transport  on  an 
interniptible  basis  up  to  35a000  MMBtu 
of  gas  on  a  peak  day  and  38.50a000 
MMBtu  on  an  annual  basis  for  Chevron. 
It  is  stated  that  Natural  would  receive 
the  gas  for  Chevron's  account  at  various 
existing  receipt  points  in  Oklahoma, 
offshore  Texas.  Louisiana,  Ofhbore 
Louisiana.  New  Mexico.  Kansas,  Illinois 
and  Wyoming,  and  would  deliver 
equivalent  amounts  of  gas  tai  Illinois, 
New  Mexico.  Iowa.  Kansas  and  Texas. 
It  is  asserted  that  the  transportation 
service  would  be  effected  using  facilities 
and  would  not  require  any  construction 
of  additional  facilities.  It  is  explained 
that  the  service  commenced  April  1, 
1988.  under  the  automatic  authorization 
provisions  of  §  284.223  of  the 
Commission's  Regulations. 

Comment  date:  July  29. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Tennessee  Gas  P^wline  Company 

(Docket  No.  CPBft-448-000) 
June  14. 1988. 

Take  notice  that  on  June  6, 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511  Houston. 
Texas  77252  filed  in  Docket  No.  CP88- 
448-000  a  request  pursuant  to  {  284.223 
of  the  Regulations  under  the  Natural 
Gas  Act  for  authorization  to  transport 
naturafgas  under  the  blanket  certificate 
issued  in  Docket  No.  CP87-115-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  all  as  more  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Tennessee  proposes  to  transport 
natural  gas  for  Woodward  Marketing. 
Inc.  (Woodward).  Tennessee  explains 
that  service  commenced  May  4. 1988 


under  S  284.223(a)  of  the  Commission's 
Regulations,  as  niported  in  Docket  No. 
STB8-3981.  Tennessee  further  explains 
that  the  peak  day  quantity  would  be 
15.000  dekatherms,  the  average  daily 
quantity  would  be  200  dekatherms.  and 
that  the  annual  quantity  would  be  73,000 
dekatherms.  Tennessee  explains  that  it 
would  receive  natural  gas  for 
Woodward's  account  in  the  states  of 
Mississippi,  Alabama,  and  Texas. 
Tennessee  further  explains  that  it 
would  redeliver  natiu-al  gas  to 
Woodward  in  the  state  of  Mississippi. 
The  ultimate  delivery  point  of  the  gas  is 
Mississippi,  it  is  explained. 

Comment  date:  July  29, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP88-tSO-000] 
)unel4.1968. 

Take  notice  that  on  June  8, 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511  Houston. 
Texas  77252  filed  in  Docket  No.  CP88- 
450-000  a  request  purauant  to  {  284.223 
of  die  RMulations  under  the  Natural 
Gas  Act  lor  authorization  to  transport 
natural  gas  under  the  blanket  certificate 
issued  in  Docket  No.  CP87-115-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Tennessee  proposes  to  transport 
natwal  gas  for  Tejas  Power  Corporation 
(Tejas).  Tennessee  explains  that  service 
commenced  May  1, 1988  under 
S  284.223(a]  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST88-39e5.  Tennessee  further  explains 
that  the  peak  day  quantity  would  be 
50,000  dekatherms,  the  average  daily 
quantity  would  be  2.000  dekatherms, 
and  that  the  annual  quantity  would  be 
730,000  dekatherms.  Tennessee  explains 
that  it  would  receive  natural  gas  for 
Tejas'  account  in  Texas.  Offshore 
Louisiana  and  Louisiana.  Tennessee 
states  that  the  points  of  delivery  are 
located  in  the  states  of  Connecticut  and 
Massachusetts. 

Comment  date:  July  29. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP88-440-000] 
Iunel4,198B. 

Take  notice  that  on  June  6, 1988. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511  Houston, 
Texas  77252  filed  in  Docket  No.  CP88- 
446-000  a  request  pursuant  to  S  284.223 
of  the  Regulations  under  the  Natural 
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Gas  Act  for  autfaorizatimi  to  tnn^Kirt 
natural  gas  under  the  blanket  certiiKate 
issued  in  Docket  Na  CPB7-115-000 
pursuant  to  aectioii  7(c)  of  the  Natural 
Gas  Act  all  as  more  fuUy  set  fbrA  ia  the 
request  oa  file  with  the  Commission  and 
open  to  public  inspection. 

Tennessee  proposes  to  transport  | 
natural  gas  for  Paragon  Gas  Corporation 
(Paragon).  Tennessee  explains  that 
service  commenced  April  15, 1988  under 
S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST88-3968.  Tennessee  further  explains 
that  the  peak  day  quantity  would  be 
40,000  dekatherms,  the  average  daily 
quantity  would  be  7750  dekadierms. 
and  that  the  annual  quantity  would  be 
2,828,750  dekatherms.  Tennessee 
explains  that  it  proposes  to  transport 
natural  gas  for  Paragon  from  various 
receipt  points  located  in  the  states  of 
Louisiana,  Texas,  Offshore  Texas  and 
Louisiana.  Mississippi,  Alabama.  New 
York,  and  West  Viii^a.  to  various 
delivery  points  off  Tennessee's  system, 
points  located  in  multiple  states.       t 

CommeBt  date:  July  29, 1988,  ia      f 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Algonquinn  Gas 
Company 

[Docket  Na  cpae-<38-oao) 
June  14.  nee. 

Take  notice  that  on  June  3, 1988. 
Algonquin  Gas  Transmission  Company 
(Algonquin),  1284  Soldiers  Field  Road. 
Boston.  Massachusetts  02135,  filed  inl 
Docket  No.  CP88-438-aX)  a  request 
pursuant  to  9 157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  construct  and  operate 
certain  focifities  necessary  to  establish  a 
new  deUveiy  point  to  deliver  gas  for 
resale  by  the  Connecticut  Light  and 
Power  Company  (CL&P).  under  the 
certificate  authorization  issued  in 
Docket  No.  CP87-317-000  pursuant  t(i 
section  7(c)  of  the  Natural  Gas  Act  all 
as  more  fuHy  set  forth  in  the  application 
that  is  on  file  witfi  the  Commission  and 
open  to  pubUc  inspection.  | 

Algonquin  proposes  to  construct  and 
operate  a  new  measuring  and  regulating 
station  which  would  enable  CL&P  to 
make  incraeeed  driiveries  to  MootviHe 
Electric  Generating  Station  and  other 
gas  users  in  the  southeastern 
Connecticut  area.  Algonquin  cuttentlly 
provides  wnrioe  throi^  the  existing 
Uncasvilk.  Comectkut  meter  station 
(UncasvtUe  Nation).  AlgonqoiB  explains 
that  the  newfadlitiea  viould  permK  on 
an  interruptftle  basia  a  defivery 
capacity  of  995  Mcf  per  how  with  future 


expanshm  capability  of  up  to  1.800  Mcf 
per  Iwor. 

Algonquin  states  that  the  new 
delivery  pefiit  (Montville  Station)  woold 
be  established  on  land  owned  by  CLftP 
approximately  500  feet  from  the 
Uncasville  Station.  Algonquin  further 
states  that  the  new  station  would  be 
used,  as  is  the  Uncasville  Station,  solely 
to  deliver  gas  to  CLftP  and  dmt 
Algonquin  would  leave  the  Uncasville 
Station  in  place  as  an  alternate  delivery 
point.  It  is  stated  that  CL&P  would  pay 
all  costs  associated  with  the  project 
including  reimbursement  to  Alj^quin 
for  out  (rf  pocket  expenses  incuned.  The 
total  cost  of  die  Montville  Station  is 
estimated  to  be  $394,000. 

Algonquin  states  tfiat  the  existing 
Uncasville  Station  measuring  facilities 
are  utilized  to  deliver  natural  gas  to 
CL&P  under  Algonquin's  Rate  Schedules 
F-1,  F-2  and  F-3.  AJgonquin  does  not 
propose  to  increase  the  maximum  Daily 
Delivery  OUigation  (MDOO)  under  firm 
service  agreements  between  Algonquin 
and  CL&P.  Algonquin  would  designate 
the  Uncasvflle  Station  as  an  alternate 
delivery  point  nnder  its  service 
agreements  with  CL&P  and  designate 
the  MotttviHe  Station  as  the  deUveiy 
point  in  lieu  of  die  Uncasville  Station. 
According.  Algonqum  states  that  its 
'  peak  day  and  annual  commitments 
under  firm  service  agreements  would 
not  be  affected  by  construction  of  the 
Montville  Station. 

Conunent  date:  July  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  TninUina  Gas  Coaq>aay 

[Docket  No.  Cn»-443-000) 
June  14. 1988. 

Take  notice  that  on  June  3, 1988, 
Tnmkline  Gas  Company  (Trunkline). 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CPBB-443-000  a 
request  pursuant  to  %  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  provide  a 
transportation  service  for  Chevron 
U.SJ<L  Ina  (Chevron),  a  producer,  under 
the  certificate  issued  in  Docket  No. 
CP8B-S89-0e0  on  April  3a  1987. 
pursuant  to  section  7(c)  of  the  Natxiral 
Gas  Act  a&  as  more  fuiUy  set  forth  in  the 
appbcation  that  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

Tnmldine  states  that  pursuant  to  a 
transportation  agreement  dated  March 
28, 1988.  it  proposes  to  transport  up  to 
30,000  dekaAerms  per  dasy  equivalent 
of  natural  gas  on  an  intemytHjla  basis 
for  Chevron  from  points  of  receipt  listed 
in  Exhibit  "A"  of  the  agreement  to 


ledeliveiy  points  alae  listed  in  Exhibit 
"A".  TnmkUne  states  that  H  wouU 
recieve  the  gas  at  various  existing  points 
on  its  system  &«•  Ofiishoia  liwiiriana, 
and  that  it  would  transport  and 
redeliver  the  gss,  less  fast  ased  and 
tmaccounted  for  Uae  loss,  to  Texas 
Eastem  Transmission  Corporation  in 
Beauregard  Parish,  Loaisiana. 

TruakUne  fartiber  states  that  the 
esttauitad  average  daily  and  annnd 
quantities  woald  be  equivalent  to  25,000 
ddutfaerms  and  9.125,000  dekatherms. 
respectively.  TronkUne  advises  tfiat 
service  onder  §  284.223(a)  commraced 
March  28. 198a  as  reported  m  Docket 
NaSTB8-3649. 

Comment  date:  July  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Trunkline  Gas  Company 

[Docket  No.  CPB»-M1-000) 

June  M.  1908.  i 

Take  notice  that  on  June  3. 1988. 
Trunkline  Gas  Company  (Trunkline). 
P.O.  Box  1642.  Houston.  Texas  772S1-      I 
1642.  filed  in  Docket  Na  CPeB-441-000  a 
request  pursuant  to  1 157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Tejas  Power 
Corporation  (Tejas),  a  marketer,  under 
the  certificate  issued  in  Docket  Na  I 
CP88-«86-000  on  April  3a  1967. 
pursuant  to  section  7(c]  of  the  f^atural 
Gas  Act  an  as  more  fully  set  forth  in  the 
appUcation  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tnaddiae  states  that  pursuant  to  a 
transportation  agreement  dated  April  1, 
1988,  it  proposes  to  transport  up  to 
50,000  dekatherms  per  day  eqaivafent  of 
natural  gas  on  an  tnlemiptiblie  basis  for 
Tejas  from  points  of  receipt  Usted  m 
Exhibit  "A"  of  the  agreement  to 
redelivery  points  also  listed  in  Exhibit 
"A".  The  subject  transportation  service 
would  involve  interconnections  between 
Trunkline  and  various  transporters. 
Trunkline  states  that  it  wo^  receive 
the  gas  at  various  existing  points  on  its 
system  in  Illinois,  Louisiana.  OKshore 
Louisiana.  Teuiessee  and  Texas,  snd 
that  it  tvDuld  transport  and  ledeBver  the 
gas,  less  fael  used  and  unaccounted  for 
line  loss,  to  (1)  Aoadiasi  Gas  Pipe  Line 
System  (Acadian)  in  St  Maiy  Parish, 
Louisiana.  (2)  Bridgriine  Gas 
Distribution  CenponyXBrtdgeBae)  in  St 
Mary  Parish.  I  Louisiana.  (3)  Montesey 
Pipeline  Conpaniy  (Mo^stey)  fai  St 
Mary  Parish.  Louisiana,  and  (4) 
Transcontinental  Gas  Pipe  Line 
Corporation  in  Beauregard  Parish, 
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Louisiana,  fat  use  by  Acadian, 
Biidgeline  and  Monterey. 

TronkliiM  further  states  that  the 
average  di^ny  and  annual  quantities 
would  be  a^uivalent  to  10,000 
dekathemia  and  3,650A)0  dekatherms. 
respectively.  Trunkline  advises  that 
service  under  Section  284.223(a) 
conunenced  April  1, 1988,  as  reported  in 
Docket  Nol  iSTB8-3S91. 

Comwenk  date:  July  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  af  this  notice. 

lS.MIGC!bu:. 


[Dodcet  No 
Iiine  14. 1 

Take  no 
MIGCbu 
Suite  800, 
in  Docket 


417-000] 


that  on  May  20, 1988, 
:MIGC),  10701  Melody  Drive, 
inver.  Colorado  80234,  filed 
CP88^l7-000  a  request 
pursuant  to  S  157.205  of  the 
Conunissi(^$'s  Regulations  under  the 
Natural  Gii  Act  for  authorization  to 
construct  atd  operate  a  sales  tap  for  the 
delivery  of  gas  to  Kerr-McGee 
Corporatian.  an  end-user,  under  the 
certificate  {iisued  in  Docket  No.  CP82- 
409-000  piituant  to  section  7  of  the 
Natural  Ges  Act,  all  as  more  fully  set 
forth  in  the  application  ttiat  is  on  file 
with  the  CpDimission  and  open  to  public 
inspection. 

Mice  stiaftes  that  the  quantity  of  gas 
to  be  deliv^ked  through  the  propos^ 
facilities  ii  ^e  MMBtu  equivalent  of 
35,000  Md  *er  day  for  the  first  three 
months  of  gberation  and  the  MMBtu 
equivalent  il  154)00  Mcf  per  day 
thereafter.  MiGC  states  that  it 
anticipates  ho  impact  on  its  peak  day  or 
annual  deliveries  as  a  result  of  the 
proposed  aervice.  MIGC  states  that  it 
would  cha^  Kerr-McGee  the  rate  set 
forth  undefkate  Schedule  ITS-l  of 
MIGCs  FOEtC  Gas  Tariff. 

Comment  date:  July  29. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  ifaragrapiis 

F.  Any  pjerson  desiring  to  be  heard  or 
make  any  ptotett  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  wf  0i  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  StiMet  NE..  Washington.  DC 
20^  a  m<»U(m  to  intervene  or  a  protest 
in  accordati|ce  with  the  requirements  of 
the  ConunlHBion's  Rules  of  Practice  and 
Procedure  m  CFR  385.211  and  385.214) 
and  the  Repulations  under  the  Natural 
Gas  Act  (liCFR  157.10).  AU  protests 
filed  with  tte  Commission  will  be 
considered  py  it  in  determining  the 
appropiiatf  I  action  to  be  taken  but  will 
not  serve  tbi  make  the  protestants 
parties  to  t  lie  proceeding.  Any  person 


.  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
secnons  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  requireid  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  odierwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  bearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.206  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  ttierefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
LoisaCadid. 
Acting  Secretary. 

[FR  Doc.  88-13663  Rled  5-16-68: 8:45  am] 
aaxan  COOK  s7i7-aMi 


[Proieet  Noa^  8212-002,  el  aLl 

Afo  ConrtnicUon.  Inc.  t  el; 
surrvnnsr  oi  nvmiinwy  I'eiiiiiia  ■na 
Exwnptlofw 

June  13, 1968. 

Take  notice  that  the  foUowing 
preliminary  permits/exemptions  have 
been  surrendered  effective  as  described 
in  Standard  Paragraph  I  at  the  end  of 
this  notice. 


1.  Aero  Constiuctioii,  Inc. 

[Project  No.  S212-002] 

Take  notice  that  Aero  Construction. 
Inc.  permittee  for  the  proposed  Canal 
Section  Lock  B  Hydro  Project  No.  9212, 
has  requested  that  its  preliminary  permit 
be  terminated.  The  permit  was  issued  on 
September  17, 1985.  and  would  have 
expired  August  31, 198a  The  project 
would  have  been  located  on  the 
Tennessee-Tombigbee  River  near 
Fulton.  Itawamba  County,  Mississippi. 
The  permittee  cites  that  the  proposed 
project  is  not  economically  feasible  as 
the  basis  for  the  surrender  request 

The  permittee  filed  request  on  May  20, 
1988. 

2.  Aero  Constructioa.  Inc. 

[Project  No.  9208-002] 

Take  notice  that  Aero  Construction. 
Inc.  permittee  for  ttie  proposed  Canal 
Section  Lock  D  Hydro  Project  No.  9209, 
has  requested  that  its  preliminary  permit 
be  terminated.  The  permit  was  issued  on 
September  17, 1985,  and  would  have 
expired  August  31, 198a  The  project 
would  have  been  located  on  die 
Tennessee-Tombigbee  River  near 
Fulton,  Itawamba  County,  Mississippi. 
The  permittee  cites  that  the  proposed 
project  is  not  economically  feasible  as 
the  basis  for  the  surrender  request 

The  permittee  filed  request  on  May  20, 
198a 

S.  Swift  River/Hafslund  Company 

[Project  No.  9615-001] 

Take  notice  that  Swift  River/Hafslund 
Company  permittee  for  the  proposed 
Three  Rivers  Dam  Project  No.  9615,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
May  30.  lOOa  and  would  have  expired 
April  30. 1989.  The  project  would  have 
been  located  on  the  Chicopee  River  near 
Three  Rivers,  Hampton  County, 
Massachusetts.  The  permittee  cites  that 
the  proposed  project  is  not  economically 
feasible  as  the  basis  for  the  surrender 
request 

The  permittee  filed  request  on  May  la 
198a 

4.  Aero  Construction.  In& 

[Project  No.  9211-002] 

Take  notice  that  Aero  Construction, 
Inc.  permittee  for  the  proposed  Canal 
Section  Lock  C  Hydro  Project  No.  9211. 
has  requested  that  its  preliminary  permit 
be  terminated.  The  permit  was  issued  on 
September  17, 1985,  and  would  have 
expired  August  31, 198a  The  project 
would  have  been  located  on  the 
Tennessee-Tombi^iee  River  near 
Fulton,  Itawamba  County,  Mississippi. 
The  permittee  cites  that  the  proposed 
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project  is  not  economicaBy  feasible  as 
the  basis  for  the  surreailer  revest 

The  permittee  filed  request  on  May  20, 
1988L 


5.  An* 


be. 


[Proiect  Na  9213-002]  ' 

Take  netjce  that  Aero  Construction. 
Inc.  permittee  far  the  proposed  Canal 
Section  Lock  A  Hydro  Project  No.  9213, 
has  requested  that  its  preliminary  permit 
be  terminated.  The  pennit  was  issued  on 
September  23. 19BS.  and  would  have 
expired  August  31, 1988.  Hie  project 
would  have  been  located  ob  the 
Tennessee-Tombigbee  River  near 
Puhon,  Itawamba  County,  Mississippi 
The  permittee  cites  that  the  proposed 
project  is  not  ecoaomically  feasible  as 
the  basis  for  the  surrender  request. 

The  permittee  Bled  request  on  May  20, 
1988. 

8.  Aero  CoastnictioD,  inc.  °    | 

[r»oi«GtNa8210-00q 

Take  notice  that  Acto  Constntction. 
Inc.  permittee  for  the  proposed  Canal 
Section  Lock  E  Hydro  Project  No.  9210, 
has  requested  that  its  preliminary  pennit 
be  terminated.  The  permit  was  issued  on 
September  17, 1985,  and  would  have 
expired  August  31, 1888.  The  project 
wouM  have  been  located  on  the 
Tennesaee-Tonbigbee  River  near 
Falton,  Itawamba  County,  Mississippi. 
The  permittee  cites  that  the  proposed 
project  is  not  economically  feasible  as 
the  basis  for  the  surrender  request. 

The  permittee  filed  request  on  May  20, 
18e& 


I 


Standard  Paragraphs 

L  The  preliminary  permit/exenption 
shall  reaiain  in  effcict  through  the 
thirtieth  day  after  issuance  of  this  notice 
unless  that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR  385.2007 
in  which  case  the  permit  shall  remain  in 
effect  through  the  first  business  day 
following  that  day.  New  applicatioaa 
involving  this  project  site,  to  the  exteatt 
provided  for  under  18  CFR  Part  4,  nay 
be  filed  on  the  next  business  day. 
Lois  O.  Cashell. 
Acting  Secretary. 
[FR  Doc  88-13664  Filed  6-15-88: 8:45  am] 

SNXMQ  COOE  •717-41-M  j 


[Dockal  Na  1088-2-31-001] 

Arida  EiMfgy  Rmoivom;  FHIng  off 
RwMss  Tanfi  SiMato  In 
WHhORfor  No.  483 


]une  13. 1988. 

Take  notice  that  on  fvM  8, 1988.  Arkia 
Energy  Resources  (AER),  a  division  of 
Arkla,  Inc.,  tendered  for  filing  tfie 


following  tariff  she^s  to  become 

effective  July  1. 1988: 

Rate  Schedule  No.  X-26.  Original 

Volume  No.  3 
1st  Substitute  3rd  Revised  45th 

Revised  Sheet  Na  185 
Rate  Schedule  No.  G-2,  First  Revised 

Volume  Na  1 
1st  Si&stitute  3rd  Revised  4eth 

Revised  Sheet  No.  4 

AER  states  that  these  tari£f  sheets 
reflect  AER's  first  quarterly  PGA  filing 
made  under  the  Commission's 
transitional  tales  of  Order  No.  483. 

AER  states  that  the  proposed  changes 
would  increase  its  system  cost  by 
$146,788  and  its  revexuie  bom 
jurisdictional  sales  and  service  by  $2353 
for  the  PGA  period  of  July.  August  and 
September  1988  as  edited. 

Any  person,  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20428,  kt  accordance  with  i  §  211  and 
214  of  the  Commission's  rules  of  practice 
and  procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
shotdd  be  filed  on  or  before  June  20, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  tidcen,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  vrishing  to 
become  a  party  most  file  a  motion  to 
intervene.  Copies  of  diis  filing  are  on  file 
with  the  Commission  and  are  available 
for  pabbc  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc  88-13579  Filed  6-15-88;  8:45  am] 
BiujNQ  coocsytr-At-M 


IDeckat  Nea.  ims-122-008  and  RP87-30- 
013] 

Cdorade  Intarstata  Gaa  Co; 
CompUanca  Rling 

June  13. 1988. 

Take  note  that  on  June  6. 1988 
Colorado  Interstate  Gas  Company 
("C1G"J  submitted  for  filing  ito 
compliance  filing  as  reiyured  by  the 
Commission's  Opinion  Nos.  290  and 
290-A.  CIG  subodttod  oeitain  tariff 
sheaU  as  part  of  ita  FERC  Gaa  Tariff; 
Volumes  1, 1-A  and  2. 

CIG  states  that  it  protests  the 
requirement  that  it  file  tariff  sheets  and 
change  rates  in  Docket  Na  RP87-30 
based  upon  the  outcome  of  proceedings 
in  Docket  No.  RP85-122  when  Docket 
No.  RP87-30  rates  are  being  collected 
subject  to  refund.  CIG  states  that  it 
reserves  ito  rights  to  seek  judicial 


review  of  Opinion  Nos.  290  and  29e-A 
and  any  Conunission  order  issued  in 
response  to  its  request  ior  rehearing  of 
Opinion  No.  2fO-A 

The  present  filiog  reflecto  a  modified 
fixed  variable  rate  daslgD  using  annual 
Ds  billing  detenaiaaBts  baaed  upon 
noaanatioos  of  its  castoaaKS.  Because 
CIG  has  sought  rehaaiing  of  Opiaion  Na 
290-A  inaofw  as  that  opiaioB  requires 
the  acceptance  by  QG  of  ooaunated  Dk 
billing  determinants  GIG  reqaesto  that 
the  instant  filing  be  considered  as  an 
informational  filing,  and  any 
implementation  of  the  rates  and  tariff 
sheeto  therein  be  deferred. 
Alternatively.  CIG  requests  that  an 
effective  date  be  established  that  is  at 
least  thirty  days  aftar  the  Comauasion 
accepts  this  Cederal  tariff  riieeta  in  order 
that  CIG's  customers  may  make 
necessary  pass-through  filings  with  state 
and  local  regulatory  bodies. 

Copies  of  QG's  filing  have  been 
served  on  CIG's  jurisdktienal 
customers,  interested  state  commissions, 
and  all  parties  to  the  prooeediogs. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  tfw  Federal 
Eneigy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
Da  20426.  in  accordance  with  Rules  214 
or  211  of  the  Coauaission's  Rules  of 
PractJce  and  Procadure  (18  CFR  385.211, 
385.214).  All  wudk  motioas  or  protests 
should  ba  biled  on  or  bdbre  June  20, 
198a  Protests  will  be  considered  by  the 
Commission  in  detenniniog  the 
appropriate  action  to  be  taken  bat  will 
not  serve  to  make  protestants  parties  to 
the  pnceediag.  Aiqr  person  wishing  to 
become  a  pwty  most  file  a  motion  to 
intervene.  Cofi^es  of  tUs  fifing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lots  D.  CaAaW. 
Acting  Secretary. 
[FR  Doc  88-13580  Filed  a-15-«a(  8:46  an] 


IDodrnl  No.  TQ88-t-St-«02] 

QfMtLakMQMTi 
FNino  Jim*  U,  1918. 


Co; 


T^ke  notice  (hat  on  June  6, 1988.  Great 
Lakes  Gas  Transmission  Company 
(Great  Lakes)  filed  Second  Qnrected 
Substitnte  Thirte«ilh  Revised  9ieet  No. 
57(i),  Corrected  SecOnd  Substitute 
Thirteenth  Revised  Sheet  No.  S7(i),  end 
Corrected  Substitute  Fourteenth  Revised 
Sheet  No.  57(i). 

Great  Lakes  statea  that  this  fillip 
corrects  the  commodity  component  of 
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Rate  Sdwddlq  CQ-3  in  its  May  16  and 

Great  Lalce^  requaatt  Second 
Corrected  Substitute  Thirteenth  Reviaed 
Sheet  No.  57|jii  and  Correctad  Second 
Substitute  Tl)aieenth  Revised  Sheet  No. 
57(i)  be  accented  to  be  effective  on  May 
1. 1988  and  Qdnvcted  Substitate 
Fourteenth  Rjaivised  Sheet  No.  57(i)  be 
accepted  to  hi  efEsctive  June  1. 1868. 

Any  person  Idesiring  to  be  heard  or  to 
protest  said  Qling  should  file  a  motion  to 
intervene  or  ajprotest  with  the  Fedval 
Energy  RegHUtory  Comndssion.  825 
North  Capitol  IStreet  NE..  Washington. 


land 


DC  20426. 
and  211  of 
Practice 
385.211  C 
protests 
June  20, 
considered  b; 
detennining 
taken,  but 
protestants 
Any  person 
must  file  a 
of  this  filing 


tee  with  Rules  214 
Commission's  Rules  of 
■ocedve  (18  CFR  385.214. 
An  soch  motions  or 
be  filed  on  or  before 
itests  «vill  be 
the  Commission  in 
le  appropriate  action  to  be 
not  serve  to  make 
to  the  proceeding, 
g  to  become  a  party 
to  intervene.  Copies 

^  ^.  on  file  widi  the 

Commiasion  ttid  are  available  for  public 

inspection.    I 

LotoaCaArii 

Acting  Secretary. 

[FR  Doc  «-13eci  FOed  6-15-4S;  8:46  an] 


[DodwtNa 


4t 


140-0011 

Transminion  C04 
of  CortainPGA 
spscnic  Appraw  Of 


luneMi 


Take  notic^ldiat  on  May  31. 1988, 
Midwestern  fias  Transmission 
Company  teqqered  for  fUing  a  petition 
requesting  in^ver  of  die  transitional 
rules  in  die  PQA  regulations 
promulgated  fn  Order  483  and  approval 
of  sorchaige  Mcovery  of  certain 
unrecovered  gas  costs  incurred  during 
an  interim  amstment 

MidweslemGas  lYanamiasion 
Company  (Mldwesteni)  states  that  its 
motion  reqiieMs  that  the  Comnisaion 
waive  the  reqairements  of  thie 
transitional  raes  in  its  tachased  Gas 
Adjustment  (hGA)  Regulationi.  to  be 
codified  at  18  CFR  154.31a  relating  to 
the  tiining  of  ^  initial  suniiafge  to 
amortize  onriCovered  gas  costs  for  dte 
PGA  for  Midi^esten's  Soatham  System. 
Midwestern  i^  reqaesting  that  it  be 
allowed  to  iatflement  the  initial  six 
month  surchuge  eSisctive  October  1 
rather  dian  Ji^  jr  1. 1986  (the  eOectiva 
date  of  its  &^  qnarteriy  filing  ondcr  die 
new  regulatidi  is).  Midwesten  sUtes 


that  die  requested  dming  will  match  the 
soasooal  period  of  coat  recovery  to  die 
seasonal  period  of  cost  incwTence  and 
will  dinriniah  die  rate  impact  of  die 
surcharge. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  costoraers  on  its  Soothem 
System  and  affected  state  regulatory 
commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  fifinJB  shoiud  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  2IM26  hi  accordance  with  Rides  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  ftooedure.  All  sodi 
motions  (»■  protests  should  be  filed  on  or 
before  June  17, 1988.  Protests  will  be 
considered  by  the  Commission  fai 
determining  the  apfMopriale  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  pers(m  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCaihall. 
Acting  Secretary. 

(FR  Doc.  88-13S82  Piled  e-lS.«;  8:45  am] 
aajjNQ  oooe  •717-ovii 


[DodntNa 


Nalunri 


] 


PIpOMM  Co.  of  AflMfteO! 
to  Tortff  FIHiiQ 

June  13. 1988. 

Take  notice  dwt  on  June  7, 1988, 
Natural  Gaa  Pipeline  Company  of 
America  (Natural)  submitted  for  filing 
Second  Substitate  Alternate  Oiginal 
Sheet  Nos.  180  and  170  to  be  a  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  to  be  effective  on  May  1, 1988. 

Natural  stalea  that  the  porpoae  of  the 
tariff  filing  ia  to  correct  an  error  hi  the 
calculation  of  the  Base  Period  volumes 
underlying  the  aUocation  of  Take-or-Pay 
Setdement  Costs  to  forisdictional  and 
non-jariadictional  cnstomMv. 

Natural  sUtes  that  a  copy  of  its  filing 
has  been  mailed  to  Natural's 
jurisdictional  sales  customers,  interested 
state  regdatory  agendea,  and  all  parties 
set  out  on  the  official  aervice  list  at 
Docket  Na  RP86-O4-00a 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  would  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20428.  m  accordance  widi  If  365.211 
and  385.214.  All  such  motions  or  protests 
must  be  filed  on  or  before  June  20. 1988. 


Protests  will  be  considered  by  the 
Commission  in  detennining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Ai^  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiHng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
iD. 


Acting  Secretary. 

(FR  Doc  88-13583  Filed  6-15-88;  8:45  am) 
ivra-kt-m 


1 


North  Ponn  008  Ca  PvtMon  of  North 
Ponn  Qm  Ca  for  Aulhoffty  To 
Implement  Direct  BRIng  Mechanism 

June  13. 1988. 

Take  notice  diat  on  June  7, 1988,  Nordi 
Penn  Gas  Company  (North  Penn)  filed  a 
petition  for  authority  to  inqdement  a 
direct  billing  mechanism  to  recover 
certain  take-or-pay  costs  diat  North 
Penn  is  being  assessed  on  a  direct  bill 
basis  by  Tennessee  Gas  Pipelnie 
Company  and  Transcontinental  Gas 
Pipe  Line  Corporation.  North  Penn 
stresses  that  its  recovery  proposal  is 
applicable  to  Coming  Natural  Gas 
CDrporation  (Coming). 

North  Penn  requests  waiver  of 
Commissiim  regulations,  rules  and 
orders  to  the  extent  necessary  to  permit 
expeditious  approval  of  the  proposed 
direct  billing  mechanism. 

North  Penn  states  that  it  has  served  a 
copy  of  the  petition  on  North  Penn's 
wholesale  customers  (induding 
Coming),  the  New  York  State  Electric  & 
Gas  Corporation  (a  resale  customer  of 
Coming),  and  interested  state 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitid  Street.  NE..  Waahington. 
DC  20426.  in  accordance  widi  Rules  211 
and  214  of  the  Commiasion's  Rules  of 
Practice  and  Procedure  (18  (7R 
§§  365.211, 365. 214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  20, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the  i 
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Commission  and  are  available  for  public 
inspection.  T 

Lois  D.  CasheU. 

Acting  Secretary.  ( 

[PR  Doc.  88-13584  Filed  6-15-88;  8:45  am] 

HIXMO  COK  *T%T-9^-m 

(Docket  Na  RP8S-17-O10]        | 

Souttiem  Natural  Gas  Co.;  Proposed 
CtUMiges  in  FERC  Gas  Tariff 

June  13. 198a 

Take  notice  that  on  June  6. 1988, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1,  to  be 
effective  December  1, 1987: 
Third  Revised  Sheet  No.  3QX 
Third  Revised  Sheet  No.  30PP 
First  Revised  Sheet  No.  45R.20 
Second  Revised  Sheet  No.  45R.22 
Third  Revised  Sheet  Nos.  45R.23- 

45R.24 
First  Revised  Sheet  No.  531.29 
First  Revised  Sheet  No.  531.36 
First  Revised  Sheet  No.  531.45 
First  Revised  Sheet  No.  531.52 
Southern  states  that  on  May  20, 1988. 
the  Commission  issued  its  Order 
Granting  in  Part  and  Denying  in  Part 
Rehearing  (Order)  in  which  the 
Commission  addressed  certain 
rehearing  petitions  and  directed 
Southern  to  file  revised  tariff  sheets  in 
accordance  with  the  discussion  therein 
within  15  days  of  such  Order. 
Accordingly,  Southern  has  submitted 
certain  of  the  revised  tariff  sheets  listed 
above  and  has  requested  a  waiver  of  the 
Commission's  Regulations  to  make  the 
revised  sheets  effective  December  1, 
1987. 

In  addition.  Southern  states  that  it 
filed  certain  of  the  revised  tariff  sheets 
listed  above  as  a  result  of  the 
Commission's  issuance  of  a  blanket 
certificate  in  Docket  No.  CP88-dl6-000 
on  May  6. 1988,  to  Southern  authority 
transportation  by  Southern  under 
Subpart  G  of  Part  284  of  the 
Commission's  Regulations  which 
revisions  provide  for  the  designation  of 
the  type  of  transportation  requested  by 
and  provided  to  each  shipper.  Southern 
has  requested  a  waiver  <^  the 
Commission's  Regulations  to  make  the 
revised  sheeU  effective  June  1. 1988.  the 
date  Southern  accepted  its  blanket 
certificate. 

Southern  states  that  copies  of  the 
filing  were  mailed  to  all  of  Soudiem's 
jurisdictional  purchasers,  shippers,  and 
interested  state  commissions,  as  well  as 
the  parties  listed  on  the  Commission's 
official  service  list  compiled  in  this 
proceeding. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20428,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  20. 
198&  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cachell. 
Acting  Secretary. 
(FR  Doc.  88-13585  Filed  6-15-88;  8:45  am] 

BNJJNQ  CODE  STir-OI-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3397-7] 

Science  Advisory  Board, 
EnvironiMntal  HaaHh  CofmnittM, 
Thyroid  Document  Panel;  Open 
Meeting 

Under  Pub.  L92-463,  notice  is  hereby 
given  that  a  one  day  meeting  of  the 
Thyroid  Document  Panel  of  the 
Environmental  Health  Committee  of  the 
Science  Advisory  Board  will  be  held  on 
July  1, 1988  at  the  U.S.  Environmental 
Protection  Agency,  401 M  Street  SW., 
Washington.  DC  20460,  in  the 
Administrators  Conference  Room,  1101 
West  Tower. 

The  purpose  of  this  meeting  will  be  to 
review  the  draft  document  prepared  by 
the  Technical  Panel  of  the  Risk 
Assessment  Forum  entiUed  "Thyroid 
Follicular  Cell  Carcinogenesis: 
Mechanistic  and  Science  Policy 
Considerations". 

Documentation  for  this  meeting  is 
available  from  the  Center  for  Research 
Information  (CERI),  26  West  St  Clair 
Street  U.S.  Environmental  Protection 
Agency,  Cincinnati.  Ohio  4526& 

Any  member  of  the  public  wishing  to 
make  a  presentation  at  the  meeting 
shotdd  forward  a  written  statement  to 
Dr.  C.  Richard  Cothem.  Executive 
Secretary,  Science  Advisory  Board  (A- 
lOlF).  U.S.  Environmental  Ftotection 
Agency.  Washington.  DC  20460  by  June 
17. 1988.  The  Science  Advisory  Board 
expects  tiiat  the  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted 
written  statements.  In  general,  each 


individual  or  group  making  an  oral 

presentation  will  be  limited  to  a  total 

time  of  claim  minutes. 

Oooald  Bunes, 

Director,  Science  Advisory  Board. 

Dated:  June  7, 198a 
(FR  Doc.  88-13628  Filed  8-15-88:  &45  am) 
BNJJNQ  C00C( 


[FRC-3397-5] 

Proposed  Administrative  Settlement 
Pursuant  to  Hm  ComprelMnalve 
Environmental  RMponae, 
Compensation,  and  UabiUty  Act.  as 
Amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 

AOENCV:  Environmental  Protection 

Agency. 

action:  Notice;'  request  for  public 

comment. 


iln accordance  with  section 
122(i}  of  CERCLA.  as  amended  by 
SARA.  42  U.S.C.  9622(1),  notice  is  hereby 
given  that  a  proposed  administrative 
cost  recovery  settlement  concerning  the 
United  Rigging  and  Hauling  site  in 
Beltsville,  Maryland  was  issued  by  the 
Agency  on  t  ly  18, 1988.  The  settlement 
resolves  an  EPA  claim  under  section  107 
of  CERCLA.  42  U.S.C.  9607.  against  die 
Electric  Equipment  Corporation  of 
Virginia.  'The  Settiement  requires  the 
settiing  party  to  pay  $10,000.00  to  the 
Hazardous  Substance  Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settiement  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at  the 
United  States  Environmental  Protection 
Agency  Information  Resource  Center, 
Region  01,  (3PM21)  841  Chestiiut 
Building,  Philadelphia,  Pennsylvania 
19107. 

DATC:  Comments  must  be  submitted  by 
Julyl8.19e& 

AOORCSSCS:  The  proposed  settiement  is 
available  for  public  inspection  st  the 
U.S.  EPA  Information  Resource  Center, 
Region  m.  841  Chestiiut  Building. 
Hiiladelphia.  Pennsylvania  19107.  A 
copy  of  the  proposed  settiement  may  be 
obtained  in  person  or  by  mail  bom  Ms. 
Diane  McQfeaiy.Iibrarian.  Information 
Resource  Center.  (3PM21).  841  Chestnut 
Building.  Philadelphia.  Pennsylvania 
19107.  (215)  5S7-7904.  CommenU  should 
reference  the  EEC  Settiemrat-United 
Rigging  and  Hauling  Site.  BelUville, 
Maryland  and  EPA  Docket  III-88-31^X: 
and  should  he  addressed  to  Mary 
Letzkus.  Chiet  CERCLA  Removal 
Enforcement  Section  (3HW14)  841 
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Chettnat  BiiildiB^  Ftuladel|>hia, 
PennsylvaiM^  19107. 

MM  nillTNiy^  MMMMATION  contact: 

Allyn  L.  St^  Asstetant  Rqioaal 
Counsel,  Omce  of  RegioBal  Counsel 
(3RCZ1).  u4iEPA  R«gkMi  UL  841 
Chestnol  Bvioding,  FMadelphia. 
PeansyliwBk,  18107.  (215)  507-1632. 

DMr.May^l9aa. 
|aBMsM.Sd|. 
Rtgiunoi  AAffitistntor. 
P«  Doc  IS-iIiIb;  FH«I  »-15-8«  MS  m4 


FEDERALCgMMUNICATIONS 
COMMISSIOfi 


toomwof 


Junes. igSB.  j{ 

The  Fede^l  ComiBunications 
CowMnissioa  fcas  aiibmitted  the  bUamistg 
infonnatJontcoUection  requireiDent  to 
OMB  for  nii/m  and  clearance  under 
the  Paperw^fk  Reducticn  Act  of  1980  (44 
U.S.C3507)i 

Copies  of|l|iis  submission  raey  be 
purchased  ftbm  the  Commission's  copy 
contractor.  International  Ttansoiption 
Service,  (20t|  857-.380a  2100  M  Street 
NW..  Suite  14a  Washington.  DC  200S7. 
For  further  iiiformation  on  this 
submission  contact  Judy  Boky,  Federal 
Conununicaitlons  Comi^ssion,  (20^  632- 
7513.  Persoii4  wishing  to  comment  cm 
this  iafanMJttoa  collection  should 
contact  Yvotie  Flynn,  Office  of 
Managenedi  and  Budget.  Room  3235 
NEOE  Wa^Ugton.  DC  20503.  (202)  305- 
3785. 

OMB  Number:  3080-007X 

Title:  AppU^tion  for  and  Certifksation 
of  Overti^ie  Service  involving 
Inspectiotiof  Sh^  Radio  EquipanenL 

Fonn  Numbfr:  FCC  808. 

Action:  Extf  ision. 

Respondentf!  Businesses  kiclading  smaD 
businessck 

Freqaemy  mRespotue:  On  occasloa 

Estimated  A^ual  Burden:  200 
ResponseH  17  Hours. 

Needs  and  Uses:  The  FCC  Form  808  is 
used  to  raouest  an  overtime  inspection 
of  compulsory  shipboard  radio 
equipmenjtj  pursuant  to  section  4(f)(3) 
of  die  Communications  Act  of  1034,  as 
am«idedj  #nd  47  CFR  80JB(e).  The 
affected  piblic  are  businesses  whose 
vesitis  RMuire  inspection  of  radio 

:{at  other  tfian  normal  duty 
hours,  lli^i  information  requested 
certifies  tjiiBt  the  overtime  services 
was  requited  and  perfonaed.  if  this 
form  is  nb<  completed,  the  U.S. 
Govenuaefit  wiU  not-be  reimbursed 


the  overtime  monies  that  was  paid  to 

the  employee. 

RWdurFoaolvni. 

Acting  Secntaty.  Federal  Coaunanications 
Commiasitm. 

[PR  Doc  88-13S78  FOed  6-15-88: 8:45  am] ' 
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1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


AppScaniOtyand 

noNa 

lOI 

Doohal 
No. 

KBi&m 

BreodcaaSnaCo. 

IncMaaeMrtar. 

Ky. 
B.Mancha»lar 

CofWiHinicslions, 

Ky. 

BPH-STOTOSMG- 
BPH-«70m7MC- 

•8-272 

2.  Pursuant  to  section  300(e)  of  the 
Communications  Act  of  1034^  as 
amended,  the  above  applicatiotts  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headii^  an  set  fordi  betow.  The 
test  of  each  of  these  issue*  has  been 
standardized  and  is  aet  forth  in  its 
entirety  under  die  corresponding 
headings  at  51 FR 19347.  May  2a  lOae. 
The  letter  shown  befora  each  appliouit's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  appHcuit 

Issue  Heading  and  Applicants 

1.  Comparative.  BOTH  ^ 

2.  Ultimate.  BOTH 

3.  If  then  is  any  non-standardised 
issue  in  this  proceeding,  the  fall  text  of 
die  issue  and  die  applicant  10  which  it 
applies  an  set  fordi  in  an  Appendix  to 
this  notice.  A  copy  of  die  coaiqilete  HDO 
in  this  proceeding  is  availaUe  for 
inspection  and  copying  during  noonal 
business  hows  in  the  FCC  Dockets 
Branch  (Room  230),  1019  M  Street.  NW.. 
Washii^tan,  DC  11m  ooB^ilete  text  may 
also  be  ptanhased  firon  the 
Commission's  duplicating  contractor. 
International  Ttaneci^ition  Services, 
Inc  2100 14  Street  NW..  Washington. 
DC  20037  (Tel^one  No.  (202)  857- 
3800). 

W.fanGay, 

Assistaat  Chief,  Audio  Services  Diwisioa, 
Moss  Medio  Bureau. 
(FR  Doc  8»-13S71  Pyad  6-lS-ae:  esIS  am) 
I  OOOK  t71S-et-M 


Jnffeoy  L> 


1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Appfeanl.  Qty  and 

RtoNa 

MM 

No. 

A.  jOTiray  L 
Boudraau(.  Rocky 
Mount  Va. 

Rocky  Mount,  Va. 
a  WYTI.  tac.  Rocky 
Mount.  Va. 

ePH-S7062MM... 

ePH-e70S29MB- 
BPH-S70529MP_. 

ae-276 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardised  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51 FR 19347,  May  29. 1988. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particidar  applicant. 

Issue  Heading  and  Applicants 

1.  FinandaL  A 

2.  Emrimnmental,  B 

3.  Goaiperative.  ALL 

4.  Ultimata,  ALL 

3.  If  diere  is  any  non-standardized 
issue  in  this  proceeding,  die  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  is  set  forth  in  an  Appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  street  NW., 
Washington,  DC  11m  complete  text  may 
also  be  pawAased  from  the 
CoMonissiaB's  dhqilicating  contractor. 
International  Transcription  Services. 
Inc.,  2100  M  Street  NW.,  Washington. 
DC  20037  (Tdephone  No.  (202)  857- 
3800). 

W.  Jan  Gay, 

Assislamt  Chief,  Audio  Serrices  Dtrisian, 

Mass  Media  Bureau. 

[FR  Doc  68-13572  Filod  4>15-afl;  i:4S  ami 
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Applicatlona  for  Contolidatod  H— ring 
Dorsoy,  Aibart  L  Jr.  otal. 

1.  The  Commisison  has  before  it  the 
following  mutually  exclusive 
aj^lications  of  a  new  FM  station:   -■" 
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Applicant.  City  and 
Stale 

4 

Fie  No. 

Docket 
No. 

A.  Alt>er1  L  Dorsey, 

BPH-861010SY.... 

88-277 

Jr..  Nags  Head.  NC. 

BCharteaM. 

BPH-861014SZ.... 

Edwards  et  al..  d/ 

b/a  Alpha  FM 

Haad.NC. 

C.  Pamela  R.  Jones, 

BPH-861014TA.„ 

Nags  Head.  NC. 

D.Win<aso(Nags 

BPH-861014TB.„. 

1 " 

Head.  Inc.  Nags 

Haad.NC. 

1 

ENagsHead 

BPH-«61014TD.„ 

I 

1  '' 

Cofnpsny,  Inc., 

1  1 

Nags  Head.  NC. 

1  ! 

F.  Coastal 

BPH-861014TE.... 

Broadcasting 

Company,  Inc., 

Nags  Head.  NC. 

GSurfaide 

BPH-«61014TF.„ 

' 

ucosacMong  \n 

Umiled 

Partnership).  Nags 

1    ' 

Head.NC. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
beed  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  imder  the  corresponding 
headings  at  51 FR 19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  City  Coverage,  C  I 

2.  Air  Hazard,  C  1 

3.  Comparative.  ALL 

4.  Ultimate,  ALL 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  I}ocket8 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington  DC.  The  complete  text  may 
also  be  purchased  form  the 
Commisison's  duplicating  contractor. 
International  Transcription  Services. 
Inc..  2100  M  Street  NW..  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.Jan  Gay. 

Assistant  Chief.  Audio  Services  Division^ 
Mass  Media  Bureau.  ,  .  {|    , 

(FR  Doa  88-13573  Filed  6-1&-S8: 8.45  am] 
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Applications  for  Consolidated  Hearing; 
Hilding.EricR.etaL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant  City  and 
State 


A.  Eric  R. 
Kings  Beach,  CA. 

a  Wiliiam  McGee 
I     and  Frank  R. 
CasiiHo  d/b/a 
McGee^^astdo 
Communications, 
Kings  Beach.  CA. 

C.  Chns  W.  Kidd  d/b/ 

I    aKidd 

:    Communications. 
Kings  Beach.  CA. 

0.  CaWomia 
Broadcasting 
Company.  .Inc.. 
Kings  Beach.  CA. 

E.  Spanish  Aural 
Senlces  Company, 
Kings  Beach,  CA. 


File  No. 


BPH-861230MF.. 
BPH-861230MG.. 


BPH-861231ML. 


BPH-861231MM.. 


BPH-861231MN... 


Docket 
No. 


8S-274 


2.  Pursuant  to  section  309(e)  of  the 
Commtmications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  imder  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
the  particular  applicant. 

Issue  Heading  and  AppUcant(8) 

1.  Environmental.  A 

2.  Financial.  A 

3.  Comparative,  All 

4.  Ultimate.  All 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  appUcant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  notice.  A  copy  of  the 
complete  HDO  in  the  proceecihng  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW^  Washington  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street  NW., 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 

W.  Jan  Gay. 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

(FR  Doc  88-13574  Filed  6-15-88:  8:45  am] 
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Application  for  Consolidated  Hearing; 
White  Mountain  Radio  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant  City  and 
State 

File  No. 

MM 
Docket 

No. 

A.  White  Mountain 
Radn.  Campton, 
N.H.. 

B.  Campion 
Broadcasting,  a 
Umilsd  Partnership. 
Campion,  N.H.. 

BPH-860e28MB... 
BPH-e60902MF... 

8&-273 

2.  Pursuant  to  section  309(e)  of  the 
Commimications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The  ' 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  (May  29. 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading  and  Applicants 

1.  Comparative.  Afi 

2.  Ultimate,  A.B 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  fidl  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
is  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Stareet  NW^ 
Washington  DC.  Ilie  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc..  2100  M  Sta^et  NW..  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 

W.  Jan  Gay. 

Assistant  Chief,  Audii^ervices  Division. 
Mass  Media  Bureau. 

[FR  Doc  8S-13576  Filed  »-lS-«8;  8:45  am] 
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Application  for  ConaoMdatsd  Hearing; 
Zozaya,  Jtdia  S.  et  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 
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Applicant.  Oiyand 


A.  Juia  S,  Zozlya. 
FlmsiaN.  Arifetaa. 

B.  A  BCD  [ 
Broadcasling  j 
Flagtlafl.r 

CRagHall 

Bra 

Foundalion, 

RaQataff,  Ai^cpna. 
D.  FMFIafl^l 

umsao  Kannaranip. 

FlasMaN,  Arnna. 
E.RagslaN       ! 

Broadcattinij 

Parlnar«Wp.j  \ 

Flagataff,  Af^na. 

F.  Pfnelop  PariW. 
Inc.  Flagstalf« 
Arizona 

G.  Communicatitina, 
Ltd..  Ragstaif, 
Arizona. 


lit  to  I 


FtoNa 


BPH-860703Mt 

BPH-8e0707MG.. 

BPH-e00707NQ... 

BPH-8607070B... 
BPH-8e07070C... 

BPH-«607070O... 
BPH-fl60707MP.. 


MM   FEDERAL  RESERVE  SYSTEM 


Oockat 
No. 


8a-27S 


(DIS- 
MISSED) 


2.  Punua  iit  to  section  309(e)  of  the 
Communic^tionB  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidate4  proceeding  upon  the  issues 
whose  hea4(niKS  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  OHresponding 
headings  a^  $1  FR 19347  (May  29. 1986). 
The  letter  s^own  before  each  applicant's 
name,  abovs,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particitlBr  applicant. 

Issue  Heading  and  Applicants 

1(a).  City,  Coverage,  B 
1(b).  MisrepMBentation,  B 
1(c).  Qualifiqatioiu,  B 

2.  Environmoiltal,  B.C.D.F, 

3.  Air  Hazar^^  F 

4.  Comparative,  A-^ 

5.  Ultimate,  M-F 

3.  If  there  jare  any  non-standardized 
issues  in  th{i#  proceeding,  the  full  text  of 
the  issue  ai(l  the  applicants  to  which  it 
applies  arei^et  forth  in  an  Appendix  to 
this  notice.;^  copy  of  the  complete  HDO 
in  this  prooqeding  is  available  for 
inspection  Bhd  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington  DC  The  complete  text  may 
also  be  puii|iased  from  the 
CommissioH's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.JanGay. 

Assistant  Ch  i  if.  Audio  Services  Division. 
Mass  Modioli  bureau. 
[FR  Doc.  88-43577  Filed  6-15-88;  8:45  am] 
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FMMralOpMt  iMriliSt  CoiiMiilUcc, 
Authortaatton  for  DomMHe  0pm 
itafkvt  Operations 

In  accordance  with  the  Committee's 
rules  regarding  availability  of 
information,  notice  is  given  that  at  the 
Committee's  meeting  on  March  29. 1988, 
paragraph  1(a)  of  the  Committee's 
authorization  for  domestic  open  market 
operations  was  amended  to  raise 
temporarily  from  $6  billion  to  $10  billion 
the  limit  on  changes  between  Committee 
meetings  in  System  Account  holdings  of 
U.S.  Government  and  federal  agency 
securities  for  the  intenneeting  period 
from  March  30, 1988.  through  the  dose  of 
business  on  May  17. 1968. 

Nota^-For  paragraph  1(a)  of  the 
authorization,  see  36  FR  22607,  November  27, 
1971. 

By  order  of  the  Federal  Open  Market 
Committee,  June  9, 1988. 
Nonnand  Baniaid, 

Assistant  Secretary,  Federal  Open  Market 
Committee. 

[FR  Doc.  88-134S1  Filed  6-15-68;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offico  ofttw  Socratary 
[Dockat  Na  N-«S-180%  FR-2SaO] 

Fiscal  YMr  1988  Rettrictiono  on  ttw 
Awanf  of  Csrtaki  Contracts  and 
Subcontracts  to  Foraign  Countries 

AQENCV:  Office  of  the  Secretary,  HUD. 
action:  Notice. 

summary:  This  Notice  inforins  HUD 
grantees  and  contractors  affected  by  the 
requirements  of  section  109  of  Pub.  L 
100-202,  the  Joint  Resolution  Making 
Further  Continuing  Appropriations  for 
Fiscal  Year  1988,  of  HUD's 
interpretation  of  that  Act  and  its  effects 
on  HUD  programs.  Section  109  prohibits 
HUD  and  other  Federal  Departments 
and  Agencies  from  awarding  certain 
contracts  or  subcontracts  to  contractors 
from  foreign  countries  listed  by  the 
United  States  Trade  Representative.  The 
purpose  of  ^s  document  is  to  set  out 
the  duties  and  obligations  of  the 
Department  grantees  and  contractors  of 
both  HUD  and  its  grantees. 
EFFEcnvf  date:  June  16, 1988. 

FOR  niRTHCR  INTORMATION  CONTACT: 

For  Community  Development  Block 
Grants.  Don  Patch.  Director.  Office  of 
Block  Grant  Assistance,  Office  of 
Cooununity  Planning  and  Development, 


Department  of  Housing  and  Urban 
Development  451  Seventh  Street  SW^ 
Room  7280.  Washington.  DC  204ia 
telephone  (202)  755-6587;  for  Urban 
Development  Action  Grants,  Stanley  L 
Newman,  Diretor,  Office  of  Urban 
Development  Action  Grants,  Room  7262, 
telephone  (202)  755-6290;  for  the 
Secretary's  Discretionary  Fund.  Syl 
Angel.  EHrector.  Office  of  Program  Policy 
Development  Room  7138.  telephone 
(202)  755-6090.  (These  are  not  toll-free 
numbers.) 

SUPMJBmiTARV  wformation:  This 
Notice  provides  guidance  to  HUD  offices 
and  to  the  public  concerning  the  effect 
of  se^on  100  of  the  Joint  Resolution 
Making  Further  Continuing 
Appropriations  for  Fiscal  Year  1988 
(Pub.  L 100-202).  Approved  December 
22, 1987. 101  Stat  1329;  1329-434—1329- 
436)  (hereafter,  "section  100"),  on 
programs  of  the  Department  of  Housing 
and  Urban  Development 

The  Prohibitions 

Section  109  provides  in  part  that — 

None  of  die  funds  appropriated  for  fiscal 
year  1968  by  this  reaoluUon  or  by  any  other 
law  may  be  obligated  or  expendled  to  enter 
into  any  contract  for  the  constniction. 
aiteratitm,  or  repair  of  any  public  building  or 
public  worii  in  the  United  States  or  any 
territory  or  possession  of  the  United  States 
with  any  contractor  or  subcontractor  of  a 
foreign  country,  or  any  supplier  of  products  of 
a  foreign  country,  during  any  period  in  which 
such  foreign  country  is  listed  by  the  United 
States  Trade  Representative  under 
subsection  (c)  of  this  section. 

Paragraph  (c)(1)  describes  this 
"listing"  and  provides: 

The  United  States  Trade  Representative 
shall  maintain  a  list  of  each  foreign  country 
which — 

(A)  denies  fair  and  equitable  market 
opportuntiies  for  products  and  services  of  the 
United  States  in  procurement,  or 

(B)  denies  fair  and  equitable  market 
opportunities  for  products  and  services  of  the 
United  States  in  bidding,  for  construction 
projects  that  cost  more  than  $500,000  and  are 
funded  (in  whole  or  in  part]  by  the 
govanunent  of  audi  foreign  country  or  by  an 
entity  controlled  directly  m  indirectly  by 
such  foreign  country. 

Paragraph  (c)(2)  provides,  in  part: 

Such  list  shall  include — 

(B)  the  country  of  Japan  and  any  other 
countiy  which  has  expressed  a  policy  of 
denying  fak  and  equitable  m&rket 
opportunities  for  products  and  services  of  the 
United  States  in  procurement  or  bidding  for 
projects  described  in  paragraph  (1)  of  this 
subsection. 

On  December  30, 1987.  the  United 
States  Trade  Repesentatives  (USTR) 
published  an  initial  list  in  accordance 
with  section  100.  Japan  was  the  only 
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country  on  this  list  As  long  as  Japan 
remains  on  this  list  funds  appropriated 
for  fiscal  year  1988  (and  aD  funds 
appropriated  in  previous  years' 
appropriation  Acts,  where  the  funds 
remain  available  and  were  not  yet 
obligated  by  HUD  on  December  22. 1987. 
and  thus  may  be  considered  "for"  fiscal 
year  1988]  may  not  be  obligated  or 
expended  for  affected  Federal  or 
federally  funded  public  buildings  and 
public  works  contracts  with  Japanese 
contractors  or  subcontractors,  or  with 
suppliers  of  Japanese  products. 

Contracts  Affected  by  the  Prohibitioas 

The  imihibitions  of  section  109 
(hereafter  "the  prohibitioiis")  apply  to 
the  obligation  or  expoiditure  of  funds 
by  HUD  or  by  recipients  of  funds  from 
HUD  used  to  enter  into  contracts  far 
public  works  projects  entered  into  after 
the  date  of  enactment  of  section  109— 
December  22. 1987.  Contracts  of 
recipients  are  reached  by  the 
prohibitions  without  regard  to  the 
method  of  disbursement  of  the  funds  to 
the  recipient  by  HUD. 

The  Conference  Report  (R  Rep.  No. 
498. 100th  Cong..  1st  Sess.  1183)  makes  it 
clear  that  "(tjl^se  prohibitioas  extend  to 
all  Federal  agencies  as  wdl  as  all  other 
rasiptents  of  Federd  funds. "  (Emphasis 
added.)  As  a  result,  the  prohibitions 
apply  to  covered  contracts  by  Federal 
agencies  and  to  the  contracts  entered 
inta  by  recipients  or  subrecipients  of 
HUD  funds,  with  contractors  and 
subcontractors  of  listed  foreign  j 

countries.  ' 

The  prohibitions  are  applicable  to 
funds  appropriated  for  fiscal  year  1988 
by  the  Joint  Resolution  or  by  any  other 
laws.  Any  funds  appropriated  "for" 
fiscal  year  1968  are  affected  by  section 
109.  (For  further  discussion,  see 
"Funding  to  wfaidi  the  lYohibitions 
Apply"  elsewhere  in  this  Notice.) 

The  prohibitions  of  section  109  affect 
funds  used  to  enter  into  any  contract 
with  a  contractor  or  subcontractor  of  a 
listed  country  (at  this  writing.  Japan 
only)  for  constmctioii.  alteration,  or 
repair  of  any  pubUc  building  or  public 
work  pro|ect  or  any  contract  for 
architectural,  engineering,  or  other 
service  directly  related  to  the 
preparation  for  or  performance  of  the 
construction,  alteration,  or  repair  of  any 
pubUc  building  or  public  project  in  the 
United  States,  or  any  territory  or 
possession  of  the  United  States. 

The  prdiibitlons  of  section  100  also 
apply  to  any  product  used  in  the 
construction,  alteration,  or  repair  vi  any 
public  building  or  public  work  in  the 
Untied  States.  inducDng  permanently 
affixed  equipment  instruments,  utilities, 
electronic  and  other  devices,  but  not 


including  vehicles  or  construction 
equipment  if  more  than  50  percent  of 
the  total  cost  of  the  product  is  aHocaUe 
to  production  or  manufacture  in  a  listed 
country. 

Definitions  of  "Public  BuUdhig."  "Publk 
Work" 

Section  109  does  not  include  a 
definition  of  these  terms.  The 
Department  has  determined  that  the 
most  appropriate  available  definitions  of 
"public  buikding"  and  "public  work"  are 
those  appearing  in  the  Federal 
Acquisition  Regulation  at  48  CFR 
Chapter  1.  Part  22.  Apidication  of  Labor 
Laws  to  Government  Acquisitioas. 
These  definitions  have  been  adapted 
here  to  reflect  activities  likely  to  be 
contracted  for  by  HUD  or  by  its 
grantees. 

"Public  building'  as  used  in  this  Notice 
means  a  building  for  which  constructiiHi. 
completion,  rehabilitation  or  repair  is 
carried  on  directly  by  authority  of.  or 
with  funds  of,  the  Department  of 
Housing  and  Urban  Development  (HUD) 
where  the  boilding  is  or  will  be  pabUcly 
owned  or  operated  and  is  intended  to 
serve  tlie  interest  of  the  general  pubUc — 
whether  or  not  HUD,  or  HUD's  grantee, 
holds  title  to  the  building. 

"Public  work"  as  used  in  this  Notice 
means  construction  activity  (as 
distinguished  from  ■■■■lacturing, 
furnishing  of  materials,  or  servicing  and 
maintenance  work).  The  term  incudes 
constructiim.  conqiletion.  rehabilitation 
or  repair  of  such  publicly  owned  or 
operated  improvements  as  bridges, 
dams,  paries,  streets,  sidewalks,  curbs, 
gutters,  parking  facilities,  tunnels 
sewers,  mains,  power  lines,  pumping 
stations,  airports,  teminals,  docks, 
piers,  wharves,  ways,  levees,  canals, 
dredgmg,  shoring,  rehabilitation  or 
reactivation  of  public  buildings, 
excavating,  clearing,  md  landscaping, 
where  the  work  performed  is  for  an 
improvement  intended  to  serve  the 
interest  of  die  general  pubic. 

The  Department  believes  that  it  was 
the  intention  of  section  109,  in 
employing  the  terms  "poblic  building  or 
publk  wnk".  to  reach  federally  funded 
structures  and  projects  ndiere  diey  are 
pdilidy  owned  or  operated  and  are 
intended  to  serve  the  general  public  as 
distinguished  (for  exampie),  firom 
residoitial  sliactures.  Aocordingly.  the 
Department  believes  that  section  loo's 
appbcaUHty.  with  rdierenoe  to  HUD- 
funded  activity,  is  Bmited  to  covered 
activities  funded  under  the  CooMBnnity 
Development  Block  Grant  Program- 
including  the  State's  Program  and  the 
Secretary's  Discretionary  Fund— aD 
authorised  by  Title  I  of  the  Housing  and 
Community  Devebpment  Act  of  1974  (42 


U.S.C  5301-5320).  and  under  the  Urban 
Development  Action  Grant  Program  (42 
U.S.C  5318).  These  programs,  originally 
enacted  to  replace  a  number  of 
categorical  grant  programs  of  the 
Department  frequently  can  involve  the 
use  of  grapt  funds  for  activity  associated 
with  public  buUdings  or  pubtic  worics 
within  the  meaning  of  section  109. 
Accordingly,  where  CDBG  grantees,  or 
UDAG  grantees,  have  involvement  in 
projects  to  fund  improvements  lot 
structures  or  projects  definable  as  pablic 
buildings  or  pubUc  works,  the 
prohibitstions  set  out  in  this  Notice  will 
apply.  (Private  funding  constituting  the 
developer's  contribution  to  a  UDAG 
project  is  not  subject  to  the 
proscriptions  of  section  109.)  That 
portion  of  CDBG  and  UDAG,  activity 
that  involves  construction  of  such 
facilities  as  shopping  malls,  hotels,  and 
other  comparaUe  private  construction 
projects  is  not  definable  as  construction 
of  a  pablic  building  or  public  woric  and 
accordingly  is  not  affected  by  section 
lOeTs  prohibitions. 

The  Department's  research  concerning 
the  normally  understood  scope  of  the 
terms  '^Uic  building  or  public  work" 
convinces  us  tiiat  HUD  activity 
associated  with  residential  oontruction. 
including  activity  associated  with 
emergency  shelters  or  other  housing  for 
the  homeless,  is  not  reached  by  the 
statutory  prohibitions.  The  definition  of 
the  term  "public  buildfaig"  used 
throughout  40  U.S.C  Chapter  12 
("Construction,  Alteration,  and 
Acquisition  of  Public  Buildings") 
expressly  excludes  any  builchngs  "on  or 
used  in  connection  widi  housing  and 
residential  projects."  40  US.a  612(1)(F). 
We  note  also  the  following  evidences 
that  residential  structures  are  not 
included  in  these  terms: 
— ^An  inventory  of  physical  assets 
included  in  discussion  of  the  budget 
process  wider  Tide  31  separately  lists 
"poUic  boiMings"  and  "federaUy 
assisted  housing".  31  U.S.C 
1105(eH2)(H)and(K). 
—In  42  U.S.C  5555,  a  statutory  provision 
dealing  with  solar  energy 
distinguishes  between  solar  heating 
and  cooling  of  (1)  liousing"  and  (2) 
"commercial  and  pubhc  buildings". 
—While  the  Architectural  Barrier*  Act 
(captioned  "Desiyi  and  Construction 
of  Public  Buildings  to  Accommodate 
MiysicaUy  Handicapped")  does  cover 
subsidized  housing  programs,  the 
actual  definition  under  whidi 
residential  structures  are  covered 
involves  die  definition  of  the  term 
"building"— not  "public  buildhig", 
although  the  latter  term  is  used  in  the 
catchline.  42  U.S.C  4151. 
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These  alid  other  statutory  and  case 
law-basedl  ^finitions  of  the  terms  used 
in  section  100  convince  us  that 
residential  structues  were  not  intended 
to  be  reached  by  section  109. 

Insuranoe  pttogiams 

Most.  btt<  not  all,  of  HUD's  mortgage 
insurance  i^ogram  activity  pertains  to 
residential  housing.  To  the  limited 
extent  thai  HUD  mortgage  insuring 
activity  m^^  involve  structures  that 
could  be  ceiisidered  public  buildings 
(e.g..  a  publldy-owed  hospital),  section 
100  nonetheless  does  not  reach  these 
activities.  Decause  it  is  applicable  only 
to  "*  *  *  ft«ids  appro|Hnted  for  fiscal 
year  1968  |>y  this  Resolution  or  any 
other  law  t  *  *"  Accordingly,  the  reach 
of  section  109  is  limited  to  "funds" 
obligated  or  expended  (i.e.,  as 
distinguished  from  credit  authority  or 
other  varieHes  of  authority  that  the 
Continuing  Resolution  appropriates).  For 
this  reason.;  the  Department  believes 
that  none  of  its  mortgage  insuring 
authorities  ere  affected  by  section  109'8 
restriction!^  Based  on  the  same 
rationale,  ^e  Dq>artment  does  not 
interpret  s^tion  100  as  being  applicable 
to  section  Ibs  loan  guarantee 
arrangements  authorized  under  Tide  I  of 
the  Housii^  and  Communty 
Devetopmfiit  Act  of  1974  (42  U.S.C. 
5306).        I 

The  Depieirtment  intends  to  provide,  as 
promply  as  possible  following 
pubiicatiovof  this  Notice,  additional 
direct  notification  to  ejected  grantees  of 
the  duties  abd  obligations  created  by 
section  109.;and  to  provide  supplemental 
instructionia  to  these  grantees 
concerning  the  steps  they  must  take  to 
comply  w^l  the  statutory  prohibitions. 
NothwithsUnding  the  acknowledged 
need  for  sUtii  guidance,  section  109  is  a 
self-executing  law  effective  on 
enactment  end  requires,  where 
necesary,  action  on  contraacts  subject 
to  its  prohibitions  dating  from  its 
December  22, 1987  effective  date. 

Who  is  a  Contractor  or  Subooattador  (^ 
a  [Listed)  FfceigB  Cotmtiy? 

The  termf  "contractor  or 
subcontratjior  of  a  foreign  country"  are 
defined  in  MBctionl09(d)(2)  to  be  "any 
contractor  |4r  subcontractor  that  is  a 
citizen  or  li^tional  of  a  foreign  countty 
or  is  conti^fled  directiy  or  indirecUy  by 
citizens  or  illations  of  a  foreign  country 
[whose  actitnties  are  affected  by  the 
prohibitions]. 

A  contralQtor  or  subcontractor  is 
"controlled  jdirecUy  or  indirecUy"  within 
the  meaniiig  of  the  statute  if— 

(1)  SO  pei^nt  or  more  of  the  voting 
stock  of  th  i  contractor  or  subcontractor 


is  owned  by  one  or  more  citizens  or 
nations  of  die  foreign  country; 

(2)  The  tide  to  50  percent  or  more  of 
the  stock  of  die  contractor  or 
subcontractor  is  held  subject  to  trust  or 
fiduciary  obligations  in  favor  of  one  or 
more  citizens  or  nationals  of  the  foreign 
country; 

(3)  50  percent  or  more  of  the  voting 
stodc  of  the  contractor  or  subcontractor 
is  vested  in  or  exercisable  on  behalf  of 
one  or  more  citizens  or  nationals  of  the 
foreign  country, 

(4)  In  the  case  of  a  corporation,  if  its 
president  or  other  chief  executive  ofiBcer 
or  the  chairman  of  its  board  of  directors 
is  a  citizen  of  the  foreign  country,  or  if 
the  number  of  its  directors  necessary  to 
constitute  a  quorum  are  citizens  or 
nationals  of  the  foreign  country;  or  the 
corporation  is  organized  under  the  laws 
of  the  foreign  country  or  any 
subdivision,  territory,  or  possession 
thereof  or 

(5)  In  the  case  of  a  contractor  or 
subcontractor  who  is  a  participant  in  a 
joint  venture  or  a  membier  of  a 
partnership,  if  any  participant  of  the 
joint  venture  or  partner  meets  any  of  the 
criteria  in  (1)  through  (4)  above. 

Payments  are  prohibited  by  section 
109  to  a  partnership  or  joint  venture  if 
one  member  or  partner  is  a  fi'mt 
controlled  by  a  citizen  or  national  of  a 
listed  country.  Section  lG0(a)  prohibits 
using  Federal  funds  to  enter  into 
contracts  or  subcontracts  with  such  a 
firm.  These  prohibitions  also  apply  to 
business  enterprises  diat  are 
combinations  of  contractors  or 
subcontractors,  e.g..  partnerships  or 
joint  ventures.  If  a  contract  or  a 
subcontract  is  for  an  activity  for  which 
funds  would  be  prohibited  under  section 
109,  the  contractor  or  subcontractor 
does  not  avoid  the  prohibitions  because 
of  the  manner  in  which  it  is  organized  or 
established.  If  a  member  of  a 
partnership  or  a  joint  venture  is  a 
contractor  or  subcontractor  that  would 
be  prohibited  by  section  109  from 
receiving  HUD  funds,  but  for  the 
business  arrangements,  the  joint  venture 
or  partnership  arrangement  does  not 
avoid  the  application  of  the  prohibitions. 
By  way  of  further  clarification,  an 
individual  foreign  member  of  a  joint 
venture  or  partnership  is  subject  to  the 
measures  of  "control"  set  out  in 
numbered  paragraphs  (1)  through  (5). 
above,  but  a  foreign-controlled //rm 
participating  as  a  partner  or  joint 
venture  in  a  contract  will,  by  its 
participation,  render  the  contract 
subject  to  the  prohibitions-^without 
regard  to  whether  the  participating 
foreign  partner  or  member  has  "control" 
of  the  partneship  or  joint  venture. 


Funding  To  Which  the  Prohibitions 
Apply 

Subsection  10e(e)  provides  that 
"[pjaragraph  (a)(1)  of  this  section  shall 
not  apply  to  contracts  entered  into  prior 
to  the  date  of  enactment  of  this 
resolution."  The  "contracts"  in 
paragraph  (a)(1)  are  public  building  or 
public  works-related  contracts  with  die 
contractors  and  subcontractors  of  listed 
countries.  The  date  of  enactment  of  the 
continuing  resolution  (H.).  Res.  395)  was 
December  22, 1987.  Therefore,  the 
funding  prohibitions  of  section  109  do 
not  app^  to  contracts  that  were  entered 
into  before  December  22. 1987;  and  the 
prohibitions  do  not  apply  to  contracts 
that  were  entered  into  with 
subcontractors  before  December  22. 
1987.  These  prohibitions  do  apply, 
however,  to  contracts  with  contractors 
and  subcontractors  for  covered  public 
buildings  and  public  work  projects  diat 
were  or  are  entered  into  after  December 
22. 1987.  Contracts  entered  into  before 
December  22. 1987,  but  amended 
thereafter,  are  covered  if  additional 
funds  are  involved  in  the  subject  matter 
of  the  amended  contract.  Subsection 
109(c)  does  not  exempt  a  contract 
entered  into  widi  a  subcontractor  after 
the  effective  date  of  the  continuing 
resolution,  even  though  the  contract  was 
awarded  under  a  prime  contract  grant 
or  other  funding  arrangement  that  was 
entered  into  before  the  effective  date  of 
the  resolution. 

The  Department  believes  that  section 
109  is  intended  to  be  applied  to  all  funds 
expended  on  covered  activities  using 
appropriated  funds  fiom  any  Fiscal  Year 
1988  appropriation  Act,  and  to  all  funds 
appropriated  in  previous  years' 
appropriation  Act,  where  the  funds 
remain  available,  were  not  yet  obligated 
by  HUD  on  December  22, 1987,  and  thus 
were  "for"  Fiscal  Year  1988. 

To  the  extent  funds  were  appropriated 
before  Fiscal  Year  1988  but  (because  of 
multi-year  authority  to  obligate  funds  or 
because  w  reallocation  of  previously 
obligated  funds)  were  not  obligated  until 
after  December  22, 1987,  these  funds  are 
also  subject  to  the  prohibitions. 

In  addition,  funds  obligated  under  a 
1986  appropriation  (or  under  a  multi- 
year  authority  as  described  above) 
before  September  30, 1988,  but  not  spent 
on  covered  activities  until  after 
September  30, 1988,  will  continue  to  be 
subject  to  the  prohibitions. 

Actioo  Required  With  Reference  to 
Existing  Contracts  Subject  to  die 
Prohibitioas 

Any  contracts  prohibited  by  section 
100  but  nevertheless  entered  into  after 
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December  22. 1987  imut  be  cancelleil, 
unless  cancellation  is  determined  by  the 
Secretary  not  to  be  in  the  public  interesL 
Determinations  by  tbe  Secretary  that 
canceHation  is  not  in  the  paUic  interest, 
or  that  waiver  of  iite  proUWtiens  should 
be  granted  with  reference  to  a  new 
contract  or  subcontract,  vrill  be  made  on 
a  contiact-by-contract  basis.  If  such  a 
determination  is  made,  the  Secretary 
win  iasne  a  waiver  as  axithorized  by  the 
statnte.  Waiver  requests,  indnding  facts 
concerning  any  contract  or  subcontract 
for  which  waiver  is  requested  and  a 
statement  of  the  reasons  why  waiver 
would  be  in  the  public  interest,  should 
be  furwawhid  by  the  grantee,  directed  to 
the  Manager  of  the  HUD  Field  Office  for 
the  State  in  which  the  grantee  is 
carrying  out  the  HUD-fiinded  activity, 
or,  in  States  viixb.  more  than  one  Field 
Office,  to  the  appropriate  Field  Office 
Manager.  The  Field  Office  Manager  will 
forward  aD  requests,  with 
recommendations,  to  the  Secretary  for 
final  determination.  Waiver  requests  by 
contractors  will  not  be  considered. 
(Where,  however,  a  grantee  has 
requested  a  waiver  from  the  Secretary, 
the  contractor  whose  contract  is  the 
subject  matter  of  the  request  may 
submit  information  in  support  of  the 
request  and  the  Secretaiy  will  consider 
it.) 

It  is  the  duty,  under  section  106.  of 
every  HUD  grantee  who  has  a  covered 
contract  (or  whose  contractor  has  a 
subcontract)  with  a  contractor  of  a 
listed  foreign  country  either  (1) 
immediately  to  cancel  the  contract  or  to 
requke  the  contractor  to  cancel  the 
prdiibited  subcontract,  or  (2)  promptly 
to  request  a  waiver  of  the  prohibition 
from  the  Secretary. 

Waiver  requests  should  describe  the 
project,  the  soeroes  of  Fedwal  grant 
funds  for  the  ptoject.  the  spedfict 
concerning  the  contract  lor  which 
waiver  is  being  sou^t.  inchiding 
contract  amount;  dates  that  work  was 
begun  under  the  contract  and  the 
progress  toward  completion:  the  basis 
oa  which  the  contactor  has  been 
determined  to  be  a  omtractor  of  a  listed 
foreign  country:  details  muficmiim  the 
extent  of  foreign  ownershqi  of  the 
contractor:  facts  concerning  related 
subcontracts  that  are  or  may  be  aebject 
to  the  prohibition  whidi  is  the  subject  of 
this  Notice,  and  the  particular  groiinds 
upon  which  the  waiver  request  is  being 
made. 

ComparaUe  descriptive  material  most 
be  submitted  to  aooompony  any  request 
for  waiver  of  the  prohibitions  as  they 
relate  to  prospective  coatracts  or 
subcontracts  that,  if  awarded,  would  be 


subject  to  the  prohibitions  in  section 
109. 

In  addition  to  the  above-listed  facts, 
waiver  requests  should  indode  a 
recitation  of  the  reasons  the  grantee 
believes  it  would  be  in  the  public 
interest  to  grant  a  waiver:  the  predicted 
financial  and  other  consequences  to  the 
funded  activity  in  the  event  waiver  is 
not  granted:  and  any  other  facts  kaown 
to  the  grantee  that  would  aid  in  the 
Secretary's  determination. 

No  new  contract  with  a  contractor  or 
subcontractor  of  a  listed  foreign  coantiy 
may  be  entered  into  during  the 
pendency  of  a  waiver  request  applicable 
to  that  contract  Existing  contracts 
subject  to  the  prohibitions  descrftied  in 
this  Notice  must  be  suspended  unless  (1) 
the  grantee  certifies  to  the  Secretary, 
and  demonstrates  factually,  that 
suspension  of  work  during  the  pendency 
of  the  waiver  request  wo«dd  cause 
irreparable  injuiy  to  the  project;  amd  (2) 
a  waiver  request  is  filed  with  the 
Secretary  within  20  calendar  days 
(including  weekends  and  holidays)  of 
the  puUication  date  of  this  Notice.  (A 
grantee  »^lting  to  avoid  suspension  of 
an  existing  contract  during  the  pendency 
of  a  waiver  request  may  file  the  request 
later  than  20  days  CdlkNiring  the 
publication  date  of  this  Notice  if  the 
grantee  demonstrates  that  the 
involvement  of  a  contractor  or 
subcontractor  subject  to  the  prohibition 
was  net  discovered  until  a  later  time.) 
Work  need  not  be  suspended  during  the 
pendency  of  a  waiver  request  that 
includes  the  above-described  grantee 
certification  unless  and  until  ^e 
Secretary  notifies  the  grantee  that  the 
certification  has  been  rejected. 

Any  decision  with  regard  to  a 
requested  waiver  amtlicable  to  a 
contract  will  be  made  after  a  review  of 
the  specific  facts  involved.  In  additioa  to 
consideration  of  public  piupose 
arguments  in  support  of  maintenanwt  of 
the  contract  or  waiver  of  the  prohibition 
on  a  new  contract  other  faolors  that  will 
be  considered  by  the  Secretary  will 
include  the  oatioaal  security  interests  of 
the  United  States:  the  availability  of 
necessary  prodacts  or  services;  aad 
costs  to  ttie  taxpayers  that  significantly 
exceed  the  costs  associated  with 
canoelliog  tha  contract  and  awarding 
another  for  similar  products  or  servkes. 

Notice  of  aiqr  waivw  granted  by  the 
Secretaiy  shall  be  puMiiJied  in  the 
Federal  Rfl«istsr  witUn  10  days  after  the 
Secretary's  detenninatioa.  Ths  Notice 
shall  describe  in  detail  tha  contract  or 
subcnrtract  involved  and  the  specific 
reasons  isr  pantiag  the  waiver. 

The  prohibitiaiiB  contained  in  sectioa 
109  are  in  additioa  to  any  other 


restrictions  contained  in  any  other 
Federal  law.  indoding  the  Bug  American 
Act  (41  U.&C.  lOa-lOd). 

SoHcltatioB  ftovishms  and  Use  of 
Contract  Clauses 

The  Department  believes  that  section 
100  is  a  self-execating  statute  affecting 
the  right  of  Federal  departments  and 
agencies  and  their  grantees  to  contract 
Accordingly,  die  department  does  not 
beliewB  that  it  is  necessary,  in  order  to 
give  legal  effect  to  the  pralubitions.  to 
amend  existing  coatracts  with  HUD 
contiactors.  or  for  grantees  to  amend 
existing  contracts  solely  to  reflect  the 
prohibitions  contained  in  the  statute. 

However,  the  Department  has  added 
appropriate  contract  provisions  to 
covered  HUD  contracts,  in  accordance 
with  the  diioctions  provided  hi  faiterim 
amendments  to  te  Federal  Acquisition 
Regulation  poblished  on  April  12. 1988. 
and  by  this  Notice  the  Department  is 
directing  all  grantees  to  include,  as 
appropriate,  solicitation  provisions  and 
contract  dauses  identical  to  or  based 
upon  the  dauses  set  out  below  in  all 
fiirther  contracts  and  in  amendments  to 
'Mtj^'Ht^g  contracts  involving  HUD 
assistance  subject  to  the  prohibitions.    \ 

Solicitation  Provisions 

Grantees  soUdting  bids  or  requesting 
proposals  for  contracts  for  the 
construction,  alteratitm.  or  repair  of  any 
public  buildbig  or  pabhc  woric  project 
subject  to  the  prohibitions  described  in 
this  Notice  diall  tadude  in  their 
solidtatiMU  the  fottowtaig  im>visions: 

Restikiliuus  on  Public  BwihHwgs  and 
Public  WoilcB  Pra)ecls  Cartfflcatian 

(a)  Definititms.  The  definitions 
pertaining  to  this  provision  are  those 
that  are  set  fwth  in  the  clause  entitled, 
"Restricdoas  on  Public  Works  Projects:" 
(Set  out  under  "Coatract  Clauses" 
heiovf.) 

(b)  Ceitificatkxt.  Except  as  provided 
in  paragiaiA  (c)  of  this  providon,  by 
submission  of  its  bid  or  proposal,  the 
ufFeror  certifies  mat  it^ 

(1)  Is  not  a  Contractor  of  a  foreign 
country  indudad  on  the  list  ol  coontries 
that  diaoiniinate  against  U.&  firms 
puUished  by  the  Office  of  the  United 
Statea  IVade  Representative  (USTR) 
(sea  paiapaph  04  of  tlii>  proviaion^ 

(2)  Haa  not  or  wiO  not  enter  faito  any 
subonolrad  erith  a  sobcontFactor  of  a 
foreiga  coontiy  faichidad  on  tha  Ust  of 
countries  that  discriminate  agiinit  U& 
firms  pnblMMd  by  the  USTR:  and 

(3)  WiU  not  provide  any  product  of  a 
country  indudad  on  the  list  of  fineign 
countries  dwt  disaifliinate  against  U.S. 
fiima  pubhshed  by  the  USTR. 
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(c)  Inability  to  certify.  An  offerar 
unable  to  certify  in  accordance  wiUi 
paragraplh  lb)  of  tUs  provision  shall 
submit  ivitj|  IHb  oflier  a  written 
explanatiottfaOy  describing  the  reasons 
for  its  inmBty  to  make  the  certification. 

W  Appt^Hity  of  IB  U.S.C.  lim. 
The  oertifiqiition  in  paragraph  (b)  of  ttiis 
provisioB  cettoems  a  mMiet  wdttdn  Ibe 
jurisdic«oiilef  «n  agency  of  die  United 
States,  aidlfie  maldi^  of  a  false, 
flctitiavs,  or  fraudufent  certificatioB  may 
render  the  amkar  sBbject  to  prosecution 
under  Ttde||a.  MS.C  SOOl. 

(e)  Noticii  The  offemr  shaU  provide 
immediate  Written  notice  to  the 
Contracting  Offioer  if,  at  any  time  before 
the  contract  award,  the  vOeror  ieanu 
that  its  cerli^cation  was  erroneous 
when  submitted  or  has  become 
erroneousb|  reason  of  changed 
circumstances. 

(f)  RestrH^ons  oa  contract  awani. 
Unless  a  waiver  to  these  restrictions  is 
granted  by  t)ie  Secretary  (^  Housing  and 
Urban  Development  no  contract  will  be 
awarded  toj  an  offeror  [1)  who  is  owned 
or  cantroHen  by  a  citizen  or  national  of 
a  foreign  cqiintoy  included  on  die  list  of 
foreign  couhpies  that  discriminate 
against  U.Si  IRrms  published  by  the 
USTR,  {H  WlK»se  rabcontractors  are 
owned  or  cottftoolled  by  citizens  or 
natiraals  of  a  ionipi  oomtry  on  the 
USTR  fist  oTi  (S)  who  incorporates  any 
product  of  e  foreign  country  on  the 
USTR  list  in  the  public  wo  Acs  project 

(g)  Recoimeeping.  Nodung  contained 
in  die  foregoing  shall  be  construed  to 
require  establishment  oi  a  system  of 
records  in  oitder  to  render,  in  good  faith, 
the  certifiatlion  required  by  paragraph 
(b)  of  this  plt>visioiL  The  knowledge  and 
informatioq  ()f  an  offeror  is  not  required 
to  exceed  Akt  which  is  normally 
possessed  by  a  pmdent  person  in  the 
ordinary  cojiyse  of  business  dealings. 

(h)  USTRi  psL  The  USTR  published  an 
initial  list  iii  the  Fadoial  Re^star  on 
December  Sa  1967  (S3  FR  «244).  which 
identified  one  country— Japan.  The 
USTR  can  add  countries  to  die  list  and 
remove  coaMtries  from  it,  fai  accordance 
with  sectioirH)e(c)  of  Pri).  L 100-202. 
[End  of  Solichbtion  Ghinae] 

Contract  CifkiteB 

Grantees  >0r  sab^antee  recipients 
enterfaig  int|i|  contracts  for  ooastniction. 
alteratioa.  6t  repafa'  of  any  pabbc 
builiMaB  «r  onUic  wortc  pra^  sabjeot 
to  die  prddbWoaB  demalbed  in  this 
Notice  aM  M^dwie  die  Mowing 
provisions  it  all  such  contracts: 

RestricdoDfl  on  Public  Buildings  and 
rUDnc  vTOl^  rnfmSn 

(a)  DefiakioaB.  "GoiapoDent"  as  used 
in  this  clauHi  means  those  articles. 


materida.  and  siqiplies  incoiporated 
directly  into  die  prodact 

"Contractor  or  sabcontractor  of  a 
foreign  counlry,'*  as  used  in  this  daase. 
means  any  Contractor  or  subcontractor 
that  is  a  citizen  or  national  of  a  foreign 
country  or  is  controlled  direcdy  or 
indirecUy  by  citizens  or  nationals  of  a 
foreign  oonniiy.  A  contractor  or 
subcontractor  shall  be  considered  to  be 
a  citizen  or  aatioBal  of  a  foreign  country, 
or  contndled  ilirecdy  or  indirecdy  by 
citizens  or  nationals  of  a  foreiga 
county — 

(1|  ff  SO  percent  or  more  of  the 
Contractor  or  subcontractor  is  owned  by 
a  citizen  or  a  national  of  the  foreign 
country; 

(2)  If  dw  title  to  SO  percent  or  more  of 
the  stock  •(  dw  Contractor  or 
auboontractor  is  held  sobfect  to  trust  or 
fiduciary  ofaUgatka  in  favor  of  citizens 
or  natiooab  vi  the  foreign  country; 

(S)  tf  SO  percent  or  more  of  the  voting 
power  in  die  Contr^ior  or 
subcontractor  is  vested  in  or  exercisable 
on  behalf  of  a  citizen  or  national  of  the 
foreiyi  country: 

(4)  In  the  case  of  a  partnership,  if  any 
general  partner  is  a  citizen  of  the  foreign 
country; 

(5)  In  the  case  of  a  oorpnation.  if  its 
president  or  other  chief  executive  ofBoer 
or  the  dudnaaa  of  ite  board  of  directors 
is  a  citizen  of  the  foreign  country  or  the 
majority  of  any  nnndier  <rf  its  directors 
necessary  to  conatitute  a  quorum  are 
citizens  of  the  foreign  country  or  the 
corporation  is  organized  under  the  laws 
of  the  foreign  country  or  any 
subdivision,  territory,  or  possession 
thereof  or 

(6)  In  the  case  of  a  contractor  or 
subcontractor  who  is  a  joint  Venture,  if 
any  participant  firm  is  a  citizen  or 
national  of  a  foreign  country  or  meets 
any  of  the  criteria  in  subparagraphs 
(a)(1)  diroui^  (5)  of  diis  clause. 

"Product",  as  used  in  this  dause. 
means  oonstniction  materials—^., 
articles,  materials,  voA  supplies  brought 
to  the  oonstrnctioB  site  for  incorpcH-ation 
into  the  public  works  project  including 
permanendy  affixed  equipment 
instruments,  utilities,  electronic  or  other 
devices,  bat  not  indadiRg  vehides  or 
construction  equipment,  fai  determining 
the  origin  of  a  product  [insert  name  of 
grantee],  will  consider  a  product  as 
produced  in  a  foreign  country  if  it  has 
been  assembled  or  manufactured  in  die 
foreign  country,  or  if  the  cost  of  the 
components  mined,  produced,  or 
manufactured  in  the  foreign  country 
exceed  SO  percent  of  the  cost  of  aH  its 
compoDeata. 

{b)  RettrictioaB.  The  Contractor  shall 
not  (1)  knowingly  enter  into  eatg 
subcontract  under  this  cootract  «vith  a 


subcontractor  of  a  foreign  ooaalry 
included  on  the  list  of  oooairios 
disciiiniaate  against  U.S.  finss 
published  by  dw  United  State*  Tkade 
Representative  (see  paragraph  (c)  of  this 
clause),  or  (2)  supply  any  product  under 
this  contract  of  a  oouatiy  included  on 
the  list  of  foreign  countries  that 
discrimiBate  against  U.S.  firms 
published  by  die  USTR. 

(c)  USTR  ligL  the  USTR  published  an 
initial  list  in  the  FsdsralRsgjlstsroa 
December  30, 1987  (53  FR  49244),  which 
identified  one  country— Japan,  llie 
USTR  can  add  odier  countries  to  the  list 
or  remove  countries  from  it  in 
accordance  with  section  109(c)  of  Pub.  L 
100-202. 

(d)  Certificatioa.  The  Contractor  may 
re^  upon  the  certification  of  a 
prospective  subcontractor  that  it  is  not  a 
subcontractor  of  a  fdrei^i  country 
included  on  the  list  of  countries  that 
discriminate  against  US.  firms 
published  by  the  USTR  and  that 
products  supplied  by  sach  subcontractor 
for  use  on  the  Federal  public  worics 
project  under  this  contract  are  not 
products  of  a  foreign  country  included 
on  the  list  of  foreign  countries  that 
discriaiinate  against  U.S.  firms 
published  by  die  USUI,  unless  such 
Contractor  has  knowledge  that  the 
certification  is  erroneous. 

(e)  Subcootracis.  The  Contractor  shaU 
incorporate  this  clause,  modified  only 
for  the  purpose  of  properiy  identifying 
the  parties,  in  all  subcontracts.  Ti^ 
paragraph  (e)  shall  also  be  incorporated 
in  all  subcontracts. 

(End  of  Contract  Clause) 

Questions  concerning  the  applicability 
of  section  109  to  particular  contracts  or 
subcontracts  should  be  directed  to  the 
individuals  whose  names  and  addresses 
appear  at  the  beginning  of  this 
document 

Samuel  R.  Pietoe.  Jr., 

Secretary. 

[FR  Doc.  88-13861  Filed  8-15-88: 8:45  am) 
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Privacy  Act  of  1674; 


NawSyataMof 


AOCNCv:  Department  of  Houeing  and 
Urban  Development 

ACnOM:  Notificatioa  of  a  new  system  of 
record. 

SUMMum:  The  DepttmeiA  n  giving 
notice  of  a  system  of  records  it  ialends 
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to  maintain  which  is  subject  to  the 
Privacy  Act  of  1974. 
EFFECTIVE  DATE:  This  proposal  shall 
become  effective  without  further  notice 
on  or  before  July  16, 1988,  unless 
comments  are  received  on  or  before  that 
date  which  would  result  in  a  contrary 
determination. 

AOORESS:  Rules  Docket  Clerk,  Room 
10278,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest  Washington.  DC  20410. 
rem  FURTHER  WFORMATION  CONTACT: 

Arthur  L  Stokes,  Department  Privacy 
Act  OfBcer,  Telephone  (202)  755-6374. 
This  is  not  a  toll-free  number.  ; 

SUFPLEMENTARV  MFORMATKMI:  The 

system  is  the  Long  Distanc  Telephone 
Call  Detail  System.  HUD/DEFT-80.  It 
will  contain  information  about  official 
and  unofRcial  long  distance  telephone 
usage  within  the  Department.  The 
system  will  assist  management  in 
planning  for  future  telecommunications 
needs  and  in  controlling  long  distanqe 
telephone  costs.  A  report  of  the 
Department's  intention  to  initiate  th^ 
system  was  Hied  with  the  Speaker  of  the 
House,  the  President  of  the  Senate,  and 
the  Director  of  the  Office  of 
Management  and  Budget  on  May  16, 
1988. 

Audiority:  5  U.S.C.  552a.  88  Stat.  1896;  Sec. 
7(d)  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3S35(d)) 

Issued  at  Washington,  DC  lune  13, 1988. 
Dooald  |.  Kaucfa,  |r.. 
Deputy  Assislant  Secretary  for 
Administration. 

HUD/DEPT-W 
SYSTEM  MAMe 

Long  Distance  Telephone  Call  Deisil 
System. 

SYSTEM  location: 
Headquarters. 

CATEQOMMES  OF  NNHVKMIALS  COVEHEO  sV  TME 


Individuals  who  make  long  distance 
calls  and  individuals  who  receive  calls 
placed  from  or  charged  to  Department 
telephones. 

CATEOONIES  OF  RECOHOS  IN  THE  SVSTEMC 

Records  may  include:  (l)The  names 
and  assigned  organizations  of 
individuals  who  make  long  distaned 
calls  from  Department  telephones  and 
who  receive  long  distance  calls  that  are 
chaiged  to  Department  telephones,  (2) 
the  names  and  addresses  of  called 
parties  and  parties  who  initiate  collect 
calls  from  outside  the  Department  which 
are  charged  to  Department  telephones, 
(3)  records  indicating  assignment  of 
telephone  numbers  to  employees,  and 


(4)  records  relating  to  location  of 
telephones.  Records  may  be  maintained 
at  woiiisites  and  used  by  supervisors  in 
establishing  responsibiUty  for  specific 
teleidione  calls.  Subsequent  inquiries 
may  require  that  these  records  become  a 
part  of  an  investigation  file. 

AUTHOMTV  PON  MANTTENANCE  OF  TNS 


Section  7(d),  Department  of  Housing 
and  Urban  Development  Act,  42  U.S;C. 
3535(d);  44  U.S.C.  3101. 

NOUTINE  uses  OF  NECONOS  MASfTAMED  M 
THE  SYSTSM,  INCtUDWe  CATEOOMSS  OF 
USERS  ANO  TMI FUNFOSES  OF  SUCH  USES: 

See  Routine  Use  paragraphs  in 
prefatory  statement.  Other  routine  uses: 
(1)  To  Members  of  Congress  to  respond 
to  inquiries  made  on  behalf  of  individual 
constituents  that  are  record  subjects:  (2) 
to  representatives  of  the  General 
Services  Administration  or  the  Nation 
Archieves  and  Records  Administration 
who  are  conducting  records 
management  inspections  under  the 
authority  of  44  U.S.C.  2904  and  2906;  (3) 
in  response  to  a  request  for  discovery  or 
for  the  appearance  of  a  witness,  to  the 
extent  that  the  subject  matter  in  a 
pending  judicial  or  adminietrative 
proceeding  concerns  the  misuse  of 
Government  telephones  or  a  violation  of 
law  or  regulation;  (4)  in  a  proceeding 
before  a  court  or  adjudicative  body  to 
the  extent  that  the  records  are  relevant 
and  necessary  to  the  proceeding,  and 
the  proceeding  concerns  the  misuse  of 
Government  tdephones  or  a  violation  of 
law  or  regulation;  and  (5)  to  employees 
of  the  Department  to  determine  their 
individual  responsibility  for  telephone 
calls. 

eWCLOSUWE  TO  CONSUMEWWEFOWTINO 


Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosure  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  deHned  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701  (a)(3)). 

FOUCKS  AND  FRACnCES  FOR  STOMNO, 

OiSFOSNM  OF  NECOROe  In  THE  system: 
STORAOe: 

Various  portions  of  the  system  are 
maintained  on  computer  disks,  magnetic 
tape,  computer  printout,  and  other  hard 
copy. 

m  f  HIE  VSBHJT  y; 

Records  are  retrived  by  employee 
name  or  identification  number,  by  name 
of  recipient  of  telephone  call,  and  by 
telephone  number. 


SAFSQUANOe: 

Access  to  records  is  limited  to ' 
Department  employees  who  have  an 
official  need  for  the  records.  Internal 
procedures  governing  the  use,  transfer, 
and  photocopying  of  the  records  have 
been  established.  Rcords  in  the  system 
are  maintained  in  a  locked  room  and  file 
folders  are  maintained  in  locked 
cabinets.  Automated  records  are 
protected  from  unauthorized  access 
through  password  identification 
procedures  and  other  system-based 
protection  methods. 

RETENTION  AND  MSFOSAL: 

Records  are  disposed  of  as  provided 
in  the  National  Archieves  and  Records 
Administration  General  Records 
Schedule  12. 

SYSTEM  MANAeER(S)  ANO  AOORESS: 

Director,  Communications  and  Space 
Management  Division,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  Southwest.  Washington, 
DC  20410. 

N0T1FICATMN  FROCEOURE: 

For  information,  assistance,  or  inquiry 
about  the  existence  of  records,  contact 
the  HUD  Headquarters  Privacy  Act 
Officrer  in  accorance  with  procedures  in 
24  CFR  Part  16. 


The  Department's  rules  for  providing 
access  to  records  to  the  organization  or 
individual  concerned  appear  in  24  CFR 
Part  16.  If  additional  information  or 
assistance  is  required,  contact  the  HUD 
Headquarters  Privacy  Act  Officer. 

CONTESTINO  RECORD  FROCEOURE; 

The  Department's  rules  for  contesting 
the  contents  of  records  and  appealing 
initial  denials,  by  the  individual 
concerned,  appear  in  24  CFR  Part  16.  If 
additional  information  or  assistance  is 
needed,  it  may  be  obtained  by 
contacting:  (i)  In  relation  to  contesting 
contents  of  records,  the  HUD 
Headquarters  Privacy  Act  Officer  (ii)  in 
relation  to  appeals  of  initial  denials,  the 
Department  (k  Housing  and  Urban 
Developanffiot  Departmental  Privacy 
Appeals  Officer.  Office  of  General 
Counsel.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
Southwest.  Washington.  DC  204ia 

HUD  telephone  assignment  records: 
call  detail  listing:  and  results  of 
administrative  inquiries  relating  to 
assignment  of  responsibility  for 
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placement  of  Specific  long  distance 
calls. 

|FR  Doc.  8»-l3^  Filed  6-15-68: 6:45  amj 

MLLMO  COPt  I 


4a*-«»4i 


DEPARTME^  OF  THE  IMTERiOR 

Mvacy  Ad^  1974;  ItovMon  Of 
Systomofl 


Piusuaat  toitfae  praviskms  of  the 
Privacy  Act  M 1974.  as  amended  (5 
U.S.C.  552a).  Notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  revise  a  notice  describing  a  system  of 
records  maiijlJBined  by  the  Office  of 
Surface  MiniMg  RedasMtion  and 
Enforcement  lOSMRE).  Except  as  noted 
below,  ril  chnnges  being  puUisfaed  are 
editorial  in  BHIure.  and  reflect 
oiganizatkMilf  tie  changes  and  other 
minor  adminf  Itrative  revisions  which 
have  occurrod  sinoe  die  publication  of 
the  material  in  the  Fsdaral  Ragiatar  on 
August  10, 1987  (52  PR  29570).  The 
revised  notioe  is  piibli^ed  in  its  entirety 
below. 

The  notice!  )>eing  revised  is  titled 
"Applicant/yiolator  System  (AVS)— 
Interior,  OSIiWE^"  and  describes 
records  on  individuals  involved  in 
surface  mining  operations  that  are 
subject  to  th^  provisions  of  the  Surface 
Mining  Conttbl  and  Reclamation  Act  of 
1977  (SMCRAi.  30  U.S.C.  1201.  et  seq. 
Principal  chajilges  being  made  to  the 
notice  are:    , 

1.  The  portibns  of  the  notice 
describing  c4^egories  of  individuals  and 
routine  uses  pre  revised  to  update  the 
list  of  violatiq^  for  which  pemdts  of 
responsible  i^^rties  may  be  widAeM  or 
revoked.  ThM  inchide  unabated  Federal 
cessation  cMtMrs.  unpaid  federal  civil 
penalties,  ana  outstanding  abandoned 
mine  land  fets-  The  list  of  violations  is 
updated  to  ii^tthide:  (a)  Bond  forfeitures; 

(b)  air  and  water  quality  violations 
arising  from  surface  minfafg  operations: 

(c)  unabatedl^tate  cessation  orders;  and 

(d)  unpaid  Sl|ate  civil  penalties.  These 
aiMMidmentsi  fre  nude  porsaant  to 
OSfAtE's  general  pemitting  audiority 
under  SMOlj^  and  in  response  to  die 
Permanent  Gbntinuiog  Rescriotion  for 
fiscal  year  1^  (the  Congressional 
Resolutton). 

It  should  bia  noted  that  information  on 
unabated  Stile  cessation  orders,  unpaid 
State  chfll  penalties,  and  air  and  water 
quality  violawms  %«iU  not  be  fuUy 
collected  and  jintegratod  into  the  AVS 
until  after  Oiitober  1. 1088.  Therefore, 
responses  to  Requests  made  by 
inc^viduafe  m  any  and  all  relatedness 
infenaatioa  etMHit  thensehres  oontained 
in  the  system  iwili  not  prior  to  dw  time 
such  collecti^  and  integrations  are 


completed,  include  any  information  as 
to  these  violations. 

Abo.  die  reference  fai  die  list  0f 
violations  to  abandoned  mine  land 
reclamation  fees  is  being  recast  to  read 
"violations  of  abandoned  aune  land 
reporting  and  jtayment  requiments." 
Such  language  more  precisely  describes 
the  range  of  abandoned  mine  land 
violations  included  in  the  AVS  system 
of  records. 

2.  The  description  of  primary  uses  of 
the  records  in  die  AVS  system  is  being 
amended  to  clarify  that  OSifitE  uses  die 
records  to  oollsct  dvfl  penalties  due  it 
from  violators  or  to  collect  delinquent 
abandoned  mine  land  fees. 

3.  Two  new  routine  use  disclosures 
outside  the  Department  are  being  added. 
A  routine  use  disclosure  to  applicants 
and  permittees  in  connection  with 
permit  determinations  is  added  to  allow 
such  individuals  to  gain  access  to 
information  linking  them  to  violations  or 
individuals  or  entities  responsible  for 
violations  of  SMCRA.  Sudi  violations 
can  result  in  revocation  or  widiholding 
(blocking)  of  mining  permits.  Such 
disclosure  would  provide  individuals  the 
opportunity  to  correct  or  rebut  the 
information  and,  thus,  attempt  to  change 
the  block/revoke  recommendation. 
Disclosures  of  such  information  to 
applicants/permittees  for  the  purpose  of 
correction  and  rebuttal  are  dearly 
compatible  with  the  purpose  for  which 
the  information  was  ori^nally  collected. 
These  disdosures  are  also  inha»nt  to 
the  proper  functioning  of  the  system. 

Disdosures  to  individuals  and  entities 
of  permit-related  information  about 
themselves  and  other  related  individuals 
or  entities  is  added  as  a  second  routine 
use  disdosure.  This  disdosure  provides 
for  access  by  individuals  and  entities  in 
response  to  their  specific  requeste  for 
any  and  all  permit-related  information 
contained  in  die  AVS  system  of  records 
about  diemsehres  and  other  rdated 
individuals  or  entities.  This  would  make 
explidt  those  disdosures  to  which 
individaals  are  faiherently  entitled 
pursuant  to  their  ri^  of  access  and 
amendment  granted  by  43  C7R  2J0-2.64 
and  2.70.  Disdosures  which  would  allow 
individu^  and  entities  to  verify  the 
accuracy,  relevance,  timeliness,  and 
completeness  of  information  about 
themselves  and  to  rebut  any  ownership 
or  control  Kidcages  which  the  AVS  may 
generate  as  a  pnhide  to  Sing  a  formal 
permit  api^cation  is  dearly  a  "use"  of 
information  which  is  bodi  hiherent  to 
the  pn^wr  fnictioning  of  AVS  as  well 
as  compatible  widi  die  purpose  for 
which  the  information  was  originally 
coUedwii 

4.  The  llecord  Source  Categories" 
section  of  the  notice  is  being  amended 


to  more  accurately  indicate  the  source  of 
OSMRE  and  State  enforcement  and 
abandoned  mine  land  violation 
information  currently  listed  in 
subsection  (2). 

Upon  initial  publication  in  the  Fadaial 
Re^star  of  the  Apidicant/Violatar 
(AVS)  Privacy  Act  system  of  records 
notice  on  August  10. 1987,  three 
comments  were  received  from  one 
respondent  regarding  the  proposed 
notice.  Hm  ooounento  dealt  widi  issues 
outside  the  purpose  and  scope  of  die 
pubBc  ooaiment  provisions  of  5  U.S.C 
552a(eXll).  and  consisted  essentially  of 
resubmissions  of  conuaente  previoasly 
received  regarding  OSMRE's  pr(q>osed 
rules  as  to  ownership  and  control, 
permit  blocking  and  rescission,  and 
permit  appbcatioo  information 
requiienents.  Since  the  comments  lie 
outside  of  the  scope  of  the  AVS  system 
notice  they  wUl  be  addressed  in  the 
Fedanl  Kagiaiar  preamble  to  O^^fRE's 
revised  permit  application  information 
final  rule  (30  CFR  778).  The  commente 
which  were  received  have  been 
carefully  considered  in  preparing  die 
revisions  published  below,  and 
appropriate  efforts  taken  to  make  the 
system  more  responsive  to  each  of  the 
issues  raised  therein.  Alsa  OSMRE 
intends  to  refrain  from  initially 
disclosing  aU  infiumation  about  related 
individuals  or  entities  until  reasonable 
efforts  are  made  pursuant  to  43  CFR 
2.56(d)  to  fimher  ensure  diat  die 
information  disdosed  is  accurate, 
complete,  timely,  and  retevant. 

5  U.S.C  552a(eKll)  requires  diat  die 
public  be  provided  a  30-day  period  in 
which  to  comment  on  the  two  new 
proposed  routine  use  disdosures 
described  in  item  3  above.  Therefore, 
written  comments  on  the  proposed 
additions  can  be  addressed  to  the 
Department  Privacy  Ad  Officer,  Office 
of  the  Secretary  (PKO).  Room  2242,  Main 
Interior  Building.  U.S.  Department  of  the 
Interior,  Washington.  DC  20240. 
Comments  received  within  30  days  of 
publication  in  the  Fadard  Register  will 
be  considered. 

The  notice  shall  be  effective  as 
proposed  without  fiirdier  notice  at  the 
end  of  the  comment  poiod.  unless 
commente  are  received  which  would 
require  a  contrary  determination. 


Date:  June  9, 1 
OKvW.MiMasr,fr., 

Director,  Office  of  Management  Improvement 

lntortor/08IIRE-« 


Applicant/Violator  System  (AV^— 
Interior,  OSMRE-8. 
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SYSTEM  LOCATKNC 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSMRE),  Department 
of  the  Interior.  Washington.  D.C.  20240 
and  field  locations.  For  specific 
addresses  of  field  locations  contact  the 
System  Manager  fit  the  address  given 
below.  Major  system  hardware  is 
located  at  the  National  Center, 
Geological  Survey,  12201  Sunrise  Valley 
Drive.  Reston,  Virginia  22092.  j 

CATEOOMCS  Of  INOIVIOUALS  COVENEO  BY  THE 

system: 

The  system  contains  names  of  coal 
mining  permit  holders  and  applicants; 
individuak  and  entities  who  own  or 
control  coal  mining  permit  holders  and 
applicants:  operators  for  and  agents  of 
coal  mining  permit  holders  and 
applicants;  individuals  and  entities 
responsible  for  unabated  Federal  or 
State  cessation  orders,  unpaid  Federal 
or  State  civil  penalties.  Federal  or  State 
air  and  water  quality  violations  arising 
from  surface  mining  operations,  bond 
forfeitures,  or  violations  of  abandoned 
mine  land  reporting  and  payment 
requirements  arising  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977,  30  U.S.C.  1201  et  seq.  (SMCRAjfc 
and  individuals  or  entities  who  own  or 
control  individuals  or  entities 
responsibile  for  unabated  Federal  or 
State  cessation  orders,  unpaid  Federal 
or  State  civil  penalties.  Federal  or  State 
air  and  water  quality  violations  arising 
from  surface  mining  operations,  bond 
forfeitures,  or  violations  of  abandoned 
mine  land  reporting  and  payment 
requirements  arising  under  the  SMCRA. 

CATEOOMES  OT  NECONOS  m  THE  SYSTEM: 

(1)  Coal  Mining  Permit  Application 
information  and  Permit  information  such 
as  individuals  listed  in  the  application 
or  permit  (names,  addresses,  and  social 
security  numbers,  if  available),  bond 
and  acreage  information;  (2)  violator 
information  obtained  from  OSMRE 
enforcement  records,  state  enforcement 
records,  and  abandoned  mine  land 
records;  (3)  ownership  and  control 
information  on  coal  mining  operations 
obtained  from  the  aforementioned 
records,  the  Mine  Safety  and  Health 
Administration  legal  identity  forms  and 
other  MSHA  records.  State  Corporation 
Commission  and  Secretary  of  State 
records,  clerk  of  court  records,  company 
or  operator  financial  reports  and 
investigative  reports  provided  to 
OSMRE  under  contract. 

AUTHOMTY  FOM  MAINTENANCE  OF  THE 
SYSTEM: 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  30  U.S.C.  1201 
et  seq.;  and  the  February  1, 1985, 


Revised  Court  Order  in  Save  Our 
Cumberland  Mountains,  Inc.,  et  al.  v. 
William  P.  Clark,  et  al.  Civil  No.  81- 
2134  (DX).C  1985). 


NOUTME 
THESVSTBS, 


OF 


CA' 
OF  SUCH 

The  primary  uses  of  the  records  are  to: 
(a)  Serve  as  a  tool  for  OSMRE  and  State 
regulatory  authorities  to  determine  if 
any  individual  or  entity  who  owns  or  is 
in  control  of  an  operation  covered  by  a 
coal  mining  permit  or  application  for  a 
permit  was  or  is  in  control  of  any  entity 
with  an  unabated  Federal  or  State 
cessation  order,  unpaid  Federal  or  State 
civil  penalty.  Federal  or  State  air  and 
water  quality  violation,  bond  forfeiture, 
or  violation  of  abandoned  mine  land 
reporting  and  payment  requirements 
arising  under  SMCRA;  (b)  enable 
OSMl^  and  State  regulatory  authorities 
to  take  appropriate  action  to  withhold  or 
revoke  permits  of  entities  or  individuals 
responsible  for  violations  of  SMCRA. 
the  corresponding  provisions  of  State 
law,  or  other  laws  or  regulations 
referred  to  in  section  510(c)  of  SMCRA: 
(c)  develop  data  on  coal  mining 
activities  on  a  nationwide  basis;  (d) 
provide  statistics  by  company,  region; 
judicial  district.  State  and  nationwide 
for  management  purposes;  (e)  enable 
OSMRE  and  State  regulatory  authorities 
to  effectively  monitor  their  program 
requirements;  (f)  enable  OSMF^  to 
collect  civil  penalties  due  it  from 
violators  or  to  collect  delinquent 
abandoned  mine  land  fees.  Disclosures 
outside  the  Department  of  the  Interior 
may  be  made:  (1)  To  the  appropriate 
Federal,  State,  local  or  foreign  agency 
responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
any  statute,  rule,  regulation,  or  order 
when  OSMRE  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  to  the  Internal  Revenue 
Service  when  disclosure  will  enable 
OSMRE  to  collect  civil  penalties  due  it 
from  violators  or  to  collect  delinquent 
abandoned  mine  lands  fees;  (3)  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congrestional  office:  (4)  to  public 
interest  groups  as  may  be  required 
under  a  February  1, 1985,  Revised  Court 
Order  in  Save  Our  Cumberland 
Mountains,  Inc.,  et  al.  v.  William  P. 
Clark,  et  al..  Civil  No.  81-2134  (D.D.C. 
1985):  (5)  to  the  U.S.  Department  of 
Justice  or  a  court  or  other  adjudicative 
body  of  competent  jurisdiction  when  (a) 
the  United  States,  the  Department  of  the 
Interior,  a  component  of  the  Department 
or,  when  represented  by  the 


government,  an  employee  of  the 
Department  is  a  t>arty  to  litigation  or 
anticipeted  litigation  or  has  an  interest 
in  sudi  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  purpose  for  which  the 
records  were  compiled;  (6)  to  appUcants 
and  permittees  pursuant  to  permit 
determinations:  (7)  to  individuals  or 
entities  in  response  to  their  requests  for 
permit-related  information  about 
themselves  and  related  individuab  or 
entities  contained  within  the  AVS 
system  of  records. 

OnQjOSUNE  TO 


Pursuant  to  5  U.S.C.  552a(b)(12), 
disclosures  may  be  made  to  a  consumer 
reporting  agency  as  defined  in  the  Fair 
Credit  Reporting  Act  (15  U.S.C.  1681a(f)), 
or  the  Federal  Claims  Collection  Act  of 
1966  (31  U.S.C.  3701(a)(3)).  ] 


MSFOSMtt  OF  NECONOS  Nl  THE  SVS1BM. 

stonam: 

Maintained  in  manual  form  in  file 
cabinets  and  recorded  on  computer 
usable  media. 

NETMEVAWUm 

Data  is  retrievable  by  numerous 
combinations  or  data  fileds  such  as 
assigned  index  number,  company  name, 
individual  name.  State,  permit  number, 
violation  numbers  and  amount(s)  due. 


Maintained  with  safeguards  meeting 
the  requirements  of  43  CPR  2.51  for 
computerized  and  manual  records. 
Manual  records  are  maintained  in 
OSMRE  areas  occupied  by  OSMRE 
personnel  during  woridng  hours  with 
buildings  locked  and/or  guarded  during 
nonworidng  hours. 


Data  stored  on  computer  usable  media 
will  be  retained  until  it  is  determined 
that  the  data  is  not  longer  needed  or 
required.  Manual  records  will  be 
retained  to  serve  as  verification  and 
back-up  material.  ADP  printout  records 
will  be  disposed  of  periodically  when 
superseded.  Records  are  retained  and 
disposed  of  in  accordance  with  OSKfllE 
Records  Disposition  Authority  NCl-433- 
80-1,  Item  No.  302-06. 


SYSTEM  MANAMN(S)  AMD  i 

Assistant  Director.  Information 
Systems  Management,  Office  of  Surface 
Mining,  1951  Constitution  Avenue.  NW.. 
Washington.  D.C  2024a 
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NOTinCATIO^|l1IOCCOUIIC: 

To  deteinine  whether  information  is 
maintained  on  you  in  this  system,  write 


to  the  Syst^: 
2.60  for  f( 


Manager.  See  43  CFR 
I  of  request 


Tosee  yi^tr  records,  write  the  system 
Manager.  Describe  as  specifically  as 
possible  th^irecords  sought  and  marie 
the  requestl'iPrivacy  Act  Request  for 
Access."  S«e  43  CFR  2.63  for  required 
content  of  request 

CONTCSmm  MkONO  MOCIOIMES: 

A  petitioti!  for  amendment  of  AVS 
data  shall  hi  addressed  to  the  Assistant 
Director,  Information  Systems 
Management  and  must  meet  the  content 
requiremen|t|of  43  CFR  2.71.  The  petition 
for  amendment  must  be  submittal  in 
writing. 


MMMca 


CA- 


(1)  Feder^  and  State  Coal  Mining 
Permit  filesj  both  manual  and 
computerized.  (2)  AppUcable  OSMRE 
and  State  iMle  IV  and  V  programs  files 
both  manual  and  computerised.  (3)  Mine 
Safety  and  Health  Administration 
(MSHA)  Letial  Identity  Fonns  and  other 
records.  (4)|kidividual,  Operator  and 
Company  fnancial  reports.  (5)  MSHA 
R-31  CompUoller  information  Data 
Base.  (6)  Stake  Corporation  Commission. 
Secretary  opistate.  Taxation  bureaus 
and  Clerk  olfl  Court  Records.  (7) 
Individual  or  Company  Net  Worth 
Determination  reports.  (8)  Department  of 
the  Interior  Solicitor  Piles.  (9)  OSMRE 
contractors!  who  prepare  investigative 
reports. 

[FR  Doc.  88-^)531  Filed  &-15-68;  8:45  am] 
nUMQ  COOC  «$1»4MI 


Bureau  of  Uuid  Management 
[Nll-e43-0ef4l21-11;  NM  NM  75605] 

Invitation  to  Participate;  Exploration  of 
Coal  In  NeW  Mexico 

AOENCV:  Bureau  of  Land  Management 

Interior. 

ACTION: 


Noj^. 


r:  Members  of  the  public  are 
hereby  invi^d  to  participate  with  Salt 
River  Projeei  on  a  pro  rata  cost  sharing 
basis,  in  a  pi|ogram  for  the  exploration 
of  coal  depiilits  owned  by  the  United 
States  of  Aiierica.  The  lands  are  located 
in  Catron  Cdunty.  New  Mexico  and  are 
described  as>  follows: 

New  MndooiriBdpd  Maridian 

T.  3  N..  R.  16  ly..  NMFM,  Catron  County. 
Sec  5:  Lou  1. 1 3, 4.  SMNVk.  SM: 
Sec.6:Loti  l.2,3.4.5.&7.S^NEy4, 
SEt4N^!^  Bl^WM.  SEVt. 


T.  4  N..  R.  16  W..  NMPM  Catron  County. 

Sec  31:  Lots  1. 2,  3, 4.  EVi.  EV^WV^. 
T.  3  N.,  R.  17  W.,  NMPM.  Catron  County, 

Sec  1:  Lots  1. 2, 3. 4.  SV^N^,  SVi; 

Sec  12:  All 
T.  4  N..  R.  17  W..  NM»1  Catron  County. 

Sec  14:  All: 

Sec  15:  All: 

Sec  22:  All: 

Sec  23:  All. 

Containing  5,715.50  acres. 

Any  party  electing  to  participate  in 
this  exploration  program  shall  notify  in 
writing,  both  the  State  Director.  Bureau 
of  Land  Management  P.O.  Box  1449. 
Santa  Fe.  NM  87504  and  Salt  River 
Project  P.O.  Box  52025.  Hioenix.  AZ 
85072.  Such  nvritten  notice  must  include 
a  justification  for  wanting  to  participate 
and  any  recommended  changes  in  the 
exploration  plan  with  specific  reasons 
for  such  changes.  The  notice  must  be 
received  no  later  than  30  calendar  days 
after  the  publication  of  this  notice  in  the 
Federal  Register. 

This  proposed  exploration  program  is 
for  the  purpose  of  determining  the 
quality  and  quantity  of  the  coal  in  the 
area  and  is  fully  described  and  will  be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  Bureau  of 
Land  Management  A  copy  of  the 
exploration  plan  as  submitted  by  Salt 
River  Project  may  be  examined  at  the 
Bureau  of  Land  Management  New 
Mexico  State  Office.  Room  313.  Joseph 
M.  Montoya  Federal  Building  and  U.S. 
Post  Office,  Soutii  Federal  Place,  Santa 
Fe,  NM,  and  the  Bureau  of  Land 
Management  1600  Marquess  Street  Las 
Cnices,  NM. 
Malcolm  J.  Schnitliar. 
Acting  State  Director. 

Date:  June  a  1968. 
[FR  Doc  88-13586  Filed  6-15-68;  8:45  am] 


[NV-010-0e-7122-0»-10S3;  N-41646] 

Intent  To  Prepare  an  Environmental 
impact  Statement  on  a  Coal  Fired 
Steam/Electric  Generating  Plant, 
Nevada 

AQENCV:  Bureau  of  Land  Management 

Interior. 

action:  Intent  to  prepare  an 

Environmental  Inyjact  Statement  (EIS) 

on  a  coal-fired  steam/electric  generating 

plant  in  northeastern  Nevada  and  notice 

of  scoping  meetings. 

SUMMARV:  Pursiiant  to  section  102(2J(CJ 
of  the  National  fiwironmental  Policy 
Act  of  1969,  the  Bureau  of  Land 
Management  Elko  District  will  be 
directing  die  preparation  of  an  EIS  to  be 
prepared  by  a- tMrd  party  contractor  on 
the  impact  of  a  proposed  coal-fired 


steam/electric  generating  plant  the 
Thousand  Springs  Energy  Paik  (TSEP) 
project  proposed  on  public  and  private 
lands  in  Elko  County  located  in 
northeastern  Nevada. 

SUPHCMCNTARV  WTOWMATION;  The 
TSEP  project  will  be  jointly  owned  by 
Sierra  Pacific  Resources  and  a 
consortium  of  private  interests.  It  is 
anticipated  that  the  energy  output  and 
capacity  of  the  plant  will  serve 
California.  Nevada,  and  other  western 
states.  Sierra  Pacific  Resources  (SPR) 
would  act  as  the  Project  Manager  and 
Operating  Manager  for  the  proposed 
project  The  site  selection  study  for  the 
proposed  plant  was  conducted  in  1981. 
Several  sites  were  identified  in  a 
statewide  survey  as  being 
environmentally  and  technically 
satisfactory  for  power  plant 
development  Potential  issues  include, 
but  may  not  be  limited  to.  air  quality, 
social  and  economic  impacts,  ground 
and  surface  water  quantity,  waste 
disposal,  wildlife  and  the  land  tenure 
adjustment 

The  proposal  includes  construction  of 
generating  units  near  Toano  Draw  in 
Thousand  Springs  Valley,  Elko  County, 
Nevada.  Coal  would  be  supplied  bom 
mines  in  Utah  and  Wyoming,  and  is 
proposed  to  be  delivered  to  the  plant 
site  by  rail  via  Cobra  or  Wells,  Nevada. 
A  total  of  six  million  tons  per  year  is 
expected  to  be  required  at  full  capacity. 
The  proposed  plant  site  is  located  near 
the  Soutiiem  I^dfic  Railroad  Studies 
are  underway  to  determine  the  optimum 
rail  spur  location  into  the  site. 

The  planned  size  and  arrangement  of 
the  overall  project  takes  into  account 
the  airshed  capacity  in  the  Toano  Draw 
area.  Meteorological  and  air  quality 
monitoring  has  been  conducted  to 
document  pre-project  air  quality  which 
is  considered  good.  Emissions  control 
equipment  will  be  employed  to  comply 
with  Nevada  State  law  and 
Environmental  Protection  Agency 
regulations.  Ground  level  pollutant 
concentrations  would  not  exceed  levels 
permitted  by  National  Ambient  Air 
Quality  Standards.  The  plan  would 
require  approximately  30,000  acre-feet  of 
water  annually.  Water  rights  associated 
«vith  SPR*8  land  holdings  in  Thousand 
Springs  VaUey  would  be  expected  to  be 
sufficient  to  meet  these  requirements. 
Water  is  proposed  to  be  delivered  fix>m 
well  fields  to  the  plant  using  a  system  of 
pipelines. 

Energy  generated  at  the  plant  would 
be  convejred  via  new  power 
transmission  facilities.  Transmission 
corridors  and  terminals  for  distributing 
power  will  not  be  finally  determined 
until  participating  utilities  have  been 
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identified.  SPR  plans  to  use  designated 
and  planned  utility  corridors  as 
identified  in  Federal  land  use  plans 
within  Nevada  the  maximum  practical 
extent.  Land  use  amendments  may  be 
necessary  to  accommodate  some 
facilities. 

Construction  of  the  units  would 
continue  over  approximately  20  years 
beginning  in  early  1991.  with  the  first 
operating  unit  proposed  to  be  ready  for 
commercial  operation  in  1994. 
Thereafter,  successive  units  are 
proposed  to  be  ready  for  operation  at 
approximately  two-year  intervals. 
Estimates  of  the  average  and  peak 
construction  labor  force,  as  well  as  the 
plant  operating  force,  are  currently 
being  developed.  The  proposed  project 
would  be  constructed  in  a  sparsely 
populated  area  and  most  of  the  project 
work  force  wquld  be  assembled  from 
beyond  reasonable  commuting 
distances.  Alternative  project  planning 
includes  providing  living 
accommodations  for  workers  at  the  site, 
or  in  nearby  communities. 

Construction  of  the  power  plant  is 
expected  to  require  approximately  2,500 
acres,  ol  which  the  majority  would  be 
used  for  the  coal  stockpile  and  waste 
disposal  ponds.  PuUic  lands  (presently 
managed  by  the  Bureau  of  Land 
Management)  will  be  required  for  the 
TSEP  project  in  addition  to  private  land 
hoklings.  The  paUic  lands  needed  to 
accommodate  the  power  plant  proposal 
would  be  acquired  by  SPR  thraiv^  a 
land  exchange  with  the  Bureau  of  Land 
ManagemenL  The  Toano  Draw  area, 
which  has  a  checkerboard  public/ 
private  land  ownership  pattern  has  been 
identified  by  SPR  as  best  suited  for  the 
proposed  project.  In  exchange  for 
approximately  11,600  acres  of  public 
land  in  Toano  Draw  the  Bureau  of  Land 
Management  would  acquire 
approximately  11,500  acres  of  private 
land  in  the  Snake  Mountain  Range  west 
of  Wells,  Nevada.  Those  lands  are 
considered  to  be  high  resoiwce  value 
lands  that  would  provide  important 
range,  wildlife,  watershM)  ami 
recreation  management  opportunities 
for  the  Biveau  of  Land  Management  and 
the  public 

The  no  action  alternative  will  be 
analyzed  in  the  EIS.  Items  to  be 
considered  for  analysis  within  other 
alternatives  to  the  proposed  action 
include,  but  are  not  limited  to:  (1) 
Intermediate  plant  capacity,  (2)  Other 
types  of  power  generating  tecbwlogy, 
(3)  Scheduling  of  units.  (4)  Power  plant 
sites.  (5)  Transmission  line  routes.  (6) 
Location  of  worker  accommodations.  (7) 
Fuel  supply  and  transport.  (8)  Water 
supply,  and  (9)  Plant  equipment 


The  tentative  project  schadule  is  as 
follows: 
Begin  PuUk:  Comment  PMod— February 

1990 
File  Final  Environmental  Impact 

Statement — August  1990 
Record  of  Decision— September  1990 
Completing  Licensing  and  Permitting — 

May  1991 
Begin  Construction  of  Unit  1— &riy  1991 
Begin  Commereial  Operation  of  Unit  1 — 

Eariyl904 

The  Bureau  of  Land  Management's 
scoping  process  for  the  EIS  will  include: 
(1)  Identification  of  issues  to  be 
addressed;  (2)  Identification  of  viable 
alternatives  and  (3)  Notifying  interested 
groups,  individuals  and  agencies  so  that 
additional  information  concerning  these 
issues  can  be  obtained.  The  scoping 
process  will  consist  of  a  news  release 
announcing  the  start  of  the  EIS  process; 
letters  of  invitation  to  participate  in  the 
scoping  process;  and  a  scoping 
document  which  clarifies  tlw  proposed 
action,  alternatives  and  significant 
issues  being  considered  to  be  distributed 
to  selected  parties  and  available  upon 
request 

OA-m:  A  PuMic  Scoping  Meeting  will  be 
held  beginning  at  7  p.m.,  on  July  0, 1988 
at  the  Ranch  House  Cafe  at  the 
intersection  of  State  Highway  93  and 
Interstate  80  in  Wells,  Nevada. 

Additidnal  briefing  meetings  will  be 
considered  as  a|q>ropriate. 
oowiCTi.  Written  comments  will  be 
accepted  until  July  27. 1988.  Comments 
should  be  sent  to  the  EKstrict  Manager, 
Bureau  of  Land  Management,  P.O.  Box 
831,  Elko,  NV  89801,  ATTN:  Thousand 
Springs  Energy  Park  Project 

FOR  RMTHOI  mTOMiATlON  CONTACT: 

Nancy  Mielps-Dailey.  (702)  738-4071. 

Date:  )une  la  1966. 
FradWeir, 

Associate  State  Director,  Nendo. 
(FR  Doc.  8»-ia619  Filed  6-lS-«8;  6:45  am] 


(irr-92IMI8-4111-13;  MTM  CnM] 

PropoMd  FMnstatMMfit  Of 
Tanrtnofd  08  and  Ga> 
PhMipo  County,  MT 

Under  the  provisions  of  Pub.  L  97-451. 
a  petition  for  reinstatement  of  oil  and 
gas  lease  MTM  08eM.  Fhillips  County, 
Montana,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  T%e  lessee  has 
a^ed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
169M  respectively.  Payment  of  »ttOO 
administration  fee  has  been  made. 


Having  met  all  the  raquireraenis  for 
reinstatement  of  the  lease  as  set  out  in 
sec  31  (d)  and  (e)  of  the  Mineral  Lands 
heating  Act  of  1920  (30  U.S.C  188).  the 
Bureau  of  Land  Man^ement  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 

Dated:  )une  3, 1986. 
)uiM  A.  Bailey.  I 

Chief,  Leaaing  Unit 
(FR  Doc  8»-13S40  filed  6-15-66;  6:45  am) 


[IIT-«20-0»-4111-13(  MTM  712971 

PropoMd  RoinstatanMnt  of 
Tonnlnotefl  08  mm  Gos  Loom{  PM8fps 
County.  MT 

Under  the  provisions  of  Pub.  L  97-451, 
a  petition  for  reinstatement  of  oil  and 
gas  lease  MTM  71297,  Phillips  County, 
Montana,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  fitun  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  SSper  acre  and 
18%%,  respectively.  Payment  of  a  $500 
administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 

Dated'  )une  3. 1968. 
June  A.  Bailey, 
Chief.  Leating  Unit 


(OR-100-84-8310-O2:  QP»-1S<] 
RoMbuTQ  District  Advtoocy  Counc8i 


rt  Bureau  of  Land  Management, 
Interior. 
ACnOM:  Notice  of  meeting. 

■UMMAWY;  The  Bureau  of  Land 
Management  Rosebuig  District  Advisory 
Council  will  meet  July  11, 1988, 
begiraiing  at  WHO  ajn.  in  the  Roseburg 
District  Office  Auditorium.  The  purpose 
of  the  meeting  will  be  to  prepare  a 
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response  U  i  planning  for  the  Public 
Lands  in  l^^stem  Oregon:  Proposed 
State  Diredlor  Guidance.  At  the 
previous  C|)^cil  meeting,  on  May  27, 
1988.  a  coniiiittee  was  appointed  to 
draft  a  resptose  and  present  it  to  the  fiill 
Council  at  tie  July  meeting.  Oral  or 
Written  public  comments  to  the  Council 
regarding  the  proposed  planning 
guidance  will  be  received  at  9:30  a.m. 
Within  30  days  after  the  meeting, 
summary  minutes  will  be  prepared  for 
distribution  and  be  available  for  public 
inspection  ^  the  District  Office. 
ADOfKSt:  Aikreau  of  Land  Management, 
Roseburg  District  Office.  777  NW 
Garden  Vajlfey  Blvd..  Roseburg,  OR 
97470. 

FOR  FURTHf  II  INFORMATION  CONTACT 

Mel  Ingeroi;  Public  Affairs  Specialist 
Roseburg  D(i$trict  (503)  672-4491,  ext 
245.  j 

Dated:  Jun^  18, 1988. 
MJ).  Berg. 

District  Manpfer. 

[FR  Doc.  88-11658  Filed  6-15-88;  8:45  am] 

BHXINQ  COOC  «llO-3*-« 
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(NV-93(M»-|4212-17] 

Camping  limits  on  Public  Landa  Within 
the  Elko  Diftrict,  Nevada 

AQENCv:  Bureau  of  Land  Management, 
Interior.      I 

action:  Est^lishment  of  Special 
Camping  Rules  on  Public  Lands 
Administered  by  BLM  in  the  Elko 
District,  Nevada. 

summary:  irhe  following  rules  apply  to 
camping  onUublic  lands  administered 
by  BLM  in  thie  Elko  District- 

1.  Persons  may  occupy  a  site  or 
multiple  sites,  for  casual  recreation 
purposes,  on  public  lands  not  closed  or 
otherwise  restricted  to  camping,  for  a 
total  of  not  f^ore  than  fourteen  (14)  days 
during  any  thirty  (30)  day  period  without 
written  pen^ssion.  Following  the  14  day 
period  persotis  may  not  relocate  on 
public  lands  within  a  distance  of 
twenty-five  (25)  miles  of  the  site  that 
was  just  occupied  until  completion  of 
the  30  day  pleHod.  The  14  day  limit  may 
be  reached  either  dirough  a  number  of 
multiple  visits  or  through  a  period  of 
continuous  occupation  of  a  site. 

2.  No  persdi  may  leave  personal 
property  unattended  in  developed 
recreation  sites  or  elsewhere  on  public 
lands  for  mane  than  forty-eight  (48) 
hours  without  permission  from  the 
appropriate  Area  Manager. 

3.  Exceptions:  (1)  Official  use  by  an 
employee,  volunteer,  licensee,  permittee, 
agent  or  desl^ated  representative  of 
the  BLM  or  one  of  it's  contractors,  in  the 


course  of  his  employment  agency  or 
representation:  and  (2)  exceptions 
posted  at  developed  recreation  sites. 

SUFFICMCNTARV  INFORMATION:  These 

camping  limits  are  established  to  reduce 
the  incidence  of  long-term  occupancy 
trespass  conducted  under  the  guise  of 
recreational  camping  and  to  protect 
public  land  resources. 

Authority  for  these  rules  is  contained 
in  CFR  Tide  43.  Chapter  U.  Part  8380. 
Subpart  8365.1-2  and  8365.1-6. 
date:  These  rules  will  be  effective  June 
16.1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Distiict  Manager.  Elko  Distiict  Office. 
PO.  Box  831.  3900  E.  Idaho  Street  Elko. 
NV  89801.  Telephone  (702)  738-4071. 

Dated:  June  6.  igea 
Rodney  Hania, 

District  Manager,  Elko  District 
[FR  Doc.  88-13657  Filed  6-15-88;  8:45  am] 

MUMO  COOC  4«1»4<C-« 


[MT-»21-0a-4121-11;  M  7714ei 

Coal  Exploration  Ucenae  Application: 
Montana 

agency:  Bureau  of  Land  Management 
Montana  State  Office.  Interior. 
ACTION:  Notice  of  invitation. 


Coal  Exploration  License  Application  M 
77149 

Members  of  the  public  are  hereby 
invited  to  participate  with  Spring  Creek 
Coal  Company  in  a  program  for  the 
exploration  of  coal  deposits  owned  by 
the  United  States  of  America  in  the 
following  described  lands  located  in  Big 
Horn  County.  Montana: 

Principal  Meridian,  Moolana 
T.  8  S.,  R.  39  E., 

Sea  22:  N%SW%,  SWy4SW%: 

Sec.  27:  S%NE%.  NWy4NWy4; 

Sec.  28:  NEy4NEV«. 

280.00  acre*. 

Any  party  electing  to  participate  ia 
this  exploration  program  shall  notify,  in 
writing,  both  die  State  Director,  Bureau 
of  Land  Management  P.O.  Box  36800, 
Billings,  Montana  S0107;  and  Spring 
Creek  Coal  Company,  c/o  Nerco  Coal 
Corp..  P.O  Box  66969,  St  Louis.  Missouri 
63166.  Such  written  notice  must  refer  to 
serial  number  M  77149  and  be  received 
no  later  than  30  calendar  days  after 
publication  of  this  Notice  in  the  Federal 
Register  or  10  calendar  days  after  the 
last  publication  of  the  Notice  in  the 
Hardin  Herald,  whichever  is  later.  This 
Notice  wiU  be  published  once  a  week 
for  2  consecutive  weeks. 

The  proposed  exploration  program  is 
fully  described  and  wiU  be  conducted 


pursuant  to  an  exploration  plan  to  be 
approved  by  the  Bureau  of  Land 
Management.  Copies  of  the  exploration 
plan  as  submitted  by  Spring  Creek  Coal 
Company  may  be  examined  during 
normal  business  hours  at  the  Bureau  of 
Land  Management  Montana  State 
Office.  Granite  Tower  Building,  222 
North  32nd  Sb«et  Billings.  Montana. 
RayBiubaker, 
Acting  State  Director 
[FR  Doc.  88-13533  Filed  6-15-88;  8:45  am] 

BUNW  COK  431MNMt 


[AX040-06-4333-09;  INT  DEIS  86-31] 

San  Pedro  Rhrar  Riparian  Area  Draft 
Management  Plan  and  Environmental 
Impact  Statement 

AOENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

action:  Notice  of  avadabilify  of  Draft 
Plan  and  Environmental  Impact 
Statement  (DEIS)  and  public  hearing 
schedule. 


DATES:  BLM  invites  written  comments 
on  the  DEIS  to  be  submitted  wiUiin  90 
days  of  its  filing  with  the  Environmental 
Protection  Agency.  Comments  to  be 
received  by  September  21. 1988. 
address:  Comments  should  be  sent  to 
the  District  Manager.  Bureau  of  Land 
Management  425  E.  4d)  St..  Safford.  AZ 
65546. 

summary:  Safford  Distiict  has  prepared 
a  DEIS  on  the  proposed  management 
plan  for  the  San  Pedro  River  Riparian 
Area  in  Safford  District  Cochise 
Counfy.  Arizona.  The  lands  included  in 
this  plan  were  acquired  in  a  private 
exchange  in  1986.  The  purpose  of  the 
acquisition  is  to  protect  the  riparian 
values  of  the  San  Pedro  River.  The 
Preferred  Alternative  represents  the 
balanced  use  alternative.  Other 
alternatives  are  No  Action.  Preservation 
and  Utilization.  A  limited  number  of 
DEIS  copies  are  available  i^n  request 
to  the  District  Manager  at  the  above 
address. 

Public  reading  copies  are  available  for 
review  at  the  follovring  locations: 

Safford  District  Office.  Bureau  of  Land 

Management  425  E.  4di  St.  Safford. 

AZ  85546,  Phone:  (602)  426-4040. 
Arizona  State  Office.  Public  Room.  3707 

N.  7Ui  St,  nioenix.  AZ  85011.  Phone: 

(602)  241-5547. 
Bureau  of  Land  Management  Interior 

Building,  Office  of  Public  Affairs.  18Ui 

and  C  Sts..  NW..  Washington,  20240. 

Phone:  (202)  343-^717. 

In  addition,  die  DEIS  will  be  available 
for  review  in  cify  libraries  in  Phoenix. 
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Safford.  Sierra  Vista  and  Tucson  and  at 
libraries  at  Arizona  State  University  in 
Tempe.  Northern  Arizona  University  in 
Flagstaff  and  University  of  Arizona  in 
Tucson. 

SUPPtOKNTAIIV  WifOIIMATIOIl;  BLM  will 
conduct  public  hearings  in  Tucson  on 
August  3, 1968  at  Tucson.  Hilton  East 
Hotel.  7600  E.  Broadway  and  in  Sierra 
Vista  on  August  4th.  1988  at  Ramsda 
Inn,  Highway  92  South.  Both  hearings 
will  begin  at  7:00  pjn.  and  will  continue 
until  9:00  p.m.  The  hearing  officer  may 
limit  the  amount  of  time  each  individual 
may  have  to  present  testimony.  Written 
comments  will  also  be  accepted. 

FOR  nmTHER  mFORMATION  CONTACT: 

Ray  A.  Brady.  District  Manager.  Safford 
District,  or  Jerrold  O.  Coolidge,  Team 
Leader.  Safford  District  Office  at  the 
address  given  above.  r. 

Date:  ]une  6. 1988. 
Ray  A.  Brady.  I 

District  Manager. 

[FR  Doc  88-13539  Filed  8-15-«8: 8:46  am] 

SaUNQ  CODE  43W-3MI  I ' 


Empire-Cienega  Reaource  i, 

Conaarvation  Area,  Martoi         ^ 
Management  Guidance,  Phoenix 
Reaource  Area,  Ptwenix  DMrie^, 
Arizona;  AvaHabiRty  I  i 

AOENCV:  Bureau  of  Land  Management 
(BLM),  Interior. 

action:  Notice  of  availability  of  Phoenix 
Resource  Area  Interim  Management 
Guidance  for  the  Bmpire-Cienega  . 
Resource  Conservation  Area.         !  | 

The  BLM's  Hioenix  District  has 
recently  acquired,  through  exchange, 
41.000  acres  of  fonneriy  private  land 
within  the  Empire,  Cienega  and  Rosetree 
ranches,  52  miles  southeast  of  Tucson. 
Arizona.  The  land  was  acquired  to 
preserve,  protect  and  enhance  the 
properties'  multiple^ise  values, 
including  extensive  riparian  areas, 
endangered  species,  outstanding  small 
and  big  game  habitat,  extensive  open 
space,  important  watershed  and 
outstanding  recreation  opportunities. 

Pending  the  devel<^ment  of  a  land  use 
plan  scheduled  to  begin  in  Fiscal  Year 
1989.  the  following  wdU  serve  as  interim 
guidance  for  management.  This  list  will 
supplement  and  complement  the  laws 
and  regulations  whicJi  aiq>ly  to  any 
public  land  being  managed  for  multiple 
uses.  These  restrictions  are  being 
promulgated  under  the  authority  of  the 
Wioenix  District  Manager  as  provided  in 
43  C3^  8364.1. 

1.  Vehicular  travel  within  the  ranches 
will  be  allowed  on  designated  roads  and 
routes  only.  Travel  is  not  permitted  off- 


road  or  on  undesignated  roads  and 
routes. 

2.  The  acquired  public  land  will  not  be 
open  to  appropriation  under  the  public 
land  laws,  including  the  mining  and 
mineral  leasing  laws. 

3.  Woodcutting  will  be  authorized  by 
permit  only.  Dead  and  down  wood  may 
be  used  for  campfires  when  authorized 
(see  No.  4  below). 

4.  No  open  campfires  will  be 
permitted  during  high  or  extreme  fire 
danger  periods  (fire  danger  posted  at 
signed  entrances). 

5.  Camping  will  be  allowed  unless 
otherwise  posted,  but  may  not  exceed 
stays  of  more  than  14  consecutive  days 
or  more  than  14  days  within  six 
consecutive  months. 

6.  Hunting  will  be  allowed  as 
authorized  under  the  laws  and 
regulations  of  the  State  of  Arizona, 
subject  to  the  camping  and  access 
restrictions  noted  above. 

Copies  of  the  Interim  Guidance  and 
information  about  the  area  are  available 
through  Arthur  E.  Tower,  Phoenix 
Resource  Area  Manager.  2015  West 
Deer  Valley  Road.  Phoenix.  Arizona 
85027,  (602)  863-4464. 

Date  June  9. 1968. 
Henri  R.  Biaaoo. 

District  Manager. 

[FR  Doc.  88-13538  Filed  6-15-88: 8:45  am] 

BIUJNQ  CODE  4S1S-32-M 

[NM-920-0e-4121-101  ^ 

San  Juan  River  Regional  Coal  Team 


AQMCV:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Regional  Coal  Team 

Meeting. 

SUMMARV:  The  San  Juan  River  Regional 
Coal  Team  (RCT)  will  meet  to  consider 
future  development  plans  for  Federal 
coal  in  the  region.  The  public  is  invited 
to  attend. 

The  primary  purposes  of  the  meeting 
are  to: 

1.  Review  the  status  of  Preference 
Right  Lease  application  (FRLA) 
processing; 

2.  Update  the  RCT  on  leasbig  interest 
by  the  Salt  Lake  River  Project  in  the 
Fence  Lake  area; 

3.  Make  a  recommendation  to  the 
Director,  of  the  Bureau  of  Land 
Management,  on  the  mode  of  leasing 
(Regional  Activity  Planning  or  Leasing 
by  Application)  for  the  region;  and 

4.  Review  the  draft  action  plan  for  the 
San  Juan  River  RCT.  including  a 
timetable  for  developing  data  adequacy 
standards. 


5.  Review  the  leasable  tracts  in  the 
Farmington  Resource  Management  Plan 
(RMP). 

OATC  The  RCT  will  meet  at  9  a.m.  on 
Tuesday,  August  9. 1988. 
UDDIWHi  The  meeting  will  be  held  at 
the  Howard  Johnson  Plaza  Hotel  4048 
Cerrillos  Road.  Santa  Fe.  New  Mexico 
87501.  telephone  (506)  473p^1646.  A  block 
of  20  rooms  is  being  held  on  a  first  come, 
first  served  basis,  until  July  25, 1988.  for 
people  wanting  a  room  for  the  night  of 
August  8. 1988.  Hie  rate  is  $55  per  night 
plus  tax.  If  reservations  are  made  after 
July  25. 1988.  rooms  will  be  sold  at  the 
same  rate  but  on  a  space  available 
basis. 


FOR  FURTWR  MMMMATION  CONTACR 

Russell  Jentgen  or  Ed  Heffem.  Bureau  of 

Land  Management.  Division  of  Mineral 

Resources,  P.O.  Box  1449,  Sante  Fe.  New 

Mexico  87504.  They  may  be  reached  by 

telephone  at  (505)  988-«109  or  FTS  47B- 

6109. 

SUPFLEMENTARV  INFORMATION:  At  this 

meeting,  the  RCT  will  review  both  the 
draft  action  plan  for  the  San  Juan  River 
Region  and  the  parts  of  the  Farmington 
RMP  which  address  coal  leasing.  Copies 
of  the  draft  action  plan  and  tiie 
Farmington  RMP  may  be  obtained  from 
the  Public  Room  of  the  Bureau  of  Land 
Management,  New  Mexico  State  Office, 
P.O.  Box  1449.  Joseph  M.  Montoya 
Federal  Building  and  U.S.  Poet  Office, 
South  Federal  nace.  Sante  Fe,  New 
Mexico  87504,  telephone  (505)  988-6100 
or  FTS  478-8100. 

The  public  is  requested  to  submit 
comments  on  the  draft  action  plan  to 
Russell  Jentgen  or  Ed  Heffem,  Bureau  of 
Land  Management.  Division  of  Mineral 
Resources.  P.O.  Box  1449.  Santa  Fe.  New 
Mexico  87504.  by  August  1. 1968. 
Comments  received  after  August  1, 1988. 
deadline,  but  before  the  RCT  meeting, 
will  be  made  available  to  the  RCT 
members  for  consideration  as  time 
permits. 

The  RCT  will  consider  information 
obtained  from  the  public  in  making  a 
recommendation  on  mode  of  leasing  for 
the  region  and  in  making  other 
decisions. 

Anyone  who  wishes  to  be  scheduled 
to  speak  at  the  meeting  is  requested  to 
provide  written  copies  of  th^  remarks 
to  Russell  Jentgen  or  Ed  Heffinn.  Bureau 
of  Land  Manag«nent  Division  of 
Mineral  Resources.  P.O.  Box  1448.  Sante 
Fe,  New  Mexico  87501. 'by  August  1, 
1988.  Written  material  will  also  be 
accepted  in  lieu  of  or  in  addition  to  any 
oral  presentation. 

Following  is  a  preliminary  agenda  for 
this  meeting: 
1.  Introduction 
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2.  Approval  of  Minutes 

3.  Status  of  Preference  Right  Lease 
Applications  ffRLA's) 

4.  Status  of  Bxistfig  Leases 

5.  Leasing  Interest  in  the  Fence  Lake 
Area 

6.  Coal  Leasing  Ifijacts  ia  die  Pannington 
RMP 

7.  Scheduled  Presentations 

8.  Decision  on  Mdde  of  Leaaiog 

9.  Decision  on  Dmft  Action  Plan 

a.  Data  Adeqinc^  Staadaids  Timetable 

b.  Lease  by  Applitation  Phicedures 

c.  Recertification  tluvsholds 

10.  Public  Comment 

11.  SchedaUng  of  Next  Meeting 

12.  Adjoom 

Dated:  June  8.  MM. 

Liny  L.  Woodtada 

Chairperson,  Sdnfi^  River  Regionat  Coal 
Team. 

[FR  Doc.  88-13536  Nled  6-15-88;  8:45  am) 

atLLHM  COOC  4S1IM^-M 


N«w  Mexico;  Fiftlg  of  Plat  of  Survay 

June  2, 1988. 

The  plats  of  siirveys  described  belbw 
were  officially  fil^d  in  the  New  Mexico 
State  OfRce,  Bureau  of  Land 
ManagomcBt.  Santa  Fe,  New  Mexico, 
effective  at  x(MI0!*.m.  in  the  dates 
shown. 

1 110  survey  repiesentang  tite 
dependent  resurjty  of  the  east 
boundaiy  of  Hw  SmlB  Barbara  Grant,  a 
portion  of  the  ao^  boandary  and  a 
portion  of  the  si^idivisonal  Mines,  the 
subcfivison  of  sei^ion  31  and  the  survey 
of  Tracts  37  and  ^  Township  22  North, 
Range  14  East.  NJeiw  Mexico  Principal 
Meridian.  New  Mtexica  executed  under 
Group  828,  filed  I^oe  2. 1988. 

This  survey  wi|  requested  by  the 
Regional  Forester!  Southwestern  Region, 
U.S.  Forest  Servicie,  Albuquerque,  New 
Mexico. 

The  survey  representing  the 
dependent  resnrrey  of  a  portion  of  the 
subdivisional  IlneB,  the  subcfivision  of 
section  11,  the  adfusted  1899  meanden 
of  the  right  bank  of  the  South  Canadian 
River,  the  subdiyi^on  of  section  11,  the 
t  of  accretioB  hoes,  the 
I  Bieaudets  of  the  tight 
ijCaaadiaB  River,  and 
;  3a5-A  ia  acctien  11, 
,  Raage  3  West.  Indian 
I.  execHletl  under 
la.  filed  lone  2. 1988. 


survey  of  dii 
survey  of  the  IS 
bankoftheSeiitJ 
the  Survey  of ' 
Township  81 
Meridian.  Oklali 


Group  5fiOklahMu 

This  survey  wSp  requested  by  the 
Bureau  <rf  Indiaaj  Affairs.  14uskogee 
Area  Office,  Oklplioma. 

The  survey  rei^senting  the  dependent 
resurvey  of  a  poi  1  ion  of  the  south 
boundary,  the  ac  j  usted  record  meanders 


of  a  portioa  of  the  1872  right  bank  of  the 
North  Canadian  River  in  section  31.  Ike 
reestablishment  of  a  poition  of  the  1872 
medial  line  of  a  portion  of  the  North 
Canadian  River  in  section  31.  and  the 
survey  of  lot  boundaries  in  section  31, 
Township  12  North,  Range  3  West 
Indian  Meridian,  Oldahoma,  executed 
under  Group  52,  Oklahoma,  filed  June  2, 
1988. 

The  survey  repesenting  the  dependent 
resurvey  of  a  portion  of  ttie  svbdiviaoaal 
lines;  the  adjusted  record  meanders  of 
the  leit  beak  of  the  Canadian  River  in 
section  22;  and  the  subdivision  of 
section  22,  Township  12  North.  Range  10 
West.  Indian  Meridian.  Oklahonu. 
executed  under  Group  52,  Oklahoma, 
filed  June  2, 1988. 

The  survey  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdiviaiooal  lines,  the  adiusfeBd  record 
meaadars  of  a  porticm  of  the  right  bank 
of  the  Deep  Fovk  River  in  section  13,  and 
the  survey  af  tiie  1892  medial  line  of  the 
avulsed  bied  of  the  Deep  Fork  River  in 
section  13,  Township  14  North,  Range  3 
East,  Indian  Meridian.  Oklahoma, 
executed  under  Group  52.  Oklahoma, 
filed  June  2. 198a 

The  survey  repesenting  the  dependent 
resurv^  of  a  p<MlieB  of  the  subdmsonal 
lines  and  the  adjusted  record  meanders 
of  the  left  bank  of  the  North  Canadian 
River  in  section  22,  the  subdivision  of 
section  22.  and  a  survey  of  the  meanders 
of  the  198S  left  bank  of  the  North 
Canadian  River  in  section  22,  Township 
12  North,  Range  1.  East,  Indian 
Meridian.  Oklahoma,  executed  under 
Group  52,  Oklahoma,  filed  June  2, 1988. 

These  surveys  were  requested  by  the 
BLM  Area  Manager.  ORAH.  Tulsa 
District,  Oklahoma. 

These  plats  will  be  in  die  open  files  of 
the  New  Mexico  State  Office,  Bureau  of 
Land  Management,  P.O.  Box  1449,  Santa 
Fe,  New  Mexico,  87504.  Copies  of  the 
plats  may  be  obtained  from  the  office 
upon  payment  of  $2.50  per  sheet. 
Kelhy  R.  WnUnuon, 
Acting  Chief,  Branch  of  Cadastral  Survey. 
(FR  Doc.  88-U537  Filed  6-15-88: 8:45  am) 


picnic  grounds,  caaipgrauada,  and 
recreation  areas,  be  modified  and  the 
withdrawal  be  continued  for  20  years 
insofar  as  it  affects  approximati^ 
1,202.04  acres  of  National  Forest  System 
land  in  the  State  of  Colorado.  The  lands 
will  continue  to  be  closed  to  the  mining 
laws,  but  not  to  mineral  leasing. 

DATS:  Comments  should  be  received  on 
or  before  September  14, 1988. 

ADDRESS:  Comments  should  be 
addressed  to  State  Director.  Colorado 
State  Office.  2850  Youngfield  Street. 
Lakewood.  Colorado  80215. 


[CO-MO-eS-4229-lt;  C-01S3S2} 
PropOSOw  ConHMMHOn  of  wHnOTMMH! 


aocncy:  Bareaa  of  Land  Management. 

Interior. 

AcnoM:  Notice. 


r.  The  Forest  Service.  US 
Department  of  Agriculture,  proposes 
that  theotder  wUch  withdrew  lands  for 
an  indefinite  period  of  tine  for  various 


FOR  WKrHER  WFONMAVION  COMT  act: 
Doris  E.  Chehns,  BLM  Colorado  State 
Office.  (303)  236-1768. 

The  Forest  Service.  MS.  Department 
of  Agriculture,  proposes  that  the  existing 
withcbawal  made  by  Pirfilic  Land  Order 
No.  18S5;  as  amended,  for  an  indefinite 
period  of  time,  be  modified  to  expire  in 
20  years  porsuaat  to  section  204  of  the 
Federal  Land  Poficy  and  Maaagement 
Act  of  1^6. 90  Stat  2751. 43  U.S.C.  1714. 
insofar  as  it  affects  the  following 
described  lands  in  Aie  State  itf  Colorado: 

Sixth  Pdndpal  MeridUn 

White  River  National  Forest 

HonmUw  Cuaipgnumi 

T.6S..R.88W., 
Sec.  30.  SEHSEMSEK: 
Sec.  3ie.  EVbNE^NEM: 

Fulford  Campground 

Sec!'^-9Ey4NEy4  and  EV^SW%NE%: 
Fulford  Cave 

T.6S..R.8SW.. 

Sec.  36,  NWV4NWy4. 

North  Fork  Campground 

T.  8  S..  R.  83  W.. 
Sec.  24,  SViNE^^NWM  and  N%SE%NWV^. 

Chapman  Becreatioa  Area 

T  as.  R. as  w 
SecM,  NEvCN^SEy4.  and  SEy4SEV4: 
Sec.  35,  SHNWMNWM.  SWMNWK. 
NWMSW^  and  NVbSWV^WV^ 


Difficult  Campground 

T.  10  S...  R.  84  W. 
Sec  33,  NwWNEV4and  EVifffiV^NW^. 

Maroaa  Lake  Campgnmnd 

T.11S.,R.8»W., 
Secl3.  NVfc  and  NMSWVfc. 

Grizzly  Creek  Picnic  Ground 

T.eS..R.88W.. 
Sec.  5.  lots  7  and  8. 

Three  Parks  Caatpgmuad 

T.  3  S.  R.  92  W. 
Sec* 28.  NWy4SWy4NWy4. 

Spruce  Picnic  Ground 

T.  3  S..  R.  92  W., 
Sec  26,  SEV^SWViSWW; 
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Sec  35.  NE^NW%NWV4. 
North  Fork  White  River  Campground 

T.1N..R.90W.. 

That  portion  of  HES 142  in  Sec.  13  north  of 
the  Buford  to  Trappers  L<ike  Road. 

The  areas  described  aggregates 
approximately  1.202.04  acres  in  Eagle, 
Garfield.  Pitkin,  and  Rio  Blanco.Counties. 

The  purpose  of  tliis  withdrawal  is  for 
the  administration  and  protection  of 
various  picnic  grounds,  campgrounds, 
and  recreation  areas.  No  change  is 
proposed  in  the  purpose  of  this 
withdrawal.  The  lands  will  continue  to 
be  withdrawn  from  surface  entry  and 
mining,  but  not  from  mineral  leasing. 

For  a  period  of  90  days  frt>m  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  this  proposed  action 
may  present  their  views  in  writing  to 
this  office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  imdertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  modified  and 
continued  and,  if  so.  for  how  long. 
Notice  of  the  final  determination  will  be 
published  in  the  Federal  Register.  The 
existing  withdrawal  will  continue  until 
such  determination  is  made. 
RkhafdaXatB. 

Acting  Chief  Branch  of  Adjudication. 
[FR  Doc  88-13535  Filed  6-15-88;  6:46  am] 

I  COOC  431»>je-« 


IO-M3-0(I-4220-10;  l-337a)       j.      .y. 

PMrtW  Tennlrartlon  of  Proposed 
WHMrawalsnd  Reservstion  of  Lands 

Notice  of  an  application,  serial 
number  1-3378,  for  withdrawal  and 
reservation  of  lands  was  puUished  as 
Federal  Register  Document  No.  70-2401 
on  page  3828  in  the  issue  of  February  27. 
197a  The  applicant's  agency  has 
cancelled  its  application  insofar  as  it 
involved  the  lands  described  below. 
Therefore,  pursuant  to  the  r^ulations 
contained  in  43  CFR.  Subpart  2091.  such 
lands  will  be  at  9:00  a.m.  on  July  15. 
1968.  relieved  of  the  segregative  effect  of 
the  above-mentioned  application. 

The  lands  involved  in  this  notice  of 
termination  are:  , 

Boise  Meridian 
Taighee  National  Forest 

T.  1  N..  R.  43  E. 

Sec4,SV^SB%SEV^. 


The  area  described  contains  20.00  acres  in 
Bonneville  County. 

Dated:  June  8. 1988. 
WilUam  E.  IrataDd. 
Chief.  Realty  Operations  Section. 
[FR  Doc  88-13534  Filed  6-15-88;  &45  am] 


Fish  and  WHdNfe  Servics 

AvaNabWty  of  ths  Final  Supplsmsntal 
cnwoninsiHai  impaci  SHaienMin  tot 
ths  Issuancs  of  Annual  Rogulations 
Permitting  ths  Sport  Hunting  of 


AOENCV:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability. 


;  This  Notice  advises  the 
public  that  the  Final  Supplemental 
Environmental  Impact  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  is  available  for  public 
review. 

FON  nJHTIICR  mFORMATION  CONTACT: 
Dr.  Rollin  D.  Sparrowe.  Chief.  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington.  DC  20240  (202- 
254-3207). 

AODRESSes:  Copies  of  the  Final 
Statement  can  be  obtained  by  writing  to 
Director  (FWS/MBMO).  U.Sw  Fish  and 
Wildlife  Service.  Waslidngton.  DC  20240, 
or  by  visiting  the  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service.  Room  536  Matomic 
Building.  1717  H  Street  NW.. 
Washington.  DC  20240.  Comments  can 
be  sent  to  the  same  address. 
DATC:  Written  comments  will  bfe 
received  ontil  July  17. 1888. 
sumAMNTAiiv  MFORMATION:  The  Fish 
and  Wildlife  Service  (Service) 
annoupced  its  intention  to  supplement 
its  1975  nnal  Environmental  Statement 
for  the  Issuance  of  Aimual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  on  July  31. 1986  (51  FR 
27430).  A  Draft  Sapplemental  Statement' 
was  released  for  public  review  and 
comment  on  September  22, 1987  (52  FR 
35563).  Comments  on  the  Draft  have 
been  recrived  and  considered  in 
{weparation  of  the  Hnal  Sttppteinentel 
Statement  which  is  now  available  to  the 
public.  The  Service  intends  to  publish  its 
Record  of  Decision  on  the  Final 
Supplemental  Statement  as  soon  as 
practicable,  but  not  sooner  than  30  days 
following  notice  of  availability  of  the 
Final  Siq>plaBientaI  Statement  published 
by  the  ^viromuenlal  Protection  Agency 
in  the  Federal  Kegistsr'  That  anticipated 
puUication  date  te  June  17.1986. 


Date:  June  la  1968. 
Steve  RoMnaon. 

Deputy  Director.  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc  8fr-13464  Filed  6-15-88: 8:45  am] 
BiujNe  oooe  4$w-tMi 


Geologleal  Survey 

Digital  Cartographic  Data  Prices;  Pries 
Revision 

Notice  is  hereby  given  that  effective 
June  15. 1988.  the  prices  of  digital 
cartographic  data  reproduced  and 
distributed  by  the  Geological  Survey 
will  be  revised.  The  price  revision  is 
needed  because  of  changes  in 
recoverable  costs.  The  last  price 
revision  for  digital  cartographic  data 
was  September  1982. 

The  following  table  shows  the  new 
prices.  It  eliminates  the  previous  $25 
stm:harge  for  each  reel  of  computer 
magnetic  tape,  and  reflects  economies  in 
processing  multiple-unit  orders. 

New  Prices  for  Digital  Cartographic 
Data> 

Each  order  for  1  to  5  units  of  data: 


Number  ol  unrts  ordsfod 

1 

2 

3 

4 

5 

Price  category: 

b"ZZZ"I 
dIZZZ" 

$40 
S60 
S60 
$70 

$60 
$75 
$85 

$100 

$80 
$100 
$110 
$130 

$100 
$120 

$135 
$155 

$120 
$140 
$160 
$180 

Each  order  for  8  or  more  units  of  data 
has  a  base  diai^e  of  $80.  plus  the 
indicated  charge  per  unit: 


Price  cStiegory: 

A -.. 

B . — 

C 

U*  *•••••■•••••••••  * 


Unit 
charge 


V 
$11 
$15 
$19 


Price  categories  are  defined  on  the 
basis  of  the  average  size  in  megabytes 
of  the  units  of  data  of  a  particular  type 
and  map  series.  All  types  of  digital 
cartographic  data  from  all  map  series 
are  currently  in  price  category  A:  price 
categories  B<  C  and  D  are  defined  for 
future  use. 

The  sample  data  tape  will  continue  to 
sell  for  $25. 


■  Prices  apply  only  lo  digital  cartographic  data 
Jetivared  on  standard  computer  magnetic  tape.  - 
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ytterod 

4 

5 

(100 

$120 

1120 

$140 

1135 

$100 

(155 

$180 

Putther  iai^^natiaD  it  available  froai 

Natioaal  Ca^igrepliic  Information 
Cealer.  SOTJ  (is.  Geological  Sarvey 
NafionI  G^Oet,  Kastim.  Vininia 
22002. 

Date:  ^me  10. 1988. 
LawettB.Stani 

Chief,  National  Mapping  Division,  US. 

Geological  Survey. 

(FR  Doc.  88-13^  Filed  8-15-88: 8:45  am) 
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Minerals  Maaiigement  Service 


DevelepiwentjO|» 

Docwnenl;  Oirii  Exploration  Col 

'  I 
AOENCV:  Mki^raU  Management  Service. 
Interior. 

ACnON:  Notic*  of  the  receipt  of  a 
proposed  DeV^lopatent  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
CDfTs  Explora^on  Company  has 
submitted  a  uOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-C  ^704.  Block  79.  South 
Marsh  Island  Area,  offshore  i^niffianw 
Proposed  platiB  for  the  above  area 
provide  for  th^  development  and 
production  o|  hydrocarbons  with 
support  activities  to  be  conducted  fnun 
an  existing  onshore  base  located  at 
Intracoastal  City,  Louisiana. 
date:  The  suUect  DOCD  was  deemed 
submitted  onifune  7,  1988l  Commenta 
must  be  receifUed  within  15  dbys  of  the 
publication  daite  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  recciyes  a  copyof  the  plan  from 
the  Minerals  Management  Service. 
address:  a  Q4py  of  the  sabpect  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office.  Gulf  of 
Mexico  OCS  Regioe.  Minerals 
Manageaientl^ervice.  1201  Elmwood 
Park  Boulevard  Room  114.  New 
Orieans,  LooiJBiana  (Office  Hours:  IB  a.m. 
to  4:30  pjn..  Nioaday  through  Friday).  A 
copy  of  the  DpCD  and  the 
accompanying  Consistency  Certification 
are  also  avaiuble  for  public  review  at 
the  Coastal  Kflnagement  Section  Office 
located  on  thfjlOtk  Floor  of  the  Slate 
Lands  and  Natural  Resources  Building, 
625  North  4thl^treet.  Baton  Reu^ 
Louisiana  (O^cc  Hours:  8  ajn.  to  4:30 
p.m..  Monday  throi^  Friday).  The 
puUic  may  Mwaut  rnwments  to  the 
Coastal  ManMement  Section.  Attention 
OGS  Plana.  P|i^  Office  Box  44487.  Baton 
Rouge.  Louisilitaa  70805i. 

FOR  HMWWWljlMFOWIlATIOM  CONTACT 
Michael ).  To||crt  Minerals 
Management  |$erwoe.  Gulf  of  Mexico 


OCS  Begioii.  fidd  Operations.  Plans. 
Platform  and  Pipeline  Sectua. 
Expleratioii/DevelopBient  Plans  Unit: 
Teleidnae  (504)  738-2887. 

8UP>tE— WTAiry  limWAf  WWL  The 

purpase  of  this  Notice  is  to  iaiorm  the 
public  porsuuit  to  section  25  of  (be  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Manaseaient  Service  is 
consideting  approval  of  die  DOCD  and 
that  it  is  aveilable  for  public  review. 
AdditioBally.  this  Notice  ia  to  mform  the 
publk.  pursuant  to  |  930l61  d  Title  IS  of 
the  CFR«  that  the  Coastal  Management 
Section/Looisiaae  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  coaststency  with  the 
Louisiana  Resoorces  Progress. 

Revised  nrfes  governing  practices  and 
procedoree  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  execatives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1968 
(53  PR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  oflltle  30  of 
tiieCPR. 

Dale:  Iiinea  1988 
).Rogai»P«sicy. 

RtgioBoi  Director,  Ca^  of  Mexico  OCS 
Region. 

(FR  Dec  ■8-13642  Rkd  e-U-ak  8:45  am] 

COOK  41 


DevelopaMnt  Opecatlons  Coordination 
DocaimoRt;  McMoRan  Oil  ft  Gas  Ca 

AQENCV:  Minerals  Management  Service, 
Interior. 

ACnOM:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY.  Notice  is  hereby  given  that 
McMoRan  Oil  ft  Gas  Co.  has  submitted 
a  DOCD  describmg  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
3793,  Block  83,  Grand  Isle  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Venice.  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  Jane  6, 196& 

AOORcaK  A  copy  of  te  subject  DOCD 
is  avaSable  far  pefalic  review  at  tte 
PuhKe  kAmaatioa  Office.  Golf  of 
Mexico  OCS  Region.  Minerals 
Manegement  Service.  1201  Ehawood 
Parte  Boulevard.  Room  114.  New 
Orleaas.  Leaisiana  (Office  Hoars:  8  a  jn. 
to  4:30  p.m.,  Monday  through  Friday). 


Mr.  Lars  T.  HertMt;  MuMials 

Managenent  Service,  Gulf  of  Mexico 
OCS  Rcgioa.  Ffdd  Opcretioas,  Plans. 
Platform  and  Pipeline  Section. 
Sxploratien/Developnient  Plans  Unit; 
Telephone  (504)  738-2533. 

supftanrfARV  wwrmatiow.  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  tite  DOCD  and 
that  fi  is  avaHaUe  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  SMkes  information 
contained  in  DOCDs  available  to 
aSected  States,  execatives  of  affected 
local  goncmments.  and  otiier  interested 
parties  became  effective  December  13, 
1979  (44  FR  53885).  Those  practices  and 
procedares  are  set  out  in  revised 
9  250.34  of  Tftie  30  of  the  CFR. 

Date:  fane  8.1988. 

).  Rogers  Pssrcy, 

RegionaJ  Director.  Gulf  of  Mexico  OCS 
Hegion. 

[FR  Doc  88-13543  Filed  6-15-88;  a-45  am] 


Outer  Continental  SheH  Advisory 
Bo«^  Qrif  of  MKrico  Regional 
Tectmical  Woridng  Gioup;  Heeling 

AGENCY:  Minerals  Management  Service. 
Interior. 

ACTKNl:  Notice  of  Gulf  of  Mexico 
Regional  Technical  Working  Group 
(RTWG)  meetii«. 

summary:  Notice  of  this  meeting  is 
issued  in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  No. 
92-463).  The  Gulf  of  Mexico  RTWG 
meeting  will  be  held  July  13-14, 1988,  at 
the  Holiday  Inn  University  Mall, 
Pensacola,  Florida.  Dates  and  times  are 
as  follows:  July  13. 1988—0  a.m.  to  4 
p.m.:  July  14, 1988—9  a.m.  to  3  p.m. 

The  RTWG  business  meeting  will  be 
held  in  conjunction  with  the  Summer 
Ternary  Studies  Meeting.  Tentative 
agenda  items  for  the  bindness  meeting 
include: 

Ehviroamental  Studies  Program  Status 
Gulf  of  Mexico  Production  Trends  and 

Deepwater  Potential 
Lease  Sale  116  Proposed  Notice  of  Sale 
1989  and  1990  Pre-Sale  Leasing  Process 

SUhis 
Platform  Removal  Statiis 
Update  on  MMS  Initiatives 

meeting  is  open  to  the  public. 
Individuals  wishing  to  make  oral 
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presentations  to  the  Committee 
concerning  agenda  items  skotild  contact 
Eileen  P.  Angelico  of  the  Giilf  of  Mexico 
OCS  Regional  Office  at  (504)  736-2959 
by  July  1. 1968.  Written  statentcnts 
should  be  submitted  by  the  same  date  to 
the  Gulf  of  Mexico  OCS  Region, 
Minerals  Management  Service«  1201 
Elmwood  Park  Boulevard.  New  Orleans, 
Louisiana  70123.  A  taped  cassette 
transcript  and  complete  summary 
minutes  of  the  Business  Meeting  will  be 
available  for  public  inspection  in  the 
OfTice  of  the  Regional  Director  at  the 
above  address  not  later  than  60  days 
after  the  meeting. 

SUPPUaKNTARV  iwrowMATiOM;  The  Gulf 
of  Mexico  RTWG  is  one  of  six  such 
Committees  that  advises  the  Director  of 
the  Minerals  Management  Service  on 
technical  matters  of  regional  concern 
regarding  offshore  prelease  and 
postlease  sale  activities.  The  RTWG 
membership  consists  of  representatives 
from  Federal  Agencies,  the  coastal 
States  of  Alabama,  Florida.  Louisiana, 
Mississippi,  and  Texas,  the  petndeum 
industry,  the  environmental  community, 
and  other  private  interests. 

Date:  June  7. 1968. 
|.  Rogen  Peatcy, 

Regional  Director  Gulf,  of  Mexico  OCS 

Region. 

|FR  Doc.  88-13544  Filed  &-15-88;  8c45  am) 
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Office  of  Surface  Mining  Redamation 
and  Enforcement 

I. 

Tranefer  of  Unexpended  Abandoned 
Mine  Land  Reclamation  Funds  From 
ttw  State  of  Tennessee 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (G^MRE), 
Interior. 

action:  Notice. 


:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  is 
transferring  all  State  abandoned  mine 
land  reclamation  (AMLR)  monies 
allocated  to  Tennessee  but  not 
expended  to  the  Secretary's  share  of  the 
AMLR  Fund  (Fund)  and  will  no  longer 
allocate  AMLR  funds  to  the  State,  under 
the  authority  of  sections  4021(g)(2)  and 
405(c)  of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  Pub.  L.  9587 
(SMCRA). 

Notice  of  OSMRE's  intent  to  transfer 
the  unexpended  reclamation  fund  was 
published  on  March  8, 1988  (53  FR  7407). 
An  opportunity  for  public  participation 
in  OSMRE's  decision  was  provided. 
Comments  received  are  discussed  below 
under  "Disposition  of  Comments." 


EFFicnw  BATi:  This  action  will  be 

effective  July  15. 1968. 

FOR  niRTNBIMPOimAIION  CONTACT: 

Jim  Faiy,  Diviiion  of  abandoned  Mine 
Land  Reclamation,  1951  Constitution 
Avenue  NW..  Room  218.  Washtaigton, 
DC  2024a  Telephone  (202)  343-8819. 
tupfiMmmtrian  infowmation:  The 
AMLR  Fund  was  established  by  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  in  response  to  concerns  over 
the  extensive  environmental  damage 
caused  by  past  coal  mining  activities. 
Monies  from  the  Fund  are  apfwopriated 
by  Congress  for  grants  to  the  States  and 
Tribes  to  plan  and  implement 
reclamation  programs  and  projects:  for 
Federal  reclamation  projects 
administeied  by  the  Seoetary  of  the 
Interior  through  OSMRE;  and  for  the 
Rural  Abandoned  Mine  Program 
(RAMP)  administered  by  the  Secretary 
of  Agriculture  through  the  Soil 
Conservation  Service. 

Title  IV  of  SMCRA  provides  that  fifty 
percent  of  the  AMLR  funds  collected 
within  a  State  or  on  Tribal  lands  are  to 
be  allocated  to  the  State  or  Tribe  to 
accomplish  the  purposes  of  Title  IV. 
"Allocated"  means  the  administrative 
identification  in  the  records  of  0^4RE 
of  monies  in  the  Fund  for  use  by  a  State 
or  Tribe  tot  accomplishing  the  purposes 
of  Htle  IV.  States  are  elibtble  to  receive 
such  allocated  funds  only  after  they 
have  an  approved  regulatory  program 
pursuant  to  section  503  of  SMCRA  and 
an  approved  reclaraation  plan  under 
section  405  of  ^4CRA.  If  allocated 
funds  have  not  been  expended  by  the 
State,  section  402(g)(2)  of  SMCRA 
provides  the  Secretary  authority  to 
withdraw  such  funds  bom  the  State 
accounts  and  utilize  them  for  other 
purposes  of  Tide  rv.  If  a  State  does  not 
have  an  approved  regulatory  program, 
section '405(c)  precludes  the  Secretary 
from  further  fimding  of  a  State  AMLR 
program  and  the  Secretary  need  no 
longer  administratively  allocate  monies 
to  a  State  accoimt 

The  State  of  Tennessee  repealed  most 
of  the  Ten^iessee  Coal  Surface  Mining 
Law  of  1980  and  the  implementing 
regulations  for  the  active  coal  mining 
regulatory  program  effective  October  1, 
1964.  On  this  date.  OSMRE  instituted  a 
Federal  regulating  program  for  active 
mining  and,  effective  November  5, 1964, 
suspended  the  State's  AMLR  plan.  Sinoe 
that  date  Tennessee's  share  of  the 
AMLR  funds  collected  within  the  State 
has  been  administratively  allocated  to 
the  State-share,  but  because  of  the 
implementation  of  a  Federal  regulatory 
program,  the  State  has  been  ineligible  to 
receive  annual  grants  to  untilize  its 
State-share  funds. 


All  funds  allocated  but  not  granted  to 
Tennessee  will  be  transferred  to  the 
Secretary's  discretionary  share  under 
the  provisions  of  section  402(g)(2)  fbr 
other  authorized  purposes  of  Title  IV.  In 
addition,  under  the  provisions  of  section 
405(c)  of  SMCRA.  OSMRE  will  not 
longer  allocate  funds  to  the  State  of 
Tennessee  and  all  fees  collected  in  the 
State  will  be  credited  to  the  Secretary's 
discretionary  share. 

DispoeitkNi  of  Comments 

Notice  of  OSMRE's  intent  to  transfer 
the  unexpended  reclamation  funds  was 
pubUshed  on  March  8. 1968  (53  FR  7407). 
The  notice  explained  that  Tennessee 
repealed  most  of  the  Tennessee  Coal 
Siuf  ace  Mining  Law  of  1980  and 
implementing  regulations  for  the  active 
coal  mining  regulatory  program, 
effective  October  1. 1964.  That  on  that 
date.  OSMRE  instituted  a  Federal 
regulatory  program  for  active  mining, 
and  effective  November  5. 1984 
suspended  the  State's  AMLR  plan.  Also 
that  since  that  date  Tennessee's  share  of 
the  AMLR  funds  collected  within  the 
State  had  been  administratively 
allocated  to  the  State-share,  but  because 
of  the  implementation  of  a  Federal 
regulatory  program,  the  State  was 
ineligible  to  receive  annual  grants 
utilizing  the  State-share  funds.  That  all 
funds  allocated  to  the  State  but  not 
granted  would  be  transferred  to  the 
Secretary's  discretionary  share  under 
the  provisions  of  section  402(g)(2)  for 
other  authorized  purposes  of  "Title  IV. 
and  that  under  the  provisions  of  section 
405(c)  of  SMCRA.  OSMRE  would  no 
longed  allocate  fimds  to  the  State  of 
Tennessee  and  all  fees  collected  in  the 
State  would  be  credited  to  the 
Secretary's  discretionary  share. 

An  opportunity  for  public 
participation  in  OSMRE's  decision  was 
provided.  Comments  were  received  from 
the  Tennessee  Valley  Authority  and 
from  the  Governor  of  Tennessee. 

The  Tennessee  Valley  Authority 
(TV A)  ccHnmented  that  "this  proposed 
transfer  will  further  delay  correction  of 
the  Abandoned  Mined  Land  (AML) 
problems  that  are  adversely  impacting 
land  and  water  resources  in  Tennessee." 
OSMRE's  napouae  is  that  further 
retention  of  State-share  monies  in 
Teiuiessee's  account  will  not  quicken 
the  pace  of  redamation  within  the  State. 
Without  a  regulatory  program  these 
monies  are  unavailable  to  the  State.  The 
transfer  of  these  funds  to  the  Secretary's 
aliare  will  tfaerefme  ensure  their  use  for 
reclamation  purposes.  Since  Tennessee 
repealed  the  Tennessee  Coel  Surface 
Mining  Law  of  1980  and  OSMRE 
suspended  the  State's  AMLR  plan, 


Tennessee  hdi  been  considered  a 
nonprogram  i '( ate.  A  nonprogram  State 
is  one  in  whi<  4  the  State  does  not  have 
regulatory  pri  macy  over  active  mining 
and  AML  reclamation  is  addressed 
under  OSMR^s  Federal  Reclamation 
Program  (FRPL  Upon  becoming  a 
nonprogram  Siate,  Tennessee  joined 
other  nonprogfam  States  (such  as 
Georgia.  Micl(gan  and  Washington)  and 
reclamation  i^jbeing  addressed  in  the 
State  by  OSKqiE's  FRP.  Since 
Tennessee  bc^me  a  nonprogram  State 
more  than  $4  million  has  been  made 
available  thrdigh  OSMRE's  FRP  to 
address  the  averse  health  and  safety 
impacts  associated  with  abandoned 
mine  lands  inl  Tennessee.  OSMRE  will 
continue  to  aqpress  reclamation  needs 
in  nonprograi|i  States  (including 
Tennessee),  i 

TVA  also  expressed  concerns  that 
"there  is  no  gmrantee  that  any  future 
AMLR  funds  mllected  from  coal 
operators  in  "^^nnessee  will  be  used  to 
remedy  AMLiproblems  within  the 
State."  Section  402(g)(2)  of  SMCRA 
explicitly  giv^f  the  Secretary  the 
discretion  to  jitilize  funds  which  have  . 
been  allocated  but  not  expended  by  a 
State  or  expe^itur6s  in  any  eligible 
area  of  the  coOntry.  OSMRE  will  assess 
the  AML  problems  in  nonprogram  States 
nationwide  a^d  make  funding  decisions 
based  on  need!  and  priority.  AML 
problems  in  Tennessee  will  be 
addressed  under  OSMRE's  FRP. 

The  Governir  of  Tennessee 
commented  that:  "Although  Tennessee 
has  no  immeqete  plans  to  regain 
regulatory  priji^acy  for  surface  mining  in 
Tennessee,  wja  reserve  the  option  to 
seek  resumptMn  of  that  role  at  some 
later  date,  if  it  jshould  become  necessary 
or  desirable  t^do  so.  Consequently,  we 
do  not  believ^lit  is  necessary  to  transfer 
state-share  mdnies  into  the  Secretary's 
discretionary  l&md."  SMCRA  provides 
that  "the  Secretary  shall  not  approve, 
funds  or  continue  to  fund  a  State 
abandoned  mine  reclamation  program 
unless  the  St$l|e  has  an  approved  State 
regulatory  pn^am  pursuant  to  section 
S03  of  SMRCA."  30  U.  S.C.  1235(c).  With 
a  approved  regulatory  program  and  an 
approved  State  reclamation  plan  a  State 
is  eligible  for  allocation  of  a  share  of 
AMLR  funds,  'iff  allocated  funds  have  not 
been  expend^  by  a  State  within  three 
years  after  thy  allocation,  section 
402(g)(2)  of  S|(|CRA  provides  that  the 
Secretary  ma^fwithdraw  such  funds 
from  the  Statels  account  and  utilize 
them  for  other  ireclamation  purposes 
under  Title  IVJThe  Secretary's  action 
therefore  is  statutorily  authorized. 
Should  Tennessee  at  a  future  date 


decide  to  resume  regulatory  primacy,  a 
share  of  the  AML  fees  collected  from 
that  date  on  will  again  be  allocated  to 
the  State  of  Tennessee  in  compliance 
with  the  requirements  of  SMCXA;  the 
suspension  of  its  AML  plan  will  be 
removed  by  the  Secretary,  and  the  State 
will  be  eligible  once  again  to  receive 
monies  from  its  State-share  account. 

The  Governor  also  indicated  that  "we 
request  that  any  decision  to  transfer 
funds  from  the  State-share  to  the 
Secretary's  discretionary  share  be 
delayed  until  we  have  had  the 
opportunity  to  thoroughly  discuss 
proposed  federal  reclamation  program 
funding  levels  and  schedules  with  the 
appropriate  o^icials  from  OSM."  As  a 
nonprogram  State.  AML  reclamation  in 
-  Tennessee  will  be  addressed  by 
OSMRE's  FRP.  OSMRE  will  assess  the 
AML  problems  in  nonprogram  States 
nationwide  (including  Tennessee), 
consult  with  State  officials,  and  make 
funding  decisions  based  on  need  and 
priority.  OSMRE  officials  are  willing  to 
meet  with  the  Governor  or  other 
officials  of  the  State  of  Tennessee  to 
discuss  any  matters  pertaining  to 
Tennessee  becoming  a  nonprogram 
State  and  the  funding  of  OSMRE's  FRP. 

Agency  Findings 

The  State  of  Tennessee  repealed  most 
of  the  Tennessee  Coal  Surface  Mining 
Law  of  1980  and  the  implementing 
regulations  for  the  active  coal  mining 
regulatory  program  effective  October  1, 
1984.  The  State  of  Tennessee  has 
indicated  that  it  does  not  have  any 
immediate  plans  to  regain  regulatory 
primacy  over  active  mining.  Therefore, 
all  funds  allocated  but  not  granted  to  the 
State  will  be  transferred  to  the 
Secretary's  discretionary  share  under 
the  provisions  of  section  402(g)(2)  for 
other  authorized  purposes  of  Title  IV. 
Furthermore,  under  the  provisions  of 
section  405(c)  of  SMCRA.  OSMRE  will 
no  longer  allocate  funds  to  the  State  of 
Tennessee  and  all  fees  collected  in  the 
State  will  be  credited  \o  the  Secretary's 
discretionary  share.  Until  Tennessee 
regains  regulatory  primacy,  the  State 
will  be  considered  a  nonprogram  AMLR 
State  and  abandoned  mine  land 
reclamation  in  Tennessee  will  be 
conducted  by  OSMRE's  FRP. 
Robert  E.  BoUt. 

Acting  Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement 

Datr.  June  B.  196a 
(FR  Doc.  88-13502  Filed  6-15-88: 8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

(AmdLNb.f] 

Section  Sa  Application  No.  71^  > 
WostMm  Motor  Tariff  Bureau.  Inc- 


AOENCV:  Interstate  Commerce 

Commission. 

ACTKM:  Notice  of  decision  and  request 

for  comment. 

•UMMARV:  Western  Motor  Tariff  Bureau. 
Inc.  has  filed,  pursuant  to  section  14(e) 
of  the  Motor  Carrier  Act  of  1980  (MCA), 
an  application  for  approval  of  its 
ratemaking  agreement  under  49  U.S.C 
10706(b).  Since  some  modifications  are 
required  before  the  agreement  receives 
final  approval,  and  because  new  and 
complex  questions  are  involved  in 
determining  whether  the  agreement  is 
consistent  with  the  MCA.  the 
Commission  solicits  public  comment  on 
its  interpretation  and  application  of 
specific  rate  bureau  provisions.  Copies 
of  Western's  proposed  amended 
agreement  are  available  for  public 
inspection  and  copying  at  the  Office  of 
the  Secretary,  Interstate  Commerce 
Commission,  Washington,  DC  20423, 
and  from  Western's  representative:  M.). 
Nicolaus,  5042  Cecelia  Street,  P.O.  Box 
1907,  South  Gate,  CA  90280. 
DATES:  Comments  from  interested 
persons  are  due  by  July  18, 1988.  Replies 
are  due  by  August  2. 198& 
ADDRESS:  An  original  and  10  copies  of 
comments  referring  to  Section  5a 
Application  No.  70  should  be  sent  to: 
Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423., 
FOR  FURTHBt  INPORMATMW  CONTACT: 
Ronald  Thomas.  (202)  275-7912  or 
Richard  B.  Felder,  (202)  275-7691.  [TDD 
information  for  the  hearing  impaired 
(202)  275-1721.] 

SUPPLEMENTARY  iNRMUtATlON:  Western 
Motor  Tariff  Bureau.  Inc.  (Western)  has 
filed  an  application  for  approval  of  its 
proposed  amended  collective 
ratemaking  agreement  as  required  by 
section  14(e)  of  the  Motor  Carrier  Act  of 
1980,  Pub.  L  No.  96-296  (1960)  (MCA). 
Since  filing  its  application.  Western  has 
been  obliged  to  observe  the 
requirements  of  the  MCA  and  the 
standards  in  Motor  Carrier  Rate 
Bureaus— Imp.  Pub.  L  96-296.  364 1.C.C. 
464  (1980)  and  364 1.C.C.  921  (1981)  [Rate 
Bureau].  We  have  provisionally 


'  Section  S  was  recodified  ■*  Section  lOTOS. 
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approved  Westem't  agreement  as 
ccnsistent  with  49  U^.C.  VtrXfja)  and 
Rate  Bureau,  supra,  subject  to  certain 
conditions  and  modiHcations  in  the 
following  subject  areas:  Identification 
and  description  of  member  carriers; 
right  of  independent  action;  employee 
docketing:  open  meetings;  proxy  voting: 
quorum  standards:  rate  bureau  protests; 
single-line  rates;  general  increases  and 
decreases;  and  zone  of  rate  freedom  and 
released  rates.  We  have  also  offered 
comments  and  imposed  requirements 
concerning  the  agreement  generally. 
Western  has  been  directed  to  file  a 
revised  agreement  confonning  to  the 
imposed  conditions  within  120  days  of 
service  of  the  dedsion. 


In  li^t  of  the  complexity  of 
interpretation  involved  in  determining 
whedier  the  agreement  is  consistent 
with  the  MCA  and  Rate  Bureau,  supra. 
we  request  applicant  and  other 
interested  parties  to  comment  on  our 
interpretation  of  the  controlling 
statutory  and  administrative  criteria, 
and  their  application  to  Western's 
agreement 

A  copy  of  any  comments  filed  with 
the  Commission  must  also  be  served  on 
Western,  which  will  have  15  days  from 
the  expiration  of  the  comment  period  to 
reply.  These  comments  wrill  be 
considered  in  conjunction  with  our 
review  of  the  modifications  that 
Western  must  submit  to  the  Commission 
as  a  condition  to  final  approval  of  its 
agreement. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.  Room  2229, 
Interstate  Commerce  Commission 
Building.  Washington,  DC  20123.  or  call 
(202)  289-4357/4350  (aC  Metnq>oIitan 
area)  (assistance  for  the  hearing 
impaired  is  available  through  TDO 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.  in  Room 
2229  at  Commission  headquarters). 

AuUMrily:  49  U.S.C  10321  and  10706  sad  S 
U.&CS63. 

Decided:  )une  8, 190B. 

By  the  Conindsaion.  (Sniiman  Gradison, 
Vice  Chainnan  Andre.  Comaiittioners 
Stenett  Sinrnrans.  and  Lambdey^ 
NaielaR.McG««. 
Secretary. 
(FR  Ooc.  afr-13<0O  Filed  ft-lS  Mt  yo45  tm] 
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The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
Chicago  and  NbrA  We^em 
Transportation  Ccmipany  (CNW)  to 
abandon  its  (16.9-miIe  line  of  railroad 
between  Agate,  MN,  (railepoet  OJO)  and 
Ellis,  SD  (miiepoet  064))  faa  Nobles  and 
Rock  Counties,  MM,  and  Kfinnehaha 
County,  SD. 

A  Certificate  of  Interim  Tnil  Use  or 
Abandonment  will  be  issued  autiiorizing 
CNW  to  discontinue  service  (if  an 
Interim  lYail  Use  A^eement  is  reached) 
or  abandon  (if  an  Interim  Tl«il  Use 
Agreement  is  not  reached),  anless 
within  10  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  assistance  (throu^  subsidy  or 
purchase)  to  enable  the  rail  service  to  be 
continued;  and  (2)  it  is  likely  that  the 
assistance  would  fuUy  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Ccunmission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  notice.  The  following 
notation  must  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  tiiis  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  40  U.S.C  10005 
and  40  CFR  1152.27. 

Dated:  )ww  4, 1008. 

By  tlie  Comaission.  Chairman  Gradison. 
Vice  Chairown  Andre,  ComnistionerB 
Sterrett  SimaMMis.  and  Laiboley. 
CommiBiiiwen  Simiaons  alid  Lanboley 
dissented  witfa  s^Mrate  expraasioos. 
NonlaR.M06M. 
Secrekaj. 
[FR  Doc.  00-13001  FUed  6-15-88: 8:45  am) 


[Flnanca  Docket  No.  312S2] 


ExMnptlon   TiMly  Popcr  A  FlMlics 
Corp. 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

SUMMARV:  Pursuant  to  40  U.S.C  10006, 
the  Interstate  Commerce  Coraaisaion 
.  exerapfs  Stone-CoBtafamr  Cecporation 
(Stone)  from  the  requirements  of  49 


U.S.C  11343  to  aequirs  coniiol  of  TMntty 
Paper  ft  Plastios  Coipocation.  which 
hokb  motor  amtract  canter  aalhority. 
Stone  camally  eoBtrolo  the  Atlanta  ft 
St.  Aadiews  Bay  Railw^  Goaopany. 
Apache  Railway  Company  and 
AbbeviUe-Gtaaes  Raihway  Company, 
and  a  motor  canier.  Coaains  leasing 
Corporation.  Stone  is  also  aHiated  wMh 
another  motor  cairier,  Orangebuis 
Truddag  Company.  Tlw  exen^tion  is 
subject  to  employee  protective 
cowlitions. 

OATM:  This  exemption  is  effective  on 
June  21, 1988.  Petitions  for 
reoonsidention  must  be  filed  by  July  0, 

1988. 


I  Send  pleadings  referring  to 
Docket  No.  31282  to: 

(1)  Office  of  the  Secretary.  Case  Control 
ftanch.  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

(2)  Ronald  S.  Flagg.  Sidley  ft  Austin. 
1722  Eye  Stnet  NW..  Washii^on.  DC 
20006. 


FOR  TOHfTNBI  MHNNMTION  OtHfTACT: 

loseph  R  Dettmar.  (202)  27S-7245.  [TDD 
for  bearing  impaired  (202)  275-1721.) 


Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Conoq>ts,  Inc..  Room  2229, 
Interstate. Commerce  Commission 
Building,  Washii^on.  DC  20423.  or  call 
(202)  280-4357/4350  (DC  Metropolitan 
area),  (assistance  for  tiie  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 

Decided:  Juas  8. 1080. 

By  tlw  Cniaiiseina.  Chain—n  Gradieon, 
Vice  Oiainnaa  Aadra,  Comoiissioners 
Sterrett,  Siouaons.  and  Laaboley. 
NoraU  R.  McGaa, 
Secretary. 
|FR  Doc.  00-13960  Filed  0-U-OO:  0:45  am) 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 


Ayoncy 


AOCNCV:  National  Endowment  for  the 
Humanities. 

Acnow:  Notice. 

summary:  The  hfetional  Endowment  for 
tiie  Ifamanities  (NEH)  has  sent  to  the 
Office  of  Managisment  and  Bwdget 
(OMB)  the  fallowing  proposals  forlhe 
collection  of  information  under  the 
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provisions  of  tlie  Paperworic  Reduction 
Act  (44  U.S.q,  Chapter  35). 

date:  Comn^^nts  on  this  information 
collection  m^st  be  submitted  on  or 
before  Febn^try  1, 1989. 

ADDRESSES:!  $end  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  EnoJDwment  for  the 
Humanities.  Administrative  Services 
Office,  RoomJ202. 1100  Pennsylvania 
Avenue,  NWi  Washington,  DC  20506 
(202-786-024f )  and  Elaina  Norden. 
Office  of  Maiiagement  and  Budget.  New 
Executive  Office  Building,  726  Jackson 
Place,  NW.,  Room  320B.  Washington.  DC 
20503  (202-366-7316). 

FOR  RJRTMEflllNRMMtATION  CONTACT: 

Ms.  Ingrid  Foreman.  National 
Endowment  fior  the  Humanities, 
Administratite  Services  Office,  Room 
202, 1100  Pei^ylvania  Avenue,  NW., 
Washington;  tX:  20506  (202-786-0249) 
from  whom  (:opies  of  forms  and 
supporting  documents  are  available. 

information:  All  of  the 
entries  are  gk^uped  into  new  forms, 
revisions,  or  Extensions.  Each  entry  is 
issued  by  N||i  and  contains  the 
following  intimation:  (1)  The  title  of  the 
form;  (2)  theifgency  form  number,  if 
applicable;  {m  how  often  the  form  must 
be  filled  out:  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for;  (6)  tei  estimate  of  the  number 
of  responsesc  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  oi  these  entries  are  subject 
to  44  U.S.C.  W)4(h). 

Category:  Extension 

Title:  The  NtH  Division  of  Education 
Programs-Guidelines  and  Application 
InstnictioDi 

Form  Number:  3136-0059 

Frequency  of^ColIection:  Collections 
occur  once  yearly,  according  to 
individual,  program  application 
deadline,  j 

Aespo/icfeyitil."  Individual  or  households 
Academic  |  scholars-teachers, 
administrators. 

Use:  The  Guidelines  and  application 
instruction  provide  direction  for 
preparing  narrative  and  budgetary 
parts  of  aj^^lications  for  grant  fimds 
and  request  additional  information 
regarding  slants  recently  received  by 
applicants^ 

Estimated  Nitfnber  of  Respondents:  275 

Estimated  Hofirs  for  Respondents  to 
Provide  Irfinmation:  1100 

Susaa  Malts. 

Director  of  Administration. 

(FR  Doc  88-1^6  Filed  e-lfr-88: 8:45  am] 

HUMO  cooe  tUmihi 


Humanities  Panel;  Meetings 

AQENCV:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Advisory  Committee  Act  (Pub.  L  92- 
463.  as  amended),  notice  is  hereby  given 
that  the  following  meetings  of  the 
Humanities  Panel  will  be  held  at  the  Old 
Post  Office.  1100  Pennsylvania  Avenue. 
NW..  Washington.  DC  20506. 

FOR  FURTHER  MFORMATION  CONTACT: 

Stephen  J.  McCleary.  Advisoiy 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities.  Washington,  DC  20506; 
telephone  202/786-0322. 
SUFPUMENTARV  INFORMATION:  The 
proposed  meetings  are  for  the  piupose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  (2)  information  of  a 
personal  nature  the  disclosure  of  tWiich 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy;  or  (3) 
information  the  disclosure  of  whidi 
would  significantly  frustrate 
implementation  of  proposed  agency 
action;  pursuant  to  authority  granted  me 
by  the  Chairman's  Delegation  of 
Authority  to  Close  Advisory  Committee 
Meetings,  dated  January  15. 1978. 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  (9)(B)  of  S  552 
of  Title  5.  United  States  Code. 

(1)  Date:  July  1. 1988 
Time:  9:00  a.m.  to  4:30  pan. 
Room:  M-14 

Program:  This  meeting  will  review 
applications  for  the  International 
Regrants  category,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  December 

ig6a 

(2)  Date:  July  ft-7. 1988 
Time:  9:00  a.m.  to  5K)0  p.m. 
Room:  415 

Program:  This  meeting  will  review 
applications  for  Undergraduate 
Education,  submitted  to  the  Office 
of  Challenge  Grants,  for  projects 
beginning  after  December  1968. 

(3)  iDote;  July  11. 1968 
Time:  8.-00  a.m.  to  6KX)  p.m. 
Room:  415 


Program:  This  meeting  will  review 
applications  submitted  for  Museums 
and  Historical  Organizations, 
submitted  to  the  Division  of  General 
Programs,  for  projects  beginning 
after  January  1989. 

(4)  Date:  July  12-13, 1988 
Time:  9K)0  a.m.  to  SHX)  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  submitted  for 
Undei^graduate  Education, 
submitted  to  the  Office  of  Challenge 
Grants,  for  projects  beginning  after 
December  1988. 

(5)  Date:  July  14-15. 1988 
Time:  8.-00  a.m.  to  SKW  p  jn. 
Room:  415 

Program:  This  meeting  will  review 
applications  submitted  for  Museums 
and  Historical  Organizations, 
submitted  to  the  Division  of  General 
Programs,  for  projects  beginning 
after  January  1. 1989. 

(6)  Date:  July  19-20. 1988 
Time:  9K)0  a  jn.  to  5:00  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  submitted  for  Museums 
and  Historical  Organizations, 
submitted  to  the  Office  of  Challenge 
Grants,  for  projects  begiiming  after 
December  1988. 

(7)  Date:  July  21-22. 1988 
Time:  8M)  a  jn.  to  5.-00  p  jn. 
Room:  415 

Program:  This  meeting  will  review 
applications  submitted  for  Museums 
and  Historical  Organizations, 
submitted  to  the  Division  of  General 
Programs,  for  projects  beginning 
after  January  1. 1989. 

(8)  iTote:  July  26-27. 1988 
Time:  9Mi  a.m.  to  5KX)  p.nL 
Room:  415 

Program:  This  meeting  will  review 
appUcations  submitted  for  Public 
Outreach,  submitted  to  the  Office  of 
Challenge  Oants.  for  projects 
beginning  after  December  1, 198& 

(9)  Aite;  July  28-29. 1988 
TYjne.'  8:00  a  jn.  to  5:00  pjn. 
Room:  415 

Program:  This  meeting  will  review 
applications  submitted  for  Museums 
and  Historical  Organizations, 
submitted  to  the  Division  of  General 
Programs,  for  projects  beginning 
after  January  1, 1989. 

Stq>liao  |.  McClMfy, 

Advisory  Committee,  Management  Officer. 

(FR  Doc  88-13617  Filed  S-lS-88: 8:45  am] 
I  OOOC  7fM-t1-« 
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NUCLEAR  REGULATORY 


kNva  EtocMc  UgM  and  Powar  Co,  •! 


mamgor  pio  oigniiicani  nnpaci 

The  U^.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
49,  issued  to  Iowa  Electric  Light  and 
Power  Company.  Central  Iowa  Power 
Co(H>erative,  and  Com  Belt  Power 
Cooperative  (the  licensees),  for 
operation  of  the  Duane  Anudd  Energy 
Center  (DAEC).  located  in  Linn  County, 
Iowa. 

Environmeot  Assessment 

Identification  of  Propoaed  Action 

The  prt^msed  amendment  wo^ 
revise  the  provisions  in  the  Technical 
Specifications.  (TS)  relating  to  the 
Engineered  Safety  Feature  (ESF)  logic 
system  functional  testing  frequency  and 
requirements. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  December  11.11967. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  to  the  TS  are 
required  so  that  the  licoisee  can 
perform  comprehensive  lo^c  system 
functional  testing  each  reiuelii^  outage, 
in  accordance  with  the  staff  position  on 
this  issue. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  DAEC  Technical  Specifications.  The 
proposed  revisions  would  extend  the 
logic  system  functional  test  frequency 
frt)m  annually  to  once  per  operating 
cycle  (typically  16  months),  and  would 
clarify  the  definition  of  Logic  SyMem 
Functional  Test,  for  consistency  with  the 
NRC  staffs  position.  This  extmsion 
would  allow  these  tests  to  be  pecf onned 
during  periodic  plant  shutdowns,  so  that 
all  ESF  logic  system  components  can  be 
properly  tested.  Changing  the  frequency 
of  various  Logic  System  Functional 
Tests  from  annually  to  once  per  ^ 
operating  cycle  increases  the      I 
surveillmoe  interval  by  approximately 
50%.  The  probability  of  detecting  a 
random  foihire  of  a  contact  or  relay  in  a 
logic  system  is  shnilarly  decreased  by 
approximately  50%.  However,  the 
reliability  of  the  mechaniccd  components 
of  a  safety  system  remains  unchanged 
because  these  components  are 
functionally  tested  or  calibrated  Ist 


unchanged  and  more  frequent  intervals. 
Knee  the  probability  of  a  relay  or 
contact  failure  is  small  relative  to  the 
probability  (rf  mechanical  compoaent 
failure,  increasing  the  logic  system 
functioiial  test  inlervai  represents  no 
significant  chmge  in  the  overaU  safety 
system  unavailabiyty.  The  propmed 
changes  would  also  result  in  more 
comprehensive  lestihg.  Therefore, 
although  testing  will  be  less  frequent,  it 
will  not  increue  the  probability  or 
conseqoteces  of  accidents.  No  changes 
are  being  made  in  the  types  or  amounts 
of  any  effluents  that  may  be  released 
offsite.  There  is  no  sign^cant  increase 
in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  si^uficant 
radiological  environmental  impact 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  to  the  TS  involve  systems 
located  mthin  the  restricted  area  as 
defined  in  10  CFR  Part  20.  They  do  not 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Ragistar  on  May  4. 1988  (53  FR 
15031).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  fivm  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment  This 
woidd  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Duane  Arnold  Energy  Center,  dated 
March  1973. 

Agencies  andPersoas  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consist  other 
agencies  or  persons. 


rmding  of  No  Sigriilkaiil  Impact 

The  Commission  has  deteiarined  not 
to  prepare  an  environnMntal  impact 
statement  for  the  propoaed  bcense 
amendoient 

Baaed  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  eHect  on  the  qaality  of  the 
human  environment 

For  further  detaib  with  respect  to  this 
action,  see  the  application  fior 
amentknent  dated  December  11. 1987 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H.  Street  NW^  Waahington. 
DC  and  at  the  Cedar  Rapids  Public 
Library.  500  First  Street  SE..  Cedar 
Rapids.  Iowa  52401. 

Dated  at  Rockville.  itIaiyUnd.  this  KNh  day 
ofJuiMlMB. 

For  the  Nuclear  RegBlatoty  Commission. 
Kenneth  B.  nndaii 

Director,  Project  Directorate  INS,  Division  of 
Reactor Pro^ct»-UL  IV,  VandSpecial 
Propects. 
(FR  Doc.  8S-13n2  Piled  6-15-61: 6:45  am| 


Tolado  Edtaofi  Coif  tiw  Cwvaland 
ElacMc  MMmkMlIng  Co; 
Envkoiman 
Findbig«fNol 


The  U.S.  Nuclear  Regulatoiy 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Fadlity  Operathig  License  No.  NFF-3. 
issued  to  Toledo  Edison  Company  and 
The  Cleveland  Electric  Illuminating 
Company  the  licensees,  for  operation  of 
the  Davis-Besse  Nuclear  Power  Station. 
Unit  No.  1.  located  in  Ottawa  County. 
Ohio. 

Eaviionmanlal  Aaaassasant 

Identification  of  Proposed  Action 

The  proposed  amendment  involves 
removing  all  Safety  Features  Actuation 
System  (SFAS)  and  Containment 
Isolation  Technical  Specifications  (TS) 
closure  time  requirements  from  all  the 
valves  attached  to  the  sides  of  the  steam 
generators,  ^ledfically.  tiie  proposed 
amendment  submitted  by  api^icant 
dated  August  7. 1967,  would  revise  the 
TS  section  ^.3.2.  Table  33-4  by: 

(1)  Deleting  the  reqiremant  for  manual 
and  automatic  ^AS  hi{^  containment 
pressure  and  low  reactor  coolant 
pressiuv  signals  to  the  atmoapberic  vent 
valves  (AW)  and  main  steam  warni-«q) 
drain  valves,  and 


(4 
manual 
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dosed.  The  ftmainiag  valves  involved 
with  the  proposed  deletion  of  SPAS 
input  wmddlbe  closed  by  a  Level  4 
SPAS  slgpdjiiii^-h^  containment 
pressiHe).    | ; 

A  Level  4  BFAS  signal  can  oidy  be 
caused  by  hrtp  break  les^of^oohnt 
aoddeot  PX»^  Sudkan  aoddeBt 
woald  cenae  the  Reactor  CoolaBt 
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assodatad  wi&  the  prepoeed 
amendment 

ine  NoQoe  of  Gonsldei  ntion  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  oooncHon 
vnui  UBS  action  was  pwinsiiefl  m  Ae 
Fedeiri  la^sler  on  January  8.  MBB  (53 
Ht  aw).  No  request  for  heating  or 
petition  for  leave  to  intervene  was  Sod 
foUowiag  this  notice. 

Altemativee  to  the  Pnpoead  Aotioa 

Since  the  Commission  has  oonchided 
that  the  environmental  enects  of  uie 
propoeed  action  are  not  significant,  any 
alleiuatives  with  eijnal  or  yeater 
environmental  impacts  need  not  be 
evaluated. 

The  principd  alternative  woidd  be  to 
deny  the  requested  amendment  This 
woidd  not  reduce  die  environmental 
impacts  attributable  to  this  fad&ty. 
Denial  of  die  acdon  would  prevent 
planned  {dent  modification  to  improve 
die  reliability  and  availability  of  main 
f  eedwater  and  to  minindze  chaBoogss  to 
the  auxiliary  feedwater  system. 

AJtemathmUmofReeotucee 

This  action  does  not  involve  the  use  of 
resources  not  previously  conddered  in 
the  Final  Environmental  Statement 
related  to  operation  of  the  Davia-Bessc 
facility. 

Agaicies  imdPerabim  Coumdted 

The  Commission's  staff  leviewied  the 
licensee's  vequast  and  did  not  oonsult 
other  agendes  or  persons. 


enviromnentai< 

dMtthepMf 

significant  aSsot  on  Hk  ^Mfity  oftfie 

human  environment 

action,  see  the  appMoalien  isr 
ameodasemdalBd  Aagaatr.lfer.  vdidi 
is  avaHdUefsrpHbKciBspeeiiaBat  the 


Avenue,  Toledo.  OUo  < 

Dated  at  BodndDa.  Matylud  dte  imh  day 
of  frnwUBB. 

For  the  Nadaar  Sesalatoiy  ( 


Direct/a^  PniectDinctamtK  lll~3,DivisiaBaf 

Reactor  Proftctt   UL IV.  VaadSffedal 

Profects. 

[PR  Doc  88-13613  HM  0-15-flft  a-45  aii4 


[Dodiet  Noe.  S0-948A  end  6IM40A] 
aLftaqoMtTor 


By  awlication  dated  May  Z,  19e& 
licenaeee  Qewdand  Eleclric  flianriiiating 
Company  (CEQ  and  Toledo  Edison 
Company  fTB}  requested  the  Digectnr  of 
die  Office  of  Nndear  fieaotor  Regalatioo 
to  amead  the  BspyNadear  Power  Plat 
(Perry)  Flaciyty  Opartfing  Uoense  Na 
NPF-5B  and  the  Davis-Besse  Nodeer 
Power  Station  fflavie-Besse)  fladMty 
Operating  License  No.  NFF-3.  FadlMy 
C^arad^  Ueenee  Na  NPF-68  was 
issued  to  CEL  Duqnesne  Li^  Company. 
Ohio  Edison  Company,  Pennsylvania 
Power  Company  and  "^  Faculty 
Opeeadqg  Lioenae  No.  ^B>F-3  ivas 
issued  to  IE  and  CEL 

In  Uwir  appliealkm,  GEI  AND  IE 
suggest  that:  (1)  The  production  cost 
advantages  assodated  with  nudear 
power  forecasted  during  the  1970's  have 
not  been  realized  by  Peny  or  Davie- 
Besse  in  die  ISeo's.  and  (2)  die 
competitive  situation  has  signficantly 
changed  in  OUo.  Ucensees  state  mat 
the  antflmst  ficense  contfitions  attadied 
to  die  ftny  and  Davis-Besse  operating 
licenses  were  based  on  Ine  premise  tiiat 
nudear  power  would  provide  an 
economic  or  ooaapetitive  advantage  to 
its  owners.  Hie  licensens  oendude  that 
because  the  production  cost  advsnt^es 
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«Mdoiated  with  noelearpoWer  haive-   - 
disappeared  and  compelitifm  in  the  '  <'.^ 
Ohio  bulk  power  industry  has  increafled. 
the  rationale  for  attaching  antitrust 
license  conditions  to  Peny  and  Davis* 
Besse  have  also  disappeared  and 
consequently,  the  license  conditions  as 
they  apply  to  CEI  and  TE  should  be 
suspended.         

Pursuant  to  10  CFR  2.101  and  5090. 
the  staff  is  publishing  receipt  of 
licensees'  request  to  amend  the  Perry 
and  Davis-Besse  Facility  (^>etatii9 
Licenses  in  the  Federal  Rai^ster  and 
requesting  public  comment  A  oo|^  of 
the  application  for  amendment  has  been 
fonwarded  to  the  Attorney  General  for 
his  review  and  comment  and  a  copy  of 
this  Notice  is  being  forwarded  to 
counsel  for  Cleveland  Public  Power,  Inc. 
(formeriy  the  Municipal  Electric  Light 
Department  of  the  City  of  Cleveland, 
Ohio).  Moreover,  a  copy  of  the 
application  for  amendment  will  be 
available  for  public  inspection  in  local 
public  document  rooms  at  the  Perry 
Public  Library.  3753  Main  Street.  P6ny. 
Ohio  44081,  the  University  of  Toledo 
Library,  Doctonent  Department  2801 
Bancroft  Avenue.  Toledo.  Ohio  43006, 
and  at  the  Commission's  Public 
Docmnent  Room  located  at  1717  H 
Street  NW.,  WasUngton.  DC  20555  for 
inspection  by  any  interested  party. 

Any  person  who  wishes  to  express 
views  pursuant  to  the  antitrust  issues 
raised  in  this  amendment  request  should 
submit  said  views  within  30  days  of  the 
initial  publication  of  this  Notice  in  the 
Federal  Register  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20S55.  Attention:  Chief.  Policy 
Development  and  Technical  Support 
Branch,  Office  of  Nuclear  Reactor 
Regulation. 

Dated  at  Rockviiie,  Maryland,  tliis  6th  day 
of  June  1968. 

For  the  Nuclear  Regulatory  Commission. 
Hmodiy  G.  Colbufii. 
Acting  Director,  Prefect  Directorate  HI-3, 
Divitioaof  Reactor  Projecta— III,  TV,  Vaatd 
Special  Projects,  Off  ice  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  8»-136M  Filed  6-1S-88: 8!45  am] 
lCdK7H»«f-M  -    '"'-       f' 


[OoclMt  No.  50-440) 

naval  and  DacUlc  llumlnallnd  Co.  •! 
al  rmiaiili  ilhiii  iif  laiiiam  a  iif 
Miiiaiiiinwni  ID  racmy  upanning 
.  UCMW  MM  FroposSQ  No  SlQnlllCSMII 

H$aifid»CcinMmnnenttllmwlnMon 
■no  upponuraiy  ror  fwannQ 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 


to  Facility  Operating  License  No.  NPF- 
SB  issued  to  the  Cleveland  Electric 
niuminating  Company  (CEI).  the 
Duquesne  Li^t  Company,  the  Ohio 
Edteon  Company,  the  Pennsylvania 
l^iiwer  Cottony,  and  the  Toledo  Edison 
Company  (ttie  licensees)  fo^  operation  of 
A«  Pttry  Noclear  Power  Plant  Unit  No. 
1,  located  tai  Lake  County.  <Miio.  ThU 
licensees'  applicafion  for  amendment 
was  dated  Febraary  12, 1068  {PY>-CSl/ 
r«ffiR-oeoe)  as  modffied  Kby  za  1968 
(PY-CEI/MRR^>€6S4-I4  to  modify 
Technical  ^Mdflcation  3.4.3.1. 

The  amendment  would  modify      -  ^  :> 
Technical  Specification  (TS)  3.43.1  ttf 
provide  flexibilify  to  allow  that  the 
upper  drywell  air  coolers  condensate 
flow  rate  monitoring  system  be  operable 
so  long  as  the  drywell  floor  drain 
monitoring  ssrstem  and  at  least  one  other 
leakage  detection  system  remain 
operable. 

Current  TS's  require  three 
combinations  of  reactor  coolant  system 
(RCS)  leakage  detection  systems  to  be 
operable.  These  are: 

1.  Drywell  atmosphere  particulate  or 
gaseous  radioactivify  monitoring 

2.  Drywell  floor  drain  sump  and 
equipment  drain  sump  flow  monitoring 
system:  and 

3.  Upper  drjrwell  air  coolers 
condensate  flow  rate  mcmitoring  system. 

With  only  two  of  the  above  systems 
operable,  operation  niay<»ntinue  for  30 
days,  provided  certain  conditions  are 
met  otherwise  the  plant  will  be  in  hot 
shutdown  within  12  hours  and  cold 
shutdown  within  the  next  24  houra. 

Before  issuance  of  the  proposed 
license  amendment  the  Cotnmission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendment  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  «vidi  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probabilify  or 
conseqtienoes  of  en  accident  previously 
evaluated,  or  (2)  create  die  possibilify  of 
a  new  or  difforftM  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
maqin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensees'  proposed  diehge  and  has 
proposed  to  determine  diet  die  proposed 
change  does  not  involve  a  significant 
increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated. 


The  pMipesed  change  woold'pefmit 
continued  plant  opefation with  the 
upper  drywell  air  cooler  condensate 
'flow  rate  monitoring  system  inoperable. ' 
as  long  as  Ihe  drywell  floor  drain  flow 
monitoring  system  and  at  least  one  other 
leakage  detection  system  were  operable. 
Tte  dfywell  floor  drain  flow  moiiitoring 
system  is  dass  IE  powered,  designedio 
writlntaiid  OBB  loeds,  and  has  a       , '-' 
sentitivify  4f  detection  of  one  (1)  ^pm 
writhinlliour. 

The  licensees  have  stated  that  the 
total  flow  coming  from  the  upper 
drywell  coolen  drain  system  is 
collected  in  the  drywell  floor  drain  sump 
and  will  be  monitored  by  the  drywell 
floor  drain  sump  monitoring  system 
whether  the  upper  drywell  cooler 
condensate  flow  monitoring  system  is 
operable  or  not.  Therefore,  any  flow 
firom  the  upper  drywell  coolers,  which 
would  be  indicative  of  a  possible  steam 
leak,  would  still  be  monitored  and 
quantified.  Additionally,  at  least  one 
other  leakage  detection  system  would 
be  available  to  confirm  any  indicated 
leakage.  Thus,  there  is  no  increase  in  the 
probabilify  of  an  accident  previously 
evaluated.  Since  these  systems  are  used 
to  detect  minor  drywell  leakages  but  not 
nsed  to  mitigate  the  results  of  any 
accidents,  this  proposed  change  will  not 
increase  die  consequences  of  ahy 
previously  evaluated  accident 

The  proposed  change  does  not  create 
the  possibilify  of  a  new  Or  different  kind , 
of  accident  firom  any  acddent  previously 
evaluated. 

The  proposed  change  involves  the 
reactor  comant  system  leakage 
detection  systems,  a  group  of  systems 
used  to  monitw  for  reactor  coolant  leaks 
within  die  diywelL  Since  these  systems 
are  used  for  monitoring  only,  the  change 
caimot  create  a  new  or  different  kind  of  , 
accidelit  from  any  previously  evaluated. 

The  proposed  change  does  not  involve 
a  si^iificant  reduction  in  a  margin  of 
safefy. 

The  proposed  change  does  not  change 
allowable  leakage  rates  or  how  those 
leakage  rates  wUl  be  classified.  It 
attempts  to  add  flexibilify  to  the 
requirament  to  have  diree  leakage 
detection  systems  available  for 
continuous  operation.  It  ie  also  more 
consecutive  than  die  previously 
proposed  amendment  for  whteh  the  staff 
bad  made  a  no  significant  hecards 
consideration  determination.  As  such, 
the  proposed  change  does  not  involve  a 
reduction  in  the  margin  of  safefy. 

Therefore,  based  on  these 
considerations  and  the  three  criteria 
given  above,  the  Commission  proposes 
to  detemdne  that  the  amendment 
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ssion  is  seddng  poblic 


request  invji^ves  no  s^flwififii  j 
consideraf 

The  Con 
conunanAi 
detenniart^i.  Aay  < 
wJdriB  M  d|«rs  after  the  ilMe  «f 
puMicatiod  t>f  this  notice  will  be 
coDsideredl  ^  makii^  aqy  Bnai 
detemdnavf  n.  The  ConunisBiao  wiU  not 
nonnally  o^ke  a  final  detennination 
unless  it  re|:^ves  a  request  Cor  a 
hearing. 

GanuBea|ti  should  be  addressed  to  ttie 
Rules  and  nocedares  Branch,  m^dsion 
of  Ridee  at^Bacords.  Office  of 
Adndnistnil^oa.  U.S.  Nodear  Ri^gulatoiy 
CflouiriBsiotv  WasUngton,  DC  20555. 
and  shorddliite  theprt>1ioitioa  date  and 
page  numb^  of  (his  Fadenl  Ksg^rtar 
notice.  Wrijlien  conunents  may  also  be 
delivesed  tf  illxMB-iaoi^  Maiytaid 
National  Biiik  Bafldii«,  7735  OU 
GeMfetowtiRoad.  Bethesda.  MMyla^ 
from  8:15  a.m.  to  5KX)  p.m.  Copies  of 
written  coininents  received  may  be 
examined  it  the  NRC  Public  Doament 
Room.  1717!  U  Street.  NW,  Waahii^tfln. 
DC  The  liHiig  of  requests  for  heaiiiv 
and  peGtio^  for  leave  to  intervene  Is 
discussed  mIow. 

By  July  uj  iWd  the  licensees  Biay  file 
a  request  Ufa  heanag  withfeqwct  to 
issuance  ofitiie  aBiendnent  to  &e 
sutqect  fao^ty  operatii^  license,  and 
any  personla^ose  intenst  may  be 
afi'ected  by;  flds  proceeding  and  who 
wishes  to  pntiapate  as  a  paity  la  the 
proceeding  lamst  file  a  written  pefllion 
for  leave  ta[  intervene.  Reqaest  for  a 
hearing  and  ^tions  for  leave  to 
intervene  mist  be  filed  in  accordance 
with  the  OMnrissionrs  Itnles  of 
Practice  foil  Domestic  Licenring 
I^«)cee«qg*t  in  W  CPU  IHut  2.  If  a 
request  far  B  nearing  or  petMen  for 
leave  to  inMimoe  is  fifod  by  the  riwve 
date,  the  C^yiMleeiuu  or  an  Aloarie 
Safety  aa( 
bytheCei 
oftheAi 
Board  All 
aad/«rpe; 
designated 
Board  will 
an  appro; 

Asreqi 
pelaliao  for  jlkave  la 
forth 

how  tint  in^^icBt  auqr  be  afieciad  by  the 


ion  or  by  the  Ghaiman 
SaKRy  and  UoenMog 
wdl  rale  on  the  request 
and  the  Seootny  er  4w 

a  notice  of  heartng  or 


by«0O«2:7M.a 


why 

with  pailic^  lifts  ■III!  to 

foihwaii^ffifsWfte 

petitioner'shiight  under  the 

Badeapanytot 

natnio  and  piiant 

proper^.  fiMTJal.  ar 


(2)  the 
a 

in 


the  procaadiai:  and  (S)  the  1 
effect  of  ony  ordeririridh  may  ho 
entered  in  the  imaoeaih«  oo  the 
petitioaar'aiBlBRSt' 


who  haa  Mad  a  petitiaa  far 


of  the 

'rfAepwosiH^asto 
whkhl 
Anyi 
leave  toil 

adBitted  as  a  party  o^y  t 
petilioB  withoMt  •efoaatiBg  leave  off  Ae 
Board  up  to  tfieeo  Its)  d^  friar  to  the 
first  fMoheaoog  ooniBfeBeBachariiried  in 
the  praoBodiog.  bat  each  ao  aoModed 
petilioD  aunt  aatiafy  Ihe  spodfidty 
requiresaanis  desated  abooo. 

Not  later  thaa  fifieea  {IS)  doys  prior  to 
the  ficst  prehearing  oaofaMoca 
schedaled  in  the  proasadi^  a  petitioner 
shall  file  a  supplement  to  the  petitiaa  to 
intervene  which  must  include  a  iist  oi 
the  contentions  which  are  soHght  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  wiUi 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  so^  of 
the  amendment  under  consideration.  A 
petitioner  who  tailf  to  file  such  a 
supplement  which  satisfies  these 
requirementts  widi  iBsport  to  at  leas 
contention  will  not  be  peraHtod  to 
participate  as  a  party. 

Iheae  permitted  to  i 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
inteiweae,  and  nave  the  oppoitmrfty  to 
participate  fidiy  ia  the  ooodoct  of  the 
hearing,  inohitog  the  oppuitoiiHy  to 
present  t     ' 


if  a  haoring  is  eeqMsted.  the 

Commission  will  anhe  a  final 
determination  on  the  issue  of  no 
significant  haxards  conslderalion.  Tlie 
finri  detennination  w9  serve  to  dedde 
whoi  tiie  bearing  is  held. 

n  ne  nnai  detennination  is  that  the 
request  tot  anendment  iunnves  no 
signHoant  Inzaros  consideiatiuo.  the 
i^iBMBiBeioB  nay  tssne  tlie  aaMnoment 
and  aiafctt  it  elKclive,  uut  w  ifustaudmg 
tne  foqaest  for  a  lieanng.  Any  hearing 
beM  woaM  trice  place  after  isenance  of 
the  amendonnL 

If  the  flaal  detamination  is  that  the 
amendment  involves  a  \ 
hazards  oonridoatioB.  aqy  i 
would  take  place  b^Eoio  the  iasoaace  of 
any  amendmenL 

Nonnally,  the  Commission  wrill  not 

expiratjan  of  Ae  »t  ioy  ootJee  period. 


during  tiw 
to  act  in  a 

example,  in  denting  or 
fadli^,  the  ~ 
license  aaM 
expiration  of  fle  JO  day 


provided  Aat  itsfinri  determination  is 
that  the  amendment  involves  no 
stgaificaBt  hozaids  consideration.  Hie 
final  detennination  will  consider  aU 
public  and  state  comments  received. 
Shodd  the  Commission  take  this  action, 
it  will  publish  a  notice  of  Issuance  and 
pravide  far  opporiMMty  far  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  diis  action  wiU 
occur  very  infrequently. 


Ai 
for  leaoe  to  iateroeae  nam  be  filed  with 

the  Secretary  of  the  Commission.  U.Sl 
Nutleai  Rqidatory  Commission. 
Washington.  DC  20555,  Attention: 
Dockefiqg  and  Service  Bcandi.  or  may 
be  delivered  to  the  Canunission's  Public 
Document  Room.  1717  H  Street.  NW^ 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  laat 
ten  (10)  days  of  the  notice  period,  it  is 
rcqnested  mat  the  petiSoner  promptly  so 
infonn  tiie  Commlssiuu  by  a  toll-free 
telephone  call  to  Western  Union  at  ISOQ 
325-6000  (in  Missouri  (800)  342-8700). 
The  Western  Uidon  operator  should  be 
given  Dat^giam  Identification  Number 
3737  and  the  following  humw^p 
addressed  to  Kenneth  £.  Perkiar 
petitioner's  name  and  *f*i»r*^^MTf 
iMunbec:  date  petition  was  mailed:  plant 
aame;  and  pnMication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel  US.  NadearRepalatoiy 
Coiamissina.  U^ehiagton.  DC  msss. 
and  to  }ay  SUbe^g.  Esq..  Shaw,  Ftttman. 
Potts  *  TaoadxidBe.  2aaB  N  Street.  NW.. 
WaiUogtoB.  DC  20IB7,  attorney  for  iw 


Nontimely  filings  of  petitions  lor  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearii^  wiD  not  be  entertained 
absent  a  detennination  by  the 
CommissioBk  the  piosidiag  officer,  or  the 
presidiiv  Atomic  Safety  and  I  infiasii\g 
Board,  that  the  petition  and/or  reqaest 
should  bo  grantod  based  qpoo  a 
baiawi^  of  the  factors  apecified  in  10 
CFR  2.714(aMlMiH*)  ood  LTMfd). 

For  f either  oetaHs  with  respect  to  mis 
action,  see  vn  applicafion  for 
amendment  dated  Pefamery  12  as 
amendedMay  2a  1988.  which  is 
available  for  public  inspection  at  die 
ComadsrionC s  PilbDc  Documeal  Room. 
1717  H  Street  NW..  Waahiiytoa.  DC 
and  at  the  Peny  Public  lifaoiy.  3753 
Main  Street  Perry.  QhiQ,  440BL 

Dated  at  RodrrOe.  MaiytaniL  thistOlh  day 
of  June  1988. 


For  the  Nuclear  Regulatory  ConuniMkm. 
Timothy  G.  CottNun. 

Project  Manager.  Project  Directorate  III-3, 
Division  of  Reactor  Projects-Ill.  rv,  Vand 
Special  Projects. 

(FR  Doc.  a8-13«lS  Filed  6-15-68;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

F«d«ral  Pravailing  Rat*  Advtoory 
Commm— ;  Opan  Cowmltt—  MaaUng 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463),  notice  is  hereby 
given  that  meetings  of  Oie  Federal 
Prevailing  Rate  Advisory  Commitee  will 
be  held  on — 

Wednesday,  July  20, 1988 
Wednesday,  July  27, 1988 

These  meetings  will  start  at  10  a.m. 
and  will  be  held  in  Room  5A06A,  OfRce 
of  Personnel  Management  Building,  1900 
E  Street  NW.,  Washington,  DC 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53. 5  U.S.C..  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  menUiers 
may  caucus  separately  with  the  ^  1 1 
Chairman  to  devise  strategy  and     ' ' 
fonnulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Conuaittee  to 
rea<^  a  omsaisus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  die  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  82-463)  and  5  U.S.a 
552b(cK9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 


Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attentioD.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  1340. 1900  E  Street 
NW..  Washington.  DC  20415,  (202)  632- 
9710. 
Thomas  E.  Anfinsoo. 

Chairman.  Federal  Prevailing  Rate  Advisory 
Committee. 

)une  la  1988. 

[FR  Doc  88-13598  Filed  6-15-88: 6:45  am] 
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No.  34-25794;  FHa  Na  8R-Amex- 


SeN-Ragulatofy  OrgMizatlom;  Filing 
and  Ordar  Granting  Aocatonrtad 
Approval  to  Amarfcan  Stock 
Exchanga,  Inc.  Propoaal  RalaMng  to 
Raaumption  of  Tradbig  FbOowbig  Halta 
or  Dalay.  and  Pannltting  Pra-Opaning 
Indlcationa  of  Intaraat 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  April  8. 1988.  the  American 
Stock  Exchange.  Ina  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  diange  as  described  in  Items  L II 
and  in  below,  which  Items  have  been 
prepared  by  the  Amex  The  Commission 
is  publishing  this  notice  to  solicit 
coBunents  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatoqf  Oisantsatfas'i 
Statement  of  Oa  Tanaa  of  StriMtanoe  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  revises  the 
Exchange'a  teding  halts  poHcy  to 
reduce  the  minfanum  delay  for  resuming 
trading  in  a  security  following  a  halt  or 
delay,  and  permit  pre-opening 
indications  of  interest  to  be 
disseminated  prior  to  9:30  a.m. 

The  text  of  the  proposed  rale  diange 
is  available  at  the  Office  of  the 


Secretary,  Amex,  and  at  the 
Commission. 

n.  Setf-Ragnlatory  dganlxatioo's 
Stataanaat  of  the  Puipoae  of.  and 
Statntocy  Basis  for,  the  Ptapeaod  Ride 
Change 

In  its  filing  widi  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  spedfied  hi  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A).  (B),  and  (C)  below,  of  tiie 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organaation's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

In  1988.  the  regulatory  halt  provision 
of  the  Consolidated  Tape  Assodation 
("CTA")  Plan  was  amended  to  provide 
that  exdianges  were  no  longer  required 
to  wait  15  minutes  following  full 
disdosure  of  news  ('T  time")  before 
putting  an  indication  of  interest  on  the 
Tape.  (Eighth  Substantive  Amendment 
to  die  Restated  CTA  Plan:  See. 
Securities  Exchange  Act  Release  No. 
22981  (March  13. 1966)).  Exi±anges 
therefore,  may,  resume  trading  15 
minutes  after  T  time,  provided  the 
primary  market  has  disseminated  an 
indicatilm  of  interest  during  that  fifteen 
minute  period. 

This  change  placed  the  Amex  and  the 
New  York  Stock  Exchange  ("NYSE")  at 
a  competitive  disadvantage  vis-a-vis  die 
regional  exchanges,  because  primary 
maricet  spedalists  are  required  to  delay 
trading  for  16  minutes  after  the  stock  is 
indicated,  which  could  be  several 
minutes  after  T  time.  Moreover,  the 
Amex  and  NYSE  also  required,  in  cases 
where  more  than  one  indication  was 
made,  diat  trading  be  delayed  for  15 
minutes  following  the  last  such 
indication,  and  the  Amex  cunenUy 
requires  that  trading  be  furdier  delayed 
if  Um  opening  price  variation  exceeds 
certain  pararaetan  (a^.,  30  minatas  must 
elapse  after  the  inice  indication  prints 
on  die  Tape  when  die  opeidng  f^rice  will 
be  four  or  more  points  from  the  previous 
sale  in  a  stodc  sdling  at  M  or  more. 
twopointsinastockselUng-attlOor  ' 
more,  and  one  point  in  a  stodc  selling  at 
less  than  $10.) 

In  recognition  of  die  above  factors,  die 
NYSE  recendy  received  8EC  approval 
for  a  policy  change  diat  reduces  the 
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minimum  d«ay  for  resuming  trading  in  a 
previously  halted  security  (Securities 
Exchange  A^t  Release  No.  24880. 
September  «;  1987,  File  No.  SR-NYSE- 
87-14).  ThelAmex  is  proposing  to 
similariy  revise  its  policy. 

Under  thinew  policy,  the  minimum 
delay  for  re^^uning  trading  when  more 
than  one  indication  is  necessary  would 
be  reduced  ^m  IS  minutes  from  the  last 
indication  t  i 

—9  minutei.jwhen  the  last  indication 
overlaps  :|e  prior  indication;  (e^.,  an 
indication  {of  20-25.  followed  by  an 
indicatioi^  of  22-27):  or 

—10  minutejg,  when  the  last  indication 
does  not  overlap  the  prior  indication 
(e^.,  an  {indication  of  20-25.  followed 
by  an  ind^tation  of  25-30). 

However]  (t  is  not  proposed  to  change 
the  requirement  that  a  specialist  wait  at 
least  15  minutes  from  the  initial 
information!  |>efore  trading  is  resumed. 

In  additiokl,  it  is  proposed  to  permit 
pre^peningi  indications,  subject  to 
appropriate  approval,  prior  to  9:30  ajn. 
Such  indications  would  be  useful  in 
various  situations,  such  as  initial  public 
offerings,  oii  following  an  inter-day 
trading  halt. 

Finally,  it  i^  proposed  to  require  that 
final  approiMl  as  to  any  non-regulatoiy 
U.e.,  order  iiqbalance)  halt  be  given  by  a 
Flooc  Govef|^  or  Exchange  Official, 
who  may  di^ieoae  with  or  alter  the 
applicable  Waiting  period  to  take  into 
account  the  uircumstances  of  the 
particular  opening  situation.  Currently, 
Floor  Officials  are  permitted  to  give 
such  approval.  The  Exchange  is  not 
proposing  to  fchange  its  policy  as  to 
regulatory  hajts.  in  which  decisions  are 
made  by  a  F^bor  Official  and/or 
Governor  m;  conjunction  with  the 
Securities  Dfiision. 

The  propdaed  changes  will  continue  to 
provide  investors  with  adequate  time  to 
react  to  nevm  releases  and  indications 
of  interest  atiid  will  enable  the  Amex  to 
re-open  its  tii^rkets  more  expeditiously. 
Moreover,  tl^^se  changes  will  foster 
greater  procedural  uniformity  within  the 
securities  inilustry. 

(2)Basis       I 

The  propoUed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  in 
general  and  forthers  the  objectives  of 
section  6(b)(|Sn  in  particular  in  tiiat  it  is 
designed  to  nomote  just  and  equitable 
principles  of  n«de.  to  remove 
impediments  to  and  perfect  the 
mechanism  ^  a  free  and  open  market, 
and  to  prote^  investors  and  the  public 
interest 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  remove 
or  lessen  existing  burdens  on 
competition  in  that  it  will  enable  the 
Exchange  to  reopen  trading  in  a  stock 
closer  to  the  time  that  other  maricets  can 
do  so. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  ComiiMnts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  tiiereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  die  Commission 
and  any  person,  otiier  dian  those  that 
may  be  withheld  from  the  public  in 
accordance  ivitfa  the  provisions  of  5 
U.S.C.  552.  will  be  avaUable  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Stivet  NW..  Washington.  DC 
20549.  Copies  of  sudi  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-88-8  and  should  be  submitted  by 
July  7. 1988. 

IV.  ConunissioD  Findiiigs  and  Order 
Granting  Aoceleiatad  Approval 

As  noted  previously,  the  proposed 
Amex  rule  change  is  substantially 
similar  to  a  proposed  rule  change 
submitted  by  the  New  Yoric  Stock 
Exchange.  Ina  ("NYSE")  >  tiiat  was 
recently  approved  by  the  Commission.* 
Both  the  Amex  and  the  NYSE  {Mvposed 
roles  were  submitied  in  response  to 
changes  in  response  to  changes  in  the 
Revised  CTA  Man.  *  The  changes  to  the 


■  Section  5  wat  recodifled  a*  Section  1070B. 

■  See  File  No.  SR-NYSE-87-14.  noticed  in 
Securitiee  Exchange  Act  ReleaM  No.  24Sia  May  26. 
1987.  52  FR  20867 

*  Seaaitiac  Exchange  Act  Releaae  No.  a«B8a 
September  4. 1987. 52  PR  35020. 


CTA  plan  permit  markets  to  resume 
trading  ahex  15  minutes  from  *T  time" 
(the  time  at  which  news  has  been  fuliy 
disclosed)  so  long  as  Uie  market  has 
disseminated  indications  of  interest 
during  the  15  minute  period.  The  NYSE 
and  Amex  rules,  by  contrast  require 
specialists  to  delay  trading  a  fiill  15 
minutes  after  indications  are  given  in 
connection  with  a  halt  or  delayed 
opening  on  a  stock  even  where  the 
indication  was  made  several  minutes 
after  T  time.  In  addition,  imder  the  prior 
NYSE  Rule  and  the  current  Amex  rule, 
where  more  than  one  indication  is  given 
on  a  stock,  specialists  are  required  to 
delay  trading  for  15  minutes  following 
the  last  indication.  Finally,  as  noted  in 
the  Amex  filing,  its  rules  can  delay 
trading  of  a  stock  on  which  an 
indication  has  been  issued  for  as  long  as 
30  minutes  after  the  last  indication.* 

Both  the  previously  approved  NYSE 
rule  and  the  proposed  Amex  rule  change 
retain  the  requirement  that  specialists 
wait  a  minium  of  15  minutes  from  the 
time  of  the  issuance  of  an  initial 
indication  of  interest  before  resuming 
trading  in  the  particular  stock.  Where 
more  than  one  indication  of  interest  has 
been  issued  on  a  stock,  both  the  Amex 
and  the  NYSE  rules  would  require  a  ten 
minute  delay  following  the  issuance  of 
tile  last  indication  of  interest  where  the 
price  range  for  the  particular  stock  given 
in  the  last  indication  and  the 
immediately  proceeding  indication  do 
not  overiap.  A  five  minute  delay  would 
be  imposed  after  the  last  indication 
where  the  price  in  the  last  indication 
and  the  immediately  proceeding 
indication  overiap.  In  addition,  both  the 
NYSE  and  the  Amex  rules  permit  a 
specialist  to  give  pre-opening 
indications  where  the  specialist  obtains 
the  approval  of  the  specified  exchange 
or  floor  official. 

The  principal  difference  between  the 
NYSE  rule  and  the  proposed  Amex  rule 
are  the  categories  of  biding  halts  set  out 
under  the  nile.*  The  NYSE  and  Amex 
rules,  however,  encompass  the  same 
types  of  trading  halts  (inter-day.  intra- 
day.  regulatory,  and  non-regulatory 
halts)  and  have  essentially  the  same 
requirements  regarding  when  floor 
official  approval  is  necessary  for  such  a 
halt. 


*  See  Securitiee  Exchange  Act  Release  No.  22981. 
March  13. 198S.  SI  FR  8731. 

*  See  discuasion  in  Section  D.  tupra. 

'The  NYSE  haa  five  trading  halt  categories:  Intra- 
Day  Regulatoiy  Halts;  Other  Intra-Oay  Halts:  Inter- 
Day  Regulatoiy  Halts:  Other  Inter-Day  Halls; 
Delayed  Openings.  Amex  has  three  tradii^  halt 
caiegoriea:  Regulatory  Halts:  Non-Re^ulatoiy  Hallv 
Delayed  Opening. 
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The  Proposed  Amex  rule  change  also 
would  add  Commentary  .02  to  Amex 
Rule  22.  This  Commentary  provides  that 
in  the  case  of  a  non-regulatmy  halt  or  a 
reopening  following  a  non-regulatory 
halt,  the  authorizing  floor  official  shall 
receive  the  concurrence  of  a  floor 
governor  or  Exchange  official  prior  to 
taking  such  action.  Under  the  proposed 
Amex  rule,  Exchange  officials  and  floor 
governors  may  dispense  with  reopening 
waiting  periods  for  inter-day  non- 
regulatory  halts  if  no  usual  situation 
exists  prior  to  opening  the  affected 
stock.  [. 

The  Commission  has  carefully 
reviewed  the  proposed  Amex  rule 
change  and  compared  it  to  the 
previously  approved  NYSE  rule  change. 
The  Commission  betieves  that  the 
proposed  rule  adequately  balances  the 
need  to  provide  the  public  sufficient 
time  to  react  to  indications  of  interest 
with  the  Exchange's  need  to  remain 
competitive  with  other  market  places. 
Neither  the  Amex  proposal  nor  the 
previously  approved  NYSE  rule  reduces 
the  waiting  period  for  reopening  a  stock 
where  only  a  single  indication  of 
interest  has  been  provided  by  the 
specialist  A  minimum  15  minute  waiting 
period  would  still  be  required  from  the 
initial  indication  of  interest.  The  Amex 
proposal  does,  however,  reduce  the 
overall  time  for  reopening  trading  where 
successive  indications  of  interest  have 
been  given.  The  Amex  will  monitor  the 
implementation  of  these  procedures  and 
report  its  findings  to  the  Commission  at 
the  conclusion  of  the  first  year  of  the 
poUcy's  operation. 

The  Commission  also  believes  that 
granting  Exchange  officials,  floor 
governors,  and  floor  officials  the 
authority  to  approve  the  issuance  of  pre- 
opening  indications  of  interest  for  spin- 
offs, initial  public  offerings,  and  other 
circumstances  is  appropriate.  As  noted 
previously,  this  provision  is  essentially 
the  same  as  a  provision  in  the 
previously  approved  NYSE  rule.  As  we 
stated  in  our  order  approving  the 
proposed  NYSE  rule,  "[tjthese  officials 
are  trained  to  make  appropriate 
decisions  concerning  procedures  on  the 
floor  and  should  be  very  familiar  with 
floor  operations  and  trading  situations." 
On  this  basis,  the  Amex  should  be  able 
to  rely  on  the  expertise  of  these  officials 
in  auUiorizing  pre-opening  indications. 
Similariy,  the  Commission  believes 
that  the  proposed  Commentary  to  Amex 
Rule  22  diat  would  require  a  floor 
official  to  obtain  the  prior  concurrence 
of  a  floor  governor  or  Exchange  official 
for  a  non-regulatory  trading  halt  or  for  a 
reopening  following  a  non-regulatoiy 


trading  halt  is  appropriate.  We  note  that 
in  reviewing  specialist  performance 
during  the  October  market  break,  the 
Commission  staff  requested  diat  the 
Amex  examine  stocks  where  trading 
halts  occurred  for  extended  periods  of 
time.*  We  believe  that  the  higher  level 
of  review  for  trading  halts  being 
proposed  by  Amex  should  help  to 
improve  the  Amex's  current  system  for 
determining  when  the  commencement 
of,  or  reopening  following,  a  non- 
regulatory  trading  halt  is  appropriate. 

Based  on  the  above,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
the  requirements  of  section  6  and  the 
rules  and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  tne  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  so 
that  the  Amex  can  institute  procedures 
to  expedite  the  reopening  of  previously 
halted  securities  similar  to  those 
previously  approved  for  the  NYSE.  We 
note  that  the  NYSE  proposal  was 
noticed  and  that  no  comments  were 
received.  Further,  the  Anex  proposal, 
like  the  NYSE,  is  consistent  with  current 
amendments  to  the  CTA  plan  and  will 
decrease  the  discrepancies  that 
currently  exist  between  other  maricets 
and  Amex  in  reopening  a  stock  after  a 
halt  and  indications  have  been  issued.* 

It  is  therefore  ordered,  pursuant  to 
section  ig(b)(2)  of  the  Act,  that  the 
prt^KMed  rule  change  be.  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  Jane  9, 19B& 
lonathan  G.  Kati, 
Secretary. 

(FR  Doa  88-13007  Piled  8-15-48: 8:45  am] 
I  coos  loio-ei-M 
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*  See  "The  October  ISS?  Market  Break."  Report 
by  the  Division  of  Market  Regulation,  VS. 
Securitiee  and  Exchange  Commiaslon.  February 
1968,  at  4^1. 

^  The  Commiation  recently  partidpa  lad  in  IIm 
PresidMit'a  WorUng  Group  on  Ftaandal  Markets. 
The  Interim  Report  (May  1988)  of  that  group 
recommended  coordinated  trading  liaita  and 
reopeningi  during  specified  large,  rapid  market 
declines.  The  Commiasion's  approval  of  Ames's 
proposed  rule  change  is  not  intended  to  address  the 
Working  Craop's  recommendations.  The  Amex.  in 
the  future,  may  have  to  amend  its  trading  halts 
policy  further  to  implement  the  Working  Group's 
recommendation. 


^tU  n<i|iil>tory  OrSMilntloiM; 
NatioMl  AMOcMien  of  SMurlHM 
DMiars,  bie^  Onlar  QranOng 

Rul0  ChMiQC,  M  Aiiwnd#d 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  submitted  on 
February  2, 1988.  copies  of  a  proposed 
rule  change  pursuant  to  section  19(b)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  thereunder,  to 
amend:  (1)  The  Rules  of  Practice  and 
Procedures  governing  the  operation  of 
the  NASD's  system  for  the  automatic 
execution  of  small  orders  on  an  agency 
basis  ("SOES"):  and  (2)  Part  VI  of 
Schedule  D  to  the  NASD  By-Laws, 
which  sets  forth  requirements  applicable 
to  NASDAQ  market  makers.  The 
proposal — a  response  to  the  issues 
raised  by  the  market  break  of  October 
1987 — is  designed  to  improve  the 
accuracy  of  quotations  displayed 
through  die  NASDAQ  system,  and  to 
enhance  the  liquidity  of  the  over-the- 
counter  ("OTC")  market  by  increasing 
the  level  of  participation  of  NASDAQ 
market  makers  in  SOES. 

The  proposal  changes  the  scope  and 
operation  of  SOES.'  Currently,  market 
makers  willing  to  have  orders  executed 
against  them  in  SOES  ("SOES  market 
makers")  participate  in  the  system  on  a 
voluntary  basis;  under  the  proposal, 
participation  as  a  SOES  maricet  maker 
will  be  mandatory  for  all  market  makers 
in  NASDAQ/NMS  securities.*  Further, 
whereas  SOEJS  market  makers  may  now 
withdraw  from  the  system  without 
penalty,  the  proposal  will  impose  SOES 
market  makers  in  NASDAQ/NMS 
securities  a  penalty  of  20  business  days 
for  unexcused  withdrawal  irota  SOES 
participation.* 


■  SOES  was  established  to  permit  small  orders  in 
NASDAQ  securities  to  be  automatically  executed  at 
the  beat  bid  or  aak  pcica  (the  soxaUed 'Inside'' 
market),  depending  on  whether  the  order  is  to  tniy 
or  sell.  Accordingly,  orders  entered  into  SOES  are 
automaticaUy  routed  to  the  SOES  market  maker 
displayiiig  the  best  fad  or  ask  price,  to  be  executed 
by  that  market  maker.  SOES  handles  only  order* 
entered  on  behalf  of  customers  ("agency  orders"), 
except  in  the  narrow  circumstance  in  which  a  Arm 
that  is  not  a  SOES  market  maker  enters  an  order  oo 
a  riskless  principal  ImsIs.  See  Rules  of  I^ctice  and 
Procedures  for  SOES.  section  e(8).  NASD  Mamml 
paragraph  2451,  at  2303. 

*  SR-NASD-aS-l.  at  10-11. 

*  U.  The  eeme  penelty  also  will  apply  to 
NASDAQ  market  makai*  who  withdraw  their 
quotations  from  the  NASDAQ  system  without  en 
acceptable  excase.  Cuirently.  unexcused 
withdrawal  of  quotatiotis  from  NASDAQ  triggers  a 
penalty  of  only  two  days  (Schedule  D  to  the  NASD 
By-Uws.  Part  VL  SectioB  8.  NASD  MtwuaL 
paragraph  1825,  at  1584.)  The  Commission 

CaaUnutd 
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The  max^aum  size  of  orders  in 
NASDAQ/MMS  securities  eligible  to  be 
traded  thro^h  SOES  is  currently  1.000 
shares.  Und«r  the  proposal.  NASDAQ/ 
NMS  secur^es  will  be  assigned  "tiered" 
maximum  cnler  sizes  of  200, 500,  or 
1,000  shareM  eligibility  for  a  particular 
tier  will  depond  upon  the  trading 
characterisp  bs  of  the  security.*  The 
tt  forth  guidelines  to 
)  eligibility  of  NASDAQ/ 
t|es  for  inclusion  in  a 
r.*  These  guidelines  are:  (1) 
J  non-block  trading  volume: 
^ce  of  the  security:  and  (3) 
9f  market  makers  in  the 


NASD  has 
determine 
NMS  _ 
particuli 
Average 
(2)  the 
the  number 


ibid  I 


security.* 

SOBS,  asltmended,  has  been  modified 
to  execute  oMers  continuously  in  a 
particular  s^purity  even  when 
quotations  hi  that  security  are  locked  or 
crossed.*  njttedying  the  inability  of  the 


undentandi 

NASDAQ 

maker*  to 

maricel 

period. 

tofilaa 


the  NASD  expacta  to  enhance  the 
to  allow  withdrawn  market 
autoBaticaliy  as  NASDAQ 
t  the  expiratiaii  of  the  penalty 
'~    iliOB  wrUI  rwmire  the  NASD 
nilea  change  with  the  Conunisskm 
purmant  to  aetitioB  19(b)  of  the  Act 
«/(/.aMl. 

*  Theae  criteHa  were  filed  by  the  NASD  as  an 
amendment  to  ^is  proposal  on  May  4.  isas.  the 
amendment  piMides  guidelines  for  establishii^ 
maximum  onwisiw  levels  in  SCX&,  and  provides 
authority  to  alljef  thoae  guidelines  as  market 

The  amandmenl  waa  noticad  in 

Act  Raleaae  Na  2S7M  (May  17. 
(May  M.  laSS).  CommenU 
NASD  expraaaed  support  for  the 
order  siies  for 
NASOAQ/NM&isacaritiea.  Sae  letters  fhm:  (1) 
Peter  |.  DaPuaiii  Senior  Executive  Vice  President, 
Sheareon  LehaMn  Brolhera,  to  Lynn  Neilius. 
Secretary.  NA^.  DaceaiOMr  23. 19S7.  at  1-2:  and  (2) 
John  a  Manntati  \i^  Vice  President  and  Assistant 
General  Camm.  Merrill  Lynch,  to  NeUius. 


conditions 
Securities 
19Sa).S3IKll 
submitted  to 
concept  of 


December 
Security 
NASD  to 


maximum  onh  riaise  criteria,  on  the  ground  that 


.President 


Mi< 


"only  experii 

establiahmeni 

Fender, 

UL 

at  3.  That 

NASDinila 

•At  the  end 
the  NASD  wiU 
included  wi« 
anyaf^curity 
charactoriatic 
wMefatha 
the 

with  the 
existbigiule 
thedes^natioi 


.  at  X  Further,  the  National 
I  AaaodattoR  CNSTA")  urged  the 
'  B  flexibility  to  chai«e  the 


will  develop  a  basis  for  accurate 
tier  divisions.'*  Letter  from  Gary  D. 
of  the  Board,  and  lohn  L.  Watson 
'A.  to  Neilius.  December  1&  19S7. 
ition  was  ultimately  adopted  by  the 
4  amendment 

each  threoHBonth  trading  period, 
which  aaenrities  ahovM  be 
calagoiy.  aad  will  reclassify 
Iradiag  patterns  ait 
a  eaUiMy  ttllMr  than  the  one  in 

HMMi  placed.  Sodi  changes  to 
of  a  aacwity  will  ha  Mad  iiuaiteriy 
aa  an  interpretation  9f  an 
section  19(bM»KA)qianges  in 
or  the  tenSs  of 
desij^fion  miMl  be  filed  for  lUl  notice  and 
comment  pursuint  tq  section  19(bK2).  unless  those 
changes  are  mile  purauant  to  the  NASD's  pending 
rule  proposal  (^-NASD-as-17)  that  if  approved, 
will  provide  tteiAasodatlon'S  senior  officials  with 
certain  smeigstty  authority. 

*  Qnotfliona  I  gr  a  aacurily  are  locked"  when  the 
bid  price  qnoli  (  by  one  market  maker  in  a  security 
equala  the  ask  ( rico  quoted  by  another  market 


mak^  in  the  aMik  security.  Quotetions  are 
"crossed"  whe  nl  the  bid  price  quoted  by  one  market 
maker  in  a  sac  itity  is  greater  than  the  ask  price 


current  system  to  execute  orders  in 
securities  whose  quotations  are  locked 
or  crossed."  SOES  market  makers  will 
continue,  as  they  currently  do.  to  set 
their  own  "exposure  limits,"  limiting  the 
niunber  of  shares  of  a  particular  security 
that  may  be  executed  against  them  in 
SOES.  Under  the  proposal,  however, 
each  NASDAQ/NMS  security  wriU  be 
assigned  a  "minimum  exposure  limit" 
equal  to  five  times  the  maximum  order 
size  for  SOES  execution  in  that  security. 
Irrespective  of  whether  or  not 
quotations  in  a  NASDAQ/NMS  security 
are  locked  or  crossed,  the  NMS  market 
makers  whose  price  is  the  best  for  the 
customer  will  be  responsible  to  execute 
transactions  in  an  amount  equal  to 
either  ttieir  expostue  limit  or  the 
minimum  exposure  limit,  whichever  is 
greater,  before  being  given  an 
opportunity  to  update  their  quotations.* 
"Preferendng" »»  of  SOES  orders  in 
NASDAQ/NMS  securities  to  a 
particular  market  maker  will  be 
eliminated  when  quotations  in  those 
securities  are  locked  at  crossed.  H 

Under  die  proposal.  NASDAQ  maricet 
makers  will  continue  to  be  permitted  to 
withdraw  their  quotations  from  the 
NASDAQ  system:  however,  the 
proposal  limits  the  reasons  for  which 
withdrawal  of  quotations  is  permitted, 
to:'  (1)  Physical  circumstances  beyond 


quoted  by  another  maricet  maker  in  the  same 
security.  In  normal  market  conditions,  locked  and 
crossed  markets  occur  only  for  short  periods  of  time 
becauae  both  the  buying  market  maker  and  the 
aelling  market  maricer  benefit  from  making  the 
trade.  Because  kicked  and  croaaed  markets  shouk) 
be  eliminated  immediately,  their  continued 
existence  indicates  that  the  quotations  for  a  security 
are  suspect  and  may  not  provide  an  accurate 
reflection  of  the  market  fbr  a  security. 

•SR-NASD-aS-1  (Amendment  No.  1).  at  11-13. 

*  A/,  at  13.  Once  die  appropriate  limit  has  been 
reached,  a  SOBS  market  maker  will  be  given  a 
"grace  period."  aat  initially  at  five  minutea.  within 
which  to  either.  (1)  renew  ito  cxpoeure  limit  or  (2) 
update  ite  quotations  (in  which  case  the  minimum 
expoaore  limit  autooutically  becomes  applicable  to 
the  security).  A  market  maker  that  reaches  Its 
expoeure  limit  and  does  not  renew  it  or  update  its 
qnotetians  will  have  its  quotetions  removed  from 
NASDAQ  and  be  aub|act  to  the  30  day  penalty.  The 
NASD  may  change  the  duratian  of  the  grace  pieriod 
by  fDing  with  the  Conuniasion  a  prppoaed  rule 
change  pursuant  to  section  lS(b)(3)(Arof  the  Act. 
(The  only  meana  by  «*iiich  SOES  market  makers 
who  display  the  tawide  price  OMy  update  their 
quotetiMw  prior  to  exhauating  their  exposure  limit  is 
to  update  tboae  quotetions  between  executions.) 

■"  While  SOES  orders  are  generally  routed  on  a 
roteting  basis  to  market  makers  displaying  the 
inside  quotation,  "preferendng"  occurs  when  an 
order  is  specifically  designatad  for  routing  to  a 
particular  market  maker.  If  this  is  done,  the  order  is 
executed  et  the  best  price  for  that  market  maker's 
account  even  if  itt  quote  is  not  the  best 
Approximately  40K  of  the  orders  executed  through 
SOES  ere  preferenced  orders. 

'•/dlatu. 


the  control  of  the  market  makers;  (2) 
demonstrated  legal  or  regulatory 
requirements;  and  (3)  religious  holidays 
(with  five  business  days  advance 
notice)."  Withdrawal  because  of 
pending  market  news,  a  sudden  influx  of 
orders  or  price  changes,  or  to  effect  ■ 
transactions  with  competitors,  will  not 
be  permitted.  Illness  and  vacation  have 
been  deleted  from  the  list  of  reasons  for 
which  an  excused  withdrawal  will  be 
given." 

NoQce  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  nile  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
25465,  March  15. 1968).  and  by 
publication  in  the  Federal  Register  (53 
FR  9391.  March  22. 1988).  Four  comment 
letters  were  received  with  respect  to  the 
proposed  rule  change.** 

L  ConsistMicy  of  the  Proposal  With  the 
Act  and  Rules  and  Regulalioas 
Thereunder 

The  Commission  has  determined  to 
approve  the  amended  proposal  pursuant 
to  section  19(b)(2)  of  the  Act.  as  being 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  the  NASD  and. 
in  particular,  the  requirements  of 
sections  15A  and  llA,  and  the  rules  and 
regulations  thereimder.  Section 
15A(b)(e)  of  the  Act  requires  that  the 
rules  of  the  NASD  be  designed  to*  *  * 
"remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  *  *  * 
to  protect  investors  and  the  public 
interest."  Section  llA(a)(lKC)  provides 
that  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure:  "(i) 
Economically  efficient  execution  of 
securities  transactions  *  *  *:  and  (ii)  the 
availability  to  brokers,  dealers,  and 


••w.aiia 

■>  The  proposal  stipulates  that  NASDAQ  maritet 
makers  who  have  been  denied  excused  withdrawal 
of  quotetions.  and  SOES  market  marker*  that  have 
been  removed  from  SOBS  and  are  sub)ect  to  a 
penalty  or  to  particular  oonditiona  that  must  be  met 
before  re-entry  into  SOES  is  permitted,  have 
recourse  to  e  hearing,  pursuant  to  Artide  OC  of  the 
NASD  Code  of  Procedure,  on  the  appropriateness  of 
the  denial  or  penalty- 

>*  The  comment  letters  are  es  follow*:  (1)  Letter 
from  Walter  Cafuod,  Vice  President  Carr  Securities 
Corp.  to  David  Ruder,  Chairman.  Securities  and 
Exchange  Commission  ()anuary  2S,  19S8);  (2)  letter 
from  Canted  to  Lynn  Neilius.  Secretary,  NASD 
(December  14. 1987):  (S)  letter  from  John  D. 
Browning,  Trading  Desk  Manager,  Cerr  Securities 
Corp..  to  Neilius  (December  IS,  1987):  and  (4)  letter 
from  Basil  G.  Witt  Vice  President  Padfic  Brokerage 
Service*,  to  Richard  G.  Ketchum,  Director.  Division 
of  Maritet  Regulation.  SEC  (March  1, 1986). 
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investors  of  information  with  respect  to 
quotations  for  and  transactioas  in 
securities." 

As  more  fuMy  expbined  iafra.  tte 
amended  proposai  is  designed  to  further 
the  purposes  of  these  sections.  It  is 
craved  to:  (1}  Enhance  the  efficient 
execution  of  securities  transactions  by 
providing  for  increased  participation  by 
NASDAQ  market  makers  in  SOES;  and 
(2)  increase  the  accuracy  of  displayed 
quotations  in  NASDAQ  by  reducing  the 
frequency  and  duration  of  locked  and 
crossed  markets.  Further,  the 
Commission  finds  good  cause  for 
approving  the  amended  proposal  prior 
to  the  thirtieth  day  after  the  date  of 
pubhcation  of  notice  of  the  filing  thereof 
in  order  to  provide  to  puUic  investors, 
at  the  earliest  possible  time,  the  benefits 
of  more  efficient  execution  of 
transactions  and  increased  accuracy  of 
displayed  quotations. 

n.  The  October  1967  Market  Break  and 
the  NASH'S  Response  Thereto 

A.  The  Performance  of  the  OTC  Market 
During  the  Mariiet  Break 

During  the  market  break  of  October 
1987,  the  OTC  market  experienced  the 
same  trends  of  sharp  downward  t       i 
volatility  and  high  volume  that      '       ' 
characterized  both  the  New  York  Stock 
Exchange  ("NYSE")  and  the  American 
Stock  Exchange  ("Amex").>»  The 
composite  index  representing  the 
NASDAQ  market  ("the  NASDAQ 
Composite")  declined  27.2%  during  the 
month  of  October,  while  vcdume  reached 
the  unprecedented  level  of  288  million 
shares  on  Wednesday.  October  21.** 
During  the  market  break,  three  problems 
combined  to  prevent  the  eflicient 
execution  of  transactions  through  the 
NASDAQ  system  and  thus  fhistrate  the 
purposes  of  sections  llA  and  ISA  of  the 
Act.  First,  the  integrity  of  the  market's 
mechanisms  for  accurately  pricing 
NASDAQ  securities  was  degraded,  so 
that  displayed  quotations  did  not 
always  reflect  the  prevailing  market 
Second,  the  liquidity  of  the  market  was 
dramatically  reduced,  as  SOES  market 
makers  withdrew  irom  SOES  in  large 
numbers,  and  the  SOES  system  became 
disabled  by  locked  and  crossed  markets, 
forcing  orders  to  be  negotiated  by 
telephone  and  handled  manually.'^ 
Finally,  there  was  an  unusually  high 
percentage  of  trades  in  NASDAQ/NMS 

' »  See  The  October  1987  MaHiet  Break.  A  Report 
by  the  Dirhion  of  Market  Regulation.  UJS. 
Securities  and  Exchange  Commission  ("Market 
Study"),  at  xi. 

'*  Market  Study,  at  xi.  9-4. 

■  ^  See  Market  Study,  at  9-20— 0-22. 


stocks  reportad  "out-of-sequence."  that 
is,  latar  Ihaa  80  seconds  after 
execution.^* 

B.  The  EtttMiabment  of  the  Order 
Confirmation  Transaction  Service 

On  December  31, 1967.  in  response  to 
the  market  break,  the  NASD  filed  a 
proposed  rule  change  establishing  the 
Order  Confinnation  Transaction  service 
("OCT),  that  win  permit  NASD 
members  to  communicate,  negotiate, 
and  confirm  the  terms  of  transactions 
not  eligible  for  execution  throng  SOES. 
thnragh  the  NASDAQ  system.  OCT 
provides  a  medium  thrmigh  which  retail 
firms  may  contact  market  makers,  and 
market  makers  may  contact  one 
another,  to  negotiate  trades  and  confirm 
executions  in  orders  not  entered  tfarotigh 
SOES.  when  market  conditions  impede 
performance  of  those  functions  by 
telephone.*"  OCT  is  available  on  a 
voluntary  basis  to  NASD  member  firms 
that  have  access  to  NASDAQ  Level  2/3 
Terminals  or  Workstation  units  and  that 
clear  transactions  throu^  a  registered 
clearing  agency.  It  enables  a  broker- 
dealer  to  transmit  an  order  through  its 
NA^AQ  terminal  to  a  specific  market 
maken  that  market  maker,  in  turn,  has 
two  minutes  to  respond  to  the  order  by 
either  accepting  the  order,  rejecting  the 
order,  or  making  a  counter-proposal 
Further,  OCT  as  amended  **>  permits  a 
maiket  maker  to  accept  only  part  of  an 
order  communicated  to  it  through  OCT. 
For  example,  if  the  initiating  firm  offers 
to  purchase  5,000  shares  of  i45C  security 
at  lOVb,  the  designated  market  maker 
receiving  the  offer  may  communicate  a 
counter-proposal  to  sell  only  2.000 
shares  olABC.  The  initiating  firm  may 
then  communicate  its  decision  to  accept 
or  reject  the  2.000  share  counter- 
proposal If  the  counter-proposal  is 
accepted.  OCT  automatically  will 
generate  transaction  reports  for 
NASDAQ/NMS  securities  and  locked-in 
trades  for  both  NASDAQ  and 
NASDAQ/NMS  seoirities  for  clearance 
purposes.** 


'•MatS-2. 

'*  The  Commiaaioii  approwd  OCT  on  May  11. 
isae  (JM  Sacoritiea  Exchange  Act  Releaaa  No.  25600 
(May  11.  ises).  53  Fit  17523  (May  17.  ISSS).  InWally. 
the  CommtaaloB  had  pioviaionally  approved  OCT 
for  three  montha  [fee  Secnritiet  Exehange  Act 
Release  No.  SSISS  (fanuary  11.  ISSB).  S3  Fit  1430 
Uannary  m  iflSO).  On  Mardi  28,  ISSB,  the 
Comoriaaian  extended  (hat  temporaiy  approral  for 
one  aMBlh  («m  Secaritiea  Exchange  Act  Release 
No.  25Sa  (March  as,  nSS).  S3  FR  MSeS  (April  4. 
1968). 

*<>Sst  SecwMies  Exchange  Act  Release  No.  25600 
(May  11. 19BB). 

*■  In  addition  to  proposfaig  OCT.  the  NASD 
expanded  the  hoon  of  opeialion  of  its  Trade 
Acceptance  and  Reconciliatian  Service  (TARS~). 


m.  The  AmidiMtad  Efhcis  of  OCT  and 
the  SOES  ReviafaMM 

A.  Effects  oa  Liquidity,  Accuracy  of 
Pricing  Systems  and  TYade  Reporting 

The  Commission  believes  that  SOES. 
as  revised  by  the  current  proposal  will 
work  in  tandem  with  OCT  to  further  the 
purposes  of  sections  ISA  and  11 A  of  the 
Act.  by  enhancing  the  liquidity  of  the 
OTC  market,  improving  the  accuracy  of 
its  pricing  systems,  and  promoting  the 
timeliness  of  trade  reporting. 

Hie  liquidity  of  the  market  will  be 
enhanced  in  two  ways:  (1)  By  the 
capacity  to  negotiate  and  execute  by 
computer,  orders  that  otherwise  would 
have  to  be  negotiated  by  telephone:  and 
(2)  by  the  increased  level  of 
participation  of  NASDAQ  market 
makers  in  SOES.  First,  because  orders 
that  are  not  eligible  for  execution 
through  SOES  now  may  be  finalized 
through  OCT,  the  imwillingness  or 
inability  of  market  makers  to  answer 
their  telephones  will  no  longer  be  an 
insurmountable  barrier  to  the  execution 
of  orders  as  it  was  during  the  market 
break."  Second,  market  maker 
participation  in  SOES  will  be  enhanced, 
even  in  conditions  of  downward 
volatility:  not  only  wiD  participation  as 
SOBS  market  makers  be  mandatory  for 
all  maricet  makers  in  NASDAQ/NMS 
stocks,  but  unexcused  withdrawal  from 
participation  as  a  SOES  market  maker 
will  tr^ger  a  20-business  day  penalty. 
Moreover,  executions  in  SOES  will  be 
made  against  the  market  maker  with  the 
best  price,  even  in  securities  in  which 
markets  are  locked  or  crossed.  By  virtue 
of  this  automatic  execution  during 
periods  of  locked  or  crossed  markets, 
market  makers  whose  quotations  lock  or 
cross  those  of  another  market  maker 
will  have  an  increased  incentive  to 
adjust  their  quotations  more  accurately 
to  reflect  the  prevailing  market. 
Accordingly,  displayed  quotations  will 
more  closely  represent  the  true  market 
as  the  incidence  and  duration  of  locked 
and  crossed  markets  decrease.  Finally, 
the  percentage  of  trades  reported  out  of 
sequence  will  likely  decrease  because 
both  OCT  and  SOES  provide  for  the 
automatic  rq)ortiqg  of  trade  data  to  the 
clearing  corporations  within  90  seconds. 


which  allows  Anna  quieUy  to  laduca  the  wimbar  of 
unoenparad  HanaactJooa.  Fafthar.  the  NASO  plans 
to  Initiate  an  Automatic  Caafimaiion  TMnaactioa 
System  ("ACTS")  UmI.  ia«slhar  writh  SOES.  OCT. 
and  TARS,  would  provide  an  almoat  total  sakne-da} 
comparison  capability  for  the  OTC  mariiel. 
**See  Maikat  Study,  at  9-1. 
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mwlwt  makers*  anwini^  to  liak  dM 
he{gh(eiied  «xpo«ii«  to  Iqm  Aat 
participatkM  ji^  SCffiS  oauU  antaiL  wiB 
cease  to  BMkf  auifcata  ia  NASDAQ/ 
NMS  securiS es  allagalhat»  iiw»«n«Q 
themselvas  10 non-SOBS  indicia  the 
more  tbmlybaded  ncm-NUS 
securities.**!  Tliua  tbe  proposal  win.  ia 


ca  tMpqr  eC  IIASDAQ/NM&  I 
whidkbyvM     " 
maximum  eadi 

shares),  pose  to  SO^'maciwt  maluis  a 
reduced  risk  of  exposure  ift  the  eveat  of 
a  falling  market,  both  because  (rf  yie 
smaller  siie  of  each  individual 
execBOoit  aBO  Ae  smaUBP  mBumnm 
exposure  limit  faiqKwodf  on  the  narfcet 
maker  far  that  stock.  "Itepwwrisiea  of 
the  pace  period  also  permits  a  SOES 


executions  in  ttiose  securities  if  he  is 
concerned  that  his  risk  of  exposure  to 
lose  is  bacoHiag  tsocreal. 
Ifteiaiin—hiHqlSC 


the  commi 
opposite 
will  d 
liquidi^ 
number  of 
NASDAQ/ 

CO 

undue 
maritet 
in  the  s 

The 
commenta 
withdrawal 
market 
SOES 


(tors'  view,  imiduce  die 
fcaaithetinliiiiisitM 
fthsfthaalntiBMSi.the 
BMrfcet  by  ledaciaB  the 
market  makers  ioe 
security.  Further,  the 
eigoea  thetili^B  pliBce 
Fftecsptlafl  of  those 
nMf  remam  parocipostB 


*•  On  *•■*»!■ 
■  danger  inhemt  in 


rii 


"Vrin 


>;m 


ifte 
nesekiBUyeapifaliaed 


■aketsinNASDAQ/NMS     7l^tkmT,kmi»^^ 


however,  th^  ei 
tio^U 


is  as 


participatic 

important  i 

the  Gamaria&B  beheMS  that  it  is 

eirtkeiy  rw^JHsnt  widt  the  Art  1 

NASDtotes^lthali  

wish  to  partUpele  as  NASDAQ  1 
makers  take  any  steps  ■ecesaacy  to 
mm  tfwr  Hft'fr's  f  ewMiilaii  iil 
requiresMBti  H  Uoieover.  the 
CoauMssioni^lieTea  that  the  NASD  has 
property  adiUesssd  Aia  ceaceni  hy 
incorporatio^iato  ito  prapoaat  Ihtec 
measafcs  ditfgned  to  attrart  aad  retain 
the  partidpaji^B.  ia  SOBS,  of  NASDAQ 
market  m^iais:  Cl)  Tiered  maxiaHBi 
order  sizes  M  NASDAQ/NMS 
securities;  (2[|  the  "grace  p«riod^  tvithia 
which  SOEJSI  market  maken  may  renew 
thefr  quotatiUu  after  reachfa^  thdr 
exposure  Unit:  and  p)  the  flexibility  to 
change  ttie  criteria  that  determine  the 
levels  at  whkih  maximum  order  sizes 
will  be  set. 

The  purpose  of  estabBshing  tiered 
maximum  oifcler  sizes  is  to  create  a 


,i«lathwlow 
WNAaOAQ/NMftM 
Onlm  a{  Mdin^lo-tHBB  ii»  (flMT  ISO  iImmm) 
vriU  not  btf  OTgntelorc 
OutiMeof  son,  Mhw  «  fMSMQ  I 

traaMdia*  Iw  •  "MMwl  aiiir  of  In*^  OSS 
■harM^arit*  diqiqwd  quotafiooa.  in  raaponae  to  a 
bid  or  offw  »a*an*ar  NASDAQ  OMriR*  awkar. 
«]rliiiatite<hamaPi»Uwai,ftotyfcaadla» 

2(b^i>^<so^fc^ll^^■p■^^^s^8.a^l^soL 

AoeotdiBgty.  ardns  not  aUgibia  for  amcuUoB 

MMagb  90B»  aar  be  iwiakail  to  ba  "iboppad^  by 

theiiiiilialiiihailBorf»toh>aaawmi>Ml 

tbutalawiagaH 

UquidUyofthaa 

"TUa  CDooan  ntMa  Iba  more  ganeral  ooBoam 
Kgaadaig  iBaMBaaraiiiplayaa  qaolattoivta 

noted  in  iU  iMariMt  Study  (at  9-27).  tha  antfom 


**Stelatlan 

Chaii 

ianuaiy  31^ 
Tradatl 
RultyaCo^fiK. 

UBCBHTOCT  Z 

PaacMlfci  Vlaa 
Nelliiu, 


tfom:  (11  W^har  Caracd.  Vica 
Gup.,  to  Diwid  Rnder. 


Novaalirasi 


icnc 


I  bLkbb  Ndlaa.  Saoatoi>  HASa 
atltantftQMaMMhK 

all 


aiiarea. -nua  onaoiatnAiaal  by  NASDAQ  lima  to 
provide  finn  queMtoarwMi  aiia  ia  In  BMilcat 
oontiaat  to  Ika  wilUayiaaa  of  many  c(  thoaa  aaoH 
nnna  to  pravioa  isbalBBtiat  limt  quoMtooa  in 
London  na  niaa  af  *a  MMMHaiMl  Stoak 
Exchans*  af  *a  IMtotf  H^taa  aai  Iha  Bq^ic 
of  Ireland.  UoMad  (ISBl  iaUadaa.  koMaaaK 
•pacfly  ttat  the  aMaHiai  oidar  aiaa  awriwl  makan 
may  poet  ia  1  An  tftana.  Aeeordta^.  Iha  DiviaioR'a 
MBRfea*5My  aaaaMMMM  (af  t-sn  *■*  *• 

narfcet  makers  abouU  be  required  to  provide  U.& 
inveelora  witb  qaototteaa  Ihet  ar*  at  laaat 

abroad.  In  li^  of  I 

RaguUtian  haa  uifad  tbaNASA  to  adopt  a 

requirement  that  NASDAQ  markal  aaltera  dieplay 

reaUaHcrtaawOHIiii  mtoMiui.3^1aim  him 

RidianiG.1 

Itoailalinn.  nrr  to  I 

NASD  (Abraary  u;  lasq.  Tbe  UMaton  elao  be* 

uqieil  tte  NASD  to  farther  nwdMy  OCT  eo  tftet 

maker  within  a  Mt  time  period  would  rMult  in  an 
automatic  execution  againat  the  non-reaponding 
market  maker.  M  The  NASD  haa  adviaad  the 
Diviaiaa  that  it  doaa  Mi  camatiy  faaat  aiihar  itap. 
See  letter  from  HardimaB  to  Katehnm  (Fefaniaiy  28. 
isas).  Tiie  DlwWon  intenda  to  eenKmie  «i|ti«  the 
NASD  to  adbpf  theoe  ehaaaee  aa  part  of  ita  ovarell 
■tretegy  to  imprava  the  Bqiridity  air  the  ore  merkef . 
*•  The  NASD  baa  adviaatf  the  DIvtaion  of  Miikat 
RaguMe«  Utot  it  laentfy  baa  taia»  a  pdt  of  alt 
SOB  marhat  Mbaaa  to  mUDMQ/NMB  lacuritiea. 
inwhtebittaefiiiammaihefefciiieeto 


maikett  in  SOES  given  the  contemplated 


the  NASD 

tto 


reie 
M|B|  OT  tne  Act. 
that  fletermine  maximoD  orisr  size,  to 

of  I 
the: 

This  a#a*BeBl  wil  have  the  efhrt  ef 
less  I  wh^gthe  risks  aeeociatiiilwith 
trading  to  the  rertasrtiied  sweerities; 
cones^aeBlfy,  wUhtkewn  SOBS  merket 
BMkers  win  MMy  be  fawecec  to  return 
to  tfie  system. " 

The  CaaunissioB  is  satisfied  that  these 
safeguards,  incorporated  into  the 
proposal  to  piotcct  less  highly 
capitaBzed  market  makers,  will 
encourage  the  parHcipetioa  of  both  lacge 
and  small  NASDAQ  Basket  maken  to 
the  SOES  system.  Accstdiagly.  the 
rnmwiseioa  beHeree  that  tbe 
improswamat  to  Mie  ijaality  of  qoototjoa 
informatiaB.  aad  the  inocased 

r  dtot  markH  makers  wiir 
contiaae  to  provide  KquidMy  both  in 
SOES  aad  geaeraHy  daring  periods  of 
market  vofcriaity  fiv  ootweigh  any 
specula  tin  concerns  over  loss  of 
liqtridity  as  a  reenit  of  a  redtiction  in 
market  participation. 


requiremeal  that  tli  market  wabiri  is  NASDMQ/ 
NMS  secMittoa  alM  be  SOBS  mariMt  m^MES.  The 
reeultt  of  the  pall  indicaaa  that  vefy  lew  SOBS 
market  meiuag  poaitiaaa  would  be  laet  ea  a  taault  of 
the  change  in  SOGS. 

■'  Baaed  on  the  criteria  aa  initially  eatabliahed, 
aad  taking  into  eocoont  fradhig  activity  for  the  first 
quaitar  aTlSto  3SS  eflhe  Zto»NASDAQ/NMS 
•ecuritieatVIi 

either  tbe  a»- oc  a»ahaia  Mmit  i»  I 
(1  jas  eacatWee)  «iiH  be  daeeAed  wMWa  the  1 
•haia  UariL  Sacariliea  daaaified  ia  the  saa^haia 
limit  Securitiea  claaaified  in  the  SOI>.eiiare  and  aoo> 
•hare  cetegories  account  for  only  2K  of  the  total 
vohuM  of  •harea  traded  during  the  fital  qpieelai  of 
1988  (129  millioB  share*  out  of  SMS  million  loUl 
shares  traded);  lecariMee  daaeilled  in  the  1.000- 

trading  volume  in  sbaiaa  IMV  mMmb  shafae  eirt  ef 

s.e4ei 

inlheaso^haiaand: 

only  IJK  of  tha  total  dolar  volume  traded  I 

the  first  quarter  IfUSS  aiilBon  out  of  887.790  milKoa 

total  daHar  vahaia);  secarWea  deseed  in  tbe  tAI^ 

share  categoiy  aaea«rt  Isr  Sto  rsmaiaiag  9B.sn  of 

the  total  dollar  volume  (or  the  quarter  (Mvas 

million  ant  efSa^jao  willlsaHtsldsltor  ««hHae)L 

After  tbe  pi  ij  lasl  la  eppsen  sA  the  MASPAQ 
system  w«l  ha^  to  dtapUy.  br  each  NASDAQ/ 
NMS  sacatily.  tbe  mevimian  otder  sise  sssigasd  to 


that  security.  Ruthec  the  NASD  will  publiah.  ia  a 
NoUce  to  Members,  a  Kst  of  aU  NASDAQ/NMS 
securities,  grouped  according  to  the  tiers  to  which 
they  batoag.  At  Ito  iiarbiiisaflbe HASPS 
quartariy  savtoM  af  tbe  stoadSceMeM  ei  NASDAQ/ 
NMS  sooidliBa  (Sse  M^  nJ)  *e  NASD  w« 
disseminate  an  updated  Notice  to  Meiiibus  setting 
foslii  aqr  ehangas  to  Ito  daedftcation  of  I 
securiMee. 


"—     -    "'i-        ■»  . 
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Z.  The  Removal  of  the  Category  "ItlneBs " 
M  an  Acceptable  Reason  for-Excused 
Withdrawal  of  QuotatuMia  From  4h«  ~ . 
NASDAQ  System  -  .^- 

Pail  VL  section  7(b)  of  Schedule  D  to 
tfie  NASD  ^-Laws  currently  provides 
that  NASDAQ  market  makers  moy 
withdraw  their  qaotations  from  ihe 
NASDAQ  system  for  up  to  five  dayi^ 
without  penalty,  for  {inter  oJia):  (1)    •  *  - 
Ubiess,  (2)  vaccation.  or  (3)  "physicd' 
cireumstaBces  beyond  a  market  maker's 
control.'*  The  proposal  deletes  "illness" 
and  "vacation"  firom  this  list  of  reasons. 
Comments  addressed  both  to  the  NASD 
and  the  Commission  express  the 
concern  that  the  deletion  of  illness  as  an 
enumerated  excuse  discriminates 
a^inst  smaH  broker-dealers  that  may 
lade  the  personnel  necessary  to  cover 
for  traders  who  suddenly  become  ill.*' 

While  the  category  "illness"  has  been 
deleted  from  the  list  of  enumerated 
excuses,  the  category  "physical 
circumstances  b^ond  a  mariiet  maker's 
control"  remains.  This  latter  category 
may  encompass  instances  in  which 
market  makers  are  prevented  from  doing 
business  by  the  absence,  due  to  illness, 
of  key  peraonneL  Acc(»rdingly,  a  market 
maker  that  withdraws  its  quotations 
from  NASDAQ  because  of  a  trader's 
absence  due  to  illness,  will  be  able  to 
argue  uiider  revised  Schedule  D  that  the 
absence  of  the  trader  justifies  the 
excused  withdrawal  of  quotations 
because  the  trader's  illness  was  a 
'^physical  circumstance  beyond  ttie 
market  maker's  control."  For  this 
reason,  the  Commission  is  satisfied  that 
the  revision  to  Schedule  D  will  neither 
discriminate  against  small  broker-      i 
dealers  nor  pose  an  undue  hardship  to 
larger  broker-dealers  whose  operations 
are  incapacitated  because  of  the  illness 
of  key  personnel 

IVCoadusioa 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirwoents  of  the  Act  aiMl  the  rules 
and  regulations  thereunder  an>licable  to 
the  NASD  and.  in  particular,  the 
requirements  of  sectionSulSA  and  llA,     . 
and  the  rules  and  regulations        .   .-; 
theniunder.  .  •  -. 

It  is  therefore  ordered,  pursuant  tQ-'|.t.  ■ 
section  19(bH2).of  the  Act.  that  the 
above-mentioned  proposed  rule  change, 
as  amended,  be,  the  hereby  is,  approved 
on  aq  accelerated  basis.** 


For  te  Commission,  by  the  DMsloR  of 
Maiktt  Jtagslatian  pursuant  toJslsptsd  ;>> 
authority.  17  €ni200L30-a(aXl2).. 

Dated:  }UM  ft  loaa 
^ittadiaoi;.  iMi. 
Setritary. 

(PR  D<ac  8S-1360e'Piled  S-lS-a«y9:fS^fuqB] 
.MJJN((G0KS(M|N»1-« 


[IMsaao  Na  34-2S7*2:  FNeMa  SR-NASO- 
••-Wl 


Mid  Ord0r  QrMilinQ  AomImvImI 
Approval  of  |>^noipoMd  Auto  Changs  by 
WaMonal  AaaociaMoii  of  SaCMriMaa 
Oaalav^  toe  RataHnQ  To  Hamuli  aiiiaiil 
That  NASOAO  Companiaa  NeWy  tha 
NA80  of  Malarial  Nawa  I 


Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  on  May  9. 
1988,  and  amended  on  June  2, 1988.  the 
proposed  rule  change  described  in  Items 
I.  n  and  HI  below,  which  Items  have 
been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
soUdt  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Sdf-Regulatoiy  OrganlitationV 
StatBBMBt  Of  flia  Tanns  Of  SubstsdDce 
Of  Iho  Ptopoood  Rule  Change 

The  proposed  amendments  to  Part  II 
of  Schedule  D  to  the  NASD  By-Laws 
would  require  NASDAQ  issuers  to 
provide  notice  to  the  NASD  of  material 
news  releases  no  later  than 
simultaneously  with  the  release  of  such 
information  to  the  press.  Issuers  would 
also  be.required  to  respond  to 
information  requests  by  the  NASD.  The 
proposed  amenidment  to  the 
"Notifioation  to  NASD  of  News 
Releases,"  also  contained  in  Part  II  of 
Schedule  D.  would  reoommend  that 
issuers  notify  the  NASD  of  such  material 
information  at  least  ten  minutes  prior  to 
.Jts  release  to  the  press. 


"  Sa»4eltar  froM  Donn  R.  DicMritMjr*.  I>ntidei>t 
AttltHrolCaipamtian.  to  Ljrnn  NaUiu*.  SMntuy. 
NASD.  OaoMibw  Si  US7.  at  1;  M»  ai»a  Padfic 
Brakente  SanrioM  IcOar.  a«  1. 

*•  Coacumntly  wltk  it*  apptoval  of  tUa  propoaaL 
the  Commiaaioa  ia  apfvoviiis.  on  an  aocaiaraiad 


baaia.1i  prafioaed  nila  dtan**  tfiaSby  tha  NASO 
dwt  amanda  Sdiadiila  O  to  raquiia  iaauata  to 
pravida  notica  to  tha  NASD  of  aay  dtodaaura  by  tha 
iaauMta  to  tha  pabiic  of  aatm  that  may  afledlha 
valiia  of  tha  iaauata'  aocwiUea  or  Influaqoa  tha 
dedakMia  oCinvoalafa:  thia  nolificatioii  imiat  ba 
(ivan  no  latiar  IfaMi  aiMtdtonaotiaiy  with  tha  ralaaaa 
of  thai  infonnatiaa  lo  tha  pwbUc  (SR-NA80-SS-1«; 
«a«  Sacuritiaa  Bmhanfa  Ad  Reiaaae  No.  2S7B2.  )una 
0.1988). 


IL  SaiF'RaBulBlaltyOlsaaiuttMD't  ^ 
'  StaMUMtOf  ttw  PaqpoM  Of.  and 
Stalatoiy  Basb  for.lhaPrapdNiritule 
Change 

In  its  filing  wiA  the  Commission,  the 
NASD  inchided  slatemeftts  concerning 
the  purposo  of.  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments,  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  spedfied  in  Item  IV  below.  The 
NASO  faju  prepared  suimnarieK  set 
forth  in  Sections  A.  B  and  C  below,  of 
the  most  significant  aspects  of  such 
stetements. 

A.  Self-Regulatory  Organaation  's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  would 
require  that  NA^AQ  companies 
provide  notice  of  material  information 
that  may  affect  the  value  of  their 
securities  or  influence  investors' 
decisions  to  the  NASD  Market 
Surveillance  Department,  at  least 
simultaneously  with  the  release  of  such 
information  to  the  news  media.  The 
current  provisions  of  Part  II  of  Schedule 
D  require  die  public  disdosore  of 
material  infcmnation  but  only 
recommend  that  notification  to  the 
NASD  take  place  sinraltaneously.  The 
NASD  Board  of  Governors  believes  that 
in  view  of  recent  maiicet  events  and  of  a 
proposal  by  the  NASD  to  mandate  the 
use  of  its  Small  Order  Execution  System 
( "SOES ")  for  transactions  in  NASDAQ 
National  Market  S^temi  securities 
(proposed  rule  change  SR-^ASD-^B8-1, 
which  is  being  approved  concurrentiy 
with  tills  filing),  it  will  be  of  critical 
importance  for  the  NASD  to  be  notified 
in  a  timely  fashion  of  material  news. 
This  will  be  necessary  in  order  to  make 
appropriate  determinations  with  respect 
to  trading  halts. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provislMif  of  section  lSA(bXll)  of  the 
Act.  which  mandates  that  the  rules  of 
the  NASD  indude  provisions  governing 
the  form  and  content  of  quotations 
relating  to  securities  sold^rtherwise  than 
on  a  national  securities  exdiange.  and 
that  such  rules  shall  be  deseed  to 
produce  fair  and  informative  quotations, 
to  prevent  fictitious  and  raisleadHig 
quotations,  and  to  promote  orderly 
procedures  for  collecting,  distributing, 
and  publishing  quotations.  The  NASD 
believes  that  requiring  issuer*  to  provide 
it  %vitii  material  informatioh  will 
substantially  assist  tiie  NASD  in 
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m.  Date  ofnr«rltwiwMrf|fc» 

romnifMioitjAfCtlQtt 


The  NASD  requests  the  i 

to  find  ipod  teiMe  Car  approvii^  tfc» 
proposed  rate  clMniB.  £ot  •  pMted  of  to 
days,  prior  4i^  til*  aOkh  day  alter  its 
pubRcatioB  ^  the  Fadaaat  BifMH' Tha 
NASD  beB^  that  thasajayodcaaaa 
to  approve  Be  propoaad  nila  rhii^i  oa 
an  accelerand  basis  for  the  li^owiag 
tnt  to  the  proposed  rula 
PASD-A-LBarfcat 
MQNatlanalMaxicef 
s  win  be  retjaired^  kiler 
aipale  it  SOBS,  h  1|^  of 
of 


reasons. 

change  fat 

makers  fat 

System 

alia,  to  pi 

the  signifi 

such  market  ^ufa 
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qaotaHona  f|ijka  NASDAQ  S^vaam 

accurate^    '"    " 

avaibbl 

rule  change  k^quu«s  that ,  __ 

the  NASD  of  'the  release  of  matarial 
news  no  latff  than  simuftaneoM^  wHh 
tht  nlrass  af  thn  farfwaiiiM  hi  ihn 
public  dHOiidtlha 
approval  wipe 

makera  mn  $i>l 

that  has  aotllw  yet. 
tothaaMkiWaca. 

The  Commission  fiodo  tfcat  the 
proposed  ni)t  ^ai^  ia  canaialei 
the  requiraat^nts  e{  tha  Ad  and  Ac 
rules  aad  rrg|ila<iona  ttMseundar 
applicable  tStha  NASD  mA,  is 
partioilac  the  te^uisMMDts  of  aaetion 
ISA  sad  thai  tula*  aad  lagulayona 
therauodar. 

Tlie  Conqdasion  fiada  food  cauaa  lor 
appiovingt' 
prior  to  tbe 

pubUcat  

requiring  is^jw  tonotfijy  thaNASDof' 
material  naw  oo  latec  tkui 
simultaneou^y  wilk  aattficatiaii  to  tka 
press,  dia  NASO  wilt  bo  able  to 
commnnjealji^  the  aawa  to  wniiat 
makers  frnmsidiataly.  Furthanoote. 
accelerated  K>proval  fiac  a  period  of  tO 


praposodinlo( ^ 

'  dayaAerdMdotaof 


the  CommfaMion  wifl  seek  public 


submit 

aiguBonta( 

Persons  making  written  sabaiiasiona 

should  files  six  copies  diereof  with  the 

Secretary,  Securities  and  Ebcdanga 


Wasldngton.  DC  2054a  Copies  of  the 

amendments,  all  written  statemaats 
with  respect  to  the  proposed  rule  change 
"^-^  rrn  liliit  iiiH  ihs  riwfsifiiii.  suit 
all  written  communicatfaao  reialtas  to 
the  propoaad  nda  ckavgabctwaeD  tba 
Commissiaa  and  any  perae^  odMT  thai 
those  thai  BMy  be  wHliheld  from  daa 
pobbe  in  accordaice  with  die  provisions 
of  5  U.&C  562,  wil  be  availoUe  for 
uispectioB  ^  copyfaig  fat  tte 

Copies  of  sodi  ^faig  wS  also  be 
available  for  favpecHoB  and  copying  at 
the  priadpoi  office  of  Ae  NASD.  AB 
submissioM  sheold  lefBr  to  Me  noraber 
SR-NASD-M-Waad  shoaU  be 
suborillad  bv  JMy  7,  Mn 

It  is  therefofeoidefedL  pisuaut  to 
sedioD  ia(b)|9  off  iM  Act.  *al  the 
piopossd  FBie  cfcaage  be.  and  haieby  is, 
appwwud  fat  a  period  of  0»  days  frowa 
the  date  aftUaonler. 

For  fte  CoiBBfnioa;  by  tfat  EMvimn  of 
MMMfRegaialtogi.  paemnf  to  dkbaatHt 
■■■>siltl).  V  on  WkM-^mKUlt- 

Dawat  jinast  19081 
liwIhiH  C  Kala, 
Secretaiy.  \ 

(FR  Doc.  8»-t3nS  Filed  O-U^aS;  8iiS  a>4 


Na,  asnsr  nto  NO.  o-TOfK 


PurMMftf  to  Sodfon  12WHI«tllM 


luneB, 

On  Uay  M^  1M7.  Bacaidi  Casposatfoa 
("Applisaoniaodai 
Form  IS  rCaitificatfoB'')  1 
terminatioo  of  the  i 
registraliaa  aodat  aadtoB  Ud^  af  dtt 
Secasitfea  BxduMwr  Ad  of  IflM  (tie 


June  a.  1988. 


Act 


N» 


the  duty  I 

13(a)  aisd  ISfd)  oflbePlrrhnBgs  Ad:  On 
Innea  Mt7.  commoI  far  Daoiei  F. 
Bacardi,  a  skaNhaMar  ef  AppBcadk 
requested  tfcd  dte  COandaaiBWBoflce  a 

CertifiGatiaa  waa  aMn.  1W 
ComniflriaD  oa  Aaenst  4.  l«7.  iMBod  « 
notice  and  Opportanity  far  Hearing  aa 
ApptiGaara  CfcHButtioa.  Tfaaaty 
responaes  were  received  fitHacaaioaf 
for  the  ^q)licant  and  coaasal  far  Daniel 
F. 


In  II  —1  iiy,  DOaiel  F.  Bacardi 
coalsads  *at  ^nriieanra  CerlificatfoB 
that  it  bad  Isaa  than  309  shareMdera  of 
record  waa  BDtioa,  siKie  it  failed  to 
uichids  as  shareholders  238  traats  (Ik9 
"Traslslealabliafaad  by  Daniel  F. 
Bacardi  aad  others  prior  to  dM  iSfag  of 
the  Certification.  Applicant  aiguea  that 
the  Certificatiea  was  accurate  when 
filed. 

Under  Bxdtange  Act  Rule  1^  5-l(a). 
the  "records  of  security  holders 
maistained  by  or  on  briialf  of  ^e 
tasaar^  QevBrnaBe  wno  is  to  be  cooBted 
as  an  owner  in  determining  whether  an 
issaer  ia  sabfed  to  uie  provisions  of 
section  12fgJ  and  ISfd)  of  the  Bxdnuige 
Act  The  Ceaunissioa  believes  tfMt  any 
docusMulalion  identifying  security 
holders  thd  ia  OMfattafawd  by  or  for  tbe 
Bseer  wmNi  censaraic  sncn  recoras. 
TheDitiaioaof  OuipoiatiuuFhwnceaf 
the  Cammissiott  haa  advised  the 
Conaussion  net  it  has  made  a 
preBBMmy  exannnation  of  the 
Certificatioa  and  responses  to  the 
Notice  and  Opporlwtdty  for  I  leering  and 
that  upon  the  basis  thereof,  die 
following  matter  is  prescated  far 
consideration: 

Whether  the  Tnuts  in  question  wen 
identified  at  holders  on  Records  of  saotrity 
holders  maintained  by  or  for  tlie  AppBcaat  on 
May  14.  ISV  an^  if  litt  kddii«S  af  Iha  Ikaata 
weta  so  JdanliBai.  whsthw  dw  ta>ri  aaanhaf 
of  hoUers  of  lecotd  idenMfiad  oa  tiw  laeosds 
maintained  by  or  oa  behalf  of  the  AypUnat 
on  May  14.  tW7,  was  300  or  more. 

It  appears  to  the  Oanaasiioa  that  ft  is 
appropiiala  im,  the  pabHc  faiteed  aad  ia 
the  interest  of  iavaatora  tlid  a  I 
be  held  with  leaped  to  ad 
to  determine  the  matter  presented 
above. 

It  ia  ordased,  pennant  to  aadiea 
12fgX4)  of  Ike  Bxcfaai^  Ad,  dMt  a 
hearing  aa  aaid  CailMkatkai  t>e  hdd  aa 
provided  by  Bafa  a  of  die  CouHBiesiuu's 
Rules  of  Practice.  Any  person  deaising  to 
be  heard  or  odMrwiaa  wiaUag  to 
participate  ia  dto  ptocaedfaiga  ia  dtoeded 
to  fib  artdt  dM  Secrdary  of  dke 
CommissioB  hto  application,  as  provided 
by  Rule  9(c)  of  the  Ceauaiasion'a  Rates 


22800 
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of  Practice,  setting  forth  any  issues  of 
law  or  fact  which  he  desires  to 
controvert  or  any  additional  issues 
which  he  deems  raised  by  this  Notice 
and  order  or  by  said  application. 
Persons  filing  an  application  to 
participate  or  to  be  heard  will  receive 
notice  of  the  date  of  the  hearing,  and 
any  adjournments  thereof,  as  well  as 
other  actions  of  the  Coounission 
involving  the  subject  matter  of  these 
proceedings. 

It  is  further  ordered  that  an 
Administrative  Law  Judge,  hereafter  to 
be  designated,  shall  preside  at  said 
hearing.  The  Administrative  Law  Judge 
so  designated  is  hereby  authorized  to 
exercise  all  powers  granted  to  the 
Commission  under  section  22  of  the 
Exchange  Act  and  to  a  hearing  officer 
under  the  Commission's  Rules  of 
Practice. 

It  is  further  ordered  that  at  the 
aforesaid  hearing  attention  should  be 
given  to  the  matter  identified  by  the 
Division  of  Corporation  Finance. 

It  is  further  ordered  that  the  Division 
of  Corporation  Finance  shall  be  party  to 
the  proceeding. 

It  is  further  ordered  that  the  Secretary 
of  the  Commission  shall  give  notice  of 
the  aforesaid  hearing  by  mailing  a  copy 
of  this  Notice  and  Order  by  certified 
mail  to  the  Appticant  and  Daniel  F. 
Bacardi;  that  notice  to  all  other  persona 
be  given  by  pubUcation  of  this  Notice 
and  Order  in  the  Federal  Register;  that  a 
copy  of  this  Notice  and  Order  shall  be 
published  in  the  "SEC  Docket";  and  that 
an  announcement  of  the  aforesaid 
hearing  shall  be  included  in  the  "SEC 
News  Digest." 

By  the  Commission. 
lonatlun  G.  Katz, 

Secretary. 

Service  list 

Alfred  P.  O'Hara,  Chairman.  Bacardi 
Corporation.  G.P.O  Box  3549.  San  Jan. 
Puerto  Rico  00936 

Roberta  S.  Karmel.  Esquire.  Kelley.  Drye 
&  Warren.  101  Park  Avenue.  New 
York,  New  Yoric  10178 

Samuel  C  Butler,  Esquire.  Cravath. 
Swaine  ft  Moore.  One  Chase 
Manhattan  Plaza,  New  York,  New 
Yoric  10005 

William  E.  Morley,  Esquire,  Associate 
Director-Chief  Counsel,  Division  of 
Corporation  Fianance,  Securities  and 
Exchange  Commission.  450  Fifth 
Street.  NW.— Stop  3-3.  Washington 
DC20549 

John  S.  Bemas.  Esquire,  Special  Counsel. 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.-^top  7-2. 
Washington.  DC  20549 


John  L  Knig,  Esquire,  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission,  460  Fifth 
Street  NW.~  7-2.  Washtaigton,  DC. 
20549 

Michael  Hyatte,  Esquire.  Special 
Counsel  IMvision  of  Corporation 
Finance.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.— 
Stop  3-3.  Washington.  DC  20549 

Beverly  Milgram  Flowers,  Esquire. 
Attorney  at  Law,  194  Irving  Place. 
Rutherford.  New  Jersey  07070 

(nt  Doc.  68-13809  FBed  6-15-88: 8:45  am] 
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Keystono  Provkfont  LH o  Insunmoo  Ca 

June  B,  1988. 

AOENCV:  Securities  and  Exchange 
Commission  (the  "SEC"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  Keystone  Provident  Life 
Insurance  Company  ("Keystone"), 
Keystone  Provident  Variable  Account  I 
("Variable  Account  I")  Keystone 
Provident  Variable  Account  II 
("Variable  Account  II")  (collectively 
referred  to  as  "Existing  Variable 
Accounts").  Keystone  Provident 
Financial  Services  Corp..  Cash  Income 
Trust  Government  Guaranteed 
Securities  Trust  Government  Securities 
Zero  Coupon  Trust  Mortgage  Securities 
Income  Trust  Investment  Ckade  Bond 
Trust  High  Yield  Bond  Trust  Managed 
Assets  Trust  Aggressive  Stock  Trust 
Managed  Growth  Stock  Trust  ("Existing 
Eligible  Mutual  Funds")  and  one  or  more 
other  eligible  mutual  fbnds  (collectively 
referred  to  as  "Eligible  Mutual  Funds"), 
and  certain  affiliated  and  unaffiliated 
life  insiu-ance  companies  and  their 
separate  accounts  that  may  invest  in  the 
Eligible  Mutual  Funds  (collectively  the 
"AppUcants"). 

Relevant  1940  Act  Sections  and  Rules: 
Exemption  requested  under  section  6(c) 
from  sections  9(a),  13(a).  lS(a)  and  15(b) 
of  the  1940  Act  and  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15). 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  shares  of  the 
Eligible  Mutual  Funds  to  be  sold  to  the 
Existing  Variable  Accounts,  to  other 
separate  accounts  of  Kejrstoneand  to 
separate  accounts  of  life  insurance 
companies  that  are  affiliateKi  or 
unaffiliated  with  Keystone,  issuing 
variable  annuity  contracts  or  variable 
life  insuraiice  policies,  including  single 
premium,  scheiduled  premium  or  flexible 
premium  policies. 


Filing  Date:  The  application  was  filed 
on  June  2, 1968. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a    . 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:90  p.m.,  on 
June  28, 1968.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request,  aiid 
the  issues  you  contest  Serve  the 
Ajqplicants  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  Commission,  along 
with  proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by  . 
writing  to  thb  Secretary  of  the 
Commission. 


;  Secretary.  SEC  450  Fifth 
Street  Washington,  DC  20549. 
Applicants,  c/o  Robert  R.  Baird.  Esq.. 
Keystone  Provident  Life  Insurance 
Company,  99  High  Street  Boston, 
Massachusetts  02110. 

FOR  FUNTNCII INPONMATION  CONTACT: 
Jefllrey  M.  Ufaiess,  Attorney  at  (202)  272- 
2026  or  David  S.  Goldstein,  ^ledal 
Counsel  at  (202)  272-3012  (Division  of 
Investment  Management). 

SUPPLCMBITAIIV  INPONMATION: 
Following  is  a  summary  of  the 
application  the  complete  application  is 
available  for  a  fee  from  eitiier  the  Public 
Reference  Branch  in  person  or  the  SECs 
commercial  copier  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  738-1400). 

Applicant's  RepresentadoDS 

1.  The  Existing  Eligible  Mutual  Funds 
are  open-end.  diversified,  management 
investment  companies  organized  as 
Massachusetts  business  trusts.  The 
Existing  Eligible  Mutual  Funds  are 
currently  being  offered  to  the  Existing 
Variable  Accounts,  which  were 
established  to  fund  scheduled  and 
flexible  individual  single  premium 
variable  life  insurance  policies  and 
individual  variable  annuity  contracts^    i . 

2.  The  use  of  e  common  management 
investment  compeny  as  the  investment 
medium  of  both  variable  annuities  and 
variable  life  insurance  is  refierred  to 
herein  as  "mixedTunding."  The  use  of  a 
common  management  investment 
company  as  the  investment  medium  for 
separate  accounts  of  onaCRliated 
insurance  companies  is  referred  to 
herein  as  "ahared  funding." 

3.  Rules  6e-2  and  63-3(T)  under  the 
1940  Act  provide  certain  exemptions 
from  the  1940  Act  in  order  to  permit 
insurance  coi^panyaeparate  accounts  to 
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issue  variab)^  Ufa  insurance.  However. 
Rule  ee-2(bXlS)  precludes  mixed  and 
shared  funt^g  and  Rule  6e-(T)(bHl5) 
precludes  shwed  funding.  Arolicants 
request  exteh^ion  of  relief  to  Ufe 
insurers  and!  Variable  life  separate 
accounts  inviasting  in  the  Eligible  Mutual 
Funds  (and  ptindpal  underwriters  and 
depositors  of  puch  separate  accoimts) 
which  would  otherwise  be  precluded 
from  invest!^  in  the  Bigible  Mutual 
Funds  by  viitae  of  the  Eligible  Mutual 
Funds  offeriig  its  shares  to  variable  life 
separate  accounts  and  variable  annuity 
separate  aa^unts  of  affiliated  or 
unaffiliated  ufe  insurance  companies. 

4.  Mixed  abd  shared  funding  will 
benefit  variable  contractowners  by:  (1) 
Eliminating  ikigniificant  portion  of  the 
costs  of  estapliwiing  and  administering 
separate  fundi;  (2)  allowing  for  the 
development  of  larger  pools  of  assets 
resulting  in  meater  cost  efficiencies:  and 
(3)  encouraditg  more  insurance 
companies  toiofFer  variable  contracts, 
which  should  result  in  increased 
competition  khd  lower  contract  charges. 
The  Eligible  Mutual  funds  will  not  be 
managed  to  bvor  or  disfavor  any 
particular  insurer  or  type  of  insurance 
product.         I 

5.  Applicaiits  request  relief  from 
section  9(a)  iiknilar  to  that  granted  by 
Rules  0e-2(bln5)  and  6e^^(THbMl9)  to 
the  extent  ncuessary  to  peimit  mixed 
and  shared  flin^ng.  The  same  policies 
that  led  die  Commission  to  limit  die 
provisions  of  lection  9(a)  to  dloae 
employees  o^  the  insurance  company 
engaged  in  managing  die  separate 
account  are  applicable  to  insurance 
companies  afui  their  separate  accounts 
that  are  fundjad  by  an  Investment 
company  off^Hng  mixed  and  shared 
funding.  Then  is  no  regulatory  reason  to 
apply  die  prdtisions  of  section  9(a)  to 
die  many  em^oyees  of  the  insurance 
companies  whose  separate  accounts 
may  utilize  the  Eligible  Mutual  Funds  as 
funding  medium  for  variable  life 
insurance  poUcies.  Moreover,  the 
requirementil  Of  aection  9(a)  would 
increase  the  costs  of  monitoring 
compliance  tud  would  reduce  the  net 
rates  of  ratuin  realized  by  policyowners. 

6.  Applica^ls  request  relief  granted  by 
paragraphs  (bUlS)  of  Rules  ee-2  and  6e- 
3(T)  from  aet^ns  13(a).  15(a)  and  16(b) 
be  extended  H>  ■  class  of  insurance 
companies  and  variable  life  sepurate 
accounts  whiidi  may  use  the  EUgible 
Mutual  Fund^ias  investment  medium  to 
fund  variable  life  contracts,  subject  to 
die  condition^  regarding  conflicts  set  out 
in  the  applica^on  and  summarized 
below.  I  j 

7.  All  varia|l|le  annuity  and  variable 

life  policyow^i)Brs  will  l^  provided  pass- 

dirough  votinj^  rights  widi  respect  to  the 


Eligible  Mutual  Fund  shares  held  by 
re^tered  separate  accounts. 
Parapaphs  (bMlS)  of  bodi  Rule  6e-2  and 
Rule  efr-3(T)  permit  die  insurance 
company  to  disregard  these  voting 
instructions  in  certain  limited 
circumstances.  This  may  cause  an 
irreconcilable  conflict  to  develop  among 
the  separate  accounts.  Applicants 
undoiake  that  if  a  particular  insurance 
company's  disregard  of  voting 
instructions  conflicted  with  a  majority  of 
policyownera'  voting  instructions,  or 
precluded  a  majority  vote,  the  fauurer 
will,  at  die  BigiUe  Mutual  Fund's 
election,  withdraw  its  separate 
account's  investments  in  the  Eligible 
Mutual  Fund. 

&  Applicants  submK  diat  dieir 
exemptive  requests  meet  the  standards 
set  out  in  section  e(c)  and  diat  an  order 
should,  therefore,  be  granted. 
Accordingly,  Applicants  request  an 
exemption  pursuant  to  section  6(c)  of  the 
Act  from  sections  9(a).  13(a).  15(a)  and 
15(b)  and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  to  die  extent  necessary  to 
permit  mixed  and  shared  funding. 

Apidkant's  Conditions 

Applicants  state  that  they  will  comply 
with  certain  conditions  set  forth  in  the 
application,  which  are  siunmarized  as 
follows: 

1.  A  majority  of  die  Board  of  Trustees 
of  die  Blteible  Mutual  Funds  shall 
consist  of  persons  who  are  not 
"interested  persons"  ctf  the  Eligible 
Mutual  Fund,  as  defined  by  section 
2(a)(19)  of  die  1940  Act  and  die  Rules 
thereunder,  and  as  modified  by  any 
applicable  order  of  the  Commission. 

2.  The  Board  of  each  Eligible  Mutual 
Fund  will  monitor  die  Eligible  Mutual 
Fund  for  the  existence  of  any  material 
irreconcilable  c<«flict  between  the 
interests  of  die  Participants  of  all 
separate  accounts  investing  in  the 
Eligible  Mutual  Fund.  A  material 
irreconcilable  ccmflict  may  (but  will  not 
necessarily)  arise  for  a  variety  of 
reasons,  including:  (a)  An  action  by  any 
state  insurance  rq^tory  authority:  (b) 
a  change  in  applicable  federal  ot  state 
insurance,  tax.  or  securitiee  laws  or     - 
regulations,  or  a  public  ruling,  private 
letter  ruling,  or  any  similar  action  by 
insurance,  tax  or  securities  regulatory 
audiorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding:  (d)  the  manner  in  which  the 
investments  of  any  portfolio  are  being 
managed:  (e)  a  difference  in  voting 
instructions  giVen  by  variable  annuity 
contractowners  and  variable  life 
insurance  policyowners;  or  (f)  a  decision 
by  an  insurer  to  disregard  the  voting 
instructions  of  its  poUcyowners-or 
contractowners. 


3.  The  Board  of  Trustees  of  any 
Eligible  Mutuel  Fund  wrill  require 
partidpattng  insurance  companies  and 
the  investment  adviser  to  each  Eligible 
Mutual  Fund  to  report  any  potential  or 
existing  conflicts  to  the  Board. 
Participating  insurance  companies  and 
the  investment  adviser  will  assist  the 
Board  in  carrying  out  its  responsibihties 
under  the  conditicms  by  providing  the 
Board  with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  The  responsibility  to 
report  such  information  and  conflicts 
and  to  assist  die  Board  «vill  be  a 
contractual  obligation  of  all  insurers 
investing  in  any  EBgiUe  Mutual  Fund 
under  their  agreements  governing 
partidpation  in  any  Eligible  Mutual 
Fund. 

4.  If  it  is  determined  by  a  majority  of 
the  Board  of  any  Eligible  Mutual  Fund, 
or  a  majority  of  its  disinterested 
directors,  that  a  material  irreconcilable 
conflict  exists,  each  insurance  company 
designated  by  the  Board  will,  at  it 
expense,  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
irreconcilable  conflict,  including:  (a) 
Withdrawing  the  assets  allocable  to 
some  or  aD  of  the  separate  accounts 
from  the  Eligible  Mutual  Fund  or  any 
portfolio  of  an  Eligible  Mutual  Fund  and 
reinvesting  such  assets  in  a  different 
investment  medium,  induding  another 
Eligible  Mutual  fund  or  another  portfolio 
of  an  Eligible  Mutual  Fund,  or 
submitti^  the  question  of  v^edier  such 
segregation  should  be  implemented  to  a 
vote  of  all  affected  Participants  and.  as 
appropriate,  segregating  the  assets  of 
any  particular  group  (i.e.,  annuity 
contractowners.  life  insurance 
policyowners  of  one  or  more  insurer) 
that  votes  in  favor  of  such  segregation  or 
offering  to  the  affected  Participants  the 
option  of  making  such  change:  and  (b) 
establishing  a  new  registered 
management  investinent  company  or 
management  separate  account  If  a 
material  irreconcilable  conflict  arises 
because  of  an  insurer's  dedsion  to 
disregard  voting  instructions  and  that 
dedsitm  represents  a  minority  position 
or  would  predude  a  majority  vote,  the 
insurer  wUl  at  the^igible  Mutual  Fund's 
election  withdraw  its  separate  account's 
investment  in  the  Eligible  Mutual  Fund. 
No  charge  or  penalty  will  be  imposed 
against  a  separate  account  as  a  result  of 
a  withdrawal  due  to  any  material 
irrecondlable  conflict.  The 
responsibility  to  seek  remedial  action  in 
the  event  of  a  Board  determination  of  a 
material  irrecondlable  conflict  and  to 
bear  the  cost  of  such  remedial  action 
will  be  a  contractual  obligation  of  all 
insurers  under  their  agreements 
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governing  partioipation  im  the  Eligible 
Mutual  Funds  and  theac  i«ap«uibUities 
will  be  canied  out  wnth  a  view  only  t» 
the  interests  of  Participant.  For 
purposes  of  this  condition  [^  a  majority 
of  the  disinterested  raeabws  of  the 
Board  shall  determine  whether  or  not 
any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but  in  no  event  wiU  any  EHg&le 
Mutual  Fund  be  required  to  establish  a 
new  funding  medium  for  my  variable 
contract  No  insurer  will  be  required  by 
this  condition^4)  to  establish  a  new 
funding  medium  for  any  variable 
annuity  contract  or  variable  life 
insurance  policy  if  an  offer  to  do  so  has 
been  declined  by  vote  of  a  majority  of 
a^ected  Participants. 

5.  In  the  event  of  a  determination  of 
the  existence  of  a  material 
irreconcilable  conflict  the  Board  of  any 
Eligfble  Mutual  Fund  may  consider 
whether  to  cause  the  Eligible  Mutual 
Fund  to  take  action,  such  as  establishing 
one  or  more  additional  poitf olios,  to 
remedy  (he  conflict.  The  Board  will 
cause  the  Eligible  Mutual  Fund  to  take 
action  only  if  it,  in  its  sole  discretion, 
determines  sndi  action  to  be  in  the 
interest  of  the  Participants  of  all 
separate  accounts  in  the  aggregate 
investing  in  the  Qigible  Mutual  Fund  in 
view  of  all  applicirt)le  facitars,  such  as 
cost,  feasibility,  tax,  investment 
objective  and  performance,  regulator, 
and  other  considerations. 

6.  The  Board  shall  promptly  make 
known  its  determination  of  the 
existence  of  a  material  irreconcilable 
confBct  to  afl  insurance  companies 
invesfing  in  any  EB^Ue  Mutual  Fund. 

7.  If  and  to  the  extent  that  Rule  6e-2 
or  Rule  6e-3(T)  is  Mnended,  or  Role  te-S 
is  adopted,  to  provide  exemptive  relief 
frwn  any  provision  of  the  Act,  or  the 
rules  promulgated  thereunder,  that 
materially  differ  from  any  exemptive 
order  issued  by  the  Commission  in 
connection  widi  this  appHcation,  then 
the  appropriate  Applicants  will  take  all 
steps  as  may  be  necessary  to  comply 
with  Rule  6e-2  or  Role  6e-d(T),  as 
amended,  or  Rule  ee-3,  as  adopted,  to 
the  extent  such  roles  are  applicable. 

8.  Participating  insorancc  companies 
shaU  pravide  pas»-(hrou^  voting 
privileges  to  aU  participants. 
Parfidpatiag  insurance  companies  shall 
be  responsible  for  assuring  diat  eadi  of 
their  separate  accoimts  puticipatBiB  i° 
the  Eligible  Mutual  Ftands  calculate 
voting  privileges  in  a  manner  consistent 
with  ether  participatiBg  iasorance 
companies.  The  eUigatian  to  calculate 
voting  privileges  in  a  maamr  cansistent 
with  all  other  separate  aocoonts 
invesS^g  in  ihe  Eligible  Mntoal  Pkinds 
shall  be  a  contractual  obUfstiott  of  aU 


participating  iBsaranee  rwimiiBS  under 

their  apeements  i 

in  the  Sl«iUe  Motaal  Fands. 

9.  All  rqtarts  ncnved  bgr  tiie  BoMd  «f 
any  Eligifale  Motaal  Fmti  of  potential  or 
existing  conflicts,  detatminiBg  the 
existence  of  a  oonfliot,  notiiying 
participating  inaoranoe  conpaaies  of  a 
conflict  and  detennining  wbetiMr  any 
propoaed  action  adeqoaitely  renedies  a 
conflict  will  be  properly  recorded  in  tlie 
minutes  of  the  Board  or  other 
appropriate  records  and  such  mlHates  or 
other  records  wiU  be  made  available  to 
the  Commiasion  upon  request 

For  the  Commission,  by  the  Division  of 
Investment  Management,  Pursuant  to 
delegated  authority. 
Jonaliian  G.  Kslz, 
Secretary. 

[FR  Doc.  88-13604  Filed  8-15-88;  8:45  am] 
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[Ret  Na  IC-1643Q;  (812-6885)1 
Microsoft  Corp.;  AppHcation 

June  10. 198& 

aqency:  Securities  and  Exchange 
Commission  ("SEC1. 
ACTION:  Notice  of  api^cation  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("1940  AofJ. 

Applicant  Microsoft  Corporation. 

Relevant  1940  Act  Sections:  Order 
requested  pursuant  to  3(b](2],  or, 
altemaSvely,  under  section  6(c). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  is 
primarily  engaged  in  a  non-investment 
company  business  or,  alternatively, 
exemptii^  Applicant  from  all  provisions 
of  the  1940  Act 

Filing  Dates:  The  application  was 
filed  on  September  9, 1967,  and  amended 
on  May  17and  May  26. 1968. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
wiU  be  granted  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  muet 
be  received  l^  the  SEC  hy  5:30  pjn.  on 
June  30. 1068.  Request  a  hearing  in 
writing,  giving  the  nature  (»f  your 
interest  the  reason  for  your  request  and 
the  issues  you  contest  Serve  the 
Api^icant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Seo^ary  of  the  SEC  alsqg  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  l^  certificate.  Requaat 
notification  of  the  date  of  a  hearing  hgr 
writing  to  the  Secretary  of  the  SBC 
AOonesaBK  Seoretaiy ,  SRC,  4S0  FAh 
Street,  NW.,  Washington,  DC 


Appteaat.  of  o  Marttai  E.  Lybedcer,  Esq.. 
Ropes  ft  Gray.  1081  zand3to«et  NW.. 
WaAs^tan.  DC  20087. 

PON  ramrHn  wrasHATiON  contact: 
Thomas  Mira.  Staff  Attorney  (202)  272- 
3047.  or  Brieo  R.  Thon^Mon.  Special 
Counsel  (202)  273-3016  (Office  of 
Investment  Company  Regulation.) 


Following  is  a  snnniMy  of  the 
application:  the  oomplete  application  is 
availahle  for  a  ise  from  ettfaerihe  SBCs 
Public  R^erence  ftandi  in  person  or  the 
SEC's  coomiercial  copier  (SOfQ  231-8782 
(in  Muyland  (301)  2S8-4300). 

AppMcaat's  Raps  ssswtalieni 

1.  Applicant  is  primarily  engaged  in 
the  business  of  designiqg.  developing, 
marketing,  and  supporting  a  product  line 
of  systems  and  apiAications 
nncrocomputer  software  for  business 
and  professioncd  use,  both  directly  and 
through  controlled  foreign  companies. 
As  of  March  31, 1988,  Api^icant  had 
non-cash  short-term  investments  which 
would  be  classified  as  "investment 
securities"  of-$I70,e00,00a  or  38.7X  of 
the  book  value  of  Applicant's  total 
assets  of  $441,000,000.  Applicant 
believes  that  the  fair  market  value  of  its 
investment  securiGes  is  substantially 
less  than  40%  of  the  fair  market  value  of 
Applicanfs  total  assets  as  determined  in 
good  faiOi  by  Applicant's  Board  of 
Directors  in  accordance  with  section 
2(a)(41)(A)  of  the  1940  Act 
Neveithekss.  to  avoid  the  possibility 
that  it  might  be  classified  as  an 
investment  company  under  section 
3(a)(3)  of  4he  1040  Act  Apptioant  seeks 
an  order  declariAg  that  it  is  primarily 
engaged  in  a  non-investm«it  company 
business. 

2.  Applicant  was  founded  as  a 
partnership  in  1975.  Subsequently,  it 
was  incorporated  in  the  State  of 
Washington  on  fune  25. 1961.  and  on 
December  24. 19iB6,  Applicant 
reincorporated  in  the  State  of  Delaware 
by  merging  into  a  Odaware  corporation 
incorporated  hf  the  Applicant  for  that 
purpose.  Api^icant  made  its  initial 
pidilic  offering  under  the  Securities  Act 
of  HBS  OB  March  IS.  1986.  and  becune  a 
reporting  oempaay  nnder  tiie  Securities 
ExchanRB  Act  of  1034  on  Ike  same  date. 
Applicant's  oonnnea  stock  is  traded 
over-the<ooanter  on  tkx  NASDAQ 
Natipnal  Market  ^stem.  As  <rf 
SeptenilMr  28, 1087  (the  record  ^date  for 
the  moit  raoedt  diarsholders'  meeting), 
officers  «ad  4iwctqrs  of  the  Applicant 
held  47.7%  of  Applicant's  outstanding 
stock  and  Paid  Mkn,  a  feonder  of 
Applicaiit  whole  no  longer  affiKated 
witti  it  owned  an  addttional  19.'9%  of  fha 


through  ini 
volume  deal 
direct  mark( 
government 
universities. 


jj 

outstanding  stock.  As  of  March  31, 1968, 
Appliqant  h4«  7.027  shareholders  of 
record.         ! 

3.  Applicahl  markets  over  40  software 
products,  including  three  operating 
systems,  coinputer  language  products  in 
six  computer  languages,  and  business 
applications{^roducts  in  six  categ(»ies: 
word  procesdng,  spreadsheet,  file 
management  graphics,  communications, 
and  project  fianagement.  Applicant 
markets  andl  distributes  its  software 
products  domestically  and 
intemationalkr  through  both  the  Original 
Equipment  Manufacturer  ("OEM")  and 
retail  channels.  In  the  OEM  channel 
Applicant  gcf^erally  provides  an  OEM 
wiUi  master  bopies  of  systems  software 
and  documemation  which  the  OEM 
duplicates,  packages,  and  dtetributes. 
Domestic  ret^^il  marketing  involves  tfie 
distribution  t)i  Applicant's  packaged 
applications  |4oft«rare  products  primarily 
ndent  distributors,  large 
and  other  dealers,  and 
to  corporate  customers, 
ndes,  and  colleges  and 
itetnationai  OEM  and 
retail  marketilig  and  distribution  of 
domestic  anaiforeign  language  versions 
of  Applicant|4  systems  and  applications 
software  propucts  are  conducted 
through  ten  foreign  subsidiaries  and 
several  indebendent  sales 
representatif^s. 

AppUcanrs  ifgal  Analysis 

1.  NotwftiManding  that  the  fair 
market  vaM  jof  its  investment  securities 
has  at  times  joxceeded  40%  of  the  book 
value  of  the  jf\pplicant's  total  assets. 
Applicant  believes  it  is  primarily 
engaged  in  a|ion-inveatm«it  company 
business.  ^iMnfically,  Applicant  states 
that  it  is  in  tfcft  business  of  designing, 
developing;  ftarlceting  and  suppwting  a 
line  of  systeins  and  applications 
microcompat#r  software  for  business 
and  professiMial  use.  i^licant  notes 
that  in  deter^tining  whether  a  company 
is  primarily  a^aged  in  a  non-investment 
company  buf jness  the  ^C  considns  the 
foUowing  faolors:  (1]  The  company's 
histaricaldevjelepiBent;  (9)  its  public 
tept^naOBWta  of  policy;  0)  Aa  activity 
of  its  ofBcenf  ind  directoK*;  (4)  Jbe 
nature  of  its  fjresent  asfets:  and  (S)  the 
sources  of  il 

2,  During  A&pUcant's  twrive^y^ar 
history,  its  >llKt*  bave  been  devoted 
solely  towaroi  becoming  the  leading 
producer  of  nicrocooqrater  software. 
Applicant  is  |itnaware  of  any  puUic 
repiesentatio^  which  would  pMggest 
that  it  is  in  aW  business  otlwr  than  tfie 
microcoinpui^  sirftware  buainess.  Tlie 
prospectus  uisBd  in  Applicant's  March 
1966  public  (iffering,  its  reports  to 
shareholders,  and  its  fillings  with  the 
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SEC  are  all  focused  exclusively  on 
Applicant's  microcomputer  software 
business.  Moreover,  during  the  fiscal 
years  ended  June  30, 1966  and  1967. 
Applicant  spent  approximately  30%  and 
25%,  respectivdy.  of  its  net  revenues  on 
sales  and  marketing  that  focused 
entirely  on  Applicant's  microcomputer 
software  business. 

3.  Applicant's  directors  and  executive 
officers  dedicate  virtually  all  of  their 
efforts  toward  furthering  Applicant's 
efforts  in  the  design,  develoinnent. 
marketing,  and  support  of  its  Iwoad 
product  line  of  systems  and  an>lications 
microcomputer  software  for  business 
and  professional  use.  Managem^t  of 
Applicant's  investments  involves  less 
than  the  equivalent  of  two  full-time 
employees  out  of  a  total  of 
approximately  1.7S0  employees.  Further, 
on  a  fair  market  value  biasis  (as  opposed 
to  book  value).  ^q>licant  beUeves  that 
its  investment  securities  represent  far 
less  than  40X  of  its  total  assets.  In 
addition,  income  generated  bom 
Applicant's  investment  securities 
comprise  only  a  small  porti(m  of  total 
revenue  and  total  income.  Applicant 
reiwesoits  that  since  March  1986, 
income  from  investment  securities  has 
comprised  no  more  than  1.9%  of  total 
revenue  and  no  more  than  104%  of  total 
net  income. 

4.  Appbcahf  s  1966  i»ospectus 
indicated  that  the  net  proceeds  of  its 
March  1966  public  (Bering  would  be 
used  for  general  corporate  purposes, 
prindpaUy  working  capital,  product 
develcqmient,  and  capital  esqienditures. 
The  prospectus  also  stated  that  Ohe 
proceeds  might  be  used  to  acquire 
companies,  products,  or  expertise  which 
compliment  Applicant's  business,  and. 
pending  such  uses  the  proceeds  would 
be  invested  in  maricetable  securities. 
Applicant  represents  diat  the  proceeds 
of  tfie  offerii^  as  well  as  funds 
generated  from  operating  results^  have 
been  used  in  accordance  with  these 
representations.  Moreover.  Applicant 
has  identified  six  areas  where  it 
antic^Mites  substantial  cash  needs  in 
addition  to  its  aisable  cqieratiiig  cash 
requirements.  Iliese  «ix  areas  are:  (i) 
Expenditures  on  AppUcant's  domestic 
equipm^t  and  facilities:  (ii) 
expendrairea  on  its  foreipi  operations, 
including  capital  contributions  to 
several  oi  its  existing  foreign 
subsidiaries:  (iii)  possible  acquisitions: 
(iv)  investments  in  operating  companies, 
strategic  alliances,  and  joint 
developments:  (v)  possible  payment  of 
dividends:  and  (vi)  a  contingency  fund. 

5.  A|q)lioant  asserts  that  si^jecting  it 
to  ttie  iHOvisions  of  the  1940  Act  wovJd 
force  enormbus  changes  in  the  nature  of 


its  business,  create  duplicative  and 
unnecessary  protection  for  shareholders, 
cause  Applicant  to  present  financial 
iitformation  in  a  potentially  misleading 
format,  and  impose  upon  Applicant  the 
expense  of  burdensome  but  unnecessary 
regulation.  Consequently,  Applicant 
concludes  that  the  issuance  of  an  order 
declaring  that  it  is  primarily  engaged  in 
a  non-investment  company  business 
would  be  in  the  public  interest,  as  it 
would  resolve  any  uncertainties 
respecting  the  present  status  of 
Applicant  and  its  ability  to  effectuate  its 
business  plans. 

AppUcaot's  Conditions 

Applicant  agrees  that  if  the  requested 
order  is  granted,  it  will  continue  to 
allocate  and  utilize  its  accumulated  cash 
and  short-term  securities  for  bona  fide 
business  purposes:  and  it  will  refrain 
from  investing  or  trading  in  securities 
for  short-term  speculative  purposes. 

For  the  Commisaion,  by  the  Divition  of 
Investment  Management,  pursuant  to 
delegated  authority. 
looathaD  G.  KaH, 
Secretary.  ' 

[FR  Doc.  8fr-13e06  Filed  6-15-B8: 8:45  am] 
BNjjNa  ooos  Mte-ei-M 
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Fllnga  Under  ttM  PubUc  UUIfty  HokUna 
Company  Act  of  1935  ("Aet^ 

June  9, 1968. 

Notice  is  hereby  given  that  the 
foUowing  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to . 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amehdment(s)  thereto  is/are 
available  for  poblic  inspection  through 
the  Commission's  Office  of  Public 
Refwence. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the  . 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
July  5. 1968  to  the  Secretary,  Securities 
and  Ebicchange  Commission,  Washington, 
DC  20549.  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(s)  at  the  addressLes)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  riiould  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  diqmted.  A  person  who  bo 
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requeAs  ^U  be  notified  of  any  heariag, 
if  «ederad,  «ad  ml  4«G8(«e  a  copy  of 
any  naCce  or  older  iaaaed  in  4ic  matter. 
After  aaid  date,  tfae  appBoafion(^  fnd/ 
or  ^adawfioi^).  aa  filed  ar  a» 
aneaded.  BMy  be  panted  nd^ 
permMad  to  become  effective. 

American  Qectric  Poww  Con^iany  (70- 
7SIB) 

American  Electric  Power  Cen^any, 
Inc.  ("AEPT 1  Sttretmde  Plaza. 
Columbus,  Oliio  4S215,  a  regMered 
haiding  coanpany.  and  its  electaic  ntiBty 
subsidiaries,  Appalachian  Power 
Company.  40  Franklin  Road.  SW.. 
Roanoke,  Virginia  24011.  Columbus 
Sattfhem  Pomr  Company 
("Coluaiws").  215T4ortk  Frent  Street 
Galunlbiia.  Ohio  43215.  Indiana 
MioUgan  Pawer  Company,  One  Summit 
Square,  PX).  BaxflO.  Fort  Wayne. 
Indiana  48801,  Keatncky  Power 
Company.  1701  Central  Avenue. 
Ashland.  Kentucky  41101.  Kingspont 
Power  Company.  40  Franklin  Road.  SW., 
Roanoke.  Virginia  24011.  Michigan 
Power  Company.  P.O.  Box  418,  ISiree 
Rivers,  Michigan  49093.  Ohio  Power 
Company.  301  Cleveland  Avenue.  SW.. 
Canton,  Ohio  44701  and  Wheeling 
Power  Company.  51  Si^tleendi  Street. 
Wheeling.  West  Virginia  20003,  have 
filed  a  post-effective  amendment  to  their 
application-declarafion  pursuant  to 
sections  6(a).  6(b).  7  and  ia(b)  of  the  Act 
and  Rules  45  and  50  thereunder. 

By  order  dated  December  16, 1986 
(HCAR  No.  24264),  AEP  was  authorized, 
among  other  things,  to  make  capita^ 
contributions  to  its  subsidiary,        \ 
Columbus  and  Southern  Ohio  Electric 
Company,  now  Colombus,  from  time  to 
time  throu^  December  31, 1988  up  to  an 
aggregate  of  $25  million. 

AEP  now  proposes  that  the  amount  of 
capital  contributions  previously 
authorized  to  be  made  to  Columbus  be 
increased  from  $25  million  to  $40  million 
for  the  period  ending  December  31, 1988. 


(70- 


Miaaiaaipiii  Power  ft  Li^ 
7419) 

Mississippi  Power  &  Light  Compii 
("Company").  P.O.  Box  1640.  Jackson.' 
MissiaaSppI  38215-164%  a  subsidiaTy  of 
Middle  SeoOi  IftBities,  Inc.,  a  registered 
hokfing  oenq>any,  has  filed  a  post- 
effeolive  amendbnent  to  its  declaration 
paravant  to  aetitions  e(a)  and  7  of  6ie 
Act  and  Rule  8Q(a)(^  hereunder. 

As  previou^n^orixed  by  this 
Canuttisaien  (HCAR  No.  24528, 
Decenrtier  16, 1987),  Oe  Company  issued 
and  sold  on  Deceaiber  17, 1987  to  one 
institufimal  poFdMser  ("Purdiaser'*).  in 
a  diMct  placement  ^anaaction.  $75 
miffion  pifncipd  amount  t>f  the 
Comp^iy's  P^  Mortgage  Bonds.  14.40% 


Series  ^ae  December  1. 1992  ("1992 
Bondifl.  tinder  its  Mortgage  and  Deed  of 
Trust.  dMed  as  of  Septea^er  1. 1944.  h 
connecften  wMi  ^Ab  transaction,  tiie 
GMnpany  agreed  in  oie  Bond  Purchase 
A^nenfMHt  for  tne  199C  Bonds 
("AgreenMBf)  that  in  the  event  of  a 
dehidt  by  flie  Company  in  Ike  payment 
of  interest  on  or  principri  of  tiie  1902 
Bonds,  die  Conpany  would  pay  ^ 
Purchaaarauoh  amounts  aa,  when  taken 
together  wUb  the  iatareat  payable  on 
such  ovnrdaa  aoHMHits  under  Ae  terras 
of  the  IMSfioada  (iK  per  annum), 
woold  cansB  total  payments  to  be  made 
withvesped  toaodi  oveadoe  aasoants  at 
a  rale  of  lC40ft  per  annum  (t.e..  the 
Company  nndertook  to  pay  an 
additiand  8.40%  per  anmim  on  audi 
overdue  amouriU).  TbeOon^Mny  also 
undertook  to  use  its  best  efforts  to 
poovide  aeourity  for  this  additional 
obBgsftian.  anbiect  to  receipt  of 
Coiiiiisiun  authorization. 

The  Oampany  now  paoposes  to  saMsiy 
this  undflitaking  by  iaaoing  and 
deliveriqg  to  tin  Patcfaaaer  a  general 
and  adinying  mortgage  bond 
("CoHatenl  fiend")  to  be  isaued  under 
the  Company's  Mortgage  and  Deed  of 
Truat  dated  as  of  Febroiny  1.  isei  ("1968 
Mor^gage^j. 

The  CoUateraiaMdarill  be  iasued  in 
the  principal  amount  of  $12.6  million, 
will  bear  interest  at  the  rate  of  &40X  per 
annuak  and  will  mature  on  December  1. 
1992.  Prior  to  defaults  by  ike  Company 
on  payment  (when  due)  of  princq;>al  of 
the  1982  Bonds  and  payment  (for  15 
days  afiar  it  is  doe)  of  interest  on  the 
1992  Bonds.  &e  Conyany's  paymmit  <tf 
interest  on  the  1902  Bonds  is  a  complete 
credit  against  the  Company's  obligations 
to  pay  principal  of  and  interest  on  tfae 
Collateral  Bood.  Thereafter,  payments 
on  the  Collateral  Bond  will  faoj«goired 
only  to  the  extent  that  payments  made 
under  the  tarns  of  the  1982  Bonds  and 
the  Agreement  do  not  frilly  satisfy  the 
Company's  oUigations  under  the 
Agreement  The  CoUateral'Btmd  ytjJl  be 
deemed  to  be  retired  in  wbola4von4ba 
earlier  of  reGr«nent  or  redam^an  in 
whole  of  Oie  1902  Bonds  or  cwtain 
transZers  of  the  1992  Bonds  by  the 
Purchaser.  The  CoQateral  Bond  wiU  be 
issued  on  the  basis  of  cumulative 
Deferred  Grand  Gulf  1  Costs,  as  defined 
in  the  1988  Mortgage,  recorded  on  die 
Compan/s  books. 

The  ConyMuiy  requests  an  exception 
from  the  compotifive  bidding 
requirements  of  Rule  SO. 

at  si  (78- 


Eastern  Utfflties  Associates  ("EUA'l. 
a  registered  holding  company.  One 
Liberty  Square.  Boston.  Massadrasetts 


02107.  its  snbsiAariei.  Bladcstone 
Valley  Qectric  Company  ("Bladkslone"). 
Washington  Highway,  Uncohi.  Rhode 
Island  02885,  EUA 'Service  Coipotatien 
("EUA  Service*!,  750  West  Center 
Street  P.O.  fiox  549.  IVest  M^gewater. 
Massachusetts  DZSTt,  and  its  proposed 
whofly  owned  subsidiary,  EUA  Ocean 
State  Corporation  rOcean  Stated. 
WashiDgton  Ifiglhway.  lincoln.  Rhode 
Island  tBBBS.  liave  filed  a  }<dnt 
applicafion-declarafian  wdfh  New 
England  Electric  System  {TIEESI.  a        i 
regirtered  holding  compHny.  its 
subsidiary.  NewEogland  Power  Service 
CoBipaay  rftEPSCOT),  both  located  at 
25  Researdi  Drive,  Westborough, 
Massaduisetls  01SB2,  and  its  proposed 
wholly  owned  subsidiaiy,  Narragansett 
Energy  Resources  Company 
("Resources").  280  Melrose  Street 
PBOvidance.  Rhode  Island  02901 
pursuant  to  sections  6(a),  7, 9(a),  10. 12 
and  13(b)  of  the  Act  and  Rules  42. 43, 45, 
and  48  fiiareunder. 

EUA  and  NEES  each  proposes  to 
oiganize,  aoqniie  the  ciqiitd  stock  ot 
and  piBvide  initial  financing  fior  a  new 
wh^ly  owned  SMbaidiary.  Ocemi  State 
and  Reaooroes,  respectively.  It  is 
proposed  that  EUA  aoquire,  from  time  to 
time.  Bome  or  aH  of  ibe  Mithoriced 
capital  stock  of  81888  ahares  of  Ocean 
State  common  stock,  par  value  $1.00  per 
share,  at  a  price  of  $100  per  share  for  an 
aggregate  purdiase  price  not  to  exceed 
$80OX0a  It  is  prapoaed  that  NEBS 
aoqnire,  from  time  to  time,  aome  or  aH  of 
the  outhorizad  capital  stock  of  8.000 
shares  of  common  stock,  par  vahie  $14)0 
per  share,  at  a  price  of  ^<000  per  share 
for  an  aggregate  purchase  price  not  to 
exceed  $8j008^000. 

EUA  and  NEES  both  request 
authorisatian4o  provide  a  continuing 
source  of  capital  for  their  subsidiaries, 
throat^  Apifl  88, 1902,  as  extendaUe  by 
Foroe  Ma)e«ire  Brents  as  defined  in  the 
GE  construction  contract  ("Buyout 
Date*!,  in  Ae  form  of  porcbases  of 
common  stock,  capital  contributions, 
loans  and/or  advances,  pursuant  to 
capitsi  frinding  agreements,  provided, 
the  aggregate  araeont  of  afl  investments 
(including  porchaaes  of  conoaon  stodc) 
shsH  not  exceed  $90  mfflion  and  $25 
million,  respectively. 

Both  Oocnn  State  and  Resources  each 
request  authorization,  Ibraii^  tiie 
Buyont  Date,  to  repnrdiase  tfieir 
common  stock  from  'flielr  respective 
parent  companies  and  pay  dividends  out 
of  their  c^iStalto  reduce  tiie  amount  of 
EUA's  or  NESS'S  equity  investment 
respectively. 

Ocean  State  and  Resources  have  been 
formed  for  (he  purpose  of  participating 
as  general  partners  In  Ocean  State 


Fmdmal  Batftim  /  Vai.  ^  Alo.  lie  V  Thuaday.  June  K.  ttei  /  mtnes 


Power  ("(DiSP'4.  a  partnership  fennedto 
coDBlruct^  own,  aad  operate  a  combined 
cycle  eledlHc  gemtatkig  laaility  to  be 

Ocean 'St^  proposes  lo  acquke  a  25% 

equity  unseat  andHesouRes  j»qposes 

j  to  acguir4  |b  V0%  egui^Jntereit  in  OSP. 

It  18  prc^osed  that  OSP  will  purchase 

ifisistiiig  of  approximatdy  40 

k  Blackstone  al  a  price  of 

Bly^.B  mfllion.  EUA  Service 

~JO  propose  to  provide  certain 

incidental  Services  for  OSP  at  cost  in 
accoidani^^A'Aie  Coramissioni's 
nries. 

Tor  the'CdnimiMlon..1)y  (he  Diviiion  of 
Investmentltanagement  pursuant  to 
•eiegrtad^Mhority. 
lonathaa-Cikati. 
Secretary. 

IFRDoc  a»«3e02  Filed  B-1S-«B;  B:45  amj 
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(RaL  Ma  l^^«M8e;  lit^SSI] 

FiHng  Un^r  Mm  J>ublic4Jlill|y  HoMbM 
CompMiyjict  of  ISSS  rAol") 

June  9,  IMML 

Notioe  ighetebygiwB  that  the 
following  raiitg  has  been  made  with  the 
Commissini  piinwnt  to  provisions  of 
the  Act  and  niles  promulgated 
theieuadvi  All  interested  persons  are 
referred  to  the  declaration  for  conqilete 
datements  of  the  proposed  transactions 
summarized  below,  "nut  declaration  and 
any  amendments  thereto  are  available 
for  pnUic  jl^ispection  flmnigh  Ae 
Commissi^'s  nffice  of  PabUc  Reference. 

Interestejl  persons  nvidring  to 
'Comment  ot  request  a  heating  on  the 
dedaratio^  Should  sdbmit  their  "viewB  in 
writing  by]  |dy  5. 1986,  to  ^  Secretary. 
Securities  I9nd  Exchange  Ckmnnission, 
Washington,  DC  20S4S.  and  serve  a  copy 
on  the  ded^rant  at  the  address  specified 
below.  Prodf  of  service  fby  affidavit  or, 
in  case  of  tm  attonieyHit-law,  by 
«ertificale}  ehevld  be  filed  widi  tiie 
request.  Aqy  request  for  fleering  shall 
identify  qi^ci&calty  the  issues  of  fact  or 
law  that«ie^Aa|Mtad.  Ayersen  wko  so 
saquestsfiM  be  noifiedtif  any  hearing, 
" — ' — ''.|iad^MfllTCoeiveaoopyt>f 

'order  wsned  in  the  matter. 

,^Jte.  the-decianrtien.  as  filed 

or  as  amenled.  amy  be  permitted  to 
beoome  affiotive. 

National  F^  Gas  Conipany  (70-7519) 
SmnilBuie«taaWi«oe  cffTfeivosalT* 
lasoB  and  Mlt^ifDoioD  Slodc  to  DKV 
PnnoBnt  t6' Exoqifion  Thm  Gonpetlthre 
Bidding.  OMer  Audioihdos  SdHdtafion 
ofr     '  *•  • 


saquestsm^be 
ifardeied.|iad« 

After«aid^te.l 


National  Fuel  Gas  Compmy 


("NBtieBal''J,30«aoksEetter«aza.  New 
York.  Mew  York  teuz  a  lefisterad 
holdiogicanfuif .  hasififed*  dedaiation 
pursuat  to  sadions  afaj  and  7  of  4ie 
Act  and  Jhdes3Q(a)(S)aa)dse 
thereunder. 

A  Bofice  was  Issued  hy  fhe 
Commlssien  on  May  19, 1988  ^CAR 
NO.  24948),  in  which  National  proposed, 
aaoqg  .other  Aings.  that  participate  in 
islalioaal's  Oiwidend  Jteinvestment  and 
Stook]>uK9iaseJ4an.as«Baended  ("New 
Plan"),  May  elect  to  raoeive  at  lehiveet 
cash  dividends  en  all  or-apoiHoa  di 
common  stock  and/or  to  make-optioaal 
cash  purchases  of  National's  common 
stock.  Because  of  administrative  and 
technical  dBfficultiaB.lIati<Mialhas  now 
amended  its  dedacation  to  delete  bora 
the  New  Plan  fhe  option  to  receive  or 
reinvest  cash  dividends  on  a  portion  of 
common  stock.  In  all  other  respects,  the 
New  RUuuenainavBohanged  and  is 
restated  herein  by  reference  to  the  May 
19.  IflBSiwtioe. 

Nafional  proposes  to  solicit  the 
participation  of  each  holder  of  record  of 
National's  cobdob  stock  hi  4ie  New 
nan.  as  amended,  %y  raailhig  of  a 
prospectus  and  an  anlliurizationform. 
Future  shareholders  and  nonparficipants 
may'beinfarmed  df'Sie  New  Ran,  as 
amended,  by  remailing  of  the  prospectus 
and  authorization  form,  hy  occasional 
araiooncements  in  company 
publications  or  by  other  means.  National 
requests  that  the  effectiveness  of  its 
declaration  with  respect  to  solicitation 
of  (he  participation  of  its  exising 
common  riiar^olders  in  fte  New  Plan, 
as  amended,  by  the  mailing  of  flie 
prospectus  andeuthorization  fionn  be 
accelerated  as  provided  in  Rule  62. 
National  proposes  to  mail  the 
prospecitns  and  autiiorization  form  to  its 
shareholders  on  or  about  ]une  10, 1988. 

It  appearing  to  the  Commiasian  that 
National's  declaration  regarding  the 
proposed  aelicitation  of  its  duraholdetB 
by  mailii^  of  the  proepeotus  aad 
authorization  {am  shonhl  bepennitled 
ke  beoane  efiacfive  fbi<bwMi,  pursuant 
to  Rule  62: 

It  is  ordered,  (hat  the  dedlaration 
regarding  the  solicitation  of  the 
participation  of  its  esdstiag  common 
stockhcilders  in  fhe  New  Plan,  as 
amended,  by  mailing  d  the  prospectus 
and  authorization  fona  be.  and  hereby 
is.  premitted  to  become  effective 
forthwith,  pursuant  to  Rule  82  and 
subject  te  tbe  terms  and  conditions 
prescribed  in  Rule  24  under  the  Act. 


For  tic  CaBaiiiMiaa,by  AeOitWon  er 
InvealBKntMana9eineat.puisaBaiaa 
delegalad  4ualiafity. 

.CKaiB, 


(FlOoc  »4iemvii«d  t-JIS-aa;  MS  mO 


SMALL  BUSINESS  AOHIMSTRATJON 
Rngtonini  MvtMnrCounel  MMflng; 


The  U.S.  Small  Business 
*•*-'""*—*'—  f  HQiim  'iTI  ftdiioPTj 
QounoilJaaBtadiBihefeographical  area 
of  Cedar  Rapids.  wiiU  held  a  public 
meeting  at  9A)  ajn..  an  Monday,  fufy  18, 
1988.  at  the  Farmers  State  Bank.  <9C  Cast 
Clark  Street,  Hiawatha.  Iowa,  to  discuss 
such  matters  as  maybe  preseiftedby 
members,  staff  of  the  U.S.  Smefl 
Business  Administration,  or  otiiers 
present. 

For  further  information,  write  or  call 
Francis  P.  Emery,  Acting  INstrict 
Director,  U.S.  Small  Business 
Administration.  373  <](^ms  Road  t<ffi., 
Cedar  Rapids,  Iowa  52402-3aiB-<31ft) 
399-2571. 
JeanJCNoirak. 

Dkeotor,  Offioe  of  Advisory  Councils. 
June  10,  IBBB. 

^BR  Ooc.  «-aas«5  nied'6-l&'8B;  8:45  am] 


CePAimiEIITOF  TRAMSPORTATION 
Coast  Guard 

(C0DI»'««21 

Maating  ofVia  TarthiMp  Wortdng 
Group  for  tha  Subconrnittlaa  on  Vapor 
Control,  Chamleal  Transportation 
Advisory  Conmilttaa 

AOmcv:  Coast  Guard.  DOT. 

acTIOH:  Notice  of  meeting. 

SUHMART:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Commiltee  Act 
{Pub.  L.  9(2-463;  5  U&C.  App  i).  mMice  is 
hereby  given  of  a  meeting  erf  the 
Tankship  Working  Group  fior  the 
Suboemmitlee-on  Vaper-Cankvl  of  She 
Chemical  Tranaportation  Adsaaory 
Committee  (CTAC).  The  Suboeniaittee 
is  considering  ji^uireaants  JEortaiik 
vessels  and  waterfront  ifocttities  which 
use  vapor  control  systems.  The  purpose 
of  the  wnUng  gBDup  is  io  develop 
recommended  sa£efy  nqmreneals  fm' 
vaper  contnl  systems  an  taidcships.  The 
meefing  will  bebehl  on  Thursday,  June 
30. 1988  in  Aean  1308.  U^&  Ooast  Guard 
Headquarters.  2100  Second  Street.  SW.. 
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Washington,  DC.  The  meeting  is 
scheduled  to  begin  at  9:30  a.m.  The 
working  group  will  be  developing 
working  papers  on  new  topics  from  the 
Subcommittee's  Work  Plan.  AttendanCie 
is  open  to  the  public.  Members  of  the 
public  may  present  oral  statements  at 
the  meetings.  Persons  wishing  to  present 
oral  statements  should  notify  the 
Executive  Director  of  CTAC  no  later 
than  the  day  before  the  meeting.  Any 
member  of  the  public  may  present  a 
written  statement  to  the  Subcommittee 
at  any  time. 

POR  RINTHER  MFOMIATION  contact: 
Lieutenant  Commander  R.H.  Fitch,  U.S^ 
Coast  Guard  Headquarters  (G-MTH-1), 
2100  Second  St.  SW.,  Washington.  DC 
20593-0001,  (202)  287-1217. 

Dated:  June  10, 198a 

|J>.S(i|MS. 

Rear  Admiral.  US.  Coast  Guard.  Chief.  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc  88-13642  Filed  6-15-88;  8:45  am) 


[CGOtS-43] 

Lovver  Mississippi  River  Waterway 
Safety  Advisory  Committee  MeetiiiQ 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub.  L 
92-403: 5  U.S.C.  App  I)  notice  is  hereby 
given  of  a  meetii^  of  the  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee.  The  meeting  will 
be  held  on  Tuesday.  July  12. 1988.  at  the 
U.S.  Coast  Guard  Support  Center,  4640 
Urquhart  Street.  New  Orleans,  LA  at 
9:00  a jn.  Hie  agenda  for  the  meeting 
consists  of  the  following  items:         i 

1.  Call  tQ  order. 

2.  Minutes  of  the  12  April  1988 
meeting. 

3.  Impact  of  1988  Revetment 
Construction  on  the  Mississippi  River 
Temporary  Anchorage  Areas. 

4.  National  Weather  Service 
capabilities  of  weather  channel 
broadcasts. 

5.  Respome  report  to  questionnaift  on 
RACON  installed  on  the  Greater  New 
Orleans  Bridge. 

e.  State  of  Louisiana's  proposal  to 
(fiscontiiine  fog  signals  on  Kfissistippi 
River  Bridges' 

7.  Update  on  Group  New  Orleans 
ability  to  monitor  and  broadcast 
channel  87/16. 

8.  Sectorization  of  bridge-to-bridge 
radio  on  the  Mississippi  River. 

9.  Line  of  demarcation  between  Inland 
and  International  Rules  of  the  Road. 

The  purpose  of  this  Advisory 
Committee  is  to  provide  consultation 
and  advice  to  the  Commander,  Ei^ti 


Coast  Guard  District  on  all  areas  of 
maritime  safety  affecting  this  waterway. 

Attendance  is  open  to  the  public^ 
Members  of  die  pubUc  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Commander  G.  A.  Bird. 
USCG.  Executive  Secretary,  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee,  C/O  Commander. 
Eighth  Coast  Guard  District  (oen),  Room 
1141.  Hale  Boggs  Federal  Building.  SOO 
Camp  Street  New  Orleans.  LA  70130- 
3396.  telephone  number  (504)  580-6234. 

Dated:  )une  8, 1968. 
A.R  Henii. 

Captain,  U.S.  Coast  Guard  Commander,  8th 
Coast  Guard  District,  Acting. 
[FR  Doc  a»^13«41  Filed  6-15-86;  8:45  am] 
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Federal  HIglmay  Administration 

Environmental  impact  Statement; 
Lancaslsr  and  Chester  Counties, ' 


AOENCV:  Federal  Highway 
Administi-ation  (FlfVVA).  DOT. 
action:  Notice  of  intent 


:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  pressed  highway  project 
in  Lancaster  and  Chester  Counties. 
Pennsylvania. 

kTioN  contact: 


Philibert  A.  Ouellet  District  Engineer. 
Federal  Highway  Administration.  228 
Walnut  Stivet  P.O.  Box  1086. 
Harrisbuig.  Pennsylvania  17106-1068. 
Telephone:  (717)  782-3461 
or 
Philip  D.  Miller.  Project  Manager, 
Pennsylvania  Department  of 
Transportation.  21st  ft  Herr  Streets, 
HaiTisburg.  Pe&iuylvaniff  17103-1806, 
Telei^one:  (717)  783^149. 
WmSMBITAIIV  a^OIIATION.  The 
FHWA  in  cooperation  with  die 
Pennsylvania  Department  of 
Transportation  (PennDOT)  will  prepare 
separate  ^vironAental  Iinpact 
Statements  to  evaluate  alternatives 
which  provide  a  viable  means  of 
relieving  traffic  congestion  on  U.S.  30 
from  the  end  of  the  bypass  around  die 
City  of  Lancaster,  Lancaster  County  to 
the  end  of  the  bypass  around  the  City  of 
Coatesville.  Chester  County  and  on  TJR. 
23  from  U.S>  30  to  the  area  of  New 
Holland  in  Lancaster  County. 

Concurrent  with  the  develOpiAent  of 
the  alternative,  various  types  of  data 
will  be  gathered  i^ch  will  delMaibe  the 


study  area  as  it  relates  to  the 
alternatives.  Typical  data  will  include 
but  not  be  limited  to  the  following: 
Socioeconomic  and  land  use.  the  Amish 
community,  effects  on  cultural/ 
archeological  resources:  agriculture,  soil 
erosion,  changes  in  traffic  patterns, 
changes  in  air  and  noise  levels;  business 
and  residential  relocations,  wetiands 
impact  toxic  waste  sites,  vegetation  and 
wildlife,  surface  and  groundwater 
quality  and  utilities. 

Letters  describing  and  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal,  state  and 
local  agencies,  and  to  private 
organizations  and  citizens  who  express 
interest  in  the  proposal.  Scoping 
meetings  are  planned  with  the 
concerned  agencies  for  September.  1988 
and  public  meetings  will  be  held  in  the 
area  during  the  faU  of  1988  and 
throughout  the  study  process.  Public 
notices  of  the  tidie  and  place  of  these 
meetings  and  any  requi^  public 
hearings  will  be  provided.  Public       ' 
involvement  and  inter-agency 
coordination  will  be  maintained 
throughout  the  development  of  the  EIS. 

To  insure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  that  all  significant  issues 
are  identified,  comments  or  questions 
concerning  this  issues  are  identified, 
comments  or  questions  concerning  this 
action  and  the  EIS  should  be  directed  to 
FHWA  at  the  address  provided  above. 

A  Notice  of  Intent  was  previously 
published  in  the  Fedeial  Register  on 
February  27, 1987  describing  the  two- 
phase  approach  to  identify  and  evaluate 
alternatives.  The  initial  phase  of  this 
process  identified  potential  alternatives 
to  be  located  through  the  study  area 
based  on  traffic  demands,  general 
engineering,  socioeconomic  and 
environmental  consideration. 

As  a  result  of  this  initial  phase  a 
preliminary  Alternative  Analysis  Report 
was  iwepared  to  identify  and  evaluate 
alternatives  which  would  provide  a 
viable  means  of  relieving  traffic 
congestion  on  both  Ttaffic  Route  23  and 
U.S.  ao.  As  a  resiilt  of  the  preliminaiy 
Alternative  Analysis.  sensitivUy  to  the 
Amish  oominunity  and  public  input 
separate  Environmental  Impact 
Statements  will  be  prepared  for  Traffic 
Route  23  and  U.S.  3a 

Alternatives  under  consideration  for 
Traffic  Route  23  include  (1)  do  nothing 
and  (2)  constructing  a  four-lane  limited 
access  tdg^way  on  new  location. 

Alternatives  under  consideration  for 
U.S.  30  include  (1)  do  noUiing:  (2) 
widening  the  e}dsting  three-lane 
hil^way  to  five-lanes  and  (3) 
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constructing  a  four-lane  Uniled  aooeH 
highway  on  new  location. 

(Catalog  of  Daderal  Domestic  Assistance 
Program  Number  20.3K,  W^wy  He— otdi. 
Planning  and  Construction.  The  regulations 
implementing  lExecutive  Order  12372 
regarding  iataKgovenuBantal  consulUHon  on 
Federal  prog^f  ms  aadacUvitiM^ppiy  to  this 
program.) 

Manuel  A.  Mttks, 

Division  Adifiinistrator,  Harriaburg,  Pa. 
(FR  Doc.  88-^>54e  Filed  6-15-88;  8:45  am] 
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UNITED  SItATES  TRADE 
REPRESEH7ATI¥E 

(Dock«tlla.i|»i-67] 


KomA 


%  of  tSedlon  301 


Its 


!  «f  die  United  States 
Trade  ReprjeiBentative. 
action:  Nonce  of  decision  to  initiate  an 
investigafiqa  under  Segtion  301. 

summary:  iHiEsuant  to  19  U.S.C.  2X11, 
the  U.S.  Trade  Ttepesentalive  lias 
detennined  to  initiate  an  inveStigatian  of 
the  Republ^  of  Korea's  Policies  and 
practices  Mdth  reqpect  to  die 


importation,  distribution  and  sale  of 
wine  products. 

EFFECnvi  OATi:  lune  11, 1988. 
TOR  FURTMR  W»ORMATI0W  CONTACT 
Catherine  Held,  Asssodate  Ceaeral 
Counsel  (2IB)  395-3432,  OfRce  of  die 
U.S.  Trade  RspteeomaUve,  «P  ITdi 
Street  NW.,  WaArngton.  DC  3080t. 
wmmmmmmmf  wmnucuwt.  On  April 
27. 1988,  die  Wine  Institute  and 
Association  of  American  Vintners  filed 
a  petition  under  section  302(a)  of  the 
Trade  Act  of  1974,  as  asiended  ('Trade 
Act"),  alleging  that  the  Government  of 
the  Republic  of  Korea  engaged  in  acts, 
policies  and  practices  diat  are 
unreasuiiable  tn  disui'iuiliiate  agauisl 
imports  andtendanoriestrict  US. 
commecce.  The  impart  barriers 
complained  of  include,  among  others:  (1) 
llie  combination  of  a  160  percent  tariff 
applied  %o  table  wines  and  a  fuota  on 
in^arts,«natii)g  aprice  escidation 
throng  die  distributioB  system  that 
prevents  impoited  wine  from  bang  price 
competitive  with  desBesticallyprDduoed 
wine  and  other  alooholic  beverages:  (2) 
an  absolute  ban  on  imports  of  sparkliqg 
wine,  wine  coolers,  brandy  and  desseil 
wines,  and  non-grape  wine  such  as 
ciders;  (^  ladieling  and  padcaging 
requirements,  certification  procedures, 
licensing  and  distribution  restrictions 


I  capitalisation 
requirements  that  impede  access  to  the 
Korean  market. 
On  June  il,  1988,  die  U.S.  Trade 

Bapra—ntn^ny  {ntHata<l  an  investigation 

of  the  Korean  government's  policies  and 
practtoes  affsding  efforts  to  obtain  fair 
andaquitable  access  to  the  Korean  wine 
maiket  USTR  will  request  consultations 
widi  die  Government  of  the  Republic  of 
Korea,  as  required  hy  section  303(a)  of 
die  Trade  Act 

USTR  will  seek  information  and 
advice  from  the  petitioner  and  the 
appropriate  representatives  provided  for 
under  section  135  of  the  Trade  Act  in 
preparing  the  U.S.  presentations  for  such 
consultations.  Any  interested  person  is 
invited  to  submit  comments  on  the 
issues  raised  in  the  petiticm.  Comments 
should  be  filed  in  accordance  with  the 
reguUtions  at  15  GFR  2006.6  and  are  due 
no  later  dian  July  6, 1966.  Comments 
must  be  in  English  and  provided  in 
twenty  copies  to:  Chainnan,  Section  301 
Committee,  Room  223.  USTR,  600 17di 
Sti«et,  NW.,  Washington,  DC  20506. 
Judith  HipplerBello, 

General  Counsel,  Chainnan,  Section  SOI 

Committee. 

(FR  Doc.  88-13756  Filed  6-15-88;  8:45  am] 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


EQUAL  EMPLOYMENT  OPPOfrTUNfTV 

DAT!  AND  TIME:  Monday,  June  2a  1988. 
2K)0  pjn.  (eastern  time). 
place:  Clarence  M.  Mitchell.  Jr.. 
Conference  Room.  No.  200-C  on  the 
Second  Hoor  of  the  Columbia  Plaza 
Office  Building,  2401  "E"  Street.  NW.. 
Washington,  DC  20507. 
STATUS:  Part  of  the  Meeting  will  be 
Open  to  the  Public  and  Part  will  be 
Closed  to  the  Public. 
MATTERS  TO  BE  CONStDEREO: 

Open  Session 

1.  Announcement  of  Notation  Vote(s) 

2.  A  Report  on  Commission  Operations 

(Optional)  I      j 

Closed  Session 

Litigation  Authorizabon:  General  Counpel 
Recommendations  -  <{•-,':  f 

No(«^— Any  matter  not  discussed  or  ' 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  pubUsUng  notices  on 
the  BEOC  Conmission  meetings  in  the 
FodanI  Kagialar.  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.  Please  telephone  (202)  634-6748  at 
all  times  for  information  on  these  meetings.) 


..  ■;. 


CONTACT  PBISON  FOR  MORE 

iNFORMATlow:  Frances  M.  Hart 
Executive  Officer.  Executive- Secretariat 
on  (202)  634-6748. 

Date:  June  13, 1988. 
Fkanoes  M.  Hart 

Executive  Officer,  Executive  SecretarioL 
(PR  Doc.  88-13706  Filed  6-14-88: 2:26  pm] 
imiltm  COOC  S7HMS-M 

FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NOJ  88-13124. 

PREVKHISLV  ANNOUNCED  DATE  AND  TIME: 

Thursday,  June  16, 1988.  lOKX)  a  jn. 

THE  FOLLOWINO  ITEM  WAS  ADDED  TO  THE 

AGENDA:  Draft  Advisory  Opinion  1988- 
25-^obert  F.  Bauer  on  behalf  of 
General  Motors  Corporation. 

DATE  AND  TIME:  Thursday,  lune  21. 1988, 
10KX)a.m. 

place:  999  E  Street  NW..  Washington. 
DC 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  discussed: 

ConpUance  matters  pursuant  to  2  US.C. 

437g. 
Audits  conducted  pursuant  to  2  U.S.C.  437g, 

438(b).  and  Title  28,  U.S.C 
Matters  concerning  participation  in  dvil 

actions  or  proceedings  or  arbitration. 


Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  June  23, 1988, 
lOKWajn. 

place:  999  E  Street  NW.,  Washington. 
DC.  (Ninth  Floor). 

status:  This  meeting  will  be  dosed  to 
the  public. 

MATTERS  TO  BE  CONSWBIED: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Eligibility  Report  for  Candidates  to  Receive 

Presidential  Primary  Matching  Funds. 
Dole  for  President  Committee.  Inc.— Payment 

of  Costs  for  Production  of  Compatible 

Computer  Tapes  to  be  Used  During  Audit 

Fieldworic 
Draft  AO 1988-22— )•  Miles  Raid  on  behalf  of 

San  loaquin  Valley  Republican 

Associates. 
Draft  Notice  of  Proposed  Rulemaking: 

Extension  of  (Sedit  and  Debt  Settlement 

by  Corporate  and  Noncorporate 

Qeditors  (11 CFR  114.10  and  Proposed 

110.9). 
FEC  Drug-Free  Woricplace  Program. 
Routine  Administrative  Matters. 

PERSON  TO  CONTACT  POR  INFORMATION: 
Mr.  Fr«d  Eiland.  Information  Officer. 
Tele^one:  202-376-3155. 
MaiyW.Deve. 

Administrative  Assistant 

(FR  Doc.  88-13756  Filed  6-14-88;  3:57  pm) 
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This  section^  the  FEDERAL  REGISTER 
contains  edituhii  oorractiont  of  pravtousiy 
pubKshed  Presidential.  Rula.  Profweed 
Rule,  and  ruice  documents  and  volumes 
of  the  Code  bf  FMenri  Regulations. 
These  corrabilons  are  prepwed  by  the 
Office  of  th4  [federal  Register.  Agancy 
prepared  coty^ctions  are  issued  as  signed 
documents  and  appear  in  the  appropriato 
document  cap#gories  elsewhere  In  the 
issue. 
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DEPARTHQkr  OF  AGRICULTURE 

Agricultural  Markvtina  SarviM 

7CFRPart*p6 

[DOCtot  Na  iiifrfV-«M)56IRl 

NactarinM  ^Irown  In  CaWomia;  Siie 

Raquirainai^  and  Maturity 

Ri 


Correction 

In  rule  di 
on  page! 


;«ment  88-12038  beginning 
.   „         J$  in  the  issue  of  Friday, 
May  27, 1988,,  make  the  following 
correction: 


;J™, 


§916.356 

On  page  10^2.  in  the  third  column,  in 
S  916.356(a)(!lj)(i),  in  the  table,  under 
"Colunm  B  Elmturity  guide",  the  last 
entry  should!  read  "G". 

BHJJNQ  OOOE  1MMM> 


DEPARTyENT  OF  COMMERCE 
National  Oeaanie  and  Atmoapharic 


50CFRPart2S3 
[Docket  No.  70905-6067] 

Intar Juriadictional  Fiaharias 

Correction 

In  rule  document  88-12557  beginning 
on  page  20323  in  the  issue  of  Friday. 
June  3, 1988,  make  the  following 
corrections: 

1.  On  page  20324.  the  formula  now 
appearing  in  the  second  column,  should 
follow  the  last  line  in  the  third  column. 

S2S3.3    [Corredad] 

2.  On  page  20328.  in  S  253.3(a)(1),  the 
formula  appearing  in  the  second  column 
should  be  removed.  In  the  third  column, 
in  paragraph  (a)(1)  insert  "A%  -|-  B%  /  2 
=  state  percentage  used  to  determine 
State's  share  of  the  total  available 
funds"  after  the  second  formula. 
aaxMQ  oooc  itoMim 


DEPARTMENT  OF  DEFENSE 
48CFRParta227 

Fadaral  AoquWtlon  Ragulatlon 
Supplamant;  Patanta,  Data  and 
Copyrlghta 

Correction 

In  rule  document  88-12621  beginning 
on  page  20632  in  the  issue  of  Monday. 


Pedsfai  R^Mer 

VoL  53.  No.  116 

Thursday.  )une  18,  1968 


June  6. 1988.  make  the  following 
correction: 

On  page  20632.  in  the  third  column, 
amendatory  instruction  1  should  read  '1. 
Subpart  227.4  is  corrected  by  correctly 
revising  sections  227.481  through 
227.481-2  to  read  as  follows:". 

BKIMQ  eOOC  1MS«M> 


DEPARTMENT  OF  DEFENSE 
48CFRPart252 

Fadaral  AoquWtlon  Ragulation 
Supplamant;  Contracting  WNh  Smal 
Diaadvantagad  Bualnaaa  Conoama, 
Hiatoriealy  Rack  Colagaa  and 
Unhrarsltiaa,  and  MInortty  Inatitutiona 

Correction 

In  rule  document  88-12822  beginning 
on  page  20626  in  the  issue  of  Monday. 
June  6. 1988,  make  the  following 
correction: 

252.219-7000    [Corrected] 

On  pa^  2063a  in  the  third  column,  in 
section  2S2.210-700a  in  paragrairii  37.  in 
the  first  line.  "251.219-7000"  should  read 
"252.219-7000". 
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Part  II 


Department  of  Labor 

"'       "      '  ■  -        -  -    ■ 

Occupational  Safety  and  Health 
Administration 


29  CFR  Part  1928 

Concrete  and  Masonry  Construction 
Safety  Standards;  Final  Rule 


Zaan.  Fndawl  "-gf-*"  j(  VoL  Mw  K*>.  IM^  Thareday.  June  16.  1968  /  Bttles  and  RegulatJom 


DEPAfnilENT  OF  LABOR 

Ooeupational  Safety  and  Haaitti 
AdniMstration 

29  CFR  Part  1926 
[DodntNaS-MIA] 


Concfvte  and  Maiomy  Conatnictlon 
Satatyr 


aocncy:  Occupational  Safety  and 
Health  Administration,  Labor. 
action:  Final  rule. 


:  This  rale  revises  OSHA's 
safety  standards  for  Concrete  and 
Masonry  Construction  (formerly 
Concrete.  Concrete  Fonns,  and  Shoring) 
located  in  Subpart  Q  of  29  CFR  Part 
1928.  The  rule  corrects  problems  related 
to  the  existing  regulations,  including 
ambiguities,  redundancies,  and  gaps  in 
coverage.  Additionally,  reference  to  the 
American  National  Standard  A10.9- 
1970,  "Safety  Requirements  for  Concrete 
Constraction  and  Masonry  Work,"  has 
been  removed  and  the  applicable 
requirenwDt*  from  tlu*  stmdatd  and  the 
more  recent  ANSI  Standard  for  Concrete 
and  Masonry  Work,  ANSI  AlO.9-1983, 
have  been  evaluated  and  used  in 
developing  this  final  rule.  The  revised 
rule  is  intended  to  reduce  occupational 
fatalities- and  iniurie*  in  concRte  and 
maaouy  caastractioa  waric  | 

EFFCCTWC  DATE  AugUSt  IS.  ige& 

FOR  RiRTHai  iwronna-noM  coMTACtr 

Mr.  James  Foster,  Office  of  Inlbnaation 
and  Consumer  Affairs,  Occupational 
Safety  and  Health  Administration. 
Room  N3647.  U.S.  Department  of  Labor, 
2(n  Constitution  Avenue  NW., 
Washington.  DC  202ia  Telephone  (20^ 
523-6148. 


SUPPLEMENT  ARV  I 

L  Background  I 

Congress  amended  the  Contract  Woric 
Hours  Standards  Act  (40  U.S.C.  327  et 
seg.)  in  1969  by  adding  a  new  section 
107  (40  U.S.C.  333)  to  provide  employees 
in  the  construction  industry  with  a  safer 
work  environment  and  to  reduce  die 
frequency  and  severity  of  constraction 
accidents  and  injuries.  The  amendment, 
commonly  known  as  the  Constraction 
Safety  Act  (Pub.  L  01-54:  August  9, 
1960),  significantiy  strengthened 
employee  protection  by  providing  for 
occupational  safety  and  health 
standards  for  employees  of  the  building 
trades  and  construction  industry  in 
Federal  and  federally-financed  or 
federally-assisted  constraction  projects. 
Accordingly,  the  Secretary  of  Labor 
issued  Safety  and  Health  Regulations 


for  CbnaDractibn  in  29  CFR  PattmBlM 
n  79ta  Apri  n.  ivn)  pursuaat  I* 
section  107  of  the  Contract  Woak  Haoaa 
and  Safety  Standards  Act 

The  Occupational  Safety  aa4  Health 
Act  (OSH  Act)  (84  StaL  1500;  SU.S.C 
651  et  seg.),  which  was  enacted bf 
Congress  in  1970.  authorized  ths 
Secretary  of  Labor  to  adopt  ( 
Federal  standards  issued  underi 
statutes,  including  the  ConstradfoB 
Safety  Act,  as  occupational  safai|^ai 
health  standards.  Accordingly.  Ae 
Secretary  of  Labor  adopted  the 
Conttraction  Standards,  whidat 
issued  under  the  Constraction  I 
Act  in  29  CFR  Part  1518,  in  ac 
with  section  6(8)  of  the  OSH  ^ 
10466,  May  29, 1971). 

The  Safety  and  Health  1 
Constraction.  Part  1518,  were 
redesignated  as  Part  192ft  at  thaaad  af 
1971  (36  FR  25232,  Decemktr  301  Wny 
The  standard  entiUed  Cuiiuali, 
Concrete  Forms,  and  Shoring,  | ) 
through  1926.702,  was  adopted  aa  an 
OSHA  standard  as  part  of  this  yiocesa. 
'  Except  for  some  minor  amendmaaiik 
Subpart  Q  has  not  been  substantial^ 
changed  since  it  was  adopted  i»1971.  In 
spite  of  the  pnmitdgation  in  1971  ol 
these  regalJtiaM  to  address  h^aada  im 
concrete  and  masonry  constraction, 
accidents  continue  to  occur. 

n.  Haiaids  in  Concceta  and  Maaanry 


OSHA  examined  a  number  of 
accidents  dnt  occurred  in  concsatc  and 
■aaaavy  wofk  nee  OSHA's  i 
in  1971,  including  the  accidents  i 
watow  bland,  West  Virginia,  where  a 
cooling^  tower  collapsed  and  51  wmkmn 
were  killed,  and  the  collapse  of  Aa 
SkyOne  Tower  Plaza  in  Fairfax  Coonty. 
Virginia,  which  taok  14  lives.  Ain 
included  in  OSHA's  examinatic 
Biaiqr  maaaary  wall  collapses, 
many  workers  have  been  injured  ar 
killed  in  waU  collapses,  these  i 
had  not  received  the  publicity  or  public 
attention  that  the  structure  coU 
had  received,  probably  because ' 
are  killed  one  at  a  time  rather  I 
large  numbers  at  one  time.  OSHA 
identified  hazards  that  contribuladto 
th.ese  accidents  which  caused  waricer 
injury  and  death.  OSHA  then  rtakwad 
its  existing  regulations  to  detemiBaif 
the  hazards  identified  such  as  fomwnah 
failure  and  the  collapse  of  masoaqf 
walls  were  adequately  regulated. 

The  review  revealed  ambiguflits, 
redundancies,  gaps  in  coverage,  aad,  la 
some  cases,  requirements  which.  dUaal 
allow  use  of  state-of-the-art 
technological  changes.  For  exaiaplfeiha 
existing  standard  was  ambiguoaa  we  fa 
which  provisions  of  ANSI  AlO.9-1970 


I  referenced  by  existing 
|B2e.700(a].  In  particular,  the  OSHA 
nquirement  in  11928.700(a)  states  that 
aBfrfoyert  shall  comply  with  the 
"applicable  provisions"  of  ANSI  relating 
•a  equipment  and  materials,  which  coidd 
cause  cimfusion  as  to  which  of  the  ANSI 
■quiraments  are  indeed  the 
■ble"ones. 

'  example  of  ambiguity  is  the 
■equiiement  that  concrete  buckets  be 
afuipped  with  hydraulic  or.  pneumatic 
aperated  gates.  The  existing  requirement 
elites  that  the  installation  of  positive 
aafety  latches  or  equivalent  devices  is  to 
prevent  aggregate  and  loose  material 
haaa  eccumulating  on  the  top  and  sides. 
IkiaaMement  is  misleading,  as  the  real 
parpose  of  safety  latches  is  to  prevent 
Ab  accidental  or  prematura  dumping  of 
the  contents  of  the  bucket,  not  to 
paevent  material  accumulation. 

Additicmally,  the  existing  standard 
■ecognizes  only  one  method  of  testing 
cancrete  and  yet  there  are  several  test 
oMthods  approved  by  the  American 
Saciety  for  Testing  and  Materials 
(ASTM)  for  testing  concrete  to 
dctermhie  the  extent  to  which  concrete 
kes  reached  its  designed  strength. 

Based  on  this  review,  OSHA 
determined  that  a  revision  of  the 
esdsting  standard  was  warranted  to 
address  more  appropriately  the  hazards 
in  concrete  and  masonry  work.  As  a  firat 
alipkOSHA  published  an  Advance 
NaCaaaf  Proposed  Rulemaking  (ANPR) 
to  gather  information  for  developing  a 
proposed  standard.  The  ANPR,  which 
ens  published  in  the  Federel  Register 
(49  FR  59ia  Febraary  9, 1962).  requested 
pabUc  comment  on  the  effectiveness  of 
tte  existing  standard  in  reducing 
aeddents  Ln  the  concrete  and  masonry 
canstraction  industries.  OSHA  received 
4i  comments  in  response  to  the  ANPR 
ffbi.  1),  some  of  which  confirmed 
OStlA's  belief  that  the  existing  standard 
VMS  inadequate  for  current  constraction 
nethods. 

OSHA  then  sought  the  advice  and 
lacommendations  of  OSHA's  Advisory 
Camauttee  on  Constraction  Safety  and 
Haeih^CCSH)  at  iU  meeting 
Mbfeinbif  30  and  December  1, 1982. 

Using  the  information  gathered  in 
naponse  to  the  ANTO  and  the 
lecommendations  received  fivm  the 
ACC9i  OSHA  developed  and 
polished  a  Notice  of  Proposed 
Baiemaking  (50  FR  37543;  September  16. 
1M6)  to  seek  public  comment.  While 
G8HA  was  conducting  its  ralemaking 
,  accidents  in  concrete  and 
r  constraction  continued  to 


OSHA  received  51  comments  on  tlie 
NPRM  from  individuals,  businesses. 
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labor  iininm_  ftdaral  gjftnritu  atata 
govenunentst  Mm!  4radc  auociatioBS. 

AiUitional^k  OSHAhald  «■  imkaaal 
public  hsuiiij«B  Jhm  17-48.  ISM.  Ib 
examine  iMraoMit  ihum  tadodiag  theae 
specifiad  io  iNotica  of  i«»fcMi^<  IHibUc 
Heariqg  fmUf  ^fand  ts  the  FadaMl 

igM^lFRllO«S). 
Two  expert  iHtneiaaa  teaMfad  at  the 
hearing  w  bMatf  «f  OSHA.  cmd  aevaa 
additional  iw^lbcaaea  who  vapnaaoted 
varioua  interfila  auch  «a  kboc 
engineering  flima,  and  fonmrntk 
designera  aitM  praaanted  taaMaoooy. 

F-aUoMing  Vke  hearii^  Adn^idatradve 
law  Judge  ElU  O'Shaa  altowed  UBdaya 
for  tha  aiihiniiiion  otfogt-hemag 
commenta  «d  30  days  for  Hie 
submission  of  Wgumanta  «nd  kiieh. 
Ju4ae  O'Sheij  toartifiad  4ba  332>page 
hearing  tran4i^  and  aD  ivlated 
submisKons  1^  OSHA  and  o£Bcially 
closed  tha  ra«wd  on  DecamberA.  1916. 

AU  of  tha  cbaunents  and  taatiniony 
ware  EaiilewMaBd«nalyied  fiaruae  in 
developing  U^  I  final  rula.  Ifani.  while 
OSHA  was  pa  sparing  the  final  nila, 
another  tra^jaccideBt  oocuoed.  This 
time,  a  builditt  in  firidgeyxirt, 
Connecticut.  ^Uapaad.  taking  Oie  livea 
of  28  woricar^iUke  the  other  acddenU. 
OSHA'a  '""wjgatiaa  of  this  caUapae 
revealed  thatl^aKiiad  beai  a  bihire  to 
comply  with  |ia  exiatiqg  n^ulaiiona, 
regvlationa  (iut  aome  Aen^  w«re 
ambiguous  aiM  ethers  UuMi^t  needed 
more  flexibilijty  to  provide  an  inoei^ve 
for  nompliandil-«BgulatioBS  that  OSHA 
has  revised  11^  this  Find  Rule,  except 
that  (he  ragiiljiliona  forlift-akb 
operations,  aijdiscussed  below,  are  not 
a  part  of  this  Hnal  Rule.  Tlw  exiating 
requirements  imr  lift-slab  operations 
remain  in  eS^itt 

The  Final  I^ole  removes  aabiguities 
that  have  exif  led:  closes  gaps  in 
coverage;  recCteizes  tediological 
changes:  and  |Qnally.  where  posaible, 
uses  language  khat  states  the 
performance  \0  be  achieved  by  the 
employer  ^^thOut  specifying 
unnecessary  details  as  to  how  the 
employer  must  meet  the  requireauBl 
OSHA  baliav^  that  complianoe  with 
the  Devised  nLilations  inSMbpart  Q  wUl 
reduce  the  deaths  and  in|uiaea  that  have 
plagued  the  wf^kera  in  concrete  nnd 
masonry  con^t^ction.  The  aevised 
regidatiena  si|t|iarth  wqturemants  to 
protect  oonstaiction  wmken  bom  such 
hazards  «s  th^^  described  above 
involving  praa^ature  Feoeval  of 
formwoiiu  iail«n  to  brace  naaouy 
walls,  and  otMr  haraardoua  aituations 
such  aslailure  to  support  pracaat 
panels,  inadvfftant  operation  «f 
equipment  aiid  unguarded  reinforcing 
steeL 


—  — •  flwisiooa  made  is  the 

final  nila  iaduda  tha  aliBiiiatiM  «r^ 
ref  ennoe  to  tha  ANSI  AM»-1W0 
stndaad.  OSHA.  inalead.  has 
promulgated  many  praviaioiia  4hat  are 
identical  «r  aiodlar  to  praviaiOBS  in 
either  tha  ANSI  AlA-igro  or  the  ANSI 
AlO.»^afl83  Staadaid  for  Coaorata  aad 
MaaoaqrWofk. 

OSHA  lus  also  revised  its 
requirements  for  coacrata  testJag. 
alloudng  eaiployan  to  use  malheda 
othar  liaa  me  one  nMKifitd  in  the 
exiating  inde.  OSHA  bekevas  Aat  aJl  sf 
the  tasting  mefliods  listed  in  Appendix 
A  wiB  provide  tha  ampbyer  with  the 
inf oimaiian  necessary  to  «<»*»»^ninft  if 
the  concrete  has  readied  its  deaign 
strength,  and  therefore  will  reduce  the 
hazaids  «f  premature  lonnwork 
removal 

OSHA  observes  Ihat  it  is  not  revising 
the  existing  requirements  for  ISt-alab 
operations  as  a  part  of  the  Final  Kiile. 
Instead.  OKIA  is  reopening  the  record 
to  receive  additional  inSBrmation  and 
evidence.  Additional  infomation  and 
evidence  became  available  to  OSHA  as 
a  result  of  Its  investigation  of  the 
collapse  of  a  building  under  constructicHi 
using  the  Dft-alab  construction  me&od. 
and  was  not  available  to  the  public 
rulemaking  record  at  Ae  time  OSHA 
was  considering  its  revision  to  (he 
Concrete  and  Maaoniy  Construction 
Safety  Standards.  OSHA  intends  to 
reprapoae  Ae  section  on  Iffie-siab 
operations  ns  a  separate  roleniaking 
effort.  OSHA  has  met  with  the  ACCSH 
to  o  Wain  flieir  reconunendaiiuns  and 
advice  on  tiie  reproposed  nde  and  will 
publish  a  Notice  of  Proposed 
Rulemddng  later  Ais  year.  When  the 
lift-slab  operation  requirements  are 
promulgated,  they  will  be  tocated  in 
Subpart  Q. 

OSHA  appreciates  tiie  participation  of 
the  parties  who  contributed  to  Ibe 
record  during  tins  ndemddng.  09iA 
has  develapeid  this  final  nde  based  on  a 
full  consideration  of  the  entire  recoEd  of 
this  prooeetfing,  inchkHng  the 
recommendations  of  Ae  ACCSH,  the 
record  of  the  hearing  and  all  written 
consaenilB  end  exhibits  received. 

m.  Summary  and  Explanation  of  tha 
Final  Rule 

The  Mknving  diacnasian  sunmaiizaa 
each  of  the  provisions  in  tlie  final  rule 
and  explaiaa  haw  they  differ  ipom  the 
proposal  and  the  exiafli^  rale.  The 
disouaatoa  also  inclades  an  ocplanatian 
of  how  itia  Agency  arrived  at  its  fiaid 
deoiaioa. 

OSHA  requested  conunentstm 
several  apeoific  isauea  in  the  preamble 
of  the  prepoad  rule  (50  FR  S7S«t)  and  in 
die  haariag  notice  (SI  FR IIM^  AU  of 


these  iwnai.  and  the  oonaieHls  received 
on  them,  are  discussed  in«DnfaB0lien 
with  the  oppntpriate  provisions  «f  this 
final  rule. 

StriqKirt  Q  Concrete  ondMaaoiuy 
Construction 

The  title  of  Subpart  Q  is  revised  to 
read  ^X:anoMle  and  Maeaaiy 
Consbubtim.*'  wiridi  fmfeAf  reflects 
the  oonMwotion'OperBtians  regulated  by 
the  nrtipafll  Hbs  ti^  is  identical  to  tiie 
titie  that  was  pi  opoeed.  08HA  proposed 
to  cnange  oie  extstmg  title,  ""Concrete, 
Concrete  ftinns,  and  Shoring"  because  it 
implied  that  the  scope  of  Subpart  Q 
covered  only  the  hazards  assodated 
with  concrete  and  the  forms  and  shoring 
for  ooncrete.  The  subpart  also  covers, 
however,  the  hazards  of  masonry 
construction.  The  revised  title,  therefore, 
reflects  Ike  entire  scope  of  the  standard. 

OSHA  received  only  one  comment  on 
the  title.  That  comment  was  presented 
by  a  witness  at  t^  public  heiariBg  (Tr.  I. 
84).  The  witness.  John  Hanson,  said  that 
OSHA  should  conaider  ntiaggjug  the  title 
to  "Spadal  Requirements  fbrConcrete 
and  Masaniy  Censtraction"  «o  it  would 
be  enphaaized  that  there  were  other 
requirameiils  wfasch  are  common  to  aU 
constnctian  opamlianB  that  aba  woold 
apply  to  empleyeis  paiionuiug  concrete 
and  masoBiy  operations.  The  witness 
felt  that  Hmm  ooold  be  confusion— tfiat 
enployaas  engaged  in  omcrete  and 
masonry  oonotntctien  wonM  diink  that 
orfy  fte  eequkements  of  Sebpert  Q 
appfied  to  their  woric  operations.  OSHA 
agrees  that  tfds  subpart  does  not  contain 
dll  of  flie  s^Bty  Mandards  requiremente 
that  apply  to  employers  engaged  in 
concrete  and  masonry  construction 
operations,  and  OSHA  does  not  want 
employers  to  be  confused  about  their 
obligations  under  the  construction 
safety  and  health  regulations.  However. 
OSHA  lieels  it  is  more  appropriate  to 
clarify  the  scope  oTlhe  subpart  in  the 
scope  and  application  paragraph  rather 
than  attempt  a  darification  y^ough  a 
change  to  Qie  titie  of  the  subpart 

In  addition,  it  should  be  pointed  out 
that  there  are  other  aubparts  in  the 
conatructioa  standards  that  addreaa 
hazards  which  are  unique  to  a  particular 
trade  or  eparation  aad  thoae  aubparts  do 
not  ose  tin  title  ef  the  subpart  to  oanvey 
that  inJannatioB.  Thna,  to  indude 
"Spedad  RaquinaMnte"  in  Che  title  of 
SubpartQ  ooold  create  oanfnsion about 
the  aoope  and  aiylication  of  ether 
subparts  net  containing  tins  type  of 
quayfieation  hi  Ae  title. 

Thenfore,  OSHA  is  promulgating  tiie 
tidea 
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Section  1926.700   Scope,  application 
and  definitions. 

This  section  of  the  final  rule  describes 
the  scope  and  application  of  Subpart  Q 
and  defines  the  major  terms  used  in  the 
final  rule. 

Paragraph  (a)  contains  the  scope  and 
application  of  Subpart  Q.  The  scope  and 
application  paragraph  in  the  final  rule 
states  that  the  standard  sets  forth 
requirements  to  protect  all  construction 
employees  from  the  hazards  associated 
with  concrete  and  masonry  operations 
performed  in  workplaces  covered  under 
29  CFR  Part  1926.  Part  1926  covers 
workplaces  where  construction, 
demolition,  alteration  and/or  repair, 
including  painting  and  decorating 
activities  are  performed.  AdditionaDy, 
OSHA  has  further  indicated  in  the  scope 
and  application  paragraph  that  other 
requirements  throughout  Part  1926  may 
have  application  to  concrete  and 
masonry  construction  operations.  OSHA 
also  observes  that  while  this  section 
addresses  hazards  unique  to  concrete 
and  masonry  construction,  this  section 
is  not  exclusive  to  employers  in  those 
operations.  That  is.  employees  of  all 
trades  must  be  protected  from  the 
hazards  addressed  in  this  subpart,  just 
as  concrete  and  masonry  employees 
must  be  protected  form  the  hazards 
addressed  in  other  subparts  of  the  1928 
regulations.  For  example,  Sul^Mrt  Q 
addresses  the  hazards  associated  with 
protruding  rebar  and  collapsing  masonry 
walls.  While  employees  engaged  in 
concrete  and  masonry  operations  would 
most  likely  be  the  employees  primarily 
exposed  to  these  hazards,  other 
construction  employees  (engaged  in 
other  than  concrete  and  masonry 
operations)  could  also  be  exposed  to 
these  hazards:  thus,  all  exposed 
employees  need  protection  from  these 
hazards. 

The  proposed  standard  contained  a 
scope  and  application  paragraph  which 
indicated  that  the  standard  addressed 
materials,  equipment  and  procedures 
for  concrete  and  masonry  construction 
opCTationSr  The  proposal  further 
identified  the  scope  of  the  standard  by 
listing  some  of  the  hazards  associated 
with  such  materials,  equipment  an(^ 
procedures.  In  proposing  Akm  particular 
language,  OSHA  was  atterapttag  to 
establish  a  iniifonn  format  with  the 
scope  and  application  section  of  aB  of 
the  oonstruction  standards,  beginning 
with  Subpart  Q.  The  existing  standard 
does  not  have  a  scope  and  application 
paragraph.  In  fact,  many  of  the  existing 
subparts  in  the  construction  standards 
lack  a  scope  and  application  paragraph. 
It  was  OSHA's  intent  in  the  proposal  to 
highlight  the  hazards  addressed  in  each 


subpart  of  the  construction  standards  by 
provifJUng  a  Itot  of  hazards  addressed  in 
the  standard.  This  list  was,  therefore, 
made  a  part  of  the  proposed  scope  and 
application  paragraph. 

Upon  further  consideration,  however, 
OSHA  does  not  feel  the  intended 
purpose  has  been  served  by  merely 
listing  some  of  the  hazards  addressed  in 
the  standard.  The  highlighting  of  only 
some  of  the  hazards  may  cause  some 
confusion  if  employers  depend  on  the 
scope  and  aiq>lication  paragraph  alone 
to  discover  what  hazards  are  addressed 
by  the  entire  subpart.  Therefore,  in  the 
final  rule,  OSHA  has  retained  a  revised 
scope  and  application  paragraph  for 
uniformity,  but  deleted  the  Ustof 
hazards. 

In  addition  to  this  change,  OSHA  has 
added  a  new  sentence  to  the  language  of 
the  scope  and  application  paragraph. 
This  language  was  prompted  by  two 
comments.  The  first  comment,  discussed 
previously,  was  submitted  by  John 
Hanson  (Ex.  18).  The  second  comment 
was  submitted  by  Technical  Safety 
Associates  (TSA)  (Ex.  14-34).  Both 
commenters  recommended  that  OSHA 
add  a  sentence  to  the  scope  and 
appUcation  paragraph  to  make  it  clear 
that,  in  addition  to  the  requirements  of 
Subpart  Q,  many  other  requirements 
throughout  Part  1026  apply  to  concrete 
and  masonry  construction  operations. 

OSHA  agrees  with  the  commenters 
that  it  is  a|4>ropriate  to  make  it  clearly 
understood  that  other  requkements  in 
the  construction  standards  (Part  1926) 
have  am)lication  to  concrete  and 
masonry  construction  operations.  Also, 
there  are  requirements  in  Part  1910, 
Safety  and  Health  Standards  for 
General  Industry,  that  have  been 
identified  as  having  application  to  the 
Construction  Industry  diat  may  also 
apply  to  concrete  and  masonry 
construction  operations.  (See  44  PR  8755; 
February  9, 1970  and  corrected  at  44  FR 
20040;  April  e.  1979).  In  light  of  these 
considerations.  OSHA  promulgates 
paragraph  (a)  as  revised. 

Paragraph  (b)  Bsts  and  defines  ei^t 
terms  of  spedal  applicati(Mr  asused  in 
the  final  rule.  There  terms  are  provided 
to  assist  emjrioywrs  and  employees  in 
understamhng  die  requirements  In  the 
final  rale.  Each  defhdtion  is  discussed 
separately  below. 

Paragrai^  (b)(1)  contains  the 
definition  for  "bull  float."  OSHA  had 
proposed  to  delete  this  definitioD  since 
the  requirement  which  dealt  with  bull 
float  handles  was  proposed  for  removal 
and,  thus,  there  would  be  no  need  to 
define  a  term  not  used  in  the  standard. 
There  were  no  comments  received  on 
the  proposed  removal  of  the  tenn  bom 


the  definition  paragraph.  However,  upon 
further  consideration  OSHA  has 
decided  to  retain  the  requirements  for 
bull  float  handles  in  the  final  rale,  and, 
tfierefore.  091A  retains  the  term  as 
defined  in  the  existing  standard.  A 
complete  discussion  of  why  OSHA 
decided  to  continue  the  requirement  for 
bull  floats  can  be  found  in  the  summary 
and  explanation  for  8 1926.702(h). 

Paragraph  (b)(2)  contains  the 
definition  for  "formworic."  Formwork  is 
defined  as  the  total  system  of  support 
for  freridy  placed  or  partially  cured 
concrete,  including  the  mold  or  sheeting 
that  contacts  the  concrete  as  well  as  all 
supporting  members  including  shores, 
reshores.  hardware,  and  bracing. 

The  existing  standard  defines 
"formwork"  or  "falsework"  to  mean  the 
total  system  of  support  for  freshly 
placed  concrete,  including  the  mold  or 
sheeting  that  is  in  contact  with  the 
concrete  as  well  as  all  supporting 
members,  hardware,  and  necessary 
bracing.  OSHA.  in  proposed  paragraph 
(b)(1).  revised  the  existing  dcHRnition  by 
deleting  the  words  "falsework"  and 
"necessary."  The  term  "falsework"  was 
removed  because  the  term  is  no  longer 
widely  used  in  the  field  or  even 
understood  to  be  synonymous  with 
"formwork."  The  word  "necessary"  was 
removed  because  it  was  too  vague. 
Further,  the  word  "necessary"  as  used 
in  the  existing  standard  indicates  that 
bracing  is  not  always  used  with 
formworic.  but  if  it  is.  it  would  be  part  of 
the  "total  foraiwork  system."  There 
were  no  comments  on  the  removal  of 
these  words. 

■  In  addition,  m  Issue  #9  of  the 
proposed  rule  (50  FR  37550),  OSHA 
requested  specific  comment  on  whether 
or  not  the  definition  of  "formwork" 
should  be  revised  to  exclude  shores  and 
reshores.  OSHA  explained  in  the 
proposal  that  it  considers  shores  and 
reshores  to  be  supporting  members  and 
thus  considered  them  part  of  the  "total 
formworic  system"  even  though  the 
words  shore  and  reshore  were  not 
speeifi'cally  written  into  the  existing 
definition.  Based  on  a  review  of  the 
comments  on  diis  issue.  OSHA  sought  to 
determine  if  it  were  widely  understood 
diet  shores  and  reshores  am  TNBrt  of  the 
total  formworic  system  or  whether 
shores  and  reshores  should  be  defined 
separately  and  addressed  separately 
when  promulgating  regulations  for 
formwork.  Several  commenters  (Exs.  14- 
2. 14-8. 14-ia  14-27,  and  14-48)  stated 
that  shores  snd  reshores  should  be  part 
of  the  definition  because  they  are  part  of 
the  total  fomwork  system.  Three 
commenters  (Exs.  14-16, 14-35  and  14- 
44)  indicated  that  diey  felt  shores  and 
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reshorea 
and  not  iocliii 
formwoik. 
on  the 
function  of 
versus  4he 
of  shores 

In  additii 
Constrwctioi 
CIO(BCTD} 

we 

formworik  to 


I  be^defiued  upaetely 
1  MMtUa  thedefiiiMBa«f 
By  based  <faair  om— nis 
JOB  betwecB  the  — uport 
ve  fomiwflric  ^^hsImb 
Bpeadaot  si^poit  luaotion 


After  carei 
comments  a; 
this  defini 
thaf'shores' 
generally 


jthefiuildiag  and 

ides  Department,  AFL- 
.  14-40)  comiaented 
I  no  need  to  redefine 
lude  the  concept  of 
shoring'  *  ti"  They  further  stated  that 
OSHA  sheMld  expand  the  definition  to 
indicate  dea^y  Ukat  the  fonn«w>ric 
system  not  oMy  supports  freshly  placed 
concrete,  bu^  ^Iso  partially  cured 
concrete.      | 

1  consideration  of  the 
testimony  received  on 
,  OSHA  has  detennined 
id  ''reshores**  are 
^^idered  as  part  of  the  total 
formwoiV  system  and  has  revised  the 
final  rule  qii^c^calty  to  stKle  this 
determinatiol^  This  is  acconqiliriied  by 
inserting  fliejtkords  "shore*'  and 
"reshoring"  after  tiie  phrase  "supporting 
members."  I^iadifition.  OSHA  agrees 
with  the  BCW  comment  fliat  fionnwork 
be  capable  of  Supporting  both  freshly 
placed  as  wall  as  partiaQy  cured 
concrete.  ni^^eCore.  OSHA  has  added 
language  to  We  deflrition  to  make  this 
intent  dear.  nnaSly.OSHA  has  made 
some  editorial  changes  fAie  words  "^s 
in"  have  be«ii  added  bdore  "contact" 
and  the  word '  ivitii"  has  been  added 
after  "contack**)  for  clarity.  OSHA 
befieves  flie  revised  definition  more 
clearly  describes  what  fbrmwork  is  and 
what  role  it  ||lays  hi  supporting  tfie 
concrete.       J 

ParagrapAi  |b)(3)  contains  the 
definition  for  ^Hft  slab."  lift  riab  is 
defined  as  a  nftelhod  of  concrete 
construdtion  in  which  floor  and  roof 
slabs  are  cast  on  er  at  pomid  level  and. 
using  jacks,  lifted  into  position. 

OaiA.  in  pftHM>sed  pangraph  (bH2), 
defined  "Uft-^lab"  to  mean  a  medwd  of 
concrete  conitmetion  in  whidh  floor  and 
roof  slabs  are  cast  on  or  at  ground  level 
and  hoisted  iqlo  position  Iqr  laddi^. 
There  were  ii|Q  con— en>s  received  on 
the  proposed!  definitisB.  The  de&iition 
for  this  term  |»  the  firad  nde  is 
essentially  th4  same  as  ^i^frritiwi  in  the 
proposal  exu^t  the  wetds  "by  Jacking" 
have  been  rethoed  with  '>utaig  jacks" 
and  "hoistadfjhas  been  leplaoed  with 
"lifted."  Thei^  se^iaious  weahaply 
editorial  andj^de  iBrtepaqNiae  of 
clarity.  This  Mm.  howeiWE,  is  aot 
defined  in  IhibidafiivaSHAataadaid 
because  Uft-^b  operatiaiiaLne  not 
specifically  addressed.  The  existng 
standard,  hof  ever,  requkm  oompliance 
with  the  A«Da  ioanNattcMial  Standards 


Institute  (ANSQ  AMS-ttm^c  ^ 
which  addNaaaaltft^lBb 
OSHAii^iiuif 

section  a 

the  cuireat  AMSi  ataodard  as* 


lto< 

the  term  "liA^Uk."  Iliawifuia.  OSHA 
promulgates  pangsaph  ^)(S)  m  re«ted. 

Paragraph  M4)defiBBS  "Mmited 
access -zoBe"  as  an  area  aroimd  one  side 
of  a  masonry  waD  under  conatniction 
which  is  claariy  demarcated  to  limit 
access  by  antpleyaea.  This  term  was  not 
defined  in  the  proposal  nor  is  it  defined 
in  the  existing  staadaid  baorase  there 
were  no  spei^  pnqMtsed  or  existii^ 
requirements  for  establishing  limited 
access  zones. 

After  carefol  consideration  of  the 
comments  and  testimony  received  in 
reqxinse  to  the  lequirements  proposed 
for  masomy  omstruation  in  { 1928.700 
(see  discussion  below).  OSHA  is 
reqmifng  a  new  wiuk  practice  in  the 
final  rule  which  wHl  require  the 
employer  to  establish  a  limited  access 
zone.  Sbice  this  term  is  not  used  in  the 
OSHA  standards.  OSHA  has 
detennined  (hat  it  is  neoessaiy  to  define 
this  term  In  tiie  final  rule.  Th«cCore. 
OSHA  pnnmdgates  paragraph  (b)(4). 

Paragraph  tb)(5)  contains  the 
defhdtion  for  "precast  concrete." 
"n«cast  ooncretcj"  means  concrete 
members  tiudi  as  walls,  panels,  slabs, 
columns,  and  beamsl  WMdhbave  been 
formed,  cast  and  cured  prior  to  final 
placement  in  a  structure. 

OSHA  proposed  to  define  precast 
concrete  to  mean  a  concrete  member 
wUd)  is  funned,  cast,  and  cured  prior  to 
placement  in  a  tftmtiture.  lliere  were  no 
substantive  comments  reorived  on  the 
proposed  definition.  However,  flie 
Natioaal  fautitate  for  Occupational 
Safety  and  Health  (NIOSH)  tBx.  14-30) 
in  commenting  an  tiie  speciBc 
requirements  aectioB  for  precast 
concrete,  qnestioned  OSHA  as  to 
whether  or  not  aftite  were  oonsiderad  to 
be  a  precast  member.  OSHA  obaerves 
that  if  the  slrt)  were  foraied.  caat  and 
cured  prior  to  being  ptaoed  in  the 
structure;  Le^  not  cast  to  place,  it  weald 
be  consJdeeed  to  be  "precast"  However. 
to  avoid  any  oenfiision.  OSHA  has 
identified  sevsnl  typtoal  types  of 
precast  members  in  te  definitfon.  to 
addMoiV  the  word  "final"  has  been 
added  to  todicate  deariy  diat  the 
coocrete  member  is  plaoed  at  a  location 
diffeiant  than  the  tecation  where  4t  was 
formed,  cast  and  cured.  Again,  the  term 
"precast"  is  not  defined  to  the  existing 
standMd  baoaose  precast  concrete 
operations  are  not  spedficaHy 
addreasad.  However,  the  wdsting 
standard  nqaint  ceaphance  witfi 
ANSI  Aie.9-1970  (Bx.^  which 


addresses  psecnst  oeauete  cperaifions. 
OSHA  feepeaed  to  create  «  specific 


current  ANSI  standard  «8  a  base 
document  thns  creating  a  need  to  define 
the  term  "^precast  concrete."  Heiefore. 
OSHApwrnidgates  paragraph  (b)OQ  as 
revised. 

Paragraph  fb](fl1  contains  the 
dcnuiUuB  mr  "Yeriiering."  *Keshorin|f* 
means  6ie  construction  operation  to 
wnich  shoring  equipment  (also  called 
reshores  or  reslmrtui  equipment)  is 
placed  as  the  on^ul  fmms  and  shores 
are  renaoved  to  support  partially  cured 
concrete  and  constnicUun  loads. 

OSHA.  to  proposed  paragraph  (b)(4). 
defined  "reabortog"  to  mean  the 
constructton  operation  to  which  die 
origmal  shoring  is  removed  andr^laced 
to  such  a  manner  as  to  prevent  coDapse 
of  toe  concrete  structure.  This  term  is 
not  defined  in  the  existing  standard. 
However,  stoce  reshoring  operations  are 
specifically  addressed  to  ^  regulatory 
text  of  the  ftoal  rule.  OSHA  has 
determmed  that  it  shoidd  be  defined. 

09iA  received  oidy  one  comment  on 
the  proposed  definition.  Ibat  comment 
was  received  from  the  Washington 
MetropdHtan  Area  Construction  Safety 
Assodation  (WMACSA)  (Ex.  14-29). 
They  recommended  that  "reshoruqg"  be 
defined  to  mean  the  placement  of  shores 
after  forms  are  stripped  to  support 
members  and  construction  loads  safely, 
to  additton.  the  WMACSA  and  toe 
BCTD  (Ex.  14-4(4  both  conmiented  on 
the  reshoring  requirement  contained  to 
§  192B.703(b)(ia)  todicatiagccmcem  with 
how  OSHA  described  the  time/ 
sequence  for  erecting  reshoriitg. 

After  careful  consideration  of  the 
comments  received.  OSHA  has 
determined  that  the  proposed  definition 
should  be  rewritten  to  more  accurately 
describe  when  rerimring  operations  take 
place — as  the  original  forms'and  riuires 
are  removed.  Thertifbre.  OSHA 
promulgates  paragr^ih  (t^W  as  revised. 

Paragraph  (b)(7)  oentains  the 
definition  for  "shore."  "Shore"  means  a 
supporfing  member  that  reusts  a 
compressive  force  imposed  by  a  load. 
There  were  no  comments  received  en 
toe  d^nition  proposed  to  paragraph 
(b)(5),  which  is  identical  to  the  definition 
contamed  to  the  existing  standard. 
OSHA  notes  toat  when  performing 
reshoring  operatiana.  shores  are  crften 
referred  to  as  "reshores."  Thus,  this 
definition  is  applicable  to  both  shores 
and  reshores.  OSHA.  toerefore. 
promulgates  pvagraph  (bK^  as 
proposed. 

Paragraph  (bK8)  contains  the 
definition  for  "verticri  slip  forms." 
"Vertical  dip  forms"  means  forms  wfaidi 
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are  j«dc«d  vertically  during  the 
placement  of  concrete..  In  proposed 
paragraph  (bH6)  OSHA  did  not  change 
the  existing  definition,  which  is 
essentially  the  same  as  the  final 
definition  except  the  words  "and 
continuously"  have  been  deleted.  There 
were  no  conunents  received  on  the 
definition.  However,  OSHA  did  receive 
one  comment  on  the  specific  vertical  slip 
form  requirement  which  caused  OSHA 
to  revise  the  definition.  That  conuqenter, 
the  National  Chimney  Construction 
Safety  and  Health  Advisory  Committee 
(NCCSHAq  (Ex.  14-16).  took  excqition 
to  OSHA's  use  of  words  which  implied 
that  vertical  slip  forms  move 
continuously.  Rather,  they  described  the 
process  as  distinct,  discrete  steps  diat 
occur  as  the  Jack  moves  vertically. 
OSHA  acknowledges  that 
"continuously"  is  not  quite  accurate  and 
has  decided  to  delete  the  word  because 
it  appears  unnecessary  to  convey  the 
rate  of  movement  in  the  definition. 
Therefore.  OSHA  promulgates 
paragraph  (b)(8)  as  revised. 

Finally,  the  existing  standard  contains 
the  term  "guy"  to  prescribe  a  method  of 
supporting  reinforcing  steel  in  walls, 
piers,  and  columns.  OSHA  proposed  to 
delete  the  definition  for  "guy"  since  the 
proposal  used  the  words  "laterally 
supported"  instead  of  "guy."  OSHA  had 
proposed  this  change  to  enable 
employers  to  use  oUier  methods  of 
supporting  the  reinforcing  steel.  There 
wefv  two  comments  received  on  the 
proposal  to  delete  the  defim'tion  for 
"guy."  The  BCTD  (Ex.  14-40)  commented 
that  the  term  "laterally  supported" 
should  be  defined  in  the  finJal  rule 
because  it  is  a  substitute  for  the  term 
"guy." 

In  addition  the  WMACSA  (Ex.  14-29) 
commented  that  the  definition  for  the 
term  "guy"  diould  be  retained.  They 
further  commented.  "When  bracing 
reinforcing  steel  a  tension  load  is 
normally  applied  A  cable,  diain.  or  rod 
may  be  used.  Lateral  implies  sideways 
or  horizontal  bracing." 

However,  the  final  rule  for  supporting 
reinforcing  steel  does  not  contain  either 
term.  Therefore,  neither  of  these  terms 
are  defined.  A  more  complete  discussion 
oLthe  reason  for  deleting  these  words 
can  be  found  in  the  discussion  of 
i  1926.703,  cast-in-place  concrete. 

Section  1926.701    General 
requirements. 

This  section  of  the  final  rule  contains 
general  work  practice  requirements 
related  to  construction  loads,  reinforcing 
steel,  concrete  buckets,  werldng  ua^er 
loads,  and  personal  protective     - 
equipment  The  proposed  rule  also 


contained  a  section  on  general 
requiremeata.  but  it  contained  only  one 
provision.  To  promote  a  more  logicaliy 
organized  standard,  the  final  rule 
relocates  all  "general"  type  work 
practice  requirements  applicable  to  both 
concrete  and  masonry  work  to  the 
general  requirements  section. 

Paragraph  (a)  of  the  final  rule 
prohibits  tfie  placement  of  construction 
loads  on  a  omcrete  structure  or  portion 
of  a  concrete  structure  until  the 
employer  makes  a  determination  on  the 
basis  of  infonnation  received  from  a 
person  qualified  in  structural  design  that 
the  structure  or  portion  of  the  structure 
is  capable  of  supporting  the  loads. 

The  intent  of  this  final  rule 
requirement  is  to  prevent  accidents  such 
as  the  one  that  occurred  on  April  27. 
1978.  in  whidi  51  employees  were  killed. 
In  that  accident,  concrete  was  being 
placed  in  the  forms  for  a  cooling  tower 
under  construction  at  Willow  Island. 
West  Virginia.  The  fonnwoik  collapsed 
when  the  third  bucket  of  concrete  was 
being  hmsted  up  to  the  woridng 
platfonn.  All  the  employees  on  the 
formworic  fell  to  the  ground  below.  The 
National  Bureau  of  Standards,  in  a 
report  for  OSHA.  concluded  ^t  the 
most  probable  cause  of  the  coUapse  was 
due  to  the  iniKwition  of  construction 
loads  on  die  tower  before  the  structure 
had  gained  the  strength  to  support  the 
loads.  Observance  of  either 
§S  1928.701(a)(1)  or  192e.701(a)(4)  of  tfie 
existing  rules  ooold  have  prevented  this 
accident.  Likew^,  observance  of  the 
final  rule  requirements  of  this  paragraph 
and  S  1926.703(a)(1).  which  address  the 
hazard  describisd  above,  will  prevent 
these  types  of  accidents. 

The  final  rule  is  essentially  the  same 
as  the  proposed  f  1926.701,  except  the 
phrase  "engineer/architect"  was 
replaced  with  "until  die  employer  makes 
a  determinatioD  on  the  basis  of 
information  received  from  a  person 
qualified  in  structural  design."  The 
proposed  rule  was  based  on  existing 
{ 1926.701(a)(4).  which  prohibits  the 
placement  (rf  any  ctmstmction  load  on 
the  partially  completed  structure  unless 
such  loading  has  been  conridered  in  the 
desi^i  and  approved  by  the  engineer- 
architect  OSHA  proposed  to  revise  the 
existing  rule  by  deleting  that  portion  of 
the  provision  which  required  Uiat 
construction  loads  be  "considered  in  the 
design,"  leaving  only  the  requirement 
that  the  engineer/architect  approve  the 
placement  of  loads  on  partially 
completed  structures.  OSHA  proposed 
this  revision  beuauMi  engineers/ 
architects  are  not  always  aware  of  all 
construction  loads  that  will  ultimately 
be  placed  on  the  stnicture.  and  thus»  . 


they  would  not  be  aUe  to  properiy 
consider  aU  soch  construction  loads  in 
the  design  stage.  However,  OSHA 
believes  that  die  employer,  as  the 
person  who  has  the  ability  to  take 
corrective  action  and  as  the  person  with 
ultimate  responsibility  for  the  safety  and 
health  of  the  workers,  also  has  the 
responsibility  for  making  such  decisions. 
OSHA  also  believes  that  the  employer 
must  make  the  determination  about 
whether  or  not  to  place  construction 
loads  on  the  basis  of  information  made 
available  by  a  person  qualified  in 
structural  design.  Thus,  OSHA  proposed 
continuing  this  part  of  the  provision. 

Several  comments  were  received  on 
the  proposed  provision.  Dun-Par 
En^eered  Form  Company  (Dun-Par) 
(Ex.  14-10)  commented  that  the 
proposed  provision  would  prevent  any 
activity  on  partially  completed 
structures  because  the  engineer  or 
architect  will  not  approve  the  placement 
of  construction  loads  because  they 
believe  that  they  may  be  held  liable  if  a 
failure  occurs.  The  Milwaukee 
Construction  Industry  Safety  Council 
(MQSC)  (Ex.  14-19)  recommended  that 
the  provision  be  revised  to  read:  ***** 
construction  loads  exceeding  75  percent 
of  the  design  load  shall  not  be  placed  on 
the  partially  completed  structure  unless 
such  loadii^  has  been  approved  by  an 
engine»  or  architect  *  *  *."  However, 
the  commenter  did  not  specify  why  the 
75  percent  number  was  selected,  or  if 
the  limit  only  appHed  to  concrete 
structures  wdiich  had  reached  die  design 
strength.  Hie  WMACSA  (Ex.  14-29) 
commented  that  the  words  "engineers" 
and  "ardiitects"  are  ambiguous  and 
they  should  be  licensed  or  registered 
professionals  rather  than  "qtialified 
persons."  The  BCTD  (Ex.  14-40) 
commented  that  the  engineers  and 
architects  should  not  only  consider 
construction  kwds  in  the  design,  but 
should  also  approve  their  placement  on 
the  structaie.  However,  they  provided 
no  additional  information  for  the  basis 
of  their  comment 

Because  the  comments  were  not 
accompanied  by  supporting  data,  OSHA 
sou^t  additional  conunent  in  the 
hearing  notice  on  the  placement  of 
constnicti(m  loads  on  partially 
completed  oonorete  structures.  OSHA 
explained  that  sometimes  construction 
loads  are  supported  by  partially 
completed  concrete  structures  which 
may  not  be  designed  to  carry  such  loads, 
even  if  the  structure  had  reached  full 
design  strength.  Throngh  review  of  the 
ccmunents,  OSHA  sought  to  determine 
whether  engineers  or  architects 
incorporate  all  the  construction  loads 
which  may  be  placed  on  the  structure 
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into  the  desiga  of  the  ttiucture.  and  if 
they  in  pracnde  approve  or  disapprove 
the  placemenoof  such  loads  during 
constnictionJpSHA  also  sought  to 
determine  nnmit  should  be  responsible  for 
determining  itlhether  the  strucbm  will 
sui^mrt  itself  Snd  any  superimposed 
loads  prior  t4  placement  of  sudi  loads. 

There  wer^  three  comments  toceived 
on  ^lis  issue.  Two  of  the  commenters 
(Exs.  l«-«7  ahd  18)  aigned  that 
engineers  or  architects  do  not  consider 
construction  Mads  in  the  design  of  die 
structure.  Ced>  bdustries.  Inc.  (Ceco) 
(Ex.  14-47)  stUted  diat  construction 
procedures  and  the  nature  and 
magnitude  ofj  loads  applied  to  structures 
are  normally  llbfl  to  the  contractor.  Ceco 
further  stated  ^t  the  method  of 
concrete  construction  is  die 
responsibilitjl  Ipf  the  empl(^er. 
Testimony  ai  me  hearing  by  John 
Hanson,  an  OSHA  expert  witness  (Tr.  I, 
86).  addresseU  diis  issue. 

Mr.  Hanson  testified  that  engineers 
and  architecisi  do  not  consider  all 
construction  t4ads  on  partiaUy 
completed  co^^te  structures  in  the 
design  phase  ll^ecause  they  cannot 
envision  evera  possible  method  of 
construction  w  source  of  construction 
load.  Ingyar  Stiunisboe.  the  other  OSHA 
expert  witness  (Ex.  19).  commented  that 
construction  laads  may  or  may  not  be 
considered  SMcifically  in  the  design 
phase.  Mr.  SdHousboe  stated  that 
contractors  [f  taployers]  should  Imow 
what  construction  loads  were  assumed 
in  the  design  {qnd  should  not  attempt  to 
place  laiger  Iliads  without  competent 
engineering  abproval  or  advice.  Mr. 
Schousboe  alsJD  stated  that  this  approval 
or  advice  wa^  jonce  referred  to  the 
project  engineer  on  the  design  team,  but 
current  practice  makes  it  necessary  for 
the  contractot'jto  have  an  in-house 
engineer  or  oaLein  a  consultant  service. 

After  carenoly  omsidering  all  tile 
comments  and  testimony  received. 
OSHA  has  ds4(ided  to  delete  Uie 
requirement  ^r  the  specified  engineer- 
architect  servijces.  This  decision  is 
based  on  the  Idomments  and  testimony 
received  which  indicates  that  engineer- 
architects  frei^ntiy  do  not  conflder 
construction  loads  in  the  design,  nor  do 
they  apim)ve|iieir  placement  on 
ted  structures, 
believes  that  it  is  still 
someone  be  responsible 
service.  Therefore, 
that  the  employer 
ition  diat  die 
on  of  the  structure  is 
,  the  construction 
loyer  must  make  this 
on  the  basis  of 


partiaUy 

However. 

important 

for  perfoi 

OSHA  is 

make  the  deti 

structure  or 

capable  of  SI 

loads.  The  ei 

deterrainatioi 

information  rabeived  from  a  person 


qualified  in  structural  design.  This 
revision  also  plaoN  responsibility  for 
employee  safety  widi  die  person  direcdy 
responsible  Ibr  die  ooncrete  opefaUons. 
In  addition,  the  langn^gs  in  the  final  rule 
will  allow  die  empbyer  to  consult  with 
engineers  or  arohltects  or  whomever  the 
employer  chones  to  make  the 
determination,  pro^ddii^  dui  person  is, 
in  fact,  qualified  in  structural  design.  In 
some  cases,  the  employer  or  an 
employee  may  possess  die  qnali|fications 
necesniy  to  make  such  determinations 
on  the  basis  of  his  or  her  own 
qualifications  in  structural  design  and 
may  not  need  to  consult  with  others. 
Therefore.  OSHA  promulgates 
paragraph  (a)  as  revised. 

Paragrai:^  (b)  of  the  final  rule  requires 
the  employer  to  guard  all  protruding 
reinforcing  steel  to  eliminate  the  hazard 
of  impalement  i^never  there  is  a 
danger  that  employees  wUl  fall  onto  or 
into  the  reinforcing  steeL  The  intent  of 
this  provision  is  to  prevent  accidents 
such  as  the  oim  that  occurred  on  June  11. 
1976.  in  which  one  employee  was  killed. 
The  emfdoyee  was  operating  a  powered 
concrete  buggy  to  transport  concrete 
when  he  lost  control  of  the  buggy.  Hie 
employee  dien  feU.  landing  on 
protruding  reinforcing  steel  which 
pierced  his  shoulder  and  ear.  (Ex.  5). 
Observance  of  the  requim^ent  in  the 
existing  rule  in  1 19ae.700(b)(2)  to  guard 
the  rebar  could  have  protect  the 
employee  bom  the  hazard  described. 
Likewise,  observance  of  diis  final  rule 
provision  will  protect  employees  firom 
the  hazard  of  protruding  reinforcing 
steel. 

The  final  rule  differs  from  the 
proposed  provision  which  was  located 
in  S  I92e.7a2(a)  and  die  existing 
provision  in  S  1926.700(b)(2).  Under  die 
proposed  rule,  employers  could  either 
protect  the  reinforcing  steel  or.  ta  die 
ahemative.  protect  tbs  employee  btnn 
falling  onto  the  steel  by  requiring  the 
employee  to  use  foil  protection  devices. 
The  existing  tufe  required  only  that  the 
emi^oyer  guard  vertically  protrudhig 
reinforcing  steel  when  employees  are 
working  above  it 

Several  comments  were  received  on 
the  pnqiosed  revision.  The  National 
Erectors  Association  (NEA)  (Ex.  14-22) 
conUnented  that  diey  agreed  with  the 
proposed  revision  aUowing  the  option  of 
using  a  foil  protection  system  In  Ueu  of 
covering;  smddlngi  or  bendiM  over  the 
protrudhig  reinforcing  steel  The  NEA 
fiirdier  stated  dut  die  j^t^posed  rule 
would  ellMtoate  cprnpUanoeproUcons  at 
multi-employer  woric  sites  wrihoa  one 
employer  may  be  required  to  provide 
protection  for  employees  of  other 
employers. 


Three  other  oommenten  (Exs.  14-4a 
19.  and  24)  argued  dut  OSHA  should 
drop  the  faU  pnteetioo  alternative 
because  It  would  provide  less  protection 
than  the  axisttng  rule.  In  parttoilar,  the 
DCTD  (Ex.  14-40).  asid  diat "  *  *  * 
permitting  fdl  protection  as  a  substitute 
for  piotading  protruding  reinforcing 
ste^  provides  significandy  less 
ptotsction  than  the  current  standard 
does  *  *  *.  Moreover,  permitting  the  use 
of  foU  protectf  on  as  a  substitute  divides 
responsibility  among  die  various 
subcontracton  on  the  site  whose 
employees  may.  at  different  times,  be 
eiqxMed  to  the  protruding  steel  rods." 
BCTD  conchided  diat "  *  *  'fall 
protection  is  an  unsatisfoctory 
substitute  for  actually  guarding  the 
SteeL"  They  recommended  that  fall 
protection  be  dropped  as  an  alternative. 

In  addition,  the  United  Brotheriiood  of 
Carpenten  and  Joiners  of  America 
(Carpenten)  (1^.  L  38)  testified  as 
follows: 

A  recent  BL8  study  (Ex.  24A)  of  falls  from 
elevations  showed  Aat  in  constmction.  89 
percent  of  the  workers  surveyed  were  not 
using  fall  protection  at  tlis  time  of  Ot» 
accident  Of  diose  workers,  32  percent  said 
they  were  not  high  enough  to  need  any,  43 
percent  said  it  was  not  piactieatto  use  in  that 
type  of  woik.  Of  those  using  IbU  protectioa 
26  percent  Cell  from  6w  side  or  area  not 
protected  by  tlie  guardrail  For  nine  peroent 
of  those  ustaig  fall  pratectioa,  die  guardrail 
l»oka.  Three  percent  of  those  workers  fell 
over  the  guardrail,  and  another  three  percent 
fell  under  tiie  guardrail.  In  28  peroent  of  tliese 
cases,  the  bll  protection  was  not  connected 
because  tlie  worlcer  was  moving  around. 

The  Carpenters,  in  their  post-hearing 
comment  (Ex.  30).  further  stated  that 
both  fall  protection  and  rod  covering 
should  be  required. 

The  National  Constiucton 
Association  (NCA)  {jBx.  14-36)  stated 
that  the  words  "to  woik"  should  be 
stridcen  so  that  enqiloyees  are 
prohibited  above  protruding  reinforcing 
rods,  unless  protection  is  provided.  NCA 
further  states  that  there  should  be  no 
difference  between  "working"  and 
"walldng"  surfoces.  OSHA  notes  diat  it 
considen  employees  who  are  walking  hi 
the  area  of  v«nrtically  protruding 
reinforcing  stieel  to  be  "woridng"  and 
thus  covered  by  the  proi>osed  nde. 
However,  to  avoid  any 
misimdeiiitandiiig,  the  revised  rule 
excludes  tte  words  "to  work"  and 
applies  die  provision  to  workers  who 
may  become  iinpaled  as  a  result  of 
falling  onto  or  into  protroding 
rehifordng  SteeL 

Finally.  Technical  Safety  Associates 
(TSA)  (Ex.  14-34)  commented: 
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This  portion  of  the  tUndard  is  not  clear  to 
many  people.  Thia  again  appaan  to  rriir  only 
to  workiag  up  in  the  air  abim  rabar  and  dMt 
protnidiBg  rabara  faooi  Ike  yoand  naad  not 
be  ooveied  or  protected  Many  actiiknH 
oocar  wlwn  employees  are  w*aMfing  eloog 
ground  level,  trip,  and  are  impaled  on 
protruding  rebar. 

The  canunents  raoehrad  pranpted 
OSHA  to  aeck  additknal  hdomatian  in 
the  hearing  notice  oo  the  prapoaad  rate 
to  protect  emplojreea  woridng  abova 
vertical  pratnidhig  rek^oichig  sted. 
OSHA  explained  in  the  notice  that  the 
proposal  reqoirad  employen  to  protect 
the  reinibrdng  steal  or  prevent  die 
employee  from  falling.  Throagh  revfew 
of  the  comments,  OSHA  sontBht  to 
determine  whether  fall  protection 
provided  iesa  protection  against  the 
hazards  ai  impalement  thim  guardmg 
the  reinforcing  slaeL 

In  responae  to  diat  notice.  John 
Hanson  (Tt.  1, 88)  testified  at  die  hearing 
that  fall  protection  te  needed  to  prevent 
impalement  when  employees  are 
working  above  adjacent  working 
surfaces,  irrespective  of  wdiether  the 
rehifordng  steel  has  been  protected. 

After  careful  conaideration  of  the 
cooamento  received.  OSHA  agrees  that 
the  use  of  fall  protection  systems  should 
not  be  allowed  aa  an  alternative  to  the 
requirement  to  guard  protruding 
reinfoicing  ateel.  becmse  employee 
safety  will  not  be  adequate^  provided. 
The  record  (aa  evidenced  by  the  BiS 
statistics  on  faUs  which  were  preaented 
in  testimony  and  discuaaed  above) 
demonstrates  that  even  when  employees 
are  provided  Call  protection,  fall 
protection  systems,  for  various  reasons, 
do  not  always  prevent  or  stop 
employees  from  falling.  In  come  cases, 
employees  faU  over  or  under  guardrails 
that  should  have  provided  the  needed 
fall  protection.  In  some  other  cases, 
employees  were  required  to  be  in 
motion  and  had  disengaged  from  the 
provided  fall  protection  systems.  In 
other  words,  faO  protection  systems  are 
not  100  percent  effective  in  prevrating 
employees  frxnn  falUng  and  unless  the 
employees  are  prevented  from  falling, 
the  hazard  of  impalement  on  rebara  is 
not  controlled  or  eliminate).  On  the 
other  hand,  if  rebar  is  guarded  at  all 
times  (covered  or  bent  over),  the  hazard 
of  impalement  is  always  controlled  or 
eliminated,  fai  fact  OS^IA  does  not 
know  of  a  single  case  adiere  an 
employee  was  impaled  aflw  having 
fallen  into  rebar  that  had  been  guarded. 
Therefore,  the  proposed  option  of 
providing  fall  protection  in  Ueu  of 
guarding  rebar  is  deleted  in  the  final  nde 
in  order  to  afford  the  greater  employee 
protection. 


hi  addition,  OSHA  beUevea  diat 
comment  ofTSA  has  merit  and  diat  all 
employees  should  be  protected  from 
behig  impaled.  OSHA's  intent  is  to 
elimhiate  the  hazard  of  impalement 
compietely.  OSHA  (fid  not  intend  that 
the  nse  of  die  word  "above"  would  be 
construed  to  mean  that  the  entire  body 
of  anem|rioyae  would  have  to  be 
"above^  the  protrodfaig  ateaL  091A 
realises  drat  employees  could  be.  In  fact, 
often  are.  in  a  position  when  only  part 
of  their  body  ia  above  the  protnufing 
steel,  such  aa  waHdng  alongside  of 
protruding  rebar  whne  as  TSA  points 
out.  die  anqiloyee  cotdd  trip  and  dien 
fall  into  die  ateeL  LScewise.  there  are 
situations  where  the  steel  is  protruding 
from  a  horizontal  direction  and 
employeea  could  fad  or  trip  into  die 
steel  and  become  impaled.  To  properly 
protect  employeea  from  the  hazard  of 
impalement.  QSHA  haa  revised  die 
provision  to  state  clearly  that  all 
protmdiiig  reinforcing  steel  is  to  be 
guarded  adienever  employees  could  fiaU 
into  or  onto  the  steel  and  thereby 
became  impalecL  fat  light  of  die  above 
couidaratioDa.  dierefoie,  OSHA 
promulgatea  paragraph  (b)  aa  reviaed. 

Fara^aph  (c)  containa  provisimis 
related  to  poat-tanaioning  operations. 
Paragraph  (cMl)  requirea  the  employer 
to  prohdtit  employeea  (except  tlKMe 
essential  to  the  post-tenaioning 
operations)  fcoto  being  hi  die  area 
behind  the  jack  during  tensioBing 
operations. 

Paragraph  (cM2)  requirea  the  employer 
to  erect  signs  uid  barriers  to  Umit 
employee  acceaa  to  the  poat^tenaioning 
area  during  tensioning  operations. 

Although  there  were  no  qiedfic 
proviaiona  proposed  to  addreaa  post- 
tensioning  operationa.  OSHA  observes 
that  the  existing  standard  (die 
referenced  ANSI  AlOi»-1970  standard) 
prescribes  requirements  to  protect 
employees  frtun  hazards  aasodated  with 
post-tensioning  operations.  Because 
OSHA  fslt  diat  the  hazards  aasodated 
with  poat-tenaioning  were  adequately 
addressed  by  other  sections  hi  the  1926 
standarda.  it  decided  dwt  instead  of 
proposing  additional  requirements,  it 
would  raise  an  issue  regarding  thte 
subject.  In  particular,  in  lasue  #8  of  the 
NPRM.  OSHA  asked  questions 
reganfing  pre  stressing  and  post- 
tensioniim  operations,  ^ledfically, 
OSHA  ariced  what  are  die  hazards 
associated  with  such  operations  and 
what  standards  are  needed  to  jwotect 
employees  performing  sudbmerations? 

In  response  to  the  issue.  OSHA 
received  a  wide  variety  of  comments, 
many  of  which  focused  on  hazanfo 
addressed  elsewhere  in  Part  1926— the 
Construction  Safety  and  Health 


Standards.  For  eirsmple.  fall  hazarda 
wldch  an  regulated  by  Sidvarto' B  and 
M  wen  diad;  fire  hanrda  whidi  are 
regulated  ty  Subparte  C  aadF  were 
dted:  and  die  need  to  eateblisb  good 
week  praeticea  (training}  adiicfa  are 
regulated  by  Subpart  C  wan  died. 
Sane  of  dm  spedfic  commente  indaded 
the  foDowing. 

GObane  (Ex.  14^28)  couMnanted  on  die 
similarities  of  erecting  pre-streased 
concrete  and  comparaid  it  to  ateel 
erection,  noting  dM  fall  hazards 
aasodated  wiu  the  erection  proceaa.  On 
post-tenaioning.  Gffiiana  noted  that  in 
addition  to  die  hazard  of  falling,  die 
eB^>loyee  could  be  struck  by  items 
falling  from  above.  Gilbane  also  I 

commented:  I 


Also  of  concern  is  the  | 
the  poet-tension  in  strands.  They  are  I 
cut  This  oould  eauae  a  fire  hasard  to  Uioee 
below.  As  they  are  not  suppoeed  to  be 
torched  cut  but  cut  widi  a  hydraulic  cutler, 
this  should  not  be  a  problem.  The  elements 
that  are  being  cut  cennot  be  aDowed  to  rail 
unrestrained  to  Ibe  lower  levels.  Only  treined 
personnel  shoaid  perfonadisae  iwswdoaa 
operations. 

CAL/OSHA  (Ex.  14-2)  hi  commenting 
on  the  need  for  good  worfcmanahip  in 
tensioning  wires  noted  that  a  qualified 
person  should  have  a  good  qnaHty 
control  inspection  before  the  concrete  is 
poured  into  die  slab.  Likewise,  the 
AGCA  (Ex.  14-31)  commented,  "Any 
hazards  resulting  from  tensioned  nvire 
rope  elemente  {pn  or  post)  have  as  their 
root  cause  poor  histallation.  As  is  die  ■ 
case  with  most  comp<Hiento  assocteted 
with  auicrete  placement  pn^ier 
inspection  and  good  worionanship 
during  installation  will  avoid  mi^ps 
related  to  tensioned  wire  rope." 

Several  commantera  noted  that 
employees  should  not  work  directly  in  . 
line  with  the  wire  rope  behug  tensioned. 
that  employees  should  woric  btim  the 
side  and  diat  warning  signs  or  audible 
warning  should  be  used.  For  example, 
Bechtel  (Ex.  14-3S)  commented.  "No 
significant  hazard  exists.  Good  practice 
is  to  avoid  working  directly  behind  or  hi 
front  of  wires  bei^g  tensioned  to 
eKminate  the  potential  for  injury  if  a 
break  of  slip  occurs.  No  regulation  is 
required."  The  Phitedelphte  Electric  Co. 
(Ex.  14-27]  commented  diet  personnel 
should  not  be  permitted  in  the  vicinity  of 
the  tendons  dining  the  tensioidng 
process. 

NIOSH  (Ex.  14-39)  oonunanted.  'The 
greatest  risk  of  serious  injuiy  te 
assodated  widi  the  sodden  release  of 
energy  from  the  tendoned  clement 
These  etements.  ro<b  or  win  rope,  are 
oftentimes  sul^ad  to  loada  of  201X000 
psi.  Should  a  rope  or  rod  fad  and  strike 
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(Ex.l4HMVcoqunented^  . 
of  tensioning  the  «virs  rope 
the  most  dwgecbus  . 
tructibh  operation.  It 
bice  to  a  oumbisr  of 
lost  serious  (tf  which  is 
snapped  jcables."  The 
commented.that  they 
as  necessary  to  set 
protect  woricers  from  these 
recommended  bariien 
.  poit-tensioning  ail 
ANSI  Am9-lil^  which 
idoorporatml  by  O^IA. 
'  witnCii,  Ingvu- 
19],  tested  Uul  most 
takes  jdaceiii  -    .' 
plants.  He  recomn^ded 
signab  such  as  flashing  red 

or  klaxons  signify  that 
commence  so  all 
nonessential  persons  could  leave.  He 
also  said,  "f^obody  ever  stands  in  the 
line  of  a  strgtad."  adding  that  "I  know  of 
no  case  wh^  a  strand  has  been  broken 
after  the  sti^assing  was  completed  and 
the  strand  properly  anduned"  On  post- 
tensioning  hi  said.  "Nobody  should  be 
permitted  to  be  in  line  with  the  strand 
being  stressad." 

The  Catpf^ters  (Ex.  24).  when 
testifying  o^lOSHA's  cost  figures  for  the 


signs  and  bi 

tensioning 

these  pro< 

standards 

practice 

thc^arrea 


lers  during  pre-  and  post- 
irations.  commented  that 

are  in  the  ANSI- 
accepted  industry 
indicated  to  them  that 
(rf  any  good  safety 
program  an|i  could  not  be  considered 
burdensomei  They  also  said  diat  most  of 
the  industi|  Will  continue  to  provide 
protection  f|^m  these  hazards,  OSHA 
regulation  ornot 

The  NCA  ffix.  14-36)  commented  that 
this  subject  Ideserves  separate  and  fiill 
attention  because  of  the  numerous 
hazards  asaociated  with  such 
operations,  they  suggested  that  OSHA 
reserve  a  scK^tion  in  Subpart  Q  and  seek 
public  com]^i|N)ts  throu^  an  Advance 
Notice  of  PtK^posed  Rulemaking.  NCA 
did  not  elabdirata  on  the "numerous 
hazards."     { 

The  WMikCSA  (Ex.  14-19) 
commented!  fiat  pre-strassed  coiwrete  is 


generally 
post-tensioi 
They  also 
version  of 
part  of  the 
AGCof 
"No  Stan 
Based  on 


ted  off  the  fob  and 
is  completed  on  the  job. 

ted  that  the  1983 
should  be  included  as 
standard.  Finally,  the 
s  (Ex.  US)  commented. 

are  necessary." 
carefiil  review  of  the 
comments  aiiid  testimony.  OSHA  has 
determined  that  while  most  of  the 
hazards  asaiociated  witib  both  pre- 
tensioned  and  post-tensioned  concrete 


are«dequatc)y«overed,thcQiighoutPart 
19».  Ibve  isa  Deed  for  Mher 
ngulation.  In  partkKlas.  (lie.«vidence 
and.  teetimoiqr  demoestrate  tfiat  during 
poM-tensioniog  operatioos.  it  is  critical 
that  aD  non-essential  employees  be  kept 
out  of  the  tensioning  area.  Because 
construction  sites  are  typically  occopiiBd 
by  several  trades  at  the  same  time,  it  is- 
virtuaUy  impossiUe  to  tell  each 
potentially  afffctsid  employee  exactly 
where  the  post-tensiontaig  operations 
will  be  conducted  m  that  they  will  stoy 
clear  of  the  area.  Additionally.  OSHA 
does  not  believe  that  it  is  fekstf)I»  for  the 
post-tensi(anih(|  employer  to  siation  an 
enq>Ioyee  at  potenttal  ^trances  to  the 
pmit-teiisioniiig  areas  to  ktep  non- 
eaeential  employees  out  of  ^  area,  yet 
OSHA  l»  requiring  that  non-essential 
employees  be  prohibited  from  die  area. 
OSHA  believes,  as  siqiported  by  the 
commentd,  that  the  existing  requirement 
located  in  section  9.5  of  the  ANSI  Aia9- 
1970  standard  to  erect  signs  and  barriers 
is  an  effective  Way  to  communicate  witfi 
all  workers  at  the  site  that  the  area  is 
"off  Bmits."  The  signs  and  barriers  will 
limit  employee  access  and  therefore 
employees  will  not  be  b^ind  the  Jack 
during  tensioning  operations. 

Therefore,  to  provide  a  proper  level  of 
employee  safety,  OSHA  is  continuing 
the  existing  iiequlrement  that  no 
emiHoswe  (except  didie  essential  to  the 
post-tentfionihg  bp^tioHs)  be  pennitted 
to  be  behind  trntpidtdarfaig  tensioning 
operation*  and  that  signs  and  barriers 
be  erected  to  limit  empk^ee  access  to 
the  post-tensioning  area.  Based  on  these 
considerations,  paragraphs  (c)(1)  and 
(c)(2)  are  promulgated. 

Paragraph  (d)  of  Uie  final  rule 
prohibite  employees  from  riding 
concrete  budieto.  This  paragraph  was 
relocated  from  S  ig26.703(a)  of  the 
proposal  and  is  based  on  existing 
S  1928.700(d)(7)(U),  which  prohibite 
riding  concrete  bucketo  for  any  {wrpose. 
The  final  rule  is  essentially  die  same  as 
the  proposed  rule,  except  it  has  been 
reworded  to  clarify  that  die  emptoyer 
cannot  permit  enqiloyees  to  ride  the 
budceto. 

Two  commento  were  received  on  die 
provisionto  prohibit  the  riding  of 
conoetebudcete.  The  NEA  {&c  14-^) 
steted  that  employees  should  be  able  to 
ride  properly  equipped  buckete  to  avoid 
enormous  scaffold  and  ladder  problems 
which  could  expose  employees  to 
potentially  more  danger  than  riding  the 
budcet  However,  the  NBA  did  not 
provide  any  date  to  support  this 
position.  The  BCTD  (Ex.  14-40) 
commented,  "Since  the  OSH  Act  places 
the  resp<Misibilify  for  compliance  «vith 
stendards  on  employees.  29  U.SXl  654. 
this  paragraph  should  be  amended  to 


reqiiicf(.:that  8oq)loy9e»  shall  not  be  - 
permitted  torida  coQcratebudute^" 

After  ourefail  conskkrationof  4he 
commeote  leoeived.  OSHA  has  decided 
to  ivviae  the  proposed  rule  using 
language  to  reflect  dwconpeipe  of  the 
BCTD.  Thereon,  OSHA  promulgates 
paragraph.(d)  as  revised. 

PMBgraphte)  of  the  final  rule  contains 
two  requlramento  concetnitworidng 
under  kMuds.  The  Tequirema«t»  pertain  to 
working  under  concrete  buckets. 

Parai^ph  (eXl)««quiras  Uie  employer 
to  prohibit  employees  from  working 
under  oonoreta  bucketo  wUk  the  Wket 
is  being  elevated  erJowetediato 
position.  Paragraph  (e)(2)  requires  tiiat 
when  concrete  buckete  are  being  routed, 
overiiead.  die  employer  must,  to  die 
extent  practioaL  route  elevated  concrete 
bucketo  so^at  no  employee,  or  the 
fewest  number  of  employees,  are 
exposed  to  the  hazards  assodated  widi 
falling  concrete  buckete.  . 

The  final  rule  to  a  revision  of  the    .    . 
proposed  provtoion  in  1 192&703(l^ 
which  was  based  on  the  extoting 
provision  in  i  1928.700(dH7Kii).  Like  the 
extoting  provtoion.  the  proposed  rule 
only  afforded  protection  to  workers  of 
vibrating  crews.  Cleariy.  overiiead 
concrete  bucketo  pose  the  greatest 
hazard  to  vibratii^  crews.  However, 
other  workers  on  the  site  are  faced  with 
the  same  hazard,  albeit  less  often,  when 
concrete  bucketo  pass  over  their  heads. 
For  example,  on  October  13. 1077,  two 
carpenters  were  killed  when  a  bucket 
conteining  wet  concrete  dropped  and 
crushed  the  two  woriiers.  On  September 
29. 1980,  a  pile  driver  was  killed  when 
he  was  struck  by  a  bucket  filled  with 
concrete.  Observance  of  this  provision 
of  the  final  rule  will  protect  all 
employees  fix>m  the  hazard  of  falling 
concrete  bucketo,  not  Just  the  vibrating 
crew  which  to  afforded  protection  under 
the  existing  requiremento  in 
S  192&70Q(d)(7)(ii). 

Because  of  the  lack  of  protection  to 
other  woricers,^  OSHA  decided  to  request 
specifically,  in  tosue  #7  of  the  NPRM, 
information  on  the  need  to  expand  die 
proposed  prwrision.  to  prohibit  all 
employees  from-being  under  concrete 
buckets.  OSHA  explained  that^xmcrete 
buckets  have  fallen  while  transporting 
concrete  bom  the  concrete  ^cks  or 
odier  source  to  ito  placement  and 
crushed  employees  woricing  below. 
Several  commento  were  received  on  the 
proposed  provtoion  and  in  response  to 
the  specific  questions  asked  in  tosue  #7. 
Several  coramenters  (Exs.  14-29. 14-36, 
and  14-40)  stated  that  employees  should, 
be  kept  out  from  under  concrete 
bucketo.  The  BCTD  (Ex.  14-40) 
commented,  "A  falling  concrete  bucket 
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is  a  recogirixed  hazard  in  the  industry, 
against  wkicb  all  employets  should  be 
protedad."  AmMhw  oomnenter  (Ex.  14- 
19)  stated  dwt  it  is  not  always  possible 
to  prevent  vibrator  crews  from  work&ig 
under  concrete  buckets.  Three 
conunenters  (Bxs.  14-20, 14-21.  and  14- 

35)  stated  that  a  requirement  to  keep  all 
employees  out  bxaa  under  concrete 
buckets  would  have  an  adverse  impact 
on  constnictimi  procedures.  For 
example,  Alabama  Power  (Ex.  14-20) 
commented,  "in  some  cases,  all 
[concrete]  placement  and  possibly 
flushing  persomiel  would  be  required  to 
stop  work  and  move."  The  commenter 
also  stated  that  this  would  disrupt  die 
placing  and  finishing  operation  of  any 
concrete  idacement  and  would  increase 
costs.  Six  conunenters  (Exs.  14-6, 14-16, 
14-17. 14-28. 14-31.  and  14-45)  stated 
that  it  was  not  always  practi(»l  to  keep 
all  employees  out  from  under  concrete 
buckets.  For  example,  die  NCXSHAC 
(Ex.  14-16)  conunoited  as  follows: 

Proper  workpiace  assigmnenta  should 
strive  to  asaure  that  toads  are  not  swung 
directly  over  woridag  areas.  The  operator  of 
the  eqoipineot  SMSt  be  ooatiiHially  avrare  of 
peraonnel  working  in  the  area  and  govem  his 
operations  accordingly.  In  some  operations, 
however,  such  as  the  pouring  of  sLsbs,  a 
concrete  bucket  is  swung  over  the  area  where 
concrete  is  l>eing  placed  and  vibrated.  While 
personnel  should  not  be  assigned  to  work 
directly  under  socfa  areas,  nevertheless,  there 
may  lie  tines  when  it  is  unavoidable. 
Three  conunenters  (Exs.  14-2, 14-33,  and 
14-36)  recommended  that  all  employees 
should  be  kept  from  under  concrete 
buckets.  For  example,  the  NCA  (Ex.  14- 

36)  commented.  "Reasonable  efforts 
should  be  taken  by  employers  to  keep 
all  employees  from  under  suspended 
loads,  including  concrete  buckets." 

The  comments  received  prompted 
OSHA  to  seek  additional  comment  in 
the  hearing  notice  on  whether  or  not  it  is 
practical  to  keep  all  employees  frtun 
imder  concrete  buckets. 

Four  comments  were  received  in 
response  to  this  issue.  The  four 
conunenters  (Exs.  14-47, 18, 19  and  21) 
stated  that  it  would  not  be  reasonable  or 
practicable  to  keep  everyone  out  from 
under  concrete  buckets.  For  example, 
Ceco  (Ex.  14-47)  stated  diet  it  would  be 
difficult  to  remove  everymie  from  the 
path  of  the  load  because  this 
requirement  would  become  very 
disruptive  to  the  construction  process. 
)ohn  Hanson  (Ex.  19)  stated  his 
agreement  with  other  comments  to  the 
effect  that  it  is  not  reasonable  or 
practical  to  keep  everyone  out  from 
underneath  concrete  buckets.  Hanson 
further  stated  that.  "It  would  be  my  view 
that  danger  to  employees  in  working 
underneath  overhead  loads,  and  in 


particular  in  working  underneath 
concrete  budcets.  Occurs  as  tfaie  load  i> 
first  being  Ufled  or  as  the  loiad  ia  brought 
to  its  final  positian."  Hanson  eaqjefaied 
his  view,  saying  diat  '^e  hazard  comes 
mainly  from  sudden  or  uuexpactcd 
movement  of  the  toad  and  aJbo^  risk 
of  that  toad  hitting  some  odivelenant 
on  the  constmctkxi  sitB."  Hanson  also 
recommended  that  i  192S.21(b)  riwuld 
contain  a  specific  requirement  for 
employers  to  inform  and  instruct 
employees  of  die  need  to  be  conscious 
of  overhead  loads  and  to  avoid 
unnecessary  exposure  to  overhead 
loads.  Further,  Hanson  suggested  that 
the  provision  in  question  be  revised  to 
require  emptoyees  to  be  kept  out  from 
under  a  concrete  bucket  whenever  it  is 
less  than  20  feet  in  height  or  closer 
laterally  than  10  feet  to  any  other 
element  of  the  construction.  Mr.  Hanson 
acknowledged  that  the  numbers 
represented  his  personal  judgment, 
indicating  that  other  persons  may  have 
different  numbers. 

Rnally.  Ingvar  Schousboe  (Ex.  19) 
stated.  "It  is  not  always  practical  to 
keep  everyiHie  out  from  under  concrete 
budcets"  and  suggested.  "Voy  careful 
planning  of  the  bucket's  path  may  help: 
try  to  avoid  coming  in  above  steel 
setters  and  finisbers.  ahead  of  and 
behind  the  delivery  spot,  reflectively." 

OSHA  has  determined,  based  on  the 
record,  that  it  is  not  possible  to  keep  all 
employees  out  from  under  susfiended 
concrete  buckete  at  all  times.  However, 
OSHA  believes  that  there  are  certain 
precauticms  that  must  be  taken  to 
eliminate  or  control  the  hazard  udien  die 
greatest  potential  for  exposure  exists. 
The  record  indicates  that  the  most 
critical  times  during  the  lifttaig  cycle 
occur  when  the  budiet  is  initial]^  raised 
and  wh«i  it  is  being  lowered  into 
position  for  imloading.  Therefore, 
employee^  must  be  kept  out  from  uada 
concrete  buckets  while  buckets  are 
being  elevated  or  lowered  into  position. 

At  odier  times.  Le^  when  the  bucket  is 
suspended  over  workers  while  in  route 
to  its  placement  destination.  OSHA 
believes  that  employers  must  take  other 
steps  to  etimmate  or  minimize  emptojree 
exposure.  OSHA  has  determined  that 
total  evacuation  of  the  structure,  while 
obviously  an  efiective  way  to  eliminate 
or  minimize  the  hazard,  is  not  always  a 
practical  ahemattve.  However,  OSHA 
has  determined  that  other  employer 
efforts  to  control  the  hazard  are  capable 
of  being  donp  ^nd  must  be  teiken.  Thus, 
OSHA  is  requiring  that  the  emi^oyer,  to 
the  extent  practical,  select  a  routing 
path  so  that  no  employee,  or  the  fewest 
number  of  emptoyees,  are  exposed  to 
the  hazard  of  falling  concrete  budceta. 


Additionally,  OSHA  obaarves  diat 
other  requiremenU  in  the  construction 
standards  udiich  pertain  to  rigging 
equipment  nniat  also  be  observed  to 
aflord  the  greatest  level  erf  saiiity  to 
workers  «H^  are  woifciag  beneath 
suspended  loads.  Tlierefore.  OSHA 
promulgates  paragraphs  (e)(1)  and  (eM2) 
as  revised. 

Paragraph  (I)  of  the  final  rule  contains 
requirementa  for  personal  pratactive 
equipment  Para^^  itfl]  requires  die 
employer  to  proUbit  uaployses  from 
app^ng  a  cement,  sand,  and  water 
mixture  throu^  a  pneumatic  hose 
unless  the  emptoyee  is  wearing 
protective  head  and  face  equipment 
This  paragraph  was  relocated  from 
i  1926703(c)  of  the  proposal  aid  is 
based  oo  existing  1 1926J00(dX9). 
OSHA  proposed  that  nozzlemen  udw 
are  applying  a  cemoit  sand,  and  water 
mixture  through  a  pneumatic  hose  shall 
be  required  to  wear  protective  head  and 
face  equipment 

The  final  rule  is  essentially  dw  same 
as  the  proposed  requirement  except  the 
word  "nozzlemen"  was  replaced  with 
"employees."  There  was  oily  one 
comment  received  on  the  propoaed 
provision,  and  that  was  frtun  die  NCA 
(Ex.  14-36)  who  suggested  diat  OSHA 
delete  the  words  "be  required  ta" 
OSHA  observes  that  to  remove  these 
words  as  NCA  suggests,  would  create 
language  similar  to  the  language  that  the 
BCTD  objected  when  it  was  used  in 
proposed  1 19Z87aa(b)  (retocated  to 
S  1926.701(d)(1))  which  prohibite 
emfdoyees  from  riding  concrete  buckets. 
The  BCTD  took  objection  to  the 
propoaed  proviston  regarding  concrete 
buckete  because  they  felt  the  way  the 
provision  was  written  made  it  appear 
that  OSHA  was  placing  responsibility 
for  safety  and  health  with  the  worker, 
rather  than  the  employer.  Although  it 
has  been  cleariy  established  diet  the 
employer  is  responsible  for  compliance 
with  the  OSHA  requirements,  OSHA 
revised  the  provi^on  for  riding  concrete 
buckete  so  that  there  would  be  no 
misunderstanding  that  it  is  the  employer 
who  must  prohibit  such  tasks.  Thus,  to 
accept  the  NCA  suggestion  in  this 
provision  would  be  to  restructure  the 
provision  so  that  it  would  appear  that  it 
was  the  responsibility  of  the  emptoyee 
to  wear  personal  protective  equipment 
Therdbra.  091A  rejecte  the  su^estion 
of  the  NCA.  and  instead  promulgates 
paragraf^  (f)(1)  as  revised  by  rewriting 
the  provision  in  plsin  language  to  state 
that  no  employee  shall  be  permitted  to 
apply  a  cement  sand,  and  watei 
mixture  through  a  pneumatic  hose 
unless  the  employee  is  wearing 
protecting  head  and  face  equipment 


£ 


Paragraidi  \h{2)  rsquint  that  the 
employer  iiraifihit  eoiidayee*  from 
placing  amH|tog  reinforcing  eteel  more 
than  six  Eeet  ^bove  any  adlacent 
working  nvfice  unless  the  eatployee  is 
protectol  by  ttie  use  of  a  safety  belt  or 
equivalent  bu  protectien  in  accordance 
with  SdipartK  (tf  diis  part  This 
paragrapii  wis  located  from 
S  192&702(b)  ^  the  propoeaL  and  is 
based  on  exi^^  S  ia26L70Q(b)(l)  which 
requires  that  fEUployees  woikhig  more 
than  sU  Cset  wove  any  adjacent 
woridqg  surf  Me.  pladitg  and  tying 
reinforcing  eteel  in  walls,  pieia,  *ifyviinnft. 
etc..  be  provi&d  with  a  safety  belt  or 
equivalent  dchpce  in  accordance  with 
Subpart  E  of  Ois  part  OSHA  proposed 
to  delete  the  words  "in  walls,"  "triera," 
"columns."  "ikT  and  the  phrase  "in 
accordance  «Hth  Subpart  E  of  this  part" 
In  adcfition.  t|^  words  "pioi^ed  with" 
were  rq>laced!with  "pn^ected  by  the 
use  or  and  t^  word  "device"  was 
replaced  with  rprotection." 

No  nonune^  were  reoeivad  on  exact 
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revisions 
of  the 
(EX.14-M) 
to  Subpart 
provide 


considenad 
Findii^ 
'has  in< 


I  except  the  deletioa 
I  to  Subpart  B.  The  BCTD 
■unended  that  raierance 
t  retained  in  fte  nile  to 

I  with  guidance 
I  protective  maasurss  are 
Jvalent  to  safety  bdts. 
I  fliis  afguaant.  OSHA 
.  1  this  ooounent  Odier 
Comments  reo^ved  itu^M^ijug  comments 
from  flie  Md^  (Ex.  14-lS)  and  the 
Associated  G^eral  Contractors  of 
America  (AGO)  (Ex.  14-31).  Bodi  the 
MSBC  and  tfMAGC  coramoited  that 
faH  protactia4ahauld  begin  at  heists 
greater  than  ID  feet  The  commenters 
stated  Oat  tfa)4  hdi^t  worid  brii«  the 
proposal  into  Irtonlbrmance  with  other 
existing  faH  pH>tecfion  standaids. 
However.  onlVj  <  lll28.45)(aX4).  whidi 
requires  guar^^ails  on  scafMds. 
contains  sncfai^  10-foot  rale.  All  other 
fall  protection  ^equronents  fwovide  that 
emjdoyees  be  provided  widi  fall 
protection  eqiAiment  when  they  are  six 
feet  or  more  ih»ve  lower  levels.  exoq>t 
for  roofen  peflonning  buHt-np  roofii^ 
work. 

In  connectifto  with  the  proposed 
provision.  C36HA  requested,  in  Issue  #5 
of  the  NPRM.  nedfic  «"""»ifqf  oo  what 
requirements  me  needed  to  protect 
employees  wnle  climbing  erected 
reiafefciqgst^  OSHA  expkiined  that 
emfdoyees  arf  iofian  reqoirod  to  cUmb 
reinforcing  st^ti  during  ooastnwtian  and 
their  weight  cfjkild  causa  die  steel 
connectioos  te  ftwaak,  duu  ^^t^*^  the 
employees  tolaU  faaaards.  llinMigh 
review  of  die  pnaeats  on  tUs  issue. 
OSHA  song^ifo  deteimine  wbedur 
additional  wwjjuirements  are  necessaiy 


to  protect  wofkers  %»fao  place  and  tie 
reinfordog  steel  in  vertical  structures. 
OSHA  received  14  comments  on  this 
issue.  Ten  oomaenters  GBxs.  M^  14^ 
14-16^  14-Ja  14n2a  14^31. 14-83. 34-35. 
14-4a  and  14-«5)  stated  dat  enqdoyees 
who  climb  erected  remfeiciag  stad  ere 
adequatdy  protected  by  the  propoeed 
rule.  For  example,  the  fiCID  ^l  14-40) 
commented.*^  *  *  safety  bete  or 
equivalent  protectiaa.  aa  required  by 
parepairii  JOafb).  wiB  adaqwteiy 
prated  cnqdoyees  who  neat  dbnb  the 
steeL"  Two  coounenten  (En.  14-1  and 
14-27)  stated  that  wco— eudations  on 
typical  rdnfardng  win  sine,  nnaaber  of 
turns,  and  freqoency  off  ties  oould  be 
made.  Finally,  two  caaunentars  (Bxa.  14- 
28  and  14-28)  atated  that  woik  platfeims 
codd  be  erected  to  support  die  wrorkera. 

After  careful  ooBsideretiMi  of  die 
comments  received,  OSHA  decided  diet 
no  additional  reqairemenle  were  needed 
in  diis  Subpart  to  |geted  employees 
while  they  ered  rehafarcing  eted.  While 
it  is  true  diet  OSHA  could  spec^  die 
number  of  turos  and  tiba  frequency  of 
ties  to  be  made,  and  OSHA  oodd 
reqdre  die  erection  of  work  platforms 
wUdi  in  tun  codd  ediance  employee 
safety,  OSHA  observes  diat  such 
reqdremente  wodd  reqdre  emplojrere 
to  expose  odier  enqriiqwes  to  t^  same 
hazard  for  a  greater  poiod  of  tfane  to 
provMe  a  safer  work  statton  for  the 
employees  placing  end  tying  rdnfordng 
sted.  Fbr  tide  reason.  OSHA  has 
deteradned  dmt  paragreidi  (i)(2)  will  be 
promulgated  as  revised  widi  no  change 
to  the  provinon  as  pnqwsed.  except  to 
restructure  it  so  die  providoo.  as 
discussed  above,  demrly  places  the 
reqxmsibility  fdresfety  widi  the 
employer  rather  dun  the  enqdoyee. 
Further  discussion  of  this  topic  can  be 
found  in  the  proposed  fell  protection 
rule  f  1926.501(bK5).  (See  51 FR  42737.) 

Issue  #8  of  die  proposed  rule  was  not 
direcdy  related  to  auy  particular 
provision  in  die  general  reqdrements 
section.  Rather,  it  was  raised  so  that 
OSHA  oodd  gain  spedik  comment  on 
whether  or  not  it  should  require 
employen  to  have  engineers  insped 
concrete  construction  operatiooB.  OSHA 
explained  in  the  NPRM  that  concrete 
construction  operations  are  often 
inspected  by  eogineera  and  local 
building  offidds  to  evaluate 
conformance  with  plans,  qiedfications. 
and  bttildii«  oodee.  OSHA  sought 
information  to  detemine  wdiether 
engineering  inspections  would  improve 
worker  eefety.  There  were  ee«erd 
comments  in  re^xmae  to  Issue  #A. 
Seven  oommenten  (Exs.  14-6. 14-10, 14- 
21. 14-31, 14-33. 14-36^  end  14-45)  stated 
that  engineering  inspections  would  not 


improve  woriGer  safety.  For  example,  die 
Nationd  Consti  attote  Association 
(NCA)  (Ex.  14-«l)  stated  diet  concrete 
empkyen  are  in  the  best  podtion  to 
affect  job  site  conditions  podtively  and 
immediately  because  of  their  direct 
involvement  and  obeervatioes.  Also. 
Don-PUr  (Ex.  14-10)  stated  diet  mod 
engineers  «e  experts  et  design  end  not 
experts  at  oondraction  safety, 
suggesting  dmt  the  ooDCNfte  employer  is 
man  knowledgeable  in  construction 
safety  matters.  Hie  other  oonenenten 
voiced  simdar  esaeena. 

Three  coounenten  (Exs.  14-17.  l4-4a 
and  14-<^  stated  dmt  eiVBieei^ 
inspections  would  imjnuve  worker 
safety.  For  example,  ex.  Stope  (Ebu  14- 
17)  oommeoted  as  follows: 

*  *  *  edbtBaoMBtdcaaatnBtiaa 
procedurea  ahodd  be  liMnd  iqr  the ««— ipTT-. 
tlie  conaliuctar.  and  dw  oimar  d  Ihc 
coiiq;»>eled  protect  Eqieddly.  for  urnqM 
•tmctorea.  the  deiigner  and  the  oQiMlnictor 
— 7*1-1  tini  Itin  rnriiili  r  nrnnti  fiw  ttiis  HMwini 
typeofcoincliuMMddwyerebeMdte 
provide  ■  aafii  worii  place.  The  owMr  dao 
would  nanaally  ahaic  in  diis  wnpo—ttMtrty. 

After  carefol  condderation  of  the 
comments  on  this  issue.  OSHA  has 
determined  that  conviodng  record 
evidence  does  not  exist  that  engineeriim 
inspections  as  stated  in  issue  #6  would 
improve  woiker  safety.  Tberdore,  no 
further  action  was  taken  with  regard  to 
Issue  #6. 

Sectkm  liOkTm   Requiranenta  for 
equipment  and  to(ds. 

This  section  of  the  final  rule  t^ffnt^^nt 
spedfic  requirements  to  address  the 
hazards  assodated  with  equqmwnt  and 
tools  used  in  concrete  and  masonry 
construction.  The  fonnat  of  the  final  rule 
is  different  from  die  proposed  rule.  In 
the  proposed  rule.  OSHA  had  placed  all 
concrete  equipment  requirements  in 
S  1928.704,  while  masonry  eqdpment 
requiremento  were  placed  in  1 1928.707 
along  with  odier  masoniy  requirements. 
The  find  rule  relocates  all  requirements 
related  to  equqiment  and  tools  used  in 
both  concrete  and  masonry  construction 
into  the  same  eection — i  1926JQ2.  As 
each  provision  is  discussed,  ite 
para^eph  location  in  the  propoeed 
standard  will  be  noted  to  fecUitete 
comparison  between  the  pnqiosed  and 
final  standards. 

Para^aph  (aXl)  of  die  find  rule 
contains  two  reqdrements  rdated  to 
cement  storage  fedlities.  The  provisions 
in  paragraphs  (a)(lKO  end  (a)(l)(ii) 
reqdre  that  bulk  storage  bins, 
containen  or  silos  be  eqdpped  with 
codcal  or  tapered  bottoms,  and 
mechenicd  or  pneumatic  means  to  start 
the  flow  of  BiatariaL  The  ir  tent  for  these 
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provisioBS  is  to  eliminate  the  need  to 
place  employees  inside  a  storage  facility 
to  start  the  flow  of  materials,  thereby 
exposing  employees  to  suffocation  or 
injury. 

These  requirements  are  identical  to 
the  provision  in  §  1928.704(a>  of  the 
proposed  standard,  and  differs  from  the 
existing  standard  only  in  formatting^  (i.e., 
two  paragraphs  instead  of  one).  The 
reason  for  the  reformatting  is  to  clarify 
the  requirements  by  enabling  employers 
to  identify  quickly  and  easily  their 
obligations  under  the  standard. 

OSHA  received  only  one  comment  on 
the  proposed  paragraph.  The  WMACSA 
(Ex.  14-29)  commented  that  OSHA  had 
based  its  existing  standard  on  the  ANSI 
AlO.9-1970.  but  that  OSHA  has  changed 
an  "or"  used  in  the  ANSI  standard  (to 
separate  the  two  equipment 
requirements)  to  an  "and"  in  the  existing 
standard.  OSHA  notes  that  a  review  of 
the  ANSI  AlO.9-1970,  the  original  source 
standard,  did  not  reveal  the  change 
alleged  by  WMACSA.  Therefore,  since 
there  was  no  substantive  comment  on 
this  provision,  OSHA  promulgates 
paragraph  (a)(1)  as  proposed. 

Para^aph  (a)(2)  of  the  fmal  rule 
prohibits  employees  from  entering 
storage  facilities  unless  the  ejection 
system  has  been  shut  down,  locked  out, 
and  tagged  to  indicate  that  it  is  unsafe  to 
operate  the  ejection  system.  This  is  a 
revision  of  proposed  §  1926.704(b)  which 
only  required  the  employer  to  shut  down 
and  lock  out  the  ejection  system.  The 
proposed  rule  did  not  require  a  tag  to  be 
used  in  conjunction  with  the  lockout 
procedure.  As  explained  in  the  proposed 
rule,  the  existing  standard  did  not 
specifically  contain  a  requirement  to 
shut  down  and  lock  out  the  storage 
facility,  but  it  did  require  compliance 
with  the  ANSI  AlO.9-1970  which 
contained  this  requirement. 

OSHA  received  several  coaunents  on 
this  provision.  One  commenter,  the 
WMACSA  (Ex.  14-29).  said  that 
"Allowance  should  be  made  for  access 
to  repair  the  ejection  system,  with 
proper  safeguards,  when  adjustments 
are  needed."  However,  the  WMACSA 
did  not  make  any  recommendations  on 
what  the  proper  safeguards  should  be. 
Another  commenter.  the  NCA  (Ex.  14- 
36).  suggested  that  OSHA  consider 
protecting  employees  who  enter  storage 
facilities  from  sinking  into  material 
present  on  the  inside  of  the  facihty.  The 
NCA  also  did  not  make  any  speciflc 
recommendations  on  the  type  of 
protection  needed.  OSHA  notes^    i 
however,  that  Subpart  H. 
i  1926.2S0(b)(2).  contains  a  requirement 
that  employee*  working  on  stored 
material  in  silos,  hoppers,  tanks,  and 
similar  storage  areas  shall  be  equipped 


with  lifelines  and  safety  belts  meeting 
the  requirements  of  Subpart  E  of  Part 
1926. 

In  addition  to  the  above  comments. 
O^IA  received  a  comment  from  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOW)  (Ex.  14-39). 
NIOSH  stated  that  OSHA  should  be 
consistent  with  its  other  lockout 
requirements,  noting  that  OSHA 
requires  tags  to  be  used  in  oonjunction 
with  other  proposed  lockout  procedures 
such  as  those  set  forth  in  i  19Ze.704(k)  of 
the  proposal,  but  yet  had  only  required 
locking  out  of  ejection  systems.  OSHA 
agrees  with  NIOSH  that  tags  should 
have  been  included  in  the  proposal  in 
order  to  provide  a  proper  level  of 
protection  to  employees.  Additionally. 
OSHA  is  specifying  that  the  tags  should 
indicate  that  the  equipment  is  not  to  be 
operated.  Therefore,  OSHA  promulgates 
paragraph  (a)(2)  as  revised. 

Paragraph  (b)  of  the  final  rule  contains 
two  requirements  relating  to  concrete 
mixers.  Paragraphs  (b)(1)  and  (b)(2) 
require  that  employers  equip  concrete 
mixers  that  have  one  cubic  yard  or 
larger  loading  skips  with  a  mechanical 
device  to  dear  the  skip  of  materials,  and 
that  guardrails  should  be  erected  on 
each  side  of  the  skip.  The  intent  of  diese 
requirements  is  to  protect  employees 
from  the  hazards  associated  with  the 
manual  clearing  of  materials  from  the 
skip,  and  to  prevent  employees  frt>m 
entering  the  area  beneath  the  skip  while 
the  skip  is  elevated.  These  requirements 
are  identical  to  the  provisions  of 
proposed  S  1926.704  (c)(l]  and  (c)(2). 
which  are  not  substantively  different 
from  the  existing  standard.  Hie  only 
difference  is  that  the  proposed 
paragraph  was  rewritten  for  clarify, 
eliminating  some  of  the  introductory 
text.  The  substantive  portion  of  the 
provision-has  not  been  altered. 

One  comment  was  received  on  these 
provisions.  The  WMACSA  (Ex.  14-29) 
said  that  the  "skip"  type  of  mixer  is  not 
normally  used  on  building  construction. 
However.  WMACSA  did  not  make  any 
recommendation  as  to  whether  OSHA 
should  make  some  change  based  on 
their  comment.  Therefore.  OSHA 
promulgates  paragraphs  {b)(l)  and  (b)(2) 
as  proposed. 

Paragraph  (c)  of  the  final  rule  requires 
that  employers  equip  manuaUy-guided 
powered  and  rotating  type  concrete 
troweling  machines  widi  a  control 
switch  that  will  automatically  shut  off 
the  power  whenever  the  operator 
removes  his  or  her  hands  from  the 
equipment  handles.  The  intent  of  this 
requirement  is  to  prevent  unattended 
powered  concrete  troweUng  machines 
from  striking  employees,  or  otherwise 
causing  injury,  lliis  requirement  is 


identical  to  the  provision  in 
{ 1926.704(d)  of  the  proposed  standard, 
and  is  also  identical  to  the  existii;ig 
standard,  ^itct  there  were  no  cooOaents 
received  OR  divi  requirement,  OSHA 
promtilgatea  paragraph  (c)  u  ivopoied. 

Paragraph  (d)  of  the  final  rule  requires 
the  employer  to  ensure  that  concrete 
buggy  handles  do  not  extend  beyond  the 
wheelsmen  either  sidie  of  the  buggy.  The 
intent  of  (his  requirement  is  to  ensure 
that  buggy  hahdlei  do  not  contact  other 
objects,  caiising  employee  injury.  This 
requirement  is  identical  to  the  provision 
in  f  1926.704(e)  of  the  proposal.  The 
proposed  standard  differs  fitmi  the 
existing  standard  in  that  OSHA 
proposed  to  delete  a  sentence  from  the 
existing  rule  which  recommenced  that 
knuckle  guards  be  installed  on  buggy 
handles.  OSHA  stated  in  the  proposed 
rule  that  it  believes  knuckle  guards  are 
unnecessary  because  the  hazard  of 
employee  contact  with  fixed  objects 
would  be  eliminated  if  the  buggy 
handles  were  not  extended  beyond  the 
wheels  on  either  side  of  the  buggy. 

There  were  three  comments  on  this 
requirement.  WMACSA.  NIOSH.  and 
BCTD  (Exs.  14-29. 14-39.  and  14-40) 
indicated  that  even  if  the  buggy  handles 
were  positioned  so  that  they  did  not 
extend  beyond  the  wheels,  an  employee 
could  still  be  injured.  In  particiUar.  the 
WMACSA  stated.  'This  becomes 
important  on  a  power  buggy  where  a 
blow  could  affect  control." 

These  copiments  prompted  OSHA  to 
seek  additional  comment  in  the  hearing 
notice  oh  concrete  buggy  handles.  In  the 
notice.  OSHA  stated  that  one 
commenter  recommended  that  knuckle 
guards  be  installed  to  prevent  injury 
while  the  concrete  buggy  is  turning. 
OSHA  sought  injury  data  to 
demonstrate  that  concrete  buggies 
without  knuckle  guards  present  a  hazard 
to  employees.  OSHA  received  no 
comment  on  the  request  for  injury  data. 
Additionally.  Ingvar  Schousboe  (Ex.  14- 
19)  said,  "I  have  not  seen  a  power  buggy 
in  use  for  many  years.  I  have  not  seen  or 
heard  of  knuckle  injuries  in  cormection 
with  hand  buggies."  As  no  injury  data 
was  received  to  justify  a  requirement  for 
knuckle  guards.  OSHA  promulgates 
paragraph  (d)  as  proposed. 

Paragraph  (e)  of  the  final  rule  contains 
two  requirements  relating  to  concrete 
pumpii^  systems.  The  first  requirement 
in  paragraph  (e)(1)  requires  employers  to 
provide  pipe  supports,  which  are 
designed  for  100  percent  overload,  on 
concrete  pumping  systems  using 
discharge  pipes.  The  intent  of  this 
provision  is  to  prevent  the  pipes  from 
collapsing.  The  second  requirement  in 
paragraph  (e)(2)  requires  employers  to 
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safety  lalchd 
be  installed] 
areequf 


use  positive;  fail-safe  joint  oonnactois 
on  coHipfessed  air  hoaes.  TWintait  of 
this  provision  is  to  prevent  — pnntion  ti 
compressed  kit  hose  sectiona.  These  two 
requiremenli)  are  Identical  to  prapoced 
provisions  §  |ueB.7M  (f)  and  (g),  and  are 
the  same  asi  0ie  existing  requirements 
for  concret^umping  systems  in  *»ifrtng 
S  laZfLTOlfdRflS. 

There  iwai  lione  comment  on  pa^wgraph 
(e).  and  thai  Related  lo  the  provisiaa  in 
paragraph  (i  stfl).  The  Southern  Co. 
Services  (Ei .;  14-15)  comnented  that  the 
requirementj  for  100  percent  overload  for 
supports  se^^i)*^  exceasive  except  in 
some  instants.  The  coramenter  did  not. 
however.  miVe  any  specific 
recommenda^ian  for  preventii^  pipe 
collapse.  O^UA  believes  the 
requirement  lo  be  reasonaUe  and. 
lacking  any  UilMtantive  informatiim  or 
evidence  to  t|ie  contrary,  promolgates 
paragraph  («]  as  proposed.  Paragraph  (e) 
is  substantialy  identical  to  the  existing 
standard  anfl  creates  ao  new  burdens. 

Paragraph  |f)  of  the  final  rule  contains 
two  requiremknts  relating  to  concrete 
budcets.  Im  nrst  requirement  in 
paragraph  (Ml)  requires  that  positive 
I  or  similar  safety  devices 
i  concrete  backets  wUch 
iOi  hydraulic  or 
pneumatic  g^es  to  prevent  premature  or 
accidental  dlanptng  The  ■annmj 
requirement  piii  paragraph  (f)(2)  requires 
that  concret^ibudcets  be  At^igm.^  to 
prevent  conctete  from  hailing  up  on  the 
top  and  the  skies,  liese  two 
requireraentf  tare  identical  to  proposed 
provisions  S  i92&7D4  (h)  and  (i).  which 
are  revisions  bf  existing  requirements.  In 
the  proposed  bile,  OSHA  explained  that 
the  existing  itamlard  requires  concrete 
buckets  to  be>equippMl  with  positive 
safety  latchc^s  or  aimOar  safety  devices 
to  prevent  the  accumulation  of  aggregate 
and  loose  materials  on  the  top  ""^  sides 
of  tlw  budkeu.  However,  die 
requirement  Mras  not  clearly  stated  in 
the  existing  s^dard.  The  purpose  of 
the  safety  lauhes  is  to  prevent 
premature  or  Accidental  dumping  and 

not  to  prevent  the  nrimimMlnKnp  of 

aggregate  and  loose  material  To  clarify 
the  intent  of  Nm  provision  and  to 
continue  the  piequirement  to  prevent  the 
accumulation  tof  aggregate  yg^  loose 
material.  OSHA  proposed  to  revise  the 
existing  standard  by  creating  two 
provisiiHis,  eadi  a<irfi»««i«^  «  di&rent 
hazard  asso^Med  with  die  concrete 
buckets. 

There  wen  !|no  oomments  on  the 
proposed  pre  ifkOons.  However.  NIOSH 
(Ex.  14-^)  a  yimented  on  the  preamble 
discussion  of  fwhy  concrete  buckets 
must  be  deaj^hed  to  prevent  material 
from  hanginfll  t>p  on  the  top  and  nidcs. 


NIOSH  suggested  that  OSHA  ened  in 
stating  in  the  praamUe  to  the  prapooed 
rule  that  the  reason  buckets  ahoidd  be 
designed  to  pcevent  malarial  from 
hanging  iqi  ia  to  prevent  loose  material 
from  fidiing  oirto  tvocken.  MOSH 
suggested  that  the  raoaon  backets 
shouU  be  sodeajgnod  is  lo  prevent  en 
employee  frooi  havii«  to  enter  the 
buckets  to  loooen  materials  dwt  have 
become  attadied  lo  the  aides.  OSHA 
agrees  that  the  imivisiaa  is  also 
intended  to  prevent  eoqitoyeea  from 
havingtoenlerlhebndGetHowever.no 
change  to  the  ianniiagt  is  necessary  to 
respond  to  NiOSH's  concern  and. 
therefore.  OSHA  pranulgales  paragraph 
(f)  as  prapoaed. 

Paragraph  (g)  of  the  final  rale  requfavs 
employers  to  secure  sections  of  tremies 
and  similar  concrete  conveyances  with 
wire  rope  (or  eqinvalent  material)  in 
edition  to  the  regular  couplings  or 
connections.  This  requiiement  is 
identical  to  proposed  S  192B.70l(j), 
which  was  based  on  the  ANSI  A10.9- 
1970  standard.  Hie  requirement  is 
intended  to  prevent  separation  of 
sections  of  tremies  and  similar  concrete 
conveyances.  Ahhougji  the  ANSI 
standard  does  not  specify  materials 
other  than  wire  rope  for  use  in 
preventing  Ae  separation  of  Ae 
secHons.  OSHA.  as  discussed  in  die 
proposed  rule,  feels  that  otfier  materials, 
such  as  sted  diains,  coidd  be  used  to 
secure  the  sediotts.  There  were  no 
comments  received  on  die  proposed 
paragraph.  In  bght  of  the  above,  OSHA 
promulgates  paragraph  (g)  as  proposed. 

Paragraph  (h)  of  the  final  rule  requires 
that  when  bull  floats  are  used  where 
they  could  contact  energized  electrical 
conductors,  ftie  bull  float  handles  shall 
be  constructed  of  nonconductive 
material  or  insulated  with  a 
nonconductive  sheath  whose  electrical 
and  mechanical  characteristics  provide 
the  equivalent  protection  of  a  hoodie 
constructed  of  nonconductive  materinl 
It  is  the  same  provision  at  i»v<«Hnfl 
S  192e.700(d)(3).  OSHA  had  proposed  to 
delete  the  existing  requirement  for  bull 
float  handles.  OSHA  proposed  this 
deletion  becaose  the  requirement 
addresses  electrical  hasards  while  using 
buU  floats,  and  electrical  hazaids  are 
already  addressed  by  1 1026.400  of  the 
construction  standards. 

OSHA  received  only  one  comment  on 
the  proposed  deletion  of  tins 
requirement  The  commcater.  BCTD  (Ex. 
14-40),  objected  to  OSHA'a  removal  of 
this  provisioa  tor  several  reasons.  The 
BCTD  recommended  that  OSHA  retom 
the  requiremente  for  buU  floata,  ttatii« 
the  following: 


make  die 


Misa 
lora 


saffBdivt  lo 


rather  dian  relying  oa  dw 
equally  famBiar  widi  the 


lobe 
lor  all 


constnictian.l1w  operatkm  with  wAidi  die 
employer  is  here  conceiaed  is  the  placement 


of  concrete— an  epeiathm  i „., 

uanialed  to  elaoMGri  woik.  H  to  more  Iftely 
that  worfcas  wUi  be  pralMJIad  if  Hk 
pravWoB  ra^iajriag  temlabaB  of  httO  float 
handles  to  included  in  Safapert  Q.  with  odKf 
standards  wUk  which  the  amployw  to 
concerned,  than  if  the  aamioycr  must  wfer  to 
Subpart  K. 

OSHA  acknowledges  that  Subpart  K. 
the  electrical  standards,  does  not 
spedfieatty  mention  bull  float  handles 
and  diet  in  the  interest  of  employee 
protection  OSHA  should  retain  the  more 
specific  requirement  as  it  appean  in  the 
existmg  standard.  Therefore,  OSHA 
promulgates  paragraph  (h)  as  it  appears 
in  the  existing  standard. 

Paragraph  (i)  of  the  final  rule  contains 
two  requirements  relating  to  masonry 
saws.  Paragraph  (i)(lj  requires  Aat  the 
saws  be  guarded  with  a  semi-drcular 
endosure  over  the  blade.  Paragraph 
(i)(2)  requires  that  a  method  of  retaining 
fragments  of  shattered  blades  be 
incorporated  into  the  enclosure.  The 
intent  of  these  requirements  is  to 
prevent  contact  between  the  employee 
and  the  blade  or  blade  fragments.  Tlie 
requirement  in  paragraph  (i)(l]  is 
identical  to  proposed  i  ig28.707(b)(l)(i). 
However,  tfaie  requirement  in  paragraph 
(i)(2)  diffen  from  the  requirement  in 
proposed  i  192B.707(b)(l)(ii).  In  the 
proposed  rule  OSHA  required  that 
masonry  saws  be  guarded  with  a 
semicircular  enclosure  over  the  blade 
and  that  a  slotted  horizontal  hinged  bar 
be  mounted  underneath  the  guard 
endosure  to  retain  fra^nents  of 
shattered  blades. 

OSHA  received  several  comments 
concerning  the  provisions  required  for 
masonry  saws  (Exs.  14-^  14-14. 14-ia 
14-^  and  14-26).  lliese  coauaenten 
said  the  proposed  language  would 
render  most  sa«vs  in  violatiofi  of  the 
regulations  because  masoniy  sawrs  are 
no  tonger  manafactui«d  widi  the 
"slotted  hinged  bar  mounted  underneath 
the  guard"  as  prescribed  in  the  propoeed 
standard.  In  addition  to  these  comments, 
testimony  was  presented  at  die  pubtic 
hearing  by  George  Miller,  representing 
the  Mastw  Cootiacton  Aasoidatian  of 
America  (Tr.  L 162  and  168).  reoffiming 
the  writtea  coniienla  and  inferaring 
OSHA  of  die  problematic  ranificatioas 
of  such  a  spedficotiaii.  OSHA-fimls 
merit  with  the  comssmiters'  position  and 
has  revised  the  lequiieinent  to  aUow 
any  owthod  which  adiievea  dw  stated 
peifimnance — to  retain  Mode  fragments. 


22624  Federal  Register  /  Vol.  53,  No.  116.  Thursday.  June  16.  1988  /  Rules  and  Regulations 


OSHA  believes  the  revised  language 
responds  to  the  concerns  of  the 
conunenters  and  also  allows  the  Agency 
to  address  the  hazards  appropriately. 
Therefore,  OSHA  promu^ates 
paragrai^  (i)(l)  as  proposed,  and  ' 
paragraph  (i)(2)  as  revised. 

Paragraph  (j)  of  the  final  rule  requires 
the  employer  to  lock  out  and  tag 
equipment  before  allowing  employees  to 
perform  any  activities  sudi  as 
maintenance  or  repairs  where 
unexpected,  inadvertent  operation  could 
occur  and  cause  injury.  The  intent  of 
this  requirement  is  to  prevent  employee 
injury  due  to  operation  of  equipment  by 
persons  who  may  be  unaware  that  an 
employee  is  maintaining  or  repairing  the 
equipment. 

In  proposed  S  1926.704(k),  OSHA  has 
essentially  the  same  requirement,  except 
that  it  was  not  clear  that  lockout/tagout 
was  only  being  required  where  a 
potentially  hazardous  situation  existed. 
And,  the  proposal  made  no  distinction 
between  a  "repair"  versus  a 
"maintenance"  activity.  The  final  rule 
differs  from  the  proposed  rule  in  that  it 
clarifies  the  deficiencies  in  the  proposed 
language  as  outlined  above. 

There  were  three  comments  on  the 
proposed  requirement.  The  PCA  (Ex  14- 
9)  commented  that  OSHA  should  change 
cement  pumps  to  concrete  pumps. 
OSHA  notes  that  it  based  the  proposed 
requirement  on  an  ANSI  provision 
which  was  directed  specifically  to 
cement  pumps  at  bulk  cement  transfer 
facilities.  In  addition,  OSHA  relied  on 
another  ANSI  provision  which  required 
other  equipment  such  as  compressors, 
mixers,  conveyors,  screens,  etc.,  to  be 
locked  and  tagged  out  prior  to  making 
repairs.  By  combining  these  two  ANSI 
provisions.  OSHA  intended  to  require 
that  any  piece  of  equipment  that  could 
be  inadvertently  started  up  and  possibly 
cause  employee  injury,  be  locked  out 
and  tagged  before  employees  are 
permitted  to  perform  maintenance  or 
repair  work.  Since  OSHA  does  not  wish 
to  cause  any  confusi<Hi,  the  word 
"cement"  has  been  deleted  in  the  final 
rule  so  the  requirement  will  apply  to  any 
pump  where  the  hazard  of  inadvertent 
operation  is  present  OSHA  notes  that 
this  revision  is  not  a  substantive  change 
because  the  proposed  requirement 
applied  to  all  equipment  and  mentioned 
cement  pumps  only  as  an  example  of 
equipment  addressed  by  the  provision. 

The  NCA  (Ex.  14-M)  commented  that 
OSHA  should  strike  the  general 
requirement  to  lock  out  equipment 
leaving  only  the  requirement  for  tags. 
They  further  suggested  substitute 
language  to  require  equipment  to  be 
locked  out  in  addition  to  the  tag  if  tiie 
power  supply  has  faciUties  for  lockout 


The  NCA  supported  their  comment  by 
pointing  out  that  some  equipment  such 
as  Uquid  fuel  powered  compressors, 
pumps  and  ntixers  are  started  by  a  pull 
rope.  OSHA  realizes  from  this  comment 
that  some  confusion  could  result  from 
the  wording  used  in  the  proposed 
requirement  Specifically,  employers 
may  be  under  Uie  false  impression  that 
it  was  OSHA'fl  intent  in  the  proposal 
that  all  equipment  be  lodced  out  and 
tagged  before  woric  was  performed  on 
the  equipment  regardless  of  the 
presence  of  a  hazard,  when  in  fact 
OSHA  intended  to  impose  the 
requirement  only  when  a  potential 
hazard  existed.  It  is  OSHA's  belief  that 
most  equipment  operated  by  a  pull  rope 
would  not  expose  an  employee  to  a 
hazard  as  a  result  of  inadvertent 
operation  and.  if  that  were  the  situation, 
lockout/tagout  measures  would  not  be 
required.  However,  such  equipment  may 
need  to  be  shut  down  prior  to  making 
repairs  or  performing  maintenance. 
Because  of  the  apparent  confusion. 
OSHA  has  revised  this  provision  by 
rewording  it  in  the  final  rule  to  reflect 
more  clearly  the  intent  of  the  provision 
and  the  action  to  be  taken  when  the 
hazard  of  inadvertent  activation  is 
present 

A  final  comment  received  fitim 
NIOSH  (Ex.  14-39}  questioned  whether 
workers  entering  mixers  to  chip  out 
dried  concrete  would  be  performing  a 
"repair,"  implying  that  OSHA  may  have 
overlooked  this  Idnd  of  "maintenance" 
activity  when  restricting  the  lockout/ 
tagout  measures  to  equipment  being 
"repaired."  It  was.  and  is,  OSHA's 
intent  to  protect  employees  who  enter 
mixers  (or  any  other  equipment)  for  any 
reason  from  the  inadvertent  activation 
of  equipment  To  further  clarify  OSHA's 
intent  OSHA  has  revised  the  proposed 
requirement  to  include  all  activities, 
including  maintenance  and  repair. 
Additionally,  OSHA  is  specifying  what 
information  should  be  included  on  the 
tag  to  eliminate  any  misunderstanding. 
Upon  consideration  of  all  the  comments. 
C^HA  promulgates  paragraph  (j)  as 
revised. 

Section  JS26. 703    Requirements  for 
cost-in-place  concrete. 

Section  1926.703  presents  the 
requirements  for  cast-in-place  concrete. 
This  section  addresses  formwork  in 
general,  shoring  and  reshoring,  vertical 
slip  forms,  reinforcing  steel,  and 
removal  of  formwork.  The  requirements 
of  this  section  were  relocated  from 
proposed  S  1926.705  (Formworic)  and 
from  proposed  paragraph  (c)  of 
S  1926.702  (Reinforchig  Steel)  to  promote 
a  more  logically  organized  standard. 


Paragraph  (a)  of  the  final  nde  contains 
the  general  requirements  applicable  to 
all  formwork.  The  intent  of  these 
requirements  islo  prevent  aqcidents 
such  88  the  one  that  occurred  on 
September  29, 1978,  in  which  one 
employee  was  killed.  In  that.accident 
an  empbyee  was  removing  the  cables 
suspended  fxom  a  crane  which 
temfWrarily  held  a  secfion  of  concrete 
formwork  in  place.  The  formwork  fell  on 
the  employee  after  the  cables  were 
removed.  The  formwork  was  not 
properly  braced  to  prevent  collapse  (Ex. 
6).  Observance  of  the  existing 
requirements  in  S  1926.701(a)(1)  could 
have  prevented  this  accident.  likewise, 
observance  of  the  final  rule 
requirements  in  this  paragraph  will 
prevent  these  types  of  accidents. 

Paragraph  (8)(1)  requires  formwork 
(which  has  been  defined  to  mean  the 
total  system  of  support  including  forms, 
shores,  reshores,  hardware  and  braces) 
to  be  designed,  fabricated,  ereqted. 
supported,  braced,  anc^maintained  so 
that  it  is  capable  of  supporting  without 
feilure  all  vertical  and  lateral  loads  that 
may  reasonably  be  atittcipated  to  be 
applied  to  the  formwork.  This  provision 
was  relocated  from  S  192e.705(a)(l)  of 
the  proposal  which  was  based  on  the 
existing  provision  in  S  1926.701(a)(l>. 
OSHA  observes  that  the  ANSI  A10.9- 
1983  standard  contains  an  essentially 
similar  provision  in  section  7.1.1.  OSHA 
also  observes  that  the  ANSI  AlO.9-1983 
standard  contains  a  number  of  specific 
provisions  designed  to  guide  employers 
on  how  to  meet  this  general, 
performance  requirement  In  particular* 
formwork  safefy  factors  are  prescribed 
for  various  types  of  shoring  systems.  In 
fact  OSHA  has  indicated  in  the  final 
rule  that  formwork  whidi  has  been 
designed,  fabricated,  erected,  supported, 
braced  and  maintained  in  conformance 
with  the  ANSI  requirements  in  sections 
6  and  7  for  Formworic  and  Shoring  shall 
be  deemed  to  meet  the  requirements  of 
this  paragraph.  However,  the  ANSI 
standard  does  not  provide  all  the 
information  necessary  to  meet 
completely  the  requiremeuts  of 
fi  1928.703(aKl]:  i.e.,  the  ANSI  standard 
does  not  ^ecify  every  detail  of 
formworic  design,  fabrication,  erection, 
support  bracing,  and  maintenance. 
llierefbA.  the  empfoyer  is  still 
responsible  for  the  design,  fabrication, 
erection,  support  bracing  and 
maintenance  of  formwofnc  to  ensure  that 
it  meets  the  requirements  of 
8  1026.703(aKl).  OSHA  believes  the 
ANSI  standard  wiUbe  of  particular 
assistance  in  guiding  smaller  employers 
who  may  not  engage  the  Services  of 
formworic  designers  or  engineers. 
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The  exisi  i^  rule,  similar  to  the  final 
rule,  requir  iji  fonnwork  and  shoring  to 
be  "de8ign«  A,  erected,  supported, 
braced,  snip  maintained  so  diat  it  will 
safely  supik^rt  all  vertical  and  lateral 
loads  that  a^y  be  imposed  upon  it 
during  pladtament  of  concrete. "  OSHA 
proposed  to  revise  the  existing 
requirement:  by  deleting  the  words  "and 
shoring"  aiid  "safely"  and  by  deleting 
the  phrase  [lupon  it  during  place  of 
concrete"  [^phasized  above].  0$HA 
proposed  t^delete  the  words  "and 
shoring"  be(|ause  it  had  proposed  to 
define  forad^oric  as  inclusive  of 
"shoring."  OSHA  proposed  to  delete  the 
word  "safdV"  because  it  is  a  term  that 
cannot  be  qifined  with  sufficient  clarity 
to  be  of  be$^fit  to  employers  in 
complying  Uith  the  provisions  of  this 
paragraph,  iiior  does  the  word  "safely" 
clarify  the  rale  to  a  measurable  degree 
greater  thatij  the  language  used  in  the 
final  rule.  I^ihally.  OSHA  proposed  to 
delete  the  pvase  "upon  it  during 
placement  M  concrete"  because  OSHA's 
intent  is  that  fonnwork  support 
anticipated  loads  at  all  times,  not  just 
during  the  placement  of  concrete. 

OSHA  reqeiyed  no  comment  on  the 
specific  reiiji^ions  it  proposed.  However, 
comments  Were  received  to  suggest  that 
further  reviiBpon  was  necessary.  Three 
commentef^|(Ex8. 14-9, 14-38,  and  18) 
suggested  t|i|at  the  phrase  "that  may  be 
imposed"  in  the  proposed  standard 
should  be  replaced  with  a  phrase  such 
as  "normally  expected  loads,"  "intended 
loads"  or  "wrmal  loads"  to  indicate 
cleariy  the  loads  for  which  the  formwork 
must  be  dei  tuned  to  support  OSHA 
agrees  that  Vie  proposed  language  may 
be  misinterpeted  as  requiring 
employers  H  design,  fabricate,  erect, 
support  bii^e  and  maintain  formwork 
to  support  Idads  beyond  those  which  the 
employer  can  reasonably  anticipate  will 
be  applied  fa  the  formworic.  Therefore. 
OSHA  has  revised  the  provision  by 
substituting  the  language  "may 
reasonably  be  anticipated"  to  describe 
the  loads  which  the  formworic  must 
support       I 

Other  coi  laments  were  received 
concerning  ffprmwork  safety  factors  and 
design  respbnsibilities.  The  WMACSA 
(Ex.  14-29)  jciommented  that  OSHA 
should  include  the  minimum  factors  of 
design  that  are  covered  in  ANSI  A10.9- 
1983  (Ex.  lU 

The  ScaQyding.  Shoring,  and  Forming 
Institute  [SSPti  (Ex.  14-«4)  also 
commented  pn  die  need  to  include 
formwork  flofety  factors.  In  addition,  a 
reptesentatiye  from  the  SSFI  testified 
(Ex.  21  andTr.  1 173-174)  that  he  felt 
very  strongly  that  specific  safety  factors 
must  be  inc  I  ided  within  the  body  of  the 


standards,  stressing  that  these  safety 
factors  are  needed  to  provide  additional 
protection  for  unknown  loads  that  may 
be  imposed.  He  also  noted  that  safety 
factors  have  been  part  of  the  ANSI 
standards  to  which  OSHA  referred  but 
were  not  included  in  the  proposed 
standard.  When  asked  if  he  were  aware 
of  any  circumstauces  where  safety 
factors  would  have  prevented  worker 
injury  had  they  been  adhered  to.  the 
SSFI  representative  replied,  "Well  it's 
my  feeUng  that  the  safety  factors  are 
presentiy  adhered  to.  If  die  standard 
doesn't  have  a  safety  factor,  then  I 
would  be  afraid  that  the  contractor  is 
going  to  start  cutting  into  the  safety 
factors  and  designing  to  a  1  to  1  safety 
factor,  and  then  we're  going  to  see  a 
rash  of  accidents."  (/</.) 

On  die  other  hand.  OSHA's  expert 
witness.  John  Hanson.  (Ex.  18)  stated  the 
following: 

I  believe  that  there  is  a  strong  tendency  in 
construction,  unfortunately,  to  not  pay 
sufficient  attention  to  shoring.  An  approach 
that  is  often  taken,  and  accepted,  is  to  use  a 
larger-thao-customaiy  factor  of  safety  in 
design  of  the  foimwork,  and  pay  less 
attention  to  details.  Bs^erience  shows, 
however,  that  the  detaUs  are  essential  to 
safety.  In  the  case  in  which  I  was  involved, 
comiriiance  with  (aHl)  would  have  prevented 
tlie  failure.  In  ray  view,  bracing  is  the  most 
essential  requirement 

OSHA  has  not  included  specific 
requirements  for  formworic  safety 
factors  in  the  final  rule.  However,  as 
stated  above,  die  ANSI  Aia9-1983 
standard  does  prescribe  formwork 
safety  factors,  among  other 
recommendations,  which  the  employer 
may  use  as  a  guide  in  meeting  the 
provisions  of  diis  paragraph.  OSHA 
notes  that  it  did  not  propose  any  safety 
factors  in  die  NPRM.  aldiough  safety 
factors  were  required  in  the  existing 
standard  through  reference  to  the  1970 
ANSI  Aia9  standard.  The  removal  of 
requirements  for  safety  facton  in  the 
NPRM  pronqited  little  information  or 
evidence  in  the  form  of  written 
comments  or  testimony.  In  fact  the 
record  shows  that  when  formwork 
safety  facton  were  discussed,  the  result 
was  disagreement  over  what  the  proper 
factors  of  safety  should  be  (Tt.  L 192). 

Additionally,  OSHA  believes  die 
performance  language  of  the  final  rule 
provides  for  the  proper  level  of 
employee  protection.  OSHA  observes, 
once  again,  that  this  paragraph  requires 
that  formwork  be  capable  of  supporting 
without  failure  all  vertical  and  lateral 
loads  that  may  reasonably  be 
anticipated  to  be  applied  to  the 
formworic.  OSHA  believes  the  language 
of  die  final  rule  states  clearly  the 
employer's  obligation  while  allowing  the 


employer  to  determine  how  to 
accomplish  the  stated  performance.  If 
OSHA  were  to  specify  safety  factors  for 
each  type  (rf  shoring,  employers  may 
falsely  believe  that  they  have  met  their 
obligations  in  so  far  as  compliance  with 
the  general  requirements  for  formwork 
by  simply  adhering  to  the  specified 
safety  facton.  Employen  must  decide 
whemer  or  not  to  use  the  safety  factors 
prescribed  by  ANSI  or  die  SSFI  or  to 
vary  from  those  facton  as  they  believe 
necessary  so  long  as  formwork  can  meet 
the  regulatory  intent — to  support 
without  failure.  OSHA  interprets 
"without  faUure"  to  mean  the  breakage 
and  separation  of  any  component  part  of 
the  formwork  system  or  load  refusal, 
which  is  the  point  where  the  ultimate 
strength  of  a  component  is  exceeded. 
This  is  the  point  where  structural 
membera  lose  their  ability  to  carry 
loads.  Therefore,  OSHA  believes  the 
revised  language  properiy  states  the 
expected  level  of  performance  for  the 
total  fonnwork  system  without  being 
overiy  specific 

Finally.  BCTD  (Ex.  14-40)  suggested 
that  OSHA  require  formwork  to  be 
designed  by  the  structural  engineer  and 
included  in  the  original  construction 
specifications.  The  BCTD  explained  that 
such  a  requirement  coupled  with  a 
requirement  for  the  engineer  to 
determine  what  testing  is  appropriate  to 
determine  when  formwork  may  be 
stripped  will  address  both  structural 
inte^ty  and  woricer  safety,  since  both 
concerns  will  be  integrated  into  the 
underiying  design. 

OSHA  has  not  incorporated  the 
BCTD's  suggestion  to  require  that  all 
formwork  be  designed  by  a  structural 
engineer.  This  decision  is  based  on 
OSHA's  determination  that  the 
requirement  of  the  final  rule  very  clearly 
states  the  performance  to  be  achieved 
by  the  employer  with  regard  to 
formworic  and,  as  stated  above,  that  the 
employer  must  decide  how  best  to 
comply  with  the  stated  performance. 
Additionally,  there  was  no  evidence 
submitted  to  the  record  to  demonstrate  a 
danger  to  employee  safety  if  employen 
were  not  required  to  have  all  formwork 
designed  by  a  structural  engineer.  Also, 
at  the  public  hearing  there  was 
testimony  regarding  who  should  be 
assigned  responsibility  for  the 
formwork.  A  representative  from  Dim- 
Par  (Tr.  n.  8).  in  putting  forth  his  position 
that  the  formwork  designer  or  contractor 
should  have  that  responsibiUty  rather 
than  an  engineer,  entered  two  sets  of 
formwcHic  plans  into  the  record  (Ex.  23A 
and  23B)  on  which  an  engineer  had 
written  "We  have  no  comments  on  the 
drawings  and  calculations  in  this 
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submittal."  Diin4*ai'8  refH  esentathrs 
nirther  staled  that  Hie  ■peuIicatRiQS 
place  respoasibility  for  fennwoik  design 
on  the  cxiati  actor,  a  practioe  with  wMdi 
he  agrees  (Tr.  n,  9).  Flnaly.  the  Dim<ftT 
represeatatiTe  said  "ihe  engiiieer 
doesnt  want  to  be  involved  in  this,  and 
you  cant  fsroe  hisn.  They  are  not  tiie 
experts  in  ne  bosiuess  (of  loinwuik 
designr 

Rirthenaore.  OSHA  notes  that  die 
OccupatiaMil  Safety  nd  Healdi  Act  die 
prisMfy  responsibility  fcr  eayloyse 
safety  rests  solely  with  the  eaqdoyn  as 
it  is  the  eauploysr  adw  has  control  oeer 
the  woiicsite  and  dw  auterity  to  take 
corrective  auliuH  when  ■eoessary.  in  the 
case  of  fofBiMwak  desifft  eayloyers 
may  delerauae  that  the  only  way  they 
can  achieve  ooanpiiaace  wtth  this 
particulsr  leqauesMat  is  to  have  a 
structsral  enffaear  desifa  the  foiaiswrk. 
In  odvriMtaaoea,  however,  die 
empleyer  nay  detorsBBBe  durt  the 
foranvork  can  be  designed  by  odiers 
who  are  qaahfied  in  janewark  dBBifln, 
but  who  are  not  structural  aagiBeeis. 
OSHA  beliewes  there  may  be  situatieBs 
where  the  job  is  so  somII  and  so  roudae 
that  the  essployer  has  the  Iniowledgs 
and  skills  aeoessaiy  to  meet  the  intent 
of  dris  reqairaKBit  aridamt  die  aid  of 
others. 

After  caiefiil  coosidaation  of  all  of 
the  coauaeatsaad  tesdauny  received. 
OSHA  has  deteminad  that  die  (ale.  as 
revisedL  providas  proper  protactioB  fiar 
employees  whde  allowing  esoidoyers 
flexihOity  in  deterauaing  the  best  way  to 
provide  this  protection.  Thoefbre. 
OSHA  prosuilgates  paragraphs  [»}{!)  as 
revised. 

Paragraph  (aX2)  requires  diat 
drawii^  or  plans,  including  all 
revisions,  for  the  jack  layout  formwoik 
(iacluding  shoring  eqaipsaenl).  workhig 
decks,  and  scaffolds  be  available  at  die 
jobsite.  This  paragraph  has  been 
relocated  htna  proposed 
§  192e.70S(aX2).  It  is  essenfially  die 
same  requir«nent  as  the  proposed  rule 
and  die  existii^  nde  in  S  192eL701(a)(^, 
except  the  words  *%chidiiv  all 
revisions"  has  been  added.  OSHA 
observes  that  a  similar  provision  is 
prescribed  in  Section  7.49  of  ANSI 
AlO»-igB3. 

OSHA  received  two  written  ! 

comments,  in  adiEtioB  to  testimony  ait 
the  hearing,  on  this  provisioa  The 
Tedndcal  Safety  Associates  (TSA]  (Ex. 
14-34)  and  SSFl  (Kx.  21  and  T^.  1. 178) 
supported  the  proposed  rule.  The  SSFI 
testified  as  follows: 


drawiagi  er  plan  iatfaeiMrtriy  Kcessnne  at 
WKB  fsesils,  ^psMioaa  regaraa^  tBeoMigR 
anrfilipiljafdwf 


IW  iMttete  stBO^  aadwact  tlK 
provMoos  of  uaaTDS  that  n^uira  drunngi 
or  plans  fbr  Ihe  ]sdc  I^out  fomnMoiif. 
■holing,  woridng  decxs  and  tcaffolifiiig  to  d6 
available  at  the  job  sNe.  ¥VMiuul  Ihe 


WMACSA  (Ex.  14-lS)  commented 
that  the  drawings  or  |dans  also  should 
reflect  all  approved  diangra.  OSHA 
agrees  that  it  is  necessary  to  have 
complete  drawings  or  plans  and  that 
inchides  aH  revisions  made  to  die 
onginw  drawings  or  puns,  ineretoie. 
09iA  lies  added  the  words  indading 
all  reviaioHs"  to  the  provision. 
AdchtioiiaHy.  because  OSHA  is  now 
defining  famworic  as  a  total  system, 
inclaoing  ronns,  sliores.  restiofes,  liraoes 
and  hardware,  it  is  not  necessary  to 
incnde  the  (em  "shoring"  which 
appears  in  bodi  the  enstoig  aad 
proposed  provision.  However,  in  order 
to  be  consistent  with  the  other 
provisions  in  this  section,  091A  has 
added  the  words  "includes  shoring 
eijaipaient"  to  avoid  any 
misunderstaodinf.  TiKrefere,  OSHA 
praaadgatoa  par^aph  (a)(2)  as  revised. 

Whereas  parag^s^m  (a)  applies  to  aH 
formwoik,  paragr^ih  (b)  off  the  final  tale 
contains  reqairements  that  apply  only  to 
shoring  and  reshoriaig  operatioBS. 
Paragraph  (bXl)  requiras  that  all  shocng 
aqaipmeat  (indading  eqaipanat  asad  in 
reslMKing  operatioas)  be  iaspaded  prior 
to  erection  to  determine  dwt  die 
equipment  aaeets  the  leqairenenla 
spedfied  in  the  fbrmawk  drawii^s. 
Pan^^raph  (b)(2)  prohibits  the  use  of 
shoriQg  equipiBant  found  to  be  damaged 
such  that  its  strengdi  is  reduced  to  Ims 
dian  that  required  by  S  ia2&703(aKl). 

These  provinons  were  relocated  from 
§S  192a705(c)(2)(i)  and  182a70S(c)(2)(U) 
of  the  proposed  nde.  n^iich  were  based 
on  aa  exls&ig  provision  in 
S  192B.700(e)(l}(iii).  OSHA  observes  diat 
the  ANSI  AKI.9-igB3  standard  contains 
esaeotiaQy  timdar  provisions  in 
SecfiOQS  BJl  and  &3.2. 

091A  proposed  to  revise  the  existing 
rule  by  rqdadng  the  words  "shorina 
layout"  aridi  "formwoik  drawings"  lor 
clarity,  and  by  setting  forth  the  two 
provisions  separately. 

OSHA  (fid  not  receive  any  comment 
on  the  changes  proposed.  However,  it 
did  receive  one  comment  questioning 
the  B»aaing  of  "damaged  daning 
equipmenT  as  asedln]iaragraph  (bK2!). 
The  Portland  Gemenft  Association  (PCA) 
(Ex.  14-0)  stated  tha<  the  word 
"dnnaged"  was  not  safficienlfy 
descriptive.  AMunigh  they  od  not  make 
any  recawiriennatiows  on  how  OSHA 
mi^it  describe  "damaged"  so  that  it 
would  be  dnsdy  uudeistuod  by  aU.  they 
did  pose  two  hj^thedcsl  sitaattons  to 
iRastrate  their  concen.  ^iscifically, 
PCA  questfoiled  whether  a  notch  In  a 
timber  post  or  a  small  dent  in  a  pipe 


sbore  would  be  cqosidered  damaged 
sulRdeirt  to  reject  ite  use  as  shpriog- 
OSHA  believes  dwt  die  oaqdoyer  (or  his 
designated  competent  person  who 
makes  inspectians  of  eqaipment  as 
required  in  f  182&ao(b)(2))  should 
determine  whether  or  not  for  example,  a 
notch  in  a  timber  post  constituted 
damage  to  such  an  extent  that  fhe  post 
codd  not  provide  the  support  needed  for 
ita  role  in  meedvg  the  requirements  of 
I  l«2&703(a)(l).  OSHA  obaerves  diat 
final  rule  1 192B.703(aXl)  requires  diet 
formwoik.  now  defined  to  indude 
shoring  equipment  be  designed, 
febricated.  erected,  supported,  braced, 
and  maintained  to  support  all  vertical 
and  lateral  loads  that  may  reasonably 
be  anticipated  to  be  ai^cd  to  the 
fonnwoik.  Thus,  it  is  OSHA's  intent  that 
if  the  employer  cannot  ensure  that  die 
shoring  eqaipment  which  is  part  of  Ihe 
total  formwoik  system,  will  provide  the 
support  neoessaiy  for  ita  role  in  the 
overall  fonnwork  system  because  it  has 
a  notch  in  it  then  ^e  equipment  cannot 
be  used  for  shorii^  091A  has  inchided 
language  in  the  final  rule  to  clarify  this 
point  OSHA  believes  that  with  the 
revised  langoqe.  employers  will 
understand  the  requirement  in  (b]t2)  and 
thu  be  able  to  determine  whether  or  not 
sharing  has  been  damaged  to  sudi  an 
extent  diat  ita  use  for  shoring  is 
qaestioiiable. 

AdAtioaally.  paragrajdi  (bNl)  bas 
been  revised  to  intficate  that  dioring 
equipment  taidndes  equ^imeot  used  in 
reidiorlng  operations.  Tills  provisioa  was 
made  aiaqdy  to  serve  as  a  reminder  that 
equipment  used  in  reshoring  operations 
are  also  subject  to  the  requirementa  of 
this  paragra|>lL  Therefore.  OSHA 
promulgates  pairagra^  (b)(l]  and  (b)(2) 
as  revised. 

Paragraph  (b)(3)  of  die  final  rule 
requires  that  erected  shoring  equipment 
be  injected  immedtetely  prior  to, 
during,  and  Inunedlately  after  &e 
placement  of  concrete. 

The  final  rule  is  identical  to  the 
proposed  rule  in  1 192B.705(cK3)(i)  and 
die  existing  rule  in  S  ia28.700(e)(l)riv). 
OSHA  observes  that  the  final  rule  is 
also  condstant  adth  Section  0.3.3.  of  the 
ANSI  A1IX9-19B3  standard. 

Only  one  nommeat  was  received  on 
this  providon.  The  SSFI  stated  (!>.  I. 
177)  diet  "Wldi  respect  to  lSSa7IS(cH3}. 
it  is  die  Institute's  inteipretatton  diat 
diose  pro^doBs  reipdie  die  contractor 
to  inspect  alioring  equipment  *  *  *to 
assure  diat  the  shoring  complies  with 
the  shoiliq  layout"  OSHA  Observes 
diat  In  die  Nntif  M  was  stated  diet  die 
purpose  of  this  provision  Is  to  detennine 
if  any  diettag  aquipnwnt  has  been 
damaged  or  weakened  after  it  had  been 


erecMan^ 
requires, 

drawringi. 
substantiv^ 
provision. 
(bH3)a8 


Ft^wirf  Regtotor  /.Vol.  53.  No.  lift.  Thurg<tey.  )une  16.  1968  /  Rule»  and  Regulatiom 


thBt|182fi.7Q3(bNl) 
«ction  to  detsnniiia  diat  the 
•pedfied  in  the  fofoiworic 
lore,  there  being  no 
it  made onttiis 
promulgates  paragraph 

r(bj(4)  of  the  final  rule 
t  erected  shoring  equipment 
I  equipment  includes 
d  for  reshoiing)  found  to 
I  or  weakened,  such  that  its 
dnced  to  less  than  required 
1(a)(1).  be  immediatdy 


requires  I 
(again. : 
eqtdpmentji 
ber 
strengtfi  i 

by  llaa 

reinforced. 

lUs  pan  ikai^  is  essentially  flie  same 
as  propose  f  1 192e.705(c)(3)(U)  and 
existing  1 1  ^700(e)(l)(iv)  except  it  is 
more  clearQ  written.  OSHA  observes 
that  Sectioh|0.3.e  of  the  ANSI  AlOG- 
1963  standi  ltd  contains  an  essentially 
similar  pro  nsion. 

The  mial  rule  differs  from  the 
proposed  rUe  in  that  the  words  "or 
reshared"  uied  in  the  proposed  and 
existing  rulUi  as  an  alternate  to  the 
word  'YeinUroed."  are  not  carried 
forward  tojthe  final  rule  and  the 
meaning  of]  (he  terms  "damaged  or  . 
weakened"!  has  been  clarified. 

The  elim^ation  of  the  words  "or 
reshored"  ii«iu  made  in  respcmse  to  the 
Ceco  (Ex.  lif-iS)  comment  dmt  the  word 
"reshored"  \i^u  misleading.  Ceoo  felt 
that  the  re«|uirement  to  reshore  damaged 
equipment  Might  be  confused  with  the 
reshoring  oomtion  perfonned  after  the 
removal  of  nores  and  forms.  Ceco  also 
said  the  concept  of  immediate 
reinforcement  would  be  adequate  to 
communicajt^  the  correct  response. 
OSHA  agreias  with  Ceco  that  the  use  of 
the  word  "ijashored"  could  cause 
confusion.  Specially  since  O^iA  has 
noted  that  Muipment  used  for  reshoring 
is  also  sub|etot  to  this  requirement 
Therefore.  QSHA  has  removed  the  term 
"reshored"  mm  the  final  nde. 

Another  ^mmenter,  SSFI  (Ex.  14-44) 
said  that  OSHA  needed  to  modify  the 
language  of  the  proposed  provision  "to 
insure  the  Mgree  of  appn^riate 
reinforcement"  ^ledficaUy.  the  SSn 
suggested  that  OSHA  revise  the 
language  to  lead. "  •  •  •  reinforced, 
reshored,  m  •  replaced  to  cany  its 
maximum  intended  loads  that  may  be 
imposed"  i 

Again.  OSHA  reminds  employers  that 
the  general  i^uirement  for  formwoik  in 
{ 192e.703(a|l)  must  be  met  and  the 
requiremeniln  tfiis  provision,  v^ich  is 
specific  to  snoring,  is  only  part  of  the 
total  effort  titat  an  oQployer  must  put 
forth  to  achieve  compliance  with  the 
requirement  tor  formwork  to  be 
"*  *  *  capjiAjle of sui^port without 
failure  all  *!,*  *  loads  *  *  *  appUedto 
the  formwon^"  In  order  to  address  the 


ooQoems  of  Uke  9Sn  and  the  concern 
raised  by  the  PCA  and  discaesed  in 
i  1828.7Q3(bX2>regBidiog  the  meanhig 
of  "damaged."  OSHA  has  inchided 
language  to  clarify  the  meaning  of 
damaged  or  wttalmned  dMring 
equipment  OSHA  believes  diis  makes  it 
clear  that  wdien  the  employer 
determines  that  it  is  necessary  to 
reinforce  erected  shoring,  it  is  for  the 
purpose  of  tnnting  tet  Ae  strength  of 
dm  dioriqgmMts  the  requiremente  of 
i  16a6.7IB(aKl).  nietefoie.  OSHA 
promulgates  iiengraph  (bj[^  as  revised. 

Para^ph  (bMS)  of  the  fiial  rule 
requires  that  sob  for  shoring  be  sound, 
rigid,  and  capable  of  catering  the 
maximum  ii^ended  load.  This  provision 
is  identkal  to  proposed  i  182e7d6(c)(l) 
and  existing  I  ige8L700(eMlNU)-  OSHA 
observes  dmt  the  ANSI  Aia9-ig83 
standard  contains  a  similar  provision  in 
Section  &2A  OSHA  received  no 
comments  on  the  pRmosed  nde.  • 
indicating  to  OffiiA  Oat  ooounenters, 
like  OSHA.  find  merit  «vith  die  existing 
rule.  OSHA.  therefore,  promulgates 
paragraph  rb)(5)  as  propMed. 

Para^apli  (bM6)  of  the  final  rule 
requires  that  all  base  i^tes.  shore 
heads,  extension  devices  and 
adjustment  screws  be  in  firm  contact 
with  Am  foundation  and  the  form.  This 
paragraph  is  identical  to  proposed 
i  19aB.706(c)(4).  The  proposed 
paragraph  was  a  combination  of  existing 
rules  for  tabular  welded  foune  dioring 
in  i  1926.700(e)(v).  tube  and  coupler 
shoring  in  f  1926701(cK^.  and  single 
post  shores  in  i  l«2B.701(dH2)-«U  of 
which  contain  essentially  the  same 
requirement  OSHA  proposed  to 
combine  the  existing  rules  into  one  rule 
which  then  would  be  applicable  to  all 
types  of  shoring.  However,  two  changes 
to  the  resulting  rule  were  proposed. 
First  OSHA  proposed  to  replace  the 
word  "or"  in  the  existing  standard  with 
the  word  "and"  whidi  clarifies  OSHA't 
regulatory  intent— that  the  top  of  the 
shme  is  in  firm  contact  witib  die  form 
material  and  diet  the  bottom  of  the 
shore  is  in  firm  contact  at  the  foundation 
(formerly  referred  to  as  the  footing  sill) 
of  the  ^ore.  rather  dian  the  presently 
implied  intent  that  firm  contact  need  be 
made  only  at  one  or  the  other  end  of  the 
shore.  And.  secondly.  OSHA  proposed 
to  replace  the  words  "footing  sill"  with 
"foundation"  to  indude  other  types  of 
shoring  suppmts. 

OSHA  received  no  comments  on  the 
proposed  editorial  revisions,  but  it  did 
receive  two  written  comments  and  oral 
testimony  at  the  hearing  on  the  topic  of 
securing  shores  to  both  the  form  and 
foundation.  The  PCA  (Ex.  14-0) 
recommended  that  the  proposed  rule  be 
revised  to  read  as  follows:  "The  ends 


(t(q>  or  bottom)  of  the  completed  shore 
shall  be  infirm  contact  witti  eidier  the 
foundatiop  or  die  form."  The  PCA. 
however,  did  not  provide  a  basis  or 
reason  for  recommending  this  method  of 
shoring  erectioD.  OSHA  obeerves  that 
this  reoommendation  would  provide  firm 
contact  only  at  caw  end  of  the  shore,  and 
OSHAbdieves  that  both  dioMte  ends 
must  be  in  firm  contact  with  odier 
surfooes  to  prevent  the  shoree  frmn 
falling  over  or  otherwise  lodog  their 
ability  to  provide  support  during 
concrete  placement 

Tlie  BCTD  (Ex.  14-40)  recommended 
that  shoring  equipment  in  order  to 
provide  adequate  protection,  should  be 
"snugged  up"  or  secured  to  the 
foundatton  and  form,  not  just  in  "firm 
contact"  Uke  the  PCA.  BCTD  foiled  to 
st&te  qiedfically  the  reason  for  their 
recommendation.  OSHA.  therefore, 
dedded  to  seek  additional  comment  by 
raising  an  issue  in  the  hearing  notice  to 
elidt  information  to  determine  whether 
it  was  necessary  to  secure  sharing  to  the 
foundation  and  form. 

At  the  hearing.  John  Hanson.  OSHA's 
expert  witnees.  (lY.  L  p.  91  and  Ex.  18) 
testified  as  follows: 

In  my  view,  tlie  question  of  whether  or  not 
it  is  necessary  to  secure  the  shoring  depends 
on  tlie  type  of  slioring.  Some  deformation  or 
movement  of  the  fbtmworlc  slioald  be 
expected  during  the  casting  operation 
because  of  unlMlanced  loadii^  or  perhaps 
because  of  some  temporary  construction 
load.  If  the  shoring  is  sudi  that  it  could 
become  looae,  and  hence  be  displaced 
laterally  as  a  result  of  the  operation,  it 
certainly  should  be  secured.  However,  if  the 
shoring  is  such  that  it  is  impossible  for  it  to 
l>e  displaced  laterally  or  to  be  rendered 
ineffective,  then  securing  the  shoring  is 
unnecessary  and  I  would  add  a  statement  to 
that  section  to  that  effect 

Another  OSHA  oqwrt  witaess,  Ingvar 
Schouseboe,  in  his  prepared  statement 
(Ex.  19).  commented  that  the  proposed 
requirranent  is  reasonable  because  the 
mentioned  elemento  cannot  transfer 
loads  in  bearing  without  such  contact. 
He  also  stated  that  "If  the  loads  just 
mentioned  can  be  counted  on  always  to 
induce  compression  in  bearing  and 
shores,  anchoring  to  forms  and 
foundations  are  dieoretically 
unnecessary."  At  the  hearing,  Mr. 
Schouseboe  also  gave  testimony  on  this 
matter,  (Tr.  I,  p.  138)  stating  the 
followii^: 

*  *  *  if  the  concrete  that  comes  in  weighs 
15  times  as  much  per  square  foot  as  the  form 
does,  it  will  indeed  lift  But.  if  it  weighs  only 
five  times  diat  the  form  does,  it  will  never  lift 
it  *  *  *.  So  H  depends  on  *  *  *  «vhetherwe 
are  talking  about  a  4-inch  slab  or  a  12-inch 
slab  •  •  *  . 


F«J«I  Ba^^kK  /  Vot  53.  N».  ltfl>  Ilmrwfay.  fane  It.  MM  /  Rates  aad  Raguktimw 


The  SVIfb.  L  ITS)  ayMd  wiA 
OSHA  thai  riMri^  «quipn«it  akMdd  be 
in //nn  csRtact  with  the  fMHMktkia  and 
the  fom.  SSFI  testified  as  foUows: 

Ttiel 
platea.1 

with  the  loundatkm  aid  the  foni.ln  aot 
every  case,  howiveti  ihoidd  buepleta*  end 
headb  be  ucundXo  the  fbondaliaB  and  lonn 
unless  spedal  SBf^iweiiug  or  tdrcumstances 
wairant  i 


Dun-Par  [Tt.  U,  8)  testified,  "Under 
certain  fonning  conditions  you  can  have 
a  problem  with  that  and  it  should  be 
designed  and  accounted  for  under  Aose 
conditions.  To  have  a  blanket  statement 
that  aB  foimwuik  should  have  it 
(securing  of  the  shoring  members  to  the 
form  and  foundation]  is  way  beyond 
reason." 

Later,  upon  cross  examinatian,  me 
Dun-Par  representatrre  (Tr.  D,  25)  said 
lie  a^eed  witt  tse  proposal  langQage* 
but  tihat  he  dbayeed  wi  A  tiie  language 
[discosaed  in  the  asefing  notice) 
suggestiag  that  "eveiylhiiig  had  to  be 
attached." 

A  review  of  all  &e  ooBBenlB  and 
testiBHnqr  reosivad  indicated  ttat  there 
are  circumstances  under  which  it  nay 
be  necessary  to  "secure"  shores  at  die 
top  and  bottom  in  order  to  insure  that 
the  foimwoik  system  does  not  CaiL 
However,  since  these  dfcomstanoes 
vary,  depending  on  several  factors,  it 
would  not  be  possible  for  OSHA  to 
identify  each  sitaatioo  where  securing  of 
the  shmiog  woakl  be  necessary. 
Nonethefeaa.  OSHA  believes  it  has 
adequately  additssud  te  oonoems  of 
the  commentars  becaase  the  general 
reqiarcment  of  tUe  section  states  that 
framwork  (whicli,  as  stated  before, 
includes  shoring)  must  be  able  to 
support  "without  foilure"  all  reasonably 
anticipated  vertical  and  lateral  loads. 
Throqgh  thisprovinon,  the  Agency  feeb 
that  it  has  adeqaatdy  addressed  the 
onployer's  oblation  with  regard  to 
forrawoik.  Simply  meetu^  the  provision 
of  this  parapaph  for  "firm  contact"  docs 
not  release  an  employer  from  the 
obligation  to  meet  the  general 
requirements  tat  formwoik.  Thus,  when 
an  emphqrer  encounters  a  shoring 
system  that  requires  "securing"  rather 
than  "firm  contact."  the  empdoyer  must 
secure  the  flKmwork.  as  necessary,  so 
&at  firm  contact  is  maintained, 
providin^tte  proper  level  of  employee 
protection,  or  the  employer  has  not  met 
its  obligations  under  §  192e.703(a)(l). 
Therefore.  OSHA  promvdgates 
■paragraph  (b)(e)  as  propoied. 

Paragraph  p)M7)  of  the  final  rule 
prohibits  eccentric  loads  on  shore  heads 
and  similar  members  unless  these 
members  have  been  designed  for  such 


loadi^lUs 
from! 
where  OSHA 
existing  lalas 
Al0.9-l«O 
observes  thai 


they 
1( 


the 
inlhaANSI 
ffx.9.08HA 
««fth»AiBI 


similar  provisiaas  i 

rule  is  essenliaUi, 

propoaed  rale  exospt  that  an  editorial 

revisiqa    rapladng  Ike  word  Ihey" 

with  the  words  "these  members"  has 

been  made. 

OSHA  received  a  ooBMaent  an  this 
provision  boai  the  Aslent  Scaffokhag 
Company  (&(.  14-41).  a  mihsr  of  die 
SSFL  Patent  ocAHiented  that  dm 
prapoeed  provision  had  serious 
defidendes  and  sefarsd  OSHA  to  die 
S»1  oeaunent  for  spwafic  details.  Hm 
SSFI  (Ek.  14-«4)  flosmsnlsd  Aat 
eceenlrle  hinds  shoald  be  prohifailed  on 
single  post  rinree  because  they  are 
relatively  unafeabla. 

OSHA'aaKpeit  witness,  fdtm  Hanson, 
in  Ins  prepared  ataienieni  (BX.1A) 
commented.  "In  a  technlcai  aense.  ttiere 
is  always  some  acasnMdty  in  the 

loading  appti>d  to  *  d>ore  i>o^  tf  ^  BO 
other  reason  than  the  friction  between 
parts  used  to  intcodaoed  the  kind  into 
the  shore  head.  Tin  intent  of  die 
provision  is  dear,  that  it  is  importsnt  to 
avoid  si^firant  eecantiidty  in 
introdudng  loads  onto  a  shore  head,  but 
to  fully  aatisfy  Che  reqaireawnt  as  now 

written  would  be  virtually  iaqiossiUe 

•  «  » •• 

OSHA  ^rees  with  its  expert  witness 
that,  in  the  strident  tachnioal  sense,  it  is 
impossible  to  avoid  all  eccentric  londtag 
when  loada  are  introduced  onto  a  shore 
head.  The  vary  ad  of  binding  wfll  itself 
prodnoe  eoosBliic  loading.  Such 
ecoenbic  loads  Me  inherent  encL 
normalhr.  inddental  to  the  eventaal  total 
load  to  he  piaoad  on  a  shoring  systoBL 
As  hfc.  Haaaaa  tosiifisd.  ths  conoain  to 
widi  "si^dfioant  eooanlridtr.'*  that  is. 
eccentriclsediiv  which  to  so  large  that 
it  is  no  longv  incidental  whea  caaapared 
to  the  fissj^sd  and  actual  capadty  of 
the  shoring  syatesfcSnch  loading  can 
resuh  whea  too  latys  an  wmoMt  of 
concrete  to  ptooed  ia  ane  area  of  the 
f onawotk  srithoat  proper  ahstribation. 
Or.  tt  can  rsealt  fi^ea  a  load  of  ooncrete 
to  pkosd  toe  rapidly  causing  an 
additional  ahock  hiadtog  to  be  applied. 
Whatever  dw  cause  of  tbto  eccentric 
loading,  the  turn  "significant"  to  a 
relative  term  aad  to  too  aasUgoons  to  be 
incwporatad  into  the  language  of  the 
final  ratoL  Instead.  OSHA  behevee  that 
absent  sw^apriate  design,  ail  Bccentric 
loading  has  the  petsatfd  of  being 
"significant"  It  to  lor  inse  reasons  that 
OSHA.  like  ANSI,  places  a  praUbitian 
on  ecoeatrk  leads  oa  I 


proposed,  adtoqnataly  adihess  worker 
protectloa.  aretaadUy  aadersloed.  end 
that  no  revision  to  necessary.  Emptoyers 
are  once  again  reminded  that  Ae 
requirements  of  thtoprottoien  must  be 
met  in  ou^uudion  with  ue  general 
requiremeiMs  of  f  mB.7V9faKl)  tfuit 
foimwoik  muat  be  oapsMe  fof 
supporting  vdthoal  nanre 
limeiaR.  OoHA  ipsawlgptes 
paragraph  (b)(7)  as  revised. 

Paragraph  (b)(8)  of  die  final  rule 
requires  tfiat  whenever  sbi^  post 
shores  sre  used  one  on  tap  of  anodier 
(tiered),  die  empkgrer  shaU  comply  widi 
certain  specific  reqdiemento  in  addition 
to  the  gmeral  rfeqoiremento  for 
foimwoik.  These  requiremeoto  include 
(i)  that  the  employer  shall  have  a 
qualified  draigner  prepare  die  design  of 
Uie  shoring  and  shaU  have  an  en^ieer. 
qualified  In  structural  design.  bi^Mct  the 
erected  shoring  system:  (tt)  &at  die 
shore  be  vertical^  aQgned:  (HQ  flial  the 
shores  be  qiliced  to  prevent 
misalignment  and  (iv)  diat  the  shores  be 
adequately  braced  la  two  mutuelly 
peipeo(fii^ar  directions  at  the  si^ce 
level  and  that  each  dime  (ttor)  also  be 
diagonally  braced  in  the  same  two 
directions. 

The  final  rule  to  considerably  different 
than  the  proposed  nde  located  at 
I  1928l70S(c)(5).  Hw  proposed  rale,  like 
die  existing  rule,  only  required  that  the 
layout  be  designed  and  Jn^iertnd  by  a 
structural  angfoaer  if  aingto  post  shores 
were  to  be  ased  to  mora  than  one  tier.  In 
the  proposed  rale.  OSHA  stotad  that  dw 
intent  of  thto  provision  to  to  prevent  die 
coUapee  of  fonuwork  due  to  inqiroper 
desipi  and  eredioB  <rf  single  pod  shores 
in  BOOM  than  one  tier.  OSHA  also  noted 
that  the  Adviaoiy  Ceaiadttee  on 
Constnidion  Snto^r  and  HealUi 
(ACCSH)  and  sacio— ended  diet  OSHA 
prohibit  the  use  of  siagto  pod  shores  in 
more  than  one  tier  (Bx.  2.  p.  175).  Flnelly. 
OSHA  stated  that  it  hod  reviewed 
acddent  investigstion  rsoords  involving 
the  failura  of  doable  ttered  single  poet 
shoring  systems  end  found  that  the 
empkiyer  foiled  to  ooaiply  wi&  the 
existing  regulations;  theraby  leatfing 
OSHA  to  batteve  that  da^  post  shores 
coaM  be  need  In  more  than  oae  tier  if 
they  were  properiy  itedgned  and 
inspsdad  aa  requtoed  by  the  existing 
regulations 

OSHA  reodved  a  namber  of 
commeeto  to  respoase  to  Ifato  proviston. 
The  WMACSA  (Bx.  14-40) 
recommaadad  that  tha  tarm  "stradural 
engfauei^  be  changed  to  "restored 
engineer."  Tte  f«:A  (Bk.  14^11) 


9t 
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8ubparaynAjBHe)(Si.i>»< 

thcACCSHd  , 

poat  shoring  )bje  prohibited  for  use  «■ 
more  dian  4i«4  tiM." 

Mr.  Charifl^  W.  BsmImi  (Ex.  M-li  the 
fanaer  CoqKy«to  Maauar  of  Safaly  for 
Ceoo  Coipartliop.  tatad.  "Jtia 

ftat  die  aaa  «f  riqgia  poat 
shores  in  moff  diaa  one  tier  be 
prohibited*  *  VMiiBonlBaaaijportBd 
his  statement  iMyiqg  that  tbm  ose  of 
single  post  ah^ras  inoMise  than  one  liar 
is  an  inherenify  vaatable -diaring  system 
for  fornnnttk.ljefiirther  elated  diat 
regardlees  oilne  lequireBent  lo'aae  a 
stnictuEal  auaeer  lo  deeifB  a^  iaiyact 
this  qwtem.  t^  highly  eensidve  to  any 
design  error  ^  construction  emc  aad 
that  leteral  fiUces  on  fba  «yatem  or 
budiSqg  of  amf  Aon  can  canae 
comiilete  Eamle  of  the  enfira  dioring 
system.  Mr.  l)«rden  alao  aaid  ttuBl  diis 
system  has  ckued  the  most  faikires  in 
the  past  90  ya^  In  oondorion,  Mr. 
Bofden  lakl  tet  if  OSHA  approves  die 
use  of  sin^oDStahoriiK  syrtema.  he 
recommends  ■  ioB  floor  be  ended 
between  tted  of  diis  agfitnm  that  has  the 
stability  eqn4l  tolhat  of  Am  supports  on 
which  the  Be^  tier  of  riiorea  is  raa&ng. 
and  that  the  aMgn  and  faopecttoB  of  die 
system  be  done  !^  a  stroctaral  engineer 
aswdlasatjyaBBedfunuwuA 
designer.     ^■ 

14-44j  recommended, 
re<jiiiiiiBiait  of  tnia 
ana  lie  Tepncea  wnn 
jfling  oie  VM  of  post 
sherei  te  BaM  dnm  one  tier.*  They 
lurflMr  elelBd  Hnt  Iney  Iniew  of  BO 
manufactiirei[  ^epresenfted  in  the  SSR 
that  permita  4f*  faf  ainf^  poat  rimes] 
over  one  tier  Mod.  therefore,  do  not  teat 


TheSSn 

•••  •  •  -* 
me 

section  be 

fl  SuHCI^BVIR 


piitioali 

used,  was  thstAsy 

to 


weH  as  eiran  la  datdpL  TUs  Is  1b  ( 

with  aMm  madam  ledndvist  sMh  ss  Aorii^ 

fruaasiMA  en  aachlaas  sentflhre  to 


COS 


Ceco  bdoitiiea.  Inc.  (Ex.  M-47) 
commented  as  loBowa: 


T«i.itispaasiUe«ei 
oonstniet  tudi  systaou  but  dwy  raquire 
inilgn  ImnTrinity.  rniastiaiiMna  Mil 
in^^ga  cart  br  la  excess  of  lAat  is 
ra^oind  far  other  nq)|mttag  systams. 
SystaaaeaA  ae  dnee  hevebeen  limATwl  In 

that  tUs  type  sfsyelaB  he  pnldbMBd. 

John  Hanson  fEx.  18).  OSHA's  expvt 
witness,  in  Us  prepared  testinuu^ 
conunentad  ss  fcBonvK 

Singh  pest 
safely 

where  those 
buMfaig.TUslsa 


iloloerariemk^ 
itiiellooisina 

lawtoodoi 


may  Mil 
loads  to  1 
teinporaiy  I 

la  taasl  ioedi^  indeed  It  is  diaeaH  fcr  as  10 
fiflficffivB  sf  sadi  a  systan  beiM  aaed.  Ihua. 
it  woaM  seam  diet  Qiis  section  ooMJd  be 

InllBtBO* 

Mr.  HansiNi  also  qnesfioned  if  diera 
adiffenMein 
refacredloiodiia 
engineer  aefened  «a 
ttatii«hia  yrafaMMe  that  the 
requirement  call  ior  a 
enpineer^'if 
oUieiwiBeJiielaee 
quoationedt 
shores.  Mr. 

Doet  ah«BB.  t^HM^B^  I 
capaUe  of  traaaisntag  1 
from  a  paint  ab««e  la  a  paiHt  baber  if 
diatpaint 
point' 

lateiirfly:iA.ifitiB 
flooBB  ia  a  inriUiag.  I  tUnk  Ikan  that 
those  aiu^iMBl  siaaaa  wlM  wutlu*  He 
I  that  if  yoa  are 


may  reqoire  an  eni^neer  to  calculate 
what  UNistitules  paper  bradng."  He 
also  stated  that  property  braced  rtngle- 
post  shoRea  coddaifely  transter  hiads 
to  lower  levela  under  die  foOowing 
condifions:  Hr  posts  must  be  accurate^ 
hned  npTerfically;  qilicad  to  prevent 
any  ndsafignment;  bnoed  laterally  in 
two  wthoganal  iBrections  at  the  qilice 
levd;  and.  each  tier  must  be  dingonally 
braced  tai  the  saoie  two  dlre^ona.  At 
dw  hearing  flV.  L  laoX  Mr.  Sdiousboe 
testified.  "About  (die  fieriiv  of)  m^e- 
post  shores.  I  have  stated  diet  widioui 
any  bradng  in  it.  the  syetem.  of  course, 
is  dangeroua.  anaaHsfactoiy.  and  has  no 
resistance  to  fee  inevitable  farces."  He 
further  tastiBed  that  Two-tier  shores 
have  to  be  breced  total^,  not  on^ 
wliere  they  GOBM  in  and  reat  apea  oae 
anodier.  bat  alaoiabodi  dnelioaa,  in 
bodi  tiers,  th^  anil  have  to  be  bmoed  to 
malce  SUM  diet  any  lateral  farces  that 
we  can  expect  wiD  not  ovariata." 

SSFI  lEx.  21)  alee  teetifiad  at  die 
headag  to  reaffina  their  poeiliaB  as  it 
appeared  in  dieir  aadier  written 
comaseat  (Bx.  14-M)  gppoaii«  die  oae  of 
single-poet  shores  for  aaaUi-tiered 
constnictian  (n;  1. 177). 

On  the  other  hand,  a  representaliwa 
from  Dun-Par  (Tr.  U.  10)  ^reed  widi  die 
propoeed  rale  but  adoaoidadged  that 
"Oouhla  tier  shoring  can  be  very 
dar^aaouB.**  Bat.  he  aleo  aaid. 'It  is  a 


without  hnadna  4 , 

his  view  it  woidd  be  a  aialattaB  of  the 


Whsa  aafced  ipadfioally  if  ha  thoi^  it 
was  poaaMe  to  oann  «p  with  a  dM^ 
in  a  cBMliaHiuB  pwjuiiuia  where  one 
poet  ia  pat  oa  top  of  asMthar  ha  an  area 
where  a  floor  to  akipped.  Mr.  Haaaan 
responded.  Tea.  I  ddak  anything  is 
poaaMe.'*  (1^.  I.  US^sat). 

Ingvar  Sohoaaboe  (&L  !•}.  OSHA'a 
other  expert  wltuijw.1aiia  psepaied 
stotemeat  saM that  Ttaed  ahuln  iiiisl 
shores  should  be  property  braced,  and  H 


L^lheDan-Psr 
tepraaeinaBve  pointed  to  me  fiul 
hazards  aasuuiatad  wiA  erecting  a  tD 
foot  acalfbld  to  explain  his  position  diet 
prohibiting  tiered  single-post  shores 
could  pose  eyeaterhaaard  to  woiieis 
erecting  odMr  shoring  lyatema. 

After  ooBsidenng  eS  of  die  comments 
and  testimony  received  eo  this 
provision.  p9IA  has  decided  to  aBow 
the  aaenfeing^  post  shores  in  more 
than  one  tier  provided  'die  employer  has 
a  qualffied  deajgnei  prepare  the  shoring 
design,  and  uiat  after  die  slmilng  is 
erected,  the  employer  heve  an  englucer 
who  ia  qualffied  in  strnctnral  design, 
inspect  dM  ahoiing.  in  addiliuu,  several 
criteria  for  facacing  the  shoring,  as 
discussed  above,  have  abo  been  made  a 
part  of  the  aingie  post  rtioring 
requjrements.  AdAtionaUy.  the  general 
reqoireinent  in  |  lS20.708(a)(l)  dhat  all 
formwortc  (wuiili  inchidea  shares)  be 
"*  *  *  capable  of  supporting  without 
failure  *  *  ***  must  be  met  when  tteiing 
single  post  rtiores.  Because  of  e  lade  of 
infonnation  and  evidmce  submitted  to 
the  record.  09iA  has  rejected  the 
recuuuueudations  at  those  who  sou^t 
to  hare  Hered  ain^e  post  shoring 
prohibited.  Althoqgh  many  caaomaiten 
renonnneuded  4iat  OSHA  prohibit  that 
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type  of  .ihoring.  the  overwhefaningly 
stated  reason  was  that  tiered  sio^e  post 
shores  needed  sftedal  attention:  that  j^ 
bracing  was  critical:  and  that  only .  L^ 
qualified  designers  and  engineeis  cptud 
design  and  erect  a  system  so  that  it  / 
woidd  be  safe.  OSHA  believes  all  of 
these  concerns  have  been  addressed  in 
the  final  rule.  In  addition.  OSHA 
observes  that  Ceco  and  Dun-Par  (both 
fonnwoii  contractors)  as  we&  as  both 
its  expert  witnesses  testified  that  it  ia 
possible  to  design  a  safe  system. 
Therefore.  OSHA  promulgates 
paragraph  (bH^  as  revised. 

Paragraph  (b)(9)  of  the  final  rule 
prohibits  the  adjustment  of  single  post 
shores  to  raise  formwork  after  the 
placement  of  concrete.  This  is  idenfical 
to  the  existing  requimnent  in 
S  l92e701(dM5),  which  OSHA  proposed 
to  delete.  OSHA  e)q>lained  in  the 
proposal  that  it  felt  this  rule  was  not 
needed  for  empbyee  protection  because 
it  did  not  believe  there  was  a  danger  of 
concrete  collapse  due  to  adjustment  of 
single  post  shores  and  that  the  rule  was 
int«)ded  to  protect  property.  However, 
several  commenters  disagreed  with  the 
proposed  deletion  of  this  rule.  Conshor 
Incorporated  (Ex.  14-11)  commented  as 
follows: 

With  reference  to  the  proposed  elimination 
of  exiiting  Paragraph  701(d)(8)  [sic]  which 
prohibits  the  adfustment  of  single  post  shores 
after  placement  of  concrete,  this  paragraph 
should  not  be  eliminated.  Adjustment  could 
cause  overloading  of  shore.  It  is  possible  tliat 
stability  or  structural  lacing  would  have  to  be 
moved  in  order  to  adjust  shores,  creating  a 
very  dangerous  situation  after  concrete  has 
beoi  placed. 

The  WMACSA  (Ex.  14-29) 
commented  that  1 1928.7Dl(d)(5)  in  the 
current  standard  should  be  retained. 
Patent  (Ex.  14-41)  noted  in  their 
comment  that  there  were  serious 
deficiencies  in  the  provision  regarding 
adjustment  of  forming  system  after 
pouring  the  concrete.  Patent  referred 
091A  to  the  SSFI  comment  for  details. 

The  SSFI  (Ex.  14-44)  commented.  "The 
Institute  recommends  that  a  requirement 
similar  to  .701(d)(5)  of  the  existing  rules 
should  remain  in  the  proposed  rules  and 
expanded  to  cover  all  shoring."  The 
SSFI  explained  their  beliet  "that 
employee  protection  can  be  affected  if 
adjustments  either  increase  or  decrease 
intended  loads  on  that  element  and/or 
adjacent  memben  so  as  to  put  those 
elements  in  danger  of  immediate  or 
subsequent  progressive  failure  of  the 
formwork." 

In  addition,  the  ANSI  Aia9-1983 
standard  (section  6.7.5)  also  recognizes 
the  potential  hazard  of  adjusting  single 
post  shores  after  the  initial  set  of  the 
concrete.  After  careful  consideration  of 


the  comment  received.  OSHA  i 
that  th«  adjostmnrt  of  shores  wUi  Hkdy 
involve  the  mondagof  kejrbndng 
elemsati  whicli  aqt  cMttesI  fm  finaworic 
stability.  The  resulting  iadr  of  bradng 
could  lead  to  ftumwc^  odlapseand. 
therdbr*.  posa^i  dangar  to  anq^yees. 
Consequantfy.  Ol^iA  hssdotumined 
that  it  is  necessary  to  regulate  this 
hazard  which  cooid  caosa  fomworic 
collapse^  lliecefore.  OSHA  Bedes^snates 
existing  §  1928i7in(a)(S)  as  paragraph 
(b)(9). 

Paragraph  (bKlO)  of  die  final  rule 
requires  me  enqpk^er  to  nect  reshoring 
whenever  the  concrete  is  required  to 
support  loads  in  excess  of  its  capacity.  It 
also  specifies  that  the  reshoring 
operation  is  to  be  carried  out  as  the 
forms  and  shores  are  removed. 

This  provision  was  relocated  fiom 
i  192&705((b)(1)  of  the  proposed  nde 
whidi  was  based  on  the  existing 
provision  in  f  192B.700(e)(l)(v).  The 
existing  provision  requires  that 
reshoring  be  provided  when  necessary 
to  safely  stipport  slabs  and  beams  after 
stripping,  or  where  such  membera  are 
subjected  to  imposed  loads  due  to 
consbruction  work  done.  OSHA 
proposed  to  revise  the  existing  rule  to 
require  reshoring  to  be  erected  after  the 
removal  of  forms  to  transfiw  loads  to 
other  membera  wlienever  the  concrete  is 
required  to  support  loads  in  excess  of  its 
capacity. 

OSHA  received  two  substantive 
comments  on  the  proposed  rule  both  of 
which  indicated  concern  with  the 
sequence  (timeframe)  in  which  reshoring 
operations  were  amducted.  Hie 
WMACSA  {Ex.  14-29)  commented  that 
reshoring  operations  were  conducted. 
Tfa«  WMACSA  (Ex.  14-29)  commented 
that  reshoring  should  be  placed 
inaaediately  after  form  removal  because 
"the  placement  of  reshores  is  critical 
and  in  direct  relationship  to  die  time 
factms  involved  in  f(»m  removaL"  They 
also  suggested  that  time  Intervals 
between  stripping  and  reshoring  be  in 
the  written  program  and  in  no  case  shall 
unsupported  concrete  be  left  after  the 
end  of  the  working  day.  OSHA  observes 
that  it  (yd  liot  propose  a  written  program 
and  thus  has  not  responded  to  this 
portion  of  the  comment 

On  the  other  hand,  the  BCTD  (Ex.  14- 
40)  commented  that  reshores  should  be 
placed  daring  the  removal  of  forms. 
They  felt  that  the  proposed  language 
wotdd  allow.the  empkiyer  to  remove  the 
entire  formwork  system  before  any 
reshoring  takes  place.  They  also 
recommended  that  the  reshoring  system, 
like  the  injtial  formwork.  should  be 
included  in  the  engineer's  design 
specification  and  erected  under  the 
engineer's  supervision. 


Afttf  careiiU  oonsidcratlon  of  the 
comments  laoeived.  OSHA  has 
detarmiaed  that  the  ftaml  rale  should 
indloata  dearly  thai  resiioring  ^ 
operations  am  esnducted  as  the  original 
forms  and  shores  are  removed  rather 
than  o/tor  all  ttie  forms  and  shores  have 
been  removed.  Tlierefore,  OSHA 
promulgates  para^aph  (bKlO)  as 
revised. 

Paragraph  (c)  of  the  final  role  contains 
the  spedfiO  requirements  for  vertical 
slip  forms.  Paragraph  (c)(1)  requires  that 
the  steel  TOds  or  pipe  <mi  which  jadu 
dimb  M  by  which  the  forms  are  lifted  be 
spedfteaOy  designed  for  that  purpose 
sand  adequately  braced  where  they  are 
not  Micased  hi  concrete.  The  final  rule  is 
identical  to  1 1928.705(b)(1)  of  the 
proposed  rule  and  1 102e.701(b)(l)  in  the 
existing  nile.  OSHA  observes  that 
similar  provisions  are  ctmtained  in 
Section  6.5.2  of  die  ANSI  A10A)-1970 
standard  and  section  7.5.2  of  the  ANSI 
Aia9-19e3  standard. 

OSHA  received  one  comment  on  this 
provision  and  that  was  fiom  the  BCTD. 
The  BCTD  (Ex.  14-40)  commented,  that 
in  keeping  «vith  the  concerns  they 
expressed  in  their  comment  on  the 
general  formworic  provision  that  OSHA 
should  specify  that  the  slip  form  systems 
should  be  desired  by  the  structural 
engineer.  OSHA  notes  that  it  has 
already  responded  to  die  BCTD 
concerns  in  its  discussion  of 
S  1928.703(a)(1),  above,  and  the  reasons 
that  OSHA  put  forth  in  rejecting  Uie 
BCTD's  suggestion  for  formwork  in 
general  are  the  same  reasons  why 
OSHA  has  not  incorporated  their 
suggestion  as  it  pertains  to  vertical  slip 
forms  in  particular.  After  careful 
consideration  of  the  singular  comment 
received.  OSHA  has  determined  that  no 
revision  to  the  proposed  requirement  is 
necessary.  Therefore.  OSHA 
promulgates  paragraph  (c)(1)  as 
proposeid. 

Paragraph  (c)(2)  requires  that  forms  be 
designed  lo  prevent  excessive  distortion 
of  die  structure  during  the  jacking 
operation.  The  final  nile  is  essentially 
the  same  as  the  requirement  iMoposed  in  ~ 
S  1928.70S(b)(5)  and  die  existing  rule  in 
i  1926.701(b)f5).  except  tiiat  it  has  been 
rewritten  in  performance  language. 
Spedfically,  instead  of  specifying  that 
the  forms  have  to  be  laterally  and 
diagonally  braced  to  prevent  excessive 
distortion,  the  final  rule  allows  the 
employer  the  flexiblHty  to  decide  how 
best  to  prevent  excessive  distortion. 
This  change  from  specification  language 
to  performance  language  is 
accomplished  by  removing  the  words 
"lateral  and  diagonal  bracing"  from  the 
proposed  rule  and  stating  the 
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waa  aMdabyiapiiblicpailiGii^aBt 
repfesenlfa«tfieNQCSiiAC«t«he 
ACC8H  aHa«  «iald  a*  NoMMher  4Q 
1982,  at  wUi^  a  draft  coMnlaMd 
masdoiy  stani  aidwasdisGMsadfTh 
210).  Hie  tedi^  of  Ihe  AOCSH 


meeting 
the 
OBHAme^mdmo 


to 


revisioai 
wock  platfotaui 

SSFI  (Bx.  21)  supported  tiie  proposed 
rule  to  prowida  acaflolda  or  work 
platfoou  whfia  s«yin|iias  w  mniMod 
to  work  oryea.  Uaitmmt,  Asy 
commented  Ihat  ihay  wase  oaaoaned 
that  Iha  faopaaad  rale  vMaAd  vnMUt 
the  esactaiof  aaaftUbaaallpfaaM 

stafailit^  Hm  1MiiAC8A(BK.  14-«) 
stated  that  acaSaida  ar  iraik  platfna 
that  coaplataly  sMiBole  the  M^ 

ndrtltim  tn  Uijm  iMinsssMj  fta  timmla 
plnraawwl aBilnniBhii^  Thn nCTD (IIb_ 
14-10)  commented.  "As  forOSHA'a 
eliminatia«rf«ha< 


of  the 


wiUlkmvIhe 


then^4aiBatiag  kaaaads  to  the 
empleyaas'  aafe^y." 
BeoaMe  Ihe  MOIACSA  aad  BCID 

raised^     :___ 

safc^r  tf  eoaffaldB  or  < 

wmejMlanctod  *«»<y 

the  area  of  plnnsmant  OSHA  dbdded  to 
seek  additfany  tafonsattoa  to  dM 
haarii«  aottoe.  to  diot  Mtfoe.  OSHA 
stated  the  cgaoema  of  te  coBMaBtois 
regarding  stability  and  aahsd  for 
additionai  Jotonatiaa  OSHA^i^ht  to 
determine  whether  full  perimeter  aooeas 
was  needed  fiarstobililyoawoM  OS  inr 
die  use  by  emplafoao  ptociqg  ood 
finishiog  rnTialM  OSHAioceivodonly 
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OSHA'a  OKpart  witosss  C&l  M).  who 
expressed  Ms  beltoflbat  I— KyfeU 
perimetor  aonaes  would  be  ssgnfaod  far 
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addressed  to  « 1flaJ«M(l)  te  the  ioal 
rule,  it  need  sot  be  oddasasod  ofsta  to 
this  MovistoB.  OSHA  ootos  Aat 
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f  192S.7BiM(Uflowdaaaoilfanmoik 
(which  toniiidss  dip  hoM)tobo 


suppartod.  hsaeed.  ood  ■atototoad  to 
support,  witoaot  Cadaae.  all  verlicai  and 
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I  ore  vequired  to  woikor  poss. 
If  #ie  eoafliBlds  or  woik  ptatfcrms  are 
part  of  the  sl^  form  desigB.  dK  final  nde 
does  not  yvniBit  toeir  erection  to  eny 
area  wnere  no  OB^^toyer  deesBs  uieD 
necessary .  HKrefaie.  OSi  lA 

I  paragraph  tcK3)  as 


Paragraph  ((^  of  the  final  nde 
requires  that  )scks  and  vertical  supports 
be  periltaDed  to  such  manner  that  tte 
loads  do  not  exceed  the  rated  capacity 
of  the  jacks.  TUs  paragraph  was 
relocated  from  i  192eibs(b)(2)  oi  the 
proposal  vdddi  contatoed  a  similar 
provision  reqniitog  that  jacks  and 
vertical  sqipwts  be  posttiened  in  such  a 
manner  that  *^rertical  toads  ars 
distributed  equaQy.*'  It  is  also  identical 
to  a  proviaton  to  Sectien  7.Sl3  of  the 
ANSI  Ams-Ues  standard. 

OSHA  recdved  tow  comssents  OB  this 
provision.  Hie  PCA  (Ex.  14-0) 
recommended  dial  OSHA  change  the 
word  "equally"  to  "BnifonBly."  The 
NCCSHAC  (Ex.  14-14  pototod  out  diat 
vertical  loada  oould  not  be  oqually 
distributed  on  the  jacks  bacaiiae  daring 
the  lifting  prooess  aoflse  of  the  jacks 
retract  widls  othsrs  are  lifiing.  thejf, 
theiefoio.  lomiBmeBdsd  diet  the 
wordJBgoflheptoposediidebeiovieed 
to  reflect  IheirainoBm.  OSHA  ^raes 
with  the  NCCSHAC  to  dtot  k  fon^tdies 
that  it  is  oteost  kvossihk  to  dMnbote 
the  verticol  lands  ofBally  OB  the  jocks 
and  verticBl  a^pperta.  Far  OHaa^to.  die 
weight  of  ooBGsate  as  it  ia  ptooad  i 
the  moviog  wetol 
umymslfinal  toads  on  dM  slip  I 
The  jacks  taaald  Jiaae  to  be  I 
every  time  Aese  loads  are  moved  to 
Older  tooqoallydialribBto  Iheae  YSrtteal 
loads.  IksBsfaiiu  OSHA  has  nviaad  dK 
provision  to  daloto  te  apadfic 
requiremBBi  faroqoaldiBlrifaitfkBi  oldw 
vertical  kiads.  OSHA  haiievaa  Ike 
revised  lato  win  provide  peotaOtton  to 
empkqreos  oqaiv^ent  to  diBt  of  the 
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proposal  since  the  revised  rule  prohibits 
employers  from  exceeding  the  rated 
capacity  of  the  jacks.  Therefore.  OSHA 
promulgates  paragraph  (cM4)  as  revised. 

Paragraph  (c)(5)  of  the  final  rule 
requires  that  fades  or  other  lifting 
devices  be  provided  with  mechanical 
dogs  or  other  automatic  holding  devices 
to  support  slip  forms  whenever  failure  of 
the  power  supply  or  the  lifting 
medianism  occurs.  This  provision  is 
identical  to  1 192e.705(b)(^  of  the 
proposed  rule.  OSHA  observes  that 
Section  7.5.4  of  the  ANSI  A10.»-1963 
standard  contains  an  essentially  similar 
provision.  The  propmed  rule  was  based 
on  an  existing  rule  in  1 1928.701(b)(3) 
which  requires  jacks  or  other  lifting 
devices  to  be  provided  with  mechanical 
dogs  or  other  automatic  holding  devices 
to  provide  protection  in  case  of  failure  of 
the  power  si^^y  or  the  lifting 
medianism.  OSHA  proposed  to  replace 
\he  phrase  "provided  protection  in  ease 
of  with  "support  the  slip  forms 
whenever  failure  of  the  power  supply  or 
lifting  mechanism  occurs."  lliis  revision 
was  an  editorial  change  made  for  the 
puipose  of  daiity.  OSHA  did  not 
receive  any  comments  on  the  proposed 
provision  and.  based  on  the  earlier  ^ 
rationale,  promulgates  paragraph  (c)(5) 
as  proposed. 

Paragraph  (c)(e)  of  the  final  rule 
requires  that  the  form  structure  be 
maintained  within  the  design  tolerances 
for  plumbness  during  the  jacking 
operation.  This  paragraph  was  relocated 
from  i  192B.7a5(b)(e)  of  the  proposal 
which  required  ttue  fonn  structure  to  be 
maintained  in  line  and  plumb  during  the 
jaddng  (iteration.  OSHA  (rfjserves  that 
Section  7.5.7  of  the  ANSI  Al6.&-19e3 
standard  contains  an  essentially  similar 
provision.  The  final  rule  is  the  same  as 
the  proposed  rale  except  the  phrase  "in 
line  and  plumb"  has  b»en  revised  to 
read  "Vitldn  all  specified  design  . 
tolerances."  OSHA  received  two 
comments  on  the  proposed  provision. 

The  NCA  (Ex.  14-29)  commented.  "If 
the  primary  ooncem  is  quality  control 
ratlrar  than  safety,  [tfiis]  requirement 
should  be  deleted."  The  NGCSHAG  {Ex. 
14-16)  commented  that  since  "hi  line" 
and  "phmb"  must  necessarily  have 
wotkhig  tolerances.  OSHA  should 
rephrase  the  provision  to  read  as 
follows:  "The  form  stracture  shall  be 
maintained  within  the  design  tolerances 
for  plumbness  during  the  jacking  • 
opoation."  i 

OSHA  agrees  with  the  NCCSHAC  and 
recognizes  that  constraction  practices' 
permit  foimwotk  lines,  grades,  and 
dimensions  to  vary  bom  those  hi  tfie 
design.  In  fact  a  list  of  such 
recommended  tolerances  for  vertically 
slip  formed  structures  can  be  found  in 


TTie  Recommemied  Practice  for 
ConcntB  Foanwork  (Ex.  12).  In  view  of 
the  fofegohi^  OSHA  diedded  (o  revise 
the  proposed  rale  to  requfre  thiat  slip 
form  stractures  be  maintaihed  withhi  all 
design  tolerance  i^dfied  for  plumbness 
during  jaddng  operation.  Therefore, 
091A  promulgates  paragraph  (c)(6}  as 
revised. 

Paragraph  (c)(7)  of  the  final  rule 
requires  diat  &»  predetermined  safe 
rate  of  lift  not  be  exceeded.  This 
paragraph  was  relocated  from 
1 1928.706(bH4)  of  the  proposal  which 
required  that  lifting  proceed  steadily 
and  unifonnly  and  not  in  excess  of  die 
predetermined  safe  rate  of  lift  Hie  final 
rule  is  the  same  as  the  proposed  rule 
except  the  phrase  "proceed  steadily  and 
uniformly"  was  deleted.  OSHA  obverves 
that  Section  7.5.5  of  the  ANSI  A10.9- 
1983  standard  contains  an  essentially 
similar  provision. 

OmA  Kceived  two  comments  on  the 
proposed  peovfiiion.  The  NCX^SHAC  (Ex. 
14-16)  pointed  out  that  jacking 
operations  in  slip  form  oonstniction  are 
not  "continuOair  in  tha  trae  sense  of  the 
word  hi  that  the  operation  [Proceeds  in 
distinct  (^screte  steps  with  |he  jades 
individhiaily  extending  and  tetracteg 
within  their  woiidng  l«igtii.  In  view  of 
this,  the  commenter  recommmded  that 
the  proposed  rtle  be  revised  to  read  as 
follows:  "UfUng  shall  not  exceed  the 
predetermhied  rate  of  lift"  OSHA 
recognizes  that  in  fact  slip  forms  do  not 
move  continuously  during  concrete 
placement  theirefore.  the  words 
"proceed  steadily  and  uniformly"  were 
deleted. 

Another  commenter.  the  BCTD  (Ex. 
14-40).  wanted  an  additional 
requirement  for  determining  the  rate  of 
lift  They  stated.  "The  standard  itself 
should  make  dear  that  the  employer- 
must  make  decisions  regarding  fte  rate 
of  lift  in  consultation  with,  and  on  the 
approval  of  the  engineer."  However,  tfie 
BCTD  did  not  explaht  why  it  felt  diatlt 
would  be  appropriate  for  employers  to 
consult  with  and  obtabi  the  approval  of 
engineers.  Tliere  being  an  absence  of 
siqiport  or  explanation  for  the 
recommended  diange.  OSHA  hat 
dedded  not  to  take  any  action  with 
regard  to  ttie  BCTirs  suggestion. 
Therefore.  OKiA  promulgates 
para^ph  (c)(7)  as  revised. 

Para^aph  (d)  contains  tuvo 
requirements  relating  to  reinforcing 
steel  Paragraph  (d)(1)  requires  that 
reinforcing  sted  for  walls,  piers, 
columns,  and  shnilar  vertical  stractures 
be  adequately  suiqiorted  to  prevent 
overtuiidngand  to  prevent  coUapse. 
OSHA  obsetves  that  Section  3  J  of  the 
ANSI  A10.»-1983  staiidard  contains  a 
similar  pravisidn.  llUs  paragraph 


combfaies  and  relocates  1 1 1626.702(c)(1) 
and  192eJ'iK(cM2)  of  the  pnqrased  rule. 
The  proposed  rule  was  baaed  on  an. 
existing  provision  Inl  ie2a700(b)(3) 
that  requires  reinforcing  steel  for  walls, 
piers,  columns,  and  similar  vertical 
stractures  to  be  guyed  and  supported  to 
prevent  collapse.  OSHA  propiwed  to 
revise  the  existing  requirement  by 
replacing  the  words  "guy  and"  with  the 
word  "laterally"  in  ofder  to  allow 
employers  the  flexibUity  to  support  the 
reinforcing  steel  by  any  metti<xl  of 
lateral  support  OSHA  also  proposed  to 
add  the  phrase  "to  resist  ovoturning 
forces"  to  state  the  purpose  of  the 
lateral  support.  Hnally.  OSHA 
proposed,  as  a  separate  requirement  in 
i  1926.702(c)(2).  a  provision  that  the 
lateral  supports  be  capable  of 
widistanding  the  forces,  that  would  be    . 
applied  during  constractioa  OSHA 
received  several  comments  on  the 
proposed  requirements. 

The  BCTD  (Ex.  14-40).  recommended 
that  two  changes  be  made  to  the 
proposal.  First  they  noted  that  OSHA. 
in  the  preamble  to  the  proposed  rale, 
had  explained  that  the  purpose  of  lateral 
suppoi;ti  was  to  pnHed  against 
overturning  farcea  and  construction 
forces.  The  BCTD  recnamended  that  -  ^ 
this  explanation  be  made  a  part  of  the 
actual  requir«nent  They  further 
suggested  how  OSHA  could  reunite  the 
provision  to  hiooiporate  the  purpose  of 
the  requirement  ^ledfically.  tiny 
suggested  the  provision  raad  identical  to 
the  proposal  with  the  following  language 
added:  "[8U(^  as  the  wind)  and  to 
prevent  collapse. "  OSHA  agrees  that  the 
purpose  itf  the  suppctfts.  v^ch  provides 
the  performance  to  be  achieved  by  the 
employer,  should  be  dear  in  the  &ial 
rule  and,  therefore,  has  revised  the  final 
requirement  accordingly.  Second,  the 
BCTTD  reoMnmended  thst  latefal  support 
be  defined  to  mean  "any  property 
anchored  means  of  steadying  a  piece  or 
stractura  by  polling  against  or  resisting 
an  ofi'-center  load.". 

The  WMACSA  (Ex.  14-29)  stated  that 
the  wording  infirc^MMed  1 1928.702(cMl) 
should  be  «±anged  to  permit  guying  in 
addition  to  lateral  support 

Another  commenter,  Ceco  (Ex.  14-45), 
suggested  that  OSHA  omit  the  word  i 
"lateral"  which  implied  "coming  from 
the  side."  Ceco  pointed  out  that 
rebifordng  steel  can  be  supported  from 
other  directions  and  dted  examples 
vihen  lateral  support  coming  from  the 
side  was  impractteal.  Thii  divergence  of 
comment  prompted  OSHA  to  seek 
additional  information  tiirouj^  die 
public  hearing  notice. 

In  the  hearteg  notice  OSHA  explained 
the  various  viewpoints  of  commenters 
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additional  information  to 
to  determine  whether  or 
requirement  should  be 
t  other  methods  of 
than  lateral  support)  to 
lUapse  of  erected 

L  OSHA  received  three 
this  issue. 

.4-47)  again  commented 
support  should  not  be 
offered  two  examples  of 
le  support  in  other  than  a 

ion. 
ousboe.  OSHA's  expert 
19),  commented  that  "Any 

that  can  deliver  the 
to  resist  overturning  of 
I  cages  erected  for 
elements  can  be 
e  also  stated,  "The  bracing 
tal  or  inclined  as  long  as 
1  component  of  the  axial 
(racing  is  adequate." 


In  additidi.  John  Hanson,  another 
OSHA  expik  witness  (Tr.  1 88),  testified 
that  guying  often  is  not  used  because  it 
interferes  vnth  the  construction  process. 
Instead,  heiblt  that  it  is  more  common 
to  use  either  supplemental  pieces  of 
reinforcing  yteel  to  crossbrace  the 
erected  ste^t.  or  to  erect  one  side  (or 
some  portion)  of  the  formwoili  and  then 
" — IShice  the  stael  against  it 

lAfter  car^  consideration  of  the 
comments  and  testimony  received, 
OSHA  has  decided  to  revise  the 
proposed  rule  to  allow  any  method  of 
soF 


support 

ovei 

collapse. 

language 

equivalei 

language, 

providing 

method  of 


enti 


>ng  as  it  is  adequate  to  resist 
forces  and  to  prevent 

believes  the  revised 
ivides  a  level  of  safety 
that  of  the  proposed 
at  the  same  time 
ployer  flexibility  to  select  a 
ipport  that  will  not  interfere 
with  other  ^tostruction  operations. 
Therefore.  P&iA  promulgates 
paragraph  nd)(l)  as  revised. 

Paragrapl  ij  (d)(2)  of  die  final  rule 
requires  th<  employer  to  take  measures 
to  prevent  t  lirolled  wire  mesh  from 
recoiling.  Si  ich  measures  include 
seeming  th4i|ends  or  turning  over  the 
mesh. Thistiaragraph  was  relocated 
from  1 192aj02(d)  of  the  proposal.  The 
pnqKwed  nm  was  essentially  die  same 
as  the  existUg  rule  in  S  1928.700(b)(4). 
except  the  ndsting  rule  contains  the 
word  "danMrous"  to  describe  the  effect 
of  the  recoumg  action.  OSHA  proposed 
to  revise  thefexisting  rule  by  deleting,  as 
unnecessarn  the  word  "dangerous." 
OSHA  obs^#ves  that  Section  3.4  of  the 
ANSI  AlOAiigea  standard  also 
addresses  tpe  hasards  associated  with 
the  recoiling,  of  wire  mesh. 

OSHA  received  only  one  comment  on 
the  pnvoscU  rule.  The  MQSC  (14-19) 
pointed  out!  that  a  common  practice  in 


the  industry  is  to  unroll  wire  mesh  and 
then  flip  it  over  befwe  installation.  They 
also  stated  that  this  procedure 
effectively  prevents  recoiling  action  and 
it  should  be  considaed  equally  safe  as 
securing  each  end  of  wire  medi  nrils. 

OSHA  agrees  that  methods  other  than 
"securing  each  end"  are  effective  in 
preventing  the  mesh  from  recoiling,  and 
therefore,  has  revised  the  provision  to 
state  the  performance  to  be  achieved 
and  to  allow  employers  to  take 
whatever  measures  they  fed  are 
necessary  to  prevent  recoiling  action. 
OSHA  feels  die  revised  requirement 
provides  a  level  of  safe^  equal  to  that 
of  the  pn^osed  rule  and.  tiierefore. 
promulgates  parasraph  (d)(2)  as  revised. 

Paragraph  (e)  cdt  the  final  rale  sets 
forth  reqtdiements  for  the  removal  of 
formworic.  Paragr^h  (e)(1)  addresses 
the  removal  of  the  original  forms  and 
shores  and  paragraph  (e)(2)  addresses 
the  removal  of  reshoring.  Ihe  intent  of 
these  requirements  is  to  prevent 
accidents  such  as  the  one  that  Occurred 
on  March  2. 1973.  whoe  14  employees 
were  killed  and  34  employees  were 
injured.  In  that  accident,  employees 
were  removing  the  concrete  forms 
suppOTting  the  23rd  floor  of  an 
apartment  buildmg  under  constraction. 
liie  23rd  floor  collapsed  which  caused 
the  progressive  fsilure  of  other  floors  of 
the  apartment  building.  Hie  fatalities 
and  injuries  resulted  from  tiie  collapse 
of  these  floors.  The  National  Bureau  of 
Standards  in  a  report  for  OSHA. 
concluded  that  premature  removal  of 
forms  was  a  contributing  factor  to  the 
building  collapse  (Ex.  3.  p.  85). 
Observance  erf  the  existing  provisions  in 
the  ANSI  AlO.9-1970  standard  could 
have  prevented  this  accident 
Observance  of  the  final  rule 
requirements  in  this  paragraph,  which 
eliminate  the  reference  to  ANSI  and 
instead  deariy  set  forth  the 
requirements  for  formworii  removal,  will 
prevent  similar  accidents  of  this  nature. 

Paragraph  (e)(1)  jmihibits  the  removal 
of  fonns  and  shores  until  the  employer 
determines  that  the  concrete  has  gained 
sufficient  strength  to  support  its  v^rei^t 
and  superimpMed  loads.  To  make  this 
determination,  compliance  with  one  of 
the  following  alternatives  is  required. 
The  first  alternative  is  tttat  the  plans 
and  specifications  stipvdate  conditions 
for  removal  of  forms  and  shores,  and 
that  such  conditions  have  been 
followed.  The  second  alternative  is  that 
the  employer  has  tested  the  concrete 
with  an  appropriate  ASTM  standard  test 
metiiod  designed  to  indicate  concrete 
compressive  strength,  and  die  test 
results  indicate  that  the  concrete  has 
gained  sufficient  strength  to  support  its 
weight  and  superimposed  loads. 


The  proposed  rule  also  sets  forth  two 
alternatives  from  which  the  employer 
could  choose  to  determine  dw 
appropriate  time  for  removal  of  fonns 
and  shores.  As  eiqilained  above,  one  of 
the  alternatives  in  the  final  rule  is 
essentially  the  same  as  one  of  the 
IHoposed  alternatives,  and  the  other  is 
different  Furdier.  both  alternatives  in 
the  final  rule  differ  from  the  existing  rule 
(whidi  OSHA  incorporated  by 
referencing  die  ANSI  AlO.9-1970 
standard). 

The  eidstbig  rule  (the  ANSI  standard) 
prohibits  die  premature  removal  of 
forms  and  requires  that  engineer's 
specifications  and  local  bidding  codes 
riiall  be  adhered  to  in  determinhtg  the 
length  of  time  forms  should  remain  in 
place  following  concrete  placement  In 
ocWtfVm.  the  existing  rule  requires  that 
tests  shall  be  made  on  field-cured 
concrete  specimens  [this  typically  meant 
that  several  cylinders  would  be  filled 
with  concrete  from  the  same  mix  that 
was  being  placed  at  the  jobsite,  left  to 
cure,  and  dien  later,  the  cylinders  would 
be  tested  in  a  laboratory  to  determine 
the  compressive  strength  of  the 
concrete]  in  order  to  insure  that  the 
concrete  has  obtained  sufficient  strength 
to  safely  support  the  load  prior  to  the 
removal  of  forms.  The  existing  rule  also 
provides  a  table  that  can  be  followed  in 
diose  situations  where  engineer's 
specifications  or  local  building  codes 
are  not  used  to  control  form  removal 
time.  This  Uble  is  identified  by  OSHA 
in  the  proposed  rule  and  (Uscussed  in 
the  final  rule  as  Table  Q-1. 

OSHA  proposed  in  1 1926.705(d)  to 
revise  die  existing  rule  allowing 
employera  to  choose  between  following 
die  times  listed  in  Table  Q-l  or 
performing  a  test  using  any  ASTM  test 
method  that  was  desigoed  to  indicate 
the  concrete  compressive  strength 
before  removing  forms  and  shores.  If  the 
test  were  chosen,  the  results  would  have 
to  indicate  that  Ae  concrete  had  gained 
sufficient  strength  to  support  its  weight 
and  siqierimposed  loads.  OSHA  also 
proposed  to  revise  the  existing  rule  by 
changing  die  phrase  "field-cured"  to 
"appropriate  ASTM  standard."  thereby 
allowii^  the  employer  to  use  any  one  of 
several  test  methods  cuirendy  available 
to  demonstrate  compressive  strength. 
This  change  recognizes  technological 
changes  made  in  testing  for  concrete 
strength  and  provides  woriier  protection 
equivalent  to  the  existing  standard 
which  recognizes  only  one  method  of 
testing  die  concrete  (see  discussion 
above  on  the  cylinder  test  method).  In 
addition  to  requesting  comment  on  th. 
proposed  language,  OSHA  also  raised 
four  issues  in  the  NPRM  specific  to 
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concrete  tettmg.  Bach  issue  is  discussed 
below.  Because  the  comments  received 
on  the  proposed  provision  are  all 
directly  related  to  one  of  the  four  issues 
raised  in  the  NFIIM.  die  comments  will 
be  set  forth  following  each  issue. 

In  Issue  #1 OSHA  asked  for  specific 
comment  on  whether  or  not  it  skiDuld 
require  written  procedures  for  testing 
concrete.  OSHA  explained  that  the 
Advisory  Committee  on  Construction 
Safety  and  Health  (ACCSH)  (Ex.1) 
recommended  that  employers  prepare 
written  test  procedures  for  testing 
concrete  and  make  the  lest  results 
available  to  the  Secretary  of  Labor. 
Through  this  issue  OSHA  sought  to 
determine  the  problems  and  benefits  of 
a  requirement  for  written  test 
procedures.  Several  comments  were 
received  on  this  issue  addressing 
written  procedures.  Four  commenters 
(Exs.  14-29. 14-33, 14-36.  and  14^10) 
stated  that  written  test  procedures 
would  serve  a  useful  purpose  and  would 
be  beneficial.  For  example.  Fred 
Berghind  and  Sons.  Inc.  (FBS)  (Ex  14- 

33)  commented. test  results  for 

concrete  would  serve  to  show 
documentation  for  strength  and  material 
content*  *  *." The BCTD (Ex.  14-40) 
commented  as  follows. 

*  *  *«wc  believe  that  testily  ■houldlte 
required  beCote  the  Comwerk  is  reoioved: 
tha*  the  type  of  teat  may  be  preacribeJ  by  the 
engineer,  but  should  provide  accurate 
infonnatian  alMWt  the  condition  of  the 
concnte;  diat  the  pcecedurea  and  results 
ahottMbewrtttefiaadavailaMe*  *  '. 

'  'oMkingdM  test  fwaltiavailabie  win 
act  as  a  sort  of  cbedc  te  guatantae  that  die 
tests  an  properly  and  timely  perfbmsd.  and 
will  let  the  enployees  know  that  diey  are 
working  on  a  safe  fob  *  *  *. 

However,  many  oomoMnlets  (Bxs.  14- 
8. 14-ia  14^20. 14-21. 14^27. 14-n.  14- 
35,  M-aa.  and  14^15)  staled  that  written 
test  praoeduies  woidd  serve  aonnfnl 
puqiose.  nor  produce  any  bendBt  For 
example.  Scott  Bridge  CoaBfiuiy  (Ex.  14- 
21)  ooauMBted.  "If  (concrete  teats  are 
required,  there  are  enoogh  standardized 
procedures  available  that  would  nudce 
preparatkm  of  separate  procedures  by 
an  employer  an  exerdse  ia  duplication." 
Bechtd  ^  14-35)  also  coBunenfted. 
few  ooBpnaBce  officers  are 
qudiflad  or  capable  of  reviewmg  plans 
and  lest  data  to  determine  their  I 
adequacy*  *  *." Finally. the 
NCCSHAC  (Ex.  14-16)  commented  as 

foUoWK 

Each  employer  should  be  responsible  for 
estabUsMng  Cm  rsmoval  criteria  specific  to 

such  inConHtiaB  aittilaUe  to  elkars  eooid 
entai  ptihtishing  whrt  aiay  be  caosideigd 
propriataiy  iMioiaialteB  rsgnrding  pfscedures 
and  equipmeot  Coascienlioue  employers 


who  devote  (or  have  devoted)  tiaw  and 
financial  resoarces  toward  estabhshiiig  safie 
equipment  and  cooslroctioa  procoduies 
should  not  be  penaBssd  by  having  to  make 
tMS  tfwsrmatiott  avaflacite  to  lesa 
coosdentiaus  oonpatitan. 

It  is  apparent  to  OSHA.  after 
reviewing  the  comments  received  on 
this  issue,  that  it  did  not  propeiiy  phrase 
Issue  #1.  since  its  intent  was  widely 
misunderstood.  Specifically,  the 
question  was  not.  "Should  empfoyers 
have  to  devefop  a  test  method 
(procedures)?"  as  some  commenters 
apparently  dioughL  OSHA  notes  that  it 
had  already  qiecified  diat  an  ASTM  test 
method  would  have  to  be  used.  Rather, 
the  question  was.  "Should  the  employer 
have  a  plan  dMocedure)  for  testing  the 
concrete  and  should  the  results  of  the 
test(s)  be  kept  at  the  jobsite  for  review? 
In  asking  this  question,  some 
assumptions  were  made;  i.e..  that  tests 
would  actually  be  performed  and  that 
ASTM  test  methods  would  be  used. 
What  OSHA  sought  to  determine  was 
whether  or  not  OSHA  should  require  the 
employer  to  have  a  defined  procedure  to 
follow.  Such  a  procedure  might  give  the 
following  information:  what  ASTM  test 
method  was  to  be  employed,  when  to 
conduct  the  test,  and  by  whom  the  test 
woidd  be  performed.  For  exan4>le.  a 
procedure  might  state  that  4  days  after 
floor  number  1  was  placed  the  concrete 
would  be  tested  using  ASTM  Test 
Method  "X"  by  XYZ  Test  Company  to 
determine  the  strength  reached.  Such  a 
procedure  could,  of  course,  be  much 
more  detailed.  With  this  information 
established  in  written  form,  along  with 
the  results  of  the  test,  the  employer 
should  be 'able  to  determine  whether  the 
formwork  could  safely  be  removed. 

After  careful  consideratton  of  die 
comments  received  in  response  to  Issue 
#1.  OSHA  has  decided  Aat  no 
additional  lequirements  will  be  added  to 
this  section.  Because  the  majority  at  the 
commenters  misunderstood  the  question 
being  asked  by  OSHA.  the  brfbrmatiaa 
and  evidence  d»t  was  forthcoming  was 
not  useful  to  OSHA  in  determining 
whether  or  not  eB^>Ioyee  safely  woold 
be  enhanced  if  eo^oyers  were  required 
to  document  (hek  testing  procedures 
and  if  employers  were  required  to 
documeat  thdr  taal  results.  However. 
OSHA  notes  that  its  failure  torequire 
employers  to  document  their  test 
procedure  or  to  docmneat  the  results  of 
their  test  does  not  in  any  way.  idtar  the 
requirements  set  forth  in  ft  lB2ei703(e). 
Sectton  192B7l»(e)  requires  that  the 
forms  and  shores  remain  in  place  until 
the  employer  determiaes  that  the  - 
concrete  has  gained  sufficient  strcoglh 
to  support  ito  weight  and  superimposed 
loads.  The  emfdoyar  is  given  two 


aUemativea,  one  of  which  the  employer 
must  perform,  to  Make  such  a 
detanainatioa.  OM  alleffaative  is  to 
follow  the  plans  aad  specification 
(perfanaiag  whatever  teste  are 
specified)  and  the  other  te  to  test  the 
coAcrete  using  an  appropriate  ASTM 
test. 

In  Issae  #2,  OSHA  requested  specific 
comment  on  inplace  tes^ig  methods— 
thoae  Boetfaods  in  wMch  the  concrete  is 
tested  white  it  is  stiV  in  the  forms. 
OSHA  indicated  when  raising  this  issue 
that  it  bad  received  oomaiento  fitmi 
interested  IndividBais  who 
recoimaended  that  only  in-place  testing 
of  concrete  siioiild  be  permitted  to 
evaluate  the  strength  of  concrete. 

OSHA  sou^t  to  determine  whether 
there  were  any  reasons  related  to 
emjrfoyee  safety  diet  it  should  restrict 
concrete  testing  to  in-place  testing 
methods  rather  than  allowing  em^oyers 
to  conduct  a  compressive  strength  test 
on  cylinders  vdiich  is  the  typical 
practice.  In  response  to  Issue  #2.  the 
AGC  (Ex.  14-31)  commented  as  follows: 

*  *  *  in-place  method  of  concrete  testing  is 
not  practical  In-plaoe  testing  methods  are  not 
readily  available  to  contractors,  particularly 
small  contractors.  Cylinder  testing  when 
propcny  pcifuiuieu  and  in  conrarmance  with 
engineering  specifications  and  building  codes 
providea  the  aeoessary  safegaards. 
Additional  testing  aad  (raining  rsquiremenls 
would  be  reduadaat  aad  reqaire  extra  coats. 

The  Stete  of  California  (Ex.  14-2) 
stated  that  both  cylinder  and  in-place 
testing  should  be  permitted  because  in- 
place  testing  may  not  be  fearible  in 
some  cases  such  as  underwatw 
construction.  Two  other  commenters 
supported  in-frface  testing  procedures. 
Mmer  and  Limg  Concrete  Construction, 
Inc.  (MLCC)  (&L  14-42)  commented  dmt 
in-place  testing^is  the  most  accurate 
form  of  concrete  testing  because  the  test 
is  performed  oa  the  coacrete  in  the 
forma.  The  other  commentar.  BCTD  (Ex. 
14-40).  commented  as  follows. 


It  is  our 
adeqaately  deter 


■tea  whether  tha  par(icalai>' 


pour  el  ooncfate.  to  the  paitiralar  lecatioB. 
under  the  partinilar  cjimaistenraa.  has 
readiad  dw  pnpar  structural  strength  to 
penalt  tha  raauwal  of  the  forms.  However, 
other  Unds  of  tests,  prescribed  by  the 
engineer.  wMch  provids  dw  ssme 
infomatioR,  any  also  be  adsqnate. .  ^ 

In  consideratian  of  the  Gommeate 
received  ia  rsspoase  to  Issaa  #2.  OSHA 
has  determined  dial  both  in-plaee  and 
cylinder  taste  are  equal^  ebcttva  and 
both  should  be  allowed  aa  acoaptaUe 
methods  of  testiagooncrete.  This, 
determination  haa  haan  laflaciad  in  the 
find  nita  which  aBoms  tha  employer  to 
perform  any  appropriate  ASTM  test 
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method  desioaed  to  indicate  the 
compreMiv^^trength  of  the  concrete  as 
one  way  of  determining  when  to  remove 
formwcwk.  , 

In  Issue  #a  OSHA  requested  specific 
coniBient  oo  the  current  industry 
practice  for  determining  when  forms 
may  be  removed.  OSHA  explained  that 
the  existing  pitandard  requires  the 
concrete  foifis  to  be  left  in  place  for  die 
length  of  tin^  indicated  by  the 
engineering  i^ecifications,  local  huilding 
codes,  or  aslipedfied  in  Table  2  of  ANSI 
AiO.9-1970  (b.  9)  (identified  as  Table 
Q-l  in  the  ^|rRM)  and  then  the  concrete 
is  to  be  test*^  Through  this  issue  OSHA 
sought  to  determine  the  current  industry 
practice  for  determining  when  to  remove 
forms.       J  J 

In  Issue  Wfi  OSHA  requested 
comment  oni  Whether  or  not  it  should 
require  the  ^Viployer  to  leave  the  fonns 
in  place  for  t|ie  time  specified  in  Table 
Q-l  and  alsp  require  the  employer  to 
test  the  con^te  for  strength  before 
form  removal.  OSHA  e]q>lained  tibat  the 
NPRM  allow ^  the  employer  to  choose 
either  one  of  jdiese  methods  to  determine 
form  removal  time. 

Several  o^tnments  were  received  on 
these  issues^  [Two  comments  indicated 
that  the  en^aeer  or  architect  estabDshes 
the  criteria  for  determining  when  the 
forms  may  m  removed.  For  example,  the 
AGC  (Ex.  I4j31)  commented: 

Industiy  practice  with  regard  to  concrete 
form  removal!  |aa  been  to  conform  with 
engineering  smcifications.  There  an  many 
factors  which  affect  cooaele  strength,  and 
thus  concretej  form  removal.  A  minimum 
strei^  is  geMraliy  set  oat  in  engineering 
specifications  Snd  that  strength  is  determined 
through  eylinp^  tests  and/or  required  or 
specified  |>erjc|ds  of  time. 

Scott  Bridge  Company  (Ex.  14-21)  also 
stated  that  ^e  current  practice  for 

!  form  removal  is  usually 
!  specifications  of  highway 
ion  departments. 

Three  onhbenters  (Exs.  14-2. 14-27, 
and  14-33)  fisted  that  both  the  time 
table  and  cqacrete  testing  should  be 
required  to  tahtivide  assurance  that  the 
concrete  ha^lattained  sufficient  strength 
to  support  l^ds  safely,  for  example. 
FBS  (Ex.  14i^)  stated  Aat  allowing  for 
both  method!  will  reduce  any  error  that 
may  surface  due  to  extraneous  elements 
afi'ecting  onia  method  and  not  the  other. 

Other  coittnenters  (Exs.  14-20, 14-21, 
14-28. 14-31,1 14-36. 14-37,  and  14-45) 
stated  that  rsquiring  the  use  of  Table  Q- 
1  and  concr^  testing  before  form 
removal  woiud  be  redundant  and  delay 
project  conmletion.  For  example,  the 
AGC  (Ex.  14t31)  commented  as  follows. 

With  regard,  to  provisions  %vithin  the 
standard  to  require  t>oth  testing  and  time, 
AGC  t>elieve#|tl>at  this  rsquirement  would  be 


highway 
set  forth  in 
ortransi 


unnecessarily  lestiietive.  Concieie  pouiB  are 
made  in  aooardance  wiA  spedScatioas  and 
in  most  cases  antail  testing.  Raquiiing  both 
methods  (tioM  and  tasting)  woidd  cause 
undue  coat  and  poasiUy  impact  scfac«hiles. 

John  Hanson,  OSHA's  expert  witness 
(Tr.  1. 92)  tiestified: 

*  *  *  minimum  times  given  in  Table  Q-1 
should  not  apply  if  the  engineer,  or  in  o^r 
words,  the  levoasibie  peiaoa,  has 
estabhshad  longsr  times  in  the  project 
docueients.  For  that  matter,  in  oqr  Ofrinion, 
they  should  not  have  to  apply  if  the 
responsible  engineer  or  ardiitect  has 
establiahed  a  shorter  time. 

Dun-Par  (Ex.  14-10)  anamented. 
"*  *  *  the  engineer  of  reoord  should 
have  the  authority  to  deviate  from  those 
requirements  [Table  Q-l].  He  (the 
engfaieer]  is  the  oae  who  desipied  die 
structure.  He  knows  more  about  that 
buUding  than  anybody  else."  Hnal^.  the 
AGC  (Kc.  14-31)  commented  diat 
industiy  practice  with  regard  to  concrete 
form  removal  has  been  to  oonfoim  with 
engineering  spedficaticMis. 

After  careful  consideration  of  the 
comments  and  testimony  received  in 
both  Issues  #3  and  #4,  OSHA  has 
determined  that  the  engineering 
specifications  or  formwork  irians  often 
stipidate  the  condittons  to  be  followed, 
including  whatever  tests  are  necessary, 
prior  to  me  removal  of  formworic  This 
determbiation  has  caused  091A  to 
revise  the  proposed  requirement  for 
removal  of  forms  and  shores.  In 
particular.  OSHA  has  revised  the 
provision  to  require  that  forms  and 
shores  (except  for  slabs  on  grade  and 
sUp  forms)  remain  in  place  until  the 
employer  has  determfaaed  that  the 
concrete  has  reached  suffident  strength 
to  support  its  weight  and  superimposed 
loads.  The  employ^'  must  make  this 
determination  after  having  complied 
with  one  of  t«vo  alternatives.  As  a  result 
of  the  evidence  and  information 
received  in  response  to  Issues  #3  and 
#4,  the  final  rule  has  been  revised  to 
indicate  that  one  of  these  alternatives  is 
that  the  plans  or  qiedfications  actually 
stipulate  conditions  for  fmmworic 
removal,  and  the  employer  has  followed 
those  conditions. 

Ah  alternative  proposed  in  parapaph 
(d)(1)  of  die  NPRM.  but  deleted  hi  die 
final  rule  would  have  allowed  the 
employer  to  determine  when  to  remove 
formworic  by  simply  following  the  times 
listed  in  Table  Q-l  of  die  NPRM.  OSHA 
received  several  comments  and  several 
organiacations  testifiad  at  the  hearing  on 
the  acceptability  of  Table  Q-l  in  Ueu  of 
an  actual  test 

The  BCTD  (Ex.  14-40)  objected  to  the 
reliance  on  Table  Q-l  to  determine  the 
time  before  removing  formworic  They 
based  their  objectidn  on,  among  other 


things,  tte  bdief  diat  empfoyers  would 
ignore  the  formworic  removal  variables. 
They  feh  that  concrete  should  be  tested 
for  proper  strength. 

Dun^iar  {Jr.  U.  6)  testified.  'This 
Table  Q-l  *  *  *  is  an  antique."  lagvar 
Schoui^oe  (Ex.  19)  commented  that 
concrete  elements  such  as  walls, 
columns,  piers,  and  pile  caps  may  be 
stripped  of  forms  on  the  basis  of  elapsed 
time  and  temperature  because  die  risk  is 
low  or  nxmexistent  However,  he  did  not 
recommend  the  use  of  time  for  removal 
of  forms  from  under  floors.  Mr. 
Schousboe  based  his  recommendation 
on  the  iieed  to  know,  by  testing,  the 
quality  of  the  concrete  that  was 
delivered  to  the  site. 

The  UBCJA  (T^.  II.  40)  testified  as 
follows: 

Of  critical  importance  is  die  timing  of  form 
and  shoring  removaL  OSHA  has  proposed  a 
timetable  Q-l  to  lie  used  for  form  removal. 
We  want  to  reiterate  our  obiections  to  the 
sole  reliance  on  ttiis  time,  since  it  does  not 
take  into  account  all  of  the  many  variables 
that  can  affect  concrete  strength  and  curing 
time. 

They  again  steted  their  objection  to 
the  use  of  Table  Q-l  in  post  hearing 
commento  (Ex.  30). 

The  PCA  (Ex.  14-5)  recommended  that 
the  note  regarding  the  minimum  curing 
temp««ture  precede  Table  Q-l  to 
provide  greater  emphasis  on  the  effect 
of  temperature  on  concrete  curing.  They 
also  recommended  that  OSHA  prohibit 
the  use  of  Table  Q-l  to  remove  forms 
and  shores  from  under  concrete 
containing  fly  ash  or  ground  granulated 
iron  blast  furnace  slag.  They  based  their 
objection  on  the  fact  that  concrete 
containing  these  materials  has  different 
strength  gain  characteristics  than 
standard  portland  cement  concrete. 
However,  the  commenter  did  not 
provide  any  information  comparing  the 
strengdi  gain  diaracteristics  of  fly  ash 
concrete  with  standard  pordand 
concrete.  OSHA  requested  comment  in 
the  hearing  notice  on  the  use  of  Table 
Q-l  for  removing  forms  and  shores  from 
concrete  containing  fly  ash  or  ground 
iron  blast  furnace  slag.  In  the  notice, 
OSHA  stated  that  one  commenter  had 
recommended  that  such  concrete  should 
be  tested  before  removal  of  forms. 
OSHA  sought  to  determine  whether  the 
use  of  Table  Q-l  should  be  prohibited 
for  concrete  containing  these  materials. 

One  person  and  one  company  testified 
at  the  hearing  on  this  issue.  The 
testimony  disagreed  with  the  comment 
made  by  the  PCA. 

John  Hanson  (Tr.  1. 91)  testified  as 
foUows:  .  . 

it  is  well  recognized  that  the  strength-^ain 
characteristics  of  pozzolan  concretes  are  less 
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al  eariy  ages  when  cooiparad  toportlam) 
cement  without  ponolana.  However,  Table 
Q-1.  in  my  view,  ahould  be  considered  to 
repiescnt  tiie  fiiQgiBent  of  mwilned  people  in 
the  profession  as  to  drcuaMtoncee  when,  if 
the  conoete  has  faot]  been  tasted.  dM  foms 
may  be  removed. 

A  representative  from  Blue  Cirde  ! 
Holdings  he.  (Bine  Circle)  {Tt.  1 205} 
testified' 

*  *  *  Table  Q-l  has  been  used  quite    ] 
successfuUy  over  many,  many  years  and  has 
done  so  at  times  where  the  ffamt  and  the 
activity  of  Portland  cements  was  raocft 
slower  than  we  have  in  today's  ssodera 
cements.  This  system  worked  very  well  for 
those  yeats.  and  all  of  the  changBs  in  the 
construction  prooedwas  and  the  rate  of 
strength  gains  for  conventional  portland 
cements  and  concrete  have  incieased  to  the 
point  that  we  still  fieel  the  Table  Q-l  is  quite 
relative  and  does  provide  an  assurance  of 
safety  fiar  the  worker. 

OSHA  also  requested  comment  in  Ihe 
hearing  notice  on  the  effect  of  lowering 
the  tenqieratiiie  used  in  Table  Q-l. 
explaii^ng  that  Scott  Bridge  Company 
(Ex.  14-21)  recommended  that  the 
temperature  used  in  Table  Q-l  be 
lowered  to  40*F  because  the  lower 
temperature  is  used  in  highway 
specifications  for  form  removed.        [ 

One  comment  was  received  and  tWo 
persons  testified  at  the  hearing  on  Oiis 
issue.  Hie  conunent  and  testimony  did 
not  support  lowering  the  temperature  in 
Table  Q-l  bom  SO*F  to  WF.  John 
Hanstm  (Ex.  18)  commented  as  foDows: 

*  *  *  it  would  be  my  view  that  it  is 
important  to  stay  very  cktse  to  tha  ACI 
[Anierican  Concrete  Institute]  standard  from 
which  dds  table  was  taken  on  this  matter, 
since  the  times  sepresent  a  fudp'oent  of 
reqNmsiMe  professionals  nd  their  fud^ient 
was  that  this  lempentore  ahosid  bsSO 
degrees  fdirenheit 

Ingvar  Scfaousboe  (Tr.  1, 141)  testified, 
sin^e  selected  cutoff  point  for  ambient 
temperature,  SO*F  or  407,  if  apfrfied  to 
the  same  time  taUe  can  hardly  be 
expected  to  give  equally  sefe  results." 

FinaBy,  Blue  Grde's  representative 
(Tr.  L  206)  said  the  fbflownig: 

With  regard  to  reducing  the  temperatfre  to 
below  90  degrees  as  noted  in  Table  Q-l  to  40 
degrees,  we  do  not  feel  that  this  would  be  a 
prudent  diange  in  those  stiubtmes  that  may 
be  devatad  and  possibly  presmt  a  pnMem 
when  forms  are  ranufved.  Tte  hjrdratiaa  of 
Portland  oeBMBt  ia  awwed  liown  siffiificantly 
at  40  degrees,  in  {set  some  may  state  dut  the 
hydiatioo  hardly  exists  at  40-diegrae 
temperature  *  *  *. 

However,  after  carefal  consideration 
of  the  comments  and  testimony  on  the 
use  of  Table  Q-l.  OSHA  has  drtermined 
that  akhoii«^  fiidlowing  Table  Q-l  is 
sometimes  acceptable  for  determining 
when  to  remove  certain  formworiu  sole 
reliance  on  the  table  is  not  sufficient  for 
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deteminiiig  if  the  concrete  has  indeed 
reached  the  stteaglh  needed  to  sepport 
its  wei^  and  aB  aapetiayoeed  loads. 
Thus,  tf  BB  enqrioyar  relied  exdusively 
on  Table  Q-l  to  determine  when  to 
resBove  ioiuiwuilu  an  appropriate  level 
of  safety  may  not  be  aSbniBd  to 
woricecs.  OSHA  does  recognize  that 
there  are  situatioos  where  simply 
waiting  for  tine  to  pass  may  be 
acceptable,  bat  each  sitnations  nnist  be 
detemdned  by  a  competent  person  sudi 
as  the  building  engineer  or  the  ardiitect 
of  record  or  by  the  formworic  designer. 
In  addition,  evidence  in  the  record,  and 
discussed  here.  Indicates  there  is 
widespread  opposition  to  me  of  tfie 
taUe  as  proposed  for  a  niraiber  of  odier 
reasons  wUdl  cannot  be  substantiated 
or  r^ected  by  OSHA  doe  to  the  lack  of 
specific  raticmrie  provided  with 
commenter  objections.  For  example, 
many  said  too  many  variables  aflisct  the 
use  of  die  teble,  bat  ^  not  list  the 
variables  or  discass  the  basis  for  their 
statement.  Alsa  a  review  of  the  nooet 
recent  ANSI  Aiao  standard,  the  1963 
version,  shows  that  the  nationally 
recognised  standard  for  formwork 
removal  is  to,  determine  that  the 
concrete  has  sufficient  strength  to 
support  ito  weight  and  total  loads 
involved  by  condodteg  Ae  type  and 
number  of  teste  as  specified  by  the 
designer  of  dw  formwork.  [ANSI  allows 
the  engineer/ardiitact  to  d^termhie 
what  the  stiengtti  should  be  if  tlris  is  not 
indicated  on  the  fonnwork  drawings.) 
Conseqoently,  OSHA  has  removed 
Table  Q-l  as  an  aMemative  to  flawing 
engineering  specifications. 

Paragraph  (eX2)  of  the  final  rule 
prohibite  the  rraioval  of  reehoting  antil 
the  ooncrete  has  attained  adequate 
strengtfi  to  support  ite  wei^t  and  all 
loads  in  place  upon  it  litis  provision  is 
siaitef  to  proposed  1 1626.766(0X2) 
wdiidi  was  baaed  on  a  provision  in 
section  6  of  die  ANSI  A10L6-1963 
standard. 

Time  coBooente  were  received  on  the 
propoeed  provision  oonoemiag  kwds 
placed  on  the  concrete.  The  PGA  (Ex. 
14-6)  recommended  that  tin  words 
"normally  expected"  be  added  between 
the  words  "all"  and  "loads."  The  BCTD 
(Ex.  14-46)  comnnntcd  that  the  concrete 
should  be  supported  ontil  it  haa 
achieved  the  strength  to  support  all 
loads  which  BMy  foreseeably  be 
imposed  on  it  WMACSA  (^  14^28) 
recoasBMnded  that  reshoring  remain  in 
place  until  the  structure  can  suniort  the 
luads  imposed  on  it 

The  commento  indicated  that  the  PCA, 
BCTD,  and  WMACSA  misconstrued  the 
intent  of  this  provision.  Each  commenter 
recommendftd  language  to  address  loads 
to  be  imposed  at  a  time  alter  the 


reshoring  had  been  ramoved.  Howevec 
OSHA's  tetent  oras  to  addfoss  kinds 
that  wen  nrtnaay  helng  sappnrted  by 
the  reshoring.  In  other  words,'  if 
reshoring  had  been  elected  to  suHMrt 
loads  that  the  oanciete  wat  onabte  to 
siq)patl.  than  tha  lariuring  could  not  be 
removed  oniil  the  ceacnte  has  attained 
adequate  stienglh  to  support  ite  own 
wei^t  and  thoae  loads    loads  dtet  were 
on  tibe  structan  at  the  exact  time  that 
the  reshoring  was  to  be  rsoMived.  The 
proposed  prarishw  did  not  address 
loads  that  wooM  be  imposed  subsequent 
to  die  ramov^  of  reshoring.  That  is,  it 
was  not  OSHA's  intant  that  dite 
provision  oonfiict  with  { ie26.701(a) 
wdiidi  prohibite  placing  any  consdiiction 
load  on  a  concrete  structure  or  portion 
of  a  concrete  strocture  unless  the 
employer  deteminee,  based  on 
information  received  fttan  a  person  who 
is  qualified  in  structural  desi^  that  the 
structure  or  portion  of  the  structure  is 
capable  of  supporting  the  loads. 

Because  the  coaunenters  concents 
have  been  addressed  vta  i  1826.701(a), 
no  revision  of  the  proposed  paragraph  is 
necessary  except  to  revise  the  language 
to  make  it  dear  that  the  reshoring  is  to 
sui^iort  the  wei^t  of  the  concrete  and 
loads  in  place  upon  it.  Ilierefore,  OSHA 
promulgates  paragraph  (e)(2)  as  revised. 

Section  1926.704    Requireaneals  for 
precast  concrete. 

Section  1626.704  of  die  final  rule 
contains  die  reqtdremento  for  precast 
concrete.  The  requir«nente  in  this 
section  were  relocated  from  proposed 
S 1926706  to  promote  a  mora  logically 
oiganiied  standard. 

Paragraph  (a)  of  the  final  rule  requires 
that  precast  concrete  wall  units, 
structural  framing,  and  tilt-up  wall 
panels  be  adequately  supported  to 
prevent  overturning  and  to  prevent 
collapse  until  permanent  connections 
are  completed.  The  intent  of  this 
provision  is  to  prevent  aocidente  such  as 
the  one  that  occurred  on  March  31, 1978, 
when  one  employee  was  killed.  The 
employee  was  erecting  a  precast 
concrete  wall  panel  and  the  panel  fell 
and  crashed  the  worker.  The  panel  was 
notbfaoed  to  prevent  collapse  (Ex.  6). 
The  existing  construction  resulations  do 
not  oontein  a  apedfic  requirement 
addaeasing  bradng  of  precast  concrete 
panela.  oi^y  the  rafBrnioed  ANSI  AlO.9- 
1970  does.  However,  the  final  rule 
requiremento  of  this  parapaph  clearly 
set  forth  requiremmte  for  bracing 
precast  members.  Observance  of  these 
requiramente  will  prevent  acddente 
such  as  the  one  desoibed  here. 

This  paragraph  has  been  ralocated 
from  1 1926J06(aHl)  of  die  proposal  and 
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was  baaed  oH  section  9.4  of  the  ANSI 
Aia9-1983  anndard  whidi  coatains  a 
similar  provHUm.  OSHA  proposed  that 
precast  concrete  wall  imtts,  sfractural 
framing,  or  tift-up  wall  panels  be 
laterally  supported  to  resist  overturning 
force*  until  Mrmanent  connections  are 
confMeted  Til^  find  rule  is  die  same  as. 
the  proposedhde excqit the  word 
"laterallsr"  Was  teplaoed  wMi 
"adequatriy^  the  word  "or"  was 
replaced  wrai  "and"  and  Ae  jrfuvse  "to 
resist  overtandng  forces"  was  revised  to 
read  "to  prerant  overturning  and  to 
prevent  coHa 

OSHA  recHved  two  conmients  and 
one  person  testified  at  die  hearing  on 
this  provision  of  the  proposed  rale.  The 
NBA  (Ex.  14422)  agreed  with  the 
proposed  nda  However,  diey 
commented'^*  *  *  die  coaqrfetf on  of 
permanent  c^mections  shonM  not  be 
required  in  iii^taBces  where  precast 
panels  are  pravided  adequate  tanporary 
suppgrt  prie^  to  unhooking  by  tanirarary 
shoring,  a  teamorary  erection 
connection  cUpart  ^  a  pensaneat 
connection.'ipSHA  agrees  with  die 
commenter.  QSHA  dees  not  iatoid  for 
the  final  rule  to  require  that  precast 
concrete  meiibers  be  pennanendy 
secured  prior  Ito  Dnhondng  from  the 
crane.  The  otier  commenter,  ¥^MACSA 
(Ex.  14-29).  commented  "redefine  to 
mean  only  precast  concrete  structural 
framing."  H4arevet.  the  WMACSA  did 
not  explain  the  reasons  for  their 
recommeBdaaon.  OSHA  briieves  diat 
employee  in|itey  could  oocae  as  a  resuh 
of  die  coDapea  of  any  type  of  precast 
unit  indu(fia|  wafi  units  and  tih-ap  wall 
panels,  and  that  the  proposed 
requirement  to  sapport  sodi  units  has  a 
direct  bearing  on  eaqdoyee  safety. 
Therefore,  it|]|as  not  redefined  the 
provision  to  taipply  only  to  precast 
structural  mnibers. 

In  addition  ito  the  written  comments, 
OSHA's  exp^  witiiess,  John  Hanson 
(Tr.  1. 92).  tedified  diat  die  coverage  of 
the  proposed  kule  would  be  wqumded 
by  using  the  kifaraae  "to  resist 
overtn^ng  forces  or  collapse."  OSHA 
agrees  with  tie  suggested  change, 
acknowriedghlg  that  its  intent  was  to 
address  the  collapse  of  precast 

After  conaSderation  of  the  above 
comments,  Q6HA  determined  that  the 
propoaed  rul|^  should  be  revised  by 
replacing  th«  word  "laterally"  with 
"adequately 't  the  «void  "or"  with  "and" 
and  reviaiaB  ma  phrase  "to  resist 
overtanring  raices"  to  read  "to  prevent 
orertunring  wd  to  prevent  collapse." 
The  word  "laterally"  was  deleted 
because  the  record  deBumstrates  diat 
precast  comitate  members  can  be 


supported  from  directions  ether  than 
fnm  their  sidea.  Instead  09iA  has 
substituted  die  word  "adequately^  to 
allow  die  employer  some  ftexibiKty  to 
detumine  what  type  of  support  arill 
prevent  overtaraiiag  and  coUapaa  of  the 
precast  members.  The  word  "or"  was 
changed  to  "and"  becauae  it  may  not  be 
clear  that  any  and  all  precast  concrete 
wall  units.  Stractural  framing  members 
and  tflt-up  wan  panels  must  be 
supported  The  use  of  the  wmd  "or"  may 
mistakenly  lead  enqiloyers  to  liefieve 
that  if  they  are  erectiag  one  <ff  more  of 
the  above  types  of  precast  membos  that 
they  need  o    -  brace  one  "or"  the  other. 
OSHA  intenas  that  all  precast  members 
be  adequately  supported  and  so  stated 
this  intention  vAaa  it  (fiacnased  die 
proposed  requirement  at  (SO  FR  37540) 
where  it  used  the  word  "and"  Fhially. 
OSHA  clarified  dke  puipoae  of  dds 
requirement  by  stating  the  reaaon  for 
this  provision— to  prevent  overturning 
and  to  prevent  oolbpse.  llierefioTe. 
OSHA  promulgates  paragraph  (a)  as 
revised 

Paragraph  (b)  specifies  that  lifting 
insots  which  are  embedded  or 
otherwiae  attaclMd  to  tflt-up  well  panels 
must  tie  capelile  of  supporting  twice  the 
maximum  intended  load  appfiied  or 
transmitted  to  them.  Paragrairii  (c) 
specifies  that  lifting  inserts  which  are 
embedded  or  otherwiae  attached  to 
precast  concrete  members,  odier  than 
tilt-up  membws,  must  lie  capable  of 
supporting  at  least  four  time*  the 
maximum  intended  load  aiqilied  or 
tranamitted  tothem.  Paragraph  (d) 
specffies  that  Ufting  hardware  auist  lie 
capable  of  siqipwting  at  least  5  times 
the  maxiauim  hitended  load  applied  or 
transmitted  to  the  hardware. 

Paragraphs  (b)  and  (c)  were  relocated 
from  pnqiosed  |  ia28.70B(a)(4)(i)  and  (i^ 
which  are  essentially  die  aame  as  the 
final  rule  Paragraph  (d)  was  not  fisted 
in  the  proposed  rule  but  is  essentially 
the  same  as  the  existing  requirement 
found  in  the  ANSI  AlO.9-1970  standard 
which  OSHA  references.  In  fact  afi  of 
safety  factors  prescribed  for  precast 
operations  are  based  on  existing 
requirements  in  the  OSHA  references 
ANSI  AlOA-1970  standard  OSHA 
observes  that  all  these  requirements  are 
essentially  the  same  as  die  requirements 
specified  in  Section  9  of  the  most  recent 
ANSI  standard  AlO.9-1963. 

OSHA  received  only  one  comment  on 
the  proposed  provisions  in  paragraphs 
(b)  and  (c).  The  BCTD  (Ex.  14-40) 
commented  that  OSHA  was  not 
completely  clear  that  die  proposal 
provided  the  same  degree  of  protection 
as  die  ANSI  standard  on  which  OSHA 
based  its  proposed  requirements.  They 


also  indiaated  diat  dieir  i 
with  making  certain  that  dbe  support 
system  as  instaned>-and  not  the 
hardware  in  iaolatien    baregaisedta 
meet  te  critariaaMaUialiad  in  ANSTs 
1963  renaions,  OSHA  agraas  widi  ^ 
BCTD  and  baa  added  die  phrase  "which 
are  eadiaddad  OK  othaiwiae  attadMd  to" 
in  the  final  ptoviaioas  to  claiity  die 
Agsncy'anvBlatoiy  iataat 

AddttioMl^.  the  fiCEDreeoaMBeaded 
that  OSHA  iadada  ANSra  Aia»-UU 
rnqiiif a— t  that  litlng  hardware  have  a 
factor  of  aifity  al  five  OSHA  agrees 
diet  die  liMBg  hMdware  should  have  a 
factor  of  aafi^  yeatar  dian  die  lifting 
inaarto  and  adoMeidedgaa  that  a  faihtfe 
to  matetai*  a  ieelor  of  aafety  of  at  leaet 
five  ooidd  have  a  nagMlva  imfiaet  oa 
woffcaraafsty.  b  iaat.  Ma  toan  eidatii« 
requireBMnt  which  OSHA  iaadvettontly 
failed  to  toBfaalB  in  dM  aatioa  (rf 

OSHA 
i(b),(c)^aad(d) 
as  revised 

Paragrairii  (e>of  die  final  rule 
prohibits  enqiloyees  from  behig  under 
precast  concrete  memliers  beiiig  lifted  or 
tilted  into  positfaB  except  those 
employees  reqalfBd  for  the  erection  of 
those  members,  ^to  intent  of  ttns 
provisioo  is  to  Bmit  employee  exposuie 
and  {Hrevent  iB)nry  caused  by  being 
strode  by  falKng  precast  members.  This 
paraipaph  was  relocated  from 
S  19n.7m(aK^  of  the  propose  which 
prohibited  emjnOjrees  from  being  under 
precast  concrete  members  being  lifted  or 
tilted  into  position.  The  proposed  rale 
was  based  on  existing  rvdes  located  in 
Secttons  10.4  and  11.5  of  die  ANSI 
AlOA-1970  (Ex.  9)  wfateh  apptied  to  tilt- 
up  and  fift-slab  operations,  respectively. 
Since  bodi  diese  rales  were  similar. 
OSHA  hoped  to  combine  the  provisions 
rather  ttan  have  the  same  provision 
specified  for  eadi  method  oi  erection. 
OSHA  observes  diat  the  most  current 
ANSI  standard  for  Concrete  and 
Masonry  Work,  ANSI  Aia9-1983.  to 
Sections  9and  10.  also  omtains 
essentially  similar  provisions. 

The  final  rule  is  essentially  the  same 
as  the  proposed  nik,  except  that  an 
exception  for  employees  who  are 
requbed  for  the  erection  of  precast 
memben  has  been  made.  OSHA 
observes  that  althou^  this  general 
requirement  was  oripmlly  intended  to 
apply  whenever  a  precast  member  was 
positioned— either  by  fifting.  tilting  or 
jacking  (adiich  would  have  inchided  Uft- 
slab  operetions) — the  recent  decision  by 
OSHA  to  reopen  the  record  on  the  lift- 
slab  (qierations  section,  precludes  the 
application  of  diis  proviso  to  lift-slab 
operations.  Instead,  lift-slab  employers 
will  follow  the  existing  requirements 
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whidi  have  been  reprinted  in  th0 
Appendix  to  }  1926.705  of  this  Fliial 
Rule. 

OSHA  received  two  comments  on  the 
proposed  rule.  The  NEA  tEx.  14-22) 
stated  that  employees  must  spend  some 
time  under  precast  paneb  to  aligp  them 
with  the  existing  structure.  NIC^  (Ex. 
14-39)  comments  supp<Mrted  die 
propcMed  rule:  however.  NIOSH  wanted 
to  iuiow  whether  the  proposed  role 
would  apply  to  a  worker  ea  or 
underneath  a  precast  member  who  was 
aligning  the  member  widi  connector 
inserts.  OSHA  recognizes  that  some 
woricers,  those  who  are  actively  engaged 
in  the  erection  of  the  member,  must  be 
allowed  to  work  under  the  members 
which  are  being  lifted  or  tilted  into 
position.  The  final  rule  cleariy  reflects 
this  allowance.  All  other  employees, 
however,  are  prohibited  at  all  times 
from  being  under  those  precast 
members.  Therefore,  OSHA  promulgates 
paragraph  (e)  as  revised. 

Section  1926.705    Lift-slab  operations. 

Section  1926.705  of  the  final  rule  has 
been  reserved  for  the  unique 
requirements  of  lift-slab  construction. 
Even  though  OSHA  proposed  specific 
requirements  for  lift-slab  operations  in 
§  1926.70e(b)  of  die  proposed  rule,  diis 
section  of  the  standard  is  not  being 
finalized  in  this  document.  Instead,  is 
the  subject  of  a  separate  rulemaking 
effort  OSHA  has  determined  that  it  is 
necessary  to  reopen  the  record  to 
consider  revision  of  the  proposed  rule 
on  the  standard  addressing  lift-slab 
construction.  This  would  be  done  in 
order  to  address  more  adequately  the 
information  and  evidence  that  will  be 
introduced  into  the  public  record  as  a 
result  of  OSHA's  investigation  of  the 
collapse  in  Bridgeport.  Connecticut 
Pending  competion  of  the  above  action, 
the  existing  OSHA  requirement  to 
follow  Section  11  of  the  American 
National  Standard  Safety  Requirements 
for  Concrete  Construction  and  Masonry 
Work.  ANSI  Al0.9-197a  remains  in  full 
force  and  effect  for  lift-slab 
construction.  To  aid  employers  in  their 
compliance  efforts,  Q^iA  is  reprinting 
these  ANSI  Uft-slab  requiremehts  in  the 
Appendix  to  i  1928.705.  In  addition, 
OSHA  reminds  employers  that  eixisting 
S  1926.305(a)  and  (b)  also  contain 
requirements  relating  to  jacks  used  in 
the  lift-slab  operations. 

Section  1926.706    Masonry 
construction.  ; 

Section  1926.706  of  the  finql  n^e 
ccHitains  requirements  for  masonry 
construction.  The  intent  of  these' 
provisions  is  to  prevent  accidents  such 
as  the  one  that  occurred  on  May  19, 


1976  in  wjiich  two  employees  were 
kiDed.  The  two  employees  were  tacking 
metal  decking  using  an  electric  welder 
at  a  hi|^  school  under  construction  (Ex. 
4).  A  nes^rby  masonry  waD  fcollapsed, 
struck  the  two  enq>loyees,  killing  thein. 
Hie  existing  constiuction  regulations  do 
not  contain  a  specific  requirement 
addressing  bradng  of  masonry  walls  or 
limiting  access  to  the  cdlapse  zone. 
HowevN.  die  final  rule  re«]tiirements  of 
this  section  dearly  set  forth 
requirements  for  protecting  employees 
bom  masonry  wdl  collapses. 
Observance  of  these  requirements  will 
prevent  acddents  such  as  the  one 
described  here. 

Paragraph  (a)  of  the  final  rule  requires 
that  the  employer  establish  a  limited 
access  zone  whenever  a  masonry  wall  is 
being  constructed.  Paragraph  (a)(1) 
requires  that  the  zone  be  established 
prior  to  the  start  of  construction. 
Paragraph  (a)(2)  requires  that  die  zone 
run  a  distance  equal  to  the  length  of  the 
wall  and  extend  outward  a  distance 
equal  to  the  height  of  the  wall  to  be 
constructed,  plus  four  feet  Paragraph 
(a)(3)  requires  the  zone  to  be  estabUshed 
on  the  side  of  die  wall  wfaidi  will  be 
unscaffcdded.  Paragraph  (a)(4)  requires 
that  the  employ  w  limit  access  to  the 
zone  to  only  those  employees  who  are 
actively  engaged  in  constructing  the 
wall  Paragraph  (a)(S)  requires  the 
employer  to  keep  the  limited  access 
zone  in  place  until  the  wall  is 
adequately  supported  to  prevent 
overturning  and  to  prevent  collapse 
unless  the  height  of  the  wall  is  over 
eight  feet  then  the  limited  access  zone 
must  remain  in  place  until  the 
requirements  of  paragraph  (b)  below 
have  been  met 

Paragraph  (b)  requires  the  employer  to 
brace  M  masonry  walls  over  eight  feet 
in  height  to  prevent  overturning  and  to 
prevent  collapse  unless  the  waU  is 
adequately  supported  so  that  it  will  not 
overturq  or  collapse.  The  bradng  shall 
remain  bi  place  until  permanent 
supporting  elements  of  die  structure  are 
in  place. 

The  requiren^^nts  pf  the  final  rule 
differ  substantially  firoin  the 
requirements  of  the  proposed  rule.  The 
proposed  nde,  i  1926.707(a)(1).  would 
have  required  all  masonry  waJtls  to  be 
laterally  supported  to  resist  horizontal 
forces  where  such  walls  were  not 
capable  of  withstanding  the  forces  that 
will  be  applied  to  them  during 
construction.  OSHA  further  proposed  in 
i  1926.707(a)(2)  diat  the  lateral  supports 
for  masonry  walls  be  capable  of 
withstanding  a  load  of  15  pounds  per 
square  foot  applied  to  the  wall.  Section 
1026.707(a)(2)  has  beeti  deleted  (see  the 


discussion  under  Ae^u/re/neiite 
Proposed  hut  not  Finalized  below). 
OSHA  based  its  proposed  requirements 
on  the  ANSI  Al0.9-19e3  requirements    ' 
for  masonry  construction. 

In  connection  with  the  proposed 
requirements.  OSHA  raised  a  spedfic 
issue  (Issue  No.  10)  in  die  NPRM  to 
gather  information  to  detennine  if 
latoral  support  were  only  needed  at 
certain  heights.  OSHA  asked,  among 
other  questions,  if  pilasters,  partition 
walls,  end  walls,  and  masonry  walls 
with  reinforcemeot  were  adequate 
lateral  supports,  at  what  hei^t  should 
bracing  be  required,  and  the  reasons 
why  a  particular  height  was 
recommended  by  the  commenters. 

Several  comments  were  received  on 
the  proposed  provisions  and  the  spedfic 
issue,  induding  the  following: 

CAL/OSHA  (Ex.  14-2)  commented: 

After  the  first-ttory  height,  the  wall*  shodd 
have  lateral  supiwrts.  Beyond  20  feet  in 
height,  the  unsupported  walls  would 
prdMbiy  coUapae.  They  are  usually 
supported  by  Invces  or  tie-l>adc8. 

The  NCC8HAC  (Ex.  14-16) 
commented: 

By  the  very  nature  of  the  circular  cross- 
sections  of  nasonry  chimneys  and  liners, 
these  units  are  "self-bracing."  Further, 
chinuiey  Unet*  are  not  exposed  to  wind  load. 
We  therefore  reeommend  diat  this  paragraph 
be  revised  to  read:  Masonry  wails  (except  for 
industrial  chimneys  and  liners),  exposed  to 
wind  or  other  fbroes.  shall  l>e  temporarily 
braced  until  the  design  lateral  sbength  of  the 
wall  is  reached  or  supporting  members  are  in 
place  to  resist  such  forces  as  may  be  applied 
to  them  during  construction. 

Assodated  General  Contractors  of 
Dallas  (Ex.  14-8)  commented: 

The  engineer's  design  (load  bearing,  non- 
load  liearing)  is  complex  and  therefore  the 
height  of  masonry  walls  requiring  lateral 
support  cannot  lie  aribtrartly  stated. 

Safety  COnsuhanU  (Ex.  14-25) 
commented: 

Masonry  walk  while  under  construction 
should  be  shored  to  withstand  a  wind  load  of 
at  least  80  mph  and  that  shoring  system 
should  be  approved  and  inspected  by  the 
structural  design  engineers. 

Gilbane  Building  Company  (Ex.  14-28) 
commented: 

With  regard  to  masonry  walls,  the 
recommendations  in  the  masoniy  institute 
should  be  followed.  There  are  too  many 
conditions  which  must  be  considered  by  a 
competent  engineer  to  give  a  firm  answer  at 
what  height  the  walls  should  be  laterally 
supported.  This  can  vary  from  five  feet  to  ten 
feet  to  twenty  feet  depmding  upon  conditions 
and  design.  The  maior  reason  tor  determining 
the  height  of  support  is  the  amount  of  lateral 
toad.  i.e..  wind  that  must  be  resisted. 
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Hkb  WMACSA  (Ex.  14-2^  M«gcsted 
the  provisitati  be  icvteed  as  foHows: 

Shoring  a«<l  bracing.  Masoory  waDs  shall 
be  temporarily  shored  and  braced  until 
designed  latiBral  strength  is  reached  to 
prevent  collapse  due  to  wind  or  other  forces. 

Teduricfl  Safety  Assodales  (Bx.  14- 
34)  conaeMted  ^t  masonry  tvaBs  over 
six  (6)  feetlii^  sfcooM  be  tenporarily 
shored  ano  braced. 

The  Nal^Qaal  Constmctors 
Association  (Ex.  14-36)  comoieiited  tfiat 
OSHA  tiioUd  Mt  spedfy  die  heiglit  of 
masony  willa  reqidrinf  tenvoraiy 
lateral  supftort  farther  atatiog  dut  die 
proposed  i)|ovision  requires  kteral 
sufilMrt  if  abd  when  it  ia  needed,  which 
is  appropiiM&  Thft  coBuaeiiter  ideatified 
seven  variMcs  wAieh  must  be 
cenaidered  to  determiae  the  need  for 
bracing. 

General  SMe  ftoducta  Corp.  (Ex.  14- 
43]  ijaestiaiieo  the  reasonableiiess  of 
OSHA'i  pBopesed  bracing  reqidrenieuts 
and  suggerasd  that  other  appraachea  be 
considetea  kuch  as  Ilmfied  access  zones, 
posting  of  ^tgo*  and  barricading  of 
potential  h|iiiard& 
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Fatality  and  Cateatraphe  Abstracts 
involving  masonry  wall  collapses  and 
haw  diqr  aoiwad  at  dMa  conaeaaua 
suggaation.  Annnrding  lo  die  MCAA.  the 
injury  data  they  dJacMssad  included  20 
incidents  invohring  injuries  and  deaths. 
In  11  of  the  caaea,  the  walls  ware  not 
braced  at  aU.  In  four  of  die  cases,  the 
walls  had  been  braced,  but  the  biadng 
had  been  removed  prematurely.  In 
another  4  cases,  bradng  waa  uaed,  but 
the  condition  of  the  bracing  rendered  it 
ineSective. 

These  comments  prompted  OSHA  to 
seek  additiaoal  infotmation  in  ita 
hearing  notice.  In  tfa^  notice.  OSHA 
discussed  the  comment  that  had  been 
received  from  the  MCAA  and  which 
was  supported  by  employer  groups, 
•unions,  and  manufacturers.  OSSIA  also 
asked  for  accident  data  on  wall 
collapses. 

In  response.  OSHA  heard  from  both 
ita  expat  writnesses  and  several  others 
who  attended  die  hearing.  OSHA's 
expert  witness.  John  Hanson  {&l  18] 
testified.  1  do  not  believe  dipt  aO  walls 
with  a  nonsupported  hei^t  Of  e^t  feet 
or  less  can  be  exduded  from  the 
requirement  for  bracing.  It  becomes  a 
function  of  the  width  of  that  wan  as  wen 
as  die  hei^t  of  the  waH."  Mr.  Hanson's 
statement  led  to  questioning  by  others  at 
the  hearing.  ^ecificaUy.  the  Safety 
Chairman  of  tte  Mason  Contractors  of 
Missouri,  asked  Mr.  Hanson  didn't  he 
think  that  waBs  less  than  ei^t  feet 
should  be  exduded  from  the  bradng 
requirements  fjt.  h  90).  After  some 
discussion  to  darify  the  question.  Mr. 
Hanson  responded  by  citing  various 
factors  that  would  have  to  be 
considered  before  deddfng  whether  or 
not  a  waU  under  eight  feet  needed 
bradng.  He  also  said,  "n^ere  are  many 
ei^-feot  waRs  that  I  would  be  wllfing 
to  accept  aa  not  needing  bracing,  bnt 
there  are  many  other  ei^t-foot  hi^ 
walls  in  my  mhid  woidd  require  bracing 
•  .  .  uieiefoie  I  do  not  believe  a 
requirement  based  just  on  a  matter  of 
he^ht  alone  is  snffident." 

OSHA'S  other  expert  witness.  Ingvar 
Schoosboe  also  testified  on  the 
provision  fat  masonry  construction.  He 
said,  "For  part  (c)  of  diet  I  ddnk  it 
would  be  reesonaote  to  consider  the 
thickness  limitation  for  an  eight-foot 
high  unbraced  waft"  (TV.  1,  "A/f. 
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Upon  completion  off  die  MCAA's 
testawny.  dm  repreeentative  waa 
questimied  en  hia  thon^Ma  on  the 
stateasenl  mnda  by  OSHA'a  expert 
witness— that  walls  andsr  8  feet  should 
not  be  exrindsd  from  farackig  sinqdy 
becaaae  of  hdghL  1%e  MCAA 
representative  rnsMssntsd.  "The  eight 
feet  te  certainly  not  a  magic  aaadwr.  But 
it  is  a  number  dmt  haa  been  aaed  asa 
kind  of  rule  of  thumb.  In  masonry 
construction,  there  are  othotitema  that 
are  rules  of  thumb  from  past  eiqierience 
and  common  sense.  Ei^  feet  happens 
to  bs  one  of  those  nundters."  He  further 
commented  that  the  ci^t  feet  was  used 
by  Factory  Mutual  in  their  prevention 
loss  data  and  that  he  diou^  Factory 
Mutual  considered  masonry  walls  below 
eight  feet  not  to  pose  a  hazard. 

It  is  evident  from  the  comments 
received  diat  there  is  a  wide  variety  of 
opinions  regarding  die  height  et  which  a 
masonry  waU  should  be  braced.  As 
discussed,  the  record  shows 
recommendations  ranging  from  5  to  20 
feet  as  tte  appropriate  height  Few,  if 
any.  of  the  recommendations  were 
accompanied  by  die  evidence  or  support 
necessary  for  OSHA's  use  in 
promulgating  a  final  rule.  Nor  was  there 
adequate  discussion  or  comment  of  the 
benefits  of  establishing  s  limited  access 
zoneinBenof  bracing  waUs  with  an 
unsupported  hei^it  of  eight  feet  or  less. 

Nonetheless,  OSHA  feeb  die  record 
has  adequately  esAblished  that 
masonry  waUs  do  collapse  and  worker 
protectfon  is  needed  (see  discussicm 
above  and  dm  NFIOkf  at  37543).  OSHA 
has  dedded.  dierefiore.  after  carefully 
reviewing  afl  the  comments  and 
testimony,  Ine  nteratute  on  average 
wind  speed,  and  the  ecddent  data  on 
waU  collapses  as  previously  discussed, 
that  the  suggpstion  put  forth  by  tlie 
MCAA  has  merit,  as  reflected  in  the 
find  nde.  OSHA  believes  thet  creation 
of  a  limited  access  zone  for  afi  waHs  and 
the  wadng  of  ^1  unsi^iported  wans 
over  8  fset  h>  nsipl  provides  an 
appraptiale  level  of  protection  to 
cmployeea.  Tne  limited  access  zone  will 
limit  the  nunber  of  employees  exposed 
to  the  hazard  to  diose  empleyses  who 
are  actively  engaged  in  ceuatiueting  die 
wall  and  «^  most  Bkefy,  would  be  on 
the  side  of  the  weft  away  from  the 
collapse  area,  if  the  wall  ia  8  fset  or 
under  in  height,  the  Mmited  access  zone 
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must  remain  in  place  until  the  wall  is 
adequately  supported  to  prevent 
overturning  and  collapse.  Such  support 
can  be  obtained  as  a  result  of  the  wall 
having  reached  sufficient  strength  to 
prevent  overturning  and  collapse, 
having  been  permanently  supported,  or 
having  been  braced.  However,  if  the 
wall  is  over  eight  feet  in  height  and 
unsupported,  the  wall  must  be  braced 
before  the  limited  access  zone  can  be 
removed  and  the  bracing  must  remain  in 
place  until  the  permanent  suppoitlnig 
elements  of  the  structure  are  in  place. 
OSHA  believes  diat  these  provisions 
provide  a  level  of  safety  equivalent  to 
that  which  would  have  been  afforded  by 
the  proposed  requirement. 

OSHA  notes,  however,  that  a  pari  of 
the  recommendation  of  the  MCAA  does 
not  appear  to  be  necessary  for  inclinion 
in  the  final  rule.  Specifically,  OSHA,  has 
not  included  the  language  of  the  MCAA 
recommendation  which  seems  to  imply 
that  masonry  walls  supported  during 
construction  by  intersecting  walls,  piers, 
and  pilasters  wiU  have  adequate  support 
to  prevent  overturning  and  collapse. 
While  OSHA  recognizes  that 
intersecting  walls,  piers,  and  pilasters 
whidi  are  constructed  as  the  wall  is 
being  constructed  may  indeed  provide 
such  support.  OSHA  also  recognizes 
that  it  would  be  necessary  to  specify  the 
number  of  intersecting  walls,  piers,  and 
pilasters  that  would  be  needed  based  on 
the  length  of  the  wall  being  constructed 
if  OSHA  were  to  incorporate  in  the  final 
rule,  the  entire  recommendation  of  die 
MCAA.  For  example.  OSHA  does  not 
believe  that  a  wall  200  feet  long  would 
be  sufficiently  supported  because  it  had 
one  intersecting  wall,  located  10  feet 
bom  one  end  of  the  wall.  In  any  event, 
such  elaboration  is  unnecessary  in  the 
final  rule  since  the  provision  has  been 
written  in  performance  language, 
requiring  the  employer  to  adequately 
brace  all  walls  over  8  feet  in  hei^t  to 
prevent  overturning  and  collapse.  This 
provision,  of  course,  as  discuMed  above, 
does  not  apply  where  walls  are 
sufficiently  su|q)orted  such  that  they  are 
capable  of  withstanding  the  forces 
applied  during  cmutruction  that  could 
cause  overturning  and  collapse. 
Intersecting  walls,  piers,  pilasters,  and 
end  walls  as  weU  as  having  reached 
their  designed  strength  (self-suppml)  are 
examples  of  support  that  may  be  used  to 
withstand  fotcen  that  could  cause 
overturning  and  collapse.  Thus, 
en^iloyers  should  omsider  many  factors 
that  are  appropriate  for  detnmining 
which  walls  to  brace  and  how  to  Iwace 
the  walls.  In  light  of  the  above.  OSHA 
promulgates  ( 1928.706  as  revised. 


Requirements  Proposed  But  Not 
Finalised 

OSmh  observes  that  there  are  several 
requirements  in  the  proposed  rule  that  it 
has  decided  not  to  finalize.  First.  OSHA 
proposed  in  1 192e.705(a](3)  that 
formworic  be  strengthened  whenever 
reinforcing  steel  materials,  or 
equipment  are  stored  on  top  of  the 
formworic.  There  were  several 
comments  received  on  the  proposed 
rule.  Commenters  (Exs.  14-4, 14-10, 14- 
11.  and  18)  pointed  out  that  formwork 
may  not  require  strengthening  in  all 
cases.  They  suggested  that  words  like 
"if  necessajry"  or  "adequate"  be  placed 
in  the  rule  for  clarity.  Two  commenters 
(Exs.  19  and  14-29)  suggested  that  this 
rule  could  be  deleted  since  the  rule  in 
§  1926.703(a)(1)  of  tfie  proposal  already 
addressed  the  strength  of  formwork. 
After  carefully  considering  all  the 
comments  received,  OSHA  agrees  that 
S  I92a703(a)(l)  adequately  addresses 
the  hazard  which  would  have  been 
regulated  by  1 1926.705(a)(3).  OSHA. 
therefore,  has  decided  not  to  finalize 
prq;>08ed  1 1926.705(a)(3). 

Two  similar  provisions  proposed,  but 
not  promulgateid,  are  found  in 
S§  1926.706(a)(2)  and  1926.707(aK2)  of 
Uie  proposal  Bodi  of  the  proposed 
provisions  reqidred  lateral  supports  to 
be  capable  of  supporting  a  load  of  15 
pounds  per  square  foot  (PSF)  applied  to 
the  precast  units  (i  1926.706(a))  or  to  the 
masonry  walls  (8 192&707(a)).  These 
two  provisions  are  being  discussed 
together  because  most  commenters 
indicated  ttiat  tfieir  comment  applied  to 
both  provisions  and  both  provisions 
have  not  been  finalized  for  the  same 
reason. 

The  proposed  provision  in 
1 1926.706(a)(1)  was  based  on  paragraph 
10.3  of  M^  A10.»-1970  (Ex.  9)  which  is 
incorpwated  into  OSHA's  existing  rule 
by  reference.  The  proposed  rule, 
however,  did  not  specify  the  10  psf  limit 
of  the  AlOil-1970  standard,  but  instead, 
specffied  the  15  prf  limit  set  forth  in  the 
updated  AlO.9-1963  ANSI  concrete 
standard.  The  proposed  provision  in 
i  1926J07(a)(l)  was  also  based  on  the 
ANSI  Aia9-1983  standard. 

OSHA  received  several  comments  on 
the  proposed  provisions.  Three 
commentos  (Exs.  14-4. 14-13.  and  14- 
31)  objected  to  increasing  the  support 
requirement  from  10  pounds  per  square 
foot  to  15  pounds  pw  square  foot  They 
objected  to  the  pnqMsed  requirements 
because  diey  contented  diat  employees 
would  not  be  working  in  70  mile  per 
hour  winds  and  yet  OSHA  was  requiring 
bracing  equivalent  to  a  wind  load  of  70 
mph.  For  example,  the  AGC  (Ex.  14-31} 
commented: 


Excessive  bradng,  would  cauie  additional 
employee  exposure  when  requiring  that 
lateral  supports  be  capable  of  withstanding  a 
load  of  15  pounds  per  square  foot  (PSF).  At  IS 
I^  waUs  couM  withstand  winds  in  exceM  of 
70  mph.  Since  OSHA's  responsibility  is 
employee  safiBty.  it  would  be  realistic  to 
beUeve  tliat  eniployees  would  not  be  exposed 
to  a  hazard  as  they  would  not  be  woridng  in 
such  weather  oonditioas.  Consequently  this 
pnqMised  requirement  is  not  within  the  scope 
of  OSHA's  responsibilities. 

Milwaukee  Construction  Industry 
Safety  Council  (Ex.  14-19)  commented: 

Requiring  walls  be  braced  to  withstand  a 
lateral  force  of  IS  lbs  is  excessive.  It  requires 
a  wind  in  excess  of  70  mph  to  produce  that 
amount  of  force*  *  'wesuggesta 
requirement  for  a  braced  wall  to  withstand  a 
force  of  S  lbs  psf  is  sufficient  to  protect 
employees  without  creating  hazards 
associated  with  excessive  bracing. 

Another  commenter,  WMACSA  (Ex. 
14-29).  requested  that  OSHA  clarify 
whether  the  requirements  for  the 
temporary  supports  were  for  the  total 
load,  indudii^  bracing  design,  or  just 
the  wind  load.  The  SSFI  (Tr.  1 178) 
stated  that  OSHA  should  not  specify  in 
§S  1926.706  and  1926.707  reqiurements 
for  lateral  support  The  SSFI  testified  as 
follow^: 

These  forces  should  not  be  specified  in  the 
OSHA  standards.  The  reason  is  that  one 
specified  support  force  may  not  be 
approiniate  for  the  varying  curcumstances  on 
aU  job  sites.  Hie  standard  should 
afihmatively  require  that  consideration  for 
wall  biadng  should  take  into  account  such 
matters  arms  prevailing  wind  pressure  load, 
mean  wind  speed  gradients  at  various 
heists,  wind  directionality,  terrain 
roughness  snd  buikUng  geometry,  wall 
location  and  time  of  the  year.  For  example, 
there  may  lie  cases  in  which  ground  floor 
walls  may  require  minimal  support  force,  and 
subsequent  l^els  require  substantially 
greater  bracing  force  rsquirements  alMve  IS 
PSF.  Because  of  these  numerous  variables, 
the  Contractor  and  Engineer/ Architect  of 
record  must  be  given  me  responsibUity  but 
still  flexiUlity  in  (Koviding  adequate  wind 
bracing  support  throughout  the  entire 
construction  process. 

After  careful  consideration  of  the 
comments  and  testimony  received. 
OSHA  has  determined  that  the  proposed 
rules  discussed  above  are  unnecessarily 
specific  and  redundant  OSHA  observes 
that  11926.704  (a)  adequately  addresses 
supporUng  precast  munbers  and 
i  1926.706  adequately  addresses 
supporting  masonry  walls.  OSHA  feels 
woricer  safety  would  not  be  reduced  if 
the  proposed  provisions  in  question 
were  not  promulgated  since  the  hazards 
are  adcK|uately  addressed  in  odier 
provisions.  Therefore.  OSHA  has  not 
promulgated  proposed  li  1926.706(a)(2) 
or  1926.707(a)(2). 
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Additionally,  OSHA  proposed  to 
delete  a  number  of  requirements  which 
were  specif  c  to  duning  operstions. 
OSHA  felt  ttat  tfiese  were  redundant 
since  die  hAurds  addrnued  by  the 
specific  remjirements  were  adequately 
addressed  dV  die  existing  general 
requirement!  for  shoring.  OSHA 
received  no  Comment  on  its  proposal  to 
delete  thesf  specific  requirements  for 
shoring  and  &erafore.  dieletes  diese 
paragraphsjis  proposed.  The  following 
table  Usts  thfe  deleted  specific 
requiremantj  the  corresponding 
proposed  g^tieral  requirement  and  the 
location  of  the  general  requirement  in 
the  final  rule. 


ExMng 


192e.700(«)<2)a> 
1926.700(«K2K«| 
182e.700(«)<2)il 
192e.7«)(«K2)^ 
1826.701(eK1) ' 
192e.701<c)(2)  i 
1826.701(00)  I 
1826.701<4<1)  I 
1926.701(4(4) ;  I 
1926.701(iilN6) 
18e6.701(d)(7)  I 
1826.701(dlK6)  i 
19&a701(dK8)  I 
1928.701(dK10) 


1926.70S(a)(1) 

1926L706(a)(1) 

1826.706(a)(1) 

ie26.706(«M1) 

1826.70S4C)(2)(I) 

1826.706(a)(1) 

1826.706(a)(1) 

18aS.706(aK1) 

182a70SM(1) 

1826.706(c)(2)(l) 

1828.706(eN2)(B) 

18ee.706(O(2)(i) 

1826.706(O(2)«9 

1826.706(a)(1) 


1926.703(a)(1) 
1826J0a(aM1) 
1826.703(aM1) 
1826.703(a)(1) 
1826.703(b)(3) 
1826.703(aM1) 
18ea7U(a)(1) 
1826.703(a)(1) 
1826.709(aK1> 
182a703(b)(2) 
1928.708(b)(2) 
t826.708(b)(2) 
1826.703(b)(2) 
1826.703(a)(1) 


Finally.  Q^iA  Notes  diat  it  raised 
one  issue  inj  ^e  NPRM  and  one  issue  bi 
the  hearing  notice  that  have  not  resulted 


in  a  final  re 
discussed 
relation  to 
finalized  p 
The  issue 
Issue  #11 
the  pro. 
in  perfo 


ement  nor  has  OSHA 
m  in  the  final  rule  in 
^y  of  the  proposed  or 
isions. 

I  u)  the  NPRM  was 
I  OSHA  stated  diat 
!  was  generally  written 

, 1  language  to  provide 

flexibility  for  compliance  and  asked  if 
any  of  the  requirements  in  the  proposal 
should  be  nkde  more  specific? 

In  responie.  die  WMACSA  (Ex.  14-29) 
commentedJ  fit  is  essential  diat  die  new 
standard  for  boncrete  construction 
contain  bothjspecific  and  perfonnance 
levels  of  coiqiliance  requbvments." 
They  went  ^  the  comment  that.  "It  is 
ahnost  iiresdonsible  to  promulgate 
standards  v^  the  great  latitude  offered 
in  a  'Perfonaknce'  concept" 

Spealdnglpr  the  need  for  specific 
standards.  OBHA's  expert  witness,  John 
Hanson  (BxJ  Is).  testified.  "I  agree  very 
strongly  widi  die  comment  diat  it  is 
ahnost  irrestibnsibie  to  promulgate 
standards  vmh  the  great  latitude  offered 
hi  a  performance  concept"  He  also  said. 
"Where  die  |i^ue  with  respect  to  safety 
is  clear  or  cin  be  clearly  defined.  I 
believe  diat  |i^  is  appropriate  and 
preferable  tdlestablisb  a  specific 
requirementi  The  danger  with  a  qiedfic 
requirements  is  that  there  may  be 
special  circt^tances  where  it  is 


impractical  to  perfonn  the  construction 
without  viola&^  the  requirement"  To 
address  these  special  drcumstanoes. 
Mr.  Hanson  recommended  tlMt  a 
statemevit  be  added  in  1 1920.700  to  die 
effect  diat  "Tlie  requirements  in  this 
Subpart  do  not  need  to  be  met  if 
circumstances  are  encountered  which 
make  the  construction  impractical 
However,  before  any  requirement  is  not 
met  alternative  requirements  shall  be 
established  that  eUminate  or  control  die 
hazard." 

However.  OSHA  received  a  number  of 
comments  (Exs.  14-ia  14-16. 14-28, 14- 
31)  which  indicated  agreement  with 
performance  standards,  oppositicui  to 
specification  standards,  and  the  need  for 
flexibiUty.  The  AGC  (Ex.  14-31) 
comment  summarizes  the  vast  majority 
of  the  comments  received  on  this  issue. 
The  AGC  wrote.  "AGC  believes  diat 
performance  standards  provide  the  most 
flexibility  when  ^ipUed  to  die 
construction  industry.  The  general 
consensus  is  diat  specific  standards 
preclude  contractors  from  compUance 
because  practicality  has  not  been 
considered.  Specific  standards  are  not 
necessarily  the  safest  method 
available." 

CAL/OSHA  (Ex.  14-2)  commented 
that  performance  standards  are 
probably  more  desirable  diroughout  the 
industry. 

OSHA  observes  that  none  of  the 
commenters  answered  the  specific 
question  in  dw  NPRM:  Le..  "What  if  any 
of  the  requirements  in  the  proposd 
should  OSHA  make  mora  spec^?" 
There  being  no  ccwunent  on  die  need  to 
revise  any  perfonnance  standards  to 
specification  standards.  OSHA  has  not 
taken  any  action  on  thto  issue.  OSHA 
appreciates  the  comments  ami  opinions 
expressed  on  the  issue  of  performance 
veraus  specification. 

In  die  bearing  notice,  OSHA  indicated 
that  it  had  received  several  comments 
that  recommended  new  r^ulations  be 
established  for  Hub  following  tasks: 

(a)  Flying  Foims; 

(b)  Natural  Drafting  Cooling  Tower 
Construction: 

(c)  Cleanbig  Concrete  Pumphig 
Systems: 

(d)  Concrete  Buggies: 

(e)  Concrete  Construction 
Housekeeping: 

(f)  Storage  and  Handling  of  Concrete 
Blocks  and  Bricks: 

(g)  I¥etensioning  and  Post-tensioning 
Concrete:  and 

(h)  Handling  and  Storage  of  Precast 
Concrete  Members. 
OSHA  asked  for  data,  evidence,  and 
documentation  to  demonstrate  risks 
associated  with  the  above  listed  tasks 
and  asked  for  suggested  ways  to  control 
these  risks. 


OSHA  received  litde  additional 
hdormation  in  response  to  this  issue. 
OSHA  did  hear  testimony  from  its  ' 
expert  witness.  John  Hanson  (Ex.  16). 
who  said  that  he  agreed  with  the 
comments  that  additioittl  regulatira 
were  needed  ia  a  number  of  areas.  The 
data,  evidence  and  documentation  to 
support  the  recommendations,  however, 
were  not  forthcoming. 

The  data,  evidence,  and 
documentation  received  in  response  to 
this  issue  was  so  limited  that  it  was 
insufficient  to  enable  OSHA  to 
determine  if  additional  regulation  is 
needed  Thefefore,  no  action  has  been 
taken  at  this  time  in  response  to  the 
issue  raised  in  the  hearing  notice  with 
the  exception  of  issue  (g)  which  has 
been  discussed  above  in  connection 
widi  1 1026.701(cMl)  and  (2). 
Additionally,  OSHA  observes  that  some 
of  the  items  listed  are  already  covered 
in  some  detail  by  existing  Part  1926 
regulations.  For  example.  Subpart  C 
addressed  housekeeping  for  all 
construction  sites.  The  hazards 
associated  with  storage  and  handling  of 
materials  are  addressed  in  Subpart  H. 
Thus,  the  concerns  of  commentera 
regarding  items  (e).  (f),  (g).  and  (h)  above 
have  been  addrMSed.  OSHA  will 
continue  its  efforts  to  determine  if 
additional  regulation  in  any  of  the  areas 
listed  is  needed. 

IV.  Summaiy  of  die  Regulatory  Impact 
and  Rafulatoty  Flexibility  Assessment 

Introduction 

Executive  Order  12291  (46  FR 13197. 
Febraaty  10. 1961)  requires  that  a 
regulatoiy  analysis  be  conducted  for 
any  rule  having  major  economic 
consequences  on  the  national  economy, 
geographical  regions,  individual 
industries,  or  levels  of  government  In 
addition,  the  Regolatoiy  FlexibiUty  Act 
of  1960  (Pub.  L  06-353. 94  Stat  1164  (5 
U.S.C  601  et  »eq.])  requires  the 
Occupational  Safety  and  Health 
Adndnistration  (OSHA)  to  determine 
whether  the  proposed  regulation  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Consistent  with  diese  requiremoits. 
OSHA  has  prqiered  a  Final  Regulatory 
Impact  and  Regulatoiy  Flexibility 
Assessment  for  the  current  and  revised 
standards  governing  Concrete  and 
Masonry  Construction.  This  analysis 
includes  a  profife  of  affected  firms  and 
industries,  a  descr^tion  of  the 
regulatory  and  nonrcgulatory 
alternatives,  estimates  of  the  benefits 
and  the  costs  of  full  compliance  for  both 
the  existing  and  revised  standards,  and 
the  potential  economic  and 
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enviroiuiiental  infwcts.  The  ooBBidete 
analyus.  m  suuiBMriaad  ie  thai  Mction. 
is  based  on  data  and  kilonMtian 
provided  fay  JACA  Managament 
Consultaats  in  An  Ecoaomic  Impact 
Stateatent/Techaohgicol  FeoaHu'iity 
Study  of  the  Propoaed  Reviaioim  to 
Subpart  Q  Part  1926.700  Throv^ 
1920.702.  which  is  available  io  the 
rulemaking  record  and  on  additioiial 
information  submitted  to  the  record. 
The  Secretary  has  determined  that 
this  action  would  not  be  a  "major  rule" 
as  defined  by  section  3(b)  of  Executive 
Order  12291  as  it  wiU  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  cause  major  increases 
in  costs  or  prices  for  individual 
industries,  or  have  any  other  significant 
adverse  effects.  The  Secretary  also 
certifies  that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act.  The  Final 
Regulatory  Impact  and  Regulatory 
Flexibility  Assessment  is  available  for 
inspection  and  copying  in  the  i 

rulemaking  docket.  { 

Statement  of  the  Problem  and  Summary 
of  Industry  Profile 

The  existing  standards  governing 
safety  hazards  associated  with  concrete 
and  masonry  oonstniction  in  Subpart  Q 
of  29  CFR  Part  1926  were  adopted  in 
1971  with  only  minor  revisions  since 
that  time.  A  number  of  factors  have  led 
OSHA  to  prapose  revisions  to  Subpart 
Q  at  this  tine.  First,  the  requirenents  of 
the  standard  are  complicated  and 
confusing  as  a  result  of  the 
incorporation  by  reference  of  the 
American  National  Standards  Institute 
(ANSI)  standard  for  concrete,  formwork. 
and  shoring  (ANSI  Al0.9-t970).  The 
ANSI  standard,  in  turn,  references  that 
of  the  American  Concrete  Institute  (AC! 
No.  347).  Thus,  the  contractor  who 
wishes  to  comply  with  OSHA 
regulations  would  need  to  refer  to  up  to 
three  overlapping,  uid  possibly 
conflicting,  sets  of  mies.  To  further 
com^icate  matters,  Subpart  Q  only 
requires  that  any  equipment  and 
materials  that  are  used  meet  ANSI 
standards,  not  that  the  eqidpment  itself 
be  used.  Moreover,  both  ANK  and  AC! 
have  updated  their  standards  bet  tfie 
existing  Subpart  Q  still  refers  to  the  old 
ANSI  standard. 

In  addition  to  these  dvEBcuhiea. 
Subpart  Q  is  beooning  incraaain^  out 
of  date,  creating  gaps  in  coverage. 
Hazards  associated  with  the  ooUapse  of 
masonry  walls  have  never  been 
adequately  covered.  Newer 
technologies,  such  as  the  uae  of  precast 
concrete,  are  not  actireaacd  by  the 
standard,  and  lechniqaei  for  in-place 


testing  of  oonoete  are  inadqaatdy 
conaidered. 

A  Hani  dURority  has  been  that 
Subpart  0*8  reqiibementi  for  fwmwuA 
des^  and  renoval  have  been  vaiy 
narrowly  inteipreted  by  Admniistrative 
Law  Judges.  The  standard  reqobes  that 
they  be  adeqnate  daring  the  placeraent 
of  concrete  TUs  has  been  intepreted  to 
mean  that  Ibwnwoik  tint  collapsed 
immediately  before  or  after  placement 
was  not  fai  violatioa  of  tfie  standard. 

For  all  of  these  reasons,  OSHA  is 
revising  Subpart  Q  at  this  time.  The 
three  major  porposes  of  the  revisions 
are  to  clarify  and  simpHfy  the  standard, 
to  cover  inadequately  addressed 
hazards,  and  to  inoon>orate  recent 
advances  in  concrete  construction 
technology. 

Concrete  and  masomy  work  occurs 
across  a  broad  range  of  four-digit 
Standard  Industrial  (Sassification  (SlCs) 
codes  within  the  oonstniction  industry. 
OSHA  has  determined  diet  the  proposal 
would  affect  all  of  9C 15  (Bufldfaig 
Construction),  and  aR  but  SIC  1611, 
(Street  and  Highway  Constraction)  in 
SIC  16.  in  SIC  17,  SlCs  1741  (Masomy), 
1751  (Carpentering),  1771  (Concrete 
Work),  1794  (Excavation  and 
Foundation  Work),  and  1799  (Special 
Trade  Contractors  Not  Qsewhere 
Classified)  would  also  be  affected. 
OSHA  has  assumed  that  virtually  aD 
firms  wift  paid  employees  within  these 
affected  SlCs  would  be  affected  by  the 
standard,  although  diis  is  doubtlessly  an 
overestimate,  particolarly  for  special 
trade  contractors.  There  were  246.975 
finns  in  these  SKs  hi  1964. 

OSHA  has  also  eatinMted  the  amount 
of  oonstructian  that  woold  be  affected 
by  the  revised  standard.  It  is  eetinated 
to  affect  about  12A  percent  of  total  new 
constmctiaa.  or  aboat  $464  bHlion  in 
1987.  OSHA  has  also  estimated  the 
affected  population  in  several  wajfs.  The 
best  estimate  of  the  popelation 
potentially  at  riak  is  about  509.369  full- 
time  eqaivalest  workers  in  1967. 

Costs.  Benefits  and  FaasJbJbty 

OSHA  has  estimated  the  actual 
compliance  costs  required  by  the 
existing  standard  and  the  incremental 
costs  for  the  revised  standard. 
Annualized  coats  of  oonplianoe  with  the 
current  standard  would  be 
appraxiaately  IS4  million.  F^U 
compliance  with  the  reviaed  standard 
wonU  cost  approxinatdy  an  additional 
$38.2  million.  These  costs  do  not  indnde 
estimates  for  any  dmnges  hi  Uttt  Bft-slab 
provisions  as  these  will  be  addressed  In 
a  separate  Faasral  RM^star  notice. 

Based  solely  on  the  fetalities  avoided, 
this  would  tmwlate  into  a  cost  per 
fatality  avoided  of  abotA  $1194X10  for 


comiag  into  foil  compUance  with  die 
existiqg  standard  and  about  ISUUIOO  per 
fatality  avoided  for  the  inrraaMnlnl 
costs  of  the  revised  standard.  These 
costs  and  tfius  the  cost  per  lataii^ 
avoided  would  of  coucse  also  be  oBiset 
by  the  lost  workday  and  nonlost 
workday  iniuries  avoided  and  the  cost 
savings  rdated  to  property  losses. 

OSHA  has  alao  estimated  die 
potential  cost  savings  resulting  finom 
concrete  and  nuaonry  accidents  that 
would  mora  than  oflset  the  incqpaaed 
costs  of  compliance.  These  cost  eavings 
resulted  from  the  indirect  costs  of 
accidents  such  as  property  damage, 
scheduling  delays,  increased  insurance 
premiums,  and  loat  woiktime.  Based  on 
the  number  of  fatalities  and  injuries  that 
will  be  avoided  under  fall  compliance  it 
is  estimated  that  these  coat  savings 
would  be  about  $346  miffion  annually. 

OSHA  has  calculated  Ike  maximum 
impact  en  profits  of  the  revised 
standard,  asanniag  a  worst  case  where 
contractors  woidd  bear  all  of  the  costs. 
Due  to  the  incremental  costs,  the  largest 
potential  impact  of  the  proposed 
standard  would  be  en  Masionry  and 
Stonewoik  wMtdi  could  experience  a  55 
percent  decline  in  return  on  assets,  from 
6.5  percent  to  2.9  percent.  OSHA  has 
also  estimated  the  potential  impact  on 
output  and  eraployment.  The  impacts 
are  expected  to  be  quite  small  for  all 
industries  except  Masonry  and 
Stonework  where  there  is  potential  for 
output  and  emptoyment  declines  of 
about  2.65  percent 

The  revised  standard  would  be  more 
protective  than  is  the  current  standard. 
Full  compliance  with  the  present 
Subpart  Q  would  prevent  an  estimated 
47  fatalities,  2.2S9  lost  workday  injuries, 
and  1,680  nonlost  workday  injuries 
annually.  Full  compUance  witfi  the 
revised  standard  would  prevent  an 
additional  74  fatalities.  1,556  lost 
workday  injuries  and  1.469  nonlost 
workday  injuries  aimnally. 

RegukUory  Flexibility  Aaaesamait 

OSHA  has  evahiated  the  expected 
coet  of  compliance  for  small  entities.  For 
the  purpose  of  this  analysis,  a  small 
entity  has  been  defined  as  a  firm  having 
nine  or  fewer  employees.  Approximately 
82  percent  of  the  affected  firms  would 
fall  within  ftA»  size  category.  OSHA  has 
estimated  that  even  in  Masonry  and 
Stonework,  where  tfie  impact  is 
potentially  the  greatest,  the  cost  per  firm 
would  be  approximate^  $339  for  the 
smallest  size  class.  In  addition,  the 
standard  would  not  require  large  capital 
expenditures  or  any  sort  Oat  would  put 
sniall  firms,  wtfli  limttad  access  to  funds, 
at  a  relative  disadvantage-  Nor  is 
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special  techijucal  expertise  required  for 
compliance  fliat  would  be  beyond  the 
resources  ollsmall  firms. 

For  the  above  reasons,  and  pursuant 
lo  the  Regulatory  Flexibility  Act  OSHA 
certifies  thdt^  while  the  revised  standard 
may  affect  a  substantial  number  of 
small  entitiss.  it  is  not  expected  to  have 
&  significant  economic  impact  for  these 
small  entities. 

Enviroamenktl  Impact  Assessment- 
Finding  of  li/p  Significant  Impact 

This  standard  has  been  reviewed  in 
accordancejtnth  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1^  (42  U.S.C.  4231  e/  seq.]. 
the  guidelinielB  of  the  Council  on 
Environmei^l^l  Quality  (C£Q)  (40  CFR 
Part  1500).  t^d  OSHA's  DOL  NEPA 

I CPR  Part  11).  As  a  result 
w.  the  Assistant  Secretary 
B  determined  that  the 
vould  have  no  significant 
environmental  impact. 

The  revisMns  consist  primarily  of 
work  practic^  and  procedures, 
including  reoiirements  for  reinfordng 
steel,  concrete  placement,  equipment, 
formwork.  p|iiecast  concrete,  and 
masonry  construction.  In  addition  the 
revisions  include  a  clarification  of  the 
language  of  jtlie  subpart  to  eUminate 
ambiguitiesJ  tminformative  provisions, 
and  redundancies  found  in  the  existing 
S  the  extent  that  these 
lures  are  in  place  and  are 
.io  daily  construction 
operations,  ihe  potential  for 
occupational  [accidents  and  injuries  will 
be  reduced  itd  the  safety  of  the 
workplace  v»Ul  be  enhanced.  These 
changes  wil^  pot  affect  the  environment 
outside  the  ^rkplace  and  are  generaUy 
excluded  under  Subpart  B.  S  11.10  of  the 
DOL  NEPA  <<iegulations  (29  CFR  Part  11) 
because  theyiare  unlikely  to  influence 
air.  water  or*  Soil  quality,  plant  or  animal 
life,  the  use  of  land  or  other  aspects  of 
the  environqient. 

Although  sctivities  in  the  vicinity  of 
construction  work  as  well  as  the 
disposal  of  materials  removed  from 
constraction  sites  may  'end  to  impact  on 
the  local  eni|i^nment,  there  is  no  reason 
to  believe  thprt  there  will  be  any  adverse 
impact  on  air.  water  or  soil  quidity 
beyond  what  will  ordinarily  occur  bom 
such  construction  operations.  That  is, 
the  revisions  Will  not  alter  the  nature  of 
these  operations,  nor  further  affect  the 
makeup  or  disposal  of  the  material 
generated  or|  temoved  during  concrete 
and  masonry  construction  work. 

V.  OMBV  ApiHoval  Under  the 
Paperwork  Reduction  Act 

This  subpaft  contains  a  collection  of 
information  in  {  ig2e.703(a)(3).  This 


standards, 
safety  proc 
integrated  ii 


provision  requires  employers  to 
maintain  a  copy  of  their  formwork  plans 
at  the  job  site.  OMB  has  reviewed  this 
collection  and  approved  it  through  June 
1991.  The  approval  number  is  1218-0095. 

VL  State  Plan  Raqulraments 

The  25  States  with  their  own  OSI^IA- 
approved  occupational  safety  and 
health  plans  must  review  dieir  existing 
standard  within  six  months  of  the 
publication  date  of  the  final  standard  or 
show  OSHA  why  there  is  nb  need  for 
action,  e.g.,  because  an  existing  State 
standard  covering  this  area  is  already 
"at  least  as  effective"  as  the  revised 
Federal  standard.  These  States  are: 
Alaska.  Arizona.  California.  Connecticut 
(State  and  local  government  workers 
only).  Hawaii.  Indiana,  Iowa.  Kentucky. 
Maryland,  Michigan,  Minnesota, 
Nevada,  New  Mexico.  New  York  (State 
and  local  government  workers  only), 
North  Carolina.  Oregon.  Puerto  Rico, 
South  Carolina.  Tennessee.  Utah. 
Vermont.  Virginia.  Virgin  Islands. 
Washington  and  Wyoming. 

list  of  Subjects  in  29  CFR  Part  1926 

Concrete  placement  Construction 
safety.  Formwork.  Masonry 
Construction.  Occupational  safety  and 
health.  Precast  concrete. 

Vn.  Authority 

This  document  was  prepared  under 
the  directon  of  John  A.  Pendei:gras8. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor.  Third  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Accordingly,  pursuant  to  sections  4, 6, 
and  8  of  the  Occupational  Safety  and 
Health  Act  of  1970  (84  Stat.  1593,  29 
U.S.C.  853, 655,  and  657);  section  107  of 
the  Contract  Work  Hours  and  Safety 
Standards  Act  (38  Stat  96, 40  U.S.C. 
333);  Secretary  of  Labor's  Order  No.  9- 
83  (48  FR  35736);  and  29  CFR  Part  1911. 
Subpart  Q  of  Part  1926  of  Title  29  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

Signed  at  Washington.  DC  this  10th  day  of 
June  1988. 

John  A.  Pendeigrass. 
Assistant  Secretary  of  Labor. 

Part  1928  of  Title  29  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART1926-(AMENDED] 

1.  By  revising  Subpart  Q  of  29  CFR 
Part  1926  to  read  as  follows: 


Subpart 


1926.700    Scope,  ^iplicatioR.  and  definitiom. 

applicable  lo  iUsnibiMrt 
192&701    General  raquireaMnU. 

1926.702  Requiraments  for  equipment  and 
tools. 

1926.703  Requirements  for  cast-in-place 
concrete. 

102&7O«    Requirementi  for  precast  concreie. 

1926.705  Requirements  for  iifl-elab 
operatioas. 

1926.706  Requirements  for  masooiy 
construction. 

Appendix  A  lo  Subpart  Q— Kefaraaoes  lo 
Subparts  of  Part  im 

Sub^  O-Concrele  and  Maaonry 
Conelrucllon 

Autbaiity:  Sec.  107,  Contract  Woii  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C  333);  Sees.  4. 6.  and  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C  663, 855,  and  057):  Secretary  of 
Ubor-s  Oder  No.  12-71  (36  FR  8754).  8-78  (41 
FR  2S0SS).  or  »-«3  (48  FR  3536).  as  applicable: 
and  29  CFR  Part  1911. 

81626.700   8cep»applcaMon,and 
datlnlUoiia  appMcabIa  lo  iWs  subpart. 

(a)  Scope  and  application.  This 
subpart  sets  forth  requirements  to 
protect  all  construction  employees  from 
the  hazards  associated  with  concrete 
and  masonry  construction  operations 
performed  in  workplaces  covered  under 
29  CFR  Part  1928.  In  addition  to  the 
requirements  in  Subpart  Q,  other 
relevant  provisions  in  Parts  1910  and 
1928  apply  to  concrete  and  masonry 
construction  operations. 

(b)  Definitions  appiicabie  to  this 
subpart  In  addition  to  the  definitions  set 
forth  in  §  1926.32.  the  following 
definitions  apply  to  this  subpart. 

(1)  "Bull  float"  means  a  tool  used  to 
spread  out  and  smooth  concrete. 

(2)  "Formwork"  means  the  total 
system  of  support  for  freshly  placed  or 
partically  cured  concrete,  including  the 
mold  or  sheeting  (form)  that  is  in 
contract  with  the  concrete  as  well  as  all 
supporting  members  including  shores, 
reshores,  hardware,  braces,  and  related 
hardware. 

(3)  "Lift  slab"  means  a  method  of 
concrete  construction  in  which  floor, 
and  roof  slabs  are  cast  on  or  at  ground 
level  and,  using  jacks,  lifted  into 
position. 

(4)  "Limited  access  zone"  means  an 
area  alongside  a  masonry  wall,  which  is 
under  construction,  and  which  is  clearly 
demarcated  to  limit  access  by 
employees. 

(5)  "Precast  concrete"  means  concrete 
members  (such  as  walls,  panels,  slabs, 
columns,  and  beams)  which  have  been 
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fopned,  cast,  and  cured  prior  to  final 
placement  in  a  structure. 

(6)  "Reshoring"  means  the 
constroction  operation  in  wfaicfa  shoring 
equipment  (also  called  reshoies  or 
reshoring  equipment)  is  placed,  as  tiie 
original  forms  and  shores  are  removed, 
in  order  to  support  partially  cured 
concrete  and  construction  loads. 

(7)  "Shore"  means  a  supporiing 
member  that  resists  a  compressive  force 
imposed  by  a  load. 

(8)  "Vertical  slip  forms"  means  forms 
which  are  jacked  vertically  during  the 
placement  of  concrete. 

§  1926.701    Qansral  raquimiMnls 

(a)  Construction  loads.  No 
construction  loads  shall  be  placed  on  a 
concrete  structure  or  portion  of  a 
concrete  structure  unless  the  employer 
determines,  based  on  information 
received  from  a  person  who  is  qualified 
in  structural  design,  that  the  structure  or 
portion  of  the  structure  is  capable  of 
supporting  the  loads. 

(b)  Reinforcing  steel.  All  protnidixtg 
reinforcing  steel  onto  and  into  wdiich 
employees  could  foil,  shall  be  guarded 
to  eliminate  the  hazard  of  impalement. 

(c)  Post-teasioning  operations.  (1)  No 
employee  (except  those  essential  to  the 
post-tensioniog  operations)  shall  be 
permitted  to  be  behind  the  jack  during 
tensioning  operations. 

(2)  Signs  and  barriers  shaQ  be  erected 
to  Umit  enqiioyee  access  to  the  post- 
tensioning  area  during  tensioning 
operations. 

(d)  Riding  concrete  bucketM.  No 
eofiayee  shall  be  permitted  to  ride 
concrete  buckets. 

(e)  Working  under  loads.  (1)  No 
employee  shall  be  permitted  to  work 
under  concrete  budcets  %rfaile  budcets 
are  being  elevated  or  lowered  into 
positioB. 

(2)  To  the  extent  practicaL  elevated 
concrete  buckets  shaH  be  rooted  so  that 
no  employee,  or  the  fewest  number  of 
employees,  are  exposed  to  the  hazards 
associated  with  falling  concrete  buckets. 

(f)  Personal  protective  equipment  (1) 
No  employee  shall  be  permitted  to  apply 
a  cement,  sand,  and  water  mixture 
through  a  pneumatic  hose  unless  the 
employee  is  wearing  protective  head 
and  face  equipment. 

(2)  No  emidoyee  shall  be  permitted  to 
place  or  tie  reinforcing  steel  more  than 
six  feet  (1.8  m)  above  aqy  adjacent 
working  surface  unless  ^  empli^ee  is 
protected  by  the  use  of  a  salety  belt  or 
equivalent  fall  protection  miMilii^  the 
criteria  of  Subpart  E  of  this  part 


§1926.701 


(a)  Bulk  cement  storage.  (1)  Butte 
storage  bins,  containers,  and  silos  shall 
be  equipped  with  tfie  follewing: 

(i)  Conical  or  tapered  bottoou;  «ad 
(ii)  Mechanical  or  pneumatic  means  of 
starting  the  ftow  of  material 

(2)  No  employee  shall  be  permitted  to 
enter  storage  facilities  unless  the 
ejection  system  has  been  shut  down, 
lockei'i  out.  and  tagged  to  indicate  that 
the  ejection  system  is  not  to  be 
operated. 

(b)  Concrete  mixers.  Concrete  mixers 
with  one  cubic  yard  (.8  m*)  or  larger 
loading  skips  shall  be  equipi>ed  with  the 
foDowing: 

(1)  A  mechanical  device  to  dear  the 
skip  of  materials;  and 

(2)  Guardrails  installed  on  each  side 
of  the  skip. 

(c)  Power  coacrete  trowels.  Powered 
and  rotating  type  concrete  troweling 
machines  that  are  manually  giaded  shall 
be  equipped  with  a  control  switch  that 
will  automatically  shut  off  the  power 
whenever  the  hands  of  the  operator  are 
removed  from  the  equipment  handles. 

(d)  Concrete  bugles.  Concrete  bti^gy 
handles  shall  not  extend  beyond  the 
wheels  on  either  side  of  the  buggy. 

(e)  Concrete  pumping  systems.  (1) 
Concrete  pumping  systems  using 
discharge  pipes  shall  be  provided  with 
pipe  supports  designed  for  100  percent 
overioad. 

(2)  Conqiressed  air  hoses  used  on 
concrete  pumping  system  shall  be 
provided  wiA  positive  foil-safe  joint 
coimectors  to  prevent  separation  of 
sections  when  pressurized. 

(f)  Concrete  bucket  (1)  Concrete 
buckets  equipped  with  hydraulic  or 
pneumatic  gates  shall  have  positive 
safety  latches  or  similar  salety  devices 
instafled  to  prevent  premature  or 
accidental  dumping. 

(2)  Concrete  buckets  shall  be 
deisigned  to  prevent  concrete  from 
hsAgiog  up  on  top  and  the  sides. 

(g)  Tremies.  Sections  of  tremies  and 
similar  concrete  conveyances  shall  be 
secured  with  nvire  rope  (or  equivalent 
materials  in  addition  to  the  regular 
couplings  or  connections. 

(h)  Bull  floats.  Bun  float  handles,  used 
where  they  might  contact  energised 
electrical  cowduclors.  sheH  be 
constructed  of  nonconductive  material 
or  insulated  with  a  nonconductive 
sheath  whose  electrical  and  mechanical 
characteristics  provide  the  equivalent 
protecttoa  ef  a  handle  coostnictod  of 
nonconductive  materiel 


(i)  Masonry  saws.  [1]  Masonry  saws 
shaH  be  guaitled  witib  a  semicircular 
enclosure  over  the  blade. 

(2)  A  method  for  retainiiig  blade 
fragments  shall  be  incorporated  in  (he 
design  of  the  semicircular  endosure. 

(j)  Lockout/Tagout  Procedures.  (1)  No 
employee  shaU  be  permitted  to  perfonn 
maintenance  or  repair  activity  on 
equipment  (such  as  compressors, 
mixers,  screeiw  or  pumps  used  for 
concrete  and  masonry  construction 
activities)  where  the  inadvertent 
operation  of  the  equipment  couM  occar 
and  cause  injury,  unless  all  potentially 
hazardous  energy  soeroes  have  been 
locked  out  and  tagged. 

(2)  Tags  shall  temd  Do  Not  Start  or 
similar  language  to  faidicate  that  the 
equipment  is  not  to  be  operated.  i 

11926.703   Requirsmsnte  for 


[a]  General  requirements  for 
formwork.  (1)  Formwork  shall  be 
designed,  fabricated,  erected,  supported, 
braced  and  maintained  so  that  it  will  be 
capable  of  supportii^  without  failure  all 
vertical  and  lateral  loads  that  may 
reasonably  be  anticipated  to  be  upfitied 
to  the  formworL  Fonnwock  which  is 
designed,  fobricated.  erected,  supported, 
braced  and  maintained  in  confennance 
with  the  Appendix  to  this  section  will  be 
deemed  to  meet  the  requiremente  of  this 
paragraph. 

(2)  Drawiogs  or  plans,  indoding  all 
revisions,  for  the  jack  layout,  fonnwork 
(induding  shoring  equipment),  working 
decks,  anl  acafiidds.  shall  be  availaUe 
at  the  jobsite. 

db]  Shoring  and  reshoring.  (1)  All 
shoring  equipment  (indoding  eqoipoMnt 
used  fai  rnhoring  operations)  shall  be 
inqmcted  prior  to  ersction  to  determine 
that  Ate  equipment  meeto  the 
requireasente  specified  in  the  formwork 
drawings. 

(2)  Shoring  equipment  found  to  be 
damaged  SDch  that  ito  strength  is 
reduced  to  less  than  that  required  by 
S  192e.708(aXl)  ahaU  not  be  used  for 
shoring. 

(3)  &ected  shoring  equipment  shall  be 
inspected  immediatdy  prrar  ta  dtaing. 
and  immediately  after  concrete 

(4)  Sheriag  equipment  thet  is  found  to 
be  damaged  or  weakened  after  erection, 
such  dmtite  strength  is  reduced  to  less 
than  that  rsqeired  by  { l«as.708(a)(1). 
shall  be  immediately  reinforced. 

(5)  The  siUa  far  sharing  dwH  be  sound, 
rigid,  and  capdtle  of  carryii^  the  { 
maximum  intended  load. 

(6)  All  base  plates,  shore  heads, 
extension  devices,  and  adjustment 
screws  shall  be  in  firm  contact,  and 


iLknl 


ts 


secuBBd  when  oecaMaiy.  with  Ihe 
foundation  anlithe  Conn. 

(7)  fiooM^lMdsan  shore  kemit  mi 
similar  MabcLi  eUl  he  praUbiled 
unless  these  midmbera  have  heen 
desifned  for  s«0h  k»ding. 

(8J  VVRenev^ij  sin^v  post  shores  are 
used  one  on  tob  of  another  (Beied).  (be 
employer  shall  ^omply  widi  the 
following  spectfic  requirements  in 
additioa  to  thej  general  lequrements  for 
fomwodc 

(i)  The de8igM«rihe  shoring  shall  be 
prepared  fay  a  dualified  designer  and  the 
erected  shOTinfuiaB  be  impected  by  an 
engineer  qualified  in  stnictwal  des^ 

(ii)  The  singl^post  shores  shaU  be 
vertically  al 

(iii)  The  singly  post  sfaoces  shall  be 
spliced  to      ^        •    •• 

(iv)  ne  aiqgb  peat  shoraa  shall  be 
adequately  br^^  in  two  mutually 
perpendicular  arecBons  at  the  sj^ice 
level.  Eadi  tieii  fhal!  also  be  (fiagcmally 
braced  in  the  <Hnie  two  direcUoas. 

(9)  Adjustnai  A  of  single  post  shores  to 
raise  formworif  duU  not  be  nude  afier 
the  placeauBlffcoacrete. 

(M)  Reskori^  ahaU  be  erected,  as  the 
original  foms  mkI  shines  aae  reanved. 
whenever  the  mncrete  is  required  to 
support  leads  »  excess  of  its  capacity. 

(c)  Vertica/^ip/bnns.  (Ijllie  steel 
rods  or  pipes  oH  w^ch  jacks  c&mb  or  by 
which  the  bmu  are  lifted  shaU  be — 

(i)  SpeciricalUr  designed  for  Omt 
purpose;  and 

(ii)  Adequate^  braced  where  not 
encased  in  conoete. 

(2)  Forms  shall  be  designed  to  prevent 
excessive  distoetion  of  the  structiue 
during  the  jackJLug  operation. 

(3)  All  vertical  slip  forms  shall  be 
provided  with  staffolds  or  work 
platforms  wher9  employees  are  required 
to  work  or  pasl. 

(4)  Jacks  and  vertical  supports  shall 
be  positioned  in  such  a  manner  that  the 
loads  do  not  exceed  the  rated  capacity 
of  the  jacks. 

(5)  The  jackal  or  other  lifting  devices 
shall  be  providieKl  with  mechanical  dogs 
or  other  automatic  holding  devices  to 
support  the  Hip  forms  whenever  failure 
of  the  power  supply  or  lifting 
mechanism  occurs. 

(6)  The  form  cltructure  shall  be 
maintained  wi^iin  all  design  tolerances 
speciHed  for  pltimbness  during  the 
jacking  operation. 

(7)  The  pred^^rmined  safe  rate  of  lift 
shall  not  be  exceeded. 

(d)  Reinforcii^  steel.  (1)  Reinforcing 
steel  for  walls,  [piers,  columns,  and 
similar  vertical  Structures  shall  be 
adequately  supported  to  prevent 
overturning  and  to  prevent  collapse. 

(2)  Employers  shall  take  measures  to 
prevent  unrolled  wire  mesh  from 
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recoiliag.  Such  awasuies  mmg  iodude. 
but  are  not  limited  to.  aeo«ih«  each  end 
of  the  roll  OP  tiuaiqg  over  the  roH 

(e)  Mmaovali^foimMnrk.  (1)  Fonas 
and  shores  (except  those  used  for  ^bs 
on  grade  ai^  slip  Conns)  shall  net  be 
removed  until  the  eiqdoyn  detemines 
that  the  concrete  has  gained  ^ulBrifnt 
strength  to  support  its  weighland 
superimposed  loads.  Sadi  determination 
shall  be  based  on  conyliance  with  oae 
of  the  fdlowing: 

(i)  The  plans  and  specifications 
stipulate  conditions  for  removal  of  forms 
and  shores,  and  such  conditions  have 
been  followed,  or 

(ii)  Tbe  concrete  has  been  property 
tested  witti  an  approiniate  f^STWL 
standard  test  metfiod  designed  to 
indicate  tfie  concrete  compressive 
strength,  and  the  test  rendto  indicate 
that  the  oaocrete  has  gained  sirffident 
strengA  to  support  its  wei^t  and 
superiaapoaed  loads. 

(2)  Reshoring  shall  not  be  removed 
until  the  concrete  being  supported  has 
attained  adequate  stieiig^  to  suiqwrt  its 
weight  aad  ail  loads  in  plttoe  upoB  tt. 


Appaodbc  to  §  mt-TOfaKI) 

Gsnocal  RegvifMMMto  A 

(This  AppenAc  ia  row  mmi4atorf.) 

This  appentfx  senres  as  ■  non-owndatcMy 
guideline  to  assist  employen  in  oomp^ing 
witn  tns  fomwertc  rsqnireineirts  in 
§  1026.703(8^1).  Foranrailc  wUch  has  been 
designed,  fabiketed.  erected,  braced, 
supported  aad  autataiMd  in  ecwmlaMLe 
with  SectioM  e  and  7  of  tiw  American 
National  Standard  for  Construction  and 
Demolition  Operations— Concrete  and 
Masonry  Work.  ANSI  A10.9-ige3,  shall  be 
deemed  to  be  in  compliance  witli  the 
provision  of  S  192e.703(a)(l). 
(Information  collection  requirements 
contained  in  paragraph  (a)(2)  were  approved 
by  the  Office  of  Management  and  Budget 
under  control  numt>er  1218-0095) 

S  1926.704    Requirafflento  for  precast 


(a)  Precast  concrete  wall  units, 
structural  framing,  and  tilt-up  wall 
panels  shall  be  adequately  supported  to 
prevent  overturning  and  to  prevent 
collapse  until  permanent  connections 
are  completed. 

(b)  Lifting  inserts  which  are  embedded 
or  oUierwise  attached  to  tilt-up  precast 
concrete  members  should  be  c^wble  of 
supporting  at  least  two  times  the 
maximum  intended  load  applied  or 
transmitted  to  them. 

(c)  Lifiting  inserts  which  are 
embedded  or  otherwise  attached  to 
precast  concrete  members,  other  than 
the  tilt-up  members,  shall  be  capable  of 
supporting  at  least  four  times  the 
maximum  intended  load  applied  or 
transmitted  to  them. 


(d|         ^ 

of  supporting  at  iaaal  five  lines  the 
majdmun  iateMiBd  wad  applied  or 
transmitted  to  Ae  tSVag  hardware. 

(e)  No  envloyee  shall  be  panaitted 
under  preoaat  imaiiwte  fmmhm  being 
lifted  or  lilted  sato  poiilka  except  those 
employees  leqaired  far  ihe  election  of 
those  neasbers. 


In  ad^Hoo  to  the  general 
requireaMOts  of  this  Subpart  employers 
engaged  fai  lift-slab  operations  shaU 
comply  srith  tiw  exialiBg  spedfic 
require  maete  far  Wl-slab  operations 
whidi  are  presoribed  in  MtSl  M0.9- 
1970.  inese  requirenenta.  found  in 
Section  tl  of  the  American  National 
Standard  Safety  Requirements  for 
Concrete  Construction  and  Masonry 
Work.  ANSI.  AHUt-Igm,  am  reprinted 
fo  the  Appendix  to  this  sectioa  fo 
addition.  Ihete  are  appUable 
reqaireflMOte  in  i  IftaajOS  (a)  and  (b)  of 
the  CaastRKUoe  Safety  aad  Health 
Standards  which  apply  to  jachs  ia 
genesaL  and  jacks  aaed  specifically  in 
lift-slab  constnictioa. 

Appendix  to  §  19e«.7«B—IJft-SUb 


(Rapitolad  hoM  ANSI  Aliua-IOT) 

(ThJs  AppendixhMandataiy.f 
Section  It  UftSId^  Operatioas 

11.1  General.  The  safiety  roqaifeneiils 
and  recommendations  in  Section  11  apply 
specifically  to  lifl-slab  construction 
operations. 

11.2  Design  and  Planning.  Lift-slab 
operations  shall  be  designed  and  planned  l>y 
a  qualified  professional  engineer  or  architect 
Such  plans  and  designs  slull  include  detailed 
instructions  and  sketches  indicating  the 
prescribed  method  of  erection. 

11.3  )aclung  Equipment 

11.3.1  .  )aclcing  equipment  shall  not  be 
loaded  beyond  its  safe  woricing  capacity,  and 
then  threaded  rods  and  other  membera  that 
transmit  loads  to  the  jaclcs  shall  have  a 
minimum  safety  factor  of  2.5.  )acl(ing 
equipment  used  in  lift-slab  operations  shall 
meet  the  criteria  in  11.3.1  through  11.3.4. 
(Note:  ANSI  has  interpreted  this  provision  to 
mean  ttiat  the  safety  factor  of  2.5  must  be  met 
for  all  jacking  components  such  as  jacks, 
threaded  rods,  lifting  nuts,  lifting  angles,  as 
well  as  shearheads,  columns  and  footings). 

11.3.2  jacks  shall  be  so  designed  and 
installed  so  that  they  will  not  continue  to  lift 
when  overloaded. 

11.3.3  jacks  shall  be  installed  with  a 
safety  device  which  will  enable  them  to 
continue  to  support  the  load  in  any  position 
should  the  jack  malfunction  and  lose  its 
lifting  ability. 

11.3.4  The  maximum  number  of  manually- 
controlled  jacks  on  one  slab  shall  be  limited 
to  14,  and  in  no  event  simuld  the  number  be 
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too  great  to  pernpt  the  operator  to  maintain 
the  slab  level  tvithin  specified  tdwances. 

11.4.   Uniform  Lifting.  Jacking  operations 
shall  be  synchronized  in  such  a  manner  as  to 
insure  even  and  uniform  lifting  of  the  slab. 
During  lifting,  all  points  of  the  slab  iupport 
shall  be  kept  within  one-half  indi  of  that : 
needed  to  maintain  the  slab  in  a  level 
position.  If  leveling  is  automatically 
controlled,  a  device  shall  be  installed  which 
wrill  stop  the  operation  when  the  one-half- 
inch  tolerance  is  exceeded  or  when  there  is  a 
malfunction  in  the  jacking  system.  If  level  is 
maintained  by  manual  controls,  such  controls 
shall  be  located  in  a  central  location  and 
attended  by  a  trained  operator  while  Ufting  is 
inprogreas. 

11.5    Falling  Hazard.  No  one  shall  be 
permitted  under  the  slab  during  jacking 
operations.  (Note:  ANSI  has  interpreted  this 
provision  as  follows:  "No  one  is  permitted  in 
the  building  during  jacking  operations  except 
those  employees  required  for  the  jacking 
operation  and  to  secure  slabs. 

9 1926.706    R«qulrwiwnU  tar  mMonryj 
cuiwIiiicMoo. 

(a)  A  limited  access  zone  shall  be 
established  whenever  a  masonry  wall  is 
being  constructed.  The  limited  access 
zone  shall  confirm  to  the  following. 

(1)  The  limited  access  zone  shall  be 
established  prior  to  the  start  of 
construction  of  the  wall. 

(2)  The  limited  access  zone  shall  be 
equal  to  the  height  of  the  wall  to  be 
constructed  plus  four  feet,  and  shall  run 
the  entire  length  of  the  wall. 

(3)  The  hmited  access  zone  shall  be 
established  on  the  side  of  the  wall    ; 
which  will  be  unscaffolded.  I 


(4)  The  limited  access  sone  shall  be 
restricted  to  entry  by  employees  actively 
engaged  in  constructing  the  wall.  No 
other  employees  shall  be  permitted  to. 
enter  the  zone. 

(5)  The  limited  access  toab  shaU 
remain  in  place  until  the  wall  is 
adequately  supported  to  prevent 
overturning  and  to  prevent  collapse 
unless  the  height  of  wall  is  over  eight 
feet  in  which  case,  the  limited  access 
zone  shaU  remain  in  place  until  the 
requirements  of  paragraph  (b)  of  this 
section  have  been  met. 

(b)  All  masonry  walls  over  eight  feet 
in  height  shall  be  adequately  braced  to 
prevent  overturning  and  to  prevent 
collapse  unless  the  wall  is  adequately 
supported  so  that  it  will  not  overturn  or 
collapse.  The  bracing  shall  remain  in 
place  until  permanent  supporting 
elements  of  the  structure  are  in  place. 

Appendix  A  to  Subpart  Q— Xefetenoes  to 
Subpart  Q  of  Part  ISSS 

(This  Appendix  Js  non-mandatory.) 

The  following  non-mandatory  references 
provide  information  which  can  be  helpful  in 
understanding  and  complying  with  the 
requirements  contained  in  Subpart  Q. 

•  Accident  Prevention  Manual  for 
Industrial  Operations;  Eighth  Edition; 
National  Safety  Council. 

•  Building  Code  Requirements  for 
Reinforced  Concrete  (ACI 318-83). 

•  Formwork  for  Concrete  (ACI  SP-4). 

•  Recommended  Practice  for  Concrete 
Formwork  (AQ  347-78). 


•  Safety  Requiremeots  for  Concrete  and 
Masonry  Work  (ANSI  AlO.9-1983). 

•  Standard  Test  Method  for  Compressive 
Strength  of  CyUndrical  Concrete  Specimens 
(ASTMC3»«). 

•  Standard  Test  Method  for  Making  and 
Curing  Concrete  Test  Specimens  in  the  Field 
(ASTM  C31-65). 

•  Standard  Test  Method  for  Penetration 
Resistance  of  Hardened  Concrete  (A8TM 

caaa-ta). 

•  Standard  Tkst  Method  for  Cooqiressive 
Strength  of  Concrete  Cylinders  Cast  In-PIace 
in  Cylindrical  WkMn  (ASTM  C873-65). 

•  Standard  Method  for  Devekqiing  Eariy 
Age  Compressive  Test  Values  and  I'hrojecting 
Later  Age  Strengths  (ASTM  CBIS-BO). 

•  Recqtmnended  ftvctice  for  Iiupection 
and  Testing  Agencies  for  Concrete,  Steel  and 
Bituminous  Materials  as  Used  in 
Construction  (ASTM  B329-77). 

•  Method  of  Making  and  Curing  Concrete 
Test  Specimens  in  the  Laboratory  (ASTM 
ClBZ-88). 

•  Methods  of  Obtaining  and  Testing 
Drilled  Cores  and  Sawed  Beams  of  Concrete 
(ASTM  C42-87). 

•  Methods  of  Securing.  Preparing  and 
Testing  Specimens  from  Hardened 
Lightwei^  Insulating  Concrete  for 
Compressive  Strength  (ASTM  C513-8e). 

•  Teyt  Method  for  Comprehensive  Strength 
of  Li^tweight  Insulating  Concrete  (ASTM 
C49S-86). 

•  Method  of  Making,  Accelerating  Curing, 
and  Testing  of  Concrete  Compression  Test 
Specfanens  (ASTM  C6e4-81). 

•  Test  Method  for  Compressive  Strength  of 
Concrete  Using  Portions  of  Beams  Broken  in 
Flexure  (ASTM  Cll6-«8  (1980)). 

[FR  Doc.  88-13471  Filed  6-15-88;  8:45  am] 
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Order  Now!  ' 

The  United  States 
Government  Manual 
1987/88  i 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
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AgMcjrlfor  IntemaliOMi  OMvloMienl 
NOTICE^  "'""■ 

Agency  information  collection  activities  under  OUB 
227W 

Agricumjral  Marketing  Servic* 

RULES 

Lemony  grown  in  California  and  Arizona,  22647 

Agricu«|ir»  DepvtnMni 

See  Agricultural  Marketing  Service:  Fanners  Home 

Adninistration 

Alcohol,  Tobacco  and  Flnmmm  Bhtmu 

raOPOSf^  RULES 
Alcoholii:  beverages: 
Wine,  distilled  spirits,  and  malt  beverages— 
Advertising  and  labeling;  use  of  "light"  (lite),  22878 

Army  DapartaMnt 

NOTICES; 
MeetingBt 
Scie^^  Board.  22691 
(2  documents) 

™'"pilSi2?F  ^^*^  Handicapped.  Committee  for 

See  ConMnittee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 
I. 
Coast  CUard 

RULES      ll 

Regattas  and  marine  parades: 

Connecticut  River  Raft  Race,  22861 

Fourth  of  July  Celebration.  22851 

Port^^di  Pbwer  Boat  Regatta.  22651 
*^P^i^JMid  recordkeeping  reqnirements,  22660 

Regattas|  ^nd  marine  parades: 
Delaware  River.  22660 

Commer^  Department 

See  Inteittational  Trade  AdministraUon;  National  Oceanic 
and  atmospheric  Administration 

CommittlBie  for  Purchase  From  the  Blind  and  Other 
SevMely  Handicapped 

NOTICES 

Procurement  list.  1088: 
Additions  and  deletions.  22688 
(2  donuments) 

Committ^  for  the  Implementation  of  TesIHe  Ayaements 

Cotton,  w»ol.  and  man-made  textiles: 
Oominucan  Republic;  correction.  22762 

CommodHy  Futures  Trading  Commission 

proposed!  RULES 

IVvacy  Aat;  implementation.  22660 

NOTICES     ! 

Privacy  Aat;  systems  of  records.  22888 


Conservation  and  Renewable  Energy  Office 
Nonctt 

Grants:  availability,  etc.: 

District  heating  and  cooling  technology  development. 

Defense  Department 

See  also  Army  Department 
RULES 

Freedom  of  Information  Act  implementation: 

Correction,  22649 
Oi*ganizatian.  functions,  and  authority  delegatioBs: 

Director  of  Administration  and  Management.  22649 
Personnel:  " 

Voluntary  education  program  in  overseas  areas.  228M  • 

PROPOSEORULES  ^  ^^.  ,._ 

Federal  Acquisition  Regulation  (PAR): 
-Contractor rec(»ds retention.  23M)5  .    >7  ui^.    -. 

NOTICES. 

Acquisition  regulations: 
Data  acquired  from  contractors  under  defense  contracts. 
:■:  k     22680       .  .       . 

Me^ings:.       ..  ..4.;.-,,    ,  ..jx  •,.,..  .,    .  .. ;  ,...,':  .'.,     '  ; 
Strategic  Defense  InUiative  Advisory  Commiltee,  22690 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Pablo.  Gil  E..  M.  D.,  22742 
Vila-Balzac,  Gilberto,  M.  D..  22743 

Economic  Regulatory  Admbtistration 

NOTICES 

Consent  orders: 

Anchor  Gasoline  Corp.  et  al^  22604 

Enron  COrjr..  22701 

Meadows  Realty  Co.  et  aL.  22706  ■•   1. 

Natural  gas  exportation  and  importation: 

MidCon  Sales,  Inc.,  correction,  22708 

Portland  General  Electric  Co,  22706 

Tarpon  Gas  Marketing  Ltd,  22707 

Union  Gas  Ltd.,  22707 

Woodward  Marketing,  Inc^  22700 
Powerplant  and  industrial  fuel  use;  new  electric  powerplant 
coal  capability;  compliance  certifications: 

Gas  Alternative  Systems.  Int.  22708 

Employment  and  Training  Administration  ' 

NOTICES 

Adjustment  assistance: 

Carpentertown  Coal  &  Coke  et  al..  22745 
)ob  Training  Partnenbip  Act: 
Indian  and  Native  American  employment  and  training 
programs — 
Designation  procedures  for  grantees;  proposed,  22746 

Employment  S|andards  Administration    -    ^.  .»    .. 

•WTICES  .^^  i.Ur'%V- 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 

22744 
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EmrgyDapivtmMit- .  .[...  :  ..j -■•i-j^-'iiiq^V-^- 

Seealao  CoiwervaUon  and  Renewable  Enecgy  OfflC*     ^'ft/-<,c^^  • 

Economic  Regulatory  Admini«tration:  Energy  .  •«  ' 

Information  Administration;  Energy  Research-Officw  . 

Federal  Energy  Regulatory  Commission;  Hearings  and 

Appeals  OfTice.  Energy  Department 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangementti 
22691-22692 
(7  documents] 
Environmental  statements:  availability,  etc.: 

Superconducting  super  collider,  22693 
Grants  and  cooperative  agreements;  availability,  etc.: 
Energy  Education  Services,  Ina,  22603  ,  ^^.^.^^^  -  J*^^: 

Energv  hlfornwttoii  Admiotetratidn  ^  *-      '-''^ 

iKjrncES 

Agency  information  collection  activities  under  OMB  reyiew, 
22709  ■  "V  ./^; 

Energy  Research  Offic* 

NOTICES 

Meetings: 
High  Energy  Physics  Advisory  Panel.  22710 

Emrtrofmiental  Protection  Agency 

NOTICES 

Environmental  statements;  availability,  eta: 
Comment  avaUability.  22726 
Weekly  receipts,  22727  i 

Executive  Office  of  ttie  President 

See  Trade  Representative,  Office  of  United  States 

Export  Administotrtion 

See  bitemational  Trade  Administration 

Farm  Credit  Administration        1 

NOTICES  I 

Meetings;  Sunshine  Act,  22761 

Farmers  Home  Administration 

PROPOSED  RULES 
Program  regulations: 
Guaranteed  farm  loan  program— 
Lender  participation,  22764 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

General  Electric:  correction,  22647 
PROPOSED  RULES 

Airworthiness  directives: 
Boeing,  22857,  22659 
(2  documents) 
NOTICES 

Exemption  petitions;  summary  and  disposition.  22759 
Federal  Emergency  Management  Agency 

RULES  . 

Flood  insurance;  communities  eligible  for  sale: 
Iowa 
Correction.  22664  f 

NOTICES  ■' 

Meetings:  |  r^^^ 

National  Fire  Academy  Board  of  Visitors,  22727  -.-      - 
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Eleotriorate^uid  corpecalftre8atation>fittQft^..etc.: 

Kansas  Gas  ft  Electric  Co.  et  ^'•iJKmO 
Hydroelectric  applications.  22n2  -  :. 
Natural  gas  certificateMngsf  >^.r"- 

CNG  Transmiasion  Corp.  et  sL.  22713 

Trunkline  Gas  Co..  22715 
Natural  gas  companies: 

Certificates  of  public  convenience  and  necessity; 

applications,  abandonment  of  service  and  petitions  to  :; 
amend.  22712 
Senior  Executive  Service: 

Performance  Review  Board;  membership.  22717 

ApplicatioRB.  heatbiga^determinatioas,  etc.: 
Mississippi  River  Transmisalon  Corp..  22717 
Penn-York  Energy  Corp.<  22717 
Trunkline  Gsi  Co.,  22718  - 

Federal  Home  Loan  Bank  Board 

NOTICES 

Agency  information  collection  activities  under  OKffl  review. 

22728,  22729 
(4  documents) 
Receiver  appointments: 
American  Savings  ft  Loan  Association.  22729 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  22732.  22733 
(3  documents) 

Federal  Reserve  System 

••oncES  ■      ^^_ 

Agency  information  collection  activities  under  OMB  review. 

22734 
Meetings;  Sunshine  Act  22761 
(2  dtfcuments)   •  -  ■  , 

Food  and  Drug  Admlnistratloa 

NOTICES  .      .      ,  „  u 

Sulfamethazine;  National  Center  for  Toxicological  Research 
technical  report;  availability;  correction,  22762 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Contractor  records  retention,  23105 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Health  Care 

Financing  Administration 
••OTICES  J      ^,_ 

Agency  information  collection  activities  under  OMB  review. 

22734  ' 

Health  Care  Fmandhg  Administration 

RULES 

Medicaid  and  medicare:  - 

Health  care  facilities;  (skilled  nursing  and  intermediate 
care);  long-term,  22850 

Hearings  and  Appeals  Otfioe.  Energy  Department 

NOTICES  "     "        ■■'  '•••*' 

Cases  filed,  22718 
'     Decisions  and  orders.  22719,  22723 
[2  documents)    .,.-'■. 
Special  refund  procedures;  implementation.  22723 
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Infrtor O^iMtrtinwn ■    ^,,     >Y'>rv.  .    ^ 

See  Land  Management  Bureau;  KfflnaraU  TMianagement 
ServMie:  JJatiqnal  ParkiJSiwvkw .  ......    . . 

^[itemati^iMl  Devalopmwrt  Coopai^^  Aa^^ 

See  Agenjqy  for  International  DevelppmeotT"      . 

IntamathMial  Trade  AdmMstratid^i'.  . 

NOTICES 

Counterva  ling  duties: 

:  Welded  cartoh  iiteei  pipe  ahd.  tube  pfodiicta  frbm  ' 

MaliiyiBia,  2268^ 

Applications,  hearings,  determinations,  etc.: 
I       Geological  Survey  et  al..  22683 

Institute  of  Human  Origins  et  al.,  22683 
National  Aeronautics  and  Space  Administration  et  al 
22684 

Pennsyliuania  Muscle  Institute  et  al.,  22686 
•^^seai^Foundation  of  State  University  of  New  York. 

Univereji^  of  Texas  at  Arlington  et  al..  22687 

inferstate|6oirimerce  Ccmmlssibn 

NOTICES 
Motor  carolers: 

Comperifi|ated  intercorporate  hauling  operations.  22739 
Kailroad  ojperation.  acquisition,  construction,  etc.: 

Atchisotti  Topeka  &  Santa  Fe  Railway  Co..  22740 
Railroad  sehrices  abandonment: 

Southen^lRail way  Co.,  22741  ■    »• 

Justice  Oai^artment 

See  Drug  ^^forcement  Administration 

Labor  Department 

See  oysoEjitployment  and  Training  Administration: 

Employment  Standards  Administration:  Labor  Statistics 
Bureau:  Mme  Safety  and  Health  Administration: 

PfKxS^D  WLES^'  Safety  and  Health  Administration 

Freedom  ohnformation  Act:  implementation: 

^^JUngrm  f^e  schedule  and  administrative  guidelines.  22680 

Meetings:  i : 
Presidenlfc  Committee  on  the  International  Ubor 
Oigdi|i2ation.  22744 

Labor  Statistics  Bureau  ■ 

NOTICES 

Local  area  unemployment  statistics  procedures:  proposed 
I        change^  22749  .        .      *^    ^ 

Land  Management  Bureau 

RULES 

Minerals  m^tiagement: 
Onshore  ^H  and  gas  and  geothermal  leasing,  22814 

Environmenltal  statements:  availability,  etc.: 

Nevada  vrildemess  study  areas.  22736 
Management  framework  plans,  etc.: 

Montana,  1 22735       . 
Meetings:    ll 

Helicopte^i  and  motorized  vehicles  use  In  gathering  wild 

horseSiand  burros.  22736  . 

Salmon  Oittrict  Grazing  Advisory  Board.  22737 
Realty  actions:  sales,  leases,  etc.: 
Oregon.  22^37 

Withdrawallund  reservation  of  lands: 
Alaska.  2: ;3Z  .     . 


MyWme  Administration  :<;;../ 

NOnCCS      ..-        ••••:...•  r.'J;    ,,- :r     !  I  ,^>,  M^fl,'.- ' 

AppJications.  headings,  detanahnationa;  etc: 
Oceaii  Carriers,  Inc.  22759 
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Mine  Safety  and  HeaHh  AdmMstfation 

NOTICES 

Safety  standard  petitidRK; 
Charity  Coal  Co.,  Inc.,  22750 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf:  devdopment  operations 
coordination: 
Amoco  Production  Co.,  22738 

National  Aeronautics  and  Space  Administration 

raoraSEO  RULES 

Federal  Acquisition  Regulation  (FAR): 
Contractor  records  retention.  23105 

NOTICES 

Meetings: 
Aeronautics  Advisory  Committee.  22750 

National  Communications  System 

NOTICES 

Meetings: 
National  Security  Telecommunications  Advisory 
Committee.  22751       ■  • 

National  Credit  Union  Administration 

PROPOSED  RULES 

Federal  credit  unions: 
Membership  field  and  chartering  policy,  22656  '        ' 

National  Oceanic  and  Atmospheric  Administration   !l 

RULES  I 

Fisheries  conservation  and  management:  j 

Ocean  salmon  fisheries  off  coasts  of  Washington.  Oregon 
and  California,  22655  ♦ 

NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 
New  York,  22687 
Permits: 
Marine  mammals,  22687 


National  Park  Service 

NOTICES 

Meetings: 

Denali  National  Park  Subsistence  Resource  Commission, 
22738 

National  Science  Foundation 

NOTICES 

Agency  information  collection  activities  under  OMB  review 
22751 

Nudear  Regulatory  Commission 

NOTICES 

Environmental  statements:  availability,  etc.: 


Carolina  Power  ft  Light  Co..  22751  p. U 
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Yankee  Atomic  Electric  Co.,  22752 
Generic  letters  arrangements  with  the  Government  Printing 

Office  for  purchasing  service,  22753 
Meetings:  ..=..••..■ 

Reactor  Saf^uarda  Advisory  Committee,  22753 


VI 
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OccupatkMiai  Safety  and  Health  Administnrtioa 

NOTICES 

Meetings: 
Occupational  Safety  and  Health  Natkutal  Advisonr 
Committee,  22750 


Office  of  United  States  Trade  Representative 
See  Trade  Representative.  Office  of  United  States 

Postal  Service 

NOTICES 

Domestic  mail  classification  and  rate  schedules: 
Postal  money  orders;  imposition  and  restriction,  22753 

Public  Health  Service 

See  Food  and  Drug  Administration 

Securities  and  Exchange  Commission 

PROPOSED  mJLES 

Securities: 
Qffshore  offers  and  sales,  22661 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

22753 
Self-regulatory  organizations*,  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  22754 

MBS  Clearing  Corp.,  22757 

New  York  Stodc  Exdiange,  22757^ 
Applications,  hearings,  determinations.  etc~' 

Criterion  Asset  Backed  Income  Fund.  Ino.  22758 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Iinplementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

Monccs 

Korea:  patent  practices.  Investigation.  22758 

Transportation  Department 

See  Coast  Guard:  Federal  Aviation  Administration: 
Maritime  Administration 

Treasury  Department 

See  Alcohol.  Tobacco  and  Firearms  Bureau 


PartV  ^ 

Department  of  Defense,  General  Services  Adrntaistratlon. 
and  National  Oceanic  and  Atmospheric  Administration. 
23105 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Veterans  Administration 

RUUES 

Afudication:  pensions,  compensation,  dependency,  etcj 

Homeless  claimants,  22652 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
22760 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Agriculture,  Fanners  Hoaie  Administ-ation, 
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Rutes  and  Regulations 


Thk  atsion  of  ttw  FEDERAL  REGISTER 
^  '*y?°y  documwtehwino 

«>»0o;;.  o»  Federal  RaguMkma.  «itMi  it 

Ma  ■ 

0*  Fadwi  ReguMiona  it  aoM 

porii«MHleiN  of  Oooumama. 
^^^naw  booka  aia  isM  in  «ta 

liTBt  FEC^RAL  REGISTER  iaaua  of  aach 


DEPAR^QMENT 


OF  AGRICULTURE 


7CRll*artt10 

[toman  |lfig.61t] 


Of  HHMMIQ 

^ffkultural  Matkatiiig  Service, 
rale. 


Regulation  ns  eataUidiea 
the  quaiMty  of  fteah  GaWbndaWMaona 

4auuo<)«rtona  daring  the  period  funa  19 
through  Jane  25. 1988.  Snch  actioa  la 
needed  «  balance  die  aivply  of  fie^ 
idi  audcet  demand  for  the 
ified.  due  to  the  mariceting 
•nfronting  die  lemon  indiiatry. 

AATn:  Regulation  610 
is  effective  for  the  period 
)UghJune2B.19e& 


period 
situatioq 

(S  91001^ 
June  19 


Raymond 
Vohnnei 


Order  Ad 
AMS.in 
P.O.Box 


final  ndel 


Martin.  Section  Head, 
mtrol  I^ograms,  Marketing 
linlstratioa  Branch.  FftV, 
)A.  Room  2523.  Soudi  Building. 
""  Washington.  DC  20090- 
(20K)447-B097. 
'*Wr  WPWMliuil.  This 
las  been  reviewed  ander 
Order  12291  and 
^-^««*  Ragalatfon  1812-1  and  has 
„       •el#ninadtobea*'non-maioi^ 
nda  onde^lcriteria  oontalned  therein. 
^P««Mf » to  poquifsmenta  eat  forth  in 

AdminiatMlor  of  die  AvfcultBral 
Marketing  Berrioe  haa  detenained  diet 
diia  action  will  not  have  a  aipiificant 
econiMniciimpact  on  a  substantial 


number  of 

regulator] 

business  I 

•  thatsmiBll 


entities. 
oftheRPAIstofit 

to  the  scale  of 

to  such  actions  in  order 
lesses  win  not  be  unduly 


or  disproportianstely  burdened. 
Marketiflg  orders  issaed  pMisoaat  to  die 
Agricultural  Marketing  Agraement  Act. 
and  ruiea  iasoed  dMnondsr.  ate  vdque 
in  diet  diey  are  Imvght  about  d«N«h 
group  action  of  essentially  small  entities 

acting  on  their  own  bahalL  Tims,  bodi 
statataa  have  somU  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  91Q,  aa  amended  (7 
CFR  Part  910)  ragoiating  the  handling  of 
lemons  grown  in  Califorala  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(tiie  -Act."  7  UAC  001-874).  as 
amended.  This  action  is  baaed  upon  die 
recommendation  and  infoimatiao 
submitted  by  the  Lsauo  Administiative 
Coanaittee  and  opoa  other  available 
infonution.  It  la  faond  dMt  dda  action 
will  toid  to  effiBctaate  the  dedaied 
policy  of  die  Act 

Tide  regalatiaB  is  consislsnt  widi  die 
mariceting  policy  for  1967-88.  Tlie 

cooaitlBe  BMl  poblicly  on  lane  14. 1988. 
m  LoeAogelaa.  OriifoRria.  to  consider 
die  cment  and  proapective  conditions 
of  supply  and  denmnd  and 
'•coBunended.  by  a  12-1  vote,  a  quantity 
of  lamone  deenwd  advisable  to  be 
handled  daring  die  specified  wedc.  The 
wwm^ttee  reports  diet  die  maricet  for 
lemons  is  good. 

POrsuant  to  5  U.S.C  553,  It  is  fordier 
found  diet  it  Is  impracticable, 
unnecessary,  aiid  contrary  to  the  pubfic 
interest  to  ^ve  preliminary  notice  and 
engage  In  forther  public  procedure  with 
respect  to  this  actiim  and  that  good 
cause  exists  for  not  postponing  tiie 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insdBcisnt  time  betwesn  die 
date  when  information  beceose 
available  upon  which  diis  regulatioa  is 
based  and  the  efbctive  dale  neoeasary 
to  effectuate  die  dedaied  purposes  of 
the  Act  Interastod  persons  arere  given 
en  opportunity  to  sofamit  infanaation 

and  viewa  on  the  ragalatiaa  at  en  open 
meeting.  It  is  neoesaaiy,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act.  to  make  diese  regimitofy  provisions 
e^ctive  aa  apedfied.  and  handleia  have 

besn  appriaad  of  each  provirions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Mmketing  agreements  and  orders 
California.  Arizona.  Lemons. 


PsdHal 


,  VoL  St.  Na  117 
1  FHday.  June  17.  1988 


For  die  reasons  set  forth  in  die 

preamble.  7  CFR  Part  910  is  amended  es 
follows: 

PART  •lO-tEMONS  GROWN  m 
CAUFORNIA  AND  ARIZONA 

1.  The  aadiority  citation  for  7  CFR 
Part  910  continues  to  read  as  followK 


JR  Swa.  l-lflt  48  StoL  n.  M 
■mended:  7  U.S.C  a01-«74. 


2.  Section  910918  is  added  to  read  as 

follows: 

Note:  This  section  wiO  not  appear  in  die 
Code  of  Vaderal  Regdatkna. 

f910«18   ljsmonRegulallon«l8. 

Tlie  quantitar  of  lemons  pown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  June  19, 1986. 
dirough  June  25. 1988.  is  estabHshed  at 
400Xno  cartons. 

Dated:  June  1811968. 
Robert  CKaeney. 

D^Mity  Director.  Rvk  nd  V^atabie 
Division,  Agricultural  Markatii^  Service. 
[PR  Doc  88-13823  Filed  646-88;  848  MB) 
IPOOCMI 


DEPARTMENT  OF  TRANSPORTATION 
FMam  Avfartlon  Adndniatration 
14CPRPart30 

[Oodmt  88nMK-0lt  AmdL  39-893S] 


r:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACnoie  Fbial  rule;  correction. 


^TUs  document  corrects  an 
ondssion  error  contained  in  Amendment 
Number  30-8933  concerning  General 
Electric  (GE)  Cn-6  TWbofan  Elegies, 
which  appeared  in  die  PadanI  Regialar 
of  May  24. 198a  at  58  FR 1854B. 


Mare  J.  Boaddffler.  a^ne  Certiflcetion 
Branch.  ANB-142,  ^i0m  Certffication 
Office.  Aircraft  Certification  Division. 
Fadaial  Aviatfon  Adndniatration.  New 
England  Region.  12  New  &i^and 


Maasechusetts  01803;  telephone  (617) 
273-7065. 


228M  F»dard  Regbtor  /  Vol  53.  No.  117/ l^day.  ^h^  17/I9etf  A  Ri^^^^^^^ 


Conectioa 

In  consideration  of  the  foregoing. 
Amendment  39-5933  published  in  the 
Fedenl  Registm  of  May  24. 1988.  at  53 
FR 18548.  is  hereby  corrected  by  adding 
part  numbers  inadvertently  omitted  from 
the  lead-in  sentence  of  paragraph  (a)  of 
the  Amendment.  The  lead-in  sentence  of 
paragraph  (a)  in  the  first  and  second 
columns  on  page  18549  is  revised  to  read 
as  follows:  "Remove  from  service.  HPC 
rear  shafts.  Part  Numbers  9021M68G02 
through  9021M68G04  inclusive;     f ., 
9021M68G07  through  90ZlM68G0a 
inclusive:  9021M68G12:  g021M68Gl3: 
and  1380M55G01  through  1380MS5G00 
inclusive,  as  follows:". 


.:  40  UAC  1M4(b).  1421.  and  14a 

4B  U.S.C  UIKg)  (RaviawL  Pub- 1>  "^-Mft. 
January  12. 1983);  and  14  CFR  11.89. 

Issued  in  BuiUngtoo.  Massachusetts,  on 
lune  7. 1968. 


invites  public  comments,  w^ich  must  be 
received  by  July  18. 1968.  The 
Department  will  consider  these 
comments  in  determining  whether  the 
Instruction  should  be  modified. 

List  of  Subjacts  in  S2  CFR  Part  72 

Armed  forces.  Colleges  and 
universities. 

Accordingly.  Title  32.  Chapter  1,  is 
amended  to  add  Part  72  as  follows: 

PART  72-VOUJNTARY  EDUCATION 
PROORAMS  M  OVERSEAS  AREAS 


Sac. 

72.1  Purpose. 

72.2  Applicability  and  I 
724  Responsibaities. 
72.4  Procedures. 

724  BChctive  date  and  implementation. 
AadMMityJPub.  L  99-145,  sectkm  1212. 


rP.Fails,  '!     | 

AcUngDincior.  NewBngkmdBagkm. 

(FR  Doc.  88-13896  Filed  6-18-88;  8:45  am] 


DEPARTMENT  OF  DEFENSE 


utntfrntn 

t08Olw1iMHIPiiWW.1»l 


1  - 
r 


r.  Office  of  the  Secretary,  DoD. 
MCnom  Final  rule. 


f:  The  Office  of  the  Secretary  of 

Defense  has  issued  Department  of 
Defense  instruction  1322.19,  "Voluntary 
Education  Program  in  Overseas  Areas," 
to  implement  Pub.  L  99-145,  section 
1212.  codified  at  10  U.S.C  113  note.  This 
part  establishes  responsibilities  and 
procedures  for  providing  civilian 
postsecondary  education  programs  in 
overseas  areas.  Among  other  things,  the 
part  sets  criteria  to  avoid  unnecessary 
duplication  of  educational  progrtais  on 
military  installations. 
DAllt:  Effective  May  9, 1988.  Comments 
must  be  received  by  July  18. 1988. 
jwowcm  Office  of  the  Assistant 
Secretary  of  Defense  (Force 
K4anagement  and  Personnel).  Room 
SETfM,  the  Pentagon.  Washington.  DC 
20301. 


172.1 

This  part  . 

(a)  Prescribes  uniform  procedures  and 

aMigns  reaponsibilitlM  for  th«  Military 
Service*  to  avoid  the  uniMoessary 
duplication  of  poatseooiidary  education 
offerii^  in  overseas  areas  under  Pub.  L 
fl»-14S.  section  1212  and  DoD  Directive 

1322A* 

.  (b)  Under  Pub.  L14Bi  flection  1212: 

(iyilaflttdfl  tfM  statntpiy  t8(|iarMMat. 
vlMbject  to  ttattxcaptioniin  1 72.HbX^ 
tliatno8oficitation.i»fttMct,or 
apeedwnt  for  off-duty  poM»«oondaiy 
'^Snatioii  aervioei  for  notary  merabara, 
IMd  dviliaa  aniifoifeea.  or  the 
dependbnte  of  sudi  iniBtary  members  or 
employees,  odier  than  for  services  at  the 
graduate  or  postgraduate  level  may 
Umit  the  offering  of  sudi  services  or  any 
group,  category,  or  level  of  courses  to  a 
single  academic  institution. 

(2)  Prescribes  criteria  for  avoiding  the 
unnecessary  duplication  of  educational 
services  by  exercising  the  authority  in 
Pub.  L  99-145  to  grant  exceptions,  when 
required,  to  {  72.1(b)(1). 


172.2 

This  part: 

(a)  Applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD)  and  the 
Military  Departments. 

(b)  aiall  be  extended  to  all  persons 
seeking  or  receiving  off-duty 
postsecondary  education  serviceSi  as 
described  in  1 72.1(b)(1). 


r^wn  rw.i.._^ .—  — —KTiOM  contact: 
L  Saltman.  telei^one  (202)  605-0053. 
tmnMmmuif  iwroifUTioii:  In  the 
interest  of  full  public  discussion  of  this 
matter,  th«  Department  of  Defense 


9724 

(a)  Each  Oveneaa  Theater 
Commander  shall  implement  this  part 
and  may: 


•  CopiM  may  be  obtaiMd.  if  neadML  fro*  dw 
a&  Naval  Pablicatioa  aad  ForaM  Canlar.  Attn: 
Coda  lost  9801  Tabor  Avamia.  PMtadaipUa.  PA 
19U0. 


(1)  When  necessary  to  avoid 
unnecessary  duplication  of  offerings  of 
postseccmdaiy  education  services, 
authorize  the  issuance  of  solicitations 
and  the  execution  of  contracts  and 
agreements  that  Umit  the  provision  of 
such  ofi'erings  at  one  or  more 
installations  to  one  institution  or  a 
prescribed  maximum  number  of 
institutions. 

(2)  Delegate  the  authority  in 

S  724(a)(1)  but  not  below  the  level  of  a 
general  or  flag  officer,  or  a  civilian 
equivalent 

|72j4   Proeodiaraa. 

(a)  Under  this  part.  "unnec^Maiy 
diqilication"  mean*  the  provi^oii  of 
education  services  by  two  or  more 
potential  offerers  which,  because  of 
such  duplication,  ia  detennined  to  have 
an  advarse  affect  on  the  provision  of  the 
education  services  provided  in  the 
theater  concerned,  consistent  with 
ensuring  the  maximum  availability  of 
altemativa  ofEsrera  of  sudi  services. 

(b)  One  or  mora  of  the  following 
criteria  must  be  satisfied  to  limit  the 
number  of  provides  of  postsecondary 
aducation^aarrioas: 

(1)  Iha  damographic  distrilmtioa  of .; 

lb pft«itM4,twit>>M«»fa»  :0 . 

.  pnBv«8ia  tti»«9i0ttv*  d«liv«iy  of  i  vv 
;  partsaciohdMyatfMcntfon  sarviGiaBy  ^ 
Bidtiplfao0Mrer». 

(2)  Adafoala  ohi^flPQom  and 
administrativtoapaoa  to  meet  educattoii 
program  needs  is  not  available  to 
multiple  providers. 

(3)  DoD  educational  staff  needed  to 
manage  education  programs  at  the 
installation  level  are  not  available. 

(4)  The  theater  commander  cannot 
provide  reasonable  logistic  support  to 
installations  and  persons  employed  in 
providing  education  programs  if  there 
are  multiple  providers.  Logistic  support 
indudes  supplies,  services,  fadlities. 
transportation,  privileges  and  other 
benefits  provided  to  nongovernmental 
entities  or  individuals. 

((4  Where  necessary,  the  enrollments 
generated  at  large  installations  may  ha 
used  to  balance  the  enrollments  at  mdl 
or  remote  locations  to  provide  for 
economies  of  scale  and  to  ensure 
availability  of  the  widest  range  of 
education  services  possible  at 
reasonable  tuition  rates,  consistent  with 
1 72.4(a)  of  Uiis  part 


1724   Effactivai 

This  part  is  effective  May  0. 1068. 
Forwaid  one  copy  of  implementing 
documents  to  the  Assistant  Secretary  of 


/  VolW.  No.  117  /  Prtday«  f  one  17. 19BB  /  Rnlei  and 


Defeiiflm(Pi  _^, 

Peraoi«ieI)  within  120  dayi. 

Altemai 
Offtcei 

June  13, 

(FR  Doe .  to-UTTB  Filed  e-M-SB;  ft46  an] 


C 


32CFn|k>art2M 
[DaOMqo7-fl] 

FrMdotn  of  Infonnation  Act  Program 

MBiet.  Office  of  the  Secretaiy.  DOD. 
Acnow^  Final  rule. 

■UMMA^v.  This  amendment  is  issued  in 
order  to  correct  an  administrative  error 

previously  printed  in  the  Fedatal 

RegistBf  (July  la  1987. 52  FR  2$e76)..... 
EFFECTIVE  DATS:  August  la  18B7. 
FOR  FnftNni  MPOMMTIOItGmnkCf" 
Kfr.  C  lUlbott.  Office  of  the  Assistant 
Secreta4t  ^  Defense  ^HiUic  Affaks). 
WaaiMMii  DC  a03m^400^  telephone 


^:  lUh  part  MtaUiahes  the 
Office  of  die  Director  of  Administration 
and  Management  and  d«HnfMttw  its 
responsibiUtles.  functions,  ralatiflnshfais. 
and  auftorities.  An  addition  to  the 
Defense  Department  organization  makes 
this  regulation  necessary. 
UFM.  IIVI DATC  May  24,  ig8&: 


— JITKM  CONTACR 
Mr.  R  Becker,  Office  of  the  Director  of 
Administntioa  and  Management  tfie 
Pentagon.  WasUaglaB.  DC  20301, 
telephone  (202)  e06-«28L 


UstofSabiacli 


iancFRPartin 


likt  arSf^b^Mb  In  S2  Ct>lt  Part  i 
P^vedm  of  infonnatioi}. 


.  jr.  32  CFl^  Part  286  is 
Has  follows: 


A( 

amei 

PART  2fi-.4X»  FREEDOM  OF 
INFORI^TKM  ACT  PROGRAM 

1.  liie  [authority  citation  for  I^rt  286 
contiityeU  taread  i|s  foIlQwsi;    , 
AulhaiMr:  Pub.  L  99-S70,  aectioni  law- 

^f"^  ^i4r  W^-Wl.  section  ^a»!i  UJSJC 
SS2. 


2.  Secttan  286.5  is  amended  by 
removing  the  paragraph  des^ation 
"^aj",  reoMDving  the  headii« 
•Defiaitivtia.  "replacing  die  period  after 
the  word!  Applicable'?  %vith  a  ooIob  in 
the  introdtictory  text  and  redesipiating 
paragraph  (b)  through  [gj  as  (a)  through 
(f)  respeqt|vely.  .  - 

I«M.  Bymaa, 

Alternate  OSD  Federal  Regi$terLiauoa 

C^icer,  D^rtment  ofDefm 

June  14,  M 

(FR  Doc.  8^13775  Rled  6-lfr.«;  8:45  am] 


Organization  and  fonction. 
Acoofdingty.  Title  32.  Chapter  L  is 
amended  to  add  Part  391  as  follows: 

PAitt3i1-^«nCCT0H0F 
ADMINISTRATION  AND 
MANAOEMENT 

■■  's^      ••      :■•-.:.■        .-    ••..,.K..'s-  i,    , 

381.2   Oeffadtion. 

8»ia  ilsa^aMtLillHuand  ftocMoBS;  • 
'^8ti8  'MaHoMlripa.' 
-aOLS    flslhisMiBS     ... ' 
SQIjB   BOeolivadaia. 
Auliiorily:  10  U.S.C  Hi 

(381.1    Purpose. 

Pursuant  to  the  au&ority  vested  in  the 
Secretary  of  Defense  mider  10  U.S.C 
this  part  establishes  fte  position  of 
Director  of  Adnyntettatini  nd 
Management  (DAftM).  reporting  to  the 
Deputy  Secretary.ofDefuise..  with  the 
responsibiUties.  functions,  relationships, 
and  authoritiM  pnseribed  herein. 


8S81.2 

Secretaiy  of  Oeleasa  (OSD).  the  MiVtaiy 
Departeents.  dia  Oiganiaitmi  of  the 
Jai<it  Qitatfa  of  Statf  (Q)C^  the  Lbiified 
and  Specified  Commands,  the  Office  of 
the  Inspector  General  of  the  Department 
of  Defense,  the  Defense  Agencies,  and 
the  DoD  Field  Activities. 


adMlnlsllBli—  awd  Htyi»«H«^| 

matters. 

(c)  Raview.  avalaaia.  and  dsvalop 
rocoHBnlitfaM  to  iqitova  the 
organittltoB.  fwwMoDe.  and 
mBnaosaiiuiii  of  DoD  activities  and 
prograan. 

(d)  Dtvekip  and  nuintain 

organiaatianai  charters  for  the  OSD.  the 
DeCtHe  Agendas,  the  DoD  FMd 
Activftiei.  and  other  DoD  activities,  as 
requtod. 

(e)  Provide  policy  guidance, 
coordinate,  and  oversee  admfaiistration 
of  asrigned  prognuns.  indnding  die  D(d) 
Connatttea  Management  Propara.  die 
DoD  Management  Headquarters 

Pro-am.  and  die  DoD  Privacy  Piopam. 

(f)  Administer  die  Historical  Program 
of  die  OSD  and  coordinate  D(A 
Hstorical  ftogram  activities. 

(g)  Analyze  and  control  manpofVer 
re^ufacments  for  die  OSD.  die  OJCS.  aid 
other  assi^ied  activities. 

(h)  Admmistei-^diclnteiiid 
Management  Control  Program  for  the 
OSD  and  other  assigned  activities. 

(i)  Partic^te  in  planning, 
programming,  and  bnttgeting  activities 
rdated  to  DAftM  responsiUlities. 

(j)  Promote  coordination,  cooperaticm, 
and  mutual  understanding  on  matters 

under  DAftM  cognizance  within  die  DoD 
and  between  the  DoD.  other 
Government  Agendes,  and  the  public 
(k)  Serve  on  boards,  oommittees,  and 
other  groups  omcemsd  with  matters 
pertaining  to  the  fundions  and 
responsibilities  assipied  to  die  DAftM 
and  represent  die  Secretaiy  and  Deputy 
Secretary  of  Defense  on  such  matters 
outside  die  DoD. 

,  (IJPeifoim  such  other  duties  as  tha  . 
Secretary  pr  JQeputy  Secretary  of 
Defense  nay  prescribe. . 


,82CFRP|iats»f--",^^  .-_:*;-' 

[OoODIreafve510&S3] 
CWractor^Adminlttratlonand 


I  >  ipartment  of.Defrase. 


HtlJ   RaaponaMMssandtoMHona. 
The  Director  ofAdnUnistration  atid 
Management  shall  serve  as  die  prindpal 
staff  assistant  and  advisor  to  die 
Secretary  and  Deputy  Secretary  of 
Defense  on  DoD-wide  organizational 
and  administrative  management 
matters.  In  this  capacity  the  DA&M 
shall: 

(a)  AMse  and  assist  die  Seoataiy 
and  Deputy  Secretary  of  Defenseon 
adminislration  and  oiganizatfon  widiin 
dMiOapaitesat^tf  Dafanse. 

0>)  AnvidepoUcy  gnidaace  to  OoD 
Componentrtind'coordihate  on 


1881.4 

(k)  til  the  p«rfoiteance  of  die  above 
fcindions.  the  DAftM  ahallr 

fl)  Coordinate  and  exchange 
information  with  offidals  of  odier  DoD 
Cdnponents  having  collateral  or  related 
fimctioiu. 

(2)  Use  existing  facilities  and  services 
of  the  DoD.  whenever  practicable,  to 
achieve  minfiiniim  efficiency  ^nd 
economy. 

(b)  Serve  as  die  Diredor,  Washington 
Headquarters  Services  in  accordance 
wid^C  CFR  Part  356. 

(4  ddier  OSD  offidals  and  die  heads 
of  PoB  Coaqionenta'shaH  coordhiate 
widi  die  DAftM  on  aD  matters  related  to 
the  fondiaBs  dted  in  1 391.S. 


4»  .- 


f88U 

the  DAftM  is  hereby  deisgstad. 


mmm^  VA  w  fto.  iiy^A  I'aa^^  <«itf  *y^- ^^'f  ^^>**  ittd-«>g«tartioifli 


#;i3Si«T  -i'^tti?  ftrrf;  ;t;.^f??til 


(a)  law*  DoDiastruottoM  and  one- 
time difect)ve<>t]rpe  memoranda, 
coaatetent  with  DoDSOSU-M  that  _ 
Implement  peliclea  approvtd  by  tev  :■- J' 
Sectetaiy  or  Depaty  Secretaiy  of 
Defenae  in  the  funotiona  aaatpied  to  the 
DAftM.  Inatnictionii  to  the  Military 
D^Mrtmenta  ahall  be  iaaiied  thioc^  die 
Secretariea  of  thoae  Departmenta,  or 
their  deai^ieea.  Inatnictiona  to  Unified 
and  Specified  Commanda  ahall  be 
issued  Uirou^  the  Chairman.  loint 
Chiefo  of  Staff  (CJCS). 

(I^Obtain  reporta,  information. 
uAvkx,  and  aaaistance^  conaiatent  vdth 
DoD  Dbecttve  TTSOS.  in  carrying  put 
asaigBed  funotiona.  aa  necMMrv. 

(c)  Communicate  directly  wim  the 
heada  of  the  DoD  Componenta. 
Communicationa  to  the  Commanders  of 
Unified  and  Specified  Commands  shall 
be  coordinated  with  the  CJCS. 

(d)  Eatablirii  arrangementa  for  DoD 
participation  in  non-defense 
governmental  programs  for  which  the 
DAAM  is  assigned  primary  staff 
cognisance. 

(e)  Communicate  with  other 
Govemment^Agencies.  representatives 
of  die  legi^tive  branch,  and  members 
of  the  public  as  appropriate,  in  carrying 
out  aissigned  functions. 

(f)  Act  far  the  Secretary  of  DeftNoae 
befwe  the  loint  Committee  on  Printings 
die  Public  Printer,  and  die  Director  of 
the  OtBoe  of  Man«g«nent  and  Budget 
on  afl  matfec*  relating  to  printing. 
biiMpng,  and  pubficbtions  requirements, 
consistent  widi  44  U.S.C  Chapter  11. 


approved,  dieae  regnlattom  are  aaalpied 
ah  0MB  Control  Number.  OMB  Conteol 
Numbers  for  nE^ulations  wfddn  Tide  $3. 
Code  of  Ptodend  ReguladbnH  are 
dispUyed  in  a  table  apqpearing  at  33 
CFR  4.02.  Thii  document  amends  die 
table  to  indude  OMB  Control  Numbers 
assigned  to  certain  regulations  in 
Chapter  I  of  Tide  33,  Code  of  Federal 
Regidadons.  and  makes  minor 
corrections. 
EFKCnvE  DATE  June  17. 196a 


1 9HM   EffacMwe  < 

This  part  ia  effective  May  24. 1988. 
LiMkliLByania. 

AJlamate  OSD  Federal  Renter  Uaison 
Ofpcer.  Department  ofDefeiue. 
(FR  Doc.  8S-13774  Filed  6-16-88;  8:45  am] 
I  ooee  atia-M-« 


DEPARTMENT  OF  TRANSPORTATION 

Com!  Guard 

33CPRPwt4 

[CQOM-03t] 

OMB  Conlrel  Numbw*;  Reporting  mid 


;Coa8t  Guard.  DOT. 
»crKm:  Final  rule.         

■UMMaiTf  Pursuant  to  die  Paperwork 
ReductioA  Act  of  1980  an  regttlationa 
whidi  contain  recordkeephig  or 
reporting  requirements  must  be 
approved  by  the  Director,  Office  <^ 
Management  and  Budge*  (OMB).  Once 


liwpirttkm  of  a  FederatlMB- 


KTMNCONTACt: 
LODR  Don  Wiye,  (202)  287-1534. 

tUMUMMTMnr  mmmAVomTbiM 
final  rale  waa  not  pieoeded  by  a  nettee 
of  pn^KMMd  rulemaking.«nd  ia  being 
made  effective  in  less  dian  30  daya.  This 
rule  merely  displays  existing  OMB 
Control  Numbers  pertaining  to  specific 
Coast  Guard  regulations  for  die  public's 
information,  and  makes  minor 
correcdona  to  die  Table.  Therefore  the 
Coast  Guard  has  determined  that  notice 
and  comment  procedure  are 
unnecessary  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B)).  Since 
this  rule  has  no  substantive  effect,  good 
cause  exists  to  make  this  rule  effective 
in  less  than  thirty  days  under  5  U.S.C 
553(dK3). 

DnMcg  bifonnatioli 

TUs  rule  was  drafted  by  tCDR  Don 
M.  Wrye.  Administrative  Law  Branch. 
Relations  and  Administrative  Law 
Division.  Office  of  Chief  Counsel 

Regulatory  Evaluation 

This  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291,  and 
non-signifigant  under  the  DOT 
Regulatory  Policies  and  Procedurea  (44 
FR 11094:  February  26. 1979).  The 
economic  impact  of  this  final  rule  has 
been  found  to  be  so  minimal  that  fiirther 
evaluation  is  unnecessary.  This  rule 
merely  displays  existing  OMB  Contirol 
Numbers  and  makes  tedinical 
corrections  to  die  Table.  No  new 
substantive  requirements  are  imposed. 
Knee  the  impact  of  diis  rule  is  ejqiected 
to  be  minhniii,  die  Coaat  Guard  certifies 
diat  it  will  not  have  a  significant 
economic  inqiact  on  a  substantial 
number  of  small  entities. 

Federalism 

This  actionbas  been  analyzed  in 
accordance  with  the  prindplea  and 
criteria  contained  tn  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  auffident 
federalism  im|dications  to  warrant  die 


LtattfrSidNwItlnSSCFRPail^     .    •  . 

Reporting  and  recordkeeping 
reqairementfe.  --»    .    '  ,    ! 

In  consideration  of  me  for^piing.  Part 
4  of  Chapter  I.  Tide  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART4-CAMEN0EO1 

1.  The  audiority  citation  for  Part  4 
continues  to  read  as  Icdlows: 

Airilnrity:  44  U.&d.  3507;  49  CFR  1.4S(a). 

2.  Section  4i)2  if  revised  to  read  as 
follows  .  ;-> 

iiM  bttpiay. 


33  CFR  put  or  mcUqb  whan 
identifiMl  and  dewribMi: 
Part  45 


Put  06**M 
PartM— 
PartS7~. 
PartSB.- 
1^100.. 
Partus. 
Partl2S. 


Sectiaa  12B.lS(c)~- 

8«:tiOB  iaB.18(oMll 

Swiion  12B.15(oM7Mviiy 

Sactton  U6.17 

Part  127. 


Sectioa  130^5.. 
Part  137 


Section  14ai5.. 

Part  141 

Part  140. 


OunMOMB 


ais-oow 

«1»400Z 
ntS-OMB 

ais-oms 

2115-0074 
,2115-0017 
.  2115-OOSO 
.  21U-0O3O 
,2115-0004 
,2115-0106 
.2115-0607 
.  211fr4019 
.  2115-0662 
.2115-41041 
.  2115-064S 
.2115-0653 
.2115-0143 

2115-0003 


SecUixi  14ai30 
Part  151 


Section  151.43- 


SecHon  1S3J.. 
Sectioa  1S3J. 
Sectkm  153.10. 
Sectioa  153.12 
Sectioa  15SJ03- 
SectiOB  1S3.4B3- 
Sectioa  153.460- 
Sectioa  153.401- 
Soctioo  1S3J00. 
Sectiaa  lS3«n.. 
Sectioa  153J0O-. 
Sectioa  153.1110. 
Sectioa  153.112 
Sectioa  1SS.1132- 
Seobao  183.1114- 
Sectioa  153.1116.^ 
Sectioa  163.1130. 
Sectioa  194.107 
Sectioa  154.110 — 
Section  154J0O.— . 


Sectioa  1S4J00  throogh 

154J2S. 
Sectioa  164.74a(aH«)"- 

Seette*  164.740(() 

Sectioa  166.107.. 


Sectioa  186.740- 
SecMea  186MI(aHc)— 
Sectioa  186JB)(d). 
SeeUea  18ai67- 
Socttoo  18S.18Q— 
Part  18a,  Sabpart  B. 


.„  2116-0642 
—  211^1025;  0626 
and  0644 

2115-4643  and 
0644 

2115-0000 

2115-0060 

2115-0000 

2115-0000 

2115-0187 

2115-0000 

21164000 

2116-0060 

2115-0000 

2115-0060 

2115-0080 

2115-0000 

2115-0000 

211S-C00O 
.2115-OOOe 
.2116-0000 
.  2115-0080 

2116-0007 

21164077 

2116-0003  aad 

con 

2116-0078 


.2116-0008 
.2116-0808 
.21164007 
.21164120 
.21164008 
,2116-0600 
,2116-OOBr 
.2118-0808 
,  2115-0630 


Pan  157 


SocUoo 
SecHon  \i7.ia. 
Part  158 
'  Stction 


/Jfal^tNo./liy  /  JHckar.  June  17.  1988  7  Rideg  and  fjaft^^jdat 


<iil.MO.; 

i-.-.:  .    4t-  ■■ 
Scctlo|n4i).lS0- 
Saction  i)B.165.. 
Secti(m,^t90.. 


~uu^ 


Part  iao]x™_, 

Part  181  ii 

Part  16«.;.I 

Part  186.;....™, 
Section  1tt.lS- 
Section  liBS.25.. 


Section  lM.803(i)„ 

Section  lbi.23 

Section  1^.25.. 
Section  » 
Section  ir 
Section  1^ 
Section  If 
SectiMlf 

Section  in.21  thnnish 
181.31.'' 


.  ais-igoao 

.2Ma»fl6|P. ;,.... 
.2115-0643 
.  1113-<IM«aiid- 
■    :^)i44:. 

»16H05«3«nd 

0644 
211Mi54)and 

11644 
2119-0543  QDd 

0644 

2116-«S40 
2115-0640 
211»41640 
2115-0078 
2115-0078 
2115-0002 
2115-0000 
2115-0000 
2115^)000 


» 


~._^ '2115-0010 
<^v._.  2ll»-0000 

2115-0035 

2115-0)35 

2115-0065 


Dated- )un|^  7. 1988. 
|.  E.  VoilMdi,: 

Rear  Admhnt,  U.S.  Coast  Guard.  Chaiman. 

Marine  Safety  Council.  .,^ 

(FR  Doc  88-iM38  FUed  8-16-88;  a-45  am] 

WUIMa  OOpf  Ul».14* 


33  CFR  Part!  100 
(CQD1  89-0^1 

ConnecticMl  Riv«r  Raft  Rao« 
Regulation^}  Effective  Dates  for  1988 

agency:  CoJMt  Guard.  DOT.  i 

AcnoN:  Notice. 

I    " !- , i._ 


summary:  tl^s  notice  provideit  the 
effective  dat^  for  the  regulations  (33 
CFR  100.102}  governing  the  196B  running 
of  the  Conntcticut  River  Raft  Race. 
EFFECnvK  oMte:  The  regulations  for  the 
Connecticut  River  Raft  Race.  33  CFR 
100.102.  are  effective  fttHn  9«)  am  to 
2M)  pm  on  Jiily  3a  1988  and  thereafter 
annually  on  the  first  Saturday  in  August 
unless  otherwise  specified  in  the  Coast 
Guard  Local]  Notice  to  Mariners  and  a 
Federal  RagMar  Notice. 

FOB  FUWTMWbiroilMAIlUN  CONTACT: 
Lieutenant  Ljdie  Brown.  (817)  22»^-9m. 

Dated:  June  17.1988. 


RX. 

RearAdminU.  l/S,Coa9t.GuaixiCommandu; 

FtrslCotmtCuifdDiBtrict. 

(FR  Do&  i|!^^  410  FHed  e-lO^  «il5  am] 


>EyMl:fiQHrtHofJb(y     ' 
Crtal«llq^Cit»al(tay,iIlJ       • 


rt  Coast  Guard.  DOT. 
ACTKHf:  Final  r^le. 


Y:  Sjtiebiar  \(mM  regulations  ire 
being  adopted  for  the  Fourth  of  July 
Celebration^  The  celebration  will  consist 
of  a  fireworks  display  launched  fiom  the 
Second  Street  Jetty.  Cape  May.  New 
Jersey  between  9XfO  p.m.  and  10:00  p.m.. 
on  July  4. 198a  These  special  local 
regulations  are  necessary  to  control 
spectator  craft,  and  provide  for  the 
safety  of  lifie  and  property  on  the 
navigable  waters  within  the  inunediate 
vicinity  of  die  celebration. 

EFFECTIVE  OATk:  These  regulations  are 
effective  bom  8«)  p.m.  until  \\m  p.ni., 
onJuly4.ig88. 

roil  nmTHER  information  contact: 

B.J.  Stq>hen8on,  Chief.  Boating  Affairs 
Branch.  Boating  Safety  Division.  Fifth 
Coast  Guard  District  431  Crawford 
Street.  Portsmouth,  Virginia  23704-^5004. 
(804)  398-6204. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulaUons  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Adherence  to  normal 
rulemaking  procedures  would  not  have 
been  possible.  Specifically,  the 
sponsor's  application  to  hold  the  event 
was  not  received  until  May  23. 1988, 
leaving  insufficient  time  to  publish  a 
notice  of  proposed  rules  or  to  provide 
for  a  delayed  effective  date. 

Drafting  Infotmatioo 

The  drafters  of  this  notice  are  Mr. 
Billy  J.  Stephenson,  project  officer. 
Chief,  Boating  Affairs  Branch,  Fifth 
Coast  Guard  District  and  Commander 
Robert  J.  Reining,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Regulatioiis 

The  Cape  May  Chamber  of 
Commerce.  Cape  May.  New  Jersey  is 
sponsoring  this  celebration,  which  will 
consist  of  a  fireworks  display  launched 
from  the  Second  Street  Jetty.  Cape  May. 
New  Jersey^  An  area  of  the  Atlantic 
Ocean,  with  a  radios  of  1000  feet 
surrounding  ttie  jetty,  will  be  closed  to 
waterbome  traffic  during  ihe  fireworks 
display.  However,  vessels  transiting  die 
area  will  not  be  disrupted  since  then 
are  no  navigable  channels  in  the  area. 


List  or<SiAieGlhin4SXail  fialt  188  : 1  ■■■} 
MariM  ^k%  j^nH^aBon  (wateij. '  ' 

ReguUtloQa:^    -  '^;.;v  -      '-''r^:. 


In  conrideratloa  df  dte  fotvgoing.  Part 
100  of  Tide  33,  Codi  of  Fedetal 
Regulations,l8  amended  as  follows:  ' 

PARTIOO^AMENDED]     ' 

1.  "rtie  authority  citation  for  Part  100 
continues  to  tf!|td  as  follows: 

AudiMUy:  33  UAC.  1233;  49  CFR  1.46  and 
33  CFR  lOaSS. 

2.  A  temporary  ( 100.3^-0537  is  added 
to  read  as  follows: 

f  lOCSS-onTsecond  Street  Jetty.  C^e 

(aj  Defi'nittona—{l)  Regulated  Area. 
An  ar^a  of  the  Atlantic  Ocean  with  a 
radius  of  1000  feet  fit)m  the  Second 
Streef  Jetfy  with  the  coordinates  for  the 
center  of  the  cirde  at  latitude  34*56.1' 
North,  longitude  74*55.r  West 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned  or  petty  officer  of  the 
Coast  Guard  who  has  been  designated 
by  the  Commander,  Coast  Guard  Group 
Cape  May,  Cape  May,  New  Jersey. 

(\>]  Special  Local  Regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  the  regulated  area 
shall: 

(i)  Stop  his  vessel  immediately  when 
directed  to  do  so  by  any  Coast  Guard 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Rroceed  as  directed  by  any  Coast 
Guard  commissioned,  warrant^or  petty 
officer. 

(c)  Effective  Dates.  These  regulations 
are  effective  frxun  8d00  p.m.  until  11.-00    - 
p.m..  (m  July  4. 198a 

Dated:  June  9. 1988. 
AJ).  Di— d. 

RearAdminU,  US.  Coast  Guard.  Commander. 
Fifth  Coast  Guard  District 
(FR  Doc  8»43830  Filed  6-16-88;  8:45  am) 
aaiaie  ooot<4»io>w4i 


33  CFR  Part  100 

[caoo6-88-as] 


Porlamoufh  PoiMir  tKMrt  RM8tla. 
Waatam  Brwich;  Efaabath  Mvar. 
Portamouth  VA 


:  Coast  Guard.  DOT. 


TudmtA  gjiirtw  /  Voi  ^a^  Wo.  tt7  7  Frid«y,vtM»  17.  MW  / 


i>  r,',t»-i 


■  •f-»'*rJii-' 


ACnOM:  Final  rule. 


„ v;  Special  local  regulations  are 

being  adopted  for  the  Portsmouth  Power 
Boat  Regatta  to  be  held  on  July  16. 1988, 
oa  tfK  waten  of  the  Western  Branch. 
Elizabeth  River  west  of  the  Churchland 
Bridge.  i^M18BMNltll.  Virginia.  It  will 
consist  of  approximately  35  outboard 
powerboats  racing  a  designated  course 
within  the  regulated  area.  The  special 
local  regulations  will  govern  vessel 
activities  during  the  powerboat  races. 
The  r^olations  are  necessary  due  to  the 
potential  danger  of  the  waterway  users, 
the  coNofined  nature  of  the  waterway, 
and  the  expected  spectator  craft 
congestion  during  the  event. 
M-fECTlVE  DATC:  These  regulations  are 
effective  from  10:00  a.m.  until  6.-00  pjn., 
local  time,  on  July  16. 1968. 

FOR  FUKIMEll  WfOHMOTIOM  CONTACT. 

Mr.  Billy  ].  Stephenson.  Chiei.  Boating 
Aflain  Branch.  Fifth  Coast  Guard 
District.  431  Crawford  Street 
Portsmouth.  Viiginia  23705-5004.  (604) 
398-«204. 


transit  the  area.  Since  the  waterway  will 
not  be  closed  for  extended  periods, 
waterbome  traffic  should  not  be 
severely  disrupted. 

List  of  Subjects  in  SS  CFR  Part  106 

Marine  safety,  Navigation  (water). 
Fmal  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100-{AMEIII>ED] 

1.  The  authority  cttation  for  Part  100 
continues  to  read  as  follows: 

Aulfaorilr  33  U.S.C  1233: 49  CFR  1.46  and 
33CFRM0.3S. 

2.  A  temporary  S  100.35-0538  is  added 
to  read  as  follows: 

§10035-0538 


acowdanoe  with  5  UJ&.C  553.  a  notice  of 
piopoaed  rvlenaking  has  not  been 
published  far  these  regulalioas  and  good 
cause  exists  for  saaking  then  effective  in 
less  than  30  days  boas  the  date  of 
publication  FoUewiag  nomal 
rulenakiog  preoediires  would  have  been 
impracticable  since  the  application,  with 
all  of  the  required  information,  was  not 
received  in  this  office  ui^  May  31. 1988, 
and  there  was  not  sufficient  time 
remaining  to  p«iblish  proposed  rules  in 
advance  of  tlw  event  or  to  provide 
delayed  eficctive  date. 

Drafting  hfonMition 

The  drafters  of  this  notice  are  Mr. 
Billy  |.  Stephenson,  project  oITicer. 
Chief.  Boating  Affairs  Branch,  Fifth 
Coast  Guard  District,  and  Commander 
Robert  {.Reining,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Regulatioa 

The  Portsmouth  Power  Boat 
Association  is  the  sponsor  of  this  event 
The  event  will  consist  of  approximately 
35  powcdBoats.  ranging  from  13  to  19 
feet  in  length,  racing  on  a  designated 
course  within  the  regulated  area,  on  the 
waters  of  the  Western  Branch  of  the 
Elizabeth  River,  west  of  the  Churchland 
Bridge.  The  races  will  consist  of  a  series 
of  heats.  A  section  of  the  Western 
Branch  of  the  Elizabeth  River, 
approximately  700  yards  southwest  of 
the  Chivchlaad  Bridge  will  be  closed 
during  the  races,  except  that  between 
heats  the  Coast  Guard  Patrol 
Commander  wW  allow  vessel  traffic  to 


Datedi)uM9.19eB. 
A.D.B(«ad. 

Rear  Admiroi.  U.S.  CoastGaotxi  Commander. 
Fifth  Coast  Caard  District. 
|FR  Doc.  88-^13629  Filed  fr-16-«ai  «b45  ami 
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Rivai;    . 

(a)  Deftoitioa9—{1)  RagaUited  Ana. 
The  regulated  area  is  bounded  by  a  line 
drawn  from  latitude  36'50'17.0'  North, 
longitiide  76'21'44Jr  West  to  latitude 
36"50'17jO'  North.  longitiMle  78*22^1.0' 
West.  Iheace  to  latitude  sa'SOILO* 
North.  longitude  76*22'3U)'  West 
thence  to  latitude  se'SOllJT  North, 
longitude  76'21'44.0'  West  and  tiience 
to  tiie  bfq^nning  point 

(2)  Ofost  Omvd  ^rirol  Commander. 
The  Coast  Giiafd  Ratiol  CowBwanderis  a 
Coast  Guard  oommissioned,  wairanl,  or 
petty  officer  of  the  CoM^^Mid  w1h>  has 
been  desipnied  by  the  Ooonnander, 
Coast  G«hr)  Greap  Hampton  Roads. 

(b)  Special  Local  Regulation*— {1) 
Except  for  partidpanls  in  the 
Portsmouth  Bowar  Boat  Regatta  and 
vessels  autinrisad  by  the  Coast  Goard 
Patrol  Comannder.  no  person  or  vessel 
may  enter  or  renaia  In  the  ragolated 
area  without  tlw  pui  mission  of  the 
Patrol  Commander. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  diis  area  shall: 

(i)  Stop  his  vcaod  inawdiataly  when 
directed  to  do  so  by  any  Ooast  Guard 
commissioned,  wanant  or  petty  officer 
onboard  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any  Coast 
Guard  commissioned,  wmrant  or  petty 
officer. 

(3)  Any  spectator  vessd  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  this  section,  but  may 
not  block  a  navigable  channel 

(4)  The  Coast  Guard  PaUul 
Commander  may  allow  vessels  to  transit 
the  regulated  area  at  any  time  a  race 
heat  is  not  being  ran. 

(c)  Effective  date.  These  ngulations 
are  eflaativa  iramlOin  a.m.  until  flaOO 
p.m..  local  time,  on  {uly  16. 1068.  .>  .^ . 


VETERANS  ADMIMSTIUTiON 

aSCFRPartI 

Homeless  Claimants 

agency:  Veterans  Administration. 

action;  Final  regulation. 

■liMMAirr  The  Veterans  Administration  . 
(VA)  has  amended  its  regulations  to 
include  specific  provisions  for 
processing  and  effecting  payment  on  the 
claims  of  "homeless"  individuals.  These 
amendments  are  necessary  to 
implement  certabi  provisions  of  the 
Homeless  Eligibilily  Clarification  Act 
The  effect  of  these  aatendmants  wiU  be 
to  ensure  the  delivery  of  benefits  to 
individuals  who  do  not  provide  the  VA 
with  a  mailing  address. 
EFFECTIVE  DATE:  This  regulation  is 
effective  October  1. 1966.  as  provided  by 
law. 
FOR  FURTNER  information  CONTACT. 

Robert  M.  White.  Chief.  Regolathms 
Staff.  Compensation  and  Pension 
Service,  Department  of  Veterans 
Benefits,  Veterans  Administration.  810 
Vermont  Avenue.  NW..  Washington.  DC 
20420  (202)  233-3005. 


SUPPLEMENTARV  MFONMATRM:  On 
pages  23188-23189  of  die  Fadaral 
Re^er  of  June  18, 1967,  the  VA 
published  proposed  regnlatory 
amendments  on  delivery  of  beneliU  and, 
in  partioilar,  to  individuals  who  do  not 
have  a  current  address.  Interested 
persons  were  invited  to  submit 
comments,  suggestions  or  objections  by 
July  20, 1967. 

Three  comments  were  received,  and 
each  commenter  addressed  the 
proposed  regulation  from  tha  pointof 
view  that  tiie  VA  was  trying  to  impose 
an  inequitable  or  unrealistic  burden  on 
one  of  the  most  needy  segments  of  our 
society— the  homeless. 

Adoption  of  this  regulation  arises 
from  the  enacbnent  of  provisions  of  Pub. 
L.  9»-870  which  require  the  VA  to 
develop  a  method  of  deltveiy  of  benefits 
to  individuals  who  do  not  have  a 
mailing  address. 

Under  existing  practices,  the  V A 
honors  any  mailing  address  provided  by 
a  claimant  and  sends  to  that  a<M«8S  aH 
notices  and  cotraspundenoe  tntaRded  for 
tiie  claimant  as  well  as  any  h — '* 
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checks!  (o  which  the  claimant  becomes 
entitled.  The  VA  will  conUnue  to  use 
that  milling  address  unUl  notified  of  a 
changej.  fThe  address  may  be  a 
residerice.  a  shelter,  a  post  office  box. 
general  delivery,  the  address  of  a  Inend 
"'"If'a'^e.  or  any  other  address  which 
•"™ci#ly  identifies  the  point  at  which 
the  individual  desires  to  receive  mail. 
Furthermore.  VA  also  provides 
counseltog  to  the  claimant  to  emphasize 
the  des^bility  of  providing  a  mailing 
address  ko  the  VA  to  ensure  prompt 
delivery  lof  benefits. 

Upon  review  of  the  commenU  to  our 
proposed  regulation,  the  Agency  has 
decided  }0  incorporate  existing 
procediises  into  the  new  regulation  so 
that  thd||ublic  will  be  aware  of  them. 
We  ant^pate  that,  by  utilizing  the 
P™c»>«5^  noted,  the  number  of  claimanto 
who  wil^not  have  any  mailing  address 
of  record  and  to  whom  the  portion  of  the 
proposed  regulation  providing  for 
holding  the  check  and  correspondence 
m  the  Vlf  would  apply  will  be  extremely 

It  can^  jt  be  overemphasized  that  this 
regulaU0i  establishes  procedures  oflast 
resort  inl  the  VA's  benefit  delivery 
system.  Holding  a  check  or  documenta 
in  the  VA  will  be  used  only  when  a 
claimanlj  fnadvertently  does  not  or 
intentioi^^lly  will  not  provide  the  VA 
with  any  (nailing  address  of  his  or  her 
choice.  Extra  emphasis  through 
counseling  on  the  desirability  of 
iwovidingithe  Agency  with  a  mailing 
address  ifim,  we  believe,  rectify  any 
problem  |ii  ensuring  "homeless" 
claimant^jreceive  benefits. 

All  thr^e  commenters  suggested  that 
requiringrhomeless"  claimants  to  travel 
to  a  regidilal  office  to  get  their  monthfy 
benefit  cl^^cks  would  be  a  significant 
burden  on:  them,  and  offered 
alternatives  such  as  allowing 
"homeless^'  claimants  to  go  to  any  VA 
facility  to  collect  monthly  payments. 
One  com*ienter  suggested  that  the  VA 
adopt  theltiethod  used  by  the  Social 
Security  Administration.  That  agency 
will  send  diecks  to  its  district  offices 
I  which  are  closer  to  the  claimant's 
l<Katioa  Tlie  VA  does  not  have  district 
offices  di^  can  be  used  for  this  purpose 
and  genet^y  has  only  one  regional 
office  perl^tate.  Moreover,  the  Agency 
cannot  seMl  multiple  checks  to  a 
number  of  offices  in  hopes  that  the 
claimant  MH  arrive  to  claim  one  of 
Uiem.  With!  respect  to  non-VA  providers 
of  serviced  to  "homeleM"  veterans,  it 
would  be  impractical  to  require  die  VA 
to  forecast  which  facUity  die  veterans 
may  visit.  Mnd  such  facilities  wiU  lack 
die  niMns!  >>  adequatety  secure  VA 
diedu. 


However,  in  further  reviewing  tiie 
proposed  regulation,  we  have  conchided 
that  und«>  certain  cireumstances 
alternate  sites  should  be  permitted  to 
ensure  delivery.  Suitable  facilities  must 
have  an  Agent  Cashier  witii  tiie  means 
to  safeguard  checks,  and  various  VA 
regional  offices,  medical  centers  and 
domiciliaries  are  so  equipped.  Hence, 
we  are  amending  die  regidation  to  allow 
the  compensation,  pension  and 
survivors'  benefit  checks  to  go  to  die 
regional  office  having  jurisdiction  over 
die  claim:  the  education  checks  to  die 
VA  facility  closest  to  die  school 
attended;  and.  where  appropriate,  any 
benefit  check  to  any  odier  VA  facility 
deemed  by  die  VA  as  being  most  hkely 
to  result  in  delivery  under  die 
circumstances  of  die  case,  such  as  die 
VA  medical  facility  in  which  the 
claimant  was  last  examined  or  treated, 
fci  diis  way.  we  maximize  die  Agency's 
flexibility  in  meeting  die  needs  of 
individual  claimants,  yet  retain 
appropriate  safeguards  over  the 
disbursement  of  public  funds. 

One  commenter  suggested  diat  die  VA 
define  the  term  "homeless  claimant." 
We  do  not  believe  that  is  necessary 
since  the  legislation  does  not  simply 
affect  die  "homeless,"  but  all  claimants 
who  do  not  provide  mailing  addresses. 
The  same  commenter  suggested  diat 
mail  be  sent  to  die  Veterans  Services 
Officer  (VSO)  at  die  regional  office  and 
diat  efforts  be  made  to  obtain  mailing 
addresses  when  checks  are  claimed  in 
person.  The  VA  believes  that  both 
checks  and  correspondence  in  Uiese 
cases  should  be  delivered  to  one 
location.  Since  die  Agent  Cashier 
already  has  die  means  to  protect  die 
checks,  correspondence  should  be 
similarly  protected.  Sending  checks  and 
correspondence  to  multiple  sites  would 
be  confusing  to  claimants  and  increase 
the  possibility  of  lost  or  misdelivered 
items.  The  rule  is  clarified  to  include  die 
handling  of  correspondence  by  the 
Agent  Cashier.  As  a  matter  of 
procedure.  VSOs  and  dieir  staff  already 
counsel  claimanU  on  die  desirabilify  of 
designating  a  mailing  address.  We  do. 
however,  plan  to  furdier  emphasize  to 
them  the  importance  of  counseling 
claimants  in  this  regard. 

One^»nunenter  suggested  diat  checks 
be  held  for  90  radier  dian  30  days  while 
an  extensive  search  for  die  payee  is 
conducted.  For  administrative  and 
security  reasons  it  is  die  current  policy 
of  die  VA  diat  benefit  checks  not  be 
held  in  excess  of  30  days.  The  VA 
1>elieves  that  30  days  is  more  dian  an 
adequate  amount  of  time  to  mount  a 
substantial  effort  to  find  payees  of 
unclaimed  checks.  If  experience  shows 


anodier  period  is  more  appropriate,  die 
rule  wUl  be  amended  at  a  later  date.  It 
should  be  noted  diat.  even  when  checks 
are  returned  to  die  Treasury,  die  VA  can 
promptly  reissue  them  once  die  eligible 
person  is  located.  We  have  also 
considered  die  feasibility  of  combing 
private  and  public  facilities  in  search  of 
claimants  who  have  failed  or  refused  to 
provide  die  Agency  widi  mailing 
addresses.  Unfortunately,  die  VA  is 
unable  to  take  on  such  a  project  due  to 
legitimate  privacy  concerns  of  die 
individuals  and  the  unwarranted  drain 
on  limited  outreach  resources. 

The  same  commenter  also  objected  to 
die  requirement  diat  payees  present 
proper  identification  when  claiming 
benefit  checks  at  die  office  of  die  Agent 
Cashier.  It  was  asserted  diat  "homeless" 
claimants  may  not  possess  traditional 
forms  of  identification.  No  alternative 
was  offered,  so  it  must  be  assumed  diat 
the  commenter  was  suggesting  that  die 
identification  requirement  be  deleted. 
We  cannot  agree.  The  form  of 
identification  was  intentionally  not 
specified  so  diat  die  Agent  Cashier 
would  have  some  flexibilify  to  accept 
other  than  traditional  proofs  of  identity. 
However,  while  die  form  of 
identification  may  be  other  than 
traditional,  it  stUl  must  be  sufficient  to 
allow  die  Agent  Cashier  to  reasonably 
conclude  diat  die  individual  is  die 
proper  payee.  In  diese  situations  die 
Agent  Cashier  will  be  responsible  for 
delivering  benefit  checks  to  the  proper 
recipients,  and  it  would  cleariy  be 
irresponsible  to  release  diose  checks  to 
any  individual  on  die  mere  verbal 
assertion  that  he  or  she  was  the  named 
payee.  We  would  also  observe  diat 
beneficiaries  must  often  present  proper 
identification  when  cashing  such  checks, 
so  the  regulation  imposes  no  unrealistic 
or  undue  burden  upon  claimants. 

A  final  comment  was  to  the  effect  that 
this  regulation  constituted  an 
inexplicable  reversal  of  Agency  policy. 
We  disagree.  As  pointed  out  above,  the 
use  of  the  Agent  Cashier  as  a  delivery 
point  for  benefit  checks  in  cases  where 
no  mailing  address  has  odierwise  been 
designated  is  a  procedure  of  last  resort. 
When  "homeless"  individuals  contact 
the  VA  to  apply  for  benefits,  they  will 
be  urged  to  designate  a  mailing  address 
of  dieir  choice  and  will  be  counseled  on 
die  effects  of  not  doing  so.  We  expect 
and  encourage  diat  die  same  advice  will 
be  provided  by  veterans'  organizations 
and  other  community  service  agencies. 
All  previous  policy  statements  and 
directives  have  been  geared  toward 
providing  maximum  assistance  to  this 
needy  group  of  veterans,  and  this 
procedure  for  designating  die  Agency 
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Cadiier  to  iMrivt  and  Aabwi*  benefit 
checks  to  Cor  apiiHcBtkMi  only  wfaea  an 
odier  attesM^  to  hav»  ■  maiUBg  addreae 
of  choice  designated  by  the  claimant 
havefi^ed. 

The  proposed  regnlatioa  was 
published  as  a  proposed  amendment  to 
38  CFR  Part  S,  AdfoAcation.  Since  the 
final  regulatkm  has  been  expanded  to 
cover  more  tfian  compensation,  pension 
and  stinrivors'  bemfits,  we  have 
determined  tfiat  it  riiould  be  placed  in 
Part  1  of  Tide  98  Code  of  Federal 
Regnlations  and.  tfnis.  should  have 
Agency-wide  application. 

Tlie  proposed  rule,  as  amended 
herein,  is  adopted.  We  appreciate  the 
interest  expressed  by  each  commenter. 

The  Adadnistrator  herein  certifies 
that  this  final  regulation  wiU  not  have  a 
gignificant  economic  inqmct  on  a 
substantial  aamber  of  small  entities  as 
diey  are  defined  inlheReipilatory         I 
Flexibility  Act  •  U.&C  801-412. 
Therefore,  pursuant  to  5  U.&C  e0S(b). 
this  rf«datiea  is  exempt  from  the  initial 
and  ftsal  ragulatary  llexibifity.aBdjsis 
requirements  of  sectians  801  and  flOC 
The  reason  iar  this  certificatian  is  dirt 
this  regulation  laipoaM  no  regulatory 
burdens  en  snaO  entities,  and  oriy 
claimants  for  VA  bandlls  wfll  be 
diiacdy  affected. 

In  acoordanoe  wifli  Executive  Order 
12291.  Federal  R^dation,  dw  VA  has 
detendaed  diat  dds  final  regulathm  is 
non-maKv  for  the  foDowlag  reasons: 

(1)  k  wiH  not  have  an  annual  efieet  on 
die  economy  of  9190  adllion  or  mora. 

(2)  tt  win  not  canw  a  maior  faicreasa 
fai  costs  or  prices. 

(a)  K  will  aat  hava  signifiGant  advaesa 


(a)  Ail  correspondence  and  al  checks 
for  benefits  payable  to  daimaats  under 
laws  administered  by  the  Veterans 
Administrafion  shall  be  directed  to  die 
address  specified  by  die  claimant  The 
Veterans  Administration  will  honor  for 
this  purpose  any  address  of  the  claimant 
in  care  of  anodier  person  or 
organization  or  in  care  of  general 
deHvery  at  a  United  States  post  office. 
In  no  event  will  a  claim  or  payment  of 
benefits  be  denied  because  die  claimant 
provides  no  mai^  address. 

(Aathorttr- »  U-&C.  MOk  30^ 

(b)  To  ensure  prompt  delivery  of 


benefit  payments  and  correspondence, 
claimants  who  seek  personal  assistance 
fii»  Veterans  Benefits  Counselms 
when  fifing  their  deiras  shall  be 
counseled  as  to  die  importance  of 
providing  his  or  bar  current  mailing 
address  and,  If  no  address  Is  provided, 
die  proceduMs  for  delivery  described  hi 
-  (dQ< 


on  die  ability  of  UaMadr 

Biilaniiisas  to  rnwpsts  with  \ 

based  enterprises  in  domsrtic  or  export 


Tlw  Catalog  of  Federal  DesBeatic   > 
AssMansa  psagmi  naaibats  are  84.101, 
e«.i08.  •4.Mi  and  81.110. 


Adwiliristiatlsa  practice  and 
procediae.  Gbfaas.  Prtvac^.  Security 


AwravwfcMsyas^aaM. 
ThaiMsK. 

AtmlanlmWBmm* 

FART 
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Vaddii^aMwi 
iUlOlaseadaa 


fadfity  af  inris^Hction.  Thereafter,  the 

daknant  most  request  die  reissuance  of 

any  auebobeck  or  item  of 

correspondanae  by  wiiltan  nattea  to  dw 

Veterans  Adndnistradon. 

(Authority:  38  V&C  3003: 3020) 

[FK  Dec  •a-U742  FQsd  »-M-M;  B^iS  mii 
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(Authori^  88  UJSjC  SODk  30801 

(c)  The  Veterans  Administratton  diaU 
prepare  and  distrftute  to  orgaaisadans 
spedaHy  serving  the  needs  of  veterans 
and  die  homdesa,  indudingbut  not 
limited  to  shdtaia.  Utdmns  aad  private 
outreach  Csdfidas,  taxf ormation 
encouraging  such  oiganiiations  tq 
coonsd  bdividttala  on  dte  importance  of 
provkling  nafliiig  addreesea  to  die 
Veterans  Admhi^tiatton  and  advishig 
them  of  dils  regolalien. 

(AuAority:  S8  U&C  3083;  3020) 

(d)  ff  a  daiauHrt  fsOs  or  teases  to 
provide  a  antant  laalUng  addiass  to  ttw 
Vetamns  Adatoianaden.  all  ^ 

lanydncksfBr 

t  to  wMeh  dte  daiaaal  is  enttded 
WiU  badslivamd  tolka  A«>nl  CaAhraf 
dtoiMhmaiaflkawWrhadMteatwIer 
U  adiudk»Hi«  d»  daim  to  the  case  of 


>»•  This  document  makes 
oonaction  to  find  rale,  Suspendoa  of 
CommnHy  EUgttiility  under  die 
Nadond  lasaraaca  Program  (MV), 
published  lone  1. 1888.  at  iS  FR 19807. 

The  fellowiag  oanmnmitfas  were 
emmeooaly  listed  in  this  rale  aad 
shoaM  be  ddalad.  Hw  caiaHnBiilias  an 
ahaady  saapendad  fmnpaitioipating  t 
die  NFIP.  Iteoonmaaidea  ara  in  the 
State  of  hiwa.  They  are: 

CityafBBffiag 
City  afFort  Atkinson 
atyofCuduieCaitfar 
.  City  of  Inwood 
Cityofl^tton 
CityafMtrvlIla 
Cityof  RortHBouth 
CityofRussdl 
CHyofWbiBeid 

fonfMpNBRaPBMiMMM  ooMmef: 
FMokli  nonaa.  Aadatant 
Adndnistiatot, 


Sr!?ifK!.      FEMA-Rooa««l«.Waddngton.OC 
■enaroaatag      •o^** 
addmanthi     *^* 

i»MiT  M-cooimcTCO] ; 

1m  1>  rim  aatfwrity  dtagonfor  Part  64 

MiMtinttei'te  wad  aafcBnwK  ^  ^  j;^  ^:  ^ 

Awdwiar4»u»-c.  mk'm^m^'^  C  <. 

RflinildHriiHi  MaaJto. »  of  isn.  SA  tnv. 
#ll«aiyafaqr 
MaMitvatt  

v^^.'.ri;^'*   ■  •         -  .  >. 
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DEPARTM^  OF  COMMERCE 


socpRParten 

{Docket  No.|404St-«mi 

Ocw  Salmon  Flaherlaa  Off  the 
vooin  Of  WMiwwion,  OfODon.  and 
CaHforma!! 

AQSNCV:  A4«iaiial  Mwiae  Fuhariea 
Serace  (AI#S).  NOAA.  Coonwrae. 
ACnoMcNoyMol 


SUMMABv:  SlQAA  MUKMoces  Uk  dosura 
of  the  conaiieraial  Mdnm  fiihay  in  Um 
excliuiw  Wa  wamir  wane  (EEq  from  the 
U&-Cwwk  border  te  Ca|ie  Fakoa. 
Orggoa.  at  jijirinight.  Iwe  ti.  1988,  to 

ewaiim  that  An  ^J>;»,>y]f,  ulaWl  qaof  U 

not  exoeed^d.  Tha  Oteector.  Nerthweet 
Region,  NMRS  Qhynaal  Dirac^oct.  hM 
detefSBinedi  la  oanaoitatioa  wltli  dw 
Pac^Fiafa^  Meaaonnif  at  rnonrd. 
the  Washhkioa  ntfwifmont  afFlriiariet 
(WOF],  anJlM  Gta«OB  DqMHtauBtof 
Fish  and  WlUye  (QDFIV).  that  die 
coaaaaicialfchaqr^aota  of  73.780 
Chinook  aalaaa  lar  the  araa  i^  be 
raached  by  tbU  ttae.  The  ckMMtt  ia 
neceeeaiy  tiicanfena  to  dM  i 

tofntSa 

lacMoaie 

I  ef  dynadk 


H.1 

« this  dostm  will  be 


raoehwdaatiitlnneat, 


:GMBBBeaftB  may  be  oraded  (o 
Rolland  A.  ddnrilleii,  Diraclor, 


■,,^^^....-^"^-.,. 


.  ^  .  ...  '..^:t./Vt.J-i«:«<!Xi'*^.*uV5;.;'*^{.,-ti,'i.„.';A  .,- 


Northwest  Region.  NMFS.  BIN  C15700, 
7808  Sand  Mnt  Way  N.B.,  Seatde.  WA 
98115-0070.  Information  relevant  to  this 
notice  has  been  complied  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  same 
address. 

KnON  OONTACIt 

i«ta»-saB-8i4D. 


SUPPLBHENTAIIVI 

Regulations  goanaing  the  4 

Gsheiies  at  SO  CFR  Part  881  specify  at 
§  66L21(a|(l)  diat  "When  a  qwte  far  die 
conuaereial  or  die  reonadanal  fiabeiy. 
or  both,  ior  aiqr  aalaaoa  apacies  in  any 
portion  of  die  fiabaiy  ■naagimtut  area 
is  IMojected  by  dw  RegkiMl  Director  to 
be  reached  «a  or  by  a  oeit^a  data,  the 
Secretary  wdL  by  poblishim  a  oolioe  te 
die  Fodaeal  SaiiBlar  iBider  i  8tt.23, 
dose  dhe  coBUMrdal  or  racreadoMi 
fishery,  or  both,  for  all  salmon  «|)ecies  te 
the  portion  of  the  fisheiy  ■anagrrnt 
area  to  whidi  the  quota  applies  as  of  the 
date  the  quota  is  projected  to  be 
reached." 

Manapnawnt  aiBaauies  far  1988  were 
effeodveoaJdaj  t,  1088  {53  FR 18002. 
May  4, 1988).  NOAA  aaBoanoed  that  dw 
1988  conunerdal  fisheiy  far  all  aahaoa 
exc^ooho  from  die  U3.-Canada 
border  to  Gape  Ealcon.  Ofe^DB.  would 
bapaitkteMdteto  «noaaaBOBB:(a)  May 
1  dmni^  die  oarifar  of  May  81  or  dn 
attateaaat  ef  a  qnata  of  S$J88chiDeok 
salmon,  and  (2)  June  1  diroogli  dw 
earlier  of  fanelS^nrdie  atteinment  of 
the  ovaraB  qoota  of  79.700  ddnook 
salmon  aorfli  of  Cape  Fidcon. 

JBased  on  dia  beat  avaaabla 

iBfaCBiadOB.dM« 

'to 

to 


raaoh  dia  ovarali  ^oote  of  71.iai 


■■'y.YW 


iSi'vi  v'V-f 


'«  V  *•  •: 


••»■*»•  n,-.v:«n T^vjmf,.  .-:5fe..;s  (rv-i: ;^_,. 


'i':  .•-■sj'jr  "I  .t  n  '. 'ff »•<<•' -"^ •»;.-• -{J.fl'.V^-,.'' 


chmook  aahaaa  by  midnigbt,  fune  14, 
1988. 

Therefore.  NOAA  issues  this  notice  to 
dose  the  commerdal  salmon  fishery  in 
the  EEZ  from  the  U.S.-Canada  border  to 
Cape  Falcon,  Oregon,  effective  midnight, 
)"ne  14, 198a  This  notice  does  not  apply 
to  treaty  hdtea  fisheriea  ar  toodier 
fisheries  wMch  may  be  operating  te 
odier  areas. 

The  Ragional  Director  consulted  with 
represeatadves  of  the  Padfic  Fisheiy 
Management  Council  WDF,  and  ODFW 
r^arding  a  dosure  of  the  commercial 
fishery  between  the  U.S.-Canada  border 
and  Cape  Falcon,  Oregon.  The  WDF  and 
ODFW  representatives  cenfinned  diet 
Washington  and  Oregon  will  close  the 
commerdal  fishery  in  state  watere 
adjacent  to  this  area  of  the  RR7  effective 
midni^  June  14. 1988. 

The  Secretary  has  detemdned  that 
good  cause  exists  for  this  notice  of 
closure  to  be  iasued  ivithout  affoi^igg  a 
prior  opportunity  for  public  comment 
Therefore,  pubKc  coumwaits  on  dris 
nodce  will  be  accepted  by  the  Secretary 
until  fane  29, 1988. 

OdwrMaHwa 

Hiia  ac4i<Ri  is  eodieriaed  by  SO  CFH 
661.23  and  is  teoompbanoe  wldi 
Executive  Order  12281. 

List  of  Suhjads  ia  »  CIS  Part  681 
Fisheriea,  FMiteg,  indiaas. 

(l«tJ.S.C.t«ne<«e9.) 
Dated  June  14. 198a. 
.KidianI aScfaaelK.  .  ..i^^-■.,r 

Dincter.  OgicecfEhhBnmOoaminatioBmi 
Management,  National  Marine  Fisheries 
Service. 

(FK  Doc.  88-13773  Filed  0-14-88;  4:40  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Federal  Credit  Union  Held  of 
Membersh^i  and  Chartering  Policy 

agency:  National  Credit  Union 

Administration  ("NCUA"). 

actkm:  Request  for  comments. 


SUMMAfiv:  The  NCUA  Board  requests 
comment  on  nine  Federal  credit  union 
("FCU")  field-of-membership  and 
chartering  issues.  Three  were  issued  for 
comment  in  September  1987,  but  have 
now  been  refined  based  on  the 
comments  received  and  further  staff 
study:  (1)  Need  for  streamlining  the 
procedure  for  reviewing  field-of- 
membership  expansion  applications;  (2) 
need  for  establishment  of  a  minimum 
potential  membership  as  a  guideline  for 
granting  Federal  charters;  and  (3]  need 
for  background  checks  on  FCU  charter 
applicants. 

The  remaining  six  issues  have  arisen 
from  a  preliminary  report  from  an 
NCUA  staff  committee  charged  with  a 
comprehensive  review  of  the  Agency's 
field-of-membership  and  chartering 
policies  and  procedures:  (4)  Need  for 
Board  reaffirmation  of  support  for  new 
FCU  chartering:  (5)  need  for  a  clearer 
standard  on  applicability  of  Federal 
field-of-membership  policies  to  state- 
chartered  credit  unions  converting  to 
Federal  charters:  (6)  need  for  new 
internal  procedures  for  approval  of  large 
associational  charters  with  dispersed 
membership:  (7)  need  for  new  internal 
procedures  for  approval  of  community 
FCU  charters  and  field-of-membership 
expansions:  (8)  need  for  clearer 
standards  for  mergers  involving 
community  FCU^s;  and  (9)  need  to 
compile  a  comprehensive  manual 
containing  NCUA's  policies  and 
procedures  on  field-of-membership  and 
chartering  matters. 

Comment  is  requested  on  these  and 
related  issues  that  may  assist  NCUA  in 


establishing  a  comprehensive, 
consistent  field-of-membership  policy. 
DATC:  Comments  must  be  received  on  or 
before  August  16, 1988. 
ADOMESS:  Send  comments  to  Becky 
Baker,  Secretary,  NCUA  Board,  National 
Credit  Union  Administration.  1776  G 
Street.  NW.,  Washington.  DC  20456. 
FOR  FURTHEll  INFORMATION  CONTACT: 
H.  Allen  Carver,  NCUA,  Regional 
Director.  Region  IV,  300  Park  Blvd.,  Suite 
155,  Itasca,  III.  60143,  telephone:  (312) 
250-6000  or  Hattie  Ulan,  NCUA,  Office 
of  General  Counsel,  1776  G  Street,  NW.. 
Washington.  DC  20456,  telephone:  (202) 
357-1030. 
8UFFLEMCNTARY  INFORMATION: 

I.  Background 

On  September  29. 1987,  the  NCUA 
Board  published  (52  FR  36428)  a  request 
for  comments  on  three  chartering  and 
field-of-membership  matters: 

(a)  Whether  NCUA  "should  adopt  a 
general  charter  amendment  to  allow  FCU's  to 
expand  their  fields  of  membership  to  select 
occupational  groups  of  less  than  300  persons 
writhin  the  FCU's  operational  area  *  *  * 
without  the  prior  approval  of  the  appropriate 
NCUA  Regional  Director." 

(b)  Whether  as  a  "guideline,"  the 
"minimum  potential  membership  should  be 
raised  to  2,000  for  all  types  of  charters." 

(c)  Whether,  with  respect  to  new  FCU 
charter  applications,  NCUA  should:  (i) 
Consolidate  the  Agency's  investigatiOD  report 
forms;  (ii)  "place  greater  emphasis  on  proof  of 
economic  feasibility;"  (iii)  'require  a  survey 
of  potential  membership  interest  and  pledges 
to  participate  in  the  proposed  FCU;"  (iv) 
require  "a  thorough  business  plan:"  and  (v) 
require  a  "formal  investigation  of  the 
subscribers,  prospective  officials  and  key 
employees." 

Based  on  the  184  comment  letters  and 
concerns  voiced  to  NCUA  Board 
members  on  other  occasions,  it  became 
clear  that  the  matters  for  which 
comments  were  requested  needed 
further  staff  study,  and  that  the  whole 
field  of  membership  and  chartering  area 
needed  review  to  assure  reasonable  and 
ccmsistent  application.  The  Board 
established  an  ad  hoc  staff  conunittee  to 
undertake  this  task. 

Having  met  with  representatives  from 
NCUA's  Regional  Offices,  credit  union 
associations,  and  the  state  regulators, 
the  committee  has  recommended — and 
the  NCUA  Board  has  approved— eeeking 
public  comment  on  refined  versions  of 
the  original  three  propoeal*  and  on  six 
other  matters. 


n.  Request  for  Comment 

A.  September  1987  Proposals 

1.  Should  NCUA  streamline  its  present 
procedures  for  reviewing  field-of- 
membership  expansion  requests  rather 
than  adopt  a  preapproval  process  for 
certain  small  expansion  applications? 

This  proposal  generated  the  most 
comments.  While  generally  agreeing 
that  the  Agency  needs  to  speed  its 
process  of  deciding  on  expansion 
requests,  the  comments  showed  that 
stafrs  proposed  solution— preapproval 
of  certain  small  expansion  requests — 
may  have  created  more  problems  than  it    i 
would  have  resolved:  What  FCU's 
should  be  given  preapproved 
authority— FCU's  with  a  1  or  2  CAMEL 
rating  only  (as  proposed),  or  some  other 
group?  How  would  overlap  and  common 
bond  policies  be  monitored?  Would  the 
policy  discourage  formation  of  small, 
new  FCU  charters  or  favor  large  credit 
unions?  How  would  service  to  an 
improperiy-annexed  field  of  membership 
be  discontinued?  How  and  under  what 
circtmistances  would  the  preapproval 
authority  be  rescinded? 

NCUA  staff  plans  to  develop 
alternative  procedures  to  minimize 
decision  time  on  field-of-membership 
expansion  requests.  Such  requests  will 
be  handled  on  an  administrative  priority 
basis. 

2.  Should  NCUA  maintain  its  existing 
guideline  of  500  potential  members  as 
the  minimimi  generally  viewed  as 
economically  feasible  for  any  type  of 
FCU,  while  granting  Federal  charters  to 
smaller  groups  in  proper  cases?, 

NCUA  staffs  proposal  to  increase  the 
guideline  minimum  to  2,000  was  not  well 
received.  The  NCUA  Board  agrees  the 
proposal  could  discourage  small  groups 
with  the  capability  of  establishing  an 
economically  viable  FCU  from  applying 
for  a  charter.  The  NCUA  Board  wants  to 
encourage  groups  to  establish  their  own 
charters  whenever  desired  and  possible; 
it  therefore  proposes  to  continue  using 
500  potential  member*  as  a  benchmark 
minimum,  but  grant  charters  to  even 
small  groups  clearly  demonstrating 
economic  feasibility. 

3.  Should  NCUA  proceed  to  update  Its 
chartering  forms  and  procedures? 

The  last  proposal  in  the  September 
1987  request  for  comment  was  afaoost 
universally  approved  NCUA  is  planning 
to  move  forwwd  on  those  changes  as 
proposed.  NCUA  staff  believes  that  all 
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,  i  ckesks  (orioMMd  «>d  cMdit) 
can  be  coMucted  without  assessii^ 
costs  to  thjej  applicants. 

B.NewMMters 

4.  Does  |<fCUA  need  to  reafTimi  its 
strong  supbort  far  new  PCU  diarters? 

The  NCUA  staff  jmiposal  to  esse 
field-of-aa^abecAlp  expansion  has  led 
some  to  qtf^stion  NCUA  su(«>ort  far  aew 
FCLI  chartars.  pai-ficHlarly  for  amaller 
groups.  Thj^  was  not  the  intent,  aad  tf  a 
statement  pf  support  is  needed  to  dispel 
the  notioni  It  will  be  provided.  An  FClTs 
success  is  dependnrt  on  aenrice  and 
membership  participation,  not  pre- 
existenoe  if  aat.  Undeaiairfy,  cbaitering 
an  FCU  re^iiins  mksU  and  land  woric 
much  depejilds  oa  Ae  nenbera. 
particularlijtfae  FCU  4M«aaiun.  Bat  skill 
and  hard  ifvrk  are  aot  aaigoe  to  lai^ 
groups  or  oxisting  FClTs. 

5.  Shouli)  ithe  NCUA  Board  state 
clearly  tWb«tate<iiprterad  credit 
uiMM  caatUrtiq  la  fcderal  dorter  nH»t 
conform  i4  mM  cl  awabersiap  to 
Federal  st^ndardsf 

to  iiawe  arisan  aoaw 
a  wtalf  ciharteBed  credit 


Ipteepafieldar 
M  in  Donfanaity  widi 
laes.  p^^xn  4tan  ass 


_  cFeflfl  iiiiwn  iMwt 

rtaiidanh. 

JA  aaguire  a  unaniaious 
!  of  Us  aix  Rc^onal 
[aiipiiovalxifa  new 
*  ~  '  rar 

1  «xisMag  «edenl  charter 

M  cross  NCUA  nigioiMl 
J  ^r)  wnwse  neifl  w 
Pii8  tWD  xjt  niui  eT 
Disappromds  under  ^s  system  would 
continue  to1>e  appealable  to  the  NCUA 
Board. 

Cfoder  ikii  ^reseat  .^ystem,  eadi 
Regianal  Oitf^^  ^*  «ldefated 
authorHy  «i|  gnat  mmiatiaaal  Faderal 


or  4 


thefr  inain  <^lloeB  In  the  vegien.  Tliis 
seems  to  Inm  led  *to  some 
inconsistencies  in  amplication:  approval 
of  some  diaiijtefs  txjverti^g  Die  entire 
assojoialioamembeishilp:  apprevalsof 
others  widiiritact  aHduaionary  classes 
to  lioritaTOil^ps;  As  aiyiroval  of  others 
entirel|r. 

ThsNOUA  Bom|  invites  «By  other 
comuiBUU  (f[^  praeedaies  far 
appipyi«|f^a^Bdrth»iml  xJharters  and 
stArtanttve  nMeRnes  fui  ^Seflulog  ftte 
liml^.joljccapizable  msodatioDa] 


bonds.*nMt] 


ensuif  #pt^  laeh  duuitatt  ant  granlad  to 


uAabea  to  coattoue  to : 


serve  Ike  best  tatorestof  the  praapective 
memberslH^L 

7.  SbaaU  a  osMraoafty  PCU  having 
severe  fiasnriil  dtffiouldes  be  permitlwi 
to  merege  iaia  aa  aaaacialioaBl  or 
occupatioMlFCU7if  so.  what  shoaM  be 
the  effect  oa  the  ooatiMBiiV  FCU? 

RegiesMl  «ractan  aew  feaecrilr.  <•) 
Permit  aa  eecapatioaai  or  asaoUatiunal 
FCU.  wWe  aainlaialng  its  occapaliunal 
or  assaciatiaBal  idMraoler.  to  take  in 
only  Ifae  exisliag  nearinn  ef  a 
distiesaed  oosHMafty  PCU:  aad  (b| 
peiwt  SB  orninBlieaai  or  asspdatiaaal 
FCU  to  take  w  a  oanaaaaityflCU  V  the 
continaiag  credit  uaioa  qualiftes  for  and 
becaaias  a  maininnity  PCU. 

Some  ftegtoeal  Directors  kwt  also 
alfanwd  eooupelieiial  and  associational 
FCU's  to  aooepl  Askessed  comamnity 
FCU's,  with  their  fields  of  memberririp, 
wlme  ffian'rtalnii(g  tiwii  oocapatiunal  or 
associa«efaal  «lnracter.  NCUA  staff  1ms 
asked  tial  the  NCUA  Beard  ooHfirm 
that  tl#ii«BArtery  merger  authority  wiH 
be  osed:  {e|  IWtme  «  oenmMHiily  FCU  is 
in  peer  fiaanciat  oonfifion.  aad  (b) 
where  staff  Ins  eidieasted  aH 

e.  ShoiMNGUA's  delegation  of 
authority  to  the  Regional  IKrectors  to 
approve  comanmity  PCSJ  tSiaiters  and 
expansion  requests  be  expanded  to 
include:  (a)  Any  request  far  an  increase 
of  30  peicent  or  less  inihe  ficM  trf 
meiiAwiidilp  of  an  exittiag  FCU,  and  (b} 
any  regnest  where  the  proposed  fidd  of 
meuAwrefalp  wodd  be  tQQJOOO  or  less  for 
a  new  or  exisMngFCU? 

The  current  delegation  raqmres  NCUA 
Board  approval  of  aH  community  FCU 
charter  and  exjuasioB  applicatioas 
where  the  firoposed  field  of  menA)er8hip 
is  over  3S.t)aD.  This  has  been  usdiil  to 
allow  the  NCUA  Board  to  monitor 
'  closely  the  types  and  frequencies  of 
these  chaAges.  It  m^  oow  be 
appropriate  to  j{ive.grea1er«u&ori^  to 
the  Bf^onal  Oireclors.  wSh  i^peal  right 
to  the  NCUA  Board. 

9.  Should  NCUA  compile  a 
comprehensive  aiaaual  containiqg 
NCUA's  jralicles  And  juocedanes  an 
charlen^g,  expansion.  tpp|pgpr,  and 
related  iieid-eliniembeiBhip  iymgf? 

NCUA^s  policies  and  procedures  are 
now  set  oat  oainly  in  nfjRS  M-1.  a  1980 
chartenx^  nanitaL  aad  a  IflBS  '*wtfrii>g 
panyhlet  Iliese  doo^iments  were 
written  to  joaet  discFete  Aeeds  and  do 
not  mesb  well  with  each  other.  NCUA 
staff  reoonuBeads  publicatioa  ale 
manuaJ  "~'*iiiir^  all  related  £iald-of- 
memfeersbip  itoHrias  aad  procedures, 
aad  loans  ior  aew  charter  and 
expansioaepplicBtnns. 

llmNCUABooiid  aaqaasts  CiKsmeat 
oaeii  of  Ae«bewe  issues.  Qy  An 


Natiand  Credit  Itaiea  AdsiiaistialiaB 
on  June  2. ; 


Secretary  of  the  Omifd. 

(FR  Doc.  88-13706  Filed  ft-16-88: 8:45  ain| 
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OEPARTMEMT  OF  TRANSPORTATKM 
Federal  AviaHoii  Adiiibiiali  afUua 
14CFRPMt9t 

tDedwtWe.—  tW  H  <M>1 


Modal  TW/Tlt 

AOENCV:  Federal  Aviation 
Administration  |FAA).  DOT. 

ACnON:  Notice  of  ntOBosed  Rideai^iiMi 

(NPKM). 


SUMlMliv:Tliis  notice  proposes  to 
supersede  an  existiag  airworthiness 
directive  |AD}.  ej^pTicable  to  certain 
Boeiqg  Model  707/720  series  aiiplanes. 
whicSi  currently  i«q«lres  InspectioDS  of 
the  inboard  eAgine  aaodle  strut  attach 
structure  to  detect  cracks,  and  repair,  if 
necessary.  This  action  would  reduce  the 
repetitive  inspection  interval  for  Hioae 
opeiatois  who  uee  the  aiiplaaes  for 
short  flii^  fay  adding  a  flight  <9de 
upper  Hait  as  well  as  the  ounent  flight 
tinn  limit,  Further,  a  n^pait  prooedoie 
listed  in  Hw  cwreat  AS  »» teraoiaatiag 
acioa  is  not  adBfuate  to  pwveat  forther 
cracking.  Aifptaans  «hat  have  been 
repaired  withoat  the  instaltotion  of  the 
improved  nacelle  strut  support  fittii^ 
must  be  repetitively  inspected.  This 
action  was  prompted  by  a  report  of  an 
engine  SK^rating  Insm  aa  aiiphBe. 

OATK  Comments  must  be  received  tio 
later  than  Aqgast  IS.  19BS. 

AOCNtESSR:  Send'conraients  tm  the 
proposal  in  dtiplicate  to  Federal 
Aviation  Administrafion.  Northweafl 
Mountain  Kegion,  Office  of  tfie  Regional 
Counsel  (Attn;  ANM-103J,  Attention: 
AirworHuneae  Rules  Docket  No.  88-NM- 
18->UX  17900  Pacific  Hi^way  South  C- 
68966.  Seanle.  W«^hii\gton  98168.  The 
applicable  service  information  may  be 
obtained  from  the  Boeing  Commercial 
Aiiylane  Coi^paqy.  P.Ol  Box  3707. 
Seattle.  Washingloo  98124.  This 
information  vaay  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Higfawoy  Sou^  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Mai^Uial 
Way  Soutf).  Seattle.  Washington. 

FWtWWMiailifCMmAliUIICOIWACC 
Mc  Scott  F.  Aansc  Airframe  Braach, 


F«d«Ml  ItwUta' rvri.  58.  Nte  llT  /  I'riaiy.  hm«  17,  WW  y  ProptMeJ  Ralrt 
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ANM-120S;  telephone  {206}  4ari-t9ea    : 

Kteiling  address:  FAA.  NortliWest-  =  . , 

Mountain  Region.  17900  Pacific  >iighw«qr 

South.  C-6896e,  Seattle.  Washington     ; 

98168. 

SUPPLEMENTAIIV  INFONMATION: 

Comments  Invited 

Interested  persons  are  invited  to, 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  at 
they  may  desire.  Commimicati(ms 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket.  I 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-18-AD.  17900  Pacific 
Highway  South.  C-68966,  Seattle. 
Washington  98168.  I 

Discussion 

On  April  26, 1977.  the  FAA  issued  AD 
77-09-03,  Amendment  39-2888  (42  FR 
22863;  May  5. 1977).  to  require 
inspections  of  the  midspar  fitting  every 
1,500  hours  time-in-service  on  certain 
Boeing  Model  707/720  series  airplanes 
with  more  than  12,000  hours  time-in- 
service. 

Since  issuance  of  that  AD,  a  report 
was  received  of  the  separation  of  an 
engine  with  less  than  1.500  hours  time- 
in-service  since  the  last  inspection.  This 
airplane  was  being  used  for  short  flights. 
This  incident  has  prompted  a  re- 
evaluation  of  the  inspection  interval.  It 
has  been  determined  that  the  number  of 
flight  cycles,  as  well  as  flight  time,  is 
important  in  determining  the  repetitive 
inspection  interval.  The  manufacturer 
has  conducted  an  analysis  which 
indicates  that  the  repetitive  inspection 
should  be  accomplished  at  1,500  hours 
time-in-service  or  600  flight  cycles  for 
Models  707-300.  -40a  and  -300B/C 
series  airplanes,  or  750  flight  cycles  for 


Models  TOf^lOOk  -20a  and  7^  i^es 
airplanes,  whichever  occurs  first 

AdditiabaUy;  h  has  been  ilet«mined 
that  a  repair  of  Ihe  fitting,  indicated  at 
aco^table  tenninaling  action  in 
paragreph  D.  of  AD  77-00-03,  it  not 
adequate  to  prevent  future  cracking; 
instead,  only  the  replacement  with  ■ 
improved  fittings  is  acceptable  for 
terminating  action.  Therefore,  repetitive 
inspections  are  necessary  to  detect 
cracking  in  airplanes  that  have  been 
repaired  without  the  installation  of  the 
improved  nacelle  strut  support  fittings. 
The  FAA  has  reviewed  and  approved 
Boeing  707/720  Service  Bulletin  No. 
3183,  Revision  2,  dated  January  28, 1988, 
which  describes  the  inspection,  repair 
and  replacement  procedures  to  be  used 
on  the  inboard  nacelle  strut  midspar 
fittings. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  the  inspection  of 
the  inboard  nacelle  strut  midspar  fittings 
and  their  reinspect^on  interval  to  be  a 
function  of  both  flight  time  and  flight 
cycles  in  accordance  with  the  previously 
mentioned  service  bulletin.  In  addition,    . 
terminating  action  has  been  revised. 

It  is  estimated  that  80  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  8 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  die  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $25,600. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  whidi  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  it 
not  major  under  Executive  Order  12291 
and  (2)  it  not  a  lignificant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policiet  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  it  it 
further  certified  under  the  critjeria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promuIgatC(d»  will  not 
have  a  tiffoificant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  707/721^  airplanes  ore 
operated  by  trnaU  eatititos.  A  copy  o' • 
drafi  ragtilatdry  eval^tton  prepared  for 


this acd<mii  c)iniMiQ«dln tteie^atpty  , 
docket..  ..  ..^  ■,.-.:' i  i. Oil  o.ft<:i:>>M'''- 

Aviation  tafety^ Airoralt  -i-'    »;■■■  '-^ 


TIm 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  ttie  Administrator,     .< 
the  Federal  Aviation  AdministrotiQn     :. 
proposes  to  amend  1 30.13  of  Part  30  of  ::.-* 
the  Federal  Aviation  Regulationt  (14     -' 
CFR  39.13)  at  foUowK 

PART3»-{AMEN0ED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a),  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449.        •  ■!. 
January  12. 19B3):  and  14  CFR 1149-  ■»: 

S  39.13   (Amamtodl 

2.  By  superseding  AD  77-0WI3, 
Amendment  39-2888  (42  FR  22863;  May 
5. 1977).  with  the  following  new 
airworthiness  directive: 

Boeint:  Applies  to  Boeing  Model  707/720 
series  airplanes  listed  in  Boeing  Service 
Bulletin  No.  3183.  Revision  2.  dated 
January  28, 1968.  certificated  in  any 
category.  Compliaaoi  ntpund  as  - 
indicated,  unless  already  accompliatiadi  ■' 

To  prevent  separation  of  an  inlxMrd 
engine,  accomplish  the  following: 

A.  Except  as  provided  in  paragraphs  K,  C 
and  D..  below,  prior  to  the  accumulation  of 
12.000  hours  time-in-service,  visually  inspect 
the  mid-spar  support  fittings  of  the  inlioard 
nacells  for  cracks  in  accordance  with  Boeing 
Service  Bulletin  No.  3183.  Revision  2,  dated  . 
January  28. 1988.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  1.500    .,_ 
hours  time-in-service  or  600  flight  cycles  for' 
Models  707-300.  -40a  and  -300B/C  series 
airplanes,  or  750  fUght  cycles  for  Models  707« 
loa  -200,  and  720  series  airplanes.  Whichever 
occurs  first  If  any  clacks  are  found,  repair  , 
prior  to  further  flight  in  accordance  with, 
paragraph  B..  below. 

B.  If  the  mid-spar  support  fittings  are 
currently  being  inspectfd  in  aooocdance  with 
Boeing  Service  Bulletin  Na  3183,  Revision  1, 
dated  May  S.  1977.  orJtevisioa  2.  dated 
January  28, 1968,  th«i.«aotinua  the  inspection 
program  in  accordanos  with  Boeing  Service 
Bulletin  No.  3183,  Revision  2,  dated  January 
28, 1968.  Repeat  the  inspections  at  intervals 
not  to  exceed  1,500  hows  time-in-service  or 
600  fli^t  CTcles  for  Models  707-30a  -400. 
and  -300B/C  series  airplanes,  or  7S0  flight 
cydes  for  Models  7D7-10a  -aOOr  and  720 
series  airplanes,  whi^wver  occurs  first  For 
Model  707-300, -400,  and -aooB/C  series 
airplanes  with  more  than  500  fli^t  eyelet., . 
and  Model  707-loa  rVa  and  »B  series 
airplanes  with  Don  than  660  llijibtcyclas. 
since  the  last  inspectiaB  on  the  affscttve  date 
of  dils  AD;  intpoct  Wlthfn  t)ie  next  IM  flight 
eyctoi  erpttor  to  the  accuaidahciii  of  lioo 
hoars  thnt-lMahrtOs  siabs  fl»  Mt^ 
inspectiob,whldi*ver6dciirs  first  nohy  ' 


■    .1.  .•«~'T  '*      f       1   ■  •      I       .       ■       ♦ 
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cr«cka  an  taaiwLrqi«ir  prior  to^finthat  lUglM. 
in  ■ceonluK  I  wjUfa  pMa^apik  B,  babw. 
C  If  impel  d  toM  iMd  bMp  tanBiutMl 
undar  puaip  I  pk  a  «r  AD  77-te-dS  Iv 
repaiiiiit  th*  I  lidtpir  Mppori  flM^i.  wilUn 
thn  niiirt  IWI  i  in  lim  kiim  tk»  tflw  Um 
efbctiva  dati  I  pf  lhi«  AD.  viraaUy  iaqMCt  the 
Bid-aiwr  «ip  F  oct  flttinfi  lor  m^  in 
■coorduica  1  »hh  BmIi^  Sarviofr  BuUatin  Na 
9183.  Ravlsio  1^  X.  dated  lamtaiy  A  igas. 
Rapeal  dw  ii^iaction  at  inlarVala  not  to 
axcaed  tSOO  tbia-in-eerviea  or  600  fl^l 
cydet  for  M4^ 'O^-WO' -Ma  and -300B/C 
•eriea  aitplaiaa.  or  7S0  flight  cjrdea  for 
Modeb  707-^^ -am,  and  7»  Mriaa 

"^'^'^  »ver  occura  finit  If  anjr 

.  repair  prior  to  ftotbar  fli^t 
"fa  parasraph  B^  below, 
ihadbaeitteniiaatad  . 
3.orAD77-4».09.bytha 
r  die  midapar  attpport  fittihga 
^ttinga.  dien  prior  to  tiki  new 
■acciifflalated  121)00  houra 
I  or  within  die  next  100  houra 
)  after  die  effective  date  of  tfaia 
r  occura  later,  viauaUy  inject 
jcracka  in  apoofdance  with 
I  BaUetinNa  3183.  Reviaion  2. 

.  1908.  Repeat  at  intervale 
iJBOO  houra  time-in-aervice  or 
I  for  Modela  707-800. -400 
riaa  airplanea.  or  750  flight 
1 707-100,  -aoa  and  720 
.  whidiever  occura  fiiat  If 
i  found,  repair  prior  to  further 
I  wMi  paragraph  B.. 


raplaceneut  I 


AD, 
die! 
Boeing  I 
dated  Ji 
not  toi 
000  flight  I 
and  -3Q0B/( 
cydeeforl 
•oieaaiipl 
anyxradui 
fli^t,in 
below. 

B.Ifany( 
aupportfittL 
diafairiagi( 

caiiaut  1 
upper  wfing't 
faataner  hoi 


I  are  found  in  the  midapar 
,  prior  to  fivdier  fli^t  remove 
r  the  inboard  nacelle  atnit 
Rttinga  and  conduct  an  eddy 
|ioa  ^  the  fittinga  and  the 
I  at  die  two  moat  forward 

^^-1  the  inboard  flange  of  die 

fitdnga  cooun|«i  to  die  fittinga,  the  front  apat 
upper  cfaordr  and  die  upper  wing  akin,  in 
accordance  wiim  Boeing  Service  Bulletin  No. 
3183.  Reviaioij  1,  dated  May  5. 1077.  Repair  all 
cracka  prior  t4  liuther  flight  in  accordance 
widi  die  aervitb  bulledn. 

F.  TerminatUg  action  for  the  requirementa 
of  thia  AD  la  mnacement  of  die  inboard 
nacelle  atrat  iwoard  and  outboard  midapar 
aupport  Bttinga  with  improved  fittinga.  in 
accordance  mBi  Boeing  Service  Bulledn  Na 
3183.  Reviaioii  i  dated  May  8, 1077,  and 
inapection,  mtMiflcatioii.  or  replacement,  if 
neoeaaaqr.  of  die  inboard  nacelle  atiut 
overwing  fitdi^i  to  the  IMnt  apar  upper 
chord  in  aooea^anoe  widi  that  aervice 
bulletin.         1 1 

G.  An  altenwte  meana  of  compliance  or 
adjuatment  ailim  compliance  time,  which 
providea  an  acceptable  level  t4  aafoty.  may 
be  uaad  when  I^i^roved  liy  the  Manager. 
Seatde  Aircraft  Certificadon  Office.  FAA. 
Northwreat  Mcwtain  Region. 

Note:  Hie  rMueat  ahould  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inapector  (PM  i  who  may  add  any  comments 
and  than  aend  i  i  to  the  Manager,  Seatde 
Aircraft  CertU  <  ation  Office. 


KAitplanot 
of  one  inboard 
fiUii«  faded 
widiFAR2Vlf 


widi  no  mote  dian  one  tang 
I  lacelle  atrut  mid-ap^r  aupport 
r  be  flown  in  accordance 
and  21.190  to  ♦  baaa  where 


r^a^required  by  dib  AD  may  be 
parfonnacL 

All  petion««fiiBcted  by  thia  directive 
who  lave  oot  already  received  the 
appropriate  service  documents  from  the 
manufactuier  may  obtain  copies  upon 
request  to  tfw  Boeing  CommMcial 
Airplane  Company,  P.O.  Box  3707. 
Seattle,  Washington  9B12C  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Regioa,  9010.  East  Mar^bal 
Way  Soudi.  Seattle.  Washington. 

Issued  in  Seattle,  Washington,  on  June  8. 
1968. 

EbedMickM.  Isaac 

Acting  Director.  Northwmt  Mountain  Region. 
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[Docket  Na  HUM  se  AD] 

AlrwortMnM*  DirMtivM;  Boeing 
Modal  737  8m1m  AlrptatMs 


n  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 


n  This  notice  proposes  a  new 
•airwortfahiess  directive  (AD),  applicable 
to  all  Boeing  Model  737  series  airplanes, 
which  would  require  replacement  or 
modification  of  the  Generator  Control 
Unit  (GCU)  filter  modules.  This  proposal 
is  prompted  by  reports  of  smoke  in  the 
cockpit  as  a  direct  result  of  the  GCU 
filter  module  failures.  This  condition,  if 
not  corrected,  could  lead  to  additional 
GCU  failures  producing  smoke  in  the 
cockpit  and  partial  loss  of  electrical 
power. 

IMTC  Comments  must  be  received  no 
later  than  August  10, 1988. 
AlKWttlgi;  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANK^IOS),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
56-AD,  17900  Pacific  Hi^way  South,  C- 
68986.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Westinghouse,  Electrical 
Systems  Division.  P.O.  Box  980.  Lima. 
Ohio  45802.  This  infbrmation  may  be 
examined  at  the  FAA,  Nordiwest 
Mountain  Region,  17800  Pacific  Highway 
South.  Seattle.  Washington. 
FOR  RMfTHm  MPONMATION  contact: 

Mr.  Mark  Perini,  Systems  &  Equipment 
Branch.  ANMt130S:  telephone  (206)  431- 


1044.  Matting  addrnts:  FAA«  Northwest 
Mounlaia  JUgioii,'17900  Pacific  Hidiway 
South.  048086^  Seatde.  Washington 
90168. 

-ANY 

Invited 

Interested  persons  8re  invited  to 
participate  in  the  making  of  die 
proposed  nile  by  submitting  such 
written  data,  views,  or  aigumente  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
die  addreas  specified  above.  All 
commuMiUcations  received  on  or  before 
die  closing  date  for  commento  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
die  proposed  nde.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  commento  received.  All 
commento  submitted  will  be  available, 
both  before  and  after  die  closing  date 
for  commento,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contect  concerned  with  the  substance  of 
diis  proposal  will  be  filed  in  die  Rules 
Docket 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
die  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-56-AD.  17900  Pacific 
Highway  South.  C-68906.  Seatde. 
Washington  96168. 

Discussloo  , 

The  FAA  has  received  numerous 
reports  of  "sm'oke-in-cockpit"  on  Boeing 
Model  737  series  airplanes  due  to  GCU 
filter  module  failures.  In  all  cases, 
subsequent  investigation  revealed  that 
the  three-phase  capacitor  in  the  GCU 
filter  modules  had  internally  shorted 
and  burned,  causing  smoke  and  partial 
loss  of  electrical  power. 

The  FAA  has  reviewed  and  approved 
Wesdnghouse  Service  Bulletin  87-101 
dated  March  1087.  which  describes 
procedures  to  replace  die  existing  GCU 
filter  modules  with  a  new  improved 
module  design  which  eliminates  die         v 
three-phase  capacitor  assembly:  and . 
Westinghouse  Service  Bulletin  87-102. 
dated  August  1987.  which  describes 
procedures  for  modification  of  the 
existing  GCU  filter  modules  to  correct 
the  deficiency. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design.  «n  ADis  proposed 
which  would  require  replacement  or 
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mot^ficatkm  of  tiM  GCU  fitoriMidnte 
in  aoootdaiics  wtth  ^«  appnpriate 
service  boltetiB  previoody  — itinnwd 

It  it  estimafed  that  1.200  aiiplanM  vi 
U^  re^stry  woold  ba  afiodMl  by  tfiii 
AD.  tfiat  it  would  take  approximately  1^ 
manhoura  per  airplane  to  acannpllah  ttie 
required  actiona,  and  that  tbe  average 
labor  coat  would  be  140  permanhonr. 
Based  on  tfaeac  figmea.  the  total  cost 
impact  (rfte  AD  on  U^  operaton  is 
estimated  to  be  $72,000. 

The  regolationB  set  fortfi  in  this  notice 
would  be  promdgated  pursaant  to  die 
authority  hi  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus,  fai  accordance  with 
Executive  Order  12812,  it  is  determined 
that  such  regulations  do  not  have 
federalism  hsfdieations  warranting  the 
preparation  of  a  Federalism 
AssesslttenL 

For  these  reasons,  tbe  FAA  has 
detcrmkied  that  this  document  (1) 
involves  a  pn^msed  legulatiai  which  is 
not  mafor  ander  Executive  Order  12281 
and  (2)  is  not  a  significant  rule  piusuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26^  107V);  and  it  is 
fordier  certified  onder  die  criteria  of  die 
Regulatory  FlexMity  Act  diat  diis 
proposed  rule,  if  proonilgated,  will  not 
have  a  significant  economic  tanpact, 
positive  at  negative,  on  a  substantial 
number  of  sdaB  entities  because  few.  if 
any,  Boeing  Model  737  airplanes  arp 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  rqpilaitory 

docket  .    4..  i|:  -v,:.!!  - . 

Aviation  safety.  Aircraft. 

The  Proposed  Amendmem 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
die  Federal  Aviation  Administration 
proposes  to  amend  i  30  J3  of  Part  30  of 
die  Federal  Aviation  Regulations  (14 
CFR  30.13)  as  follows: 

PART  39-CAMENDEO] 

1,  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AullMcllr  40  US.C  1354(a).  1421  sad  M2fk 
4g  U.&C  lOeW  (Reirised  Pub.  L  97-%m' ^  ' 
lanuary  12. 1983);  and  14  CFR  IIJO. 

§39.13   [Amended] 
2.-By  adkbv  the  following  new 

]:":.r. :■■■',', 


..^.^ iteltedsl717L 

■irplaass.oartificatadiaaiiyi —   . 
CoovHaaca  rsviind  within  dw  awt  12 
mooths  after  dw  sffecttve  data  of  diis 
AD,  mlsis  pravtoasly  acoompliratd. 
To  prevent  snote  ta  (he  oodmit  and  pvflal 
loss  of  deelHcal  pewer  caassd  by  the  MafBs 
of  the  GCO  mar  aiBdslw.  acBwyi*  fte 
foUowdng: 

A.  Raptaee  ttajSCU  fl^w  —dales  in 
accotdanBe  widi  WasHa^ewsegsrvioe  ^^ 
Bdtettai  avi-in.  dated  Maicfa  ISV:  or  mediiy 
the  GCU  ffl»«  ■odaias  ia  aocofdaaea  with 
Wettiiighmise  Sarvioe  Bidletin  87-100,  dated 
March  1967. 

E  An  alternate  meant  of  compnance  or 
adjnstment  df  die  ooopliaace  time,  wUch 
provides  an  aooeptable  levd  ef  sefety,  mey 
be  nsad  vriwB  annved  by  dM  Muwsu, 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  retiaest  diould  be  {orwardsd 
through  an  FAA  Wndpal  Maintenance      . 
Inspector  (FM),  win  amy  add  any  oomments 
and  dien  tend  it  to  die  Manager.  Seattle 
AiKtaft  Certificatioo  Office. 

C  Special  flight  permiU  may  be  iktued  in 
accoidance  with  FAR  21.197  end  21.199  to 
operate  aiiplanas  to  a  base  for  die 
accomplishment  of  die  nuxfification  by  Uiis 
AD. 

All  persons  aHeded  by  dns  directtve 
who  have  not  already  received  the 
appropriate  service  docmnoits  from  the 
maniifacturerniay  obtain  copilBS  upon 
request  to  Westtq^rause.  Eleietrical 
Systems  Division,  P.O.  Box  980.  Lima. 
Ohio  45802.  These  documents  may  be 
examined  at  die  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Wf^ay 
Sottdi.  Seatde.  Washingtoa  or  the 
Seatde  Aircraft  Certificadon  Office. 
FAA.  0010  East  Marginal  Way.  Seatde 

Washington. 

lasaed  in  Seatde,  WasUngleB.  OB  )ae  •. 
19BS. 


Actb^  Onctur.  Nalkwnst  Momtain  Ragkm. 
[FR  Doc  99-13888  Piled  e-10-«fl(  ft45  am] 
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coMMOorrv  huures  tbamnq 

COMMISSION 
17CFRPart14« 

Privacy  itet  of  1974;  Itocordo 
HainialiMd  on  IndhrtdualB 

Aaewcr.  Commodity  Futures  Tradfaig 

Commission. 

Adnoit  Notice  of  proposied  rulemaking. 


■n 

DATt:  CoouDents  flni9t  be  received  on  or 
before  July  ia  1968. 
aomM:  Qonmwols  shoidd  be 
■^boHled  to  ftmk  A.  WcM,  Secretary. 
CtiiiiUHHlKy  ^tmea  TVanlng 
Commission.  2iD33  K  Street  NW.. 
Washington.  DC  20681. 


EByn  S.  ftodi.  AMaraey.  OIBoe  •■ 
GcoieralGoaasal  GomnoAty  Rrtnret 
Trading  Commissian.  2033  K  Street  NWh 
WaaUngton.  DC  20681.  Telephone  (202) 
254-068a 


In  an  aocoii]4>anying  notice  the 
Commodity  Futures  Tiding  ComnysiM 
("Commission")  is  providing  Bolioe  of 
cxistenoe  of  two  systems  of  records,  "' 
CFTC-ao  ("Open  Comntfssioft 
Meedngs")  and  CFTC-Sl  ("Exempted   ' 
dosed  Cdmndssibn  Meetfaigsn.  In 
conqtlfance  wldi  dw  requinmaits  of  dile 
Governnent  in  the  SimsUi^  Act,  5  . .' 
U.S£.S52b("8uBaUniAct'*)anddii    ; 
rmiimistiirr'T  repiladnns  ptMsnlgited: 
to  taqdeBsnt  dm  SnoihfaH  Aci'ir  cm  * 
Part  147,  dM  Qmidsshiii  Mihrtalai;   "^ 
electronic  recordings,  transcripts  or  sM8 
of  mfaratea  of  aB  dosed  Commltion 
meetings  or  dosed  portions  of 
Conmisskm  meetings.  It  is  also  the 
Commission's  pracdoe  to  record  its 
meetii^  viAidi  are  beU  open  to  puUio 
obeervadflo.  With  respect  to  all  of  Hs 
■eediV.  whether  open  or  dosed,  dm   - 
CoMBiiselbn  lairtnlahw  IndlcM  of  A«  ;' 
nieedngs.oi8iDKbiedbyyearaiid      '   ;^^ 
subdivided  bry  tfAlect,  The  indices 
coirtaln  die  naines  of  some  individoals,. 
and  the  corresponding  recotdings. 
tranaciipU  or  liinatas  contain  eoaao 
infbrmatton  aboat  dKiee  individoals, 

Theee  Itadioes  and  records  oonsdtuta 
two  *ystemft  or  records  under  the 
Privacy  Act  of  197*4, 8  U.S.C  S52a.  One 
syltem  consists  of  die  recording  or     ., 
Commission  meefhigs  open  to  the 
public.  The  odier  system  consists  of  die 
recordings  of  dosed  Commission 
meedivs,  which,  aa  eiq^idned  below, 
the  Commission  proposes  to  exenqrt 
firora  certain  pi^visons  (rf  the  Privacy 
Act 


Propoeed 


airworthiness  directive: 


r  The  Commodity  Faturae 

Tradinii  Coaunlssian  Is  proposing  to 
revise  its  Privacy  Act  r^sdadons  so  as 
to  exempt  from osvtain provMomof  the 
Privacy  Act  a  new  systeai  of  recocda 
entided  "Exemption  Ckwed  GoaunisriAn 
meetings."  This  new  system  is  added  to 


lo  Privacy  Afll 


The  Commission  proposes  to  amend 
S  146.12  of  its  ri^Iai£6ns  hi  order  to 
exempt  die  system  containing 
taifcunnation  on  ckised  Commisdon 
meetings  from  certain  notiflcsfienand  = 
access  iMovidons  of  dm  Privacy  Act 
Persoant  to  section  (k)  of  dm  Privacy 
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Act.  S  U.S.q.  S52a(k).  an  agency  may 
promulgate  hiles  to  exempt  any  system 
of  records  nom  certain  notiRcation  and 
access  reqUrements  of  the  Privacy  Act 
if  the  infornation  in  the  system  falls 
under  any  M  the  enumerated  categories. 
The  Comnuision  believes  that  much  of 
the  informajion  in  this  system  falls 
under  the  dqtegories  set  forth  in  sections 
(k)(2)  and  (k)(5).  The  information  in  this 
system  incpiides  (a)  investigatory 
materials  doimpiled  for  law  enforcement 
purposes  Whose  disclosure  the 
Commissiohhas  determined  could 
impair  the  effectiveness  and  orderly 
conduct  of  ^e  Commission's  regulatory, 
enforcement  and  contract  market 
surveillance  programs  (section  (k)(2))  «r 
(b)  inyesti^bry  materid  compiled  - 
solely  for  to^  purpose  of  determining 
suitability,  iiligibility  or  qualifications 
for  employnient  with  the  Commission  to 
the  extent  that  it  identifies  a 
confidential  JBOurce  (section  (k)(5)). 

Accordiniiy.  the  Commission 
proposes  tlfit  17  CFR  146.12  be  amended 
so  as  to  ex4lipt  those  racords  which  fall 
within  the  tategories  enomerated  in 
secUons  (kWn  and  (kp)  of  ihe  Privacy 
Act  froin  thy  notification  procedures, 
record  acce^i  procedures  aijid  rocord 
contest  profftfauBs  setjforth  in  ibx. 
system  ootitts  of  other  repdrd  systetos) 
and  from  UhU  iiequireipent  tfa«jt  the:  •  ' . : , . 
soukM  olttiiotd  in  tb^  sysleiB  b^'f'*  f ' ; 
'described.^  1 1    ■''■-...■■'■".'.■  '^  X)]  ■/  ■:  ' 

Any  p«ra4ii  interested  in  «obWittb^ 
written  ddta,  views  or  feigooiehts  jom^ie'  ' 
proposed  AQ^ndments. should  send  flut:b 
comments  to*  Jean  A.  Webb.  Secrotaiy, 
Commoditij^  Futures  Trading 
Commissioii.  2033  K  Street.  NW.. 
Washington.  DC  20581.  by  the  specified 
date.  II 

Reguktoty  flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C  601  eteeq.,  requires  agencies  to 
consider  the  impact  of  proposed  rules  on 
small  entities.  It  is  not  anticipated  that 
these  proposed  rules  would  impose  any 
new  burden  jdn  small  entities. 
Accordingly!  jthe  Chairman,  on  behalf  of 
the  Commislfon,  hereby  certifies 
pursuant  to  5iU.S.C.  605(b)  that  the  rule 
proposed  herein,  if  promulgated,  would 
not  have  a  si  gnificant  economic  impact 
on  a  substar  nal  number  of  small 
entities.         ! 

list  of  Subjedts  in  17  CFR  Part  146 

Mvacy  An  li  Records  maintained  on 
individuels. 

In  conside  ition  of  the  foregofaig.  and 
pursuant  to  the  authority  contained  in 
section  2(a)(^l)  of  the  Commodity 
Exchange  Ak^  7  U.S.C  48(j)  and  in  die 
Privacy  Act.  SU.S.C  5S2a.  die 


Commission  hereby  proposes  to  amend 
Part  146  of  Chapter  1  of  Title  17  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  14»-IIEC0RI>S  MAINTAINED 
ON  INDIVIDUAtS 

1.  The  authority  citation  for  Part  146 
continues  to  read  as  follows: 

Authority:  Pub.  L  93^79. 88  Stat.  1896  (5 
U.S.C.  552a):  sec.  lOlfa).  Pub.  L  93-463, 88 
Stat.l389(7U.S.C.4a(n). 

2.  Section  146.12(a)  ie  proposed  to  be 
amended  by  revising  tlie  second 
sentence  to  read  as  toUows: 


1146.12 

(a)  *  *  *  Materials  exempted  under 
this  paragraph  ara^ontainedin  the 
system  of  records  entitled  "Bjwmpted 
Investigatory  Records"  and/on  in  the 
system  of  records  entitled  "Exempted 
Closed  Commission  Meetings."  *  *  * 

S.  Sectioq  I4e.i2(b)  is  propowed  to  be 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

(b)  *  *  *  Materials  exempted  under 
this  paragraph  are  included  in  die 
aystem  of  records  entitled  "Exempted 
Employee  Background  Investigatioa 
Material"  and/or  in  the  system  of 
records  entided  "Exempted  Closed 
Comniissiofl  Meetings."  .i.^^^  > 

;*  .■  i  •  ...    ,  •  .,      «  .       «   ■  ]^.- ,;;  J  .; 

:  »  bsued  fa  Warflington,  OC;«h)une  l&ilM 
^iJofliMGominiasiaa.  •.>;:•;,. 

'feaoA-lMbb.^  'J^t^i 

SeormryoftiteOmmif^iatu.  .  '  v-: '. '  ': 
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occurs  outside  the  United  States. 
Additionally,  the  Regulation  would 
provide  "safe  harbors"  for  spedRed 
transactions.  Offers  and  sales  meeting 
all  of  the  conditions  of  tlie  applicable 
safe  harbor  would  be  deemed  to  be 
outside  the  United  States  and,  therefore, 
not  subfect  to  section  5.  The  Regulation, 
as  proposed,  would  not  be  available 
with  respect  to  offers  and  sales  or 
securities  issued  by  investment 
companies  required  to  register  under  the 
Investment  Company  Act  of  1940. 

OATi:  Comments  should  be  received  pn 
or  before  September  IS,  1968. 


:  Comments  should  be 

submit  in  implicate  to  Jonathan  G. 
%a\k,  Secretaiy.  Securities  and 
Exchange  Commission.  460  FiMi  Street 
NW.,  Washington.  DC  206401  Comment 
letters  should  refer  to  Pile  Na  S7-e-68.i 
All  comment  letters  will  be  available  for 
public  inspection  and  copying  in  the 
CommiMioa's  Public  Reference  Room. 
450  Fifth  Street  NW..  WaslUngton.  DC 
20649. 


?,-•  ,.••: 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  230 

[Release  No.  33-6779;  File  Na  87-»^l 

Offshore  Offers  and  Sales 

AQENCv:  Securities  and  Exchange 

Commission. 

AcnoN:  Proposed  rule. 


The  Securities  and  Exchange 
Commission  (the  "Commission")  is 
publishing  for  comment  a  proposed 
Regulation  intended  to  clarify  the 
extraterritorial  application  of  die 
registration  provisions  of  the  Securities 
Act  of  1933.  The  Regulation  would 
provide  that  any  offer  or  sale  that  occurs 
witliin  the  United  States  is  subject  to 
section  5  of  the  Securities  Act  and  any 
offer  or  sale  that  occurs  outside  the 
United  States  is  not  subject  to  section  S. 
The  Regulation  would  set  forth  factors 
considered  to  be  important  in 
determining  whether  an  offer  or  sale 


I^TION  OONTACT* 

Samuel  Wolff.  Office  of  inteniationai 
Corporate  Finance.  (202)  27»-324e.  or 
Sara  Hanks.  Office  (rf  Chief  Counsel 
(202)  272-2873,  Divlsioo  of  Corporate 
.;Flp|a0^SecMiit{esMidBx(^HriM^^  _ 
pomnilaato^^^W I^Strip^t,-^   '/^ 

;W^^i(ii^|JGa0S49.  "  = 

'  -  ■  -  •    -  - .,,  f 

^LBxacUtfteSuiiuiafy   *'  -        .  't^  :^r 

TheCootmission is  proposing' ' '  -  -  "'■■  - 
Regulation^  to  clarify  the 
extraterritorial  application  of  the 
registration  provisions  of  die  Securities 
Act  of  1933  (the  "Securities  Act").«  The 
Regulation  would  consist  of  a  general 
statement  of  applicabilify  of  the 
registration  provisions  ("General 
Statement")  and  safe  harbors.  The 
General  Statement  would  provide  that 
section  5  of  the  Securities  Act  ■  does  not 
apply  to  offers  or  sales  of  securities  that 
occur  outside  die  United  States.  In  order 
for  a  transaction  to  fall  within  tiie 
provisions  of  die  General  Statement, 
both  the  sale  and  the  offer  relating  to 
that  sale  would  have  to  be  made  outside 
the  United  States.  The  General 
Statement  would  provide  that  the 
elements  to  be  examined  in  determining 
whether  an  -offer  or  sale  is  made  outside 
the  United  States  include  the  locus  of 
the  offer  or  sale,  Uie  absence  of  directed 
selling  efforts  in  the  United  States.  Uie 
likelihood  of  the  securities  sold  coming 
to  rest  outside  die  United  States,  and  tiie 
justified  expectations  of  the  parties  to 
die  transaction  as  to  the  applicability  of 


■lSU.&C77ae/«e9. 
» 15  U5Xi  77e. 
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the  registration  raqairemeiits  ol  the  U.S. 
securities  laws. 

Pn^Msed  Regulation  S  also  would 
include  safe  harbors  which  rely 
-significantly  on  the  periodic  reporting 
system  of  the  Secwities  Exchange  Act  of 
1934  (the  "Exdiange  Act").*  One  safe 
harbor  applies  to  o^ers  and  sales  by 
issuers  and  their  affiliates,  and 
securities  proiessiMiab  involved  in  the 
distribution  process  pursuant  to  contract 
and  their  affiliates  (the  "issuer  safe 
harbor"),  and  the  other  to  resales  by 
other  persons  (the  "resale  safe  harbor"). 
An  offer,  sale  or  resale  of  securities  that 
satisfies  all  conditions  of  the  applicable 
safe  harbor  wcmld  be  deesMd  to  be 
outside  dte  United  States  vrithhi  the 
meaning  of  the  General  Statenwnt  and 
thns  not  subiect  to  the  registration 
requircBMnts  of  section  5  of  the 
Securities  Act 

Two  general  conditions  would  apply 
to  the  safe  harbors.  Pint,  any  offeror 
sale  of  secorities  most  be  made  in  an 
"o^hore  transaction,"  wUdi  would 
require  the  seller  to  ensure  either  tfiat 
the  buyer  is  (rfbhore  at  the  tine  of  the 
transacti(»  and  that  the  transaction  is 
consummated  overseas,  or  Aat  the  sale 
is  made  on  or  through  the  faciUties  of  an 
established  foreign  securities  exchange. 
Second,  in  no  event  coold  a  "directed 
selling  eSari"  be  made  in  the  Iteited 
States  in  connection  with  an  offer  or 
sale  of  securities  made  under  a  safe 
harbor. 

In  addition  to  these  general 
requirements,  the  issuer  safe  harbor 
would  distinguish  several  classes  of 
securities,  based  on  the  nationality  and 
reporting  status  of  the  issuer  and  the 
degree  of  U.S.  market  interest  in  the 
issuer's  securities,  and  would  require 
varying  procedural  safeguards  to  ensure 
that  the  securities  offered  come  to  rest 
offshcnre.  Securities  of  foreign  issuers  in 
which  there  is  no  substantial  U.S. 
market  interest  could  be  offered  and 
sold  offshore  without  any  restrictions  on 
resale  beyond  the  general  requirements, 
while  securities  of  other  issuers  would 
be  subject  to  restrictions  on  offer  and 
sale  in  the  United  States  or  to  U.S. 
persons.  The  resale  safe  harbor  would 
permit  persons  not  affiliated  with  either 
the  issuer  or  securities  professionals 
involved  in  the  distrttwtian  process  to 
resell  any  securities  in  genwaOy  the 
tama  ffuwuMf  in  which  they  couid  be 
sold  in  a  primary  distribution,  and  also 
to  resell  certain  securities  on  or  throng 
the  facilities  of  an  estaUished  f(M«ign 
securities  exchange. 

The  safe  harbors  would  not  be 
exdusive  and  are  not  intended  to  create 


a  piesuapUoB  that  any  transaction 
f ^1^  to  maet  dMir  terms  is  sabiect  ter 
■ectioa  S.  Reliance  oo  one  of  the  safe 
harbors  would  not  affect  the  availability 
of  any  exenpUon  from  the  Securities 
Act  registration  requirements  upon 
which  a  person  or  entity  may  be  able  to 
rely. 

Proposed  Regulation  S  would  relate 
solely  to  the  appiicabiUty  of  the 
re^stration  requiresMiits  of  section  5  of 
the  Securities  Act.  As  proposed,  the 
Regulation  would  not  be  applicable  to 
offers  and  sales  of  securities  issued  by 
investment  companies  required  to 
register  under  the  Investment  Company 
Act  of  1910  (the  "19«0  Act'V  The 
Regulation  is  not  intended  to  affect  in 
any  way  the  scope  or  applicability  of  Ae 
antifraud  provisions  of  the  Federal 
securities  laws. 

n.  Background 

A.  Section  5  and  Release  No.  33-4708 

The  re^stration  requirements  of  the 
Securities  Act  apply  to  any  offer  or  sale 
of  a  security  invohriag  interstate 
comment  or  use  of  the  mails,  unless  an 
exemption  is  availaUe.*  The  term 
"interstate  oammerce"  inclodes  "trade 
or  commerce  in  securities  or  any 
transaction  or  communication  relating 
thereto  *  *  *  between  any  foreign 
country  and  any  State.  Territory  or  the 
District  of  Columbia  *  *  •."•The 
registration  requirements  thus  literally 
apply  to  any  offer  or  sale  of  securities  to 
any  person  if  the  means  of  interstate 
cftmnwrr*  or  the  mails  are  used.* 

The  Commission,  however, 
historical  has  recognized  that 
registration  obligations  should  not  be 
imposed  on  offerings  with  only 
incidental  jurisdictional  contacts.  In 
Securities  Act  Rdcae  No.  470e,*  the 
Commission  stated  that  it  would  not 
take  any  enforcement  action  for  faihnv 
to  register  securities  of  U.S.  corporations 
distributed  abroad  solely  to  foreign 
nationals,  even  though  the  meaiu  of 
interstate  commerce  are  used,  if  the 
distributioo  is  effected  fai  a  manner  that 
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Witt  lesnh  in  the  securities  comhig  to 
restabreod* 

NuoMtoos  praosduies  have  been 
empli^  shioe  (he  issouice  of  Rriease 
4709  to  ensore  that  secarities  sold  in 
rdianoe  upon  the  Rdease  are  sold  to 
noihU.S.  persons  end  "come  to  rest" 
abroad.  These  prouedures  frequendy 
have  been  the  subject  of  no-action 
letters  issued  by  die  Commission's  staff. 
In  the  case  of  non-convertible  debt 
securities,  the  staff  has  granted  a 
number  of  no-action  letters  involving,  in 
addition  to  other  restrictions,  a  90-day 
period  during  which  no  sales- would  be 
permitted  to  be  made  in  the  United 
States  or  to  U.S.  nationals."'  The  staff 
has  also  granted  no-action  letters 
involving  equity  securities  *  *  and 
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'•£«..  Procter »GaaMe  Co.  (Feb.  Zl.  19BS).  Th* 
reqoMt  fariwcHaB  bwlBMiil  prapoMd  l)w 

huuIUm  wiwM  ni— to  rwnVtrri' "     '■'— ■ 
would  Iw  pUcMi  in  agTMBMi*  with  Mdwwrttu* 
and  dealen  in  any  Mllins  group  requiring 
obwrvnriMi  of  iMMeMaM  w  niee  to  UJ.  perMMW 

•tetoMU  ra^nita*  the  MatffctiaM  •■  ariM  to  US. 
peiMOB  «M«ad  be  pIscMi  in  iBvitottos  talexaa.  Uw 
prospectoe.  preaa  rrieuee  and  tanbetanec 
coniimwlioM  weaU  bedeihwrad  to  adae  to  other 
dealers  reetating  thaae  laatricUoBs:  a  ator 
wMiM  ha  ptoMd  ia  NfMato  for  alUaM  I 
requiriiw  confinsaiioa  from  undetwittan  I 
dealen  that  tm  i«air<«ias  were  eoM  onttide  the 
IMtod  Stotoa  to  pefMM  other  thai  US.  I 
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{bUowii«  cempletion  of  the  distribotiaa  and 

cwnHteattoii  of  MIOPIA  beneflctai  wwueiihlp.  See 

also,  FalrchM  Camera  and  Inttnimenl 

International  Finance  N.  V.  (Dec.  15. 1978):  Raymond 

International  Inc.  Oww  2ft  1S»*)!  The  Snger 

Campeny  (Sept.  X 1V4). 

•  >  £«..  hifivltedAMtociotet.  Inc.  (Oct  14.  ISSS). 
TWa  no  acHea  leqwest  prepoaad  the  luBewiwg 
pMcedan*  deeipMd  to  enewe  that  ttw  saceiMiea 
woiiU  onase  to  lOTl  ahraad:  An  •ndertokiag  by  the 
ielliiw  aeent  ool  to  ofiar  the  shares  in  North 
America  (IMIed  Slates  end  Canada)  or  to  North 
American  petaoae  far  the  ISHWMlh  pettod  feUowhig 
oaavMaa  af  the  oOiring:  a  oaMpteaaM  hfHid  oa 
the  cover  pai*  of  the  prMpaclus  ataltoi  thai  the 
securities  were  aot  Mgial«ed  aader  the  Securities 
Act  and  coidd  not  be  oftiRed  or  aoM  in  North 
AMitca  er  to  Nwtk  Awriean  penoM  far  12 
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pursuant  to  an  exemption  from  regiatratioa.  or  sold 
on  the  Stock  Exchange  In  UmdoK  a  raqulmnent 
that.priertoaaiyliaaaiireftheshaiae.the 
purchaser  wouM  oartiiy  that  he  agreed  to  such 
coHditieM  and  waa  Ml  a  Nartk  AMrioaa  parnn 
and  was  not  acquiring  the  shares  for  any  sach 
a  grawiaian  to  the  bylaws  of  the  issuer 
S  iw  dieactosa  to  laiaaa  to  fagMsrlniMiars 
of  the  ahaiaa  to  Narlh  Aasarican  pencM  prior  to  the 
end  of  dM  IZHBOirfh  parted  and  a  leaand  oa  the 
certificatoe  sihhiacliig  the  ihaiii  isli  hithe 
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While  the  ttoaiBUBioD  did  not  defiM 
the  tenB  "ILfiL  getson"  in  Seleaae 
47aa"  die  a^has  coBslnied  dds  tena 
in  the  no-aciiOB  and  inteipretatiw 
proceie.  As  i  jeneral  natler,  Aa  tenn 
"U.S.  penonJBr*  has  been  considered  to 
incbtde  citizens  and  residents  of  flie 
United  SbrteH  as  wefl  as  oiganizations 
formed  aBde^ldielaws  of  the  Uidted 
States  OP  9mi  {poHiicH  eelMiiVislwi 
thereoC**  Foiei^  agendes  and 
branches  of  tj&  ba^  and  taMvaace 
companiea  an  aol  traalad  as  'VS. 
persaos"  if  it^aratiag  ior  valid  busiaess 
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Ike  staff  also  hsa  ooBBtiaed  Release 
470t  to  psfaitt  resales  dbraad  of 
irrniritissant  arqabBil  im  fnHaiMa  iia  Hm 
Release,  la  a  aeries  nf  an  arfinn  letter*, 
the  staff  has  taken  te  poaiUoa  Ibat  a 
holder  of  leetibJad  aacarifies  may  resell 
the  aecariliea  abroad  wilboat 
registatiea  in  niteioe  on  Release 
4708.'*  b  (faeae  caaea.  dM  iasaers  were 
not  raporliag  companies  aad  bad  ae 
active  market  for  Ibeir  aeonrities  in  the 
United  Steles.  Ibe  staff  baa  also  tabea 
I  it  woald  ba  penaiasible 

priwale  ofieriag  in  the  United  Statea  to 
reseU  the  secarMieaoaiba  Paris  Bouree 
wnoat  iawcstigatkiB  as  lo  dM 
nationality  or  rasideace  aC  tba  caaalar- 
party  under  Hailad  ciicaaistanoes 
inycdviag  Fkeacb  privatizatiaa 
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Staff  has  not  obiectsd  to  I 
pubbc  offErings  auds  oolside'lbe  Uaitad 
States  ooaoonettdy  witbngiBtared 
offerings  of  substantially  similar 
secuities  in  dM  United  Statas.'^  HMdh 
U  is  aofidpatad  that  Ibe  panmetara  of 
the  non-inteyation  position  adil 
cootinae  to  be  develaped  throi^  the 
nonaction  and  inleqiretive  process,  it  ia 
die  general  view  that  exeo4>t  ot 
i^gistered  domestic  nfEnrli^a  and 
ofl^hore  oBeiii^  meeting  the  conditions 
of  the  propcMed  rules  should  not  be 
integrated. 

In  1970  the  Commission  adapted 
guidelines  concendqg  die  offer  and  sale 
outside  the  Unit«l  States  of  shares  oS 
registered  open-end  investment 
companies.**  The  Commission  indicated 
that  die  position  taken  in  Release  4706 
would  not  be  apphed  to  foreign  sales  of 
investment  company  securities.** 

B.  OeveJopmeu^  in  the  Intematitmai 

Since  the  issnance  of  Rdease4fn  In 
1964,  dramatic  changes  have  occmed  In 
the  inleniationa  capital  mancets.  Tbe 
most  significaBt  of  dttae  changes  is  the 
trenenfloae  ^owtn  of  the  Bareboad 
market  aad  fce  reoeat  devrtopewiat  of 
die  Burooqvlty  awlBat  Many  fsolon 
have  contributed  to  dnae  dsvelepaiwHa. 

Iba  lataMst  BquaHoUsa  Ibx  Act  «r 
1964  rvr ).  wUch  was  talsaded  to 
addseaa  the  liailBd  Statas*  balaaoa  of 

lUS. 
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The  imposition  in  1965  of  voluntary 
restraints  on  c^tal  lonnation  by 
iMiiw»^^llffm]  fi^Bp^M^ffflg  itisultod  hi 
United  States  catporatbinl  JMnrhm 
their  foreign  oporaiiaas  fcem  ahaaad  aa 
wnien  diis  program  became  mandatoiy 
in  1908.  an  iBHBBBate  sc^ge  of  uODap* 
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repealing  the  30  percent  withholding  tax 
on  payments  of  "portfolio  interest*'  cm 
debt  securities  issued  after  July  18. 1984 
to  non-U.S.  holders."  j  i 

More  recent  regulatory  developments 
have  also  contributed  to  the  tremendous 
growth  of  world  financial  markets. 
Capital  market  restrictions  have  been 
relaxed  in  many  countries,  as  have  other 
economic  restrictions  such  as  exdiange 
controls,  foreign  investment  restrictions, 
and  fixed  commission  rates." 
Technological  advances  have  facilitated 
the  internationalization  of  the  securities 
markets,  with  transactions  taking  place 
through  an  increasingly  electronic  and 
computerized  global  financial 
network.**  Automated  quotation, 
collection  and  dissemination  systems 
already  are  in  extensive  use.»»    j 

The  revolutionary  changes  in  t&e 
international  maricet  are  reflected  in  the 
volume  of  international  offerings  and 
global  trading.  The  international  bond 
market  grew  at  a  compound  annual  rate 
of  21  percent  from  ig76-1986.**  Between 
1980  and  1986,  international  bond  issues 
increased  from  $38.3  billion  to  $225.4 
billion,*'  followed  by  a  decline  in  1987 
to  $177  billion  due  to  effects  from  the 
October  market  break  and  other 
economic  factors.** 

In  recent  years,  U.S.  issuers  have  been 
among  the  largest  borrowers  in  the 
international  bond  markets.**  In  1986. 
U.S.  issuers  tapped  the  international 
bond  market  for  a  record  $43.7  billion,  or 
19  percent  of  gross  bond  offerings  in 
international  markets.*"  Eurobond 


*'  Haseltine  tupra  n.  Sa  at  234-236. 

"  Fixed  commissions  have  been  eliminated  in  the 
United  States,  the  United  Kingdom.  Auslraha. 
Canada  and  Denmark.  Report  on 
IntemationalixatioD  at  U-17-1S. 

**  Report  on  Intemalionalization  at  11-6. 

*•  D.E.  Ay  ling.  The  IntemationolizalioB  of  Stock 
Markets  181-196  (1986). 

*■  OECD  Financial  Statittica  Monthly  (various 
issues):  Report  on  Intemotionalixation  at  H-35.  An 
"intemaUonal  bond"  is  a  debt  security  that  is  issued 
originally  outside  the  country  of  the  borrower. 
These  usually  take  the  form  of  Eurobonds  or  foreign 
bonds.  A  "Eurobond"  is  a  debt  security  Issued 
multinationally  through  an  international  syndicate 
in  a  currency  other  than  that  of  the  country  in  which 
the  bond  is  iasuad.  A  "foreign  bond"  is  a  debt 
security  issued  in  a  country  other  than  that  of  the 
issuer,  sold  through  a  syndicate  located  primarily  in 
the  country  of  the  distribution,  and  denominated  in 
the  currency  of  thai  country. 
"  UX  at  n-2. 

*•  OECD  Financial  Statiatics  Monthly  (1988). 
**  Report  on  Intemotionolhtation  at  11-38.  U.S. 
iaauert  were  the  largest  borrowef*  in  this  market  in 
1986,  id:,  white  lapaiwa*  borrowers  wcra  the  largest 
in  1987.  OECD  Ftnwidal  Slalistica  Monthly  (Maidi 
1888). 

«•  OECD  Financial  StatisHca  Monthly  (March 
1988). 


issues  accounted  for  88  percent  of  the 
proceeds  raised  by  U.S.  issuers  in  the 
international  bond  markets  during 
1986.*'  In  1987,  U.S.  issuers  raised 
approximately  $21  billion  in  the 
international  bond  market.** 

Almost  non-existent  five  years  ago, 
the  Euroequity  maricet  has  recently 
become  established  and  has  shown 
remarkable  growth.**  Euroequities 
recently  brought  to  maricet  have 
included  both  international  issues  in  the 
Euromarket  as  well  as  foreign  tranches 
of  domestic  issues  directed  to  particular 
foreign  equity  markets.**  Euroequity 
offerings  of  common  and  preferred  stock 
amounted  to  approximately  $20  billion 
in  1987  compared  to  only  about  $200 
million  as  recently  as  1963.** 
International  equity  offerings  have 
declined  in  the  wake  of  the  October  1987 
market  break.  During  the  twelve  months 
prior  to  the  market  break,  Euroequity 
offerings  averaged  $2  billion  per  month, 
compared  to  an  average  of  $^  million 
per  month  since  that  time.** 

The  global  character  of  the  securities 
markets  also  is  reflected  in  the  rapid 
growth  of  transactions  by  U.S.  and 
foreign  investors  in  markets  outside  the 
investor's  home  country.*'  U.S. 
investors'  purchases  and  sales  of  foreign 
stocks  reached  a  record  $187  billion  in 
1987,  while  foreign  investors'  activity  in 
U.S.  domestic  corporate  stock  was  a 
record  $481.5  billion.**  These  trends 
have  been  even  more  pronounced  with 
respect  to  transactions  in  debt 
securities.  U.S.  investors'  purchases  and 
sales  of  foreign  debt  securities  reached 
a  record  $404  billion  in  1987,  while 
foreign  investors'  activity  in  U.S.  debt 
securities  was  a  record  $2,832  billion.** 
Larger  amounts  of  capital  than  ever 
before  are  crossing  national  borders  as 
investors  throughout  the  world  increase 
their  purchases  of  foreign  securities.*" 

C.  Developments  in  the  U.S.  Disclosure 
System 

In  the  24  years  since  the  issuance  of 
Release  4708,  the  disclosure  systems 
under  the  Securities  Act  and  the 


Exchange  Act  also  have  undergone 
substantial  evolution.  In  particular,  the 
Exchange  Act  reporting  tystem  has 
expanded,  both  with  respiect  to  the 
number  of  companfes  covered  and  the 
scope  of  its  requirements,  to  become  the 
primary  source  of  federally  mandated 
information  about  publicly  owned 
issuers. 

In  1964,  section  12(g)  *'  was  added  to 
the  Exchange  Act.  As  a  result,  for  the 
first  time  companies  whose  securities 
were  not  listed  on  a  stock  exchange 
were  required,  if  they  met  specified 
criteria,**  to  register  their  securities 
under  the  Exchange  Act  and  comply 
with  the  concomitant  periodic  reporting 
and  other  disclosure  requirements.** 

Through  rulemaking,  the  Commission 
continued  to  make  the  Exchange  Act 
disclosure  system  more  comprehensive. 
In  1970  the  current  system  of  quarteriy 
reporting  on  Form  10-Q  was  adopted,** 
and  the  Exchange  Act  registration  form. 
Form  10,  was  amended  to  amplify  the 
disclosure  requirements.**  Amendments 
to  the  proxy  and  information  statement 
rules  in  1974  required  basic  financial 
and  other  information  to  be  included  in 
the  aimual  report  to  security  holders.** 
This  trend  of  improving  the  quality  and 
timing  of  Exchange  Act  disclosure 
continued  throughout  the  1970s  and 
1980s  and  culminated  in  the 
development  of  the  integrated  disclosure 
system,  in  which  Exchange  Act  reports 
serve  as  the  principal  mechanism  for 
informing  the  marketplace  in  both  the 


"W. 

**  Euroequities  include  common  and  preferred 
stocks  distributed  to  investors  in  one  or  several 
markeU  outside  the  issuer's  domestic  market  by  a 
syndicate  of  international  securities  Rrms  and 
banks. 

**  Raising  Equity  in  the  Euromarket  11,  Credit 
Suisse  First  Boston.  London  (1988):  Report  on 
IntemationalixaUoti  at  U-53. 

**  Burontoney  BondworK  tee  also  Report  on 
Intemationalixatioa  at  D-2. 

**  Euromoney  Bondware. 

*■<  Id.  at  II-2. 

«•  U.S.  Traaswy  Bultelin  (Winter  1988). 
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"  SecUon  12(g)  rai|Sirss  that  an  ismier  with  assets 
over  tl  AXMIOO  raster  a  daaa  of  equity  securities 
held  of  record  by  SOO  or  more  peraons.  Currently, 
through  the  exercise  of  the  Commiaaion's 
rulemaking  authority.  Exchange  Act  registration  is 
not  required  unless  the  issuer's  assets  exceed 
SiJOBOjaaa.  See  Rule  IZg-l  (17  CFR  a4ai2c-1).  For 
exemptions  from  Exchange  Act  registration  for 
American  Depositary  Receipts  and  securities  of 
specified  foreign  issuers,  see  Rule  12g3-2  (17  CFR 
24ai2g3-2). 

**  The  registrant  is  required  to  file  reports 
puraoanl  to  section  13(a)  of  the  Bxciiange  Ad  (IS 
U.S.C  78m(a))  (currently,  annual  reporta  on  Form 
10-K  (17  CFR  240J1O).  quarteriy  reports  on  Form 
10-Q  (17  CFR  248J08(a)).  and  cuncnt  reporU  on 
Form  8-1C  (17  CFR  a«8J08H.  The  ragitlTwit  and 
certain  persons  otvnlng  seoiritiee  of  or  engaging  in 
transactioas  with  raapect  to  the  ngiatrant  are 
required  to  comply  with  liie  beneficial  ownership 
requiremento  of  aectlaa  13(d)  (18  U.S.C  7am(d)).  the 
proxy,  information  statemenl  and  tender  olfcr 
requiiemenU  of  section  14  (18  US.C  TSn).  and  the 
ownership  reporting  and  ahort'«wiag  profit  reooveiy 
provisions  of  aectioii  IS  (IS  UA.C.  TSp). 

•«  Releaae  Na  S4-OXM  (Nov.  2. 1991^  (36  FR 
17637). 

••  17  cut  24S.2ia  amended  In  Releaae  Na  94- 
8886  (Oct  14, 1970)  (36  FR  16637). 

••  Rules  14h-3  and  140-S  (17  CFR  Mai4a-S  and 
a«ai4o-3).  aa  aaieMiod  in  ReleMe  Na  94-1ia9t 
(Od.  91. 1«74)  (36  PR  40986). 
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of  partidpaatB  ill  «e  global  maritcts  «  s. 

juHNjr  nliwae  OB  laws  appKcaUe  in 
juriaiicjini^ 

transactiaM  aSsded  afiriiare.  Ibe 
territorial  appraach  rm^ii  i  tbe 

prauiy  of  the  laws  in  which  a  mariiet  is 
located.  As  iavestora  oboose  their 
maritetA,  they  «wiNild  choose  the 
disdosuie  reqaireaieats  applicable  to 
such  laariieta.**  A*  iodicc^  below, 
however,  this  tenitorial  approach  to  the 
application  of  the  registration  provisions 
would  net  aRiect  the  broad  reach  of  the 
antifraud  provisions  of  the  Federal 
securities  laws.** 

The  safe  haibors  proposed  today  ate 
founded  opon  three  basic  propositions. 
First,  the  safe  harbors  would  recognize 
and  give  effect  to  principles  of  comity. 
Foreign  issuers  wift  no  substantial  US. 
marfcet  interest  wooM  not  be  requhcd  to 
adopt  any  specffic  "coming  to  resT 
restricliaas  la  an  ofMiore  offsring.** 
The  safe  harbor  recognizes  that  Ibere  is 
little  raaaoa  int  ofiahoic  offerings  by 
foreign  isaaers  wMh  oa  aobstaatial  US. 
market  inieiMl  aboald  have  '"^?lii  aliiMis 
under  the  nigiilna4ion  piovisioDS  of  U.S. 
secarities  lawa. 

The  second  prapositiea  is  to  eosuie 
against  an  indirect  Hi^frj^^itjon  in  the 


(H.  UulavaclM^«L«th«HL  WSii.  1 K  Ualeipaflhl. 
internationifl  Law  44-46  |197D).  Amoqg  Uie  valMa 
•"l^wedby  the  AicWne  ofoomny  Is-thetimlled 

siiaais  — 4  m  —a."  OgtUm  Hrndb  an^Mtilt  4g»- 
S:AainlemetioaolLamApitiio^i.lB 
ExtmtBnibtritilfurtidlctioa  Updertlie  Seairiim 
fxcAo/q;*  ,4cf  vf  HM  S  rarfham  tan  1.  f.  4M 
(19S«-19eS).  citing  Akehursl.  /urisdictien  m 
Uitema^onolUtw.  1971-4873  flrU.  VA  Inl'i  L  214- 
218;  t  IktMrnBe.  Principim  »f  Public  Intemalional 
Ujwn[iAM.wm- 

^^^wiw  m^^^t^  wowa  aiao  leaaeii  ma 
dialiaction  ttatwaaa  iiwiihiiiiii  af  aacimlies  in  ike 
primary  mai1iete«nd  the  secondary  maittets  by  US. 
inve«Ma.Mea«raeo^aMalNMd<>yanias«er 

sane  aacuriliaa  a  few  sMoiha  Ular  te  the  aeoandaiy 
marfcet  do  not  intpticale  the  MS.  securities  laws  at 
all.  IMa  «i*a*Miqr  voears  became,  pmwant  to  the 
Secafliies  AoL  saglalsalian  la  lewMHy  iiMuinjJ  far 
o^en  «- aalBB  af  «aw  atfTetings  of  aaurilMa  ^ 
issuers  or  afnliales.  while  seoondaiy  trades  are 
exempt  from  registration  under  the  Securities  Act 
The  EMchMse  Ad.  ariiidi  fovitfea  periadic 
reportiag  ef  iafafiatiBa  ty  iasaacs  wWfa  aaoarities 
traded  in  U&  aiarfcais.  does  not  extend  to  securities 
of  foreign  issuets  traded  ortty  in  fere^  mailets. 
•*  See  mfm  na.  Tlt^n  and  aeoaayaayiHg  Hxt. 
Hw  CowaiMian  aMad  ia  WMae4l«S  thai  ra 
distribution  by  a  US.  rwipafaHon  thiwoh  the 
facilities  of  Canadian  Stock  Eachanfes  may  be 
expected  to  flaw  into  the  hands  Of  American 
inaeatara  aMl  awr  tefcfose  he  aabiecl  la 
rsfiataattea.-  Giaan  the  ikanaticchaives  ia  the 
world  ca^Ul  markets  siaca  1861  the  CTimifsion  i% 
no  longer  Of  the  vitw  (hat  the  Canadian  markets 
should  keata^Maut  Corapeeial  meataiiMl  ander 
section  S.  Offers  and  sales  made  in  Canada  will 
therefore  be  trealed  in  tbasaaie  wayjn  those  made 
in  aiqr  athar  faiaiga  4aito«W«a» 
**  Proposed  Role  9b5(a). 


U.S.  maricets.  The  Issuer  safe  hatbor 
tlios  not  only  reqaires  oCEers  and  sales  to 
be  made  ofMiere  ••  and  prohibits 
direefed  sdHng  efforts  In  the  United 
States  (hiring  <he  pendency  of  an 
onshore  ifistributron,*'  but  in  general 
also  conditions  its  avaaabitity  on  other 
restrictions  designed  to  eosure  that 
secinities  come  to  rest  abroad.** 

The  third  proposition  is  that  periodic 
reportii\g  under  the  Exchange  Act  can 
be  relied  upon  for  the  protection  of 
investors  once  the  maiketiqg  ellbrt  has 
been  completed.  After  the  foreign 
distribution  has  been  completed  aad  the 
marketii^  efforts  have  terminated, 
routine  secondary  tradn^  may  begin  »» 
a  matter  of  course.  The  periodic 
reportiqg  requirements  of  the  Exchange 
Act  would  protect  investors  in  tbe  U.S. 
market  by  assuring  that  iafarmation 
concerning  the  issuer  woidd  be 
available.  Where  issuers  are  not  subject 
to  the  reporting  re«}uiremeots  of  the 
Exchange  Act.  resale  restrictioos 
previously  developed  uader  Release 

4706  to  proiect  against  Bowback  would 
continae.*' 

IVoposed  iiagulalioa  S  relate*  atrfely 
to  the  appUcabthty  of  tha  logistration 
reqairaMats  of  aectea  S  of  dw  Secarities 
Act.  and  ia  aat  iatended  to  afiect  Hie 
scope  or  extratoiritorial  appbcation  of 
the  aatiipoad  oreter  pravisiaas  of  the 
federal  aecurilies  law*.  The  aatiftaiid 
provisioas  have  been  broadhr  afiplied  by 
the  coorts  to  protect  US.  iawLstois  aad 
investors  in  ULS.  OMrfceta  when  either 
significant  tionduct  occurs  within  the 
United  Stales  (the  "coadact"  testj  ""*  or 
the  oeodact  oocers  outside  tbe  Uaited 
States  bat  has  a  significant  hnpad 
within  the  Uinted  States  or  on  the 
interests  of  U.S.  investors  (the  "eOects" 
test).''  It  is  generally  accepted. 


**  IVqpoaed  Rule  flOIM. 
*' ftarvad  Aale  SStM. 

••PMpaaed  fiateSaMI»(.4(4:<f  Aopaaed  Bide 
WMaJ  (aa  apecific -ooaiiiV  <•  Mat"  I 
securities  of  caitaia  ■aa.MOoiai«  fo 

••hapaaadRaleSOKct. 

'•««.. SEC V  r«aer,  S4B FJd  MS.  114  (3d  Or. ). 
cert  *wiKf  411 0&  SIS  (M77)  fTV  federal 
securities  lawa.  in  aur  view,  do  srant  MMfction  ffi 
traaaaaManalaBCaHUescaaaa  where  at  feast  aoaw 
activMjr  deslgaad  la  ferther  a  fraadalent  scheme 
ocears  wiOilaaas  aoaalrjr):  ItT  r.  V^noap.  Ud..  SW 
F.ad  KMM  (Sd  Or.  N7SI:  £e«sco  Alto  AncesMT^ 
Ciywriwwun(Cwp.«!  ltSnraejr.46BF.2d  1326  (2d  Cir 
19721 

' '  E.ig..  Dea  Bntay  v.  Coidfiekl Corp..  549  F.2d  153 
(9th  Cir  vmf.  Sckoenbevm  v-  Frrstbrook.  406  Fid 
2S6.  rer'd  on  other  groutnh.  466  FJd  215  (2d  Clr 
1966}  fen  bancf,  cert  demed.  S95\I.S.  966  (M69J 

The^conducl"  and  "effects"  tests,  either  of  which 
can  inaepiiiuiiitii  suppuit  a  finding  of  )urlsdictlun 
under  the  aaMkaad  pr-wMam  aFtbe  federal 
securitiaa  fewa.  awdaMvad  iMai4he  Second 
Restatemea*.  Seevhe  AU  Ode  «eoHen«Ot.  which 
incorpacalsd  flaehaC  tkaeKMng  law  aa  the 
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howev«r,  thatdifferent  consi4eratkm» 
apply  to  the  extraterritorial  applkation 
of  tl^  antifraud  provi»ioos  than  to  the     ■ 
registration  provision*  of  (the  Secu£itie»  • 
Act.'*  While  ii  way  not  be  necessary  for 
a  court  to  requice  that  securities  sold  hi  ■. 
a  transaction  that  occurs  outside  the 
United  States,  although  touching  this 
country  through, conduct  or  effects^be 
registered  under  U.S.  securities,  laws,  the 
U.S.  antifraud  provisions  should  be 
broadly  interpreted  to  rectify  the 
damage  suffered  as  a  result  of  any 
fraudulent  conduct.  1. 

Proposed  Rule  901(c)  would         \ 
specifically  provide  that  Regulation  S 
would  not  apply  to  offers  and  sales  of 
securities  issued  by  an  investment 
company  required  to  register  under  the 
1940  Act.  A  U.S.  investment  company 
that,  using  any  means  of  interstate 
commerce,  sold  its  shares  to  foreigners 
generally  would  be  required  to  register 
under  the  1940  Act.'»  Generally,  urtder 
applicable  Commission  rules  and  forms, 
a  registered  investment  company  will 
file  one  registration  statement  to  satisfy 
both  the  1940  Act  and  Securities  Act 
registration  requirements,  and  will 
provide  investors  with  a  prospectus  that 
includes  information  about  matters 
subject  to  substantive  regulation  under 
the  1940  Act.'*  Requiring  registration 
under  the  Securities  Act  for  offers  and 
sales  of  securities  of  such  companies 
effectuates  the  policies  of  the  1940  Act, 
by  ensuring  that  prospective  investors 
'receive  this  information.  In  addition,  it 
may  be  reasonable  to  assume  that 


exiraterritorial  application  of  the  antifraud 
provisions  of  the  federal  securities  laws  abroad. 
The  Revised  Restatement,  sections  403,  416. 
suggests  a  different  direction  for  the  development  of 
jurisdictional  analysis.  See  Goelzer,  Stitlman.^ 
Walter.  Sullivan  and  Michael.  The  Draft 
Restatement:  A  Critique  from  a  Securities  Law 
Perspective.  19  Infl  Uv».  431  (Spring  1985);  s«e  also 
Report  on  Intemalionalization  at  Vll-20. 23. 

"  Bersch  v  Drexel  Firestone  Inc..  519  F.2d  974. 
986  (2d  Cir.).  cert,  denied.  423  U.S.  1OT8  (1975)  ("H  is 
elementary  that  the  antifraud  provisions  of  the 
federal  securities  laws  apply  to  many  transactions 
which  are  neither  within  the  registration 
requirements  nor  on  organized  American  markets"): 
see  also  ITT  v  Comfeld.  619  F.2d  908. 921  (2d  Cir 
1980).  where  the  Court  stated  in  dicta  that  '[llhe 
problem  of  conflict  between  our  laws  and  that  of  a 
foreign  government  is  much  less  when  the  isaue  is 
the  enforcement  of  the  antifraud  sections  of  the 
securities  laws  than  with  such  provisions  at  Jiooe 
requiring  registration  of  persons  or  securities."'  See 
also  Johnson.  Application  of  the  Federal  Securities 
Laws  to  International  Securities  Transactions,  45 
Alb.  L  Rev.  89a  925-28  (1981)  ( "IWIhere  mere 
technical  provisions  are  involved,  (such  as  the 
registration  provisions,)  the  courts  and  the  SEC  may 
be  reluctant  to  extend  their  reach  to  international 
transactions".) 
»•  See  s«:tion  7  of  the  1940  Act.  15  U.S.&  aOa-7 
**  These  matters  include,  for  example.  f)olicies 
that  can  t>e  chai^  only  by  thrarehoider  vole. 
Inveatment  Teatrictkna.  and  procedwws  for 
valuation  of  portfolio  lecuritiM  and  pricing  and 
processing  purchase  and  redemption  requeata. '  "   • 


investor*  wodd  txpect  the-wlivitieiof  • 
a  U.S.  invMlnien*  company  Mbject'ls  ^  ; 
regirtrdlibn  and  regulation  underthe 
1940  Act  td  be  liubj^  to  Sedaities  Act 
regislratidn'as'WeH.  Investment  ^ 
cotnpanifes  organized  in  the' Urti tied 
States  and  tfirected  to  foreign  invesWrs 
typically  invest  in  the  securities  of  U.S. 
issuers.  Tht^..  an  investor  in  such  an 
investment  cpmpany  in  effect,  chooses  to 
invest  in  the  U.S.  capital  iriarkets  by 
obtaining  the  services  of  the  U.S. 
manager  of  that  investment  company. 
Finally,  with  respect  to  mutual  funds 
and  unit  investment  trusts,  requiring 
Securities  Act  disclosure  at  the  point  of 
sale  helps  to  protect  the  U.S.  securities 
markets  as  a  whole  by  ensuring  that    - 
foreign  investors  will  not  seek 
redemptions  which  could  require  the 
sale  of  portfolio  securities  because  of  a 
later  realisation  that  they  had  been 
inadequately  informed  about  their 
investment. 

Accordingly,  as  proposed,  Regulation 
S  would  maintain  the  historical 
distinction  between  investment 
company  and  other  securities.'*  and 
would  not  be  available  with  respect  to 
offers  and  sales  of  securities  issued  by 
investment  companies  registered  or 
required  to  be  registered  under  the  1940 
Act.  Nonetheless,  the  Commission 
solicits  comments  as  to  whether 
Regulation  S  should  be  revised  to  allow 
its  use  for  offers  and  sales  of  investment 
company  securities  and,  is  so,  how  the 
concerns  outlined  above  could  be 
addressed. 

In  view  of  the  objectives  of  Regulation 
S  and  the  policies  underlying  the 
Securities  Act,  the  Regulaition  would  not 
be  available  for  any  transaction  or  chain 
of  transactions  that,  although  in 
technical  compliance  with  the  rule,  is 
part  of  a  plan  or  scheme  to  evade  the 
registration  obligation  of  the  Securities 
Act  with  respect  to  a  public  offering  in 
the  United  States.  In  such  cases, 
registration  under  the  Securities  Act 
would  be  required. 

Until  the  Commisson  takes  action 
with  respect  to  proposed  Regulation  S, 
the  staff  will  not  issue  interpretive  or 
no-action  letters  with  respect  to  Release 
4708.  If  Regulation  S  is  adopted,  the  stalf 
will  issue  interpretative  letters 
concerning  the  safe  harbor  provisions 
but  not  the  General  Statement,  and  will 
not  issue  no-action  letter^  as  to  whether 
a  transaction  falls  Mrithin  safeliarbor 
provisions  or  the  General  Statement. 


A  CenewtStatement    '      ^  •.  "«.    / 

gei^ral  8ta|«inent4)f:.tfH».ajp|>liqajl>iUty  pf . , 

thejccgistrptkuipnwifipP^oft^       ■  "*■■■. 
Securities  Act-  Th9  Oeoeral  Statement  ^t. 
provides  th»t  any  offer,  offer  to  sell.     ,i..> 
offer  for  salai  sale  or  offer  to  buy  that 
occurs  within  the  United  Stales  is         t 
suAject  to  section  5  of  the  Securities  A^ , 
while  any  offer  or  sale  that  occurs        ^.  - 
outside  the  United Sta4es is  not  subject.... 
to  section  5.''  Determining. whether 4- 
transaction  is  outside  the  ilnited  Stales'   • 
must  be  based  on  the  facts  and 
circumstances  of  each  case. 

Proposing  Rule  901(b)  is  intended  to 
set  forth  those  factors  which  should  be 
examined  to  determine  whether  the 
transaction  is  outside  the  United  States    - 
and.  therefore,  outside  the  ambit  of 
section  5.  If  it  could  be  demonstrated,  in- 
light  of  the  enumerated  factots,  that  an 
offer  or  sale  of  securities  occurred 
"outside  the  United  States,"  a  person 
could  carry  out  that  offer  or  sale  without 
registration,  regardless  of  whether  the ' 
conditions  of  the  safe  harbor  were  met. 
For  a  transaction  to  qualify  under  the 
General  Statement,  both  the  sale  and 
the  offer  pursuant  to  which  it  wqs  made' 
be  outside  the  United  States.  The 
proposed  rule  enumerates  four 
categories  of  factors  to  be  considered  in 
making  the  determination  as  to  whether 
a  transaction  occurs  outside  the  United 
States.  Comment  is  requested  on  the 
appropriateness  and  sufficiency  of  the 
factores  enumerated. 

1.  Locus  of  Offer  cmd  Sale 

The  first  factor  set  forth  in  the 
proposed  rule  is  the  locus  of  the 
constituent  elements  of  the  offer  or 
sale."  In  considering  this  factor,  it  is 
necessary  to  consider,  first,  whether  the 
offer  is  directed  only  to  persons  outside  . 
the  United  Stales.  An  offer  would  not  be 
deemed  to  be  outside  the  United  States 
if  made  to  a  person  inside  the  United 
States,  for  example,  by  a  telephone  call 
soliciting  a  purchase  in  the  United 
States  or  written  material  offering  a 
security  being  mailed  or  delivered  to  a 
person  in  the  United  States." 


"  See  IMease  No;  33-«N8  |iinM>23.-4S70).  supn. 


n.2S. 


*•  See  AU  Code,  section  1906(a)  (Within  limits  of 
international  law,  the  Code  applies  to  offers  and 
sales  thai  occur  within  the  United  Stales  although 
initiated  ouUide  the  UoMarf  SUIm}:  id  acclion 
1905(b)  (Except  aapnwiiMin  IIm  antifraud aeclion. 
the  Code  does  not  apply  to  flfferftand  aalea  that 
occur  outaide  the  UoitadSlalaa  although  initialed       . 
within  the  Unitad  Stole*). 
"PropoaedRalaSOllbMl).  •.  ..      u^-r-ii 

'•Th«ca«teplofdtrecMngah«»fl«rtototh«'  -  • 
United  Slate*.  a«  *«  forth  in  Propoaad  Rata    •    '•• 
goi(bMI)fl);  >•  dictinet  frimte  coAcepl  of  "diiactod 
*elliiyeflbrt«"e*labtl«hedlnl»»po*edRulr      : 
sn(bN2).  See  infro  n.  82  and  acoompanytog  text    ■    = 


m 


•i-*.; 


•'••"r:*--^ 
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-  Another  Q0iitlatiMfiL6lanent  of  an 
offer  and  sat^  is  wheOwr  thetwyeric 
outoide  the  UiiitM^SIMes  when  the  buy 
order  ia  ori{ft^8tt4t^i»  element  would 
not  only  serMeto  loeate  the  transaction 
as  occurring  bffshocer  but  also  would 
suggest  dia«  the  buyer,  behig  outside  the 
United 'States,  known  or  should  know 
that  the  traikiaction  Isbeyond  the 
protections  wforded  by  sectiop  5.  Under 
these  circui»|taBces.  it  may  be 
reasonable  to  assume  that  the  buyer 
would  be  relying  upon  local  law  for 
protections  ojr  the  type  afforded  by 
sections.'*!; 

The  placej  ^f  execution,  payment  and 
deliverir  alsO:are  proposed  to  be      ; 
considered  M  determining  the  locus  of 
an  offat  andiale.  While  payment  into  or 
from  the  United  States  would  not 
necessarily  Mdicate  that  a  transaction  is 
made  in  the  United  States,  payment 
from  and  to  iaj  foreign  location  couM;  in 
combination  with  other  indicia  of  a 
foreign  tranMction.  lend  weight  to  - 
finding  the  ttinsaction  to  be  outside  the 
United  States.  Delivery  of  securities 
outside  the  Upited  States  also  would  be 
a  factor  supporting  a.conclusion  that  a 
b-ansaction  fccurred  outside  the  United 
States.  Comment  is  specifically 
requested  on  the  appropriateness  of 
including  payment  as  an  indicator  of  the 
locus  of  an  o|lfer  or  sale. 

Transactid^  effected  on  or  through 
the  facilities  iof  an  established  foreign 
securities  emiange  would  generally  be 
viewed  as  haying  been  executed  outside 
the  United  States.'"  This  would  not 
however,  be  tne  case  where  the 
transaction  is  pre-arranged  between  the 
buyer  and  sdler."' 

Commehl  WTequested  on  whether 
other  factors  should  be  enumerated  tn- 
Rule  901(b)(1)  as  relevant  in  determining 
the  locus  of  the  offer  and  sale.  OOier 
facts  might  ii^^lude  the  place  where  the 
principal  collects  relating  to  the 
offering,  such  as  the  underwriting  or 
subscription  tanreements  and  the  fiscal 


or  paykigageiicy  agreemenU  are 
executed:  the  pkrae  where  Uw  syndicate 
book  is  maintained;  the  i^ace  v^iere  the 
closing  iaiieM:  the  plape  where 
investors'  funde  are  deposited  by  the 
selling  group  neolMrs;  and  the  place  of 
payment  from  syndicate  members  to  the 
lead  manager.  :- ;  '",;f  f  ;  '  r 

2.  Absence  of  Directied  Selling  Efforts 

The  second  factor  to  be  considered 
under  proposed  Rule  901(b)  is  the 
absence  of  any  djracted  spelling  efforts  in 
the  United  States."  While  no  single 
factor  u«(}er  propo«ed  Rule  901  would 
necessarily  be  determinative,  the 
presence  of  directed  slslling  efforts  in  the 
United  States  would  generally  lead  the 
Commission  ^o  fiad  that  the  transaction 
occurred  wtthin  the  United  States. 
Legitimate  selling  activities  carried  out 
in  the  United  States  in  connection  with 
.  an  offering  of  securities  registered  under, 
the  Securities  Act  or  exempt  from 
registration  punuant  to  tiie  provisions  of 
section  3  or  4  of  the  Securities  Act 
would  not  constitute  directed  selling 
effort^  with  respect  to  offers  and  sales 
made  under  Regulation  S. 

"Directed  selTiqg  efforts"  would 
include  any  activity  or  activities 
undertaken  by  the  issuer,  seller, 
distiibutor  "*  or  their  affiliates  or  any 
person  acting  on  their  behalf 
(coUectively,  the  "sellen")  for  the 
purpose  of  conditioning  the  market  «nd 
inducing  the  purchase  of  securities.'* 
Under  this  provision,  the  seUen  would 
be  restricted  from  making  offers  to  sell 
the  securities  in  the  United  States,  or 
odierwise  engaging  in  marketing  efforts 
in  the  United  States  designed  to  induce 
the  purchase  of  the  securities 
purportedly  being  distributed  abroad. 
Activities  of  the  sellers  such  as  mailing 
printed  material  to  U.S.  investors." 


in  the 


"  See  Propo*^  Rule  VnM*]  and  ditcuMion 
infra,  a.  m  (iti*(if  |d  •xpectatiom  of  the  iMrties). 
■*  See  infra  n.  1(0  and  aocxiinpanyiiig  texL 
•'  Through  trading  Untcagea.  ord«r«  placed  for 
execution  on  a  fdirign  aectaritie*  exdiai^  may.  in 
fact,  be  executed  ^  a  U&  exctAnge.  The  trading 
linkages  that  exi^tt today  (between  the  Montieal  and 
Boeton  Stock  Kx^hanget.  and  between  the.Timnto 
Stock  Exchange  i^d  both  the  American  and 
Midweai  Stock  BMhaoges)  an  iniendod  loptxivide 
only  wippleiiienl4l[beal  exeeHtioa  capability  In 
linkayt  aiocka.  a*^  the  traoaaeliona  generally  are 
executed  lo  the  oMricel  «»here  the  order  U  placed. 
For  dwae  reaaoii^  ^tranaaciiam  executed  on  a  U& 
exchange  by  meatne  of  Iheae  trading  Hnkages  will  be 
deemed  to  have  been  executed  on  •  {oaeign 
securitiea  exchanv.  The  locua  o(  UanaacikNU 
executed  throughFllMliag  Unktgeaidevelaped  in  the 
■"■     ■  'by.thenatwvorthe 

lad  for  Older  routing  and 
the  linkage  iauied. 


future  MriH  be 

UMkage.the 

theotanaariii 


"  Propoaed  Rule  9m(bH2|  "Directed  aeillng 
effort*"  la  defined  in  propoaed  Rule  902(a). 

•*  "Dialribulor"  is  defined  in  proposed  Rule 
90Z(b).  See  text  accompanying  n.  94. 

**  "Directed  selling  eCforU"  as  defined  in 
proposed  Rule  902  should  be  distinguished  from 
unlawful  solicilation*  in  the oonlextof  broker- 
dealer  registration  under  the  Exchange  Act.  See 
forthcoming  Release  regarding  raglstnition 
requirement*  for  foreign  broker-dealer*.  Unlike 
general  adveriising.  for  example,  certain  activities 
that  conatitule  a.aolioiiation  of  a  particular 
customer  may  not  rise  to  the  level  of  a  "directed 
selliog  effort"  under  the  proposed  rule- where  such 
adivitleaare  isolaled  or  are  Copdwded  by  persons 
other  thanihe  issuer,  seller,  distributor  or  their 
agenU  in  connection  with  a  fpreign  distributioa 
They  may  very  weU.  however,  constitute  an  offer  in 
the  United  SUIm  with  regard  to  a  particular  sale. 

"■  Cf.  In  Ifie  Mnntt  of  Firtt  Maine  Corp„  3B  SEC 
asz  flSSBXAdvertiaemenU  disseminated  fay 
securiUes  fitM  iaduding  infonMlien  «egardii« 
prospective  ofliacing*  vkiialed  section  S(c|  of  the 
Securitie*  Act)  (IS  U5.C  77e(c)):  SBC  v 
CommercialJmfeitmeat  aad  Denhprnent 
Corporation  of  Florida.  373  P  Supp  1153  (SO  Fla. 


cofiductingiiroaMtttoaa^i 
United  States  ••qrplaciag     : 
adyertisemente  with-radio  or  television 
stations  iiroadcastiog  into  the  United 
States  or  in  publicatiotis  with  a  general 
circulation  in  the  United  States,  which  = 
discuss  tha  offsring  or  are  odierwiie 
intended  to^  condition  die  market  for  the 
securities  purportedly  beii^  offered 
abroad  clearly  would  constitute  a 
directed  selling  effort  in  the  United 
States.  The  Regulation  is  not  intended  to 
interfiere  «dth  activities  conducted 
outside  the  United  States,  if  such 
activitiei  are  legal  and  customary  in  the 
foreign  juristliction,  Such  activities  may 
relate  to  the  foreign  distribution  or  to  the 
ordinary  cotirse  of  an  issuer's  business. 
In  diis  regard.'«ctivitie8  carried  out 
abroad,  such  as  advertising  in 
newspapera  or  magazines  not  of  general 
circulation  in  the  United  States  or 
granting  interviews  or  conducting 
promotional  seminars  outside  the  United 
States  and  not  taigeted  to  the  United 
States  would  be  permissible." 

The  proposed  Regulation  is  likewise 
not  intended  to  prohibit  routine 
activities  conducted  in  the  United  States 
for  purposes  bther  than  inducing  the 
purchase  or  sale  of  the  securities  being 
distributed  abroad,  such  as  product 
advertising  and,  routine  corporate 
communications."  The  dissemination  of 
routine  information  of  the  character  and 
content  normally  published  by  a 
company,  and  unrelated  to  a  selling 
effort  of  the  issuer,  would  be  permissible 
conduct  tmder  the  proposed  rule. 

Similarly,  the  proposed  rule  is  not 
intended  to  limit  or  interfere  with  news 
stories  or  other  bona  Rde  joumaUstic 
activities,  or  otherwise  hinder  the  flow 
of  normal  corporate  news  regarding 


1974)  (Corporation's  distribution  of  a  newsletter  to 
existing  shareholders  touting  a  proposed  public 
offering  violated  section  5(c)  of  the  Securities  Act). 

••  Cf  SEC  V  The  Firestone  Croup.  Lid.  (1969-70 
Transfer  Binder)  Fed.  Sec.  L  Rep.  (CCH)  1 92.728  at 
99.191  (O.D.C  1970)  (Promotional  seminars 
conducted  by  an  issuer  that  were  designed  to 
precondition  the  market  for  a  contemplated  public 
offering  oMistituted  an  unlawful  offer  in  violation  of 
section  5(c)  of  the  Securities  Act). 

•'  In/ocA  B.  Strauts.  /r.  E»q.  (Aug..20. 1985).  the 
staff  was  unable  te  concur  with  the  conclusion  that 
public  soiidUtion  through  the  use  of  the  foreign 
flMdia  in  order  to  attract  foreign  investors  while 
engaged  in  a  private  offering  in  the  United  Slates 
did  not  violate  the  prohibitions  against  general 
solicitation  or  general  advertising  impoaed  by 
Regulation  D.  Under  the  propoaed  Regulation, 
publicity  efforts  conducted  entirely  abroad  by  an 
issuer  engaged  in  a  foreign  distribution  would  be 
permissible. 

••  Cf  Releasee  Nos.  33-4887  (May  28, 1S64)  (29  FR 
7317)  and  33^5008  (Oct.  7.  ISSS)  (34  FK 16870).  which 
address  Uw  Commiaiion's  view  that  section  5(c)  of 
the  Securities  Act  is  not  intended  to  restrict  normal 
communications  between  an  issuer  and  its 
stockholders.     . 
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fafeigB  issim*.  Acocn  bjr  AaMiican 
journalists  to  o&hore  prew 
conferences,  press  releases  and 
company  press  ^wkesmen  in  iwkich  an 
offshore  offering  is  discussfd  need  not 
be  Uoiited  where  the  infonnatioii  is 
made  availaUe  to  the  foreign  and  U& 
press  generally  and  is  not  specifically 
intemted  to  fatdoce  purchases  of 
securities  in  the  United  States. 

3.  Likelihood  of  Securities  Ck)m0ig  To 
Rest  Abroad 


The  third  factor  to  be  considered 
under  the  General  Statement  is  fte 
likelihood  of  the  securities  coining  to 
rest  outside  the  United  States.**  As  the 
Commission  pointed  out  in  Release  4708, 
"[ajctfve  trading  fai  the  United  States  of 
the  securities  subject  to  die  offering 
during  or  shortly  after  tiie  tf  strfbation 
abroad  may  raise  a  question  wheAer  a 
portion  of  die  distribution  was  in  fact  ^ 
being  made  by  means  of  such  trading.'' 
Generany.  securities  would  be 
considered  to  have  come  to  r^  abroad 
if  die  distribution  h«»  been  cwnpleted 
and  resales  into  the  United  States  are 
only  made  in  routine  frading     j 
transactions. 

Proposed  Rule  9(n(bK3)  set»  forth  the 
facton  to  consider  in  judging  the 
likelihood  of  securities  coming  to  rest 
outside  the  United  States:  The 
nationality  of  the  issuer,  the  nature  of 
the  secarities;  the  absence  of  a 
substantial  U.S.  market  interest  in  the 
securities  of  the  issuer,  and  the  terms  of 
the  offering.  An  offering  oi  securities 
made  abroad  by  a  foreign  issuer  with  no 
U.Sw  market  interest  would  sug^st  a 
greater  likelihood  of  the  securities 
remaining  outside  the  United  States 
than  an  offering  by  a  U.S.  issuer.  The 
type  of  securities  being  offered  also  is 
an  element  in  the  analysis,  inasmuch  as 
equity  se<turities  are  much  more  l&ely  to 
flow  back  to  the  issuer's  home  coontry 
or  primary  maricet  after  the 
distribution.**  Similarly,  a  trading 
market  or  other  U.S.  market  interest 
impHes  a  demand  for  the  securities  on 
the  part  of  US.  investors.  Accordingly, 
the  existence  of  a  trading  maiket  in  the 
United  States  for  securities  of  the  issuer, 
especially  those  of  the  same  dass, 
would  increase  the  likelihood  that  the 
securities  being  sold  abroad  would  flow 
back  to  the  United  States.* »  The  terms 


"Propo«!dRule90l(bK3).  j 

laltnuliomUiiatiai  of  the  Sacmritim  Market. 
TraHCii^  at  IIS  fF*.  17.  MS?)  l"9i»MiHtMt"l 
1ltport(mlU»,mMimntin,tkm  .t  MMS  K"  " 
Fiat  SJ>.A.  BMMqoMy  oiiwtes). 
•>Roundtable,atllS.  -i  ., 


upon  whtcb  ttie  trannctisn  is  i 
li^  V^m  «h»  — » tJ  My  cflMtfctiMt  or 
paMT  I— tiicliana  on  resale  ol  ti>a 
securities  in  tha  Unitad  Stelaa  or  ta  U3. 
petsona.  iadading  faceas  periods, 
resttidive  lagands.  and  tanpoiary 
certificates,  are  important 
considerations  in  die  analysis. 

Commentators  are  requested  to 
address  whether  the  list  of  facton  ni 
proposed  Rule  9fn(bX3)  is  appropriate 
and  whether  additional  or  alternative 
facton  should  be  used.  In  particalsr, 
comment  is  lequested  on  whettier  the 
nationality  of  the  intetnediaries,  as  well 
as  the  nationality  of  other  participants 
fai  the  oiferii^  riioold  be  considered  in 
determining  the  likelihood  of  secarities 
coming  to  rest  ooiside  die  United  States 
for  purposes  of  Rde  g01(c). 

4.  Justified  Expectations  of  the  Parties 
The  final  element  oMunerated  in  the 
proposal  as  inHwrtant  to  an  analysis 
(aider  pnqpoaed  Rale  901  is  dM  jasyfied 
expectations  of  the  parties  conceminc 
die  applicability  of  U.S.  registration 
requirements.**  In  many  cases  U.S. 
nationals  may  effect  transactions  in 
foreiffi  markets  without  any  expectation 
that  reystoatioB  proaisions  of  the 
Securities  Act  wiU  apply,  particalarly 
where  die  securities  are  of  the  sane 
class  as  securities  already  trading  in  the 
secondary  naritet  la  these  cases, 
mvestors  depend  upon  Uw  protactions  of 
local  laws.  Expectations  of  the  investors 
as  wdl  as  diose  of  other  parties  to  die 
traasactioo  are  relevant  under  this 
paragraph  of  proposed  Ri^  901(b).  If  all 


paittsataa 


Restatement  aMii«i4Sa(2)M  |0m  factor  i» 
aueiM^  icaaawbleMMt  Of  Om  eKefdM  •( 
juriadictioaia'tbeexiatMceafiutfHied 
■xpectationt  Itwt  mifltt  be  pratacled  or  hnrt  by  the 
ngSI»6am"—%S»tokoid^me»UAM> 
Comment  (a)  (lection  410(1)  adib«*se*  "situationa 
where  genarally  ao  reatonabie  expecUlion*  would 
be  frnttraled  l9  tbe  appiicaHoa  of  United  States 
law  ♦  •  *"):  A*,  Reporten'  l«lMe  2  (h  attnationa 
contempiatetf  by  seetiait  4ia(1Hb),  "H  l»reM<w«ble 
to  impute  to  the  penoa  angagad  in  the  transaction. 
whate«ar  Ms  — Bwiaty  eriaaWewce.  the 
expectoltaa  tlwl  UMted  9Me»  l«e  wM  sppty"). 
Accordii^  to  the  Reporlenr  iwlaa.  the  Reviaed 
ReateUwent  weeW  datoiwliia  wlwlhai  *a  vm 
of  regulatory  Madiciiaa  by  the  UiiNed  SMes  ia 
iustiliad  to  pmact  a  US.  naideiit  agaiiist  actiona 
talM*  eataUe  *a  IMtod  SCMca,  an  the  baaia  of  aH 
the  cifcaManoaa.  ftr  hMMBce.  acoesAag  to  the 
Reportar.  "a  raaiasot  aT  the  IMtad  SMes  who 
Mtttaratoly  tMvaiad  to  CBMda  to  aade  te 
Caaadfaa  aaowMlaa  aMier  loaaer  aMigta  rales  than 

those  appMeaMa  hi  Urn  UwltaJ  Slaiss  shuaM  nat 

later  be  enaiiad  to  prvtoctfoa  of  UnHad  SiMaa  law 
in  an  aetioii  agafawt  Ma  CaMdian  vaador/lender.' 
«.  sa«*i»4»SRapa»tor*rfto»rCelBi«  ««*  r. 
OwK.  laa  F.  ai**i  sss  I8AN.Y.  nasi.  She  «<•» 

Note.  BxtmUnUahaiAfpHectmm  tfUailtdStatm 
LowKACoffiktefUmAppmicK  asBlarfirrt  L 
Ree.  loss,  MIB-M  tl«^  ("Wlp*  a  Uaitod  Statoa 
investor  gosa  to  a  fanisa  caanhy  toLdfai.  he  has  ao 
reason  to  espael  thai  the  laws  goeeming  IWled 
Stales  seawitiea  marlcets  will  Ireval  wMh  Um'*). 


ilbatU.8w 

laolba 
apiAcaMe  toan  offiriiore  transactfon, 
sodb  expeetatioBS  wonM  baa  factor  to 
consider  ander  proposed  Role  901. 

RSafeHorbon 

Proposed  Rules  90^406  would  set 
forth  non-exchisive  safe  harbors  for 
extraterritorial  sales  and  resales  of 
securities.** 

An  offer  or  sale  by  an  issaer. 
distribalor.  or  an  affiliats  of  eidiet.  diat 
met  the  applicabls  conditions  of  Rules 
904  andOQB  woald.  parsaant  to  the 
provisionsofproposedRale9Qa.be 
outside  die  UnUed  States  for  dw  ^ 
purposes  of  Rule  901.  The  term       'J>' 
"distributor."  defiwd  in  proposed  Role 
902(b).  inchMles  all  anderwriters  aad 
dealen  who  are  partioipatiag  in  a     '  <; 
distribution  of  secarities  porsnaarto 
contractual  arrangements.**  Hiis 
definition  wowM  not  necessarily 
encoQipess  ail  |Nirchasen  Ofseuirities 
diat  wbidd  be  deeaied  statatory 
onderwriten  aMhr  section  2(11}  Of  die 
Securitias  Act**  After  eomp)etiofl(  df,l^e 
distiibatlMi,  distriboton  diat  have   " 
di8po«ed  of  dieir  aflotment  would  be 
treatetd  as  any  other  person  under  die 
proposed  safe  harbor.**  So  long  as  a 
disMbutor  stiD  holds  some  portion  of  its 
allotment,  however,  it  would  remain 
subject  to  the  conditions  that  apply  to 
distributors. 

The  second  safe  harbor  anibaa  to 
offers  and  saiss  by  a  person*  other  than 
an  issaert  distrttiater.  or  affiliate<of 
eidier.  An  offer  or  sale  by  such  a  person 
that  BMt  tha  applieabte  conditions 
woald  be  outside  die  United  States,    - 


'Mi 


k  warraatoaiay  be  isaaed  in  reliance 

pMMama.  So  la«  aa  Ihe  wananU  are  aMRiaabta.  a 
continueuaoflering  of  the  underlying  securities  is 
onaoiM.  To  faU  within  the  sale  haihor  of  Regulation 
s!yMaSMi«  cavM  Mtbe  Bade  ia  the  UnMad 
Statoa  or  to  U&  parseM.  if  sabiaat  to  ihe 
transertimTf  — t.*rf««—  ■«■«■■«»>>  in^  a.  ill  and 
aooiaapanyii«  text  At  the  liBe  Iha  warrants  aie 
exerciaed.  a  new  aah  lakea  place  and  either  a 
i^istratio*  statement  maal  be  in  eHect  or  an 
exemptia»aMSt  be  available.  Generally,  the  safe 
haibor  «f  R^uUtioa  8  would  not  be  avaOabk  (or 
the  iaaaaaoa  el  aecaritiaa  on  the  exercise  of 
warranto  to  a  U.8.  pataon.  See  no^adioa  letter  to 
Seois  OwjMOS  raiooca  N.  V.  Qune  11. 1982). 

*«  The  leim  "dealer."  aa  defined  in  sactiaa  2(t2) 
of  the  SecwiSaa  Ad  lis  ILSuC  77b(l2H 

linthabuainaaaof 


securitias  I 
prindpaL 

••l».lisJC77btll) 

—  ujia*  awpiiaaan  of  any  rseWctad  period  far 
sales  tot*  the  IMIad  Statoa  and  to  U.&  paraoM. 
jxuuiUss  iMlhai  Ihi  a— ild  ilhiliasam  nrrniht  trt 
viewed  as  i 


I  to|fie 
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pursuant  tol^e  provisions  of  proposed 
Rule  906.     1 ! 

As  explained  below,  conducting  a 
directed  selling  effort  in  the  United 
States  or  faitng  to  establish  offering 
restrictions^  Where  an  applicable 
condition,  W^d  result  in  tKe  safe 
harbor  not  b^ing  available  for  the  entire 
offering.  Thei  failure  to  comply  with 
other  condiwns  would  result  in  the  safe 
harbor  not  Ming  available  for  Uie 

!>articular  ofler  and  sale  to  which  the 
ailure  related' 

1.  General  Otadidons 

The  safe  urbors  contain  two 
conditions  wnich  have  generaJ 
appUoatidm  th  any  offer  or  ydfK  made  in 
rel^nce  tqKM  su<^  safe  barftm  Finii, 
such  «n  offflfipr  sale  ipust  b»  <ni8de  In  an 
"offshore  tra^ction."  Sectttid.  the  safe 
haibors  proUbit  may  "difected'seUing 
efforto"  in  tlii  United  Statep  in 
connection  with  an-ofiiBr  or  sale  of 
securides  initfiUanca  oasueh  safe 
harbors. 

{a)RequiiVmentofOffihorB 
Tran$acUon\  An  "offehora  traMacdon" 
is  defined  inl  bffopoaad  Role  902(0  aa  a 
transaction  Ic  wdddi  an  offer  is  not . .. 
made  to  a  p^i  sod  in  die  United  Statea. 
die  bayw.Jhi|#utside  die  United  States  at 
die  liiiiejh0  lUay  prdar  is  originated,  and 
bodi  «9cacatw  B  *^  of  4ha  trfOMacdon  and 
deB»eiy  M I  sadifittes  talca  plac»- 
oiitsida  tte  11  dtadSUiiss.  Altemalivaly. : 
|nQVidedilM[i  atatad  oflbr  Is  not  made  to 
uiy  person  ill  lida  die  United  States,  a 
(ranSacd6a  m  lacated  ion  br  dmMi^  die 
;fadtBdBS  of  .1^1  astaMished  foreign 
'•  securides  ext  lange  also  would  be  an 
offshore  traniiaction,  unless  pre- 
arranged by  persons  in  die  United 
States.  I : 

The  safe  h^iHiors  would  focus  on  the 
location  of  tlt4  buyer  for  two  reasons. 
First  the  location  of  the  buyer  overseas 
would  clearly  and  objectively  provide 
evidence  of  the  offshore  nature  of  the 
transaction,  ^cond,  as  noted  above,*" 
the  buyer's  location  outside  the  United 
States  would!  support  die  expectation 
that  the  buyer  is  or  should  be  aware  Uiat 
the  transaction  is  not  subject  to 
registration  ifider  die  Securities  Act. 
The  requiremttit  diat  die  buyer  himself 
(if  a  natiiral  prison),  radier  titan  his 
agent,  be  outside  die  United  States, 
would  avoid  evidentiary  difficulties  and 
problems  in  ajdministering  the  law.  both 
for  regulators!  and  private  parties 
attempting  to  {insure  compliance  with 
the  condition^  lof  the  safe  harbor.  For  die 
same  reason,  laiales  resulting  from 
unsolicited  buy  orders  transmitted  from 
the  United  States  and  received  by 


dealers  outside  die  United  States  would 
not  be  deemed  "offshore"  widiin  die 
meaning  of  the  safe  harbor. 

The  offshore  transaction  requirement 
would  thus  impose  a  positive  obligation 
on  sellers  and  their  agents  to  ensure  (by 
whatever  means  they  consider 
satisfactory)  that  the  buyer  is  outside 
die  United  States  at  die  time  die  buy 
order  is  originate,  unless  the  transaction 
is  executed  on  an  established  foreign 
securities  exdiange.  When  the  buyer  is 
a  corporation  or  partnership,  the 
presence  abroad  of  the  officer  or  partner 
idadng  the  buy  order  would  satisfy  the 
requirement  that  die  buyer  be  outside 
die  United  States.** 

BMcudon  and  delivery  of  die 
saourlties  outside  dieiJnited  StatesWa' 
beenproposad  to  be  reqidred  as 
elements  of  an  offshore  transaction 

because  diey  would  provide  evidence  of 
the  biqrer's  awareness  of  the 
extraterritorial  nature  of  die  transaction 
and  alio  wooid  astabbsh  die  actiial 
locus  of  the  transaction. 

A  transaetidn  executed  on  an 
established  fbcaign  securides  exchange 
would  be  deamed  an  offshore 
tmnsacdon.  widioat  rsgsid  to  die 
bayst^s  location  or  die  place  die 
securides  are  delivered  unless  pre- 
amflfad  In  die  Uidtad  State.  Bxacfidoa 
«  iiM*  a  transac^DB  liat  lidcas  plaoB  in 
•adk  SQiornnlaid'maitici^la^ 
P!0vtde8  iD^ikrdvia  aviashtis  («r  d^^ 
of  dia  transaction.  Mcxi^ovar,  buyers  on 
a  foreign  securities  exdiange      ' 
presumably  rely  on  die  protec^ons  of 
local  law  and  not  U.S.  registration 
requirements. 

In  order  to  be  considered  a  sale  of 
securities  dirough  die  fecUities  of  an 
established  foreign  securities  exchange, 
the  sale  must  be  effected  outside  the 
United  States  by  or  throu^  a  member 
of.  and  under  the  auspices  and 
supervision  of,  a  foreign  securities 
exchange.  It  is  intended  diat  a  foreign 
securities  exchange  have  an  established 
history  of  operation,  be  organized  under 
foreign  law,  and  be  regulated  as  an 
exchange  by  a  governmental  body  or 
self-regulatoty  organization  under  an 
existing  body  of  law  or  regulation  of  the 
jurisdiction  or  organization.  Comment  is 
solicited  as  to  whether  transactions 
executed  "on  or  dirough  the  facilities" 
should  encompass  all  transactions 
reported  to  a  securities  exchange.'** 


"  See  Mupfo  text  acoonpanying  n  SO. 
"See supra te»iacoompmn}imgn  TV. 


**  There  would  be  no  need  to  consider  where  ifae 
investment  decision  leading  to  the  transaction  was 
made. 

■*"  For  example,  trading  on  the  Madrid  Slock 
Exchange  takes  place  during  a  limited  lime  period. 
Trades  executed  beiween  s««sK>ns  are.  however, 
reported  to  the  exchange  and  inditded  in  exchai^ 
trading  volume. 


The  Commission  recognizes  diet 
although  not  as  well  developed  as  in  die 
United  States,  there  are  over-the-counter 
maricets  in  other  countries  such  as  the 
United  Kingdom  and  Japan.  Although 
the  text  of  the  proposed  Regulation  S 
refers  only  to  established  foreign 
securities  exchange,  the  Commission 
solicits  comment  as  to  whether  this 
category  of  offishore  transactions  should 
be  expanded  to  include  transactions 
executed  on  or  through  the  facilities  of 
an  "organized  foreign  securities 
market"  As  widi  a  foreign  securities 
exchange,  it  is  contemplated  diat  such  a 
market  have  an  established  operating 
history,  be  organized  und^  foreign  law, 
and  be  sobfect  fobversi^t  by  a 
governmental  or  self-fagutetoiy  body  in 
accord  widi  standards  set  by  an  existing 
body  of  law.  Commentators  are 
requested  to  address  wbedier  these  ' 
markets  and  die  regulatory  structure 
govendng  diem  are  suffii^entfy  w^ 
developed  to  warrant  adding  non- 
exchange  transJBcttoasin  such  markets 
to  die  Regulafion.  If  so.  oonAstent  widi 
the  concept  diat  diera  should  ba    „ 
objecdve  evidence  of  tii<  kiciis  of  die^ 
traiisacdon.shottlddwt«baa         - 
rsqidiemiBnt  that  die  m^cethave ' 
trtasacdon  reporting  procedurasT    - 
^)PnfhibHiQn  of  Directed  Setting 
fS^xrtS.  I¥d|kMed  Rufe  90<[t4  prohibits 
tty  directad  seiUi^aSbrts  bi  obniadiite 
Witt  any  oCfefing  madapuTfuaat  to  the 
sAfe  harbors.  Tlie  scope  of  die  tsitm 
"directed  aaUing^fforta**  is  discussed  in 
connection  widi  die  Genaoal  Statement 
***  and  has  the  same  meaning  in  die 
safe  harbora  as  it  does  in  the  General 
Statement 

"Directed  selling  efforta"  implies  die 
conditioning  of  die  U.S.  market  for  any 
of  the  securities  purportedly  being 
distributed  abroad.  A  person  making  an 
offer  or  sale  otherwise  in  accordance 
widi  the  conditions  of  die  applicable 
safe  harbor  woidd  generally  be  imable 
to  rely  on  the  provisions  of  the  safe 
harbor  if  any  directed  selling  effort  were 
taking  place  in  the  United  States.  With 
respect  to  resales  on  foreign  exchanges 
purauant  to  the  provisions  of  proposed 
Rule  906,  only  a  directed  selling  effort  by 
the  seller  or  any  person  acting  on  his 
behalf  would  preclude  reliance  on  the 
safe  harbor. 

2.  Conditions  Relating  to  Specific  Types 
of  Offering  by  Issuers.  DisUibutors  and 
Their  Affiliates 

In  addition  to  the  genera)  conditions, 
the  Hrst  safe  harbor  prescribes  specific 
conditions  t6  be  met  in  the  offer  or  sale 
of  securities!  by  the  issuer,  a  distributor. 


""  See  supra  n.  BZ. 
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or  an  affiUate  of  uthtf.  mch  conditions 
depen^ag  on  Um  Batwa  of  the  aecurities 
being  offered.*<»  Sndi  panom  are 
ei^aged  in  the  maricetiBf  of  die  eifer 
and  most  take  ttepa  to  ensure  that  the 
securities  come  to  rest  abroad.  Other 
sellers  are  subiect  to  less  elaborate 
precautions.*"' 

Proposed  Rule  903  divides  securities 
into  three  groups,  based  upon  the 
likelihood  that  the  securities  wiU  flow 
back  to  the  United  Sutas  and  the  degree 
of  information  available  to  US. 
investors  regarding  such  securities.  Bach 
group  would  be  awject  to  different 
restrictions.  Conuncnt  is  solicited  as  to 
whether  the  distinctions  drawn  between 
die  three  groups  of  securities  are 
appropriate. 

(a)  Secun'Ues  trf  Non-ReportiHg 
Foreign  Issuers  with  no  Substantial  U.S. 
Market  Interest  The  securities  subiect 
to  the  least  restrictions  would  by  those 
of  non-reporting  foreign  issuers"*  with 
no  substantial  U.S.  maricet  interest  for 
any  class  of  their  securities.*  "*  Offers 
and  sales  of  securities  included  in  this 
category  could  be  made  in  reliance  on 
the  safe  harbor  without  any  limitations 
or  restrictions  other  than  the  general 
conditions  specified  in  Rule  903, 
requiring  that  a  transaction  be  offshore 
and  that  no  directed  selling  efforts  be 
made  in  the  United  States.  For  example, 
assuming  compliance  with  the  general 
conditions,  an  issuer  of  securities 
included  in  this  category  could  make  an 
offering  in  the  EuromariieTs  and  would 
not  be  precluded  from  selling  securities 
to  U5.  investors  who  were  overseas  at 
the  time  df  the  transaction. '•*  Resales 
of  such  securities  could  be  made  under 
the  same  conditions. 

Given  the  lesser  probability  of 
flowback  where  there  is  no  pre-existing 
U.S.  market  interest  for  the  securities  of 


■o*  PropoMd  Ruje  905. 

"*  See  diKUMion  of  propoied  Rule  906.  in^. 
text  accompanying  n.  126. 

'»•  The  definHton  rf  toreigB  iiwerin  propowd 
Rale  S>9(d)  is  MMNlialjF  lk«  SMM  M  tkel  oMd  in 
Rak  «»  aorier  tk»  SMwitiM  Ad  (17  CfR  230.M4. 

»*  PiapoMrf  Bute  SOSfa).  For  a  diacuMio*  of  (he 
tenn  "MilMtaBb'al  U.S.  Bwrket  interest."  whidi  is 
defined  in  pnvoaed  Rule  8Q2(h).  see  infra,  text 

■ccenpaavinR  *■  19*^ 

>••  Wide  the  pnpsMd  sale  Iwrbar  is  lirtended  to 
pcraat  bMM  fide  elUMee  aOetiiWi  c««»  when  U.S. 
investors  perticipale  in  the  manner  iUuSiialed 
above,  it  is  not  intended  to  sanction  transactions 
aftai«ed  hr  Uw  pwpaee  af  Madiv  Ike  NVatralion 
proviaians  of  the  SMuritiea  AoL  Thus,  far  exaniile. 
an  ^aemenl  behveen  an  hauer.  Mii<snwHers  and 
investors  pursuant  to  which  aa  atherwiee  demealtc 
offeciiW  is  croaaed  oa  a  fbrairi  excbange  or 
otherwiae  cenaanniaied  abroad  soteiy  for  the 
'  Haliaw  w—M  ba 
loflhaaaiahttbat. 

_^       ,riBr^  toilfliil  at 

identiiiabb  ^pa  of  VS.  citizens  abraad,  such  as 
oiemben  of  the  armed  forces  sen  lag  saasssas. 
woald  b*  deemed  made  witfala  tke  IMIb4  Slalaa. 


afareiffiissiNiaiidBodincladaelliag  . 
efforta  in  dK  Umled  Statn.  cauMent 
with  principles  of  eoaaty.  a  fonlg* 
issuer  ofiering  securitiea  tSUhan  should 
not  have  to  n«iater  tboae  SMWitiaa  widi 
die  CoRuaisaioa  becaosa  of  aoaia 
minimal.  amdUaiy  U.S.  cootracta.  Of 
oouvaa.  trading  of  a  sabataalial  uaaaat 
of  such  securitiaa  in  dia  Uaitad  Stataa 
shortly  after  dwy  had  baan  offBrad 
overseas  wavkt  imttcata  a  plaa  or 
scheme  to  evada  tha  ragiatiation 
provisions;  where  a  transaction  is  part 
of  SM^  a  plan  or  sdieiK.  registration  is 

required.*'* 

Under  the  proposed  s^e  harbor,  die 
presence  of  a  substantial  US.  market 
interest  in  an  iasuar's  debt  sacuritias 
would  prednda  a  foreign  issuer  from 
relying  upon  this  portion  <A  the  safe 
harbor  whoi  iaauiag  equity  securities. 
and  vice  versa.  CowBant  ia  solicited  as 
to  whediw  market  interest  in  an  issuer's 
equity  securities  should  be  viewed  aa 
implying  auuket  interest  in  its  debt 
securities  for  purpose*  of  asspsniag  the 
likelihood  of  flowback:  and.  conversely, 
whether  tha  existence  of  a  market  for 
die  issuer's  debt  securities  implies  a 
market  interest  for  iU  equity.  The 
definition  of  aiarket  interest  excludes 
debt  securities  exestqit  under  Securities 
Act  section  3(aX3).*<** 

(b)  Secarities  ojf  Reporting  Issuers. 
Securities  of  all  issuers,  foreign  and 
domestic  that  file  reports  under  the 
Exchange  Aa  »»•  would  be  subject, 
under  the  safe  harbor,  both  to  the 
general  foa^^i*'"'™  that  an  oQar  or  sale 
be  an  e&kore  tranaaction  and  that 
diere  be  no  ^ected  selling  effort  in  the 
United  States,  and  to  specified  selling 
restriction*.  An  issuer  that  files  periodic 
reports  with  the  Commission  would  be 
deemed  to  have  a  aabstantial  US. 
market  intoest.  which  creates  the 
potentitd  for  an  indirect  U.S.  offering. 
The  proposed  seBing  restrictions  are 
tt^f^gimrt  to  protect  against  an  indirect 
unregistered  public  offering  in  the 
United  States  during  the  period  the 
mariiet  is  most  likely  to  be  affiected  by 
selling  efforta  offshore.  No  flowback  of 
securities  shoidd  occur  until  after  any 
preconditioning  of  the  market  has 
ceased.  In  the  event  flowback  of 
securities  in  this  category  does  occurs 


aftv  dMt  lasMdad  paiiod.  tha 
information  relating  to  sach  sacgittaa 
publldy  aeailaUa  under  dM  Bxdwnge 
ActAaaUbasuflldaRllor 


No  diolinGlion  Is  made  in  ttiis  cattery 
of  sacaritfes  between  debt  and  equity 
securitiea.  Under  dia  proeedores 
cunandy  uaad  to  ensure  that  secarities 
eoBia  ta  fcat  abroad,  a  period  of  90  days 
(for  debt  secarities)  of  one  year  ffor 
equity  securities)  is  imposed  daring 
which  sales  may  not  be  made  In  llie 
United  States  or  to  US.  peraons.*  ** 
Because  the  purpose  of  the  offering  and 
transactional  restrictions  fai  diis 
category  is  not  to  pi«ventflowback.  but 
to  prevent  securities  from  entering  the 
US.  capital  marketa  while  the  mailcet 
has  been  preconditioned  for  such 
securities,  the  Commission  does  not 
believe  it  necessary  to  provide  (fifferent 
restricted  periods  for  debt  and  equity 
securities.  Conmient  is  solidted  on  the 
appropriateness  of  providing  for  the 
same  treatment  of  debt  and  equity 
offerings. 

Comment  is  also  requested  as  to 
whether  the  safe  harbors  should  iochide 
a  40-day  restricted  period  for  securities 
of  certain  types  of  issuers  such  as 
foreign  govemaienta  and  laite  isauers 
with  a  worldwide  market  following. 
Commentators  should  provide  the 
reasons  for  creating  a  differing  period 
for  the  category  of  securities  they 
specify.  Are  there  currendy  offerings  for 
«»faidi  a40-day  restricted  period  is  used? 

Two  types  of  sailing  restrictions  are 
proposed  for  reporting  issuers— 
"transactional  rastrictioBs"  and 
"offerii«  restrictiona."  La  effect.  (Bering 
restrictions  are  procedures  set  up  by  the 
isauar  and  tha  diatribtttors  to  anaure 
coi^dianca  with  die  transactional 
restrictions. 

Transactional  restrictions  would 
reqairc  that  any  offer  or  sale  made  in 
reliance  on  the  safe  hwbor  dnring  a  10- 
day  restricted  period  not  be  made  into 
the  Umtad  States  or  to  a  US  peraoB."  > 
The  issnnt  would  be  required  to  ensoM 
(by  whatever  means  it  reaaonably 
considered  adequate)  that  any  non- 
distributor  to  wfaoai  it  sold  securities 
was  a  n<»-US.  pcraon.'  ^* 


'"SaePnBwiairyWotallei 
ReadtoliBnS.  - 

'••l6U5.C77c(aM3>. 

>•>•  Proposed  Rule  9a6(b).  This  catefeiy  wodM  not 

iiiiiiiiiiiiiintii -•• '   '-^  n—*""* 

with  *•  CMMriario*  mrfar  Rait  l^^-JM  IV  Cnt 
2«ai2|3-2(b))  under  the  Exchanee  Act  SuLwaiaa  of 


*'*Seeiiifmn.tV 

» >  PMpooa4  ftrie  fiSMZ).  tX&  HIM"' 
dermedl»uiiiiii«ail  na»^  liieiiiiili 


ia 

•exi 
aaliM 
wboara 
'sfaitaBtto 


leMaaavaarq 

paragraph  (a)  of  Rule  906.  if  they  d*  M*. 


—psayii^n  in  -^ — ' 

olier  or  aale  of  asavitiea  lo  US.  I 
distribotofK  ilia  not  dM 
prevenl  tIS.  oaiHweaa 
paelk#alii«  la  aa  aAtaae  ornnv. 

prevenled  by  tha prapoaed  Reghiattoabam aelUns 
previaitsly  oolstandins  sacurittea  <hatigaa 
overseas  dtatrlbaaaa  al  saMflttaa  of  Aa  am 


as 


F<diwi  Ki^Mf  /  «bLj8.ajp.ai7  ynnrtiui.aMi  in.i 


The  90-day  lyeriod  during  which  smlet 
may  not  be  mfifde  in  the  United  Statea  or 
to  U.&  penoi^  begiaa  to  run  on  the  later 
of  the  dtte  th^fdostaig  of  the  offering 
takea  place  at  ^  date  the  first  offer  of 
the  8ecuritie8|lb  peraons  other  than 
distributors  i4  pade,  or  in  the  case  of 
continuous  offerings,  from  certification 
by  the  lead  mnnaging  underwriter  that 
the  distributi(^ ia  complete. "*  The  term 
"continuous  coffering"  would  be 
interpreted  ini  ue  same  manner  as  in 
Rule  415  undetf  the  Securities  Act 
Comment  is  requested,  however, 
whether  a  different  inteipretetion  should 
apply  widi  reM)ect  to  certain  types  of 
non-traditionfj  offeriiigs.  such  as 
medium-term  jilote  programs.  Comment 
is  also  requeaftM  as  to  v^dier  it  is 
reasonable  an^  not  unduly  burdensome 
to  begin  die  mtricted  period  at  die 
completion  (»jhe  distribution  for 
continuous  offerings.  If  this  is  believed 
to  be  unreesonable.  commentators 
should  indicaw  when  the  restricted 
period  should  eommence  teking  into 
account  the  pikpoae  of  the  restrictions, 
i.e.,  to  protect  i  igafaut  US.  seies  while 
the  market  oopditioned  by  tfie  sdling 
effort  I ; 

The  restriclM  period  is  not  begun 
anew  upon  re^le  of  tiie  securities;  the 
restrictions  o^^^u*  H>  apply  only  for 
the  ranaindef.i  if  any,  of  tfie  applicable 
period  9mildi|y.  in  the  cese  of 
convertible  s^^urities,  the  underiying     . 
securities  issii^d  on  conversion  would 
be  restricted  li^  the  remainder  of  the 


applicable 
to  the 

Undw 
deposit  of 
Dc^xMitory 
facility 


icted  period  Aet  applied 
'  r securities.*** 

I  safe  haibor.  the 
Idea  into  an  American 
frAOR")orsimflar 
!  deemed  e  sale  in  die 
United  Statesi  and  the  securities  offered 
or  sold  in  reliance  upon  the  safe  harbor 
could  not  be  pbced  in  such  facility  for 
90  days.  The  deposit  side  <rfdie  ADR 
facility  wouldl  be  required  to  close  down 
for  that  perioo^  Comment  is  requested 


or  io  U.S.  jwnoiu,  provided 
dw  pniioMiy  ootolanding 


•oquirad  ia  the 


in  the  United  SUtj 
they  did  ne(1 
Mcurities  had  I 
replaced  with  the^ 
offering. 

■■*  Upon  expiration  of  the  leetricted  period, 
tecuriliea  Boid  In  HMuoeMi  the  aafe  hariMr  will  be 
vie«««d  at  I 

untold  alkitoeMl  ^tibeeqiiM I  to  each  date  wili 
however,  oontinw  ia  be  pfahihitad  from  offeriag  or 
selling  mch  MCtuMBsIn  the  thiited  Stale*  or  to  U.S. 
pewooa.  abeert  rjpelwtioB  —der  the  SecMitke  Act 
oranava 

"*  In  moat  cai^j  oieeialuii  %wiuld  be  «Ke«pt 
from  regiairation  uder  aecHoa  S(a)(9]  (rf  the 
Securities  Act  (15  |U.S.C  77c(aKa)  except  where 
compenaaHon  ia  p|4d  an  aawvarsloii.  %Mmc  each  an 
exemption  is  net  ^tisllaMi.  I 
applies  to  the  exswleeoli 
R^ulations  S  wot^  apply  to  ooovetiiaii.  Sae  supra, 
n.93. 


on  whether,  if  an  ABR  facility  ooukl 
establish  that  securities  placed  widi  it 
were  not  subject  to  the  restriction  on 
sale  in  die  United  States  or  to  U,S. 
persons  (for  example,  if  the  securities 
offered  in  reliance  upon  the  safe  harbor 
bore  a  distinguishing  legend),  the  facility 
should  be  able  to  continue  to  accept 
deposits  of  securities  of  the  same  class 
as  those  offered  in  reUance  upon  the 
safe  harbor,  provided  the  depositor 
represented  and  could  establish  that  die 
securities  being  deposited  had  not  been 
borrowed,  and  were  not  being  replaced 
with  new  shares  acquired  in  the 
overseas  offering. 

"Offering  restrictions"  are  procedures 
that  must  be  adopted  with  regard  to  the 
entire  offering  for  any  offer  or  sale  by 
the  issuer,  distributors,  or  their  affiliates 
to  be  in  compliance  widi  the  safe 
harbor.  The  purpose  of  offering 
restrictions  is  to  ensure  compliance  with 
the  prohibition  m  offer  or  sale  ai  the 
seciirities  in  die  United  States  or  to  U.S. 
persons  during  die  90^y  restricted 
period.  The  general  principal  of  die  safe 
harbor  provisions  is  diet  eedi  offier  or 
sale  puiportecfly  made  pursuant  to  a 
safe  hartior  riiould  be  examined 
separately  and  that  a  particular  non- 
complying  offv  or  sale  woold  not.  in 
itself,  result  in  any  other  ofiw  or  sele 
not  meeting  the  canditions  of  the 
Regulation.  However,  when  tiw  iasoer.  a 
distributor,  or  an  affiliate  of  eldier  ia  the 
seller  of  securities,  that  penoo  is  fai  a 
position  to  ensure,  and  ahooU  ensure, 
thet  procedures  designed  to  diaoourage 
flowback  are  used  with  reqiect  lip  the 
entire  offering.  On  the  other  hand,  if 
adequate  offering  restrictions  are 
adopted,  the  fact  that  one  tyatribator 
makes  an  offer  or  sale  without  foUowing 
the  "transactional  restrictions"  would 
not  affect  other  offers  or  sales  by  thet  or 
any  other  distributor. 

As  proposed,  the  offiering  restrictions 
for  this  category  of  securities  have  been 
modified  frcxn  those  developed  in  no- 
action  letters  under  Release  4706.  The 
proposed  offering  restrictions  would 
require  that  distributors  in  privity  of 
contract  with  the  issuer,  seller;  or  any 
managing  underwriter,  contract  that  all 
their  offers  and  sales  of  the  securities 
will  be  made  in  accordance  with  the 
proposed  safe  harbor  (or  pursuant  to 
registration  under  the  Securities  Act  or 
an  exemption  therefrom).*  **  The 
proposed  safe  harbor  would  require  thet 
each  distributor  or  dealer  purclMsing 
securities  from  e  distributor  would 
receive  a  confirmation  or  odier  notice, 
acceptance  of  which  would  bind  him  to 
the  same  restrictions  that  apply  to  a 


"*  Propoeed  Rulea  90e(eNl):  MKCbMI). 


distributor  in  privity  of  contract  with  die 
issuer,  seller,  or  any  managing 
underwriter.*'* 

Hie  issuer  and  distributors  also  must 
'  ensure  diet  all  offering  meterials  or 
advertisements  relating  to  die  offiering 
disclose  the  restrictions  on  offers  or 
sales  in  die  United  States  or  to  U.S. 
persons.  ***  Retail  investors  purchasing 
the  securities  would  be  advised  that  the 
securities  raey  not  be  sold  in  the  United 
States  or  to  U.S.  persons  by  disclosure 
of  the  appUcable  restrictions  in  the 
prospectuses  or  offering  circulars,  if  any, 
used  in  connection  with  the  distribution. 
Disclosure  of  die  restrictions  is  also 
required  to  appear  in  all  advotteements 
or  press  releases  relating  to  the 
securities. 

Given  the  public  availability  in  the 
United  States  of  infoimatian  concerning 
reporting  issuers,  and  die  restrictions 
placed  on  resUes,***  certain  procedures 
that  commonly  have  been  useid  to 
ensure  that  securities  cone  to  rest 
abroad  have  not  been  propoeed  to  be 
required  to  be  used  in  offerings  of  their 
seAirities.  Most  notably,  althot^ 
restiictions  on  offoings  in  the  United 
States  or  to  U.S.  persons  would  remain. 
"lodcHqi"  procedures  are  not  proposed 
to  be  required  for  securities  ia  this 
category,  nor  would  any  coiificates 
representing  the  securities  offered  be 
required  to  bear  restrictive  legends.  The 
use  of  a  temporaiy  global  certil^te  for 
debt  securities,  enchangeable  for 
definitive  securities  at  die  eatul  of  the 
restricted  pertod  upon  certificatiOB  of 
non-U.S.  beneficial  ownership,  wcmld 
thus  not  be  required,  although  it  is  a 
procedure  used  in  most  debt  ofioings 
described  to  the  Conunission  in  recent 
no-action  requests.*  **  Nor  would  the 
specific  prooedtues  to  restrict  transfer 
currendy  applied  to  equity  securities  be 
required  for  this  category  of  securities. 
These  include  contractual  agreements 
by  the  purchaaers  of  the  securities  thet 
they  will  resell  securities  in  aocordance 
widi  the  registration  requirements  of  the 
Act  or  an  exemption  therefran,  and 
certificatea  by  each  purchasers  aa  to 
their  status  as  noii-U.S.  pereoaa.  * 

The  Commission  understandb  that 
moat,  if  not  all.  offshore  offerings  by 
reporting  U.S.  issoers.  contemporaneous 
offerings  are  made  in  the  United  States 
and  all  ahares  are  registered.  In  the  case 
of  foreign  issuers  widi  contemporaneous 


■>•  Proposed  Rule  902(e)(2). 

•>  v  ftopoaed  Rale  902(e)(3). 

"*St»infFVB.m. 

"*  See  w>-actian  tetters  dtad  s^pnr,  n.  a 
Procedures  corrently  required  to  be  used  for  tax  law 
purposes  would  not  be  affected  by  the  proposed 
Reflation. 
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vs.  and  offshore  offerings,  flowback 
registration  is  undertaken  for  some  part 
of  the  offishore  offering.  The  ConUnission 
requests  conunent  on  whether  the  safe 
harbor  provisions  of  proposed  Rule  906 
for  resales  on  an  established  exchange 
are  likely  to  displace  the  current 
practices  of  registering  the  securities  as 
outlined  above.  [ 

Commentators  are  requested  to 
address  the  adequacy  of  the  proposed 
procedural  restrictions  to  ensure  that 
sales  will  not  be  made  in  the  United 
States  or  to  U.S.  persons  during  the  90- 
day  restricted  period,  particularly  where 
in  the  case  of  equity  securities  the 
current  practice  of  registration  may  be 
displaced  by  reliance  on  proposed  Rule 
906.  Conunent  is  specifically  requested 
on  whether  other  steps,  such  as 
legending  the  certificates  (if  any) 
representing  the  securities  to  describe 
these  restrictions,  would  be  appropriate. 
Comment  is  specifically  requested  on 
the  appropriateness  of  the  90-day  period 
during  which  sales  may  not  be  made  in 
the  United  States  or  to  U.S.  persons. 

(c)  Securities  of  all  other  issuers.  All 
securities  not  covered  by  the  prior  two 
provisions  fall  into  a  residual  category, 
which  is  subject  to  procedures  intended 
to  protect  against  an  unregistered  U.S. 
distribution  where  there  is  little  if  any 
information  available  to  the 
maricetplace  about  the  issuer  and  its   . 
securities  and  there  is  a  likelihood  of 
flowback.  This  category  would  include 
securities  of  non-reporting  domestic 
issuers  and  those  of  non-reporting 
foreign  issuers '**>  that  have  a 
substantial  U.S.  market  interest  tvith 
.  respect  to  any  class  of  their  securities. 
Among  these  issuers  would  be  those 
foreign  issuers  traded  on  NASDAQ  and 
subject  to  the  grandfather  provision  of 
Rule  12g3-2(d)(3)  of  the  Exchange 
Act,***  and  those  non-reporting  foreign 
issuers  whose  securities  trade  in 
sponsored  ADRs.  Comment  is  requested 
on  whetherihe  latter  group 
appropriately  is  included  in  this 
category. 

As  In  the  case  of  securities  of 
reporting  issuers,  offerings  of  securities 
in  this  category  would  be  subject  to  the 
general  conditions  of  proposed  Rule  904 
and  oeftain  specific  seUing  restrictions. 
Qffierlng  restrictions  would  be  required 
to  be  adppted  for  offerings  of  these 
.  securities,  as  they  would  for  offerings  of 
securities  of  reporting  issuers.  In 
contrast  to  Securities  of  a  reporting 

■■"  Foreign  iaMien  Ming  punuanl  lo  Itaii  tH^ 
2(b)  an  not  deemed  reporting  iwMn  and  would  fall 
into  this  categaty  if  tbeiy  have  a  tuUlanttat  U.& 
markei  intereet;  otiteiwite  they  «vo«ild  be  within 
propoaed  Rule  90B(a).  ^ 

"•l7CFR24ai2g3-3(d)(S).      ■  I 


issuer,  however,  traditUmal 
transactional  restrictions  to  prevent 
flowbadc  have  been  retained. 

The  restrictive  procedures  proposed 
are  those  warranted  in  view  of  the 
likelihood  of  flowback  of  die  securities 
in  this  category  and  investor  protection 
concerns  raised  by  the  lack  of  public 
information  in  the  U.S.  markets 
concerning  the  issuer.  Securities  of  non- 
reporting  U.S.  issuers  can  be  expected  to 
flow  bade  to  the  market  where  principal 
business  and  employees  are  located:  in 
the  case  of  non-reporting  foreign  issuers 
with  a  substantial  U.S.  market  interest, 
particularly  if  the  existing  iiiterest  is  in 
equity  securities  of  the  same  class, 
flowback  is  likely.  In  the  case  ofnon- 
reporting  issuers,  this  tendency  toward 
flowback  is  troubles<Hne  because 
information  available  in  the  marketplace 
may  be  insufficient  to  ensure  investor 
protection.  Additionally,  these  issuers, 
particularly  U.S.  issuers,  may  be  more 
likely  than  reporting  issuers  to  make  an 
offshore  offering  simply  to  avoid 
registration  under  the  Securities  Act. 
given  the  increased  costs  and 
consequences  of  registration. 

The  propoaed  rule  equates  the 
flowback  potential  of  securities  of  non- 
reporting  U.&  isstiers  and  securities  of 
foreign  issuers  \n\h  «  substantial  U^  , 
market  {Juterest  However,  the 
Commission  'recognizes  that  where  the 
foreign  issuer's  equity  securities  are 
actively  traded  outside  the  United 
States,  the  potential  for  flowback  of 
sectirities  at  least  of  that  class  may  be 
substantially  diminished.  The 
Commission  therefore  requests  that 
commentators  address  whether  it  is 
appropriate  to  equate  the  need  for 
protection  against  a  U.S.  distribution  in 
the  case  of  a  non-reporting  U.S.  issuer 
and  a  non-reporting  foreign  issuer  with  a 
substantial  U.S.  market.  Should  equity 
securities  of  a  foreign  issuer  with  its 
primary  active  market  outside  the 
United  States  be  treated  like  securities 
of  a  reporting  issuerT  If  so.  how  should 
theprimary  maricet  for  a  security  be 
determiCiJea? 

In  essence,  the  restrictive  procedures 
propose  are  those  that  have  evolved 
under  the  Do-action  letten  under 
Release  4706.  tlieae  distii^ah  between 
debt  ***  and  equity,  recopiizing  that 


'*' Debt  M]Miritiee.c(mverlible  into  equity  an 
treated  a*  equity  wcuriUea.  JiPMry  Aum/ 
Civpoiii(ANi(Mar.l.l«7«):(^.1tale406(17CFR       "' 
23a4aS^  The  only  dtcuBHtance  ia  tvhidi 
coavertMe  HoitMee  will  ba  treated  »•  deblrether 
than  equity  aeeuritieewotdd  be  wh«(B. -by  their  . 
lenns,  Ihejiecwitiaa  would  not  be  oonvertible  into 
equity  until  the  expiration  ol  the  raelrieted  period,  if 
any.  appRcabie  lo  the  equity  Mcuritie*  of  theluuer. 


debt  is  generally  sold  In  institutional 
maricets  and  that  the  likelihood  of 
flowback  it-more  limited.  Comment  is 
requested  as  to  wrhether  tttls  distinction 
is  appropriate,  and  if  not  whether  other 
distinctions  among  types  of  securities 
woidd  be  appropriate. 

The  transactional  restrictions  that 
would  be  applicable  to  debt  securities  in 
this  category  would  reinforce  the 
requirement  that  im>  offer  or  sale  of  such 
securities  be  made  in  the  United  States 
or  to  U.S.  persons  (other  than 
distributors)  for  90  days,  through  use  of 
a  temporary  global  security.  Ninety  days 
after  the  later  of  the  closing  of  the 
offering  or  Ihe  first  offer  of  the  securities 
to  persons  otiier  tiian  distributors  in 
reliance  upon  the  Regulation."'  the 
temporary  global  security  could  be 
exchanged  for  drfinitive  securities,  if 
holders  of  the  securities  certified  that 
the  securities  were  not  beneficially 
owned  by  U.S.  persons.  ' 

Offerings  of  equity  securities  hi  this 
category  would  be  subject  to  restrictions 
similar  to  those  afforded  no-action 
treatment  in  InfmRed  Associatee, 
//ic***  For  one  year  after  tiie  later  of  the 
closing  of  the  offering  or  the  first  offer  of 
the  securities  to  persons  other  than    ... 
distributors  in  relianos  upon  the  .  . 

Regulation,***  the  securities  oould  not  ' 
be  sold  in  the  UnitedStates  or  to  U.S. 
persons  (other  than  distrftmlbrsjL 
Pnrdiasers  of  the  sectffities  who  were  ' 
not  dlst^butorf  wo«ild  be  reqained  to 
certify  that  they  were  notUj.  persons. 
Purchasers  would  also  be  required  to 
agree  not  to  sell  the  securities  in  the 
United  States  or  to  U.S.-persons  (other 
than  distributors),  except  ihnccordance 
with  the  req^tration  provisions  ^  the 
Securities  Act  w  an  exemptioa  '     - 
therefitim,  or  in  accordance  with  the 
provisions  of  the  proposed  Regulation. 
Purchasers  woidd  also  agrae  to  impose 
these  restrictions  on  subseqilent 
purchasers. 

The  proposed  safe  harbor  would 
forther  require  that  the  issuer,  by 
contract  or  a  provision  hi  Us  b^wi, 
articles,  charter  or  ^omparaUe     . 
document;:  tefose  to  re^ster  any  transfer 
of  equity  s«piirities  not  made  in 
acomi^nbe  with  thf  provisions  9f  the 
proposed  Regulation.  Hdw  to  establish 
v^ether  such  transfers  were  made  in 
accordance  with  the  Regulation  is  a 
matter  for  the  issuer  to  deleimine; 
however,  an  issuer  receiving  a  request 
for  a  transfer  to  a  person  with  a  U.S. 


***  In  a  conlinuous  oiMng  t|Mr80-day.period 
would  coounence  upon  ceqipletipn  of  the-    . 
distiibulioa.  Propoeed  Rule  90l(cX2). 

•"Supro.  n.11. 

'  **Sm  •14ml  n.  123. 
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3.  Resales 

Sales  and  ji^sales  by  issu^v. 
distributors,  j^nd  their  affiliates  in 

safe  harbor  proWded  by 
would  always  be  subject 
of  proposed  Rules  9M 
s  other  than  issuers, 
distributors  (^  die  affiliates  of  elAer) 
("investors"]  Would  be  given  more 
flexibility  in  11^  resale  of  securities. 
With  one  partial  excepticm,  noted 
below.  saiMlfy  investors  would  be 
subject  to  thej  general  conditions  set 
forth  in  propased  Rule  8M.  faivestors 
could  resell  i^corities  in  reliance  upon 
^e  proposed  JHife  harbor  in  eidwr  of 
iWo  ways."* 

Securities  dould  be  iMIiBred  or  sold 
subject  to  theJMHBe  oooffitions  as  would 
apply  to  an  ^er  or  sale  of  that  eategoiy 
of  stoiritisejbr  the  iseeer.  with  t«»o 
excepttons.  fnt  while  such  a  resale 
would  be  retMlred  to  be  made  in  an 
offehote  traiMactlOB  with  no  directed 
selling  effiortW  in  the  United  States,  no 
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would  be  permitted  to  be  made  en 
foceisii  axdianges  under  the  eefe  harbor 
because  it  can  be  assumed  thatpeieone 
purchasbig  securities,  even  securities  of 
U&  issaersk  on  a  foreign  securities 
exchange  wfll  rely  on  die  protection  of 
die  hical  securities  law  and  an  ui^&ely 
to  expect  that  the  registration  provisions 
of  US.  securities  law  apply.*** 

The  exchange  transactiiDn  option 
would  be  limited,  in  the  case  at 
reportiiig  issuers'  securities,  to  those 
cases  v^ere  the  seller  did  not  know  that 
any  counteriiarty  was  a  VS.  person.  No 
duty  of  inquiry  is  intended  in  ouuueutiuii 
with  the  resale  rule  as  to  whedier  the 
counterfiarty  is  a  U&  person;  the  rule  is 
intended  to  pradode  transactionB  with 
\JJ&.  persons  from  behig  preairanged 
and  executed  on  a  fon^  exdiange  in 
order  to  attenqit  to  taka  advmtage  of 
Rule  906b  Thesenerin  a  foreign 
exchange  transaction  or  any  person 
acting  for  him  may  not  make  any 
directed  sdling  effort  to  dw  United 
Stales,  but.  to  contrast  to  die  oAgring- 
wkle  prohibition  OB  directed  selhng 
efforts  applicable  to  initial  sales  or  other 
resales,  a  directed  selling  effort  by  any 
other  person  would  not  affect  the 
seller's  ability  torely  on  the  safo  harbor 
for  exchange  transactioos. 

Comment  is  aohcited  on  whether  die 
securities  of  Bon>rq)Ofting  foreign 
issuers  widi  a  substanttol  US,  maiket 
interest  should  be  permitted  to  be  resoM 
on  a  foreign  exchange  to  reliance  on  the 
proposed  safe  harbor,  if  the  primaiy 
■larket  for  the  securities  is  ontside  the 
United^totes.  on  dm  grounds  dmt  such 
securities  are  oqoidly  or  moro  Kkely  to 
flow  back  to  diat  maiket  than  to  dw  U.S. 
maiketfc  If  sg  how  shorid  die  "primary 
maricet"  for  a  security  be  detenainedr 

The  scope  of  proposed  Rule  906  is  not 
limited  to  die  resale  of  securities 
acquired  in  an  ofhhore  transaction.  The 
proposed  Rule  would  also  apply,  for 
exasqile,  to  the  resale  of  securities 
acqnivBd  to  a  private  piocemcnt  in  the 
United  States.***  fai  cases  where  die 
securities  to  be  resold  were  not  acquired 
in  an  offshore  transaction  made 
pursuant  to  the  Regulation,  the  period,  if 
any.  during  which  offers  or  sales  may 
not  be  made  to  die  United  States  or  to 
U.S.  persons,  would  commence  on  the 
date  upon  which  such  tovestor's 
securities  were  first  sold  in  reliance  on 
the  Regulation.**'  This  resale  provision 
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is  Ukdy  to  prove  most  nsefol  to  persons 
desmad  statutory  undeiwiitei  sunder 
section  411)  of  the  Securities  Act  **> 
who  wish  to  resell  securities  under  a 
safe  haibor  proviakm  before  the 
expiration  of  the  bohling  period 
established  by  the  sdJeheibor  provided 
in  Rule  14«  under  die  Secwities  AcL»* 
Persons  selBng  sodi  restricted  securities 
could,  of  course,  resell  on  a  foreign 
securities  exchange  pursuant  to 
proposed  Ride  906  without  regard  to  any 
period  during  which  sales  into,  the 
United  States  or  to  VS.  persons  is 
restricted.  Conmiente  are  reqtiested 
generaDy  on  the  apiriication  of  the  safe 
harbor  provisioin  to  die  resale  of 
securities  acquired  in  transactions  other 
than  overseas  offerings,  and  spectficaily 
on  the  provision  that  in  such  cases  die 
period  dwing  whi«^  sale  mto  die  United 
States  or  to  U.S,  persons  other  than  on  a 
forei^i  exchange  is  prohibited  will 
commence  on  tibe  date  the  secnrities  are 
first  sold  in  reliance  on  Regulation  S. 

C  Certain  Definitions . 

Proposed  Rule  902  contains  definitions 
of  terms  used  throu^nt  die  Regulation. 
In  addition  to  those  terns  prev^nisly 
discussed,  the  following  definitions 
should  be  noted. 

1.  Substantial  U.&  Market  faiteiest  **« 

In  order  to  determine  the  manner  in 
which  securities  of  a  foreign  issuer  may 
be  <rffered  and  sold  imder  the  proposed 
safe  harbor,  it  would  be  necessary  in 
certain  cases  to  estaUish  whether  diere 
was  a  substantial  VS.  market  interest 
for  the  issuer's  securities.***  Tlie 
existence  of  a  substantial  VS.  maiket 
interest  is  one  indicator  of  die  likelihood 
of  die  securities  flowing  back  to  the 
United  States. 

Under  the  proposal,  a  substantial  VS. 
maiket  interest  in  an  issuer's  equity 
securities  would  be  deemed  to  exist 
unless  each  of  three  factors  codd  be 
established.  First,  it  would  be  necessary 
that  none  of  the  issuer's  securities  be 
listed  on  a  national  securities  exchange 
or  quoted  on  NASDAQ.  The  listing  or 
quotation  of  securities  on  an  oiganized 
market  in  this  country  would  be  ^i»f^ 
condusive  evidence  that  there  is  a 
substantial  interest  in  die  issuer's 
securities  in  this  coimtiy  and  of  the 
issuer's  intention  to  promote  a  maricet  in 
its  securities  in  this  country.  Second,  the 
average  monthly  trading  voliune  of  the 


placa  mtA  Mp»awbi  as. 

were  icaoU  oo  a  fofaipi  •aovitiea 

»»«15UAC77b(llJ. 

>»»17CFR23ai44. 

>*«  Proposed  Rule  901(h). 

'**  See  text  eccompanytas  ■.  1SS, 
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issuer's  equity  securities  in  the  United 
States  would  be  required  to  be  less  than 
100,000  shares.  Comment  is  requested 
regarding  the  practicability  of 
ascertaining  volume  information  for 
issuers  whose  securities  are  not  listed 
on  a  national  securities  exchange  or 
quoted  on  NASDAQ.  Comment  is 
further  requested  as  to  whether  a  test 
unrelated  to  volume  would  be  more 
appropriate.  Finally,  none  of  the  issuer's 
securities  could  be  subject  to  a 
sponsored  American  depositary  receipt 
or  similar  facility.  Issuers  with, 
sponsored  AOR  facilities  may  be 
presumed  to  have  made  a  conscious 
decision  to  enter  the  U.S.  securities 
maricets.  and  to  have  an  interest  ia 
promoting  the  trading  of  their  securities 
in  such  markets. 

A  substantial  U.S.  market  interest 
would  be  deemed  to  exist  with  regard  to 
an  issuer's  debt  securities,  unless  none 
of  the  issuer's  debt  securities  were  listed 
on  a  national  securities  exchange,  and 
the  aggregate  principal  amount  of 
outstanding  debt  securities  held  |n  the 
United  States  (determined  by  reference 
'  to  the  address  of  the  record  holder  as  it 
appears  in  the  records  of  the  issuer  or  its 
transfer  agent)  was  less  than  $10d 
million.  Given  the  nature  of  trading  in 
debt  securities,  the  amount  of  debt 
securities  held  in  this  country  would  be 
used  as  an  indication  of  the  extent  of 
interest  in  the  securities  in  the  United 
States.  While  a  sounder  lest  of 
substantial  U.S.  maricet  interest  in  debt 
securities  might  he  based  on  a 
combination  of  the  number  of  holders 
and  aggregate  principal  amount  of  such 
securities,  the  Commission  understands 
thQt  ascertaining  the  number  of  U..S. 
holders  of  debt  may  not  be  practical. 
Comment  is  solicited  on  whether  there 
is  a  practicable  means  by  which 
investor  interest  in  debt  securities  could 
be  measured.  If  not.  should  a  test  based 
on  dollar  amount  have  as  an  alternative, 
a  higher  dollar  figure  such  as  $500 
miRion  coupled  with  a  showing  that  the 
debt  securities  are  not  beneficially 
owned  by  more  than  a  limited  number 
(for  example,  between  10  and  25)  of  U.S. 
persons?  Comment  is  also  requested  on 
the  threshold  of  the  $100  million  test; 
should  it  be  higher  (for  example,  $500 
million)  or  lower  (for  example,  $25-50 
million)  and  why? 

2.  U.S.  Person""  i 

The  proposed  rule  contains  a 
definition  of  the  term  "U.S.  person." 
Previous  no-action  letters  have  assumed 
that  citizenship  was  a  principal  factor  in 
the  test  of  a  natural  person's  status  as  a 


U.S.  person  for  purposes  of  Release 
4706.***  For  purposes  of  the  Regulation, 
however,  "U.S.  person"  would  mean  any 
natural  person  resident  in  the  United 
States.  A  U.S.  citizen  resident  in  France, 
for  example,  would  not  be  treated  as  a 
U.S.  person  for  purposes  of  the  proposed 
Regulation.  Conversely,  a  French  citizen 
resident  in  the  United  States  would  be 
treated  as  a  U.S.  person.'** 

With  respect  to  forms  of  business 
organization,  such  as  corporations  and 
partnerships,  the  proposed  definition 
would  codify  and  elaborate  on  the 
positions  set  forth  in  no-action  letters.  . 
With  regard  to  such  entities,  the  place  of 
incorporation  or  organization  would 
generally  control.'**  A  corporation 
incorporated  under  the  laws  of  France, 
for  example,  would  not  be  a  U.S.  person 
even  though  it  had  an  active,  operation 
in  the  United  States.  The  status  of 
subsidiaries  and  affiliated  companies 
which  have  separate  legal  identities 
would  generally  be  determined 
according  to  the  place  of  incorporation 
or  organization.  As  proposed,  there  is  an 
exception  to  the  general  position,  which 
would  apply  to  foreign  entities  formed 
by  U.S.  persons  principally  for  the 
purpose.of  investing  in  unregistered 
securities.  The  Commission 
contemplates  that,  on  adoption,  it  may 
modify  or  eliminate  that  exception, 
because  institutional  investors  should 
be  able  to  choose  to  invest  abroad 
through  foreign  affiliated  entities. 
Commentators  are  requested  to  address 
whether  elimination  of  this  exception  is 
desirable  and  ^whether  there  is  any 
reason  to  modify  the  present  position  in 
any  other  respect. 

In  accord  with  the  current  posHion,  a 
branch  or  agency  of  a  foreign  entity  is 
treated  as  a  U.S.  person  if  it  is  located  in 
the  United  States.  On  the  other  hand, 
agencies  and  branches  of  U.S.  banks 
and  insurance  companies  located 
outside  the  Unit^  States  are  not  treated 
as  U.S.  persons,  if  they  operate  fer  valid 
business  reasons  as  locally  regulated 
entities  engaged  in  the  banking  or 
insurance  business  and  not  principally 
for  the  purpose  of  investing  in  securities 
not  registered  under  the  Securities 
Act.***''The  Commission  is  considering 
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'"  £^..  Executive  Management,  Inc.  (Oct.  2S, 
1963). 

■*■  While  IraiMient  vitilpn  not  i^idtn.t  in  the 
United  State*  are  not  U.S.  peraona.  offer*  and  *ale* 
to  trantient*  in  the  United  State*  woold  be  viewed 
as  (ranaaction*  in  the  United  Stale*  and  could  not  - 
be  part  of  an  offering  relying  on  thft  aofe  bs'bo'*  of 
Regulation  S.  Cf.,  forthcoming  Releate  regarding 
registration  requirement*  for  foreign  brokerdealer*. 

"*  See.  eig..  Goldman.  Sachs  »  Co.  (Oct  3.  IdSS). 

'  *•  See  Foreign  Agencies  and  Branches  of  United 
States  Banks  and  Insurance  Coaipaaies  (Feb.  2S. 
198S). 


changing  current  practice  to  extend 
treatment  as  a  non-U.S.  person  to 
branches  and  agencies  outside  the 
specified  indusMes.  and  oomoieBt  is 
requested  on  that  potential  modification. 
The  Commission  is  also  considering, 
and  solicits  comment  on,  treating  even 
branches  and  agencies  operated 
principally  for  investment  purposes  as 
non-U.S.  persons. 

With  respect  to  trusts  and  other 
fiduciary  accounts,  the  proposed 
definition  would  treat  the  entity  or 
person  with  the  fiduciary  obligation  to 
invest  as  the  buyer  therefore  the  status 
of  that  person  would  govern.  Thus, 
where  a  U.S.  person  has  discretion  to 
make  investment  decisions  for  the 
account  of  a  non-U.S.  person,  the 
account  is  treated  as  a  U.S.  person. 
Conversely,  where  a  aon-U.S.  person 
makes  investment  decisions  for  the 
account  of  a  U.S.  person,  that  account 
will  not  be  treated  as  a  U.S.  person. 

In  so  providing,  the  proposed 
definition  would  overturn  a  position 
previously  expressed  by  the  staff  in  a 
no-action  letter  to  the  effect  that  a  U.S. 
broker-dealer  with  discretion  to  act  for  a 
non-U.S.  person  would  be  a  non-U.S. 
person  when  acting  in  that  capacity.*** 
That  letter  was  issued  in  the  context  of 
finding  that  section  5  protected  all  U.S. 
persons  wherever  located,  and  did  not 
protect  foreign  persons  even  where 
buying  in  the  U.S.  market.  The  position 
reflected  in  -the  letter  is  inconsistent 
with  the  principles  underlying  the 
proposed  Regulation.  While  there-are 
legitimate  txmcems  legarding  the    -r 
competitiveness  abroad  of  U.S.  -     .:t-:i  v 
fiduciMles,  these  would  be  addtessed  ' 
by  anticifuted  Commission  rulemaking 
to  provide  a  safe  harbor  exemption  from 
the  registration  requirements  for  certain 
institutional  resales.  In  addition,  as  - 
noted  above,  the  Commission  is 
considering  modifying  the  definition  of  - 
U.S.  person  so  that  foreign  entities 
formed  by  such  U.S.  fiduciaries  for  the 
purpose  of  investing  in  unregistered' 
securities  would  not  be  included.  That 
contemplated  modification  would 
address  the  competitive  question. 
Nonetheless,  the  Commission  requests 
specific  comment  on  whether, 
akematively,  the  definition  of  U.S. 
person  shoiild  be  revised  to  reiterate  the 
Boer  Securities  position  and.  if  so,  hew 
that  could  be  articulated  under  the 
principles  of  Regulation  S.  Comment  is 
also  requested  on  the  implications  such 
a  revision  would  have  for  fiduciaries 


■*■  BaerSecuritietCoiporationlOfH.  12. 1979). 
The  stafr*  nonaction  poaitioo  in  Boer  Securities  i* 
not  being  withdrawn  pending  adopUon  of  tha    ' 
Regulation. 
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holding  for  U.S.  persons,  and  other 
entities  su(^  as  agencies  and  branches 
that  are  actually  acting  for  US.  persons. 

Comment  U  nirther  requested 
generally  on;  the  effect  of  the  proposed 
safe  harborj  Vhere  U.S.  fiduciaries  are 
not  making  jitivestment  decisions  in  the    . 
United  Stat^.  Where  one  of  several 
fiduciaries  |ior  example,  where  an 
estate  has  several  co-executors)  is 
located  in  the  United  States  but  the  non- 
U.S.  fiduciaites,  without  the 
participation  of  the  U.S.  fiduciary, 
purchase  seiiurities,  should  the  existence 
of  a  U.S.  fiqildary  be  disregarded?  As 
proposed,  tm  existence  of  the  U.S. 
fiduciary  would  cause  the  trust  or 
account  to  m  a  U.S.  person. 

D.  Interaction  With  Trust  Indenture  Act 

The  Trusj  Indenture  Act  of  1939 
("Trust  Ind^^ture  Act")>4'  applies 
generally  td  the  offer  and  saletrf  debt 
securities  ahd  certain  other  securities  if 
the  means  or  instruments  of  interstate 
commerce  or  the  mails  are  used.  In  such 
cases,  the  securities  must  be  issued 
under  an  indenture  which  conforms  to 
the  requirements  of  and  has  been 
qualified  under  the  Trust  Indenture  Act, 
unless  an  exemption  is  available.*^' 

In  the  past,  the  Commission  has  not 
sought  to  apyly  the  Trust  Indenture  Act 
to  the  full  extent  of  the  statute's 
jurisdictional  reach.  The  staff  has 
granted  nunerous  no-action  letters 
involving  ollbrs  and  sales  of  securities 
otherwise  tian  under  a  qualified 
indenture,  where  the  securities  involved 
were  being  pjffered  and  sold  in  reliance 
upon  Relea«f  470B.><* 

The  Com^ssion  intends  to  continue 
this  position  vrith  respect  to  offers  and 
sales  of  securities  made  under  the  safe 
harbor  provisions  of  Rules  903  and  906, 
if  Regulation's  is  adopted.  Specifically, 
the  Commi8|B{on  would  not  take  any 
enforcement  action  under  the  Trust 
Indenture  AJot  where  an  offer  and  sale  of 
securities  isi  $iade  otherwise  than  under 
a  qualified  iHdenture,  if  the  offer  and 
sale  are  madb  in  compliance  with  Rule 
903  or  906.  Nbr  would  the  Commission 
take  any  enforcement  action  under  the 
Trust  Indenture  Act  with  respect  to  an 
offer  and  sale  of  securities  meeting  the 
requirementU  of  the  General  Statement, 

>«*lSU.S.C.i7faa«-bbb. 

>«'  Section  SMaMS)  of  the  Trwt  Indenlure  Act 
(IS  U.S.C  77dd^ja)(6)j  contain!  an  exemption  for 
certain  *eciiriti#4  iawied  or  guaranteed  by  a  foreign 
government  an4  Certain  eubdiviaiona  and 
inattumentalitiai  thereof.  Section  304(d)  (IS  U.S.C 
77ddd(d)).  authMixa*  the  CommiMion.  on 
application  by  M  iMoer  and  after  opportunity  for  a 
hearing,  to  exempt  by  order  any  aecurity  of  a  perton 
organized  under  the  lawa  of  a  foreign  government  or 
political  tubdivWon  thereof,  if  certain  conditions 
are  met. 

***  Rg.  Goldmen.  Sachs  »  Co.  (Oct.  3. 1985). 


if  proposed  Regulation  S  is  adopted. 
However,  the  staff  will  not  issue  no- 
action  letters  as  to  whether,  for 
purposes  of  the  Thist  Indenture  Act,  a 
transaction  falls  within  the  provisions  of 
the  General  Statement  or  the  safe 
harbors  of  Regulation  S.'** 

IV.  Request  for  Conunents 

Any  interested  persons  wanting  to 
submit  written  comments  on  proposed 
Regulation  S,  as  well  as  other  matters 
that  might  have  an  impact  on  the 
proposal  are  requested  to  do  so. 

V.  Cost-Benefit  Analysis 

To  evaluate  fiilly  the  benefits  and 
costs  associated  with  proposed 
Regulation  S.  the  Commission  requests 
commentators  to  provide  views  and 
data  as  to  the  costs  and  benefits 
associated  with  the  Regulation  intended 
to  clarify  the  extraterritorial  application 
of  the  registration  provisions  of  the 
Securities  Act  There  may  be  some 
additional  costs  to  issuers,  distributors 
or  other  sellers  associated  with 
structuring  a  transaction  to  comply  with 
the  requirements  of  the  safe  harbor,  or 
to  correspond  with  the  considerations 
enumerated  in  the  General  Statement. 
Nevertheless,  such  costs  may  be 
outweighed  by  the  assurance  that 
registration  is  not  required  and  that  the 
costs  of  registration  need  not  be 
undertaken.  The  streamlining  of 
currently  imposed  restrictions  designed 
to  assure  that  securities  come  to  rest 
outside  the  United  States  also  would 
reduce  costs. 

VI.  Summary  of  Initial  Regulatory 
Flexibility  Awdysis 

An  Initial  Regulatory  Flexibility 
Analysis  in  accordance  with  5  U.S.C. 
603  has  been  prepared  concerning  the 
proposed  Regulation.  The  analysis  notes 
that  the  proposed  Regulation  is  intended 
to  clarify  the  extraterritorial  application 
of  the  registration  provisions  of  the 
Securities  Act. 

The  proposed  Regulation  will  not 
result  in  any  significant  increase  in 
reporting,  recordkeeping  or  compliance 
requirements.  No  alternatives  to  the 
proposed  Regulation  consistent  with  its 
objectives  were  foimd.  Small  entities, 
like  any  other  issuers,  are  entitled  to  the 
benefits  of  the  guidance  provided  by  the 
General  Statement  and  the  safe  hari>or. 


'**  On  November  3a  1987,  the  Commiraion 
submitted  a  proposal  to  Congress  which,  if  enacted, 
would  comprehensively  modernize  the  Thiat 
Indenture  Act.  Under  the  proposal,  the 
Commission's  exemptive  power  under  section 
304(d)  would  be  broadened  to  permit  adiustment  of 
the  Act's  requirements  to  particular  needs  when 
their  application  would  impose  undue  restrictions. 


A  copy  of  the  sialysis  may  be 
obtained  ^  contacting  Sara  Hanks, 
Office  of  Cnief  Counsel.  Division  of 
Corporation  Finance.  U.S.  Securities  and 
Exdiange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  ^0549. 

Vn.  Statulofy  BMb  and  Text  of  Rule 
PropoMl* 

This  regulation  is  being  proposed 
purauant  to  sections  2. 4,  and  19  of  the 
Securities  Act  of  1933.'«* 

List  of  Subjects  in  17  CFR  Part  2N 

ReQdjking  and  recordkeeping 
requ^phents.  Registration  requirements. 

Text  of  Proposals 

In  accordance  with  the  foregoing  Titie 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  230-6ENERAL  RUL^  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230  is 
amended  by  adding  the  following 
citations:  (Citations  before  *  *  * 
indicate  general  rulemaking  authorify). 

Authofity:  Sec.  19, 48  Stat.  815,  as 
amended.  15  U.S.C.  77s  *  *  *  Sections 
230.901-230906  ahotsflued  under  sees.  2. 15 
U.S.C  771).  and  4. 15  U.S.C.  77d. 

2.  By  adding  new  Regulation  S  .       * 
consisting  of  Preliminary  Notes  and 

SS  230.901-230.906,  to  read  as  follows: 

Regulatiaa  S— Rules  Govaniiiig  Offers  and 
Sales  Made  Outside  The  United  SUtes 
Without  Reglstntion  Under  The  Securities 
Actofl933 

230.901  General  statement. 

230.902  Definitions. 

230.903  Ofliers  and  sales  deemed  outside  the 
United  States. 

230.904  General  conditions  to  be  met. 

230.905  Offers  or  sales  by  the  issuer, 
affiliates  of  the  issuer,  distributors,  and 
affiliates  of  distributors:  Conditions 
relating  to  specific  securities. 

230^06    Resales. 

Regulation  S— Rules  Governing  Offers 
and  Sales  Made  Outside  the  United 
States  Without  Registration  Under  The 
Securities  Act  of  1933 

Preliminary  Notes 

1.  The  following  rules  relate  solely  to  the 
application  of  section  5  of  the  Securities  Act 
of  1933  (the  "Act")  (IS  U.S.C.  77e)  and  not  to 
antifraud  or  other  provisions  of  the  Federal 
securities  laws. 
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"•  18  V&C  77b,  77d  and  77s. 


i<? 


/■«i 


jziiilsii/ Praposed  Rde$ 


2.  In  view  of  *•  ahJKtWe  €f  tteae  rales 
and  tke  poiicMS  Hidi^yiaR  Ite  Act 
RegidatioB  S  i»  aot  iMiWiB  Witt  mpHi  to 

ahhomhiatirhMrnl  iii^hMiM  wilhttMe 
rules,  is  part  af  ■  pias  OT  KhoK  (o  «wde  the 
registration  provisions  of  the  Act.  In  such 
caass.  RffstratMn  MMkr  the  Act  is  raqwcd. 

3.  Nothing  in  these  rules  obviates  the  need 
to  comply  with  any  applicable  State  law 
relatiag  to  Ifae  oBv  and  sale  of  I 

4.  Atteayted  r  niyteaw 
Regulation  S  does  nol  act  as  i 
election:  a  person  making  an  offer  or  sale  of 
securities  can  also  dain  tiK  availability  of 
any  applicable  exemption. 


§230901    GfMarali 

(a)  For  the  purposes  only  of  section  5 
of  the  Act  (15  U.S.C.  77e).  Ate  tenn 
"offer."  "offer  to  seU."  "offer  for  sale." 
"sak."  aod  "oOei  to  bny"  shall  be 
deemed  to  include  offers  and  sales  that 
occur  within  the  United  States  and  shall 
be  deemed  not  to  include  offers  and 
sales  that  oonr  outside  die  United 
States. 

(b)  In  determining  whether  an  oBer  or 
sale  occurs  outside  the  United  States, 
lelevantt  coBsidsfatioDs  are: 

(1)  Tke  kocaa  of  ttie  canstitoent 
elements  of  tke  oiler  or  sale,  considering 
factors  saidias: 

(i]  Whether  the  offer  is  directed  only 
to  peraona  oatside  the  United  States; 

(ii)  Whether  ^  buyer  is  outside  tfie 
United  States  at  the  time  they  buy  order 
is  originated; 

(iii)  Whether  execution,  payment  and 
delivery  take  place  oatside  the  Ihuted 
States;  and 

fiv)  Whetfier  the  sale  is  execnted  on 
or  throui^  the  facilities  of  an 
estabhsbed  fnragn  seosrities  enknge; 

(2)  The  absence  of  angr  directed  selling 
efforts  in  the  United  States; 

(3)  The  likelihood  of  the  securities 
coming  to  rest  outside  the  United  Slates, 
considering: 

(i)  The  nationality  of  the  issuer: 

(ii)  The  extent  of  the  iaaaer's  business 
presence  in  Am  ItaUed  States; 

(iii)  The  type  ofsefitiea  bemg 
offinrad  or  siM; 

(iv)  The  absence  of  a  substantial  U.S. 
market  interest  for  securities  of  me 
issuer  and 

(v)  The  tents  of  the  tranaactioo. 
including  lite  ase  of  any  coatractual  or 
other  restrictions  on  resale  of  die 
securities  into  the  United  States  and  to 
U.S.  persons;  and 

(4)  The  justified  expectations  of  the 
parties  to  the  transaction  concerning  the 
applicability  of  the  registration 
provisions  of  the  AcL 

(c)  The  proviaioos  of  this  Regalation  S 
shall  not  apply  to  offers  and  sales  of 
securities  issued  by  investment 
companies  registsied  or  required  to  be 
registered  under  the  Investment 


Compongr  Act  of  1940  (15  U.S.C.  SBa-l  et 

seg.y 


terms  I 

(a)  Directed  SeBmg  Efforts.  TW  term 
"directed  selling  efforts"  means  any 
activity,  such  as  contracts  with 
investors  by  tnkph— p  .  wiittea 

the  purpose  of  iadadag  the  pvckaae  Of 
sale  of  any  of  te  secasities  being 
offered  or  aold  in  an  ofieriug  made  in 
reliance  on  this  Regulation  S. 

(b)  Distributor.  "Distributor^  means 
any  underwriter,  prospective 
underwriter,  dealer,  or  other  person  who 
is  participating  pursaaot  to  a 
contractual  airsiyrnt,  in  the 
distribution  of  ^  securities  soki  in 
rdiance  on  this  Begulatiaa  S. 

(c)  Ptrffn— *T  frfrr-  Thnnestic  issuer" 
means  any  issuer  otter  than  a  foreign 
issuer. 


(d)  Foreign  tsMuer.  'Toreiga  i 
means  any  issuer  that  is:  (1)  The 
government  of  any  fioreign  country  or  of 
any  poBtical  aubdhrision  of  a  Ibrdgp 
country;  (2)  a  national  of  any  foreign 
juriadictionc  or  (3)  a  corpoiatifln  or  other 
organizalian  incorporated  or  organized 
under  the  laws  of  any  foreign 
jurisdiction;  Awided  bomtver.  thai 
such  issuer  shall  not  be  dwaird  a 
foreign  issuer  it  pl  More  than  SO  percent 
of  the  outstanding  voting  securities  of 
such  issuer  is  held  of  record,  eitfier 
directly  or  tkough  voting  trust 
certificates  or  depository  reoeqits.  by 
persons  for  whom  a  U.S.  address 
appetrrs  on  the  lecords  of  tt»  inner,  ite 
transfer  agent,  voting  traatae  or 
depository:  and  (ii)  ai^  of  the  following 
factors  we  present  (A)  The  majority  of 
the  executive  officers  or  (firectors  of  the 
issuer  are  U.S.  citizens  or  residents;  (B) 
more  than  50  percent  of  Ae  assets  of  the 
issuer  are  located  in  the  United  States: 
or  (CI  the  business  of  the  issuer  is 
administered  principally  in  the  Ua'*ed 
States. 

(e)  Offering  Restrictions.  "Offering 
restrictions'*  means: 

(1)  Eadi  distributor  in  privity  of 
Gontract  wiith  the  issuer,  seller,  or  any 
managing  underwriter  agrees  in  writiog 
that  aU  offers  and  salea  of  the  securities 
being  aotd  in  reliance  on  1 29ftM3  shall 
be  made  in  accordance  with  the 
provisions  of  §  230.903  or  ptursuant  to 
registration  under  the  Act  or  an 
exemptioa  therefrom; 

(2)  Eadi  £stribular  or  dealer 
purdiasing  securities  from  anotfier 
distributor  leteivea  a  ooanniiBtioii  or 
other  notice,  tte  acceptance  of  mbuh 
binds  him  to  the  same  restrictioas  on 
offers  and  sales  that  apply  to  a 


distritmtor  in  privtty  of  omitract  with  the 
issuer,  sdlet.  ot  any  managing 
undeiwittei,  and 

(3)  Any  offaitig  materiab  and 
Jutuuieuts  used  in  connection  vrtdi 
offcrs  and  lalef  made  in  reliance  on 
8  230.909  shall  iadada.  statemenia  to  the 
effect  that  the  securitiea  have  not  been 
registered  under  te  Act  and  may  not  be 
offered  or  sold  in  the  United  States  or  to 
U.S.  persons  within  the  period  specified 
in  §  230.905  (b|  or  (c).  as  appBcable. 
unless:  (i)  The  securities  are  registered 
tmder  the  Act:  (ii]  an  exemption  from  the 
registration  requirements  of  the  Act  is 
available;  or  ^i)  the  aecitfities  are  sold 
in  accordance  with  the  provisions  of  this 
Regulation  S.  Such  statements  shall 


(A)  Ob  the  cower  or  in  side  cover  page 
of  any  prospectus  or  ofioing  ciRular 
used  in  ooamactian  with  tte  offer  or  sale 

|B)  hi  the  anderwiiling  section  of  any 
praspectaB  or  offariog  cironlar  used  in 

connBclin  with  the  oOer  or  sale  of  the 


by  die 


(C)Ini 


issuer. 


ai 


ff)  OffUwn  TYamaclitm.  An  offer  or 
sale  of  secmilies  ia  an  "Vrffiihore 
transaction'*  ft 

(1)  The  offer  is  not  made  to  a  person 
in  the  United  Slates;  and 

(2)  Either  (i)  The  baycr  ia  oatside  fte 
United  Stalea  at  the  time  me  buy  is 
lajgiiialed,  and  executioB  and  denvery 
take  place  outside  die  UBtted  States;  or 
(fi)  the  transaction,  not  pre-arranged  by 
persons  in  the  Uiiitad  States,  is  executed 
on  or  tluuujp  thefKiIIIies  or  an 
estaUishcd  ioretgn  securities  exchange. 

IsH  Reportins  Issuer.  Tleporting 
issuer**  means  an  issuer  that  (1)  has  a 
class  of  securities  registered  pursuant  to 
section  12(b]  or  12(gl  of  the  Securities 
Exchange  Act  of  1934  (Txchange  Act"] 
(15  US.C.  78/tb)  or  78^  or  is  required 
to  fife  reports  pursuant  to  section  15(d) 
of  the  Exchange  Act  (15  U.S.C.  78o(d)). 
and  (Z)  has  fifed  all  the  material 
required  to  be  fifed  pursuant  to  sections 
13(a]  and  15(d)  (15  U.&a  7Bm(a)  and 
78o(d))  for  a  period  of  at  feast  twelve 
months  immediately  preceding  the  offer 
and  sale  of  securities  made  in  rdiaiu% 
upon  ttkis  R^olation  S  (or  fair  aadi 
shorter  poiod  that  the  issuer  was 
required  to  file  such  material). 

(h)  Sabskattial  ITS.  Market  htteresL 
(1)  An  issuer  has  a  "substantial  U.S. 
SMikat  intereat"  with  resfwd  to  its 
eqniy  secufitiea  unesa  it  can  be 
established  diat: 

(i]  l4one  of  die  issuer's  securities,  or 
depositary  shares  or  similar  securities 
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representingl  (he  is8uet'»«eciiritiM,  is 
listed  on  a  nMonal  securities  exchange 
or  quoted  in  an  automated  inter-dealer 
quotation  syMtem  in  the  United  States: 

(ii)  The  avi^age  monthly  trading 
volume  of  tUaissuw's  equity  securities 
in  the  Unitea  States,  including  securities 
represented  by  depositary  riures  or 
similar  securities,  is  less  than  the  greater 
of  lOOOOO  sfaAres  or  five  percent  ofthe 
total  worldwnde  monthly  trading  volume 
of  sudi  secunties:  and 

(iii)  None  M  the  issuer's  securities  is 
subject  to  a  ftbonsored  American 
depository  receipt  or  similar  faoUity. 

(2)  An  issti^  has  a  "substantial  U.S. 
maricet  interebt"  with  reqwct  to  its  debt 
securities  uiwss  it  can  be  established 
that: 

(i)  None  of  khe  issuer's  debt  securities 
is  listed  on  4  hational  securities 
exchange:  a^ 

(ii)  The  agkregate  principal  amount  of 
outstandingdebt  securities  held  of 
record  by  peonons  for  whom  a  U.S. 
address  appears  in  the  records  of  the 
issuer,  its  tr^isfer  agent  or  depositary  is 
less  than  $IM  million. 

(3)  An  issuer  does  not  have  a 
substantial  p|S.  maricet  interest  if  the 
only  securiti^  of  the  issuer  that  would 
otherwise  result  in  such  a  determination 
are  securitiekfthat  qualify  for  the 
exemption  provided  by  section  3(a)(3)  of 
the  Act  (15  ykC  77c(a)(3)). 

(i)  as.  PeHon.  (1)  "U.S.  person" 
means  any  natural  person  resident  in 
the  United  SUtes;  any  partnership  or 
corporation  Mganixed  or  faKxniporated 
under  the  la^  of  the  United  States,  its 
territories  otjeossessions  or  any  state  or 
the  District  M  Columbia:  any 
partnership  n  corporation  organized  or 
incorporatea  imdet  the  laws  of  any 
foreign  jurisdiction,  if  the  partnership  or 
corporation  la  formed  by  a  U.S.  person 
principally  for  the  purpose  of  investing 
in  securities  not  registered  under  the 
Act;  any  estate  of  w^iich  any  executor  or 
administrata|riis  a  U.S.  person:  any  trust 
of  which  any  trustee  is  a  U.S.  person: 
any  agency  qt  branch  of  a  foreign  entity 
located  in  th^i  United  States;  any  non- 
discretlonat]^  {custodial  account  or 
similar  account  held  by  a  dealer  or  other 
fudidaiy  for jtiie  account  of  a  U.S. 
person:  and  ii  ly  discretionary  custodial 
account  or  an  lUar  aocoutit  held  by  a 
dealer  or  oth|Br  fidndaiy  located  in  die 
United  Statef,-  regardless  of  whedier  the 
beneficial  oW^er  of  such  account  is  a 
U.S.  pwson.  I ' 

(2)  Notwithstanding  paragraph  (i)(l)  of 
this  section.  Uiy  agency  or  branch  of  a 
U.S.  person  Ipbated  outside  the  United 
States  shall  40t  be  deetned  a  "U.S. 
person"  i£      ; 

(i)  The  agency  or  branch  operates  for 
valid  business  reasons  and  not 


prindpally  for  the  puipose  of  investing 
in  securities  not  registered  under  the 
Act;  and 

(ii)  The  agency  or  brand)  is  engaged  in 
the  business  of  banking  or  insurance 
and  is  subject  to  substantive  banking  or 
insurance  regulation,  as  the  case  may 
be,  in  the  jurisdiction  where  located. 

(3)  The  following  entities  are  not  "U.S. 
persons"  for  purposes  of  this  rule:  The 
International  Monetary  Fund,  the 
International  Bank  for  Reconstruction 
and  Development,  the  Inter-American 
Development  Bank,  the  Asian 
Development  Bank,  the  African 
Development  Bank  and  the  United 
Nations  and  its  agencies  and  affiliates. 

§230JM   Offaraand 


An  offer,  offer  to  sell,  offer  for  sale, 
sale  or  offw  to  buy  that  satisfies  the 
applicable  oonditicms  of  SS  230.904 
through  230.906  shall  be  deemed  to 
occur  outside  the  United  States  within 
the  meaiiing  of  {  23a901. 

{230.904    Gtsnsfal  coiidMons  to  be  iimL 

Except  as  specified  in  §  2aa90e(bJ.  the 
following  conditions  shall  be  applicable 
to  any  offer  or  sale  made  in  reliance  on 
S  230.903. 

(a)  Requirement  of  Offshore 
Transaction.  The  offer  or  sale  shall  be 
made  in  an  offshore  transaction. 

(b)  Prohibition  Against  Directed 
Selling  Efforts.  No  directed  selling 
efforts  in  connection  with  the  offering 
shall  be  made  in  the  United  States  by 
the  issuer,  an  iafBliate  of  the  issuer,  a 
distributor,  an  affiliate  of  a  distributor, 
or  any  person  acting  on  their  behalf. 

S230MS   OlfaraeraaleebyllM 

aWlaaofthe 

afflMMor 

tospecNIc 

Any  offer  or  sale  o^ecurities  by  the 
issuer,  an  affiliate  of  the  issuer,  a 
distributor  or  an  affiliate  of  a  distributor 
shall  be  made  in  accordance  with  the 
following  requirements  in  addition  to 
tiiose  set  forth  in  §  230J04: 

(a)  Securities  ttf  Certain  Foreign 
Issuers.  An  offer  or  sale  of  securities  of 
a  non-reporting  foreign  issuer  tibat  has 
no  substantial  US.  market  interest  for 
any  class  of  its  securities  may  be  made 
in  reliance  on  1 230:903  with  no 
restrictions  other  thisn  those  set  forth  in 
S  290.904. 

(b)  Securities  of  Reporting  Issuers.  An 
offer  or  sale  of  securities  of  a  domestic 
or  foreign  reporting  issuer  may  be  made 
in  reliance  upon  f  230J03  provided  ^afc 

(1)  Offering  restrictions  are  adopted: 
and 

(2)  The  offer  or  sale,  if  made  prior  to 
die  eiqiiration  of  90  days  fiom  die  later 
ofthe  date  upon  which  the  securities 


were  firat  offered  to  persons  odier  than 
distributors  in  reliance  upon  this 
Regulation  S  or  the  closing  of  the 
offering,  or  if  made  by  a  distributor 
holding  an  unsold  allotment  or 
subscription,  is  not  made  in  the  United 
States  or  to  a  U.S.  person  (otiier  dian  a 
distributor);  Provided,  however,  that  in  a 
continnoos  offoing  the  90-day  period 
shall  commence  upon  completion  of  the 
distribution,  as  determined  and  certified 
by  die  lead  managing  underwriter  or 
person  performing  similar  functions: 
And  provided  further,  that  the  deposit  of 
any  security  with  a  depositary  fadUty  in 
exchange  for  an  American  depositaiy 
receipt  or  similar  document  shall  be 
deemed  «  sale  in  the  United  States. 

(c)  Securities  of  all  Other  Issuers.  An 
offer  or  sale  of  securities  of  any  issuer 
may  be  made  in  reliance  on  S  230.903 
provided  that: 

(1)  Offering  restrictions  are  adopted: 
and 

(2)  In  the  case  of  debt  securities: 

(i)  The  offer  or  sale,  if  made  prior  to 
die  expiration  of  90  days  from  the  later 
of  the  date  upon  which  die  securities 
were  first  offered  to  persons  other  than 
distributors  in  reliance,  upon  this 
Regulation  S  or  the  dosing  of  the 
offering,  or  if  made  by  a  distributor 
holding  an  unsokl  aUotment  or 
subscription,  is  not  made  in  the  United 
States  or  to  a  U.S.  person  (other  than  a 
distributor):  Provided,  however,  that  in  a 
continuous  offering  the  90-day  period 
shall  commence  upon  completion  of  the 
distribution,  as  determined  and  certified 
by  the  lead  managing  underwriter  or 
person  perfcHming  similar  functions;  and 

(ii)  The  securities  are  represented 
upon  issuance  by  a  temporary  global 
security  which  is  not  exchangeable  for 
definitive  securities  until  the  expiration 
of  such  90-day  period  and  certification 
of  non-U.S.  benefidal  ownership  of  the 
securities;  or 

(3)  In  the  case  of  equity  securities,  the 
offer  or  sale,  if  made  prior  to  the 
expiration  of  one  year  from  the  later  of 
the  date  upon  which  the  securities  were 
first  offered  to  persons  other  than 
distributors  in  reliance  upon  this 
Regulation  S  or  the  dosing  o(  the 
offering,  or  if  made  by  a  distributor 
holding  an  unsold  aUotment  or 
subsdiption.  is: 

(i)  Not  made  in  the  United  States  or  to 
a  U.S.  persbn  (other  than  a  distributor); 
Provided,  however,  that  in  a  continuous 
offering  die  one-year  period  shall 
commence  upon  completion  ot  the 
distribution,  as  determined  and  certified 
by  the  lead  managing  undenvriter  or 
person  performing  similar  functions: 
Provided  further,  that  the  deposit  of  any 
security  with  a  depositary  fadlity  in 
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rxrhangir  fnr  an  AinTT*T'"T  '*T|'"*'*"*y 
receipt  w  ■imiUr  ifcmirnt  abatt  be 
deemed  •  sale  in  the  United  States:  and 

(ii>  Mede  pwseant  to  the  fottoimg 
conditions:  (A)  Tbe  purdnaer  of  the 
securities  fotber  than  a  diatribatar) 
certifies  diat  he  is  not  a  U.&  penoB  and 
is  not  acqaating  die  secnrities  ior  dw 
account  or  benefit  of  any  UJ&.  peisan: 
(B)  dw  psR^Bser  of  dw  secarities  (odier 
than  a  distributor)  agrees  to  resdl  sncb 
secarities  only  in  accordance  widi  dte 
provisioas  of  this  Regatation  S,  or 
punoant  to  legistratian  under  tbe  Act  or 
an  exesaption  AerefroBB.  to  persons  who 
a^ee  to  comity  wilb  the  provisions  of 
this  Regslatioa  S;  and  (C)  die  issuer  is 
required,  odier  by  contract  or  a 
proviaian  ia  its  bylaws,  artides.  charter 
or  comparable  docnnent,  to  lefuae  to 
register  any  transfer  of  tbe  secnrities  not 
made  in  accordance  with  die  provisions 
of  tins  Regidation  & 

S  230.906    ResalesL 

An  ofier  or  sale  of  securities  by 
persons  other  than  the  issua.  an 

affiliate  of  the  isaaer,  a  distributor,  or  an 
affiliate  of  a  distributor  may  be  made  in 
rehance  on  %  230iKQ  in  accordance  with 
the  following  requirements  in  addition 
to  those  set  forth  in  §  230901.  Such 
persons  may  either 

{»)  Offer  and  sell  any  secarities  in  the 
same  manner  that  such  securities  could 
be  offered  and  sold  pursuant  to  the 
pnjvisioBS  (tf  i  230906.  except  that: 

(1)  Offering  restrictions  need  not  be 
adopted;  bat 

(2)  The  poichasa  shall  receive  a 
confirmatioR  or  other  notice,  the 
acceptance  of  whiefa  binds  him  to  otkr 
and  sell  the  secwTties  in  accordance 
witt  dM  provisions  of  this  Regulation  S 
or  pivsoant  to  registration  under  the  Act 
or  an  exemption  therefnm;  or 

(b)  Offier  and  sell  the  secnrities 
specified  in  S§  230.g05(a)  and  Z30.905(b) 
on  or  through  the  facihties  of  an 
established  foreign  securities  exdiange; 
Provided,  if  the  securities  offered  or  sold 
are  securities  of  a  reporting  issuer, 
neither  die  seller  nor  any  person  acting 
on  his  behalf  knows  that  any  counter- 
party is  a  U.S.  person:  Pmvided  farther, 
that  a  directed  selling  effort  by  any 
persons  otfier  dian  the  seller  or  any 
person  acting  on  his  behalf  sbaD  not 
affect  the  selln's  ability  to  rely  on  this 
section. 

By  the  ComaiimHon. 
lohathwCKate. 
Secretafy. 
June  M,  190& 

[FR  Doc.  88-19715  Filed  S-16-88;  8?t5  an) 
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DEPARraENr  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 


27  CFR  Parte  4, 5,  and  7 

[Nettce  Mo.  659;  Ref-  NOQco  Nbs.  362^  900^ 
610) 
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agency:  Bureau  of  Alu^L  Tobacco 

and  Firearms  (ATF).  Department  of  the 

Treasury. 

actiOM:  Notice  of  proposed  rulemaking. 

SUHMAanr:  ATF  is  presenting  two 
alternatives  regarding  the  use  itf  the 
work  "li^t"  (bte),  referriog  to  a  product 
containing  low  or  reduced  calories. 
These  alternatives  are  in  addition  to  the 
propose  aaade  in  Notice  Na  000. 
Specifically,  dM  BHrean  is  proposing 
that  the  word  "Un^'  flite),  or  any 
variation  thereof,  referring  to  calories, 
may  be  used  as  part  of  the  brand  or 
product  naaae.  or  dseudiere,  of  a  mah 
beverage,  wine,  or  (fistilled  ^lirit  (less 
than  W  proof),  provided:  (1)  H  contains 
at  least  20  percent  fewer  calories  than 
the  producer's  regidar  product  or.  if  the 
producer  does  not  make  a  regular 
product,  20  percent  iewcr  calories  than  a 
compclilor's  same  or  sinrilar  regular 
product,  or  (2)  tbere  appears  on  die 
label  of  die  1^^  Hite)  product  the 
number  of  cakcie*  in  tbe  producer's 
"li^r  (lite)  md  regular  products  or,  if 
the  producer  does  not  make  a  regular 
product  Ae  nmnber  of  calories  in  a 
competitor's  specifically  named  regular 
product 

AFT  bdieves  that  either  alternative 
will  protect  the  consumer  from  any 
misleading  impryrtt^Pf  that  might  arise 
from  the  use  of  the  word  "light"  (lite), 
and  will  be  of  value  to  industry 
members  by  providing  them  with 
guidance  on  use  of  the  term. 

In  addition  to  the  above.  ATF  is 
proposing  to  nipnd  the  saving  size  for 
"lite"  (file)  distilled  spirits,  as  previously 
addressed  in  Notioe  NoL  OOO 

DAdl:  Written  ooamaents  most  be 
recraved  on  or  before  Aagast  16. 1968. 
AOORCaae  Send  written  comments  to: 
Oiief,  Wine  and  Beer  K^nch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  386,  WasMngton.  DC  20044-0985, 
Attn.:  Notice  No.  969. 


FOR  niHinui  MranHATiON  cowracr 

James  P.  FIcaretta.  Wine  and  Beer 
Branch,  Burpfiii  of  Alcohol,  Tobacco  and 
Firearms,  Ariel  Rios  Federal  Building, 
1200  Pfennsylvam'a  Avenue  NW., 
Washington.  IX:  20228.  (202-566-7626). 


On  August  12. 1966,  AITpaUMied 
Notice  No.  009  in  the  Fadhnt  Raglslsr 
(51  FR  280314  proposing  regiriations 
addressing;  in  part,  die  nse  of  the  word 
"Ughr  (fite)  fai  die  bbeBng  and 
advertisBig  of  wine,  disti^d  spirits,  and 
mah  beverages.  The  comment  period  for 
Notice  No.  600  dosed  on  November  10. 
1986,  however,  it  was  sobsequendy 
reopened  on  November  14. 1986  (Notice 
No.  611. 51  FR  41355],  finally  closing  on 
December  31. 198B.  bi  response  to  both 
notices,  ATF  has  received  over  600 
commeiits.  An  analysis  of  the  comments 
win  be  made  in  the  final  rule  on  "light" 
(lite),  upon  publication  in  the  Federal 
Rej^ster. 

As  mentioned  on  Notice  No.  600,  ATF . 
believes  the  word  "light"  (Kte)  on  the 
label  of  a  food  or  alcoholic  beverage 
connotes  to  consumers  a  product  that 
has  fewer  calories  "than  something." 
For  example,  a  lite"  pancake  syrup 
may  be  labeled  as  containing  less 
calories  than  "regular"  syn^i.  A  "lite" 
beer  may  be  labeled  as  containing 
"iewer  calories  than  our  regular  beer." 
In  either  case,  however,  the  consumer  is 
given  a  reference  point  and  the 
particular  low-calorie  product  has  fewer 
calories  than  "seaaething  else." 

Alternative  No.  1 

In  Notice  No.  60O  die  Burean  solicited 
cauHnenls  on  whedMr  a  fractional 
standard  {e.g,  Vb  fewer  calories)  should 
be  estaU^ed  before  a  product  could  be 
labeled  or  advertised  as  "Ugbt"  (bte). 
referring  to  low  or  reduced  calories.  No 
fractional  standsrd.  however,  was 
actually  proposed  by  the  Bureau.  Having 
analyzed  die  coaanents  received  in 
reaponae  to  the  notice  of  proposed 
ruleaaakmg.  the  Bureau  now  believes 
that  sud)  s  fractional  standard  should 
be  considered.  Therefore.  ATF  is  now 
proposing  that: 

"ijght"  (Lite),  or  any  variation  thereof,  may 
l>e  nsed  as  part  of  the  brand  or  product  name, 
or  elsewhere,  for  a  mail  beverage,  wme.  or 
distilled  spirit  (less  than  80  proof),  provided  it 
contains  at  least  28  pereent  (H)  fewar 
calories  tfaaa  the  proanccrS  laynar  pfoduct 
or,  if  the  prooacer  does  not  make  a  regular 
pnNitict,  30  peiccul  fawar  calonaa  tiiaD  a 
competiler'a  same  ar  similar  prodnci 

A  comparative  statement  (e.g., 
"contains  20%  fewer  calories  than 
*  *  *.")  seed  not  appear  on  the  label, 
whether  the  producer  makes  a  "regular" 
product  or  not  As  proposed  in  Notice 
No.  600,  the  caloric  content  of  any 
product  labeled  "light"  (lite)  woidd  be 
required  to  appear  on  the  brand  label.   ' 
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than  a  compar 
Since  ATF  del 
that  an  upper  I 
"light"  (Ute)L 
definite  fractilc 


ATF  beUevt^  tiaat  consuraen  have 
come  to  associate  the  term  "light"  (lite) 
with  a  produqt  that  is  lower  in  calories 
tble  "regular"  product, 
^rmined  in  Notice  No.  600 
|mit  on  caloric  content  of 
lucts  is  unnecessary,  a 
al  standard  on  caloric 
content  shoul^  be  considered  to  prevent 
any  misleadiitg  impressions  that  may  fa« 
conveyed  by  we  use  of  that  term.  In 
addition,  the  eitaUisfament  of  a 
fractional  sta^^ard  for  use  of  tfie  term 
"light"  (lite)  i4  (consistent  with  that  of 
other  Federal  Agencies. 

Having  reviawed  existing  certificates 
of  label  amiraiiral  for  '^ighr  Oite) 
alcoboUc  bevetages,  the  Burean  believes 
that  a  ao  percent  standard  represents  a 
significant  recMctian  in  calories.  A  20 
percent  standm  will  also  acoommodate 
most  existing  producte  which  are 
currently  laboed  and  maitoed  as 
"light"  (lite).  AtTF  beUeves  diat  tfaoee 
products,  as  cMnently  formnlated,  have 
gained  consotier  acceptance  over  the 
years,  and  haj^  helped  to  define  the 
term  "light"  ATP  believes  that 
proposing  a  cmerent  (peater)  standard 
would  place  sQ  rnidue  burden  on  die 
industty  and  1  aiodki  undoubtedly 
necessitate  1h  si  refammlation  of  some 
existing  braniii.  Puithermore.  to  prohibit 
products  whidh  are  cnirently  labeled  as 
"light"  btun  bearing  soch  a  designation 
could  result  ii)  Substantial  consumer 
confusion. 

I  percent  standard  is 
I  in  this  notice,  ATF 
snts  on  whether  another 
ird  should  be 
considered.  Ini  fhat  regard,  for  foods 
under  their  juiikdiction  the  Food  and 
Drug  Administtation  (PDA)  requires  that 
a  product  labelled  as  "light"  (lite), 
without  furthe|r;  qualification,  have  a 
caloric  reductlan  that  is  at  least  331/3 
percent  (1/3)  ns  than  essentially  the 
same  or  simiw  food  not  so  qualified. 
For  meat  and  ji^ltry  prodncts  labeled 
as  "lis^t"  (liteii  die  United  States 
Department  of  Agriculture  (USD A) 
requires  a  cal^Hc  reduction  of  at  least  25 
percent  (1/4).  i 

Alternative  NOi  2 

As  mentioned.  ATF  believes  that  food 
products  labelsd  at  "light"  (lite)  are 
often  comparcn  with  "something"  to 
provide  tlw  consumer  with  a  reference 
point  This  cottfiarison  may  be  with  the 
producer's  owii  regular  product  or  with 
a  generic  product  (e.g.,  "contains  25% 
fewer  calories  ttian  regular  syrup"). 

Based  on  th^iabove,  the  Bureau 
believes  that  tne  establishment  of  a 
fi-actional  standard  may  not  be 
necessary,  provided  the  consumer  is 
given  some  reference  point  upon  which 


Although  a  i 
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to  compare  the  "light"  (lite)  product 
Therefore,  althou^  ATF  is  proposing 
action  on  Alternative  No.  1,  comments 
are  being  solicited  on  the  following 
proposal: 

"Ughl"  (Lite),  or  any  variation  thereof,  may 
be  used  as  part  of  the  brand  or  product  mane, 
or  elsewhere,  for  a  malt  beverage,  wine,  or 
distilled  epirit  (less  tkan  M  pfoof),  provided 
tiiere  appears  on  the  brand  label  the  number 
of  calories  in  both  the  producer's  "light"  (Tite) 
and  regular  products.  If  the  producer  does  not 
make  a  regular  product,  the  number  of 
calories  in  a  competitor's  specifically  iiamed 
same  or  similar  regular  product  ahail  tie 
stated. 

.^though  ATF  believes  the 
establishment  of  a  fractional  standard 
would  provide  consistency  regarding  the 
use  of  the  term  "light"  (lite).  Alternative 
No.  2  would  still  afford  consumers 
valuable  information,  by  including  the 
number  of  calories  in  both  the 
producer's  "lighf '  (lite)  and  regular 
products,  or  the  producer's  li^t"  (lite) 
and  a  competitor's  same  or  similar 
regular  product. 

Serving  Size— "Light"  (LiteJ  DistUled 
Spirits 

In  Notice  No.  60a  ATF  proposed  that 
statements  of  average  analysis  for 
"light"  (lite)  distilled  spirits  would  be 
based  oa  a  serving  siae  of  SO  ml  for 
straight  products,  such  as  gin.  vodka, 
and  bonrban.  or  any  distilkd  spirits 
product  over  50  proof.  For  products  that 
are  50  proof  and  under,  such  as  certain 
liqueurs,  cordials  and  pre-mixed 
cocktails,  the  serving  size  would  be  100 
ml. 

Having  researched  the  issue  further, 
the  Bureau  believes  that  the  serving  size 
should  be  based  on  the  type  of  product 
involved,  and  not  on  the  aJcolwUc 
content  of  the  product  Therefore,  the 
Bureau  is  now  proposing  that  distilled 
spirits  bottled  at  less  than  the  —injmiim 
required  60  proof  (e.g^  "diluted  gin." 
"diluted  vodka."  eta),  labeled  as  "light " 
(lite),  shall  have  the  statement  of 
average  analysis  based  on  a  50  ml 
serving  size.  All  other  "li^t"  (lite) 
distilled  spirits,  e.g.,  liqueurs,  flavored 
bramlies,  cocktails,  specialties,  etc., 
shall  be  based  on  a  100  ml  serving  size. 
AIT  believes  this  latest  proposal  more 
closely  reflects  the  normal  consumption 
size  of  distilled  spirits. 

Scope  of  Comments 

The  Bureau  asks  that  comments  be 
limited  to  only  the  proposals  made  in 
this  notice.  All  other  proposals  made  in 
Notice  No.  600  will  be  addressed  in  the 
final  rule. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291. 46  FR  13193  (1981).  ATF  has 


determined  that  this  proposal  is  not  a 
maior  rule  since  it  will  not  result  in: 

(a)  An  annual  effiect  on  the  economy 
of  $100  million  or  more: 

(b)  A  maior  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  hical  government 
agencies,  or  geographic  regims:  or 

(c)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  die 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603, 604)  are  not  applicable  to  this 
proposal  because  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  sustantial  number 
of  small  entities.  The  proposal  will  not 
impose,  or  otherwise  cause,  a  significant 
increase  in  reporting,  recordkeeping,  or 
other  compliance  burdens  on  a 
substantial  number  of  small  entities.  The 
proposal  is  not  expected  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  nimiber  of  small 
entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U5.C. 
605(b]),  that  this  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

The  requirement  to  collect  information 
proposed  in  this  notice  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  section 
3S04(h)  of  the  Paperwork  Reduction  Act 
of  1980,  Pub.  L  96^511. 44  U.S.C.  Chapter 
35.  Comments  relating  to  ATFs 
compliance  with  5  CFR  Part  1320— 
Controlling  Paperwork  Burdens  on  the 
PubUc  should  be  submitted  to:  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  ATF  Desk  Officer.  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Public  Partidpatioa 

ATF  requests  comments  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
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cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 
ATF  will  not  recognize  any  material 
as  confidential  Comments  may  be 
disclosed  to  the  public.  Any  material 
which  the  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  should  not  be  included  in  the 
comment.  The  name  of  the  person 
submitting  the  comment  is  not  exempt 
from  disclosure.  During  the  commeirf 
period,  any  person  may  request  an 
opportunity  to  present  oral  testimony  at 
a  public  hearing.  However,  the  Director 
reserves  the  right  in  light  of  all 
circumstances,  to  determine  if  a  public 
hearing  is  necessary. 

Disclosura 

Copies  of  this  notice  and  the  written 
comments  will  be  available  for  public 
inspection  during  normal  business  hours 
at:  ATF  Reading  Room,-Disclosure 
Branch,  Room  4412,  Ariel  Rios  Federal 
Building.  1200  Pennsylvania  Avenue, 
NW.,  Washington.  DC 

Drafting  Infoimation 

The  author  of  this  document  is  ]amea 
P.  Ficaretta.  FAA.  Wine  and  Beer 
Branch,  Bureau  of  Alcdiol.  Tobacco  and 
Firearms. 

List  of  Subjects  ^^^5 

27CFRPart4 

'  Advertising,  Consumer  protection. 
Customs  duties  and  inspection,  Impoirts. 
Labeling,  Packaging  and  containers. 
Wine. 

■  ■    ■  1 

27CFRPart5  i 

Advertising.  Consumier  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Liquors,  Packaging  and 
containers. 

27  CFR  Part  7 

Advertising.  Beer  Consumer 
protection.  Customs  duties  and 
inspection;  imports,  and  Labding. 

Authority  and  Issuance 

This  notice  of  proposed  rulemaking  is 
issued  under  the  auUiority  in  27  U.S.C. 
205. 

Signed:  April  27. 1988. 
W.T.  Drake. 
Acting  Director. 

Approved:  May  31,  inS.      . 
FtandsAKaatiasIl.  ^ 

Assistant  Secretary  (EnforcemeatJ. 
[PR  Doc  88-13853  Filed  8-16-88;  8:45  am] 
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DEPARTMBIT  OF  LABOR 

Offic*  Of  Hw  Sacratary 

29CFRPart70 

ImptenMntaUoa  of  tiM  FrMdom  of 
Infonnation  Roform  Act;  UnKonn  Fm 
Sdwdulo  and  AdmlnMratlvo 
Ouldaimaa;  Raopanlng  and  Extanaion 
of  Conwnanl  Paflod 

agency:  Office  of  the  Secretary,  Labor. 

action:  Proposed  rule,  reopening  and 
extension  of  comment  period. 


:  This  document  reopens  and 
extends  the  period  for  filing  comments 
regarding  a  proposed  rule  intended  to 
implement  the  Freedom  of  Information 
Reform  Act  of  1986  and  Executive  Order 
12600.  as  well  as  proposed  revisions  to 
the  Department  of  Labor's  procedural 
regulations  that  hnplement  the  Freedom 
of  Information  Act  ("FOIA").  This  action 
is  taken  to  permit  additional  comment 
from  interested  persons. 

DATE  Comments  must  be  received  on  or 
before  July  18, 1988. 

ADOmm:  Send  written  comments  to: 
Beth  ZinmaaAMociate  Solicitor  for^ 
Legislafiov  and  LegalCouiisal.  Oflkib  of 
the  SoUdtor,  VS.  Deportiiient  of  Labof. 
Room  N'242a-20IKGonstftdti«r  Avenue. 
NW..  Washington.  DC  202ia 

FON  RMtMER  mramiATiON  contact: 

Miriam  Miller.  (2iD2)  523'4188.    .  'J. 

8UW1BIPITAWV  mntmKnom  to  Ae 
Fadaral  Rfl^slw  of  Febnia^  2$,  1988  (S3 
FR534e),AeDepaitnMiAaf  MmA-    - 
published  a  proposed  rule  inGHided  to 
revise  29  CFR  Part  70,  which  concoms 
the  pttMluction  or  ditclosure  of 
infohnation  ornaterials.  btaiested 
persons  were  requested  to  submit 
comments  on  or  bafdre  March  24. 1988. 
Because  of  tfie  continuing  intereat  in 
this  propdsaL  tin  Department  believes . 
that  it  is  deairable  to  reopen  and  extend 
die  comnient  period  for  aU  Intereated 
persons.  Therefore,  the  ^mment  poiod 
for  the  proposed  rule,  revis&ig  29  CFR 
Part  70  (Production  or  Disclosure  <^  •    ^ 
Information  or  Materials),  is  reopened 
and  extended  to  July  18,  liB88. 

Signed  at  Wasliington.  DC  this  13th  day  of 
June,  198K 
Ano  McLaughlin. 
Secretary  of  Labor. 

(FR  Doc  88-13779illedBF>16r88;  8:45  am). 
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DEPARTMENT  OF  TRANSPORTATION 

Coaat  Guard 

33CFRPart10b 

(CQO06-W-86] 

Spadai  Local  Rogulatlom  for  Marina 
Evanta  Dalawara  RIvar.  VMnity  of 

PA 


AOCNCv:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rule  making. 


r.  The  Coast  Guard  is 
considering  a  proposal  that  would 
establish  permanent-spedai  local 
regulations  for  the  DeUware  River  in  tfie 
vicinity  of  the  Pums  JLanding  area  of 
downtown  Philadelphia,  Pennsylvania^. 
This  area  is  the  site  of  several  marine  ' 
events  each  year,  induding 
Independence  Day  Celebrations,  New 
Years  Eve  Celebrations,  Jazx  Festivali 
Fireworks  Dis|Hay,  etc.  These 
regulations  would  govern  vessel 
activities  during  those  events.  Notice  of  - 
precise  dates  and  times  that  regulations 
are  effective  will  be  published  in  the 
Local  Notice  to  Mariners  and  Federal 
Ri^jbter  Notice.  The  spedal  local 
r^ulations  are  necessary  to  control 
vessel  traffic  due  to  the  confined  nature 
of  the  waterway,  and  the  expeded .    ' 
congestioD  at  the  time  of  die  events. 

DATt:  Comments  shouUTIw  ret^rpd  on 
erbefOTehdyl8.1988^  ;->*''%^  - 
APowiim.  Comments  fto«Jd  be 
mailed  or  hand  ddhwieil  to  CodtaiuindCT 
(bH  nftb  Coast  Guard  Diitrid.  431 
Crawford  Street.  Portsmouth.  Vir^a 
237044K)D4.11ie  oomhients  will  be 
available'for  iiw);>ectioti  and  copying  at 
Rbdm  200  of  dtat  addressi  Normal  office 
hours  are  between  ftOO  a.m.  and4*J0 
pjn..  Mood^throu^  FHday.  except 
hoBda^' ;  - 

PQfl  WHTNOT.NiHlflllATlON  CONTACT: 

BL).  Stephenson.  Qiiet  Boating  Affairs 
firancb,  BoaBng  Safety  Division,  Rfth 
Coast  Guard  Cfetrid.  431  Crawford 
Street,  Portimouth,  Virgihia  23704-6004 

/  IJraRlqilnf^Ation:  Tlie  drafters  of 
this  notioe  amltU^  I  •  Stetriuauoa- 
projed  ofR^,  dilef ,  Boating  Affairs 
Brandt,  Boatiilf  SaCetyOMiitim.  Fifth 
.Coaist  Guard  Diairid..iy)dGiMnmander 
Robert  I-  Reining,  pn^ed  attorney,  FifSi 
Coast  Guard  District  Legal  Staff. 


fARVI 

Interested  piers<nu  are  invited  to 
parddpate  in  this  rulemaking  by 
submitting  written-^ews,  data,  or 
arguments.  Persons  submitting 
comments  should  indude  their  namea 
and  addresses,  identify  this  notice  [QGO 


Federal  Regivler  /. 
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0S-8a-35)  an4  the  specific  Mctkm  of  the 
proposal  to  which  their  comments  apply, 
and  give  reainns  for  each  comment. 

The  regul^lions  may  be  changed  in 
light  of  comments  received.  All 
comemnts  received  before  the 
expiration  o^jthe  comment  period  will  be 
considered  Mfore  final  action  is  taken 
on  the  propdaaL  No  public  hearing  is 
planned,  bull  tme  may  be  held  if  written 
requests  for  a  hearing  area  received  and 
it  is  determiied  that  the  opportunity  to 
make  oral  pilqsdntations  wUl  aid  the 
rulemaking  ^^ocess.  The  receipt  of 
comments  wul  be  acknowledged  if  a 
stamped  sell^ddressed  postcard  or 
envelope  is  ^^kised. 

Discnsaioa  «|F{Regnlatian 

The  area  covered  by  this  proposal  is 
the  same  as  uat  covered  by  special 
local  regulations  issued  for  several 
events  in  1987.  IncludiAg  the  Wisk  Bright 
Night,  We  the  People,  and  Constitution 
Day  CelebraUons.  The  special  boal 
regulations  «M11  provide  aafety  for 
spectator  crtjl  during  &e  events. 


EcoBooak 


and  Cartificatioe 


These  proj^osed  r^ulations  are 
considered  Upibe  non-major  Jinder 
Executive  Oi(|er  122in  on  Federal 
Regulation  and  nonsignificant  under 
Department  «»|  lYansportation  r^ulatory 
policies  and  |AY>cedure8  (44  FR 11034; 
February  26^  p|B79).  Because  closure  of 
the  waterway!  is  not  anticipated  for  any 
extended  period,  commercial  marine 
traffic  will  b^  inconvenienced  only 
slightly.  The  diK>nomic  impact  of  this 


/.  - 


proposal  is  expected  to  be  so  minimal, 
that  a  full  regulatory  evaluation  is 
unnecessary.  Since  the  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that  if  adopted,  it 
win  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

liM  of  S«Hwts  in  33  CFR  Part  Mt 

Marine  safety.  Navigation  (water). 


hi  consideration  of  ttie  foregoing,  tfie 
Coast  Guard  proposes  to  amtmd  Part  100 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  lOO-fAMENDEO] 

1.  The  authority  citation  lor  Part  100 
continues  tu  read  as  follows: 

Aotbooty:  33  U.S.C  1233:  CFR  1.46  and  33 
CFR  100.35. 

2.  A  new  S  100.500  is  added  to  read  as 
foUowK 

flOO.50*   Delaware  Mvar.PMadalpMa, 
Pemwytvanla 

(a)  Definitions— {\)  Related  Area: 
The  waters  of  the  Ddewaie  River  from 
shore  to  shore,  bounded  to  the  south  by 
a  line  drawn  from  Her  30,  l^nns 
Landing.  Delaware  River.  Philadelphia, 
Pennsylvania,  at  latitude  39'56'24U)" 
North,  longitude  75*08'2e.O"  West  across 
the  river  to  the  eastern  shoreline,  at 
Camden,  New  Jersey,  at  latitude 
39'56'24J)"  North.  loQgitude  75'a7'57i)" 
West  and  to  the  north  by  the  fieniamin 
Franklin  Bridge. 


(2)  The  Coast  Guard  Ihtml 
Commander  The  Coast  Guard  Patrol 
Commander  is  a  commissioned, 
warrant,  or  petty  officer  of  the  Coast 
Guard  who  has  been  designated  by  the 
Commander,  Group  Philadelphia. 

(b)  Special  Local  Regulations  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  die  regulated  area. 

(2)  The  operator  of  any  vessel  in  die 
immediate  vicniity  of  this  area  shall: 

(i)  Stop  the  operatoi's  vessel 
immediately  upon  being  directed  to  do 
so  by  any  commissioned,  warrant  or 
petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign. 

(iij  ftoceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulatedarea  specified  in 
paragraph  (a)  of  this  section  but  may  not 
block  a  navigable  channeL 

(c)  Effective  Period.  This  section  is 
effective  during,  and  for  one  hour  before 
the  events  start.  The  Commuider,  Fifth 
Coast  Guard  publishes  a  notice  in  ^ 
Federal  Renter  and  the  Fifth  Coast 
Guard  District  Local  Notice  to  Mariners 
that  announces  the  times  and  dates  that 
the  section  is  in  effect. 

Dated  June  a  198a 
AJI.  Breed, 

RearAdmimi.  US.  Coast  Guard.  Commander. 

FifUi  Coast  Guard  District 

|FR  One.  8B-1M32  FHed  i-W-m  8:45  Ml) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njtes  or 
proposed  rules  that  are  applicabte  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority'  filing  of  petitions  and 
appKcalions  arid  agency  statements  of 
organization  and  funcliorw  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  COyMERCE 
International  Trade  Administrati<Hi 

[C-557-M3] 

Initiation  of  Countervailing  Duty 
Inveatigatione;  Certain  Welded  CarlKNi 
Steel  Pipe  and  Tube  Produeta  from 
Malayaia 

AOENCV:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
ACnON:  Notice. 

SUMMonv:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  countervailing  duty 
investigations  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Malaysia  of  certain  welded  carbon 
steel  pipe  and  tube  products,  as 
described  in  the  "Scope  of 
Investigations"  section  of  this  notice, 
receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law.  If  these 
investigations  proceed  normally,  we  will 
make  our  preliminary  determinations  on 
or  before  August  17, 1988. 
EFFECnVE  date:  June  17, 108& 
PON  nmTHEII  mFORMATION  CONTACT: 
Barbara  Tillman,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-243a 
SUPPLEMENTARY  INfOWMATWN! 

The  Petition 

On  May  24, 1988.  we  received  a 
petition  in  proper  form  filed  by  the, 
Standard  F^pe,  Line  Pipe,  Structural 
Tubing  and  Mechanical  Tubing 
Subcommittees  of  the  Committee  on 
?<pe  and  Tube  Imports  and  the 
individual  manufacturers  which  are 
members  of  the  aforementioned 
subcommittees,  on  behalf  of  the  U.S. 


industry  producing  certain  welded 
carbon  steel  pipe  and  tube  products.  In 
compliance  with  the  filing  requirements 
of  S  355J26  of  the  Conunerce  Regulations 
(19  CFR  355.26),  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Malaysia  of  certain  welded  carbon 
steel  pipe  and  tube  products  receive 
bounties  or  grants  within  the  meaning  of 
section  303  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"). 

Malaysia  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  and  the 
merchandise  being  investigated  is 
dutiable.  Therefore,  sections  303  (aMl) 
and  (b)  of  the  Act  apply  to  these 
investigations.  Accordingly,  petitioners 
are  not  required  to  allege  that,  and  the 
U.S.  International  Trade  Commission  is 
not  required  to  determine  whether, 
imports  of  the  subject  merchandise 
materially  injure,  or  threaten  material 
injiuy  to.  a  U.S.  industry. 

Initiatioa  of  investigations 

Under  section  702(c)  of  the  Act.  we 
must  determine  within  20  days  after  a 
petition  is  filed  whether  Ae  petition  sets 
forth  the  allegations  necessary  for  the 
initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitionen  supporting- the  allegations. 
We  have  examined  the  petition  on 
certain  welded  carbon  steel  pipe  and 
tube  products  from  Malaysia  and  have 
found  that  it  meets  the  requirements  of 
section  702(b)  of  the  Act  Therefore,  we 
are  initiating  countervailing  duty 
investigations  to  determine  whether 
manufacturen,  producers,  or  exporters 
in  Malaysia  of  certain  welded  carbon 
steel  pipe  and  tube  products,  as 
described  in  the  "Scope  of 
Investigations"  section  of  this  notice, 
receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  Act  If  our  investigations  proceed 
normally,  we  will  make  our  preliminary 
determinations  on  or  before  August  17. 
1988. 

Scope  of  Investigations 

The  United  States  has  developed  a 
system  of  tariff  classifioation  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  The  U.S. 
Congress  is  considering  legislation  to 
covert  fhe  United  States  to  this 
Harmonized  System  (HS).  In  view  of 
this,  we  will  be  providing  both  the 


ai^ropriate  Tariff  Scheduks'of  the 
United  States  AnnotatadfTSUSA)-Uem 
numbers  and  the  apiHt>priate  HSitfem 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA.  the  HS 
item  numben  are  provided  for 
convenience  and  Costoras  purposes.  The 
written  deterlption  remains  dispositive. 

We  are  reqaesting  petMonera  to 
include  the  appropriate  HS  item 
numbers)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  peMions  filed  with 
the  Department.  A  reference  cc^y  of  the 
proposed  Harmonized  System  is 
available  for  consultation  at  the  Central 
Records  Unit  Room  8-096.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  2023a  Additionally,  all 
Customs  ofBces  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

We  have  determined  for  the  purpose 
of  these  inifiations  that  the  products 
covered  by  these  inveAigatioiM 
constitute  four  s^>arate  "classes  or  . 
kinds"  of  merchandise.  We  thus  will 
conduct  four  separate  investigations' 
conceniing  these  products.  Thie  four 
separate  "dasees  or  kinds"  of 
AerdiandiBe  are  as  £dUow«: 
-.  (1)  Certain  circular  welded  carbon 
steel  pipes  and  tubes,  0.375  inch  or  more 
but  not  over  16  inches  in  outside 
diameter,  generally  known  in  the 
industry  as  standard  pipe.  This  is  a 
general-purpose  commodity  used  in  such 
applications  as  plumbing  pipe,  sprinkler 
systems,  and  fence  posts.  Standard  pipe 
may  be  supplied. with  an  oil  coating 
(black  pipe)  or  may  he  galvanized,  and 
is  sold  in  plain,  threaded,  threaded  and 
coupled,  or  beveled  ends.  These 
products  are  generally  produced  to 
American  Society  of  Testing  Materials 
(ASTM)  specifications  A-S3.  A-12a  or 
A-135.  Imports  of  these  products  are 
classified  under  TSUSA  categories 
610.3231. 610.3234. 610.3241.  610.3242. 
610.3243, 6ia32S2. 6104254. 610.3256, 
610-3258,  and  610-4825,  and  are 
classified  under  HS  categories 
7306.3ai00a  7306.3a502S,  7306.30.503a 
7306.30.5040.  7306.30.5045.  7306.30.505a 
7306.30.50aa  7306.30.5065,  7306.30.507a 
and  7306.30.5075. 

(2)  Certain  welded  carbon  steel 
American  Petroleum  Institute  (API)  line 
pipe,  0.375  inch-or  mora  but  not  over  16 
inches  in  outside  diameter  known  in  the 
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industry  aa  |ine  pipe.  Line  pipe  generally 
is  produced!  to  API  specification  5L  Line 
pipe  is  usedj  tor  the  transportation  of 
gas.  oil,  (M-  urater,  generally  in  pipeline 
or  utility  diritKbution  systems.  API  line 
pipe  not  ovar  16  inches  in  outside 
diameter  is  classified  under  TSUSA 
categories  6010.3206  and  610.3209.  and  is 
classified  u^tier  HS  categories 
7306.10.101(1  knd  7306.10.106a 

(3)  Certainlheavy-walled  carbon  steel 
rectangular Jtiibing  having  a  wall 
thickness  oij^lSO  inch  or  greater,  which 
is  generally  |i|sed  for  support  members 
for  construction  or  load-bearing 
purposes  inioonstruction.  transportation, 
farm,  and  npterial-handling  equipment 
The  product  is  generally  produced  to 
ASTM  specj^cation  A-500,  Grade  B. 
Imports  of  hiaavy-walled  rectangular 
tubing  are  d^ssified  under  TSUSA 
category  61oJ)955.  and  are  classified 
under  HS  ci^tlegory  7306J0.1000. 

(4)  Certai^iUght-walled  carbon  steel 
rectangular  bbing  having  a  wall 
thickness  or^ss  dian  aiSO  inch,  which 
is  generally  Employed  in  a  variety  of  end 
uses  other  than  the  conveyance  of  liquid 
or  gas,  such  i^s  agricultural  equipment 
frames  and  t>^rts,  and  furniture  parts. 
The  product  k  generally  produced  to 
ASTM  specfflcation  A-513  <»■  A-4S0a 
Grade  A.  In^rts  of  light-walled 
rectangular  tf  bing  are  classified  under 
TSUSA  category  6ia4g28,  and  are 
classified  uii4er  HS  category 
7306ii0.500a 

Allegatton  ojF  Bounties  or  Grants 

The  petiti^  lists  certain  practices  by 
the  GovemiA^t  of  Malaysia  which 
allegedly  copfer  bounties  or  grants  on 
manufacturdn.  producers,  or  exporters 
in  Malaysia  of  certain  pipe  and  tube 
products.  We  are  initiating 
investigatioai  on  the  following  alleged 
programs: 

•  Export  Tbx  Incentives: 
—Abatement  of  Taxable  Income  Based 

on  the  Ratio  of  Export  Sales  to  Total 

Sales        1 1 
— Abatemem  of  Rve  Percent  of  the 

Value  of  Uiidigenous  Materials  Used  in 

Exports 
— Double  Deduction  for  Export  Credit 

Insurance  j  tremiums 
—Double  Deduction  for  Export 

Promotioqkxpenses 
—Industrial  iBuiiding  Allowance 

•  Pioneer  l$tatus  Under  the 
Investment  l|Qcentives  Act  of  1968. 

•  Pioneer  ^tatiis  Under  the  Promotion 
of  Investments  Act  of  1066. 

•  Investmje^t  Tax  Allowance  Under 
the  Promotion  of  Investments  Act  of 
1986. 

•  Export  dlredit  Refinancing. 
Although  hot  specifically  aUeged  by 

petitioners,  ^e  are  also  investigating 


whether  the  Malaysian  industry 
producing  pipe  and  tube  products 
receives  countervailable  benefits  under 
the  following  programs,  whidi  we  have 
found  to  be  either  countervailable  or  not 
used  in  previous  Malaysian 
investigations: 

•  Export  Tax  Incentives: 
—Allowance  of  a  Percentage  of  Net 

Taxable  Income  based  on  F.O.B. 
Value  of  EjqKMt  Sales  Under  Section 
29  of  the  Investment  Incentives  Act  of 
1968.  as  Amended. 
—Allowance  of  Taxable  Income  of  Five 
P«t%nt  for  Trading  Companies 
Exporting  Malaysian-Made  Products 

•  Other  Tax  Incentives: 
—Accelerated  D^>reciation  Allowance 

of  40  Percent  of  Qualifying 
Expenditures  Under  the  Income  Tax 
Act  of  1967.  as  Amended  in  1979 
—Reinvestment  Allowance  of  25  Percent 
for  Capital  Kqienditures  on  a  Factory. 
Plant  or  Machinery  Under  Section 
133A  of  the  Income  Tax  Act 

•  Export  Insurance  Program. 

•  Medium- and  Long-Term 
Government  Financing. 

•  Reduction  in  the  Cost  of  State  Land 
for  New  Industry  and  Agriculture. 

•  Preferential  Financing  for 
Bimiiputras. 

This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act 

June  13. 1988. 

|oMphA.Speliini. 

Acting  Assiatant  Secretary  for  Import 
AdmMslration. 

[FR  Doc.  88-13783  Rled  8-16-88;  8:45  am] 


GMlogical  Survey  •!  aL;  Coiwolidatod 
Oadslon  on  Appieations  for  Duty-FrM 
Entry  of  SdantiflcliwtruiiMnta 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651. 80  Stat  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC. 

Docket  No.:  87-268.  Applicant  U.S. 
Department  of  the  Interior.  U.S. 
Geological  Survey.  Ithaca,  NY  14850- 
4004.  inatrument:  Multiple  Piezometer 
Groundwater  Monitoring  System. 
Manufacturer  Westbay  Instruments 
LTC.  Canada.  Intended  Use:  See  notice 
52  FR  32824,  August  31, 1987.  Reasons 
for  This  Decision:  The  foreign  apparatus 
is  capable  of  providing;  (1)  water 
pressure  measurements;  (2) 


uncontaminated  groundwater  samples; 
and  (3)  permeabiuty  tests. 

Docket  No.:  88-150.  Applicant 
Priuceton  University,  Princeton,  N) 
06544.  Instrument  Diagnostic  Neutral 
Beamline.  Manufacturer:  Culham     " 
Laborat(My.  United  Kingdom.  Intended 
Use:  See  notice  at  53  FR  15101,  April  27. 
1988.  Reasons  for  This  Decision:  The 
foreign  article  provides  a  beam  energy 
of  80  kV.  100  millisec  pulses  modulated 
at  kHz.  a  duty  cvcle  of  5  minutes, 
density  of  6  ma/cm*,  at  a  focal  length  of 
4.2  meters  and  a  divergence  of  0.5*. 

Comments:  None  received. 

Decision:  Approved.  No  instnunent  of 
equivalent  scientific  value  to  the  foreign 
instnunent  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
capability  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
to  each  applicant's  intended  purposes. 
We  know  of  no  instrument  or  apparatus 
being  manufactured  in  the  United  States 
which  is  of  equivalent  scientific  value  to 
any  of  the  foreign  instruments. 
nankW.Crad, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-13762  Filed  6-16-88: 8:45  am] 


Inatituto  of  Human  Origins  ot  al4 
ConaoMalad  Dadsion  on  AppOcationa 
for  Duly-Fraa  Entry  of  Sdantific 
Instrumanta 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational  Scientific  and  Cultural 
Materiak  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897: 15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue  N.W.,  Washington, 
DC. 

Docket  No:  87-308R.  Applicant 
Institute  of  Human  Origins,  Berkeley, 
CA  94700.  Instrument  Mass 
Spectrometer,  Model  215.  Manufacturer 
Mass  Artalyser  Products,  Ltd.,  United 
Kingdom.  Intended  Use:  See  notice  at  52 
FR  43218,  November  10, 1967.  Reasons 
for  This  Decision:  The  foreign 
instrument  provides  a  sensitivity  of 
6  X  10~*  amps/torr  for  Ar  and  a 
background  for  M/e  36  less  than 
5X10-»*cm». 

Docket  No:  88-118.  Applicant  The 
Ohio  State  University,  Columbus,  OH 
43210.  Instrument  Electron  Microprobe, 
Model  CAMEBAX  SC  50.  Manufacturer 
Cameca  Instruments  Inc.,  France. 
Intended  Use:  See  notice  at  53  FR  15102. 
April  27. 1968.  Reasons  for  This 
Decision:  The  foreign  instrument  is 
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capable  of  image  analyst!  combiniag  x- 
ray,  electron  and  Gathodohiminescjence 
signals. 

Docket  Noc  00-133.  Applicant 
University  of  Midugin.  Ann  ^bor.  Ml 
4810»-1063.  Instrument  Mass 
Spectrometer.  Model  MAPZ15. 
Manufactarer  Mass  Analyzer  Products 
Ltd^  United  Kingdom.  Intended  Use:  See 
notice  at  53  FR 15080.  April  27. 198B. 
Reasons  for  This  Decision:  The  f oceign 
instrument  is  capable  of  analysing  small 
gas  san^des  (down  to  10"  *\an*Sni). 
provides  badcground  for  M/e  36  and  132 
of  <5X  10" »*cm»  and  <l(r»»  cn^  STP 
reflectively  and  a  sensitivity  for  Ar  of 
6  X  10~*  amps/ ton  at  200  |iA.         i 
Comments:  None  received.         | 
Decision:  ^proved.  No  insirament  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
capability  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
to  each  apphcant's  intended  purposes. 
We  know  of  no  instrument  or  apparatus 
being  manufactured  in  the  United  States 
which  is  of  equivalent  scientific  vahie  to 
any  of  the  foreign  instruments. 
FrairitW.GrwI. 

Director,  Statutory  Import  Programs  Staff. 
|FR  Doc.  8a-137Se  Filed  6-16-88;  6^t5  am] 


NatkMwi  Asronautics  and  Spoc* 
Administration  at  al;  for  Du^-FrM 
Entry  ol  Sdantificlnstnmanta 

Pursuant  to  section  e(c)  of  die 
Educational.  Sdeotific  and  Ctahmal 
Materials  Importation  Act  of  IfNNI  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  Part  301), 
we  invite  ooaments  on  die  question  of 
whether  instmments  of  equivalent 
scientific  value,  for  the  porposes  for 
which  the  instraments  shown  below  are 
intended  to  be  used,  are  being 
manufactved  in  the  United  States. 

CoaHoents  BMst  oonply  witib 
S  301.5(a)(3)  and  (4)  of  the  regnlations 
and  be  filed  witUD  20  days  widi  the 
Statatoiy  import  iVograms  Staff,  U.& 
Departawnt  of  Commerce,  Washhigton, 
DC.  20230.  /Applications  may  be 
examined  between  8:30  ajn.  and  5.-00 
p.m.  in  Room  1523.  U.S.  Department  of 
Commeroe.  14th  and  Constitation 
Avenue  NW..  Washington.  DC. 

Docket  No.:  B8-14a  Applicant 
National  Acronaatics  and  Space 
Adnniatratimi.  NASA  Resident  Office, 
Jet  Prapnlsion  Laboratory,  4800  Oak 
Grove  Drive,  Pasadena.  CA  01106. 
Instrument  fiadk.  and  White  Recorder 
and  DEC  Unibus  ControBer,  Model  Fire 
240  LBR.  Mmu^cturer  MacDonald 
Dettwiler  Tedmologies,  inc.,  Canada. 


Intended  Use:  The  instruments  will  be 
used  to  s^ipoft  fb||M  proiect(s)  which 
require  naaricai-tee  ovtpnt  during  the 
pwiod  boM  pre  to  post  enoonnter. 
Appboaiieii  JItceivtd  by  Comuuianer 
of  Customs:  March  21 1966. 

Docket  No.:  88-200.  AppUoaat  NASA. 
Lyndon  E  lohnaon  Space  Csnlar.  NASA 
Road  1.  Houston.  TX  77066.  loslrmaenl- 
Electron  Micraaoope.  Model  JEM- 
2000EX/DP/DP.  Mkimi^bcliinBr  |EOL 
Ltd.  Japan.  Ailendbt/ f^Mi- The 
instrument  wiD  be  uaed  for  studies  of 
bulk  samples  and  sepuated  minerals  of 
lunar  rocks,  meteorites,  terrestrial  rodis, 
terrestrial  minerals,  cosmic  dust  (orbital, 
stratospheric  and  earth  bound),  and 
microorbital  debris.  The  overall 
objectives  of  the  invastigatians  are  die 
study  of  the  chronological  and 
geocheancal  evohition  of  solid  obfects  in 
the  solar  systess.  especially  the  Earth's 
moon,  and  the  identification  of  possibly 
diffimng  chemical  components  vriiich 
have  contribvted  to  the  formation  of  die 
Solar  System.  Applicattoa  Received  by 
Commissioner  of  Customs:  May  11. 1088. 

Docket  No.:  86-201.  Applicant 
Univeristy  of  Kentucky.  Veterinary 
Science  Department.  Room  106.  ^Kk 
Equine  Research  Center.  Lexington.  KY 
40506-OQpa  Instrument  Scanning 
Electron  Microscope  with  Accessories, 
Model  S-800-1  Maatrfacturer.  Ifitadu 
Scientific,  Japan.  Intended  Use:  The 
instruments  will  be  used  to  investigate 
and  define  the  pathologic  changes 
effected  by  different  microbial  agents  as 
visualized  by  aherations  in  die  sarface 
topography  of  tissues  and  isolated  cells. 
The  nqwrimants  to  be  undertaken 
include:  Investigation  of  the 
pathogenesis  of  viral  bacterial  and 
parasitic  infections;  better  definition  of 
hoat-paraaite  relatianriiips;  visualization 
of  various  pahtogens  and  their 
ultrastructnral  influence  on  the  surfisce 
topography  of  tissues  and  cells;  the 
study  of  various  hormonal  and 
physiological  processes;  determination 
and  mapping  of  the  site(8)  of  cell  surface 
receptors  fior  (fifferent  infective  agents. 
Apphcatha  Received  by  Commissioner 
ofCitstoais:  May  12, 1968. 

Docket  No.:  86-202.  Applicant 
University  of  Kentocky,  Entomology 
Department,  5225  Agriculture  Science 
Center  North.  Lexington,  KY  40506-0091. 
Instrament  Electron  Microscope,  Model 
H-600-3.  Manufacturer:  HHadii 
Scientific  Japan.  Mended  Use:  The 
instrument  will  be  used  to  conduct 
research  on  direct  vistralization  of 
entomopathogens  and  their 
uhrastouctural  influences  on  insectan 
tissue,  insect-plant  interactions,  study  of 
hormonal  and  physiological  processes 
affecting  insect  growth  and 
development,  study  of  viruses 


associated  with  bisect  parasitoids. 
nltrastructore  of  Insectan  tissue 
partiariaily  as  related  to  tissues 
inwulvadin  samioaieBical 
comnoBication.  b  addHioBt  flie 
instrument  wffl  be  aaed  for  educational 
purpoaes  hi  die  coarse  ENT  026. 
Applicatkm  Received  by  Commisskmer 
of  Customer  Mqr  12, 1968. 

Docket  M>u'  66-209.  Applicant  New 
Mexico  Institnte  of  hfinhig  and 
Technology.  Gaoscienoe  Department. 
Socorro.  NM  6780L  bietnaneot  Gas 
Isotope  Mass  Spectrometer.  Model 
Delta-E.  Manufiictuivr:  FInnigan  MAT. 
West  Germany.  Intended  Use:  the 
instrument  wiO  be  used  for  research  on 
ore  deposits  and  odier  projects  including 
hydrology,  paleoclimatology.  igneous 
petrology,  environmental  chemistry  and 
sedimentary  petrology.  In  addition,  the 
instrument  will  be  used  in  Geochemistry 
565  Stable  Isotope  Geochemistry. 
Geochemistry  571.  Principles  of  Isotope 
Mass  Spectrometer  and  Hydrology  526 
Isotope  Hydndogy  to  Instruct  students 
in  the  techniques  of  sample  preparation, 
the  running  of  the  mass  spectrometer, 
and  the  interpretation  of  the  resulting 
data.  Applkatioa  Received  by 
Conmusaion&rofCustoats:  May  12. 1968. 

Docket  Mou-  8»-ao«.  Applicant 
University  of  Kentac^y.  Veterinary 
Science  Department.  Room  106.  Qack 
Equine  Research  Center,  Lexington.  KY 
40506-0099.  Instrument  Electron 
Microscope,  Model  H-7000-2T. 
Manufacture:  Htachi  Scientific  Japan. 
Intended  Ueezth^  instrument  will  be 
used  for  the  loUowing  appHcationa: 

(1)  hvesta'gation  of  the  padiogenesis  of 
specific  viral,  bacterial  and  parasitic 
infections  of  die  horse  in  an  attempt 
to  improve  definition  of  host-parasite 
relationships; 

(2)  Further  definition  of  host-parasite 
relationships: 

(3)  Further  diaffiosis  of  poorly  defined 
tumors  and  the  identification  (A 
certain  protoaoan  bacterial  and  viral 
infections; 

(4)  Assist  the  study  of  specific  hormonal 
and  nutritional  influences  affecting 
bone  and  muscle  development  in  the 
growing  horse; 

(5)  Enable  detection  and 
characterization  of  various  viral 
polypeptides  whereby  a  more  nqiid 
■leans  of  diagnosing  the  carrier  state 
in  specific  equine  viral  infections  can 
beachieved. 

In  addition,  the  instrument  wifl  be  used 
for  educational  purposes  in  the  course 
ENT  626    Insect  Padiology,  a  course 
relating  to  the  pathogenesis  of  infectious 
and  non-infections  diseases  of  the  horse. 
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Application  ^pceived  by  Conuniasioner 
of  Cu8bmw:lUy  12, 1968. 

Docket  AfadgS-205.  Applicant:  USDA- 
ARS.  Beltsvillk  Agricultural  Reseaidi 
Center.  BAR&West.  Building  OSa  Room 
100.  Beltsvillfl  MD  20706.  Instrument 
NMR  Spectrdiieter.  MSL-MO  (System 
C).  ManufacUmr:  Bniker  Analytiache 
MesstechnikJ  we8t<;ennany.  Intended 
Use:  Studies  of  materials  in  either  the 
solid  or  liquid  state  including:  Plant 
tissues,  micripigaoisms  (bacteria.  6uigi. 
algae,  etc.).  soU  and  its  compcments, 
animal  tissua.|isolated  biomolecules. 
macromolecti)|BS  (e.g.,  proteins, 
antibodies,  hitnics)  and  small  organic 
and  inoiganiiicompounds.  The  objective 
of  the  experiaients  conducted  will  be  to 
provide  data  joonceming  the 
environment  of  particular  atoms  or 
compounds  njrithin  the  material.  This 
information  mil  be  used  to  answer 
questions  coateming  the  structure  of  the 
compound  oil  Matrix,  bonding,  and  other 
interactions  9^  the  atoms  with  each 
other  and  wi^  other  atoms  or 
compounds.  The  answers  obtained  will 
be  pertinent  ^  projects  addressing 
issues  of  con(:^m  to  United  States 
agriculture.  Aimlication  Received  by 
Commissionek  of  Customs:  May  16. 198& 

Docket  Afol|86-20a  Applicant:  U^A- 
ARS.  Eastenj  flMional  Center.  600  East 
Mermaid  Lane.  Philadelphia.  PA  ieil& 
Instrument:  NMR  Spectrometer.  Model 
MSL-300  (System  A).  Manufacturer. 
Bruker  Analy|t|sche  Messtechnik.  West 
Germany.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  day  minerals, 
soil  particulates,  cell  wall  materials, 
polymers,  an^  other  agricultural 
commoditiesjfixperiments  conducted 
will  include  CP-MAS  on  solids,  high 
resolution  exneriments  on  solutions, 
multipulse  eMperiments  and  other  state- 
of-the-art  N^W  experiments. 
Application  Received  by  Commissioner 
of  Customs:  May  16, 196& 

Docket  M7in8-207.  Applicant  USDA- 
ARS.  Northern  Regional  Research 
Center.  1615  N>  University  Street.  Peoria. 
IL  61604.  Instrument  NMR 
Spectrometeil  iModel  MSL-900  (System 
D).  Manufacturer.  Bruker  Analytische 
Messtechnik.  West  Germany.  Intended 
Use:  Investig4|ion  ei  moleodar 
dynamics  of  phospholipids  and  enzyme 
interactions  in  plant  cell  membranes, 
characterization  of  plant  OMnponents 
such  as  starches,  vegetable  oils,  and 
polyisoprenesi  determing  the  structure 
of  lipid  films  ^d  coatings,  and 
determining  tUe  chemical  properties  of 
starcb-synthqt|c  polymer  composites. 
Application  lUceived  by  Cdmmissioner 
of  Customs:imy  16,1968. 

Docket  M>i- 186-206.  Applicant  USDA- 
ARS,  Richarcl  %  Russell  A^cultural 
Research  Ceii<er,  950  College  Station 


Road,  P:0.  Box  5677.  Athens.  GA  30613. 
Instrument  NMR^pectatmeter.  Model 
Ma/-300  (System  E).  Manufacturer 
Bniker  Analytisdie  Messtechnik^  West 
Germany.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  the  following 
phenomena: 

(a)  Intact  whole  plant  (forage  and  grain) 
parts. 

(b)  Intact  plant  cell  walls. 

(c)  Plant  mesophll  and  nonmesophyll 
tissue. 

(d)  Isolated  polysacdiarides. 

(e)  Isolated  polyphenols. 

(f)  Isolated  and  synthesized  phenol- 
carbohydrate  mixtures. 

(g)  Isolated  biologically  active 
constitutents  of  plants. 

(h)  Silica  deposition  and  sites  in  plants, 
(i)  Protein  structure. 

Experiments  to  be  conducted  will 
include: 

(a)  Location  and  identification  of  cell 
wall  components  of  animal  forages 
and  other  plant  materials  in  situ. 

(b)  Determination  of  the  type  and 
location  of  the  various  states  of  water 
in  grains  and  forages. 

(c)  Structure  determbiation  of  isolated 
polysacdiarides.  polyphends  and 
phenol— carbohydrate  mixtures. 

(d)  Determination  of  the  conformation  of 
biologically  active  constitutents 
isolated  fi*om  plants  on  small  aaoiounts 
of  material  <5mg  at  7  Teda. 

(e)  Determination  of  the  location  and 
amount  of  fungal  infestation  in  plant 
material. 

(f)  Verification  of  the  structure  of 
synthetic  materials  used  as  models  for 
intact  components  (tf  plants.  • 

Application  Received  by  Commissioner 
of  Customs:  May  16, 198a 

Docket  No.:  86-200.  Applicant 
University  of  Colorado-Boulder, 
Department  of  Geological  Sciences. 
Campus  Box  250.  Boulder.  CO  80300- 
0250.  Instrument  Electron  Microprobe. 
Model  WDS/EDS.  Manufacturer  JEOL, 
Ltdn  Japan,  intended  Use:  The 
instrument  will  be  used  to  perform  x-ray 
analyses  of  materials  surfaces  using 
combined  wavelengA  and  energy 
dispersive  teduiiques  with  a  spatial 
resolution  of  1  micron.  Geologists  will 
use  the  instrument  to  obtain  qualitative 
and  quantitative  diemieal  analyses  of 
crystalline  and  amorphous  solids,  and  to 
determine  element  disti4>utien  in 
multiphase  materials.  The  diemieal 
conqMsitional  data  obtained  will  allow 
detennination  of  the  physical  conditions 
that  have  led  to  the  fcmnatiOn  of  earth 
materals.  In  addition,  the  instrument 
will  be  used  to  teach  graduate  level 
students  how  to  obtain  chemical 
enalyses  of  geological  material. 


Application  Received  by  Commissioner 
of  Customs:  May  16, 1988. 

Docket  No.:  88-210.  Applicant 
McCrone  Research  Institute,  2820  S. 
Michigan  Ave.,  Chicago,  IL  60616. 
Instrument  Electron  Microscope.  Modd 
JEM-1200EX/SEG/DP-DP. 
Manufacturer  JEOL,  Ltd.,  Japan. 
Intended  Use:  The  instrument  will  be 
used  to  teach  the  course  Fundamentals 
of  Asbestos  Analysis.  Application 
Received  By  Commissioner  of  Customs: 
May  16, 198& 

Docket  No.:  88-212.  A^Hicgnt  USDA- 
ARS.  Metabolism  and  Radiation 
Research  Laboratory,  State  Univerity 
Station.  Faigo.  ND  56106.  Inskvment 
NMR  Spectrometer.  Modd  MSL-300 
(System  ¥\.  '^ianufacturer  Bruker 
Analytische  Messtechnik.  West 
Germany.  Intended  Use:  The  instrument 
will  be  used  in  the  study  of  cryobiology 
and  preservation  of  insects  to  determine 
the  conditions  for  cold  temperature 
insect  germplasm  preservation  and  the 
physicological  mechanisms  used  by 
insects  of  economic  importance  to 
survive  over  winter.  Application 
Received  by  Commissioner  of  Customs: 
may  17. 1966. 

Docket  No.:  88-213.  Applicant 
University  of  Illinois,  207  Henry 
Administration  Building.  506  South 
Wright  Street.  Urbane,  IL  61801. 
Instrument  Scanning  Electron 
Microscope  with  Accessories.  Model 
Stereoscan.  Manufacturer  Cambridge 
Instruments.  United  Kingdom.  Intended 
Use:  Studies  of  polymers  and  new 
semiconducor  materials  used  in 
fabricating  hi^  speed  electronic 
devices.  Investigations  will  be 
conducted  to  understand  how  to  make 
ulta-small  structures  and  how  to  utilize 
audi  structures  to  make  new  types  of 
electronic  devices  that  can  be  used  in 
the  realization  of  faster  communication 
and  computer  circuits.  Application 
received  by  Commissioner  of  Customs: 
May  17, 1988. 

Docket  No.:  68-214.  Applicant 
University,  of  Virginia.  Cbariottesville, 
VA  22901. /instniinejitr  Electron 
Mioroscepe.  JEM-4000QC/THGZ  with 
Accessories.  Afoniifbcfurvi?  JEOL.  Ltd.. 
Japan.  Intended  Use.  Studies  of  metals 
alleys,  ceramics,  oonqtositematerials. 
dectronic  materids  aind-ploymeric  or 
biologicd  materials.  Experiments  will 
consist  of  high  resoJutien  electron 
microscope  imagiag  of  microstructurei 
and  determination  of  the  relationship  of 
microstruoture  to  materids  properties. 
In  additicm,  the  instrument  will  be  used 
for  education  purposes  in  Uie  course 
Electron  Microscopy  of  Crystals  and 
Advanced  Electron  Microscopy. 


---•'-    - -«^'  - 
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Application  Received  by  Commissioner 
of  Customs:  May  17. 198a.  i 

Docket  Noj  88-21S.  Af^icanLl 
Univsrsity  of  Dallas.  1845  E.  NoHhgate 
Drive,  Irving.  TX  7508Z-4799.  Instrument: 
Rapid  Kinetics  Accessory,  SFA-11. 
Manufacturer  Hi-Tech  Scientific,  Ltd.. 
United  Kindgom.  Intended  Use:  The 
instrument  will  be  osed  in  a  course  in 
physical  chemistry  to  determine  the 
dependence  of  the  rates  of  fast  chemical 
reactions  on  concentrations  and 
temperature.  Application  Received  by 
Commissioner  of  Customs:  May  17, 1988. 

Docket  No.:  88-216  Applicant:  Hawaii 
Institute  ot  Geophjrsics.  2525  Correa 
Road.  Hoooluhi,  HI  98822.  Instrtmient 
Field  Portable  Remote  Radon  Detector, 
Model  611.  Manufacturer  Alpha 
Nuclear  Corporation.  Canada.  Intended 
Use:  The  instrument  will  be  used  for  a 
loog-tenn  monitoring  study  of  hourly 
dianges  in  shallow  soil  gas  radon 
concentrations  on  the  island  on  Oahu 
and  an  analjrsis  of  correlations  between 
observed  short-term  variations  in  radon 
activities  and  the  occurrence  of 
meteorological  dianges.  Another 
experiment  invtdves  investigation  of  the 
effects  of  soil  permeability  and  soil 
moisture  on  subsurface  radon 
concentrations  and  on  the  variability  of 
radon  with  riunging  weather 
conditions.  Application  Received  by 
Commissioner  of  Customs:  May  18. 1988. 

pocket  No.:  88-217  Applicant  Hiomas 
Jefferson  University.  Jefferson  Medical 
College.  Laboratory  df  Pennsylvania 
Muscle  Institute  IID2.  Department  of 
Physiology.  1020  Locust  Street. 
Philadelphia,  PA  19107.  Instrument 
Myograph-Microfluoromety  System. 
Manufacturer  Dr.  K.  Guth.  West 
Germany.  Intended  Use:  The  instrument 
will  be  used  fat  the  simultaneous 
measurement  of  chemical  energy  usage 
and  mechanical  output  of  smooth  and 
striated  muscles.  Application  Received 
by  Commissioner  of  Customs:  May  19, 
1988. 

Docket  No.:  88-218  Applicant 
University  of  Nortre  Dame,  Notre  Dame, 
IN  4655&  Instruatent  Low  Energy 
Electron  Difbactomer.  Modd  SPA- 
LEED.  Manufacturer  Leybold,  West 
Gennany.  Intended  Use:  Thm  mstrament 
wiA  be  Bsed  for  studies  of  surface 
reconstmctions  and  defects  on  Ate  faces 
of  seanoondMctois.  particularly  II-VI 
semicondMctors,  diluted  magnetic 
sendoondvctors  and  strained  siMcon 
crystals.  The  phenoiMBa  that  will  be 
investigated  are  the  fandaaiental 
physical  laws  which  goveni  the 
arrangeneat  of  atoms,  and  thus  surface 
structures  on  semiconductor  surfaces 
including  defect  fotssations  such  as 
steps  domain  watts,  finite  terrace  sizes, 
eta  In  addition,  the  instrument  will  be 


used  for  educational  purposes  in  the 
course  Research  and  Dissertation 
Physics  888.  Application  Received  by 
Commissioner  of  Customs:  May  19. 1988. 
iW. 


Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-13758  Filed  6-1&-88;  8:45  am) 


PeiMiaylvania  MiMCie  liwUlut*  el  A; 
ConeoRdated  Decision  on  Applications 
for  Duty-Free  Entry  of  SdentlHc 
InstninMnts 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1968  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  ajn.'and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue  NW..  Washington. 
DC 

Docket  No-  88-043.  Applicant 
Pennsylvania  Muscle  Institute, 
University  of  Pennsylvania. 
Philadelphia,  PA  19104-6083.  Instrument 
High  Intensity  Plash  Photolysis  Device. 
Manufacturer.  Gert  Rapp.  West 
Germany.  Intended  Use:  See  notice  at  52 
FR  48861.  December  28, 1987.  Reasons 
for  this  Decision:  The  foreign  instrument 
provides  focusing  optics  and  pulse 
shaping  optimized  for  initiating 
contractile  events  in  muscle  fibers. 
Advice  Submitted  by:  The  National 
Institutes  of  Health,  May  17, 198& 

Docket  Noj  88-068.  Applicant  The 
Biomechanics  Institute  bic  and  Harvard 
School  of  Public  Health.  Boston.  MA 
02215.  Instrument  Mass  ^ctrometer. 
Model  MGA  200a  Manufacturer 
Airspec  Ltd^  United  KingdooL  Intended 
Use:  See  notice  at  53  FR  1812.  January 
22, 1988.  Resons  for  This  Decision:  The 
foreign  instrument  provides  a  response 
time  of  less  than  160  ms  to  a  step  change 
in  water  vapor  concentration  and  a 
warmed  fast  inlet  sampling  catheter. 
Advice  Submitted  By:  The  National 
Institutes  of  Health.  May  17. 1988. 

Docket  Noj  88-073.  Applicant  USDA- 
ARS.  New  Orleans.  LA  70124. 
Instrument  Fluorometer.  Modd  SF-30 
with  Temperature  Logger.  Model  TL- 
lOOF.  Manufacturer  Richard  Brandcer, 
Ltd^  Canada.  Intended  Use:  See  notice 
at  53  FR  4888^  Februaiy  18. 1988. 
Reasons  for  This  Decisioa:  The  foreign 
instrument  provides  accurate  in  situ 
measwement  of  choloipfayll 
fliuweecsBce  intensity  along  with 
tempetature  of  plant  leaves.  Advice 
Submitted  by:  The  National  institutes  of 
Health.  May  17, 1908. 

Comment  None  received. 


Decision:  Approved.  No  instrument  of 
equivalent  scientific  vahie  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  befaig 
manofactuied  in  die  United  States.  The 
National  Institutes  of  Healdi  advise  that 
(1)  die  capabilities  of  eech  of  the  foreign 
instmarients  described  above  are 
pertinent  to  each  appKcant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  vahie  for  the 
intended  use  of  each  instrument.  We 
know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  vahie  to  any  of  the  foreign 
instrummts. 
Frank  W.  Craei. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-13760  Fded  6-16-88:  8:45  am) 


Research  Foundation  of  State 
University  of  New  York;  Decision  on 
Application  fbr  Duty-Free  Entry  of 
Scientific  Instrument  I 

This  dedsi<m  is  made  pursuant  to      . 
section  6(c)  of  the  Educational,  ' 

Scientific,  and  Cultural  Materials 
Importation  Act  of  1988  (Pub.  L  80-651, 
80  Stat.  897: 15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5M)  p.m.  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC. 

Docket  No.:  88-135.  Applicant 
Research  Foundation  of  the  State 
University  of  New  York.  Stony  Brook. 
NY  11794.  btstrument  Angle-turned 
Frequency  DouUer  for  Spectra-Ftiysics 
380-D  Ring  Dye  Laser.  Manufacturer. 
Vrije  Universiteit  The  Netherlands. 
Intended  User.  See  notice  at  53  FR  15099, 
April  27, 1988. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  This  is  a  compatible 
accessory  for  an  instrument  previously 
imported  for  the  use  of  applicant.  The 
instrument  and  accessory  were  made  by 
the  same  manufacturer.  The  accessory  is 
pertinent  to  the  intended  uses  and  we 
know  of  no  comparable  domestic 
accessory.  We  know  of  no  domestic 
accessory  which  can  be  readily  adapted 
to  the  instrument 
Frank  W.  Craal. 

Director.  Statutory  bnportPrognma  Staff. 
(FR  Doc  8S-137m  Pliad«-ie-«B:  tM  am) 


Th*  umvanNr  of  T«iM  at  Ailington  et 
■I .  rnninlBMil  Hirlilon  on 

ApplicslioM|for  Ouly-Fraa  Entiy  of 
Etoctron  p"  ■  ■ 


This  is  a  excision  consobdated 
pursuant  to  ^^ction  6(c)  of  the 
Educational!  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-«51.  80  Stat.  897;  15  CFR  Part  301). 
Related  recquds  can  be  viewed  between 
8:30  a.m.  anjiSKX)  p.m.  in  Room  1523, 
U.S.  Departfient  of  Conunerce,  14th  and 
CmistitulkMi  Avenue  NW..  Washington. 
DC        ^ 

Docket  im-  88-101.  Applicant  The 
UniversHy  olTexas  at  Arlington, 
ArbngUm,  T^  7B019.  Instrument 
Electron  kfiiioscope.  Model  )EM- 
1200EX.  Motwfacturer  JEOL,  Ltd., 
Japan.  Inteof^  Use:  See  notice  at  53  FR 
9959,  March' tS,  1988.  Instrument 
Ordered:  September  30, 1987. 

Docket  No^  88-103.  Applicant 
University  qft  Louisville,  Louisville,  KY 
10292.  Instniktent  Electron  Microscope, 
Model  CMlsi  Manufacturer:  N.V. 
Philips,  Thejltiletherlands.  Intended  Use: 
See  notice  a|t;53  FR  12446.  April  14. 1988. 
Instrument  Qrdered:  February  16, 1988. 

Docket  nL-  88-104.  Applicant  The 
University  af|  Illinois,  Urbana,  IL  61801. 
Instrument  Blectron  Microscope  with 
Accessories^,  Model  CM12/STEM. 
Manufacture  N.V.  Philips.  The 
Netherland^.  //item/ed  Use:  See  notice  at 
53  FR  12448J  Kpril  14. 198&  Instrument 
Ordered:  M^V  8. 1987. 

Docket  I^l-  86-106.  Applicant  Nathan 
Kline  InsHtute.  Orangeburg.  NY  10962. 
Instrument  IBlectron  Microscope.  Model 
CMIO/PC.  Manufacturer  N.V.  Miilips, 
The  NetherllE^ds.  Intended  Use:  See 
notice  at  53|lfR  12447,  April  14, 1988. 
Instrument  Ordered:  October  27, 1967. 

Docket  /^-  86-112.  Applicant 
Medical  Foundation  of  Buffalo,  Inc., 
Buffalo,  NY  114203-1196.  Instrument 
Electron  Microscope  with  Accessories, 
Model  JEM-flOOCX  Manufacturer  JEOL, 
Ltd..  Japan.  Intended  Use:  See  notice  at 
53  FR  15102,  April  27, 1988.  Instrument 
Ordered:  November  4. 1987. 

Docket  Na:  88-122.  Applicant  The 
University  of  Chicago.  Department  of 
Molecular  Genetics  and  Cell  Biology. 
Chicago,  IL  00637.  Instrument  Electron 
Microscope!  Model  CMlO/PC 
ManufactoiBn  N.V.  Philips.  The 
Netherlandf^  Intended  Use:  See  notice  at 
53  FR  151031  April  27. 198&  Instrument 
Ordered:  D^^ber  22. 1987. 

Commenifk  None  received. 

DecwNML-{  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  forei^ 
instrument  for  such  purposes  as  these 
inslnimenta  ^re  intended  to  be  used, 
was  being  nianufactured  in  the  United 


States  at  the  time  the  instruments  were 
ordered. 

Reasons:  Each  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
Cl^M.  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  either 
at  the  time  of  order  of  eadi  instrument 
or  at  the  time  of  receipt  of  application 
by  the  U3.  Customs  Service. 
Frank  W.  Crael, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  80-13764  Filed  6-lfr-8a;  8:45  am] 


MbWowiI  Occsnic  mmI  AtmosplMrtc 


Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Nicholas 
Cariisi  and  Seynnour  Herman  from  an 
UDpBcnon  ny  me  new  totk 
Department  of  State 

agency:  National  Oceanic  and 

Atmospheric  Administration. 

Commerce. 

action:  Dismissal  of  appeal 

Nicholas  Cariisi  and  Seymour  Herman 
(Appellants)  Hied  an  appeal  witfi  the 
Secretary  of  Commerce  under  section 
307(c)(3)  ((A)  of  the  Coastal  Zone 
Management  Act  in  response  to  an 
objection  by  the  New  York  Department 
of  State  (State)  to  the  Appellants' 
consistency  certification  for  U.S.  Army 
Corps  of  Engineers  Application  Na  67- 
0102-L3  for  closing  oiT  and  badi-filling 
an  indented  boat  slip  is  Island  Park, 
Nassau  County,  New  York. 

Since  the  filing  of  this  appeal,  the 
State  has  determined  that  the  proposed 
activity  is  consistent  with  New  York's 
Coastal  Zone  Management  Program  so 
long  as  the  Appellants  obtain  a  tidal 
wetlands  permit.  The  Appellants  have 
agreed  to  obtain  this  permit  prior  to 
undertaking  the  proposed  activity. 
Accordingly,  the  Appellants  have 
requested  that  the  appeal  be  withdrawn. 

Upon  notification  by  the  parties  that 
this  matter  has  been  resolved  amicably, 
the  appeal  has  been  dismissed.  Nicholas 
Cariisi  and  Seymour  Herman  are  barred 
from  filing  another  appeal  from  the  New 
York  Department  of  State's  objection  to 
Nicholas  Cariisi  and  Seymour  Herman's 
original  consistency  certification. 
FOR  niRTMER  MFOIIMATION  CONTACT: 
Cynthia  L.  Mackey,  Attorney /Advisor, 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services.  National  Oceanic 
and  Atmosiriieric  Administration.  U.S. 
Department  of  Commerce,  1825 


Connecticut  Avenue  NW.,  Suite  603, 
Washington,  DC  20235.  (202)  673-5200. 
(Federal  Domestic  Assistant  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistaaoe)  * 

Date:  June  13. 1988. 
William  E.  Evans. 

Under  Secretary  for  Oceans  and  Atmosphere. 
(PR  Doc.  8B-1372a  Filed  S-lS-aS:  8:45  am] 
BlUJNeCOOCMW 


Dr.  Dan  SaMen  (P397) 


of  Permit; 


On  June  23, 1987,  notice  was 
published  in  the  Fadnel  Register  (52  FR 

23580]  that  an  application  had  been  filed 
by  Dr.  Dan  SaMen.  Box  1772.  Southern 
Illinois  University,  Illinois  62026-1772  to 
take  humpback  whales  (Megaptera 
novaeangliae)  by  harassment. 

Notice  is  hereby  given  that  on  June  13, 
1988,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  (16 
U.S.C.  1361-1407)  and  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531- 
1543),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking  subject  to  certain  conditions  set 
forth  therein. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973  is 
based  on  a  finding  that  such  Permit;  (1) 
was  applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  Permit;  (3)  and  will  be  consistent 
with  the  purposes  and  policies  set  forth 
in  section  2  of  the  Endangered  Species 
Act  of  1973.  This  Permit  was  also  issued 
in  accordance  with  and  is  subject  to 
Parts  220-222  of  Title  50  CFR,  the 
National  Marine  Fisheries  Service 
regulations  governing  endangered 
species  permits. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue  NW..  Room  805  Washington, 
DC; 

Director,  Alaska  Region.  National 
Marine  Fisheries  Service,  709  West 
9th  Street,  Federal  Building,  Juneau, 
Alaska  99802: 

Director.  Northeast  Region.  National 
Marine  Fisheries  Service.  14  Elm 
Street.  Federal  Building.  Gloucester. 
Massachusetts  01930;  and 

Director,  Southwest  Region.  National 
Marine  Fisheries  Service.  300  South 
Ferry  Street  Terminal  Island. 
California  90731-7415. 
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Date:  )une  13, 1988.     .^j,^  ^.■'i'^ 
Nancy  Featar,  .1 

Director,  Off  ice  of  Protected  Resources  and 
Habitat  Prajgrams. 

[FR  Doc  88-13772  Filed  fr-16-«8: 8:45  am] 

MUMO  COW  3610-aa-ii 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1988;  Additione  and 
Deletions 

AQENCV:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Additions  and  deletions  from 
Procurement  Ust. 


:  This  action  adds  to  and 
deletes  from  Procurement  List  1968 
commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

EFFECTIVE  DATE:  July  16, 1988, 

Aooncss:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  (>ystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FON  fuhther  infomnation  contact: 
E.R.  Alley,  Jr.  (703)  557-1145. 
aUFPLBMNTARV  INFOMIATIOW  On 
Mardr  18.  April  8,  and  April  22. 1988.  the 
Ccmunittee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (53  FR  8045, 53  FR 
11604,  and  53  FR  13310]  of  proposed 
additions  to  and  deletions  from 
Procurement  List  1988,  December  10, 
1987  (52  FR  46026). 

AdditioDS 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  Pub.  L  92-28, 85  Stat.  77  (1971)  (41 
U.S.C.  48-480).  and  41  CFR  51-2.a 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  cm  any  contractors  for 
the  commodity  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodity  and  p^vide  the  services 
procured  by  the  Government. 


Accordingly,  the  following  commodity 
and  services  are  hereby  added  to 
Procurement  List  1988: 

Commodity 

Cover,  Mattress:  7210-00-082-8739 

Services 

Janitorial/Custodial,  Federal  Building, 
4th  and  F  Street  Anchorage,  Alaska 

Janitorial/Custodial.  Federal  Office 
Building,  and  Joseph  C  O'Mahoney 
Federal  Center,  Cheyenne,  Wyoming 

Deledoos 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  under  Pub.  L.  92-2a  85  Stat. 
77  (1971)  (41  U.S.a  46-Wc),  and  41  CFR 
51-2A 

Commodities 

Tape  Stiffener  Assembly:  1330-01-051- 

1533 
Slippers.  Convalescent  Patient 

6532-00-241-6393 

6532-00-279-7794 

6532-00-079-7880 

6532-00-07»-7899 

6532-00-079-7902 

6532-00-079-7904 

6532-01-011-6055 

6532-«l-011-5058 

6532-01-011-6067 

Service 

Grounds  Maintenance,  Naval 
Postgraduate  School  Monterey. 
California. 

EJL  Allay.  Jr.. 

Acting  Executive  Director. 

[FR  Doc  88-13738  Filed  6-16-88;  8:46  am] 
lOOOEf 


Procurement  Uet  1988;  Proposed 
AddMone 

AQENCV:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  additions  to 
Procurement  List 

SMHMAiiv:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1988  commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  and  other  severely 
handic^ped. 

Comments  must  be  received  on  or 
before:  July  18. 1988. 

ADDNESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  Suite 


1107. 1755  Jefferson  Davis  Hi^iway, 
Arlington.  Virginia  22202-35001 

FOR  furtnen  mmnmation  contact: 

E.R.  Alley,  Jr.  (703)  SS7-1145. 

suffimkntanv  mformatwn:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2).  85  Stat.  77  and  41  CFR  51-2A 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

U  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  pn^sed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1988,  December  10. 
1987  (52  FR  48826). 

Commodities 

Cover.  Generator  Set 

6115-00-945-7545 

6115-00-960-2703 
Pad,  Writing  Paper 

7530-00-285-3090  (GSA  Regions  W.  2. 
3. 4. 7, 8, 9  and  10) 

7530-01-124-7832  (GSA  Regions  4  and 
8) 
Pad,  Shoulder  Strap 

P.S.  Item  No.  D-1212 

Services 

Janitorial/Custodial  Building  140a  Hill 

Afr  Force  Base.  Utah 
Mailroom  Services.  U.S.  Geological 

Survey,  12201  Sunrise  Valley  Drive, 

Reston.  Virginia 
EJt.  Allay.  Jr.. 
Acting  Executive  Directar. 
[FR  Doc.  88-13739  Piled  6-16-88;  8:45  am] 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Privacy  Ad  of  1974:  Notioe  of  System 
Of  necofoe 

AOeicv:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  new  systems  of 
records. 


r.  The  Commodity  Futures 
Tiading  Commission  is  updating  its 
systems  of  records  maintained  in 
accordance  with  the  Privacy  Act  to 
include  two  systenw  of  reoudings  ef 
Commission  meetings.  This  notice  is 
intended  to  inform  the  public  of  the 
existence  and  character  of  these 
systems  of  records.  The  Commission  is 
also  proposing  routine  uses  for  these 
systems. 


F>der«l  ttfalll!  /  Vlll  Tl  fki  ijf  rtWrtajr  Jma  17. 


DATO:  Effective  Dtte  of  Sytteow:  June 
17. 1988. 

Coimaenw  concerning  routine  uses 
raust  be  received  on  or  before  July  18, 
1988. 

AOOHESS:  Cd«UMntB  concerning  routine 
uses  should  w  addressed  to  Jean  A. 
Webb.  Secrerary.  Commodity  Futures 
Trading  Commission.  2033  K  Street  NW.. 
Washingtonj  pC  20581. 
FOR  FUnmM^  (NFOMIATION  COMT  ACTt 
Ellyn  S.  Ro(U.!Attomey.  Office  of 
General  Con  [^seL  Coflunodity  Ptatures 
Trading  Com  inisiion.  a0S3  K  Street  NW.. 
Washingtonj  VC  20Sn.  Telephone  (202) 
25  <  0880, 


accordanue  with  Ike  diiectives  of  the 
Privacy  Act  011174.  SU^C  5S2a.  and 

regulations.  \7  CFR  i>8rt  146.  the 
Commission  ie  updating  its  notice  of  the 
existence  anid  character  of  each  system 
of  records  it  niainlains  by  publishing  a 
description  m  two  new  systems  of 
records.        '  I 

Porsoant  to  the  Government  in  the 
Sunshine  Act,  5  U.S.C  552b  ("Sunshine 
Act"),  and  thf  Commission's  regulations 
thereunder.  If  CFR  Part  147.  the 
ConuniaakMii  is  generally  required  to 
make  a  combiete  tiaiauipt  or  electronic 
recording  of  its  closed  meetings  or 
dosed  portions  thereof  which  records 
fully  the  proceedings  of  the  cloeed 
meeting  or  closed  portions.*  The 
Commiesionj  |bhsI  maintain  eadi 
transcript  re^onfiag  or  set  (rf  minutes 
for  at  least  two  yean  after  the  meeting 
to  which  it  roatcs  or  until  one  year  after 
the  oonchisiot*  of  any  agency  proceeding 
with  re^iecl  (o  which  the  dmied  meeting 
or  portion  wHs  held,  whichever  occurs 
later.*         ff 

in  rwapli^jre  with  these 
requirement*,  tlie  Commission  maintains 
electronic  r^qordings.  transcripts  or  sets 
of  minutes  o|rall  dosed  Comwiission 
meetings  or  loosed  portions  of 

etii«i.  It  is  also  the 
Conunissioii|'4  practice  to  record  all  of 
its  meetings  I  which  are  held  open  to 
public  observation.  With  respect  to  all 
of  its  meetings,  whether  open  or  dosed, 
the  CoramisMon  maintains  indices  of  the 
meetings,  oiWnized  by  year  and 
subdivided  ^  subject  The  indices 
contain  the  Munes  of  some  individuals, 
and  the  oonosponding  recordings, 
transcripts  pt  minutes  contain  some 
information  about  those  individuals. 
These  indicft  and  records  constitute 


dioiS 

.S52MI 


■  5  U.S.C.  S52l)(0(l):  17  CFR  147.7(a).  In  certain 
limited  drcoaii  leacee,  the  CooMUMiMi  aey  keep  a 
Mt  of  minute*  i  irvich  fully  describes  all  matlcn 
discussed  et  thf ;  kneeting  or  the  closed  portion.  See  5 
U.SjC.  SS2b(f)(l9: 17  CFR  M7.7(b). 

*  S  U.S.C.  5S^8)(2):  17  CFR  147  J(c|. 


two  systems  of  record*  (one  system 
consisting  of  records  of  open 
Commission  meetings  and  another 
system  consisting  of  records  of  dosed 
Commission  meetings)  which  are 
protected  by  the  Privacy  Act  of  1974. 
This  notice  is  published  to  inform  the 
public  of  the  existence  and  location  of 
these  systems  of  records. 

ion  of  Systems  of  Records 


CFTO-88 


Open  Commission  meetings. 


OfBoe  of  the  Secretariat  Commodity 
Futiues  Tirading  Commission.  2033  K 
Street  NW.,  Washington.  DC  20581. 


CATEOOMES  OF  INDIVIDUALS 
SVtTBi: 

Persons  who  are  die  sal^ect  of 

discussion  at  a  Commission  meeting 
open  for  puUic  observation. 

CATEOOMES  OP  aMOIIDa  M  TNi  SVSTBC 

Information  pertaining  to  the 
individuals  who  are  the  subject  of 
discussion  at  an  open  Commission 
meeting. 

AUTHOMTV  PON  MANrraKANGK  OF  THE 
•VtTEM: 

Government  in  the  Sunshine  Act,  5 
U.S.C.  S52b(f).  and  Commission 
regulations  at  17  CFR  147.7. 


The  infomation  in  fliese  files  is  a 
matter  of  public  record  and  may  be 
disdosed  without  restrictifm.  5^  also, 
the  rovtine  uae*  a|q)lical>le  to  many  of 
the  Commission's  sjrstems  of  records, 
including  tfiis  system,  set  fortfi  under  Hie 
caption,  "General  Statement  of  Routine 
Uses,"  in  47  FR  43756, 43780-81  (October 
4, 1982),  and  subsequently  modified  in 
47  FR  44S30, 44831  (October  12, 1982). 


owMawoop 


mthesvsiem: 


Paper  records  in  file  folders  or 
microfiche;  audiocassette  tapes. 

RETmEVABiUTV: 

The  indices  to  the  recordings, 
transcripts,  and  minutes  of  all 
Commission  mrrtings  are  organized  by 
year  in  chronological  order.  Each  yearly 
index  is  tether  indexed  in  a^ihabctical 
order  acconfing  to  subject  matter, 
including  the  names  of  mdividuals, 
Hrms,  exchanges  «*  odier  topics,  which 
are  discussed  at  the  meetings. 


General  office  security  measures,  with 
access  limited  to  persons  whose  oflidal 
duties  require  I 


Maintained  on  the  premises  te  at 
least  the  statntoty  period  reqoiied  by 
the  Sunshine  Act  aiid  Commission 
regulations  (/.e,  at  least  two  years  after 
each  nmeting  or  at  least  one  year  after 
the  condnsion  of  any  agency  proceeding 
with  resped  to  uriuch  the  meeting  or 
portion  of  the  meeting  was  hdd. 
whichever  is  later);  then  retired  to  the 
National  Archives  or  stored  on  the 
premises. 

Jean  A.  Webb.  Secretary  of  die 
Commission,  Commodity  Futures 
Trading  Conamission,  2033  K  Street  NW., 
Washington.  DC  20681. 


Individuals  seefcing  to  determine 
whether  this  system  of  records  contains 
informatiaa  about  themsdves.  seeking 
access  to  records  about  themselves  in 
this  system  of  records,  or  contesting  the 
content  of  records  about  themselves 
contained  in  this  system  or  records, 
should  address  written  inquiry  to  the 
FOI,  Privacy  and  Simshine  Acts 
Compliance  Staff,  Commodity  Futures 
Trading  Conunisston,  2033  K  Street  NW., 
Washington,  DC  20581:  telephone  (202) 
254-3382. 


RECOND  SOUnCC  CAT 

1.  The  information  recorded  daring 
Conwiission  meetings  concerning 
individuab  who  are  the  subject 
discussaoo  at  the  meetings  is  generated 
by  the  staff  in  one  or  more  Divisions. 

2.  The  indices  are  prepared  from  the 
recordings,  transcripits  and/or  minutes. 

CFTC-31 


Exempted  Closed  Commission 
meetings. 


SYSTEM  location: 


Office  of  the  Secretariat  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW..  Washington.  DC  20581. 


Persons  who  are  the  subject  of 
discussion  at  a  closed  Commission 
meeting. 


CATEOOniES  OP  NECOaOS  M  THE ) 

Information  pertaining  to  individuals 
who  are  the  subject  of  discussion  at  a 
closed  Commission  meeting.  This 
information  consists  of  (a)  int«stigatory 
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materials  compiled  for  law  enforcement 
purposes  whose  disclosure  the 
Commission  has  determined  could 
impair  the  eff'ectiveness  and  orderly 
conduct  of  the  Commission's  regulatory, 
enforcement  and  contract  market 
surveillance  programs  or  compromise 
Commission  investigations,  or  (b) 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  employment  with  the  Commission  to 
the  extent  that  it  identifies  a 
confidential  source. 

AUTHOiWrV  KM  MAMTEHANCC  OF  THE 


Government  in  the  Sunshine  Act.  5 
U.S.C.  552b(f).  and  Commission 
regulations  at  17  CFR  147.7. 


nOUTINE  uses  OF 

TMC  SVSTflM,  WCUIOIO  CATtOOMBS  OF 

USOS  AND  TMC  FUHFOSIS  OF  SUCH  uses: 

The  routine  uses  applicable  to  many 
of  the  Commission's  systems  of  records, 
including  this  system,  were  set  forth 
under  the  caption,  "General  Statement 
of  Routine  Uses,"  in  47  FR  43759, 43760- 
61  (October  4, 1982),  and  subsequently 
modified  in  47  FR  44830, 44831  (October 
12. 1982). 


Paper  records  in  file  folders  or 
microfiche;  audiocassette  tapes. 


The  indices  to  the  recordings, 
transcripts,  and  minutes  of  all 
Commission  meetings  are  organized  by 
year  in  chronological  order.  Each  yearly 
index  is  further  indexed  in  alphabetical 
order  according  to  subject  matter, 
including  the  names  of  individuals, 
firms,  exchanges  or  other  topics,  which 
are  discussed  at  the  meetings. 

SAFEOUAHDS: 

General  office  security  measures,  with 
access  limited  to  persons  whose  official 
duties  require  access. 


Maintained  on  the  premises  for  at 
least  the  statutory  period  required  by 
the  Sunshine  Act  and  Commission 
regulations  (v.e.,  at  least  two  years  after 
each  meeting  or  at  least  one  year  after 
the  conclusion  of  any  agency  proceeding 
with  respect  to  whidi  the  meeting  or 
portion  of  the  meeting  was  held, 
whichever  is  later);  then  retired  to  the 
National  Archives  or  stored  on  the 
premises. 

SVSrm  HfMNAOENS  ANO  AOOMSSCS: 

Jean  A.  Webb,  Secretary  of  the 
Commission,  Commodity  Futures 


Trading  Commission,  2033  K  Street  NW.. 
Washington.  DC  20581. 

SYSTEM  eXSMFTID  FHOM  CERTAIN  FROVNIONS 
OFTHEACR 

The  records  in  this  system  have  been 
exempted  by  the  Commission  from 
certain  provisions  of  the  Privacy  Act  of 
1974  pursuant  to  the  terms  of  the  Privacy 
Act.  5  U.S.C.  552a  and  the  Commission's 
rules  promulgated  thereunder,  17  CFR 
146.12.  These  records  are  exempt  from 
the  noitification  procedures,  record 
access  procedures,  and  record  contest 
procedures  set  forth  in  the  system 
notices  of  other  record  systems,  and 
fitim  the  requirement  that  the  source  of 
records  in  the  system  be  described. 

Issued  in  Washington.  DC.  on  )une  IS.  by 
the  Commission. 

)eanA.Wabb, 

Secretary  of  the  Commission. 

[FR  Doc  88-13714  Filed  6-16-68;  &-45  am] 
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DEPARTMENT  OF  DEFENSE 

Offic*  of  the  Secretary 

Acquisition  Regulations;  Data 
Acquired  From  Contractors  Under 
Defense  Contracts 

AOENCV:  Under  Secretary  of  Defense 
(Acquisition),  DOD. 
Acnow  Notice. 


r  The  Department  of  Defense  is 
firmly  ccMnmitted  to  reducing  the  amount 
of  data  acquired  fiom  contractors  under 
defense  contracts.  These  data 
requirements  are  imposed  in  contracts 
through  the  citing  of  Data  Item 
Descriptions  (DID's)  in  the  Contract 
Data  Requirements  List  (CDRL).  We 
suspect  that  there  are  DID'»  which 
overspedfy  requirements,  are 
duplications  of  other  DID's,  or  otherwise 
result  in  an  unnecessary  paperwork 
burden  upon  the  pubUc.  Internal  efforts 
are  being  undnlaken  by  DoD  to  reduce 
the  number  of  these  types  of  DID's.  Your 
help  in  specifically  identifying  the  DID's 
which  could  be  eliminated  or  improved 
will  be  appreciated.  The  input  resulting 
from  this  request  will  be  used  to  reduce 
the  number  of  DID's  and  thereby  reduce 
the  paperwork  burden  placed  upon  the 
public.  At  this  time  comments  are 
requested  on  DID's  that  fall  into  the 
following  categories  (reference  DOD 
5010.12-4!,  Acquisition  Management 
Systems  and  Data  Requirements  Control 
List  AMSDL):  ATTS  (Automated  Test 
Technology  Standards;  CDNC 
(Computer  Aided  Design/Numerical 
Control);  EMCS  (Electromagnetic 
Compatibility):  ENVR  (Environmental 


Requirments  and  Related  Test  Methods); 
NDTI  (Nondestructive  Testing  and 
Inspection);  NUOR  (Nuclear  Ordnance). 
Comments  on  other  categories  of  DID's 
were  requested  in  a  previous  Federal 
Register  Notice  and  will  be  requested  in 
future  Federal  Register  Notices. 

DATE:  Comments  should  be  received  by 
August  16. 1988. 

Aooncss:  Comments  should  be 
forwarded  to  Mr.  Cari  Berry.  Defense 
Data  Management  Ofiice.  OASD  (P&L) 
DDMO,  S206  Leesburg  Pike.  Suite  1401, 
Falls  Church.  VA  22041. 

FOR  nurrHm  mtoiimation  contact  A 
copy  of  the  DID's  may  be  obtained  from 
Mr.  Cari  Berry.  Defense  Data 
Management  Office.  5203  Leesburg  Pike. 
Suite  1401.  Falls  Church,  VA  22041. 
telephone  (703)  756-2554. 

L.M.Bynura, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

June  14. 1968. 

[FR  Doc.  88-13778  Filed  6-16-88;  8:45  am] 


Strategic  DefOnee  Initiative  Advieory 
CoiiMnitlee,  Meetings 

ACnON:  Notice  of  Advisory  Committee 
Meetings. 


r:  The  Strategic  Defense 
Initiative  (SDI)  Subcommittee  (Ground 
Based  Free  Electron  Laser  Tedinology 
Integration  Experiment  Technical 
Advisory  Group)  will  meet  in  closed 
session  in  La  Jolla,  CaUfornia.  on  June 
28. 1988. 

The  mission  of  the  Subcommittee  is  to 
provide  the  SDI  Advisory  Committee  an 
independent  analysis  and  assessment  of 
the  plans  and  approaches  for  the  ground 
based  free  electnm  laser  technology 
integration  experiment.  At  the  meeting 
on  June  28, 1988  the  subcommittee  wiU 
discuss  status  of  laser  research  and 
management  issues. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L  92-483.  as  amended  (5  U.S.C.. 
App  II,  (1982)),  if  has  been  determined 
that  this  SDI  Advisory  Subcommittee 
meeting,  concerns  matters  listed  in  5 
U.S.C,  552b(c)(l)  (1982).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

June  13.  issa 

Llrf .  Bymim, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  66-13777  Filed  6-16-88;  8:45  air.; 
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Department  iff  the  Army 


Board;  Cloeed  Meeting 


Army 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Aidvisory  CcMnnuttee  Act 
(Pub.  L  92-4$8).  announcement  is  made 


j  Committee  Meeting: 
'  Committee:  Army 
(ASB). 

iting:7S]}iijfl96S. 
9ting:  080O-l7d0  hours 


of  the  foUowi 

Name  of  j 
Science  1 

Dates  of! 

Times  of  I 
each  day.     1 1 

Place:  Nortm  Air  Force  Base, 
California.    ! 

Agenda:  Thjs  Army  Science  Board's 
Ad  Hoc  Sul^up  on  Bialiistic  Missile 
Defense  (Fou^w-on)  will  meet  for 
classified  brMfings  and  discussions 
reviewing  muters  that  are  an  integral 
part  of  or  ar^  related  to  the  issue  of  the 
study  effort;  f  ^.  penetration  aid 
developmenlL|midcour8e  discrimination, 
and  BM/C3.  tl^e  Subgroup  is  tasked 
with  a  compfthensive  review  of  BMD 
requirements,!  technology,  and  specific 
critical  issucm  impacting  on  program 
development  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  S52bla)  of  Title  5.  U.S.C.. 
specifically  siibparagraph  (1)  thereof, 
and  Title  5,  l|l[S.a,  Appendix  2, 
subsection  10(d).  The  classified  and  ' 
ittiers  to  be  discussed  are 
intertwined  so  as  to 
any  portion  of  the 
Adniinistrative 
amer,  may  be  contacted 
ation  at  (202)  695-3039 

SaUyA.Wai4i. 

Administntivf  Officer,  Army  Science  Board. 

(FR  Doc.  88-1^^  Filed  6-18-88: 8:45  am] 


unclassified 
soinextrical 
preclude 
meeting.  Th( 
Officer,  Sail; 
forfurtiier 
or  695-7040. 


Army  Sden^t  Board;  ParUaHy  Cloeed 
MeetkiQ 

In  accordajiice  with  section  10(a)(2)  of 
the  Federal  Aidvisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  tin  Committee:  Army 
Science  BoaM  (ASB). 

Dates  of  meting:  6-7  July  1088. 

Times  of  Meeting: 

0900-1700  hours,  6  July  1968.  Open 

1200-iaOO  liours,  7  July  1988.  Closed 

Mace:  The!  Pentagon,  Washington,  DC. 

Agenda:  TJije  Army  Science  Board's 
Ad  Hoc  Subgroup  on  Threat  of  AIDS  on 
Operational l^ployments  of  Army 
Forces  to  a  'theater  will  be  hosted  by 
the  offices  of^CS  Operations  ft  Hans 
and  theSurgjaon  General  U.S.  Army, 
and  consist  n  testimony  and  informal 


discussions  with  the  medical  and 
laboratory  scientists  and 
epidemiologists.  The  open  portions  of 
the  meeting  are  open  to  the  public.  Any 
person  may  attend,  appear  before  or  file 
statements  with  the  Committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  dosed  portions  of  ^e 
meeting  are  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title 
5,  U.S.C.,  specifically  subparagraph  (1) 
thereof,  and  lltle  5,  U.S.C  Appendix  2. 
subsection  10(d).  The  A^ 
Administrative  Officer,  Sally  Warner, 
may  be  contacted  for  further 
information  at  (202)  605-3039  or  695- 
7046. 

SdyAWaiMT. 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  88-13712  Filed  8-16-88: 8:45  am] 


DEPARTMENT  OF  ENERGY 

Aaeiatant  Secretary  for  hitemationai 
Affaire  and  Eneroy  CmerQendee 

Propoeed  Sul)ee<|uent  Arrangement 

Pursuant  to  section  131  of  ttie  Atmnic 
Eneigy  Act  of  1954,  as  amended  (42 
U.S.C  2180)  notice  is  hereby  given  of  a 
proposed  "subsequent  airangement" 
under  the  Additional  Agreement  for    - 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  die 
European  Atondc  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  AtoQiic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Jaipan 
concerning  Civil  Uses  of  Atomic  Energy, 
as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfen 

RTD/JA(EU)-41,  for  the  transfer  from 
Nukem,  Hanau.  the  Federal  Republic  of 
Germany  to  Japan,  of  18.5  kilograms  of 
uranium  containing  a  maximum  of  4.999 
kilograms  of  uranium-235, 27.02  percent 
enrichment  for  fabrication  of  fiiel  for 
the  JOYO  experimental  breeder  reactor. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangment  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  pubUcation  of  this 
notice. 

For  the  Department  of  Enefgy. 


Date  June  13. 1988. 
Geoise  |.  Bfadloy  ]t„ 

Principal  Deputy  Assistant  Secretaryfor 

International  Affairs  and  Energy 

Emergencies. 

[FR  Doc.  88-13674  Filed  6-16-88;  8:45  am] 
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Propoeed  Subeecyient  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2180)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Japan  conoeming  Civil  Uses  of 
Atomic  ^eigy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  of  die 
following  sale: 

Contract  Number  DB-SC05-S-JA~383, 
for  the  supply  of  3  kilograms  of  uranium 
metal  enriched  to  19.75  percent  in  the 
isotope  uranium-235  to  the-Toshiba 
Corporation,  Japan  for  use  in  laser 
isotope  separation  experiments.  U.S. 
Nuclear  Regulatory  Commission  license 
XSNM2340  has  been  issued  for  export  of 
this  material. - 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  delennineddiat  this 
subsequent  arrangement  wrill  not  be  .  ' 
inimical  to  the  common  defense  and 
security.  .••'*•'. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  puUication  of  this 
notice. 

For  tlw  Department  of  Eneigy. 
Date:  June  13. 1968. 
Geocge  ].  Bcadley,  Jr.. 

Principal  Deputy  Assistant  Secretary  fw 

International  Affairs  and  Energy 

Emergencies. 

[FR  Do&  88-13675  Filed  6-16-88;  8:45  am) 
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Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  \m 
carried  out  under  the  above-mentioned 
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agreement  involves  appnoval  fiar  the 
■upply  of  the  foSowins  material: 

Contract  Number  WC-EU-^Ql.  for  the 
return  of  a  sample  to  the  Central  Bureau 
for  Nuclear  Measurements,  Ged. 
Beigium^containing  4.2  grams  of 
uranium  enriched  to  3.2  percent  In  the 
isotope  uraniura-235,  for  use  as  standard 
reference  material. 

In  accordance  with  section  1^  of  the 
Atomic  Energy  Act  of  1951,  as  amended, 
it  has  been  deterauned  that  this 
subsequent  anaagement  will  aot  be 
inimical  to  the  commoB  defense  and 
security. 

This  snhseqiieni  afraqgement  will 
take  eSiect  no  sooner  than  fi&een  days 
after  the  date  of  piKHfatimt  f^  tKu 
notice. 

For  the  Departmeat  of  ber0. 
Date:)<aieU.UM. 
Geoi|B|.andl.,.^ 

Principal  DepaiyAniMUmtSeenlaryftr 
International  Affain  and  Energf 
Eatergencim. 

(PR  Doc  a8-1387B  Fiiad  t-lfr-aft  ft45  am] 


PropoMd  SubasquantilnaiigMMnt 

INirsMOHt  to  secHoH  181  of  fce  Atomic 
Energy  Aict  of  IflSi.  as  amended  («B 
U.S.C  2ie0)  notice  is  hereby  ^ven  of  a 

under  the  Addilinal  Agrecmeat  for 
Cooperatioa  bedraBi  Ike  Gavui— ml  of 
the  United  Slates  flf  Aaefka  and  die 
Furnprnn  Atniair  riiiigj  P— iiiwly 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Eneigy.  ns  aiindod 

The  subaeqMnt  amageaMMt  to  be 
carried  ONt  under  the  aboifeHnentianed 
agreement  involves  approval  of  the 
following  sale: 

Contract  Number  S-EU-839.  for  the 
sale  of  579.831  grams  of  natnal  nraniinn 
to  the  Compagnie  Genemle  dee  MatitieB 
Nucleaiiea  (COGEMA)  far  Mc  as 
standard  referenoe  ■witeriaL 

In  accordance  with  section  131  of  the 
Atonic  Energy  Act  of  1964.  as  aaicnded. 
it  has  been  determined  thai  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
secnrity. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fHteen  days 
after  die  date  of  pabKcation  of  Ais 
notice. 

For  the  Department  of  Enetgy. 
Date:  Jiizie  13. 1981. 
GMMsaJ.BEadlsy.JC 

Principal  Dapmty  Aaamtamt  Secntaijfor 
Intemalioml  Affain  and  Eaergy 
Emergencies. 

(PR  Doc  88-13677  Filed  6-16-88: 8:4S  am) 


Ihirsuant  to  section  131  of  the  Atonic 
Eneigy  Act  of  1964.  as  amended  (42 
U£LC.  2190)  Botice  is  hereby  |^en  c^  a 
proposed  "sidtaequant  anangemenf 
under  the  adifitionai  Agreement  for 
Cooperatirai  between  rae  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Eoeijy  Ccnnnnnd^ 
(EURATOM)  concerning  Peaceful  Uies 
of  Atomic  Energy,  as  amended. 

Tne  subsequenl  aiiaugeniBnt  to  be 
carried  out  under  tte  above-mentioned 
agreement  involves  ajqvoval  of  the 
following  salr. 

Contract  Nmnber  S-EU-938,  for  the 
sale  of  374.914  grams  of  uranium 
containing  a753  grams  of  iaotope 
uianiam  yT>,  and  S.1M  paiaa  oif 
plutoaium,  to  the  TVaniiiranii— 
Institute.  Karlsruhe,  the  Federal 
Republic  of  Germany,  for  use  as 
standard  reference  material. 
.    In  accordance  adth  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  daterminfiri  that  this 
subsequent  arrangwnent  will  not  be 
inimical  to  the  common  defense  and 
secarily. 

This  subsequent  arrangement  will 
take  effect  ao  saaoer  than  fiftaea  days 
after  He  dateof  pobMotfianof  tUs 
notice. 

For  Ine  uepailncnl  of  cncTQr. 
Date:  )une  13, 1911. 
Geotga  ].  Biadlayj  )r« 

Principal  Deputy  Assistaat  Secretary  for 
latematioaalAffaira  and  Energy 
EuteigentieB. 

IFR  Doc.  88-13878  FOed  8-19-88;  &ffi  am] 
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Pursuant  to  aectioo  131  of  the  AtoBiB 
Eneisy  Ad  of  1964,  as  aaaadsd  ftt 
U.S.C  2100)  notice  is  haieby  given  of  a 
proposed  "subsequent  arrni^nmnnt" 
under  the  Additional  Agneoant  lor 
Cooperation  between  the  Govoament  of 
the  United  States  of  America  and  the 
European  Atoadc  Eneigy  Commanity 
(EURATOM)  concemii^  Peaceful  Uses 
of  Atoodc  Eneisy.  as  aK^snded,  and  die 
Agreement  Cor  Cooperatian  bettseen  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzeriand  concenriqg  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  sufeseqaeut  anaagement  to  ba 
earned  out  under  the  above-mentioned 
agreements  involves  approval  for  the 
foUowiag  vatransfsr 

RTD/aO(EU)-49,  for  the  transfer  of 
106  kilograan  af  llsriie  ^ataniani 
contained  in  12  mixed-oxide  foel 
assemblies  to  Switzerland  for  use  as 


foel  in  the  Brmaa  powoK  lywiari.  Ae 
mixed-foel  assemhiies  «wiU  be  labricated 
by  either  Belgonucleaire,  DesseL. , 
Drfg^um,  or  by  Alkeni,  Hansu.  Oie 
Federal  Republic  of  Germany  bom 
phitoniam  located  at  CDnmV^ 
Geneiale  de  Maucres  rfucleaires 
(OOGEMA),  Le  Hague,  Prance. 

In  accordance  with  secMonlSl  of  4>e 
Atomic  Energy  Act  of  1964.  as  amended, 
it  has  been  determined  dmt  this 
subsequent  anaaigeffient  will  not  be 
inindcal  to  the  common  defense  and . 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  ftfteea  dajrs 
after  the  date  of  publication  of  this 
notice  and  after  fifteen  days  of 
continuous  session  of  the  Congress, 
beginning  the  day  atlier  the  date  on 
whidi  the  reports  required  by  section 
131  of  tiie  Atomic  Eneigy  Act  of  1054.  as 
amended  (42  U5.C  2160)  are  submitted 
to  the  Conagitttee  cm  Foreign  AfhiES  of 
the  House  of  Representatives  and  the 
Committee  on  Forei^Helations  of  the 
Senate.  Tlie  two  time  jieriods  refetred  to 
above  may  ran  concurrently. 


Barthe] 

Date:  June  1%: 
GaooJ. 

Principal  DapatyAmielaalSecimtary  far 
IntenmbmalAjfmBamdSamgy 


(FR  Doc.  ••-UZM  FOad  t-Jt-M;  *tf  aa4 


Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  19IS4,  as  amended  (42 
U.O.C  2196)  noBoe  Is  neiaby  giyen  of  a 
proposed  "siAiseqaeaA  arrangemeiif* 
under  the  Agreement  fbrCoopaiatlan 
t^f^^n  |}|0  Govsmmsnt  'Of  the  United 
States  of  America  and  the  Government 
of  Sansden  eoaoacniiigflMpefttl  Uses  of 
Nuclear  Energy,  and  ud  Agreement  for 
Co<qperation  between  the  Government  of 
the  UUlad  Stales  of  Amrica  and  the 
Govsnnent  of  fapaa  esMsraiag  OvQ 
Uses  of  Alcalde  ftMigy.  as  aanaded. 

The  sabeaqaent  anangeaMBt  to  be 
carried  oat  snder  fte  abwre  leattoned 
agreements  involves  approval  of  the 
Following  retuwfci. 

RTD/)A(SW)-2.  for  the  tranfer  of  9 
spent  fmA  sagmeals  onalaiain|  2j097 
kilopanM  of  vaaiaia  aaridwd  to  242 
pefcoM  in  tiw  iBatqye  araniuai-23S.  and 
13  grasM  of  phtanhisi  fcan  Swadsn  to 
Japan,  nese  aufBanls  are  facing 
returned  foHoariqg  power  nunp  testing 
in  Sweden. 

la  accoHlaMe  wMi  sactiaB  lU  of  the 
Atomic  Eneigy  Act  flf  1861  as  aaModed, 
it  has  been  determined  that  diis.-,.      .. 


FaterivtoiMwr/AfiqiL  m^mUMSO^  psiev.  HT/ MntifM 


subsequent  Arrangement  will  not  be 
inimical  to  ikk  common  defense  and 
security 

This  subsequent  arrangement  will 
take  effect  nbi  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  DepkrtnenI  of  Bnefgy. 

Date:  June  iai96S. 
GMigB|.Btad^.Jr^ 
Principal  De/My  Auittant  Secretary  for 
Inlemationi  Affdin  and  Energy  Emergencies. 
(PR  Doc  as-lf^l  Filed  tt-ie-88: 8:4S  am) 
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AOmcv:  U.8|.  [Department  of  Energy. 
;Notl 


On  )anuaiii^22. 1968,  the  Department 
of  Energy  (DQE)  issued  a  Notice  of 
Intent  (53  Fit  1821)  to  prepare  an 
Environmenul  Impact  Statement  (EIS) 
for  the  SupeMonducting  Super  Collider 
(SSC)  and  to  conduct  scoping  meetings 
in  the  vicinilw  of  each  of  the  seven  sites 
identified  Of^  ^le  Best  Qualified  List 


Both  oral 
comments 
received  d 
These 
by  DOB 
Which  ia 
public  n 


lents  and  written 
the  scope  of  the  EIS  were 

the  scoping  period. 

B  are  being  considered 

ring  the  dtaflEliSi 
uled  to  be  available  for 
and  comment  in  August 


198& 

A  mailing  {list  of  over  11,000 
individuals,  ttganizations  and  other 
agencies  ha^  peen  devdoped  for  the 
SSC  Eia  The  draft  EIS,  exchiduw 
appendices,  will  be  approximately  350 
pages  long.  m>pendices  to  the  draft  EIS 
will  be  incluned  in  a  separate  volume 
expectfsd  to  be  in  excess  of  4,000  pag^s. 
In  order  to  pfpvide  the  pertinent 
environmenul  information  to  as  many 
persons  as  rrasonably  possible,  it  is  the 
DOE'S  intent  ^o  distribute  the  draft  EIS 
and  appendnes  to  other  Federal 
Agencies  wi^  i  |urisdiction  by  law  or 
with  speciah  xpertise  and  to  any 
appropriate  f  sderaL  state  or  local 
envinmiaietiu  t  rqgulatory  agency.  The 
DOE  also  w^  pran^muluSileoopIegof 
thedteftEBl  indappendDc^tdaadiDf 
the  DOE  pubic  readinig  rociins  .and 
commwiity  Bbraries  identified  tn  the 
January  22, 1M8,  Notice  of  latent  A 
copy  of  tiie  draft  EIS  without  the 
appenitfoes  will  be  provided  to  all  other 
parties  on  tht  maiUng  Ust    '       . 

In  aococdai  ice  with  1 1502.18  ((4  of  the 
Coundlum  Bivironmental  Quality 
Regulatiohs  Ifbr  knplementittg  the 
National  Enytronmental  Policy  Act  the 
Department  H  fill  fiimish  a  copy  of  tiie 


appendices  to  any  person,  organization 
or  agency  submitting  a  written  request 
for  the  additional  document  Sudi 
requests  should  be  submitted  as  soon  as 
possible  after  receipt  and  consideration 
of  the  information  contained  in  the  EIS. 
Requests  for  die  appendices  should  be 
submitted  to:  Dr.  Wihnot  Hess, 
Chairman,  SSC  Site  Task  Force,  ER-65, 
GTN,  Office  of  Eneigy  Research,  U.S. 
Department  of  Energy,  Washington,  DC 
20545. 

Dated  this  10th  day  of  June  1988.  in 
Washington.  DC 

Bmasl  C  Bayaaid,  m. 

AsaislaMStiaretary,  Bnvimpment.  Safety  and 
HeaHh.  *     \ 

(FR  Doc  ah^lSTK  Filed  ^Vi-ttSi  9M  am| 


kitanl  to  Aarard  a  Qrant  Agraamant  to 
Enargy  Educatfon  Sarvlcaa,  Inc. 

AQCNCV:  U.S.  Department  of  Energy 
(DOE). 

action:  The  U.S.  DOE  announces  that 
pursuant  to  10  CFR  60a7(b).  it  is 
restricting  eligibility  for  award  of  grant 
number  D&4'G01-88CE10450  for  the 
NEED  Project 


t.  The  U.S.  DOE  Office  of  State 
and  Local  Assistance  Programs,  Energy 
Manageihent  and  Extension  Branch,  is 
preparing  a  request  to  fund  a  proposal 
submitted  by  Energy  Education 
Services,  Inc.  The  vlK>rk  to  be  performed 
consists  of  the  devekyment  and 
delivery  of  three  NEED  Leadership 
Ttaining  Workshops  during  the  summer 
of  1988.  The  woricshops  will  provide 
information  on  a  variety  of  energy 
issues  and  topics.  The  sessions  will  be 
part  of  an  overall  effort  to  provide 
training  and  supporting  materials  on 
how  to  develop  NEED/energy  education 
networking  activities.  Tlie  attendees  will 
learn  how  to  utilize  existing 
communications  systems,  to  secure 
program  funds  and  develop  a  statewide 
newsletter. 

BJOmuTK  Award  of  this  effort  is 
restrictjsd  to  Energy  Education  Services, 
Inc.  (NNED  Project)  because  of  its 
exclusive  capability  demonstrated  by  its 
ownhighly  specialized  netWoik  Of  state 
and  k)Cal  NEED  coordinators  in  28    ' 
states  and  terHlories.  Hie  proposed  '  ' . 
grantee  has  seven  years  of  experience  in 
organiang  coordinating  and 
implementing  a  sucoMiluI  nationally- 
recognized  program  for  energy 
education  and  community  conservation 
activities.  The  term  of  this  grant  will  be 
fiyeinonths. 

ffOR  MMTMM  INraMHATION  CONTACT: 

Rosemarle  R  Marshall,  MA-453.2,  U.S. 


DOE,  Office  of  ftticurement  Operations, 

1000  Independence  Avenue  SW., 

Washington,  DC  20585. 

Thonus  S.  Kaais, 

Director,  Contract  Operationa  Division  "6". 

Office  of  Procurement  Operations. 

(FR  Doc  88-13888  Filed  6-1IMI8: 8:45  ami 
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PURPOSE:  The  United  States 
Department  of  Energy,  Office  of 
Conservation  and  Renewable  Ei»rgy. 
Office  of  Buildings  and  Community 
Systems  is  entering  into  a  competitive 
grant  program  taencourage  the 
development  of  technically  advanced 
and  innovative  District  Heating  and 
Cooling  (DHC)  systems. 

BACKGROUND:  The  U.S.  Department 
of  Energy  (DOE)  is  interested  in 
promoting  the  performance  of  research 
aimed  at  reducing  costs  and  improving 
the  efficiency  of  District  Heating  and 
Cooling  (DHC)  systems.  Hie  Detriment 
is  interested  in  research  relating  to  DHC 
components  and  systems,  and  die  - 
rehabilitation  of  older  district  heat 
systems. 

For  purposes  of  the  forthcoming 
solicitation.  District  Heating  and 
Cooling  (DHC)  is  a  term  used  to 
describiB  the  delivery  of  heating  and 
cooling  energy  to  multiply  building 
structures  via  a  common  distribution 
system.  DHC  energy  is  produced  in  one 
or  more  centralized  facilities,  often  as 
part  of  simultaneous  electricity 
production  in  a  process  known  as 
cogeneration. 

The  purpose  of  this  solicitation  will  be 
to  solicit  research  in  any  of  the 
following  phases  of  development:  Basic 
and  applied  research;  eiqiloratory 
development  technology  development: 
or  engineering  development  Topical 
areas  of  research  interest  include  but 
are  not  liinited  to;  District  Cooling 
(cooling  eiiero^  prodijction,  distribution, 
storage);  District  Heating  and  Cooling 
(advanced  transmission  techniques, 
energy  loss  reduction,  pipii\g  and 
cbmpaAents.  low  temperature  systems); 
Renovation  of  Existing  Systems  (in  place 
retrofitting  techniques,.conyer8ion  of 
steam  syttl^nb  to  hot  water;  end-user 
refiirbimment);  and  Novel  Concepts 
(chemical  energy  transfer,  advanced 
cogeneration  systems,  simultaneous 
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beating  and  cooling).  Seseareh  is  to  be 
completed  in  24  mondis. 

Up  to  6  awards  for  feseuch  are 
expected  to  be  made  in  Late  1988  or 
early  1989.  Up  to  S300JOOO  wOl  be 
allocated  for  this  praigraiii. 

Eligibility:  Any  piib&:  or  private 
entity  may  respond  to  tliis  solicitation. 

It  is  anticipated  that  a  formal 
solicitation  will  be  issued  in  late  June  of 
1988.  Written  request  fior  copies  of  this 
solicitation  should  be  sent  to:  U.S. 
Department  of  Energy,  Office  of 
Procurement  Operations,  Forrestal 
Building,  Room  l)-005, 1000 
Independence  Avenue  SW., 
Washington,  DC  20685,  Attn:  Docnnent 
Control  Specialist.  MA-4S1.1. 
Thomas  Su  Keaft. 

Director.  ContmctOpenUitmtDivisieit  "B". 
Office  ofProomviaeat  Operations. 
|FR  Doc.  BB-13679  Filed  ft-lft-aS:  «:4S  an] 


EcoMHnic  Regulatory  Administratioii 

Proposed  Consent  Order  WRh  AndKM- 
GmoNiw  Cofp.  and  Cwial  Refining  Co. 

AOCWCV:  Ecoaonac  Kegabtnty 
Administration.  DOE. 

ACTION:  Notice  of  proposed  consent 
order  and  opportnnity  for  puMic 
cominent. 

SUMMMlv:  The  Bcoaomic  Regaiatary 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  anooiraoes  a  proposed 
Consent  Order  wilh  Aaduv  Grsoliiie 
CorporatioB.  inchding  its  wfao^y  owned 
subsidiary,  Canal  Re&nig  Company, 
(Anchor)  for  a  mairinMim  aoMMint  of  $30 
millioa.  The  itrttlrawnt  reqaires  Aacbor 
to  pay  a  mimmun  of  tS  saiiliDn  phis 
interest  as  well  as  specified 
percentages  of  its  anmial  ad^aatad  net 
income  for  the  next  four  oonsecutive 
fiscal  years  be^nning  May  1.  IflflA  The 
percentage  of  its  aM"***  adjusted  net 
income  which  Aachor  must  pay  raages 
up  to  50%  of  all  adjasted  net  inooaie  in 
excess  of  $5  auUion. 

oATc:  July  la.  ins. 


FOR  nmniEii  mpoihmtmm  contact: 
Economic  Regulatory  Administration, 
Department  of  Energy,  ItJOO 
Independence  Avenae,  SW.,  RG-30. 
Washington.  DC.  (202)  58&-«g00. 
SUPPLEMENTimy  informatiom: 
I.  introductioD  ' 

IL  ResokitiQa  of  Regulatory  Issues 

A.  Areas  of  Diq)ute 

B.  Oetennfaiation  of  Maximum  liability 

III.  Detenniiration  of  Renonabie  Settlement 

Amount 

IV.  l^nas  and  Conditiom  of  Ae  Consent 

Older 


During  die  period  from  Ai^ust  19, 
1973,  fliroiigh  January  27.  ISBl.  Aocihor 
"was  a  refiner  engaged  in,  inter  alia,  the 
business  of  purchasing  and  refina^ 
crude  oil,  exlractii\g  and  fractjoaatiog 
natural  gas  liquids,  recoverii^ 
condensate  from  natural  gas.  and  selling 
the  condensate  and  refined  petroleuBi 
products  wluch  resulted  from  those 
operations. 

ERA  conducted  audits  of  Anchor 
Gasoline  Corporation's  cowqiliaiice  with 
the  federal  petroleum  price  and 
allocation  regulations.  The  audits 
resulted  in  the  issoaace  of  two  I¥oposed 
Remedial  Orders  (PRO). 

Ihe  first  PRa  issaed  to  Anchor's 
wholly  owned  subsidiary,  Caaal 
Refining  Company  (Canal)  on  April  Ifl, 

1985,  resulted  in  the  issuance  of  a 
Remedial  Order  (RO)  to  Canal  by  the 
Office  of  Heatings  and  Appeals  (OHA), 
Canal  Refining  Company,  \A  DG£ 

1 83,023  (1986).  whidi  was  affirmed  en 
appeal  to  the  Federal  Energy  R^ulatory 
Commiseion  {FGRC)  on  December  90. 

1986.  Canal  Refining  Caaapany,  37  FBRC 
1 61.329  (1966).  The  RO  fosnd  that, 
beginning  in  fidy  1960  and  ending  in 
January  1981.  Canal  received  excess 
revenues  in  sales  of  its  month^ 
inventory  of  old  oil  to  a  crude  oO 
resefler.  in  die  form  of  substanfial 
bdow-maritet  discounts  on  purchases  of 
identical  -volumes  of  stripper-certified 
crude  oil  from  the  same  reseller.  Canal 
has  appealed  die  RO  to  die  United 
States  District  Coait  for  the  Nordiem 
District  of  Oldahoma.  Canal  Ref.  Co.  v. 
U.S.  DepL  of  Energy,  C-A.  87-C^9*-B 
(N.D.  OMa.);  and  United  States  v.  Caaal 
Ref  CO..-CA.  87-C-14S-E  [NJ3.  Okla.). 

The  second  PRO.  which  was  issued  to 
Anchor,  the  parent,  on  August  26. 1988. 
is  now  peniftag  before  OHA  and  alleges 
that  Andhor  oveiiiiarged  its  customers 
in  sales  of  gasoGne.  No.  2  £^Ilate  and 
general  refinery  products  durii^  die 
period  Septembo'  1973  throi^  January 
27. 1981,  and  in  sales  of  condensate 
during  the  period  September  1973 
throi^  Jnty  1976. 

bi  me  lengi^  negotiation  process 
leading  to  the  proposed  setdement,  ERA 
carefiffly  analyzed  the  residts  of  the 
audits,  the  nature  of  die  alleged 
regulatory  violatians.  but.  most 
importantly,  the  substantially  impaired 
financial  condition  of  Andior  and, 
therefore,  its  fimited  ability  to  pay  aas 
judgment  whidi  ndght  be  rendered  at 
the  end  of  leiigtfay  and  complex 
enforcement  proceedings. 

The  setdement  calls  ror  Anchor  to  pay 
a  maximum  of  $30  milUon.  Anchor  is 
reqwied  to  make  ninhnani  payments 
totalling  $9  million,  phis  interest  en 


those  payments,  as  wen  as  specific 
percentages  of  its  adjosted  net  income 
for  the  next  four  consecutive  fiscal  years 
beginning  May  1, 1969.  in  setdement  of 
its  potential  Hability  for  violadons  of 
DOE  regidations. 

n.  Resolution  of  Bagulatoiy  Issuss 

A.  Areas  of  Dispute 

The  disputes  resolved  by  the  Consent 
Order  include  die  alleged  inpraper  sales 
by  Anchor  of  gasofine.  No.  2  disHlIate. 
and  general  refinery  products,  in 
violation  of  the  price  regoladonB  set 
forth  in  19  CHI  Part  212.  Sabpaits  E  and 
K.  addressed  in  the  PRO  issued  to 
Anchor  on  August  26, 1996.  T%e  Consent 
Order  also  resolves  those  «ti«yntpa 
arising  from  the  RO  issned  by  OHA  on 
May  a,  1996.  to  Canal  as  afSnaad  hy  the 
FERC.  finding  diat  Canal  chaiged 
unlawnu  prices  in  seven  sales  of  uuue 
ofl  in  vtoiatioB  of  19  CFR  2tt.1CI(b)  and 
212.10(a).  The  prsposed  Gonseat  Order 
would  resolve  Ihe  ntO,  die  RO  and  any 
oflier  reawiniBg  areas  of  disputt  wifli 
Anchor  and  Cnd. 

R.  Determination  rfMtncimua  LitdtUity 


ERAcakalatodfliei 
for  which  Aacharad^  he  liable  as  a 
teswt  of  the  vkdalnas  aBeged  In  die 
August  99, 1999  PRO.  now  peacUng 
before  OHA.  BRA  diteiaihied  dris 
amoust  by  oalcalatiBg  the  lepdatofy 
pricing  iaipaet  of  Aadhoi's  aBeged 
improper  calcalatioii  of  its  shrinlnge 
costs,  product  costs,  non-product  costs, 
and  equal  appKcadon  recoveries.  Vue 
principal  anionnt  of  flie  lesiullng  alleged 
oven^iges  is  $6,994,405  (exciuifing 
equal  appncation  recoveries)  pins 
interest. Tne  inaxunm  total  potential 
liability  is  approximately  $21  miHiuii. 
indnding  uiteresl. 

nie  proposed  settlement  also  resolves 
the  matters  at  issue  in  the  RO  issned  to 
CansL  That  RO,  and  the  ntO  upon 
which  it  was  based»  alleged  that  during 
the  period  Jtdy  1, 1990,  throapi  January 
27, 1981,  Canal  receved  fflegal  revenue 
by  reselling  erode  oil  at  prices  in  excess 
of  those  permitted  by  apqrticable 
petroleum  price  regulatians.  The  RO 
finds  that  Canal  received  iOegal 
revenaes  totalfing  $13.5  nriRicn.  plus 
interest  in  the  amount  of  approximately 
$19.5  ndfion,  for  a  total  of  $33  milKon. 

Thns,  die  total  potendal  maximum 
liability  of  Anchor  is  s^ipnndaiatc^  $54 
million. 

m.  Determinatiaa  af  Raaaoasiiia 
SsXasswdAasonat 

ERA  does  ot  propose  to  setde  based 
on  the  litigation  risK  vetoes  of  die  case. 
In  determining  a  reasonable  setdement 
amount  for  the  allegations  of  regulatoiy 
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vidatKHU  dismissed  above.  ERA 
reviewed  aevMal  fackn.  The  most 
significant  fiiMDr  in  atriviog  at  this 
proposed  settl^iBeiil  was  ERA's 
consideratioBi  ^  the  current  and 
proiected  eco^ilDBUc  condition  of  Anchor. 
Anchor  aaadel  Available  to  ERA 
extensive  finucial  information, 
including  fina|ncial  statements,  tax 
returns,  valuation  reports  reflecting 
Anchor's  net  Mset  values,  both  on  a 
going-coocenj  |ud  a  liquidation  basis, 
and  extensiv^  Underljring  documents  on 
which  the  repdrts,  returns  and 
statements  were  based.  As  a  result  of 
this  review,  itj  t>ecame  apparent  to  ERA 
that  Anchor  would  not  be  capable  of 
satisfying  a  jiM^nent  in  an  amount 
approaching  ffe  potential  imnfimnm 
liability  allegdl  by  ERA.  ERA  also 
considered  that  a  judgment  in  DOE's 
favor,  even  if  obtained,  would  be  a 
multiple  of  Amor's  consolidated  net 
worth,  yet  th^  j^judgment  liabUity  might 
well  be  suboi^ate  to  future  secured 
lenders. 

Consideration  of  all  the  foregoing 
factors  led  EIpV  to  the  conclusion  that 
this  settlement  is  the  best  method  for 
ERA  to  realiz^  any  sulMtantial  recovery 
in  diis  case.  q4sed  on  all  these 
constderatioiM    die  financial  condition 
of  Anchor,  tfat  number  and  complexity 
of  the  legal  aQd  factual  issues,  the  time 
and  expense  ftquired  for  the 
government  t<>|  fully  litigate  every  issue 
in  order  to  objtain  any  recovery,  and  the 
low  potential  (or  any  significant 
recovery  with  litigation  success — ^ERA 
concluded  tha^  the  resolution  of  these 
matters  for  th|a  amounts  prescribed  in 
die  propoeed  IConsent  Ordw  is  an 
appropriate  settlement  and  is  in  the 
public  intereat 

IV.  Tenns  and  Conditions  of  the  Consent 
Order 

Hie  Consei^t  Order  provides  that 
Anchor  will  nay  a  maximum  of  $30 
million.  Andn'  will  make  minimum 
payments  of  not  less  than  $B  million.  An 
initial  payment  of  $5  million  will  be 
made  within  ifn  (10)  days  of  the 
effective  datej  of  the  Consent  Order. 
Further  schedded  payments  of  $2 
million  and  $^  million  will  be  due  on 
October  1, 1906,  and  September  1, 1990, 
respectively,  with  interest  set  at  8.67% 
per  annum,  Additionally,  a  minimum 
partidpatian  payment  of  $1.25  million 
will  be  paid,  pip  later  than  September  1, 
1904.  FoUowi^  die  first  payment  to 
DOE,  ERA  willpetition  OHA  to 
implement  SMaal  Refund  Procedures 
under  the  projifisiotts  of  Subpart  V  of  the 
regulations  * 


ERAIm 
pureaairt  lo  Ihe  ( 


In  addition  to  the  foregoing  minimum 
payments.  Andior  is  ob^ted  to  pay 
the  DOE  oertafai  percentages  of  its 
adjusted  net  income.  The  percentages  of 
Anchor's  adjusted  net  income  whidi 
must  be  paid  to  the  DOE  on  an  annual 
basis  range  from  12^%  for  adjusted  net 
income  between  $1.5  million  and  $2 
million  to  50%  for  all  amounts  of 
adjusted  net  income  including  and  in 
excess  of  $5  million. 

The  agreement  further  provides  that 
Anchor  shall  pay  50%  of  cash  receipts  or 
cash  values  received  from  sales  of 
property,  plant  and  equipment  which,  in 
the  aggregate,  exceed  $1.25  miUion. 

The  agreement  provides  for  a  limit  on 
Anchor's  principal  payment  obligations 
to  the  DOE  in  the  amoont  of  $30  million. 

SubmJBsiDn  of  Wiittse  CoeaaaenU 

The  proposed  Consent  Order  cannot 
be  made  effective  until  die  conclusion  of 
the  public  review  process,  of  which  this 
Notice  is  a  part. 

Interested  parties  are  invited  to 
submit  written  comments  concerning 
this  proposed  Consent  Order  to:  Andior 
Consent  Order  Comments.  RG-30. 
Economic  Regulatory  Administration, 
1000  Independence  Avenue  SW., 
Washington.  DC  20585.  DOE  will  hold  a 
public  hearing  on  this  proposed  Consent 
Order  beginning  at  10M)«jn.  on  July  18, 
1968,  in  Room  GB-oee  at  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  All  comments 
received  by  the  thirtieth  day  following 
publication  of  this  Notice  in  the  Fadenl 
Reyster,  and  aU  statements  made  at  the 
hearing,  will  be  considered  befme 
determining  whether  to  adopt  the 
proposed  Consent  Order  as  a  final 
Order. 

Any  modifications  of  the  proposed 
Consent  Order  which  significantly  alter 
its  terms  or  impact  will  be  published  for 
additional  comment.  If,  after  considering 
the  comments  it  has  received,  ERA 
determines  to  issue  the  proposed 
Consent  Order  as  a  final  (Mer,  the 
proposed  Order  will  be  made  final  and 
effective  by  publication  of  a  Notice  in 
the  Federri  Re^ster. 

Any  information  or  data  considered 
confidential  by  the  person  submitting  it 
must  be  identified  as  such  in  accordance 
with  the  provision  of  10  CFR  205.9(f). 


iMoed  fai  Wathkigton,  DC  on  June  10, 1968. 
riimriliirL.  vn( 


•OK  of  each  paynent  made 
Order  to  crude  oil 


vioialMiM  far  dicMbulioa  by  OHA  la  accaidance 
with  the  provMiMH  of  the  Filial  Settlemeot 
Agreement  m  the  Stiytper  Well  caw  In  re.  The 
Depot  tmumi  aftnergy  :>ti  ipper  Well  Exemption 
£it«aAM>.MJDLl.37S(D  Kaa)  ERAhaa 
deteraHiwd  to  petMioa  the  OHA  lo  ■utule  Sobpart 
V  proceediugB  lo  distribute  the  temauung  40%  of  the 
payment!  made  (o  purcha»er«  of  Anchor's  refined 
petroleiMn  products  who  may  have  been  harmed 


Deputy  Admittistiatar.  Economic  Regulatory 
Admiaiatratiott. 

Consent  Order  With  Anchor  Gasoline 
Corporation 

/.  Introduction 

101.    This  Consent  Order  is  entered 
into  between  Anchor  Gasoline 
Corporation  ("Anchor^  and  the 
Economic  Regulatory  Administration 
("ERA")  of  the  United  States 
Department  of  Energy  C1X3E"^  Except 
as  specifically  excluded  herein,  this 
Consent  Order  settles  and  finally 
resolves  all  pending  and  potential  civil 
and  administrative  disputes,  claims  and 
causes  of  action  between  DOE  and 
Anchor  arising  out  of  the  Federal 
Petrolenm  Price  and  Allocation 
Regulations  administered  and  enforced 
by  DOE  and  its  predecessor  agencies 
during  the  period  August  19, 1973 
through  January  27, 1981  (all  matters 
settled  and  resolved  by  this  Consent 
Order  are  referred  to  hereinafter  as  "the 
matters  covered  by  this  Consent 
Order").  The  matters  covered  by  this 
Consent  Order  include,  but  are  not 
limited  to,  (i)  a  Proposed  Remedial 
Order  ("PRO")  issued  by  ERA  to  Anchor 
on  August  28, 1986,  (ii)  a  Remedial  Order 
("RO")  issued  by  the  Office  of  Hearings 
and  Appeals  ("OHA")  to  Canal  Refining 
Company  ("Canal")  dated  May  8, 1988, 
and  affirmed  on  appeal  by  the  Federal 
Energy  Regulatory  Commission 
("FERC")  on  December  3a  1966,  Canal 
Refining  Company.  14  DOE  \  83A23 
(1986),  afTd  37  FERC  \  61,329  (1966),  and 
(iii)  Canal  Ref.  Co.  v.  US.  DepL  of 
Energy.  C.A.  87-C-294^  (N.D.  OUa.), 
and  U.SA.  v.  Canal  Ref  Co..  CA.  87-C- 
145-E  (NJ).  Okla.).  The  PRO  issued  to 
Anchor  alleges  that  Anchor  overcharged 
its  customers  in  sales  of  gasoline.  No.  2 
distillate,  and  general  refinery  products 
in  violation  of  the  price  regulations  set 
forth  in  10  CFR  Part  212,  Subparts  E  and 
K,  during  the  period  from  September 
1973  through  October  19Sa  and  in  sales 
of  crude  oil  condensate  in  violation  of 
the  price  regulations  set  forth  in  10  CFR 
Part  212,  Subpart  D,  during  the  period 
September  1973  diou^  July  1978.  The 
RO  issued  to  Canal  as  affirmed  finds 
that  Canal  charged  unlawful  prices  in 
seven  transactions  during  the  period 
from  )uly  1, 1980  through  January  27, 
1981,  in  violation  of  10  CFR  212 183(b) 
and  212.10(a) 

//  Junsdtctioa,  Regulatory  Authority 
and  Definitions 

201     This  Consent  Order  is  entered 
into  by  DOE  pursuant  to  the  authority 


22896 
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conferred  upon  DQE  by  sections  301  and 
503  of  the  Department  of  Energy 
Organization  Act  ("DOE  Act").  42  U.S.C. 
7151  and  7i93;  Executive  Order  No. 
120009, 42  FR  46267  {September  15. 
1977);  Executive  Order  No.  12028. 43  FR 
4957  (February  7. 1978);  and  10  CFR 
205.199). 

202.  ERA  was  created  by  section  206 
of  the  DOE  Act.  42  U.S.C  7136.  In 
Delegation  Order  No.  0204-4.  the 
Secretary  of  Energy  delegated  the 
responsibility  for  administration  of  the 
Federal  Petroleum  Price  and  Allocation 
Regulations,  including  authority  to  enter 
into  consent  orders  on  behalf  of  DOE  to 
tiie  Administi-ator  of  the  ERA.  Authority 
to  enter  into  this  Consent  Order  on 
behalf  of  the  DOE  has  been 
appropriately  delegated  to  the  agency 
official  executing  this  Consent  Order. 

203.  For  purposes  of  this  Consent 
Order 

(a)  "DOE"  means  the  ERA.  the  Cost  of 
Living  Council,  the  Federal  Energy 
Office,  the  Federal  Energy 
Administration,  tiie  Department  of 
Energy  and  any  predecessor  or     , 
successor  agencies. 

(b)  "Federal  Petroleum  Price  and 
Allocation  Regulations"  means  all 
statutory  requirements  and 
administrative  regulations  regarding  the 
pricing  and  allocation  of  crude  oil, 
refined  petroleum  products,  and  residual 
fuel  oil  including  the  entitlements  and 
mandatory  oil  import  programs, 
administered  by  DOE.  For  purposes  (rf 
this  Consent  Order,  the  Federal 
Petroleum  Price  and  Allocation 
Regulations  include  (without  limitation) 
all  pricing,  allocation,  reporting, 
certification  and  recordkeeping 
requirements  imposed  by  or  under  The 
Economic  Stabilization  Act  of  1970,  the 
Emergency  Petroleum  Allocation  Act  of 
1973,  the  Federal  Energy  Administration 
Act  of  1974,  and  any  amendments  to 
those  acts;  Presidential  Proclamation 
3279:  all  applicable  IX)E  regulations 
codified  in  6  CFR  Parts  130, 140  and  150 
and  in  10  CFR  Parts  205, 2ia  211. 212 
and  213;  and  rules,  rulings,  guidelines, 
mterpretations,  clarifications,  manuals, 
decisions,  orders,  notices,  forms, 
subpoenas  and  other  pronouncements 
issued  or  made  by  DOE  under  or  with 
respect  to  such  statutes  or  regulations. 

(c)  "Anchor"  means  (1)  individually 
and  collectively  Anchor  GasoHne 
Corporation  and  all  of  its  subsidiaries 
and  affiliates  thereof  including  its 
wholly  owned  subsidiary  Canal  Refining 
Company  and  the  successors  of  each 
thereof,  (2)  ail  of  Anchor's  petroleum 
relatted  assets  and  activities  as  refiner 
producer  operatoc  working  mterest  or 
royalty  interest  owner  reseller  retailer 
and  natural  gas  processor  (J)  all  non 
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petroleum  assets  and  aetivkies  and 
entities,  and  (4)  the  directors,  ofiicers. 
partners,  stockholders. -agents, 
repesentatives  and  employees  of  eadi 
thereof. 

(d)  "The  period  covered  by  this 
Consent  Order"  means  the  period  from 
August  19. 1973.  through  Januuary  27, 
1981. 

(e)  Other  terms  used  herein  have  the 
same  meaning  as  in  the  Federal 
Petroleum  Price  and  Allocation 
Regulations,  unless  the  context  indicates 
otherwise. 

///.  Facts  and  Determinations 

The  stipulated  facts  and 
determinations  \ipon  which  this  Consent 
Order  is  based  are  as  follows: 

301.  During  the  period  covered  by 
this  Consent  Order,  Anchor  was  a 
"refiner"  as  that  term  was  defined  in  the 
Federal  Petroleum  Price  and  Allocation 
Regulations  and  was  subject  to  the 
jurisdiction  of  the  DOE  Through  its 
subsidiaries.  Anchor  was  a  corporation 
engaged  in.  inter  alia,  the  business  of 
purchasing  and  refining  crude  oil. 
extracting  and  fractionating  natujtil  gas 
liquids,  recovering  condensate  from 
natural  gas,  and  selling  the  condensate 
and  refined  petroleum  products  which 
resulted  from  those  operations. 

302.  During  the  period  covered  by  this 
Consent  Order,  Canal  owned  and 
operated  a  refinery  and  was  therefore  a 
"refiner  of  crude  ml"  as  that  term  was 
defined  at  10  CFR  211.62. 

303.  During  the  period  covered  by  this 
Consent  Order,  Anchor  was  required  to 
submit  Refiner's  Monthly  Reports  under 
the  Mandatory  Petideum  Price 
Regulations.  10  CFR  Part  212.  pursuant 
to  10  CFR  212.126. 

304.  ERA  conducted  an  audit  to 
determine  Anchor's  compliance  with  the 
Federal  Petroleum  Price  and  Allocation 
Regulations  during  the  period  covered 
by  this  Consent  Order.  The  audit 
resulted  in  the  issuance  of  a  PRO  to 
Anchor  which  is  pending  in 
administrative  litigation  before  OHA 
(Case  No.  KRQ-03330).  As  of  the  date  of 
signing  this  Consent  Order.  OHA  has 
neither  affirmed  nor  dismissed  ERA'S 
allegations  of  regulatory  violations  by 
Andior. 

305.  ERA  conducted  an  audit  to 
determine  Canal's  compliance  with  the 
Federal  Petroleum  Price  and  Allocation 
Regulations  during  the  period  covered 
by  this  Consent  C^er.  llie  aiKJbt 
resulted  in  the  issuance  of  a  mO  and  an 
RO  to  Canal,  which  was  affirmed  on 
appeal  to  tiie  FERC  on  December  30. 
1988.  Canal  Refining  Company  14  DOE 
1  83.(tt3  (1986),  afpd  37  FERC  1 61.329 
(1986)  Canal  appealed  that  FERC  order 
to  the  United  States  Distnot  Court  for 


the  Northern  District  of  CMdahoma.  306. 
Anchor  denres  to  settle  all  civil  liability 
claims  between  itself  and  the  ERA 
concerning  tlie  matters  covered  by  this 
Consent  Order  rather  than  incur  tiie 
time,  expense,  and  inconvenience  of 
further  administrative  or  judicial 
IMt>ceedings  relating  thereto.  Moreover. 
Anchor  asserts  that  if  HIA  were  to 
prevail  on  aU  or  even  a  substantial  part 
of  its  contentions.  Anchor  would  be 
forced  to  liquidate  its  assets  to  pay  even 
a  portion  of  the  refund  required. 
Similarly,  the  ERA  has  determined  that 
it  is  in  Ae  best  interest  of  the 
government  and  the  general  public  to 
conclude  the  protracted  enforcement 
proceedings  concerning  the  matters 
covered  by  this  Consent  Order  by 
means  of  this  Consent  Order.  Therefore, 
in  consideration  of  the  foregoing,  and  in 
order  to  resolve  their  differences 
regarding  the  matters  at  issue.  Anchor 
and  the  ERA  a^ree  to  the  terms  and 
conditions  contained  herein. 

rv.  Terms  and  Conditions 

401.  In  full  and  final  settlement  of  all 
matters  covered  by  this  Consent  Order, 
and  in  lieu  of  all  other  remedies  which 
have  been  or  might  be  sought  by  the 
DOE  against  Anchor  for  such  mattera 
under  10  CFR  205.190)  or  otherwise. 
Anchor  agrees  to  pay  to  DOE  not  less 
than  nine  millioD  dollars  ($e.00a000)  in 
the  manner  specified  in  the  paragraphs 
below.  Payments  shall  be  by  wire 
transfer,  purauant  to  directions  to  be 
provided  in  a  timely  manner  to  Anchor 
by  DOE 

402.  Scheduled  Payments.  Payment  of 
$7.75  million  shall  be  made  fay  Anchor  to 
the  DC^  or  its  designee  as  foUows: 

a.  Dates  Due. 

(i)  Five  million  dollars  ($5,000,000) 
witliin  ten  (10)  days  of  tiie  effective  date 
of  this  Conswat  Order 

(ii)  Two  million  dollara  ($2,000,000)  on 
or  before  October  1. 1980.  plus  interest, 
at  the  rate  of  8.67%  oer  annum,  on  the 
unpaid  balance  of  the  two  milion  dollara 
($2,000,00(4  accrued  from  the  effective 
date  of  this  Q>n8ent  Order:  and 

(iii)  Seven  hundred  and  fifty  thousand 
dollars  ($750,000)  on  or  before 
September  1,  I9ea  plus  interest,  at  the 
rate  of  6.67%  per  annum,  on  the  unpaid 
balance  of  the  seven  hundred  and  fifty 
thousand  dollan  ($7Sa000)  accrued 
from  the  effective  date  of  this  Consent 
Order 

h  Interest  on  Unpaid  Balance 
Without  limiting  any  other  remedy 
mterest  shall  accrue  on  any  balance  of 
any  of  the  scheduled  payments  specified 
in  paragraph  402(a)  unpaid  after  the 
payment  dat&specified  at  the  rate  of 
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accelerated  payment 

403(a).    Pal^cipaUon  Payments.  In 
addition  to  thiiScheduled  I^yments 
ij  paragraph  4(B(a), 
!  partidpation 
■  "Partidpation 
!  paid,  as  required  by 
1  below,  by  Andior 
-1.1980.1981. 


provided  for 
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payments 
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1982  and  1983;  jaadi  of  such  dates  being 
denominated  k  ti^alculation  Date".  Each 
of  the  ParticMi  ition  Payments  shall 
consist  of  an  ai  nount  equal  to  Andior's 
Adjusted  Net! ncome  (as  defined  in 
paragraph  40Mb)  and  Exhibits  thereto) 
for  the  fiscal  ytar  endiqg  on  the 
preceding  Apirl  30  multiplied  by  the 
applicable  panicipation  percentage  set 
forth  bdow:  < , 

12VM— Adj^^  Net  Income  from  $1.5 
million  to  $|{908.898.98; 


I  Net  Income  from  $2 

:  Income  from  $3 
1.98; 
I  Net  Income  from  $4 
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403(b).    Minimum  Participation 
Payment  On  j^eplember  1. 1983.  Anchor 
shall  pay  to  IIOE  one  million  and  two 
hundred  fifty  llhoosand  dollars 
($1.2504)00)  iMs  any  Partidpation 
Payments  mane  pursuant  to  paragraph 
403(a);  provided,  however,  diat  Anchor 
may,  at  its  election,  by  notice  to  the 
DOE  no  laterlfMn  August  1. 1883. 
postpone  all  0r  part  of  such  payment  for 
one  year  until  September  1. 1984,  and 
provided  furtner  that  interest  shall  be 
paid  on  any  *f4|Mid  balance,  at  the 
!  as  pubUshed  in  the 
r  Bulhtio  for  the  month 
,  on  any  such  payment 


prime  rate 
Federal 
of  August, 


postponed  batlwecn  September  1. 1983, 


and  the 
September  1. 

403(c). 
Anchor's  Adi 


definitions  and  accounting  procedures 


r  of  the  date  of  payment  or 

\iUonB.  in  determining 
Net  Income,  the 


aimexedheteto  as  Exhibits  A,  B  and  C 
and  made  a  part  hereof  shall 
conchmivcly  apply. 

4a8(d).   /nleract  No  interest  is 
payable  am  PsHidpation  Payments  paid 
on  or  befon  the  Cakmlation  Dates. 
Withoat  Umitiag  any  odwr  remedy, 
however,  interest  shall  be  payable  on 
any  amounts  of  Participation  Payments 
not  paid  on  the  respective  Calculation 
Date,  at  the  prime  rate  vakie  as 
published  in  the  Ptderal  Reaenre 
BuUetia  for  the  month  preceding  the 
respective  Calculation  Date,  from  that 
respective  Calculation  Date  to  the  date 
of  payiMnt  of  that  respective 
Partidpation  Payment 

403(0).    Audit  of  FattitupaUoa 
Aiynente.  On  eadi  Calculation  Date. 
Anchor  shall  provide  to  the  DOE  a 
complete  set  of  its  certified  audited 
financial  statements  for  the  preceding 
fiscal  year  or  the  certified  audited 
finandal  statements  for  any  successor 
firm  resalting  from  a  Business 
Combinatiaa  as  defined  in  Exhibit  C  of 
this  Consent  Order.  Anchor  shall  also 
provide  to  the  DOE  at  the  same  time  a 
summaiy  calculation  sheet  certified  to 
by  a  senior  Anchor  officer  or  director 
and  by  Anchor's  accounting  firm, 
prepared  in  a  consistent  manner,  based 
on  a  good  faith  application  oi  the 
fbrmda,  and  aU  supporting  schedules, 
relevant  to  the  Adiusted  Net  Income 
calculations  specified  in  Exhibits  A.  B, 
and  C  Anchor  agrees  that  it  shall  utilize 
either  its  current  accounting  firm  or  an 
accounting  firm  approved  for  use  by 
DOE  prior  to  the  respective  Calculation 
Date.  DOE  shall  notify  Anchor  of  any 
alleged  deficiency  in  such  Partidpation 
Payment  within  ninety  (90)  days  of  the 
Calculation  Date  or  within  ninety  (90) 
days  of  receipt  of  additional  data 
requested  by  the  DOE,  but  in  no  event 
later  dian  one  hundred  eighty  (180)  days 
after  the  Calculation  Date.  The  folure  of 
DOE  to  notify  Andior  of  an  alleged 
deficiency  in  the  Partidpation  Payment 
within  ninefy  (80)  days  of  the 
Calculation  Date,  orwidiin  ninety  (90) 
days  of  receipt  of  additional  information 
requested,  slmll  predude  DOE  from 
cbaDengtaig  the  computation  of  that 
Partidpation  Payment  at  a  later  date.  A 
deficiency  in  a  Participation  Pajrment 
arising  from  a  good  faith  effort  to 
calculate  such  Partidpation  Pajrment 
shall  not  constitute  a  default  or  violation 
of  the  provisions  of  this  Consent  Order 
pursuant  to  paragraph  701  but  rimO 
cause  die  payment  of  interest  pursuant 
to  paragraph  403(d).  Andior  shall 
immediately  nottfy  DOE  of  any 
adjustment  to  a  Partidpation  Payment 
discovered  after  a  Calculation  Date  by 
Anchor.  If  DOE  does  not  objed  to 
Andior's  adjustment  within  ninety  (90) 


days  of  such  notification,  with  one      | 
hundred  (10^  days  of  notification  of 
such  adjustment  Anchor  shall  pay  any 
deficiency  foond  or  DOE  shaH  credit  any 
overpayment  toward  the  next  payment 
obli^tion  of  Anchor,  whichever  is 
aiqpropriate.  The  DOE  at  all  times  during 
the  tenn  of  this  Consent  Order  reserves 
the  right  to  review  die  books  and 
records,  and  to  interview  officers  and 
employees,  of  Anchor  or  any  successor 
firm  during  normal  business  hours  and 
upon  prior  written  notice. 

403(f).    Participation  Payment  in 
Saies  or  Other  Transfen  t^  Assets. 
Andior  diall  pay.  upon  the  sales, 
exdianges  or  other  transfera  of  its 
property,  plant  and  equipment  that  total 
in  excess  of  one  million  two  hundred 
fifty  thoosand  doUara  t$1.2S04Xn).  fifty 
percent  (SOX)  of  die  total  cash  receipts 
and  cash  value  received  in  excess  ai  one 
million  two  huwhed  fifty  thousand 
dollars  ($1.250i000)  either  in  part  or  in 
the  agyegate  resulting  frtim  such  sales, 
exchanges  or  other  trauosfers.  within 
thirfy  (30)  days  of  the  receipt  of  such 
cash  receipts  and  cash  value  ("Due 
Date"),  except  that  this  requirement 
shall  not  apply  to  the  extent  that  the 
revenues  from  such  sales,  exchanges  or 
other  transfers  are  used  to  satisfy  die 
pajnonent  obligations  in  parapaphs 
402(a)  and  400(b).  Any  sales,  exchanges 
or  other  transfers  of  such  assets  shall  be 
made  only  to  unaffiliated  purchasers  at 
fair  market  value,  unless  approved  in 
advance  by  DOE.  As  used  herein,  "cash 
value"  means  the  fair  market  value  of 
any  non-cash  payment  as  determined 
by  an  appraisal  of  fair  market  value 
performed  by  an  independent  third 
party,  to  be  mutually  agreed  upon  by  the 
parties  to  this  Consent  Order. 

403(g).    Znlerest  Interest  shall  be 
payable  on  any  amounts  of  the 
Partidpation  Payment  in  Sales  or  Other. 
Transien  of  Assets  pursuant  to 
paragraph  403(f)  not  paid  upon  the  Due 
Date,  at  ^  prime  rate  value  as 
published  in  the  Federal  Reserve 
Bulletin  for  the  month  preceding  the  Due 
Date. 

403(h).    Change  in  fiscal  year.  If 
Anchor  should  change  its  fiscal  year 
from  die  current  non-calendar  fiscal 
year  b«sis.  or  similariy.  if  following  a 
Business  Combination  as  defined  in 
Exhibit  C,  die  soccessor  firm's  fiscal 
year  is  other  than  the  current  non- 
calendar  fiscal  yeer,  then  the  following 
shall  apply:  (a)  The  provisions  of 
paragraph  402(a)  shall  remain 
unchanged:  (b)  the  Calculation  Dates  in 
paragraph  4CI3(a)  shall,  as  required,  be 
dianged  to  dates  six  (6)  months  after  the 
end  of  each  tiew  fiscal  year  (c)(i)  for  the 
transition  year  to  a  new  fiscal  year,  the 
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Participation  Payment  provided  for  in 
paragraph  403(a)  shall  be  calculated  by 
taking  the  Adjusted  Net  Income  for  the 
period  from  the  close  of  the  previous  full 
fiscal  year  to  the  opening  date  of  the 
new  fiscal  year  ("the  Hrst  calculation 
period"),  and  multiplying  such  Adjusted 
Net  Income  by  the  applicable 
participation  percentage  set  forth  in 
paragraph  403(a),  and  multiplying  the 
resulting  amount  by  a  fraction,  the 
numerator  of  which  is  the  number  of 
days  in  the  first  calculaticm  period  and 
the  denominator  of  which  is  365,  and 
(c)(ii)  for  the  fiscal  year  including  April 
30, 1993,  the  Participation  Payment  shall 
be  calculated  by  taking  the  Adjusted 
Net  Income  for  the  period  from  the 
beginning  of  the  current  fiscal  year  to 
April  30, 1993  ("the  second  calculation 
period"),  and  multiplying  this  amount  by 
the  applicable  participation  percentages 
in  Section  403(a),  and  multiplying  4te 
resulting  amount  by  a  fraction,  the  I 
numerator  of  which  is  the  number  of 
days  in  the  second  calculation  period 
and  the  denominator  of  which  is  365. 

403(i).    Sp/y/Keor.  If  there  Is  a   1 
Business  Combination  as  defined  In 
Exhibit  C  to  the  Consent  Order, 
Adjusted  Net  Income  for  the  year  of  the 
combination  shall  be  calculated  using 
the  definitions  in  Exhibits  A.  B  and  C  for 
the  portion  of  the  fiscal  year  preceding 
the  Business  Combination  and  using  the 
definitions  in  Exhibits  A,  B,  and  C  as 
appUed  solely  to  the  portion  of  the 
Business  Combination,  respectively,  and 
the  results  so  calculated  shall  be  added 
for  the  purposes  of  determining  the 
Participation  Payment,  if  any,  due  to 
DOE  in  accordance  with  paragraph 
403(a)  of  this  Consent  Order. 

404(a).    Term  of  Agreement;  Cap  for 
All  Payments.  The  term  of  this  Consent 
Order  shall  expire  on  the  earlier  of  (i) 
the  date  on  which  the  last  payment; 
pursuant  to  paragraphs  402  and  4(^  is 
made  but  in  no  event  prior  to  September 
1, 1993.  or  (ii)  the  date  on  which  the  firm 
has  paid  to  the  DOE  a  total  of  $30 
million,  exclusive  of  interest  payments, 
provided,  however,  that  in  the  event  of 
either  Anchor's  or  Canal's  bankruptcy, 
the  DOE'S  claim  shall  be  reduced  to  $0 
million,  less  all  prior  principal  payments 
made  pursuant  to  paragraphs  402(a)  and 
403(a)  and  (b),  plus  all  accrued  unpaid 
Participation  Payments,  pursuant  to 
paragraph  403(a),  other  than  unpaid 
Participation  Payments  that  reflect  a 
failure  to  comply  with  the  minimum 
payment  requirement  of  paragraph 
403(b).  plus  all  unpaid  Participatioii 
Payments  in  Sales  or  Other  Transfers  of 
Assets  pursuant  to  paragraph  403(f), 
plus  accrued  unpaid  interest. 


404(b)-    DividentB-AndiorOuMhc 
prohibited  from  paying  dividends  in 
excess  of  $200,000  in  each  fiscal  year. 
During  the  term  of  this  Consent  Order, 
in  any  event,  dividends  can  be  made 
only  In  years  that  Adjusted  Net  Income 
is  positive  and  then  for  not  more  than 
the  amount  of  such  Adjusted  Net 
Income. 

404(c).    Debt  Restriction.  Anchor 
shall  not,  directly  or  indirectly,  create, 
issue,  assume,  guarantee,  incur,  or 
become  liable  for.  contingently  or 
otherwise,  or  extend  the  maturity  of.  or 
become  responsible  for,  payment  of  any 
indebtedness,  as  defined  in  Exhibit  B 
attached  hereto,  which  would  be  senior 
or  otherwise  have  priority  over  Anchor's 
obligation  to  the  DOE  as  agreed  to  under 
this  Consent  Order  except  as  provided 
herein.  Anchor  may  undertake  such 
indebtedness  in  amounts  not  to  exceed 
(1)  one  million  dollars  ($l,00aO0O)  until 
all  payments  pursuant  to  paragraph 
402(a)(ii)  are  made,  (2)  one  million  five 
hundred  thousand  dollars  ($1,500,000) 
until  all  payments  pursuant  to  paragraph 
402(a)(iii)  are  made,  and  (3)  thereafter, 
fifteen  percent  (15%)  of  Anchor's  net 
worth:  in  no  event,  however,  shall  the 
restriction  contained  in  (3)  require  the 
retirement  of  indebtedness  properly 
assumed  prior  to  the  period  in  which  (3) 
is  applicable.  Anchor  shall  hot 
undertake  any  such  indebtedness  in 
amounts  in  excess  of  the  restricted 
levels  set  forth  above  unless  Anchor 
submits  to  DOE  a  tvritten  request  and 
justification  for  any  proposed  increase 
above  the  restricted  levels  set  forth 
above  and  DOE  does  not  disapprove 
Anchor's  request  within  thirty  (30)  days 
of  receipt. 

404(d).    Distributions.  Payments  of 
any  kind  and/or  loans  by  Anchor  to 
shareholders  are  prohibited,  unless 
approved  in  advance  in  writing  by  DOE. 
except  as  provided  (1)  in  paragraph 
404(b)  and.  (2)  subject  to  the 
qualifications  below,  with  respect  to 
salaries  and  normal  reimbursable 
business  expenses  that  are  tax 
deductible  to  Anchor  of,  and 
participation  in  Anchor's  IRS  qualified 
Retirement  Plan  that  is  in  compliance 
with  ERISA  by,  shareholders  of  Anchor 
employed  by  Anchor  as  of  January  1. 
1988.  In  no  event,  however,  shall  such 
salaries  or  payments  as  participation  in 
the  Retirement  Plan  exceed  the  level  of 
the  amounts  paid  to  any  such 
shareholder  as  of  the  end  of  the  last 
fiscal  year  immediately  preceding  the 
effective  date  of  this  Consent  Order, 
from  the  effective  date  of  this  Consent 
Order  until  April  30, 1989;  or  shall  such 
business  expenses  paid  in  Anchor's 
fiscal  year  1989  to  any  such  fthareholder 


exceed  the  total  amount  paid  to  that 
shareholder  in  Anchor's  fiscal  year  1968. 
Thereafter,  the  limitations  of  paragraph 
(vi)  of  Exhibit  A  attached  hereto  shall 
apply  to  such  salaries,  payments  and 
expenses. 

V.  Issues  Resolved 

501.  Anchor  warrants  that  there  is  no 
litigation  pending  against  the  DOE 
initiated  by  or  participated  in  by  Anchw 
which  in  any  way  relates  to  or  arises  out 
of  the  Federal  Petroleum  Price  and 
Allocation  Regulations  or  related  claims 
arising  under  the  Freedom  of 
Infonhation  Act.  as  amended.  5  U.S.C. 
552  CTOIA")  other  than  the  proceedings 
referenced  in  this  Consent  O^er. 
Anchor  hereby  agrees  to  release  any 
and  all  claims,  dmnands.  liabilities  or 
causes  of  action  that  Anchor  has 
asserted  or  might  be  able  to  assert 
against  DOE.  and  any  employee  of  DOE, 
in  any  manner  related  to  compliance 
with  the  Federal  Petroleum  Price  and 
Allocation  Regulations  governing  crude 
oil  and  other  covered  products  during 
the  period  covered  by  this  Consent 
Order. 

502(a).    Compliance  by  Anchor  with 
this  Consent  Order  shall  be  deemed  by 
DOE  to  constitute  full  compliance  by 
Anchor  for  all  administrative  and  civil 
purposes  with  the  Federal  Petroleum 
Price'and  Allocation  Regulations  for  the 
matters  covered  by  this  Consent  Ovder. 
In  consideration  of  performance  by 
Anchor  as  required  under  this  Consent 
Order.  DOE  hereby  releases  completely 
and  for  all  purposes  all  administrative 
and  civil  judicial  claims,  demands, 
liabilities,  or  causes  of  action, 
specifically  including  claims  for  civil 
penalties,  that  the  DOE  has  asserted  or 
may  otherwise  be  able  to  assert  against 
Anchor  before  or  after  the  date  of  this 
Consent  Order,  for  alleged  violations  for 
the  Federal  Petroleum  Price  and 
Allocation  Regulations  during  the  period 
covered  by  this  Consent  Order.  DOE 
shall  not,  except  as  explicitly  provided 
in  paragraph  701  herein,  initiate  or 
prosecute  any  civil  matter  against 
Anchor  with  respect  to  the  mattera 
covered  by  this  Consent  Order  or  cause 
or  refer  any  such  matter  to  be  initiated 
or  prosecuted,  or  directly  or  indirectly 
aid  in  the  initiation  of  any  such  civil 
matter. 

502(b).  Nothing  contained  herein  shall 
preclude  DOE  from  defending  the 
vaUdity  of  the  Federal  Petroleum  Price 
and  Allocation  Regulations.  DOE  also 
reserves  the  right  to  initiate  and 
prosecute  enforcement  actions  against 
any  party  other  than  Anchor  for 
noncompliance  with  the  Federal 
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Petroleum  Price  and  Allocation 
Regulations. 

S02(c).  DOE  expressly  agrees  that  it 
shall  not  seelq  <>r  recommend  any 
criminal  fines!  6r  penalties  against 
Anchor  based  solely  on  the  information 
and  evidence  in  its  possession  at 
present  for  the  matters  covered  by  this 
Consent  Ord^tt  provided  that  nothing  in 
this  Consent  Order  precludes  DOE  from 
exercising  its  lobligations  under  law  with 
regard  to  fonftr^Ungtoformation  of 
possible  crimtial  violations  of  law  to  the 
appropriate  a^^thorities.  fai  addition,  the 
CK^  shall  not  bthmwise  contest 
Andior's  coBibliance  with  the  Federal 
Petroleum  Priqe  and  Allocation 
Regulations  cjolvering  crude  Oil  and  other 
covered  produkits  during  the  period 
covered  by  tni  i  Consent  Order.  Nothing 
contained  hen  in  may  be  construed  as  a 
bar.  an  estopp  A,  or  a  defense  against 
any  crinnnal  action,  or  against  any  dvil 
action  brougql  by  a  purchaser  of  crude 
oil  or  other  o^Vered  products,  or  against 
any  dvil  acti^tt  brought  under  any 
statute  or  regtaation  other  than  the 
Federal  Petroleum  Price  and  Allocation 
Regulations.  Rnally.  this  Consent  Order 
does  not  affed  or  prejudice  any  private 
action  brouglt^by  a  third  party  against 
Anchor  or  by]  AndUir  against  any  third 
parties,  inducing  any  action  for 
contribution;  ^or  may  this  Consent 
Order  be  used  to  establish,  enlarge,  or 
abridge  the  rwits  of  third  parties 
seeking  contm  >ution  from  Andior  or  the 
rights  of  Anc4i|Dr  to  seek  contribution 
fa^m  thirds 

S03(a).  WitUin  seven  (7)  days  of  the 
effective  date  lof  this  Cmisent  Order, 
Anchot  shalllexecute  and  deliver  to 
DOE  a  motion,  in  the  form  of  Exhibit  D. 
to  expunge  tli«  Magistrate's  Report  and 
Recommendation  on  the  Cross  Motions 
for  Summary^  Judgment  of  Canal  and 
DOB.  filed  Atiil  27. 1988.  in  Canal  Ref. 
Co.  V.  U.S.  D^.  of  Energy.  CA.  No.  87- 
C-294-E  (N.p.  Okla.).  At  the  same  time. 
Anchor  shall  execute  and  deliver  to 
DOE  a  stipulMion  to  dismiss  with 
prefudioe.  in  Uie  form  of  Exhibit  E 
hereto,  those  (;laims  arising  in  the 
proceedings  li  the  United  States  District 
Court  for  the  Northern  District  of 
Oklahoma.  (7«/ia/fl«/  Co  v  U.S.Dept 
of  Energy,  CA  No  87-G-294-E(N.D 
Okla ).  UniMd  States  v  Canal  Ref  Co 
and  Anchor  Uasoline  Corp.  CA  No 
87-C-145-E  jl|i.D  Okla )  Withm  ten  (10) 
days  thereafter,  the  DOE  shall  |om  in 
the  motion  atid  execute  the  stipulation 
and  file  then^  Iwith  the  court 

503(b)  Within  seven  (7)  days  after  the 
effective  date  of  this  Consent  Order 
Anchor  and  Hie  DOE  shall  file  or  cause 
to  be  filed  a*propnate  pleadings  and 
shall  take  all  other  steps  necessary  to 


withdraw  all  claims  and  dismiss  with 
prejudice  all  proceedings  covered  by 
Uiis  Consent  Order  then  pending  or 
subsequently  filed  before  the  CMIA  or 
FERC. 

504.  Execution  of  this  Consent  Order 
constitutes  neither  an  admission  by 
Ajichor  nor  a  finding  by  DOE  of  any 
violation  by  Anchor  of  any  statute  or 
any  regulation.  DOE  has  determined 
that  it  is  not  appropriate  to  seek  to 
impose  dvil  penalties  against  Anchor 
for  the  period  covered  by  this  Consent 
Order  and  the.issues  resolved  by  this 
Consent  Ovder,  and  tlOE  expressly 
agrees  that  it  shall  not  sedc  any  such 
dvil  penalties  against  Anchor.  No 
payment  made  by  Anchor  hereto  is  to  be 
considered  for  any  purpose  as  a  penalty, 
fine  or  forfeiture  or  attributable  to 
settlement  of  any  potential  liability  for 
penalties,  fines  or  forfeitures. 

506.  Notwithstanding  any  other 
provision  in  this  Artide  V  with  respect 
to  the  matters  covered  by  this  Consent 
Order.  DOE  reserves  the  right  to  initiate 
an  enforcement  proceeding  or  to  seek 
appropriate  penalties  for  newly 
discovered  regulatory  violations 
committed  by  Anchor  but  only  on  the 
ground  that  Anchor  concealed  facts 
relating  to  such  violations.  DOE  also 
reserves  the  right  to  seek  appropriate 
judidal  remedies,  other  tiiaii  full 
rescission  of  this  Consent  Order,  for  any 
misrepresentation  of  a  materialfact 
made  by  Anchor  during  the  course  of  the 
audits  or  during  the  course  of  the 
negotiatioas  that  preceded  this  Consent 
Ovder  or  upon  discovery  of  information 
that  is  materially  inconsistent  with  the 
information  which  has  been  furnished 
by  Anchor  upon  which  this  agreement  is 
based. 

VL  Public  Disclosures.  Recordkeeping 
and  Confidentiality 

601.  To  assist  the  DOE  in  the 
distribution  of  the  payments  made 
pursuant  to  this  Consent  Order,  Anchor 
shall  preserve  its  respective  existing 
records  relating  to  the  two  proceedings 
identified  in  paragraphs  304  and  385, 
and  Anchor  shall  maintain  such  records 
as  are  necessary  to  comply  with  the 
terms  of  this  Consent  Order  Except  as 
otherwise  provided  in  this  Consent 
Order,  upon  completion  of  Anchor^s 
comphance  with  the  terms  of 
paragraphs  401  through  404,  Anchor 
shall  be  relieved  of  its  obligation  to 
comply  with  the  recordkeeping 
requirements  of  the  regulations  relating 
to  the  matters  settled  by  this  Consent 
Order 

602  This  Consent  Order  is  subject  to 
public  disclosure  pursuant  to  the 
requirements  of  the  FOIA  Anchor 
waives  all  claims  it  may  have  that  some 


or  all  of  the  information  contained  in 
this  Consent  Order  is  exempt  from  the 
mandatory  public  disclosure 
requirements  of  the  FOIA,  is  information 
referred  to  in  18  U.S.C.  1905,  or  is 
otherwise  exempt  by  law  fiom  public 
disdosure. 

603.  The  DOE  shall  treat  any  sensitive 
commerdal  and  financial  information 
obtained  from  Anchor  as  confideontial 
and  proprietary  and  shall  not  disdose 
such  information  uidess  required  to  do 
so  by  law.  induding  a  request  by  a  duly 
authorized  committee  or  subcommittee 
of  Congress.  The  DOE  shall  provide 
^Achw  with  ten  (10)  days'  advance 
notice,  if  possible,  of  any  pending 
disclosure  of  any  such  information, 
unless  prohibited  or  precluded  from 
doing  so  by  law  or  request  of  Congress. 
The  DOE  shall  retain  information  it  has 
acquired  from  Anchor  in  accordance 
witi)  DOE'S  established  record  retention 
procedures.  Notwithstanding  the 
otherwise  confidential  treatment 
affordiMl  such  information  by  tiie  terms 
of  this  Consent  Order,  the  DOE  shall 
make  such  information  available  to  the 
Department  of  Justice  ("DOr'Un 
resp<Hue  to  a  request  pursuapt  to  DOJ's 
statutory  authority  by  a  duly  authorized 
representative  of  the  DOf.  If  so 
requested  by  the  DOJ,  the  DOE  ^all  not 
disdose  that  such  a  request  has  been 
made.  Nothing  in  this  paragraph  shall  be 
deemed  to  waive  os  prejudice  «ny  right 
Andior  may  have  independent  of  this 
Consent  Order  regarding  the  disdosure 
of  sensitive  commerdal  and  financial 
information.  Notwithstanding  this 
para^vph.  DOE  may  use  information 
and  documents  obtained  from  Anchor  in 
connection  with  any  investigation, 
administrative  proceeding  or  judicial 
proceeding  to  which  DOB  is  a  party 

VH.  Contractual  Undertaking 

701  It  is  the  understanding  and 
express  intention  of  Anchor  and  DOE 
that  this  Consent  Order  constitutes  a 
legally  enforceable  contractual 
undertaking  that  is  binding  on  the 
parties  and  their  successors  and  assigns 
Notwithstanding  any  other  provisions 
herein.  Anchor  and  DOE  each  reserves 
the  right  to  mstitute  a  civil  action  in  an 
appropriate  United  States  District  Court 
if  necessary  to  secure  enforcement  of 
the  terms  of  this  Consent  Order  and 
DOE  also  reserves  the  right  to  seek 
appropnate  penalties  and  interest  for 
any  failure  to  comply  with  the  terms  of 
this  Consent  Order  In  the  event  that 
Anchor  defaults  or  Violates  any 
provisions  or  terms  set  forth  within  this 
Consent  Order  all  payments 
contemplated  under  this  Consent  Order 
shall  be  acce/erated  and  due  a  k 
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payable  immediately  upon  the 
occurrence  of  such  default  or  violation. 
Payments  to  be  accelerated  include  all 
outstanding  Scheduled  Payments, 
outstanding  Annual  and  Minimum 
Participation  Payments,  Participation 
Payments  in  Sales  or  other  Transfers  of 
Assets,  and  all  outstanding  interest  on 
such  payments.  Consistent  with 
Departmental  policy.  DOE  shall    ' 
undertake  the  defense  of  this  Consent 
order,  upon  its  becoming  effective  as  a 
final  order,  in  response  to  any  Utigation 
challenging  the  Consent  Order's  validity 
in  which  DOE  is  named  as  a  party. 
Anchor  agrees  to  cooperate  with  DOE  in 
the  defense  of  any  such  challenge. 

VIII.  Final  Order  \ 

801.  Upon  becoming  effective,  this 
Consent  Order  shall  be  a  final  order  of 
DOE  having  the  same  force  and  efliect  as 
a  Remedial  Order  issued  pursuant  to 
section  503  of  die  DOB  Act.  42  U.S.C 
7139.  and  10  CFR  205.19ffi.  As  required 
by  §  2Q6.19M1.  Anchor  hereby  waives  its 
right  to  administrative  or  judicial' review 
of  this  order.  , 

IX.  Effective  Date  • 

801.  This  Consent  CMer  shall  become 
effective  as  a  final  order  of  DOE  upon 
notice  to  that  effect  being  published  in 
the  Fedenl  Regbter.  If  no  such  notice  is 
published  within  one  hundred  twenty 
(120)  days  after  the  «(ecution  of  this 
Consent  Order.  Anchor  shall  not  be 
bound  by  the  Consent  Order  unless  it 
expressly  agrees  to  be  bound  by  giving 
written  notice  to  DOE.  Prior  to  the  date 
that  the  Consent  Order  becomes 
effective  as  a  final  order.  DOE  shall 
publish  notice  in  the  Fadinal  Ra^atar 
and  in  that  notice  shall  provide  not  less 
than  thirty  (30)  days  for  members  of  the 
pubUc  to  submit  written  comments  to 
DOE.  DOE  shall  consider  all  written 
comments  to  detennine  whether  to 
adopt  the  Consent  Order  as  a  final 
order,  to  withdraw  agreement  to  the 
Consent  Order,  or  to  attempt  to 
renegotiate  the  terms  of  the  Consent 
Order 

X  Communications 

1001  Commumcatums  or  notices  to  be 
given  by  Anchor  to  the  DOE  shall  be 
given  by  certified  or  registered  mail, 
return  receipt  requested,  to  the  following 
address* 
Economic  Regulatory  Administration, 

Office  of  Chief  Counsel.  RG-30. 

Department  of  Energy  Forrestal  j 

Building.  1000  Independence  Avetine 

SW ,  Washington  DC  20585 
or  such  address  as  the  DOE  shall    | 
substitute  by  like  notice  I 

,  1002  Communications  or  notices  to  be 
given  by  the  DOE  to  Anchor  shall  b^ 


given  in  like  manner  to  the  fbUowii^ 
address: 

President  Anchor  Gasoline  ConMration, 
114  East  Fifth  Street.  Tulsa.  Oldafaoma 
74103. 

or  such  address  as  Anchor  shall 
substitute  by  like  notice. 

I,  the  undersigned,  a  duly  authorized 
representative  of  Anchor  Gasolme 
Corporation  (Andior)  herek^  agree  to 
and  accept  on  behalf  of  Andior  the 
foregoing  Conaent  Order. 
CCMcKm. 
Preaident,  Anchor  Gaaoline  Corporation. 

Date:  May  24, 1968. 

I.  the  nnders^ned.  a  duly  audiorized 
representative  of  DOB,  hereby  agree  to 
and  accept  on  briialf  of  TXX  the 
foregoing  Conaent  Order. 
CiMiioMff  L.  TiD  Oman. 


Acting  Adiirinistrator,  Economic  Regulatory 
Administration. 

Date:  May  25. 1988. 

"Acffastod  Net  Income"  shaXi  mean  on 
an  annual  basis  the  firm's  audited  net 
income  or  net  loss  for  each  fiscal  year 
period  determined  in  accordance  with 
Generally  Accepted  Accounting 
Principles,  applied  on  a  consistent  basis, 
and  adjusted  to  include  or  exclude  the 
following  items: 

(i)  Exdude  Depreciation,  Depletion 
and  Amortization  as  reported  for  sudi 
period,  including  economic  limit  write- 
down or  impairment  of  oil  and  gas 
properties: 

(ii)  Kcchide  all  non-cash  items  of 
income  and  expense;  however,  such 
amounts  shall  be  included  in  subseqoMit 
years  to  the  extent  such  amounts  are 
received  or  disbursed  in  die  form  of 
cash: 

(iii)  Exclude  as  an  expenditure  the 
incurrence  or  retirement  of 
indebtedness;  but  include  as  an 
expenditure  retirement  of  indebtedness 
to  DOE  under  the  terms  of  paragrapji 
402(a),  and  $203,570  in  each  of  the  four 
years  that  Adjusted  Net  Income  is 
computed  to  reflect  the  retirement  of 
indebtedness  to  D(%  under  the  terms  of 
paragraph  403(b); 

(iv)  Exclude  as  an  expenditure  capital 
expenditures  required  to  operate  in  an 
efficient  manner  but  limited  in  amount 
to  $2j0  million  on  a  cumulative  basis 
during  the  term  of  this  Consent  Order, 
except  that  any  expenditures  made 
when  and  as  necessary  to  meet  the 
requirements  of  any  Federal.  State  or 
other  regulatory  agency  for 
environmental,  health  or  safety  reasons 
in  excess  of  $1.000jOOO  on  a  cumulabve 
basis  during  the  term  of  this  Consent 
Order  are  also  included: 

(v  Exdude  gain  or  loss  apphcable  to 
all  sales  or  other  transfers  of  property 
plant  and  equipment,  but  incli^de  cash 


receipts  and  cash  values  TBodved  from 
aU  sales  or  other  Transfers  of  property, 
plant  and  aquipoiMit  w^ch  are  not 
subject  to  the  Participatioa  Fayments  in 
Sales  or  Other  Transfers  of  Assets 
pursuant  to  paragraph  403(f)  of  the 
Consent  Ovdarvllie  aggrigletotei  for 
inchision  in  all  years  that  Ai^usted  Net 
Income  is  computed  shall  not  exceed 
$1.25  million,  and  any  portioo  thereof 
shall  be  included  te  the  year  in  which 
received  except  that  any  such  cash 
receipts  and  cash  values  received  during 
the  period  from  the  effective  date  of  this 
Consent  Order  until  April  3a  1980,  not 
to  exceed  $1.25  millioa.  shall  be 
included  as  inoHBe  in  Anchor's  fiscal 
year  1900;  and 

(vi)  Exclude  General  and 
AdministrBtive  (Gl^)  expenses 
exceedint$1.54  millioD'ln  19001  and  $16 
million  per  annum  for  eadi  ytoar 
subsequent  to  1900;  G*A  expsnees 
include  (but  are  not  liiBitod  to)  all  officer 
and  director  salaries  and  expenses,  and 
management,  advisory,  legal,  accounting 
or  other  similar  fees. 

Nothing  herein  shall  be  construed  as 
pennitting  a  dediletioiB  to  distribations 
(including,  but  not  limited  to,  dhridends 
and  bonuses)  to  the  Officers,  Dtredors 
or  Siafdhdden,  wUcfa  dlMributiaas  are 
hereby  apedficaUy  deftied  as  non- 
deductilde.  TUs  leatiictiuu,  however, 
does  not  apply  to  ooatribntiaiis  to 
Anchor's  IRS  qualified  retirenent  plan 
that  is  in  compliance  with  ERBA.  and 
expenditures  for  salaries  and  expenses, 
and  management,  advisoiy,  legal, 
accounting  or  other  similar  fises  to  the 
extent  permitted  in  paragrairfi  (vi) 
above. 

Exhibit  B 

"btdebtodnesa"  shaD  mean  any 
liabilities  (excluding  accounts  pasraUa. 
other  than  for  crude  oil  trading  not 
related  to  Anchor's  faedsAodt  naods,  and 
other  normal  operating  and  accrued 
expenses  connstent  widi  historical 
accounting  and  business  practices),  both 
existing  and  incurred  during  the  terra  of 
the  Consent  Order 

ExUfaitC 

"Determination  cfAd^mtedNet 
Income  Assuming  Future  Buaineaa 
Combination"  lihe  terms  of  this 
Consent  Order,  including  Exhibits  A  and 
B,  shall  apply  to  Anchor's  successor 
entity  m  any  Bosmess  Combination,  but 
only  to  that  portmn  of  the  Busmess 
Combination  contributed  by  Anchor  A 
Business  Combination  shall  mean  and   ' 
include  a  merger  consohdatioo  or 
similar  transaction  m  whidi  Anchor  m  a 
party  Any  intracompany  or 
interaffihate  transactions  that  occur 


between  that  Dprtion  or  the  Business 
Combination  ijtributable  to  AncluM-  and 
Anchor's  succeuor  entity  must  be  at 
arm's-length  aftd  at  fair  market  value. 

Exhibit  D 

In  the  Unitad  Butes  DIstrtct  Court  for  the 
Northern  District  of  Oidahoma. 
(Civil  Action  No.,87-C-2M-B| 

Cand  Refining  Company.  Ilaintiff.  v. 
United  States  Diriment  of  Energy,  el  al. 
Defendants.      i 


faint  Motion' 
Masistnte't 

lud^BMot  andjl 


r#  Expunge  the 


Further  ordered  that  the  clerk  of  the 
Court  is  directed  to  remove  and  expunge 
the  subject  report  from  the  record 
herein. 

United  States  District  Judge 

In  the  United  SUtes  District  CohH  for  the 
Northatn  Oistrietaf  OUdionia. 
[Qvii  Actioa  Ma  V^C-\»*\  ■ 

Unitad  Stales  pf  Amerioa.  Plaintiff,  v.   'i^- 
Canat  Refining  Compaay>  ^  oA.  DefendasAk ' 
(Civil  Action  No.  87-4:^20«-fi] 

Canal  Refining  Conpaay,  Maiatiff.  v. 
United  States  OepariiMnt  ef  Energy,  ef  a/.. 
Defendants::-'"  : 


iRafttdlag  Summary        StipjiirtloB  of  Wwdsad  and  Older 


ofl 


Energy  and  |( 
Secretary 
that  the 
Recommenda 
("Recommen 


naintiff  CaMi  Refining  Company  and 
defendants  ^|U.S.  Depwtment  of 
S.  Hetrington,  as 

',  hereby  Jointly  move 
te's  Report  and 
filed  April  27. 1968 
n"),  which  has  not 
been  acted  onjby  the  Court  herein,  be 
expunged  from  the  record  of  the  above- . 
captioned  actfcm,  on  the  grounds  that 
the  action  hasi  heen  fiilly  settled  and 
that  the  ReooiUnendation  may  be 
miscited  and  misused  by  others  in 
administrativ^  forums  and  elsewhere, 
and  for  other  Muitable  reasons.  Such 
expungement  |^  appropriately  exercised 
'  ile-powiers  of  the 
strict  Courts.  ' 
ly  submitted; 


within  the  iequ 

United  ^tes  I 

Respecf 


David  0.  Wilsok  i  ! 

Andiwn&ktirid  1730  Pennsylvania  Afii.- 
NW..  Washingti^  DC  20006.  Tel.:  (202)  882- 
2700. 


John  M.  Intel. 

Mayers,  Martini  Sqntae  Intel  &  Tetrick  320 
South  Boston  Bifildiing.  Tulsa.  Oktahoma 
74613. 

Anomeys  for  Pontiff. 


4 

eUbn. 


DonW.Qocke^i 
Jeffrey  R.  Whiei 
MarciCasischk^., 

Judicial  Utigatitm  Oivision.  Economic      ''"■  .'■ 
Regulatory  AdiMnistntidn,  DBpartOiehl  if   >  ° 
Eneriy.  iOOOhiMpan^nceAve.  SW., 
WasHii!gt^D(lSf068^teLFTSa»-^33S! 

(2oarsa8'«S3S.  ': 

Nancy  MeslMtiiMViiiX^''  ^  ^■ 

Assistant  Unitet/Statat  Attorney.  3800  United. 
States  Courthouse.  Tulsa,  Oklahoma  94103. ' 
Attorneys  for  Djefendants. 

The  parties  ^ving  moved  that  tha!.'^'-^  •; 
Magistrate's  I^iport  and 
Recommendati^  filed  April  27, 1988,  be 
expunged  froau  the  record,  and  good 
cause  appearitv  therefor,  it  is  on  thDi 
day  of  1 1         ,1988, 

So  ordered.  ;And  it  is 


The  United  States  of  America,  the 
United  StatesDq>artment  of  Energy. 
Canal  Refining  Company  and  Anchor 
Gasoline  Corporation  hereby  stipulate 
that  the  above-captioned  dvil  actions 
have  been  fully  settled  by  way  of  a 
Consent  Order  between  the  parties, 
which  has  become  a  final  order  of  the 
Department  of  Energy  and  which,  inter 
alia,  requires  that  the  parties  stipulate  to 
the  disinissal  of  the  above-captioned 
actions  with  prejudice.  Accordingly, 
pursuant  to  Rule  41(a}  of  the  Federal 
Rules  of  Civil  Procedure,  the  parties 
hereby  stipulate  that  the  complaints  in 
both  of  the  above-captioned  dvil  actions 
should  be  dismissed  with  prejudice.   - 

Executed  this day  of  _ 

1988.    . 


^■;:. 


David  a  Wilson. 

Andrews  $■  Kurth,  1730  Pennsylvania  A  ve., 

NW..  Washington.  DC  20008,  TeL  (202)  062- 

2700. 

JphnM.  Imel. 

..  Mayers.  Martin,  Santee  Imel »  Tetrick,  320 
South  Boston  Buildings  Tulto,  (Mahoma 
74013.  .    \    , 

Attomeys  for  Canal  Refining  Company  and 
Anchor  Gasoline  Coiporation 

Don  W.  Crockett 
Jef&ey  R.  WJiieidon. 
,  Marc  Kasischlce, 

Judicial  Litigation  Division,  Economic 
Regulatory  Administration,  Departmentof 
Energy.  Mo  liMhpendeitoe  Ave.  SW'., 
Washin^on,  DC  20686.  TeL:  FTS  806-83381^  '  ^v 
(202)686^^35.  /  ";^    "'' 

Nancy  Neslrftt  Blevins. 

Assistant  VnitedStates  Attorney.  3600  United 
States  Courthouse,  Tulsa,  Okhhoma  74103. 
Attofoeys  for  the  United  Stales  of  America 

and  )he  United  States  Department  of 
■   Eneigy 

The  parties  in  the  above-captioned 
civil  actions  having  fully  settled  all    "'' 
matters  between  them  and  good  canse 
appearing  tlterefor,  it  is,  xm  this  day  of 
1988,  so  ordered. 


United  SUtes  District  Judge 

(FR  Doc  8»-13682  Filed  0-16-88: 8:45  amj 
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r:  Economic  Regulatory 
Administration,  DOE. 

action:  Proposed  Consent  Order  with 
Enron  Corporation. 


m  Hie  Economic  Regulatory  . 
Administration  (QIA}  announces  a 
proposed  Qpnsent  Order  between  Ae  ~ 
Department  of  Eimgy  0OB)  and  Enron 
Corporation.[Enron).  fliis  Consent 
Order  would  resolve  Enron's  potential 
liability  for  DOE  regulatory  violations 
based  on  an  audit  which  tentatively 
conduded  that  Enron  had  overcharges 
in  resales  of  natural  gas  liquids  (N(^), 
and  in  sales,  and  in  resales,  of  natural 
gas  liquid  products  (NGLPsJ  during  the 
period  August  19, 1973  throu^  October 
31, 1978.  Enron  has  disputed  ERA'S  audit 
findings  and  denies  any  overcharge 
liability.  No  litigation  had  been  initiated 
against  Enron. 

If  this  Consent  Order  is  approved, 
Enron  will  pay  $48  million,  pliu  interest 

.  from  the  date  the  Consent  Older  was 
executed  until  paid,  to  the  DOE.  ERA 
will  then  petition  the  D(%  Office  of    . 
Hearings  and  Appeals  (OHA)  to 
implement  a  Special  Ref^d  Proceeding 
pursuant  to  10  CFR  Part  20B,  Subpart  V, 
where  any  person  who  daims  to  have 
suffered  injury  from  Enron's  alleged 
overchaiges  would  have  the  opportunity 
to  submit  a  daim.  Pursuant  to  10  CFR 
205.1991,  ERA  will  receive  written 
comments  on  the  proposed  Consent 
Order  for  thrity  (30)  days  following 
publication  of  this  Notice.  ERA  will 
consider  the  submissions  received  from 
the  public  in  determining  whether  to 
reject  the  setdement,  accept  the 
settlement  and  issue  a  final  Consent 
Order,  or  renegotiate  the  agreement 
DOE's  final  decision  will  be  published  in 
the  iPeihnl  Wt^^ttu,  along  with  an 

jmalysis  of  sigsdficant  written  and  oral 
tibmmehts.  «s  well  as  any  other 

-  eoRsiderations  that  were  relevant  to  the 
dedsion. 

TOW  nmTHBI  MTOMIATMM  CONTACTt  ' 
Economic  Regulatory  Administration. 
Department  of  Energy.  1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

Copies  of  the  Consent  Order  may  be 
received  free  of  diarge'by  writing  to  the 
address  above,  or  may  be  obtained  at 
the  Freedom  of  Information  Reading  - 
Room.  Forrestat  Building.  1000  - 
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Independence  Avenue  SW^  Room  lE- 
190.  Washington.  DC 
SUPPLEMfNT  ARV  INRMMATION: 
Resolution  of  Regulatory  Issues 

During  the  period  of  price  controls, 
August  19. 1973  through  January  27. 
1981.  Enron  was  a  reseller  and/or 
processor  of  petroleum  products  and 
subject  to  the  audit  jurisdiction  of  ERA 
to  determine  compliance  with  the 
Federal  petroleum  price  and  allocation 
regulations.  During  the  period  covered 
by  the  proposed  Consent  Order  (August 
19. 1973  through  January  27, 1981),  Enron 
engaged  in.  among  other  things,  the 
resale  of  natural  gas  liquids  (NGL3)  and 
natural  gas  liquid  products  (NGLPs). 

ERA  conducted  an  audit  of  Enron's 
NGL  and  NGLP  sales  transactions,  and 
as  a  result  of  this  audit,  disputes  arose 
between  ERA  and  Enron  concerning 
Enron's  compliance  with  the  Federal 
price  and  allocation  regulations  which 
pertained  to  sales  of  NGLPs  and  to 
resales  of  NGLs  and  NGLPs  during  the 
period.  As  a  result  of  this  audit,  ERA 
issued  a  Proposed  Remedial  Order 
(PRO)  to  Enron,  alleging  violations  in 
the  amount  of  approximately  $B2 
million.  Prior  to  the  initiation  of       | 
litigation  by  publication  of  notice  in  the 
Fedanl  Kegistw.  Enron  submitted 
additional  factual  data  to  ERA  regarding 
its  iwidng  of  NGL's  and  NGLFb. 

The  major  regulatory  areas  of  disputes 
between  ERA  and  Enron  concerned 
reallocation  of  coats  permitted  under  the 
regulations,  the  proper  computation  of 
the  May  15, 1973  weighted  average  sales 
price  for  one  of  its  propane  classes  of 
purchaser,  and  the  applicability  of  10 
CFR.  Subpart  K.  to  a  portion  of  Enron's 
sales  of  NGL's  and  NGLPs.  Other  areas 
of  dispute  included,  the  propriety  of  the 
class  of  purchaser  structure  created  by 
Enron  for  resales  made  to  new 
customers  after  May  15, 1973.  the 
application  of  the  "new  market" 
regulation  (10  CFR  212.111)  to  a  resale  to 
a  new  customer  after  May  15. 1973. 

For  the  issues  involving  the  resale  of 
NGLs  or  NGLPs  covered  by  this 
proposed  settlement,  following 
extensive  discussions  with  Enron  and 
the  exchange  of  documentation  after  the 
raO  was  issued.  ERA  calculated  the 
maximum  refund  amount  to  be 
approximately  $31  miUicm.  plus  an 
additimal  $62  million  in  interest,  whidi 
could  be  assessed  on  that  amount  for  a 
total  of  $93  million.  In  addition,  ERA 
determined  that  Enron  may  be  bable  for 
a  maximum  of  $5  million  in  overcharges 
for  sales  of  Enron-processed  NGIPs. 
plus  an  additional  $10  miUicm  in  interest 
which  could  be  assessed  on  that  amount 
for  a  total  of  approximately  $15  million. 


Enron's  total  potential  ttabOity, 
therefore,  i»  believed  by  QIA  to  be  $30 
million  in  overchai^ges  phs  $S7  miUimi 
in  interest  on  that  amoimt.  Further,  ERA 
would  amend  the  PRO  which  was  issued 
to  Enron  to  reflect  this  calcolation  if  the 
proposed  Consent  Otdsr  is  not  made 
final. 

The  settlement  calls  for  Enron  to  pay 
$48  miUion  (plus  interest  from  the  date 
of  execution  of  the  Consent  Order  by 
DOE)  to  discharge  in  full  its  obligations 
under  the  price  and  allocation 
regulations,  except  for  those  matters 
excluded  from  the  agreement.  Under  the 
terms  of  the  proposed  Consent  Order, 
the  ERA  would  petition  the  OHA  to 
implement  a  Special  Refrmd  Rroceeding 
for  disposition  of  these  funds  pursuant 
to  10  CFR  Part  205.  Subpart  V.  ERA  has 
preliminarily  agreed  to  the  setdement 
amount  after  considering  the  factual 
aspects  related  to  the  various  issues, 
and  after  assessing  the  litigation  risks 
associated  with  establisU^  the  alleged 
overcharges. 

Bases  For  SettleiMiit 

As  discussed  above,  following  ERA'S 
advice  of  its  audit  findings  and 
calculated  overcharges.  Enron  supplied 
information  to  support  its  contention 
that  th^  specific  resales  properiy 
included  in  its  computation  of  the  May 
15, 1973  weighted  average  sales  price  for 
one  of  its  propane  classes  of  purchaser  a 
particular  transaction  which  occurred 
prior  to  that  date.  More  importantly. 
Enron  supplied  contemporaneous 
documentation  demonstrating  cost 
reallocations  between  product 
categories  throughout  the  audit  period. 
The  PRO  would  necessarily  have  to  be 
amended  to  reflect  some  of  these  cost 
reallocations  and  is,  in  part,  the  basis 
for  the  initial  reduction  in  principal 
violation  from  $62  million  to  $31  million. 
Moreover,  if  Enron  were  to  ultimately 
prevail  on  the  remaining  cost 
reallocation  issues,  the  potential  liability 
of  Enron  would  be  reduced  even  more 
significantly.  Also,  for  settlement 
consideration,  Enron  supplied 
information  in  support  of  its  position 
that  the  new  customer  to  which  a  resale 
was  first  made  in  1974,  qualified  as  a 
resale  to  a  new  market  under  the 
regulations.  Finally,  ERA  considered  the 
effect  of  the  court  decision  in  Intemorth. 
Inc.  V.  DOE.  548  F.  Supp.  967  (1982) 
would  have  on  ERA's  application  of 
Subpart  K  to  a  portion  ^Enron's  sales 
of  NGL's  and  Nap's. 

Based  on  the  additional  information 
which  was  provided  by  Enron,  BRA  has 
reevaluated  its  bases  for  the  initial 
dispute  as  well  as  the  likelihood  of 
ultimate  recovery  on  these  issues. 
Furthermore,  ERA  has  assessed  the 


litigation  risks  in  prevailing  on  every 
elemoit  of  each  itsoe,  including  the 
interest  component  and  the  hct  diat  the 
matters  in  issue  are  only  in  the  faiitial 
stages  of  case  development  and 
litigation  has  not  yet  ensued.  As  a  result 
of  Aese  considerattons.  ERA  has 
preliminarily  determined  that  a  $48 
million  setdement  on  those  issues  is 
reasonable  and  in  tiie  public  interest. 

Tenns  and  Conditions  of  the  Consent 
Order 

Within  thirty  days  of  the  effiective 
date  of  die  Consent  Order,  Enron  will 
pay  the  principal  amount  of 
approximately  $48  million,  plus  interest, 
to  DOE.  If  the  settlement  is  not  made 
final  on  or  before  die  one  hundred 
twentieth  day  following  execution  by 
Enron,  Enron  may  withdraw  frtim  the 
proposed  agreemenL  If  the  Consent 
Order  is  made  final.  ERA  will  petition 
OHA  to  implement  a  Special  Rdfiond 
Proceeding  under  the  provisions  of 
Subpart  V  of  the  regulations.  In  th« 
proceeding.  OHA  will  develop 
procedures  for  the  receipt  and 
evaluation  of  applications  for  refund  in 
order  to  distribute  the  refund  amount. 
To  ensure  that  OHA  has  soffident 
information  to  evaluate  the  dairas.  the 
proposed  Consent  Order  requires  that 
Enron  maintain  information  on  its  sales 
during  the  period  price  controls,  and 
provide  it  to  OHA  upon  request. 

Submission  of  Written  Cowmants 

The  proposed  Consent  Order  cannot 
be  made  effective  until  the  condusion  of 
the  public  review  process,  (tf  which  this 
Notice  is  a  part. 

Interested  parties  are  invited  to 
submit  written  comments  concerning 
this  proposed  Consent  Order  to: 
Economic  Regulatory  Administration, 
US.  Department  of  Energy.  1000 
Independence  Avenue  SW., 
Washington.  DC  20585. 

All  comments  received  by  the  thirtieth 
(30th)  day  following  publication  of  this 
Notice  in  the  Federal  RaiMw  will  be 
considered  before  determining  whether 
to  adopt  the  proposed  Consent  Order  as 
a  final  Order.  Any  modification  of  the 
proposed  Consent  Order  which 
significantiy  alter  its  terms  or  impad 
will  be  published  for  additional 
comment.  If  ERA  determines  to  issue  the 
proposed  Consent  Order  as  a  final 
Order,  the  proposed  Order  wiU  be  made 
final  and  effective  by  publication  of  a 
Notice  in  Uie  Fodand  Ragialar. 

Any  information  or  data  considered 
confidential  by  the  person  sulmiitting  it 
must  be  identified  as  sudi  in  accordance 
with  the  provisions  of  10  CFR  20S.9(f). 
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CanMntOnM 

/.  Introduction 

101.  This  q^uent  Order  is  CDterad 
into  betweeoi  Enron  Corp.  ("Enroo")  and 
the  United  S^tes  Department  of  Energy 
(1X)E^.  ThMCoosent  Order  settles  and 
finally  resoliMs  all  dvU  and 
administrative  daimr  and  disputes, 
whether  or  npjl  be^tofore  asserted, 
between  the  ' 
defined,  and 
d^ned. 
widitfie 
allocation 
denned. 
1973  through 
(hereinafter 


;  as  hereinafter 
i  as  hereinafter 
t  to  Enron's  conpiiance 
'  oleum  price  and 
s.  as  hereinafter 
I  die  period  January  1. 
imiaiy27,igei 

Jie  period  covered  by  this 

Consent  Ordji^').  (AH  the  natters  settled 
and  resohred  by  this  Consent  Order  are 
referred  to  h^inafter  as  "the  matters 
coveted  by  t)^  Consent  Order.^ 

//  JuriatMction.  Ragutatary  Authority, 
oiui  Definitki 

an.  This 
into  by  dm 
authority 
301  and  503 
Oigania 
7151  and  711 
12000. 42  FR^ 
Order  Na 
10  CFR  206.1 

202.  The 


it  Order  is  entered 
pursuant  to  the 
red  upon  it  by  sections 
the  Department  of  Energy 
Vet  (TXJB  ActT.  42  U.S.C 
Executive  Order  No. 
(1077);  Executive 
43  PR  4057  (1078);  and 


, jRegaaltory 

Admfaiistratiiiii  ("BRA")  was  created  by 
section  20  of  Hm  DOR  Act.  42.  U.&C. 
7136.  In  Deleiition  No.  0204-4,  die 
Secretary  of  ^kiergy  ddegated 
respopisilMlity  for  the  admhiistration  of 
the  fadwal  pdraleum  price  and 
allocation  relations  to  the 
Administrator  of  die  ERA.  b  Driegatioa 
No.  0204-4A.  t|ie  Administrator 
delegated  to  tte  Special  Counsel 
audwrity  to  ^adit  die  oompHance  of 
refiners  with  Itpie  federal  petroleum  price 
and  aUocatiofi  regulatiaiis  and  to  take 
appropriate  ^itfbrceinent  actions  based 
upon  such  audits. 

203.  The  fb|lowing  definitions  apply 
for  purposes  M  this  Consent  Order: 

A.  Tedcra)  petrolanm  price  and 
allocatian  re^ilationa*'  means  all 
statutory  reqwrsnents  and 
administratiiiy  mgahtions  and  orders 
regarding  thai  Mdng  and  allocation  of 
crude  oil  andifefined  petroleum 
prodnels.  inchlding  die  antidenents  and 
mandatory  ofllimpotts  programs 
aitaiinisteradlby  die  DOE.  Hie  Ibdcral 
petroleum  prJQs  and  allocatiaoa 


regulations  bichide  (without  limitation) 
die  ptictng.  allocation,  reporting, 
certification,  and  recwAeeping 
requirements  imposed  by  or  under  the 
Economic  Stabilisation  Act  of  lOZa  the 
Emergency  Petroleum  Allocations  Act  of 
1073.  the  Federal  Eloergy  Admfadstratim 
Act  of  1974.  ftemdential  Proclamation 
3270.  all  applicable  DOE  regukdons 
codified  in  6  CFR  Rsrts  130  and  ISO  and 
10  CFR  Parts  206.  aa  211. 212  and  213. 
and  all  rales,  raftags.  gnidelines. 
intsrpretatiMis.  darffications,  manuals 
dedaions.  ordns.  notices,  fcnns  and 
subpoenas  relating  to  the  pricing  and 
allocation  of  petrcrfenm  prodacts.  The 
provisions  of  10  CFR  206.100}  and  the 
definitions  under  the  federal  petrcdeum 
price  and  allocations  regulations  riioQ 
apply  to  dda  Consent  Oder,  except  to 
the  extent  inconsistent  herewith. 

E  "DOB"  indudes  not  only  die 
Deportment  of  Biargy.  but  also  die  Cost 
of  living  Council,  die  Federal  Ehergy 
Office,  and  Federal  ftiergy 
Adndnistratian.  the  Department  of 
Energy.  ERA.  dM  OfBoa  of  ^Mdal 
Counsd  ("06C")  and  all  predecessor 
and  successor  ogepcles. 

C  "Boron"  indndes  (widiout 
limitatiaB)  Enroo  Cosp.  and  all  irf  its 
subsidiartes.  affiliBtas  (inchiding  the 
acts  of  audi  Goiqianiea  before  £ey  were 
subsidiaries  or  affiliates),  prior 
subsidiaries,  predecessors,  successors  in 
interest,  and  their  petroleum-rdated 
activities  as  refiner,  producer,  operator, 
resdier.  retailer,  natural  gas  processor, 
or  otherwise,  and  except  Cor  paragra|di 
401,  inAra.  officers,  directors  and 
employees  of  Enron. 

///.  Facta 

The  stipulated  facts  upon  which  this 
Consent  Order  is  based  are  as  follows: 

301.  During  the  period  covered  by  the 
Consent  Order.  Enron  was  a  "refiner." 
"reseUer."  '^tailv."  "gas  plant 
operator"  and  "gas  phunt  owner"  as 
those  terms  are  deffaied  in  the  federal 
pertoleum  price  and  allocation 
regulations  and  was  subject  to  the 
jurisdiction  of  the  DOE.  Enron  engaged 
in.  among  other  thfaigs.  the  sale,  refiiring 
and  processing  of  natural  gas  liquids 
and  natural  gas  Uqnid  prodacts. 

302.  The  IXXL  condttcted  an  audit  of 
Enron's  conqiUanoe  widi  the  federal 
petroleum  price  and  allocation 
regulations  for  the  period  covered  by 
this  Consent  Order.  As  part  of  its  audit, 
the  DOE  examined  Enron's  books  and 
records  relating  to  Enron's  cmnplianoe 
with  the  federal  petrolenm  price  and 
allocation  regulatioos  end  the  reporting 
requirments  imposed  by  diose 
regulations.  At  dieDC^s  request.  Enron 
prepared  and  sobnitted  to  the  auditors 
a  substantial  nimiber  of  specific 


responses  to  audit  inquiriaa  not 
necessarily  limited  ta  or  readily 
available  from,  indindual  books  or 
records.  The  DOE  has  found  no 
evidence  that  Enron  has  cosunitted  any 
willful  or  intentional  violations  of  die 
federal  petroleum  price  and  allocations 
regulations. 

303.  During  die  course  of  dM  DOE'S 
audit  the  enforcement  proceedings 
instituted  by  die  DOB  and  die 
negotiations  diat  lad  to  dds  Consent 
Onto,  dw  D(K  raised  certaia  issues 
with  reqiad  to  Enron's  application  of 
the  Csdoal  petroleum  price  and 
allocation  regulations.  The  DOE  has 
taken  various  administrative  ^ 
enforcement  actions  against  Enron, 
induding  die  issuance  of  a  ftoposed 
Remedi^  Order.  Enron  inaint»in», 
however,  diat  it  has  calculated  its  costs,    / 
determined  its  prices,  sold  its  petroleum 
products,  and  operated  in  all  other 
respects  in  accordance  with  the  federal 
petroleum  price  and  allocation 
regulations.  The  DOE  and  Baron 
disagree  in  several  r^peets  concerning 
the  proper  anriication  of  the  federal 
petrdeum  prict  and  aUocation 
regulations  to  Enron's  activities  with 
relied  to  the  matters  cowcrad  by  this 
Consent  Order,  and  each  betteves  that 
its  respective  legal  and  foctoal  pesitians 
on  the  matters  resolvedby  this  Consent 
Order  are  meritorions.  These  positions 
were  emphasised  in  the  intensive 
review  and  exchange  of  information 
conducted  during  thie  audit  and 
subsequent  negotiatimi  process. 
However,  in  order  to  avoid  the  esqiense 
of  protracted  and  complex  litigation  and 
the  disruption  of  its  orderly  business 
functions.  Enron  has  agreed  to  enter  into 
this  Consent  Order.  Tlw  DOE  beUeves 
this  Consent  Order  constitutes  a 
satisfactory  resolution  of  the  matters 
covered  herein  and  is  in  the  public 
interest 

rv.  Remedial  Provuiona 

401.  In  fiiQ  and  final  settlement  of  all 
matters  covered  by  this  Consent  Order 
and  in  lieu  of  all  other  remedies  winch 
have  been  or  might  have  been  sought  by 
the  DOE  against  Enron  for  such  matters 
under  10  CFR  206.1991  or  odierwise. 
Enron  shall  pay  a  total  of  exacUy  Forty- 
Eight  Million  Dollars  ($48/100.00(4  to  die 
DOE  widiin  diirty  (30)  days  of  die 
effective  date  of  the  Consent  Order. 
Payment  shall  be  by  win  transfer, 
pursuant  to  directions  provided  to  Enron 
by  die  DOE 

V.  bauea  Reaolved 

501.  All  pending  and  potential  dvil 
and  administrative  daims,  whether  or 
not  known,  demands,  liabilities,  causes 
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of  action  or  other  proceedings  by  the 
DOE  regarding  Enron's  compliance  with 
alt'federal  petroleum  price  and 
allocation  regulations  for  the  period 
covered  by  this  Consent  Order,  whether 
or  not  heretofore  raised  by  an  issue 
letter.  Notice  of  Probable  Violation, 
Notice  of  Proposed  Disallowance, 
Proposed  Remedial  Order,  Remedial 
Order,  action  in  court  or  otherwise,  are 
resolved  and  extinguished  as  to  Enron 
by  this  Consent  Order. 
,    502(e).  Except  as  otherwise  provided 
herein,  compliance  by  Enron  ivith  diis 
Consent  Order  ^all  be  deemed  by  the 
DOE  to  constitute  full  compliance  lor  all 
civil  and  administrative  purposes  with 
all  federal  petroleum  price  and 
allocation  regulations  for  the  matters 
covered  by  this  Consent  Order.  In 
consideration  of  Enron's  performance  as 
required  under  this  Consent  Order,  the 
DOE  hereby  releases  Enron  completely 
and  for  all  purposes  from  all 
administrative  and  civil  judicial  claims, 
demands,  liabilities,  or  causes  of  action, 
including,  without  limitation,  claims  for 
civil  penalties,  that  the  DOE  has 
asserted  or  may  otherwise  be  able  to 
assert  against  Enron  for  alleged 
violation  of  die  federal  petrolenm  price 
and  allocaticn  regulations  with  respect 
to  the  matters  covered  by  this  Consent 
Order.  The  DOE  will  not  biiHate  or 
prosecute  any  such  administrative  or 
civil  matter  against  Enron  or  cause  or 
refer  any  sudi  matter  to  be  initiated  or 
prosecuted,  nor  will  the  DOE  or  any 
successor  directly  or  indirectly  aid  in 
the  initiation  of  any  such  administrative 
or  civil  matter  against  Enron  or 
participate  voluntarily  in  die 
proseeution  of  sudh  actions.  The  DOE 
will  n6t  assert  voluntarily  in  any 
administrative  or  judicial  proceeding 
that  Enron  has  violated  the  federal 
petroleum  price  and  allocation 
regulations  with  respect  to  matters 
covered  by  Oiis  Consent  Order  or 
odierwise  take  any  action  with  respect 
ttf  Enron  in  derogation  of  this  Consent 
Order.  However,  nothing  contained 
herein  shall  preclude  the  DOE  from 
defending  the  validity  of  the  federal 
petroleiun  price  and  aUocation 
regulations. 

S02(b).  The  DOE  expressly  agrees  that 
it  will  not  seek  or  recommend  any 
criminal  fines  or  penalties  based  on  the 
information  and  evidence  presently  in 
its  possession  for  the  matters  covered 
by  this  Consent  Order  provided, 
however,  that  nothing  in  this  Consent 
Order  precludes  die  DOE  from  (1) 
seeking  or  recommending  such  criminal 
fines  or  penalties  if  information 
subsequendy  coming  to  its  attention 
indicates,  either  by  i  tself  or  in 


combination  with  information  or 
evidence  presendy  known  to  die  DOE. 
that  a  criBiinal  violation  may  have 
occuqed.  or  (2)  odierwise  complying 
wfdi  its  obUgationJp  under  law  widi 
reigards  to  fcurwarding  information  of 
possible  criihinal  violationa  of  law  to 
appropriate  authorities.  Nottdng 
containsd  herein  may  be  conitrued  as  a 
bar.  estc^pel.  or  defease  agefaist  any 
criminal  action,  or  dvO'actioa  broti^ 
by  an  agency  of  the  United  States  Other 
dian  die  DOE  under  (i)  section  210  of  die 
Economic  StabiUatton  Act  of  1970.  or 
(ii)  any  statute  or  regvlation  odier  than 
the  federal  petroleum  price  and 
allocation  regulations.  Finally,  this 
Consent  Order  does  not  prejudice  the 
rights  of  any  diird  party  or  Eimm  in  any 
private  action,  including  an  action  for 
contrilniticm  by  or  against  Eaton. 

502(c)/With  respect  to  the  matters 
covered  by  this  Consent  Orders  Enron 
releases  4he  DOEcompletely  and  for  all 
purposes  from  all  administrative  and 
dvd  judicial  daims,  liabilities^  or  causes 
of  action  diat  Enron  has  asserted  or  may 
otherwise  be  able  to  assert  against  the 
.I)OE  relBting  to  die  DOE'S 
administration  of  the  federal  petroleum 
price  and  allocation  regulations.  This 
rdease.  however,  does  not  cover  or 
affect  Enron's  rights  in  aU  regards 
concerning  daims  under  10  CFR  Part 
205,  Subpfirt  V  or  its  dahiks  arising  from 
alleged  violations  or  setdements  of 
alleged  violations  of  federal  petroleum 
price  and  allocation  regulations  by  third 
parties.  This  release,  moreover,  does  not 
preclude  finron  from  asserting  any 
factual  or  legal  position  or  argument  as 
a  defense  against  any  action,  claim  or 
proceeding  brou^t  by  die  DOE.  die 
United  States,  or  any  agency  of  die 
United  States. 

503.  Execution  of  this  Consent  Order 
constitutes  neither  an  admission  by 
Enron  nor  a  finding  by  die  DOE  of  any 
violation  by  Enron  of  any  statute  or 
regulation.  The  DOE  has  determined 
that  it  is  not  appropriate  to  seek  to 
impose  dvll  penalties  for  the  matters 
covered  by  diis  Consent  Order,  and  die 
DOE  will  not  seek  any  such  dvil 
penalties.  Thepayinent  made  by  Enron 
pursuant  to  this  Consent  Order  is  not  to 
be  considered  for  any  purpose  as  a 
penalty,  fine,  or  forfeiture  or  as  a 
payment  in  lieu  of  penalties,  fines  or 
forfeitures. 

504.  Notwithstanding  any  other 
provision  herein,  widi  respect  to  the 
matters  covered  by  diis  Consent  Order, 
the  DOE  reserves  die  ri^t  to  initiate  an 
enforcement  proceeing  or  to  seek 
appropriate  penalties  for  any  newly 
discovered  regulatory  violations 
committed  by  Enron  but  only  if  Enron 


has  concealed  facts  relating  to  such 
violations.  The  DCS  also  reserve  the 
right  to  seekappmiirialf  lodioial :  .  A-    . 
repiedies.  other  than  foil  teadsaioh  df 
this  CoQsent  Order,  for  any 
misreiwesentatioa  of  fact  aratciial  to  this 
Consent  Order  during  the  course  of  the 
audit  or  die  negotiations  that  preceded 
this  Consent  GMer . 

VLReom(&eeping.Reporth^aitd 
ConfidantioUty 

on.  Enron  shall  maintain  such  records 
es  aiie  necessary  to  demonstrate 
compliance  «yiA  die  teems  of  tUs 
Consent  Order.  To  airaist  die  DOE  in  die 
distribution  of  the  funds  paid  pursuant 
to  his  Consent  Order,  Enron  also  shall 
maintain,  until  thirty  (30)  days  after  the 
DOE'S  final  distribution  of  diese  funds, 
sales  volume  data  and  customiers' 
names  and  addmses  regarding  its  sales 
of  refined  petroleum  products- for  the 
transactions  covered  by  this  Consent 
Order.  If  requested.  Enron  riiall  make 
such  ihformadon  available  to  the  DOB. 
Except  as  otherwise  provided  in  this 
paragraph,  upon  payment  to  the  DOB  of 
the  amount  set  forth  in  paragraph  401  of 
this  Consent  Order,  Enron  Is  raUeved  of 
its  obligation  to  comply  widi  die 
recordkeeping  requirements  of  the 
federal  petroleum  price  and  allocation 
regulations  relating  to  mattere  covered 
by  this  Cmisent  Order. 

002.  Except  for  formal  request  for 
Information  regarding  other  firms 
subject  to  the  DOB'S  information 
gathering  and  reporting  authority,  Enron 
1^  not  be  subject  to  any  audit  requests. . 
rniort  order,  subpoenas,  or  other 
administrative  discovery  by  the  DOB 
regarding  the  mattere  covered  by  diis    . 
Consent  Order. 

003.  The  DOE  will  treat  die  sensitive 
commerical  and  financial  information 
provided  by  Enron  or  obtained  by  the 
DOE  in  its  audit  of  Enron  as  confidential 
and  proprietary  and  will  not  disdose 
such  information  unless  required  to  do 
so  by  law.  induding  a  request  tqr  a  duly 
authorized  committee  or  subcommittee 
of  Congress.  If  a  request  or  demand  for 
release  of  any  such  information  is  made 
pursuant  to  law,  die  DOE  will  claim  any 
privilege  of  exemption  reasonably 
available  to  it.  The  DOE  wUI  provide 
Enron  with  ten  (10)  days'  adual  notice, 
if  possible,  of  any  pending  dislosure  of 
such  information,  unless  prohibited  or 
precluded  from  doing  so  by  law  or 
request  of  Congress.  The  DOE  Will 
retain  die  audit  information  whidi  it  has 
acquired  during  its  review  of  Enron's 
compliance  with  the  federal  petroleum 
price  and  aUocation  regulations  in 
accordance  with  DOEs  established 
records  retention  procedures. 
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^  the  tanas  of  lUs  Consent 
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„  — ^  paragraph  diaU  be 
deemed  to  wUive  or  ptejndice  any  right 
Enron  may  hjiive  independent  (rf  this 
Consent  Ord»  regarding  the  disdosure 
of  smsitive  (tommerdal  and  financial 
information. 

VII.  Contractial  Undertaking 

701.  It  is  tlM  understanding  and 
express  intesUon  of  Enron  and  the  DOE 
that  this  ConUent  Order  constitutes  a 
legally  enforttable  contractual  under 
taking  that  14  binding  on  the  parties  and 
their  succesws  and  assigns. 
NotwithstanlRng  any  oUier  provison 
herein.  Enroi||(and  it  successors  and 
assigns)  and  the  DOE  each  reserve  the 
right  to  instioite  a  dvic  action  in  an 
appropriate  IJbited  States  district  court. 
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VIIL  Pinal  Onkt 

801.  Upon  becoming  effective,  this 
ConsMit  Ordjer  shall  be  e  final  wder  of 
the  DOE  havng  the  same  force  and 
effect  as,  a  rMnedical  order  issed 
pursuant,  to  Motion  503  of  the  DOE  Act. 
42  U.8.C.  Tiajai  and  10  CPR  206.198B. 
Enron  hereby  waives  its  ri^t  to 
administratis*  or  judicial  review  of  this 
Order.  T 

IX.  Effectiv&ifata 

OOl.This  CMisent  Order  shall  become 
effective  as  4  bnal  Order  of  the  DOE 
upon  notice  id  the  effort  being  puUi^ed 
in  the  FMai4iBagislar.  Prior  to  that 
date,  tte  DOB  will  pirftUsh  notice  in  the 
Federal  KagiMBr  that  it  proposes  to 
make  this  Consent  Order  final  and,  in 
that  notice,  will  provide  not  less  than 
thirty  (30)  daMs  lot  members  of  the 
public  to  mmt^i  written  comments.  The 
DOE  will  collider  all  written  comments 
to  detenninejMiether  to  adopt  the 
Consent  Order  as  final  Order,  to 
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withfkaw  a^eement  to  the  Consent 
Order,  or  to  attempt  to  renegotiate  the 
terms  of  the  Consent  Older. 

902.  Until  the  effective  date,  the  DOB 
reserves  ttie  ri^  to  urithdraw  consent 
to  this  Consult  Order  1^  written  notice 
to  Enron  in  frfddi  event  this  Consent 
Order  shall  be  null  and  void.  If  this 
Consent  Order  is  not  made  effective  on 
or  befoK  the  one  hundred  twentieth 
(120th)  day  ft^owing  execution  by 
Enron.  Enron  may,  at  any  time  tfiereafter 
until  the  effective  date,  withdraw  its 
agreement  to  this  Consent  Order  by 
written  notice  to  the  DC^  in  which 
event  this  Consent  Order  shall  be  null 
and  void. 

I.  the  undersigned,  a  duly  authorized 
representative  of  Enron  Corp.,  hoeby 
agree  to  and  accept  the  foregtring 
Consent  Order  en  behalf  of  Enron  Corp. 
KeBBslhL.Lay. 

Dated  April  28, 1988. 

I,  the  undersigned,  a  duly  authorized 
representative  of  the  Department  of 
Energy.  herri>y  agree  to  and  accept  the 
foregoing  Cooaent  Order  on  its  bdialf. 
Milton  C  Lomiz, 

Chief  Counsel.  Offne  of  Enforcement 
Litigation,  BconomicEeguiatory 
Adminietmtitm.  United  StiOmD^HUtmmt  of 
Energy. 

Dated:  May  12. 1988. 

[FR  Doc.  88-13883  Piled  8-18-88, 8:45  am] 


FiMlConMnt  OiPdw  WWi 
HMRy  Co.  fFOfNMily 
Ca)  and  San  Joa^idn 


01 


AOIMCV:  Economic  Regulatory 
Administration,  DC^ 
ACnON:  Final  action  on  proposed 
consent  order. 


r.  The  Department  of  Energy 
(DOE)  hereby  gives  notice  required  by 
10  CFR  205.19^  that  it  has  adopted  as 
final  die  Consent  Order  with  Meadows 
Realty  Company  (formeriy  San  Joaquin 
Oil  Co.)  and  San  Joaquin  Refining  Co., 
Inc.  (collectively  San  Joaquin)  executed 
on  April  22, 1968,  and  published  for 
comment  in  53  FR 15441  on  April  29, 
1968. 

As  required  by  10  CFR  206.19^.  DOE 
provided  a  period  of  thirty  days 
following  publication  of  ^  Notice  of 
Proposed  Consent  Order  for  the 
submission  of  comments.  The  ERA 
received  no  omiments  in  response  to 
this  Notice.  Accordingly,  HIA  has 
determined  that  the  Consent  Order 
dhould  be  made  final  without 
modification.  Hie  Consent  Order 
becomes  effective  as  a  Final  Order  of 
the  DOE  on  the  date  of  puUication  of 
this  Notice. 


IHOM  COMTACft 

Ann  C  Grover.  Office  of  Enforcement 
Litigation,  Economic  Regulatory 
Administration,  U.S.  Department  of 
Energy,  Room  3H-017,  RG-32. 1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586-4387. 
Copies  of  the  Consent  Order  may  be 
obtained  free  of  charge  by  written 
request  to  "San  Joaquin  Consent  Order 
Request"  at  the  above  address  or  by 
calling  Ann  C.  Grover  at  the  above 
telephone  number.  Copies  may  also  be 
obtained  in  person  at  the  same  adthess 
or  at  the  Freedom  of  Information 
Reading  Room,  Room  1E-I9a  Fmrestal 
Building,  1000  Independence  Avenue 
SW..  Washington,  DC  20585. 

atlPPlBMNTARV  WWWMAIIOW.  On  April 
29, 1988.  DOE  published  notice  in  the 
Federal  Register,  Vol  53  at  page  15441, 
announcing  the  execution  <A  a  Proposed 
Consent  Order  between  San  Joaquin 
and  DOE.  In  compliance  with  the  DOE 
regulations,  that  Notice,  and  a  Press 
Release  issued  on  May  13. 1988, 
summarized  the  Proposed  Consent 
Order  and  the  relevant  facts. 

As  a  result  of  an  audit  of  San 
Joaquin's  compliance  with  the  Federal 
petroleum  price  and  allocation 
regulations,  the  Economic  Regulatory 
Administration  (ERA)  concluded  that 
San  Joaquin  had  overcharged  its 
customers  for  refined  petroleum 
products  during  the  period  September 
1973  through  January  1981.  San  Joaquin 
disputed  ERA's  audit  findings  and 
further  sought  exception  reltef  fiom  die 
application  of  the  regulations.  These 
matters  are  presenUy  pending  before 
DOE's  Office  of  Hearings  and  Appeals. 

The  Consent  Order  resolves  these 
matters  and  all  other  civil  and 
administrative  claims  or  causes  of 
action  regarding  San  Joaquin's 
compliance  with  an  obligation  under 
the  Federal  petroleum  price  and 
allocation  regulations.  As  consideration, 
San  Joaquin  has  agreed  to  pay  $1.25 
million,  phis  interest  from  January  1, 
1988.  ERA  «vill  petition  DOE's  Office  of 
Hearings  and  Appeals  to  implement 
special  refund  procedures  pursuant  to  10 
CFR  Part  205,  Subpart  V,  to  distilbute  all 
amounts  paid  by  San  Joaquin  pursuant 
to  the  Consent  Order. 

As  noted,  no  comments  were  received 
in  response  to  the  Notice  of  Proposed 
Consent  Order.  Accordingly.  ERA  has 
determined  to  adopt  the  Proposed 
Consent  Order  without  modification  as 
a  final  order  of  the  DOE,  pureuant  to  10 
CFR  205.199J.  The  Consent  Order 
becomes  effective  upon  publication  of 
this  Notice. 
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Issued  in  Washingten.  DC  on  June  6. 1988. 
MilUw  C  lama. 

Chief  Counsel.  Office  of  Eaforcement 
Litigation,  Economic  Regulatory        .' 
Adwinistration. 

(FR  Doc  88-13684  Piled  6-16-88;  8:45  am] 
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[ERA  Docket  Na  8e-06-MG] 
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MMeon  Sales,  Inc4  Order  Granting 
Blanket  Autttorfzation  Toimport 
Natural  Gas;  CorrecHon 

AQCNCv:  Economic  Regulatory 
Administration,  DOE. 
action:  Correction. 

summary:  The  Federal  Register  notice 
of  the  Order  issued  in  this  docket 
pubUshed  May  27. 1988. 53  FR  19326. 
incorrectly  stated  the  totsl  amount  of 
natural  gas  to  be  authorized  over  a  two- 
year  period.  The  Federal  Register  notice 
should  be  changed  to  read;  The  order 
issued  in  ERA  Docket  88-06-NG 
authorizes  MidCon  Sales  Inc.  to  import 
up  to  400  Bcf  of  Canadian  natural  gas 
over  a  two-year  period  beginning  on  the 
date  of  first  delivery. 

Issued  in  Washington.  DC  June  6, 1988. 
Coostanoe  L.  Buckley. 
Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  88-13688  Filed  8-18-88;  8:45  am] 
MUMS  COM  MM  B1  M 


[ERA  Docket  Na  68-26-4IG] 

Portland  General  Electric  Co; 
Appication  to  Import  Natural  Gas  from 


AOENCV:  Economic  Regulatory 

Administration,  DOE. 

ACTION:  Notice  to  application  for 

blanket  authorization  to  import  natural 

gas. 


:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Enei^  (DOE)  gives  notice  of  receipt 
on  April  28, 1968.  of  an  application  filed 
by  Portland  General  Electric  Company 
(Portland)  for  blanket  authorization  te 
import  up  to  1204)00  Mcf  per  day  and  a 
maximum  of  40  Bcf  of  Canadian  natural 
gas  over  a  two-year  period  beginning  on 
the  date  of  first  delivery 

The  application  is  filed  with  the  ERA 
pursuant  to  Section  3  of  the  Naturel  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
request  for  additional  procedures  and 


written  comraents  are  to  be  filed  no  later 

than  July  18. 1966. 

TOR  niRTHCR  INFORMATION  CONTACT: 

Robert  Groner,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
Department  of  Energy,  Forrestal 
Building,  Room  GA-07e.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586-1667 

Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing.  Office  fo  General  Counsel. 
U.S.  Department  of  Energy.  Forrestal 
Building.  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20565.  (202)  586-6687 


:  Portland, 
a  subsidiary  of  Portland  General 
Corporation,  is  an  electric  utility  widi  its 
principal  place  of  business  in  Portland, 
Oregon.  IHnilcmd  attached  to  its 
application  a  proposed  contract  with 
Westcoast  Transmission  Company 
Limited  (Westcoast),  but  Portland 
indicates  that  it  contemplates 
purchasing  gas  from  a  variety  of 
Canadian  suppliers  other  than 
Westcoast.  Natural  gas  imported 
pursuant  to  the  requested  authorization 
would  be  used  at  Portland's  Beaver 
generating  fadUty,  although  some  might 
be  resold  to  correct  imbalances. 
Portland  states  that  it  intends  to  use 
existing  pipeline  facilities  for  the 
transportation  of  the  requested  imports, 
and  proposes  to  inform  the  ERA  within 
two  weeks  of  the  first  delivery  of  natural 
gas  imported  pursuant  to  the  requested 
authorization  and  to  thereafter  submit 
quarterly  reports  giving  details  of 
individual  transactions. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE'S  gas 
import  policy  guidelines,  under  whidi 
the  competitiveness  of  an  import 
arrangement  in  the  markets  smved  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  Februaiy  22. 1964).  Parties  that 
may  oppose  mis  application  should 
comment  in  tiieir  responses  on  die  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  iatport  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

All  parties  shoidd  be  aware  that  if  the 
ERA  approves  this  requested  blanket 
import,  it  may  simply  designate  a  total 
amount  of  authorized  volumes  for  die 
term  rather  than  also  imposing  a  daily 
limit,  in  order  to  provide  the  applicant 
with  maximum  flexibility. 

Public  Coaament  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 


or  notioe  of  interventioB.  a»  applicable, 
and  written  comments.  Any  person 
wishing  1o  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  besis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervoie  or 
notice  of  intervention,  as  applicable; 
The  filing  of  a  protest  with  respect  to 
this  aiq>licHtion  will  not  serve-  to  make 
the  protestant  B  party  to  the  proceeding, 
although  i»oteet8  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  die  application.  All  protests, 
motions  to  intevene,  notices^ 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  die  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  widi  the  Natural  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
Room  GA-078.  RG-23.  Forrestal 
Building,  1000  Independence  Avenue. 
SW..  Washington.  DC  20585.  (202) 
586-8478.  They  must  be  filed  no  later 
than  4:30  pan.  e.d.t.  July  18. 1968. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
throus^  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  interventicm  may  request 
that  additional  procedures  be  pro\dded. 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  triel- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  die  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  fiml  opinion 
and  order  may  be  issoed  based  OR  the 
official  reocnd.  indadingthe  iqH>lioation 
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and  responses  Hied  by  parties  pursuant 
to  this  Doticev  in  accordance  with  10 
CFR  590.3ie 

A  copy  o^t'orUand's  application  is 
available  fofjinspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room. 
GA-076-A  ii  the  above  address.  The 
docket  room  js  open  between  the  hours 
of  8.-00  a  jn.  aad  4:30  pjn^  Monday 
through  Friq$y.  except  Federal  holidays. 

inmibtagton.  DC  June  S,  IWS. 
L.l' 
Actuig  Dinadr,  Office  ofPuela  Pr^ram$. 
Ecohonu'c  Am  tiatory  Administration. 
(FR  Do&  8S-^Jb81  Piled«-lfr-<8: 8:45  am) 


[ERA  Docinil  Na  8S-32-IIQ] 

Tarpon  Qa4  Marketing  Ltd^ 
AppNcationiTo  Import  Natural  Gas 
FromCana<iB 

aocncy:  Economic  Regulatory 
Administrafibn,  DOE. 

action:  Notibe  of  application  for 
blanket  autkbrization  to  import  natural 
gas. 


t:  lie  Economic  Regulatory 
AdminiBtrsfiUi  (ERA)  of  the  Department 
of  Energy  (OpE)  gives  notice  of  receipt 
on  April  8. 1988.  of  an  apt^cation  fileid 
by  Tarpon  Gks  Mariieting  Ltd.  (TGM) 
iat  blanket  Authorization  to  import  up  to 
500  Bcf  of  Qalnadian  natural  gas  for  a 
term  of  twoijfears  beginning  on  the  date 
of  ERA  appf^val.  TGM  proposes  to 
import  the  Ms  for  sales  to  a  wide  range 
of  markets  ei  the  United  States, 
including  pipelines,  local  distribution 
companies,  oommercial  and  industrial 
end-users. 

The  application  is  filed  with  the  ERA 
pursuant  to  Isection  3  of  the  Natural  Gas 
Act  and  DOB  Delegation  Order  No. 
0204-111.  PiKitests.  motions  to  intervene, 
notices  of  intervention  and  written 
comments  airie  invited. 
date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for;  additional  procedures  and 
written  coiQiiients  are  to  be  filed  no  later 
than  July  18^  tl888. 

FOR  WWITW^  MFOmiATION  CONTACT.. 
Larine  Moo^.  Natural  Gas  Division, 

Economic!  Regulatory  Administration, 

U.S.  Depaijlment  of  Energy,  Forrestal 

BuikUng.  Room  GA-07e,  1000 

Independ^ce  Avenue,  SW. 

Washingtjdn.  DC  20S8S.  (202)  588-0478 
Diane  StubM,  Natural  Gas  and  Mineral 

Leasing.  Opce  of  General  Counsel. 

U.S.  Depi^ijtment  of  Energy.  Forrestal 

Building.  ti|oom  eE-042. 1000 

Independttice  Avenue,  SW, 

Washingtibn.  DC.  20585.  (202)  S86-.6667 


•UPnCMENTARV  MRMIMATION:  TGM  ifr  a 

Canadian  corporation  with  its  principal 
place  of  business  in  Calgary,  Alb«1a. 
No  contracts  have  been  executed  and 
therefore  the  application  does  not 
identify  the  suppliers,  buyers,  ot  prices; 
however,  TGM  asserts  that  the  specific 
terms  of  each  import  and  sale  would  be 
based  on  competition  in  the 
marketplace.  TGM  intends  to  utilize 
existing  pipeUne  facilities  for 
transportation  tA  the  volumes  imported. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DCK's  gas 
import  policy  geideUnes.  under  whidi 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22. 1984).  Parties  tiiat 
may  oppose  this  application  should 
comment  in  their  response  on  the  issue 
competitiveness  as  set  forth  iq  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Further,  if  the  ERA  approves  this 
requested  blanket  iay)ort.  it  may  permit 
die  import  (tf  the  gas  begbming  on  the 
date  c^  first  delivery  at  any  esdsting 
point  of  entry  and  throu^  any  existing 
transmission  system.  ERA  will  also 
condition  the  authorization  on  the  filing 
of  quartwly  reports  to  facilitate  ^A 
monitoring  of  the  operation  and 
effectiveness  of  the  blanket  program. 

PuUic  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  of  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  reuirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 


Room  GA-07e.  RG-23,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585,  (202)  586- 
947a  They  must  be  filed  no  later  than 
4:30  p.m.  e.d.t.,  July  18. 1988. 

Hie  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
undentanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
sudi  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  bearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  hill  and  true  disclosiue 
of  the  facts. 

If  an  adcfitibnal  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  parfy  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.318. 

A  copy  of  TGM's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room. 
GA-078  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8.-00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  June  S,  1968. 
Coostanot  L.  Bucklsy, 
Acting  Director,  Office  ofFueh  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  8S-13887  Filed  S-16-8S;  S:45  am] 
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action:  Notioe  of  applkatiaa  for 
blanket  aothariialian  lo  export  and 
import  aataral  gas. 

summary:  The  Eooooinic  Regulatoiy 
Adeimistratioa  (ERA)  of  the  Departm«)t 
of  Eoecgy  (DOEJ  gives  notice  of  receipt 
on  May  9,  ISBBk  of  an  application  filed 
by  Union  Gas  Lijnited  (Union) 
requesting  blanket  authorization  to 
export  and  to  import  for  export  back  to 
Canada  up  to  a  total  of  350  Bcf  of 
natural  gas  on  a  short-term  and  spot 
basis  over  a  two-year  term  beginning 
with  the  date  of  the  first  export  or 
import  Sales  of  Canadian  gas  will  not 
be  made  in  the  UJS. 

The  apiriication  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
02fM-lll.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

DAlE  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  fior  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  |uly  IS.  198S. 

FOR  FURIMER  MFORMATION  CONTACT: 
)ohn  Boyd,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Eneigy,  Forrestal 
Building.  Room  GA-07B.  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  [202]  586-4523 
Diane  Stubbs.  Natural  Gas  and  Mineral 
Leasing.  Office  of  General  Counsel, 
U.S  Department  of  Energy.  Forrestal 
Building.  Room  6E-042, 1000         { 
Independence  Avenue.  SW.. 
Washington.  DC  20585  (202)  588-6667. 

SUPPLEMENTARY  ITORMATION:  Union,  a 
Canadian  corporation  with  its  principal 
place  at  Chatham.  Ontaria  Canada,  is  a 
local  gas  distribution  company,  engaged 
in  the  transmission,  storage,  and 
distribution  of  gas.  The  requested 
authorizatian  will  permit  Union  to 
export  volumes  of  U.S.  produced  natural 
gas.  purchaseed  from  U.S.  producers  or 
other  suppliers  on  a  short-tenn  basis,  for 
resale  to  its  system  supply  customers  in 
Canada.  Union  also  proposes  to  import 
volumes  of  Canadian  natural  gas  for 
transportation  through  the  U.S.  and 
export  back  into  Canada  for  use  as 
system  supply.  The  applicant  requests 
that  it  be  permitted  to  import  and  export 
natural  gas  for  its  own  account,  as  well 
as  for  the  accounts  of  its  suppliers.  As 
noted  above.  Union  does  not  propose  to 
sell  Canadian  gas  in  the  U.S. 

The  terms  of  each  arrangement  would 
be  negotiated  in  response  to  market 
conditions.  Union  intends  to  use  existing 


trananiaskMi  systems  and  will  not 
rei|nire  theooneliuctionof  newor 
separate  facffiliee  in  order  to  export  or 
import  Bie  natoral  gas.  Union  aho 
intends  lo  comply  wiA  ERA'S  reporting 
reqnitements. 

This  application  wrill  be  reviewed 
pursuant  to  section  3  of  die  Natural  Gas 
Act  and  the  authority  contained  in  DOE 
Delegation  Order  No.  OSM-lll.  The 
decision  on  whetiier  die  proposed 
arrangement  is  in  the  public  interest  will 
be  b«ed  ^mhi  matters  deemed  to  be 
appropriate  by  the  Administrator, 
including  wfa^er  the  aitangement  is 
consistent  with  the  DOE  poticy  of 
prosBoting  competition  in  the  natural  gas 
maricetplaoe,  aiid  with  respect  to 
exports  of  Uik-produced  gas,  the 
domestic  need  for  the  gas.  The  applicant 
asserts  that  canent  excess  gas  supplies 
evidence  a  lack  of  need  for  this  gas  to 
serve  regional  and  national  markets. 
The  applicant  fiirther  asserts  that  this 
export  arrangement  would  promote 
competition  and  have  a  beneficial 
impact  on  the  balance  of  trade.  In 
addition.  Union  asserts  the  import 
aspect  of  its  proposal  will  reduce  per- 
unit  transportation  costs  on  affected 
U.S  pipelines.  Parties  opposing  the 
arrangement  should  comment  in  any 
response  on  these  matters. 

Union  requests  diat  an  authorization 
be  granted  on  an  expedited  basis.  An 
ERA  decisions  on  Union's  request  for 
expedited  treatment  will  not  be  made 
until  all  responses  to  this  notice  have 
been  received  and  evaluated. 

Public  Conmant  ProoeduRS 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  dedsion  on  tfie  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  vdio  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
PartSga 

Protests,  motins  to  intervene,  notices 
of  intervention,  requests  for  additional 


procedures,  and  written  oonunents 
should  be  filed  wiUi  die  Natural  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regidatoiy  Administration, 
Roodi  GA-OTtV  RG-23.  Forrestal 
BaildiQg,  Itxn  Independence  Avenue 
SW.,  Washington.  DC.  2058S.  (202)  588- 
9f78.  They  must  be  filed  no  later  than 
4:30  pjn.  ed.t.  July  18.  ig8& 

The. Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  diis  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understandinag  of  the  facts  and  issues. 
A  party  seekii^  intervention  may 
request  that  additional  procedures  be 
provided,  such  as  additional  written 
comments,  an  oral  presentation,  a 
conference,  or  trial-type  hearing.  Any 
request  to  file  additional  written 
comments  should  explain  why  they  are 
necessary.  Any  request  for  an  oral 
presentation  should  identify  the 
substantial  question  of  fact,  law,  or 
policy  at  issue,  show  that  it  is  material 
and  relevant  to  a  decision  in  the 
proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  most  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
Official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR590L31& 

A  copy  of  Union's  application  is 
available  far  inspectwn  and  ct^ying  in 
the  Natural  Gas  Division  Dodcet  Room, 
GA-076  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8M  a  jn.  and  4:30  pjiL,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  June  9, 1988. 
Coostanca  L.  Buddey. 
Acting  Director.  Office  of  Fuels  Prttgrams. 
Economic  Regulatory  AdminiaUtUion. 
|FR  Doc  88-13753  Filed  6-16-^88: 8:45  am] 
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Qranting 


Natural 

AOENCV: 

Administra 


lating,  Inc^  Ordar 
AuthocliationTo 
Qaa  From  and  Export 


lomic.  Regulatory 
in.bC^ 


ACnON:  Noli|:e  of  order  granting  blanket 
authorizatioil  to  import  natural  gas  from 
and  export  natural  gas  to  Canada. 


;  T|e  Economic  Regulatory 
Administrat^n  (ERA)  of  the  Department 
of  Energy  (OQE)  gives  notice  that  it  has 
issued  an  older  granting  Woodward 
Marketing.  lac.  (Woodward),  blanket 
authorizatioil  to  import  natural  gas  from 
and  export  hktural  gas  to  Canada.  The 
order  issuedjin  ERA  Docket  No.  88-10- 
NG  authOrl^as  Woodward  to  import  up 
to  100  Bcf  of  Canadian  natural  gas  and 
to  export  to|  Canada  up  to  100  &:f  of 
domestic  naltural  gas  over  a  two-year 
period,  begi^ing  on  the  date  of  Hrst 
delivery.     1 1 

A  copy  of  ihis  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  GA-076, 
Forrestal  Blinding,  1000  Independence 
Avenue  SW.i  Washington,  DC  20585. 


(202)  586-j0^8.  Thedodtet  room  is  open 
between  ihe  hours  of  OKU  a  jn.  and  4:30 
p  jn..  Monday  throu^  Friday,  except 
Fedaral  hoUdays.-. .  •  '  v.  «>  ^  -< ^  ■  ■  - 

Issued  in  Washiiiglon.  Dd,^ttif^  6, 1988. 
Constaaoe  L.  Buckley. 
Acting  Director,  Office  of  Fuels  Pragramt, 
Economic  Regulatory  Administration. 
(FR  OocSa-iaett  Filed  e-ll»-«8: 8:45  am] 
■Luaa  cooc  ims  >i  m 


CPocfcrt  Ma  ERA  CitE  8»-ia;  CarWIcaMen 
NoOca— IS) 

Filing  of  CartlllcaMon  of  Cowiplianca; 
Coal  CapibMty  of  Naw  Bactrle 
foaparpwiiia  furaiiani  lo  nroviaions  or 
ttM  Powarplant  and  Industrial  Fual  Uaa 
Act 

AOENCV:  Economic  Regulatory 
Administration.  DOE. 

action:  Notice  of  filing. 

SUMMMRy:  Title  II  of  die  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended  ("FUA"  or  "the  Act")  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  electric  powerplant  may  be 
constructed  or  operated  as  a  base  load 


powerplant  without  the  capability  to  use 
coal  or  another  alternate  fuel  as  a 
primary  energy  source  (section  201(a)). 
In  mder  to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  deotric  powerplant  to  be  operated 
as  a  base  load  powerplant  proposing  to 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify, 
pursuant  to  section  201(d).  to  the 
Secretary  of  Energy  prior  to 
construction,  or  prior  to  operation  as  a 
base  load  powerplant.  that  such 
powerplant  has  die  capability  to  use 
coal  or  another  alternate  fuel.  Such 
cerdficadon  establishes  compliance 
with  section  201(a)  as  of  the  date  it  is 
filed  with  the  Secretary.  The  Secretary 
is  required  to  publish  in  the  Federal 
Register  a  notice  reciting  that  the 
certification  has  been  filed.  One  owner 
and  operator  of  a  proposed  new  electric 
base  load  powerplant  has  filed  a  self 
certification  in  accordance  with  section 
201(d).  Further  information  is  provided 
in  die  suafLmofTARv  mformation 
section  below. 

The 


following  company  filed  a  self 
certification: 


Date 
reostvod 


Typetacaty 


capadly 


Location 


Gas  ANamalM  ^yatanw.  Inc^  New  York.  NY : 


S-27-«8 


Co9anaration 
Combined  Cyda. 


80 


Syracuse.  NY 


Amendmf  (Its  to  FUA  on  May  22. 1987 
(Pub.  L  100t42}  altered,  die  general 
prohibition^  to  include  only  new  electric 
baseload  powerplants  and  to  provide  for 
the  self  certification  procedure. 

Issued  in  Wsshington.  DC,  on  June  10, 1908. 
Coostanoe  L  Buckley, 

Acting  Direcidr.  Office  of  Fuels  Programs. 
Economic  Regvlatory  Administration. 
[FR  Doc.  88-^^54  Filed  6-16-88;  8:45  am] 
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Enargy  Information  Administration 

Aganqr  Information  Collactiona  Undar 
Raviaw  by  ^  Offica  of  Managamant 
andBudga^l 

AOmcv:  Energy  biformation 
Administraiik>n;  DOE. 

ACTION:  No(i^  of  requests  submitted  for 
review  by  thfe  Office  of  Management 
and  Budget: 

SUMNUUIY:  "^e  Energy  Information 
AdministratiJDn  (EIA)  has  submitted  the 
energy  infoniation  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  r>f 


Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

The  listing  does  not  contain 
information  collection  requriements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  section 
3504(h)  of  the  Paperwork  Reduction  Act, 
nor  management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Eneigy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Eneigy  Regualtory  Commission 
(FERC)):  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  tide;  (5)  Type 
of  request,  e.g.,  new,  revision,  or 
extension;  (6)  Frequency  of  collection; 
(7)  Response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  An  estimate  of  the 
number  of  responses  annually;  (11)  An 
estimate  of  the  average  hours  per 
response;  (12)  The  estimated  total 


annual  respondent  burden,  and  (13)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 

DATE:  Comments  msut  be  filed  on  or 
before  July  18. 1988. 

ADORSSS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Mace,  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT: 

Carole  Patton,  Office  of  Statistical 
Standards  (EI-70).  Energy  Information 
Administration.  M.S.  lH-023.  Forrestal 
Building,  lOOO  Independence  Ave.,  SW.. 
Washington.  DC  20585.  (202)  586-2222. 

SUFFLEMENTARV  INFORMATION:  If  yOU 

anticiapte  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
Notice,  you  should  advise  the  OMB  DOE 
Desk  O^cer  of  your  intention  to  do  so 
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as  soon  as  possible.  The  Desk  Officer 
may  be  tel^iboned  at  (202J  395-3084. 
"Hie  eneigy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Energy  Information  administration. 

2.  EIA-14. 182.  782A/B/C  821,  856. 
863. 

3. 1905-0174. 

4.  Petroleum  Marketiqg  lYo^am. 

5.  Revision — ^The  puipose  of  this 
request  is  to  propose  minor  revisions  in 
the  EIA-656  and  request  an  extension  of 
OMB  approval  through  September  30. 
199a  (The  other  forms  in  die  Petroleum 
Marketing  ftt^am  are  currently 
approved  through  September  3a  19ea) 
There  are  57  respondents  to  the  monthly 
EIA-asa  The  average  burden  hours  per 
response  is  6.29  hours,  and  the  total 
annual  burden  is  4.302  hours. 

&  Monthly.  Annually,  and  Triennially. 

7.  Mandatory. 

8.  Businesses  or  other  for  profit 
S.  20.016  respondents  annually, 
la  58,197  responses  emuially. 

11. 2.7  hours  per  response  (average). 

12. 156.908  hours  annually. 

13.  The  Petroleum  Marketing  Program 
survejrs  coDect  information  on  costs, 
sales,  prices  and  distr^ution  for  crude 
oil  and  petroleum  products.  Data  are 
published  in  the  petroleum  publications 
and  in  multifuel  reports.  Respondents 
are  refiners,  first  purchasers,  gas  plant 
operators,  resellers/retailers,  motor 
gasoline  wholesalers,  suppliers,  and 
distributors  and  importers. 

Stalulmy  Autiiority:  Sec.  5(a).  5(b).  13(b), 
and  52,  Pub.  I.  93-275,  Federal  Energy 
AdMisistiatiuu  Act  of  1974.  (15  U.S.C.  7e«(a), 
764(H  rnfbH.  and  790a). 

Isued  in  Wariibigtan.  DC.  fune  13.  l«8a 
lohnGraas. 

Acting  Director,  Statistical .<taadanlM,  Energy 
Information  Administration. 

[FR  Doc  M-iaein  Filed  6-16-88: 8:45  am] 


Office  Of  Energy  Reeeereh 


Pursuant  to  the  provisions  of  the 
Federal  Advisoiy  Committee  Act  (Pub. 
L  92-463. 66  Stat  770).  notice  is  hereby 
given  of  ttie  fbUowing  meeting: 

Name:  High  Energy  Physics  Advisoiy 
Panel  (HBPAP). 

DtOe  mtd  Time: 

Saturday.  )idy  16. 1968. 8:30  am-«00 


Suoday.  July  17. 1988^  8:30  am— 44» 
pm 

Plaoe:  Snowmasa  Conterence  Center, 
Sindair/CanoU  Rooau.  Snowasass 
Village.  Colorado  81615. 


Coatact  Dr.  PJC  WiUtams.  Bxecative 
Secretary.  High  EiiBi^gy  Physics 
Adviaocy  Panel  U.S.  Dqiarteent  of 
Energy.  ER-221,  GTN,  Washington.  DC 
20545.  Telephone:  (301)  353-4829. 

Purpose  of  Panel:  To  provide  advice 
and  guidance  on  a  continuing  basis  with 
respect  to  die  high  eaeisy  pl^iics 
research  program. 

Tentative  Agenda 

Saturday,  July  16. 1968 

— Discuaaton  of  FY  1966  Budget  for 

National  Science  Foundation 

Elementary  Particle  Physics 
— Diacaseion  of  FY  1960  Bwi^t  for 

Department  of  Energy  tfigh  Energy 

Phyaia 
— Status  Report  on  First  Operation  of 

the  SLAC  Linear  Collider  (SLC)  at 

Stanford  Linear  Accelerator  Center 
— Status  Reports  on  die 

Superconducting  Super  Collider  (SSC) 
— Presentation  and  Diacasaion  of  the 

Report  of  the  Subpanel  on  Future 

Modes  of  Experimental  Research  in 

High  Kieigy  Physics 
—Presentation  and  Discussion  of  the 

Report  of  Am  Snhpand  on  Hi^ 

Eneigy  Gamma  Ray  and  Neutrino 

AstoRony 
—Reports  of  HEPAP  Inf onnation 

Subgroups 
— Discussion  of  HEPAP  on  Foregoing 

Items 

Sunday.  July  17, 1968 

—General  Discussion  of  HEPAP  on 

Foregoing  Items 
— Disanaion  on  Trananittal  of  the 

Report  of  the  .Subpanri  on  Future 

Modes  of  Experimental  Research  in 

High  Energy  Physics 
—Discussion  on  Transmittal  of  the 

Report  of  the  Subpanel  on  Hi^ 

Eneigy  Gamma  Ray  and  Neutrino 

AstmooBiy 
— ^Panel  Oiacuaaiaos  on  European  High 

Eneigy  Phyaics 
—Report  of  die  HEPNET  (Hi^  Eneigy 

Physics  Network)  Review  Comiiiittee 
—Further  Dwcussion  of  Foregmi^  Items. 

Public  Portidpatiott:  The  meeting  is 
open  to  the  peblic.  Tlw  Chairperson  of 
the  Panel  ia  empowered  to  cooduct  the 
meeting  ha  a  faaUon  that  «iriU,  hi  Us 
judgment  iacililate  the  ofdoty  oondoct 
of  business.  Any  maanherotfthe  public 
who  wishes  to  make  oral  statements 
pertaining  to  agenda  iteoH  should 
contact  the  Executive  Secretary  at  the 
ad<faess  or  telephone  nunber  listed 
above.  Reqaeats  BMist  be  received  at 
least  5  daya  prior  to  the  BMCting  and 
reeaonable  provision  will  be  made  to 
indude  the  presentation  on  the  agenda. 

Minutet:  Available  for  public  review 
and  copying  at  the  Pi^lic  Reeding 


Room.  Room  lE-lSOl  Fonestrel  Building. 
1000  Independence  Avenue  SW., 
Washington.  DC  between  ftOO  a.ni.  and 
4:00  p.m..  Monday  dirough  Friday, 
except  Federal  holidays. 

Issued  at  Washington.  DC  on  June  10, 1988. 
|.  RobeH  FnekBa, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  n-1368S  Filed  6-16-88: 8:45  am) 


(Deckel  Ha 


-n-666,eiaLl 

isnd  EtodfteCOi 


June  13. 1968. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kansae  Gee  end  Blediic  Ceespaiiy 

[Docket  No.  ECl8n21-000] 

Take  notice  diet  oo  |une  6. 1988. 
Kansas  Gas  and  Electric  Company 
(Applicant]  tendered  for  filling  its 
application  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
section  203  of  the  Federal  Power  Act, 
seeking  an  order  (1)  authorizing  it  to 
purchase,  acquire,  and  take  securities  of 
other  public  utilities.  (2)  modifying  the 
rqwrting  reqoiranent  (rf  18  CFR  33.8  to 
require  only  aa  anrnial  report  and  (3) 
waving  the  Exhibit  D  filing  requirements 
in  part.  I^Hcfaaaes  of  utility  aecurities 
will  be  part  of  a  peaeive  invaatawnt 
pro-am  and  are  not  deaipied  to  obtain 
or  exercise  control  over  any  utility. 

Comment  date:  June  27. 1988,  in 
accordance  with  Stenderd  Paragraph  E 
at  the  end  of  this  notioe. 

2.  Vermont  Yankee  Nuclear  Power 
Corporation 

[Docket  No.  EIjB7-2X-0QS| 

Take  notice  Uiat  on  May  23. 188& 
Vermont  Yankee  Nudeer  Power 
Corporation  (Vermont  Yankee)  tendered 
for  filing  in  compliance  with  the 
Commission's  Opioioo  and  Order  No. 
285-A  issued  on  May  6. 1988  the 
Amendments  No.  5  and  Na  6  between 
Vermont  Yankee  and  ita  customers. 
Central  Maine  Power  Company  and 
Western  Massachuaetts  Electric 
Company. 

CommmU  date:  )une  2a  1988.  in 
eooardnnoe  with  Stenderd  Pnagraph  E 
at  the  end  of  this  notice. 


—  ^  i.^ 
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lOocket  Na  BU^ia-OOq 

Take  Dotice  ttiat  on  May  23, 1968. 
YaiAea  Atoinljptectric  Conyany 
tendered  for  fiMig  fat  coatirfiaiice  with 
the  ConunisskM'a  Optaidii  and  Order 
No.  285-AinaUd  on  May  0, 1988  the 
AmendraeRt  Ni  4  bet«reen  Yai^cee 
Atomic  Blectrici  Company  and  its 
customer,  Coniijecticnt  L^t  and  Power 
Company. 

Coannent  datg:  fvae  20, 1988,  in 
accordance  wMi  Standaid  Paragraph  B 
at  the  end  of  this  notice. 

4.  PubBc  Servl0  Coaqiany  of  New 
Mexico 

(Docket  Na  EIU|aha76-4X»l 

Take  notice  |l(iat  on  May  20, 1988, 
Public  Service  ICompany  of  New  Mexico 
(PNM)  tenderen  for  filing  a  supplement 
to  its  filing  in  We  above  docket  This 
supplement  set  forth  the  maximum  rate 
for  economy  eiibgy  sales  by  PNM  to 
I  exas  New  Mc!  oco  i^vwer  Company 
(TNP)  under  s4i:Hon  J4.1.1.  of  Service 
Schedule  |  to  tUe  PNM-TNP 
Interoonnectian  Agreement 

Copies  (rf  tUa  fine  have  been  served 
upon  TNP  and!  iw  New  Mexico  Pubbc 
SetvletCbamaiiiion. 

ComfNonf  dDhk- June  20, 19881  in 
accofdance  wni  Staadaid  Paragraph  B 
at  the  end  of  this  notice. 

5.  El  PiMO  Elacbk  Company 
(DocketNa 

Take  notice 
PasoBlertric 
filing  in 
Commissian' 
of  May  2.  II 
4a  tobesul 


Inne  1.1988,  El 
tendered  for 
with  die 

GrmtiBg  Rehearing 
sheets  3, 4  and 
ted  for  pages  3  and  4  in 
the  Settlemen^^kgraMnent  between  EI 
I^so  Electric  (jiiiapany  and  Texas-New 
Mexico  PowerlCoopany.  The  revised 
sheets  drieta  ^^Mtons  4.2  and  4.3  of  the 
Settlement  Amement  currently  on  file 
and  add  a  nei4  faction  44. 

Comment  d^ip.  |une  27, 1968,  in 
accordance  wjm  Standard  Paragraph  E 
at  the  end  of  this  notice.  ^ 

6.  Tapoco.  Inci 

(Docket  No.  BRi|»-774-00S] 

Take  notice  diat  on  May  19. 1968. 
Tapoco.  Inc.  t44dered  for  filing  a 
compliance  re^Mt  pursuant  to  Ordering 
Paragraph  B  (^Ppinion  Na  277. 38 
FERC 1 6l;383 11987).  Ordering 
Paragraph  B  d^tjected  Tapoco  to  file 
revisions  to  the<  Exchange  Agreement 
Between  Tenneasee  Valley  Authority 
and  Tapoco.  Ii|C.  namely,  that  Tapoco 
delete  a  proviso  giving  the  TVA  a  right 
of  first  refiisal|DD  purchase  Tapoco's 
facilities.  TapOCo  states  that  the  ri^t  of 
first  refusal  wf  $  deleted  in  the 


Amandatoiy  Agraement  Between 
Tennessee  Valley  Authority  and 
Tapoco,  Inc.  and  was  dated  lantary  1, 
198B.  IVe  Couniaaian  acceplad  the 


I  on  Janoaiy  13. 1988, 
Docket  No.  Bk8»-19S^NI0  and 
terminatod  die  docket  on  March  11, 
1988.  Tapooo  states  diat  H  has  alieady 
complied  widi  Ordering  Parapaph  B  of 
Op(nknNa277. 

GoMMani  date:  )une  20, 1888,  hi 
acoosdanoe  with  Standard  I^sra^aph  E 
at  the  end  of  this  notice.. 

7.  Nantahala  Power  and  light  Company 
(Docket  Na  BR8»-774-O0e| 

Take  notice  that  on  M^  23. 1988, 
Nantahala  Power  and  Light  Conqieny 
(Nantahala  Power)  tendered  forfflSng  a 
comparative  atad^  of  Nantahala  Power 
and  U^t  Company's  cost  of  purchased 
power  from  die  Tennessee  Valley 
Authority  under  its  current  inter- 
connection agreement  with  TVA  and 
what  its  cost  of  purchased  power  from 
TVA  would  have  been  under  its  prior 
agreements  with  TVA.  as  modified.  Ih 
compliance  with  Commission  Orders 
Nos.  277  and  277A  Nantahala's  filing 
indndes'pfioe  informadan  fram  fanuary, 
1983.  when  die  new  interconnection 
agreement  was  allowed  to  go  into  effect 
subject  to  refund,  until  ^iril,  1968. 

Comment  date:  June  20, 1968,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Utah  Power  ft  light  Company 

[Docket  No.  ER84-571-00^ 

Take  notice  that  on  May  31. 1968. 
Utah  Power  ft  Light  Company  (Utah) 
tendered  for  filing  in  accordance  with 
the  terms  and  conditions  of  the  Partial 
Settlement  Agreoaent  (PSA)  settlement 
interim  rates  effective  July  1, 1967.  Utah 
states  that  the  affected  customera  have 
been  billed  pursuant  to  those  rates  since 
July  1, 1987  and  therefore  no  refunds  are 
due  to  any  customera  and  no  compliance 
report  is  needed. 

Comment  date:  June  27. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 

9.  Black  HOia  Power  and  Ughl  Company 

HUbCoqiaratiaa  | 

[Docket  No.  ER8&-222-000] 

Take  notice  diat  on  May  16, 1988, 
Black  Hills  Power  and  Li^t  Company 
an  assumed  business  name  of  Black 
Hills  Corporation  (Black  Hills)  tendered 
for  filing  a  second  amendment  to  the 
filing  in  the  above  docket  filed  February 
1, 1988,  as  amended  by  the  firat 
amended  tendered  for  filing  on  February 
22, 1988,  pertaining  to  the  Restated 


Electric  Power  and  Energy  Supply  and 
Tt«nsmis8ion  Agreement  dated  as  of 
December  21, 1987  (New  Agreement) 
between  Black  Hills  and  die  Oty  of 
Gillette.  Wyoming  (Gillette)  in 
replacement  of  and  to  supersede  the 
Electric  Power  and  Energy  Supply  and 
Transmission  Agreement  dated  August 
8, 1985  between  Black  Hills  and  Gillette 
filed  with  the  Commiasion  and 
designated  Black  Hills  Power  and  Light 
Company,  Rale  Sdiedule  FERC  No.  28 
and  Supplement  No.  1  to  Rate  Schedule 
FERC  Na  29.  The  filii«  also  inchided  die 
filfaig  of  die  Second  Amendment  to  Coal 
Supply  Agreement  (Coal  Amuidment). 
dated  November  2. 1987  as  an 
amendment  to  Blade  Hills  Power  and 
Light  Company  Supplemmt  No.  2.  Rate 
S^edule  FERC  No.  27  (as  now 
designated). 

The  New  Agreement  provides  for 
changes  in  the  quantity  of  power  and 
energy  to  be  sold  Gillette,  for  a  phaaed 
in  increase  and  energy  charge  therefor 
and  other  minor  changes  and  fivther 
provides  for  an  increase  in  traiumission 
charges  to  Gillette.  The  second 
amendment  modifies  die  fuel  adiustment 
clause  included  in  the  New  Agreement 
and  oom^ies  with  formal  disclosuras 
required  by  a  Commission  deficiency 
letter  dated  April  18, 1988. 

Black  Hills  requests  waiver  ai  the 
Commission's  notice  requirements  to 
pemut  the  New  A^eement  to  become 
effective  Decunber  21, 1987,  the  date  of 
the  New  Agreement  and  to  pennit  the 
Coal  Amendment  to  become  effective 
November  2. 1987,  die  date  of  die  Coal 
Amendment 

Copies  of  this  amended  filing  wrere 
served  upon  the  parties  to  the  New 
Agreement  South  Dakota  Public 
Unilities  Commission,  the  Wyoming 
Public  Service  Commission  and  the 
Montana  Public  Service  Commission. 

Comment  date:  June  20, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
la  Cobin  A.  McNeUl,  Jr. 
[Docket  Na  10-2346-000] 

Take  notice  that  on  May  10, 1908, 
Corbin  A.  McNeiU,  Jr.  tendered  for  fiKng 
an  application  for  authorization  under 
section  30S(b)  of  the  Federal  Power  Act 
and  Part  45  of  the  Regulations  of  the 
Federal  Energy  Regulatory 
Commmission  to  hold  the  following 
interlocking  positions: 


Executive  Vice 


CtKVonikin 


PhiiMMphie  Electric  Ca 


oSSS^:. ( Ptiiledetphie  Electric  Co. 

Director I  Suequehenna  Power  Co. 

Oirsctor ~ I  Sutquehanne  Eleclric  Co. 
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Comment  date:  June  27. 1968.  in 
accordance  with  Staadard  Paragraiili.B  ■ 
at  the  end  of  this  notice. 

Staodaid  Para^aph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NR.  Washington. 
DC.  20426.  in  accordance  widb  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  3S&214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceefiing.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection' 
LobD.CadMU, 
Acting  Secretary. 
|FR  Doc.  88-13744  Filed  6-18-88;  8:45  am] 
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Appicailon  Filed  wHti  ttie  Conuniesion 

June  13. 1988.  t  j       ^ 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  Wildlife 
Mitigation  Man. 

h.  Project  No.:  262A-02S, 

c  Date  Filed:  May  24, 1968. 

d.  Applicant-  Alabama  Power 
Company. 

e.  Name  Of  Project:  R.L  Harris. 

f.  Location:  Randolph,  Clay,  and 
Jackson  Counties. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r)._^     .  : 

h.  Applicant  Contact:      "^  ■■     j   - 
Mr.  John  E.  Dorsett.  Vice  President, 

Alabama  Power  Company,  600  North 

18th  Street,  Birmingham,  AL  352B1, 

(205)  250-1380 
Mr.  Robert  V.  Maudlin,  CV.  ft  R.V. 

Maudlin,  Investment  Building,  1511 K 

Street  NW.,  Washington.  DC  20005, 

(202)  628-8777. 

'  This  notice  does  not  pravide  for  consolidation 
for  hearing  of  the  severe  matters  covered  herein. 


I.  PERC  Contact  Mr.  Patrick  Murphy, 
(202)  376-0640. 

}.  Commntt  Date:  July  13. 196& 

k.  Detef^ttiem  of  Project-  To  comply 
with  article  63  of  the  license.  Alabama 
Power  Coo^Miiy  (Ucensee)  proposee  to 
manage  2l.9?9i5  acres  of  land  for  the 
benefit  of  vinkUife.  Thsse  lands  would 
include  SJpO  acres  curreoJiy  within-the 
proieet  boondaty:  779.&  aciet  of 
addUtional  land  to  be  puAdiased  withiit 
the  project  vicinity:  and  1S.3Q0  acres  of 
additimtallaiid  to  be  purdiued  within 
Jackson  Gocnty.  AL.  The  15.300-adw  t 
area  is  adjacent  to  the  Alabnna       ^ 
DeparMent  of  Conservation  and 
Natural  Resources'  Skyline  Wildlife 
Management  Area,  and  is  under 
contract  to  the  licensee  for  purchase. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C  ft 
D2. 

B.  Comments.  Protests,  or  Motions  to  ■ 

//itervene— Anyone  may  submit       

comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CHt  385.210, 385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commisrion  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  jnotion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceed^iog.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title*tX)MMENTS, " 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCA'nON", 
"COMPETING  APPUCA-nON". 
"PROTEST'  or  "MOTION  TO 
INTERVENE",  as  applicaUe,  and  th«r 
Project  Number  of  the  particular 
application  to  which  the  filiiig  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  the  Secretary,  Federal 
Eiwrgy  {Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to:  Dean  Shumway  Acting  Director, 
Division  of  Project  Review.  Federal 
Energy  Regulatory  Commission,  Room 
203-RB,  at'the  above  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 


also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  appUcatton. 

D2.  Agency  Comunente— Federal 
State,  and  local  agencies  an  invited  to 
fUecomments  on  the  described 
applicsLtiain.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 

.  from  the  Applicant)  Ifan  ageqcy  does 
not-fii^Oonmienta  within  tlM  time 
specified  for  filing  comments,  it  wiH  be 
presumed  to  have  no  comments.  One 
copy  (rf  an  agem:y's  comments  must  also 
be  sent  to  the  Applicant's 

'representatives. 
Lois  D.  CashsB. 
Acting  Secretary. 

[PR  Doc  a»-13708  Filed  8-16-88: 8:45  am) 
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[Dodiei  tto.  d^fm^lOS,  et  aLl 
ConooD^lne.  et  sLi  iUinlifeliniie  for 

and  JUiMndmMM  of  CartificMM  * 

]unelS.lfl88.  >•     . 

Take  notioe  that  each  of  Aie 
Applicants  listed  herein  hai  filed  an 
application  pursuant  to  Bectioh  7  of  Jhe 
htetural  Gas  Act  for  authorization  to  sett 
natural  gas  in  interstate  commerce,  to 
abandon  service  orto  ameiid  cniifioates 
as  described  herein,  att  as  more  fiiUy 
described  in  the  respective  apj^cations 
which  are  on  fik  with  the  Commission 
and  open  to  puUic  inqiectfon. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  shoukLpn  or  before  June  20. 

leeSi  file  with  ttie  Federal  Bneigy 
Regulatory  Commission,  Washington, 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  jftocedure  (18  CFR 
385.211. 385.214).  All  protests  filed  with 
the  Commission  «vill  be  conndered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
LoUD-CaaheU, 
Acting  Secretary. 
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[FR  Doc.  as-isms  Piled  e-16-«8;  8:45  am] 
)  COM  a)|ir-oi-« 


[OodMt  Nos.  |aP8S-480-000. 61  aLl 

CNG  Traimi|lnion  Corp.  M  aL;  Natural 
Gas  CartHlcsta  Filings 

Take  notks  that  the  following  filings 
have  been  m^  with  the  Commission: 

1.  CNG  "ftanyinitsion  GoipocatkMi 

(Docket  ^k>.  C^^fB-ieO-OOO] 
June  14. 198S.  i  j 

Take  notic|Bi  that  on  lune  10, 1988, 
CNG  Transn^sion  Corporation  (CNG). 
445  West  Maih  Street,  daricaburg.  West 
Virginia  2630^-2450.  filed  in  Dodcet  No. 
CPaS-  4O0-4W  a  request  pursuant  to 
S  157.205  of  die  Commission's 
Regulations  slider  the  Natural  Gas  Act 
(18  CFR 157  J05)  for  authorization  to 
provide  transportation  for  Riley  Natural 
Gas  Compangi*,  PSl,  Inc..  Direct  Gas 
Supply  Corpa^tion,  TXG  Gas 
Marketing  Citapany.  CNG  Trading 
Company,  BiHiop  Pipeline  Company  and 
Industrial  Enwgy  Services  Company 


(Shippers),  under  CNG*s  blanket 
certificate  issued  in  Dodcet  No.  CPB6- 
311-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  application  vAdsh  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

CNG  requests  suthorisation  to 
transport  gas  for  Shippers,  on  an 
intemiptible  basis,  from  various  receipt 
points  on  its  system  to  varions 
interconnections  between  CNG  snd 
certain  local  distribution  oonqMnies. 
CNG  states  that  the  recent  and  delivery 
points,  along  with  the  maximom  daily, 
average  daily  and  annual  volumes,  are 
shown  on  Bidiibit  A  to  the  subject  filing. 
CNG  also  states  that  the  tran^Nirtation 
of  gas  for  Shippers  hss  commenced  for  a 
120^ay  period  pursuant  to 
S  284.223(aMl)  of  the  Commission's 
Regulations  snd  the  blanket  certificates 
issued  to  CNG  in  Docket  No.  CP8e-dll> 
000.  CNG  ststes  that  it  has  reported 
these  transactions,  along  with  the 
various  commoicement  dates,  as  shown 
on  Exhibit  A  to  the  subject  filing.  CNG 
proposes  to  continue  diese  services  in 


accordance  Widi  ({  284.221  and  284 J^ 
■  of  the  (Commission's  Regulations. 
Comment  date:  July  28, 1988.  in 
accordance  widi  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Temiesses  Gss  PipeBne  Gonmsny 

[Docket  Na  CPBS-t37-0lxq 
June  15. 1988. 

Take  notice  that  on  June  3, 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2S11,  Houston, 
Texas  77252,  filed  an  application  in 
Docket  No.  CP88-437-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  to 
construct  and  operate  certain  natural 
gas  pipeline  facilities,  all  as  more  fully 
set  forth  in  the  application  ii^di  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically,  Tennessee  requests 
authority  to  coastract  and  operate  87.5 
miles  of  30-inch  pipeline  and 
appurtenant  fadlities  extending  from  the 
tailgate  of  a  proposed  gas  treatment 
plant  in  Mobile  County.  Alabama  to 
Tennessee's  Station  No.  534  in  Forrest 
County,  Mississippi.  Tennessee  asserts 
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that  the  proposed  facilities,  wouhl  be 
necessary  to  attach  natural  gas  to  be- . 
produced  in  the  Mobile  Bay  Area,      :  ^ 
Offshore  Alabama.  Tennessee  projects 
an  inservice  date  of  July  1. 1991.  Total 
cost  of  the  proposed  facilities  is 
projected  to  be  $62,037,000. 

CoRiine/if  </ote;  July  6. 1988,  in    ■■ 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

S.  Canyon  Cieek  Comprasskm  Coippany 

(Docket  No.  CP87-10»4n2|  p 

June  15. 19ea 

Take  notice  that  on  June  2, 1988. 
Canyon  Creek  Compression  Company 
(Canyon  Creek),  701  East  22nd  Street. 
P.a  Box  1208,  Lombard,  Illinois  60148, 
filed  in  Docket  No.  CP87>10e-002  a 
petition  to  amend  the  Commission  order 
issued  August  6, 1987,  in  Docket  No. 
CP87-109-000,  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  authorization 
to  extend  the  term  of  its  compression  of 
natural  gas  for  Columbia  Gas 
Transmission  Corporation  (Columbia 
Gas)  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public   ., 
inspection. 

Canyon  Creek  is  currently  authorized 
to  render  a  compression  service  for 
Columbia  Gais  on  an  interruptibie  basis, 
pursuant  to  an  agreement  dated . 
November.  6, 1986,  up  to  a  maximum  of 
104)00  Mcf  of  gas  per  day,  via  its 
compressor  station  in  Uinta  County, 
Wyoming,  for  a  term  ending  August  0, 
1988.  or  the  date  Canyon  Creek  accepts 
a  blanket  certificate  pursuant  to 
Commission  Order  No.  436.  it  is  stated. 

Pursuant  to  an  amendment  of  the 
compression  service  agreement  dated 
May  3. 1988.  Canyon  Creek  states  that  it 
proposes  to  extend  the  term  of  the 
compression  service  until  August  6, 
1909.  and  from  month  to  monUi 
thereafter,  unless  terminated  by  either 
party  upon  30  days  prior  written  notice. 

Comment  date:  July  29. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Texas  Sea  Rim  Pipettne,  Inc.    [ 

(Docket  No.  CP88-4M-0001       ■  I  , 

June  15. 198& 

Take  notice  that  on  June  6. 1988, 
Texas  Sea  Rim  Ihpeline.  Inc.  (Texas  Sea 
Rim),  Nine  Greenway  Maza.  Suite  2700, 
Houston.  Texas  77046,  filed  in  Docket 
No.  CP88-454-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  and  §  284.221  of  the  . 
Commission's  Regulations  for  a  I  lanket 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  on  behalf  of  others,  all  as. 
more  fiilly  set  forth  in  the  application  . 


which  is  on  file  widi  the  Commission    - 
and  open  to  public  inspection. 

Texas  Sea  Rim  states  that  it  intends  to 
transport  natural  gas  on  behalf  of 
shippers  an  elects  to  become  a    - 
tensporter  under  the  terms  and 
conditions  of  the  Commission's  Order 
No.  436^and  Order  Na  500.  Texas  Sea 
Rim  states  that  it  is  willing  to  acc^t  and 
would  comply  with  the  conditions  in 
paragraph  (c)  of  1 284.221  of  the 
Commission's  Regulations,  which 
paragraph  refers  to  Subpart  A  of  Part 
284  of  the  Commision's  Regulations. 

Texas  Sea  Rim  states  that  it  has  filed 
an  Original  Volume  No.  2  to  its  FERG 
Gas  Tariff,  under  which  it  propo8e»  to 
perform  transportation  service  under  its 
blanket  certificate  and  under  section  311 
of  the  Natural  Gas  Policy  Act.  Texas 
Sea  Rim  further  notes  that  it  has 
proposed  to  continue  to  charge  its 
currently  approved  rate  of  4.4  cents  per 
MMBtu  for  transportation  under  the 
blanket  certificate,  under  Section  311, 
and  for  its  existing  service  for  Natural 
Gas  Pipeline  Company  of  America. 

Comment  date:  July  6. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Southern  Natural  iGas  ComiMny 

[Docket  No.  CP88-44(M)00] 
|unel5,ig8&. 

Take  notice  that  on  June  3, 1988. 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563,  Birmingham, 
Alabama  3S202-2563  filed  in  Docket  No. 
CP88-440-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act.  for 
permission  and  approval  to  abandon  the 
purchase  of  natural  gas  from  United  Gas 
Pipe  Line'Company  (United),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Southern  states  that  it  is  a  party  to  a 
service  agreement  with  United  dated 
November  1. 1964,  under  United's  Rate 
Schedule  PL-N.  It  is  indicated  that 
pursuant  to  the  agreement.  United  is 
obligated  to  deliver  up  to  a  maximura 
daily  quantity  of  175,000  Mcf  of  gas  per 
day  during  the  period  from  November  1. 
1989,  throu^  October  31, 2000.  Southern 
states  that  the  sale  by  United  under  the 
service  agreement  was  authorized  by 
the  Commission  by  order  issued 
September  3a  1085,  in  Docket  No.  CP85- 
310-000. 

Southern  asserts  that  the  proposed 
asbandonment  is  warranted  for  four 
principal  reasons:  (1)  Southern  believes 
that  it  has  no  inunediate  or  forseeable 
nee  for  gas  from  United  given  the 
dcamatiodecline  in  its  sales  and  the-  .- 
existing-levelof^as  reserves  that     -"  .-■ 
.  remain  committed  to  Southern  under 


long-term  contracts.  (2)'Southem  argues 
thati>ec8U8r  of  the  continuing  decline  in 
United's  kmg-tarm  reserve  base. 
United's  ability  to  provide  a- reliable 
supply  throo^oot  the  life  of  the  service 
a^eement  is  suspect.  (3)  continuation  of 
the  service  obligation  under  the  1985 
service  agreement  woidd  subject 
Southern  and  its  customers  to  excessive 
demand  diaiges  and/or  increase  its 
purchased  gas  costs,  undennioing  Its- 
least-cost  purchasing  policy,  and  (4) 
-dianges  in  the  character  of  service 
offered  by  United  under  its  PL-N  rate 
schedule  have  rendered  such  service  of 
no  further  benefit  to  Southern's    ' 
customers. 

Comment  date:  July  6. 1988.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  P  at  the  end  of 
this  notice. 

6.  Florida  Gas  Transmission  Company 
[Docket  No.  CP87— 57-004] 
June  15, 1968. 

Take  notice  that  on  May  27, 1988, 
Florida  Gas  Transmission  Corporation 
(FGT),  P.O.  Box  1188.  Houston.  Texas 
77251-1188,  filed  in  Docket  No.  CP67-57- 
004.  a  petition  to  amend  further  the 
order  issued  in  Docket  No.  CP97-S7-4XJO, 
:  as  amended,  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  so  as  to  modify  the 
existing  transportation  service  by 
adding  receipt  points,  increasing  the 
maximum  daily  quantity  and  extending 
the  term,  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  requests  the  changes  to  reflect  an 
amended  transportation  agreement 
signed  by  FGT  and  Monsanto  Chemical 
Company  (Monsanto),  for  whom  FGT  is 
transporting  natural  gas.  April  21, 1988. 
It  is  stated  that  the  changes  include  the 
addition  of  eleven  receipt  points,  an 
increase  in  the  maximum  daily 
transportation  quantity  from  15,000 
MKffihi  of  gas  to  zaOOO  MMBtu  and  the 
extension  of  the  transportation  term  for 
an  additional  year.  It  is  asserted  that  no 
additional  facilities  would  be  required 
far  die  proposed  modifications.  It  is 
explained  that  the  gas  transported  from 
the  new  receipt  points  would  be  used  by  ; 
Monsanto  at  its  chemical  plant  in  Santa 
Rosa  County,  Florida.  It  is  further 
explained  that  the  transportation  service 
is  on  an  interruptibie  basis,  and 
therefore,  that  the  propoaed 
modifications  would  have  no  adverse: 
impact  on  FGTs  existing  customers. 

Comment  date:  July  6. 1988.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of . 
this  notice,      v- ^rt;»-fe•;^♦^'rt■5n  .«t 


Standaid  Pui^graplu 

F.  Any  perMin  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  ^  on  or  before  the 
comment  date  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street  NW..  Washington. 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  aci^rdance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  a^d  Procedure  (18  CFR 
385.211  and  365.214)  and  the  Regulations 
under  the  Najt^l  Gas  Act  (18  CFR 
157.10).  All  pf^tests  filed  with  the 
Commission  iiHU  be  considered  by  it  in 
determining  il|e  appropriate  action  to  be 
taken  but  wijlinot  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  washing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  Oierein  must  file  a 
motion  to  intovene  in  accordance  with 
the  Commission's  Rules. 

Take  furth^  notice  that,  pursuant  to 
the  authoritylfontained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
secions  7  and  il5  of  the  Natural  Gas  Act 
and  the  Comtttission's  Rules  of  Practice 
and  Procedu44,  a  hearing  will  be  held 
without  furthiflr  notice  before  the 
Commission  at  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  requ|it«d  herein,  if  the 
Commission  bn  its  own  review  of  the 
matter  finds  ^at  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  ^nd  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  ts 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  onjerwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represeiited  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  wiithin  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission.!  ^le  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  38S.214)ji  motion  to  intervene  or 
notice  of  intenjvention  and  pursuant  to 

S  157.205  of  the  Regulations  under  the 
Natural  Gas  JAct  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  Ate  time  allowed  therefor, 
the  proposed!  fictivity  shall  be  deemed  to 
be  authorize^jeffective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  day^  after  the  time  allowed  for 
filing  a  prote  it.  the  instant  request  shall 
be  treated  ai  fm  application  for  - 


authorixatidn  pursuant  to  section  7  of 

the  Natural  Gas  Act 

Lois  D.  CaahdI. 

Acting  Secretary. 

[PR  Doc  88-13746  Filed  fr-16-88;  8:45  am] 

HLUNQ  OOW  t717-S1HI 

[Docket  No*.  CPM-45»-000,  at  aL] 

TrunMbM  Qm  Ca  •!  A;  NalunlQw 
C«rtific«t«  FlUnos 

)unel4.19M. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tcunkline  Gas  Company 

(Docket  No.  CP88-453-000] 

Take  notice  that  on  June  6, 1968, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston.  Texas.  77251- 
1642,  filed  in  Docket  No.  CP88-453-000  a 
prior  notice  request  pursuant  to 
S  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  Panhandle  Trading  Cmnpany 
(Panhandle),  a  marketer,  under  the 
certificate  issued  in  Docket  No.  CPB&- 
586-000,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Trunkline  states  that  is  proposes  to 
transport  up  to  100,000  Md  per  day  on 
behalf  of  Panhandle  pursuant  to  a 
transportation  agreement  dated  March 
24, 1988.  as  amended  May  17. 1988.  The 
agreement  provided  for  Trunkline  to 
receive  gas  fit>m  various  existing  points 
of  receipt  on  its  system  in  Illinois, 
Louisiana,  offshore  Louisiana, 
Tennessee  and  Texas,  it  is  stated. 
Tnmkline  states  that  it  would  transport 
and  redeliver  the  gas,  less  fuel  used  and 
unaccounted  for  line  loss  to  Consumers 
Power  Company  in  Elkhart  County, 
Indiana  and  Michigan  Gas  Utilities  in 
Elkhart  County,  Indiana  for  various  end- 
users. 

Trunkline  further  states  that  the 
estimated  daily  and  estimated  annual 
quantities  would  be  8,000  Mcf  and 
2,920,000  Mcf,  respectively.  Trunkline 
asserted  that  service  under  i  284.223(a) 
commenced  on  April  1. 1988.  as  reported 
in  Docket  No.  ST8a-3588  and  that  an 
amendment  to  the  agreement  datedMay 
17, 1988,  was  filed  in  a  subsequent 
report  pursuant  to  S  284.223(0(2)  under 
Docket  No.  ST6a-3588. 

Comme/i/ (/ate;  luly  29. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


2.  Natural  Gas  P^iMHoe  Company  of 
America 

[Docket  No.  CP88-«5i-000) 

Take  notice  that  on  June  7. 1988. 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard.  Illinois  60148.  filed  in  Docket 
No.  CP88-4S6-000  a  request  pursuant  to 
{§157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas.  Act 
(18  CFR  157.205)  for  authorization  to 
provide  transportation  service  for 
Texaco  Producing,  Inc.  (Texaco),  a 
producer,  under  the  certificate  issued  in 
Docket  No.  CPB6-582-000  pursuant  to 
sectioli  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fiilly  set  forth  in  the  application 
that  is  on  file  with  the  Commission  and 
open  to  public  inspection. 

Natural  states  that  pursuant  to  a 
transportation  agreement  dated  March 
21,  igiB8,  as  amended,  it  proposes  to 
transport  up  to  80,000  KO«fBtu  per  day  of 
equivalent  natural  gas  on  an 
interruptible  basis  for  Texaco  from 
points  of  receipt  listed  in  Exhibit  "A"  of 
the  agreement  to  redelivery  points  listed 
in  Exhibit  "B".  The  subject 
transportation  service  would  involve 
interconnections  between  Natural  and 
various  transporters.  Natural  states  that 
it  would  receive  the  gas  at  various 
existing  points  on  its  system  from 
Offshore  Louisiana,  Louisiana,  New 
Mexico,  Oklahoma,  and  Texas,  and  that 
it  would  transport  and  redeliver  the  gas, 
less  fiiel  used  and  unaccounted  for  line 
loss,  to  Texaco  in  Arkansas  and 
Louisiana.  It  is  stated  that  the 
transportation  service  would  be 
performed  under  Natural's  Rate 
Schedule  ITS  and  that  Texaco  would 
reimburse  Natural  for  any  vohunes 
attributable  to  fuel  gas  and  gas  lost  and 
unaccounted  for. 

Natural  further  states  that  the    ' 
estimated  average  daily  and  annual 
quantities  would  be  equivalent  to  35,000 
MMBtu  and  12,775,000  MMBtu, 
respectively.  Natural  advises  that 
service  under  {  284.223(a)  commenced 
April  5, 1988,  as  reported  in  Docket  No. 
ST88-3816. 

Comment  date:  July  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP8iM48-000) 

Take  notice  that  on  June  6. 1988. 
Tennessee  Gas  Pipeline  Company, 
(Tennessee).  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP88- 
449-000  a  request  pursuant  to  §S  157.205 
and  284.223  of  the  Commission's 
Regulations  under  tiie  Natural  Gas  Act 
(to  CRt  157.205)  and  the  Natural  Gas 


StTlt 
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PoliqrAcl(l«CFR2Bt.2Z3)for    < 
authorization  to  provide  a 
transportation  service  for  Citizens  Gas 
Supply  Corporation  (Citizens),  a 
marketer,  wider  Tennessee's  blanket 
certificate  isaaed  in  Docket  No.  CPB7- 
IIS-OOO  pomnnt  to  section  7{c)  of  the 
Natval  Gas  Act.  afl  as  more  folly  set 
forth  in  the  reqaest  on  file  with  ^ 
Commission  and  open  to  pnblic  ; 
inspection.  i 

Tennessee  states  that  pursuant  to  a 
transportadon  agreement  dated  April  25. 
1988,  it  proposes  to  transport  natural  gas 
for  Citizens  from  points  of  receipt 
located  in  the  states  of  Louisiana  and 
Texas  and  OtUbote  Looisiana  to  points 
of  delivery  located  in  the  states  of 
Louisiana  and  MississippL  The  locations 
of  the  ultimate  delivery  point  of  the  gas 
are  the  States  of  Pennsylvania.  New 
York,  Massadnisetts,  Connecticut  New 
Hampshire.  Ohio.  West  Virginia. 
Maryland,  New  Jersey,  Illinois  and 
Indiana,  it  is  stated. 

Tennessee  hirther  states  that  die  peak 
day  quantities  would  be  84.000 
dekatherms,  tiie  average  daily  quantities 
would  be  981  dekatherms.  and  that  the 
annual  quantities  would  be  361.715 
dekatherms.  Service  under  S  284.223(a) 
commenced  May  la  1968.  as  reported  in 
Docket  Na  ST88-3g70  (filed  May  31. 
1988). 

Comiaeat  date:  July  29. 1968,  in 
aooordanoe  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipdine  Conpany 

(Docket  Na  OH  MB  <M0] 

Take  notice  that  on  Jane  3, 1988, 
Tennessee  Gas  Pipelnie  Company 
(Tennessee)  P.a  Box  2511.  Houston, 
Texas  772SZ.  fUed  m  Docket  No.  CP88- 
439-000,  a  request  pursuant  to  §  284.223 
of  the  Cn—iission's  Regnlatians  under 
the  Nalanl  Gas  Ad  (la  CFR  284.223)  for 
authority  to  lawride  inleitaptibte 
transportatioo  servioe  for  Union  Texas 
Petroleaai  CoipantiaB  (Unkw  Texas),  a 
producer,  under  Tennessee's  bUnket 
certificate  issaed  on  June  18, 1987,  in 
Docket  No.  CP87-115-000,  all  as  more 
fully  set  forth  in  the  reqaest  which  is  on 
file  with  the  Gonaussion  and  open  to 
public  inspection. 

Tennessee  proposes  to  transport  for 
Union  Texas  up  to  200,000  dth  per  day  of 
natural  gas,  or  approximately,  1,115,440 
dth  annaaUy.  pursuant  to  a 
transpoftalian  ngretiaent  dated  April  22. 
1988.  Akmb  nanieraus  receqil  points 
located  Offriwre  Louisiana  and  in  tlae 
State  of  Louisiana,  lo  various  delivery 
points  on  Tennessee's  qrstem  in  several 
states.  Tennessee  stated  that  it  itted  on 
May  2D.  1988.  in  Docket  No.  STBB-3754  a 


report  tint  service  far  Uniaa  Texas  had 
commenced. 

Comment  date:  July  29, 1968.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Tennessee  Gas  Plpnina  Company 

(Docket  No.  CPSS-MT-OOOj 

Take  notice  that  on  June  6. 1988. 
Tennessee  Gas  Pipeline  Company, 
(Tennessee).  PX>.  Box  2511.  Houston. 
Texas  77252,  filed  in  Docket  Na  CF8»- 
447-000  a  request  pursuant  to  %  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
auifaarizalsoB  to  provide  intermptiMe 
transportation  servioe  for  Union  Texas 
Petroleum  Corporation  (Union  Texas) 
under  Tennessee's  Uaidcet  certificate 
issued  in  Docket  No.  GPB7-115-000  on 
June  16. 1987.  pucsoant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fiilly 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated 
September  2S.  1987,  it  proposes  to 
transport  natural  gas  for  Union  Texas,  a 
producer,  from  a  point  of  receipt  located 
Offshore  Lomsiana  to  a  point  of  delivery 
located  in  the  State  of  ^^ssissippL  It  is 
stated  that  tiie  locatixm  of  the  ultimate 
delivery  point  of  the  gas  is  New  York. 
Tennessee  advises  that  the  peak  day 
quantities  would  be  20,000  dekathenns, 
the  avuage.  daily  quantities  would  be 
3,377  dekathemm,  and  die  annual 
quantities  would  be  1.237,605 
dekatberma.  Finally.  Temieasee  states 
that  the  Iranspaitatian  service 
conunenoed  May  5. 1968.  under 
S  2»L22aM.  as  reported  in  Docket  No. 
ST88-d973  (fBfed  May  31. 1968). 

Comment  dale:  Ju^  281. 1968.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notioe. 

6.  Nairn  si  Gas  npelme  Company  oi 
America 

(Docket  Na  CPH-iV-OOai 

Take  notioe  that  on  June  7. 1988. 
Tennessee  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street, 
Lombard.  IDinois  8n48.  filed  in  Docket 
No.  CP8B-4S7-00D  a  request  pursuant  to 
§  S  157jg05  and  284223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authority  to 
transport  natural  gas  on  behalf  of 
Nagasco  MaAeting.  Inc.  (Nagasco).  a 
narketer  of  natnral  gas,  under  die 
certificate  issued  in  Dodcet  No.  CP8B- 
582-000,  pocsuant  to  section  7(c)  of  the 
Natural  Gas  .A.ct,  a9  as  more  frilly  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Pursuant  to  a  gas  transpmtation 
agreement  dated  February  5. 1988.  as 
amended.  ApiH  21, 1968^*  Natural  states 
it  would  transport  on  an  Intemiptible 
basis,  up  to  50.000  Mcf  of  natural  gas  per 
day  (plas  aag  additional  volumes 
accepted  pursuant  to  the  overrun 
provisions  of  NaturaTs  Rate  Schedule 
ITS)  for  Nagasco  from  various  receipt 
points  located  in  Oklahoma.  Texas. 
Iowa,  and  Kansas,  to  various  delivery 
points  located  in  Illinois  and  Iowa. 
CoRstmction  of  facilities  will  not  be 
required  to  provide  the  proposed 
service. 

Natural  further  states  that  the  peak 
day,  average  day,  and  annual  quantities 
would  be  SO.tXn  Mcf  (plus  any 
additional  volomes  pursuant  to  its  Rate 
Schedule  ITS).  15,000  Mcf,  and  5,475,000 
Mcf,  respectively.  Natural  indicates  that 
service  under  9  284.223(a)  of  die 
Commission's  Regulations  was  reported 
in  Docket  No.  STBB-3773. 

Comment  date:  July  29, 1988,  in 
accordance  wrdi  Standard  Paragraph  G 
at  die  end  of  this  notioe. 

(Docket  No.  CnB-«S6-0Q0] 

Take  notice  that  on  June  7, 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511  Houston, 
Texas  77252.  filed  in  Dodcet  No.  CPSft- 
458-000  a  request  pursuant  to  S  284.223 
of  the  Regulations  under  die  Natural 
Gas  Act  for  authorization  to  transport 
natural  gas  under  the  blanket  certificate 
issued  in  Oodiet  No.  CP87-115-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  frilly  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Tennessee  proposes  to  transport 
natural  gas  for  Tejas  Power  Corporation 
(Tefas).  Tennessee  explains  that  service 
commenced  May  4, 1966  undn 
S  284.223(a)  of  the  Commission's  ' 

Regulations,  as  repoifed  in  Docket  No. 
ST88-3977.  Tenneaaee  frirther  explains 
that  the  peak  day  quantity  would  be 
SOOOO  rirlratlMims.  the  average  daily 
quantity  woiU  be  2je22  dekathenns. 
and  that  the  aonaal  quantity  would  be 

that  it  wouU  raoeive  natBFal  gu  for 
Tejas'  aooount  in  Texas.  Offshore 
Louisiana  and  Louisiana.  Tennessee 
states  that  the  points  of  delivery  are 
located  in  the  stales  of  Louasiaaa  and 
MississippL 


which  iwera  HBl  ioolarfed  in  NakvW'aiaitM  lapad 
mad  May  23. 1988  al  Dockel  Na  STBBn3773.  Natural 
statei  11  wffl  fUe  a  wypleiuem  to  H>  iniHal  report  to 
include  these  i 


I' 

C<7Jnjneii/i<jb/e.' July^g.  1968,  in 
accordance  ninih  Standard  Faragraph  G 
at  the  end  plihis  notice. 

G.  Any  pi^non  on  the  Commission's 
staff  may.  Wtthin  45  di^s  after  the 
issuance  of  ue  instant  notice  by  the 
Commissiqi^lfiie  pursuant  to  Rule  214  of 
the  Conunis9ion's  Procedural  Rules  (18 
CFR  385.214^  a  motion  to  intervene  or 
notice  of  inbskvention  and  pursuant  to 
1 157.205  of  tthe  Regulaticms  under  the 
Natural  Ga^  Act  (18  CFR  1&7J20S]  a 
protest  to  tlM  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorizM  effective  the  day^er  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  R}^  and  not  withdrawn 
within  30  diays  after  the  time  allowed  for 
filing  a  protelt,  the  instant  request  shall 
be  treated  as  an  appUcation  for 
authorlzatiotri  pursuant  to  section  7  of 
the  Natural  ttas  Act. 

Acting  Secretary. 
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lune  14, 1968. 

Section  4^^4(c)  of  title  5,  United  States 
code  (as  amoodeid  by  the  Civil  Service 
Reform  Act  kif  1978),  requires  that  the 
Federal  Eneray  Regulatory  Commission 
establish,  iri  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  kf  snagement,  one  or  more 
Performance  iReview  Boards  to  revieW, 
evaluate,  aq4  m^ke  final  '  / 

recommendkHons  on  performance 
appraisals  assigned  to  members  of  tKe 
Senior  Executive  Service  in  the 
Commission.  The  Performance  Review 
Board  also  makes  written 
recommendpjtions  to  the  Chairman, 
Federal  Ene^  Regulatory  Commission, 
regarding  Senior  Executive  Service 
performance  bonuses,  awards,  and 
perfbrmanC^trelated  actions. 

Section  43^(c)  of  title  5.  United  States 
code  requirfl  that  notice  of  appointment 
of  Performanice  Review  Board  members 
be  published  in  the  Federal  Regbter. 

The  following  persons  have  been 
appointed  tojserve  on  the  Performance 
Review  Boani  standing  register  for  the 
Federal  Enef^  Regulatory  Commission: 
Anderson.  lUwrence  R. 
Battese,  An|vew  W. 
Beime,  Raymond  A. 
Bohi,  DouglM  R. 
Christin.  Robert  F. 
Cackowski,  Itobert  E. 
Connelly.  William 
Cook,  Catherine  C 


Cook.  David  N; 

Corso,  Ronald  A. 

Court,  Susan  J. 

Edson,  Quentin  A. 

Faudree,  Jr.,  Russell  E. 

Feit.  Jerome  M. 

Fitzgerald,  Morris  R. 

Fitzgibbons.  Jr..  Robert  G. 

Fowlkes,  Edward  J. 

F^angipane,  Joseph  A. 

Gale,  Roger  W. 

Head,  EUaabeth  L 

Hnod,  James  S. 

Kilchrist.  Howard 

Madden.  Kevin  P. 

Mason.  II.  Vinqent  E. 

Mathura,  Randolph  E. 

Mema,  James  E. 

Milboum.  Jeny  R. 

Miles,  Richard  L 

Murdock.  Gordon  E 

Nygaard.  Karen  Kristina 

O'NeUl.  Richard  P. 

Pratt.  George  L. 

Pusateri,  Kenneth  M. 

Scarbrough,  Robert  B. 

Scherman,  William  S. 

Schneider,  Howard  E 

Schc^f.  Michael 

Slavin,  Leon  Jacob 

Springer.  Fred  E. 

Stiltner,  Roy 

Szekely,  Robert  J. 

Toronto,  Anthony  F. 

Warner,  Christopher  J. 

Wolfinan,  Andrea  C. 

LoitD.Cadieil. 

Acting  Secretary. 

[FR  Doc.  88-13748  Filed  6-16-88;  a-4S  am] 

BtLUNQ  CODC  SriT-OI-M 

[Docket  Na  RP86-t70-004) 

Mississippi  River  Transmission  Corp^* 
Proposed  Ctianoes  in  FEIK;  Gas  Tariff 

|uhe  14. 1988. 

Take  notice  that  on  June  6, 1988. 
Mississippi  River  Transmission 
Corporation  ("l^T')  tendered  for  filing 
Second  Substitute  Twenty-Second 
Revised  Sheet  No.  4  and  Substitute 
Original  Sheet  No.  4C  to  its  FERC  Gas 
Tariff  to  be  effective  May  1. 1968,  and  a 
Refund  Report 

MRT  states  the  purpose  of  the  tariff 
filing  is  to  implement  the  Base  Tariff 
Rates  as  set  forth  in  Appendix  A  of  the 
Stipulation  and  Agreement 
("Agreement")  at  Docket  No.  RP86-170- 
000  which  was  approved  by  Commission 
Order  issued  April  7, 1988.  The  revised 
tariff  sheets  reflect  currently  effective 
Purchased  Gas  Cost  Adjustments 
accepted  by  the  Commission  in  Docket 
No.  TA8&-2-25-000. 

The  Refund  Report  sets  forth  the  cash 
distributions  made  to  MRTs 


jurisdictional  sales  customers  affected 
by  die  Agreement. 

MRT  states  that  copies  of  its  filing 
have  been  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fite  a  motion  to 
motion  or  protest  with  the  Federal 
Eneigy  Regulatory  Commission,  825 
NorthCairitol  Street,  NE..  Washington. 
DC  20426.  in  acoordance  with  1 385.211 
and  385.214  ot  tlie  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385u!ll,  386.214).  All  such  motions  or 
protests  sliould  be  filed  on  or  before 
June  21, 1966.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Cities 
of  this  filing  are  on  file  with  the 
Commission  and  are  avaUable  for  public 
inspection. 
LiriaD.CaAdl, 
Acting  Secretary. 

[FR  Doc.  86-13749  Filed  6-16-88: 8:45  am] 
BHJjm  OOOC  SMT-SI-M 


[Doefcal  No.  flPt7-7S-034] 
Penn-York  Energy  Corp.;  FMng 
June  14, 1968. 

Take  notice  that  on  June  7, 1988,  Penn- 
York  Energy  Corporation  (Penn-York) 
tendered  for  filing  certain  tariff  sheets 
as  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Vdume  No.  1. 

The  purpose  of  this  filing  is  to  correct 
sheet  numbers  that  were  filed  on  May 
31, 1988.  Penn-York  requests  the 
following  tariff  sheets  be  substituted  for 
the  originally  filed  sheets: 
Third  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  21 
Second  Revised  Sheet  Nos.  41. 42  and  43 
Second  Revised  Sheet  Nos.  46  and  47 
Fust  Revised  Sheet  No.  48 
First  Revised  Sheet  Nos.  51  and  52 

In  addition,  North-Penn  requests  the 
following  tariff  sheets  that  were 
included  in  the  May  31, 1968  filing  be 
withdrawn: 
Original  Sheet  No.  2 
Original  Sheet  Nos.  22, 23, 24, 25, 26  and 

27 
Original  Sheet  Nos.  30, 31,  32, 33  and  34 
Original  Sheet  No.  36-40 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
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DC  2042fic  in  acconlance  with  Rules  214 
and  211  of  the  Commission's  Rjiks  of 
Practice  and  Ptocedute  (IB  CFR  38U14. 
385b2n  tl9>7)).  Afl  such  motions  or 
protests  shodd  be  filed  on  or  before 
June  21.  igm.  Protests  will  be      I 
considered  by  the  Commismon  in 
detennning  the  apptoiMiate  action  to  be 
taken,  bnt  wUl  not  serve  to  make 
protestaats  parties  to  tbe  proceedipg. 
Any  person  wishiqg  to  becone  a  |»rty 
mast  9e  a  notion  to  intervene.  Cbfues 
of  this  1^  are  on  Be  with  the 
Commission  and  are  available  for  public 
inspection. 
LobaCaahdl. 
Acting  Secretary. 
|FR  Doc  8B-13ni  Filed  *-!»-««:  0945  aaj 


Ti 
Blankst 


(Col; 


1 


|iine  14, 1S88. 

Take  notice  that  on  June  3L . 

Trunkline  Gas  Company  (TranUiiie). 
P.O.  Box  1642.  Houstoa.  Texas.  77251- 
1642.  filed  in  Docket  No.  CPB8-442-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regiilations  under  die 
National  Gas  Act  (U  CFR  1S7.205)  for 
authorization  to  transport  natural  gas 
for  Amoco  ftodaction  Gonpany 
(Amoco),  a  producer,  under  Tninkline's 
blanket  certiflcate  issued  in  Docket  No. 
CP86-586-000  pursMaat  to  section  7  of 
the  Nataral  Gas  Act  all  9»  xuote  folly 
set  larth  in  tbe  reqnest  adaiGfa  is  on  fUe 
with  fte  Co—niiiioii  and  open  for 
public  inspection. 

Trunkline  reqaeats  aalhnrizalion  to 
transport  up  to  ISOlOOO  DL  equivalent  of 
natural  gas  per  day  on  behalf  of  Aaioco 
pursuant  to  a  transportatian  agreement 
dated  April  8, 1988.  amoQg  Tmnkliae 
and  Amoco  (Agreement).  The 
agreement,  it  is  said,  provides  for 


Trunkline  to  receive  gas  fran  various 
existing  points  of  receipt  on  its  qrsten 
in  Illinois,  Louisiana,  Offshore 
Louisiana,  Tennessee  and  'FaHas. 
Trunkline  states  that  il  amsAd  Iken 
transport  and  redeliver  subfect  gaa.  les 
fuel  used  and  unacoooBflBd  for  fiae  loH 
to:  (1)  ANR  Pipdw  Goi^Mmr.  CANR|.  in 
St.  Mary  Parish.  LoirisiaM.  f^  ( 
Gulf  Transmission  I 
Gulf),  in  St.  Mary  Parish.  1 
Florida  Gas  Transmissioa  ( 
(Florida  Gas),  in  ft-azoria  ( 
Texas,  (4)  Natural  Gas  I 
Company  of  America,  (NCVL),  in 
Montgomery  County,  Texaa,  (5) 
Southern  Natural  Gaa  Coapaqr.  (SNG). 
in  St.  Mary  Parish.  Louisiana,  (6) 
Tennessee  Gas  Pipeline  Gompeny, 
(Tennessee  Gas),  in  St.  Maiy  Paiisli, 
Louisiana,  (7)  Texas  Eastern 
Transmission  Conporation,  (TBTOO).  n 
Beauregard  Parish.  Loaisiaaa.  (8) 
Transcontinental  Gas  Pipe  Co^raration, 
(Transco),  in  Beaurcsfard  Parish, 
Louisiana,  (g)United  Gaa  Pipeline 
Company,  (UGPL),  in  SL  Mny  Parish, 
Louisiana,  and  (10)  Sabine  Pipe  Line 
Company.  (Sabine),  in  VenaiUon  Parish. 
Louisiana,  for  various  end  uaeis, 
interstate  pipelines  and  local 
distribution  companies. 

Trunkline  further  states  that  the 
estimated  daily  and  estiaiated  annual 
quantities  would  be  45.000  DL 
equivalent  and  16,400,000  Dt  equivalent 
respectively.  It  is  said  that  service  under 
Section  284.223(a)  commenced  on  April 
12, 1988,  as  reported  in  Oodcet  No. 
ST88-3568. 

Any  person  or  the  Commission's  staff 
may,  within  45  d«ys  after  issaance  of 
the  instant  notice  by  the  Commission, 
flle  pursuaat  to  Rale  214  of  the 
Coaiaaiaaiaa's  Prooedaral  Rales  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  1S7.20S 
of  the  Rogdatiaaa  awkr  die  Nataral 
Gas  Act  (M  CFR  157.a06|  a  protest  to  the 


request  ff  ao  protoat 

to  filed  aritUn  the 

tiaeaUowadllMafH 

.Ikeprapaaed 

activity  shall  be  deea 

Mdtoba 

aulhuiiwd  afccaBwa  tha  day  after  the 

time  aBa  wad  far  aMi^ 

laprataattfa 

proteat  is  fiW  and  a  1 

aodqrsaAertfieiiM 

aUairad  far  filing 

a  prated,  dvinataat 

reqoest  shall  be 

treated  as  aaappliari 

aoafor 

authofteatiaa  pamiai 

rttosectioa7af 

theNatniCasAct 

Lob  a  Qui  ■. 

ActiK^SBcr^my. 

[FR  Doc.  «»-lSn«  FOed  »-1«-eft  8:45  am] 

aauaa  CODE  fTn-w-ai 

Offfcaoff 


May  20.  IMS 
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During  the  Week  of  M^y  13  thixn^ 
May  20, 1988,  the  appeals  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  Sabimsstons 
madvei  tentiy  omitted  from  earner  lists 
have  also  been  included. 

Under  DOE  prooedaral  regulations.  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  IX)E  action  soaght  in 
these  cases  auy  file  written  oonunents 
on  file  application  widHn  ten  days  of 
service  of  aodoe.  as  pnaoflied  in  the 
procedural  regulations.  Far  puiposes  of 
the  regulations,  the  date  of  service  of 
notice  is  dnr.nnd  to  be  the  date  of 
publication  of  ttds  Notioe  or  die  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  oocun  first  AD  such 
comments  titiaiili  be  filed  tndi  dte  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Waihii^on.  DC  20685. 


June  ft  ^ 

Richatd  W.  Diigaa. 

Acting  Dinetor,  Office  afHearwgs  aad 


List  of  Cases  Received  ev  the  Office  of  Hearings  and  Appeals 

[Weak  fit  May  13  Itwough  May  20. 1S8S] 


Apr.  25, 1«8S_ 


May  18, 1988 . 


of  applicant 


den  MMnar,  Seattto,  WA... 


Amino8/Jim    Thomas     Enterprisss,     9L 
tanis.Ma 


CaseNa 


ICFA4N88 


nR19»-11 


T|peo<t 


Oflce 


of  an  Inlgnaafan  ns^iieSI  Danial.  «  graMed: 
The  April  IS.  198r 
Denial  issued  tiy  tha 
wouW  be  fesoinded  and  Gioa 
access  to  a  joint  nudear  laaapons  put)lications 
system  put>lication  entitled  "TP-45-51A.'*  in  its  entire- 
«y- 
nequest  for  Modification/Rescission.  If  gmnted  The 
May  20,  1987,  Decision  and  Order  issued  to  Jm 
Thomas  Enterprises  (Case  No.  RF13»-107)  would  tw 
rescinded,  regarding  the  firn«*s  applcatlen  in  (he 
Aminoil  Refund  Proceeding. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  lilay  13  Hirouati  May  20. 1968] 


Date 


M^r  18.1988 


May  18, 1988 . 


May  18. 1988 . 


Name  and  location  of  applicani 


Aminai/Munay   A   Massie    Butane.    St 
Louia.MO. 


Economic      Regulatory 
Washington.  DC. 


Administrafon, 


Ittobil/Middletown  OO  Co..  MIddletown.  OH. 


CaseNa 


RR139-12 


raW-0581 


RR22S-30  &  RR225- 
31 


Type  of  submiaAxi 


Request  for  ModWcalioii/niicliiuii.  N  gnnled:  The 
May  27, 1986.  Dadaion  and  Ordar  inuad  to  tllunay  a 
Massie  Butane  (Caae  Na  nFia8-83)  would  te  modh 
fied,  reganSnoVie  linn's  applcalllon  in  lie  Aminoil 
refund  preceadbig. 

Motion  for  Diaoovaiy.  W  granted:  Oiscawwy  would  be 
granted  to  the  Ccenowic  nagUtetori  Adiiinislialkiii  in 
connection  mHi  a  nrapoaad  RanadW  0*dsr  Issaad  to 
Omk  Oil  &  Refining  Oe^  at  aL  (Case  Na  KRO- 
0590). 

Request  for  ModMcrton/Rescission.  If  granted:  The 
March  2. 1968  doterminBlion  issued  to  Middtetown  OH 
Co.  (Case  No.  RF225-10978)  «wmM  be  modified, 
regarding  Ihe  finn's  appication  tar  refund  in  the  Mobil 
Oi  proceeding. 


Oatoreoawtd 


5/17/88 i 

7/13/88  am  Si|; 


'ijomZ 


5/13/88  «wu5/t0/88. 
5/13/88  thnj  5/^/88. 

5/19/88 U 

5/19/88...- 

5/19/88.- 

5/17/88™ 


5/17/88 

5/17/88.„..- 

5/17/88. 

5/17/88 

5/17/88 

5/17/88 

5/17/88 

4/2/87 

4/2/87 „ 


5/18/88. 
5/18/86. 
5/23/88. 


5/19/88 

5/20/88 

5/20/88.._ 

5/19/86 

5/19/88 

8/4/86 


Name  of  refund  piDcaadng/name  cH  refund  applicant 


%F  I  i    II    ■  't  it  iilili.  H  ■ 

vicMHS/Micnigan „.., 

Cnida  Oa  Refund  AppNcaions  Reoaiwed.. 

Gulf  Oil  Refund  Applications  Hecawad 

ARCO  Refund  Applications  I 
North  PeacMree  Gulf 

tlfarii.il  M.  ■  ■-** 

raooK  Si  noa.~.~....~ 

Hartey  Cold  Store  Gulf _ 

Donahue  Gas,  lnc_ »_._...__... 

Armstrong's  Store,  Inc - 

Wanen  Servlee  &  Supply,  Inc 

Wabash  Valley  Heat  &  Gas  Coip. 
Faraiara  a  March.  Co-operaiva— 
Fanners  &  Moreh.  Cooperativa.. 
Fanaars  A  Mereh.  Co-operative.. 
Fanaan  &  March.  Co-operative.. 
Amkmo  OM  Company . 
Amoco  Oil  Company . 
Wiemann  Ice  &  Fuel  Company . 

Waterloo  LP  Gas 

Hartaater's  Stare 

John  Gaoisge 

BeckMre  hnpi.  Company 

New^  Gas  &  Appliance  Inc 

BeaUKer  01  Cornpany.. 
Beauier  Oi  Company.. 
General  Motors  Corporation.. 


Case  No. 


RQ1-4S3 

RF272-S622S     thni     RFZ72- 

57074 
RF300-6773  thru  RF300-6907 
RF304-3027  Ihni  RF304.3098 
RF40-3705 
RF40-3706 
RF4O-^707 
RF285-a645 
RF26S-a647 
RF2e5-2648 
RF285-a848 
RF265-2^ 
RF265-2651 
RF265-a8S2 
RF265-2653 

RF265-2655 

RF285-.a656 

RF26S^2657 

RF266-2648 

RF266-26S8 

nP2Go"-26o9 

RF285-2880 

RF22S-1102S 

RF22S-11028 

RF22S-1IQ27 


[FR  Do&  88-13893  Filed  6-16-88: 8:45  am] 


BlUJNaCOBC 


T^ 


laauance  of  6>clalon>  and  Orders; 
Week  of  Apdl  |«  Through  Api«  8, 1968 

I  i 
During  tke  ^«eek  of  April  4  through 
^Hil  8, 1968,  '^  dedaioiu  and  otders 
summariaed  i^low  were  issued  with 
respect  to  iBp||4ala  and  applications  for 
exceptioB  or  ^<her  relief  filed  with  the 
Office  of  Haafings  and  Appeals  of  the 
Department  ofjEnergy.  The  following 
summary  also  contains  a  list  of 


submissions  diat  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appaab 

Suffolk  Coanty,  Long  Island  New  York, 
4/8/88.  KFA-0168.  KPA-0ie9 

Suffolk  County.  Long  Island.  New 
York  (Suffolk  County)  Bled  requests 
under  the  Freedom  of  Infonnatioo  Act 
(the  FOIA).  Failing  to  receive  responses 
within  the  time  limit  prescribed  by  the 
FOIA.  it  lodged  appeals  with  die  Office 
of  Heariogs  and  Appeals  (OHA).  The 
OHA  pofaited  out  that  its  juiisdictioo  to 
consider  appeals  extended  only  to  those 


instances  in  which  there  was  an  initial 
denial  by  the  DOE  Office  which 
received  the  request  for  information. 
Because  a  fundamental  prerequisite  to 
jurisdiction  was  absent  OHA  could  not 
exerdse  its  FOIA  appellate  jurisdiction 
in lihese  cases.  Further,  the  OHA  " 

determined  that  the  lack  of  an  initial 
determination  is  not  a  constructive 
denial  of  a  requeat  for  information  under 
the  FOIA  that  couU  omifer  joriadictimi 
on  OHA  and  overruled  precedent  that 
indicated  die  ooatraiy.  Finally,  the  OHA 
noted  that  arhen  there  is  a  lack  of  an 
administratively  appealable  FOLA 


BEST  COPY  AVAILABLE 
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determination,  a  requester  can  contact 
the  relevant  DOE  decision-maker 
directly  or  bring  suit  in  federal  district 
court.  Accordingly,  the  appeals  were 
dismissed.  • 

The  Herald.  4/8/88.  KFA-0167 ' 

The  Herald  Hied  an  Appeal  from  a 
denial  by  the  Senior  Information  Officer 
of  the  Albuquerque  Operations  Office  of 
a  Request  for  Information  which  it  had 
submitted  under  the  Freedom  of 
Information  Act.  In  considering  the 
Appeal,  the  DOE  found  that  the 
documents  at  issue  were  properly 
withheld  under  Exemption  5.  The 
important  issue  considered  in  the 
Decision  and  Order  involved  whether 
documents  used  in  a  fee  award 
determination  came  within  the  agency's 
deliberative  process  privilege. 

Request  for  Exception 

National  Oil  B  Supply  Company.  Inc.,  4/ 
7/88,  KEE-0122 

National  Oil  ft  Supply  Company.  Inc. 
filed  an  Application  for  Exception  in 
which  it  sought  relief  from  its  obligation 
to  submit  Form  EIA-782B,  entitled 
"Reseller/Retailers'  MonUtly  Petroleum 
Product  Sales  Report."  In  considering 
the  request,  the  DOE  found  that  the  firm 
failed  to  demonstrate  that  it  was 
experiencing  a  significantly  greater 
hardship  than  other  reporting  firms. 
Accordingly,  exception  relief  wfs 
denied. 

Motion  for  Discovery 

McWhirter Distributing  Co.,  4/5/88, 
KRD-0380 

McWhirter  Distributing  Company.  Inc. 
filed  a  Motion  for  Discovery  in  . 
connection  with  its  Statement  of 
Objections  to  the  Proposed  Remedial 
Order  (PRO)  issued  to  it  by  the 
Economic  Regulatory  Administration 
(ERA).  In  reviewing  McWhirter'*  request 
to  depose  an  ERA  auditor  regarding 
advice  given  to  McWhirter  concering  its 
pricing  scheme,  the  DOE  held  that 
McWhirter  had  failed  to  allege 
circumstances  which  woidd  justify  the 
firm's  estoppel  argument.  The  DOE  also 
found  that  McWhirter's  discovery 
requests  concerning  a  1974  Compliance 
A^ement  signed  by  McWhirter  and  the 
ERA  were  not  relevant  to  the  accuracy 
of  the  pricing  allegations  stated  In  the 
PRO.  Finally,  the  DOE  rejected 
McWhirter's  request  for  records  of 
contacts  between  the  firm  and  the  ERA 
prior  to  the  issuance  of  the  PRO  on  the 
grounds  that  the  information  would  not 
be  relevant  to  the  allegations  contained 
in  the  PRO.  Accordingly,  McWhJ^er's 
discovery  motion  was  denied. 


Interlocutory  Order 

Telum.  Inc.,  4/7/88.  KRZ-0081 

The  Department  of  Energy  (DOE) 
issued  an  Interlocutory  Order  to  Telum, 
Inc.,  related  to  a  Proposed  Remedial 
Order  alleging  that  Telum  failed  to 
properly  apply  the  new  item/new 
market  rule  in  determining  its  prices  of 
middle  distillate  fuel  to  a  public  utility. 
Since  the  DOE  found  that  ERA'S 
selection  of  Telum's  nearest  comparable 
outlet  was  erroneous,  the  PRO  was 
remanded  to  the  ERA  for  a  new 
determination  regarding  Telum's  nearest 
comparable  outlet  and  issuance  of  a 
Revised  Proposed  Remedial  Order. 

Implementation  of  Spedal  Refund 
Proceedings 

Sauvage  Gas  Company.  Inc.,  Sauvage 
Gas  Service  Company.  Inc.,  4/7/88. 
KEF-C024 

The  Department  of  Energy  issued  a 
Decision  and  Order  implementing  a  plan 
to  distribute  $390,000  (plus  accrued 
interest)  obtained  pursuant  to  a  consent 
order  with  Sauvage  Gas  Company,  Inc. 
and  Sauvage  Gas  Service  Company,  Inc. 
The  DOE  decided  to  distribute  the  funds 
to  applicants  who  purchased  propane, 
butane,  natural  gasoline,  middle 
distillates  and  NGL  mixed  stream 
products  from  Sauvage  during  the  period 
June  13, 1973,  through  the  date  of 
decontrol  of  each  covered  product 
Specific  information  to  be  included  in 
refund  applications  is  set  forth  in  the 
Decision. 

Refund 'Applications 

Allen  H.  Agle  Sons,  et  al.  4/7/88. 
RF272-4376.  et  al 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  50  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  tlirough  January  27, 
1981.  Each  applicant  was  an  end-user  of 
the  products  involved  and  was  therefore 
presumed  to  be  injured.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$1,272. 

Aminoil  U.S.A.,  Inc.  speaker  Propane 
Gas  Co.,  4/8/88,  RF13»-130 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Speaker  Propane  Gas  Company 
in  the  Aminoil  U.S.A..  IncSpecial  refund 
proceeding.  The  DOE  found  tlrat 
Speaker  had  demonstrated  injury  as  a 
result  of  its  Aninoii  purchases,  and 
determined  that  the  firm  should  receive 
a  refund  of  $123,403.  representing 
$66,812  in  principal  and  $56,591  in 
interest. 


Bill  Huffstutler.  et  al.  4/7/88.  RF272- 
2924.  etal. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  44  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27. 
1981.  Eadi  applicant  was  an  end-user  of 
the  products  involved  and  was  therefore 
presumed  bijured  by  the  alleged  crude 
oil  overcharges.  The  sum  of  the  refunds 
granted  in  this  Decision  is  $1,071. 

BiHy  Fnd  Piatt,  et  aL  4/8/88.  RF272— 
5787.  etal. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  26  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973.  through  January  27. 
1981.  Each  applicant  was  an  end-user  of 
the  products  involved  and  was  therefore 
presumed  injured  by  the  alleged  crude 
oil  overcharges.  The  sum  of  ^e  refunds 
granted  in  this  Decision  is  $1,702. 

Charles  Hicks  Farm,  et  al..  4/7/88. 
RF272-6547.  et  ai 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  fit>m  crude  oil 
overcharge  funds  to  50  applicants  based 
on  their  respective  purchases  of  refined 
petrol^^  products  during  the  period 
August  19, 1973,  through  January  27, 
1981.  Each  applicant  was  an  end-user  of 
the  products  involved  and  was  therefore 
presumed  injured  by  the  alleged  crude 
oil  overcharges.  The  sum  of  the  refunds 
granted  in  this  Decision  is  $1,663. 

David  Foehner.  et  al..  4/4/88.  RF272- 
8812.  etal. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  fix)m  crude  oil 
overcharge  funds  to  45  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973.  through  January  27. 
1981.  Each  applicant  was  an  end-user  of 
the  products  involved  and  was  therefore 
presumed  injured  by  the  alleged  crude 
oil  overcharges.  The  siun  of  the  refunds 
granted  in  this  Decision  is  $1,292. 

David  L  Schroeder.  et  al.  4/7/88. 
RF272-^6S4.  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  fit)m  crude  oil 
overcharge  funds  to  11  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1981.  Each  applicant  was  an  end-user  of 
the  products  involved  and  was  therefore 
presumed  injured  by  the  alleged  crude 
oil  overcharges.  The  sum  of  the  refunds 
granted  in  this  Decision  is  $222. 
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Eastern  OU  G^n^iaay/United 

Pbtmieaai  laa.  4/4 fm.  RF306-t 
The  DOB  UioBd  •  Dedaian  and  Order 
granting  an  Aiplicatian  fur  Refund  filed 
by  United  FeMeum.  bic  a  reaeller  of 
motor  gaaoBi^  aold  bjr  Eastern  Oil 
Company.  Ui^tod  provided  evidence 
of  unrecouped 
;t  coats  sufficient  to 
claimed,  and  that  it 
ipetitive  disadvantage  as 
ses  noni  Eastern, 
was  granted  a  refund 

ting.$7S4IZ4  in 
,419  in  interest. 

aL  4/B/aa.  RF272-5950, 


thei 


that  it  had 
increased 
support 
suffered  a 
a  result  of 
United 
of$85.MS. 
principal  ai 

Ellie  Nance, 
etaL 
The  DOE 
granting 
overcharge 
on  their  rest 
petroleum 
August  19. 
1981.  Eadi 
the  refined 
therefore 


a  Decision  and  Order 
from  crude  oil 
to  50  applicants  based 
tive  purchases  of  refined 
ucts  during  the  period 
dirough  January  27, 
ilicant  was  an  end-user  of 
lucta  involved  and  was 
injured  by  the 
alleged  cnida  oil  overcharges.  The  sum 
of  the  refundpigranted  in  this  Decision  is 
$9,454. 

Elm  City  Fill^tg  Stations.  Inc/Defense 
Fuel  Supbly  Center,  Ultramar 
Petroleutit.  Inc..  4/6/88.  RF25S-1. 
RF2S5-2\ 
The  DOE  i^#ued  a  Decision  and  Order 
concerning  A^lications  for  Refund  filed 
by  the  Defenw  Fuel  Supply  Center 
Itraraar  Petroleum,  Inc. 
le  Elm  City  Filling 

il  refund  proceeding. 
1  that  Ultramar,  a  apot 
I  City  residual  fuel  oil, 
itted  the  presumption 
:  injured,  by  showing  that 
its  putdiaae  fkom  Elm  Qty  was 
mandated  bjt  Uie  need  to  meet  the  fuel 
requiremenq  pf  its  customers  and  not  to 
generate  higi^r  profits  for  itsell  In  view 
of  that  findkM,  the  DOE  determined  that 
the  DFSC,  a  &idiaser  of  Ultramar 
residual  fuelUil  in  the  same  month  in 
which  Ultraniar  purchased  diat  product 
from  Elm  Ci^,  was  not  eligible  for  a 
refund.  Aocot  dingly,  the  DFSCs  request 
for  a  refund  «  vs  denied  and  Ultramar 
was  panted  |i  i  reiimd  of  $240,196, 
representing  IS16S«444  in  principal  and 
$8iz,752  in  ac^ned  interest 

Farmer  Stut^  Inc..  et  al.  4/8/88.  RF272- 
3322.  eta. 
The  DOE  issued  a  Decision  and  Order 
granting  reftfads  from  crude  oil 
overchaiges^mds  to  50  applicants 
based  on  thffif  respective  purchases  of 
refined  petniheum  products  during  the 
period  Auguat  19, 1973,  through  January 
27, 1981.  Eacji  applicant  was  an  end-user 
of  the  products  involved  and  was 


(DFSC)  and  I 
(Ultramar)  i 
Statiooa,] 
The  DOE  I 
purchaser  ( 
successfully  I 
that  it  waa  i 


therefore  presumed  injured  by  die 
alleged  cmde  oil  overcharges.  Tlie  sum 
of  tibie  refunds  granted  in  this  Decision  is 
$1,423. 

fhinc/s  Mains,  et  al..  4/6/88.  RF272- 
6401.  etal 
The  DOE  issued  a  Dedsioo  and  Order 
granting  refunds  from  erode  oil 
overcharges  funds  to  19  applicants 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  IB,  1973,  through  January 
27, 198L  Each  applicant  was  an  end-user 
of  the  products  involved  and  was 
therefore  pKsamed  injured  by  the 
alleged  onide  oil  overcfaaiges.  The  sum 
of  the  refunds  granted  in  Ais  Decision  is 
$400. 

Gary  Energy  CorpJHS.  Sowards  Br 
Sons.  Ina.  4/5/88.  RR47-3 
The  DOE  issued  a  Decision  and  Order 
considering  a  Motion  for 
Reconsideration  filed  by  RS.  Sowards  & 
Sons,  Inc.  in  the  Gary  Energy 
Corporation  special  refund  proceeing.  In 
a  prior  refund  determination,  the  DOE 
had  found  diat  the  firm's  bank  of 
unrecouped  costs  for  butane  was 
insufficient  to  support  the  full  refund 
claimed  for  diat  product  In  considering 
Sowaid's  motion,  the  DOE  found  that 
the  fina  had  not  presented  convincing 
reasons  why  ttie  DOE'S  prior 
determination  regarding  the  firm's 
butane  baidi  was  erroneous. 
Accordingly,  die  Motion  for 
Reconsideration  was  denied. 

Getty  Oil  Company/Gramco  Oil 
Company,  et  aL.  4/4/88.  RF265- 
2804.  etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  six  Applications  for  Refimd 
filed  by  resellets  or  retailers  of  products 
covered  by  a  Consent  Order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  The  applicants  were  all 
eligible  for  a  refund  below  the  $5,000 
small  claims  ttireshold.  The  sum  of  the 
refunds  approved  in  this  Decision  is 
$22,048.  representing  $10,853  in  principal 
and  $11,195  in  aocured  interest 

Getty  Oil  CompoBy/Kellett  Oil 
Company,  et  al..  4/6/88.  RF2B5- 
OSia.etaL 
The  DOE  iasued  a  Decision  and  Order 
concerning  17  Applications  for  Refund 
filed  by  resellers  or  retailers  of  products 
covered  by  a  Consent  Order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  AU  of  the  appUcmits  elected 
to  receive  a  refund  based  on  percentage 
presumptions  of  injury.  Hie  sum  of  the 
refunds  approved  tai  ttiis  Decision  is 
$206313.  representing  $102,789  in 
principal  and  $108,024  in  accured 
interest. 


Iowa  Power  and  Light  Company.  4/8/88, 
EF272-214 

Iowa  Power  and  Light  Company  (IPL). 
an  investor-owned  utility,  filed  an 
application  for  refund  in  the  Sul^art  V 
crude  oil  refund  proceedings.  A  ^tiup  of 
States  filed  an  objection  to  IPL's 
application,  daiming  diat  IPL  should  not 
be  eligible  to  receive  a  refund  because 
the  utiUty  itself  was  not  an  hijnred  end- 
user.  The  States  also  claimed  that  IPL 
should  not  be  pennitted  to  act  as  a 
ccmduit  for  die  distribution  of  refund 
benefits  to  its  injured  customers.  The 
DOE  rejected  both  of  the  argmnents, 
finding  diat  IFL  was  not  daiming  a 
refund  for  itself,  but  rather  agreed  to 
pass  diroogh  to  its  customers  the 
benefits  of  any  refund  received.  The 
DOE  also  found  that  the  Stripper  Well 
Setdement  Agreement  pennitted  utilities 
to  receive  a  refund  in  Subpart  V  crude 
oil  proceedings  in  order  to  effect  direct 
restitution  to  their  injured  customers. 
Accordingly,  IPL  was  granted  a  refund 
of  $10,621. 

/.  Clayton  Swinbank.  et  aL.  4/5/88. 
RF272--474aetal. 

The  DOE  issued  a  Dedsion  and  Order 
granting  refunds  from  crude  oil 
overchaige  funds  to  SO  applicants,  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973,  throu^  January  27, 
1981.  Each  applicant  was  an  end-user  of 
the  products  involved  and  was  therefore 
presumed  injured  by  the  alleged  crude 
0)1  overdiatges.  The  sum  of  the  refunds 
granted  in  this  Dedsion  is  $1,282. 

Madison  Gas  &  Electric  Company/ 
Newport  Electric  Corporation/ 
Citizens  Utilities  Company.  4/8/88. 
RF272-224.  KF272-233.  RF272-287 

Madison  Gas  ft  Electric  Company, 
Newport  Electric  Corporation,  and 
Citizens  Utilities  Company  filed 
applications  for  refund  in  the  Subpart  V 
crude  oil  refund  proceedings.  A  group  of 
States  filed  objections  to  the 
applications,  daiming  that  the 
applicants  were  not  eligible  to  receive 
refunds  because  they  were  not  injured 
end-users.  The  States  also  claimed  that 
the  applicants  should  not  be  permitted 
to  act  as  conduits  for  the  distribution  of 
refund  benefits  to  their  injured 
customers.  The  DOE  rejected  both  of  the 
States'  arguments,  finding  diat  the 
applicants  were  not  claiming  a  refund 
for  themselves,  but  radier  agreed  to  pass 
through  to  their  customers  &e  benefits 
of  any  refunds  which  they  would 
receive.  The  DOE  also  found  that  the 
Stripper  Well  Settlement  Agreement 
permitted  utilities  to  receive  refunds  in 
Subpart  V  crude  oil  proceedings  in  order 
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to  effect  direct  restitution  to  their 
injured  customers.  Accordingly,  the 
applicants  were  granted  refunds 
totalling  $27.93a 

Marathon  Petroleum  Company/Bonded 
Oil  Company  Shareholders,  4/5/88. 
RF250-2721 

The  DOE  issued  a  decision  and  Order 
considering  an  Application  for  Refund 
flied  by  the  Bonded  Oil  Company 
Shareholders  from  a  consent  order  fuqd 
made  available  by  Marathon  Petroleum 
Company.  The  Shareholders  were  the 
owners  of  Bonded  Oil  Company  until 
the  firm  was  sold  to  Marathon  in 
January  1975.  Bonded  is  a  reseller  of 
Marathon  products.  The  IX)E  first 
determined  that  the  Shareholders  were 
eligible  for  a  Marathon  refund  only 
during  the  period  prior  to  the  sale  of 
Bonded  to  Marathon.  The  DOE  then 
found  that  since  the  Shareholders  did 
not  prove  injury  they  could  receive  a 
maximum  refund  of  $50,(XX).  based  on 
the  35  percent  presumption  of  injury 
methodology.  The  DOE  determined  that 
the  refund  should  be  issued  to  the 
Shareholders'  Representative.  The 
Shareholders'  Representative  was  made 
responsible  for  notifying  all 
Shareholders  of  the  issuance  of  the 
refund  and  for  submitting  to  the  OHA 
and  to  the  Shareholders  a  plan  for 
disbursing  the  funds  to  the  '  |':' 

Shareholders.  The  total  panted  wU '    !'- 
$50,000  in  principal  and  $7,859  in 
interest. 

Marathon  Petroleum  Co./Bo8tick 

Brothers.  Inc.  Et  Al..  4/4/88.  RF250- 
2407,  et  al. 

Bostick  Brothers.  Inc.  and  three  other 
Rrms  filed  Applications  for  Refund  from 
a  consent  order  fund  made  available  by 
Marathon  Petroleum  Company.  Each  of 
the  applicants  documented  its  purchases 
of  Marathon  product  during  the 
Marathon  consent  order  period.  Each 
elected  to  receive  a  refund  under  the 
injury  presumption  methodology.  The 
DOE  therefore  granted  each  of  the 
applicants  a  refund  of  $5,000  or  35 
percent  of  the  applicant's  allocable 
share,  whichever  was  greater.  The  total 
refunds  granted  in  this  Decision  were 
$28,487  in  principal,  plus  $4,181  in 
accrued  interest. 

Marathon  Petroleum  Company/Pilot  Oil 
Corporation,  4/5/88,  RF250-2743 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Pilot  Oil  Corporation  in 
connection  with  a  consent  order  fund 
made  available  by  Marathon  Petroleum 
Company.  Pilot,  a  reseller  of  Marathon 
motor  gasline  and  middle  distillates, 
indicated  that  50  percent  of  its  stock 
owned  by  Marathon  during  the  refund 


period.  In  considering  the  Pilot 
application,  the  DOE  found  that  Pilot 
failed  to  establish  that  it  was  injured  as 
a  result  of  its  Marathon  purchases.  The 
DOE  noted  that  Pilot  had  not  shown  that 
it  had  banks  of  unrecouped  costs 
throughout  the  refund  period.  The  DOE 
also  found  that  Pilot's  allegation  that 
during  the  refund  period  it  did  not 
achieve  its  May  15. 1973  profit  margin 
was  not  sufficient  to  estaUish  that  it 
was  injured,  llie  DOE  further 
determined  that  since  SO  percent  of  Pilot 
stock  wae  owned  by  Marathon,  there 
was  no  basis  for  adopting  any 
presumiKlion  ofinfury  with  respect  to 
Pilot's  Marathon  purchases. 
Accordingly.  Pilot's  refund  application 
was  denied. 

Marine  Petroleum  Company  and  Mars 
Oil  Company/Fred  Nixon  Service 
Station.  4/8/88,  RF257-7 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
Tiled  by  Fred  Nixon  Service  Station  from 
a  consent  order  fund  made  available  by 
Marine  Petroleum  Company  and  Mars 
Oil  Company.  As  a  reseller-retailer 
applying  for  a  small  claims  refund. 
Nixon  was  presumed  to  have  been 
injured.  The  DOE  concluded  that  the 
firm  should  receive  a  refund  of  $491. 
representing  $283  in  principal  and  $208 
in  interest. 

Pacific  Gas  &  Electric  Company, 
Southern  California  Edison 
Company,  Cooperative  Power,  Et 
Al.,  4/8/88.  RS272-2877,  RS272-282. 
RS272-283,  et  al. 
A  group  of  30  states  and  territories 
(States)  filed  Applications  for  Stay  of 
Disbursement  of  crude  oil  refunds 
previously  approved  for  two  utilities: 
Pacific  Gas  &  Electric  Company  (PG&E) 
and  Southern  California  Edison 
Company  (Edison).  In  denying  these 
applications,  the  DOE  found  Uiat  no 
irreparable  injury  would  occur  if  refunds 
are  disbursed  to  the  large,  solvent  public 
utilities.  The  States  also  Filed 
Applications  for  Stay  of  Decisions  in  a 
group  of  undecided  Applications  for 
Refund  flled  by  47  other  utilities  in  the 
Crude  Oil  Subpart  V  Proceeding.  The 
States  grounded  these  Apphcations  for 
Stay  on  the  fact  that  they  had  appealed 
DOE'S  decision  concerning  PG&E  and 
Edison  to  the  United  States  District 
Court  for  the  District  of  Kansas, 
claiming  that  these  decisions  violate  the 
Stripper  Well  Settlement  Agreement 
approved  by  that  court.  The  DOE 
determined  that  the  Applications  for 
Stay  did  not  meet  the  criteria  upon 
which  approval  of  applications  for  stay 
may  be  granted.  Nevertheless,  to  assure 
orderiy  processing  of  refund  claims  and 


in  the  interest  of  comity,  the  DOE 
determined  that  it  would  refrain  from 
disbursing  refunds  to  the  utilities 
identified  by  the  States  in  their 
Applications  for  Stay,  pending  a  judicial 
determination  by  the  Kansas  District 
Court  on  the  States'  appeal. 

Pittsburgh  Press  Company,  et  al..  4/6/ 
88,  RF272-6113,  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  five  applicants, 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19, 1973,  through  January 
27, 1981.  Each  applicant  was  an  end-user 
of  the  products  involved  and  was 
therefore  presumed  injured  by  the 
alleged  crude  oil  overcharges.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$1,603. 

Pyrofax  Gas  Corporation /The  Disston 
Company,  4/7/88,  RF277-12 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  The  Disston  Company  from  a 
settlement  fund  received  from  Pyrofax 
Gas  Corporation.  As  an  identified  end- 
user  of  Pyrofax  product,  Disston  was 
presumed  to  have  been  injured  and 
elected  to  accept  the  ERA  audit  file 
share  of  the  consent  order  funds,  the 
firm  was  granted  a  refund  of  $1,134, 
representing  8812  in  principal  and  $522 
in  interest. 

R.  Paul  Johnson,  et  al..  4/7/88,  RF272- 
5731,  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overehaige  funds  to  47  applicants,  based 
on  their  respective  purehases  of  refined 
petroleum  products  during  the  period 
August  19. 1973,  through  January  27. 
1981.  Each  applicant  was  an  end-user  of 
the  products  involved  and  was  therefore 
presumed  injured  by  the  alleged  crude 
oil  overcharges.  The  sum  of  the  refunds 
granted  in  this  Decision  is  $086. 

Service  America  Corp.,  et  al.,  4/8/88. 
RF272-6122.  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  50  applicants,  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973  through  January  27, 
1981.  Each  applicant  was  an  end-user  of 
the  products  involved  and  was  therefore 
presumed  injured  %  the  aiieged  crude 
oil  overcharges.  The  sum  of  ^e  refunds 
granted  in  this  Decision  is  $3,266. 

Standard  Oil  Co.  flndianaJ/Texas.  et  aL 
4/6/88.  R(^l-420.  et  al. 

The  DOE  issued  a  Decision  and  Order 
approving  the  second-stage  refund 
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application*  djMl  motions  for 
modirication  med  by.  the  State  of  Texas. 
Texas  proposal  to  spend  all  of  its 
second-stage  nonies  to  fund  three     . 
programs.  Thejfirst  program  funds  the 
purchase  of  rneshare  vans,  as  well  as 
tools  necessary  to  provide  tune-ups  and 
other  mainterj^ce  for  those  vans,  llie 
second  prografi  would  provide  matching 
funds  for  rural!  Itransit  operators.  The 
fmal  programjWould  replace  or  retime 
some  5.200  tr^fiic  li^t  si^ials  during  a 
four-year  perlqd.  The  DOE  found  that 
these  projects  Would  reduce  motorists' 
consumption  pjf  motor  gasoline,  thereby 
providing. indtlect  restitution  to  injured 
consumers  of  li^fined  petroleum 
products.  AcQQrdingly,  the  motions  for 
modification  ^ere  approved  and  Texas 
was  granted  ai  additional  refund  of 
$5,979,934,  re^seoting  $4,496,153  in 
principal  plu8|  $1,481,781  in  interest. 

Tuckahoe  Gatdens  Senricenter.  4/7/88, 
RF272-lim 

The  DOE  is  sjued  a  Decision  and  Order 
denying  Tuckalioe  Gardens 
Servicenter's  l^pplication  for  Refund 
from  crude  oij  pvercharge  funds. 
Tuckahoe  wa^ia  gasoline  retailer  during 
the  period  AiWst  IS,  1973  through 
fanuary  27,  I9|l.  Because  Tuckahoe  did 
not  demonstrate  that  it  was  injured  due 
to  the  crude  op)  overcharges,  it  was 
ineligible  for  iijcurde  oil  refund. 

Village  of  Waibach.  et  ai.  4/7/88. 
RF272-SBQS.  et  al. 

The  DOE  isaied  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  11  applicants,  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1971  through  January  27, 
1981.  Each  applicant  was  an  end-user  of 
the  products  Involved  and  was  therefore 
presumed  inji^^d  by  the  alleged  crude 
oil  overcharge >.  The  sum  of  ^e  refunds 
granted  in  thip  Decision  is  $917. 

Watson  Hansel  al..  4/6/88,  RF272- 
6344.  etcH, 

The  DOE  isjakied  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  ftaids  to  50  applicants  based 
on  their  respective  purdiases  of  refined, 
petroleum  products  during  the  period 
August  19, 1978.  through  January  27, 
1981.  Each  applicant  was  an  end-user  of 
the  products  ^volved  and  was  therefore 
presumed  injured  by  the  alleged  crude 
oil  overcharge.  The  sum  of  the  refunds 
granted  in  thi^>  Decision  is  $1,220. 

Dismissals 

The  followi 
dismissed: 


I  submissions  were 


4^0. 


NanteQndCoi 

Defense  Fuel  S^bply  Center,  RF261-ia 


Department  of  Interior/Navajo.  HBEr4)083.  '  - 

Economic  Regulatory  Admin./GHR  Energy 
Corp..  KEG-0014. 

Florida  Rock  Industries,  RD272-167. 

Kathleen  Dunkerly,  RFZTZ^mz. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  1E^234, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington.  DC  20S85, 
Monday  through  Friday,  between  die 
hours  of  14)0  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  A4anagemenL-  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
)une  9, 1968. 
Richard  W.  OugMt 

Acting  Director,  Office  of  Hearings  and 
Appeals. 
(FR  Doc.  89-13681  Filed  6-16-88: 8:45  am] 

MLUNO  CODE  SMS-OI-H 


Issuance  of  Proposed  Decision  and 
Order;  Period  of  May  2  Througli  May 
13,1988 

During  the  period  of  May  2  through 
May  13. 1988,  the  proposed  decision  and 
order  sununarized  below  was  issued  by 
the  office  of  Hearings  and  Appeals  of 
the  Department  of  E^eigy  with  regard  to 
an  application  and  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  Hnal 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  wdio  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

-    Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  availab^  in  the  - 
Public  Reference  Room  of  the  Office  of 


Hearings  and  Appeals.  Room  lE-234. 

Forrestal  Building.  1000  Independence 

Avenue.  SW.,  Washington.  DC  20585. 

Monday  through  Friday,  between  the 

hours  of  1.-00  p.m.  and  5:00  p.m.,  except 

Federal  holidays. 

Ridiatd  W.  Dugan. 

Acting  Director,  Office  of  Hearings  and 

Appeals. 

June  9. 1968. 

Bock  Oil  Company,  Hagentown, 

Maryland:  KEE-C16S.  Reporting 

Requirements 

Bock  Oil  Company  filed  an 
Application  for  Exception  bom  the 
provisions  of  filing  Form  EIA-782B.  The 
Exception  request,  if  granted.,  would 
permit  Bock  Oi)  Company  to  be  exempt 
from  filing  Fonn  EIA-782B,  On  May  10, 
1988,  the  Department  of  Energy  issued  a 
Proposed  Decision  and  Order  which 
determined  that  the  exception  request 
be  denied. 

[FR  Doc.  88-13662  Filed  8-16-88: 8:45  am] 
aaiJNQ  COOK  tits  si  m 


Implenientatlon  of  Special  Refund 
Procedures 

AOENCY:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTKMl:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $715,420.48  (plus 
accrued  interest)  obtained  from  MCO 
Holdings,  Inc.  and  its  wholly  owned 
subsidiary,  MGPC,  Inc.,  formerly 
McCulloch  Gas  Processing  Corporation. 
The  funds  will  be  distributed  in 
accordance  with  DOE's  special  refund 
procedures  pursuant  to  10  CFR  Part  205, 
Subpart  V. 

DATS  AND  ADOIWSS:  Comments  must  be 
filed  in  duplicate  by  July  18, 1988  and 
should  be  addressed  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585.  All 
comments  should  display  conspicuously 
a  reference  to  Case  Number  KEF-0108. 

FOR  niRTNCR  tNTORMATKNI  CONTACT: 
Richard  W.  Dugan.  Associate  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  588-2860. 
SUPPLIMCNTANV  INTORiMATKNi:  In 
accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  notice  is 
hereby  given  of  the  issuance  of  the 
Propos^  Decision  and  Order  set  out 
below.  10  CFR  205.282(b).  The  Proposed 


Decision  and  Order  sets  forth  th« 
procedures  that  the  DOE  has  tentatively 
formulated  to  distribute  monies 
obtained  from  M(X)  Hddings.  In&  and 
its  wholly  owned  subsidiary.  MQ'C 
Inc.,  formerly  McCullocb  Gas  Processing 
Corporation.  The  firm  remitted  monies 
to  the  DOE  to  settle  possible  pricing 
violations  with  respect  to  its  sale  of 
natural  gas  liquids  and  natural  gas 
liquid  products.  The  firm's  payment  is 
being  held  in  an  interest-bearing  escrow 
account  pending  distribution  by  the 
DOE. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received 
will  be  available  for  public  inspection 
between  the  hours  of  1:00  p.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
federal  holidays,  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals,  located  in  Room  lE-234. 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585. 

Dated:  June  8. 1988.  | 

Richard  W.  IX«aB. 

Acting  Director.  Office  of  Hearings  and 

Appeals. 

)une&196& 

Proposed  Decision  and  Oidar  of  the 
Department  of  Enwgy 

Special  Refund  Procedures 

Name  of  Firm: 

MCO  Holdings,  Inc. 

MGPC.  Inc. 
Date  of  Filing:  March  25, 1968 
Case  Number  KEF-0108 

In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE).  10  CFR  Part  205,  Subpart  V.  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings 
and  Appeals  (OHA)  on  March  25. 1968. 
In  the  Petition,  the  ERA  requests  that  the 
OHA  formulate  and  implement 
procedures  for  the  distributimi  of  funds 
received  pursuant  to  a  consent  order 
between  the  DOE  and  MCO  Holdings, 
Inc..  and  its  wholly  owned  subsidiary 
MGPC  Inc..  formerly  McCuUoch  Gas 
Processing  Corporation  (collectively 
referred  to  hereinafter  as  MGPC). 


I.  Backgroond 

MGPC  was  a  reHner  and  natural  gas 
processor  which  produced  and  sold 
natural  gas  liquiih  (NGLs),  natural  gas 
liquid  products  (NGLPk),  and  crude  (ril 
condensate.  On  the  basis  of  an  audit  of 
the  firm's  pricing  practices,  the  ERA 
alleged  that  MGPC  overcharged  its 
customers  in  sales  of  NGL«,  NGLPs,  and 
crude  oil  condensate. 

Subsequently,  the  DOE  and  MGPC 
entered  into  a  consent  order  which 
settled  all  issues  pertaining  to  MGPC's 
operations  during  the  period  January  1. 
1973  through  January  28, 1961  (the 
consent  order  period).  Under  the  terms 
of  the  consent  order.  MGPC  remitted 
$715,420.48  to  the  DOE  for  distribution 
through  Subpart  V.  These  funds  are 
being  held  in  an  interest-bearing  escrow 
account  maintained  by  the  Department 
of  the  Treasury  pending  a  determination 
regarding  their  proper  distribution. 

II.  Jurisdiction 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
Office  of  Hearings  and  Appeals  may 
formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  a 
result  of  an  enfmcement  proceeding.  10 
CFR  Part  205.  Subpart  V.  It  is  the  DOB 
policy  to  use  the  Subpart  V  process  to 
distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  Office  of  Hearings  and 
Appeals  to  fashion  procedures  to 
distribute  refiuids  obtained  as  part  of 
settlement  agreements,  see  Office  of 
Enforcement.  9  DOE  \  82,553  (1982); 
Office  of  Enforcement.  8  DOE  \  82,597 
(1981)  [Vickers).  After  reviewing  the 
record  in  the  present  case,  we  have 
concluded  that  a  Subpart  V  proceeding 
is  an  appropriate  mechanism  for 
distributing  the  settlement  fund.  We 
therefore  propose  to  grant  the  ERA'S 
petition  and  assume  jurisdiction  over 
the  MGPC  consent  order  fund.  This 
Proposed  Decision  and  Order  sets  forth 
the  OHA's  tentative  plan  to  distribute 
these  funds. 

III.  Proposed  Refund  Procedures 

A.  Consent  Order  Fund.  The  consent 
order  fund  will  be  distributed  to 
customers  of  MGPC  who  were  adversely 
affected  by  the  firm's  alleged 
overcharges.  While  the  consent  order 
states  that  it  settles,  inter  alia,  an 
enforcement  proceeding  involving 
MGPCs  sales  of  crude  oil  condensate, 
for  the  fdllowing  reasons  we  propose 
that  the  entire  consent  order  amount  be 
made  available  for  distribution  to 
eligible  MGPC  NGL  and  NGLP 
purchasers.  In  the  crude  oil  proceeding, 
a  Remedial  Order  was  issued  to  MGPC 


on  February  16. 1983  in  which  the  DOE 
found  that  the  firm  overcharged  its 
customers  by  $124.310 Jl  in  sales  of 
crude  ofl  condensate.'  See  MGPC.  lac 
10  DOE  1 83.021  at  86,211  (1983). 
However,  that  Remedial  Order  was 
appealed  to  the  Federal  Energy 
Regulatory  Coinmission.  which  vacated 
the  Remedial  Order  and  remanded  the 
case  to  the  OHA  for  further 
consideration.  See  MGPC.  Inc..  32  FERC 
1 61.443  (1965).  During  the  period       « , 
subsequent  to  the  remand  and  prior  to 
the  finalization  of  the  consent  order,  no 
further  action  was  taken  by  either  party 
in  that  proceeding.  Although  the  consent 
order  does  not  state  how  the  settlement 
amount  was  arrived  at.  according  to  the 
ERA,  MGPCs  alleged  violations  in  sales 
of  cruide  oil  condensate  were  not  taken 
into  consideration  in  the  negotiation  of 
that  amount  See  Memorandum  of  April 
12, 1968  telephone  conversation  between 
Jeffrey  Whieldon,  ERA  staff'  attorney, 
and  Chris  Ashley.  OHA  staff  analyst. 
Therefore  despite  the  fact  that  the 
remanded  cruide  oil  proceeding,  Case 
No.  KCX-«)05.  was  resolved  by  the 
consent  order,  the  consent  order  amount 
is  based  solely  upon  MGPC's  alleged 
violations  in  sales  of  NGLs  and  NGLPs. 
We  dioefore  propose  to  make  the  entire 
consent  order  fund  availaUe  to  eligible 
MGPC  NGL  and  NGLP  purchasers.' 

B.  Eligibility  for  Refunds.  We  propose 
to  accept  refund  applications  from 
purchasers  of  MGPC  NGLs  and  NGLPs 
who  can  show  that  they  were  injured  as 
a  result  of  MGPCs  pricing  practices. 
The  Appendix  to  this  Proposed  Decision 
lists  the  firms  who  were  identified  in  the 
ERA  audit  file  as  purchasers  of  MGPC 
NGLs  and  NGLPft  during  the  period 
August  1973  through  March  1975  (the 
audit  period).  Based  upon  this  audit 
information,  we  expect  that  most 
eligible  refund  claimants  will  be 
resellers  (including  retailers  and 
refiners)  of  MGPC  NGLs  and  NGLPs. 
However,  because  the  audit  file  does  not 
contain  an  exhaustive  list  of  all  of 
MGPC's  transactions  and  because  the 
consent  order  period  is  much  longer 
than  the  audit  period,  we  will  accept 
refund  applications  from  any  MGPC 
customer,  including  end-users  (ultimate 


'  Crude  oil  cofidensate.  s  group  of  heavy 
hydrocarbont  aeparable  from  a  wel  natural  Rat 
Itream.  wai  Irealed  as  crude  oil  under  the  DOE 
price  regulalioiu.  See  Rulihg  1975-18.  2  Fed.  Energy 
Guidelines  1 16.058  at  16.657 

*  We  are  sending  a  copy  of  (his  Proposed 
Decision  to  Black  Hills  Oil  Marketers  (Black  Hills), 
one  of  the  two  rirms  identified  in  the  ERA  audit  file 
as  a  purchaser  of  MGPC  condensate.  We  have  been 
unable  to  locate  a  currenl  address  for  the  other 
identified  condensate  purchaser.  Wealcrn  Cnide  Oil 
company  These  firms  may  submit  commania  within 
the  time  limit  set  forth  in  Part  V  infro. 
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consumers)  fbd  regulated  entities,  who 
can  show  th^i  it  was  in|ured  as  a  result 
of  MGPC's  pacing  practices. 

In  order  to  be  eligible  for  a  refund, 
each  claimaet  will  be  required  to  submit 
a  monthly  sanedule  of  its  purchases  of 
MGPC  NGIi  knd  NCLPs  during  the 
period  June  il,  1973  through  the  relevant 
decontrol  daite  for  each  product.  >  If  the 
product  wasliot  purchased  directly  from 
MGPC.  the  qaimant  must  explain  why  it 
believes  that  Hie  product  origtBated  with 
MGPC.  f 

In  additioBj  a  reseller  claimant  extie|A 
a  firm  that  uws  one  of  the  prestunptions ' 
of  hiinry  set  ^rth  below,  «dU  be 
required  to  meke  a  detailed  showing 
that  it  was  iif  lured  by  the  alk^ed 
overcharges!  This  showing  will 
generally  consist  of  two  distinct 
elements.  Fi^it.  the  claimant  will  be 
required  to  show  that  it  maintained 
"banks"  of  unrecouped  increased 
product  costal  in  excess  of  the  refund 
claimed.  Second,  because  a  showing  of 
banks  alone  j^  not  sufficient  to  establish 
injury,  the  claimant  must  provide 
evidence  that,  market  conditions 
precluded  it  nom  increasing  its  prices  to 
pass  througii||he  additional  costs 
associated  4t^fth  the  alleged  oyerchnges. 
See  Nationa\f{elium  Coip./AlkuUic 
Richfield  Co|,|  11  DOE  \  86.257  (1984), 
afTd  sub  noiiiif  Atlantic  Richfield  Co.  v. 
DOE.  618  F.  Slipp.  1199  (a  Del.  1985). 
Such  a  ^(towijig  could  consist  of  a 
demons^tiiiii  that  the  firm  suffered  a 
competi^ve  |l|sadvantage  as  a  result  of 
its  purchase^  from  MGPC.  Id. 

1.  Eitdj^uaets.  As  in  many  other  refund 
proceedings,  we  propose  to  adopt  the 
presumption  tiat  end-users  or  ultimate 
consumers  of  iMGPC  NGLs  and  NGLPs 
whose  businfeisses  are  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overAJiai^es  covered  by  the 
consent  ordcat  Unlike  regulated  firms  in 
the  petroleum'  industry,  members  of  this 
group  were  generally  not  subject  to  price 
controls  during  the  audit  period,  and 
were  hot  required  to  keep  records  which 
justified  seUftg  price  increases  by 
references  tci  cost  increases. 
Consequently;  analysis  of  the  impact  of 
the  alleged  o|\^rcharges  on  the  final 
prices  of  goods  and  services  produced 
by  members  |c  f  this  group  would  be 


I 


■  Applicants  (M  only  eligible  io  receive 'refunds 
based  upon  NGlja  and  NGLPs  purchased  during  the 
period  in  which  »»ch  product  was  subject  to  Federal 
price  conlruls.  Thrrefore,  an  applicant  will  not  be 
eligible  to  receiwe  a  refund  baswl  upon  butane  and 
natural  gasolineipurchased  after  DeceitA>er  31. 197A 
or  ethane  purchawd  after  March  31. 1974.  See  Gulf 
Oil  Corp./E.I.  du  Pont  de  Nemours.  14  DOEf  8S.027 
(1960).  In  addilioa  although  the  consent  order 
period  begins  Jantiary  1. 1973,  the  relevant  period 
for  the  determinslion  of  refunds  begins  June  13. 
1973.  the  effectiula  dale  of  the  Cost  of  Uvii^  Council 
Freeze  Reg-jiaticna.  38  PR  15788  (June  IS.  1973). 


beyond  the  scope  of  a  special  refund 
proceeding.  See  Office  of  Enforcement. 
10  DOE  1 85.072  (1983).  We  tber^ore 
propose  that  end^users  of  MGPC  NGLs 
and  NGLPs  need  only  document  their 
purchase  volumes  from  MC^C  during 
the  regulatory  period  to  make  a 
sufficient  showing  that  they  were 
injured  by  the  alleged  overchaiges. 

2.  Regulated  Firms.  We  fur^r 
propose  that,  in  order  to  receive  a  fiill 
volumetric  refund,  a  claimant  whose 
prices  for  goods  and  services  are 
regulated  by  a  government  agency,  e.g., 
a  public  utility,  or  by  the  terms  of  a 
cooperative  agreement,  heeds  only  to 
submit  documentation  of  purchase 
volumes  used  by  itself,  or  in  the  case  of 
a  cooperative,  sold  to  its  members. 
However,  a  regulated  firin  or 

.  cooperative  will  also  be  required  to 
certify  that  it  will  pass  any  refund 
received  through  to  its  customers  or 
mehiber-customers,  provide  us  vdth  a 
full  explanation  of  how  it  plans  to   ' 
accomplish  the  restitution,  and  Certify 
that  it  will  notify  the  appropriate' 
regulatory  body  or  membership  group  of 
its  receipt  of  the  refund.  See  Marathon 
Petroleum  Co.,  14  DOEf  85.269  at  88,515 
[19my;  Office  of  Special  Counsel.  29 
DOE  1 82,538  a\  85.203  (1982).  this  latter 
requirement  is  based  upon  the 
presumption  that,  with  respect  to  a 
r|egulated  firm,  any  overcharges  would 
have  been  routinely  passed  through  to 
its  customers  through  the  operation  of 
automatic  adjustment  mechanisms. 
Similarly,  any  refund  received  would  be 
passed  through  to  its  customers.  With 
respect  to  a  cooperative,  in  general,  the 
cooperative  agreements  which  control 
prices  would  ensure  that  the  alleged 
overcharges  and  similarly,  refunds 
would  be  passed  through  to  its  member- 
customers.  Accordingly,  these  firms  will 
not  be  required  to  make  a  detailed 
demonstration  of  injury. 

3.  Applicants  Seeking  Refunds  of 
$5,000  or  Less.  We  propose  to  adopt  a 
presumption  that  a  firm  who  resold 
MGPC  NGLs  and  NGLPs  and  requests  a 
refund  of  $5,000  or  less  was  injured  by 
the  alleged  overcharges.  Making  a 
detailed  showing  of  injury  may  be  too 
complicated  and  burdensome  for 
resellers  who  purchased  relatively  small 
amounts  of  product  bom  MGPC.  For 
example,  such  firms  may  have  limited 
-accounting  and  data-retrieval 
capabilities  and  therefore  may  be 
unable  to  produce  the  records  necessary 
to  prove  the  existence  Of  banked  costs, 
or  that  they  did  not  pass  through  the 
alleged  overcharges  to  their  own 
customers.  We  also  are  concerned  that 
the  cost  to  the  applicant  and  to  the 
government  of  compiling  and  analyzing 


information  sufficient  to  make  a  detailed 
showing  of  injury  not  exceed  the  amount 
of  the  refund  to  be  gained.  Therefore, 
any  reseller  claiming  a  refund  of  $5,000 
or  less  neeed  only  document  its 
purchase  volumes  in  order  to  be  eligible 
to  receive  a  refund. 

4.  Medium^Range  Claimants.  In  lieu  of 
making  a  detailed  showing  of  injury,  a 
reseller  claimant  whose  allocable  share 
of  the  consent  order  fhnd  exceeds  $5,000 
may  elect  to  receive  as  its  refimd  the 
laiger  of  $5,000  or  60  percent  of  its 
allocable  share  up  to  $sa000;  The  use  of 
this  presumption  reflects  our  conviction 
that  these  claimants  were  likely  to  have 
experienced  some  injury  as  a  result  of 
the  alleged  overcharges.  Previously,  we 
have  determined  that  a  60  percent 
presumption  for  medium-range 
purchasers  of  NGLs  and  NGLPs 
accurately  reflected  the  amount  of  their 
injury  as  a  result  of  those  purchases.  See 
Sauvage.  Gas  Co..  Inc..  17  DOE  1 85,304 
(1988):  Suburban  Propane  Gas  Corp..  16 
DOE  \  85,382  (1987).  For  the  reasons  set 
forth  in  those  Decisions,  we  propose  to 
estaiblish  a  60  percent  presumptive  level 
of  injury  for  medium-range  claimants  in 
this  proceeding.  Consequently,  a 
claimant  in  this  group  will  only  be 
required  to  provide  documentation  of  its 
purchase  volumes  of  MGPC  NGLs  and 
NGLPs  in  order  to  be  eligible  to  receive 

a  refund  of  60  percent  of  its  total 
volumetric  share. 

5.  Spot  Purchasers.  We  also  propose 
to  adopt  the  rebuttable  presumption  that 
resellers  which  made  only  spot 
purchases  of  MGPC  products,  even 
those  claiming  refunds  below  the  small 
claims  threshold,  were  not  injured  by 
the  alleged  overcharges.  Spot 
purchasers  tend  to  have  considerable 
discretion  in  where  and  when  to  make 
purchases  and  therefore  would  not  have 
made  spot  purchases  of  MGPC  product 
at  increased  prices  unless  they  were 
able  to  pass  through  the  full  amount  of 
the  overcharges  to  their  own  cuttooMit. 
See  Vickers.  8  DOE  at  898.396-7. 
Accordingly,  any  spot  purchaser 
claimant  must  submit  evidence  to  i 
the  spot  purchaser  presumption  and 
establish  the  extent  to  which  it  was 
injured  by  the  spot  purchase(s).* 


*  In  prior  proceeiJHngs.  we  have  slated  that 
refunds  will  be  approved  for  spot  purchasan  «*Im 
demonstrate  that  (i)  they  made  the  spot  purdiaaas 
for  the  purpose  of  ensuring  a  supply  for  Ihalr  baaa 
period  customers  rather  than  in  antidpalio*  af 
financial  advantage  as  a  result  of  those  purdiMMI 
and  (ii)  they  were  forced  by  market  conditioaa  Is 
resell  the  product  at  a  loss  that  was  not 
subsequently  recouped.  See  Quaker  Slate  Oil 
Refining  Cotp./Certified  Gasoline  Co..  14  DOS 
1 85.465  (1866). 
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C  Calculation  of  Refund  Amouats. 
We  propose  to  use  a  volumetric  method 
to  apportion  the  MGPC  escrow  account 
This  method  is  based  upon  the 
presumption  that  the  alleged 
overcharges  were  spread  equally  over 
all  gallons  of  NGLs  and  NGLPs  sold  by 
MGPC  during  the  regulatory  period.  Use 
of  this  presumption  promotes  efficiency, 
both  for  the  applicants  preparing  claims 
and  for  the  agency,  and,  in  the  absence 
of  better  informatioii,  it  is  reasonable 
because  the  130R  price  regulations 
generally  require  a  regulated  fiim  to 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices.* 

Under  the  volumetric  approach,  a 
claimant  will  be  eligible  to  receive  a 
refund  equal  to  the  number  of  gallmis  of 
MGPC  NGU  and  NGLPs  that  it 
purchased  during  the  period  [une  13, 
1973  throu^  the  appropriate  date  of 
decontrol  of  each  product  multiplied  by 
$0iI0I33,  the  per  gallon  volumetric 
refund  amount  for  this  proceeding.  We 
derived  this  figure  by  (fividing  the 
$715,420.48  received  from  MGPC  by  the 
total  volume  of  NGLs  and  NGLPs  sold 
by  the  firm  during  the  regulatory 
period.*  fai  additian,  a  portion  of  the 
interest  which  has  accrued  on  the 
consent  order  fond  since  its  remittance 
to  the  DOB  will  be  added  to  the  refund 
of  each  succcsaftil  datmant  in 
proportion  to  the  size  of  its  refimd. 

As  in  previoiis  cases,  we  propose  to 
establish  a  mmimum  amount  of  $15  for 
refund  claims.  We  have  found  through 
our  e^qperimoe  in  prior  r^nnd  cases  that 
the  cost  of  processing  claims  (rf$15  or 
less  outwdghs  the  benefits  of  lestitntion 
in  those  situations.  See  Uban  Oil  Co^  9 
DOE  1 82,541  at  85,225  (1982). 

IV.  Distribution  (^  Funds  Remaining 
after  Consideration  of  All  Refuitd 
Applications 

We  propose  that  any  funds  that 
remain  after  all  refund  applications  have 
been  decided  be  distributed  in 
accordance  with  the  provisimis  of  the 
Petroleum  Overdiarge  and  Distribution 
Act  of  1906  (PCNffiA),  15  U.S.C.A. 


*  Becauae  wc  icaHte  liMt  the  impact  on  an 
individMl  daiMHl  May  have  bam  pMlar  tea  ita 
full  vohMMalric  ahan.  f  riawiant  aMjr  aahnit 
evidenca  detailmg  the  spacific  ovecdiama  that  it 
allegedly  moiiTad  in  order  to  Im  eligible  for  a  laiger 
TthmA.  See  SlondonI  Oil  Co./Army  and  Air  Force 
Exchange  Service.  12  DOE  1 85.015  (1964). 

*  Based  upon  the  infofmatioii  rmmtmm^  in  tbe 
MGPC  awfit  file,  we  eatiaate  that  the  film  aold 
approxinately  S3B  milHan  salloM  of  NCLa  and 
NGLPt  in  the  period  during  which  each  of  thoae 
producta  Mraa  oonirolled.  Wo  airived  at  tUa 
eatimale  by  extrapoiatiag  detailed  aalea  volume 
information  compiled  by  the  ERA  Airii^  its  audil  of 
MGPC  According  to  MGPC  MCPCs  sales  vt^mea 
during  the  audit  period  are  representative  of  the 
firm's  sales  volume  Ihraughout  the  aiitite  oonseni 
order  period. 


SS  4501-4507.  PQDRA  requkes  that  the 
Secretary  of  Energy  determine  annually 
the  amount  of  oil  oveidiaise  funds  that 
will  not  be  required  to  refund  SKMiiea  to 
injured  parties  in  Subpart  V  pioceadiiigs 
and  make  those  funds  available  to  stale 
governments  for  use  in  four  energy 
conservation  programs.  PCX)RA  f  4502 
(c)  and  (d).  The  Secretary  has  delegated 
these  responsibilities  to  the  OHA,  and 
any  funds  in  the  MGPC  consent  <wder 
escrow  account  that  the  OHA 
determines  will  not  be  needed  to  effect 
direct  restitution  to  iniured  MGPC 
customers  will  be  distributed  in 
accordance  with  the  provisions  of 
PODRA. 

V.  ApplicatimK  For  Refund 

AppUcations  for  Refund  should  not  be 
filed  at  this  time.  Detailed  procedures 
for  filing  Applications  will  be  provided 
in  a  final  Decision  and  Order.  Before 
distributing  any  oi  the  fiinds  received 
pursuant  to  the  MCS'C  consent  order,  we 
intend  to  publicize  the  distribution 
process  in  order  to  solicit  comments  on 
ail  aspects  of  the  foregoing  Pri^NMed 
Decision  and  Order  from  interested 
parties.  All  comments  must  be  filed 
within  30  days  of  the  p«d»licatian  of  dds 
Proposed  Decision  in  the  Federal 
Re^ster. 
It  is  TherefiMe  Ordered  That: 
The  consent  order  fimd  remitted  to  the 
Department  of  Energy  by  MOO 
Holdings,  inc.  and  MGPC  inc.  pursuant 
to  Consent  Order  No.  BSlVOOfRO. 
efEective  Septenriier  11, 1960,  will  be 
distributed  in  acoordanoe  with  the 
foregoing  Decision. 

Appemttx— Identified  Purchasers  of 
MGPC  NGLs  and  NGLFk 

Arrow  Gas 

Atlantic  Ridifield  Co. 

Black  HiUs  OU  Mariceters 

Butane  Power  &  Eqidpment 

California  Liquid  Gas  Corp.  (Cal  Gas) 

Continmtal  OO  Co. 

Farmers  Union  Central  Exchange.  Ina 

Fuel  Distributors 

Hidogas.Ltd. 

Kasberg  Butane 

McPherson  Propane 

Murphy  Oil  Co. 

Montana-Dakota  Utilities  Co. 

Petrolane 

Ram  Gas 

Richards  Butane 

Shefidm  Propane 

Wanda  Petroleum  Co. 

Western  Crude  Oil  Company 

|FR  Doc.  8S-13aB4  Filed  S-lfr-aSi  8c4S  am] 


ENVmONMENTAL  PROTECTION 
AGENCY 

lER  mt  tim-n 


«fEPA 


Jumabi9$i 

Availability  of  EPA  oonunents 
pwpaied  May  30, 1986  through  Jims  $, 
1968  pursuant  to  the  Environmental  -■' 
Review  Process  (BRP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  Nattonal  Bnvtronnental 
Poliqr  Act  as  aoMndsd.  Requests  for 
copies  of  EPA  coBmants  cm  be  <&rected 
to  the  Office  of  Federal  Activities  at 
(202)  382-6074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (BISs)  was  published  in 
Fedsnl  Ra^ster.  dated  April  22. 1966  (53 
FR 13318). 

Draft  EISs 

BRP  No.  D-APS-Le6121-<^  Rating 
EC2.  Mount  Hood  National  Forest,  Land 
and  ResoutOB  Management  Plan, 
InqilenMntatiaa.  dacfcrnnas.  Hood 
River,  leflerson,  Marion.  Moltnonah. 
and  Wasco  Comities,  OR. 

Summary:  EPA's  major  concern  with 
this  document  is  that  the  level  of  detail 
and  commitment  for  water  quality 
monitoring  and  feedback  medianisnis 
are  not  ixnnmensnrate  with  the 
sensitivity  of  die  resonrbes. 

ERPNo.  D-COE-F3ei54-OH.  Rating 
EC2,  Swan  Creek  Local  Flood  ftotection 
Project,  Implementation.  Heatfierdale- 
Lemond  Drive  Area,  Lucus  County,  OH. 

Summary:  EPA  has  concerns 
regarding  the  lack  of  information  on  the 
existing  environmental  conditions,  the 
adverse  impacts  associated  with  the 
project,  and  mitigation  of  the  adverse 
impacts.  Additional  information  such  as 
structural  and  non-stnu:tural 
alternatives,  water  quality,  and  the 
biological  characteristics  of  the 
proposed  project  area  should  be 
provided  in  the  final  EIS  and  then  be 
used  in  the  selection  of  an  alternative.  If 
adverse  impacts  cannot  be  avoided, 
then  mitigation  shotild  be  included  as 
part  of  the  project  plan. 

ERPNo.  D-FHW-D4071S-VA,  Ratfaig 
BC2.  U.S.  288  Construction,  U.S.  360/ 
Hull  Street  to  1-61  Fnndh«.  sections  10 
and  404  and  Coast  Guard  Permits. 
Chesterfield.  Henrico.  Gooddand.  and 
Powhatan  Counties.  VA. 

Summary:  EPA  has  concerns 
regarding  die  consistency  of  die  western 
alternatives  with  local  land  use  plans 
and  the  secondary  impacts  that  may 
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result  bom  Ui#se  altenutivm. 
Altentative  a  lUie  entem  alignment)  is 
the  shortest,  ^ost  direct  altonative  and 
is  consistent  Mrith  local  land  use  plans.  It 
would  also  have  the  fewest  impacts  to 
the  natural  emrirooment  (wetlands, 
forested  arests  agricunnral  lands,  and 
Swift  Oeek  ^esenroir).  bat  would  cause 
the  greatest  disturbance  to  existing 
residential  o^teMmities. 

ERP  No.  D\fHW-L40ie2-OR.  Rating 
EC2,  Mill  Cn  •^k/West  Sixih  Stnet 
Bridge  Repldpemeat.  Funding.  The 
Dalles.  Was^fCounty.  OR. 

Summary:  ^A's  environmental 
•ased  on  the  potential 
the  removal  of  the  existing 
bridge  and  underground  storage  tanks. 
The  flnal  El&feeds  to  address  the 
methods  that!  wiil  be  used  to  remove  the 
existing  bridM  and  dispose  of  the 
resulting  debfls,  and  provide  details  on 
the  removal  aiethods  lo  be  used  for  the 
undeiground  storage  tanks. 

FmalEISs 

ERPNo.  F\AFS-K6109a-CA,  Gallatin 


Marina  (Fc 
Future 
Special  Use 
National 

Summory: 
andReoofd 
formal 

ERPNo.  FA 


i^y  Eagle  Lake  Marina] 
INiHcy.  Apimval, 
4M  Remits,  Lassen 
Lassen  County,  CA. 
*A  reviewed  the  final  EIS 
Decision  and  has  no 
Is  to  offer. 
'aff-C3aa39-A7.  Fort 


Jersey  ChanaM  Navigation  improvement 
Plan,  faaplem^tation.  Fort  of  New  York 
and  New  ferMy.  Bayonne  and  )ersey 
aty.  HudsoJ&Mmty,  N). 

Summary:  f^A  has  no  objections  to 
the  project  a«  bnpooed  if  bioassay  and 
bioarmmwl8|itan  tests  are  conducted 
and  revieiweo  lo  verify  adequate 
sediment  qusjmy  prior  to  constniction. 

ERPNo.  F^^tXX-L3904S-AK,  Chignik 
SmaQ  Boat  Hfbor  Facility 
Developnienti  Implementation, 
Anchorage  Bay,  AK. 

Summary:  H»A  has  environmental 
concenis  aboMt  tbe  staging  area  m  the 
preferred  aheSnative  arbidi  would 
adversely  afifaM  besfawater  wettands. 
EPA  present^  an  ahemate 
environaMBt^py  preferable  design  for 
the  staging  assa  and  recommended  that 
die  Reooid  of  |>ecisiaB  specify  that  die 
final  float  syiiem  be  designed  to 
accommodate  tba  alternative  staging 

the  section  4M(bNl)  Gniddiiies. 

ERPNo.  F-JnffW~i40115-Na 
Columbia  RoUl  Ov^pass  Widenii^ 
Gateway  Qriff  to  32nd  Avenue  South. 
Fundii^  Gratti  Forks  Comfy,  ND. 

Summary:  The  final  EIS  has  selected 
the  lYefenedlAltemative  Cram  the  draft 
EIS.  EPA  caofiitn  that  the  profect  can  be 
constructed  all  id  operated  with 
acceptable  impacts  to  the  environment. 


Note:  Hw  above  awwaaiy  tlMMkl  have 
appeared  in  the  luae  10, 1981 FR  Notice.) 

ERPNo^F-VAD-Kaaoa-CA. 
Nottbmi  Califamia  Veteran 
AdsBinistration.  National  Cenetety 
Developswnt.  AlasMda  and  Meroed 
Counties.  CA. 

SnaMMwy:  EPA  reviewed  the  final  EIS 
and  has  no  fomal  oommento  to  offer. 


DatadluMtS. 

WiHamai 
Deputy  Director.  Office  of  Federal  Activities. 
pit  Doc  W-ISTS;  Filed  6-16-88;  8:45  am) 
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Awtli<illlfy  Of  Environmnntal  Imfwct 
StatamMils  FHedJun*  e,  1988  Through 
Juna  10, 1988 

EISNo.aa0177,  Final  COE. PR. Rio  de  la 
Pbta  Basin.  Flood  Protection  Han. 
Implementation,  Dorado-Toa  Baja 
Area,  PR,  Due:  July  18, 1968,  Contact: 
Handley  Smith,  (904)  TSl-ZaoZ. 

EIS  No.  880178.  Draft.  NP&  AK.  Kobuk 
Valley  National  Park,  Wilderness 
Recommendations,  Designation  or 
Nondesignation.  AK.  Due:  August  29, 
198&  Contact:  Linda  NebeL  (907)  2S7- 
2654. 

EIS  No.  880179.  Draft  NFS.  AK.  Katmai 
National  Parte  and  Preserve. 
Wilderness  Reoonunendations. 
Designation  or  Nondesignation.  AK. 
Due:  August  29. 1988,  Contact  Linda 
NebeL  (907)  2S7-2854. 

£75  No.  880180.  DSoppL,  OOE.  ID.  WA, 
Lower  Granite  Project.  Lower  Granite 
Interim  Navigation  and  Flood 
nvtection  Dredging.  Inqdementation, 
Snake  and  Clearwater  Rivers.  Nes 
Perce  Counfy.  ID  and  Asotin.  Garfield 
and  Whitman  Counties.  WA,  Due: 
Angnst  1, 1988,  Contact  Robert 
Pahner,  (509)  522-6927. 

EIS  No.  880181.  Final.  FHW.  MD,  MD-28 
Improvcnwnts.  lUb-tUt  to  1-270 
Poinding  and  404  Fermit  Montgomery 
Counfy,  MD,  Due:  July  18, 1988. 
Contact  Edward  Terry.  (301)  962- 
4010. 

EIS  No.  880182.  FniaL  NRC.  REG. 
Deoommissioniiv  of  Nudeor 
Facilitiea.  laqilementetioo.  Due:  July 
18. 198&  Contact  Carl  Fd^bnan.  (301) 
4B2-3683. 

EIS  No.  880183.  Final,  FHW,  OR,  US 
101/Oregon  Coast  Highway 
ImprovesMnts.  Rouge  River  Bridge  to 
Gold  Beach.  Funding.  Cany  County, 
OR.  Due:  |nfy  16, 1988.  Contact  Oak 
Wilken.  (S03)  380-5740. 

EIS  No.  88018*.  FtaiaL  COB.  CA. 
Tietrasante  Conimunify  (fbrmeriy 
Camp  EiUott)  Remedial  Action 
Alternatives  for  Conventional 


Explostve  Ordnance  itesM.  San  Diego 
Counfy.  CA.  Due:  |ufy  18. 1908, 
Contact  Eugene  MUer.  (805)  805-537a 

EIS  No.  88018S.  Draft  SC&  MS.  Town 
Creek  Watershed  Flood  Protection 
Plan.  Finding  and  fanplementetion, 
Lee.  Pontotoc,  hentiss  and  Union 
Counties.  MS,  Due:  Augasl  1. 1008. 
Contact  L  Pete  Heard.  (801)  966-5205. 

EIS  No.  88008.  FSoppl  SFW.  REG. 
Sport  Hunting  of  Mipatary  Buds. 
Issuance  of  Regulations,  Due:  |ufy  18, 
1988.  Contact  Rollin  D.  Sparrowe. 
(202)  254-3207. 

EIS  No.  880187.  Draft,  USN,  NC.  Mid- 
Atlantic  Electronic  Warfare  Range 
(MAEWR)  Within  Restricted  Airspace 
R-530eA  Establishment  Beaufort. 
Carteret  Craven.  Hyde  and  l^mlico 
Counties.  NC.  Due:  August  1, 1988. 
Contact  Charles  H.  Magnire,  (804) 
445-2307. 

EIS  No.  880188.  Draft.  ELM,  NV,  Nevada 
Contiguous  Lands  Wiklerness 
Recommendations,  Designation  or 
Nondesignation.  Claric,  Lincoln.  White 
Pine  and  Humboldt  Counties.  NV. 
Due:  September  8, 1988.  Contact: 
Janaye  Byergo,  (702)  388-8403. 

Dated:  )nne  14. 1988. 
WUliam  D.  Oickenon, 

Deputy  Director,  Office  of  Federal  Activities. 
|FR  Doc  88-13786  Filed  6-16-«8;  8:45  am] 
BiLUNO  coat  am  ■  u 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Oftkn  of  Trainina.  Bsard  of  ViaHors 
f  c  tha  NaHoiMl  Hro  AcMtamy:  Opan 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  committee  meeting: 

Name:  Board  of  Visitors  for  the 
National  Fire  Academy. 

Dates  of  Meeting:  August  31 — 
September  1. 1988. 

Place:  National  Emergency  Training 
Center,  G  BIdg.,  2nd  Floor  Conference 
Room.  EmmitiAiurg,  MD  21727. 

Time:  August  31 — 9KX)  a.m.  to  5:00 
p.m.;  September  1 — 0:00  am.  to 
completion. 

Pmpoted  Agenda:  Approval  of  May, 
1988.  Minutes:  OM  Business.  New 
Business;  Briefing  of  FYBO  Operating 
Plan. 

The  meeting  will  be  open  to  the  public 
with  seating  available  on  a  first-come, 
first-serve  basis.  Members  oi  the  general 
public  wbo  plan  to  attend  the  meeting 
should  contact  the  Office  of  the 
Superintendent  National  Fire  Academy 
O^ice  of  Training.  16825  South  Seton 
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Avenue.  Enunitsburg,  Maryland,  21727 
(telephone  number,  301-447-1123)  on  or 
before  August  15. 198& 

Minutes  of  the  meeting  will  be 
prepared  by  the  Board  and  will  be 
available  for  public  viewing  in  the 
Director's  Office.  Office  of  Training. 
Federal  Emergency  Management 
Agency.  500  C  Street.  SW..  Washington, 
DC  20472.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

Dated:  June  &  1988. 
lohn  B.  K.  U  BUTS, 

Director.  Office  of  Training. 

(FR  Doc.  88-13707  Filed  6-16-68;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

[No.  6«-467] 

Agency  Information  Collection 
Activities  Under  0MB  Review; 
Application  for  AddlUohal  Equity  Risk 
Investment  Autlioriiation 

Date:  June  13, 1988. 

AOENCV:  Federal  Home  Loan  Bank 
Board. 

action:  Notice. 


:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board 
("Board")  has  submitted  for  extension, 
without  revision,  an  information 
collection  request.  "Application  for 
Additional  Equity  Risk  Investment 
Authorization"  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperworic 
Reduction  Act  (44  U.S.C.  Chapter  35). 
The  information  provided  on  these 
applications  will  be  used  by  the  Bank 
Board  to  monitor  the  safety  and 
soundness  of  savings  and  loan         I 
associations  and  to  protect  account 
holders.  The  board  estimates  that  it  will 
require  20  hours  per  application  to   > 
complete. 

DATES:  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before  July  5. 
1988.  I 

AOOflESS:  Comments  regarding  the 
paperwork-burden  aspects  of  the 
request  should  be  directed  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  Federal  Home  Loan  Bank 
Board  . 

The  Board  would  appreciate         i 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  requests  and 


supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director,  Information  Services 
Section.  OfBce  of  Secretariat,  Federal 
Home  Loan  Bank  Board.  1700  G  Street. 
NW..  Washington.  DC  20552.  Mione: 
202-377-6033. 

TON  numiER  INFOmiATIONCOWrACT: 
Andrew  Gilbert.  Office  of  General 
Counsel.  202-337-0441.  Federal  Home 
Loan  Bank  Board.  1700  G  Street.  NW.. 
Washington,  DC  20552. 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  GUzsoni. 
Assistant  Secretary. 
[FR  Doc.  88-13735  Filed  8-16-88;  ft46  am] 

BHXMO  OOOC  STaO-OI-M 

(N0.6S-46S] 

Agency  Information  Collection 
Activttias  Undsr  0MB  Ravtow;  Criminal 
Rafanral  Raporting/Raoordkaaping 
ne<|uireni0ins 

Date:  June  13, 1968. 

AOENCV:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Notice. 


r:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board 
("Board")  has  submitted  for  extensioii. 
without  revision,  an  information 
collection  request.  "Criminal  Referral 
Reporting/Recordkeeping 
Requirements"  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperworic 
Reduction  Act  (44  U.S.C.  Chapter  35). 

The  information  provided  on  this  form 
will  be  used  in  investigations  where 
criminal  felonies  are  suspected.  The 
Board  estimates  it  will  take  each 
respondent  an  average  of  .32  hours  to 
complete  the  form. 
DATE  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before  )uly  5. 
1988. 

ADDRESS:  Comments  regarding  the 
paperwork-burden  aspects  of  the 
request  should  be  directed  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503.  Attention:  Desk 
Officer  for  the  Federal  Home  Loan  Elank 
Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  requests  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director,  Information  Services 
Section,  Office  of  Secretariat,  Federal 


Home  Loan  Bank  Board.  1700  G  Street, 
NW..  Washington.  DC  20552.  Phone: 
202-377-6833. 

NM  RMTNEN  MPOfMATWN  CONTACT: 

John  Downing,  Office  of  Enforcement. 
202-65^-2804.  Fedwal  Home  Loan  Bank 
Board.  1700  G  Street.  NW..  Washington. 
DC20552. 

By  the  Federal  Home  Loan  Bank  Board. 
lohoF.GUiMai 
Assistant  Secretary. 
(FR  Doc  88-13734  Piled  6-16-88;  8:45  am] 


[No.8S-4a»l 

Agency  iiiiuiinaiion  boaacnon 
ActivMaa  Under  0MB  Review;  Induatry 
Conflict  of  hitaraat  Ragulationa 

Date:  June  13. 1988. 

AOENCV:  Federal  Home  Loan  Bank 
Board. 

action:  Notice. 


n  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board 
("Board")  lias  submitted  for  extension, 
without  revision,  an  information 
collection  request.  "Industry  Conflict  of 
Interest  Regulations"  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperworic 
Reduction  Act  (44  U.S.C.  Chapter  35). 
This  report  is  used  by  the  principal 
Supervisory  agents  in  deciding  whether 
to  approve  an  insured  institution  or 
subsidiary  may  engage  in  certain 
transactions  with  affiliated  persons.  The 
Bank  Board  estimates  that  each 
response  will  require  10  hours. 

DATES:  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before  July  5, 
1988. 

ADDRESS:  Comments  regarding  the 
paperwork-burden  aspects  of  the 
request  should  be  directed  to:  Office  of 
Management  and  Budget.  Offlce  of 
Information  and  Regulatory  Affairs. 
Washington.  DC  20503.  Attention:  Desk 
Officer  for  the  Federal  Home  Loan  Bank 
Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  (»llection  requests  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director.  Information  Services 
Section,  Office  of  Secretariat,  Federal 
Home  Loan  Bank  Board,  1700  G  Street. 
NW.,  Washington.  DC  20552.  Phone: 
202-377-6933. 


Federal  Registeff  /  Vol.  53.  No.  117  /  Friday.  Jane  17.  1988  /  Notices 


22729 


liTKM  CONTMlt 
of  General  Coanwl, 
Home  Loan  Bank 
NW..  Washington. 


FOR 
Steve  Gray, 

202-337-7506, 
Board,  1700 
DC  20552. 

By  the  Federal; Rome  Loan  Bank  Board, 
lohn  F.  Ghizzoai; , 
Assistant  Secret^. 
(PR  Doc.  «»-137aizi  Fited  ft-lS-U;  tAb  am] 


INaM-47tl 


Agency 


and  Loan  Hol<n*9 

i[ 

Date:  {uoe  13,  t^ 


Board. 
Acnoit  Noti 


-edeijl 
oticq. 


Hooae  Loan  Bank 


suMMllv:Tlie|Mbiic  is  advised  diat  the 
Federal  Hoow  fljoan  Bank  Board 
("Board**)  has  Mbautted  for  extension, 
without  reririqi.  an  mfomation 
collection  reqii4it  "Savings  and  Loan 
Holdiiig  CoBsp^iy  Reports"  to  the  Office 
of  Manageawiitj  uid  Bwdgtt  for  approval 
in  aooadanoe  {t^nth  the  Paperwork 
Redudiao  Actj^  U.S.a  Chapter  35). 
These  reports  detennine  a  holding 
company's  adherence  to  the  statutes, 
regulations  anq  rales  governing  savings 
and  loan  holding  oompaiues. 

DATB  Commits  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before  July  5, 
1988. 


:  Cooieients  regardiag  the 
paperwori(-b«Hlen  a^tects  of  the 
request  shoak)  be  directed  to:  Office  of 
Manageasent  4ad  Bodget  Office  of 
Informatioa  a^d  Regulatory  Affairs. 
Washington.  DC  20503.  Attention:  Desk 
OfBcer  for  the  Federal  Home  Loan  Bank 
Board. 

The  Baaed  ««rDukl  appreciate 
commenleis  seiwliwg  copies  of  their 
comments  to  the  Board. 

Request  for  joopies  of  the  proposed 
infonaation  affection  requests  and 
supportmg  doeinaentatioa  are 
otrtainabie  at  tke  Board  address  given 
below:  Diredik.  Infatmatiaa  Seri^ces 
DiviaioB.  OffiM  of  Secretariat.  Federal 
Hone  Loan  B^di  Board.  1700  G  Street 
NW.,  Wariringioa  DC  20552.  Phone: 
202-377-6033.  , 

FOR  RMTMER IRMMWMTMM  CONTACT: 
Scott  Albinsotii  CMfkx  of  Regulatory 
Policy  Oversigat  and  Supervision.  202- 
778-2578,  MlMal  Honse  Loan  Bank 
Board.  1700  Gl$treet  NW..  Washington. 
DC  20552. 


By  the  Federal  Home  Loan  Bank  Board, 
fohn  F.  Gtuzxon.  | 

Assistant  Secretary. 

|FR  Doc  88-13733  Filed  6-16-88: 8:45  am] 

BiLUMS  CODE  nsD-ai-a 


(Na 


Power  Of 


Date:  June  m  198& 

AQBiCv:  Federal  Home  Loan  Bank 

Board. 

actioh:  Notice. 

summary:  The  Federal  Hooie  Loan  Bank 
Board  ("Board")  is  dari^ng  its  position 
concerning  the  protectioas  aJEforded  to 
those  entities  dealing  in  securities 
contracts  or  coounodities  contracts,  as 
defined  in  the  Bankruptcy  Code,  with 
American  Savings  and  Loan 
Association.  Stockton.  California 
("American").  The  Board  wishes  to 
make  it  clear  that  the  protections  given 
to  securities  dealers  and  others  engaged 
in  such  contracts  by  amendments  to  the 
Bankruptcy  Code  also  would  be 
afforded  to  securities  dealers  and  others 
engaged  in  such  contract  with 
American. 

EFfCCTRfC  date:  June  la  19B8. 
FOR  nMTNOI  MRIMMATION  CONTACT: 
Lawrence  W.  Hayes.  Deputy  General 
Counsel  for  FSUC  (202)  377-6428: 
Michael  PtuUqia.  Attomey,  (202)  377- 
6755;  or  Chris  J.  Conanan,  Attomey, 
Office  of  General  CoonseL  (202)  377- 
6638;  Federal  Hoom  Loan  Bmak  Board, 
1700  G  Street.  NW..  Washington.  DC 
20652. 
.  SOFFUMBNTAWV  INTORMATIOW.  The 
Board  has  adopted  the  following 
resolution: 

Whereas,  the  Federal  Home  Loan 
Bank  Board  ("Board")  has  considered 
the  particalar  importance  of  Financial 
Contracts  (as  defined  below)  in 
providing  for  the  management  of  risk  by, 
and  facilitating  Kqoidity  and  funding  for, 
American  Savings  and  Lom 
Association,  a  Galifomia  chartered 
institution  ("American**),  die  accounts  of 
which  are  insured  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation  CTSUG"),  and  the  potential 
disraptioa  to  the  markets  in  such 
Fbnncial  Contracts  diet  could  arise  as  a 
result  (rfa  receivership, 
conservetionship,  or  similar  proceeding 
with  respect  to  Ameri<»n,  which 
disruption  cooM  have  additional 
negative  effects  on  die  financial 
integrity  and  liquidity  of  the  markets  in 
such  Financial  Contracts  and  on  other 
FSUC  insured  institutioiis,  institutions 


chartered  by  the  Board,  and  other 
participants  in  the  markets  for  such 
Financial  Contracts:  and 

Whereas,  the  Board  as  operating  head 
of  the  FSUC  has  decided,  pursuant  to  its 
powers  under  section  !Kd)(ll)  of  the 
Home  Owners  Loan  Act  of  1933,  as 
amended,  and  section  40S(cK3]  of  the 
National  Housing  Act.  as  amended,  to 
adopt  the  following  rasolutions. 

Now,  Therefore,  the  Board  resolves  as 
follows: 

1.  Notwithstanding  any  other 
provision  of  law.  regulations  or  these 
resolutions  (but  subject  to  paragraph  2 
hereof],  in  the  absence  of  fraud  on  the 
part  of  a  Counterparty  lo  a  Financial 
Contract,  neidier  the  Board,  die  FSUC 
nor  odier  entity  under  the  direction  of 
the  Board,  as  receiver,  conservator  or 
similar  official  for  American  or  for  any 
Successor  (the  "Receiver"),  shall 
attempt  to  stay,  avoid,  or  otherwise  limit 
the  exercise  by  a  Counterparty  of  its 
contractual  rights  arising  from  the 
appointment  of  the  Receiver,  to  liquidate 
a  Financial  Contract  and  exercise  all  of 
its  rights  and  remedies  thereunder 
(including,  without  limitation,  its 
contractual  rights  to  accelerate  the 
purchase,  sale,  delivery,  and  other 
obligations  of  American  or  a  Successor 
thereunder,  to  terminate  its  obligations 
thereunder,  to  exercise  its  rights  of  set- 
off thereunder,  and  to  liquidate, 
foreclose,  draw  under,  or  apply 
(induding  by  way  of  setoff)  any 
Financial  Contract  Margin  and  Interest 
Collateral).  As  used  in  diese  resolutions, 
the  terms  "contractual  ri^t"  and  "right" 
include,  without  limitation,  a  ri^t 
whether  or  not  evidenced  in  writing, 
arising  under  common  law.  under  law 
merchant,  or  by  reason  of  normal 
business  practice. 

2.  (a)  The  Board  does  not  hereby 
intend  to  approve  or  countenance  or 
inhibit  the  Receiver  or  a  Successor  from 
staying  or  attempting  to  stay  the 
exercise  by  a  Coimterparty  of  such 
contractual  rights  under  Financial 
Contracts  assumed  in  an  Assumption 
Transaction,  (b)  The  Receiver  shall  not 
transfer  in  an  Assumption  Transaction  a 
Commodity  Contract  or,  except  for  any 
excess  remainiog  after  liquidation 
thereof,  any  Financial  Contract  Margin 
securing  such  Commodity  Contract,  if 
applicable  Regnlatory  Authorities  by 
rule  or  specific  action:  (i)  Do  not  permit 
an  assumption  and  transfer  thereof  or 
(ii)  require  the  liquidation  thereof  by  the 
Counterparty  in  connection  with  such 
Assumption  Transaction,  (c)  In  the  case 
of  any  Financial  Contract  with  a 
Counterparty,  if  the  liabilities  under 
Financial  Contracts  and  Repos  with 
such  Counterparty  are  assumed  in  an 
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Assumption  Transaction  by  different 
Successors,  the  terms  of  the  Assumption 
Transaction  shall  be  such  as  to  preserve 
fully  pre-existing  contractual  rights  of 
set-o^  and  cross  coUateralization. 

3.  The  Board  commits  that  it  shall  use 
its  powers  under  the  National  Housing 
Act  to  ensure  that  any  receivership  (and 
to  the  fullest  extent  permitted  by  law, 
any  conservatorship  or  similar 
proceeding)  with  respect  to  American  at 
any  Successor  that  is  an  institution  the 
accounts  of  which  are  insured  by  the 
FSUC  shall  be  conducted  solely  by  the 
FSLIC  as  receiver,  conservator  or 
similar  official  under  federal  law  and 
regulations.  Board  Resolutions  84-572 
and  88-149.  and  these  resolutions.  ; 

4.  The  Receiver  will  perform  all  ot 
American's  or  a  Successor's  obligations 
under  Financial  Contracts  outstanding 
at  the  time  of  its  appointment  as 
Receiver  for  American  or  such 
Successor,  as  the  case  may  be. 
according  to  their  then  existing  terms 
and  conditions  (including  payment, 
margin  maintenance,  settlement, 
delivery,  and  exercise  terms),  and  the 
Receiver  will  perform  all  obligations 
under  any  New  Financial  Contracts  in 
accordance  with  their  terms  and 
conditions. 

5.  The  Board  and  the  Receiver  shall 
use  their  best  efforts  to  cause  the 
Federal  Home  Loan  Banks  to  make 
necessary  purchases  from,  or  loans  to, 
the  Receiver,  to  enable  the  Receiver  to 
perform  the  obligations  under  Financial 
Contracts  and  New  Financial  Contracts 
to  the  extent  necessary  to  maintain  an 
orderly  market  in  the  apphcable 
Financial  Contracts  and  New  Financial 
Contracts  and  in  Financial  Contract 
Mai;gin  and  Interest  Collateral. 

6.  In  the  event  that  the  Receiver  does 
not  perform  all  obligations  under 
Financial  Contracts  or  New  Financial 
Contracts  or  in  the  event  of  a  Cross- 
Default,  a  Counterparty  to  a  Financial 
Contract  or  a  New  Financial  Contract 
shall  have  the  right  to  liquidate  such 
Financial  Contracts  and  New  Financial 
Contracts  and  to  exercise  all  of  its  rights 
and  remedies  thereunder  (including, 
without  limitation,  the  right  to 
accelerate  the  purchase,  sale,  delivery 
and/or  other  obligations  thereunder 
(without  notice  to  the  Receiver),  to 
terminate  its  obligations  thereunder,  to 
exercise  its  rights  of  set-off  (including 
against  Repo  Assets)  thereunder,  to 
liquidate,  foreclose,  draw  under,  or 
apply  (including  by  way  of  set-off)  and 
Financial  Contract  Margin  and  Interest 
Collateral  to  liquidate  any 
unaccelerated  Financial  Contracts  or 
New  Fmancial  Contracts  to  satisfy  such 
accelerated  obligations,  and  to  require 


the  deposit  of  additional  Financial 
Contract  Margin  or  Interest  Collateral). 

7.  The  failure  or  delay  of  a 
Counterparty  to  exercise  any  of  its 
rights  or  remedies  upon  a  failure  to 
perform  or  any  other  default  under  a 
Financial  Contract  or  New  Financial 
Contract  or  upon  a  Cross-Default  shall 
not  constitute  a  waiver  of  any  rights  or 
remedies  in  connection  therewith. 

8.  In  connection  with  the  exercise  by  a 
Counterparty  to  a  Financial  Contract  or 
new  Financial  Contract  of  any  remedies 
upon  a  failure  to  perform  or,  except  in 
the  case  of  contracts  assumed  in  an 
Assumption  Transaction,  any  other 
default  under  a  Financial  Contract  or  a 
New  Financial  Contract  or  upon  a 
Cross-befault.  neither  the  Board  nor  the 
Receiver  shall  object  to  or  seek  to 
oppose  or  stay  such  exercise  or  assert  or 
seek  to  assert  any  adverse  claims 
(including  stop-transfer  institutions) 
against  Financial  Contract  Margin, 
Interest  Collateral,  or  Repo  Assets  or 
any  holder  or  transferee  thereof  in 
connection  therewith. 

9.  The  Receiver  may  enforce  its  claim 
to  any  excess  received  by  a 
Counterparty  upon  the  exercise  of  its 
remedies  in  connection  with  Financial 
Contracts  or  New  Financial  Contracts 
over  the  aggregate  amounts  payable  by 
American,  a  Successor,  or  the  Redsiver 
with  respect  to  such  Financial  Contracts 
and  New  Financial  Contract*  (including 
interest  to  the  date  of  liquidation  of  any 
Financial  Contract  Margin  or  Interest 
Collateral  and  reasonable  expenses  of 
Uqmdation)',  provided,  however,  that 
nothing  contained  herein  shall  be 
construed  to  limit  any  set-off  or 
liquidation  rights  described  herein  or  in 
Board  Resolution  No.  88-149  published 
in  the  Federal  Register  at  53  FR  7800 
(March  10. 1988)  that  a  Counterparty 
shall  have  against  any  such  excess. 

10.  Notwithstanding  any  provision  of 
law  or  regulation,  neither  the  Board  nor 
the  Receiver  shall  seek  to  avoid  ot 
recover  any  payment  or  transfer  of 
Financial  Contract  Margin.  Interest 
Collateral.  Repo  Assets  or  other  funds  or 
interests  (tangible  or  intangible)  made  in 
connection  with  any  Financial  Contract 
or  New  Financial  Contract  or  the 
Uquidation  therefor  as  a  preferential 
transfer  or  fraudulent  conveyance  (other 
than  any  fraudulent  conveyance  made 
by  American  or  a  Successor,  as  the  case 
may  be,  voluntarily  or  involuntarily, 
with  actual  intent  to  hinder,  delay  or 
defraud  its  creditors;  provide*/,  however. 
that  any  transferee  of  such  a  transfer 
that  takes  for  value  and  in  good  faidi 
has  a  lien  on  or  may  retain  any  interests 
transferred,  and  shall  not  be  subject  to  a 
fraudulent  conveyance  claim  in  respect 


of  such  transfer,  in  each  case  to  the 
extent  that  such  transferee  gave  value  to 
American,  the  Receiver  or  such 
Successor,  as  the  case  may  be,  in 
exchange  for  such  transfer,  provided 
further,  that  in  no  event  shall  the  Board 
or  the  Receiver  make  any  such 
fraudulent  conveyance  claim  against 
any  Interest  Collateral,  Financial 
Contract  Margin  or  Repo  Assets:  and  it 
it  the  intention  of  the  Board  in  the  case 
of  Commodity  Contracts  that  the 
Receiver  sbaU  not  seek  to  avoid  a 
transfer  of  such  funds  or  interests  or  the 
liquidation  thereof  if  a  frustee  in 
bankruptcy  would  be  unable  to  avoid 
such  a  transfer  or  liquidation  pursuant 
to  the  Banluvptcy  Code). 

11.  Nothing  herein  shall  limit  the 
power  of  the  Board  or  the  Receiver  to 
make  a  claim  against  a  Counterparty 
(but  not  Financial  Contract  Margin. 
Interest  Collateral  or  Repo  Assets) 
based  on  such  Counterparty's  fraud  or 
failure  to  liquidate  Financial  Contract 
Margin  or  Interest  Collateral  in  a 
commercially  reasonable  manner.  In 
light  of  the  substantial  volume  of         * 
American's  Financial  Contracts,  the 
Board  Iwreby  confirms  that  liquidation 
of  Financial  Contract  Margin  or  Interest 
Collateral  over  or  at  any  time  during  a 
period  not  in  excess  of  90days  frvm  the 
date  of  tmnination  of  a  nnancial 
Contract  or  New  Financial  Contract, 
would  constitute  a  liquidation  of 
Financial  Contract  Margin  or  Interest 
Collateral  in  a  commercially  reasonable 
time,  and  that  Counterparties  shall  be 
entiUed  (but  in  the  case  of  a  l^nancial 
Contract  that  is  hot  a  New  Financial 
Contract  only  bom  the  proceeds  of 
liquidation  of  Financial  Contract  Margin 
or  Interest  Collateral  or  by  way  of  set- 
off (including  set'H)?^  against  Repo 
Assets))  to  interest  at  the  rate  set  forth 
in  any  Financial  Contract  or  New 
Financial  Contract  accruing  during  such 
period;  provided,  however,  that  a 
liquidation  of  Financial  Contract  Margin 
or  Interest  Collateral  at  any  point  after 
such  period  shall  not  in  and  of  itself 
constitute  a  commercially  uiueasonable 
time. 

12.  In  connection  with  any  Financial 
Contracts  or  New  Financial  Contracts, 
the  Board  and  the  FSLIC  in  its  corporate 
capacity,  eadi  irrevocablywaiver 
compliance  by  Counterparties  with  the 
FSLIC  right  of  notice  and  purchase  (12 
CFR  563  J-2)  and  Uie  contractual 
language  required  timtttoy,  if  ai^licaUe 
to  any  Financial  Contract  Margin  or 
Interest  Collateral  (or  any  set-off  against 
RepoAsset^. 

13.  Neither  the  Board  nor  the  Receiver 
shall  stay  or  seek  to  stay  the  liquidation 
by,  or  pursuant  to  any  requirement  of.  a 
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iHMrd  of  tradejor  an  organisation  that 
dears  Coounoqlty  Contracts  on  a  board 
of  trade,  pursuant  to  such  board  of 
trade's  or  organization's  iwles.  of 
Commodity  Cmtracts  with  a  clearing 
member  of  sucfj  board  of  tirade  or 
organization.    ' 

14.  In  recogii|ition  of  the  reliance 
Counterparties  place  and  will  place  on 
these  resoluticnB  in  maintaining  in 
effect,  and  corilinuing  to  enter  into, 
Financial  ConMicts  with  American,  the 
Board  intends  ji^self.  the  FSUC.  in  its 
corporate  capgdty,  and  the  Receiver  to 
be  bound  by  tl^^  resolutions,  and  wfU 
not  amend  or  ^^sdnd  them  without     -  ' 
appropriate  pi^l^Hc  notice  of  at  least  45 ' 
days,  and  any  quch  amendment  or 
rescissicm  shall[operate  oidy  With 
respect  to  FinMcial  Contracts  or  New 
Financial  Conlnacts  entered  into  more 
than  four  (4)  da^s  after  ptd)licatioii 
thereof.  | 

15.  For  purp(  >^8  of  these  resolutions, 
defined  terms  used  herein  have  the 
meanings  set  fiorfh  below: 

"Assumptiohj  Transaction"  means  a 
transaction  in  Which,  immediately 
following  the  Rteceiver's  taking  of 
possession  of  f|merican  or  a  &iccessor, 
all  unsubordinated  creditor  liabilities 
(including  liabuities  under  Financial 
Contracts  and  ttepos)  of  American  or 
such  Successofi  as  the  case  ihay  be,  are 
fully  assumed  ny  a  Successor  or 
Successors  (in|  the  case  of  American)  or 
another  Successor  or  Successors  (in  the 
case  of  such  Successor),  pursuant  to 
contract  with  jl^e  Receiver.  For  purposes 
of  this  definitioti,  "fiilly  assumed"  means 
that  the  Successor  or  Successors  agree 
to  perform  theiKabilities  assumed  by 
such  Successor  or  Successors  in 
accordance  wjlh  the  terms  of  the 
contract  or  contracts  evidencing  such 
liabilities  and  i^gree  that  in  the  event  of 
non-performeuice  thereof,  such 
Successor  or  ^^ccessors  shall  be  subject 
to  the  exercise  of  all  contractual  rights 
thereunder. 

"CFTC"  mef  fis  the  Commodity 
Futures  Tradiili  Commission. 

"CommoditylAct"  means  the 
Commodity  EJ^thange  Act  7  U.S.C.  1  et 
seq. .  \\ 

"Commodity  IContracts"  means 
futures  contracts  and  options  on  futures 
contracts  of  a  Iqnd  that  are  approved  for 
use  by  Amerioen  by  the  Board  or  the 
Executive  Director.  Office  of  Regulatory 
A<;)iyltifli,.Qr«  desipwe  of  the  Executive 
Director  ("Dir^:tor"),  and  die  Board 
hereby  approVM  for  use  by  American 
(a)  the  futures  contracts  listed  below 
that  are  exectited  or  cleared  on  a  board 
of  trade  listedjl^low,  and  (b)  options  on 
.  such  hitures  cphtracts: 


Bowdaityate 


Bo*(l  ol  Tiads  ol  CSy  of 

CMoaga 
Cliicago     MereiBh     B»- 

cnangs    (inchidng    the 


MhM). 


Fuium 


U.S.  TraMwy  BonSa, 
U.S.  TrMwry  NoM 
U.S.  TrMmay  Bite 


The  withdrawal  by  the  Board  or  the 
Director  of  approval  for  use  by 
American  of  a  kind  of  Commoidity 
Contract  previously  approved  by  the 
Board  or  the  Director  shall  constitute  a 
rescission  or  amendment  by  the  Board 
for  the  purpose  of  paragraph  14.  . 
'  ^  "COunteiparty"  means: 

(a)  As  to  a  Financial  Contract  or  New 
Financial  Contract  that  is  a  Commodity 
Contract,  a  Futures  Commission 
Merchant  thst  clears  or  carries 
Conimbdity  Contracts  accounts  or 
positions  for  American,  the  Receiver,  or 
a  Successor  and,  if  American,  the 
Receiver,  or  a  Successor  is  obligated  to 
take  or  make  delivery  of  the  assets 
underlying  a  Commodity  Contract,  the 
party  obligated  to  make  or  take  such 
deUveiy  to  or  from  American,  the 
receiver,  or  such  Successor;  and 

(b)  As  to  a  Finandcd  Contract  other 
than  a  Commodity  Contract,  a 
contractual  counterparty  to  such 
Financial  Contract  tiiat  is  a  registered 
broker-dealer  (hicluding  a  registered 
government  securities  broker-dealer)  or 
an  affiliate  thereof,  the  Federal  Home 
Loan  Mortgage  Corporation,  or  (but  only 
in  the  case  of  a  Securities  Contract  not 
relating  to  whole  loans  or  iiiterissts 
therein  or  an  Interest  Rate  Agreement)  a 
Federal  Home  Loan  Bank. 

"Cross-Default"  means,  as  to  any 
Counterparty  to  a  Financial  Contract  or 
New  Financial  Contract,  {a)  the  failure 
by  American  or  the  Receiver  to  perform 
any  payment,  margin,  exerdse  or 
delivery  obligation  under  a  Financial 
Contract  or  New  Financial  Contract  to 
any  other  Counterparty  when  due:  (b) 
the  failure  by  American  or  the  Receiver 
to  make  any  payment  of  funds  or 
delivery  of  additional  Repo  Assets 
under  any  Repo  or  New  Repo  when  due: 
or  (c)  any  Regulatory  Authority  requires 
such  Counterparty  or  any  otiier 
Counterparty  to  liquidate  a  Financial 
Contract  or  New  Finandal  Contract 
based  on  the  financial  condition  of,  or 
the  appointment  of  die  Receiver  for, 
American  or  a  Successor. 

"FDIC"  means  die  Federal  Deposit 
Insurance  Corporation. 

"Financial  Contract"  means  any 
Commodity  Contract.  Interest  Rate 
Agreement  or  Securities  Contract  of 
American;  provided,  however,  that  such 
Finandal  Contract  does  not  include  any 
Commodity  Contract,  Interest  Rate 


Agreement  or  Securities  Contract    * 
entered  into  by  a  Successor  other  dian 
in  connection  with  its  assumption  of 
liabilities  thereunder  in  an  Assumption 
Transaction. 

"Finandal  Contract  Margin"  ineans 
"cash  collateral",  "margin  payments"  or 
"settlement  payments",  each  as  defined 
in  applicable  sectiiHis  of  the  Bankruptcy 
Code,  including  any  and  aU  cash, 
securities  and  other  property  (including 
any  credit  balance  or  tangible  or 
intangible  interest),  wherever  located, 
that  is  held,  payable  or  deliverable  by 
any  person  or  entity  in  connection  with 
a  Finandal  Contract  or  New  Financial 
Contract  (odier  than  an  Interest  Rate 
Agreement)  to  which  American,  the 
Receiver,  a  Successor  or  a  Counterparty 
to  a  Commodity  Contract  is  a  party. 

"Futures  Commission  Merchant"  has 
the  meaning  set  forth  in  the  Commodity 

Act  r  ■ 

"Interest  Collateral"  means  atiy  and 
all  cash,  securities,  or  other  pn^rty 
securing  the  performance  by  American, 
the  Receiver,  or  a  Successor  of  its 
obligations  with  respect  to  any  Financial 
Contract  or  New  Financial  Contract  that 
is  an  Interest  Rate  Agreement  or  any 
other  credit  support  (including  a  letter  of 
credit)  intended  to  assure  the 
performance  by  American,  the  Receiver, 
or  a  Successor  of  its  obligations  with 
respect  to  such  an  Interest  Rate 
Agreement 

"Interest  Rate  Agreement"  means  a 
contractual  agreement  between 
American,  the  Receiver  or  a  Successor 
and  a  Counterparty  whereby  (a)  such 
parties  exchange  payments  during  a 
predetermined  period  based  on 
designated  interest  rates  and  notional 
principal  amounts:  (b)  one  party  makes 
payments  to  the  other  party  when  a 
designated  market  interest  rate  goes 
above  a  ceiling  (or  cap)  rate;  (c)  one 
party  makes  payments  to  the  other  party 
when  a  desi^ated  market  interest  rate 
goes  above  a  ceiling  (or  cap)  rate  and 
such  other  party  makn  payments  to  the 
first  party  wheA  the  designated  market 
interest  rate  goes  below  a  floor  rate:  or 
(d)  one  party  makes  payments  to  the 
other  party  when  a  ^signated  market 
interest  rate  goes  below  a      ' 
predetermined  floor  rate,  or  any 
combination  of  the  foregoing,  and  such 
other  interest  rate  agreements  as  the 
Board  shall  by  resolution  determine. 

"New  Financial  Contract"  means  a 
Commodity  Contract,  Securities 
Contract  or  Interest  Rate  Agreement 
entered  into  by  the  Receiver  for 
American  (but  not  the  Receiver  for  a 
Successor)  other  than  by  virtue  of  its 
succession,  by  operatidnof  law,  to  such 
Contracts  or  Agreements  entered  inte  by  - 
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American  or  a  Successor  as  the  case 
maybe. 

"Regulatory  Authority"  me«DS« . 
national  securities  exchange,  a  national 
securities  association,  a  securities 
clearing  agency,  an  organization  that 
clears  Financial  Contracts,  a  board  of 
trade  listed  under  the  defijQiti<ni  of 
Commodity  Contract  heavin  on  which 
the  futures  contracts  listed  in  the 
definition  of  Commodity  Contract  herein 
are  executed  or  cleared,  the  CFTC  the 
Securities  and  Exchange  Commission, 
the  National  Association  of  Securities 
Dealers,  and  the  National  Futures 
Association. 

"Repo".  "Repo  Assets"  and  "New 
Repo"  shall  have  the  meanings  set  forth 
in  Board  Resolution  No.  M-14e. 

"Security"  means  a  security  issued  or 
guaranteed  by  the  United  States 
Treasury,  the  Government  National 
Mortgage  Association,  the  Federal 
Home  Loan  Mortgage  Corporation,  the 
Federal  National  Mortgage  Association, 
a  whole  mortgage  loan  or  interest 
therein,  or  any  "mortgage-related 
security"  (as  defined  in  section  3(a)(41) 
of  the  Securities  Exchange  Act  of  1934), 
but  does  not  include  an  index  of 
securities. 

"Securities  Contract"  means  a 
contract  with  American,  the  Receiver,  or 
a  Successor  for  the  present  or  future 
purchase  or  sale  of  a  Security,  an  over^ 
the-counter  option  on  a  Security  other 
than  on  a  security  issued  by  the  United 
States  Treasury,  and  an  over-the- 
counter  option  on  a  security  issued  by 
the  United  States  lYeasury  if  and  only  if 
the  Counterparty  to  such  (q)tion  is  a 
broker  dealer  or  government  securities 
dealer  in  each  case  registered  under  the 
Securities  Exchange  Act  of  1934,  as 
amended,  and  in  eadi  case  designated 
as  a  "primary  dealer"  by  the  Federal 
Reserve  Bank  of  New  York,  and  such 
other  securities  contracts  as  the  Board 
shall  by  resolution  determine. 

"Successor"  means  an  institution  the 
accounts  of  which  are  insured  by  the 
FSLIC.  the  FSLIC  in  its  cwporate 
capacity,  or  a  bank  (includbig  a 
federally  chartered  savings  bank)  the 
deposits  of  which  are  insured  by  the 
FDIC,  in  each  case  that  is  a  party  to  an 
Assumption  Transaction. 

16.  Nothing  herein  shall  amend  or 
rescind  Board  Resolution  No.  8a>14e. 
and.  notwithstanding  certain  similarities 
between  these  resolutions  and  Board 
Resolutions  84-572  and  8^-149,  these 
resolutions  shall  not  be  construed  or 
interpreted  in  light  of  Board  Resolutions 
84-572  and  88-149,  and  Board 
Resolutions  84-572  and  88-149  shall  not 
be  construed  or  interpreted  in  light  of 
these  resolutions. 


Reaohnd  further,  that  tfaea* 
resolutions  shall  be  effective 
inmiediately  mpoa  tfaeir-adt^rtioiiby  the 
Board. 

Resolved  filler,  that  die  Secretary  of 
the  Board  shaU  forward  this  reaohition 
for  publication  in  the  Federal  RegletM. 

By  the  Federal  Home  Loan  Bank  Boaid. 
lohaF.GUoo^ 
Assistant  Secretary. 

[FR  Doc.  88-13736  Filed  8-16-88: 845  an] 
MLLNM  OOK  SnO-St-ll 


FEDERAL  MAfflTIME  COMMISSION 
Agrvwncnl^s)  FBmIi  CoRvcHon 

In  the  matter  of  an  agreement 
between  the  Port  of  Oakland  and 
American  President  Lines,  Ltd. 
Agreement  No.  224-002605-003. 
correction. 

The  Fadetal  Roister  Notice  pubUshed 
on  May  27. 1988,  (53.  FR 19338). 
incorrectly  identified  the  above 
agreement  as  Agreement  No.  224- 
002605-003.  The  agreement  should  have 
been  noticed  as  Agreement  No.  224- 
002605-001. 

By  Order  of  the  Federal  Maritime 
Commissioa 

Dated:  June  14,  lOSa 
loaepk  C  PoBdBg. 
Secretary. 

[FR  Doc  86-13737  Filed  6-16-88;  8:45  am] 
Btuan  cooc  trss-ovM 


AgrMfn«nt(s)  FHed 

The  Federal  Maritime  Commisaion 
hereby  gives  notice  of  the  fliUng  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  ^pping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washingtoa  DC  Office  of  die  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  die  date  of 
the  Federal  Ragislar  in  whidi  this  notice 
appears.  The  requirements  for 
comments  are  found  in  i  572J0m  of  Tide 
46  of  die  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No^  202-0000504)52. 

Tide:  Pacific  Coast/Australia-New 
Zealand  Tariff  Bureau. 
Parties: 

Columbus  Line 

Associated  Conntainer  Transportation 


(Australia),  Ltd. 

Pacific  AnstrallB  Direct  Une 

Blue  SlarLfaw.  Ltd.—      .... 

Australia-New  Zealand  Direct  Une 

Synopsis:  The  propoaed  amendment 
would  conform  the  agreement  to  die 
Commission's  requirements  concnning 
service  contract  provisions. 

Agreement  Noj  202-003103-082. 

Title:  Japan-Adantic  and  Gulf  Frei^t 
Conference. 
Parties: 

Barber  Blue  Sea 

Kawasaki  Kisen  Kaisha.  Ltd. 

Mitoui  O.S.K.  Lines.  Ltd. 

AJ>.  Moller  Maersk  Line 

Neptune  Orient  Lines  Limited 

Syni^tsis:  The  pn^KMed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
service  contract  provisions. 

Agreement  Noj  20^-000150-080. 

Title:  Trans  Pacific  Freight 
Conf  eraioe  of  Japan. 
Parties: 

American  President  Lines,  Ltd. 
Barber  Hue  Sea 
Japan  Unas,  Ltd. 
Kawasaki  Kisen  Kaisha.  Ltd. 
Mitsui  O.SJC  Lines,  Ltd. 

Synopsis:  The  proposed  amendment 
woidd  conform  the  agreement  to  the 
Commission's  reqidronents  concerning 
service  contract  provitioas. 
Agreement  No.:  202-00ei0O-O2a 
Title:  Japan-Puerto  Rico  and  Virgin 
Islands  Rreight  Conference. 
Parties: 

Japan  Line,  Ltd. 
Kawasaki  Kisen  Kaisha.  Ltd. 
Mitsui  aSX  Lines,  Ltd. 
Nippon  Yttsm  Kaisha 
Yamashita-Shinnihon  Steamship  Co^ 
Ud. 

Synopsis:  The  pnqiosed  amendment 
would  cmiform  the  agreement  to  the 
Commission's  reqnirwnents  concerning 
service  contract  provisions. 
Agreement  Noj  202-009238-01^ 
Title:  Greece  Westbound  Conference. 
Parties: 

Farrell  Lines,  Inc. 

Sea-Land  Service.  Inc. 

Zim  Israel  Navigation  Company,  Ltd. 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  reqidreinaits  concerning 
ser/ice  contract  provisionis. 

Agreement  No.:  202-008B31-009. 

Title:  New  Zealand/U.S.  Adantic  and 
Gulf  Shipping  Lines  Rate  Agreement 
Parties: 

Associated  Cpntainer  Transportation 

(Australia)  Ltd. 
Columbus  Line 
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Synopsis:  Th^  propoaed  amendment 
would  confaan|tpe  agreement  to  the 
Commission's  le^uinmeats  concerning 
service  contracj  provisions. 

Agneinentm:20i-OlQm2rm4. 

ri7/e:  Austrai|"Paci{ic  Coast  Rate 
Agreement 


Parties:     "'    ^" 
PadficAusl 
Australia 

(Australia; 
ColumfcoaLifi 
Sjpu^is: 

wo^d 
Commission's 


Direct  Line 

Transportatien 


iwoposed  amandment  . 
m  agreement  to  the 
julrements  concerning 
service  contracftl  provisions. 
Agnement  AfdL;  203-010089-004. 
Title:  Intemijttonal  Council  of 
Containership  Operators. 
Parties: 

Trans  FreighjtlLines 

United  Statc^JLine.  Inc. 

Lykes  Bros.  Steamship  Co.,  !n& 

AttanOcConjlkineHJne  Service,  Ltd. 

Koninkliike  Medlloyd  Groep  N.V. 

Sea-Land  Senrice.  Inc. 

The  Australian  National  Line 

P&OContaji tars  Ltd. 

Hapag-Uoyd  AG 

A.P.  MoUer  JMaersk  Line) 

Societa  Finafikiari  Marittima 

(Fiimiare)n 
fien  Line  Co^ainera  Ltd. 

lie  Maritime 
Maritime  Mexicana. 
lipping  Company 


Compagni 

Transpo 

United  Ara 
(S.A.G.) 

American'P^ident  Lines,  Ltd. 

MiUui  OSK  liinra.  Ltd. 

Transatlantlct  Shipping  Co..  Ltd. 

Columbus  Line 

Orient  Oveilseas  Line  Ltd. 

Wilh.  Wilhdlhuen 

Nippon  Yusaki  Kaisha 

Blue  Star  UUe  Ltd. 

Compagnie  Hfaritime  Beige  SA. 

Neptune  Orient  Lines  Ltd. 

The  East  Aa^tic  Company  Ltd.  A/S 

Crowley  M^Htime  Corporation 

South  Africpi  Marine  Corp.  Ltd. 

Synopsis:  "Hte  proposed  amendment 
would  delete  llrans  Prei^^t  Lines  and 
United  States' lines.  Inc.  as  parties  to 
the  agreement  land  would  make  other 
non-substantikte  dianges. 

Agnement  No.:  202-010252-006. 

Title:  New  ^aland-Pacific  Coast  Rate 
Agreement. 
Parties: 

Columbus  tines 

Blue  Star  iJ^e.  Ltd.         -:^..  .^ 

Sy/icy75's;  'fie  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
service  contract  provisions. 

Agreement  No.:  202-010636-042. 
Title:  U.S.  Atlantic-North  Europe 
Conference. 


Parties: 

Adantic  Container  Line  B.V. 

Dart-ML  Limited 

Hapag-Uoyd  AG 

Sea-Land  Service.  Inc. 

AJ*.  Mcdler^Maersk  Line 

Gulf  Containra- Line  (GCL),  B.V. 

P&O  Containers  (TFL)  Limited 

Compagnie  G^c^e  Maritime  (CGM) 
.NedlIoydUin«n.BJ^. 

Syne^AKThe  proposed  amendmeet 
would  furdier  clarify  the  parties' 
authwtty  regardfaig  open  and  dosed 

rataa. 

Agnement  No.:  202-010637-030. 

Title:  North  Europe-U.S.  Atlantic 
Conference. 
Parties: 

Atlantic  Container  Line  &V. 

Hapag-Lloyd  AG 

Sea-Land  Service,  Inc. 

NedUoyd  Ujnen,  B.V. 

Gulf  Container  Une  (GCL).  B,  V. 

PftO  Containers  (TFL)  Limited 

Compagnie  Generale  Maritime  (CGM) 

Syno/wiis:  The  proposed' amendment 
would  further  clarify  the  parties' 
authority  regarding  open  and  closed 
rates. 

Agreement  NojnarOlOBS^-mi. 

7V£k.' Eurocoide-t 
Parties: 
North  Burope-U.S.  Atlantic 

Conference 
U.S.  Atlantic-North  Europe 

Conference 
Polish  Ocean  Lines 
American  Transport  Lines  Ltd. 
Topgallant  Group,  Inc. 
South  Atlantic  Cargo  Shipping 

(AtlanUcargo  N.V. 
Mediterranean  Shipping  Co..  S.A. 
Dart-ML  Limited 
Lykes  Bros.  Steamship  Co..  In& 
Synopsis:  The  proposed  amendment 
would  further  clarify  the  parties' 
authority  regarding  European  inland 
transportation  of  cargo  shipments  within 
the  scope  of  the  agreement 
Agreement  No.:  202^010684-002. 
Title:  Maditerranean-Puerto  Rican 
Conference. 
Parties: 
Compania  Trasatlantica  Espanola, 

SJi. 
Nordana  Line/Danneborg  Rederi  A/S 
Sea-Land  Service.  Inc. 
Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
service  contract  provisions. 
Agreement  No.:  203-011147-002. 
Title:  Greece/US.  Stabilization 
Agreement. 
Parties: 
Greece/U.S.  Atlantic  ft<;ulf 
Conference 


Ocean  Star  Container  Services.  Ltd. 

Synofuis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commissions*  requirements  concerning 
service  contract  provisions. 

Agnemait  No.:  20»-011ie(MMn. 

Title:  Agreement  No.  11100. 
Parties: 

Atlantic  Container  Line.  BV 

Compagnie  Generale  Maritime 

n.v.CMBs.a. 

Dart-ML,  Ltd. 

Galf . Container  Line  (CCL)  BV 

Hapag-Lk^d  AG 

.Jdmson  ScBBStar 

Nedlloyd  Ujnen  av. 

Pacific  Europe  Express 

P  ft  OCL  (Trans  Frei^t  Lines)  Limited 

Polish  Ocean  Lines 

Sea-Land  Service.  Ina 

South  Adantic  Cargo  Shipping  NV 

Synopsis:  The  proposed  amendment 
would  modify  the  agreement  to 
correspond  with  the  neutral  body 
provisions  set  forth  in  the  U.S.  Atlantic- 
North  Eurt^  Conference  (FMC  No. 
202-010636-041). 

By  order  of  the  Federal  Maritime 
Cdfnmission. 

Dated  June  13, 1968. 

loaaph  C  PolUag. 

Secretary. 

IFR  Doc.  86-13067  Filed  6-16-88:  •:4S  am) 

MLLsn  COOK  ea»«t-« 


The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1964. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  1(XI25.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Fadefri  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

/^reementNo.:22A-2O0l2a. 
Title:  Port  of  San  Francisco  Revenue 

Sharing  Agreement. 
Parties: 
Cify  and  County  of  San  Francisco 
(City),  Associated  Container 
Transportation,  Blue  Star  Line,  Inc., 
Columbus  Line,  Inc.  (collectively. 
Lines). 


.J-- 
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Synapeis:  The  agreement  provide*  that 
the  Lines  sbaU  receive  reduced 
dockage  and  wharfage  and  shall  share 
in  demuirage  charges  in  return  for 
their  agreement  to  utilize  San 
Francisco  as  their  pubH^ed.  regulariy 
scheduled  port  of  call. 

By  Order  of  the  Federal  Maritime 
Commission. 

loMphCPollung.  I 

Secretary.  \ 

Dated:  June  13, 1988. 
IFR  Doc.  88-13868  Filed  e-lft-aec  ft45  am) 


FEDERAL  RESERVE  SYSTEM 
Agency  Foniie  Under  Review 


|une  la  19fl& 

BackgnMoid 

Notice  is  hereby  given  of  final 
approval  of  pnqKMed  information 
collectioa(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulation  on 
Controlling  Paperworic  Burdens  on  the 
PubUc). 

FOR  Rlimei  NffONMATKM  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer 

Nancy  Steele.  Division  of  Reeeardi  and 
Statistics.  Board  of  die  Federal 
Reserve  System.  Washington.  DC 
20551  (202-152-3822). 

OMB  Desk  Officer 

Robert  Neal.  Jr..  Office  of  faifcmBation 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  New 
Executive  Office  Building.  Room  3206, 
Washington,  DC  20603  (202-395-73«tq. 

PropoBoJ  to  approve  under  OMB 
delegated  authority  the  extension, 
without  revision,  of  the  following  report 

Report  Title:  Statement  of  Purpose  for 
an  Extension  of  Credit  Secured  by 
Margin  Stock. 

Agency  Form  Number  FR IM. 

OMB  Docket  Number  7100-(ni8. 

Freqmncy:  Recordkeeping 
requirement  \   \ 

Aeporters;  Commercial  bam. 

Annual  Reporting  Hours:  94,637. 

Small  businesses  are  affected 

General  Description  trf  Report 

This  information  oAection  is 
mandatory  (15  U.S.C  78g.  78w)  and  ia 
not  given  confidential  treatment. 

A  purpose  statement  is  required  to  be 
completed  by  a  bank  and  its  borrower 
whenever  credit  is  secured  directly  or 
indirectly  by  any  margin  stock  in  an 
amount  exceeding  $100,000.  The 


statement  is  not  filed  with  the  Federal 
Reserve,  but  is  a  "record-keeping"  form 
retained  Cor  a  specified  period  by  the 
lending  bank.  It  is  used  to  dctemine  the 
purpose  of  the  loan  proceeds,  to  serve  as 
an  evidentiary  tool  to  asoertain  the 
intention  of  the  parties  inv^ed.  and  to 
document  the  securitiee  serving  as 
collateraL 

Proposal  to  Approve  Under  OMB 
Delegated  Authority  the  Imphmetatioa 
of  the  Folhwatg  R^xui 

Report  Title:  National  Survey  of  Small 
Business  Finances. 

Agency  Form  Number  FR  3044. 

OMB  Docket  Number  7100-0234. 

Fluency:  One-time  survey. 

Reporters:  Small  businesses. 

Annuul  Reporting  Hours:  2,125. 

Small  businesses  are  affected. 

General  Description  of  Report 

This  inftmnation  collection  is 
voluntary  (12  U.&C.  1817(}).  1828(c).  and 
1841  et  seq.)  and  is  given  partial 
confidential  treatment  (5  U^.C 

552(b)(4)). 

This  one-time  telephone  survey  of 
small  businesses  wiU  be  conducted 
between  }ane  and  Sepleflsber  1888  by 
employees  of  a  private  contractor.  The 
purposes  of  the  survey  are  to  provide  an 
empirical  basis  for  the  definition  of 
banking  markets  and  to  provide 
information  on  sources  of  funds  for 
small  businesses. 

Board  of  Goveroort  of  the  Fodenl  R 
System.  |um  la  19e& 
WiUianr  W.  Wibs. 
Secretary  of  the  Board. 
|FR  Doc  88-13701  Filed  6-16-88: 8MS  am) 
SNXNM  COOK  ttlS-OI-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Ihe  Secretary 


Agency  Forme 
of 


mHMWlled  to  llie  Office 
and  Budget  for 


Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  mftmnation  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (CK^)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  The  following  are  dwise 
packages  submitted  to  OMB  since  the 
list  was  puUished  on  June  10. 1968. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  package) 


1.  Prospective  evahiatian  of  Health- 
care Workers  Bxpoaedlnflleed  frees 
Pattrato  infected  with  (flV— SOatMnsl— 
This  {HTofect  cvahiatee  earv^lance  of 
health-care  workers  with  potential 
exposure  to  blood  fluids  from  patients 
with  AIDS  or  AIDS  related  iUnesses  in 
an  attempt  to  define  the  risk  to  heahfa- 
eare  woricers  or  oontfading  HIV 
infection.  Respondents:  Indhridaala  or 
households.  NunAer  (^  Rmpondents: 
300;  Frequency  of  Reipom9:hMai 
Interview  and  4  fDUow-ep  Interviews; 
Estimated  Annual  Borden:  4IB0hoan. 

Office  of  the  Asaistaal  Seoetary  for 
Healdi 

1.  PHS  Contractors  hofile  System— 
0037-0120— The  MS  Contractor  ftofile 
System  provides  small  and  minority 
businesses  and  other  organisatiaas  the 
opportunity  to  bid  on  PHS 
procurements.  This  system  is  mandated 
by  Pub.  L  9&-807.  Respondents:  SbmU 
business  organixatiinuk  Munter  o/ 
Respondehts:  02;  Frequency  of 
Response:  Annually:  Estimated  Annual 
Burden:  000  hown. 

Indian  HeelthBaivioaa 

1.  IHS  Medical  Staff  Credentials  and 
Privileges  Fde— NEW— Used  to  grant 
privileges  to  IHS  medical  staff  members 
based  on  their  qualifications, 
competency  and  performance.  Indades: 
niysidans,  dentists,  psychologists, 
optometrists,  podiatrtets.  andiologists 
and  in  so  me  states,  certified  nurse 
midwives.  Respondents:  Indlviduel 
households,  state  and  local 
governments,  business  or  other  non- 
profit federal  agendea  er  employees, 
small  business  organisations;  Frequency 
of  Response:  On  occasion,  anneally; 
Estimated  Annual  Burden:  2,246  hoars. 

Akahol.  Dn«  Abuse,  and  Mental  Haelth 
Administration 

1. 1988  National  HousehoM  Survey  on 
Drug  Abuse— 003(MnilO— The  1988 
National  Survey  consists  of  personal 
interviews  with  am»oximately  8,000 
respondents  aged  12  years  sod  older 
randomly  selected  from  the  housdiold 
population  of  the  coterminoua  46  United 
States.  Findings  will  provide  prevalence 
and  trend  data  for  use  by  Fedsral  and 
State  agencies  to  evaluate  present  dng 
abuse  control  policies  and  to  determine 
policy  and  strategy  for  education, 
tf  aatinant  and  pteventiee  ■rtieitias 
Respondents:  Individuals  or  households; 
Number  of  Responseats:  4QJ00; 
Frequency  of  Response:  One;  Estimated 
Annual  Burden:  8.563  hours. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
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Reports  CtMMocft  Offioer.  OB  one  cf  th« 

followiag  — ii^wii: 

PHS:: 

HCFA:  30Um-t23e 

FSA:; 

SSA:: 

OS:  aaa  a«  ♦^ii 

OHD&aoe-i^^-Mis 


directly  l»l 
Offinri 
followiag  4 
Managi 
Office! 


I 


0MB  Report* 

New  Executive 
Waabii^jkM. 


DC  2066*.  At^  SfauMMdl  Koaa- 
McCalluni. 

Dated:  Jime  U.  1988. 


I— B.1 

Acting,  D^HMjatiBlamt  Swcntmtjfar 
Infoimatkta  B^ipurcm  MomagammL 
[FR  Doc  8ft-13m  Fiiad  6-lS-88;8:A5  am} 


4li4-«MI 


DEPARTHEin- OF  THE  INTERIOR 


oouof  yail 

[MT-MO-OMtlO-M] 


(RIK/ 
EIS)  kas  bcat^pnpani  iv  liw  Weal  Hh 
Line  plannii^|ana.  Ike  RMP/BB 
decribes  aaq  ( 
managiaB 
of  public 
Ffldenl 
Liberty. 

also  addresa|4  (he  recnaliaaei 
managaaMBi  jfpdbliBlBads  wttUa  the 
Upper  MM  ri  NalioMi  WiU 


aMUAHdHoBacnaaf 
ioGtariar,  Toole. 


:  Rivar  ia  the  PUttips  Mid  Midi 
MFPa.  The  RMP/BIS  ianaperates  land 
use  dedsions  presented  in  the  Ptaiiie 
Potkoks  VetitatioB  Allocatioa  EIS 
(1961).  Misaoati  iMaks  Graih«  EIS 
(liT^  the  Miaaoari  Bicaka  WiUemesa 
Suitability  Study /EIS  (1982).  and  the 
Lewistown  EHstrict  Oil  and  Gas 
Enviraomental  Asaessment  of  ftveau  of 
Land  Management  (KM)  Leasing 


Public  Participation:  The  draft  RMP/ 
EIS  was  avaflaUe  for  pubfic  review 
from  June  5^  1967  to  St^tember  3. 1987. 
Written  Gomawats  were  feceivcd  from 
agcndea.  organizafions,  and  indhridaals. 
Oral  coBunents  were  also  received  from 
persons  attendfog  six  public  meetiags 
held  in  |uly  1987.  All  comments  provided 
were  cooaidend  dariag  te  piaparation 
of  the  proposed  final  RMP/EIS. 

Ck>pies  of  the  propoaad  fiaal  RMP/EIS 
are  available  for  review  in  public 
libraiiea  located  throughout  die  planning 
area.  Copies  are  also  avaflable  from  the 
Lewistown  District  Office,  Airport  Road, 
LewistowB.  Maataaa  S04fi7.  phoaa  408- 
538-74811.  Public  reading  copies  are 
available  for  review  at  the  following 
locatioiis: 
BLM.  Office  of  PuUic  Affairs.  Main 

Interior  Buttfing.  Room  580ft  18th  and 

C  StieeU  NW..  Waahington.  DC  20Z40 
BLM,  Moataaa  State  Offisa;  Public 

Aaaislance.  222  North  32nd  Street. 

Bilhi«s.  Montana  50101 
BLM  Lewistown  District  Office.  Airport 

Road.  Lewisto«vn,  Montana  50457 
BLM  Havre  Resource  Ataa.  West 

Seoood  Street  Havre.  Montana  80G01 
BLM  Gnat  Falls  Resource  Area,  215 

First  Avenue,  North.  Great  FaBs. 

Montana  59403 
BLM  Phillips  Resource  Area.  501  South 

Second  Street,  East,  Malta,  Montana 

58638. 

Backgraaad  iaibmwtion  andiR^w 
used  ia  devriepkig  (be  RMP/HS  are 
available  at  (he  Lswialotwi  District 
CMBce  and  (he  Graa(  Frils,  Havre, 
Phillips,  and  ^atttt  Reeoorce  Area 
Offices.  I 

All  parts  of  (ha  proposed  plaa  BMy  be 
protested.  Plolesta  Aoald  be  sent  to  the 
Director  (788)1  Bareaa  of  Land 
ManagenMOt  U.8.  Departaient  of  the 
hterior.  18th  nd  C  Siraele,  NW.. 
Washington.  DC  mno,  wfMn  (he  38- 
day  protest  period  tadii^lalyM.  M87. 
Protest  atateaneats  sknidri  indade  (ke 
followiag  infonutioa: 

The  name,  aailiag  addreaa,  tdephooc 

nuBiher.  aad  iaieiast  efdia  pefsOB 

filing  the  protest: 
A  staleaaat  of  the  issae  or  isaaes  beiag 

protested; 
A  statement  of  the  part  or  paita  of  te 

plan  being  proteOted: 


A  c<^iy  of  aU  douaiieata  addiesalwg  the 
issue  or  iasaea  (ha*  ware  adhadtted 
during  (be  ptamaig  process  by  the 
protesting  party,  or  an  nidtcation  of 
nie  date  thetssae  or  issaes  were 
discussed  for  tbe  record;  and 
A  concise  statement  explaining  why  the 
pr(q>osed  decision  is  bdieved  to  be 
wrong. 

At  the  end  of  the  30-day  protest 
period,  the  propeaad  plaa  excluding  any 
portions  under  piotart,  arili  become 
final  Approval  Witt  be  witkfaeld  on  any 
portion  (^  the  plan  under  prolest  uatil 
final  action  has  been  convleted.  Any 
■ijpifiww*  rhaniai  (n  tbr  prminsrri  plan 
made  as  a  resuk  of  a  pcotist  wiffi  be 
made  available  for  pablic  leview  and 
comment  prior  to  final  ^iprovai  and 
imptementatioBi 


Ann  Aldridu  Piojact  1 

Lewistown  District  Office.  Aiipert  Road. 

Lewietowa.  Moataaa  58457. 408-638- 

7481. 

suaaLnmrnwv  MNNNMNiTttNr  The 
propoaed  RMP/EIS  anriyies  fioar 
alternatives  to  resolve  mese  five  issaes; 
land  tenure  adjastnent;  ofl-foad  vehicle 
BMmegenent;  right-of-way  location; 
emphasia  aiae  management;  and 
recreatioRri  managcmeBt  of  the  l^iper 
Miseoari  National  WSd  aad  Scenic 
River.  Eadi  aHemative  represents  a 
complete  nanagement  plan  for  the  area. 
Hie  alternatives  can  be  aammarized  as: 
(A)  No  action  or  continuation  of  current 
practices;  (B}  resource  production:  (C) 
resource  ptotectkw;  ami  (D)  tiie 
preferred  alternative,  whkh  is  a  balance 
of  the  previous  three. 

The  RMP/EIS  examines  the 
designation  of  three  areas  as  Areas  of 
Critical  Eaviiaameatal  Cencern  (ACEC). 
Management  prescriptions  for  the  areas 
vary  by  alternative  and  are  described  in 
the  Emphasis  Area  sections  of  the  RMP/ 
EIS. 

The  proposed  alternative  would         . 
desigpate  (he  Kevin  Rim  as  an  ACEC  In 
order  to  protect  historic  peregrine 
habitat,  habitat  for  other  State  and 
Federal  special  interest  raptor  spedes. 
and  caltasal  reaoaroes.  Oil  aad  gas 
exploration  and  development  and  odier 
surface  disturbaaoe  would  cootiaaa 
under  more  restrictive  st^Mdatioas  to 
protect  the  raptor  aad  ailtucal 
resources.  Off-road  vehicle  aad  right-of- 
way  location  restrictions  would  also  be 
applied  in  the  area. 

The  proposed  ahernettve  would  riso 
designate  (he  Sweet  Grass  HUls  as  aa 
ACEC  in  order  to  I 
valoes  important  for  .Native  > 
religious  and  oAural  | 
peregrine  folcoa  aad  oter  sensitive 
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raptor  habitat,  public  recreation,  and 
winter  elk  habitat.  Management  in  this 
area  would  include  limitations  on  off- 
road  vehicles;  right-of-way  location, 
including  communication  site  location; 
more  restrictive  raptor  stipulations  for 
surface  disturbing  activities;  and 
possible  restrictions  on  surface 
developments  to  reduce  conflicts  with 
Native  American  religious  and  cultural 
practices. 

The  proposed  alternative  would  also 
designate  the  Cow  Creek  area  as  an 
ACEC  in  order  to  protect  and  preserve 
the  scenic,  interpretive,  recreational, 
and  paleontological  resources 
associated  with  the  Net  Perce  National 
Historic  Trail  the  Cow  Island  IVail. 
Such  a  designation  would  also  protect 
the  values  associated  with  the 
overlapping  Upper  Missouri  National 
Wild  and  Scenic  River,  the  Lewis  and 
Clark  National  Historic  TraU,  and  the 
Cow  Creek  Wilderness  Study  Area 
(WSA).  Management  in  this  area  would 
include  limitations  on  off-road  vehicles, 
right-of-way  location,  surface 
disturbance,  and  the  use  of  riparian 
areas. 

Public  participation  has  occurred 
throughout  the  RMP  process.  A  Notice  of 
Intent  was  filed  in  the  Federal  Register 
in  December  1963.  Since  that  time 
several  open  houses,  public  meetings, 
and  mailouts  were  conducted  to  solicit 
comments  and  ideas.  Any  comments 
presented  throughout  the  process  have 
been  considered. 

This  notice  meets  the  requirements  of 
43  CFR  1610.7-2  for  designation  of 
ACECs.  i  -    ih" 

Marvin  UNoua.  I       I 

State  Director. 
June  9. 1988. 
IFR  Doc  a»-13e70  Filed  ft-ie-SS;  8:^  ami 


[NV-MH»-4332-4W] 

AvslibMty  of  WMwiMw  Drsfl 
EfivkonnMnlal  Impaet  StstMnwit  for 
Novada  ConllguoM  Lamto  in  Ely.  Lm 
Vogas  and  Wbrnomucca  Oittrlete 

AGCNCV:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability  of  the 
Nevada  Contiguous  Lands  Wilderness 
Draft  Environmental  Impact  Statement 
(DEIS)  on  proposed  wilderness 
recommendations  for  the  Ely,  Las  Vegas 
and  Winnemucca  Districts  of  Nevada. 

suawuuiv:  The  DEIS  assesses  the 
environmental  consequences  of 
mana^ng  thirteen  (13)  WSAs  and  one 
(1)  Instant  Study  Area  (ISA)  as 
wilderness  or  nonwildemess.  The 


management  options  analyzed  include  a 
range  from  ail  wiideiness  to  no 
wilderness. 

The  names  of  the  WSAs  analyzed  in 
the  EIS,  their  total  average  and  the 
proposed  action  for  each  are  as  follows: 


WSA  name 

Acra- 
a0« 

PnspQMd 
action 

Maitto  Canyon  (NV-040- 

19.150 

Partial  <8.300 

oee). 

•c). 

rnh  &  WidWe  #1   (NV- 

11.090 

No 

050-201). 

WHdar-     . 

Fall  a  ymam  #2  (nv- 

17.242 

No 

050-21 Q. 

WHar- 

neaa. 

Fish  A  WMNta   #3  (NV- 

22.002 

No 

050-217). 

WMar- 
naaa. 

Lima    CanMon    (NV-090- 

34.680 

Pvtiai 

231). 

(13.895 

Million  NRs  (HV-050-233).... 

21.296 

No 
Wider- 
naaa. 

Garrett    BuMm    (NV-OSO- 

11.835 

No 

235). 

\MMar- 
neae. 

Cum    Spiingi    (NV-OSO- 

12.145 

No 

411). 

\MWar- 

nasi. 

B  Dorado  (NV-050-423) 

12.290 

No 
WMar- 
neae. 

Ireteba    Peaks    (NV-OSO- 

14.904 

No 

438). 

WMar- 

Jumtw  Springs  (NV-OSO- 

3.486 

NO 

236). 

WMar- 

NeMs  NiC  (NV-060-04R- 

Vie 

No 

15). 

MMar. 

Evergreen  ABC  (NV-OSO- 

2.604 

No""" 

01R-16). 

WMar- 
neaa. 

Lahoman  CuMvoal  Tcoul 

12.316 

No 

Natural  Area  (ISA). 

nest. 

DATEa:  The  Bureau  of  Land  Management 
is  accepting  comments  on  the  acctiracy 
and  adequacy  of  the  information  and 
analysis  in  tiiis  DEIS  through  September 
16, 1988.  Public  bearings  concerning  tide 
draft  have  been  scheduled  for 
Wednesday,  August  3. 1968  at  7K)0  pan. 
at  the  Clark  County  School  District 
Auditorium.  2832  &  Flamingo  Road  Las 
Vegas.  Nevada  andlor  Thursday. 
August  4, 1988  at  7K»  pjn.  in  the 
California  Room  of  the  Holiday  Inn,.100Q 
E  6th  Street.  Reno,  Nevada.        .. 


\  Testimony  may  be  either 
written  or  oral.  Written  comments  may 
be  submitted  at  the  hearing  or  to  the 
following  BLM  offices:  Bureau  of  Land 
Management,  Nevada  State  Office.  P.O. 
Box  1200a  Reno.  Nevada  80620;  or 
Bureau  of  Land  Management  Las  Vegas 
District  Office.  P.O.  Box  26569.  Las 
Vegas,  Nevada  80126,  ATTN: 
Wilderness  DEIS  Team  Leader. 


;  A  Umited 
number  of  individml  eeplee  of  the  DEIS 
may  be  obtained  from  the  District 
Manager,  Las  Vegas  District.  P.O.  Box 
26569,  Us  Vegas.  Nevada  89126. 

Copies  are  also  available  for 
inspection  at  the  following  locations. 
Department  of  die  Interior.  Bureau  of 
Land  Management,  18th  and  C  Street 
NW.,  Washington.  DC  20240;  Bureau  of 
Land  Management,  Nevada  State  Office 
850  Harvard  Way,  Reno,  Nevada  89520. 


K110N  contact: 
Janaye  Byeigo,  EIS  Team  Leader,  at  the 
Las  Vegas  District  Office.  P.O.  Box 
28569,  Las  Vegas,  Nevada  89126;  or 
Linda  Hansen,  Wilderness  Spedaiist, 
Nevada  State  OfBce.  P.O.  Box  12000. 
Reno.  Nevada  89520. 

Date:  June  7. 1968. 
Fred  Wolf. 

Associate  State  Director,  Nevada. 
[PR  Doc  88-13438  nied  6-16-88: 8:45  am] 
■HiJNOOOM  UIO  IC  M 
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rtMBoimrvana  MuuNuau  vaniCMa 
uaao  ■Kaainannp  wm  nocwaano 
Biiffpj!  Moalinoa 

ACTION:  Hearing  notice:  Use  of 
helicopters  and  motorized  vehicles  to 
gather  and  transport  excess  wild  horses 
and  burros. 


r:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  92-195,  as 
amended  by  Pub.  L  94-^579  and  Pub.  L 
95-514.  a  public  hearing  will  be  held  July 
28, 1966.  The  public  hearing  will  begin  at 
1K)0  pjn.  at  the  office  of  the  Bureau  of 
Land  Management,  North  Second  and 
Scott  Streets,  Batde  Mountain,  Nevada. 

The  intent  of  tlie  hearing  is  to  obtain 
public  input  for  the  indefinite  future  use 
of  helicopters  and  motorized  vehicles  to 
gather  and  transport  excess  wild  horses 
and  buRos.  The  area  under 
consideration  is  tlie  entire  Batde 
MouBtaia  District  and  those  lands 
adniinis(«ed  by  tlie  Battle  Mbontain 
District  for  the  porpoae  of  attaining  and 
maibtainteganiropiiate  management     - 
levels  of  wild  hocaes  and  bmroa  as  set 
forth  in  the  band  Use  Plan. 

The  hoarin^is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  hearing  moderator  or 
file  written  statements  for  management 
consideration.  Anyone  wiriiing  to  make 
oral  or  writtenvtatements  should  notify 
the  District  Manager.  P.O.  Bm  142a 
Batde  Moiutain,  N«yada  lOUa  hy  luly 
21. 1968.  Telephone  (702)  685-5181. 
Depending  on  the  number  of  persons 
wishing  to  make  oral  statements,  a  per- 
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person  lime  )ipi»t  majr  be  csteUithed  by 
theheeringi 


Summary  miiiiites  of  tfie  bearing  will  be 
maintained  ip  the  Battle  Monntain 
Distfict  OffM  oT  the  BLM  and  available 
for  pnbnc  innectfoB  (Kirfng  regular 
business  hoi^  within  30  days  following 
the  date  of  tl^^  hearing. 

Date:  June  8|  ^988. 
Patw  |.  KsMisK 

Actiag  Diatncl  f4maagati,  BmUieMomtaut 
|ER  Doc  8B-1^  FiM  d-lA-lfc&itS  am\ 


Grazing  Ad^ 


u  of  Land  Kfeaagement, 


of  Uie  Salaaon  DistricI 
Board. 


summary:  li^  SaloMB  District  of  die 
Bureau  ofLaiidllnnywitit  (BLM) 
announces  a  ^MlbGoaing  naHiqg  of  the 
Salmon  Disti  let  Grazing  Advisory 
Board. 

date:  The  n^etii^  will  be  held  ea 
Thursday.  A|]^t  4. 1981.  at  the  Sdmon 
District  Office.  Bureau  of  Land 
ManagemeniJConlBreBce  Room, 
Highway  flS  (jouth.  Salmon.  Idako  83407. 
The  meeting  win  begin  at  lOcOO  aja. 

meeting  is  hi\i  in  acoordanoe  with  Pub. 
L  92-463.  The  meeting  is  opea  to  the 
public:  publif:i  comaetits  oa  agenda 
items  will  be  accepted  from  VXO  to  1:30 
p  JB.  Anyone  urishing  to  make  an  oral 
statement  miwt  notify  the  District 
Manager.  But^u  of  Land  Management 
P.O.  Box  430(  3aImon.  Idaho  834B7  by 
July  28. 1988^ 

I  items  arc  (1)  Election  of 
I  Horsea,  (31  Allotment 
,(41WaterRighUi5l 
I  Ptofects.  (0)  Project 
I  (7)  Any  other  issues 

^management  in  the 


Theagemi 
Officen.  (2)  I 
Management 
StahisofFYll 
Requests,  an 
dealing  withjj 
Salmon  1 

Summary  fiiinutes  of  the  meeting  will 
be  kept  in  thy  Disbict  Office  awl  will  be 
available  fbij  public  inqiectioa  and 
reprodoctioii  puring  hwsiisesa  houn  (7:45 
ajft.  to  4:4S  |||D.)  within  30  days  alter 
themeeti^.|  f 

For  furthe^  Information,  contact  leny 
W.  Goodmait  District  Manager.  Bureaa 
of  Land  Manidgement  Salmon  District 
Office.  PXX  Btw  43a  Sahnon.  Idaho 
83467 


Dated:  lane  la  1MB. 

"  'ii  T"*  irritii 

Associate  Dmtrict  Manager. 

(FR  Doc  B&-13672  Filed  6-lS-«ai  M6  um\ 

SHxan  COBS  4st 


[OR-0W-0f-421«-t3:  QP»-164c  OROR 
440471 

R9Miy  ACBon— EJKiMnyc;  CM9011 

AQCNCV:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  realty  action — 

exchange  of  public  lands  in  Lane 

County,  Oregon. 


;  The  following  described 
puMic  land  has  been  eiiamined  and 
determined  to  be  soitable  for  transfer 
out  of  Federal  ownerridp  by  exchange 
under  section  206  of  tfie  Federal  Land 
Policy  and  Management  Act  of  1976  (43 

U.S.C.  trmY 


T.19S..R.1B, 

SecZ&NWMNWM. 
T.  21  Sh  R.  1 W.. 

Sec  17  Lot  1. 
T.22S.,R.1W.. 

Sec  7:  Lot  27. 
T.  22  Sm  R  2  W.. 

imc  12:  SWV^NB%^  SCMNWM. 


I  IBOaz  actcs  in  Lane  COanly. 

fai  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  the  Murphy  Sales 
Company: 


Wi 

T.17S..R3&. 
Sac  Mk  Lots  9-S.  WNVMNMt.  SBKNW)4. 
Coalainiag  154J9  acres  ia  Una  Cmmly. 


The  purpose  of  the  exchange  is  to 
bring  into  pobHc  ownership  a  parcel  of 
land  on  the  MdCenzie  River  with 
impwtant  public  vahws.  The  pobHc 
lands  to  be  exchanged  are  relativriy 
isolated  parcels  withoot  legri  access  for 
the  general  public.  The  private  lands 
being  offered  have  important  scenic 
quality,  recrestioa.  wOdBife  habitat  and 
timber  vafaiet.  These  lands  will  be 
managed  to  piescive  existfng  scenic 
qualities  and.  where  ceaapatible.  for 
multiple  nse^llie  paMic  inlerest  will  be 
well  served  by  a^dng  this  exdiange. 

The  vahie  of  the  lands  to  be 
exchanged  is  apprasdawteiy  equal  and 
ai^ustiwents  in  die  acns^s  or  tindwr  to 
be  exchanged  will  be  made  in  order  to 
bring  the  values  as  dose  as  possible 
upon  conpietioB  of  the  final  appraisal  of 
the  lands.  Pull  equaKsatian  of  values 
will  be  achieved  by  payment  to  the 
United  States  of  fluids  in  an  amount  not 
to  exceed  25  percent  of  dM  total  value  of 
the  puUic  land  to  be  transferred.  AU 


mineral  rt^its  wiQ  be  transferred  with 
the  surface. 
The  exchange  will  be  subject  to: 

1.  All  valid  existing  rights,  indeding 
any  right-of-way,  easement.  periMt  or 
lease  of  record. 

2.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  authority  of  the  United 
States  under  the  Act  of  August  30, 1890 
(43  U.S.C.  94^. 

3.  A  reservation  to  tfie  United  States 
of  a  ri^-<rf'-way  for  BLM  road  No.  22-2- 
12  across  die  SBMiNWVfc.  Section  12.  T. 
22  S..  R.  2  W..  WM. 

The  pobHc  land  described  above  was 
segregated  from  appropriation  under  the 
public  land  laws,  iiiduding  the  mining 
laws,  but  not  from  exdiange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1979  by 
pubUcation  of  a  notice  in  the  Federal 
Register  on  April  14. 1988  (53  FR  12476). 
The  segregative  effect  of  that  notice  will 
terminale  upon  issuance  of  patent  or  in 
two  years  from  April  14. 1908.  whichever 
occurs  first. 

DATE  For  a  period  of  45  days  from  the 
date  of  publication  of.  this  notice  in  the 
Federal  Regtsler.  interested  parties  may 
submit  comments  to  the  Eu^ne  District 
Manager  at  die  address  shown  below. 
Any  tjbjectioas  will  be  reviewed  by  the 
Oregon  State  Director,  Bureau  of  Land 
Management,  who  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  flnal 
determination  of  the  Department  of  the 
Interior. 

ADOROSCS:  Detailed  information 
concerning  this  exchange,  induding  the 
environmental  assessment,  is  available 
for  review  at  the  Ei^eae  District  Office. 
P.O.  Box  10228  (1255  Pearl  Street). 
Eugene,  Oregon  a744a 
FOR  FURTHM  MRMMATION  CONTACT: 

Ronald  WoM.  Eugene  District  OfRce,  at 

(503)68^-6403. 

Date  of  tasur.  lane  la  isaa. 
RonaUUiCaHiBMB. 
District  hkmoger. 
(FR  Doc.  8S-137S7  Filed  »-l»-88;  8:45  am) 

SNJJNQ  COOK  43ia.«.« 

[AK-932-08-4220-10;  F-2aM»l 

■  •iiiMiiaiion  oi  iTopovuv  wiumiuwai 
and  Raaarvaaonof  Landai  Alaska 

AQCNCV:  Bureau  of  Land  Msnsgrment. 

Interior. 
ACTION:  Notice. 

summary:  This  notice  terminates  the 
segregative  effect  of  a  proposed 
withdrawal  and  reservation  of  lands 
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requested  by  the  U.S.  Aimy  Corps  of 
Engineers  for  use  as  a  military 
communications  facility. 

EFncnvc  date:  June  17. 1988. 

RM  puhther  mromiATiow  contact; 
Sandra  C  Thomas.  BLM  State  OfRce. 
701 C  Street.  Box  13.  Anchorage.  Alaska 
99513, 907-271-3342. 

SUPPLEMENTARV  MFORMATION:  Notice  of 

a  proposed  withdrawal  and  reservation 
of  lands  for  the  U.S.  Army  Corps  of 
Engineers,  was  published  in  the  Federal 
Register  on  Januaiy  12, 1978  (43  FR 
1840).  The  purpose  of  the  application, 
serial  number  F-22388,  was  for  use  as  a 
military  communications  facility.  The 
Corps  of  Engineers  has  cancelled  its 
application  involving  the  following 
described  lands: 

Katael  River  Meriifian  I 

TractI 

Commencing  at  the  USC  and  GS  monument 
Galena  AZ.  Mark,  proceed  N.  83*3rS0'E 
3.063.65  feet,  thence  N.  ae*31'07'  E.  l.igOJM 
feet:  thence  N.  76*25'01'  E.  76&44  feet:  thence 
N.  arsrso'  E.  171.03  feet;  thence  N.  71'0«'20- 
E.  2.81&0B  feet  to  the  true  point  of  beginning 
of  this  description  being  called  comer  "A". 

Thence  N.  71*04'20'  E.  471.22  feet  to  comer 
"B";  Thence  N.  18*55'40-  W.  l.isaoo  feet  to 
comer  "C"  Thence  S.  Tl'WTOr  W.  471.22  feet 
to  comer  "D";  Thence  S.  18*55'40'  B.  1.150.00 
feet  to  the  true  point  of  beginning. 

Containing  approximately  12.44  acres. 
Tmctll 

Commence  at  comer  "B"  of  Tract  L 
proceed  N.  71'04'2D"  E  4.435.27  feet  thence  S. 
55'53'44'  E.  788J9  feet  thence  N.  86*28'21'  E. 
731.39  feet  to  the  true  point  of  l>eginning  of 
this  description,  being  called  comer  "E", 

Thence  N.  7r28'16'  E.  46.10  feet  to  comer 
T":  Thence  S.  70*42'3e"  E.  S17M  feet  to 
comer  "G":  Thence  N.  19'ir24'  E.  780.00  feet 
to  comer  "H":  Thence  N.  70*42'36'  W.  357.01 
feet  to  comer  "I";  Thence  S.  19*17'24'  W. 
764.31  feet  to  the  true  point  of  beginning. 

Containing  approximately  6.24  acres. 

The  two  tracts  described  aggregate 
approximately  1&68  acres.  At  a*00  a.m. 
Alaska  Daylight  Time,  on  the  date  of 
this  publication,  such  lands  will  be 
relieved  of  the  segregative  effect  of  the 
proposed  withdrawal. 
Sua  A  Wolf. 

Chief,  Branch  of  Land  Resources. 
(FR  Doc  88-13770  Filed  6-18-88;  8:45  am] 
ffW  I  ttW  coot  ins  in  M 


MiMrato  ManagMiwnt  8«rvte« 

P«v1opimmOpf«Mon8  Coordination 
Docyman^  Amoco  Production  Co. 

AQCNCV:  Minerals  Management  Service. 
Interior. 
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ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 


r.  Notice  is  hereby  given  that 
Amoco  Production  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5682,  Block  140.  West 
Delta  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Fourchcm,  Louisiana. 
DATE  The  subject  DOCD  was  deemed 
submitted  on  June  9, 1988.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
AOORCSSCS:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service.  1201  Ehnwood 
Paric  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  pjn.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  nans.  Post  Office  Box  44487.  Baton 
Rouge.  Louisiana  70805. 
FOR  RMTHni  NWOHMATION  CONTACT 
Mr.  Lars  T.  Herbst;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2533. 
•UPniMENTARV  MKMMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  die  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Servige  is 
considering  approval  of  the  DOCD  and 
that  it  is  avaibble  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public  pursuant  to  1 93aei  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 


contained  in  IXX^Ds  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1968 
(53  FR  10505). 

Tliose  practices  and  procedures  are 
set  out  in  revised  S  250.34  of  Title  30  of 
the  CFR. 

Date:  June  la  1968. 

J.  RosH*  PMicy. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  88-13673  Filed  6-18-88: 8:45  am) 

gllXIO  COOC  IJU  MH  M 


f.  National  Park  Service  Alaska 
Region.  Interior. 

action:  Notice  of  Meeting. 


v:  The  Alaska  Regional  Office 
of  the  National  Park  Service  announces 
the  forthcoming  meeting  of  the  Denali 
National  Paric  Subsistence  Resource 
Commission.  The  following  agenda 
items  will  be  discussed: 

(1)  Call  to  order. 

(2)  Reading  and  approval  of  minutes. 

(3)  Subsistence  hunting  plan. 

(4)  Subsistence  zones. 

(5)  Update  on  rural  and  nonrural  areas 
and  effects  on  subsistence  users. 

(6)  Update  on  paric  and  other  plans 
that  might  affect  subsistence. 

(7)  Internal  commission  business. 

(8)  Other  business. 

(9)  Adjourn. 

DATe  The  meeting  will  begin  at  9K)0  am 
on  Friday.  Jime  17. 1988  and  conclude 
that  afternoon  or  tfie  morning  of  June  18 
if  needed. 


:  Denali  National  Paric. 
Headquarters  Recreational  Hall. 


FOW  WmTHm  INFONMATION  CONTACT; 

Robert  C.  Cunningham.  Superintendent, 
Denali  National  Paric  P.O.  Box  9.  Denali 
National  Paric  Alaska  997S5.  Phone  (907) 
683-2294. 

MPnjaKNTAiiv  MramiATiON:  The 

Denali  National  Paric  Subsistence 

Resource  Coomiission  is  authorzed 

under  Title  Vm.  Section  806.  of  the 

Alaska  National  Interest  Lands 

Conservation  Act  Pub.  L  96-487. 

Although,  this  notice  did  not  appear  in 

the  Fadatal  Ragistar  15  days  prior  to  the 

meeting  all  interested  parties  were 

notified. 

DmridB.AaMS. 

Acting  Regional  Director, 

(FR  Doc  88-13600  FIImI  ft-16-88: 8:45am] 

IStUSM  COM  ow-n-H 
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INTCRNATldllAL  DEVELOPMBfT 
COOPERAl  iON  AGENCY 

Agwwy  lor  ^ntomalional  OvvatopniMt 

iCdaction 
t  Submitted  to  0MB  for 


TheAgerliJ^  for  International 
Developmeilt  (AJ.D.)  submitted  the 
following  public  information  collection 
requiremenW  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Aft  of  108a  Pub.  L  96-511. 
The  request  a  for  generic  clearance  for 
those  infomfttion  collection  instruments 
designed  in  \f^S>.  Washington  to  be 
collected  ouoraeas.  These  catMories  of 
informationideUecticms.  listed  by  sector, 
represent  tfa|i|  typical  project  related 
requirements  AJJ).  faces  in  reaching  its 
operational  goals.  The  respondents  for 
each  categot^  will  be  indigenous 
persons  of  tne  less  developed  country 
and  ttie  frequency  of  the  response  wUl 
vary  per  coi  lection.  Comments  regarding 
these  infom  lAtion  collections  should  be 
addressed  ti)|yie  OMB  reviews-  listed  at 
the  end  of  ta^  entry  no  later  than  ten 
days  after  publication.  Comments  may 


also  be  a 
submissio 


I  to,  and  copies  of  the 
t>tained  Efom  thelteports 


Managemer  iTofficer.  John  H.  Elgin,  (703) 
875-ieOB,  IRM/PE.  Room  llOffi,  SA-14. 
WashingtOi^JDC  20523. 

Date  SubmittBd:  June  la  1988 

Submitting  tlgency:  Agency  for 
International  Development 

OMB  Number:  0*12r4a2S 

Form  Numaar:  ^lone 

7>7ie  of  Submission:  Extension  of 
ExpiratiouDate 

Title:  OversBBS  Information  Collections 

Purpose:  ThU  Agency  collects 
information  for  die  design, 
implementation,  and  evaluation  of 
project  cmied  out  in  LDCs  (less 
developed  Icountries).  This  data 
represent^  coHectiohs  that  are 
specifically  designed  and  collected 
within  th«  country.  These  collections 
affect  the|inhabitants  of  the 
developing  country  in  the 
developrnj^t  of  its  human  and 
economic  Resources. 

Da^  Submnjted:  June  la  1988 

Submitting  Agency:  Agency  for    ' 
International  Development 

OMB  NumlMrf  Ml2rOS» 

Form  NumoBT  None 

Type  of  Submission:  Extention  of 
Expiratioi  Date 

Title:  Eneimi  Mvate  and  Voluntary 
Oiganixatibiis.  and  Selected 
Developn)ant  Activities  (Data 
collectioai  created  in  the  U.S..  but 
conducted  iin  other  countries) 

Purpose:  ThU  type  of  data  collection  is 
used  in  follow  up  on  LDC  participants 


trained  in  the  U.S.  under  onr  programs 
to  see  how  diey  are  utiUiing  the 
information  learned  and  the  impact 
the  training  has  had  on  theen^gy 
situation  in  a  country.  This  type  of 
data  collection  is  also  used  to  follow 
up  on  performance  of  equipment 
placed  in  an  LDC 

Date  Submitted:  June  10. 1988 

Submitting  Agency:  Agency  for 
International  Development 

OMB  Number  Onz-OSZ7 

Form  Number  None 

Type  o/S^Am/ss/on.' Extension  of 
Expiration  Date 

Title:  Agriculture.  Rural  Development 
and  Nutrition 

Purpose:  The  Sdenee  and  Technology 
Bureau  requires  periodic  sources  of 
information  on  the  social  and 
economic  conditions  of  a^culture. 
nutrition  and  rural  areas  of  develc^ing 
countries.  Projects  are  then  prepared 
and  evaluated  to  provide  technical 
and  financial  assistance  in  support  of 
those  countries'  development 
programs. 

Date  Submitted:  June  10. 1968 

Submitting  Agency:  Agency  for 
International  Development 

OMB  Number  0412-0528 

Form  Number  N€me 

Type  of  Submission:  Extension  of  < 
Expiration  Date 

Title:  Health  and  Population  Programs 
of  AJJ). 

Purpose:  A.I  J),  collects  a  variety  of 
health  and  population  information 
throughout  the  developing  world  in 
order  to  provide  infonnation  to  policy 
makers  and  program  administration, 
access  health  anid  family  planning 
programs,  and  develop  new  ways  to 
combat  diseases  and  regulate  fertility. 
Governments,  private  oiganizations 
and  international  q)ecialized  agencies 
(e.g.,  WHO)  use  tiiis  data. 

Date  Submitted:  June  10, 1988 

Submitting  Agency:  Agency  for 
International  Development 

OMB  Number  OtlZrWZa 

Form  Number  None 

Type  of  Submission:  Extension  of 
Expiration  Date 

Title:  Education  and  Humah  Resource 
Programiof  AJ.D. 

Purpose:  AJ.D.  collects  a  variety  of 
education  and  training  information 
througout  the  developing  worid  in 
order  to  provide  infonnation  to  policy 
makers  and  program  administration; 
access  formal  and  nonformal 
education  programs;  aiid  develolp 
new  approaches  to  provide  education 
and  training  to  LDC  (less  developed 
countries)  citizens.  Governments, 
private  oiganizations  and 
international  specialized  agencies  use  . 
this  data. 


Reviewer  Frandne  Picoult  (202)  395- 
7340.  Office  of  Management  and 
Budget  Room  S2D1,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Dated:  June  8. 1968. 
lohalLatia, 

Planning  and  Evaluation  Diviakm. 
(FR  Doc  88-137«5  FUed  6-16-68;  8:45  ami 
tCOKSIW-aiHI 


INTEmTATE  COMMERCE 


Intent  To  EnQa90  in  Componnted 
Intaroofporate  HouInQ  Oporations 

This  is  to  provide  notice  as  required 
by  49  U.SX:.  10524(b)(1)  Uiat  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C 
10524(b). 
A.  1.  Parent  Corportion: 

Commercial  Metals  Company,  7800 
Stemmons  Freeway  (75247).  Post 
Office  Box  1046  (75221).  Dallas. 
Texas,  State  of  Incorporation:   • 
Delaware 

The  following  are  divisions  which  will 
participate  in  the  operation: 
Karchmer  Iron  ft  Metal  Company,  514 

Washington.  Springfield,  Missouri' 

65806 
Southwest  Mesa  Scrap  Co.,  2701  Second 

Street  NW.  Albuquerque,  New  Mexico 

87107 
CMC-Yarmuk  Scrap  Processing,  907 

South  Railroad,  Lawton,  Oklahoma 

75301 

The  following  100%  wholly-owned  or 
controlled  subsidiaries  will  participate 
in  the  operation: 
CMC  Process  Products,  Inc.,  7800 

Stemmons  Freeway,  Dallas,  Texas 

75247,  State  of  Incorporation:  Texas 
CMC  Steel,  Inc.,  Mill  Road,  Seguin. 

Texas  78155,  State  of  Incorporation: 

Texas 
Capitol  City  Steel  Company,  6717  Circle 

S  Road,  Austin.  Texas  78745,  State  of 

Incorporation:  Texas 
Cometals.  Inc.,  One  Penn  Plaza,  Room 

3401  New  York,  New  York  10001, 

State  of  Incorporation:  New  York 
Commercial  Metals-Austin,  Inc.  710 

Industrial,  P.O.  Box  19169,  Austin, 

Texas  78760-0169 
Commercial  Metals  Railroad  Salvage 

Company  7800  Stemmons  Freeway, 

Dallas,  Texas  75221,  State  of 

Incorporation:  Texas 
Commonwealth  Metal  Corporation,  560 

Sylvan  Avenue,  Englewood  CHffst 

New  Jersey  07632,  State  of 

Incorporation:  New  Jersey 
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Enterprise  Metal  Coiporation.  175  Great 

Neck  Road.  Room  406,  Great  Neck 

New  York  10021.  State  of 

Incorporation:  New  York 
Howell  Metal  Company,  State  Route 

728.  P.O.  Box  218,  New  Market. 

Virginia  22844.  State  of  Incorporation: 

Virginia 
SMI  Steel  Inc..  P.O.  Box  2875  A 

Birmingham,  Alabama  35212,  State  of 

Incorporation:  Alabama 
Structural  Metals.  Inc..  Mill  RoadL 

Seguin,  Texas  78155,  State  of   | 

Incorporation:  Texas 
Texas  Cold  Finished  Steel,  Inc.,  1300 

Baker  Houston.  Texas  77002,  State  of 

Incorporation:  Texas 
CMC  Steel  Fabricators.  Inc..  State  of 

Incorporation:  Texas,  Doing  business 

under  the  following  names: 
SMI  Steel-Arkansas.  Kerlin  Road,  Box 

1147.  Magnolia.  Arkansas  71753 
Alamo  Steel,  Inc.,  Old  Dallas  Road.  P.O. 

Box  86,  Waco,  Texas  76703 
Capitol  Steel,  Inc.,  2655  North  Foster 

Drive  P.O.  Box  66636,  Baton  Rouge, 

Louisiana  70606 
CoMet  Steel  Inc.,  4646  Singleton 

Boulevard,  Dallas,  Texas  75212 
Houston  Steel  Service  Company  of 

Texas,  Inc,  5321  Westparic  IMve, 

Houston,  Texas  77065 
Houston  Steel  Service  Company — Rebar 

Division.  5321  Westparic  Drive. 

Houston.  Texas  77065 
Safety  Railway  Service  Company  Aloe 

Field.  P.O.  Box  2298.  Victoria.  Texas 

77901 
Safety  steel  Service.  Ina,  Rodd  Field. 

P.O.  Box  6546,  Corpus  Christi.  Texas 

78411 
Safety  Steel  Service.  Inc.  201  East 

Crestwood  Drive.  Victoria,  Texas 

77801 
Safety  Steel  Construction.  Inc..  201  East 

Crestwood  Drive.  P.O.  Box  2296. 

Victoria.  Texas  77901 
Southern  States  St^  Company  9675 

Walden  Road.  Beaumont.  Texas  77706 
Southern  Farm  Supply  Company,  1318 

Busdiong  Road.  Houston.  Texas  77093 
Southern  Fence  Post  Company  1318 

Buschong  Road.  Hoastm.  Texas  77063 
Southern  Post  Company  1318  Buchong 

Road.  Houston.  Texas  77083 
Southern  Post  Company.  1960 

Benchmaric  Drive.  Round  Rock.  Texas 

78664 
Safety  Detention  Systems.  Inc.  Victoria. 

Texas  77901 
Southern  Post  Company,  Kerlm  Road, 

P.O.  box  489,  Magnolia.  Aricansas 

71753 
Sterling  Steel  Company.  5600  Braxton. 

Suite  12.  Houston,  Texas  77036 

1.  Parent  corporation  and  address  of 
principal  office:  Grinnell  Corporation,  3 
Tyco  Park.  Exeter.  NH  03833. 
Incorporated  in  Delaware.     . 


2.  Wholly'owaed  subsidiaries  which 
will  participate  in  the  operations  and 
State(s)  of  incorporation:  Allied  Tube  ft 
Conduit  Corporation,  16100  S.  Lathrop 
Avenue,  Harvey,  IL  60426,  Incorporated 
in  Delaware. 

Notsta  R.  McG«e, 

Secretary. 

(FR  Ooc.  88-13724  Filed  «-l»-88: 8:45  am] 

BtUMGCOOE: 


(Decision  Not  15t 
(Sub  Noa.8and>)l 


Atchiaon,  Topaka  and  Santa  Fa 
Railway  Co;  Traekaga  RIglita,  PoMa 

Joint  (laa  of  Tarininal  FacMtlaa  in  Naw 


AQCNCv:  Interstete  Commerce 

Commission. 

ikCnON:  Notice  of  Decision  No.  15. 

SUMMARV:  The  Commission  is  accepting 
for  consideration  the  application  of  the 
Atchison.  Topdca  and  Santa  Fe  Railway 
Company  (AT^  hr.  fl)  Direct  access 
trackage  rij^ts  over  Souttiem  Pacific 
Transportation  Company  (SFT)  between 
Houston.  TX  and  New  Orleans.  LA:  (2) 
direct  access  trackage  rights  over  die 
Kansas  Qty  Southern  (KCS)  Lake 
Charles  brmch,  at  and  between  Lake 
Charles  and  Mossville.  LA:  (3)  bridge 
trackage  ri^ts  over  SFT  between 
Rosenheim  and  Houston.  TX;(4)  direct 
access  trackage  rig^tts  over  SPT  between 
Beaumont  and  Port  Arthur.  TX:  (5)  lUract 
access  trackage  rights  over  SFT  between 
Dayton  and  Siaytown.  TX.  between 
Houston  and  Barbour's  Cut  TX  via 
Harrisbuig  Jet  and  Strang,  and  between 
Strang  and  Seabrook.  TX:  (6]  bridge 
trackage  rights  over  KCS  bietween 
FannersvUle,  TX  and  Shreveport  LA. 
with  direct  access  to  all  shippers  and 
connecting  railroads  at  Shreveport:  and 
(7)  joint  use  of  tenainal  bdlities  owned 
by  the  City  of  New  Orteam  and 
operated  by  the  New  Orieans  PttbUc  Belt 
Railroad  (NOPB)  at  New  Orleans.  LA. 
These  applications  are  responsive  to  the 
proposed  acquisition  of  control  of  SFT 
by  Kansas  City  Southern  Industries.  Inc. 
(KCSI). 

DATca:  Written  comments  and  all 
evidence  must  be  filed  with  the 
Interatate  Commerce  Commission  by 
June  27. 1988.  Briefs  from  aU  parties  are 
due  July  11. 1988.  Oral  argument  will  be 
held  on  July  27, 1988. 


FOB  wjaniBW  aMNMUTtONConnicn 

Joseph  H.  Dettmar.  (202)  275-7245 


or 


Tom  Shick.  (202)  275-7972.  [TDD  for 
hearing  impaired:  (202)  275-1721] 


;  An  original  and  20  copies  of 
all  comments  refeirkig  to  Finance 
Docket  No.  32000  (Sub-Nos.  8  or  9) 
should  be  filed  with:  Office  of  the 
Secretary,  Case  Control  Branch.  Attn: 
Finance  Docket  No.  32000.  Interstate 
Commerce  Commission,  Washington. 
DC  20423. 

Five  copies  of  all  comments  should 
also  be  sent  to:  Office  of  Proceedings. 
Room  2118.  Interstate  Commerce 
Commissiaii.  Washington.  DC  80423. 
aupnnMNTAiiv  mnmumom.  On  May 
9, 1908.  KCSI  end  certain  wholly-owned 
subsidiaries  filed  an  inconsistent 
application  to  the  primary  application  in 
Finance  Docket  No.  32000  and  embraced 
cases,  where  Rio  Grande  Industries.  Inc. 
(Rie  Grande)  and  certain  wholly-owned 
subsidiaries  seek  authority  to  acquire 
control  of  SPT  and  its  carrier 
subsidiaries.  By  the  inconsistent 
application,  the  KCSI  parties  seek 
control  of  SFT  and  its  carrrier 
subsidiaries.  Notice  of  acceptance  of  the 
primary  application  filed  by  Rio  Grande 
was  published  in  tiie  Fedafal  Register  on 
Mardi  8, 1988.  at  53  FR  7406.  Notice  of 
acceptance  of  the  inconsistent 
application  filed  by  KCSI  was  published 
in  the  Federal  Rej^rter  on  May  24. 1988, 
at  53  FR  18620. 

Also  on  May  9. 1988.  ATSF  filed 
responsive  applications  to  the  KCSI 
proposal  These  applications  were 
supplemented  by  ATSF  on  June.  1988, 
the  date  establiriied  by  Decision  No.  7 
for  the  filing  of  responses  to  conditions 
to  the  primary  application.  The 
applications  and  supplemental  material 
were  timely  filed. 

In  Sub-No.  8.  ATSF  proposes  to 
acquire  trackage  rights  over  properties 
of  SPT  and  KCS  as  follows: 

1.  Over  SPTs  Gliddeni  Subdivision 
from  Rosenberg  (Tower  17.  milepost 
36.3)  to  West  Junction  (milepost  12.6). 
Over  SPTs  Englewood  Line  from  West 
Junction  (milepost  9.4)  to  Dawes 
(milepost  3534)).  including  the  Freight 
Line  between  Chaney  Junction  and 
Tower  28  (2.9  miles). 

2.  Over  SPTs  Harrisbuig  Line  from 
Tower  68  (milepost  0.0)  to  West  Junction 
(milepost  12.6).  Over  SPTs  Galveston 
Line  from  Hanisburg  Junction  (milepost 
7.2)  to  Seabrook  (milepost  30.8). 
including  the  HUP  Lead  (4.2  miles),  the 
Bayport  Loop  (5.0  miles)  and  Barbours 
Cut  Terminal  AT^  wmild  provide  local 
service  on  these  lines. 

3.  Over  SPTs  Avondale  and  Lafayette 
Lines  from  Dawes  (milepoat  3S8jO)  to 
West  Bridge  Junction  (milepost  10.5). 
including  ri^ts  over  KCS's  Seventh 
Subdivision  between  GCL  Junction 
(milepoct  706A)  and  Tower  31  (milepost 
764  J).  Over  SPTs  Baytown  Branch  bt>m 
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Dayton  (mili 
(milepost 
Branch  bei 
(milepost  II 
30.17),  ind 
and  Port 
AT^woi 
these  Unas. 

4.  Over 
from  mile] 
the  end  oi 
Lake 

SFTs  line 
service  en 

5.  Over 
milepost 
milepost 
overKCS'i 
and  LIMA'S 
betweenT^j 
Junction  (! 
to  ^T/8t 
facilities 
Shrevepoi 

InSub-l 
terminal 
NOPBin 
Bridge  Jon 
CSX 
Sout^m 
ATSFstai 
readi  a  sai 
agreenent 

Theri^ 
the  appro' 
theKCSI 
support  of 
that,  if  the 
is  granted. 
ATSPwiU 
actual  or 


at  0.0)  to  Baytowtn  . 
a).  Over  SPTs  Sabine 
een  West  Port  Arthur 
1)  and  Beaumont  (milepost 

Chaison  Spur  (3.3  miles) 
lur  Branch  (3.21  miles), 
provide  local  service  on 

i's  Lake  Qiarles  Branch 
it  B734.0  near  Mossville  to 
e  line  at  milepost  B739.4  at 
I.  including  connection  to 
iTSF  would  provide  local 
is  line. 

's  Texas  Subdivision  from 
3  at  Farmersvilte  to 
at  Texas  Junction,  and 
ifth  and  Sixth  Subdivisions 
iveport  &d)division 
s  Junction  and  Red 
iveport).  including  access 
ttis  Southwestern  terminal 
all  otmnecting  lines  at 


a,  ATSF  seeks  joint  use  of 
trackage  operated  by 
Orleans,  between  West 
i(Mi  and  comiecttons  with 
rtation  and  Norfolk 
lew  Orieans  (Gentilly). 
that  it  it  attempting  to 
factory  voluntary 

use  of  these  properties, 
sou^t  are  contingent  upon 
or  substantial  approval  of 
nsialtent  application.  In 
ai^cations,  ATSF  states 
:CSI  inconsistent  an)lication 
e  services  proposed  by 
necessary  to  eliminate 
tial  anticompetitive 
effects  in  sdutheast  Texas  and 
Louisiana,  and  between  ATSF-served 
points  and]  fie  Southeast 

The  applibations  substantially  comply 
wi^  the  applicable  regulations.  The 

and  exhibits  are  available 
in  the  Public  Docket  Room 
of  the  Interstate 

ion  in  Washington. 
Ion.  they  may  be  obtained 
It  from  applicant's 


representatfve  named  below. 


Thedei 
which  A' 
described 
Cannot  be 
submitted 


ption  of  the  properties  over 
seeks  trad^age  ri^ts.  as 
ive  and  in  its  application. 
ly  identified  on  its  maps 
Exhfl>it  1  to  the 
applicationj  ATSF  is  directed  to  submit 
a  new  ExUbit  1  or  a  revised  property 
identification,  no  later  than  June  20, 
1968. 

The  applications  are  consolidated  for 
dispositioi)  !with  the  applications  in 
Finance  IM>d^t  No.  320D0.  at  aJ.  Service 
of  an  initialidedsien  wdll  be  waived,  and 
determinaniDn  of  the  merits  of  the 
applications  will  be  made  in  the  first 


instance  by  the  entire  Commission.  49 
U.S.C  11345. 

PaitkipetioD  in  tte  Proceedings; 
Commants 

Interested  persons  may  participate 
fonnally  by  submitting  nvritten 
comments  regarding  me  responsive 
applications.  Comments  should  indicate 
the  exact  proceeding  designation,  and 
should  be  filed  in  the  numbers  and  with 
the  Commission  offices  q>ecified  above 
no  later  than  June  27. 1988.  Comments 
shall  include  the  following:  The  person's 
position  in  support  of  or  in  protest  to  the 
proposed  transaction;  any  and  aU 
evidence,  indoding  verified  statements, 
in  support  of  or  in  tqiposition  to  die 
pnqxMed  thuMction;  and  specific 
reasons  why  approved  would  or  would 
not  be  in  the  pid)lic  interest  See  40  CFR 
1180.4(d)(1).  Interested  persons  who  do 
not  intend  to  participate  formally  in  the 
proceeding' but  vdio  desire  to  comment 
may  file  statements,  subject  to  the  filing 
and  service  requirements  specified  . 
below.  Persons  must  state  specifically 
whedier  they  intend  activdy  to 
partidpate  in  the  proceeding  or  whether 
th^  Wish  only  to  be  advised  of  all 
dedsidns  issmd  by  the  Commission. 
Failure  to  state  an  intention  to 
partic^te  as  an  active  party  will  result 
in  die  person  being  placed  in  die  latter 
categoiy. 

Writtm  commmits  shall  be 
concnnently  served  by  first  class  mail 
on  die  Secretary  of  the  Department  of 
Transportation,  on  the  Attorney  General 
of  the  United  States,  and  on: 

(1)  Applicant's  representative: 

Gus  Svolos.  The  Atchison.  Topeka 
and  Santa  Fe  Railway  Co..  80  East 
Jackson  Boulevard,  Qiicago.  IL 
60804 
and 

(2)  Representatives  of  the  primary 

applicants: 
Samuel  R.  Fkeeman,  Vice  President 

and  Geiieral  Counsel  The  Denver 

and  Rio  (kande  Western  Railroad 

Company.  P.O.  Box  5482.  DenvN. 

CO  80217 
and 
K  Banrett  Prettyman,  Jr..  Hogan  and 

Hartsoo.  556  lliirteenth  St.  NW.. 

Washington.  DC  20004-nao 
and 

(3)  Representatives  of  die  Inconsistent 

applicant 
Morris  Raker.  Sullivan  &  Worcester, 
One  Post  Office  Square,  Boston,  MA 
02100 
and 
Robert  L  Calhoun.  Sullivan  k 
Worcester.  1025  Connecticut  Ave. 
NWh  Washington.  DC  20036 
and 


Robert  K.  Dreiling.  114  West  lltii  St^ 
Kansas  City.  MO  64105 

Comments  must  also  be  served,  by 
first  dass  mail  on  all  persons 
designated  as  active  {wrties  of  record  on 
the  Commission's  senrice  list  served 
May  16, 1968.  Briefs  from  all  parties  are 
due  July  11. 198a 

RespoDsive  AppUcationa 

Because  these  epplications  contain 
proposed  conditions  to  approval  of  the 
inconsistent  aH>lication  in  Finance 
Docket  Na  32000  (Sub-No.  8).  die 
Commission  will  entertain  no  requests 
for  affirmative  relief  to  these  proposals. 
Parties  may  partidpate  onfy  in  direct 
support  of  or  dired  opposition  to  ATSFs 
applications  as  filed. 

This  action  will  not  significandy  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

//  is  ordered: 

1.  The  applications  in  Finance  Docket 
No.  32000  (Sub-Nos.  8  and  9)  are 
accepted  for  consideration. 

2.  The  parties  shall  comply  with  all 
provisions  as  stated  above. 

3.  Iliis  decision  is  effective  on  the 
date  served. 

Deddad:  June  13. 1888. 

By  di«  Cominissioii,  Chainnan  Gradison, 
Vice  giatniian  Andre,  Commissionen 
Steirett.  SinuBom,  and  Lamlwley. 
CominissioDar  Stanvtt  did  not  participate. 
Nocala  K.  McGaa, 
Secntary. 
(FR  Doc.  aft-1372S  Filed  fr-l»-88;  8:45  am] 


[Docket  Na  AB-290  (Subtle.  2SX)] 
sounwni  HMiray  co.|  mmiiuuiniwiii 


widttw  SahM  MbWi  IL 


IMMilL       J 

steCom^^ 


r.  Interstate  ( 
Commission. 

action:  Notice  of  exonption. 


f.  The  Commission  exempts  the 
Soudiem  Railway  Company  from  the 
prior  approval  requirements  <rf  49  U.S.C 
10903.  efae?.,  to  abandon  two  line 
segments  totalling  52.6  miles  of  track 
extending  fi-om  Iterrisburg  to  Kamak,  IL. 
and  Sahara  Mine  to  Harrisbuig.  IL. 
subjed  to  standard  employee  protective 
conditions. 

DATIS:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  finandal 
assistance  has  been  received,  this 
exemption  nvill  be  effective  on  July  17. 
1988.  Formal  expressions  of  intent  to  file 
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an  offer  *  of  finaacial  aasistanoe  ander 
49  CFR  1152.27(cH2)  aHMt  be  filed  by 
|une  27. 1988.  petitioiu  to  stay  must  be 
filed  by  July  5.  tam,  and  petHions  for 

reconsideratioa  rnmaH  be  fUed  by  July  12, 
198&  Requests  for  •  public  use  condition 
must  be  filed  Iqr  June  27, 1968,  petitions 
to  stay  must  be  filed  by  July  5. 1988.  and 
petitions  for  reconsideration  must  be 
filed  by  July  12,  isea.  Requests  for  a 
public  use  conditioa  must  be  filed  by 
June  27. 1988. 

AOONESKS:  Send  pleadings  referring  to 
Docket  No.  AB-ao  (SebMa  23X)  to: 

(1)  OfRce  of  Ike  Seoetary.  Case  Control 
Branch,  laleralate  Coonoerce 
Commisaiaa.  Washington.  DC  20423 

(2)  Petitioner's  r^vesentative:  Nancy  S. 
Fleischman,  Norfolk  Southern 
Corporatioa.  One  Commercial  Place, 
Norfolk,  VA  23510-2191 


FOR  RMTNEMIMRMMIATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245.  [TDD 
for  bearing  impaired:  (202)  275-1721}. 


Additional  information  in  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington.  DC  20423.  or  call 
(202)  289-4357/4359  (DC  metropolitan 
area),  (assistance  for  the  hearing 
imparled  is  available  through  TDD'    { 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts.  Inc.  in  Room 
2229  at  Commission  headquarters),    i 

Decided:  June  10, 1988. 

By  the  CoaimiMion,  Chaiiman  Gradisoo. 
Vice  Chairman  Andre,  CommiMtonert 
Sierretl.  Simmons,  and  Lamboley. 
Norata  R.  McG«e,  | 

Secretary, 
|FR  Doc.  88-13726  Filed  e-16-«8: 8:45  am| 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docfcet  Na  86-66] 


Revocation  of  Registration:  Gil  E. 
PaMOi  ILD. 

On  October  16. 1986.  the 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  and  Immediate 
Suspension  of  Registration  to  Gil  E. 
Pablo,  M.D.  (Respondent),  of 
Philadelphia,  Pennsylvania,  proposfaig  to 
revoke  DEA  Certificate  of  Registration 


'  See  Exempt,  of  Rail  Abaodopment — Offers  of 
Finon.  Assist.  4  I.C.C^  164  (1987).  and  rinal  rules 
published  in  the  Faderal  Raibtor  on  Ilecember  22. 
1987  152  FR  4S440-4S44e). 


AP2427993,  and  to  deny  any  pending 
applications  for  renewal  of  said 
registration  on  the  ground  that 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest.  The  order  also  immediately 
suspended  Respondent's  registration  on 
the  ground  that  allowing  him  to 
maintain  his  registration  during  the 
pendency  of  administrative  proceedings 
would  constitute  an  imminent  danger  to 
the  public  health  and  safety. 

Respondent,  throu^  counsel,  filed  a 
timely  reqoest  for  a  hearing  on  the 
issues  raised  in  the  Order  to  Show 
Cause  and  the  matter  was  placed  on  the 
docket  of  Administrative  Law  Judge 
Francis  L  Young.  On  February  17, 1967, 
Judge  Young  terminated  the  proceeding 
before  hin[i.'over  the  obfection  of  the 
Government,  based  upon  Respondent's 
failure  to  file  a  prehearing  statement. 
The  matter  was  reopened  on  March  27, 
1987,  upon  request  of  Respcmdfent's 
counsel  and  with  the  concurrence  of  the 
Government  Following  preliminary 
procedures,  a  hearing  in  the  matter  was 
held  on  September  10  and  11. 1967,  in 
Washington,  DC. 

On  March  1. 1988,  Judge  Young  issued 
his  opinion  and  recommended  ruhng. 
findings  of  fact,  conclusions  of  law  and 
decision.  After  consideration  of  all 
evidence  and  testimony  presented  by 
both  Respondent  and  the  Government, 
the  Administrative  Law  Judge  concluded 
that  Respondent's  continued  registration 
would  be  inconsistent  with  the  pnblic 
interest,  and  recommended  that  the 
Administrator  revoke  his  registration 
and  deny  any  pending  applications  for 
renewal.  Neither  Government  counsel 
nor  Respondent's  counsel  filed 
exceptions  to  the  opinion  and 
recommended  ruling,  fmdings  of  fact, 
conclusions  of  law  and  decision  of  the 
Administrative  Law  Judge. 

Having  reviewed  the  entire  record  in 
this  proceeding,  the  Administrator 
adopts  the  findings  of  fact,  conclusions 
of  law,  opinion  and  recommended  ruling 
of  the  Administrative  Law  Judge,  in 
concluding  that  Respondent's 
registration  should  be  revoked,  and  any 
pending  applications  for  renewal  should 
be  denied. 

The  Administrator  notes  that 
Respondent  had  an  impressive  40  year 
history  of  practicing  medicine.  He  was  a 
respected  thoracic  surgeon  who 
published  extensively  in  the  area  of 
thoracic  surgery  and  developed  various 
surgical  techniques.  In  recent  years, 
however,  Respondent  has  maintained  a 
general  practice,  seeing  patients  only 
three  afternoons  a  wedc. 

In  1985,  DEA  initiated  an  investigation 
into  Respondent's  oontoolled  substance 
prescribing  practices,  based  upon 


information  that  he  was  prescribing 
large  quantities  of  controlled  snbstance 
prescriptions  for  other  than  legitimate 
medical  purposes.  Between  June  1985 
and  April  1986,  a  IXA  Special  Agent 
acting  hn  an  undercover  capacity,  visited 
Respondent's  medical  office  on  nine 
occasions.  On  each  occasion,  the 
Special  Agent  obtained  prescriptions  for 
controlled  substances  from  Respondent 
for  other  than  legitimate  medical 
purposes. 

On  the  first  two  visits,  the  Special 
Agent  was  accompanied  by  another 
individual  who  posed  as  her  boyfriend. 
During  the  first  visit.  Respondent 
performed  cursory  medical 
examinations  on  the  Special  Agent  and 
the  other  individual,  primarily  consisting 
of  checking  their  blood  pressure,  looking 
in  their  eyes  with  a  regular  flashli^t 
and  checking  their  hearts  with  a 
stethoscope  placed  outside  their 
clothing.  He  wrote  two  prescriptions  for 
the  Special  Agent,  one  for  Doriden,  a 
Schednle  III  controlled  substance,  and 
the  other  for  Percocet  also  a  Schedule  II 
controlled  substance.  He  also  wrote  two 
prescriptions  for  the  same  drugs  for  the 
other  individual.  Neither  person  gave 
any  specific  medical  complaints,  only 
that  they  felt  "blah"  and  needed  pills  to 
stay  awake.  On  the  second  visit  neither 
the  Special  Agent  nor  the  other 
individual  expressed  any  medical 
complaints,  yet  Respondent  recorded 
complaints  in  their  medical  records  and 
issued  prescriptions  for  Doriden  and 
Percocet  to  the  Special  Agent  and 
prescriptions  for  Doriden,  Percocet  and 
Desoxyn  to  the  other  individual. 

On  each  of  the  other  seven  occasions, 
the  Special  Agent  obtained  Percocet  and 
Doriden  prescriptions  for  herself,  and 
Percocet  Doriden  and  Desoxyn 
prescriptions  in  the  name  of  the  other 
individual,  although  he  was  not  present 
during  any  of  those  visits.  Again, 
although  the  Special  Agent  (hd  not 
express  any  specific  medical 
complaints.  Respondent  recorded 
various  medical  complaints,  including 
lower  back  pain,  in  her  medical  file.  At 
no  time  did  Respondent  perform  any 
medical  examinations  of  the  Special         , 
Agent's  badL  On  several  occasions. 
Respondent  specifically  informed  the 
Special  Agent  that  the  drugs  she  was 
receiving  were  dangerous  and  that  she 
did  not  need  them.  Despite  these 
warnings.  Respondent  always  issued  the 
controlled  substance  prescriptions  to  her 
on  each  visit.  On  one  occasion, 
Respondent  prescribed  controlled 
substances  to  the  Special  Agent  after 
informing  her  that  16  of  his  patients  died 
of  drug  overdoses  during  a  three  month 
period. 
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On  one  occMion.  the  Spectal  Agent 
brought  along  «  Oictrict  of  Cokiaibia 
police  officer  who  posed  as  a  female 
prostitute.  Althbugh  the  officer  told 
Respondent  hf  ^  back  hurt,  he  did  not 
examine  her  fajack  during  a  cursory 
examination.  Initially,  the  officer 
requested  that  Respondent  prescribe 
Dilaudid  for  h^.  After  Reapoodent 
refused,  the  asked  for  Percooet  and 
Valium,  which  he  did  subsequently 
prescribe  for  hir. 

Many  of  thij  fipedal  Agent's  visitt  to 
Respondent's  Bedkal  offices  were  tape- 
recorded.  The||ipe  reoonlingB  of  tbe 
conversations!  between  the  Special 
Agent,  the  police  officer  and  the 
Respondent  corroborated  die  Special 
Agent's  lestinUny  at  the  administrative 
hearing.  In  hii  lestimony,  Respondent 
attempted  to  jMify  the  prescriptions  he 
issued  for  the  {Special  Agent,  the 
individual  pomig  at  her  bosrfriend,  and 
the  District  of  |<t!c4ambia  poKce  officer. 
Based  upon  lli^  overwhelming  evidence 
indicating  that  Respondent 
indiscriminately  isaaed  the  prescriptions 
for  controlled  Mubstancet  to  those 
individuals,  th^  Administrator  finds  his 
testimony  unworthy  of  belief. 

Evidence  wa^  also  presented  at  the 
hearmg  indicting  (hat  Respondent 
continued  to  ifivite  prescriptions  for 
controlled  aolktanoet  after  his  IKA 
Certificate  of  Registration  was 
suspended.  Alipiversion  Investigator 
from  tbe  DEAJihiladelphia  Field 
Division  tetttied  that  Retpondent't 
DEA  Certificato  of  Regittratian  was 
suspended  oalpctober  23. 1986.  On  diet 
date,  RetpowUglfrtendered  his 
registratkn  td  DBA  Spedd  Agents  and 
InvestigatortaRer  hfe  was  served  with 
the  Order  to  Slow  Caate  and  Immediate 
Suspension  of  Registration.  He  also  was 
infonned  that  he  no  longer  had  authority 
to  handle  anyitontrolled  substances, 
pending  the  oiitoone  of  Ae 
administrative laction  against  him. 
Evidence  prei^nted  during  the 
adminiatFative^hanring  revealed  diat 
Respondent  i44iied  controlled  substance 
prescriptions  N>  individuals  on  October 
23, 1988.  thor^  after  he  wat  infonned 
that  he  could  Ho  longer  handle 
controlled  sul^ftanees.  Pennsylvania 
Medical  Ataiilaaoe  records  indicated 
that  Respeadent  contuntad  to  ianie 
controlled  snhatanot  preacriptiona  after 
that  date.  A  a  ■ghboriiood  phannacy 
also  reported  mat  Respondent  had 
issued  oontR^lpd  substance 
prescriptions  after  his  suspension.  The 
phamadat  aM>  told  DEA  Diversion 
Invettigatort  l^at  when  he  infonned 
Respondent  4at  he  could  not  fill  the 
prescriptions.  Retpondent  replied  that 
he  was  not  a\  ukre  that  the  drugs  be 


prescribed  were  controlled  substances. 
Respondent,  faimtelt  admitted  that  he 
wrote  a  number  of  controlled  tubstance 
prescriptiona  following  the  immediate 
suspei^n  of  his  DEA  Certificate  of 
Registration.  Respondent's  only 
explanation  for  contimnng  to  issae 
prescriptions  for  controfled  substances 
was  that  his  patients  needed  the  drugs. 
In  addition,  he  admitted  to  prescribing 
controlled  substances  to  persons  he 
knew  were  already  addicted  to  them. 

On  February  18. 1987,  Respondent 
executed  an  application  for  renewal  of 
his  suspended  DEA  Certificate  of 
Registration.  On  that  application. 
Respondent  answered  "no"  to  the 
question:  *lia8  the  applicant  ever  been 
convicted  of  a  felony  *  *  *  or  even 
surrendered  or  had  a  CSA  regbtration 
revoked,  surrendered,  or  denkdT  By 
failing  to  indicate  diat  bis  DEA 
registration  was  suspended.  Respondent 
materially  falsified  tbe  applici^ion  for 
renewal  of  his  registration. 

Material  falsification  of  an  application 
for  registratton  is.  by  itself,  a  sufficient 
ground  to  support  the  denial  of  an 
application  for  registration  or  die 
revocation  of  the  registration  itself.  See 
21  U.S.C.  824(a)(1)  and  Lonnie  E.  Maze 
d/b/a  Crosstown  Drugs,  51  PR  24242 
(1986).  In  this  case.  Respondent's 
fraudulent  response  to  his  application 
for  registration  constitutes  material 
falsification,  and  is  sufficient  evidence 
to  support  the  revocation  of  his 
registration  and  die  denial  of  the 
pending  application  for  renewaL 

In  addition,  there  is  no  question  but 
that  Respondent's  continued  registration 
would  be  incontittent  with  the  puUic 
interest.  On  at  least  nine  occasions. 
Respondent  issued  numerous  controlled 
substance  prescriptions  for  an 
undercover  DEA  Special  Agent  and 
another  individual,  and  on  one  occasion, 
he  issued  controDed  substances  to  an 
undercover  District  of  Columbia  police 
officer.  None  of  these  prescriptions  were 
issued  for  a  legitimate  medical  prupose. 
Respondent  attempted  to  make  his 
prescribing  practices  appear  Intimate 
by  wridng  various  medical  symptoms  in 
these  patients'  medical  charto  even 
though  the  individuals  never  suffered 
from,  nor  complained  of.  any  of  the 
symptoms.  Even  after  Respondent's 
registration  uras  suspended,  he 
condnued  to  prescribe  controlled 
substances.  Respondent's  actions  did 
not  result  from  ignorance,  but  rather 
from  a  total  disragard  for  controlled 
substance  laws  rad  regulations.  His 
behavior  demonstrates  that  he  can  no 
longer  be  entrusted  with  a  DEA 
Certificate  of  Registration. 


Atfaon^i  Respondent  submitted  a 
number  ^  letters  from  various 
individualB  attesting  to  his  competence 
and  community  service,  and  be 
personally  testified  regarding  his 
contnrfled  substance  trandHng  activities, 
the  Administrator  is  not  persuaded  that 
Respondent  can  be  entrusted  with  a 
DEA  registration.  Neither  the 
documentary  evidence  presented  nor 
Reqxmdent's  own  testimony  mitigates 
or  justifies  Respondent's  outrageous 
controlled  substance  handling  practices. 

Hierefore.  based  upon  Respondent's 
material  falsification  of  his  application 
for  renewal  of  ids  DBA  Certificate  of 
Registration  and  his  improper  controlled 
substance  handling  practices,  the 
Administrator  concludes  that 
Respondent's  registration  is  contrary  to 
the  public  interest  and  that  his  DEA 
Certificate  of  Registration  must  be 
revoked.  All  pending  applications  for 
renewal  must  also  be  doded.  Pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824  and  28  CFR  0.100(b), 
the  Administrator  of  the  Drug 
Enforcement  Administration  orders  that 
DEA  Certificate  of  Registration 
AP24Z79S3.  previously  issued  to  Gil  E. 
Pablo,  M.D.,  be.  and  it  hereby  is. 
revoked.  It  is  further  ordered  that  any 
pending  applications  for  renewal  of  said 
registratimi  be,  and  they  hereby  are, 
denied. 

This  order  is  effective  June  17, 1988. 

Date:  June  13. 1968. 
lokiCLaMni. 
Admiiuttrator. 
(FR  Doc.  86-13730  Filed  O-lfr-at:  8:45  ami 
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[DodMtNa  87-83] 

Dofdal  Of  AppNcadon;  GKbwto  Vila* 
Balzac  ILD. 

On  December  4, 1987,  die  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Gilberto  Vila-Balzac. 
M.D.  (Respondent)  of  Dunwoody, 
Georgia,  proposing  to  deny  his 
application  for  a  DEA  Certificate  of 
Registration.  The  statutory  predicate  for 
the  Order  to  Show  Cause  was 
Respondent's  lack  of  authorization  to 
handle  controlled  substances  in  the 
State  of  Georgia. 

By  letter  dated  December  29, 1987. 
Respondent,  through  counsel,  requested 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause.  The  matter  was 
docketed  before  Administrative  Law 
Judge  Mary  Ellen  Bittner.  On  February  9, 
1968,  Government  counsel  filed  a  motion 
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for  tumoiaiy  disposition.  0»  February 
26, 1988.  Respondent's  counsel  fUed  a 
response  to  the  Government's  motion  for 
summary  disposition.  Judge  Bittner 
issued  her  opinion  and  recommended 
decision  on  March  IB,  1968.  Neither 
party  filed  exceptions  to  the 
Administrative  Law  Judge's  opinion  and 
recommended  decision  and.  on  April  21, 
1988.  the  Administrative  Law  Judge 
transmitted  the  record  in  this  matter  to 
the  Administrator.  The  Administrator, 
having  considered  the  record  in  its 
entirety,  hereby  enters  h^  final  order  in 
this  matter  pursuant  to  21 CFR  1316.67. 

The  Administrative  Law  Judge  found 
that  there  was  undisputed  evidence  that 
the  Georgia  Composite  Board  of  Medical 
Examiners  suspended  Respondent's 
medical  license  for  three  years 
beginning  in  June  1964.  and  restricted  his 
authority  to  handle  controlled 
substances  for  three  years  following  the 
suspension.  Respondent  is  not 
authorized  to  handle  controlled  '• 
substances  in  the  State  of  Georgia  until 
June  1990.  In  Respondent's  response  to 
the  motion  for  summary  dispociticHi.  he 
alleged  that  the  evidence  before  the 
Georgia  Medicd  Board  was  erroneous 
and  ti^t  Respondent  is  licensed  to 
practice  medicine  with  no  restrictions  in 
the  State  of  Colorado. 

The  Administrative  Law  Judge  further 
found  that  the  Controlled  Substances 
Act,  at  21  U.SXL  823(f)  q>ecifie8,  among 
other  things,  that  a  DEA  registrant  must 
be  "authorized  to  dispense  *  '  * 
controlled  substances  under  die  law  of 
the  State  in  which  he  practices."  Thus, 
DEA  does  not  have  tlM  statutory 
authority  under  the  Controlled 
Substances  Act  to  register  a 
"practitioner"  unless  the  "practitioner" 
is  authorized  by  the  state  to  dispense 
controlled  substances.  The 
Administrator  of  DEA  has  consistently 
so  held.  See  Emerson  Emory,  MD., 
Docket  No.  85-46. 51 FR  9543  (1966); 
AvnerKauffman.  MJ)^  Docket  No.  85-8, 
50  FR  34206  (1985):  AqosUno  Carlucci, 
M.D..  Docket  No.  82-2a  49  FR  33184 
(1964).  The  Administrative  Law  Judge 
conchided  that  it  is  irrelevent  to  the 
procemiings  whether  Respondent  is 
authorized  to  dispense  controlled 
suhstasces  by  the  State  of  Colwado 
when  tiie  location  at  which  hesedv 
DBA  r^stration  is  in  Georgia.  "The 
Administrative  Law  Judge  also 
concluded  that  Respondent  is  not 
currently  entitied  to  a  DEA  registration 
inGeotgia. 

The  Administrative  Law  Judge  found 
that  the  motion  for  summary  disposition 
was  properly  entertained  and  must  he 
granted.  Whien  no  question  of  fact  is 
involved,  or  when  the  facts  are  agreed,  a 


plenary,  adversary  administrative 
proceeding  involving  evidence  and 
cross-examination  of  witnesses  is  not 
obligatoiy.  even  though  the  pertinent 
statute  prescribes  a  hearing.  In  such 
situations,  the  rationale  is  that  Congress 
did  not  intend  administrative  agencies 
to  perform  meaningless  tasks.  US.  v. 
Conaolidated  Mines  and  Smelting  Co.. 
Ltd.,  455  F.2d  432. 453  (9th  Or.  1971); 
Alfred  Tennyson  Smurthwaite,  NJ). 
Docket  No.  77-29. 43  FR  11873  (1978): 
Philip  R  Kirk.  MJ)..  Docket  No.  82-36. 
48^FR  32867  (1963).  afTd.  sub  nom  Kirk  v. 
Mullen.  74ft  F.  2d  297  (6th  Cir.  1964). 

The  Administrative  Law  Judge 
recommended  that  Respondent's 
application  for  a  DEA  Certificate  of 
R^istrtftion  be  denied.  The 
Administrator  adopts  the  opinion  and 
recommended  decision  of  the 
Administrative  Law  Judge  in  its  entirety. 
Accordingly,  the  Administrator  of  die 
DEA,  pursuant  to  the  authority  vested  in 
him  by  21  U.S.a  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  the 
application  for  registration,  dated  July  9. 
1967,  submitted  by  Gilberto  Vila-Bakac 
MD..  be.  and  it  hweby  is,  denied.  This 
order  is  effective  June  17, 1988. 

Dated  June  13, 1988. 
Jolm  C  Lawn, 

Administrator. 

[FR  Doc.  88-13731  Filed  6-16-B8;  8:45  am] 
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DEPARTMENT  OF  LABOR 
Otfic*  of  tlw  S«cr*tary 
PivwoMn  s  Cominiltos  on  tho 


S-2235.  WasUngtoa.  DC  2im»(t'^*4f*' 

telephone  (202)  S23-e043.  '       - 

Am  Mdaugiiiiii. 

Secretary  of  Labor. 

[FR  Doc  88-13780  Filed  6-16-M:  8:45  am] 


In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  LJB2-463),  announcement  is 
hereby  given  of  a  meeting  of  the 
President's  Committee  on  the  OjO: 
Name:  President's  Committee  on  the 

International  Labor  Ofganization. 
Date:  Friday.  July  15. 1966. 
Time:  VkOO  ajn. 
P/ac&- U.8.  Department  of  Labor.  Third 

and  Constitution  Ave.  NW..  Room  S- 

2506.  Washiogton.  DC  2Q2ia 

This  meeting  will  be  closed  to  dae     . 
public  under  ^  authority  oS  section: 
10(d)  of  die  Federal  Advisory  Committee 
Act  and  5  ILS.C  552b(c)(l).  During  its 
closed  session,  the  Committee  wiU 
discuss  national  security  matters. 

All  communications  regarding  this 
Committee  should  be  addressed  to:  Mr. 
Eugene  K.  Lawson.  Counselor  to  the 
Committee,  U.S.  Department  of  Labor, 
Third  and  Constitution  Ave.  NW.,  Room 


EmploynMnl  Stmdfdo 
AdnrinMiwUofit  Wsyo  and  Hour 


■Maniuni  vrayss  roc  roasrai  ana 


General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  aiqilicable  law  and  are 
based  on  the  infonnation  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  £rom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  «nployed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat  1494.  as  amended,  40 
U.S.C.  27Ba)  and  of  odier  Federal 
statutes  referred  to  in  3  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wage*  detennined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  ivith  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  die 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  as^steo  construction  projects 
to  laboiers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  diaracter  and  in  the 
localities  described  thnrein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  theceoa  prior  to  the  issuance 
of  these  detenninatioBS  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 
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General  w«|e  determination 
decisions,  and  modifications  and 
supersedeas  ^iecisions  thereto,  contain 
no  expiration!  Qates  and  are  effective 
from  ttieir  dau  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  t|ie  agency,  wrfikfaever  is 
eariier.  The«4  idecisioM  are  to  be  used 
in  accordanc^i  witb  tiw  provisions  of  29 
CFR  Parts  1  Qtd  5.  According,  the 
applicable  decision.  togeUier  with  any 
modification$  jissued.  must  be  made  a 
part  of  everyj^ontract  for  perfoimance 
of  the  describtd  woric  wi^in  Oie 


geographic 
an  applicabi 
law  and  29 


indicated  as  required  by 
'ederal  prevailing  wage 
Part  5.  The  wage  rates 
nodoetifvirihichis 
•adwMchare 
GovsiiiuMiit  Printing 

eBtneo 
Detaininations  Issued 

and  Related 
tlMMiiriMamiMidby 
contractors  imd  subcontractors  to 
laboien  aDdj^Mchaaics. 

Any  paao^t  Mfanhnrtiwi,  or 
govetmnflatal  wgiBqr  having  an  interest 
in  the  ralat  i^pemiBed  at  pravaiUag  is 
enooorafsd  t|s|  arianit  wage  mte  and 
fringe  benefit  iafannatian  for 


publislMd 
contaiaed 
Office  (I 
"General  \ 
Under  the 
Acts.' 


coi 

Further! 
explanatoiy 
submitting 
writing  to 
Employawat 
Wage  and 
Wage  Del 
Avenue  MW. 
Washington, 


iby  the  Department 
itionandadf- 

Cor  dw  paipoae  of 
data  may  be  eIrtaiiMd  by 
IS.  DepartoMBt  of  labor. 
Adarinistiation. 
r'Divition.  Division  of 
200  ConstitHtioo 
S-4S04. 
20210. 

Wmo 


The  numb^  of  the  dedsiona  listed  in 
the  Govemn^t  Mnting  0£Bce 
document  ei^tled  "General  Wage 
Determinatioas  Issued  Undv  die  Davis- 
Bacon  and  Hdated  Acts"  being  modified 
are  listed  l^lyolume.  State,  and  page 
number(^  d#tes  of  publicatim  in  tibe 
Federal  Ragfclar  are  in  parentheses 
following  die  uedsions  being  modified 


Volume  I 


Alalwna: 

ALBa-4  (M-ja,  IMS) . 
ConnecUcat 

CTa»-l(Jai^'{8,lfl«). 
NewYoifc 


p.8. 

p.  87. 

pp.  738-740. 


VMiineJir 

Iowa: 
lAM-5  (Jan.  8. 1988) 

.pp.  42-18. 

IA88-6  (Jan.  8, 1988) 

.  pp.  52-53. 

nJinoiK 

ILB8-1  Qan.  8. 1988) 

.  p.7» 

IL88-2  Oan.  8. 1988) 

.  p.ioa 

IL88-*  Qan.  8. 1988)  .„. 

.  p.  121 

ILB8-5  Qan.  a  1988) 

.  p.  128. 

ILBa-7  Oaa. «.  1988)     

.  p.  138 

IL88-1S  Oan.  8. 1988) 

.  p.  198 

ILB8-18  (Ian.  8. 1988) 

.  p.  208 

ILB8-17  Oan.  8. 1988) 

.  p.  220. 

Indiana: 

IN88-1  Uaa.  a  1988) 

.PP.233-M0. 

1N88-2  (]an.  8, 1988) 

.  pp.  248-284. 

IN88-3  Qan.  8, 1988) 

.  p.  286. 

IN88m«  dan.  &  1188) 

.  P.27A. 

IN88-5aai>-aua4- 

.pp.28a2BZ. 

IN88-6Uan.8.U88)... 

.  pp.  aOQ.  306. 

Michigan: 

MI88-2  Oan.  8. 1988) 

.pp.  428-129. 

Volume  UI 

California: 

CA88^  Qan.  8, 1988) 

.  pp.98-102b. 

Q}lorado: 

C088-1  Qan.  8. 1988). 

.  p.  104. 

Nevada: 

NV8ft-2aaa.8.1988) 

.p.2Ba 

NV88-*  Qma.  8. 1988) 

.  p.  272. 

Genatal  Wiy  Detetmlnii^  PiiMicatinn 

General  wage  deteminations  issued 
under  the  Davis-Bacon  and  rriated  Acts, 
indnding  dMiaa  notad  above,  may  be 
foond  in  Hkm  Government  Miting  Office 
(GPO)  docnment  entitled  "General 
Wage  DetermiBatioas  bsaed  Under  The 
Davis-Bacon  and  Related  Acts".  This 
publication  is  avallaUe  at  eadi  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  die  1,400 
Government  Depositocy  Libraries  across 
the  country.  Subscriptions  may  be 
purdiased  tnaoi  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Wadliiqton.  DC  20402.  (202)  783- 
3238. 

When  ordering  subacriptionCs).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscrj^timu  may  be  ordered  for 
any  or  all  of  the  diree  separate  volumes, 
arrauged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  whidi  includes  all  cutrent 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throu^iout  the  remainder  of  the  year, 
regular  weakly  updates  will  be 
distributed  to  subscribers. 


Signed  at  Washington.  DC.  this  10th  day  of 
June  1988. 
AlanLMosa. 

Director,  Division  of  Wage  Determinations. 
[FR  Doc  88-13586  Filed  6-16-88: 8:45  am] 


EmplDynMiit  and  Training 


Cai  llflcaliOM  Of  ElQMNty  To  Apply  for 
Worfcar  Adiuatmant  Aaalatanca; 
Caf nenlei  tfiiiin  Coal  and  Coka  Co. 
•taL 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  die  Trade  Act  of  1974  ("die  Act")  and 
are  identified  in  die  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment  ;| 
and  Training  Administration,  has 
instituted  investigatioos  pursuant  to 
section  221(a)  of  the  Act. 

The  piopose  <tf  each  of  the 
invest^tions  is  to  determine  whether 
the  worlcers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  wliich  total 
or  partial  separations  began  or 
dueatened  to  begin  and  die  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
shewing  a  substantial  interst  in  the 
subject  matter  (rf  the  investigations  may 
request  a  public  hearing,  provided  sndi 
request  is  filed  te  writii^  widi  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  diaa  June  27. 1988. 

Interestad  persons  are  invited  to 
submit  written  ooounents  regarding  the 
subject  matter  of  the  investigattons  to 
die  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  27^  1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  et  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employaient  and  Training 
Administration.  U^.  Department  of 
Labor,  601 D  Street  MW..  Washington. 
DC  20213. 

Signed  at  Washii^ton.  IXX  this  8(fa  day  of 
)iinel98a 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  At^uetment 
Assistance. 
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Unton/Woffcers/Frtn 


Ca»pfH«rto«wi  Coal  a  Cote  Co.  (Worfcara).. 

Chamsoco  (Taamatara) „ _ 

Cora  Laboralortaa  CMortwrs) 

HaHdan  MacNna  Ca  (UAW) _ _ 

Lona  Star  Musthaa.  Inc.  (USWA) 

PacMc  Ounlop^.N.B..  Inc.  (IBEW) 

Spragua  Malar  OUE) „ 

Spun  Stoat.  Inc.  (Worfcara) „ _ 

Wai  Irnprovamant.  hic  (Company) ~... 


Lx>calion 


Tamplalon,  PA. 

Cumbartwid.  MO.. 

Irving.  TX 

CT... 

TX 

0H....„ 

Corinth.  MS» 
Houston.  TX.. 


fttC6iWd 


6/8/88 
6/8/88 
6/6/88 
6/6/88 
8/6/88 
6/6/88 
6/6/88 
6/6/88 
6/6/88 


Oaiaol 


5/26/88 
5/20/88 

5/4/88 
5/25/88 

4/6/88 
5/19/88 
5/20/88 
5/26/88 
5/17/88 


No. 


20.711 
20.712 
20.713 
20.714 
20.715 
20.716 
20.717 
20.718 
20.719 


Arttdaa  producad 


h^^S^^Mt^^^A  tfV^^ 


Mtltf  cirtting  fiMchms. 

CWMflL 


Mtiil  anomoitve  puDtyt. 
Downhote  EQuipfTwrvt 


(FR  Doc.  88-13781  Filed  6-16-88: 8:45  am] 

laiMO  COOC  4S10-1MI 


Job  Training  Partnership  Act;  Indian 
and  Nativa  American  Empioymant  and 
Training  Programs 

I. 
AOCNCV:  Employment  and  Training 
Administration.  Labor. 

ACTKNt  Notice  of  proposed  designation 
procedures  for  grantees;  request  for 
comments. 


:  This  document  contains 
proposed  procedures  by  which  the 
Department  of  Labor  (DOL)  will 
designate  grantees  for  Indian  and  Native 
American  Employment  and  Training 
Programs  under  the  Job  Training 
Partnership  Act  (JTPA).  The  next  cycle 
of  such  designation  actions  will  cover 
JTPA  Program  Years  1968  and  1990  (July 
1. 1989  through  June  3a  1981). 
Applicants  selected  for  funding  in  PY 
1969  also  wrill  be  funded  in  PY  1990  if 
applicable  regulatory  requirements  are 
met.  and  funds  are  available.  This  notice 
provides  necessary  information  to 
prospective  grant  jipplicants  to  enable 
them  to  submit  appropriate  requests  for 
designation. 

DATE  The  public  is  invited  to  submit 
written  comments  on  the  proposed 
procedures.  Such  written  comments 
must  be  received  on  or  before  July  18, 
1988.  ; 


:  Send  written  comments  to: 
Assistant  Secretary  for  Employment  and 
Training!  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration.  Room  N-4641,  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210;  Attention:  Paul  A.  Mayrand. 
Director,  Office  of  Special  Targeted 
Programs  (OSTPJ. 

FOR  pmrrNm  mpomuTKNt  contact: 

Mr.  Herbert  Fellman.  Chief,  Division  of 
Indian  and  Native  American  Programs. 
Telephone:  202-53S-0S02. 


SUPPUmfNTARV  INromiATKM: 
Table  of  Contants 

Introduction:  Scope  and  Purpose  of  Notice 

I.  General  Designation  Principles 
0.  Advance  Notice  of  Intent 

III.  Notice  of  Intent 

IV.  Preferential  Hierarchy  for  Determining 

Designations 

V.  Use  of  Panel  Review  Procedure 

VI.  Notiflcation  of  Designation/ 

Nondesignation 
Vn.  Special  Designation  Situations 
VIII.  Designation  Process  Glossary 

Introducdon:  Soqie  and  Purpose  of 
Nodes 

Section  401  of  the  Job  Training 
Partnerahip  Act  (JTPA)  authorizes 
programs  to  serve  the  employment  and 
training  needs  of  Indians  and  Native 
Americans. 

Requirements  for  these  programs  are 
set  forth  in  JTPA  and  in  the  regidations 
at  20  CFR  Part  632.  Purauant  to  these 
requirements,  the  Department  of  Labor 
(DOL)  selects  entities  for  binding  under 
JTPA  Section  401,  and  designates  such 
entities  as  Native  American  grantees, 
contingent  on  all  other  grant  award 
requirements  being  met  This  notice 
describes  how  DOL  proposes  to  make 
such  designation  decisions  for  the 
period  of  Program  Yean  (PYs)  1980  and 
1900  (July  1, 198B  tiirough  June  30. 1991). 
It  provides  necessary  information  to 
prospective  grant  applicants  to  enable 
them  to  submit  appropriate  requests  for 
designation. 

The  amount  of  JTPA  Section  401  funds 
to  be  awarded  to  designated  Native 
American  grantees  is  determined  under 
procedures  described  at  20  CFR  632.171 
and  not  diroug)i  this  designation 
process.  The  specific  organizatioR 
eligibility  and  application  requirements 
for  designation  are  contained  at  20  CFR 
632.10  and  632.11.  Any  tnganization 
interested  in  being  designated  as  a 
Native  American  grantee  should  be 
aware  of  and  comply  with  these 
requirements. 

/.  General  Designation  Principles 

Based  on  JTPA  and  applicable 
regulations,  the  following  general 


principles  are  intrinsic  to  the 
designation  process: 

(1)  All  applicants  for  designation  shall 
comply  with  the  requirements  found  at 
20  CFR  Part  632  regardless  of  Uieir 
apparent  standing  in  the  preferential 
hierarchy.  The  basic  eligibility, 
application  and  designation 
requirements  are  found  in  Subpart  B  of 
Part  632. 

(2)  The  nature  of  this  program  is  such 
that  Indians  and  Native  Americans  in  an 
area  are  entiUed  to  program  services, 
and  are  best  served  by  a  responsible 
organization  directiy  re|»esenting  them 
and  designated  punuant  to  die 
applicable  regulations.  JTPA  and  the 
governing  regulations  give  dear 
preference  to  Native  American- 
controlled  organizations.  That 
preference  is  the  basis  for  the  steps 
which  will  be  followed  in  designating 
grantees. 

(3)  A  State-recognized  or  federally 
recognized  tribe,  band,  or  group  on  its 
reservation  is  given  absolute  preference 
over  any  other  organizatim  if  it  has  the 
capability  to  admbiister  the  program 
and  meets  all  regulatory  requirements. 
This  preference  applies  only  to  the  area 
within  the  reservation  botmdaries.  A 
reservation  organization  which  may 
have  its  service  area  given  to  another    . 
qualified  organization  for  reasons 
specified  in  the  regulations  will  be  given 
a  futiue  opportunity  to  reestablish  itself 
as  the  designated  grantee,  should  it  so 
desire. 

In  the  event  that  such  a  tribe,  band,  or 
group  (including  an  Alaskan  Native 
entity)  is  not  designated  to  serve  such 
groups,  the  DOL  will  omsalt  with  the 
governing  body  of  such  entities  as 
provided  at  20  CFR  632.10(e).  Such 
consultation  may  be  accomplished  in 
writing,  in  peraon,  or  by  telephone,  as 
time  and  circumstances  permit. 

(4)  In  designating  Native  American 
grantees  for  off-reservation  areas.  DOL 
will  provide  preference  to  Indian  and 
Native  American-controlled 
organizations  as  described  in  20  CFR 


s 
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63U0(f)  and  i»  further  clarified  in  this 
notice.  ! ; 

(5)  Special  tkpioyment  and  training 
•ervices  for.  iMiaa  and  Native  American 
people  have  \^^en  provided  through  an 
established  si^ice  delivery  network  for 
the  past  fourtppn  years  under  the 
authority  of  iTpA  section  401  and  its 
predecessor,  section  302  of  the  repealed 
Comprehensive  Employment  and 
Training  Ant  t^XTA).  The  DCH.  intends 
to  exercise  its  designation  authority  to 
preserve  the  continuity  of  such  services 
and  to  prevent  the  undue  fragmentation 
of  existing  service  areas.  Consistent 
with  present  regulations  and  other 
provisions  of  lt|)is  notice,  this  will 
include  prefei^nce  for  those  Native 
American  oraanizations  with  an  existing 
capability  tollsliver  employment  and 
training  servioM  within  an  established 
service  area.  Buch  preference  will  be 
identified  thrpugh  input  from  the  Chief 
of  DOL's  Divjfion  of  Indian  and  Native 
American  PrMrams  (DH4AP)  and  the 
Director  of  DQL's  Office  of  Special 
Targeted  Programs  (OSTP),  and  throu^ 
the  use  Of  the  rating  system  described  in 
this  notice.  IMess  a  non-incumbent 
applicant  in  Ine  same  preferential 
hierarchy  as  m  incumbent  applicant 
grantee  can  qtmonstrate  that  it  is 
significantly  ftuperior  overall  to  the 
incumbent,  tn^  incumbent  will  be 
designated,  if  It  otherwise  meets  all  of 
the  requiremMits  for  radesignation. 

//.  Advance  fl/ipUce  of  Intent 

The  purpoi^  of  the  Advance  Notice  of 
Intent  procesais  to  provide  section  401 
applicants,  pmr  to  the  submistiwi  of  a 
final  Notice  dl  Intent,  with  information 
relative  to  potimtial  competition.  While 
DGL  encounj^  the  resolution  of 
competitive  liqquests  prior  to  final 
submission,  the  Advance  Notice  of 
Intent  proceM  also  serves  to  alert  those 
whose  differences  cannot  be  resolved  of 
the  need  to  submit  a  complete  final 
Notice  of  Int^^t 

Although  tne  Advance  Notice  of 
Intent  process  is  not  mandated  by  the 
regulations,  porticipaticm  in  the  advance 
process  by  ptf  spective  section  401 
applicants  isUtrongly  reeommended. 
liie  Advanc^  ^tice  of  Intent  process 
allows  the  a^blicant  to  identify  potential 


competitors. 
possiUe. 
Intent  with 
potential 

It  should 
that  the  Advi 


resolve  conflicts  if 
prepare  a  final-Notice  of 

ance  knowledge  of 

eting  requests. 

emphasised,  however, 

loe  Notice  of  Intent 
process  does  not  ensure  that  all 
potential  coippetitors  have  been 
identified.  SMie  applicants  may  opt  not 
to  submttani Advance  Notice  of  Intent; 
others  may  cllange ser^cearaa leqaests 
in  the  final  Notice  of  Intent  Theref^, 


as  noted  above.^final  submissions 
should  be  prepared  with  this  possibility 
inmind. 

Qir  October  1  of  the.year  preceding  a 
designation  year,  all  organizations 
interested  in  being  designated  as  section 
401  grantees  should  submit  an  original 
and  two  copies  of  an  Advance  Notice  of 
Intent  An  organization  may  submit  only 
one  Advance  Notice  of  Intent  for  any 
and  all  areas  for  which  it  wants  to  be 
considered.  Advance  Notices  are  to  be 
sent  to  the  fcrilowing  address:  Mr. 
Herbert  Fellman,  Chief,  Divteionof 
Indian  and  Native  American  Programs, 
Room  N-4641. 200  Constitution  Ave., 
NW..  Washington.  DC  202ia  Aitenttan: 
ANOI/NOIDesk. 

The  Standard  Form  (SF)  424  is  no 
longer  used  lot  the  advance  notification 
process.  As  in  the  PY 1987-1988 
designation  cycle,  DCH.  will  utilize  the 
Advance  Notice  of  Intent  This  allows 
DOL  to  expedite  the  identification  of 
potentially  competitive  applicants. 

Complete  instructions  wdll  be  mailed 
to  all  current  grantees  on  or  about 
August  15.  Incumbents  will  also  receive 
a  description  of  their  present  service 
area  at  this  time.  New  applicants  may 
request  copies  of  the  Advance  Notice 
instructions  l^  writing  to:  Mr.  Herbert 
Fellman,  Chief,  Division  of  Indian  and 
Native  American  Programs,  Room  N- 
4041, 200  Constitution  Ave.,  NW., 
Washington.  DC  202ia 

The  first  step  in  the  designation 
process!  i*  to  determine  which  areas 
have  more  than  one  potential  applicant 
for  designation.  For  those  areas  for 
whadimore  than  one  organization 
submits  an  Advance  Notice  of  Intent 
each  such  organization  will  be  notified 
of  the  situation,  and  will  be  i^prised  of 
the  identity  of  tiie  other  organizatton(s) 
applying  for  that  area.  Such  notification 
will  consist  of  providing  affected 
applicants  with  copies  of  all  Advance 
Notices  of  Intent  submitted  for  their 
areas.  The  notification  will  occur  on  or 
above  November  IS.  The  notification 
will  state  that  organizations  are 
encouraged  to  work  out  any 
jurisdictional  disputes  among 
themselves,  and  to  submit  a  final  Notice 
of  Intent  by  the  required  postmariced 
January  1  deadline  or  witiidraw  their 
Advance  Notice. 

Under  the  Advance  Notice  of  Intent 
process,  it  is  DOL  policqr  that  to  the 
extent  possible  within  the  regulations, 
service  areas  and  the  organizations 
operating  in  those  areas  be  determined 
by  the  community  to  be  served  by  the 
program.  In  the  event  the  Native 
American  community  cannot  resolve 
differences,  the  notification  wriU  inform 
parties  that  they  should  take  special 
care  writh  their  final  Notices  of  Intent  to 


ensure  that  they  are  complete  and  fully 
responsive  to  aU  mattera  covered  by  the 
preferential  hierarchy  and  rating 
systems  discussed  in  this  notice. 

Information  provided  in  the  Advance 
Notice  of  Intent  process  shall  not  be 
considered  as  a  final  submission  as 
referenced  at  20  CFR  632.11.  The 
Advance  Notice  is  a  procedural 
mechanism  to  facilitate  the  designation 
process.  The  regulations  do  not  provide 
for  formal  application  for  designation 
through  the  Advance  Notice. 

///.  Notice  of  Intent 

All  applicants  will  submit  an  original 
and  two  copies  of  a  final  Notice  of 
Intent  postmarked  no  later  than  January 
1, 1089,  consistent  with  the  regulations 
at  20  CFR  632.11.  Final  Notices  of  Intent 
may  also  be  delivered  in  person  not 
later  than  the  close  of  business  on  the 
firat  business  day  of  the  designation 
year.  Eftcluaive  of  charts  or  graphs  and 
letters  of  support,  the  Notice  of  Intent 
should  not  exceed  75  pages  of  double- 
spaced  unreduced  type. 

Final  Notices  of  Intent  are  to  be  sent 
to  the  following  address:  Mr.  Herbert 
Fellman.  Chief,  Division  of  Indian  and 
Native  American  Programs,  Room  N- 
4641, 200  Constihition  AvCm  NW., 
Washington.  DC  20210,  i4«ten//o/i.- 
ANOI/NOI  Desk. 

The  regulations  pennit  current 
grantees  requesting  their  existing 
service  areas  to  submit  a  Standard  Form 
424  in  lieu  of  a  complete  application.  As 
noted  etuiier  in  this  notice,  current 
grantees,  other  than  tribes,  bands,  or 
groups  (including  Alaskan  Native 
entities)  requesting  their  existing  areas, 
are  encouraged  to  consider  submitting  a 
full  Notice  of  Intent  even  if  their  service 
area  request  has  not  changed. 

Although  organizations  are 
encouraged  to  alter  their  area  reqdests 
to  minimize  or  avoid  overlap  with  other 
organizations,  they  should  not  add 
territory  to  that  identified  in  the 
Advance  Notice  of  Intent.  Unless 
currently  designated  for  such  areas,  any 
organization  applying  on  January  1  for 
noncontiguous  areas  shall  prepare  a 
separate,  complete  Notice  of  Intent  for 
each  such  area. 

It  is  the  DOL's  policy  that  no 
information  affecting  die  panel  review 
process  will  be  solicited  or  accepted 
past  the  regulatory  postmarked  or  hand 
delivered  deadlines  (see  Part  V.  USE  OF 
PANEL  REVIEW  PROCEDURE,  below). 
All  information  provided  before  the 
deadline  must  be  in  writing. 
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IV.  Prefereatial  Hierarchy  for 
Determining  Designations 

In  cases  in  which  only  one 
organization  is  applying  for  a  clearly 
identified  geograpliic  area  and  the 
organization  meets  the  requirements  at 
20  CFR  632.10(b)  and  632.11(d).  DCX; 
shall  designate  the  applying 
organization  as  the  yartee  for  the  area. 
In  cases  in  which  two  or  more 
organizations  apply  for  the  same  or  an 
overlapping  area,  DOL  will  ntiUze  the 
order  of  designation  preference 
described  in  the  hierarchy  below.  The 
organization  which  falls  into  the  highest 
category  of  preference  mil  be 
designated,  assuming  all  other 
requirements  are  met  The  laeferential 
hierarchy  is:  ; 

(1)  Indian  tribes,  bands,  or  groups  on 
federal  or  State  reservations  for  Uteir 
reservation:  Oklahoma  Indians  (see  Part 
VII.  SPECIAL  DESIGNATION 
SITUATIONS,  below);  and  Alaskan  i 
Native  entities  (see  Part  VII  SPECIAL 
DESIGNATION  SITUATt(»tS,  below). 

(2)  Native  American-controlled,    j 
community-based  organizations  with 
significant  support  from  other  Native 
American  controlled  oiganiiations 
within  the  community  for  their  existing 
DOL  designated  service  area  and  all 
non-incumbent  Native  American-      i 
controlled,  community-based  [ 
organizations  that  are  challenging  such 
incumbents  or  seeking  to  serve  areas  for 
which  the  incumbent  is  not  re-applying. 
Non-incumbent  organizations  must 
submit  evidence  of  significant  support 
from  other  Native  American-oontrolled 
organizations  within  the  community. 

Competition  shall  occur  only  when  a 
non-incumbent  can  demonstrate  in  its 
application,  by  verifid>Ic  infafmation, 
that  it  is  potentially  significanUy 
superior  overall  to  the  incumbent  Such 
potential  will  be  determined  by  the 
consideration  of  such  factors  as  tha 
following:  Completeness  of  the 
apphcation:  documentation  of  past 
experience  and  Native  American- 
controlled  organizational  support;  and 
the  capability  of  the  incumbent  In  th6 
instance  of  no  incumbent  new         j 
applicants  qualified  for  this  categoiy 
would  compete  against  each  other.  \ 

(3)  Organizations  (private  nonprofit  or 
units  of  State  or  local  government) 
having  a  significant  Native  American 
advisory  process,  such  as  a  governing 
body  chaired  by  a  Native  American  and 
having  a  majority  membership  <^ Native 
Americans. 

H)  Non-Native  American-controlled 
organizations  without  a  Native 
American  advisory  process.  In  the  event 
such  an  organization  is  designated,  it 


must  subaequentiy  develop  a  Native 
American  advisory  process. 

The  Chief.  DINAP,  may  convene  a 
task  foroe  to  as^st  in  making  hierarchal 
determinations.  The  task  fora^  also  ssay 
perform  such  technical  and  advisory 
functions  as  deteimining  which  areas 
have  more  than  one  applicant  for 
designation,  documenthig  the  eli^ility 
of  new  appHcants,  and  ascertainkig  the 
timeliness  of  final  Notice  of  Intent 
submissions.  The  role  of  the  task  force  is 
that  of  a  technical  advisory  body. 

The  Chief.  DINAP,  will  ultimately 
advise  the  Grant  Officer  in  reference  to 
which  position  an  organization  holds  in 
the  hierardiy.  Within  the  regnlatoiy 
time  constraints  of  the  designation 
process,  the  Chief,  DINAP,  will  utilize 
whatever  information  is  available. 

The  applying  organization  must 
supply  sufficient  information  to  permit 
the  determination  to  be  made. 
Organizations  must  Indicate  the 
category -which  they  assume  is 
appropriate  and  must  adequately 
support  that  assertion.  As  indicated 
earlier,  applicants  will  not  be  able  to 
provide  any  information  past  the 
January  1  postmark  or  haiad  d^vered 
deadlines,  and  no  information  will  be 
solicited  by  DINAP. 

V.  Use  of  FanelRenew Procedure 

Competition  may  occur  under  the 
following  circumstances: 

(1)  The  Chief.  DINAP.  advises  that  a 
new  applicant  qualified  for  the  second 
category  of  the  hierarchy  appears  to  be 
potentially  significantly  superior  overall 
to  an  incuaid>ent  Native  American- 
contndled.  community-based 
organization  with  significant  local 
Native  American  community  support 

(2)  The  Chiet  Dfi^AP.  advises  tiiat 
more  than  one  new  applicant  is 
qualified  for  the  seomd  category  of  the 
hierarchy,  and  the  incumbent  grantee 
has  not  re-applied  for  designation. 

(3)  The  Oiiet  DINAP.  advises  that 
two  or  more  oigahizations  have  equal 
status  in  the  third  or  fourth  categories  of 
the  hierarchy. 

When  competition  occurs,  the  Grant 
Officer  may  convene  a  review  panel  of 
Federal  officials  to  score  the  information 
submitted  with  the  Notice  of  Intent  The 
purpose  of  the  panel  is  to  evaluate  an 
organization's  capability,  based  on  its 
application,  to  serve  the  area  in 
question.  The  panel  will  be  provided 
only  the  infoimatioa  described  at  20 
CFR  632.11  and  submitted  with  the  final 
Notice  of  Intent  Hie  pand  rssidts  will 
be  advisory  to  the  Grant  Officer,  not 
binding.  In  reviewing  information 
submitted  by  the  organization,  the  panel 
will  not  accept  simple  assertions.  Any 


infomatiaa  onist  be  supported  by 
adequate  and  verifiable  documentation. 

Tke  fodors  listed  befow  will  be 
consaderad  ia  evaluating  the  capability 
of  the  applicant  In  developing  die 
Notice  of  Intent  the  applicant  should 
organize  his  doeomentation  of  capability 
to  correspond  with  these  factors. 

(1)  Operetional  Capability— to  points 
(20  CFR  632.10  and  832.11). 

(i)  Previous  experience  in  successfully 
operatii^  an  employment  and  training 
program  serving  faidians  or  Native 
Americans  of  a  scope  comparable  to 
that  which  ^  orgniization  would 
operate  if  designated — ^20  points. 

(ii)  Previous  experience  in  operating 
other  human  resources  development 
programs  serving  Indians  or  Native 
Americans  or  coordinating  employment 
and  training  services  with  such 
programs — ^10  points. 

(iii)  Ability  to  maintain  continuity  of 
services  to  Indian  or  Native  American 
participants  with  those  previously 
provided  under  JTPA— 10  points. 

(Z)  Applicant's  Understandiog  and 
Pro^«m  Approach  to  Fulfilling  the 
Training  and  Employment  Obfectives  of 
ITPA.  Section  401—20  poinU.  (20  CFR 
632.2) 

(3)  Planning  Process— 20  points.  (20 
CFR  632.11) 

(i)  Private  sector  involvement — 10 
points. 

(ii)  Community  support  as  defined  in 
Part  Vm,  DESIGNATION  PROCESS 
GLOSSARY.  belo«v— 10  points. 

(4)  Administrative  Capability— 20 
points.  (20  CFR  632.11) 

(i)  Previous  experience  in 
adiministering  puMic  funds  under  DOL 
or  similar  administrative  requirement^^ 
15  points. 

(ii)  Experience  of  senior  management 
staff  to  be  responsible  for  DOL  grant  if 
designated— 5  points. 

VL  Notification  of  Designation/ 
Nondesignation 

The  Grant  Officer  will  make  the  final 
designation  dsdrioa  giving 
consideration  to  the  following  factors: 
The  review  panel's  recommendation,  in 
those  instances  where  a  panel  is 
convened:  input  from  IMNAP,  OSTP,  the 
Office  of  Financial  and  Administrative 
Mangenient  and  the  Office  of  the 
Inspector  General;  and  any  other 
available  infbnnation  reguding  the 
organization's  responsibility.  The  Grant 
Officer's  decisions  wiH  be  provided  to 
all  applicants  by  March  1.  as  follows: 

(1)  Designation  Letter 

The  desigBatiaa  letter  signed  by  the 
Grant  Officer  wifl  serve  as  official 
notice  of  an  organiiation's  designation. 
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The  letter  wfl)  include  the  service  area 
for  which  th^  designation  is  made.  It 
should  be  ndtb^  that  the  Grant  Officer  is 
not  required  to  adhere  to  the  geographic 
area  requested  in  the  final  Notice  of 
Intent  The  (^^nt  Officer  may  make  the 
designation  ^plicable  to  all  of  the  area 
requested,  a  Iportion  of  the  area 
requested,  of.  if  acceptable  to  the 
designee,  mqte  than  the  area  requested. 

(2)  ConditioMl  Designation  Letter 

Conditional  designations  wrill  include 
the  nature  of  the  conditions,  the  actions 
required  to  be  finally  designated  and  the 
time  frame  for  such  actions  to  be 
accomplished. 

(3)  Non-designation  Letter 

Any  oigariiKation  not  designated,  in 
whole  or  in  ^art,  for  an  area  requested 
will  be  notif|«d  formally  of  the  non- 
designation  ^  given  the  basic  reasons 
for  the  determination.  An  applicant  for 
designation  fkat  is  refused  such 
designation,  in  whole  or  in  part,  may  file 
a  Petition  for  Reconsideration  in 
accordance  Vrith  20  CFR  632.13.  If  an 
area  is  not  djqsignated  for  service 
throu^  the  foregoing  probMs, 
alternative  aovngements  for  service  will 


be  made  in 
632.12. 


with  20  CFR 


Nai 


Alaskan 
training 
following: 
defined  in 
Settlement 


Vn.  SpedaJ^l^igDation  Situationa 

(1)  Alaskan  ^ative  Entities 

DCH.  has  4staUiriied  service  areas  for 
e  employment  and 

biised  on  the 
boundaries  of  the  regions 
Alaska  Native  Claims 
i  (ANCSA):  the 
boundaries  ^t  mafor  subregional  areas 
where  the  pranary  provider  of  human 
resource  development  and  related 
services  is  an  Indian  Reorganization  Act 
(IRA)-recoga|zed  tribal  council;  and  the 
boundaries  of  the  one  Federal 
resovation  fi  the  State.  Within  these 
established  0brvice  areas,  DOL  has 
designated  the  primary  Alaskan  Native- 
controlled  hianan  resource  development 
services  prolMider  or  an  entity  fonnally 
designated  by  such  provider.  These 
entities  hav^ibeen  regional  nonprofit 
corporation^^  associated  corporations 
estabUshed  )aaf  the  regional  noiqxt^t 
corporationJ  plAHWoc^nized  tribal 
councils  and  Itibe  tribal  government  of 
the  Metlakada  Indian  Community.  DOL 
intends  to  fellow  these  principles  in 
designatingjf  ative  American  grantees  in 
Alaska  for  ijqogram  years  1960  and  1990. 

(2)  Oklahon^  Indians 

DOL  has  f  Itablished  a  service 
delivery  sysjt^  for  Indian  employment 
and  training  (nograms  in  Oklahoma 


based  on  a  preference  for  Oklahoma 
Indians  to  serve  portions  of  the  State. 
Generally,  service  areas  have  been 
designated  geographically  as 
countywide  areas.  In  cases  in  which  a 
significant  portion  of  the  land  area  of  an 
individual  county  lies  within  the 
traditional  jurisiJUction  of  more  than  one 
tribal  government,  die  service  area  has 
been  subdivided  to  a  certain  extent  on 
the  basis  of  tribal  identification 
information  in  the  most  recent  Federal 
Decennial  Census  of  Population. 
However,  in  cases  in  which  members  of 
many  difforent  tribes  reside  in  a  given 
county,  no  attempt  has  been  made  to 
apportion  thoee  members  among  aU  of 
the  respective  tribes.  Wherever  possible, 
arrangements  mutually  satisfactory  to 
grantees  in  adfoining  or  overlapping 
service  areas  have  been  honored  by 
DOL  DOL  intends  to  follow  these 
principles  in  designating  Native 
American  grantees  in  CHdahoma  for 
Program  Years  1980  and  1990  to  - 
preserve  continuity  and  inevent 
unnecessary  fragmentation. 

VIII.  Designation  Process  Glossary 

In  order  to  ensure  that  all  interested 
parties  have  the  same  understanding  of 
the  process,  the  following  definitions  are 
provided: 

(1)  Indian  or  Native  American- 
Controlled  Organization 

This  is  defined  as  any  organization 
with  a  governing  board,  more  than  SO 
percent  of  whose  members  are  Indian  or 
Native  American  people.  Such  an 
organization  can  be  a  tribal  government. 
Native  Alaskan  or  Native  Hawaiian 
entity,  consortium,  or  public  or  jnivate 
non-profit  agency.  The  governing  board 
must  have  decision  malting  authority  for 
the  Section  401  program. 

(2)  Service  Are 

This  is  defined  as  the  geographic  area 
described  as  States,  counties,  and/or 
reservations  for  which  a  designation  is 
made.  In  some  cases,  it  will  also  show 
the  specific  population  to  be  served.  The 
service  area  is  defined  finally  by  the 
Grant  Officer  in  die  formal  designation 
letter.  Grantees  must  ensure  that  all 
eligible  population  members  have 
equitable  access  to  employment  and 
training  services  within  the  service  area. 

(3)  Established  Service  Area 

lliis  is  the  area  defined  by  geography 
or  service  population  which  DOL  has 
previously  designated  as  a  service  area 
for  Indian  and  Native  American  ]TPA 
purposes. 


(4)  Community  Support 

This  is  evidence  of  active 
participation  and/or  endorsement  from 
Indian  or  Native  American-controlled 
organizations  within  the  geographic  area 
for  whidi  designation  is  requested. 
Applicants  should  provide  supporting 
documentation  regarding  the  nature  of 
such  organizations,  e.g.,  evidence  of 
Indian  and  Native  American  control, 
articles  of  incorporation  or  charter,  size, 
membership,  etc. 

While  applicants  are  not  precluded 
from  submitting  attestations  of  support 
from  individuals,  the  business 
community.  State  and  local  government 
offices,  and  community  organizations 
diat  are  not  Indian  or  Native  American- 
controHed,  they  should  be  aware  that 
such  endorsements  do  not  meet  DOL's 
definitional  criteria  for  community 
suppwt 

Signed  at  Washington,  DC  thii  9th  day  of 
June  1968. 

PanlA-Mayruid.  ! 

Director,  Office  of  Special  Targeted 
Programs. 
HaCDatt  FauBian, 

Chief,  Division  of  Indian  and  Native 
American  Programs. 
Robart  D.  Pnkar. 

Grant  Officer,  Office  of  Grants  and  Contracts 
Management 
Robert  T.  Jonas, 

Acting  Assistant  Secretary  for  Employment 
and  Training. 
(FR  Doc  88-13782  Filed  8-16-88: 8:45  am] 


BufMu  Of  Labor  Statiatics 
Raquaat  for  ConMiMfrta  on  Chang*  In 


(LAUS) 


t  Bureau  of  Labor  Statistics. 


Labor. 

action:  Request  for  comments  on 
proposed  change  in  local  area 
unemployment  statistics  methodology. 


:  The  Bureau  of  Labor 
Statistics  (BLS)  intends  to  introduce  a 
methodological  improvement  in  the 
procedures  for  developing  State 
employment  and  unemployment 
statistics.  With  the  completion  of 
various  long-term  research  activities, 
including  special  joint  efforts  with 
cooperating  State  Employment  Security 
Agencies  to  test,  evaluate,  and  simulate 
new  and  improved  techniques,  the  BLS 
plans  to  implement  the  use  of  dynamic 
regression  models  in  39  States  and  the 
District  of  Columbia.  These  States  are 
those,  other  than  the  11  largest,  for 
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which  sample-based  estimates  from  the 
Current  Populatioo  Survey  have 
insufficient  reliability  to  use  as  monthly 
employnent  and  unemployment  levels. 
The  pniposed  employmeat  and 
unemployment  rate  models  allow  for 
tailoiing  io  the  estimation  eqaations,  to 
account  for  individual  features  of  each 
State's  economy,  and  contain  a  built-in 
updating  mechanism  so  that  the 
equations  adapt  to  structural  changes  as 
they  occur.  Implementation  of  this 
proposed  change  to  State  estimating 
methods  will  be  effective  with  estiinates 
for  January  1989. 

DATE  Conunents  must  be  submitted  on 
or  before  September  15. 1988b 
wnnetH,  Send  conunents  tac  US. 
Department  of  Labor.  Bweaa  of  Labor 
Statistics,  441 G  Street  NW..  Room  2083. 
Washingtam.  DC  20212. 

FOR  FURTHCII  MKNIMATWN  CONTACT: 
Sharon  Brown.  202-623-l(n& 

SUPPLCMCNTAIIV  mFOmtATION:  A 

description  of  the  proposed  procedure 
can  be  obtained  upon  request  at  the 
above  address. 

Dated  at  Washington  DC  this  lOth  day  of 
June  1988. 
Janet  L.  Norwood. 
Commissioner. 
[FR  Doc  88-13783  Filed  8-18-88;  8:45  am] 
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Mine  Safety  and  Health  Administratioa 
[Dodrat  Na  H-M-47-C] 

l^etMlon  ffff  HfhMJHteelhm  of  AnnicaMow 
of  Mandatory  Safety  Standard;  Charity 
Coel  Conine 

Charity  Coal  Company,  Inc.,  P.O.  Box 
267.  Tarkey  Creek,  Kentudcy  41570  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1710  (cabs  and  canopies]  to 
its  Mine  No.  1  (I.D,  No.  15-15942)  located 
in  Pike  County,  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment 

2.  The  coal  seam  ranges  from  42  to  40 
feet  in  height,  with  consistent  ascending 
and  descending  grades  creating  dips  in 
the  coal  bed. 

3.  Petitioner  states  drat  the  use  of  cabs 
or  canopies  on  the  mine's  two  S  ft  S  488 
scoops  wooM  reeuh  in  a  diminution  of 
safety  to  the  miners  affected  because 
the  cabs  or  canopies  could  strike  and 
destroy  roof  support  and  ttie  power  line 
system.  The  cabs  or  canopies  would 


also  limit  die  equipment  operalei's 
visibility  and  sealing  position,  creating 
the  chances  for  an  accident. 

4.  For  these  reasons,  palllioner 
requests  a  modifieatiop  af  the  staadaad. 

Request  for  Coaunents 

Persons.interested  in  this  petition  may 
furnish  twritten  comments.  These 
comments  must  be  filed  with  te  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safe^  and  Healfii 
Administration.  Room  827. 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
18. 1968.  Coipies  of  the  petiHon  are 
available  for  inspection  at  that  address. 

Dated:  June  U.  1988. 
PatridaW.SOvay. 

Director.  Olfioe  i^Staadardt,  Reguhtioat 
and  Variances. 
(FR  Doc  88-13784  FUmI  6-16-88: 8:45  a^ 


OccufMrtional  Sidety  end  Health 
Adndniatration 

Nationel  Advieofy  ComniMee  on 
OccupeMonai  Helity  and  Haellti.  full 


Notice  is  hereby  given  that  the 
National  Advisory  Conmiittee  on 
Occupational  Safety  and  Health 
(NACOSH)  will  meet  on  June  28  and 
possibly  June  29. 1988  if  needed  at  9HX) 
a.m.  in  Room  C-2316  at  the  Frances 
Peridns  Department  of  Labor  Building. 
200  Constitution  Avenue  NW.. 
Washington.  DC 

Agntda  items  will  indude  an  update 
on  OSHA's  Pemdssibie  Exposure  Limits 
(PEL)  project  an  OSHA  presentation  on 
trainers  and  training  programs 
concerning  haxardoas  waste  operations 
and  emergency  response,  and  an  update 
on  OSHA's  activities  relating  to  AIDS. 

NACOSH  was  established  under 
section  7(a)  of  the  Ocoqiatiaoal  Safety 
and  Health  Act  of  1970  (29  U.&C  668)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Huoian  Services 
on  matters  relating  to  the  administration 
of  the  Act 

The  public  is  invited  to  attend  these 
meetings.  A  detailed  agenda  will  be 
prepared,  made  publicly  available  and 
sent  to  members  prior  to  the  meeting. 
Anyone  who  wishes  to  make  an  oral 
presentation  should  notify  the  Division 
of  Consumer  Affairs  before  die  meeting 
date.  The  request  should  include  the 
amount  of  time  desired,  die  capacity  in 
whidi  the  person  will  appear,  and  a 
brief  outline  of  die  content  of  the 
presentation.  Oral  presentations  will  be 
scheduled  at  the  discretion  of  the 


Committee  chaitperaen  to  die  extent  to 
whidi  time  permits.  For  additional 
infonnation  contact;  Tom  HalL  Division 
of  Consumer  Affairs.  Occapational 
Safety  and  HeaMi  Administration. 
Room  N-3647.  Hdid  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  202ia  Teleiriione  202-523-8615. 

Official  records  of  the  meeting  will  be 
avaflabie  for  public  inspection  at  the 
Division  of  Cmisaraer  Affairs. 

SifiMd  at  Wathii^ton.  DC.  this.  13th  day  of 
June  1888. 

Assistant  Sacntary. 

[FR  Doc  86-13700  Filed  6-18-88;  6:45  am) 


NAnOflAL  AEnONAimCS  AND 
SPACE  ADMINISTRATION 


1 


NASAAdvleory  CeuncI  (NAO, 


(AACfcl 

AOmcv:  Nadoaal  Aeronautica  and 
Space  Administration. 

ACTKNC  Notice  of  meeting. 


:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pub. 
L  92-463.  as  aiqendad.  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  CoondL  Aeronautics 
Advisory  Ccamdttee,  Ad  Hoe  Review 
Team  for  Rotorcraft  Powertrain  and 
Propulsion. 

DATE  AND  TMM:  June  29. 1988, 10  a.m.  to 
5  p.m.:  and  June  30. 1988. 8:30  a.m.  to  3:30 
p.nL 

ADDmw;  National  Aeronautics  and 
Space  Administration.  Lewis  Research 
Center.  Chemistry  Laboratory.  Room 
137, 21000  Brookpark  Road.  Cleveland. 
OH  44135. 


vnoN  coif  fAcn 
Mr.  (kegory  Reck.  Office  of  Aeronautics 
and  Space  Tadmology.  Nalioiiial 
Aeronautics  and  Space  Administration. 
Washington.  DC  20B4&  202/459-2847. 

NAC  Aeronautics  Advisory  Conunittee 
(AAC)  was  estabBahed  to  provide 
overall  guidance  Io  the  Office  of 
Aeronautics  and  Space  Technmogy 
(OAST)  on  aeronautics  research  and 
techndogy  activities.  Spedal  ed  hoc 
review  teams  are  fonned  to  addreas 
specific  topics.  The  Ad  Hoe  Review 
Team  for  Rotorcraft  Powertrain  and 
Propulsion,  diaired  by  Dr.  F.  Blake 
Wallaca,  is  comprised  of  eight  members. 
The  meeting  will  be  open  to  the  public 


.^X.- 
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up  to  the  M^Mng  capacity  of  the  room 
(approxioiaiaiy  25  peraoas  inchiding  the 
team  aieaib^  aad  other  participants).  It 
is  imperativa  that  the  meeting  be  held  on 
these  dates  to  accommodate  the 
scheduling  ^^orities  of  the  key 
participanta.! 
Type  c/AkLdtiv:  Open. 

Agenda 

W  ■  JR.— ^Jr  guHig  NASA  Piogyam 
Reviev 


1:30  pLa^-<t$lated  OepartM^  of 

Defense  Program  Reviews. 
5  p.m.— AdjJGfnm. 

June3(kl9^ 

i  ■ 

a-30  a.ni.— <^^tinae  Ongoing  NASA 

fVogramReviews. 
10:30  a.m.— ^our  FaciKties. 
1:30  p.m.— ^  l^orking  Sesmoa  for  Review 

3:30  p.ra. — AHioum. 
Am  Draoloy* 

Advisory  Comnittee  Management  Officer. 
National  A  eiwoulics  ami  Space 
Adminiatratioa. 

|um13.19nJ| 

|FR  Doc  88-1^27  Filed  6-16-88;  8:45  am] 


NATIONALS 
SYSTEM 


IMUNICATIONS 


sjirioa 


Nattonal  Siwwrity  Talacomniunicallons 
Adviaory  CpfmMim%  CToaad  Muling 

A  meeting  of  the  National  Security 
Telecommnfilcations  Adviaory 
Committee  (NSTAC)  will  be  hekl  on  July 
21, 1988.  Th^  business  session  of  the 
meeting  witt  be  held  at  the  U.S.  State 
DepartmenlL|Washington,  DC.  An 
executive  seision  of  the  meeting  will  be 
held  at  the  did  Executive  OfRce 
Building. 

Businata 

—Call  to  Order 

Welcomiag  Remarks 
—Review  of  GovemaHBt  Activities 
-Review  of  {Ongoing  NSTAC  Activities 
— faidastr|i|  Information  Security 
— Telecovimanications  Systems 

Surviwi^ity 
— ^Telecol^nmnications  Industry 

MobiU^tion 
— National  Telecoramunications 
Managfinent  Structure 
— TeleoowMfiyHiicatiopa  Service  Priority 
— Review  ^  STAC  Recommendations  to 

thePreiident 
—Review  ^^STAC  Charges  to  lES 
— Closii^  I^qoMfka 
— Adjourn 


—Call  to  Order 

—Opening  Remarks  by  the  Assistant  to 

the  President  for  National  Security 

Affairs 
—Remarks  by  the  Secretary  of  Defense 
— haaMent  Arrives 
—NSTAC  Report  to  the  President 

—Work  Accomplished  by  NSTAC 
—Remarks  by  the  President 
— Recognition  of  Departing  and  Arriving 

Chair 

IresKient  Departs 
— Closed  Session 
— ^Adjourn 

Due  to  die  requirement  to  discuss 
classified  information  in  conjunction 
with  tile  issues  listed  above,  the  meeting 
win  be  closed  to  die  public  in  the 
interest  of  National  Defense.  Any  person 
desiring  information  about  the  meeting 
may  telephone  (202)  092-0274  or  write  to 
the  Office  of  the  Manager,  National 
Communicatioos  System.  Wariungton. 
DC  20305-2010. 
A.  L.  HenncnMii, 

Acting  Assistant  Manager.  NCS  Joint 

Secretoriat, 

[FR  Doc.  BB-13729  Filed  6-16-88;  8:45  am) . 


NATIONAL  SCIENCE  FOUNDATION 


In  accordance  with  the  Paperwoik 
Reduction  Act  and  0MB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Agency  Clearance  Officer  Herman  G. 
Fleming.  (202)  357-eS2a 

OMB  Desk  Officer:  Written  comments 
to:  Offioe  of  Information  and  Regulat(»y 
Afhirs.  ATTN:  )im  Houser.  Desk 
Officer.  OMB,  22  Jadcson  Flaoe,  Room 
320B,  NEOB  Washington.  DC  20503. 

Title:  Identification  of  Minority 
Mathematics,  Chemistry,  Physics,  and 
Astronomy  Majors. 

Affected  Public:  Noa-profit 
institutions. 

Respoasei/Burden  Hours:  200 
responses.  100  burden  hours. 

Abstract  NSP  is  tryii^  to  develop 
baseline  data  for  a  program  to  increase 
the  minority  represmtation  in  the 
scientific  manpower  pool.  One  aspect  of 
this  effort  would  involve  identifying 
minority  underpaduates  maioring  in 
Chemistry.  Mathematics.  Physics,  and 
Astronomy,  at  eight  Historically  Black 
Colleges  wid  Universities. 


Dated  Kne  14. 198a. 
HwC.niiiih» 
NSFdearanoe  Officer. 
[Fit  Doc  88-13704  Rled  8-ia-88;  845  am) 


NUCLEAR  REOULATORY 
COMMISSION 

(Docket  No.  50-261) 


■AUgMCa; 
EwHronwawm  Aaaaaawwm  and 

I  Hiuiiis  vw  ivo  oignnicani  impBci 

The  U.S.  Nuclear  Regulatory 
Commiseioo  (ttie  Conmission)  is 
considering  issuance  fd  an  aawndment 
to  Facility  Operating  License  Na  DBl- 
23,  issued  to  Carolina  Power  &  Light 
Company  (the  liceasee).  for  operation  of 
the  H.B.  Robinson  Steam  Electric  Plant 
Unit  No.  2  (HBR-2)  k)cated  in  Darlington 
County,  South  Carolina. 

Eavironmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specifications  (TS)  to  remove  the 
restriction  of  operating  power  to  1380 
MWt  with  two  safefy  injection  (SI) 
pumps  operable  and  to  restore  the 
power  peaking  factor  (Fq)  to  2.32  from 
its  current  value  of  2.26  with  two  SI 
pumps  operable. 

The  proposed  action  is  in  accordance 
widi  the  licensee's  application  for 
amendment  dated  May  7. 1988,  as 
supplemented  by  letters  dated  May  16 
and  May  20, 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  is 
required  in  order  to  allow  the  licensee  to 
operate  HBR-2  at  a  steady  state  power 
level  up  to  2300  MWt  with  two  SI  pumf>8 
operable. 

Environmea!tal  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  Ihe  pcopoaed  revision  to 
TS.  The  safety  injection  system  is  a 
safety  ^stem  which  only  has  a  function 
for  accident  mitigtion.  The 
environmental  impact  of  operating  H.B. 
Robinson  at  the  design  power  level  of 
2300  MWt  with  two  SI  pumps  operable 
is  within  impacts  evaluated  in  the  Final 
EnvironmeBtol  Statement  (FES)  on  HJB. 
Robinson  issaed  in  April.  1975.  The 
proposed  action  wroulid  not  result  in  any 
environmental  impact  that  is  outside  of 
the  scope  discussed  in  the  FES. 
Therefore,  the  Commission  concludes 
that  the  amendment  involves  no 
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significant  increase  in  the  amounts  and 
no  significant  change  in  the  types  of  any 
effluents  that  may  be  released  offsite; 
and  that  there  should  be  no  significant 
increase  in  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  this  proposed  action  would  result  in 
no  signiflcant  radiological 
environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  TS  involves  requirements 
with  respect  to  installation  or  use  of  a 
facility  component  located  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources        \ 

This  action  does  not  involve  Qie  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
for  the  HBR-2  dated  April  1975. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment.  1 .  .  j 

Based  upon  the  foregoing       I '    '' 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  7, 1988  and 
supplements  dated  May  16  and  May  20, 
1988,  which  are  available  for  pubUc 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW., 
Washington.  DC  and  at  the  Hartsville 
Memorial  Library,  Home  and  Fifth 
Avenues,  Hartsville,  South  Carolina 
29535. 


Dated  at  Rockville,  Maryland,  this  15th  day 
of  June  1968. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adan— m. 

Director.  Pro/ect  Directorate  11-1,  Divition  of 
Reactor  Projects  l/ll.  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  88-13819  Filed  6-18-88:  8:45  am] 
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(Dodwt  Na  50-0291 

Yankee  Atomic  Electric  Co;  Yankee 
Nud^v  Pwar  Station:  Enwlronniental 
Aaaeeemeni  ana  ramng  oi  iio 
sisnmcani  impaci 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR-3 
issued  to  Yankee  Atomic  Power 
Company  (the  licensee),  for  operation  of 
the  Yankee  Nuclear  Power  Station 
located  in  Rowe.  Massachusetts. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  Technical  Specifications  (TS) 
related  to  control  rod  position  indication 
and  corrects  a  minor  error  in  the  TS. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  December  23. 1987. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  will 
serve  to  remove  an  ambiguity  between 
two  TS  and  correct  an  error. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications.  The 
proposed  revisions  bring  the  Yankee  TS 
in  close  agreement  with  the  Standard 
Technical  Specifications  and  removes 
an  error.  The  proposed  changes  do  not 
increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  Lncrease  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  "TS  involves  systems 
located  within  the  restricted  areas  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 


Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  March  17. 1988  (53 
FR  8827).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  wmild  result  from  the 
proposed  actiim,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  not  meeting  NRC  requirements. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  previous  reviews  for  the  Yankee 
Nuclear  Power  Station.  The  plant  was 
licensed  prior  to  the  requirement  for 
issuance  of  a  Final  Environmental 
Statement 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  23. 1987 
which  is  available  for  public  inspection 
at  the  Comoiission's  public  Document 
Room.  Greenfield  Community  College,  1 
College  Drive,  Greenfield. 
Massachusetts  01301. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  June  1988. 

For  the  Nuclear  Regulatory  Commission. 
Richaid  H.  Wmomii. 

Director,  Project  Dinctorate  1-3,  Division  of 
Reactor  Projects  l/ll. 
(FR  Doc  88-13722  Filed  »-l»-88: 8:45  am| 
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ilM  GovwummiI  MrkNini  Ofncwfor 
Purchaiing|l^« 

Generic  Litters  issued  by  the  Office  of 
Nuclear  ReaMor  Regulation  (NRR).  U.S. 
Nuclear  Regiatory  Ckiinmission  (NRC) 
are  availably  for  inspectian  at  the  NRC 
Public  DocuMeat  Room.  1717  H  Street 
NW..  Washi^jgtoa.  DC  Hard  or 
nucrofiche  cbpies  can  be  purchased 
through  thewrvices  of  the  Government 
Printing  fXB^  (GPO).  Purchasing 
information  i^  current  GPO  prices  may 
be  obtained  l^y  contacting  die 
Superintendiebt  of  Documents.  U.S. 
Govemmenl  Printing  Office.  Post  Office 
Box  37062,  Washington,  DC  20013-7082. 
Information  loan  also  be  obtained  by 
calling  (2O2)|^frn206O  or  275-2171.  If 
additional  ap^stance  is  needed  contact 
Hazel  Smith.  NRR,  on  (301)  492-1287. 

Dated  at  RodcviDe.  Maiytand.  tliis  lOlh  day 
ofJunelMa 

For  tiw  Nw^^  Regulatoiy  Commiwinn. 
Cwdia 
CAiief,  Policy 
Support  Bm 
Policy  De^ 
Office  of  Ni 


andTachnical 
Program  Manegaaeat. 
\t  ondAndysis  Staff, 
Reactor  Regalation. 


(FR  Doc  86-10723  Filed  6-16-86: 89t5  am] 
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Advltory  C^tnraltt— on  R— ctof 
*'"*"'""      '~ ,  Bubcoiiiinm—  on  Thonrad 


HydrsuNc 
Rovision 


TheFi 
Wednesda: 


puUishedon 
June  8. 1088  (53  PR  21541) 
contained  njjtioe  of  a  meeting  of  the 
ACRS  Subcotnmittee  on  Thnmml 
Hydraulic  Pbenoflupa  to  be  held 
Tuesday,  Jujib  21. 1988.  Room  1040. 1717 
H  Street  NWi.  Washington.  DC.  Hie 
meeting  will  start  at  MO  a.m.  instead  of 
6:30  a.m.  as  breviously  notice.  All  other 
items  pertaining  to  Ais  meeting  remain 
the  same  as|^revionsly  published. 

Dated  )un^  13, 19ea 
Mottoo  W.  UfMio, 

AssistaatExMutive  Director  for  Project 
Review.  I 

(FR  Doc.  M-1V41  Filed  6-16-88;  BM  am] 
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AOCNCV:  Po^  Service. 

ACnoie  No^iba  of  imptenentation  of  a 

change  in  the  Domestic  Mail 


Classification  Schedule  provisioB 
regarding  the  ability  of  die  Postal 
Service  to  place  permanent  restrictions 
on  the  sale  of  postal  money  orders. 


v:  This  pves  notice  that, 
effective  at  12:01  nin.  on  }une  10. 1988. 
the  Postal  Service  will  amend  section 
8.020  of  the  Domestic  Mad  Clas^cation 
Schedule  to  allow  the  imposition  of 
restrictions  on  the  number  or  dollar 
value  of  postal  money  order  sales,  or 
both,  in  accordance  with  r^ulations 
prescribed  by  the  Foetal  Sendee. 
M^PtCTIW  OATK  June  19. 1968. 


ITMM  contact: 
Janet  B.  Noble.  (202)  288-2995. 
SUPMMBfTiUIV  WPOHMATKM:  On 

August  2. 1967.  die  United  States  Postal 
Service  imposed  a  temporary  restriction 
on  the  purchase  of  money  orders  (52  FR 
27902).  Individual  postal  customers  have 
not  been  permitted  to  purchase  money 
orders  in  excess  of  $10,000  in  face  value 
on  any  day  since  the  tenqporary 
restriction  went  into  effect  This  was  in 
response  to  the  identification  of  postal 
money  orders  as  being  one  means  used 
to  launder  the  proceeds  of  the  sale  of 
illegal  dnigs. 

Because  the  Domestic  Mail 
Classification  Schedule  only  allowed  the 
Postal  Service  to  impose  tenqx>rary 
restrictions  on  the  sale  of  money  orders, 
the  Postal  Service,  on  December  4. 1967. 
filed  writh  the  Postal  Rate  Commisaien  a 
request  for  a  recommended  decision  to 
change  the  DMCS  to  permit  permanent 
restrictions.  Included  in  the  request  was 
a  correction  ki  that  section  of  die  DMCS 
of  the  m»»imum  vahiB  of  »  postal  money 
order,  which  shouhlliave  been  $700  but 
had  been  inoocrecdy  stated  as  $500.  The 
Commission  assigned  the  case  Docket 
No.  MC88-1  and  puUishtd  a  notice  in 
the  Fedanl  Ba^slar  on  December  10. 
1967  (52  FR  46673-40674)  describing  die 
request  and  offering  interested  parties 
an  opportunity  to  intervene.  There  were 
no  intervenors  in  the  case.  On  May  18, 
1968,  the  Postal  Rate  Camndssion  issued 
an  opinion  and  recommended  dedaien 
granting  the  Postal  Service's  request 
The  recommended  language  provideK 

a020— The  maximum  value  for  which 
a  domestic  postal  money  order  may  be 
purchased  is  ^00.  Other  restrictions  on 
the  number  or  dollar  value  of  postal 
money  order  sales,  or  bodi,  may  be 
inqiosed  in  accordance  widi  regulations 
prescxttiad  by  tite  Postal  Sendca. 

The  Governors  of  the  Postal  Service 
approved  the  reconanended  decision  on 
June  7. 1908.  pwsuant  to  90  U.S.a 
362S(b)  and  ordered  it  into  effect  By  a 
separate  resolution  adopted  the  same 
day,  the  Board  of  Governors  of  the 
Postal  Service,  pursuant  to  39  U.S.C 


3625(f),  set  the  effective  date  of  the 
change  at  12K)1  a.m.  on  June  19, 1&88. 
Board  of  Govamors  Resolution  Na  86-6. 
Accordingly,  the  diaags  in  section  6J020 
of  the  Domestic  Mail  Classification 
Schedule  set  forth  above  shaB  take 
effect  at  12^)1  a.m.  on  June  19, 1968. 
Changes  to  section  941  of  the  Domestic 
MailHiBiil,mlmaii^die$I0J09 
restriction  and  making  adifitional 
revisions,  alsa  take  effect  on  June  19. 
1908  (51  FR  21820). 
Fmdl 


AsBistont  Cewarof  Ciiiit  t  Legislative 

Division. 

[FR  Doc.  88-13740  FUed  6-16-88;  6:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Undor  Rovlow  Of  Omca  Of 
Manaoamant  and  DuQQOt 

Agency  Clearance  Office:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exdiange 
Commission,  Office  of  Consumer 
Affairs,  Washingtmi,  DC  20546. 

New  Regulations  S  No.  270-315 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1960 
(44  U.S.C.  3501  et  aeg.).  die  Securities 
and  Exchange  Commission  has 
sulnnitted  for  OMB  approval 
Regulations  S  which  provides 
clarification  of  the  extraterritorial 
ai^lication  of  die  registration  provisions 
of  the  Securities  Act  of  1933.  The 
Regulation  is  not  a  form  and  would  be 
assigned  one  burden  hour  for 
administrative  purposes. 

Direct  general  comments  to  Robert 
Neal  at  the  address  below.  Direct  any 
comments  concerning  Ifae  accuracy  of 
the  estimated  average  burden  hours  for 
compliance  with  SEC  rules  and  forms  to: 

Kenneth  A.  Fogash,  Dqjwty  Executive 
Director.  Securities  and  Exchange 
Commission,  450  Fifdi  Street,  NW., 
Washington,  DC  20549-6005 
and 

Robert  Neal,  Clearance  Officer,  Office  of 
Management  and  Budget,  Room  3226 
New  Executive  Office  Building. 
Washington,  DC  20503 

JoDadMB  G.  Kats, 

Secretary. 

June  la  IMS. 

(FR  Doc  88-13720  Filed  6-16-86: 8:45  am) 
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Self-R«gul«tory  Organizations; 
PropoMd  Rula  Cttanga  liy  CMcago 
Doani  upnona  cxcnangat  mc^ 
Relating  to  Vaiua  of  indax 
PartidiMtiona 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78t(b)(l),  notice  is  hereby  given 
that  on  May  26, 1988  the  Chicago  Board 
Options  Exchange,  Incorporated  nied 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  diange 
as  described  in  Items  I.  n  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization'*' 
Statement  of  tfa*  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add  the 
following  new  chapter  25  to  its  rules  for 
the  purpose  of  Usting  value  of  index 
participations.  Unless  otherwise 
designated,  all  language  is  new. 

ChapterXXV 

Value  of  Index  Participations 

Introduction 

The  rules  in  this  Chapter  are 
applicable  only  to  value  of  index 
participations.  The  rules  in  Chapters  I 
through  XIX  are  also  applicable  to  the 
value  of  index  participations  provided 
for  in  this  Chapter.  In  some  cases  rules 
in  Chapter  I  tluough  XIX  are  replaced  or 
are  supplemented  by  rules  in  this 
Chapter. 

Definitions 

Rule  25.1 
Value  of  Index  Participation 

(a)  The  term  Value  of  Index 
Participation  ("VD*")  means  a  security 
based  on  the  spot  value  of  an  index  of 
stocks  multiplied  by  the  VIP  multiplier, 
of  indeterminate  duration,  and  paying 
its  purchasers  a  proportionate  ^areDf 
dividends  declared  on  the  conqxtnent 
stocks  of  the  index.  Cash-Out  Time. 

(b)  The  term  "cash-out  time"  means 
the  point  in  time  each  quarter  of  the 
year  when  (i)  A  purchaser  of  a  VIP  may 
obtain  the  aggregate  dosing  value  or  (ii) 
a  seller  of  a  VIP  may  pay  this  ag^vgate 
closing  value  plus  the  exercise  fee  upon 
exercise  of  the  cash-out  privilege.  The 
cash-out  time  for  each  quarter  will  be 
determined  and  made  public  by  the 
Exchange  before  the  beginning  of  the 
quarter. 

Exercise  Fee 


(c)  The  term  "exercise  fee"  is  tiie 
amount  representing  one  peoent  (1%)  (A 
the  aggregate  doting  value,  that  the 
exerdsing  seller  must  pay  to  the  - 
assigned  purchaser,  in  addition  to  the 
aggregate  doring  value,  upon  exerdse 
of  the  cash-out  privilege. 

Purchaser 

(d)  The  term  "purchaser"  or  "long" 
means  the  holder  of  a  VIP  contract 
under  which  the  holder  has  the  right,  in 
accordance  with  the  terms  and 
provisions  of  the  VIP,  to  sell  the  contract 
to  the  Clearing  Corporation  and  obtain 
the  aggregate  dosing  value,  and  the 
obligation  to  receive  the  aggregate 
closing  value  plus  the  exerdse  fee  if 
assigmd  at  the  cash-out  time.  The 
deacUine  for  exerdsing  the  cash-out 
privilege  will  be  determined  and  made 
public  by  the  Exchange  before  the 
beginning  of  the  quarter. 

Seller 

(e)  The  term  "seller"  or  "short"  means 
the  seHer  of  a  VIP  contract  under  which 
the  seller  has  the  right,  in  accordance 
with  the  terms  and  provisions  of  the 
VIP,  to  purchase  the  contract  from  the 
Clearing  CorporatitHi  and  pay  the 
aggregate  dosing  vahie  plus  the  exerdse 
fee  and  the  obligation  to  deliver  the 
dosing  value  if  assigned  at  the  cash-out 
time. 

Underiying  Security 

(f)  The  term  "underiying  security"  or 
"underlying  securities"  with  respect  to  a 
VIP  contract  means  any  of  the  stodcs 
that  are  the  basis  for  the  calculation  of 
the  index. 

VIP  Multiplier 

(g)  The  term  "VIP  multipli»"  means 
the  amount  specified  in  the  contract  by 
which  the  current  index  value  is  to  be 
multiplied  to  arrive  at  the  VIP  Value. 

Current  and  Closing  Value 
(h)  The  term  "cunent  value"  in 
respect  of  a  particular  VIP  index  shall 
be  derived  from  die  reported  prices  of 
the  underiying  securities  diat  are  the 
basis  fw  the  index  as  reported  by  the 
reporting  authority  for  the  index.  The 
"dosing  value"  shaU  be  the  value 
reported  at  a  time  or  times  specified  by 
the  Exchange  for  deteimfaiing  the 
paymoit  to  vbkh  a  VIP  buyer  is 
entitled  or  a  W  s^riler  must  make  in 
order  to  exerdse  the  VIP  cash-out 
privilege. 

VIP  aosing  Value 
(i)  The  term  "VIP  closing  valiie" 
means  the  index  dosing  value  multiplied 
by  the  VIP  multiplier  times  the  unit  of 
trading. 

Reporting  Authority 
(j)  The  term  "repwting  authority"  in 
respect  of  a  particular  index  means  the 
Exchange  or  the  faostitatien  or  reporting 
service  designated  by  the  Exdnnge  as 
the  official  source  for  calculating  and 


determining  the  cunent  index  value  or 
die  closing  index  value  and  the 
propOTtionate-share  of  dividends  r 
payable  to  VIP  faoldeie. 

Designation  of  the  Index 

Rule  25.2    The  stocks  that  are  the 
basis  for  the  calculation  of  certain 
indexes  may  be  selected  by  the 
Exchange  and  may  be  revised  from 
time-to-time  in  the  Exchange's  discretion 
as  necessary  or  appropriate  to  maintain 
the  quality  and  diaracter  of  the  index. 

Dissemination  of  Information 

Rule  25.3(a)  The  Exchange  shall 
disseminate  or  shall  assure  diat  the 
current  hndex  value  is  disseiminated 
after  the  dose  of  business  and  from 
time-to-time  on  days  which  transadions 
in  value  of  index  partidpations  are 
made  on  the  Exchange. 

(b)  The  Exchange  shall  maintain,  in 
files  available  to  the  public  information 
identifying  the  stocks  whose  prices  are 
the  basis  for  calculation  of  the  index 
and  the  method  used  to  deteimine  the 
current  index  value. 

Position  Limits 

Rule  25.4    In  determining  compliance 
with  Rule  4.11,  VIPs  shall  be  subject  to  a 
position  limit  (whether  long  or  short)  of 
no  more  than  100  million  VIPs  widi 
respect  to  any  particular  underiying 
indiex. 

Exercise  Limits 

Rule  25.5    In  determining  compliance 
with  Rule  4.12,  exerdse  limits  for  VIPs 
shall  be  eqidvalent  to  the  position  limits 
prescribed  in  Rule  25.4. 

Days  and  Hours  of  Business 

Rule  25.6    The  Exchange  will 
determine  when  transactions  in  VIPs 
may  be  effected  on  the  Exchange,  which 
shcdl  be  no  eariier  than  9XO  a  jn.  and  no 
later  than  3:15  p.m.  Chicago  time,  except 
under  unusual  conditions. 

Trading  Halts  or  Suspensions 

Rule  25.7    Trading  on  the  Exdiange  in 
an  index  value  contract  shall  be  halted 
or  suspended  whenever  trading  is  halted 
or  suspended  in  underiying  stodcs 
whose  wei^ted  value  iqirasents  more 
than  20%  of  the  index  value.  Trading 
shall  also  be  halted  whenever  fte 
Exchange  deems  sudi  acticm 
appropriate  in  die  interests  of  a  fair  and 
orderfy  market  and  to  proted  investors. 
Am(Mig  the  facts  that  may  be  considered 
are  the  following: 

(i)  All  trading  has  been  halted  or 
suspended  in  the  market  that  is  the 
primary  market  fw  a  plurality  of  the 
undodying  stocks; 
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(ii)  The  cuiiJBnt  calculation  of  the 
index  derive^lfrom  the  current  maiicet 
prices  of  the  flocks  it  not  available;  or 

(iii)  Other  a^iusual  conditions  or 
circumstanccw  detrimental  to  the 
maintenance ^f  a  fair  and  orderly 
market  are  pMsent. 

Trading  thM  has  been  the  subject  of  a 
halt  or  suspennon  by  the  Exchange  may 
resume  if  tfiej  ^change  determines  that 
the  conditioni^  which  led  to  the  halt  or 
suspension  an  no  longer  present  and 
that  the  interjeBts  of  a  fair  and  orderiy 
market  are  b^t  served  by  a  resumption 
of  trading. 

Bids  and  Off^ 

Rule  25.8  lAU  bids  and  offers  made 


on  the  trad 
expressed  inp 
decimals  for  ^ 
shall  be  100  \ 
designated  bi 


floor  for  VIPs  shall  be 

irms  of  dollars  and 

le  VIP.  The  unit  of  trading 

unless  otherwise 
the  Exchange. 


Reporting  of  \y IP  Positions 

Rule  25.9   «i  determining  compliance 
with  Rule  4.13|  each  member  and 
member  organization  shall  file  with  the 
Exchange  a  report  with  respect  to  each 
account  in  wfich  the  member  or 
member  oigafr^tion  has  an  interest 
each  account  ^f  a  partner,  officer, 
director  or  eniloyee  of  the  member 
organizationi  and  each  customer 
account,  whioi  has  established  an 
aggregate  portion  of  200.000  VIPs 
(whe^er  longer  short)  covering  the 
same  underlying  index. 

Exercise  ofC^h-Out  Privilege 

Rule  25.10(ia)    Notice  of  exercise  of 
the  VIP  cash'Out  privilege  must  be 
provided  on  or  before  a  time  specified 
and  made  public  by  the  Exchange  and 
which  is  in  aj:bordance>vith  the  Rules  of 
The  Options  Clearing  Corporation. 
Specific  exendse  cut-off  times  will  also 
be  delineate^  Ifbr  Exchange  member 
organizational  An  exercise  notice  may 
be  tendered  ro  The  Options  Clearing 
Corporation  oily  by  the  clearing    ' 
member  in  winose  account  with  The 
Options  Cleaijing  Corporation  the  VIP  is 
carried.  Menikers  and  member 
organizations!  to  the  extent  that  they  do 
not  conflict  «vf  th  the  rules  and  policies 
of  the  Exchahge  and  The  Options 
Clearing  Cor|ioration.  shall  establish 
fixed  proced|ik«s  as  to  the  latest  hour  at 
which  they  «rUl  accept  exercise  notices 
from  their  cuKoraers. 

(b)  The  tern  "exercise  instruction," 
with  respect  |tp  a  customer,  means  the 
notice  given  ^0  a  member  organization 


to  exercise  ati 
instructions  w 
time  they  ar^ 


member  organization. 


VIP.  All  such  exercise 
ust  be  time  stamped  at  the 
>repared  by  the  receiving 


Notwithstanding  the  foregoing, 
member  (wganizations  may  receive 
exercise  instructiens  after  the  exercise 
cut-off  time  but  prior  to  the  cash-out 
time:  (i)  In  order  to  remedy  mistakes 
made  in  good  faith,  (ii)  to  take 
appnqmate  action  as  the  result  of  a 
failure  to  reconcile  unmatched  Exdiange 
VIP  transactions,  or  (iii)  where 
exceptional  circumstances  relating  to  a 
customer's  ability  to  communicate 
exercise  instructions  to  the  member 
oiganization  [ot  the  member 
organization's  ability  to  receive  exercise 
instructions)  prior  to  such  time  warrant 
such  action. 

Allocation  of  VIP  Exercise  Notices 

Rule  25.11(a)    Each  member 
organization  shall  establish  fixed 
procedures  tat  the  allocation  of  exercise 
notices  assigned  in  such  member 
organization's  customers'  accounts. 
Such  allocation  shall  be  made  on  a 
"first-in.  first-out"  or  automated  random 
selection  basis  that  has  been  approved 
by  the  Exchan^  or  on  a  manual  random 
selection  basis  that  has  been  specified 
by  the  Exchange.  Each  member 
organization  shall  inform  its  customers 
in  writing  of  the  method  it  uses  to 
allocate  exercise  notices  to  its 
customers'  accounts,  explaining  its 
maimer  of  operation  and  the 
consequences  of  that  system.  Unless 
otherwise  specified  by  the  member 
organization,  the  allocation  procedures 
established  by  a  member  organization 
for  stock  options  will  be  deemed  to 
apply  to  the  allocation  of  exercise 
notices  for  VIPs. 

(b)  Each  member  organization  shall 
report  its  proposed  method  of  allocation 
to  the  Exdiange  and  obtain  the 
Exchange's  prior  approval  thereof,  and 
no  member  organization  shall  change  its 
method  of  allocation  unless  the  change 
has  been  reported  to  and  approved  by 
the  Exchange. 

(c)  Each  member  organization  shall 
preserve  for  a  three-year  period 
sufficient  workpapers  and  other 
documentary  materials  relating  to  the 
allocation  of  exercise  assignment 
notices  to  establish  the  manner  in  whidi 
allocation  of  such  exercise  notices  is  in 
fact  being  accomplished. 

Margins 

Rule  25.12    The  mai:gin  which  must 
be  maintained  in  maigin  accounts  of 
customers  having  positions  in  value  of 
index  participations,  whether  members, 
partners  of  members,  member  firms, 
member  corporations  or  stockholders 
therein  or  non-members*  shall  be  as 
follows: 

1. 25%  of  the  market  value  of  all 
"long"  VIP  positions  in  the  account  plus; 


2. 30%  of  the  market  value,  in  cash,  of 
each  "short"  VIP  position  in  the  account: 

3.  No  mai^gin  need  be  required  in 
respect  to  an  VIP  carried  "short"  in  a 
customer's  account  «vhen  the  customer 
has  delivered  to  the  member 
organization  carrying  the  account  a 
letter  of  guarantee  meeting  the 
requirements  of  Rule  610  of  The  Options 
Clearing  Corporation  certifying  that  the 
guarantor  holds  for  the  customer  as 
security  for  the  letter  (1)  cash,  (2)  cash 
equivalents.  (3)  one  or  more  qualified 
securities,  or  (4)  a  combination  thereof, 
that  such  deposit  has  a  maricet  value, 
computed  as  of  the  dose  of  each 
business  day  in  which  the  "short" 
position  is  carried  in  the  customer 
account,  of  not  less  than  130%  of  the 
aggregate  current  market  value  of  the 
VIP  and  that  the  guarantor  will  promptly 
pay  the  member  organization  the 
exercise  settlement  amount  in  the  event 
the  account  is  assigned  an  exercise 
notice.  A  qualified  sectuity  has  the 
meaning  specified  in  Interpretation  .03 
to  Rule  24.11. 

Limitation  of  Liability 

Rule  2S.13(a)    Neither  the  Exchange 
nor  the  Reporting  Authority  sliall  have 
any  liability  for  damages,  claims,  losses 
or  expenses  caused  by  any  errors, 
omissions  or  delays  in  collecting  or 
disseminating  the  current  index  value  or 
closing  index  value  or  tracking  dividend 
payout  dates  or  computing  proportionate 
dividend  payouts  resulting  fit>m  an  act. 
condition  or  cause  beyond  their 
reasonable  control,  including,  but  not 
limited  to.  an  act  of  God;  fire;  flood: 
extraordinary  weather  conditions:  wan 
insurrection:  riot;  strike:  acddent:  action 
of  government;  communications  or 
power  failure:  equipment  or  software 
malfunction;  any  error,  omission  or 
delay  in  the  reports  of  transactions  in 
one  or  more  underiying  securities;  or 
any  error,  omisuon  or  delay  in  the 
reports  of  the  current  value. 

(b)  The  Exchange  aiul  Reporting  ; 
Authority  make  no  warranty,  express  or 
implied,  as  to  results  to  be  obtained  by 
any  person  or  any  entity  from  the  use  of 
the  index  or  any  data  induded  therein  in 
connection  with  trading  or  any  other 
use:  the  Exchange  and  the  Reporting 
Authority  make  no  express  or  implied 
warranties  of  merchantabitity  or  fitness 
for  particular  purpose  for  use  with 
respect  to  the  VIPs  or  any  data  included 
therein. 

Reserved  Authority 

Rule  25.14    The  Exchange  may,  in  the 
event  of  extreme  VIP  trading  inactivity 
or  under  exceptional  circumstances, 
require  the  purchasers  and  sellers  to 
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settle  their  VIP  contracts  at  the  doting 
value  detennined  by  a  designated  cash- 
out  time  upon  notice  of  at  least  one  year. 

Disclaimer 

Rule  25.15    Standard  ft  Pbor's 
Corporation  ("SftF')  and  Chicago  Board 
Options  Exchange  ("CBOE")  make  no 
warranty,  express  or  implied,  as  to 
results  to  be  obtained  by  any  person  or 
any  entity  from  the  use  of  the  S&P 
indexes  or  CBOE  indexes,  respectively, 
or  any  data  included  therein  in 
connection  with  the  trading  of  options, 
or  for  any  other  use.  SftP  and  CBOE 
make  no  express  or  implied  warranties 
of  merchantability  or  fitness  for  a 
particular  purpose  for  use  with  respect 
to  the  S&P  indexes  or  CBOE  indexes 
respectively,  or  any  data  included 
therein. 

II.  Self- 


Statutory  Basis  for.  tha  PMposad  Rule 
Changs 

In  its  filing  with  the  Commissi(m,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nile  change.  Hie  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  fcvth  in  sections  (A),  (B).  and 
(C)  below. 

(A)  Self-Regulatory  Or^mization  's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Chaise 

The  proposed  rule  changes  will  enable 
the  Exchange  to  list  for  trading  vahie  of 
index  partidpatiiMis  (VIFs)  on  up  to  four 
established  broad-bued  indexes,  two 
developed  and  maintained  by  the 
Exchange,  the  CBOR  50  and  CBOE  250, 
and  two  calculated  and  maintained  by 
Standard  ft  Poor's  Corporation,  the  S&P 
100  and  SftP  SOa  All  are  capitalization- 
wei^ted  indexes. 

Each  VIP  will  represent  d>e  multiplier 
( V^o)  tunes  the  index  vahie.  The 
standard  unit  of  trading  vnll  be  100 
VIPs.  Bids  and  ofien  will  be  expressed 
in  dedaals.  For  example,  if  the  SftP  100 
stands  at  244.2a  the  total  vahe  of  an 
VIP  wouM  be  $2^442  (244.20  X  Vio  =^ 
24.42  X  100). 

The  VIP  will  be  based  on  die  current 
value  of  one  or  more  of  the  above- 
named  stock  indexes.  Like  the  C3P 
proposed  by  the  Philadelphia  Stock 
Exchange,  VIPs  will  have  indefinite 
duration  and  will  entitle  holders  to  cash 
payments  equivalent  to  a  proporticmate 
share  of  any  regular  cash  dividends.  A 
quarterly  "cash-out"  exercise  privilege 
is  different  from  that  of  the  CIP  in  that  it 


provides  for  both  long  and  short 
exercises.  At  this  tine  the  Rxdiange 
intends  to  set  die  deadline  far  the 
exercise  of  "casii-our  privilege  at.  3n5 
p.m.  (Chicago  time)  on  tfie  business  day 
prior  to  the  third  Friday  in  March.  |ane. 
September  and  December,  and  to  set  (lie 
closing  vabe  based  on  the  subsequent 
Friday  opening  prices.  It  is  contemplated 
that  most  VIP  buyers  will  dose  their 
positions  by  sellfaig  in  the  seoondaiy 
market 

The  Exchange  has  orally  coounented 
on  the  stectaral  flaws  it  perceives  in 
the  design  of  the  PUladeiphia  Stock 
Exchange  CIPs.  For  example,  if  sellers  of 
the  CIPs  are  market  profaesi<Mials  who 
will  hedge  their  short  CIPs  position  by 
purchasing  the  undertying  equities,  they 
will  have  constnicted  a  hedge  as  long  as 
they  never  need  to  "unwincT  the 
positions.  Oven  diet  at  some  time  in  the 
future,  the  hedged  short  CIPs  holders 
will  desire  to  reverse  this  trade,  their 
only  option  is  to  pivdiase  the  CIPs  at 
the  current  market  price,  and  seO  the 
underljring  equities.  However,  diis  is  no 
arbitrage  mechanism  in  |riaoe  to  assure 
that  the  CIPs  price  wiU  reflect  die  value 
of  the  nndeiiying  securities,  and 
therefore  the  Cffs  mi^t  be  trading  at  an 
even  higher  premium  then  w^ien  the 
market  professicmal  diou^  the  initial 
position  was  beneAciaL 

The  absence  of  an  arbitrage 
mechanism  in  conjunction  vridi  the 
perpetual  nature  oJF  the  proposed 
contracts  may  lead  to  a  continual 
building  vi  open  faiterest  in  the  product 
with  market  profesaicmals  selfing  Cn^ 
at  premiums  over  the  underiying  index 
and  purcharing  die  underiying  equities 
to  construct  a  hedge.  As  Ais  process 
continues,  a  significant  proportion  df 
capitalization  of  all  stodcs  oould  be 
"tied  iqi"  in  CIPs  hedges  i^dch.  tbou^ 
theoretically  perfect,  are  also  peipetual. 

In  addition  to  this  tying  iqi  effect  CIPs 
might  have  on  the  underlying  securities. 
the  shortest  holder  may  also  be  a 
victim  of  a  "sinrt  squeeze."  In  this 
scenario  as  open  interest  builds, 
individual  stock  tiquidity  Mb.  and 
maricet  participants  with  short  positions 
recognize  that  their  only  way  out  is  to 
purdkase  the  Cffs,  tlie  CIPs  premhnn 
could  continue  to  grow  without  regard  to 
the  underlying  index  value. 

Because  of  these  reasons,  the 
Exchange  has  determined  to  aUow  VIP 
sellers  to  employ  the  cash-out  privilege, 
but  only  if  they  reimburse  tte  assigned 
purchaser  with  an  exardse  fee.  The  fee 
will  help  defray  transaction  costs  and 
thus  aUow  those  assigned  purchasers  to 
repurchase  their  position.  The  existence 
of  a  cash-out  privilege  for  holders  of 
both  long  and  short  positions  will 
prevent  VIFs  from  trading  at  a 


substantial  (fifference  to  die  index 
vahie. 

VIPs  are  designed  to  allow  investors 
to  partidpate  fMIy  in  the  performance  of 
the  portfolio  ef  stocks  comprising  the 
index  while  enjoying  die  lower 
transaction  costs  associated  with  cash- 
setded  indek  options.  While  certain 
stedc  owneieiilp  benefits  are  simulated. 
VIPs  do  not  give  to  holden  either  the 
right  to  actual  dividends  dedared  by  die 
issuer  or  tte  right  to  vole  die  undenting 
shares.  OCC  will  issue  the  VOy  fai  book 
entry  fbna.  and  index  option  trading  ' 
rules,  such  as  position  limits,  will  apply 
to  VIPs.  In  addition,  option  sales 
practice  rules  will  apply,  induding  the 
delivery  of  an  Options  Disdosure 
Document  Stodc  margin  rules,  however, 
will  apply  to  Ae  propoeed  product. 

Tlie  statatoiy  basis  for  ^  proposed 
rules  changes  is  section  fKb)(5)  of  the 
Act  in  that  these  contracts  wiU  serve  the 
public  investors  by  enaUnig  thwn  to 
invest  in  or  hedge  a  basket  of  stocks 
reflecting  die  SMiket  in  one  iransaction. 
The  Exchange  believes  that  a  properly 
structured  index  value  contiact  would 
benefit  public  customers. 

(B)  SeJf-ReguJatory  OisanizaUea  'a 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  will  not 
impose  a  burden  on  oompetiHon. 

(C)  Self-ReguJatory  OtganiMotioo  's 
Statement  on  Coaments  on  the 
Proposed  Rule  Change  Received  Frmn 
Members,  Participants  or  Others 

Written  comments  were  neither 
solidted  nor  received. 

OL  Dale  of  ESBodvMass  of  die 

lisngs  and  Tiaiing  fse 
lAtidda 


Widiin  35  days  of  the  date  of 
Publication  of  ^xi»  notice  in  die  Federal 
Register  or  witUn  such  longer  period:  (i) 
As  the  Commission  may  dmignate  up  to ' 
90  days  of  such  date  if  it  finds  such  . 
longer  period  to  be  appropriate  and 
publidies  its  reasons  Cor  so  finding  or  (ii) 
as  to  which  the  CBOE  consents,  the 
Commission  vrilh 

(A)  By  order  approve  such  proposed 
rule  diange,  or 

(B)  Institute  proceedings  io  determine 
whedier  die  proposed  nue  change 
should  be  disapproved. 

IV.  SoUdtatf on  of  Co^mbIs 

Interested  persons  are  invited  to  - 
submit  written  data,  views  and 
arguments  concerning  the  foregoing.  , 
Persons  making  written  submission 
should  file  six  copies  thereof  with  die 
Secretary.  Securities  and  Bxdiange 
Commission,  450  Fifth  Street.  NW., 
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Washingtoni  pc  20548.  Copies  of  the 
subini8tian.if  11  wibMquent  amendmentB. 
all  written  stfetements  with  tespect  to 
the  propose^  rule  change  that  are  filed 
with  the  Conmiasion.  and  all  written 
conununications  relating  to  the  proposed, 
rule  change  between  the  Commission 
and  any  pernn.  other  than  those  that 
may  be  witHheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  «UU  be  available  for 
inspection  and  copying  in  the 
Comraissiorii  Public  Reference  Section. 
450  Fifth  StilEiet  NW..  Washington.  DC 
Copies  of  ivkj^  filing  will  also  be 
available  forlinspection  and  copying  at 
the  principal  loffice  of  the  above- 
mentioned  syif-regulatory  organization. 
All  submissron  should  refer  to  the  file 
number  in  th^  caption  above  and  should 
be  submitted  by  July  8. 1988. 

For  the  ComSiiiMion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  Junes  13,1968. 
looathan  G.  Katz. 
Secretary. 
[FR  Doc.  88-l$n8  Filed  6-16-88:  8:45  am] 

aiUSM  CODE  Ml»41-M 


[Retoase  No.  p|«-2S7M;  Fla  No. 
87-2] 


OrganliatioM;  MBS 
;  Ordar  WlthdrMring  a 


On  Februdty  9. 1987,  MBS  Clearing 
CorporationirMBSCC")  filed  with  the 
Commission^  pursuant  to  section  19(b)  of 
the  SecoritieM  Exchange  Act  of  1934 
("Act"),  a  piic^posed  rule  change 
regarding  prbjcedures  for  the  physical 
withdrawal  off  mortgage-backed 
securities  eltaible  for  deposit  in 
MBSCCs  D0|ository  Division.  Notice  of 
the  proposal!  Ivas  published  in  the 
Federal  RegUtor  on  Feburary  27. 1987.' 
On  April  12.1^988.  K4BSCC  filed  two 
proposed  rule  changes  (File  Nos.  SR- 
MBS-88  andlMB&-n-e)  *  which  contain 
new  procediites  regarding  the 
withdrawal  (»  securities  from  the 
MBSCC  DepiciBitoiy  Division  and  a 
request  that  jtlds  proposed  rule  change 
be  withdrawn. 

It  is  fherefiD^  ordered,  pursuant  to 
section  19(b]  bf  the  Act.  that  the 
proposed  run  change  (File  No.  SR-MB&- 
87-2)  be.  and  hereby  is.  withdrawn. 


■  See  Securitif« 
(Februaiy  la 

*Sm  SacuiiliAt 
(May4.1S8B)S3 

FRiasoa. 


Exdiange  Act  Releaie  No.  24120 
)SZPRa088. 

Exdiange  Ad  ReieiM  No*.  2Sa63 
ffil  leSlO  and  29662  (May  4. 18BS)  S3 


f^  theCkMnmtesioa  by  theOhrision  of 
Market  Regulatioa  pursuant  to  delegated . 
aulhority.. 

Dated:  )uneiaiB88. 
|oiiadiaaG.iCats, 
Secretary 

[FR  Doc.  88-13716  Filed  6-16-88;  8:45  am] 
numQ  cooc  mi»4i-« 


No.  34-25797;  FIto  No.  8R-NYSE- 


II 
88-03] 


SaN-RaguMory  Organiiafiona:  Ordar 
Approving  Propoaad  Rula  Ctianga  by 
tha  Haw  York  Stock  Excbanga 

On  Mard)  W,  1888,  the  New  Yoric 
Stock  Exchange  ("NYSE")  filed  a 
proposed  rule  change  (FUe  No.  SR- 
NYSE-88-03),  described  below, 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  *  to  permit  r^strars.  in  addition 
to  transfer  agents,  to  use  facsimile 
signatures  on  stock  certificates.  On 
April  5, 1988.  the  Comnrisaion  published 
notice  of  the  proposed  rule  change  in  the 
Federal  Ragistar.*  One  comment 
supporting  the  proposal  was  received. 
This  Older  approves  the  proposal  for  the 
reasons  stated  below. 

I.  Description 

Hie  proposed  rule  change  amends  the 
NYSE's  policy  governing  transfer  agent 
and  registrar  signatures  on  stock 
certificates.  The  proposed  amendments 
are  set  forth  in  Sections  501.00  and 
601.00  of  the  NY^  Usted  Company 
Manual.  The  proposed  amendments 
permit  registrars,  in  addition  to  transfer 
agents,  to  use  facsimile  si^iatures  on 
NYSE  listed  company  stodc  certificates. 
In  addition,  registrars  will  be  required  to 
sign  indemnification  agreements  with 
NYSE  similar  to  those  signed  by  transfer 
agents. 

n.  NYSE's  RaHoaale 

NYSE  states  that  the  current  policy, 
adopted  in  1964.  permits  the  use  of 
facsimUe  signatures  on  stodc  certificates 
by  transfer  agents  providing  certain 
documentation  is  ffled  with  the  NYSE. 
NYSE  stateft  Aat  the  policy  was 
intended  to  continue  requiring  some 
human  attention  and  inspection  of 
certificates,  and  required  registrars  to 
continue  to  provide  manual  signatures. 

NYSE  states  that  the  proposed  rule 
change  recognizes  the  fact  that  since 
1964  transfer  agents  have  instituted 
automated  systems  to  facilitate  sectuity 
transfers.  They  also  have  placed  great 
emphasis  on  control  features  which 


>  IS  U.8.a  78«(b)(l). 

*  See  SecuritiM  Exchange  Act  Releaae  No.  2S530 
(March  sa  1986).  S3  FR  11157. 


address  the  valitfity  of  transfers  and 
issuances.  Registrars  utilize  comparable 
system-generated  control  reports  which 
complete  the  balance  cheek.  Hie 
sof^stication  of  these  processes  far 
surpasses  the  safeguards  provided  by 
the  physical  inspection  of  CCTtificates. 
NYSE  believes  that  the  requirement  that 
each  certificate  be  manually  inspected 
and  signed  no  longer  serves  its  intended 
purpose,  and  has  for  the  most  part 
become  a  derical  function.  NYSE 
believes  that  it  and  its  shareholders  will 
be  further  protected  by  the  agreements 
each  agent  executes  with  NYSE 
assuming  fiill  liability  for  listed 
securities  processed.  Fulfillment  of  the 
provisions  of  these  agreements  is 
subject  to  internal  and  outside  audit. 

m.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  section  6  of 
the  Act  in  that  it,  among  other  things,  is 
designed  to  promote  just  and  equitable 
prindples  of  trade,  remove  impediments 
to  and  perfect  the  mechanisms  of  a  free 
and  open  market  and  a  national  maricet 
system,  and.  in  general,  protect 
investors  and  the  public  interest.  The 
Commission  also  believes  that  the 
proposal  is  consistent  «vith  Section  17A 
of  the  Act  because  it  is  designed  to 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  is  consistent  with  the 
safeguarding  of  funds  and  securities  for 
whidi  it  is  reasonable. 

The  Commission  agrees  with  the 
NYSE  that  increased  automation  over 
the  last  two  decades,  with  emphasis  on 
control  features  which  address  the 
validity  of  transfers  and  issuances,  have 
made  the  manual  inspection  and 
signature  an  unnecessary  procedure. 
Allowing  registrars,  as  well  as  transfer 
agents,  to  use  facsimile  signatures  will 
further  increase  effidency  in  the 
transfer  of  securities  by  reducing 
handling  problems  and  improving 
turnaround  time. 

IV.  CoBckisifHi 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act  and,  in 
particulatr,  section  6  and  section  17A. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-88-03)  be,  and  hereby  is 
approved. 

For  tlie  Conimisaion.  by  the  Division  of 
Marliet  Regulation  pursuant  to  delegated 
authority. 
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Dated:  June  la  1988. 
jouihan  G.  Katz. 
Secretary. 
[FR  Doc.  88-13717  Hied  6-16-«8: 8:45  am] 

BILUNS  CODE  MW-91-M 

[RtLNalC-16432;(S11-S20f)]  I 

Criterion  Asaet  Backed  Inoome  Fund, 
Inc.;  AppNcatlon 

June  13, 1988. 

Agency:  Securities  and  Exchange 
Commission  ("SEC'). 

Action:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant-  Criterion  Asset  Backed 
Income  Fund.  Ina 

Relevant  1940  Act  Section:  Section 
8(f)  and  Rule  8f-l  thereunder. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Dates:  The  application  was 
filed  on  May  27, 1968. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  oo  tfris 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  lequests  must 
he  received  by  the  SBC  by  5:30  p  jn.,  on 
July  5, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 

Addresses:  Secretary.  SEC,  450  Fifth 
Street.  NW.,  Washington.  DC  20549: 
Applicant,  1000  Louisiana.  Houston. 
Texas  77002. 

For  Further  Information  Contact  Paul 
J.  Heaney,  Financial  Analyst  (202)  272- 
3420,  or  Brion  R.  Thompson,  Special 
Counsel  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

Supplementary  Information:  The 
following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SBC's 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  (800)  231- 
3282  (in  Maryland.  (301)  25a-4300). 

Applicaf  8  Representations 

1.  On  June  18, 1987.  Applicant  filed 
Form  N-8A  to  register  under  the  1940 
Act  as  a  closed-end,  diversified 
management  investment  company.  On 


June  18, 1987.  Applicant  also  filed  Form 
N-2  porsuntit  to  ibfe  Securities  Act  of 
1933  to  register  11,500,000  shares  of 
common  stock  but  such  registration 
statement  did  not  become  effective  and 
Applicant  never  made  a  public  offering 
of  its  securities.  Am>licant  does  not  have 
any  assets  or  liabilities.  Applicant  has 
no  shareholders  and  is  not  now 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  odier  than 
those  necessary  for  the  winding-up  of  its 
affairs. 

2.  On  May  6, 1968,  Applicant  filed 
Articles  of  Dissolution  widi  the  State 
Department  of  Assessments  and 
Taxation  in  the  State  of  Maryland. 

For  the  SBC,  by  the  Dtvision  of  Investment 
Management  imder  delegated  autliority. 
Jonathan  G.  Kats. 
Secretary. 

[FR  Doc.  88-13719  Filed  8-10-88;  8:45  am] 
BiuMO  cone  aeiv^i-it 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

(DoclM(ilo.30S-92] 

Initiation  of  Section  90S  ImfeaHgaMon; 
Korean  Patent  Practicec 

AQENCV:  Office  of  the  United  States 
Trade  Representative. 

action:  Notice  of  decision  to  initiate  an 
investigation  under  section  305  of  the 
Trade  Act  of  1974.  as  amended. 

summary:  Pursuant  to  19  U.S.C  2415, 
the  U.S.  Trade  Representative  has 
determined  to  initiate  a  fact-finding 
investigation  of  the  Republic  of  Kovea's 
policies  and  practices  with  Kspect  to 
granting  and  enforcing  patent  rights.  A 
U.S.  government  interagency  task  force 
headed  by  Peter  Allgeier,  Assistant  U.S. 
Trade  Representative,  and  Michael  Kirk. 
Assistant  Commissioner  of  Patents  for 
External  Affairs,  US.  Patent  and 
Trademark  Office,  will  wvamina  and 
review  current  practices  in  the  Korean 
Patent  Office  (KPO)  and  Korean  courts 
relating  to  enforcement  of  patent  rights. 
The  taak  force  will  issue  a  preliBunary 
report  by  December  1, 1988.  In  li^t  of 
this  decision,  USTR  has  decided  not  to 
initiate  a  section  301  investigation  at 
this  time. 

EFFECnvi  DATe  June  13. 1968. 
FOR  niRTMBI  RMMMATION  CONTACT: 
Peter  Allgeier.  Assistant  U.S.  Trade 
Representative,  (202)  395-3430. 
Catherine  Field.  Associate  General 
Counsel,  (202)  395-3432,  Office  of  the 
U.S.  Trade  Representative.  600 17th 


Street  NW..  Washington.  DC  20606;  or 
KGcfaad  K.  Kiik  Assistant  Commissioner 
of  Patents  for  External  AfCairs.  (20Z) 
557-«)65.  U.S.  Patent  and  Trademaric 
Office.  Box  C  Arlington,  Viigiiiia  22031. 

6WWLMKNTAWV  WTORMATION.  The  U.S. 
Trade  Representative  has  decided  to 
initiate  a  fact-finding  investigation  into 
Korean  practices  and  policies  related  to 
obtaining  and  enforcing  patent  rights.  In 
August  1966,  the  United  States  and  the 
Korean  government  reached  an 
agreement  resolving  a  self-initiated 
section  301  investigation  concerning 
Korea's  policies  and  practices  relating  to 
the  protection  of  intellectual  property 
rights.  The  Korean  govemsient  has 
committed  to  provide  effective 
enforcement  of  intellectual  property 
laws  including  enforcement  of  its  patent 
laws. 

USTR  has  been  following 
developments  in  the  enforcement  of 
intellectual  property  rights  in  Korea. 
Two  U.S.  pharmaceutical  firms,  Bristol- 
Myers  Co.  and  Squibb  Corp..  have  filed 
and  subsequently  withdrawn  petitions 
requesting  investigations  under  section 
301  of  the  Trade  Act  of  1974.  coocemiog 
problems  that  those  firms  have 
experienced  in  enforcing  patent  rights  in 
Korea.  On  Auguat  2a  1966.  Bristol- 
Myers  refiled  their  section  301  petition.  I 
have  decided,  however,  that  it  is 
essential  to  determfaie  whetho'  systemic 
problems  exist  with  enfercing  patent 
rights  in  Korea  as  difficdties  may 
extend  beyond  those  experienced  by 
this  firm.  Thus,  the  task  force  will 
consider  the  experience  of  other  firms  in 
Korea,  as  well  as  that  of  Bristol-Myers 
and  Squibb. 

USTR  will  seek  information  and 
advice  from  U.S.  sources  and  the  Korean 
government  to  determine  wriwther 
general,  systemic  problenis  exist  in 
Korea  related  to  Ibe  enforcement  of 
patent  rights.  If  a  bioad  based  problem 
exists,  we  will  taka  whatever  measures 
are  necessary  to  address  that  problem. 

Among  the  specific  issues  that  die 
task  force  expects  to  address  are:  (1) 
Interpretation  of  patent  claims  by  the 
KPO  and  assessment  of  prior  art;  (2) 
possible  discrimiiution  in  KPO  granting 
practices,  (3)  interpretation  of  patent 
claims  by  the  Korean  courts  in 
infringement  actions;  and  (4)  adequacy 
of  sanctions  for  patent  infringement 
Clayton  Yeuttar. 

United  States  Trade  Representative. 
(FR  Doc  88-13800  Filed  9-t6-«8: 8:45  am] 
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AA).  DOT. 

Notke^peMlknsiar 
exemptini  iweiMed  aad  of  diajiotitiou 
of  prior  petitionf  ^ 

I ' 

SUMMMW.  Pms^  to  FAA'« 
nilanakiBK  piviMioiis  gofffsming  tkr 
appliGatioii.  ftoUamag.  ud  dkpmition 
of  petitions  ior  i^4'""iP*'vt  (14  Cn  Put 
11),  this  notice  cicintainB  a  suaaaiyof 
ceitam  p«tlti«MMt  ieekng  relief  from 
specified  ieqwH<yeuts  of  fte  Fedeial 
Aviation  Regnla^m  (14  CHI  Chapter  I), 
dispositions  of  qertain  petitions 
previously  received  and  ooirections.  The 
purpose  of  this  n<>tice  ia  to  improve  the 
public's  awareness  of,  and  partidpation 
in,  this  a^ect  <4  FAA'a  legolatoiy 
activities.  Neith^^  pubMcatioD  of  this 
notice  nor  the  indusion  or  omission  of 
information  in  tl)^  summary  is  intended 
to  affect  the  leg^li  status  of  any  petition 
or  its  final  disposition. 

DATE  Comment^  bn  petitions  received 
must  identify  th^  petition  docket  number 
involved  and  muit  be  received  on  or 
before  July  e.l9tt. 

ADDRESS:  Send  ((omments  on  any 
petition  in  triplid^te  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  RMles  Docket  (AGC-204), 
Petition  Docket  No.        ,  800 
Independence  Ajvienue,  SW.. 
Washington,  DCt0591. 

FOR  FURTHER  INFORMATION:  The 

petition,  any  coi|i|nents  received  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  ex^iunation  in  the  Rules 
Docket  (AGC-lODi  Room  915G.  FAA 
Headquarters  Buiding  (FOB  lOA).  800 
Independence  Avienue,  SW., 
Washington,  DCl  20591;  telephone 
(202)X267-3e36. 

This  notice  is  pubUshed  pursuant  to 
paragraphs  (c),  (fe),  and  (g)  of  S 11-27  of 
Part  11  of  the  Fe^ral  Aviation 
Regulations  (14  ^^R  Part  11). 

Issued  in  Washiif^ton.  DC,  on  ]une  9. 198a 
Debarah  E.  Swankj 
Acting  Manager.  Plfigram  Management  Staff. 
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MarRlnM  Adminbtafion 
IOock«tS-a») 


ModWctlon  of  OpsraMng-DHfScsnllRi 
Subsidy  Agi— iiisiil,  Cortrnct  MA/ 
MSB-ie? 

By  letter  dated  May  2a  1988.  Ocean 
Carriers,  Inc.  (Ocean  Caixiers),  pursuant 
to  Title  VI  of  the  Merchant  Marine  Act, 
1936.  as  amended  (Act),  and  Article  II- 
25  of  Operating-Differential  Subsidy 
Agreement  (ODSA).  Contract  MA/MSB- 
167,  requested  approval  for  modification 
of  Article  I-3(a)  of  ODSA  Contract  MA/ 
MSB-167  to  incorporate  the  OMI 
MISSOURI  and  the  OMI 
SACRAMENTO  and  for  approval  to 
establish  an  operating-differential 
subsidy  (ODS)  sharing  system  among 
the  vessels  named  in  the  ODSA. 

The  applicant  advises  that  its  request 
for  modification  of  its  ODSA  to  include 
the  dry  bulk  vessels  would  result  in  new 
operating  flexibility  for  the  dry  bulk 
vessels.  Recognizing,  however,  that 
current  Administration  policy  prevents 
the  award  of  new  ODS  contracts,  the 
applicant  is  proposing  the  inclusion  of 
dry  bulk  vessels  in  a  contract  that 
originally  covered  tankers  and  the 
authority  to  establish  an  ODS  sharing 
system  in  which  the  existing  ODS 
contract  would  be  expanded  to  include 
the  OMI  MISSOURI  and  the  OMI 
SACRAMENTO  on  a  basis  where  in  any 
year  only  four  ship-years  worth  of  ODS 
would  be  payable. 

The  applicant  further  states  that  the 
C^il  dry  bulk  vessels  are  foreign-built 
vessels  acquired  under  section  615  of 
the  Act.  In  addition,  the  applicant  points 
out  that  its  request  to  modify  its  ODSA 


would  sot  n  any  vpay  expand 
curvent  abligalioR  ef  Ae  1 
GovutiiUMjiil  vmier  tha  0D6A.^ 

1W  appfitant  propoiea  to  bsebaat 
charter  from  OMI  Corp.  {OMi}  the  OMI 
MISSOURI  and  tkeOM 
SAGBAMBNTO.  two  geared  bulk 
carriers  and  then  time  charter  theae 
vesaab  to  OML  Bo4h  vanali  are 
currently  operatii^  in  te  ptefaienca 
trade,  serving  Egypt  Bangladesh, 
Indonesia  and  other  countries. 

In  support  of  its  request,  the  applicant 
avers  Ikat  its  strnctnre  for  operation  of 
these  vessels  under  ODS  is  aho 

fiWfWtWBUi  Witt  tt0  OpttStlB^  BtFIICtllf0 

detennined  by  the  Maritime 
Administration  not  to  fel  wftMn  the 
relationships  prescribed  by  sections  804 
and  805  of  the  Act. 

The  OMI  MISSOUBI  aad  the  OM 
SACRAMENTO  are  48.000  DWT  ^aced 
bidk  caniers  that  were  budt  in  1983- aad 
acquiied  pnrsaairt  to  sectian  ns  of  tka 
act  These  vessels,  as  poiated  oat  by  the 
appKeant.  already  opatato  ia  the 
IHafereaoe  trade.  AppHeaai.  asserts  that 
their  entry  iato  the  foKiga  commercial 
dry  bidk  trade  woold  improve  the 
presence  of  the  U.S.-flag  fleet  in  a  trade 
where  U.S.-flag  service  in  the  U.S. 
foreign  commerce  is  the  primary  goal  of 
the  ODS  program  and  Uie  Act.  Applicant 
further  believes  that  to  the  extent  that 
vessels  operate  in  the  fcweign  trade, 
U.S.-flag  service  in  the  foreign  trade  will 
be  strengthened. 

According  to  the  applicant  more 
efficient  use  of  ODS  assistance  to  the 
U.S.-flag  fleet  is  essential  if  the  U.S. 
merchant  marine  is  to  remain 
competitive  over  the  upcoming  decade. 
Furthermore,  it  believes  that  its  proposal 
is  consistent  with  the  goals  and 
objective  of  the  Act  and  offer  operators 
the  opportunity  to  find  ways  in  which  to 
use  ODS  to  support  U.S.-flag  operations 
to  the  maximum' extent  permitted  within 
current  commitments. 

Interested  parties  may  inspect  the 
foregoing  application  in  the  Office  of  the 
Secretary,  Maritime  Administration. 
Room  7300  Nassif  Building.  400  Seventh 
Street  SW..  Washington.  DC  20590. 

Any  person,  firm,  or  corporation 
having  any  interest  in  such  application 
and  desiring  to  submit  comments 
thereon  must  file  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration  by  close  of  business  on 
July  8. 1988. 

This  notice  is  published  as  a  matter  of 
discretion  and  publication  should  in  no 
way  be  considered  a  favorable  or 
unfavorable  decision  on  the  application. 
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as  filed  or  as  may  be  amended.  The 
Maritime  Administration  will  consider 
such  comments  and  take  such  action 
with  respect  thereto  as  may  be  deemed 
appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
Subsidies) 

By  Order  of  the  Maritime  Administrator. 

Date:  |une  14. 1988.  | 

M  C  Rkhurd. 

Assistant  Secretary. 

|FR  Doc.  8fr-13757  Filed  6-16-88;  8:45  am| 

HUMB  COOf  4Si».«i-« 

VETERANS  ADMINISTRATION 

Agency  Form  Under  0MB  Review 

MIDICV:  Veterans  Administration. 
Acnow:  Notice.    

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions,  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The     i 


department  or  staff  offlce  issuing  the 
form.  (2)  the  title  of  the  Form.  (3)  the 
agency  form  number,  if  applicable.  (4)  as 
description  of  the  need  and  its  use.  (5) 
how  often  the  form  must  be  filled  out.  (6) 
who  will  be  required  or  asked  to  report. 
(7)  an  estimate  of  the  number  of 
responses.  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  oiit  the 
form,  and  (9)  an  indication  of  whether 
section  3504(h)  of  Pub.  L  96-511  applies. 


;  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  John  Turner,  Department  of 
Veterans  Benefits  |203C).  Veterans 
Administration,  810  Vermont  Avenue, 
NW..  Washington.  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington.  DC  20503.  (202)  305^731& 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Pesk  Officer  on  or  before  July  18. 
198a 


Dated:  June  ia  ISWl. 

By  Direction  of  the  Administrator. 
Frank  E.  LaHsy, 

Director,  Off  ice  of  Information,  Management 
and  Statistics. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Certification  of  Attendance  (For 
Courses  Not  leading  to  a  Standard 
College  Degree  and  Farm  Cooperative 
Courses  Under  Chapters  30. 32, 34  and 
35,  Title  38.  U.S.  Code;  Chapter  106.  Title 
la  U.S.  Code;  and  Section  903.  Pub.  L 
96-342. 

3.  VA  Form  22-6553a. 

4.  This  form  is  used  by  trainees  and 
schools  to  certify  attendance  for  courses 
not  leading  to  a  standard  college  degree 
and  farm  cooperative  courses. 

5.  Monthly. 

6.  Individuals  or  households;  State  or 
local  governments:  Non-profit 
institutions;  and  Small  businesses  or 
organizations. 

7. 363.222  respoiises. 
8. 60,537  hours. 
9.  Not  applicable. 

|FR  Doc.  86-13743  Filed  6-16-88;  8:45  am| 
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This  section  of  Iho  FEDERAL  REGISTER 
contains  notice^  of  meetings  poljlistod 
under  the  ~Goy<mment  in  the  Sunshine 
Act"  (Pub.  L  44-409)  5  U.S.C.  552b(e)(3). 


FARM  CWOrr  AiMNNtniATION 
Special  Me^ii|^ 

summary:  Notice  is  hereby  given, 
pursuant  to  th^  iGovemment  in  ttie 
Sunshine  Act  (B  U.S.C.  552b(eK3)).  of  the 
special  raeefiiMof  the  Farm  CredH 
AdministratiQV  DBoard  (Board). 

DATE  AND  TIM^  The  meetisg  was  held  at 
the  offices  of  the  Farm  Credit 
Adminisitration  in  McLean,  Virginia,  on 
June,  12, 1988,  ftom  12:00  p.m.  until  such 
time  as  the  Bo$rd  concluded  its 
business.         !  j 

FOR  FURTHER  im>RMAT10N  CONTACT 

David  A.  Hill,  Sbcretary  to  the  Farm 
Credit  Admini>tration  Board,  1501  Farm 
Credit  Drive,  hjCbLean,  Virginia  22102- 
5090,  (703J  8834^,  TDD  (703J  883-4444. 

address:  Farad  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102fi090. 

SUPPLEMENTA0T  INFORMATION:  This 

meeting  of  the  jBoard  was  closed  to  the 
public.  The  majtter  considered  at  the 
meeting  was:    I 

'  CloMd  Sesnooj 

1.  The  Federal  Land  Banic  of  Jackson,  in 
receivership,  and  the  Federal  Land  Bank 
Association  of  Ja^son,  in  receivership. 

Dated:  June  15^  1988. 

DavidA.HiU. 

Secretary,  Farm  Credit  Administration  Board. 

|FR  Doc.  88-1382)4  Filed  6-15-88;  3:39  pm] 

MUMQ  cow  f70sf4l-« 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 


I  date:  10:00  a-m..  Wednesday, 
June  22. 19e& 

flace:  MarrinM*  S.  Ecclet  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW..  Washington,  DC  20551. 
STATUS:  Opea 

matters  TO  BE  I 


■  Seuion  cloaed  |t»  the  public— exempt  pursuant 
to  5  U.S.C  S52t>(c)({5),  (8)  and  (9). 


Summary  agBada 

Because  of  their  routine  nature,  no 
substantive  discussion  gt  tbe  loUoiviag  items 
it  anticipated  These  matters  will  be  voted  on 
without  discusaiaa  unless  a  membw  of  the 
Bbard  requests  dttt  an  item  be  moved  to  the 
disCiissiofi  egeiKM. 

1.  Publication  for  comment  of  proposed 
interagency  policy  statement  regarding 
interest  rate  swaps. 

2.  Proposed  extensions  and  revisions  of  the 
Reports  of  Deposits  (FR  2900;  20S0/2951. 2000. 
2001. 2910a  and  q.  2930/2990e). 

3.  iToposals  regernng  treetmeBf  aiKi 
reporting  of  proceeds  finan  auManding  sales 
of  short-term  loans  made  under  long-term 
commitments  to  nonexempt  entities. 

Discussion  Agenda 

4.  Proposed  response  to  a  request  by  the 
General  Accounting  Office  for  Board 
comment  on  a  final  report  regarding 
supervision  of  country  risk  and  intemation 
lending. 

5.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note.  This  meeting  wiU  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3884  or  by  writing  to:  Freedom  of 
Imformation  Office,  Board  of  Governors  of 
the  Federal  Reserve  System,  Washington,  DC 
20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202]  452-3204. 


Date  |«ae  14. 19881 
WtttaasW.Wraas 
Secretory  of  the  Board. 
|FR  Doc  88-13790  Filed  »-lS-68: 19:06  amj 


SYSTEM  BOARD  OF 


I  DATE:  Approximately  10:30 
a.m..  Wednesday.  June  22. 1988, 
fouowhtg  a  recess  at  the  conchision  of 
the  meeting. 

flace:  Maiiiiiei  S.  Eccies  Federal 
Reserve  Building,  C  Street  entrance 
between  20th  and  21st  Streets.  NW.. 
Washington.  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSMERBK 

1.  Building  renovation  proposals  regarding 
the  Federal  Reserve  Bank  of  SL  Loois. 

2.  Proposed  purchase  of  office  automation 
equipment  wiAin  the  Federal  Reserve 
System. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individiial  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  of  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  begiiming 
at  approximately  5  p.nL  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  June  14, 1968. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  86-13791  Filed  6-15-88;  10H»  am) 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed 
Rule,  artd  f4otice  documertts  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  t>y  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  In  the 
issue. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  ImponLimits  and 
Guaranteed  Acceee  Levele  for  Certain 
Cotton  and  Man  Made  Fiber  Textile 
Producta  Produced  or  Manufactured  in 
the  Dominican  ReputiHc 

Correction 

In  notice  document  8S-12505  beginning 
on  page  20357  in  the  issue  of  Friday, 


Fedeial  Register 

VoL  53.  No.  117 
Friday.  |une  17.  1968 


]une  3, 1988,  make  the  following 
correction: 

On  page  20357,  in  the  third  column,  in 
the  paragraph  following  the  table,  in  the 
fourth  line,  after  "shall"  insert  "not". 

aHxnta  cooc  isas^Mr 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminietration 

(Docket  No.  SSN^NMOl 

Sulfamethaiine;  AvaHabWty  of  National 
Center  for  Toxicoiogicai  Research'a 
Technical  Report 

Correction 

In  notice  document  88-11076  beginning 
on  page  17850  in  the  issue  of 
Wednesday,  May  18, 1988,  make  the 
following  corrections: 


1.  On  page  17850,  in  'Table  1",  under 
"Duration  of  exposure  (mo)",  in  the 
second  column  head  "19"  should  read 
"18". 

2.  On  page  17851,  in  'Table  2",  under 
"Duration  of  exposure  (mo)",  in  the 
second  column  head  "19"  should  read 
"18". 

3.  On  the  same  page,  in  'Table  3",  in 
the  heading  after  "Levels"  the  text  in 
parenthesis  should  read  "(100  m/)". 

4.  On  page  17852,  in  the  first  column, 
in  the  Hrst  paragraph,  in  the  fourth  line, 
"those"  should  read  '"hese". 

BHXMO  CODE  190641-O 


UM 


Friday 

June  17,  1988 


Part  II 


Department  of 
Agriculture  . 

Farmers  Home  Administration 

7  CFR  Part  1980 

deneral  Revision  of  Guaranteed  Farmer 
Program  Regulations;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 
Fanners  Home  Administration 
7  CFR  Part  1980  ! 

General  Revision  of  Guaranteed 
Farmer  Proflram  Re9uiations 

iMSENCY:  Fanners  Home  Administration, 
USDA.  j       I 

action:  Proposed  rule.  I 

summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  guaranteed  loan  regulations. 
This  action  is  necessary  to  implement 
the  provisions  of  the  Agricultural  Credit 
Act  of  1967,  to  make  revisions  which 
will  encourage  lender  participation  in 
the  guaranteed  loan  program  and 
provide  clarification  in  die  processing 
and  servicing  of  guaranteed  operating 
(OL]  and  farm  ownership  (FO)  loans. 
The  intended  effect  is  to  incorporate  the 
legislation  in  existing  FmHA  regulations. 

dates:  Comments  must  be  received  on 
or  before  July  18, 1988. 


:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Directives  and  Forms  Management 
Branch,  Farmers  Home  Administration, 
USDA,  Room  6348,  South  Agriculture 
Building,  14th  and  Independence 
Avenue  SW.,  Washington,  DC  20250. 
The  Preliminary  Regulatory  Impact 
Analysis  Statement  (PRiA)  awl  all 
written  comments  made  puraeant  te  tiria 
notice  will  be  available  for  public 
inspection  during  regular  woridqg  hows 
at  die  above  address.  The  collection  of 
information  requirements  contained  in 
this  rule  have  been  sol— itled  to  0MB 
for  review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980. 
Submit  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  ManageneBt  and  Baoget, 
Attention:  Desk  Officer  for  Ae  Pnaefs 
Home  Administration,  Washington.  DC 
20503.  j 

FOR  nmTHER  MPORMATION  CONTACT: 
Pandor  Hadjy.  Senior  Loan  Officer, 
Farmer  Programs  Loan  Making  Division. 
USDA.  Room  5440-S.  Washington,  DC 
20250,  telephone  (202)  475-4017. 

SUPPLEMENTARY  INRMIMATION: 

Classification 

This  proposed  action  has  been 
reviewed  under  USDA  procedures 
established  in  Departmental  Regulation 
1512-1,  which  implements  Executive 
Order  12291,  and  has  been  determined 
to  be  major,  because  it  will  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more. 


Summary  of  PRIA 

These  regulations  are  part  of  a  braad 
set  of  regulations  that  are  being 
developed  to  implement  the  FmHA 
provisions  of  the  Agricultural  CkcdM  Act 
of  1987.  The  broad  set  of  regulations  has 
been  determined  to  be  a  major  action, 
because  it  includes  provisions  rslatiig 
to  the  restructuring  of  delinqueal  toana 
that  are  expected  to  have  more  ttaa  a 
$100  million  impact  on  the  econonqf. 
Accordingly,  a  Preliminary  Regulatay 
Impact  Analysis  (PRIA)  is  being 
prepared,  but  it  is  being  limited  to 
analysis  of  the  restructuring  provisions. 
The  analysis  is  expected  to  shoar  that 
these  restructuring  provisions  wiO  letult 
in  significant  write-downs  of  FaMA 
debts  for  borrowers  who  qualify,  lliese 
write-downs  however,  arenolcivected 
to  increase  federal  outiays.  becaaaa 
FmHA  budget  estimates  alreadf  leflect 
reduced  repayments  on  At  loaas  dut 
will  be  written  down.  Fiuibsr.  tte 
Agricultural  Credit  Act  of  1987  provides 
virtually  no  discretion  regarding  the 
implementation  of  the  write-down 
provisions. 

Intergovanmental  Consultation 

1.  For  the  reasons  set  forth  in  tfie  final 
rule  rdatad  Notice  7  CFR  Part  aoiSk 
Subpart  V  (48FR  29115,  June  24. 19B3) 
and  FmHA  Instructimi  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
ActivitiBa"  (Decamber  23. 1983), 
Easigency  Loans.  Farm  Operating 
Loans,  and  Farm  Ownership  Loans  are 
excluded  wtth  tte  exception  of  noniMni 
enterpdse  activity  from  the  scope  ef 
Executive  Order  2372  which  reqprires 
inteigovaBnMnlal  consiUtation  with 
State  and  local  officials. 

Z.  The  Soil  and  Water  Loans  Program 
is  anbfect  to  the  provisions  of  Bascutive 
Order  12372  and  FmHA  Instrudiaa 


These  changes  affect  the  follearing 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 
10^404 — ^Emergency  Loans 
10.408-^arm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10.418— Soil  and  Water  Loans 

Environmental  Inqiact  Statement 

This  document  has  been  reviewed  ia 
accordance  wiUi  7  CFR  Part  194ft 
Subpart  G  "Environmental  Progpcank"  R 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitole  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  in  accordance  with 
the  National  Environmental  Poliqr  Act 


of  1969,  Pub.  L  91-190.  an 
Environmental  Impact  Statement  is  not 
inquired. 

Discussion  of  the  Major  Items  of  the 
PSsposadRule 

The  agency  is  proposing  to  remove 
1 1980.190,  "Recreation  loans."  of 
Snbpart  B  of  Part  1980  from  its 
ffgalstinns.  This  is  a  minor  program. 
Only  dnee  guaranteed  loans  were  made. 
The  program  has  not  been  funded  since 
Fiscal  Year  1981.  Indications  are  that  it 
will  not  receive  funding  in  the 
fareseeable  future.  The  agency  is  also 
proposing  to  remove  { 1980.170. 
"Emergency  Loans,"  of  Subpart  B  of  Part 
1980  fren  its  regulations.  The  program 
fir  gananteed  emergency  loans  has 
been  under  suspension  for  a  number  of 
years.  Lenders  have  shown  very  little 
iirierest  in  the  program  due  to  the 
complicated  process  of  calculating 
losses  and  additional  paperwork 
involved  in  applying  for  the  subsidized 
interest  rate.  It  has  been  a  difficult 
program  for  the  agency  to  administer 
and  monitor.  The  agency  also  proposes 
to  remove  the  "Debt  Adjustment 
I¥ogram — ^Farmers  Home 
Administration  (FmHA)  Guarantees  of 
Loans  with  Accomplishing  Debt 
Adjustment  by  Lender,"  whidi  is  Exhibit 
B  of  Subpart  B  of  Part  1980.  Lenders 
have  shown  very  littie  interest  in  the 
program  and  with  the  availability  of  the 
Interest  Rate  Buydown  Program  FmHA 
wovld  expect  a  continually  decline  in 
lender  participation  in  the  program. 

In  Fiscal  Year  1967, 182  guaranteed 
loans  were  debt  adjusted  by  lenders. 
This  represented  about  1  percent  of  the 
total  loans  guaranteed  during  that 
period.  Thus  far,  in  Fiscal  Year  1988. 12 
loans  have  been  debt  adjusted  out  of  a 
total  of  1448  guaranteed  loans  which 
have  been  obligated.  The  deletion  of 
these  regulations  will  reduce  the 
agency's  cost  of  updating  and  publishing 
regulations  for  programs  no  longer  in 
aae.  As  a  result  of  i»esent  and  proposed 
budget  cuts,  the  agency  must  reduce 
costs  wherever  it  can. 

The  agency  proposes  to  revise 
Safapart  A  of  Part  198a  "Guaranteed 
Lome"  to  (1)  allow  Agricultural  Credit 
Corporations  to  be  designated  as 
etlfible  lenders  for  Fanner  Program 
leans.  Present  regulations  prohibit  the 
participation  of  these  institutions  in  the 
fsaranteed  farm  loan  program.  These 
histitutions  receive  loan  fiinds  from  the 
aiea  Federal  Intermediate  Credit  Bank 
(nCB)  and  are  regulated  by  the  Farm 
OedM  System  (PCS)  which  is  in  turn 
regulated  by  this  Farm  Credit 
Acanfadstration  (FCA).  a  federal  agency. 
» lenders  have  expressed  an 
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increasing  wilUngncH  to  participate  ia 
the  guaranteed  loan  program.  In  many 
areas  of  the  cnintry,  these  lenders  could 
provide  a  subnantial  amount  of  credit  to 
FmHA  guaranfeed  loan  applicants 
where  other  commercial  sources  of 
credit  would  ^t  be  available,  dierefore, 
reducing  the  demand  for  direct  federal 
outlays;  (2)  pi|i}vide  tiiat  all  guarantees 
for  Farmer  Pr<ikrams  loans  will  be 
issued  at  90  pjercent.  This  recognizes  the 
fact  that  mos^  I'armer  Program 
guarantees  am  issued  at  90%  anyway: 
(3)  clarify  the|dcfinition  of  "similar  types 
of  traiisactioiJ4"  to  specify  that  the  same 
charges  and  f^  may  be  charged  to 
guaranteed  lojan  applicants  that  the 
lender  chargM  non-guiarantee  borrowers 
for  the  type  of  loan  requested;  (4) 
require  in  thewxception  authority 
provision  thai  ta  request  for  an  exception 
to  the  eligible!  lender  provision  must 
document  thalt  die  lender  is  subject  to 
regulation  andj  supervision:  (5)  allow 
Farm  Credit  System  board  (FCS) 
members  tooptain  an  FmHA  guarantee 
under  certainj^ircumstances.  Present 
FmHA  regulaUons  prohibit  assistance  to 
members  of  FJCS  board  of  directors.  This 
places  an  unme  hardship  of  these  board 
members  if  tm  borrower/member's 
financial  posinon  deteriorates  to  the 
point  where  the  bank's  regulators 
require  a  guarantee  of  the  loan,  llie 
proposed  reguations  provide  that  any 
PCS  board  members  receiving  an  FmHA 
guarantee  mtpt  have  their  lo«m  request 
and  the  servicing  actions  on  their  loans 
handled  by  tm  appropriate  district 
bank.  ThiS'ifimft  criteria  has  been 
incorporated  i^  the  FCS  regulations  to 
prevent  aqy  conflict  of  interest  from 
arising  in  me  uandling  of  these 
accounts:  aiid  [6)  make  other  necessary 
clarifying  ana  editorial  changes. 
The  agency  br«^x»es  to  revise 
Subpart  B  of  pBrt  1980,  "Farmer  Program 
Loans,"  to:  (l|  iProvide  additional 
guidance  on  defining  the  terms 
borrower,  novarm  enterprise,  character, 
and  management  abilify.  Many  of  the 
projects  now  listed  as  nonfarm 
enterprises  w^re  never  really  recognized 
in  the  rural  ot^tununify  as  farming 
enterprises.  Mbiy  apj^icants  have  been 
:  bewildered  wqen  diey  were  told  they 
did  not  have  Ike  character  needed  to 
receive  a  louu  They  believed  die 
Agency  was  naking  reference  to  their 
moral  diaracttr.  The  Agency  makes 
loans  to  corpotations.  cooperatives, 
partnerships^int  operations  as  well  as 
individuals.  IjlUs  has  caused  confusion 
as  to  what  coMstitutes  a  borrower. 
Therefore.  thelAgency  is  clarifying  this 
definition.  If  a  husband  and  wtf  e  both 
apply  for  a  loab.  they  will  be  considered 
a  joint  (^rati^n  or  one  of  them  may 


apply  independently  as  an  individual.     - 
llM'^mmdment  i»oposes  to  require  all 
membera  of  an  CTtity  to  provide  a 
current  financial  statement  uul  to 
pledge  all  their  assets  abng  with  the 
assets  of  die  entity  to  secure  the  loan. 
The  definition  of  a  joint  operation  was 
revised  to  diffBrentiate  it  from  a 
partnership.  (2)  Remove  the 
Administrator's  authority  to  suspend  the 
issuance  of  guaranteed  loans  on  surplus 
agricultural  commodities.  (3)  Clarify  lien 
priorities  and  the  application  of 
proceeds  frnn  the  sale  of  collateral 
when  the  lender  holds  guaranteed  and 
non-guaranteed  loans  on  the  same 
borrower.  This  amendment  to  the 
regulations  is  necessary  to  provide  an 
understanding  of  the  rriaticmship 
between  the  FmHA  guaranteed  loan  and 
any  existing  non-guaranteed  loan  to  the 
borrower  held  in  the  lenders  loan 
portfolio.  (4)  Clarify  that  lien  positions 
on  real  estate  are  separate  and 
identifiable  collateral.  (5)  Limit  the  use 
of  balloon  payments.  Balloon  payments 
often  mask  cash  flow  problems  and 
cause  severe  losses  to  the  govenmient 
Security  can  depreciate  over  a  period  of 
time.  BaUoon  payments  sometimes 
encourage  borrowers  to  over  extend 
their  financial  resources  rather  than 
realize  their  true  financial  situation..  (6) 
Clarify  operating  loan  (OL)  purposes 
and  loan  limitations.  [T]  Outiine 
maximum  dollar  amounts  when  an 
individual  is  a  member  of  an  entity.  (8) 
Allow  loans  to  a  member  of  an  entity  as 
well  as  the  entity  itself.  This  will  remove 
any  inconsistencies  in  the  present 
regulations.  It  will  also  clarify  the 
maximum  amount  of  loan  that  can  be 
authorized  in  such  cases.  (9)  Allow  farm 
ownership  loans  on  a  leasehold  interest 
in  Hawaii  as  permitted  by  statute.  A 
great  deal  of  land  is  available  for 
farming  on  long-term  leases.  (10)  Clarify 
the  selection  of  a  qualified  appraiser  by 
lenders.  This  amendment  is  necessaiy  to 
reduce  conflicts  which  may  occur  when 
a  question  arises  concerning  the  value  of 
the  security  (/.e.,  the  lender's  loss  claim 
based  on  appraised  values).  It  will 
assure  that  FtaiHA  and  die  lender  have 
agreed  prior  to  tosn  approval  that  the 
appraiser  is  qualiffied.  (11)  Require  a 
review  of  eadi  loan/line  of  credit  within 
45  days  of  dosfaig.  Present  regulations 
call  for  timely  investigations  to 
determine  of  the  loan/line  of  credit  is 
being  properiy  serviced.  In  some 
instances  this  has  resulted  in  the 
supervisor  not  properly  monitoring  the 
loan/line  of  credit  after  loan  dosing. 
This  may  result  in  serious  problems 
developing  which  causes  excessive  loan 
losses.  This  amendment  will  assure  the 
lender  has  the  required  information  in 


their  file  end-Is  ooaqilyfag  with  the  loan 
closing  conditions.  It  wtU  dso  assure 
that  the  sopenrisor  has  a  woikfaig 
knowledge  of  4w  loan/line  of  crsdit  and 
can  detendne  at  an  ecirfy  date  if  any 
problems  are  occuiring  which  need  to  be 
corrected  by  the  lender  to  assure  that 
the  objectives  of  the  loan  are  met 
Requiring  Fki^iA  to  review  at  least  20 
percent  of  the  lender's  loan/line  of 
credit  portfolio  each  year  will  also 
assure  that  the  lender  is  properiy 
servicing  those  loans/lines  of  credit 
with  an  extended  loan  term.  Visits  by 
FmHA  to  guaranteed  loan  borrowers 
will  be  writh  the  concurrence  of  the 
lender.  It  is  the  lenders  responsibility  to 
service  die  loans/Une  of  credit  and  only 
in  times  of  extreme  problems  would  the 
supervisor  become  involved  with  the 
guaranteed  borrower.  (12)  Require 
lenders  to  obtain  finandal  statements 
from  borrowers  at  least  annually. 
Current  regulations  require  approved 
lenders  to  obtain  finandal  statements 
semiannually.  This  requirement  in  many 
cases  exceeds  the  schedule  of  reporting 
placed  on  non-approved  lenders. 
CoUectiwi  of  semi-annual  financial 
statements  is  not  a  recognized  practice 
in  the  commercial  lending  sedor.  If  the 
lender  believes  that  finandal  statements 
should  be  collected  more  frequently 
than  annually,  the  lander  may  do  this  at 
its  discretion.  (13)  Provide  for  the 
extensicm  of  the  Laterest  Rate  Buydown 
Program  throu^  September  30. 1983.  It 
also  amends  the  regulations  to  permit 
FtaiHA  to  provide  a  farmer  with  a  listing 
oi  eligible  lenders  and  lenders  who 
desire  to  be  eligible  lenders  when 
requested.  (14)  Provide  for  a 
demonstration  program  with  the  Farm 
Credit  System  (FCS)  v^ereby  FmHA 
will  buydown  the  interest  rate  of  a 
guaranteed  farm  ownership  loan  by  4 
percentage  points  when  an  eligible 
applicant  purchases  a  family-size  farm 
which  the  Farm  Credit  System  has  in 
inventory.  FmHA  will  grant  the  lender  a 
90  percent  guarantee.  If  the  lender 
reduces  die  interest  rate  by  an 
additional  percentage  point,  FknHA  will 
guarantee  the  loan  at  95  percent  The 
demonstration  program  will  be 
terminated  on  January  8. 1991.  Terms  of 
the  buydown  will  be  for  5  years.  This 
demonstration  projed  will  allow  the 
Farm  Credit  System  a  means  to  sell 
additional  acquired  property  to  eligible 
FknHA  applicants  who  have  been  unable 
to  obtain  family-size  farms.  (15)  In 
addition  to  the  other  servicing 
audiorities  available,  allow  lenders  to 
write  down  the  prindpal  indebtethiess 
of  a  borrowen  account  with  an 
aceompanyingioss  payment  by  FmHA; 
If  real  estate  security  was  involved. 
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lenders  would  then  enter  into  a  Shared 
Appreciation  Agreement  with  borrowers 
for  a  period  not  to  exceed  10  years;  (16) 
Require  ioiders  to  participate  in  State 
farm  mediation  {migrara8;-(17)  Prohibit 
the  use  of  demand  notes.  Some  lenders 
obtain  an  FmHA  guarantee  and 
immediately  dwand  full  payment  from 
the  borrower.  The  resuh  is  ^t  FmHA 
usually  winds  up  paying  the  lender  for  a 
loss  without  the  borrower  having  been 
given  a  diance  to  make  the  loan  woric; 
(18)  Provide  a  liquidation  guide.  This 
will  clarify  the  procedures  for 
liquidation  of  an  account:  (19)  Prohibit 
the  taking  of  a  new  note/line  of  credit 
agreement  when  a  rescfaeduliiig  or 
reamortization  occurs.  Questions  have 
arisen  over  how  an  existing  Loan  Note 
Guarantee  or  Contract  of  Guarantee 
would  cover  such  a  new  instrument;  (20) 
Remove  the  ability  of  a  lender  being 
allowed  to  charge  a  rate  which  exceeds 
one  pefceirt  (1%)  above  the  rate  the 
lender  charges  its  average  farm 
customer.  Guaranteed  loans  are 
normally  made  to  farmers  who  are  high 
risk  custiHners  of  the  lender.  The  lender 
is  allowed  to  pass  on  the  one  percent 
(1%)  fee  to  the  fanner  and  the  ability  to 
charge  an  additional  1%  in  interest  rates 
places  an  additional  Gnandal  burden  on 
the  guaranteed  customer  which  could 
increase  the  likelihood  of  failure;  and 
(21)  Remove  obsolete  material  and  make 
other  necessary  clarification  and 
editorial  changes. 

List  of  Subiecte  in  7  CFR  Part  19M 

Agriculture,  Loan  programs — 
Agriculture. 

Therefore,  FmHA  proposes  to  amend 
Chapter  XVUl  Title  7.  of  tiie  Code  of 
Federal  Regulations  as  follows: 

PART  1980-GENERAL  { 

1.  The  authority  citation  for  Part  1980 
is  revised  to  read  as  foUowK 

Audiorily:  7  US-C 1989;  42  U^C  1480: 5 

U.S.C.  301;  7  CFR  2.23.  7  CFR  2.70. 

r 

Subpart  A— Ocneral  | 

2.  Section  1980.6  paragraph  (aX2)  is 
revised  to  read  as  follows:  < 


§1960j8 

(a)  •  *  • 

(2)  Borrower.  (Bftl  and  RH  loans  only). 
All  parties  liable  for  the  loan  or  any  part 
thereof.  For  Farmer  Programs  loans,  see 
§  1980.106(bK3)  of  Subirart  B  of  this  part 
for  the  definition  of  borrower,    j 


{1980.18 

(b)  Ail  eMgiUe  tender  is:  Any  Fedcr^ 
or  State  chwtared  bank.  Federal  Land 
Bank,  Production  Credit  Association. 
Bank  for  Cooperativea,  Saviagi  and 
Loan  Anociatioii.  Building  and  Loan 
Association,  mortgage  coaipaay  that  is  a 
part  of  a  bankholding  company,  or  an 
insurance  corapaiqr  that  is  regulated  by 
the  National  Ajsociation  of  Insurance 
Commissioners.  For  Fatnwr  Program 
loans  an  Ayicultural  Credit  Corporation 
that  is  a  subsifbary  of  any  Federal  or 
State  chartered  bank  is  an  eligible 
lender.  The  above  entities  must  be 
subject  to  credit  examination  and 
supervision  by  either  an  agency  of  tiie 
United  States  or  a  State.  (Credit  unions 
that  are  subiect  to  credit  examination 
and  supervision  by  either  the  National 
Credit  Union  Administration  or  a  state 
agency  are  eligible  lenders  only  for 
Fanner  Programs  Guaranteed  loans). 
Only  those  lenders  listed  in  this 
paragraph  are  eligible  to  make  and 
service  guarantee  loans  and  such 
lender  must  be  in  good  standing  with  its 
licensing  authority  and  has  met 
licensing,  loan  making  kwn  servicing, 
and  other  retjuirements  of  the  State  in 
which  the  collateral  will  be  located,  and 
the  loan  making  and/or  loan  servicing 
ofnce  requirements  in  paragraph  (b)(3) 
of  this  section.  A  lender  must  have  the 
capability  to  adequately  service  the  loan 
for  which  a  guarantee  is  requested. 
***** 

4.  Section  1960.20  is  revised  to  read  as 
foUowK 


3.  Section  198ai3(b),  the  introductory 
text  is  revised  to  read  as  foDows: 


§  1980.20    Loan  guarantee  I 

(a)  The  maximum  loss  covered  by  the 
Loan  Note  Guarantee,  Form  FhiHA  440- 
34  or  Form  FmHA  1980-27,  "Contract  of 
Guarantee  (Line  of  Credit),"  can  never 
exceed  the  lesser  of: 

(1)  The  percentage  of  guarantee  of 
principal  and  interest  indebtedness  as 
evidenced  by  said  note(B)  or  by 
assuBkptioB  agreement(s).  any  loan 
subsidy  due,  and  the  percentage  of 
guarantee  of  principal  and  interest 
indebtedness  on  secured  protective 
advances  for  protection  somI 
preservation  of  collateral  made  with 
FmHA's  authorization;  or  (2)  (he 
percentage  of  guarantee  of  the  principal 
advanced  to  or  assumed  by  the 
borrower  under  said  note(s)  or 
assumption  a9«emeBt(s)  and  any 
interest  due  (including  any  lean  subsidy) 
thereon.  Lenders  and  apiJicanIs  will 
propose  the  percentage  of  ^larantec. 
Lendns  and  ^>plicants  will  be  iafonned 
in  writing  OD  Form  FmHA  440-14  by 
FmHA  of  any  peroaitage  of  yiarentee 
less  than  proposed  by  the  lender  and 
applicant,  and  the  reasons  therefore. 


(See  1 198000  of  this  subpart  regarding 
appeals.)  The  maniawiai  peroentege  of 
guarantee  (aa  oppoaed  to  the  mairimum 
loss  covered  by  the  guaraoise)  on  a 
Business  and  Industrial  loan  is  defined 
in  S  19004»  of  Subpart  B  of  this  part 

(b)  Except  lor  Parmer  lYograsM  loans. 
FmHA  will  determiae  the  percentage  of 
guarantee  after  tonaidBiing  all  credit 
factors  involved,  including  but  not 
limited  to: 

(1 )  Applicaat  's  managemeoL  The 
applicant's  management,  and  when 
appropriate,  equity  capital,  history  of 
operation,  marketkig  plan,  raw  material 
requirements,  and  availability  of 
necessary  supporting  utilities  and 
services. 

(2)  CotlateraL  Collateral  for  the  loan. 

(3)  Financial  condition.  Financial 
condition  of  applicant  or  applicante' 
principab  if  ai^wopriate. 

(4)  Lender's  expomue.  The  lender's 
exposure  before  and  after  the  loan. 

(5)  Trends  and ooaditione..Ciamiki 
treads  and  economic  conditions. 

(c)  For  Farmer  Pragrams  loans,  the 
loan  will  be  guaranteied  at  90  percent, 
except  as  otherwise  provided  in  Exhibit 
B  to  Subpart  B  of  this  part. 

5.  Sectton  1980.22  (a)  is  revised  to  read 
as  follows: 


§198022    ClMPOsaandloaabyl 

(a)  Routine  charges  and  fees.  The 
lender  may  esteUish  the  charges  and 
fees  for  the  loan,  provided  th^  are  the 
same  as  those  charged  other  applicante 
for  similar  types  of  transactions. 
"Similar  types  of  transactions"  means 
those  transactions  invoiviag  the  same 
type  of  loan  requested  for  wrhich  a  non- 
guaranteed  loan  applicant  would  be 
assessed  charges  and  fees. 
*       *       •       •       • 

6.  Section  198040  is  revised  to  read  as 
foUowK 

§  1980.40    Envirannienlal  rsquirsfflsnts. 

The  need  £ar  an  Enviroomentel  Impact 
Statement  (EIS)  will  be  determined  by 
the  FmHA  Approval  Official.  The 
determination  will  be  based  upon 
FmHA's  review  of  Form  FmHA  1940-20, 
"Request  for  Enviroomentel 
Information,"  and  other  agency 
commente  or  other  information 
available.  If  an  EIS  is  necessary, 
applicante  and  leaden  will  be  required 
to  provide  essential  date  for  use  in  ito 
preparation.  The  FmHA  SUte  Duector 
«vill  coordinate  preparation  and 
processing  of  any  required  EIS.  If  joint 
financing  for  the  proposal  is  involved, 
the  lead  agency  will  be  respoasibie  for 
preparation  of  the  £!&  In  all  cases 
FmHA  is  responsible  for  assuring  that 
the  requirements  of  section  102(2)(c)  of 
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aooonfaiMe  «m  lltfe  V  of  Rib.  L  99- 
495  tiw  E^oa}  tkcdlt  Opportunity  Act 
with  reipcct  jT^  ajay  aspect  of  a  creifit 
tranaactioa. ' 
FmHAwiU 
appUcaat 
religioiK  nai 
statns  or 

providfaig  tb*  kppicanl  can  < 
legal  coRtraejU  l^e  lender  wfll  eoaipiy 
with  the  reqi^eoentB  of  dda  Act  av  set 
forth  in  the  Fjejdeial  Reserve  Board's 
Regulation  iitfatementing  tlus  AcL  (See 
12  CFR  Part  yjSuA  compliance  will 
be  accoBBBUvtid  prior  to  loan  doaiBfr 


ia  reviaed  to  read  as 

foUowr 

cases  gram  a^  eKception  to  any 

requirement  bt  provision  <rf  this  sobpert 
which  is  not  inconsistent  with  any 
ap^icable  lai^  or  opinion  of  the 
CcnnptroBer  General,  provided  the 
Administrate^  determines  that 
application  oJFIthe  reqairesaeat  or 
provisaon  wetOd  adveiady  afiect  the 
GovenaKnt'^inleKSt  ReqoesU  for 
exceptions  nfM  be  in  writkig  by  the 
State  Directeiiand  submitted  duough  die 
appropriate  A^aistant  Adininistra  tor. 
Requests  mo^^  be  supptnted  with 
doannantatiiU  to  e^tplain  the  advene 
effect  on  the  (^annaeat's  iateicst. 
propose  aUe^fative  ooanes  of  action, 
and  show  boiif  the  advesae  eEhct  will  be 
eliminated  All  ndninnod  if  dw  exceptipn 
is  granted.  In  fddMon,  any  request  for 
an  exceptiottip  1 1980.13fb)  of  diis 
subpart  mostlfocument  that  the  lender 
involved  haslimished  acceptable 
evidence  of  iw»tation  and  supervision. 

9.  Subpart  fC  Appendix  B— Form 
FmHA  449-3$  is  revved  to  read  as 
follows: 
Appendix  B 
Positions 

FORM  APPROVED 
OMB  NO.  (»75M»24 
USDA-FtnHA  i 
FonnFtaiHA44BH5 
(Rev. 


LENDEB'S 

Type  of 


•ThU 
provUe 

be  agreed  lobv  th 
benefit  of  an  nnipi 
it  furnished 


Mi 


W 


Lender  in  order  to  obtain  the 
A  loan  Harantoe.  Thia  atatement 
pumUnt  to  PX.  9S-511. 


AppUcaUe  7  CFR  Put  1880  Subpart 
nwin  LoflB  MbiiIi  No. 


to 


.(Lendsrjof 
.iwsnwtlealoanM 


amount  of  Sl 
evidenced  by. 


.in  the  principal 


-noMs) 


(include  Bond  m  approptiate)  deicribod  as 
foBowK 


The  IMtedSMn  of  AsMTicB.  actioti 
tBff0i)||n  PifBMiv  ffoBW  AQtoniistiraQm 
(RaHA)  has  oMnad  into  a  liOHi  Mole 
Cuamilee^  (Fona  FhiHA  4W-M)  or  has 
•Maed  a  vMMnliaBal  CoaaailaMnt  ftir 
Guarantee"  (Form  PtaiHA  4W-14)  io  enCar 
into  a  I^oan  Note  Guaraatae  with  the  Leadw 
appKcabte  to  sacfa  ban  to  partfefpste  fa  ■ 
percentage  of  any  loss  on  the  ban  not  to 

exceed ^Xoflhaameuatof  the 

principal  advance  and  any  tetwaal  (iacfauBiv 
any  loan  Mibsi^r)  theraoa  The  tanaa  of  the 
Loaa  Note  Guanntee  ate  ooaboOiaft.  in  order 
to  bdUUte  dK  nuukelabfltty  of  the 
guaranteed  poctioa  of  the  ban  aad  as  a 
condition  Gw  obtainiag  a  suataDtsa  o{  tiie 
loan(i),  the  Lender  entera  into  tUs  agneawaL 

THE  PAKTIES  AGUE: 

L 

The  ■iTiawnt  baa  ceoaiad 
Note  GuaraMlce  wiU  a 
percent  af  the  pcteopa 
including  any  baa  aabaidy  on  the 
indebte^ess. 


the  Loaa 


n. 

Full  Faith  mii  CndA 

The  Loan  Note  Guarantee  constitutes  an 
obligation  supported  by  the  fuQ  faith  and 
credit  of  die  United  States  and  is 
incontestibb  except  for  fraud  or 
misrepiesentetioaof  wriiiGb  the  Lender  has 
actual  loiowtedge  at  the  tioia  it  became  such 
Lender  or  which  Lender  participates  in  or 
condones.  Any  note  which  pra^das  ior  tlw 
payment  of  iatoest  oo  iateiRst  rinlt  not  be 
guaranteed.  Any  Loan  Note  Guaraatae  or 
Aasignmeat  Guarantee  Agrifsat  attached 
to  or  rebling  to  a  note  which  provides  far 
paynunt  of  interest  en  bteiaat  is  void. 

The  Loan  Note  Gaaiantee  wiU  he 
unenforceabb  by  the  Leader  to  the  extent 
any  loss  is  occaaioaed  by  viobtioa  «{ I 
laws,  nugligmt  aervidnfr  or  faihaDS  to« 
the  requfaad  security  rrpHditss  of  dtetiaw  at 
which  FaHA  acquires  knowiadgs  of  tlw 
foregoiag.  Aay  kases  wiB  I 
by  the  Lender  to  the  extent  that  baa  I 
are  used  far  paipaaas  odMT  thaa  these 
specifically  appnwod  fay  iteHA  fa  ite 


Negligent  servidag  is  defined  as  the  faifan  to 
perform  those  services  wirich  a  isasoaabiy 
prudent  Laadar  wsakd  psrihna  to  sstvidng  its 
own  portfalto  of  bans  that  arc  aet 
gasrantesd.  The  term  iadudas  net  eidy  the 
concept  of  s  faibre  to  act  bat  also  not  acting 
in  a  timely  manner  or  acting  in  a  manner 
contrary  to  the  manner  in  which  a  reasonably 


loan  maturity  or  until  a 

m. 

Lender's  Sak  or. 


A  The  Leader  may  retafa  aO  of  Oa 
guarantedd  baa.  The  Lmrfsr  b  aot  peraatted 
to  aeO  or  particulate  aagt  amoaitf  of  the 
guaranteed  or  aafwraatead  paHJeaCal  of  dte 
loan(8)tolhsi 
members  01  Ihafr  i 
ofnGenk  diredoiSki 


ownera.  or  any 

Ifdie 

the  guaranteed 

suliseiiiKnt  to  I 

not  be  fa  defooll  aa  aa» 

the  notes.  The 

touowfag  optioBK 


Holder(s|.i 

HnHA  Buy  reassiyi  dw  i 

portion  of  the  loan  sold  t 

such  notification  I 

to  aD  righto  and  obiigatioBs  of  the  HoUei(s| 

thereunder.  If  this  portion  is  sabcted.  the 

Lender  may  not  at  a  tatar  date  caase  to  be 

issued  any  additional  notes. 

2.  Multi-Note  System.  When  thw  optbo  b 
selected  by  the  Lender,  upon  frrirsfliitn  liie 
Holder  will  receive  ooe  of  the  Barrowai^s 
executed  notes  and  Form  FmHA  449-34. 
"Loan  Note  Guaraatae"  attached  to  ihc 
Borrower's  note.  Itowewer.  aU  righto  under 
thf  srnirity  initnimanls  (inrinitingytrrmal 
and/or  corporate  guarantees)  will  remain 
with  the  lender  aiid  in  all  cases  inure  to  ite 
and  the  Goverwaent's  benefit 
notwithstanding  any  ooatraiy  ptovisioBS  of 
state  law. 

a.  Ai  Zooji  C/ovii^  Provide  fariU  Riorte 
than  10  notes,  unless  the  Borrower  and 
FmHA  agree  otherwise,  for  the  guaranteeo 
portion  snd  one  note  for  the  unguaranteed 
portion.  When  this  option  is  setected.  PSiHA 
will  provide  the  Lender  with  a  Form  FtmHA 
44»-31  for  ewii  of  dw  notes. 

b.  After  Loan  Chsing: 

(1)  Upon  written  approval  by'FmHA  the 
Lender  may  cause  to  be  issued  a  series  of 
new  notes,  not  to  exceed  the  total  provided  in 
2.a.  above,  as  replacement  for  previously 
18SU0Q  ^vsfsntccQ  noiB|9|  prwidCur 

(a)  The  Borrower  agrees  and  executes  the 
new  notes. 

(b)  The  interest  rate  does  not  exceed  the 
interest  rate  in  effect  when  die  loan  was 
closed. 

(c)  The  maturity  of  the  loan  is  not  chained. 

(d)  FmHA  will  not  bear  aay  expenaes  dwt 
may  be  incurred  in  reference  to  sudi  reissue 
of  notes. 

(e)  There  b  adequate  coOaleral  aecormg 
theaote(s). 

({)  No  inlerveniag  fieas  hove  ariaea  or  have 
been  perfected  aad  toe  aecurad  Km  pnority 
remains  tiw  aamfc 

(2)  FmHA  will  issue  the  appropriate  Loan 
Note  Guarantees  to  be  atteched  to  each  of 
the  notes  then  extant  in  exchange  for  the 
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origiiuil  Loan  Note  Guarantee  which  will  be 
cancelled  by  FmHA.  j 

3.  Participations. 

a.  The  Lender  may  obtain  participation  in 
its  loan  under  its  normal  operating 
procedures.  Participation  means  a  sale  of  an 
interest  in  the  loan  wherein  the  Lender 
retains  the  note,  collateral  securing  the  note, 
and  all  responsibility  for  loan  servicing  and 
liquidation. 

b.  The  Lender  is  required  to  hold  in  its  own 
portfolio  or  retain  a  minimum  of  10%  of 
Farmer  Program  loans  and  5%  for  Business 
and  Industry  Program  loans  of  the  total 
guaranteed  loan(s)  adkount.  The  amount 
required  to  be  retained  must  be  of  the 
unguaranteed  portion  of  the  loan  and  cannot 
be  participated  to  another.  The  Lender  may 
sell  the  remaining  amount  of  the 
unguaranteed  portion  of  the  loan,  except  for 
Fanner  Program  loans,  only  through 
participation.  However,  the  Lender  will 
always  retain  the  responsibility  for  loan 
servicing  and  liquidation. 

B.  When  a  guaranteed  portion  of  a  loan  is 
sold  by  the  Lender  to  a  Holder(s).  the 
Holder(s)  shall  thereupon  succeed  to  all 
rights  of  Lender  under  the  Loan  Note 
Guarantee  to  the  extent  of  the  portion  of  the 
loan  purchased.  Lender  will  remain  bound  to 
all  the  obligations  under  the  Loan  Note 
Guarantee,  and  this  agreement,  and  the 
FmHA  program  regulations  found  in  the 
applicable  Subpart  of  Title  7  CFR  Part  1980. 
an  to  future  FniHA  program  regulations  not 
inconsistent  with  the  express  provisions 
hereof. 

C.  The  Holderfs)  upon  written  notice  to  the 
lender  may  resell  the  unpaid  guaranteed 
portion  of  the  loan  sold  under  provision  HI  A. 

IV. 

The  Lender  agrees  loan  funds  will  be  used 
fur  the  purposes  authorized  in  the  applicable 
Subpart  of  Title  7  CFR  Part  1960  and  in 
accordance  with  the  terms  of  Form  FmHA 
449-14. 


The  Lender  certifies  that  none  of  i  a        I 
ofTicers  or  directors,  stockholders,  or  other 
owners  (except  stockholders  in  Federal  Land 
Bank  and  Production  Credit  Associations 
with  normal  stockshare  requirements  for 
participation)  has  a  substantial  financial 
interest  in  the  Borrower.  The  Lender  certifies 
that  neither  the  Borrower  nor  its  oncers  or 
directors,  stockholders  or  other  owners  has  a 
substantial  financial  interest  in  the  Lender.  If 
the  Borrower  is  a  member  of  the  board  of 
directors  of  a  Federal  Land  Bank  or 
Production  Credit  Association,  the  Lender 
certifies  that  an  FCS  institution  on  the  next 
highest  level  will  independently  process  the 
loan  request  and  will  act  at  the  Lenc^r's 
agent  in  servicing  the  account. 

VL 

The  Lender  certifies  that  it  has  no 
knowledge  of  any  material  adverse  change, 
financial  or  otherwise,  in  the  Borrower 
Borrower's  business,  or  any  parent, 
subsidiaries,  or  affiliates  since  it  requested  a 
Loan  Note  Guarantee. 


Lender  certifies  that  a  loan  agreement  and/ 
or  loan  instrumeols  concurred  in  by  FmHA 
has  been  or  will  be  signed  with  the  Borrower. 

VUL 

Lender  certifies  it  has  paid  (he  required 
guarantee  fee. 

IX. 

Servicing. 

A.  The  Lender  will  tervfce  the  entire  loan 
and  will  remain  mortgagee  itndlot  secured 
party  of  record,  not  wilhilanding  the  fact  thai 
another  may  hold  a  portion  of  the  loan.  The 
entire  loan  will  be  secured  by  the  same 
security  with  equal  lien  priority  for  the 
guaranteed  and  unguaranteed  portions  of  the 
loan.  Lender  may  charge  Holder  a  servicing 
fee.  The  unguaranteed  portion  of  a  loan  will 
not  be  paid  first  nor  given  any  preference  or 
priority  over  the  guaranteed  portion  of  the 
loan. 

B.  Disposition  of  the  guaranteed  portion  of 
a  loan  may  be  made  prior  to  full 
disbursement,  completion  of  construction  and 
acquisitions  only  with  the  prior  written 
approval  of  FmHA.  Subsequent  to  full 
disbursement,  completion  of  construction, 
and  acquisition,  the  guaranteed  portion  of  the 
loan  may  be  disposed  of  as  provided  herein. 

It  is  the  Lender's  responsibility  to  see  that 
all  construction  is  properly  planned  before 
any  work  proceeds;  that  any  required 
permits,  licenses  or  authorizations  are 
obtained  from  the  appropriate  regulatory 
agencies:  that  the  Borrower  has  obtained 
contracts  through  acceptable  procurement 
procedures;  that  periodic  inspections  during 
construction  are  made  and  that  FmHA 
concurrence  on  the  overall  development 
schedule  is  obtained. 

C.  Lender's  servicing  responsibilities 
include,  but  are  not  limited  to: 

1.  Obtaining  compliance  with  the 
covenants  and  provisions  in  the  note,  loan 
agreement,  security  instruments,  and  any 
supplemental  agreements  and  notifying  in 
writing  FmHA  and  the  Borrower  of  any 
violations.  None  of  the  aforesaid  instruments 
will  be  altered  without  FmHA's  prior  written 
concurrence.  The  Lender  must  service  the 
loan  in  a  reasonable  and  prudent  manner. 

2.  Receiving  all  payments  on  principal  and 
interest  (including  any  loan  subsidy)  on  the 
loan  as  they  fall  due  and  promptly  remitting 
and  accounting  to  any  Holderfs)  of  their  pro 
rata  share  thereof  determined  according  to 
their  respective  interests  in  the  loan,  less  only 
Lender's  servicing  fee.  The  loan  may  be 
reamortized  or  renewed,  rescheduled  or 
written  down  only  with  agreement  of  the 
Lender  and  Holder(s)  of  the  guaranteed 
portion  of  the  loan  and  only  with  FmHA's 
written  concurrence. 

3.  Inspecting  the  collateral  as  often  as 
necessary  to  properly  service  the  loan. 

4.  Assuring  that  adequate  insurance  is 
maintained.  This  includes  hazard  insurance 
obtained  and  maintained  with  a  loss  payable 
clause  in  favor  of  the  Lender  as  the 
mortgagee  or  secured  party. 

5.  Assuring  that:  taxes,  assessment  or 
ground  rents  against  or  affecting  collateral 
are  paid:  the  loan  and  collateral  are  protected 
in  foreclosure,  bankruptcy,  receivership. 


inaolvem^.  condeamatioa.  or  oUwr  lidgalion. 
inauranoe  lata  paymenta.  condaauwtion  • 
awards,  or  aimilarpiOGaadaafaappliadoa    ' 
debts  in  acoordaiioa  witk  lion  priofitiea  on 
which  Ihe  guaranlaa  waa  baaad  or  to 
.  rebuilding  or  otherwiaa  aoquiiiog  needed 
replacement  ooUatarai  wMi  Ifae  wriUen 
approval  of  FtaHA:  pteceada  from  the  tale  or ' 
other  diopoaitioa  of  i»Uat«ral  are  applied  in 
accordance  with  thelien  prioriliea  on  which 
the  goarontee  is  baaed,  except  that  proceeds 
from  the  diapoaition  of  coOateral  auch.  aa 
machinery,  eqidpoent,  fiimiture  or  fixtures, 
may  be  used  to  acqoin  property  of  afanilar 
nature  In  value  ap  to  Sl-  without 

written  concurrence  of  PmHA:  the  Borrower 
complies  with  all  laws  and  ordinances 
applicable  lo  the  loan,  the  collateral  and  or 
operating  of  the  farm,  business  or  industry 

6.  Assuring  that  if  personal  or  corporate 
guarantees  are  part  of  the  collateral,  current 
financial  statements  from  such  loan 
guarantors  will  be  obtained  and  copies 
provided  to  FmHA  at  such  time  and 
frequency  as  required  by  the  loan  agreement 
or  Conditional  Commitment  for  Guarantee.  In 
the  case  of  guarantees  secured  by  collateral, 
assuring  the  security  is  property  maintained. 

7.  Obtaining  the  lien  coverage  and  lien 
priorities  specified  by  the  Lender  and  agreed 
to  by  FmHA,  properly  recording  or  filing  lien 
or  notice  instruments  to  obtain  or  maintain 
such  lien  priorities  during  Ihe  existence  of  the 
guarantee  by  FmHA. 

8.  Assuring  that  the  Borrower  obtains 
marketable  title  to  the  collateral. 

9.  Assuring  that  the  Borrower  (any  party 
liable)  is  not  released  from  liability  for  all  or 
any  part  of  the  loan,  except  in  accordance 
with  FmHA  regulations. 

10.  Providing  FmHA  Finance  Office  with 
loan  status  reports  semiannually  as  of  |une  30 
and  December  31  on  Form  FmHA  1980-41, 
"Guaranteed  Loan  Status  Report." 

11.  Obtaining  from  the  Borrower  periodic 
financial  statements  under  the  following 
schedule: 

Lender  is  responsible  for  analyzing  the 
flnancial  statements,  taking  any  servicing 
actions  and  providing  copies  of  statements 
and  record  of  actions  to  the  FmHA  office 
inunediately  responsible  for  the  loan. 

12.  Monitoring  the  use  of  loan  funds  to 
assure  they  will  not  be  used  for  any  purpose 
that  will  contribute  to  excessive  erosion  of 
highly  erodible  land  or  to  the  conversion  of 
wetlands  to  produce  an  agricultural 
commodity  as  further  explained  in  7  CFR  Part 
1940,  Subpart  G.  Exhibit  M. 

D.  If  a  loan  guaranteed  under  7  CFR  Part 
1960,  Subpart  B  is  involved,  the  Lender  shall 
participate  in  any  farm  credit  mediation 
program  of  a  state  in  accordance  with  rules 
of  that  system  and  7  CFR  Part  1960,  Subpart 
B,S  1980.126. 

X. 

Default 

A.  The  Lender  will  notify  FmHA  when  a 
Borrower  is  thirty  (30)  days  (90  days  for 
guaranteed  rural  housing  loan)  past  due  on  a 
payment  or  if  the  Borrower  has  not  met  its 
responsibilities  of  providing  the  required 
financial  statements  to  the  Lender  or  is 
otherwise  in  default  The  Lender  will  notify 


/  Vol  58.  Ng  117  /  Friday.  Jane  17.  189B  /  IVopowd  Rdw 


FmHAofliw 

onF 

Boi 

arraatadby 

andFkiHAk 

taken  by  the 

ofFMrfiAwin 

theColkwi^ 

l.Defi 
to  right!  of 

2.An    ~ 
Lender  to 

3.R( 
payments  on 
Holder(8]). 

4.  IVansfcr 
accordance 
TitleTCFR 

5.  Reoi^ai 

6.  Liquidatioi 

7.  Subseqi 
ILChangefl 

Lender's,  and 
provided,  avch 
proportionally 
unguaranteed 
of  rate  mnai 


■  with  written  concttmaea 
ibNlamaatliailadto 
MtiaatlMtMi: 
r  pitodpal  payBmto  (aabiect 

I  temporary  kian  by  the 
!  aocoiint  current. 
1  of  or  reachadaUng  the 
\  baa  (aubject  to  ti^ta  of  any 

assumptioR  of  the  loan  in 
the  applicable  Subpart  of 

iflaa 

n. 


balance 

together  with  attraed 


lalaBoiiawBi'adafaail         loan  sub«W^  to  dale  of  wpidiaat,  wHhhi  39 

daysaflif  wriWeadaa—dtaffcHAfcaaithe 
rwiBbe        Holdef(s)LlWhiaaaala9iaraBlaawilla«( 
cover  Iha  aale  iaiaveat  ta  Iha  Holder  OB  «ie 
guanalecd  loaafa)  aocning  after  90  day* 
from  *a  data  of  origiRal  deauad  letter  of  the 
Holdeif^  to  the  Lender  laqaeallag  the 
lepaiinaie.  Svch  deaMiid  w8l  include  a  copy 
of  the  wrttlcn  dnaand  aiade  apoB  Aa  Lender. 

Tbe  Hoideif  a)  ar  its  duly  aaAariRd  agent 
Witt  alao  iadade  evidence  of  Ms  r^  to 
require  payment  from  FtnHA.  Saeb  evMenca 
«viU  consist  aff  either  the  offghMb  of  the  Loan 
Note  Gnsaaalea  and  nala  properly  endorsed 
to  FmHA  or  the  original  of  the  Assignment 
Guaianlae  Ayeamant  ptopeily  aasigucJ  to 
FmHA  wHhottt  reeonrse  iachiding  aH  rights, 
title,  aad  hiterest  hi  Aa  loan.  FtaHA  wil  be 
subrogated  to  all  righte  of  Holderfs).  The 
Holdeifs)  wiB  hidade  hi  its  demand  the 
amount  due  indndhtg  anpaid  principel, 
unpaid  interest  (hiciwbig  any  hwn  subsidy) 
to  date  of  deaiand  and  interest  subsequently 
accraiag  from  dale  of  dennnd  to  proposed 
pqrment  date.  IMeas  otheiwise  agreed  to  by 
FmHA,  such  prapooed  payment  wM  not  be 
later  thaa  30  days  from  die  dale  of  Hie 
demand 

The  PaiHA  olRoe  servhig  tte  Borrower  win 
promptly  notify  the  Lender  of  the  Hoiderfs) 
desMnd  fiorpaysMnt  The  Lender  win 
proBiptly  provide  the  FkaHA  office  servicfaig 
the  Dsriewei  adth  flie  infamiation  necessary 
for  FtaiHA's  dstaradnation  of  the  appropriate 
amount  &u  the  Holder(s>.  Any  disGrepmiey 
between  the  anMuat  claimed  by  die  HoMerf  s) 
and  the  tafbnnation  sabmitled  by  die  Lender 
must  be  resolved  before  payment  wiR  be 
approved.  PlaHA  witt  notify  both  parties  who 
must  resolve  the  conffict  before  payment  by 
FmHA  wiH  be  approved.  Sodi  a  conflict  will 
suspend  the  ramung  of  the  30  d^  payment 
requirement.  Upon  receipt  of  dw  appropriate 
information,  the  FtanHA  office  servicing  the 
Borrowrer  wiU  review  the  demand  and  sofantit 
it  to  the  State  Director  for  verification.  After 
reviewing  the  demand,  the  State  Director  wiH 
transmit  the  request  to  the  FkaHA  Finance 
Oflfice  far  issuance  of  the  appropriate  check. 
Upon  issuance,  the  Finance  Office  wilt  notify 
the  office  serving  the  Borrower  «id  State 
Director  and  remit  the  dieckfs)  to  the 
Holderfs). 

E  Lender  consents  to  the  purchase  by 
FmHA  and  agrees  to  furnish  on  request  t^ 
FmHA  a  current  ststement  cettified  by  an 
appropriate  authorised  officer  of  the  Lender 
of  the  unpaid  piiiiUpat  and  interest  then 
owed  by  the  Bonower  en  the  loan  and  the 
amoani  doe  the  Holdet^s).  Lender  agrees  that 
any  purchase  by  PInHA  docs  not  dmnge. 
alter  or  modify  any  of  the  Lender's 
obligations  to  taHA  arising  from  said  loan 
or  guarantee,  aor  does  sacfa  purchase  waive 
any  of  FkaHA's  ri^ls  agaiBst  Lender,  and 
FmHA  wiH  have  the  ri^  to  set-off  sgainst 
Lender  aH  rights  hairing  to  FUHA  from  die 
Holder  agatoat  AnHA's  obiigBtian  to  Lender 
under  the  Loan  Note  Goarantae.  To  die 
extent  raiHA  holds  a  portion  of  a  loon,  loan 
subsidy  udB  not  be  paid  tha  Lender. 

F.  Servicing  fees  aassssad  by  the  Lender  to 
a  HoMsr  aia  ooHeetible  onfy  from  payment 
instalhnento  lacaivad  by  tha  Lemfcr  from  the 
Borrower.  When  ivuIA  tapoKhasss  from  a 
(kidadhigany       Holder,  FmHA  wiM  pay  die  Holder  only  die 


loan  guarantees, 
iinterest  rates  with  FmHA's 

Holderfs)  approval; 

terest  rate  is  adfusted 

tween  the  guaranteed  and 
ion  of  the  loan  and  the  type 
ttiesame. 

B.  The  Lend^  wiH  negotiate  in  good  faith 
in  an  attempt  tpjresuive  any  problem  to 
permit  the  BorMwer  ta  cure  a  defeult  where 
reasonable,  h  me  case  of  Farm  Ownership. 
Soil  and  Wate^.jor  Operating  Loans,  the 
Lender  agrees  jaat  if  HquMation  of  the 
account  beconHs  imminent  the  Lender  win 
consider  the  Psyewm  for  an  Interest  Rate 
Buydown  underBxhibit  C  of  Subpart  B  of  7 
CFR,  Psrt  luBOJ  and  request  a  ue  tot  iiuna  tton 
of  die  Duiiuweili  eligibfllfy  by  FtnHA.  The 
Lender  may  notlhiitiate  foieclosuie  action  on 
the  loan  untH  0D|days  after  a  determination 
has  been  madsl  with  respect  to  the  eiigibilify 
of  die  Borrowejrlto  participate  in  die  faiterest 
Rate  Buydown  jlfra^am. 

C.  The  Lend^  lias  tha  option  to  repurchase 
the  unpaidgamntead  portion  of  the  loen 
from  the  Holdens)  wflhto  30  days  of  written 
demand  by  the*  Holderf  s)  when:  (a)  the 
Borrower  is  in  default  not  less  than  00  days  in 
payment  of  priatipal  or  nilerest  due  on  the 
loan  or  (b)  dia  Under  has  fsfled  to  remit  to 
the  HoldN(s)  itUpro  rata  share  of  any 
payment  misde|qy  tha  DafTowei  or  any  loan 
subsidy  within  19  days  of  ito  receipt  thereof. 
The  repurchase  py  the  Lander  win  be  for  an 
amount  equal  tp|t)ie  unpaid  guaranteed 
portion  of  the  principal  and  accured  interest 
less  the  Lender's  servicing  tee.  The  loan  aote 
guarantee  will  not  cover  the  note  interest  to 
the  Holder  on  t^  guaranteed  Iean(s)  accuring 
after  90  days  frhfes  the  data  of  the  demand 
letter  to  the  Lender  requesting  the 
repurchase.  HoMet(s)  wiU  concurrently  send 
a  copy  of  demand  to  FhiHA  The  Lender  wiU 
accept  an  assi^^aent  without  recourse  from 
the  Holder(s)  uppi  repurchase.  The  Lender  is 
encouraged  to  Mturchasa  the  hian  to  faciliate 
the  accounting  rar  funds,  resolve  the  problem, 
and  to  permit  ttf  borrowar  to  cure  the 
default  where  nasonable.  Tha  Lender  wiO 
notify  die  Hold^Ks)  and  FMiA  of  its 
decision. 

O.  If  Lender  does  not  repurchase  as 
provided  by  paragraph  C  FhiHA  wiU 
purchase  fioni  MMnf^  tha  aapaid  ptiodpal 


amounts  due  the  HoMar.  PhiHA  wiH  not 
reimburse  die  Lendsr  for  aervidng  fees 
assessed  to  a  HoUer  and  not  collected  from 
payments  received  from  the  Borrower.  No 
servicing  fee  shaU  be  charged  FmHA  and  no 
such  fee  is  ooDectfblafroffi  FtaHA 

G.  Lender  may  also  rqiurchaae  die 
guaranteed  portion  of  tha  loan  eonsistent 
with  paragraph  10  of  the  Loan  Note 
Guarantee. 

XL 

Liquidation. 

if  die  Leader  conchaks  {hat  Mquidadon  of 
a  guaranteed  toan  accoant  ia  necessary 
because  of  one  or  amra  defoalto  or  third  party 
actions  diat  die  Bwiuwai  eaanot  or wiR  not 
CUR  or  elimniate  within  a  reasonable  period 
of  time,  a  meeting  will  be  arranged  by  the 
Lender  with  FmHA  When  FhiHA  concurs 
widi  the  Lender's  conchnton  or  at  any  thne 
concludes  mdependeirtly  that  liquidation  is 
necessary,  it  wiB  nofify  die  Lender  end  the 
matter  will  be  handled  as  foHows: 

The  Lender  will  liquidate  tlie  loan  unless 
FmHA.  at  its  option,  decides  to  carry  out 
liquidation. 

When  the  decision  to  liquidate  is  made,  the 
Lender  mey  proceed  to  purchase  from 
Holderf  s)  the  guaranteed  portion  of  the  loan. 
The  Holder(8)  will  be  paid  according  to  the 
provisions  fai  the  Loan  Note  Guarantee  or  die 
Assignment  Guarantee  Agreement. 

If  die  Lender  does  not  purchase  the 
guaranteed  portran  of  dre  loan,  FmHA  wiD  be 
notified  imaiedtatefy  in  writing.  FmHA  will 
then  purchase  the  guaranteed  portion  of  the 
loan  from  die  HoMerfs).  If  RnHA  holds  any 
of  the  guaranteed  portion,  FmHA  will  be  paid 
first  its  pro  rata  share  of  the  proceeds  from 
liquidation  of  the  collateral. 

A.  Lender's  pntposed  method  of 
liquidation.  Within  30  days  after  the  decision 
to  liquidate,  the  Lender  wifl  advise  FmHA  in 
writing  of  its  proposed  detailed  method  of 
liquidation  called  a  liquidation  plan  and  will 
provide  FteiHA  with: 

1.  Such  proof  as  FmHA  requires  to 
establish  die  Lender's  ownership  of  the 
guaranteed  loan  promissory  note(s)  and 
related  security  instruments. 

2.  Information  lists  concerning  the 
Borrower's  asseto  mdnding  real  and  personal 
property,  fixtures,  claims,  contracts, 
inventory  (including  perishables),  accounts 
receivable,  personal  and  corporate 
guarantees,  and  other  existing  and  contingent 
assets,  advice  as  to  wheHier  or  not  each  item 
is  serving  as  coHaterai  for  the  guaranteed 
loan.  ':' 

3.  A  proposed  method  of  making  the 
maximum  collection  possible  on  the 
indebtedness. 

4.  If  the  outstanding  principal  B&I  loan 
balance  including  accrued  interest  is  less 
than  SZOftOOO,  the  Lender  wiH  obtain  an 
estimate  of  the  market  and  potential 
liqukfated  vahie  of  die  collateral.  On  BftI  loan 
balances  hi  excess  of  Saxuno,  snd  all  other 
loans  regardless  of  die  outotanding  principal 
balance,  the  Lender  wiH  obtain  an 
independent  appraisal  report  on  aH  coflateral 
securing  dm  kiaii.  which  will  reflect  the 
current  market  valae  and  potential 
liquidation  value.  The  appraisal  report  is  for 
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the  purpose  of  peraiitting  the  Lender  and 
FhiHA  to  detennine  the  appropriate 
liquidation  actions.  Any  independent 
appraiser's  fee  will  be  shared  equally  by 
FmHA  and  the  Lender. 

B.  FmHA  's'reponse  to  Lender's  liquidation 
plan.  FmHA  will  inform  the  Lender  in  writing 
whether  it  concurs  in  the  Lender's  liquidation 
plan  within  30  days  after  receipt  of  such 
notification  from  the  Lender.  If  FmHA  needs 
additional  time  to  respohnd  to  the  liquidation 
plan,  it  will  advise  the  Lender  of  a  definite 
time  for  such  response.  Should  FmliA  and 
the  Lender  not  agree  on  the  Lender's 
liquidation  plan,  negotiations  will  take  place 
between  FmHA  and  the  Lender  to  resolve  the 
disagreement.  The  Lender  will  ordinarily 
conduct  the  liquidation:  however,  should 
FmHA  opt  to  conduct  the  liquidation,  FmHA 
will  proceed  as  follows:  ' 

1.  The  Lender  will  transfer  to  FmHA  all 
rights  and  interests  necessary  to  allow  FmHA 
to  liquidate  the  loan.  In  this  event,  the  Lender 
will  not  be  paid  for  any  loss  until  after  the 
collateral  is  liquidated  and  the  final  loss  is 
determined  by  FmHA. 

2.  FmHA  will  attempt  to  obtain  the! 
maximum  amount  of  proceeds  from  I 
liquidation. 

3.  Options  available  to  FmHA  include  any 
one  or  combination  of  the  usual  commercial 
methods  of  hquidation. 

C.  Acceleration.  The  Lender  or  FmHA,  if  it 
liquidates,  will  proceed  as  expeditiously  as 
possible  when  acceleration  of  the 
indebtedness  is  necessary  including  giving 
any  notices  and  taking  any  other  legal 
actions  required  by  the  security  instruments. 
A  copy  of  the  acceleration  notice  or  other 
acceleration  document  will  be  sent  to  FmHA 
or  the  Lender,  as  the  case  may  be. 

D.  Liquidation:  Accounting  and  Reports. 
When  the  Lender  conducts  the  liquidation,  it 
will  account  for  funds  during  the  period  of 
liquidation  and  will  provide  FmHA  with 
periodic  reports  on  the  progress  of 
liquidation,  disposition  of  collateral,  resulting 
costs  and  additional  procedures  necessary 
for  successful  completion  of  liquidation.  "The 
Lender  will  transmit  to  FmHA  any  payments 
received  from  the  Borrower  and/ or  pro  rata 
share  of  liquidation  or  other  proceeds,  etc.. 
when  FmHA  is  the  holder  of  a  portion  of  the 
guaranteed  loan  using  Form  FmHA  198D-43, 
"Lender's  Guaranteed  Loan  Payment  to 
FmHA."  When  FmHA  liquidates,  the  Lender 
will  be  provided  with  similar  reports  on 
request 

E.  Determination  of  Loss  and  Payment.  In 
all  liquidation  cases,  final  settlement  will  be 
made  with  the  Lender  after  the  collateral  is 
liquidated.  FmHA  will  have  the  right  to 
recover  losses  paid  under  the  guarantee  from 
any  party  liable. 

1.  Form  FmHA  449-30.  "Loan  Note 
Guarantee  Report  of  Loss,"  will  be  used  for 
calculations  of  all  estimated  and  final  loss 
determinations.  Estimated  loss  payments 
may  be  approved  by  FmHA  after  the  Lender 
has  submitted  a  liquidation  plan  approved  by 
FmHA.  Payment  will  be  made  in  accordance 
with  applicable  FmHA  regulations. 

2.  When  the  Lender  is  conducting  the 
liquidation,  and  owns  any  of  the  guaranteed 
portion  of  the  loan,  it  may  request  a  tentative 
loss  estimate  by  submitting  to  FmHA  an 


estimate  of  the  loss  that  will  occur  in 
connection  With  liquidation  of  the  loan. 
FmHA  will  agfee  to  pay  an  estimated  toss 
settlement  to  the  Lender  provided  the  Lender 
applies  such  amount  due  to  the  outstanding 
principal  balance  owed  on  the  guaranteed 
debt.  Such  estimate  will  be  prepared  and 
submitted  .by  the  Lender  on  Form  FmHA  449- 
3a  using  the  basic  formula  as  provided  on  the 
report  except  that  the  appraisal  value  will  be 
used  in  lieu  of  the  amount  received  from  the 
sale  of  collateral. 

After  the  Report  of  Loss  estimate  has  been 
approved  by  FmHA,  and  within  30  days 
thereafter,  FmHA  will  send  the  original 
Report  of  Loss  estimate  to  FmHA  Finance 
OHice  for  issuance  of  a  Treasury  check  in 
payment  of  the  estimated  amount  due  the 
Lender. 

After  liquidation  has  been  completed,  a 
final  loss  report  will  be  submitted  on  Form 
FmHA  44»-«)  by  the  Lender  to  FmHA. 

3.  After  the  Lender  has  completed 
liquidation,  FmHA  upon  receipt  of  the  final 
accounting  and  report  of  loss,  may  audit  and 
will  determine  the  actual  loss.  If  FmHA  has 
any  questions  regarding  the  amounts  set  forth 
in  the  final  Report  of  Loss,  it  will  investigate 
the  matter.  The  Lender  will  make  its  records 
available  to  and  otherwise  assist  FmHA  in 
making  the  investigation.  If  FmHA  Rnds  any 
discrepancies,  it  will  contact  the  Lender  and 
arrange  for  the  necessary  corrections  to  be 
made  as  soon  as  possible.  When  FmHA  finds 
the  final  Report  of  Loss  to  be  proper  in  all 
respects,  it  will  be  tentatively  approved  in  the 
space  provided  on  the  form  for  that  purpose. 

4.  When  the  Lender  has  conducted 
liquidation  and  alter  the  final  Report  of  Loss 
has  been  tentatively  approved: 

a.  If  the  loss  is  greater  than  the  estimated 
loss  payment,  FmHA  will  send  the  original  of 
the  final  Report  of  Loss  to  the  Finance  Office 
for  issuance  of  a  Treasury  check  in  payment 
of  the  additional  amount  owed  by  FtaHA  to 
the  Lender. 

b.  If  the  loss  is  less  than  the  estimated  loss, 
the  Lender  will  reimburse  FmHA  for  the 
overpayment  plus  interest  at  the  note  rate 
from  date  of  payment. 

5.  If  FmHA  has  conducted  liquidation,  it 
will  provide  an  accounting  and  Report  of 
Loss  to  the  Lender  and  will  pay  the  Lender  in 
accordance  with  the  Loan  Note  Guarantee. 

6.  In  those  instances  where  the  Lender  has 
made  authorized.protective  advances,  it  may 
claim  recovery  for  the  guaranteed  portion  of 
any  loss  of  monies  advanced  as  protective 
advances  and  interest  resulting  from  such 
protective  advances  as  provided  above,  and 
such  payment  will  be  made  by  FmHA  when 
the  final  Report  of  Loss  is  approved. 

F.  Maximum  amount  of  interest  loss 
payment.  Notwithstanding  any  other 
provisions  of  this  agreement,  the  amount 
payable  by  FmHA  to  the  Lender  cannot 
exceed  the  limits  set  forth  in  the  Loan  Note 
Guarantee.  If  FmHA  conducts  the  liquidation, 
loss  occasioned  by  aconiing  interest 
(including  any  loan  subsidy)  will  be  covered 
by  the  guarantee  only  to  the  date  FmHA 
accepts  this  responsibility.  Loss  occasioned 
by  accruing  interest  (including  subsidy)  will 
be  covered  to  the  extent  of  the  guarantee  to 
the  date  of  final  settlement  when  the 
liquidation  is  conducted  by  the  Lender 


provided  it  proceeds  expeditionaly  with  the 
liquidation  plan  approved  by  FtaHA.  The 
balance  of  accrued  inteieat  (including  any 
loan  subsidy)  payable  to  the  Lender,  if  any, 
will  be  calatlated  on  the  final  Report  of  Loss 
form. 

G.  Application  of  FmHA  Iosm  payment  "The 
estimated  loss  payment  shall  be  applied  as  of 
the  date  ofauch  payment  The  total  amount 
of  the  loss  payment  remitted  by  FtoiHA  will 
be  applied  by  the  Lender  on  the  guaranteed 
portion  of  the  loan  debt  However,  such 
appUcation  does  not  release  tbe  Borroww 
fit>m  liability.  At  time  of  final  loss  settlement 
the  Lender  «vill  notify  the  Borrower  that  the 
loss  payment  has  been  so  applied.  In  all 
cases  a  final  Form  FtaiHA  400-30  prepared 
and  submitted  by  the  Lender  must  be 
processed  by  FinHA  iaorder  to  close  out  the 
files  at  the  FmHA  Finance  Office. 

H.  Income  from  collpteral.  Any  net  rental 
or  other  income  that  has  been  received  by  the 
Lender  from  the  collateral  will  be  applied  on 
the  guaranteed  loan  debt 

I.  Liquidation  coats.  Certain  reasonable 
liquidation  tests  will  be  allowed  during  the 
liquidation  process.  These  liquidation  costs 
will  be  submitted  as  a  part  ot  the  liquidation 
plan.  Such  costs  will  be  deducted  from  gross 
proceeds  from  the  disposition  of  collateral 
unless  the  costs  have  been  previously 
determined  by  the  Lander  (with  FAHA 
written  concurrence)  to  be  protective 
advances.  If  changed  drcumslances  after 
submission  of  the  liquidation  plan  require  a 
revision  of  liquidation  costs,  the  Lender  will 
procure  FmHA's  written  concurrence  prior  to 
proceeding  with  the  proposed  changes.  No  in- 
house  expenses  of  the  Lender  will  be 
allowed.  In-house  expenses  include,  but  are 
not  limited  to,  employees'  salaries,  staff 
lawyers,  travel  and  overhead. 

).  Foreclosure.  The  parties  owning  tbe 
guaranteed  portion  and  unguaranteed 
portions  of  the  loan  %nll  join  to  iiutitute 
foreclosure  action  or.  in  lieu  of  foreclosure,  to 
take  a  deed  of  conveyance  to  such  parties.. 
When  the  conveyance  is  received  and 
liquidated,  net  proceed^  will  be  applied  to  the 
guaranteed  loan  debt 

K.  Payment.  Such  loss  will  be  paid  by 
FmHA  within  80  days  after  the  review  of  the 
accounting  of  the  collateral. 

xn. 

Protective  Advances. 

Protective  advances  must  constitute  an 
indebtedness  of  the  Borrower  to  the  Lender 
and  be  secured  by  the  security  instnmient(s). 
FmHA  written  authorization  is  required  on  all 
protective  advances  in  excess  of  $500. 
Protective  advances  include,  but  are  not 
limited  to,  advances  made  for  taxes,  annual 
assessments,  ground  rent  hazard  or  flood 
insurance  premiuins  affecting  the  collateral, 
and  other  expenses  necessary  to  preserve  or 
protect  the  security.  Attorney  fees  are  not  a 
protective  advance. 

xin. 

Additional  Loans  or  Advances. 

The  Lender  will  not  make  additional 
expenditures  or  new  loans  without  fiat 
obtaining  the  written  approval  of  FteHA  even 
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penditiBet  or  loatot  wHI  not  be 


Future  Reco\ 

After  a  loajvhas  been  liquidated  and  a  final 
Ion  hat  beeil  ^>aid  by  FnHA.  any  fptiire 


ly  be  reoovered  by  the  Lender, 
~  between  FntflA  and  the 
wUI  be  paid  such  amount 

to  the  percentage  it 
dw  ban  and  the  Lender  will 
Its  in  propoitioa  to  the 
unguaranteed  portion  of  the 


fund*  which  I 
will  be; 
Lender, 
recovered  tn  I 
guaranteed 
retain  such  I 
percenlateqfj 

XV.        -     I] 

Transfer  andjfissamption  Cases. 

Refer  to  th«  applicaUe  Subpart  of  Title  7  of 
CFRPartUM)| 

If  a  loaa  ahp  iM  occur  upon  conaununation 
of  a  complete  iransfer  and  aacumptkm  for 


lesrdianthel 

guarantaesH 

liability,  the  1 

portion,  fflay^ 

onPOTtaF 

Guarantiiel 

rataahtaei 

completing  1 

thedebt^ 

aaNet( 

piotecMve( 

theiaoai 

transfer  and  I 

the' 

FtaiHA' 

Other  Re^ 

This  i 
requiimneQi 
Title  7CFIt 
amendment* 
inconsistent 
parties  may 
regulations 
agreement. 

xvn. 

Execution 

Ifthis 
executian 


upon  FnHA 
contract, 
a  contract 

XVDL 

Notices. 

AUnotic 
throughl 

(State)  wltl 
this  instrume 


amount  of  the  debt  aild  the 
(indudiag  penonal 
released  bompefwmal 

■,  if  it  holds  Ae  guaranteed 
an  estinuited  Report  of  Loss 
44»-3a  "Loan  Note 

of  L0as,7  to  recover  its  pro 
actual  lose  at  Aat  time.  In 
FInHA  MB-W  the  amount  of 
wifi  be  antered'ooline  2t 
(Recover}^  Approved 
and  aoorued  interest 
the  arraqgMient  of  - 
.  tion,  if  not  assumed  by 
I  will  be  entered  on  Form 
line  13  and  14. 


nts. 

nt  is  subject  to  all  tiie  . 
I  the  appUcable  iSul^Mul  of 
I  liWX  and  any  future 
r  dieie  regulations  not 

ith  this  agreement  Interested 
I  to  abide  by  lutnie  FtaiHA 

t  inconsistent  with  ttis 


iments. 

it  is  executed  prior  to  the 
Loan  Note  Guarantee,  this 
not  impose  any  obligation 

th  respect  to  execution  of  such 
in  BO  way  warrants  that  such 

been  or  will  be  executed. 


nd  actions  will  be  initiated 

.for 

■iling  address  at  the  date  of 


Dated  I 


IflL 


ATTESTl.    U. — (SEAU 
LENDER: 

By  

Title  

UNITED  STATES  OF  AMERICA 
Farmers  Home  Administration 


m  Sab^Mtt  A.  Appendix  E--Fonn 
FhiHA  1960-38  it  revised  to  read  as 
follows: 

Position  2  . 

Appendix  & 

FORMAPPROVED 
OMB  NO.  05^-0078 
USDA-FmHA 
Fonn  FmHA  UtO-aS 
(Rev.S-88) 

LENDBTS  AGREEMENT  (Una  of  Credit)* 
Applicable    7    CFR    Part    1980.    Subpart 

_^ — __ (Lender)  of 

.  has  established  a  line 
.  (Borrower) 


of  credit  to 

for  the  fiscal  period  ending 
.19- 


_  for  the 

iAthe    . 

.  as  evidenced 


By  - 
Title 


■+t 


purpose  of  ^ . 

maximum  sum  of  S- 

by  a  "Une  of  Credit  Agreemenf  dated 

,Vi 

The  United  States  of  Ameria,  acting 
through  Farmers  Home  AdminlstosAion  -  -  - 
(PteHA)  has  entered  into  a  "Contract  of 
Guarantee  (Line  of  Ctedit)"  (fatm  FmHA 
198&-27)  or  has  iwued  a  "Ceoditkifial 
Commitment  for  Contract  of  Guarantee  (Line 
of  CradM)"  O'dnn  FtaiHA  19ll>-18)  10  enter 
into  a  Cootnct  of  Guarantee  «*itfa  tin  Lender 
applicable  to  sucfc  line  of  credit  to  participate 
tn  a  percentage  of  any  loss  on  the  loan  ' 

advances  not  to  exceed  — :  %  of  the 

amount  ortbe  principal  and  any  accrued 
interest  The  terms  (rf  Ae  Contract  of 
Guamntee  are  oontroUing.  As  a  condition  for 
obtaining  a  guarantee  of  the  line  of  credit 
advances  the  Lender  enters  into  this 
agreement 

THE  PARTIES  AGREE: 


Thii  maximum  less  covered  under  the 
Cmitract  of  Guarantee  will  not  exceed  ^  '  '  -. 

:_  percent  of  the  principal  and  ^  ■>  >  ^ 

accrued  intereat  owed  on  any  Operating 
Loan.  Emergency  Uvestedc  Loan  or  Economic 
Emergency  Loan  advances  made  withta  the 
line  of  credit  ceiling  and  the  terms  and 
conditions  ot  the  Contract  of  Guarantee. 

n. 

FiUI  Fbith  and  Credit 

The  Contract  of  Guaranteie  constitutes  an 
obligation  supported  by  the  fall  faith  and 
credit  of  die  United  States  and  is 
incontestable  except  for  fraud  or 
misrepresentation  of  which  the  Lender  has 
actual  knowledge  at  the  time  it  became  such 
Lender  or  which  Lender  participates  in  or 
condones.  Any  line  of  credit  agreement  which 
provides  for  the  payment  of  interest  on 
interest  shall  not  be  guaranteed.  Any 
Conbvct  of  Guarantee  attached  to  Or  relating 
to  the  line  of  credit  agreement  which 
provides  for  the  payment  of  interest  on 
interest  is  void.  The  Contract  of  Guarantee 
will  be  unenforceable  by  tiie  Lender  to  the 

*Thii  fonn  ia  ined  l>y  lemien  to  meet  certain 
condiliansprKedeat  toiMomeeofaConlMct  of    - 
Guarantee  in  Operating  lioan  Line  of  OediU 
Emergency  UvMlock  Loan,  or  Economic  Emergency 
!«an  caMt-Tliia  report  contain*  infoimation  tnal  U 
required  io  provide  future  reports  and  information 
whidi  fflual  oe  ureed  iu  by  ilic  lender  in  order  to 
obtain  tlie  l>enefil  of  an  FmHA  loan  guarantee.  This 
statement  is  fumistied  pursuant  to  PJ.  96-611 


extent  any  lossis  occasioned  by  violation  of 
usury  laws,  negligent  servicing,  or  faihii«  to 
obtain  the  required  security  regardless  of  the 
time  at  whid)  FtnHA  acquires  knowledge  of 
the  foregoing.  Any  losses  will  be 
unenforceable  to  the  extent  that  loan  funds 
are  used  for  purposes  odter  than  theme 
specifically  approved  by  FmHA  in  iu 
Conditional  Commitment  for  Contract  of 
Guarantee  Line  of  Credit  Nei^^snt  servicing 
is  defined  as  the  Iriluta  to  perfMn  Aose 
services  which  a  reasonably  pradent  Lender 
would  perform  in  servicing  its  own  portfolio 
of  loans  that  are  not  guaranteed.  Hw  terra 
includes  not  only:  the  concept  of  sfailure  to 
act  but  also,  not  acting  in  a  timely  manner  or 
acting Jn  a  manner  ooBttary  to  thamanqer  in 
which  a  reasonably  prudent  Lender  would 
act  up  to  die  time  of  loan.maturity  or  until  a 
Hnal  loss  is  paid. 

Lender's  SaJeof-Gwininteedtkie  (^Credit 
by  PaiticipoUon.  -.    '       -     ■ 

A.  The  Ltoder  may  obtain  partidpation  bi 
its  line  of  credit  under  its  nonnal  operating 
procedures.  The  Lender  is  requi^  toitold  in 
its  own  portfolio  or  retain  a  minimum  of  10 
percent  of  the  total  guaranteed  line  of  credit 
amoimt  The  amoimt  required  to  be  retained    ' 
must  be  of  the  unguaranteed  portion  of  the 
line  of  credit  and  cannot  be  participated  to 
another  Lender.  The  Lender  may  obtain 
partidpation  of  only  the  unguaranteed 
portion  of  its  line  of  credit  in  excess  of  the  10 
percent  niinifflum  under  its  normal  operations 
procedures.  Partidpation  means  a  sale  of  an 
interest  iii  die  line  of  credit  in  which  the 
Lender  retains  the  line  of  credit  agreement 
(and  note,  if  one  exists),  collateral  securing 
the  line  of  credit  and  all  responsibility  for 
servicing  and  liquidation  of  dw  line  of  credit. 
Participation  with  a  lender  by  any  entity  does 
not  make  that  entity  a  lender. 

E  The  Lend^  may  retail  or  sell  any. 
amount  of  the  unguaranteed  portion(8  j  of  the 
line(s)  of  credit  as  provided  in  this  section 
only  through  partidpation.  However,  the 
Lender  cannot  partidpate  any  amount  of  the 
line(s)  of  credit  to  die  applicant  or  Borronver 
or  members  of  their  immediate  famUies,  their 
officers,  directors,  stockholders,  or  owners,  or 
any  parent  subsidiary  or  affiliate.  If  the 
Lender  desires  to  sell  all  or  part  of  the 
guaranteed  portion  of  the  line  of  credit 
through  p«irticipation  at  or  subsequent  to 
execution  of  the  line  of  credit  agreement, 
such  line  of  credit  must  hot  be  in  default  as 
set  forth  in  the  terras  of  the  line  of  credit 
agreenient(s)  (and  note(s),  if  any  exist).  The 
Lender  will  retain  the  responsibility  for 
servicing  and  liquidation  of  the  line  of  credit. 
Participation  with  a  lender  by  any  entity  does 
not  make  the  entity  a  holder. 

IV, 

The  Lender  agrees  funds  advanced  under 
the  line  of  credit  will  be  used  for  the  purposes 
audiorized  in  either  Subpart  &  C  or  F  of  Title 
7  CFR.  Part  1980  as  applicable  in  accordance 
with  the  terms  of  Form  FmHA  1980-15. 

V. 

The  Lender  certifies  that  none  of  its 
officera  or  directors,  stoclcholders,  or  other 
owners  (except  stockholders  in  Federal  Land 
Bank  and  Production  Credit  Associations 
with  noraial  slockshare  requirements  for 
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in. 


Ibe  IxariwcartifiM 


participaliao)  hrnt  a  i 
interesi  in  Ifai  r 
that  neilhw  the  I 
diNctaok  •ladiiokian  wolhar  owoacs  has  a 
■ubstantial  finanpial  lataiast  ia  tha  Laardar.  If 
the  Bonowar  ia  a  jaeiabar  gf  the  board  at 
directors  of  a  Federal  i-anfl  Banfc  or 
Production  Credit  Assnriatinn.  theXender 
certifies  that  an  PCS  institution  on  the  next 
highest  level  will  independently  process  the 
loan  request  and  will  act  as  ^e  Lender's 
agent  in  servicing  the  account. 

VL  j 

The  Lender  certffies  that  It  has  no 
knowledge  of  any  material  adverse  change, 
financial  or  otherwise,  in  the  Borrower,  the 
Borrower's  business  or  any  parent, 
subsidiaries.  or-affiHates  since  it  requested  a 
Contract  of  Gaaraatee. 

vn.  I 

Lender  certifies  that  the  Line  of  Credit 
Agreement  and/or  loan  instruments  - 
concurred  in  by  FmHA  has  been  or  wiU  be 
signed  with  the  Borrower. 

VIIL  I 

If  an  Operating  Loan  linetif  credit  is 
guaranteed  under  Sirtipart  B  of  7  CFR.  Part 
1980,  Lender  oerfifies  it  has  paid  the  required 
gtiarantee  fee. 

IX. 

Servicing. 

A.  The  Lender  witfl  service  Ifae  entire  tine  of 
credit  and  will  remain  mortgagee  and/or 
secured  party  df  ivoard-The  entice  tine  of 
credit  «viU  be  secored^y  Ihe  same  security 
with  equal  Ken  priority  ofihe  guaranteed  and 
unguaranteod  puifiuiis  of  the  fine  of  credit. 
The  'Uiignarantees  'VOt  tion  tn  a  line  tif  credit 
will  not bt  iiiiUfcil  inii  giwa  any  prefeienoe 
orpriority  o  vei  4k  guai  antee4  portion  of 'the 
line  ef  vredit. 

B.  It  is  the  Lendefs  respanahiBtyto  aee 
that  all  ooastracfisn  isys^ariyiftanneA 
before  aByasurk  'praoeafc  that  SHy  required 
pemsts,  iBBaBeswr^uthoriaatiaaa  are 
obtainod  Ami  4he  ai 
a^maes:  Aat  dhe 
coaliacts 

oonstructiaBiiareasade  and^hadfMiiA's 
concunesne  an Ae  eaerall  4  mhiiiiiiiiil 
schedule  ja  ohtaiBed. 

C.  LeiMhr's  aenaoiag  ravanaihiiitiaB 
include,  but  ase  ael  lianiedto: 

1.  Obtaining  iMii^^liariiM  asMhtiie 
covenants  -and  ipseiaaioaa  >ia  Ab  Jine  af  oedit 
agreement  ifand  aate,  af  ot  ■■IsJ,  «eouiaty 
instruments.  aaddiiyamvfeaaMai 
agreements.  LNoBa«f4hc  afaraaad 
instruments  wiill  heaJtaiui  asHbuai  JSmHA'S 
prior  written  conofcnoc  Jimi^ndmr  iiit 
service  the  line  of  credit  sa  a  imasni»hlr 
prudent  manner. 

2.  Receiving  all  payments  on  principal  and 
interest  ea  the  Jine  of -csedit  aduaaoes  as  they 
faU  due.  The  liM  af  <asedit  nayde 
reamortiKed«rTflne«ad  4mly  wUh  iFmHA's 
written  oonQuaenoe. 

3.  Inspecti^i  'the  cnUatuiiai  lus  oftesiaB 
necessary  to  properly  service  the  line  of 
credit. 

4.  Assufing  ithat  jda^a  ate 
maintatnecL 

•  I 


obtal— diid  iiaiBliiial'Mllh  aikaapaysible 
clauaain-fBHar-flf  aha  Lsader  as  the 
mortgagee  or  secured  pai^. 

5.  Assuring  that  taxes,  assessment  or 
ground  rents  against  or  affecting  coHafTeral 
are  paid;  the  line  of  credit  and  coUalecal  ate 
protected  in  foreclosure,  bankruptcy, 
receivership,  insolvency,  cnnrteihnation.  or 
other  litigation:  insurance  loss  payments: 
condemnation  awards,  or  similar  proceeds 
are  applied  on  debts  in  accordance  with  lien 
priorities  on  which  the  guarantee  waslnised. 
or  Is  setuuMing  or  othawwian  .actaisiBg 
needed. replacement  collatesal  with  the 
written  approval  of  FmHA:  proceeds  from  the 
sale  or  other  diq>osition  of  collateral  are 
applied  in  accordance  with  the  lien  priorities 
on  wiiich  the  guarantee  islwsed.  excapt  tbat 
proceeds  from  the  disposition  of  ooOaleral 
such  asinachinery,  equipment  furniture  or 
fixtures,  May  1m  used  to  acquire  prqperty  of 

similar  nature  in  value  up  ta  t 

without  written  ^oncurrenoa  af  FatHA:  the 
Borrower  complies  with  all  lavaa-and 
ordinances  applicable  to  the  Jine  of  oradit  the 
collatesal  and/or  <yarati«n  of  the  faianar 
ranch. 

6.  Aasuring  4hat  if  personal  or  corposate 
guarantees  ate  yatt'ofitheooUateraL  oassant 
fiaanoial  atatemanla  Irom  auch  guarantors 
will  be  sbtainod  aabich  aae  aot  OMar  Wtlays 
oU  in  :the  caae  af  |>wraanal  gaai— leas  nrtMrer 
SOdayaotd  in  theitbecaaaaf-onipaiMe 
guaranteaa.  iailfae  caaa  af  ^uaraaleea  aaca.  3d 
by  <aaIlateraL  assuring  aha  security  m  iprnparly 
maintaiaed. 

7.  Obtaiaiog'tfaefiaaaaaHa^eBnd  line 
psiorilies  apeciiad  Ay  ^bI— dq  »nd  apaed 
to  by  FmHA,  prapmly  reoavdingar  filing  lian 
or  notice  iaatmBBenls  teubtaiii  or  jnadatein 
such  lien  priorities  during  the  existence  <af  Ifae 
guarantee  by  FmHA. 

8.  Assuring  that  the  borrower  obtains 
marketable  title  to  the  collateral. 

9.  Aaaaringiltarit'liB  BaaMaar  (any  ^slir 
liable)  iaaal  mlansad  Iraa  iMbiUly  ior  all  ar 
any  pattof  tha  Jaae  of  cniit.«mapt  in 

«aAavidiagAsJMfyBBaae<(Mine-snth 
loaaat 
31  on  Fa 
Loan! 

11.  Obtaining  from  the  Borrower  periodic 
financial  statements  under  the  following 
schedule: 

Lander  is  ae^poBaihle  far  i  alyiiag  -the 
fmanoial  stalaraanla,  <ahi^ai^  aarwioing 
actions  needed,  aaJpiuoidi^'oapiaa  af 
statements  andJBoaad«f  aeiiBnaloite 
Couaty  Si^anriaar. 

C  liJasiitnsiag  la—  6iwds  ta  aaause  4hey 
will  nattetMaadlvMiyyuvoaa  that  will 

er6diblefaBd«rlalha<ooB«anian  af 
wetlands'tofradaaeaa  ^gwiultaral 
caaMMHliL  RalWBAa  ds«awiUibe 
considered  flq|li(aBl  aaraaciaB  and  .anir  iloas 
attributed  tumAvmifttffti  iMr<iiriwg  wiHaot 
be  paidihy  AoWLaavKplaiaadiiar  CFBItart 
194a  AuhpaslG,  biafait  M. 

D.  If  an  Operating  Loan  Line  of  Credit  is 
invofcaad.  itha  iaaal^flhirfl  jartiuipli  dn  «iy 
fann  CFewt  WQMrBonpco^am^n3  tftatem 
anmrrtaiKe  artfli  Ihe  jflaa  ■tf  ihai  syatam  and 
7CFt  Baat.inBi.«Tiihpsrt  ■.  |  AMfttZS. 


Defaults. 

A,  The  Lender  will  notify  FmHA  when  ■  ^ 
Borrower  is  thirty  (30)  days  paat'due  on  a 
paymrntansHi  rniWialyhr'haiwg'iHiictwwft 
current  wMiin«i]ilrfH|  daya.«riif  Ike 
BawiMwrhaa  net.<MtiilBi|iwa|M— iWities  of 
providii^  lhn  mqalrad  Jnaf  iai  BtaliiMwKi  to 
the  Landerarisatfaaaaiaa  ia^efadlLTha 
Leader  avillaatiVlPBMA>af<lhB«tatustrfa 
Bonowa^i^faalt  on  Rasa  iWdA  asSO-M, 
-Guai— Head  Loaa  Basi  uiiwr  BaisMh  Statua". 
AmaetingiMllheanaagadbir  Ae  Lender 
with  the  Borrower  and  FmHA  to  resolve  the 
problem.  Actions  taken  by  the  Lender  with 
concurrence  of  FmHA  may  include  but  are 
not  limited  to  any  ourofKve  aotienstiontained 
in  eitberSubpaH  B.  t)  «r  F. as  applicable.  «r 
liquidation. 

A  Tha  leader  win  ««|olialB  in  faad  faith 
in  an  attasspt'toaeaalwe  any  pwibtoBi  and  ta 
panntt4he  Bairearar  toan«  Afaadt^wfaeie 
reasonable.  Hh  Laadsr  a^aaa  Jhat  if 
liquidatianaf  Ihe  ansouat  bar  anas  Mnminent. 
fce'Laadaraaill  nnasiihirtha  Josrower  af  an 
Operating  iaaa  LiBeafOariitivaBiinteeeat 
Rate  Buydeamnadar'EtyUlIDitfauljpartB 
of  7  CFR.  «Bzt  MMO,  and  jequaata 
detamaaaliaii  of  ithe  PuiaeaT^s  eligibility  % 
RmHA.  XheilandaraMyaatinMale 
foreclaaure  aotioB  «a  Aa  Jiae  of 'Oadit  until 
60  days-aftera  detenunalian  has  haen  made 
With  saapaot  to  the  digiUlMy  nf  the  Borrower 
to  parteipale  in  the  iifleraat  Itate  Buydvwa 
Progsaai. 

XL 

Liquidation. 

If  the  Lender  concludes  that  liquidation  of 
a  guaranteed  line  of  credit  account  is 
necessary 'because  ofom  ormore  defatlhs  or 
third  party  'acttions  Ihat  the  fiorrower  cannot 
or  will  not  core  or  riiminate  wHbin  a 
reasonable  period  xff  time,  a  meeting  -will  lie 
arranged  vy  tfaeLendarivnh  PnnlA.  Trhen 
FmHA  concurs  with  the  lendei'a  t»nduston 
or  at  any  lime  'conchtdes  independently  (hat 
liquidation  is  necessary,  it  will  notify 'flie 
Lender  and  the  matter  will  be  handled  as 
follows: 

The  Lender  will  liquidate  the  loan  uifless 
FmNA.  ait  its  aplion.  4laoides  la  «aiT]r  oat 
liquidatiaa. 

A.  Cenabr'lf  piMpasurf  mOtioditf 
MfmdoHmH.  IWithin  304hqn  aflarlfae  dedsien 
ta  liquidate  is  anade,  *m  Lanier  artU  adviae 
FmHA«f  its  pfopQsad  mathod  af  iBquidsiion 
and  mil  provide  FmHA  with: 

1.  Such  proof  as  FmHA  requires  to 
establish  the  Lender's  ownership  of  the 
guaraataad  Hot  rfasadit  agwBBMBHit  and 
related  security  instruments. 


Borrower's  assets  including  real  aadpaiaonal 
property,  fixtures,  claims,  contracts, 
iineiituiy  (imjludhigpeiisliables),i 
receivable,  personri  aad  corporate 
guarantees,  and  other  existing  and  i 
assets,  advice  as  to  «shciiMrwaetaadhlteni 
is  serving  as  collateral  for  the  guarantaadhae 
of  credits. 

3.  A  proposed  method  making  Hie 
maximum  collection  possible  on  the 
indebtedness. 
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4.  Lende  r  iwUl  obtain  an  independent 
appraiaal  i  ^r<  on  all  collateral  securing  the 
loan,  whicfilwill  reflect  the  current  maHcet 
value  and  ODtentiai  liquidation  value.  The 
appraisal  Mxni  is  for  the  purpose  of 
permitting  luie  Lender  and  FmHA  to 
determine  ue  appropriate  liquidation  actions. 
Any  indepehdent  appraiser's  fee  will  be 
shared  equally  by  FmHA  and  the  Lender. 


of 


B.ARi 
proposal. 
whether  it 
method 
receipt  ( 
FmHA 
the  liquii 
ofadefini' 
FmHAai 
Lender's 
will  take 


response  to  Lender's  liquidation 
will  inform  the  Lender 
in  the  Lender's  proposed 
luidatioh  within  30  days  after 

notification  kma  the  Lender,  if 
additional  time  to  respond  to 
in  plan,  it  will  advise  the  Lender 
tirne  for  such  response.  Should 
le  Lender  not  agree  on  the 
lidation  proposal,  negotiation 
l*ce  between  FmHA  and  the 


Lender  to  Msolve  the  disagreement  The 
Lender  wiU  iordinarily  conduct  the 
liquidation;  liowever,  should  FmHA  opt  to 
conduct  theiliquidation,  FmHA  wriH  proceed 
as  follows:  { 

1.  The  Leader  will  transfer  to  FmHA  all  iu 
rights  and  Interests  necessary  to  allow  FmHA 
to  liquidate  uie  loan.  In  this  event,  the  Lender 
will  not  be  f a>d  for  any  loss  until  after  the 
collateral  ipiliquidated  and  the  flnal  loss  is 
determine<^  py  FmHA. 

2.  FmHA  will  attempt  to  obtain  the 
maximum  amount  of  proceeds  from 
liquidation ; 

3.  OptioiU  available  to  FmHA  include  any 
one  or  con^bination  of  the  usual  commercial 
methods  of  liquidation. 

C.  Accelwation.  The  Lender  or  FmHA.  if  it 
liquidates,  jwill  proceed  as  expeditiously  as 
possible  wnen  acceleration  of  the 
indebtedn4^  is  necessary  including  giving 
any  notice^  jand  taking  any  other  legal 
actions  required  by  the  security  instruments. 
A  copy  of  (he  acceleration  notice  or  other 
acceleraticn  document  will  be  sent  to  FmHA 
or  the  Lenmr,  as  the  case  may  be. 

D.  Liquidation.  Accounting  and  Reports. 
When  the  tender  conducts  the  liquidation,  it 
will  accouf  ^  for  funds  during  the  period  of 
liquidation!  And  will  provide  FmHA  with 
periodic  re^rts  on  the  progress  of 
liquidationf  idisposition  of  collateral,  resulting 
costs,  and  ^(Iditional  procedures  necessary 
for  succes^  completion  of  liquidation. 
When  FmHA  liquidates,  the  Lender  will  be 
provided  wfip  similar  reports  on  request 

E  Detennination  of  Loss  and  Payment  In 
all  liquidation  cases,  a  fiiul  settlement  will 
be  made  win  the  Lender  after  the  collateral 
is  liquidated.  FmHA  will  have  the  right  to 
recover  loMsjas  paid  under  the  guarantee  from 
any  party  liable. 

1.  Form  FiklA  449-30.  "Loan  Note 
Guarantee  Pteport  of  Loss,"  will  be  used  for 
calculationajof  all  estimated  and  final 
determinations.  Estimated  loss  payments 
may  be  apbloved  by  FmHA  after  the  Lender 
has  submit^4d  a  liquidation  plan  approved  by 


FmHA.  Pa: 
with  the  ai 
2.  When 
liquidali( 
estimatfr 
of  the  lots 
liquidation 


t  will  be  made  in  accordance 
ible  FmHA  regulations. 
Lender  ia  conducting  the 
may  request  tentative  loss 
ibmitting  to  FmHA  an  estimate 
t  will  occur  in  connection  with 
the  line  of  credit  FmHA  will 


agree  to  pay  an  estimated  loss  settlement  to 


the  Lender  pravkM  the  Lender  applies  wcfa 
amount  due  to  the  outstandiog  pciiidpal 
balance  owed  on  the  guanntaed  debt  Such 
estimate  will  be  prapued  on  Fom  FmHA 
449-3a  using  the  basic  formula  as  provided  in 
the  report  except  ttwt  the  appraisal  value  will 
be  used  in  Ueu  of  tte  amount  received  from 
the  sale  of  coUateraL 

After  the  Report  of  Loss  Estimate  has  been 
approved  by  FmHA,  and  within  30  days 
thereafter.  FmHA  will  send  the  original 
Report  of  Loss  Estimate  to  FmHA  Finance 
Office  for  issuance  of  a  Treasury  check  in 
payment  of  the  estimated  amount  due  the 
Lender. 

After  liquidation  has  been  completed,  a 
final  loss  report  wrill  be  submitted  on  Form 
FmHA  449-30  by  the  Lender  to  FteHA. 

3.  After  the  Lender  has  completed 
liquidation  FmHA.  upon  receipt  of  the  final 
accounting  and  report  of  loss,  may  audit  and 
will  determine  the  actual  loss.  If  FtnHA  has 
any  questions  regarding  the  amounts  set  forth 
in  the  Final  Report  of  Loss,  it  will  investigate 
the  matter.  The  Lender  will  make  its  records 
available  to  and  otherwise  assist  FmHA  in 
making  the  investigation.  If  FmHA  finds  any 
discrepancies,  it  will  contact  the  Lender  and 
arrange  for  the  necessary  corrections  to  be 
made  as  soon  as  possible.  When  FinHA  finds 
the  Final  Report  of  Loss  to  be  proper  in  all 
respects,  it  will  be  tentatively  approved  in  the 
space  provided  on  the  form  for  that  purpose. 

4.  When  the  Lender  has  conducted 
liquidation  and  after  the  Fmal  Report  of  Loss 
has  been  tentatively  approved: 

a.  If  the  loss  is  greater  than  the  estimated 
loss  payment  FteHA  will  send  the  original  of 
the  Pinal  Report  Loss  to  the  Finance  Ofllce 
for  iuuance  of  a  Treasury  check  in  payment 
of  the  additional  amount  owed  by  FmHA  to 
the  Lender. 

b.  If  the  loss  is  less  than  the  estimated  loss, 
the  Lender  will  reimburse  FmHA  for  the 
overpayment  plus  interest  at  the  note  rate 
from  the  date  of  payment 

5.  If  FmHA  has  conducted  liquidation,  it 
will  provide  an  accounting  and  report  of  loss 
to  the  Lender  and  will  pay  the  Lender  in 
accordance  with  the  Contract  of  Guarantee. 

6.  In  those  histances  where  the  Lender  has 
made  authorized  protective  advjmces.  it  may 
claim  recovery  for  the  guaranteed  portion-of 
any  loss  of  monies  advanced  as  protectiye 
advances  and  interest  resulting  from  such 
protective  advances  as  provided  above,  and 
such  payment  will  be  made  by  FmHA  when 
the  final  Report  of  Loss  is  approved. 

F.  Maximum  amount  of  interest  loss 
payment  Notwithstanding  any  other 
provisions  of  this  agreement  the  amount 
payable  by  FmHA  to  the  Lender  cannot 
exceed  the  limits  set  forth  in  the  Contract  of 
Guarantee.  If  FmHA  conducts  the  liquidation, 
loss  occasioned  by  accruing  interest  will  be 
covered  by  the  guarantee  only  to  the  date 
FmHA  accepts  this  nqionsibility.  Loss 
occasioned  by  accruing  interest  will  be 
covered  to  the  extent  of  the  guarantee  to  the 
date  of  final. settlement  when  the  liquidation 
is  conducted  by  the  Lender  provided  it 
proceeds  expeditiously  with  the  liquidation 
plan  approved  by  FmHA.  The  balance  of 
accrued  interest  payable  to  the  Lender,  if 
any.  will  be  calculated  on  the  final  Report  of 
Loss  form. 


G.  ApplicatioH  of  FmHA  hes  payment  The 
estimated  loss  payment  shall  be  applied  as  of 
the  date  of  such  payment  The  amount  of  die 
loss  payment  remitted  by  FmHA  wiD  be 
applied  by  the  Lender  on  the  gnaranteed  loan 
debt  However,  such  application  does  not 
release  the  Doirower  from  Bability.  At  time  of 
final  loas  seldement  the  Lender  will  notify 
the  Borrnwei  diat  the  loea  payment  has  been 
so  applied,  in  all  cases  a  final  Form  FmHA 
449-30  prepared  and  submitled  by  the  Lender 
must  be  processed  by  FmHA  in  order  to  close 
out  the  files  at  the  FbHA  Finance  Office. 

H.  Income  from  collateral.  Any  net  rental 
or  other  income  that  has  been  received  by  the 
Lender  from  the  collateral  will  be  applied  on 
the  guaranteed  loan  debt 

I.  Liquidation  costs.  Certain  reasonable 
liquidation  costs  will  be  allowed  during  the 
liquidation  process.  These  Uquidation  costs 
will  be  submitted  as  a  part  of  the  liquidation 
plan.  Such  costs  will  be  deducted  from  gross 
proceeds  from  the  disposition  of  collateral 
unless  the  costs  have  been  previously 
determined  by  the  Lender  (with  FmHA 
written  concurrence)  to  be  protective 
advances.  If  changed  drcumstanoes  after 
submission  of  the  liquidation  plan  require  a 
revision  of  liquidation  costs,  the  Lender  will 
prociue  FmHA's  written  concurrence  prior  to 
proceeding  with  the  proposed  changes.  No  in- 
house  expenses  of  the  Lender  will  be 
allowed.  In-house  expenses  include,  but  are 
not  limited  to,  employees'  salaries,  staff 
lawyers,  travel  and  overhead. 

I.  Payment  Sudi  loss  will  be  paid  by 
FmHA  within  60  days  after  the  review  of  the 
account  of  the  collateraL 

XIL 

Protective  advances. 

Protective  advances  must  constitute  an 
indebtedness  of  the  Borrower  to  the  Lender 
and  be  secured  by  the  security  instrument(8). 
FmHA  written  authorization  is  required  on  all 
protective  advances  in  excess  of  SSOO. 
Protective  advances  include,  but  are  not 
limited  to,  advances  for  taxes,  annual 
assessments, -ground  rent  hazard  or  flood 
insurance  premiums«ffecting  the  collateral, 
and  other  expenses  necessary  to  preserve  or 
protect  the  security.  Attorney  fees  are  not  a 
protective  advance. 

XIIL 

Additional  Loans  or  Advances. 

The  Lender  will  not  make  additional 
expenses  or  new  lines  of  credit  or  loans 
without  firat  obtaining  the  written  approval 
of  FmHA  even  though  such  expenditures  or 
lines  of  credit  or  loans  will  not  be 
guaranteed. 

XIV. 

Future  Recovery. 

After  a  loan  has  been  liquidated  and  a  final 
loss  has  been  paid  by  FmHA.  any  future 
funds  which  may  be  recovered  by  the  Lender, 
will  be  pro-rated  between  FnfHA  and  the 
Lender.  FmHA  will  be  paid  such  amount 
recovered  in  proportion  to  the  percentage  it 
guaranteed  for  the  loan  and  the  Lender  will 
retain  such  amount  in  proportion  to  the 
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paro«nt49e«f  ^:iiiiguamit8ed]Mictiaa  df  the 
loao.  I 

XV.  ■   '  - 

Tnmsfer  and  A»aumptian  Quaes.  I 

Refer  to  Subpart  B.  C  ot  P  of  Title  7  of  CPR. 
PartlMD.  If  ■  loM  wiH  oocvvpoR 
consammatMM'dra  oonpletetramfer  md 
assumptiin  fir  4eM  linn  >liwfiiU  aBoMt  of 
the  debt  aid  Ae  trawfieforidebtor  linduding 
^11  iiiiiiiiil  mMMiifaii]  ii  iiiliiaw  i1  final 
peaooal  liaUUtib  Hw  Lender  may  file  aa 
estimated  Repat^TLaaa  on  Poim  FtaMA  4«»- 
30.  "Loan  NateCoaniitaeitepattftf  J«aa;'  ts 
recover  it*  pte  rata 'ahatetrf^  actod  loeB  at 
that  tima.  In  completiqg'Ponn  FodlA  4W-aa 
the  amount  of  the  debt  aaBiimnfliyill  be 
entered  on  line  3A  as  Net  Collateral 
(Recovery).  SffftmeA  protective  advances 
and  accrued  intarest  thereon  made  during  the 
arrangement  of  .a  transfer  and  assumption,  if 
not  assumed  by  the  Transferee,  will  be 
entered  on  Form  FmHA  449-3a  lines  13  and 
14. 

XVL 

Other  Bequuemeats. 

ThiM  agreement  is  sukqeot  to  all  Ae 
reqabMBBBts  of  either  Subpart  A.  B,  C  arf  of 
TMe  7  CFR.ftft  18W  aa«|iplicable,  and  81^ 
future  nmnadmrnts  of  these  mgalaliens,  or 
other  FmHA  ragulatioos.  not  innaswintent 
with  this  agsaement 

xvn. 

ExecuUam  tfAgnemenls. 

If  fliis  agieeni«it  is  execated  prior  to  the 
execution  of  the  Contract  of'Ouamalat.  ttto 
agreement  does  not  impose  any  obligation 


upan  AaUA  aritb  aaapeol  to 

contradL  AbHA  te  bd 

a  caBtoactteahaaBararillibeaKi 

xvm. 

Noiicet. 

AiM  <Rotiaes  and  aolians  «A  %e  inNitfted 
through  the  FmHA  County  Vopenrisor  for 
.^CuwMy). 


(State  with  mailing  address  «t  the  driteof  (his 

instrumeBt: 


Dated  this . 


-.!«_ 


.day  of 


ATTEST: . 
LENDER: 
By  


.SEAL 


Title   

UNITED  STATES  OF  AMERICA 
Department  of'Agriculture 
Farmers  Home  Administrafion 

By  

Title   

11.  Sabpact  A.  ApfMOftixiil-iFanB 
FnHA  19B»^S8  is  reviseri  1e  vead  as 
fottawK 
AfgicndixH 

FORM  APPROVED 
QldBJMa  0S7MNro 
USDtA-EmHA 
Form  FmHA  oaao-sa 
(Rew.J-8a) 

INTEREST  RATE  VUYDOWN  AGREEkiffiNT 

D  Loan  Note  Guarantee 

D  Contract  of  Guarantee 

TypecrfLoan  


7CFR 
SubpmtB 


State 


County 


Date  of  Hole 


Borrower 


Lender 


Lender's  Addreu 


FmHA%MiBNo. 


Lender's  IRS  ID  Tw  No. 


Principal  Amooilt  of  Loan 

'Hw'principrf'anouiit'rfloan  or  line  of 

credit  is  evidenced  by 

note(s]  orline'df  txefflt  agieeiueUtW 
described  urow.  Tiiis  instmnoit  Is  attsuied 
to  note  or  line  of  credit  agreementt 

_i in  die  face  amount  (celling 

amount  for  a  line  of  credit)  and  Is  uuuAiei 
of 

Copies  of  ^le  lender's  Loan  Note 
Guarantee,  nr  "Contract  of  Guarantee  for  a 
lin'e(s)  of  credit  and  any  Assignment 
Guarantee  Agreement,  if  appHcaUe  (Loan 
Note<!aarantee  cases  only)  are  attached  to 
this  Agreement  as  a  part  rfit 


Under^lONa 

1 

Nole/Unex>(  Credtt  Agreement ; 

nascsatRaletH^ariatala 

cakulalB  in  nrrnidaiua  wWi 

Part  maSubiMrt  B  Extiibit  D, 

Taiayiapntvt) 

Lsndsf  Writs  Down 

iFnUM  tmsraStRals  Buydown 

1 

1 

i 
i 

i 

1 

This  agreement  is  elective  beginning 
and  expires  on 


In  consideration  of  the  subject  lender's 
write  down  of  interest  rate  on  the  above 

borrower's  account  by 

percentage  points,  the  United  States  of 
America,  acting  fluougfa  the  Farmera  Home 
Administration  of  the  United  States 
Department  of  AgricuHure  (called  i^iHA) 
pursuant  to  the  Conseiidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  et  seq.)  agrees 
that  in  accordance  with  and  subject  to  the 
conditions  and  requirements  in  this 
agreement  it  will  reimburse  the  lender  for 

percentage  points 'Of  the 

Write  doim. 

Cooditioas  df  Jdtarest  Rate  Buydown 

1.  Buydomm  Bates. 

The  hmrriarm  rnlr  set  forth  in  this 
agreement  wiU  cemain  constant  dniiag  1km 
term  of  this  agreoment. 

Z.Intete^Si^Baydowtt.PaymentM. 


FmHA  S'[ 
with  the  intetaaft irate  InydoBH  Mill  be 
calculated  uaiag  MO  or  MBday  year  1 
on  a  dediniagtialanoe.  Tfae^BderwiH 
indmate  oa  FomB  AnHA  IMV-^tfi, 
"GuapmteadiaaBCtoaiag  ■apart."  Ae 
preferred  malfaad.'whidiBBirBot'iteage 
once  estabiialied. 

3.  Annual  Memtt  Bate  Bt^down  Cltdnm 
and  Pasfmeats. 

The  initiaiiiatBBBat  Rate  l^idnwn  claim 
will^iaepaEBdiiytfbe  I 
FmUA  19a»-«.'-RawBatitaaBS8St  1 
Buydown^fSabaidr  I 
Loan  Lendac,"  an«ar  abaatadale  Vt  anrntfas 
from  thedateaf  *ta  amBBMBt  aahaaltia 
the  Tirat  or  laatdlaim'adBaliamir  be  anhmUted 
in  aocDrdaBoeaaith  the  hdl  aad  ilail  dae-date 
on  nieiMinuMer%  prandssn^sota. 
Subsequent  obdmswoU  faefitad  fay  the  lender 
on  or  about  a  dale  UaaoaAfasAenaftBrlmt 
no  lat«  IkaoidmaBDdvaraarir  date  rffiUqg  of 
the  initial  iataaeatiate  buyrioMmidainL  Upon 
fullspoymaot  of  die  note  or  liae  of  credit 
agreement  the  lender  will  immediately 


pnpasei'anBfiBHA  mo^M  andmail  a  copy 
to  theAriiAMNioingalBoe. 

4.  Whrntateaat  BateWu^dmuiAtymenlB 
Ceaae. 

For  LoaniNote  Guaraatae  caaea,  when 
FmHAimnbaaee  a|MSlion<ifaina,  interast 
buydown  iHgonents  «a  limt  paetioa  will 
cease,  fadereat  rate  baydoam^payments  will 
cease  upon  tecBuoation  «f  dw  Loan  Note 
Guaranlae'flrCaatiactdf  Guarantee,  artien 
the  lender  accelerates  the  borroamr's 
account,  upmmaehinglheflBpiiatioB  date 
set  ferthinilfais  agseemaat  or  I 
cancellatianiby  <fae  Goaam 

5.  CatbfHotf. 
Hk  lendarsartifiaBidiat  da  iateresi  rate 

reduction  to  Aebmiasiimaaalts  in  a 
redaoad.  aqaailir  aawMaad  paymanl  schudale 
for  the  teoBflf  (UsayaoBant  ao  that  die 
borrower's<q|ieratiaa  ptajeots  a  poaitive  caali 
flow  on  aUiiacnae  andsayanaea  inclnding 
debt  servioe  in  the  tona  af  tills  api  SMHiiit.  A 
typmalidaa  af  operatioamBat  jhaw  that  a 
positive caA flow  cants  aapeulBd  dminglfae 
initial  24  mnntfa  buy  duw  pwiod.  for  those 
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CMk  ilow  far  the  Itm  of  Ihc 

ywmil  in  cmm  whin 
iirUa*  of  credit 
tbelennoTthu 
oerUAet  Ihat  the 

to  MVto  S  podtlve  CMa 

iBciiKnn^ 


tEl»8i4vMtB«fPBt 

id  BMt  be  cakuktad  is 
i  lMIU13(dK8)  of  Subpot  B 


hMns/line  of  ct#dit  ■gnawala  wMi 

lessthMtat 

show 

loan/Uat  of 

tho  tBm  ol 

HgTMimnt 

agremeiiC 

DoiTOwor  n 

flow  on  aR 

debtaervico 

Cariilknvaad 

inExUUlD 

loaoat 

accordance 
ofPhrtlMO. 

6.  Cancellation  ofbttereaL 

Lender  oertiMa  Ifnrt  die  amoont  of  interest 
written  down  on  svbyact  boiiowei  a  account 
will  be  peinai^^Btly  caooeOed  aa  it  becmnes 
due  and  no  attMipl  will  be  made  to  ooMaet 
that  portion  of  |l^  debt. 

7.  R^mnitaiaaf  ham  iHneatty 
guaranteed  by  Ifp/M  eligible  for  interest 
rate  Avy^Nin,  iLoan  Note  Guaraatee  Caaes 
Only).  See  alscj  (tern  10  of  Form  FmHA 
36. 

In  the  case  of  converting  a  guaranteed  loan 
without  aa  intMaf  rate  buydown  to  one  with 
such  a  buydoUi  thoteadarawat  obtain  Ae 
holdei^  oooaa^  in  writii«.  If  the  holder  doca 
not  oonaeBl  lo-ne  intcrast  rate  tadudkn 
proposed  by  tliU  lender,  the  leader  amBt 
repurchaae  thai  a^iaid  portioB  of  the  loan 
from  any  hoUaiaj  beCwe  the  intareat  rate 
buydonvn  can  m  granted.  Any  repurchase 
will  only  be  made  after  the  lender  obtains 
FmHA's  writtenapprovaL  in  the  event  die 
lender  assigns  Iha  guafanteed  portion  of  die 
loan  to  a  hoidens)  the  Aaai^mieat  Gaarantee 
AgreoMU  (FoMi  FaiHA  44».«)  wiM  be 
amended  aa  prMrkbd  in  7  CFR.  nut  naa 
Subpart  &  Exhttit  D.  paragraph  VI BZ  or 
Exhibit  E  para^ph  VI B2,  as  applicable  to 
reflect  the  rediiqed  interest  rate. 

8.  Regulaton  Oiangea. 

This  AgreeiHHit  is  subject  to  the  present 
regulationa  of  trp  FmHA  and  its  fnture 
regulations  notjIioaBsiatent  widi  any 
provisions  of  dm  ayecmeiit. 

9.  Cancellatint 

The  intereat  l^te  Buydown  Agreement  is 
incontestable  c^capt  ior  fraud  or 
miscqiresentadQa  of  which  the  lender  haa 
actual  knowlecme  at  the  time  this  Agreement 
is  executed  or  &  which  the  lender 
participates  in  OT  coodimes. 

10.  uWMSfwS  tittettst  Rate  Buydown. 
The  GoveniMnt  aMy  amend  or  cancel  diis 

agreement  aBdoiUect  froan  the  leader  any 
amount  of  reda|:paB  ^anlad  aa  a  renh  of 
incomplete  or  iMocurate  information, 
computatioB  ei^'irs.  or  other  drcumateaces 
which  resulted  u  interest  rate  buydown 
payments  diat  die  lender  was  not  entitled  to 
receive. 

11.  Accea  to  lender^  Ff/es. 

Lender  agreed  ito  allow  RnHA  access  to 
audit  findinga  1^  the  lender's  supervising 
agency  when  e^ouBlng  iatereat  rate 
buydoum  daimu^ 

ATTEST;  i; (SEAL) 

Address:   ij 


ATTEST:. 


LENDER: 
By  


Title   . — 

UNITED  STATES  OF  AMQUCA 
FARMERS  HOME  ADMINISTRATION 
By  

Tide   

ACKNOWLEDGED 

Borrower  — — — ^ — 


CO'ileiwwaBr'  ,  ■ 

IX  bi  Sobpart  E  §§lfeo.lOl-lS80La0O 
are  revised  to  read  as  folkrws: 


1980.101    Introduction. 
1960.102-1980.105    (RaservadI 
1960.100    Abbreviations  and  deSnHions. 
1980.107    Ftdlfsidi  and  credit 
1980.106    General  provisions. 
1980.100   nomlaaoiy  notes,  nne  of  credit 
agreements,  security  hwlranenta,  and 


1960.110    Loan  subsidy  rates,  daima.  and 

payments  (for  EM  actual  loaa  loons  only). 
1960.111-1960.112    [Reaanwd) 

1960.113  HsoeiviagaMlpaooaaains 
applications. 

1960.114  FteHAcvaluatioaofappliGatioin. 
1986^115    County  Committee  review. 

1980.116  Review  of  requirementa. 

1980.117  Conditions  precedent  to  issuance 
of  the  Loan  Note  Guarantee  or  Contract 
of  Guarantee. 

1960.116    iaaoance  of  Lender  s  Agfeement, 
Loan  Note  Guarantee,  Cmlracl  of 
Guarantee,  and  Aastgnmeat  Gnarantee 


-(SEAL) 


ig60.11»-1960.121    (Reaerved) 
1980.122    SubatitutionofleBdeia. 
19aai23    Transfer  and  Assumption  of 

Fanner  Program  loana. 
1980.1M    Consolidation,  rescheduling. 

reamortizing.  and  deferraL 
1980.12S    Debt  write  down. 

1960.128  Metfiation. 
1980.127-1900.128    |Reserved] 

1900.129  neninng  and  peiromiing 
development. 

1960.130  Loan  aervidng. 
iaeai31-196ai35    {Raaervnd) 
190Qil3B    ItoIbcuVS  MivmoBfl* 
1060Ll37-ig6ai36    IReawed) 
1980.139    Tenainatiaa  of  Loan  Note 

Guarantee  or  Contract  ot  Guarantee. 
1980.140-1980.144    pteserved] 

1980.145  Defeults  by  borrower. 

1980.146  Liquidation. 

1900.147  Graduation. 

1980.148  Appeal  procedure. 

1980.149  Access  to  lender'arecoids. 
1900.150-19081152    {Reaerved] 
1960J53    FWiAfbnns. 
1900JS4-19e0174   {Reserved] 
1980.175    Operating  loans. 
198ai76-198ai70    {Reserved] 
1980.180    Fann  Ownership  loans. 
1900.181-198ai84    (Reserved] 
1960.185    Soil  and  Water  loans. 
ig80.18e-1960.1«0    (Reserved] 
1960.200    OMB  control  number. 


ExtribHs  to 


{1910.101 

(a)  BoUcy.  This  sabpart.  iappianenlad 
bjr  Sobpart  A  of  Ikia  part  oonlaiiis 
regulations  for  making  tlw  folhmtag 
Fanner  ftOffam  toaas  guaraMeed  by  the 
Farmers  Home  Adadnistntkn  (FM1A): 
Operating  (OL)  (botb  loms  and  Knes  of 
credit).  Fam  Ownerriup  (PO).  and  Sofl 
and  Water  (SW)  loans.  It  also  contains 
regulations  concemiug  the  servicing  of 
these  loans  as  wdl  as  tihe  servicing  of 
Emergency  (EM)  aiid  Recreation  (RL) 
loans,  which  are  no  longer  guaranteed 
by  FhiHA.  H  is  the  policy  of  FtaiHA  to 
guarantee  lof  ns  made  to  any  othenwiae 
qualified  applicant  without  regard  to 
race,  color,  rdigion,  sex.  national  or^iii, 
marital  status,  age,  or  pl^sical/mental 
handicap,  providing  the  a^ilicant  can 
execute  a  l^jal  coatracL  Hksc 
regulations  apply  to  lenders,  holders. 
boiTowers.  FinHA  personnel  and  other 
parties  involved  in  ■«»*^'"fl. 
guaranteeing,  holding,  servicing,  or 
liquidating  such  loans.  Exhibit  A 
provides  policies  and  prooeduKS  for  an 
Approved  Lender  Pro-am  (ALP)  for 
Guaranteed  Operating  (OL)  toans,  and 
Guaranteed  Farm  Ownership  (PO) 
loans.  Exhibit  C  (available  in  any  FmHA 
office)  provides  an  Application 
Proceaaing  guide  for  lenders  packaging 
applications  under  this  sabpvt  Exhibit 
D  provides  policies  and  procedures  for 
an  Interest  Rate  Biqfdown  Program  fat 
Guaranteed  Operating  (OLi  loana 
including  lines  of  credit.  Guaranteed 
Farm  Ownership  (FO)  loans,  and 
Guaranteed  Soil  and  Water  (SW)  loans. 
Exhibit  E  pravidea  policiea  and 
procedures  for  an  Interest  Rate 
Reduction  Program  for  a  danonstrati(» 
project  to  purchase  Farm  Credit  System 
family  size  inventory  fanaa.  Kdiibit  F 
provides  the  procedures  for  the 
recapturing  of  shared  appreciation  when 
a  lender  requests  a  write  down  on  the 
debt  Appendix  A  of  this  subpart 
(available  in  any  FmHA  office)  provides 
infcnnation  on  FtnHA-lender 
interactions  dwing  liquidation. 

(b)  Avgram  admmistratioa.'Fmnntx 
Profl^tuns  are  adnmiistered  by  (he 
FmHA  Administrator  throng  a  State 
Director,  who  serves  each  State  thioogh 
District  Directors  and  County 
Supervisora.  Hie  County  Sapervisor  is 
the  focal  point  for  the  program  and  is 
the  local  contact  person  for  processing 
and  servicing  activities,  even  though  this 
Subpart  refers  in  various  places  to  the 
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duties  and  responsibilities  of  other 
FmHA  employees. 

(c)  Administrative  provisions.  Within 
thii  subpart  diere  are  administrative 
provisions  which,  for  the  benefit  of  the 
State  Directors,  District  Directors,  and 
County  Supervisors,  set  out  the  internal 
duties  and  responsibilities  of  FmHA 
personnel  and  outline  the  procedures  to 
be  followed  in  carrying  out  the 
requirements  of  the  program.  These 
provisions  are  identified  as 
"ADMINISTRATIVE"  and  correspond  to 
the  sections  of  this  subpart  which  they 
follow. 

(d)  References.  Sections  igsaiOl- 
1980.174  pertain  to  the  FO.  EM,  OL.  RL. 
and  SW  loan  programs.  The 
requirements  set  forth  in  Subpart  A  of 
Part  1980  of  this  chapter  Which  are  not 
in  conflict  with  the  provisions  set  forth 
in  this  subpart  must  also  be  met 

(e)  Type  of  guarantee.— (i)  Loan  Note 
Guarantee.  Lenders  desiring  to  sell  the 
guaranteed  portion  of  fixed  amount  and 
term  loans  will  use  the  method 
contained  in  Subpart  A  of  this  Part  lb 
accordance  with  that  method,  loans  may 
be  made  by  a  lender  and  guaranteed  by 
issuance  of  Form  FmHA  449-34,  "Loan 
Note  Guarantee." 

(2)  Contract  of  Guarantee  (Operating 
Loans — Line  of  Credit  only).  Lenders 
desiring  a  guarantee  on  a  "line  of  credit" 
will  use  the  method  contained  in 
Subpart  A  of  this  part  Line  of  credit 
loans  are  guaranteed  by  Form  FmHA 
1980-27,  "Contract  of  Guarantee  (Line  of 
Credit)."  The  amoimt  of  loan  may  not 
exceed  the  line  of  credit  ceiling  set  forth 
in  the  contract  This  procedure  will  be 
followed  for  operating  purposes — line  of 
credit  only.  (See  S  1980.17S(c)(2)  of  thu 
subpart.) 

§§  19a0.102-196ai05    [Rasfwd] 


Sistaioe 

(a)  Abbreviations.  See  S  1980.6  of 
Subpart  A  of  this  part. 

(b)  Definitions.  The  following 
definitions  are  applicable  to  the  terms 
used  in  this  subpart.  Additional 
definitions  may  be  found  in  S  1960.6  of 
Subpart  A  of  this  part. 

(1)  Applicant  The  party  applying  for  a 
guaranteed  loan  or  line  of  credit 

(2)  Approval  official.  An  FmHA  field 
official  who  has  been  delegated  loan 
and  grant  approval  authorities  within 
applicable  loan  programs,  subject  to  the 
dollar  limitations  contained  in  tables 
available  in  any  FmHA  office. 

(3)  Borrower.  When  a  loan  is  made  to 
an  individual,  the  individual  is  the 
borrower.  When  a  loan  is  made  to  an 
entity,  the  corporation,  cooperative, 
partnership,  or  joint  operation  is  the 
borrower. 


(4)  CooperativB.  An  entity  which  has 
farming  as  its  purpose  and  whose 
membtt*  have  agreed  to  share  the 
profits  of  the  farming  enterprise.  The 
entity  must  be  recomized  as  afarm 
cooperative  by  die  laws  of  the  State(s) 
in  whidi  the  entity  will  operate  a 
farm(s). 

(5)  CoTporafibn.  For  die  purpose  of 
thii^subpait,  a^private  domesttc 
corporation  recogydsed  as  a  ctwporation 
by  die  laws  <tf  &t  Stat4(9}  in  which  the 
entity  wiiloperate  a  farmfs). 

(6)  Family  farm.  A  farm  which: 

(i)  Produces  agriadtural  commodities 
for  sale  in  sufficient  quantities  so  that  it 
is  recognized  in  the  community  as  a 
farm  rather  tiian  a  rural  residence. 

(ii)  Provides  enough  agricultural 
income  by  itself,  including  rented  land, 
or  together  with  any  other  dependable 
income  to  enable  the  borrower  to: 

(A)  Pay  necessary  family  living  and 
operating  expenses. 

(B)  Maintain  essential  chattel  and  real 
property. 

(C)  Pay  debto. 

(iii)  Is  managed  by: 

(A)  The  borrower  when  a  loan  is 
made  to  an  individual. 

(B)  The  members,  stockholders, 
partners,  or  joint  operators  responsible 
for  operating  the  farm  when  a  loan  made 
to  a  cooperative,  corporation, 
partnership,  or  joint  operation. 

(iv)  Has  a  substantial  amount  of  the 
labor  requirements  for  the  farm  and 
nonfarm  enterprise  provided  by: 

(A)  The  borrower  and  the  borrower's 
family  for  a  loan  made  to  an  individual. 

(B)  The  members,  stockholders, 
partners,  or  joint  operators  responsible 
for  operating  the  farm,  along  with  the 
famiUes  of  these  individuals,  for  a  loan 
made  to  a  cooperative,  corporation, 
partnership,  or  joint  operation. 

(v)  May  use  a  reasonable  amount  of 
full-time  hired  labor  and  seasonal  labor 
during  peak  load  periods. 

(7)  Farm.  A  tract  <a  tracts  of  land, 
improvements,  and  other  appurtenances 
considered  to  be  farm  property  which  is 
used  or  will  be  used  in  the  production  of 
crops  or  livestock,  including  the 
production  of  fish  under  controDed 
conditions,  for  sale  in  sufficient 
quantities  so  that  the  property  is 
recognized  as  a  farm  rather  than  a  rural 
residence.  The  term  "farm"  also 
includes  any  such  land  and 
improvements  and  facilities  used  in  a 
nonfarm  enterprise.  It  may  also  include 
a  residence  which,  although  physically 
separate  &t>m  the  farm  acreage,  is 
ordinarily  treated  as  part  of  the  farm  in 
the  local  community. 

(8)  Fish.  Any  aquatic  gilled  animal 
commonly  known  as  "fish"  as  well  as 
moUusks,  or  crustaceans  (or  other 


invertebrates)  produced  nnder 
contnrfkd  condittofia  (that  is.  tsedingi 
tending,  harvesting  and  such  odMr 
activitiesaaafanaoeapaiy  to  prapetly 
raise  andmarkatthe  proifaicts)  in  ponds, 
lakes,  streaois.  or  siiidlar  hokyng  areas. 

(9)  Fish  foamhig.  Hie  production  of 
fish,  moUufks.  oc  crustaceans  (or  other 
invertebrate^  under  controlled 
conc^tions  in  poods,  lakes,  streams,  at 
simSar  holdii^  areas.  This  involves 
feeding,  tending,  harvesting  and  other 
activities  as  are  necessary  to  properly 
raise  and  market  the  piwbicts. 

(10)  Fixture.  Generally  an  item 
attached  to  a  building  or  other  structure 
or  to  land  in  such  a  way  that  it  cannot 
be  removed  without  defacing  or 
dismantling  the  structure,  or 
substantially  damaging  the  structure 
itself.' 

[ti]  Joint  (^ration.  Individuals  that 
have  agreed  to  operate  a  farm  or  farms 
together  as  a  business  unit  The  real  and 
personal  property  is  owned  separately 
or  joinUy  by  the  individuals.  For 
example,  husband  and  wife  who  apply 
for  a  loan  together  will  be  considered  a 
joint  operation. 

(12)  Majority  interest  Any  individual 
or  a  combination  of  individuals  owning 
more  than  a  SO  percent  interest  in  a 
cooperative,  corporation,  joint 
operation,  or  partnership. 

(13)  Maiiiet  value.  The  amount  which 
an  informed  and  willing  buyer  would 
pay  an  informed  and  willing  but  not 
forced  seller  in  a  completely  voluntary 
sale. 

(14)  Mortgage.  Any  form  of  security 
interest  or  Uen  upon  any  rights  or 
interest  in  real  property  of  any  kind.  In 
Louisiana  and  Puerto  Rico  the  term 
"mortgage"  also  refers  to  any  security 
interest  in  chattel  property. 

(15)  Nonfarm  enterprise.  Any  nonfarm 
business  enterprise,  including 
recreation,  which  is  closely  associated 
with  the  farm  operation  and  located  on 
or  adjacent  to  the  farm  and  provides 
income  to  siqiplement  fann  income.  The 
business  must  provide  goods  or  services 
for  which  there  is  a  need  and  a 
reasonably  reliable  maricet  This  may 
include,  but  is  not  limited  to,  such 
enterprises  as  raising  earthworms, 
exotic  birds,  tropical  fish,  dogs,  and 
horses  for  nonfarm  purposes,  welding 
shops,  roadside  stands,  boarding  horses 
and  riding  stables. 

(16)  Partnership.  Any  entity  consisting 
of  individuals  who  have  agreed  to 
operate  a  farm.  The  entity  must  be 
recognized  as  a  partnership  by  laws  of 
die  State(s)  in  which  die  entity  will 
operate  a  farm  and  must  be  authorized 
to  own  both  real  and  personal  property 
and  to  incur  debts  in  its  own  name. 
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(17)  Aw/tf  i|*  caah  flout.  A  positive, 
cash  flow  ORMt  huficate  that  aB  of  tt« 
anticipated  pfith  farm  aad  non-bim 
income  equals  or  exceeds  all  the 


anticipated 
planned 
Production 
the  preparal 
will  be  in 
i  1980.113(( 
positive 
borrower 

(•)Pay« 
taxes  wfaidi 


I  at  I 


h  outflows  plus  the 
for  the  planned  period, 
rds  and  prices  used  in 
of  a  positive  cash  flow 
irdance  with 
I)  of  this  subparL  A 
~  )w  most  show  that  a 
least  be  able  to: 

expenses  and  all 
due  during  the 
projected  fisrt^  budget  period. 

(ii)  Meet  siileduled  payments  on  all 
open  aoooottl^  and  cartyover  debts 
including  delteqnent  taxes. 

(iii)  Ptovid^a  reserve  of  at  least  10 
percent  in  aduition  to  the  loan 
instaUraents  Qoe  and  payable  as 
recorded  in  l^iUe  K  of  the  Farm  and 
Home  plan  oriother  similar  plans  of 
operation  acnptaUe  to  FtanHA  The 
reserve  will  allow  tot  new  investments, 
risk  and  uncertainties  associated  with 
the  fanning  operation. 

(iv)  Providian  average  standard  of 
living  for  an  (^cfividnal  borrower  and 
that  borrowers  family  members  or  for 
the  farm  opeff  tor  fai  die  case  of  a 
cooperative,  fiirporation.  partnership,  or 
borrower  and  that 
members.  Family 
die  immediate 
fomily  which  reside  in 
d. 

enterprise.  An  outdoor 
generates  income  and 


joint  opera! 
operator's 
members 
members 
the  same  h( 
(l^Aeci 
enterprise 


supplements  or  si^iplants  farm  or  ranch 
income.         [ 

(19)  RdaUidby  Uood  or  marriage.  As 
used  in  diis  subpart  individuals  ii^o  are 
connected  toi#ne  another  as  husband, 
wife,  parent  diild,  brother,  or  sister. 

(20)  Secarttjr.  Property  of  any  kind 
subject  to  a  nal  or  personal  property 
lien.  Any  ref^^ence  to  "collateral"  or 
"security  praUerly"  shall  be  considered 
a  reference  tenfae  term  "secnihr." 

(21)  State  dilhiited  Statn.  Tta 
United  Stated  itaelt  each  of  the  several 
States,  the  Ce^asMmwealdi  of  Puerto 
Rico,  the  Vir^  Islands  of  die  United 
States,  GuantiAmeiican  Samoa,  and  the 
Conunonwea  Ith  of  the  Northern  Maoiana 
Islands. 

(22)  Subeet,  iieiU  ham.  Any  loans 
processed  by  ihe  Finance  Office  after  it 
processes  anjihitial  loan  for  a  borrower. 

(23)  Veteran-  Oaa  who  has  beea 
discharged  ot  released  from  the  active 
forces  of  the  United  States  Army.  Navy. 
Air  Force.  Marine  Corps  or  Coast  Guard 
under  conditiqns  other  than 
dishonorable!  Iwho  served  on  active  duty 
in  such  forces:  (1)  During  the  period  of 
April  6. 1917.  dirough  March  31. 1921:  (2) 
during  the  period  of  December  7. 1941, 


thrasigh  December  31. 1946:  (3)  during 
the  poiod  of  June  27. 1950,  throog^ 
January  31. 195S:  or  (4)  for  a  period  of 
not  more  dum  180  dasrs.  any  part  of 
which  occurred  after  Janaury  31. 19S5, 
but  on  or  before  May  7, 1975.  Discharges 
under  wuiiytions  otbtf  than 
dishonorable  include  "clemency 
discharges." 


91980LtO7    Full 
See  S  1980.11  of  Subpart  A  of  this  part 

{1980.106   Qanaral  proviaione. 

(a)  Security,  persoital  and  corporate 
gaanmteea,  arid  odier  requirements.  See 
S 1 108ai7S(h).  190ai80(Q  and 
1980.185(f)  for  specific  security 
requirements  for  die  type  of  loan  or  line 
of  credit  being  consideited. 

(1)  Security,  (i)  The  lender  is 
responsible  for  seeing  that  proper  and 
adequate  secioity  is  obtained  and 
maintained  in  existence  and  of  record  to 
protect  the  interest  of  die  lender,  the 
holder,  and  FmHA. 

(ii)  AH  security  must  secure  the  entire 
loan/line  (rf^  credit  The  lender  may  not 
take  separate  security  to  secure  only 
that  portion  of  the  loan/fine  of  credit  not 
covered  by  the  guarantee.  The  lender 
may  not  require  compensating  Imlances 
or  certificates  of  deposit  as  a  means  of 
eliminating  the  lender's  exposure  on  the 
unguaranteed  portion  of  the  loan/line  of 
credit  However,  compensating  balances 
or  certificates  of  deposit  as  uMd  in  the 
ordinary  course  of  business  are  not 
prohibited. 

(iii)  MHien  PtaiHA  and  a  guaranteed 
lender  are  involved  in  separate  loans  to 
the  same  borrower,  separate  collateral 
must  be  deariy  identified  for  both  the 
FmHA  and  die  lender's  loan.  Diflierent 
lien  positionis  on  teal  estate  are 
considered  sqiarate  coUateraL  FmHA 
will  not  subordinate  any  interest  in 
property  which  secures  an  insured  loan, 
except  it  may  do  so  when  crops  are 
involved  to  permit  a  guaranteed  lender 
to  advance  funds  and  perfect  its  security 
interest  in  the  crop. 

(iv)  When  the  lender  is  involved  in 
both  a  guaranteed  loan  and  an 
ungtiaraateed  loan  to  the  same  borrower 
and  there  will  be  like  collateral  for  each, 
the  guaranteed  loan(s)  must  be 
adequately  secured  by  (1)  a  lien  on 
separate  collateral  that  is  clearly 
identifiable  or  (2)  a  lien  of  higher 
priority  if  the  same  collateral  is  used  to 
secure  both  loans.  When  the  same 
collateral  secures  both  loans,  the  lender 
must  agree  in  writing  that  scheduled 
installments  on  die  guaranteed  loan  will 
be  paid  first 

(2)  Personal  and  corporate 
guarantee,  (i)  for  FO.  SW  and  OL 
loans/lines  of  credit  personal 


guarantees  from  all  partners  of  a 
partneiafaip,  and  all  joint  operators  of  a 
joint  operation  will  be  required.  The 
lender  and/or  FtaHAialae  may  require 
that  such  guarantees  pe  secured. 

(ii)  Hw  lender  mqrjaak  PsbHA  to 
make  an  exceptioB  Ui  the  requirenwnt 
for  personal  or  entity  igoarantaes  if  the 
proposed  guarantors  cannot  provide 
sudi  guarantees  due  to  other  existing 
contractual  obligations  or  l^al 
restrictians.  AppBcmta  wiU  give  the 
lender  written  evidence  of  any  such 
obligations  or  restrictions.  PnHA's 
concurrence  is  required  before  an 
e}(oeplion  is  made. 

(iii)  Guarantors  of  applicants  wilk 

(A)  In  the  case  of  personal  guarantees, 
provide  current  financial  statements 
(not  over  00  days  old  at  time  of  filing) 
signed  by  the  guarantors,  and  disclosing 
community  or  homestead  property. 

(B)  In  the  case  of  corporate 
guarantees,  provide  current  financial 
statements  (not  over  90  days  old  at  time 
of  filing)  certified  by  an  officer  of  the 
corporation. 

(3)  Other  requirements,  (i)  The  lender 
must  ascertain  that  there  are  no  claims 
or  liens  of  laborers,  materialmen, 
contractors,  subcontractors,  suppliers  of 
machinery  and  equipment  or  other 
parties  against  the  security  of  the 
borrower,  and  that  no  suits  are  pending 
or  threatened  that  would  adversely 
affect  Ihe  borrower's  interest  in  the 
collateral  when  the  security  instruments 
are  filed  and  when  final  loan 
distribution  is  made. 

(ii)  Appropriate  hazard  insurance  with 
a  standard  mortgage  clause  naming  the 
lender  as  beneficiary  may  be  required 
by  the  lender  when  deemed  necessary. 

(iii)  When  the  lender  believes  it  is 
necessary,  life  insurance  will  be 
required  for  the  individual  borrower  or 
all  members  of  the  entity  borrower  and 
will  be  assigned  or  pledged  to  the 
lender.  This  life  insurance  may  be 
decreasing  term  insurance.  A  schedule 
of  life  insurance  available  will  be 
included  as  part  of  the  application. 

(iv)  Woricer's  Compensation 
Insurance  will  be  obtained  as  required 
by  State  law. 

(v)  The  requirements  found  in  Exhibit 
M  to  Subpart  G  of  Part  1940  of  this 
chapter  will  be  met 

(b)  Preference.  When  it  appears  that 
available  funds  will  be  inadequate  to 
meet  the  needs  of  aD  applicants,  the 
following  preferences  will  apply: 

(1)  An  application  on  hand  fiom  a 
veteran  as  defined  in  %  198ai06(bH23)  of 
this  subpart  will  be  given  preference  by 
the  lendier  over  an  application  from  a 
nonveteran  on  file  at  the  same  time. 
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(2)  An  application  on  hand  from  an 
FmHA  insured  loan  borrower  will  be 
given  preference  over  one  from  an 
applicant  who  does  not  have  an  FmHA 
insured  loan. 

(3)  An  application  for  a  loan  for  land 
purchase  from  a  applicant  who  has  a 
dependent  family,  or  is  an  owner  of 
livestock  and  farm  implements 
necessary  to  successfully  carry  on  a 
farming  operation;  or  is  able  to  make 
downpayments  will  be  given  preference 
over  one  from  an  applicant  who  does 
not  meet  any  of  these  criteria. 

(c)  Determining  whether  credit 
elsewhere  is  available.  The  lender  will 
certify  on  the  appropriate  forms  that  the 
applicant  is  unable  to  obtain  the 
requested  loans/lines  of  credit  without 
the  guarantee  from  the  Government. 
Property  and  interests  in  property 
owned  and  income  received  by  an 
individual  applicant,  a  cooperative  and 
its  members  as  individuals,  a 
corporation  and  its  stockholders  as 
individuals,  a  joint  operation  and  the 
joint  operators  as  individuals,  and  a 
partnership  and  its  members  as 
individuals  will  be  considered  and  used 
by  an  applicant  in  obtaining  credit 
without  a  guarantee. 

(d)  Relationship  between  FmHA  loans 
and  guaranteed  or  insured  economic 
emergency  loans.  Borrowers  indebted  to 
FmHA  and/or  an  FmHA  guaranteed 
lender  for  EE  loans,  may  be  considered 
for  FO  or  SW  guaranteed  loans,  or  OL 
guaranteed  loans/lines  of  credit, 
provided  the  total  outstanding  principal 
indebtedness  for  EE,  FO,  RL,  SW,  or  OL 
guaranteed  or  insured  loans/lines  of 
credit  to  FmHA  and/or  an  FmHA 
guaranteed  lender  would  not  exceed 
$650,000  I       j 

Administrative 

The  County  Supervisor  will  determine 
whether  the  lender  is  requiring  the  necessary 
security.  If  necessary,  the  assistance  of  the 
District  Director  or  Fanner  Programs  Staff 
will  be  obtained. 

§  1980.109   Piuniiiaory  notes,  Ine  of  credit 
,  security  instrunisnts,  snd 


(a)  Promissory  notes,  line  of  credit 
agreements,  mortgages,  and  security 
agreements.  The  lender  will  use  its  own 
promissory  notes,  line  of  credit 
agreements,  real  estate  mortgages 
(including  deeds  of  trust  and  similar 
instruments),  and  security  agreements 
(including  chattel  mortgages  in 
Lxiuisiana  and  Puerto  Rico),  provided    - 
such  forms  do  not  contain  any 
provisions  that  are  in  conflict  or  are 
inconsistent  with  the  provisions  of  this 
subpart  or  subpart  A  of  this  part. 

(1)  Repayment  Schedules — In  order 
for  notes  to  be  acceptable,  the  principal 


and  interest  repayment  schedules  wiB 
be  clearly  shown  in  the  note(8).  Use  (A  a 
note  with  a  "payment  on  demand" 
feature  is  not  permissible  unless  it  is 
modified  by  a  supplemental  agreement 
which  waives  the  demand  feature  and 
sets  forth  the  repayment  schedule. 

(2)  Signatures — Except  in  those 
unusual  circumstances  where  an 
exemption  is  obtamed  in  accordance 
with  S  1980.106  of  this  subpart  the 
promissory  note  will  be  signed  as 
follows: 

(i)  Individuals.  Only  one  person  %vill 
sign  the  note  as  a  borrower.  If  a  cosigner 
is  needed,  the  cosigner  will  also  sign  the 
note. 

(ii)  Cooperatives  or  corporations.  The 
appropriate  officers  will  execute  the 
note  on  behalf  of  the  cooperative  or 
corporation.  The  individuals  designated 
by  the  cooperative  or  corporation  that 
wdll  operate  the  farm  will  sign  the  note 
as  co8igner(8)  and  will  be  personally 
liable  for  the  debt 

(iii)  Partnerships  or  joint  operations. 
The  note  will  be  executed  by  the  partner 
or  joint  operator  authorized  to  sign  for 
the  entity,  and  all  partners  in  the 
partnerslup  or  joint  operators  in  the 
joint  operation,  as  cosigners. 

(b)  Financing  statements.  Commercial 
financing  statement  forms  that  comply 
with  State  laws  and  regulations  may  be 
used-  They  must  be  adapted  to  meet 
FmHA  requirements  by  inserting 
provisions: 

(1)  Covering  the  "proceeds  and 
products"  of  the  collateral  described, 
and 

(2)  Stating  that  "disposition  of  the 
collateral  is  not  authorized  hereby." 

91980.110   Loan  subaidy  rates,  claims,  and 
peyineiits  (for  EM  sctuel  loss  loans  only). 

Loan  subsidies  are  payments  made  by 
FmHA  to  lenders  to  induce  them  to 
service  and  collect  guaranteed  EM 
loans. 

(a)  Subsidy  rotes.  FmHA  will 
establish  subsidy  rates  periodically. 
Thus,  the  subsidy  rate  may  vary  from 
time  to  time.  However,  the  subsidy  rate 
set  forth  in  the  Loan  Note  Guarantee 
will  remain  constant  during  the  life  of 
the  loan  guarantee.  The  subsidy  rate 
will  be  a  rate  equal  to  the  difference,  if 
any,  between  the  interest  rate  charged 
to  the  borrower  and  any  higher  annual 
rate  prevailing  in  the  private  market  for 
similar  loans  as  determined  by  the 
Secretary  of  Agriculture.  The  lender  may 
contact  the  local  County  Supervisor 
servicing  the  area  to  obtain  the  current 
subsidy  rate.  (See  FmHA  Instruction 
440.1,  Exhibit  B,  a  copy  of  which  is 
available  in  any  FmHA  Office.) 

(b)  Annual  subsidy  claims  and 
payments.  The  initial  subsidy  claim  will 


be  prepared  by  the  lender  using  Form 
FmHA  19e6-2C  "Request  Interest  Rate 
Buydowii/Subsidy.  Payment  to 
Guaranteed  Loan  tender."  on  or  about  a 
date  12  months  from  the  date  of  the     . 
note.  The  original  will  be  mailed  by  the  . 
lender  to  the  County  Supervisor. 
Subsequent  subsidy  claims  will  be  filed 
by  the  lender  on  or  about  a  date  12 
months  thereafter,  but  no  later  than  the 
anniversary  date  of  the  filing  of  the 
initial  subsidy  claim.  Upon  biXi  payment 
of  a  note  the  lender  will  immediately 
prepare  Form  FmHA  1980-24  and  mail 
the  original  to  the  County  Supervisor, 
(c)  When  subsidy  payments  cease. 
When  FmHA  purchases  a  guaranteed 
portion  of  a  loan,  subsidy  payments  on 
that  portion  wiU  cease.  Loan  subsidy 
payments  will  also  cease  when  the  Loan 
Note  Guarantee  terminates. 


99 1980.1 11-190ai  12    inoeerved] 
91980.113   ReceivInQ  end  pfocesainQ 


An  applicant  and/or  lender  may  file 
either  a  preliminary  or  complete 
application.  In  either  case,  the 
requirements  of  {  1980.46  of  Subpart  A 
ef  this  part  must  be  met.  A  preliminary 
application  may  be  used  when  an 
applicant  or  lender  wants  FmHA  to 
determine  eligibility,  feasibility,  or  the 
availability  of  guaranteed  authority 
before  filing  a  complete  application. 
Exhibit  C  of  this  subpart  (available  in 
any  FmHA  office)  may  be  used  by 
lenders  for  submitting  applications 
under  this  Subpart  The  County 
Supervisor  will  cooperate  with  the 
lender  and  applicant  and  will  provide 
appropriate  assistance  in  connection 
with  loan/line  of  credit  application 
processes.  The  degree  of  this  assistance 
will  be  determined  by  the  lender's 
experience  with  FmHA  guaranteed  loan 
processing.. the  lender's  farm  lending 
experience,  and  the  complexity  of  the 
proposal.  The  lender  and  applicant 
should  contact  the  local  FmHA  office 
serving  the  area  where  the  farming 
operation  is  conducted  for  guidance  and 
assistance  in  preparing  the  request  and 
for  obtaining  the  guarantee.  The  County 
Supervisor  will  provide  copies  of  all 
applicable  FmHA  forms  and  regulations. 

(a)  Preliminary  application.  This  will 
consist  of: 

(1)  Form  FmHA  449-6.  "Application 
for  Guaranteed  Loan  (Farmer 
Programs)."  For  applications  to  be 
processed  under  die  ^proved  Lender 
feature  set  out  in  Exhibit  A  of  this 
subpart.  Form  FbiHA  449-6  need  only 
reflect  the  name,  address,  telephone 
number,  purpose  of  the  loan  or  line  of 
credit  and  date  and  signature  of  the 
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applicant.  I 
requested  1 
attadiedi 
the  lender's  i 
Request  for  1 
Contract  of  ( 
(2)  Verific 
empioji 

13)  r 


I  the  information 

lie  form  is  provided  on  an 

■tive  document  such  as 

■tion  form.  th,e  FmHA 
in.Note  Guarantee/ 
iiarantee.  etc. 
tion  of  oflF-fann 
l^any. 

il  credit  report  or  other 
information  jimceming  an  applicant's 
credit  history    . 

(4)  For  a  op  sperative.  corporation, 
partnership.  Ic  r  joint  operation,  those 
additional  Hk  lu  listed  in  1 1980.113(5) 
of  this  subpfjn. 

(5)  Any  proi>osed  line  of  credit 
agreement  i  ^ 

Oi]  Coo/>eMUve,  cotpomtion. 
parinenhip,ar  joint  operation 
applicants.  It  {the  applicant  is  a 
cooperative,iiorporation.  partnership,  or 
joint  operattds  the  following  additional 
information  will  be  obtained  and 
included  in  oje  loan  docket: 
(1)  A.  com wte  list  of  members. 

jpatlners,  or  joint  operators 
■ddress,  citizenship, 
Ipation.  and  the  hiimber  of 
ircentage  of  ownership  or 
in  the  cooperative  or 
ly  each,  or  die  percentage 
'  1  in  the  partnership  or 
1.  by^ach. 
^t  personal  financial 
I  all  members  of  & 
tt  operators  of  a  joint 
lera  of  a  piartnership,  or 
}f  a  corporation. 
^t  financial  statement  from 
the  cooperative,  corporation, 
partnetthip,  jdr  joint  operation  itself, 
bf  the  cooperative's  or 
I  [charter,  or  any  partnership 
ion  agreement  any 
sration  and  bylaws, 
any  certificalt#  or  evidence  of  current 
registration  (good  standing),  and  a 
resolution(s]^dopted  by  the  Board  of 
Directors  or  liaembers  or  stockholders 
authorizing  Stifled  ofTicers  of  the 
cooperative, 'Corporation,  partnership,  or 
joint  operatiMi  to  apply  for  and  obtain 
the  desired  losn  and  execute  required 
debt  security^  and  other  instruments 
and  agreemdi^ts. 

(c)  Preliminary  determination  by 
FmHA.  If  it  4^pears,  after  a  review  of 
the  preliminary  application,  that  the 
applicant  is  not  eligible,  the  County 
Supervisor  Will  notify  the  loan  applicant 
and  the  lenda-  in  writing  within  5 
calendar  dajf^  of  FmHA's  decision  of  all 
the  reasons  for  the  decision  and  advise 
them  of  theii  ppportunity  for  an  appeal, 
as  set  out  in  ^bpart  B  of  Part  1900  of 
this  chapter,  if  applicable.  If  it  appears 
that  the  appuant  is  eligiUe  and  loan 
guarantee  funding  authority  is  available, 
the  County  Supervisor  will  inform,  the 


stockholde 
showing  the  |i 
princiJMl  < 
shares  and  | 
ofstodcheU 
corporation,  II 
of  interest  hf 
joint  operatij] 

(2)  A  cur 
statement  fr^ii 
cooperative, 
operation,  pi 
stoddiolder^  I 

(3)  A  curr^a 


(4)  A  copy 
corporation*^ 
or  joint  oper 
articles  of  i 


lender  and  applicant  not  later  than  10 
calendar  days  after  receipt  of  the 
preliminary  application  and  request  the 
lender  to  submit  a  complete  application. 

(d)  Complete  education.  The 
complete  application  will  consist  oh 

(1)  Those  items  listed  in  paragraphs 
(a)  and  (b)  of  this  section. 

(2)  Applicable  items  required  by 
S§  1980.4a  198041. 198042. 1980.43. 
1980.44.  and  1980.45  of  Subpart  A  of  this 
part. 

(3)  Fonn  FmHA  440-^12.  "Request  for 
Loan  Note  Guarantee  (Farmer  Program 
Loans)."  or  Form  FtoiHA  1980-25. 
"Request  for  Guarantee  (Operating 
Loan/Line  of  Credit,  Emergency 
Livestock  Loan,  or  Economic  finetgency 
Loan)." 

(4)  A  copy  of  any  lease,  contract  or 
agreement  entered  into  by  the  applicant 
which  may  be  pertinent  to  the  . 
consideration  of  the  application,  or 
when  a  written  lease  is  not' obtainable,  a 
statement  setting  forth  the  terms  and 
conditions  of  the  agreement  will  be 
included  in  the  loan  docket 

(5)  Form  FmHA  440-32.  "Request  for 
Statement  pf  Debts  and  Collateral."  or 
similar  documentation  provided^by 
Approved  Lenders. 

(6)  Notices  of  compliance  with  the' 
Privacy  Act  of  1974. 

(7)  Proposed  loan  agreements  or  line 
of  credit  agreements  when  aContract  of 
Guarantee  is  requested,  between  the 
applicant  and  lender.  (See  paragraph  VII 
of  Form  FknHA  449-35,  "Lender's 
Agreement"  or  paragraph  VII  of  Form  . 
FmHA  1980-^&  "Lender's  Agreement.") 
Loan  Agreements  or  Line  of  Credit 
Agreements  will  include  at  least  the 
following: 

(i)  Any  improved  management 
practices  to  be  implemented. 

(ii)  Requirements  for  accounting  and 
recordkeeping  and  periodic  financial 
reporting.  Line  of  credit  agreements  will 
require  the  borrower  to  submit  annual 
financial  statements  and  cash  flow 
projections  prepared  in  accordance  with 
paragraph  (d)(8)  of  this  section. 

(iii)  A  list  of  security  for  the  loan/line 
of  credit  and  plans  for  at  least  an  annual 
accounting  for  security. 

(iv)  Prohibitions  against  assuming 
liabilities  or  obligations  of  others. 

(v)  Restrictions  on  patronage  refunds, 
it  the  applicant  is  a  cooperative; 
dividend  payments,  if  the  applicant  is  a 
corporation;  or  distribution  of  net 
income,  if  the  applicant  is  a  partnership 
or  joint  operation. 

(vi)  Limitations  on  purchase  or  sale  of 
equipment  and/or  fixed  assets. 

(vii)  Limits  on  compensation  of 
officers  and/or  owners  if  not  a  sole 
proprietorship. 


(viii)  Minimim  working  capital 
requirements. 

(ix)  Maximum  debt  to  asset  ratio. 

(x)  Restrictions  concerning 
consolidation,  mergera  or  other 
circumstances  if  the  applicant  is  a 
corporate  entity. 

(xi)  Purposes  for  which  loan  funds  or 
funds  advanced  under  the  line  of  credit 
will  be  used. 

(xii)  Interest  rate. 

(xiii)  The  plan  for  repayment 
reamortization,  or  resdiedulii^  of  the 
loan  or  line  of  credit 

(8)  Production  history  and  operation 
forecast  must  also  be  provided  by  the 
lender  and/or  applicant.  Financial  and 
production  history  must  include  the  past 
S  yean.  The  information  will  also 
include  current  financial  condition; 
projected  production;  income  and 
expenses:  and  loan/line  of  credit 
repayment  plan.  Forms  ordinarily  used 
by  die  lender  or  Form  FmHA  431-2, 
"Farm  and  Home  Plan."  Form  431-1. 
"Long-Time  Farm  and  Home  Plan,"  or 
Form  FmHA  424-1,  "Development  Plan," 
may  be  used,  or  other  sinular  plans  of 
operation  acceptable  to  FmHA. 

(i)  Lenders  will  use  the  following 
sources  of  price  information  to  develop 
Operation  forecast  projections: 

(A)  Futures  market  price  less  the 
recognized  basis  points  for  the  area, 
documented  by  date,  location,  time  and 
de^ve  of  use. 

(B)  Government  loan  rates,  i.e.,  ASCS 
target  prices. 

(C)  Published  current  market  prices. 

(D)  The  negotiated  price  in  any 
forward  contract 

(E)  Mces-developed  by  the  State  land 
grant  university  for  the  time  of  crop  sale. 

(F)  For  specialty  crops,  the  average  of 
three  previous  years;  prices,  only  if  the 
above  data  is  not  available. 

(ii)  Crop  yields  will  be  estimated  in 
the  following  priority  of  information 
available,  or  in  a  combination  of 
information  if  complete  information  is 
not  available  for  each  category. 
Estimated  crop  yields  wilt  be  based  on 
the  applicant's  accurate  S-year  average, 
historical  production  yields.  ASCS 
Proven  or  Established  yields  maybe 
used  for  actual  yields.  ASCS  Proven  or 
Established  yields  maybe  used  for 
actual  yields  when  tiie  applicant  does 
not  have  accurate  records  or  has  not 
been  established  in  farming  for  the  past 
5  years. 

(9)  Appraisals — (i)  Appraisal  Report. 
(A)  Real  estate  or  chattel  property  that 
will  serve  as  collateral  for  a  loan/line  of 
credit  will  be  appraised.  Appraisal 
reports  may  be  on  forms  approved  by 
the  lender  and/or  Form  FmHA  422-1. 
"Appraisal  Report  Farm  Tract"  and 
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Form  FmHA  440-21,  "Appraisai  of 

Chattel  Property." 

(B)  A  real  estate  appraisal  report  will 
be  based  on  at  least  two  comparable 
sales  made  within  2  years.  If  the  real 
estate  has  been  appraised  by  FtaiHA  or 
by  a  qualified  appraiser  within  the  last 
12  months  and  if  no  significant  changes 
in  the  mariiet  value  of  real  estate  have 
occurred  in  the  area  within  the  past  12- 
month  period,  a  new  appraisal  does  not 
have  to  be  made. 

(C)  A  current  chattel  appraisal  is 
required  when  chattels  are  taken  as 
security. 

(ii)  Appraiser  Qualificatioia.  The 
lender  is  respmisible  for  substantiating 
the  appraiser's  qualifications.  The 
lender  will  obtain  FmHA's  concurrence 
that  the  appraiser  has  the  necessary 
qualifications  and  experience  before  the 
lender  will  utilize  the  appraiser  in  any 
appraisal  work.  The  appraiser 
completing  the  report  must  meet  at  least 
one  of  the  following  qualifications: 

(A)  Certification  by  a  National  or 
State  appraisal  society. 

(B)  If  a  certified  appraiser  is  not 
available,  the  lender  may  use  other 
qualified  appraiseta,  if  the  lender  can 
establish  that  the  appraiser  meets  the 
criteria  for  certification  in  a  National  or 
State  appraisal  society. 

(C)  llie  appraiser  has  recent,  relevant 
documented  appraisal  experience  or 
training,  or  other  factors  cleariy 
estabUsh  the  appraiser's  qualifications. 

(10)  The  lender's  plan  for  servicing  the 
loan/line  of  credit  and  providing 
management  assistance  to  the  borrower, 
including  the  steps  necessary  to  see  that 
the  requirements  of  the  loan  agreement 
are  met 

(11)  Notices  of  compliance  with  the 
Privacy  Act  of  1974. 

(12)  Applicable  items  required  in 
Subpart  G  of  Part  1040  of  tfiis  Chapter, 
including  SCS  Form  CPA-28,  "Highly 
Erodible  Land  and  Wetland 
Conservation  Detemination."  and  Form 
AD-102e,  "Highly  Erodible  Load  and 
Wetland  Conservation  Certification."  as 
specified  io  Exhibit  M  to  Subpart  G  of 
Part  1980  (rf  this  chapter. 

Administmtive 

A.  ReganOets  of  whether  the  applicant  is 
acting  as  an  indiTidual  or  at  a  repreaentative 
of  a  cooperative,  ooiporation.  pailnerahip,  or 
joint  operation,  when  FtaHA  solicHs  personal 
inf onnatkai.  the  individual  will  be  given 
FmHA  410-S.  "Statement  Required  by  the 
Privacy  Act" 

B.  If  FtaHA  desires  to  obtain  iaidimatioa 
concerning  an  individual  bam  any  source, 
FmHA  wiB  provide  such  source  with  Form 
FmHA  410-ta  "Privacy  Act  Statement  to 
References." 

C.  Immediately  after  ■  prenminary  or 
complete  applicatian  is  received,  and  prior  to 


County  Cooanittee  adiaa.  the  Gouty 
Supervisor  wfll  mad  Attadneat  1  to  Exhibit 
D  of  this  StibpaH  to  the  bowowei  aad  lender 
describing  the  Interest  Rate  Buydown 
Program. 
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When  the  County  Supervisor  receives 
a  complete  application,  the  proper 
independent  investigations,  inspections, 
and  appraisal  reviews  will  be  made  to 
determine  whether  the  applicant  is 
eligible,  whether  the  proposed  loan/line 
of  credit  is  for  authorized  purposes, 
whether  there  is  reasonable  assurance 
of  a  positive  cash  f!ow  protection,  and 
whether  there  is  sufficient  collateral  and 
equity.  The  determinations  will  be 
recorded  on  Form  FmHA  449-23, 
"Guaranteed  Loan  Evaluation  (Farmer 
Programs)."  This  evaluation  is  for  the 
benefit  of  FmHA,  not  the  lender.  The 
County  Supervisor  will  notify 
participants  in  the  Approved  Lender 
Program  within  three  working  days 
whether  an  application  submitted  is 
complete  and  acceptable.  Nonapproved 
lenders  will  be  advised  on  the 
completeness  of  applications  within  14 
working  days.  This  requirement  is 
contingent  upon  the  availability  of  a 
County  Sapervisor  during  the  prescribed 
time  frame,  and  emplojment  ceilings 
a^ecting  RbHA. 

(a)  Indication  of  anaoceptability.  If 
the  application  for  a  guarantee  cannot 
be  approved  for  reasons  that  would  not 
be  affected  by  the  County  Comsaittee 
certification,  the  County  Supervisor  will 
so  infotiB  the  lender  and  the  loan 
applicant  in  writing  «vithin  10  calendar 
days  of  the  decision.  Factual  reasons  for 
the  decision  will  be  clearly  set  forth 
along  with  notice  of  the  opportmity  for 
an  appeal  as  set  out  in  Subpart  B  of  Part 
1900  of  this  chapter. 

(b)  Indication  of  acceptabilitf.  If  the 
evaluation  indicates  that  the  gasrantee 
may  be  approved,  the  County  Sapervisor 
will  present  die  application  to  the 
Coanty  Committee  for  certification  or 
rejection. 

Administrative 

The  County  Supervisor  wilk 

A.  Determine  if  the  material  and 
information  submitted  is  complete. 

B.  Determine  that  a  positive  cash  flow 
projection  as  defined  in  |  nS0.10e(b)(17)  can 
be  reasonably  achieved. 

C  Determine  if  tin  proposed  collateral  is 
adequate.  lepayuMut  plan  realistic,  and  loan 
agreement  is  satisfactaty. 

D.  Determine  that  the  requirements  of 

S  S  19aa40  Oiraugb  198a45  of  Subpart  A  of 
this  part  and  those  found  in  Exhibit  M  to 
Subpart  G  of  Part  1940  of  this  chapter  are 
met. 

E.  Follow  the  requirements  of  Subpart  G  of 
Part  1940  of  this  chapter. 


HiMaiiis 

The  County  Stqisrvlsoc  %vin  have  the 
County  CoiBmittse;^review  acceptable 
loan  applications  widiia  30  calendar 
days  (or  14  calendar  dajfv.  if  a 
participant  in  die  Approved  Lender 
Program  is  involved]  after  receipt  of 
comjpleted  applications  to  determine 
whether  the  applicants  meet  FmHA 
eligibility  requirements.  The  County 
Supervisor  will  prompdy  notify  the 
lender  and  applicant  in  nvriting  of  the 
County  Committee's  determinatioa  (See 
S  1980.115  Administrative  paragraph  B.) 

(a)  Farotubie  adioa.  If  the  County 
Committee  finds  the  applicant  eligible, 
the  members  will  sign  Fonn  FimHA  440- 
2.  "County  Committee  Certification  or 
Recommendation.*'  lUs  form  will  be 
retained  in  the  County  Office  file.  When 
the  applicant  has  been  determined 
eligible  for  assistance  and  additional 
information  becomes  available  before 
issuance  of  tfaa  conditional  commitment 
that  indicates  the  original  determination 
may  be  in  error,  the  applicant  will  be 
reconsidered  by  the  County  Committee 
taking  the  new  information  into  account 
The  County  Committee  will  Uien 
recertify  whether  or  not  the  applicant 
continues  to  meet  eligibility 
requirements  by  the  use  of  Form  FmHA 
440-2.  Proper  notification  as  to  action 
taken  will  be  sent  to  the  applicant. 

(b)  Unfavorable  action.  If  the  County 
Committee  finds  the  applicant  ineligible, 
the  members  will  complete  Form  FmHA 
440-2  and  the  County  Supervisor  will 
inform  the  lender  and  the  loan  applicant 
in  writing  within  10  calendar  days  of 
FmHA's  decision  of  the  reasons  for 
disapproval  and  of  their  opportunity  for 
an  appeal  as  set  out  in  Subpart  B  of  Part 
1900  of  this  Chapter. 

Administrative 

A.  After  County  Committee  certification  is 
obtahied.  the  Coanty  Supervisor  will: 

1.  Prepare  Form  FtnHA  1040-1.  "Request 
for  Obligation  of  Funds,"  and,  for  initial 
loans/lines  of  credit  only,  Fonn  FtaiHA  1980- 
SO,  "Add.  Delete,  or  Change  Guaranteed  Loan 
Borrower  Information,"  in  accordance  with 
the  FMI. 

2.  Prepwe  Form  FknHA  440-14. 
"Conditiooal  Conuaiiment  for  Guarantee,"  or 
Form  FSiHA  1980-4S.  "Conditional 
CommiUnent  for  Contract  of  Guarantee  (Line 
of  Cradit)."  In  no  case  will  Form  FmHA  440- 
14  or  1980-15  be  executed  prior  to  the 
determination  of  availabihly  of  huidB  for  the 
loan/line  of  credit  Any  special  conditions  of 
approval  will  be  listed  in  the  space  provided 
on  tfia  fonn.  including  requirements  for 
security,  improved  management  practices, 
and  the  type  and  frequency  of  financial 
reports  required  by  AnHA  but  not  required 
by  the  lender.  An  attachment  to  the  form  may 
be  used  if  neceasaiy. 
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execute  Foi 
1960-15  and 
accordance 
prompt  appi 


3.  Forwardl  ^  loan  docket  to  the 
appropriate  a^roval  official  if  the  loan/line 
of  credit  ia  n^^  within  the  County 
Superviaor't  tt>proval  authority. 
B.  The  apptroval  ofBcial  will: 
1.  Approv^  br  diaapprove  all  guaranteed 
it  later  than  00  ciJendar  days 
completed  applications, 
PtnHA  1940-1. 448-14  and/or 
itribute  the  copies  in 
ith  theTML  In  order  to  meet  the 
el  requirement  when  funds  are 
temporarily  ^ihauSted  and  the  loan  will  be 
appntved.  Fimn  FmHA  1940i-1  asust  be 
siyaed.  The  Idlowing  approval  condition  will 
be  indwlad,  \Ld»  Section  41,  Xomments 
and  Reqoinnanis  of  Certifying  Official."  for 
guaranteed  rvner  Program  loans. 

"This  loanj|uarantee  is  approved  subject  to 
the  availabiU^  of  funds.  If  this  loan 
guarantee  is  klot  issued  for  any  reaaon  within 
90  calendar  d^ys  from  the  date  of  approval 
on  this  docufilent.  the  approval  official  may 
request  upd^lhl  infonnation  concerning  the 
lender  ana  ti^  loan  applicant  The 
undersigned  il^der  agrees  that  the  approval 
official  wiU  uve  14  working  days  to  review 
any  updated!  i^nformation  and  decide  whether 
to  submit  thiij  document  for  obligation  of 
funds."        \\ 

When  fun^l  are  exhausted,  a  Conditional 
Commitmenj  for  Guarantee  will  not  be 
executed  unjilauch  time  as  fonds  have  been 
obligated  in  pbnnection  writh  the  guarantee 
request 

the  space  ptovidsd  on  Form 
(A.1.  above)  or  Form  FmHA 
ibove)  any  special  conditions 
luding  requirements  for 
ed  management  practices 
y  erodiUe  land  and 
%vetland  found  in  Exhibit  Kf  of 
Subpart  G  ot  Ptai  1940  of  this  chapter,  and 
type  and  fremency  of  financial  reports 
required  by  FbHA  but  not  required  by  the 
lender.  WheiiJForm  FmHA  1980-lS  is 
executed,  ditelapproval  Official  will  add  the 
requirement  Inat  the  lender  will  submit  to 
FmHA  a  current  financial  statement  and  cash 
flow  prepar4<f  in  accordance  with 
1 190O.li3(d)^)  for  prior  approval  of 

made  for  the  second  and  third 
of  credit  The  lean  approval 
include  the  following 
condition  of  approval  in  the 

traent 
agrees  that  if  liquidation  of 
imndnent  the  lender 
borrower  Utr  an  Interest 
under  Exhibit  D  of  Subpart  B 
900,  and  request  a 
of  the  boRower's  eligibility  by 
FmHA.  The  lender  may  not  initiate 
foreclosure  attion  on  the  loan  (or  line  of 
credit  if  Fork  FknHA  1980-15  is  used)  until  00 
calendar  dayt  after  a  determination  has  been 
made  with  r^fpect  to  the  eligibility  of  the 
borrower  to  It^articipate  in  the  Interest  Rate 
Buydown  Rrt^ram." 

An  attachment  to  the  form  may  be  used,  if 
necessary.  iUtaim  Fonns  FmHA  449-14  or 
FmHA  190IHIS  to  the  County  Supervisor  for 
execution  aiid  proper  distribution.  When 
Form  FlnHAI  MOO-lS  Is  executed  the  approval 
ofBcial  will  ^  M  the  requirement  that  the 
lender  will  swrnit  to  FmHA  a  current 


2.  Set  for 
FmHA^ 
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of  approval,  li 
security,  imq 
relating  to  I 
conversion  ( 
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financial  statement  and  cash  flow  prepared 
in  accordance  with  1 19aaiia(d)(8)  for  prior 
approval  of  advances  made  for  the  second 
and  third  years  of  a  line  of  credit 

3.  Forward  the  loan  docket  to  the 
appropriate  approval  official  if  the  loan/line 
of  credit  exceeds  the  State  Director's 
approval  authority  or  when  the  State  Director 
needs  assistance  in  handling  any  complaints 
of  noncompliance. 

4.  In  addition  to  the  requirements  in 
paragraph  B.1,  above,  approval 
detemlnatiaos  will  be  made  within  14 
workii^  days  of  Coiraty  Committee 
Certification  for  Approval  Lenders,  and 
within  30  calendar  days  of  County  Committee 
Certification  for  nonapproved  lenders. 

§  19I0.11S   RcvMw  of  ro^ulrwiiMrts. 
The  lender  and  applicant,  after 
reviewing  approval  conditions  and 
security  requiranents  as  set  forth  in 
Form  FmHA  448-14  or  Form  FmHA 
1980-15,  will  complete  and  execute  the 
"Acceptance  or  Rejection  of  Conditions" 
and  return  a  copy  to  the  County 
Supervisor.  If  the  conditions  cannot  be 
met.  the  lender  and  applicant  may 
propose  alternatives  to  the  County 
Supervisor.  These  alternatives  will  be 
considered  and  the  lender  will  be 
advised  of  FmHA's  decision  to  accept  or 
reject  the  alternatives.  If  accepted.  Form 
FmHA  44»-14  or  FtaiHA  198&-15  will  be 
so  revised.  If  rejected,  the  County 
Supervisor  will  notify  the  loan  applicant 
and  tiie  lender  in  writing  within  10 
calendar  days  of  FmHA's  decision  as  set 
out  in  Subpart  A  of  Part  19ia  of  all  the 
specific  reasons  for  the  decision,  and 
advise  them  of  their  opportunity  for 
appeal  as  set  out  in  Subpart  B  of  Part 
1900  of  this  chapter. 


D.  Review  basic  credit  requirements  of  all 
loans/Unes  of  credit 

B.  Review  cost  oveiTuns.  if  any.  and  how 
they  will  be.met 


S 19WL117   CondMons  precedsnt  to 
iMiMneo  of  the  Loan  Note  QuarantM  or 
Contract  of  Queranlee. 

See  f  198aeo  of  Subpart  A  of  this  part 
The  provisions  of  i  1960.60(a)(2)  and  (8) 
are  not  applicable  to  Farmer  Program 
loans. 

Administrative 

The  County  Supervisor  will: 

A.  Consult  with  the  lender  and  applicant 
conoeniing  any  changes  made  to  the  initially 
issued  or  leviMd  Form  FmHA  449-14  or 
FmHA  1980-15.  A  copy  of  Form  FmHA  449-14 
or  FteHA  1900-15  and  any  amendments  will 
be  included  in  the  file. 

E  Review  the  loan  agreement  between  the 
borrower  and  lender  which  provides  for  the 
periodic  snbmission  of  financial  statements 
to  the  County  Supervisor.  An  annual  analysis 
report  will  be  required.  In  line  of  credit  cases 
the  County  Supervisor  will  review  with  the 
lender  the  requirement  that  the  lender  is  to 
sulmit  a  current  financial  statement  and  cash 
flow  prepared  in  accordance  with 
1 190ail3(d)(8)  for  |Mior  approval  of 
advances  made  in  tlie  second  and  third  years 
of  a  line  of  credit 

C  Review  plans  for  inspection  on 
construction  projects. 


f  19t0.11f 

or4 


of  Lender's 


Contract 


(a)  See  §  1960.61  of  Subpart  A  of  this 
part 

(b)  A  guaranteed  portion  of  the  loan 
may  not  be  sold  by  the  lender  until  the 
loan  has  been  fully  disbursed  to  the 
borrower.  The  guaranteed  portion  of  a 
line  of  credit  wUl  never  be  sold  or 
assigned  by  the  lender  except  as 
provided  in  paragraph  III  of  Form  FmHA 
1960-38,  "Lender's  Agreement  (Line  of 
Credit)." 

(c)  The  amount  to  be  entered  in  the 
blai^  in  paragraph  IX.  C.5.  of  Form 
FmHA  449-35  "Lender's  Agreement"  or 
paragraph  DC.  C.5.  of  Form  FmHA  1980- 
38  for  a  loan  secured  by  chattels,  will  be 
the  lesser  of  $10,000  or  20  percent  of  the 
loan/line  of  credit  for  OL  loan/line  of 
credit  purposes. 

(d)  Paragraph  IX.  ClO.  of  Form  FmHA 
440-35  will  be  changed  by  striking  the 
word  "semiannually."  inserting  the  word 
"annually"  in  its  place,  and  eUminating 
the  words  "and  June  30." 

Adminiatrative 

A.  Section  1900Sl(a).  The  original  Form 
FmHA  448-35  or  Form  FmHA  1900-38  will  be 
kept  in  the  County  Office. 

B.  Section  1980.81(bXV-  Copy(ie8)  of  the 
Loan  Note  Guarantee(s)  or  Contract  of 
Guarantee{s)  will  be  kept  in  the  County 
Office.  Additional  copyjies)  may  be  retained 
by  the  State  Office.  Copies  of  all  issued  I>}an 
Note  Guarantees  or  Contract  of  Guarantee(s) 
unll  be  kept  in  the  file. 

C.  Section  19eo.6Ub)(3).  For  reporting 
purposes  where  multi-notes  are  issued,  the 
loan  nvill  be  counted  as  one  loan  regardless  of 
the  number  of  notes  issued. 

H  196ai  19-1960.121    [Reaarvad] 

§1960.122   SubaMtutlon  Of  landara. 

With  prior  written  approval  of  the 
FmHA  State  Director,  a  new  eligible 
lender  may  be  substituted  for  the 
original  lender  provided  the  new  lender 
agrees  in  writing  to  assume  all  servicing 
and  other  responsibilities  of  the  original 
lender  and  acquires  the  unguaranteed 
portion  of  the  loan.  Such  substitution 
may  be  made  without  the  holder's 
consent  but  not  without  notice  to 
holder(s)  by  the  substituted  lender.  The 
new  lender  will  execute  Form  FmHA 
449-35  or  Form  FmHA  1960-38  at  the 
same  time  of  the  substitution.  After 
approval  of  the  lender.  Form  FmHA 
1980-4Z  "Notice  of  Substitution  of 
Lender,"  will  be  completed  by  the 
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FmHA  senricing  representative  and 
mailed  to  the  Finance  Office. 


§19eai23 

FaniMf  PiUQiani  loan. 

(a)  All  transfers  and  assumptions 
mxist  be  approved  in  writing  by  FmHA. 
Such  transfers  and  assumptions  must  be 
to  an  eligible  applicant  EM  Actual  loss 
loans  may  only  be  transferred  to  a  co- 
obligor. 

(b)  The  transferee  will  submit  Form 
FmHA  449-6.  and  other  needed 
information  to  the  lender  for  evaluation. 

(c)  In  accordance  with  the  Food 
Security  Act  of  1985  (Pub.  L  99-198). 
after  December  23, 1985.  if  an  individual 
transferee  or  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity 
transferee  is  convicted  under  Federal  or 
State  law  of  planting,  cultivating, 
growing,  producing,  harvesting  or 
storing  a  controlled  substance  (see  21 
CFR  Part  1308,  which  is  Exhibit  C  to 
Subpart  A  of  Part  1941  of  this  chapter 
and  is  available  in  any  FmHA  office,  for 
the  definition  of  "controlled  substance") 
prior  to  the  approval  of  the  transfer  and 
assumption  in  any  crop  year,  the 
individual  or  entity  shall  be  ineligible 
for  a  transfer  and  assumption  for  the 
crop  year  in  whidi  the  individual  or 
member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  years.  Applicants 
will  attest  on  Form  FmHA  449-6  that  as 
individuals  or  that  its  members,  if  an 
entity,  have  not  been  convicted  of  such 
crime  after  December  23. 1985. 

(d)  When  a  transfer  and  assumption 
occurs  and  the  transferee  has  an 
outstanding  insured  or  guaranteed  FO, 
SW  or  RL  loan,  the  borrower's  total 
unpaid  principal  insured  and  guaranteed 
indebtedness  for  these  loans  may  not 
exceed  the  lesser  of  $300,000  or  the 
market  value  of  the  farm  or  other  ,     < 
security.  When  the  transferee  is     'I 
indebted  for  an  OL  loan/line  of  credit 
the  transferee's  total  insured  and 
guaranteed  OL  principal  balance  may 
not  exceed  $400,000  at  the  time  of  the 
transfer  and  assumption. 

(e)  Available  transfer  and  assumption 
options  to  eligible  applicants  include 
trensfeiring  die  total  indebtedness  to 
another  bonrrower  on  the  same  terms,  or 
on  different  terms  not  to  exceed  those 
terms  for  which  an  initial  loan/line  of 
credit  can  be  made. 

(f)  In  any  transfer  and  assumption 
case,  the  transferor,  including  any 
guarantorfs),  may  be  released  from 
liability  by  the  lender  with  FmHA 
written  concurrence  only  when  the 
value  of  the  collateral  being  transferred 
is  at  least  equal  to  the  amount  of  the 
loan  or  the  line  of  credit  ceiling  for 


Contracts  of  Guarantee.  If  die  transier  is 
for  less  than  this: 

(1)  FtaiHA  must  determine  that  the 
transferor  has  no  reasonable  debt- 
paying  ability  considering  assets  and 
income  at  the  time  of  the  traaafer . 

(2)  The  FmHA  Coanty  Ckmmiittee 
must  certify  tiiat  the  transfieror  has 
cooperated  in  good  faith,  used  due 
diligence  to  maintain  the  collateral 
against  loss,  and  has  otherwise  ftdfilled 
all  of  the  regulations  of  this  sulqiart  to 
the  best  of  the  transferor's  ability. 

(g)  Any  proceeds  received  from  the 
sale  of  security  before  a  transfer  and 
assumption  wdl  be  credited  to  the 
transferor'^  guaranteed  loan  debt  in 
inverse  order  of  maturity  before  the 
transfer  and  assumption  transaction  is 
closed 

(h)  The  lender  is  reqwnsible  for 
getting  an  appraisal  of  the  fair  market 
value  of  all  the  collateral  securing  the 
loan/line  of  credit  Subject  to  the 
approval  of  the  transfieror  and 
transferee,  and  apinaisal  can  be  made 
by  either  independent  fee  appraisers  or 
qualified  appraisers  on  the  lender's 
staff.  Appraisers  must  meet  the 
qualifications  outlined  in 
S  198ail3(dH9Mii)  of  Uiis  subpart  The 
appraisal  report  fee  and  other  related 
costs  will  be  paid  by  the  transferor  and 
the  transferee,  as  they  agree. 

(i)  The  market  value  of  the  security 
being  acquired  by  the  transferee,  plus 
any  additional  security  the  transferee 
proposes  to  give,  must  be  adequate  to 
secure  die  balance  of  the  total 
guaranteed  loan/line  of  credit  ceiling  for 
Contracts  of  Guarantee,  plus  any  prior 
liens. 

(j)  If  any  cash  downpajrment  is  made, 
it  may  be  paid  direcfly  to  the  transferor 
as  payment  for  the  transferor's  equity  in 
the  project'provided: 

(1)  The  lender  recommends  and 
FmHA  approves  the  cash  downpayment 
be  released  to  the  transferor. 

(2)  Any  downpayment  that  is  made  by 
the  transferee  to  the  transferor  does  not 
suspend  the  transferee's  obligation  to 
continue  to  make  the  guaranteed  loan/ 
line  of  credit  paym'ents  as  they  come 
due  under  die  terms  of  the  assrunption. 

(3)  The  transferor  agrees  not  to  take 
any  actions  against  the  transferee  in 
connection  with  such  transfer  in  the 
future  without  fisst  obtaining  the 
approval  of  FmHA  and  the  lender. 

(4)  The  lender  determines  that  the 
transferee  has  the  ability  to  repay  the 
guaranteed  debt  assumed  and  any  other 
indebtedness. 

(k)  The  lender  will  issue  a  statement 
of  FmHA  that  the  debt  can  be  properiy 
transferred  and  the  conveyance 
instruments  must  be  filed,  registered,  or 


recorded,  as  appropriate,  and  must  b^ 
legally  suffldoii 

(1)  FmHA  wQl  not  guarantee  any 
additional  loans  to  provide  equity  funds 
for  a  tiansCer  and  aeanrnption. 

(m)  The  aisonqitioa  will  be  made  on 
the  lender's  form  of  assumption 
agreement 

(n)  The  assumption  agreement  must 
contain  the  FmHA  case  number  of  the 
transferor  and  tianafciee. 

(o)  The  assumptioii  Mceement  may 
change  loan  terns  and/or  interest  rates 
only  tfo  new  Loan  Note  Ooanntee  or 
Contract  of  Guarantee  wHl  be  excuted. 

(p)  In  the  case  of  a  transfer  and 
assumption  at  the  same  rates  and  terms 
the  lender  must  give  any  boldeift)  notice 
of  die  transfer  and  aotioe  that  foture 
payments  will  be  made  onder  a  different 
name  and  case  number.  It  is  the  lender's 
responsibiHty  to  see  that  the  transfer 
and  assumption  is  noted  on  aU  origfaials 
of  the  Loan  Note  Guarantee  or  Contract 
of  Guarantee.  The  lender  must  provide 
FmHA  with  a  copy  of  the  transfer  and 
assunqition  agreement 

(q)  Before  allowing  a  transfer  and 
assumption  at  different  rates  and  terms, 
the  lender  must  consult  with  any 
hoIder(s).  If  the  holder(s)  consents  in 
writing  to  the  transfier.  the  lender  must 
provide  FmHA  with  a  copy  of  the 
transfer  and  assumption  agreement  and 
must  note  the  transfer  and  assumption 
on  all  originals  of  the  Loan  Note 
Guarantee  or  Contract  of  Guarantee. 

Administratin 

A.  Loan  appmval  official  amy  ooaaent 

1.  To  all  transCar  and  assimptiop  cases. 

2.  To  iha  ratosn  of  tlia  tran^Bror  and 
guarantoifs)  from  liability  on  the  loan  or  line 
of  credit  agraeoianL  The  approval  official  will 
notiiy  the  lender  and  the  appropriate  parties 
of  the  dedeion  in  writing. 

3.  To  any  rhingne  in  Ae  loan  or  line  of 
credit  larme  and/or  interest  rates  provided 
the  holdeifs).  if  any.  and  lender  agree. 

&  The  Loan  Note  Caaraataa  ac  Contract  of 
Guarantee  will  be  endoned  in  the  ^Mce 
provided  on  iiM  ionn. 

C  A  copy  of  the  Aasumption  Agreement 
will  be  ret^ned  ia  the  County  OfBce  file.  The 
County  Supervisor  will  notify  die  Finance 
Office  of  all  approved  iruisfar  and 
aaeumption  cases  so  that  Finance  Office 
records  may  be  adjusted  acooidingly.  This 
will  Im  acoonqilialiad  by  sendbig  oompteted 
FocBM  RbHA  188»-7.  "NoMficatioa  of 
""""T*?"  ni  ^TT"~'|r*'T~  "^  "  '^Ttr'"*-^''   . 
Loan."  RnHA  IMO^n.  "AM,  Chaa0B.  or 
Delate  Cuaraataed  Loan  Record."  aad.  far 
new  boirawen.  FtaiHA  1960-60  to  the 
FiaaoceC^oe. 


91980.124 


(a)  General  nquirementa.  All 
borrowen  are  expected  to  repay  their 
loans  aooording  to  the  planned 
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repayment  whedule.  However, 
dicanetaiio4l  nay  aiiie  ttdiidi  will  not 
penait  buunwui  to  pay  as  Kheduied. 
When  KacnflnDBng,  mamnrtiiatiop,  or 
deferral  will  f  isitt  in  the  orderiy 
coUectian  of  a  loan,  nch  action  may  be 
taken  provide  1: 

(1)  The  boif  Bwer  aieeta  the  eligibility 
requireaienta  lor  an  initial  loan 
gaarantee  ana  die  lender's  Mcuiity 
position  wouii  not  be  adversely 
affected.  ForiO.  SW  loans  and  OL 
loans/lines  qfiaedit  lefer  to  this 
Subpart  for  these  requirements.  For  EM 
loans  refer  td  Subpart  O  of  Part  10«S  of 
this  ohapter  wr  eligibility  and  security 
requirements.  ,For  RL  loans  refer  to  SW 
eligibility  ao4|  security  requirements  as 
set  out  in  I 

(2)  The  acd4n  ndll  ensure  that  the 
borrower  wiljbe  able  to  continue  the 
farming  or  ranching  operation. 

(3)  Any  delmquency  is  due  to 
circumstances  beyond  the  borrower's 
controL  Circainstances  beyond  the 
borrower's  control  are  limited  to  one  of 
the  followinj^ 

(1)  A  reduqtun  income  has  occurred 
which  is  not  pue  to  inadequate  or  poor 
financial  maugement  decisions,  such  as 
untimely  maiketing  practices. 

(ii)  Unplankjed.  but  essential,  farm 
expenses  andf  or,  in  the  case  of 
individual  borrowers  and  the  partners. 
|oint  operator^,  stockholders  and 
members  whb  operate  the  farm, 
essential  fan^gy  Hving  expenes. 

(4)  The  boijnower  has  acted  in  good 
faith  by  demnistrating  sincerity  and 
honesty  in  meeting  agreements  with, 
and  promises  made  to.  the  lender.  This 
includes  cooperating  in  servicing  the 
account  and  itaintaining  the  security; 

(5)  The  lenjier  determihes  that  a 
positive  cash  How  cannot  be  developed 
wiA  tiie  exisll^  repayment  schedule, 
but  can  be  developed  with  revised 
repayment  teirns; 

(6)  Any  ho|aer(s)  agrees  in  writing  to 
the  reschedulmg,  reamortication.  and 
deferral.  The;  ^Idetfs)  must  understand 
that  they  will  hot  receive  any  payments 
from  the  lender  or  from  FmHA  during 
any  defeiral  period. 

(7)  No  intettst  is  ever  charged  on 
interest. 

(b)  ConsolUhtioa  and  rescheduling. 
(1)  llie  term  *'bonsolidate"  means  to 
combine  the  jcfutstanding  principsi  and 
interest  balafiJBes  of  two  or  more  EM 
loans  made  fiir  operating  loan  (Subtitle 
BJpurposeetH  two  or  more  OL  loans. 

(2)  'The  term  "rescheduling"  means  to 
rewrite  the  r^N*  and/or  terms  of  a 


sin^ 

Agreement 

indebtednesi 

(qwrating 

loan/line 


Note  or  Line  of  Credit 

admowledges 
loan  made  for 
(EM  loan  or  OL 


(3)  BM  loans  made  far  operating  loan 
purposes  may  becaasaMaled  only  with 
other  EM  lonis  made  for  operating  loan 
purposes,  inctuding  EM  louis  fw  annual 
opeintmg  pmpoees  and  EM  maior 
adjustment  loans  for  operating  (SaMtie 
B)  purposes.  OL  Loan  Note  Guarantee 
loans  nay  be  consolidated  only  with 
other  OL  Loan  Note  Goarantee  loans. 

K)  An  BM  loan  made  far  operating 
loan  puipaaes  or  an  OL  loHi/line  of 
credit  may  be  readmMed  wdien  it  is  in 
the  best  ilsraiteltha  basinwei  and  the 
lender  to  do  sa 

(5)  EM  loans  for  actual  losses,  EM 
major  adjustment  loans  far  real  estate 
purposes  and  OL  loans  secured  by  real 
estate  and  OL  Contract  of  Guarantee 
Lines  of  Oedit  wiU  HOC  be  consolidated. 

(6)  There  is  no  limit  on  the  number  of 
times  a  oonsolidadon  or  reschediding 
action  may  take  place  provided  all  the 
interest  payiaenls  are  being  made. 

(7)  No  new  note  or  line  CA  credit 
agreement  will  be  taken  when  a  loan/ 
line  of  credit  is  rescheduled.  Instead,  the 
existing  note  or  line  of  credit  agreement 
will  be  modified  by  attaching  on 
"allonge"  or  other  legally  effective 
anendnent.  evklendng  the  revised 
repayment  schedole  and  any  interest 
rate  chawge. 

(8)  The  interest  cate  far  a  consoUdated 
or  rescheduled  EM  loan  for  operating 
purposes  will  be  the  current  rate- 
estabhshed  by  the  Secretary  of 
Agriculture  for  similar  type  loans  in 
effect  at  the  time  tA  action.  This 
infoimatian  is  avaifable  from  any  FmHA 
o^ice  (See  FtaiHA  Instruction  44ai. 
Exhibit  B). 

(9)  The  interest  rate  for  a  consolidated 
OL  loan  or  rescheduled  OL  loan/line  of 
credit  will  be  the  negotiated  rate  agreed 
upon  by  the  lender  and  the  borrower 
subject  to  the  limitations  set  out  in 

§  1980.17S(e)  of  this  subpart 

(10)  A  reschetkded  note  or  line  of 
credit  agreement  or  the  new  note  or  line 
of  credit  agreement  whidi  exists  after  a 
consolidation  occurs  must  be  repaid 
over  a  period  not  to  exceed  fifteen  years 
lot  Loan  Note  Guarantee,  or  seven  years 
for  CanUvcts  of  Guarantees  from  the 
date  of  the  action,  unless  the  new  note 
evidences  a  loan  made  solely  for 
recreation  and/or  nonfarm  enterprise 
purposes,  in  which  case  it  must  be 
repaid  over  a  period  not  to  exceeed 
seven  years  fttim  the  date  of  the  action. 
Balloon  payments  are  prohibited, 
however,  the  loan  can  be  rescheduled  in 
unequal  amortized  installments, 
provided  the  current  year  and  any 
typical  year  plan(^  denenstiate  thet 
these  installments  can  be  repaid  without 
further  rescheduUng.  Unequal  amortized 
installments  will  be  used  only  in  those 
cases  where  a  new  enterprise  is  being 


established,  developing  a  farm, 
purchasing  feed  wMe  feed  cfops  are 
being  established  or  daring  r^rovery 
from  economic  reverses. 

(11)  When  a  comolidatien  occurs,  a 
new  Form  FmHA  449-34  will  bi' 
executed. 

(12)  The  new  note  or  line  of  credit 
agre«»ient  will  describe  the  note(s)  or 
line  of  credit  agnement(s)  being 
consolidated  and  will  state  that  the 
indebtedness  evidenced  by  sndt  note(s) 
or  line  of  credBt  a7eement(s)  is  mot 
satisfied.  The  orif^l  note(s)  or  line  of 
credit  ayeemeut(s)  will  be  retained  for 
identificetion  purposes. 

(c)  RaamortiMtOion.  The  term 
"reamortize"  means  to  rearrange  the 
rates  and/or  tenas  of  a  loan(s)  made  for 
real  estate  puqioeea, !«..  FO.  SW,  RL. 
EM  acutal  loss  loans  having  basic 
security  consisting  of  reel  estate,  and 
EM  major  aii^ustnent  loans  mode /or 
real  estate  (StAtiUe  A}  paiposes. 
Scheduled  payneitfs  may  be  rearranged 
over  the  remaining  term  of  the  original 
repayment  period  established  for  the 
loan  or  assumption  agreement  (new 
terms),  or  be  rearranged  over  a  period 
not  to  exceed  the  maximum  statutory 
period  which  is  set  st  40  years  from  the 
date  of  the  original  note. 

(1)  No  new  note  or  line  of  credit 
agreement  will  be  taken  when  a  loan  is 
reamortized.  Instead,  the  existing  note 
will  be  modified  by  attaching  an 
"allonge"  or  other  legally  effective 
amendment,  evidencing  the  revised 
repayment  schedule  and  any  interest 
rate  change 

(2)  The  interest  rate  for  a  reamortized 
EM  actual  loss  loan  will  be  at  the  same 
rate  as  the  originsi  loan. 

(3)  The  interest  rate  for  a  reamortized 
EM  major  adjustment  loan  for  real 
estate  purposes  will  be  the  current 
market  rate  in  effect  for  similar  type 
loans  at  the  time  of  reamortization  as 
established  by  the  Secretary  of 
Agriculture.  "Hiis  information  is 
available  from  any  FmHA  office.  (See 
FmHA  Instruction  44a^  Exhibit  B.) 

(4)  The  interest  rate  for  a  reamortized 
FO  or  SW  k>an  will  be  die  negotiated 
rate  agreed  upon  by  the  lender  and  the 
borrower  at  the  time  of  the  action 
subject  to  the  limitations  set  out  in 

§  §  19eai80  and  igeaiSS  of  this  subpart 
as  applicable.  The  interest  rate 
limitation  set  out  in  these  sections  will 
also  apply  w^n  RL  loans  are 
reamortized. 

(d)  Deferral.  The  term  "defer"  means 
to  postpone  the  payment  of  interest 
and/or  principal  on  an  FO,  SW,  RL,  OL 
or  EM  loan  or  OL  line  of  credit  Principal 
may  be  deferred  in  whole  or  in  part 

t  may  be  deferred  only  in  part.  A 
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partial  payment  of  interest  will  be 
required  during  the  defennent  period. 

(1)  Deferred,  interest  will  not  be 
capitalized. 

(2)  PaymeDts  may  be  deferred  for  no 
more  than  five  years,  but  in  no  case  will 
the  deferral  period  extend  beyond  the 
final  due  date  of  the  note. 

(3)  The  lender  must  determine  and 
FmHA  must  concur  that  scheduled 
payments  cannot  be  made  for  reasons 
beyond  the  borrower's  control  as 
defined  in  paragraphs  (a)(3)  (i)  and  (ii) 
of  this  section  and  must  also  determine 
that  there  are  reasonable  prospects  that 
the  borrower  will  be  able  to  resume  full 
payments  at  the  end  of  the  deferral 
period. 

(e)  The  rescheduled/reamortized  note 
or  line  of  credit  agreement  for  the  new 
note  or  line  of  credit  agreement  which 
exists  after  a  consolidation  occurs  will 
not  increase  the  amount  of  principal 
which  the  borrower  would  have  been 
required  to  pay  if  the  rescheduling, 
reamortization  or  consolidation  had  not 
been  made. 

(f)  Additional  security  instnmients 
will  be  required  if  needed  to  maintahf 
lien  priority  or  to  protect  the  interests  of 

the  lender  and  FmHA. 

I 

iisaai25    Debt  write  down. 

(a)  General  requirements.  In  addition 
to  the  authorities  available  in  1 1980.124 
of  this  subpart  to  consolidate, 
reschedule,  reamortize  and/or  defer  a 
guaranteed  loan/line  of  credit,  whether 
or  not  that  loan/line  of  agreement  is 
delinquent  and  the  authority  available 
in  Exhibit  D  concerning  an  Interest  Rate 
Buydown,  a  lender  may  write  down  a 
delinquent  guaranteed  loan/line  of 
credit  agreement  to  the  maximum  extent 
possible  to  avoid  losses.  Such  action 
may  be  taken  provided: 

(1)  The  borrower  cannot  demonstrate 
a  positive  cash  flow  projection  on  all 
income  and  expenses,  including  debt 
service,  after  consideration  is  given  to 
servicing  the  loan  or  line  of  credit 
agreement  using  the  authorities 
provided  in  {  1980.124  of  this  subpart  If 
a  positive  cash  flow  projection  can  be 
achieved  using  these  authorities,  thrai 
the  loan  or  line  of  credit  agreement  will 
be  consohdated,  rescheduled, 
reamortized  and/or  deferred,  and  no 
write  down  will  take  place.  If  a  positive 
cash  flow  cannot  be  achieved  and  an 
interest  rate  reduction  is  contemplated 
in  connection  with  the  write  down,  the 
borrower  may  be  considered  for  an 
Interest  Rate  Buydown  under  Eidiibit  D 
of  this  subpart  If  the  proposed  interest 
rate  reduction  results  in  a  positive  cash 
flow,  the  interest  rate  reduction  and  the 
write  down  may  be  approved,  providing 


the  remaining  requirements  in  this 
paragraph  caa  be  met 

(2)  The  loan  or  line  of  credit 
agreement  if  written  down,  will  resitlt  in 
a  net  recoveiy  to  the  lender,  during  the 
term  of  the  loan  or  Une  of  credit 
agreement  as  written  down,  that  would 
be  more  than  or  equal  to  the  net 
recovery  to  the  lexider  from  the 
borrower  throogh  bankruptcy- or  from  an 
involuntary  Uquidatton  or  foreclosure  of 
the  security  for  the  loan  or  Hne  of  credit. 
The  caknilatioiis  to  be  used  in  making 
this  determination  are  found  in 
paragraph  (b)  of  this  section. 

(3)  The  requirements  found  in 

S  igeai24  (a)(2)  through  (8)(S)  are  met. 

(4)  After  being  asked  by  the  lender, 
other  creditors  of  the  borrower  agree  to 
voluntarily  adjust  their  debts  as  outlined 
in  Subpart  A  of  Part  1903  of  this  chapter. 
If  other  major  creditors  of  the  borrower, 
other  than  those  that  are  fully 
collateralized,  agree  to  participate  in 
developing  a  restructuring  plan  or  agree 
to  participate  in  a  State's  farm 
medication  program,  than  the  write 
down  may  be  approved,  providing  the 
remaining  requirements  in  this 
paragraph  can  be  met  Failure  of  such 
creditors  to  agree  to  participate  will  not 
preclude  use  of  a  write  down  if  the 
lender,  witbPmHA's  concurrence, 
determines  that  a  write  down  results  in 
the  least  cost  to  the  lender. 

(5)  If  real  estate  security  is  involved, 
the  borrower  must  sign  a  shared 
appreciation  agreement  as  further 
specified  in  paragraph  (c)  of  this  section, 
covering  the  amount  written  down. 

(6)  Any  holder  must  agree  to  the  write 
down  in  writing.  If  the  holder  does  not 
agree  to  this  action,  the  lender  must 
repurchase  the  unpaid  portion  of  the 
loan  from  the  holder  before  the  write 
down  may  be  approved. 

(7)  If  a  line  of  credit  a^eement  is 
being  written  down,  no  further  advances 
may  be  made  under  that  agreement  and 
the  principal  amount  remaining  after  the 
write  ^wn  becomes  the  new  line  of 
credit  ceiling. 

(b)  Value  determination.  The  lender 
must  determine  the  recovery  vahie  of 
the  security  and  the  value  of  the  written 
down  loan  or  line  or  credit  agreement  in 
order  to  determine  the  net  recovery  from 
the  involuntary  liquidation  of  the  loan  or 
line  of  credit  These  determinations  will 
be  done  as  follows: 

(1)  The  recovery  value  of  the  security 
will  be  based  on  die  amount  of  the 
current  appraised  value  of  the  security 
leas  the  estimated  costs  associated  with 
liquidation  and  disposition  of  the  loan/ 
line  of  credit  and  the  security. 

(i)  The  current  appraised  value  will  be 
determined  by  an  independent  appraiser 
selected  by  the  lender  and  approved  by 


FmHA.  and  the  appraisal  fise  will  be 
shared  equally  by  the  lender  and  FmHA. 

(ii)  The  estimated  costs  associated 
with  liquidation  and  diqwsitiqn  include 
the  following: 

(A)  The  payment  of  prior  liens; 

(B)  Taxes  and  assessdients. 
depredation,  management  costs,  yearly 
percentage  decrease  or  increase  in  the 
value  of  the  prcqierty,  and  lost  interest 
income,  each  calculated  for  die  lender's 
average  holding  |>eriod,  fii  the  State  in 
which  the  property  is  located,  for  the 
type  of  inoperty  involved; 

(C)  Resale  expenses,  such  as  repairs, 
commissions,  and  advertising:  and 

(D)  Other  reasonable  and  necessary 
administrative  costs  and  expenses, 
including  attorney's  fees,  that 
customarily  are  incurred  in  sudi 
liquidation  and  disposition. 

(2)  The  value  of  the  written  down 
loan/line  of  credit  a^eement  will  be 
based  on  the  present  value  of  payments 
that  the  borrower  would  make  to  the 
lender  if  the  loan/line  of  credit  terms 
were  modified  using  any  combination  of 
the  authorities  provided  in  S  198ai24  of 
this  subpart  or  an  interest  rate  buydown 
as  provided  in  Exhibit  D  of  this  subpart 
The  lender  will  use  the  rate  for  90-day 
Treasury  bills  in  effect  on  the  date  of  the 
writedown  to  calculate  present  valua 
(The  National  Office  will  publish  the  90- 
day  Treasury  bill  rate  in  &diibit  B  of 
FmHA  Instructions  440.1,  available  in 
any  FmHA  Office). 

(3)  If  the  calculations  specified  in 
paragraphs  (b)(1)  and  (2)  of  this  section 
show  that  the  net  recovery  to  the  lender, 
during  the  term  of  the  loan  or  line  of 
credit  agreement  as  written  down, 
would  be  more  than  or  equal  to  the  net 
recovery  to  the  lender  from  the 
borrower  through  bankruptcy  or  from  an 
involuntary  liquidation  or  foreclosure  of 
the  security,  the  loan  or  line  of  credit 
agreement  may  be  written  down. 

(c)  Shared  Appreciation  Agreement  If 
the  loan/line  of  credit  agreement  is  to  be 
written  down  in  accordance  with  this 
section  and  there  is  real  estate  which  is 
security  for  the  loan/line  of  credit 
agreement  then  the  borrower  must  enter 
into  an  agreement  that  provides  for 
recapture  of  a  portion  of  any 
appreciation  in  the  value  of  the  real 
estate  securing  the  remaining  loan/line 
of  credit  after  write  down.  This 
agreement  is  Exhibit  P  to  this  subpart 
and  is  entitled  "Shared  Appreciation 
Agreement" 

(1)  The  shared  appreciation  agreement 
will  have  a  term  not  to  exceed  10  years, 
and  provides  for  the  recapture  of 
appreciation  on  real  estate  based  on  the 
difference  between  the  appraised  value 
of  the  real  estate  at  the  time  the  loan/ 
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line  of  credit  i^greement  is  wrritten  down 
and  the  time  iof  recapture. 

(2)  The  shaned  appreciation  agreement 
will  provide  ti^t  the  aaKMiat  recaptored 
will  be  75  pe^ient  of  the  appcedated 
value  of  iba  it^al  estate  if  tlw  events 
described  in  ^^aragraph  (cX3]  of  this 
section  occui  twikhia  4  years  of  the  write 
down,  and  50  bereent  of  sudi  value  if 
the  lecaptuTQ  pocurs  duriqg  the 
remainder  of  fbe  term  of  the  agreement 

(3)  Recapti  i^  of  the  appreciated  value 
of  the  real  eitftte  will  occur  either  at  the 
end  of  the  tei  ^  of  the  shared 
appreciation  igreement  or  at  the  time 
the  real  estal  $  is  conveyed,  the  loan/line 
of  credit  agr^ment  is  repaid,  or  the 
borrower  ceases  fanning,  whichever 
occurs  earlier.  Trans&r  of  title  to  the 
borrower's  sppuse  on  the  borrower's 
death  will  not  be  treated  as  a 
conveyance  f 0r  the  purpose  of  recaptiu«. 

(4)  Any  amount  recaptured  will  bis 
shared  on  a  pro-rata  basis  between  the 
lender  and  F^HA  as  provided  in 
paragraph  »y  of  Form  FtaiUA  449-35  or 
paragraph  XlV  of  Form  1980-38. 

(d)  AdditioaaJ  Requirements.  (1)  The 
lender  wiU  use  an  addendum  to  the 
existing  note  t>r  line  of  credit  agreement 
which  reflect  the  writedown  of  the  debt 
and  the  exis^dnce  of  any  shared 
appreciation  iigreenent 

(2)  If  the  ii^terest  rate  is  changed,  the 
interest  rate  fi^ll  be  the  negotiated  rate 
agreed  uponlby  the  lender  and  the 
borrower,  subject  to  the  provisions  of 

S  1980.124  (bi)[7)  and  (8]  and  (cH3)  of  this 
subpart,  depending  on  the  type  of  loan 
involved.     . . 

(3)  The  leather  must  attach  the  original 
of  Exhibit  F  u  the  promissory  note  or 
line  of  credili  figreement  which 
evidences  a  ^an/line  of  credit 
agreement  th^t  is  written  down  and  to 
the  Loan  Notf  Guarantee  or  Contract  of 
Guarantee.  If  ta  holder  is  involved,  a 
copy  of  Exhit^t  F  will  be  attached  to  the 
original  FonnlFtaiiHA  449-38,  along  with 
a  copy  of  diq  ^ote  and  Loan  Note 
Guarantee.  A|  copy  of  Exhibit  F  will  be 
kept  in  the  Cji^unty  Office  and  attached 
to  the  appro|>Hate  Loan  Note  Guarantee 
or  Contract  0t  Guarantee.    ' 

(4)  As  proytded  by  paragraph  DC  C  2 
of  Form  RnlUV  449-35.  the  lender  wiR 
remit  to  the  |plder  the  holder's  pro-rate 
share  of  paynlents  made  after  the  write 
down. 

(5)  Additidial  securing  instruments 
will  be  icquvbd  if  need^  to  maintain 
Hen  priority  jdr  to  protect  the  interests  of 
tiie  lender  aa0  FMIA.  fai  addition,  if 
Exhibit  F  is  ^icecnted.  the  lender  is 
responsfltk  rar  making  sure  that  die 
security  instttunents  ^so  assure  future 
collection  ofj^i^  appreciation  in  the 
property. 


(6)  The  maximura  amomit  of  loss 
payment  associated  with  a  loan/line  of 
credit  affWfotetA  wfaicih  hauM  been 
written  down  will  pot  exceed  the 
perpent«ge  of  the  guarantee  multiplied 
by  Oie  sum  of  the  outstanding  principal 
and  interest  balance  of  the  loan/line  of 
credit  before  the  write  down  less  the 
outstanding  balance  of  the  toan/line  of 
credit  after  the  write  down.  Tlw  lender 
win  oonplete  Form  RnHA  44»-3a 'lioan 
Note  Guarantee  Report  of  Loss,"  to 
receive  its  pro-rata  share  of  any  loss 
sustained. 

(7)  During  die  period  of  time  in  wfaidi 
the  shared  appreciation  agreement  is  in 
effect,  a  note  or  line  of  cr^t  agreement 
which  has  been  written  down  cannot  be 
consolidated. 


S1980.1M 

Various  States  have  me^atkm 
programs  which  are  designed  to  assist 
farm  borrowers  and  ttieir  creditors  in 
resolving  foandal  disputes  through  the 
process  of  mediation.  Where  a  State  has 
such  a  fam  credit  mediation  program, 
the  lender  shaH  participate  in 
accordance  widi  die  ndes  of  diat 
system.  Hie  lender  must  not  agree  to 
any  proposals  concerning  the  rewriting 
of  die  terms  of  the  guaranteed  loan 
which  do  not  comply  with  the  provisions 
of  Subpart  A  of  this  part  and  this 
subpart,  especially  fii  1980.124  and 
1980.125.  Any  agreements  readied  as  a 
result  of  such  mediation  must  have  prior 
oqociuTence  by  FtaiHA.  FtaiHA  is  not 
boond  1^  eny  findings  of  the  nediatar 
unless  RnHA  agrees  to  such  iadings. 

H  1Mll127-1M8.ia8    [I 

§19Ml129   Planning  and 


The  lender  is  responsible  for  seeing 
that  any  buildings  or  odier 
improvements  or  major  land 
development  to  be  paid  for  widi  loan 
funds  are  properiy  completed  within  a 
reasonable  period  of  time.  Tlie  security 
must  be  free  of  any  mechanic's, 
materialmen's  or  other  liens  which 
would  affect  the  priority  of  the  Hen 
which  die  lender  told  FmHA  wieuld  be 
takrem  on  the  security.  All  inaj|ar 
oonstruction.  an  jor  repairs,  md  major 
land  develofMiient  must  be  performed 
Older  contract  As  soon  as  such 
construction,  repair,  or  land 
development  involving  the  use  of  loan 
funds  has  been  completed  in  accordance 
with  the  plans  sod  specifications.  Form 
FmHA  440-11.  tiertificate  of 
AoquisitioB  or  Construction."  will  he 
completed  and  fiv^n  to  the  Coimty 
Sopervisar.  This  form  wiM  be  ased  by  a 
lender,  borrower,  and/or  contractor  to 
certify  that  the  security  has  been 
acquired  or  the  constraction  completed. 


In  connection  with  consttvction  the 
lender  is  responsftle  for 

(a)  Making  sure  there  is  compliance 
with  applicable  laws,  ordinances,  codes 
and  regulations,  including  FtaiHA 
regulations,  w^iidi  afiect  all  phases  of 
construction.  The  lender  may  inspect  the 
site  and  any  construction  or 
development  work  at  any  stage 
whenever  the  lender  considers  it 
necessary. 

(b)  Seeing  that  the  plans, 
specifications,  and  estimates  are 
adequate. 

(c)  Making  sure  of  die  ri^ts  to  an 
adequate  water  supply  of  sufficient 
quantity  and  quali^. 

(d)  Identifying  whether  the 
construction  or  development  will  be 
performed  by  contract  or  other  method. 

(e)  Checking  to  see  diat  any  necessary 
bonds  covering  contractors  are  in  proper 
fonn. 

(f)  Seeing  that  all  equal  opportunity 
and  nondiscrimination  requirements  are 
met.  (See  f  1980.41  of  Subpart  A  of  dus 
part.) 

(g)  Limiting  periodic  or  partial 
payments  for  construction  or 
development  to  a  reasonable  percentage 
of  the  actual  value  of  work  and  material 
in  place.  The  lender  will  make  final 
payment  only  after  seeing  that  the  final 
inspection  has  been  made. 

(h)  Ascertaining  that  after  planned 
development  is  completed,  the 
requirements  of  §  1980.108(aH3)(i)  of  diis 
subpcwt  are  met 

Administrative 

The  County  Supervisor  wilL 
A.  Check  to  aee  that  the  coostruction. 
repair  or  land  development  has  been 


a  Fofwaid  Fonn  FmHA  440-11  to  the 
lender  for  oonplelioa  and  execution  by  the 
lender,  borrower,  and  ooctractor. 


§i9aai30 

The  lender  is  responsible  for  loan 
servicing  as  required  by  paragraph  IX  of 
Form  FmHA  449-35.  or  paragraph  IX  of 
Form  FmHA  1980-38. 

Administrative 

A.  The  lender  has  the  responsibility  for 
loan  servicing  and  protecting  the  collateral. 
Prompt  followup  on  delinquent  payraeats  and 
early  recognition  of  problems  are  keys  to 
resolving  many  delinquent  loans.  Contacts 
with  tlie  borrower  wiU  only  be  made  along 
with  the  lender. 

B,  Tlw  Comity  Supervisor  is  responsible  for 
monitoring  the  lender's  servicing  activities  as 
foHowr 

1.  Review  all  of  the  lender's  case  files  on 
the  bofTower  wMmr  45  days  aner  loan 
dosing  and  femind  tfie  lender  of  Ms  servicing 
respontibUities  reqoired  in  paragraph  IX  of 
Form  PInHA  44»-3S  or  paragraph  IX  of  Form 
FmHA  1960-38  when  deficiencies  are  noted. 
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■   a.  Ctntapt  the  State  Office  when  the  case 
file  review  indicates  the  Jender  or  the 
borrower  has  failed  to  fulfill  any  of  the  loan 
approval  conditions  and  the  resulting 
problem  cannot  be  resolved  by  the  County 
Supervisor  and  the  lender. 

3.  Take  the  action  required  in  paragraph  X 
of  Form  FmHA  449-35  or  paragraph  X  of 
Form  FmHA  1960-38. 

4.  Use  an  office  management  system  fo^    ' 
guaranteed  loans  io  assure  timely Tollownp 
on  all  required  financial  statements,  and  to 
make  sure  any  special  requirements  for  loan 
servicing  conditions  are  met 

5.  Review  at  least  20  percent  of  the  existing 
loan(s)/line  of  ct«dit(s)  which  each  leader 
has  each  year  and  any  problen  loan(s)/line 
of  a«dit(s)  which  were  previously  identified. 

0.  Submit  to  the  Finance  Office 
immediately  alter  December  31  of  each  year, 
the  lender's  statement  required  in  paragraph 
IX  CIO.  of  Form  FmHA  1960-38  or  paragraph 
IX  ClO.  of  Form  FinHA  449-35  as  modified 
by  requirements  set  out  in  §  19eail8(d)  of 
this  subpart  reflecting  the  unpaid  principal 
balance  on  the  loan  or  line  of  credit 

C  The  District  Director  wnll: 

1.  Provide  guidance  and  assistance  to  the 
County  Supervisor  in  monitoring  guaranteed 
loans/lines  of  cradit 

2.  Review  all  field  visit  reports  and  make 
recommendations  or  comments  and  transmit 
them  to  the  State  Director,  if  necessary. 

D.  County  Supervisors  an  authorized,  to    ^^ . 
approve  or  concur  in:  '  .  f 

1.  Alterations  in  the  approval  conditions 
whidh  will  not  prejudice  the  Govemment'a 
interest 

2.  Any  replacement  of  collateral  for  the 
loan/line  of  credit. 

3.  All  lien  coverage  and  lien  priorities  on 
the  collateral  established  by  the  lender 
before  issuance  of  the  Loan  Note  Guarantee 
or  Contract  of  Guarantee. 

4.  Any  deferral;  rescheduling, 
reamorti2ation  or  write-down  of  the  loan. 

5.  The  use  of  proceeds  from  the  disposition 
of  collateral  complying  with  the  provisions  of 
paragraph  IX  of  Form  FteHA  449-35  or 
paragraph  IX  of  Form  FmHA  1960-3&  | 

§§  1<M.in-1«M:135    [ReMrvMI]     j 
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It  is  not  intended  that  protective ' 
advance*  be  made  in  lieu  of  additional 
loans.  See  paragraph  Xn  of  Form  FknHA 
449-35  or  paragraph  XH  of  Form  FmHA 
1960-38. 


Administrative 


I 


The  County  Supervisor  is  authorized,  under 
paragraph  XII  of  Form  FmHA  449-35  or 
paragraph  XII  of  Form  FmHA  1960-38.  t^ 
approve  protective  advances  in  excess  ^ 
$500  and  will  consult  with  the  lender  on 
future  servicing  of  the  account  To  determine 
if  the  loan/Une  of  credit  is  to  be  continued 
with  the  borrower,  the  borrower's  abifa'ly  to 
pay  the  remaining  loan/line  of  credit  balance 
and  any  future  advances  in  accordance  with 
the  existing  repayment  schedule  will  be  ■      -> 
considered.  r     f 


H  .1«t0.137>1MB.1M   (ItaMrvsdl 

{  KM.1S9  Teminatlon  o(  LOert  Hole 
QiMraniM  or  vwiliect  of  QuwenlM. 

See  paragraph  12  of  T6im.ybiHA  / 
34,  ot  paragraph  S  of  Form  FmHA  1910- 
27. 

AdmiaislraUve 

The  County  Supervisor  will  advise  the 
Finance  Offlot  by  aemorandioB  when  a  Lowi 
Note  Guarantae  or  Contnct  af  Guarantee  is 
terminated. 

H  1M0.140-1M0.144  [tlswrvedl 

S1Mai4S   OefMMibr  borrower. 

(a)  See  ptfrigro]^  Xof  Form  FtaiHA    ' 
449-35  or  paragraph  X  of  Finin  FmHA 
1980-38. 

(b)  The  lender  will  arrange  writh  the 
County  Supervisor  to  meet  with  the 
borrower  to  resolve  the  problems.  At 
least  3  woridng  days  prim  16  the  meeting 
the  County  Supervisor  will- mail 
Attachment  1  to  Exhibit  D  of  this 
subpart  to  the  lender  and  the  borrower. 

(c)  A  record  of  ttie  meeting  will  be 
prepared,  which  will  at  least inchidea  ■■■ 
list  of  the  individuals  who  attend,  and  • 
summary  of  the  problem  and  proposed 
solutions.  The  original  will  be  ratained 
in  the  lender's  loan  file  and  a  copy  will 
be  submitted  to  the  county  Supervisor. 

Adminittrative 

A.  The  Couity  Supervisor  will  review  and 
distribute  Form  FmHA  1900-44.  "Guaranteed 
Loan  Borrower  Default  Status."  in 
accordance  widi  the  preparation  instnict]<Mis 
in  the  FKO  upon  receipt  of  the  lender's  default 
notificatien  in  accordance  with  (Mra^aph  X  ' 
A  of  Form  FinHA  449-35  or  paragraph  X  A  of 
Form  FmHA  1960.38.  The  Cooaty  Supervisor 
will  coordinate  and  process  any  request  for 
FmHA  to  purchase  (as  outlined  in  paragraph 
X  D  of  Fonn  FtoHA  448-35)  when  the 
holders(s)  is  located  in  dose  proxiraity  to  the 
local  lender.  If  any  holder  is  located  outside 
the  area,  the  State  Director  will  designate  an 
employee  to  handle  the  rapurchase 
arrangements.  If  the  employee  is  not  the 
County  Superviaor,  the  Comity  Supervisor 
will  be  nottfled  of  the  transaction. 

B.  The  Coanty  Superviaor  will  verify  the 
amounts  diie  the  holdeifs),  and  transmit  the 
holder's  demand  for  payment  by 
memorandum  to  the  State  Director.  Copies  of 
evidence  of  the  holder's  ownership  will  be 
included.  Any  original  evidence  of  ownenhip 
will  be  retained  in  the  County  Office.  A 
proposed  payment  date  will  be  esteblisbed  in 
order  to  calculate  the  interest  due  the 
bolderfs). 

C  In  tlw  event  of  default  or  servicing 
problems;  the  County  Supervisor  will  use 
Form  FmHA  1960-37.  "FmHA  Purchase  of 
Guaranteed  Loan  Portion,"  to  request  a  check 
to  pay  the  guaranteed  portion  of  a  Ipanfs)  to 
the  boldeits)  when  necessary.  The  Finance 
Office  will  forward  (he  check  within  10  days 
after  receipt  of  the  request 

D.  Any  evidence  of  onvnership  reteinsd  in 
the  County  Office  will  be  considered  in  any 


futuieT^Mit  of  loss  calculations.  A  pnntid  of 
any  pucdiasft  wiU  be  naintaioed  in  the  loan 
file. 


f198&M8 

(a)  Genera].  The  general  requirements 
for  liquidating  a  guaranteed  Parmer 
Program  loan/line  of  credit  are  set  out  in 
i  igoOM  of  Sulqiert  A  of  fliis  part  and  in 
paragraph  XI  of  Ponn  FtaiHA  4M^  or 
paragraph  XI  (rfPorm  FtnHA  1900^38. 
The  lenda*  may  use  any  method  of 
liquidatioiii  customary  to  the  Cum 
lending  industry  so  long  as  the  method 
will  reeult  in  the  maximtmi  collection 
possi^  ^  the  debt  AO  UquidatipM 
must  receive  inJor  concurrence  by  the 
appropriate  FteHA  officiaL  Estimatied  or 
Final  loss  claims  will  be  submitted  using 
Form  FbHA  44»-3a  "LoanNote 
Guarantiee  Report  of  Loos."  olong  with 
the  required  siippbrtfaig  docimentation 
set  out  in  the  instructions  for  preparing 
the  form. 

(b)  Estimated  lost  payments.  (1) 
Estimated  loss  paymioits  will  be  made 
after,  the  lender  has  submitted  a 
liquidatidn  plan  that  has  been  qiproved 
by  the  County  Supervisor  for  loss 
payments  «q>  to  $58,000,  or  the  State 
Director  for  loss  peyments  in  excess  of 
$55,000.  Estimated  loss  payments  will  be 
inserted  under  "Amount  Due  Lender"  on 
Form  FmHA  44»-30.  The  IMrector. 
nnance  Office.  wHI  forward  loss 
payment  checks  within  30  days  of 
receipt  of  request 

(2)  Jf  the  actuel  loss  is  less  than  the 
estimated  loss  paypent.  the  lender  will 
reimburse  PbiHA  for  the  overpaymoit. 
plus  interest  at  the  note  or  line  (rf  credit 
agreement  rate  from  the  point  of  initial 
check  issuance.  Variable  interest  notes 
or  line  of  credit  agreements  will  bear 
interest  at  the  average  note  or  line  of 
credit  agreement  rate  paid  during  the 
loan/line  of  credit  term. 

(c)  Allowable  liquidation  costs.  In  the 
preparation  of  a  liqiddation  plan, 
reascmable  liquidation  costs  wriU  be 
allowed.  Reasonable  is  defined  as  the 
prevailing  rate  charged  in  the  area  for 
like  services.  Liquidation  costs  are  paid 
from  the  sale  of  collateral  when  the 
lender  has  conducted  the  liqiddation. 
Therefore,  if  Uqiudation  never  occurs  or 
if  liquidation  is  conducted  by  someone 
other  than  the  lender  (a  bankruptcy 
trustee,  for  example),  there  can  be  no 
allowable  liquidation  costs. 

(1)  In-house  expenses.  In-house 
expenses  of  the  lender  are  not  allowable 
costs  under  a  liquidation  plan.  In-house 
expenses  include,  bet  are  not  limited  to, 
eraplc^ee  salaries,  staff  lawyers,  travel 
and  oveihead. 

(2)  Appraisals.  If  an  appraisal  is  made 
and  the  fee  is  shared  by  FmHA  and  the 
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with  paragraph  XI 
449-35  or  paragraph 
FteHA  1980-38.  dUa  to  an 
tian  cioeL  Both  the 
recover  this  cost  from 
sales  proceeds 
taking  half  of  the 
ihe  cost  of  the  appraisal 
~  le  funds  that  are 
very  of  an  appraisal  fee 
to  the  nnance  Office 
FmHAl98(Ma 
irt  of  Liquidation 


lender  in  A 
A  4  of  Form 
XIA4ofPoi 
allowable  liqi 
lender  and 
the  flrsf  coUai 
received,  eai 
proceeds  unl 
is  recovered, 
collected  as 
will  be  forwi 
along  with  Fi 
"Reverse  a  Ri 
Expense. 

Administrative 

A.  Appendix  A.  The  County 
Supnvisor  w  M  refer  to  Appendix  A  of 
this  subpart  (i  wailable  in  any  PtnHA 
office)  for  adi  ice  on  how  to  interact 
with  die  lend^  ob  liquidations  and 
property  mai^gement. 

B.  Mee/!ii^.|The  County  Supervisor 
will  meet  withjUie  lender  when  the 
lender  or  PmlM  determines  that 
liquidation  is  necessary  and  wiU  inform 
the  District  Ouector  anid  the  State 
Director  of  th«  results. 

C  Form  PmUA  449-35.  paragraph  XI 
B  or  paragraph  XI B  of  Form  FmHA 
1990-38.  FbiHA  will  exercise  the  option 
to  liquidate  only  when  there  is  reason  to 
believe  the  lender's  liquidation  plan  is 
not  likely  to  f|ijovide  a  reasonably 
adequate  recovery.  If  FmHA  liquidates, 
all  of  the  reqt4i)%ments  for  liquidating  an 
FmHA  insured  loen  will  be  followed 
(see  Subpart  A  of  Part  1955,  Subpart  A 
of  Part  1962  a  id  Subpart  A  of  Part  1965 
of  this  chapte  rl.  The  County  Supervisor 
will  approve  lender  liquidation  plans  or 
.  option  to  liquidate, 
tor  or  State  Office  may 
I  complex  cases  for 
iry.  when  sudi  a 
s,  submit  Form  FmHA 
198(M5,  "Notice  of  Liquidation 
Responsibilityj '  to  the  Finance  Office. 

D.  Form  FirWA  449-35.  paragraph  XI 
D  orparagram  XI D  of  Form  FhiHA 
1980-38.  Couiiv  Supervisors  are 
responsible  fdr  seeing  that  the  lender 
complies  iviththe  requirements  of 
paragraph  XI  p.  The  County  Supervisor 
will  accept  orjieject  the  accounting 
reports  as  submitted  by  the  lender  and 
will  obtain  the  advice  of  the  District 
Director  or  Stale  Office,  when 
necessary.  Whien  FmHA  liquidates  the 
security,  the  County  Supervisor  will 
submit  Utese  raports  to  the  lender  and 
will  send  cop^  to  the  District  Director 
and  the  State  Office. 

E  Form  FmfiA  449-35.  paragraph  XI E 
2  orparagrapb\XI  E  2  of  Form  FmHA 
1980-38.  Coui^  Supervisors  are 
authorized  to  accept  Report  of 
Estimated  Loss  or  Final  Loss  Payment 
detenninations  on  Form  FmHA  449-30  in 


exercise  the 
The  District 
be  consulted 
advice  if  ni 
decision  is  mi 


those  cases  where  the  loss  payment  will 
not  exceed  (554100.  The  State  Director  is 
authorised  to  accept  the  determinations 
in  all  other  cases.  A  copy  of  Uie  form 
will  be  given  to  the  District  Director. 
The  State  Director  will  submit  Form 
FmHA  449-30  to  the  Finance  Office  for 
payment  of  any  losses.  The  Finance 
Office  will  forward  loss  payment  checks 
within  10  days  of  receipt  of  the  request 
to  the  County  Supervisor  for  delivery  to 
lender. 

F.  Form  FmHA  449-35.  paragraph  XI E 
3  or  paragraph  XI E  3  of  Form  FmHA 
1980-38.  Fiiial  loss  payments  will  be 
made  within  60  days  after  the  review  of 
the  accounting  of  the  coUateraL  These 
payments  will  be  reduced,  if  necessary, 
after  considering  the  Conditions  of 
Guarantee  in  Fkmn  FtoiHA  449-34  or 
Form  FmHA  1960-27.  State  Directors  are 
responsible  for  seeing  that  sudi  reviews 
are  accomplished  in  time  to  be 
evaluated  and  accepted  or  otherwise 
resolved  within  the  OO-day  period.  The 
County  Supervisor  may  conduct  such 
reviews  when  the  loss  payment  does  not 
exceed  $554X)0,  The  State  Director  will 
conduct  all  other  reviews.  The  State 
Director  may  request  National  Office 
assistance  in  conducting  amy  review.  If 
a  lender's  flnal  loss  claim  is  either 
denied  or  reduced,  the  County 
Supervisor  will  notify  the  lender  in 
writing  within  10  days  of  FmHA's 
decision,  of  all  the  reasons  for  the 
decision,  and  advise  the  lender  of  its 
opportunity  for  appeal  as  set  our  in 
Subpart  B  of  Part  1900  of  this  chapter. 

§1960.147    Graduation. 

There  is  no  graduation  requirement 
for  guaranteed  loans/lines  of  credit. 

S  1980.148    Appeal  procedura. 

Refer  to  Subpart  B  of  Part  1900  of  this 
chapter  for  the  method  of  appealing 
adverse  decisions  of  County 
Committees.  County  Supervisors, 
District  Directors  and  State  Director. 


§1980.149   Access  to  lender's  records. 

See  S  1960.81  of  Subpart  A  of  this  part 
for  this  requirement. 

§§1980.150-1980.152    (Reeerved] 

§198ai53    FmHA  forms. 

See  8 1960.83  of  Subpart  A  of  this  part 
and  Exhibit  C  (available  in  any  FmHA 
office)  of  this  subpart 

Administrative 

A.  Office  of  the  Genera/  Counsel  (OGC):  In 
performing  administrative  functions  with 
respect  to  Farmer  Program  loans.  FmHA  may 
ask  for  tiie  advice  and  assistance  of  OGC  on 
any  legal  matter.  However,  it  is  the 
responsibility  of  the  lender  to  ascertain  that 
all  requirements  for  making,  securing,  and 
servicing  the  loan  are  met.  If  FmHA  has  any 


questions  cooc^ming  the  lender's  resolution 
of  these  matters,  it  should  eoosult  with  OGC. 
B.  Delegation  of  Authority:  State  Dfrectors 
should  ddagate  to  their  staff  Mwhets  those 
administrative  duties  and  raspoasibiiities 
stipulated  in  the  Administrative  sectkna  of 
this  subpart 

§§1980.154-1980.174   inessrvedl' 

§1980.175   Opomme  loans. 

(a)  Objectives.  The  basic  objective  of 
the  guaranteed  OL  loan  program  is  to 
provide  credit  for  family  farmen  and 
ranchers  to  conduct  operations  «^n 
credit  is  not  available  without  a 
guarantee.  This  assistance  provides 
family  farm  operatore  an  opportunity  to 
make  efficient  use  of  their  land,  labor 
and  other  resources,  to  improve  their 
living  conditions  and  to  improve  their 
overall  economic  situation. 

(b)  Loan  eligibility  requirements.  In 
accordance  with  the  Food  Security  Act 
of  1985  (Pub.  L  99-198)  after  December 
23, 1985,  if  an  individual  or  any  member, 
stockholder,  partner,  or  joint  operator  of 
an  entity  is  convicted  under  Federal  or 
State  law  of  planting,  cultivating, 
growing,  producing,  harvesting  or 
storing  a  controlled  substance  (see  21 
CFR  Part  1308.  which  is  Exhibit  C  to 
Subpart  A  of  Part  1941  of  this  Chapter 
and  is  available  in  any  FmHA  office,  for 
the  definition  of  "controlled  substance") 
prior  to  the  issuance  of  the  Loan  Note 
Guarantee  or  the  Contract  of  Guarantee 
in  any  crop  year,  the  individual  or  entity 
shall  be  ineligible  for  a  guaranteed  loan 
for  the  crop  year  in  which  the  individual 
or  member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
Applicants  will  attest  on  Form  FmHA 
449-6  that  as  individuals  or  that  its 
members,  if  an  entity,  have  not  been 
convicted  of  such  crime  after  December 
23, 1985.  In  addition,  tiie  following 
requirements  must  be  met: 

(1)  An  individual  must: 

(i)  Be  a  citizen  of  the  United  States 
(see  S  196ai06(b)(21)  of  this  subpart  for 
the  definition  of  "United  States")  or  an 
alien  lawfully  admitted  to  the  United 
States  for  permanent  residence  under 
the  Immigration  and  Nationality  Act. 
Aliens  must  provide  INS  Forms  1-151  or 
1-551,  "Alien  Registration  Receipt  Card." 
Indefinite  parolees  are  not  eligible.  If  the 
authenticity  of  the  information  shown 
on  the  alien's  identification  dociunent  is 
questioned,  the  County  Supervisor  may 
request  the  Immigration  and 
Naturalization  Service  (INS)  to  verify 
the  information  appearing  on  the  alien's 
identification  card  by  completing  INS 
Form  G-641.  "Application  for 
Verification  of  Information  from 
Immigration  and  Naturalization 


Fedonl 
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Reootds."  obtainable  from  the  acaiest 
INS  dbMcL  (See  Exhibit  B  of  Svbpwt  A 
of  Part  1M4.)  Mail  Ike  coB^ilrted  ftiRB  lo 

INSl  Ike  paynrataf  a  service  fee  by 
FmHA  lo  INS  is  iraivcd  hf  iiisti  lliig  in 
the  t^iptt  right  naiio  Gorner  of  INS  Pom 
G-641,  the  following:  "INTERAGENCY 
LAW  ENFORCEMENT  REQUEST. " 

(ii)  Possess  the  legal  capacity  to  incur 
the  obligations  of  the  Iosb. 

(iii)  l^ve  sufficient  applicable 
training  or  fanning  expefieace  in 
managing  and  operating  a  farm  or  ranch 
(within  1  of  the  last  5  years}  which 
indicates  the  managerial  aUIily 
necessary  to  assure  reasonable 
prospects  of  success  in  the  proposed 
plan  of  operation. 

(ivl  Have  the  character  (emphasizing 
credit  history,  past  record  of  debt 
repayment  and  reliability),  and  industry 
to  carry  out  the  proposed  operation. 

(v)  Honestly  try  to  carry  out  the 
conditions  aiid  terms  of  the  loan. 

(vi)  Be  unable  to  obtain  sufficient 
credit  without  a  gioarantee  to  finance 
actnal  needs  at  reasonable  rates  and 
terms,  taking  into  consideration 
prevailing  private  and  cooperative  rates 
and  terms  in  the  eomnranity  in  or  near 
which  the  appficairt  resides  for  loans  for 
similar  purposes  and  periods  of  time. 

{vii)  Be  an  owner-operator  or  tenant- 
operator  of  not  larger  than  a  fatnilj  farm 
after  the  loan  is  closed. 

(2)  A  coopeiatiwf.  corporation, 
partnership  or  joiirf  operation  mast: 

(i)  Be  unable  to  obtain  safficicnl  credit 
witboat  a  guarantee  to  finance  actual 
needs  at  reasonable  rales  and  terms, 
taking  into  acaiant  prevailing  private 
and  cooperative  rates  and  terms  in  or 
near  the  coonnaHity  lor  loana  for  similar 
purposes  and  periods  of  time.  This 
applies  to  the  entity  and  all  of  its 
members,  slocklratders,  partners,  or 
joint  operators,  as  individuals. 

(ii)  Be  contraOed  by  farmers  or 
ranchers  engaged  primarily  and  directly 
in  fanning  or  ranching  in  the  United 
States  after  the  loan  is  made. 

(iii)  Consist  of  members,  stockholders, 
partners  or  }oinl  operators  who  are 
individuals  and  not  a  oooperative(s)k 
corporatioo(s),  partnership(s).  or  jotet 
operation(s)>. 

(iv)  If  the  members,  stockholders, 
partners,  or  joint  operators  holding  a 
majority  interest  are  related  by  marriage 
or  blood: 

(A)  They  must  be  citizens  of  the 
United  States  (see  S  lda(U06(b)(21)  of 
this  subpart  for  the  definition  of  "United 
States")  or  an  alien  lawfully  admitted  to 
the  United  States  for  permanent 
residence  under  the  Inundation  anci 
Nationality  Act  Aliens  must  provide 
INS  Forms  1-151  or  1-551.  "Alien 
Registration  Receipt  Card"  Indefbule 


paraleeaam  not  elig^Ua.  if  the 
authantkity  «l  the  infonnaliaa  shown 
on  the aUen's IduOifiGntiwi  dacnimt  ia 
questfa— 4  Ilia  Cewty  Qufunimt  nny 
request  INJS  to  vafiffytiis  inftmnatkin 
appearing  on  the  alicn'a  idsnlificatioa 
card  by  wwnpletii^  INS  Farai  G-M1. 
"Application  for  Verification  oC 
Infonaation  from  Immi^atiMi  and 
Naturalization  Records."  obtainable 
from  the  nearest  INS  district  (see 
Exhibit  B  of  Subpart  A  of  Part  1944). 
Mail  the  completed  form  lo  INS.  The 
payment  of  a  service  fee  by  PmHA  to 
INS  is  waived  by  inserting  in  the  upper 
right  hand  corner  of  INS  Fosm  G-Ml. 
the  fdUowing;  "IhTTERAGENCY  LAW 
ENFORCEMENT  REQUEST." 

(B]  They  must  have  suQicient 
applicable  training  or  farming 
experience  in  managing  and  operating  a 
farm  or  ranch  (writhin  1  of  the  last  5 
years]  which  indicates  the  managerial 
ability  necessary  to  assure  reasonable 
prospects  of  success  in  the  proposed 
plan  of  operation. 

(C)They  and  the  entity  itself  must 
have  the  diaracter  (emphasizing  credit 
history,  past  record  of  debt  repayment 
and  reliability),  and  industry  to  carry 
out  the  proposed  operation. 

(D)  They  and  the  entity  itself  will 
honestly  try  to  carry  out  the  conditions 
and  terms  of  the  loan. 

(E)  At  least  one  member,  stockholder, 
partner  or  joint  operator  must  operate 
the  family  farm. 

(F)  The  entity  must  operate  the  ferm 
and  be  authorized  to  own  or  operate  a 
farm  in  the  State(s)  in  which  the  farm  is 
located. 

(v)  If  the  members,  stockholders, 
partners  or  joint  operators  holding  a 
majority  interest  are  not  related  by 
marriage  or  blood: 

(A)  Tlie  requirement  of  para^aphs 
(b)(2)(iv)  (A)  through  (D)  must  be  met 

(B)  They  and  the  entity  itseU  must 
operate  the  family  farm. 

(C)  The  entity  must  operate  the  farm 
and  be  authorized  to  do  so  in  the 
State(s)  iq  which  the  farm  is  located. 

(vi)  If  each  member's,  partner's, 
stockholder's  or  joint  operator's 
ownership  interest  does  not  exceed  the 
family  farm  defhritfon  limits,  their 
collective  interests  can  exceed  the 
family  farm  definition  limits  only  if:  (1) 
All  of  the  members  of  the  entity  are 
related  by  blood  or  marriage,  (2)  all  of 
the  members  are  or  will  be  operators  of 
the  entity,  and  (3)  the  majority  interest 
holders  of  the  entity  meet  the 
requirements  of  paragraphs  n>)(2)(iv)  (A) 
throo^  (D)  and  (F)  of  tiris  section. 

(c)  Loan  purposes. — {t\  Loan  Note 
Guarantee.  Loans  may  be  made  for 
farm,  forestry,  recreation  and  nonfarm 
enterprises  for  the  following  purposes. 


whtB 
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(i)  Pardbase  mHum  machitiary  and 
equipnwnt  Iwealack.  ponlliy,  fiv 
bearing  and  other  Amn  aniinals,  fhh, 
worms.  bMk  bees,  tools,  and 
inventories,  or  to  pwiuhaae  an  individtni 
undivided  interest  in  sach  items. 

(ii)  Payment  of  anrreal  operating 

.  \m)  Psymeirt  of  fiunfly  fivfng 
expenses. 

(iv)  Refinancing  debt  incorred  for  any 
authorized  operating  loan  purpose, 
including  FmHA  insured  loans. 

(v)  Purchase  erf  m— betrfiip  and  stock 
in  a  brm  pnrchasing;  marketingi  or 
servioe-typecoopernliveassocialkin.    I 
including  a  grazing  sssociatkM. 

( vi)  Purchase  and  repair  of  essential 
home  equipment. 

(vii)  Purchase  of  milk  base  or  milk 
quota  with  or  without  cows. 

(viii)  Not  more  than  $7,500  in  s  fiscal 
year  for  real  estate  improveironts  or 
repairs.  The  following  deterndnstfons 
must  be  made  by  the  lender  before  a 
guaranteed  OL  loan  is  made  for  real 
estate  fmprovemenh 

(A)  Loans  will  not  be  needed  year 
after  year  for  this  purpose. 

(B)  The  applicant  owns  the  farm  or 
has  tenure  arrangements,  including  a 
compensation  agi^ement.  sufficient  to 
obtain  a  reasonable  return  on  the 
investment 

(ix)  Payments  to  a  crecfitor.  In  any  one 
year,  OL  funds  used  to  make  these 
payments  cannot  exceed  20  percent  of 
the  appraised  market  value  of  the 
essential  farm  and  nonfarm  equipment 
and  livestock  under  a  prior  lien  to  that 
creditor,  or  20  percent  of  the  amount 
owed  to  such  creditor,  whichever  is  less. 

(x)  Purchase  of  a  franchise,  contract 
or  privilege  when  necessary  to  tbe 
operation  of  the  planned  enterprise. 

(xi)  Partial  payment  for  the  purchase 
and  construction  of  crop,  storage  and 
drying  facilities  when  the  Ccwnmodity 
Credit  Corporatioo,  through  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  is 
providing  a  part  irf  tbe  credit  under  tlic 
Commodity  Credit  Corporation  Farm 
Storage  and  Drying  Equipment  Loan 
Program. 

(2)  Cootmcl  of  GuoFontee—Luie  of 
Credit  Lines  of  credit  may  be  advanced 
for  farm,  forestry.  Rcreation  and 
nonfarm  enterprises  for  the  following 
purposes,  when  suck  paq»oaea  are 
essentia)  to  the  operation: 

(i)  Payment  of  aosraal  operating 
expenses,  wliicb  may  indnde  tbe 
purchase  of  feeder  animals,  and  family 
living  expenses. 
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(ii)  Payment  bf  debts  incurred  by  the 
borrower  for  nrrent  annual  opierating 
expenses  thatlwere  advanced  by  the 
lender  and/or  other  creditors/suppliers 
prior  to  the  issaance  of  the  guarantee.  In 
no  case  will  carryover  debts  from 
previous  cropl^ears  be  refinanced. 

(d)  Loan  limUatioM.  (1)  The  total 
outstanding  injured  and  guaranteed  OL 
principal  balalijce  owed  by  the  loan 
applicant  or  oMred  by  anyone  who  will 
sign  the  note  ^|>  a  cosigner  may  not 
exceed  $400.(0)  at  loan  dosirig.  The 
amount  of  prifijcipal  outstandi^  at  any 
one  time  on  aiguarenteed  line  of  credit 
must  never  exceed  the  ceiling  set  out  on 
the  Contract  m  Guarantee. 

(2)  Loan*  any  not  be  made  for 
(i)  The  purchase  of  real  estate,  or 

(ii)  Making  principal  payments  on  real 
estate.  \ 

(3)  Guaranteed  lines  of  credit  will  not 
be  used  for  capital  expenditures. 

(4)  Loans  ano  may  not  be  made  for. 
any  purpose  that  will  contribute  to 
excessive  erosion  or  highly  erodible 
land  or  to  the  conversion  of  wetlands  to 
produce  an  ag^cultural  commodity,  as 
further  explamd  in  Exhibit  M  to 
Subpart  G  of  rart  1940  of  this  chapter.  A 
decision  by  F^i^JA  to  reject  an 
application  fcvj  this  reason  is  appealable. 
However,  an  appeal  questioning  either 
the  presence  of  a  wetland,  converted 
wetland,  or  hi^ly  erodible  land  must  be 
filed  directly  ^f ith  the  USDA  agency 
making  the  determination  in  accordance 
with  its  appeal  procedures. 

(5)  More  thM  one  Loan  Note 
Guarantee  or  Contract  of  Guarantee 
may  be  executed  with  the  same  or 
different  lenders  to  a  borrower  so  long 
as  each  loan/|)ne  of  credit  is  secured 
with  separate!  collateral  that  is  clearly 
identiHed.  This  requirement  does  not 
preclude  crossfcollateralization  of 
loans/lines  of  |a«dit  with  other 
guaranteed  loans/lines  of  credit  to 
obtain  additioaal  collateral  provided 
that  the  loanMines  of  credit  are  held  by 
the  same  lenqilr.  Total  loans  or  line  of 
credit  ceiling^  Inust  not  exceed  $400,000 
at  any  time,   i ; 

(e)  Interest  t^tea.  The  interest  rate 
will  be  a  flxed'or  variable  rate  agreed 
upon  by  the  borrower  and  the  lender. 
The  lender  wlU  charge  the  same  rate  on 
both  the  guar^teed  and  the  non- 
guaranteed  portions  of  the  note. 

(2)  The  lender  may  charge  a  rate  not 
to  exceed  the  rate  the  lender  charges  its 
average  farmioustomer.  Average  farm 
customers  ar^  those  conventional 
borrowers  wh(^  are  required  to  pledge 
their  crops,  livestock  and  other  chattel 
and  real  estate  seciuity  for  the  loan, 
lliis  does  notj^clude  Uiose  high  risk 
farmers  with  jlnited  security  and 
management  ^liility  that  are  generally 


charged  a  higher  interest  rate  by 
conventional  agricultural  lepdert.  Also, 
this  does  not  include  those  low  risk  farm 
customers  who  obtain  fiaandng  on  a 
secured  or  unsecured  basis  who  have  as 
collateral  items  such  as  saving  accounts, 
time  deposits,  certificates  of  deposit, 
stocks  and  bonds,  and  life  insurance 
which  they  are  able  to  pledge  for  the 
loan.  At  the  request  of  FmHA  the  lender . 
will  provide  evidence  of  the  rate 
charged  the  average  farm  customer. 
Sudi  evidence  may  consist  of  average 
yield  data,  or  documented 
administrative  differential  rate  schedule 
formulas  used  by  the  lender. 

(3)  Except  for  Farm  Credit  Systein 
member  institutions,  if  a  variable  rate  is 
used,  it  must  be  tied  to  a  rate 
specifically  agreed  to  by  the  lender  and 
borrower.  The  interest  rate  on  loans 
made  by  a  Farm  Credit  System  member 
institution  will  be  a  fixed  or  variable 
rate  based  on  their  administrative  and 
borrowing  costs.  Variable  rates  may 
change  according  to  the  normal 
practices  of  the  lender  for  its  average 
farm  customer8,^ut  frequency  of  change 
must  be  set  fortluft  the  loan/line  of 
credit  instrument. 

(4)  The  lender,  borrower  and  holder  (if 
any)  may  collectively  effect  a  temporary 
reduction  in  the  interest  rate  of  the  OL 
loan/line  of  credit  when  processing  an 
Interest  Rate  Buydown  under  Exhibit  D 
of  this  Subpart.  The  reduced  rate  of 
interest  must  be  fixed  rate  for  the  term 
of  the  buydown.  The  lender  is 
responsible  for  the  legal  documentation 
of  interest  rate  changes  by  an  "allonge" 
attached  to  the  promissory  note(s)  or 
line  of  credit  agreement  or  other  legally 
effective  amendment  of  the  interest  rate; 
however,  no  new  note(8)  or  line  of  credit 
agreement(8)  may  be  issued.  If  the 
amendment  is  attached  to  a  variable 
rate  note  or  line  of  credit  agreement,  the 
fixed  rate  of  interest  charged  during  the 
buydown  period  will  be  calculated  not 
to  exceed  the  average  variable  rate 
charged  the  lender's  average  farm 
customer  over  the  past  90  days. 

(5)  Interest  will  be  charged  only  on  the 
actual  amount  of  funds  loaned  and  for 
the  actual  time  the  loan  is  outstanding. 
Interest  on  protective  advances  made  by 
the  lender  to  protect  the  security  may  be 
charged  at  the  rate  specified  in  the 
security  instruments. 

(f)  Terms.  (1)  The  final  maturity  date 
for  each  loan/line  of  credit  carmot 
exceed  7  years  from  the  date  of  the 
promissory  note/line  of  credit 
agreement. 

(2)  All  advances  on  a  line  of  credit 
must  be  made  within  3  years  from  the 
date  of  the  Contract  of  Guarantee. 

(3)  Ordinarily,  loan  funds  used  to  pay 
annual  operating  expenses  or  bills 


incurred  for  such  purpoies  for  the  orop 
year  being  financed  will  be  acheduled 
for  payment  whan  the  inoome  from  the 
year's  opetatioo  is  to  be  reoeived.  Under 
certain  circumstances  these  payments 
may  be  scheduled  over  longer  periods. 
Circumstances  which  warrant  an 
extended  repayment  schedule  are 
factors  such  as  establishing  a  new 
enterprise,  developing  a  farm, 
purchasing  feed  w^iile  feed  crops  are 
being  established  or  during  recovery 
from  disaster  or  economic  reverses. 
Crops  only  are  not  sufficient  security 
when  repayment  is  scheduled  over  the 
longer  period. 

(4)  Advances  for  purposes  other  than 
those  for  annual  operating  expenses  will 
be  scheduled  for  payment  over  the 
minimum  period  necessary  considering 
the  applicant's  ability  to  pay  and  the 
usefiil  Ufe  of  the  security,  but  not  in 
excess  of  seven  years. 

(5)  When  conditiotu  warrant, 
installments  scheduled  in  accordance 
with  paragraph  (f)(4)  of  this  section  may 
include  equal,  unequal,  or  balloon 
installments.  In  each  case  warranting 
balloon  installments  there  must  be 
adequate  collateral  for  the  loan/line  of 
credit  at  the  time  the  balloon  installment 
becomes  due.  In  no  case  will  annual 
crops  and/or  machinery  be  used  as  the 
sole  collateral  securing  a  loan  with  a 
balloon  installment  Circumstances 
which  warrant  balloon  payments  are 
factors  such  as  establishing  a  new 
enterprise,  developing  a  farm, 
purchasing  feed  while  crops  are  being 
established  or  during  recovery  from 
economic  reverses.  The  amount 
ballooned  should  not  exceed  that  which 
the  borrower  could  reasonably  expect  to 
pay  during  a  maximum  additional  15- 
year  priod  except  for  NFE  loans,  which 
will  be  a  maximum  additional  7  years. 
The  applicant  must  be  advised  before 
the  loan  is  closed  that  the  lender  will 

..  review  each  case  at  the  end  of  the  initial 

'  loan  term  to  determine  if  such 
rescheduling  is  warranted.  (See 
S  1980.124  of  this  subpart.) 

(g)  Security.  Ordinarily,  the  security 
must  be  adequate  in  the  opinion  of  the 
lender  and  FmHA  to  assure  repayment 
of  the  loan/line  of  credit.  If  the  security 
alone  is  inadequate,  then  the  applicant's 
repayment  ability  will  also  be 
considered  by  the  lender  and  FmHA 
(provided  the  FmHA  approval  official's 
opinion  is  based  on  the  evaluation  set 
forth  in  { 1980.114  of  this  subpart)  in 
determining  whether  the  loan/line  of 
credit  should  be  made.  However,  when 
a  loan  is  made  for  refinancing  purposes, 
the  amount  refinanced  may  not  exceed 
the  value  of  the  security.  "The  loan/line 
of  credit  must  be  secured  by  a  first  lien 
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on  aD  prapertjr  or  products  scqnired  or 
prodnoet)  win  rmb  nuKis  sua  by  my 
addilioiul  wuiuilj  needed.  Anjr  rmmt 
mwle  for  renmnciBg  wneir  nis  deM 
rennsBced  is  seuued  of  few  estate  or 
chattns  wn  oc  secured  bjr  a  nrst  nen  on 
the  propel  (ji  secuiiuj  nw  debt  mfIulIi  is 
being  reffnaneed  or  wben  tlw  debt 
reflnanced  is  secured  bjr  a  junior  nen  on 
real  estate  wMdi  is  no  lower  than  the 
lien  pieoently  held  on  the  prniwatjf 
securing  Ae  debt  being  leBiMUBBed,  and 
by  any  additiunat  sccority  needed. 

AdditHMMl  SCLHiiljF  BMQf  LOHSISt  Of  Blft 

best  nen  obtamabw  on  OMtfelSi  real 
estate  or  other  property. 

{kt)  Special  searity  iegaamneat*. 
When  gnamtced  OL  lonna  are  made  Id 
eligible  eatitia  that  cooaist  of  Mcnbeii, 
stoekboiden,  parlnen  or  joint  oi>efatoi» 
who  are  pieatMlIji  indiihlsd  fora 
guaranteed  OL  bMn(^  aa  iadl  vidnal(s) 
or  when  guaranteed  OL  loan 
to  eligible  imdiwidmoig,  vriw  i 
membats;  slackhalden.  paitners  or  join 
opctalots  of  an  entity  wbick  is  pveacBdy 
indebted  for  a  pinranteed  OL  )oan(si 
secuiily  Maal  iiinaial  of  battel  and/or 
real  estate  aecarifly  Ikal  ia  aqminle  aad 
identifiable  fcom^eaecafityirfedged  to 
FnMA  lot  any  etker  f amar  propaM 
insured  or  guai^taad  loann.  Different 
lien  positioaa  on  real  ealala  «te 
considered  separate  and  identifiable 
collateral 

(i)  louiiance.  Inauranee  for  pnniier^. 
public  liability,  and  cnpa  sbould  be 
obtained  before  or  at  tke  time  of  loan 
closing. 

(1)  ChfUtel  property.  Boirowers  shoald 
be  encouraged  to  carry  insurance  oo 
chattel  {ut^wrty.  iiuJiiding  growing 
crops,  which  serves  aa  security  for  a 
loan  and  on  other  chattel  or  teal 
proper^,  in  order  to  ptotcd  themselves 
against  losses  restating  £rom  hazards 
existing  in  aa.  area.  It  is  especially 
desirable  that  insurance  be  obtained  by 
applicants  who  receive  large  loans  and 
have  considerable  diatlel  property 
including  feed,  suppfies.  and  inventory 
centrally  stored  over  an  extended 
period.  Such  insurance  may  be  required 
by  the  loan  approval  official  in 
individual  cases. 

(Z)  Real  estate.  IT  essential  insurable 
buildings  are  located  on  the  property,  or 
improvements  are  to  be  made  to  existing 
buildings,  the  appBcant.  wdien  required, 
will  provide  adequate  property        i 
insurance  coverage  at  the  time  of  the 
loan  closing  or  as  of  the  date  materials 
are  defivered  to  die  property,  whidiever 
is  appropriate.  Real  property  insurance 
will  not  be  required  when  a  real  estate 
appraisal  report  shows  (hat  both  the 
present  market  value  of  the  land  (after 
deducting  the  value  of  baildiRgs)  and  the 
owner's  equity  in  the  land  exceed  the 


amount  of  tfie  debt,  incfoding  tfte  debts 
for  the  loan  bencg  made.  However,  nie 
applicant  will  be  encanragtd  to  cany 
insurance  if  insurance  cKsims  for  Ion  or 
damage  to  bnildnig^  tnbe  repEaccd  or 
repaired  with  the  loan  finub  are  ' 
outstandliH  at  the  time  the  guarantee  is 
approved,  me  ^iplicant  wiff  be  required 
to  agree  in  writing  that  when  setdement 
of  these  is  made,  ttie  proceeds  wilt  be 
used  to  replace  or  repair  buibfings.  to 
apply  to  (febU  secured  by  prior  Boia,  or 
to  apirfy  to  the  guaranteed  OL  loan/fine 
of  credit  being  made. 

[Si  Public  liability  and  property 
damagiB.  Bonowets.  receiving  loana  ibr 
farm,  recraational.  or  nontam 
enterprises  should  be  advised  of  the 
possibilities  of  incurring  Dabifito  and 
encouraged  to  obtain  public  fiabifity  and 

pmpjwfy  rfnmngiP  inwaitra,  ingliirfiafl 

insurance  on  a  cnstona's  property  in 
the  custody  of  the  borrower. 
G)  Other  coDsideraUoas. 

(1)  Applicants  will  be  advised  by  the 
lender  that  they  are  expected  to  comply 
with  any  appficable  special  laws  and 
regnlationa. 

(2)  Appficants  receiving  loans  lor 
nonfatm  enterprises  will  be  advised  of 
the  possibility  of  iacuiring  liability  and 
encouraged  to  obtain  pufafic  liabifity  and 
proper^  damagfi  insiranw 
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(a)  Objecttvee.  The  basic  ub^Ltiits  of 
the  guaranteed  FO  ban  pnigrara  see  to 
assist  etigttile  applicaBta  who  cannot  get 
credit  widioat  a  gnaraartee  Id  become 
ownoHiperatovs  of  ianaiy  ianna.  The 
operation*  may  inchide  iislaMishimnt  or 
enleigeraent  of  noniarai  entefprises  to 
supplement  the  fam  HKoane. 

(b)  Farm  awnenhip  loam  eUgibihty 
reguiremeats.  tataocoidanoe  with  the 
Food  Security  Act  of  19B5  {Mil  L.  99- 
198)  after  Deccnrtier  23.  lOK^  if  an 
individnal  or  any  meniber.  stockholder, 
partner,  or  joint  (qwrator  of  an  entity  i» 
convicted  under  Federal  or  Sicte  law  of 
planting,  cnltivating,  growing,  prodeeing, 
harvesting  or  storing  a  eonir  (riled 
substance  (see  21  C3PR  Art  1308,  which 
is  Exhibit  C  of  Sobpart  A  of  Ptet  19«1  of 
this  chapter  and  is  avaflaUe  in  any 
FmHAofRce,  for  the  diefinitioR  of 
"controlled  substance**)  prior  to  the 
issuance  of  the  Loan  Note  Gearantee  in 
any  crop  year,  the  individnal  or  entity 
shall  be  ineligible  for  a  guaranteed  Iran 
for  the  crop  year  in  wbidi  the  indfvfdaal 
or  member,  stockholder,  partner,  or  joint 
operator  of  tin;  nitity  was  convicted  and 
the  four  succeeding  crop  years. 
Applicants  will  attett  on  Pom  FmHA 
44SM)  that  as  indfviduals  or  that  rts 
members,  if  an  entity,  have  not  been 


convict^  of  such  dime  after  December 
23. 1985.  In  additlim.  th«  foBowkig 
requirements  mnsi  be  met: 

[XI  An  individual  must: 

(i)  Be  •  citsan  of  the  lWt«d  States 
(See  1 1980000(^X2^  (tf  tbie  subpart  iv 
the  deRnitiaB  of  •'IkilimA  Stttm"}  m  an 
aUan  InwfuUy  adidttwi  l»  tht  lUlMi 
States  for  peraianent  leakiaace  noder 
the  iMtigration  Md  Nationality  Act 
Aliens  BSNOt  pae^de  INS  Fame  t-lSl  at 
I-^i.  "AUen  li#slntian  Rwripl  Grad." 
Indefinite  paroleau  era  nat  al^jliki^  tf  the 
authenticity  of  the  iafonnetian  shown 
on  the  alien's  ktanlifiGiion  dpcwent  ia 
questioned;  the  Co— If  Supewiaw  raay 
request  the  INS  to  vnrt^  the  fadparaatioo 
appearing  an  thi  alien's  idanitfiEBtiMi 
caad  by  coapleting  MS  Fom  G-M1. 
"Application  for  Verification  of 
Infomation  boni  kondgration  and 
Naturalization  Raooida^' obtainable 
from  the  neareal  INS  dMrict  (See 
Exhibit  B  of  SubpaK  A  of  ftrt  1M4  of 
this  chapter.)  Mail  the  coaspleted  form  to 
INS,  The  payment  of  a  service  fee  by 
FmHA  to  INS  ia  waived  by  ^uiiu^  in 
the  upper  ri^  hand  oomeref  MS  Form 
G-041.  the  feRowfogr  'WTBRAGENCT 
LAW  ENFORCEMENT  RBQUEET." 

(li)  Possess  the  legsl  capacity  to  incur 
the  obl^ations  of  the  loan, 

(iii)  Have  sufficient  applicable 
training  or  farming  experience  in 
managing  and  operating  a  farm  or  ranch 
(within  I  of  the  last  5  years)  which 
indicates  the  managerial  ability 
necessary  to  assure  reasonable 
prospects  of  success  in  the  proposed 
plan  of  operation. 

(iv)  Have  the  character  (emphasiaog 
credit  history,  paat  record  of  debt 
repayment  and  reliability),  and  industry 
to  carry  out  the  proposed  operation. 

(v)  Honestly  try  to  carry  out  the 
conditions  and  teiBM  of  fte  k>an. 

(vi)  Be  anebie  to  obtain  saffident 
credit  wilboot  a  gtiaiaiilee  to  finance 
actual  needs  at  leasonabte  rates  and 
terms,  taking  into  conai deration 
prevailing  private  and  cooperative  rates 
and  teram  in  the  ooinaunity  in  or  near 
which  the  appbcani  rendes  far  loaaa  far 
similar  purpoaes  and  periods  of  tine. 

(vii)  Be  the  owner-operator  of  not 
larger  than  a  family  form  after  rile  loan 
is  closed. 

(2)  A  cooperative,  corporatiofi, 
partnership,  or  joint  operation  mustr 

(i)  Be  unable  to  obtain  sufficient  credit 
without  a  guarantee  to  finance  actual 
needs  at  reasonable  rates  and  terms, 
taking  into  account  prevailing  private 
and  cooperative  rates  and  terms  in  or 
near  the  community  for  loans  for  similar 
purposes  and  periods  of  time.  TTris 
applies  to  tfie  entity  and  aH  of  its 


^ 
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membera,  tteckliilden,  partBers,  or 
joint  operators. » individualt. 

(ii)  Be  controlhd  by  famera  or 
ranchers  engaged  priiaai^  and  directly 
in  farming  or  ranming  io  ue  United 
States  after  the  loan  is  made. 

(iii)  Consist  m  ^lembers.  stocUiolders. 
partners  or  joint'  <»peratoBs  who  are 
individuals  and  hot  a  cooperative(s). 
corporationis),  Bartneiahip(s).  nt  joint 
operation(s).       [ 

(iv)  V  the  menwers,  stockholders, 
partners  or  joint  Operators  holding  a 
majority  inleresj  tare  related  by  marriage 
or  blood:  1 1 

(A)  They  must  pe  dtiaens  of  the 
United  States  (s^  8  igaai06(bK21)  of 
this  subpart  for  ihe  definition  of  "United 
States")  or  aliens  lawfully  admitted  to 
the  United  State|||  for  permanent 
residence  underjlie  hamigration  and 
Nationality  ActjAliens  must  provide 
INS  Forms  I-lSll  i  >r  1-551.  "Alien 
Registration  Re4(  ipt  Card."  Indefinite 
parolees  are  not:  efigible.  If  Ae 
authenticity  of  t}ie  information  shown 
on  the  alien's  idfebtification  document  is 
questioned,  the  dounty  Supervisor  may 
request  INS  to  v^ify  the  iaSsEmafiaB 
appearii^  on  th4  lalien's  iiWntMnali— 
card  by  caqpletug  INS  Form  G-Ml. 
"Application  foij  yerification  of 
InfonaatioB  fro^  Immigration  and 
Naturalization  n^cords."  obtainable 
firom  the  nearest  |NS  district  (see 
Exhibit  B  of  Subpart  A  of  Part  1944  of 
this  chapter).  Mul  the  completed  form  to 
INS.  The  paymetijt  of  a  service  fee  by 
FmHA  to  INS  isjliraived  by  inserting  in 
the  upper  right  H^nd  comer  of  INS  Form 
INTERAGENCY 
REQUEST." 
ave  sufficient 
or  farming 
experience  in  mahaging  and  operating  a 
farm  or  ranch  (within  1  of  the  last  5 
years)  which  indicates  the  managerial 
ability  necessary  to  assure  reasonable 
prospects  of  sociaess  in  the  proposed 
planof  operatioii. 

(C)  They  and  the  enti^  itself  must 
have  the  characMr  (emphasizing  credit 
history,  past  record  of  debt  repayment 
and  reliability),  end  industry  to  carry 
out  the  proposed  ioperation. 

(O)  They  and  the  entity  itself  will 
honestly  try  to  qarry  out  the  conditions 
and  terms  of  the  Joan. 

(E)  At  least  oili  member,  stockholder, 
partner  or  joint  operator  must  operate 
the  fami^  fann.|  | 

(F)  The  entity  iqiust  own  and  operate 
the  ^rm  and  be  authorized  to  do  so  in 
the  State(s)  in  w|hich  the  farm  is  located. 

(v)  If  ttie  memnera.  stockholders, 
partners  or  joint  •perators  holdii^  a 
majority  interes  jare  not  related  by 
marriage  or  bloc  d: 
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(B)  They  mus 
applicable  trail 


(A)  The  raquiremeats  of  parngraphs 
(b)(2)(iv)  (A]  throivh  (D)  and  (F)  must  be 
met 

(B)  Th^  and  <he  eafity  Itself  must 
own  aii£/ opente  Ike  Eamily  lum. 

(id)  ir«ach  member'i.  partner's, 
stockholdei^a  or  Jeiat  t^ierator'j 
ownership  interest  does  Aof  exceed  the 
family  fann  definHioo  limiti.  (heir 
collective  interests  canaicceed  the 
family  farm  definiOou  lindts  oidy  ft  (1) 
All  of  the  members  of  the  enfity  are 
related  by  Uood  or  maniage.  (2)  all  of 
the  members  are  or  will  be  operators  of 
die  entity,  and  (3)  the  nujari<y  interest 
holders  of  tiie  entity  meet  the 
requirements  of  paragrajdis  n>)(^v]  (A) 
through  (D)  and  (F)  of  this  section. 

(c)  Loan  puiposea.  Loans  diat  are 
consistent  widi  all  Federal.  State  and 
local  en>ironmental  quafi^  standards 
may  be  made  for  the  loDowiqg 
authorized  loan  purposes: 

(1)  Purdiase  or  enla^  a  farm, 
including  any  land  for  recreation  or 
other  nonfarm  eateiprise.  This  may 
include: 

(i)  Purchasiog  easements  and  rights- 
of-way  needed  te  operate  fte  faim  or 
nonfarm  mkafoae. 

(ii)  An  ^HiBlaufs  portion  of  Ihe  cort 
of  land  whidi  is  beipg  subdivided. 

(Si)  Making  a  downpayment  on  the 
purchase  of  land  under  tiie  following 
conditionK 

(A)  A  deed  is  obtained  by  the 
applteant  and  the  unpaid  balance  on  the 
loan  is  secured  by  a  note  and  mortgage 
or  an  acceptable  land  purchase  contract 
or  similar  mstrument 

(B)  The  applicant  can  meet  the  loan 
terms  imder  normal  farm  conditions. 

(C)  The  conditions  and  the 
requirements  of  aiy  prior  mortgage  or 
contract  meet  theaecnrity  requirements 
for  takixig  a  junior  lien  as  shown  in 
paragraph  (Q(2)(iii)  of  diis  section. 

(D)  A  purchase  contract  is  signed 
which  obhgates  the  purchaser  or 
contract  to  meet  the  security 
requirements  for  die  rights  of  present 
possession,  control,  and  beneficial  use 
of  the  property,  and  entitles  the 
purchaser  to  a  deed  upon  paying  all  or  a 
specific  part  of  the  purchase  price. 

(2)  Construct,  buy,  or  improve 
buildings  and  facilities  needed  on  the 
applicant's  faian.  includiag: 

(i)  The  ewutruction  of  an  essential 
farm  dwelling  and  service  buildings  of 
modest  design  and  cost,  including 
facilities  and  structures  for  noafarm 
enteiprise  uses  or  fish  farming  such  as 
docks,  fish  hatcheries,  shootii\g  blinds, 
refreshment  or  marketing  stands, 
processing  or  assembly  plants,  sales 
buildings,  repair  shops,  lodging  facilities, 
trailer  parks,  picnic  areas,  target  ranges, 
tennis  courts,  shufileboard  courts,  golf 


id 


driviog  faBSBS^  camBsitesL  t"*^  \ 
rentdnottsing.  For  dwelling 
impBovaneat  «r  awstractioa. 
ooBsidesstiaB  atay  hesiwM  to 
additional  space  required  far  fadlities 
used  tar  food  pfapawli—Md  storage, 
vehicle  atoiate,  «r  lauadnr  and  office 
space,  the  size  and  ooataf  which  wiU 
not  eNoeed  Ifaat  «MMd  hy  typical  family 
farmeniathtj 

(ii)Thei 
repair,  rrplareiaM't.  Rktcation  or 
purchase  aai  tofensfer  of  aucfa  esM 
dwellings  and  aetvke  baiUiagi. 
fadlitiea.  atractMaa  and  fixtares  that 
become  part  of  the  seal  estate  or 
costoBarfly  paaa  with  die  farm  wiien  it 
is  sold.  This  includes  pollution  control 
and  eneigy  saving  devices. 

(3)  n<ovide  land  «id  water 
development  pollution  control  and 
energy  saving  ■Masves,  acquire  water 
supplies  and  rights,  and  promote  the  use 
and  conservation  eMenbsn  to  the 
operation  of  flie  farm  and  aigr  nonfarm 
enteiprise  facilities,  lids  indttdes 
pioviding  fencing,  drainage  and 
ungation  fadlities,  haric  applications  of 
Kane  and  wrtfliier,  and  faufifiu  for  land 
cleaiHig.  nds  nao  inuudes  eiMabUsiuiig 
approved  forestry  practices,  fish  ponds, 
trails  and  lakes;  inqtroviiQ  orchards: 
and  estabHsfaing  and  improving 
permanent  hay  or  pasture.  Sources  of 
water  may  be  located  outside  the  land 
owned  provided  appropriate  ri^its  or 
easements  are  obtained  to  ensure  tiiat 
the  water  and  rights  will  pass  with  tiie 
farm  when  it  is  sold.  The  funds  for  land 
and  water  development  may  include  die 
costs  of  machinery  and  equipment 
needed  to  do  die  development  only 
when  the  total  cost  of  tire  development 
and  madiinery  or  equipment  woidd  not 
exceed  the  cost  of  hiring  someone  to  do 
the  development  work.  Also,  loan  funds 
may  be  used  to  pay  that  part  of  the  cost 
of  facilities,  improvements  and 
"practices"  which  will  be  paid  for  in 
connection  vrith  participation  in  such 
programs  as  the  Agricultural 
Conservation  or  Great  Plains  programs 
only  when  such  costs  cannot  be  covered 
by  purchase  orders  or  assignments  to 
material  supidiers  or  contractors.  If  loan 
funds  are  advanced  and  the  portion  of 
the  payment  for  which  the  fimds  were 
advanced  is  likely  to  exceed  Sl,000,  the 
applicant  win  assign  the  payment  to  the 
lender. 

(i)  Funds  may  be  used  to  pay  for 
development  costs  on  land  owned  with 
defective  titie  (see  paragraph  (f)(2)  of 
this  section)  or  on  land  in  which  the 
applicant  owns  an  undivided  interest, 
provided: 

(A)  The  amount  of  loan  funds  used  on 
such  land  is  limited  to  $25XXX); 
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(B)  There  is  adequate  security  for  the 
loan;  and  !  : 

(C)  The  tract  with  defective  title  or 
undivided  interest  is  not  Inchided  in  the 
appraisal  report. 

(ii)  Funds  may  be  used  to  pay  for 
development  costs  on  land  leased  by  the 
applicant  provided: 

(A)  The  terms  of  the  lease  are  such 
that  there  is  reasonable  assurance  the 
appUcant  will  have  use  of  the 
improvement  over  its  useful  life; 

(B)  A  written  lease  provides  for 
payment  to  the  tenant  or  assignee  of  any 
unexhausted  value  of  the  improvement 
if  the  lease  is  terminated; 

(C)  There  is  adequate  security  for  the 
loan;  and 

(D)  The  amount  of  loan  funds  used  for 
improvements  on  leased  land  will  not 
exceed  Siaooo. 

(4)  Refinance  debts  subject  to  the 
following:  ! 

(i)  The  applicant's  present  creditors 
will  not  furnish  credit  at  rates  and  terms 
the  applicant  can  meet. 

(ii)  The  lender  will  verify  the  need  to 
refinance  all  secured  debts  and  major 
unsecured  debts.  The  unpaid  balance  on 
the  debts  to  be  refinanced  will  a]so  be 
verified.  i 

(5)  Pay  reasonable  expenses    : 
incidental  to  obtaining,  planning,  closing 
and  making  the  loan,  such  as  fees  for 
legal  architectural  and  other  technical 
services,  first  year  insurance  premiums, 
and  loan  fees  authorized  in  S  1980.22  of 
Subpart  A  of  this  part  which  are 
required  to  be  paid  by  the  borrowers 
and  which  cannot  be  paid  from  other 
funds.  Loan  funds  also  may  be  used  to 
pay  the  borrower's  share  of  Social 
Security  taxes  for  labor  hired  by  the 
borrower  in  connection  with  land  and 
building  development. 

(6)  Finance  a  nonfarm  enterprise 
when  it  will  provide  another  source  of 
necessary  income  even  though  the 
owned  or  purchased  acreage  for  such 
enterprise  is  not  physically  located  on 
the  farmland.  ,  - 

(7)  Purchase  any  stock  in  a      |    i 
cooperative  lending  agency  that  is 
necessary  to  obtain  the  loan. 

(d)  Loan  limitations.  A  guaranteed  FO 
loan  will  not  be  approved  if: 

(1)  The  total  outstanding  insured  or 
guaranteed  FO,  Soil  and  Water  (SW)  or 
Recreation  (RL)  loans  principal  balance 
owed  by  the  applicant  or  owed  by 
anyone  who  will  sign  the  note  as  a 
cosigner  will  exceed  the  lesser  of 
$300,000  or  the  market  value  of  the  farm 
or  other  security. 

(2)  The  noncontiguous  character  of  a 
farm  containing  two  or  more  tracts  is 
such  that  an  efficient  fanning  operation 
and  nonfarm  enterprise  cannot  be 
conducted  due  to  the  distance  between 


tracts  or  due  to  inadequate  ri^tmrf- 
way  or  public  roads  between  tracts. 

(3)  The  loan  purpose  will  contribute  to 
excessive  erosion  of  highly  erodible 
land  or  to  the  conversion  of  wetlands  to 
produce  an  agricultural  commodity,  as , 
further  explataied  in  Exhibit  M  to 
Subpart  G  of  Part  1940  of  this  chapter.  A 
decision  by  FmHA  to  reject  an 
application  for  this  reascm  is  appealable. 
However,  an  appeal  questioning  either 
the  presence  of  a  wetland,  converted 
wetland,  or  high  erodible  land  on  a 
particular  property  must  be  filed  directly 
with  the  U^A  agency  making  the 
determination  in  accordance  with  its 
appeal  procedures. 

(e)  Rates  and  terms.  (1)  Each  loan  will 
be  scheduled  for  repayment  over  a 
period  not  to  exceed  40  years  firom  the 
date  of  the  note  or  such  shorter  period 
as  may  be  necessary  to  assure  mat  the 
loan  will  be  adequately  secured,  taking 
into  account  the  probable  depreciation 
of  the  security. 

(2)  Interest  rates,  (i)  The  interest  rate 
will  be  a  fixed  or  variable  rate  agreed 
upon  by  the  borrower  and  the  lender. 
Tlie  lender  will  charge  the  same  rate  on 
both  the  guaranteed  and  the  non- 
guaranteed  portions  of  the  note. 

(ii)  The  lender  may  charge  a  rate  not 
to  exceed  the  rate  the  lender  chaiges  its 
average  farm  customer.  Average  fanta 
customers  are  those  conventional 
borrowera  who  are  required  to  pledge 
their  crops,  livestock  and  other  chattel 
and  real  estate  seciuity  for  the  loan. 
This  does  not  include  Uiose  high  risk 
farmers  with  limited  security  and 
management  ability  that  are  generally 
charged  a  higher  interest  rate  by 
conventional  agricultural  lenders.  Also, 
this  does  not  include  those  low  risk  farm 
customers  who  obtain  financing  on  a 
secured  or  unsecured  basis  who  have  as 
collateral  items  sbch  as  saving  accounts, 
time  deposits,  certificates  of  dei>osit, 
stocks  and  bonds,  and  life  insurance 
which  they  are  able  to  pledge  for  the 
loan.  At  the  request  of  FraHA  the  lender 
will  provide  evidence  of  the  rate  ■ 
charged  the  average  farm  customer. 
Such  evidence  may  consist  of  average 
yield  data,  or  documented 
administrative  differential  rate  schedule 
formulas  used  by  the  lender. 

(iii)  Except  for  Farm  Credit  System 
member  institutions,  if  a  variable  rate  is 
used,  it  must  be  tied  to  a  rate 
specifically  agreed  to  by  the  lender  and 
borrower.  The  interest  rate  on  loans 
made.by  a  Farm  Credit  System  member 
institution  will  be  a  fixed  or  variable 
rate  based  on  their  administrative  and 
borrowing  costs.  Variable  rates  may 
change  according  to  the  normal 
practices  of  the  lender  for  its  average 
farm  customers,  but  frequency  of  change 


must  be  set  fordi  in  the  lodn/line  of 
credit  iostrament. 

(iv)  "The  lender,  borrowrer  and  holder 
(if  any)  may  collectively  effect  e 
temporary  reduction  In  the  interest  rate 
of  the  FO  loan  when  {Hooessing  an 
Intmst  Rate  Buyd6wn  onder  fidUbit  D 
of  this  subpart  "Tlie  reduced  rate  of 
interest  must  be  a  fixed  rate  for  the  term 
of  die  buydown.  The  lender  is 
responsible  for  the  legal  documentetion 
of  interest  rate  changes  by  an  '^allonge" 
atteched  to  the  {womissory  note(8)  or 
other  legally  emotive  amendment  of  the 
interest  rate:  however,  no  new  note(s) 
may  be  issued.  If  die  amendment  is 
attached  to  a  variable  rate  note,  the 
fixed  rate  of  interest  chaiged  during  the 
buydown  period  will  be  calculated  not 
to  exceed  the  average  variable  rate 
charged  the  lender's  average  farm 
customer  over  the  past  90  days. 

(v)  Interest  will  be  charged  only  on 
the  actual  amount  of  funds  loaned  and 
for  the  actual  time  the  loan  is 
outotanding.  Interest  on  protective 
advances  made  by  the  lender  to  protect 
the  security  may  be  charged  at  the  rate 
specified  in  die  security  instnunente. 

(3)  Instalhnente  on  loans  may  be 
deferred  in  accordance  with  f  1960.124 
(d)  of  this  subpart 

(f)  Security.  (1)  Each  guaranteed  FO 
loan  win  be  secured  by  real  estate  or  by 
a  combination  of  real  estate  and  chattels 
or  other  security. 

(2)  When  obtaining  real  estate 
security  the  foUotving  will  apply: 

(i)  A  mortgage  will  be  taken  on  the 
entire  farm  owned  or  to  be  owned  by 
the  applicant  including  land  in  whidi 
the  applicant  owns  an  undivided 
interest  except  a  portion  Of  the  farm 
will  be  excluded  when: 

(A)  The  applicant's  tide  to  that  part  of 
the  farm  is  defective,  and  cannot  be 
cleared  at  a  reasonable  cost  provided: 

(i)  The  lender  detennines  the 
applicant's  interest  is  of  such  nature  that 
it  is  not  mor^agable; 

[2]  To  include  the  land  would 
complicate  loan  servicing  or  liquidation; 
and 

(J)  Any  land  on  which  tide  is 
defective  will  not  be  included  in  the 
appraisal  of  the  fann  whether  or  not  it  is 
described  on  the  mortgage. 

[4]  State  law  prohibits  taking  a  lien  on 
homestead  property,  except  for  the 
purchase  money  of  that  property  and 
financing  improvements  and  the  State 
Director  has  issued  a  State  supplement 
exempting  taking  a  lien  on  homestead 
property,  where  purchase  money  or 
improvements  are  not  involved. 

(B)  The  present  lienholder  on  that  part 
of  the  farm  will  not  permit  a  junior  lien 
or  State  law  will  not  recognize  or  permit 
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a  lien  provided  \he  paxi  eitdaded  traoi 
owaaoanty  is  iiDt  tncliKlaiiyi  tlw 
appraisal  repofl. 

(C)  SvansHBOTiii  bK  raaa  wiH  mt  oe 
affutladiHiBiwia  dafactlya  <ttla  or  part 
of  tbe  fsiai  is  nat  indoded  as  seowitjr 
forthelaaa.     1 1 

m  WlwB  Ih^piHin  aloae  wrHlnot 
piwide  ciioai^  laeonrMgr,  otfiar  real 
estate  owned  1^  the  applicani  may  also 
be  taken  as  seiiaiilf . 

(iii)  Leans  nmr  be  secured  bjr  a  fmior 

(A)  Prior  tiert  InsMiRienta  do  not 
contain  provisions  for  future  advances 
(except  for  taxw,  insoranoe.  other  costs 
needed  to  protect  tbe  security,  or 
reasonable  for^closare  costs], 
canccnsftion.  swnmcuy  forfeituK.  or 
otner  aaoses  Wpt  may  jeopardize  the 
Government's  pf  tlie  lendei'a  interest  or 
(be  appltcasnt'sj  4MHty  to  pay  the 
guaranteed  i*0|  loan  oness  any  such 


undesirable 
modified,  wai 
insofar  as  the 
lender  are  ooi 

(B)  Agree] 
prior  1 
foreclosure  to 
law  or  other  ai 
require  such  a 


are  inniluQ. 
or  subordinated 
vemment  and  the 
ed. 

are  obtained  from 
to  give  notice  of 
lenoer  whenever  State 
mgements  do  not 
itioe. 

fhr)  Any  looiiof  $M,OQO  or  less  may  be 
secured  by  thelliest  lien  efetainable 
without  title  dietirance  or  legal  services 
normally  required,  provided  tte  lender 
believes  from  f  [seerdi  of  tiie  county 
records  that  thM  appHoant  can  give  a 
mortgage  on  (n^  farm.  Tne  emeption  to 
Ktie  clraranoe  will  not  apply  wtien  land 
is  to  oe  purcnsHed* 

{3)  Loans  m^  be  secured  by  chattel 
sid))ect  to  the  foHowing  conditionst 

(ij  Tnere  is  not  enouj^  resA  estate 
security  lor  A^  loan  and  Ae  best  lien 
obtainable  on  tke  farm  has  been  token. 

(ii)  Taking  a  Ken  on  chattels  wiU  not 
prevent  the  bo|tosverB  from  obtaining 
operating  credit  from  onier  sources  or 
the  FmHA. 

(iii]  Junior  Hahs  on  diattels  may  be 
taken  wnen  m^re  is  enough  equity  tn  the 
property.  IlowMer.  when  practical,  a 
first  Ken  on  selected  chattel  items 
should  be  obtsified. 

fiv)  A  first  {iie^  wil  be  taken  on 
equipment  or  Pictures  boq^it  wim  loan 
funds  wfaenevat  such  property  cannot  ve 
included  in  tha  fesA  estate  lien  and  this 
aamtional^sec^lny  is  necocG  to  secwre 
the  loan.         i 

(v)  Xtm  tendfet  is  responsible  for 
obtainiag  the  mn  on  diattel  seowity 
and  keeping  It  infective  as  noKce  to 
third  parftos.  \ 

(4)  (Xher  ftetos  or  property  may  be 
taken  as  adA  <  oal  secarfty  when 
neefleo*  ineaa  i  acwoo. 


(i)  Items  each  as  land.  buMings, 
fixtures,  fences,  water,  water  stack  and 
fadKtiea,  other  improvements, 
easemenia.  rigMs*Oi^vay.  ano  oser 
apportenaHces  that  are  oonsMeied  part 
oi  the  larm  and  usually  pass  with  tlie 
farm  in  a  change  of  owneuniip.  If  any  tn 
these  do  not  pass  with  a  change  of 
ownemhip.  uie  lender  wiH  identify  such 
items  and  include  them  in  an 
appropriate  security  instrument  or 
assignment. 

(ii)  Other  property  that  cannot  be 
converted  to  ca^  without  jeopardizing 
the  borrower's  Csun  operatioD  such  as 
the  cash  value  of  insurance  policies, 
stock,  memberships  or  stodc  in 
associations  or  water  stocks.  Axty  such 
property  must  have  security  vahie  and 
be  transferable. 

(S)  For  the  State  of  HawaQ— FO  loans 
on  leasehold  interests  on  real  property. 
The  term  owner-operator  as  used  in  this 
sul^Mtrt  shall  indude  in  the  State  of 
Hawaii  the  lessee-operator  of  real 
property  in  any  case  in  whidi  ihe 
County  Supervisor  determmes  that  such 
real  property  cannot  be  acquired  in  fee 
simply  by  flie  lessee-operator.  The 
leasehold  must  provide  adequate 
security  for  the  loan.  A  leasehold  is  the 
right  to  use  property  for  a  spedfrc  period 
of  time  under  conditions  provided  in  a 
lease  agreement.  The  determination  of 
value  ymi  be  made  by  an  appraisal  of 
the  present  market  value  of  the 
leasehold  by  an  afptoved  appraiser  of 
the  lender.  The  terms  and  concfitions  of 
the  lease  must  be  such  as  to  allow  the 
lessee-operator  to  have  a  reasonable 
probability  of  accomplishing  the 
objectives  and  re|)ayment  of  the  loan. 
The  FmHA  Hawaii  State  OfHce  vrill 
issue  an  amendment  to  its  State 
supplement  for  this  Subpart  providing 
the  necessary  requirements  (induding 
forms)  for  obtaining  the  required 
security.  Ihe  amoidment  to  the  State 
supplement  and  forms,  and  any 
revisions  to  them,  must  have  prior 
National  Office  oppraval  before  being 
issued. 

(g)  Special  requirements.  (1)  The 
leiHter  is  responsible  for  making  a 
ppeHarinary  determination  as  to  whether 
a  loan  can  be  afiade  on  die  farm.  Tins 
detensmalion  will  be  based  on  a 
peraoari  inspedian  of  tfie  fisrm  and  an 
evahntion  ^  sncli  fsdors  as 
produclHvUy  ef  tiie  tand;  location. 
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buildings;  approKiflMte  value  of  the 
farm;  roads.  schai4s.  maifceto,  or  ottier 
communily  CaciBlies,  tax  rates  and 
adequacy  of  the  water  sappiy.  A 
dedsioH  also  vwH  be  wade  en  Ikie 
suitability  of  the  farm  fsr  a  noaisnB 
enterprise  fadS^y  or  apedaMaed  fnra 


oparaRian.  ana  vswstefsneaKiieaQeQso 
malce  ft  a  aiBuRse  tomi. 

(zj  ^ani8H|gs  aoaqusRe  lor  me  ^lannan 
operatiMi  tn  the  fam.  iuduvng  any 
nonfann  enterprise,  must  be  available 
for  the  applicant^  Me  alter  the  wan  la 
maoe.  Tne  neceasaiy  omlongs 
ordnaray  win  betocatedon  me 
applicant's  farm,  boeptlons  to  tfiis 
requirement  are  when: 

(i)  The  applicant  already  owns  an 
adequate,  decent,  sale,  and  sanitary 
dwelling,  suitable  for  the  family's  needs, 
and  located  close  enough  to  the  farm  so 
the  farm  may  be  operated  successfully. 
A  real  estate  lien  wiH  be  tricen  on  such 
dwelling. 

(ii)  Ihe  ap|jtit<ant  has  a  long-term 
lease  on  acc^table  rented  bu9diqgs 
that  are  adjacent  to  or  near  the  fam,  or 
the  applicant  occupies  suitaMe  buildings 
which  the  applicant  wiH  eventually 
inherit  or  be  permitted  to  purchase  from 
a  relative. 

(iii)  The  farm  does  not  have  an 
adequate  dweUing  and  the  applicant 
owns  a  suitable  mobile  home  which  will 
be  used  as  the  applicant's  home.  A 
mobile  hoase  will  nal  be  considered  to 
add  value  to  4ie  iiann  hot  FO  guaranteed 
loan  funds  may  be  used  to  finance 
anchoring  Ae  home. 

(3)  Development  needed  to  make  the 
farm  and  nonfarm  enterprise  ready  for  a 
successfd  operation  will  be  planned 
during  toan  processing.  The  plans 
shouM  provide  for  oomplefing  the 
development  at  tiie  earliest  practicable 
date.  Ihe  applicant  should  obtain  the 
recommendations  of  representatives  of 
the  Forest  Service.  Soil  Conservation 
Service,  State  Agrictdtural  Extension 
Service,  and  State  Planning  and 
Devc4opment  Agency  or  Ic^l  planiung 
groups  to  be  included  in  the 
dftvctopnient  plan  and  in  the  operating 
plan.  In  planning  such  development  with 
the  applicant,  the  lender  wiH  encourage 
the  applicant  to  use  any  cost-sharing 
assistance  that  may  be  avaiM}le 
through  any  sources  such  as  the 
Agricultural  St^ihzation  and 
ConservaHoa  Servioe  (ASCS)  programs. 

(4)  Insurance  on  hnildiqgs  and  odier 
property,  and  insurance  available  in 
flood  and  mudaMe  haxatd  areas,  will  be 
obtmied  as  tequired  by  the  lender. 
Applicants  receiving  loans  for  nonfarm 
eateiprises  wtt  be  advised  ^  die  lender 
of  the  possibilily  of  incarring  tiabflity 
and  will  be  encouraged  to«(btaia  paWc 
liabaity  and  property  damage  insurance. 
Chattel  security  should  be  insaned 
against  toases  caused  by  haaaads 
customarily  insared  agmnst  in  Mm  -area 
if  the  loaa  of  each  aacvDtity  wauM 
jeopardice  Ihe  interasls  of  tiie  leader     - 
and  the  Government 
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(5)  When  loan  Mundnesa  depends  on 
income  from  other  sources  in  addition  to 
income  from  owned  land,  it  will  be 
necessary  for  the  lender  to  determine 
that: 

(i)  There  is  reasonable  assurance  that 
any  rented  land  which  the  applicant 
depends  on  will  be  available:  and/or 

(ii)  Any  ofT-farm  employment  the 
applicant  depends  on  is  Iflcely  to . 
continue. 

(6)  Nonfarm  enterprises  will  be 
analyzed  by  the  lender  to  detenBine 
soundness.  .  .  >     .   |  ^ 

(7)  Other  assets  not  used  directly  in 
the  farming  operation  will  be  hancBed  as 
follows: 

(i)  A  guaranteed  FO  loan  may  be 
made  when  essential  real  estate  is 
owned,  either  in  whole  or  as  an 
undivided  interest,  that  will  not  be  part 
of  the  farm  provided: 

(A)  The  real  estate  furnishes 
employment  or  income  which  is 
essential  to  the  applicant's  success. 

(B)  Sale  of  the  |Mt>perty  will  not 
eliminate- the  need  for  FmHA 
guaranteed  credit 

(C)  Retention  of  the  real  estate  will 
not  cfiuse  the  operation  to  be  larger  than 
a  family  farm. 

(ii)  An  applicant  will  dispose  of 
nonessentiial  real  estate  or  an  undivided 
interest  in  real  estate  no  later  diin  loan 
closing.  If  this  is  not  feasible,  the 
applicant  must  agree  in  writing  tp 
dispose  of  the  property  as  soon  after 
closing  as  possible.  Under  no      ' 
circinnstances  may  the  property  \te  held 
for  more  than  three  years  ifter  cloeing. 

(iii)  The  applicant  must  agree  to  use 
the  proceeds  from  the  sale  of  other  real 
estate  to: 

(A)  Pay  costs  and  taxes  connected 
with  the  sale; 

(B)  Reduce  the  FmHA  guaranteed  debt 
or  any  prior  lien; 

(C)  Make  essential  capital  purchases; 
or 

(D)  Pay  essential  farm  and  home 
expenses. 

(iv)  Real  estate  or  an  interest  in  real 
estate  which  is  retained  after  loan 
closing,  but  which  is  not  part  of  the  farm 
will  not  be  included  in: 

(A)  The  appraisal  report. 

(B)  The  security  instrument  for'the 
loan. 

(C)  The  total  debt  against  the  security. 

(8)  When  life  estates  are  involved, 
loans  may  be  made: 

(i)  To  both  the  life  estate  holder  and 
the  remainderman,  provided: 

(A)  BaA  have  a  legal  right  to  occu;^ 
and  operate  the  farm:  and 

(B)  Both  are  eligible  for  the4oan;  and 

(C)  Both  parties  sign  the  note  and 
mortage. 


(ii)  To  the  remainderman  only, 
provided: 

(A)  The  remainderman  has  legal  right 
to  ooaipy  and  operate  the  farm;  and 

(B)  Tne  lien  instrument  is  ligMd  by 
the  remaindennan.  life  estate  m>tder, 
and  any  other  party  having  any  interest 
in  the  security. 

(iii)  To  the  Ufe  estate  holder  only, 
provided: 

(A)  There  is  no  legal  restriction  placed 
on  a  life  estate  holder  who  occupies  and 
operates  a  farm;  and 

(B)  The  lien  instrument  is  signed  by 
the  life  estate  holder,  remaindwrnan, 
and  any  other  party  having  any  interest 
in  the  security. 

(0)  A  loan  will  not  be  apiwoved  if  a 
lien  junior  to  the  lender's  lien  seoiring 
the  guaranteed  loan  is  likely  to  be.ttiken 
simdtaneoiisly  with  or  imwdiately 
subsequent  to  the  loan  closing  to  secure 
any  debt  the  borrower  may  have  at  the 
time  of  loan  closing  or  any  debt  that . 
may  be  inourred  in  connectica  with  the  . 
guaranteed  loan  sudi  as  for  a  portion  of 
the  purchase  price  of  the  faqn  or  money 
borrowed  from  others  for  payments  on 
debts  against  the  fano.  unless  the  total 
debt-against  tfie  securi^  would  be 
within  its  market  value. 

(10)  Special  security  requirements. 
When  guaranteed  FO  loans  are  made  to 
eligible  entities  that  consist  of  men^rs, 
stockholders,  partners  or  joint  operators 
who  are  presently  indebted  for  a 
guaranteed  FO  loan(s)  as  individual(s) 
or  when  guaranteed  FO  loans  are  made 
to  eligible  individuals,  who  are 
members.  9tockholders,  partners  or.jpint 
operators  of  an  ontity  which  is  presently 
indebted  for  a  guaranteed  FO  loan(8). 
security  must  consist  of  chattel  and/or 
real  estate  security  that  is  separate  and 
identifiable  from  the  security  pledged  to 
FmHA  for  any  other  fanner  program 
insured  or  guaranteed  loans.  Different 
lien  positions  on  real  estate  are 
considered  separate  and  identifiable 
collateral. 

H  1M0.1t1-1MO-1t4   IReaervedl 

§1MltlU   Sol  and  Water  loans. 

(a)  Obfectives.  The  basic  objectives  of 
the  guaranteed  SW  loan  program  are  to 
encourage  and  facilitate  the 
improvement,  protection,  and  proper  use 
of  farmland  by  providing  financing  for 
soil  conservation;  water  development, 
conservation,  and  use;  forestation: 
drainage  of  farmland;  the  establishment 
and  improvementof  permanent  pasture; 
pollution  abatement  and  control;  and 
other  rriated  measures  consistent  with 
all  Federal.  State,  and  local 
environmental  quality  standards. 
Achieving  these  objectives  should  help 
fanners  to  make  needed  land-use 


adjusbnents  and  sikettld  lessen  the 
impact  of  adverse  weather  conditkNis  on 
farming  operations. 

(b)  SaH  end  mnef  ioaa  eligibility 
requirements.  In  accordance  with  tlie 
Pood  Security  Act  of  1M5  (Pub.  L  W- 
if»)  after  December  23.  IMS.  if  an 
individual  or  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity  i* 
convicted  vnder  Fledsral  or  State  bw^of 
planting,  cultivating,  growings  pradadng. 
harvesting  or  stortag  •  cootratted 
aubstance  (seen  CFR  Part  1308,  which 
is  Exhibit  C  of  Subpart  A  of  Part  1041  of 
this  diapter  and  is  availaUelnafly 
RnHA  office,  fiar  the  definitioa  of 
"controlled  substance")  prior  to  the 
issuance  of  the  Loan  Note  Guarantee  in 
any  crop  year,  die  individual  or  entity 
shall  be  ineligible  for  a  guaranteed  toian 
for  die  crap  year  in  whidi  the  faidividual 
or  member,  stockholder,  partner,  or  joint 
operator  of  the  enUty  was  convicted  and 
the  four  succeeding  crop  jwers.    ., 
Applicants  will  attest  oo  Form  RnHA 
44»«  that  as  hidividuals  or  that  its 
members,  if  an  entity,  have  not  been 
convicted  of  such  crime  afier  December 
a,  1089.  In  adifitian.  the  following 
requirements  must  be  meti 

fl)  An  individual  musto    < . 

(i)  Be  a  dticen  of  Uie  United  Statea 
(see  1 10e0.10e(b)(21)  of  this  subpart  for 
the  definition  of  ^'United  States^  or  an 
alien  lawfully  admitted  to  the  United 
States  for  permanent  residence  under 
the  Immigration  and  Nationality  Act 
Aliens  must  provide  INS  Forms  MSI  or 
1-«51,  "Alien  Registration  Receipt  Card." 
Indefinite  parolees  are  not  eli^Ue.  If  tiie  . 
authenticity  of  the  information  shown 
on  the  alien's  identification -document  is 
questioned,  the  County  Supervisor  may 
request  the  INS  to  verify  the  information 
appearing  on  the  alien's  identification 
card  by  completing  INS  Form  0-611, 
"Application  for  Verification  of 
Information  from  Immigration  and 
Naturalization  Records,"  obtainable 
from  the  nearest  INS  district  (see 
Exhibit  B  of  Subpart  A  of  Part  1944  of  ' 
this  chapter).  Mail  the  completed  form  to 
INS.  The  payment  of  a  ser^^  fee  by 
FmHA  to  INS  is  waived  by  inserting  in 
the  upper  right  hand  comer  of  INS  Form 
G-«41.  die  following:  "INTERAGENCY 
LAW  ENFORCEMENT  REQUEST." 

(ii)  Possess  the  legal  capacity  to  incur 
the  obligations  of  the  loan. 

(iii)  Have  the  character  (emidiasising 
credit  history,  past  record  of  debt 
payment  and  reliability),  and  industoy  to 
carry  out  the  proposed  operation. 

(iv)  Honestly  try  to  carry  out  the 
conditions  and  tenns  of  the  Iowl 

(v)  Be  unable  to  obtain  sufficient 
credit  without  a  guarantee  to  finance 
actual  needs  at  reasonable  rates  and 
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tenni.  taking  iirio  oonideiiitiqn 
ptevaittog  privue  and  ooopaiaUva  rate* 
and  terms  in  Um  ooamunHy  in<or  near 
which  Ae  appittaat  resides  for  loans  for 
similar  purpMH  and  periofte  of  titoei 

(viJ^Be  tncteMiier  or  operator  of  a  farm 
after  die  loan  is  dosed. 

(vii)  If  a  temmt,  have  a  satisfoctory 
written  lease  lor  a  sufficient  period  of 
time  and  under  the  terms  that  will 
enable  die  operator  to  obtain  reasonable 
returns  of  the  improvements  to  be  made 
with  the  guaranteed  loan.  In  additicm, 
the  lease  or  seMrate  agreement  should 
provide  for  oombensating  the  tenant  for 
any  unexhaustip  value  m  the 
improvements  {i^xui  termination  of  the 
lease.  ■■ 

(2)  A  cooperative,  corporation, 
partnership  or  I  >int  operation  musk 

(i)  Along  wit!  all  of  its  members, 
stoddiolders.  pt  «ttters,.or  joint  operators 
have  the  charajc  ter  (emphasizing  credit 
history,  past  r^  ofd  of  debt  repayment 
and  reliabiUtyi  and  industiy  to  carry 
out  the  propcMf  1  operation. 

(ii)  Along  wit  I  all  of  its  members, 
stoddiolders, » irtners.  or  joint 
operators,  hone  itly  try  to  carry  out  the 
conditions  and  ermsoftheloan. 

(iii)  Consist  of  members,  stockholders, 
partners  or  joint  qyerators  holding  a 
majority  intar«  Mibo  are  dtizens  of  the 
United  States  liee  f  198ai06(b)(21)  of 
this  subpart  fo^  die  defintion  of  "United 
States"),  or  anialien  lawfully  admitted  to 
the  United  States  for  permanent 
residence  undm  the  Immigration  and 
Nationality  Aqt^  Aliens  must  provide 
INS  Forms  I-l$l  or  1-551,  "Alien 
Registration  R^ipt  Card."  Indefinite 
parolees  are  np(  eligible.  If  the 
authentidty  of  vie  infonnation  shown 
on  the  alien's  v^ntification  docment  is 
questioned,  dii  County  Supervisor  may 
request  the  INSjto  verify  the  information 
appearing  on  urn  alien's  identification 
card  by  completing  INS  Form  G-641. 
"Application  fbr  Verification  of 
Information  from  Immigration  and 
Naturaliration  Records."  obtainable 
from  the  neareal  INS  district  (see 
Exhibit  B  of  Sdbpart  A  of  Part  1944  of 
this  chapter).  Mail  die  completed  form  to 
INS.  The  paymnt  of  a  service  fee  by 
FmHA  to  INS  ■  waived  by  inserting  in 
the  upper  ri^e  Band  comer  of  INS  Form 
G-641.  die  folkiWing:  "INTERAGENCY 
LAW  ENFORGSMrafr  REQUEST." 

(iv)  Be  authofzed  to  own  and/or 
operttteit'fiuiQm'theStBte(s)  in  which 
the  farm  is  loolited. 

(v)  Be  unabl^ito  obtain  snffid«it 
credit  without  k  guarantee;  either  as  an 
entity  or  as  individual  members, 
stockholders,  banners,  or  joint  operators 
to  finance  actui  1  needs  at  reasonable 
rates  and  teimi  taking  into  account 
prei^ifalg  priyt  I  e  and  cooperative  rates 


and  terms  in  or  near  the  community  for 
loans  for  similar  purposes  and  periods 
of  time. 

(vi)  Be  controlled  liy  individuals 
engaged  primarily  and  diredly  fri 
fannhig  orranddng  in  die  United  States 
after  die  loan  is  made. 

(vii)  Be  the  owner  or  operator  of  a 
farm  after  the  loan  is  made. 

(viii)  If  a  tenant  have  a  satisfactory 
written  lease  for  a  suffident  period  of 
time  and  under  terms  that  will  enable 
die  applicant  to  obtain  reaonable 
returns  on  the  improvements  made  with 
the  loan.  In  addition,  the  lease  or 
separate  agreement  should  provide  for 
compensating  the  tenant  for  any 
exhausted  vahie  of  the  improvemente 
upon  termination  of  the  lease. 

(ix)  Consist  of  members,  stockholders, 
partners  or  joint  operators  who  are 
individuals  andnot  corporation8(s), 
partnersfaip(s).  cooperative(8).  or  joint 
operations. 

(c)  Loan  purposes.  Loan  purposes 
must  be  consistent  writh  all  Federal 
State  and  local  environmental  quality 
standards  and  funds  may  be  used  to: 

(1)  Pay  the  costa  for  construction, 
materials,  supplies,  equipment,  and 
services  related  to  land  and  water 
development,  use.  conservation;  and 
energy  saving  measures  related  to  soU 
and  water  conservation.  Such  as: 

(i)  Terraces,  dikes,  reservoirs,  p<mds, 
tanks,  dsterns,  liquid  and  solid  waste 
disposal  facilities,  wells,  pipelines, 
pumping  and  irrigation  equipment, 
ditches  and  canals  for  drainJage, 
waterways,  and  erosion  control 
structures.  < 

(ii)  Drainage  of  land  which  is  part  of 
an  operating  farm  unit. 

(iii)  Land  dearing. 

(iv)  Sodding,  subsoiling.  land  leveling, 
liming  and  fencing. 

(v)  Fertilizer  and  seed  used  in 
connection  with  a  soil  conservation 
practice  or  to  establish  or  improve 
permanent  vegetation. 

(vi)  Forestation  for  sustained  yield 
and  tree  planting  for  erosion  control  or 
shelter  belt  purposes. 

(vii)  Gasoline,  oil.  and  equipment 
rental  or  hira  connected  with 
establishing  or  com|deting  the 
development 

(viii)  Reasonable  expenses  inddental 
to  obtaining,  planning,  dosing  and 
making  the  loan,  such  as  fees  fbr  legal, 
engineering  or  other  technical  services, 
hazard  insurance  premiums,  and  loan 
fees  authorized  in  §  1980.22  of  Subpart  A 
of  this  part  w^ch  are  required  to  be 
paid  by  the  boirawer  and  whidi  cannot 
be  paid  from  odier  funds.  Loan  funds 
may  also  be  used  to  pay  the  borrower's 
share  of  Sodal  Security  taxes  for  labor 


hired  by  the  borrower  in  connection 
widi  making  any  planned  improvements. 

(ix)  Purchase  or  vqMfr  of  qiedal- 
puipose  equipment  such  as  terracing. ' 
land  leveling  and  ditdiing  equipment 
provided: 

(A)  Such  equipment  is  needed  and 
will  facilitate  die  completion  or 
maintenance  of  the  planned 
improvement  and 

(B)  The  cost  of  the  equipment  plus  the 
other  cost  related  to  inqirovement  will 
not  be  more  than  if  performed  by  a 
contractor  or  by  another  method. 

(2)  Pay  the  costa  of  meeting  Federal 
State  or  local  requirements  for 
agricultural  animal,  or  poultry  waste 
pollution  abatement  and  control 
facilities,  induding  construction, 
modification,  or  relocation  of  the  farm  or 
farm  structures  if  necessary  to  comply 
with  such  pollution  abatement 
requiremenU. 

(3)  Acquire  a  source  or  water  to  be 
used  on  land  the  applicant  owns,  will 
acquire,  or  operates  induding: 

(i)  The  puidiase  of  water  stock  or 
membership  in  an  incorporated  water 
user  association. 

(ii)  The  acquisition  of  a  water  right 
through  appropriation,  agreement 
permit  or  decree. 

(iii)  Hie  acquisition  of  water  supply  or 
ri^t  and  die  land  on  which  it  is 
presentiy  being  used,  when  die  water 
supply  or  right  cannot  be  purchased 
without  the  land,  {wovided: 

(A)  The  value  of  the  land  without  the 
water  supply  or  right  is  only  an 
inddental  part  of  the  total  price;  and 

(B)  The  water  supply  and  right  will  be 
transferred  to,  and  used  more  effectively 
on,  other  land  owned  or  operated  by  the 
applicant 

(4)  Refinance  debta  subject  to  the 
following: 

(i)  The  debte  were  incurred  for 
authorized  guaranteed  SW  loan 
purposes. 

(ii)  All  development  or  repair  work 
ONiformB  to  FmHA  standards  or  those 
standards  will  be  met  with  the 
guaranteed  loan. 

(iii)  The  applicant's  present  creditors 
will  not  furnish  credit  at  rates  and  terms 
the  applicant  can  meet. 

(iv)  The  lender  will  verify  the  need  to 
refinance  all  secured  and  major 
unsecured  debte.  The  unpaid  balance  on 
the  debts  to  be  refinanced  will  also  be 
verified. 

(5)  Purchase  land  or  an  interest 
therein  for  sites  or  rights-of-way  and 
easemento  upon  whidi  a  water  or 
drainage  facility  will  be  located. 

(6)  Pay  that  part  of  the  costs  of 
fadlities,  improvemente,  and  "practices" 
which  will  be  paid  for  in  conneciton 
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with  participatiott  m  proyai* 
administexcd  by  agnidcs  such  aft  the 
Agricultural  SUahflTiation  and 
Coiuervatian  Scnrioi  (ASCS)  or  the  Soil 
Conservation  Sovkc  |SCS)  only  when 
such  costs  cannot  be  covered  by 
purchase  orders  or  asaigpinenta  to 
material  suppBers  or  confiactots.  If  hiaa 
hinds  are  advanced  and  the  portion  of 
the  payment  for  which  the  fimda  were 
advanced  is  likely  to  exceed  S1.0QU  the 
applicant  will  aas^  the  payment  to  the 
lender. 

(7)  Provide  water  supply  facilities  for 
dwellings  and  Carm  bufldkigs,  including 
such  fiidhties  as  weDs,  pumps, 
farmstead  (fistribution  systems,  and 
home  plumbing. 

(8)  Pay  costs  of  land  and  water 
development  use,  and  conservations 
essential  to  the  applicant's  farm,  subject 
to  the  following: 

(i)  Such  a  loni  may  be  made  on  land 
with  defective  title  owned  by  the 
applicant  (see  paragjvpfa  (f]  of  dd* 
section]  or  on  land  in  which  die 
appUcant  owns  an  antfivided  intetest 
providmg: 

(A)  The  araotmt  of  funds  used  on  sudi 
land  is  limited  to  $25,000, 

(B)  There  is  ade^ate  security  for  the 
loan,  and 

(C)  The  tract  is  not  induded  in  the 
appraisri  report 

(ii)  Such  a  loan  nay  be  nade  on  land 
leased  by  the  appHcanf  pravkfing: 

(A)  The  tcrma  of  die  leaae  are  sadi 
that  there  is  reasonabte  aasarance  the 
apphcaat  wffl  have  «se  of  the 
improvement  over  its  naefd  Hfa 

(B)  A  written  lease  provides  for 
payment  to  the  tenant  or  aasignee  any 
unexhausted  vatae  of  the  iraprovenent 
if  the  lease  is  teminated. 

(C)  There  is  adequate  security  for  the 
loan. 

(9)  Purchase  any  stock  in  a 
cooperative  lendmg  ageacy  that  ia 
necessary  to  obtain  t^  ktOL 

(d)  Loan  Limitations.  A  guaranteed 
SW  loan  will  not  be  m|>roived  ifc 

(1)  The  total  outstonaag  insiffcd  or 
guaranteed  SW.  FO  or  RL  kian  principal 
balance  owed  by  the  appUcant  or  owed 
by  anyone  who  will  sign  the  note  as  a 
cosigner  wiU  exceed  the  lesser  of 
$300,000  or  the  market  value  ol  the  farm 
or  other  security. 

(2)  The  noncontiguous  character  of  a 
farm  containing  two  or  more  tracts  is 
such  that  an  efficient  faming  operation 
and  nonfarm  enterprise  cannot  be 
conducted  due  to  the  distance  between 
tracts  or  due  to  madequate  ri^ta-of- 
way  or  public  roads  betwieeB  tracts. 

(3)  The  loan  purpose  will  caatoibute  to 
excessive  erosion  ol  highly  eredible 
land  or  to  the  conversion  of  wetlands  to 
produce  an  agrisuUual  commodt^.  as 


fuither-cxpkkiBed  ia  Exybil  hi  lo 
Sul^ait  G  of  Part  IMft  ^  Ute  dMplar.  A 
decision  by  FtnHA  to  reject  an 
appliraWan  for  tUa  naaan  in  appaalahis. 
Howeveti  an  afful  oMMliaMig  either 
the  preaenoa  of  a  wfldand,  ourvaited 
weUand.  or  highly  cBBdibl*  iaad  «■  a 
particular  property  ouMt  be  fihMldinKdy 
widi  die  U^Aa«en(9  malum  ^ 
determinntion  in  arrordanf  with  tta 
appeal  proceduna. 

(e)  Aotea  ouftefxns.  (1)  Each  loan  will 
be  scheduled  for  repayment  over  a 
period  not  to  exceed  40  yean  from  the 
date  of  the  note  or  such  shatter  period 
as  may  be  necessary  to  aasoie  that  the 
loan  win  be  adequately  secured,  taking 
into  account  the  probable  ftppr»*^tfffn 
of  the  security. 

C2)  Interest  rates.  01  Tlw  interest  rate 
wiff  be  a  fixed  or  variable  rate  agreed 
upon  by  the  borrower  and  (he  lender, 
lie  lender  wHI  charge  the  same  rate  on 
both  die  guaranteed  and  the  non- 
guaranteed  portions  of  the  note 

(ii)  The  lendermay  diatge  a  rate  itof 
to  exceec/the  rate  the  tender  charges  its 
average  farm  custumei.  Average  form 
customers  are  those  uiuveiithnial 
borrowers  «dio  are  required  to  pledge 
their  craps,  nvestodc  and  other  chattel 
and  real  estate  secmfty  fbr  die  loan. 
This  does  not  uuJuue  those  mgn  rnk 
fanners  with  Ihiuteu  secnrity  and 
management  ability  that  are  generally 
cliafgeci  a  higher  oiterBSt  rafle  by 
conventional  aj^iuutuial  lendeis.  Also, 
this  does  not  inelade  those  low  risk  farm 
customers  who  obtain  fiaaocnig  OR  a 
secured  or  amecored  basis  who  hove  as 
collateral  itenw  saeh  as  saving  acoomita. 
time  deposits,  certifi(iates  of  deposit, 
stocks  and  bomls,  and  Kfehmorance 
which  they  are  able  to  pledge  for  the 
loan.  At  die  request  of  RnHA  fte  lender 
will  provide  evidence  of  the  rate 
chaiged  the  average  fam  caatomer. 
Such  evidence  may  consist  of  average 
yield  data,  or  deennented 
administrativa  dtfisrential  rate  sehedde 
formulas  used  by  the  tnider. 

(iii)  Bxeept  for  Farm  Gredtt  System 
meadiarhMtitaliaaa,  if  a  variable  rats  ia 
used,  it  must  be  tied  to  a  rate 
specificatty  agreed  to  by  the  lender  and 
borrower.  The  iateiest  rale  m  loons 
made  by  a  Paim  Qedit  System  i 
institution  will  be  a  fixed  or  \ 
rntr  liusiiil  isi  Ihiii  aihaaiaiiatiis  iind 
borrowmg  coata.  Variable  rate*  ssay 
change  according  to  the  normal 
practices  of  the  lender  far  its  aven^ 
farm  mateaiers.  but  freqaeaey  d  t 
most  be  act  iortt  in  the  loaa/hae  ef 
credit  iastnmeal 

(iv)The  leader,  beprovwer  and  holder 
(if  any)  may  coUedively  dhct  a 
temporary  redudioa  m  the  interest  rate 
of  the  SW  loan  wheaprorfsejngaa 


attached  to  die 

other  k^Bi^  of 

intenstrato; 

maybeisaoodLIf 

ottadtodtoa 

fixadrato 

buydovmi  period  wil  ha  < 

to  exceed  tito  avaflapi 

charged  the  teadsf'a  avenge  fa 

customer  ovar  the  paol  Wdaya 

I  v)  Inteieat  win  be  charges  ohqf  ob 
the  actual  amount  of  funds  loaned  and 
for  the  actaal  thae  thehMB  ia 
outstanding,  hriereot  od  piolectfve 
advances  made  by  Ae  hndsr  to  protect 
the  secorfty  may  be  chaiged  at  the  rate 
^lediieQ  In  tna  aecority  nistnmunts. 

(9)  fantaBraents  amy  be  deCemd  ui 
accordance  wiA  9  ISeaiZI  (d)  of  dris 
subpart 

(f)  SiKinrry.  (I)  Each  gnarantaed  SW 
loan  will  be  seeiBed  by  red  estate, 
chattels,  other  securfty,  leaseholds  or  a 
combination  of  tfiese. 

(Z)  When  obtaining  real  estete 
security,  (he  toDowtng  wifl  eppiy. 

(i)  A  inortgafle  will  he  taken  OB  the 
entire  fimn  to  be  laqiroved  which  ia 
owned  by  the  appBosnt.  jn^i^iiBng  luuj 
in  which  the  applicant  ewna  an 
undivided  iateteat.  except  a  portion  of 
the  farm  will  be  exdudad  when: 

(A)  The  aivlicaid's  title  to  diat  part  of 
the  f^rm  ia  deCectiva,  and  caoaot  be 
cured  at  a  reasanahla  coat,  provided: 

(J)  The  lender  de fenninw  tiia 
apphcant'a  iatarast  ia  of  sadi  nature  diat 
it  is  not  mnrtgsgaable;  and 

(2)  To  induda  tba  load  woold 
complicate  loan  sarvidag  or  liquidation; 
and 

(J)  Any  land  on  udiicb  title  ia 
defective  will  not  be  iadaded  ia  die 
appraiaal  (rf  the  farm  wAclher  or  aot  it  ia 
described  on  the  BMrtpige;. 

(4)  State  law  prohibito  tsldBg  a  hen  on 
homestead  property,  exo^for  the 
purchase  money  of  that  preparty  oad 
financing  ianisowim  lata  and  Aa  State 
Director  has  issued  a  Slate  I 
exempting  tahing  a  hem  oa  1 


property  were  punaaaa  money  or 
improvemeato  are  nat  uwaivtd. 

(B)  Tha  preaeat  tteohaUeranthMlMrt 
of  the  farm  will  not  permit  a  jnnsar  hen 
or  Stetalaw  wtfl  not  rocagnma  or  permit 
a  lien  providsd  the  port  cxdadad  bom 
the  security  ia  not  indaded  in  the 
appraisal  report 

(CySooariaeas  of  the  baa  Witt  not  be 
affected  if  there  te  defisethre  tide  or  p«t 
of  telarm  te  net  BKltekd  aa  secati^. 


3S 
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(ii)  When  thcj  lann  alone  wiU  not 
provide  enougn  ^ecority.  other  real 
estate  owned  qjf  the  applicant  may  also 


be  taken' as 
(iii]  Loans 

lien  on  red  ( 
(A)PHor 

contain  pro' 


'  be  secured  by  a  junior 
I  provided! 

ents  do  not 
>  future  advances 
(except  for  tax*$.  Insurance,  other  costs 
needed  to  protMt  the  security,  or 
reasonable  for^^loeurs  costs), 
cancellation,  soiimaiy  forfeiture,  or 
other  clauses  tiat  may  jeopanfize  the 
Government's  or  the  lender's  interest  or 
the  applicant's  lability  to  pay  the 
guaranteed  loa^  unlras  any  such 
undesirable  pnlVisitHis  are  limited, 
modified,  waivMl  or  subordinated 
insofar  as  the  (tpvemment  and  the 
lender  are  conramed. 

(B)  Agreemeais  are  obtained  from 
prior  liraholdets  to  give  notice  of 
foreclosure  to  the  lender  whenever  State 
law  or  other  arrangements  do  not 
require  such  a  m>tice. 

(iv)  Any  loan  of  $10,000  or  less  may  be 
secured  l^  the  nest  lien  obtainable 
without  title  df franoe  or  legal  services 
normally  requlMd.  provided  the  lender 
believes  from  a|  seairdi  of  the  county 
records  that  th*  {applicant  can  give  a 
mortgage  on  th^  fann.  This  exception  to 
title  dearance  ^ii|ill  not  apply  when  land 
is  to  be  pv 

(3)  Loans  ma^be  secured  by  diattels 
subject  to  the  following  conditions: 

(i)  Real  estatej  security  is  inadequate 
to  secure  the  loiem  or  is  not  available  at 
all. 

(ii)  Taking  a  (iisn  on  chattels  will  not 
prevent  the  boMower  from  obtaining 
operating  credit  from  other  sources  or 
thennHA. 

(iii)  Junior  lieiite  on  chattels  may  be 
taken  when  there  is  enough  equity  in  the 
property.  However,  when  practical,  a 
flrst  lien  on  seletited  chattel  items 
should  be  obtafeled. 

(iv)  A  first  li^  «vill  be  taken  on 
equipment  or  fiKtures  bought  with  loan 
funds  whenever  such  property  cannot  be 
included  in  the  real  estate  lien  and  this 
additional  security  is  needed  to  secure 
the  loan. 

(v)  When  a  lo^  is  made  only  for  the 
purdiase  of  sh^iies  of  water  stock,  such 
stock  will  be  pledged  or  assigned  as 
security  for  theilban.  No  other  security 
need  be  requirm  if  the  stock  represents 
the  right  to  rec^^e  watw  and  is 
tran^rable  separately  from  the  land, 
provided:         ' ,  ^ 

(A)  There  is  a  naricet  for  the  stock. 

(B)  The  purclUse  price  is  no  greater 
than  the  price  a|ti  wdiich  stock  in  the 
water  company  |s  normally  sold. 

(vi)  If  secureo  |by  chatteb  only,  the 
loan  cannot  be  over  $100,000  and  must 
be  scheduled  fcr  repayment  within  20 


years  or  the  useful  lifie  of  the  security, 
whichever  is  less. 

(vii)  The  lender  is  responsible  for 
obtaining  the  lien  on  chattel  security 
and  keeping  it  effective  as  notice  to 
thhdpartias. 

(4)  Other  items  or  property  may  be 
taken  as  additional  security  when 
needed.  These  include: 

(i)  Items  such  as  land,  bnildiogs. 
fixtures,  fences,  water,  water  stock  and 
fadlities.  odier  improvements, 
easements,  rights-of-way.  and  other 
appurtenances  tfiat  are  cmisidered  part 
of  the  farm  usually  pass  with  the  farm  in 
a  change  of  owmership.  If  any  of  diese 
do  not  pass  with  a  change  of  ownership, 
the  lender  will  property  identify  such 
items  and  indude  them  in  an 
appropriate  security  instrument  or 
assignment 

(ii)  Other  property  that  cannot  be 
converted  to  cash  without  jeopardizing 
the  borrower's  farm  operation  such  as 
the  cash  value  of  insurance  poUdes. 
stock,  memberships  or  stock  in 
assodations  or  water  stocks.  Any  such 
property  must  have  security  value  and 
be  transferable. 

(5)  A  loan  may  be  secured  by  a 
mortgage  on  the  leasehold  if  it  has 
negotiable  value  and  is  able  to  be 
mortgaged,  subject  to  the  following: 

(i)  The  unexpired  term  of  the  lease 
should  extend  beyond  the  repayment 
period  of  the  loan  for  a  period  suffident 
to  ensure  that  the  objectives  of  the  loan 
will  be  achieved.  If  the  loan  repayment 
period  is  equal  to  or  greater  than  the 
period  covered  by  the  lease,  the 
borrower  must  provide  other  security  to 
sectire  the  loan  or  the  lessor  must  agree 
in  writing  to  compensate  the  borrower 
for  any  unexhausted  value  of  the 
improvements  when  the  lease  expires  or 
is  terminated. 

(ii)  The  lessor  must  have  good  and 
marketable  title  to  the  real  estate,  which 
may  be  subject  to  a  prior  lien,  or  the 
lessor  must  have  signed  a  contract  to 
purchase  the  real  estate.  The  contract  to 
sell  and  the  lien  instruments  must  not 
contain  convenants,  such  as  ^ort 
redemption  periods  or  rights  to  cancel, 
which  may  jeopardize  the  lender's 
security.  Any  provisions  which  may 
jeopardize  the  lender's  security  must  be 
limited,  modified,  waived  or 
subordinated  in  favor  of  the  lender. 

(iii)  With  respect  to  achieving  the 
purpose  of  the  loan,  obtaining  adequate 
security,  and  being  able  to  service  the 
loan  and  enforce  its  rights,  the  lender,  as 
holder  of  a  moi  (({tqti:  upon  a  lease  or 
leasehold  interest  must  be  in  a  position 
substantially  as  good  as  if  it  held  a 
second  mortgage  on  the  real  estate. 
Besides  the  lessor's  consent  to  the 


mortgage  on  the  leasehold  interest  the 
lendw  shotdd  consideir  whether  or  hot 

(A)  Him  is  reasonable  tecutityof 
ten.ttra.-The  borrower's  interest  should 
not  be  subject  to  summary  forfeiture  or 
cancellation. 

(B)  The  right  to  foredose  the  mortgage 
and  sen  witiiout  restriction  would 
adversely  aSied  the  saleability  or 
market  value  of  die  security. 

(C)  The  lender  has  a  rig^t  to  bid  at  a 
foredosure  sale  or  to  accept  voluntary 
conveyance  in  lieu  of  foredosure. 

(D)  The  lender  has  the  ri^t  after 
acquiring  the  leasehold  throu^ 
foredosure  or  voluntary  conveyance  in 
lieu  of  foredosure.  or  in  event  of 
abandonment  by  die  borrower,  to 
occupy  die  property  or  sublet  it  and  to 
sell  it  for  cash  or  credit 

(E)  The  borrower  has  the  right  in  the 
event  of  default  or  inability  to  continue 
with  the  lease  and  the  loan,  to  transfer 
the  leasehold,  subject  to  the  mortgage, 
to  an  eligible  tranferee  who  will  assume 
the  guaranteed  SW  debt. 

(F)  Advance  notice  will  be  given  to 
the  lender  of  the  lessor's  intention  to 
cancel,  terminate  or  foreclose  upon  the 
lease.  Sudi  advance  notice  should  be 
long  enough  to  permit  the  lender  to 
ascertain  the  amount  of  delinquendes, 
the  total  amount  of  the  lessor's  and  any 
other  prior  interest  the  market  value  of 
the  leasehold  interest  and  if  litigation  is 
involved  permit  appropriate  action  by 
the  lender  to  be  taken. 

(G)  There  are  express  provisions 
covering  the  question  of  the  lender's 
obligation  to  pay  unpaid  rental  or  other 
charges  accrued  at  die  time  it  acquires 
possession  of  the  property  or  title  to  the 
leasehold,  and  those  which  become  due 
during  the  lender's  occupancy  or 
ownership,  pending  further  servicing  or 
liquidation. 

(H)  There  are  any  necessary 
provisions  to  assure  fair  compensation" 
to  the  lessee  for  any  part  of  the  premises 
taken  by  condemnation. 

(I)  Any  other  provisions  are  necessary 
to  obtain  an  interest  which  can  be 
mortgaged. 

(iv)  "Ilie  following  language  or  similar 
language  which  is  legally  adequate  will 
be  inserted  on  the  lien  instrument: 

"All  Borrower's  right  title,  and 
interest  in  and  to  the  leasehold  estate 

for  a  term  of years  beginning  on 

,  10         created  and 

established  by  a  certain  Lease  dated 

,  19 ,  executed  by 

; —  as  lessor(8),  recorded  on 

,  19 ,  in  Book , 


of  die 


page- 

Records  of  said  County  and  State,  and 
any  renewals  and  extensions  thereof, 
and  all  Borrower's  right,  title,  and 
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intefMt  in  and  to  said  Leasee  covetiog 
the  fonowing  real  estate:"  (To  be 
inserted  just  hefoie  the  legal 
descriptien.] 

This  addttioaal  covttiant  wiU  be 
inserted  in  the  mortgage: 

"Borrower  will  pay  when  due  aD  rents 
and  aH  other  Qha^e&txtfured  by  aaid 
Lease,  will  coasp^  with  all  other 
requirements  of  said  Leaae^  and  wiU  not 
surrender  or  i^n^iish  withoat  the 
lender's  written  oonseat.  any  of  the 
Borrower's  right,  title  or  interest  in  or  to 
said  leasehold  estate  or  under  said 
Lease  while  this  iostmiieiit  teieaiiu  in 
effect."  i.     . 

(g)  Special  requirements.  (1)  Whem 
possible,  recommendations  for  laxid 
development  wiO  be  obtained  from  the 
Forest  Service,  State  Agricnllural 
Extension  Service,  and  the  Soil 
Conservation  Service  and  iadtided  in 
the  development  plan  and  in  the 
operating  plans,  hi  planning  such 
development  with  the  appluanf.  the! 
lender  will  encourage  the  applicant  to 
use  any  cost-shariag  assistance  that 
may  be  available  tl^ugh  aiy  source 
sudi  as  the  Agricultural  Stal^Iuation 
and  Conservation  Service  CASCS) 
programs. 

(2)  Applicants  are  responsible  for 
obtainiag  aD  the  technical  assistance 
required  in  connection  with  a 
guaranteed  SW  loan,  such  as  that 
needed  to  plan.  construcL  or  establish 
the  improvement  or  facffi^  to  be. 
financed.  .  {     | 

(3)  Evidence  at  documentalioe  of  Ae 
following  should  be  obtained  wFien  loan 
funds  are  to  be  used  fer  irrigjation 
purposei: 

(Q  The  land  to  be  irrigated  is  suitable 
for  irrigation. 

(ii)  The  applicant  has  a  right  to  use 
water  for  irrigation. 

(iii)  The  water  is  suitable  to  use  for 
irrigation  and  is  available  in  suflicient 
quantities  to  isrigate  a  specified  amount 
of  land. 

(iv)  If  irrigation  specialists  have 
prepared  any  feasibility  studies,  copies 
of  these  studies  should  be  submitted  to 
the  lender. 

(4)  Inswance  on  building  and  other 
property,  and  insurance  available  in 
flood  and  murfsBde  hazard  areas,  will  be 
obtained  as  required  by  the  lender. 
Chattel  security  should  be  insured 
against  lossea  caused  by  hazards 
customarily  insured  against  in  the  area 
if  the  loss  of  such  security  would 
jeopardize  the  interests  dT  the  lender 
and  the  Govenment. 

(5)  When  life  estates  are  involved, 
loans  may  be  snade: 

(i)  To  both  the  life  estate  holder  and 
the  remainderman,  provided: 


( A)  Both  have  a  legal  ri^  to  aooepy 
and  (qierate  tfie  farm:  and 

(B)  Beth  aie  digiUe  for  the  hMB:  end 

(C)  Bitk  peitiee  sigB  ttKHUB  aad 
mortgafBL 

(ii)  To  the  remainderman  ooljf, 
providMi: 

(A)  The  isuieiiidemaD  bee  e  fegel 
right  to  occupy  and  operate  the  Hnm 
and 

(B7  The  Ken  instrument  is  s^pedby 
the  remaiodkrroan.  life  estate  holder, 
and  any  other  party  having  any  interest 
in  the  security. 

(iii)  T*  the  life  estate  holder  only, 
provided: 

(A)  There  ie  BO  legel  icalriclioB  placed 
on  a  life  estate  haMer  who  ( 
operates  a  fanst  sad 

(B)  The  lien  instrument  is  signed  bjr 
the  life  estate  holder,  les 
and  any  ofter  petty  ha  >  lug  any  i 
in  the  secariljr. 

(6)  A  loen  wnl  not  be  appreved  Wb 
lien  junior  to  the  lender's  nen  securing 
the  guaranteed  loan  is  idce^  to  be  taken 
sim  ultaueously  with  or  innnedhiteiy 
subsequent  to  the  loan  closing  to  secore 
any  debt  the  borrower  may  have  at  the 
time  of  loan  doting  or  any  debt  that 
may  be  incurred  in  connection  witfi  the 
guaranteed  loan,  unless  the  total  debt 
against  the  security  would  be  within  its 
market  vahte. 

(7)  ^)ecidl  security  requiremtrds. 
When  guaranteed  SW  loans  are  made  to 
eligible  eniiUes  that  consist  of  members, 
stockholders,  partners  or  yoint  operator* 
who  are  presently  indebted  Cor  a 
guaranteed  SW  loaa(s)  are  made  to 
eligible  iadividual(s),  or  when 
guaranteed  SW  loans  are  made  to 

'  eligible  iatSvidtuds,  who  are  aumben. 
stockholdere,  partnere  or  joint  operators 
of  an  entity  which  is  presently  iadabted 
for  guaranteed  SW  loan(B).  secarity 
must  consist  of  chattel  and/or  real 
estate  secanty  that  ia  separata  and 
identifiable  from  the  eecuai^  plarigrd  to 
FmHA  for  any  other  fanner  peogpaaa 
insured  or  gearanteed  Loans.  DiSereat 
lien  positions  oa  real  estate  are 
considered  separate  and  identifiable 
collateraL 

$S  19M.1««-190OLm   [neaerwatfl 

The  collection  of  iaformalioB 
requirements  in  this  regulatioo  have 
been  approved  by  the  Office  of 
Management  and  BUi^t  and  assigped 
OMB  control  number  OSTS-OCTS. 

13.  Exhibit  A  to  Subpart  B  and 
Attachmenta  1  and  Zare  revised  in  their 
entireties  and  read  as  follows: 


B»hafW 


LsnteVfet^ 


/.  Cwmmrnt 

This  Exhibit  provides  psBetssand 
)loi 
Program  (ALP)  I 
Loans  (OM  daaoAaA  in  II 


to  minimis*  timeta^irerthya 
lenders  in  obtaiaiagraapaaas  to  nqasst  iiw  a 
guarantee,  eiia&iale  the  i«i)M>>aB>*al  td 
having  PonnyiaKA  MS-SS,  "LaadKli 
Agreement,**  or  Pten  AnRA  lMft-9K 
"Lismfci'S  A^eeBMBt  (uae  of  CieutI)," 
executed  for  each  baa  or  Mae  of  amSt 
guaranteed  by  Fa 

normally  aasd  hy  I 
provide  FbMA  a  < 

the  wwrkload  retponsibiiittMaCFBiHA. 
FmHA  will  onke  the  final  datananiBtian  OB 
eligibility,  loan  puipoaes  apd  rppaipwcnt 
terms.  The  ALP  agreements,  AHachmental 
and  2;  wiH  — -ratlht  t^ndSr^^ppaaaMaf 
for  guarantees  tsaaad  by  fWM  aaavMi 
Exhibit.  Attachment  1  ia  Ae  im^mf» 
A^MBimt  l»  beaaaaatotf  i»a4BliaBte 
regular  tna  laank  AasahaHHtSfi  Ae 

relalian  to  linss  *&CBaiiL  llelindsa  iaits 
appHcatiaa.  sImiM  lndisatolha%94>)ai 
advances  to  Iw  mmle. 

A.  Authority.  The  aathfin'istiaat  ftoataiiwd 
in  Ihit  Exhibit  provide:  (1)  Methods  for  initial 
approval  period,  aahaequeat  appmval 
period(8)  and  revocatioo  of  AVstatasi  (2) 
MetnOoa  aft  ALr  iBDflerwni  use  to  process, 
service  aad  cwtHwfc  gaaiuntsuJ  OL  and  PO 
loans.  (S)  Meitods  FtoHA  w«  aae  to  caasider 
an  ALP  lander's  iBjaiBHwiaaiBBtot  mJ 
monitor  guaranteed  OL  and  FO  loan 
actiwiticaL. 

B. /teficy.  The  purpoB*  of  OB  Atf  is  to 
expand  the  guacantead  OL  aadfOprayama. 
supplement  present  faisured  loan  awthan'ty. 
and  make  cradit  available  to  not  larger  tllao 
family  taim  ownei*  and/or  openlors  who 
are  pfeseatQT  in  a  ncretnt  avaiiaouily  gap. 
The  "credH  awrilaMIRy  gafT  fcimsia  an 
those  who  shgMy  cmcad  PaMA's  tosand 
loan  eligibility  criteria  tnit  wiaslsor  a  degree 
of  financial  sinaa  which  laadBS  thna  aaaUe 
to  fully  quaMy  ht  adeqaata  nadit  baaad 
npoa  staadaida  lacpurad  by  the  coaaatcia) 
agricaltmal  leader. 

C  List  ofLendea.  The  County  Supervisor 
will  maintain  a  current  list  of  approved 
lenders  and  other  lenders  who  express  a 
desire  Id  participate  in  liie  goaranteed 
program.  This  Ksf  will  t>e  imde  avaiiaUe  to 
fanners  i 


//.  Lender  Approval,  Subsequent  Approval 
Perrodfs/  and  lierocation  ofALF  Stataa 


Lenders  wha  meet  the  reqaind  and  other 
criteria  may  be  granted  ALP  status  (or  a 
period  not  to  exceed  2  years  by  the  State 
Director  for  tiie  State  in  wIulIi  die  lender  is 
autiionsed  to  do  iiaatoessL  An  mtlMl  asQ  any 
subsequaat  uppiuaaii  aC  AtP  stotoa  wW  be  to 

Directoe  and  the  kndiai  iaaNlalian.  The 
agreeaMBl  will  be  Atta^asnl  1  endear 
Attachment  a  at  thto  EnhiMt  The  apaweat 
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will  not  apply 
lender  unlets 
agreemeatlp 
System  (PCS). 
AU>  status,  withi 
jurisdiction,  to  m 
provided  such 
lasses  wdiidi 
per  year  fiar 
orlBperccal 
portfdio  compul 
years.  TCS 
acceptable 
above  are  excmj 
requirements  (tf 
(d)and(2). 
(FCA)will 
writing  amnsdy 
member  instil 
within  the 
above. 

To  obtain 
insHtntion 
percentage 
(Attachaienl  1 
Exhibit]  and 
IS  Being 
paragraph  H 
instituSenn 
an  acceplaoie 
institution  may 
to  consider  it ' 
paragraphs  H 
member  insi 
association,  0ie 
be  considered  fi 
appliceiit  Mifh 
Except  for 
identified  by 
loanli 

attheeadofenjil 
unless  the ' 


I  with) 

tneedl 


or  sufaoffices  of  Ihs 
BaaadiBtfae 
imoiviag  the  Fana  Credit 
itate  Director  shall  giwe 
the  State  Director's  area  of 
PCS  mwhai  jsaiilution 

do  aot  have  loan 
do  BOi  SMceed  S  pement 
dw  ftree  previoiis  years 
InslitBliDO^a  average  loan 
for  the  three  previous 
institutioaB  having  an 
petcenlege  as  specified 
{frna  complying  with 
ir^graph  S  A  tl)(a)  Arough 
Oradit  Adminittration 
FtaiHA  Administrator  in 
sooner  of  any  PCS 
diat  has  loan  losses 
le  percentage  specified 

Ins,  an  FCS  member 
acceptaDie  loan  loss 
execute  flie  a^eemcnt 
Attadonent  2  of  tins 
me  Stale  Dueclui  that  it 
forms  as  pro^nQco  in 
le).  i^ren  ii  an  t^js  memoeT 
\  by  FCA  as  having 
lose  percentage,  fnat 
If  reqncat  me  ^ate  Director 


(2).¥VbenrcS 

eganne  aito  one 

aaaocMtion  mast 
IALJP  Status  as  an  initial 


appeopiiale 
oiiylendvaMy 
Stale  Oiractor 
State  Otoeelon 
FmHA  County 
infrnwdty 
names  and  ai 
inslilntions 
ALP  status 
designaled 
whewiH 
loans  for  the 

A.i 
desires  to  a[ 
an-'EhgiUa 
figaauMof 

for  PCS 

acceptable 

intheini 

lenden  «^  madVlUa 

ALPatataaaril 

the  Stale 

desiseto 

reqaaalwill 

critari 

paffe9t«|iklIA<; 

accompaotod  iv 

other  infoimatii 

beUewa  will  be 

in  making* 

ALPstalM. 

State  Office  aM[ 

daatreslaapp^ 


aalwving  aa  acceptable 
AUP  Matas  wiH  explM 
Siraar  period 
foraaew 
ten  be  approved  by  the 
Diiaotar. 


TbeALPatatasof 
bytkelWiA 
C 


OlBMeiOiiBoefidly 

ofAe 
of ail" 

hoM 
ofeaebALPtaader's 
ioanofBoer 


the  State  ia  which  they 
IkeisiiMea 
itamo("Mvrind 


or 


totheSlataOiractar 
aadwapplicattaafar 
Coonlyi  District  or 


ALP  states,  a  eonpleta 


copy  of  Subparts  A  aad  B  af  this  part, 
iadudiag  a  copy  af  this  BJibibit.  Md  viiO 
assist  in  caBjiletioa  of  the  Bequest  Tbe  State 
Dindor  «nH  auhe  aay  Bseeaaaiy 
invcstJosHnn  or  ioqaiiy  todeteaniae 
accuracy  of  iafemMlioB  aad  aatify  Ibe 
appUcant  leaderwitUa  U  daps  af  aeoeipt  of  a 
request  that  the  aeqaeat  ip  appeeaad,  daaied 
or  nqaisas  nridifinnal  iaimmatian  The 
appUcatioB  aMtarial  anil  be  setaiaed  by  the 
State  Disecterior  aU  appeavad  teadeia  aad 
periodic  checks  wiM  be  Bwie  hy  FteHA 
persoaaet  to  iaeaia  the  iaadar's  ] 
is  as  owllined  te  the  <  _  _ 

(1)  Aefvijaitf  CMtaria  Otbsr  than  as  noted 
in  paragraph  II A  ^hova.  beCses  a  Stete 
Director  appiesas  a  Uadsr.  inrhidteg  aa  PCS 
member  iaatitatiaB  that  is  oat  Jdeatified  hy 
"'*!  rr  H'-lag  sr  i  rny IsMi  aaasal 
percraitage  of  kMB  hieses.  far  ALP  states,  the 
requireBMOta  listed  te  paa^apfaa  U  A  (1)  (a) 
throi^h  (1)  auMt  be  teaL  HoMawei;  apaa  the 
request  of  a  lender  askhig  lor  ALP  atalMk  the 
State  Diseclor  aaajf  ewpt  that  1 
complying  arith  tbe  i 
U  A  (l)(b)  provided  < 
all  the  other  requiieewnto  bated  te  I 
U  A  (1)  if  dM  Stete  Oirecler  is  SBlisfied  I 
the  leadev-withoat  n«anl  to  Ibe 
requireamot  for  the  aaemptiaa  is  beiag 
requested — is  an  awieptshle  apicaltaral 
lender  twith  theabibty  to  sdaqaatdy  awka 
and  setvioe  agbcaltuial  loaaa. 

(e)  Provide  evidence  of  beiiW  aa  "EiigiUe 
Lender"  as  de&iad  ia  SufafMrt  A  of  ibis  part. 

(b)  IVovide  iaioasaiioa  to  show  that 
sgrir'ultiirsl  J 
not  exceed  tbe  fnUnwhn 

(i)  For  PCS  Bsaibv  iastitutiaas.  either  6 
percent  per  yoar  of  the  iiBtitatiaa's  total  loaa 
portlobD  lor  each  af  tbe  three  piavioea  yeaiB 
or  18  perceat  of  the  iastitntioa's  asaiags  kma 
portfcrftornaipatod  far  the  three  prevjoae 
yeersior 

pi)  fW  aU  other  laodeBS.  eitherl  )&  pescent 
per  year  of  tbe  leader'a  tetai  loan  portfoUo  far 
eachofthathsee 
percent  of  the 
compatedfordM 

(c)Have 
service 


or4M 
h>aa  petlfolio 
piawieas  yeew. 
pMoassand 
POIoMsand 


guaranteed  OLfaaas/liaas  of  csedit 

(d)  Oesigaate  a  p<naa(«)  wbo  will  I 
and  aervice  FmUA  gueriatef  d  PL  famia/ 
lines  of  credit  aad  FO  faeM  aad  ^see  far  the 
persoB(s]  to  attend  treiaiag  sessiena  psovided 
by  FmHA. 

(e)  Agree  to  use  faoas acceptable  toFaiHA 
for  pcoreesing.  enslyriag.  aaciwiag  aad 
servidag  AnHA  gaamrtesd  laem/itoee  of 
crsdiL  Copies  of  {teaadal  I 
flew  plans,  budgets,  laaa  4 
analysis  I 

coUateral  ooatoal  aheels,  eecarity  and  other 
forms  to  be  used  must  be  labmittnil  far 
FmHA  acoeiitability  with  reqaest  far  ALP 
statue.  See  if  inoiOB  mmI  Uiana  of  this 
subpart  for  nquimd  bma. 

(f)  Agree  to  abide  by  ell  applicabfa 
conditton  of  i  ueOM  af  Mvert  A  of  this 
part  far  all  km  gaaiaateaa. 

(2)  <]^<Maa/CMtaiM.  JBRcaptioM  to  the 
foUaariag  cateita  atey  be  Blade  at  the 
discntiea  of  the  Stete  Oinclot. 

(a)  Have  experience  end  familiarity  with 
FmHA  insured  and  guaianteed  faaa 


,  Slate  laagth  of  lisM  and  types  sf 
loans/lines  of  credit 

(bi  BsteMiahthatalfaasttLSmiibaB  erIO 
percent  Caditcbevartefaasiaftotel  faaa 
portfoha  i 

(c)Prooideai 
whawiNi 

college  bean  fa  agrioallKal  I 

in  Agricaltan  Boeaoadcs  aad  aft  faaei  (2| 

agricultural  type  loeae  far  pradaoliaa  aad  far 
real  estate  paiposaB  fa  taqeind.  V4w 
designatea  parsoa  afao  perfanas  si^raisai 
duties  a  quaiScetion  statement  wiB  be 
included.' 

(d)  Provide  e  copy  of  awst  recent 
Statement  af  f^nadttion  and  desoiption  of 
cuiraa^  level  0f  agricaltera]  and  otter  lending 
activities. 

(e)  Demonsttste  a  potential  capacity  for 
guaranteed  OL  loan/line  of  cseAl  and 
guaranteed  FO  loan  activity  in  trade  aiea. 
Must  have  sldli^  to  psocess  and  service  at 
leaet  10  guaranteed  QL  and/or  PO  laeas  and/ 
or  OL  lines  af  credit,  subiect  to  availability  «f 
funds,  per  fiscal  year  (October  1-Smte«ber 
30). 

(f)  Provide  rommsate  on  eiperience  or 
afa^ty  to  camply  with  regulataiy 


Assessweats.  KqasI  Oppartaaity.  Plead  and 
MudsUde,  Gleaa  Aw.  eta.  (See  li  UM4D 
throegh  UMLM  of  Sabpart  A  of  tfafa  part) 

(g)  Agree  to  eohanl  seqaeete  fargaarealeed 
OL  sMl/or  FO  leans  aad/or  OL  bass  of  credit 
to  ooMfy  otBdaHs)  ■  service  assae  eftcr 
application  ia  conplete  to  coiaGide  with 
scbedafad  meetiqgB  ef  tlw  locel  RaHA 

Wftovide  eai  ttkm  suppkiasiitsl 
information  the  tender  deeirsB  to  submit 

E  SiAwt^aatt  Afprmnl  ^riodftf.  Except 
for  thoae  BCS  member  fastitaMoai  iiet  heve 
eoceptabte  teea  leeees  ss  speuBed  te  Hie 
iatrodadory  text  of  peragrapb  u,  a  new  7r 
year  period  of  ALP  etertnete  not  eutomatic 
Lenders  who  desire  to  cuntineeiwAlP  status 
are  requiied  to  SBDimt  a  reqaest  far 
subsequent  approved  periods  et  ieest  fu  days 
prior  to  the  expiration  of  any  existing 
approved  period.  At  least  30  days  prior  to  the 
expiration  of  eny  approved  AU*  period,  me 
oiaie  uirecTor  wm  compvere  a  review  oi  me 
AlP  criteria,  the  lender's  pest  peifuiuiance, 
consult  appropriate  F^nHA  county  and 
district  penonneL  and  tf  requested  by  the 
lender,  determine  if  a  new  2-year  period  of 
ALP  status  can  be  aiqirosed.  tbe  lender's 
request  wtD  be  in  writiog  to  Ae  State  Director 
and  contain,  at  a  minimum,  the  foflowing: 

(1)  A  brief  siunmaiy  of  activity  as  aa  ALP 
lender  induding  nunber  and  dollar  amount 
of  guaranteed  OL  loen/fines  of  crsdit  and/or 
FO  loans  extant,  number  and  dollar  amount 
processed  during  tenure  as  ALP.  number  and 
dollar  amount  now  under  coasideration. 
potential  guariuiteed  CM.  and/or  FO  lending 
adivity  and  recap  of  aiqr  loss  settlements. 

(2)  A  current  update  <^  data  required  in 
parapaph  U  A  of  dds  Bidribit  and  aay 
proposed  cheages  m  eyioellarei  ioea 
ofTicerfs),  forms  used,  or  opeialiag  methods 
used  in  giiarnntBed  OL  lean/bne  of  credit 
and/or  FO  faan  prncessing  aad  servidag. 


BEST  COPY  AVAILABLE 
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(3)  Request  for  a  new  Z-ye.ar  period  of  ALP 
status. 

The  State  Director  will  promptly  review  the 
request,  make  any  inquiry  needed  to  arrive  at 
a  decision:  and  notify  the  ALP  lender  of 
approved  ALP  status  for  two  years,  or 
required  conditions  for  approval  or  denial 
with  reasons.  An  ALP  lender  who  has  not 
participated  in  the  guaranteed  program 
during  the  previous  2-year  period  must 
submit  a  request  as  outlined  in  paragraph  0 
A  of  this  Exhibit. 

C  Revocation  of  ALP  Status.  Except  for 
those  PCS  member  institutions  that  have 
acceptable  loan  losses  as  specified  in  the 
introductory  text  of  paragraph  0.  ALP  status 
will  lapse  upon  expiration  of  any  2-year 
period  unless  the  lender  obtains  a  new 
agreement  under  paragraph  0  E 

The  State  Director  will  revoke  ALP  status 
of  any  approved  lender  who  fails  to  maintain 
"required  criteria"  as  approved  in  the 
application  for  ALP  status  and  may  revoke 
status  for  failure  to  meet  any  "optional 
criteria"  as  agreed.  Status  shall  also  be 
revoked  if  the  lender  violates  the  terms  of  the 
ALP  agreement  or  fails  to  properly  service 
any  guaranteed  loan  or  line  of  credit,  or  to 
protect  adequately  the  interests  of  ihe  lender 
and  the  Government  Furthennore.  status,  at 
the  option  of  the  State  Director,  may  also  be 
revoked  if  an  PCS  member  institution  that 
previously  had  acceptable  loan  losses  as 
specified  in  the  introductory  text  of 
paragraph  n  above  is  no  longer  identified  by 
FCA  as  having  acoeptabte  iMses. 

State  Directors  wUI  provide  all  county 
offioes  named  in  paraf^aph  XVI  of  the  ALP 
agreements  (Attachment  1  and/or 
AttachiMnt  2  of  this  Exhibit)  with  a  copy  of 
the  agreement  and  complete  application 
matnial  approved  in  coonection  with  ALP 
sUlus.  SUte  Directors  will  monitor  ALP 
lenders'  loan  making  and  security  servicing 
activities,  with  the  assistance  of  the  District 
Director  and  periodic  reports  fixnn  the  County 
Supervisor,  to  determine  compliance  with  Ae 
ALP  AgnuBient  and  Subparts  A  and  B  of  this 
Put  pcrtaiaing  to  guaranteed  OL  and  FO 
loans.  County  Supervisors  will  use  their  copy 
of  the  ALP  Agreement  to  duplicate  and  place 
in  the  County  office  file  for  each  loan 
guaranteed,  in  tlie  event  the  State  Director 
detennlnee  an  ALP  lander  is  not  adequately 
fulfilling  all  obligations  of  the  agreement  the 
lender  will  be  contacted  and  notified  of  any 
discrepancies.  A  maximum  <rf  30  days  will  be 
provided  to  correct  any  defidendes.  If 
cociectioas  are  not  made  within  30  days,  the 
tender's  ALP  status  may  be  revoked  in 
writing  by  the  Slate  Dinctor.  The  revocation 
will  be  in  die  fosn  of  a  Jetter,.  septby 
certiSad  mail  and  state  reasoQS  for  thtf 
action.  Any  otMctaading  guaranteed  lowi(s) 
or  line(s)  of  cndit  shall  continue  to  fa* 
serviced  by  a  lender  wdioee  ALP  status  has 
expired  or  been  revoked.  Hie  lender  canhot 
subaait  reqiiasts  for  any  new  guarantees 
pursuant  to  this  Exhibit  but  may  submit 
requests  under  the  regular  method  outlined  in 
this  sulqwrt  for  consideration. 

in.  ALP  Lender  Reaponsibilities  to  Process. 
Service  and  Liquidate  Guaranteed  OL  Loans, 
and  Guaraaleed  PO  Loans 

A.  ftocesaing.  Before  accepting  an 
application  for  n  guaranteed  loan  or  line  of 


credit  the  AU*  lender  will  review  Subpart  A 
and  B  of  this  part  If  the  lender  concludes  that 
an  application  will  be  considered,  a  written 
statement  of  basis  for  the  conchnion  wiH  be 
placed  in  the  applicant's  file  maintained  by 
the  lender  addmsing  eadi  of  the  loan 
eligibffity  requiretnenU  in  ii  1980.17S(b)  or 
1980.180(c)  of  this  subpart  The  lender  must 
abide  by  limitations  on  loan  purposes,  loan 
limitations,  interest  rates,  and  terms  set  forth 
for  OL  loans/lines  of  credit  and  FO  loans  in 
S§  1980.17S  and  1900.18a  All  r«t|uests  for 
guaranteed  loans  or  lines  of  credit  will  be 
processed  under  Subpart  A  and  B  of  this  part 
except  hs  modified  by  this  Exhibit  The  ALP 
lender  will,  for  each  application  for  a 
guaranteed  loen  or  line  of  credit  obtain  a 
Form  FknHA  448-a,  "Application  for 
Guaranteed  Loan  (Farmer  Programs),"  signed 
by  the  applicant  The  applicant  must 
complete  and  sign  all  parts  of  the  Form 
FmHA  440-0  except  information  on  crops, 
livestodc  and  financial  information  obtained 
by  the  lender  on  forms  of  a  similar  nature. 
ALP  lenders  will  process  all  guaranteed  OL 
loans/lines  of  credit  or  FO  loaiu  as  a 
"complete  application"  by  obtaining  and 
completing  all  required  items  described  in 
1 198ail3(d)  of  tUs  subpart  except  Form 
FmHA  440-12.  "Request  for  Loan  Note 
Guarantee"  and  the  applicable  environmental 
review  requirements  contained,  in  Subpart  G 
of  Part  1040  of  this  chapter.  These  latter 
requirements  remain  the  responsibility  of  the 
FmHA  loan  approval  official.  ALP  lenders, 
however,  are  req>onsible  for  meeting  the 
lender's  requirements  contained  in  &diibit  M 
of  Subpart  G  of  Rsrt  194a  Attachment  3  to 
this  Eidubit  wiB  be  used  by  ALP  lenders  to 
request  a  guarantee  from  FmHA.  An  ALP 
lender  «wiM  only  be  required  to  submit  Form 
FteHA  440-0  and  information  on  crops, 
livestodc  and  financial  condition  oa  flanns 
previously  approved  for  use  under  paragraph 
n  A  of  diis  Exhibit  and  AtUchment  3  of  this 
Exhibit  widi  any  supportive  infbrmatloa 
attached,  to  FtaiHA  for  making  application  for 
a  guarantee.  A  guaranteed  OL  loiui/line  of 
credit  or  PO  loan  nvill  not  be  doeed  by  an 
ALP  lender  prior  to  receipt  of  Form  FmHA 
449-14.  "Conditional  Conunitment  for 
Guarantee."  or  Form  FmHA  1980-lS. 
"Conditional  Commitment  for  Guarantee 
(Line  of  Credit)."  end'the  determination  that 
all  comfitiana,  indwfing  the  certification 
required  by  1 190080  of  Subpart  A  of  this  part 
can  be  met  The  ALP  lender  will  be 
responsible  for  fully  secmtag  the  OL  loan  or 
line  of  credit  under  I  l|MU7S(g)  (v  FO  loan 
under  I  iOlaWHI)  ^kfUds  Mbpart  AI> 
lender*  may  eOMuH  with  Ike  F^bHA  Gouniy 
Supervisor  at  any  tine  diirina  die  praceaki^ 
and  wiU  make  au  matetial  relating  to  any 
guarwUee  appUcalioa  available  to  VtMA  for 
review  tqiqanqnest' 

R  SerWc/iv.  ALP  lenders  will  be  lu% 
reeponsibie  for  servicing  and  protecting  the 
collatesal  tat  all  loans/lines  of  credit 
guaranteed. 

C.  Liquidation  of  Loans/Lines  of  Credit 
Any  liquidatioB  of  guaranteed  OL  loans  or 
linn  of  credit  or  FO  loans  win.  be  completed 
by  the  tender.  Loss  daims  will  be  submitted 
in  accordance  with  the  ALP  agreement  on 
Form  FmHA  44»-3a  "Loan  Ndta  Guarantee 
Report  of  Loss."  The  Report  of  Loss  will  be 


accompanied  by  supporting  information  to 
outline  disposition  of  all  security  and 
proceeds  pledged  to  secure  the  loan/line  of 
credit 

fV.  FinHA  Actions 

FtnHA  will  complete  the  evaluation 
described  in  f  1980114  of  this  subpart  in  any 
case  when  the  approval  offidal  determines 
an  independent  analysis  is  needed  before 
approval  or  denial  of  a  request  fbr  guarantee. 
FmHA  County  Supervisor  will  review  each 
Form  FmHA  440-0  and  request  for  a 
guarantee,  compare  material  with  the  county 
office  copy  of  ALP  agreement  approved 
forms,  and  methods,  and  immediately  contact 
the  ALP  lender  within  3  working  days  if  the 
information  is  not  in  accord  with  approved 
a^eement  is  not  dear  or  is  inadequate  for 
County  Committee  review.  County 
Supervisora  may  request  additional 
information,  review  the  lender's  "com|riete 
application"  file  or  make  an  independent 
evaluation  of  an  application  on  Form  FmHA 
449-23,  "Guaranteed  Loan  Evaluation,"  if 
needed,  to  determine  whether  the  applicant  is 
eligible,  the  loan/line  of  credit  is  for 
authorized  purposes,  there  is  reasonable 
assurance  of  repayment  ability,  and  suffident 
collateral  and  equity  is  available.  FlnHA  wrill 
make  the  final  deteiminatioiis  on  the 
eligibility  of  applicants  for  a  guaranteed  OL 
loan/line  of  creidit  or  FO  loan,  and  the 
purposes  and  terms  of  such  loans/lines  of 
credit. 

A.  If  the  County  Supervisor's  evaluation 
indicates  die  apfiJication  Is  complete  and 
acceptable.  FlnHA  will  provide  the  lender  a 
County  Committee  determination  of  the 
borrower's  eUgiUUty  widiin  14  days.  This  14- 
day  period  will  be  contingent  upon: 

(1)  Request  for  a  guarantee  being  received 
by  the  appropriate  FteHA  County  Office  at 
least  2  days  before  scheduled  County 
Cemmittee  meetings.  County  Supervisors  will 
keep  ALP  lenders  advised  of  scheduled 
County  Committee  meetings. 

(2)  Employment  ceilkigs  affecting  County 
CoDUtiittee  meetings. 

(3)  Availability  of  a  quorum  of  the  FtsiHA 
County  Committee. 

B.  FteHA  will  monitor  eedi  ALP  lender's 
guaranteed  loan/Une  of  credit  files  to  assure 
that  the  lender  is  complying  with 
requirements  of  1 198CL113  of  this  subpart. 
The  FtnHA  County  Supervisor  will  B[iake  a 
complete  review  of  tba  |lrst  three  loans  or 
liiM}  or  credits  dgirddped  by  ur  ALP  lender. 
FteHA  %fill  exiAiiiMrQte  tarider  Ale  on  each 
giiaranteed-iMHi/toe  af  credit  at  Ikasi 
annually,  aiid  saadHnnuaQy  or  more 
freqiientfy  Ifwaniantad.  The  FtatfIA  dBidal 
who  eondads  IhieM'nvtmi.will  document 
tbexevimfliidwftdlAGpuRly  oftloe  file. 
Any  diaavpaades  noted  andaotresolved 
will  be  npMlad  In  the  State  Oiredor.State 
DiredorsjaayaMiblidi  additional  reviews 
and  reporting  qrstenis  as  necessary  to  insure 
the  guarantee  progiam  ocmpliea  with 
SubparU  A  iUid  B  of  this  Part 

Ba£h  Approved  Lender  who  currently  has 
an  Approved  Lender  Ayvemant  executed 
prior  to  Jannary  a,  1880,  will  be  raqii&ed  to 
execute  a  new  Approved  l«Mier  Agraeaient  -  ' 
(Attachment  1  or  2to  this  Exhibit)  so  that  the 
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account 


i1lHt.iflHni«bliaa*rilK 


rtl»BBi|uimfui«l 


reqi 


tade«miiiwtio>«riiw 


Stat 


eljgifaili^  by  F^i^A.  IW  Lnder  mag  mat 

actton  Ml  Km  kMumatii  ao 

baa  been  made 
aUgtbility  of  th«  Bonower 
Inteteat  Jtata  Buydown. 
GuaiMilee  isaued  will 
int  "TbiM  L^an  Note 
ed  under  the  Lender's 
Agreement  for  guaranteed  Operatiag  Loans 
(OL)  and  Guarifeteed  Farm  Ownership  Loans 
{¥0)  dated  -"  The  date  wiO  be  (he 

same  date  ent«fl«d  in  paragraph  XVUI  ofthe 
Approved  Lender's  Agreement  Attachment  1. 

Eai^  contrvQt'  of  Guaiantee  issued  wiH 
contain  the  statement  "Hds  Contract  of 


days  after  a 
withrcapect 
to  participate 
EacbLoan] 
contain  the 
Guarantee  is  ii 


Guarantee  it 
Agreement  fior  I 
Guarantee  del 
the  same  date 
the  Approved 
Attachinent  Z 
Hie  Lendei'i 
andaoopy 
County  Office 
NoteGai 
issued. 
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Lender'a 
Only)  far 
andCuani 


I  under  Lender s 
E  line  of  Credit 
*  ^w  date  wni  be 


■teffcd  in  pvv^rapti  XVIII  of 
I  A^reciiientt 

4%fpeefimit  wiu  oe  uVpncBted 
be  placed  in  the  FM1A 
le  maiirtaincd  lor  each  Loan 
of  Guarantee 


Approved 
processing  ai 
G«nrantoe(s) 
CFRI^rt 
does  not 
payments  to 
loan  types 
named  in  this 
applieatotbe 


tl— fARMEXSI 
I ATPROVED  LENDER 


(Loan  Note  Gaanmtee 
Operating  LoaoB  fOLf 
Fann  Ownership  Loans  (POf 

fLenderi  of 
is  designated  as  an 


for  the  pmposeof 
itingLoaii  Note 
byEkhibitAto? 
BlTim  Agreement 
aiqr  loans  iavoMiig  aabaidy 
Lender,  nor  does  it  apply  to 
tfaaa  tboae  specificaWy 
TkeAgraeoKol 
offioca  of  liw  Lender 


The  United  States  of  America,  acting 
throogh  tlw  FaMMfs  Home  Adanaiatratian 
(FmHA).  ^reeajto  enter  into  Loan  Note 
Guarantees  wiU  I  Ibe Lander  aa  may  be  J 
pursMant  to  tha  I  cgalatioiia  for  operaliqg  and/ 
or  farm  owneral  ip  loans  and  to  participate  in 
a  peroealage  ta  lay  toaa  an  any  mtob 
cfierating  and^fo  r  fans  awnerabq>  loan  not  to 
exceed  the  amMuit  establisbed  ia  tbe 
particular  loan  note  guaeaalee  as  the 
percentage  of  thn  amount  of  the  principal  and 
any  accrued  interest  The  tanas  of  any  Loan 
Note  Guarante^are  controlHag.  As  a 
condition  far  owaining  a  guarantee  of  the 
loan(s).  die  Lei}4er  eaten  into  thia 
Agreement 


THE  Pi 


AGREE: 


I  laat  covered  onder  the  Loan 
Note  GoaraaklB  wfU  not  exceed  tbe  amount 
estabbalnd  in  1^  partiealar  loan  gaarantee 
as  to  pasceata^  of  the  principal —dacoraed 
interest  on  any  Operating  and/or  farm 
owneship  loaniuaranteed. 


n. 


laadbi'li  Saie  orAsaignmeat  ofCuanateed 
Loan. 

A.  The  Lender  may  retain  all  of  any 
guranleed  loan.  The  Lender  is  not  peiaitted 
to  sen  or  partidpate  any  aaioant  of  the 
guaranteed  or  unguaranteed  portisn(s)  of 
loan(s)  to  the  applicant  or  BofTower  or 
mesn^iera  of  their  iauaediata  families,  tbeir 
officers,  directora,  stocfchaldetik  other 
owners,  or  any  parent  subaidtoiy  or  aflaliate. 
If  the  Lender  dtaiires  to  mariuU  all  or  part  of 
the  guaranteed  portioB  of  loan  at  or 
subae^ueat  to  loan  closing,  aucb  loan  amat 
not  be  in  default  as  set  forth  in  the  tanas  of 
the  notes.  The  Lender  may  proceed  imder  the 
following  options: 

1.  Ass^gnmenl.  Assign  all  or  part  of  the 
juarantaed  portion  of  any  loon  to  one  or 
more  Helden  by  aaing  Form  AnW^  M9-4B, 
"Assignment  Gaarantee  Agreement" 
Holderfs).  upon  written  notice  to  Lender  and 
FiiniAt  may  reassign  the  unpaid  guaranteed 
portion  off  uie  loan  sold  nnoer  Pom  nfiHA 
449.-3B.  Upon  anch  notification  tne  assignee 
shall  succeed  to  an  ligriis  and  obligations  of 
the  I  loluei\8)  under  Fonn  rinriA  4s9  So. 

2.  MulUnote  System.  When  this  option  is 
selected  by  the  Lender,  upon  disposition  the 
Htdder  wiH  receive  one  ofthe  Borrower's 
executed  notes  and  fonn  FhiHA  449-34. 
"Loan  Note  Guarantee,"  attached  to  the 
Borrower's  note.  However,  all  rights  under 
the  security  instruments  (including  personal 
and/or  corporate  guarantees]  will  remain 
with  the  Lender  and  in  all  cases  insure  to  its 
and  the  Government's  benefit  not 
withstanding  any  contrary  provisions  of  state 
law. 

a.  At  Loan  Closing:  Provide  for  no  more 
than  10  notes,  unless  the  Borrower  and 
FmHA  agree  otherwise,  for  the  guaranteed 
portion  and  one  note  far  unguaranteed 
portion.  When  Aits  option  ia  aelected,  ftnHA 
will  provide  die  Lender  with  a  Form  FtaiHA 
449-34,  for  each  of  flie  notes. 

b.  After  Loon  Chsing: 

(1)  Upon  written  approval  by  FmHA,  the 
Lender  may  cause  to  be  issued  a  series  of 
new  notes,  not  to  exceed  the  total  provided  in 
2.8.  above,  as  replacement  for  previously 
issued  guaranteed  note(s)  provided: 

(a)  The  Borrower  agrees  and  executes  the 
new  notes. 

(b)  The  interest  rate  does  not  exceed  the 
interest  rate  in  effect  when  the  loan  was 
closed. 

(c)  The  maturity  of  the  loan  is  not  changed. 

(d)  FmHA  Kvill  not  bear  any  expenses  tfiat 
may  be  incurred  in  reference  to  such  ne-issue 
of  notice. 

(e)  There  is  adequate  collateral  securing 
the  note(8). 

(f)  No  interveniqg  liens  have  arisen  or  have 
been  perfected  and  the  secured  lien  priority 
remains  the  same. 

(2)  FtoHA  wiM  issue  the  appropriate  Loan 
Note  Gaarantoes  to  be  attached  to  each  of 
the  notes  then  extaat  to  exchaage  for  the 
original  Loan  Note  Gaarantee  wMch  wffl  be 
caiicelled  by  taHA. 

3.  Participations,  a.  The  Lender  is  required 
to  boM  in  its  own  portfolio  or  retain  a 
minimnm  of  10  percent  of  the  total 
guaranteed  loan(s)  amount.  The  amount 
required  to  be  retained  must  be  of  the 


ungaaranteed  portion  ^Ihe  loon  and  cannot 
be  participated  to  anuAier  lender. 

b.  The  Lender  may  obtain  participalion  of 
only  the  onguaianteed  portion  in  Us  loan  in 
excess  of  the  10  percent  mininram  under  Its 
normal  operating  procednres.  Participation 
means  a  sale  of  an  interest  in  the  loan  in 
which  the  Lender  retains  the  note,  collateral 
securing  the  note,  and  afl  responsQiility  for 
loan  servicing  and  liquidation.  Participation 
with  a  lender  by  any  entity  does  not  make 
that  entity  a  holder  or  a  lender. 

B.  When  a  guaranteed  portion  of  a  loan  is 
sold  by  the  Lender  to  a  Ho(der(s],  the 
Holder(s]  shall  upon  the  sale  succeed  to  aR 
rights  of  Lender  under  the  Loan  Note 
Guarantee  to  the  extent  of  the  portion  of  the 
loan  purchased.  Lender  will  remain  bound  to 
all  the  obligations  under  the  Loan  Note 
Guarantee,  and  this  Agreement,  and  the 
FmHA  program  regulations  (ound  in  Title  7 
CFR.  Part  1980,  Subparts  A  and  B.  a'<-i  to 
future  FmHA  program  regulations  nut 
inconsistent  with  die  express  provistons  of 
this  Agreement 

in. 

The  Lender  agrees  toaa  fands  wifl  be  oaed 
for  the  pnrpoaes  aathoriaed  to  7  CFR  Part 
198a  Subparts  A  and  B  as  set  forth  to  Form 
FmHA  449-14,  "Conditional  Commitiaent  far 
Gaarsatee."  for  the  particular  loan. 

IV. 

The  Lender  certifies  ihal  none  of  its 
officers  or  directors,  stockholders  (except 
Federal  Land  Bank  and  Production  Credit 
Association  stockholders  with  normal 
stockshare  requirements  for  participating)  or 
other  owners  has,  or  will  have,  a  substantial 
financial  interest  in  any  guaranteed  loan 
Borrower.  The  Lender  certifies  that  neither 
any  guaranteed  loan  Borrower  nor  its  officers 
or  directors,  stockholders  or  other  owners 
has  a  substantial  financial  interest  in  the 
Lender. 


The  Lender  will  certify  to  FtoHA.  prior  to 
the  issuance  of  a  loan  note  guarantee  for 
each  loan,  that  there  has  been  no  adverse 
change(s)  in  tlie  Borrower's  condition  during 
the  period  of  time  from  FmHA's  tasuance  of 
the  CoNditional  Coaaaitoient  for  Gaarantee 
to  issuance  of  the  Loan  Note  Gaarantee.  The 
Lender'a  certiiicatioa  awst  address  all 
advMse  changes  aad  be  sapportad  by 
finaacial  staieaiant  of  the  Borrower  and  ite 
guaranton  aot  moR  Ihaa  W  days  old  at  the 
time  of  oertificatton.  As  used  m  Ihia 
parayaph  only,  the  tena  "Borrower"  indades 
any  parent  affiUate,  or  aobaidiary  of  the    . 
Borrower. 

VL 

Lender  will  submit  the  required  guarantee 
fee  with  a  Guaranteed  Loan  Closing  Report  at 
the  time  a  Loan  Note  t^arantee  is  issued. 

vn. 

Servicing. 

A.  The  Lender  win  aenrice  the  entire  loan 
and  will  remaim  mortgagee  and/or  secured 
party  of  record,  notwithstanding  the  foct  that 
another  may  hold  a  portion  of  the  foan. 
Lender  may  diarge  holder  a  servicing  fee. 
The  ungnaranteed  portion  ofa  loan  will  not 
be  paid  first  nor  given  any  preference  or 
priority  over  the  guaranteed  portion  of  the 
loan.  'The  Lender  shall  perform  these  services 
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which  a  reasonable  prudent  lender  would 
perform  in  servicing  its  own  portfolio  of  loans 
that  are  not  guaranteed. 

B.  Disposition  of  the  guaranteed  portion  of 
a  loan  may  be  made  prior  to  full 
disbursement,  completion  of  construction  and 
acquisitions  only  with  the  prior  written 
approval  of  FmHA.  Subsequent  to  full 
disbursement,  completion  of  construction, 
and  acquisition,  the  guaranteed  portion  of  the 
loan  may  be  disposed  of  as  provided  in  this 
Agreement 

It  is  the  Lender's  responsibility  to  see  that 
all  construction  is  property  planned  before 
any  work  proceeds;  that  any  required 
permits,  licenses  or  authorizations  are 
obtained  from  the  appropriate  regulatory 
agencies;  that  the  Borrower  has  obtained 
contracts  through  acceptable  procurement 
procedures;  that  periodic  inspections  during 
construction  are  made  and  the  FmHA's 
concurrence  on  the  overall  development 
schedule  is  obtained. 

C.  Lender's  servicing  responsibilities 
include,  but  are  not  limited  to: 

1  Obtaining  compliance  with  the 
covenants  and  provisions  in  the  note,  loan 
agreement,  security  instruments,  and  any 
supplemental  agreements  and  notifying  in 
writing  FmHA  and  the  Borrower  on  any 
violations. 

2.  Receiving  all  payments  on  principal  and 
interest  on  the  loan  as  they  fall  due  and 
promptly  remitting  and  accounting  to  any 
Holderfs)  of  their  pro  rate  share  thereof 
determined  according  to  their  respective 
interests  in  the  loan,  less  only  Lender's 
servicing  fee.  The  loan  may  be  reamortized, 
rescheduled  or  written  down  only  with 
agreement  of  the  Lender  and  Hoiderfs)  of  the 
guaranteed  portion  of  the  loan  and  only  with 
FmHA's  writtN)  concurrence. 

3.  Inspecting  the  collateral  as  often  as 
necessary  to  properly  service  the  loan. 

4.  Assuring  that  adequate  insurance  is 
maintained.  This  includes  hazard  insurance 
obtained  and  maintained  with  a  loss  payable 
clause  in  favor  of  the  Lender  as  the 
mortgages  or  secured  party 

5.  Assuring  that 

(a)  Taxes,  assessment  or  ground  rents 
against  or  affecting  collateral  are  paid; 

(b)  The  loan  and  collateral  are  protected  in 
foreclosure,  bankruptcy,  receivership, 
insolvency,  condemnation,  or  other  litigation; 

(c)  Insurance  loss  payments,  condemnation 
awards,  or  similar  proceeds  are  applied  on 
debts  in  accordance  with  lien  priorities  on 
which  the  guarantee  was  based,  or  to 
rebuilding  or  otherwise  acquiring  needed 
replacement  collateral  with  the  written 
approval  of  FmHA: 

(d)  Proceeds  from  the  sale  or  other 
disposition  of  collateral  are  applied  in 
accordance  with  the  lien  priorities  on  which 
the  guarantee  is  based,  except  that  proceeds 
from  the  disposition  of  collateral,  such  as 
machinery,  equipment  fiunitun  or  fixtures, 
may  be  used  to  acquire  property  of  similar 
nature  without  written  concurrence  of  PhiHA; 

(e)  The  Borrower  complies  with  all  laws 
and  ordinances  applicable  to  the  loan  and/or 
operation  of  the  farm. 

flw  Assuring  that  if  personal  or  corporate 
guarantees  ara  pert  of  the  collateral,  financial 
statements  from  ^iich  loan  guarantors  will  be 


obtained  wihcfa  are  not  over  00  days  old  in 
the  case'of  personal  guarantees  or  over  90 
days  old  in  the  case  of  coiporate  guarantees. 
In  the  case  of  guarantees  secured  by 
collateral,  assuring  that  the  security  is 
properly  maintaimd. 

7.  Obtaining  the  lien  coverage  and  lien 
priorities  specified  by^the  Lender  and  agreed 
to  by  FmHA,  properly  recording  or  filing  lien 
or  notice  instruments  to  obtain  or  maintain 
such  lien  priorities  during  the  existence  of  the 
guarantee  by  FmHA. 

8.  Assuring  that  the  Borrower  obtains 
marketable  tide  to  the  collateraL 

9.  Assuring  that  the  Borrower  (as  defined  in 
7  CFR  Part  lOOa  SubpaH  B,  i  1900.108(b)(3)) 
is  not  released  from  Uability  for  all  or  any 
part  of  the  loan,  except  in  accordance  with 
FmHA  regulations. 

la  Providing  the  FmHA  Finance  Office 
with  loan  status  reports  annually  as  of 
December  31  on  Form  FmHA  lOOO-tl, 
"Guaranteed  Loan  Status  Report." 

11.  Obtaining  financial  statements  from 
each  chattel  loan  secured  borrower  at  least 
annually  Lender  is  responsible  for  analyzing 
the  financial  statements,  taking  any  servicing 
actions  and  providing  copies  of  statements 
and  record  of  action  to  the  FmHA  office  upon 
request 

12.  Monitoring  the  use  of  loan  funds  to 
assure  they  will  not  be  used  for  any  purpose 
that  will  contribute  to  excessive  erosion  of 
highly  erodible  land  or  to  the  converaion  of 
wetiands  to  produce  an  agricultural 
commodity,  as  further  explained  in  7  CFR 
Part  lOOOi  Subpart  G.  Exhibit  M. 

D.  The  Lender  shaD  participate  in  any  farm 
credit  mediation  program  of  a  state  in 
accordance  with  the  rules  of  that  system  and 
7  CFR  Part  190a  Subpart  B.  i  1980.126. 

vni. 

Default  by  Borrower. 

A.  The  Lender  will  notify  FmHA  when  ■ 
Borrower  is  thirty  (30)  days  past  due  on  a 
payment  or  if  the  Borrower  has  not  met  its 
responsibilities  of  providing  the  required 
financial  statements  to  the  Lender  or  is 
otherwise  in  default  The  Lender  will  notify 
FmHA  of  the  status  of  a  Borrower's  default 
on  Form  FmHA  1980-44,  "Guaranteed  Loan 
Borrower  Default  Status."  A  meeting  will  be 
arranged  by  the  Lender  with  the  Borrower 
and  FmHA  to  resolve  the  problem.  Actions 
taken  by  the  Lender  with  written  concurrence 
of  FmHA  may  include  but  are  not  limited  to 
the  following  or  any  combination  of  the 
following: 

1.  Deferment  of  principal  payments  (subject 
to  rights  of  any  Holder(8)). 

2.  An  additional  temporary  loan  by  the 
Lender  to  bring  the  account  current. 

3.  Reamortization  of,  rescheduling  or 
writing  down  the  payments  on  the  loan 
(subject  to  rights  of  any  Holder(s)). 

4.  Transfer  and  assumption  of  Ae  loan. 

5.  Reorganization. 

6.  Liquidation. 

7  Changes  in  fixed  interest  rates  with 
FmHA's.  Lender's,  and  die  Holder'(s)  written 
approval;  provided,  such  interest  rate  is 
adjusted  proportionally  between  the 
guaranteed  and  unguaranteed  portion  of  the 
loan. 

E  The  Lender  Mrill  negotiate  in  good  faith 
in  an  attempt  to  resolve  any  problem  to 


peimll  the  Doriowi  lo  can*  default  where 
reasonable.  ThB  Lander  agrees  that  if 
liquidation  of  the  account  beoonea  imminent 
the  Lender  will  consider  the  Bonower  for  an 
interest  Rate  Bnydown  under  Exhibit  D  of 
Subpart  B  of  7  CFR  Part  lOOa  and  request  a 
determination  of  the  Borrower's  eligibilify  by 
FmHA.  The  Lender  may  not  initiate 
foreclosure  action  on  the  loan  until  80  days 
after  a  determination  has  been  made  with 
respect  to  the  eligibilify  of  the  Borrower  to 
participate  in  the  biterest  Rate  Buydown 
Program. 

C.  The  Lender  has  the  option  to  repurchase 
the  unpaid  guaranteed  portion  of  the  loan 
frt>m  the  Holder(s)  widiin  30  days  of  written 
demand  by  the  Hddeils]  when:  (a)  Tin 
Borrower  is  in  default  not  lasa  than  80  days  in 
payment  of  principal  or  interest  doe  on  the 
loan  or  (b)  tlie  Lender  has  failed  to  remit  to 
the  Holder(s)  its  pro  rata  share  of  any 
payment  made  by  the  borrower  within  30 
days  of  its  receipt  of  the  payment  The 
repurchase  by  the  Lender  will  be  for  an 
amount  equal  to  the  unpaid  guaranteed 
portion  of  the  principal  and  accrued  interest 
less  the  lender's  servicing  fee.  The  Loan  Note 
Guarantee  will  not  cover  the  note  interest  to 
the  Holder  on  the  guaranteed  loan(8)  accruing 
after  90  days  from  the  date  of  the  demand 
letter  to  the  Lender  requesting  the 
repurchase.  The  Lender  will  accept  an 
assignment  without  recourse  from  the 
Holderfs)  upon  repurchase.  The  Lender  is 
encouraged  to  repurchase  the  loan  to 
facilitate  the  accounting  for  frmds.  resolve  the 
problem,  and  to  permit  the  Borrower  to  cure 
the  default  where  reasonable.  The  Lender 
will  notify  the  Holder(s)  and  FmHA  of  ito 
decision. 

D.  If  Lender  does  not  repurchase  as 
provided  by  paragraph  C  FmHA  will 
purchase  from  Holder(s)  the  impaid  principal 
balance  of  the  guaranteed  portion  of  the 
principal  together  with  accrued  interest  to 
date  of  repurchase,  within  30  days  after 
written  demand  to  FtaiHA  from  the  Holderfs). 
The  Loan  Note  Guarantee  will  not  cover  the 
note  interest  to  the  Holder  on  the  guaranteed 
loan(s)  accruing  after  00  days  fitm  the  date 
of  original  demand  letter  of  the  Holder(s)  to   . 
the  Lender  requesting  the  repurchase.  Such 
demand  will  include  a  copy  of  the  written 
demand  made  upon  the  Lender. 

The  Holder(s)  or  its  duly  authorized  agent 
will  also  include  evidence  of  its  ri^t  to 
require  payment  from  PtaiHA.  Such  evidence 
will  consist  of  either  the  originals  of  the  Loan 
Note  Guarantee  and  note  properly  endorsed 
to  FniHA  or  the  original  of  the  Assignment 
Guarantee  Agreement  properfy  assigned  to 
FmHA  without  recourae  Including  all  rights, 
title,  and  interest  in  the  loan.  FtaiHA  will  be 
subjugated  to  all  rights  of  Holder(s).  The 
Holder(s)  will  include  in  its  demand  the 
amount  due  including  unpaid  principal, 
unpaid  interest  to  date  of  denuuid  aind 
interest  subsequently  accruing  from  date  of 
demand  to  proposed  payment  date.  FtaiHA 
will  verify  die  amount  irf  unpaid  prtadpal 
and  interest  with  the  Laodor.  Unkess 
otherwise  agreed  to  by  FtaiHA,  such  proposed 
payment  «vill  not  oidinarify  be  later  than  30 
days  from  the  date  of  the  demand  to  FmHA. 
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Hm  FkiUA  «»II  ptomptly  notify  the  Lender 
of  the  Hoiitar'4t4>  denuuLfor  peyment.  Hm 
bndeciifiUjwiUvdy  prwide.the  FtaiHA  with 
the  iitl^nMtiaif  teeeneiy  for  FoiHA's 
deteiiAUe^k»  of  the  approfiriate  aimoiuit  due 
the  Holder(t).  Akiy  ditfcrepeney  between  die 
amount  dafaneal^  the  Holder(s)  and  the 
infbnnation  mliiBitted  by  tiw  Lender  must  be 
reaotved  beforf  bayment  will  be  approved. 
FtnHA  «viU  noti^  both  patties  who  must 

;t  before  payment  by  FmHA 
Such  a  conflict  will 

of  the  30-day  payment 
raeeipt  of  the  appropriate 
PteHA  wiU-ieview  the 
Itio  the  State  Director 
reviewing  the  demand, 
will  transmit  the  request  to 
OfRoe  for  issuance  <d  the 
Upon  issuame.  the 
notify  the  State  Director 
(8)totheHoider(s). 
its  to  the  puichase  by 
to  furnish  on  request  by 
statement  certified^  an 
officer  of  the  Lender 
ii^ndpal  and  interest  then 
fnwer  on  the  loan  and  the 
Holderfs).  Lender  agrees  that 
FmHA  does  not  change. 
ly  of  the  Lender's 
HA  arising  from  said  loan 
does  such  purdiAse  waive 
_  its  against  Lender,  and 
the  li^t  to  aet-oCf  against 
imuing  to  FmHA  from  the 
,'s  obligation  to  Lender 
te  Guarantee, 
assessed  by  the  Landtt  to 
.-ytibie  only  from  payment 
lived  by  thfe  Lender  from  the 
^  FtaiHA  repurchases  from  a 
Mil  pay  tiw  Holder  oofy  the 
HokfenFteHAwiUnol 
for  servtctng  fees 
Ider  and  notopUected  from 
from  the  Borrowers.  No 
be  charged  PnllA  and  no 
IblefrwnFmHA. 
also  repurchase  the 


resolve  the 
will  be  approyi 
suspend  the 
requirement 
infbnnatidn. 
demandand 
■ferverificai 
the  State 
theFtaiHA 
appropriate. 
Finance  Offli 
andtendt 

E.  Lender 
FmHA  and 
FlnHAa 
appropitete 
of  the  unpaid 
owed  by  the 
amount  due 
any  purchase 
alter  or 
obligatii 
or  gnaraqtee, 
any  of  FbHA' 
FmHA  will 
Lender  all 
Holder  agai 
under  the 

F.  Servicing 
a  Hoider  are 
instaUments 
Borrower. 
Holder, 
amounts  due 
reimburse 
assessed  to  a 
payments 
service  fee  shi 
such  fee  ^  Qol 

G.  Lender 


I  the  I 


guaranteed  po^  ion  of  the  loan  consistent 


widi  paragrap 
Guarfinteau . 

K. 

Liquidation. 

If  the  Lendei 
guaranteed 
because  of 
actions  that 
cure  or 
of  thne.! 
Lender  with 
wiAdie 

001 

neceeswy.it 
matter  «vi)I' 

TheLeqder 
FtaiHA.atits 
liquidatioo. 

When  the 
Lender  may 
Hoideif  s)  lue 
'nleHold•lfs^ 
hi* 


10  of  the  Loan  Note 


concludes  the  liquidation  of  a 

account  is  necessaiy 
gr  more  defaults  or  third  party 
Borrower  otnnot  or  will  not 
within  a  reasonable  period 
t  will  be  iiranged  by  the 
When  PMiA  concurs 
•  oonchistDi»or  afwiy  time 
dw  liquidation  is 
II  notify  the  Lender  and  the 
as  follows: 
liquidate  the  loan  unless 
ion.  decides  to  carry  put 

ion  to  liquidate  is  made,  the 
td  pioohase  from 
iteed  portion  of  die  loan, 
be  paid  aooordlng  to  the 
-Loen  Note  Guarantee  or  die 


AssignmentGaerantee  Agreement. 


If  the  Lender  does  not  purchae*  the 
guaranteed  portion  of  the  toan.  FmHA  will  be 
notified  immetbatefy  in  writing.  fmUA  will 
then  purchase  the  guaranteed  portion  at  the 
loan  froin  die  Holderfs).  If  FmHA  holds  any 
of  the  guaranteed  portioa  FtnHA  will  be  paid 
first  its  pro  rata  share  of  the  proceeds  from 
liquidation  of  the  ooUateral. 

A.  Lender's  propoeed  method  of 
liquidation.  Within  30  days  after  the  decision 
to  liquidate,  die  Lender  wiM  advise  FmHA  in 
writing  of  its  proposed  detailed  mediad  of 
liquidation  called  a  liquidation  plan  and  will 
provide  FtaiHA  with: 

1.  Such  proof  as  FtaiHA  requires  to 
establish  the  Lender's  ownership  of  the 
guaranteed  loan  prooiasory  iiote(s)  and 
related  secarify  instruments. 

Z.  Infbnnation  lists  connrming  the 
Borrower's  assets  hichidfaig  real  and  personal 
property,  fixtures,  claims,  contracts, 
inventory  (including  perishables),  accounts 
receivable,  personal  and  corporate 
guarantees,  and  other  existing  and  contingent 
assets,  advice  as  to  whether  or  not  each  item 
is  serviitg.as  collateral  for  the  guaranteed 
loan. 

3.  A  proposed  method  of  making  the 
maximum  odlection  poesible  on  die 
indebtedness. 

4.  The  Leader  will  obtain  an  inde|)endent 
appraisal  report  oo  all  ooUateral  securing  the 
loaa  trhidi  will  reflect  the  ounnt  market 
value  and  potential  Uquidatiea  value.  The 
appcaiaaf  report  is  Cor  the  puipoae  of 
pomitting  tihe  Lender  apd  FaKA  to 
determine  the  aikpropriate  liquidation  actions. 
Any  ind^Nodent  apiiraiaer'B  fee  will.be 
shued  equaUy  by  FinHA  and  Bw  Lendeir' 

&  FmHA'e  il^^xmee  to  Leader'e  liquidaiion 
p/on.  FmliA  «rtll  infantt  the  Lander  in  wflttitg 
whether  n  ooncura  bi  dw  Lbndei^  llquidatioa 
plan  widdn  30  days  afterTeceipt  of  sudi  phn 
^  bora  die  Lender.  If  FknHA  needs  additional 
time  to  respond  to  die  liqiiidftdoa  plaa..it  will 
advise  the  Lender  of  a  ddhdte  ttane  for  auch 
reqionae.  Should  FmHA  and  the  Lender  not 
agree  on  the  Lender's  UqiiidatioA  plan, 
negotiation  will  take  pbioe  between  FntflA 
and  the  Lender  to  resolve  the  disagreement 
The  Lender  will  ordinarify  conduct  the 
liquidatioa:  however,  should  FInHA  opt  to 
conduct  the  liquidation.  FtiiHA  will  proiaed 
as  follows: 

1.  The  Lender  will  transfer  to  FmHA  all 
ri^ts  and  interests  necessary  to  allow  FteHA 
to  liquidate  the  loan,  bi  this  event  the  Lender 
will  not  be  paid  for  any  loss  until  after  the 
collateral  is  liquidated  and  die  final  loss  is 
determined  by  FinHA. 

2.  FtnHA  will  attempt  to  obtain  the 
maximum  amount  of  proceeds  from 
liqaidation. 

3.  Options  available  to  FtaHA  inchide  any 
one  or  ooaMnation  of  the  usual  conunerciai 
methods  of  liquidation. 

CAccelavtion.  The  Lender  or  FtaiHA,  if  it 
liquidates,  will  proceed  as  expeditiously  as 
possiUe  when  acceleration  of  the 
indebtedness  is  necessary  induding  giving 
any  ndtices  end  taking  any  other  required 
le^  action.  A  copy  of  the  ecceleration  nbtioe 
or  other  acceleration  document  will  be  sent 
to  FtnHA  or  die  Lender,  as  the  case  may  be. 

D.Liquidalion.  Aocounting and  Reports. 
When  tlw  Lender  conducts  the  liquidation,  it 


will  account  lor  funds  during  the  period  of 
liquidalioa  and  will  provide  FAHA  widi 
periodic  reports  on  die  progiess  of 
KquidaUon,  dispositian  of  ooUateral.  resulting 
costs  and  additiaaal  procedures  necessary 
for  succeeeful  completion  of  bquidation.  The 
Lender  wiU  transmit  to  FtnHA  any  payment 
raceived  from  the  Borrower  and/or  pro  rata 
shara  of  liquidation  or  other  proceeds,  when 
FmHA  Is  die  holder  of  a  portion  of  die 
guaranteed  loan  ueiBg  Form  FaiHA  1980-43, 
"Lender's  Guaranteed  Loan  Payment  to 
FmHA."  When  FmHA  liquidates,  die  Lender 
wiU  be  provided  with  similar  reports  on 
request 

E.  Determination  of  Lots  and  Payment  In 
aU  liquidatioa  cases,  final  settlement  wiU  be 
made  with  the  Lender  after  4he  collateral  is 
liquidated.  FteHA  wiB  have  die  right  to 
recover  losses  if  paid  under  the  guarantee 
from  any  party  liable. 

1.  Form  FmHA  44ft-30,  "Loan  Note 
Guarantee  Report  qf  Lose,"  wiU  be  used  for 
calculatioas  ol  aU  estimated  and  final  loss 
determination.  Estimated  loss  peymento  may 
be  approved  by  FinHA  after  tlw  Lender  has 
submitted  a  Uquidation  plan  approved  by 
FmHA.  Payment  wiU  be  made  in  accordance 
widi  7  CFR  Part  ina  Subpart  a 

2.  When  the  Lender  is  conducting  die 
liquidation  and  owns  any  of  the  guaranteed 
portion  (rf  the  loan,  it  may  request  a  tentetive 
loss  estimate  by  submittii^  to  FmHA  an 
estimate  of  die  loss  that  urUl  occur  in 
connection  widi  liquidation  of  the  loan. 
FmHA  will  apee  to  pay  an  estimated  loss 
outetandiag  principal  balence  owed  on  the 
guaranteed  dabt  (See  G.  below).  Such 
estimate  wiU  be  prepared  and  submitted  by 
die  LendiRroaFonB.FlnHA  440-aa  using  the 
basic  focmela^  provided  on  dte  report 
except  diet  the  appraisal  value  wiU  be  used 
in  lieu  of  the  amount  received  from  the  sale 
ofcoUateral. 

After  the  Report  qf  Loss  estimate  has  been 
approved  by  FtaiHA.  and  within  30  days 
diereafler,  FtaiHA  WiU  send  die  original 
Report  of  Loss  estimate  to  FmHA  Finance 
Office  for  issuance  of  a  Treasury  check  in 
payment  of  the  estimated  amount  due  the 
Lender. 

After  liquidatioa  has  been  completed,  a 
final  loss  report  wiU  be  submitted  on  Form 
FmHA  440-30  by  dw  Lender  to  RnHA. 

3.  After  the  Lender  has  completed 
liquidation.  FteHA  upon  receipt  of  the  final 
accountiiig  and  rqiort  loss,  may  audit  and 
%viU  determine  die  actual  loss.  If  FtaiHA  has 
any  questions  regarding  the  amounts  set  forth 
in  the  final  Report  of  Lms.  it  iviU  investigate 
the  matter.  The  Lender  wiU  make  ite  records 
available  to  and  otherwise  assist  FtaHA  in 
making  dte  investigatkm.  If  FmHA  finds  any 
discwpanctes.  it  wiUcootast  the  Lender  and 
arrange  for  the  neceaaery  corrections  to  be 
made  as  soon  as  poesible.  When  FmHA  finds 
the  final  Report  of  Loes  to  be  proper  in  all 
respects,  it  wiU  be  tentetivelv  approved  in  die 
space  provided  on  the  form  for  that  purpose. 

4.  When  the  Lender  has  conducted 
liquidation  and  after  the  final  Report  of  Loss 
has  been  tentetivefy  approved: 

a.  If  die  loes  is  yeoter  dian  die  estimated 
loss  peyraeat  FtnHA  wiU  send  the  original  of 
die  final  Report  of  Loes  >to  the  Finance  Office 
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for  itsusnce  of  ■  Tieasufjp  OMck  in  pajment 
of  the  additianal  amonnt  owed  by  Pint  lA  to 
the  Lender 

b.  If  the  loss  is  less  than  tne  estiinsted  loss, 
the  Lender  vnn  leimbursc  FhirtA  for  (fie 
overpayment  plus  in  lev  est  ■!  tlie  note  rate 
from  date  of  u»ei  payment. ' 

5.  If  PmHA  has  condnded  liquidation,  it 
wilt  provide  an  accoantmg  and  Report  of 
Loss  to  the  Lender  mtd  will  pay  the  Lender  in 
accordance  with  the  Loan  ^fote  Guarantee. 

6.  in  those  mstances  where  the  Lender  has 
made  author iaed  protective  advances,  it  may 
claim  recovery  fDr  tne  guaranteed  portion  of 
any  loss  of  monies  advanced  as  protective 
advances  aa  pipvided  above,  and  such 
payment  wtn  be  made  by  nnHA  when  the 
final  Report  of  Loss  is  appmred. 

F.  Maxtimmt  amoutit  of  fnlerest  loss     j 
payment.  Notwithstanding  any  other 
provisions  of  this  Agreement,  the  amount 
payable  by  RnHA  to  (fie  Lender  cannot 
exceed  the  limits  set  forth  in  the  Loan  Note 
Guarantee.  If  FmHA  conducts  tlie  liquidation, 
loss  occasioned  by  accraing  interest  win  be 
covered  by  the  guarantee  only  to  the  dat^ 
FmHA  accepts  the  i  espuiisiuili  ly  for 
liquidation.  Loas  utLBsiuiied  by  accruing 
interest  will  be  covered  to  the  extent  of  the 
guarantee  lo  tfie  date  of  final  setttement 
when  the  nqwdatran  is  conducted  by  the 
Ljenoer  pfovtoCQ  ir  psoceeds  expeoi  tious^^ 
with  the  Rqoidatfon  plan  approved  by  PtaiHA. 
The  balance  of  accrued  interest  payable  to 
the  Lender,  if  any,  wiH  be  calculated  on  the 
final  Report  of  Loss  foim. 

G.  ApplkatioirofniiHA  loaa  payment.  The 
estimated  loss  payment  stiati  be  applied  as  off 
the  date  of  such  payment.  Tne  total  amount 
of  the  lots  payment  remitted  by  RnHA  will 
be  applied  by  the  Lender  on  the  guaranteed 
portion  Of  (he  loan  debt.  Ho^vever,  such 
application  does  not  release  (he  Borrower 
from  liability.  Such  amounts  are  only  to 
compensate  (he  Lender  for  (fie  loss.  {See  XII 
beiow.l  In  alt  cases  a  final  Form  FtoiHA  449- 
30  prepared  and  submitted  by  the  Lender 
must  be  processed  by  Pmff A  fn  order  (o  close 
out  the  fHes. 

H.  Income  from  coUoterol.  Any  net  rental 
or  other  income  (bat  that  has  been  received 
by  the  Lender  from  the  collateral  wiH  be 
applied  on  the  guaranteed  loan  debt. 

I.  Uqakhtion  costs.  Certain  reasonable 
liquidation  costs  wilt  be  allowed  during  the 
liquidation  process.  These  liquichrtion  costs 
will  be  submitted  as  part  of  the  Rquidatian 
plan.  Such  costft  win  be  deducted  from  gross 
proceeds  from  the  disposition  of  collateral 
unless  the  costs  have  been  previously 
oetermined  by  the  Lender  (with  FmffA 
written  concurrence}  (o  be  protective 
ad^nces.  If  eircnmstances  have  changed 
after  submission  or  the  fiqmdation  plan 
require  a  revision  of  Kqnidation  costs,  (he 
Lender  will  procure  FtoiHA's  wr1(ten 
concurrence  prior  to  proceeding  with  (he 
proposed  onanges.  No  in-house  expenses  off 
the  Lender  will  be  allowed.  ln-hoi»e 
expenses  include,  but  are  no(  hiiiited  to, 
employee's  salaries,  staff  lawyers,  travel  and 
overhead. 

).  Payment.  Pinal  loss  paymente  will  be 
made  within  DO  days  after  the  review  of  the 
accounting  of  the  colfateraf. 


PrateUire  Advance*, 

^otective  affvancee  maat  constftwe  an 
indebteiHieaa  off  the  BoiTowef  to  tne  Lender 
and  be  secarcd  by  the  secotity  matniMantfSi. 
FmHA  wrtttefi  autnormaffon  is  required  on  all 
protective  advances  fin  exeess  of  (7.08(1. 
Protective  advances  incfude  advances  ina<fe 
wf  property  taxes,  amuai  assessments, 
ground  real,  kaxard  or  Ifaod  inmrance 
prenwuma  a^vctntg  the  oonaterai,  and  other 
expenses  necasaary  to  pteserve  or  protect  (he 
securi(y.  Attorney  fees  are  not  a  protective 
advance. 

XL 

Additional  Loans  or  Advances. 

The  Lender  will  not  make  additional 
expenditures  or  new  loans  without  first 
obtaining  the  written  approval  af  FaiHA  even 
though  such  expenditures  or  loans  will  not  be 
guaranteed. 

xn. 

Future  Recovery^' 

After  •  loan  liaa  been  Bquidatcd  and  a  final 
loss  has  baen  paid  by  taHA.  any  fulve 
funds  which  may  be  recovered  hy  the  Lendpr. 
will  be  pso-catad  between  FaiHA  aad  the 
LeMkr.  FaHA  wiU  he  pHd  suck  amwrt 
recomrad  in  prapevtien  te  tke  percentage  it 
guanntead  br  dia  loaa  and  the  Lander  wiU 
retain  suck  aiaunt  in  praportiaa  \m  tlie 
percentage  of  die  angnraatecd  portion  of  the 


FhiHAia  no  way  warrante  that  such* 
contract  has  been  or  will  ba  execntad.  Each 
request  fior  a  Loan  Note  Guarantee  under 
Exhibit  A  of  7  CFK  Phrt  ISOa  Subpart  B  will 
be  considered  by  AnHA  on  a  case-by-case 
basis. 


XIII. 

Transfer  and  AssuiiipliaH  Caset. 

Refer  to  7  CFR  Part  IM).  Subpart  B. 

If  a  toss  will  occur  upon  consaimnation  of  a 
complete  transfer  and  assumption  far  less 
than  the  fuH  amount  of  (fie  debt  and  the 
transfer  or  debtor  (inchiduig  persoiuf 
guarantees)  is  released  from  personal 
liability,  the  Lender,  ifit  holds  the  guaranteed 
portion,  may  file  an  estnnated  Report  of  Lose 
on  Form  FmtfA  449-301.  "Loan  Note 
Guarantee  Report  of  Loss."  to  recover  its  pro 
rata  share  of  the  actual  loss  at  that  time.  Ln 
completing  Form  FmHA  449-30,  the  amount 
of  the  debt  assumed  wiff  be  entered  on  line 
24  as  Net  Collateral  (Recovery).  Approved 
protective  advances  and  accrued  interest 
thereon  made  during  the  arrangement  of  a 
transfer  and  assumption,  if  not  assumed  by 
the  Transferee,  will  be  entered  on  Form 
FmHA  449-30,  Kne  13  and  14. 

XIV. 

Other  Requrrerrtents. 

This  acreaaieat  is  SMbiect  to  all  Ike 
previsioM  of  7  CFR  Part  19ia  Subpart  A  and 
B.  and  any  future  amendatents  of  these 
regalalians  bo4  inconsistent  with  this 
AgKemeot. 

XV. 

Executitm  af  Agfeemeatg. 

This  A^eement  is  executed  prior  to  the 
exe^ition  off  any  Loan  Note  Guarantee  under 
7  CFR  Part  nOB,  Subpart  A  and  B  and  does 
not  impose  any  ooligatiuii  upon  PhiHA  with 
respect  to  execution  of  any  such  contract. 


XVL 

Notices. 


All  reqrcala  for  Loan  Nate  Guarantee  and 
any  notices  or  action  will  he  iailiated  thnugb 
the  foitowing  FMHA  County  Oftces 


xvn. 

Terminaiioa  ofAgreememL 

Except  for  PCS  member  institutions  that 
have  acceptable  loan  losses  as  specified  in 
the  introductory  text  of  paragraph  II  of 
Exhibit  A  off  7  Cnt  Pkrt  1900,  Subpart  K  (his 
Agreement  will  terminate  as  to  the  Lender's 
subfflfsston  of  request  for  Loan  Note 
Gnaranteefs)  under  Bxhibtt  A,  7  CFR  Pett 
1980,  Subpart  B.  two  (2)  years  from  the  date 
set  forth  in  paragraph  XVIH  unless  otherwise 
earlier  revoked  by  FmHA.  This  agreement 
will  remain  in  fbree  as  to  any  Loan  Note 
Guarantee(s)  issued  pursuant  to  Exhibit  A,  7 
CFR  Part  1900,  Subpart  B  and  rantaimng 
extant  at  time  of  expiration  or  revocation 
until  those  loan  note  ^laranlees  stiH  extant 
are  concluded. 

xvm 

This  Agreement  is  dbted 

LENDER    

(Name) 


(IRS)LD.TaxNa) 

By  

Title   


ATTEST-  (SEAL) 

UNITED  STATES  OF  AMERICA 
Farmers  Home  Administration 

By   — 

Title    


Exhibit  A.  AOKkaMat  »-FARMBIt8  HOME 
ADMINISTRATION  APPROVED  LBNDCX 
PROGRAM  (ALP) 

Lender's  Agreement  for  Operating  Line  of 
Credit  Guarantee  (Contract  of  Guarantee 
Casesf 

(Lender)  of 
is  designated  as  an 
Approved  Lender  for  the  purpose  of 
processing  and  requesting  Cbntract(s)  of 
Guarantee  authorized  by  Exhibit  A  to  7  CFR 
Part  1980.  Subpart  B,  This  Agreement  does 
not  apply  to  any  lines  of  credit  involving 
subsidy  payments  to  (he  LendCT  nor  does  it 
apply  to  lines  of  credit  types  other  than  (hose 
specifically  named  in  this  Agreement  The 
Agreement  applies  to  the  following  oflices  of 
the  Lender 


The  United  States  of  Aiiiei  ita.  acting 
throu(^  Farmere  Home  Administration 
(FmHA),  agrees  to  enter  into  Contract  off 
Guarantees  witfr  (he  lender  for  Operating 
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Loan  lines  of  a«dit  and  to  participate  in  a 
percentage  ofj^ny  loss  on  any  such  operation 
loan  line  of  ciadit  advance(8)  not  to  exceed 
the  anHMint  established  in  the  particular 
contract  of  gii4rantee  as  to  percentage  of  the 
amount  of  th^  principal  and  any  accrued 
interest.  The  i^rms  of  any  Contract  of 
Guarantee  ar^;controlling.  As  a  condition  for 
obtaining  a  g^^ntee  of  the  line  of  credit 
advance(s)thJQ  Lender  enters  into  this 
Agreement. 

ThePaitiaai 


The  maxiimn  loss  covered  under  the 
Contract  ef  Qtiaranlee  will  not  exceed  the 
amouiH  estatuished  >"  th*  particular  line  of 
credit  gnaranlee  as  to  percentage  of  the 
principal  andsccrued  interest  on  any 
Operating  Loan  line  of  credit  advances  made 
within  the  line  of  credit  ceiling  and  the  terms 
and  conditibi  if  of  the  Contract  of  Guarantee. 

ri.   '  I 

Lender's  Salt  ^  Guarantee  Line  of  Credit  by 
Participation'  \ 

A.  The  Lenoir  may  obtain  participation  in 
its  line  of  credit  under  its  normal  operating 
procedures.  The  Lender  is  required  to  hold  in 
its  own  porifolio  or  retain  a  minimum  of  10 
percent  of  the  total  guaranteed.line(B)  credit 
amount.  The  Amount  required  to  be  retained 
must  be  of  th^i  unguaranteed  portion  of  the 
line  of  credit  talnd  cannot  be  participated  to 
another  Lend^.  The  Lender  may  obtain 
participation  iof  only  the  unguaranteed 
portion  of  its  line  of  credit  in  excess  of  the  10 
percent  minimum  under  its  normal  operation 
procedure.  Participation  means  a  sale  of  an 
interest  in  the  line  of  credit  in  which  the 
Leitdei'  refaiiia  the  line  of  credit  agreeihent 
(and  note,  if  due  exists),  collateral  securing 
the  line  bf  credit,  and  all  responsibility  for 
servicing  and  liquidation  of  the  line  of  credit. 
Participation  with  a  lender  by  any  entity  does 
not  make  thai  entity  a  lender. 

B.  The  Lender  may  retain  or  sell  any 
amount  of  the  unguaranteed  portion(s)  of  the 
line(s)  of  credit  as  provided  in  this  sMtion 
only  through  kiarticipation.  However,  the 
Lender  cannQti  participate  any  amount  of  the 
line(s)  of  credit  to  the  applicant  or  borrower 
or  members  9r  their  immediate  families,  their 
offlcert.  directors,  stockholders,  other 
owners.  :or  any  parent,  subsidiary  of  affiliate. 
If  the  Lender  aesires  to  sell  ail  or  part  of  the 
guaranteed  pulion  of  the  line(8)  of  credit 
thnwigh  partigpatipn  at  or  subsequent  to 
execution  pf  tie  Hne  of  credit  agreement(s). 
such  liiMjs)  ancredit  must  not  be  in  default  as 
set  forth  in  im  te^s  of  the  line  of  credit 
agreenient(a)iVBnd  note(s),  if  any  exist).  The 
Lender  wiU  »t^in  the  respootibility  for ' 
scrvieiiiffand  liquidation  of  (he  line(^  of 
credit.  Partiqiiation  with  a  lender  by  an 
entity  d«iea  not  make  the  entity  a  holder. 

in.  11 

The  Lender  agrees  funds  advanced  under 
the  line(s)  of  cfedit  will  be  used  for  the 
purposes  authbrized  in  Subpart  B  of  Title  7 
CFR  Part  inojas  set  forth  in  Form  FmHA 
1960^5,  "Conditional  Commitment  for 
Contract  of  Giiarantee  (Lane  of  Credit),"  for 
the  particulu  line  of  credit. 


IV. 

The  Lender' certifies  that  none  of  its  ' 
ofiioers  or  directors,  stockholders  (except 
Federal  LutA  Bank  and  Production  Credit 
Association  stockholden  with  normal 
stockshare  requirements  for  participating)  or 
the  owners  has,  or  will  have  a  substantial 
financial  interest  in  any  guaranteed  lihe  of 
credit  Borrower.  The  lender  certifies  that 
neither  any  guaranteed  line  of  credit 
Borrower  not  its  ofTicers  or  directors, 
stockholders  or  other  owners  has  a 
substantial  finaiKial  interest  in  the  Lender. 

V. 

The  Lender  will  certify  to  FmHA.  prior  to 
the  issuance  of  a  contract  of  guarantee  for 
each  line  of  credit  agreement,  that  there  has 
been  no  adverse  change(s)  in  the  Borrower's 
fmancial  condition,  nor  any  other  adverse 
change  in  the  Borrower's  Condition  during 
the  period  of  time  frpn  FmHA's  issuance  of 
the  conditional  Commitment  for  Contract  of 
Guarantee  to  issuance  of  the  Contract  of 
Guarantee.  The  Lender's  certification  must 
address  all  adverse  changes  and  be 
supported  by  financial  statements  of  the 
Borrower  and  its  guarantors  not  more  than  60 
days  eld  at  the  time  of  certification.  As  used 
in  this  paragraph  only,  the  term  "Borrower" 
includes  any  parent.  afTiliate,  or  subsidiary  of 
the  Borrower. 

VI. 

The  I^ender  will  submit  the  require 
guarantee  fee  with  a  Guaranteed  Loan 
ClOsingHeport  at  the  time  a  Contract  of 
Guarantee  is  issued. 

VII- 

Servicing 

A.  The  Lender^vill  service  the  entire  line  of 
credit  and  will  remain  mortgagee  and/or 
secured  party  of  record.  The  entire  line  of 
credit  will  be  secured  by  the  same  security 
with  equal  lien  priority  for  the  guaranteed 
and  unguaranteed  portions  of  a  line  of  credit. 
The  unguaranteed  portion  of  a  line  of  credit 
will  not  be  paid  first  nor  given  any  preference 
or  priority  over  the  guaranteed  portion  of  the 
line  of  credit.  The  I^der  shall  peifprm  thse 
services  which  a  reasonable  prudent  lender 
wouM  perf6rm  in  servicing  its  own  portfolio 
of  lines  of  credit  or  loans  that  are  not 
guaranteed. 

B.  It  is  the  Lender's  responsibility  to  see 
that  all  construction  is  properly  planned 
before  any  work  proceeds:  that  any  required 
permits,  licenses  or  authorizations  are  . 
obtained  from  the  appropriate  regulatory 
agencies:  that  the  Borrower  has  obtained 
contracts  throuagh  acceptable  procurement 
procedures;  that  periodic  inspections  during 
-construotion  are  made  and  that  FmHA's 
concuRvnce  on  the  overall  development 
schedule  is-obtaioed. 

C.  Lender's  servicing  responsibilities 
include,  but  are  not  limited  to: 

1.  Obtaining  compliance  with  the 
covenants  and  provisions  in  the  line  of  credit 
agreement  (and  note,  if  one  exists),  security 
instruments,  and  any  supplemental 
agreements  and  notifying  both  FmHA  and  the 
Borrower  in  %vriting  on  any  violations. 

2.  Receiving  all  payments  on  principal  and 
interest  on  the  line  of  credit  advances  as  they 


fall  due.  The  line  of  credit  may  l>e 
reamortized.  rescheduled  or  written  down 
only  with  FmHA's  written  concurrence. 

3.  Inspecting  the  collateral  as  often  as 
necessary  to  properly  service  the  line  of 
credit. 

4.  Assuring  that  adequate  insurance  is 
maintained.  This  includes  hazard  insurance 
obtained  and  maintained  with  a  loss  payable 
clause  in  favor  of  the  Lender  as  t)ie 
mortgagee  or  secured  party. 

5.  Assuring  that: 

(a)  Taxes,  assessment  or  ground  rents 
against  or  affecting  collateral  are  paid; 

(h)  The  line  of  credit  and  collateral  are 
protected  in  forecloeure.  bankivptcy, 
receivership,  insolvency,  condemnation,  or 
other  litigation; 

(c)  Insurance  loss  payments,  condemnation 
awards,  or  similar  proceeds  are  applied  on 
debts  in  accordance  with  Hen  priorities  on 
which  the  guarantee  was  based,  or  to 
rebuiMing  or  otherwise  acquiring  needed 
replacement  collateral  with  (lie  written 
approval  of  FmHA; 

(d)  Proceeds  from  the  sale  or  other 
disposition  of  collateral  are  applied  in 
accordance  with  the  lien  priorities  on  which 
the  guarantee  is  based,  except  that  proceeds 
from  the  disposition  of  collateral,  such  as 
machinery,  equipment,  furniture  or  fixtures, 
may  be  used  to  acquire  property  of  similar 
nature  which  will  serve  as  collateral  without 
written  concurrence  of  FmHA; 

(e)  The  Borrower  complies  with  all  laws 
and  ordinances  applicable  to  the  Kne  of 
credit,  the  collateral  and/or  operation  of  the 
farm. 

6.  Assuring  that  if  personal  or  corporate 
guarantees  are  part  of  the  collateral,  nnancidl 
Statements  from  such  guarantors  will  be 
obtained  which  are  not  over  60  days  old  in 
the  case  of  personal  guarantees  or  over  90 
days  old  in  the  case  of  corporate  guarantees. 
In  the  case  of  guarantees  secured  by 
collateral,  assuring  the  security  is  properly 
maintained. 

7.  Obtaining  the  line  coverage  and  lien 
priorities  specified  by  the  Lender  and  agreed 
(o  by  FmHA.  properly  recording  or  filing  lien 
or  notice  instruments  to  obtain  or  maintain 
such  lien  priorities  during  the  existence  of  the 
guarantee  by  FmHA. 

8.  Assuring  that  the  Borrower  obtains 
marketable  title  to  the  collateral. 

0.  Assuring  that  the  Borrower  (as  defined  in 
7  CFR  Part  1980.  Subpart  A.  1 1980.106(b)(3)) 
is  not  released  from  liability  for  ail  or  any 
part  of  the  line  o^credit  except  in  accordance 
with  FmHA  regulations-. 

la  Providing  th^  FmHA  Finance  Office 
-  with  loan  status  reports  annually  as  of 
December  31 -on  Form  FmHA  1960-41. 
"Guaranteed  Loan  Status  Report." 

11.  Obtaining  finai>cial  statements  from 
each  chattel  loan  secured  Borrower  at  least 
annually.  Lender  is  responsible  for  analyzing 
the  financial  statements,  taking  any  servicing 
actions  needed,  and  providing  copies  of 
statements  and  record  of  actions  to  the 
County  Supervisor. 

12.  Monitoring  the  use  of  loan  funds  to 
assure  they  will  not  be  used  for  any  purpose 
that  will  contribute  to  excessive  erosion  of 
highly  erodible  land  or  to  the  convrsion  of 
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wetlands  to  prodan 

coRUBodily. «  furter  oplitaai  ia  7  GHt. 

rmllTTlIT  "iilipwir  giiUhillff 

D.The  t  iBJit  *iilfliri>Hfci»My  fcim 
credit  nedMni  pnpiB  ai  a  State  ia 
accordance  with  the  rules  of  that  system  and 
7  CFR  Part  um  Safapart  Bk  I  ueaue. 

vin.  '  I 


3.  A  proposed  method  of  making  the 
maximuokoallcctioa  paeiiMa  on  the 
indeb 


Default  by 

A.  The  Lender  wS  aatify  nnNA  when  a 
Borrower  is  thirty  (30)  days  past  due  on  a 
paymeal  aad  is  miktif  lo  bring  its  accoiail 
current  witWa  aalp  (BBV<9>>  or  if  the 
Borrower  haa  aal  aal  ila  laipoBaiMliliaa  of 
providing  Ibe  nqaaad  iaaadal  ataluianils  to 
the  Lender  ar  iaattswiac  ia  defeolt  Tha 
Lender  will  notify  FmHA  of  the  status  of  a 
BBTTOwer's  defaali  an  Form  FmHA  1980-M. 
"Guaranteed  Laaa  lUmnwer  Default  Status." 
A  meeting  wM  haananged  by  the  Lander 
with  the  Bouuaai  aad  FsnHA  to  resolve  the 
problem.  Actiaaa  taken  by  the  lender  with 
concurrence  af  taHA  may  include  but  are 
not  limited  to  any  curative  actions  contained 
in  Subpart  B  of  Part  1980  or  liquidation. 

B.  The  Lenikr  wiU  negotiate  in  good  foith 
in  «■  alliM|i<  >B  iianiTr  irny  prnhlrm  nncl  tn 
peaait  Ifca  Bonawer  to  cure  a  default,  where 
reasonable.  Tba  Leader  agrees  that,  if 
liquidatioa  of  the  account  becomes  imminent, 
the  Leader  will  consider  the  Borrower  for  an 
Interest  Rate  Bk^down  under  Exhibit  D  of 
Subpart  B  of  7  CHt  Part  19aa  and  request  a 
determination  of  the  Borrower's  eligibility  by 
FmHA.  The  Lender  may  not  initiate 
foreclosure  action  on  the  loan  until  60  days 
after  a  determination  has  been  made  with 
respect  to  the  eligibility  of  the  Borrower  to 
participate  in  the  biterest  Rate  Buydown 
Program. 

IX. 

Liquidation 

If  the  Leader  concludes  that  liquidation  of 
a  guaranteed  line  of  credit  account  is 
necessary  because  of  one  or  more  defaults  or 
third  party  actions  that  the  Borrower  cannot 
or  will  not  cure  or  ehminate  within  a 
reasonable  period  of  time,  a  meeting  will  be 
arranged  by  the  Lender  with  FmHA.  When 
FmHA  concurs  with  the  Lender's  conclusian 
or  at  any  time  concludes  independently  that 
liquidation  is  necessary,  it  will  notify  the 
Lender  and  the  matter  will  be  handled  as 
follows: 

The  Leader  will  liquidate  the  line  of  credit 
unless  FknHA.  at  its  option,  decides  to  carry 
out  liqiuidation. 

A.  Lender's  proposed  plan  of  liquidatian. 
Within  30  days  after  the  decision  la  liquidate 
is  made,  the  Lender  will  advise  FmHA  of  its 
proposed  plan  of  liquidation  and  will  provide 
FmHA  with: 

1.  Such  proof  as  FmHA  requires  to 
establish  the  Lender's  ownership  of  the 
guaranteed  line  of  credit  agreements  and 
related  secunly  instruments. 

2.  Information  lists  concerning  the 
Borrower's  assets  including  real  and  personal 
property,  fixtures,  claims,  contracts, 
inventory  (including  perishables),  accounts 
receivable,  personal  and  corporate 
guarantees,  and  other  existing  and  contingent 
assets,  advice  as  to  whether  or  not  each  item 
is  serving  as  collateral  for  the  guaranteed  line 
of  credit. 


4.  Tke  Ltadar  will  ablaie  an  kidcpendent 
appraisai  upast.  aa  all  callatera)  sanaing  the 

liaa  af  credit  aAteli  wiM  laOact  the  caiTani 
market  vaiaa  and  puladtal  liquidatioa  «ahia. 
The  appaunl  r^ort  ia  fat  the  paipaaa  af 
pemattiag  Ika  Lender  mkI  ftiHA  Iq 
determine  Ae  an^ropriate  liquidatioB  action. 
Any  indepaadant  appraiser's  fee  wiU  be 
shared  equally  by  FmHA  and  the  Leadu'. 

B.  PtnHA  's  response  to  Lender's  hqaidatiom 
plan.  FmHA  will  inform  the  Lender  in  writing 
whether  it  concurs  in  the  Lender's  liquidation 
plaa  wiDan  atdaya  afltr  leceipt  of  aach  plan 
fronk  ttie  Lsadar.  If  FadiA  aeedfe  additional 
tine  to  respaad  t»  tlw  yqaidatioa  piaa  it  wiU 
advise  the  Leader  of  a  dafiaite  liiae  for  such 
respanse.  ShaaM  FaHA  and  the  Lcadv  not 
agree  oa  the  Leader's  tiquidatiao  ^a. 
negptiatioa  will  take  place  between  FmHA 
and  the  Leacter  to  reaotve  the  Kquidatiaa: 
however,  ahnakt  FaiHA  opt  to  conduct  the 
liqusdation.  FaiHA  wilt  proceed  as  follows: 

1.  The  Lender  will  transfer  to  FmHA  all  its 
rights  and  interests  necessary  to  allow  FmHA 
l«  liquidate  the  Hne  of  credit,  bi  this  event, 
the  Lender  will  net  be  paid  for  any  loss  untif 
after  the  ooilatcral  is  Rqoidated  and  the  final 
lass  is  determined  by  FtnHA. 

2.  FmHA  will  attempt  to  obtain  the 
maximum  amount  of  proceeds  from 
liquidation. 

3.  Options  available  taFmHA  include  any 
one  or  combination  of  the  usual  commercial 
methods  of  liquidation. 

C.  Acceleration.  The  Lender  or  FmHA,  if  it 
liquidates,  will  proceed  as  expeditiously  as 
possible  when  acceleration  of  the 
indebtedness  is  necessary  including  giving 
any  notices  and  taking  any  other  required 
legal  action.  A  copy  of  the  acceleration  notice 
or  other  aoSeleration  document  will  be  sent 
to  F>nHA  or  the  Lender,  as  the  case  may  be. 

D.  Liquidation:  Accounting  and  Reports. 
When  the  Lender  conducts  the  liquidation,  it 
win  account  for  bmds  during  the  period  of 
liquidation  and  will  provide  FmHA  with 
periodic  reports  on  the  progress  of 
liquidation,  disposition  of  collateraL  resulting 
costs,  and  additional  procedures  necessary 
for  successful  completion  of  liquidation. 
When  FmHA  liquidates,  the  Lender  will  be 
provided  with  similar  reports  on  request. 

E.  Detertomotioo  of  Lass  and  Payment  In 
all  hqtadation  cases,  final  scttlenent  will  be 
made  widk  the  Lender  afar  the  aollatcral  is 
liquidated.  FsiHA  will  hare  dw  li^  to 
recover  toasea  if  paid  under  the  guaranteed 
from  any  party  liaUe. 

1  Form  FtaNA 4M-«),  iMnNote 
Guarantee  Report  of  Less."  wiD  he  used  for 
calculations  of  alt  estinwted  and  final  loss 
determination.  Estimated  kss  payments  may 
be  approved  by  FtnHA  after  the  Lender  has 
submitted  a  liquitkition  plaR  appnnred  by 
FmHA.  Payment  will  be  made  in  accordance 
with  7  CFR  I^rt  19m.  Subpart  B. 

2.  When  the  Lender  is  conducting  the 
liquidation,  it  may  request  a  teatative  loss 
estimate  by  submitting  to  FmHA  an  estimate 
of  the  loss  that  will  occur  in  connection  with 
liquidation  of  the  Tiae  of  credit.  FmHA  will 
agree  to  pay  an  estimated  loss  settlement  to 
the  Lender  provided  the  Lender  applies  such 


amo«<  dam  to  the  aalilaiidiiig  prtadpal 
baiaaoe  awad  an  *e  gaasaataad  debt  (See  G. 
hekmj.  Stwfc  saBnMts  wU  be  pupased  and 
submiNad  kjr  the  Lender  on  Pbmi  FaHA  M9- 
30t  naing  the  baaic  fanaata  aa  proaidM  on  the 
report  encepi  ttaf  tttt  appraiaat  vahe  win  be 
used  in  lieu  of  the  amoant  nnin4  fton  the 
saiaafcotlaleral. 

Afier  (ne  Report  of  Loss  estimate  has  been 
approved  by  PtaiHA,  and  willihi  30  days 
thereafter,  FmHA  will  send  the  origfna! 
Report  of  Loss  estimate  to  FaHA  Finance 
Office  for  issuance  of  the  Treasury  check  in 
payment  of  the  estimated  amount  due  the 
Lender. 

After  bqaidation  bee  been  completed,  a 
Rnal  laaa  lapert  wiU  be  sabanltcd  on  Form 
FmHA  4I9-40  by  die  Lender  to  FtnHA. 

3.  After  the  Lender  has  completed 
liquidation,  FmHA  upon  recent  of  the  final 
aecoonting  and  report  of  loss,  may  audit  and 
win  determine  that  actual  kim.  If  FtaiHA  has 
any  questions  regarding  the  amounts  set  forth 
in  the  final  Report  of  Lms,  it  will  investigate 
the  matter.  The  Lender  wffl  make  its  records 
available  to  and  otherwise  assist  FmHA  in 
making  the  investigation.  If  RnHA  finds  any 
discrepancies,  it  udU  oomact  the  Lander  and 
airange  far  the  necessary  corrections  to  be 
made  aa  aooa  as  possible.  Whan  FmHA  fmds 
the  final  Report  of  Loss  to  be  proper  in  all 
respects,  it  will  be  tentatively  approved  in  the 
space  provided  on  the  form  for  that  pturpose 

4.  When  the  lender  has  conducted 
liquidation  and  after  the  final  Report  of  Loss 
has  been  tentativclif  appraved: 

(a)  If  the  loss  is  greater  than  the  estimated 
loss  payment,  FmHA  will  send  the  original  of 
the  final  Report  of  Loss  to  the  Finance  Office 
for  issoance  of  a  Treasury  check  in  payment 
of  the  additional  amount  owed  by  FmHA  to 
the  Lender. 

(b)  If  die  loss  is  less  than  the  estimated 
loss,  the  Lender  will  reimburse  FmHA  for  the 
overpayment  plus  interest  at  the  note  rate 
from  date  of  overpayment 

5.  If  FbHA  has  conducted  liquidation,  it 
will  provide  an  accounting  and  Report  of 
Loss  to  the  Lender  and  will  pay  the  Lender  in 
accordance  with  the  Contract  of  Guarantee. 

a.  In  those  instances  where  the  lender  has 
made  aatborixed  protective  advanoea.  it  may 
claim  recovery  for  the  guaranteed  portion  of 
any  loss  monies  advanced  as  protective 
advances  and  interest  resulting  from  soch 
protective  advances  as  provided  above,  and 
such  payaant  will  be  made  by  FtaHA  when 
the  final  Report  of  Loss  is  approved 

F  Mmrhmmi  amount  of  interest  loss 
payment  Notwithstanding  any  other 
pnmsiona  of  tbe  Agieeneni  the  amount 
payable  by  FknHA  to  the  Lender  cannot 
exceed  the  limits  set  forth  in  the  Contract  of 
Guarantee.  If  nnHA  conducts  the  liquidation, 
loss  ocesional  by  atciuing  interest  will  be 
covered  to  the  extent  of  the  guarantee  to  the 
date  of  final  settlement  when  the  liquidation 
is  conducted  by  the  Lender  providMl  it 
proceeds  expeditiously  with  the  Uquidation 
plan  approved  by  PtaiHA.  The  balance  of 
accured  interest  payable  to  the  Lender,  ft 
any,  will  be  calculated  on  the  final  Report  of 
Loss  form. 

G.  Application  of  FmHA  loss  payment.  The 
estimated  loss  payment  shall  be  applied  as  of 
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fMchMyMntl 
of  the  loM  pBymii^  icaitted  by  FiaHA  vriil 
be  applied  by  tl«q  Lander  OB  lliie  guaranteed 
portion  of  the  (VtHt  Howevei;  anch 
application  dae4  (lot  ideaae  the  Borrower 
from  liabiiity.  S«ah  anMiuats  are  only  (o 
compensate  the|l|ender  for  the  loss.  (See  XII 
below.)  fai  aR  caJBCs  a  final  Form  FVnHA  440- 
30  prepared  andl^ubniitled  by  tbe  Lender 
must  be  processed  by  FmHA  in  order  lo'doae 
out  the  fUea. 

H.  Income  fixM  coliatend.  Any  net  rental 
or  other  incomeiihat  has  been  received  by  the 
Lender  from  the  collateral  will  be  applied  on 
the  guaranteed  debt. 

I.  LiquidatioM  \k>et8.  Certain  reasonable 
liquidation  ooat4  UiU  be  allowed  dnriog  the 
liquidation  prooMa.  These  liquidation  costs 
will  be  sobmittcn  aa  a  part  of  the  Uquidation 
plan.  Such  casta  f*iU  be  deducted  from  grass 
proceeds  from  thfe  disposition  of  collateral 
unless  tbe  costsikave  been  previously 
determioed  by  tjie  Lender  (with  FmHA 
written  concuire^ce)  to  be  protective 
advances.  If  cir^i^auUnnEes  have  changed 
after  submission  jof  the  liquidation  plan 
require  a  revisit^  fA  liquidation  costs,  the 
Lender  will  protfUre  FmHA's  written 
concurrence  prior  to  proceeding  with  the 
proposed  changM-  No  in-boosa  expenses  of 
the  Lender  will  be  allowed.  In-Juiuse 
expenses  includR  but  are  not  limited  to. 
employees'  salaries,  staff  lawyers,  travel  and 
overhead. 

).  Payment  LiUs  settlements  will  be  paid 


lifiO  days  after  the  review  of 
ii  the  collateral 


by  FmHA  withi 
the  accounting 

X. 

Protective  Advances.  Protective  advances 
must  constitute  an  indebtedness  of  tbe 
Borrower  to  the  Lender  and  be  secured  by  the 
security  instrunMBtIs].  FmHA  written 
authorization  isjitequired  on  ad  protective 
advances  in  excjess  of  $3,000.  Protective 
advances  includs  advances  made  for 
property  taxes,  annual  assessments,  ground 
rent,  hazard  or  flood  insurance  premiums 
affecting  the  collateral,  and  other  expenses 
necessary  to  preserve  or  protect  the  security. 
Attorney  fees  a^  not  a  protective  advance. 

XI. 

Additional  Lat^  or  Advances.  Tbe  Lender 
will  not  make  aWitional  expenditures  or  new 
lines  of  credit  o|  loans  to  any  borrower  which 
has  financial  assistance  guaranteed  by 
FmHA  wiliiuut  ivst  obtaining  tne  written 
approval  of  FMHK  even  ttia«^  such 
expenditares  orittnes  ni  credit  or  loaas  wiH 
not  be  guarante  !■. 

xn. 

Arfuie  ileoovttT- After  ■  kae  of  credit  has 
been  liqioidated  ^nd  a  final  laas  has  been 
paidbyFWM.  ^ly  <■>■>«  fi»dB  wbicfa  may 
be  reooecred  b|  n  Lender,  will  be  prarated 
between  FtaHA  ^d  the  Lender.  iWIA  will 
be  paid  aach  an  iant  vBBOvcnd  in  pteportion 
to  the  percental  ^  ft  faannlewl  for  the  line  of 
credit  and  the  L  iinler  will  retain  sadi  amonnt 
in  proportion  tnlt^  percentage  of  the 
uaiguaraateed  p<  Man  of  the  line  of  credit 

xm. 

Tranter  andnssumpUoa  Coses.  Refer  to 

Subpa  -t  B  of  Title  7  of  CFT  Part  1980.  If  a  loss 


complete  transfar  and  asaamptian  for  leaa 
than  the  full  anioiint  of  the  lianiifiiiii  iliililiii 
(including  personal  guarantees]  is  rakaaed 
from  personal  liabilily,  the  Lender,  if  it  holds 
the  guarnntead  portton.  auy  file  an  estiaated 
Report  of  Lass  on  Foms  FtuHA  440-301 ' 
Note  Guarantee  Report  of  Loaa,"  to  i 
its  pro  rata  share  of  the  actual  loss  at  that 
time,  in  oonpletii«  Form  FmHA  4l»-aa  the 
SHMMUit  of  the  debt  aasuHied  will  be  onteted 
on  line  24  as  Net  CoUateral  (Rqcowery). 
Approved  protective  advances  and  accraed 
interpst  thereon  made  dwing  die  anangeasent 
nf  ■  trsnsfrr  and  assiunptinn  if  not  nnsiimrri 
by  the  transferee,  will  be  entered  on  Form 
FmHA  44»-«i.  line  13  and  14. 

XIV. 

Other  Requiiemeals.  This  Agreement  is 
subject  to  all  the  provisions  of  7  CFK  Fart 
1980,  Subparto  A  and  a  and  any  firtun 
amendraenls  of  these  ragidations  not 
inconsistent  with  this  Agreeeient. 

XV. 

Execution  of  Agi^eemeats.  This  Agreement 
is  executed  prior  to  the  execution  of  any 
Contract  of  Cuarantee(s)  under  7  CFR  Part 
.1980.  Subparts  A  and  B  and  does  not  imifo%K 
any  obligation  upon  FmHA  with  respect  to 
execution  of  any  snch  contract  FmHA  in  no 
way  warrants  that  such  a  contract  has  been 
or  wiB  be  executed.  Each  re<|Mest  for  a 
Contract  Guarantee  under  Exhibit  A  of  7  CFR 
Part  198a  Subpart  B  will  be  considered  by 
FmHA  on  a  cue-by-case  basis. 

XVI. 

Notice.  AU  requests  for  Contract  of 
Guarantee{a)  and  any  notices  or  actions  will 
be  initiated  through  the  following  FmHA 
County  Offices 


xvn. 

Termtitatten  ofAgreemeaL  Except  lor  FCS 
member  institutiaBS  that  have  acceptable 
loan  losses  as  specified  in  the  iiMroductary 
text  of  paragraph  ii  of  ExUbtl  A.  7  CFR  l^art 
1900.  Subpart  B.  dtia  Agreement  will 
terminate  as  to  (he  Lm^er's  subniaoion  of 
requests  CarGoatracts  at  Gaaraateets)  under 
Exhibit  A.  7  C7R  Part  MIO.  Snbpart  B  two  (2) 
years  from  the  date  set  iotth  hi  paragraph 
XVIII  unless  eariier  revehcd  by  FmHA.  This 
Agreement  will  remain  in  force  as  to  any 
Contract  of  Guafantee(s)  issued  pnisuaiit  to 
ExhibH  A.  7  CFR  Fsrt  198B.  Subpart  B  and 
remaining  extant  at  time  of  expiration  or 
revocation  until  those  Contmcto  of 
Guarantees  siill  extsnt  am  conchided. 

xvm. 

This  Agreement  is  dated 

Lender  

(Name) 

UNITCD  STATES  OF  AMERICA 
Farmers  Home  Administration 

(IRSI.aTaxNo) 

By   


Title 
By  - 

Title 


Attest: 


(Seal) 


Exhibit  B  to  Subpart  B-Debt  Adiustapeal 
Program    Fsimais  Home  Administration 
(FmHA)  Guarantees  of  Losns  urith 
Accompanying  Debt  Adjustment  by  Lender 
|Removed|  -  . 

14.  Exhibit  B  to  Subpart  B  is  resroved. 

15.  Bxlnbit  D-to  SuiqMrt  B  and  Attachments 
1  and  2  are  revised  in  their  entirety  and  read 
as  follows: 

Exhibit  O—intssast  Rate  Buydow*  ftopam 

/.  General 

This  exhibit  contains  the  policies  and 
procedures  pertaining  to  an  Interest  Buydown 
Program  for  guaranteed  Operating  (OL)  loans 
and  lines  of  credit  described  in  i  198ai75  of 
this  subpart  guaranteed  Farm  Ownership 
(FO)  loans  described  in  f  ISW.iao  of  this 
subpart  and  guaranteed  Sod  and  Water  (SW) 
loans  described  in  i  198a.ias  of  this  subpart. 
Subparts  A  and  B  of  Part  1S0O  are  applicable 
to  this  exhibit  except  as  modified  by  Exhibit 
A  of  Ibis  sobpartand  this  exhibit.  Authority 
to  enter  into  the  Interest  Rate  Buydoum 
agreements  provided  for  in  this  Exhibit  D 
expires  September  SO.  1993.  Lenders  that 
have  guaranteed  loans/Knes  of  credit  which 
are  not  already  tnvohred  in  this  program  must 
agree  that  if  liquidation  of  the  loans/lines  of 
credit  become  imminent,  lenders  vrill 
consider  the  borrower  ftn-  an  Interest  Rate 
Buydown  under  this  exhibit  and  request  a 
determination  for  the  borrower's  eligibility  by 
FmHA.  The  lender  may  not  intitiate 
foreclosure  action  on  the  loan/t'uie  of  credit 
until  60  days  after  a  determination  has  been 
made  with  respect  to  tbe  eligibility  of  the 
borrower  to  participate  in  this  program. 

//.  Introduction 

The  authorities  contained  in  this  exhibit 
provide  lenders  with  a  tool  to  enable  them  to 
continue  to  provide  credit  to  operations  of 
not  larger  than  family  farms  who  are 
temporarily  unable  to  project  a  positive  cash 
flow  on  all  income  and  expenses  including 
debt  service  without  a  reduction  in  the 
interest  rate. 

Lenders  that  participate  in  this  program 
enter  into  an  agreement  with  FmHA  to 
reduce  the  interest  rate  paid  on  a  loan/line  of 
credit.  In  return.  FmHA  will  make  armual 
interest  rate  bti^down  payaaents  to  the  lender 
in  an  amomit  not  more  than  SO  percent  of  the 
cost  of  reducing  the  interest  rate  on  the  loan. 
Payments  made  to  a  lender  under  this  exhibit 
will  in  no  case  exceed  2  percentage  points. 

///.  Definitions 

A.  Cashflow — a  proiection  listing  on  a  24- 
moath  basis,  of  «U  anticipated  cash  iaflows 
(including  aU  farm  and  non-farm  income)  and 
all  expenses  to  be  incurred  by  the  borrower 
during  such  period  (including  all  farm  and 
non-farm  debt  aerrice  end  odwr  expenses). 
Production  records  and  prices  used  in  the 
preparation  of  a  cashflow  will  tie  calculated 
in  accordance  with  {  lfleail3(d)(8)  of  this 
subpart. 
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B.  Interest  Rate  Buydown  Agreement — 
(Form  FmHA  1980-58.)  The  signed  agreement 
between  FmHA,  the  lender,  and  the 
borrower,  setting  forth  the  terms  and 
conditions  of  the  interest  rate  buydown. 

C.  Positive  Cash  Flow — A  cash  flow 
projection,  as  defined  in  S  1980.106(b)(17)  of 
this  s&bpart. 

IV  Program  Administration 

County  Supervisors  are  authorized  to 
approve  interest  rate  buydown.agreements 
providing  the  following  requirements  are  met 
by  the  lender 

A.  The  measures  for  assessing  borrower's 
financial  viability  will  include  considerations 
based  on  debt  to  asset  ratio  and  returns  on 
assets  and,  where  applicable,  returns  on 
equity. 

E  For  those  borrowers  currently  indebted 
for  an  FmHA  guaranteed  loan(8)  or  line(s)  of 
credit  where  the  guaranteed  loan/OL  line  of 
credit  is  to  be  considered  for  an  interest  rate 
buydown  under  this  exhibit,  the  lender  must 
demonstrate  that  positive  cash  flow 
projection  on  all  income  and  expenseti 
including  debt  service,  is  not  possible  by 
rescheduling  or  reamortizing  the  account  in 
equally  amortized  installments  as  described 
in  S  1980.124  of  this  subpart.  If  a  positive  cash 
flow  can  be  achieved  using  rescheduling  or 
reamortizing  authorities,  subject  to  the 
requirements  outlined  in  §  1980.124,  the 
borrower's  account  will  be  rescheduled  or 
reamortized.  If  a  positive  cash  flow 
projection  is  then  possible,  the  borrower  is 
not  eligible  for  an  interest  rate  buydown. 

1.  For  borrowers  currently  indebted  for  an 
FmHA  guaranteed  loan/line  of  credit  who 
wish  consideration  under  this  exhibit,  the 
lender  will  submit  Attachment  2  of  this 
exhibit  with  all  requests  for  all  interest  rate 
buydowns. 

2.  In  addition,  the  following  information 
will  be  submitted  by  the  {ender 

(a)  Verification  of  off-farm  employment,  if 
any 

(b)  Form  FmHA  440-32,  "Request  for 
Statement  of  Debts  and  Ckillateral."  or  similar 
documentation  provided  by  approved 
lenders. 

(c)  Documentation  of  the  borrowers  and 
lenders  compliance  with  the  requirements  of 
Exhibit  M  to  SubpaH  G  of  Part  1940  of  this 
chapter,  if  the  affected  loan  is  not  already 
subjected  to  this  provision. 

C.  Applications  from  individuals  who  are 
not  presently  indebted  for  an  FmHA    . 
guaranted  loan/line  of  credit  shall  b*  y.'---^r    ' 
processed  in  accordance  with  i  19B0t1}9of 
this  subpart  and  this  exhibit.  Ill  addition,  the 
lender  must  demonstrate  that  a  positive  cash 
flow  projection  is  not  possible  without 
reducing  the  interest  rate  of  the  borrower's 
loan(s)/line(s)  of  credit. 

D.  If  a  positive  cash  fiow  cannot  be 
achieved,  the  lender  may  ask  other  creditors 
tb  voluntarily  adjtist  their  debts  as  outlined  in 
Subpart  A  of  Part  1903  of  this  chapter.  If  other 
creditors  adjust  their  debts  and  the  proposed 
interest  rate  buydown  results  in  a  pesi4ive 
cash  flow,  interest  rate  buydown  may  be 
approved. 

E.  If  a  positive  cash  flow  cannot  be 
achieved  ritia  wiih  other  creditors 


voluntarily  adjusting  their  debts  and  the 
interest  rate  buydown,  the  interest  rate 
buydown  will  not  be  approved. 

F.  In  order  for  a  borrower's  loans/lines  of 
credit  to  be  eligible  for  an  interest  rate 
buydowm,  a  typical  plan  of  operation  must 
show  that  a  positive  cash  flow  can  be 
expected  during  the  initial  24-month 
buydown  period.  For  those  loans/lines  of 
credit  agreements  with  terms  less  than  24 
months,  the  operation  must  show  a  positive 
cash  flow  for  the  term  of  the  loan/line  of 
credit  agreement.  All  loan/line  of  credit  with 
terms  exceeding  the  buydown  period  must 
demonstrate  that  the  borrower  will  be  able  to 
project  a  positive  cash  flow  on  all  income 
and  expenses,  including  debt  service,  after 
the  buydown  agreement  expires.  Further,  if 
the  lender  proposes  a  term  for  the  interest 
rate  buydown  which  exceeds  24  months,  the 
lender  will  provide  FmHA  with  future 
financial  statements  documenting  the 
necessity  for  the  increased  term.  In  no  case 
will  the  Federal  buydown  period  exceed 
three  years. 

G.  Any  holderfs)  must  agree  to  the  interest 
rate  reduction  in  writing.  If  the  holder  does 
not  consent  to  the  interest  rate  reduction 
proposed  by  the  tender,  the  lender  must 
repurchase  the  unpaid  portion  of  the  loan 
from  any  holderfs)  before  the  interest  rate 
buydown  can  be  granted.  When  FmHA 
purchases  a  portion  of  a  guaranted  loan, 
buydown  payments  on  that  portion  shall 
cease. 

H.  The  Interest  Rate  Buydown  Agreement 
will  be  attached  to  the  promissory  note(s)  or 
lirie  of  credit  agreement.  The  promissory 
note(s)  or  lines  of  credit  agreement,  cannot 
exceed  the  interest  rate  the  lender  charges  its 
average  farm  customer,  prior  to  any 
writedown  by  the  lender,  as  outlined  in 
9  198ai75(e),  1980.180(eH2]  or  19e0.185(e)(l) 
of  this  subpart.  The  lender  may  only  charge  a 
fixed  rate  of  interest  during  the  term  of  the 
buydown  agreement.  The  lender  ii 
responsible  for  the  legal  documentation  of 
interest  rate  changes  by  an  "allonge" 
attached  to  the  promissory- notefs)  or  line  of 
credit  agreement  or  other  legally  effective 
amendment  of  the  interest  ratr.  however,  no 
new  notes  or  line  of  credit  agreements  may 
be  issued.  If  the  lender  elects  to  use  a 
variable  rate  note  or  line  of  credit  agreement, 
the  fixed  rate  of  interest  charged  during  the 
buydown  period  will  be  calculated  not  to 
exceed  the  average  variable  rate  charged  the 
lenders  average  ^ann  customer  (as  defined  in 
|}lflaai7S(e%  i980.180(eK2).  or 
ig80.185(eM1))  over  the  past  90  day*.  The 
promitaorjr  note(a)>  line  of  credit  agreements 
and  any  aMachnieats  to  these  agreements, 
must  acfaedule  repayment  in  accordance  with 
the  temia  for  the  applicable  loan  type  set 
fonh  in  H  ttflftlTS  (f)  and  (g),  1980.180  (e) 
and  (I),  or  1980.180  (e)  and  (f)  of  this  subpart. 

I.  FmHA  will  pay  the  lender  any  interest 
rate  buydown  equal  to  one-half  of  the 
lender's  writedown  of  interest  percentage 
points,  except  that  such  payments  %vill  in  no 
case  exceed  the  cost  of  reducing  such  intereat . 
by  more  than  two  percentage  ppinta.The  >^ 
lender  will  adjust  its  interest  rale  in 
increments  of  .25%,  round  the  reduced  eate  of 
interest  to  the  nearest  .25%  necessary  !».■: 


adiiev*  a  positive  caish  flow  oii  any 
mdividual  bononwer's  acGoimta.  Once  this 
elfgibnity  is  eatabtished.  the  lender  may 
reduce  the  iMareat  ral«  paid  on  a  loan/line  of 
credit  to  a  point  equal  or  exceeding  thirt 
necetaary  to  achieve  a  positive  cai^  flow. 

V  Approval  of  Interest  Rate  Buydown 

If  the  approval  official  determines  the 
buydown  will  be  approved  in  accordance 
with  paragraph  IV  of  this  exhibit,  in  addition 
to  the  determinations  required  in  S  1980.115 
Administrative  A  and  B.  the  approval  official 
will: 

A.  Prepare  Form  FmHA  1040-1,  "Request 
for  Oblige  tion  of  Funds."  This  form  will  be 
used  to  obligate  the  buydown  portion  for 
those  loans  presently  guaranteed  where  the 
interest  rate  is  subsequently  bought  down, 
and  to  obligate  the  loan  and  interest  rate 
buydown  for  initial  loans. 

B.  The  approval  official  will  execute  Forms 
FmHA  1940-1  and  distribute' copies  in 
accordance  with  the  FMI.  The  Finances 
Office  will  enter  the  obligation  of  funds  on 
their  records  for  the  interest  rate  buydown 
and/or  loan  and  notify  the'  approval  official 
by  forwarding  the  original  and  one  copy  of 
Form  FmHA  440-57,  "Acknowledgement  of 
Obligated  Funds/Check  Request." 

C.  A  loan  or  line  of  credit  for  which  the 
interest  rate  was  previously  reduced  under 
this  exhibit,  may  receive  a  subsequent 
buydown  provided  the  total  buydown  tenn(s) 
over  the  life  of  the  lOan  does  not  exceed  3 
years  and  the  buydown  is  approved  on  or 
before  September  30, 19S3. 

V7.  Interest  Rate  Buydown  Closing 

A.  The  lender  will  prepare  and  deliver  a 
Form  FmHA  1900-19,  "Guaranteed  Loan 
Closing  Report,"  for  eadi  initial  and  existing 
guaranteed  loan/line  of  credit  in  which  the 
interest  rate  la  bought  down  under  this 
exhibit. 

B.  See  1 19aa61(b)(l)  of  Subpart  A. 

f  1080.118(c)  and  Administrative  B  of  Subpart 
B. 

1.  If  FmHA  finds  that  all  requirements  have 
been  met,  the  lender,' FmHA  aiod  the 
borrower  «vill  execute  Form  FmHA  1980-58. 
In  NO  CASE  will  Form  FmHA  1980-58  be 
executed  prior  to  the  detemination  of 
availability  of  funds  for  the  loan/line  of 
credit  and  buydown  as  evidenced  on  Form 
FlmHA440-57 

2.  An  original  Form  FmHA  1980-58  will  be 
prepared  for  each  note  or  line  of  credit 
a^eement  executed^  All  originals  of  Form 
FmHA  188(K58  will  be  provided  to  the  lender 
aadvMachad-to  thenote(s^with  the  original 
Loan  |i)pte  Guarantee  or  Contract  of . 
Cuanntee.  bi  the  evaot  the  lender  ascignt  the 
guaranteed  pOrtipn  of  tKe  loan  to  holder(s).  or 
the  hdMerfs)  agr^s)  to  any  reduction  in 
interest  rate,  a  copy  of  PormTmHA  1980-58 
will  be  attadied  to  the  original  Pom  FmHA 
440-36  "AssigrtrafeAt'Cfaaraitfee  agreement" 
along  with  ■  copy  of  the  borrawCr's  note(>} 
with  "allonge"  and  Loan  Note  Guarantee. 
Form  FmHA  440-30  will  be  revised  to  reflect 
the  note  amounts.  Atthe  topptlhefaoeof  the 
document  type:  "This  Assigninent  Cuarantae  , 
Agreement  Js  subject  to  an  altachmentfs)  tp. 
the  inomissoiy  note  dated  ^  and  Foiin 


FmHA  ig«)-58.j  tlateresl  Bate  fiuydown 


AgreeBent"  w! 
interest  nta 
affective  in! 
revision  will 
lender,  holder, 
Interest  Bete 
kept  in  the 
appropriate 
of  Guarantee, 
retained  by 
issued  Interest 
will  be  kept  in 
3.  Repurchai 
guaranteed 
buydown 
See  Item  num1 


I  temporarily  reduces  the 
t  praauasoty  note  Id  an 
I  rate  of %.'"TbiM 


thei! 


and  dated  by  the 
id  FtaiHA.  CopyOes)  of  the 
)wn  Agraonent  win  be 
Office,  attached  to  the 
Note  Guarantee  or  Contract 

nal  copies  may  be 
ite  Office.  Copies  of  all 
ite  Buydown  Agreements 
flSe. 
jof  loans  presently 

eH^Me  for  interest  rate 
Goaraatee  cases  aaly). 
10  of  Form  FmHA  MB-M 
and  Item  numb^6  of  Form  FmHA  ueO-58. 
When  FknHA  pfitdiases  a  portion  of  die 
guaranteed  loa|i|buydown  payments  on  that 
portion  shall  ccksa.  The  interest  rate 
reduction  shall  liCBiain  in  efiiefcL 


1 1 


va.  Intent  Hti^  Baytknn  Chiwa  aad 
PaymentM 

Claims  and  payments  will  be  processed  in 
accordance  wi  ft  paregraph  3  of  Form  FknHA 
1980-58.  Such  d^ims  and  payments  will  be 
processed  in  aodordance  wiA  paragraph  2  of 
Fonn  FmHA  nn)-fi& 

VUL  Turn  t^EkLdowm  Agnemutt 

The  terai  of  ^  bnjpdown  i  _ 
into  under  this  jKihfliH  sh^  net  exceed  3 
years  or  the  owMtoBding  term  of  fte  loan 
involving  the  invnst  rale  buydown. 

whichever  is  1 


IX.  Cancel 


ioflatenst  Rate  Bujrdown 


is  incontestable 
■isnpreeentatiaB,  of 
has  actual  knowledge  at  Hw 
Rate  Buydown  Agrsimsat  is 
tbs  leader  paitid|Miles 


FormPtaHA 
except  for  frat 
which  the 
time  the  Intere4' 
executed,  or  1st 
in  or  condonesJ 

X.  Excessive  laOfrett  Rate  Buydown 

Upon  writteA  botioe  to  (he  lander,  bonowei 
and  any  holdeijl^),  the  Gcwsiiui—t  may 
amend  or  caaM  the  bterest  Role  Buydown 
Agreement  and  toUed  fron  the  hader  any 
amouat  of  radiniao  iKBted  which  rssallad 
from  incomplenj  or  inacearale  iniotBaliao  (of 
which  the  lendef  was  ewar^  oaenar  ia 
rnmpiitstinn,  or  Isny  other  reesoaadiich 
resulted  ia  peyjifent  that  the  lender  was  not 
entitM  to  reoe^te. 

XI.  Transfer  anA  Assumption  of  Loans 
Involving  Interest  Rate  Baydown 

Transfecs  will  be  processed  ia  eooardanoe 
with  i  18801231 4f  tUs  subpart.  Ihe  loon/liae 
IwithAalaterest 
I  oaly  ia  rsses 
iwasbaUaCDrthedsbt 
^dowB  was  granted  Under 
iwiUthebiqfdowabe 
I  baydowB  to  aaeeesaiy  for 
I  a  positivs  cash  flew. 
>  applicatiaa  for  an 
Ato  exhibit 


ofcreditwiOl 
RateBHydowaj 
where  the  I 
atlhetiBM 
no  other  ( 
traaaisned.: 
the  transfiBne  I 
the  lender  I 
initial  I 

XIL  Review  bftoMA  Bmphyeet 

The  lander  wlill  Mifaanit  Form  FtaHA  1980- 
24.  "Request  lat^reet  Rate  Buydown/Sabsidy 
Payneat  to  GBaranteed  Loan  Lender." 
annually  along  gyith  detafled  calculations  and 


a  statemeat  ef  activity  on  the  bonower's 
account  to  suppert  dia  daim.  The  County 
Supervisor  wiD  spprove.  if  oonect.  and 
forward  to  Qie  Bmanoe  Office  tar  p^ysat 
FmHA  may  review  audit  rqKMts  iw  the 
lender's  superviahig  agency  wiian  baydown 
claims  an  involved. 

ExMMlP,Allsihwiiill 

UNITED  8TATB8  DBP ARTMBNT  OF 
AGRICULTURE 


I  iwceaoB) 


Dear. 


The  Faimen  Home  Administration  (FkiHA) 
has  authority  under  the  Food  and  Security 
Act  of  1985  (Peb.  L  0»-194  to  temporarily 
make  payments  to  lenden  to  reduce 
boRower  interest  rales  on  e  gnarantood  loan 
to  eligible  applicants  and  bonowus.  The 
Interest  Rate  Buydown  Proaram  provide* 
lenderi  with  a  tool  to  enabw  Ihrai  to 
continue  to  provide  credBt  to  hmOy  Una 
operatora  who  are  temporerily  unable  to 
project  a  positive  cash  flow  on  all  income 
and  expenses,  Indiidtng  debt  service,  without 
a  reduction  in  the  interest  rate. 

Lenden  that  participate  in  thto  program 
enter  into  a  agreement  with  FtnHA  to 
reduce  the  interest  rete  paid  on  a  loan.  In 
return.  FtaiHA  will  make  ennual  payments  to 
the  lender  In  an  amount  of  not  more  than  50 
percent  of  the  ooet  of  reducing  the  interest 
rate  on  the  loan.  Payments  made  to  a  lender 
under  this  authority  may  not  exceed  two 
percentage  points. 

Boirowen  with  existing  guaranteed  Farm 
Operating  (OLj.  Perm  Ownnship  (PO),  and 
Soil  and  Water  (SW)  guaranteed  kians,  may 
have  die  inteiest  rate  on  their  loons  bought 
down  by  FtaiHA. 

If  yoe  wuttld  ince  additional  huormation 
regarding  me  niterest  Rete  l^duwu  Program 
for  guaranteed  loans  and  how  to  apply,  you 
should  contact  this  office. 

I  will  be  ffioA  to  discuss  dus  program  in 
detail  witt  you. 

Sincerely, 
COUNTY  SUPER  VISOR 


riiliHilin  filial hmadf 

TO:  County  Supervisor,  FteHA 

SUBfBCr  Reqaest  for  bterest  Rate 


JRROWER'S  NAME: 

In  cpnaectiaa  with  the  eubfeet  eppHcatton 
for  on  iatoreet  rale  buydewa.  thto  lending 
institution  certifies: 

(1)  The  loen  balance  of  $ is  the 

amount  reqaeeted  far  aa  iatereet  rate 
buydowa.  If  a  liae  of  endil.  the  Ifaw  ef  credit 
balance  to  t—^.^—.  and  th«4ine  of  credit 
ceiling  awmat  oft todwi 


requested  far  aa  interest  ntebvydowa. 

(2)(a)  The  interest  rate  ch^tged  the  leader's 
avenga  faiai  casteaMi<  dateBaiaad  ia 
accosdaaoa  wiA  if  1flaOL]7S(e),  1880.190(e)(2) 

or  19881186^X1)  afthto  sufapoit.  to ft. 

(Specify  fixed  or  voriabla.  If  variable  rates 
am  usod.  Aa  avarogs  faiai  castomsr's 
variahk  rale  far  tiie  past  90  days  riksll  be 
insertod.) 

(b)  The  leader's  interest  rate  to  the  sul^sct 

borrower  prior  to  writedown  to %  ^nay 

not  exceed  (2)(a)}. 


(c)  Tim  Imder^  writedown  to . 

(d)  Tlw  iatereet  rale  te  be « 
writedown  to  the  bom 

(3)  TW  eaoouat  of  ialsssst  witten  dowa  to 
pnmanenllly  ceaoelled  ee  it  beeaoMe  due  and 
no  attaaqit  will  be  OMde  lo  oeUeot  that 
portion  ol  the  debt 

(4)  TVe  lender's  intent  rate  redactioa  to  the 
rwiBneuhtnai 


I  for  the  tans  ef  the  boydmea  aad 
that  a  po«Hiv«  cash  flew  oa  ell  taonae  awl 
expoMes.  incfaidiM  dbbt  service.  wiB  be 


the 


cases  where  the  Im  cf  the  I 
term  of  the  buydowi^  thai 
project  a  posiliva  eadk  flow  en  sii  i 
nnd  sipisMse.  Im  Inrliiig  thilil  i 
the  baydowB  period  \ 

(SiTheboRowe 
heva  faeea  pnpered  ia  aoBordoaea  with  Rsrt 
190a  Subpart  B.  1 19a0Lll3(dX^  aad  are 
attached  to  this  docoawnt 

WARNMG:  Secttaa  lan  of  TMe  18.  United 
States  Code  provides:  'nMrnever.  in  eay 
matter  within  the  jaitodiction  of  any 
departaeat  cr  ^BBcy  ef  the  Uailsd  Stalea 
knowingly  and  wrillAdly  felsifiee,  oonceato  or 
coven  up.  .  .  a  material  fact  or  makes  s«y 
false,  fictitious  or  fraudulent  statements  or 
representaHoas.  or  mahes  or  uses  eay  false 
urrittag  or  dooumeat  knowing  the  ssaw  to 
oootain  any  false,  ficlitioas  or  freedident 
statement  or  entry,  shall  be  lined  aol  more 
that  tUMnO  or  inprisoaed  not  more  then  5 
years,  or  both." 

(NemeofLendeii 

Lender's  IRS  ID 

^ 

Dete— — 

Tide 


16.  Exhibit  E  to  Stibpart  B  is  added,  to 
read  as  fbHowK 

ExhiUtl 


Demonstration  Project  for  Purchase  of 
Certain  Farm  Credit  System  Acquired  Farm 
Land 

I.  General 

This  exhibit  contains  the  policies  and 
procedures  pertaining  to  an  Interest  Rate 
Buydown  I¥ogram  for  guaranteed  Fann 
Ownership  (FO)  loens  described  in  i  198ai80 
of  thto  subpart  Subparto  A  and  B  of  Put  1980 
are  applicable  to  this  exhibit  except  as 
modified  by  Exhibit  A  of  this  subpiart  and  this 
exhibit  Authority  to  enter  into  the  Interest 
Rate  Buydown  Demonstration  Project  expires 
January  6, 1991. 

//.  Introduction 

Thto  exhibit  contains  a  Bwans  by  which  the 
Farm  Credit  System  (FCSi)  cen  sell  oertein 
acquired  lends  to  eligibto  FO  applicants,  as. 
provided  by  section  3Sl(h)  at  the 
Coneolideted  Form  and  Rural  DevelopoMnt 
Act  Only  those  properties  owned  by  KS 
member  institutions  osrtified  to  issue 
preferred  stock  undsr  secUon  849  of  the  Form 
Credit  Act  of  1971  taey  be  purchased  under 
this  ExhibiL  The  Fsfm  Credit  Adounistralion 
(FCA)  will  provide  the  Fatman  Home 
Administration  (FbHA)  widi  a  list  of  these 
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certified  FCS  member  institutions,  aa  further 
explained  in  Memorandum  of  Understanding 
between  FteHA  and  FCA  found  in  FmHA 
Instruction  2000-00  (available  in  any  FmHA 
office).  FmHA  may  issue  certificates  of 
eligibility  to  eligible  applicants  to  reduce  the 
interest  rate  paid  by  such  applicants  on 
FmHA  guaranteed  loans  obtained  from 
eligible  Fanner  Program  Lenders  to  purchase 
properties  owned  by  the  Farm  Credit  System. 
The  sale  of  land  by  the  Farm  Credit  System 
under  this  program  is  limited  to  an  aggregate 
land  value  not  to  exceed  $250,000,000  jfit  fa^r 
market  value  each  fiscal  year.         .    |      | 

Lenders  that  participate  in  this        > 
Demonstration  Proiect  will  enter  into  an 
agreement  with  FmHA  to  reduce  the  interest 
rate  paid  on  a  loan.  In  return,  FmHA  will 
make  annual  interest  rate  buydown  payments 
to  the  lender  in  the  amount  of  4  percentage 
points.  Those  lender  who  permanently  reduce 
the  interest  charged  on  the  guaranteed  loan 
by  at  least  t  full  percentage  point  will  receive 
a  95  percent  guarantee.  The  buydown  of 
interest  by  FmHA  will  be  in  effect  for  a  term 
equal  to  the  outstanding  term  of  such  loan,  or 
5  years,  whichever  is  less.  |-     \ 

III.  Definitions 

A.  Caah  Fhw — a  projection  listing  on  a  24 
month  basis,  of  all  anticipated  cash  inflows 
(including  all  farm  and  non-farm  income)  and 
all  expenses  to  be  incurred  by  the  borrower 
during  such  period  (including  all  farm  and 
non-farm  debt  service  and  other  expenses). 
Production  records  and  prices  used  in  the 
preparation  of  a  cash  flow  will  be  calculated 
in  accordance  with!  19eail3(d)(8)  of  this 
subpart 

E  Certificate  of  Eligibility— lyw  County 
Committee  will  certify  on  Form  FmHA  440-2. 
"County  Committee  Certification  or 
Recommendation"  that  the  applicant  '\t 
eligible  for  a  guaranteed  FO  loan  and  to 
participate  in  the  Demonstration  Project  The 
County  Committee  will  also  certify  that  the 
farm  is  suitable  for  the  program  in 
accordance  with  1 1980.106(b)(6)  of  this 
subpart 

C  Interest  Rate  Buydown  Agreement — 
(Form  FmHA  1960-58.)  The  signed  agreement 
between  FmHA.  the  lender,  and  the 
borrower,  setting  forth  the  terms  and 
coaditioos  of  the  interest  rate  buydown. 

D.  Personal  Funds — Any  funds  listed  on  an 
applicant's  financial  statement  or  obtauied 
through  a  loan,  whether  or  not  secured  by 
other  property. 

R  Positive  Cash  Flow— A  cash  flow 
projection,  as  defined  in  i  1980.106(b)(^7)  of 
this  subpart  I 

/v.  Program  Administration 

County  Supervisors  are  authorized  to> 
approve  interest  rate  buydown  agreements 
for  the  Demonstration  Project  providing  the 
following  requirements  are  met  by  the 
applicant  FCS  and  the  lender. 

A.  The  measures  for  assessing  applicant's 
financial  viability  will  include  considerations 
based  on  debt  to  asset  ratios  and  returns  on 
assets  and,  where  applicable,  returns  on 
equity. 

E  Applications  from  individuals  who  are 
seeking  to  purchase  FCS  acquired  farm  lands 
with  a  guaranteed  FO  loan  shall  be  processed 


in  accordance  wHh  1 1980.113  of  this  subpart 
and  this  exhibit  In  addition,  the  lender  will 
submit  Attachment  2  of  Exhibit  0  with  the 
application.  The  lender  must  demonstrate 
that  a  positive  cash  flow  projection  to  not 
possible  without  reducing  die  interest  rate  on 
the  FO  loan. 

C  Applicants  who  seek  to  purchase  PCS 
acquired  farm  lands  and  who  do  not  have  a 
lender  involved  in  that  punhase  will  submit 
an  application  to  FmHA.  The  County 
Committee  will  review  the  application,  which 
will  also  include  a  description  of  the 
property,  and  render  a  ihtdsion  as  to  the 
eligibility  of  the  applicant  and  the  suitability 
of  the  farm.  If  the  County  Committee 
determinea  the  applicant  is  eligible  and  that 
the  fam  meets  the  requimnents  of 
1 1980.100(b)(e)  of  this  subpart  then  the 
County  Supervisor  will  determine  if  the 
request  is  feasible.  Once  this  determination  is 
made  the  County  Supervisor  will  assist  the 
applicant  in  completing  a  request  for  a  Loan 
Note  Guarantee  which  the  applicant  will 
submit  to  the  lender  of  the  applicant's  choice. 
If  the  request  is  rejected  by  either  the  County 
Committee  or  the  County  Supervisor,  the 
applicant  will  be  advis^  of  the  opportunity 
for  an  appeal  as  set  out  in  Subpart  B  of  Part 
1900  of  this  chapter. 

D.  Applicants  must  provide  a  down 
payment  equal  to  at  least  15  percent  of  the 
land  purchase  price  using  personal  fimds,  as 
defined  in  paragraph  III  D  of  this  Exhibit 

E.  Applicants  must  meet  the  applicable 
requirements  of  FmHA  Instruction  1940-G 
including  providing  SCS  Form  CPA-28, 
"Highly  Erodible  Land  and  WeUand 
Conservation  Determination,"  and  Form  AD- 
1028.  "Highly  Erodible  Farmland  Wetland 
Conservation  Certification."  as  required  by 
Exhibit  M  to  Subpart  G  of  Part  1940  of  this 
chapter.  - 

F.  The  PCS  must  price  suitable  farm  land 
(family  farm  size  as  determined  by  the 
County  Committee)  to  eligible  applicants  at 
the  fair  market  value. 

G.  FmHA  will  pay  the  lender  an  interest 
rate  buydown  of  4  percentage  points. 

H.  Lenden  will  receive  a  90  percent 
guarantee  in  connection  with  a  4  peroentage 
point  interest  rate  buydown. 

I.  A  lender  who  permanently  reduces  the 
interest  rate  currently  charged  on  the  loan  by 
at  least  1  full  percentage  point  will  receive  a 
95  percent  guarantee. 

).  The  terms  of  the  buydown  will  not 
exceed  the  outstanding  term  of  such  loan,  or 
5  years,  whichever  is  less. 

K.  In  order  for  an  applicant  to  qualify  for  a 
loan  and  interest  rate  buydown,  a  typical 
plan  of  operation  must  show  diat  a  positive 
cash  flow  as  defined  in  i  ig8ai06(bM17)  of 
this  subpart  can  be  expected  during  the 
buydoMfn  period  and  after  the  buydown 
agreement  expires. 

L.  The  Interest  Rate  Buydown  Agreement 
will  be  attached  to  the  promissory  note(s). 
The  promissory  note(s),  cannot  exceed  the 
interest  rate  the  lender  charges  the  average 
farm  customer,  prrbr  to  any  writedown  by  the 
lender,  as  outlined  in  i  1980.180(eM2)  of  this 
subpart  The  lender  may  only  charge  a  fixed 
rate  of  interest  daring  the  term  of  the 
buydo«m  agreement  The  lender  is 
responsible  for  the  legal  documentation  of 


interest  rate  chenges  by  an  "allonge" 
attached  to  the  promissofy  note(s)  or  other 
legally  effective  amendment  of  the  interest 
rate:  however,  no  new  notes  may  be  issued.  If 
the  lender  elects  to  use  a  variable  rate  note, 
the  fixed  rate  of  Interest  charged  during  the 
buydowm  period  will  be  calculated  not  to 
exceed  the  average  variable  rate  charged  the 
lender's  average  farm  customer  (as  defined  in 
f  1960.180(eM2)  over  the  past  90  days).  The 
promissory  note(s)  and  any  attachments  to 
these  agreements,  must  schedule  repayment 
in  accordance  with  the  tenns  for  the  loan  set 
forth  In  ii  1960180  (e)  and  (f)  of  this  subpart. 

V.  Approval  of  Loan  Guarantees  and  Interest 
Rate  Buydown 

Authority  to  approve  loan  guarantees  and, 
interest  rate  buydown  agreements  expires 
lanuary  0.1901.  If  the  FmHA  approval  official 
determines  the  buydown  will  be  in 
accordance  with  paragraph  VI  of  this  exhibit 
in  addition  to  the  determinations  required  in 
i  1960115  Administrative  A  and  E  the 
approval  official  will: 

A.  Prepare  Form  FmHA  1940-1,  "Request 
for  Obligation  of  Funds." 

B.  Execute  Form  FmHA  1940-1  and 
distribute  copies  in  accordance  with  (he  FMI. 
The  Finance  Office  will  enter  the  obligation 
of  funds  on  their  records  for  the  interest  rate' 
buydown  and  notify  the  approval  official  by 
forwarding  the  original  and  one  copy  of  Form 
FmHA  440-57,  "Acknowledgement  of 
Obligated  Funds/Check  Request." 

VI.  Interest  Rale  Buydown  Closing 

A.  The  lender  will  prepare  and  deliver  a 
Form  FmHA  1980-ia  "Guaranteed  Loan 
Qosing  Report"  for  each  guaranteed  loan  in 
which  the  interest  rate  is  bought  down  under 
this  exhibit 

E  See  ii  196a61(b)(l),  198ail8(c)  and 
Administrative  E 

1.  If  FmHA  finds  that  all  requirements  have 
been  met  the  lender.  FmHA  and  the 
applicant  will  execute  Form  FmHA  1960-58, 
"Interest  Rate  Buydown  Agreement"  In  NO 
CASE  «vill  Form  FmHA  1980-58  be  executed 
prior  to  the  determination  of  availability  of 
funds  for  the  loan  and  buydown  as  evidenced 
on  Form  FmHA  440-57. 

2.  An  original  Form  FmHA  1960-58  will  be 
prepared  for  each  note  executed.  All  originals 
of  Form  FmHA  1980-58  will  be  provided  to 
the  lender  and  attached  to  the  note(s)  with 
the  original  Loan  Note  Guarantee  bi  the 
event  die  lender  atsigns  the  guaranteed 
portion  of  the  loan  to  holder(s),  a  copy  of 
Form  FmHA  1960-40  will  be  attached  to  the 
original  Form  FmHA  449-38,  "Assignment 
Guarantee  Agreement"  along  with  copy  of 
the  borrower's  note(s)  with  "allonge"  and 
Loan  Note  Guarantee.  Form  FmHA  449-36 
will  be  revised  to  reflect  the  note  amounts.  At 
the  top  of  the  face  of  document  type:  "This 
Assignment  Guarantee  Agreement  is  subject 
to  an  attachment(s)  to  the  promissory  note 

dated and  Form  FmHA  1960-58, 

"Interest  Rate  Buydown  Agreement"  which 
reduces  the  interest  rate  on  the  promissory 

note  to  an  effective  interest  rate  of %. 

This  reduction  is (insert  "temporary" 

if  there  is  no  95V  guarantee  involved  or 
"permanent  if  a  95X  guarantee  is  involved)." 
litis  revision  vnU  be  initiated  and  dated  by 
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the  lender.  hol(  1^.  and  FmHA.  Copy(ie«)  of 
the  Interest  Ra  ^  fiujrdown  Agreement  will  be 
kept  in  the  Ca4ilty  Office,  attached  to  ihe 
appropriate  Lojan  Note  Guarantee.  Additional 
copies  may  he  detained  by  tiie  State  Office. 
Copies  of  ail  iaatied  Interest  Rate  Buydown 
Agreements  wjl)  be  kept  in  the  file. 

3.  Repurcha«8  of  guaranteed  loans  having 
interest  rate  buy do«vn  under  this 
Demonstration  ^ject.  See  Item  number  10  of 
Form  FmHA  449-36  and  item  number  6  of 
Form  FmHA  19(10-56.  When  FmHA  purchases 
a  portion  of  the  guaranteed  loan,  buydotvn 
payments  on  tHat  portion  shall  cease,  but  the 
interest  rate  reaction  shall  remain  in  effect. 

VU.  Interest  Rote  Buydown  Claims  and 
Payments 

Claims  and  payments  will  be  processed  in 
accordance  with  paragraph  3  of  Form  FmHA 
1980-M.  Such  claims  and  payments  %vill  be 
processed  in  a^tordance  with  paragraph  2  of 
Form  FmHA  1980-58. 

VIH.  "Derm  ofBi^ydown  Agreement. 

The  term  of  a  buydown  agreement  entered 
into  under  this  exhibit  shall  not  exceed  5 
years  or  the  ouMtanding  term  of  the  loan 
involving  the  interest  rate  buydown, 
whichever  is  loa. 

IX.  Cancellatidit  of  Interest  Rate  Buydown 

Form  Fi^iHA  1980-58,  is  incontestable 
except  for  fraud  or  misrepresentation,  of 
which  the  lender  has  actual  knowledge  at  the 
time  the  Interest  Rate  Buydown  Agreement  is 
executed;  or  fo^  which  the  lender  participates 
in  or  condones* 

X.  Excessive  Iii$eresf  Rate  Buydown 

Upon  written  notice  to  the  lender,  borrower 
and  any  holdeR(a),  the  Government  may 
amend  or  cancel  the  Interest  Rate  ^uydown 
Agreement  and  collect  from  thelend^any 
amount  Q^  reduction  granted  which  resulted 
from  incomplete  or  inaccurate  information  (of 
which  the  lender  was  aware),  an  error  in 
computation,  or  any  other  reason  which 
resulted  in  payment  that  the  lender  was  not 
entitled  to  recetie. 

XI.  Transfer  ana  Assumption  of  Loans 
Involving  Interest  Rate  Buydown 

Transfers  will  be  processed  in  accordance 
with  §  1960.123  of  this  subpart.  If  the 
buydown  is  ne  «ssary  for  the  transferee  to 
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achieve  a  positive  cash  flow  the  lender  must 
make  applicatiaa  foran  initial  buydown 
under  this  exhibit. 

XU.  Revhw  by  FmHA  Emplatyees 

The  lender  will  submit  Form  FtaHA  1980- 
24.  "Request  Interest  Rate  Buydown/Subsidy 
Payment  to  Guaranteed  Loan  Lender." 
annually  along  with  detailed  calculations  and 
a  statement  of  activity  of  the  borrower's 
account  to  support  the  claim.  The  County 
Supervisor  will  approve  such  requests,  if 
correct  and  forward  to  the  Finance  OfTice  for 
payment  FmHA  may  review  audit  reports  by 
the  lender's  supervising  agency  when 
buydown  claims  are  involved. 

17.  Exhibit  F  to  Subpart  B  is  added  and 
reads  as  follows: 

Exhibit  F— Siiand  Appndatlaa  Agraoment 

(PREPARE  ONE  FOR  EACH  LOAN/LINE  OF 
CREDIT  TO  BE  WRITTEN  DOWN) 

This  Agreement  is  entered  into  between 
(Lender's  name)  (called  "Lender")  and 
(Borrower's  name)  (called  "Borrower")  on 
(Date)  and  expires  on  (Date)  (maximum  term 
of  ten  (10)  years). 

Borrower  is  indebted  to  Lender  for  a  loan 
or  line  of  credit  as  evidenced  by  the  not(e(s) 
or  line  of  credit  agreement(s)  described 
below: 


Date 


Prtnci- 
amount 


Interest  rate 


Oiiedata 


This  Agreement  is  attached  to  the  i\ote(8) 
or  line  of  credit  agreement(s)  described 
above.  As  of  the  date  of  this  Agreement 
before  write  down,  the  unpaid  principal 
baliance  on  this  note  or  line  of  credit 

agreement  was  $ and  the  unpaid 

interest  balance  was  $ -       If  a  line  of 

credit  agreement  is  involved, -the  new  line  of 

credit  ceiling  is  $ ,  and  no  new 

advance  will  be  made  under  the  line  of  credit 
agreement(s). 

The  note  or  line  of  credit  agreement 
described  above  is  secured  by  the  following 
real  estate  security  instruments: 


Giantor 


lOf 

security 
instm- 


Recofds 

ol 
county 


Book  or 


Page 


Lender  agrees  to  write  down  1. 


of  priadpai  and  accrued  interest  of  the 
above-described  note  or  line  of  credit 
agreement  After  the  write  down,  there  is 
now  due  and  owing  the  prtndpal  sum  of 

S phis  interest  in  the  sum  of 

t together  with  interest  accruing 

from  the  date  of  this  agreement  on  the  unpaid 

principal  balance  at  the  rate  of %. 

As  a  condition  to.  and  in  consideration  of. 
Lender  writing  down  the  above  amounts  and 
restructuring  the  loan.  Borrower  agrees  to  pay 
Lender  an  anuMinl  according  to  one  of  the 
following  payment  schedules: 

1.  Seventy-five  (75)  percent  of  any  positive 
appreciation  in  the  market  value  of  the 
property  securing  the  loan  or  line  of  credit 
agreement  as  described  in  the  above  security 
lnstrument(s)  between  the  date  of  this 
Agreement  and  either  the  expiration  date  of 
this  Agreement  or  the  date  Borrower  pays  die 
loan  or  line  of  credit  in  full  ceases  farming  or 
transfers  title  of  the  security,  if  such  event 
occurs  four  (4)  years  or  less  from  the  dale  of 
this  Agreement 

2.  Fifty  (SO)  percent  of  any  positive 
appreciation  in  the  market  value  of  the 
property  securing  the  loan  or  line  of  credit 
agreement  above  as  described  in  the  security 
instruments  between  the  date  of  this 
Agreement  and  either  the  expiration  date  of 
this  Agreement  or  the  date  Borrower  pays  the 
loan  or  line  of  credit  in  full,  ceases  farming  or 
transfers  title  of  the  security,  if  such  event 
occurs  after  four  (4)  years  but  before  the 
expiration  date  of  this  Agreement. 

The  amount  of  recapture  by  Lender  .will  be 
based  on  the  difference  between  the  value  of 
the  security  at  the  time  of  disposal  or 
cessation  by  Borrower  of  farming  and  the 
value  of  the  security  at  the  time  this 
Agreement  is  entered  into.  Both  values  «viU 
be  determined  through  an  appraisal 
conducted  by  Lender. 


(Borrower  signature) 

(Lender  signature) 
Date:  April  22. 1988. 

Laveme  Ausman, 

Acting  Undersecretary  for  Small  Community 
and  Rural  Development 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parte  3000, 3100.  31 10. 3120. 
3130. 3160. 3180. 3200.  and  3280 

( AA-620-««-41 1 1-01-24-10;  Cireutar  |         [ 
110.2606] 

Minerals  Management;  General  Oil  and 
Gas  Leasing;  Noncompetitive  Leases: 
Competitive  Leases:  ON  and  Gas  i 
Leasing— National  Petroleum  ^ 

Reserve— Alaslca:  Onehore  Oil  and  Gas 
Operations:  Onslwre  ON  and  Gas  Unit 
Agreements— Unproven  Areas: 
Geothermal  Recources  Leaaing; 
General:  Geottiermal  Reeources  Unit 
Agreements— Unproven  Areas     |      | 

AQCNCV:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Final  rulemaking. 


I 


t:  This  final  rulemaking  amends 
the  existing  regulations  covering 
competitive  and  noncompetitive  onshore 
oil  and  gas  leasing  on  Federal  mineral 
lands  managed  by  the  Bureau  of  Land 
Management,  including  Federal  minerals 
underlying  National  Forest  System 
lands,  to  comply  with  the  provisions  of 
the  Federal  Onshore  Oil  and  Gas 
Leasing  Reform  Act  of  1987  (Pub.  L  100- 
203),  enacted  as  part  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987, 
hereinafter  refenred  to  as  the  Reform 
Act.  Section  5107  of  die  Refoim  Act 
requires  that  final  regulations  be  issued 
within  180  days  after  the  date  of 
enactment.  December  22, 1987,  to  be 
effective  when  published  in  the  Federal 
Register.  This  final  lulemaking  also 
contains  amendments  to  implement 
bonding  and  reclamation  provisions 
contained  in  the  Reform  Act  as  well  as 
revisions  of  bonding  requirements 
recoaunended  by  a  Bureau  of  Land 
Management  task  force  that  reviewed 
bonding  procedures  for  oil  and  gas  and 
geothermal  resources  leasing. 

The  provisions  of  this  final  rulemaking 
include  procedures  for  the  conduct  of 
oral  auctions  by  each  Bureau  of  Land 
Management  State  Office  at  least 
quarteriy  for  lands  available  for  oil  and 
gas  leasing.  The  payments  required  on 
the  day  of  the  auction  for  each  parcel 
bid  on  are  required  to  include  the 
national  minimum  acceptable  bid  of  $2 
per  acre,  the  total  first  year's  rental,  and 
a  $75  administrative  fee  to  help  defray 
the  costs  of  the  sale.  The  remainder  of 
the  bonus  bid  moneys  for  each  parcel 
are  required  to  be  remitted  within  10 
working  days  from  the  last  day  of  the 
auction,  otherwise  all  moneys  submitted 
are  forfeited.  Noncompetitive  offers  for 
parcels  not  sold  will  be  accepted  for  a  2- 


year  period  beginning  the  first  basiness 
day  foIkMviag  the  auction  or,  whsie 
formal  nominations  are  used,  the  first 
business  day  following  the  posting  of 
the  sale  notice.  Those  offers  filed  irom 
the  first  day  following  the  end  of  the 
competitive  process  until  the  end  of  that 
same  month  are  required  to  be 
described  only  by  the  parcel  niaiber 
used  in  the  sale  list  or  notice.  Per  the 
remainder  of  the  2-year  period,  the  legal 
land  description  of  the  parcelts]  or  any 
portion  thereof  must  be  provided.  In 
addition  to  offering  parcels  selected  by 
the  Bureau,  the  final  rulemaking 
provides  administrative  flexibility  to 
allow  for  either  informal  exprearions  of 
interest  or  a  formal  nomination  process 
to  determine  the  lands  to  be  offered 
competitively.  As  stated  later  in  flut 
preamble,  the  Director  elects  to  p«niit 
informal  expressions  of  interest  but 
declines  to  implement  a  formal 
nomination  process  at  this  time. 
Additionally,  noncompetitive  offers  may 
be  filed  on  certain  unleased  lands  prior 
to  the  competitive  process.  However,  no 
noncompetitive  lease  may  issue  for  any 
such  lands  until  they  have  been  tiered 
competitively  and  filed  to  receive  a  bid. 
The  final  rulemaking  allows  letters  of 
credit  and  certificates  of  deposit  as 
acceptable  fonns  of  bonding,  and  also 
requires  100  percent  bond  coverage  for 
any  entity  that  has  failed  to  comply  with 
the  reclamation  requirements  on  other 
leases  over  the  P*st  5  years.  For  the 
majority  of  operators,  the  existing  bond 
amounts  are  considered  adequate  to 
ensure  die  compfete  and  timely 
reclamation  of  the  lease  tract  and 
restoration  of  any  lands  or  surface 
waters  adversely  affected  by  leese 
operations.  An  acceptable  surface  use 
plan  of  operations,  in  addition  to  the 
drilling  pllan.  is  required  frt)m  aU 
operators  prior  to  approval,  following  30 
days  poeting.  of  die  drilling  pereiit  by 
the  authorized  officer. 
EFFECnvc  OATC  June  17, 1988. 
AODllESS:  Inquiries  or  suggestions 
should  be  sent  to:  Director  (SOOi  Bureau 
of  Land  Management,  Room  5647.  Main 
Interior  Bldg.,  1800  C  Street  NW.. 
Washington.  DC  20240. 
RM  njHTHEII  INRNniATMN  CONffACT: 
Judith  L  Reed,  (202)  653-2190. 
SUPnCMINTAIIV  MFOmiATKNi:  A 
proposed  rulemaking  amending  the 
regulations  in  43  CFR  Parts  3000, 3100, 
3110,  312a  3130.  316a  3180,  32Qa  eiid 
3280  was  published  in  the  Fedeol 
Register  on  March  21, 1988  (53  PR  9214). 
with  a  30-day  comment  period.  Doting 
thff  comment  period,  comments  were 
received  bam  94  sources:  62  ham    - 
business  interests,  primarily  related  to 
the  oil  and  gas  industry;  4  from 


attorneys;  11  from  associations;  3  from 
State  Governments;  1  from  a  Member  of 
Congress;  and  13  from  Federal  agencies. 
A  few  comments  requested  that  the 
comment  period  be  extended.  Other 
coounenters  did  not  request  an 
extension  of  the  comment  period,  but 
lather  suggested  that  the  Department 
continue  to  solicit  comments  or  that 
public  hearings  be  held.  Because  of  the 
short  statutory  deadline  under  section 
5107  of  the  Reform  Act  the  Bureau  of  • 
Land  Management  could  not  allow  an 
extension  of  the  conunent  period  and 
still  be  able  to  meet  the  statutory  180- 
day  deadline.  Many  of  the  Bureau  State 
Office*  have  held  oil  and  gas  meetings 
and  forums  during  this  6-month  period 
to  describe  and  discuss  the  program 
changes  and  to  address  a  great  many  of 
the  questions  and  comments  raised 
concerning  the  changes  required  by  the 
Reform  Act.  The  Bureau  State  Office  oil 
and  gas  meetings  will  continue  to 
provide  a  fonun  to  discuss  matters 
concerning  the  leasing  program.  The 
Bureau  will  consider  reviewing  the 
regulations  implementing  new 
provisions  mandated  by  the  Reform  Act 
in  connection  with  the  statutory 
provision  for  the  Secretary's  review, 
following  the  second  anniversary  of  the 
Reform  Act.  of  the  minimum  acceptable 
competitive  bid. 

A  few  comments  expressed  concern 
regarding  the  impact  of  the  Reform  Act 
and  its  implementing  regulations  on 
independent  operators  of  the  oil  and  gas 
industry.  The  comments  stated  that  the 
Federal  onshore  oil  and  gas  leasing 
provisions  of  the  Reform  Act  would 
pressure  the  independent  operators  and 
limit  wildcat  drilling  and  exploration. 
The  Bureau  of  Land  Management  is 
aware  of  these  concerns.  The  final 
rulemaking  allows  as  much 
administrative  flexibility  and  simplicity 
as  possible  within  the  constraints  of  the 
Reform  Act.  to  serve  the  public  interest. 

Numerous  comments  were  received 
on  specific  sections  of  the  proposed 
rulemaking.  The  comments  and  the 
action  taken  in  response  to  them  are 
discussed  in  this  preamble.  In  some 
instances,  comments  were  concerned 
with  matters  that  were  addressed  in  the 
final  rulemaking  published  on  May  16, 
1968  (53  FR 17340). 

Part  3000 — Minerals  Management; 
General 

One  comment  suggested  that  authority 
citations  be  limited  to  Groups  rather 
dian  Puts  of  each  Code  of  Federal 
Regulations  section.  The  regulations  of 
the  Office  of  the  Federal  Roister  require 
diet  an  "authority  citation"  be  included 
prior  to  each  part  of  the  rules.  The 
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authority  a^Hkm  aho  is  included  witida 
ceitaiB  parts  of  the  Code  of  Federal 
Regulatioa^  pioos  it  snakes  the  part 
complete,  particularly  where  there  are 
special  statntoiy  provitions  in  certain 
parts  Thai  Uued  to  be  fifly  identified  in 
the  atiHuMili  section  of  the  specific  rule 
part.  n 

Two  comnients  recosnnended  that  tte 
dlatfons  <rf|#atiiorities  shoald  indude 
the  Federally  and  Gas  Leasing  Kefbrm 
Act  ari9B7|  Biaoe  tfie  Refom  Act  is  an 
sMBMaBeBi  to  wM  Mfaieral  Leasing  Act 
(S  use  lUl  of  sof.).  ■•  te*er  citalian 
is  re^aise^llte  fcnl  islanakkig  makes 
no  change  i^  *>•  aalkarily  dtaHons 
coBtaned  in  tke  proposed  miemaking. 

Section  300ao-S   DefiniUons. 

A  iew  coMmeats  suggested  removal  of 
the  pscpoe^il  mif  mnlriag  {  9000.0-5(^1 
that  wosld  |4Uow  paoRd  noninatioiM  of 
eapeessioo^  jof  inleiest  to  be  filed  in  a 
Bureau  of  IJ^nd  Management  office  other 
than  the  B«^«au  office  having 

over  the  lands. 'Hiis 
suggestion  U  adopted  by  the  final 
rulemaking  focperience  during  the  test 
sales  has  ^Qwn  Hiat  the  hanging  of 
nominatk»jii  by  another  Bureau  office  is 
a  cumbersonie  process.  This  section  of 
the  regulatiW  has  been  removed  in  the 

Some  co^mmits  suggested  that  a  new 
paragraph  f  jpr  be  added  in  $  300QJ}-^ 
of  the  final  Remaking  to  define 
"control**  aslfound  in  section  5102(d]  of 
the  Reform  Act  (30  U.S.C.  226lg)).  The 
final  ndemucing  has  been  amended  at 
1 3102.5-1(1)1  to  include  a  reference  to 
S  340aO-5(n)  for  a  definition  of 
"controlled  by  or  under  common  control 
with." 

Section  3eol^4    Appeak. 

A  few  GO  aments  noted  an 
inconsistent^  between  the  appeal 
provisions  ^f  this  section  of  tfte  existing 
regulations  [and  those  contained  in 
{  S  SKn.7-3J  and  3120.1-3  of  tfie  proposed 
rulemakingj  jThis  section  has  been 
amended  m  the  final  ndemaking  to  add 
certain  citanon  cross-refenences  to 
clariiy  wlie^  the  appeal  provisions  of  43 
CFR  Part  4  fate  not  wkaRy  applicable. 

Section  300(i^    EnforcemeaL 

Seveeal  drimwients  addressed  1 3000.9 
of  the  psepa^ed  ndemaking.  The 
a»a|aity  •^y  PoaMients  expressed  a 
need  to  ctanfy  nnd  aaftsliBah  the  limits 
of  His  proilksa.  Msst  of  the  comments 
weas  oanoenwd  tfiat  pnttes  other  than 
the  GovamtaesM  aroold  use  the  new 
prnvisiwa  a^lthe  MiwMsi  Leasing  Act  to 
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■tns  aatf-frand 
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conanent  exptessed  the  view  that  the 
final  ruleanidng  shoaid  Kmit  die 
applicability  of  this  provision  and 
penalties  to  leases  issaed  under  the 
mineral  leasing  hws  sidMequent  to 
enactment  of  ti^e  Reform  Act.  One 
ooBunent  expressed  concern  that  the 
woning  of  the  regdation  does  not  aRow 
the  Baraeu  of  Land  Management  special 
agents.  U.S.  Postal  Inspectors,  the 
authorized  officer,  and  ofliers,  to 
participate  in  enforcement  actions.  The 
enforcement  paragraph  in  the  proposed 
rulemaking  was  intended  to  recognize 
the  existence  of  section  41  of  die 
Miaeral  Leasing  Act  The  provisions  of 
this  sevtiuu  of  the  Act,  indudlng  the 
interpiaialSon  thereof,  are  ooder  tf>e 
jurisdRction  of  the  Department  of  Justice. 
The  lai^oage  in  tfie  regulation  does  not 
preclude  such  other  parties  from 
assisting  the  Justice  Department  in 
canyiqg  out  die  enforcement  previsions 
of  the  Reform  Act.  The  final  rulemaking 
adopto  the  proposed  language  mtheut 
change. 

Part  9M0-Oa  and  Gsa  Lansing 

Section  3100.0-3   Authority. 

One  comment  expressed  concern 
abont  f  3100.0^  f  a)(2)  and  (bH2)  of  die 
proposed  ndemaking.  and  su^ested 
that  a  suriace  managing  agency  would 
informally,  without  proper  procedure, 
recommend  wilderness  allocation  for 
lands  whenever  it  received  a  leasing 
request  The  comment  requested 
identification  of  the  procedures  for 
recommending  wilderness  allocation. 
The  Bureau  is  not  aware  of  any  specific 
procedures  by  which  a  swfoce 
mana^ng  agency  recommends  that  land 
be  allocated  for  wildeRiess.  The  Bureau 
interprets  this  provision  of  the 
regulations  to  refer  to  lands  Aat  the 
surface  managing  agency  has  already 
recommended  for  wilderness  aHocation 
to  the  I^esident  or  to  die  Congress.  The 
final  ruIemaklQg  adopts  the  proposed 
language  of  S  31000-3  (a)(2)  and  (b)(2) 
wiOiout  diaage. 

Another  ooavncnt  si^p  tilf  rt  that 
lensc  olfefs  within  the  apedficlypcs  of 
wildecaeas  stndy  araaa  identified  in 
S  3100.0-3  (a)(2)  awl  ihK2)  of  the 
proponed  mlfwakino  that  ware  pending 
apon  eanotoeat  af  Aa  Saf one  Act 
sheakl  net  be  ■ejected,  and  oeatended 
that  the  provision  of  the  new  law 
prohihitiBg  keiing  of  tlHse  areas  did  aot 
require  reiection  dT  each  pending  offers. 
Apart  finm  this  mleankiag.  by 
adasiaistrafivn  notion,  the  Bureau  of 
Land  Manafeaseat  wis  keep  I 
those  pendiag  offers  located  ia  ] 
wiMemeas  study  areas  or  in  aiaas 
allocated  for  wiUenaess  or  fiirther 


planniag  ia  Execative  ComnnsBicatien 

1504. 

5  3100.&^M4)  conoendng  Natiennl 
Parks  and  Monnments  be  revised  to  be 
consistent  with  tfie  teimiiiology  nsed  in 
S  3100i)-3  (a)(2)  and  (b)(2)  of  fte  final 
ndemaluQg  pablnned  m  ne  Feoessi 
RegiSlsr  on  May  16. 1908  (53  FR 17340). 
ine  Dureau  of  Land  Management 
concurs  and  tfiis  change  to  refer  to  units 
of  the  National  Park  System  has  been 
adopted  in  the  final  rulemakiQg. 

Section  3100.0S    Definitions. 

Several  comments  suggested  that 
"contror  for  purposes  of  determining 
compliance  widi  secfion  5102(d)  ef  the 
Reform  Act  (30  U.SX:.  228(g))  should  be 
defined  in  {  3100lO-5  of  the  regulations. 
7%e  final  rulemaking  clarifies  thb  matter 
by  placing  m  S  3102.5-l(f)  a  cross- 
reference  to  the  definition  coateined  in 
43  CFR  3400iM(rr)  of  the  existing 
regulations.  The  requirements  for 
"control**  in  section  S102(d)  of  the 
Reform  Act  are  consistent  with  those  ia 
the  Mineral  Leasing  faX  30  U.S.C 
201(a)(2)(A)  pertaining  to  control  of 
Federal  coal  lease  holdings.  There  is 
further  discussion  of  this  aiatter  later  in 
this  preamble  under  f  3102.5. 

A  few  conments  suggested  that  the 
Bureau  was  premature  in  removiag  the 
definition  of  a  "known  geological 
structure"  in  this  section  and  in  f  3100.3 
of  the  existing  regulations.  However, 
since  the  "grandfathered**  ofiecs  will  be 
adiudicated  under  the  regulations  in 
efi^ect  at  the  time  <d  filing,  which  remain 
available  for  reference  in  earlier 
editions  of  the  CFR.  this  provision  is 
now  obsolete  and  should  not  be 
retained.  Inclnding  it  in  certent 
regulations  oosdd  caase  coafasion  wiien 
new  offers  are  siteaitted. 

Several  oommanls  noted  that  Suiipart 
3110  and  tiw  ^efiaitioa  in  f  nf0j0-5(k) 
of  the  proposed  ndsnishiiig  failed  to 
aUow  for  the  filing  of  nenoeanpetilive 
offers  prior  to  the  competitivn  offering  of 
such  lands.  The  conmaentem  saggested 
that  sach  oOsrs  be  doswed  far  witdcat 
hmds  for  leasing  sach  lands  ao  hmg  as 
they  are  first  processed  threap  the 
cosnpetitive  process.  Tim 
recoanaendatian  is  adopted.  The 
definition  of  the  tem  *^offer  far 
nonoempetilive  leaaa"  to  paingiapli  (k) 
of  this  section  in  the  proposed 
rulemsfcing  has  been  lamoved.  A 
spedfic  definition  af  (Ms  tem  is  net 
necessary.  Subpart  SIM  aNia  properly 
addresses  the  ptovtoiens  conooning 
noncempKitiva  lease  oHm.  F^a-tfier 
discttssioB  of  tfiis  provisian  is  made 
later  in  this  preamble  ander  Subpart 
3110. 
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A  few  comments  suggested  that 
9  3100.0-6(1)  of  the  proposed  rulemaking 
be  amended  to  require  that  all  bids  be 
on  a  per-acre  basis.  The  type  of 
approach  of  bidding  has  not  been 
specified  in  the  final  rulemaking  in  order 
to  allow  administrative  flexibihty  in 
setting  bidding  procedures  by  individual 
Bureau  of  Land  Management  State 
Offices.  Further  discussion  on  this  issue 
is  made  later  in  this  preamble  in 
conjunction  with  Subpart  3120.  | 

Section  3101.1-3    Stipulations  and 
information  notices. 

A  technical  change  is  made  in  this 
section  of  the  final  rulemaking  published 
on  May  16. 1968  (53  FR 17340)  to  clarify 
that  when  noncompetitive  lease  oflfers 
are  filed  during  the  2-year  period 
subsequent  to  competitive  offering,  the 
offeror  is  deemed  to  have  agreed  to  all 
applicable  lease  stipulations  that  are 
indicated  in  the  list  or  notice  of  parcels 
available  that  was  posted  in  the  proper 
BLM  office. 

In  response  to  comments  made  on 
S  3110.4  of  the  proposed  rulemaking 
requesting  that  offerors  be  notified  of 
the  stipulations  placed  on  lands  in  offers 
filed  prior  to  a  competitive  offering,  the 
final  rulemaking  amends  i  3101.1-3  to 
specify  that,  unless  the  offer  is 
withdrawn,  the  offeror  is  deemed  to 
have  agreed  to  the  stipulations 
applicable  to  the  parcel  as  indicated  in 
the  List  of  Land  Availale  for 
Competitive  Nominations  or  the  Notice 
of  Competitive  Lease  Sale.  Further 
discussion  may  be  found  later  in  this 
preamble  under  {  3110.6. 

Section  3101. 1-4    Modification  or 
waiver  of  lease  terms  and  stipulations. 

Use  of  the  term  "waiver"  in  this    '  -  - 
section  of  the  proposed  rulemaking 
resulted  in  misunderstanding  in 
numerous  comments.  There  are 
situations  where  a  stipulation  is  no 
longer  needed  to  protect  other  resources 
and  under  such  situations  waiver  is  an 
appropriate  remedy  as  well  as  lease 
modification.  The  Bureau  will  undertake 
to  identify  such  actions  which  are 
deemed  substantial  and.  as  required  by 
statute,  provide  at  least  30  days  notice. 

Two  comments  on  this  section  of  the 
proposed  rulemaking  suggested  that  the 
proposed  language  does  not  fiilly    . 
impement  the  Reform  Act  in  that  all 
stipulation  "waivers"  would  not  be 
subjected  to  public  review.  These 
commenters  contended  that  the  Reform 
Act's  reference  to  "substantial 
modification"  of  lease  terms  should 
include  all  stipulation  "waivers."  Given 
the  nature  of  stipulation  exceptions  that 
are  generally  granted,  and  the  basis 
used  for  granting  such  exceptions,  it  is 


clear  that  not  ell  involve  substantial 
modification  of  the  lease  terms. 
Approval  of  waiver  or  modification  will 
reside  with  the  authorised  officer  who  is 
in  the  best  position  to  exercise  that 
judgment. 

Some  of  the  comments  suggested  that 
this  section  specifically  provide  lessees 
and  operators  an  opporttmity  to  request 
waivers  and  require  the  authorized 
officer  to  make  a  determination  on  a 
waiver  within  30  days  of  receipt  of 
evidence  of  whether  the  condition 
justifying  a  stipulation  modification 
continues  to  exist.  No  change  is  made  in 
the  final  rulemaking  to  accommodate 
these  coounents  because  lessees  and 
operators  are  not  precluded  from 
petitioning  for  a  lease  modification. 
However,  consideration  of  lease 
modifications  should  ordinarily  be 
prompted  by  a  specific  proposal  for 
lease  operations  rather  than  by  a  desire 
to,  in  effect,  renegotiate  the  terms  of  a 
lease.  A  technical  change  is  made  in  the 
final  rulemaking  to  make  it  clear  that  a 
substantial  modification  or  waiver  of  a 
lease  term  subsequent  to  lease  issuance 
is  also  required  to  be  subject  to  public 
review  for  at  least  30  days. 

A  few  comments  requested  that  the 
final  rulemaking  clarify,  with  respect  to 
National  Forest  System  lands,  who  is 
the  appropriate  authorized  officer,  a 
representative  of  the  Forest  Service,  the 
Bureau,  or  both  agencies,  llieste 
comments  also  suggested  that  the  final 
rulemaking  require  that  the  authorized 
officer  follow  the  posting  procedures 
required  in  the  Reform  Act  in  siich  a 
manner  that  the  stipulation  modification 
would  be  reqjuired  to  be  posted 
concurrently  with  the  Application  for 
j  Permit  to  Drill  in  order  to  avoid 
i  additional  delay  in  development  plans 
of  an  operator.  Some  comments  also 
suggested  that  the  time  necessary  for  the 
Bureau  to  identify  the  need  for 
stipulation  waivers  not  identified  by  the 
operator  could  delay  posting  of  the 
Application  for  Permit  to  Drill. 
Operators  and  the  public  are  adyised 
that  posting  of  a  tesae  waiver  or 
modification  will  be  as  prompt  as 
possible.  The  final  rulemaking  has  not 
adopted' this  su^estion.  The  Authorized 
officer  for  any  lease  waiver  or 
modUlcation  is  the  Bureau  of  Land 
Managen^ent  State  Director  tihce  that  is 
the  office  of  leaie'  issQanee.  However, 
with  respect  to  National  Forest  System 
lands,  the  Bureau  cannot  waive  or 
modify  a  stipulation  that  involves 
surface  disturbance  without  the 
approval  of  the  U.S.  Forest  Service  since 
the  Reform  Act  directs  the  Secretary  of 
Agriculture  to  regulate  all  surface 
disturbing  lease  activities  within  the 
National  Forest  System. 


Section  3101.7-1  Federal  lands 
administered  by  an  agency  outside  of 
the  Department  of  the  Interior. 

Numerous  comments  were  received 
on  this  section.  Some  of  the  comments 
recommended  that  the  final  rulemaking 
make  it  clear  whether  approval  from  the 
surface  managing  agency  to  lease  is 
required  to  be  received  prior  to  or  after 
a  competitive  lease  sale.  A  few 
comments  objected  to  the  requirement 
that  the  surface  managing  agency  must 
give  approval  before  leasing.  It  is  Bureau 
of  Land  Management  policy  to  offer 
lands,  the  surface  of  which  is 
administered  by  another  agency,  only 
after  leasing  recommendations  or,  when 
statutorily  required,  consent  or  lack  of 
objection  and  stipulation  requirements 
have  been  rendered  from  the  surface 
managing  agency.  The  proposed 
provision  is  adopted  without  change  in 
the  final  rulemaking. 

Other  comments  suggested  that 
specific  language  should  be  added  in  the 
final  rulemaking  to  clarify  the 
requirements  for  consent  for  Foriest 
Service  administered  lands.  The 
comments  have  been  adopted  in  the 
final  rulemaking  and  a  new  paragraph 
(c)  is  added  to  address  lands  reserved 
from  the  public  domain  as  Well  as 
acquired  lands  administered  by  the 
Forest  Service. 

Several  comments  expressed  concern 
about  the  effect  of  inaction  by  the  Forest 
Service  on  requests  for  leasing-  Some 
comments  suggested  that  the  Bureau  of 
Land  Management  pubUsh  a  list  of  lands, 
"withdrawn"  from  leasing  due  to  Forest 
Service  nonconsent.  This  suggestion  has 
not  been  adopted  by  the  final 
rulemaking  since  it  is  Bureau  policy  to 
offer  only  those  lands  for  which  consent, 
as  required  by  law,  and  stipulation 
requirements  have  been  received  from 
the  surface  managing  agency.  The  Forest 
Service  is  required  to  respond  favorably 
or  to  object  to  leasing  requests  from  the 
authorized  officer  of  BLM,  based  on 
Forest  management  plans.  The 
informatioR  in  these  plans  is  available 
to  the  pubUc.  The  public  also  may 
request  information  from  the  U.S.  Forest 
Service  directly.  ■••:.,'•. 

'    One  comment  suggested  that  the  final 
rulemaking  combine  the  pn^osed 
-f  3101:7-l(a)  and  (b)  into  ode  paragraph 
and  expressed  the  view  that  the  criteria 
for  agency  consent  for  leasing  public 
domain  and  acquired  lands  minerals 
now  appear  to  be  the  saoie.  This 
recommendation  has  not  been  adopted 
in  the  final  rulemaking,  because  new 
paragraph  (c)  in  the  final  rulemaking  has 
added  further  clarification.  Accordingly, 
the  applicability  of  these  regulations  to 
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with  respect  llk>  rec«nMndeSoM  to 
lease  p«Ulc  |liiwilii  i«iiiinli.«b»  to 
clarified. 

Seven!  fn^irato  wBomamkiA  tiiet 
surface  >■■■■■§  «BBacj  ounseot  and 
stipuIatioMB  mBMtori  to  Am  ■uraaa  for 
safe  paeoeli  ^eoU  ke  btadfaiB  en  fte 
surface  aMMMBraMBBV  fior  die : 
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Bureau  cannlqt  impose  suck  «  binding 
requirement  i<|n  any  other  surface 
managing  awuty.  fai  practice,  faowerer, 
a  change  in  ppnsent  or  stipulations  is 
not  likehr  laM^cciir  ieMwedintply  after  a 
leasesue.  ^ 

Section  310ifY—2  Action  by  Itie  Bareao  o^ 
LandMonc 

litis  secli^  xeoetved  only  a  £ew 
comments,  (we  comment  suflgfitrd  tbat 
this  sectioa  HUMild  more  deaify  reflect 
the  rola  of  Bweau  of  Laad  Management 
in  the  IcasioH  of  Natfonal  Forest  System 
lands  in  ligntlof  Jhe  expanded  role 
provided  U19  JForest  Smice  in  the 
Reform  AcLj Another  comment 
seggesled  that  die  Bureau  should  net  be 
involved  in  tte  saaiiageafent  af  Forest 
Service  Uads.  Tht  Bureau  caanot 
abrogate  itslaegal  responsibility  for  the 
final  discrenaniary  authority  for  issuance 
of  leases-Tac  comments  have  not  been 
adopted  in  me  Raal  rulemaking. 

Section  SWi^-^  Afpeak. 

Several  of  the  comments  received  on 
this  secBon  of  tne  proposed  nnemeidng 
supported  tire  process  of  appealing 
decisions  ol  nie  sucfaue  managing 
agency  dira  ny  to  that  agency 
(paitltulBiIj  'iwrai  respect  to  ne  U.S. 
Forest  Servne)  for  decisions  made  by 
that  agewQf  I  objecting  to  leasing,  reibsing 
to  lease,  or  tbneenting  to  ksasing  ordy 
with  sCpalBUoiis.  However,  soase 
coumenAs  cpmrassed  me  view  that 
appeals  sneuQ  tt^imnifleo 
cooperatively  between  Ine  Department 
of  the  tatenor  and  the  Forest  Service,  or 
tiiat  only  one  agency  shouM  ua 
designated  ta  handle  appeals  to  avoid 
dual  appeal  processes  or  the  "stadcin^ 
of  appeals  1  e  at  to  the  Fbiesl  Oenice  and 
then  to  tiie !  1  iterior  BoanI  of  Land 


the  final  TitawwHng  ctoit^  mJiith 

Forest  oe^'foe*  After  conMeralioB  ^  eu 
of  the  cennenli.  the  eection  it  wnewied 

111  me  nBlR  nlBeBBKBH  ^9  CRnnjr  HlOOe 

insiBiiOBs  WnCB  sppeeiB  eve  pvopef^ 
nMoe  to  ^he  evfeoe  omni^ii^  ejency- 

Section  SULSStalt'sarckaritaUB 
qrganizatiam'M  omamntnp  ofmufuoe 
overlying  fadBr^y-ownedaaneiok. 

One  oonmcat  oMedsd  to  Ike  ai>4ay 
period  nMowad  State  or  charitaye 
organizatiaas  to  ftMrnalate  slipnlalioaB 
under  this  section  of  the  prapoaed 
rulemaldag.  hi  respenss  to  thto 
comment.  Mda  aecHon  hi  te  final 
rulemaking  has  been  Modiled  to  bring  it 
into  confomMnoe  wHh  dw  raardlnetton 
piuueiMreB  aeen  for  lanes  taMer  Ine 
juristfcHan  e(f  a  aaifaoe  wanngiHB 

Section  3100.1  Who  may  hidd  leases. 

that 


8 

uimecessarily  repaalB  the  infonnatioB 
contained  in  S  Sioej-l.  Hie  conunent 
expressed  the  view  that  the  purpose  of 
§  SlflS-l'Ims  always  been  to  iwuish  a 
qualntcatietis  nSahigas  those  persons  or 
entities  who  are  authoiiaed  to  h<M 
leases  in  accordance  with  section  1  of 
the  smnern  Leasng  Act.  and  that 
paragraph  (b)  of  the  proposed 
rulemaking  does  not  fisH  widiin  this 
categoiy.  Ine  comment  is  adopted  in  me 
linai  rulemakhig  and  paragraph  (b)  has 
been  removed. 

Section  Sioe.4  Sigaatmm. 

CxieoeiBHeBt  AOfSu  wen  tots  eefXiOR 
of  the  exieUBg  legriadevs  ehonkl  be 
BiBeRQeB  «o  rRBQwe  TevefVfiGe  ^o  ivnRer 
Subpart  3n2.  The  finri  ralemridng 
published  in  the  Federal  Ragistar  on 
May  16. 1MB  (5S  FR  173«9.  made  this 
revision. 

Section  aWiS-l    QMopJianoe. 

A  laige  nmaber  of  cemmewts  were 
received  on  Ms  section  of  the  proposed 
ruleuiakiag.  A  few  oomnents  eicpreesed 
oonoeni  niat  companies.  assaQaaORS. 
paitneiships.  etc..  oomM  not  be 
reflponsnMe  lor  an  ov  meir  pafoiera  or 
poteHffiai  partners  acnoiis  in  oeaspij^ng 
vnni  Vie  reQvireBRnis  ev  nus  secnon. 
and.  coaae<|auul|y.  wuaM  be  feoed  win 
canceHation  of  leases  9  a  violation 
occurred.  Tne  statale  itsen  establinies 
the  reqeirsnen  t  To  be  in  coinpUance . 
with  seiAon  1  of  Ae  Minerri  tearing 
Act  (30  US.C  161).  it  to  necessary  t^ 
all  assoctations  of  con^ianies. 
indlvidnab.  etc..  ensare  that  their 
mefflbers  are  cumplying  with  die 
requirements  of  the  law.  The 


introduOtaiy  paiagyaphoft  3102.^-1  of 
the  proposed  rvienMM^g  has  been 
a^u^Reo  ivnawin  GBV^^e. 

AnotiMr  conment  on  ins  section 
suggested  that  flie  rhbi  nnemaking  add 
a  piuvisiun  ta  siBowQie  aBthorixeo 
oincer  to  reqoest  lufmniBlton  relative  to 
compliance  at  any  time.  Tnto  suggestion 
has  not  been  adopted  became  the 
Bureau  of  Land  ^*  'T  in»nt  has  me 
authority  to  letiidre  tfris  information 
when  aecessaty  under  1 91te.S-S  of  the 
final  ndemakitig  puUisfaed  on  May  16. 

igeBfssFKiTSio). 

One  comment  suggested  i  310Z.S-1  of 
the  final  rulemaking  shbidd  include  the 
provtoion  that  subi^ssion  of  an  offer  to 
lease  or  a  request  for  approval  of  an 
assignment  consfitutes  certification  of 
con^diance  adth  die  legulatioiis.  Thto 
provision  Is  induded  in  i  3102.5-2  in  ttie 
final  rulemaking  pubBshed  on  May  16. 
1968  (53  FR 173M).  Therefore,  no  change 
is  necessary  is  this  final  rulemaking. 

Several  r.cimmi»nts  reqaested  that 
S  3102J!-l[e)  be  modified  to  indicate 
that  a  party  to  detemined  to  be  in 
nonconplianoe  widi  die  ReEonn  Act 
begifloiiig  on  the  date  of  the  final 
decision  of  imposition  of  a  dvil  penalty 
As  discussed  earlier  in  thu  preamble  at 
§  3000  J.  the  interpretation  of  section  41 
of  dw  Act  to  reqoired  to  be  aude  by  the 
Departasenl  of  Justice.  Sedios  310e.5- 
1(e)  toadopted  in  die  final  rulemaking 
widioat  snwadmsBt 

Several  oonmseato  aaggesled  that  a 
definition  d  "oontrol"  be  mUed  in 
§  »tCB.5-l(f)  of  the  final  rolemsHng 
These  ceaaaeato  have  nwftt  aad  the 
final  Hdiwatan  adUa  a  uusa  lefaiuice 
to  die  dsfiotioa  oontoiaedin  f  S«Bajl>- 
5(Rt  ef  the  ansting  revelations.  Thto 
oeiwnnn,  pwPwMpwBci.g>  owi^wy  ^wn 
die  astern KaMtKA)  taqaauumto  of 

Act.  30U3.C.  aBllaXZXA).  meeta  die 
reqafanmeato  of  sactisa  S1IIC(d)  of  die 
Refann  Act  as  wsA. 

Anomber  of  ooHMnto  on  B  3iaz.S- 
1(f)  of  the  pcopoead  laleamkme 
questioned  cancellation  of  a  lose  while 
an  admiatotrative  or  judicial  appeal  u 
pending.  Smce  there  also  Is  an  appeal 
pro  virion  in  canjanctioa  with  a  lease 
caimeMatioa  dedsion.  no  change  has 
been  made  in  tfie  final  ndemaking. 
Notwifhriamftng  die  ooncems  expressed 
in  several  comments  that  there  awy  bra 
genuine  dispete  ceaceining  either  the 
adequacy  of  tiiarectoaMttan  pevMnaad 
or  tlie  ci^w  penalty  aaposen.  as  ^nww  aa  a 
potential  for  invaMatien  of  Iqases  or 
transfers  entered  into  subseqeent  to  the 
fanare  or  rerosal  to  perform  redeniatioa 
W011C  property,  these  measares  are 
necessary  to  ensare  confmance  with 
section  17(|3  of  dieMnerel  Leasing  Act, 
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and  disputes  can  be  resolved  upon 
appeal  of  the  cancellation. 

Severai  comments  expressed  concern 
that  the  beginning  of  the  noncompliance 
period  for  section  17(g)  of  the  Act,  as 
stated  in  S  3102.5-l(f)  of  the  proposed 
rulemaking,  could  be  interpreted  as 
being  at  two  different  times.  The  Hnal 
rulemaking  has  been  amended  to 
indicate  that  noncompliance  shall  begin 
on  whichever  date  occurs  first,  either 
the  date  of  imposition  of  a  civil  penalty 
or  the  date  of  attachment  of  a  bond  and 
that  noncompliance  shall  end  when  the 
United  States  has  been  reimbursed  for  . 
all  costs  incurred  as  a  result  of  the 
specific  infraction. 

In  response  to  several  comments,  a 
new  §  3102.S-l(g)  is  added  in  the  final 
rulemaking  to  provide  a  cross-reference 
to  redesignated  9  3106.1(b)  of  the  fihal 
rulemaking,  which  specifies  that 
signature  on  a  request  for  approval  of  a 
record  title  assignment  of  less  than  640 
acres  outside  of  Alaska  (2,560  acres 
within  Alaska)  shall  certify  that  the 
assignment  would  further  the 
developmenLof  oil  and  gas.  However, 
the  Bureau  may  request  further  evidence 
of  compliance  with  the  provision  of  the 
Reform  Act  ,  '  f . 

Section  310Z.6   Agents. 

Several  ieomments  on  this  section  of 
the  proposed  ruleihaking  recommended 
thai  it  be  either  clarified  or  removed. 
Most  of  tl«e  comments  stated  that  it  was 
not  advantageous  t6  Gorpoitations  or   • 
entities  to  execute  special  agency 
agrecHnaits  solely  for  persons  attending 
and  bidding  at  lease  sales  who  assist 
and  execute  doomients  on  behalf  of  a 
firm.  One  comment  felt  this  section  of 
the  proposed  rulemaking  constituted  a 
Government  intrusion  into  the  conduct 
of  business  of  the  private  sector.  This 
section  has  be«i  removed  in  the  final 
rulemaking.  Section  3102.5-3  of  the  final 
rulemaking  published  on  May  16, 1988. 
gives  the  Bureau  sufficient  authority  to 
request  further  evidence  and  to  review 
any  necessary  documents  to  determine 
compliance. 

Section  3103.1-1    Form  of  remittance. 

Several  comments  requested  tlwt  this 
section  of  the  final  ndenaking  include 
sight  drafts.  U.S.  Oepaitaent  of  the 
Treasury  requirements  prohibit  the 
acceptance  of  sight  drafts  by  any         -    f 
Federal  agency  for  payments  of 
obligations.  Therefore,  the  final 
rulemaking  does  not  include  sight  drafts 
as  a  form  of  remittance. 

Several  comments  were  received 
concerning  the  use  of  credit  cards  since 
no  provisions  for  such  are  currently  in 
place.  The  Government  presently  is 
negotiating  the  provisions  that  would  in 


the  future  allow  the  use  of  credit  cards 
for  receipt  of  pavments.  The  final 
rulemaking  would  aUow  the  use  of  this 
type  of  payment  when  it  is  authorized 
and  specific  procedures  have  been 
developed  and  announced  to  the  publia 

Two  comments  on  this  section.of  the 
proposed  rulemaking  addressed  the  fact 
that  cash  was  not  included  as  an 
acceptable  form  of  remittance  in  the 
proposed  rulemaking.  The  final 
rulemaking  does  not  allow  remittance  of 
cash  because  it  is  adrainistrativdy 
difficult  to  monitor  and  handle  for 
security  reasons,  particulariy  at 
competitive  sales. 

A  few  coounents  requested  that  the 
Bureau  of  Land  Management  be  more 
Hexible  with  regard  to  the  required 
description  of  "payable  to"  on 
remittances  to  avoid  frivolous  lawsuits 
on  technical  grounds.  The  rulemaking 
identifies  the  correct  payee  name  to  be 
used  for  all  remittances.  However,  any 
remittance*  made  out  to  "BLM."  "DOl." 
or  "Bureau  of  Land  Management"  are 
accepted  as  payment  and  no  problems 
have  been  encountered. 

Section  3103J-1  Rental  requirements  '■'''  I 

One  comment  on  this  section  of  the  ' 
IHoposed  rulemaking  suggestedth^t  the . 
statement  in  tl^e  preamble  of  the  ..  -^ .  , 
proposed  ruteroaking  diat  the  < . 

requirement  that  nominations  and  bids 
be  accompanied  by  the  first  year's 
rental  to  ensure  "serious"  bids  was 
unlikely  to  have  any  bearing  on  how 
serious  bids  are  apt  to  be  and.  in  fact, 
mi^t  didibdsh  Climate  revenues 
available  for  bidding.  The  final 
rulemaking  has  not  been  changed 
because  submission  of  thete  meoeys  i«  , 
a  measure  of  bidder  inteat,  and  a 
nomination  or  bid  must  be  accompairied^ 
by  the  rental  to  allow  prompt  lease 
issuance. 

Several  comments  suggested  that 
allowing  only  10  calendar  days  for 
curing  a  deficient  rental  in  {  3109.2-l(b) 
of  the  proposed  rulemaking  was  too 
short  and  unreasonable.  One  comment 
pointed  out  that  the  proposed  rule 
language  did  not  spedfy  that  the  10- 
calendar  day  period  does  not  begin  until 
receipt  by  me  applicant  of  a  notice  of 
the  dBfidency.  Thia  section  of  the  final 
nilemakia^  is  aaiaBded  to  clarify  the 
provision  and  to  allow  16<»lendar  days 
from  receipt  of  a  defikdency  notice. 

Another  comment  on  1 3103.2-l(b)  . 
suggested  that  the  Bureau  allow 
correction  of  errors  made  "in  good 
faith."  Asfde  from  the  judgmental 
factors  involved  and  the  creation  of    t 
undue  dispute,  not  all  types  of  defects  : 
can  be  considered  curable  with  no  loss 
of  priority,  but  instead  must  be  treated    ^ 
on  a  case-by-casc  basis.The  final 


rulemaking  has  not  been  amended  to 
include  this  suggestion. 

Several  comments  suggested  that 
{  3103.2-^1  of  the  proposed  rulemaking 
be  revised  to  require  rental  on  a  net  acre 
basis  instead  of  a  gross  acre  basis. 
Section  3103.2-l(c)  of  the  existing 
regulations,  whidi  was  not  a  part  of  the    ■ 
proposed  rulemaking  and  has  been  in 
existence  for  many  years,  requires  diat 
rentals  not  be  prorated  for  undivided 
fractional  interest  lands  but  be  payable 
for  the  full  atneage  in  such  laniki.  The 
Government  charges  the  rental  for  the 
acreage  in  which  it  owns  an  interest* 
whether  it  be  the  entire  interest  or  less. 
The  comments  have  been  considered, 
but  no  change  has  been  made  in  the 
final  rulemaking.  Moreover,  because  of 
the  wide  variation  In  the  fractional 
interest  that  may  be  held  in  certain 
lands  and  the  difficulty  of  administering 
leases  with  varying  mineral  interest 
lands,  it  is  necessary  to  require  rental  on 
the  full  acreage. 

Section  3103.2-2  Annual  rental 
payments. 

'/  One  comment  recommended  the 
1 3103.2-2(i)  of  the  existing  regulations 
be  retained  in  the  final  rulemaking. 
Retention  of  this  section  is  not 
Itiecebsary  beciause  the  final  rulemaking 
provides  for  rental  provisions  "as  stated: 
in  the  lease".  The  recoipmendation  is 
not  adoptied  in  ^  fhif  I  rulemaking- 
Another  oMnment  suggested  that  the  , 
filhal  rulemaking  ^Mcify  in  1 3103.2-2< 
diat  rentalt  should  not  be  increased  for 
lease*  extended  beyond  their  fifth  year 
by  drilling  or  production.  Since  the 
Reforrii  Act  ir(ftp>lic>  diet  the  rental  shall 
not  be  leas  than  $2  after  the  fifth  year, 
this  suggestion  has  not  been  adopted  in . 
the  finpl  ndemaking. 

A  few  comments  on  1 3103.2-2(b)  of 
the  proposed  rulemaking  suggested  that, 
to  comply  with  the  law.  the  phrase 
"application"  as  well  as  "offer"  be 
induded  in  this  section  and  that  it  be 
reformatted  in  the  same  manner  as 
paragraph  (a)  of  the  section  to  make  it 
clearer.  These  suggestions  have  been 
adopted  ih  the  Bnal  rulemaking  with 
regard  to  those  leases  "grandfathered" 
by  the  Reform  Act.. 

Several  connepts  were  received  on 
1 3ia8.^^bNl)  of  die  proposed 
fulemakiag.  One  comment  expressed 
strong  ctMioern  that  this  section  would 
douUe  the  annual  rental  rate  beginning 
in  the  sixth  year  for  leases  issued  under 
farmer  Sulqwrt  3112  because  the  final 
rulemaking  waa  viewed  to  end  the  rental 
rate  reduction  from  S3  to  tl  per  acre 
previous^  granted  by  the  Secretary  of 
the  Interior.  The  comment  was 
concernedihat  this  increase  would 
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discourage  e»loration.  Because  the 
proposed  rul^inaking  merely^  applies  the 
rental  rate  satjby  the  Reform  Act  to 
leases  issued  ^nder  former  Subpart  3112 
(and  would  l^Wer  the  present  r^ulated 
rate  from  $3  M  $2  per  acre),  this 
comment  has  not  been  adopted  by  the 
fmal  rulemaking.  Hie  Secretary  of  the 
Interior  wouln  continue  to  have  the 
authority  am)  {discretion  to  grant  a  rental 
rate  reduction;  in  accordance  with 
section  39  of  khe  Mineral  Leasing  Act 

Another  ctji^enf  on  §  3103.2-2(b)(l) 
of  the  proposiad  rulemaking  suggested 
that  the  datelqited  should  be  changed  to 
that  date  wheti  the  rental  increase 
provision  actually  will  become  effective 
because  of  tlk  Secretary's  granting  a 
rental  reduction  until  February  1, 1989. 
In  response  tbj  this  comment,  the  final 
rulemaking  specifies  the  date  that  leases 
issued  under  ibrmer  Subpart  3112  after 
February  19,  III82,  become  subject  to  the 
annual  rental  increase  in  the  sixUi  and 
subsequent  l^lse  years  of  $2  per  acre  or 
fraction  thereof. 

A  few  comitents  on  9  3103.2-2(b)(2)  of 
the  proposed  rulemaking  suggested 
removing  the;  known  geological  structure 
and  favorabl^lpetroleum  geological 
province  tertauiology.  No  change  has 
been  made  in  ue  final  rulemaking 
because  thes^  two  terms  must  continue 
to  be  recogni^  for  all  leases  issued  in 
accordance  with  the  regulations  in  effect 
on  or  before  December  22. 1987. 

Several  coa^ents  were  received  on 
i  3103.2-2(c)qf  the  proposed 
rulemaking.  The  comments  questioned 
the  payment  both  of  annual  rental  and 
royalty  on  feales  assessed 
compensatorylroyalty.  Most  of  the 
comments  artiied  that  the  1959 
Solicitor's  Omiion  is  in  error  since  the 
compensatortjroyalties  compensate  the 
Department  df  the  Interior  as  if  the 
production  hii  occurred.  The  comments 
also  suggesteq  that  such  double  charges 
are  inequitable  and  could  result  in 
termination  qf  the  lease.  The 
Department  has  reviewed  the  issues 
raised  by  the  comments.  However, 
based  on  the  Solicitor's  Opinion,  which 
remains  in  foKe,  it  is  clear  that  both 
rental  and  royalty  are  due  in  this 
situation.  Re^Ul  is  due  until  a  discovery 
is  made  on  the  lease.  By  paying 
compensatorvi  royalty  bi  lieu  of  drilling, 
the  lessee  in  meet  has  also  opted  to 
continue  rentn  payments.  The  final 
rulemaking  makes  no  diange  in  this 
provision. 

One  comment  received  on  S  3103.2- 
2(d)  of  the  proposed  rulemaking  pointed 
out  a  discrep^Kcy  between  this  section 
and  {  3Va.Z^  of  the  existing 
regulations,  "m*  suggestion  has  been 
adopted  and  f  3103.2-2(d)  of  the  final 
rulemaking  h^  been  modified  to 


indicate  that  the  $5  rental  rate  is  due 
beginning  with  the  termination  date  of 
the  lease.  Section  3103.2-2(e)  also  has 
been  modified  in  the  final  rulemaking  to 
clarify  when  the  $10  annual  rental  rate 
is  required  for  reinstated  competitive 
leases. 

Section  3103 J-1    Royalty  on 
production. 

Numerous  comments  were  received 
on  this  section  of  the  proposed 
rulemaking.  The  majority  of  comments 
supported  the  12Vi  percent  fixed  royalty 
rate  in  §  3103.3-l(a)(l).  expressing  the 
view  that  this  flat  rate  would  promote 
drilling  on  marginal  lands,  generate 
higher  bonus  bids,  and  woiSd  be  easier 
to  administer. 

Some  of  the  comments,  however, 
pointed  out  that  Congress  did  not  alter 
the  competitive  royalty  ^ate  when  it 
enacted  the  Reform  Act  Since  1920. 
section  17  of  the  Kfineral  Leasing  Act 
has  provided  that  the  royalty  rate  for 
competitive  oil  and  gas  leases  shall  be 
"not  less  than  12  V^  percent"  Some  of 
the  comments  suggested  that  this 
discretionary  provision  must  be 
implemented  today  as  it  was  in  the  past; 
that  is,  that  the  discretion  is  illusory. 
This  provision  of  the  law  has  been 
implemented  in  the  past  by  delegating  to 
the  authorized  officer  the  discretion  to 
prescribe  the  royalty  rate  in  the  Notice 
of  Competitive  Lease  Sale.  While  the 
Bureau's  authorized  officers  in  the  past 
have  prescribed  a  Bureau  standard  form 
rate  schedule  based  on  the  rate  of 
production,  the  existing  oil  and  gas 
leasing  regulations  have  not  required 
this.  The  c(Mnpetitive  oil  and  gas  royalty 
rate  has  been  interpreted  in  the  same 
manner  as  the  coal  royalty  rate  in 
section  7(a)  of  the  Act  as  added  by  the 
Federal  Coal  Leasing  Amraidments  Act 
that  is.  while  the  royalty  rate  cannot  be 
lower  than  12  Vi  percent  it  does  not  by 
law,  have  to  be  higher. 

A  review  of  recent  revenues  fix)m 
producing  oil  and  gas  leases  indicates 
that  approximately  12  percent  of  the 
producing  lease  accounts  (3414  of 
24.109)  administered  by  the  Minerals 
Management  Service  are  variable 
royalty  rate  leases.  The  impact  of  the 
variable  royalty  leases,  however,  is 
insignificant  because,  in  calendar  year 
1967.  of  ahnost  tl  billion  in  royalty 
revenues  received  fit>m  leases  only 
$5,528,658  was  derived  from  the  portion 
of  royalty  above  12%  percent  from  those 
leases  with  a  variable  royalty  rate 
schedule.  His  is  much  less  than  1 
percent  of  the  royalty  revenues  received- 
Since  50  percent  of  the  lease  revenues 
go  to  the  States,  and  40  percent  goes  to 
the  Reclamation  Fund,  only  $552,865 
from  royalty  revenues  remains  for  the 


Government  to  administer  die 
inspection  program  for  all  Federal  leases 
and  to  determine  whether  well 
production  figures  are  being  properly 
allocated.  The  flat  rate  simplifies  thU 
complex  task.  In  addition,  higher  royalty 
rates  on  competitive  leases  may  direct 
more  activity  toward  the  noncompetitive 
leasing  program  in  which  leases,  by 
statute,  have  a  primary  term  of  10  years 
with  a  fixed  12  V^  percent  royalty  rate. 
The  Reform  Act's  deemphasis  of  the 
noncompetitive  leasing  program  through 
increased  incentives  in  competitive 
leasing  activity  is  preferable  and  in  the 
pubUc  interest  in  accordance  with  the 
provisions  of  the  Reform  Act. 

The  Bureau  is  mindful  of  the 
comments  expressing  concern  with  the 
adoption  in  this  final  rulemaking  of  a 
fixed  royalty  rate  of  12  Vi  percent  and 
will  continue  to  study  this  matter. 
Various  suggestions  that  have  been 
made  and  may  be  considered  for  future 
use  by  the  Bureau  include  rate 
differentials  based  on  the  existence  or 
level  of  production  within  a  geographic 
area,  or  a  different  flat  rate  royalty  such 
as  a  16%  percent  royalty  in  lieu  of  the 
12%  percent  royalty  rate.  The 
Department  of  the  Interior  will  continue 
to  consider  alternatives  from  all  sources. 
In  the  course  of  considering  any  further 
change  in  the  regulations  with  reelect  to 
the  royalty  rates,  public  comment  will 
besought 

Sevnal  comments  on  S  3103.3-l(a)  (2) 
and  (3)  of  the  proposed  rulemaking 
expressed  the  view  that  the  royalty  rate 
should  not  be  increased  when  leases  are 
reinstated.  The  Mineral  Leasing  Act 
requires  increased  royalty  for  leases 
reinstated  under  the  Class  II  procedures. 
The  Interior  Board  of  Land  Appeals  has 
held  that  Congress  intended  a  penalty 
provision  to  apply  to  reinstated  leases. 
The  final  rulemaking  adopts  the 
proposed  language  with  no  change. 

A  number  of  comments  noted  the 
typographical  error  in  {  3103.3-l(b)  of 
the  proposed  rulemaking.  The  final 
rulemaking  corrects  the  word  "quality" 
to  read  "quaUfy." 

Sect/on  3103.3-2    Minimum  royalties. 

Several  comments  were  received  on 
this  section  of  the  proposed  rulemaking. 
Ona  comment  suggested  retaining  the 
language  of  the  existing  regulation  at  the 
end  of  paragraph  (a)  that  requires 
payment  of  the  difference  if  the  actual 
royalty  paid  during  any  year  is  less  than 
$1  per  acre.  The  final  nilemaking  clearly 
specifies  under  paragraph  (a)(1)  Uiat  a 
minimum  of  $1  pw  acre  is  payable.  In 
addition,  the  lease  terms  contain  this 
language.  No  change  has  been  made  and 
the  final  rulemakiiig  is  adopted  as 
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proposed.  A  few  commenta  ■"gg"**'^ 
that  the  final  nilftmalring  should  specify 
that  the  lessee  receive  nolffication  beta 
the  authorized  officer  that  the  lease  is 
sublect  to  miiriiniiin  royalty.  Royalty  is 
paid  to  the  Mmerals  Management 
Service,  and  it  detenoines  whether 
sufficient  royalties  are  paid  to  meet  the 
minimum  royalty  due.  The  final 
rulemaking  adopts  the  proposed 
rxilemaking  with  no  change. 

SecUon  3104.1    Bond  obUgolians. 

Several  comments  were  received  on 
this  section.  Some  of  the  comments 
suggested  that  the  time  for  re<juiring 
bond  coverage  should  not  be  limited  to 
the  commencement  of  surface  disturbing 
activities  related  to  drHIing,  bat  should 
start  al  Ae  beynning  of  any  surface 
disttffbmg  activTties.  A  few  of  tfie 
comments  indiGated  that  any  surface 
disturbing  activities  lelaled  to  any 
aspects  <rf  lease  developnent  shoald 
require  boiufiiig.  Tlie  first  sentence  of 
§  3104.1(a)  of  the  proposed  rvtemaking 
revised  the  existing  fcgalatioB  to  ehan^ 
the  time  when  a  bold  is  leqeiw^.  From 
the  cemaienoemeat  of  surface  distwfanig 
activities  rsieled  to  AriMing  operations 
rather  than  from  the  connnencement  of 
drilUog  operaliaas.  Lease  operations  are 
cendnEted  in  acoofdsace  widi  the 
operations  and  satface  ase  activfties 
contained  in  Ike  apfmved  Application 
for  Permit  to  Drill.  The  Imguage  of  die 
proposed  rulemaking,  which  is  adapted 
in  the  final  ndenakiqg.  will  ensme  tint 
any  sutiaee  riistarhino  activities 
requiring  redaflsation  wiU  be  bonded. 
No  entity  may  ondectake  any  sa^ce 
disturhanice  reiyoriag  red^naticm,  sudi 
as  road  constnictian.  witfaont  an 
aMHOwed  permit  to  driU.  Building  roads 
on  Federal  surfa^  withoitf  approval 
would  result  n  trespass  preotediags.  No 
change  ia  made  in  this  section  el  the 
final  rulemaking. 

Another  comment  on  f  3MiJ(a>(rf  the 
proposed  rulemakiog  teconuiended  that 
holders  of  operating  rights  (sublessees} 
be  removed  as  parties  who  may  fimush 
bonding  covetaga  since  the  current 
Bureau  of  Land  Managesieat 
adjudication  procedures  for  handling 
operatmg  rights  trwwfer  approvals 
would  make  it  difficult  to  accept  bonds 
from  those  parties  without  extensive 
title  review.  No  change  is  maxie  in  the 
final  rulemaking  since  any  party 
furnishing  bond  coverage  has  the  basden 
and  responsibility  to  the  Bureau  tor  the 
lease  activities  being  conducted. 

One  comment  on  S  3104.1(c)  of  the 
proposed  rulemaking  questioned  the 
elimination  of  the  acceptance  of  cash  for 
a  personal  bond.  Ca^  is  eliminated  as 
an  acceptable  personal  bond  because  of 
guidelines  firom  the  Federal  Reserve 


Board  as  well  as  Butcaa  fickl  office 
concemaaboat  security  problams  in 
accepting  and  hnwdling  largn  wuns  of 
cask  Potential  obUgors  ahnsdd  ha 
capable  of  cenvastiag  cash  eaai^  into 
either  a  rashior's  ar  certified  check  er  a 
certificate  of  deposit,  all  of  wrtiich  are 
acceptable  forms  of  personal  bonding. 

Several  coaunents  commended  the 
proposed  expansion  of  types  of 
acceptable  peraanal  bondft  in  1 3I(M.l(c) 
to  include  ctttifiijatea  ofdoyasit  md 
letters  of  ctadtt.  One  csnnnent  iadtoated 
that  this  provision  would  greatly  assial 
operatorsin  obtoiniag  the  guarantees 
needed  farredanatian  woric  reqaired 
for  disturbed  aiaas.  A  few  oonunents 
were  adverse  to  the  acceptance  of 
letters  of  credit  and  expressed  Ae  view 
that  suck  letters  of  credK  would  be 
inadequate  to  ensure  diat  the  Bureau 
would  be  aMe  to  recover  damages  after 
the  expiratftm  of  any  fixed  term  of  tfie 
letter  of  credit.  The  eonmients  suggested 
that  the  specific  tem  of  a  letter  of  credit 
coidd  ea^y  resirit  in  inadequate 
coverage  aAer  Ae  term  expired  and 
would  be  difiiadt  to  manage.  However, 
other  Federal  agencies  accept  letters  of 
credit  without  (fifficdties.  Accordingly, 
in  the  final  rulemaking  letters  of  credK 
are  an  acceptable  fbrar  of  security  far  a 
personal  bond. 

Another  comment  recommended  that 
only  letters  of  credit  with  an  indefinite 
term_  be  considered  acceptable  to 
acconsnodate  leases  that  become 
indefinite  in  duration  upon  compietion 
of  a  producing  well.  The  final 
rulemaking  is  mocfified  to  re<{uire  that 
letters  of  erecfil  shalT  include  language 
requiring  aidomatic  renewal  for  one- 
year  perio<b  in  the  absence  of  specific 
notice  to  the  proper  BLM  office  at  least 
90  days  prior  to  tfie  expiration  date  of 
the  tetter  of  credit  or  prior  to  the  intent 
not  to  renew.  OQier  changes  adopted  in 
this  section  of  the  final  rotemakingmake 
it  consistent  with  that  contained  in  30 
CFR  aoaaCbl.  which  contains 
requirements  used  by  the  Office  of 
Surface  Mining  for  letters  of  creifil.  A 
final  comment  recommended  that  letters 
of  credit  should  be  issued  by  Federally 
insured  uostrtutions  in  the  saaie  manner 
as  certificates  of  deposit  This 
suggestion  has  been  ^^oprfd  hi  the  final 
rulemaking. 

One  comment  received  on  \  31MJ  oC 
the  pcoposed  rulenakiag  expreaaad 
concern  that  operators  may  be  required 
to  fumisk  bonds  to  both  the  Bureau  of 
Land  Management  and  the  Forest 
Service  Cor  the  same  lease  obligation. 
The  rnmrnenter  requested  that  the 
Bureau  and  Forest  Service  piovkla  a 
means  whereby  a  single  statewide  or 
nationwide  bond  would  cover 


compliance  with  aU  leaae  terma  moA  the 
redamatiea  teqaisementa  of  both 
surface  agencies.  Tha  DepajtoicJd  ol  Ike 
Interior  iaeomaaittnd  tonal  i 
du|dicatel 

possible,  and  wilt  coosdiils  witk  the 
Department  ol  A^tenknie  in 
impkmsattaig  cadi  agency^s  respective 
responsibdittea  ondor  the  Mwai  Act. 
Ike  Buean  ol  Land  Managenent  will 
continue  to  be  the  offieiat  office  of 
record  for  accepting  and  nwinfaining 
bonds  associated  wfth  Federal  oil  and 
gas  leases  and  operations  thereon.  Tne 
BurecHt^  in  accordance  with  the 
interagency  agreement  with  the  Forest 
Service,  also  would  consider  any  Forest 
Service  reconunendstions  to  increase 
bond  coverage  as  may  be  required  by 
S  3104JS.  Final  determination  as  to  the 
meftod  by  which  the  Secretaiyof 
Agricnittire  implements  his/her 
responsibilities  under  the  Reform  Act. 
however,  will  be  made  by  that 
Secretary.  Accordingly,  no  change  has 
been  made  in  the  final  rulemaking 

Another  romment  on  \  31011  of  the 
proposed  rulemaking  requested  that  the 
final  ralemaking  imptemient  the  Bureaa 
of  Land  Management  Director's  Task 
Force  reconuaoidation  that 
"piggybacking"  of  Fcdesal  and  State 
bond  requiremente  be  peimiltod  in  order 
to  preclude  unnecessary  dapUcato 
coverage  for  redaaalien  requiremente. 
The  find  rulemaking  piovidea  the 
minimum  retpdeemento  acceptable  to  the 
Departmeitt  of  dM  IntcrnB.  Any 
implemi  ntelkwi  al  tke  aopoap*  oi 
allowing  coverage  tor  both  MIeral  and 
State  coacema  rchted  to  devdopaent 
of  oil  and  gas  leaaes  can  be  addressed 
only  dnoogh  indifvidaa)  agroeaents 
between  die  Baroea  and  dto  State 
concerned.  The  Bareaia  would  favor 
such  attematekondfaigpropeaals  for 
any  State  Aat  wunM  dlnrire  to  pJetsoe 
such  arrangementeh  provided  diet  both 
parties  needs  are  net,  bat  cannot  make 
such  toHHHitnieate  at  tMs  time. 

For  consistency  with  the  bonding 
provisions  contained  in  9  31011(a),  the 
bonding  requirements  for  geothermal 
resources  leasing  contained  in  §  3206.1- 
1  also  are  amended  in  this  final 
rulemaking. 

Section  3UH.2   Uambomd. 

Two  comments  recdved  on  1 3104.2  of 
the  proposed  rulemaking  recommended 
that  hddersof  operatii^iitfite 
(sublessees)  be  eliminated  aa  parties 
who  may  finisk  laaae  bonds.  Na 
change  is  made  in  the  find  rulemakiag 
since  tke  party  fiHaiakii^  bond  eovatage 
has  the  responsikdi^  for  activitiea    . 
related  to  lease  devek>pinent  and 
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reclamatioiL  ^nd  a  holder  of  operating 
rights  may  fa|a  audi  a  party. 

A  few  oooiBenta  on  this  section  also 
requested  tli|E|t  the  final  rulemaking  add 
specific  provisions  to  allow  idiased 
release  of  b«Mds  when  reclamation  has 
progressed  tu  a  point  where 
continuation  pf  die  fidl  bond  amount  is 
no  longer  neaessary.  Since  current 
Bureau  polimallows  phased  release  of 
bonds  in  thefmanner  recommended  no 
timendment  u  needed  in  the  final 
rulemaking.  Nothing  in  the  rulemaking 
prohibits  redacing  bond  amounts 
through  a  pnased  release  as  special 
conditions  miy  warrant 

One  comnftat  suggested  diat  1 3104.2 
be  modified  u>  require  attachment  of 
any  operatorb  bond  before  attaching  a 
lessee's  bond  This  recommendation  is 
not  adopted  kp  the  final  rulemaking 
since  a  defaalt  in  p^orming  any  lease 
obligation  must  leave  the  Government  in 
a  position  to|  aursue  all  possible  options 
to  remedy  tm  situation.  Lessees  remain 
free  to  pursiM  other  dvO  remedies 
against  non-performing  operators. 

A  few  conkients  requested  that  the 
last  sentenc^  of  f  3101.2  of  the  proposed 
rulemaking  b  t  clarified  to  specify  what 
documentatilcm  is  required  in  order  for 
an  operator  ii  use  a  lessee's  or 
sublessee's  aand.  This  suggestion  is 


adopted 

been 

documenta 

consent 

operator 

lessee's  or  si 


final  ndemaking  has 
The  specific 
usually  required  is  a 
le  surety  to  includa  the 
the  coverage  <rf  the\ 
lessee's  bond. 


Section  3t0i^    Unit  operator's  bond. 

Two  commants  on  this  section  of  the 
proposed  ruteiaking  sug^wted 
elimination  af  the  do^ilication  of  i  3104.4 
and  Subpert|3lS4.  lUs  suggestion  has 
been  adopted  in  the  final  rulemaking  by 
the  removal  tif  Subpart  3184.  Two 
comments  rMommended  revisions  to 
simplify  and!  clarify  the  language  in 
S  3104.4.  In  response  to  diese  comments, 
the  final  ruldmaking  revises  this  section 
and  removes  1 3184.1.  For  consistency, 
the^nal  rul^tbaking  also  removes 
i  3184.1  ^XMui^ning  geothermal 
resources  imit  bonds,  and  adds  a  new 
i  3200.6  oontkiiniBg  revised  language 
consistent  wlfli  theinrovisions  in 
amended  1 3|ip4.4. 

Section  31041$   Increased  tmount  of 
bonds.  I 

Several  ottments  on  i  3104.5(a)  of 
die  propo8e4lralemaking  expressed 
concern  diatt  Aequiiing  a  bond  in  die  full 
amount  of  Urn  estimated  costs  of 
pluggingiUis  Mrell  and  reclaiming  the 
invdh^  disturbed  area,  if  any  demand 
for  payment  ItiasoccoRad  within  die 
past  5  years.  |sl0Q  stringent  Another 


comment  suggested  that  increasing  bond 
levels  to  an  adequate  amount  only  after 
an  operator  has  failed  to  fulfill  lease 
oUigations  is  not  a  lespoosiUe  Bureau 
practice.  Some  comments  recommended 
that  the  6-year  period  should  be 
prospective  and  nSi  retroqiective  to 
events  preceding  this  rulemaking,  and 
that  the  authorixed  officw  should  have 
the  discretion  not  to  increase  die  bond 
amount  The  Reform  Act  requires  the 
Secretary  of  die  Interior  to  ensure  that 
adequate  bond  ooverage  is  provided.  An 
operalor'a  refusal  to  plug  a  well  or 
reclaim  tte  surCsce  is  a  serious  bneach 
of  the  regulations  dut  casts  doubt  en 
the  inte^fy  of  that  opentar,  Tlierefore, 
in  such  circumstances  a  very  firm 
uniform  national  poUcy  is  appropriate. 

Anodier  comment  on  Ais  section  of 
the  pnqxMed  rulemaking  suggested  that 
the  bond  coverage  for  full  reoamation 
be  required  in  all  cases.  The  Reform  Act 
does  not  require  such  a  bond,  but  does 
require  the  Sacretary  to  ensure  that 
bonding  is  adequate.  Hie  regulation 
language  accomplishes  the  requirement 
of  the  law  and  the  proposed  rulemaking 
is  adopted  with  onfy  minor  technical 
changes. 

Two  comments  on  this  section  also 
recommended  tfiat  die  audiorized  officer 
be  able  to  increase  bonding  for  any 
actions  odier  than  an^ifdioation  for 
Peradt  toOrOL  Saictfon  SlQ4.S(b} 
provides  diis  authority. 

Some  of  die  comments  received  on 
§  31O(LS0i)  of  the  pn^tosed  rulemaking 
noted  that  a  notice  received  from  the 
Minerals  Management  Service  that  there 
may  be  uncollected  royalties  due  would 
be  grounds  for  the  bond  amount  to  be 
increased  even  if  sudi  a  notice  is  later 
determined  to  be  incorrect  with  no  final 
determination  occurring.  The  Bureau 
agrees  widi  these  comments,  and  the 
final  rulemaking  iamedified  to  indicate 
that  such  a  notice  from  the  Service  must 
have  determined  that  uncollected 
royalties  are  due  prior  to  requiring  any 
increased  bond  amount  for  such 
infraction. 

Several  commentron  1 3104.5 
expressed  the  view  that  the  provisions 
of  thisiectioD  ^eidd  not  be  applied 
during  the  pendency  of  an  appeal  The 
paymmt  under  a  bond  would  not  be 
required  until  a  dedsiim  is  rendered, 
under  any  administrative  appeal  taken 
and  when  all  audi  appeal  ri^ts  have 
also  been  exhausted.  The  Bureau  would 
not  ejqiect  payments  to  be  made  prior  to 
that  time. 

Section  3106.1    Transfers,  general. 

Numerous  amunents  were  received 
on  I  Sioai  concerning  approval  of 
assignments  and  transCsrs.  Many  of  the 
comments  addressed  the  firat  two 


sentences  of  1 3108.1(8)  of  die  proposed 
rulewakiag.  Many  comments  raised  the 
point  that  the  pn^iosed  ratomakii^  did 
not  provide  Car  discretionary  approval  of 
record  tf  tier  assignments  frir  separate 
zones  or  parts  of  legal  subdivisions.  The 
Bureau's  experience  with  these  types  of 
assignments  is  that  they  are  never 
approved.  In  order  to  avoid  implying 
that  these  types  of  assignments  may  be 
approved,  die  final  rulemaking  spedfies 
that  the  Secretary  is  exercising  Us  or 
her  discretionaiy  authority,  under  the 
statute  and  this  rulemaking,  to 
disapprove  such  record  title 
assignments.  TIm  option  for  lessees  to 
execute  transfen  of  non-record  title 
interests  is  unaflected  and  is  believed 
sufficient  for  the  conduct  of  business. 

The  language  in  1 310e.l(a)  of  die 
proposed  rulemaking  was  incorrect  as  to 
the  difference  between  the  terms 
"tawisfer."  "assignment"  and 
"sublease."  Ttansftfs  indude  both 
assignments  and  subleases.  An 
assignment  refers  only  to  a  transfer  of 
reowd  title  interest  and  a  sublease 
refera  to  a  transfer  of  operating  rights 
interests.  The  definition  61  the  term 
"transfer"  in  S  S100.0-5(e)  of  die  final 
rulemaking  published  on  May  16, 1988 
(53  PR  17340),  darifies  use  of  diese 
terms.  The  approval  requirements  in 
S  310B.l(a)  of  thb  rulemaking  relate  to 
asalgnm«its  (rf  sqMrate  zones  or 
deposits  and  parts  of  l^jal  subdivisions, 
not  to  suUeases.  Subleases  iA  operating 
rights  Interests  may  be  <fisapproved  only 
for  ladE  of  bonding  or  qualifications  of 
transferees. 

A  few  commentera  expressed  the 
view  that  the  intent  of  the  Reform  Act 
allowing  the  Secretary  discretion  to 
disapprove  assignments  of  less  than  640 
acres  (2,560  acres  in  Alaska)  was  to 
eliminate  the  activities  of  "forfy-acre 
merchants"  who  subdivide  leases  with 
no  intent  to  develop.  The  commentera 
felt  that  the  discretionary  authority 
should  be  exerdsed  in  such  a  way  as 
not  to  unduly  inconvenience  legitimate 
operatora  wdien  assignments  resulting 
btm  larmoutK  spacing  unit  restrictions, 
options,  ete^  woohH  tether 
development  One  comment  suggested 
that  the  andiorizad  (^cer  shovod 
normally  assume  thfd  the  asdgnment 
was  legitimate  and  would  fruuer  the 
development  of  oil  and  gas,  absent 
evidence  to  the  contrary.  This 
suggestim  has  been  adopted  in  the  final 
rulemaking  widi  creation  of  a  new 
para^aph  (b),  whidi  establishes  that 
executiOtt-and  submission  of  the  request 
for  apinroval  of  an  assignment  will 
certify  that  the  assignment  will  further 
the  development  of  oil  and.ga8.  In 
addition,  in  accordance  wi£  the 
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proviuoos  in  §  3100.5-3  of  tke  May  M( 
198S.  final  rulenakia^  dw  mtlMfized 
ofBcer  may  nqfiirt  MlditMmai 
inforsutioa  atid  ttateflMBtSt.  froB  both 
the  aasigaor  ami  nnnignn.  where  thoc 
is  any  qucstioB  whether  ^K  4 
will  farther  the  devdoctoHnl  of  oil  t 


gas. 

SoBe  of  the  eonmento  suggested  that 
the  standards  that  would  ceostitirte  "^ 
further  the  development  of  oil  and  gas^ 
be  specified  in  the  final  nrieinalring,  if 
only  by  example.  Another  coimnenf  took 
an  opposite  peeition.  leeeramending 
broad  discretioii  on  the  port  of  the 
authorised  officer.  Given  inchision  in  the 
final  rulemaking  of  the  provision  for 
seif-eertiltcation  that  ass^jiunent  wiH 
lead  to  developnient,  desoibed  above, 
and  recognizing  the  wide  variety  of 
legitinMTe  reaeono  voe  nwKRig 
assignments,  it  has  been  determined 
that  the  purposes  of  the  Act  could  be 
best  carried  out  by  leavmg  onspecified 
the  standards  diet  would  be  appfied  to 
deteraiHie  wheHiet  a  partienlar 
assignment  would  farther  develupiiieuL 
This  wiB  afford  tile  authorized  officer 
the  greatest  latitade  for  approfval  of 
assi^nnenrs* 

Many  comments  suggested  that  Aia 
final  ndemakiiag  include  a  specific 
requirement,  echoing  Ae  Refarm  Act. 
that,  except  when  the  assi^unent  is 
determined  not  to  be  in  accordance  with 
appficable  taw.  approval  of  die 
assipunent  be  required  within  60  days 
of  receipt  of  the  request  for  approval. 
This  suggestion  is  not  adopted  in  the 
final  rulemaking.  The  requirement  is 
specified  in  Ae  Act  and  no  purpose 
would  be  served  by  repeatiiig  (be 
requirement  in  nilemaking.  "Hie  Btireau 
of  Land  Management  State  Officea  ate 
committed  to  act  in  a  fimely  manner  on 
all  assignments  and  transfers  in 
accordance  with  this  requirement  of  the 
Reform  Act. 

Sectkms  3107^2    Cemalkm^ 
productioa. 

A  number  of  romments  were  reGAiwed 
on  S  3107.2-2  coDcemiBg  the  additioaal 
language  added  in  the  proposed 
rulemaking  to  clarify  the  60-day  period 
for  r^woddag  a  watt  upon  casaation  of 
productiao.lflost  of  the  '•'™'~t'^ 
expressed  tba  view  that  the  added 
language  would  eBBuaate  uooectaii^y 
and  Bisiaterpsetatioa.  A  few  coauMats. 
howevec  myieated  ^t  the  authociiad 
officer  be  allowed  disfrelion  to  wukvc 
the  SOday  pciied.  The  Mineral  tiroBBB 
Act  (30  U.&a  226(i^  rwyiires  the  l»day 
period.  The  final  nilpaiakiaft.  thocf ore. 
has  adopted  the  langiage  o<  the 
proposed  ndemakiag  without  change 


productiasL 

Several  comments  received  on 
S  7107.9-3  of  Ae  proposed  rufemaking 
suggested  that  the  nual  ruIemakinB  be 
amended  to  piovidie  discretion  to  die 
authorized  oAicer  due  to  the  current 
depressed  prne  of  od.  As  appUcafion 
for  8  suspension  of  production  and/ or 
operations  is  die  appropriate  vehicle  for 
seeking  relief  in  these  sitnatians. 
Anothec  comment  on  this  section 
expressed  the  view  that  a  tease  capabte 
of  prodnctian  shoidid  oof  terminate  due 
to  a  faihue  to  prodnce  frinn  a  shut-in 
well.  This  wouM  be  tme  oniiess  the 
authorned  officer  orders  the  lease  into 
production.  Accordingly,  the  proposed 
rulemaking  is  adopted  without  change. 

20- 


Section  3W7.7   Ejcckangehi 
year  term.    ' 

Section  3WT.8  Renewal  leases. 

Several  rnmments  aiqwaaaed  concent 
that  the  pcopoaed  ndeaakiaft  required  a 
greater  obligation  by  applicaata  {as. 
exchanga  and  leomral  leasee  under 
S  S  31077. 3107.A-l(a)  and  WB*^»)  to 
show  compliance  with  reclamatioa. 
requiremotta  thaa  ia  required  under 
(  3102.^1(0.  The  coiBBMBte  suggested 
that  reference  tacKtifleatieBaf - 
compliance  under  1 9U)AA-\  iaffideBtly 
includes  ooiqiliance  with  redadiatiaB 
standards.  The  final  mlrraaking  adopts 
this  sHggeatian. 

A  iew  caaaMttta  suggested  removal 
from  i  31V.»-Ma)  of  the  final 
ndemakusg  af  tha  rafainaiant  thai 
suUesacea  be  reqaised  to  joia  in 
applicatioBa  Iw  renawala  of  letiass. 
hrrsunn  ewmirnhip  nf  nptiatiag  fighin  ia 
no  hMger  at^udicated  aa  part  of  the 
Bureaa'a  ^^rowal  pncan.  This 
suggeafioB  is  valid  aaid  the  reqa 
ha»  been  remowed  ia  the  fiaat 


Several  coaHMHts  obiected  to  the 
requireneni  in  1 3iQ7A4(a|ai  tiM 

proposed  iHlaaiahingiHaappli*.anta 

seeking  renewal  of  a  lease  to-shoar  that 

all  moneys  doe  ta  the  Uatlad  Stalea 

have  I 

notrei 

reqidremenl  coniaiaed  i 

regulalioaa  Such  a  dhowiag  by 

applicaota  has  beat  BBOtiidy  made  ia 

theipfiiisliiaibyi 

that  all  MaBcyr  doe  faanre  been  paid. 

preMeaa  ta  dale,and  \m  I 
complied  with  by  those  holding  righta  la 
renewal  leases.  Accordingly,  no  change 
is  made  in  the  finaf  nifffmak&ig. 

Section  3198.1    Reliaq/uisbmeatt. 

Sevesal  coaaneate  eeciemd  a*  tfaia 
section  of  the  psoposcd  rnkmaking 


reqaealad  daiificatien  of  Ae  aseof  the 
term  "suspension."  WMfe  this  tarn 
remains  uncfaaoged  nun  that  contained 
in  the  axiattQg  regulations,  a  tecfanicaf 
amendnent  is  matte  fn  tnifl  section  of 
the  fieri  lulenaking  to  clarffjr  (hat  a 
suspension  relator  to  an  aothorized 
shot-in  of  a  weff. 

Sectiaa3MI8.3    CaaceikUioa. 

One  conanent  receiveil  on  %  3lO&3\aj  . 
of  the  pnjppsed  luwuiaking  objected  to 
the  provision  aBowtng,  canceilatfon  of  a 
nonprodncing  lease  tor  hihire  to  comply 
with  any  provisions  of  the  bw, 
indicating  that  such  nptioe  would  be 
insnfBcient.  Hiis  conoBent  has  not  been 
adopted  in  the  final  mteinaklng  since 
this  provision  is  consistent  with  the 
language  of  the  Mineraf  laas&ig  Act' 
both  prior  (D  and  subsequent  (a  the 
enactment  of  the  Reform  Act.  Hie 
proposed  ndemakfDg  speHs  out  the 
sprcific  requirements  of  the  Imv  that 
had  previously  been  ihcoiporated  only 
by  reference  in  1 3I0B.3(al  of  tfie         .   | 
existing  regulafiona.  P^iragraph  (a)  of  . 
this  secfion  ia  adopted  wfA  on^  a 
technical  change  to  refer  spadficaBy  to 
section  3lCb)  oi  the  MineralLeaaing  Act 

Another  conunent  on  this  section 
contended  that  tha  prapoasd  sevision 
broadened  the  powers  of  tba  Buceau  for 
cancellatfon  by  court  proceedings  of  a 
lease  without  a  productive  weU.  Tha 
distinetim  between,  adiainistrative  and 
judicial  canrellation  prior  to  enactment 
of  the  Reform  Act  was  based  on 
whether  the  leased  lands  were  known  to 
contain  vahuMe  deposits  of  oil  or  gas. 
Thai 

to  make  not 
whcthsr  a  leaaa  containaa  wollcapabie 
of  psoduclioo.  Tba  statntary  laagaage  ii 
the  Kefdm  Act  eaeaoipassaa  bedi 
actual  and  atlaealed  psodadiaB  bjr 
providiat  feotactjoa  to  eonwHwitiaed 
and  unitiaedlaaaea..'nieeaaMaeat  is  not 
adopted  in  the  fiaal  sulamahiog.  since 
tha  Rafaras  Ad  daafisr  cbaagH  the 
requiteawnta  tar  aAuudatialiaa  ■ 
cancellatieB.  Aa  a  practical  nattci.  any 
cancellation  psacaading  wiH  fsnarate 
the  due  proceaa  rigbta  for  aiqr  affisded 
lessee  to  appeal  to  tbs  latsiiar  Doaad  of 
Land  Appeida  and  sahaeqpent  judicial 
review.  Thus,  no  lease  cwicaHsBaa 
would  become  final  without  judicial 
review  so  hmg  as  the  lessee  pursues  his 
or  her  rights. 

Another  conunent  ow  this  section  of 
the  propaaad  rnteaiakiBg  eb^cted  thai  a 
lease  may  be  sobjecl  (0  csMseHatlonifa 
partner  or  oolsaae^  haa  acqaised  an 
interest  in  die  kaaa  in  iMMion  of 
sectiaa  IT^g)  of  the  Mtoaral  Lsoainf  Act, 
which  prohibita  isauanee  of  a>  tease  or 
approval  of  a  lease  assiylaient  to  any 


party  not  in 
recluiatiaB 
notice.  Sectkm 
theintaiitof 
improper 
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«viththe 

after  due 
dearly  meets 
iReiDnn  Act  to  prevent 
of  leaae  interests 


by  a  party  thra*^  lease  issuance, 
assignneal.  or  lijublaase  in  violation  of 
reclamation  refUirenents.  However,  the 
lease  interest  of  an  innocent  co4essee  in 
such  a  situationi  would  not  be  si^|ect  to 
cancdlation.  TpiB  foal  rulemaking  does 
not  adopt  this  Mounent 

As  a  result  of  {ttw  Bureau's  review  of 
the  comments  f^  i  S108.3,  and  a  review 
of  the  langwgOfrflfae  proposed 
rulesuddng  mai  jthe  cancellation 
provisions  of  db  law.  it  has  been 
determined  dMitj  the  proposed 
rulemakiBg  ^M  #ot  dearir  implement 
the  SecKtaiy  oi  the  Interior's  oil  and  gas 
lease  canoeliallin  authority.  The  final 
FulemaldBg  haa.|thevefore.  been  revised 
by  adding  a  seMrate  paragrapii  setting 
out  the  adminimraBve  cancellation 
authority  in  scdian  31(b)  of  the  Mineral 
Leasing  Act  (30  USXl  tUfb)).  as 
amended  by  the  Refonn  Act  for  breach 
of  the  tease.  BBC  (her  paragmi^  setting 
out  the  ludidau  I  sanoellatiaB  authority  in 
section  31(a)  of  |iiat  Act  (30  U.SX:. 
188(a)),  for  bref  th  of  the  lease,  and  a 
separate  paragraph  setting  out  die 
judicial  cancellation  and  divestiture 
authority  in  aedion  27(hMl)  of  &at  Act 
(30  U.S.C  184(11(1)).  for  interests  held  in  > 
violation  of  thia  ficL 

Section  3109.2  !  \Unit8  of  the  National ' 
Park  System,   j 

A  comment  ilaquested  a  Hw^tinira^ 
change  in  this  Mction  of  the  existing 
regulations  to  li^vise  the  terminology 
relating  to  leasmg  requirements  in 
National  Paric  vteoM  in  order  to  be 
consistMit  with  me  amendments  made 
in  S  3100.0-8(gM)  and  those  previously 
made  in  ft  31004M  (aK2)  and  (b)(2)  of 
the  final  rulemfldng  of  May  18. 1968  (53 
FR 17340).  Thia  ^unestion  is  adopted  in 
the  final  rulemaking. 

Part  3110— Noritompeflttve  Leases 


Section  SlJ&l  \  JmbA  ava^ble  for 
noncompetitive  offer  and  ktme. 

Section  3110.2  \  \Priority. 

Many  commM>ls  were  received  on 
SS  31iai  and  3110.2  of  the  proposed 
rulemaking.  Tfa|9  comments  addressed 
three  prhnMy  issues:  Whether  a 
noncompetitive  l^er  can  be  filed  prior 
to  a  coaipetidi^  sale  and  retain  priority 
in  the  event  th^ltaiGel  is  not 
competitively  4<)id:  the  nature  of  the 
postsale  noBcoUpetitive  process:  and 
the  period,  if  a^,  during  which  offers 
are  consideiedjiimuitaTOously  CUed 
after  the  competitive  process. 


Comments  were  received  on  all  sides 
of  these  qoestionB  aad  ceprasealBd  a 
broad  spectrum  of  opiniaa  raganiBg  the 
nature  of  the  naneanpelitive  process 
under  te  Rafonn  Act  One  group  of 
comments  ewphasJMd  the  poatsala 
simultaneous  aspect:  another  group 
emphaaicBd  the  deaiie  for  presale 
noncompetitive  filings  leading  to  a 
priority  standing  that  could  be 
maintaiaadiB  the  event  the  pucd  is  not 
sold  competitively;  and  a  tldird  group 
emphaaiaed  the  pre-eminenoe  <rf  dm 
nompetitivB  progiaui  o^wf  the 
noncompetitive  leasing  process.  A  few 
comments  strongly  supported  presale 
pared  priority,  and  an  abnost  eqiml 
nuari)er  of  comments  oppoeed  it 
Numeroos  coonaents  addressed  the 
length  of  the  "simnltaneou*"  filing 
period  foHowing  the  competitive 
offering.  Severd  comments  wanted  one 
day.  and  an  eqnd  number  of  comments 
requeued  a  pniod  from  10  to  30  ifaiys. 
«id  odien  expressed  a  desire  for  5 
days,  b  adtfition.  ttiere  were  a  few 
comments  diat  suggested  elimination  of 
the  postsale  noncompetitive  process 
altogether,  recommending  die 
substitution  of  eidier  another 
competitive  sale  using  noncoaq)etitive 
lease  terms  or  the  lecytlhig  of  any 
parcels  wfaidi  recdved  mdtiple 
noncompetitive  oSiers  directly  back  into 
the  competitive  system.  One  comment 
suggested  a  return  to  die  former 
automated  simultaneous  oil  and  gas 
leasing  system,  the  lottery. 

Several  comments  concerned  die 
posting  of  resdts  of  noncompetitive 
offers,  an  issue  that  also  is  pertinent  to 
the  nature  of  the  postsde  process.  Some 
comments  requested  that  results  be 
posted,  but  others  suggested  that  resdts 
not  be  posted.  The  issues  raised  by 
many  of  these  comments  can  be 
resolved  by  looking  at  the  intent  of  the 
legislation.  Qeariy  the  le^slation  is 
designed  to  emphasize  the  competitive 
process.  In  fact  the  Congress  has 
confirmed  this  emphasis  and  restated  its 
desire  to  depart  biua  the  former 
simdtaneous  leasing  process  and  to  de- 
emphasize  noncranpetitive  leasing.  The 
Bureau  is  persuaded  by  the  test  sales, 
and  the  comments  that  have  been 
received,  that  the  competitive  oral 
auction  is  an  efficient  and  desirable 
method  of  leasing  the  public's  onshore 
oil  and  gas  resources. 

The  legislatioB  also  is  clearly 
designed  to  provide  a  noocosqietitive 
reward  Cor  risk-taking  in  frontier  areas. 
This  concept  rewards  exploration 
activity  rather  than  rewarding  success 
at  a  gune  of  chance. 

To  the  extent  that  the  noncompetitive 
choices  are  between  a  simdtaneous 


program  based  on  chance  that  ody 
rewrards  speridatian  aad  a  program  that 
rewards  risk-taking  based  on 
exploration,  it  is  dear  tfmt  the  faitent  of 
the  legislation  is  toward  the  latter.  It  is 
vital,  dso.  to  recogniie  that  the  former 
simdtaneous  lea^ig  process  was  not  a 
creation  of  Congress,  and  that  the 
former  process  was  not  confirmed  in 
any  way  by  die  Reform  Act  Radter,  the 
simdtaneous  process  had  been 
instituted  soldy  hy  regulation  and  was 
conducted  for  administrative 
convenience  due  to  comfitions  daat 
existed  in  the  late  1950's.  It  is  the  intent 
of  the  Bureau  that  the  regdations 
implementing  die  Reform  Act  follow 
these  gdddines:  emphasis  on 
competitive  radier  than  noncompetitive 
leasing,  and  emphasis  on  a 
noncompetitive  reward  for  ririi-taking  in 
frontier  areas  rather  dian  risk-takhig  in 
a  game  of  chance. 

The  Bureau  of  Land  Management  has 
taken  certain  steps  in  1 3110.2  of  the 
final  rdenuking  to  minimize  die  role  of 
postsde  simdtaneous  filii^,  and 
particulariy  to  deinstitutionalize  the 
process.  Ffrst  a  period  of  a  single  day  is 
specified,  immediately  following  the  end 
of  the  competitive  process,  in  which 
offers  will  be  considered  simdtaneously 
filed.  Since  business  and  office  hours 
vary  somewhat  from  Bureau  office  to 
office,  the  times  of  day  will  be  specified 
in  each  Notice  of  Con^titive  Lease 
Sale  or  List  of  lands  Available  for 
Conqtetitive  Nomination.  In  furtherance 
of  the  idea  that  die  simultaneous  period 
is  not  spedaL  relative  to  the  following 
or  subsequent  days  after  this  single  day. 
but  rather  is  simply  a  period  in  which 
many  offers  are  expected,  the  Bureau 
has  made  a  deliberate  decision  to  not 
publish  and  provide  resdts  for  that 
period. 

In  response  to  numerous  comments, 
the  Bureau  has  amended  the  find 
rdemaking  in  1 3110.2(a)  to  provide  that 
offers  recdved  after  the  one-day 
simdtaneous  period  shall  be  prioritized 
as  of  the  time  received,  rather  than  a»  of 
the  di^  recdved.  This  system  predates 
the  Conner  simdtaneous  system,  has 
dways  been  used  for  previous  over-the- 
counter  offers,  and  is  the  Bureau's 
normd  practice  of  doing  business.  As 
such,  the  pravidons  do  not  provide  any 
special  status  to  any  class  of 
noncompetitive  ofiier. 

Severd  comments  expressed  tlie  view 
that  the  Bureau  ahodd  nuiintain  the 
praecription  in  former  Subpart  3112 
against  mdtiple  filings  far  die  same 
parcel  by  the  same  individud  or 
individuals  with  a  mhuibob  interest  The 
proposed  nihwaking  was  silent  on  tliis 
matter.  The  find  rutemaking  also  is 
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intentionally  silent.  Enforcement  of  the 
proscription  was  one  of  the  haHmarks  of 
the  former  simultaneous  pro^tim;  and 
because  of  its  complexities,  proved  to  be 
a  ma|or  source  of  litigation  and  a  great 
drain  on  public  resources.  The  Reform 
Act  was  intended  to  remove  the  more 
valuable  lands  from  the  noncompetitive 
arena,  thereby  leaving  far  less  conqem 
regarding  multiple  filings.  Because 
circumstances  have  changed,  the  Bureau 
is  no  longer  persuaded  that  costly 
enforcement  of  the  multiple-filing  rules 
it  in  the  public  interest 

All  noncompetitive  offers,  whether 
filed  before  or  after  the  competitive 
offering,  have  the  same  requireinents, 
including  the  same  terms,  configuration, 
acreage  requirements,  aqd  costs,  that  is. 
submission  with  the  offer  of  the  first 
year's  rental  of  $1.50  per  acre  anid  a 
nonrefundable  $75  filing  fee.  The  final 
rulemaking  continues  the  10,240-acre 
maximum  limit,  a  ten-year  term,  and 
other  configuration  requirements 
contained  in  9  3110.3-3.  If  the  lands  are 
sold  competitively,  competitive  lease 
terms  will  apply,  with  the 
noncompetitive  offer  rejected  and  the 
rental  submitted  refimdfed. 

Beginning  on  January  3, 1989,  |  3110.1 
of  the  final  rulemaking  provides  that  all 
unleased  lands  will  be  available  for 
noncompetitive  lease  offer  prior  to  their 
competitive  offering,  with  two 
exceptions.  Lands  in  terminated, 
expired,  relinquished,  or  canceled  leases 
win  not  be  availaUe  for  the  filiqg  of  a 
noncompetitive  offer  until 'one  year  fiom 
the  date  of  lease  termination,  expiration, 
cancellation,  or  relinquishment  and  also 
fix>m  the  date  of  posting  of  a  nomination 
or  sale  notice  until  the  lands  have  been 
throu^  the  competitive  offering  without 
receiving  a  nomination  or  a  bid  as 
appropriate. 

The  public  shall  take  notice  that  under 
S  31iai(a)(l)  noncompetitive  filings 
prior  to  a  competitive  auction  will  not  be 
permitted  until  after  January  2. 1989.  It 
should  be  clearly  understood  that  all 
lands  still  must  be  subjected  \o 
competition  before  beiilg  leased  Aii 
offer  filed  for  lands  prior  tp  those  lands 
being  posted  tea  List  x^  Lands 
Available  for  (DonpetitiveNQrafaiations 
or  a  Notice  of  Sale  will  tri^gief 
processing  of  the  lands  to  determine 
availability  and  stipulations,  the 
placement  of  the  panel  in  the 
competitive  sale  process  and.  failing  its 
receiving  a  bid.  leasing  it  to  the  priority 
offeror.  Priority  will  be  established  as  of 
the  day  the  offer  was  property  filed  and 
will  have  seniority  over  subsequent 
offers,  including  any  offers  filed 
following  the  side.  j 

Many  comments  dealt  with  • 
ambiguities  regarding  when  lands  would 


be  available  for  filing  of  noncompetitive 
lease  offers  foHowing  competition.  The 
final  ndemaking  is  amended  in  S  3110'1 
to  make  it  dear  that  lands  are  available 
noncompetitively  the  first  buoiness  day 
after  thebaic,  or  where  formal 
nominations  are  used  the  first  business 
day  of  ter  the  posting  of  the  Notice  of 
Competitive  Lease  Sale.  Odier 
comments  objected  that  the  term,  "bid.** 
is  imprecise,  preferring  the  phrase  "bid 
less  Uiaa  the  national  minimum".  The 
term  is  defined  in  §  3000.0-5(k)  of  this 
final  rulemaking,  and  there  is  no  need  to 
redefine  it 

lliere  were  several  comments- and 
questions  on  1 3110uS(a).  which  dealt 
with  offers  filed  between  December  22. 
1967.  and  the  promulgation  of  this  fin^  . 
rulemaking.  Some  comments  questioned 
the  meaning  of  the  phrase  "lands  then 
available  for  noncompetitive  leasing." 
Others  maintained  that  prior  to  the 
promulgation  of  final  regulations,  no 
lands  were  available  for  noncompetitive 
filing.  No  distinction  is  now  made  in  the 
final  rulemaking  between  offers  filed 
between  the  date  of  the  Reform  Act  and 
this  final  rulemaking,  and 
noncompetitive  offers  filed  after  January 
2. 1989.  atad  prior  to  the  competitive 
offering  of  such  lands.  Regular 
noncompetitive  offers  had  been 
routinely  accepted  for  filing  with  priority 
up  to  the  date  of  the  Reform  Act  and  the 
Act  did  not  prohibit  the  filing  of  such 
offiers,  but  required  that  all  lands  - 
inclQifing  those  ccmtained  in  tudi  filfaigs 
be  first  exposed  to  competition.  Th^ 
Bureau  made  no  attempt  to  halt  such 
filings  and  under  statute,  has  exposed     ' 
them  to  competition.  Issuing 
competitive  leases  where  a  bid  wt^ 
received  and  issuiin  a  noncompetitive 
lease  to  the  priority  filer  when  .mo  bid 
was  received.  The  public  should  note 
that  these  filings  will  not  b«  Accepted 
between  June  12. 1988.  and  Jdnuaiy  2. 
1989.  to  provide  all  parties  adeqtiate 
notice  to'this  provision  in  the  final 
rulemaking.  Offers  filed  before  Juntf  12. 
1988,  will  i'lBceive  priority  and,  iinless  a 
competitivie  bid  ii  rOcelved  for  widt  ^ 
landi.  ai  Bimcompetitive  loaf*  wiU  bei 
issued  to^the  priority  fi}«-,  sildael^ing 
regular. 

Numerous  comments  ware  received ' 
on  S  31ia2(b)  of  the  propooed  r 
ndemaking.  The  rafeienoe  to  priority-«s 
of  the  time  of  filing,  remains  in  tfie  final 
rulemaking.  However,  the  meaning  of 
the  (erm  "noncompetitive  offers"  is 
broadened  in  the  final  rulemaking  to 
include  offers  for  all  available  Umds 
outside  the  competitive  sale  process. 

The  two  Mntmicea  in  i  3110.2(b)  of 
the  propoeed  rulemaking  referring  to 
conflicting  off««  have  been  revistKl  in 
this  final  rulemaking  to  specify  that  the 


period  in  which  all  offers  will  be 
considered  simultaneously  filed  is  the 
single  business  day  following  an  oral 
audion  or  following  the  posting  of  a 
Notice  of  Competitive  Lease  Sale  when 
formal  nominations  are  used.  Offers 
received  (HI  subsequent  days  shall 
receive  priority  as  of  the  time  of  filing, 
e.gM  an  offer  filed  at  10:15  aon.  will  have 
priority  Over  an  offer  filed  at  10:16  a.m. 
The  last  sentence  of  %  3110.2(b)  of  the 
proposed  rulemaking  has  been  modified 
to  spedfy  that  offiers  will  not  be 
available  for  public  inspection  the  day 
they  are  filed  bat  the  final  Tulemaking  is 
purposely  silent  as  to  when  after  that 
time  stidi  offers  vn  available  forpubtiii 
review.  This  change  is  necessary 
because' of  the  large  volume  of  offiers 
whid)  may  be  received  on  that  day. 
While  it  is  (he  l^ireau't  poBcy  to  make 
public  records  available  as  soon  as 
practicable,  it  is  not  appropriate  to 
Specify  a  certain  time  for  availability 
Which  could  conflict  with  the  orderty 
processing  of  such  offers.  Many 
comments  Expressed  the  iiOcd  for 
confidiintfiahty  of  offerors'  prior  td  an 
auction.  As  a  matter  of  practicality, 
offerors  have  many  means  to 
accomplid)  anonymity. 

Several  comments  on  f  3110.2(c)  of 
die  proposed  rulemaking  questioned  the  ' 
concept  of  allowing  noncompetitive 
offers  pursuant  to.an  opening  order.  In 
Uie  fibqlroleihaking.  londls in  an  opening 

)  order  Or  pjilfei'  notice  jnay  be  oyaQable 
for  nmicpmpedtfve  offer  deluding  oii 
dieir  t\xk\v^  vis^a-vis  the  competitive, 
process.  Section  3110u^c)  of  the 
proposed  rulemaking  is.thereforef. '  , 
retained  and  revised  a»  i  31iai(a)(2)  in 
the  final  ralemaking  to  cover  such 
apedal  sitiiatioDS. 

Section  9110u:(d)  of  the  proposed 
rulemakii^ledtoagraat  deolbf    '     . 
confusion  as  indicatai  in  several  {  ,  . . ' 
consents.  Tha  proposed  laqguagiaJ  ,'  ,' 
tefecved  only  to  simultaneous       ■  .  /,■ 
applications  received  under  former 
Siri>part  3112.  The  provision  is  designed 
to  address  and  handler  quiric  in  that 
former  program  w^iereby  an  application 

.was  drawn  hi  priqrtty,:^  lease  of^r 
was  refosed  (rejected),  and  a  retelection 

.  qf  another  priority  applicant  wa^  made- 
For  inapy  poncols.  this  prooM*  has  beea 

^repeated- eiHUoaaly resuHiag inmudi  - 
wasted  effort  with-  no  leasayet  issued 
The  Bureau  is  still  executing  «ydical 
reseleotioBs  for  simuhaneoos  parcels 
first  drawn  in  1963.  and  has  hundreds  of 
such  lease  paTeels.  through  lata  1967, 
which  have  not  been  oceepted  by  an 
applicant  for  lease  issuance.  The 
proposed  rale  was  designed  to  aUow 
one  more  reseleotion  cycle  after  the 
effective  date  of  this  final  rulemaking  for  - 
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■theeempUcatfawM 
.lliepRlviaion 
>  over4he-ooiuiter  oSsrs 

to 
I  Reionn  Act  and  those 
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offers  that  era  plad  under  diis  £inal 
nJemakin^  AdoordinBly.  this  provision 
is  amended  to  clarify  the  provision  and 
is  redesignated  in  die  final  rulemaking 
as  i  3110^L 

Seoton  9110441  Daratioa  ofhaae. 

One  commeittt  on  this  section  of  the 
proposed  ndejiaking  crnicemiog  ^ 
lengdi  of  the  piimaiy  term  for 
competitive  nd  nonconq>etItive  leases 
suggested  a  VMrsar  con^etitive  term 
and  5-year  noKompetitive  term. 
Another  commnit  suggested  keeping  die 
primary  term  m  noncompetitive  leases 
at  10  years  bulirequiring  a  weD  to  h(rfd 
the  leaee  beymd  S  yeers.  The  final 
rulemaking  hM  not  adopted  these 
Buggestiens  sine  the  lease  tents  are 
clearly  estabq^Md  by  law. 

Section  31103^  Dating  cf  leases. 

Sonei 
proposed] 
requireaeatl 
days  of  the 
applicant  ie  iriHntifiedi  and 

j  IM  tUt  be  inciaded  m 
the  final  ndrnfOiw^  The  time  period  is 
specified  in  Oh  Rafiam  Ael.  aad  does 
not  need  to  bi|  tepeoted  in  rtgalations. 
The  final  nilwJsiiBg  doea  mit  adopt  diis 
suggestion.  Uw  BoNaOt  JMnaevei;  ia 
committed  to  Mt  in  a  tiaMly  ananer  on 
all  ieeao  adia^  to  meet  Ihte 
requirement  oC|the  Refana  Act 

Section  31 WJ^  Lease  offer  size. 

Several  cooimente  wwe  receive  on 
i  31104-3  of  tkie  prapoeed  ralemakiag. 
Most  comment^  fovoied  the  miifiaiyni 
siae  specified  ui  the  proposed 
rulenuking  fB|^  ft  public  domain  lease 
offer,  and  con|4iended  the  retention  of 
the  maximum  tfze  of  lQi240  acres  within 
a  6-mile  aqimi^  One  comment,  however, 
suggested 
640acieaor 
less,  rather 
This 
some 
acres,  the 
indicate 
on  all 
section, 
theproviaioa 
rulemaking 
less  than  an 
if  the  offer 


an  ofiier  for  lesa  thmi 
whichever  is 
is  larger. 
'  Ihataince 
are  leas  than  640 
kii^shouhi 
ofiier  may  be  made 
available  in  a 
stated  diat 
the  proposed 

oOarfluiy  include 
bla  lands  in  a  section 
die  minimum  0<K^ 
acre  provision  Contradicts  the  first 
sentence  widiia  the  same  paragraph. 


i  Federal 


The  final 
these  two 
rule  is  tD 


of  die 


itobe 
formed  in  1 

bUicka.  tf  an  irraguhTr  aertioo  contains 
more  than  MO  acrea.  tlm  off er  muat 
indude  the  entiro  aoctton,  thua.  die 
requirsmmt  in  dm  lute  of  "laMsr^'  ladier 
dMn^laaaMfdmaectionoflandialeaa 
than  aiO  acne,  any  oontigHous  available 
laada  must  be  includad.  unless  the  offer 
contains  other  availaUe  lamda  which 
bring  the  lease  offer  to  at  least  640 
acres. 

Anodier  oommant  on  1 31103.-3(a)  of 
the  prapoeed  rulamakiog  saggMted  diet 
die  excqition  to  tha  MO-mam  mintmiim 
requiremmrt  for  noncompetitive  offers 
filed  on  a  pared  offend  Iqr  the  Bureau 
in  a  competitive  lease  sale  should  be 
limited  to  the  time  period  iriien  the 
description  by  pared  number  is  required 
under  1 3110JM  of  the  pnqiosed 
rulemaking,  wfaidi  is  rederignated 
S  SllOiS-l.  This  suggestitm  is  adopted  in 
the  final  rulemaking,  and  this  exception 
is  moved  to  die  end  of  paragraph  (a)  of 
(3110.»^  for  clarity. 

Section  3110.4  Meguiremeatsfiir  offer. 
A  Bnrean  of  Land  Management  review 

of  81 3iia4.  Sims.  ntOA,  simr.  and 

SlltU  of  the  prapoeed  ndemaking 
recognized  that  these  sections  were  not 
in  dw  appropriate  order  to  foHow  die 
logical  eequenoe  of  actions  when  a 
nonoompetilive  offer  la  filed.  Tlie  final 
rulesBeking  is  amended  lo  place  the 
sectioRS  nquind  in  thto  subpart  m  the 
comet  order  of  events. 

Section  sna7  of  die  propoeed 
rulemaking  wdesiQnated  i  Sll0b4  in  die 
final  rulrssokingi  raoeivod  aeverel 
ooomientB  expreeaing  the  view  that  the 
Kvonl  "shaU"  in  the  first  sentence  seems 
to  veqoin  mm  of  the  cuireat  leaae  form. 
The  comments  suggested  that  this 
requirement  ooallicts  with  i  9110.S(d)  of 
die  propoeed  ralemakiaa,  redesignated 
as  1 3110J(^  in  thofinaiiulwniikfa^  in 
whidi  a  Conm  not  conoatiy  hi  me  shell 
be  albwod.  mrieae  each  loeae  form  has 
been  declared  obedete  by  the  Director 
prior  to  the  filing.  Thia  siTOsstinn  is  not 
adopted  in  the  find  rulemaking.  Tlw 
Bureau  is  comirieting  revidooa  to  the 
lean  form  to  confans  to  the 
requirements  of  the  Reform  Act  The 
revised  lean  form  is  expected  to  be 
available  for  public  um  eoon  after  this 
final  rulemaking  is  pubiiehad  Until  die 
reviaed  leape  foim  is  available,  and 
sufficient  tisM  has  been  allowed  for 
geqerd  cJOTilatinn.  existing  lean  forms 
will  be.  acceptable  far  fillip 
nonooB^ietitive  Jean  offers.  The  Bureau 
wUl  publish  a  notice  in  dm  Fodsnl 
Register  (anticipated  in  Jdy  1968) 


specifying  tha  nooapMble  lansa  farm  and 
will  give  inteseetsd  pnrtin  a  raaBeaebls 
time  period  in  wUeb  toobidB  them 
before  dedaiing  the  predona  leaee  form 
obsoletB.  TW  provJsten  relating  to  die 
lean  form  ia  pangreph  (d)  in  1 3110J  of 
the  propoead  relemaking.  redesigneted 
as  I  Sini7  in  dm  find  rulemaking,  is 
revised  and  plaoed  hi  a  new  peragreph 
(e).  but  certain  language  is  retafaied  in 
the  find  rdemakiBg  tai  the  event  thet 
futara  mmfifieations  or  dianges  to  the 
leeee  form  are  neceeseiy. 

One  comment  on  1 9110.7  of  the 
proposed  tdemaUi^  redesi^ated 
1 31104  bi  the  find  roemaking. 
suggested  diet  in  order  to  save 
paperwork  ody  one  origind  lease  form 
shodd  be  reqdretf  as  opposed  to  the 
requhtearent  of  an  origind  and  2  copies. 
This  recommendation  is  not  adopted  in 
the  find  rulemaking.  Each  offer  to  lease 
moy  eventually  mature  into  a  lease. 
Accordingly,  fn  origind  and  2  copies  of 
the  offer  are  neoessaiy  to  provide 
sufficient  copies  for  the  lessor,  the 
lessee,  and  the  surfooe  — "^ng 
agen^. 

Another  oomasent  on  thie  section 
recommemied  diat  die  phran  "or 
attomey-ia-foct"  be  added  after  the  term 
"authorised  agent"  in  paragraph  (a). 
This  suggeetion  is  not  adopted  since  an 
attomey-in^Bct  ia  an  apat 

A  few  other  commenla  on  paragraph 
(a)  of  this  section  of  the  proposed 
nilemaking  suggested  thet  die  phrase 
"by  e  nonrefundeWe  application  fee  of 
$75  end  the  first  yeer's  rental"  be 
darifiedi  Hie  commenten  expressed  the 
view  that  the  lenguege  as  proposed 
implies  diet  the  first  jreer's  rentel  is 
nonrefundable.  It  was  not  intended  that 
noncompetitive  rentab  wodd  be  subject 
to  forfriture.  The  find  rulemaking  has 
been  modified  to  make  this  dear. 

Several  comments  requested 
darification  or  correcticm  of  rderences 
to  Si  3103.2-1(0)  and  3103.a-3(c)  in 
f  3110J(b)  of  the  proposed  rulemaking, 
redesignated  in  the  Raal  rdemaking  as 
i  31ia4(b).  The  reference  to  f  3103.2- 
1(a)  is  correct  Offen  defident  hi  die 
first  year's  rentd  by  not  more  than  10 
percent  or  t200,  whichever  is  less,  shdl 
be  acceptable.  The  refaience  in  the 
proposed  rdemaking  to  8  3UI33-3(c) 
was  incorrect  and  to  corrected  in  the 
find  rulemaking  to  specify  f  3110.3-3(c). 
which  addreeeee  eunUe  defects  of  an 
offer  dmt  anoaeds  dw  IfllMO-acre 
maxiaMaB  sin  by  not  more  than  160 
acres.  Mo.fon  in  priority  to  en  offer  to 
lease  wodd  occur  in  ti»M  two 
instancea,  providad  that  tim 
requirements  are  MtiaSed  within  the 
time  allowed  in  then  regulations. 


Fedatal  Reghlw 
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Several  comments  on  thi»seetlDn 
Taised  questions  concennng  the 
provision  for  a  eorrection^  an  oSbt  to  ' 
lease.  One  comment  epquested    !' 
clarification  as  to  what  drcumstahces 
would  prompt  the  authorized  of!]cer  to 
request  a  correction  to  an  offer.  Another 
comment  stated  that  correction  at  an 
offer  is  a  very  broad  notion,  and  that  not 
all  corrections  should  result  in  a  new 
priority  date  being  set  as  of  the  date  the 
correction  has  been  made.  The  effect  of 
corrections  on  the  amount  of  filing  fees 
required  also  was  questioned.  The  intent 
of  the  regulation  is  to  allow  correction  of 
minor  errors  in  an  offer,  if  there  ip  no 
intervening  offer,  which  othenMqe 
would  cause  a  refection  of  the  offer. 
Curable  defects  with  no  loss  in  priority 
will  be  allowed  only  in  those  instances 
specified  in  §§  3103.2-l(a)  and  31ia3- 
3(c)  of  the  final  rulemaking.  No  new 
fiHng  fee  would  be  required  if  the  offer 
is  acceptable  with  the  corrections  made. 

Several  comments  objected  to  the 
provision  in  i  3110.7(e)  of  the  proposed 
rulemaking,  redesignated  in  the  final 
rulemaking  as  1 3110.4(e),  which 
requires  that  all  offers  to  lease  should 
name  the  United  States  agency  finom 
which  consent  to  the  issuance  of  a  lease 
shall  be  obtained.  The  comments 
suggested  that  the  Bureau  can  more 
easily  identify  the  surface  managing 
agency.  The  Bureau  recognizes  that  this 
identineation  may  create  some  burden 
to  offerors.  However,  vrhere  title ; 
information  for  the  mineral  interest  is 
uncertamoD  Bureau  records. andja  title 
abstract  is  needed,  identification  of  the 
surface  managing  agency,  eniedilles 
processing  of  leaye  offers.  Toe  Bvreau 
will  continue  to-request  this  iafbttnation 
for  lands  nominated  through  fil^gof  a 
noncompetitive  offer  or  an  informal 
expression  of  interest  prior  to  inclusion 
of  the  lands  in  a  competitive  offering. 
Inclusion  of  the  information  oh  the  lease 
form  is  not  mandatory  for  a 
noncompetitive  offer  and  will  not  result 
in  a  loss  of  priority.  The  language  of  the 
proposed  rulemaking  is  adopted  without 
change.  f 

Section  311(15   Description  oflqnds  in 

offer. 

A  large  number  of  comments  was 
received  on  1 3110.6>1  of  the  proposed 
rulemaking,  redesignated  f  SIlOJI^l  in 
the  final  rtdenuddng,  concerning  the 
requirement  that  applicants  making 
noncompetitive  offers  during  the  month 
of  the  noncompetitive  process  b^ 
required  to  describe  the  lands  only  by  a 
single  parcel  number  as  it  appeared  in 
the  List  of  Lands  Available  for 
Competitive  Nominations  and  the  Notice 
of  Competitive  Lease  Sale.  One 
comment  pointed  out  that  the  "and"  :- 


requirement  woiild  be  inpoeaibie  10 
meet  whew  die  dfrect  srii*  meftod  ftr  >'  ; 
•sed  and  1he«B  is  BO  fiat  of  Lands 
AvaUabla  farGoaffoOtive  NtflniiMitioos. 
Additionally,  tfie  coaamonts  snggeslBd 
that  if  the  parcel  luunbcrs  were  not  the 
same  on  both  the  Likt  of  Lands 
Available  for  Competitiva Nominations 
and  the  Notice  of  Competitive  Lease 
Sale,  even  more  confosioR  oould  rasult. 
The  final  rulemaking  corrects  this  defect 
in  this  section,  redesignated  as  f  3110.5- 
1,  to  indicate  tfiat  the  {nrcel  number  to 
be  used  wiU  be  diat  number  as  specified 
in  the  notice  or  list  When  the 
nomination  process  is  nMd.  internal 
Bureau  procedure  will  require  tfiat  die 
same  parcel  mimber  appearing  on  a 
nominations  list  also  must  be  used  on 
the  corresponding  Notice  of  Competitive 
Lease  Sale. 

Other  conunents  on  diis  section 
objected  to  the  phrase,  "the  end  of  the 
month  of  the  competitive  process."  The 
Bureau  concurs  that,  this  letminology  is 
ambiguous.  The  final  rulemaking  has 
been  amended  to  specify  that  the  period 
required  for  use  of  the  patcel  mimber 
(tlM  parcel  number  period)  in  ^bmitting 
lease  offers  commences  on  the  day 
following  the  oral  auction,  or  when 
formal  nominations  are  ased.  tile  day 
following  the  posting  of  tiiasaleiiotic^ 
until  the  end  of  that  same  mondL    ,  n  j,-,- 

Several  oHnments  on  dUawction  aleo 
questioned  the  ratkmale  IprHmitiwg  die : 
noncompetitive  offer  io  a  sifigle  parcel 
or  for  requiring  that  those  offers  filed 
within  the  parcel  number  period  m«Mt 
retain  the  configuration  contained  in  the 
nomination  Ustk  and  *ale  notices  that : 
offered  the  lands  oompetitivdy.Hie 
Bureau  adopts  this  restriction  in 
anticipation  that  some  parcels  may  pass 
through  the  competitive  process  without 
a  trid  but  still  may  be  attractive  enough 
to  invite  several  noncompetitive  offers. 
Retaining  the  parcel  configuration,  and 
limiting  the  offer  to  a  single  parcel,  will 
prevent'overlapping  and  partial  offers.  - 
and  allow  the  Bateau  to  adjudicate  . 
conflicting  offers  on  the  aaaw  parcel 
m(H*quid(ly.  Additionally^this 
requirement  will  obviate  tin  neied  to 
obtain  revised  stipulations  to  fit  a 
different  lease  parcel  configuiation.  thus 
removing  a  possible  impedtaient  to  lease 
issuaaoe. 

One  comment  on  this  section  of  the 
proposed  rulemaking  suggested  that  the 
final  regulation  should  be  flexible 
enou^  to  allow  lease  offers  on  thebftsis 
of  the  parcel  number  description 
throu^iout  the  two  yean  the  lands  are 
available  noncompetitively  ftrilowing 
the  eonpetitiwaeffiering.  llie  comment 
recommended  that  ofiwors  also  should  ^ 
be  able  to  rely  on  the  acreage  figure 


associated  with  die  piaandri  as  indicated 
~  in  the  tiatiiis.  Another  JDOi^Biettt ' 
kionteiidsdnai  the  parcei'nuadier 
desori^HioiifatuiiaBientahooldtie   • 
required  for  die  entire  2-fear  period.  A 
few  comments  suppmted  limiting  the 
parcel  number  period  to  a  staigle  day  or 
other  extremely  brief  period.  These 
suggestions  are  not  adopted  fan  the  final- 
rulemakftig  since  such  a  provisibn  woold 
permanendy  jxevent  a  potential  offeror 
fixHn  acquiring  only  the  land 
configuration  he  or  she  might  desire  in  a 
single  lease.  Such  a  requhvment  could 
also  create  donfasion  in  ^  later  stages 
of  the  2-yeat  period  of  availability  of  die 
lands  for  noncompetitive  leasing,  since 
parcel  numben  could  become  numerous 
following  several  sale  {irocesses.  After 
the  required  period,  the  lands  in  the 
'  offer  shall  be  properly  described:  use  of 
the  parcel  number  by  itseff  will  result  in 
rejection  of  the  offer. 

Section  31108-3  of  the  proposed 
rulemaking,  redesignated  in  die  final 
rulemakkig  as  ,§  i3110J*-3.  received 
several  bommentf  suggesting  ddietion  of 
paragraph  (e)  aUowiag  the  audioriied 
officer  to  waiva  the  land  description 
requirenientft  stating  that  it  du^icates 
paragraph  (d).  Another  conunent 
oppMOd  the  provision  alloaring  an 
,  aoqutsitiiiMi  tract  number  in  lieu  of  a ;. .;.  .^ 
,.^ legal  deacriptipn  because  it  would     i«i^  ^ 
oraiplicata  dMiAipMiu's  automated       . 
leads  and  minerals  record  system.  This^  - 
provision^  the  proposed  ndemaking    ■ 
was  designed  to  allow  the  offeror  die 
^ealest  peMiUe  flexibility  in  dearly 
and  accivately  describing  lands  covered 
by  an  offer  widiout  loss  ol  priority.''nie 
final  ndemaldng  removes  patagr^  (e) 
of  the  proposed  rulemaking  and 
redesignates  paragraph  (f)  of  the 
proposed  rulemaking  as  paragraph  (e). 
Redesignated  1 3110.S-3(d)  is  amended 
to  state  dearly  that  the  authorized 
officer  may  allow  the  description  by 
acquisition  or  tract  number  without  any 
othier  legal  bad  description  required  by 
this  section. 

Section  3Jiae    Withdrawal  of  offer. 

Section  3110.4  of  the  proposed 
rulemaking,  redesignated  as  f  31104  in 
the  final  rvlemakkig.  reoeived  several 
comments  that  opposed  the' prohibition 
of  wididrawai  of  a  noncompetitive  lease 
offer  earlier  dian  00  days  following  its 
filing.  On  balance,  the  reasons  for 
imposing  the  limitations  on  withdrawal 
of  an  offer  filed  on  lands  available  after 
the  competitive  process  outweigh  the 
disadvantages  of  such  a  limitation. 
Experience  hat  shown  that  offers  are 
treated  by  some  as  an  "option"  en  a 
lease  during  which  time  efforts  are  made 
to  sell  it  to  a  third  party.  When  such 
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efforts  Mi,  th^oSer  Is  then  withdrawn. 
This  practice,  I  tlthou^  not  widespread 
in  the  industry  has  £e  effect  of 
encouraging  offers  filed  in  less  than 
good  faith,  anil  keeps  legitimate 
developers  bp^  acquiring  available 
lands  as  prospfects.  A  6(Mlay  prohibition 
on  withdrawal!  maximizes  the  lands 
available,  faciltates  orderly  issuance  of 
leases,  and  eq^ures  that  the  public's 
It  in  furtherance  of 
an  in  aiding  lease 


resources  areii 
leasing  ratheij 
speculation. 
Some  coi 
allowing  wii 
speed  refunds 
the  senior  oRti 
rejected  by 


nts  suggested  that 
iwals  of  offers  would 
hen  a  lease  is  issued  to 

Junior  offers  are 
Bureau  at  the  time  the 
senior  offeror]  ib  issued  the  lease,  and 
rental  refund^  ^re  authorized  as  soon  as 
a  lease  issues.  Allowing  such 
withdrawals  Mould  not  speed  this 
process  but  wjc  uld  merely  add  an 
uimecessary  |^  iperworic  burden.  When 
unexpected  delays,  such  as  litigation, 
prevent  timelyjlease  issuance,  the  offer 
could  be  with^  ra^  after  the  60  days. 
The  final  nileji  laking  retains  th^  60-day 
limitati(Mi  on  « ithdrawal  of  offers  made 
in  accordanc^  With  §  3110.1(b)  of  the 
final  rulemakng  an  those  lands 
available  durng  the  2-year  period 
following  the  md  of  the  conqietitive 
offering.  In  suoi  an  offer  is  withdrawn, 
the  lands  woUld  continue  to  be  available, 
for  noncompetitive  leasing  for  the 
remainder  of  the  2-year  period  under 
§  3110.1(b).      I 

A  few  comijiients  on  this  section  of  the 
proposed  rulemaking  suggested  that  the 
phrase  specifying  withdrawal  "at  least 
60  days  after  the  date  of  filing"  in  this 
section  of  thejproposed  rulemaking  was 
unclear.  In  resAonse  to  these  comments, 
the  final  rulemaking  is  amended  to  state 
that  such  a  withdrawal  is  allowed  only 
after  60  days  ftom  the  date  of  filing  of 
such  an  offer.  ; 

A  few  cominents  received  on  this 
section  of  the  [proposed  rulemaking 
suggested  tha^Sf  noncompetitive  offers 
are  allowed  to  "he  filed  as  a  means  of 
establishing  priority  before  the 
competitive  offering  of  the  lands,  that 
the  offeror  sh^d  be  allowed  to 
withdraw  the|0ffer  prior  to  the 
competitive  oaring  if  the  stipulations 
are  found  to  m  unacceptable  to  the 
offeror.  The  oonment  further  contended 
that  such  offeroif  should  be  notified  of 
the  stipulatiou  prior  to  inclusion  of  the 
lands  in  the  Ndtice  of  Competitive  Lease 
Sale,  and  tha^  if  the  stipulations  are 
unacceptablej  ^le  lands  should  not  be 
placed  on  the  lj|ale  list  or  notice. 
Notification  off iany  stipulations  for  the 
lands  in  such  on  offer  filed  prior  to  the 
competitive  offering  is  inappropriate 


and  unnecessary.  Since  the  Reform  Act 
places  greater  emphasis  on  the 
competitive  offering  of  lease  parcels,  all 
members  of  the  public  should  be 
advised  of  the  term»and  conditions 
through  the  normal  competitive 
procedures  for  conducting  competitive 
sales.  However,  this  section  and 
§  3101.1-3  have  been  amended  in  the 
final  rulemaking  to  allow  for  the 
withdrawal  of  an  offer  filed  prior  to  the 
competitive  process,  if  at  any  time  prior 
to  lease  issuance,  the  offeror  finds  that 
the  stipulations  would  be  unacceptable. 
Unlike  offws  filed  und«  i  31iai(b). 
those  offers  filed  prior  to  the  competitive 
offering  would  not  be  affected  by  the  60- 
day  liinitation  for  withdrawal  provided 
that  the  withdrawal  is  made  prior  to 
lease  issuance. 

Section  3110.7   Action  on  offer. 

A  number  of  comments  were  received 
on  S  3110.5  of  the  proposed  rulemaking, 
redesignated  as  §  3110.7  in  the  final 
rulemsldng.  Most  comments  suggested 
that  paragraph  (b),  as  well  as  the 
reference  in  paragra{rii  (a)  to  extensions, 
petitions  for  reinstatements,  and 
existing  or  former  leases,  be  removed 
from  this  section  and  placed  in  Subpart 
3120,  because  it  would  take  at  least  90 
days  for  the  lands  to  progress  through 
the  competitive  process  and  become 
available  for  noncompetitive  leasing. 
The  comments  contended  that  such 
matters  as  lease  reinstatements  and 
extensions  should  be  resolved  before 
offering  the  lands  competitively.  It  is 
unlikely  that  a  noncompetitive  lease 
could  be  issued  in  such  a  short  time 
fi-ame,  and  that  reinstatements  and 
extensions  should  normally  be  resolved 
prior  to  competitive  offering  of  the 
lands.  However,  no  change  is  made  in 
these  paragraphs  in  the  final  rulemaking 
since  the  possibility  does  exist  that  a 
recently  tenninated  lease  could  be 
offered  competitively,  receive  no  bids, 
and  then  be  available  for 
noncompetitive  offer.  In  view  of  these 
comments,  1 3120.5-3  6f  the  final 
rulemaking  also  has  been  amended  to 
include  this  same  provision. 

Another  comment  on  this  section 
suggested  that  paragraph  (a)  be  clarified 
to  specify  that  if  a  lease  is  issued  for 
lands  included  in  a  terminated  lease 
before  a  petition  for  reinstatement  is 
filed,  the  subsequent  lease  shall  not  be 
canceled.  Tliis  suggestion  is  not  adopted 
in  the  final  rul«naking  because  the 
regulations  provide  for  cancellation  of  a 
lease  that  should  not  have  been  issued. 
The  last  sentence  of  paragraph  (a) 
sufficiently  states  that  the  subsequent 
lease  will  be  canceled  if  the  petitioner  is 
entitled  to  reinstatement  ff  the  petition 
is  filed  after  a  lease  is  issued. 


reinstatement  of  the  prior  lease  cannot 
be  made. 

Several  comments  on  this  section 
suggested  that  the  word  "erroneously" 
be  inserted  in  paragraph  (a)  to  mak6  it 
clear  that  leases  will  not  be 
indiscriminately  issued  before  the 
necessary  paperwork  is  completed.  The 
comments  contended  that  unless  an 
error  is  made,  a  tease  should  not  be 
issued  until  final  action  is  taken  on  all 
previous  offers  or  leases.  The  final 
rulemaking  does  not  adopt  this 
suggestion  because  it  is  unnecessary  to 
specify  the  reason  the  lease  was  issued, 
liie  intent  of  this  provision  is  to  require 
cancellation  if  tiie  lease  should  not  have 
been  issued 

Section  3110.9   Future  interest  offers. 

One  comment  received  on  §{  3110.9-1 
and  3120.7  of  the  proposed  rulemaking 
suggested  that  the  question  of 
competitive  and  noncompetitive  leasing 
of  future  interests  be  addressed  by 
further  specific  legislation.  This 
comment  is  beyond  the  scope  of  this 
rulemaking  since  these  final  regulations 
must  implement  the  statute  now  in 
effect.  Another  comment  on  S  3110.9  of 
the  proposed  rulemaking  questioned 
whether  a  future  interest  could  be 
leased  noncompetitively  without  first 
going  through  the  competitive  process, 
and  requested  clarification  of  the 
meaning  of  the  phrase  "substantially  all 
of  the  present  operating  rights  in  the 
lands,"  suggesting  "substantially  all" 
means  50  percent  or  more  and  that 
"lands"  could  mean  future  interest  lands 
or  all  lands  in  a  communitized  area. 

Under  the  Reform  Act  future  interest 
lands  may  be  leased  both  competitively 
and  noncompetitively.  Since  no  lease 
may  be  issued  under  die  Reform  Act 
widiout  first  being  subjected  to  the 
competitive  process,  the  present  interest 
holder  may  gain  the  sole  right  to  a  lease 
with  a  succMsful  cooqwtitive  bid  over 
any  noncompetitive  applicant  whose 
offer  is  nullified  by  the  competitive  bid. 
Accordingly,  the  provision  limiting 
leasing  noncompetitively  only  to  one 
who  owns  "all  or  substantially  all"  is 
removed  in  i§  3110.9-1  and  3110.9-2  of 
the  final  rulemaking. 

A  few  comments  questioned  the 
meaning  of  the  phrase,  "the  same  type 
and  proportion,"  in  {  3110.9-4(a)  of  the 
proposed  rulemaking.  The  language  is 
sufficientiy  clear  in  the  proposed 
rulemaking  that  a  transfer  of  a  present 
interest  either  record  titie  or  operating 
rights,  generates  a  concurrent  transfer  of 
the  future  interest  No  change  is  made  in 
the  final  rulemaking. 


I  \ 
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Part  3120 — Competitive  Leases  | 

Section  3120. 1-1    Lands  available  for 
competitive  leasing. 

Several  comments  addressed  the  term 
"available"  in  S  3120.1-1  of  the  proposed 
rulemaJcing.  One  comment  suggested  a 
change  to  clarify  the  term,  expressing 
concern  that  the  Bureau  would  offer  all 
available  lands  whether  or  not  it  would 
be  in  the  public  interest  to  lease  and 
prior  to  compUance  with  National 
Environmental  PoUcy  Act  requirements. 
Another  comment  questioned  whether 
the  Bureau  could  retain  the  option  to 
withhold  tracts.  One  comment  suggested 
a  provision  be  included  requiring  the 
Bureau  to  offer  all  available  lands  for 
competitive  leasing  within  18  months 
from  their  date  of  availability.  Other 
comments  expressed  concern  as  to  how 
unleased  lands  (those  available  over- 
the-counter  prior  to  enactment  of  the 
Reform  Act  and  those  newly  available 
due  to  a  change  in  status  or  the  law) 
could  be  cycled  throu^  the  competitive 
process. 

The  term  "available"  means  any  lands 
subject  to  leasing  under  the  Mineral 
Leasing  Act  As  used  in  the  context  of 
this  section,  all  such  lands  are  required 
to  be  offered  competitively.  It  is  Bureau 
policy  prior  to  offering  the  lands  to 
determine  whether  leasing  will  be  in  the 
pubUc  interest  and  to  identify 
stipulation  requirements,  obtain  surface 
management  agency  leasing 
recommendations  and  consent  where 
applicable  and  required  by  law.  Since 
these  lequireraents  are  required  to  be 
met  and  an  identification  and  copy  of 
the  stipulations  applicable  to  each 
parcel  is  to  be  induded  in  the  Notice  of 
Competitive  Lease  Sale,  it  would  be 
virtually  impossible  to  offer  all  available 
lands  within  18  months.  Also,  far  more  ■ 
lands  are  and  always  have  been 
available  than  have  been  leased 
Moreover,  many  if  not  most  lands  will 
not  be  "offered"  by  the  Bureau  but  are 
nonetheless  available  for  filing  or 
expressions  of  interest  Offering 
unleased  lands  for  cyding  through  the 
competitive  process  is  discussed  under 
Subpart  3110  regarding  opening  orders 
in  special  situations  for,  newly  available 
lands.  The  final  rulemaldng  expands  the 
categories  of  availaUe  lands  in  this 
section  to  include  lands  for  w^ch  an 
offer  or  expressicMi  of  interest  has  bcaen 
received  by  the  proper  BLM  ofGce,  and 
lands  induded  by  Bureau  motion. 

A  few  comments  on  1 312ai-l(c)  of 
the  proposed  rulemaking  suggested  that 
when  an  undivided  interest  in  a  lease  is 
canceled,  the  regulations  should  indude 
a  provision  requiring  the  Bureau  to  offer 
to  the  other  holders  of  interest  in  that 
lease  a  right  of  first  refusal  to  purchase 


that  interest  in  an  amount  equal  to  the 
highest  bid  received  at  the  oral  auction 
or  the  opportunity  to  exceed  such 
highest  acceptable  bid.  Offering  the  right 
of  first  refusal  is  contrary  to  the 
competitive  intent  of  the  law.  Other 
interest  holders  would  have  the 
opportunify  at  the  sale  to  exceed  the 
highest  bid.  The  suggestions  is  not 
adopted  in  the  final  rulemaking. 

Ctae  comment  alleged  that  1 3120.1- 
1(d)  of  the  proposed  rulemaking  allowed 
leasing  within  units  of  the  National  Park 
System  witlwut  consent  This  is  not  the 
case  since  this  paragraph  states  only 
that  lands  subject  to  drainage  are 
available  for  competitive  leasing. 

Another  comment  concerning 
§  312ai-l(d)  suggested  that  a  definition 
of  "protective  leasing"  be  induded  in 
this  subpart  The  suggestion  is  not 
adopted  as  this  subject  is  properly 
addressed  in  \  3100.2. 

Section  3120.1-2   Requirements. 

Several  comments  on  this  section  of 
the  proposed  rulemaking  expressed 
concern  about  the  scheduling  of  the  sale 
dates,  suggesting  that  the  dates  not 
overlap  among  ^  Bureau  State  Offices. 
It  is  Bureau  policy  to  plan  sale  dates  on 
a  non-conflicting  basis.  Sale  notices  will 
give  those  parties  wishing  to  partidpate 
an  ample  amount  of  time  to  make  plans 
to  attend  the  oral  auctions.  Depending 
on  the  availability  of  lands  and 
individual  State  Office  workloads,  the 
sales  normalfy  will  be  scheduled  bi- 
monthly by  some  State  Offices  and  at 
least  quarterly  by  other  State  offices. 
Where  i  State  Office  has  few  lands 
available,  rather  than  delaying  offering 
them,  it  may  indude  these  parcels  in 
nearby  State  Office  sales. 

Several  comments  on  this  section 
questioned  whether  oral  auctions  are 
required  to  be  held  in  the  States  where 
the  available  lands  are  located.  The 
Reform  Ad  allows  the  Bureau  to  hold 
sales  in  any  State  where  the  office  has 
jurisdiction  over  the  lands.  The  final 
rulemaking  amends  tlys.Mc^on  to  make 
this  dear. 

A  number  of  comments  on  S  3120.1- 
2(c)  of  the  proposed  rulemaking 
recommended  that  the  national 
minimum  acceptable  bid  be  prorated  on 
a  net-acre  basis  rather  than  on  a  gross- 
acre  basis.  Hie  Bureau  has  no  evidence 
of  Congressicmal  intent  to  permit 
proration  of  bonus  bids.  Bidders  will  be 
made  aware  of  the  percentage  of  - 
Federal  mineral  interest  held  in  the 
lands  in  order  to  adjust  their  bids 
accordingly.  Administratively,  proration 
is  cumbersome.  The  recommendation 
has  not  been  adopted  in  the  final 
rulemaking. 


Section  3120.1-^   Protests  and  appeals. 

One  comment  of  this  section  of  the 
proposed  rulemaking  requested  that  the 
final  rulemaking  clarify  the  provisions 
for  suspension  of  a  lease  sale  when  a 
protest  or  appeal  is  received  The  final 
rulemaking  amends  this  section  to 
specify  that  only  the  Assistant  Secretary 
for  Land  and  Minerals  Management  may 
suspend  a  sale  for  good  and  just  cause 
after  reviewing  the  reason(8)  for  such 
action. 

Other  comments  on  this  section 
recommended  that,  in  order  to  preclude 
indefinite  suspension,  specific  limitation 
(e.g.,  30  days)  should  be  imposed  on  the 
length  of  time  that  a  parcel  can  be    , . 
suspended  firom  competitive  sale.  Sodi  a 
time  frame  is  not  feasible  because  the 
Department  cannot  determine  in 
advance  when  the  grounds  for 
suspension  of  any  parcel  would  be 
resolved. 

Section  3120.2-1    Duration  of  leases. 

Several  comments  addressed  the 
primary  term  of  competitive  and 
noncompetitive  leases  and  requested 
varying  changes  in  this  section  of  the 
final  rulemal^ig.  Since  the  Reform  Act 
did  not  change  this  provision  of  the 
Mineral  Leasing  Act.  there  is  no  need  to 
amend  this  section. 

Section  3120.2-3   Lease  size. 

Varying  comments  were  received  on 
this  section  of  the  proposed  rulemaking 
concerning  lease  size.  A  few  of  the 
comments  requested  that  the  Ieas»size 
continue  to  be  no  larger  than  640  acres. 
After  consideration  ^  these  comments, 
it  has  been  determined  that  the  final 
rulemaking  should  allow  discretion  to 
decide  how  much  acreage  should  be 
induded  in  each  lease  parcel,  up  to  the 
maximum  2.560  acres  specified  in  the 
Reform  Act  Expressions  of  interest  from 
industry,  the  extent  of  lands  available 
within  a  particular  area,  and  the  goal  of 
parcels  having  compact  form,  will  be 
considered  by  the  Bureau  in  configuring 
parceb.  The  final  rulemaking  adopts  the 
language  of  the  proposed  rulemaking 
without  change. 

Section  3120.3    Nomination  process. 

Section  3120.3-1    General. 

A  large  number  of  comments  was 
received  on  the  type  of  sale  method  to 
be  used  by  the  Bureau:  The  nomination 
method  m  the  direct  sale  method.  The 
comments  were  essentially  evenly 
divided  between  both  methods,  llie 
majorify  of  the  comments  did 
recommend  that  the  Bureau  choose  a 
consistent  method  nationwide  to  lessen 
confusion  and  assist  industry  planning. 
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Several  conulients  questioned  tfie 
legality  of  tfai  {formal  nomination 
process  and  ^kpressed  the  view  that  this 
method  doeslnot  comply  with  the 
Reform  Act  tt^e  Department  has 
considered  a|l  the  views  presented  and 
remains  conmced  ttiat  the  nomination 
process  is  leully  consistent  with  the 
Reform  Act  Gonsidering  the  Bureau's 
experience  wjth  the  test  sales,  the 
variations  aFjoarent  in  the  oil  and  gas 
leasing  acthnttes  nationwide,  and  the 
many  commnts  received,  it  is 
appropriate  mat  Subpart  3120  of  the 
final  ndemalg^  should  allow  regulatory 
flexibility  to  permit  the  use  of  either  sale 
method  ^ouUl  conditions  warrant  in  the 
future.  The  na/al  rulemaking,  under 
S  3120.3.  vesk  in  the  Director  of  the 
Bureau  of  Land  Management  and 
authority  to  nplement  the  formal 
nomination  dnocess  or  permit 
expressions  pi  interest  following  a 
public  comment  period  of  at  least  30 
days.  This  fiaal  nilemaldng  completes 
the  30Klay  c()*iment  period,  and  based 
on  the  manyk^omments  received  with 
regard  to  ejqjsessions  of  interest 
(informal  noninations)  as  well  as  formal 
nominationsj  Effective  with  the 
publication  of  this  final  rulemaking,  the 
Director  elects  to  permit  Informal 
expressions  w  intsrestlo  be  submitted 
to  the  propeij  ^LM  ofBce,  but  declines  at 
this  time  to  ebiploy  formal  nominations 
under  §  3120|i 

All  Bureau  of  Land  Management  State 
Offices,  at  ddf  time,  will  use  the  direct 
sale  metfaodlrhe  public  herein  is 
invited  to  subinit  informal  expressions 
of  interest  fo^  available  lands  by  land 
description  to  the  proper  BLM  office  for 
processing  bvBureau  personnel  for 
inclusion  in  aiture  oral  auctions.  The 
identity  of  fU^rs  of  expressions  of 
interest  will »  kept  confidential.  No 
specific  formi  or  format  is  required  to 
submit  an  infi  naai  expression  of 
interest 

Several  co|i  inM>nts  sufflested  inclusion 
in  the  final  rulemaking  of  a  provision  to 
.  allow  a  posMi.who  has  sulnnitted  an 
informal  expression  of  interest  the 
opportunity  m  appeal  if  the  Bureau 
with^aws  a  aarcel  fromcaapetitive 
sale.  This  siuaestion  to  make  a  Bureau 
action  to  .i^mdraw  a  parcel  an  . 
appealable  decision  has  not  been 
adopted.  In  nnst  instances,  parcels  are 
withdrawn  mm  sale  only  for  critical 
reasons,  suchj  as  lack  of aurfece 
mana^ng  agJEpicy  consent,  title 
questions,  o^^trlctive  stipulations  that 
would  doodjatle  or  restrict  lease  .  r-..  :- 
issuance.  Wa  tn  a  parcel  is  withdrawn 
due  to  erron  >r  factors  that  are    - 
irreconcilabal  in  dte  requisite  time 


frame,  the  parcel  may  be  reoffered  in  a 
future  competitive  offering. 

In  mponse  to  several  comments 
pointing  out  tiiat  If  3120J-1  and  31203- 
2(d)  of  the  prcq>osed  rulemaking  appear 
to  be  in  conflict  the  final  rulemaking  is 
amended  to  clarify  that  formal 
n(Mninations  require  submission  of  the 
national  minimum  acceptable  bid. 

Section  3120.3-2   Filing  of  a  nomination 
for  competitive  leasing. 

Numerous  comments  requested  that 
nominations  snlmitted  to  theBureau  be 
kept  confidentiaL  If  and  whcm  this  sale 
method  is  elected  by  the  Director 
following  a  public  comment  period. 
confidentiaUty  is  anticipated  to  be 
provided.  The  Bureau  has  determined 
that  coi^dentiality  is  botii  desirable  and 
permissible  as  part  of  this  sale  method. 

Section  3120.3-3   Minimum  bid  and 
rental  remittance. 

A  few  conmients  requested  that  a 
nomination  with  a  deficient  payment  not 
result  in  the  elimination  of  the 
nominated  parcel  from  the  sale.  The 
final  rulemaking  does  not  adopt  this 
suggestion  due  to  the  confusion  that 
would  be  caused  in  ascertaining 
whether  the  nomination  is  valid.  The 
final  rulemaUag  is  amended  in  this 
section  and  in  1 3120,3-e  to  pRn^de  for 
refund  of  all  moneys  in  imrtances  where 
nominations  are  dnacceptt^le. 

Section  3120J-4    Withdrawal  of  a 
nomination. 

Several  comments  objected  to  this 
section  of  the  proposed  rulemaking, 
which  disallowed  withdrawal  of 
nomhiations.  Any  party  submitting  the 
minimum  national  acceptable  bid  should 
be  required  to  accept  a  lease  under  the 
terms  specified  in  the  List  of  Lands 
Available  for  Competitive  Nominations 
if  that  party  is  the  sole  nominator  and 
bidder,  provided  no  higher  bid  is 
received  at  the  oral  auction.  High 
bidders  at  a  sale  also  are  required  to 
accept  the  lease.  Withdrawal  of  a  parcel 
b/the  Bureau  of  Land  Management  is 
discussed  earliar  in  M»  pcenable  under 
1 3120JL  If  the  formal  nomination 
process  is  implemented  in  tiie  fotote. 
and  a  parcel  is  withdrawn  by  the 
Bureau,  all  moneys  submitted  witii  the 
nomination  will  be  refunded.  The  final 
rulemaking  is  amended  accordin^y. 

Section  3120.3-7  Refund. 

A  number  of  comments  on  this  section 
of  the  pftyosed  tiilemaking  requested 
that  ihe  l^ireau  of  Land  Management  be 
required  to  refund  the  amounts  tendered 
by  ansuccesslul  nominators  in  a  timely 
fashion.  Specific  time  periods  suggested  ' 
by  commenters  ranged  from  30  to  00 


days  following  the  oral  auction.  Some  of 
the  comments  suggested  payment  of 
interest  to  nominators  for  the  time  that 
the  funds  are  held  by  the  Bureau.  The 
Bureau  is  without  authority  to  pay 
interest  on  such  funds.  It  is  Bureau 
policy  to  refund  unearned  funds  as 
promptiy  as  possible  consistent  with 
limitations  imposed  by  the  U.S. 
Department  of  the  Treasury.  CurrenUy. 
refimds  may  not  be  authorized  until  30 
days  following  the  receipt  of  a 
remittance  to  prevent  dispersal  of  funds 
when  a  remittance  subsequentiy  may  be 
dishonored.  The  Bureau  will  continue  its 
policy  of  issuing  such  refunds  as 
promptiy  as  possible,  but  sudi  a 
provision  is  not  necessary  in  the  final 
rulemaking. 

Section  3120.4   Notice  of  competitive 
lease  sale. 

Section  3120.4-1    General. 

Several  comments  expressed  die  view 
that  this  section  of  the  pro|M>sed 
rulemaking  was  inadequate  since  it 
failed  to  require  incbsion  in  a  Notice  of 
Competitive  Lease  Sale  of  sudi  items  as 
bidding  and  payment  requirements, 
lease  terms  and  stipulations,  surface 
managing  agency  information,  and  other 
helpful  det^ls.  The  comments  have 
be«i  considered  and  certain 
amencfaaeato  are  incorporated  in  the 
final  rulemaking  to  require  that  the  sale 
notice  contain  tbe  identification  and 
language  of  tiie  applicable  stipulation(s) 
for  each  parcel  As  a  matter  of  policy 
and  interiial  Bureau  procedure,  tiie 
notice  generally  will  contain  bidding 
and  paymentrequirements.  However,  it 
is  unnecessary  to  include  a  high  level  of 
detail  in  tide  section  of  the  final 
rulemaking. 

Section  3120.4-2   Posting  of  notice. 

A  few  commente  on  this  section  of  tite 
proposed  rulemaking  requested  that  the 
Bureau  of  Lutd  Management  prepare  an 
affidavit  setting  fortii  the  date  of 
posting  of  the  Notice  of  Competitive 
Lease  Sale  in  the  proper  BIAi  office,  and 
the  date  the  sale  notioais  made 
available  to  tiw  suffoea managing 
agency.  Sodia  process  is  unnecessary. 
Affidavits,  stattmente,  eta.  prepared  by 
tiie  isuthorizsd  ofBon'  swearing  that  the 
Bureau  has  comptiad  with  the  law 
would  be  of  no  value  to  a  lessee  should 
questi<nia  on  tfaiaptooedun  ever  be 
raised,  llie  final  rulemaking  does  not 
ad<q)t  time  comments. 

Another  comment  on  this  section  of 
the  proposed  relemaking  questioned  the 
poSting^f  maps  in  the  surfacr  managing 
agency's  office.  The  Reform  Act  requires 
a  rnq)  or  a  nanative  -description  of  the 
affected  lands  to  be  iiosted  in  the 
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appropriate  office  of  the  leasing  and 
iaiid  management  agencies.  Since  all 
Bureau  offices  use  a  narrative 
description,  at  a  minimom,  in  sale 
notices  and  also  have  tract  books  or 
land  plats  available  that  depict  leased 
and  unleased  lands,  there  is  no  need  for 
additional  language  to  be  added  to  this 
section  of  the  final  rulemaking.  Hie 
comment  has  not  been  adf^ited  In  the 
final  ratemaking. 

Section  312as    Compel/tire  sale. 

Section  3120L5-1    Oral  auction. 

One  general  comment  on  this  section 
of  the  proposed  rulemaking  suggested 
slower-paced  sales  to  accommodate  all 
bidders,  and  requested  Bureau 
reconsideration  of  the  use  of  "rapid  fire" 
auctioneers.  The  Bureau  of  Land 
Management  will  not  regulate  the 
process,  allowing  Bureau  State  Offices 
to  use  familiar  local  practice  to  facilitate 
the  oral  auction. 

Another  comment  on  this  section 
suggested  tibat  the  final  rulemaking 
allow  mail-in  \Mm  prior  to  the  oral 
auction  to  accommodate  those  people 
not  able  to  be  present  at  the  oral 
auction.  This  snggestioa  Is  not  adopted, 
since  the  Reform  Act  does  not  allow 
consideration  of  sealed  bid^ 

Some  comments  on  thto  section 
suggested  that  all  bidders  should  be    . 
registered.  Another  comment 
recommended  that  confidential  bidding 
numbers  be  assigned.  Based  oo  the  test 
sales,  it  has  been  deteiained  that  this 
practice  need  not  be  regulated.  The 
proposed  rule  language  is  adopted 
without  diange  in  die  final  rulemaking. 

Many  of  the  comments  on  paiagra^ 
(a)  of  this  sectioo  of  the  proposed 
rulemaking  favored  bidthng  oa  a  per- 
acre  basis  rather  than  on  a  per^arcel 
basis.  However,  it  has  been  determined 
dut  a  flexible  posture  oatfais  issue  is 
appropriate  and  a  spedfic  practice  will 
not  be  required.  This  will  allow  Bureau 
State  Offices  to  utilixe  either  mediod. 
dependmg  on  the  standard  practices 
normally  used  within  the  area  of  each 
office's  jurisdktiaB.  No  change  is  made 
in  the  final  rulemaking. 

Several  comments  objected  to  the 
annoancement  at  the  onl  auction  of 
nominatioos  aocompttiied  by  the 
national  minimum  acceptable  bid.  The 
concern  raised  by  the  comments  was 
that  announcement  of  theaamas  of 
nominators  at  the  oral  aactioB  could 
influence  bidding  or  nonbidding  by  otha 
parties.  The  final  rulemaking  is 
amended  to  provide  that  on^  the 
existence  of  a  nomination  w^  be 
announced  at  the  oral  auction  in  order 
to  establish  the  base  Iridchag  levri  for  a 
parcel  above  which  oral  bidding  must 


conunence.  The  name  of  the  nominator 
would  not  be  revealed  as  no  purpose 
would  be  served  by  doing  sa 

Sevwal  connnentsaaggsstsd  that 
S  312as-1(c) at  die  leiyuasifirieiaiiHiig 
was  ooafiniag'as  t»  the  toaalmenl'Of 
parcels  receMng  Z  or  more  Mds  vrtth 
one  comment  expressing  dw  view  diat  a 
parcel  should  be  offered  at  the  next 
competitive  sale  and  that  any 
noncompetitive  offer  previously  filed 
should  retain  its  priority  dirou^  the 
next  sale.  The  Ifaial  ndemaking  has  been 
amended  to  darify  diat  this  swtion 
applies  only  when  multiple  nominations 
result  in  tie  Irids  for  a  parcel  under  the 
formal  nominatioa  process.  Sacb  bids 
will  be  returned  (not  rejected)  with  ell 
moneys  rdnnded  to  die  nominators. 
Any  pared  recdving  such  mdtipie 
nominations  when  no  h^ier  bid  is  made 
at  the  oral  auction  will  be  reofftred  in  a 
future  competitive  sale.  Add^onaily,  a 
pending  noncompetitive  offer  filed  under 
1 3110.1(a)  for  the  same  pared  in  this 
situation  would  retain  priority  if  no  bids 
are  received  for  the  parcel  in  a 
subsequent  auction. 

Section  3120.S-2   Paymantt  required. 

Several  comttoits  suggested  ftat  die 
phrase  "close  of  offidd  bosinesa  hours" 
in  S  312a5-2(b)  of  die  prapoeed 
ndemaking  bis  more  qiedfically  defined. 
This  providoa  in  the  rale  is  intended  to 
require  that  all  specified  payments  for 
each  parcel  be  made  on  the  same  day 
the  parcel  is  sold.  The  final  ndemaking 
is  amended  to  allow  administrative 
flexibility  to  accqit  payment  afler 
offidd  bnshiess  ho«s  on  the  same  day 
the  parcel  is  sold  in  die  event  that  the 
oral  auction  exle«te  late,  after  die 
normd  business  time  has  pused. 

Mimeroos  oommmts  exproesed 
dissatisfaction  widi  1 312a5-2(bXl)  of 
the  proposed  rnkasaking  concerning  die 
payment  requirsment  of  ao  percent  of 
the  boons  bid  oo  the  day  of  die  sale.  The 
commoits  stated  that  the  tZnationd 
minimom  aeceptaUe  bid  based  on 
acreage  is  a  known  amoont  prior  to  the 
sale,  altofwtag  checks  to  be  prepared 
prior  to  the  sale,  bnl  diat  the  aopnoent 
figure,  same  as  the  totd  banns  bid 
amount,  is  an  unknown.  One  rnmintnt 
suggested  no  payisent  be  required  on 
the  day  of  the  sde.  A  fsw  comments 
reooaBmended  lequiiing  peyment  of  die 
full  bonus  bid  on  dM  day  of  the  sde.  In 
response  to  these  comments, 
consideration  was  given  to  the  merits  of 
requiring  ddier  die  fdl  bonus  bid 
amoont  or  the  82  minimiun  bonnsidd  on 
die  day  of  Ae  sale,  it  has  been  decided 
to  require  only  the  ttmininium  bonus 
bid  per  acre  vt  fraction  thereof  at  die 
oral  auction.  The  find  ndemddng  has 
been  amended  accordin^y.  if 


experience  at  fblore  oral  auctions  finds 
that  payment  of  the  balance  of  the 
bonus  Ud  fails  to  berenriWed  in  a  timely 
manner  tdtkin  10  woriUng  days 
follo«rin|  dialast  day  of  the  auction,  a 
futare  rafciiiinliiiig  wM  be  considered  to 
require  100  percent  of  bonus  payments 
at  the  ord  auction,  similar  to 
requirements  now  made  by  some  State 
governmenta. 

Some  oonnnentB  addressed  die 
requirement  in  f  312aLft-2(b)(3)  (ddie 
proposed  rulemaking  regarding  fees 
covering  administrative  coats,  arguing 
that  Conyess  did  not  intend  that  a  filing 
fee  be  chaoged  in  a  cmnpetitive  sale 
process.  The  Refonn  Act  does  not 
support  this  contention.  The 
administrative  fine  to  charged  to  help 
defray  the  costs  of  the  sale  and  replaces 
the  charge  for  the  proportionate  share  of 
the  publication  costs  previously  required 
in  the  existing  regulations.  The  find 
rulemaking  adapts  the  proposed 
rulemaking  without  change. 

A  few  comments  were  directed  to 
S  3120bS-2(c)  of  die  pnqiosed 
ndemaking.  Some  commenters 
suggested  that  the  time  allowed  to 
submit  the  balance  of  the  bonus  bid 
after  the  sale  shodd  be  extmded  to  15 
days  instead  of  10  days.  The 
Departmental  decision  to  require  (Mdy 
the  $2  natioiul  minimum  acceptable 
bonus  bid  on  the  day  of  the  sale  rather 
than  the  total  bonus  was  partially  based 
on  the  understanding  that  .die  baluica  of 
the  bonus  bid  must  be  received  within 
10  working  days,  lids  shorter  time 
frame  will  allow  interest  revenues  to 
accrue  to  the  II.S>  Treasury  more 
rapicQy,  in  conformance  with  a  General 
Accounting  Office  (GAO)  1985  study 
concerning  loss  of  sudi  revenues.  The 
GAO  study  recommended  ttal  the 
Bureau  of  Land  Management  reduce  the 
time  frame  in  which  bonus  bid  balance 
moneys  are  required  to  be  remitted.  No 
change  to  made  in  the  bid  ndemaking. 
Other  commento  on  thto  section  of  the 
proposed  ndemakiiig  suggeded  that  a 
new  paragraph  be  added  ddier  in  thto 
section  or  in  1 3iao.5-3(a)  to  avoid 
forcing  a  potentid  lessee  to  take  a 
parcel  if  die  stipdations  or  terms  were 
modified  after  posting  of  the  parcel  on  a 
list  or  notice.  Siuch  a  lease  parcel 
modification  would  re^dre  the  Bureau 
to  reofier  the  pored  doe  to  die  Reform 
Act^  notice  requirement  for 
modifications  oi  lease  terms,  so  that  the 
suggested  change  to  unnecessary. 

Section  3120.5-3  Award  (^ lease. 

Some  commento  suggested  revising 
die  phrase  liigh  bidder"  to  "lessee"  hi 
the  second  sentence  of  i  S120L5-3(a). 
because  it  is  the  lessee  who  to 
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both  identilying  and  snsnriag  thai  the 
present  ownei  of  the  ail  andgaa  rfghtt 
waa  identified  and  oSsrad  the 
oppastHnily  te>bid.  Afind;sanBHnt 
expressed  the  ^ 
interest 

protect  his  M-har  ■iBieat  bai  Udriinjr  at 
the< 

The  Refem  Act  aBowe  ee  prefcieiice 
to  a  present  hiterest  holder  feUowiny  a 
competitive  utfei  iiig  of  soeh  ftrturv 
interest  lande.  Aceenfiogly,  the  firaf 
rulemaking  lemmes  1 3T2IT.7'-1tb)'. 


Section  3t20LT~2 
and  condmdns. 


Afewr 


Ftitar-iirtltnst  terms 


preaantimuaat 

simflamaiMiBi  atthe 
lease.  Thifr 
earlier  in 
3.  For  the 


Sectiou32aZ3~l    Vritliag,  appUeatitas 
andplans^ 

pHuneroQS  conenenflrwerK'fecefveu 
on  nie  aeccroir  o*  tne  propoaeu 
rulemahhigt  One  cuunueuC  aaggested 
tnat  if  iDe  avfliniseQ'  ofTrBerdtenfetT 
driB&ig  permits  on  e  Mease  sod^  itat  a 
lease  coohr  nof  be  aevenped  that  the 
leaseholder  shoohf  he  lefhnded  aV 
bonue  and  i  uuial  aenmi  s  iial  hed  been 
paid  tf  soeh  daniri^  were  teeeenr.  the 
lessee  ar  epaNrfar  eeehf  reeort  flv  the 

preaecdwi»je*cie>ieeguise  for  the 
reftm  ef  «f  aaiBayai.  THe  isaee  ie 
beyend  the  soepeef  tfii  i  ahiiHililnt 

A  fhwoommentrfhiMhariheStl-diy 
Apinlicatfon  ibr  ftiiuit  to  DriS  approval 
proeesa  wae  toir  short  finr  cumpletian  of 
the  envhonmentaf  review  needed  fbt  the 
driihqgpropoaaf.  Iluwe»ei.  the  thne 
frame  stated  in  Ae  r^guhtfbn  Ikngiiage. 
doea  not  leqoire  the  approvaf  of  an 
Appncatfon  fcr  Permit  to  Bkiff  on  the 
30th  decf.  Ar  may:  be  necessary,  the 
Bureeu  may  deny  approvaf  based  on 
appropriate  leaaous.  7be39day  poiiod.. 
however,  is  a  period  aflfnie  in  which  the 
Dureau  can  no^Befl^  procese  tne 
majocity  of  the  apphortfona  te  dHff. 

Mnneroas  comraents  on  this  section 
of  the  proposed  rofemakihg  were 
received  concerning  the  adtaiudstradve 
delay  in  approval  of  an  appRcatfon  to 
drill  that  would  resoftfrani  the  SOday 
notice  requfrement  One  comraanf 
expressed  the  view  that  the  additSonai 
30  days  of  public  notice  is  a  superfTuous 
requirement.  Other  comments  also 
expressed  concern  tint  if  a  lease  were 
to  expire  during  this  Sl^day  period; 
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particulariy  if  a  protest  is  received  -^ 

during  this  public  review  period,  the 
primary  term  of  the  lease  would,  in 
effect  be  shortened  by  one  month. 
Many  ooraments  suggested  that  those 
fthng  an  AppUcatioB  for  I^mil  to  Drill 
during  the  ftaai  30  days  of-the  primary 
term  should  be  awarded  an  automititi 
lease  suspension  or  that  any  delay  is 
approval  be  compensated  by  an 
automatic  extension  of  the  leasA.  This 
suggestion  has  not  been  adopted  in  the 
final  rulemaking.  As  stated  above.  30 
dajfs  is  a  reasonable  period  in  which  the 
review  and  approval  process  on  an    .  ,.j< 
Application  for  Permit  to  QriU  can  lie      j 
completed.  Onshore  Oil  and  Gi|s  (Mler . 
No.  1  already  establishes  a  30-day 
period  for  processing  a  Notice  of  Staking 
or  an  Application  for  Permit  to  Drill.  In 
Order  No.  1,  Operators  are  forewarned 
that  they  should  not  always  expect 
timely  afquvval  if  they  do  not  submit 
their  applications  at  least  30  days  prior 
to  the  day  they  wish  to  start  operations. 
Lack  of  action  on  the  part  of  an  operator 
to  initiate  the  required  permitting 
process  in  a  timely  manner  does  not 
generally  constitute  reason  for  a 
suspension  of  lease  terms  or  extension 
of  a  lease,  if  the  Bureau  is  unable  to  take 
action  prior  to  lease  expiration,  the 
operator  would  be  advised  and  reasons 
would  be  given  for  the  delay  so  that  the 
operator  can  exercise  any  appeal  rights 
provided  by  the  regulations. 

Another  comment  suggested  that  in 
order  to  be  hilly  effective  on  National 
Forest  System  lands  the  rulemaking  for 
§  3162.3-1  should  be  jointly  promulgated 
with  the  Department  of  Agriculture.  The 
Forest  Service  is  developing  its  separate 
regulations  to  govern  surface  activities 
on  National  Forest  System  lands.  The 
Bureau  has  no  control  over  the  content 
and  timing  of  the  regulations  developed 
by  another  agency.  The  Bureau  has 
coordinated  with  the  Forest  Service  and 
will  comment  on  its  rulemaking  to  assist 
in  the  development  of  a  process  that  is 
as  streamlined  and  uniform  as  possible 
for  drilling  applications  and  surface  use 
plans  of  operations  in  order  to  meet  the 
provisions  of  the  Reform  Act. 

A  few  comments  recommended  that, 
because  the  general  public.  i.e.,  all 
interested  parties,  had  the  opportunity 
to  consider  lease  development  activities 
prior  to  lease  issuance  through  the  land 
use  planning  and  environmental 
analysis  processes,  potential  opposition 
to  drilling  proposals  should  be  limited 
only  to  those  parties  that  have  a  direct 
interest  in  the  lands  affected  by  the 
Application  for  Permit  to  Drill.  Other 
comments  expressed  the  view  that 
consultation  with  only  the  necessary 
Federal  and  State  agencies  was 

I 
I 


Bpprqprfarte.Tfae  Reform  Act  states  that 
notice  of  an  Aptilication  for  Parmit  to 
Drilf  shall  be  postad  at  least  30  days 
before  approval  and  does  not  address 
any  spadll&«lement  of  the  public.  There 
are  instances  when  ih»  auAiorized 
offibtr  may  ha^  knowledge  of  parties 
having  ^jeciRcinferests.- and 
consultation  with  stick  parties  may  be 
appropriate.  Tfie  final  riltemaldng  is 
amendedto  indicate  that  the  aamoriced 
officer  shaH  comidtiiith  FWteral 
surflioe  manag^niant  agfenctes  andolfaer' 
interested  parties  as  required  and  ' 

■ '.  Another  comment  expressed  concern 
that  potential  administrative  delays  in 
processing  Applications  for  Permit  to 
Drill  could  occur  due  to  agencies  not 
having  established  procedures  in  effect 
The  Bureau  of  Land  Management 
currently  has  procedures  in  place  as 
specified  in  Onshore  Oil  and  Gas  Order 
No.  1.  New  authority  is  given  by  the 
Reform  Act  to  the  Secretary  of 
Agriculture  for  approval  of  surface  use 
plans  of  ol»«rations.  The  Forest  Service 
is  currently  promulgating  regulations 
and  procedures  to  address  its  processing 
of  these  surface  use  plans  of  operations. 

One  comment  suggested  that  the  final 
rulemaking  needs  to  provide  specific 
terms  and  conditions  governing 
reclamation  of  disturbed  lands  and 
expressed  concern  that  the  proposed 
rulemaking  provided  for  reclamation 
only  upon  abandonment.  Regulations 
are  not  the  appropriate  place  for  site 
specific  reclamation  standards  to  be 
addressed.  Such  site  specific  standards 
are  more  properly  contained  as  a  part  of 
each  surface  use  plan  of  operations, 
tailored  to  the  location  of  the  proposed 
activity.  Order  No.  1  requires  that  the 
lessee  or  operator  must  reclaim  those 
portions  of  disturbed  lands  that  are  no 
longer  required  for  operations.  The  final 
rulemaking  adopts  the  proposed 
language  without  change. 

A  few  comments  were  received 
concerning  the  distinction  made  in  the 
proposed  rulemaking  between  the 
surface  use  plan  of  operations  and  the 
drilling  plan.  Some  comments  stated 
that  there  is  not  a  distinct  division 
between  the  two  plans  and  that  the 
Bureau  should  still  retain  authority  over 
some  of  contents  of  the  surface  use  plan 
of  operations.  Some  comments 
suggested  that  the  reference  to  the 
surface  use  plan  of  operations  in 
§  3162.3-1  (d)(2),  (f).  and  (h)(3)  should  be 
amended  to  define  more  clearly  the 
purpose  for  the  surface  use  plan.  In 
response  to  these  comments,  the  final 
rulemaking  has  added  a  definition  in 
S  3160.0-5  of  a  surface  use  plan  of 
operations  as  a  plan  for  surface  use. 


disturbance,  and  redaitaation  for  oil  and 
gas  drilling  opierations.  The  details  of 
the  contents  of  a  surface  Cite  program 
'are  contaiiMKi  in  the  Onshore  Order  No. 
1.  The  Bureau  will  revise  Onshore  Order 
No.  1  to  distinguish  the  surface-use 
program  as  a  separate  plan  that  is  not  a 
part  of  the  drUIingplan,  and  to  cleariy 
show-tbose  activities  that  will  require 
Far^t  Service  approval  io  accordance 
with  dwReCorm  Act  prpyitfons. 

A  fik^  cpHponeDtsjuggest^  that 
1 3ilBL9^1(b)  of  the  proposed  rulemaking 
be  revised  to  require  that  die  surface  use 
plan  of  cmerations  for  National  Forest 
Systems  lands  shall  be  approved  by  the 
Secretary  of  Agriculture  or  his/her 
representative  prior  to  approval  of  the 
drilling  plan  by  the  Bureau  of  Land 
Management  authorized  officer.  Similar 
language  already  exists  in  S  3102.3- 
1(h)(3).  Also,  the  revised  Interagmcy 
Agreement  between  the  Bureau  of  Land 
Management  and  the  Forest  Service  will 
clearly  outiine  the  approval  steps  for 
each  agency.  The  final  rulemaking 
makes  no  change  to  the  proposed 
language  which  is  adopted  w^hout 
change.     ^^ -**•:•'■   Hv  vr  v/^-  .-.  . 

Some  ccmnnMits  recomhttidsd  that 
S  3ie2.3-lfc)  be  revised  torequire  that 
no  drilling  operations  or  surface 
disturbance  preliminary  thereto  be 
commenced  prior  to  approval  of  the 
drillii^  plan  and  the  surface  use  plan  of 
operations.  Similar  language  already 
exists  in  this  sectitm  and  since  the 
Bureau  of  Land  Management  approves 
the  Application  for  Permit  to  Drill 
(which  consists  of  the  drilling  plan  and 
surface  use  plan)  no  change  is  made  in 
the  language  of  the  final  rulemaking.  For 
any  Application  for  Permit  to  Drill  on 
National  Forest  System  lands,  the 
Bureau  would  obtain  the  specific 
requirements  concerning  the  surface  use 
plan  of  operations  from  the  Forest 
Service  prior  to  approval  of  the  drilling 
plan.  Accordingly,  the  suggestion  is  not 
adopted. 

Numerous  comments  were  received 
on  S  3ie2.3-l(d)  of  the  proposed 
rulemaking.  Some  of  the  comments 
recommended  that  the  Application  for 
Permit  to  Drill  be  submitteid  directly  to 
the  appropriate  surface  managing 
agency  in  order  to  speed  up  the  permit 
review  process,  with  the  appropriate 
information  forwarded  to  the  Bureau  of 
Land  Management  since  the  key  posting 
times  are  those  at  the  "local  offices"  of 
the  surface  management  agency.  The 
Bureau  of  Land  Management  has  the 
principal  responsibility  for  approval  of 
the  permit  to  drill,  and  the  surface  use 
plan  of  operations  is  a  part  of  the 
Application  for  Pennit  to  Drill.  As 
required  by  Order  No.  1.  the  authorized 
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officer  of 
Mam 


W11 

Act.  TlfenwBm 


r  ff^C  RRl^n^K 


lechniady  i 
Ta« 

app* 

mniigniwiiimgiiiii  J)  I 

then  forwariliKMBi 

infa        -        ^ 

ofici  «M«U  Uat  allaw  Ike  7^^ 

deadiim  I*  b  i  bmL  Siocr  krtk  Ihc 

Bureau  aid  tt^  PoMit  SmiBB  ksM 

appravd.  airthLri^  •wr  put*  oi  tlM 

pemiltBdaHitiKp 

will  havrt»l|^m«tiB  1 

tomeetAepf^i 

Act,  •JhgwnyjinM  mi^kmhamutt  bcm 

A  rnmnnnljuigp  iiliil  tftal  aw 
aH»fccant  b»  iilDwiid  towJ  «  cgpgrof 
the  AppHi  iKi^i  to  PfcnaH  to  PHtt  far 

surface  not  mttr  Bona*  joriidictf on  t» 
the  anicoprnitte  nHfacrBaanagwiiant 
agcaey  at  tW  4aiiic  Itiar  ac  il  i* 
subautteAto  \im  B«rra»  of  UmI 
Management  \^  apead  ap<  lite-  inooeaMig'. 
OnahBK  CM^>  Dto.  1  «riU  W  Rviaed  to 
encourage,  but  not  require,  opcratbivto- 
subaiil  a  daplilfatecuff  of  the 
applicaliao  f^  laada  and  sofaea  of 
which  is  not  i 
jurisdictilm  I 
maoagia^  ag#7  wksn  poaliiig;  wouldi 
be  K^indai  baiklaeabenK 

AaoiMr  ca^  Hwiit  soggtatad  that 
S  3ia2;»^d|f  ^  r  dariiied  by  sabatitdting 
the  phraae  "cfanmeacanen*  a< 
operations  is  jdesirod'  in  h«a  al  tha- 
phrase  "conniwieeanntof  epo>ticn»i* 
anticipated"  AattKascoafeniied  in  Iha 
proposed  rulemaking.  The  comment 
expressed  lh0  JBiem  Ifasi  "aatidpataif ' 
coidd  he  ixteqiraCRd  tnr  mean  (hat 
approval  ta  c^»uaeuLK  afnuiumB  a.  not 
needed.  Tkis  ^ 
final  mil 

SeveEaCtto: 
§  3162.»-tfa) 
expressad 
"expected 
sectioa  ii 
since 
free  wclla.  Tfaiq 


t  iv  adopted  ki  the 


lems" 


)  received  on. 
poapaaed  rulemaking 
■  that  lAe  phraec 
s"  contained  in  thi» 
randueattittc. 
E  ptao  to  driH.  pEobkau 
jJiaMiwilt  fete  that  it  was 
not  cleu  wfaakjspecific  iaiawuitien 
wonid  ho-  exported  to  be  addteased  and 
submiited  in  lesponae  to  thirpraatiBioB, 
The  cnannnUp)  ais»  iodfcated  diet  Ihr 
phraao  "propi^^  wMgtlimr  wao  aoC 
clear  and  sag|i^a>idi  Hat  to  senlanca 
read  "*  *  *  a^  prqaaaedadti^itfon 
measures 

These  aimaiedta  iame  been  adbptad  gn«i^ 
the  final  ndeiBlJtiqg.bas;  been  amended 

Son*  aoBoaanlo  sHggeated  that  iie 
word  "reston  t  toaf'^  in  taucs-i^  of  tiw 
proposed  calpprdiiBp  be  ihiiiipili  ta 
"reclaaaattonr  to  b»  mow  conaiatent 


languagB&i  f  MSKS-t^  ttarwooM 
identify  OriafotmaUbu  lio  SigCTetBfy  of 
Agricullun  woaM  reqaiR-hr  Ao  aorfeee 
use  plan  al  opawrtloMi  forPfatioRrf 
Fonat  S^ulau  loi*^  Tim 
recommendation  is  not  adbpledsihee 
the  Forest  Sanriee  wiH  aAlnma.  larh 
requirements  in  its  rulemaking. 

A  few  eommeuty  snggeated  that  the 
language  cuiitaiuerf  at  tftg  emf  of 
S  316Z:3>-i((e)-  of  Ihs  pravosed  ndemakm; 
also  be  adhfed  in  8  TUKT-lff):  Tfaia 
amendment  wuuKl.aflbw  Ibr  surface  use 
plans- of  opeiatfuus  to  be  submiUwf  fbr 
multipie  weffs-.  Tftts  soggeatnm  wonld 
benefit  the  permitting  process  and, 
therefore,  it  has  been  adopted  in  the 
finaf  mfema&iiig. 

Some  comments  suggested'  that  the 
Buremi  shouhf  specify  more  clearly  in 
the  finaf  niteniakihg.wftere  the 
Applicatfon  far  Pbrmit  to  Dtill,.  including 
the  surface  use  of  plan  of  operations,  is 
required  to  6e  posted  The  Bureau 
agrees  t&af  this  would  add  eliartty  ta  the 
regulatfons- and  language  is.  added  in 
§  3ia2.3-lttf  to  require  that  the  posting 
shafl  be  in.  tfae  office  of  the  authorized 
officer  of  the  BtBf  and  in  the 
appropriate  sorfiace  management  agency 
if  other  than  tfieBLM. 

Numerous  comments  were  received 
on  I  3ie2.3-l(g)  o£  the  profiosad 
rulemaking  questioning  what  would 
constitute  timely  posting  of  notice  for 
the  subouttai  aC  the  Ap^iGatioR  fbr 
Permit  toE)riU,AfewcaauiicatS 
requested  that  the  poatia^  period  and 
review  aad  approval  pcoceas  shooid  run 
com:aerentfif  .  The  Refom  Act  requires 
the  posting  of  the  Application  far  PfeFmi« 
to  Drill  for  al  kost  30  days  pcioF  to^ 
approval  The  taw  (kwvnot  Bmi«  posting 
to  only  3(r  days.  The  Buseao  offiea  where 
the  appheirtion  Witt  be  appiend  i*  Hie 
office  where  the  applicatian  ia  required 
to  be  posted  Toafow  lav  concurrent 
posting  in  dte  office  of  the  surfiace 
management  ^ency.  the  lUreaa  witt 
strive  to  complete  tbe  poetinf  a»  soon  a« 
possible  after  receipt  of  the  Appficatien 
forPtormit  to  DriU  aml'/or  the  Nstice  of 
Staking:  This,  suggestion  i»  aAjpDed  and 
appropriate  ioiigaage  ia  added  in 
1 9UZJ^[g)  of  the  final  ruhmnlimg. 
Burcott  fieU  office*  wOt  be  inatraeted  to 
use  all  avatiabte  means  •»  process  each 
Application  for  Ptrrnit  to<  BriR  and/er 
Notice  of  Stakiag  dUriqg  die  3t-dqr 
posting  period  ti>  mmmiae  Ihe  need  for 
additioaai  lime  beyoiid  thie  prescrib«f 
minimum  period 

A  few  comnienta  qaesliened  the  levef 
of  detail  required  in  d)e  pestiny  of  the 
notice  ttquirei  in  }  3mz.3-}(g)'  of  the 


proposed  rulemalcrag.  One  of  the 
commentt  pointed  oof  Aat  the  proposed 
rulemaking  itsquueJ  a  map  oner  a 
narrative  dtesciiytiun.  bet  the  IMbrm 
Act  reqpirermapa  ore  nau  a  B  we 
descriptfbn.  Tb^  be  more  oonsistenf  with 
the  law,  the  fhnf  nifema&iug  is  amendled 
to  requite  nnpe  ore  naiXBtive 
description.  ItraddftSan.  tfiia  section  is 
revised  in  the  finaf  rulemaking  ta  specify 
the  level  of  information  required  when 
maps  are  used.  The  Devetof  dbfail 
required  shauhf  be  sufl!iici«it  to  aHow  a 
person  to  determine  reasenabfy  the  area 
where  an  action  woufd  occur.  The 
purpose  of  the  postings  however,  is  not 
to  give  a  detaitid  account  of  the  actions, 
proposed  which  wouTdbe  included  in 
the  surface  use  plan  of  operations  that  is 
availabfe  ia  tiie  piwlbig  ofBea  |}r  public 
review. 

Another  comment  questioned  when,  oi 
new  postuagtaould  be  repaired  ii  m  diili 
site  location  waa  raavad  subaaqaoU  to 
the  start  af  the  SO-day  posting  period  If 
the  proposed  location  ia  amwad.  the 
autharizedafficeE  would  haxe  to 
detannioe  if  the  aSected  aseaa  have 
changed  significantly  enough  to  require 
a  30-day  postii^  period.  This  should 
remain  an  administrative  decision,  since 
each  case  will  have  to  be  jadged  on  ita 
ownmeritSk 

A  few  comswenla  eiiaTiaed  conxxm 
thai  ii  both  an  Applicattoa  lar  PemBt  to 
DaiU  and  a  request  for  modifici^oB  of 
lease  terms  were  coacBiienliy  applied 
for  thai  time  wonUl  be  sepaeale  ao^y- 
postia§.periodh  that  wouid  rmr  in 
tandem.  The  Reform  Act  and  these 
regulations  do  so  specify.  The  practice 
of  the  Bureau  geaeririty  witt  be  that  each 
request  woold  be  treated  ae  a  separate 
application  and  a  3Pdtay  peating  period 
would  be  reqajred  for  each  regardless  of 
their  time  of  sabmittot  Ffewever,  in 
normal  circumatances  tUSeae  two  review 
periods  could  occur  at  tiie  same  time 
without  delay  of  apptovaf  of  the 
proposed  action.  The  final  rulemaking 
does  not  adopt  thie  suggestion. 

A  few  commenfi»  were- received  on  the 
language  concerning  appeals  to  the 
Forest  Service  tar  the  sarfece  use  plan- 
of  operatioaa  contained  in  f  3iez.3- 
1(h)(3)  of  the  proposed  nriemakihg.  The 
language  in  this  section  i»  sufficiently- 
clear  diat  the  Forest  Sierviceaftjne- is 
responsiblie  for  reviewing  the  decisions 
rendered  on  Netionei  Forest  ^stern 
lands. 

One  comment  fe!t  that  the  3(^day 
notice  requirement  shonld  not  apply  to 
those  Applications-forftrmirtoDrin  on 
private  surface.  The  Refbrm  Act  rs  silent 
with  respect  to  any  distiiiLtiun 
conceming^  private  smftce  and 
Federafly-administered  surfece.  No 
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change  is  adopted  in  the  final 
rulemaking  since  the  law  requires 
posting  of  the  required  notice. 

A  conuuent  suggested  that  the 
language  "as  soon  as  practicable  but  in 
no  event  later  that  5  working  days"  be 
added  in  S  3162.3-I(h).  This  change  is 
adopted  in  the  final  rulemaking  as 
suggested  and  will  make  it  clear  that  the 
authorized  ofiicer  is  to  act  within  a 
specific  time  period.  .1 

A  final  comment  on  this  section  of' the 
proposed  rulemaking  suggested  that  the 
use  of  the  word  "stipulations"  could 
cause  confusion  because  that  term  is 
used  only  in  legal  docimients  that     ' 
convey  rights.  The  final  rulemaking 
adopts  the  suggestion  and  replaces 
"stipulations"  with  "conditions". 

Section  3162.3-2   Subsequent  well 
operations. 

Section  3162.3-2(a)  is  revised  to  make 
a  technical  change  to  specify  that  if 
additional  surface  disturbance  is 
involved  in  a  proposed  drilling  plan  for 
subsequent  well  operations,  the 
applicant's  proposal  also  is  required  to 
contain  a  surface  use  plan  of  operations. 

Section  3162.3-3    Other  hose 
operations.  1 

This  section  of  the  rulemaking  is  also 
amended  to  provide  that  any  proposal 
for  other  lease  operations  is  required  to 
include  a  surface  use  plan  of  operations. 
These  revisions,  along  with  a  revision  in 
S  3164.3(b),  will  clarify  the  role  of  the 
U.S.  Forest  Service  in  the  permitting 
process  as  required  by  the  Reform  Act. 

Section  3162.3-4    Weil  abandonment. 

Section  3162.3-4  in  the  final 
rulemaking  is  amended  in  response  to 
comments  to  change  the  phrase 
"rehabiUtated  or  restored"  to 
"reclaimed"  to  be  consistent  with  the 
language  used  in  the  Reform  Act. 
Section  3162.S-l(b)  also  is  amended  to 
make  this  change  in  the  final 
rulemaking. 

A  few  comments  requested  that 
specific  procedures  be  established  in 
S  3162.3-4(a)  of  the  final  rulemaking  or 
in  an  Onshore  Operating  Order  to 
document  the  reclamation  compliance 
requirements.  The  comments  also 
requested  that  the  language  in  this 
section  be  revised  to  require  that  the 
lessee  or  operator  shall  promptly  plug 
and  abandon,  in  accordance  wiUi 
applicable  notices  and  orders.  In 
response  to  these  comments,  the  specific 
procedures  for  documenting  operator 
compliance  with  reclamation 
requirements  are  already  contained  in 
Onshore  Order  No.  1.  The  intent  of  this 
rulemaking  is  to  ensure  that  operators 
follow  site-specific  requirements  for  the 


plugging  and  abandonment  of  wells  as 
contained  in  the  surface  use  plan  of 
operations.  Such  specific  information  is 
not  appropriately  covered  universally  in 
an  onshore  operating  order  or  notice. 
Two  onshore  orders  are  currently  in 
preparation  which  will  outline  the 
Bureau's  general  well  bore  requirements 
for  abandonment. 

Section  3164.3    Surface  rights 

A  few  comments  on  S  3164.3(b) 
recommended  that  this  section  be 
revised  to  reflect  more  accurately  the 
responsibilities  of  the  U.S.  Forest 
Service  as  stated  in  the  Reform  Act 
These  comments  are  adopted  and  the 
final  rulemaking  is  amended  to  include 
the  addition  of  a  new  paragraph  (c)  to 
specify  that  the  Forest  Service  shall 
regulate  all  surface  disturbing  activities 
in  accordance  with  its  regulations,  and 
provide  the  Bureau's  authorized  officer 
the  notification  of  appropriate  approvals 
for  such  activities  on  National  Forest 
System  lands.  The  provisions  of  this 
r^ulation  and  approval  by  the  Forest 
Service  are  required  to  be  consistent 
with  the  terms  and  conditions  of  the 
specific  oil  and  gas  lease  contract.  The 
Forest  Service  has  no  more  authority  to 
disapprove  activities  authorized  by  the 
lease  rights  granted  specifically  by  the 
lease  contract  than  does  the  Bureau  of 
Land  Management. 

Subpart  3220 — Competitive  leases: 
General 

A  comment  recommended  that  the 
competitive  geothermal  resources 
leasing  regulations  be  brought  into 
conformance  with  the  competitive  oil 
and  gas  leasing  regulati^s  contained  in 
this  rulemaking  by  changing  the 
geothermal  competitive  bidding  system 
from  sealed  bids  to  oral  auction.  Even 
though  the  Geothermal  Steam  Act  of 
1970  does  not  prohibit  the  Secretary 
bom  adopting  rule  changes  allowing  for 
oral  sales  under  the  geothermal  leasing 
program,  such  a  change  were  not 
included  in  the  proposed  rulemaking 
and  cannot  be  included  in  this  final 
rulemaking. 

A  few  comments  were  received  which 
were  not  directed  at  specific  provisions 
of  the  proposed  rulemaking  but  rather 
questioned  why  the  opportunity  had  not 
been  taken  in  this  rulemaking  to  revise 
the  procedures  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1970.  These  comments  referenced  two 
court  decisions  as  evidence  that  Bureau 
procedures  were  deficient.  One  is  a  5- 
year  old  decision.  Sierra  Club  v. 
Peterson.  717  F.2d  1409  (D.C  Cir.  1963). 
and  the  other  is  Conner  v.  Burford,  836 
F.2d  1521  (9th  Cir.  1988).  both  of  which 


involved  a  National  Environmental 
Policy  Act  document  prepared  by  the 
U.S.  Forest  Service  for  leasing  within  the 
National  Forest  System  in  1981.  The 
Bureau's  National  Environmental  Policy 
Act  compliance  procedures  have  been 
evolving  and  improving  in  recent  years. 
In  particular,  revised  planning 
regulations  were  promulgated  effective 
July  1983.  These  regulations  address  the 
oil  and  gas  leasing  program  as  well  as 
all  Bureau  programs  in  a  systematic,  - 
cohesive  manner.  Also,  in  November 
1986.  supplemental  guidance  specifically 
addressing  planning  and  National 
Environmental  Policy  Act  compliance 
within  the  Bureau's  oil  and  gas  leasing 
program  was  implemented  through 
Bureau  Manual  1624^1  Both  the 
rulemaking  and  the  Bureau  Manual  were 
developed  with  full  public  involvement. 
The  Bureau  will  continue  to  review  its 
planning  and  National  Environmental 
Policy  Act  compliance  procedures  for  all 
programs  on  an  ongoing  basis.  At  such 
time  as  additional  regulatory  changes 
appear  necessary,  proposed  rulemaking 
will  be  initiated. 

Editorial  and  technical  changes,  and 
grammatical  and  spelling  corrections, 
have  been  made  as  needed. 

The  principal  authors  of  this  final 
rulemaking  are  Rob  Cervantes.  Sie  Ling 
Chiang.  Karl  Duscher,  Lois  Mason.  Judy 
Reed,  and  ]eH  Zabler.  of  the  Bureau  of 
Land  Management  Washington  Office 
assisted  by  numerous  Bureau  of  Land 
Management  Field  Office 
representatives  and  the  staff  of  the 
Division  of  Legislation  and  Regulatory 
Management 

It  is  hereby  determined  that  this 
proposed  rulemaking  does  not  constitute 
a  major  Federal  action  significantiy 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2](C))  is 
required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  no  Regulatory  Impact  Analysis  is 
required.  The  Department  of  the  Interior 
has  further  determined  that  this  final 
rulemaking  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seg.). 

The  information  collection 
requirements  contained  in  Parts  3100. 
3110.  3120.  3130.  3160.  3180.  3200,  and 
3280  have  been  approved  by  the  Office 
of  Management  anid  Budget  under  44 
U.S.C.  3501  et  seg.  and  assigned 
clearance  numbers  1004-0034, 1004- 
0065, 1004-0067, 1004-0074. 1004-0132. 
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1004-0134. 1(|04-4n35. 1004-0196. 1004- 
0137. 1004-4)1^  and  1004-ei45. 

List  off  Subi 


leral  resources. 


43CniPari 

Public  lani 

43  cm  Part 

Govemmehi  con^cts.  Mineral 
royalties,  OiUnd  gas  exploration.  Public 
lands— miaenl  resources,  Reporting  and 
recordkeepii^  requirements. 

43CFRPart^lO 

GovemmeM  contracts.  Oil  and  gas 
exploration,  Hubiic  lands-nnineral 
resources,  Re^rting  and  recordkeeping 
requirement^ 

43CFRPartSk20 


Govemmei 
exploration, 
resources.  R<i 
requiremc 


t  contracts.  Oil  and  gaft 
iiblic  lands — mineral 
orting  and  recordkeeping 


43  CPR  Partem, 

r  [emment  contracts, 

^  ies.  Oil  find  gas 
11  and  gas  re8erv^.-Public 
il  t^sbiirces.  Reporting  aiid 
requirements.  Surety 


Alaska. 
Mineral  royt 
exploration, 
lands— ffliniej 
recordkeepii 
bonds. 


43CFRPartateo 

Coyemmen  contracts.  Indians — 
lands,  Minerii  royalties.  Oi)  and  gas 
exploration,  Penalties.  Public  lands- 
mineral  resoiUv^es.  Reporting  and 
recordkeepinig  requirements. 

43CFRPartn80     ' 

Govemmeiit  contracts.  Oil  and  gas 
exploration,  piiblic  lands — mineral 
resources,  Siiiety  bonds. 

43  CFR  Part 

energy.  Government 
ral  royalties.  Public 
1  resources.  Reporting  and 
requirements.  Surety 

43  CFR  Part  ^^ 

Geothermaul  energy,  Government 
contracts,  Punic  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirementsi  Surety  bonds 

Under  the  authority  of  the  Federal 
Onshore  Oil  and  Leasing  Reform  Act  of 
1987,  Pub.  L  i()0-203.  and  other 
authorities  ci)t0d  below.  Part  3000.  Group 

3ooa  and  Paib  3ioa  Sim  312a  3i3a 

316a  and  Slflpl  Group  3100.  and  Parts 
3200  and  3280.  Group  3200,  Subchapter 
C,  Chapter  11  of  Title  43  of  the  Code  of 


Federal  Regulations,  are  amended  as  set 
forth  below. 
June  2. 1988. 
|.  StevM  Giflaa. 

Assistant  Secretary  of  the  Interior. 

1.  The  table  of  contents  of  Part  3000  is 
amended  by  adding  the  following 
section: 

3000.9    Enforcement. 
PART  aOOO-CAMENDED] 

la.  The  authori^  citation  for  Part  3000 
is  revised  to  read: 

Aniiiarity:  Mineral  Leasing  Act  of  192a  as 
amended  and  sopptementad  (SQ  U.&C  IBI  et 
seq],  the  Mineral  Leasing  Aet  for  Acquired 
Lands  pf  1947.  at  amended  (30  U.S.C  351- 
3S9).  the  Alaska  National  Interest  Lands 
Conservation  Act  as  amended  (16  U.S.C 
3101  et  seq),  the  Federal  Land  IM&cn  and 
Management  Act  of  1978  (43  U.8.C  1701  et 
seq).  the  Federal  Property  and  AifaniniBtrative 
Services  Act  of  1940  (40  UAC  471  etseq.Y 
the  Act  of  May  21. 1990  (30  \iS.C  301-306). 
the  Omnibus  Budget  Reoondljation  Act  of 
1981  (Pub.  L  97-35>,  the  independent  Offices 
Appropriations  Act  of  19S2  (31  M&SL  483a). 
tlM  Department  of  the  Interior  AppropriationB 
Act  Fiscal  Year  1961  (42  U.S.C  W08),  and  the 
Attorney  General's  Opinion  of  April  Z 1941 
(40OpAtty.Gen.41). 

2.  Section  20004)-6  is  amended  by 
revising  paragraph  (f)  to  read: 

S300ao-S    DMMtiona. 

(f)  "Proper  BLM  office"  means  the 
Bureau  of  Land  Management  office 
having  jurisdiction  over  the  lands 
subject  to  the  regulations  in  Groups  3000 
and  3100,  except  that  all  oil  and  gas 
lease  offers,  and  assignments  or 
transfers  for  lands  in  Alaska  ^all  be 
filed  in  the  Alaska  State  Office. 
Anchorage.  Alaska. 

(See  §  1821-2-1  of  this  Utle  for  office 
location  and  area  of  jurisdiction  of 
Bureau  of  Land  Management  offices). 

2a.  Section  3000.4  is  revised  to  read  as 
follows: 


§3000.4 

Except  as  provided  in  Sfi  3101.7-3(b). 
3120.1-3,  3165.4.  and  3427 JZ  of  this  title, 
any  party  adversely  affected  by  a 
decision  of  tl|&  authorized  officer  made 
pursuant  to  the  provisions  of  Group  3000 
or  Group  3100  of  this  title  shall  have  a 
right  of  appeal  pursuant  to  Part  4  of  this 
title. 

3.  Section  3000.9  is  adopted  to  read  as 
follows: 

f300a9    Enforcamant 

Provisions  of  section  41  of  the  Act 
shall  be  enforced  by  the  United  States 
Department  of  Justice. 


PART  SflW-OIL  AND  QAS  LEA8INQ 

3a.  The  table  of  contents  of  Subpart 

3100  is  aawnded  by  removing  the  entries 
for  S{  3100.3. 31003-1.  and  3100.3-2.  and 
by  redesipiatiiv  ||  3100.4. 31004-1. 
3100.4-2.  and  31004-3  as  ft  3100.3. 
310O3-1. 310O»-2,  and  310O3-3. 
respectively. 

3b.  The  table  of  contents  of  Subpart 

3101  Is  amended  by  revising  the  title  of 
(  3101.1-1  to  read  "Lease  form.":  by 
revising  the  title  of  i  3101.1-2  to  read 
"Surface  use  rights.";  by  ad(Ung  the 
following  entries  after  §  3101.1-2: 

3101.1-3    Stipulations  and  information 
notices. 

3101.1-4    MofUficatioa  or  waiver  of  lease 
terms  and  stipulations. 

by  revising  the  title  of  S  3101.7-2  to  read 
"Action  by  die  Bureau  of  Land 
Management.";  by  removing  f  S  3101.7-3 
and  3101.7-4;  and  by  redesignating 
S  3101.7-5  as  (3101.7-3. 
3c  The  table  of  contents  of  Subpart 

3100  is  amended  by  revising  the  title  of 
{  3100.2  to  read  "UniU  of  the  National 
Park  System." 

4.  The  authority  citation  for  Part  3100 
is  revised  to  rea^ 

Authority:  Mineral  Leasing  Act  of  1920.  as 
amended  and  supplemented  (30  U.S.C  181  et 
seq.).  the  Mineral  Leasing  Act  for  Acquired 
Lands  of  1947.  as  amended  (30  U.S.C  351- 
359).  the  Alaska  National  Interest  Lands 
Conservation  Act.  as  amended  (16  U.S.C 

3101  et  seq.),  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1701  et 
seq.),  the  Federal  Property  and 
Aihninistrative  Services  Act  of  1949  (40 
U.S.C  471  et  seql).  the  Act  of  May  21, 1930  (30 
U.S.C  301-306).  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97-35).  the 
National  Wildlife  Refuge  Administration  Act 
of  1988  (16  XiSJC  668dd-ee).  the  Independent 
Offices  Appropriations  Act  of  1952  (31  U.S.C 
483a),  and  the  Attorney  General's  Opinion  of 
April  2. 1941  (40  (^Atty.Gen.  A\). 

Subpart  3100-Oii  and  Qas  Laasing; 
Ganarai 

5.  Section  3100.0-3  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraphs  (a)(2}  (iii)  and  (v).  by  adding 
paragraphs  (vii),  (viii],  (ix),  (x),  and  (xi) 
to  paragraph  (a)(2),  by  removing  the 
word  "and"  at  the  end  of  paragraph 
(b)g2)(vi),  and  adding  paragraphs  (viii), 
(ix),  (x),  (xi),  and  (xii)  to  paragraph 
(b)t2),  by  revising  the  title  of  paragraph 
(g)(4).  and  by  removing  the  word  "areas' 
in  the  first  sentence  of  paragraph  (g)(4) 
and  replacing  it  with  the  phrase  "units 
of  the  National  Paric  System",  to  read  as 
follows: 

S  3100.0-3    Authortty. 

(a)  *  *  * 
(2)  *  •  • 
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(vii)  Lands  reoonmended  for 
wilderness  allocation  by  the  surface 
managing  agency: 

(viii)  Lands  within  Bureau  of  Land 
Management  wilderness  study  areas; 

(ix)  Lands  designated  by  Congress  as 
wilderness  study  areas,  except  where  oil 
and  gas  leasing  is  specifically  allowed 
to  continue  by  the  statute  designating 
the  study  area: 

(x)  Lands  widiin  areas  allocated  for 
wilderness  or  further  planning  in 
Exeactive  Cooununicatian  1504.  Ninety- 
Sixth  Confess  (House  Document 
numbered  96-119),  unless  such  lands  are 
allotted  to  uses  other  than  wilderness 
by  a  land  and  resource  management 
plan  or  have  been  released  to  uses  other 
than  wilderness  by  an  Act  of  Congress; 
and 

(xi)  Lands  within  the  National 
Wilderness  Preservation  System, 
subject  to  valid  existing  ri^ts  under 
section  4(d)(3)  of  the  Wilderness  Act    ;^ 
established  before  midni^t,  December 
31. 1963,  unless  otherwise  provided  by 
law. 
(b)*  •' 
(2)  *  •  * 

(viii)  Lands  recommended  for 
wilderness  allocation  by  the  surface 
managing  agency 

(ix)  Lands  widiin  Bureau  of  Land 
Management  wikkniess  study  areas: 

(x)  Lands  designated  by  Congress  as 
wilderness  study  areas,  except  where  oil 
and  gas  leasing  is  specifically  allowed 
to  continue  by  die  statute  designating 
the  study  area; 

(xi)  Lwds  widitn  areas  allocated  for 
wilderness  or  further  planning  in 
Executive  Communication  1504.  Ninety- 
Sixth  Congress  (House  Document 
mmibered  96-119),  unless  such  lands  are 
allocated  to  uses  other  than  wHdemess 
by  a  land  and  resource  management 
plan  or  have  been  released  to  uses  other 
than  wilderness  by  an  Act  of  Congress; 
and  , 

(xii)  Lands  within  the  National     I 
Wilderness  Preservation  System, 
subject  to  valid  existing  ri^ts  undet 
section  4(d)(3)  of  the  Wilderness  Act 
established  before  midnight.  December 
31. 1963.  unless  othenvise  provided  by 
law.  j 

(g)  *  *  * 

(4)  Units  of  the  National  Park  System. 


6.  Section  3100.0-3(c)  is  amended  by 
removing  the  citation  "(Pub.  L  96-514)" 
and  replacing  it  with  the  citation  "(42 
U5.C  6506)". 

7.  Section  3100.0-5  is  amended  by 
adding  paragraph  (k)  to  read: 

§3100X^5   Ovflnttiona. 


(k)  "Bid"  means  an  amount  of 
remittance  offered  as  partial 
compensation  for  a  lease  equal  to  or  in 
excess  of  die  national  minimum 
acceptaUe  bonus  bid  set  by  statute  or 
by  die  Secretary,  submitted  by  a  person 
or  entity  for  a  lease  parcel  in  a 
competitive  lease  sale. 

§9  3100^3100^1,  and  31003-2 
[Removed] 


&  Sections  31003. 3100.3-1,  and 
3100.3-2  are  removed  in  Uieir  entirely. 

{§  S10O4, 310O4-1.  n0O4-2.  and  310O4-3 
[Rwtoaignalod  m  S§  310O3, 31109-1. 
310O3-2,andS10O3-31 

9.  Sections  310O4. 3100.4-1, 310O4-2, 
and  3100.4-3  are  redesignated  as 
S§  3100.3. 3100.3-1. 3100.3-2,  and  310O3- 
3,  respectively,  and  the  cross  reference 
to  "9  3100.4-l(b)''  in  newly  redesignated 
§  3100.3-3  is  amended  to  read  "S  3100.3- 
Kb)". 
Subpart  3101— toauanca  of  Laaaaa 

9a.  Section  3101.1-3  is  amended  by 
revising  the  third  and  fourth  sentences 
to  read: 

{3101.1-3   Stipulallonsandlntannation 


issue  of  major  concern  to  the  public, 
modification  or  waivar  of  the  stipulation 
shall  be  subject  to  public  review  for  at 
least  a  30-day  period  In  such  cases,  die 
stipulation  shall  indicatalhat  pidtlic 
review  is  require  before  modification  or 
waiver.  If  subsequent  to  lease  issuance 
the  authorized  officer  determines  that  a 
modification  or  waiver  of  a  lease  term 
or  stipulation  is  substantial,  the 
modification  or  waiver  shall  be  subject 
to  public  review  for  a  least  a  30-day 
period. 
11.  Section  3101.7-1  is  revised  to  read: 


*  *  *  Any  party  submitting  a  bid 
under  Subpart  3120  of  this  tide,  or  an 
offer  under  f  3110.1(b)  of  dds  tide  during 
the  period  when  use  of  the  parcel' 
number  is  required  pursuant  to  S  3110.5- 
1  of  dus  tide,  shall  be  deemed  to  have 
agreed  to  stipulations  applicable  to  the 
specific  parcel  as  indicated  in  the  List  of 
Lands  Available  for  Competitive 
Nominations  or  the  Notice  of 
Competitive  Lease  Sale  available  from 
die  proper  BIAf  office.  A  party  fiUng  a 
noncompetitive  offer  in  accordance  with 
§  3110.1(a)  of  this  tide  shall  be  deemed 
to  have  agreed  to  stipulations  applicable 
to  the  specific  parcel  as  indicated  in  the 
List  of  Lands  AvailaUe  for  Competitive 
Nominations  or  the  Notice  of 
Competitive  Lease  Sale,  unless  the  offer 
is  withdrawn  in  accordance  with 
§  3110.6  of  diis  tide.  *  *  * 

lO  A  new  S  3101.1-4  is  added  to  read: 

13101.1-4   Modmcadon  or  waiver  of 


A  stipulation  included  in  an  oU  and 
gas  lease  shall  be  subject  to 
modification  or  waiver  only  if  the 
authorized  officer  determines  that  the 
factors  IbadUng  to  its  inclusion  in  the 
lease  have  changed  sufficiently  to  make 
the  protection  provided  by  the 
stiptUation  no  longer  justified  or  if 
proposed  operations  would  not  cause 
unacceptable  inqwcls.  If  the  authorized 
officer  has  determined,  prior  to  lease 
issuance,  that  a  stipulation  involves  an 


§3101.7-1 

(a)  Acquired  lands  shall  be  leased 
only  with  the  consent  of  the  surface 
managing  agency,  which  upon  receipt  of 
a  description  of  the  lands  from  the 
authorized  officer,  shall  report  to  the 
audiorized  officer  that  it  consents  to 
leasing  with  stipulations,  if  any,  or 
withholds  consent  or  objects  to  leasing. 

(b)  Public  domain  lands  shall  be 
leased  only  after  the  Bureau  has 
consulted  with  the  surface  managing 
agency  and  has  provided  it  with  a 
description  of  the  lands,  and  the  surface 
managing  agency  has  reported  its 
recommendation  to  lease  with 
stipulations,  if  any,  or  not  to  lease  to  the 
authorized  officer.  If  consent  or  lack  of 
objection  of  the  surface  managing 
agency  is  required  by  statute  to  lease 
public  domain  lands,  the  procedure  in 
paragraph  (a)  of  this  section  shall  apply. 

(c)  National  Forest  System  lands 
whether  acquired  or  reserved  bom  the 
public  domain  shall  not  be  leased  over 
the  objection  of  the  Forest  Service.  The 
provisions  of  paragraph  (a)  of  this 
section  shall  apply  to  such  National 
Forest  System  lands. 


H  3101.7-2  and  3101.7-3 

12.  Sections  3101.7-2  and  3101.7-3  are 
removed  in  their  entirety. 

f  3101.7-4   mi  ilnlijiialsd  aa  1 3101.7-2 
and  Aataiidedl 

13.  Section  3101.7-4  is  redesignated  as 
§  3101.7-2  and  paragraph  (b)  is  revised 
to  read: 


S  3101.7-2   Aedonbylha 


of  Land 


(b)  TIm  audiorized  officer  shall  not 
issue  a  lease  and  dull  reject  any  lease 
offer  on  lands  to  which  the  surface 
managing  agency  objects  or  withholds 
consent  required  by  statute.  In  all  other 
instances,  the  Secretary  has  the  final 
authority  and  discretion  to  decide  to 
issue  a  lease. 
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14.  Secti(^i 
S  3101.7-3 


MS  3101.7-3 


3101.7-S  is  redesignated  as 
'  is  revised  to  read: 


$3101.7-3 

(a)  The  decision  of  the  authwized 
officer  to  relect  an  offer  to  lease  or  to 
issue  a  leaM  with  stipulations 
recoounendfd  hy  die  surface  managing 
agency  mayme  appealed  to  the  Interior 
Board  of  liid  Appeals  under  Part  4  of 
diistitle.^  ^  •    ■ 

(b)  Whetji  AB  provided  hy  stahite,  the 
surface  man|i;ging  agency  has  required 
that  certain  fetq>ulations  be  included  in  a 
lease  or  hallconsented,  or  objected  or 
refused  to  consent  to  leasing,  any  appeal 
by  an  affected  lease  offeror  shall  be 
pursuant  to  the  administrative  remedies 
provided  by  { the  particular  surface 
managhig  dgency. 

15.-16.  S^on  3101.8  U  amended  by 
revisbig  the  prst  sentence  to  read: 

{3101 J   «Le-sor( 


Where  tt^  United  States  has 
conveyed  tJ6e  to.  or  otherwise 
tranafnTedlne  control  of  the  surface  of 
lands  to  any  State  or  political 
subdivisioiliagency.  or  instrumentality 
thereof,  or  ajcoUege  or  any  other 
educatiom[|Borporation  or  association, 
or  a  diaritanle  or  religious  coifKiration 
or  assodatun.  with  reservation  ot  the 
oil  and  gas  k^its  to  die  United  States, 
such  party  shall  be  given  an  opportunity 
to  suggest  kily  lease  stipulations  deemed 
necessaty  (br  the  protection  of  existing 
surface  improvements  or  uses,  to  set 
forth  the  fads  supporting  the  necessity 
of  the  stipulations  and  also  to  ffle  any 
objections  Itimay  have  to  the  issuance  of 
a  lease.  *  *  * 


Subpart  31 


17.  Sectic^  3102.5-1  is  revised  to  read: 

131011-1 

In  order  tti  actually  or  potentially 
own,  hold,  pt  control  an  interest  in  a 
lease  or  prospective  lease,  all  parties, 
including  corporations,  and  all  members 
of  associations,  including  partnerships 
of  all  types,  shall,  without  exception,  be 
qualified  and  in  compliance  witii  the  act. 
Ck)mplianca  means  that  tiie  lessee, 
potential  lessee,  and  all  such  parties  (as 
defined  in  I  p000.0-«(k))  are: 

(a)  Citixei^  of  die  United  States  (see 
S  3102.1)  ori4lien  stockholders  in  a 
corporation!  piganized  under  State  or 
Federal  lawl  (see  i  3102.2): 

(b)  In  consilience  with  the  Federal 
acreage  limil  atiaoM  (see  f  3101.2); 

(c)  Not  m  iors  (see  {  3102.3); 


(d).  Except  for  an  assignment  or  . 
transfer  umler  Sulqiart  3106  of  this  tide, 
in  compliance  with  section  2(aK2)(A)  of 
the  Ac^  in  which  case  die  signature  on 
an  offw  or  lease  constitutes  evid«Boe  of 
compliance.  A  lease  issued  to  any  entity 
hi  violation  of  this  paragraph  {d)  shall 
be  sub|ect  to  die  cancellation  provisions 
of  1 3106.3  of  diis  tide.  Itie  term  "entity" 
U  defined  at  1 3400.0^rr)  of  diU  tide. 

(e)  Not  in  violation  of  ^  provisions 
of  sectiiM  41  of  die  Act:  and 

(1)  In  comiriiance  widi  secdM  17(g)  of 
the  Act,  in  which  case  the  signature  on 
an  offer,  lease;  assigmnentttanrfier. 
constitutes  evidence  of  compii^ce  that 
the  signatory  and  any  subsidiary, 
affiliate,  or  person,  association,  or 
corporation  controlled  by  or  imider 
common  ccmtrol  wid^  the  signatory,  as 
defined  hi  S34004K^)  of  this  tide,  has 
not  foiled  or  refused  to  comply  with 
reclamation  requirements  widb  respect 
to  all  leases  and  operations  thereon  in 
which  sudi  person  or  entity  has  an 
hiterest  Noncompliance  with  section 
17(g)  of  the  Act  beghu  on  the  effective 
date  of  the  hnposition  of  a  civil  poialty 
by  the  authorized  officer  under  1 3163.2 
of  this  tide,  or  when  the  bond  is 
attached  by  the  authorized  ofiica*  for 
redamation  purposes,  whichever  comes 
first  A  lease  iswed,  or  an  assi^unent  or 
tranter  appMved,  to  any  sudi  person  or 
entity  in  vtolation  of  this  paragreiA  (Q 
shall  be  subfect  to  the  cancellation 
provisions  (rf  1 3106J  of  diis  tide, 
notwithstanding  any  administrative  or 
fudidal  appeals  diet  may  be  pending 
with  respect  to  violations  or  penalties 
assessed  for  failura  to  oonqily  with  the 
prescribed  redamation  standards  on 
any  lease  holdhigs.  Noncompliance  shall 
end  upon  a  determination  by  the 
authorized  officer  that  all  required 
redamation  has  been  completed  and 
that  the  United  States  has  been  fully 
reimbursed  for  any  costs  incurred  due  to 
the  required  reclamation. 

(g)  In  compliance  with  i  310e.l(b)  of 
this  tide  and  section  30A  of  the  Act.  The 
authorized  officer  may  accept  the 
signature  on  a  request  for  approval  of  an 
assignment  of  less  than  640  acres 
outside  of  Alaska  (2JS60  acres  within 
Alaska)  as  acceptable  certification  diet 
the  assignment  would  further  the 
development  of  oil  and  gas,  or  the 
authorized  officer  may  apply  the 
provisions  of  f  3102.5-3  of  this  tide. 

§3102.5-2   ICorrededl 

16.  Section  3102.5^  as  published  in 
die  Federal  Registar  on  May  16, 1966  (53 
FR 17340),  is  amended  by  correcting  the 
transposed  letten  "fo"  in  die  second 
sentence  thereof  to  read  "or. 


19.  Section  3103  J-1  is  revised  to  read: 

83103.1-1    FOnnofrsmtttsnee. 

All  remittances  shall  be  by  personal 
check.  cashiM^s  check,  certified  check, 
or  money  order,  and  shall  be  made 
payable  to  the  Department  of  die 
Interior— Bureau  of  Land  Management 
or  the  Department  of  the  Interior— 
Mteerals  Management  Service,  as 
appropriate.  Payments  made  to  the 
Biueau  may  be  made  by  other 
arrangements  such  as  by  electronic 
funds  transfer  or  credit  card  when 
specifically  authorized  by  the  Bureau.  In 
the  case  of  payments  msde  to  the 
Service,  sudi  payments  may  also  be 
made  by  electronic  funds  transfer. 

,20.  Section  3103.2-1  is  amended  by 
revising  the  fint  sentence  of  paragraph 
fa)  and  all  of  paragraph  (b)  to  read: 

f3103>>1    RanW  rsquimiieiits. 

(a)  Eadi  competitive  bid  or 
competitive  nomination  sutunitted  hi 
response  to  a  List  of  Lands  Available  for 
Competitive  Nominations  or  Notice  of 
Conqietitive  Lease  Sale,  and  each 
noncompetitive  lease  offer  shall  be 
accompanied  by  full  payment  of  the  first 
yean  rental  based  on  the  total  acreage, 
if  known,  and.  if  not  known,  shall  be 
based  on  40'ecres  for  eech  smallest  legal 
subdivision.  *  *  * 

(b)  If  die  acreage  is  incorrecdy 
indicated  in  a  List  of  Lands  Available 
for  Competitive  Nombiations  or  a  Notice 
of  Comiwtitive  Lease  Sale,  peyment  of 
the  rental  based  on  the  error  is  curable 
within  15  calendar  days  of  receipt  of 
notice  fiom  the  authorized  officer  of  the 
error. 


21.  Section  3103.2-2  is  amended  by 
correcting  the  fint  sentence  as 
published  in  the  Fedaial  Ragirtar  of  May 
16, 1968  (53  FR  1734D).  to  read,  "Rentals 
shall  be  paid  cm  or  before  the  lease 
anniversary  date."  and  by  reoioving 
paragraphs  (a)  through  (k)  and  inserting 
in  their  place  paragraph  (a)  through  (f) 
to  read: 

f3103>>2   [Amended] 

•       •       •       •  ■     • 

(a)  The  aimual  rental  for  all  leases 
issued  subsequent  to  December  22, 1987. 
shall  be  $1.50  per  acre  or  fiaction 
thereof  for  the  fint  5  yean  of  the  lease 
term  and  $2  per  acre  or  fraction  for  any 
subsequent  year,  except  as  provided  in 
paragraph  (b)  of  this  section; 

(b)  The  annual  rental  for  all  leases 
issued  on  or  before  December  22, 1987. 
or  issued  purauant  to  an  application  or 
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offer  to  lease  filed  prior  to  that  date 
shall  be  as  stated  in  the  lease  or  in 
regulations  in  effect  on  December  22, 
1967,  except 

(1)  Leases  issued  under  former 
Subpart  3112  of  this  title  on  or  after 
February  19. 1982.  shall  be  subject  after 
February  1, 1989,  to  annual  rental  in  the 
sixth  and  subsequent  lease  years  of  $2 
per  acre  or  fraction  thereof; 

(2)  The  rental  rate  of  any  lease 
determined  after  December  22, 1987,  to 
be  in  a  known  gedogical  stractore 
outside  of  Alaska  or  in  a  favorable 
petroleum  geological  province  within 
Alaska  shall  not  be  increased  because 
of  such  determination: 

(3)  Exchange  and  renewal  leases  shall 
be  subject  to  rental  of  $2  per  acre  or 
fraction  thereof  upon  exchange  or 
renewal: 

(c)  Rental  shall  not  be  due  on  acreage 
for  which  royalty  or  minimum  royalty  is 
being  paid,  except  on  nonproducing 
leases  when  compensatory  royalty  has 
been  assessed  in  whidi  case  annual 
rental  as  established  in  the  lease  shall 
be  due  in  addition  to  compensatory 
royalty, 

(d)  On  terminated  leases  that  were 
originally  issued  noncon^ietitively  and 
are  reinstated  under  (  3108.2-3  of  this 
title,  and  on  noncompetitive  leases  that 
were  originally  issued  under  §  3108.2-4 
of  this  title,  the  annual  rental  shall  be  $5 
per  acre  or  fraction  thereof  beginning 
with  the  termination  date  upon  the 
filing,  on  or  after  the  effective  date  of 
this  regulation,  of  a  petition  to  reinstate 
a  lease  or  convert  an  abandoned, 
unpatented  oil  placer  mining  claim; 

(e)  On  terminated  leases  that  were 
originally  issued  competitively,  the 
annual  rental  shall  be  $10  per  acre  or 
fraction  thereof  beginning  with  the 
termination  date  upon  the  filing,  on  or 
after  the  effective  date  of  this  regulation, 
of  a  petition  to  reinstate  a  lease  under 

§  3108.2-3  of  this  Utie;  and 

(f)  Each  succeeding  time  a  specific 
lease  is  reinstated  under  §  3108.2-3  of 
this  title,  the  annual  rental  on  that  lease 
shall  increase  by  an  additional  $5  per 
acre  or  fraction  thereof  for  leases  that 
were  originally  issued  noncompetitively 
and  by  an  additional  $10  per  acre  or 
fraction  thereof  for  leases  that  were 
originally  issued  competitively. 

22.  Section  3103.3-1  is  revised  to  read: 

S  3103.3-1    Royalty  on  production. 

(a)  Royalty  on  production  shall  be 
payable  only  on  the  mineral  interest 
owned  by  the  United  States.  Royalty 
shall  be  paid  in  amount  or  value  of  the 
production  removed  or  sold  as  follows: 

(1)  12  V^  percent  on  all  leases, 
including  exchange  and  renewal  leases 
and  leases  issued  in  lieu  of  unpatented 


oil  placer  mining  ciatBW  under  1 3108.2- 
4  of  this  title,  issued  after  December  22, 
1987,  except: 

(i)  Leases  issued  after  December  22^ 
1987,  resulting  from  offers  to  lease  or 
bids  filed  on  or  b^on  December  22, 
1987.  which  are  subject  to  the  rates  in 
effect  on  Decennber  22. 1967;  and 

(ii)  Leases  issued  on  or  before 
December  22. 1987.  which  are  subject  to 
the  rates  contained  in  the  lease  or  in 
regulations  'at  the  time  of  issuance; 

(2)  16%  percent  on  nonconqietitive 
leases  reinstated  under  §  3106,2-3  of  this 
title  plus  an  additional  2  percentage- 
point  increase  added  For  each 
succeeding  reinstatement; 

(3)  Not  lefts  than  4  percentage  points 
above  the  rate  used  for  royalty 
determiiMtion  contained  in  the  lease 
that  is  reinstated  or  in  force  at  the  time 
of  issuance  of  die  lease  that  is  reinstated 
for  competitive  leases,  plus  an 
additional  2  percentage-point  increase 
added  for  each  succeeding 
reinstatement. 

(b)  Leases  that  qualify  under  specific 
provisions  of  the  Act  of  August  8. 1946 
(30  U.S.C.  228c)  may  apply  for  a 
limitation  of  a  12Vi  percent  royalty  rate. 

(c)  The  average  production  per  well 
per  day  for  oil  and  gas  shall  be 
determined  pursuant  to  43  CFR  3162.7-4. 

(d)  Payment  of  a  royalty  on  the  helium 
component  of  gas  shall  not  convey  the 
right  to  extract  the  helium.  Applications 
for  the  right  to  extract  helium  shall  be 
made  under  Part  16  of  this  title. 

§3103l3-2   {Amended] 

23.  Section  3103.3-2(a)  is  revised  to 
read: 

(a)  A  minimum  royalty  shall  be 
payable  at  the  expiration  of  each  lease 
year  beginning  on  or  after  a  discovery  of 
oil  or  gas  in  paying  quantities  on  the 
lands  leased,  except  that  on  unitized 
leases  the  minimum  royalty  shall  be 
payable  only  on  the  participating 
acreage,  at  the  following  rates: 

(1)  On  leases  issued  on  or  after 
August  8. 1946,  and  on  those  issued  prior 
thereto  if  the  lessee  files  an  election 
under  section  IS  of  the  Act  of  August  8, 
1946,  a  miniraum  rosralty  of  $1  per  acre 
or  fraction  thereof  in  lieu  of  rental, 
except  as  provided  in  paragraph  (aK2)  of 
this  section;  and 

(2)  On  leases  issued  from  offers  filed 
after  Deceiftber  22. 1967,  and  on 
competitive  leases  issued  from 
successful  bids  placed  at  oral  auctions 
conducted  after  December  22, 1987,  a 
minimum  royalty  in  lieu  of  rental  of  not 
less  than  the  amount  of  rental  which 
otherwise  would  be  required  for  that 
lease  year. 


Subpert  3104— Bonds 
24.  Section  3104.1  is  revised  to  readr 


93104.1 

(a)  Prior  to  the  commencement  of 
surface  dieturbing  ectivities  related  to 
drilling  operations,  the  lessee,  operating 
rights  owner  (sublessee),  or  operator 
shall  submit  a  surety  or  a  personal  bond, 
conditioned  upon  compliance  with  all  of 
the  terms  and  conditions  of  the  entire 
leasehold(8)  covered  by  the  bond,  as 
described  in  this  subpart.  The  bond 
amounts  shall  be  not  less  than  the 
minimum  amounts  described  in  this 
subpart  in  order  to  ensure  compliance 
with  the  act,  including  complete  and 
timely  plugging  of  the  wellfs). 
reclamation  of  the  lease  area(s),  and  the 
restoration  of  any  lands  or  surface 
waters  adversely  affected  by  lease 
operations  after  the  abandonment  or 
cessation  of  oil  and  gas  operations  on 
the  lease(s)  in  accordance  with,  but  not 
limited  to.  the  standards  and 
requirements  set  forth  in  |i  3162.3  and 
3162.5  of  this  title  and  orders  issued  by 
the  authorized  ofBoer. 

(b)  Surety  bonds  shall  be  issued  by 
qualified  surety  companies  approved  by 
the  Department  of  thie  Treasury  (see 
Department  of  the  Treasury  Circular  No. 
570). 

(c)  Personal  bonds  shall  be 
accompanied  by: 

(1)  Certificate  of  deposit  issued  by  a 
financial  institution,  the  deposits  of 
which  are  Federally  insured,  explicitly 
granting  the  Secretary  full  authority  to 
demand  immediate  payment  in  case  of 
default  in  the  performance  of  the  terms 
and  conditions  of  the  lease.  The 
certificate  shall  eiqilicitly  indicate  on  its 
face  that  Secretarial  approval  is 
required  prior  to  redemption  of  the 
certificate  of  deposit  by  any  party; 

(2)  Cashier's  check; 
.  (3)  Certified  check: 

(4)  Negotiable  Treasury  securities  of 
the  United  States  of  a  value  equal  to  the 
amount  specified  in  the  bond. 
Negotiable  Treasury  securities  shall  be 
accompanied  by  a  proper  conveyance  to 
the  Secretary  of  full  authority  to  sell 
such  securities  in  case  of  default  in  the 
performance  of  the  terms  and  conditions 
of  a  lease:  or 

(5)  Irrevocable  letter  of  credit  issued 
by  a  financial  institution,  the  deposits  of 
which  are  Federelly  insured,  for  a 
specific  term,  identifying  the  Secretary 
as  sole  payee  with  full  authority  to 
demand  immediate  payment  in  the  case 
of  default  in  the  performance  of  the 
terms  and  conditions  of  a  lease. 

Letters  of  credit  shall  be  subject  to  die 
following  conditions: 


I 
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(i)  The  lettei^of  aedM  sfaaU  be  isaned 
only  fay  a  finaMcial  tedtutini  «iBBXiia«d 
or  authorized  |tb  do  business  in  the 
United  States)  I 

(ii)  11w  iettf^  tf  oradil  shaH  be 
irrevocaUe  da|ii«  its  tmn.  A  letter  of 
credit  used  aa  lecurity  for  may  lease 
upon  which  dHUing  has  taken  place  and 
flnal  approva^  tS  ad  abendonnient  has 
not  been  grveni  or  as  security  for  a 
statewide  or  aitionwide  lease  band, 
shall  be  forfett^  and  shall  be  collected 
by  the  authorUed  officer  if  not  replaced 
by  other  suitable  bond  or  latter  of  cMdit 
at  least  30  da^i  before  iteaxpiratian 
date;  | 

(ili)  The  letlj^  of  credit  shall  be 
payable  to  the  Bureau  of  Land 
Management  fipoa  demand,  in  part  or  in 
full  upon  rec(ii|>t  from  the  authorized 
officer  of  a  notice  of  attadaMat  statii^ 
the  basis  lb 
compliance 
conditions  or 
replacement 
paragraph  l 

[\v)Tbe 
letter  of 
following  Ihe 
proper  BLM  ol 


,  ef.,  default  ia 
I  (ha  lease  tanas  and 
^iluretofilea 

iwitfa 
ii)  of  this  aactian: 
I  axpiralioa  data  of  the 
M  be  at  least  1  year 
Bte  it  is  filed  is  the 
^^ce;  and 
(v)  The  lettar  of  credit  shall  contain  a 
provision  for  aftomatic  foaewal  for 
periods  of  not, less  than  1  year  in  the 
absence  of  not|x  to  the  proper  BLM 
office  at  least «  days  prior  to  die 
originally  staled  or  any  extended 
expiration  datCk 
25.  Section  3104.2  is  revised  to  read: 

93104,2   Leasa|bondL 

A  lease  bondmay  be  posted  by  a 
lessee,  owner  n  operating  rights 
(sublessee),  or  Operator  in  an  amount  of 
not  less  than  ttoeao  for  each  lease 
conditioned  upon  complioMse  %ridi  aO  of 
the  terms  of  thja  lease.  Where  2  or  more 
principals  hav^  interests  in  different 
formations  or  portions  of  the  lease, 
separate  bonda,may  be  posted.  The 
operator  on  th^jground  shall  be  covered 
by  a  bond  in  h^/har  e«vB  oaiae  as 
principal,  or  a  iMoad  in  die  naaie  off  the 
lessee  or  sublaasee,  ptovided  that  a 
consent  of  die  ^iurety.  or  the  obHgor  in 
the  case  of  a  pjeksonai  bond,  to  include 
the  operator  nmler  die  coverage  of  the 
bond  is  fumishfd  to  the  Bureau  office 
maintaining  thk  bond. 

28.  Section  m*J3  is  revised  to  read: 


§3104.3   Stataif^andi 

(a)  In  lieu  of  |lkaae  bonds.  J 
owners  of  operating  ri^ts  (suble 
or  operators  asv  furnish  «  bead  in  an 
amount  of  not  |tss  than  $25,000 
converiog  all  Iffses  and  operations  in 
any  one  State. 

(b)  In  lieu  of  Ikase  bonds  or  statewide 
bonds,  lessees,  pwners  of  operating 


rights  (sublessees),  or  operstors  may 
furnish  a  bond  in  an  amoont  of  not  less 
than  SlSIMin  ooveriag  aH  leases  and 
operations  nationwide. 

27.  Section  3104.4  is  reused  to  read: 

S31M4  UnRopsratoTstond. 

In  lieu  of  individual  lease,  statevride. 
or  nationwide  bonds  for  operations 
conducted  on  leases  ^nmmiHtt^  io  «n 
appioved  unit  agreement,  die  unit 
operator  may  Auniah  a  unit  operator 
bond  in  the  manner  set  iiarth  ia  i  3104.1 
of  dds  tide.  The  «aH»«nt  of  SHch  a  bend 
shall  be  determined  by  the  aothoriced 
officer.  The  format  for  such  a  surety 
bond  is  set  forth  in  {  3186.2  Of  this  tide. 
Where  a  snit  <qierator  is  covered  by  a 
nationwide  or  statewide  bond,  coverage 
for  such  a  unit  may  be  provided  by  a 
rider  to  sudi  bond  spedficaBy  covering 
the  unit  and  increasiiig  die  bond  In  such 
amount  as  may  be  detennined 
appropriate  by  the  authorized  officer. 

28.  Section  3104.5  is  revised  to  read: 

S3104.5   InwoMBd Mnouat ol benda. 

(a)  When  on  operator  deeiring 
approval  of  an  Applicatiaa  fsr  Fennit  to 
Drill  haa  caased  tbeBamau  to  aHioe  a 
demand  for  payment  onder  a  bond  or 
other  faiaocial  gaaianjec  witiiin  dw  S- 
year  period  prior  to  sabadosion  of  dM 
ApplicatioB  far  Penait  to  DriB.  dae  to 
failure  to  ptag  a  wen  or  feclain  lands 
completely  in  a  tnaely  OMnner,  die 
auftoriaed  offioer  shaB  requare.  prior  to 
approval  of  the  Applioation  for  Permit  to 
Drill,  a  bond  in  an  amoont  eqoal  to  the 
costs  as  estimated  by  die  authorized 
officer  of  plogging  the  well  and 
reclaiming  the  distmbed  area  involved 
in  the  proposed  t^wration.  or  in  the 
minimam  anunmt  as  prescribed  in  this 
subpart,  whichever  is  greato'. 

(b)  The  authorized  officer  may  require 
an  increase  in  the  ■ff>ownt  of  any  boad 
whenever  it  is  detennined  diat  the 
operator  poses  a  risk  due  to  factors, 
including,  but  not  limited  to,  a  Ustory  of 
previous  violations,  a  notice  froai  die 
Service  tiiat  there  are  wncollecled 
royalties  due.  or  the  total  cost  of 
plugging  <»yisting  wells  and  fedaiming 
lands  exceeds  the  present  bond  anoant 
based  on  the  astiantes  deleiaaaed  by 
the  authorized  offioer.  The  t-n^mr  tii 
bond  amoont  Bsay  be  ts  any  level 
specified  by  the  aadwiizod  oflBoer.  but 
in  no  circumstanoes  shad  it  exceed  the 
total  of  dw  estioMled  ooats  of  pluRing 
and  reclaoMtion.  the  amount  of 
uncoUect««d  royaMfts  dae  to  the  Service, 
plus  the  amount  of  monies  owed  to  the 
lessor  due  to  previous  violations 
remaining  outstanding. 


Sutapart  3106-^Transfora  by 

I  or  Otharwiso 


29.  Section  3106.1  is  revised  to  read  as 
follows: 


$3106.1    Ti 


(a)  Leases  may  be  transferred  by 
asBiflnment  or  stiblease  as  to  all  sr  part 
of  the  acreage  ia  the  lease  or  as  to  eiUier 
a  divided  or  undivided  interest  therein. 
An  assignment  of  a  separate  zone  or 
deposit  or  of  part  of  a  legal  subdivision, 
shall  be  disapproved. 

(b)  Aa  assifBSMBt  of  less  dMo  640 
acres  outside  Alaska  or  of  less  dun 
2,560  acres  within  Alaska  sfadl  be 
disapproved  oalees  the  assignment 
constitutes  Jhe  entire  lease  or  is 
demonstrated  to  farther  dw 
devetopmeat  of  oil  and  fas  to  the 
satisfaction  of  die  authorized  officer. 
Execution  and  submission  of  a  request 
for  approval  of  audi  an  assignment  shall 
certify  that  die  assignment  wodd 
further  Ae  devclopaciit  Of  oil  and  gas, 
subject  to  the  provisions  of  |  3102.5-3  of 
this  tide.  The  rij^  of  the  transferee  to  a 
lease  or  an  interest  dwrnn  drall  not  be 
recognized  by  the  Department  until  die 
transfer  has  been  approved  by  die 
authorized  officer.  A  transfer  may  be 
withdrawn  in  writing,  signed  try  die 
transferor  and  the  tramleree,  if  die 
transfer  has  not  been  approved  l^  the 
authorized  officer.  A  request  for 
approval  of  a  transfer  of  a  lease  or 
interest  in  a  lease  shall  be  fUed  witfaia 
90  days  from  die  date  of  its  execution. 
The  90-day  filing  period  shall  begin  on 
the  date  the  traaaferar  signs  and  dates 
the  transfer.  If  die  transfer  is  filed  after 
the  90th  day,  the  authorized  officer  may 
require  veriGcation  that  the  transfer  is 
still  in  force  and  efEecL  A  transfer  of 
production  payments  or  overriding 
royalty  or  other  similar  payments, 
arrangements,  or  interests  shall  be  filed 
in  the  proper  BLM  office  but  shall  not 
require  approval. 

(c)  No  transfer  of  an  offer  to  lease  or 
interest  in  a  lease  shall  be  ^iproved 
prior  to  the  issuance  of  the  lease. 

SubfMrt  3107— Contfnalliiw, 

lOfl 


f  3107.1    (Corrected] 

29a.  Section  3107.1  is  amended  by 
correcting  the  word  "lease"  in  the 
phrase  "penetrate  at  least  1  Cornutioa 
recognized"  in  the  second  sentence 
thereof  as  published  in  the  Fedmal 

Register  of  May  M,  1666  (S3  FR  1734(H. 

to  read  "least". 

30.  Section  3107.2-2  is  amended  by 
adding  at  the  end  thereof  a  sentence  to 
read: 


BEST  COPY  AVAILABLE 


•'•'  '"•  
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93107J.2   CtMallon  of  production. 

*  *  *  The  eiKday  period  commeiices 
upon  receipt  of  notification  from  the 
CHithmized  officer  that  the  lease  is  not 
capable  of  production  in  paying 
quantities. 

31.  Section  3107.2-3  is  amended  by    . 
revising  the  Hrst  sentence  to  eead: 


53i07Je^  Lsasss  eapahii of prodHctlpiv 
No  lease  for  lands  on  which  there  is  a 
well  capable  of  producing  oU  or  gas  in 
paying  quantitkai  sbaUeiq;^  because 
the  lessee  fails  to  produce  the  same, 
unless  the  lessee  fails  to  place  the  lease 
in  productimt  within  a  period  of  not  less 
than  00  days  as  specified  by  the 
authorized  officer  after  receipt  of  notice 
by  certified  mail  from  the  authorized 
officer  to  sa*  *  * 

32.  Sactioa  3107.7  is  amended  by 
reviaiai  the  last  sentence  and  adding  an 
I  to  read: 


I  Mir  J 

*  *  *  Ap  ippicatfoQ  to  exchange  a 
tmmtr     MvlMaasliaUbefiled.in 
li^   ^%  ^  biMe  at  the  proper 
'  fall  compliance 
I  wtik  the  terms  of  the 
I  legulations.  and 
Ibaaon^aniedbya 

I  appUcation  fee  of  $75. 
Execatiaa  ol  the  exdiange  lease  by  the 
applicant  is  certificatioa  of  compliance 
with  1 3102.5  of  this  title. 

33.  Section  3107.6-l(a)  is  revised  to 
read: 

§3107.«-1    Requlramenla. 

(a)  Twenty  year  leases  and  renevyals 
thereof  may  be  renewed  for  successive 
terms  of  10  years.  Any  application  for 
renewal  of  a  lease  shall  be  made  by  the 
lessee,  and  may  be  joined  in  or 
consented  to  by  the  operator.  The 
application  shall  show  whether  all 
monies  due  the  United  States  have  been 
paid  and  whether  operations  under  the 
lease  have  been  conducted  in 
compliance  with  the  applicable 
regulations.  , 

34.  Section  3107.8-3(a)  is  amended  by 
revising  the  last  sentence  to  read:  ^ 

93107.S-3    Approval 

(a)  *  *  *  Upon  receipt  of  the  executed 
lease  forms,  which  constitutes 
certification  of  compliance  with  $  3102.5 
of  this  title,  and  any  required  bond,  the 
authorized  officer  shall  execute  the 
lease  and  deliver  1  copy  to  the  lessee. 


Subpart  3108— fMinqulshnMnt*, 
Tarmination,  CancaNatkHi 

35.  Section  3108.1  is  amended  by 
revising  the  last  sentence  to  read: 


1*101.1 

*  *  *  A  relinquishment  shall  take 
effect  on  the  data  it  is  filed,  subject  to 
the  coatimmd  obligatioo  of  ttie  lessea 
and  surMy  to  make  payments  of  all 
accrued  rentala  and  royalties,  to  place 
all  w^  on  tiia  iaada  to  be  relinquished 
in  comtttion  for  suspension  by 
authorized  shut-in  or  abandonment,  and 
to  compteta  redamation  of  the  leased 
landt  0^ aorfacewitcm  adversely 
afiibcled  by  lease  operations  tara  tfanely 
mannier  after  abandonment  or  cessation 
of  oil  and  gas  operationa  on  the  lease,  in 
acdordance  with  the  regulations  and  the 
terms  of  the  lease. 

{3l0t.2-4  {ANMndadl 

36.  Section  310e.2-4(e)(2)  is  amende 
by  removing  "|  3102.3-1"  and  replacing 
it  with  "5  3103.3-1." 

37.  Section  3106.3  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraph  (b)  as  paragraph  (d),  and 
adding  new  paragraphs  (b)  and  (c),  to 
read  as  follows: 


S  3106.3 

(a)  Whenever  the  lessee  fails  to 
comply  with  any  of  the  provisions  of  the 
law,  the  regulations  issued  thereunder, 
or  the  lease,  tiie  leaae  may  be  canceled 
by  the  Secretary,  if  the  leasehold  does 
not  contain  a  well  capablie  of  production 
of  oil  or  gas  in  paying  quantities,  or  if 
the  lease  is  not  committed  to  «i 
approved  cooperative  or  unit  plan  or 
commimitizBtion  agreement  that 
contains  a  well  capable  of  production  of 
unitized  substances  in  paying  quantities. 
The  lease  may  be  canceled  only  after 
notice  to  the  lessee  in  accordance  with 
section  31(b)  of  the  Act  and  only  if 
default  continues  for  the  period 
prescribed  in  that  section  after  service 
of  30  days  notice  of  feilure  to  comply. 

(b)  Whenever  the  lessee  fails  to 
comply  with  any  of  the  provisions  of  the 
law,  the  regulations  issued  thereunder, 
or  the  lease,  and  if  the  leasehold 
contains  a  well  capable  of  production  of 
oil  or  gas  in  paying  quantities,  or  if  the 
lease  is  committed  to  an  approved 
cooperative  or  unit  plan  or 
communitization  agreement  that 
contains  a  well  capable  of  production  of 
unitized  substances  in  paying  quantities, 
the  lease  may  be  canceled  otdy  by 
judicial  proceedings  in  the  manner 
provided  by  section  31(a)  of  the  Act. 

(c)  If  any  interest  in  any  lease  is 
owned  or  controlled,  directly  or 
indirectly,  by  means  of  stock  or 
otherwise,  in  violation  of  any  of  the 
provisions  of  the  act.  the  lease  may  be 
canceled,  or  the  interest  so  owned  may 
be  forfeited,  or  the  person  so  owning  or 
controlling  the  interest  may  be 
compelled  to  dispose  of  the  interest. 


only  by  Judicial  proceedings  in  the 
manner  prmrided  by  section  27(h)(1)  of 
the  Act. 

37a.  The  caption  of  1 3106.5  as 
published  in  -ttie  Fadatal  Register  of  May 
16. 1808  (53  FR 17340),  Is  cortected  to 
read  as  follows: 


{9106.5   Wahrarorsuapanaionof 


Subpart  3109-ljMaiiig  Undor  Spociid 
Acts 

f  3108.1-2  (Corraolatf) 

37b.  Section  3100.1-2  aa  published  In 
die  Fedanl  Raglalnr  of  May  16. 1868  (53 
FR  1734(Q,  is  amended  by  correcting  the 
word  "by"  the  second  time  it  appears  in 
the  last  sentence  thereof  to  read  "but"; 

S3l0t.2  fAmandadl 

37c.  Section  3100.2  is  amended  by 
revising  its  title  to  read  "Units  of  Ihe 
National  Park  System",  by  revising  the 
phrase  "National  Park  Service  areas" 
wherever  it  appears  to  read  ''units  of  the 
National  Park  System",  and  by  revising 
the  words  "area"  and  "areas"  wherever 
they  appear  to  read  "unit"  and  "units", 
respectively. 

S  3109.3  IRamovfd] 

§3109.4   (Radealanalad  as  {3109.31 

38.  Section  3109.3  is  removed,  and 
i  3100.4  is  redesignated  as  {  3109.3. 

39.  Part  3110  is  revised  to  read: 

PART  31 10-NOMCOMPETmVE 
LEASES 

Subpart  31  lO-NoncompatWiva  l.aasas 

3110.1  Lands  available  for  noncompetitive 
offer  and  lease. 

3110.2  Priorily. 

3110.3  Lease  temu. 
3110.3-1    Duration  of  lease. 
3110.3-2    Dating  of  leases. 
31ia3-3    Lease  o^er  size. 

3110.4  Requirements  for  offer.  . 

3110.5  Description  of  lands  in  offer 
3110.&-1    Parcel  number  description. 
3110.S-2    Public  domain. 
3110.5-^    Acquired  lands. 
3110.5-4    Accreted  lands. 
3110.5-5    Conflicting  descriptions. 

3110.6  Withdrawal  of  offer. 

3110.7  Action  on  offer. 

3110.8  Amendment  to  lease. 

3110.9  Future  interest  offers. 
3110.9-1    Availability. 
3110.9-2    Form  of  offer. 

3110.9-3    Fractional  present  and  future 

interest. 
3110.9-4    Future  interest  terms  and 

conditions. 

Authority:  Mineral  Leasing  Act  of  1920,  as 
amended  and  supplemental  (30  U.S.C  181  et 
aeq.),  the  Mineral  Leasing  Act  for  Acquired 
Lands  of  1947.  as  amended  (30  U.S.C.  351- 
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359).  the  Alaik^  Natioial  Inteiett  Lamb 

Conservatkw 

3101  et  seq.i.  Fi 

MaiMgnnad 

seq.),  the 

oflMlfPab: 


(10U.S.C 
il  Land  Poliqy  and 

tiivnvavs.c.i7met 

ftM^ist  RaconciHatiaii  Act 
~95).  ■BO  «w  indcpeiMKnt 
OIBoBt  ApprafMotions  Act  of  \9S2  (31 0.S.C. 
483a). 


Subpart  31 10|-lloncoinp«titiv« 

8  311>.1  LWIBB  ^ViBilll>  toi  IIWICUIIIUgllBV 

(a)  Offer,  {ii  Effective  June  12. 1988. 
through  larmtfy  2. 19B9,  noncompetitive 
lease  offers  m$y  be  filed  only  for  lands 
avaflaUe  minr  {  311t).l(b)  ctf  this  title. 
Noncompetitrae  lease  offers  filed  after 
December  22.!  1967,  and  prior  to  June  12. 
1988,  for  landplavaflriile  for  filing  under 
§  3110.1(a)  of  iMs  titie  shall  receive 
priority.  Such  6ffers  riiall  be  exposed  to 
competitive  bM^ng  under  Subpart  3120 
of  iJris  title  arta  if  no  bid  is  received,  a 
noncompetitive  lease  shall  be  issued  all 
else  being  r^ular.  After  Jamiaiy  2, 1989, 
noncompelitii  t  lease  offers  may  be  filed 
on  uideased  l^ids.  except  for 

(i)  Those  lahds  which  are  in  the  one- 
year  period  c<iinmencing  upon  the 
expiration,  termination,  relinquishment, 
or  cancellation  of  the  leases  containing 
the  lands;  and 

fii)  Those  l^ids  indnded  in  a  Notice 
of  Competitive  Lease  Sale  or  a  List  of 
Lands  Available  for  Competitive 
Nominations.  IMeHher  exception  is     - 
applicable  to  |«nds  avatlaUe  under 
§  3110.1(b)  ofkhis  tide. 

(2)  Nonoom^titive  lease  offers  may 
be  made  purs^nt  to  an  opening  order  or 
other  notice  and  shall  be  subject  to  all 
provisions  an^  procedures  stated  in 
such  order  or  |:|otice. 

(3)  No  noncjonpetitive  lease  may  issue 
for  any  lands  jdnless  emd  until  they  have 
satisfied  die  requirements  of  (  3110.1(b) 
of  this  title. 

(b)  Leage.  Oily  lands  tiiat  bave  been 
offered  cranp^itiviely  under  Subpart 
3120  of  tiiis  tit|0,  and  for  whidi  no  bid 
has  been  received,  shall  be  available  for 
noncompetitive  lease.  Such  lands  shall 
become  avaiUkle  for  a  period  of  2  years 
beginning  on  tlie  first  business  day 
following  the  |4st  day  of  the  competitive 
oral  auction,  6t  when  formal 
nominations  have  been  requested  as 
specified  in  |  ^20.23-1  of  this  title,  or 
the  first  businflH  day  foUowiag  the 
posting  of  the  {Notioe  of  Competitive 
Lease  Sale,  and  coding  on  that  sane  day 
2  years  later.  ^  lease  may  be  issued 
from  an  offer  ptoperiy  filed  any  time 
within  the  2-yt9x  nonconipetitive  leasing 
period. 

S  3110.2    PriorflL. 

(a)  OSera  GMd  for  IbmIs  available  for 
noncompetitiwe  offer  or  lease,  as 


specified  in  tS  ail0.1(aXl)  aad  311fl.l(b) 
of  tiiis  title,  shall  raonve  priotit]r  «s  of 
tiie  d^c  and  Una  of  filiag  as  specified  in 
§  182L2^a)  of  das  title,  except  that  aU 
noncompelitiv*  ofieis  sfaaN  be 
coosideied  liaialfaaBowly  fifed  if 
received  fat  the  proper  ttM  oSioe  any 
time  duriag  die  first  business  day 
follo%ving  the  last  day  of  die  competitive 
oral  aactioB.  orwhea  fanaal 
nominations  bave  been  refaested  as 
specified  in  1 3128.3-1  of  this  title,  on 
the  first  basiiiess  day  fsMowiag  the 
postiag  of  die  Notice  of  Coaip^tive 
Lease  Sale.  An  offer  ahaN  aot  be 
availaide  for  public  inspactioa  die  day  it 
is  filed. 

(b)  If  mere  dun  1  application  was 
filed  for  the  same  parcel  in  accordaace 
with  the  regulatians  coataiaed  in  fbrner 
Subpart  3112  qf  das  title,  and  if  no  lease 
has  been  issued  by  the  aotborized 
officer  prior  to  the  effective  date  of 
these  regulations,  only  a  single  priotity 
application  shall  be  selected  from  die 
filings.  If  the  selected  application  fads  to 
mature  into  a  lease,  the  loads  shall  be 
available  for  o^er  under  f  3110.1(a)  of 
tiiis  tide. 

§3110.3    Lease  tenns. 

S  3110.3-1    Duration  of  toasa. 

AH  noncompetitive  leases  shall  be  tat 
a  primary  term  of  10  days. 


S  31 10.3-2    Dating  of  1 

All  noncompetitive  leases  shall  be 
considered  issued  when  signed  by  the 
authorized  officer.  Noncompetitive 
leases,  except  future  interest  leases 
issued  under  S  3110.9  of  diis  tide,  shall 
be  effective  as  of  the  first  day  of  the 
month  following  the  date  the  leases  are 
issued.  A  lease  may  be  made  effective 
on  the  first  day  of  the  month  within 
which  it  is  issued  if  a  written  request  is 
made  prior  to  die  date  of  signature  of 
the  authorized  officer.  Future  interest 
leases  issued  under  §  3110.9  of  diis  title 
shall  be  effective  as  of  the  date  the 
mineral  interests  vest  in  the  United 
States. 


S  3110.3-3 

(a)  Lease  off^s  for  pebKc  domain 
minerals  shall  not  be  made  for  less  than 
640  acres  or  1  full  section,  whidiever  is 
larger,  where  die  lands  have  been 
surveyed  under  the  rectaagalar  survey 
system  or  are  within  an  approved 
protracted  survey,  except  where  die 
offer  inchales  all  available  lands  within 
a  section  and  there  are  no  contigoeas 
lands  available  for  fease.  Soch  public 
dcHnatn  lease  offers  in  Alaska  shaU  not 
be  made  far  less  than  2.560  acres  or  4 
full  contigiiousaectiops.  whidiever  is 
larger,  where  the  lands  have  been 
surveyed  under  the  rectangular  survey 


system  or  are  widiin  an  approved 
protracted  survey,  except  where  the 
offer  indudes  aB  avaflaUe  laads  wtdiin 
the  sabject  section  and  diere  are  no 
contiguous  lands  avaflaUe  for  lease. 
Where  an  offer  exoeeds  die  Biniflnim 
640-acre  provisioa  of  dns  paragraph,  the 
offer  may  indade  tess  dian  aB  available 
lands  ia  any  given  sectimi.  Oomering 
lands  are  not  oonsidered  contiguous 
lands.  This  paiagiapli  i^H  aot  apply  to 
offers  made  under  1 3K)8.2-4  of  dils  title 
or  where  die  offer  is  filed  on  an  entire 
parcel  as  it  was  offered  by  die  Bureau  in 
a  conqietitrve  safe  daring  that  period 
specified  under  i  3110.5-1  of  diis  titfe. 

(l^  An  offer  to  lease  public  domain  or 
acquired  lands  may  not  indude  more 
Uian  10,240  acres.  Hie  lands  m  an  offer 
shall  be  entirely  within  an  area  of  6 
miles  square  or  widan  an  area  not 
exceedhig  6  surveyed  sections  in  lengdi 
or  width  measured  in  cardinal 
directions.  An  tdfer  to  fease  acquired 
lands  may  exceed  the  6  mile  square  Ihnit 
if: 

(1)  The  lands  are  not  surveyed  under 
the  rectangidar  survey  system  of  public 
land  surveys  and  are  not  within  ^e  area 
of  the  public  land  surveys;  and 

(2)  The  tract  desired  is  described  by 
the  acquisition  or  trad  number  assigned 
by  the  acquiring  agency  and  less  than  50 
percent  of  the  tract  lies  outside  the  6 
mile  square  area,  and  such  acquisition 
or  tract  number  is  provided  in 
accordaace  uridi  1 3110.5^d)  of  this 
tide  in  lieu  of  any  other  description. 

(c)  If  an  offer  exceeds  the  10,240  acre 
maximum  by  not  more  than  180  acres, 
the  offeror  diall  be  granted  30  days  from 
notice  of  the  excess  to  wididraw  the 
excess  acreage  iron  the  offer,  failing 
which  the  offer  shall  be  rejected  and 
priority  lost 

§3110.4    floquinnMntsforoMsr. 

(a)  An  offer  to  lease  shall  be  made  on 
a  current  fona  approved,  by  the  Director, 
or  on  unofficial  copies  of  ftat  form  in 
current  use  For  nonconpetitive  leases 
processed  under  §  3106.2-4  of  this  tide, 
the  current  lease  fona  shall  be  used. 
Copies  shall  be  exact  reproductions  on  1 
page  of  both  sides  of  the  ofRdal 
approved  form,  without  additions, 
omissions,  or  other  chmges,  or 
advertising.  The  original  copy  of  each 
offer  shall  be  typewritten  or  printed 
plainly  in  ink,  signed  in  ink  «d  dated 
by  the  offeror  or  the  offeror's  duly 
authorized  agent,  and  shaB  be 
accompanied  by  the  first  year's  rental 
and  a  nornvfiaidabfe  filing  fee  of  $75. 
The  original  and  2  copies  of  eadi  offer 
to  lease,  with  eadi  copy  showing  that 
the  original  has  been  signed,  sfaafi  be 
filed  in  the  proper  BLM  office.  A 
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noncompetitive  oH^er  to  lease  a  future 
interest  applied  for  under  i  3108.9  of  this 
title  shall  be  accompanied  by  a 
nonrefundable  filing  fee  of  $75.  Where 
remittance  for  offers  are  returned  for 
insufficient  funds,  the  offer  shall  obtain 
priority  of  filing  until  the  date  the 
remittance  is  properly  made. 

(b)  Where  a  correction  to  an  offer  is 
made,  whether  at  the  option  of  the 
offeror  or  at  the  request  of  the 
authorized  officer,  it  shall  gain  priority 
as  of  the  date  the  filing  is  correct  and 
complete.  The  priority  that  existed 
before  the  date  the  corrected  offer  is 
filed,  may  be  defeated  by  an  intervening 
offer  to  the  extent  of  any  conflict  in  such 
offers,  except  as  provided  under 

S9  3103.2-l(a)  and  3110.3-3(c)  of  this 
title. 

(c)  An  offer  shall  be  limited  to  either 
public  domain  minerals  or  acquired 
lands  minerals,  subject  to  the  provisions 
for  corrections  under  paragraph  (b]  of 
this  section. 

(d)  Compliance  with  Subpart  3102 
shall  be  required. 

(e)  All  offers  for  leases  should  name 
the  United  States  agency  fittm  which 
consent  to  the  issuance  of  a  lease  shall 
be  obtained,  or  the  agency  that  may 
have  title  records  covering  the 
ownership  for  the  mineral  interest 
involved,  and  identify  the  project,  if  any, 
of  which  the  lands  covered  by  the  offer 
are  a  part. 

931105    DMcrlplion  Of  land*  m  Offer. 

$3110^1    PwMlnunilMrdMeriptloa 

From  the  first  day  following  the  end  of 
a  competitive  process  until  the  end  of 
that  same  month,  the  only  acceptable 
description  for  a  noncompetitive  lease 
offer  for  the  lands  covered  by  that 
competitive  process  shall  be  the  parcel 
number  on  the  List  of  Lands  Available 
for  Competitive  Nominations  or  the 
Notice  of  Competitive  Lease  Sale, 
whichever  is  appropriate.  Each  such 
offer  shall  contain  only  a  single  parcel. 
Thereafter,  the  description  of  the  lands 
shall  be  made  in  accordance  with  the 
remainder  of  this  section. 

93110^2    PubHe  domain. 

(a)  ff  the  lands  have  been  surveyed 
under  the  public  land  rectangular  survey 
system,  each  offer  shall  describe  the 
lands  by  legal  subdivision,  section, 
township,  range,  and,  if  needed, 
meridian. 

(b)  U  the  lands  have  not  been 
surveyed  under  the  pubUc  land 
rectangular  system,  each  offer  shall 
describe  the  lands  by  metes  and  bounds, 
giving  courses  and  distances  between 
the  successive  angle  points  on  the 
boundary  of  the  tract,  and  connected  by 


coulees  and  distances'  to  an  official 
comer  of  the  public  land  surveys. 

(c)  When  protracted  surveys  have 
been  approved  and  the  effective  date 
thereof  published  in  the  Federal 
Register,  all  offers  to  lease  tands  shown 
on  such  protracted  surveys,  filed  on  or 
after  such  effective  dale,  shall  describe 
the  lands  in  the  same  manner  as 
provided  in  paragraph  (a)  of  this  section 
for  officially  surveyed  lands. 

(d)(1)  Where  offers  are  pending  for 
unsurveyed  lands  that  are  subsequently 
surveyed  or  protracted  before  the  lease 
issuance,  the  description  in  the  lease 
shall  be  conformed  to  the  subdivisions 
of  the  approved  protracted  survey  or  the 
public  land  survey,  whichever  is 
appropriate. 

(2)  The  description  of  lands  in  an 
existing  lease  shall  be  conformed  to  a 
subsequent  resurvey  or  amended 
protraction  survey,  whichever  is 
appropriate. 

(e)  The  requirements  of  this  section 
shall  apply  to  applications  for 
conversion  of  abandoned  unpatented  oil 
placer  mining  claims  made  under 
9  3108.2-4  of  this  title,  except  that 
deficiencies  shall  be  curable. 

931ia»-3    Acquired  lande. 

(a)  If  the  lands  applied  for  lie  within 
and  conform  to  the  rectangular  system 
of  public  land  surveys  and  constitute 
either  all  or  a  portion  of  the  tract 
acquired  by  the  United  States,  such 
lands  shall  be  described  by  legal 
subdivision,  section,  township,  range, 
and,  if  needed,  meridian. 

(b)  If  the  lands  applied  for  do  not 
conform  to  the  rectaingular  system  of 
public  land  surveys,  but  lie  within  an 
area  of  the  public  land  surveys  and 
constitute  the  entire  tract  acquired  by 
the  United  States,  such  lands  shall  be 
described  by  metes  and  bounds,  giving 
courses  and  distances  between  the 
successive  angle  points  with  appropriate 
ties  to  the  nearest  official  survey  comer, 
or  a  copy  of  the  deed  or  other 
conveyance  document  by  which  the 
United  States  acquired  tide  to  the  lands 
may  be  attached  to  the  offer  and 
referred  to  therein  in  lieu  of  redescribing 
the  lands  on  the  offer  form.  If  the 
desired  lands  constitute  less  than  the 
entire  tract  acquired  by  the  United 
States,  such  lands  shall  be  described  by 
metes  and  bounds,  giving  courses  and 
distances  between  the  successive  angle 
points- with  appropriate  ties  to  the 
nearest  official  survey  comer,  tf  a 
portion  of  the  boundary  of  the  desired 
lands  coincides  with  the  boundary  in  the 
deed  or  other  conveyance  docimient, 
that  boundary  need  not  be  redescribed 
on  the  offer  form,  provided  that  a  copy 
of  the  deed  or  other  conveyance 


document  upon  which  the  coinciding 
description  is  dearly  identified  it 
attached  to  the  offer.  That  portion  of  the 
description  not  coinddbg  shall  be  tied 
by  description  on  the  offer  by  courses  ° 
and  distances  between  successive  angle 
points  into  the  description  in  the  deed  or 
other  conveyance  document. 

(c)  If  the  lands  applied  for  Ue  outside 
an  area  of  the  pubUc  land  surveys  and 
constitute  the  entire  tract  acquired  by 
the  United  States,  such  lands  shall  be 
described  as  in  the  deed  or  other 
conveyance  document  by  which  the 
United  States  acquired  title  to  the  lands, 
or  a  copy  of  that  document  may  be 
attached  to  the  offer  and  referred  to 
therein  in  lieu  of  redescribing  the  lemds 
on  the  offer  form.  U  the  desired  lands 
constitute  less  tiian  the  entire  tract 
acquired  by  the  United  States,  such 
lands  shall  be  described  by  courses  ai 
distances  between  euccessive  angle 
points  tying  by  courses  and  distances 
into  the  description  in  the  deed  or  other 
conveyance  document.  U  a  portion  of 
the  boundary  of  the  desired  lands 
coinddes  with  the  boundary  in  the  deed 
or  other  conveyance  document,  that 
boundary  need  not  be  redescribed  on 
the  offer  form,  provided  that  a  copy  of 
the  deed  or  other  conveyance  document 
upon  which  the  coindding  description  is 
dearly  identified  is  attached  to  the  offer. 
That  portion  of  the  description  not 
coindding  shall  be  tied  by  description  in 
the  offer  by  courses  and  distances 
between  successive  angle  points  into  the 
description  in  the  deed  or  other 
conveyance  document. 

(dj  Where  the  acquiring  agency  has 
assigned  an  acquisition  or  tract  number 
covering  the  lands  applied  for,  without 
loss  of  priority  to  the  offeror,  the 
authorized  officer  may  require  that 
number  in  addition  to  any  description 
otherwise  required  by  this  section.  If  the 
authorized  officer  determines  that  the 
acquisition  or  tract  number,  together 
with  identification  of  the  State  and 
county,  constitutes  an  adequate 
description,  the  authorized  officer  may 
allow  the  description  in  this  manner  in 
lieu  of  other  descriptions  required  by 
this  section. 

(e)  Where  the  lands  applied  for  do  not 
conform  to  the  rectangular  system  of 
public  land  surveys,  without  loss  of 
priority  to  the  offeror,  the  authorized 
officer  may  require  3  copies  of  a  map 
upon  which  the  location  of  the  desired 
lands  are  cleariy  marked  with  respect  to 
the  administrative  unit  or  project  of 
which  they  are  a  part. 

931ia»4    Accreted tande. 

Where  an  offer  indudes  any  accreted 
lands,  the  accreted  lands  shall  be 
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variations  in  the  land 
tng  die  required  copies  of 
the  copy  showing  the 
bf  receipt  in  the  proper 
lU  control. 

rOff  offer. 


described  by  notes  and  bounds,  giving 
courses  and  (fiBtances  between  the 
successive  ai^e  points  on  the  boundary 
of  the  tract,  a^  connected  by  courses 
and  distances  jto  an  angle  point  <m  the 
perimeter  of  me  tract  to  which  the 
accretions  appjertain. 

§3110lS-S 

If  there  is 
description  a 
the  offidal  fi 
date  and  tinn 
BLM  office 

§3ii0uS 

An  offer  fof  Noncompetitive  lease 
under  this  sul^|Mrt  may  be  withdrawn  in 
whole  or  in  pttt  by  the  ofiieror. 
However,  a  i4ith^wal  of  an  offer  made 
in  accordance  widi  {  3110.1(b)  of  this 
title  may  bie  made  only  if  the  withdrawal 
is  received  by  the  proper  BLM  office 
after  60  days  pom  the  date  of  filti^  of 
such  offer.  N(i  WithdrawaI'may  be  made 
once  the  lease*  an  amendment  of  the 
lease,  or  a  separate  lease,  whicbeva- 
covers  the  lahls  so  described  in  the 
wididrawal.  Has  been  signed  on  behalf 
of  the  United  States.  If  a  public  domain 
offer  is  partiaUy  withdrawn,  the  lands 
retained  in  th^offer  shaH  comply  with 
S3ll0.3-3(a)dr  this  title. 

SS110.7  Ad^iionoffsr. 

(a)  No  lease  shall  be  issued  before 
final  action  has  been  taken  on  any  prior 
offer  to  lease  the  lands  or  any  extension 
of,  or  petition!  lor  reinstatement  of.  an 
existing  or  fonier  lease  on  the  lands.  If 
a  lease  is  issped  before  final  action,  it 
shall  be  canceled,  if  the  prior  offeror  is 
qualified  to  re<;eive  a  lease  or  the 
petitioner  is  entitled  to  reinstatement  of 
a  former  leasel 

(b)  The  authorized  officer  shall  not 
issue  a  lease  for  lands  covered  by  a 
lease  which  terminated  automatically, 
until  90  days  after  the  date  of 
termination.  ' 

(c)  The  United  States  shall  indicate  its 
acceptance  of  the  lease  offer,  in  whole 
or  in  part,  and  the  issuance  of  the  lease, 
by  signature  of  the  authorized  officer  on 
the  current  leske  form.  A  signed  copy  of 
the  lease  shall 'be  delivered  to  the 
offeror.  j  j 

(d)  Except  M  otherwise  specifically 
provided  in  tljt  regulations  of  this  group, 
an  offer  that  ^  not  filed  in  accordance 
with  the  regu^tions  in  this  part  shall  be 
rejected.        •  | 

(e)  Filing  an  ioffer  on  a  lease  form  not 
currently  in  uk^,  unless  such  lease  form 
has  been  declared  obsolete  by  the  . 
Director  prior  to  the  filing  shall  be 
allowed,  on  the  condition  that  the 
offeror  is  bound  by  the  terms  and 


conditions  of  the  lease  form  currently  in 
use. 


S3llftt  Amendmeimel 

After  the  competitive  process  has 
concluded  in  accordance  with  Subpart 
3120  of  this  title,  if  any  of  the  lands 
described  in  a  lease  offer  for  lands 
available  during  the  2-year  period  are 
open  to  oil  and  gas  filiiu  when  the  offer 
is  filed  but  are  omitted  from  the  lease 
for  any  reason  the  original  lease  shall  be 
amended  to  include  d^  omitted  lands 
unless,  before  the  issuance  ^  the 
amendment,  the  proper  BLM  office 
receives  a  witiidrswal  of  the  offer  with 
respect  to  such  lands  or  the  offeror 
elects  to  receive  a  separate  lease  in  lieu 
of  an  amendment  Such  election  shall  be 
made  by  submission  of  a  signed 
statement  of  the  offeror  requesting  a 
separate  lease,  and  a  new  offer  on  the 
required  form  executed  punuant  to  diis 
part  describira  die  remaining  lands  in 
the  original  offer.  The  new  offer  shaU 
have  the  same  priority  as  the  old  offer. 
No  new  apidication  fee  is  required  with 
the  new  offer.  Hie  rental  payment  held 
in  connection  with  die  origtaial  offer 
shall  be  applied  to  die  new  offer.  The 
rental  and  die  tetm  of  die  lease  for  the 
lands  added  by  an  amendment  shall  be 
the  same  as  if  the  lands  had  been 
included  in  the  original  lease  when  it 
was  issued.  If  a  separate  lease  is  issued, 
it  shall  be  dated  in  accordance  with    - 
S  3110.3-2  of  diis  tide. 

§3110.9   Future  MsfeMotfere. 


S3110.9-1 

A  noncompetitive  future  interest  lease 
shall  not  be  issued  until  the  lands 
covered  by  the  offer  have  been  made 
available  for  competitive  lease  under 
Subpart  3120  of  this  title.  An  offer  made 
for  lands  that  are  leased  competitively 
shall  be  rejected. 

§3110.0-2    FOnnofoffar. 

An  offer  to  lease  a  future  interest  shall 
be  filed  in  acoMtiance  with  this  subpart 
and  may  include  tracts  in  which  the 
United  States  owns  a  fiactionai  present 
interest  as  well  as  the  future  interest  for 
which  a  lease  is  sought. 

§3110>4   Fractional  present  and  future 


Where  the  United  States  owns  both  a 
present  firacUonal  interest  and  a  future 
fractional  interest  in  the  minerals  in  the 
same  tract  the  lease,  when  issued,  shall 
cover  both  the  present  and  future 
interests  in  the  lands.  The  effective  date 
and  prima^  term  of  the  present  interest 
lease  is  unaffected  by  the  vesting  of  a 
future  fractional  interest  The  lease  for 
the  future  fractional  interest,  when  such 
interest  vests  in  the  United  States,  shall 


have  the  same  primary  term  and 
anniversary  date  as  the  present 
fractional  interest  lease. 

§3l10J-4   Future  littersetlamM and 


(a)  No  rental  or  royalty  shall  be  due  to 
the  United  States  prior  to  the  vesting  of 
the  oil  and  gas  rights  bi  the  United 
States.  However,  the  future  interest 
lessee  shall  agree  diat  if  he/she  is  or 
becomes  the  holder  of  any  present 
interest  operating  rights  in  the  lands: 

(1)  The  future  interest  lessee  transfers 
all  or  a  part  of  the  lessee's  present  oil 
and  gas  interests,  such  lesa«e  shall  file 
in  the  proper  BLM  office  an  assignment 
or  transfer,  in  accordance  with  Subpart 
3106  of  this  title,  of  the  future  interest 
lease  of  the  same  type  and  proportion  as 
the  transfer  of  the  present  interest  and 

(2)  The  future  interest  lessee's  present 
lease  interests  are  relinquished, 
cancelled,  terminated,  or  expired,  the 
future  interest  lease  rights  with  the 
United  States  also  shall  cease  and 
terminate  to  the  same  extent 

(b)  Upon  vesting  of  the  oil  and  gas 
rii^ts  in  the  United  States,  the  future 
interest  lease  rental  and  royalty  shall  be 
as  for  any  noncompetitive  lease  issued 
under  this  subpart,  as  provided  in 
Subpart  3103  of  diis  title,  and  die 
acreage  shall  be  chargeable  in 
accordance  with  §  3101.2  of  this  tide. 

Subparts  31 11  and  31 12   (ftemovad) 

40.  Subparts  3111  and  3112  are 
removed  in  their  entirety. 

41.  Part  3120  is  revised  in  its  entirety 
to  read: 

PART  3120— COMPETITIVE  LEASES 
Subpart  3120— CompetHlva  Leases 

3120.1  General. 

3120.1-1    I^nds  available  for  competitive 

leasing. 
3120.1-2    Requirements. 
3120.1-3    ProtesU  and  appeals. 

3120.2  licase  terms. 
3120.2-1    Duration  of  lease. 
3120.2-2    Dating  of  lease. 
3120.2-3    Lease  size. 

3120.3  Nomination  process. 
3120J-1    General. 

3120.3-2    Filing  of  a  nomination  for 

competitive  leasing. 
3120.3-3    Minimum  bid  and  rental 

remittance. 
3120.3-4    Withdrawal  of  a  nomination. 
3120.3-5    Parcels  receiving  nominations. 
31203-6    Parcels  not  receiving  nominations. 
3120.3-7    Refund. 

3120.4  Notice  of  competitive  lease  sale. 
3120.4-1    General. 

3120.4-2    Posting  of  notice. 

3120.5  Competitive  sate. 
3120.5-1    Oral  auction. 
3120.S-2    Payments  required 
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312a5-3    Award  of  lease. 

312ae    Parcels  not  bid  on  at  auction. 

3120.7    Future  interest. 

312a7-1    NoouMtioii  to  make  lands 

available  for  competitive  4eate. 
312a7-2    Future  interest  terms  and 

conditions. 
3120.7-9    Corapensatoiy  royalty  agreements. 

Auihority:  Mineral  Leasing  Act  of  UKO,  as 
amended  and  supplemented  (30  U.&C.  181  et 
seq.],  the  Mineral  Leasing  Act  for  Acquired 
Lands  of  1947,  as  amended  (30  U.S.C.  351- 
350).  the  Alaska  National  Interest  Lands 
Conservation  Act  as  amended  (16  U.S.C.  3101 
et  seq.),  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  UJS.C.  1701  et 
seq.],  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (40 
U.S.C.  471  et  3eq.].  and  the  Attorney 
General's  Opinion  of  April  2. 1941  (40  Op. 
Atty  Gen.  41). 

Subpart  3120— Competitive  Leasee 

S  312ai    GamraL 

$3120.1-1    LMdaavaOabteforcompMtiv* 


All  lands  available  for  leasing  shall  be 
offered  for  competitive  bidding  under 
this  subpart,  including  but  not  limited  to: 

(a)  Lands  in  oil  and  gas  leases  that 
have  terminated,  expired,  been      j 
cancelled  or  relinquished. 

(b)  Lands  for  which  authority  to  lease 
has  been  delegated  from  the  General 
Services  Administration. 

(c)  If,  in  proceeding  to  cancel  a  lease, 
interest  in  a  lease,  option  to  acquire  a 
lease  or  an  interest  therein,  acquired  in 
violation  of  any  of  the  provisions  of  the 
act,  an  underlying  lease,  interest  or 
option  in  the  lease  is  cancelled  or 
forfeited  to  the  United  States  and  there 
are  valid  interests  therein  that  are  not 
subject  to  cancellation,  forfeiture,  or 
compulsory  disposition,  such  underlying 
lease,  interest  or  option  shall  be  sold  to 
the  highest  responsible  qualified  bidder 
by  competitive  bidding  under  this 
subpart  subject  to  all  outstanding  valid 
interests  therein  and  valid  options 
pertaining  thereto.  If  less  than  the  whole 
interest  in  the  lease,  interest  or  option  is 
cancelled  or  forfeited,  such  partial 
interest  shall  likewise  be  sold  by 
competitive  bidding.  If  no  satisfactory 
bid  is  obtained  as  a  result  of  the 
competitive  offermg  of  sudi  whole  or 
partial  interests,  such  interests  may  be 
sold  in  acoordance  with  section  27  of  the 
Act  by  stidi  odter  methods  as  the 
authorized  officer  deems  appropriate, 
but  on  terms  no  less  favorable  to  the 
United  States  than  those  of  the  best 
competitive  bid  received.  Interest  in 
outstanding  leasesfs)  so  MtM  shall  be 
subject  to  the  terms  and  conditions  of 
the  existing  lease(s). 


(d)  Lands  which  art  otiierwise 
unavailable  for  leasing  but  w^ch  are 
subject  to  draUuge  (protective  leasing). 

(e)  Lands  included  in  any  expression 
of  interest  or  oonconpetitive  offer, 
except  offers  properly  filed  within  die  2- 
year  period  provided  under  f  3110.1(b) 
of  this  title,  submitted  to  the  authorized 
offider. 

(f)  Lands  selected  by  the  authorized 
officer. 


S3120L1-2 

(a)  Each  proper  BIM  Sate  office  shall 
hold  sales' at  least  quarterly  if  lands  are 
available  for  competitive  leasing. 

(b)  Lease  sales  shall  be  conducted  by 
a  competitive  oral  bidding  process. 

(c)  The  national  minimum  acceptable 
bid  shall  be  $Z  per  acre  or  fraction 
thereof  payable  on  the  gross  acreage, 
and  shall  not  be  prorateid  for  any  lands 
in  which  the  United  States  owns  a 
fractional  interest 


S  3120.1-3 

No  action  pursuant  to  the  regulations 
in  this  subpart  shall  be  suspended  under 
S  4.21(a)  of  this  title  due  to  an  appeal 
from  a  decision  by  the  authorized  officer 
to  hold  a  lease  sale.  The  authorized 
ofHcer  may  suspend  the  offering  of  a 
specific  parcel  while  considering  a 
protest  or  appeal  against  its  inclusion  in 
a  Notice  of  Competitive  Lease  Sale. 

Only  the  Assistant  Secretary  for  Land 
and  Minerals  Management  may  suspend 
a  lease  sale  for  good  and  just  cause  after 
reviewing  the  rea8on(s]  for  an  appeal. 

{3120.2    Lsasalsniis. 

§3120.2-1    Duration  of  !••••. 

Competitive  leases  shall  have  a 
primary  term  of  5  years. 


§3120.2-2    DaOngofl 

All  competitive  leases  shall  be 
considered  issued  when  signed  by  the 
authorized  officer.  Competitive  leases, 
except  future  interest  leases  issued 
under  1 3120.7  of  this  title,  shall  be 
effective  as  of  the  first  day  of  the  month 
following  the  date  the  leases  are  signed 
on  behalf  of  the  United  States.  A  lease 
may  be  made  effective  on  the  first  day 
of  Uie  month  wi^in  whidi  it  is  issued  if 
a  written  request  is  made  prior  to  the 
date  of  signature  of  the  authorized 
officer.  Leases  for  future  interest  shall 
be  effective  as  of  the  date  the  mineral 
interests  vest  in  the  United  States. 


§312012-3 

Lands  shall  be  offiered  in  leasing  units 
of  not  more  than  2.560  aeres  outside 
Alaska,  or  5,700  acres  within  Alaska, 
which  shall  be  as  neariy  compact  in 
form  as  possible. 


f3U0L> 

The  Director  may  decf  to  implement 
the  provisions  oontained  hi  i§  Sia&S-l 
throu^  3120.3-7  (tf  this  title  after  review 
of  any  comments  reoeivM  during  a  ■,: 
period  of  not  lass  dwn  30  days  foDowlng 
publication  in  the  Fadsrai  Raflster  of 
notice  that  impliimsntstioii  Of  those 
sections  is  be^  considered. 

§9120l»-1    OansrsL 

The  Director  nuy  elect  to  accept 
nominations  requiring  submission  of  the 
national  minimiun  acceptable  bid.  as  set 
forfli  in  this  section,  as  pvt  of  die 
competitive  process  required  by  the  act 
or  elect  to  accept  inforaial  expressions 
of  interest  A  List  of  Lands  Available  for 
Competitive  Nominations  may  be  posted 
in  accordance  with  1 31204  erf  this  title, 
and  nominations  in  response  to  this  list 
shall  be  made  in  accordance  with 
instructions  contained  therein  and  on  a 
form  approved  by  the  Director.  Those, 
parcels  receiving  nominations  shall  be 
included  in  a  Notice  of  Competitive 
Lease  Sale,  imless  the  parcel  is 
withdrawn  by  the  Bureau. 

§3120.3-2    Hbigofanoniinalionfor 
competitiva  leasing 

Nominations  filed  in  response  to  a  List 
of  Lands  Available  for  Competitive 
Nominations  and  on  a  form  approved  by 
the  director  shall: 

(a)  Include  the  nominatoi's  name  and 
personal  or  business  address.  The  name 
of  only  one  citizen,  association  or 
partnership,  corporation  or  municipality 
shall  appear  as  the  nominator.  All- 
communications  relating  to  leasing  shall 
be  sent  to  that  name  and  address,  wdiich 
shall  constitute  the  nominator's  name 
and  address  of  record: 

(b)  Be  completed,  signed  in  ink  and 
filed  in  accondance  widi  the  instructions 
printed  on  the  fonn  and  the  regulations 
in  this  subpart.  Execution  of  the 
nomination  form  shall  constitute  a 
legally  binding  offer  to  lease  by  the 
nominator,  including  all  terms  and 
conditions; 

(c)  Be  filed  within  the  filing  period  and 
in  Hie  BLM  office  specified  in  the  List  of 
Lands  Available  for  Competitive 
Nominations.  A  nomination  shall  be 
unacceptable  and  shall  be  returned  with 
all  moneys  refunded  if  it  has  not  been    : 
completeid  and  timely  filed  in 
acccmlance  with  the  instructions  on  the 
form  or  with  the  other  requirements  in 
this  subpart;  and 

(d)  Be  accofflpanied  by  a  remittance 
sufficient  to  torn  the  national  minimum 
acceptable  bid.  the  first  year's  rental  per 
acre  or  fraction  thisreof.  and  die 
administrative  fee  as  set  fbrdi  iii 


S  3120L5-2(t|)|of  thu  tide  for  each  paccel 
nominated  an  the  fonn. 

{91209-3    i4*miiiiMdaiidrantal 
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forfeiture  of  the  monies  submitted  under 
S  3120.5-2(b)  of  this  title. 

(b)  A  lease  shall  be  awarded  to  the 
highest  responsible  qualified  bidder  A 
copy  of  the  lease  shall  be  provided  to 
the  lessee  after  signature  by  the 
authorized  ofHcer. 

(c)  If  a  bid  is  rejected,  the  lands  shall 
be  reoffered  competitively  under  this 
subpart  with  any  noncompetitive  offer 
filed  under  S  31l6.1(a)  of  this  title 
retaining  pric»rity,  provided  no  bid  is 
received  in  an  (ml  auction. 

{d)  Issuance  of  die  lease  shall  be 
consistent  with  1 3110,7  (a)  and  (b)  of 
this  title. 

f3120J   Pareda  not  bid  on  at  auction. 

Lands  offered  at  the  oral  auction  that 
receive  no  bids  shall  be  available  for 
filing  for  noncompetitive  lease  for  a  2- 
year  period  beginning  the  first  business 
day  following  die  auction  at  a  time 
specified  in  the  Notice  of  Competitive 
Lease  Sale. 

S3120.7   Future inlarast 

13190.7-1    Nomination  to 
>  for  compatttiva 


Nominatib^  filed  in  response  to  a  List 
of  Lands  Ayiilable  for  Competitive 
Nominations!  shall  be  accompanied  by  a 
sin^  remitunce.  Failure  to  submit 
either  a  sepwata  re|iiittaiice  with  each 
form  or  an  u^^*  iofiident  to  Covei'  all 
th«  pait^l*  yoHbaihllCed  tA  Mch  Tonn 
shaucimtKetiiElfeillii^tebe  ' 
deemttd  bn^it^ep&^le  iMth  ail  mo6eys 
refiindsd. 

f919M-« 

A  nomination  shall  not  be  withdrawn, 
except  by  tl^  Bureau  for  cause,  in  which 
case  ail  mob^ys  shall  be  reftmded. 


f919lll9-« 

Parcels  w9^  receive  nominations 
shall  be  inc|ikded  in  a  Notice  of 
Competitive  Lease  Sale.  The  Notice 
shall  indicate  which  parcels  received 
multiple  nofi^inationa  in  response  to  a 
list  of  Lancia  Available  for  Competitive 
Nomination  or  parcels  whidi  have 
been  withdrawn  by  .the  Bureau. 

9  9i«wj9  m  '  ^ppMM  iMl  feoelvins 


jurisdiction  over  the  lands  as  specified 
in  S  1821.2-l(d)  of  this  title,  and  shall  be 
made  available  for  posting  to  surface 
managing  agencies  having  jurisdiction 
over  any  of  the  included  lands. 

S9120.S   Cempatiyyaaala. 

99120LS-1   Oral  auction. 

{a)  Parcela  dialllie  offered  iby  wal 
bidiUng.  The  exiatenee  of  a  nomination 
accompanied  tqr  the  national  minimum 
accqrtabta  bidstaifl  be  announced  at 
the  auction  for  the  MTceL 

(b)  A  winning  iiid  shall  be  die  highest 
oral  bid  by  a  naaUflad  bidder,  equal  to 
or  exceeding  the  national  minimum 
acceptable  bid.  The  decision  of  the 
auctioneer  shall  be  final. 

(c)  Two  or  more  nominations  on  the 
same  parcel  when  the  bids  are  equal  to 
the  national  minimum  acceptaWe  bid, 
with  no  higher  oral  bid  being  made, 
shall  be  returned  with  all  moneys 
refunded.  If  the  Bureau  reoffers  the 
parcel  it  shall  be  reoffered  only 
competitively  under  this  subpart  with 
any  noncompetitive  offer  filed  under 

S  3110.1(a)  of  tills  tide  retaining  priority, 
provided  no  bid  is  received  at  an  oral 
auction.  ~     • 


Lands  inc^ded  hi  the  Lis!  vf  Lands 
Available  f^  Competitivef  Nominations 
which  are  int  induded  in  the  Notice  of 
Competitiv^ieaie  Sale  because  tiiey 
were  not  ndihinated,  unless  ^ey  were 
Mrithdrawn  by  the  Bureau,  shall  be 
available  fw  a  2-year  period,  for 
noncompetfjve  leasing  as  specified  in 
the  List. , 

991909-7 

The  mini^[|um  bid,  first  year's  rental 
and  adminiitrative  fefe  shall  be  refunded 
to  all  nomiiUtors  who  are  unsuccessfid 
at  the  oral  auction. 

{9120.4   llitee ef coinpeUtI we leaee aaie. 

f91M4-1    OansfaL         ' 

(a)  The  mds  available  for 
competitive!  lease  sale  under  this 
subpart  shaUbe  described  fai  a  Notice  of 
Competitive  iLease  Sale. 

(b)  The  time,  date,  and  place  of  the 
competitive  lease  sale  shall  be  stated  in 
the  Notice. 

(c)  The  notice  shall  include  an 
identificatidn  of,  and  a  copy  of, 
stipulations  applicable  to  each  parcel. 

99120^2   ^^llneefno0eau 

At  least  41^  days  prior  to  conducting  a 
competitive  Ruction,  lands  to  be  offiered 
for  competinve  lease  sale,  as  included  in 
a  List  of  Land*  Avaflable  for 
Competitive  Nominations  or  in  a  Notice 
of  Competitive  Lease  Sale,  shall  be 
posted  in  the  proper  BLM  office  having 


99120.S-t 

(ajVayments  shaUbe  made  in 
accordance  with  1 3103.1-1  of  this  titie. 

(b)  Each  wiiming  bidder  sludl  submit, 
by  me  close  of  official  business  hours,  or 
such  other  time  as  may  be  specified  by 
the  authorized  officer,  on  the  day  of  the 
sale  for  the  parcel: 

(1)  The  minimum  bonus  bid  of  $2  per 
acre  or  fraction  thereof;  . 

(2)  The  total  amount  of  the  first  year's 
rental:  and 

(3)  An  administrative  fee  of  $75  per 
parcel 

(c)  The  winning  bidder  shall  submit 
the  balance  of  the  bonus  bid  to  the 
proper  BLM  (^ce  within  10  working 
days  after  the  last  day  of  the  oral 
auction. 

9  3l2eJ-3  Award  ofleeee. 

(a)  A  bid  shall  not  be  withdrawn  aiid 
shaD  constitute  a  legally  binding 
commitment  to  execute  the  lease  bid 
form  and  accept  a  lease,  including  the 
obligation  to  pay  the  bonus  bid.  first 
year's  rental  and  administrative  fee. 
Execution  by  the  high  bidder  of  a 
competitive  lease  bid  form  approved  by 
the  Director  constitutes  certification  of 
compliance  with  Sut^Mut  3102  of  this 
titie.  shall  constitute  a  binding  lease 
offer,  including  all  terms  and  conditions 
applicaUe  thereto,  and  shall  be  required 
when  payment  is  made  in  accordance 
witii  9  3120.5-2(b)  of  tiiis  titie.  Failure  to 
comply  witii  1 3120i5-2(c)  of  tiiis  titie 
shall  result  in  rejection  of  the  bid  and 


'  A  nomination  for  a  future  interest 
lease  shall  be  filed  in  accordance  with 
this  subpart. 

93120.7-2    Future  intereat  larma  and 
condiiietia. 

(a)  No  rental  or  royalty  shall  be  due  to 
the  United  States  prior  to  the  vesting  of 
the  oil  and  gas  ri^ts  in  the  United 
States.  However,  the  future  interest 
lessee  shall  agree  that  if.  he/she  is  or 
becomes  the  holder  of  any  present 
interest  operating  rights  in  the  lands: 

(1)  The  future  interest  lessee  transfers 
all  or  a  part  of  the  lessee's  present  oil 
and  gas  interests,  such  lessee  shall  file 
in  the  proper  BLM  office  an  assignment 
or  transfer,  in  accordance  with  Subpart 
3106  of  this  title,  of  the  fiiture  interest 
lease  of  the  same  type  and  proportion  as 
the  transfer  of  the  present  interest,  and 

(2)  The  future  interest  lessee's  present 
lease  interests  are  relinquished, 
cancelled,  terminated,  or  expired,  the 
future  interest  lease  rights  with  the 
United  States  also  shall  cease  and 
terminate  to  the  same  extent. 

(b)  Upon  vesting  of  the  oil  and  gas 
ri^ts  in  the  United  States,  the  future 
interest  lease  rental  and  royalty  shall  be 
as  for  any  competitive  lease  issued 
under  this  subpart,  as  provided  in 
Subpart  3103  of  this  title,  and  the 
acreage  shall  be  chargeable  in 
accordance  with  9  3101.2  of  this  title. 


Fadaral 
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[3120.7-3 


The  tenns  and  conditions  of        I  > 
con^iensatory  royalty  agreements  j; 
involving  acquireid  lands  in  wrfiidi  the 
United  States  owns  a  future  or  fractional 
interest  shall  be  established  on  an 
individual  case  basis.  Such  agreements 
shall  be  required  when  leasing  is  not 
possible  in  situations  where  tbe  interest 
of  the  United  States  in  die  oil  and  gas 
deposit  includes  both  a  present  and  a 
future  fractional  interest  in  the  same 
tract  containing  a  producing  well. 

PART  3130-OIL  AND  GAS  L£ASINQ— 
NATIONAL  PETROLEUM  RESERVE- 
ALASKA 

42.  The  authority  citation  for  Part  3130 
is  revised  to  read: 

AuHMMity:  The  Department  of  Ae  biterior 
Appropriatiam  Act,  Fiscal  year  IflSl  (42 
U.&a  ea08).  and  the  Federal  Land  PoUcy  and 
Management  Act  of  1976  (43  U.S.C.  1701  •/ 

seq.\.  -       I  I 

93134.1    (Amandwl] 

43.  Section  3134.1(a)  is  amended  by 
inserting  the  words  "in  accordance  with 
the  provisions  of  1 3104.1  of  this  title" 
after  the  word  "bond"  in  the  first 
sentence,  and  by  removing  the  word 
"special"  in  the  two  places  it  appears  in 
this  paragraph. 

PART  3160-ONSHORE  OIL  AND  GAS 
OPERATIONS 

44.  The  authority  citation  for  Part  3160 
is  revised  to  read: 

Audmrity:  Mineral  Leasing  Act  of  1920,  as 
amended  and  supplemented  (30  U3X1 181  et 
seg.],  the  Mineral  Leasing  Act  for  Acquired 
I.and8  of  1947,  as  amended  (30  U.S.C.  351- 
350),  the  Act  of  May  21, 1930  (30  U.S.C  301- 
300),  Act  of  March  3, 1908,  as  amended  (2S 
U.S.C  300),  the  Act  of  May  11. 1938,  a* 
amended  (25  U.S.C  39ea-^39eq).  the  Act  of 
Febniaty  28, 1891,  as  amended  (25  U.S.C. 
397):  Ae  Act  of  May  29. 19M  (2S  U.S.C  308): 
The  Act  of  March  3, 1927  (25  U.S.C  398a- 
398e);  the  Act  of  )aae  30. 181A  as  amended 
(25  U.S.C  390):  R.&  441  (43  UJ&JC  1457);  see 
also  Attoney  General's  Opinioo  of  April  2, 
1941  (40  Op.  Atty.  Gea  41):  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  471  et  $eq.].  the  National 
Envtronmental  Policy  Act  of  1988  as  amended 
(42  US.C.  4321  et  seq^Y  Am  Department  of 
the  Interior  AppropriatioDS  Act  Fiscal  Year 
1981  (42  U.S.C.  8504:  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (30  U.S.C. 
1701  et  seq.y,  and  the  Indian  Mineral 
Development  Act  of  1982  (25  U.S.a  2108). 

44a.  Section  3160.0-5  is  amended  by 
redesignating  paragraph  (v)  as 
paragraph  (w),  and  by  inserting  a  new 
paragraph  (v)  to  read  as  fellowR    j    | 

§3160i>-5    •»----' 


(v)  "Surtece  uae  |rian  of  operationt" 
means  a  plan  for  surface  use. 
disturbance,  and  radamatioa. 

Subpart  3162— RoqUbanionla  for 
Lasaaaa  and  Oparators 

45.  Section  3162.3-1  is  amended  by 
revising  paragraphs  (d)  and  (e).  by 
redesi^iatiBg  paragr^hs  (!)  and  (g)  as 
(h)  and  (i).  lespedivdgr.  by  adding  now 
paragraphs  (f)  and  (g).  and  by  revising 
newly  redesignated  paragraphs  (h)  and 
(i),  all  to  read  as  folkywa: 

§3162J-1    OrMnaspplcallonsandplsas. 

(d)  The  Application  for  Permit  to  Drill 
process  shall  be  initiated  at  least  30 
day  before  ooaunencement  of 
operations  is  desired.  Prior  to  approval, 
the  application  shall  be  administratively 
and  technically  coaipiete.  A  conqilete 
application  consists  of  Form  3160-3  and 
the  folknving  attachments: 

(1)  A  drilwig  plan,  which  may  already 
be  on  file,  containing  information 
required  by  paragraph  (e)  of  this  section 
and  appropriate  orders  and  notices. 

(2)  A  surface  use  plan  of  operations 
containing  information  required  by 
paragraph  (f)  of  this  section  and 
appropriate  orders  and  notices. 

(3)  Evidence  of  bond  coverage  as 
required  l^  the  Department  of  the 
Interior  regulations,  and 

(4)  Such  other  informatian  as  may  be 
reqidred  by  applicable  twders  md 
notices. 

(e)  Each  drilling  plan  shall  contain  the 
information  specified  in  applicable 
notices  or  orders,  incfaiding  a  description 
of  the  drilling  program,  die  surCaoe  and 
projected  completion  tone  location 
pertinent  geologic  data,  eiqiected 
hazards,  and  proposed  mitigation 
measures  to  address  such  haxards.  A 
drilling  plan  may  be  snbmitted  for  s 
single  sraU  ot  for  eeveral  wells  proposed 
to  be  drilled  to  the  same  sons  within  a 
field  or  area  of  geological  and 
environmental  similarity.  A  drilling  plan 
may  be  modified  from  time  to  time  as 
circumstances  may  warrant,  with  the 
approval  of  flie  authorized  officer. 

(f)  The  surface  use  plan  of  operations 
shall  contafai  information  specified  in 
applicable  ordera  or  nOtiGes,  faicloding 
the  road  and  drillpad  location,  details  of 
pad  constraction.  medmds  for 
contairanent  and  disposal  of  waste 
material,  plans  for  reclamation  of  the 
surface,  and  odier  pertinent  data  as  the 
authorized  <^Rcef  may  reqaire.  A 
snrface  use  fiun  of  operations  may  be 
submitted  fbr  a  single  well  or  for  several 
wells  proposed  to  be  iMUed  in  an  area 
of  environmental  sinrilarity. 

(g)  For  Federal  lands,  upon  receipt  (rf 
the  Application  for  Permit  to  Drill  or 


Notice  of  Staking,  the  aathoriasd  ^fioar 
shall  post  the  following  tafomatian  far 
public  inspection  at  least  30  days  before 
action  to  approve  the  ^)plication  for 
Permit  to  Drill:  the  coqipsny/t^Mrator 
name:  dw  well  name/number  the  weH 
location  described  to  the  nearest 
quarter-quarter  section  (40  acres),  or 
similar  land  descriptioB  in  die  case  of 
landi  described  by  metes  and  bounds, 
or  maps  showing  the  effected  lands  and 
the  location  of  ra  tracts  to  be  leased 
and  of  all  leases  already  issued  in  the 
general  area:  and  any  substantial 
modifications  to  the  lease  terms.  Where 
the  indusion  of  maps  in  sacb  posting  is 
not  practicable,  maps  of  the  affected 
lands  shall  be  made  available  to  the 
public  fbr  review.  This  infanaation  also 
shall  be  provided  promptly  by  the 
authorized  officer  to  die  appropriate 
office  of  the  Federal  surface 
management  agency,  for  lands  ^ 
surface  of  which  is  not  under  Bureau 
jurisdiction,  requesting  such  agency  to 
post  the  proposed  ection  for  public 
inspection  for  at  leest  SO  days.  The 
posting  shall  be  in  the  office  of  die 
authorized  officer  and  fat  die  appropriate 
surface  managing  agency  if  other  than 
the  Bureau.  The  posting  of  an 
AppUcatioa  for  Permit  to  Drill  is  for 
information  purposes  only  and  ia  not  an 
appealable  decision. 

(h)  Upon  initiatkm  of  dte  Apfriication 
for  Permit  to  Drill  process,  the 
authorised  officer  shaU  consult  with  the 
appropriate  Fedval  surface 
management  aganqr  and  with  odwr 
interrated  parties  as  appropriate  and 
shall  take  one  of  die  foUowing  actions 
as  soon  as  practical,  but  in  no  event 
later  Aan  5  working  days  after  die 
condmion  of  the  dO-6ay  notice  period 
for  Federal  lands,  or  within  30  days  from 
receipt  of  the  application  for  Indian 
lands: 

(1)  Approve  the  application  as 
submitted  or  with  appropriate 
modifications  or  conditions; 

(2)  Return  die  application  and  advise 
die  apjdicant  of  the  reasons  for 
disapproval;  or 

(3)  Advise  the  applicant,  either  in 
writing  or  orally  with  subsequent 
written  confirmation,  of  the  reasons  why 
final  action  will  be  delayed  along  with 
the  date  such  final  action  can  be 
expected. 

The  surface  use  plen  of  operations  for 
National  Forest  ^fstam  lands  shall  be 
approved  by  the  Secretary  of 
Afficalture  or  his/hsr  representative 
prior  to  appraval  oi  the  Applicatian  for 
Permit  to  Drill  by  the  auAotind  officer. 
Appeels  frooi  the  doBial  of  aniroval  of 
audi  surface  use  plan  of  operations  shall 
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be  submitted  lt>  the  Secretary  of 
Agriculture.   ' 

(i)  Approval  of  the  Application  for 
Permit  to  Drfl|idon  not  warrant  or 
certify  that  this  applicant  holda  legal  or 
equitabk  titl^  |o  die  tul^t  leaa^a) 
which  would  i^tltle  the  am)licant  to 
conduct  driffi^  operations. 


S3162>-S  [il^MndBdl 

4&  Section  ^e2.9-2(a)  is  amended  by 
removing  the|bhrase  "A  plan  propoaiii^ 
at  the  b^innl^  thereof,  and  replacing  it 
with  the  phrake  "A  proposal  fof",  and 
by  adding  at  Uie  end  of  the  first 
sentence  thereof  the  words  "to  injection. 
If  there  is  additional  surface 
disturbance,  w  proposal  shall  include  a 
surface  use  plin  of  operations.",  and  by 
revising  the  i^ard  "plan"  in  the  last 
sentence  thet^of  to  read  "proposal". 

S3162>4   1/ifiandadl 

46a.  Sectiop  3162.3-3  is  amended  by 
removing  the|  ^ords  "proposed  plan  of 
operations"  and  substituting  therefor  the 
word  "proposal",  and  by  adding  at  the 
end  thereof  the  sentence,  "The  proposal 
shall  include  a  surface  use  plan  of 
operations." 

S31«2>-«   [/Mnandad] 

46b.  Sectidit  3162.3-4(c)  is  amended  by 
removing  the  phrase  "rehabilitated  or 
restored"  frohi  the  last  sentence  thereof 
and  substituiilig  therefor  the  word 
"reclaimed". 


93162.5-1 

46c.  Section  3162.S-l(b)  is  amended  by 
removing  th^  phrase  "restore  or 
rehabilitate"  from  the  last  sentence 
thereof  and  sebstituting  therefor  the 
word  "reclaim". 


Subpart  31 


and 


93163.1    (AiMndad] 

47.  Sectioii  {3163.1(a)(5)  is  amended  by 
removing  thf  jwords  "and  forfeiture 
declared  under  the  surety  bond"  from 
the  second  sentence. 

Subpart  3164— Special  Provisiona 

4a  Sectioii3164.3(b)  is  amended  by 
removing  th^jinitial  word  "The"  and 
replacing  it  ^ith  the  words  "Except  for 
National  Fot^st  System  lands, 
the .1 

4ea.  Secti^|i  3164.3  is  amended  by 
adding  at  th^  end  thereof  the  following 
new  paragraph  (c): 

93164.S   Sudaoartghts. 

*         •         •!        •         • 

(c)  On  Na{tlonal  Forest  System  lands, 
the  Forest  Starvice  shall  regulate  all 
surface  disturbing  activities  in 
accordance  (With  Forest  Service 


regutattons,  inckidiiig  providing  to  the 
audioriMd  effioer  appropriate  approvals 
ofauchactMtiaa. 

PARTSIM-KAMENDED]    ' 


40.  S<rf»part  8184  (consisting  of 
9  3184.1)  is  removed  and  reserved. 


93184.1  cnaiaavaaandllMwwII 
PART  3200-GEOTHEmiAL 


50.  The  authority  citation  for  Part  3200 
is  revised  to  read: 

AntlMMtty:  Geothennal  Steam  Act  of  1970, 
as  amended  (30  V&C.  1001-1025). 

Subpart  3208-Laaaa  Bonda 

51.  Section  3206.1-1  is  revised  to  read: 


93206.1-1 

(a)  A  surety  of  personal  bond 
conditioned  upon  compliance  with  the 
terms  and  conditions  of  the  entire 
leasehold(s)  covered  by  the  bond  shall 
be  submitted  by  the  lessee,  operating 
rights  owner  (sublessee),  or  operator 
prior  to  commencement  of  drilling 
operations. 

(b)  Surety  bonds  shall  be  issued  by 
qualified  surety  companies  approved  by 
the  Department  of  the  Treasury  (see 
Department  of  the  Treasury  Circular  No. 
570). 

(c)  Personal  bonds  shall  be 
accompanied  by: 

(1)  Certificate  of  deposit  issued  by  a 
fmancial  institution,  die  deposits  of 
which  are  Federally  insured,  explicitly 
granting  the  Secretary  full  authority  to 
demand  immediate  payment  in  case  of 
default  in  the  performance  of  the  terms 
and  conditions  of  the  lease.  The 
certificate  shall  explicitly  state  on  its 
face  the  Secretarial  approval  is  required 
prior  to  redemption  of  the  certificate  of 
deposit  by  any  party; 

(2)  Cashier's  chedc: 

(3)  Certified  check: 

(4)  Negotiable  Treasury  securities  of 
the  United  States  of  a  value  equal  to  the 
amount  specified  in  the  bond. 
Negotiable  Treasury  securities  shall  be 
accompanied  by  a  proper  conveyance  to 
the  Secretary  of  hill  authority  to  sell 
such  securities  in  case  of  default  in  the 
performance  of  the  terms  and  conditions 
of  a  lease:  or 

(5)  Irrevocable  letter  of  credit  issued 
by  a  financial  institution,  the  deposits  of 
which  are  Federally  insured,  for  a 
specific  term,  identifying  the  Secretary 
as  sole  payee  with  full  authority  to 
demand  immediate  payment  in  case  of 
default  in  the  performance  of  the  terms 


andcoiidittoii»«falaaae.LellM«af  ' 
credit  shaH  be  aobiacl  t«  the  follewing 
conditioas: 

(i)  The  leMer  of  credit  sbaH  be  lined 
only  by  a  finaodal  inatMirikxKKgBnimd 
or  authorized  to  do  business  in  the 
United  States; 

(ii)  The  letter  of  credit  shall  be 
irrevocable  duiing  its  (enns.  A  letter  of 
credit  used  as  aeoorfty  for  any  lease 
upon  whidi  drfffing  has  taken  plaoe  and 
final  appravri  of  si  abandonment  has 
not  been  ^ven.  or  at  secarity  for  a 
statewide  or  aatioRwide  lease  bond, 
shaH  be  forfeited  and  shall  be  collected 
by  dte  aothoriced  oCiicer  if  not  replaced 
by  other  suitable  bond  or  letter  of  credit 
at  least  30  days  before  its  expiration 
date; 

(iii)  The  letter  of  credit  shall  be 
payable  to  the  Bureau  of  Land 
Management  upon  demand,  in  part  or  in 
full,  upon  receipt  from  the  authorized 
officer  of  a  notice  of  attachment  stating 
Uie  basis  therefor,  e.g.,  default  in 
compliance  with  the  lease  terms  and 
conditions  of  failure  to  file  a 
replacement  in  accordance  with 
paragraph  (c)(5)(ii)  of  this  section; 

(iv)  The  initial  expiration  date  of  the 
letter  of  credit  shall  be  at  least  1  year 
following  the  date  it  is  filed  in  the 
proper  BLM  office;  and 

(v)  The  letter  of  credit  shall  contain  a 
provision  for  autoriiatic  renewal  for 
periods  of  not  less  than  1  year  in  the 
absence  of  notice  to  the  proper  BLM 
office  at  least  90  days  prior  to  the 
originally  stated  or  any  extended 
expiration  date. 

99  3206.4. 3206.4-1. 32064-2.  and  3206.4-3 


52.  Sections  3206.4.  3206.4-1,  3206.4-2, 
and  3206.4-3  are  removed  in  their 
entirety. 

93206.5    [Redaalgnatadaa 9 3206.4 and 


53.  Section  3206.5  is  redesignated  as 
9  3206.4  and  revised  to  read: 


93206.4 

In  lieu  of  bonds  required  under  this 
subpart  the  lessee,  operating  rights 
owner  (sublessee),  or  operator  may 
furnish  a  bond  in  an  amount  of  not  less 
than  $50,000  for  full  statewide  coverage 
for  all  geothermal  leases  in  the 
applicable  State. 

93206.6    (Radeaignat*daB93206.5and 


54.  Section  3206.6  is  redesignated 
9  3206.5  and  revised  to  read: 


93206.5    

In  lieu  of  bonds  required  under  mis 
subpart,  the  lessee,  operating  rights 


s 


I     I  I 
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owner  (sublessee),  or  operator  may   '■ 
furnish  a  bond  in  an  amount  of  not  less 
than  $150,000  for  full  nationwide 
coverage  for  all  geothermal  leases. 

55.  Section  3606.6  is  added  to  read  as 
follows: 

§3206.6    UnH  operator's  bond. 

In  lieu  of  individual  lease,  statewide, 
ot-nationwide  bonds  for  operations 
conducted  oit  leases  committed  to  an 
approved  unit  agreement,  the  unit 
operator  may  furnish  a  unit  operator 
bond  in  the  manner  set  forth  in  §  3206.1- 
1  of  this  title.  The  amount  of  such  a  bond 
shall  be  determined  by  the  authorized 


officer.  The  format  for  such  a  surety 
bond  is  set  for^  in  §  3286.2  of  this  title. 
Where  a  unit  operator  is  covered  by  a 
nationwide  or  statewide  bond,  coverage 
for  such  a  unit  may  be  provided  \iy  a 
rider  to  such  bond  specifically  covering 
the  unit  and  increasing  the  bond  in  sud> 
amoimt  as  may  be  determined 
appropriate  by  the  authorized  officer. 

PART  3280-QEOTHERMAL 
RESOURCES  UMT  AQREEMENTS- 
UNPROVEN  AREAS 

56.  The  authority  citation  for  Part  3280 
is  revised  to  read: 


Authority:  Geothermal  Steam  Act  of  197a 
as  amended  (30  V&C  1001-1025). 

Subpart  3284  (Removed  and 
neeerveiij 

57.  Subpart  3284  (consisting  of 
S  3284.1)  is  removed  and  reserved. 

S  3284.1    (ftomevsdandRMsrvsdl 
(PR  Doc.  88-13680  Piled  6-16-88;  8:45  am] 


Friday 

JuM  17,  1988 


Part  IV 

Department  of 
Health  and  Human 
Services 

Health  Care  Hnancing  Administration 

42  CFR  Parts  405,  442,  and  488 
Medicare  and  Medicaid;  Long-Term  Care 
Survey;  Hnal  Rule 
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DEFARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Adminietration 

42  CFR  Parte  405. 442,  and  488     ^ 
(HSO-149-f] 

Medteare  and  Medicaid;  Long-Term 
Care  Surrey 

Aoeicv:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Final  rule. 


:  This  final  rule  amends  the 
Medicare  and  Medicaid  regulations  to 
require  that  the  State  survey  agenci^ 
use  the  survey  methods  and  procedures 
prescribed  by  HCFA  and  forms 
contained  in  regulations,  llie  regulations 
deHne  the  principles  on  which  Medicare 
and  Medicaid  survey  methodologies  are 
based  and  the  required  elements  of  a 
skiUed  nursing  facility  (SNF)  or 
intermediate  care  facility  (ICE)  survey. 
This  rule  is  in  response  to  a  court  order. 
cnvcnvc  oatc:  These  regulations  are 
effective  July  18. 198& 
FON  PUNTHM  iNFONMATION  CONTACT: 
Helene  Ftedeking.  (301)  90d-7dOL 


Badt^ound 

On  Iiily  1, 1687,  we  published  in  the 
Federal  Regisfar.  at  S2  PR  24752,  a 
proposed  rule  (NPRM)  to  solicit 
comments  on  proposed  changes  to  the 
regulations  on  the  survey  and 
certification  process  for  nursing  | 

facilities.  A  survey  is  an  onsite 
inspection  of  a  nursing  facility 
conducted  by  State  surveyors.  The 
survey  and  certification  process 
measures  facility  compliance  «vith 
health  and  safety  requirements 
contained  in  the  conditions  of 
participation  found  in  regulations  at  42 
CFR  Part  405.  Subpart  S  for  Medicare, 
and  42  CFR  Part  442.  Subpart  C  for 
Medicaid.  The  proposed  repilations 
responded  to  a  U.S.  District  Court 
decision  cm  March  24. 1967,  Estate  of 
Smith  V.  Bowen.  056  F.  Supp.  1083  (D. 
Colo.  1967).  in  which  the  court  ordered 
the  Secretary  to  publish  by  June  1, 1987 
an  NPRM  consistent  with  the  views 
expressed  in  the  order.  (On  June  1,  the 
court  extended  the  publication  date  to 
July  1, 1967.)  The  court  directed  us  to 
specify  clear  requirements  in  the 
regulations  that  State  surveyors  could 
follow. 

In  issuing  its  ruling,  the  court  found 
that  an  earlier  rule  pubUshed  June  13. 
1986,  at  51  FR  2155a  "Medicare  and 
Medicaid  Programs — Long-Term  Care 
Survey"  was  invalid  due  to  an 
inadequate  NPRM  and  flaws  in  the 


rulemaking  procedure.  Tbe  court  niled 
that  the  NPRM.  published  October  31. 
1985.  at  SO  FR  45584.  was  inadequate 
because  it  did  not  include  as  a  piart  erf 
the  regulations  text  "the  guidelines  and 
forms  that  constitute  the  system." 
information  that  the  court  concluded 
was  "required  for  meaningful  conunant" 
The  court  also  found  that  the  rule  itself 
was  inadequate  because  it  did  not 
Include  details  of  the  survey 
methodology,  even  though  we  had   . 
included  this  material  in  appendices  4o 
the  preamble  to  the  rule.  Procedural 
flaws  dted  by  the  court  include  an 
insufficient  eo-day  comment  period,  and 
the  Secretary's  failure  to  extend  the 
comment  period  despite  numerous 
requests  to  do  so.  Finally,  the  court  ruled 
that  the  statement,  of  basis  and  purpose 
of  the  rule  was  flawed  because,  in  its 
judgment,  we  failed  to  provide  a 
sufficient  description  in  the  NPRM.  or  to 
provide  an  adequate  opportunity  for 
comment 

On  February  18. 1988,  the  court 
ordered  that  we  issue  a  final  rule 
addressing  its  original  concerns.  It 
further  ordered  that  the  survey  forms, 
procedures,  and  guidelines  be  modified 
as  appnqiriate  in  light  of  public 
comment  and  incorporated  in  die 
regulations  by  June  17. 1988. 

Heiated  Activities 

The  Smith  v.  Bowen  court  case 
originated  in  1975  when  a  class  action 
was  filed  on  behalf  of  residents  in  a 
Colorado  rnvsing  home.  The  plaintifb 
claimed  diat  the  Secretary  had  failed  to 
carry  out  a  duty  to  ensure  that  Medicaid 
recipients  in  nursing  fadUHet  were 
actually  receiving  Ugh  quality  care.  The 
court's  order  that  we  publish  final 
regulations  describing  and  codifying  the 
new  long  term  care  survey  process  is  the 
latest  development  in  this  case. 
However,  the  introduction  of  this 
process  omstitutes  only  a  first  step  in 
HCFA's  dforts  to  hnprove  quality  of 
care  in  nursing  homes.  Although  we  are 
publishing  this  final  rule  now,  in 
compliance  with  die  court's  order,  we 
are  also  in  the  process  of  instituting 
more  for-reaching  changes  in  the  nursing 
home  conditions  of  participation  and 
enforcement  regulations  diat  underly  die 
long  term  care  survey  process.  As 
described  below,  these  changes  are  in 
line  with  the  plaintiffs'  concerns  and 
will  eventually  result  in  further  revision 
to  the  survey  process. 

In  1963.  we  contracted  widi  the 
Institute  of  Medicine  to  study  Federal 
regulations  affecting  long  term  care 
facilities  and  recommend  changes  that 
might  enhance  tlie  ability  of  the 
regulatory  system  to  assure  that 
residents  receive  satisfactory  care.  The 


study  concluded  in  1966  «vith  a  report 
that  stressed  the  need  to  develop  new 
regulations  that  focus  on  actual  delivery 
of  care  and  the  results  of  that  care. 
Based  on  those  ffaidii^gs.  we  developed 
proposed  regulations  revising  bodi  die 
coniditions  of  participation  for  long  term 
care  facilities  and  the  procedures  for 
enforcing  diese  requirements. 

Op  October  M.  1967.  we  published  in 
the  Fadscal  ffegjafef  proposied 
regulations  tided.  "Conditions  of 
nirticipation  for  Long  Term  Care 
Faculties"  (52  FR  38582).  These 
regulations  incorporated  the  outcome- 
oriented  approadi  and  many  other 
recommendations  of  the  Institute  of 
Medicine  study  on  long  term  care  issues. 
On  November  18. 1987.  we  published  in 
the  Federal  Raglstar  proposed 
regulations  titled.  "Survey  and 
Certification  of  Healdi  Care  Facilities" 
(52  FR  44300).  These  regulations  detailed 
how  State  survey  agency  personnel 
would  enforce  the  requirements 
proposed  in  the  conditions.  Together, 
the  conditions  of  participation  and  the 
enforcement  regulations  would  revamp 
the  long  term  cate  requirement*  under 
Medicare  and  Medicaid  to  be  a  resident- 
oriented  system  capable  of  consistent 
implementation  by  States. 

While  we  were  still  considering  public 
comments  on  both  proposed  regulations, 
on  December  22..  1987.  Congress  enacted 
the  Omnibus  Budget  Reconciliation  Act 
of  1967  (OBRA  '87).  Pub.  L  100-203. 
which  contains  numerous  provisions 
affecting  the  pursing  facility  conditions 
of  participation  requirements,  the 
enforcement  requirements,  and  the 
survey  process.  Many  of  these 
provisions  ratify  items  included  in  our 
proposed  regulations.  Some  are  effective 
on  enactment,  while  others  are  effective 
in  1990,  and  require  that  we  develop 
revisions  to  regidations  in  the  near 
futUK.  A  new  survey  process  is  required 
by  OBRA  '87,  effective  in  1900.  In 
addition,  due  to  the  new  statutory 
provisions,  we  are  withdrawing  our 
proposed  rule  on  Survey  and 
Certification  of  Healdi  Care  Facilities 
(52  FR  44300),  and  will  publish  a  new 
proposed  rule  incorporating  the  OBRA 
*87  provisions. 

Oiu*  jmigress  in  publishing  final 
regulations  has  been  slowed  by  the 
widespread  interest  in  the  issues 
evidenced  by  the  large  volume  of  public 
comments  on  the  proposed  regulations. 

We  are  considering  the  public 
comments  and,  concurrently,  analyzing 
the  provisions  of  OBRA  *87. 

In  the  Smith  v.  Bowen  case,  the  court 
ordered  that  we  publish  the  final  survey 
process  rules  by  June  17, 1968.  We 
continue  to  believe  that,  since  the 
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survey  instrun  Ant  measuies  compliance 
with  the  condi  ^on«  of  participation, 
changes  to  the  conditions  of 
participation  a  m  necessary  to  fiilly 
establish  a  res  llant-oriented  system.  We 
are  developinf  hnal  rules  on  conditions 
of  partidpatio  ii  for  long  term  care 
facilities' to  accomplish  this.  In  the 
meantime,  we  lare  complying  with  the 
court  order  by  publishing  these 
regulations,  ana  we  are  planning 
additional  revjsions  to  the  survey 
process  rules  at  a  later  date  after  we 
issue  a  Hnal  nilie  that  revises  the 
conditions  of  p^cipation. 

Discosaioa  of  pommenls 

We  receivcid  |a  total  of  80  letters  of 
comment  in  robonse  to  the  proposed 
regulations.  Tae  comments  came  from 
State  health  departments  and  survey 
agencies,  provider  organizations, 
consumer  advocate  groups,  professional 
groups,  and  cc^cemed  individuals. 
Because  comif^nters  addressed  all 
aspects  of  the  Proposed  rule  and  its 
appendices,  as  well  as  a  number  of 
other  issues  outside  the  purview  of  this 
rule  le.g.,  the  naed  for  new  nursing  home 
conditions  of  participation  and 
enforcement  pncedures,  and  hi^er 
niuving  home  ^imbursement  levels),  we 
are  providing  a  brief  summary  of  the 
pertinent  inoi^ons  of  the  NTOM  before 
the  commentsl^d  responses. 

CommenterS  generally  expressed 
support  for  thrae  changes  that  more 
closely  resemued  a  resident-centered 
outcome-orieitled  survey  process  in 
nursing  homeSw  bi  addition  to  general 
comments  on  tbe  contents  of  the 
proposed  rulel^d  the  survey 
mediodology,  |(jommenters  offered 
neatly  600  spaciHc  suggestions  for 
changes  to  the  various  appendices 
(Appendices  J^  B.  and  C— -the  Survey 
Report  Formsi  Appendix  D — the 
Procedureal  Oaidelines,  and  Appendix 
E— the  Care  Q^delines).  Although  some 
6ns  addressed  major 
Jdressed  minor  technical 
iiage  modifications  to 
ts  of  one  or  more  of 


of  the  suggest! 

issues,  most  i 

changes  or  la^ 

discrete  elemc 

appendices.   ; 

We  considdBed  each  of  the  individual 
suggestions  iii  the  development  of  this 
final  rule.  Ba^  on  the  suggestions,  we 
made  ntmierous  changes  to  the  Survey 
Report  Formsijthe  Procedural  Guidelines 
and  the  Care  Puidelines.  This  section 
concludes  win  a  discussion  of 
comments  and  responses  on  each  of 
these  compoiH  nts  of  the  survey  process. 
Due  to  the  vo|<  une  of  the  suggestions, 
and  their  gene  rally  technical  and  limited 
nature,  we  haye  not  addressed  each 
suggestion  on  an  individual  basis. 
Instead,  we  h^ve  employed  the 
following  appmach: 


1.  Identify  and  address  major  issues 
or  recurring  issues  raised  by 
commenters  in  regard  to  any  of  the 
amtendices. 

2.  For  Aose  issues  of  a  more  technical 
or  limited  scope,  discuss  our  general 
criteria  for  adopting  or  not  adopting  the 
suggested  changes  in  the  appendices. 
We  have  developed  coded  diarts  that 
display  the  specific  comments  on  the 
appendices  as  they  appeared  in  the 
proposed  rule  publi^ed  July  1. 1087,  and 
our  decision  to  change  or  not  to  change 
each  of  diose  provisions.  Tbese  diarts 
are  available  from  HCFA  on  request 

As  noted  above.  OBRA  '87  and  the 
revised  conditions  of  partidpation  for 
long  term  care  facilities  wiU  imidement 
substantive  changes  to  the  nursing  home 
requirements  and  corresponding 
changes  to  the  long  term  care  survey 
process.  Several  commenters  proposed 
that  HCFA  again  convene  work  groups 
of  State,  industiy  and  consumer 
representatives  to  assist  in  making  the 
needed  changes  in  the  survey  process. 
One  major  consumer  advocacy 
organization,  referring  to  HCFA's 
formation  of  woili  groups  prior  to 
national  implementation  of  the  new 
survey  process  in  1066  stated: 


The  periodic  work  meetingt  *  * 
quite  valuai^  for  consumert,  providert, 
health  care  professionals,  and  others.  We 
uige  you  to  reestablish  tlds  procedure  wliich 
leads  to  a  more  enli^tened  public 
partidpation  in  tlie  regulatoiy  process.  It  is 
our  firm  belief  that  woik  sessions  wtiich 
indude  all  affected  parties  result  in  more 
realistic  proposals,  which  at  tiie  same  time 
can  result  in  hi^er  quality  standards  and 
more  effec^e  impteinentatiaa  *  *  * 

A  major  nursing  home  oiganization 
also  supported  work  groups,  and  a  State 
survey  agency  and  a  large  nursing  home 
corporation  recommended  the  formation 
of  a  task  force  to  revise  the  long  term 
care  survey  process  components. 

We  concur  with  these 
recommendations.  Our  past  efforts  in 
utilizing  a  work  groiq)  composed  of 
State  survey  agency,  industry,  and 
consumer  representatives  resulted  in 
significant  contributions  to  the  current 
process.  In  light  of  the  often  conflicting 
nature  of  comments  received,  a  work 
group  approach  will  fadlitate  a  more 
effective  and  consensus-based    . 
rewoiidng  of  the  survey  procesa-  - 
conqmnents  than  is  possible  under  this 
final  rule.  We  know  from  past 
experience  that  obtaining  consensus- 
based  input  is  invaluable  particulariy  in 
such  areas  as  foms  design,  the  dietary 
services  and  meal  planning  areas  of  the 
Care  Guidelines,  and  in  refining  major 
procedural  aspects  of  die  survey 
process.  AcccJdingly.  we  will  subject 
many  of  the  comments  received  to  the 


further  review  of  such  a  worii  group  as 
the  first  step  in  initiating  process 
refinements  that  will  be  required  under 
OBRA  '87  and  the  revised  conditions  of 
partidpation. 

/.  Comments  on  the  Text  of  the 
Regulations 

In  the  proposed  rule  published  July  1. 
1887.  we  revised  i  405.1806.  which  deals 
with  survey  agency  determinations  of 
nursing  fadlity  comirfianee  with  the 
Medicare  conditions  of  partidpation, 
and  1 442.30.  which  deals  with  survey 
agency  determinations  of  nursing 
facility  compliance  with  the  Medicaid 
requirements.  To  both  sections  we 
added  spedfic  principles  to  which  a 
State  agency  must  adhere  in  determining 
fadlity  compliance  with  the  conditions 
of  partidpation.  We  also  induded  in  the 
text  of  the  regulations  spedfic  elements 
of  a  survey.  Under  our  proposal,  a 
survey  must  consist  of  the  following 
eight  elements: 

(1)  An  entrance  conference: 

(2)  A  resident-centered  tour  of  the 
fadlity, 

(3)  An  in-depth  review  of  a  sample  of 
residents  including  observation, 
interview  and  record  review: 

(4)  Observation  of  the  preparation  and 
administration  of  drugs  for  a  sample  of 
residents; 

(5)  Evaluation  of  a  facility's  meals, 
dining  areas  and  eating  assistance 
procedures; 

(6)  A  description  in  the  survey  report 
of  aU  defidencies  found  during  the 
survey; 

(7)  An  exit  conference;  and 

(8)  Follow-up  surveys  when 
defidendes  are  dted  <hi  the  initial 
survey. 

Note  to  raedan:  Sectioo  406.1906  has  been 
redesignated  in  this  final  rule  as  §  488.28. 

Comment  Many  commenters 
expressed  support  for  some  or  all  of  the 
regulatory  prindples  for  survey  agendes 
spelled  out  in  §S  405.1906(b)  and 
442.30(aH5).  Five  commenters  made 
specific  suggestions  for  changing  these 
survey  prindples.  The  substantive 
comments  include  the  following: 

•  Three  commenters  suggested 
wording  changes  to  {S  40S.1906(b)(2) 
and  442.30(a)(5)(U)  to  emphasize  Uiat 
surveyors^ould  be  observing  not  just 
the  provision  of  care  and  services,  but 
also  the  results  of  care  in  assessing 
whether  such  care  meets  residents' 
needs.  In  additicm.  one  commenter 
suggested  that  this  prindple  specify  that 
interviews  with  residents  be  cited  as  a 
means  for  determining  compliance. 

•  One  commenter  noted  that 

S  405.1006(b)(2).  which  en4>hasizes  Uie 


'J 
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review  of  resideBt  oatoomes  in  OMking 
compliance  detenwnationa.  should  not 
apply  to  all  Metficare  providera  aad 
suppliers.  The  conunenter  pointed  oet 
that  outcome-oriented  survey 
procedures  might  be  "difficult  if  not 
impossible  to  do  in  many  supplier 
types." 

•  Two  coauneoters  recoomended 
specific  addiUons  to  f  S  4es.l90e(bH3) 
and  442.30(aK5Nui).  which  relate  to  the 
continuing  in^Mrtanoe  of  surveyor 
judgment  in  determining  compliance. 
One  conunenter  requested  that  ths 
regulations  specify  which  professional 
disciplines  can  serve  as  surveyors.  The 
other  conunenter  suggested  the  addition 
of  a  statement  prohibiting  surveyors 
from  providing  consultation  to  facility 
staff. 

•  Two  commenters  also  suggested 
several  survey  principles  diat  should  be 
added  to  these  sections  of  the 
regulations.  These  suggestions  are 
addressed  below  under  "Additional 
Regulatory  Requirements." 

Response:  First,  we  agree  that  in  our 
outcome-oriented  survey  process, 
surveyors  must  consider  the  resultant 
effects  of  care  on  residents  in  assessing 
facility  compliance.  Thus,  we  are 
amending  S  405.1906(b)(^  (redesignated 
in  this  final  rule  as  f  488ie(bK2))  and 
S  442.30(aHS)(ii]  to  clarify  that  surveyors 
will  not  only  observe  the  actual 
provision  of  care  and  services,  but  also 
the  effects  of  that  care.  As  revised,  the 
paragraph  reads  as  follows:  j 

The  survey  process  uses  resident  outtomes 
as  the  primary  means  to  establish  the 
compliance  status  of  facilities.  Specifically, 
surveyors  will  directiy  ohauiatha  actaal 
provision  of  care  and  services  to  midants. 
and  the  effects  of  that  care,  to  aaaeas  whether 
the  care  provided  meets  the  needs  of 
individual  residents. 

Not  only  will  this  change  emphasize 
further  the  importance  of  care  outcomes, 
but  it  also  achieves  internal  consistency 
among  these  sections  of  the  regulations 
and  the  corresponding  subsequent 
i  48a28(d)  (as  redesignated  from 
S  405.1906)  and  S  442J0(a)(6).  Specific 
survey  tasks,  such  as  interviewing 
residents,  an  addressed  in  1 488.28(e) 
(as  redesignated  from  1 405.1906)  and 
S  442.30(a)(7)  and  are  not  appropriate 
for  inclusion  in  this  area. 

Second,  it  is  oonect  that  outcome- 
oriented  surveys  may  not  be  possible  hi 
all  supplier  types.  However,  wa  have 
not  changed  the  overall  regolatary 
principle  because  we  wish  to  stress  the 
outcome  orientation  of  Federal  survey 
procedures.  Surveyors  should  be 
cognizant  of  this  general  principle  in 
carrying  out  tfie  specific  [nticedures 
spelled  out  in  the  State  Operations 
Manual  of  each  provider  find  stq>plier. 


Finatty.  welnve  not  made  any 
changes. in  the  Inaguagu  regarding 
surveyor  judgment  The  istoe  of 
surveyor  consultation  is  a  compHcalad 
one  wUch  is  addtessed  at  lenfdi  hi  the 
procedbual  fuidatinee.  Our  poaMon  on 
surveyor  diaciplinei  is  stated  in 
response  to  conmeDts  in  section  D.B.  of 
this  prearabie. 

Coaaneat  Only  ooe  oomawnHer  raised 
an  objection  to  the  lequirenent 
contained  ia  i|  406.n08(c)  and 
442.20(a)(4)  that  State  sarvey  agencies 
must  nw  the  survey  malhodokigy 
prescribed  by  HGFA  for  mddeg 
deteradnations  as  to  provider 
compliance.  The  coomenter  felt  that 
this  reqairement  should  not  go  into 
effect  until  die  sarvey  process  has  been 
refined  to  the  satisfection  of  tiie  State 
survey  ageadea.  Two  coaunenters 
recoounended  that  the  text  of  the 
regulations  be  amended  to  require  that 
Federal  surveyors  employ  the  prescribed 
survey  process.  Another  comroenter 
suggMted  that  the  regulations  not 
specify  the  numerical  sections  of  the 
State  Operations  Manual  where  sarvey 
guidelines  are  speUed  out,  ia  ordw  to 
provide  maximum  flexibiUty  for  fiiture 
revisions  or  relocati<Hi8  oi  this  aiateriaL 

Response:  We  believe  it  is  essential 
that  all  States  employ  a  uniform,  defined 
survey  process  in  making  compliance 
determinations.  We  have  been  woridng 
and  will  continue  to  worii  with  the  State 
agencies  in  making  future  refinements  to 
the  survev  methodology. 

Federal  surveyors  use  the  identical 
survey  protocol  as  the  State  surveyon. 
However,  we  view  the  Regional  Office 
Manual,  rather  than  the  Code  of  Federal 
Regulations,  as  the  appropriate  format 
for  issaing  internal  operating 
instructi6ns  to  Federal  surveyors. 

As  recoounended,  we  have  deleted 
from  1 488.26(c)  (as  redesignated  from 
S  405.1906)  and  1 442.30(a)(4)  the 
reference  to  a  specific  section  of  the 
State  Operations  Manual  since  it  is 
neither  feasible  nor  desirable  to 
reference  peinMnently  all  survey 
methods,  procederes  and  forms  at  one 
State  Operations  Manual  section. 

CommeiU:  With  one  exception,  all 
commenters  either  endorsed  or  had  no 
objection  to  the  eight  required  survey 
elements  specified  in  the  regulations  at 
{{  40S.1908(a)  and  44ZJ0(a)(7).  One 
conunenter  requested  dwt  the 
requirement  for  aoftranoe  and  exit 
conferences  be  ddeted  becaase  a 
facSity  could  effectively  invalidate  a 
survey  by  refusing  to  tain  pert  in  one  or 
both  of  tiw  survey  componenta.  Other 
comments  on  these  provisions  inckide 
the  following: 

•  One  conunenter  auggested  that  a 
"pre-cxit  conference"  be  required  to 


infonnthefBciiityofprelirainmy   . 
findings  prior  to  8ie  exit  conference. 
Another  qommenter  said  fliat 
reguIatkMis  shoidd  provide  Aat 
sarveyors  Irare  a  listteg  of  findings  widi 
the  fedlity  atthe  conduioa  of  dw 
survey,  particalarly  hi  cases  in  which 
there  are  standards  or  conditions  of 
participation,  or  both,  out  of  coaqiliance. 

•  One  conunenter  recommended  that 
the  regulations  prohibit  facility  staff 
bom  accompanying  surveyon  during  die 
inspection  process;  another  wanted  a 
requirement  diat  a  facility 
representative  accompany  surveyon. 

•  One  conunenter  stated  that  HCFA 
should  not  prescribe  the  order  in  which 
the  required  survey  elements  be  carried 
out. 

•  One  conunenter  recommended  that 
the  wording  as  to  when  fc^w-up 
surveys  must  be  conducted  be  changed 
in  S  405.1906(eK8)  te  conform  widi  diat 
of  {  442.30(a)(7)(vui). 

•  Finally,  one  conunenter  suggested  a 
series  of  additions  to  the  survey 
elements,  incorporating  requirements 
such  as  meeting  with  a  group  of 
residents,  privacy  during  resident 
interview,  review  of  appropriateness  of 
medication  regimens,  and  sharing  of 
survey  finding  with  residents. 

Response:  After  considering  fully  the 
commentera'  concerns,  we  have  decided 
to  retain  the  eight  required  survey 
elements  in  the  final  regulations, 
including  the  entrance  and  exit 
conferences.  The  primary  purpose  of  Uie 
entrance  and  exit  oonfarenoes  is  to  keep 
the  facility  fully  informed  as  to  planned 
survey  procedures  and  prelionnary 
results.  We  are  confident  that  survey 
findings  would  still  be  valid  should  the 
facility  choose  not  to  cooperate  at  the 
entrance  or  exit  conferences  or  both. 

We  do  not  believe  it  appropriate  to 
either  prohibit  ^ility  staff  fram 
accompanying  surveyon  or  require  staff 
to  accompany  surveyors.  Guidelines 
leave  this  natter  entirely  to  the 
preference  of  the  surveyors,  with  the 
sole  exception  that  interviews  with 
residents  should  be  conducted  in  private 
so  that  residents  can  speak  fiaely.  Also, 
we  have  not  prescribed  the  order  in 
which  sarveyon  must  carry  out  the 
survey  tasks. 

As  recommended,  we  heve  changed 
die  wording  of  1 48B.28(e)(8)  (as 
redesignated  froai  1 405.18QB)  regarding 
follow-up  stfveys  to  oonform  with  that 
of  proposed  1 442J0(aK7Hviii).  Bodi 
sections  will  now  require  "foHow-ap 
surveys  as  appropriate."  We  have  not, 
however,  made  any  additions  to  die 
eight  required  survey  elements.  Each  of 
the  additions  suggested  by  die 
commenter  is  a  component  of  one  of  the 
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survey  eleine|it8  and  is  addressed  in  the 


procedurally 
Comment:] 
legulatat^i 
been  ad ' 
commentenj 
neworexf 
reoulreaimt 
foUowlng: 
•  Thei 
atlsn 


ielines. 

1  addition  to.  die 

■tkins  that  have  , 
I  above,  s^ven    . 
lotfaer  sqjggestiOns  fpr 
liegolatoiy 
lindudetfae 

ktions  shoiddiBqaiie  diat 


fall  401.1900(0) 
reganlim.eydMt'ovoCvlyovidar's 
compliance  w  di  die  staoidaids  withtai  a 
conditian  ahoi  Id  be  aieepd^d? 

The  reguli  ifiane  riloaM  Tequiie 
surveyors  to  l^tendew  the  faniily 

»;and-'-'  ^:-^^.'   - 
should  Kqoife  diat 
a  tmifonnlymetennitied 
nt  to  all  nursing  ■ 


inembetwof 

•  The 
States  proid* 
level  of  reiml 
iioines. 

Response: 
unannoi 
section  2700 


e  requirement  for 

eys  is  contained  in 
the  State  Operations 
ManuaL  In  n|too>)*e  to  comments,  we 
are  incorpor^wag  the  recommendation 
on  unannountOBd  surveys  by  adding 
language  to  tbie  procedural  guiddines  to 
emphasize  tha  need  to  conduct 
unannounced  eurveys.  As  modified,  the 
guidelines  erenow  Jocated  at  1 408.110. 
Certain  prov^ons  in  OBRA 1907  have 
an  impact  oni^th  unannounced  surveys 
and  the  introductory  regulatory 
language  on  compliance  determinations. 
We  intend  to  Issue  a  new  proposed  rule 
diat  incorpoi|B|tes  die  OBRA  1907 
provisions.  Iq  [the  meantime,  we  have 
withdrawn  oie*  proposed  rule  on  Survey 
and  Certificakion  of  Healdi  Care 
Facilities.  puUished  in  die  Federal 
Register  on  November  10, 1907  at  S2  FR 
4430a 

Concerning  jthe  interiew  of  family 
members,  we  recognize  the  potential 
value  of  die  views  of  residents'  family 
members.  Aluou^  we  cannot  mandate 
that  surveyof^  interview  famUy 
members  sintt  family  members  may  not 
always  be  masent  the  guidelines 
recommend  fiat  surveyors  use  this 
valuable  sour^  of  infonnation.  The  last 
comment,  regarding  nursing  home 
reimbursement,  is  beyond  me  scope  of 
this  rule.       ■ 

Comment  frwenty-six  commenters 
(mainly  Stat^  isurvey  agencies  and 
provider  grofps)  stated  that  the 
proposed  suTOey  system  does  not 
provide  sufBoent  gnidance  to  surveyors 
on  when  resUmt  care  fails  to  meet 
regulatory  stgiidards  and  when  care 
problems  constitute  enforceable 
deficiencies.  ;They  cited  the  need  for 
substantive  ilandards  of  care  that  are 
"clear,  specific  and  adopted  in 
regulations.*^  they  felt  that  neither  the 
proposed  regulations  nor  the 


aooompaiying  guidelines  si^ciendy 
addroMed  this  issue.  Specific  concerns 
raised  included: 

•  ladt  of  qaaptifiable  standards  for 

•ILbSc? criteria  for  classifying  ^-4  «  . 
sevwity  of  deficiencies,  and 

•  Over^elianoe  on  stinwyoi| 
judgmenL  . 

Conmenters  stated  that  these  types  (^ 
probiepieraised  doubts  about  die  . 
leljabdily  of  Jdie  new  survey  process 
whcnesed  by  a  nmnbor  of  difEerent 
survqirors.  . 

Aarainwe;  This  ride  addresses 
HCFA's  prescribed  sdrv^  methodology 
and  the  nrieled  &tles  of  die  State 
surwy  Bgendes.  It  b  not  die  ap|»opriate 
vehicle  rar  establishing  regulatory 
Standards  of  care  fornurring  homes. 
These  new  survey  regulations,  survey 
forms  and  guiddhaes  are  rooted  in  the 
current  mining  hmne  requirements, 
which  ere  die  conditions  of  participation 
for  SNFs  and  standards  for  ICFs.  which 
are  found  at  42  CFR  Part  406,  Sulqiart  S, 
and  Part  442,  Subpart  C  Widiin  die 
parametera  of  the  eidsting  quality  of - 
care  standards,  we  have  provided  - 
surveyon  widi  as  modi  detafled 
guidance  as  possible  for  making 
determinations  on  fsdlity  conqiliance. 

We  recognize  die  need  tat  increased 
objectivity  In  decisionmaking  criteria  In 
order  to  enhance  die  overall  reliability 
of  die  survey  itrocess.  That  is  «diy  the 
new  process  requires  dmt  surveyors 
employ  a  highly  structured  survey 
methodology,  Induding  stratified 
sampling  based  on  specific  care  needs, 
to  better  ensure  diet  defidency  dtations 
have  a  reddent-spedfic  basis.  However, 
defidency  dtation  remains  primarily  a 
matter  of  surveyor  judgmenL  Our  long- 
range  objective  Is  to  establish 
quantifiable  norms  and  standards  for 
use  by  surveyon  on  a  national  basis  for 
determining  defidendes.  We  will  pursue 
this  goal  through  develcqiment  of  a 
standardized  system  for  reddent 
assessment  that  can  provide  the  base- 
line  data  needed  to  make 
detetminations  regardJng  fsdlity 
performance  based  on  resident 
outcomes. 

The  proposed  conditions  of 
participation  for  long  tenn  care  facilities 
(published  in  the  Federel  Register  on 
Odober  16, 1907)  would  require  annual 
resident  assessments  In  sU  partldpating 
nuning  facilities.  This  would  facilitate 
the  development  of  more  objective 
criteria  for  defidency  determinations. 

CoiTune/il' Three  commenten 
supported  our  approach  of  publishing 
the  survey  forms  and  guidelines  ss 
appendices  to  the  proposed  rule  rather 
than  incorporating  them  in  the 
regulations.  Three  other  commenters  felt 


that  the  forms  and  guidelines  should  be 
in  the  reguladons.  widi  ooe  of  these 
eomBuntsra  stating  that  the  care 
gddeUnes  impose  requirsments  on 
fsdlitiesbeyawl  the  scope  of  the 
■reguletions.  FInaIfy,  15  State  agendes 
expressed  te  belief  that  the  court's 
OTder  in  Smith  vfBowen  required  the 
Secretary  to  piddisli  the  fonns  and 
gnldeUnes  as  rsgdaJHons^Tlw  State 
agendes  ^  not  teks  a  position  on  this 
IssBK  ekoept  to  agree  thatlbe  care 
guidelines  must  be  pnbUahed  es      -  - 
regulations  to  the  extent  diet  they 
"expand  sabstantlve  regulatory 
reqidrements".  They  also  rdsed  the 
overell  question  of  die  legal  status  of  die 
care  guldelhies. 

Response:  Our  intent  in  the  proposed 
rule  was  to  set  forth  the  survey  fonns 
and  guidelines  for  public  comment  In 
this  final  rule  we  are  publishing,  as  part 
of  the  text  of  die  regulations,  the  hn^ 
tenn  survey  report  fonns,  procedural 
guidelines,  and  c«re  guidelines,  as 
required  by  the  court  order. 

Comment:  Twenty-two  commenten 
believed  diet  dme  was  a  need  to 
change  die  regulatory  requirements  for 
nursing  hemes,  and  many  stated  that  the 
publication  of  new  survey  regulations 
was  premature  in  view  of  the 
Depvtment's  proposed  changes  in  the 
underiying  regiilatoiy  requirraients.  ^ 
Commenten  pointed  out  that  survey 
forms  and  guiddines  would  need  to  be 
revised  in  accordance  with  the  new 
conditions  of  partidpation  when  the 
conditions  are  published  as  a  final  rale, 
and  stated  that  the  public  should  have 
an  (qiportunity  to  partidpate  in  the 
refinement  process. 

Response:  The  publication  of  these 
survey  regulations  is  in  accordance  with 
the  court  order  in  Smi'tA  v.  Bowen  of 
February  la  1900.  We  agree  diat  there  is 
a  need  to  revise  the  conditions  of 
partidpation  in  die  regulations  and,  as 
noted  above,  we  have  published 
proposed  regulations  to  this  effect 
When  the  new  conditions  of 
partidpation  are  published  as  final 
iwulafions,  we  wrill  make  necessary 
refinements  to  the  survey  process,  forms 
and^uidelines.  In  order  to  msure  the 
greatest  involvement  of  concerned 
parties,  we  intend  to  establish  a  woik 
group  consisting  of  representatives  of  all 
major  involved  parties  to  assist  us  in 
this  process. 

//.  General  Comments  on  Survey 
Methodology 

The  following  comments  are  on  the 
survey  methodology  as  presented  in  the 
preamble  discussion  (pp.  24759-24750) 
and  the  appendices  (pp.  24701-24808)  to 
die  proposed  rule.  The  appendices 
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included  dw  actari  kmg  tern  cafe 
survey  famu,  Pvts  A  and  B,  Ae  Care 
Guidelines,  and  the  ftoaedaral 
Guidelines. 

A.  Failure  to  Incorporate  loM 
Reconunendatians 

CommaBfrBgliteeaconimenteta 
indicated  diat  Hw  propoaed  dni  _ 
the  survey  system  do  Bol  fo  fiw  amgh 
in  implriaraBm  nui— iiJaliwia  of  the 
Institute  of  Medidne's  19lt  report  ea 
quality  of  cai«  ki  iiiiiaiiig  hnns. 
Specific  ooaceiM  iadadod: 

•  Failure  to  dewise  a  tiwa  atage  sairey 
approach  (i  a.  a  slrart  steadard  aorvey 
for  aM  facilities,  with  an  tirtoadad 
survey  for  facilities  that  perfonned 
poorly  oo  "key  indicatocB"); 

•  Need  to  develop  a  ttendardiwd 
resident  assessmant  aystan  for  use  l^ 
nursiqg  homes;  and 

•  Lack  of  true  outcome  measurement 
in  the  new  survey  sysleaL 

Aesponsa' Ihis  final  rale  re^Kuds  to 
the  February.  IflL  1988  court  order 
discussed  above,  and  does  not  represent 
an  end  to  our  efforts  to  improve  the 
survey  process  in  line  with  loKTs 
recommendations. 

OBRA  V  mandates  the 
impIementatioB  of  both  a  two-stage 
siirvey  approach  aad  standardized 
residoit  assessments  by  October  1. 199a 
Over  time,  the  standar^xed  assessment 
data  will  provide  the  looaitadinal. 
resident-specific  informafion  needed  to 
incorporate  true  outcome  measuremeat 
into  the  Federal  quality  assurance 
system. 

B.  Surveyor  Trdahig.  Qualificatioas  and 
Team  Composition 

CojRment:  Twenty-three  commenters 
cited  tiie  unpuitanoe  of  adetpnrta 
survejror  training  in  using  the  new 
survey  meflwdolQgy.  The  maiority  of 
these  commenters  were  State  survey 
agencies  and  objected  to  HCFA's 
training  approadi.  wUdi  rriies  on  a 
group  a!  Pederafly-trained  suiveyuis 
from  each  State  to  train  remainiog 
surveyors.  Other  commenters  suggested 
thatHCFAshodd: 

•  Place  increased  training  emphasis 
on  resident  ri^ls  issues  and  tedmiqaes 
for  resident  intenriews; 

•  EstabKah  basic  and  continuing 
education,  andtraining  reqokements  for 
surveyors; 

•  Increase  HCFA's  training  program 
from  1  to  2  weeks  and  devote  more  time 
to  unifonn  defidency  dtation:  and 

•  Make  sure  new  surveyors  are 
trained  in  Part  A  of  the  sorvey  process 
(the  adaiimstatrtive  and  procedural 
requireBMnts). 

Respoiue:  We  do  not  have  sufficient 
resources  to  provide  direct  Federal 


training  for  approxfanateiy  USM  foag 
term  care  sorreyfln.  wn  wS  devalo]) 
and  provide  detailed  materials  mA 
methodologies  to  States  and'FMeral 
Regional  Offices  for  tndhdog  pnruuses. 
Included  in  these  materials  sriBni  an 
instructor's  mamnL  vHdch  wffl  provide 
step-by-step  dhections  on  how  to  use 
the  materials  and  in^dement  the  tralnhtg 
pro^aBS.  ¥fe  wffl  provide  at  least  foor 
sessions  formrrqr  agoicy  and  Re^onal 
Office  persoBDd  to  Instract  them  on  the 
new  r^dations  and  surrey  procedures 
and  the  use  of  the  training  aiaterials.  la 
response  to  the  other  suggestions  on 
training! . 

•  Tedmiqoes  for  resident  interview 
will  continae  to  be  an  inteigral  part  of 
training  courses  and  traixring  materials. 
We  win  focus  more  attention  on 
resident  rights  when  we  train  surveyors 
on  the  new  regulations. 

*  Requirements  fat  basic  trainiog  are 
estaMished.  Each  surveyor  is  required  to 
complete  a  HCFA  orientatluu  program 
provided  at  the  State  level  and  to  attend 
one  of  three  HCFA  basic  courses 
depending  on  tfie  surveyoi^s  job 
responsfUhty.  The  opportunity  for 
continuing  education  ti  provided 
through  a  series  of  q>«dalty  courses 
offered  annually. 

•  h  neo,  a  2-wedi  basic  trrining 
program  was  redooed  to  one  week  wlfli 
the  hnplementetian  irfihe  new 
orientatien  program  at  the  request  of  tfie 
State  survey  agencies.  Tin  new 
orientatien  program  was  designed  to 
provide  surveyois  with  hifurmation  on 
spednc  legulatuiy  lequliemente  and 
survey  procedures  necessary  to 
determine  compfiance  with  these 
regdations.  T%e  l-wed(  basic  coarse  Is 
designed  to  teadi  mid  enbance  skffls 
necessary  to  conduct  a  oomprehanaive 
survey.  'Ihe  reduction  from  a  2-week  to 
1-week  course  was  stron^y  mged  by 
State  agency  directors. 

*  As  part  of  oic  orientation  program, 
new  surveyors  are  trained  in  I^  A  of 
the  surrey  process. 

Comment  Twenty-six  commenters 
addressed  tiw  doody  related  issues  of 
surveyor  qualifications  and  team 
composition.  Nineteen  commenters 
wanted  HCFA  to  estabUn  ngulatoiy 
team  cempoaition  reqairements.  wlA  the 
most  common  seggestion  being  ttiat 
teaBM  iBClBde  at  least  one  rej^stered 
nurse  ano  omer  prosesaional  ntsfflptinfti 
as  appropriate.  Oner  soggestions  were 
that  teams  be  BBaW-disc^Unary.  that  a 
facility  adariniMrator  be  on  each  team, 
and  that  all  sm  »eyois  be  healtti 
profeeeionals  wMi  "generaKst" 
surveyors  not  pm  milted.  Seven 
conanenteis  leoeuiniended  that  HCFA 
establish  miwiwiHin  qualification 
requiremente  for  surveyors,  sndi  as 


professional  credentials,  geriatric 
education,  training  and  experience 
requireaients.  and  proficiency  testiag. 

Response:  Wa  coalraet  yMkk  the 
States  to  rondurt  loag  tam  ease 
surveys,  through  apssmsnts  astaUished 
in  accordance  wMi  saotfon  iaM(a)  ti 
the  Sodal  Security  Ad  (the  Ad).  These 
agfeamanto  pnnUe  the  Slatea  with  die 
discretionafypoararta  set  their  own      '^■ 
team  coa^waitiow  and  suraayor 
qualificatioa  standards.  Hawaiiu, 
cuiraal  sarvay  gaideliBes  spectfy  that 
survey  teams  ahoaldcendst  of  at  least 
one  registereo  Durse  and  other 
disciplines,  as  appropriate. 

OBRA  '87  requires  mtnimiim 
qualifications  be  established  for 
individual  surveyors  and  requires  that 
multi-disdplinary  survey  teams  include 
a  registered  professJoaal  nurse  by 
October  1. 198a  We  will  Buka  any 
chants  ia  regulatioas,  agWwaentB  with 
States,  and  praosdures  that  are 
necessary  to  inq>leaMnt  these  provisions 
timely. 

C.  Coordinatian  witfi  Ombudsman 

GEuruneaC:  Twantyone  conaaenters 
urged  us  toreqaire  that  State  samey 
ageades  oansak  wiA  loag-tem  care 
oadiadsmaB  pragraam  prior  to  each 
survey.  Some  of  4ieee  ooamenters  also 
suggested  tibatsarvey  agencies  be 
required  to  oonsmt  with  State  fraud 
control  units  and  ase  avaflaUe 
complaint  infonntion  as  standard  parte 
of  me  sui  vey  pi  ucess. 

Response:  We  support  the  exchange 
of  iaformatioa  between  long  tenn  care 
ombudsman  organizations  and  the  State 
survey  agpncies.  We  ivill  develop 
regulations  to  implement  the  OBRA  '87 
provision  that,  baginniag  October  1. 
1980,  requires  each  State  suivey  agency 
to  notify  the  State  oakbudsaiaB  of  a 
survey  findiog  of  noncowtjiiianne  with 
any  Federal  requireawnt 

HCFA's  caireat  complaint  procedures 
abaady  seqaire  tint  State  agencies  (1) 
investigaia  all  coamlaiate  against 
Medicare  or  Medicaid  certified  fidlities; 
and  (2)  in  preparation  for  a  survey, 
review  eny  relevant  infomation 
concerning  the  fsdfity.  iaducfing 
complainte.  OTSHA  '87  also  mandates 
that  by  October  1. 1880,  eadi  State 
ensare  tiiat  ito  Stete  Medicaid  fraud  and 
abuse  control  unit  has  access  to  all 
information  of  the  State  survey  agendes. 
We  believe  tiiat  current  pioceduies, 
combined  wtA  the  OBRA  '87  provision, 
will  produce  snffident  consdtation  and 
exchange  of  infonaatiQn  between  tfie 
State  survey  agendes  and  the  fraud 
control  unite. 
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D.  CoopdinatieaHtf  Swvey  ProceM  aad 
Inspection  of  Cake  (JoC)  Review 

Comment-  Of  t^  twenty-oae 
commenten  wh<>l  raised  the  issue  of 
coor«natkHi«rfUey  process  «id 


inspectien  of 
thatHCPA 
Une^ratien  ei 
on  a  natioRttl 
Hu*  A  enraroe 
in42Gn(498.< 
agencies 
ageireies.  Other 
the  general  seed 
between  eonrejrii 
one  respondent 
should 
process  would 
obligations  to 
nespoiwer  vve 


re^TCW.  ei^rteen  tett 
Te^nin  tne 
iwfo  review  processes 

iliey  also  nidged  that 
cgrrent  leqafawnent 
c)'ihet  Medicaid 
dstawnh  survey 

exprosseo 
more  cooruinatton 
jid  wC  Teviews,  and 
Qiet  HCFA 
file  new  9onfcy 
to  meet  e  State's 
loC  reviews, 
long  supported 


the  integiuAlun  of  the  survey  process 
with  loC  reviewpj  and  have  encouraged 


States  to  inl 
However, 
aulliuiise  us  to 
allow  States  to 
obligatioBS  via  I 
Congress 
effective  Octob^i 
longer ' 


the  two  processes, 
nw  does  not 

integration  or  to 
eet  their  ioC 

«ypraeess.SiDoe 
MOBtUi'Vthat, 
1.1990.  StatsBwaao 
to< 


revievw  in  ShH  CshIICFsl  iarlher 


attempts  hy 
would  be 
that  we 
sharing 
wewiM^oae 
effect  Wears 
instance  in 


to  pursue  ialegntioa 
ftieUy.  we  beMevt 
eafereing  the  deta- 
in {4Ga.Sia(c).  and 
litieeuunsin 


aware  on  «qy 

a  Medicaid  agencgr 


has  refused  to  s)iare  loC  data  vwith  a 
survey  agency. 

E.  State  BKperiaii0iitoWon 

Comment- SutlBen  commentecs 
recommmded  fffit  HCFA  continue  to 
permit  Stales  to  fcany  out 
demonstrations  or  experiments  of 
innovative  survMr  approadhes  and 
incorporate  findftgs  from  such 
experiments  into  the  national  survey 
process. 

Response:  W^lremain  receptive  to 
State  proposalsjlor  Innovative  survey 
approaches.  Approval  of  such  proposals 
deprads  primaif  QT  on  their  potential  for 
improvii^g  the  s^ey  process  consistent 
with  onr  long-teitn  national  objectives, 
such  as  the  development  of  a  two-stage 
survey  process  nd  ttw  eventual 
eotalilishment  <m  lon^tadifwl  otrtcome 
norms  that  can  brovide  a  mora  ebfective 
means  of  meaMfing  nursing  hoflM 
performance.  Tate  ^le  of  New  Toik  is 
now  eoadocfingte  ooaibined  seney  and 
IoC  demensMl^a  p  nMeot  hi  adiMon. 
we  are  aew  ta  ije  process  of  seiecting  at 
least  5  States  tQ  participate  in  a  F 
scale  deiens 
the  integraHpa  tJt  cese-snix  payment  aad 


1  prbfeot  focBsing  OB 


homes.  NeMly  (hfaty  States  have 
expressed  interest  in  this  demonstraliaii. 
which  will  uadoabtsdty  have  s^aifioaet 
implirstiaaa  iar  the  saiwey  and 

certification  i 


F.  National  Data  Oolecfion 

CoJiuaeotr  Fifisea  &ale  agendas 
emphaslred  flie  importance  of  an 
autmnaled  national  dale  ^wtam  far 
collecting  infonnation  boa  die  new 
survey  process.  At  the  same  time,  they 
reconuieBded  that  States  be  allowed 
exemptions  Erom  use  of  the  bums  as 
loqg  as  Hhe  States  atm  collect  all 
required  information 

Aesponse;  Since  we  already  have  in 
place  an  automated  national  system  for 
the  collection  of  fadU^  performance 
and  aggr«ute  resident  data,  the 
MeAcare/Medicaid  Automated 
Certification  System.  (MMAG^  we 
assume  that  conunenters  are  suggestii^ 
that  an  automated  system  is  needed  for 
the  coDection  of  data  on  incBvidual 
residents.  We  are  committed  to  the 
development  of  a  national  data  base  of 
this  type  as  Ae  and  product  of  our 
efforts  to  adecS  Slandar&ed 
assessment  Information  on  all  residents 
of  certified  nursing  homes.  However,  to 
maintain  a  nationafiy  uniform  and 
consistent  process  and  to  preserve  the 
integrity  of  the  national  data  base, 
granting  exemptions  would  pose  serious 
problems  in  any  attempt  to  use  uniform 
national  data  fbr  trend,  fiscal  and 
researdi  purposes. 

G.  Survey  Afeacy  Funding 

CuBimeHt  Two  consumer  advocacy 
groups  stated  tiiat  the  qnaHty  of  ^  new 
sunpey  system  ivouM  oepeno  largely  on 
the  anOcaiton  vt  svnCiein  aouiuoRal 
resources  to  lAow  suiseyois  ample  time 
to  implenent  the  new  resident  centered 
process. 

RespoHM!  We  believe  that  resowce 
allocatiaas  to  tlw  Slates  are  strffideot  to 
allow  sarvqrera  to  oairy  oat  tiie  new 
survey  process  ia  Ae  prescribed 
manner.  In  fiscal  year  f9B7,  we 
substantially  raised  all  State  allocations 
to  acoonunodate  an  tncrease  in  the 
required  sise  of  the  resident  sample  tiiat 
surveyors  asw 


H.  Medicaid  Discrimination 


Commant  Four  respeBileata.  iadadrng 
three  aBtional  consomsr  advocacy 
groups,  noted  tiiat  the  aew  survey 
iiiflhftdeMgy  cans  to  cover  the  issae  oi 
discriflunatian  by  nvsiag  hones  against 
Medicaid  beneficiaries.  Ihey 
recommended  that  HCFA  iaceqiofate 
this  issae  hlto  the  satvey  psDoses. 

AaspewsetrHCXA  agroes  that  the  issue 
of  possibie  discrimination  against 


toboth 

Ihatth^^ 
ineaohj 
HI  beet  he  auaeved 


Medicaid 

ai 

survey 

process 

course  of 

resideal 

>«e*e 
complaint 
noted 
recommei 
tiie 

needed  to 
explidtlir 
haaesafvef.1hiB 
by  a  censsnam-bn 
approach,  aririch  we  plan  to  sae  in 
making  additional  revisiens  to  tlie 
survey  process  rules  after  we  issue  a 
final  rule  that  revises  the  conditions  of 
partidpatian. 

1.  Ri^ts  of  Nurdi\g  Homes 

Coauneat  Two  ouiaBinteis  felt  Aat 
the  proposed  rtgelsiioni  do  net  provide 
suffidenti 
todisa^eewiiK 
finding  They  snggested  the 
estnhlishawnt  nf  a  provide 
and] 
fori 

Aeaponse;  Ibese  regatattoBS 
specifically  addrass  the  daties  of  the 
State  survey  egsnciss  in  cerrying  out 
certificatioa  aweys- Thaa.  this  is  not 
the  appropriate  fsnun  for  these 
recommendations.  Hewevec.  we  beUeve 
that  OMfnnt  Medican  and  Medioaiid 
regulations  (most  proaiinendy  42  CFR 
Part  405.  Subpart  O  and  42  CFR  Part  442J 
provide  nursing  homes  with  full 
reconsideration  and  appeal  ri^ts. 

J.  Changes  in  Application  of  Surveys 

CoAime/itOne  commenter 
recommended  tiiatHCFA  aQow  deemed 
status  to  hospital-based  SNFs 
accredited  by  (he  Joint  Commission  for 
Accreditation  Of  HeaMi  Organizations, 
while  another  suggested  that  the  new 
survey  mefeoddogy  be  sqqilied  to  swing 
bed  hospitals. 

Response:  lliese  issues  are  outside 
the  scope  of  this  rule. 

K.  Survey  Focus  Too  Limited 

CammenCrTluee  respondents 
expressed  vie  ooncen  that  we  new 
survej^s  tocus  on  resident  outcomes  is 
not  seflldenny  compi  ehensi  ve.  isey 
believe  that  although  surveyors  are 
reqidred  to  ideMttfy  aad  assees  the  care 
of  wsideirts  wiii  ooaditioBS  that  are 
presumed  to  have  poor  etcemea  (sach 
as  decubitus  akxn  and  coatoactares), 
surveyvn  are  not  instracted  to  took  into 
the  absence  of  good  outcomes  (each  as 
increaaed  ftuwiiuuini  throagh  physical 
therapy  or  other  rdwijihtatian  effirts). 


■  -    •  -^^•-  .-^..^»-»-«> 
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Response:  The  focus  of  the  survey 
process  is  on  whether  or  not  appropriate 
care  is  furnished  to  meet  each  resident's 
needs,  including  needs  such  as 
increased  functioning  whenever 
possible.  Both  the  survey  forms  and 
guidelines  address  the  absence  of  gdod 
outcomes  as  an  issue  for  surveyor 
review,  speciRcally  under  the  areas  of 
Restorative  Nursing.  Spedalixed 
Rehabilitative  Sendees.  Sodal  Services,  . 
Activities  and  various  Plan  df  Care 
requirements.  We  also  implemented 
changes  in  the  sampling  methodology  to 
ensure  that  the  survey  process  does  not 
focus  too  narrowly  on  the  presence  of 
negative  outcomes. 

L  Regulatory  Impact 

CoAiine/it:  Two  State  provider 
organizations  disputed  our  assessment 
in  the  proposed  rule  that  the  new  survey 
process  would  not  cause  any  additional 
economic  burden  on  nursing  homes.  The 
commenters  claimed  that  increased 
documentation  requirements  and 
deficiency  "avoidance"  and  correction 
measures  would  be  costly  to  facilities, 
with  one  commenter  estimating 
increased  costs  at  $3-6  per  patient  day. 

Response:  Neither  the  new  regulatory 
provisions  nor  the  new  survey 
methodology  itself  impose  any  new 
requirements  on  facilities.  Th>8  final  rule 
reflects  current  policy  and  procedures 
and  would  only  serve  to  codify  in 
regulations  those  practices  that  have 
already  been  implemented. 

III.  Technical  Comments  on  the  Content 
of  the  Sarvey  Forms  and  Guidelines 

A.  Survey  Report  Form 

Comment-  We  received  about  160 
suggestions  for  changes  to  the  survey 
report  forms.  Listed  below  are  the  major 
issues  that  were  raised  and  an  overview 
of  other  types  of  suggestions: 

•  Standard-level  deficiencies  for  both 
SNFs  and  ICFs.  should  be  identified  as 
such  throughout  the  survey  report  forms. 

•  Differing  requirements  for  SNFs  and 
ICFs  need  to  be  more  clearly  delineated 
on  the  forms. 

•  The  Resident  Census  and 
Conditions  of  Residents  section  of  the 
Part  B  form  should  be  revised  to  include 
all  the  special  care  categories  included 
in  the  procedures  for  selecting  a  resident 
sample. 

•  Individual  survey  report  form  items 
should  be  moved  from  Part  A  (review  of 
administrative  and  procedural 
requirements)  to  Part  B  (review  of 
requirements  directly  affecting  resident 
care)  or  vice-versa. 

•  All  or  parts  of  the  survey  report 
form  should  be  redesigned. 


•  IndividualsurveyrqxtFt  form- items 
need  to  be  changed  or  added  to  the 
forms.  ;    -    - 

Response:  As  suggested  by  > *^i-' 
commenters.  we  have  revised  the  forms 
by  identifying  standard-level 
defidendes.  darifying  which  items 
pertain  sdely  to  SNFs  or  ICFs.  and 
adding  several  care  categories  to  the 
resident  census  section  of  the  forms  to- 
coreespond  witti  die  procedureafor 
selectiag  a  resident  san^tle^    '-"{  Vp  "   * 

We  have  not  transferred  any  inrvty 
report  form  ftems  betweett  Part  A  and 
Part  B.  nor  have  we  made  Mafor  changes 
in  fonrts  design  at  this  time.  lW  content 
and  design  of  the  Parts  A  and  B  forms 
were  developed  and  reHned  through  a 
lengthy  process  of  work  group  meetings 
and  field  testing  prior  to 
implementation.  We  are  deferring  major 
forms  design  and  content  changes  to 
coindde  with  the  planned  refinements 
in  the  overall  survey  process  that  will  be 
necessitated  in  conjunction  with  the 
revised  long  term  care  conditions  of 
partidpatipn  and  the  new  OBRA  '87 
requirements.  HCFA  again  intends  to 
use  a  work  group  approach  to 
developing  a  refined  survey  process, 

In  considering  the  numerous 
suggestions  for  changes  or  additions  to 
the  forms,  we  accepted  the  following 
types  of  changes: 

•  Clarificationof  requirements— For 
example,  in'  the  section  of  the  survey 
report  form  covering  Resident  Rights, 
Section  C — ^Transfer  and  Discharge 
(FB5-68),  we  amended  the  form  to 
include  the  regulatory  language 
regarding  the  timeframe  for  notiftcation 
of  residents  prior  to  transfer. 

•  Omissions — For  example,  we  added 
to  the  survey  form  several  ICF  standards 
dealing  with  dietary  services,  social 
services  and  activities  that  had  been 
inadvertently  omitted  from  the  form. 

•  Corrections — For  example,  we 
changed  the  form  to  reflect  a  regulatory 
change  for  ICFs  that  requires  that  drug 
regimen  reviews  be  conduded  by  a 
pharmacist  ra  titer  than  a  re^stered 
nurse. 

We  did  not  make  changes  that  would 
excee<]  or  conflid  with  current 
regulatory  requirements,  such  as  the 
suggested  addition  of  an  item 
concerning  whether  each  resident  has 
received  a  complete  annual  physical 
examination.  We  are  deferring  for  future 
consideration  suggestions  for  items 
assodated  «irith  new  requirements  likely 
to  be  indaded  in  the  revised  long  term 
care  conditions  of  participation  (for 
example,  elevate  all  resident  rights 
requirements  to  standard  level).  Finally, 
we  rejected  suggestions  that  reflected 
incorrect  understanding  of  the  current 


regulations  or  the  survey  report  form 
itself. 

E  Procedural  Guidelines 

Comamnb  We  received  approximately 
ISO  suggestions  for  changes  .to  the 
procedural  guidelines.  The  procedural 
guidelines  are  a  resource  document  that 
assists  surveyon  in  applying  the  long     - 
term  care  aurv^  process.  Many  of  these 
suggestioos.  paraUetad- reeoiwnendations 
regarding-the  proposed  rule: and  the 
overall  survey  methodcdogy  and  thus 
have  bean  addressed  in  previous 
conunents  (for  example,  the  issue  of 
surv^  teen  composition  or.ihe 
recommendation  that  the  requirement 
for  entrance  and  exit  conferences  be 
deleted).  Summarized  below  are  the 
remaining  major  issues  that  were  raised 
and  an  overview  of  suggestions  for 
technical  changes  or  language 
modifications: 

•  Selection  of  a  Sample  of  Residents 
for  Review.  Commenters  focused  on  the 
following  concerns: 

— ^The  increased  sample  size  was 
unnecessary  and  burdensome  to 
surveyors. 

—The  sample  selection  methodology 
was  confusing  and  the  use  of  one  of 
the  sample  slection  options  (Option  B. 

.  Su^titution)  could  destroy  the 
representative  nature  of  the  sample. 

— Additional  spedal  care  categories  -     • 
should  be  specified  for  inclusion  in  the 
targeted  portion  of  the  resident 
sample. 

•  Use  of  Part  A  Survey  Process. 
Several  commenters,  mainly  consumer 
advocates,  expressed  the  view  that  a 
full  or  partial  Part  A  survey  should  be 
conducted  on  a  regular  basis. 
Suggesti(Mi8  induded  conducting  Part  A 
in  all  fadlities  on  an  annual  basis,  on  a 
bi-annual  basis,  following  a  change  in 
ownership  or  management,  and 
whenever  serious  deficiencies  are 
identified  during  the  regular  Part  B  or 
Life  Safefy'Code  surveys. 

•  Resident  biterviews— Commenters 
expressed  strong  support  for  die 
introduction  of  resident  interviews  into 
the  survey  process  but  also  offered  the 
following  suggestions  for  improving  the 
interview  process: 

— ^Increase  the  average  time  suggested 
for  interviews  from  15  minutes  to  30- 
60  minutes. 

— Emphasize  to  surveyors  the 
importance  of  protecting  the  privacy 
of  the  resident  during  the  interview. 

— Require  that  family  members  of 
residents  be  part  of  the  interview 
process. 

•  Technical  Changes — Commenters 
had  many  suggestions  for  additions  or 
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changnte 
that  would  eii 

to 
changes ta 


induBtiy 
generaBy  supi 
sample  aize. 
size  were  ma 


efiiBctivefy 
Hw 
toaiiv  ahowiad  Um  iacreaaed 
po«  w  of  incraasim  tlM 
sample  from  s  ^tnteirf  Itpetoeitf  to  the 
present  propo  ^oam  ajfwimm  (widi  an 
•vetsige  Mont  of  apprmdmately  20 
percent),  ana  ife  iacrsased  fiuidii^  to 
the  State  swv^  agenda*  in  acooidance 
with  the  JncreMed  sai^)ls  size 
requireBeat  Vf  •  oonsultad  with  the 
woric  group  of  ^tate,  consumer  and 
itativea.  and  they 
ed  die  increased 
changes  in  the  sampltt 
based  on  the  comments. 
The  refinedl^iediodology  for  selecting 
a  resident  saatok.  consisting  of  a 
primarily  random  approadi  with  limited 
targeting  of  spedfied  care  categories, 
was  also  subjected  }o  work  group 
review  prior  to  inydementation.  Based 
primarily  on  the  comments  of  surveyors 
who  used  die  new  methodology  in  die 
field,  we  have  dianged  die  procedural 
guidelines  to  eliminate  die 
"siAstitutionl  MmpHng  option  that 
sunreyoes  fou^  confusing  and 
ineffective.     ! ' 

ive  not  added  any  new 
s  to  die  cnrrent  list 
wview.  Vriuiuut 
luu  oases  in  sniveyui 
of  mope  snch 
jaopardiae  die 
representativeinature  of  the  primarily 
random  samp  le.  Since  die  specified  core 
categories  wcbt  developed  based  on 
current  ^lunit  w  of  care  lequiiements.  we 
will  reconsidi  ft  die  nsl  when  we  refine 
the  survey  pv  loess  subse(|uent  to  the 
new  nursing  ficUity  conditions  of 
par  liuipotion.1 
•  Use  <rfP^  A  Survey  IVocees.  The 
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categories  wi 


new  survey  I 
Part  B I 
inspections  < 
the  outcome 
die  I 
PartA.By< 
review  of  i 
straoluf^i 
bylaws,  i 
able  to  COS 
intodMJ 
andneoordi 


>  as  embocBed  in  the 
I  deei^Md  to  focus 
I  nrect  resident  cue  and 
f  dnt  care  Tather  dian  oo 
I  contained  In 
iidng  die  ragoisr 
r  adniniatralfve  aad 
I  {for  exBoq^e, 


tsweyieeouroes 
t  «4Meivatien.  intwiew 
rofiiMlMdnl 


residents,  lids  chaagelB  i— |Jwsia  was 
advooalad  by  MmMeit,  tenwims  and 
surveyon.  and  Ibe  atBoocy  of  dria 

of  State  ajqwrtBoats^anfad  oM  prior  to 

suiaey  pwesaa. 

PHtA 


ana 


addlttoa  to  Ifaa  atoadard  Bsit  B  away 
and  Life  Safety  Code  inqwcMons.  worid 


bodi  States 

likelihaod  of  taprawsasaat 

Facilities 

A 


t  man  sdl  aeafVly  witfi  all  Part 


administrativa  and  sti'aUwat 
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'  oontaiaad  In  Part  A. 
Indiaooiiiaaafteaul 
refinement  procaaa.  «a  odli 
a  wane  graap  to  oetaitoiBe  kaw  test  to 
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guidelines  do BOlliarft dM leogdi of 
intewriewa  to  U  ■inutos.  and  ngveyors 
arefreetooondw 
.ifd 


object  Howewer.  wa  faofava  that.  OB  the 
awags,  15  HQBatea  Is  aaffidentfar  dn 
surveyor  to  ancoaqillsii  tba  iwupoae  of 
die  iaterview.  pattioriariyia  view  of  die 
increased  wnmnf  oi  iulei  views  now 
required  ander  the  revised  asethod  for 

As  saggestad,  w«  have  changed  the 
procadasal  gaJdeWaes  to  ampliasiw  that 
each  ceaident  interview  ahoidd  be 
eondadad  ia  private,  mdeas  the  eesident 
spedfcaUy  reqearts  that  another 
individual  be  present. 

Laady.  it  is  not  Isasibla  to  laqdra  diet 
each  fasidenTs  famiiy  aianibeifs)  m. 
induded  in  die  interview  process  while 
still  eonducting  aofvays  on  m 
iMiannooBoed  beaia.  fiwidetines  coirtiniie 
to  instrud  suvveyoia  to  oonverse  with 
available  fsmUy  aanibers  of  raaidsnts 
selected  for  in-dspdi  review. 

•  Tedmied  Chaagsa— in  considering 
the  suggested  technical  changes,  we 
generally  accepted  and  made  changes 
based  (m  the  foHowing  types  of 


•^SarificadoB  of  meanhig.  For  exampw. 
we  added  or  revised  langaage 
regarding  the  oveiaH  puipose  of 
several  process  components  and 
specified  thM  the  aurveyar  oondncting 
die  drag  pass  Sheald  be  a  phamadst 
w  a  revered  nurse.  We  also  ddeted 


langaafs  wat  waa  iaiteiKatad  ail 


voiaawQ  uBviiga  iwiobhi 
interviewB; 
— ConaCSoBs.  Tor  Bwaaii^wa.  aia  changed 
die  fisia  uaBHTor  aiiDBBSSlaB  of  plans 
of  cortacdoB  to  conddaanfii  flia 
State  OperadoB  Manual  Inslructtana.' 
Wa  ^Bd  not  make  diaages  diat  would 
result  In  redundancy  or  to  anaecessaiily 
reduced  sanreyor  BaidbiBlir  In 
conducting  die  survey.  Por  axiwnple.  we 
chose  not  to  add  a  repeated  dianasian 
of  the  iapartanca  of  observing  resident 
and  staff  interactions  and  adiedier 
resident  xi^te  asa  respected  to  dM 
section  of  the  guidellnaa  oovariqg  dM 
dmg  pass,  dace  die  inmortanoa  of  diesa 
concerns  had  previaosqr  been  atresaed. 
Nor  did  we  require  that  anrvqrors 
complete  all  resident  ohaarvaiion  and 
interview  prior  to  Iw^nnteg  record 
reviews. 

We  also  did  not  aulce  changes  when 
we  reodved  onaieroua  ditodly 
conffictiag  oaauaaate  on  a  particalar 
issue.  Two  examples  of  such  ieeues 
indude  wheAsr  or  not  faodity  staff 
should  aocotepany  aateiiyof  s  on  dw 
facility  tear  and  whednr  the  dtaing  and 
eatteg  aasistanne  obeervation  ahoold  te 
consolidated  or  expanded.  Wa  believe 
these  types  of  issues  shodd  be  defenad 
to  die  planned  woric  group  for 
resohttian. 

C  Care  Guidelines 

CoaunanCr  Commenters  saladtted 
about  150  individud  sagy  stinns  tor 
changes  to  dw  care  guJdetines.wMdi 
are  extensive  surveyor  reference 
manuals  containing  examples  of  the 
types  of  lafbraiattea  to  be  coUeded  and 
reviewed  by  sarreyors  to  order  to  make 
determinations  regarding  fadUty  qnality 
of  care.  Ibe  large  malority  of  tbeae 
suggestions  invdved  modificatinnB  to 
die  Dielaiy  Servicee.  iteddanl  Kigbto 
and  Nanlai  Services  aecUons  of  dM 
guidelines.  Mod  of  dw  remdntog 
suggestions  addreaeed  adnor  tachnicd 
changes  to  scattered  portions  of  the 
gdddines.  A  few  coBusealers  raised 
generd  ieeues  rotated  to  te  oara 
guidelines,  indading: 

•  llwneedtoesteblisiiataskloroeor 
work  9019  to  ^OOBSS  chaages; 

•  Cooeein  over  die  care  gddeBnes 
exceeding  n^atoiy  reqakemeata;  and 

•  The  importance  of  asiBg  open- 
ended  intetviow  questions  and  not 
inooiponidng  a  negative  bias  Into  (he 
guideines. 

JleffWMwerThe  care  gaideteiea  are        I 
intended  as  a  reeoarce  duiiuiiind  to 
assid  surveyors  in  applying  belong  " 
teoD  care  survey  process.  UsSflEe  the 
survey  report  fioms  or  die  procedaru 
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guidelines,  the  care  guidelines  do  not 
represent  prescriptive  or  comprehensive 
instructions  to  surveyors.  Instead,  the 
care  guidelines  provide  common 
examfdes  of  the  types  of  information 
surveyors  should  review  in  order  to 
make  determinations  on  facility 
compliance  with  quality  of  care 
standards.  Our  review  and  disposition 
of  the  ccHnments  on  the  care  guidelines 
were  based  on  this  understattding  of  the 
limited  purpose  and  scope  of  the 
guidelines. 

Hie  first  criterion  we  used  in 
considering  comments  was  consistency 
with  the  existing  regulations  and  law. 
We  made  changes  to  the  guidelines 
based  on  suggestions  that  helped  make 
the  guidelines  more  consistent  with  the 
regulations;  we  rejected  changes  that 
would  result  in  die  guidelines  exceeding 
or  conflkting  with  regulatory 
requirements.  For  example: 

•  We  added  suggested  interview 
questions  regarding  mail  delivery  and 
die  receipt  of  phone  calls,  based  on 
compatibiBty  with  the  resident  rights 
regulations, 

•  We  added  a  recommendation  that 
surveyors  shodd  check  whether 
infoimatiori  regarding  the  use  of 
restraints  is  contained  in  nursing  notes 
and  the  medical  record,  based  on 
consistency  with  medical  record 
requirements. 

•  We  did  not  add  suggested  language 
instructing  surveyors  to  verify  whether 
the  pharmacist  tiotifled  the  dietary 
department  of  adverse  food  or  drug 
interactions:  although  this  may  be  a 
desirable  standard  of  practice,  it -is  0ot  a 
regulatory  requirement 

•  As  suggested,  we  modified  a 
reference  to  the  "posting"  of  resident 
rights,  because  regulations  require  only 
that  residents  be  informed  of  dieir  r^ts 
and  that  the  resident  rights  policy  be 
available. 

A  second  criterion  that  we  applied  in 
assessing  the  commenters'  suggestion 
was  whether  each  suggestion  conformed 
with  the  intended  scope  of  the 
guidelines.  Thus,  we  had  to  weigh  the 
value  of  providing  additional  guidance 
to  the  surveyor  against  the  drawbacks 
of  becoming  too  prescriptive,  too 
simplistic  for  the  target  audience  of 
surveyors,  or  so  all-inclusive  as  to  be 
unmanageably  large  for  ready  use  by 
surveyors.  For  example: 

•  We  added  suggested  observation 
items,  interview  questions,  record 
review  items  and  evaluation  factors  in  a 
number  of  areas  associated  with  specific 
special  care  categories  reviewed  during 
a  survey,  includi^  catheters,  bowel/ 
bladder  training,  colostomy,  parenteral 
fluids/IVs.  tracheostomy,  tube  feeding, 
and  physical  and  chemical  restraints. 


•  We  did  not  add  suggested  ' '  .- :  \'  ■ 
descriptions  of  the  various  types  of  - 
exercises  that  should  be  provided  to 
residents  upon  releasa  from  different 
kinds  of  physical  restraints. 

•  We  added  suggested  interview 
questions  regarding  the  availability  of 
activities  to  bedfast  residents  and  the 
degree  of  choice  provided  to  residents  in 
sttdb  matters  as  dothing,  meals,  bathing 
schedule,  eta 

•  We  did  not  believe  it  necessary  to 
instruct  surveyors  to  take  into 
consid^ation  time  of  day  orrecent 
activitias  when  asaesring  the 
appropriateness  of  resident  grooming  or 
hygiene  or  to  provide  a  definition  of  the 
term  "clinical  study". 

Thottghoot  the  care  guidelines,  we 
attempted  to  incorporate  suggested 
changes  that  would  make  interview  : 
questions  more  open-ended  or  that 
would  eliminate  a  perceived  negative 
bias  from  interview  questions.  We>«lso 
adopted  suggestions  that  we  delete  or 
rephrase  interview  questions  that  would 
tend  to  undnmiae  a  resident's 
confidence  in  the  facility  or  would  call 
on  a  resident  to  comment  on  the -can 
provided  to  another  resident  ^f^a  did  not 
accept  suggestions  that  were  not  in 
keeping  with  the  outcome-orient^ 
nature  of  the  survey  process,  sudias 
instructing  surveyors  to  review 
committee  minutes,  pohcy  manuals  or 
other  written  administrative  materials. 

As  noted  previously,  we  believe  that 
many  of  the  suggestions  and  issues 
raised  by  the  commenters  should  ba 
deferred  to  a  work  group  of  regulators, 
industry  representatives,  healdi 
professionals,  and  consumer  advocates 
for  resolution.  With  respect  to  the  care 
guidelines,  we  believe  that  the  work     ■ 
group  approach  is  particularly  suitable 
for  the  many  clinical  practice  issues  that 
were  raised.  In  the  Dietary  Services 
area,  for  example,  most  of  the 
suggestions  we  received  consistedof 
often  conflicting  views  on  the  proper 
nutritional  standards  that  surveyors, 
should  be  using  in  assessing  resident 
meals  and  nutrition  plans.  Such  aspects 
of  the  care  guidelines  were  developed 
and  refined  via  a  consensus-based 
process,  and  we  believe  that  the  same 
approach  should  be  applied  to  their 
continuii^  evohition. 

Reviskms  lo  die  Regulations 

We  are  adopting  as  final  the  proposed 
rule  published  in  Ae  Federal  Register 
luly  1. 1987  at  52  FR  24752  with  the 
following  modifications: 

•  We  are  revising  the  Medicaid 
regulations.  1 442.30(a)(5)(ii).  to  clarify 
that  surveyors  wdll  observe  not  only  die 
actual  iHvvision  of  care  and  services  to 


residents,  but.also  the  effects  of  that 
catVi- 

•  We  are  revlsiiv  |442.3e(aH4)  by 
removing  the  specific  reference  to  a 
section  of  the  State  Operations  Manual 

•  We  are  redesignating  the  content  of 
Part  405.  Subpart  S.  Certtflcation 
Procedure  for  Providers  and  Suppliers  of 
Services,  to  new  Part  448.  Subparts  A 
and  B.  As  part  of  our  plan  to  make  the 
Code  <rf  Federal  Regulations  easier  to 
use,  we  are  redesigaating  Sulqiatt  S  of 
Part  405  as  Part  488.  Subparts  A  and  B. 
This  redetignation  merely  transfers  die 
existing  content  of  Subpart  S  to  Part  488 
without  sobetaittive  diaiige.  We  have     - 
made  only  technical  changes  indudlng 
revised  cross-references. 

•  We  are  revising  the  Medicare 
regulatione  atrede^gnated  |48e.2i6(b)(2) 
(formeriy  1405.1908)  to  darify  diat 
surveyors  will  observe  not  Oidy  the 
actual  provision  of  care  and  services  to 
residraits.  but  also  the  effects  of  that 
care. 

•  We  are  revising  redesignated 

S  488.28(6)  Iqr  removing  die  spedflc 
reference  to  a  section  of  Ihe  State 
Operations  Manual. 

•  We  ate  revising  redesignated 

S  488.28(e)^  (farinerly  1 4D6.190B)  to 
provide  that  follow-up  surveys  are 
conducted  "as  appropriate"  to  conform 
to  die  wording  of  i  442J0(a)(7)(viii). 

•  In  Part  488.  Sul^mrt  C,  we  are 
adding  1 488.100  to  indude  the  long  term 
care  survey  fonns.  Part  A. 

•  We  are  adding  1 488.105  to  Subpart 
C  to  indude  the  long  term  care  survey 
forms.  Part  B. 

•  We  are  adding  §  48&110  to  Subpart 
C  to  include  the  Procedural  guidelines 
used  in  long  term  care  surveys. 

•  We  are  adding  1 48&115  to  Subpart 
C  to  set  forth  the  Care  guidelines  used  to 
survey  facilities. 

Regulatory  impact  Analysb 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
r^ulation  that  meets  one  of  the  E.O. 
criteria  for  a  "major  rule";  that  is,  that 
would  be  likely  to  result  in:  An  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agendes,  or  geographic  regions:  or. 
significant  adverse' effects  on 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  in  domestic  or 
export  maricets.  In  addition,  we 
generally  prepare  an  initial  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C  801  dirou^  812),  unless 
the  Secretary  certifies  that  a  proposed 
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regulation  woulid  not  have  significant 
economic  impact  on  a  substantial 
number  of  smal|ientitie8.  For  purposes  of 
the  RFA.  we  trel^t  aD  long-term  care 
faciUlJes  as  jm«p  entities. 

This  final  rule  reflects  current  policy 
and  procedures!  ind  would  only  serve  to 
codify  in  regula|l|on8  those  practices 
which  have  alr^idy  been  implemented. 
This  rule  would  hot  establish  any 
incremental  ecotomic  burden  beyond 
those  currently  iQxperienced  by  long- 
term  care  fodUties. 

For  these  reasons,  we  have 
determined  tfiatja  regulatory  impact 
analysis  is  not  required.  Further,  we 
have  deterrainen.  and  the  Secretary 
certifies,  that  tlw  final  rule  will  not  have 
a  significant  ect)|iomic  impact  on  a 
substantial  number  of  small  entities,  and 
we  have  therefm  not  prepared  a 
regulatory  flexibility  analysis. 

Paperwork  Radoctkn  Act  of  MM 

Sections  488.||n,  488.105. 48&110  and 
488.115  of  this  fthal  rule  contain 
information  col|tetion  requirements.  As 
required  by  die  Paperwoiic  Reduction 
Act  of  1980  (44  U.S.C  3504),  we  are 
submitting  die  jonns  and  guidelines  to 
the  Executive  Qlfice  of  Management 
and  Budget  (EOMB)  for  its  review.  Other 
oiganizations  SQd  individuals  dftsiring 
to  submit  CQnui«nts  on  the  information 
collection  requ)i)ements  should  send 
them  to:  Alliso^jHerron.  Desk  Officer  for 
HCFA.  Office  M  Information  and 
Regulatory  Affitirs.  Room  3002,  New 
Executive  Builqiing.  Washington,  DC 
20503. 

List  of  Subjects 

42CFRPart40B 

Administrati|v  e  practice  and 
procedure,  Health  facilities,  Health 
professions,  Kiikiey  diseases. 
Laboratories,  Mbdicare,  Nursing  homes, 
Reporting  and  recordkeeping 
requirements,  fliiral  areas.  X-rays. 

42CFRPart44Z 

Grant  programs — health.  Health 
facilities,  Health  professions.  Health 
records,  Medicaid.  Nursing  homes. 
Nutrition.  Repqtting  and  recordkeeping 
requirements,  ^fety. 

42CFRPart4m 

Health  faciliUes,  Survey  and 
certification,  Fp^aas  andgutdeliaes. 


REOEjaiONATioN  Table 


Part  406 

Subparts 
40&i«>l(a) 
40S.1901  m  am 
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406.1901(d).. 
405.1901(e).. 
405.1901  (q). 
405.1902(14.. 


405.1902(b). 
405.19021c).. 


405.1902(d)  ~ 

405.1908-. 

405.1904„. 

405.1906.- 

406.1906-. 

406.1907.. 


406.1906.. 
406.1900.. 


406.1910- 
406.1011- 
405.1012- 
406.1913- 


486J>5 
488.06 
488.08 
468.10 
488.11 
488.12 
488.14 
488.18 
488.20 
408.24 
488.28 


SubpsrtS 
488.50 
488.52 


488.56 


488A4 
SubpirtC 
488.100 
488.106 
488.110 
486.115 


42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 

CTUPTCTIV-MEALTMC^j'liyUICBiO 
AOMMMTRATIOIIk  OCPAIIfMBIT  OF 
HEALTH  AND  HUMMtSERVICES 


CEfmRCATION 

A.  A  new  Part  488  is  established 
under  Subchapter  E.  to  read  as  follows: 

PART  488-8URVEY  AND 
CERTIFICATION  PROCEDURES 


Subpart 

Sac. 

488.1    Definitioiu. 
486.3    Conditioiisofparticipstion: 
CkMiditioiu  for  coverage. 

488.5  EfrectofJCAHOorAOA 
■ccreditatioa. 

488.6  Validation  survey. 
488.8    Civil  rights  requirements. 

488.10  State  survey  agency  review: 
Statutoiy  provisions. 

488.11  State  survey  agency  functions. 

488.12  Effect  of  survey  agency  certification. 
48ai4    Effect  of  FRO  review. 

488.18    Documentatioa  of  findings. 
488.20   Periodic  review  of  compliance  and 

approvaL 
488.24    Certification  of  noncompliance. 
488.2B    Determining  compliance. 
488.28    Providers  cl  suppliers  with 

deficiencies. 


SubpartA 
488.01 
488.03 


488.50    Special  requirements  applicable  to 

skilled  Bwsing  fadUties  with 

deficiencies. 
488.52    Special  recmirements  applicable  to 

independent  laboratories. 
488.54    Temporary  waivers  applicable  to 

hospitals. 
48636  Temporary  waivers  applicable  to 

sldlled  nursing  facilities. 


488M   SP*ctol  procaduras  lor  approving 
end^rtage  renal  djssase  fadHMes. 

488.64   Ranwla  fadhty  variuoas  for 
utilization  review  requiraments. 


Subpart  C—6unroy  FenuB  I 

488.100    Long  term  care  Sarvay  foiins.  Part  A 
488.106    Long  term  care  survey  fbnns.  Part  Bl 
488.110    Procedural  guidelines. 
488.11S    Careguidalines. 

Authority:  Sees.  HOC  1814, 1861. 1865. 1886, 
1871. 1880, 1881  and  1883  of  the  Social 
Security  Act  (42  U.S.C  1302, 13^,  138Sx. 
1396bb.  13B5CC.  1396hh.  1386qq.  ISOSrr  and 
1395tt). 


1 488.1 

As  used  in  Oiis  part — 

Accredited  hospital  means  a  hospital 
accredited  by  the  Johit  Commission  on 
Accreditation  of  Healthcare 
Organixations  or  by  the  American 
Osteopathic  Association. 

Act  means  the  Social  Security  Act 

AOA  stands  for  die  American 
Osteopathic  Association. 

Certification  is  a  recommendation 
made  by  the  State  survey  agency  on  the 
conqiUance  of  providers  and  siq>pliers 
with  die  conditions  of  participation  and 
conditions  of  coverage. 

Full  review  means  a  survey  of  .a 
hospital  for  compliance  with  all 
conditions  of  participation  for  hospitals. 

JCAHO  stands  for  the  Joint 
Commission  on  Accreditation  of 
Heal^care  C^anizations. 

Provider  of  Bervicea  at  provider 
means  a  hospital,  skilled  nursing 
facility,  home  health  agency,  hospice, 
conqirehensive  ou^tient  rehabilitation 
fadlity,  or  provider  of  outpatient 
physical  therapy  or  speech  pathology 
services. 

State  includes  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam,  and 
American  Samoa. 

State  survey  agency  means  the  State 
health  agency  or  other  appropriate  State 
or  local  agency  used  by  HFCA  to 
perform  survey  and  review  functions  for 
Medicare. 

Substantial  allegation  means  a 
complaint  whldireflects  on  the  health 
and  safety  of  patients  and  raises  doubts 
as  to  a  hospital's  compliance  with  the 
conditions  of  participation. 

Supplier  means  any  of  the  following: 
independent  laboratory;  portable  X-ray 
services:  physical  tiierapist  in 
independent  practice;  ESRD  facility; 
rural  health  clinic;  or  chiropractor. 


(a)  Basic  rules.  In  order  to  be 
aiqiroved  for  participation  in  or 
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covenfe  under  the  MedkaR  ptopaiB.  a 
prospective  pccfyidet  or  aqiplitr  mmt 

(1)  Meet  tne  t/pfncnte  etatatory 
definition  m  sectton  1861  or  section  1881 
oftkcAct:«id 

(Z)  Be  in  compliance  with  the 
appUcable  coBditiona  preeciibad  in 
Subpart  K.  L,  M.  N.  Qi  or  U  ol  Part  405. 
Subpart  C  of  Part  4111  ftrt  482;  or 
Sabpait  A  of  Part  4tl  erf  tlaa  diaptae. 

(b)  SpeaoTConeklkms.  (1)7116 
Seciirtary.  wtter  considtatioR  wMt  the 
jCAHO  or  AOA.  najr  nsoe  conditions 
of  participation  for  hospitals  higher  or 
more  precise  than  those  of  either  thosa 
accrediting  bodies. 

(2)  The  Secretary  m^.  at  a  Slate's 
request,  approve  hisalth  aad  s^^ 
re^uBOBenta  far  previdera  and  Mfipliers 
in  that  States  w^Hcfa  ara Uchtrthaa 
those  otherwise  applied  ia  the  Medicare 
program. 

(3)  If  a  State  or  p«^itieal  snbdiviaiBn 
imposes  hi|^  reqasrenents  on    . 
institution*  a*  a  eondilioB  foe  the 
purchase  of  health  ■cwieas  wider  a 
State  Medkaid  Plan  ^>provcd  onder 
Title  XK  of  &a  Act.  (or  if  Gaaa^  Paerto 
Rico,  or  the  Viiyn  Istamk  does  so  aider 
a  State  plan  for  Old  Age  Assistance 
under  Title  I  of  the  Act.  or  for  Aid  to  the 
Aged,  Blind,  and  Dia^iled  aader  the 
original  tide  XVI  of  the  Act),  ibe 
Secretary  ia  required  te  inpoae  siootar 
requirements  as  a  condition  for  payseat 
under  Medicare  in  that  St^e  or  political 
subdivision.  ■ 

i4$9S    EftactofJCilHOarAm 


Institutions  accredited  as  hospitals  by 
the  JCAHO  or  AOA  are  deemed  to  meet 
all  of  the  Medicare  contfitions  of 
participation  for  hospitals,  except 

(a)  The  requirement  for  ntiliantinn 
review  as  specified  in  secfion  ia6Mie)(6} 
of  the  Act  and  in  {  482.30  of  thie  chapter. 

(b)  The  ad(fitionaI  special  »*»fRng  and 
medic^  records  requirements  that  ace 
considered  necessary  for  die  provision 
of  active  treatment  in  pq^chiatdc 
hospitals  (section  1861(fl  of  the  Ac4  and 
implementing  regulations;  aoid 

(c)  Any  requirement  under  section 
1861(e)  oi  the  Act  and  impleaoiting 
regulations  which  the  Secretary,  after 
consulting  with  JCAHO  or  AOA. 
identifies  as  being  hitter  at  more 
precise  than  the  requirements  for 
accreditation  (x^tinn  ia65(a)(4)  of  the 
Act). 


S48M 

(a)  Basis  for  survey.  HCFA  may 
require  a  survey  oi  an  acoadited 
hospital  to  validate  the  fCAHO  ar  AOA 
accreditatioa  precesa.  These  surveys 
will  be  conducted  on  a  selective-saaiple 


basie.  er  in  response  to  I 

allpfl^Hnna  of  ■ignifirjint  Amtlnianr4»f 

^Bfftet  of  selection  far  mmny.  A 
hospital  selected  for  a  vaBdation  survey 
nasi:  (1)  Authorise  ito  acoadithir  body 
te  rriease  to  HCPA  or  the  State  sorvey 
agency  (on  a  confidential  basis  fas 
JCAHO  hospitals),  a  copy  of  the 
hospital's  current  accreditatioo  i 
(rof  the  rules  on  conudeBliallly,  i 
Cn  401.126: 

(2)  Authorize  carrying  out  the 
validation  survey,  and 

(9)  Authorize  its  accrediting  body  to 
release  periodic  status  reports  to  HCFA 
on  correction  of  deficiencies  when 
HCFA  and  the  accrediting  body  agree 
that  die  latter  will  Buwiter  the 
correction  defidences. 

(c)  Refusal  to  cooperate  with  survey. 
If  a  hotpHal  selected  for  a  validation 
surv^  fails  to  comply  with  the 
requircraents  specified  in  paragraph  (b) 
of  iU*  section,  it  will  no  longer  be 

ucvmco  wM  nrevT  cnv  ivmncsiv  cuiiui  umis 
of  participation  but  will  be  subject  to 
fuH  review  by  the  State  sorey  agency  in 
accordance  with  1 48&11  and  may  be 
sul^sct  to  tendnaths  of  its  prawider 
agreemcot  aadsr  1 4MLS3  af  tUa  cha^tor. 

(d)  CoiMflyaenwas  offmSmg  efnon- 
compliattoe  (1)  tf  a  validation  satvqr 
results  jn  a  finding  that  the  hoapita)  is 
out  of  compliance  with  one  or  more 
conditions  of  participation  and  a 
significant  deficiency  is  determined  to 
exist,  the  hospital  wiU  no  kaigier  he 
deemed  to  sseet  Ae  coaditiona  of 
participation,  ^lecifically,  the  hospital 
will  be  subject  to  the  i  tgaJiBMnils 
applied  to  unaccredited  hospitals  that 
are  found  out  of  compliance  foUovring  a 
State  agency  survey  ander  |  4128.  aad 
to  full  review  by  a  State  ageacy  survey 
in  accordance  with  1 4aK.ll. 

(2)  A  significant  deficiency  wiR  be 
determined  not  to  exist  ft. 

(i)  The  acmeifitlug  bo^  accepts  the 
State  survey  agency  fihdhigof 
deficiendea  anid  agrees  to  Biftntt<>r  the 
correctiaA  of  the  dsfjfinnrirs  in 
accordance  with  spedfied  fknm  itames: 
and 

(ii)  The  State  sorvey^  agen^  is  onaMe 
to  justify  to  HCFA  tiie  need  for 
continued  fbl  review  by  die  State 
survey  agency  to  assure  correction  of 
deficiencies;  and 

(iii)  The  accrediting  body  provides 
HCFA  with  peifodto  reports  er  progress 
toward  ccstecdana. 

(e)  ReinstaUag  effect  of  aecndkothn. 
An  accredited  hospital  will  be  once 
again  deemed  to  meet  the  Metficare 
conditions  of  participation  in 
accordance  wiA  this  section  if. 

(1)  It  withdraws  any  prior  sefiisel  to 
authorize  its  accrediting  body  to  release 


a  copy  of  te  koapilar*  curreol 
accreditatian  sway; 

(29  It  widkd^ws  any  prior  refasd  to 
allow  a  vaHaliaR  survey; 

(3)  It  withdraws  any  prior  refbsattQ  ' 
authorize  its  atxj  editing  body  to  rehase 
periodic  status  reports  on  correction 
progress;  and 

(4)  HCFA  fioda  that  the  hospital  meeta 
all  the  Medicare  conditions  (rf^ 
participation. 

(f)  Ihformal  administrative  nview.  (1) 
An  accredited  hoqutal  which  is 
dissatisfied  witha  finding  that  it  is  not 
in  compBance  with  a  condition  (d 
partic^tion.  or  a  fintfing  that  it  i*  no 
longer  deemed  to  meet  the  conditixm*  of 
partidpatioB.  is  entitled  to  an  informal 
administrative  review. 

(2)  The  hospital  awst  request  toforaal 
review  in  writing  withto  IS  days  of  the 
date  it  received  HCFA's  notice  of  the 
finding. 

f3)  The  teqaest  sheald  state  why  dw 
finding  is  considerid  incoRect  and 
shealdbe  sii  i—jiaiiiod  by  aay 
suppotting  evftdcBce  aad  argunenlai 

S48tJ   CMIri^rts 


Providers  aaast  meet  the  requjitunata 
of: 

(a)  Tide  VI  of  die  CMlnghto  act  of 
19M,  as  inqdcnMBtad  bf  4ft  cm  Pkrt  80. 
which  pravidee  thai  no  persoa  in  the 
United  Slalee  shall.  OB  iie  pound  of 
race,  color,  or  national  origii^  be 
exduded  bom  partdpation  ai,  be 
denied  the  bencllte  of,  or  the  sabiect  to 
discrimination  under,  any  program  or 
activity  receiving  Federal  finandal 
assistance  (section  601); 

(b)  Section  504  of  tiie  RehabilrtaboR 
Act  of  1973.  aa  impieBMnted  by  4S  CFR 
Part  84,  which  provides  that  ae  qualified 
handicapped  person  shall,  on  the  basis 
of  handicap,  be  excluded  fcom 
partidpab'on  in.  be  denied  the  benefits 
of,  or  othrwise  be  sabjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  finandal 
assistance;  and 

(c)  Other  pertinent  requiieniente  aiade 
by  the  Office  of  Qvfl  Righte  of  dn 
DepertBHBt  of  Healtb  aad  Honna 
Services. 

§488.10   State  survey  ageneyrevteiK 
Statutory  pravlsiQaL 

(a)  SeetiMi  1884(8)  of  te  Act  requires 
the  Secretary  to  enter  into  an  agreement 
with  any  SMe  tfiat  is  aUe  aad  willing  to 
do  so.  under  whidk  appropriate  State  or 
local  sarvey  agencies  witt  determine 
whether 

(1)  Providers  or  prospective  providers 
meet  (he  Medir-are  conditions  of 
partidpation: 


'AJi/' 


V 
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conditions  of 
(b)  Section 
that'ifaniDsti 


the 


(2)  Suppliers  meet  the  conditions  for 
coverage;  and 

(3)  Rural  health  clinics  meet  the 
rtification. 

BS(a)  of  the  Act  provides 
ition  is  Bccreditett  as  a 

hospitarby  th^  ICAHO. «  wijl  ba- 
deemed  to  oie^i  the  conditions  of 
participation: 

(1)  &(cept  tHilse  specified  in  S  48a5; 

(2)  Providedtiat  sudi  hospital  if  itis 
included.  withiM  a  validation  survey, 

iO  to  release  to 
ideatial  basis)  upon 

if  the  most  oorrent 

ation  survey, 
(c)  of  the  Act 
authorizes  theiSecretary  to  enter  into 
agreements  wii|tii  State  survey  agencies 
for  the  purpos^jof  conducting  validation 
surveys  in  hos^^tals  accredited  by  the 
ICAHO.  Sectio*  1865(b)  provides  that 
an  accredited  tibspital  which  is  found 
after  a  validatjob  survey,  to  have 
signific^Xit  deficiencies  related  to  the 
health  and  saffety  of  patients  will  no 
longer  be  deemed  to  meet  the  conditions 
of  participatiofu 

(d)  Section  l{865(a)  of  the  Act  also 
provides  that  ijflthe  Secretary  finds  that 
accreditation  ^f  an  institution  or  agency 
by  the  AOA  of  pny  other  national 
accreditation  body  provides  reasonable 
assurance  tha^  ^ny  or  all  of  the 


authorizes 
HCFA(ona 
Yeqiiest  a 
JCAHO 
tc)  Section 


conditions  of  participaUon  are  met.  the 
Secretary  may  treat  such  institution  BS 
meeting  the  cooditioiis  of  parfit:ipation. 
Tlie^ecretaty  has  found  that  thie  > 
accrtditatioa  of  hospitals  by  the  AOA- 
provides  such  reasonable  assurance;  ■'^• 
and  has  extended  tbe  same  procedures 
appUeaUa  to  JCAHO  accredited 
hospitals  to  AOA  accredited  hospitals. 

f  4Mkt.  1    Siaia  siway  apsiicy  functtona. 

State  and  iocal  agencies  that  have 
agreements  under  section  1864(a)  of  the 
Act— 

(a)  Survey  and  jnake 
recommendations  regarding  the  issues 
listed  in  1 488.10: 

(b)  Conduct  validation  surveys  as 
provided  in  1 488A 

(c)' Perform  other  survejrs  and  other 
apprbinlafe  activiliey  and  certify  ihetr 
findings  to  HCFA:  arid 

(d)  ReView  statements  obtained  from 
eachSNF,  setting  forth  (from  payroll 
records)  the  average  numbers  and  types 
of  personnel  tin  full-time  equivalents)  on 
each  tour  of  duty  during  at  least  1  week 
of  each  quarter,  such  week  to  be 
selected  by  the  survey  agency  and  to 
occur  irregularly  in  each  quarter  of  the 
year. 

S488.12    Effect  of  survey  agency 
cettillcaHan. 

Certifications  by  the  State  survey 


agency  represent  recommendations  to 

HCFA. 

~  (a)  On  the  basis  of  thMe 

recoRimendatiohs,  HCFA  will  detefmtne 

whether; 

'  (1)  A  prbvider  or  sii^Uei^  is  eligible  to 

participate  in  or  be  covered  under  the 

Medicare  program;  or ' 

(2)  An  accredited  hoqiital  is  deemed 
to  meet  the  Medicare  conditions  of 
partictpition  «r  is  subject  to  fallwiaim- 
by ^. State  survey  ageocy.  .'.  J-ik  ''^' 

(b)  Nettbe  of  HCFA'a  determination 
will  be  seitMo  the  provider  or  su|qi>lier. 

f488.14    ElfaeiofmOravlaw. 

When  a  PRO  i«  conducting  review 
activities  under  section  1154  of  the  Act 
and  Part  466  of  this  chapter,  its  activities 
shall  be  in  lieu  of  the  utilization  review 
and  evaluation  activities  required  of 
health  care  institutions  under  sections 
1861(e)(6).  1861(j)(8).  1861(j)(12).  and 
1861  (k)  of  the  Act  and  will  also  be  in 
lieu  of  survey,  compliance  and 
assistance  activities  required  of  State 
survey  agencies  under  section  1864(a) 
with  respect  to  those  sections. 

Subpart  C— Survey  Forms  and 
Procedures 

BILUNa  CODE  41W-01-M 


L.- 


S  A88.100    lacif!,  term  care  sinrvey  forms,  Part  A. 


OCPARTMENT  OF  HEALTH  ANO  HUMAN  SERVICES 
HEALTH  CARE  FINANCINQ  AOUfHNtSTRATION 


WWMA>yWOVED 

9MBMftyaK>«oq, 


PART  A  —  ADMINISTRATIVE  AND  PROCEDURAL  REQUIREMENTS 
MEDICARE  /  MEDICAID  SKILLED  NURSING  FACILITY  AND  INTERMEDIATE  CARE  FACIUTY  SURVEY  REPORT 


PROVIDER  NUMBER 

JStf 

PAOIUTY  NAilE  AND  ADORtSS  (City.  $M9.  Zip  CM9) 

VENDOR  NUMBER 

' 

SURVEY  DATE 

SURVEYORS'  NAMES 

TITLES 

« 

1 

'!■■-     ■ 

^ 

^     ■ 

- 

Form  HCFA42S  (2-M) 

1 

P^i 

R 


a 

I 


I 


MAME  OF  FAaUTY 


^ 


F600 


F501 


F503 


FS03 


F504 


F60S 


Fsoe 


F507 


F508 


F509 


F510 


wmjm»ym^A^  anp  wcai.  tAw$ 


>; 


6NF  (405.1180) 


DiieT 


A.  UOWMUfW 
SNF  (405.1120(a))     (Standard)     D  MET 


ICF(448J$1)     (SUnd«rd)  D  MET 


The  tacility  has  a  currant  Stala  Uoenae 
(Numbar .,      .     .) 


Q.  Pafwnnal  Lwanaura 
SNF(40S.1iaO(|»))    (Standard)     D  M6T 


iCF  (442,30(0      (Standard)  D  MET 


c. 


SNF  (406.1180(0))     (Standard)      G  MST 


ICF  (448.288)   (standard)  D  MET       D  NOT  MET 


ICF(448J1S)   (Standard)  D  MET       D  NOT  MET 


THo  MONNy  Is  ifl 

and  Ifioii  Imm  and  faoulitioM  ralatinQ  to 
MnHaikifi.  aonimiifitaaMa  airi  p^uitaUa 


FMaral.  Stat* 
a  and  safely. 


safiiy  MaukMianli. 


hmiHCF*«H(»M| 


--JUI-I-J'T     l,»T<tf    .1  .  .Li  i^-.l* 


^i^-  *  *^  rt  I  m^'ffmr'JU 


EXPLANATORY  STATEMENT 


< 

IS 

f 


T 
i 

r 


i 


NAME  OF  FACILITY 


CODE 


CXMPLIANCE  WITH  STATE  AND  LOCAL  LAWS/ 
GOVERNING  BODY  AND  MANAGEMENT 


YES 


i  iiliilll'  M    iiiltiltifcl 


NO 


N/A 


EXPLANATORY  STATEMENT 


F511 


F512 


F513 


F514 


F515 


F516 


F517 


F518 


F519 


The  facility  is  in  compiianc*  with  applical)i«  regulations 
pertaining  to: 


d-^ 


Buying,  dispensing,  safeguarding,  administering,  and 
disposing  of  medications  and  controlled  substances. 

Exception:  Not  applicable  to  SNFs. 


Construction,  ntaintertartce  and  equipment 

Exception:  Not  applicable  to  SNFs. 


Current  reports  from  all  responsible  governmental 
agencies  are  retained  at  the  facility. 


Qoveming  Body  and  Management  (CondlUon  ot  Partldpatlon) 

SNF  (405.1121)  D  MET       D  NOT  MET 

The  facility  has  a  governing  body  with  fun  legal  authority 
and  responsitNlity  lor  operation  of  the  facility. 


A.  Disclosure 

SNF  (405.1121(a))     (Standard)     D  MET       D  NOT  MET 

Full  disclosure  of  ownership  has  been  made  in 
accordance  with  requirements  at  42  CFR  420.206. 


B.  Administration 

SNF  (405.1121(C))     (Standard)      D  MET       D  NOT  MET 


1.  Written  bylaws  address  the  operation  of  the  facility. 


2.  Written  bylaws  and  policies  address  effective  resident 
care. 


3.  Bylaws  are  reviewed  and  revised  as  necessary. 


4 

ft 


< 

is 

z 

o 


S 

B3 

9 

-G. 

s 

e 

I 
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Form  HCFi^«2S  (2'«6) 


NAME  OF  FACILITY 


cSof 


F520 


PM1 


F522 


F523 


FS24 


F525 


F526 


F527 


GOVERNING  BODY  AND  MANAGEMENT 


ICF  (442.301)       (Standard)  D  MET       D  NOT  MET 


C.  lfMl«pfn4«nt  IMIcal  Rtvl«w 
SNF  (40S.1121(d))    (Standard)      O  MET       D  NOT  MET 

The  taciiity  hM  poNdM  wNGh  •nsMTf  that  ttM  iMiWy 
cooptf«tw  in  an  tffactivt  program  tar  ragular 
indaptndant  madical  •valuation  and  audit  of  raaidanta  in 
th«  fadiity  to  tha  axtant  raquirad  by  the  progranw  in 
which  tha  facility  partidpataa. 


D.  AdnHnialnitor 
SNF  (405.1121(e))  (Standard)        D  MET      DnOTMEtI 


ICF  (442.303)       (Standard)         G IMET      D  NOT  MET 


The  fadltty  haa  a  llcanaad  adminiatrator  who  haa  authority 
for  the  overall  operation  of  the  facility.  (Adminietrator'e 
license  or  registration  number ), 


e.  Retident  Cwre  Director 

ICF  (442.304)  (Standard) 


Q  MET       D  NOT  MET 


1.  The  administrator  or  another  professional  staff  meml)er  is 
0>e  resident  care  director  (RSb). 


2.  The  BSD  coordinates  and  monitors  each  resident's  care. 


Fonii  HCPAp52S  (2«) 


.... 

NAME  OF  FACILITY 

CODE 

GOVERNING  BODY  AND  MANAGEMENT 

YES 

NO 

N/A 

1 

EXPLANATORY  STATEMENT 

FS28 

F.  Institutional  Planning 

SNF  (405.1121(1))    (Standard)        D  MET       D  NOT  MET 

..^Jfl»-^ 

» 

1, 

F529 

1.  The  facility  has  an  overall  plan  and  budget  prepared  by  a 
committee  of  representatives  from  the  governing  body, 
administrative  staff,  and  the  organized  medical  staff  (if 
any). 

■                                           \ 

•                                   i 
*-* 

F530 

2.  The  overall  plan  and  budget  is  reviewed  and  updated  at 
least  annually. 

F531 

3.  The  plan  includes  a  capital  expenditures  plan,  if 
necessary. 

F532 

G.  Personnel  Policies  and  Procedures 

SNF  (405.1121(g))     (Standard)      □  MET             NOT  MET 

y-':-. 

- 

F533 

1.  The  facility  has  written  policies  and  procedures  that 
support  sound  resident  care  and  personnel  practices  and 
address,  at  least: 

a.  Control  of  communicable  disease; 

■Wji 

; 

F534 

b.  The  review  of  employee  incidents  and  accidents  to 
identify  heaKh  and  safety  hazards;  and 

F535 

c.  The  existence  of  a  safe  and  sanitary  environment. 

"':■■: 

1 

F536 

2.  Personnel  records  are  current,  availat)(e  to  each 
employee,  and  contain  sufficient  information  to  support 
placement  in  the  position  to  which  assigned. 

F537 

3.  Referral  or  provision  for  periodic  health  examinations  to 
ensure  freedom  from  communicable  disease. 

FormHC 

fA42S(2-86) 

-    :i 

Pao*  » 

§ 


PS 

g. 
8 

■r 
9 
Q. 


i 

0 

S 


NAME  OP  FACILITY 


CODE 


FS38 


F539 


F540 


F541 


F542 


F543 


F544 


F545 


GOVERNING  BODY  AND  MANAGEMENT 


YES 


H.  Outside  Resources/Consultant  AgrMmants 
SNF  (405.1121(0)    (Standard)        Q  MET       D  NOT  MET 


ICF  (442.317)    (Standard) 


D  MET       D  NOT  MET 


The  fteility  has  written  agreements  with  qualified  persons 
to  render  a  service  (if  it  does  not  employ  a  qualified 
professional  person  to  do  so).  The  agreements: 


1.  Address  the  responsibilities,  functions,  objectives,  and 
terms  (including  financial  arrangements  and  charges); 


2.  Are  signed  by  an  authorized  representative  of  the  facility 
and  the  outside  resource:  and 


3.  Specify  that  the  facility  retains  ultimate  responsibility  for 
ttie  services  rendered. 


I.  Notification  of  Change  in  Resident  Status 

SNF  (405.1121(D)  (Standard)         D  MET       D  NOT  MET 


The  facility  has  policies  and  procedures  to  notify 
physicians  and  other  responsible  persons  in  the  event  of 
an  accident  involving  the  resident,  or  resident's  physical, 
mental  or  emotional  status,  or  resident  charges,  billings  or 
related  administrative  matter. 


NO 


Fonn  HCFA«2S  (2-66) 


N/A 


EXPLANATORY  STATEMENT 


I 
I 


< 

s 

z 

o 


•«3 


90 

CB 
BB 

9 

o. 

(D 
OQ 

C 


o 

9 
oa 


P^t  • 


NAME  OF  FACIUTY 


CODE 


F546 


F547 


F548 


F549 


F550 


F551 


F552 


F563 


F5S4 


GOVERNING  BODY  AND  MANAGEMENT 


J.  RMidwit  Riglits 
SNF  (405.1 121(k))    (Standard)       Q  MET       D  NOT  MET 
bidicatora  1  thru  12  apply  to  SNFs. 


ICF  (442.311)     (Standard)  D  MET       D  NOT  MET 


a.  The  facility  infonra  each  resident.  tMfore  or  at  the  time  of 
admission,  of  his  rights  and  responsitNiities. 


b.  The  facility  informs  each  resident,  before  or  at  the  time  of 
admission,  of  aN  rules  governing  resident  conduct 


c.  The  facility  informs  each  resident  of  amendments  to  their 
policies  on  residsnts'  rights  and  responsibilities  and  rules 
governing  conduct 


d.  Each  resident  acknoMriedges  in  writing 

residents'  rights  information  and  any  amerKlment  to  It. 


e.  The  resident  must  be  informed  in  writing  of  aN  aervioes 
and  charges  for  services. 


f .  The  resident  must  be  informed  in  writing  of  all  cfiartgas  in 
services  and  cfiarges  before  or  at  the  time  of  admission 
and  on  a  continuing  basis. 


g.  The  resident  must  be  informed  a/t  services  not  covered  by 
Medicare  or  Medicaid  in  tfw  basic  rate. 


YES 


NO   N/A 


t+- 


EXPLANATORY  STATEMENT 


I 


f 


t 

IS 

z 

o 


I 


50 

e 

9 
PS 

(S 


Fom  HCFA42S  (»M) 


- 1.=  ,^.:. 


NAME  OF  FACILITY 


CODE 

GOVERNING  BODY  AND  MANAGEMENT 

YES 

NO 

N/A 

EXPIJkNATORY  STATEMENT 

F555 

2.  Msdical  Condition  and  TrMtmont 

a.  Fach  resident  is  informed  by  a  physician  of  his  health  and 
medical  condition  unless  the  physician  decides  that 
informing  the  resident  is  medically  contraindicated. 

1. 

F556 

b.  Each  resident  is  given  an  opportunity  to  participate  in 
planning  his  total  care  and  medical  treatment. 

F557 

c.  Each  resident  is  given  an  opportunity  to  refuse  treatment. 

:      •         i 

F5S8 

d.  Each  resident  gives  informed,  written  consent  before 
participating  in  experimental  research. 

F559 

e.  If  the  physician  decides  that  informing  the  resident  of  his 
health  and  medical  condition  is  medically  contraindicated. 
the  physician  has  documented  this  decision  in  the 
resident's  medical  record. 

FS60 

3.  Transfer  and  Discharge 

Each  resident  is  transfen-ed  or  discharged  only  for: 
a.  Medical  reasons. 

FS61 

b.  His/her  welfare  or  that  of  other  residents. 

Gi  ^    1 

F562 

c.  l4onpayment  except  as  prohibited  by  the  Medicare  or 
Medicaid  program. 

1 

FS63 

4.  Exordaing  Rights 

a.  Each  resident  is  encouraged  and  assisted  to  exercise 
his/her  rights  as  a  resident  of  the  facility  and  as  a  citizen. 

1  .             ■    - 

F564 

b.  Each  resident  is  allowed  to  submit  complaints  and 
recommendatmns  concerning  the  policies  and  sen/ices  of 
the  facility  to  staff  or  to  outside  representatives  of  the 
resident's  choice  or  both. 

F565 

c.  Such  complaints  are  submitted  free  from  restraint, 
coercion,  discrimination,  or  reprisal. 

FoffH  HC 

FA4^s(^86) 

Pig*  • 

90 

9 


< 

cn 
w 

Z 

o 


a. 

B 


90 

ST 

CB 

03 

3 
O. 

?0 
n 

00 

5' 

s 


•■:  I. 


NAME  OF  FACILITY 


CODE 


F566 


F567 


F568 


F569 


F570 


F571 


F572 


F573 


F574 


GOVERNING  BODY  AND  MANAGEMENT 


YES 


F575 


5.  Financial  Affaira 

a.  Residents  are  allowed  to  manage  their  own  personal 
financial  affairs. 


b.  The  facility  establishes  and  maintains  a  system  that 
assures  full  and  complete  accounting  of  residents' 
personal  funds.  An  accounting  report  is  made  to  residents 
in  skilled  nursing  facilities  at  least  on  a  quarterly  basis. 


c.  The  facility  does  not  commingle  resident  funds  with  any 
other  funds  other  than  resident  funds. 


d.  If  a  resident  requests  assistance  from  the  facility  in 
managing  his  personal  financial  affairs,  resident's 
delegation  is  in  writing. 


e.  The  facility  system  of  accounting  includes  written  receipts 
for 

1 .  All  personal  possessions  and  funds  received  by  or 
deposited  with  the  facility. 


2.  All  disbursement  made  to  or  for  the  resident. 


f.   The  financial  record  must  be  available  to  the  resident  and 
his/her  family. 


6.  Freedom  from  Abuse  and  Restraints 

a.  Each  resident  is  free  from  mental  and  physical  abuse. 


b.  Chemical  and  physical  restraints  are  only  used  when 
authorized  by  a  physician  in  writing  for  a  specified  period 
of  time  or  in  emergencies. 


c.  If  used  in  emergencies,  they  are  necessary  to  protect  the 
resident  from  injury  to  himself  or  others. 


NO 


N/A 


i'> 


H 


,','/ 


rtnil^  I 


fom  HCFA-52S  (2-86) 


EXPLANATORY  STATEMENT 


o. 

4^1 


a 

ft 


90 
a" 

(D 
0 

D 
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NAME  OF  FACILITY 


CODE 


F576 


F677 


FS78 


F579 


F580 


FS81 


FS82 


F583 


F584 


F585 


F586 


GOVERNING  BODY  AND  MANAGEMENT 


d.  The  use  is  authorized  by  a  professional  staff  member 
identified  in  the  written  poiidee  and  procedures  of  the 
facility. 


e.  The  uae  ie  reported  promptly  to  the  rseident't  phyaician 
by  the  staff  I 


7.  Privaey 

a.  Each  rseident  is  treated  with  respect,  consideration  and 
fuU  recognition  of  hiamer  dignity  and  indivkkjality. 


b.  Each  resident  is  given  privacy  during  treatment  and  care 
of! 


c.  Each  resident's  records,  including  information  in  an 
automated  data  bank,  are  treated  oontidentiaNy. 


d.  Each  resident  must  give  written  consent  before  the  facility 
fsleaaes  Information  from  ftis/tier  record  to  someone  not 
otheiwioe  auttwrized  to  receive  it. 


e.  lyiarried  rasidenis  are  given  privacy  during  visits  by  their 


f.  Married  residents  are  permitted  to  sttore  a  room. 


8.  Woffc 


No  resident  may  tw  requirsd  to  perform  services  for  the 
faemty.  I 


^F*  w  e^p^^^^w^^ee  ^pv  ^^^^^^^^^p^^B^^^^ee  ^w^^s  ^^^^ve^^^^B^^^v^e^^^w^v^v 


a.     Each  resident  is  aNowed  to  communicate,  asaociale  and 
meet  privately  with  individuals  of  his  choice  unless  this 
inmnges  upon  me  ngnis  oi  anomer  restoeni. 


b.     Each  reeldent  ie  eMowed  to  eend  and  receive  personal 
mail  unopened. 


YES 


NOlN/A 


EXPLANATORY  STATEMENT 


FOfM  HOr AvM  (fr4i| 


u. 
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NAME  OF  FACILITY 


CODE 


GOVERNING  BODY  AND  MANAGEMENT 


YES 


NO 


N/A 


EXPLANATORY  STATEMENT 


F587 


F588 


F589 


F590 


F591 


F592 


F593 


F594 


10.  ActivltiM 

Each  resident  is  allowed  to  participate  in  social,  religious, 
and  community  group  activities. 


11. 


Each  resident  is  allowed  to  retain  and  use  his  personal 
possessions  and  clothing  as  space  permits. 


12.  Written  PoNdee  and  Procedurae:  Delegation  of  Rights 
and  Responsli>«ltlee 

ICF  (442.312)  (Standard)  D  MET       D  NOT  MET 


igniJt, 


The  facility  has  written  policies  and  procedures  that 
provide  that  all  ttte  rights  and  responsitMities  of  a  resident 
pass  to  the  resident's  guardian,  next  of  kin  or  sponsoring 
agency  or  agencies  if  the  resident  is  adjudicated 
incompetent  urtder  State  law  or  is  determined  by  his 
physidan  to  t>e  incapable  of  understanding  his  rights  and 
responsibilities. 


b.  Physician  determinations  of  incapability  and  the  specific 
reasons  thereof  are  recorded  by  the  physician  in  the 
resident's  record. 


K.  Resident  Care  PoHdes 
SNF  (405.1121(1))    (Standard)        D  MET       D  NOT  MET 


t^ 


1.  The  facMity  has  written  policies  to  govern  the  continuing 
sidlled  nursing  care  and  related  medical  or  other  services 
provided. 


These  policies  reflect  awareness  of  and  provision  for 
meeting  the  total  medical  and  psychosocial  needs  of 
residents  including  admission,  transfer,  discharge 
planning,  and  the  range  of  services  available  to  residents; 
and 
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NAME  OF  FACILITY 


CODE 


F595 


F596 


F597 


Fsee 


F59e 


F600 


F601 


<f. 


F602 


Fe03 


F604 


F606 


GOVERNING  BODY  AND  MANAGEMENT 


3.  Th«  prolaction  of  residents'  personal  and  property  rights. 


4.  The  policies  are  developed  by  a  group  of  professional 
personnel,  including  the  Medical  Director  or  the  organized 
medical  staff,  and  are  periodically  reviewed  and  revised  Of 
necessary). 


5.  These  policies  are  availat)le  to  admittino  physicians, 
sponsoring  agencies,  residents,  and  the  puMie. 


6.  The  Medical  Director  or  a  registered  nurse  is  designated 
as  rasponaiMe  for  the  execution  of  the  policies. 


L  PubHe  AvaHabinty 
ICF(442.30S)   (Standard) 


D  MET       D  NOT  MET  ^ 


1.  The  faoiMy  has  wrmsn  poHdaa  and  prooedursa  governing 
ail  the  services  it  provides. 


Z,  The  poHdes  and  procedures  are  available  to  the  staff  and 
residents,  members  of  the  family,  the  public,  and  legal 
wpresentatives  of  residents. 


YESI  NO  [HIk 


M. 


iCF(442J06)   (Standard)  D  MET       D  NOT  MET 


The  lioiMy  has  written  policies  and  procedures  that  ensure  that  it 
admits  as  raaidenis  only  those  reaidenis  whose  needs  ean  be  met 
by: 

1.  the  fKillty  Itself. 


2.  the  facility  in  cooperation  with  community  resouroaa. 


3.  the  facNtty  in  cooperation  with  other  providem  of  care 
affiliated  with  or  under  contract  to  the  tecWty. 
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NAME  OF  FACILITY 


CODE 


GOVERNING  BODY  AND  MANAGEMENT 


YES 


NO 


N/A 


EXPLANATORY  STATEMENT 


F606 


F607 


F608 


F609 


F610 


F611 


F612 


F613 


F614 


F615 


F616 


N.  Transtors 
ICF  (442.307)     (Standard) 


n  MET       D  NOT  MET 


1.  The  facility  has  written  policies  and  procedures  to  ensure 
that  residents  are  transferred  promptly  to  a  hospital,  SNF 
or  other  appropriate  facility  when  a  change  is  necessary. 


2.  Except  in  emergencies,  the  facility  consults  the  resident, 
his  next  of  kin,  the  attending  physician,  and  tfie 
responsible  agency,  if  any,  at  least  five  days  before 
discharge. 


3.  The  facility  uses  casework  services  and  other  means  to 
ensure  that  adequate  arrangements  are  made  to  meet 
resklent's  needs  through  other  resources. 


O.  Restraints 

ICF  (442.308)    (Standard) 


n  MET       D  NOT  MET 


The  facilty  has  written  policies  and  procedures  that: 
1.  Define  the  uses  of  chemk»l  and  physical  restraints. 


2.  Identify  the  professional  personnel  who  may  authorize  the 
use  of  restraints  in  emergencies  under  442.311(f). 


3.  Describe  procedures  for  monitoring  and  controlling  the 
use  of  these  restraints. 


P.  Complaints 
ICF  (442.309)     (Standard) 


n  MET       Q  NOT  MET 


The  facility  has  written  polk:ies  and  procedures  that: 

1.  Describe  the  procedures  the  facility  uses  to  receive 
complaints  and  recommendatkms  from  residents. 


2.  Ensure  that  the  facility  responds  to  complaints  and 
recommendattons. 
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NAME  OF  FACILITY 


CODE 

GOVERNING  BODY  AND  MANAGEMENT 

YES 

NO 

N/A 

EXPLANATORY  STATEMENT 

F617 

Q.  Staff  D«v«lopm«it 

SNF  (405.1121(h))     (Standard)       C  MET       E  NOT  MET 

■ 

■■■■'■" 

1 

V 

i                    : 

! 

1 
1 

1    ' 
i 

F618 

iCF  (442.314)      (Standard)             D  MET       U  NOT  MET 

F619 

1.  The  facility  conducts  an  orientation  program  for  all  new 
employees  that  includes  a  review  of  all  its  policies. 

,;>."■■ 

F620 

2.  The  facility  plans  and  conducts  an  inservice  staff 
development  program  for  all  personnel  to  assist  them  in 
developing  and  improving  their  skills. 

> 

F621 

3.  The  facility  maintains  a  record  of  the  orientation  and  staff 
development  programs  it  conducts. 

T-  : 

' 

F622 

4.  The  record  includes  the  content  of  the  program  and  the 
names  of  participants. 

^ 

FB?3 

5.  Inservice  training  includes  at  least  prevention  and  control 
of  infections,  fire  prevention  and  safety,  confidentiality  of 
resident  information,  and  preservation  of  resident  dignity 
including  protection  of  resident's  privacy  and  personal 
and  property  rights. 
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NAME  OF  FACILITY 


CODE 


F624 


F625 


F626 


F627 


F628 


F629 


F630 


F631 


MEDICAL  DIRECTION 


Medical  Direction  (Condition  ol  Participation) 

SNF  (405.1122)  D  MET       D  NOT  MET 

The  facility  has  a  written  agreement  with  a  licensed 
physician  to  serve  as  Medical  Director  on  a  part-time  or 
full-time  basis  as  is  appropriate  to  the  needs  of  the 
residents  and  the  facility.  (See  405.1911(b)  regarding 
waiver  of  this  requirement.) 


A.  Coordination  of  Medical  Car* 

SNF  (405.1122(a))  (Standard)        D  MET       D  NOT  MET 


1.  Medical  direction  and  coordination  of  medical  care  in  the 
facility  are  provided  by  a  Medical  Director. 


2.  The  Medical  Director  is  responsible  for  development  of 
policies  approved  by  the  governing  body. 


3.  Coordination  of  medical  care  includes  liaison  with 
attending  physicians  to  ensure  their  writing  orders 
promptly  upon  admission  of  a  resident,  and  periodic 
evaluation  of  the  adequacy  and  appropriateness  of  health 
professional  and  supportive  staff  and  services. 


B.  Responsibilities  to  ttie  Facility 
SNF  (405.1122(b))    (Standard)       D  MET       D  NOT  MET 


YES  NO   N/A 


1 .  The  Medical  Director  is  responsible  for  surveillance  of  the 
health  status  of  the  facility's  employees. 


2.  Incidents  and  accidents  that  occur  on  the  premises  are 
reviewed  by  the  Medical  Director  to  identify  hazards  to 
health  and  safety. 
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NAME  OF  FACILITY 


CODE 


F632 


F633 


F634 


F635 


F636 


F637 


PHYSICIAN  SERVICES 


YES 


Physician  Services  (Condition  of  Parttclpatton) 


SNF  (405.1123) 


D  MET       D  NOT  MET 


Residents  in  need  of  sicilied  or  rehabilitative  care  are 
admitted  to  the  facility  only  upon  the  recommendation  of, 
and  remain  under  the  care  of.  a  physician.  To  ttie  extent 
feasible,  each  resident  desigitates  a  personal  physician. 


A.  Physician  Supervision 
SNF  (405.1123(b))  (Standard)         D  MET       D  NOT  MET 


ICF  (442.346)       (Standard)  D  MET       D  NOT  MET 


1.  The  facility  has  a  policy  that  the  health  care  of  every 
resident  must  be  under  the  supervision  of  a  physician. 


2.  All  attending  physicians  must  malce  arrangements  for  the 
medical  care  of  their  residents  in  tlwlr  absence. 


B.  Emergency  Services 

SNF  (405.1123(c))    (Standard)       D  MET       D  NOT  MET 

The  facility  has  written  procedures  available  at  each 
nurses'  station,  that  provide  for  having  a  physician 
available  to  furnish  necessary  medical  care  in  case  of 
emergency. 
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N/A 
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NAME  OF  FACILITY 


CODE 


NURSING  SERVICES 


YES 


NO 


N/A 


EXPLANATORY  STATEMENT 


F638 


F639 


F640 


F641 


F642 


F643 


Nursing  S«rvlcM  (Condition  ol  PmtMpMon) 

SNF  (405.1124)  D  MET 


n  NOT  MET 


The  facility  provides  24-hour  service  by  licensed  nurses, 
including  the  services  of  a  registered  nurse  at  least  during 
the  day  tour  of  duty.  7  days  a  week.  There  is  an 
organized  nursing  service  with  a  sufficient  numtier  of 
qualified  nursing  personnel  to  meet  the  total  nursing 
needs  of  all  residents  (See  405.1911(a)  regarding  waiver 
of  the  T'day  registered  nurse  requirenient). 


ICF  (442.342)     (Standard)  D  MET       D  NOT  MET 

The  facility  provides  nursing  care  as  needed  including 
restorative  nursing  care. 


9! 


A.  Director  of  Nursing  Services 

SNF  (405.1124(a))    (Standard)       D  MET       D  NOT  MET 


Ai^ 


n 


1.  The  director  of  nursing  services  is  a  qualified  registered 
nurse  employed  full-time. 


n< 


7 


2.  The  director  of  nursing  services  has,  in  writing. 

administrative  authority,  responsilMlity,  and  accountability 
for  the  functions,  activities,  and  training  of  the  nursing 
services  staff,  and  serves  only  one  facility  in  this  capacity. 


,ij^ 


3.  If  the  director  of  nursing  services  has  other  institutional 
responsibilities,  a  qualified  registered  nurse  serves  as 
assistant  so  that  there  is  the  equivalent  of  a  full-time 
director  of  nursing  services  on  duty. 


9 

ft 

3 


Forni  HCFA-S2S  (2-«6) 


Pag*  17 


NAME  OF  FACILITY 


CODE 


F644 


F645 


F646 


F647 


F648 


NURSING  SERVICES 
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F650 


F651 


B.  Health  Services  Supervision 

ICF  (442.339)    (Standard)  □  MET        D  NOT  MET 


The  facility  has  a  full-time  registered  nurse,  or  a  licensed 
practical  or  vocational  nurse  to  supervise  the  health 
services  7  days  a  week  on  the  day  shift. 


2.  The  nurse  has  a  current  State  license. 


3.  If  the  supervisor  of  health  services  is  a  licensed  practical 
or  vocational  nurse,  the  faoilty  has  a  formal  contract  with 
a  registered  nurse  to  serve  as  a  consultant  no  less  than  4 
hours  a  weel(. 


YES  NO   N/A 


4.  To  qualify  to  serve  as  a  health  services  supervisor,  a 
licensed  practical  or  vocational  nurse  must: 

a.  Have  graduated  from  a  State-approved  school  of 
practical  nursing,  or 


F649  b.  Have  education  or  other  training  that  the  State 

authority  responsible  for  licensing  practical  nurses 
considered  equal  to  graduation  from  a  State-approved 
school  of  practical  nursing,  or 


c.  Have  passed  the  Public  Health  Service  examination  for 
waivered  licensed  practical  or  vocational  nurses. 


If  the  nurse  in  charge  is  licensed  by  the  State  in  a 
category  other  than  registered  nurse  or  licensed  practical 

or  vocational  nurse: 

I 

a.  The  individual  has  completed  a  training  program  to  get 
the  license  that  includes  at  least  the  same  number  of 
classroom  and  practice  hours  in  all  nursing  subjects  as 
in  the  program  of  a  State-approved  school  of  practical 
or  vocational  nursing,  and 
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NAME  OF  FACILITY 


CODE 


F652 


S"*' 
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CT 


F653 


F654 


F655 


F656 


NURSING  SERVICES 


F657 


F658 


F659 


F660 


F661 


F662 


F663 


F664 


b.  The  State  agency  re8ponslt>le  for  licensing  the 
individual  submits  a  report  to  the  Medicaid  agency 
comparing  State-licensed  practical  nurse  or  vocational 
nurse  course  requirements  with  those  tor  the  program 
completed  by  the  individual. 


YES 


C.  Twenty-four  Hour  Nursing  Service 

SNF  (405.1 124<c))  (Standard)        D  MET       D  NOT  MET 


ICF  (442.338)      (Standard)  D  MET       D  NOT  MET 


1.  24-Hour  Nursing 

Nursing  policies  and  procedures  address  the  total  nursing 
needs  of  the  residents. 


The  policies  are  designed  to  ensure  that  each  resident 
receives: 

Treatment. 


Medications  as  prescribed. 


Diet  as  prescribed. 


Rehabilitative  nursing  care  as  needed. 


Proper  care  to  prevent  decubitus  ulcers  and 
deformities. 


Proper  care  to  ensure  that  residents  are  clean,  well- 
groomed  and  comfortable. 


NO 


Protection  from  accident  and  injury. 


Protection  from  infection. 


Encouragement,  assistance,  and  training  in  self-care 
and  group  activities. 


N/A 


Form  HCFA.62S  (2.*^ 


■1.... 


EXPLANATORY  STATEMENT 


a. 
«< 


93 

C 


9- 
Q. 

90 
(B 
00 

E. 

B 

c' 


19 


1 

II 

NAME  OF  FACILITY                                       ' 

1 

!          .  ■ 

CODE 

NURSING  SERVICES 

YES 

NO 

N/A 

EXPIJVNATORY  STATEMENT 

F665 

2.  Weekly  time  schedules  are  maintained  and  indicate  the 
number  and  classifications  of  nursing  personnel  including 
relief  personnel,  who  worked  on  each  unit  for  each  tour  of 
duty. 

■,   -Sir 

■ 
i 

F666 

D.  Rehabilitative  Nursing  Care 

SNF  (405.1124(e))  (Standard)               MET        Zl  NOT  MET 

F667 

Nursing  personnel  are  trained  in  rehabilitative  nursing. 

r >:■" ■>:■:".  ".: 

^ 

F668 

E.  Supervision  of  Resident  Nutrition 

SNF  (405.1124(f))  (Standard)                MET       C  NOT  MET 

7"? 

»   . 

,|:| 

F669 

A  procedure  is  established  to  inform  dietetic  service  of 
physicians'  diet  orders  and  of  residents'  dietetic  problems. 

ft* 

1 

F670 

F.  Administration  of  Drugs 
SNF  (405.1124(g))     (Standard)             MET              NOT  MET 

• 

F671 

Procedures  are  established  by  the  Pharmaceutical 
Services  Committee  (see  405.1127(d))  to  ensure  that 
drugs  are  checked  against  physicians'  orders. 

- 

F672 

G.  Conformance  with  Physicians'  Drug  Orders 

SNF  (405.1124(h))     (standard)             MET        D  NOT  MET 
Indicators  1  thru  4  apply  to  SNFs. 

F673 

iCF  (442.335)    (Standard)               D  MET              NOT  MET 

1                                      ^'                      /          •   ' 

F674 

1 .  Drugs  not  specifically  limited  as  to  time  or  number  of 
doses  when  ordered  are  controlled  by  automatic  stop 
orders  or  other  methods  in  accordance  with  written 
policies. 
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NAME  OF  FACILITY 


CODE 


F675 


F676 


F677 


F678 


NURSING  SERVICES 


YES 


2.  The  anending  physician  is  notified  of  an  automatic  stop 
order  prior  to  the  last  dose  so  that  the  physician  may 
decide  if  the  administration  of  the  drug  or  biological  is  to 
be  continued  or  altered. 


ICF  (442.334)    (Standard) 


D  MET       D  NOT  MET 


Physicians'  verbal  orders  for  drugs  are  given  only  to  a 
licensed  nurse,  pharmacist,  or  physician  and  are 
immediately  recorded  and  signed  by  the  person  receiving 
the  order.  (Verttal  orders  for  Schedule  II  drugs  are 
permitted  only  in  the  case  of  a  bona  fide  ennergency 
situation.) 


F679 


F680 


F681 


F682 


Such  orders  are  countersigned  by  the  attending  physician 
within  a  reasonable  time. 


H.  Storage  of  Drug*  and  Biologicals 

SNF  (405.1124(1))    (Standard)        Q  MET       D  NOT  MET 


1 .  Procedures  for  storing  and  disposing  of  drugs  and 
biologicals  are  established  by  the  pfiarmaceutical  services 
committee. 


2.  In  accordance  with  State  and  Federal  laws,  all  drugs  and 
biologicals  are  stored  in  locked  compartnrtents  under 
proper  temperature  controls. 


F683 


F684 


3.  Only  authorized  personnel  have  access  to  the  keys. 


4.  Separately  kx^ked,  permanently  affixed  compartments  are 
provided  for  storage  of  controlled  drugs  listed  in  Schedule 
II  of  the  Comprehensive  Drug  Abuse  PreventkMi  &  Control 
Act  of  1970  and  other  drugs  subject  to  abuse,  except 
under  single  unit  dosage  distributkNi  systems  in  whk:h  the 
quantity  stored  is  minimal  and  a  missing  dose  can  be 
readily  detected. 


NO   N/A 


5.  An  emergency  medicatton  kit  approved  by  the 
pharmaceutical  services  committee  is  kept  readily 
available. 
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NAME  OF  FACIUTY 


CODE 


F685 


F686 


F687 


F688 


F688 


•  r- 


F690 


DIETETIC  SERVICES 


Dietetic  Services  (CondUlon  of  Participation) 

SNF  (405.1125)  D  MET       D  NOT  MET 

The  facility  provides  a  hygienic  dietetic  service  that  meets 
the  daily  nutritional  needs  of  patients,  ensures  that  special 
dietary  needs  are  met.  and  provides  palatatite  and 
attractive  meals.  A  facility  that  has  a  contract  with  an 
outside  food  management  company  may  be  found  to  be 
in  compliance  with  this  condition  provided  the  facility 
and/or  company  meets  the  standards  listed  herein.  > 


A.  Staffing 

SNF  (405.1125(a))    (Standard)       D  MET       D  NOT  MET 


Overall  supervisory  responsibility  for  the  dietetic  service  is 
assigned  to  a  full-time  qualified  dietetic  service  supervisor. 


2.  if  the  dietetic  service  supervisor  is  not  a  qualified  dietitian, 
the  dietetic  service  supervisor  functions  with  frequent, 
regularly  scheduled  consultation  from  a  person  so 
qualified.  (§405.1 101(e).) 


3.  In  addition,  the  facility  employs  sufficient  supportive 
personnel  competent  to  carry  out  the  functions  of  the 
dietetic  service. 


If  consultant  dietetic  sennces  are  used,  the  consultant's 
visits  are  at  appropriate  times,  and  of  sufficient  duration 
and  frequertcy  to  provide  continuing  liaison  with  medical 
and  nursing  staffs,  advice  to  the  administrator,  resident 
counseling,  guidance  to  the  supervisor  and  staff  of  the 
dietetic  service,  approval  of  all  menus,  and  participation  in 
the  development  or  revisions  of  dietetic  policies  and 
procedures.  (See  §405.1121(1).) 


YES 


NO 


N/A 


EXPiJ^ATORY  STATEMENT 
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NAME  OF  FACILITY 


C006 


F691 


F692 


F693 


F694 


F695 


F696 


F697 


F698 


DIETETIC  SERVICES 


B.  Staffing 
ICF  (442.332)      (Standard) 


D  MET       D  NOT  MET 


1.  The  facility  has  a  staff  member  trained  or  experienced  in 
food  management  or  nutrition  who  is  responsit}le  for: 

a.  Planning  meals  that  meet  the  nutritional  needs  of  each 
resident. 


b.  Following  the  orders  of  the  resident's  physician. 


c.  To  the  extent  medically  possible,  following  the 
recommended  dietary  allowances  of  the  Food  and 
Nutrition  Board  of  the  National  Research  Council, 
National  Academy  of  Sciences  (Recommended  Dietary 
Allowances.  Sth  Ed..  1974). 


d.  Supervising  the  meal  preparation  and  service  to  ensure 
that  the  menu  plan  is  followed. 


2.     For  residents  who  required  medically  prescribed  special 
diets,  the  facility: 

a.  Has  menus  for  those  residents  planned  by  a 
professionally  qualified  dietitian  or  reviewed  and 
approved  by  the  attending  physician;  and 


b.  Supervises  the  preparation  and  serving  of  meals  to 
ensure  that  the  resident  accepts  the  special  diet. 


The  facility  keeps  for  30  days  a  record  of  each  menu  as 
served. 


Form  HCFA-52S  (2-86) 


N/A 


EXPIJVNATORY  STATEMENT 


Pagt23 


i 


w 


NAME  OF  FACILITY 


CODE 


F699 


F700 


F701 


F702 


F703 


DIETETIC  SERVICES/ 
SPECIALIZED  REHABILITATION  SERVICES 


YES 


C.  Hygiene  of  Staff 

SNF  (405.1125(f))    (Standard)        □  MET        D  NOT  MET 


In  the  event  food  service  employees  are  assigned  duties 
outside  the  dietetic  service,  these  duties  do  not  interfere 
with  the  sanitation,  safety,  or  the  time  required  for  dietetic 
work  assignments.  (See  §405.1 121(g).) 


D  Sanitary  Conditions 

SNF  (405.1125(g))     (Standard)      D  MET       D  NOT  MET 


Written  reports  of  inspections  by  State  and  local  health 
authorities  are  on  file  at  the  facility,  with  notation  made  of 
action  taken  by  the  facility  to  comply  with  any 
recommendations. 


Specialized  Rehabilitation  Services  (Condition  ot  Participation) 

SNF  (405.1126)  D  MET        D  NOT  MET 

The  facility  provides,  or  arranges  for,  under  written        ' 
agreement,  specialized  rehabilitative  services  by  qualified 
personnel  (i.e.,  physical  therapy,  speech  pathology  and 
audiology,  and  occupational  therapy)  as  needed  by 
residents  to  improve  and  maintain  functioning.  Safe  and 
adequate  space  and  equipment  are  available, 
commensurate  with  the  services  offered.  If  the  facility 
does  not  offer  such  services  directly,  it  does  not  admit  nor 
retain  residents  in  need  of  this  care  unless  provision  is 
made  for  such  services  under  arrangement  with  qualified 
outside  resources  under  which  the  facility  assumes 
professional  responsibility  for  the  services  rendered.  (See 
§405.1121(1).) 


NO 


N/A 


Fonii  HCFA-S2S  ,'2-M) 


NAME  OF  FACILITY 


i 

! 
f 

f 


CODE 


SPECIALIZED  REHABILITATION  SERVICES 


EXPLANATORY  STATEMENT 


F704 


A.  Staffing  and  Organization 
SNF  (405.1126(a))  (Standard)         D  MET       D  NOT  MET 
Indicatora  1  ttmj  3  apply  to  SNFa 


F705 


F706 


F707 


F708 


ICF  (442.343 )     (Standard)  D  MET       D  NOT  MET  ^ 


1.  Specializad  rehabilitativa  aarvicaa  ar«  provldad.  in 
acoordanco  with  accoptad  profassional  practicaa,  t)y 
qualiflad  therapista  or  t>y  quaHflad  aaaiatanta  or  othar 
supportiva  paraonnei  undar  tha  auparviaion  of  qualifiad 
tharapiata. 


2.  Othar  rahat)ilitativa  aarvicaa  alao  may  tM  providad,  tHit 
muat  ba  in  a  facility  whara  an  rahabilitativa  aarvicaa  ara 
providad  through  an  organizad  rahabilitativa  aarvica  under 
tha  auparviaion  of  a  phyaidan  qualifiad  in  phyaical 
medicine  who  determinea  the  goala  and  limitationa  of 
theae  aarvicaa  and  asaigna  dutiea  appropriate  to  tha 
training  and  experience  of  those  providing  auch  aervices. 

Exception:  Ooaa  not  apply  to  ICFa. 


Written  adminiatrativa  and  reaident  care  pdidea  and 
procedures  are  developed  for  rehal)ilitative  aervioea  by 
appropriate  therapiats  and  rapreaantativaa  of  the  medical, 
administrative,  and  nursing  staffs. 

Exception:  Doaa  not  apply  to  ICF'a 
Sea  Qanaral  Raqulramenta  442.305 


FOm  HCFA42S  (24a) 


PiQias 


NAME  OF  FACILITY 


CODE 


F709 


F710 


F711 


SPECIALIZED  REHABILITATION  SERVICES/ 
PHARMACEUTICAL  SERVICES 


B.  Documentation  of  Sorviccs 

SNF  (405.1126(c))    (Standard)       Q  MET       CU  NOT  MET 

The  physician's  order,  the  plan  of  rehatMlltative  care, 
services  rendered,  evaluations  of  progress,  and  other 
pertinent  infonnation  are  recorded  in  the  patient's  medical 
record,  and  are  dated  and  signed  t>y  the  physician 
ordering  the  service  and  the  person  who  provided  the 
service. 


C.  Qualifying  to  Provide  Outpatient  Physical  Therapy  Services 

SNF  (405.1126(d))     (Standard)      D  MET       D  NOT  MET 

If  the  facility  provides  outpatient  physical  therapy  services, 
it  meets  the  applicable  health  and  safety  regulations 
pertaining  to  such  services  as  are  ir)cluded  in  Sut>part  Q 
of  this  part.  (See  §405.1719,  405.1720.  405.1722(a)  and 
(bKiX2X3X').  W.  (5).  (6).  (7),  and  (8):  and  405.1725.) 


Pharmaceutical  Servleea  (Condition  of  Participation) 

SNF  (405.1127)  D  MET       D  NOT  MET 

The  facility  has  appropriate  methods  and  procedures  for 
the  disperaing  and  administering  of  drugs  and  biologicals. 
The  facility  Is  responsible  for  providing  such  drugs  and 
biologicals  for  its  residents,  insofar  as  they  are  covered 
under  the  programs,  and  for  ensuring  that  pharmaceutical 
services  are  provided  in  accordance  with  accepted 
professional  principles. 


YES 


NO 


N/A 


EXPLANATORY  STATEMENT 


Form  HCFA426  (246) 
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p^ftn 
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NAME  OF  FACILITY 


CODE 

PHARMACEUTICAL  SERVICES 

YES 

NO 

N/A 

EXPLANATORY  STATEMENT 

F712 

A.  Supervision  of  S«rvicM 

SNF  (405.1127(a))    (Standard)       D  MET       D  NOT  MET 

H 

F713 

1.  The  pharmaceutical  services  are  under  the  general 
supervision  of  a  qualified  pharmacist. 

c 

F714 

2.  The  pharmacist  is  responsible  to  the  administrative  staff 
for  developing  coordinating,  and  supervising  all 
pharmaceutical  services. 

• 

F715 

3.  The  pharmacist  (if  not  a  full-time  employee)  devotes  a 
sufficient  number  of  hours,  based  upon  the  needs  of  the 
facility,  during  regularly  scheduled  visits  to  carry  out  these 
responsibilities. 

( 

. 

F716 

ICF  (442.333)  (Standard)                D  MET       D  NOT  MET 

•  ;■ 

F717 

1.  The  facility  employs  a  licensed  pharmacist,  or        j 

F718 

2.  The  facility  has  formal  arrangements  with  a  licensed 
pharmacist  to  advise  the  facility  on  ordering,  storage, 
administration,  disposal  and  recordkeeping  of  drugs  and 
biologicals. 

■  I 
1 

F719 

B.  Control  and  Accountability 
SNF  (405.1127(b))    (Standard)              MET       D  NOT  MET 

F720 

1.  The  pharmaceutical  service  has  procedures  for  control 
and  accountability  of  all  drugs  and  biologicals  throughout 
the  facility. 

f 

F721 

2.  Only  approved  drugs  and  biologicals  are  used  in  the 
facility. 

-._'■■ 

F722 

3.  Records  of  receipt  and  disposition  of  all  controlled  drugs 
are  maintained  in  sufficient  detail  to  enable  an  accurate 
reconciliation. 
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NAME  OF  FACILITY 


CODE 


PHARMACEUTICAL  SERVICES/ 
LABORATORY  AND  RADIOLOGIC  SERVICES 


EXPLANATORY  STATEMENT 


F723 


F724 


F725 


F726 


F727 


F728 


F729 


C.  Pharmaceutical  Services  Committee 

SNF  (405.1 127((j))  (Standard)         D  MET        D  NOT  MET 


1 .  A  pharmaceutical  services  committee  or  its  equivalent 
develops  written  policies  and  procedures  for  safe  and 
effective  drug  therapy,  distribution,  control  and  use. 


2.  The  committee  is  comprised  of  at  least  the  pharmacist; 
the  director  of  nursing  services,  the  administrator,  and 
one  physician.    . 


3.  The  committee  oversees  pharmaceutical  services  in  the 
facility,  makes  recommendations  for  improvement,  and 
monitors  the  service  to  ensure  its  accuracy  and  adequacy. 


Laboratory  and  Radiologic  Services  (Condition  of 
Participation) 


SNF  (405.1128) 


n  MET        n  NOT  MET 


The  facility  has  provision  for  promptly  obtaining  required 
laboratory,  X-ray,  and  other  diagnostic  services. 


A.  Provision  for  Services 

SNF  (405.1128(a))  (Standard)        D  MET        D  NOT  MET 


1.  If  the  facility  provides  its  own  latx)ratory  and  X-ray 

services,  these  meet  the  applicable  conditions  established 
for  certification  of  hospitals  that  are  contained  in  405.1028 
and  405.1029,  respectively. 


Form  HCFA-52S  (2-66) 
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NAME  OF  FACILITY 


CODE 


LABORATORY  AND  RADIOLOGIC  SERVICES/ 
DENTAL  SERVICES 


YES 


NO 


N/A 


F730 


If  the  facility  itself  does  not  provide  such  services, 
arrangements  are  made  for  ot)taining  these  services  from 
a  physician's  office,  a  participating  hospital  or  skilled 
nursing  facility,  or  a  portable  X-ray  supplier  or 
independent  lat)oratory  which  is  approved  to  provide 
these  services  under  the  program. 


F731 


3.  The  facility  assists  the  resident,  if  necessary,  in  arranging 
for  transportation  to  and  from  the  source  of  service. 


F732 


B.  Blood  and  Blood  Products 

SNF  (405.1128(b))   (Standard)        D  MET       D  NOT  MET 


F733 


Blood  handling  and  storage  facilities  are  safe,  adequate, 
and  properly  supervised. 


F734 


2.  If  the  facility  provides  for  maintaining  and  transfusing 
blood  and  blood  products,  it  meets  the  conditions 
established  for  certification  of  hospitals  that  are  contained 
in  §405.1028(j). 


< 
o. 

Z 

o 


2 


F735 


3.  If  the  facility  does  not  provide  its  own  facility  but  does 
provide  transfusion  services  alone,  it  meets  at  least  the 
requirements  of  §405.1 028(jX1).  (3).  (4).  (6).  and  (9). 


F736 


Dental  Services  (Condition  ot  Participation) 

SNF  (405.1129)  D  MET       D  NOT  MET 

The  facility  has  satisfactory  arrangements  to  assist 
residents  to  obtain  routine  and  emergency  dental  care 
(See  §405.1121(1).  (The  basic  Hospital  insurance  Program 
does  not  cover  the  services  of  a  dentist  in  a  skilled 
nursing  facility  in  connectkxi  with  the  care,  treatment, 
filling,  removal,  or  replacement  of  teeth  or  structures 
supporting  the  teeth;  and  only  certain  oral  surgery  is 
included  in  the  Supplemental  Medical  Insurance 
Program.)  i 
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Form  HCFA-62S  (2-86) 


NAME  OF  FACILITY 

CODE 

DENTAL  SERVICES/SCX^IAL  SERVICES 

YES 

NO 

N/A 

EXPLANATORY  STATEMENT 

F737 

A.  Advisory  Dentist 

SNF  (405.1129(a))   (Standard)       D  MET       D  NOT  MET 

i.i  ' 

, 

1 

F738 

A  dentist  recommends  oral  hygiene  policies  and  practices 
for  ttie  care  of  residents.  (§405.1 121(h). 

• 

F739 

B.  Arrangements  of  Outside  Services 

SNF  (405.1129(b))  (Standard)         D  MET       D  NOT  MET 

'" 

' 

F740 

1.  The  facility  has  a  cooperative  agreement  with  a  dentist, 
and 

^' 

- 

F741 

2.  Maintains  a  list  of  dentists  in  the  community  for  residents 
who  do  not  have  a  private  dentist. 

- 

1 

F742 

3.  The  facility  assists  the  resident,  if  necessary,  in  arranging 
for  transportation  to  and  from  the  dentist's  office. 

i 

F743 

Social  Services  (Condition  of  Participation) 

SNF  (405.1130)                                  DmET       D  NOT  MET 

the  facility  has  satisfactory  arrangements  for  identifying 
the  medically  related  social  and  emotional  needs  of  the 
resident.  It  is  not  mandatory  that  the  skilled  nursing 
facility  itself  provide  social  services  in  order  to  participate 
in  the  program.  If  the  facility  does  not  provide  social 
services,  it  has  written  proMdures  for  referring  residents 
in  need  of  social  sennces  to  appropriate  social  agencies. 
If  social  services  are  offered  fay  the  facility,  they  are 
provided  under  a  clearly  defined  plan,  by  qualified 
persons,  to  assist  each  resident  to  adjust  to  the  social 
and  emotionai  aspects  of  the  resident's  illness,  treatment, 
and  stay  in  the  facility. 
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NAME  OF  FACILITY 


CODE 


F744 


F745 


F746 


F747 


F748 


F749 


F750 


SOCIAL  SERVICES 


F751 


A.  Social  S«rvic«  FunctkMW 
SNF  (405.1130(a))    (Standard)      D  MET       D  NOT  MET 


Servicea  are  provided  to  meet  the  aocial  and  emotionai 
rteeds  of  reaidents  by  qualified  staff  of  tfw  facHity,  or  by 
referral,  based  on  established  procedures,  to  appropriate 
social  agencies. 


ICP  (442.344(b)) 


D  MET       D  NOT  MET 


The  facility  either  provides  these  services  Itself  or 
arranges  for  them  with  qualified  outside  resources. 


B.  Staffing 
SNF  (405.1130(b))     (Standard)      D  MET       D  NOT  MET 


EXPLANATORY  STATEMENT 


1.  If  the  facility  offers  social  sen/ices.  a  member  of  the  staff 
of  the  facility  is  designated  as  responsible  for  social 
services. 


2.  If  the  designated  person  is  not  a  qualified  social  worker, 
the  facility  has  a  written  agreement  with  a  qualified  social 
worker  or  recognized  social  agency  for  conaultatran  and 
assistance  on  a  regularly  scheduled  basis.  (See 
$405.1 101(s).) 


3.  The  social  service  also  has  sufficient  supportive  personnel 
to  meet  resident  needs. 


4.  Facilities  are  adequate  for  social  servk:e  personnel,  easily 
accessible  to  resklents  and  medical  and  other  staff,  and 
ensure  privacy  for  interviews. 


Foim  HCFA42S  (2-ae) 
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NAME  OF  FACILITY                                                                                                                                   ' 

" 

CODE 

SOCIAL  SERVICES/ACTIVITIES 

YES 

NO 

N/A 

I 

EXPLANATORY  STATEMENT 

F752 

ICF  (442.344(c))                                  D  MET       D  NOT  MET 

"■  ::■  -..:;■■ 

1 
1 

I 

• 

F753 

The  facility  designates  one  staff  member,  qualified  by 
training  or  experience,  to  be  responsible  for 

a.  Arranging  for  social  services;  and 

' 

F754 

b.  Integrating  social  services  with  other  elements  of  the 
plan  of  care. 

iM 

F755 

C.  Records  and  Confidentiality 

SNF  (405.1130(c))    (Standard)      D  MET       D  NOT  MET 

"X  ' 

1 

F756 

Records  of  pertinent  social  data  about  personal  and 
family  problems  medically  related  to  the  resident's  illness 
and  care,  and  of  action  taken  to  meet  the  resident's 
needs,  are  maintained  in  the  resident's  medical  records. 

iiyiiiiis;^ 

F757 

If  sooal  services  are  provided  by  an  outside  resource,  a 
record  is  nuuntained  of  each  referral  to  such  resource. 

F758 

Aetivitiee  (CondtUon  ol  PvtMpatlon) 

SNF  (405.1131)                                 D  MET       D  NOT  MET 

The  facility  provides  for  an  activities  program,  appropriate 
to  the  needs  and  interests  of  each  resident,  to  encourage 
self  care,  resumption  of  normal  activities,  and 
maintenance  of  an  optimal  level  of  psychosoaal 
functioning. 
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NAME  OF  FACIUTY 


CODE 


F759 


F760 


F761 


F762 


F763 


ACTrvmES/MEDICAL  RECORDS 


F764 


A.  Staffing 

SNF  (405.1131(a))    (Standard)       D  MET       D  NOT  MEtI 


A  member  of  the  fadlity'a  ataff  ia  deaignaled  aa 
responaibie  for  the  actMtiea  program. 


If  not  a  qualified  activiliea  cooftMnaior,  thia  ataff  member 
funetiona  with  fraquani,  ragulaify  aeheduled  oonaultation 
from  a  peraon  ao  qualified.  (See  «406.l10l(o).) 


ICF  (442.345(b)) 


n  MET       D  NOT  MET 


The  facility  deaignatea  one  ataff  member,  qualified  by 
training  or  awparlenoe  m  dkvoUng  group  activity,  to  be 
reaponaible  for  activity  aaivlce. 


Medioai  Reeofria  (OondNtan  orffartMMtfon!) 

SNF  (406.1132)  D  MET       D  NOT  MET 

The  facility  maintaina  dinical  (medical)  reoorda  on  all 
reaidanta  in  accordance  with  acoapiad  prolaaalDnal 
atandarda  and  pracdcea.  The  medical  record  aeivice  haa 
auffident  ataff,  facWtiea.  Md  equipment  to  provide 
medical  recorda  that  are  compMaly  and  accurately 
documented,  raadHy  aeceaaible.  and  ayatematically 
organized  to  facilitate  retrieving  and  compiling  infbrmation. 


ICF  (442.318(a)) 


D  MET       D  NOT  MET 


The  facility  maintaina  an  organized  reaident  record  ayatem 
that  containa  a  record  lor  each  reeidenl. 


FMin  HCFA«25  (M« 


NAME  OF  FACILITY 


CODE 


F765 


F766 


F787 


F768 


F768 


F770 


F771 


F772 


F773 


F774 


MEDICAL  RECORDS 


A.  Staffing 
SNF  (405.1132(a))  (Standard)         D  MET       D  NOT  MEtI 


1.  Overall  superviaory  responsibility  for  ttw  medical  raoonl 
aervioe  is  aasignod  to  a  fui^ime  employee  of  the  facility. 


2.  Ttw  tedlily  also  emptoys  suffidem  supportive  personnel 
competent  to  cerry  out  tlie  functions  of  the  medical  record 
service. 


EXPLANATORY  STATEMENT 


3.  If  the  medical  r^coid  supervieor  is  not  a  qualified  medical 
record  practitioner,  this  person  functions  with  consultation 
from  a  person  qualified.  (See  £406.1101(0.) 


B.  rroter tlon  of  Medical  flecofd  InfOfmation 

SNF  (406.1132(b))     (standard)      D  MET       D  NOT  MEt| 


ICF  (442.318(d)) 


D  MET       D  NOT  met! 


The  facility  safsguaide  medical  record  information  against 


C.  Phvaieien  DoeiMMiilaikin 
SNF  (406.1132(d))  (Standard)        D  MET       D  NOT  MEtI 


1.  Only  physicians  enter  or  authenticate  in  medical  records 
opinions  that  require  medical  Judgment  (in  accordance 
with  medical  staff  bylaws,  rulM,  and  regulations,  if 
applicable). 


2.  All  physicians  sign  their  entries  into  the  medical  record. 
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NAME  OF  FACILITY 


CODE 


F775 


F776 


F777 


F778 


MEDICAL  RECORDS 


YES 


F779 


F780 


D.  Comptotion  of  Records  and  CMitralizaUon  of  Roporto 

SNF  (405.1132(e))  (Standard)        D  MET       D  NOT  MET 


1.  Current  medical  records  and  those  of  discharged 
residents  are  completed  promptly. 


2.  All  clinical  information  pertaining  to  a  resident's  stay  is 
cenualized  in  the  resident's  medical  record. 


j^ 


NO 


E.  Retention  and  Preseivatlon 

SNF  (405.1132(f))    (Standard)        D  MET       D  NOT  MET 

Medical  records  are  retained  for  a  period  of  time  not  less 
than  that  determined  t)y  the  respective  State  statute,  the 
statue  of  limitations  in  the  State,  or  5  years  from  the  date 
of  discharge  in  the  atnence  of  a  State  statute,  or,  in  the 
case  of  a  minor,  3  years  after  the  resident  becomes  of 
age  under  State  law. 


ICF  (442.318(e)) 


D  MET       D  NOT  MET 


The  facility  must  keep  a  resident's  record  for  at  least  3 
years  after  the  resident  is  discharged. 


F.  Location  and  FacUltlea 

SNF  (405.1 132(h)) (Standard) 


D  MET       D  NOT  MET 


The  facility  maintains  adequate  facilities  and  equipment, 
convenieritly  located  to  provide  efficient  processing  of 
medical  records  (reviewing,  indexing,  filing,  and  prompt 
retrieval). 


F0imHCFA«26(249 
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N/A 


tti,^^ 


EXPLANATORY  STATEMENT 
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NAME  OF  FACIUTY 


CODE 


F781 


F782 


F783 


F784 


F785 


TRANSFER  AGREEMENT 


Transf sr  AgrMimnt  (Condition  ol  Pwtidpatton) 

SNF  (405.1133)  D  MET       D  NOT  MET 


ICF  (442.316)    (Standard) 


D  MET       D  NOT  MET 


The  facility  has  in  affect  a  transfer  agreement  with  one  or 
more  hoepitals  approved  for  participation  under  the 
programs,  which  provides  the  basis  for  effective  working 
arrangements  under  which  inpatient  hospital  care  or  other 
hospital  services  are  available  promptly  to  the  facility's 
residents  when  needed.  (A  facility  that  has  been  unable  to 
establish  a  transfer  agreement  with  the  hospitaKs)  in  the 
community  or  service  area  after  documented  attempts  to 
do  so  is  considered  to  have  such  an  agreement  in  effect.) 
Exception:  A  facility  that  has  been  unable  to  establish  a 
written  agreement  after  documented  attempts  to  do  so,  is 
considered  to  have  such  an  agreement. 


Recldent  Transfsf 

SNF  (405.1 133(a))  (Standard)        D  MET       D  NOT  MET 


A  hospital  and  a  skilled  nursing  faculty  shall  be 
consMered  to  have  a  transfer  agreement  in  effect  if.  by 
reason  of  a  written  agreement  between  them  or  On  case 
of  two  institutkNis  are  under  common  oontroO  by  reeaon 
of  a  written  undertaking  by  the  person  or  body  which 
controls  them,  there  is  reasonable  assurance  that: 

1.  Transfer  of  patients  will  be  effected  between  the 
hospital  and  the  skilled  nursing  facility,  ensuring  timely 
admissk)n,  whenever  such  transfer  is  medically 
appropriate  as  determined  by  the  attending  physwian. 


F«lllHCFA«2S(»M) 
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NAME  OF  FACILITY 


CODE 

TRANSFER  AGREEMENT/PHYSICAL  ENVIRONMENT 

YES 

NO 

N/A 

EXPLANATORY  STATEMENT                                1 

I 

F786 

2.  There  wit!  be  interchange  of  medical  and  other 
information  necessary  or  useful  in  the  care  and 
treatment  of  individuals  transferred  between  institutions, 
or  in  determining  whether  such  individuals  can  be 
adequately  cared  for  otherwise  than  in  either  of  such 
institutions. 

III 

' 

3? 

1 

F787 

3.  Security  and  accountability  for  residents'  personal 
effects  are  provided  on  transfer. 

fmmmmi 

f 

i    .  ' 

F788 

Physical  EnvironnMnt  (Condition  of  Participation) 

SNF  (405.1134)                                 U  MET       D  NOT  MET 

The  facility  is  constructed,  equipped,  and  maintained  to 
protect  the  health  and  safety  or  residents,  personnel,  and 
the  putMic. 

■ 

• 

t 

A.  Ufe  Safety  from  Fire 

SNF  (405.1134(a))      (Standard)      Q  MET       D  NOT  MET 

i-.v; 

3 

I 

ICF  (442.321)       (Standard)            □  MET       D  NOT  MET 

i 

1 
1 

(See  appropriate  HCFA  Fire  Safety  sun^ey  form.) 

1 

F789 

B.  Maintenance  of  EquipmMit,  Building,  and  Qrounds 

SNF  (405.1134(1))    (Standard)       fl  MET       D  NOT  MET 

\ 

1 

1 

F790 

The  facility  establishes  a  written  preventative  maintenance 
program  to  ensure  that  all  equipment  is  operative. 

, 

1 

• 

' 
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NAME  OF  FACILITY 


CODE 


F792 


F793 


F794 


F795 


F796 


F797 


F798 


INFECTION  CONTROL 


Infection  Control  (Condition  of  Partlelpatton) 

F791         SNF  (405.1135)  D  MET        D  NOT  MET 

The  facility  establishes  an  infection  control  committee  of 
representative  professional  staff  with  responsibility  for 
overall  Infection  control  in  the  facility.  All  necessary 
housekeeping  and  maintenance  services  are  provided  to 
maintain  a  sanitary  and  comfortable  environment  and  to 
help  prevent  the  development  and  transmission  of 
infection. 


YES 


A.  Infection  Control  Committee 

SNF  (405.1135(a))     (Standard)      D  MET       D  NOT  MET 


1 .  The  infection  control  committee  is  composed  of  members 
of  the  medical  and  nursing  staffs,  administration,  and  the 
dietetic,  pharmacy,  houseke^ng,  maintenance,  and  other 
services.  i 


2.  The  committee  establishes  policies  and  procedures  for 
investigating,  controlling,  and  preventing  infection  in  the 
facility. 


NO 


N/A 


3.  The  committee  monitors  staff  performance  to  ensure  that 
the  policies  and  procedures  are  executed. 


B.  Aseptic  and  Isolation  Techniquee 

SNF  (405.1135(b))  (Standard)        D  MET       D  NOT  MET 


1.  The  facility  has  written  procedures  for  aseptic  and 
isolatkm  techniques. 


2.  These  procedures  are  reviewed  and  revised  for 
effectiveness  and  improvement  as  necessary. 


Fom  HCFA-62S  (»a6) 


EXPLANATORY  STATEMENT 
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NAME  OF  FACIUTY 


CODE 


INFECTION  CONTROL 


YES 


NO 


N/A 


EXPLANATORY  STATEMENT 


F799 


FdOO 


F801 


Fd02 


F803 


Ffi04 


C.  HousekMping 
SNF  (405.1135(c))    (Standard)        D  MET       D  NOT  MET 


taudkt 


,j£k4 


1.  The  fadiity  mnploys  sufficwnt  houMkeeping  p«rsonnel. 


2.  PttNkies  all  nteessary  equipmsnt  to  maintain  a  safe. 
deAA  afid  brderiy  Interior. 


3.  A  full-tirt>e  Mtployee  is  designated  responsit)le  for  the 
services  and  for  supervision  and  training  of  personnel. 


4.  If  a  facility  has  a  contract  with  an  outside  resource  for 
housekeeping  services,  the  facility  artd/or  outskJe 
resource  meets  the  requirements  of  the  standards. 


0.  Pest  Control 

SNF  (405.1135(e))    (standard)       D  MET       D  NOT  MET 
The  facility  has  an  ongoing  pest  control  program. 


ii^ 
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NAME  OF  FACILITY 


CODE 


F805 


F806 


DISASTER  PREPAREDNESS 


F807 


F808 


F809 


F810 


F811 


F812 


FBI  3 


F814 


F815 


Disaster  Prspartdness  (Condhktn  of  Partititmtton) 

SNF  (405.1136)  .  D  MET       D  NOT  MET 

The  facility  has  a  written  plan,  periodicaily  rehearsed,  with 
procedures  to  be  followed  in  the  event  of  an  internal  or 
external  disaster  and  for  the  care  of  casualties  (residents 
and  personnel)  arising  from  such  disasters. 


YES  NO   N/A 


A.  Plan 


ICF  (442.313)  (Standard)      D  MET       D  NOT  MET 


1.  The  facility  has  a  written  plan  for  staff  and  residents  to 
follow  in  case  of  emergencies  such  as  fire  or  explosion. 


2.  The  facility  rehearses  the  plan  regularly. 


3.  The  facility  has  written  procedures  for  the  staff  to  follow  in 
case  of  an  emergency  involving  an  individual  resident. 


4.  These  procedures  include: 
a.  Caring  for  the  resident 


b.  Notifying  the  attending  physician  and  other  individuals 
responsible  for  the  resident 


c.  Arranging  for  transportation,  hospitalization,  and  other 
appropriate  services. 


SNF  (405.1136(a))      (Standard)     D  MET       D  NOT  MET 


1.  The  facility  has  an  acceptable  written  plan  in  operation, 
with  procedures  to  be  followed  in  the  event  of  fire, 
explosion,  or  other  disaster. 


2.  The  plan  is  developed  and  maintained  with  the  assistance 
of  qualified  fire,  safety,  and  other  appropriate  experts. 
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NAME  OF  FACILITY 


CODE 


F816 


F817 


F818 


F819 


F820 


F821 


F822 


F823 


DISASTER  PREPAREDNESS/UTILIZATION  REVIEW 


YES 


3.  Includes  procedures  for  prompt  transfer  of  casualties  and 
records. 


4.  Instructions  regarding  the  location  and  use  of  alarm 
systems  and  signals  and  of  fire-fighting  equipment. 


5.  Information  regarding  methods  of  containing  fire. 


6.  Procedures  for  notification  of  appropriate  persons. 


7.  Specifications  of  evacuation  routes  and  procedures.  (See 
§405.1 134(a).) 


B.  Orientation  and  training 

SNF  (405.1136(b))    (Standard)        Q  MET        D  NOT  MET 


The  disaster  program  includes  orientation  arul  ongoing 
training  and  drills  for  all  personnel  in  all  procedures  so 
that  each  employee  promptly  and  correctly  carries  out  a 
specific  role  in  case  of  a  disaster  (See  §405.1 121(h).) 


Utilization  Review  (CondMon  of  Partlelpatlon) 

SNF  (405.1137)  D  MET       D  NOT  MET 

The  facility  carries  out  utilization  review  of  the  services 
provided  in  the  facility  to  residents  who  are  entitled  to 
benefits  under  the  program(s).  Utilization  review  assures 
the  maintenance  of  high  quality  care  and  appropriate  and 
efficient  utilization  of  facility  services.  There  are  two 
elements  to  utilization  review:  medical  care  evaluation 
studies  and  review  of  extended  duration  cases. 


NO 


N/A 
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EXPLANATORY  STATEMENT 
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NAME  OF  FACILITY 


yesinoin/aT 


CODE 


UnUZATION  REVIEW 


F824 


F82S 


F826 


F827 


F828 


F829 


F830 


A.  Plan 


SNF  (405.1137(a))  (Standard)   D  MET   D  NOT  MET 


iMtt. 


1.  The  facility  has  a  currently  applicable  written  description 
of  its  utilization  review  plan. 


2.  Such  description  includes: 

a.  The  organizaiioA  and  oomposition  of  the  eommmee  or 
group  which  wM  be  respofisible  for  the  utilization 
review  luncoon. 


b.  MeHwds  of  orHertai  (including  norms  where  evsilabie)  to 
be  used  10  define  periods  of  continuous  extended 
duration  and  to  assign  or  select  subsequent  dates  for 
oontinued  slay  review. 


c.  Methods  for  selection  and  conduct  of  medical  care 
evaluation  studies. 


B.  Organization  and  Compoeition  of  Utiiization  Heview 
Cofnitutleee 

SNP  (40S.1137(b))  (Standard)        D  MET       D  NOT  MET 


I 


1.  The  utilization  review  (UR)  function  is  conducted  by: 

a.  A  staff  committee  of  the  sidlled  nursing  facility  which  is 
composed  of  two  or  more  physicians,  with  participation 
of  other  professionsi  personnel;  or. 
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NAME  OF  FACILITY 

MO 

Kl/A 

PyPLANATORY  STATEMENT 

^ 

CODE 
F831 

UTILIZAIIUN  HtVltW 

b.  A  group  outside  the  facility  which  is  similarly  composed 
and  which  is  established  by  the  local  medical  or 
osteopathic  society  and  some  or  all  of  the  hospitals 
and  skilled  nursing  facilities  in  the  locality;  or  (indicate 
name  of  the  outside  group  and  briefly  describe  the 
organization.) 

TCO 

NU 

IM/M 

7 

< 

FR3? 

c.  A  group  established  and  organized  in  a  manner 
approved  by  the  Secretary  that  is  capable  of 
performing  such  function. 

F833 

2.  The  medical  care  evaluation  studies,  educational  duties  of 
the  review  program,  and  the  review  of  admissions  and 
long-stay  cases  are  performed  by: 

a.  the'  same  committee  or  group; 

f 

F834 

b.  or  more  committees  or  groups. 

Briefly  explain  who  performs  these  functions. 

7 

F835 

C.  Medical  Cm«  Evaluation  Studies 
SNF  (405.1137(c))  (Standard)        D  MET       D  NOT  MET 

• 

c 
>-> 

F836 

1.  Medical  care  evaluation  studies  are  performed  to  promote 
the  most  effective  and  efficient  use  of  available  health 
facilities  and  senoces  consistent  with  resident  needs  and 
profe«rionally  recognized  standards  of  health  care. 

:"  • 

- 
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F837 

2.  Studies  emphasize  identification  and  analysis  of  patterns 
of  resident  care  and  suggest,  where  appropnate,  possible 
changes  for  maintaining  consistently  high  quality  care  and 
effective  and  efficient  use  of  services. 
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NAME  OF  FACILITY 


£SSS 


F838 


F839 


F840 


F841 


F842 


F843 


FMS 


F846 


UTILIZATION  REVIEW 


£ach  medical  care  evaluation  study  identifies  and 
analyzes  factors  related  to  tfte  care  rendered  in  the  facility 
and  wttere  indicated,  results  in  recommendations  for 
ohinge  beneficial  to  residents,  staff,  the  facility,  and  the 
oommunlty. 


4.  Studies,  on  a  sample  or  other  tiasis.  Indude.  but  need  not 
be  limited  to,  admissions,  durations  of  stay,  ancillary 
services  furnished  (Including  drugs  and  biologietls),  and 
professiOhal  servioes  pertorrned  on  premises. 


At  least  one  study  was  oompletsd  during  the  last  year. 
Type  of  study  last  completed: 


0.  EJrtended  Stay  fleview 
SNP  (406.1137(d))  (Standard)       D  MET      D  NOT  MET 


1.  Periodic  review  is  mad*  of  9tia\  current  tnpatlertt  sidlled 
nursing  facility  beneficiary  case  of  continuous  extended 
duration,  and  the  length  of  which  is  defined  in  the 
utilitition  review  plan  to  determine  whether  further 
inpatient  stay  is  necessary. 


2.  The  review  is  based  on  the  attending  physician's  reasorts 
fbr  tnd  plan  for  continued  stay  and  any  other 
documentation  the  eommitlee  or  group  deems 
appropriate. 


3.  Cases  are  screened  by: 

a.  A  qualified  non-^ihysidan  representative  of  the 


b.  The  group. 


6.  The  reviewer  uses  criteria  established  by  the  physician 
members  of  the  committee. 


ySS. 
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EXPLANATORY  STATEMENT 
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NAME  OF  FACILITY 


CODE 


UTILIZATION  REVIEW 


YES 


NO 


N/A 


EXPLANATORY  STATEMENT 


F847 


In  instances  when  non-physician  members  are  utilized, 
those  cases  are  referred  to  a  physician  member  for 
further  review  when  it  appears  that  the  resident  no  longer 
requires  further  inpatient  care. 


F848 


Non-physician  representatives  used  to  screen  extended 
stay  review  cases,  have  experience  in  such  screening  or 
appropriate  training  in  the  application  of  the  screening 
criteria  used,  or  both. 


F849 


6.  Before  the  expiration  of  each  new  period,  the  case  must 
be  reviewed  again  in  like  manner  with  such  reviews  being 
repeated  as  long  as  the  stay  continues  beyond  the 
scheduled  review  dates  and  notice  has  not  been  given 
pursuant  to  paragraph  (e)  of  this  section. 


»: 


F850 


E.  Further  Stay  Not  Medically  Necessary 

SNF  (405.1137(e))  (Standard)        D  MET       D  NOT  MET 


F851 


1 .  A  final  determination  of  the  committee  or  group  that 
continued  stay  is  not  medically  necessary  is  made  by  at 
least  two  physician  memt}ers  of  the  committee  or  group, 
except  that  the  final  determination  may  be  made  by  one 
physician  where  the  attending  physician,  when  given  an 
opportunity  to  express  his  views,  does  not  do  so,  or  does 
not  contest  the  finding  that  the  continued  stay  is  not 
medically  necessary. 


■  J 


F852 


If  the  committee  or  group,  or  its  nonphysician 
representative  where  a  physician  member  concurs,  has 
reason  to  t)elieve  from  the  review  of  an  extended  duration 
case  or  a  case  reviewed  as  part  of  a  medical  care 
evaluation  study  that  further  stay  is  no  longer  medically 
necessary,  the  committee  or  group  shall  notify  the 
individual's  attending  physician  and  afford  him  an 
opportunity  to  present  his  views  before  it  makes  a  final 
determination. 
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NAME  OF  FACILITY 

CODE 

UTILIZATION  REVIEW 

YES 

NO 

N/A 

EXPLANATORY  STATEMENT 

F853 

3.  If  the  final  determination  of  the  contmittee  or  group  is  that 
further  stay  is  no  longer  medically  necessary,  written 
notification  of  the  finding  is  given  to  the  facility,  the 
attending  physician,  and  the  individual  (or  wtiere 
appropriate,  his  next  of  kin)  no  later  than  2  days  after 
such  final  determination  is  made  and,  in  no  event  in  the 
case  of  an  extended  duration  case,  later  than  3  working 
days  after  the  end  of  the  extended  duratton  period 
specified  pursuant  to  paragraph  (d)  of  this  section. 

; 

1 
i 
! 

F854 

F.  Adminlstrathre  Responsibilities 
SNF  (405.1137(f))    (Standard)        d  MET       D  NOT  MET 

F855 

The  administrative  staff  of  the  facility  is  kept  directly  and 
fully  informed  of  committee  activities  to  facilitate  support 
and  assistance.  (Explain) 

. 

F856 

G.  Utilization  Rmriew  Records 

SNF  (405.1137(g))    (Standard)        L  MET       F  NOT  MET 

F857 

1.  Written  records  of  committee  activities  are  maintained. 

F858 

2.  Appropriate  reports,  signed  t)y  the  committee  chairman, 
are  made  regularty  to  the  medteal  staff,  administrative 
staff,  governing  body,  and  sponsors  (if  any). 

..,.•.■.-,.,_.-, 

i 

F859 

3.  Minutes  of  each  committee  meeting  is  maintained  and 
include  at  least: 

a.  Name  of  committee. 

F860 

b.  Date  and  duratk>n  of  meeting. 

F861 

c.  Names  of  committee  members  present  and  absent. 

:..;:iv!<?ii; 
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NAME  OF  FACILITY 


CODE 


F862 


F863 


F^864 


F865 


F866 


F867 


F868 


UTIUZATION  REVIEW 


Description  of  activities  presently  in  progress  to  satisfy  the 
requirements  for  medical  care  evaluation  studies, 
including  the  subject,  reason  for  study,  dates  of 
commencement  and  expected  completion,  summary  of 
studies  completed  since  the  last  meeting,  conclusiorts  and 
foilow-up  on  implementation  of  recommendations  made 
from  previous  studies. 


5.  Summary  of  extended  duration  cases  reviewed  including 
the  numt>er  of  cases,  identification  number,  admission 
and  review  dates,  and  decision  reached,  including  tfie 
basis  for  each  determination  and  action  taken  for  each 
case  not  approved  for  extended  eare. 


H.  Discharge  Planning 
SNF  (405.1137(h))   (Standard) 


D  MET       D  NOT  MET 


the  facility  maintains  a  centralized,  coordinated  program 
to  ensure  that  each  resident  has  a  planned  program  of 
continuing  cafe  which  meets  his  postdischarge  needs. 


YES 


fs<;> 


1 .  the  facility  has  in  operation  an  organized  discharge 
planning  program. 


the  utilization  review  committee,  in  its  evaluation  of  the 
current  status  of  each  extended  duration  ease,  has 
available  to  it  tlie  results  of  such  discharge  planrung  and 
IhfOrrfiatiOA  an  altemative  available  oommunity  resources 
to  which  the  resident  may  be  referred. 


2.  the  facility  ntaintains  written  discharge  planning 
procedures  which  describe: 

a.  How  the  discharge  coordinator  will  function,  and  his 
authority  and  relationships  with  the  facility's  staff. 


b.  the  maximum  time  period  after  which  reevaluation  of 
eteh  resident's  discharge  plan  is  made. 


Fom  HCFA-S2S  (2-86» 
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EXPLANAtORY  StATEMENT 
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NAME  OF  FACILITY 


CODE 


UTILIZATION  REVIEW 


YES 


NO 


N/A 


EXPLANATORY  STATEMENT 


F869 


F870 


F871 


F872 


F873 


F874 


F875 


F876 


c.  Local  resources  available  to  the  facility,  the  resident, 
and  the  attending  physician  to  assist  in  developing  and 
implementing  individual  discharge  plans;  and 


d.  Provisions  for  periodic  review  and  reevaluation  of  the 
facility's  discharge  planning  program. 


3.  At  the  time  of  discharge,  the  facility  provides  those 
responsible  for  the  resident's  post  discharge  care  with 
appropriate  summary  of  information  about  the  discharged 
resident  to  ensure  the  optimal  continuity  of  care. 


The  discharge  summary  includes  at  least  the  following: 
a.  Current  information  relative  to  diagnoses. 


b.  Rehabilitation  potential. 


c.  A  summary  of  the  course  of  prior  treatment. 


d.  Physician  orders  for  the  immediate  care  of  the  resident. 


e.  Pertinent  social  information. 
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S  488. 105  Long  term  care  survey  forms.  Part  B. 


OEPARTMENT  OF  HEALTH  AND  HUMAN  SEHVICES 
HEALTH  CAHE  FIWANCINQ  ADMIWfflTRATION 


FORMAPPnOVEO 
OUBNOOn^MOO 


PARTB 
MEDICARE  /  MEDICAID  SKILLED  NURSING  FACILITY  AND  INTERMEDIATE  CARE  FACILITY  SURVV  REPORT 


Note:  Mora  than  om  dMBvwy  M  iMrtiad  tar  auivayora  quaMM  In  nMlUpto  dlacipHnM. 
F2  Indical*  Um  ToM  NumlMr  of  Swvayon  OraNa: 
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(CONTINUED  ON  AEVEASQ 


RESIDENT  CENSUS  AND  CONDITIONS  OF  RESIDENTS 


PROVIJPER   NO. 


coog 


F7 
F8 

F9 


F10 
F11 

F12 
F13 


F14 
F15 

Fie 

F17 


F18 

F19 
F20 

F21 


I— I  ^ 

U  MEDICARE 


F4 

D  MEDICAID 


i—i         ^ 

UOTHER, 


BATHING 


Nurnbw  of  fMidwits  rapuiring  usistsncs  in  bsthing  fnora  ttwn  ons  psft  of 
body— or  does  not  bathe  self. 

Number  of  residents  requiring  assistanoe  in  battling  only  a  single  part  (as 
back  or  disabled  extremity)  or  botties  self  compMely. 

TOTAL* 


DRESSING 


Number  of  residents  totally  dressed  by  another  person. 

Number  of  residents  needing  assistanoe  to  dress  self  or  remain  partly 

dressed.  (Exclude  those  residents  totally  dressed.) 

Number  of  reeidents  able  to  get  dolhes  from  dosels  and  drawers-puts  on 

clothes,  outer  garments,  braces-manages  fasteners.  Act  of  tying  shoes  is 
excluded. 

TOTAL* 


CODE 


F22 
F23 

F24 
F25 


TOILETING 


Number  of  residents  not  toileted.  (Use  protective  padding,  eathcller.) 

Number  of  residents  who  must  use  a  bedpan  or  commode  and/or  receive 

assistance  in  getting  to  and  using  a  toilet. 

Number  of  residents  able  to  get  to  toilet— gets  on  and  off  toilet— cleans 

self— arranges  clothes. 

TOTAL* 


TRANSFERRING 


NMbar  of  rcaldtnt*  nsedlng  •sslstanc*  la  all  tranafara 
(■ovlni  In  or  ouc  of  bad  and/or  chair,  tellat,  tub 
tranafara). 

Muabar  of  raaldenta  needing  aaalatanca  In  tranaferrlng 
to  toilet  and  tub  only. 


-Nuabcr  of  realdenta  able  to  coaplcte  all  tranafara 
Independently  (may  or  aay  not  be  ualng  Mechanical 
aupporta). 

Total* 


Form  hCFA-519  (2<6) 


F26 

F27 
F28 

F29 


F30 


Ft 

.TOTAL  RESIDENTS . 


CONTINENCE 


^.^   Numoer  or  restoems  wim  inowening  or  external  cWMlert. 

Number  of  residents  with  partial  or  total  Incontinence  In  urination  or 

defecation— partial  or  total  control  by  supposilories  or  enemas,  regulated 
use  of  urinals  and/or  bedpans. 

Number  of  residents  with  urination  and  defecation  entirely  self-controlled. 

TOTAL* 


FEEDING 


Huaber  of  rawdenta  wlio  receive  enteral/parenteral  faadlngs. 

Huaber  of  realdenta  who  receive  NG  tuba  feadlnga. 

Number  of  residents  who  require  assistance  in  act  of  eating. 

Number  of  residents  who  gel  food  from  plate  or  its  equivalent  into 

mouth— (pre-cdtting  of  meat  and  preparation  of  food,  buttering  bread, 
opening  cartoAl,  removing  plate  covers,  etc.,  are  excfcidsd  from 
evaluation). 

TOTAL* 
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r3* 
rjs 
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r** 
r*i 
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r»7 


rt* 


Mabw  of  coaplHaly  badraat  rMldaita. 

Kabv  of  chalrfe^uad  rnUanta. 

KabOT  e(  aabul^tory  rMMaat*  (aay  «aa  caoa.  ualker,  or  cratchaa). 

Kabar  of  yhyalcally  rcatralnad  raaUaata  (bait,  vaat.  caffa). 

Mabar  of  raaldaata  racalvlag  paychotreple  dntga. 

Kabar  of  confuMd  or  diaorlantad  taaldanCa. 

Mabar  of  raaM««C(  with  dacubltl. 

Mabar  of  raaldMta  ea  Individually  wrlttaa  bowl  and  bladder 

ratralnlai  prot|aB. 

Ikabar  of  rcaldUta  racaWlng  apacUl  akla  cara. 

Niabcr  of  ratldMta  racal*lB(  Uitravanoua  therapy  and/or  blood  tranafaaloa. 

Hiabar  of  raaldaata  raqulrlai  ae  aaalatanca  In  ADU. 

Niabcr  of  raaldaata  on  aalf-adatnlatratloa  of  draga. 

Ihabar  of  raaldMta  with  centracturaa. 

Mabar  of  raaldMta  racalvli^  raaplratory  cara. 

Nuabcr  of  raaldaata  racalvlng  trachaoatoay  cara. 

Mabcr  of  rcildaata  rccalvin(  auctloalng. 

Ihabcr  of  raaldaata  racalvlng  rahabUlUtlva  aarvlcaa  (phyalcal 

therapy,  apcach  aitholoty  and  audloloty.  occupational  tharapy) 

Mabar  of  raald^a  racalvlng  injactlona. 

Mabar  of  raald«ata  racalvlng  coloatoay  cara. 


'MUST  EQUAL  TOTAL  NUMBER  OP  RESIOENTS  IN  FACILITY 
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E. 
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NAME  OF  FACILITY 


CODE 


F50 


F51 


F52 


F53 


F5A 


F55 


F56 


F57^ 


F58 


F59 


GOVERNING  BODY 


YES 


GOVERNING  BODY  (CONDITION  OF  PARTICIPATION) 

SNF  (405.1121)  D  MET       D  NOT  MET 


RESIDENT  RIGHTS 

SNF  (405.1 121(k))  (Standard)        D  MET       D  NOT  MET 

Indicators  A  thru   K  apply   to   rhls   standard   for   SNFs 


ICF  (442.311)    (Standard)  D  MET       D  NOT  MET 

Indicators  A  thru  K  apply  to  this  standard  for  ICFs 


A.  Infonnation 


1.  The  facility  informs  each  resident.  tMfore  or  at  the  time  of 
admission,  of  his/her  rights  and  responsibilities. 


2.  The  facility  informs  each  resident,  before  or  at  the  time  of 
admission,  of  all  rules  governing  resident  conduct. 


3.  The  facility  informs  each  resident  of  amendments  to  their 
policies  on  residents'  rights  and  responsibilities  and  rules 
governing  conduct 


4.  Each  resident  acknowledges  in  writing  receipt  of 
residents'  rights  information  and  any  amendment  to  it. 


5.  The  resident  must  be  informed  in  writing  of  all  services 
and  charges  for  services. 


6.  The  resident  must  be  informed  in  writing  of  all  changes  in 
services  and  charges  before  or  at  the  time  of  admission 
and  on  a  continuing  t>asi8. 


7.  The  resident  must  be  informed  of  services  not  covered  by 
Medicare  or  Medicaid  and  not  covered  in  the  basic  rate. 


Fomi  HCFA419  (MS) 
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N/A 


gXPLANATORY  STATEMENT 
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NAME  OF  FACILITY 


SOQi 


F60 


F61 


F62 


F63 


F64 


F65 


IfiZ. 


F68 


F69 


F70 


JSOVERNING  BODY 


B.  Medical  Condition  and  Treatment 

1.  Each  resident  is  informed  by  a  physician  of  his/her  health 
and  medical  condition  unless  the  physician  decides  that 
informing  the  resident  is  medically  contraindicated. 


2.  Each  resident  is  given  an  opportunity  to  participate  in 
planning  his/her  total  care  and  ntedicai  treatment. 


3.  Each  resident  is  given  an  opportunity  to  refuse  treatment. 


4.  Each  resident  gives  informed,  written  consent  before 
participating  in  experimental  research. 


5.  If  the  physician  decides  that  informing  the  resident  of 
his/her  health  and  medical  condition  is  medically 
contraindicated,  the  physician  has  documented  this 
decision  in  the  resident's  medical  record.  I 


C.  Transfer  and  Discharge 
Each  resident  is  transferred  or  discharged  only  iot: 
1.  Medical  reasons. 


2.  His/her  welfare  or  that  of  other  residents. 

J."NonpayB«ii(  exdipE  it  p(6hlblled  by  Ihi  Hedlcaic  ar  tUdlcaiJ 
projf. 


Each  taaidant  la  glvan  raaaanabla  advansa  notice  td  ansurs 

ordarly  transfar  or  diacharga. 

tXCEPttOW;     Not  raqulred  for  ICF  reatdants. 


D.  Exercising  Rights 

1 .  Each  resident  is  encouraged  and  assisted  to  exercise 
his/her  rights  as  a  resident  of  the  facility  and  as  a  citizen. 


2.  Each  resident  is  allowed  to  submit  complaints  and 
recommendations  concerning  the  policies  and  services  of 
the  facility  to  staff  or  to  outside  representatives  of  the 
resident's  choice  or  both. 


YES  NO   N/A 


Pom  McrA4i9  (2-ae) 


EXPLANATORY  STATEMENT 


Pan*  4 


I 


r 


NAME  OF  FACILITY 


CODE 

GOVERNING  BODY 

YES 

NO 

N/A 

I 

EXPLANATORY  STATEMENT 

1 

F7I 

3.  Such  complaints  are  submined  free  from  restraint, 
coercion,  discrimination,  or  reprisal. 

F72 

E.  Financial  Affair* 

1.  Residents  are  allowed  to  manage  their  own  personal 
financial  affairs. 

F73 

2.  The  facility  establishes  and  maintains  a  system  that 
assures  full  and  complete  accounting  of  residents' 
personal  funds.  An  accounting  report  is  made  to  each 
resident  in  a  skilled  nursing  facility  at  least  on  a  quarterly 
basis. 

-  ■ 

F74 

3.  The  facility  does  not  commingle  resident  funds  with  any 
other  funds. 

F75 

4.  If  a  resident  requests  assistance  from  the  facility  in 
managing  his/her  personal  financial  affairs,  resident's 
delegation  is  in  writing. 

1 
t 

F76 

5.  The  facility  system  of  accounting  includes  written  receipts 
for: 

All  personal  possessions  and  funds  received  by  or 
deposited  with  the  facility. 

-  '}' 

, 

F77 

All  disbursements  made  to  or  for  ttie  resident. 

F78 

6.  The  financial  record  must  be  available  to  tfw  resident  and 
his/her  family. 

1                          .                 ■       ' 

!                        "    1 
1                           1 

1 

F79 

F.  Freedom  from  Abuse  and  fiestraints 
1.  Each  resident  is  free  from  mental  and  physical  abuse. 

F80 

2.  Chemical  and  physical  restraints  are  only  used  when 
authorized  by  a  physician  in  writing  for  a  specified  period 
of  time  or  in  emergencies. 
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Pt0»  S 


NAME  OF  FACILITY 


CODE 


GOVERNING  BODY 


YEJl 


NO 


N/A 


EXPLANATORY  STATEMENT 


F81 


F82 


F83 


F84 


F8S 


F86 


F87 


F88 


F89 


F90 


3.  If  used  in  emergencies,  they  are  necessary  to  protect  ttie 
resident  from  injury  to  himself/herself  or  others. 


4.  The  emergency  use  Is  authorized  by  a  professional 
staff  member  Identified  In  the  written  policies 
and  procedures  of  the  facility. 


5.  The  emergency  use  Is  reported  promptly  to  the 
resident's  physician  by  the  staff  member. 


G.  Privacy 

1.  Each  resident  is  treated  with  respect,  consideration  and 
full  recognition  of  his/her  dignity  and  individuality. 


2.  Each  resident  is  given  privacy  during  treatment  and  care 
of  personal  needs."^ 


3.  Each  resident's  records,  including  information  in  an 
automated  data  bank,  are  treated  confidentially. 


4.  Each  resident  must  give  written  consent  before  the  facility 
releases  information  from  his/her  record  to  someone  not 
otherwise  authorized  to  receive  it. 


S.  Married  residents  are  given  privacy  during  visits  by  their 
spouses. 


6.  Married  residents  are  permitted  to  share  a  room. 


H.Work 


No  resident  may  be  required  to  perform  sennces  for  the 
facility. 
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P^t  • 


NAME  OF  FACILITY 


^61 


F91 


F92 


F93 


F94 


F95 


F96 


GOVERNING  BODY 


YES 


F97 


FrMdom  of  AMOciatlon  tnd  ConMpomtanc* 


1.  Each  rasidant  it  allowwl  to  oommunicato.  asMdato  and 
maat  privataly  with  individuala  of  hia/har  choiea  unlasa 
thia  infringaa  upon  tha  righia  of  anothar  raaidant 


2.  Each  raaidant  ia  aliovvad  to  aand  and  raoaiva  paraonal 
man  unopanad. 


J.  AcUvNlaa 


Each  raaidant  ia  aHowad  to  partidpato  in  aodal.  raligioua, 
and  oommunity  group  activitiaa. 


Each  raaidant  ia  allowad  to  ratain  and  uaa  hia/har 
paraonal  poaaaaaiona  and  dolhing  aa  apaoa  parmita. 


L  Dalagatloii  of  RIghia  and  naaponiMWiaa 
ICF  (442.312)    (Standard)  D  MET       D  NOT  MET 


1.  AU  tha  righta  and  raaponaibilitiaa  of  a  raaidant  paaa  to  tha 
raaidant* a  guardian,  naxt  of  kin  or  aponaoring  agancy  or 
agandaa  M  tha  raaidant  ia  adjudicatod  inoompatant  undar 
Stata  law  or  ia  datarminad  t>y  hia/har  phyaidan  to  tM 
incapaWa  of  undaratandhig  hia/har  righta  and 


2.  Phyaidan  datarminationa  of  incapability  and  tha  apadfic 
raaaona  tharaof  ara  racordad  i>y  tha  phyaidan  in  tha 
raaidant'a  raoord. 


Ni«iHCrA«1«(M9 


N/A 
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EXPLANATORY  STATEMENT 
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NAME  OF  FACIUTY 


CODE 


F98 


F99 


FlOO 


FlOl 


F102 


F103 


F104 


FIOS 


F106 


GOVERNING  BODf 


STAFF  DEVELOPMEliT 
SNF  (405.1121(h))     (Standard)      U  MET       □  NOT  MET  ^ 


ICF  (442.314)    (Standard) 


D  MET       D  NOT  MET 


1.  Facility  staff  are  knowrledgeable  about  the  problems  and 
needs  of  the  aged,  ill,  and  disabled. 


2.  Facility  staff  practices  proper  techniques  in  providing  care 
to  the  aged,  ill,  and  disabled. 


3.  Facility  staff  practice  proper  technique  for  prevention  and 
control  of  infection,  fire  prevention  and  safety,  accident 
prevention,  confidentiality  of  resident  information,  and 
presentation  of  resident  dignity,  including  protection  of 
privacy  and  personal  and  property  rights. 


STATUS  CHANGE  NOTIFICATIONS 

SNF  (405.1121(D)    (Standard)        D  MET       D  NOT  MET 


ICF  (442.307)    (Standard)     CI  Met     \      \  Not  Met 


1.  The  facility  notifies  the  resident's  attending  physician  and 
other  responsible  persons  in  the  event  of  an  accident 
involving  the  resident,  or  other  significant  change  In  the 
resident's  physical,  mental,  or  emotional  status,  or 
resident  charges.  biUings.  and  related  administrative 
matters. 


Except  in  a  medical  emergency,  a  resident  is  not 
transferred  or  <fischarged.  nor  is  treatment  altered 
radically,  without  consultation  with  the  resident  or.  if  the 
resident  is  incompetent,  without  prior  notification  of  next 
of  kin  or  sponsor. 
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NAME  OF  FACILITY 


|YESI  NO  IN/A 


CODE 


PHYSICIANS'  SERVICES 


EXPLANATORY  STATEMENT 


F107 


F108 


F109 


FllO 


PHYSiaANS'  SERVICES  (CONDITION  OP  PARTICIPATION) 

SNF  (405.1123)  D  MET       D  NOT  MET 


A.  Medical  Findings  and  Ord«i«  at  TIma  of  Admission 

SNF  (405.1123(a))  (Standard)         D  MET       D  NOT  MET 


1.  Thera  ia  made  availabia  to  tha  facility  prior  to  or  at  ttte 
tima  of  admission,  rasidant  information  wtiich  indudas 
currant  madical  findings,  diagnoses,  snd  orders  from  a 
physician  for  immediate  care  of  the  resident. 


2.  Information  atwut  ttte  rehabilitation  potential  of  the 
resident  and  a  summary  of  prior  treatment  are  made 
available  to  the  facility  at  the  time  of  admission  or  within 
48  hours  thereafter. 
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NAME  OF  FACILITY 


CODE 


Fill 


F112 


F113 


F114 


F115 


F116 


PHYSICIANS'  SERVICES 


YES 


F117 


F118 


B.  ftosklMt  Supervision  by  Physician 

SNF  (405.1123(b))  (Standard)        D  »*ET       D  NOT  MET 


ICF  (442.346)    (Standard)  D  MET       D  NOT  MET 

Indicators  B  and  0  apply  to  this  standard  f(  r  I<|fs 


1.  Every  rssidsnt  must  be  under  the  supervision  of  a 
physician. 


2.  A  physician  prescribes  a  planned  regimen  of  care  based 
on  a  medical  evaluation  of  each  resident's  immediate  and 
long-term  care  needs. 

Exception:  Not  required  for  ICF  resldento 


3.  A  physician  is  available  to  provide  care  in  the  absence  of 
any  resid«rtt's  attending  physician. 


4.  Medical  evaluation  is  done  within  48  hours  of  admission 
uniete  done  within  5  days  prior  to  admission. 

Exception:  Nbt  required  for  ICF  tesMento. 


5.  Each  resident  is  seen  by  their  attending  physician  at  least 
once  every  30  days  for  the  first  90  days  after  admission. 

Exception:  ICF  residents  must  be  teen  every  M  days  unless 

otherwise  Justified  and  documented  by  the  attending 

physlelan* 


6.  Each  raeident's  total  program  of  care  including 

medicatiens  and  treatments  is  reviewed  during  a  visit  by 
the  attending  physician  at  least  once  every  30  days  lor 
the  first  90  days  and  revised  as  necessary. 

Exception:  Only  medlcationa  must  be  revlewred 
quarterly  for  ICF  residents. 
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NAME  OF  FACILITY 


M 


CODE 


F119 


r.> 


F120 


F121 


F122 


F123 


F124 


F125 


F126 


PHYSICIANS'  SERVICES/NURSING  SERVICES 


YES 


Progress  rnjtes  are  written  and  signed  by  the  physician  at 
the  time  of  each  visit,  and  all  orders  are  signed  by  the 
physician. 


8.  Alternate  physician  visit  schedules  that  exceed  a  30-day 
schedule  adopted  after  the  90th  day  following  admission 
are  justified  by  the  attending  physician  in  the  medical 
record.  These  visits  cannot  exceed  60  days  or  apply  to 
residents  who  require  specialized  rehabilitation  schedules. 

EXCEPTION:  Not  required  for  ICF  residents. 


C.  Emergency  Services 

SNF  (405.1123(c))  (Standard)  Q  MET       D  NOT  MET 


Emergency  services  from  a  physician  are  available  and 
provided  to  each  resident  who  requires  emergency  care. 


NURSING  SERVICES  (CONDITION  OF  PARTICIPATION) 

SNF  (405.1124)  D  MET       D  NOT  MET 


SNF  (405.1124(c))  (Standard)  Q  "et   Q  Not  Met 
Indicators  A  and  B  apply  to  this  standard  for  SNFs 


ICF  (442.338)      Q  Met  □  Not  Met 
Indicators  A  thru  E  apply  to  this  standard  for 
ICFs  except  where  noted. 


A.   The  facility  provides  nursing  services  which  are 
sufficient  to  meet  nursing  needs  ot  all  residents 
all  hours  of  each  day.  I 

1.   Each  resident  receives  all  treatments,  med- 
ications and  diet  as  prescribed.   Deviatioils 
are  reported  and  appropriate  action  is  taken.. 
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NAME  OF  FACILITY 


c5Bi 


F127 


F128 


F129 


FUO 


F131 


F132 


F133 


F13^ 


FOmiHCfi 


NURSING  SERVICES 


Each  resident  receives  daily  personal  hygiene  as  needed 
to  assure  cleanliness,  good  skin  care,  good  grooming, 
and  oral  hygiene  taking  into  account  individual 
preferences.  Resktonts  are  encouraged  to  engage  in  self 
care  activity. 


3.  Each  resklent  receives  care  necessary  to  prevent  skin 
breakdown. 


4.  Each  resklent  with  a  decubitus  receives  care  necessary  to 
promote  the  healing  of  the  decubitus  including  proper 
dressing. 


5.  When  residents  require  restraints  the  apptk:atk>n  is 
ordered  by  the  physician,  applied  properly,  and  released 
at  least  every  2  hours. 


6.  Each  reskjent  with  incontinence  is  provided  with  care 
necessary  to  encourage  continence  including  frequent 
toileting  and  opportunities  for  rehabilitative  training. 


YES 


7.  Each  resident  with  a  urinary  catheter  receives  proper 
routine  care  including  perkxjic  evaluatk)n. 


8.  Each  resident  receives  proper  care  for  the  foibwing 
needs: 

injectkMis 
Parenteral  Fluids 
Cotostomy/lieostomy 
Respiratory  Care 
Tracheoetomy  Care 
Suctk)ning 
Tubef'eeding 


9.  Infection  Control  Technk^ues  are  properly  carried  out  in 
the  proviskM)  of  care  to  each  resident. 
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EXPLANATORY  STATEMENT 
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NAME  OF  FACILITY 


CODE 


NURSING  SERVICES 


YES 


NO 


N/A 


EXPLANATORY  STATEMENT 


F135 


F136 


F137 


F138 


F139 


FUO 


10.  Proper  nursing  and  sanitary  procedures  and  techniques 
are  used  when  medications  are  given  to  residents. 


1 1 .  Adequate  resident  care  supplies  are  available  for 
providing  treatments. 


B.  Twenty-Four  Hour  Nursing  Servic* 

1 .  Nursing  personnel.including  registered  nurses,  licensed 

practical  (vocational)  nurses,  nurse  aides,  orderlies,  and 

ward  clerks,  are  assigned  duties  consistent  with  their 

education  and  experience,  and  based  on  the 

characteristics  of  the  resident  load. 
EXCEPTION;     Not  required   for   ICFs. 


2.  Weekly  time  schedules  are  maintained  and  indicate  the 
number  and  classifications  of  nursing  personnel  including 
relief  personnel,  who  worked  on  each  unit  tor  each  tour  of 
duty. 

(If  a  distinct  part  certification,  show  the  staffing  for  the  DP 
and,  if  appropriate,  any  nonparticipating  remainder  and 
explain  any  sharing  of  nursing  personnel.) 

Exception:  Not  required  for  Freestanding  ICFs. 


3.  There  is  a  sufficient  number  of  nursing  staff  availat>le  to 
meet  the  total  needs  of  all  residents. 


4.  There  is  a  registered  nurse  on  the  day  tour  of  duty  7  days 
a  week. 

Exception:  Not  required  for  ICF  residents. 
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NAME  OF  FACILITY 


CODE 


F141 


F142 


F143 


F144 


NURSING  SERVICES 


C.  Charg*  Nurs* 
SNF  (405.1 124(b))  (Standard)D  MET       G  NOT  MET 


1.  A  registered  nurse  or  a  qualified  licensed  practical  (or 
vocational)  nurse  is  designated  as  charge  nurse  t>y  the 
director  of  nursing  for  each  tour  of  duty. 

Exceiition:  Not  required  for  ICFs. 


2.  The  director  of  nursing  services  does  not  serve  as  dtarge 
nurse  in  a  facility  with  an  average  daily  total  occupancy  of 
60  or  more  residents. 

Exception:  Not  required  for  ICFs. 


3.  The  ICF  must  have  a  registered  nurse,  or  a  licensed 
practical  or  vocational  nurse  full-time.  7  days  a  week,  on 
the  day  shift. 

Exception:  Not  required  for  SNFs. 


YES 


NO 


N/A 


EXPLANATORY  STATEMENT 
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NAME  OF  FACILITY 


Shift 

CODE 

Day  1 

1 

Day  2 

Days 

Day  4 

Day& 

Day6 

Day7     | 

RN 

PN 

A 

RN 

PN 

A 

RN 

^ 

A 

RN 

PN 

A 

RN 

^ 

A 

RN 

PN 

A 

RN 

PN 

A 

1 

OP 

F145 

Enlir* 
Facilily 

F146 

o 

z 
z 

Ui 

> 
111 

DP 

F147 

Emira 
Facilily 

F148 

1 
1 

Z 

2 

z 

OP 

F149 

Emira 
FadMy 

F130 

1 

Shift 

eooe 

Dtyl 

Days 

■ 

Day: 

1 

Day  4 

' 

Day 

i 

Day  6 

Day?      1 

RN 

PN 

A 

RN 

PN 

A 

RN 

PN 

A 

RN 

PN 

A 
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"1 
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RN 

PN 
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RN 

PN 

A 
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OP 
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FwUKy 

1 
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emira 
FadWy 

i 

List  the  number  of  fulMime  equivalents  of  RN's,  LPN's,  Aides/Orderties  assigned  to  nursing  duty  from  the  last  3  complete 
weeks.  (Note  only  actual  staff  on  duty.) 
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NAME  OF  FACILITY 


Shift 

CODE 

Day  1 

Day  2 

Day  3 

Day  4 

D^yS 

Day  6 

Day? 

RN 

PN 

A 

RN 

PN 

A 

RN 

PN 

A 

RN 

PN 

A 

RN 

*V 

A 

RN 

PN 

A 

RN 

PN 

A 

i 

OP 

F151 

- 

Efldra 

FMilly 

F152 

1  ; 
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OP 

F153 

' 

EnUra 

FaciWy 

F15A 

o 
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OP 

n55 

EnUra 

raCMiy 

F156 
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STAFFING  PATTERN  WORKSHEETS  DAY  OF  SU^^VEY  (OPTIONAL) 


ENTIRE  FACILITY  STAFFING  PATTERN  (DAY  Of 


COOE 

RN 

PN 

A 

DAY 

PI  57 

REPORT 

F158 

ACTUAL 

EVENINQ 

n59 

REPORT 

Fl60 

ACTUAL 

MQHT 

Fl61 

REPORT 

Fl62 

ACTUAL 

UNIT  STAFRNG  PATTERN  WORKSHEET  (DAY  OF  SURVEY) 


SURVEY) 
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COOE 

Unit 

Unit 

Unit 

Unit 

UnM 

Unit 

Unit 

RN 

PN 

A 

RN 

PN 

A 

RN 

pw 

A 

RN 

PN 

A 
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RN 
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OAY 

F163 

EVEMNQ 

F164 

• 

MGHT 

F165 

1 

CENSUS 

F166 
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NAME  OF  FACILITY 


CODE 

NURSING  SERVICES 

YES 

NO 

N/A 

EXPLANATORY  STATEMENT 

F167 

0    PATIENT  CARE  MANAGEMENT 
SNF  (405.1124(d))  (Standard)        D  MET       D  NOT  MET 

,. 

F168 

ICF  (442.341)      (Standard)           D  MET       D  NOT  MET 

F169 

1  ^ach  resident's  needs  are  addressed  in  a  written  plan  of 
care  which  demonstrates  that  the  plans  of  ail  services  are 
integrated,  consonant  with  ttw  physician's  plan  of  medical 
care,  and  implemented  shortly  after  admiasion. 

F170 

2^aoft  profeesional  seo^iee  identifies  needs,  ooeis.  plans. 
instHutea  ehanoas  in  lh«  oian  of  earn  in  a  limelv  panner. 

1 

F171 

'  recorded  ferthoee  residents  who  require  such  service. 
SNF  (406.1124(e))   (Standard)       Q  MET       D  NOT  MET 

F172 

ICF  (442. 3A2)    (Standard)         LJ  "^t        (_)  Not  Met 

F173 

1.  Each  resident  receives  rehabilitative  nursing  care  to 
promote  maximum  physical  functioning  to  prevent 
immobility,  deformities,  and  contractures. 

\.ii 

1 

F174 

2.  There  is  an  ongoing  evaluation  of  each  resident's 
rehabilitative  nursing  needs.  This  may  include: 

F175 

(a)    Range  of  motion,  ambulation,  turning  and  positioning 
and  other  actlvHies; 

i                                            1 

F176 

(b)    Assistance  and  instruction  in  the  activities  of  daily 
living  such  as  feeding,  dressing,  grooming,  oral 
hygiene  and  toilet  activities: 

! 

F177 

(c)    Remotivation  therapy  and/or  reality  orientation  when 
appropnate. 

F178 

3.  These  activities  are  coordinated  with  other  resident  care 
services. 
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NAME  OF  FACILITY 
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FIT) 


F180 


H81 


F182 


NURSING  SERVICES 


F.  TiM  facility  hM  an  awaranasa  of  nutritional  naada  and  fluid 
intaka  of  raaidanta  and  provldaa  prompt  aaaiatanca  wtiara 
nacaaaary  In  faading  raaidanta. 

SNF  (405.1124(0)  (Standard)         D  MET       U  NOT  MET 


Each  rasktont  is  providad  with  tha  amount  of  food  and 
fluid  on  a  daily  basis  nacassary  to  maintain  thair 
appropriata  minimum  avaraga  weight.  Betwean  meal 
feedings  are  offered  and  the  amount  consumed  is 
observed.  Daily  food  and  fluid  intake  is  observed  and 
enoouraged. 


Each  resident  needing  asaistanco  in  eating  or  drinking  i« 
provided  prompt  asaistanoa.  Spedfie  aelMielp  devieea  are 
available  when  neoesaary. 


3.  Deviations  from  normal  food  and  fluid  intake  are  recorded 
and  reported  to  the  charge  nurse  and  the  attending 
physk^ian. 
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EXPLANATORY  STATEMENT" 
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NAME  OF  FACILITY 


CODE 

NURSING  SERVICES 

YES 

NO 

N/A 

EXPLANATORY  STATEMENT 

F183 

&  Administration  of  Dnigc 

SNF  (405.1124(9))  (Standard)        D  lUlET       D  NOT  lUlET 

■  Ni  '■ 

■.-... 

F184 

ICF  (442.337)    (Standard)              U  MET       D  NOT  MET 

F185 

1.  The  resident  is  identified  prior  to  administration  of  a  drug. 

F186 

2.  Drugs  and  tNologicais  are  administered  as  soon  as 
possit)le  after  doses  are  prepared. 

F187 

3.  Administered  by  same  person  who  prepared  the  doses  for 
administration  except  under  single  unit  dose  package 
distritHition  systems. 

1 

F168 

Exception:  ICF  residents  may  self  administer  medication 
only  with  their  physician's  permission. 

■  ■M->-ii^> 

F189 

H. Conformance  with  Physician  Drug  Orders 

SNF  (405.1124(h))   (Standard)        D  MET       D  NOT  MET 

>-*ioi* 

F190 

ICF  (442.334)    (Standard)              D  MET       D  NOT  MET 

ifliyviiiii. 

• 

F191 

Drugs  are  administered  in  accordance  with  written  orders  of  the 
attending  physician. 

• 

F192 

Drug     Error  Rate                     Z 

(See  FoiTtt  IlCFA-522) 
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NAME  OF  FACIUTY 


5551 


YE$|NO|N/A 


DIETETIC  SERVICES 


EXPLANATORY  STATEMENT 


F193 


F194 


F195 


F196 


F197 


F198 


F199 


F200 
F201 
F202 
F203 


DIETETIC  SERVICES  (CONDITION  OF  PARTICIPATION) 

SNF  (405.1125)  D  MET       D  NOT  MET 


**.-w, 


ICF  (442.332  )    ^Standard)  □  MET       □  NOT  MET 

Indicators  A  and  B  a^ply  to  this  standard  for  ICFi 


A.  Itonut  and  NutritiofMl  Adaquacy 

SNP  (405.112S(b))  (StMuUrd)        D  MET       D  NOT  MET 
ktonu*  an  planned  andlbliAWMilb  hmei  IMTRJVRional 


needs  of  each  resident  in  accordance  with  physicians' 
orders  and,  to  the  extent  medically  possible,  based  on  the 
recommended  dietary  ailewanoes  of  the  Food  and 
Nutrition  Board  of  the  National  Research  Council,  National 
Afoademy  of  Seienoes. 


m 


m^ 


B.  Thorapeutle  Diets 
8NP  (40S.1129(c))     (Standard)      D  MET       D  NOT  MET 


•V-' 


1.  Therapeutic  diets  are  prescribed  by  the  attending 
phyikiian. 


2,  Therapeutic  menus  are  planned  in  writing,  prepared,  and 
served  as  ordered  with  supervision  from  the  dietitian  and 
advice  from  the  physidan  whenever  necessary. 


Number  of  Regular  Diets. 


Number  of  Therapeutic  Diets. 


Number  of  Mechanically  Altered  Diets 
Number  of  Tube  Feedings 


Fam  hC^A41i  9-m 


k*;**. 


H- 


■n" 


i- 


0' 


I 
f 


f 


1 


90 
c 

I" 

a 
a 
a 


i 


18 


■'-.i-f- 


NAME  OF  FACILITY 


CODE 

DIETETIC  SERVICES 

YES 

NO 

N/A 

EXPLANATORY  STATEMENT 

F204 

C.  Preparation 
SNF  (405.1 125(e))          (Standard)  D  MET       D  NOT  MET 

1 

F205 

1.  Food  is  prepared  by  methods  that  conserve  its  nutritive 
value  and  flavor. 

.  ^'K 

I 

F206 

2.  Meals  are  palatat>le,  served  at  proper  temperatures.  They 
are  cut,  ground,  chopped,  pureed  or  in  a  form  which 
meets  individual  resident  needs. 

F207 

3.  If  a  resident  refuses  food  served,  appropriate  substitutes 
of  similar  nutritive  value  are  offered. 

F208 

0.  Frequency 

SNF  (405.1125(d))   (Standard)        D  MET       D  NOT  MET 

■':   '  •> 

^.>v 

.J'  " 

F209 

ICF  (442.331    )      (Standard)          D  MET       D  NOT  MET 

■■• 

: 

F210 

1.  At  least  three  meals  are  served  daily  at  regular  hours  with 
not  more  than  a  14-hour  span  between  a  substantial 
evening  meal  and  breakfast. 

'  ■■■>.' 
/  I  { 

)• 

F211 

2.  To  the  extent  medically  possible,  bedtime  nourishments 
are  offered  to  all  residents. 

Exception:  Not  required  for  ICF  Residents. 

F212 

E.  Staffing 
SNF  (405.1125.(a))  (standard)        □  MET       D  NOT  MET 

^ 

F213 

1.  Food  service  personnel  are  on  duty  daily  over  a  period  of 
12  or  mors  hours. 
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NAME  OF  FACILITY 


CODE 


F214 


F215 


T21L. 


F217 


F218 


SPECIALIZED  REHABILITATIVE  SERVICES 


YES 


F219 


SPECIALIZED  REHABILITATIVE  SERVICES  (CONDUIOM  OF 
PARTICIPATION) 


SNF  (405.1126) 


Dmet     D  not  met 


SNFf40S.1126(bM 


(Standard)      fl  MET        H  NOT  MET 


ICF  (442.343) 


(Standard) 


D  MET       D  NOT  MET 


A.  Plan  of  Car* 


Rehabilitativa  servicas  ara  providad  undar  a  wrinan  plan 
of  cara.  initiatad  by  tha  attanding  pfiysidan  and 
davalopad  in  consultation  with  appropriata  tharapi8t8(s) 
and  tha  nursing  sarvica. 


B.  Tharapy 


Tharapy  is  providad  according  to  ordars  of  tha  attanding 
physician  in  accordartca  with  accepted  professional 
practices  by  qualified  therapists  or  qualified  assistants. 


NO 


C.  Prograaa 


1.  A  report  or  the  resident's  progress  is  communicated  to 
the  attanding  physician  within  2  weeks  of  the  initiation  of 
specialized  rehabilitative  services. 

Exception:  ICF  resident's  progreaa  must  oa  lavlawad 
regularly. 
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p^ae 


NAME  OF  FACILITY 


CODE 


F220 


F221 


F222 


F223 


F224 


SPECIALIZED  REHABILITATIVE  SERVICES/PHARMACEUTICAL  SERVICES 


2.  The  resident's  progress  is  thereafter  reviewed  regularly, 
and  the  plan  of  rehat)ilitative  care  is  reevaluated  as 
necessary,  but  at  least  every  30  days,  by  the  physician 
and  the  therapist. 

Exceptions:  ICF  residents'  plans  must  Im  rsvissd  as 
nscsssary. 


PHARMACEUTICAL  SERVICES  (CONDITION  OF 
PARTICIPATION) 


SNF  (405.1127) 


D  MET       D  NOT  MET 


A.  Supsrvlslon 
SNF  (405.1127(a))    (Standard)       D  MET       D  NOT  MET 


ICF  (442.336  )      (Standard) 


D 


MET 


D  NOT 


MET 


The  pharmacist  reviews  the  drug  regimen  of  each 
resident  at  least  monthly  and  reports  any  in'egularities  to 
the  medical  director  and  administrator. 


YES 


NO 


N/A 


EXPLANATORY  STATEMENT 
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NAME  OF  FACILITY 


CODE 


PHARMACEUTICAL  SERVICES 
LABORATORY  AND  RADIOLOGIC  SERVICES/SOCIAL  SERVICES 


YES 


NO 


N/A 


EXPLANATORY  STATEMENT 


F225 


F226 


F227 


F228 


F229 


F230 


F231 


F232 


B.  Labeling  of  Drugs  and  Biologicals 

SNF  (405.1127(c))  (Standard)  D  MET       D  NOT  MET 


ICF  (442.333)    (standard)  D  ^^        □  NOT  MET 


The  labeling  of  drugs  and  biologicals  is  based  on 
currently  accepted  professional  principles  and  includes 
the  appropriate  accessary  and  cautionary  instructiorts  as 
well  as  an  expiration  date  when  applicable. 


LABORATORY  AND  RADIOLOGIC  SERVICES  (CONDITION  OF 
PARTICIPATION) 


SNF  (405.1128) 


D  MET       D  NOT  MET 


SNF  (405.1128(a))    (standard)       □  MET       D  NOT  MET 


Provision  of  Services 

1 .  All  services  are  provided  only  on  the  orders  of  a 
physician. 


2.  The  attending  physician  is  notified  promptly  of  diagnostic 
findings. 


3.  Signed  and  dated  reports  of  a  clinical  laboratory,  X-ray 
and  other  diagnostic  services  are  filed  with  the  resident's 
medical  record. 
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NAME  OF  FACIUTY 


CODE 


F233 


F234 
F235 


F236 


F237 


F238 


F239 


F240 


SOCIAL  SERVICES/ACTIVITIES 


SOCIAL  SERVICES  (CONDITION  OF  PARTiaPATION) 

SNF  (405.1130)  D  MET       D  NOT  MET 


SNF(40S.1130(a»  (Standard^   D  MET   D  NOT  MET 
ICF  (442.344)    (Standard)   D  MET   D  NOT  MET 


A.  Plan 


The  medically  related  social  and  emotional  needs  of  the 
resident  are  identified. 


B.  Provision  of  Services 


1.  Services  are  prpvided  to  meet  the  social  and  emotional 
needs  by  the  facility  or  by  referral  to  an  appropriate  social 
agency. 


2.  If  financial  assistance  is  indicated,  arrangements  are 
made  promptly  for  referral  to  an  appropriate  agency. 


ACTIVITIES  (CONDITION  OF  PARTiaPATION} 

SNF(405.1131)  D  MET       D  NOT  MET 


Provision  of  Services 
SNF  (405.1131(b))    (Standard)      ^  **^       D  NOT  MET 


YES 


NO 


Fomi  HCFA«19  St*^ 


N/A 


EXPLANATORY  STATEMENT 
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NAME  OF  FACILITY 


CODE 


F241 


F2A2 


F2A3 


F244 


F245 


F246 


ACTIVITIES 


YES 


iCF  (442.345)    (Standard) 


D  MET        D  NOT  MET 


1.  An  ongoing  program  of  meaningful  activities  is  provided 
based  on  identified  needs  and  interests  of  eacfi  resident. 
It  is  designed  to  promote  opportunities  for  engaging  in 
normal  pursuits,  including  religious  activities  of  their 
choice,  if  any. 


2.  Unless  contraindicated  by  the  attending  physicians  each 
resident    is  encouraged  to  participate  in  the  activities 
program. 


3.  The  activities  promote  the  physical,  social  and  mental 
well-being  of  the  resident. 


4.  Equipment  is  maintained  in  good  working  order. 


5.  Supplies  and  equipment  are  available. 


Farm  HCFA419  (^a^ 


NO 


N/A 


EXPLANATORY  STATEMENT 
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No*  24 


I. 


NAME  OF  FACILITY 


CODE 


MEDICAL  RECORDS 


F247 


F248 


F249 


F2S0 


MEDtCALHECOmtS  (CONDITION  OF  PARTiaPATIOM) 

SNF  (405.1132)  D  MET       D  NOT  MET 


lYESi  NO  I  N/a"1 


ConlMrt 

SNF  (405.1 132(c))  (Standard)  D  MET       D  NOT  MET 


ICF  (442.318)     (Standard)  D  MET       D  NOT  MET 


tJttHint  1 


1.  The  medical  record  contains  sufficient  information  to 
identify  the  resident  dearly,  to  Justify  diaqnoees  and 
treatment,  and  to  document  results  accurately. 


L^ 


EXPLANATORY  STATEMENT 
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NAME  OF  FACILITY 


CODE 


F251 


F252 


F253 


F254 


F255 


F256 


F257 


F258 


F259 


F260 


F26) 


F262 


F263 


F26A 


MEDICAL  RECORDS 


2.  Th«  medical  record  contains  the  following  information: 
a.  Identification  information 


b.  Admission  data  indudina  past  medicai  and  social 
history 


c.  Transfer  form,  discharge  summary  from  any 
transferring  facility 


d.  Report  of  resident's  attending  physician 


e.  Report  of  physical  examinations 


f.  Reports  of  physicians'  periodic  evaluations  and 
progress  notes 


g.  DiagrK>stic  reports  and  therapeutic  orders 


h.  Reports  of  treatments 


i.  Medications  administered 


J.  An  overaN  plan  of  care  salting  forth  goals  to  be 
accomplished  through  each  servioe's  ( 
activities,  therapies  and  treatments. 


k.  Assessments  and  goals  of  each  service's  plan  of  care 


i.  Treatments  and  services  rendered 


m.  Progress  nolae 


n.  All  symptoms  and  other  indications  of  illness  or  irijury 
including  date,  time  and  action  taken  regarding  each 


YES 


NO 


N/A 


1 


EXPLANATORY  STATEMENT 


i 


i 


FMMHCfA«ia(Mt) 


NAME  OF  FACILITY 


CODE 


YES 


NO 


N/A 


EXPLANATORY  STATEMENT 


F265 


F266 


F267 


F268 


F269 


TRANSFER  AGREEMENT  (CONDITION  OF  PARTICIPATION) 

SNF  (405.1133)  D  MET       D  NOT  MET 


SNF  (405.1133(a))    (Standard)       D  MET       D  NOT  MET 


ICF  (442.316)     (Standard)  D  MET       D  NOT  MET 


A.  Whenever  the  attending  physician  detennines  that  a 
transfer  is  medically  appropriate  iMtween  a  hospital  or  a 
facility  providing  more  specialized  care  and  the  nursing 
facility,  admission  to  the  new  facility  shall  tM  effected  in  a 
timely  manner. 


B.  Information  necessary  for  providing  care  and  treatment  to 
transferred  individuals  is  provided. 


Farm  HCFA«1»  (246) 


A 


\ 


90 

E. 

(D 
•i 

B 

9 
O. 

i 

o 

9 


27 


„_o^/^«lu±:.-' 


m 

o 

> 
> 

> 

03 


NAME  OF  FACILITY 

CODE 

PHYSICAL  ENVIRONMENT 

YES 

NO 

N/A 

. 

EXPLANATORY  STATEMENT 

F270 

PHYSICAL  ENVIRONMENT  (CONDITION  OF  PARTICIPATION) 

SNF  (405.1134)                                  D  MET       D  NOT  MET 

*  - 

''Mr, 

F271 

A.  Nuraing  Unit 
SNF  (405.1134(d))    (Standard)       D  MET       D  NOT  MET 

... 

:':' :  ■■ 

• 

F272 

1.  The  unit  is  property  equipped  for  preparation  and  storage 
of  drugs  and  biologicals. 

:;,•<;:;.;■ 

F273 

2.  Utility  and  storage  rooms  are  adequate  in  size. 

F274 

3.  The  unit  is  equipped  to  register  resident  calls  with  a 
functioning  communication  system  from  residem  areas 
including  resident  rooms  and  toilet  and  bathing  facilities. 

F275 

B.  Dining  and  ActivHIes  Area 

SNF  (405.1134(g)  (Standard)         D  MET       D  NOT  MET 

"■;■-,> 

':'/ 

F276 

ICF  (442.329)  (standard)               D  MET       D  NOT  MET 

V 

F277 

1.  The  facility  provides  one  or  more  dean,  orderly  and 
appropriately  furnished  rooms  of  adequate  size, 
dMignated  tor  resident  dining  and  resident  activities. 

.,: 

F278 

2.  Dining  and  activity  rooms  are  well  lighted  and  ventilated. 

jf 

F279 

3.  Any  multipurpose  room  used  for  dining  and  resident 
activities  has  sufficient  space  to  accommodate  all 
activities  and  prevent  their  interferertce  with  each  other. 

• 
* 

; 

• 

FofmHC 

............ .5.-.     ..V^         .       , 

Pio*a 

E. 
i 


NAME  OF  FACILITY 


i 


CODE 

PHYSICAL  ENVIRONMENT 

YES 

NO 

N/A 

1        EXPLANATORY  STATEMENT 

F280 

SNF  (405.1134(e))      (Standard)     D  MET       D  NOT  MET 
INDICATORS  C  AND  D  APPLY  TO  THIS  STANDARD  FOR  SNF 

S* 

1 

F281 

C.  RMidant  Rooms 

• 

ICF  (442.325)  (Standard)               D  MET       D  NOT  MET 

K 

^ 

F282 

1.  Single  resident  rooms  have  at  least  100  square  feet 

k  >■:■■■-■ 

F283 

2.  Multiple  resident  rooms  have  no  more  than  tour  residents 
and  at  least  80  square  feet  per  resident. 

:  .-Mi 

F284 

3.  Each  room  is  equipped  with  or  conveniently  located  near 
toilet  and  bathing  faciUties. 

•;;<iv' 

F285 

4.  There  is  capability  of  maintaining  privacy  in  each. 

F286 

5.  There  is  adequate  storage  space  for  each  resident. 

.',:-. 

F287 

6.  There  is  a  eomfortalsie  and  hjnctioning  tMd  and  chair  plus 
afunctiorbl  cat)inet  and  light. 

•'■      1 

F288 

7  .The  resident  call  system  functions  in  resident  rooms. 

t 

''Mi'" 

F289 

8. Each  room  is  designed  and  equipped  for  adequate 
nursing  care  and  the  comfort  and  privacy  of  the  residents. 

;•••■;/ 

F290 

9.Each  room  is  at  or  above  grade  level. 

F291 

lO.Each  room  has  direct  access  to  a  corridor  and  outside 
exposure. 

Exception:  Not  required  for  ICF  residents. 

• 
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< 

o. 
ei 

Z 

o 


s 


90 
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NAME  OF  FACILITY 


CODE 


F292 


F293 


F294 


F295 


F296 


F297 


F298 


PHYSICAL  ENVIRONMENT 


YES 


0.  ToiM  and  Bath  Facilities 
ICF  (442.326)     (Standard) 


n  MET       D  NOT  MET 


1.  Facilities  are  clean,  sanitary  and  free  of  odors. 


2.  Facilities  have  safe  and  comfortable  hot  water 
temperatures. 


3.  Facilities  maintain  privacy. 


4.  Facilities  have  grab  bars  and  other  safeguards  against 
slipping. 


5.  Facilities  have  fixtures  in  good  condition. 


6. The  resident  call  system  functions  In  toilet 
and  bath  facilities. 


F299 


F300 


F301 


F302 


E.  Social  Service  Area 

SNF  (405.1130(b))   (Standard)       ^  ^^^T       D  NOT  MET 


Ensures  privacy  for  social  service  Interviewing. 


2.  Adequate  space  for  clerical  and  interviewing  functions 
is  provided. 


3. Facilities  are  easily  acesslble  to  residents 
and  staff. 


ihd^y'^ 


'■»••'.. 


NO 


I"* 

iHr 


FoimHCFA«t>(»M) 


N/A 


•■*" 
'>»"? 


-^^ 


''i 


Amiia 


EXPLANATORY  STATEMENT 
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o 
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NAME  OF  FACILITY 

CODE 

PHYSICAL  ENVIRONMENT 

YES 

NO 

N/A 

1 

EXPLANATORY  STATEMENT 

F303 

F.  Ttwrapy  Areas 
SNF  (405.1126(a))    (Standard)       D  MET       D  NOT  MET 

• 

F304 

ICF  (442.328(a))                                D  MET       D  NOT  MET 

F305 

1.  Spaca  is  adequate  for  proper  use  of  equipment  by  all 
residents  receiving  treatments. 

^.          ^( 

F306 

2.  Equipment  is  safe,  and  in  proper  tumrtcing  condition. 

F307 

Q.  Facilities  for  Special  Care 
SNF  (405.1134(f))  (Standard)          D  MET       D  NOT  MET 

- 

F308 

ICF  (442.328(b))                                D  MET       D  NOT  MET 

* 

F309 

1.  Single  rooms  with  private  toilet  and  handwashing  facilities 

•                 '■ 

F310 

2.  Precautionary  signs  are  usod  to  identify  these  rooms 
when  in  use. 

F311 

H.  ConHnon  ResMenl  Areas 
SNF  (405.1134(0)  (Standard)          D  MET       D  NOT  MET 

•i 

F312 

ICF  (442.324)  (Standard)                 D  MET       D  NOT  MET 

: 

"""Tr 
.-» 

1    .           1 

F313 

1.  Ml  common  resMeni  areas  are  ciean,  sanitary  ana  Tree  oi 
odors. 

F314 

2.  Provision  is  made  for  adequate  and  comfortable  lighting 
levels  in  aN  areas. 

-   - 

F315 

3.  There  is  limitation  of  sounds  at  comfort  levels. 

FonnHC 

FA«ia(»«) 

f>i«Bai 

< 

is 

z 

o 
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NAME  OF  FACILITY 

CODE 

PHYSICAL  ENVIRONMENT 

YES 

NO 

N/A 

EXPLANATORY  STATEMENT 

F316 

4.  A  comfortable  room  temperature  is  maintained. 

1 

F317 

5.  There  is  adequate  ventilation  through  windows  or 
mechanical  means  or  a  combination  of  both. 

F318 

6.  Corridors  are  equipped  with  firmly  secured  handrails  on 
each  side. 

F319 

7.  Staff  are  aware  of  procedures  to  ensure  water  to  all 
essential  areas  in  the  event  of  loss  of  normal  supply. 

( 

F320 

1.  Maintenanc*  of  Building  and  Equipment 

SNF  (405.1134(1))  (Standard)           D  MET       D  NOT  MET 

■£v 

: 

F321 

1.  The  interior  and  exterior  of  the  building  are  clean  and 
orderly. 

F322 

2.  All  essential  mechanical  and  electrical  equipment  is 
maintained  in  safe  operating  condition. 

' 

F323 

3.  Sufficient  storage  space  is  available  and  used  for 
equipment  to  ensure  that  the  facility  is  orderly  and  safe. 

F324 

4.  Resident  care  equipment  is  clean  and  maintained  in  safe 
operating  condition. 

F325 

iCF  (442.331(b))                                D  MET       D  NOT  MET 
Indicators  J  thru  L  apply  to  ICFs. 

1                                   i  . 

F326 

J.  Dietetic  Service  Area 
SNF  (40S.1134(h))  (Standard)         E  MET       U  NOT  MET 

F327 

1.  Kitchen  and  dietetic  service  areas  are  adequate  to  insure 
proper,  timely  food  services  for  all  residents 

F328 

2.  Kitchen  areas  are  properly  ventilated,  arranged,  and 
equipped  for  storage  and  preparation  of  food  as  well  as 
for  dish  and  utensil  cleaning,  and  refuse  storage  and 
removal. 

Form  HCFA^ia  (246) 
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NAME  OF  FACILITY 


CODE 


F329 


F330 


F331 


F332 


F333 


F334 


F335. 


F336 


F337 


F338 


F339 


F340 


PHYSICAL  ENVIRONMENT/INFECTION  CONTROL 


HYCIENC  or  DIETAKY  STAFF 

SNF  (40S.112S(f))       (Standard)      Q  Hat        Q    Mot  Mat 


Dlatatlc  aarvlca  paraonnal  practlca  hyglaalc  food  handling 
taclwlquaa. 


L.     DIRAty  SAHITAKT  CONDITIONS 

SMP  («0S.ll2S(g))         (Standard)      QMat        I      \llot  Mat 


1.     Pood  la  atorad,  rafrlgaratad,  praparad,  dUtrlbutad, 
aan»ad  — dar  aanltary  aandtttona. 


7.     Waata  la  dlapoaad  of  yrojarly. 


M. 


SNF  (405.1134(b))  (Standard)        H  MET       D  NOT  MET 


1.  An  «fnargency  source  of  electricil  power  nocMsary  to 
protect  the  health  and  safety  of  rosidenls  is  availabio  in 
the  event  the  normal  electrical  supply  is  interrupted. 


2.  Emergency  power  is  ade(^iate  at  least  for  lighting  in  all 
means  of  egress;  equipment  to  mairttain  fire  detection, 
alarm,  and  extirtguishing  systems:  and  life  safety  support 
systems. 


3.  Emergency  power  is  provided  l>y  an  emergency  electrical 
generator  located  on  the  premises  wtwre  Nfe  support 
systems  are  used. 


INFECTION  CONTROL  (COMOmOM  OF  PARTICIPATION) 

SNF  (405.1135)  D  MET       D  NOT  MET 


A.  bifecllon  Control 
SNF  (405.1135(b))    (standard)       D  »*ET       D  NOT  MET 


Aseptic  and  isolation  techniques  are  followed  by  all 
persofWMl. 


Yis 


■  .  ■•<.■:  :■ 


NO 


•H»ij!i^:; 


nI^ 


^.>iv 


N/A 


EXPLANATORY  STATEMENT 
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s 
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5" 

^» 

5' 
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Fenn  HCf A419  (M6) 


^ 

. 

■• 

NAME  OF  FACILITY 

i  - 

CODE 

INFECTION  C0NTR0L7DISASTER  PREPAREDNESS 

YES 

NO 

N/A 

I 

EXPLANATORY  STATEMENT 

F341 

B.  Sanitation 

SNF  (405.1135(c))    (Standard)           D  MET       D  NOT  MET 

1 

1 
1 
1 

i                          •                             .   ' 

;                                                  \ 

\ 

_                        '       1 

I 

F342 

The  facility  maintains  a  safe,  clean,  and  orderly  interior. 

1 

F343 

C.  Unen 
SNF  (405.1135(d)  (Standard)         D  MET       D  NOT  MET 

^          1 

,,i  ' 

1 

I    ■ 

F344 

ICF  (442.327)       (Standard)           D  MET       D  NOT  MET 

< 
?! 

F345 

1.  The  facility  has  available  at  all  times  a  quantity  of  linen 
essential  for  proper  care  and  comfort  of  residents. 

5>9 

Z 
o 

F346 

2.  Linens  are  handled;  stored,  processed,  and  transported  in 
such  a  manner  as  to  prevent  the  spread  of  infection. 

7 

F347 

P-  PEST  CONTROL 

SNF  (405.1135(e))    (Standard)  1      |  Met f      ]  Not  Met 

o. 

09 

F348 

ICF   (442.315(c))      (Standard)  I       iMetl      |  Not  Met 

c 

9 

F349 

The  facility  is  maintained  free  from  insects  and  rodents. 

>1 

[        F350 

DISASTER  PREPAREDNESS  (CONOmOM  OF  PARTICIPATION) 

SNF  (405.1136)                                 D  MET       D  NOT  MET 

^■;   ■ 

50 

c 

F351 

SNF  (405.1136(a))    (standard)      D  MET       D  NOT  MET 

■  >;  ■  ■ 

n 

CB 

CD 
3 

F352 

ICF  (442.313)     (Standard)            D  MET       D  NOT  MET 
Indicators  A  and  B  apply  to  this  standard  for  ICI 

a. 

.■■<  ■ 

i 

1 

F353 

A.  Disaster  Plan 

1.  Facility  staff  are  aware  of  plans,  procedures  to  be 
followed  for  fire,  explosion  or  other  disaster. 

3 

CD 

Fonii  HCFA-*ie  (?-a6) 

;          ■                                                i 
1 

i 

* 

NAME  OF  FACILITY 


CODE 


F354 


F355 


F356 


F357 


F358 


P359 


DISASTER  PREPAREDNESS 


2.  Facility  staff  are  knowledgeak)ie  about  evacuation  routes. 


3.  Facility  staff  are  aware  of  ttieir  specific  responsit>ilities  in 
regard  to  evaluation  and  protection  of  residents. 


4.  Facility  staff  are  aware  of  metfK>ds  of  containing  fire. 


B.  DriNs 

SNF  (405.1 136(b))  (Standard)         D  MET       D  NOT  MET 


1.  All  employees  are  trained,  as  part  of  ttieir  employment 
orientation  in  all  aspects  of  preparedness  for  any  disaster. 


2.  Facility  staff  participate  in  ongoing  training  and  drills  in  all 
procedufiM  so  tiMt  eadi  employee  promptly  and  correctly 
carries  out  a  specific  role  in  case  of  a  disaster. 


YES 


NO 


N/A 


EXPLANATORY  STATEMENT 
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SKILLED  NURSING  FACILITY  &  INTERMEDIATE  CARE  FACILITY 

SURVEY  REI>ORT  -  PART  B 
CRUCIAL  DATA  EXTRACT 

(To  b0  u$aa  mm  Z^  Unimon  ol  Ftm  HCFA^I^ 


•F1:  WDlCfqiE  THE  NUMBER  OF  SURVEYORS  ACCORDING  TO  DISaPUNE: 


A. 

B. 
C. 
D. 

E. 
F. 
G. 


ADMINISTRATOR 

NURSE 

DtETITIAN 

PHARMACIST 

RECORDS  ADMINISTRATOR 

SOCIAL  WORKER 

OUALIRED  MENTAL  RETARDATION 
PROFESSIONAL 


H. 
I. 
J. 
K. 

L 
M. 
N. 


UFE  SAFETY  CODE  SPECIAUST 

LABORATORIAN 

SANITARIAN 

THERAPIST 

PHYSICIAN 

NATIONAL  INSTITUTE  OF 
MENTAL  HEALTH 

OTHER 


NOTE:  MOR^  THAN  ONE  DISOPUNE  MAY  BE  MARKED  FOR  SURVEYORS  OUAURED  IN  MULTIPLE  DISCIPUNES. 


•F2:  INDICATE  THE  TOTAL  NUMBER  OF  SURVEYORS  ONSITE: 


*F19dDRUG  (RROR  RATE: 


Jk         (Round  H  to  rmtmi  wholo  number.) 


*SF5  Survey  §im  Irtdicstor  (Chock  ono) 
Tradltionol  Sufwy 


New  LTC  Survey 


NOTE:  PLEASB  ATTACH  COPY  OF  PAGES  2. 14  AND  15. 


■MandMory 


Fenn  NCFA419E  9«6) 
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OEPARIMtNT  OF  HCALTH  ANO  HUMAN  SERVICES 
HEALTH  CARE  FINANCING  ADMINISTRATION 


RESIDENTS  SELECTED  FOR  INDEPTH  REVtEW 


FORM  AI>PnOVEO 
0MB  NO.  Ota»0400 


PnOVIOEn  NUMSER 


SURVEY  DATE 


RESIDENT  NAME  (TARQETEf^* 


RCXM  NUMBER 


REASON  FOR  StLECnON 


2 
P 


5 

a. 


(D 


ia 


11. 


12. 


13. 


90 

(D 


SB 

s. 

ft 

f 


14. 


IS. 


16. 


17. 


It. 


19. 


20. 


FORM  HCFA-S20  (246| 


NOTE  IF  ICF  OR  SNF  RESIDENT 


*U  •.ORklM^O-iailM/UtM 


OEPwnmm  or  health  and  human  services 

HEM.TH  CARE  nNANCMQ  A0MM8TRATI0N 

- 

FORM  APPROVED 
OMB  NO.  O03M4OO 

TOUR  NOTES  WORKSHEET 

raOVDER  NUMBER 

SURVEY  DATE 

• 

INSTRUCTIONS 

INDEPTH  SAMPLE 

1.  Nei0  CBn  and  pnbhmt  ki  earn  an  »t  unll$. 

t.  Rtport  (MUvnoM  itnclly  to  tuntf  nport  kmti  or  •! 

4.  Satoet  A  oraoortional*  numbtr  fram  •■efi  aTfinn 

Facility 

C«nMS      0-60      61-120      121-200     200«' 

10k 
SMpl*         2SS             20Z               ISX  (Nln30) 
Sli«       (MlalO)     (HlnlS)     (Mln2«)   (ItoaSO) 

OBSERVE  RESIDENTS  FOR  THE  FOLLOWING  CARE  P 

OBLEMS 

QnOOMINGA>ERSONAL  HYGIENE 

POSmONINQ 

ASSISTIVE  DEVICES 

,    . 

[ 

RESTRAINTS 

HYDRATION 

•       ■                                            ^              ■ 

INFECTION  CONTROL 

PATIENT  RIGHTS 

OTHER 

1 

FORM  HCFA-UI  fl-mi 

•  USai«  IWMfrltl  MC/SM} 
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otpahtmint  of  malth  and  human  services 
hCalTh  Cam  pmanCmQ  aoministaation 


FORMAPf^NOViO 

I  NO. 


DRUG  PASS  WORKSHEET 

PKMOe^kiAti^ 

iUfW^OATE 

1 

ERROR  RATE 

1 

INSTRUCTIONS 

DEFiaENCY  FORMULA     . 

1.  Partom  Drug  Put  ObmnaUona  on  20  nmldmtla. 

2.  nteoM  Obmnttkm  ct  taeh  Opportunlfy. 

9.  Campaim  OtamyUon  Holm  mUh  Ptiyaieian  Onlan. 
4.  CHeuimjma  Norn  Ener  Rttt^ 

l.OntormonSignmcmnlAnn  -  tmamef 

lOENTIRER 

POUR 

PASS 

RECORD 

RESIOENrS  FUU  NAME, 
ROOM  NUMBER.  TIME 

DRUG  PRESCRIPTION  NAME. 
006E  AND  FORM 

OBSERVATION  OF 
ADMINISTRATION 

DRUG  ORDER  WRirrEN  AS: 
(If  0IFFEH8  FHOM  AOmilS  ONLY) 

• 

. 

1 

• 

■ 

;' 

..     _  .. 

. 

: ,, 

FORM  HCFA«22  (2-aq 


L 


DRUG  ERROR  CALCULATION 
(SEE  SOM  App#ndix  N  Part  2) 

^  •^  ?^"V*  ■  !••<««•<'«»  Enw  Rat*-in  calciifitina  the  percentage  of  errors,  the  numerator  in  the 
ratio  IS  the  total  number  of  errors  that  you  observe,  bath  significant  and  non-significant.  The  denominator 
is  all  the  doses  observed  being  administered  pkis  the  doses  ordered  but  not  administered.  The  equation 
for  calculating  a  medication  error  rate  is  as  follows:    j  « 


Medication  Error  Rate  -  Number  of  errors  observed 


ido 


Where:  Opportunities  for  errors  equals  the 
doses  ordered  but  not  administered. 


Opportunities  for  errors 

lumber  of  doses  administered  plus  the  number  of 


Comments 

For  example,  you  observed  the  administration  of  drugs  to  20  patients.  There  were  a  total  of  47  drugs 
administered  (47  opportunities  for  errors).  At  the  completion  of  the  reconciliation  of  your  Observations  with 
the  physicians  orders,  you  find  that  three  medication  eirors  were  made  in  administration  and  one  medication 
was  omitted  (ordered  but  not  administered).  The  omitted  dose  is  included  in  both  the  numerator  and  the 
denominator.  Therefore,  following  the  above  formula,  your  equation  would  be  as  follows: 


3  ■¥  1 


100 


47+  1 


8.3% 
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DEPARTMENT  OF  HEALTH  AND  HUMAN  SiERVICES 
HEALTH  CARE  FMANCMQ  ADMINISTRATION 
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DINING  AREA  &  EATING  ASSISTANCE  WORKSHEET 


PROVIOER  NUMBER 


SURVEY  DATE 


■#■ 


INSTRUCTIONS 


TASKS  1.  Obmnt  Dining  Atm. 

2.  Heim  MmM  Santd/ntmam  Phyaician$  Ontors. 


3.  Atofs  AsaManc*  Pmndtd. 

4.  MW*  OaAcwncM*  on  Sunr«ir  Summafy  Fonn. 
'SAMPLE  A  MINIMUM  OF  FIVE  fS)  RCSIOCNTS«l 


1.  DmiNQ  AREA  AND  MEALS                                               ! 

a.  Size  does  not  restrict  movement.                                  | 

b.  Accommodates  ail  residents.                                        | 

c.  Cleanliness.                                          ■                     ! 

d.  Adequate/comfortable  lighting.                                     | 

e.  Adequate/comfortable  ventilation.                                   | 

i           ,           •     i 

i 

2.  SERVING  OF  MEALS  *                                                        | 

a.  Number  of  meals/lime  span  betvveen  meal.                    | 

b.  Conformance  to  physicians  order.                                  | 

c.  Nutritional  adequacy.                                                       | 

d.  Adequacy  of  portions.                                                    ' 
•.  Residents  eat  approximately  75%  of  meals.                '■ 

f.  Puree  dishes  served  individually.                                   ' 

g.  Food  cut,  chopped  or  ground  for  individual  resident 
needs. 

h.  Acceptable  taste.                                                        j 

i.  Proper  temperature.                                                    J 

|.  Plates  covered.                                                             ! 

! 
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OCPAHTMENr  Of  HEALTH  AND  HUMAN  SERVICES 
HEALTH  CAW  nNAMCmO  MNfMWTIMTION 


2.  SERVmO  OF  MEALS  *  (continued) 

k.  Sarvsd  promptly. 

I.  RMidants  ready  for  m«al  when  served. 

m.  Attractive. 

n.  Utenaile  available. 

o.  Functional  trays  for  tMdfast  residents. 

'  p.  Salt,  pepper,  sugar,  other  condiments  on  resident's 
trays  unless  contraindicated. 

q.  Medically  able  residents  eating  in  dining  area. 

r.  Bedtime  nourishment  offered. 

3.  SUPERVISION  OF  RESIDENT  NUTRITION 

a.  Prompt  assistance. 

b.  Proper  assistance  (spoon-feeding;  supervision  or 
instruction  to  develop  eating  skills). 

c.  Courteous  and  unhurried  assistance. 

d.  Self-help  devices  preeent  (straws,  easy  grip  utensils, 
apedal  cup,  etc.). 

e.  Intake  recorded/deviatkwts  from  normal  are  reported. 


FORM  HCFA4a  041) 


FORM  APPROVED 
OMBNO  OMMMOO 


I 


< 

cn 

u 

Z 

o 


2 

B 
«< 


90 

9 

a 

I 


•us an  IN* 6  i«i  tm^mm 


Cd 


OCrMmKNT  OP  HEALTH  AND  HUMAN  SENVCCS 
HEALTH  CAK  RNANCMO  AOWMSTIUTiaN 


rami  APPROVED 
'  0MB  NO.  0t3M40S 


OBSERVATION  /  INTERVIEW  RECORD  REVIEW  WORKSHEET 


^)ENTIFIER) 


PROVIDER  NUMBER 


SURVEY  DATE 


OeSERVATIONANTERVIEW  OF:  (RESIDENT 


INSTRUCTIONS 


f 


< 

z 

o 


1. 

3. 

4.  Nol9 


In 
in 
iwidwN't  wco*d  to 

on  sufvojf  fopoft  tofn 


io  MonMy  AOL  noods  ond  poloniM  praWono.  Chock  opprapriolo  Mocln. 


kiMfwantkMM  and  flvalualififis  sra 
fOMdonM  In  somplo. 


■pprapnaio  and  currant. 


RKSIDENT  NEEDS 


D  Congeslodlitiort  ui 

Braain 
D  IPra  Not  Availablo 
a  Oiygan  Not  Availablo 
Lj  Niipfopof  6i|uipniont 


BETARY  NEEDS 
Ovof/Undoiioiiimt 


U  Banting 
OOrasting 
Dtoiiodng 
D  Tfanatofring 
LJ  Contmanca 
OFaoding 


TTaanAWound* 

Ouicart 

Dnashat 

OFlakma 

OScahng 

ORadAfoa 


ffi 


CUBITUS 


Giada 

OFouiOdor 

D  Draining 

DOrassMig 

DUncloan 

DNMOry 

a  Not  Intact 

D  Poor  Tochmquo 


ef 


jRtlOMIWGff^YGtENe 
J  Eyas/Eari/Momn 
U  OaVOonial  Hygiana 
DFooiCaro 
DFacialHair 
a  Haw/Scalp 
D  Nails 
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§4M.110    Procedural  gukMnM. 

SNF/ICF  Survey  Process.  The  purpose 
for  implementing  a  new  SNF/ICF  survey 
process  is  to  assess  whether  the  quality 
of  care,  as  intended  by  the  law  and 
regulations,  and  as  needed  by  the 
resident,  is  actually  being  provided  in 
nursing  homes.  Although  the  onsite 
review  procedures  have  been  changed, 
facilities  must  continue  to  meet  all 
applicable  Conditions/Standards,  in 
order  to  participate  in  Medicare/ 
Medicaid  programs.  That  is,  the  methods 
used  to  compile  information  about 
compliance  with  law  and  regulations  are 
changed;  the  law  and  regulations 
themselves  are  not  changed.  The  new 
process  differs  ^m  the  traditional 
process,  principally  in  terms  of  its 
emphasis  on  resident  outcomes,  bi 
ascertaining  whether  residents  grooming 
and  personal  hygiene  needs  are  met,  for 
example,  surveyors  will  no  longer 
routinely  evaluate  a  facility's  written 
policies  and  procedures.  Instead, 
surveyors  will  observe  residents  in 
order  to  make  that  determination.  In 
addition,  surveyors  will  confirm,  through 
interviews  with  residents  and  staff,  that 
such  needs  are  indeed  met  on  a  regular 
basis.  In  most  reviews,  then,  surveyors 
will  ascertain  whether  the  facility  is 
actually  providing  the  required  and 
needed  care  and  services,  rather  than 
whether  the  facility  is  capable  of 
providing  the  care  and  services. 

The  Outcorae-Otiented  Survey     \ 
Process— Skilled  Nursing  Fadlitito 
(SNFs)  and  Intennediale  Caie  Facilities 
(ICFs)  I 

(a)  General.  j 

(b)  The  Survey  Tasks.  | 

(c)  Task  1 — Entrance  Conference. 

(d)  Task  2— Resident  Sample — Selection 
Methodology. 

(e)  Task  3— Tour  of  the  Facility. 

(0  Task  4 — Observation/Interview/ 
Medical  Record  Review  (including  drug 
regimen  review). 

(g)  Task  5— Drug  Pass  Observation. 

(h)  Task  e— Dining  Area  and  Eating 
Assistance  Observation. 

(i)  Task  7 — Forming  the  Deflciency 
Statement. 

(j)  Task  8— Exit  Conference. 

(k)  Plan  of  Correction. 

(I)  Followup  Surveys. 

(m)  Role  of  Surveyor. 

(n)  Confidentiality  and  Respect  for 
Resident  Privacy.  •  | 

(o)  Team  Composition. 

(pi  Type  of  Facility-Application  of  SNF  or 
ICF  Regulations. 

(q)  Use  of  Part  A  and  Part  B  of  the  Survey 
Report. 

(a)  General.  A  complete  SNF/ICF 
facility  survey  consists  of  three 
componoits: 

•  Life  Safety  Code  requirements; 

1 


•  Administrative  and  structural 
requirements  (Part  A  of  the  Survey 
Report,  Form  HCFA-52S);  and 

•  Direct  resident  care  requirements 
(Part  B  of  the  Survey  Report,  Form 
HCFA-519),  along  with  the  related 
worksheets  (HCFA-520  through  524). 

Use  this  survey  process  for  all  surveys 
of  SNFs  and  ICFs— whether 
freestanding,  distinct  parts,  or  dually 
certified.  Do  not  use  this  process  for 
surveys  of  Intermediate  Care  Facilities 
for  Mentally  Retarded  (ICFs/MR). 
swing-bed  hospitals  or  skilled  nursing 
sections  of  hospitals  that  are  not 
separately  certified  as  SNF  distinct 
parts.  Do  not  aimounce  SNF/ICF 
surveys  ahead  of  time. 

(b)  The  Survey  Tasks.  Listed  below 
are  the  survey  tasks  for  easy  reference: 

•  Task  1.  Entrance  Conference. 

•  Task  2.  Resident  Sample — Selection 
Methodology. 

•  Task  3.  Tour  of  the  Facility. 
Resident  Needs.  Physical  Environment. 
Meeting  with  Resident  Council 
Representatives.  Tour  Summation  and 
Focus  of  Remaining  Survey  Activity. 

•  Task  4.  Observation/Interview/ 
Medical  Record.  Review  of  Each 
Individual  in  the  Resident  Sample 
(including  drug  regimen  review). 

•  Task  5.  Drug  Pass  Observation. 

•  Task  6.  Dining  Area  and  Eating 
Assistance  Observation. 

•  Task  7.  Forming  the  Deficiency 
Statement  (if  necessary). 

•  Task  8.  Exit  Conference. 

(c)  Task  1 — Entrance  Conference. 
Perform  these  activities  during  the 
entrance  conference  in  every 
certification  and  recertification  survey: 

»  Introduce  all  members  of  the  team 
to  the  facility  staff,  if  possible,  even 
though  the  whole  team  may  not  be 
present  for  the  entire  entrance 
conference.  (All  surveyors  wear 
identification  tags.) 

•  Explain  the  SNF/ICF  survey  process 
as  resident  centered  in  focus,  and 
outline  the  basic  steps. 

•  Ask  the  facility  for  a  list  showing 
names  of  residents  by  room  number 
with  each  of  the  following  care  needs/ 
treatments  identified  for  each  resident 
to  whom  they  apply: 

— Decubitus  care 

— Restraints 

—Catheters 

— ^Injections 

— Parenteral  fluids 

— Rehabilitation  service 

— Colost(Hny/ileostomy  care 

— Respiratory  care 

— ^Tracheostomy  care         j 

— Suctioning 

— Tube  feeding 


Use  this  list  for  selecting  the  resident 
sample. 

•  Ask  the  facility  to  complete  page  2 
of  Form  HCFA-519  (Resident  Census)  as 
soon  as  possible,  so  that  the  information 
can  further  orient  you  to  the  facility's 
population.  In  a  survey  of  a  SNF  with  a 
distinct  part  ICF,  you  may  collect  two 
sets  of  census  data.  However, 
consolidate  the  information  when 
submitting  it  to  the  regional  office.  You 
may  modify  the  Resident  Census  Form 
to  include  the  numbers  of  licensed  and 
certified  beds,  if  necessary. 

•  Ask  the  facility  to  post  signs  on 
readily  viewed  areas  (at  least  one  on 
each  floor)  announcing  that  Stale 
surveyors  are  in  the  facility  performing 
an  "inspection,"  and  are  available  to 
meet  with  residents  in  private.  Also 
indicate  the  name  and  telq>hone 
number  of  the  State  agency.  Hand- 
printed signs  with  legible,  large  letters 
are  acceptable. 

•  If  the  facility  has  a  Resident 
Council,  make  mutually  agreeable 
arrangements  to  meet  privately  with  the 
president  and  officers  and  other 
individuals  they  might  invite. 

•  Inform  the  facility  that  interviews 
with  residents  and  Resident  Councils 
are  conducted  privately,  tmless  they 
independently  request  otherwise,  in 
order  to  enhance  the  development  of 
rappori  as  well  as  to  allay  any  resident 
anxiety.  Tell  the  facility  that  information 
is  gathered  from  interviews,  the  tour, 
observations,  discussions,  record 
review,  and  facility  officials.  Point  out 
that  the  facility  will  be  given  an 
opportunity  to  respond  to  all  findings. 

id)  Task  2— Resident  Sample—      < 
Selection  Methodology.  This 
methodology  is  aimed  at  formulating  a 
sample  that  reflects  the  actual 
distribution  of  care  needs/treatments  in 
the  facility  population. 

Primarily  performed  on  a  random 
basis,  it  also  ensures  representation  in 
the  sample  of  certain  care  needs  and 
treatments  that  are  assessed  during  the 
survey. 

(1)  Sample  Size.  Calculate  the  size  of 
the  sample  according  to  the  following 
guide: 


NiNntMrot 

residents  in 

Nufnbsr  of  fBSKtenlft  in  Mny'v' 

laciiity 

( 

0-«0 

25%  ot  residonts  (mMnfiufffi    1^ 

residents. 

61-120 

20%  d  residents  (minbnuM^-l^ 

resKtents. 

121-200 

15%  o(  residents  (minimum-24). 

residents. 

201  + 

residents. 

•Maximum— 50 
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Note  that  thticalculation  is  based  on 
the  resident  census,  not  beds.  After 
determining  thp  appropriate  sample  size, 
select  residents  for  the  sample  in  a 
random  mannet.  You  may.  for  example, 
select  every  fi^  resident  from  the 
resident  censusj  beginning  at  a  random 
position  on  the  list.  For  surveys  of  dually 
certified  facilities  or  distinct  part  SNFs/ 
ICFs,  first  use  (ke  combined  SNF/ICF 
population  to  o^lculate  the  size  of  the 
sample,  and  th|^  select  a  sample  that 
reflects  the  pn^fortions  of  SNF  and  ICF 
residents  in  th^  {facility's  overall 
population.      ' 

(2)  Special  Care  Needs/Treatments. 
The  survey  forji  specifies  several  care 
needs/treatmehts  that  must  always  be 
reviewed  whei^they  apply  to  any 
facility  residents,  lliese  include: 

•  Decubitus  C«re 

•  Restraints 

•  Catheters 

•  Injections,  Pi  ifenteral  Fluids, 
Colostomy/Ileostomy,  Respiratory 
Care,  Tracheostomy  Care.  Suctioning, 
Tube  Feeding 

•  Rehabilitatiye  Services  (physical 
therapy,  8peei:h  pathology  and 
audiology  services,  occupational 
therapy)       1 1 

Due  to  the  relatively  low  prevalence 
of  these  care  needs/treatments, 
appropriate  residents  may  be  either 
under-represented  or  entirely  omitted 
from  the  sampliei  Therefore,  determine 
during  the  tourl^ow  many  residents  in 
the  random  selection  fall  into  each  of 
these  care  cat^^bries.  Then,  compare  the 
number  of  sucnresidents  in  the  random 
selection  with  tke  total  number  of 
residents  in  th^  ^dlity  with  each 
specified  care  a^ed/treatment  (based  on 
either  the  residje^t  census  or  other 
information  provided  by  the  facility). 

Review  no  lejss  than  25  percent  of  the 
residents  in  eadi  of  these  special  care 
needs/treatmems  categories.  For 
example,  if  the  facility  has  10  residents 
with  decubitus  ulcers,  but  only  one  of 
these  residents  is  selected  randomly, 
review  two  mort  residents  with 
decubitis  ulcers  i(25%  of  10  equals  2.5,  so 
review  a  total  M  3).  Or.  if  the  facility  has 
two  residents  ynio  require  tube  feeding, 
neither  of  whoiM  is  in  the  random 
selection,  review  the  care  of  at  least  one 
of  the  these  restpents.  This  can  be 
accomplished  in  the  following  mannen 

Conduct  in-d|Bk>th  reviews  of  the 
randomly  seleOted  residents  and  then 
perform  limited  reviews  of  additional 
residents  as  needed  to  cover  the 
specified  care  categories.  Such  reviews 
are  limited  to  tife  care  and  services 
related  to  the  pertinent  care  areas  only, 
e.g..  catheters,  rsstraints,  or  colostomy. 
Utilize  those  worksheets  or  portions  of 


woricsheets  which  are  appropriate  to  the 
limited  review.  Refer  to  the  Care 
Guidelines,  as  a  resource  document, 
when  appropriate. 

Always  keep  in  mind  that  neither  the 
random  selection  approach  nor  the 
review  of  residents  within  the  specified 
care  categories  precludes  investigation 
of  other  resident  care  situations  that  you 
believe  might  pose  a  serious  threat  to  a 
resident's  health  or  safety.  Add  to  the 
sample,  as  appropriate. 

(e)  Task  3— Tour  of  the  Facility.  (1) 
Purpose.  Conduct  the  tour  in  order  to: 

•  Develop  an  overall  picture  of  the 
types  and  patterns  of  care  delivery 
present  within  the  facility; 

•  View  the  physical  environment:  and 

•  Ascertain  whether  randomly 
selected  residents  are  communicative 
and  willing  to  be  interviewed. 

(2)  Protocol.  You  may  tour  the  entire 
facility  as  a  team  or  separately,  as  long 
as  all  areas  of  the  facility  are  examined 
by  at  least  one  team  member.  Success  of 
the  latter  approach,  however,  is  largely 
dependent  on  open  intra-team 
communication  and  the  ability  of  each 
team  member  to  identify  situations  for 
further  review  by  the  team  member  of 
the  appropriate  discipline.  You  may 
conduct  the  tour  with  or  without  facility 
staff  accompanying  you,  as  you  prefer. 
Facilities,  however,  vary  in  staff 
member  availability.  Record  your  notes 
on  the  Tour  Notes  Worksheet.  Form 
HCFA-521. 

Allow  approximately  three  hours  for 
the  tour.  Converse  vrith  residents,  family 
members/significant  others  (if  present), 
and  staff,  asking  open-ended  questions 
in  order  to  confirm  observations,  obtain 
additional  information,  or  corroborate 
information,  (e.g..  accidents,  odors, 
apparent  inappropriate  dress,  adequacy 
and  appropriateness  of  activities). 
Converse  sufficiently  with  residents 
selected  for  in-depth  review  to  ascertain 
whether  they  are  willing  to  be 
interviewed  and  are  cooununicative. 
Observe  staff  interactions  with  other 
staff  members  as  well  as  with  residents 
for  insight  into  matters  such  as  resident 
rights  and  assignments  of  staff 
responsibilities. 

Always  knock  and/or  get  permission 
before  entering  a  room  or  interrupting 
privacy.  If  you  wish  to  inspect  a 
resident's  skin,  observe  a  treatment 
procedure,  or  observe  a  resident  who  is 
exposed,  courteously  ask  permission 
from  the  resident  if  she/he 
comprehends,  or  ask  permission  from 
the  staff  nurse  if  the  resident  cannot 
communicate.  Do  not  do  "hands-on" 
monitoring  such  as  removal  of  dressings; 
ask  staff  to  remove  a  dressing  or  handle 
a  resident. 


(3)  Resident  Needs.  While  touring, 
focus  on  the  residents'  needs — physical, 
emotional,  psychosocial,  or  spiritual — 
and  whether  those  needs  are  being  met. 
Refer  to  the  following  list  as  needed: 
—Personal  hygiene,  grooming,  and 

appropriate  dress 
— Position 
—Assistive  and  other  restorative 

devices 
— Rehabilitation  issues 
— Functional  limitations  in  ADL 
— Functional  limitations  in  gait,  balance 

and  coordination 
^Hydration  and  nutritional  status 
— ^Resident  rights 
—Activity  for  time  of  day  (appropriate 

or  inappropriate) 
— Emotional  status 
— Level  of  orientation 
— ^Awareness  of  surroundings 
— ^Behaviors 
— Cleanliness  of  immediate  environment 

(wheelchair,  bed,  bedside  table,  etc.) 
— Odors 
— Adequate  clothing  and  care  supplies 

as  well  as  maintenance  and 

cleanliness  of  same 

(4)  Review  of  the  Physical 
Environment  As  you  tour  each 
resident's  room  and  auxiliary  rooms, 
also  examine  them  in  connection  with 
the  physical  environment  requirements. 
You  need  not  document  physical 
environment  on  the  Tour  Notes 
Woricsheet.  Instead,  you  may  note  any 
negative  findings  directly  on  the  Survey 
Report  Form  in  the  remarics  section. 

(5)  Meeting  With  Resident  Council 
Representatives.  U  a  facility  has  a 
Resident  Council,  one  or  more  surveyors 
meet  with  the  respresentatives  in  a 
private  area.  Facility  staff  members  do 
not  attend  unless  specifically  requested 
by  the  Council.  Explain  the  purpose  of 
the  survey  and  briefly  ouUine  the  steps 
in  the  survey  process,  i.e.,  entrance 
conference  *  •  •  exit  conference. 
Indicate  your  interest  in  learning  about 
the  strengths  of  the  facility  in  addition  to 
any  complaints  or  shortcomings.  State 
that  this  meeting  is  one  part  of  the 
information  gathering;  the  findings  have 
not  yet  been  completed  nor  the 
conclusions  formulated.  Explain  further, 
however,  that  the  official  survey 
findings  are  usually  available  within 
three  months  after  the  completion  of  the 
survey,  and  give  the  telephone  number 
of  the  State  agency  office. 

Use  this  meeting  to  ascertain 
strengths  and/or  problems,  if  any.  from 
the  consumer's  perspective,  as  well  as  to 
develop  additional  information  about 
aspects  of  care  and  services  gleaned 
during  the  tour  that  were  possibly 
substandard. 
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Conduct  the  meeting  in  a  manner  that 
allows  for  comments  about  any  aspect 
of  the  facility.  (See  the  section  on 
Interview  Procedures.)  Use  open-ended 
questions  such  as: 

•  "What  is  beat  about  this  home?" 

•  "What  is  worstr 

•  "What  would  you  like  to  change?" 
In  order  to  get  more  detail,  use 

questions  such  as: 

•  "Can  you  be  more  spedfid" ' 

•  "Can  yoQ  give  me  an  example?" 

•  "What  can  anyone  elae  tell  me 
about  thisr* 

If  you  wish  to  obtain  information 
about  a  topic  not  raised  by  the 
residents,  use  an  approach  like  die 
following: 

•  'Tell  me  what  you  think  about  the 
food/staff/cleanliness  here." 

•  "What  would  make  it  beHerr 

•  "What  don't  you  like?  What  do  you 
liker' 

(6)  Tour  Summation  and  Focus  o/ 
Remaining  Survey  Activity.  When  the 
tour  is  completed,  review  the  resident 
census  data  imrvided  by  the  facility. 
Determine  if  the  care  categories 
specified  in  the  secten  on  Resident 
Sample  are  sufficiently  represented  in 
the  random  selection,  make  adjustments 
as  needed,  and  complete  the  listing  of 
residents  on  the  worksheet  labeled 
"Residents  Selected  for  In-depth 
Review",  Fotm  HCFA-SZa 

Transcribe  notes  of  a  negative  nature 
onto  the  SRF  in  the  "Remarks"  cdnmn 
under  the  appn^ate  rule.  Findings 
from  a  later  segment  in  the  survey  or 
gathered  by  anodier  surveyor  may 
comlnne  to  substantiate  a  deficiency. 
You  need  not  check  "met"  or  "not  met" 
at  this  point  in  the  survqf.  Discuss 
significant  inqnessioos/conclHsions  at 
the  completion  of  each  subsequent 
survey  task,  and  transfer  any  negative 
findings  onto  the  Survey  Report  Form  in 
the  Remarks  section. 

(f)  Task  4—Oba&ration/Iaterview/ 
Medical  Record  Review  (incladiag  drug 
regimen  review).  Perfonn  the  in-depth 
review  of  eadi  mdividual  in  the  resident 
sample  in  order  to  ascertain  whether  the 
facility  is  meeting  resident  needs. 
Evaluate  specific  indicators  for  each 
resident,  utilizing  the  front  aiwl  back  of 
the  "(Xwervation/Intervtew/Reoord 
Review  (OfRR)"  worksheet.  Form 
HCFA-S24.  You  may  prefer  to  perform 
the  record  review  first  complete 
resident/staff/family  observations  and 
interviews,  and  finally,  return  to  the 
record  for  any  final  unresolved  issues. 
On  the  other  hand,  you  may  prefer  to  do 
the  interviews  first.  Either  method  is 
acceptable.  Whenever  possible, 
however,  complete  one  resident's 


observation/jnterview/medicnl  record 
review  and  docomeat  the  OBIR  before 
moving  «iito  another  resident  if  because 
of  the  facility  layout  it  is  more  affictent 
to  do  iBore  dian  one  record  revtafw  at  a 
time,  Unit  socfa  rcoord  review  ts  two  or 
three  residents  so  your  fomiliarlty  with 
the  partirular  fasidsBl  and  cmrtinuity  of 
the  OIRR  are  not  oonpfomiaed. 

(1)  Obeervation.  Coadoct 
observations  concuneotly  witfi 
interviews  of  residents,  fondly/ 
significant  others,  aaad  discusiiions  with 
direct  care  staff  (of  the  various 
disdplioes  involved.  In  smdti-facility 
operations,  whenever  possible,  observe 
staff  that  is  regularly  assigned  to  the 
fodlity  in  order  to  gain  an 
understanding  of  thie  care  and  services 
usually  provided.]  Maintain  respe^  for 
resident  privacy.  Minimirff  disruption  of 
the  operations  of  the  facility  or 
impositions  upon  any  resident  as  much 
as  possible.  Based  upon  your 
observations  of  the  residento'  needs, 
gather  information  about  any  of  the 
following  areas,  as  appropriate: 
Bowel  and  bladder  training 
Catheter  care 

Restraints 

Injectioos 

Parenteral  fluids 

Tube  feeding/gastrostomy 

Colostonqr/ileoatomy 

Respiratory  tho^py 

Tracheostomy  care 

Suctioning 

(2)  Interviews.  Interview  each  resident 
in  private  unless  he/she  indepeadendy 
requeste  diat  a  focility  ataff  flwaber  or 
other  indivkhial  be  piesent  Conduct  die 
in-depth  interview  in  a  nonthreatening 
and  nooiavaaive  fashion  so  as  to 
decrease  anxiety  and  defensiieaeas. 
The  open-ended  approach  daacribed  in 
the  sectioB  on  the  Resident  Conadl  is 
also  appropriate  for  the  in-depth 
interview.  Whdc  prolooged  time 
expenditure  is  not  nsoally  a  worthwhile 
use  of  resotnoes  or  the  residwifs  time, 
do  allow  time  initiaUy  to  establish 
rapport' 

At  each  intennew: 

•  Introduce  yourself  . 

•  Address  the  resident  by  name. 

•  Explain  in  simple  terms  the  reason 
for  yoar  visit  (e.g..  to  assure  Aal  the 
care  and  servicea  are  adequate  and 
appropriate  for  each  resident). 

•  Briefly  outline  the  process- 
entrance  conference,  tour,  interviews. 
observations,  review  of  medical  records. 
resident  interviewa,  and  exit  oenferenoe. 

•  Mention  that  the  selection  of  a 
particular  resident  for  aa  interview  is 
not  meuit  to  imply  that  hia/her  cars  is 
substandard  or  that  the  fodbty  provides 
substandard  care.  Also  mention  that 


most  of  those  faiterviewed  are  selected 
randomly. 

•  Assure  that  jroo  wi8  alrive  far 
anonynnty  lor  the  resident  and  that  the 
intoview  is  used  hi  addilian  to  medical 
records,  obaervationB.  discassions,  etc., 
to  capture  an  accurate  pictnre  of  die 
treatment  and  care  provided  by  the 
facility.  Bxpla.d  tint  (he  official  findings 
of  the  survey  are  asaally  available  to  the 
public  about  daae  ■wadte  after 
comptetioB  of  the  saivey,  bat  resident 
names  are  not  given  to  dw  pnbHc 

•  When  residente  experience 
difficulty  expressing  themselves: 

— ^Avoid  pressuring  residents  to 

verbalize 
'^Accept  and  respond  to  all 

communication 
— Ignore  mistakes  in  word  choice 
— ^AUow  time  for  recollection  of  words 
— Encourage  self-expression  throu^ 

any  means  available 

•  When  interviewing  residente  with 
decreased  receptive  capacity: 

—Speak  slowly  and  distinctly 
— Speak  at  conversational  v«»ce  level 
— Sit  within  the  resident's  line  of  vision 
•  Listen  to  all  resident  information/ 

allegations  without  judgment. 

Information  gathered  sabsaqueaUy 

may  substantiate  or  rqiodiate  an 

allegation. 

The  length  of  the  interview  varies, 
depending  on  the  condition  and  wishes 
of  the  fc^lent  and  die  amoant  of 
infonnatioo  soppbed.  Expect  the 
average  intervfow.  hawcsei.  to  last 
approximately  15  iwimHae.  Courteously 
terminate  an  interview  wheacsu  the 
resident  is  unable  ar  uanriiliag  to 
oontimM.  or  is  too  ooafaHd  or 
disiniented  to  continae.  Do^  however, 
perfona  die  other  acttvtties  of  dds  task 
(observation  and  reoord  review).  It  in 
spite  ai  your  i  miiveislag  daring  the  tour, 
you  find  ^t  len  than  40  percent  of  die 
residento  in  yoar  sample  are  sufficiently 
nlnrt  ami  Tiillini  to  ht  lali  i  ilnmri  fry 
to  select  replacHBente  so  dmt  a 
complete  OIRR  is  peifoiawd  for  a  poup 
this  size,  if  poesiblie.  Tliere  may  be 
situations,  however,  where  the  resident 
popufotion  has  a  Ugh  percentage  of 
confused  individaals  aad  this 
percentage  is  not  achievable.  Expect 
that  the  infomatian  fnm  oonfosed 
individuals  can  be,  but  is  not 
necessarily,  lass  reltaUa  than  that  from 
more  alert  individaals. 

Indnde  dw  following  areas  in  dw 
interview  of  each  resident  m  the  sample: 

Acdidties  of  daily  livfaig 
Groondag/hygiene 
Nutrition/dtetary 

Restorative/rehabilitadon  care  and 
services 
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ivitiet       j 
ialservio^ 


Activitiet 

Social 

Resident 

Refer  to  I 

"evalualiQB  iUdata"  as  a  icsoHroe  lor 
posaiblaalasMats  to  consitter  wken 
focusiag  oa  particular  aapecta  of  care 
and  laaidaiH  rtseda. 

Oocamaat  tokmiation  obtained  {nun 


the  inti 
OIRRW( 
section  any 
may  need  » 
subslandacd 
resident 
she  be 
source  of 


observations  OB  the 

Raoord in  the  "Notes" 
Itonal  inf omalion  jfoo 
iwMh 
or  services.  Unless  the 

requests  that  he/ 
donotievaatthe 
tion  gleaned  from 
the  intei«ieM.j 

(3)  Mediaa«MCQrd  Revmw.  The 
medicai  raoo  «  reiHeur  ia  a  thr«»^art 
process,  wifaii  &  Invohiss  first  laconGiMag 
the  ebservati  i  n/interview  Indings  with 
the  reooid.  A  i  o  reconciliii^  the  record 
against  itseK  ind  lastly  perfcnniing  the 


DocuBMBl  HDurfinifii^ontbeOIRR 
Worfcsheot.  ai  sf^iropBate.  and 
sommarize  ofi  the  Survey  Report  Form 
the  findings  tfi  at  are  indicative  of 
probiematie  o  >  sobstaadard  care.  Be 
alert  for  repeji  ted  similar  Instancies  of 
substandara  |c  sre  (Kvnoping  as  the 

iwtcd  OIRR  Worksheets 

lelated  to  a  particular 
km  could  range  Irom 
lis  not  in  accordBnce  widi 
iMn  reiaiWj  fo>9>* 
to 


number  of 
increa 

Nola.  ine 
standard  or 
klaiUcalfes., 
dielaiyplM) 
nursing 
residaatawilb 
conlnwti 
rorpcfsoqai 
im| 

U) 
interview 
Determine 


rastninl^ 

Uw  obeeiyalioik/ 
wkh  the  record. 

has  been 
goals  has  been 

tions  have  beea  carried 


•  Anas 

•  Apli 
developed. 

•  The  inte^ 
out 

•  The  residfen!  has  been  evaluated  to 
determine  the  effectiveness  of  the 
interventions. 

Forexanifik.  if  aiesident  has 
devdoped  a  aecubitas  ulcer  while  in  the 
facflity.  reooi  4  leview  can  validate  staff 
and  resident  iUarviews  regsrdiag  tbs 
iscility's  attc  mpta  at  prevention.  Use 
your  own  jua  sasnt:  review  aa  nuicb  of 
the  record(a|i  a  necessary  to  evaluate 
the  care  plaa  in^  Nate  tbat  tsdlities 
need  not  ests  ilish  specific  areas  in  the 
record  statin  |  "Assessment,"  "Flan." 
"InterventioOij"  or  "EvahtatioB"  in  order 
for  the  docui^BBtation  to  be  considered 
adequate. 


(ii)  BtBOomdUag  the  recetd  with  itself. 
Deterauae: 

•  If  tfiereaideBl  lias  beea  properly 
assessed  for  all  hts/bsr  i 

^  Thatnonnalaad] 
practicas  such  aapasndto  wei^ts. 
lemperataies.  blood  pnssores,  etc  are 
perfonaad  aa  wquirad  by  the  resident's 
conditiaas. 

(iii)  PeifeiwtH^we  dmg  reffinen 
review.  Ilie  purpose  of  the  drag  regimen 
review  is  to  determine  If  the  pharmacist 
has  reviewed  the  drug  regimen  on  a 
monthly  bests.  Follow  the  procedures  in 
Part  One  of  Appendix  N,  Surveyor 
Iht>ced(iree  for  niennaoeulical  Service 
Requireawnto  in  Long-T^erm  Care 
Facilities.  Fill  in  the  appropriate  bwces 
on  the  top  left  hand  comet  of  Ibe  reverse 
side  of  the  OHII  Woritshaet.  Fonn 
HCFA-SM.  Appendix  N  fate  aaaay 
irregulariUea  tbat  oaB  occur.  Iteview  at 
least  eta  dtflswnt  todteatow  on  each 
suraey.  Hawauer,  the  sasse  six 
indicsters  need  nat  be  seutewedan 
every  survey. 

NotK  If  you  detect  frregulsiniet  and  tha 
documentation  tfenwnstretes  that  the 
pharmaeial  iwt  notified  the  ettemfing 
physician,  da  not  citeadeflctwicy.  Do, 
liowever.  brtag  the  IriagMlailty  lo  the 
atleaUoe  of  tlw  awdical  diiecter  or  odtar 
facility  official,  and  ante  dw  official's  aanm 
and  date  of  noti&cation  on  the  Survey  Report 
Form. 

(g)  Taali  5— Drug  Pass  ObaemoUon. 
The  purpose  of  the  drug  pass 
observation  ia  to  obaerve  the  actual 
preparatiaa  and  adaiinistrattan  of 
medieatioaa  to  residento.  With  this 
approach,  riiere  is  no  doubt  that  tfie 
errae  detected,  if  any,  are  errors  in  drug 
admimstratiOB.  not  docinneataiion. 
Follow  theiirocedure  in  Part  Two  of 
Appends  N,  Surveyor  fttwedurcs  for 
Phamwosutical  Service  Requiremento  in 
Long-Jena  Care  FanUites,  and  complete 
the  Drug  Pass  Woricsheet.  Form  HCFA- 
522.  Be  as  neutral  and  nnobtruaive  as 
possible  during  the  drug  pass 
observation.  Whenever  poasiUe,  select 
one  surveyor,  who  is  s  Registered  Nurse 
or  a  phannacist,  to  observe  the  drug 
pass  oi  SHWoximately  20  residents.  In 
facibties  where  fewer  than  20  residents 
are  receiving  medicstions,  review  as 
many  residents  receivbig  Bsedications  as 
possible.  Residents  sheeted  for  the  in- 
depth  review  need  not  be  included  in 
the  groi4>  cboaen  for  the  drug  peas; 
however,  their  whole  or  pwtial  inclusion 
is  acceptable.  In  order  to  get  a  balanced 
view  of  a  facility's  practices,  observe 
more  than  one  person  administerittg  a 
drug  pass,  if  foasible.  This  n>ight  involve 
observing  the  ssoraiog  pass  one  day  in 
Wing  A.  for  y^ypifi  and  the  auming 
pass  the  next  dey  in  Wing  B. 


Transfer  findings  noted  on  the  "Drug 
Pass"  worksheet  to  the  SRF  under  the 
appropriate  rule.  If  your  team  condndes 
that  the  facility's  medication  error  rate 
is  5  percent  or  nMue,  cite  the  deficiency 
unda  Nursing  Services/ Administration 
of  Drugs.  Report  die  error  rate  under 
F209.  If  the  deficiency  is  at  the  standard 
level,  cite  it  in  Nursing  Services,  rather 
than  Pharmacy. 

(b)  Task  &—Ditting  Area  and  Eatiag 
Assistance  Obaervation.  The  purpose  of 
this  ta^  is  to  ascertain  the  extent  to 
whidi  the  facility  meets  dietary  needs, 
particttlarty  for  those  who  require  eating 
assistance.  This  task  also  yields 
information  about  staff  interaction  with 
residento,  promptness  and 
appropriateness  of  assistance,  adaptive 
equipment  usage  and  availability,  as 
wen  es  appropriateness  of  dress  and 
hygiene  for  meats. 

For  dits  task,  use  the  worksheet 
entitled  "Dining  Area  and  Eating 
Assistance  Observation"  (Form  HCFA- 
523).  Observe  two  meals;  for  a  balanced 
view,  try  to  observe  meals  at  different 
times  of  die  day.  For  example,  try  to 
observe  a  breakfast  and  a  dinner  rather 
than  two  breakfasts.  Give  particular 
care  to  performing  observations  as 
unobtrusively  as  possible  Chatting  with 
residents  and  sitting  down  nearby  may 
help  alleviate  resident  anxiety  over  tl^ 
observation  process. 

Select  a  minimum  of  five  residents  for 
each  meal  observation  and  include 
residents  who  have  their  meals  in  their 
rooms.  Residents  selected  for  the  in- 
depth  review  need  not  be  included  in 
the  dining  and  eating  assistance 
observation;  however,  their  whole  or 
partial  inclusion  is  acceptable. 
Ascertain  Ae  extent  to  which  the 
facility  assesses,  plans,  and  evaluates 
the  nutritional  care  of  residents  and 
eating  assistance  needs  by  reviewing 
the  sample  of  10  or  more  residents.  If 
you  are  unable  to  determine  whether  the 
facility  meets  the  standards  &om  the 
sample  reviewed,  expand  the  sample 
and  focus  on  the  specific  area(s)  in 
question,  until  you  can  formulate  a 
conclusion  sb<wt  the  extent  of 
compliance.  As  with  the  other  survey 
tasks,  transfer  the  findings  noted  on  the 
"Dining  ft  Eating  Assistance 
Observation"  w<»kaheet  to  die  Survey 
Report  Form. 

(i)  TaeJi  7—Fonmiag  Ae  Deficiency 
StatemeoL  (1)  GeaeraL  The  Survey 
Report  Font  oaatetas  iirfannatioB  about 
all  of  the  negative  findings  of  the  survey. 
Be  sura  to  tnoMfsr  to  the  Survey  Report 
Form  data  from  the  tour,  drug  pass 
observation,  dining  area  and  eating 
assistance  observatton,  as  well  as  in- 
depth  review  of  tbe  sample  of  residents. 
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Transfer  only  those  Hndings  which 
could  possibly  contribute  to  a 
determination  that  the  facility  ia 
defl^ci^tit, rri  a  cclrtain area.      ,^.^ i- i,( .* 

Meefasagrbupinapre-exit  \  .".^.'.'-^ 
conference  to  discuss  the  Hndings  and 
make  conclusions  about  the 
deficiencies,  subject  to  information 
provided  by  facility  officials  that  may 
further  explain  the  situation.  Review  the 
summaries/conclusions  from  each  task 
and  decide  whether  any  further 
information  and/or  documentation  is 
necessary  to  substantiate  a  deficiency. 
As  the  facility  for  additional  information 
for  clarification  about  particular 
findings,  if  necessary.  Always  consider 
information  provided  by  the  facility.  If 
the  facility  considers  as  acceptable, 
practices  which  you  believe  are  not 
acceptable,  ask  the  facility  to  backup  its 
contention  with  suitable  reference 
material  or  sources  and  submit  them  for 
your  consideration. 

(2)  Analysis.  Analyze  the  flndings  on 
the  Survey  Report  Form  for  the  degree  of 
severity,  frequency  of  occurrence  and 
impact  on  delivery  of  care  or  quality  of 
life.  The  threshold  at  which  the 
frequency  of  occurrences  amounts  to  a 
deficiency  varies  from  situation  to 
situation.  One  occurrence  directly 
related  to  a  life-threatening  or  fatal 
outcome  can  be  cited  as  a  deficiency. 
On  the  other  hand,  a  few  sporadic 
occurrences  may  have  so  slis^t  an 
impact  on  delivery  of  care  or  quality  of 
life  that  they  do  not  warrant  a 
deficiency  citaHon.  Review  carefully  all 
the  information  gathered.  What  may 
appear  during  observation  as  a  pattern, 
may  or  may  not  be  corroborated  by 
recotds.  staff,  and  residents.  For 
example,  six  of  the  32  residento  in  the 
sample  are  dressed  in  mismatched, 
pooriy  buttoned  clothes.  A  few  of  the  six 
are  wearing  slippers  without  socks.  A 
few  others  are  wearing  worn  clothes. 
Six  occurrences  might  well  be  indicative 
of  a  pattern  of  susbstandard  care,  dose 
scrutifiy  of  records,  discussions  witk 
staff,  and  interviews  reveal,  however, 
that  the  six  residents  are  participating  in 
dressing  retraining  programs.  Those 
residents  who  are  without  socks,  chose 
to  do  so.  The  worn  clothing  items  were 
also  chosen— they  are  favorites. 

Combinations  of  substandard  can 
such  as  poor  grooming  of  a  number  of 
residents,  lack  of  ambulation  of  a 
numbA  of  residents,  lack  of  attention  to 
poeitioniiM,  poor  skin  care.  etc..  can 
yield  a  dendehdy  in  nurring  services 
just  as  10  out  of  10  residents  receivings 
subetandard  care  for  decubiti  yieldaa 
deficiency.  vjit-  ,» 

{^OeftcUiidiBg  Alleged  by  Staff  or 
AesM/ente..  If  staff  or  residents  aUega 
defidenciea.  but  records,  interviews. 


and  observation  fail  to  confirm  the 
situation,  it  is  unlikely  that  a  deficiency 
exists.  Care  and  services  that  are  indeed 
confirmefl  by  the  survey  to  be  in:  a,  »>.  -; 
compliapce.with  the  regulatory 
requirements,  but  considered  deficient 
by  residents  or  staff,  cannot  be  cited  as 
deficient  for  certification  purposes.  On 
the  other  hand,  if  an  allegation  is  of  a 
very  serious  nature  (e.g..  resident  abuse) 
and  the  tools  of  record  review  and 
observation,  are  not  effective  because 
the  problem  is  concealed,  obtain  as 
much  information  as  possible  or 
necessary  to  ascertain  compliance,  and 
cite  accordingly.  Residents,  family,  or 
former  employees  may  be  helpful  for 
information  gathering. 

(4)  Composing  the  Deficiency 
Statement  Write  the  deHciency 
statement  in  terms  specific  enough  to 
allow  a  reasonably  knowledgeable 
person  to  understand  the  aspect(s)  of 
the  requirement(s)  that  ia<are)  not  met. 
Do  not  delve  into  the  facility's  policies 
and  procedures  to  determine  or 
speculate  on  the  root  cause  of  a 
deficiency,  or  sift  through  various 
alternatives  in  an  effort  to  prescribe  an 
acceptable  remedy.  Indicate  the  data 
prefix  tag  and  regulatory  citation, 
followed  by  a  summary  of  the  deficiency 
and  supporting  findings  using  resident 
identifiers,  not  resident  names,  as  in  the 
following  example. 

FimSNF4f».U23(b).-^dk  resideiit  has 
not  had  a  physician's  vis4t  at  least  once  eveiy 
30  days  for  the  first  W  days  after  admission. 
Resident  #1602  has  not  been  saen  by  a     ^ 
physician  aiooe  she  was  adaaitted  SO  days 
ago:  Her  condition  has  deteriorated  since  ihal 
time  (formulation  of  decubiti.  infections|. 

When  the-data  prefix  tag  does  not 
repeat  the  regulations,  also  include  a        - 
short  phrase  that  describes  the  prefix 
tag  (e.g..  F117  decubitus  ulcer  care).  List 
the  data  tags  in  numerical  order, 
whenever  possible. 

0)  Task  a— Exit  Conference.  The 
purpose  of  the  exit  conference  is  to 
inform  the  facility  of  survey  findings  and 
to  arrange  for  a  plan  of  correction,  if 
needed.  Keep  the  tone  of  the  exit 
conference  consistent  with  the  character 
of  the  survey  process— inspection  and 
enforcement.  Tactful,  business-like, 
professional  presentation  of  the  findings 
is  of  paramount  importance.  Recognize 
that  the  facility  may  wish  to  respond  to 
various  findings.  Although  deficiency 
statements  continue  to  depend,  in  part, 
on  surveyor  professioMljodlgment. 
wiPPOrt.your  ooneiiisioRs  with  reeklent- 
specific  examples  (identifiecs  ether  than 
names)  whenever  you  «ui  do  so  without 
compromi«iiigoonlfaleiiliality-.'Before 
formally  eitii^defioieneiea.  discuss-any 
allegations  or  findings  that  could  not  be 


substantiated  during  earlier  tasks  in  the 
process.  For  example,  if  information  is 
gathered  that  suggests  a  newly  hired 
R.N.  is  not  currently  licensed,  ask  the 
facihty  officials  to  present  curient 
licensure  information  for  the  nurse  in 
question.  Identify  residents  when  the 
substandard  care  is  readily  observed  or 
discerned  through  record  review.  Ensure 
that  the  facility  improves  the  care 
provided  to  all  affected  residents,  not 
only  the  identified  residents.  Make  clear 
to  the  facility  that  during  a  follow-up 
visit  the  surveyors  may  review  residents 
other  than  those  with  significant 
problems -from  the  original  sample,  in 
order  to  see  that  the  facility  has 
corrected  the  problems  overall.  Do  not 
disclose  the  source  of  information 
provided  during  interviews,  unless  the 
resident  has  specifically  requested  you 
to  inform  the  facility  of  his/her 
comments  or  complaints.  In  accordance  ' 
with  your  Agency's  policy,  present  the 
Statement  of  Deficiencies,  form  HCFA- 
2567,  on  site  or  after  supervisory  review, 
no  later  than  10  calendar  days  following 
the  survey. 

(k)  Plan  of  Correction.  Explain  to  tfii '"' 
facility  that  yoiir  role  is  to  identify  care 
and  services  which  are  not  consistent 
with  the  regulatory  requirements,  rather 
than  to  ascertain  the  toot  causes  of 
deficiencies.  Each  facility  is  expected  to 
review  its  own  care  delivery. 
Subsequent  to  the  exU  conference,  eadi 
facility  is  required  to  submit  a  plan  of: 
correction  that  identifies  nec;essary 
changes  in  operation  that  will  assure     r 
correction  of  the  cited  deficiencies.  In 
reviewing  and  aocepttnga  proposed 
plan  of  correction,  apply  difese  criteria^ 

•  tloes  the  facility  have  a  reasonable 
approadi  for  correcting  the  deficiencies? 

•  Is  diere  a  high  probability  that  Uie 
plaqjaedflctign  will  reault.in 
compliance? 

•  lacompliance  expected  timely? 
Plans  of  correction  specific  to 

residents  identified  on  the  deficiency 
statement  are  acceptable  only  where  the 
deficiency  is  determined  to  be  unique  to 
that  resident  and  not  indicative  of  a 
possible  systemic  problem.  For  example, 
as  a  result  of  an  aide  being  absent  two 
residents  are  not  ambulated  diree  times 
that  day  as  called  for  in  Hieir  care  plans. 
A  plan  of  correction  that  says 
"Ambulate  John  Jones  and  Maiy  SmiUi    ' 
dvee  times  per  day^"  is  not  acofeptable. 
An  acceptable-plan  ofl»rrectioa  wouM 
explain  diangaamade  to  tlie  bdtfty's 
staffing  and  sehcdAfiiig  in  order  to 
guranteetfiatstaff'ia-cviniMelo    '  -    * 
provideall neeeMary  services  for lAlt  '  >"' 
residents. 


\i^}\ 
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Acceptancf  bf  the  plan  of  correction 
does  not  absc  hre  the  facility  of  the 
responsibility  for  compliance  should  the 
implementatiMi  not  reault  in  correction 
and  complianoe.  Acceptance  indicates 
the  State  agency's  ackjnowled^ment 
that  the  faciliij  indicated  a  willingness 
and  ability  to  make  corrections 
adequately  ap<l  timely. 

Allow  the  f^lity  up  to  10  days  to 
prepare  and  akjbmit  the  plan  of 
correction  to  ^|e  State  agency,  however, 
follow  your  St\  policy  if  the  timeframe  is 
shorter.  Retaitl  the  various  survey 
worksheets  a|  well  as  the  Survey  Report 
Form  at  the  SUte  agency.  Forward  the 
deficiency  ste^t^ment  to  the  HCPA 
regional  offlc^. 

(I)  FoUow-up  Surveys.  The  purpose  of 
the  follow-up  survey  is  to  re-evaluate 
the  specific  types  of  care  or  care 
delivery  patterns  that  were  cited  as 
deficient  during  the  original  survey. 
Ascertain  the'^rrective  status  of  all 
deficiencies  cited  on  the  HCFA-2567. 
Because  this  survey  process  focuses  on 
the  actual  proiv^sion  of  care  and 
services,  revisits  are  almost  always 
necessary  to  ascertain  whether  the 
deficienicies  l^^ve  indeed  been 
corrected.  Thf  nature  of  the  deficiencies 
dictates  the  scope  of  the  follow-up  visit. 
Use  as  many  |^sks  or  portions  of  the 
Survey  Report  Form(8)  as  needed  to 
ascertain  coni|)liance  status.  For 
example,  you  need  not  perform  another 
drug  pass  if  npjdrug  related  deficiencies 
were  cited  on  the  initial  survey. 
Similarly,  you  need  not  repeat  the  dining 
area  and  eating  assistance  observations 
if  no  related  ptt>blems  were  identified. 
All  or  some  of  the  aspects  of  the 
observation/itiierview/medical  record 
review,  howey^r,  are  likely  to  be 
appropriate  for  the  follow-up  survey. 

When  selecting  the  resident  sample 
for  the  follow-up,  determine  the  sample 
size  using  the  aame  formula  as  used 
earlier  in  the  servey,  with  the  following 
exceptions: 

•  The  maxiitum  sample  size  is  30 
residents,  rattier  than  50. 

•  The  miniinlum  sample  size  of  10 
residents  doe$  not  apply  if  only  one  care 
category  was  jdted  as  deficient  and  the 
total  number  ^t  residents  in  the  facility 
in  that  category  was  less  than  10  (e.g.. 
deficiency  cited  under  catheter  care  and 
only  five  residents  have  catheters). 

Include  in  t|^  sample  those  residents 
who.  in  your  jtidgment.  are  appropriate 
for  reviewing  vis-a-vis  the  cited 
substandard  care.  If  possible,  include 
some  residents  identified  as  receiving 
substandard  Q^re  during  the  initial 
survey.  If  afte^  {completing  the  follow-up 
activities  you  determine  that  the  cited 
deficiencies  were  not  corrected,  initiate 


.as 


adverse  action  proceduret,  i 
appropriate.  { 

(mj  Roh  of  Surveyor.  TJie  survey  and 
certification  process  is  intended  to 
determine  whether  providen  and 
suppliers  meet  program  participation 
requirements.  The  primary  role  of  the 
surveyor,  then,  is  to  assess  the  quality  of 
care  and  services  and  to  relate  those 
findings  to  statutory  and  regulatory 
requirements  for  program  participation. 

When  you  find  substandard  care  or 
services  in  the  course  of  a  survey, 
carefully  document  your  findings. 
Explain  the  deficiency  in  sufficient 
detail  so  that  the  facility  officials 
understand  your  rationale.  If  the  cause 
of  the  d^ciency  is  obvious,  share  the 
information  with  the  provider.  For 
example,  if  you  cite  a  deficiency  for 
restraints  (F118).  indicate  that  restraints 
were  applied  backwards  on  residents 
1621. 1634. 1646.  etc. 

In  those  instances  where  the  cause  is 
not  obvious,  do  not  delve  into  the 
facility's  policies  and  procedures  to 
determine  the  root  cause  of  any 
deficiency.  Do  not  recommend  or 
prescribe  an  acceptable  remedy.  The 
provider  is  responsible  for  deciding  on 
and  implementing  the  action(s) 
necessary  for  achieving  compliance.  For 
the  restraint  situation  in  the  example 
above,  you  would  not  ascertain  whether 
the  improper  application  was  due  to 
improper  training  or  lack  of  training,  nor 
would  you  attempt  to  identify  the  staflf 
member  who  applied  the  restraints.  It  is 
the  provider's  responsibility  to  make  the 
necessary  changes  or  corrections  to 
ensure  that  the  restriants  are  applied 
properly. 

A  secondary  role  for  the  surveyor  is  to 
provide  general  consultation  to  the 
provider/ consumer  community.  This 
includes  meeting  with  provider/ 
consumer  associations  and  other  groups 
as  well  as  participating  in  seminars.  It 
also  includes  informational  activities, 
whereby  you  respond  to  oral  or  written 
inquiries  about  required  outcomes  in 
care  and  services. 

(n)  Confidentiality  and  Respect  for 
Resident  Privacy.  Conduct  the  survey  in 
a  manner  that  allows  for  the  greatest 
degree  of  confidentiality  for  residents, 
particularly  regarding  the  information 
gathered  during  the  in-depth  interviews. 
When  recording  observations  about  care 
and  resident  conditions,  protect  the 
privacy  of  all  residents.  Use  a  code  such 
as  resident  identifier  number  rather  than 
names  on  worksheets  whenever 
possible.  Never  use  a  resident's  name  on 
the  Deficiency  Statement,  Form  HCFA- 
2567.  Block  out  resident  names,  if  any, 
from  any  document  that  is  disclosed  to 
the  facility,  individual  or  organization. 


When  communicating  to  the  facility 
about  substandard  care,  fully  identify 
the  resident(s)  by  name  if  the  situation 
was  identified  through  observation  or 
record  review.  Improperly  applied 
restraints,  expired  medication,  cold 
food,  gloves  not  worn  for  a  sterile 
procedure,  and  diet  inconsistent  with 
order,  are  examples  of  problems  which 
can  be  identified  to  the  facility  by 
resident  name.  Information  about 
injuries  due  to  broken  equipment, 
prolonged  use  of  restraints,  and  opened 
mail  is  less  likely  to  be  obtained  through 
observation  or  record  review.  Do  not 
reveal  the  source  of  information  unless 
actually  observed,  discovered  in  the 
record  review,  or  requested  by  the  - 
resident  or  family. 

(o)  Team  Composition.  Whenever 
possible,  use  the  following  survey  team 
model: 

SNF/ICF  Survey  Team  Model 

In  facilities  with  200  beds  or  less,  the 
team  size  may  range  from  2  to  4 
members.  If  the  team  size  is: 

•  2  members:  The  team  has  at  least 
one  RN  plus  another  RN  or  a  dietitian  or 
a  pharmacist. 

•  3-4  member  In  addition  to  the 
composition  described  above,  the  team 
has  one  or  two  members  of  any 
discipline  such  as  a  social  worker, 
sanitarian,  etc. 

If  the  facility  has  over  200  beds  and 
the  survey  will  last  more  than  2  days, 
the  team  size  may  be  greater  than  4 
members.  Select  additional  disciplines 
as  appropriate  to  the  facility's 
compliance  history. 

Average  onsite  time  per  survey:  60 
person  hours  (Number  of  surveyors 
multiplied  by  the  number  of  hours  on 
site) 

Preferably,  team  members  have 
gerontological  training  and  experience. 
Any  member  may  serve  as  the  team 
leader,  consistent  with  State  agency 
procedures.  In  followup  surveys,  select 
disciplines  based  on  major  areas  of 
correction.  Include  a  social  worker,  for 
example,  if  the  survey  revealed  major 
psychosocial  problems.  This  model  does 
not  consider  integrated  survey  and 
Inspection  of  Care  review  teams,  which 
typically  would  be  larger. 

(p)  Type  of  Facility— Application  of 
SNF  or  ICF  Regulations.  Apply  the 
regulations  to  the  various  types  of 
facilities  in  the  following  manner 


•  Preettanding  Skilled         Apply  SNF  reguUtioiM. 
Nursing  Facility  (SNF) 

•  Freeatanding  Apply  ICF  regulations. 
Inlermediale  Can 

Facility  (ICF) 
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/lfi|>i»SNFi 
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•  DuaUyeMMWiaNH 
ICF 

•  Fraeslandfa^Srii!  with 
ICFDMiflcrPbrr 
(RegaRdtareflH*- 


lev  beda^te-(Mili% 
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the  hii|flei>leverarGare. 
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I  ■  haHi  ill 

SMfrandlCE 
componanta  oTlhft 
heiJtIjr:  cite  both  SNF 
■w^KPvagiiMsMi 
KtiM-MUaRyaoeM 
in  '''°  WFtT"*  ~n<it. 
citB  onlx  tSe  SNF 

K  1i»iMWnMy  occurs 
iMttoiCFgMtMlit. 
cite  only  tfie  ICF 
regulation. 
(q)  6/$e-af /■hrlAodi'lHAAaf  1^ 
Survey  Report.  [1]  Use  of  Part  A 
/WCM-fi»;i— WsePartA  Ibrfitritfal' 
certificaffon  siirTey»on{y..excepf  umfcr 
the  foHowinycittuuiatantwr 

after  termination.  Treat  tlwsAtaotibiras 
a  reqiieitfaridaiMlluwUgqrtiwi  mi 
CMfiate  tart  ill  of  lie  Mwcjp  mpnf  iff 
addition  lBJn»tll 
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with  tha-SNF  tamiiauae^tt^ltiUtimck 

whether  it  BMta.  Hm  critea»  {m 
certification  as  a  distineftpari. 


(i)  Arfd 
Therapy  (OPT)  or  Speech  i 


HCFA-ISIA)  attesti^ytiMli 
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mus^ 
agency 
change*  i» 
mi 

CI 

administntac 


«at 


FaciHtjf'mi 

Mam^emmmklii       

information,  review  the  change»l 


ensuie  uoniytliBuui;  witft  the  regtifotfons. 
Reqjieat  cupiea  of  the  a^ropriate 
cbcuiiiunts  Up.^.,  written  palEcfes  antf 
(iiuunftirer,  j^RsonnsfiDialSIcallont..  or 
80  iKiiivHttl  V^rhay  wKe  not  fufioMOed. 
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through  a  nirf  B  swrvay-  wfiediei: 
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defTciencues  on.  thm.  HCE^2S67  aitd 
follow  the  uauaipaocaduKat. 
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etc. 
The  worksheets  arer 

•-  nCFA-ft»-RtfgidenlSB  Selected' fcr 
nidbptb  Review 

•  HCFiL-S21r— Tew  Ntttift  WarkslHal 

•  HCFAni££-fin«  I 
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§488.115    Cace  guidelines. 


SURVEY  AREA 


tesidcnt  Riahli 

f53 

SNF  40S.n21(k)(l) 

ICF  442.3n(a) 

FS4 

SNr  40S.1)2l(h)(l) 

ICF  442.3n(a)(l) 

A.  InfenMtiofl* 

F55 

SNF  405.n21(h)(1) 
ICF  442.311(3X2) 

1.  Rights  and 
Responsibili- 

.   tics 

SNF  40S.n2l(k)M) 
ICF  442.3n(a)(i) 

2.  Rules  of 
Resident 
Conduct 

F57 

SNf  405.n2Uh)(2) 

ICF  442.311(a)(4) 

3.  Resident 
AcknoM- 
1edge«ent 


OBSERVATION 


Where  is  inforaation 
concerning  resident 
rights  and  responsi- 
bilities available  ir 
the  facility? 


INTERVIEWING 


Ask  Resident! 

-  Did  you  receive  a  copy 
Of  the  Resident's  Bill 
of  Rights?  Was  it  ex- 
plaiM4  to  you? 


Were  you  told  of  any 
reiponsibi Titles  you 
have  in  living  here? 


Were  you  Qiven  a  chance 
to  ask  questions? 


Did  he/she  receive  a 
written  copy  of  services 
provided  by  the  facility 
and  any  additional  costs 
f6r  these  services? 


RECORD  REVIEW 


Looked  for  signed  ackndiH 
led^eaent  of  receipt  of 
resident  rights  informa-* 
tion.  Residents  unable 
to  sign  naae  aay  have 
their  "aark"  witnessed. 

Look  for  written  state^dnt 
of  charges  services. 

Social  Work  records  aay 
idicate  patient  ri^tt 
information  ditcussed 
with  resident. 


IWTtMT 

To  assure  tliat  the  resident  Maintains. 

in  so  far  as  possible,  those  personal  rights 

that  are  a  part  of  nonMl.  aduTt  life. 

and  including  the  right  to  personal  dignity. 

■Information  ronceming  incoapetent  residents  is 
given  ml  Delegation  of  Rights  and  Responsibilities. 


EVALUATION  FACTORS 


Because  of  the  confusion 
surrounding  admission  to 
a  new  facility  and  the 
large  amount  of  informa- 
ti6fl  givcii  to  a  resident 
or  resident's  family  on 
admission,  information 
given  at  this  time  is 
often  forgotten.  There- 
fore, surveyor  should 
verify  resident's  recol- 
lection with  staff  inter- 
views and  record  checks. 
Written  information  on 
services  and  costs  must 
be  given  to  the  resident, 
as  well  as  copies  of 
residents  rights  and 
responsibilities.  Copies 
of  residents'  rights 
should  also  be  available 
to  patients  and  visitors, 
e.g^. .  in  resident 
lounges,  lobbies,  or 
other  area  where  resi- 
dents and  visitors  could 
easily  see  and  read  them. 


CROSS  REFERENCE 


Notification  of 
^haftfl*  in  <itMtu< 
405.n21(J) 
442.307 

EoLi&iu 
40S.1)21(e) 

442.308 
442.309 
442.310 
442.305 

Medical  D1r.<;Ho« 
40S. 1122(0) 

Medical  R*»»rilt 

405.l132(b)(d) 

442.310 
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CROSS  REFERENCE 
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writing  of 
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LONG  TERN  CARE  SURVEY 


SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


B.  Hedical  Condi- 
tion i  Troatatnt 

F60-64 

SNF  40S.n21(k)(2) 

ICF  442.311(b) 


A«k  R>«idi>t: 

-  Has  your  doctor  discuss- 
ed your  hulth  with  you, 
hoM  is  it.  MtMt's  wrong. 
«nd  what  you  can  oxpcct 
in  tht  future? 

-  Have  you  had  the  oppor- 
tunity to  help  plan 
what  you  need  and  how 
you  are  taken  care  of? 

-  Do  you  know  that  you 
can  refuse  treatment 
or  Medication? 

-  Have  you  ever  refused 
Medication  or  treataent? 

-  What  happened  when  you 
did? 

-  Is  the  facility  partici- 
pating in  any  experi- 
nentai  research? 

If  yes,  ask  wh«t  resi- 
dents are  involved. 
Interview  a  saaple  of 
these  residents. 

Ask  Resident  (or  Guardian: 

-  Are  y6u  participating 
in  the  study? 

-  Was  this  explained  to 
you  well  enough  so  that 
you  understand  what  the 
study  is  about  and  any  . 
risks  that  aay  be 
involved? 


If  the  resident  has  Mt 
been  inforaed  of  his/Mr 
■edical  condition, 
physician  notes  should 
docuaent  that  the  reiident 
was  not  inforaed  bcc^yse 
it  was  aedically  contra 
indicated. 

Do  care  plans  or  otbi 
docuaentation  reflect 
resident  participatiM  in 
care  planning?     j 

If  resident  states  h#/she 
has  refused  treataent. or 
aedication  does  docuf^n- 
tation  indicate  adherence 
to/violation  of  resi^nt 
rights. 

Review  records  of  rcM- 
dents  identified  as  i^r- 
ticipating  in  a  clinual 
research  study.  Aroj 
inforaed  consent  for^ 
signed?  Do  these  si  Med 
foras  list  all  known' 
risks  for  the  resident? 

All  needed  inforaed  ten- 
sent  stateaents  are 
present  and  properly 
signed. 


Unless  there  is  docuaen- 
tation that  the  residents 
aedical  condition  should 
not  be  discussed  with 
hia/her  resident  inter- 
views/record reviews 
should  indicate  that  the 
resident  and  physician 
have  discussed  his/her 
aedical  condition.* 

If  you  cannot  confira 
that  this  has  occurred, 
interview  staff  to  get 
further  clarification. 

Alaost  all  residents  who 
are  able  to  participate 
to  soae  extent  in  their 
care  planning  do  so. 
You  should  find  evidence 
of  this  for  the  aajority 
of  the  residents  (e.g., 
care  planning  interview, 
nurses  notes,  social 
worker  progress  notes). 


Residents  do  have  the 
ri{)ht  to  refuse  aedica- 
tion or  other  treataent, 
but  you  would  expect  that 
the  facility  would  dis- 
cuss the  iaplications  of 
this  refusal  with  the 
resident  and  possibly  do 
soae  "gentle 
persuasion".' 


Patient  Care 


405.1124(d) 

442.319 

442.341 
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■'  Survey  jiRtA 

OBSERVATION 

INTERVIEWING 

RECORD  REVIEW 

EVALUATION  FACTORS 

CROSS  REFERENCE 

■■!,-■*.."■ 

.  -■ 

HoMver,  except  in  an 
Mcrgency  situation  force 
should  never  be  used  to 
coapel  a  resident  to 
accept  aedication  or 
treataent. 

Deceit  is  also  a  viola- 
tion of  resident  rights, 
except  in  the  case  of 
therapeutically  indicated 
placebos  ordered  by  the 
physician. 

-• 

■   •■;  -;■  .•:■■■   :  -'. 

■-_  , 

V-"' 

Any  resident  participa- 
ting in  research  studies 
should  fully  understand 
the  implication  of  the 
study. 

/ 

! 

■ 

i 

. 

1 

1 
■1 

The  facility  is  not  in 
coapliance  with  the 
resident  rights 
regulation  if  the 
resident  consents  to 
participate  in  a  clinical 
study  without  full  kno«^ 
ledge  of  the  stud*. 
(Record  review  only  as 
other  nonclinical  studies 
■ay  not  require  inforaed 
consent). 
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LONG  TERM  CARE  SURVEY 


SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


C.  Transfer  and 

Discharge 
F6S-66 

SNF  405.n2)(k)(4)^ 
ICF  442.3n(c) 


Look  for  residents  that 
«ay  be  inappropriately 
placed  physically  -  an 
alert  resident  rooning 
with  a  confused,  noisy 
resident;  very  ill  resi- 
dent placed  far  froai  the 
nurses  station;  residents 
not  coHpatible  with  each 
other,  (e.g.,  different 
life-styles,  habits, 
etc.). 


Ask  Resident: 

-  How  well  do  you  get 
along  with  your  roo«- 
«ate? 

-  Have  you  ever  been 
■oved  fro*  one  rooai  to 
another?  If  yes,  why? 

-  How  were  you  involved 

in  the  decision  to  mve? 

-  How  auch  tiae  was  there 
between  the  tiaie  they 
told  you  you  were  to  be 
■oved,  and  when  you  were 
Moved? 

-  Have  you  asked  for  your 
rooa  to  be  changed? 

Ask  Direct  Care  and 
Other  Staff: 

-  What  are  soaie  of  the 
reasons  residents  roo«s 
are  changed? 

-  What  are  soate  of  the 
reasons  for  discharge 

of  residents  or  transfer 
to  a  hospital  or  LTC 
facility? 

-  How  irt   residents  in- 
volved in  the  decision 
to  aove? 

-  If  a  resident  requests 
a  roo«  change,  how  is 
this  handled? 

-  When  a  resident  requests 
a  roo*  change  are  the 
following  areas  of  con- 
sideration presented  and 
discussed: 


Nursing,  physician,  and/Or 
social  service  progress 
notes  should  indicate  rea- 
son for  transfer  and  dis- 
cussion with  resident 
and/or  faaily/guardian. 

If  staff  interviews  give 
you  cause  to  feel  that 
transfers  and  discharges 
•ay  be  in  violation  of 
these  regulations,  review 
a  saaple  of  closed  records 
for  transfer  infonution 
on  how  it  was  handled. 

If  residents  *r»   trans- 
ferred between  facilitifk 
with  coMMon  ownership  aittf 
siailar  levels  of  care, 
transfers  Mtst  be  reviewed 
to  detemine  reasons  for 
transfer.  Efforts  to 
Maintain  the  census  is 
not  an  acceptable  reason, 
for  transfer. 

Do  discharge  records 

review: 

-  reason  for  discharge. 
Medical  non-payaent  or 
need  for  different 
level  of  care? 


To  be  in  coMpliance  with 
transfer  and  discharge 
regulations  the  facility 
Must  be  able  to  confira 
that  all  discharges/ 
transfers  were  for  Medi- 
cal or  resident  welfare 
reasons,  or  non-payMent. 
Welfare  reasons  include 
physical,  taotional, 
social  issues. 

Transfers  and  discharges 
Made  solely  for  the  con- 
venvicnce  of  the  facility 
are  unacceptable. 
(Relocation  to  accoMMOdate 
contagious  or  other  dis- 
orders requiring  isola- 
tion procedures  are  not 
for  the  convenvience  of 
the  facility). 


Status  Change 

Notification 

405.1I21(J) 

Htditil  Rccordt 

405.)132(c)(e) 

442.318(c)(4) 

TrMtftr  Agrtwent 

405.n33(a)(2) 

442.307(b)(l)(2) 
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SMtVEY  AREA 


r6S-66  (cont'd) 


OeSERVATION 


LONG  TERN  CARE  SURVEY 


INTERVIEWING 


cost  factors 
rtsidcnt  wtlfare 
rcsidtnt's  reason  for 
requesting  the  aove 
facility's  assessment 
of  whether  the  mve 
Mould  be  beneficial  or 
not  for  the  resident 


RECORD  REVIEW 
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CROSS  REFERENCE 
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LONG  TEM  CAItC  SURVEY 


SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


D.  Eatrcisin) 

Rights 
FM 

SNF  40S.1121(k)(5) 
ICF  442.3n(d) 


Do  residents  appear  cmk 
f  or  table  when  sp*aiiing  to 
the  surveyors  as  opposed 
to  being  afraid  that 
soewone  aay  see  thca  or 
overhear  tneir  conversa- 
tion? 


tAk  Km i dent; 

-  Do  you  belong  to.  or 
have  represeittatioA  on 
the  resident  council? 

-  Are  you  infonwd  of 
Changes  in  the  facility 
that  will  affect  you? 

>  Are  you  given  a  chance 
to  express  views  on 
these  changes  prior  to 
their  iaplcaentation? 

-  Does  the  facility  assist 
in  arranging  for  yOu  to 
v«te  either  at  the  polls 
or  via  absentee  ballot? 

-  Are  you  assisted  in 
obtaining  legal  or 
Social  Services  if 
needed? 

-  Do  you  feel  coafortable 
in  expressing  yourself 
freely  or  are  you  con- 
cerned about  retalia- 
tion? 

-  Is  staf f/adainistration 
responsive  to  cos- 
plaints?  Do  yo«i  know 
who  to  coaplain  to? 

-  What  arrangements  ai'e 
Made' for  residents  to 
vote? 

-  Hew  do  yOu  handle  it  if 
sotwone  needs  a  lawyer 
or  othOr  service  that 
you  don't  provido? 


Review  resident  council 
docuMontation.  as 
avoiloble,  to  deteraii^' 
level  of  activity. 


Review  social  work  or 
progress  notes. for  1*^1 
referrals. 


3i 


Is  there  docuaentatimi 
progress  notes  or  el 
where,  of  resident 
plaints  and  dispositi 
coaplaints? 


Coapliance  deterai nations 
will  be  Mde  based  pri- 
■arily  on  resident/sUff 
interviews  and  tiie  cor- 
relation of  interview 
inforaation  with  docu- 
aentation  in  the  Nodical 
record. 

If  residtnts  ask,  they 
should  be  allowed  to- 
speak  to  the  surveyor 
without  facility  person- 
nel being  present. 
However  the  resident  has 
the  right  to  have. a 
third  party  of  their 
choosing  prosent  during 
an  interview. 


Social  S^rvicet 

405.1130 

442.344 
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of 
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SUftViV  AREA 


C.  F(n«nci«1 
Arr«irs 


f 72-78 

SNF  40S.n21(k)(6) 

4«S.n2l(«) 
ICr  442.311(«) 

449.120 


OeSCRVATION 


LONG  TERN  CARE  SURVEY 


INTERVIEWING 


Aik   R««id»n*«r 

-  Art  you  able  to  take 
care  of  your  own  finan- 
cial affairs? 

-  Does  the  facility  keep 
%om  aonoy  for  you  that 
you  can  hav«  when  you 
(w|uest  it? 

.  When  you  ask  for  this 
wmey.  how  quickly  do 
you  get  it? 

-  Oo  you  know  the  aaount 
of  Money  you  have  avail '^ 
4b1«  at  this  tiM? 

-  If  the  facility  p»yt 
Mils  for  you  A  th«y 

rariodiMny  proviite  an 
tint  led  tistin«  of  the 
traHMctions  they  h«vc 

•■  WhMl  did  you  receive  the 
last  iteaized  stateMnt? 

-  Arr  jfM  cwfortalite  that 
fitr  fuMis  art  taktfl 
t*!t9  of  corrtctly? 

-  If  yew  deposit  Mn«y  or 
va)Ma»U*  with  the  fac- 
ility I  4»  (00.  rtceivo 

a  rtcoipt  for  ttiU 
«fPO»ft? 

-  Are  you  or  your  fawily 
alio  to  l-OVicw  your 
fl0M(4a1  rrcordo  when 

SOii  roovost  to  do  so? 
•y«  you  ovtr  had  aoney 
or  anythlno  oUo  stolooT 
If  to.  what  was  doAo 
about  itr 


RECORD  REVIEW 


EVALUATION  FACTORS 


A  coey  of  the  stateMnt 
should  be  in  the  residents 
financial  record  and  giveo 
to  the  resident  at  least 
quarterly. 

Receipts,  account  logs 
•iMwiM  doposits/with- 
«raMaU.  aothoriaation/ 
roasofls  for  withdroNiU. 
»si4  intoroot  oamoO  thoulMl 
bf  rovif««04.  If  rosiOent 
Indicates  there  My  be  a 
problea.  an  tn-depth  in- 
terview should  be 
conducted. 

Resident  records  indicate 
fOparato  financial  recordli: 
froa  facility  rocordo. 


Residents  should  have 
reasonable  access  to 
their  funds  (My  not  bo 
available  at  2  A.N.)  and 
should  have  at  least  a 
quarterly  accounting  of 
their  funds. 

If  questions  arise  they 
should  be  resolved. 

Personal  possessions  and 

funds  received  froa  the 
residonts  should  be  pro- 
tected froa  theft  and 
other  loss.  If  losses  do 
occur  there  should  be: 
h  •  PfOCO^re  which  is 

iifloaootoi  to  tnvoo- 
.  tifOto  tho  1oo»»  and 
2.  a  p\»  to  provoot 

rocorrpfloe. 
RosiMol  fiMtfo  m*i  not 
fef.«Mi«»riato#  for  foo- 
iltty  tMrniohiOfls,  linen 
4iro<l  ««ro  oopplioo.  otc 


CROSS  REFCRCNa 


II 


Social  8»ry|f.c 
405.1130(0) 
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L0N6  TERM  CARE  SURVEY 

SURVCY  AREA 

OBSERVATION 

INTERVIEWING 

RECORD  REVIEW 

EVALIMTION  FACTORS 

CR<^S  REFERENCE 

f 72-78  (cont'd) 

-  Cms  the  hoM  provide 
s«fe-keeping  for  valu- 

-  H«v*  they  ever  lost  any- 
thing of  yours? 

■  '■  ..r 

■  i. 

t 

♦ 

.... 

Art  Staff: 

-  What  is  the  procedure 
Mhen  residents  lose  per- 
sonal belongings? 
Valwables? 

-  How  arc  resident  person- 
al funds  handled? 

-  What  is  your  procedure 
Mhen  a  resident  asks  to 
get  an  accounting  of 
their  funds? 

■  -  •  ■-   ■   '.  .  ■  ■ 
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•  The  special  needt  of 
residents  with  AI2- 
heiacr's  disease  who 
"lose"  personal  possess- 
ions should  be  noted. 
Individuals  in  stages  2 
and  3  of  AUheiaer's 
disease  soaetiaes  be- 
lieve their  personal 
possessions  were  stolen. 
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LONG  TERM  CARE  SURVEY 


SURVEY  AREA 


F.  FrttdM  Froa 
.  Abuse  and 
Restraints 

F79-83 

SNF  40S.n2l(l<)(7) 

ICF  442.311(f) 


OBSERVATION 


How  aany  rtsidMts  art 
physically  i^strainad? 

What  type  or  rtstraints 
arc  ustd? 

Art  th«y  appKod  cor- 
rectly? 

What  is  the  afoartflt 
phyiicAI/MflUl  condi- 
tion of  thos*  rtsidonts 
rcstrainod? 

Oo  you  obstrvt  tht  n~ 
least  of  restraints 
every  2  hours  and  the 
provision  of  at  least 
10  Minutes  exercise  for 
the  resident? 

Do  staff  respond  to 
re^eest  for  water. 
assistance  to  bathrooa. 
etc..  fro  a  resident 
who  is  restrained? 
What  is  the  interval 
between  request  and 
response? 


INTERVIEWING 


Ask  fte»id»nt; 

-  Why  are  you  wearing 
this? 

-  How  often  is  this  worn? 

-  Do  you  know  what  would 
happen  if  it  were  re- 
■ovcd? 

-  How  often  is  it  reaoved? 

-  What  is  done  for  you 
lAen  the  restraint  is 
reaeved? 

-  For  nonrestrained  resi' 
dent— 

♦  Have  you  ever  been  re- 
strained? 

♦  For  what  reason? 

♦  What  explanatidn  was 
given  foi^  the 
restraint? 

-  Oo  you  ever  feci  that 
you  receive  aedication 
when  you  don't  need  it? 


RECORO  REVIEW 


Look  for  a  physician 
der  for  the  restraint 


•*«r- 


Review  nurses',  physicians' 
progress  notes  re:  reason 
for  restraints  and  resi" 
dent  reaction  to  thoa. 
Also  any  alternative  ae-^ 
thods  tried. 

What  tiae  of  day  are  ra-> 
straints  aost  often  ap- 
plied? 


Review  schedule  of  reli 
ing  restraints. 


Care  plans: 

-  When  restraint  is  to 
used. 

-  for  how  long. 

-  What  are  plans  for 
temative  aeasures. 

-  Is  the  resident  perid|i|- 
ically  re-evaluated? 


T 


If  appropriate  are  the  i 
Social  Service  or  activji 
ties  departaents  involvjiit 
in  providing  different 
directions  for  resident 
attention? 


EVMOIAnON  FACTORS 


There- aMSt  be  a  physic- 
ian's order  for  all  re- 
straints, including 
"safety  devices"  which 
are  defined  in  soa«  State 
laws. 

Progress  notes  should 
show  evidence  that  ae- 
thods  other  than  re- 
straints wer*  initially 
used  to  protect  the  resi- 
dent froa  injury,  and 
that  restraints  were 
used  only  when  other 
aethods  were  not  adequate 

If  used  in  an  "eaergency" 
the  reason  for  use  aust 
be  docuaOnted  and  show 
that: 

a.  Its  use  was  necessary 
to  protect  the  resi- 
dent froa  Injury. 

b.  Its  use  was  necessary 
to  protect  others  froa 
injury. 

The  resident  aust  be  ob- 
served by  «  staff  aeaber 
at  least  every  30  ains. 
while  restraiiMi. 

The  rtstraints  aust  b* 
released  and  the  resident 
txtrcistd.  toiltted.  etc. 
at  least  every  2  hours 


CROSS  REFERENCE 


Hartinf  Strvlcn 

40S. 1124(c)(5) 

Rehab  Whirling 
40S.ll24(t) 


Patient  Care 
40S:m4(d) 


LONG  TERN  CARE  SURVEY 


SURVEY  AREA 


F79-63  (cont'd) 


li.^:' 


!-.»».. 


>;*'»■  ■ 


OBSERVATION 


-  How  often  «rt 
restrained  residents 
observed  by  staff? 

-  Observe  effect  on  resi- 
dents. Do  you  see  what 
■ay  be  signs  of  over- 
■edi cation? 

-  How  often  is  this 
observed? 

-  Residents  should  be 
free  fro*  aental  and 
physical  abuse. 

-Observe  interaction  of 
staff  and  residents  for 
any  sign  of  harassaent, 
huailiation  or  threats. 

-  Oo  residents  appear 
coafortable  with  staff? 

-  Looic  for  nuabers  of 
residents  with  bruises 
or  other  injuries  (skin 
of  the  elderly  bruises 
easily,  so  do  not  auto- 
sat  i  call  y  asswM  abuse 
or  injury). 

-Observe  resident  to 
resident  interactions 
and  staff  response  to 
any  physical  or  aental 
abuse  of  one  resident 
to  another. 


INTERVIEWING 


-  What  is  the  facility 
policy  regarding  re: 
restraints? 

-  What  is  considered  an 
"eaergMcy**  need  for 
restraints? 

-  What  is  the  aost  coanon 
reason  for  use  of  re- 
straints? 

-  Oo  you  try  any  alterna- 
tive Measures  before 
using  restraints? 

-  What  infonution  do  you 
give  the  physician  to 
help  hia  aake  the  decis- 
ion to  order  restraints? 

-  What  do  you  routinely  do 
for  the  resident  when 
you  periodically  release 
the  restraints? 

-  Does  use  of  restraints 
increase  on  evenings  or 
nights  when  there  are 
fewer  staff  aeabers? 

-  Have  you  had  any  acci- 
dents or  incidents  in 
the  last  year  while 
residents  were 
restrained? 

-  How  do  you  define  the 
difference  between  a 
"•safety  device"  and  a 
"restraini"? 

-  How  do  vetir  policies 
differ  In  regard  te 
"safptv  devices-  and 
r*ttr«ifit$? 


RECORD  REVIEW 


Who  authorizes  the  usie  of 
restraints  in  an  tmtr- 
gency? 

Oo  progress  notes  indicate 
that  a  professional  staff 
aeaber  authorized  the  use 
of  "eaergency*  restraints? 

There  should  be  docuM^ta- 
tion  that  the  use  of  ! , 
"eaergency*  restraint  |has 
been  proaptly  report4^  to 
the  residents  physiciian. 

Review  incident  and  acci- 
dent reports  to  identjify 
any  probleaatic  trendist. 

Does  the  drug  regiaenj 
review  indicate  appropri- 
ate use  of  psychoactitMO 
drugs? 

Are  there  resident  con- 
plaints  docuaented? 

What  is  the  resolution  of 
these  coaplaints? 


EVALUATION  FACTORS 


The  restraint  aust  be 
applied  correctly. 

If  the  use  of  restraints 
increased  during  evening 
and  night  hours  review 
progress  notes,  nurses 
notes  and  staffing  to 
aake  a  deterai nation  as 
to  whether  the  restraints 
are  Justified  or  if  they 
are  for  staff 
convenience. 

Care  plans  should  plan 
not  'only  for  care  while 
the  resident  is  restrain- 
ed but  should  show  effort 
to  find  alternative 
treataents  to  restraints, 
or  there  should  be 
docuaentation  in  the 
aedical  record  that 
no  alternative  is 
appropriate. 

An  appropriate  drug 
regiaen  reviews  should  be 
conducted  on  the 
resident. 

Your  observations  should 
show  interaction  between 
residents  and  staff 
to  be,  except  in  unusual 
situations,  free  froa 
tension  and  hostility. 

Staff  should  step  into 
situation  where  one 
resident  aay  be  abusing 
another. 


CROSS  REFERENCE 
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SURVEY  AREA 


F79-83  (cont'd) 


OBSERVATION 


Observe  for  evidence 
of  resident  neglect, 
residents  left  in 
ur ine/feces  without 
cleaning. 


LONG  TERN  CARE  SURVEY 


INTERVIEWING 


Ask  Resident: 

-  Do  you  feel  safe  in  the 
facility? 

-  Do  you  ever  feel  inti»- 
i dated,  harassed,  or 
otherwise  abused? 

-  Hom  are  confused  resi- 
dents treated? 

-Is  anyone  ever  hit  or 
treated  roughly? 

-  Do  you  feel  as  if  you 
irt   treated  with  respect 
/dignity? 

-  Is  the  staff/adainistra- 
tion  responsive  to 
coMplaints? 

-  Do  you  know  who  to  co»- 
plain  to? 


RECORD  REVIEW 


EVALUATION  FACTORS 


Resident  should  feel  free 
to  voice  cdaplaints.  If 
no  coaplaints  are  noted 
in  records  or  on  record 
review,  why  not? 

Residents  should  see* 
coafortable  in  relating 
how  they  are  treated? 


CROSS  REFERENCE 


1 


i« 


lONG  TERH  CARE  SURVEY 


SURVEY  AREA 


6.  Privacy 

F84-89 

SNF  40S.n2)(k)(8) 

(9)(14> 
ICF  442.311(g) 


OBSERVATION 


-^■•l- 


Observe  interactions 
b«tw«an  staff  and  rasi- 
dants  for  indications 
of  respect,  considera- 
tion, dignity  and 
individuality. 


■  HoM  do  staff  aeabers 
enter  a  residents  roon 
or  go  behind  a  privacy 
curtain? 

•  Are  privacy  curtains 
used  or  doors  shut 
when  personal  care 
needs  and/or  treataents 
are  rendered? 

Are  there  areas  for 
residents  to  be  alone 
or  Meet  in  private  with 
visitors? 


INTERVIEWING 


As.li  B»tid>nt! 

-  Do  you  feel  that  you  are 
treated  as  a  worthwhile, 
adult  individual?  - 

-  When  you  are  being  cared 
for,  are  you  coarfor- 
table?  - 

-  What  is  the  degree  of 
privacy  and  respect  you 
receive? 

-  bo  you  feel  co«foratab1e 
that  if  the  door  to  your 
roo*  is  closed  staff 
will  knock  or  otherwise 
■ake  their  presence 
known  before  entry? 

-  Oo  you  have  a  private 
place  to  aake  telephone 
calls?  - 

-  Can  you  see  your  record 
if /when  you  ask? 

-  Has  any  infoniation 
about  your  condition 
been  given  to  soaeone 
outside  of  the  facility 
without  your  pennission? 


RECORD  REVIEW 


Review  progress  notes  Ur 
indications  that  staff  iee 
resident  as  an  individual- 
i.e.,  resident  eats  break- 
fast in  bed  because  he/the 
enjoys  it. 


Signed  consent  for  rel4 
of  inforaation. 


tse 


Oo  Mintenance  of  and  <^n- 
tent  of  Medical  records 
indicate  that  confidenti- 
ality is  practiced? 


EVALUATION  FACTORS 


Observations  and  inter- 
views will  give  you  in- 
foHMtion  to  detemine  if 
residents  are  respected 
and  treated  as  individ- 
als. 

Is  pri#vacy  available— 
e.g.,  access  to  a  private 
place  to  Meet  or  Make 

phone  calls,  ability 

to  shut  door  when  having 

visitors,  etc. 

Medical  records  should 
not  be  left  where  unauth- 
orized personnel  can  read 
thea  and  there  should  be 
identification  codes 
needed  to  access  coMput- 
eriied  records. 

Harried  residents  should 
be  sharing  rooMs  if  they 
desire  to  do  so  unless 
there  are  appropriate 
contradictions. 


CROSS  REFERENCE 


Medical  B>rnr<1< 
40S. 1132(b) 
442.318(d) 


z 

o 


Cft 

;«» 
I 

i 

I 

I 

8 


LONG  TERN  CARE  SURVEY 


1 
I 


SURVEY  AREA 


F64-89  (cont'd) 


OBSERVATION 


Arc  aedical  rtcords 
kept  in  their  assigned 
spots  not  carolessTy 
loft  for  nonauthorixod 
persons  to  view? 

Are  Mrried  residents 
sharing  rooas? 

Observe  for  neflative 
attitudes  toward  aging- 
infantilizatian  and 
patronizing  of  resi- 
dents. 

If  residents  undress  in 
public  area,  how  does 
staff  handle  this? 

Listen  to  staff  conver- 
sation in  public  places 
(elevator,  lobby). 
Are  resident  issues 
being  discussed? 


INTERVIEWING 


Far  Harried  BtilJcnti: 

-  When  your  husband/wife 
visits  can  you  shut  your 
door  and  be  assured  of 
privacy? 

-  Can  you  ask  that  you  no 
be  disturbed  and  have 
that  request  respected? 

-  What  is  done  to  assure 
that  each  resident  Main- 
tains his/her  dignity 
and  individuality? 

-  NoM  are  aedical  records 
kept  secure?  Who  has 
access? 

-  Do  you  have  Married 
couples  here? 

-  Do  they  share  rooMs? 

-  If  not.  Mhy? 

-  What  arrangoMents  do  you 
Make  for  spouses  or 
significant  others  to 
visit? 

-  Do  you  allow  their  door 
to  be  closed? 

-  Cart  you  adhere  to  a 
re^ucit  that  they  ntft 
be  disturi>ed? 

-  Hdw  drd  residents' 
tfcdical  cecprds  and 
cflndltiorts  k0pt 
<eitfid«Mitia1? 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


CONG  TERN  CAKE  SURVEY 


SURVtY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


H.  Work 

F90 

SNF  40$.>121(fc)(10) 

ICr  442.3n(t>) 


Arc  residents  4oing  any 
type  of  Mork  such  as 
picking  up  dirty  trays, 
pushing  laundry 
hampers,  etc.? 

What  about  clerical 
work? 


Aak  RMident: 

-  Arc  you  ever  asked  to 
help  out  in  the  facility 
such  as  pick  up  dirty 
trays  or  stjunp  aail? 

-  If  yes,  do  you  do  this? 

-  Do  you  want  to.  or  do 
you  feel  it  is  expected 
of  you? 

-  Oo  you  feel  you  can  say 
"no"? 

-  Are  residents  asked  to 
help  with  facility  staff 
if  you  are  shprthanded? 

-  What  is  their  reaction? 

-  What  useful  work  is 
available  for  residents 
who  want/need  to  be 
usefully  "eaployed"? 


If  residents  are  peitfor»- 
ing  services  for  the  fa- 
cility, is  that  incltided 
in  their  care  plan  with 
specific  therapeutic  goals 
defined? 


If  appropriate  does 
faaiiy  concur? 


II 


Are  results  docuaented  in 
progress  notes? 

What  service  (activities, 
nursing,  etc.)  is  respons- 
ible for  planning  ra«va1-r 
uating  and  adjusting  work 
activity? 

Look  for  physician's 
orders  for  approval  or 
disapproval  of  work  activ- 
ity or  restrictions  on 
this  activity.  Look  for 
evidence  that  the  resident 
is  given  opportunities  to 
refuse  to  do  the  worlc. 
The  resident,  however,  is 
not  restricted  froa  Moing 
the  a«ount  and  type  jqf 
work  they  desire  unlless 


it  is  in  conflict  wi 
the  plan  of  care 


tjh 


Services  perforaed  by  a 
resident  should  be  part 
of  the  resident's  plan  of 
care  and  should  be  done 
only  if  the  resident  is 
in  full  agreeaent. 

Service  rewards  are  spe- 
cifically identified  and 
not  obtained  using  the 
residents  own  funds. 


405.1124(d) 
442.34) 
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LONG  TERM  CARE  SURVEY 


SgRVEV  AREA 


I.   FrMdM  of 
Atiociation  attd 
Correspondence 

r91-92 

SNF  40S.n2Mk>(n) 

(12) 
iCr  442.311(1) 


OBSERVATION 


Are  there  areas  <n  the 
facility-c.g.,  s«a11 
lounges,  etc.,  where 
residents  can  and  do 
■eet  privately? 

Is  nail  delivered 
opened  or  unopened? 

Arc  facility  personnel 
assisting  residents,  if 
needed,  in  opening  and/ 
or  reading  «ai1? 


INTERVIEWING 


Asl(  Residents: 

-  Can  you  have  visits  fro* 
anyone? 

-  Can  yoo  find  a  private 
place  to  visit? 

-Do  you  receive  your  Mai) 
i^nopened  unless  you 
request  otherwise? 

-  Are  there  telephones  you 
have  access  to? 

-  Does  the  staff  or  vol- 
unteers assist  you  in 
reading  or  sending  sail, 
if  needed? 

-  How  tiaely  is  your  Mail 
delivered? 

>  How  do  you  receive 
incoMing  calls? 

-  Where  do  residents  go 
when  they  want  privacy? 

-  What  telephones  are 
available  to  residents? 

-  What  is  the  facility 
visiting  policy? 


RECORD  REVIEW 


Physician  orders  and  c^irc 
plans  for  indications  pf 
restrictions  on  visitor! 
and/or  receiving  and  spM- 
ing  Ma>1. 


EVALUATION  FACTORS 


All  residents  May  have 
access  to  and  Maintain 
contact  with  the  coawin- 
ity  and  MOMbers  of  that 
coMMuniiy  have  access  to 
tii«M. 

Subject  to  reasonable 
scheduling  restrictions, 
residents  aay  receive 
viiits  froM  anyone  they 
wish.  A  particular  vis- 
itor May  be  rostricted  by 
the  facility  for  one  Of 
the  following  reasons: 

-  The  resident  rtfusts  to 
see  the  visitor. 

-  The  resident's  physi- 
cian docuMents  specific 
reasons  why  such  a  vis- 
it would  be  haraful  to 
the  resident's  health. 

-  The  visiter's  behavior 
is  unreasonably  disrup- 
tive of  the  functioning 
of  the  facility  (rea- 
sons are  docuMonted  and 
l(ept  on  file). 

Decisions  to  restrict  a 
visitor  are  reviewed  and 
reevaluated  each  tiMo  the 
resident's  plan  of  care 
aiid  Medical  orders  are 
reviewed  by  the  physician 
and  nursing  staff  *r  ^t 
the  resident's  request. 


CROSS  REFERENCE 


Resideni  Rights 

40S.n21(k)(8) 

442.311(9) 
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LONG  TEiW  CARE  SURVEY 


SURVEY  AREA 


F91-92  (cont'd) 


OBSERVATION 
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Do  th«  available  tele- 
phones accomdate  the 
physically  handicapped 
(e.g...  wheelchair  bound, 
hearing  iapaired.  etc.). 


FNTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


Space  is  provided  for 
residents  to  receive  vis- 
itors in  reasonable  coiK 
fort  and  privacy. 

Telephones,  consistent 
with  ANSI  standards 
(4S.n34(c)),  are  Mde 
available  and  accessible 
for  residents  to  aake  and 
receive  calls  with  pri- 
vacy. Residents  who  need 
help  are  assisted  in  us- 
ing the  phone.  The  fact 
that  telephone  coaMini ca- 
tion is  possible,  as  well 
as  any  restrictions,  is 
Hade  known  to  residents. 

Arrange«ents  are  Made  to 
provide  assistance  to 
residents  who  require 
help  in  reading  or  send- 
ing aail. 


CROSS  REFERENCE 
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LONG  TERM  CAKE  SUltVEV 


SURVEY  AREA 


:•  -  J.  Activities 

j>   .  f 93 

:  SNF  405.t121(k)(12) 

-":;  '-i  ICF  442.3n(j) 


'(  .' 


OBSERVATION 


What  planned  activities 
arc  occurring? 

What  unplanned  activi- 
ties arc  occurri  no- 
individual.  2  or  3 
persons  or  a  larger 
group. 

If  there  is  a  facility 
chapel,  is  it  open? 

Arc  activities  posted 
at  wheelchair  level  and 
iiept  up  to  date? 
Are  residents  lined  up 
in  front  of  a  T.V.  in 
a  co«Mon  rooa  for 
hours? 

Are  activities  offered 
during  the  evening  and 
on  weekends. 


INTERVIEWING 


Atk  Residents: 

-  What  do  you  like  to  do? 

-  What  did  you  do  yester- 
day? (coapare  answers) 

-  Is  participation  in 
activities  optional? 

-Are  you  encouraged  to 
participate? 

-  Is  pressure  exerted  on 
you  to  attend  specific 
activities? 

-  Which  ones?  (Surveyors 
should  he  aware  of  spec- 
ial encourageaent — 
"gentle  persuasion", 
which  Might  be  inportant 
for  the  depressed  or 
withdrawn  resident.) 

-  Are  residents  notified 
of  CO— unity  activities? 

-  Are  arrangeaents  Hade 
for  transportation,  etc. 
so  that  residents  can 
participate? 

-  Can  residents  go  to  re- 
ligious services  if  they 
wish? 

-  What  opportunities  are 
you  given  to  sake 
choices  in  your  life 
within  the  facility? 
(eg.  are  all  residents 
"put  to  bed"  at  the  saM 
tiae?). 

-  Are  arrangeaents  ever 
aade  to  take  residents 
to  coaaunity  activities? 

-  Do  friends  and  relatives 
ever  take  thea  to  coa- 
aunity activities? 

-  Do  your  residents  attend 
religious  service  of 
their  choice? 

-  How  are  residents  kept 
inforaed/notif ied  of 
activities? 


RECORD  REVIEW 


Care  plans  or  other  locu- 
aentation  should  indicate 
resident  preferences  for 
both  facility  and  noi»- 
facility  planned  activi- 
ties. 


Progress  notes 
responses  to  act 


•r  II 

tiyi^Us- 


EVALUATION  FACTORS 


Coapliancc  withthjs  ele- 
■cni  is  dctcraincd  by 
evidence  that  residents 
aire  t|i>«n  the  opportunity 
to  participate  in  avail- 
able activities  they, 
choose  unless  Ndicilly  ' 
contraindicatctf. 

Residents  aust  not  be    .. 
forced  to  participate 
against  their  tHshcs. 


CROSS  REFOIENCE 


Pititnt  ActiYiliM 
405. 1131 (b) 
442.345(a)(c) 
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LONG  TERN  CARE  SURVEY 
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SURVEY  AREA 


i'  •. 


X.  PcrsoMl 

SNF405.T1»(k)<l3) 
iCr  442.31 I (k) 


OBSERVATION 


'■•■  * 

•"  I' 


t  .*■?.' 


Arc  rcsiilcnts  kwarlng 
their  ottn   clothing  or 
facility  nightgowns, 
robes,  otc? 


■In  rtsidtnt  room  ob>  . 
strvo  for  personal  be- 
longings: 

'  Ask  residents  if  you 
c«fl  look  in  the  closet- 
is  personal  clothing 
in  there? 

vAsk  residents  if  be- 
iongings  such  «s  cloth- 
ing are  identified  with 
naae  tags  or  other 
identifying  Mthods? 

Is  there  enough  space 
t9  store  clothing? 


INTERVIEWING 


What  clothing  and  per- 
'sonal  belongings  can 
yOM  have? 

-  Is  there  a  place  that 
you  CAN  stcure  any  val- 
uables that  you  My  not 
want  to  keep  in  your 
roomT 

-  What  personal  belongings 
»«y  residents  have? 

-  What  do  you  do  to  secure 
valuables  and  .other  per- 
sonal property? 

-  What  provisions  are  Mde 
for  the  care  of  personal 
clothing? 


RECORD  REVIEW 


Admission  notes  on  person- 
al property  inventory 
(e.g.,  the  record  shoeld 
indicate  a  list  of  ant 
personal  property  secired 
by  the  facility). 

The  record  should  indU«te 
how  ^rsonal  clothing  |«i11 
be  laundered. 


EVALUATION  FACTORS 


i  , .  V  ;- 

Residents  are  pemitted 
to  keep  reasonable 
aaounts  of  personal 
clothing  and  possessions 
for  their  use  while  in 
the  facility  and  such 
personal  property  is  kept 
in  a  safe  location  which 
is  convenient  to  the 
resident.  The  aMunt 
that  is  reasonable  will 
bf  dependent  on  space 
available  in  the 
facility. 

Patients  are  advised, 
prior  to  or  at  adaission. 
of  the  kinds  and  aaounts 
of  clothing  and  possess- 
ions pemitted  for  per- 
sonal use.  and  whether 
the  facility  will  accept 
responsibility  for  Min- 
taining  these  iteas 
(*.g..  cleaning  and 
laundry). 

Any  personal  clothing  or 
possessions  retained  by 
the  facility  for  the 
patient  during  his  stay 
is  identified. 


The  facility  is  responsi- 
ble for  secure  storage  of 
such  iteas.  and  they  an 
returned  to  the  patient 
proaptly  upon  request 
or  upon  discharge  froa 
I  the  facility. 


CROSS  REFERENCE 


i 


.f-4LiM 


SURVEY  AREA 


L.  Delegation  of 
Rights  «nd 
Responsibilities 

f95-97 

SNF  40S.n2l(k) 

ICF  442.312 


OBSERVATION 


LONG  TERN  CARE  SURVEY 


INTERVIEWING 


A^k  Ad.inittr.tiwe  Staff: 

-  Mhen  do  you  have  rela- 
tives aake  decisions  for 
residents-i.e.,  how  do 
you  decide  when  the 
resident  isn't  capable 
of  aaking  decisions  hii»- 
self? 

-  Have  any  legal  steps 
been  taken? 

Ik  Rciiiltnt  an«l/Qr 


Do  you  feel  that  you  are 

given  all  pertinent  in- 

Tonution? 

What  opportunities  do 

you  have  to  aake 

decisions  regarding 

clothing,  aeals. 

bathing  schedules. 

etc.? 

For  guardian:     are  you 

notified/inforaed  in  a 

tiiwly  Banner  as 

appropriate? 


RECORD  REVIEW 


Review  physician  progress 
notes — i  ncapabi 1 i  ty  aust 
be  docuTMnted. 

Is  there  clear  docuaentan 
tion  as  to  whoa  rights 
and  responsibilities  havie 
been  assigned? 

Are  pertinent  consents/ 
docuaents  signed  by 
appointed  guardian? 


EVALUATION  FACTORS 


The  fact  that  a  resident 
has  been  Judged. incoape- 
tent,  is  aedically  incap- 
able of  understanding,  or 
exhibits  a  coaaunication 
barrier,  does  not  absolve 
the  facility  froa  advis- 
ing the  resident  of  their 
rights  to  the  extent  the 
patient  is  able  to  under- 
stand thea.     If  the  resi- 
dent is  incapable  of 
undtrstandinfl  their 
ri9ntf,  the  r«ci1ity  i4- 
vtsts  ihf  flMrdiiui  or 
«|>onsor  »ni  acguirtt  « 
sUtfaent  indicating  an 
undfrsUnitina  9f  rtsi* 
dent's  ri9»)t|. 

Tht ^wrveypr  reviews 
r§c9rt%  of  rt»<4tnts 
spltctfd  for  iptf*pth  re- 
v(«w  wtio  Art  clM»if1ad 
•Ulitr  (ncMWdttnt.  Mi4f<^ 
cally  incapable  of  under- 
sUndiPf  their  rights,  or 
h#V9  •  C|MMmU«tt«n 
b#rrt«r  to  »«rifjf  d«cu- 
atrttttf  w\4wc9  (iignttf 
ackf(ovl»49iiMt)  that  tkt 

Rintlan  or  othor  ipenror 
t  Mtn  otfviiod  of  those 
rt«<tfont  rtfhts  and 
un<i«rst«n4  tboir  rolo  in 
acting  on  bfh«1f  of  the 
rtsitftnt. 


CROSS  REFERENCE 


I 


B*«ident  Rights 

40S.n21(k)(l) 

442.311(a) 


LONG  TERN  CARE  SURVEY 


SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


STAFF  DCVELQPHENT 

F9S 

SNF  405.1121 


F99 

ICF  442.314 


FIDO 
I. 


Facility 
Staff  arc 
knowlmlgeablt 
about  the 
problaas  and 
nt*d&  of  tho 

«9«<t.  ill. 
and  disabled. 


F10I 

2.  Facility 
staff  pnt- 
ticos  propor 
tochfti^wos 
in  providing 
cart  to  the 
agod.  ill 

■'-       and-dis«*sod. 


F)02 

,  9.  Facility 

staff  prac- 
tiet  proper 
technique  for 
prevention 
and  control 
of  infection, 
fire  pre- 
vdoiieo 


HoM  do  staff  route  to 
residents? 

Docs  the  facility  reflect 
adaptations  for  the 
elderly,  i.e.,  infonu- 
tion  given  in  large 
print,  floors  covered 
Mith  aaterials  that  allow 
for  ease  of  aoveaent  with 
walkers,  wheel  chairs, 
etc.? 

Is  resident  care  given 
using  accepted  profess- 
ional standards? 

Is  privacy  aaintained 
during  bathing  treataent. 
toileting? 

Are  housekeeping  staff 
courteous  and  responsive 
to  resident  needs? 


A»k  Retidenft 

-  Does  staff  know  how  to 
take  care  of  you? 

-  What  things  do  they  do 
to  help  you  accoaaodate 
your  (poor  vision,  un- 
steady walking,  arth- 
ritis, etc.)? 

-  What,  if  any,  training 
have  you  had  here  to 
learn  about  unique  pro- 
bleas  and  needs  of  the 
aged? 

-  What  training  have  you 
had  during  the  last  12 
iMnths? 

-  How  have  you  learned 
about  facility  policies 
and  procedures? 

-  Does  the  facility  ask 
your  needs  when  they 
develop  a  training 
prograa? 

-  In  what  areas  would  you 
like  to  have  training? 


Care  plans  reflect  stiilff's 
knowledge  of  the  probloas 
and  needs  of  the  resildknts 
and  special  adaptations 
that  are  needed. 

Progress  notes  indicaltie 
that  the  special  needis 
are  considered  in  iapjlc- 
■enting  planned  care.j 


Facility  staff  adjusts 
care  to  needs/probleas 
of  resident. 

Staff  is  knowledgeable 
concerning  facility  pol- 
icies and  procedures. 

Staff  practices  correct 
techniques,  i.e.,  infec- 
tion control  rehabilita- 
tion nursing  techniques, 
etc. 

Staff  interacts  and 
treats  residents  in  a 
kind,  caring  way. 


Be»id«nt»  Bightt 
SNF  405.n2l(k) 
ICF  442.311 

Infectian  Cantrnl 
405.1135(a)(b)(c) 

(d)(e) 
442.327(b) 

Hiytical   Environ- 


40S.n34(a) 

442.31S(b)(c) 

442.326(a)(c) 

Nurtinn  S*rvice« 

40S.1124(a)(c)(e) 
442.338(a)(2) 

Sttciil  StrYictt 
405.n30(a) 
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LONG  TERM  CARE  SURVEY 


SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


Status  Change 
Notifications 

n 03-1 04 

SNF  405.)121(j) 

ICF  442.307 


FT  OS 
I. 


Th«  facility 
notifies  the 
resident's  at- 
tending phy- 
sician and 
other  respons- 
ible persons 
in  the  event 
of  an  accident 
involving  the 
resident,  or 
other  signifi- 
cant change  in 
the  resident's 
physical,  Men- 
tal ,  or  emo- 
tional status, 
or  patient 
charges,  bill- 
ings, and 
related  admin- 
istrative 
■atters. 


Note  residents  condition: 

-  Clean 

-  Well  grooMed 

-  Well  adjusted 

-  Casts 

-  Bruises 

-  Decubitus  Ulcer 

-  Hultiple  sites  of  ede«a 

-  Aberrant  behavior, 
e.g.,  abusive,  disrup- 
tive, not  reasonable, 
etc. 


Asi<  Resident: 

-  Have  you  been  injured 
since  you  have  been  in 
the  facility? 

-If  you  are  injured  or 
beco«e  ill,  is  your 
physician  called? 

-  Are  your  relatives  noti- 
fied? 

-  Do  you  know  who  is  noti- 
fied if  administrative 
changes  such  as  changes 
in  charges,  billings, 
etc.  occur? 

&&lL.£U££: 

-  Who  do  you  notify  if  a 
resident  is  injured  or 
has  a  change  in  condi- 
tion? 

-  When  would  they  be  noti- 
fied? Does  the  facility 
have  a  policy  regarding 
how  soon  a  relative  or 
responsible  party  would 
be  notified? 

-  Do  you  notify  the*  of 
actual  changes  in  resi- 
dent condition  and  also 
if  resident's  condition 
is  getting  progressively 
worse? 


Progress  note  should 
document  injury/chaii(|e 
in  condition  plus 
notification  of  phyfi- 
cian  and  appropriate { 
fanily  iMaber /guardian. 

Changes  in  charges  { 
should  be  docwaented 
Ask  facility  where  i^is 
is  located. 

Review  accident  and" 
incident  reports  fot 
indepth  saaple. 


All  injuries  and 
changes  in  condition 
■ust  be  docuaented. 
The  resident's  physi- 
cian and  faaily  wist 
be  notified  of  signi- 
cant  changes.  This 
should  be  docuaented, 
but  this  notification 
should  be  confiraad  by 
the  resident  if 
possible. 


RMtJtnt  SuBtr- 
405.1123(b)(3) 


405.112 


tntt  StrviCM 
405.Tl23(c) 


SURVEY  AREA 


no6 

2.  Cxcffpt  <n  a 
wtfical  Mtr- 
9»Acy,  a  rasi- 
4«n|  Is  not 
_.traflsf«rrttf  or 
'v-..4itch«r9td.  ' 
■or  is  troat- 
Mot  alUrad 
radically, 
without  co»- 
«w1 tat iofl  with 
..  tlM  rtti^nt 
■  or,  if  tho 
.:r*9idcflt  is 
.;>ncoapatoflt. 
t' without  prior 

:  Mtification 
*  \  -•f  ofitt  of  kin 
''  *r  syoosor. 

To  assent  that: 

-  tho  rositfynt 
rocoivos  proper 
troatatot  in^  tho 
ovont.of  an  acci- 
dent or  changd  of 
condition. 

-  resident  and/or 
next  of  kin  or 
respon«ib1e  party 
is  aware  inr 
advance  of  any 
chaogps. 

-  resident  is  not 
discharged  to 
gain  a  higher 
source  payaent 
for  that  bed  or 
facility 
convenience. 


LONG  TERN  CARE  SURVEV 


OBSERVATION 


INTERVIEWIN6 


Ask  B««<^»«f 

-  Nave  you  evf r  been  or 
do  you  know  if  others 
have  been  transferred 
or  discharged  without 
discussing  it  with  you 
first? 


RCCORO  REVIEW 


Nursing,  physician  A^ 
social  work  progress' 
notes  should  be  reviewed 
for  evidence  of  discis- 
sion of  transfer/di^t 
charge  with  resident  or 
other  designated  pei^ 


EVALUATION  FACTORS 


■'  •>s»' »■> 


'  P^:. 


ifK.:-^.";^:  v" 


-  Except  in  an  «wrgoiicy. 
all  transfers  or  dis- 
charges are  first  dis- 
cussed with  the  resi- 
dent or  next  of  kin 
as  ovidaAced  by  doco- 
■enUtioN  in  the  Mdi- 
cal  rtcord  or  cenfinwd 
by  asking  resident. 


CROSS  REFERENCE 


LONG  TERM  CARE  SURVEY 


SURVEY  AREA 


Phy»ician'» 
StryitM 

n07 

SNF  405.1123 


A.  Medical  Findings 
and  OrdTs  at 

Adaission 

F108 

SNF  40S.li23(«) 


F109 
1. 


There  1$  rude 
available  to 
the  facility 
prior  to  or  at 
the  tiae  of 
adMission, 
resident 
inforaation 
which  includes 
current  Medi- 
cal findings 
diagnoses,  and 
orders  fro*  a 
physician  for 
iMwdiate  care 
of  the  resi- 
dent. 


FDO 
2.  Infonution 
about  the 
rehabilitation 
potential  of 


OBSERVATION 


INTERVIEWING 


Ask_SU£f: 

-  Interview  nursing  staff 
to  deteraine  if  they 
receive  transfer  infor- 
■ation  and  adaission 
orders  on  day  of 
adaission. 

-  Ask  Adainistrator  and 
Director  of  Nursing  to 
explain  procedure  if  a 
resident  arrives  with- 
out sufficient  aedical 
infonution  and/or 
orders. 


RECORD  REVIEW 


Review  records  of  resf-> 
dents  selected  for  in4«pth 
review  to  ascertain  tMt 

-  There  is  a  referral  lora 
froa  the  transferring 
facility  that  was  r»» 
ceived  in  advance  of 
adaission  or  on  dat«  of 
adaission  that  includes 
current  aedical  find« 
ings,  diagnosis  and 
orders  froa  a  physician 
for  the  iaaediate  care 
of  the  residents. 

-If  the  aedical  orders 
were  not  obtained  froa 
the  residents  attending 
physician,  there  *rm 
teaporary  orders  froM 
the  eaergency  care  , 
physician. 

-  Inforaation  on  the  n»- 
habilitation  potential 
(prognosis)  of  the  resi- 
dent and  a  suaaary  off 
the  course  of  trcataent 
foTlowed  in  the  transi- 

f erring  facility  wcne 
transaitttd  within  4|B 
hours  of  adaissi«n. 

-  The  suaaary  of  treataient 
should  include  discharge 
suaaaries  froa  therapies 
or  special  services  ^»n 
appropriate. 

-  For  residents  adaittjid 
directly  froa  the 


EVALUATION  FACTORS 


Exaaine  aedical  records 
of  the  residents  selected 
for  indepth  review  to 
deteraine  if  date  of 
orders,  aedical  data  and 
other  required  inforaa- 
tiofl  is  the  date  of 
adaission  or  within  48 
hours  of  adaistion.  The 
facility  should  receive 
sufficient  inforaation 
and  orders  to  provide 
continuity  of  care  of 
all  residents. 


CROSS  REFERENCE 


z 

p 


1 

D. 


• 


90 

o. 
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LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


F110  (cont'd) 
tht  rtsident 
aiMl  a  suMHry 
of  prior  trtat- 
■onts  ar*  aad« 
available  to 
the  facility  at 
the  tiac  of 
aduission,  or 
within  48  hours 
thcrcaftor. 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


coMHinity,  tht  att*nd<*9 
physician  proviilod  cur« 
rent  aedical  findings, 
diagnosis,  prognosis, 
and  orders. 
The  order  should  cover: 

♦  Medications  and  treat- 
■ents 

♦  Diet 

♦  Therapies  (P.T.,  O.t.. 
S^Mch) 

♦  Activities  (bedrest 4 
anbulatory.  able  to 
participate  with  any 
SfMiific  lifiilition^: 


EVALUATION  FACTORS 


CROSS  REFERENCE 


LONG  TCIN  CARE  SURVEY 


SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FAHORS 


CROSS  REFERENCE 


Reiiiltnt  Suwr- 

vision  bv  Phwtician 


Fin 

SNF  405.n23(b) 

F112 

ICF  442.346 

B.  Rcsidant 

Supervision  by 
Physician 

F1I3 

1.  Every  resi- 
dent aust  be 
un6*r   the 
supervision 
of  a  physician 


Observe  resident  for  any 
problCM/conditions  that 
should  be  addressed  by 
physician,  e.g..  edeaa, 
loss  of  appetite,  weight 
loss.,  etc.  . 


F114 
2. 


A  physician 
prescribes  a 
planned  regi- 
■en  of  care 
based  on  a 
■edical  eval- 
uation of  each 
resident's 
iNiediate  and 
Tong-tcna  care 
Meds. 


Atfc  Rtiidtnt: 

-  How  often  physician 
visits. 

-  If  physician  has  dis- 
cussed plan  of  care  and 
■edical  treataent. 

-  If  resident  feels  treat- 
aent and/or  plan  of  care 
■eets  his/her  needs. 

-  What  liinds  of  questions 
do  you  ask  the  physician 
about  your  health 
probleas?  (Cite 
eaaaples). 

A>K  Licen»e<l  Hurting  Staff 

-  How  often  physician 
visits  and  is  it  often 
enough  to  aeet  resi- 
dent's need? 

-  Does  physician  partici- 
pate in  evaluation  and 
reevaluation  of  resi- 
dent's plan  of  care? 

-  Does  plan  of  care  aeet 
resident's  needs? 

-  Is  physician  available 
in  an  eaergcncy? 

-  Is  physician  available 
to  disucss  residents 
treataent  and  care? 

Art  Adalnittojat 

-  Facility's  policy 
regarding  a  physician 
to  provide  cart  in  the 
absence  of  the  resi- 
dent's own  physician. 

-  Facility's  policy  en 
physician  visits. 


Review  aedical  records  of 
selected  for  indepth 
review  for: 


J 


-  A  current  plan  of  ca 
that  is  based  upon 
physician's  orders  uni 
resident  needs. 

-  Evidence  that  the  plan 
is  reviewed  and  revisari 
as  needed. 

-  Evidence  through  physii- 
cian's  progress  notes, 
nurses  notes,  physi- 
cian *s  orders,  that  the 
physician  participates 
in  the  resident's  ovevw 
a11  plan  of  care. 

-  Evidence  that  rehabili- 
tation potential  is 
addressed. 

-  Long  range  plans  include 
an  estiaate  of  the 
length  of  tiae  for 
skilled  nursing  care  wd 
a  discharge  plan. 

-  Physician's  orders  for 
aedi cat ions  and  treat- 
aents  on  adaission  MnA 
during  stay. 

-  A  aedical  evaluation 
coapleted  within  4B 
hours  of  adaission 
unless  done  within  5 
days  prior  to  adaissipn 
that  includes  attentiMi 
to  needs  such  as  diet 
vision,  hearing,  sptdjdi 


Nodical  records  should 
provide  evidence  that  the 
residents  are  under  the 
supervision  of  a  physi- 
cian by  the  coordination 
of  physician's  orders  and 
progress  notes  with  the 
resident's  plan  of  care 
and  observations  of  resi- 
dents needs.  There  is 
evidence  that  the  physi- 
cian reviews  and  revises 
the  plan  of  care  as 
needed.  There  is  evi- 
dence that  physician 
services  are  available 
to  the  residents  when  the 
residents  need  such  ser- 
vices. An  alternate 
schedule  for  physician 
visits  aay  be  established 
if  the  attending  physi- 
cian deteraines  that  the 
resident  need  not  be  seen 
every  30  days.  Justifi- 
cation for  the  decision 
is  placed  in  the  resi- 
dent's aedical  record  and 
is  reviewed  by  the  U.R. 
Coaaittee  and  SUU  aed- 
ical review  teaa.  Where 
there  is  a  change  in  the: 
resident's  condition  and 
the  physician  has  failed 
to  docuaent  his  findings 
or  evaluation  of  the 
condition,  the  physician 
has  failed  to  provide 
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LONG  TERM  CARE  SURVEY 

-■■   ■. 

SURVEY  AREA 

OBSERVATION 

INTERVIEWING 

RECORO  REVIEW 

EVALUATION  FACTORS 

CROSS  REFERENCE 

nU  (cont'd) 

; 

level  of  activity,  cao* 

evidence  of  his  evalua- 

tional adJustMnt. 

tion  of  resident  needs 

-  Evidence  in  care  plans 

and  supervised  care. 

riis 

and  treataent  records 

3.  A  physician 

that  physician's  order< 

A  physician  is  available 

is  «va<Ub1c 

are  being  iap1a«ented. 

to  respond  within  a 

to  provide 

-  Discrepancies  in  Medi- 

reasonable tiae  when  a 

car*  in 

cation  record,  diet 

resident  needs  aedical 

■■■'"'•■-           ■      .----... 

the  absence 

order,  intake  and  outpui 

I    atttntioa. 

of  any 

records. 

resident's 

-  Evidence  that  an  aUer-> 

; ..-■-■ 

attending 

natc  physician  provided 

physician. 

care  if  applicable. 

n)6 

■  Jfa'S'.^sr^rs'- 

4.  Hedical 

evaluation  is 

m^r&Ji^ii 

done  within 
48  hours  of 

-  ReytoCr  9f  iifdifftifnS 

■ 

.'- ";   - ' "- 

«tffil5»on 
yAltS)  dfint 
wttMn  $  dijrf 

Pr  9r  t» 

»n4  trt«tMiit»  tyorv  30 
days  «r  61  4m    f  in 
alttrNtf  ^C^MuU  of 
v«$U}  )i«s  Nfn 

Mf  Miftis. 

mTV94t 

Wf  ICf«. 

-  00CMi«fit|ti«n  of  p^y$i4 

• .  •" 

ci«P  tftHnrit  Ofll, 

F117 

a(Mtns  AA^  ttUttt  for 

5.  |«h  $Nf 
rtfidfnt  i» 
«•#(!  ^«  thfir 
attdndlns 

tro»(a»nt, 
-  Jvstifl9#|i9"  for  alter- 

« 

■ 

physician  at 

A  f«w  (losff  re?ord« 
shovid  be  revifMM  t^ 

AlthMflh  aMieal  tv«lM- 
t  oh  eSn  bo  nq\^  #«  « 
revi»{»n  «f  tM  »rfvl9v* 

lea^t  oii(« 

mf»  90  4*1* 
for  th*  first 

^  4*y$  «fUr 

d«t«niiine  if  residents 

-er«  appreprialfl*  ^ij- 
charg«4  ^y  m  9^4  r  WU" 
ten  by  the  M*i4  n% 
physician.    At«p  rtvifM 

M*^ 

A  ftatfiifnt  fucli  «f  "Av 

i4«ffMM< 

chiMf"  Mf>«n  i|i  fMfKct 

1 
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SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


ni7  (cont'd) 


htfRlian:    icf 
rtsitffits  Must  be 
tMA  tvtry  60  days 
unltts  othcrwist 
Justified  wd 
docuMMttd  by  the 
•ttttuling  physi- 
cian. 


F118 
6. 


Each  rasi- 
dant*s  toUT 
pr««raM  »f 
car*  i(Kliid« 
in9  Mdica* 
tianf  •n^ 
trfatawnts  is 
rtvitwN  #«r- 
int  •  Yitit 
b»  tM 
aiifntfins 
»Hy»i(i«n  at 
\H%\   •«€« 
tY«ry  )0  days 

ar  iM  first 
days  and 
rtvisad  as 
necessary. 


discharge  plans  to  assure! 
that  they  were  adequate 
and  iapleaented. 

Verbal  aedication  orders 
are  countersigned  by  a 
physician. 

Physician  is  reviewing 
all  aedication  orders 
every  quarter. 


resident  on  this  adais- 
sion  to  the  facility, 
does  not  constitute  a 
Mdical  evaluation. 

Verbal  aedication  orders 
aust  be  countersigned 
with  48  hours. 


i 


I 

f 
f 


I 


.-.''«■   ix'',- 


SURVEY  kHa     '' 


EKOQtionr   Only 
Miticationt  aust 
b«  rtvi««w4  quart* 
•riy  for  ICF  rtsi> 
dMts. 

ni9 

7.  Progrtss 
notes  arc 
Mritton  m4 
s49nM  by  tb« 
phycician  at 
the  tiM  of 
•ach  visit, 
and  all 
orders  aro 
signod  by  the 
physician. 


n20 

8.  AUomato 
physician 
visit  schtd* 
«1*s'tba( 
t«ct*^  a  30- 
day  sctwdulo 
adopted  afttr 
tfid  Mtk  day 
folldwtiig  ad- 
■issim  *n 
Justified  by 
tbe. attending 
physician  in 


LONG  TOM  CAM  SURVEY 


OBSERVATION 


**r^ 


INTERVIEWING 


1.  .'■ 


-.•..:♦?■»  5.;--   ,    f       i. 


;'>■ 


RECORD  REVIEW 


■^•,:  .•  -w).",-:***-;; 


*■*.' 


^■Jyi/tf=?f^:'fcv■^•.'■ 


•  *i^.-!iif>-i>'r' ■■?■;•- 


t'.-,  : 


»* 


/^/■^'^  :<  .^f  > 
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:-.  iwr. 
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EVALUATION  FACTORS 


CROSS  REFERENCE 


i.1.  ■ 


f 


SURVEY  AREA 


F120  (cont'd) 

the  medical 
record. 

These  visUs 
cannot  exceed 
60  days  or 
apply  to  pa- 
tients who 
require 
specialized 
rehabilita- 
tion 
schedules. 


Exception  ICF  resi- 
dents Must  tre  seen 
every  60  days  un- 
less justified 
otherwise  docu|nent- 
ed  by  the  attending 
physician. 

C.  Emergency 
Services 

n21 

SNr  40S.n23(c) 
n22 

Emergency  services 
from  a  physician 
are  available  and 
provided  to  each 
resident  who 
requires  emergency 
care 


LONG  TERM  CARE  SURVEY 


OBSERVATION 


INTERVIEWING 


-  Are  you  aware  of  physi- 
cian reporting  proce- 
dures and  medical 
protocols  to  be  followed 
during  a  fire 
emergency? 

-  Do  you  know  where  names 
and  telephone  numbers 
are  of  physicians  to  be 
called  in  case  of  emer- 
gency? 


RECORD  REVIEW 


If  records  document  ai 
accident  or  a  medical 
emergency,  was  the  pa 
tient  seen  by  a  physi- 
cian or  was  the  physi 
cian  notified  prompt)]^* 
of  the  emergency?     j 

Review  physician's 
orders  to  sec  if  spcci 
fie  medications  or 
treatments  were  order4< 
to  treat  emergency 
situation  if  applicabl 


EVALUATION  FACTORS 


Surveyor  verifies  that 
there  «rc  rt4di1y 
available  writtM  pro<- 


eedurts  for  securing 
physician  in  case 
emergency. 


:r 


Names  and  telephone 
numbers  arc  potted  or 
on  roletfcs. 

An  alttroat*  physi ci4n 
is  dcsign«tcil. 


CROSS  REFERENCE 


StitUt  CtonM 
rtetiftMtJM 

40S.1121(j) 


SUtvev  AREA 


ili£JS:  To  assure 
that*  physician 
has  owarai)  : 
responsibility  for 
titt  aanagwnt  and 
supervision  of  th« 
rosidonts  care. 


LONG  TEm  CARE  SURVEY 


OeSERVATUM 


INTERVIEWING 


RECORD  REVIEW 


-)- 

Review  physicians  profj 
gross  notes  to  see  if  ' 
eaergency  situation  ^kk 
addressed. 


■  •*;■..-. 


^a^^ft.1 


.fV'..'*'  •*  .V*—  "* 


-i 


.•»V,-;  V'«:.,: 


EVALUATION  FACTORS 


There  is  provision  for: 

♦  Notification  of 
attending  physician/ 
eaergieflcy  and  other 
responsible  person. 

♦  Arrangoaents  for 
transportation. 

♦  Preparation  of 
reports. 

♦  There  it  evidence  in 
the  Mdical  records 
that  proper  proce- 
dures have  been 
carried  out. 

♦  Residents  with  sudden 
changes  in  condition 
have  been  evaluated 
by  the  physician. 


CROSS  REFERENCE 
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LONG  TERN  CARE  SURVEY 


SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


Nursing  Services 

F123 

SNF  405.1124 


F124 

SNF  405.1)24(0) 

F125 

F126 

ICF  442.n24(c) 

A  facility  provides 

nursing  services 

sufficient  to  aeet 

nursing  needs  of 

all  residents  all 

hours  of  each  day. 


F127  GrooMing  and 

Personal 

Hygiene 
SNF  405.1124(c) 


Basic  care  provided  to 
residents: 

Surveyors  should  observe 
the  basic  care  provided 
by  staff  to  the  resi- 
dents. Listed  below  are 
suggested  areas  of  atten- 
tion which  aay  provide 
evidence  of  the  quality 
of  personal  care: 
-  Eyes/Ears/Houth 
Presence/absence  of: 

♦  Secretions  foraing 
around  eyelids, 
redness  or  irrita- 
tion of  eyes. 

♦  Eyeglasses  worn  when 
appropriate  arc 
clean,  in  good 
repair  and  fit 
properly. 

♦  Baclis  of  ears  scaly, 
obvious  wax  build-up. 
discharge,  odor. 

♦  Hearing  aid  worn  when 
appropriate,  is  in 
good  repair  and 
worlcing. 

♦  Dried  food  particles 
or  drool,  etc. 
around  nouth. 


-  If  the  resident's 
clothing  is  inappropr- 
ate,  ask: 

♦  Did  you  choose  your 
clothing  today? 

♦  Is  this  what  you  want 
to  wear? 

♦  Do  you  have  other 
clothing  available? 

-  If  the  resident  is  not 
clean,  poorly  grooaed. 
or  inappropriately 
grooaed.  asit  the  resi- 
dent: 

♦  Have  you  had  any  help 
in  caring  for  yourself 
today  (e.g..  washing 
your  face,  brushing 
your  teeth,  etc.)? 

♦  How  often  do  you  have 
a  bath/shower? 

♦  How  often  is  your  hair 
washed? 

♦  How  often  do  you 
brush  your  teeth/ 
clean  your  dentures? 

♦  Were  there  extenuating 
cicwMtances  (e.g.. 


Nursing  notes,  flow  sheets 
or  bathing  records  should 
indicate  that  the  c<re 
plan  for  grooaing  a*d 
personal  hygiene  i$  being 
followed.  For  exaaple: 

-  Bathing  schedules  are 
being  followed  (delud- 
ing the  use  of  aily  soaps 
or  special  1otioi|$). 

-  Assistance  instritction 
and/or  supervisiM  is 
being  provided  as 
identified  for  ea(h 
activity. 

Nursing  docuaentat1#n 
should  also  indica^  resi- 
dent response  or  any 
changes  in  the  resident's 
behavior,  reaction  to  an 
activity,  or  the  ailility 
to  carry  out  greoa^g  and 
personal  hygiene  a<iivi- 
ties.  Look  for  indica- 
tions of  progress  tiiward 
a  goal  or  further  Miter- 
i oration  of  resideni 
functioning. 


Refer  to  inforaation  on 
observation.  A  pattern 
of  evidence  of  poor  per» 
sonal  care  indicates  non- 
coapliance  unless  the 
care  plan  specifically 
deals  with  this  and 
appropriate  planning  and 
iapleaentation  is 
occurring. 

The  regulations  rehire 
that  individual  prefer- 
ences are  taken  into 
account  when  providing 
for  grooaing  and  personal 
hygiene  and  that  resi- 
dents are  encouraged  in 
self-care  activity.  Do 
your  patient  interviews 
substantiate  coapliance 
with  the  regulations? 


Reiident  Riohtt 
405.1121(k)(8)()3) 
442.311  (8)(k) 

Social  Services 

405.1130(a) 

442.344 

AttJYitiM 

405.1131 

442.34S(a)(c) 

Pititnt  Cirt 


405.n24(d) 
442.341 

ICAifllAfl 
405. 1121(h) 
442.314 


z 

o 


1 


9 


9B 
c 

f 
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LONG  TERM  CAKE  SURVEY 


SURVEY  AREA 


n27  (conftf) 


OBSERVATION 


♦  Dentures  Morn  nhen 
appropriate  wmI  in 
gomi  repair. 

♦  Oral  hygiene. 
Otfors 
presence/absence  of: 

♦  Body  odors 
Hair/Scalp 

♦  Clean  and  free  of 
rashes 

♦  Hair  coabed 
Nails  are  clean  and 
appropriate  length 
Clothing  is  appropri- 
ate. cleM,  and  in 
gMd  rt^lr. 

♦  tatre«U(es  eltvattd 
M  MCpssary  while 
iff  chair  $r  Hheel- 
duir. 

♦  AMrtprUte  tteh- 

♦  U«f  of  whIHpAdI  *s 
«  treataent  sodality 
«l  avana^ld  and 
•Mr»pptate. 

With  resident's 
s(«i  Qheek: 

♦  heels,  feet  and  toes 

♦  latdral  hip 

♦  scapv1«r  area 

♦  saenia 

♦  buttocks 

♦  bony  ^raaintnces  in 
eoAtact  with  bracts 

♦  eonditiofi  o'  stuap 
(especially  diabetic 


INTERVIEWING 


iiiMts  to  prevent 
iff^Mlil 


perais-* 


resident  is  partici- 
pating in  dressing 
retraining  prograa)? 
Special  consideration 
Might  be  given  to  the 
dcaented  patient  who 
frequently  "borrows" 
clothes  and  for  whoa 
reaoval  aay  elicit 
catastrophic  rcaction- 
whether  clothing 
"aatches"  aay  not  be 
the  aost  iaportant  issue 
in  the  cart  tf  thtst 
patitAts. 

[ct,C^rt..3tUf: 

ftu  cMOifwhat 

-_ J  taeh  of  your 

rtSidfflU  xt«r  t«Ch  dtyt 

-  00  yov  h««t  •  ipecific 
sch«tf«U  for  w«shing 
rt9ldM(t$'  Mirf 

-  HOK  9\4  yog  1t|rn  to 
b«thf  resTdohtt 

_  Htw  did  JfOM  Itaru  (a 
w«$h  rtsidfffts  hair? 

-  How  did  you  learn  to 
Shave  resident*? 

-  New  do  you  handU  situ- 
ation* *i^9n   rtsidtnts 
want  to  wear  dirty 
clothes,  or  aivMtchtd 
clothes? 

-How  auch  care  do  you 
let  tht  resideou  do 
Oh  their  own? 


-  Hew  do  yo 
dothiffb 


RECORD  REVIEW 


,.|,,,. 


EVALUATION  FACTORS 


CROSS  REFERENCE 


SURVEY  AREA 


n27  (cont'd) 


Skin  Condition 

n28-129 

SNF  405.n24(c) 


LOMG  TERH  CARE  SURVEY 


OBSERVATION 


Mputecs  with  tiastic 
b«nd«gc  or  sock 
rcMOvod). 


Observe  with  rtsidonts' 
poraission: 

-  General  condition  of 
skin 

♦  Redness 

♦  Blanching 

♦  Soft/dry/reugh  etc. 

♦  Rashes/irritation 

♦  Bruises 

♦  Scabs 

♦  Free  of  above 

-  Heasures  taken  to  pre- 
vent skin  breakdown. 

-  Pressure  sores 

-  Pressure  sores  Rx 

-  Factors  contributing 
to  prevention  of 

pressure  sores 

♦  Overall  cleanliness 
and  Maintenance  of 
dry  and  aerated  skin 
(uncoaproaised  by 

ur i  ne/f eces/perspi  r»~ 
tion) 

♦  Padding  for  pressure 
points  and  bony 
proainences  including 
padding  on  bed/chair 

«  Proper  gentle  aassage 
to. bony  areas  several 
tiaes  a  day. 


INTERVIEWING 


Ask  Resident: 

-  Are  your  feet  usually 
swollen? 

-  Do  you  know  what  causes 
the  swelling? 

-  What  do  you  do  to  alle- 
viate it? 

-  Is  this  discoloration 
noraal  for  you? 

-  How  did  this  wound/ 
bruise  develop? 

-  Arc  the  treataents  done 
about  the  saae  tiae 
every  day? 

-  What  staff  person  has 
looked  at  your  skin 
recently? 


RECORD  REVII 


i 


Look  at  nursing  notes  and 
P.O.C.  for  evident*  of: 

-  Planned  preventive 
aeasures 

-  Treataents/Intervention 
including  nutrition 

-  Routine  assessa*bt/ 
evaluation  of  sM" 
condition 

-  Docuaentation  of  speci- 
fic skin  problem  with 
location  nuaberi; 
severity,  aeasurcaents 
as  appropriate,  ftnd 
cause 

-  Progress  or  l<ck,of 
progress  in  healing 

-  Assessaent/Reev^luation 
of  interventions  with 
alterations  in  plan 

-  Appropriate  nutritional 
plan 

-  Methods  to  control  edeaa 
of  lower  extreaities 


EVALUATION  FACTORS 


.O.C. 


Preventable  pressure 
sores  are  not  occurring. 
Ulcers  present  v 
treated  on  a  routine 
basis  according  to  P. 
Is  skin  clean? 
Is  resident  dry? 
Is  turning  schedule 
adhered  to? 
Are  linens  clean  and 
saooth? 

Do  personnel  know  pre- 
ventive aeasures  and 
practice  these? 
Has  a  nutritional  assess- 
aent  been  done,  aind  if 
appropriate,  recoaaen- 
dations  iapleaented? 


CROSS  REFERENCE 


Dietetic  Services 
40S.112S(i)(c)(e) 
442.332(a)(l)(b)(l) 


iyities 


S» 


1131(b) 
442.34S(a) 

Patitfit  Cart 

40S. I 124(d) 
442.341 

IC411UJM 
40S. 1121(h) 
442.314 

BthabiliUliit 

40S. 1124(e) 
442.342 

Stfpervision  of 
Patient  Nutrition 
405.1124(r) 
442.332(b)(2) 
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SURVEY  AREA 

OBSERVATION 

INTERVIEWING 

RECORD  REVIEW 

EVALUATION  FACTORS 

CROSS  RCFERCNCC 

f 128-129  (cont'd' 

♦  Regular  assittanc* 
for  resident  to  turn 
or  shift  weight  (bed- 
rails,  footboards. 

AsK  Oirect  Cire  Staff: 
-  What  can  you  tell  «e 

Resident  Suar- 

vistan  b«  PhwtirtM 

*   • 

about  Hr./Nrs. 

405ln23(b) "   '" 

swollen  feet/wounds/ 

trapeze). 

brusises/etc? 

<«'  Bed  linens,  clothing. 

-  What  do  you  do  for  the«? 

underpads  SMOth  and 

(         - 

free  fro*  wrinkles. 

Ask  Charge  Mur^^r 

♦  Elastic  bandages  or 

-  How  did        get 

hose  are  smoth  and 

cuts,  bruises,  etc.? 

wrinkle  free. 
*   Elastic  bandages 
wrapped  SMOOth  with 

-  What  is  being  done  to 
prevent  further  occur- 
ance? 

I 

appropriate  overlap. 

-  What  treataent  is  he/she 

■■ 

, ...■ ..  -  _-. 

♦  Dietary/nutritional 

receiving? 

support  for  skin 
integrity.  (See 
(wiOeliMS  for 
Oi«Ury/NwiritioA 
♦  Prf««nli«n  cf 
shMrinf  ffrce  when 
••••iMni's  petition 

^ 

'  ■    ■          ■  i 

«lUf«4  ky  tuff. 

' 

■  I 

*  Turatns  and  rep«si« 

1 

ti«ning  as  needed. 

i  '. 

■.   ■  ■      1 

-  Care  and  Trtatnent: 

* 

♦  Turning  and  reposi- 

tioning every  two 

hours  or  at  nocdod 

(e.g.,  alternative 

approach  that  is 

Justified  by  the 

facility.) 

•»  Positioning  of  the 

ulcor  site  or  protec- 

tion of  affected 

: 

areas. 

♦  Use  of  effective 

pressure  relief 

-■■ 

<ovicet. 
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LONG  TERM  CARE  SURVEY 


SURVEY  AREA 


WourMls/Wound 
Ortssings 

SNF  405.1124(c) 


OBSERVATION 


Condition  of  dressing  ' 
i.t. ,  clean,  firaly 
secured  unless  contra- 
indicated. 

Observe,  if  possible, 
and  tfith  resident's 
permission,  a  dressing 
change 

♦  Pre-dressing 
Remval 
Equipaent  and 
supplies  organized 
Hands  Mashed 
Residents  provided 
with  privacy 

Dress i no 
It: 

♦  Old  dressing  ob- 
served for  drainage? 

♦  Wownd  exaained 

♦  Appropriate  technique 
used 

♦  Proper  disposal  of 
old  dressing? 

♦  Post  dressing 

♦  iloes  staff  Maber 
wash  hands? 

♦  Return  resident  to 
coafortable  position 
Or  previous  activity? 


m 

CO 

—i 

o 

o 

> 

> 

I— 

> 

CD 


INTERVIEWING 


A»h  RMidtnt: 

-  How  often  is  the  dress- 
ing changed? 

-  By  whoa  is  the  dressing 
changed? 

-  Dees  it  seea  dressing 
changes  are  frequent 
enough? 

-  Are  there  any  odors  froa 
the  dressing? 

-  Is  the  dressing  change 
always  done  in  a  siailar 
way? 

-If  not,  what  *rt   the 
differtnces? 

-  Do  you  feel  confident 
that  the  wound  is  being 
well  cared  for? 

-  Is  the  area/wound 
healing? 

-  What  caused  the  ulcer, 
wound,  etc.?  Is  it 
healing?  Does  the  staff 
keep  you  inforaed  of  its 
status? 


RECORD  REVIEW 


-  V 


ivecific  treataent  and 
schedule  for  each 
resident? 


Physician  orders  for 
wound  care 

Progress  notes  detailing 
condition  of  wound  - 
i.e.,  size,  drainagpk 
surrounding  tissue.  Odor 
Treataent  provided 
Progress/change    ' 
Plan  of  Care  (POC) 
♦  The  plan  of  care 
should  address: 

-  Area  in  need  of 
treataent,  treataent 
to  be  perforaed^ 
frequency,  and 
responsible  sUff. 

-  All  necessary  solu- 
tions, eintaentik 
irrigations,  typos 
of  dressings.  a<i^ 
aatorials. 

-  Any  nocessory  pro- 
cautions  <  drains^ 
if  present,  sutures 
and  tubing. 

-  Specific  goals  if 
treataent  as  well 
as  ony  probleasior 
liaitatiofls  iap^fed 
as  a  result  of  i  i 
treotaent. 


EVALUATION  FACTORS 


Physician  orders,  your 
observations,  progress 
notes  and  POC  should 
reflect  the  saao  infor- 
aation. 

Treataent  provided  over  a 
period  of  tiae  with  no 
iaproveaent  and  no  re- 
evaluation  also  would 
represent  non-coaplianco. 
unless  nursing/physician 
progress  notes  address 
the  "no  iaproveaent** 
problea. 

Coapliance  is  evidenced 
by: 

-  treataent  given  accord- 
ing to  doctor's  orders 
and  POC. 

-  use  of  appropriate 
technique  when  caring 
for  wound/changing 
dressing  (e.g..  follows 
facility's  written 
procedures). 

-  periodic  evaluation  of 
hoaling  procoss  and 
revision  of  core  plan 
as  needed. 


CROSS  REFERENCE 


Physician  S«rv<f« 

40S.I123 

442.346 

Infection  Cnntral 
40$. 1135(b) 

Pt.  Cirt  HMABwtnt 

40S.nM 
442.341 

Dietetic  Servient 
40S.112S(b)(c)(e) 
442.332(a)(l)(b)(l) 

Nedieal  Record* 

405.1132 

442.318 


T: 


I 


< 
in 


*4 

at*. 

I 


i 

s 


I 


LONG  TERN  CARE  SURVEY 


SURVEY  AREA 


Restraints 
F130 


Wlicf)  rtsfdcnts  r*- 
quirt  restraints 
the  application  is 
ordaraa  by  tht  phy- 
sician, applied 
properly,  and  re- 
leased at  least 
every  tM  hours. 
(See  also  inforaa- 
tion  under  Resident 
rights-frecdoa  froa 
abuse  t  restraints) 


OBSERVATION 


Direct  to  evidence  of: 

-  Proper  appVicati-on 

-  Proper  use 

-  Naintenance  of  good 
body  alignment 

-  Resident  observation, 
release  and  mtrcise 

Observe  frequently 
throughout  your  visit  to 
validate  care.  Specific 
observations  should  in- 
clude the  following 
itev: 

-  Type  of  restraint: 
belts,  wrist  or  ankle 
cuffs,  blanket 
restraints,  vests,  bed 
nets,  locked,  etc., 
(Uhen  locked  restraints 
are  used  can  you 
readily  find  the  key 
and/or  scissors?) 

as  Mil  as  geriatric 
chair  or  geri -table/ 
tray  in  place  for 
prolonged  periods. 

-  Protective  devices 
and/or  safety  devices 
that  are  used  as  re- 
straints Mst  be  eval- 
uated as  restraints. 

-  Appropriate  applica- 
tion: skin  protected 
fro«  injury  (restraint 
neither  too  loose  nor 
too  tight  to  prevent 


INTERVIEWING 


Use  of  restraints  aay  be 
precipitated  by  an  "eaer- 
gency"  situation  in  which 
there  is  a  threat  to  the 
resident's  health  or  safe- 
ty, or  a  threat  to  the 
health  and  safety  of 
others  due  to  the  resi- 
dent's behavior. 
Restrained  residents  My 
not  be  coherent  or 
rational  enough  to  re- 
spond to  questions  and 
caution  in  interviewing 
therefore,  aust  be  exer- 
cised. However,  observa- 
tion of  a  resident  in  a 
geri-chair  with  table  in 
place  or  a  resident  in  a 
«4teelchair  (with  vest 
restraint)  for  several 
hours  would  warrant 
appropriate  questions  as 
to  when  the  sUff  last 
assisted  hia  or  her  to 
■ove  about  or  whether  the 
resident  would  like  to  get 
out  of  the  chair.  Staff 
interviews  focus  on  the 
reason  why  the  resident  is 
restrained. 

Ask  Direct  Car*  Staff  ^.^ 
Charlie  Mtirt^; 

-  When,  Mhy,  and. how  to 
release  and  apply  re- 
straints? 

-  I*y  is  the  resident 


RECORD  REVIEW 


Physician  orders  fbr 
restrai  nt :  reason , 
length  of  tiae,  type 
Progress  notes 
Describe  the  resident's 
status/behavior  which 
proapied  the  use  of  the 
restraint. 

If  a  cheaical  restrbiint. 
the  order  should  indi- 
cate a  specific  tiae 
period  for  its  use  w 
well  as  a  stop  date. 
Plan  of  Care  should 

♦  Identify  other  aethods 
or  therapies  that  bre 
being  used  in  conjunc- 
tion with  restraints. 

♦  What  alternatives^o 
restraints  have  bf^n 
considered. 

♦  Identify  staff  reipon- 
sible  for  observieg 
the  resident  (every  30 
ai notes),  and 
releasing  and  exefcis 
ing  the  resident 
(every  2  hours  for 
least  10  ainutes) 
Tiae  intervals  shield 
be  identified. 

♦  Indicate  involv. 
and  input  of  other 
disciplines  necesjAry 
to  overcoae  the  ' 
problea. 

♦  Indicate  a  specif i« 
period  of  tiae  foi 


jr  r  ^-f***  -o,* 


at 


let 


EVALUATION  FACTORS 


-  Is  there  a  physician's 
order,  including  the 
circuastances  in  which 
they  will  be  used,  the 
length  of  use.  and. the 
type  of  restraint? 

■  Is  the  restraint 
applied  properly? 

■  Is  it  released  at  least 
every  two  hours  and  the 
resident  provided  with 
exercise  and  toilet 
facilities  if  needed? 

•  Does  the  sUff  observe 
the  resident  frequently 
while  he/she  is 
restrained? 

'  Are  cheaical  restraints 
adaini stored  in  accor- 
dance with  physician's 
orders? 

Is  the  order  for  re- 
straints renewed  only 
after  a  reassessaent  of 
the  patient? 


CROSS  REFERENCE 


Patient  Right^ 

40S.I121(k)(1)(7) 

442.311(f)(2) 
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LONG  TERM  CARC  SURVEY 


SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVAUIATION  FACTORS 


CROSS  REFERENCE 


Ft30  (cont'd) 


rubbing  and  blistering 
or  iapcdcd  circulation) 
Body  alignaint  and  sup- 
port: ust  of  pillows, 
footboards,  and  Mhool- 
chair  footrtsts  to 
Maintain  appropriate 
posturt.  circulation, 
and  to  prevent  skin 
injury  or  breakdOMn. 
Periodic  release  and 
erfercise:  OMorcise  aay 
include  aabulation. 
range  of  aotion, 
■assage.  or  other  op- 
portunities for  aotion 
(at  least  10  ainutes 
every  2  hours  during 
day  and  evening  hours). 
Chcaical  restraints: 
residents  appear 
dromy  throughout  the 
day  (aav  indicate 
tranquilizers  or  other 
drgus  are  being  used 
to  liait  or  control 
behavior  for  staff 
convenience). 


restrained? 

-  Was  the  resident  given 
an  option  of  restraint? 

-  When  Mere  you  taught 
the  use  of  restraints? 
By  Mhoa? 

-If  cheaically  restrained 
(excessively  sedated) 

♦  Why  is  this  done? 

♦  Whether  alternate 
aeans  Of  restraint 
have  been  atteapted, 
for  how  long  this  will 
continue,  etc.  This 
shewld  elucidate  froa 
staff  wfieiker  the 
che#ic«i  restraint.  i» 
necessary,  or  whether 
it  is  den^  for  staff 
convience  by  cootrol- 
ling  residoMl  behavior 

-  Oo  you  ask  the  residdnt 
for  peraistidii  before 
using  restraints? 

-  How  doet  the  rettrained 
resident  suawn 
assistance? 

-  What  is  tl^  tnu*}   |ia»- 
fraae  for  assi«Uo«e  to 
reach  the  restrained 
resident? 


♦  Why  are  vou  restrained? 

♦  What  would  happen  if  the 
restraint  were  rcaoved? 

♦  When  do  you  use  bpd 
rails? 

♦  What  ourpose  do  they 
serve? 

♦  Now  do  you  gais 
assistance? 


using  th«  rtstraiit 


Indication  of  assesdd«nt 

of  factors  which  pre-* 
cipitate  residents  tM- 
havior  which  has  war-* 
rented  restraints  ai^ 
plans  to  intervene  Mrly 
enoagh  to  proveat 
occortnte. 

Typt.  duraiidN  audi  , 
frequency  tf  MCrci ■• 
shopid  be  docuaOntM  J 
An  asMMaof  t  of  hIi||  ! 
restraints  are  coattHued 
should  le  <acuae<ite<| 
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LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


Bowel  and  Bladder 
F)3I 

SNF  40S.n24(c) 
Each  resident  with 
incontinence  is 
provided  with  care 
necessary  to  en- 
courage continence 
including  frequent 
toileting  and 
opportunities  for 
rehabilitative 
training. 


^* 


There  should  be  a 
chart/record  in  the 
resident's  rooa  on 
which  the  prograa  is 
dbcuaented  accurately. 
If  the  rooa  is  located 
a  distance  froa  the 
toileting  rooa  or  for 
residents  with  probleas 
aabulating.  a  coaaode 
aay  be  present  in  the 
rooa. 

Verify  that  a  call 
light  is  available  to 
the  resident  if  non- 
aabulatory  or  re- 
strained. 

Are  fluids  available  at 
bedside? 

Is  there  roughage  on 
mei\   tray? 
Diet  is  appropriate 
to  enhance  eliaination? 


Both  the  resident  and 
direct  care  staff  should 
be  interviewed  and  should 
exhibit  a  good  under- 
standing of  the  iaportance 
of  aaintaining  a  regular 
schedule  of  eliaination. 
If  neither  trt   aware  of 
the  intalie  and  toileting 
schedule,  then  deteraine 
whether  they  are  appropri- 
ately panning  the  resident 
or  carrying  out  a  retrain- 
ing prograa. 

-  Verify  that  the  resident 
is  aware  that  he/she  is 
on  a  retraining  prograa 
and  knows  the  content 

of  the  prograa. 

Ask  Resident: 

Suggested  questions  are: 

-  How  do  you  deal  with 
constipation/diarrhea? 

-  Arc  you  involved  in  a 
special  bowel/bladder 
training  prograa? 

-  If  so.  how  does  your 
prograa  work? 

-  Any  probleas  with  it? 

-  Any  successes-  to  date? 

-  What  does  the  sUf  f  do 
for  you  in  this  aatter? 

-  Are  they  consistent  and 
tiaely? 

-  How  long  do  you  have  to 
wait  to  be  taken  to  the 
toilet? 


Physician  orders  if  req- 
uired by  facility 
policy 
Nursing  notes  for 

♦  Assessaent 

♦  Oocuaentation  of  tech- 
niques and  progrffs. 
reevaluation 

Plan  of  care 

The  plan  of  care  sfbuld 

clearly  address: 

♦  Goals  that  re«id4*t 
will  aia  for.    ' 

♦  Hethods  to  accoa^tish 
the  goals. 

♦  Schedule  for  flu 
intake. 

♦  Schedule  for 
toileting. 

♦  Responsible  staff, 

♦  Any  liaitations  ie 
resident  aay  enciwnter 
as  a  result  of  e  iher 
incontinence  or  <;|te 
training  prograai 

Progress  notes/phyitcian 
orders  for  cause  of! 
incontinence.   .  [ 
Laboratory  tests  of 
kidney  function  uhM 
available       |J 
Treataent  for  diarrhea/ 
constipation 

Residents  preferenM  for 
treataent  of  constipa- 
tion. 

Recently  adaitted  Md 
newly  incontinent  rasi- 
dents  should  be  th4f- 
oughly  assessed  fot  at 


Are  all  incontinent 
patients  assessed  for 
cause  of  incontinence 
and  ability  U  be 
helped  by  a  bowel/ 
bladder  rehabiliutive 
training  prograa  or  an 
incontinence  aanageaent 
prograa? 

Are  all  appropriate 
residents  involved  in 
bladder/bowel  training 
prograas  or,  inconti- 
nence aanageaent  and 
there  is  a  schedule 
that  shows  whan  the 
prograa  wilt  be 
started? 

Is  there  evidence  of 
follow  through  e«  all 
shifts? 

For  residents  not  on 
bowel /bladder  retrain- 
ing prograas  the  plan 
of  care  should  address 
specific  aeasures  for 
aanaging  incontinence 
with  a  view  to  preven- 
tion of  skin  and  other 
probleas  and  aainte- 
nance  of  resident 
dignity. 


Nursiny  Services 
405.1 


floStQ 
124(e) 


Dietetjc  Serviot 
405 


ittjc  St 
1125(c) 
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LONG  TERN  CARE  SURVEY 


SURVEY  AREA 


OeSCRVATtON 


IHTERVUWING 


RECORD  REVIEW 


: : P 

at  lM»t  7  days  for  ^tf 
cauM  of  incoAti  nonet 
and  Mhon  appropriatt[in 
intonsivo  bowoi  and  i 
bladder  B/B  training 
prograa  should  bo  inf 
stitutod. 

A  trial  B/B  training 
prograa  is  suggostod  , 
for  all  rosidonts  wi  It 
incontinanco  orobloai 
I  4  0 


EVALUATION  FACTORS 


CROSS  REFERENCE 


FI3I  (cont'd) 


.  ■  >•  •.  ■;_  .■••.>■- 
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a  rosidont  nits 
en  kis/Kor  tall  boll 
for  toileting  assis- 
tance, haw  long  is  it 
before  assistance  is 
given/     ^ 
Observe  pre  aeal 
toileting. 
Privacy  provided. 
Schedule  for  toileting 
should  allow  for  resi- 
dent's nonMl  sToep 
pattern,  to  avoid 
disrupted  sleep. 


Art  Hunu  Aidat  and 

CttAram  tturxm: 

♦  Will  you  describe  this 
resident's  bowel/ 
bladder  (B/B)  training 
prograa? 

♦  How  long  has  it  been 
in  effect? 

♦  Mien  will  you  evaluate 
the  results? 

♦  If  this  prograa  is  not 
successful 

-  Uhat  assessaent  was  done 
to  deteniine  B/B  status 

-  For. residents  not  on 
B/B  retraining  prograas 
what  is  the  facility 
prograa  for  aaoaging 
incontinence? 


«-{'»•• 


Catheter  Car* 

FI32 

SNF  40S.li24(c) 

Each  resident  with 
a  urinary  catheter 
receives  proper 
routine  care  in- 
cluding periodic 
evaluation 


The  indwelling  catheter 
sh9ald  proaote  a  contin- 
uous flow  of  urine  unless 
orlered  otherwise.  The 
surveyor  should  also 
observe  for  the 
following: 

-  Aaple  supplies  for 
catheter  insertion  and 
?ar*. 

-  Proper  positioning  of 
the  tubing  and  drainage 
bag. 

•^  Cleaniness  of  the 


AsLitiidlOi: 

-  Uhat  is  the  tubing/ 
caihetor  for? 

-  Mhy  do  you  tMve  one? 

-  Does  it  cause  any  dis- 
ceafort? 

-  If  it  does,  what  is  done 
about  it? 

-Now  do  you  feel  about 
having  the  catheter? 

-  Is  any  special  care 
given  in  relation  to 
the  catheter? 


The  surveyor  should 'vef  fy 
that  there  is  a  phvsicifns 
order  for  an  indweilinii 
catheter,  including  th^ 
type  and  frequency  of  ] . 
catheter  care.  If  irri§t- 
tion  is  ordered,  the  or^er 
should  include  type  of  ', . 
solution  and  frequency  ff 
irrigation.  The  record, 
should  also  indicate  tlU 
color,  Consistency,  and 
aaount  of  urinary 
drainage. 


m 


■The  facility  should 
follow  Accepted  profes- 
sional standards  in  their 
catheter  care. 

There  should  be  aedical 
reasons  for  catheter  in- 
sertion -  st#ff  conven- 
ience cannot  be  Justi- 
fication. 

Direct  care  staff  should 
know  signs  and  syatoas 
of  urinary  tract 


Inftctian  CBntral 
40S.li3S(b) 


SURVEY  AREA 
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n32  (cont'd) 


LONG  TERN  CARE  SURVEY 


OBSERVATION 


tubing  and  drainage 
bag. 

Color  and  consisttncy 
of  urine  in  bag. 
Availability  and  accur- 
acy of  docuaentation 
on  the  110  sheet  if 
ordered  or  policy. 
Proper  equipaent  for 
aabulation  -  leg  bag  if 
resident  is  aabulatmg. 
(if  ordered) 
Availability  of  fluids. 
When  indicated  Moni- 
tor intake  to  ensure 
adequate  intake  and 
output  or  conforaance 
with  physician  orders. 
How  Many  observed 
residents  are  on 
catheter  care? 


INTERVIEWING 


Ask  Nursing  ^ide  and 

Charaa  Hyr8«: 

-  How  do  you  routinely 
position  and  secure 
catheters  and  drainage 
bags? 

-  How  often  is  each  part 
of  the  systc*  changed? 

-  What  are  the  indications 
for  insertion  of  the 
catheter? 

-  What  is  the  facility's 
procedure  for  routine 
catheter  care? 

-  How  do  you  observe 
for  U.T.I. 's  in  resi- 
dents with  indwelling 
catheters? 

-  What  fs  the  facility's 
procedure  for  the 
cleansing  and  storage 
of  reusable  catheter 
equipMont  and  drainage 
receptacles? 

-  How  do  you  care  for 
catheter  tubing? 


RECORD  REVIEW 


Asscssaent  should 
address: 

♦  Need  for  an  indwelling 
catheter. 

♦  Resultant  probleas  •r 
limitations. 

Plan  of  Care  should 
address : 

♦  Type  of  catheter  and 
type  and  frequency  qf 
care. 

♦  For  irrigation,  the 
rationale,  the  type 
of  solution,  aaount. 
and  frequency  of 
irrigation. 

♦  Troquency  of  syaptoas 
which  would  precipi-* 
tate  catheter  chanod. 

♦  TiM  fraaes  of  cat(i-> 
eter  change  and 
responsible  staff.  , 

♦  Appropriate  increasq 
in  oral  fluid  intake. 

Intervention 

The  record  autt  reflaqt: 

♦  When  and  by  whoa  tM 
catheter  was  inserMd 
and  for  what  reason. 

♦  Any  special  care 
provided 

♦  New  probleas  or 
changes        I  < 

♦  Only  appropriately  ' ' 
trained  staff  shoulid 
deliver  catheter  calrie 

♦  Only  licensed  staff) 
should  insert 


EVALUATION  FACTORS 


infections  (U.T.I.s)  and 
these  should  bt  reported 
and  treated  proaptiy. 

*The  Center  for  Disease 
Control  has  developed 
standards  for  catheter 
care  which  aay  be  used 
but  it  <s  net  a 
requiraaent. 
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RECORD  REVIEW 


Mil 


inAwlling  cathtttr 

♦  Tht  »#tcir{c  typt 

Should  b*  MtM. 

♦  SiMS  m4  lya^oM 
vriMry  tract  iiiftc- 
tiOM  (UTI)  tboultf  ' 
Mtctf  u»on  m4  4ocm> 
Mintatf  M  to  foVTov 

Ev7iat  { OA/Roov«l  tiat  i  of 
Tht  rvcortf  thouttf 
fofTMt  CiMt  tkt 
rcsttfoAt: 

♦  U  ossotsod  for  UTI. 

♦  Nm  no  oMoaiMi 
tfistontioA. 

Notos  should  also  <»- 
cludo: 

♦  Tko  color  and  odor  o 
urino  and  tht  dovolo 
Mflt  of  any  prokloM 
after  insortion  of 
<ndMtl1<n9  cathttor. 

♦  Vorify  that  cathottr 
<s  pattnt. 


EVALUATION  FACTORS 


CROSS  REFERENCE 


i.' 
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SURVEY  AREA 


Injtctions 

n33 

SNF  1124(c) 


OBSERVATION 


■  Observe  for  prtparation 
of  injoctiofi  -  i.o 
••inttntnct  of  steri- 
lity; corrtct  dilution, 
handwashing,  befort 
preparation,  ate. 

'  Obsarvt  injection  site 
for: 

♦  Redness 

♦  Discoloration 

♦  Swell ing 

♦  Lesions 

Observe  for  proper 
technique  when  injec- 
tion is  given 

♦  correct  site 

♦  correct  needle  size 

♦  correct  voluae  of 
drug 

♦  sterility  Mintained 
Resident  is  observed 
for  any  adverse  reac- 
tion 

Mhat  is  the  disposal 
■ethod  for  used  needles 
or  syringes? 


INTERVIEWING 


Ask  Nurse: 

-  What  is  your  plan  for 
alternating  injection 
sites?  Show  m. 

-  What  is  the  aedication 
for  and  what  are  poten- 
tial adverse  reactions? 

-  Is  there  nonspecific 
pain  at  the  injection 
site  or  shooting  pains 
down  a  liab? 

-  Is  there  skin  irrita- 
tions er  luaps  under 
the  skin? 

-If  adverse  reaction 
occur,  how  soon  are  they 
reported? 

-  Could  this  be  given  by 
any  other  route? 

Ask  Rasidant! 
Suggested  questions  are: 

1.  What  kind  of  Mdicine 
do  you  receive  by 
injection/shot?  Why 
do  you  need  that 
■edicinc? 

2.  Do  you  have  pain  or 
nuabness  at  or  around 
your  injection  site? 

3.  Who  gives  the 
injection? 

4.  Oo  you  receive  your 
injection  according  to 
a  schedule? 


RECORD  REVIEW 


-  Physician  order  sheet 

-  Nursing  notes  for: 

♦  Resident  response  to 
Medication  if  appro- 
priate 

♦  Any  probleas  noted  at 
injection  site 

♦  Any  other  adverse 
reactions 

♦  Site  of  injection 

-  Plan  of  care 

♦  Rotation  of  injection 
site 

♦  Care  for  any  special 
problem  related  Lb 
the  injection. 

-  Infection  Control: 
reports  for  any  inf4 : 
tions  connected  wit|i 
injections. 


EVALUATION  FACTORS 


-4-4*i4''\  ^-^iir^L/AiJ  -. 


Is  the  aedication 
adaini stored  according 
Co  the  physicians 
order? 

Is  proper  technique 
used  in  preparation  and 
adainistration  includ- 
ing siU  rotation? 
Does  the  nurse  adainis- 
tering  tlie  aedication 
know  the  expected 
action  of  the  drug? 
If  infection  control 
reports  show  infections 
at  injection  sites. 
Is  the  resident's 
response  to  the  aedi- 
cation noted  in  the 
progress  notes? 


CROSS  REFERENCES 


<Hff  ffffYtlnaarnt 

40S. 1121(h) 
442.314 


Infection  Control      ^ 
405.1135(b)  "^ 
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EVALUATION  FACTORS 


CROSS  REFERENCES 


Parcnttral  Fluids 

F133 

SNF  405.1124(c) 


V 


The  surveyor  should 
obscrvt  that  parontoral 
fluids  art  adaini stored 
with  safe,  astptic  toch- 
niquo  providing  fluids  as 
ordered  by  the  physician. 
Safety  and  coafort 
Measures  are  to  be  talien 
insuring  ■axiaui  protec- 
tion and  optiaua  hydra- 
tion of  the  resident. 

The  surveyor  should  note 
the  follOHina  iteas: 

•  L^bfling  of  the 
Mlwtion  boUlo/b*g. 

•  Rate  of  infusion/cc/al 
per  hour. 

<•  Oatt  and  tiae  started 
—Additives,  if  any. 

•  Any  signs  of  swelling 
or  rodnots  at  site 

-  Site  dressing  is  clean, 
dry  and  dated. 

-  Accurate  ItO  of  paren- 
tal and  P.O.  fluids 

-  If  splint  (araboard) 
is  used,  it  is  applied 
to  prevent  aovaaent 
but  not  iapede  circu- 
lation. 

-  Positioning  of  I.V. 
tubing. 

-  Coafort  of  restraint 
used  to  allow  for 
aaxiaua  resident  free- 
doa  while  preventing 
aoveaent  of  I.V.  site. 


A«k  Resident: 

-  Why  do  you  have  this 
tube  in  your  (ara)(1eg)? 

-  Is  it  coafortablc? 

-  Is  there  a  way  it  would 
be  aore  coafortable? 

-  How  long  has  it  been  in? 

-  How  auch  longer  will  it 
stay  in? 

Ask  Apprnpriate  Staff: 

-  Why  the  resident  is 
receiving  I.V.  therapy? 

-  What  the  drip  rate  is 
(the  aaount  of  fluid  to 
bo  r««oived  per  hour). 

-  How  oftoN  the  drossing 
is  changed. 

-  How  of too  the  tubing  is 
changed. 

•  What  are  possiblo  side 
offoctsT 

-  How  often  is  the  site 
changed? 

-  How  often  is  the  infu- 
sion checked  for  drip 
rate  and  the  reaaining 
voluae  to  be  adainis- 
tered? 


-  What  *re   your  respons- 
ibilities when  caring 
for  a  resident  receiving 
IV  fluids? 

-  What  training  have  you 
had? 


Physician's  order  for 
parental  therapy 
specifying  type  of   I 
fluid,  rate  of  infusif  1/ 
hour,  and  additives,  (f 
any,  is  available  and 
current. 

Twenty-four  hour  ISO 
record. 

Nursing  docuaentation 
indicates  physician's 
orders  are  being 
foil 


Any  adverse  reactioosi  | 
are  notod  in  the  aodibl 
record.  i ' 

Record  indicates: 

♦  Infusion  started  by 
whoa:  eiU  tiat.  ratp 
of  flow 

♦  Not*  is  aade  of  obspr- 
vatioA  of  pain  or 
swelling  at  infusioA 
sit*. 

«  The  need  or  reason  for 
parenteral  fluids. 

♦  RespoHM  to  tho 
therapy. 

♦  Probloas  and  liaiU- 
tions  encountered  by 
the  resident  as  a 
suit  of  receiving 
parenteral  fluids 

Plan  of  Care* 

The  plan  of  care  >hOM^)l 

include 

♦  Type,  rate  of  infustkn 
/hour,  and  additiveji 
(if  ordered). 


Is  the  parenteral  fluid 
•daini stored  according 
to  the  physician's 
order  and  in  accordance 
with  accepted  nursing 
practice? 

Are  infiltrations  noted 
in  a  tiaely  aanner 
before  a  large  aaount 
of  fluid  iflf {Urates? 
Is  the  facility  pro- 
cedure for  care  of  the 
IV  site  aod  tebiog 
changes  followed  for 
•11  patieots  oelots 
CMtraiadtcAUdT 
Does  docuaootatfon 
reflect  what  the 
paii«nt  roMivod.  any 
probloat,  «Md  hitftmr 
rtsponse  to  tkt 
parenteral  fliiidf 
Have  any  adverse 
effects  been  causod  by 
adainistratien  of  IV 
fluid? 

If  yes,  were  these 
preventable? 


R>«id«nt  Care 

Efili£itt 
405.1121(1) 

Inftctiim  CuntrQl 
40S.113S(b) 

Pati»nt  Cart 

405. 1124(d) 
442.341 
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INTERVIEWING 


RECORD  REVIEW 
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The  surveyor  should 
•scortain  that  th« 
facility  is  providing 
appropriate  nursing  cart 
to  thos*  rosidtnts  ««ho 
hava  had  bowel  surgory 
resulting  in  a  colostoay 
or  ileostoay.  It  is 
recoMHended  that  the 
surveyor,  with  the  resi- 


Ask  t»%ia»nt! 

-  Why  Mas  the  ostoay  per- 
foraed? 

-  How  do  you  feel  about 
the  ostoay? 

-  Does  it  ever  cause  you 
probleas  (e.i..  pain, 
sitin  problem,  odors 
accidents)?  If  so.  what 


specified  goals  forcer^ 
rection.  tiae  fraMfti. 
and  responsible  statff. 
'  Docuaentation  aust  in- 
clude tiae  adainistered 
and  by  whoa,  the  aaount 
of  fluid  infused,  ahd 
any  other  special  care 
adainistered  as  a 
result  of  IV  therapy 
(i.e..  aouth  care.  , 
assistance  with  AOL|, 
etc.). 
The  record  aust  reflect: 

♦  Conditions  of  »jt«[and 
any  infiltrationsl' 
phlebitis,  necrosii. 
etc.  noted,  along  with 
aeasures  taken  to  ' 
correct  these. 

♦  The  resident's 
response  to  therapy 

♦  Changes  in  labora' 
studies 


EVALUATION  FACTORS 


'Plan  of  care  would  not 
be  aodified  for  . 
tiae  IV  infusion. 


T 

not 


CROSS  REFERENCE 


The  surveyor  should 
aine  that: 


d4lor- 
oil)  , 


Colostoay  irrigati 
if  ordered,  are  dociii- 
■ented  as  perf  eraed  jiiy 
the  resident  or  appm- 
priately  trained  sUrf 
In  the  case  of  si^M  id 
colostoay  regular 
patterns  of  bowel 
el iai nation  are 


Coapliance  would  be 
indicated  if  residents 
are  physically  and  aao- 
tionally  coafortable  with 
the  ostoay  with  ainiaal 
or  no  skin  probleas. 
If  residents  are  not  com- 
fortable with  the  ostoay. 
are  having  skin  ;»r  other 
problaas,  the  facility 


Patiiit  gar. 


40S.n24(d) 


f 
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CROSS  REFERENCE 


Colostony/Iltostoay 
fl33  (cont'd) 


dents  perafssion,  observe 
care  being  given  to  de- 
teniine  thet  proper  tech- 
niques are  being  used. 
The  following  steps 
should  be  talcen  to  assure 
that  proper  ostoay  care 
is  being  provided. 

-  The  ostoay  dressing 
should  be  changed  or 
the  bag  eaptied  and 
thoroughly  cleaned 
proaptly  after  each 
boMl  evacuation  or 
■ore  frequently,  if 
drainage  continues. 

-  The  peristeaal  sliin 
should  be  cleansed  and 
dried,  and  appropriate 
Measures  taken  to  pre- 
vent excoriation  and 
infection. 

-  The  resident's  privacy 
should  be  considered 
while  providing  care. 

-  The  resident  should  be 
provided  with  inforaa- 
tion  and  instruction  in 
self-care  at  the 
appropriate  level  of 
understanding. 

-  The  resident  should  be 
observed  for  signs  of 
withdrawal,  disgust 
anxiety,  or  other  eao- 
tional  responses  which 
■ay  be  related  to  his/ 


does  staff  do  about  it? 

-  What  does  the  staff 
generally  do  with  or  for 
the  ostOMy?  Are  they 
consistent  and  tiaely? 

-  Has  staff  talked  to  you 
about  doing  soae  of  the 
care  for  this?  If  so. 
what  was  the  outcoae? 
If  not.  is  this  soae- 
thing  you'd  be  inter- 
ested in  learning  aore 
about? 

-  If  nurses  aid: 

♦  How  did  you  learn  to 
take  care  of  colos- 
toaies? 

♦  What  do  you  do  if  the 
skin  around  the  colos- 
toay  becoaes  red  or 
sore? 

♦  Do  you  ever  teach 
the  residents  to  care 
for  their  own  colos- 
toaics? 

-  If  nurse  (RN  or  LPN) 

♦  What  is  the  procedure 
if  the  resident  be^ 
coaes  constipated? 

Ask  Other  Nurtiny  Staff; 

-  Is  there  a  facility 
procedure  for  ostoay 
care? 

-  Do  you  have  skin 
probleas  with  your 


docuaented  as  estab- 
lished through  aaiagc- 
aent  of  diet,  fluid  in- 
take, exorcise,  and  the 
use  of  prescribed  laxa- 
tives, suppositories, 
and/or  irrigations, 
Ostoay  cart  is  dofo- 
aented  in  the  resident's 
record  along  with  i 
description  of  tbe. 
excreta. 

Probleas  in  irregi* 
larity.  skin  breaMown, 
or  other  observably  con- 
cerns are  docuaenffd  and 
reported  to  the  plysi- 
cian. 

DocuaentatioN  indicates 
that  nursing  aeasi^^s 
are  taken  to  «ssi$i  the 
resident  who  is.  experi- 
encing probleas  ie 
understanding  and/or 
accepting  the  presence 
of  the  ostoay. 

DocMwntation  tf  nursing 
■•atwrts  te  •aifltfjo 
skio  integrity.   I 
AssesiaoMt 

The  esstssaent  iktiU 
indicate:      IT 
♦  Ntfds^  preb1i«t< lend 
lialtetioM  at  I  re- 
sult ef  en  ••iuiy. 


♦  Spefifie  degrff 


<'t 


should  be  responding  to 
these  and  correcting 
thea  as  reasonable.  Care 
plans  should  indicate 
specific  goals  in  rela- 
tion to  probleas  and 
specific  interventions 
for  reaching  these  goals 
When  available  an  en- 
terestoaal  therapy  nurse 
sbould.be  involved  in 
developing  the  care  plan 
for  residents  with 
urinary  and  intestinal 
stoaas. 
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OBSERVATION 


her  acceptance  of  the 
colostoay/i leostoay . 
The  surveyor  should 
observe  the  staff 
giving  ostoay  care  to 
verify  that  proper 
technique  is  used. 


INTERVIEWING 


ostoMy  residents? 
What  do  you  do  when 
skin  becoMs  excoreated? 
What  teaching  do  you 
do  with  the  residents? 
What  in  general  is  the 
response  to  this 
teaching? 


1/ 


RECORD  REVIEW 


self-care  perforMed 
or  assistance  needed. 

♦  Special  skin  carir 
needs. 

♦  Special  dietary 
needs. 

♦  Eaotional  support. 

♦  Medications  and  treat- 
■ents  if  needed. 

Plan  of  Care 

The  plan  of  care  s^uld 

clearly  address:      j 

♦  Specific  goals  tlci 
overcoae  or  iaprave 
the  probleas(s)  iden- 
tified. 

♦  Hethods  to  accoajplish 
the  goal  (training, 
assistance.  SupclP- 
vision,  treataemfcs. 
CMOtional  suppor^t). 

t  Services  neccksVry  and 
who  will  perfom  the 
services. 

♦  Tiae  fraae  for  4aco»- 
plishing  goals.  | 


EVALUATION  FACTORS 


CROSS  REFERENCE 


Sot ial   Services 

405.n30(a) 

442.334(a)(b) 
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RMpiratbry  Therapy 
SNT  465.n24(c) 


OeSCRVATlON 


"*  i"' « 1 1 


-  Aerosol  Coaprtsso^  or 
•>l9n   (Inttraftltnt 
Pifitivo  Prosturt 
•rMtliing  Nachino) 
TtM  svrvoyor  ikust 
fUrmiif  ttot  tbo 
fatflity  <s  prewiring 
rtspiratory  tkorapy  at 
ordorod  by  tito  phy«<- 
cfan.  ObMrvatfoA  for 
this  indicator  shoold 
focus  on  tho  nocossary 
oqoipMnt  as  wall  as  0( 

.  tho  rositfont.  In  ordor 
to  dotoraino  that  tho 
nocossVy  o^ipaont  is 
avai labia,  tho  survoyor 
awst  look  for  tho 
followino: 

♦  AorosoT  coaprossor  or 
IPPB  Nachino.  Chock 
that  tho  aochinc  is 
cloan  and  oporablo. 

♦  Tuhins  -  If  tubing 
is  not  attached  to 
tho  aachino,  ask  to 
soo  it.  Chock  that 
it  is  stored  drv  and. 
Mith  consideration 
for  cleanliness. 

♦  NibuVixor  Cop  • 
showld  be  attached  to 
tMbing.  It  is  filled 
Mitb  either  the  pre- 
icribed  aedicine  or 
distilled  Mter  only 
if  about  to  be  used. 
It  should  not  bo 


»>-»• 


■,--s-- 


.  '■.  •  •  ."•'■.••>.•;■- 


INTERVIEWING 


While  interviewing  tho 
resident,  observe  for 
soonds  of  congestion. 
Note  color  of 'lips  and 
nail  bods. 

A«k  B.«<itoiit; 

-  Do  you  ever  fool  short 
of  breath? 

-  If  yes,  Mhat  is  done 
Mhon  this  occurs? 

-  Is  the  therapy  helping 
'you  to  feel  bettor? 

-  Arc  there  any  probloas 
with  it? 

-  If  so.  how  does  the 
staff  respond? 

-  Is  the  therapy  con- 
sistently perforaed  - 
both  concerning  tiae 
and  actbod  of  providing 

1 1  • 


-  What  is  the  reason  tho 
resident  is  getting  this 
therapy? 

-  What  are  the  expected 
results? 

-  Can  you  deaonstrate  how 
you  use  the  equipaont? 

-  How  often  is  the  oguip- 
aent  cleaned? 

-  What  are  the  infection 
control  procedures  in 
regard  to  use  of  res- 


RECORD  REVICk 


ShMll 


or 


The  survoyor 
dotoraino  that 


-  Rospiratory/oxyyon 
thofOPy  is  porffirat 
adaini  stored  by{  appro- 
priately trained^ staff. 

-  There  is  a  physii|ciao's 
order  for  therany.  and 
it  is  specificli  to 
rate  of  delivery,  etc. 

-  If  the  physician's  order 
is  for  pm  therapy,  it 
should  specify  fbr  what 
syaptoas . 

-  Any  inforaation  gained 
froa  resident  or  staff 
is  verified  in  t|ie 
record. 

-  Assessaent 

t  the  assessaen^  should 
address  both 
or  reason  for 
and  any  probi 
TiaiUtions 
result  froa  tl 
for  therapy. 

-  Plan  of  Care 

The  surveyor  shpuld 
note: 

♦  The  kind.  aao4ibt. 
frequency ,  ani/or 
duration  of  tMrapy 
based  on  the  ^t%i' 
cian's  order. 

*  Specific  goaU  to 
overcoae  to  ii  i  trove 

.  any  identified 


EVALUATION  fACTORS 


CROSS  REFERENCE 


Only  goalifiod  (trained) 
persoMol  sliould  adaiiiis- 
ter/assibt  with  respira- 
tory therapy.  Therapy 
aust  be  provided  at 
ordered. 

The  effectiveness  of  the 
therapy  aust  be  periodi- 
cally evaluated  and 
therapy  revised  at 
appropriate. 

Effective  infection  con- 
trol aeasures  aust  be 
practiced.  Needed 
safety  precaution  for  the 
use  of  oxygon' aust  bo 
practiced. 

Couipaent  should  be  avai 
labia  and  in  working 
order. 


405.1121  (h) 
442.314 

InfittiM  Cantral 
405.113S(b) 

Paiiint  Cart 


40S.1f24(d) 
442.341 
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CROSS  REFERENCE 


Respiratory  Therapy 
F133  (cont'd) 
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stored  wet.  If  it  is 
not  attached  to  the 
tubing,  ask  to  see 
it.  The  aouthpiece 
is  connected  to  the 
nebulizer  cup. 
The  surveyor  should  also 
check  that  all  involved 
equipment  is  clean. 
-  Oxygen  Therapy 
The  surveyor  aust 
establish  that  the 
facility  is  aceting 
the  oxygen  needs  of 
the  resident.  When 
the  faculty  dots  not 
have  Mall  units.  ch*ck 
that: 

<f  th«r*  ai'e  though 
Cylinders  for  oxygen 
delivery. 

♦  Thtrt  should  b« 
fl6w  Mters  And  reg- 
u1at6r$  fot-  tAnks 

in  use. 

♦  A  wrench  should  be 
attached  or  stored 
close  by. 

♦  tf  using  lArge 
Cylinders  (size  G  or 
H).  look  for  a 
carrier  since  these 
tanks  cannot  be 
transported  without 

it. 

'f  The  cylinder  at  the 
reiidenfs  bedside 
should  either  be  on 


piratory  equipaent? 

What  training  was  given 

you  in  the  use  of  this 

equipment? 

Where  is  the  energency 

oxygen  supply? 


t'ilis- 


probleas  and/or 
liaitations. 

♦  Specific  aethods  to 
accoaplish  the  goals 
(observation,  super- 
vision, training, 
etc.). 

♦  Who  is  responsible  to 
perfora  therapy  of 
assist  in  accoapjjsh- 
aent  of  goal.. 

Intervention  - 
The  record  should 
play  evidence  tha 

♦  The  plan  of  carejfs 
functional 

♦  the  therapy  was  4ie>i(>- 
adaini stored  in 
accordance  with  ^iiy 
sician's  order  for  the 
specified  reasonU)  by 
an  appropriately 
trained  staH  aea^er 

♦  Change  in  condition  is 
tion  is  docuaentei  and 
acted  upon  proaptly. 

Eval uat  i  on/fteev«1 uAt  i  on 
The  record  should 
reflect: 


1 


The  resident's 
response  to  therj 
tf  response  was 
undesirable,  evidence 
of  further  interven- 
tion. 

Any  progress,  deUr- 
ioration.  Or  dewi 
aent  of  new  probl^as. 


Physical  tavinn— n^ 
40S.I134  (i) 

HRdtcdl.BicarJi 

405.1132 
442.318 


LONG  TERN  CARE  SURVEY 


SURVEY  AREA 


Respiratory  Therapy 
F133  (cont'd) 


OBSERVATION 
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the  carrtor,  sittino 
ON  a  Mtal  shirt,  or 
otborwf so. socvrotf . 

♦  Thoro  skould  bo  othor 
nocossary  oquipaont 
availablo  such  as 
huaidifiors,  nobul- 
ixors,  aasiis.  nasal 
cannwias.  T-piocos. 
otc.  an  shoold  bo 
dry  and  cloan  Mhoo 
sterod. 

♦  Chock  to  soo  that  non 
bod-bound  residents 
ire  not  liaitod  to 
their  OMO  chair/roOa 
when  using  oxygon 
(portable  units 

Mill  prevent  social 
isolation. 

♦  Water  reservoir  is 
appropriately  filled  . 
per  Manufacturers 
instructions. 

♦  Check  to  aake  certain 
the  tank  is  net 
eapty  and  that  any 
tank  is  labeled  as 
such. 

♦  Check  for  good  oral 
hygiene  of  resident. 

♦  The  rooa  should  be 
posted  with  a  "No 
Saoking*  sign. 

Residents  on  respira- 
tors: 

♦  Are  alans  systaas 
turned  on? 


INTERVIEWING 


RECORD  REVIEW 


Residents  on  Respirator* 
Ask  Staff  tall  1*v,Ulr 
-  What  training  have  you 
had  in  caring  for 


♦  Based  on  the  abevo 
inforaation.  po«si{N1o 
aedif (cation  of  gaiins. 


{     *■  ;•  m"-^  ;-Vi    i  .'''::  V'» 


EVALUATION  FACTORS 


CROSS  REFERENCE 
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LONG  TERN  CARE  SURVEY 

_                                                 1 

tt 

SURVEY  AREA 

OBSERVATION 

INTERVIEWING 

RECORD  REVIEW     | 

EVALUATION  FACTORS 

CROSS  REFERENCE 

! 

Respiratory  Thtrapy 

♦  Is  sufficient  Oxygon 
supply  available^ 

residents  on  respira- 

i 

F133  (cont'd) 

tors? 

'  ^ 

♦  Is  th«  ventilator 

-  Can  you  show  m  how  the 

accessible  to  an 

alar*  systeei  worl(s? 

V 

■  » -  ' 

eaergency  outlet? 

-  What  is  your  procedure 

* 

'  , 

1  ■  •  ' .  ■ 

♦  Is  the  resident  in 
a  location  titat 

for  pulMonary  care? 
-  What  is  your  procedure 

I 

- 

,- 

allows  for  frequent 

for  changing  tubing  and 

h 

observation  by  staff? 

the  water  reservoir? 

-Iti 

♦  How  does  the  resident 

-  What  happens  if  the 

f 

' 

coMMinicate  with 

power  goes  off? 

A 

staff? 

i 

♦  What  level  of  staff 

N. 

1 

(aide.  LPN.  RN) 

«<. 

N 

caring  for  the  resi- 

• 

dent? 
♦  ts  tu<h  «4uiPMnt 

At  bMiide* 
*   li  there  reserve 

P 

ba<k-u#  e4u<pMAtf 

f 

^         ' 

♦  Vhii  \i  iht  condition 

6t   thd  r*ild*ntt  skin 

1 

tt^A4   <ntbfcat<oA 
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tub«/t^a<Ke«itMy. 
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use  appropriate 
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LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


TrachcottOHy  Cart 

n33 

SNF  405.1124(c) 


OBSERVATIOM 


Satisfactory  trachco- 
stoay  car*  is  a  pro- 
cedure which  proiMtes 
a  clean,  unobstructed 
air  passageway  and  Main- 
tains the  skin  integrity 
surrounding  the  tracheo- 
stOHy  site. 
The  surveyor  should 
deteraiine  whether: 

-  Adequate  supplies  are 
available  for  the  care 
of  the  tracheostoaiy 
such  as  tracheostoay 
kits,  hydrogen  per- 
oxide, noraal  saline 
or  sterile  water, 
suction  Machine, 
catheter,  sterile 
gloves,  and  clean 
dressings. 

-  The  resident  is 
breathing  without 
difficulty  and  is 
coMfortabie. 

-  The  dressing  is  clean, 
dry,  and  intact:  the 
cannula  is  clean,  in 
the  proper  position, 
and  secured. 

-  The  skin  surrounding 
trach  is  dean  and  dry 
with  no  redness  or 
inflaiMation. 

-  The  resident  has  ade- 
quate oral  hygiene. 

-  An  extra  tube,  the  saiic 
size  as  the  one  in 


INTERVIEWING 


Resident  interviews  mist 
be  guided  by  the  resi- 
dent's coMMunication 
ability. 

Ask  RMidcnt:  ' 

-  How  long  will  you  have 
it? 

-  What  care  can  you  do 
for  yourself? 

-  What  do  you  need  help 
with? 

-  Who  helps  you? 

-  Is  soateone  always  avail- 
able to  suction  hin/hcr 
when  needed? 

-  Is  the  suction  equip«ent 
always  available  in 
working  order? 

-  Is  the  dressing  kept 
clean  and  cotifortable? 

<-  Is  the  tube  kept  clean 
and  changed  as  needed? 

-  How  often  are  the  tubes 
and  dressings  changed? 

-  Does  he/she  feel  confi- 
dent in  the  personnel 
caring  for  his  trach- 

-  What  is  coMMunicating 
with  staff  and  other 
residents  like? 

-  Are  staff  patient  and 

do  they  allow  you  enough 
tiae  to  express  your 
needs/thoughts/ 
feelings? 
[-  Hay  I  observe  your 
tracheostoay  care?J 

-  Why  does  resident  have 


RECORD  REVIEW 


'  The  surveyor  should 
deteraiine  that  trache- 
ostoay care  is  done  ts 
scheduled  and  as  neeiled 
following  the  proper 
procedure. 

Any  special  solutio<i$ 
that  are  needed  shovid 
be  addressed  in  the 
physician's  orders. 
Assessment  -  The  record 
should  reflect  that  the 
need  for  tracheostoay 
care  was  assessed  ia 
terns  of: 

♦  Frequency 

♦  Skin  integrity  sur« 
rounding  the  trach*- 
ostoay.  noting  rt4* 
ness.  inflaaaatioA, 
and/or  excoriations. 

Plan  of  Care  should, , 
include: 

♦  Specific  tiaes  of  1 1 
trach  care  and  thi 
responsible,  appro* 
priate  trained  perton 
perforaing  this  task. 

♦  Specific  probleas 
relating  to  skin  and 
breathing  as  well  4s 
the  goals  set  to  o^er- 
coae  these  probleas 
listing  the  appropri- 
ate personnel  respon- 
sible. 

♦  Tiae  fraaes  for 
resolving  probleas . 


EVALUATION  FACTORS 


Stoaa  and  surrounding 
skin  should  be  in  good 
condition  and  if  not, 
there  should  be  treat- 
aent  directed  to  re- 
solving this  problea. 
All  staff  caring  for  the 
tracheostoay  aust  be 
trained  and  eaergency 
procedures  aust  be  known. 
All  needed  equipaent  aust 
be  available  and  in 
working  order.  Resident 
aust  at  all  tiaes  have 
readily  available  a  aeans 
of  coaaunicating  with 
the  staff  in  an 
eaergency. 


CROSS  REFERENCE 


Infection  Control 
405.1135  (b) 

Training 

40S.n21(h) 

442.314 

Patient  Care 

ttaDigcaeai 

405.1124(d) 

Physicians  Services 
405.1123(b) 

Social  Services 
405.1130(a) 


I 
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LONG  TERM  CARE  SURVEY 


SURVEY  AREA 


Tracheostony  Car« 
n33  (cont'd) 


OBSERVATION 


place.  Is  available  at 

bedside. 

Docs  resident  have  an 

adequate  nethod  of 

coMmunicating  with  the 

staff? 

Does  staff  allow  enough 

tine  for  residents  to 

coMDuni  cate? 


INTERVIEWING 


l- 


tracheostomy? 
What  training  were  you 
given  to  enable  you  to 
care  for  tracheostonies? 
What  is  the  procedure 
for  tracheostomy  care? 
How  often  is  the  tube 
changed? 

What  do  you  do  if  the 
tube  cones  out? 
Hay  I  watch  you  do  a 
dressing  change? 
If  not  convenient,  de- 
scribe what  you  do. 
How  do  you  coMMunicate 
with  a  tracheostoMized 
resident?] 


RECORD  REVIEW 


listed  in  goals. 

♦  Plan  for  periodic 
assessment  of  approi 
priateness  of  resi- 
dents own  self  care 
re:  teaching  or 
nursing  assuning  Morf 
responsibility  as 
appropriate. 

Intervention  -  The  suft 
veyor  should  loolt  for 
docunentation  of: 

♦  Trach  care  and  oral 
hygiene  administra- 
tion, including  re- 
sponsible personnel 
time  and  date,  and 
effects. 

♦  Any  problems  or 
changes  noted  in  resi- 
dent condition  (e.g;* 
redness,  swelling, 
tracheal  obstruction). 

♦  Emotional  response  tt 
tracheostomy. 

Eval uat i  on/Reeval uat  i  00 

♦  Resident  is  or  is  n^t 
benefiting  from  tract* 
care  and  skin  care. 

♦  If  problems  are  notfd, 
the  progress  notes  »(id 
plans  for  care  should 
indicate  changes  in 
treatment. 

♦  Resident's  emotiona 
response  to  care  of 
the  tracheostomy 
should  be  evaluated 


EVALUATION  FACTORS 


CROSS  REFERENCE 
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LONG  TERN  CARE  SURVEY 


SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


Trachoestomy  Care 
F133  (cont'd) 


since  this  «ay  ilCKluire 
additional  cart 
planning. 


Suctioning 

F133 

SNF  405.n24(c) 


Suctioning  is  necessary 
for  any  resident  who  is 
unable  to  cough  up 
secretions  that  are  ob- 
structing his  airway. 
Suctioning  iiay  occur  via 
the  oral  or  nasal  route, 
or  stoma  route  with 
sterile  technique. 
Attempts  should  be  rude 
to  observe  a  resident 
being  suctioned  should 
such  an  opportunity 
arise.  If  so,  observe 
that  a  clean/aseptic 
technique  is  observed 
throughout  and  that  the 
resident  tolerated  the 
procedure.  There  should 
not  be  bloody  aspirant, 
cyanosis,  or  broncho- 
spasm.  Check  that  equip- 
ment is  in  good  working 
order,  frequency  of  pro- 
cedure, etc. 

Resident  observations 
which  indicate  need  for 
intervention  include: 
-  Secretions  are  draining 
from  a  resident's 
mouth  or  trach  and  the 
resident  is  unable  to 


Ask  Resident: 

-  How  are  you  feeling  now 
after  the  suctioning? 
Does  the  suctioning  seem 
to  help? 

-  Has  staff  explained  to 
you  the  need  for  suc- 
tioning? Why  do  you 
need  to  be  suctioned? 
How  often? 

-  Who  performs  the 
suctioning  (i.e..  nurses 
or  nurses  aides)?  Do 
you  feel  safe  with  the 
staff  performing  the 
suctioning? 

-  Does  everyone  do  it 
about  the  same  way? 

&&k_iU£I: 

-  When  and  where  did  you 
learn  to  suction? 

-Tell  me  what  procedure 
you  use  when  you  suction 
a  resident. 

-  Do  you  always  have 
enough  suction  machines 
and  catheters? 

-  How  frequently  is 
suction  tubing  changed? 

-  What  provisions  do  you 
have  for  suctioning  if 
the  electricity  is  lost? 


Assessment  -  The  necord 
should  reflect  that:  - 

♦  The  resident  is  fre- 
quently observed  for 
suctioning  needs. 

♦  Any  limitations  *   re- 
sident has  as  a  nesult 
of  his  suctioniong 
needs  should  be 
specifically  noted. 

♦  Any  problems  resulting 
must  be  specified. 

Plan  of  Care  should  in- 
clude: 

♦  Awareness  of  the 
resident's  suctioning 
needs,  goals, 
approaches,  and  ne- 
sponsible  staff 
needed  to  improve  the 
problem  or  at  leMst 
to  maintain  the 
dent  at  his  prei 
status  without  fit 
deterioration. 
The  plan  must  cli 
indicate  specific 
approaches  towards: 

-  Prevention  of  akin 
problems  around  the 
trach  if  one  etcists. 

-  Correction  of  any 
existing  skin  pro- 


ing 
All 


All  equipment  must  be 
available  and  in  work- 
order. 

staff  caring  for 
the  resident  must  know 
what  to  do  in  an 
emergency. 

Current  professionally 
accepted  standards  of 
care  must  be  main- 
tained. 


Infection  Control 
405.1135(b) 

Patitnt  Care 

Management 
405.n24(d) 


I 

i 

a 

El 
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SURVEY  AREA 


Suctioning 
F133  (cont'd) 


LONG  TERN  CARE  SURVEY 


OBSERVATION 


cough  or  clear  hiaself. 

-  There  are  audible 
crackles  or  Mheezes 
and/or  diminished 
breath  sounds. 

-  The  resident  is 
dyspneic. 

-Restlessness  or  agita- 
tion may   also  be  an 
indication  that  suc- 
tioning is  needed. 
Upon  completion  of 
Suctioning  above  sytip- 
tons  should,  in  aost 
cases,  be  relieved. 
The  surveyor  should 
observe  that  the  re- 
sident is  positioned 
to  facilitate  breath- 
ing (usually  at  a  45 
degree  angle).  Check 
to  see  that  the  facil- 
ity has  an  ample  supply 
of  Suction  machines 
and  suction  catheters 
to  meet  the  needs  of 
residents  requiring 
them  and  that  they  are 
clean  and  properly 
stored. 


INTERVIEWING 


Where  are  your  emergency 
electrical  outlets? 
What  is  your  procedure 
for  disposing  of  the 
secretions  from 
suctioning? 

How  often  does  Mrs. /Mr 
need  to  be  suctioned? 
Hay  I  observe  you  when 
you  suction  Hrs./Hr.? 


RECORD  REVIEW 


blems. 
'  Provision  of  g<t<id 
oral  hygiene  in-* 
eluding  a  rigid 
schedule  for  mcitith 
care,  schedules,  or 
procedures  for  piain- 
taining  clean  liquip- 
ment  at  bedside,  as 
well  as  disposil  of 
used  (dirty)  eouip- 
ment .        " 
Route  of  suctioning 
(i.e..  oral/nasal/ 
trach).      ^ 
Intervention  -  The 
record  should  indi- 
cate clearly  th«t: 
*   The  plan  of  c^e 
is  being  imple^- 
mented.  Oocu^ 
mentation  should 
reflect: 

♦  The  number  of 
times  the  resi- 
dent requiretf 
suctioning,  for 
what  specific 
reason,  and  by 
whom  the  resi- 
dent was 
suctioned. 

♦  Any  special 
treatment  tb( 
resident  re-^i 
ceived  in  cee- 
junction  with 
suctioning 


EVALUATION  FACTORS 


CROSS  REFERENCE 


i 


i 
f 


f 


-i 
t 

f 


I 

RDi 
9 


I 


'I 


LONG  TERM  URE  SURVEY 


SURVEY  AREA 


Suctioning 
F133  (cont'd) 


Tube  Feedings 

fl33 

SNF  405.n24(c) 
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OBSERVATION 


Staff  use  proper  tecf)- 
nique  in  adMinistcring 
feedings  and  Medica- 
tions. Check  to  see 
that  staff  checks  for 
Tocation  of  tube  before 
feeding  and  that  tubing 


INTERVIEWING 


If  the  resident  is  able 
to  be  interviewed,  sug- 
gested questions  aay  be: 

Do  you  feel  comfortable/ 
safe  with  all  the  staff 
who  perfoni  the  feeding? 


RECORD  REVIEW 


(i.e..  oral 
hygiene,  skin 
care.  etc.). 

Eval  uat  i  on/Receval  uat  i  oi) 

The  record  should 

reflect: 

*  How  well  the  resident 
tolerates  suctioning 
procedures . 

*  Any  bloody  aspirant, 
cardiac  arrhythaia, 
cyanosis,  or  broncho- 
spasa. 

*  Further  interventions^ 
utilized  to  owerco«e 
or  inprove  these. 

*  The  aaount  of  sputua 
as  well  as  its  color 
and  consistency. 

'«'  Any  progress  or  lack 
of  progress,  deterior 
at  ion,  and/or  the  de- 
velopaent  of  new 
probleas. 

*  The  evaluation  should 
deteraine  whether 
goals  *re   being  reach*- 
ed  or  if  new  goals 
Must  be  addressed. 


Tube  Feeding  Review: 

-  Plan  of  care 

-  Hust  docuaent  tube 
placeaent  and  forauTa 
potency  prior  to  each 
feeding. 


EVALUATION  FACTORS 


Has  the  feeding  been 
ordered  by  a  physician? 
Is  tube  feeding  nutri- 
tionally adequate? 
Have  atteapts  been  aade 
to  discontinue  tube 
ing  if  indicated? 


fetdir 


CROSS  REFERENCE 


I 


Nursing  ScrYicti 

405.n24(d)(f) 
442.338(a)(2) 

ffcal  Servict 

442.331(c) 


m 
< 


? 


7 

T 

a 


LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


Tube  Feedings 
ri33  Uonfd) 


OBSERVATION 


is  irrigated  before  and 
after  addition  of  aedi- 
cation. 

-  The  tube  is  clean  and 
foraula  flows  freely. 

-  The  equipaent  is  clean 
and  protected.  If 
dressings  are  ordered, 
they  are  in  place, 
clean,  and  dry. 

-  The  nasal  tube  is 
securely  but  confort- 
ably  secured  on  the 
face  Mith  skin  aain- 
tainad  intact  and  with*- 
out  irritAtien< 

-  The  tkin  around  th« 
gattrOstOm  it  kt^t 
(lean  aAd  Tree  fraa 
irritation  or  infec- 
tion. It  should  be 
checked  carefully  for 
leakage  of  gastric 
contents. 

-  A  resident  who  has  a 
N/6  tube  for  a  pro- 
longed period  of  tiae 
should  be  observed  for 
possible  coapli cations ■ 
such  as  nasal  erosion, 
sinusitis.  esophagitiSi 
gastric  ulceration,  and 
pulrwnary  infection. 

-  Resident  is  fed  slowly 
with  head  elevated  to 
AS"   during  feeding 
and  at  least  I  hour 
post-feeding. 


INTERVIEWING 


If  not,  what  happens? 

Are  you  losing  or  gaining 
weight?  What  is  your 
goaf? 

-   Please  describe  how 
you  would  carry  out  a 
resident's  tube 
feeding. 


RECORD  REVIEW 


In  the  case  of  contji^ 
uous  feeding,  tube 
placement  Mist  be 
docuaented  at  least 
every  4  hours. 
Naso  gastric  tube  aLkt 
be  secured  in  a  aannler 
that  avoids  creating 
pressure  on  the  nose 
and  nasopharynx. 
Identify  frequency,;  aat. 
of  feeding  based  on  the 
physician's  order  an0 
tiae  span  over  whichi 
each  feeding  is  accotn 
pKfthed. 

HedicatioA  and  treatMnt 
records. 

Fluid  intake  records. 
Nuaber  of  calories  ^s 
well  as  aaount  of  addi- 
tional water. 
Oocuaentation  preseht 
regarding  raaoval  «hd 
reinMrtien  of  tubtk. 
Record  should  i Ad icfU 
aeasurot  taken  to  pr^ 
v«nt  diarrhea  and  c^ 
stipation  and  to  trabt 
if  they  have  davelooed. 


EVALUATION  FACTORS 


Is  skin  free  froa 
irritation:  aouth  care 
is  given  several  tiaes 
daily?  (More  frequent 
aouth  care  in  the  case 
of  continuous  feeding.) 
Have  changes  in  resi- 
dent condition  been 
noted  and  addressed 
(weight  loss,  consti- 
pation, diarrhea,  skin 
condition)? 

Have  observed  probleas 
been  coordinated  with 
other  departaents  and 
resolved? 

Is  feeding  being  aoni- 
tored  to  entur*  that 
feeding  it  occurring  at 
the  ordered/appropriate 
rate? 

Varied  suppleaents  as 
prefentncts  allow? 


CROSS  REFERENCE 


Pietetic  ServicM 
405.1125(c) 
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SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


Tube  Feedings 
F133  (cont'd) 


Supplies  for  nouth  care 
«rc  in  evidence,  ob- 
serve if  possible  for 
technique:  aouth  shows 
evidence  of  good  care 
(i.e..  aoist.  clean.) 


Nursing  Services 

F137 

SNF  (405.1124) 
ICF  (442.338) 

B.  Twenty-four 
hour  nursing. 


F137 
1. 


Assigned 
duties  con- 
sistent with 
their  educa- 
tion and 
experience/ 
based  on  the 
characteris- 
tics of  the 
resident 
load. 


138 
2.  Weekly  tine 
schedules  tr* 
Maintained. 


FIJ9 
3. 


There  is  a 
sufficient 
nuMber  of 
nursing  staff 


Are  personnel  perfonaing 
duties  that  are  allowed 
under  the  State  Nurse 
Practice  Act? 

Do  you  observe  care  being 
rendered  in  an  appro- 
priate, coapetent  aanner? 

Does  the  tiiM  schedule 
posted  indicate  that  at 
least  the  tiiniiMMi  re- 
quired personnel  are 
scheduled  and  actually 
on  duty? 

What  IS  the  usual 
response  tiae  before  a 
call  bell  is  answered? 

In  SNF's  is  an  RN  on 
duty  during  the  day? 

Are  licensed  staff  and 
aide  staff  functioning 
in  appropriate  roles? 

Where  are  staff  spending 
their  tiae? 


Kik   Resident: 

-  Oo  residents  generally 
feel  that  people  taking 
care  of  thea  know  what 
they  are  doing? 

-  If  no.  explain. 

-  Are  your  treataents 
done  in  a  consistent 
aanner? 

-  If  no.  explain. 

-  Do  you  feel  that  there 
*rt  enough  people  here 
to  take  care  of  you? 

-  If  no.  explain. 

-  How  long  do  you  usually 
wait  for  help  when  you 
put  your  call  light  on? 

-  Is  there  anything  that 
doesn't  get  done  as 
often  as  it  should? 

-  Do  you  feel  qualified 
to  do  all  the  work  you 
are  assigned  to  do? 

-  If  no.  explain. 

-  Oo  you  feel  you  have 
enough  training  to  keep 
up  with  the  care  the 
residents  require? 


Review  progress  notes 
to  deteraine  who  is 
giving  care. 
Review  care  plan  to 
deteraine  who  the 
facility  has  assi^ed 
to  care  responsibility 
to. 

Check  staffing  sheets 
for  ainiaal  require- 
aents  and  tiae  and 
attendance  for  actual 
staffing. 

Review  charts  aain- 
tained  for  AOL  aedica^ 
tioNS.  I  ft  0. 
restraints,  etc..  to 
assure  that  sufficient 
staff  in  available  for 
carrying  out  responsi - 
bilities  as  specified 
in  patient  care  plans 


All  nursing  personnel 
aust  function  within 
their  SUte  Nursing 
Practice  Act. 
Levels  of  staffing  acet 
at  least  ainiaua  require- 
aents. 

Nursing  care  needs  aust 
be  identified  by  the 
facility  ft  docuaentation. 
resident  and  staff  inter- 
views should  deteraine 
if  these  needs  are  aet. 
All  nursing  staff  should 
have  education  or 
training  to  prepare  thea 
for  the  care  they 
pcrfora. 


Pitiint  Riflhtt 
40S.1121(k)(g) 

Pititnt  Cirt 
PoTiciM 

40S.I121(1) 

Medical  Records 
405. 1132(C) 
442.3)8(a)(c) 

PaH>nt  Care 


405.n24(d) 
442.341 

Staff  Developaent 

405.1121(h) 

442.314 
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SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


H 


F139  (cont'd) 

available  to 
Meet  the 
total  needs 
of  all  resi- 
dents. 


Check  for  staff  Mho  are 
actually  on  duty. 


If  no.  what  else  do 
you  need? 


FMO 
4. 


There  is  a 
registered 
nurse  on  the 
day  tour  of 
duty  7  days 
a  week  (for 
SNF  only). 


That  all  resi- 
dents ire   cared 
for  by  personnel 
qualified  to  pre" 
vide  the  care  k 
that  Sufficient 
nunbers  t   class- 
ifications of 
personnel  are 
available. 


I 
f 


LONG  TERH  CARE  SURVEY 


SURVEY  AREA 

OaSERVATION 

Patient  Care 

Observe  resident  level  of 

Manajeaent 

physical,  mental,  emo- 

tional and  social  func- 

n67 

tioning.  Note  problems. 

SNF  405.1124(d) 

potential  problems. 

needs,  using  observation/ 
interview/record  review 

FI68 

work  sheet. 

ICF  442.341 

n69 

A. 

Each  resi- 
dent's needs 
irt  addressed 
in  a  written 
plan  of  care 
which  de*on- 
strates  that 
the  plans  of 
all  services 
»re   integrat- 
ed, consonant 
with  the  phy- 
sician's plan 
of  Medical 
care,  and  is 
<iip1e«i«nted 
shortly  after 
admission. 

FI70 

8. 

Each  profes- 
sional ser- 
vice identi- 
fies needs. 

INTERVIEWING 


Ask  Resident: 

-  Arc  you  aware  that  you 
have  a  plan  of  care? 

-  Did  you  participate  in 
developing  a  plan  of 
care? 

-  Do  you/your  family  know 
what  the  plan  is  and 
details?  (e.g.,  diet, 
ambulation,  dressing, 
etc.) 

-  Do  you  attend  and  par- 
ticipate in  plan  of 
care  meetings? 

-  Who  else  attends  the 
plan  of  care  meetings? 

-  When  did  you  last  attend 
the  meeting  for  your 
plan  of  care? 

-  Does  the  staff  assist 
you  in  achieving  the 
goals  on  the  plan  of 
care?  If  not,  who  does 
or  why  not? 

-  Do  you  have  all  neces- 
sary assistive  devices 
and  equipment? 

-  Is  there  anything  that 
is  not  part  of  your  plan 
of  care  that  you  think 
should  be  included? 

-  What  happens  if  you 
question  any  treatment 
or  procedure?  Can  you 
give  an  example? 


RECORD  REVIEW 


Ben£»: 

-  Plan  of  cart 


The  content  of  the  pllan 
of  care  is  of  primary 
importance  rather  than 
the  format.  Separate 
care  plans  are  not  re- 
quired for  each  disci- 
pline, but  may  be 
accepted  if  there  is 
evidence  that  the  vari- 
ous disciplines  coordin- 
ate their  planning. 

-  Nursing  assessment/re- 
assessments and  notes. 

-  Physician  orders. 

-  Physician  notes. 

-  Assessments/evaluatiblns 
and  progress  notes  fnim 
all  professional  disci- 
plines as  appropriate. 

-  Medication  and  treatment 
records  as  applicable. 

-  Lab  reports,  as  applic- 
able. 


EVALUATION  FACTORS 


Are  all  resident's 
needs/problems  identi- 
fied? 

Is  the  plan  developed 
to  meet  these  needs? 
Does  the  plan  demon- 
strate an  interdisci- 
plinary approach,  and 
include: 

♦  Goals  stated  in  mea- 
surable/observable 
terms? 

♦  Approaches  (staff 
action)  to  meet  the 
resident  a.ction 
goals? 

♦  Responsible  disci- 
plines/staff 
responsible  for  ap- 
proachs  to  assist 
resident  in  achieving 
goal /goals? 

♦  Is  plan  being  re- 
assessed and  changed 
as  needed  to  reflect 
current  status? 

♦  Does  plan  of  care 
accurately  reflect 
information  gained 
from  observation, 
interview  and  record 
review? 


CROSS  REFERENCE 


Physician  Services 

405.1123 

442.346 

Medical  Records 

405.1132 

442.318 

Resident  Rights 

405.1121(k) 

442.311 

24  Hour  Nursing 
STvi^« 
405.1124 
442.338 

Soecialiied  Reha- 
bilitation Services 
405.1126 
442.343 

Training 

405.n21(h) 

442.314 

Resident  Rooms 
405.1134(t) 

442.325 
442.326 

Infection  Control 
405.1135 
442.328 
442.324 


LONG  TERM  CARE  SURVEY 


SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


F  170  (cont'd) 

goals,  plans, 
and  evaluates 
the  effec- 
tiveness of 
interventions 
plus  insti- 
tutes changes 
in  the  plan 
of  care  in  a 
timely  Man- 
ner. 

M£NI 

The  intent  is  to 
assure  that  the 
facility  identi- 
fies the  resi- 
dent's (with 
residents/fanily 
input  if  appli- 
cable) needs 
through  the 
coordinated 
efforts  of  a11 
disciplines. 


-  What  is  your  input  into 
resident's  plan  of  care? 

-  What  aspect  of  the 
resident  plan  of  care 
are  you  carrying  out? 

-  What  is  this  particular 
resident's  plan  of  care? 

-  How  do  you  assist  the 
resident  in  carrying  out 
the  plan  of  care? 

-  Who  attends  the  care 
planning  aeeting? 

-  Is  the  plan  of  care 
useful  to  you  in  caring 
for  the  resident? 

-  Is  there  anything  the 
resident  needs  that  is 
not  addressed  in  the 
plan  of  care? 

-  How  often  is  it 
reassessed? 


Social  Services 
40S.1130 
405.n30(a) 
442.344(d) 

ActJYitJM 
405.1131 
442. 34S 

PieUtic  Servites 

442.1135 
442.332 
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LONG  TERH  CARE  SURVEY 


SWVEV  AREA 


Restorative  Nursing 
Activities  of  Daily 
Living 

F171-)76 

SNF  4(|S.n24(c) 

ICF  442.342 

442.343(a)(c) 


INTENT 

To  assist  the  re- 
sident to  attain 
or  Maintain  his/ 
her  ■axiwM  level 
of  independence 
and  function? 


OBSERVATION 


A.  Observe  residents  in 
need  of  assistance. 

1.  Is  needed  assist- 
ance provided? 

2.  Is  resident  pro- 
vided assistance 
and  instruction. 
as  appropriate,  in 
all  AOL's  to  in- 
crease his/her 
level  of  indepen- 
dence? 

3.  Does  staff 
■ininizc  pain/dis< 
coafort  while 
assisting  resi- 
dent? 

4.  Is  resident  taught 
transfer  tech- 
niques? 

5.  Is  resident 
assisted  to  toilet 
in  tiaely  aanner? 

6.  Resident  personal 
equipaent  avail- 
able ft  within 
reach? 

Glasses 
Hearing  aids 
Dentures 
(Artificial  larynx] 


INTERVIEWING 


Ask  Resident! 

-  What  assistance  do  you 
need  with  bathing  and/or 
dressing?  Who  helps 
you? 

-  Does  the  staff  plan 
with  you  your  dressing/ 
bathing  schedule? 

-  Do  the  nursing  and 
activities  staff  coor- 
dinate your  schedule  so 
that  you  have  the 
opportunity  to  partici- 
pate in  favorite 
activities? 

-  Are  you  able  to  dress/ 
bathe  at  tiaes  con- 
venient for  you? 

-  Are  you  bathed  con- 
distantly?  (i.e..  on 
the  day(s)  scheduled 
does  the  bath  get 
perforaed?) 

-  Where  irt   you  bathed? 
(bed.  shower,  tub?) 

-  Are  there  adequate 
clothes  available  for 
you  to  wear? 

-  Do  they  coae  back  froa 
laundry  in  appropriate 
condition? 

-  How  d«  you  get  in  and 
out  of  bed? 

-  If  staff  assists  you, 
do  they  sfea  to  be  able 
to  do  their  job 
appropriately?  Do  you 
always  feel  safe  when 


RECORD  REVIEW 


Review: 

-  Plan  of  care 

♦  Reflects  assessaobt. 

goals,  aethods  t# 
reach  goals,  service 
providers.  evaluUion, 
and  achieveaent  , 

♦  Addresses  restorftive 
nursing  assessaeat. 
prograa  initiati**, 
iapleaentation  ao^ 
evaluation  of  tht  pro- 
gress over  a  reason- 
able tiae  period. 
Professional  Judg*- 
aent  deteraines  the 
assessaent  of  appropr- 
iate tiae  fraaes. 

♦  Identifies  planning 
for  potential  di;-* 
charge  for  all 
residents  to  deteraine 
a  disposition  on  hoae 
care  or  an  altern4te 
level  of  care. 

-  Nursing  Notes 

♦  Deaonstrate  evidence 
of  assessaent.  iritier- 
vention.  response!  to 
treataents/teaching 
and  their  progress 
toward  independenoe. 
a  aaintenance  level 
or  a  deterioration. 

♦  Provide  evidence  of 
interdisciplinary 
conferences. 


EVALUATION  FACTORS 


Are  patient  needs  identi- 
fied? Verify  that  the 
plan  of  care  addresses 
resident  needs  and  is 
iapleaented  as  scheduled 
and  that  all  appropriate 
inforaation  is 
docuaented. 

If  goals  are  not  reached, 
has  a  reevaluation  been 
perforaed  and  goals 
revised? 

Does  restorative  nursing 
assist  the  resident  to 
acquire  a  higher  level 
of  independence? 
Is  sufficient  tiae 
allowed  to  resident  for 
learning  to  increase 
his/her  level  of  inde- 
pendence? 

Are  assistive  devices 
used  regularly  as  per 
plan  and  are  they  in 
good  repair? 
Is  there  an  assessaent, 
and  if  appropriate,  a 
plan  for  each  AOL  that 
the  resident  needs  to 
gain  independece  in? 
Haintenance  goals  should 
be  noted  as  appropriate. 


CROSS  REFERENCE 


Physicians  Servicer 
40S.t 124(a) (b) 

Nursinn  Sarvig>s 

405.1124(a)(b)(c) 

442.342 

Dietetic  Sarvif  t 
405. 1125(a) 
442.331(c) 

Activiti« 

405.II31(a)(b) 

442.34S(a)(b) 

SBRCialiieti  Rehab- 

Servicer 
405.1126 
442.343(e)(1)(2) 
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n71-176  (cont'd) 


AOL's  (cont'd) 


OBSERVATION 


Prosthetic  devices 

{eg.   braces,  artifi- 
cial extreaities). 

Adaptive  equipacnt 

(e.g.,  built-up 
spoon,  reachcrs). 

Orthotic  devices  (eg. 
splints.  AFO's). 

Restraints  (eg.  vest, 
waist,  wrist,  ankle. 
Mitts,  nets,  gcri- 
chairs). 

Grooving  ite«s  (eg. 
coab,  brush,  shaver). 

Oral  hygiene  (eg. 
toothbrush,  tooth- 
paste, MOuthMash, 
denture  cup). 

Self-feeding  devices. 

Assistive  devices  for 

special  sensory  loss 

needs  (eg.  co«auni ca- 
tion boards,  large 
print  books,  aagni- 
fiers.  writing  tab- 
lets, picture  cards, 
talking  books). 

Training/ re-training 
Prosthetic  aanageaent 
Stroke  adapted  AOL's 
Self-injections  of 
medications 
Bowel /Bladder 
Self-feeding 
Self  grooaing 
Aiibulation 


INTERVIEWING 


being  helped? 
Are  staff  aeabers  en- 
couraging you  to  do 
things  for  yourself? 
Do  you  have  any  probleas 
getting  to  the  bathroo« 
on  tiae? 

Do  you  have  any  problems 
with  leakage  when  you 
sneeze,  laugh  or  at  any 
other  particular  tine? 
How  does  the  staff  help 
you  with  these  problems? 
Are  they  aware  of  the 
probleas? 

Do  you  bowels  move  reg- 
ularly? 

If  not,  what  do  you/ 
staff  do  about  this? 
Are  you  able  to  feed 
yoursel f ? 

Are  you  able  to  get  to 
the  dining  roo«  by  your- 
self? If  not.  why?  In 
that  case,  what  does 
staff  do  about  this? 
How  long  have  you  been 
up  today? 

Oo  you  usual  1 y  lie  down 
for  a  rest? 

If  you  need  help  getting 
into  or  out  of  bed.  is 
staff  available  to  help 
you  when  you  need  it? 
Where  do  you  spend  aost 
of  your  tiMe  -  in  your 
chair,  wheelchair  or  in 
bed? 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 
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SURVEY  AREA 

OBSERVATION 

INTERVIEWING 

RECORD  REVIEW 

EVALUATION  FACTORS 

CROSS  REFERENCE 

"71-176  (cont'd) 

i 

1 

Colostony/Ileostoay  Care 
Respiratory  Care 

(oxygen  inhalation) 
Speech 
Mobility 

Upper  extre«ity  dressing 
Lower  extreMity  dressing 

Observe  at  nealtiae 
whether  staff  encourages/ 
guides  residents  in  self- 
residents. 

Does  anyone  Mve  your 
aras  or  legs  or  help  you 
with  exercises? 

-  Have  your  sleeping  hab- 
its changed  since  you 
ca«e  to  the  nursing 
ho«e?  If  yes.  in  what 
way? 

-  Are  you  able  to  get  help 
during  the  night  if 
needed? 

♦  What  kind  of  help  is 
needed? 

*  Is  staff  response 
tiaely? 

-  Oo  you  feel  there  are 
adequate  care  supplies 
at  this  facility? 

-  If  not.  can  you  give  ae 
an  exaaple  of  why  you 
feel  this  way? 

-  Is  your  faaily  involved 

in  assisting  you  or  if 

learning  to  help  you? 
-  Do  you  feel  thfre  is  ad- 

equate staff  at  this 

facility? 

-  If  not.  can  you  give  me 

an  exaaple  of  why  you 

feel  this  way? 

-  Does  staff  assist  and/or 

' 

encourage  activities 

;        1 

(e.g..  R.O.M..  aurfHila- 

\                    ,                    j 

tion  AOL,  coMMunication 

. 

prograMs,  feeding)? 

-  How  often  does  staff 

assist  in  activities? 

-  Is  there  anything  resi- 

• 

dent  would  like  to  do 

• 

•  i 

j 
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SURVEY  AREA 


n71-176  (cont'd) 


OeSCRVATION 


LONG  TERN  CARE  SURVEY 


INTERVIEWING 


for  hinsclf /herself  that 
staff  is  doing? 

-  Is  rasidont  coafortabia 
(a.g.  fra«  fro*  pain)? 

-  Is  your  cane/Mlkar/ 
crutches  coafortable  for 
you  to  use? 

-Did  anyone  Measure  you 
so  you  have  the  right 
size  cane/Malker/crutch- 
es? 

-Did  anyone  show  you  the 
correct  way  to  use  your 
cane/walker/crutchcsT 

-  If  the  facility  arrang- 
ed so  that  you  can  get 
around  easily? 

Asfc  ActiYitiM  Staff 

Oo  you  provide  inforaation 
to  nursing  staff  about 
tiae  and  place  of  activi- 
ties, plus  naaes  of  resi- 
dents who  tf  to  attend  or 
those  who  aight  be  inter- 
ested in  attending? 

-  Does  he/she  know  why  he/ 
she  is  in  a  chair? 

-  Is  resident  assisted  to 
use  bathrooa? 

-  Is  resident  coafortable? 

-  Does  he/she  see  thera- 
pist? (O.T..  Speech. 
P.T.)  and  how  often? 

-  Does  resident  go  to  a 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 
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n71-176  (cont'd) 

thtrapy  arta  or  dots 

therapist  coat  to  rtsi- 

• 

dtnt? 

. 

-- 

«■■ 

. 

-  Is  abit  to  rtach  ittas 

s 

Aih  Hmkm  Aide 

-Who  givt  you  infonMtion 
about  tht  tiat  and  pi act 
of  activitits  and  which 
rtsidtqts  art  to  atttnd? 
How  art  you  givtn  this 
inforaation? 

-Now  do  you  tncouragt  a 

i 

rtsidtnt  to  do  tht  aost 

for  thtmtif? 

s 

Ath  RMidtnt: 

"2 

-  Dots  ht/sht  know  why  ht/ 

P 

sht  nttds  a  whttUhair? 

-  Is  rtsidtnt  traiiMd  and/ 

or  tncouragtd  in  indt- 
ptndtnt  W/C  ambulation 

L-** 

>* 

and  activity? 

J8 

-  Dots  rtsidtnt  know  how 

. 

3' 

to  lock  and  unlock 

•  J 

[y 

whtti chair? 

2«e 

Ask  Sl,aff: 

% 

-• 

-  How  is  a  rtsidtnt  set  up 

for  indtptndtnt  W/C 

-^ 

aabulation? 

-  Nurst  Aidt  -  has  rtsi- 

•>» 

dtnt  rtctivtd  instruc- 

- 

1 

tion  in  trans ftr  ttch- 

ni^uts? 

9 

In  addition  to  appropriatt 

s 

#_ 

inttrvitw  qotstions  abtvt: 

. 

•  ■ 

■.'■      '           ■     .   . 

» 

•  r 

r 

■   .  ■  ■  .'  '■ 
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SUKVEY  AREA 


n71-176  (cont'd) 


OBSERVATION 


LONG  TERH  CARE  SURVEY 


INTERVIEWING 


Ask  Bgsid>nt; 

-  How  do  you  spend  your 
d«y? 

-  Can  you  do  sone  things 
for  yourself? 

-  Does  the  staff  give  you 
«  chance  to  learn  self- 
care  skills? 

Ask  Nurse: 

-  If  the  resident  had 
access  to  a  recliner 
chair,  Mould  he/she  be 
able  to  be  o*tt  of  bed? 

-  Is  the  tiae  out  of  bed 
coordinated  with  the 
activity  schedule  and 
necessary  care? 

A>fc  NHrw  Aidf : 

-  Does  this  resident  do 
any  self-care?  Why  not? 

>  If  no,  has  anyone  tried 
to  teach  him/her  to  do 
80M  cart? 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


I 


< 
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P 


• 


LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


Positioning 

ri75 

SNF  405.1124(0) 


Intent 


To  assure  that 
the  resident  is 
positioned  at  all 
tines  to  promte 
■axintM  therapeu- 
tic benefit  and 
coafort,  as  well 
as  safety. 


OBSERVATION 


Observe  residents  in  bed. 
chairs,  restrained,  or  in 
"protective  devices"  for 

-  body  aliflflaent 

-  positioning 

-  contractures  (when  did 
they  occur  and  what  is 
being  done)? 

-  ROH  prograa  (observe 
extent  &  technique  of 
provider) 

-  Assistive  devices 
(overhead  pulleys, 
slings,  splints,  etc.) 

-  Turning/repositioning 
scheduU  4nd  adherence 
to  the  schedule. 

-  Devices  to  aaintain 
positioning,  i.o., 
sandbags,  extra 
pi1l9«(«,  ate. 


SwtJfU  ,Qh»trYition> 

tn^  th»  n»d  Resident 


wr«#ri 
dition). 


•to  to 


as 

coodi 

Positioning/body  align- 

MMt 

Resting  splints  &  correct 

application 

Foot  positioning  boards 
Trap«<e 
Hand  rolls 
Elbow/leg  splints  ft 

correct  application 
Restraints 
Siderails  (padded) 
Special  Mt tresses 


INTERVIEWING 


a«k  B>tiilent: 

-  How  often  are  you 
turned/repositioned  by 
the  staff? 

-  Is  that  often  enough? 

-  Are  you  coafortable  now? 
Do  you  have  any  pain  or 
discoafort?  Where? 

-  How  long  have  you  had 
Joint  stiffness  (con- 
tractures)? 

-  What  kinds  of  exercise 
do  you  do  every  day,  in- 
cluding range  of  notion 
(ROH)?  How  long  does 
th«  exorcist  last  and 
how  frequently  do  you 
exercise  each  week? 

-  Do  you  wear  special 
dovues?  How  often? 

-  Contistontly? 

-  Are  they  always  applied 
and  reaovod  appropri- 
atoly  and  prqaptly? 
How  Often? 

-  ly  whoa? 

Brt,  K<sl  jR^ldent 

-  Why  tfo  you  have  to 
stay  in  bod? 

-  How  often  does  staff 
got  you  008? 

-  Do  they  know  how  to  get 
you  up? 

-  Who  sets  you  up  and/or 
assists  you  in  bedside 
AOl's? 

-  Ooos  staff,  therapist 
chock  positioning, 
supportive  devices? 


RECORD  REVIEW 


HD  orders  for  non-nsq 

i  ntervent  i  ons/treat- 

■ents. 

Plan  of  care  should  |i|>- 

dude  at  a  ■iniauai: 

♦  Restorative  goals 

♦  specific  Joints  to  be 
exercised 

♦  devices  to  be  used  in 
positioning 

♦  frequency  of  treatnent 
or  repositioning 

♦  resident  torching  in- 
foraation 

♦  resident  teaching 
inforaation 

♦  services  responsible 
for  carrying  out  the 
procedures 

<»  tiae  fraaes  for 
reaching  goals 
Nursing  progress  notes 
indicate: 

♦  Plan  has  been  iaple- 
aented 

♦  Progress  toward  goiils 

♦  Response  to  infor^*- 
tion  froa  reevaluajtiion 

'  Look  for  actual  tumiing/ 
repositioning  schediille 


EVALUATION  FACTORS 


Plan  of  care  should  be 
coaplete  (addressing 
resident  positioning 
needs)  and  plan  is  iaple- 
aentod  on  a  daily  basis. 
Care  givers  are  know- 
ledgeable re  plan  content 
Residents  arc  turned  as 
scheduled. 

In  good  body  alignaent 
with  proper  assistive 
devices  ft  o^ipaont. 
Contracturet  are  pre- 
vented and/or  treated. 
Plan  is  revlOMOd,  reeval- 
uated and  revised  at 
least  quarterly,  but  aust 
be  done  as  often  as 
patient  condition  dic- 
tates. 

Ask  aide  assigned  to 
deaonstrate  the  hand 
holds  he/she  uses  for 
RON.  If  aide  doesn't 
know.  RM  is  probably 
not  being  done.  Do  it 
"at  bath  tiae"  is  not 
sufficient. 


CROSS  REFERENCE 


B.h«hiHtativ> 

StJQd£tS 
405.1126(h) 
442.343(c)(2) 

NO  Orders 

Activities 

Resident  Rights 

Nursing-Staffing 

Inservice 

Social  Service 

Dietary 


I 
I 

I 


Z 


i 


1  ■ 
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LONG  TERM  CARE  SURVEY 

I 

■^ 

i. 

SIJRVEY  AREA 

OBSERVATION 

INTERVIEWING 

RECORD  REVIEW     \ 

EVALUATION  FACTORS 

CROSS  REFERENCE 

1 

F175  (cont'd) 

.                      I  .   .    - 

Blankets/pillows 
Cltan,  saooth  linen 
Clean,  appropriate  bed 
wear 

Turning  schedules 
ROM  schedule 

-  When? 

-  Does  staff  answer  call 
bells  propatly?  How 
soon? 

-  Is  resident  able  to 
reach  iteas  (e.g..  water 

\ 

■  i 

1 

*,  ^ 

0.0. B.  (as  tolerated) 
Water  available 

call  bell,  urinal, 
eaesis  basin,  tissues)? 

f 

J   \ 

All  adaptive  devices  are 

-  How  auch  confidence  do 

IT 

clean  and  in  good 

you  have  when  the  nurses 

IP 

repair. 

are  helping  you 

M, 

A11  assistive  supportive 

transfer,  or  turn  and 

w 

devices  are  clean  and 

so  on? 

■ 

in  good  repair. 

-  Does,  resident  go  to 
therapy  area  or  does 

< 

Soecific  Obssrvation  for 

therapist  coae  to 
resident? 

■% 

(geri •chair,  lounge  chair 

p 

in  rooa,  as  appropriate 

Bed  Rett  B»«id*nt 

to  condition) 
Arrangeaent  of  rooa  fac- 

- How  often  is  position 

- 

f 

ilitates  re«i dents  op- 

changed? 

1 

tiaal  independence  (e.g., 

-  What  activity  is  done  at 

% 

independent  eating. 

the  tiae  (e.g.,  R.O.M., 
toiletina,  OOB, 
grooaing? 

grooaing.  T.V..  radio. 

■*^ 

water) . 

rSS 

Positioning/body  align- 

-  What  can  resident  do 

£ 

aent. 

S 

Blankets/lap  robe,  pil- 

- Is  equipaent  available? 

^ 

lows,  foot  stool. 

-  Who  aaintains  and  cleans 

"»• 

Hand  rolls,  epiints. 

the  e<|uipaent? 

' 

f 

Clean,  dry  attire. 

-  What  is  the  schedule 

15 

Pressure  relief  device. 

for  this? 

« 

Restraints,  with  release 

-  What  training  have  you 

>i 

&  activity  schedule. 

had  to  learn  to  position 
patients  correctly? 

»*■ 

Call  bell  available. 

i 

f 

-^ 

. 

1 

1 

» 

1    • 

1 

E. 

■ 

3 

S 

o. 
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• 

' 

■ 

1 
1 

LONG  TERM  CARE  PURVEY 


SURVEY  AREA 


F175  (cont'd) 


OBSERVATION 


Sp«cific  Obiervation  for 
th.  Wh»l  Chair  »Mid»nt 
(as  appropri«tt  to 
condition,  including 
d«1ib«ratt  alterations 
Made  to  t^uipMnt  for 
specific  reasons.) 

-  Proper  fit 

-  Good  woricing  condition 

-  Appropriate  ane  rest, 
footrest,  leg  support, 
lap  tray 

-  Proper  positioning 

-  Pressure  reliyf  aids, 
(e.g.,  gel  flotation 
pads,  egg  crate 
•attrcss.  sheepskin) 

-  Set  up  for  independent 
W/C  aafeuUtipn 

-  Functional  adapted 
toilet  area 

-  Transfer  techniques 
0|)servt  hOM  staff  wheel 
the  r«sid«nt  (e.g.,  do 
they  infon*  before 
starting  noveaent)? 
Are  patients  aoved 
wheeling  forward  and 
facing  elevator  doors? 
Observe  staff  for: 

-  verbal  cues 

-  physical  support 

-  body  Mechanics 

Specific  Observation  for 
the  Aabulatory  Resident 
(as  appropriate  to 
condition) 

-  Gait  (steady/unsteady) 

-  Appropriate  devices  for 


INTERVIEWING 


Chile  .flOMni 
-  How  oftcr 


Was  there  any  part  of 
your  orientation  when 
you  first  cane  to  work 
here  that  addressed 
positioning? 

Do  you  have  any  periodic 
reviews/updates  on 
positioning?    | 

CH^irflMnJ  Rtsidcilt 

often  is  resident 
repositioned/takfn  out 
of  chair? 

-  What  is  the  activity  at 
ti«e  ef  repositioning 
and/or  rf lease  of  the 
restraint? 

-  What  can  resident  do 
independently? 

AalUlUton(Jft2ijlCQl 

sosnr 

Is  resident  encouraged  to 

independently  annulate  to 

and  fro*  activities  and 

dining  rooa  (with  or 

without  personal  assist^ 

ance)? 

>  Dots  resident  do  as  Mich 

as  he/she  can 

independently?  < 

-  What  does  resident  do? 

-  Now  do  you  know  that 
resident  is  Maxiiially 
independent? 

-  If  it  is  not  working 
independently,  how  do 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


t". 


LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


FWS  (cont'd) 


OBSERVATION 


aabulation  (e.g..  cane. 

crutches,  hcai-sling 

Posture 

Appropriate  staff 

assistance  in 

aabulation 

Grab  bars  (halls,  bath/ 

shower  area) 

Functionally  adapted 

toilet  area 


INTERVIEWING 


Nursing  Services 
G.  AdBinistration 

of  Prugs 

F183-184 

SNF  40S.n24(g) 

ICf  442.337 


F186 
1. 


The  patient 
is  identified 
prior  to  ad- 
iiinistration 
of  a  drug. 


Observe  a  drug  pass  with 
at  least  20  residents 
receiving  medication. 
See  SOH  Appendix  N. 
Transmittal  No.  174  for 
details  of  the  Surveyor 
Methodology  for  Detecting 
Medication  Errors. 

-  Observe  medication 
administration  tech- 
niques (e.g..  hand- 


you  deal  with  it? 
-Is  there  something 
resident  would  like  to 
do  that  he/she  is  not 
allowed  to  do  (e.g.. 
shave  self,  apply  make- 
up, style  own  hair)? 

-  What  training  have  you 
had  in  learning  to 
position  residents  and 
do  range  of  motion? 

-  What  opportunity  do  you 
have  for  ongoing 
training? 

-  Who  does  the  actual 
training? 

Check  question  placement 
under  Interviewing.  May 
be  more  appropriate  for 
resident's  rights  section. 
Observe  wheeling  technique 
used  by  staff. 


RECORD  REVIEW 


Ask  Resident 

-  Do  you  always  receive 
your  medication  on  time? 

-  If  not.  what  is  the 
problem? 

-  Do  you  receive  the 
correct  medication? 

-  What  does  it  look  like? 

-  Who  explained  your 
medications  to  you? 

-  What  reactions  do  you 
have? 

-  What  happens  i  f  you  have 
a  question  or  refuse  to 
take  your  medication? 

-  Who  gives  you  your 
medication? 

-  Do  your  medications 
change  in  appearance? 


Review  the  medication 
administration  record, 
(as  appropriate) 

See  S.O.M.  Appendix  N. 
Transmittal  No.  174  for 
details  of  the  record 
review. 


EVALUATION  FACTORS 


CROSS  REFERENCE 


If  the  combined  total 
of  significant  A  non- 
significant errors  is 
St  or  above,  a  deficiency 
is  present. 

Any  significant  error  is 
cause  for  a  deficiency. 

See  Appendix  N  for 
details. 


Physician  Services 
405.1124(b)(7) 

Pharmaceutical 
Services  Sup>r- 
vision 

405.1127(a) 

442.336(a)(b) 


LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


F187 
2. 


Drugs  and 
biologicals 
are  admin- 
istered as 
soon  after 
doses  are 
prepared . 


F188 

b.  Adninistered 
by  same  per- 
son who  pre- 
pared the 
doses  for  ad- 
ministration 
except  under 
single  unit 
dose  packet 
distribution 
system. 


Exception: 
ICF  residents 
may  self  ad- 
minister 
medications 
with  their 
physician's 

peniissioni 


washing,  pouring  of 
dosage,  position  of 
resident). 


-  Do  the  nurses  stay  with 
you  when  you  take  your 
medication? 

-  Do  any  of  the  medi- 
cations bother  you? 

-  Do  you  generally  have 
available  the  medi- 
cations you  need? 

-  Are  there  any  problems 
in  administering 
medications? 

Note  drug  doses  refused  by 
resident  and  how  handled 
by  staff. 
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LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


H.  ConfonMnce  with 


Phy»ician  Drug 

Orders 

F189 

F190 

n91 

SNF  405.1 124(h) 

ICF  442.334(a) 
Drugs  »rt   adain- 
isttrcd  in  ac- 
ordanc*  with 
writtM  orders 
of  the  attending 
physician. 


Inttnt 


OBSERVATION 


Conbine  with  observation 
of  drug  pass. 


INTERVIEWING 


All  residents 
receive  aedi ca- 
tions as  ordered 
by  the  physician. 


RECORD  REVIEW 


Review  the  latest  rtcap 
of  the  physicians  Orders 

Review  the  nedicatitn 
adainistration  recdrd 
(as  appropriate) 

See  S.O.H.  Appendix  N, 
Transaittal  No.  174  for 
details  of  the  record 
review. 


EVALUATION  FACTORS 


See  Appendix  N  for 
details 


CROSS  REFERENCE 


Physician  Services 
40S.n23(b)(7) 


< 


3. 


• 
S 


e 

r 
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LONG  TERM  CARE  SURVEY 


SURVEY  AREA 
CROSS  REFERENCE 


DIETETIC  SERVICES 
(Condition  of 
Participation) 

SNF  (405.1)25) 


Hengs  and 

Nutritional 

Adequacy 


OBSERVATION 


0  Specific  Obsarvationt 
which  Miyht  b*  indica- 
tiv  of  nattibl*  nutri. 
tion  prablft: 


F194 

SNF  (405.1125(6)) 


ICF  442.332(a)(1) 


Ft96 

Menus  are  planned 
and  followed  to 
•eet  the  nutri- 
tional needs  of 
each  resident  in 
accordance  with 
physicians*  orders 
and.  to  the  extent 
■edically  possible, 
based  on  the  reco«- 
nended  dietary  al- 
lowances of  the 
Food  and  Nutrition 
Board  of  the 
National  Research 
Council,  National 
Acadeny  of 
Sciences. 


Clinical 

-  underweight/ 
overweight 

-  dehydration 

-  edCM 

-  craclied  lips 

-  pallor 

-  doll  or  dry  hair 

-  swollen  or  red 
topgue 

-  bleeding  guns 

-  decubitus  ulcers 

-  infections 

0  Physiologic  factors 
which  May  affect 
intake: 

-  Swallowing  diffi- 
culties 

-  Voniting 

-  Food  intolerance 

-  Poor  dentition 

-  Sore  aouth 

-  Constipation  ' 

-  Diarrhea 

-  Inability  to  feed 
slef 

-  Decreased  visual  and 
olfactory  acuity 

-  Unable  to  cowiunicate 

-  Loss  of  appetite 

0  Psychological/Social 

-  Confusion 


INTERVIEWING 


Ask  dietary  Manager  to 
explain  the  procedure  for 
•taking  substitutions  and 
recording  the  changes. 
-Is  nenu  usually 
followed? 


Ask  Resident! 

1.  How  are  your  Meals? 

2.  Are  there  foods  you 
are  not  allowed  to 
have? 

3.  Are  you  on  a  special 
diet? 

4.  Do  you  receive  foods 
that  are  not  appro- 
priate for  your  diet? 
If  so,  what  do  you  and 
the  staff  do  about 
that? 

5.  What  tine  do  you  re- 
ceive breakfast,  lunch 
and  Supper?  Oo  you 
always  receive  a  meal 
at  nealtiiM?  If  not. 
why?  What  happens 
then? 

6.  Do  you  like  the  taste 
of  the  food? 

7.  Is  the  teaperature 
appropriate  (i.e. , 
Milk  chilled,  coffee 
hot.  etc.)? 

8.  Oo  you  get  enough  to 
eat?  What  do  you  do 
if  you're  still 
hungry  after  a  neal? 


RECORD  REVIEW 


Review  Nutrition 

asiett— nt  for  th« 

foil  owing  docu— ntatii^i^r 

0  Usual/ideal  body  weight/ 
height 

0  Dietary  allergies/ 
sensitivities,  abililty 
to  chew  and  swallow 
regular  foods  without 
difficulty. 

0  Full  or  partial  dentjures 

0  Mental  and  cnotional 
condition 

o  Physical  appearance, 
skin  condition 

0  Appetite  and  food  prle- 
ference. 

0  Vitamin  and  mineral 
supplements. 

0  Food  and  fluid  intake 
in  measurable  terms  ipd 
frequency  of  meals. 

0  Degree  of  assistance 
needed  in  eating, 
related  mobility.   | 
vision,  or  other  identi 
f ied  problems.     I 

0  Medications  (e.g., 
diuretics,  insulin, 
antibiotics,  etc.) 

0  Related  laboratory 
findings  (e.g..  fasting 
blood  sugar,  cholester- 
ol, sodium.  potassiuCi, 
hemogl ob  i  n .  BUN ,  se  r u* 
albumin,  transferrin  or 
creatinine-height  inf^x 
if  available). 


EVALUATION  FACTORS 


I  Were  physician  diet 
orders  followed? 

I  Did  nursing  plan  for 
feeding  and  assistance 
at  mealtime? 

I  Is  there  rehabilitative 
use  of  assistive  de- 
vices, if  appropriate? 

)  Is  modification  of 
consistency  of  meals 
made  if  resident  has  a 
problem  or  change  in 
condition? 

I  Arc  between  meal  and 
bedtime  snacks  pro- 
vided as  needed? 

I   Is  socialization  at 
meals  provided? 

i  Has  dietitian  provided 
counseling  of  resident 
and  family  as  needed 
(related  to  diet)? 
Usual  body  weight  is 
maintained/supported? 
Is  there  evidence  that 
the  plan  is  being 
carried  out  (e.g..  doc- 
umentation in  the  resi- 
dent's chart,  observa- 
tion by  the  surveyor, 
and  resident/staff 
interviews)?  If  the 
resident  refuses  meals 
or  does  not  respond  to 
intervention,  the  notes 
in  the  chart  should 
indicate  efforts  to 
intervene  or  provide 
counseling. 


Physician  Services 

405.1123 
442.346 

Hedicil  Rturii 

405.1132 
442.318 

Nursing  Servio^ 
405.n24(e)(f) 


Special i2ed 

Rehibiliidt 


U£ 


Services 
405.1126 

Patient  Care 
Management 
405.1124(d) 


LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


n96(  cont'd) 


Intent 
Ensures  that  each 
resident  receives 
food  in  the  a«ount, 
kind,  and  consis- 
tency to  support 
optirMi  nutritional 
status. 


OBSERVATION 


-  Excessive  food  likes 
and  dislikes 

-  Refusal  to  eat 

0  Selected  biochwiMl 

chanoes  which  ■iqht 
indication  changes  in 
nutritional  stutus: 

-  Visceral  protein 
status 

0  serua  albumin 

0  transferrin 

o  BUN 

o  SeruM  electrolytes 


During  nealtiiie  ob- 
serve the  resident 
for: 

-  adherence  to  food 
preferences 

-  adequate  space  for 
eating 

-  self-feeding  skills 

-  proper  position  for 
eating 

-  ability  to  eat  foods 
served 

-  use  of  adaptive 
feeding  devices 

-  amount  of  food 
actually  eaten 

-  protection  of 
resident's  clothes 

-  anount  of  time 
resident  is  allowed 
to  chew  and  swallow 

-  Assistance  provided 
as  needed  to  and  from 
dining  area 

-All  beverages  are 
covered] 


INTERVIEWING 


9.  Do  you  receive  nourish- 
ment in  the  evening?  Do 
you  have  a  choice  about 
what  you  want  to  eat? 

10.  Do  you  receive  medi- 
cines during  meals? 
If  yes,  do  you  know 
what  it  is  or  what  it 
is  for? 


11.  Do  you  get  food  from 
outside  of  facility 
that  you  buy  or  family 
brings?  How  often? 
What  kind  of  food? 

12.  How  often  does  anyone 
from  the  kitchen  come 
to  ascertain  your  feel- 
ings and  opinions  on 
the  food  service,  your 
portion  site,  etc.? 

13.  Where  do  you  eat  (e.g., 
dining  room,  your  room, 
etc.)?  Is  this  your 
choice?  Do  you  have  a 
choice  of  where  you 
eat? 

14.  How  often  have  you 
seen  a  therapist  for 
your  Swallowing  diffi- 
culties?" "How  has 
the  therapist 
instructed  you/staff/ 
iUiily  on  methods  to 
improve  your  swallow- 
ing? 

Ask  Dietician 

-  Describe  the  meal 
planning  input  you 
receive  from 
residents. 


RECORD  REVIEW 


0  Food/drug  interactions 

0  Mental /emotional  assess 
ment  as  it  relates  to 
resident's  food  habits. 

Review: 

o  Plan  of  Care 

0  Nursing  Notes 

Review:       i 

0  Physicians  orders 

o  Progress  notes 

0  Notes  from  other  profes- 
sional disciplines  as 
appropriate. 

Nutritional  status  depends 
not  only  on  adequacy  of 
menu  planning  but  also 
whether  the  resident  eats 
the  food  and  how  the  body 
uses  it.  While  the  sur- 
veyor is  not  responsible 
for  individual  nutritional 
assessments  of  residents, 
when  specific  information  i 
is  needed  during  the     | 
survey  to  make  •  com- 
pliance  decision,  the 
surveyor  will  utilize  the 
following  minimum  assess- 
ment guideline: 

Menu  Evaluation 

0  Adequate  in  energy  and 
nutrients 

-  Protein 

-  Calories 


EVALUATION  FACTORS 


Is  there  evidence  that 
the  resident's  progress 
is  regularly  observed 
(e.g.,  awareness  of 
food  and  fluid  intake 
such  as  acceptance  of 
foods,  food  consumed, 
and  resident's 
appetite)? 

I  Is  fluid  intake  for 
resident  encouraged, 
Foley  catheter,  problem 
feeders  monitored? 

I  Is  there  general  evi- 
dence as  to  whether 
poor  resident  condi- 
tions are  due  to  poor 
care  or  whether  the 
facility  has  taken 
appropriate  measures 
to  prevent  or  resolve 
problems. 

Is  there  indication  of 
progress  toward  desired 
outcomes?  If  not.  is 
the  evidence  of  re- 
evaluation  available 
within  specified  time 
frames? 

When  the  antropometric 
and  clinical  data 
do  not  correlate  with 
dietary  data,  (food 
intake,  dietary  sup- 
plements) the  surveyor 
should  take  note  that 
the  problem  may  not  be 
nutritional. 


CROSS  REFERENCE 


Nursing  Serviot 
-40S.1 124(f) 


5 


LONG  TERN  CARE  SURVEY 


SURVEY  AREA 


F196( cont'd) 


«> 


OeSERVATION 


Assistanct  bting  providtd 
in  cast  of  choking, 
inconti nonet,  falling, 
or  othtr  tatrgtncits. 

Nursing  Staff  suptrvision 
of  dining  artat  including 
rtsidtnts'  room  during 
■tal  tiMS. 


INTERVIEWING 


OD 

m 
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RECORD  REVIEW 


-  Vitaain  C 

-  Calciua 
Scltcttd  tvaluaticn  of 
rtsidtnts  for  in  ildpth 
rtvitw: 

A  chtcic  list  can  bit  ustd 
to  tvaluatt  daily  wnus 
for  basic  foods: 
(ust  standard  strving 

protions) 

Daily  food  plan  s^uld 

includt: 

NILK  GROUP 
I  pt  Bilk 

NEAT  GROUP 

S  tquivaltnts:*  n  tquiv- 
altnt  t^uals  I  o^b  of 
Mat  (tdibit  portion) 
wtightd  afttr  cooking 
(this  includts  togs, 
dritd  Mas,  btani,  nuts, 
and  all  Mat, 
poultry). 


EVALUATION  FACTORS 


■ani, 
f{>( 


VEGETABLE  AND  FRUtT  GROUP 

5  strvicts  or  aorti 
including  a  dark  gt'irtn  or 


r 


dttp  ytlTow  vtgtta^it  for 
vitaain  A  valut  tvt^y 
Othtr  day  and  a  citrus 
fruit  or  othtr  fruit  rich 
in  Vitaain  C  daily, 


CROSS  REFERENCE 


LONG  TERN  CARE  SURVEY 


SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


F196  (cont'd) 


Obstrvc  serving  portions 
sizes  on  all  mau  it««s: 

HILK  GROUP 
-  I  pint  daily 

Source  of:  Protein 
CalciiM 
Phosphorus 
B  Coaplex 

NEAT  GROUP 

-  5  lean  aeat  equivalents 
(1  aeat  equivalent  s  1 
oz  aeat.  poultry,  fish, 
cheese  A  eggs;  also 
dried  peas,  beans,  and 
nuts). 

Source  of:  Protein 
Iron 
Vitaain  B12 

VEGETABLE  ANO  FRUIT  GROUP 

-  5  servings  or  aore 
(1/2  cup  s  I  serving) 
Source  of:  Vitaain  A.C, 

B6,  Folacin, 
Fiber 

BREAO-CEREAL-POTATO- 
LEGUNE-PASTA  GROUP 

-  7  servings 

()  s«rwing  s  t  slice 
bread;  1/2  cup  other; 
3/4  cup  flake-type 
cereal ) . 


BREAO-CEREAL-fOTATO-^ 
LEGUNE-PASTA  GROUP 

7  servings 

FATS  ANO  SWEETS 


(Without  this  group  the 
diet  contains  1,41S 
Kcal ) 

Diets  should  be  adapted 
froa  facility's  currently 
approved  diet  aanual. 


Nenus  are  dated  and  eon- 
tain  ainiaua  portion 
sizes. 

Are  substitutions  noted  on 
the  file  copy? 

Are  substitutions  aade 
within  the  saae  food  group 
i.e.,  aeat  for  another 
source  of  protein  in  the 
aeat  group,  or  vegetable 
of  siailar  nutritio<Hl 
value? 
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LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


-u- 


EVALUATION  FACTORS 


CROSS  REFERENCE 


F196  (cont'd) 


FATS  AND  SWEETS 
(to  tncrMSt  caloric 
intakt) 

I00I2E0  SALT 

(unltss  contraind1c«t«4) 

Ad«4)uate  fiber  in  diet 


0  Oocuaentation  of  dec! 
sien  to  withdraw  or 
btgin  artificial  fttding 
and  hydration. 

Check  Mnus  for  varitti 

Art  they  specific  {i.t^i 
statts  kioils  of  fruit, 
juice,  vegetable)? 

SELECTED  NUTRITIONAL  ji 
REQUIREMENT  RECORD  REVJJW 

N.B.  The  basal  energy  e*> 
penditure  (BEE)  and  ca- 
lorie re^wireaent  using 
Harris-4enedic  formula 
recognizes  the  variation 
in  eneray  needs  for  in- 
dividuais. 


1. 


Anthrapa— try. 


utiiii 


NOTE:  The  following 
saiiple  foraulat  and 
guidelines  are  net  the 
only  acceptable  guides 
available.  The  surveyot 
should  ask  to  use  the  ' 
assessaent  guidelines 
used  by  the  facility 
before  using  the  ones 
provided  here. 


0  tuportant  indicatoi 
of  nutritional  out 
coAes. 


0  Disease  state  can 
adverse  effect  on 
desired  body  weight 


ii.. 
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LONG  TERM  CARE  SURVEY 


SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


F196  (cont'd) 


2.  Wiyht  for  Hpi9h^ 


CiUulatiBii 

Fewales: 

Allow  100  lbs.  fi 
first  5  ft.  of  height 
plus  5  lbs.  for  f4ch 
additional  inch 

Hales: 

Allow  106  1bs.  f^l 
first  5  ft.  of  hi^ght 
plus  6  lbs.  for  Mch 
additional  inch  ] 

EstiMtino  Caloric  wiads 

1.  FORMULA:  Harris-  | 
Benedict  Equation 

(13.7J)|  Wt. 
in  CM] I 

-  (6.8  X  Agc)=BEe 


Nen:  66  *   (13.7 
♦  (S  X  Ht 


Woaen:  65. 5  ♦  9.6 
<»  (1.7  X  Ht.  in 

-  (4.7  X  Age)=BEE 

Parenteral  Anabolic: 
1.75  X  BEE 


in  Kg) 


Wt.  in  Kg.) 
) 


Oral  Anabolic: 
(Kcals) 


1.S  > 


BEE 


LONG  TERN  CARE  SURVEY 


SURVEY  AREA 


n96  (cont'd) 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


Oral  Haintenanc*: 
1.20  X  BEE 
(Kcals) 

Netric  Conversions 
(Approx) 

pounds  (lb.)  X  0.45 
kilograas  (Kg) 

inches  (in.)  x  2.5  ^ 
centi«eters  (ca) 


Estiwatinp  Protein  fifeds 

t.  Allow  0.8  graa  protein 
per  kilograa  of  (deal 
body  weight. 

2.  Increase  to  \.2  *■   1.5 
gii/kg  for  patie«ts 
with  depleted  p(-#tein 
stores  (decubitei. 
draining  wounds. , 
fractures.  *tc.)| 

fluid  Requira— nt 

Based  on  actual  body 
weight: 


Over  55  years  with  li* 
Mjor  cardiac  or  rer||1 
diseases: 
(NOTE:  2.2  lbs.  eqii^ls  1 
kg  of  body  weight) 


EVALtiATION  FACTORS 


CROSS  REFERENCE 
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LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


n96  (cont'd) 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


Exa«p1e:     120  lbs/2.2  Hbs. 
s  54. S  kg  (55 
kgs) 

55  kg  K  30  cc  - 
1.650  cc/d«y 

Isotonic  Standard 
Tub*  FMding  = 
ApproxiMtoly 
water. 


Note: 


r 


Aanutation  X  of  Badw  Wf|ght 


Lea 

Below  Knees 

Am 

At  Elbow 


20X 

10X 

6X 

3.6X; 


Suyyttytl  Standard* 


kiOaUUl 
ItlLlitlj 


4i 


Evaluating  StnnificaAr^  of 


Weioht  Ln« 

if  body  weight  loss 


X  0 


Inter- 


Significant  Severe 

La»«       \ML- 


I  week  1-2X 

I  awnth  5X 

3  Mnths  7  1/2X 

6  Mnths  10X 


EVALUATION  FACTORS 


2X 

5X 

(>2X 

10X 


FroM  Blackburn,  et  a1:  ''Nu- 
tritional  and  Hetabolie 
Assessiient  of  the  HospiKal- 
ized  Patient:  JPEN  volJ  <. 
1977. 
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LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


n96  (cont'd) 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


Lab  Indices  for  Viscera^ 
Proteins 


EVALUATION  FACTORS 


i 


3.5<-3.2 


Albuaiin  9/dl 
Total  Lunphocyte 

Count  (cu/M)         1800-1500 
Transferrin 

(If  Available)        200n180 


Moderate 
Defic- 

ieno 

3.2-2.8 

lbOO-900 
180-160 


Severe 
Oefic- 

iency 
2.8 

900 
160 
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LONG  ICRH  CARE  SURVEY 


SURVEY  AREA 


B.  Therapeutic 
Diets 

SNF  405.1125(0) 


FI98 

ICF  442.332(b)(1) 
(2) 


n99 

1.  Therapeutic 
diets  are  pre- 
scribed by  the 
attending  phy- 
sician. 


n82 

2.  Therapeutic 
Menus  are 
planned  in 
writing,  pre- 
pared, and 
served  as 
ordered  with 
supervision  fro* 
the  dietician 
and  advice  fro« 
the  attending 
physician  when- 
ever necessary. 


OBSERVATION 


SysteM  for  the  provision 
of  diets: 

0  Dietetic  service  Kardex 

or  file 
0  Therapeutic  aenus 
0  Nourishaent  preparation 

and  service 
0  Ade^tuacy  of  nourishaent 
o  Individual  aenus  or 

diet  cards 

SPECIAL  FFFDIWCS- 
The  surveyor  should  also 
atteaat  to  observe  that: 

o  Staff  use  proper  tech- 
nique in  adainistering 
feedings  and  aedi ca- 
tions. Check  to  see 
that  staff  checks  for 
location  of  tube  before 
feeding  and  that  tubing 
is  irrigated  before  and 
after  addition  of  aedi- 
cation. 

o  Unused  ai Ik-based  tube 
feeding  should  be 
discarded  in  a  tiaely 
aanner 


INTERVIEWING 


Ask  Staff: 


tr,   type  of  thera- 
peutic diets? 
Tiae  of  nourishaent 
activity,  who's  respon- 
sible? 

Itourishaent  provided  for 
day  of  survey? 


The  surveyor  should  inter- 
view staff  reoardino  their 
knowledge  of  the  feeding 


schedule  and  training  in 
adainistering  tube 
feedinas.  Soae  residents 
havino  difficulty  in 
soeakino  or  swallowing 
with  the  tube  in  plar* 
(i.e..  poor  to1eration>. 
The  surveyor  should  in- 
quire if  aouth  feedin9  w»%. 


Ask  Resident: 

If  the  resident  is  able 
to  be  interviewed,  sug- 
gested questions  aay  be: 

1.  How  long  have  you  been 
fed  by  this  tube? 

2.  When  was  the  last  tiae 
you  tried  to  eat  by 
aouth?  What  happened? 

3.  How  often  do  you 
receive  the  feeding? 
Is  this  consistent? 


RECORD  REVIEW 


Review: 

-  Physician  diet  orders 
acdical  record 

-  Nurses'  Kardex 

-  Dietary  Kardex 

-  Therapeutic  diet 

-  Diet  cards 


in 


T 


Note: 

-  Consider  appropriateness 
of  special  diet-upd*ted 
and  reviewed  since 
adaission. 

-  Progress  notes  refUct 
reevaluation  of  rest- 
dent's  progress  on.^iet 


EVALUATION  FACTORS 


of  riii- 


Selected  nuaber 
dents  on  therapeutic  liets 
should  be  considered  for 
indepth  reviews 


Tube  Feeding 
Review: 

-  Plan  of  Care 

-  Identify  frequency,  aat. 
of  feeding  based  on  the 
physician's  order  and 
the  tiae  span  over  which 
each  feeding  is  accoa- 
plished. 

-  Medication  and  tre^Haent 
records 

-  Fluid  intake  recor<^4 

-  Nuaber  of  calories  |4s 


On  Pureed  diets: 

0  Ordered  by  physician 
0  Prepared  fresh  daily 
0  Saae  calories  and/or 

food  groups  as  if 

served  wtiolt. 

Pureed  foods  »rt  coordin- 
ated with  general /regular 
aenu. 

On  Tube  Feeding: 

0  Has  the  feeding  been 
ordered  by  physician? 

o  Is  tube  feeding  nutri- 
tionally adequate? 

0  Have  atteapts  been  aade 
to  progress  tube  feed- 
ing if  Indicated? 

0  Have  changes  in  resi- 
dent condition  been 
noted  and  addressed. 


CROSS  REFERENCE 


Nursing  Servieet 

405.1124 

405.n24(c) 

(d.)  Patient  care 

plan 
(f.)  Supervision  of 

patient 

nutrition 
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LONG  TEim  CARE  SURVEY 


SURVEY  AREA 


n97-199  (cont'd) 


OBSERVATION 


INTERVIEWING 


4.  Does  the  staff  htip  you 
in  fcedirtg?  Do  you  foel 
co«fort«bi*/safe  with 
«11  the  staff  who  p«r- 
fom  the  focding?  If 
not.  what  happens? 

5.  Are  you  losing  or  gain- 
ing weight?  What  is 
your  goal? 

6.  How  often  is  the  tube 
changed?  Who  docs  this? 
Do  you  feel  coafortabic/ 
safe  with  all  staff  who 
perfoni  this  procedure? 

Interview  staff  regarding 
af  diah^tir 


RECORD  REVIEW 


0  What  nourithaent  docs 
the  diabetic  patient 
receive? 

0  tf  diabetic  patient 
refuses  the  aeal ,  what 
is  don*  to  suppleaent 
the  acalT 

If  resident  is  able  to  h> 


JQU 

Hi 


nuattiant 

1.  How  long  have  you  been 
on  your  diabetic  diet? 

2.  Do  your  know  soa*  of 
foods  you  auSt  avoid? 
What  are  they? 


well  as  aaount  of  addi- 
tional water 
Periodic  reassessaent  of 

ability  to  swallow 
Record  should  indiute 
aeasures  taken  to  pne- 
vent  diarrhea  and  con- 
stipation and  to  triiat 
if  they  have  develoiped. 


Diabetic  Diets 
Review: 

0  Pertinent  Laboratorly 
data: 

-  urinary  glucose 

-  serua  glucose 
0  Wt.  gain/losses 


EVALUATION  FACTORS 


weight  loss,  consti- 
pation, diarrhea,  skin 
condition)? 

0  Have  observed  problaas 
been  coordinated  with 
other  departaents  and 
resolved? 

0  Is  feeding  being  aoni- 
tored  to  tflsurt  that 
feeding  is  occurring  at 
the  ordered/appropriate 
rate? 

0  Varied  nourishaents  as 
preferences  allow? 

On  Diabetic  Diets  and 
Other  Therapeutic  Diets 
o  Ordered  by  Physician 
0  Varied,  nutritionally 

adequate 
0  Individual iied  to  suit 

resident 
0  Re-evaluation  indicates 

diet  aottt  dbjectives. 

If  not  appropriate. 

docuaefltatieit  is 

provided 
0  Laboratory  results 

support  diagnosis 
0  letween  aeaTs  nourish- 


aent  provided 

and  recorded  in  aeas- 

urable  aaewntt. 
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LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


F197-199  (cont'd) 

£138 

Therapeutic  diets 
prescribed  by  the 
attending  physician 


EJ23 

Therapeutic  menus 
are  planned  in 
writing,  prepared 
and  served  as 
ordered  with  super- 
vision fro*  the 
dietician  and 
advice  from  the 
physician  whenever 
necessary. 


OBSERVATION 


Observe  tray/Mai 

service: 

0  Low  sodium  diets  are 

platable  (taste) 
0  Sugar  sources  on 

diabetic  diet  trays 
0  Salt  sources  on  sodium 

restricted  diet  trays. 


INTERVIEWING 


3.  Do  you  receive  a 
nourishment  between 
meals  or  before  going 
go  bed? 


FOR  THE  RESIDENT  WITH  DECU8I 


Functioning  system  to 
provide  the  needed 
nutrients: 

-  Resident's  general 
appearance 

-  Meal  service 

'•'  Food  acceptance 
4-  Adherence  to  food 
preferences 

-  Food  supplement 

♦  Type  to  support 

♦  Method  of  service 

♦  Assistance  provided 

♦  Timely  provision  aS 
ordered 

-  Portion  sites 

-  Conforms  to  physicians 
orders 


1.  Regarding  knowledge  of 
dietary  needs. 

2.  What  do  you  do  when 
this  resident  refuses 
milk,  meats,  bread, 
etc.? 

3.  What  nourishments  are 
provided  to  this  res- 
ident? How  often? 

4.  What  happens  when  a 
weight  loss  is  noticed 
with  this  resident? 

Ask  Resident: 

).  Has  anyone  talked  with 
you  about  the  import- 
ance of  eating  your 
meals? 

2.  Do  you  get  foods  that 
you  don't  eat  on  your 
tray? 

3.  When  do  you  feel 
hungry? 

4.  Do  you  get  between  meal 
nourishments? 


RECORD  REVIEW 


-irf 


•ttA  \ 


US  ULCERS 

1.  Identify  residents  wiii 
conditions  that  immobf 
ilize  or  prevent  vol- 
untary body  movement. 

2.  Identify  location,  nu*^ 
ber,  size  and  depth  of 
decubitus  ulcers. 

3.  Calculations  of  kilo- 
caloric  and  protein 
levels  as  needed. 

4.  Micronutrient  need 
assessment  and 
recommendation. 

5.  Progress  notes 

*  monitor  weight 

*  monitor  healing  of 
decubitus  ulcers. 

6.  Pertinent  Laboratory  |  > 
Data 

*  Hemoglobin/HematocrU 
*■   Serum  Albumin 

*  Total  Lymphocyte 
Count 

7.  Fluid  Intake 

*  sufficient  to  maint^|in 
hydration 


EVALUATION  FACTORS 


A  system  is  in  place  to 
provide  the  type  and 
amount  of  nutritional 
support  needed  by  the  re' 
sidents  who  have  developed 
decubitus  ulcers. 

Food  and  supplementation 
are  provided  in  a  method 
to  ensure  intake  of 
nutrients  needed  by 
residents  with  decubitus 
ulcers. 

Nutritional  intervention 
is  assessed  and  reassessed 

to  ensure  appropriate  in- 
tervention for  acceptable 
health  care  outcome. 


CROSS  REFERENCE 
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LONG  Teim  CARE  SURVTV 


^ j  SURVEY  AREA 


n97-»W  (cont'd) 

Th*rap«utic  diets 
prtscribcd  by  tb* 
attending  pbyti- 
ci«n 

uas 

Therapeutic  Menus 
are  planned  in 
writing,  prepared 
and  served  as 
ordered  with 
Supervision  fro* 
the  dietician  and 
advice  fro*  the 
physician  whenever 
necessary. 


OBSERVATION 


Systea  in  place  for  the 
the  correct  prevision  of 
renal  diets. 

•  Individualized  aenu 
~  Dietary  Staff 

Utilize  Menu  when 
serving  diets. 


INTERVIEWING 


Interyiew  Staff  regarding 
knowledge  of  renal  diets: 

1.  Uhat  foods  should  be 
restricted  when  a 
patient  has  kidney 
problcMS? 

2.  What  nourishMents  are 
given  to  these 
patients? 

3.  Are  fluias  restricted? 
Ask  Resident; 

1.  Are  you  on  a  special 
diet? 

2.  What  foods  Must  you 
avoid? 

3.  Do  you  feel  hungry? 

4.  Do  you  eat  everything 
at  MealtiMes? 

5.  Are  the  foodi  the 
kitchen  sends  you  the 

^  correct  ones  for  your 
diet? 

6.  Haf  the  dietitian  ex- 
plained your  diet  to 
y»*i? 


RECORD  REVIEW 


Renal  Patient  Dimt   B^iy« 

>  Pertinent  Laboratory  Data 

♦  Serua  Sodfua 

♦  BUN 

♦  SeruM  Potass iuM 

♦  Albuain 

♦  HoMatocrit 

♦  Creatinine 

■  Pertinent  Ned i cat i oak 

♦  VitaMin/Hineral 

♦  SupplcMonts 

'  Weight  gains/losses 


EVALUATION  FACTORS 


On  Renal  Bi>t^ 

-  Ordered  by  physician 

-  Written  Menu  nutri- 
tionally coaplete  in 
so  far  as  aedically 
possible,  including 
calories 

-  Individualized  to  suit 
resident 

-  Laboratory  testing  as 
heeded 

-  Coordination  with 
dialysis  unit  to 
deienaine  effective- 
ness of  diet 


CROSS  REFERENCE 


Nursiny  Servir^ 
405.1124 

(d)  Patient  Care 
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(f)  Supervision  of 

Patient 
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LONG  TERM  CARE  SURVEY 


SURVEY  AREA 


C.  Preparation 

F204 

SNF  405.1125(e) 


F205 

I.  Food  is  prepared 
by  Mthods  that 
conserve  its 
nutritive  value 
and  flavor. 


F206 

2.  Heals  ire   pala- 
table, served  at 
proper  teapera- 
tures.  They  are 
cut,  ground, 
chopped,  pureed 
or  in  a  fora 
which  Meets 
individual  resi- 
dent needs. 


F207 


If  a  resident 
refuses  food 
served,  appro- 
priate substi- 
tutes of  siailar 
nutritive  value 
are  offered. 


OBSERVATION 


Observe: 

o  Feeding  assistance  is 
provided  or  not  provid- 
ed by  staff 

0  Length  of  tine  resi- 
dents sit  and  wait  for 
■eal  service 

0  Food  is  served  soon 
after  cooking  or  re- 
frigerated 

0  Trays  are  free  of 
spillage  of  foods  or 
liquids 

o  Foods  are  appropriately 
covered  and  kept  at  a 
proper  teaiperature 

o  Cooking  and  service 
utensils  are  clean, 
sanitary  and  grcaseless 

0  Refrigerated  foods  aust 
be  covered 

0  Leftover  and  pre-cooked 
foods  Mist  be  dated 
and  labeled 

0  All  cooked  food  stored 
above  raw  aeats  in 
refrigerator 

0  Temperature  gauge  on 
or  in  refrigerator  to 
record  te«perature 

0  Shelving  to  allow  air 
circulation 

0  Food  not  stored  in  re- 
frigerator Must  be 
stored  off  the  floor 
(This  is  applicable  to 
food  stored  in  walk-in 
refrigerator  and 
freezer.) 


INTERVIEWING 


I    RECORD  REVIEW 


Review: 

0  Plan  of  Care 

o  Progress  notes 

0  Notes  froa  other  pro- 
fessional disciplines  to 
determine  rehabilita- 
tion potential  to  self 
feed,  use  of  assist4nce 
devices. 

o  Record  of  food  substitu- 
tion to  detennine 
alternate  choice 
provided 

0  Standardized  recipis 


EVALUATION  FACTORS 


The  facility  has  kitchen 
and  dietetic  service 
areas  adequate  to  aeet 
the  food  service  needs. 
These  areas  arc  properly 
ventilated,  arranged, 
and  equipped  for  sanitary 
refrigeration,  storage, 
and  preparation  of  food. 
Equipment  and  storage 
^reas  are  clean,  well 
Maintained,  within  pro- 
per teMpcratures  ranges, 
and  safe 

Proper  teMpcratures: 
(Fahrenheit) 

Frozen  food  storage  ~ 
0  or  below 

Cold  food  storage  -r 
40-45  degrees 

Hot  food  holding  equip- 
ment —  140  degress 


Dishwasher  wash  cycle  — 
150-160  degrees 

Dishwasher  rinse  cycle  — 
160-180  degrees  or  a 
color  change  in  therMO- 
paper;  or  adherence  to 
Manufacturers 
recoMMcndations 


CROSS  REFERENCE 
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LOMG  TERM  CARE  SURVEY 


SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


F207  (Cont'd) 


INTENT 

To  provide  foods 
that  are  safe  and 
nutritious 

SNF  495.1125(0) 


No  rust  on  shelves 
No  dripping  or  spillage 
on  shelves  and  floors 
Degree  to  which  diet 
modification  is  coa*- 
ensurate  with  residents 
tolerance  and 
capabi 1 i  ty 
Residents  for  aeal 
satisfaction 
Observe  appearance  of 
food  color,  texture, 
aroMa,  and  flavor 
Less  than  75X  of  aeal 
is  consuMed 
Type  of  substitutions 
provided 


Progress  notes 

Diet  card 

Day's  aenu  substitute 

record 


Dietary  personnel  are 
clean  and  fret  of  infec' 
tious  disease.  They 
practice  acceptable  tech- 
niques and  procedures  to 
keep  foods  at  proper 
teaperatures  and  pro- 
tected against  contaain- 
ation. 

Is  dietary  i|ifonution 
pertinent  to  dietary 
aodifi cation? 

Has  resident  been 
assessed  for  eating  pro- 
graa  to  aaintain 
independence? 


Tite  food  substitute  is 
of  siailar  nutritive 
value  as  the  refused 
itea  (e.g.,  ailk  refused, 
alternate  of  calciua  rich 
food  should 

be  provided. 
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LONG  TERN  CARE  SURVEY 


SURVEY  AREA 


D.  Frequency 

F206 

SNF  405.n24(il) 


F209 

ICF  442.331(a) 


F2I0 


At  least  three 
Ileal  s  are  served 
daily  at  regular 
hours  with  not 
More  than  a  14- 
hour  sp^n 
between  a  sub- 
stantial evening 
■eal  and  break' 
fast. 


F211 

2.  To  the  extent 
■edically  pos- 
sible, bedti«e 
nourishaents 
are  offered  to 
all  residents 


OBSERVATION 


0  Menus  as  under  A  on 

page  63 
0  Who  serves  nourishaents 
o  Nourishaent  list  and 

schedule 


INTERVIEWING 


Interview  various  resi- 
dents about  the  nourish- 
aent  service: 

0  Are  nourishaents  offered 
routinely? 

o  At  what  tiae  are  they 
offered? 

0  By  whoa? 

0  What  kind  of  nourish- 
aents are  offered? 


RECORD  REVIEW 


Review 

0  Menu  as  under  A 
0  Nourishaent  List 


EVALUATION  FACTORS 


Three  aeals  or  their 
equivalent  are  served 
daily  with  not  aorc  than 
a  14-hour  span  between 
the  evening  aeal  and 
breakfast.  . 

The  nourishaent  service 
is  aore  difficult  to 
evaluate:  aust  find 
evidence  that  patients 
are  offered  nourishaents 
on  a  planned  basis  and 
docuaented. 


CROSS  REFERENCE 


i 


LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


t.   SUffin^ 

SNF  405. n2S  (a) 


F213 


Food  service 
personnel  are 
on  duty  daily 
over  a  period 
of  12  or  aore 
hours. 


Intent 


Persons  »re 
providing  ser- 
vices coMnensur- 
ate  with  their 
level  of 

training;  and  at 
the  level  of 
sophistication 
needed  by  the 
residents. 


OBSERVATION 


-  Food  service  personnel 
are  on  duty  for  all  de- 
fined dietary  responsi- 
bilities: 

-  Supervision 

-  Food  Preparation 

-  Dishwashing 

-  Cleaning 

-  Duty  Schedules 


INTERVIEWING 


Interview  personnel  to 
verify  that  they  are 
aware  of  their  respons- 
ibilities and  Job 
descriptions. 


RECORD  REVIEW 


EVALUATION  FACTORS 


■  Froii  an  assMsatnt  of 
the  total  dietetic  ser- 
vice operation: 

■  The  dietetic  supervisor 
is  capable  of  the  over- 
all Mnageaent  and  sup- 
ervision of  the 
dietetic  service. 
There  are  dietetic 
personnel  on  duty  over 
a  12-hour  period  who 
deaonstrate  ability  to 
perform  tasks  ade- 
quately. 

Dietetic  personnel  re- 
ceive appropriate  or- 
ientation and  training 
consistent  with  their 
duties  and  responsi- 
bilities. There  is 
evidence  that  the 
dietetic  staff  are 
knowledgeable  about 
food  service  policies 
and  procedures  and  ap- 
ply these  accepted  pro- 
fessionals practices  in 
their  daily  work. 
Services  provided  are 
consistent  with  the 
size,  scope  and  fac- 
ilities available. 


CROSS  REFERENCE 
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LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


SPECIALISED 

BEHABILITATIVE 

SERVICES 

r2i4 

SNF  405.1126 
F215 

SNF  40S.n26(b) 

F216 

ICF  442.343 


A.  PLAW  OF  CABE 
ICF442.343(c)(l)(2) 

F217 
Rehabilitative 
services  are  pro* 
vided  under  a 
written  plan  of 
care,  initiated 
b«  the  attending 
phvsiclan  and  de- 
veloped <n  con- 
sultation Mith 
appropriate  ther- 
apist(s)  and  the 
nursing  service. 

B.  THERAPY 
F218 
ICF442.343(a)(c)(d) 

Therapy  is  pro- 
vided according 
to  orders  of  the 
attending  physi- 
can  in  accordance 
Mith  accepted 


OBSERVATION 


OBSERVE  BESIDEMTS 
As  per  "Restorative  Nurs- 
ing Activities  of  Daily 
Living" 

SNF  40S.n24(e)2(b) 

ALSO: 

OBSERVE  RESIDENTS  IN 

THERAPY  AREAS: 

-  Is  privacy  provided 
during  treatacnt,  as 
applicable  (e.g..  cub- 
icle curtains,  rooa 
dividers,  one  to  one 
area)? 

-Is  there  appropriate, 
courteous  resident/ 
staff  interaction? 

-  Are  therapy  areas  appro 
-priate  to  treattient 
given  (e.g..  saall. 
quiet  area  for  speech/ 

language/  hearing 
test  and  sessions, 
large  for  P.T..  exer- 
cise and  therapy 
groups,  O.T.  perceptual 
testing/splinting. 
A.O.L.  adaptations 
area,  as  applicable)? 
-Is  equipaent  clean  and 
in  good  working  cond- 
ition? Is  it  operating 
as  per  Manufacturer 
instructions  (e.g.. 
hydrocolTator  te«p.. 
parafin,  whirlpool, 
etc.)? 


INTERVIEWING 


ASK  RESIDENT: 

(or  asit  staff,  if  resident 

has  severe  coMMinication 

prob1e«): 

■  Are  you  receiving  any 
ttind  of  therapy?  P.T.? 
O.P.?  Speech? 

■  Miat  iiinds  of  ther- 
apist(s)  are  working  with 
you  on  your  swallowing 
problcM? 

-  What  kinds  of  therapists 
have  instructed  you  on 
how  to  iaprove  your 
swallowing? 

-  How  do  the  iiethods  to 
iaprove  swallowing  help 
you? 

'  How  often  do  you  see  the 
therapist? 

'  What  happens  if  the  ther- 
apist is  absent  for  sch- 
eduled treatments? 

'  Where  do  you  receive 
your  therapy? 

'  How  long  have  you  been 
receiving  therapy? 

'  Do  other  staff  acabers 
assist  with  therapy?  Who 
and  in  what  way? 

'  Are  you  in  a  confortable 
environaent  (rooai  teap- 
erature,  privacy,  etc.)? 

'  Do  you  have  input  into 
developing  or  revising 
your  therapy  treataents? 

-What  things  did  you  do 
iaaediately  before  enter- 
ing this  facility,  that 
you  are  unable  to  do 
now? 
ASK  THERAPY  STAFF: 


-  How  aany  days/hours  per 
week  do  you  provide 
therapy? 

Do  you  participate  in  the 
developaent  of  the  res- 
ident's overall  plan  of 
care?  In  what  way? 
Do  you  utilize  P.T. 


RECORD  REVIEW 


REVIEW; 

-  Plan  of  care 

-  Doctors'  orders 

-  Nursing  assessacnt  and 
progress  notes 

-  Aide  assignaent  sheets 

-  Therapy  assessaents/ 
evaluations  (includes  a 
ainiaua  of): 

♦  naae.  age.  date, 
diagnoses 

♦  referring  physiciar 
and  reason  for 
referral 

♦  history,  precaution^, 
liai tat ions 

♦  objective  docuaent^i 
tion  (e.g.,  tests. 
aeasurcaents) 

♦  rehabilitation 
potential 

-  Treataent  plan  (incites 
a  ainiaua  of): 

♦  specific  rehabilit^^ 
tion  needs  and  object- 
ives 

♦  treataent  to  aeet 
specific  aeasureablli 
rehabilitative  goal 

♦  Type,  aaount.  fre- 
quency, duration, 
aodalities 

♦  naae  of  therapist(s|) 
who  will  provide 
treataent 

♦  restorative  nursing 
follow-thru  (recoa- 
aendations  for  plar 
of  care) 


EVALUATION  FACTORS 


Are  rehabilitation 
services  integrated  with 
restorative  nursing? 
Do  therapists  part- 
icipate in  developaent 
of  resident  plan  of 
care? 

Do  observations  and  in- 
terview indicate  that 
services  are  provided  in 
conjunction  with  24  hour 
nursing,  and  in  accord- 
ance with  the  overall 
plan  of  care  regarding 
restorative  nursing  and 
specialized  rehabilita- 
tion services? 


CROSS  REFERENCE 


Nursing  Services 
405.1124 
442.338 
442.319 
442.341 

Physician  Services 
405.1123 
442.346 

Nedical  Records 
405.1132 
442.318 

Activities  Proffraa 

405.1131 
442.345 

Resident  Rights 

405.1121(k) 
442.311 

Training 

405.1121(h) 
442.311 

Infection  Control 

405.1135 
442.315 
442.327 
442.328 


IS 

Z 

o 


I 


90 

S. 

I 


LONG  TERN  CARE  SURVEY 


SURVEY  AREA 


r2l8  (cont'd) 

professional  pract- 
ices by  qualified 
therapists  or 
qualified 
assistants. 

C.  ESQfiBUi 


ICr  442.343(f) 


F2)9 

1.  A  report  of  the 
resident's  pro- 
gress is  con- 
Mini  cated  to 
the  attending 
physician  with- 
in 2  weelts  ef 
the  initiation 
of  special i led 
rehabilitative 
services. 


ICr  resident's 
progress  Mist  be 
revie«ied 
regularly. 


OeSERVATION 


Are  assistive  devices 
being  provided  as 
needed? 

Oo  assistive  devices 
fit  well,  function  and 
are  used  properly 
(e.g.,  Mheelchairs. 
crutches,  braces,  glas- 
ses, hearing  aids, 
canes,  artificial  liabs 
assistive  eating 
devices)? 

Is  staff  responsive  to 
resident  expressions  of 
discoafort? 

How  are  the  prescribed 
treataents  and  training 
■eeting  the  needs  of 
the  resident? 
Are  parallel  bars 
sturdy  and  well  sec- 
ured to  floor?  Are 
systeas  designed  for 
weight  lifting  sturdy 
and  well  secured;  if 
attached  to  wall  with 
rigging  and  hand  grips 
in  good  conditions? 
Are  nonverbal  residents 
provided  with  aeans  of 
cowMinication  (e.g., 
writing  tablets  and 
utensils,  picture 
cards)? 

Are  visually  Impaired 
residents  provided  with 


INTERVIEWING 


"aides"  In  what  way  (if 
interviewing  the  regist- 
ered physical  therapist)? 
How  do  you  assure  carry- 
over of  therapeutics  in 
your  absence? 
How  often  do  you  provide 
inservice  to  staff? 
What  topics  are  covered? 
Oo  you  have  opportunities 
to  attend  inservices? 
How  do  you  coMMinicate 
patient  progress/regres- 
sion, etc.  with  phys- 
ician, nursing  personnel, 
faaily.  other 
disciplines? 
How  aany  residents  cur- 
rently are  receiving 
P.T.,  O.T.,  Speech- 
language  pathology  and 
audiology  therapy 
(SLP/AT)  . 

Oo  you  utilize  the  ser- 
vices of  a  certified 
occupational /therapy 
assistant  (if  interview- 
ing the  registered  occu- 
pational therapist)? 
If  so.  in  what  way? 
Is  space  available  for 
the  conduction  of  your 
therapy? 

Is  equipaent  readily 
available  to  aeet  res- 
ident needs? 
Is  there  a  coordinated 
interdisciplinary 


RECORO  REVIEW 


♦  identifies  aodajliities 
that  will  be  delltgated 
to  non-siiill  stvff 

Progress  notes  inlicate 
that  plan  of  rehapri  1  i ta- 
tion  care  has  beett  re- 
evaluated by  the  physi- 
cian and  therapist  as 
necessary  but  at  least 
every  30  days. 
Coaaunication  with 
physician: 

♦  2  weeic  progress  after 
initiation 

♦  aonthly  progress 

♦  discharge  suaaa^y 
Treataent  docuaentption: 

♦  frequency 

♦  suaaary 


EVALUATION  FACTORS 


CROSS  REFERENCE 


etutU£il 

FirrirnnMnf 

405.1)34 

442.324 

442.325 

442.326 

442.328 

442.329 

442.330 

DiRtttic  Servicet 

405.1125(0) 

442.329 

442.331(c) 


I 


< 
p. 


i 


I 


LONG  TOM  CARE  SURVEY 


SURVEY  AREA 


F220 

2.  The  resident's 
progress  is 
thereafter  re- 
viewed regular 
1y  and  the  plan 
of  rehabilitat- 
ive care  is  re- 
evaluated as 
necessary.  But 
at  least  every 
30  days  by  the 
physician  and 
therapist. 


ICF  resident's 
plan  Must  be  re- 
vised as  necessary 

INTEHT 

Therapy  services 
irt   provided  that 
Mill  assist  the 
resident  to  attain 
his/her  opti«a1 
level  of  function. 


OBSERVATION 


■agnificrs  and  large 
print  books? 

Is  equipment  such  as 
whirlpool  cleaned 
between  patients? 


INTERVIEWING 


approach  toward  rehabi- 
litation of  the  geriatric 
resident  evident  in  your 
facility?  In  what  way 
do  you  see  this? 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 
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SURVEY  AREA 


PtwriiMutita) 
SfrYitti 

F221 
SNf  405.1127 


f522 • — 

A.  Sop«rvision 


?I23 

ICr  442.336(a)(b) 


nzi 

SNF  4«S.n27(a) 
Th«  phinMcist 
rfvifws  the  drug 
rt^imtn  of  MCh 
rt>i4«fit  4%  iMtt 
•oAtMy  9,  rtports 
<wty  irrt9u1arities 
to  %h9  aoOiMl 
Oirvctor  4m4 
«Oainistr«tor. 


OeSERVATION 


Observe  resirtoAtS  for 
•xCoss.  &t4«tion  or 
atfvers*  effects: 

♦  drool ifl9 

♦  shuffling  geit 

♦  involuntary  aovaaents 
of  Uabs.  tong«e,  fac- 
ial miscles 

♦  loss  of  affect 

♦  drowsiness 

♦  postural  oOnoniilittes 

♦  pHI  rolling  aoveaent 
Observe  for  depression 
aggitation 


A  registered  nurse 
My  oe  utilized  to 
perfom  this  aon- 
thly  rfview  for 
ICf  resitfrnt*. 
Also  the  attending 
or  st«ff  physician 
■MSt  revie**  aedi- 
cation  quarterly. 


mrCRVIEWING 


I  III  I'l 


Areyou-atiare  of  the  aed- 
iC«iio<i«  yoa  are  taking- 
use;  fi^oueecy.  contrain- 
dictipns? 

Has ! your  physician  dis- 
cussed thd  Mdi  Cat  ions 
yOti,  ^re  talring.  with  you? 
How  Moyapdi  C4ti  oris  are 
you  tpfcing? 

Hew  do  you  feel  the  aed- 
cat ion  helps  you? 
-  Hew  do  Mdications  bother 
yoo?  (O.g..  Mie  you  feel 
na«ts«ated  or  diizy) 
Have  you  told  anyone 
about  this? 


RECORD  REVIEW 


-  How  Often  does  the  phane^ 
acist  review  the 
resident's  Medications? 
To  whoa  does  he  report 
any  irregularities? 
When  the  phanNCist  re- 
ports irregularities, 
what  is  done  about  it? 
To  t^ioa  do  you  report 
any  problem,  about 
■ediiiation? 

-  Do  you  feel  the  residents 
art   receiving  the  proper 
Medications,  aaount  and 
ki«<(? 

Is  the  pharaaci St  .avail- 
able to  you  for  consult- 
ation? 


--#:~VrM^- •■  -rt 


Review  aed teal  record: 

-  to  see  if  pharaacist  or 
nursehas  reviewed  a  drug 
regiaen  on  a  aonthly 
basis.' 

-  for  evidence  that  the  re- 
viewer has  reported  ir<- 
regularities  to  the 
physician  or  other  who 
has  authority  to  correct 
the  irregularities  for 
evidence  that  the  irre^ 
ularities  have  been 
evaluated. 

-.  review  nurses  notes,  pro* 
gross  notes,  care  plan^ 
etc.  for  any  adverse 
reaction  to  aedication  I 
and  indication  that  cor* 
recti ve  action  was  taken. 

-  screen  the  drug  therapy 
of  the  residents  includOd 
in  the  saaplo  using  tho 
indicators  (foras  if  pre- 
pared) outlined  in  SON 
Appendix  N  Transaittal 
#174. 

-  review  pharaacists  druf 
regiaen  aonthly  reports 
to  deteraine  if  phansa' 
cist  has  coaaented  on 
potential  irregulariti^J. 
screened  out  through  tt Is 
process  (need  full  yeai 


EVALUATION  FACTORS 


Reviews  were  perforaed  in 
the  facility.  There  was 
evidence  of  a  review  per- 
foraed on  every  resident 
whose  record  was  reviewed 
indepth.  In  records  re- 
viewed, the  *«'*''Tgt  pre- 
scription utilization  was 
not  substantially  over  6.1 
If  it  is,  review  for 
appropriateness.  Apparent 
irregularities  wore  ident- 
ified and  reported. 
Refer  to  SON  Appendix  N 
in  174  for  further  in- 
fofaation  on  drug  reg- 
iaen review. 


CROSS  REFERENCE 


WiMS»cian«  Servif  t 


405.1123(b) 
442.346 

Nurtiny  Srwif  t 


405.1124 
442.338 
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LONG  TERN  CARE  SURVEY 


SURVEY  AREA 


r224  (cont'd) 


B.  Labeling  of 
Oru^s  and  Bio- 
logicals 

F225 
SNF  405.n27(c) 


OBSERVATION 


r226 
ICF  442.333 


F227 

The  labeling  of 
drugs  and  biologi 
cals  is  based  on 
currently  accepted 
professional  prin- 
ciples and  includ- 
es the  appropriate 
accessory  and 
cautionary  inst- 
ructions as  well 
as  an  expiration 
date  when 
applicable. 

INTENT 

To  assure  that  re- 
sidents receive 
Medications  as 
ordered  and  that 
they  are  monitored 
for  possible  side 
effects. 


Observe  labels  of  Mdicat 
ions  for  residents  obscrv 
ed  on  drug  pass  tour  for: 

-  naae  of  drug 

-  dosage  foni 

-  strength  of  drug 

-  quantity  of  drug 

-  expiration  date 

-  presence  of  a  control 
nuaber 

-  appropriate  accessory  or 
cautionary  statwwnt 


INTERVIEWING 


Where  does  the  pharmacist 
perform  his  drug  regimen 
review? 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 
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LONG  TERN  CARE  SURVEY 


SURVEY  AREA 


• 

Badiolof ical 

F228 
SNF  405.1128 

r229 
SNF  405.1128  (a) 

A.  Provision  of 
Serv  cei 

F230 

1.  All  services  are 
provided  only  on 
the  orders  of  a 
physician. 

F231 

2.  The  attending 
physician  is  no- 
tified proMptly 
of  findings. 

m 

o 
o 

OBSERVATION 


Observe  syaptoas  of 
tar^tcd  residents,  e.g.. 
drainage,  odors.  Jaundice, 
fevers,  tdeaa,  etc. 


INTERVIEWING 


RECORD  REVIEW 


Ask  Nursino/Behabilitatiwg 


Staff; 

-  What  do  you  do  when  you 
think  «  resident  needs 
laboratory  work  don»  - 
blood  work,  cultures, 
etc.? 

How  long  does  U  take  to 
get  lab  results  back? 

-  What  do  you  do  with  the 
results  when  they  do  com 
back? 

-  Do  you  have  any  probleas 
with  your  laboratory 
services? 

How  are  lab  spcciaens 
stored? 

-  Do  you  have  any  instruct- 
ion fron  the  lab  regard- 
ing collection  and  stor- 
age of  speciaens? 


Review  the  physician's 
order  sheet  to  see  if: 

-  orders  for  lab  services 
are  signed 

-  that  there  are  orders  for 
tests  that  have  been 
done. 

Nursing  progress  notes  are 
reviet<ed  for  docuaentation 
of  physician  notification 
of  lab  results. 

I^hysician  progress  notes  Or 
cither  docuaentation 
indicating  that  the  phy- 
ilcian  is  aware  of  lab 
riesults. 


Tlhere.  are  lab  reports  on| 
t{he  aedical  record  for  all 
tiests  ordered  (except  if 
just  perfomed). 


EVALUATION  FACTORS 


There  Mist  be  signed  phy- 
sician orders  for  all  lab/ 
radiology  services 
perfomed. 

Record  results  of  all 
testing  in  the  aedical 
record. 

There  is  docuaentatioo  in 
nursing  or  physician 
notes  to  indicate  the  re- 
sults of  lab  tests  were 
promptly  coaaunicated  to 
the  physician. 

When  lab  tests  are  per- 
foraed  the  resident  should 
be  informed  of  significant 
findings  and  the  possible 
therapeutic  alternatives. 


CROSS  REFERENCE 


Nursing  Services 
40S.ll24(a)(b)(c) 
442.343 

Physician  Servifot 
405.1123(b) 
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LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


F232 

3.  Signed  and 
dattd  reports  of  a 
clinical  labora- 
tory, x-ray  and 
other  diagnostic 
services  are 
filled  Mith  the 
patient's  aedical 
record. 

IMTENT 

To  assure  that  lab 
tests  are  perforaed 
as  ordered  and 
findings  tn 
reported  to  phy* 
sicians  are  «ade 
aware  of  syaptons 
that  My  require 
lab  tests. 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


Social  SerYitet 

F233 
SNF  405.1130 


F234 
SNF  405.1130(«) 

r23S 

ICF  442.344(d) 

A.  Plan 

F236 
The  Medically  re- 
lated social  and 
eaotional  needs  of 
the  residents  trt 
identified. 

B.  Provision  of 
Services 


f237 
1 .  Services  are 
provided  to 
■eet  the  social 
and  eMotional 
needs  by  the 
facility  or  by 
referral  to  an 
appropriate 
social  agency. 


OBSERVATION 


Observe  resident  for: 

-  level  of  alertness 

-  behavior  exhibited  (dis- 
oriented, confused,  un- 
cooperative, disruptive, 
aggressive,  anxious, 
withdrawn,  isolated, 
lonely). 

-  personal  appearance 

-  apparent  disabilities 

-  apparent  vision  and/or 
hearing  probletu  they 
exhibit  as  you  talk  to 
the* 

-  interaction  to  staff, 
other  residents,  faaily. 
visitors 

-  participation  in  group 
activities 

-  independence  in 
activities,  decision 
■aking 

-  Therapeutic  staff  inter- 
vention: constructive 
reaction  to  resident's 
behavior 

-  resident's  participation 
on  policy  making  bodies 
and  coMMittees  of  facil 
ity.  e.g..  resident 
councils. 


INTERVIEWING 


'  How  long  have  you  been  in 
the  facility? 

'  Can  you  explain  to  me 
why  you  are  here? 

'  Have  you  had  any  problea 
adjusting  to  the  facility 
i.e  .  loss  of  independ- 
ence? 

Have  you  had  any  other 
problcas? 

Has  staff  been  helpful, 
e.g..  financial? 
Do  you  have  any  family  or 
any  other  visitors? 
Do  they  have  any  problems 
with  which  this  facility 
has  not  been  helpful? 
If  exhibiting  disruptive 
depressed,  agitated,  an- 
xious, etc.  behavior-  I 
noticed  that  you  trt   up- 
set (quiet,  nervous,  un- 
happy) today,  Can  you 
tell  me  what  has  bothered 
you? 

Does  staff  respond  to 
your  suggestions  about 
your  own  care? 
Did  you  participate  in 
planning  what  care  you 
will  get  and  who  will 
give  it  to  you? 
Do  you  make  use  of  the 
dining,  activity,  common 
ity  room,  and/or  outdoor 
area? 


RECORD  REVIEW 


Review  medical  records  of 
residents  selected  for  iit- 
dcpth  review  to  determine 
that: 

-  Assessment  and  plan  of 
care  identifies  residents 
medically  related  social 
and  emotional  needs 
and/or  problems. 

-  Resident's  family  and 
home  situation.  inforiMt- 
ion  related  to  medical: 
and  nursing  requiremenlts. 
and  comnuntty  resources 
are  considered  in  makiiig 
decisions  regarding  th|^ 
residents  care. 

-  Medical  records  contain 
current  specific  infor-i 
matioo  signed  and  dated 
which  highlights  the 
social  and  emotional 
needs  of  the  resident  and 
significant  findings  and 
actions  are  entered 
promptly  in  the  medical 
record. 

-  Social  service  notes 
address  the  following, 
if  applicable: 

♦  losses  due  to  aging 

♦  relationship  with  staff 
and  other  residents 

♦  mental  status 

♦  behavior  problems 

♦  adjustment  to  the 
facility 

♦  illness 


EVALUATION  FACTORS 


The  residents  social  and 
emotional  needs  are  ident- 
ified. The  plan  of  care 
addresses  those  needs. 
The  plan  of  care  is  being 
followed,  reviewed  and 
revised  as  necessary.  The 
family's  needs  and  con- 
cerns are  addressed  if 
applicable.  There  is 
referral  to  appropriate 
agencies  if  necessary. 
Sufficient  space  is  pro- 
vided for  private  meetings 
and  discussions. 
While  it  is  not  a  program 
requirement  a  social  work- 
er or  other  staff  may 
contribute  to  the  resi- 
dent's care  plans  by  in- 
dicating personal 
strengths  that  can  be  used 
to  build  upon. 


CROSS  REFERENCE 


Nursing  Service^ 
SNF  405.1124 
ICF  442.338 


ActiYJtlM  , 
SNF  405.11^1 
ICF  442.345(a)(c) 
(d> 


Physicians  Services 
SNF  405.1123(b) 
ICF  442.346 

Patient  dra 


SNF  1124(d) 
ICF  442.346 

fnTinin—nt 

SNF  405.1130(b) 
ICF  442.344(c) 
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SURVEY  AREA 


F233-238  (cont'd) 


OBSERVATION 


F238 

2.  If  financial 
assistance  is 
indicated, 
arrangenents 
are  «adc  pronp- 
tly  for  refer- 
ral to  an 
appropriate 
agency. 


LONG  TERH  CARE  SURVEY 


INTERVIEWING 


-  Can  you  tell  me  about 
your  life  here?  What  do 
you  do  in  a  usual  day? 

-  Are  things  like  getting 
up,  bathing,  dressing, 
eating,  done  at  the  sane 
ti«e  for  everyone? 

-  If  you  could  change  so«e 
things  about  living  here, 
what  would  you  change? 

Ask  Social  Worker/Wur^P 
-When  the  social  worker  is 

readily  available,  delete 

"ask  the  nurse". 
-How  often  is  the  resident 

seen  by  a  social 

worker?" 

•  Who  is  responsible  for 
identifying  the 
resident's: 

♦  social  and  oMotional 
needs 

♦  fMily  and  hone 
situation 

♦  proble«$  and  needs 

♦  financial  needs 

How  are  needs  identified 

and  reported? 

Dots  resident  participate 

<n  the  developnent  of 

his/her  care  plan? 

Ask  nursing  how  often  the 

social  worker  sees 

resident. 

Does  the  social  worker 

discuss  residents  needs/ 

probleas  with  nursing 

staff  if  there  is  a  need 

for  nursing  to  be 

involved? 


RECORD  REVIEW 


-  Plan  of  care,  social 
service  notes,  reflect 
the  current  status  of  the 
resident. 

-  There  is  evidence  that 
the  residents  Mntal 
status  has  been  consider 
ed  when  plan  of  care  was 
developed. 

-  Vision  and  hearing  prob- 
leas have  been  addressed, 

-  Plan  of  care  addresses 
residents  needs  as 
observed  by  the  surveyor 
and  stated  by  the 
resident. 

■  Notes  and  plan  indicate 
that  needs  have  been  re- 
evaluated and  care  plan 
changed  as  necessary. 

'  There  Is  evidence  that 
the  probleas  and  needs  of 
the  faaily  have  been 
addressed. 

Thcpt  are  indications 
that  a  referral  has  been 
aade  to  the  appropriate 
•fltncy  and  a  stataaent 
descrfbino  why. 
There  is  docuaentatien 
fr«a  the  outside  agency 
Indicating  what  actions 
were  taken  and  any  plan 
for  follow-up. 


EVALUATION  FACTORS 


CROSS  REFERENCE 


SURVEY  AREA 


F233-238  (cont'd) 


OBSERVATION 


LONG  TERN  CARE  SURVEY 


INTERVIEWING 


How  is  physician  notified 
and  involvod  in  plan  of 
care? 

Ask  social  service  staff 
their  roTe,  function,  and 
Mhat  services  they 
provide. 

Ask  staff  what  referral 
services  are  available. 
If  services  are  being 
provided  by  outside  re- 
source, are  resources 
docunented  work  service? 
Ask  social  service  staff 
about  their  background 
and  education. 
If  there  is  a  consultant 
ask  staff: 

f  How  often  does  the  per- 
son co«e? 

♦  How  long  do  they  stay? 

♦  What  does  the  person  do 
while  in  the  facility? 

♦  What  assistance,  con- 
sultation is  being  pro- 
vided? 

♦  Ask  social  service 
staff  if  adequate  space 
is  provided  for  the*  by 
the  facility  to  conduct 
private  interviewfi  and 
Metings. 


RECORD  REVIEW 


-  The  ti«e  period  between 
date  of  referral  and  date 
of  services  is  reasonable 
and  if  not.  there  is  evil 
dence  of  follow-thru  by 
staff. 

-  The  outside  agency  has 
docunented  their  involve- 
nent  and  activities. 

-  Plan  of  care  deawnstratei 
awareness  of  behavior, 
articulates  the  reasons 
for  it.  and  indicates  in 
the  plan  of  care  an 
approach  to  the  behavior 

-  Assessment  should 
contain: 

♦  a  floMible  approach  to 
each  resident  (should 
be  individualited). 

♦  awareness  of  a  aental 
status  evaluation. 

♦  resident  history. 

♦  fanily  availability  fof 
planning,  resident  su^ 
port.  etc. 

♦  identification  of  prok« 
leas  resulting  froa 
placeaent. 

♦  recent  social 
adjustaent. 

♦  discharge  planning. 
•  The  record  reflects 


EVALUATION  FACTORS 


-  There  is  docuaentation 
of  collaboration  between 
nursing  and  social  work 
for  aeeting  eaotional 
needs. 


CROSS  REFERENCE 


Patient  Cire 


405.1t24(d) 
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LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


F233-238  (cont'd) 


ActiYities 

F239 

SNF  405.1131 


F240 

SNF  405. 1131 (b) 


F241 

ICF  442.345 


F242 


An  ongoing 
program  of 
meaningful 
activities 
provided 
based  on 
identified 
needs  and 


IS 


OBSERVATION 


General  level  of 
activities  throughout  the 
facility,  as  well  as  in 
specifically  designated 
areas. 

How  Many  residents  arc 
lying  on  their  beds  or 
sitting  in  chairs  staring 
at  the  walls  during 
waking  hours? 

What  is  the  level  of 
residents  interest  in 
activities  they  arc 
doing? 

Are  residents  positioned 
correctly  for  activity? 


INTERVIEWING 


How  does  he/she  spend 
the  day? 

Of  the  activities 
resident  has  during  the 
week,  what  does  he/she 
enjoy  «ost/1east? 
If  has  none,  why? 
Has  staff  asked  about 
his/her  interests? 
Suggested  specific 
activities  or  people  to 
get  acquainted  with  in 
response  to  interests? 
What  organized  activi- 
ties has  he/she  partici- 
pated in  this  past  week? 
How  does  resident  find 
out  about  upcoMing 
prograas  or  happenings? 


RECORD  REVIEW 


Social  Service  inter- 
vention with  faaily  and 
resident,  i.e.,  grief 
and  bereaveacnt 
counseling. 

-  Review  integrated  plajn 
of  care  for: 

♦  Plan  for  concerted 
social  services. 

♦  Plan  for  supportive 
services  for 
adjustaent. 

-  Adjustaent  goals. 

-  Interventions  for 
specific  conditions. 


Activities  Ac«««t— n» 
Interests  of  the  resident 
(past  and  present)  are 
identified  as  to  resi- 
dent's current  capabilif- 
ties  and  necessary 
adaptations  to  pursue 
their  interests. 


Oocuaentation  that  infof«- 
ation  about  social 
history,  aedical  probleM 
and  limitations  iapactihg 
residents'  activities  h^ve 
been  coaaunicated  to 
activities  personnel  and 
used  in  assessaent  and 
developaent  of  activitiH 
portion  of  care  plan. 


EVALUATION  FACTORS 


Are  each  resident's 
personal  interests  known? 
If  not,  what  actions  are 
being  taken  to  identify 
thea?  Residents  in 
facility  60  days  should 
not  be  without  mat 
identified  interests. 

Are  each  resident's  needs 
identified?  If  not.  what 
actions  are  being  taken 
to  identify  thea? 

Have  aedical  contraindi- 
cations been  identified 
in  the  care  plans? 

Needs  and  contraindica- 
tions of  residents  in  the 
facility  aore  than  30 
days  should  be  known  and/ 
or  have  a  plan  of  action. 


CROSS  REFERENCE 


Nursing  Services 
405.1124 
442.319 

Social  Servieet 
405.1130 
442.344 

Special  Rehabili- 
tative Services 

405. 1 126 

442.363 

Physician  Services 
405.1123 
442.329 


I 


< 

en 

w 

Z 

o 


1 

a 

OB 

c" 

3 
ffi 


90 

c_ 

« 

09 

9 

a 

I 

e 


LOMG  TERM  CARE  SURVEY 


SURVEY  AREA 


F242-( cont'd) 

interests  of 
each  resi- 
dent. It  is 
designed  to 
proiMte  op- 
portunities 
for  engaging 
in  nonMi 
pursuits, 
including 
religious 
activities 
of  their 
choice,  if 
any. 


F243 

2.  Unless  con- 
traindicated 
by  the  atten< 
ding  physi- 
cian, all 
residents 
»rt   encour- 
aged to  part* 
icipate  in 
activities. 


F244 

3.  The  activi- 
ties promte 
the  physical, 
social  and 
Mental  well 
being  of  the 
residents. 


OBSERVATION 


Are  needed  personal 
equipment  (e.g..  splints, 
glasses)  and  adaptations 
for  linitations  and 
safety  (e.g..  cardholder, 
goggles,  footrests)  used 
in  activities? 


INTERVIEWING 


Does  resident  get  out 
of  facility  to  activi- 
ties? 

Docs  resident  have  prpb- 
leas  getting  to  activi- 
ties? If  so.  does  the 
staff  assist? 
Does  the  staff  encourage 
residents  to  go  to 
activities? 

Does  resident  partici- 
pate in  Resident 
Council? 

Does  resident  have  free 
choice  of  activities? 
Wli«t  hind  of  activities 
do  liedfatt  residents 
engage  in? 

A»fc  totirttnt; 

Hove  you  ever  had  diffi- 
culty in  having  private 
visits?  Give  exaaples. 


RECORD  REVIEW 


Needs  of  the  resident  in 
the  foil  owing  arca%are 
identified: 

♦  social  interaction 

♦  creative  expression 

♦  work  and  service 
opportunities 

♦  intellectual  stiaula- 
tion  or  activities 
adaptation 

♦  physical  exercise 

♦  spiritual  or  religious 
expression 

Plan  of  care 
Used  all  available 
infonution  about: 

♦  interests 

♦  needs 

♦  indications  and 
contraindications  for 
activities  fro«  other 
assessacnts 

♦  physician  orders  and 
progress  notes 


EVALUATION  FACTORS 


Does  each  resident's 
activities  proaote  his 
physical,  social  and 
aental  well -being? 


CROSS  REFERENCE 


Bluaiul 
EnviranMnl 

405.1134 
442.329 

Infection  Cantrol 

405.113S 

442.328 

Resident  Rights 

405.n21(k) 

40S.311 


Medical   Records 

40S.n32 

405.318 

Patient  Care 


405. 1124(d) 
442.341 
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LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


F245 

4.  Equipaent  is 
■ainUincd  in 
good  working 
order. 


OBSERVATION 


F246 
5. 


Supplies  and 
equipaent  for 
activities  of 
interest  ^re 
available. 

IWTENT 


Each  resident  has 
individual  and/or 
group  activities 
to  Meet  activi- 
ties needs 
through  his 
interests  daily. 


Is  lighting  adequate 
throughout  the  facility 
for  activities  in  which 
residents  are  engaged? 

Do  aen  and  woiien  have 
activities  of  interest 
to  then? 

Do  residents  coaaunicate 
with  each  other  in 
activities? 

Are  aethods  of  coaauni- 
eating  upcoaing  activi- 
ties appropriate  to  the 
resident  populations? 

Specific  observation  for 
Physically  iaoaired/aUrt 
residents: 

Activities  adapted  to 
aeet  specific  needs  of 
the  resident. 

Alert  residents  have 
activities  of  interest 
and  at  their  cognitive 
functional  level. 

Specific  observations  for 


confused/disoriented- 
eaotionally  disturbed  and 
■entail y  retarded  resi- 
dents: 

There  are  current  calen- 
dars, clocks  and  patients 


12 


INTERVIEWING 


Ask  Nursino/Activity  Staff 


Do  they  know  the  inter- 
ests of  residents  under 
their  care?  TV  prograas 
they  like?  Activities 
they  want  to  participate 
in  today/this  week? 

■  Do  they  know  the  per- 
sonal equipaent  needed 
(e.g.,  glasses,  hearing 
aids,  reacher)? 

■  Do  they  know  the  adap- 
tive equipaent  used  by 
residents  for  specific 
activities  (e.g.,  talk- 
ing books,  built  up 
tools)? 

'  Do  they  talk  to  resi- 
dents to  identify  new 
interests  and  report 
these  and  "dislikes"  to 
activities  personnel? 
How? 

What  is  staff's  involve- 
aent  with  individual  and 
group  activities  of 
residents  in  their  care? 
How  do  they  deteraine 
interests  of  residents 
who  have  difficulty 
coaauni eating? 
What  activities  does 
resident  participate 
in  regularly?  Which 
activities  does  he/she 
enjoy  aost/least? 


RECORD  REVIEW 


Activities  notes  spell 
out  iapleaentation  of 
plan,  resident's  reactions 
to  specific  activities, 
approaches,  and  people. 

Residents'  participatii* 
in  individual  and  group 
self-started  and  organited 
structured  and  unstruc- 
tured activities     i 
tiaespent. 

Evaluation  of  plan  of  eire 
for:  changes  in  interests: 
changes  in  precautions, 
changes  in  needs,  new 
probleas,  approaches,  e|c. 

Plans  are  revised  as 
needed. 


EVALUATION  FACTORS 


Are  equipaent  and  sup- 
plies to  aeet  residents 
interests  available  and 
aaintained  in  good  work- 
ing order? 

Are  residents  evaluated 
periodically  with 
eaphasis  on  participation 
levels  and  desire  for 
new  activities? 

Are  plans  readjusted  if 
they  do  not  reach 
desired  outcoats? 

Residents  in  the  facility 
aore  than  60  days  should 
have  at  least  two  activi- 
ties per  week  of  interest 
to  thea  personally. 


CROSS  REFERENCE 
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LONG  TERH  CARE  SURVEY 


SURVEY  AREA 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


F246  (cont'd) 


and  patients  naaes  or 
synbols  visible  to  all 
the  residents. 

Staff  consistently  use 
techniques  such  as 
reality  orientation, 
empathy,  and/or  valida- 
tion therapy  as  per  each 
individual's  needs. 

Resident  has  fa«i1iar 
ite«s  if  available  in 
roo«  (e.g..  faaily  pic- 
tures, artwork,  afghan. 
chair  fro*  ho«e). 

Residents  in  restraints 
have  activities  of 
interest  geared  to  their 
abilities  when  restrained 
(e.g.,  table-top  activ- 
ity, nusic.  radio,  read- 
ing and  writing  aaterial; 
when  out  of  restraints 
(e.g..  walks,  exercise, 
group,  toileting). 

Small  group  and  one-on- 
one  involvement  with 
staff  reinforcing  appro- 
priate responses. 

Staff  reaction  to  resi- 
dent behavior  during 
activities  (e.g.,  crying, 
whining,  demanding,  non- 
verbal, agression. 


If  he/she  does  not  par- 
ticipate, why? 
Which  activities  appear 
to  relax/calm  the  resi- 
dent? Excite  him/her? 
How  does  staff  manage 
maladaptive  behavior 
(e.g..  abusive,  disrup- 
tive, combative)? 
Is  direct  care  staff 
involved  in  resident 
activities?  How? 
When  (weekends,  even- 
ings)? 

Does  resident  have 
one-to-one 

assistance  in  activi- 
ties? 

How  many  residents  have 
few 

activities  a  day  of 
interest  to  them  as 
individuals? 
Why  do  these  residents 
have  so  little  interest? 
What  is  your  plan  to 
find  more  activities  of 
interest  to  them  that 
will  meet  their  needs? 
What  types  of  residents 
seem  not  to  be  inter- 
ested in  activities? 
How  many  (who)  residents 
have  only  passive 
activities? 
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10N6  TERN  Care  survey 


MSERVATION 


loudness). 
Sattifit.QtotrviUfln  tor 

tMMUtt  U.  tMiMlljf 

in  rttldtnt: 

-  AppreprUto  itOM  for 
stnsory  onricliatnt 

in  rooa  (e.g..  TV, 
rodio,  ado<|u«U  light- 
ing) 

-  Resident  placod  in 
su^rtiv*  living 
•nwironatnt  (e.g., 
•round  HopTo,  in  hall. 
4Cti«it«««  r«gp,  sun- 
shin*.  fr«(li  4ir).  Mittn 
oupraprieto  U  t>iO 
r#«ido<)t  ntodt  «nd 
coriisistont  ««itli  tiM 
rosidtnt's  choice. 


Adf^uAU  lighting. 
FvnctieMl  «rM  h 

WPTOfHete  for  Mtivi- 
Vfi  «>f.*»ttrMt  (f.g.. 
reugious  Mrviees, 
erti  An#  cr«fis,  cook- 
ing, reedtna.  TV  Mttth* 
iltg,  card  pidytng, 
pert ids,  dt»«4«»iOA 
grovpt,  gerdening). 


tNTERVlEMlNG 


HOW  do  you  edept  activi- 
ties for  needs  of  resi- 
dents Mho  are: 

-  confused/disoriented 

-  daotionally  disturbed 
•  aentally  retarded 

-  physically  iapaired 
but  aIeK 

^  Uhiioally  nv? 


Are  coawnity  volunteers 
utilized  in  the  activi' 
ties  prograa?    In  what 
***y?. 

Are  the  residenti- 
•nceuraoed- to  Offer 
MMUiions  for  liew 
acttvities?    If  so,  ««hat 
ectivities  have  been 
iiistituted  as  a  result? 


Htft  thdy  Mnage  eula. 
dR»ti«d  behavior  (e.g. 
eMivt.  disrwftive. 
fMMtive)? 
Ngw  do  ihey  help 
ddf rMMd  residents 
(f.g, ,  UarfKl ,  aaotion- 
•lly  laMI*)? 


RECORD  REVIEW 


■■*•    n         -S: 


EVALUATION  FACTORS 


Resident  My  refuse  to 
participate  in  activity 
HoMOver  if  the  activities 
are  part  of  a  diagnostic 
or  therapeutic  prograa, 
the  resident  is  responsi- 
ble for  assisting  in  the 
selection  of  Mutually 
acceptable  alternative 
activities. 


CROSS  REFERENCE 


I. 
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r246  (cont'd) 

-  Multi-purpos*  rooa  us* 

. 

and  ti*ing  of  activi- 

ties docs  not  conflict. 

■. 

-  Outdoor  activity  area. 

■ 

-  Functional  furniture. 

\ 

indoors  and  outdoors. 

' 

-  Evidence  of  free  choice 

/ 

activities: 

; 

-  newspapers 

-  Magazines 

-  record  player 

-  radios 

-  gaaes 

•- ; 

-   

-  TV's 

-  reading 

■ 

-  sewing 

-  personal  visits 

-  church  services 

-  Activities,  equipaent 

and  supplies  *r»   appro- 

priate and  sufficient 

to  Meet  interest  of 

residents. 

« 

-  Activities  equipaent 

. 

and  supplies  sufficient 

, 

for  conducting  activi- 

ties. 

' 

-  Activities  equipaent 

clean,  safe,  and  in 

working  order. 

-  Residents  rooas  contain 

independent  project 

1 

Materials,  as  appro- 

I . 

priate. 

-  Residents  have  access 

to  the  total  activity 

i 

environacnt  (e.g.. 

■              i 

lobby,  sunrooa,  day- 

,  1 

rooa.  porch,  dining 

' 

■ 

■ 

reoa). 
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HEPtCAL  RECflRPS 

f247 

SNF  405.1132 

All  infomation  required 
is  present  in  the  record. 

Does  the  record  docuMent 
all  observable  resident 
netds/probleas? 

I 

\ 

Cpntgnt; 

E. 

F248 

f 

SNF  405. 1132(c) 

• 

1 

f249 

1 

ICF  442.318(a)(c) 

^ 

\ 

< 
S. 

F2S0 

w 

1.  The  Mdical 

w 

record  con- 

'^ 

tains  suffic- 

ient infor- 

•A 

Mation  to 

1^ 

identify  the 
resident 

clearly  to 

1 

justify  diag- 

noses and 

treataent  and 

to  docunent 

¥ 

resul ts 

accurately. 

'  # 

a 

F251 

• 

2.  The  Medical 

' 

record  con- 

i 

tains  the 

following 

. 

infomation. 
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SURVEY  AREA 


r2Sl  (cont'd) 
a.  Identifica- 
tion inforM- 
tion. 


F252 

b.  Adaission 
data  includ- 
V  ing  past 
■edical  soc- 
ial history. 


F253 
c. 


Transfer 
for*,  (tit- 
charflt  sii«i> 
■arjf  froa  any 
trans farring 
facility. 


F254 
d. 


Report  of 
resident's 
attending 
physician. 


F»5 

e.  Report  of 
physical 
eaa«i  nations. 


OBSERVATION 


INTERVIEWING 


RECORD  REVIEW 


-u- 


EVALUATION  FACTORS 


CROSS  REFERENCE    | 
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F256 
f. 


Reports  of 
physicians' 
periodic 
evaluations 
and  progress 
notes . 


F257 

g.  Diagnostic 
reports  and 
therapeutic 
orders. 


F258 

h.  Reports  of 
treataents. 


F259 

i.  Medications 
adiiinistered. 


F260 


An  overall 
plan  of  care 
setting  forth 
goals  to  be 
accoiipl  i  shed 
through  each 
service's  de- 
signed activ- 
ities, thera- 
pies and 
treataents. 
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k. 


Asstssatnts 

and  goals  of 
each  ser- 
vice's plan 
of  care. 


F262 

1.  Treatnents 
and  services 
rendered. 


F263 

m.   Prograif 
netot. 


r264 


All  sy«^tO«S 

and  other 
indications 
of  illness 
or  injury 
including 
date,  tiMe 
and  action 
taken  regard- 
ing each 
problem. 
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INTENT 

Brings  together 
all  resident 
infonMtion. 
Reflects  the  care 
being  given  to  the 
residents  and 
helps  all  care 
givers  to  aake 
decisions  on  care 
needed . 


TRANSFER  AMFFMTMT 

F26S 

SNF  405.1133 


OBSERVATION 


F266 

SNF  40S.n33(a) 


F267 

ICF  442.316 


F268 
A. 


Whenever  the 
physician  de- 
tenaines  that 
a  transfer 
is  aedically 
appropriate 
between  a 


INTERVIEWING 


Ask  Staff! 

-  What  is  the  routine 
infonution  you  provide 
to  a  new  facility  when 
you  transfer  a  resident? 

-  Who  provides  this? 


RECORD  REVIEW 


EVALUATION  FACTORS 


Review  infonMtion  on 
■edical  record  of  resildent 
who  was  temporarily  tjrians 
f erred  and  is  again  iUfck 
in  the  facility. 

Look  at  physician  and 
nursing  progress  notes!  of 
above  residents  to  detler- 
■ine  if  the  tiacliness  of 
transfer  was  consistent 
with  accepted  standaras  of 
care. 

Does  facility  have  an 
agreeaent  with  a  hospital? 
Not  required  if  hospiUl 
under  sane  ownership, 
direction  and  in  saaw 
caiipus. 


All  pertinent  resident 
infonution  aust  be 
docuaented  on  the  aedical 
record  at  the  tiae  of 
transfer. 

The  resident  was  not 
injured  in  any  way  by  a 
delay  in  the  transfer 
process. 


CROSS  REFERENCE 


Pitient  Rights 

404.n21(k) 
442.311 
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CROSS  REFERENCE 


F  268  (cont'd) 

hospital  or  a 
facility 
providing 
More  special- 
ized care  and 
the  nursing 
facility, 
adaission  to 
the  new 
facility 
shall  be 
effected  in 
a  tiaely 
■anner. 


Is  transfer  font  coaplete 
with  all  data,  with  appro- 
priate signatures? 

Does  the  Medical  record 
indicate  that  adequate^  i 
and  pertinent  aspects  off 
the  discharge  planningi 
portion  of  the  patient  { 
care  plan  accoapany  the 
patient  on  transfer? 


F269 

a. 


Information 
necessary  for 
providing 
care  and 
treatment  to 
transferred 
individuals 
is  p'ovided. 


ENVIRONMENT 

F270 

SNF  405.1)34 
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1 

f271 

A.  ikii^ina  Unit 
SNF  40S. 1134(d) 

• 

, 

Medication  preparation 

405.1124(g) 

1  ■ 

and  storage  areas  provide 

. 

adequate  space  and  light 

442.337 

J 

.■'/•■ 

•  :             : 

to  prepare  aedi cation 

P272 

and  to  store  Medication 

inftc^ign  CQntrgl 

r 

1.  Unit  properly 

and  needed  supplies. 

9 

•quipped  for 

to  prepare  Medications. 

A&kJIuaing  Suff: 

" 

-  preparation 
««MI  stor«g« 

There  is  sufficient  space 

-  What  do  you  use  the  Med- 
ication reoM  (area)  for? 

Light  is  available  when 
and  where  the  Medication 

Governing  Body 

M 

« 

442. 32S 

1 

of  drugs  and 

to  prepare  acdi cat ions 

-  Where  is  the  handwashing 

cart  is  in  use. 

l 

kfologicals. 

for  adiiini  strati  on  in 
a  safe  and  effective 
■anncr. 

sintc? 
-  Do  you  have  enough,  con- 
venient storage  area  for 

A  Medication  refrigerator 
is  available  and  does  not 
contain  patient  or 

t 

405.1134(e) 
442.325 

II 

"^ 

r273 

I.V.  fluids  and  dedica- 

OMployee snaclcs.  Juice. 

a 

2.  Utility  and 

There  is  sufficient  space 

tions  needing  refrigera- 

etc.. used  i 

n  adMinister- 

storage  roo«s 

for  storage  of  ■edica> 

tion. 

ing  Medication  is 

art  adequate 

tions. 

-  Where  are  the  Iteys  for 

allowed. 

size. 

the  Me<)icati«n  rooa  and 

. 

f 

Unit  dose  carts  are 
protected  froa  tampering 

unit  dose  carts? 
-  Oe  you  feel  you  have 

Clean  and  dirty  areas 
Must  be  separated,  pre- 

f2M 

and  theft. 

adequate  storage  space 

, 

ferably  in  separate 

§ 

3.  The  unit  is 

for  supplies  and  equip-; 

rooMs. 

e^ipped  to 

Medications  »rt   stored 

Meni? 

*w . 

.  register 

in  a  loclied  area. 

-  If  no,  what  prbbleas 

Storage  space  Must  be 

m 

resident 

Refrigeration  facilities 

does  that  cause? 

available  for  bulky  item 

3. 

calls  with  a 

are  available  for  Medi- 

- Does  the  resident  call 

and  supplies 

so  that  they 

■ 

functioning 

cations. 

systoM  function 

can  be  stored  without 

^ 

1 
\ 

tdMUni  ca- 
tions syste« 
frea  resident 

There  is  sufficient 
storage  space  for  I.V. 

properly? 

■  ,  ■  :  \     •'--■; 

blocliing  corridors  and 
OMits. 

i 

4reas  includ- 

fluids. 

-  Do  the  call  bells  in 

Medications  are  protected 

** 

•ing  rooMs  and 
toilets  and 

your  rooM  and  in  the 

froM  unauthorited  use. 

>* 

Handwashing  facilities 

toilets  and  bathing 

i 

~  ■ 

^ 

bathing 

are  readily  accessible 

areas  always  worli? 

Call  bells  Must  be  in 

1 

facility. 

either  in  the  Medication 

working  order  and  Must  be 

preparation  area  or  adja- 

present in  all  resident 

••Ik. 

cent  to  it. 

1 

_ 

(■■■■■     ■■■ 

•  •   ■■   •         .  -  ■    ^ 
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8.  Dining  and 

activitigs  area 

f275 

SNF  405.1134(9) 

f276 

ICF  442.329 


OBSERVATION 


F277 
I. 


The  facility 
provides  one 
or  nore 
clean,  order- 
ly, and 
appropriately 
furnished 
rooms  of  ade- 
quate size, 
designed  for 
resident 
dining  and 
resident 
activities. 


Audible  call  systea  is 
on  and  working.  Long 
cords  are  available  for 
chair  bound  patients. 


Area  is  clean  and  well 
Maintained. 

There  is  sufficient 
space  between  tables  to 
allow  for  safe  passage  of 
wheelchairs  and  residents 
with  walkers,  canes  and 
other  assistive  devices. 

Table  height  or  design 
allows  residents  in 
wheelchairs  to  sit  a 
nomal  distance  froa  the 
table. 

Lighting  and  ventilation 
in  the  dining/activity 
areas  is  provided  accord- 
ing to  recoaaended 
standards. 

A  auiti -purpose  rooa 
should  not  be  used  for 
storage  of  iteas  such  as 
beds,  aattresses.  boxes, 
etc. 


INTERVIEWING 


If  no: 

-  How  often  is  it  that 
they  do  not  work? 

-  How  long  docs  it  take 
to  get  thea  fixed? 


Ask  Residents:     ' 
-Is  there  enough  rooa 
between  tables  to  allow 
you  to  feel  safe  in 

?etting  to  your  table? 
an  you  sit  coafortably 
in  your  wheelchair  at 
the  table? 

-  How  is  the  lighting 
and  ventilation  level 
for  you? 

-  Are  sitting  preferences 
permitted? 

-  Do  you  go  to  the  dining 
rooa  for  aeals? 


RECORD  REVIEW 


EVALUATION  FACTORS 


bathing  areas. 

Audible  signals,  if  in 
the  systca.  aust  be  in 
working  order  and  turned 
on. 


Regulations  clearly  set 
out  conditions  for 
coapliance.  Refer  to 
the  regulations. 


CROSS  REFERENCE 


Dietetic  Services 
405.  n2S 
442.331 

Patient  Activitici 

40S.I13I 
442.345 
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F278 
2. 


Dining  and 
activity 
rooMs  arc 
Mell  lighted 
and  venti- 
lated. 


r279 
3. 


Any  Multi- 
purpose roo« 
used  for 
dining  and 
resident 
activities 
has  suffic- 
ient space 
to  accoaao- 
date  all 
activities 
and  prevent 
their  inter- 
ference with 
each  other.. 


OBSERVATION 


r280 

SNF  405.1134(0) 
Indicators  CM) 
apply  to  SNFs 


Are  dining  areas  utilized 
at  Heal  service? 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


SURVEY  ARCA 


rasi 

ICF  442.325 


r282 

I.  Single  rooas 
iMvf  at   iMSt 
)00  $9-  ft- 


F283 
2. 


r284 
3. 


CD 
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Hultiplt  res- 
idtflt  rooas 
iMvt  no  aort 
th«t  4  rtsi- 
donts  and  at 
loast  80  sq. 
foot  por 
rtsidant. 


OtSERVATION 


Each  rooa  is 
equipped  with 
•r  coNven-i 
Untty 

located  near 
t*ilet  and 
fcetkint 
fecilitiet. 


Observe  rooas  and  fum- 
isliinas  for  aaintenance, 
cleanifnoss  and  safety. 

looli  for  dust/dirt  on 
lights,  high  surfaces, 
under  hooting  units,  and 
in  corners.  Use  a 
flashlight. 

Are  beds,  lights,  pluab- 
ing  all  in  Morlcing  order? 

Observe  for  all  regula- 
tory requiroaents  as 
noted  to  the  loft. 

Are  privacy  curtains 
present,  and  appropriate 
to  aaintain  resident 
privacy? 

Test  several  call  lights. 

Are  call  lights  within 
reach,  including  eaer- 
gency  liohts  in  toilets 
and  bathing  areas? 

Are  toilet  and  bathing 
facilities  appropriate 
in  nuaber,  size,  and 
design  to  aeet  resident 
needs? 

What  personal  belongings 
do  residents  have  in 
their  ropas?  Is  there 


I.0N6  TEim  CARE  SURVEY 


INTCRVIjCWMt 


Is  your  rooa  iiept  clean? 

Who  t\0M$   U?  Mien.  Mid 

how  of too? 

Is  your  bod,  ebair.  Ond 

other  furniture  and  fia- 

tures  kept  in  good 

repair? 

00  you  feel  you  have 
oooogh  priMcy? 
What  personal  belongings 
are  yoM  allowed  to  have? 
(s  the  lighting  in  your 
rooa  suffUiont  for  you? 
Is  your  chair  coafor* 
table? 

l«ton  do  you  porait  staff 
to  clean  you  rooa? 
When  do  vou  asli  staff 

001  to  clean  you  rooa? 


REtORO  REVIEW 


EVALUATION  FACTORS 


Refer  to  the  regulations. 


CROSS  REFERENCE 


dos.Tiaidlnlls) 

(9)(13) 
44?.3l1(a)(d)(2) 
(fl)(l)(2) 
(b)(k) 

PhMtMl  CnyirQn- 


4«S.1l34(d)(e) 
442.326 
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F28S 
4. 


Thcrt  It  a 
capability  of 
■aintaining 
privacy  in 
•ach. 


F286 
S. 


Thtrt  is  ad- 
tquata  stor> 
ag«  space 

for  Mch 
rtsidcflt. 


r287 
6. 


Thar*  is  a 
coafortabi* 
and  func- 
tioning bod 
and  citair, 
plus  a  func- 
tional cabi- 
net and 
light. 


OBSERVATION 


sufficient  stora^  and 
security  for  their 
belongings? 


INTERVIEWING 


RECORD  REVIEW 


k^i 


EVALUATION  FACTORS 


CROSS  REFERENCE 
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7.  The  rtsident 

call  systm 

• 

.  ..      functions  in 

' 

' 

resident 

t 

m 

X 

rooMS. 

^  •  '               '        ' 
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8.  Each  roo*  is 

■'  • 

designed  and 

■ 

( 

equipped  for 

■ 

1 

adequate 

nursing  care 

^^ 

and  the  co»- 

■ 

1 

fort  and 

privacy  of 

residents. 

> 

9 

as 
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9.  Each  roM  is 

1 

yk 

at  or  above 

I 

•* 

tt 

grade  level. 

. 

■ 
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10.  Each  rooM 
has  direct 

• 

ve 

« 

access  to  4t 

■ 

I 

corridor  and 

Outside  . 

A 

Cxpdsure. 
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- 

■   ■    1 

•«e 

EHcqfttiains  Not- 

1   . 

required  for  ICF 

resiilents. 
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SURVEY  ARCA 


0.   Ton*t  and  hath 

f*ti11ti« 

F29Z 

Kf  442.326 
F293 


1. 


FacilitUs 
arc  clMit. 
sanitary  and 
frtt  of 


f294-::-'       .  . 
2.^acilit»cs 
"haw*  'S*f c  and 
;,'.        coMfortabIt 
hot  watar 
^  taapinaturas 


F295  > .■••*i«.  .  ij 
3. f<r«e1  litres 
•    ^w^KUIn        ' 


i:>i* 

prJwacy. 

_-•....        -  ..  ■  - 
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■  .^^  .   •            r     .  ■*  • 

4. 

Fac*lUlM 

t>«vc  grab 

•  >ii-V 

bars  and 

other  safe 

•  ,•.    » •. 

:W«rds 

^   '-'4' 

{•MtOSt 
slipping. 

: 


'»»'■■-' 


;»»..'•<.*    ■*'ii 


OeSERVATtON 


Are  there  adequate  nue- 
bers  of  toilets,  baths, 
and  shoMrs  for  the  res- 
idents that  are  access- 
ible to.  and  functional 
for  all  residents? 

Are  these  conveniently 
located  in  or  near  resi- 
dent rooM? 

Checi(  for  Mter  on  flooirs 
of  bath  and  shower  rooa*. 

Is  privacy  provided? 

Are  facilities  dean,  i 
sanitary  and  free  of 
unpleasant  odors? 

Are  bathrooas  equipped  ' 
with  soap,  toilet  tissue', 
towels,  etc.?  Hot  water 
is  between  110-120 
degrees  or  the  acceptable 
State  level .  Hot  water 
taaperature  control  aust 
be  Maintained.  Single 
use.  disposable  tpwtlf 
should  be  availabUVfor 
handwashing  purposes.  ' 

-Note  also  conditibn  of 
grab  bars.  p1ui*)ng  4nd 
fixtures. 

Bath  areas  are  not  used 
for  storage. 


LONG  TERN  CARE  SURVEY 


INTERVIEWING 


RECORD  REVIEW 


Asit  R»tid>n^^- 

-  When  was  your  last  bath? 
The  one  before? 

-  What  safety  precautions 
are  used  for  getting  in 
and  out  of  the  bathtub? 

-  What  equipMent  is  needed 
to  get  in  and  out  of  the 
tub,  and  how  do  you 
feel  about  it? 

-  How  do  you  get  your 
wheelchair  into  the 
toilet  or  bathrooa? 

-  When,  if  ever,  do  you 
refuse  to  be  bathed? 


Bathing  schedule  fo|-i 
patients  in  your  indtpth 
review. 


I.'  ■  •  yx '-••■ir 


■i'  ••(.-»' 


tf-t 


«>..» 


I  ,. 


*..,..l..Hff.'''   ln.H 


...i..';..v  ',,1. 


EVALUATION  FACTORS 


Privacy  is  aaintained  for 
residents  in  toilet  and 
bathing  areas. 

Toilet  and  bathing  areas 
are  clean.  Water  is 
rcaoved  froa  floors  ia- 
aediately  upon  ceapletion 
of  bathing. 

Hot  water  is  within 
the  acceptable  teapera- 
ture  range. 

Soap,  toilet  paper  and 
towels  are  available  in 
the  bathrooas.  - 

Grab  bars  are  present 
and  securely  fastened  t^' 
the  wall. 

Ventilation  and  lightind 
systeas  are  correctly 
functioning. 

Pluabing  and  other  fix-  : 
tures  are  in  good 
condition.  « 


CROSS  REFERENCE 


•f: 


I  .yrMC:.;*:  ,:v' 


LONG  Tom  ouic  suRvrr 


SURVEY  ARCA 


raw 


CMiiti 


Hit. 
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6.  Tht  rcsijtMt 
c«H  systM 

.  fviKtiOAS   in 

Ulitt  Mil 
Uth  f«ci1<- 


^.  AOMl^^.-^^ 

rZ99 

SNf  40S;n3«(b) 
ICF  440:344. : 


r355 — •'  .'  ■'     ' 

1.  Cnsvrti 
-   prt*4Cjr  ifdr 

vijCC.inUr* 


rv^  V  •'  •■.■fV.■'»;• 


F36V 
■li 

.  ;-«MC«  for 
,«::  clerical  m4 
iM«rwi«wiM 

""  -fonerftfiis 

"  ft  pn>»i4t4*' 

F3M"  '''-•..',."  .•   ■ 
3.  FwilitiK 
.  tMy'Msi.1>- '- 
'<  >    ACCMtiklt 


Oms  M*  (•cial  werktr 
tewt  •  \tki6  fiU 

«V«i1«b1t? 

Wlwirt  art  s*ci4l  strvicf 
iiHtrvitws  m4  c1*r(c4l 
functiMs  ^•rfenwi? 

Art  riaiis  i«  trtM  ttsily 
•cctssibVt  U  rtii4t«U? 


..-•,■1. ■..,,.!.;.  ;.. 


INTCRVICWING 


-  Dots  tKtstcial  vtHitr 
st4  ytu  in  a  ^riwatt 
rtoa  or  in  yo«r  Oim 


RCCOm  IICVICW 


If  in  jfo«ir  OM  rooa.  tfo 
you  fo«1  thot  «oo  Iwvt 
tOdmb  priwocy? 


i-S  .tr'lJ-.r-;-    ■  ,,       ..j.-^ 


*'-,■ 
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,Foc{1i(y  Ms  Oforoyriaitt 
arronoMitnts  for  ^rowi^ins 
s6c<«1  strvicts.  tiUitir 
vsiotf: 
•  ootsitft  rtsoorcts 

<co«iir«ct  or  coosmIum 

strv(cts) 
-  4Ml«fi«tf  focility 

dtorly  tftfiOt4  H*" 


EVAtUATION  FACTORS 


•  ,f.«s'»-«AJ  «.* 
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^^ 


I.  5      » .  . 


i"     -X     ■:     ■■•■Jin    ,■•—,■' 
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Rtf tr  to  rtoolotfOM. 


CROSS  RCFCRCNCE 


:  t  . 
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9. 


•■■V. 


I  i::i 


LONG  TEM  CAlie  SURVCV 


PURVEY  AREA 


F.  Therapy  irtM 

F303 

SNF  40S.n26(a) 


F304! 

ICr  442.328(a) 


f306 
.1.  Shc*  t>  atf*- 

■'     vftH*  fpr 
pnp»r  MM 
of  c^uipMat 
by  a}\  mi" 
dMU  r#ct<«- 


6.  fMinUM  far 


M^ERVATIQN 


f307 

SNT  40&. 1134(f) 


f30» 
ICr  442. 


328(W 


Thtrapy  arMS  arc  acctss- 

ib1«  to  all  rttitfonts 
Moving  tho  facilitios. 

Spact  allows  for  s«fa    . 
■anOuwoHng  of  rciidonts 
and  t^ipatflt  and. staff. 

All  rosiitents  aro  abl* 
to  bo  obsorvta  and; 
suporvisotf  iuriog 
thor«py. 

E4u<pii*At  has  labtls 
(stUkors.  otc.)  to  fndi- 
cato  propor  aaintonancr. 

All  ofiuipMflt  fasttnod 
to  flVor  and  walls  is 
socur*.'   • 


Ar*  tborapy  aroas  proper- 
ly Vftntilatod  to  tffot- 
ttv«1y  rtduco  boat, 
■eittvro  and  odors? 

Art  privato  r««M  fvail- 
4kl0  th«t  attt  r*9HUtory 
crttoii*. 

If  •  r*»itent  Is  Uftcttd 
#iiri«  JSfln«ti9fl.  art 
procautlonary  si^ns 
PMtPd.  •od  art  tboy 
iMibI*  tad  HOdtrstand- 


INTERVIEWING 


^v'- 


./.l.^->W'#i  ■ 


.♦^..,  "...J. 
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.IK  •#: 


•  v);-; 


■n-: 


wia--'-- 


A»fc  Km i dent; 

-  Do  you  fool  that  tho 
oqulpatnt  you  uso  is 
saft? 

-  Do  you  have  enough  rooa 
for  your  treataont? 

AtK  Thertfy  SUff: 

-  It  your  equipaent 
adequately  Maintained? 

-  Do  you  have  enough  rooa 
to  safely  and  adequately 
provide  treataont? 


A^k  Supervisory  personnel: 

-  What  rooa(s)  do  you  use 
'  for  isolation? 

-  What  is  your  procedure 
if  the  rooa  is  already 
occupied  when  you  need 
it  for  isolation? 

-  Will  you  shew  at  the 
sions  you  use  to  iden- 
tify the  isolation  rooa? 


.RECORD  REVICM 


Refer  to  rogulatiotis. 


■■■r-Hf  V*  •'.  . 


!■;.' 


.  -  ■:;' ) 


<•  vA 

^H*..  -*'^ 
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...    . 

»<*••••-. 

■■>:-ct-K 

.>u: 

;.4S.-.:. 

w 

■ 

i 

■  dV*. 

.r,*":^. 

iil- 

ft'(-i 

iki*l 

•i-JXi. 
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EVALUATION  FACTORS 


i    J. 
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■J  *'■   ^»/? 

•  •* 

<J 


^^ifK 


..;.-•>  >V  ■;  ■       '^ 

»      -    ;      .  ■ 

looar'aeeting  the  regu- 
latory requiroaents  are 
available  in  the 
facility. 

T^roris  a  procedure  that 
tt^ia^lipented  Miien  an 
isolation  fs  needed,  but 
It.is -already  occupied. 

■'isolation  «ign»  are 
vi sable  and  cldarly  coo- 
My  tbeir  intended 

:dtesage.   ;       - 

:  1    ■"  ■'  '. 


CROSS  REFERENCE 


RMldtnt  RlQhU 

405.1121(l()(4) 

442.311(c)(2) 

Inf»ftion  Cantrol 
40S.1135(b) 


:1 


"    V 


I;r:«*iH 


I-   -ii-. T't* 
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SWVIV  ARCA 
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1.  Sin«1t 
Mith  prWatt 
teiltt  and 

facHitiM 
art  «y«i1*kU 
far  isolaitng 
rt«idtMtt 


2.  FrtcMtiAMry 
{(911$  arc 

9**4  to  i4«ft- 

t«fy  th*s« 


til  MM. 


.09$C«MTIO(I 


; -.  •  n  Vi.>*«.'--^' *  ^*» '  ^ 


|HTCRVtCWtN( 


4«r«^t      1.-'      I 


KCMlA  KVICW 
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CVM.MriON  fACTOK 


CM$S  ftCrCRCNCC 
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SURVEY  AREA 

H.  CoHwn  Resident 

Artas 

nn 

.    ■. 

SNF  405.n34(J) 

F312 

ICr  442.324 

F313 

1. 

AIT    COMMMI 

rasirfcnt 

•r««s  art 

c)Mo.  sani- 

tary and 

fr«««f 

citfors. 

r3i4 

-    ■• 

2. 

Provision  is 

mat*  for 

adoqwatt  and 

cdiifortabTt 

'  -.   .     ■' 

lighting 

1*v*ls  in  all 

arMS. 

r3is 

3. 

Tb*r»  is 

liaitation  of 

sounds  at 

sstr. 

.   , 

OBSERVATION 


t;.... 


J.-M 


Ust  stnsas  -  sight,  hear- 
ing, olfactory  when 
surveying  coaaon  areas  as 
Toungos,  Tobby,  corri- 
dors. 

Note  levels  of  lighting 
for  both  reading  and  non- 
reading  areas.  Is  it 
bright  enough  but  without 
glare? 

Are  areas  clean  and  with- 
out offensive  odors? 
Do  background  souAd 
levels  allow  for  ease  of 
coaaunication  and  coafort 
for  rtsidants/visitors? 
Do  residents  seea  coafor- 
table  with  the  rooa  ta»- 
perature  -  note  the  use 
of  several  layers  of 
clothing,  aany  residents 
fanning  theaselves,  etc. 
Are  handrails  oh  each 
side  of  the  corridor  and 
are  they  secure? 
Are  saoking/no  saoking 
areas  designated? 


INTERVIEWING 


kik   Residents: 

-  Oo  you  think  that  the 
lounges  and  corridors 
ire  usually  clean? 

-  Do  th«y  have  any  un- 
pleasaht  odors? 

-  Is  the  liohting  level 
coafortable  for  you  to 
read?  Is  it  adequate 
for  you  to  feel  sa^e 
walking? 

-  Do  you  have  any  diffi- 
culty with  the  noi>e 
level? 

-  Is  the  teaperature 
usually  coafortable  for 
you? 

-  Oo  you  feel  there  is 
adequate  ventilation? 

-  Are  there  handrails  in 
all  of  the  corridors? 

-  Are, they  securely  fast- 
ened to  the  wall? 

A»k  Supervisory  Staff: 

-  If  there  is  a  water  aain 
break  or  other  inter- 
ruption in  the  water 
supply •  how  do  you  ob- 
tain water  for  essential 
areas  and  duties? 


J'. 


RECORD  REVIEW 


'i  -!'  ff 


EVALUATION  FACTORS 


Floors  and  furniture 
should  appear  clean  - 
free  of  gross  contaai- 
flJitioa. 

Residents  should  have 
lighting  bright  enough 
to  safely  negotiate 
corridors.  lOunges. 
etc.,  and  in  reading 
area,  be  bright  enough 
to  read.  But  the 
brightness  should  be 
free  of  glare.  Reaea 
ber,  the  elderly  need 
a  higher  level  of 
lighting  as  their 
sight  diainishes. 
Except  for  tiaes  «4ien 
a -louder  level  of  sound 
Is  necessary  for  co»- 
aunicatioa,  sounds 
should  be  unobtrusive 
and  "coafortablo". 
Rooa  teaperature  coa- 
fort levels  vary 
widely,  and  in  general 
the  elderly  will  re- 
quire a  higher  teaper- 
ature for  coafort  than 
younger  people.  Use 
infonution  froa  resi- 
dent interviews  and 
your  observations  to 
deteraine  if  the  tea- 
perature is  "coafor- 
table" for  aest 
residents. 
'  All  corridors  in 


CROSS  REFERENCE 


tnfftifln  CiMitrol 
405.n3S(c) 


-■I 
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SURVEY  AREA 

OBSERVATION 

F316 

4.  A  coafortablt 

.  • 

ro4M  tMper- 

atur*  is 

MinUincd. 

F317 

5.  Thtr*  is  ade- 

quate venti- 

lation thru 

windows  or 

MChanical 

•easures  or  a 

coMbination 

of  both. 

F3I8 

6.  Corridors  *re 

e^uiMed  with 
finely 

secured  hand- 

rtiU  on  each 

tide. 

r3i9 

7.  Staff  are 

•Mr*  of  ^ro- 

Vr   cedbrtt  to 

eitSMro  water 

to  all  e«stA> 

tial  areas  in 

the  event  of 

lots  of  nor- 

m»}   su|>p1y. 

INTERVIEWING 


i  I 
RECORD  REViek 


EVALUATION  FACTORS 


resident-used  areas  are 
equipped  with  handrails 
on  each  side.  These 
rails  securely  fastdned 
prevido  the  residdots 
with  a  fira  support. 
Supervisory  staff  are 
able  to  tell  you  how 
they  will  obtain  water 
for  drinliing.  cleaning/ 
bathing  of  residents, 
and  other  essential 
fuflctioas  if  their 
noraal  water  supply  is 
interrupted. 


CROSS  REFERENCE 


Pi  tatter  Pr»Mr»H- 

neK« 

40S.1I36 

442.313 


< 

z 
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90 

s. 

8 

I 


I 


LONG  TERN  CAKE  SURVEY 
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SURVEY  AREA 


OeSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


I.  NaintcMnct  of 
9ui1din9  and 
EquipMMtt 

F320 

SNF  40S. 1134(1) 


F321 
1. 


The  Interior 
and  •xterler 
of  the  buHtf- 
ing  art  cloan 
and  orderly. 


F322 
2. 


All  essential 
■ecttanical 
and  electri- 
cal c^uipaent 
is  aaintained 
in  safe  oper- 
ating condi- 
tion. 


F323 
3. 


Sufficient 
storage  %p*c» 
is  available 
and  Msed  for 


to  ensyre 
that  the  fac- 
ility is 
orderly  and 
safe. 


Ceiling  and  floor  tile 
in  good  condition 
Paint  in  good  repair 
No  holes  in  walls 
Look  for  rat  and  other 
rodent  trails  outside 
and  inside 

Preventive  aaintenance 
pregraa  for  all  equip- 
■ent  is  follOMOd 
Wheelchairs  not  stored 
in  hallMays,  bathrooK. 
etc. 

NindOM  screens  are  in 
good  repair 
Chectt  overbed  tables. 
Mheel chairs,  etc.,  for 
cleanliness  and  opera- 
tion 


-  How  Mny  houselieeping 
staff  an  available? 

-  How  late  are  house- 
keepers on  duty  during 
the  week? 

-  How  is  weekend  coverage 
different? 

-  What  if  any  probleas 
have  you  had  with 
special  e^uipaent  you 
need  to  use? 


Ph»ical  EflYirim- 

40S. 1134(d) 
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SURVEY  AREA 


F324 

4.  RtsidMt  care 
tquipacAt  is 
citan  and 
Maintained  in 
safe  opera- 
ting condi- 
tion. 


,'  ■  ■■".  I  ■ 
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OeSERVATION 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 
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LONG  TERN  OkRE  SURVEY 


SURVEY  AREA 


Indicator  J 
mrIim  la  ICfii 

J.  Otttttic 

Scrvict  Area 

f326 

SNF  405.1134(h) 


f327 

1.  Kitchen  and 
iittclic  str- 
vica  araas 
ar*  adaqwata 

,  .t«  insura 
-   ^ropar. 

..,  .tiaaly  sar- 
vica  for  all 
patients. 


F32t*. 
2. 


tSr  -1- 


KitcliaN^artas 
ara  praparfy 
wantilatadi 
aman9a4,  and 
aquippad  for 
storage  «ihI 
.praparatioA 
af  food  as 
«a11  as  foi< 
dish  and 
«itaflsi  1 
cleaning ,  and 
refuse  stor- 
age and  . 
reaoval . 


OeSCRVATION 


ir  ,••    -,1:  ■.■■■■ 


■tS">r-r  ,•'    '^*  * 


Observe  for 

•  needed  space  to  carry 
out  routine  optratians 

-  aaintananca  af  vorfcing 
surfaces  e<|u{  paent . 
utensils,  and  serving 
dishes 

-  operable  dish  washer 
■achine. 

-  3-sink  Mthod  of  pot/ 
dish  «Mshing'  properly 
carried  out/or  written 
procedure  pasted 

•  operable  and  clean 
aahaust  fan 

-  stored  dishes  aad  pots 
are  free  of  bakedHMi' 
food  particle*  and 
chipped/craciiad  sur- 
faces 

-  food  stored . of ftf loop 
•>  protective  cowers  for 

fluorescent  Itghts 

-  handwashing  si nl(  read- 
ily acccssfble 


INTERVIEWING 


.  ■'■  ■■;■■■'?•!'..  ; 

■  •,"■■■  V-.-  I 

•  r 

...  i' 


i 


-  What  have  you  been 
trained  to  do? 

-  What  type  of  dishwasher 
Mchine  do  you  have? 
How  does  it  operate? 


V...1  ..."  .  •: 


RECORD  REVIEW 


The  proper  teapcratare  for 
the  Dishwasher  wash  cycle 
is  150-160  degrees  fahren- 
heit.  The  dishwasbar 
rinsa.cyc1e  is  accMtable 
at  taaperature  of  l|0 
degrees  Fahrenheit  tr  when 
there  is  a  change  ia  the 
tanperatura-sensitive  tape 
<thenn1abe1).  Th«  indl 
vidua]  aanufactureri' 
specifications  May 
countanund  these  iastruc- 
tions.  particulary  fn  the 
case  of  cheaical  s#4iti-^ 
xation. 


•.,vi... «.  ■:    .'■.!  ..„.*■(„ 


.iiv  4  ^\-''-; '  j«i* \* 


,  i-iXl  <•:. 


EVAUJATtON  FACTORS 


CROSS  REFERENCE 


Diptetic  Services 

405.n25(g) 

442.331(b) 


8 


i 

I 

t 


t   ■•■• 


•'>.■•»•;*  "i^f"  **'!''  ■*■ 


L(M6  TOM  CAM  SURVEY 


SORVCY  ikgCA 


IMicator  K 

i»lin  to  icr 

K.  OiAtMry  SUff 
$NF  4«S.I12S<f) 


F33« 
I. 


04et«i4c  ser- 
vice ^rsoA- 
'MI  practice 
liyfienic  foe4 
h«n41in9 


Indicator  L 

I.  Dietary, Sanitary 

CofltfiUens* 
r331 
SNT  4CS.\12Sl9) 


OSSCIIVATIM 


r332 

1. 


st«rc4, 
refri9efatetf. 
pi'epared; 
«iitrj^t«tf,: 
aM,  served 
'iw*d0^  %afi]— 
.Ury  ctndi-   . 

iiOAS. 


r333  f  r: 
2.  Waste  "is    . 
«Vsi»^ef 
pcepifcl^.  _; 


~—  '•'  >•• 


"  '  •    .a*A'..  1'"  ."      *;...■-  . 


Observe  tke  feVleiHn^: 

-  cleanliness  of  hands, 
fingernails,  kair, 
c1«titin« 

-  use  ef  hair  restraint 

-  vhether  eaployees  Msh 
hands  Mitli  SMp  and 
water  after  esiflf  the 
teifet.  saekin),  hlew- 
ing  their  eose.  tevch- 
\n9  raw  aeat,  peeUry 


-  eapleyees  using  hands 
to  0im  food  idMo  uten- 
tils  could  he  osed 

-  oevloyees  osing  the 
saae  sptoon  aore  than 
once,  for  tasting  food 
Mhite  preparing,  cook- 
ing, or  serving. 

Verify  that: 

-  hot  foods  are  140 
degrees  pr  above 

-  cdl^  feeds  art  4S 
degrees  or  1e««er 
(Mote:  food  held  for 

■ore  than  2-3  hours 
botMOon  M  and  12S 
degrees  aay  not  be 
s<f)r'«»  •!•¥>' 

-  codked  MaU-held 

longer  than  72  hours  . 
•n  used,  discarded  or 
put  id  Um  frdtier 


INTERVIEWING 


■■■-.--».■  '  v>   <  < .  . 

■If', 


*  lnk4%  nd^^vAS  Mn#fi  you 
report  U  «ork  with  a 
coid,  a  cut  or  sore  on 
your  hand? 

•  Mhere  is  hanAiashing 
sink  for  dieUry  staff? 

-  Oe  you  use  disposable 
Plastic  hand  cdvers? 
If  so,  uhen? 

-  Mhere  f  your  serving 
utensils  located? 

-  Mhat  »r*   teofperatures 
for  the  refrigerators 
and  freeiers?  Mho  is 
responsible  for  dtecking 
teaperatures? 

-  Oo  you  have  thenMaeters 
to  check  water  and  food' 
teaperatures?  (ask  the* 
to  deaonstrate  how  they 
take  teaperatures) 


i  J»N*,  a^y  •"  ■•.••*•'••'. 


HECORO  REVIEW 


•  <r  >.»*•' 


i.-.  r-  p,^. 
....•••  -..v 


■■If 
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......i*  -  .'  •.  -  M: 
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EVALUATION  FACTORS 


CROSS  REFERENa 


DlftRtjC  itnittt 
40S.n2$(e)(f)(g) 


■f^.   ..-.H; 
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o 


I 


l 


& 


:.J.^^' 


LONG  TERH  CARC  SURVEY 


.'^ 


•s*.$ui*vpr.MCA. 


OBXRVATION 


INTERVIEWING 


~- RECORD  REVIEU 


CVALIMTiON  FACTORS 


CROSS  REFERENCE 


,033  (cwil'O 
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7  . 


*:»".«.,^  ^4»  x;. 


-  ch«<k  that  til*  rtfri9- 
■  *rat«rs  ar«  tquippcd' 

-  with  M  accuratt  th«r- 
WMattar 

-  foad  does  not  hava  aa 
"off  or  bad  odor 

-  cracked  aggs  ara  dis* 
carded 

-  f ood»  ara  dated  and 
tbaA;Stor*d  as  to  thair 
preparation  date.   ^ 

Observe  that  waste  <s  In 
covered  containers, 
basgad  aiid  tied  for  dis- 
posal ^  and  that  duapsterf 
art  coverad> 
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$W»VCV  IMA         . 

MSCRVATION 

INTCRVtewiNS 

MCORpltCVtCW 

1  . 

CV*LWTI«t  fAClWS             dttSi  KrCftCNCf 

I.  Cntf^Cy  Poiier 

' 
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Is  M  eatrgtncy  9tntr«t«r 

■ 

t                               '     • 

■S  $>^  fW^nlliCf^W  Mv 

$Nr  4«s.n34(») 

av«na61«? 

.  1 

covtrttf  ky  th*  lift 

T«s.|  9«**r«i«r  w«dtr  full 

t 
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fi3$ 

16««  CMtfitims. 
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■  - 

1      Afl  •Mff^MCy 
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!  ;       •  ■    ■ 

' 

sourct  of 
*1*c\ric«1 

Ch«ck  itMtt  of  MorfMKy 
^owor: 

' 

0«M«r  n*<*4> 

>  li^tM 

>  firt  frttctiM 
•>  altriw 

-     .                  . 

.  .• 

$«ry  U  ^ro- 

.... 

. 

htattit  Mtf 

-  oatiA9Histii«t9  systOM 
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Mftty  6f 

-  lift  soyport  system 
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Trtftsftr  t(«t  frta  Aomal 
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powtr  to  wtrotwty  powtr 
to  occur  witbiR  Ii 
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sion  cords  ot  oursts 

' 

iMSt  for 
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SURVEVigiEA 
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3.  Eacrgcncy 
pOMf r  i  s  pro- 
vidM  by  an 
Mtrg«ACy 

?tii«r«tor 
0<*t«d  an 
th«  prMisn 
'■    -      Hl«*r*  lift 
tofport  sys- 
tMK  «r« 


LONG  TERN  CARE  SURVEY 


OBSCRVATIOM 


INTERVIEWING 


RECORD  REVIEW 


EVALUATION  FACTORS 


CROSS  REFERENCE 


,i.-»-^*,v  y 


•A  .■'i,.i.'.  • 


^M^&I 


LONG  TCIW  CARC  SURVEY 


SttlVCY  AI£A 


liiftctixi  CQfltrBl 
$NF  40S.113S 


A.  Inftction 

Control 
f339 
Sftr  40$.1135(b) 


F340 

iMlMfOlt  ttctt* 

V   fo11o«M0  by  all 
ptrsoAMl . 


f34r 


r342 

Tht  factltty 
MioUittf  « 
s«f«,  cIma. 
•n4  ooAirly 


Ill   I  'I 


F343 

SNF  40^.  I !)»(«!) 


OeSCRVATION 


••:    ■■"Ir'-  ■■  •■ 


Observation  of  drtssing 
tochniqua  to  identify 
if  infactiofl  control 
principlat  ara  baing 
adbarad  to; 

-  staHIa  tachniqua 

-  starila/claan  fiald 

-  disposal  of  drafting 

-  handwash fng, 

-  wsa  of  gloyas 

Observation  of  isoU'- 
tian  precautions: 

-  signs 

-  linen,  double  bagged 
•  Milai  lioM,  dwtkl* 


•  gaMtt/Mtkft^  '< 

•  glavat 

»  handwllhtng 
»dttpotib1a  dithas 

•  inforaatio*  far 
wtsUort 

-  Procedures  followed,  by: 

-  Laundry 

-  Housekeeping 

How  is  dirty  Vinen  trans- 
ported to  laumtry  or 
ho.lding  area? 

Do  aides  wash  hands  after 
cleaning  dirty  linen? 

How  do  aides  handle 
cieao/dirty  linen  while 
changing  beds? 


INTERVIEWING 


-What  typa  of  dressing 
changes  are  you  per- 
foraing? 

-  How  often  are  dressings 
changed? 

-  Why  is  resident  on  is»> 
1 at i on/precautions? 

-  Do  laundry/hOukekeeping 
persoftnel /aides  Itnow 
procedures? 

Asii  Resident: 

-  Do  you  know  why  you  have 
dressings? 

-  Oa  you  rmh  why  you  ara 
OA  ItoUtiOA/^rtcau* 

tiOAS? 

-  00  yOw  hava  jcVean  linen 
whaa  you  need  it? 


RECORD  REVIEW 


Review  records  of  resi- 
dents selected  for  iadepth 
reviatf  for  infection 


EVALUATION  FACTORS 


Coapliance  wil1.be  based 
■ainly  on  your  obsarva- 
tians. 

Deficiehctes  will  be 
cited  if  you  sea: 

-  breaks  to  asaptic  or 
isolation  tecnnigue 

-  clutter  or  unclean 
conditions  that  would 
causa  unsafe  conditions 

-  inada«|uate  supplies  of 
linen  to  provide,  proper 
care  and  coafort  for 
residents 

-  inadaquatc  techniques 
for  handling  clean  and 
dirty  linen 

-  evidence  of  insect  or 
rodent  infestation 

-  use  flash  light  to 
check  for  roaches  in 
closets,  cabinets. 


CROSS  REFERENCE 


Hunina   Services 


1124 


40S 
442.338 


It 


LdNG  WmUH  SUKVCV 


SURVEV  ARCA 


F344 

ICf  442.327 


F34S 
I. 


Tttc  f«cnUv 
IMS  availabi* 
at  «n  tiMs 
•  9MfltUy  of 

1iM«l  CStCA- 

tUI  far  pro- 
ptr  c*rt  m4 
coafort  of 
rtsitftfttt. 


dt$eilVATt«N 


F346 

2.  Kmrs  ar* 
iMiMlttf; 
startt,  pro-- 

-,  trMsporU^ 

.)?*      -  «ft   SttCit   • 

■MMwr  •«  to 

■"■  ';    firtvMt  tht 
SpTMtf  of 
iflfMtfM. 


iNTeRVICWtNG 


MCMIOKVICW 


D.  H%i  Coi>tr»l 

r347 

SNT  405.11354*) 


JCf  442.3)S(t) 


r349 

Th«  fiKiriiy  IS 
aainUin*4  irt* 
frM  ins*cts  Mid 
rodents. 


lOOli  for  tv<4tM«  of 
inMCt  or  rotftnt  prosjHKo 
(«0tts«  or  rot  tfroppiofs. 
roodios.  aoti.  flios 
•rooNd  trosti) 
•  Scrooo  doors  Cl*s«d 
>  Mh4«m  tMi  COM  ko  . 

Uiot  aro  in  OMd  rtMtr 


■  .»■?•• 


"towO  VOM  so«A  f^soctt 

troacfcos. 


(I 


otO? 


ants,  flios. 


and/or  dropping? 

Nnriltod  U  k—p  in 
tHoir 


.^X^.t  .,.; 


DMKMTlttl  rACIWS 


CMSS  KrEKNCC 


I 


.  I  ■■-, 


vv'H- 


LONG  TCRH  CARC  lURVClr 


:-^-i 


•■?  ■+  > 


SMVCY  4REA 


DISASICB 


^405.1136 

$lir  40$.n36(«) 

73524'' 
lCF>44?i3t> 


•  apflt  I*  ICls. 


A..  Biimtf  fiM 

f353  ■••■;• 

.^^»^  EMllA^r  . 
sMff  art 

-■■!.r^.  is '<f«4iirts  C*  b* 
followtd  for 
flrt,  M»1o- 
:     ■»»NI'#r  •th*r 
dilsM'tcr.  ■ 


.^:  f«elUty      • 

•••••t*fiii«M»». 


,t)BSCitVATION 


-  Disaster  plan  <s 
locattd  at  Mch  nursing 
station. 

-  Evacuation  plans  posted 
in  dach  saokt  coapart- 
■ont. 


t  '  ■■"?. 


.i 


.  J  .        . .  •  * 
•  ^■•'  '1    ''■>  "■*•■.  ?-■ 


.«.v*.- 


■-■«?•  ••■:• 


INTERVIEWING 


Ask  Residents: 

-  Do  you  knoM  what  to  do 
in  case  of  fire? 

-  How  often  do  you  re- 
hearse it? 

—What  »rt   your  responsi- 
bilities at  a  fire 
i  drill? 

:-  What  is  thefaci'lities 
?  disaster  plan?  (SpecHy 
■{  types.' [(e.g..  fire. 
:  flood,  etc.)] 
!-  How  you  undergone 
;  disistertrtining? 
'-  Havc'yoo'parViiT^ted  in 
.  a  ♦fre 'd*«*slef  d«n?- 

I    whtw?--'  •■•-■• ••■*-'■■ 

■.--How  fr<«iueA{1y  ari'  s 
,.     drills  held?  * 

-  Ha^cVdoheeirtraiwe^/ 
'  Mns^fKdjhl^M-the^se 

n    oT  ffihe%equip«ent.  fire 
:    containaent  ncthods? 

-  Have  you  been  trai'ned  in 
transfer  or  casuaTties 

>    and  routes? 

-  How  would  staff  Meet 
enotional  needs  of  resi- 

'  dents  during/following 
a  "disaster",  eg.,  fire 


.1 


K^eiRp  REVin 
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v.  ; 
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'Xi.  MJ 
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v..  s" 

'•  p. 


>r  '    ■<    >  1  • 


eVAUMTIQN  f  ACTORS 


A  disattef  plan  is. 'avail- 
able and  laci  ii  ty  staff 
JuMtw-thiiir  roljlSt 


^l 


v  it- 


t 


».:■ 


CROSS  REFERENCE 


Physical  Environ- 


40S.1134(a)(b) 
442.321 
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LONG  TEM  CARE  SURVEY 

SURVCV  AREA 

ptscftVAriCM 

INTERVIEWING 

•RCC-MO  REVIEW 

.    .  •: 

EVALUATION  FACTORS 

CROSS  REFERENCE 
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PART  488-(AMENDEO] 


53.  No.  ,117  /  PHday.  fune  17.  1^88  /  Rnlqs  ami  RMnhtfons 


B.  1.  Part  i88  is  amended  by         j  .  - 
redesignating  the  sections  listed  below 
froiq.Subpiart  S  of  Part  405  of  this 
chapter  into  the  indicated  subparts  and 
sections: 

.    -.. '  V.'- 


406jg03... 
406.1904^ 

405.1906... 
406.1«)7„. 


Old  tec  Subpart  S 


406.190e._ 
406.1800-^ 
40&191Q„. 
40S.1911_ 
40&1912„.. 
40S.1»13.„„ 


Su^art 

468.18 
488.20 
466.24 
468.26 
468.26 


AtbpartB 

468J0 
466.SZ 
488.54 
48836 

488.60 
4884M 


I 

2.  The  title  of  newly  redesignated 
§  48S4S6  is  revised  to  read:  'Temporary 
waivers  a];q>licable  to  skilled  nursing 
facilities.'' 


S.  The  title  of  newly  redesignated 
1 488J0  is  revised  to  read:  "^lecial 
procedures  for  approving  end  stage 
renal  disease  facilities." 

C  Section  488.26  is  revised  to  read  as 
follows: 


(a)  The  decision  as  to  whether  there  is 
comiriiaiice  with  a  particular  condition 
of  participation  or  conditions  for 
coverage  wiB  depend  upon  the  oianner 
aad  degree  to  which  the  provider  or 
supplier  satisfies  the  various  standards 
wi^in  each  conditioD.  Evaluation  of  a 
provider's  performance  against  these 
standards  will  enable  the  State  survey 
agency  to  document  the  nature  and 
extent  of  deficiencies,  if  any.  with 
mpect  to  a  particular  function,  and  to 
assess  Ae  need  for  imiHovement  in 
relation  to  the  prescribed  conditions. 

(b)  The  State  agency  must  adhere  to 
the  following  principles  in  determining 
coa4riiaiice  with  participation 
reqoicements: 

ft)  The  survey  process  is  the  means  to 
assess  comi^ance  with  Federal  health, 
safety  and  quality  standards; 

(2)  The  survey  process  uses  resident 
ottteooea  as  the  primary  means  to 
establish  the  compliance  status  of 
facilities.  Specifically  surveyors  will 
directly  observe  the  actual  provision  of 
care  and  services  to  residents,  and  the 


effects  of  that  care,  to  assess  whether 
the  caneprovided  meets  the  needs  of 
individual  residents; 

(3)  Surveyors  are  professionals  who 
use  their  fudgihent,  in  concert  with 
Federal  forms  and  procedures,  to 
determine  compliance; 

(4)  Federal  procedures  are  used  by  all 
surveyors  to  ensure  uniform  and 
consistent  application  and  interpretation 
of  Federal  requirements: 

(5)  Federal  forms  are  used  by  all 
surveyors  to  ensure  proper  recording  of 
findings  and  to  document  the  basis  for 
the  findings. 

(c)  The  State  survey  agency  must  use 
the  survey  methods,  procedures,  and 
forms  that  are  prescribed  by  HCFA. 

(d)  The  survey  agency  must  ensure 
that- a  facility's  actual  provision  of  care 

and  ■pnrir—  to  lif  i^ly nts  »"d  thff  t*fffTtS 

of  that  care  on  residents  are  assessed  in 
a  systematic  manner. 

(e)  A  SNF  survey  must  include  the 
following  elements: 

(1)  An  entrance  conference; 

(2)  A  resident-centered  tourof  the 
faciUty; 

(3)  An  in-depth  review  of  a  sample  of 
residents,  including  observation, 
interview  and  record  review; 

(4)  Observation  of  the  preparation  and 
administration  of  drugs  for  a  sample  of 
residents; 

(5)  Evaluation  of  a  facility's  meals, 
dining  areas  and  eating  assistance 
procedures; 

(6)  A  description  in  the  survey  report 
of  all  deficiencies  found  during  the 
survey: 

(7)  An  exit  conference;  and 

(8)  FoUow>im  surveys,  as  appropriate. 
D.  Technical  Amendments  to  Part  488: 

1.  In  redesignated  S  488.18: 

••  bi  parafflsph  (a).  "|  488.28  of  this 
port  is  siybsUtuted  for  "f  408.1907**; 

b.  In  paragraph  (b),  "i  488.54  of  this 
part"  is  substituted  for  "|  405.1910". 

2.  In  redesignated  1 488.2a  in 
paragraph  (a),  "1 488.50  of  this  part"  is 
substituted  for  "f  405.1908". 

3.  In  redesignated  i  488.28,  in 
paragrai^  (a),  "f  488.50  of  this  part"  is 
substituted  for  "i  405.1908". 

4.  In  redesignated  1 48&50: 

a.  In  paragrafrii  (a)  introductory  text. 
"Subpart  K  of  Part  405,"  is  substituted 
tOr  ciulipwt  K  of  Ais  part,**. 

b.  In  paragraph  (a)(1),  "§i  48ej5(d) 
and  489.16  of  this  chapter"  is  sabatituted 
for"|406.a04(b)". 

c.  In  paragraph  (b),  "§  488J0(b)  of  this 
part"  is  substituted  for  "|  40&UM(br. 

d.  In  paragraph  (c),  "if  48ai5(d)  and 
489.16  of  this  chapter"  is  subatitnted  for 
"{  405.e04(c)". 

5.  In  redesignated  t48&52: 

a.  In  paragraph  (aj.  "§  40S.13ll(a)  of 
this  chapter"  is  substituted  for 


"J  405.1311(a)";  "Subparts  A.  B  and  C  of 
this  part"  is  substituted  for  "Siubpart  IT: 
"J  405.1311(b)  of  this  chapter"  is  • '    • 
substituted  for  "§  405.1311(b)'*: .. :    :  . 

"§  405.1311(f)  of  this  chapter"  is    : 

substituted  for  "§  405.1311(0". 

b.  bi  paragraph,  (b).  "Subpart  U  of 
Part  405"  is  substituted  for  "Snbpart  M": 
"|4()5^12(IH(4>  of  thia  chapter"  is 
substituted  for  "S  405.1312(bK4)". 

c.  In  paragraph  (c).  "S  405.1311(c)  of 
this  chapter"  is  substituted  for 

"§  405.1311(c)". 

d.  In  paragraph  (d).  "1 488.28  of  this 
part"  is  substituted  for  "S  405.1907". 

6.  In  redesignated  i  48&56: 

a.  In  paragraph  (a).  "|  405.1124  of  this 
chapter"  is  siibstittited  for  "{  40&1124": 
and 

b.  In  paragraph  (b),  "i  406J1122  of  this 
chaptefr"  is  substitutftdfor  "|  405.1122". 

7.  In  redesignated  J  488.80: 
•i.  "^bpart  U  of  Part  405"  is 

substituted  for  "Subpart  U  of  thb  part" 
wherever  the  term  occurs; 

b.  In  paragraph  (a),  "f  488.12  of  this 
parf' is  substituted  for  "1 405^902": 

c  "}  406.2122(b)  of  this  chaptat^  is 
substituted  for  "i  405.2122(b)'*  wheraver 
the  term  occurs;  and 

d.  In  paragraph  (f), "(  405.2100(c)  of 
this  chapter*  Is  substftuled  for 
"8  405jn00(c)". 

8.  In  redesignated  1 488.64, 

"i  405.1137(d)  of  this  chapter"  is 
substituted  for  "{  405.1137(d)'*  i^iercver 
the  term  occurs. 
E.  Part  405  is  amended  as  follows: 

PART  40»~FEOEfUL  HEALTH 
mSURANCC  FOR  THE  AQEO  AND 
DMABLEO 


1.  In  Subchapter  B,  the  table  of 
contents  of  Part  405  is  amended  by 
removing  and  reserving  Subpart  S  as 
follows: 


S( 


1 


Subpart  8  [Romovad  and  roMTVMn 

2.  In  Part  405,  Subpart  S,  §§406.1001 
and  405.1902  are  removed  and  the 
subpart  is  removed  and  reserved. 

F.  In  Subchapter  C  Part  442  is 
amended  as  IbBows: 


MRT  4«-«rAIIIMnD6  FOR 
MmBTTPOfl  SKILLED  NURSWO 
AND  MTERMEOIATE  CARE  FAOLfTY 
SERVICES 

1.  The  authority  citation  for  Part  442 
continues  to  read  as  follows: 


Padeiai  Regtotar  /  Vol  S3.  No.  117  /  Friday.  June  17.  1968  /  Rule*  and  Regulations  2W01 


Autiiority:  S^  1102  of  the  Social  Security 
Act  (42  U.S.C  ^^).  unless  otherwise  noted. 

2.  In  Subpat^  B,  S  442.30  is  amended 
by  revising  tfaj^  introductory  text  of 
paragraph  (a)t  revising  paragraph  (a)(4), 
redesignating  existing  paragraph  (a)(5) 
as  paragraph  ,Cb)(8)  and  revising  it.  and 
adding  new  paragraphs  (aKS).  (a)(6)  and 
(a)(7)  to  read  i^s  follows: 

}  442.30   AQfavHient  aa  avMMioe  of 


(a)  Under  Sjl  44a40(a)  and  440.150  of 
this  chapter.  ITP  la  available  in 
expenditures  jfior  SNF  and  ICF  service 
only  if  the  fa<^ty  has  been  certified  as 
meeting  the  r^uirements  tot  Medicaid 
participationJ  M  evidenced  by  a 
provider  agre  nnent  executed  under  this 
part  As  agrei  itnent  is  not  valid  evidence 
that  a  facUity  pas  met  Uiose 
requirements  ITHC^A  determines  that— 


(4)  The  surir^y 
Federal  stanqards< 
methods  and 
HCFA  as  req|4red 
ofthischapt( 
qualificadoni  i 

(5)  The  sur  rey 
to  the  follow!  i|g 
determining 


agency  failed  to  use  the 
I.  and  die  forms, 
procedures  prescribed  by 
under  1 431.610(f)(1) 
for  determining  dia 
of  providers;  or 

agency  failed  to  adhere 
principles  in 
^mpiiance: 


(D. 


(i)  The  survey  process  is  the  means  to 
assess  compliance  with  Federal  health, 
safety  and  quality  standards; 

(ii)  The  survey  process  uses  resident 
outcomes  as  the  primary  means  to 
establish  the  compliance  status  of 
facilities.  Specifically,  surveyors  will 
direcUy  observe  the  actu^  provision  of 
care  and  services  to  residents,  and  the 
effects  of  that  care,  to  assess  wdiedier 
the  care  provided  meets  the  needs  of 
individual  residents; 

(iii)  Surveyors  are  professionals  who 
use  their  juii^ent.  in  concert  with 
Federal  forms  and  procedures,  to 
determine  compliance; 

(iv)  Federal  procedures  are  used  by  all 
surveyors  to  ensure  uniform  and 
consistent  application  and  interpretetion 
of  Federal  requirements; 

(v)  Federal  forms  are  used  by  all 
surveyors  to  ensure  propw  recording  of 
findings  and  to  document  the  basis  for 
the  findings. 

(6)  The  survey  agency  failed  to  assess 
in  a  systematic  manner  a  facility's 
actual  provision  of  care  and  services  to 
residente  and  eCfecte  of  that  care  on 
residents. 

(7)  Required  elements  of  the  SNF  or 
1(7  survey  process  include  all  of  the 
following: 

(i)  An  entrance  conference; 

(ii)  A  resident-centered  tour  of  facility; 


(iii)  An  in-depth  review  of  a  sample  of 
residente  including  observation, 
interview  and  record  review; 

(iv)  Observation  of  the  preparation 
and  administration  of  drugs  for  a  sample 
of  residents; 

(v)  Evaluation  of  a  facility's  meals, 
dining  areas  and  eating  assistance 
procedures; 

(vi)  Formulation  of  a  deficiency 
statement  based  on  the  incorporation  of 
all  appropriate  findings  onto  the  survey 
report  fonn; 

(vii)  AU  exit  conference;  and 

(viii)  Follow-up  surveys  as 
appropriate. 

(8)  "The  apeement's  terms  and 
conditions  do  not  meet  the  requiremente 
of  thia  subpart 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  13.714,  Medical  Assistance 
Pro-am:  Na  13.773,  Medicare-Hospital 
Insivance) 

Dated  May  31, 1968. 
WiffiMLKoper. 

Administrator,  Health  Care  Financing 
Administration. 

Approvied:  June  2.  ISBA. 
(MsLBowaa. 
Secretary. 
(FR  Do&  a»-1306S  Ffled  «-l»-«8: 8:45  am) 
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DEPARTMENT  OF  DEFENSE 

I 

GENERAL  SEljiyiCES 
ADMINISTRATKMI 

NATIONAL  A^^IONAimCS  AND 
SPACE  ADMIIMSTRATION 


48CFRI 


Conlnelorl 


iRf9uMiOQ<FAR); 


(DoD),  Genei 
(GSA).  and  Ni 
Space  Ac 

action:  Proi 


irtmoit  of  Defense 
ervices  Administration 

|onal  Aeronautics  and   - 
lUon(NASA). 

I  rule. 


Acquisition 
censideritig 
Acquisition 
extend  the 
contractoif 


w|^ 


:  Thii  Civilian  Agency 
Acquisition  Ct^fncil  aiid  £e  Defense 
latoty  Council  are ' 
to  Federal 
tion|FARr4.703  to 
retention  period  for 
submit  late  annual   • 
indirect  cost  rile  projposals  and  clarify 
the  meaning  ot  f'reoord"  to  include 
computer  inpujtidata.  .  ■__. 

DATK  Commeilrshotdd  be  submitted  to 
the  FAlt  Secrelt»riat  at  the  address 
shown  below  oh  or  before  August  16. 
1988.  to  be  considered  in  the  formulation 
of  a  final  rule. 

AObRCSt:  Inteltsted  parties  should 
submit  written  comments  to*.  General 
Services  Admlilistration.  FAR 
Secretariat  (VRS).  18th  &  F  Streets.  NW.. 
Room  4041.  WjB^hington.  DC  20405. 
Mease  cite  FAR  Case  8a-19  in  all 
correspondency  related  to  this  issue. 

FOR  flMniCR  pyOWMATIOtI  OONTACTS 

Margaret  A.  Willis.  FAR  Secretariat 
Room  4041.  G^JBuildihg.  Washington. 
DC  20405. 


A.  Regulatoiy  FlexibUity  Act 

The  proposed  revisions  to  FAR  4.703 
are  not  expected  to  have  a  significant 
economic  impact  on  small  business 
entities  under  the  Regulatory  Flexibility 
Act  (S  U.S.C.  601.  et  seq.)  because  the 
extension  of  time  for  retention  of 
records  only  appUes  to  a  limited  number 
of  contractors,  of  which  an  even  smaller 
number  are  small  entities,  which  fail  to 
meet  die  90-day  requirement  for  indirect 
cost  rate  submissions;  The  retiention 
requirement  being  imposed  for  computer 
'  data  in  the  form  originally  recorded  on 
punched  cards,  electronic  or  magnetic 
disks  and  tapes  and  the  like,  only  affects 
those  contractors  which  afa^ady 
maintain  this  type  of  data  in  their 
normal  course  of  business.  The  burden 
of  storing  tfiis  additional  data  along  «vith 
records  already  required  to  be  obtained 
is  minimal  An  initial  regulatory 
flexibilitjr  analysis  has  not  been 
perfbnhcd.  However.  commenGi  are 
Invited  kom  small  businesses  and  Other 
interested  partiiss. 

Comfltents  from  small  entities 
concerning  Qaie  affected  FAR  section  will 
also  be  considered  in  accordance  with 
section  610  of  Hie  Act.  Such  comments 
most  be  submitted  separately  and  cite 
FAR  Case  88-610  in  cortespondencesi 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub;  L 
96-511)  does  not  apply  because  it  is  ROt 
expected  that  this  proposed  rule  will 
impose  any  recordkeeping  or 
information  collection  requirements 
from  offerors,  contractors,  or  members 
of  the  public  which  require  approval  of 
0MB  under  44  U.S.C.  3501,  et  seq., 
because,  on  balance,  the  proposed  rule 
will  require  insignificant  time  to  collect 
the  data  or  to  place  it  in  storage. 

List  of  Subiects  In  4^  CFR  Part  4 

Hnvernment  procurement 


\tr*  -  :  -  • 


Dated-  |une  10. 1988. 
Many  8.  Rorinaki. 

Acting  Director,  Office  of  Federal  Acquisition 
and  Riaguiatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  4  be  amended  as  set  forth  below: 

PART  4-AOMINISTRATIVE  MATTERS 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Auikority:  40  U.S.C  488(c);  10  U.&C 
OMptsr  137:  and  42  U.S.C  2473(c). 

2.  Section  4.703  is  amended  by  adding 
paragraph  (bK3)  and  by  revising 
paragraph  (d)  to  read  as  fellows: 

4J03    PtMcf.         ._  _,. 

(3)  The  contractor  does  not  meet  the 
original  90-day  due  date  for  submission 
of  acceptable  final  indirect  cost  rate 
proposals  speciiied  in  subparagraph 
(d)(2)  of  the  clause  at  52.216-7. 
Allowably  Cost  and  Payment  and 
subparagraph  (cM2)  of  the  clause  at 
52.21^13.  Allowable  Cost  and 
Payment--Facilities.  Under  these 
circimistanoes.  the  retention  periods  in 
4705  shall  be  automatically  extended 
one  day  for  each  day's  extension  of  the 
.rate  submission  due  date. 
•    . '  •       *       *       * 

(d)  Within  die  meaning  of  records  as 
stated  in  4.703(a))  contractors  shall 
retain  any  computer  data  in  the  form 
originally  reconded  on  punched  cards, 
electronic  or  magnetic  disks  and  tapes, 
or  comparable  media  for  input  to 
computer  data  systems  if  the  related 
data  are  otherwise  required  by  this 
subpart  to  beretained.  Contractors  shall 
not  destroy,  discard,  delete,  or  write 
over  such  computer  media  input  until 
such  time  as  designated  in  4.703(a). 

[FR  Do&  88.-13788  Filed  ft^16-88: 8:45  am] 
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Bt: 


ENVIRONHKIITAL  PROTECTION 
AGENCY     T| 

21 CFR  Part^il93  and  561 

(FAP  7H55ie/jl|M4;  FRL-3400-3] 

PMtickto  TotorancM  for  Avrnwcjlii 

AOOtCv:  Envf  tonmental  Protection 
Agency  (EPAJ. 

action:  nnal!nile. 


f.  This  rule  renews  established 
food  and  feedj  additive  regulations  to 
permit  residii^  of  the  miticide/ 
insecticide  ajrfermectin  Bi  and  its  delta 
8.9-geometrio  Isomer  in  citrus  oil  and 
citrus  pulp,  respectively,  in  accordance 
with  an  expefrimental  program.  These 
regulations,  t^  lenew  maximum 
permissible  levels  of  the  mitidde/ 
insecticide  in  citrus  oil  and  citrus  pulp 
were  requested  by  Merck  Sharp  ft 
Dohme  Rese^fch  Laboratories.  Inc 
cmcnvi  D/^m  May  8, 1968. 

KHI  FURTHOI  (NPOIMATION  CONTACT: 

By  mail:  GeoMe  LaRocca.  Product 
Manager  (PM]  15.  Registration  Division 
(TS-767C),  Environmental  Protection 
Agency,  401 M  St.  SW..  Washington.  DC 
20460. 

Office  location  and  telephone  number 
Rm.  202.  CM  |«^2. 1921  Jefferson  Davis 
Hwy..  ArUngbn.  VA  22202.  (703H57- 
240a  n   ;, 

•uwmwNTJiiv'wromMTiON.  EPA 
issued  1 193.4t3  Avenaectin  B,  and  its 
delta  aj9^eoMetiic  isomer  and  1 561.441 
Avermectin  Ifi  audita  delta  AP- 
geometn'c  isdfiner,  published  in  the 
Fadacal  RetU«v  on  May  13. 1967  (52  PR 
17941)  establuhing  regulations 
permitting  re$idues  of  the  mitidde/ 
insectidde  aV^nnectin  Bi  and  its  delta 
84Kgeometric{  Isomer  in  dtrus  oil  and 
dried  dtrus  pidp.  respectively,  in 
accordance  w  th  an  experimental 
program  witii  i  m  expiration  date  of  May 
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8, 1988.  These  regulations  are  being 
renewed  to  May  1, 1989.  to  permit  the 
continued  marketing  of  the  raw 
agricultural  commodities  (RACs)  treated 
in  accordance  with  the  experimental  use 
permit  (No.  618-^UP-12). 

The  sdentific  data  reported  and  other 
relevant  material  have  been  evaluated, 
and  it  has  been  determined  that  the 
mitidde/insectidde  may  be  safely  used 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  (No.  61ft-EUP- 
12)  that  was  concurrentiy  renewed 
under  the  Federal  Insectidde,  Fungicide, 
and  Rodentidde  Ad  (FIFRA).  as 
amended.  It  is  conduded  that  the  ^ 

mitidde/insectidde  can  be  safely  used 
in  the  prescribed  manner  when  such  use 
is  in  accordance  with  tiie  label  and 
labeling  accepted  in  connection  with  the 
experimental  use  permit  issued  pursuant 
to  the  Federal  Insectidde,  Fungidde. 
and  Rodentidde  Act  (FIFRA)  as 
amended  (66  Stat  973. 7  U.S.C.  136  et 
acq.),  and  the  regulations  are  renewed 
as  set  forth  below. 

Any  person  adversely  affeded  by 
these  regulations  may,  within  30  days 
after  publication  of  this  document  in  the 
Fedenl  Registw,  file  written  objections 
with  the  Hearing  Qeric,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  tiie  r^ulations 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections. 

The  Office  of  Management  and  Budget 
has  exenqited  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Ad  (Pub.  L  96- 
354. 94  Stat.  1164  5  U.S.C  601-«12),  the 
Administrator  has  determined  that 
regulations  establii^bing  new  food  and 
feed  additive  levels,  or  conditions  for 
safe  use  of  additives,  or  raising  such 
food  and  feed  additive  levels,  do  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  ResM*r  of  May 
4. 1981  (46  FR  24945). 

List  of  Subjects  in  21  CFR  Parts  193  and 
561 

Food  additives.  Animal  feeds. 
Pesticides  and  pests.  Reporting  and 
recordke^ing  requirements. 


Dated:  June  3. 19ea 
Dou^  D.  Campt. 
Director,  Office  of  Pesticide  Programs. 

Therefore.  Chapter  I  of  Tide  21  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART931-{AI«ENDED] 

1.  In  Part  193: 

a.  The  authority  dtation  for  Part  193 
continues  to  read  as  follows: 

Authoiily:  21  U.S.C  34& 

{193.473   [Amended] 

b.  By  amending  S  193.473  Avermectin 
B,  and  its  delta  8.9-geometric  isomer  by 
changing  the  date  "May  8. 1988"  in  die 
last  sentence  to  "May  1, 1980." 

PARTS61-(AIIEN0ED] 

2.  In  Part  561: 

a.  The  authority  dtation  for  Part  561 
continues  to  read  as  follows: 

AutiKMity:  21  U.S.C.  348. 

1561.441    [Amended] 

b.  In  §  561.441  Avermectin  Bt  and  its 
delta  8,0-geometric  isomer,  by  changing 
die  date  "May  8. 1988"  in  die  last 
sentence  to  "May  1. 1989." 

[FR  Doc.  88-13808  Filed  6-17-88;  8:45  am] 


POSTAL  RATE  COMMISSION 

99  CFR  Part  3001 

[Doctot  Noe.  RIIS6-3  and  IIC86-1:  Oitfer 
Na788] 

Amofidfnont  to  Domostlc  Mel 
CtaMifleatlon  SdMdulo;  Monoy  Ordor 
Sate  Lknltatioiw,  1M7 

laaued:  Jane  14, 1988. 
AOBNCv:  Postal  Rate  Commission. 
action:  Final  rule. 


If:  In  accordance  with  the  June 
7, 1988,  adoption  of  the  Postal  Rate 
Commission's  recommended  Docket  No. 
MC86-1  dedsion  by  the  Governors  of 
the  Postal  Service,  the  Commissl(»i  is 
publishing  the  corresponding  change  for 
the  Domestic  Mcdl  Classification 
Schedule  (DMCS).  The  DMCS  is  found 
as  Appendix  A  to  Subpart  C  of  the 
Commission's  rules  of  practice  and 
procedure  (39  CFR  3001.61  throu^ 
3001.67).  This  change  gives  the  Postal 
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Service  the  authority  to  place 
restrictions  on  money  orders  sales.  The 
purpose  of  the  authority  is  to  help  the 
Postal  Service  in  its  efforts  to  co-operate 
with  the  Drug  Enforcement 
Administration  and  other  government 
agencies  to  prevent  the  use  of  postal 
money  orders  as  a  means  of 
"laundering"  money  obtained  from  the 
sale  of  illegal  drugs. 
EFFECTIVE  DATE:  June  19. 198a         I 
ADDRESSES:  Correspondence  should  be 
sent  to  Charles  L  Clapp,  Secretary  of 
the  Commission,  1333  H  Street,  NW., 
Suite  300,  Washington,  DC  20268 
(telephone:  202/789-6840). 
FOR  FURTHER  INFORMATION  CONTACT 
David  F.  Stover,  General  Counsel,  1333 
H  Street.  NW..  Suite  300,  Washington, 
DC  20268  (telephone:  202/789-6820). 
SUPPLEMENTARY  INFORMATION:  On  June 
7, 1988.  the  Governors  of  the  Postal 
Service  approved  a  decision  (Docket  No. 
MC88-1)  of  the  Commission 
recommending  a  change  in  section  8.020 
of  the  Domestic  Mail  Classification 
Schedule  (DMSC).  The  Commission 
issued  its  recommended  Decision  on 
May  18. 1988.  DMCS  section  8.020 
prescribes  the  maximum  dollar  value  for 
money  orders  and  states  that  the  Postal 
Service  may  place  restrictions  on  the 
number  or  dollar  value  of  money  order 
sales.  Under  the  previous  DMCS 
provision,  the  Postal  Service  could 
impose  only  temporary  restrictions  oo 
the  number  of  money  orders  which  I 
could  be  purchased  at  one  time.       ; 

The  Postal  Service  intends  to  use  its 
new  authority  to  set  a  limit  on  money 
order  purchases  which  is  lower  than  the 
threshold  for  reporting  under  the  Bank 
Secrecy  Act.  The  Treasury  Department 
currently  requires  reporting  of 
transactions  over  $10,000.  The  Postal 
Service  has  found  that  the  purchase  of 
money  oders  in  very  large  dollar 
amounts  for  legitimate  reasons  is  rare. 
The  Postal  Service  believes  that  the 
authority  to  limit  the  dollar  amount  of 
money  order  purchases  will  enable  it  to 
respond  quickly  to  new  methods  which 
money  "launderers"  may  adopt 

The  Postal  Service  Hied  a  request  for 
this  regulatory  change  on  December  4, 
1987.  The  Commission  invited  interested 
parties  to  comment  and  participate  in 
the  proceeding.  52  PR  46873-74.  On  May 
2. 198a  the  Postal  Service  filed  a  motion 
for  acceptance  of  a  unanimous 
stipulation  and  agreement  llie  Postal 
SCTvice  indicated  that  there  was  no 
opposition  to  the  change  described  te 
the  stipulation  and  agreement 

The  amendment  to  the  DMCS  which  is 
published  in  this  order  reflect  die 
Governors'  June  7. 198a  decision. 
Consistent  with  the  Commission's 


explanation  in  the  rulemaking  (Docket 
No.  RMB&-1]  which  led  to  the 
publication  of  the  DMCS  in  the  Federal 
Register,  this  addition  is  published  as  a 
final  rule,  since  procedural  safeguards 
and  ample  opportimities  to  have 
different  viewpoints  considered  have 
already  been  afforded  to  all  interested 
persons. 

list  of  Subjects  in  39  CFR  Part  9001 

Administrative  practice  tmd 
procedure.  Postal  Service. 

PART  3001-4nJLES  OF  PRACTICE 
AND  PROCEDURES 

Subpart  C— Rules  Applicable  to 
Requests  for  Establishing  or  Changing 
the  Mail  Classification  Schedule 

1.  The  authority  citation  for  39  CFR 
Part  3001  continues  to  read  as  follows: 

ft 

AutlMrity:  39  U.S.C.  404(b),  3603,  3822-3624, 
3661.  3662.  84  Stat  1303:  (5  U.S.C.  553],  60 
Stat.  383. 

List  of  Changes 

2.  The  following  change  in  the 
Domestic  Mail  Classification  Schedule 
published  as  Appendix  A  to  Subpart  C 
(39  CFR  3001.61  through  3001.68)  of  the 
Commission's  rules  of  practice  and 
procedure  is  adopted: 

Revise  8.020  to  read  as  follows: 

8.020    The  maximum  value  for  which  a 
domestic  pottal  money  order  may  l>e 
purchased  is  $700.  Other  restrictions  on 
the  number  or  dollar  value  of  postal 
money  order  sales,  or  both,  may  be 
imposed  in  accordance  with  regulations 
prescribed  by  the  Postal  Service. 
By  the  Commission. 

Charles  L.  Clapp, 

Secretary. 

[FR  Doa  88-13795  Filed  6-17-88;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-340a-5] 

National  on  and  Haiardous 
Substancas  Conflngancy  Plan; 
National  Prioritias  List  Update; 
Correction 


Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction. 

* 

SUMMARY:  EPA  is  correcting  errors  in 
the  Final  Notice  of  Deletion  of  sites  from 
the  National  Priorities  list  w^ich 
appeared  in  the  Federal  Register  on 
April  la  1988  (53  FR  12880). 


FOR  FUHTMCR  HIFOmiATMN  CONTACT: 

Allen  DoUon  at  (202)  382-5755. 

The  following  corrections  are  made  in 
FRL-3366-7,  the  National  Oil  and 
Hazardous  Substances  Contingency 
Plan;  National  Priorities  List  Update 
published  in  the  Fedanl  Register  on 
April  la  1968  (53  FR  12680). 

1.  On  page  12680,  third  column,  line 
53.  change  "In  Croup  14  remove:"  to  "In 
Group  15  remove:". 

2.  On  page  12680,  third  column,  line 
56,  change  "In  Group  II  remove:"  to  "In 
Group  12  remove:". 

Dated:  June  2. 1988.  I 

Thaddeus  L  Juszczak,  Jr., 
Acting  Deputy  Assistant  Administrator  for 
Solid  Waste  and  Emergency  Response. 
[FR  Doc.  88-13811  Filed  6-17-88;  8:45  amj 
BILUNG  COOE  SSSO-SO-M 


(OPTS-400010A;  FRL-3400-2]  i 

40  CFR  Part  372 

Toxic  Chemical  Release  Reporting; 
Community  Right-To-Know;  Titanium 
Dioxide 

agency:  Environmental  Protection 
Agency  (EPA). 

action;  Final  rule. 

SUMMARY:  EPA  is  deleting  the  substance 
titanium  dioxide  firom  the  list  of  toxic 
chemicals  under  section  313  of  Title  III 
of  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
EPA  is  amending  the  final  rule  codifying 
the  list  of  chemicals  published  on 
February  la  1988  (53  FR  4500).  EPA  is 
taking  this  action  in  response  to 
petitions.  Section  313(e)  allows  any 
person  to  petition  the  Agency  to  modify 
the  list  of  toxic  chemicals  for  which 
toxic  chemical  release  reporting  is 
required. 

DATES:  June  20, 198a 
FOR  FURTHER  INFORMATION  CONTACT: 
Renee  Rico,  Petition  Coordinator. 
Emergency  Planning  and  Community 
Right-to-Know  Hotline.  Environmental 
Protection  Agency,  401 M  Street  SW.. 
(Mail  Stop  WH-562A),  Washington,  DC 
20460,  (800)  535-0202,  (In  Washtagton, 
DC  and  Alaska,  (202)  479-2449. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Authority 

The  response  to  the  petition  and 
deletion  are  issued  under  sections 
313(d)(3)  and  313(e)(1)  of  Title  HI  of  the 
Superhind  Amendntents  and 
Reauthorization  Act  of  1886  (Pub.  L  99- 
480.  "SARA"  or  "the  Act").  Title  HI  of 
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employees  mai 
to  be  Bent  to  ~ 
which  the  facil 


SARA  is  also  k^iown  as  the  Emergency 
Planaiag  and  Crimmanity  Right-lo-fCnow 
Actofl9e& 

B.  BackffXMindll 

Title  m  of  SAflA  is  intended  to 
encourage  and  pjupport  emeigency 
planning  efibrts  jat  the  State  and  local 
level  and  to  protide  the  public  and  local 
govenunents  w|[(h  information 
concerning  pot^tial  chemical  hazards 
present  in  theirjconmuinities. 

Section  313  dfrlltle  III  requires  owners 
and  operators  ^  certain  fiadlities  that 
manufacture.  pMtcess.  or  otherwise  use  a 
listed  toxic  chenucal  at  certain  threshold 
quantities,  to  rej^rt  annually  their 
releases  of  su^jchemicals  to  the 
environment  C  fly  facilities  Aat  have 
manufacturing  [derations  (in  Standard 
Industrial  Clasf  ^cation  Codes  20 
lave  10  or  more 
:[report  Such  reports  are 
I  EPA  and  tfie  State  in 
'  is  located.  The  basic 
purpose  of  this  Provision  is  to  make 
available  to  thi  public  information 
about  total  ann  i^  releases  of  toxic 
chemicals  from  Indnstrial  facilities  in 
their  oommnnit  yl  In  particdar,  EPA  is 
required  to  dev  ^op  a  computer  data 
base  containin;  mis  toxic  chemical 
release  infonni  f  on  and  to  maJoe  it 
accessible  by  t  (lecommunications  on  a 
cost  rehnboraa  )|e  basis. 

For  fcportins  ^rarpoees,  section  313 
estaUi^es  an  Bitial  list  of  "toxic 
chemicals"  thai  M  composed  of  328 
entries,  20  of  wiich  are  categories  of 
chearicala.  This  M  is  a  combination  of 
lists  of  dwBuc^li  used  by  the  States  of 
Maryland  and  |i)ew  Jersey  for  emissions 
reporting  undet  their  individual  right-to- 
know  laws.  Section  313(d)  authorixes 
EPA  to  modify  |by  rulemaking  the  list  of 
chemicals  covered  either  as  a  result  of 
BPA's  self-initiated  review  or  in 
response  to  petbtions  under  section 
313(e).  \[ 

Section  313(4|l)  provides  dwt  any 
person  may  pe^oo  the  Agency  to  add 
chemicals  to  or  delete  chemicals  from 
the  list  of  "toxi^  chemicals.''  EPA  issued 
a  statemmt  of  ppUcy  and  guidance  in 
the  Fadsnl  Kailstar  of  February  4. 1967 
(52  FR  3479).  lais  statement  provided 
guidance  to  poi^ntial  petitioners 
regarding  the  r0(»Dunended  content  and 
format  for  sobm^tting  petitions.  The 
Agency  must  respond  to  petidons  ivitfain 
ISO  days  either  by  initiating  a 
rulemaking  or  |^y  using  an  explanation 
of  why  the  petitloa  is  denied.  If  EPA 
fails  to  re^jion^  nvithin  160  days,  it  is 
subject  to  citiz^  suits.  In  the  event  of  a 
petition  from  a|$tate  governor  to  add  a 
chemical  undei  Section  313(e)(2),  if  EPA 
fails  to  act  witlln  160  days.  EPA  must 
issue  a  final  rui4  adding  the  chemical  to 


the  list  Theffefme.  EPA  is  under  specific 
oonslTaintB  to  evatoate  petitioos  uid  to 
issne  a  timely  response. 

State  governors  suy  petition  the 
Agency  to  add  chemicals  on  the  basis  of 
any  one  of  the  three  toxicity  ciMeria 
listed  in  sactioa  SlS(d)  (acute  homan 
health  afEscta,  cfaraoic  human  health 
effects,  or  environmental  toxicity).  Other 
persons  may  petition  to  add  chemicals 
only  on  the  basis  of  acute  or  chronic 
human  health  effects.  EPA  may  delete 
substances  only  if  they  fail  to  meet  any 
of  the  criteria  mnfaiin^ri  in  section 
313(d). 

Chemicals  are  evaluated  for  inclusion 
on  the  list  based  on  the  criteria  in 
section  313(d)  and  using  generally 
accepted  scientific  prindides,  the  results 
of  properly  oooducted  laboratory  tests, 
or  appropriately  designed  and 
coodttcted  epidemiological  or  other 
population  studies,  that  are  available  to 
EPA. 

n.  Oesviipttan  Of  Petitions  and 
Regulatory  Ifirtofy 

The  Agency  received  diree  separate 
petitions  to  delist  titanium  dioxide, 
(TiOk).  CASNa  134e3>47-7,  from  the  list 
of  toxic  chemicals.  The  three  petitions, 
in  order  fli  receipt,  were  from:  EJ.  du 
Pont  de  Nemoun  and  Company 
(DuPOnt),  SCM  Chemicals,  be.  and 
Didier  Taylor  Refractories  Coiporation, 
and  Keraira  Oy.  EPA  received  the  firat 
petition  on  August  21 1987.  and  under 
statutory  deadline  was  required  to 
respond  bv  February  20, 1988.  OuPont 
and  SCM/Didier  Taylor  submitted 
extensive  documentation  to  support 
their  claim  that  TiOk  fails  to  meet  any  of 
the  statutory  criteria  in  section  313(d). 

EPA  issued  a  proposed  rule,  pirftUshed 
in  the  Fadacal  Bagistar  of  February  19, 
1968  (S3  FR  5004),  announcing  its 
intention  to  grant  the  petitions  by 
deleting  TiOk.  The  Agency  received  15 
comments  on  the  pn^osed  rule. 
Fourteen  comments  were  frtan  a 
combination  of  individual  companies 
and  trade  associations.  These  comments 
all  supported  the  Agency's  proposal  to 
delete  TiOk  bom  the  list  of  subutances 
subject  to  reporting  under  section  313  of 
the  Emeigency  Pleinning  and  Community 
Right-to-Know-Act  Several  commenters 
agreed  with  EPA's  health  assessment 
and  concurred  that  there  is  hisufiicient 
evidence  indicating  that  TiOk  may  cause 
adverse  effects  to  human  health  or  the 
envinmment.  The  majority  of  the  14 
commenters  expressed  particular 
support  for  the  Agency's  proposal  to 
reUeve  facilities  of  having  to  report  on 
TiQi  releases  sta<  tiiig  with  the  1967 
calendar  year. 

One  commenter,  the  Natural 
Resources  Defense  Council  (NRIX^), 


oppoead  EPA's  proposal  to  delete  TiOt 
firom  the  aectfon  313  list  in  summary, 
NRC"*  *  *bdievo(s)  that  EPA  has 
erred  in  tts  health  assessment  of  TlOk, 
both  in  its  inteqwetation  of  the  long- 
term  cancer  bioassay  studies  and  in  its 
analysis  of  homan  epidemiologic 
surveys."  EPA's  re^onse  to  each 
concern  of  NRDC  follows. 

NROC  expressed  a  concern  wim 
regard  to  ^  positive  carcinogenicity 
response  seen  in  a  long4enn  inhalation 
bioassay  study  in  rats  carried  out  by  the 
Haskell  Laboratories  of  EJ.  du  Pont  de 
Nemours  and  Company  (Ref.  4).  The 
positive  response  was  seen  at  die  high 
dose  level  of  250  mg/m'.  Lung  fibrosis  st 
all  dose  levds  was  marginal  The 
commenter  states  Aat  EPA  infierred 
speculative  explanations  for  tumor 
formation  at  the  high  dose  level.  In 
response,  EPA  believes  that  any 
proposed  mechanism  of  action  for  die 
carcinogenic  response  (lung  tumon]  in 
die  high  dose  rats  are  hypotheses 
wdiether  diey  involve  fibrosis,  dust- 
overioading,  or  a  hyperplastic  response 
resulting  in  tumor  formotion.  In  the  case 
of  TiOk,  imphed  mechanisms  of  action 
are  considered  but  do  not  strongly 
contribute  to  the  wei^t-of-evidence  for 
or  against  carcinogenicity.  More 
importantly,  regardless  of  any  proposed 
mechanism  of  action,  a  single  response 
in  a  single  study  is  "limited"  evidence 
according  to  the  EPA  "Guidelines  for 
Cardnogenic  Risk  Assessment"  (Ref.  8). 
All  of  the  additional  studies  reviewed, 
six  carcinogenicity  bioassays  and  four 
mutagenicity  bioassays,  involving  TiOt 
were  negative  (Ref.  1). 

NROC  also  commented  on  a  National 
Cancer  Institute  (NO)  feeding  study 
evaluated  for  carcinogenic  effects  (Ref. 
10).  Rats  and  mice  were  orally  fed  TiOk  for 
103  to  104  weeks  at  25,000  or  50J)00  ppm 
dose  levels.  NRDC  commented  that  this 
study  was  not  conducted  st  the 
maximum  tolerated  dose  (MTD)  levels, 
and  that  this  stody  does  not  address  the 
health-ejects  of  aiibome  TiQi  dust 
particles  in  animals.  EPA  maintains  that 
TiOb  was  adequately  tested  in  die  study 
described  above.  The  doses  selected  for 
rats  and  mice  were  accurately  based  on 
range-finding  studies,  and  no 
toxicological  effects  were  noted  in  die 
range-finding  studies  at  any  dose 
administered.  In  cases  wh««  the  test 
chemical  does  not  elicit  toxicity,  the 
Guidelines  of  the  NCI  Bioassay  Pro-am 
(Ref.  14)  recommend  that  the  maximum 
concentration  of  a  test  substance  given 
in  feed  should  not  exceed  5  percent  of 
the  diet  Administration  of  TiOk  at 
25.000  ppm  [2JS  percent)  and  SO.0OO  ppm 
(5.0  percent),  die  maximum 
concentrations  used  in  tlie  NCI  study  on 
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TiOi  as  described  by  the  guidelines,  did 
not  result  in  significantly  increaaed 
tumors  in  rata  and  mice  of  either  sex  In 
response  to  NRDCs  comment  «rith 
regard  to  whether  this  NCI  feediqg  study 
addressed  health  effects  of  airborne 
TiOi.  EPA  did  not  utilize  this  study  to 
evaluate  the  health  effects  of  airborne 
tiC^.  The  long-term  inhalation  stucjy 
conducted  by  the  Haskell  LaborakHies 
of  EJ.  du  Pont  de  Nemours  and    i 
Company  (Ref.  4)  measures  the    ' 
inhalation  effects  of  TiOi  on  rats,  and 
was  discussed  at  length  in  EPA'a  HeaJth 
Assessment  of  Titanium  Dioxide  (ftef. 
15)  and  related  memoranda  (Refis.  1  and 
2). 

NROC«)q»essed  the  concern  for 
human  exposure  to  relatively  high 
concentrations  of  the  TVbt  dust  particles 
in  the  woricplace  and  through  accidental 
releases.  Workplace  exposure 
restrictions  are  governed  by  the 
Occupational  Safety  ft  Health 
Administration  (0»i^  EPA  based  the 
exposure  assessment  for  off-site  persons 
on  worst  case  values.  Exposures  Ukefy 
to  occur  are  well  below  die  no 
observable  adverse  ^bct  levels    ^ 
(NOAEL)  estimated  for  hmg  fibrosis. 

NRDC  made  inquiries  about  the 
existence  of  an  iidialation  Uoassay 
study  in  mice  mentioned  in  the  health 
assMsment  document  EPA  has  found 
that  the  refierence  to  die  negative  -ii      . 
inhalalioB  study  in  mice  was  a     •'   :  <^  ~ 
typQgraf>hical  error  and  ahouM  read  "by 
inhaution  to  male  and  female  ra(s." 

NROC  commented  that  dM  "wei^t-of- 
evidence"  approach  diat  EPA  used  to 
Judge  the  overall  carcinogenic  potential 
of  TiOi  is  flawed.  EPA  believes  diat  the 
commenter  fails  to  provide  evidence 
that  would  support  any  other  finding 
using  the  Agency's  Guidelines  for 
Carcinogenic  Risk  Assessment  (Ref.  8). 
"Limited"  animal  evidence  is  based  on 
acceptable  animal  studies  that  suggest  a 
carcinogenic  effect  but  are  limited 
because:  (1)  The  data  are  derived  bom  a 
single  qiedes,  strain,  or  experiment;  (2) 
the  experiments  are  restricted  by 
inadequate  dose  levels,  inadequate 
duration  of  exposure  to  the  agent,  poor 
survival,  too  few  animals,  or  inadequate 
reporting:  or  (3)  an  increase  in  ben^n 
tumors  only.  Following  a  review  of  tfie 
available  literature  on  TiOi.  only  a 
single  species  at  die  high  dose  levri  in 
one  study  reported  a  cardnogmic 
reponse  (Ref.  8).  Therefore,  for  purposes 
of  section  313.  "Ihnited"  animal 
evidence  is  interpreted  as  being     i 
insufficient  evidence  to  support  the 
determination  that  a  chemical  is  "known 
to  cause  or  can  reasonably  be  expected 
to  cause"  cancer  in  humans. 

NROC  believes  tiiat  EPA  downplays 
tfM  human  health  effects  of  HOi  based 


onoccupatioiul  surveys  conducted  to 
date.  NROC  agrees  with  EPA's  findings 
that  the  recent  DuPont  epidemiological 
study  on  TiQi/TiCli  workers  was  found 
to  be  inconclusive.  However,  NRDC 
commented  ttiat  the  Garabnint  et  aL 
(Ref.  9)  and  the  Daum.  at  aL  (Ref.  3) 
epidemiological  studies  should  be  given 
more  weight  EPA  believes  that  tiiese 
two  studies  are  inadequate  for  assessing 
whether  TiQi  causes  or  can  reasonably 
be  anticipated  to  cause  adverse  health 
effects  in  humans.  For  example,  the 
spirometry  (luiw  function)  results  of 
Garabrant  et  aL  may  be  due  to  chance 
since  the  suoalysis  did  not  reach 
statistical  signlficuice,  and  the  autiiors 
did  not  «xplicitly  state  any  hypothesis  at 
ths«tart  of  tile  study.  Second,  tiw 
absanoe  of  a  eontrol  gMup  or'ttf  pee-/ 
post-shift  lung  function  t6sts  in  botii  the 
studies  makes  the  interpretation  of  the 
hmg  function  test  results  per  m  difficult 
ThiJrd.  EPA  questions  the  biological 
inqiortance  of  pteural  plaque*  and 
thickening,  as  reported  l^Garabrant  et 
aL.  because  lung  function  decrements 
ware  not  observed  (Ref.  12).  ""^ 

EPA  concluded  that  die  Garabrant  at 
aL  and  Damn,  et  aL  prewafent  •tDudies 
suffer  from  other  Umitatidms  wfaidi 
potentially  bias  the  reported  results, 
making  these  studies  less  uscrihil  tiian 
well-conducted  cohort  studies  of  highly 
exposed  lang-4eiln  wuricenior     ^ 
exantniag  potoatiai  idvaise  human 
health  cAscts  related  to  nOk  ekposuri. 
EPA  believes  that  based  oa  the 
limitations  in 4he reviewed  stiuUei^''-   - 
these  reports  cannot  earry  more  or  less 
weight  in  the  weight-of-evidence 
approach  (Ref.  12).  When  tiiese  resulto 
and  those  reported  by  DuPont  aN  fidly 
evaluated.  EPA  believes  tiiat  die  data 
are  inadequate  for  assessing  the 
likelihood  of  chronic  respiratory  effects 
from  TiQi  ejqiosure. 

In  summary,  NRDC  believes  that  EPA 
has  erred  in  its  health  assessment  of 
TiC^.  bodi  in  its  interpretation  of  die 
long-term  cancw  bioassay  studies  and 
in  ito  analyses  of  human  epidemiological 
surveys.  In  accordance  witii  die  EPA 
"Guidelines  for  Cardnogen  Risk  -11 
Assessment"  published  in  the  Fsdatal 
Regbtar  of  Septnnba  24. 1966  (81 FR 
33902).  die  overall  WeightHif-evidence 
determination  for  die  catdnogenidty  of 
TiQi  is  insufficient  to  reaioaably 
anticipate  that  this  diemical  will  cause 
cancer  in  humans  based  on  inadequate 
human  evidence  and  on  limited  animal 
evidence. 

The  proposed  rule  to  delete  TiOb. 
pubUshed  in  ttieFadacal  Sagistar  of 
February  19. 1966  (53  FR  5004).  contains 
informati<m  on  EPA's  review  of  die 
petitions,  including  the  toxicity 
evaluation.  This  backgnnind  infonnatton 


wiD  notbe  r^Mated  here  in  die  final 
rule.  However,  based  on  commento 
received  from  NRDC  and  a  reanalysis  of 
available  date,  EPA  is  clarifying  a 
number  of  pointo  with  regard  to:  (1) 
Acute  toxicity,  (2)  chronic  toxicify,  (3) 
oncogenicity,  and  (4)  exposure.  All  odier 
information  concerning  the  hazard 
assessment  is  contained  in  the  proposed 
rule. 

1.  Acute  toxicity.  Short-term  eiqiosure 
to  hi^  concentrattons  of  inert  fine 
particulates,  such  aaTiOi,  can  be 
associated  widi  an  increased  incidence 
of  reapiratoiy  effecte  like  eye,  nose  and 
throat  iititation.  coughing,  and  sneezing. 
In  sensitive  subgroups  such  as  the 
elderiy  or  esUunatics,  die  eiEfocto  inay  be 
more  senve  (tieb,  8  md  6).  The 
observed  effiscb  aie  attributable  to 
particulate  inatter  in  gencval  and  are  not 
unique  to  any  qiedfic  compound.  The 
observed  effocte  are  generally  reversible 
when  eiqwaure  is  rediMXid  or  terminated 
The  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  particulate 
matter  (80  ug/m*,annu(4  average,  150 
fig/m*,  24^hour  average)  was 
estebUsbed.  taking  8«is|tive  subgroups 
into  consideratiaii,  to  prevent  ^  health 
effecte  descfflied  ebove  (Refil.  8  and  6). 
Modeling  studies  showed  annual  and  24- 
hour  f  venige  anibienl  air  level 
concentaUooi  ctf  Tldd  wound  die  wont 
c^se  oitanitfiicturii^iiiant  to  be  well   •     ', 
bekmr  ^heitAAQSI  for  particulate 
matter  (lUt  16). 

ZC^nme^wcity.l^ttm  wi^iia^ 
c4)ldenttologfcal  stu^ee  are  inadequate 
for  determining  whether  respiratory 
effects  would  be  expected  hi  humans. 
Two  prevalent  stodies,  Garabrant  et  aL 
(Ref.  9)'andOaiBa.  et  al.  (Ref.  3), 
reported  lung  abnormalities  in  workers  I 
e)q)osed  in  titanium  metal  or  TlOk 
production.  Garabrant  et  aL  rqiorted  a 
statistically  significant  increase  in 
pleural  plaques  and  thickening;  the 
biologicid  meaning  <rf  this  observation  is 
questionabte  since  die  authws  did  not 
observe  statisitically  significant 
decremento  in  lung  function.  Daum.  et  al. 
reported  a  statistittlly  significant 
decrease  in  hmg  functions:  however,  the 
authors  concluded  diat  exposure 
associated  with  TiOk  production  by  die 
sulphate  prooeaswoiud  not  result  in  - 
serious  lung  disease.  Fibrosis  was  not 
observed  in  eidier  study.  A  third  etaidy 
by  Chen  and  Fayerweadier  (Rel  7)  of 
DuPont  workers  did  not  observe  any 
consistent  assodatimi  between  TlOk/ 
TiCU  exposure  and  respiratoiy 
morbidi^.  These  three  studies  contain 
limitettoBs  which  make  didr 
interpretation  difficult  Therefore.  EPA 
is  unaUe  to  oonchtde  that  these  studies 
show  that  TiOk  causes  or  can 
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reasonably  be  ^fiticipa  ted  to  cause  ' 
serioiia  iireveitlUe  chrcoic  bealth  '■■■.. 
effects  in  hum$as;  bi  the  absence  of 
adequatjB  epidMuoIoHteal  data,  animal 
data  w^tv  used  jlo  predict  expected 
effects  intbumais  (Ret  13). 

TiQi  has  not'peen  shown  to  produce 
significant  dironic  toxicity  in  animals. 
The  results  of  •  -well-conducted,  long- 
term  inhalation  study  showed  the 
development  of  iminimal  lung  fibrosis  in 
male  and  iemal^  rats  exposed  for  2. 
years  to  v«nr  iitif>h  concentrations,  ISO 
and  250  mg/mt  ><^  respirable  HOk  dust. 
Based  on  tfie  results  of  this  study,  a 
NOAEL  of  TiOk  via  inlMlation  is 
estimated  to  be  10  rag/m*  (Ref.  IS). 
Several  faiiecti<Mi  stiidies  showed  that 
TiOt  did  not  c^tae  fibroais  of  die  rat 
lung  or  peritoneum  fc^wiog 
intratracheal  iastillation  and 
intraperitoneal  injection,  respectively.  ,, 
TiOi  Appears  to  l«  non-toxic  upon 
ingestion.  The  liaalts  of  a  MO  feeding  , 
study  in  rata  aii|l  mioe  showed.no 
chronic  toxicityjassociatwl'with 
ingestion  of  Ti^t  in  ibe  diet  at  ZSMO  or 
50^  ppm.  tiCk  has  be^,{rivown  to 
hey.9  low  in  ritm  bio^puca]  aictivity  as 
fletenni;g«id  bylfytotokicity  assays  in 
can  oi^tim  (RmISV  Vm,  £t>A,beUevtts 
Ithat  the  dgtaartinwfficisntfe.shoiyiiig 
that  Tidb  caus0f  or  can  reasonably  be 
expected  to  caupe  dutmic  eSiects  in 
humans. 

3.  Oacogeniaky.  Based  on  a  review  of 
the  availaUe  dita.  a  weight-of-evideace 
determination  DODcludes  that  the 
evidence  is  inwEBcient  to  reasonably 
anticipate  that  ilOb  will  cause  cancer  in 
humans.This  inclusion  is  based  on 
inadequate  evidence  in  humans  and 
limited  evidenc^  in  animals.  The 
evidence  in  anfnals  inchides  a  series  of 
well-conducted  llaboratory  stadies 
performed  in  imlt^rie  spedes  and 
involving  multmie  routes  of  exposure. 

Results  from  p  study  of  DuPont 
woriiets  (Ref.  ^  did  not  yield  consistent 
associations  between  hing  cancer 
mortality  and  morbidity  tad  exposure  to 
TiOi/TiCU.  Study  Uiidtations  faM:l«de  ' 
ascertainment  jbias,  inadequate  control 
for  coirfbunding,  and  a  cohort 
potentially  coitoposed  of  low-exposed 
individuals  or  iadividuala  whose  latency 
may  not  be  fully  expressed.  These 
limitations  maw  this  study  inadequate 
for  determiningjpotential  human 
oncogenic  effe^  from  TiOt  exposura 
(Ref.  15).         . 

In  Iong-tenn|aniraal  bioassays,  HOi 
was  caccinogenc  inmals  and  fsoude 
rats  at.a  dose  wvel  that  may  have 
overwhelmed  ue  normal  clearance 
mechanism  in  Jme  lung.  TiOk  was  not :    - 
carcinogenic  allany  doses  by  oral 
adaunistratioa  K)  rats  and  mice  (both 
sexes]  or  by  inhalation  to  male  and 


female  rats  at  lower  doses. 
Intraperitoneal  iniectioa  in  mica, 
subcutaneous  injection  in  dogs, 
intratracheal  instiHstion  in  hanuten 
and  iBtvamuaodar  injection  in  rats  did 
not  result  in  taimortgenicity. 
Additfoudly.  TiO>  <does  not  induce  gene 
mutations  inprokaiyotes  and 
mammalian  oeUs  in  culture,  or  DNA 
effects  or  cell  transformation  in 
mammalian  cells  in  cultara  (ReL  15). 

The  single  positive  result  in-hi^  dose 
rats  along  with  the  mult4)le  negative 
carcinogenicity  results  and  the  negative 
mutagenicity  data  leads  to  an  overall 
weight-of-evidenoe  determination  diat 
there  is  not  sufficient  evidence  to  show 
that  TiOi  will  cause  or  can  reasonably 
be  expected  to  cause  cancer  in  liuman« 
(Ref.  2). 

4.  Ej^pwifTs.  Both  annual  and  abort- 
term  ambient  air  level  concentrations 
around  manufacturing  sites  of  TiQi  ware 
estimated.  Statistical  wind  summaries 
along  with  a  variety  of  other  input 
parameters,  such  as  emission  rate, 
particle  size  and  density,  and  stack 
height,  are  used  to  estimate  the  annual 
ground  levri  concentrations.  Rdease 
information  estimated  for  Kemira,  the  - 
plant  with  the  hi^iest  emission  nttes, 
was  used  to  estimate  the  aiuiuid 
ambient  air  level  ooneentrations  at  die 
plant  boundaries.  The  results  showed  an 
annual  average  ambient  air  level 
concentration  of  1.5  M/m'  (Ref.  1^ 
which  is  significantly  below  die  10,000 
fig/m*  NOAEL  for  fibrosis  of  die  lung 
inferred  by  animal  studies  (Ref.  15). 
Inere  is  a  four  fold  margin  between  the 
exposure  levels  and  the  NOAEL  for  lung 
fibrosis,  and  coocenlratitms  at  this 
exposure  level  are  not  expected  to  cause 
adverse  lung  effects.  In  adtfition.  short- 
term  modeUng  reveals  24-hour  average 
ambient  air  level  oonoentradons  raiu^ 
from  11  to  38  >4g/m*.  Both  the  annual 
and  short-term  ambieirt  air  level 
concentrations  for  TiOk  are  well  below 
the  annual  and  24-hour  average  -N AAQS 
values  of  62  and  150  fig/m'  for 
particulate  matter.  (ReT  10). 

m.  Environmental  Effects 

TiOi  exhibits  a  very  low  acute  aquatic 
toxicity  in  fish  with  a  96-hour  LCw 
greater  than  1,000  mg/L  (Ref.  11).  TiOt 
appears  to  be  nontoxic  to  mammals  in 
acute  exposures.  This  assessment  is 
based  on  acute  oral  toxicity  testing  on 
guinea  pigs  and  rats  which  showed 
LGm«  9<eater1hett  2,400ing/kg  (Ref.  11). 
Subchronic  feeding  studies  on  mice  and 
rats  produced  no  deaths  and  no  gross  or 
microscopiopatholo^  which  could  be 
related  to  TiOt  (Ref.  llj.  Chronic  feeding 
studies  also  showed  no  effects  related  to 
TiOt  (Ref.  11).  Acquatic  species 
reportedlybioaocuraukte  TiOi  to -levels 


equal  loor  leas  thanlO  (ig/lcg  in  (issnes 
(Ref.ll). 

EPA  has  reviewed  the  currently  "' 
available  data  on  the  environmental 
effects  of  iiOi  exposure  and  has  fooai.; 
that  diere  Is  insufficient  evidence  to^  ' ' 
establish  that  TiOk.  causes  or  can  .  ^ 
reasonably  be  anticipated  to  cause  a  ^  ' 
significapt  adverse  effect  on  the 
environment 

IV.Condusian 

EPA  has  reviewed  the  readily        . 
available  data  on  the  health  and 
environmental  effects  of  HQi  exposure. 
The  acute  toxicity,  chronic  toxicity, 
oncogenicity,  and  mutagenicity  data 
reviewed  did  not  diow  sufficient 
evidence  to  establish  that  TK3x  is  known 
to  cause  or  can  reasonably  be 
anticipated  to  cause  sj^ificant  adverse 
health  effects  in  humaiis  ait  ' 
concentration  levels  that  are  reasoiaial^ 
Iflcely  16  exist  beyond  facifity  site 
boundaries  (Ref.  15).  The  environnmital 
aquatic  toxicity,  terrestrial  toxicity,  and 
bioaccumulation  data  reviewed  did  pot 
show  sufficient  evidence  to  establish   r 
that  tlQi  causes  or -can  reaaoqably  he 
antidpated.to  caose^ignificaat  advoae 
effiects  on  the  environment  of  sufficient 
serioueness,  in  the  judgment  of  die    '.- 
Administrator,  to  warrant  reporting 
under  section  313  (Ref.  11).  Therefore, 
EPA  is  finalisfaig  its  proposal  to  ddete 
TiOb  from  the  Ust  of  toxid  chemicals 
subject  to  release  reporting 
requirements  wider  section  313  of  the 
Emergeorcy  Planni^  and  Community 
Righr-to-Khow  Act 

V.  Effective  Date 

Th^  Agency  proposed  to  make  the 
deletion  of  TiCh  fitm  the  section  313  fist 
of  chemkats  effective  m  or  about  June 
1, 1MB.  Such  an  effective  date  would 
relieve  facilities  from  their  obligation  to 
submit  reports  on  TIQi  for  die  1887    : 
reporting  yaar  by  fuiy  1. 1988.  EPA's 
basis  for  tUs  was  explained  in  the 
preamble  to  the  proposed  rule.  AU 
comaMnts  ivhich  EPA  received  on  this 
issue  agreed  widi  the  Agency's  proposed 
effective  dete  of  June  1, 1988. 

In  addition,  because  this  rule  deleting 
TiOi  from  die  section  313  list  of 
chemicals  grants  an  exemption  from  a 
regulatory  requirement  EPA  is  making 
the  rule  effective  immediately  tipon 
publication  in  tlfe  Federal  Regbter 
radier  dian  30  days  from  date  of  ,„,^,!;,'" 
publication. 5^ 5 US.C. section  .jjT...'.^ 
553(d)(1).  Thus,  facilities  are  not  /  '    "  • 
ob^gated  to  file  reports  on  TiOka«i-op< 
beforejuly l,,1988Lf^  1987«ctivitief.: :.. 
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A.  Executive  Order  12291  i 

Under  Executive  Order  12291.  EPA 
mutt  judge  whether  a  rule  it  "major^ 
and  Ihersfoie.  require!  ulRegubitory 
tmiMct  Anafytit.  EPA  hat  detennined 
that  thit  rule  it  not  a ''major  nUe" 
becaute  it  Kwill  not  have  an  effect  on  the 
epooomy  of  $100  million  or  more. 

Thit  rule  will  decreate  the  impact  of 
the  tection  313  lepmting  requirementt 
on  covoed  fadlifiM  and  vrill  retail  Jp 
cett-«aviBgt  toindntttjr.EPA.  and  u.   : 

Statet.  Therefore,  tUt  it  a  miaori^    > 
under  Executive  Order  12201. ,  ^ />]•.•. 

Thit  rule  waa  tubmitt^  to  die  Qpioe 
of  ManAgnaentand  0uc^  (0MB) , 
under  &ecutive  Order  12S91. 

There  are  four  produoert  bf  nOk. 
Eatimatet  of  the  number  of  procettort/ 
ut«rt  that  might  be  tubject  to  reporting 
requiramenU  ra^ge  frona  8,12S  to  8.940 
focilitiiet.  The  ettimated  coat  tavii^  for 
induttoy  over  a  10-ye«r  pe^od  range 
from  148  ndlUdn  iolB9  milHon.  While  the 
tavtegt  ior  EPA  are  ettimated  to  be  $1 


million  flO-year  pretent  valuet  uting  a 
10  percent  ditcoont  rate). 

A  Regulatory  Flexibility  Act 

Undw  the  Regubtoty  Flexibility  Act 
of  19ea  die  Agency  mutt  oondoct  a 
tmall  butinett  analy^  to  d^ermine 
whether  a  tubttantial  number  of  tmaU 
entitiet  will  be  tlgniflcandy  affected. 
Became  the  rule  retultt  in  cott  tavingt 
to  fodlMet.  the  Agency  certifiet  diat 
tmall  entitiet  will  not  be  tignificandy 
affected  by  thit  rule. 

Thie  ruWrellewBt  facMitiet  btm 
having  to  ce&ad  infboDation  on  the  tite 
and  relaaMe  of  titanhtoi  dioxide. 
tIterBferii.  there  were  nb  information 
coflecttan  reqidrementt  for  0MB  to 
review  under  the  proviciont  of  die 
Paperwork  Reduction  Act  of  19ea  44 
U.S.C  15001  e/te^. 

Utt  of  Sttbjeott  hi  40  CFS.  Part  372 

Community  Right-to-Know. 
Environmental  protection.  Reporting  and 
recordkeeping  requirementt.  Toxic 
chemicala. 

Dated:  June  a  1988. 

lekpiA-Moeea. 

AasiatantAdminiatrator.  Office  t^PeetkMee 
and  Toxic  Subttanoee. 

pmeiidBcfwfriiowr,  -  •' 


•j-.'i 


.  'i     ■■  ■'■■  >  .'•^cA*'^S:£"' 

t  The  aaHtfrtty  citation  JDdiiliiHiBt  to 
readatfoUowt: 

AiMhari^  42  UAC 11013  and  11028. 


S372J6  [Amended) 

2.  Section  372J8  (a)  and  (b)«re 
amended  by  removing  the  entite-entry 
for  titaniuip^lioxide  under  paragraph  (a) 
and  removing  die  entire  CAS.  No.  entry 
for  13403-07-7  under  paragrajrii  (b). 

[PR  Oo&  88-13812  FUed  8-17-88;  8:48  am] 


OEPAiniPBfT  OF  THANSPOnTATKHf 


[DodMlllrlOl] 


Approval  of 
Hidl 


Undorwrlliro  lof  lloilBo 


If:  Marttime  Adminiatration. 
Department  of  Trantportation. 
AcnoifcHnalrule. 


govern  the  placement  of  marine  hull 
intnrance  oa  tubiUixad  and  Tide  XI 
program  .vettei8.TlM8e  rpgulationt 
afford  companiet  partig^atlng  in 
MAKAD  pragramt  widtt  opportunity  to 
obtain  hull  inaurance  coverage  from 
finandally  aoond  underwritert  «ddi 
Bdnimal  regulatory  oonttrainta. 
Spedfleally,  dwy  eliminate  the 
raqniraaent  that  75  percent  of  the 
required  hull  inaurance  coverage  be 
plaoed  in  dw  American  maiket  provide 
for  the  approval  under  certain 
ooRdMooai  of  additknal  foreign  • 
tmderwriterilDpartidpatB  la  die  writing 
of  huH  Intwano*  on  Mi^KAOi  pragram 
veeteit,  8Bid  aKMtt^  tiiB  baitation  of  an 
underwrit8i't  fldt  on  ai^  tfa^  veiteL 

o«ft:  Thto  rale  ii  effective  July  201 1988. 


ATlON  OONTACTt 

Edmond  J.  Filagerakt  Director.  OCBoe  of 
Trade  Analytit  and  Inturanoe,  Maritime 

Adaiiniatntion.  WaiUqglon.  DC  2059a 
Telephone:  (202)  308-24001 


R  The  Maritime  Adminiatration 
(MARAD)  it  itauingdiit  final  rule  to      • 


rARVMPiOlWAVMMCOn 
October  11.  lOte.  MARAD  pUblithed  an 
Advance  Modce  of  PnqNMwd 
Rulemaking  (ANPRM)  fat  fliA  F«d8(*l 
Re^tlar  (80  PR  41531)  coaoemiqg  itt 
exittingpMclet  regarding  die    ' 
plaoeniBnt  ofhull  iaauirmice  on  MARAD 
pf<lgram  yUaala,  Tl|e  pikpolte  of  die 
ANViHI  frpf  to  didt  qpiidouittid  data 
that  wofild  be  uaiBd  hi  the  forinnlatfon  of 
a  pjrppoMd  rule.  Then  waa  general 
rapRoct  for  flw  ooopept  from  ihipavmm 
and  prevltM^  non-^idttbd  fiinign 
miderwrftertr  aqd  oppoaltion  frooi  die 
American  marine  intorance  induttry. 

On  April  17. 19ea  MARAO  conducted 
a  public  inquiry  to  give  all  Intereated 
partiee  an  opportunlly  lo  provide  more 
infonBationimd  to  anpport  their 
poaitiona.  Bated  qpon  Ibtpretentationt 
made  at  dwinqu^  and  all  matarlalt 
submitted  iq  QoaiMctfoA  with  Docket  R- 
101.  MARAD  prepared  and  pubUahed  a 
Nottoe  of  ftopoaed1tulenialdi«  {NFRM) 
to  define  itahull  iaturance  pol^^  for 
•ubakUsed  or  Tide  »  proyaai  vetteU. 
Tliat  JMtioe  waapoblidied  hi  the  Fadenri 
Biihiii  ooOetober  10b  1987  (52  PR   r 
J84ai)  abddidfod  18  oammeatt^  plib*  . - 
anereqaaat  for  an  exfeantion  of  time  fttt 
filing  (which  ^88  grantod> 

Conmite  wwe  filed  on  behalf  of  dm 
foMowiag  oaniaalntBraitt:  Seahawk 
Management.  Lykea  Bret.  Steamthip 
Coh  Incn  American  SteamddpGoH 
Hvide  Shippings  Sea-Land  Corporation. 
Crowdey  Maritime  Coiporatioii;  Eneigy 
Trantportation  Corp^tion.  Waiennan 
SteamtUpCciporation.  American 
Maritime  T^anqiort  be  Mataon 
Navigation  Company,  and  tbe  American 
bttitute  of  Merchant  Shipping 
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(representing 23 U.S.-flag shippji^g^  .... 
comiianies).     ,  ,..-..  .^r  ... 

ere  fil^  on  blihalforldig 
cdn  tliariii«  insuhinkie  f 
Aiiiteitcaii  IraQtute  b! ' 
ters  (ADSIU);  .WiBi.1l 
.GRFbfAiiiftrici'"^; 
nee.  uidAttaritli:'"' ' 


iei.--  ■  ' '  ■  '  ''"''■= 

I  Oiihand  Vesta  HyMd; 
ilderwriter».«lM MM  - 


Cbnunents 
following  Ann 
market  ihtel 
Martti#'Uildei 
McGee  i  Co., 
Coip.i  Royal 
Mutual  Coi 

The  Swedii 
both  foreign 
comnMntflt.  ■  '■]'     '••-  ■  •  ■'■•  •■ 

^e  conunsms  submitted  in  response 
to  the  Notice  of  Proposed  Rulemaldhg' 
are  summarized  and  evaluated  below, 
grouped  according  to  subfect  matter.  - 

Policy 

It  is  die  int^t  of  MARAO  that  its 
policies  aUoti  pompanies  that 
participate  ihtthe  subsidy  and  ship 
financing  (TltM  XI)  programs  the  widest 
possible  opportunity  to  obtasn  batt     : : 
insurance  oovi^vage^m  financially : 
sound  undemfliterB  with  minimal 


regulatory  coi 
policy  of 
companies 
for  the  pUu 
afi'ord  the 
market  &eoi 
each  i/udb  plai 
sound  busi 
be  expected 
with  the' 
maximtun  exti 
rates,  terms 
American  uni 


ts.:It  is  also  the 
to  require  those 
to  its  requirements 
of.hull  insuivnce  to 
icin  oiarine  ^suriance. 
irtunify.tjp.Gipttpete  for 
lentX^noi^teht  wiU) 
lodgment,  ownm  Will 
place  tbeir  insurance 

maiket  to  the 
1  possible  when  the 
conditions  oiffered  by 
iters  are  competitive' 
with  those  bf^^  by  foreign 
underwriters.  \ 

MARAO  intends  to  provide  a 
regulatoiy  enilronmeiit  Whf di  will 
stimulate  com^i^tion  without  placing 
undue  risk  upoli  the  various  MARAD 
programs,  and  Iwhich  will  not  impose' 
undue  costs  upon  program  partidpants 
or  a  regulatory!  burden  upon  owners  or  : 
the  marine  inii^ranoe  industry. 

TSPaccantM^^RMarvatiaiB       ' 

There  was  general  support  torn  the 
carriers  and  fi^Mgnunderwritos  for  the 
concept  of  drdpping  the  requirement  diat 
75  percent  of  tte  required  hull  insurance 
coverage  be  pMced  in  the  ^n«ican 
market  They  nit  that  the  proposal 
would  enhanqe  competition  in  the 
insurance  ma^et  and.  hopefully,  result 
in  more  favorltple  terms  ud/or 
premiums  for  jme  operators.  It  was  noted 
that  bull  insuiwnce  premiuins,are 
signifTcant  fixad  operating  co^ts  aqd  tiifBt 
ev^n  e\  modes^  percentage  rediie^ii  can 
result  in  meawabfe  savings.     '^ 

i(!)necuiieritatedthat8igntficaiit_.  ! 
reductions. pamaps as hi^ as 25 J'.  . 
percent  mdQPs  ^9«cted.~Aaotfi^ 
carrier.  wbi»  |iad  obtainad  a  20  p^cent 
reducHcA  on'ilreoent  reheWiei.  .believed. . 


that  the  prospect  Cor  relaxation  of  the  7S 
percent  reservation  iw^l|,ext)i<^i)U}ly,.,     >■ 
helpful  in  obtaining  this  reduction  bom 
its  traditional  nnnwtr.Sddi'co8t 
red^ctioiDS  would  epbance  die 
compett|^we,PP9()j^  of  U.S.-flag  vessels 
in  the  mane^ilaci^.Wdi  witli  respect  to 
their  &>reigii  eonpetition  and  ^Uo  othw 
U.S.'flfg  viMsela  not^bject  tq  MARAP 
requirements. 

The  carriers  believe  l^attheyiJiould 
hays  the.  opportunity  to  purcliaae    ; 
insurance  at  competttiye  prices  fiom,    . 
financially  sound  forei^  underwritera 
outside  the  British  mancet.  However, 
some  commenters  stated  tiiat  %vhile  they 
cleariy  want  the  increased  competition 
and  the  opportunities  for  choice  whidi 
that  entails,  they  have  no  intention  of 
deserting  their  traditional  markets  in  the 
United  States  ftnd  the  United  Kingdom. 
They  simply  believe  thaf  the  existence 
of  competitive  pressures  and  the  option 
to  choose  will  ensure  that  they  actually 
obtain  the  optimum  pridng. 

As  expected,  the  fqreign  underwriters 
wbi^h  dp  not  currentiy  partidpate  in  the 
hull  insurance  on  MARAD  program 
vessels,  support  the  change. 

The  AIMU.  however,  argued  that  the 
maricet  reservation  shbuld  be  continued 
in  order  to  maintain  diversity  and    ' 
capadty  within  die  American  market 
Several  large  huU  interests  would  not  be 
sizably  affected  by  removal  of  the  75 
percent  reservation,  but  smaller 
underwriters  who  often  take  a  small 
percentage  of  the  risk  mi^t  be  driven 
out  of  business.  In  their  view,  without 
the  marieet  reservation,  broken  would 
have  no  incentive  to  place  a  pdrtiod  of 
the  risk  with  the  smaller  players. . 

According  to  die  AIMU, 
disappearance  of  the  smialler  houses 
would  have  a  serious  anti-conq>etitive 
effect  within  die  maiket  itself.  United 
States  capadty  would  shrink.  Big 
conqtanies  could  get  bigger  and  they  i 
claim  that  this  would  contravene  a    ' 
national  policy,  the  development  of  a 
strong  American  marine  insurance 
industry. 

On  Uiis  latter  point  die  AIMU 
discussed  various  statutes  and  dedared 
that  it  is  national  policy  to  promote  the 
American  marine  insurance  industry,  as 
contained  in  the  Shipping  Act  of  1916, 
the  Merchant  Marine  Act  (rf  1920.  and 
die  Merchant  Ship  Sales  ad  of  1946. 
Two  of  the  carriers  also  commented  on 
this  issue.  One  stated  that  the  ori^bial 
intent  of  the  1920  Ad  is  no  longer 
appropriate.  The  other  stated  mat  while 
the  existing  MARAD  policy  has 
achieved  the  obfectiye  of  develop^  an 
ample  marine  insurance  system,  it  has 
also  undercut  the  objective  of 
developing  an  adequate  and  fully 
competitiye  U.S.  merchant  oiarine*  >. .; 


One  U.S.  underwriter  noted  ihat     .^^ 
marine  underwriting  js  one  of  die  most 
competitive  fntsiiSuMiMn,  with  vidfent.  ' 
Bwipgs  in  pripipg  a^d  the  cheapest  jprice 
is  not  necessarily  indicative  of  tka  b^j. 
insurance.  .v    .-> 

One  of  the  carriera  stated  that  flje'^'>~ - 
international  competitiveness  of  the '  ' 
American  market  Was  deariy 
established  by  the  absences  of  a 
sigh^capt  differential  with  the  London 
maricet  The  overall  strength  of  the  -  -..>■ 
American  market  is  deariy     - 
demonstrated  by  the  amount  of 
insurance  which  it  writes  on  foreign-flag 
hulls.  Another  carrier  expects  the 
American  cmd  London  markets  to  adjust 
rates  to  keep  market  share.  The 
American  market  will  be  able  to 
compete  effectively  in  this  manner,  and 
the  ILS.'flag  operators  will  get 
significant  savings. 

A  foreign  underwriter  stated  that 
there  was  no  evidence  that  the  viability 
of  the  U.S.  market  was  in  jeopardy  froin 
the  MARAO  proposal.  One  would 
expect.that  an  industry  exposed  to  fair 
competition  would  have  a  greater 
chance  for  long-term  survival  and    '  ■ 
expansion  than  one  cosseted  behind- ' 
protective  rules.  Removal  of  the 
restrictions  would  not  "tilt  the  playing 
field"  because  Ihe  home  market  would 
always  have  certain  advantages,  such 
as  local  knowlec^  and  proximity  to  the 
assured. 

On  a  corollary  issue,  the  AIMU 
objected  to  the  proposed  MARAO  policy 
to  support  the  American  insurance 
market  by  requiring  owners  and  brokers 
to  offer  the  American  market  the 
opportunity  to  compete  for  every 
placement  R  was  argued  that  the  policy 
was  too  vague  and  could  easily  bei  :^ 
sidestepped  because  no  regular  - 
reportiog  on  compliance  was  required.  -■ 
When  taxpayer  dollars  are  involved,  i  - 
American  insuren  should  be  assured 
the  opportunity  to  compete.  The  AIMU 
urged  that  ell  placements  should  be 
ofitersdtoall  MARAO/approved 
domestic  insuren, 

After  reviewing  the  comments, 
MARAO  believes  diat  in  light  of  its 
overall  program  responsibility  to 
promote  die  development  and  expansion 
of  a  competitive  U.S.-flag  merchant 
marine,  it  diould  provide  an 
environment  in  wbich  companies 
subject  to  MARAO's  requirements  for 
the  placement  of  hull  insurance  have  the 
widest-possible  opportunity  to  obtain  . 
sound  hull  inwranoe  coverage  with 
minimal  regulatory  constraints.  MARAD 
believef  that  removal  of  the  75  percent . 
AiQerican  maricet  reservation  will 
stimulate-competition  and  ensure  that    . 
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vessel  owners  obtain  the  best  possible 
coverage  at  the  best  price. 

MARAD  is  naturally  concerned  about 
its  responsibilities  to  the  American 
marine  insurance  industry  in  this  matter. 
However,  a  review  of  all  pertinent    i 
legislative  authorities  has  failed  to    | 
disclose  any  requirement  to  provide  an 
American  market  reservation.  MARAO 
firmly  believes  that  the  American      j 
marine  insurance  market  is  able  to    ' 
compete  effectively  in  the  international 
market  for  hull  insurance,  even  without 
a  market  reservation.  The  AIMU  has 
charged  that  MARAD  intends  to  place 
the  American  insurance  industry  at  a 
competitive  disadvantage  in  order  to  get 
premium  savings,  in  contravention  of 
Congressional  mandate.  What  MARAD 
is  really  trying  to  do  is  to  remove  any 
potential  for  excess  cost  to  the  o%vner8 
of  MARAD  program  vessels  which  might 
have  been  caused  by  the  75  percent : 
market  reservation.  ! 

In  the  NPRM.  MARAD  specifically 
invited  comoienters  to  submit  detailed 
estimates  of  the  impact  of  the  proposed 
rule  upon  their  business.  As  noted,  the 
AIMU  indicated  that  several  large  hull 
interests  would  not  be  sizaUy  affected 
by  the  removal  of  the  75  percent  market 
reservation,  but  that  smaller 
imderwriters  might  be  driven  out  td  . 
business.  They  then  stated  that         | 
American  capacity  would  shrink  and 
that  big  companies  could  get  bigger. 
MARAD  beUeves  that  the  latter  two 
statements  seem  inconsistent  since  the 
growth  of  big  companies  would  only 
come  if  they  were  able  to  complete 
effectively,  and  this  would  not  likely 
coincide  with  a  shrinking  capacity. 

It  should  be  noted  that  in  two  recent 
cases  where  additional  foreign 
competition  played  a  role,  the  American 
market  share  of  the  placement  remained 
unchanged  in  one  case  and  actually 
increased  from  a  year  earlier  in  die 
other.  Consequently,  in  view  of  the  lack 
of  specific  showing  of  adverse  impact, 
MARAD  is  not  persuaded  that 
elimination  of  the  75  percent  market 
reservation  will  have  any  serious 
adverse  impact  upon  the  American 
marine  insurance  industry  or  its 
capacity  to  service  Ae  needs  of  the  U.S.- 
flag  merchant  marine.  Accordingly,  the 
final  rule  removes  that  maricet 
reservation.  MARAO  does  believe,      | 
however,  that  in  order  to  demonstrate 
its  ability  to  compete  effectively  for  hull 
insurance  on  MAJIAD  program  vessels, 
the  American  market  must  be  assured 
the  opportunity  to  complete  on  each 
placement.  The  argument  by  tibe  AIMU 
that  the  policy  on  this  issue,  as 
published  in  the  NPRM,  is  too  vague  and 
easily  sidestepped  has  merit  However. 


the  AIMU  has  urged  that  all  placements 
should  be  offiered  to  all  MARAD- 
approved  domestic  insurers,  and  that 
regular  reporting  on  compliance  be 
required.  MARAD  believes  that 
proposal  would  involve  an  excessive 
burden  on  owners  and  brokers,  and 
would  require  an  inordinate  amount  of 
paperwoilc  to  report  on  compliance. 

Nevertheless,  MARAD  does  believe 
that  a  more  definitive  standard  is 
required  to  assure  that  the  American 
market  is  given  adequate  opportunity  to 
complete.  That  standard  will  require 
that  the  higher  the  amount  of  coverage 
placed  in  foreign  markets,  the  higher  the 
certification  level  by  the  broker  Siat  the 
American  market  has  been  offered  the 
business.  In  the  event  that  more  than  50 
percent  of  the  placement  is  made  in  the 
foreign  market,  the  owner  or  broker  will 
have  to  certify  that  at  least  50  percent  of 
the  American  market  (measured  in 
terms  of  capacity)  was  offered  the  risk. 
In  the  event  that  more  than  75  percent  of 
the  placement  was  made  in  foreign 
markets  then  the  broker  will  be  required 
to  certify  diat  at  least  75  percent  of  the 
American  market  was  offered  the  risk. 
This  procedure  will  require  MARAD  to 
identify  all  qualified  American 
underwriters  and  their  capacities,  and  to 
make  such  information  available  to  the 
owners  and  brokers. 

For  purposes  of  determining  American 
market  capacity,  the  American  Hull 
Syndicate  and  its  member  companies 
shall  be  treated  separately,  provided 
they  remahi  able  to  write  independently. 

Apiaoval  of  Adcitioiial  FokaigB 
Undarwrilats 

The  proposed  rule  provided  a 
mechanism  by  which,  under  certain 
conditions,  additional  foreign 
underwriters  could  be  approved  to 
participate  in  die  writing  of  hull 
insurance  on  MARAD  program  vessels. 

In  its  comments,  the  AIMU  stated  diat 
it  does  not  oppose  the  approval  of 
additional  foreign  undemriters,  as  long 
as  competition  is  fair  and  adequate 
security  is  provided.  MARAD  agrees 
with  that  statement  as  that  is  precisely 
the  competitive  environment  MARAD  is 
seeking  to  create. 

However,  among  the  comments  on 
this  point  was  the  statement  of  an 
American  underwriter  diat  the 
competition  must  meet  the  same 
financial  standards  and  requirements 
that  American  underwriters  must  meet 
MARAD  was  urged  to  adopt  standards 
for  admission  of  foreign  underwriters 
that  are  equal  to  those  which  American 
underwriters  must  meet. 

MARAD  disagrees  with  the  view  that 
standards  and  requirements  must  be 
identical  in  order  to  be  equitable. 


MARAD  is  trying  to  create  an 
environment  in  which  competition  can 
flourish  and  vessel  owners  can  be 
assured  of  high  quality  insurance  at 
competitive  rates.  Moreover,  MARAD 
believes  that  such  an  environment  can 
be  created  with  standards  that  are 
comparable,  even  though  not  identical. 

MARAD  believes  that  it  has 
developed  a  program  that  will  increase 
competition  among  insurers  to  produce 
sound  hull  insurance  coverage  for 
MARAD  program  participants. 
However,  in  meetiiig  that  goal,  which  is 
related  to  its  promotion  responsibilities, 
MARAD  does  not  intend  to  lose  sight  of 
its  other  responsibilities  as  guarantor  of 
a  several  billion  dollar  portfolio.  It  is 
that  responsibility  whidi  makes  it 
incumbent  upon  MARAO  that  its  hull 
insurance  requirements  be  placed  only 
with  financially  sound  underwriters  and 
that  its  underwriter  approval  program 
not  create  undue  risk  for  any  of  the 
affected  MARAD  programs.  MARAD's 
approval  firogram  envisages  an»oval  of 
financially  sound  underwriters, 
including  those  outside  the  American 
and  Londoo  markets,  sul^ect  to  various 
approval  criteria  and  oooditions. 

U.S.  underwriters  licensed  to  do 
business  in  a  state  would  be  eli^ble. 
provided  they  maintained  at  least  a  B 
security  rating  by  AJM.  Best  and  the 
amount  of  insurance  does  not  exceed 
the  prescribed  limitation  on  risk.  The 
required  security  rating  represents  a 
change  from  the  current  MARAO  policy 
requirement  for  an  A  rating.  MARAD  is 
requiring  a  B  or  better  rating  to  ensure 
that  it  is  the  owner's  judgjnent  and  not 
merely  a  MARAO  regulation  that 
determines  the  underwriters  to  be  used. 
This  standard  increases  the  choices 
available  to  the  owners  without 
jeopardizing  the  soundness  of  the 
program,  and  pennits  the  competitive 
forces  that  MARAO  is  seeking  to 
encourage  to  function  effectively. 

Underwriters  at  Uoyds  would 
continue  to  remain  eligible.  Members  of 
the  Institute  of  London  Underwriten 
(ILU)  would  remain  eligible  subject  to 
prescribed  trust  fund  and  limitation  on 
risk  requirements.  On  the  basis  of  a 
comment  by  one  American  carrier,  the 
final  rule  specifically  reserves 
MARAD's  right  to  review  this  eligibility 
at  any  time.  (Because  all  but  one  of  the 
members  of  the  Liverpool  Underwriters 
Association  are  memben  of  the  ILU, 
and  because  that  Association  does  not 
have  its  own  self-regulating  mechanism, 
it  is  no  longer  being  given  the  same 
preferential  status  as  the  ILU.) 

Other  foreign  underwriters  may  be 
approved  after  review  by  MARAD  if 
they  have  obtained  an  A  or  comparable 
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rating  from  «f  accepted  intematioDal 
rating  terviqEt.  This  requirement  is  not 
inconsistent  Hvith  the  requirement  for  a 
Best  rating  ciB  or  better  for  die 
American  mmet  MARAD  is  simply 
ensuring  thajtithe  standards  imposed  on 
new  foreign  participants  are  at  least  as 
high  as  thosi  (imposed  upon  American 
underwriter^  without  having  to  be 
unduly  concMned  over  differences 
between  ratrag  sdiemes.  It  also  reflects 
MARAD's  view  diat  only  Uie  best 
foreign  undek^ters  should  participate, 
motivated  b^ia  desire  to  increase 
competition  i^thout  jeopardizing  the 
MARAD  proaams  in  any  way. 

The  other  R>reign  underwriters  must 
also  submit  M  MARAD  financial  data 
for  five  yearij  a  statement  describing  the 
regulatory  regime  in  place  in  their 
country  of  d<>tnicile  and  evidence  that 
there  is  nothing  in  law  or  practice  to 
preclude  a  U$.  insurer  from  obtaining 
the  same  ac«^ss  to  their  home  hull 
maricet  as  th^  seek  to  the  U.S.  market. 
MARAD  would  apply  certain  conditions 
to  approval,  Donceming  such  things  as 
trust  funds,  ^ad  limitation  on  risk.  The 
elements  of  ^e  approval  process  are 
described  iniaiore  detail  below. 

Finandal  ReOorting 

The  NPRM  bffered  two  alternative 
texts  on  finatijcial  reporting  requirements 
because  MARAD  was  still  considering 
what  requirenients  to  impose.  The 
principal  isse^  involved  the  amount  of 
data  to  requiB  and  the  tradeoff  between 
having  all  ofjlhe  data  in  a  common 
format  and  tjie  burden  involved  to 
recast  the  dera  into  a  common  format. 

The  AIMu  suggested  five  years  of 
data,  certified  by  a  recognized 
accounting  f^iin.  in  the  National 
Association  p^  Insurance 
Commissioners  (NAIC)  format,  as  is 
required  of  al|  foreign  insurers 
establishing  vanches  in  this  country. 
The  AIMU  believed  the  alternate 
proposal  to  be  meaningless,  because 
every  applicant  could  be  approved 
under  its  ten|is. 

The  SwedijB)i  Club  argued  for  3  years 
of  data  (fourth  and  fifth  years  were 
considered  sule),  not  in  the  NAIC 
format.  The  $Wedish  Club  believes  it  is 
not  rational  to  impose  on  foreign 
underwriters  a  system  designed 
exclusively  ^domestic  insurers, 
particularly  men  foreign  accounting 
procedures  and  reporting  requirements 
are  so  differdikt  Also,  the  Club  did  not 
believe  annum  filings  should  be  required 
after  approval  (which  should  be  open- 
ended),  but  s^uld  be  requested  only  as 
needed.  Otherwise,  there  would  be 
undue  costs  wd  administrative  burden. 
Also,  financifd  data  submitted  under 
this  rule  should  be  kept  confidential. 


The  odier  foreign  underwriter 
submitting  comments  argued  against 
requiring  insurers  to  adopt  new 
accounting  procedures  in  order  to  be 
evaluated.  MARAD  was  urged  to  focus 
on  the  reality  of  a  potential  insurer's 
security  rather  than  the  form. 

Among  the  carriers  submitting 
comments,  only  one  suggested  NAIC 
format  and  five  years  was  the 
consensus  for  the  amount  of  data  to  be 
submitted.  Energy  Transportation 
Corporation  (ETC)  urged  MARAD  to 
develop  rating  guidelines  similar  to 
those  used  by  the  NAIC  and  suggested 
that  Insurance  Solvency  International 
(ISI)  could  provide  in-depth  analyses,  a 
rating  service  and  a  database  service 
that  could  be  extremely  helpful  to 
MARAD.  ETC  submitted  information  on 
ISI's  services  as  well  as  a  testimonial  to 
the  value  of  such  services  from  a  leading 
insurance  broker. 

Upon  review  of  all  the  comments, 
MARAD  has  concluded  that  it  would  be 
too  great  a  burden  to  require  applicant 
foreign  underwriters  to  recast  their 
financial  statements  into  NAIC  format. 
MARAD  does  not  believe  five  years  of 
data  represents  an  excessive  burden  to 
the  applicants,  particularly  if  it  is  data 
that  has  already  been  prepared  for  the 
insurer's  own  regulatory  agency. 
Consequendy,  MARAD  will  require 
applicants  to  submit  five  years  of 
certified  financial  data  to  enable 
MARAD  to  assess  the  financial  strength 
and  solvency  of  the  applicant.  Normally, 
this  would  be  the  same  data  which  the 
underwriter  must  submit  to  the 
regulatory  agency  in  its  country  of 
domicile.  However,  MARAD  reserves 
the  right  to  request  additional  data  if  the 
applicant's  submissions  are  considered 
inadequate. 

MARAD  intends  to  perform  its  own 
evaluation  of  the  data  submitted  by 
applicant  foreign  underwriters,  using 
criteria  comparable,  though  not 
necessarily  identical,  to  those  used  by 
the  NAIC.  MARAD  intends  to  use 
comparable  evaluation  criteria  for  all 
underwriters  to  the  extent  possible. 
However,  its  principal  objective  in  the 
evaluation  process  is  to  be  satisfied  that 
the  foreign  underwriters  are  financially 
sound,  and  their  participation  would  not 
create  any  undue  risk  for  either  the 
assets  insured  or  the  MARAD  program 
involved.  Services  such  as  those 
provided  by  Insurance  Solvency 
International  would  be  especially 
helpful  in  the  evaluation  process.  In  fact, 
to  serve  as  an  initial  screen  of 
applicants,  MARAD  has  decided  to 
require  that  foreign  underwriters 
seeking  to  participate  in  the  hull 
insurance  of  MARAD  program  vessels 
must  have  an  A  or  comparable  rating 


from  an  accepted  international  rating 
service,  MARAD  is  not  specifying  181  as 
the  only  approved  rating  service  so  as 
not  to  preclude  A.  M.  Best  or  other 
qualified  companies  that  might  decide  to 
provide  such  a  service,  from  being 
acceptable  for  MARAD  purposes. 

With  respect  to  the  confidentiality  of 
data  submitted  by  applicants  and 
approved  foreign  underwriters,  pursuant 
to  the  Freedom  of  Information  Act  such 
data  are  considered  confidential 
commercial  or  financial  information  not 
to  be  disclosed  to  die  public  [5  U.S.C. 
552(b)(4)].  A  provision  is  included  in  the 
regulation  unde/ which  data  would  be 
hdd  in  confidence. 

Regulatory  Regime 

In  the  NPRM,  applicant  foreign 
underwriters  would  be  required  to 
submit  a  comprehensive  description  and 
English  language  version  of  the 
regulatory  regime  in  place  in  tiieir 
country  of  domicile.  Approval  of  the 
underwriter  would  be  based  in  part 
upon  MARAD's  assessment  of  whether 
there  is  adequate  regulation  to  maintain 
high  quality  security. 

It  is  the  view  of  die  AIMU  diat  it  is 
preposterous  for  MARAD  to  attempt  to 
evaluate  the  adequacy  of  regulation  in 
the  applicant's  home  country  merely  by 
reading  the  insurance  statutes  of  that 
country.  The  AIMU  believes  that  would 
require  considerable  technical 
evaluation  by  highly  skilled  analysts. 

MARAD's  principal  objective  in  this 
area  is  to  ensure  that  there  is  adequate 
regulation  of  the  appHcant  in  its  home 
country.  Just  as  it  requires  state 
licensing  to  be  an  eligible  U.S. 
underwriter  (tha)  is,  subject  to  an 
adequate  system  of  regulation),  MARAD 
simply  does  not  want  to  approve  any 
underwriters  that  are  not  subject  to 
regulation  in  their  home  country.  Tlie 
proposed  rule  provided  specifically  for 
contact  with  the  foreign  national 
regulatory  authorities,  as  appropriate, 
during  the  evaluation  process.  MARAD 
will  certainly  perform  whatever  level  of 
evaluation  is  required  to  satisfy  itself 
that  the  foreign  regulatory  scheme  is 
adequate  to  maintain  high  quality 
security.  If  it  cannot  so  satisfy  itself, 
approval  will  not  be  granted. 

Non-disdimination  Policy 

The  NPRM  provided  for  die  filing  of 
an  affidavit  by  each  foreign  applicant 
underwriter  to  demonstrate  that  there  is 
nothing  to  preclude  a  U.S.  insurer  from    - 
obtaining  the  same  access  to  the 
applicant's  home  maricet  as  the 
applicant  is  seeking  to  the  U.S.  market. 

The  Swedish  Club  suggested  that  the 
notice  to  be  pubUshed  in  the  Federal 


23116 


/  Vol  53.  No.  118  /  Monday.  )une  20,  1988  /  Rules  and  Regulations 


r  ooncecning  each  appUcation 
should  be  limited  to  discriminatioii 
issues  and  not  be  an  opportunity  for 
general  comment  on  tlw  applicant  or  llie 
application.  The  final  rule  allows  for 
comnient  on  discrimination  issues  but 
does  not  eliminate  MARAErs  discretion 
to  seek  general  comments  if  MARAD 
believes  that  general  comments  should 
be  sought  with  respect  to  a  particular 
application. 

Energy  Transportation  Corporation 
noted  that  in  some  countries  it  may  be 
impossible  to  render  the  required 
affidavit,  but  that  the  proper  standard  to 
measure  reciprocity  ought  to  be  whether 
it  actually  exists  in  commercial  practice. 
MARAD  agrees,  and  the  final  rule 
reflects  this  change. 

The  American  marine  insurance 
interests  believe  that  MARAD's 
proposed  policy  is  particularly 
ineffectual  because  it  applies  only  to 
hull  insurance.  They  beUeve  that  any 
country  which  imposes  any  form  of 
restrictive  practice  on  any  class  of 
marine  insurance  should  be  barred  and 
that  to  confine  inquiry  to  hull  insurance 
makes  a  mockery  of  programs  to  control 
restrictive  practices.  The  AIMU  further 
stated  that  it  is  MARAD's  responsibiUty 
to  determine  the  existence  of  restrictive 
practices,  and  that  by  indicating  it 
would  "take  whatever  action  it  deems 
appropriate."  MARAD  was  meJcing  no 
commitment  on  the  issue,  which  is 
unacceptable. 

MARAD  does  intend  to  make  a 
commitment  on  this  issue.  It  will  not 
approve  access  to  the  U.S.  hull 
insurance  market  which  is  unavailable 
to  U.S.  insurers  abroad.  TTie  reference  to 
"appropriate  action"  is  intended  to 
cover  both  further  investigation  by 
MARAD  as  well  as  any  decisions  to 
pursue  the  issue  furdier,  i.e.,  through  the 
U.S.  trade  representative,  if  warranted. 
Similarly,  MARAD  did  not  mean  to 
imply  that  it  was  washing  its  hands  of 
regulatory  duties  by  stating  it  would  rely 
on  the  U.S.  industry  to  supply 
information  regarding  restrictive 
practices.  It  was  simply  reflecting  the 
reality  that  the  U.S.  market  was  the 
most  likely  source  of  snch  information. 
Textual  changes  have  been  made  to  the 
final  rule  to  reflect  the  above. 

However,  MARAD  does  not  agree 
with  the  proposition  that  any  form  of 
restrictive  practice  on  any  class  of 
marine  insurance  ou^t  to  create  an 
absolute  bar  to  insurers  from  that 
country.  This  is  a  rule  dealfaig  witii  hull 
insurance  only,  and  reciprocity  ought  to 
be  confiaed  to  that  limited  class.  ^ 
range  of  marine  insurance  is  to  vast,  and 
the  American  maricet  is  already 
pursuing  the  question  of  restrictive 
practices  in  otfaw  areas  of  marine 


insurance  through  the  appropriate 
chamwla.  Accordingly,  tiw  fiinl  rule 
limits  th^redprocity  issue  to  hull 
insurance  practices. 

U.S.ThistFaiid 

The  NPRM  included  a  provision  to 
require  approved  foreign  undeiwriters  to 
maintain  a  $1  million  trust  fund  for  the 
benefit  of  its  U.S.  poli(^olders. 

The  AIMU  beheves  the  $1  million 
proposal  to  be  woefully  inadequate, 
suggesting;  a  minimum  of  $1.5  million 
initial  surplus  plus  the  maintenance  of 
all  insurance  funds,  such  as  outstanding 
loss  and  unearned  premium  reserves  in 
highly  Uquid  U.S.  dollar  investments 
such  as  U.S.  Treasury  instruments.  They 
also  believe  that  MARAD  needs  to  be 
concerned  with  currency  restrictions  in 
the  home  markets  of  both  the  insurer 
and  any  reinsiuers  involved.  To  ensure 
that  claimants  would  have  full  access  to 
the  assets  of  the  insurer,  MARAD 
should  require  estabUshment  of  a  U.S. 
branch.  According  to  the  AIMU,  this 
would  be  the  best  way  to  attract  fair 
competition  from  foreign  insurers. 

The  Swedish  Club,  on  the  other  hand, 
believes  that  if  found  quaUfied,  it  should 
not  be  required  to  estabUsh  a  trust  fund. 
It  would  be  an  unnecessary  and 
burdensome  regulation  that  would 
produce  higher  premiums.  The  Club  also 
questioned  whether  the  trust  fund 
requirements  should  be  different  for 
each  underwriter. 

Vesta  understands  MARAD's  desire 
to  impose  trust  fund  requirements,  but 
urges  MARAD  not  to  place 
unreasonable  demands  in  this  area. 
Vesta  notes  that  in  Norway  such 
requirements  exist  only  if  die  insurer  is 
estabUshing  a  branch  or  subsidiary,  or 
employing  a  permanent  agent 

One  of  the  U.S  carrier  respondents 
also  questioned  whether  the  trust  fund 
requirements  would  be  generally 
applicable  to  all  foreign  underwriters  or 
whether  each  underwriter  would  have 
different  trust  requirements.  This  is 
particulariy  important  if  owners  and 
brokers  are  to  be  responsible  for 
reporting  compliance. 

MARAD  believes  that  it  is  important 
to  require  maintenance  of  attachable 
assets  in  this  country  to  minimize  ttie 
risk  to  MARAD  propam  participants. 
Consequently,  the  final  rule  retains  the 
requirement  that  all  policies  contain  a 
New  Yoifc  SaaMe  Clause  or  a  Service  of 
Suit  (USA)  aause,  and  that  all 
approved  foreign  underwriters  be 
required  to  mahitain  a  U.S.  trust  fimd. 

As  to  the  amount  of  the  trust  fiuid. 
MARAD  agrees  witfi  the  AIMU  tfiat  die 
original  proposal  was  too  low.  However. 
retentioR  of  all  insurance  funds  in  ttiis 
country  would,  in  MARAD's  view,  be 


too  onerous  a  requirement  MARAD  also 
note*  Ab  minimnm  amount  of  $1.5 
million  required  by  the  NAIC  to  be 
included  in  its  review  of  alien  insurers. 

MARAD  believes  that  ultimately  the 
size  of  the  trust  fund  ought  to  be  related 
to  the  amount  of  business  written  in  this 
country.  However,  its  immediate  need  is 
to  establish  a  minimum  requirement 
which  will  be  large  enough  to  establish 
an  insurer's  true  desire  to  participate  in 
the  program  but  not  so  large  as  to  create 
an  undue  burderL  Accordingly,  MARAD 
will  require  a  U.S.  trust  fund  of  at  least 
$1.5  million,  apphcable  to  all  foreign 
insurers.  This  requirement  may  be 
satisfied  by  means  of  an  appropriate 
irrevocable  letter  of  credit.  Provision  for 
periodic  review  and  adjustment  of  the 
minimum  requirement  will  be  retained. 
Any  future  change  in  the  generally 
apphcable  minimum  requirement  will  be 
pubUshed  in  the  Federal  Register,  and  if 
MARAD  should  decide  to  impose  more 
specific  individual  trust  fimd 
requirements  based  upon  business 
volume,  program  participants  will  be 
appropriately  notified. 

With  respect  to  concern  for  currency 
restrictions  abroad,  that  would  certainly 
be  a  factor  which  MARAD  would 
consider  prior  to  approval  of  a  foreign 
underwriter. 

MARAD  does  not  believe  it  necessary 
to  require  establishment  of  a  U.S. 
brandi  if  all  of  its  other  requirements  for 
approval  are  met.  Such  a  requirement 
would,  in  effect,  mean  no  deregulation 
at  all.  As  indicated  in  the  NPRM.  a 
foreign  imderwriter  which  establishes  a 
branch  and  becomes  licensed  in  a  state 
would  be  eligible  to  participate  as  part 
of  the  American  maiicet  (subject,  of 
course,  to  meeting  all  of  the  qualification 
requirements  imposed  on  other 
American  companies). 

Annual  Approvals  of  Foreign 
Undarwritars 

The  NPRM  provided  that  approvals  of 
foreign  underwriters  be  for  a  period  of 
one  year  only. 

Among  the  carriers  commenting 
specifically  on  this  point  one  agreed 
and  another  disagreed.  The  latter 
believed  that  it  was  necessary  to  have  a 
longer  period  to  establish  a  performance 
record  and  enable  the  underwriters  to 
offiset  a  bad  loss  in  one  year  against  the 
contimihig  relationdiip  in  future  years. 

The  Swedish  dub  ui^ed  that 
approvals  be  open-anded  because 
armual  approvals  eUaiinate  the  stability 
that  underwriters  and  owners  need  for 
sound  business  planning,  and  it  creates 
uncertainty  where  none  is  necessary. 

Much  of  MARAD's  ori^aal  reason  for 
proposing  annual  approvals  has 


disappeared 
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1  nth  the  emeigence  of  at 


least  one  aui  t<  lUe  intematiooal  rating 
service.  Witl^  the  requirement  in  the 
final  rule  thsiti  approved  foreign 
underwriter^  taaintain  an  A  or 
comparable  rating.  MARAD  is 
comfortable  nfrith  open-ended  (albeit 
revocable)  a^brovah.  Aocordhi^.  the 
requirement  ror  annual  approvals  has 
been  dropped!  from  the  final  rule. 
However,  a  lequirement  for  annual  filing 
of  financial  AUatements  is  retained. 

Limitatioa  oik  JRisk 

In  the  NPRM.  MARAO  had  proposed  a 
means  by  which  an  underwriter  could 
write  a  line  pf  insurance  on  a  single 
vessel  in  exd^  of  the  normal  five 
percent  aim  Policyholders'  Surplus. 
This  was  bas^  upon  the  theory  that  net 
retention  (afi  0r  reinsurance)  is  the  most 
meaningful  q^sis  upon  which  to  limit  an 
underwriter'*  irislc  in  a  single  vessel.  It 
involved  an  ^Valuation  of  the  quality 
and  concentration  of  the  insurer's 
reinsurance  ptt}gram. 

The  American  marine  insurance 
market  and  one  of  the  carriers  opposed 
the  net  retention  concept  llie  other 
carriers  supported  the  concept,  while  the 
Swedish  Clu)>  aigued  for  no  limitation 
on  risk. 

The  AIMU|«rged  MARAD  to  continue 
to  limit  risk  Qffore  reinsurance,  aiguing 
that  good  insjurance  practice  requires  a 
balance  betwten  the  risks  insured  and 
'  the  surplus  available.  Most  failures  in 
recent  years  Mrere  among  insurers  who 
retained  very  little  on  a  net  basis.  The 
collective  sotbdness  of  a  reinsurance 
program  can  Kinly  be  measured  by  the 
soundness  of  each  reinsurer. 
Uncollectibl^  reinsoranoe  is  a  major 
problem  Cadiig  property/casualty 
insurers  today-  Evm  tbe  existeiice  of  a 
sound  prograih  is  no  guarantee  that  the 
reinsurers  will  pay.  Some  have  dedined 
to  pay  oo  the  basis  of  late  notice  of 
claims,  or  d^ibia  of  fraud  by  the  insured 
or  primaiy  iiMurer.  Since  the  reiosorer  is 
not  obligated  to  pay  until  the  primary 
insurer  pays.|  <hae  must  be  adequate 
surplus  to  cover  "shock  locses." 
Consequentlyi  the  AIMU  argues,  the  5 
percent  gross  line  authorixation 
requirement  should  be  strictly  enforced 
to  make  certain  adequate  funds  are 
available  to  iever  kMses. 

The  AIMU  also  uiged  that  the 
limitation  on  risk  only  be  applied  to 
assets  held  within  the  United  States; 
otherwise  it  would  be  grossly  unfair  to 
U.S.  underwijiiers  and  risky  for  the  US. 
Treasury.  Thtte  also  ought  to  be  a 
substantial  sptead  of  reinsurance  to 
avoid  potential  prablenis. 

Other  VS.  Mnderwriters  «<nMmM«H^^g 
on  this  issue  n<^eved  that  limitation  on 
the  basis  of  ii4t  retention  posed  too 


much  risk,  and  noted  that  inability  to 
collect  legitimate  reinsurance  claims  is 
frequently  a  major  cause  of  failures. 

One  of  the  U.S.  carriers  stated  that 
use  of  the  net  retention  standard  mii^t 
place  MARAO  programs  at  undue  risk 
unless  the  quality  of  die  reinsurance  can 
be  assured.  The  carrier  betieves  it 
unwise  for  MARAD  to  look  through  to 
the  reinsurance  and  that  the  standard 
should  only  be  based  upon  the  insurer's 
own  Policyholders'  Surplus. 

Another  carrier  suggested  that  it 
would  also  be  necessary  to  monitor  the 
concentration  of  reinsurance  from  the 
point  of  view  that  the  reinsurer  might 
take  lines  from  several  primary 
underwriters  on  the  same  risk. 

The  Swedish  Club  argued  that  there 
should  be  no  limit  on  risk.  The  vessel 
owner  should  decide  if  the  underwriter 
is  accepting  too  much  risk  on  a  single 
vessel  as  tibe  owner  is  in  a  much  better 
position  that  a  government  agency  to 
judge  business  risks.  Limits  ^sed  on 
capital  and  net  surplus,  while  consistent 
with  accounting  practices  of  stock 
companies,  are  alien  to  mutuals  such  as 
the  Swedish  Club  whose  real  strength  is 
the  combined  strength  of  its  members. 
The  Club  a^eed  to  provide  details  of  its 
reinsurance  provided  confidentiality  is 
maintained.  However,  it  stated  that 
MARAO's  positi<m  regarding  evaluation 
of  an  applicant's  reinsivanoe  program 
may  be  encroaching  upon  the  business 
prerogatives  of  die  hull  underwriter  and 
his  customer. 

After  review  of  the  comments. 
MARAD  continues  to  believe  that  net 
retention  is  a  valid  measure  of  the 
underwriter's  risk  on  a  single  vessel 
However.  MARAD's  propmal  as 
originally  conceived  would  require  a 
level  of  involvement  with  reinsurance 
programs  which  MARAO  is  not  willing 
to  undertake.  Neverthelese,  MARAO 
recognizes  that  in  certain  special 
situations,  such  as  with  mutual 
organizations,  strict  application  of  its 
normal  limitotien  standard  may  not  be 
appropriate.  ConsequenUy,  MARAO  has 
decided  to  retain  its  pievious  policy 
with  respect  to  limitotton  on  tiak,  but 
with  a  procedure,  deecribed  bdow, 
responsive  to  special  needs  as  they 
arise. 

MARAO  is  also  very  much  aware  of 
its  responsibility  aM  guarantor  of  a  laige 
portfolto  of  Title  XI  debt  obligations  that 
are  secured  by  vessels.  While  it  needs  to 
meet  its  promotional  responsibilities  to 
ensure  a  competitive  U.S.-flag  merchant 
marine.  MARAO  cannot  pennit  on 
insurance  pmgram  w^iich  «WMiid  in  any 
way  jeopardize  the  Title  XI  program. 
Therefore,  in  an  effort  to  baknce  the 
competing  and.  in  some  sense, 
potentially  conflicting  responsibilities. 


MARAO  has  decided  upon  the  foUowing 
poUcy  with  respect  to  limitation  of  risk. 

It  will  be  MARAO's  general  policy 
that  underwriters  may  take  a  line  on  any 
single  risk  only  up  to  five  percent  of  its 
Policyholders*  Suiplus.  However, 
exceptions  for  certain  underwriters  may 
be  granted  in  special  circumstances  and 
for  good  cause  shown.  Approval  of 
underwriters  in  such  cases  may  only  be 
granted  in  advance  of  any  actual 
placement,  and  are  subject  to  all  of  the 
other  application  and  approval 
procedures  contained  in  the  regulation. 

In  such  exceptional  cases,  the 
underwriter's  net  retention  on  any  single 
risk  may  not  exceed  five  percent  of  its 
Policyholders'  Surplus,  the  gross  amount 
of  the  risk  may  not  exceed  its  surplus, 
and  the  reinsurers  must  have  a  high  (A 
or  comparable)  rating  from  an  accepted 
international  rating  service.  In  addition, 
die  owner  of  the  vessel  must  provide  the 
Maritime  Administration  with  a 
separate  insurance  policy  covering  its 
interest  as  mortgagee  in  an  amount 
equal  to  the  difference  between  the  net 
retention  and  the  amount  of  the  line 
taken  by  the  underwriter.  This 
mortgagee's  interest  policy  must  be  with 
underwriters  and  on  terms  and 
conditions  satisfactory  to  MARAO.  The 
surplus  upon  which  the  limitation  is 
based  may  be  held  anywhere,  and  need 
not  be  related  only  to  assets  held  in  this 
country.  Th^  final  rule  reflects  this 
policy. 

An  ancillary  issue  in  connection  with 
line  size  and  trust  fond  requirements 
was  raised  by  an  American  carrier  who 
suggested  that  it  should  not  be  the 
responsibility  of  the  otvner  and  broker 
to  ensure  that  MARAO's  requirements  in 
these  areas  are  met. 

MARAO  disagrees.  It  is  obviously  the 
resp<Misibilily  of  the  foreign  underwriter 
seeking  to  partic^Mte  in  the  MARAO 
program  to  obtain  the  requisite 
approvals.  However,  once  approval  has 
been  obtained,  the  broker  dealing  with 
that  underwriter  on  behalf  of  its  client 
can  eaMiiy  confirm  that  the  necessary 
approvals  have  been  obtained,  that  the 
trust  fund  as  in  place  and  that  the  line 
size  for  the  placement  being  arranged 
does  not  exceed  prescribed  limits. 
Accordingly,  the  text  of  the  final  rule 
remains  unchanged. 

This  is  not  meant  to  imply  that 
MARAO  wiU  not  monitor  oompManoB 
with  these  parts  of  the  regulation.  It  is 
intended  to  moke  clear  tlwt  MARAO 
does  not  ivant  to  receive  docomentetton 
on  placements  which  indudes 
underwriters  who  are  not  approved,  do 
not  have  the  neceesaiy  trust  funds,  or 
exceed  the  prescribed  limits  on  line  size. 
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Sulwidy  Reduction  -    ! 

Some  of  the  carriers  noted  tliat 
reduced  hull  insurance  costs  to  the 
subsidized  carriers  will  also  reduce  the 
costs  to  MARAO  of  future  subsidy 
payments.  While  that  has  not  been  a 
primary  motivation  for  this  rulemalcing, 
it  is  certainly  a  true  statement,  and 
taxpayers  will  thus  indirectly  receive 
such  benefits. 

Balance  of  Payments 

The  AIMU  argued  that  the  loss  of 
substantial  premium  to  foreign 
underwriters  would  seriously  affect  our 
balance  of  payments.  The  premium  flow 
abroad  plus  commissions  paid  to  foreign 
brokers  would  represent  additional 
export  of  dollars. 

However,  one  of  the  carriers  indicated 
there  would  be  no  particular  impact 
since  some  of  the  premium  is  already 
going  abroad  to  British  underwriters  and 
much  of  the  premium  will  be  returned  in 
claims  payments. 

MARAD  would  simply  add  that  if 
overall  premiums  are  reduced  and  U.S. 
market  share  is  maintained  (as  MARAO 
expects),  there  could  actually  be  a  net 
inflow  to  the  balance  of  payments  as  a 
result  of  this  rule. 

Foreign  Govenunent  Owneisliip 

The  AIMU  has  strongly  urged  that 
MARAD  revise  the  rule  to  exclude 
foreign-government  owned  or  controlled 
companies  fit)m  MARA£)-related 
insurance  business.  According  to  the 
AIMU.  such  ownership  precludes 
admittance  as  an  insurer  in  the  major 
maritime  states  of  the  United  States. 
Supplemental  material  submitted  by  the 
AIMU  as  to  the  rationale  for  these 
statutes  indicates  that  they  are  clearly 
protectionist  and  anti-competitive. 

MARAD  is  attempting  to  stimulate 
competition  to  ensure  that  its  program 
vessels  are  able  to  obtain  the  best 
insurance  at  the  best  price.  MARAO 
also  wants  to  ensure  that  such 
placements  entail  minimal  risk  for 
MARAO  programs  and  the  U.S. 
Treasury,  a  goal  which  the  AIMU  has 
consistently  admonished  MARAD  to 
pursue.  It  is  MARAO's  view  that 
participation  by  die  French  underwriters 
to  which  the  AIMU  has  strenuously 
objected  furthers  both  of  those 
objectives.  French  participation  in  the 
marine  hull  placement  on  the  Energy 
Transportation  Corporation  (ETC)  fleet 
contributed  to  a  significant  reduction  in 
rates.  As  underwriters,  they  are  found  to 
be  financially  sound  and  reputable 
companies.  While  they  were  not 
evaluated  on  the  basis  of  their 
ownership,  the  involvement  of  the 
French  government  certainly  does  not 


impair  the  quality  of  the  security,  and 
may  actually  enhance  it 

It  should  also  be  noted  that  the  French 
companies  have,  in  the  past, 
participated  on  MARAO  program 
vessels  through  their  ILU  member 
companies,  libey  were  also  substantial 
reinsurers  for  both  the  American  and 
London  underwriters  who  were  the 
direct  insurers  on  these  same  ETC 
vessels  in  earlier  years.  Consequently, 
MARAO  is  not  persuaded  that  there 
should  be  any  provision  in  the  rule  to 
specifically  exclude  underwriters  which 
are  owned  or  controlled  by  a  foreign 
government.  If  government  ownership  or 
control  were  to  be  a  factor  which 
affected  adversely  the  creditworthiness 
or  competitiveness  of  an  insurance 
company,  then  MARAD  would  consider 
that  factor  in  the  course  of  its  approval 
process.  Similarly,  if  the  foreign 
government  involvement  resulted  in 
discrimination  against  U.S.  marine  hull 
insurers,  MARAO  would  certainly 
consider  that  factor  as  well  in  the  course 
of  its  approval  process. 

Major  Rule  Classification 

The  AIMU  has  continued  to  object  to 
MARAO's  determination  that  this  matter 
does  not  qualify  as  a  major  rule.  The 
AIMU  does  not  understand  how  the 
MARAD  staff  could  estimate  annual 
premiums  to  be  as  low  as  $42  miUion 
when  its  estimates  are  between  $120 
and  $180  million.  The  AIMU  believes  the 
MARAO  estimate  is  derived  fitim  an 
assimtption  that  the  non-admitted 
foreign  underwriters  would  only  be 
skimming'the  cream  of  the  blue  water 
hull  business. 

MARAO  cannot  be  sure  how  the 
AIMU  derived  its  premium  estimates. 
However,  it  appears  to  be  related  to  a 
$12  billion  estimate  of  insured  values  on 
MARAO  program  vessels  in  1985,  with 
rate  estimates  ranging  from  $1  to  $1.50 
per  $100  valuation.  As  indicated  in  the 
Draft  Regulatory  Evaluation,  MARAO's 
estimate  A  derived  fit>m  the  reserved 
portion  of  the  required  hull  insurance, 
based  upon  the  outstanding  balance  of 
obligations  on  all  Title  XI  program 
vessels,  with  an  addition  for  subsidized 
vessels  not  included  in  the  Title  XI 
program.  The  initial  estimate  was  based 
upon  the  outstanding  balance  of 
obligations  of  $5.1  billion  on  June  30. 
1986,  and  a  rate  estimate  of  $1  to  $1.50 
per  $100  valuation. 

There  was  no  assumption  by  MARAD 
as  to  any  particular  group  of  vessels 
which  might  ultimately  be  insured  by 
foreign  underwriters.  In  fact,  it  has 
always  been  MARAO's  belief  that  the 
American  marine  insurance  market  is 
able  to  conqiNBte  effectively  in  the 
marketplace,  with  MARAO-related  hull 


business  representing  as  little  as  25 
percent  of  the  hull  business  written  by 
the  American  market.  Consequently. 
MARAO  does  not  even  project  any 
appreciable  shift  in  U.S.  market  share. 

MARAO's  required  hull  insurance  is 
generally  the  higher  of  110  percent  of 
outstanding  Title  XI  obligations  or 
maiicet  value  of  the  vessel.  In  the 
current  market  environment,  the  110 
percent  of  Title  XI  obligations  is  a 
reasonable  estimate  of  MARAO  hull 
insurance  requirements.  It  is  only  the 
reserved  portion  of  MARAO's  hull 
requirements  that  represent  the  amount 
which  could  be  lost  to  the  American 
market  in  a  worst  case  scenario. 
Therefore,  the  estimate  was  $5.1  billion 
X  110  percent  x  75  percent  (reserved 
portion)  x  $1-$1.S0  =  $42-$63  miUion. 
Actually,  the  current  outstanding 
balance  is  only  $4.2  billion,  so  the 
premium  estimate,  if  made  today,  would 
be  only  $35-$52  million.  This,  of  course, 
represents  the  worst  case  scenario — the 
highly  unlikely  total,  loss  of  maricet.  The 
more  likely  impact,  resulting  fix>m  a 
general  reduction  of  premium  levels, 
would  be  only  a  small  fraction  of  that 
amount,  and  certainly  not  of  a 
magnitude  which  would  suggest  that  the 
survival  of  the  marine  insurance 
industry  is  in  jeopardy. 

Consequently,  the  final  rule  remains 
significant,  but  not  major. 

Miscellaneous 

One  carrier  suggested  that  MARAD 
eliminate  the  required  use  of  the  AIMU 
form  of  policy,  since  in  today's 
insurance  and  risk  management 
environment,  alternative  insuring 
mechanisms  and  contractual 
arrangements  could  further  reduce  costs. 
MARAD  believes  that  the  use  of  the 
AIMU  policy  form  has  worked  well  over 
the  years,  and  that  it  provides  a 
consistency  of  coverage  that  helps  to 
keep  program  administration  costs 
down.  There  are,  of  course,  exceptions 
to  the  rule,  by  which  MARAD  accepts 
other  forms  if  there  is  no  AIMU  policy 
form  appropriate  for  the  coverage,  as  in 
the  case  of  drill  rigs  and  certain  inland 
coverages.  MARAD  does  not  mean  to 
preclude  by  this  requirement  all 
possibility  for  the  use  of  alternative 
policy  forms.  If  there  were  some 
compelling  reason  to  depart  from  the 
use  of  the  AIMU  policy  forms.  MARAO 
would  certainly  consider  it  upon 
appropriate  application  from  a  program 
participant.  In  order  to  make  this  point 
clearer,  the  text  of  the  final  rule  has 
been  slightly  modified  to  reflect  the 
possibility  to  use  alternative  forms  in 
appropriate  circumstances. 
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That  same;  earner  also  suggested  that 
MAI^p  reii)0ve  the  prohibition  against 
the  use  of  captive  insurance  companies 
and  the  limitation  of  total  loss  coverage 
to  20  p^ceht  pf  total  insured  value. 
Since  neither  lof  these  issues  appears  in 
either  tfi^prMtoaed  or  final  role,  they 
are  outside  Im  scope  of  this  rulemaking. 
Conseqaedtlgfi,  the  cameras  comments  on 
these  points  fi^  be  considered  at  a  later 
time. 

E.0. 12291,  sjttitutoiy  and  DOT 
Requiramante 

The  MaritUie  Administrator  has 
determined  inat  this  regolation  is  not  a 
major  rule,  aa  defined  in  E.0. 12291.  but 
is  significant  under  DOT  regulatory 
policies  and  procedures  (DOT  Order 
2100.5)  due  to  controversy  and 
considerable!  public  interest.  This  was 
also  deemed! «  significant  regulatory 
action  in  the  |  Administration's  1987 
Regulatory  Fktgram.  A  final  Regulatory 
Evaluation  hpa  been  prepared  to  assess 
the  economic  ^pact  of  tiie  rule,  and  has 
been  placed  qi  the  public  dodcet. 

Since  this  ^^golation  will  principally 
affect  ship  of^tors  and  insurance 
companies  Wilth  substantial  annual 
revemwa,  thf  l4aritime  Administrator 
certifies  thatifiis  regulation  will  not 
exert  a  signitteant  eoonomic  impact  on  a 
substantial  number  of  amail  entities 
under  the  R^  lilatory  Flexibility  Act  of 
1980  (5  U.S.qJfl01  et  seq.).  He  proposed 
rulemaking  c|(^tains  new  information 
collection  reatiirements  in  {{  249j6(c), 
249.7  (g)  and  Ml)  which  have  been 
submitted  to  ibe  Office  of  Management 
and  Budget  fpi'  approval  pursuant  to  the 
Paperworic  Reduction  Act  of  1980  (44 
U.S.C.  3501  ^Ueq.]. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  has  no  fiederalism 
implication  tmit  warrants  the 
preparation  of  a  Federalism 
Assessment 

List  of  Subjects  in  46  CFR  Part  249 

Grant  prog^tmw— transportation 
insurance,  Inniranoe  companies. 
Maritime  carrier. 

Accordiqgm.  MARAD  is  hereby 
adding  new  ^4rt  249  to  Subchapter  C  of 
Chapter  II.  T|(le  4&  Code  of  Federal 
Regulations,  to  read  as  follows: 

PART  249— At>PROVAL  OF 
UNDERWRltlRS  FOR  HARINE  HULL 
INSURANCE 

249.1    I>aqMM<|. 
24a2    Policy. 

249.3      AmOUnU  of  inmnranr-m 


Sec 

249.4  Eligibility. 

249.5  Eligibility  criteria. 

249.6  Application  procedures. 

249.7  Approval. 

249.8  Limitation  on  risk. 

249JI    Aflurican  maiket  participation. 

249.10  NoD-Qiacriiiiinatian  policy. 

249.11  Coniidentiality. 

248.12  Waivera. 

Aulkodly:  Sec.  204(b).  1109.  Merchant 
Marine  Act  1936.  as  amended  (46  App.  U.S.C 
1114(b).  lZ79b):  49  CFR  ^66. 


§24lLl 

This  part  prescribes  certain 
regulations  governing  the  placement  of 
marine  hull  insurance  on  vessels  built  or 
operated  with  subsidy  or  covered  by 
vessel  obligation  guarantees  issued 
pursuant  to  Title  XI  of  die  Merdiant 
Marine  Act,  1936,  as  amended  (Act).  (46 
U.S.C.  1271-1270) 

§248.2    Palcy. 

(a)  It  is  the  policy  of  the  Maritime 
Administration  (MARAO)  that 
companies  subject  to  requirements  for 
the  placement  of  marine  hull  insurance 
shall  be  afforded  the  widest  poasibk 
opportunity  to  obtain  the  necessary 
coverage,  with  nunimal  regulatory 
constraints,  with  financially  sound 
underwriters,  and  diat  such  piaoement 
should  not  create  any  umiecessaiy 
impediments  to  competitive  maritime 
operations. 

(b)  It  is  also  the  policy  of  MARAD  to 
require  owners  of  vessels  witfi  ODS  or 
Title  XI  obligation  guarantees  to  allow 
the  American  marine  insurance  maiket 
the  opptHtunity  to  compete  for  the 
marine  hull  insurance  on  their  vessels 
before  such  insurance  is  placed. 
Consistent  widi  sound  business 
judgment,  owners  will  be  expected  to 
place  their  insurance  with  the  American 
market  to  the  maximum  extent  possible 
when  the  rates,  terms  and  conditions 
offered  by  American  underwriters  are 
competitive  with  diose  offn«d  by 
foreign  underwriters. 


$248.3    AmountaofI 

MARAD  will  inform  the  owner  of 
each  vessel  that  is  subsidized  or 
covered  by  vessel  obligation  guarantees, 

prior  to  initial  placement  and  at  least 
annually  thereafter,  of  the  minimum 
amount  of  insurance  required  to  be 
placed  on  the  vessel. 

92484    ElgiMUty. 

/n  General.  All  required  marine  hull 
insurance  must  be  pUced  with: 

(a)  Underwriters  licensed  to  do 
business  in  one  or  more  of  the  United 
States: 

(b)  Underwriters  at  Lloyds: 

(c)  Member  companies  of  the  Institute 
of  London  Underwriters:  or 


(d)  Other  underwriters  specifically 
approved  in  advance  by  the  Maritime 
Administration. 

§249.5    EHgibiiitycrttaria. 

(a)  U.S.  Underwriters.  Underwriters 
licensed  to  do  business  in  a  state  are 
eligible  to  participate  without  further 
consideration,  provided  they  have  at 
least  a  B  security  rating,  as  publisfaed  in 
the  latest  edition  of  AJ^.  Best's 
Insurance  Reports,  and  the  amount  of 
insurance  does  not  exceed  the  limitation 
on  risk  prescribed  in  §  2484k. 

(b)  Foreign  Underwriters.  (1) 
Underwriters  at  Lloyds  are  eligible  to 
participate  without  farther 
consideration. 

(2)  Underwriters  *which  are  members 
of  the  Institute  of  London  Underwriten 
(ILU)  (i.e.,  member  companies,  not 
parents  or  affiliates  of  die  member 
companies)  are  eligible  to  participate 
without  further  consideration,  provided 
that  the  ILU  member  company  actually 
underwriting  the  risk  maintains  a  trust 
fund  in  the  United  States  for  the  benefit 
of  its  U.S.  policyholders  in  an  amount  at 
least  equal  to  the  minimum  provided  in 
S  249.7(d),  and  the  amount  insured  does 
not  exceed  die  limitation  on  risk 
prescribed  in  S  249.8.  Parent  companies 
or  affiliates  of  the  ILU  member 
compaides  are  treated  as  other  foreign 
underwriters  under  subsection  (c)  of  this 
section. 

MARAD  reserves  the  right  to  review 
this  eligibility  at  any  time. 

(c)  Other  Foreign  Underwriters. 
Foreign  underwriters,  other  than  those 
specified  in  paragraphs  (b)  (1)  and  (2)  of 
this  section,  may -also  be  eligible  to 
participate  in  the  writing  of  marine  hull 
insurance  on  MARAD  program  vessels, 
if  approved  to  do  so  in  accordance  with 
the  procedures  contained  in  §§  2W.e 
and  249.7. 

(d)  Documentation  of  Eligibility.  It 
shall  be  the  responsibility  of  the  vessel 
owner  and  its  broker  to  ensure  tliat  tiie 
requirements  of  this  section  are  met  and 
they  should  be  able  to  provide  MARAD, 
upon  request  with  doounentation  to 
that  effect 

§  249  J    Application  procedures. 

(a)  MARAD  may  grant  specific 
approval  for  underwriters  described  in 
S  249.5(c)  to  participate  in  the  writing  of 
marine  hull  insurance  on  MARAD 
program  vessels,  only  in  advance  of  any 
actual  placement 

(b)  Only  those  foreign  underwriten 
who  have  obtained  a  hi^  rating  (A  or 
comparable)  from  an  accepted 
international  rating  aovice  may  apply, 
and  if  approved,  such  amiroval  wUl  be 
contingent  upon  continued  maintenance 
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of  such  rating.  MARAD  will  make 
available  to  interested  partiei  the  ha'mes 
of  any  accepted  international  rating 
service. 

(c)  To  seek  approval,  an  appUcanf 
shall  aabmit  to  MARAD:    ' 

(1)  Germed  financial  data-for  the  five 
previous  years  in  sufficient  detail  to  ; 
enable  MARAD  to  assess  the  financial .. 
strength  and  solvency  of  the  applicant. 
Normally,  this  would  be  the  same  data 
whidi  the  underwriter  must  submit  to 
the  regidatory  agency  in  its  country  of 
domicile.  However.  MARAD  may 
request  additional  data  if  the  applicant's 
submissions  are  considered  inadequate; 

(2)  A  comprehensive  description  and 
English  language  version  of  the 
insurance  regulatory  regime  that  is  in 
place  in  the  insurer's  country  of       I 
domicile.  (After  review,  MARAD.may 
contact  the  foreign  national  regulatory 
authorities,  as  appropriate): 

(3)  An  affidavit  in  writing,  executed 
by  an  agent  of  the  applicant  who  is  a 
domiciUary  of  the  United  States,  and 
supported  by  appropriate 
documentation,  to  demonstrate  that 
there  is  nothing  in  either  law  or  practice 
to  preclude  a  U.S.  insurer  from  obtaining 
the  same  access  to  the  applicant's  home 
market  as  the  applicant  is  seeking  to  the 
U.S.  market,  and 

(4)  The  details  of  its  reiosucance  ' 
program,  if  it  wishes  to  write  any  risks 
in  excess  of  five  percent  of  its 
policyholders'  surplus.  These  details 
shall  be  accompanied  by  a  statement 
that  clearly  demonstrates  the  special 
circumstances  and  good  cause  by  which 
MARAD  should  be  persuaded  to  modify 
its  general  policy  on  limitation  of  risk  . 
described  in  f  249.8. 


S24f.7 

(a).Approval  of  the  applicant  will  be 
based  upon  an  assessment  of  the 
applicant's  financial  condition  and 
solvency,  its  rating  by  an  accepted 
international  ratii^  service,  suitability 
of  the  regulatory  regime  under  which  the 
appUcant  must  operate  in  its  home 
country,  and  on  the  principfe  of 
reciprocal  non-discrimination.  MARAD 
will  not  approve  access  to  the  U.S.  hull 
insurance  market,  if  U.S.  insurers  are 
denied  similar  access  to  the  hull 
insurance  maricet  in  the  applicant's 
home  country. 

(b)  MARAD  wiU  publish  in  the 
Federal  Register  each  Notice  of 
Application  received  from  f(H«ign 
underwriters  described  in  S  2W.5(c), 
affording  interested  persons  an 
opportunity  to  bring  to  MARAD's   ' 
attentionany  discr^ninatory  lawsor  " 
practices  relating  to  the  placement  of 
marine  hull  insurance  which  might  exist 
in  the  applicant's  country  of  domicile^ 


(c)  In  granting  approval.  MARAD  will 
consider  all  materials  available  to  it. 
and  may  impose  reasonable  terms  and 
conditions  upon  any  such  approvals 
granted. 

(d)  Upon  approval,  applicant  will  be 
required  to  establish  and  maintain  for 
the  benefit  of  its  U.S.  policyhdders  a 
U.S.  trust  fund  in  the  amount  of  at  least 
$1.5  million,  such  amount  to  b^  reviewed 
periodically  (but  not  more  frequently 
than  annually),  and  adjusted  as 
appropriate,  lliis  requirement  may  be 
satisfied  by  means  of  an  appropriate 
irrevocable  letter  of  credit. 

(e)  All  policies,  at  the  time  of 
issuance,  shall  contain  the  latest 
American  Institute  of  Marine 
Underwriters'  forms,  or  equivalent  as 
approved  by  MARAD. 

(f)  All  policies  issued  by  foreign 
underwriters  ^all  include  New  York 
Suable  Clause  or  Service  of  Suit  (USA) 
Clause. 

(g)(1)  To  maintain  ^pprovai  foreign 
underwriters,  other  dian  those  specified 
in  i  249.5(b),  shall,  in  additioii  to 
retaining  the  high  rating  fit>m  an 
accepted  international  rating  service, 
file  annual  financial  statement  in  the 
same  level  of  detail  as  requiredior 
original  approval.  Such  statements  shall 
be  due  within  120  days  after  the  close  of 
the  underwriter's  annual  accounting 
period. 

(2)  In  addition,  a  new  affidavit 
concerning  the  lack  of  discriminatory 
laws  or  practices  related  to  hull 
insurance  in  the  underwriter's  home 
mariiet,  as  described  in  S  249.6(cH3). 
shall  be  filed  annually  at  the  same  time 
as  the  financial  statements. 

(h)  Since  there  is  no  annud 
reapproval  required,  foreign 
underwriters  which  are  approved  ^all 
agree  to  submit  additional  information, 
as  requested  by  MARAD,  if  it  has 
reason  to  believe  there  has  been  a 
change  in  the  underwriter's  financial 
status  or  business  practices  Which  coidd 
affect  the  quality  of  its  security.  Failure 
to  provide  anck  information  oh  a  timely 
basis  could  result  in  immediate 
withdrawal  of  the  authorization  to  write 
hull  insurance  on  MARAD  progrtim 
vessels. 

i*4e.e    UMtatfon on rWL ' 

(a)  Underwriters  may  take  a  line  on 
any  single  risk  in  excess  of  five  percent 
of  Jts  Policyholders'  Surplus  only  widi 
the  prior  approval  of  MARAD.  M/URAD 
will  grant  such  approval  to  cer^in ,  ■,..■■. 
underwriters  only  in  special .  : ,  ' . 
circumstances,  and  for  good  cause    . 
shown.  The  standard  to  b^  applied  in 
such  cases  shall  be  that  the     / 
underwriter's  net  retention  oniany  single 
risk  may  not  exceed  five  percent  of  iii 


Policyholdera'  SuiphWj  Ihe  gross  amount 
of  the  risk  may  not  |BX<;eed4ts  Jt^rfrius. 
and  the  reinsurers  must  have  a  high  (A 
or  comparable)  rating  ;from  9n  accepted 
international  rating iiaryif:;^,  .,., . 

(b)  Tlia  vessel  ownes  shall  also 
provide  MARAD  with  a  mortgagee's 
interest  policy  in  an  amount  equal  to  die 
difference  between  the  net  retention  and 
the  amount  of  the  line  taken  by  audi' ,  <  o 
underyitriter.  ..  t. 

•*•.»,   wneTKin  manm  paniwipeiion. 

(a)  Owners  of  vessels  receiving  ODS 
or  Title  XI  vessel  obligation  guarantees, 
or  their  brokers,  shall  offer  to  the 
American  marine  insurance  market  the 
opportunity  to  compete  for  the 
placement  of  marine  hull  insurance  on 
each  vessel.  Consistent  with  aound  '■  '■ 
business  judgment,  owners  will  be 
expected  to  place  their  insurance  with, 
the  American  market  to  the  maximum  .' 
extent  possible  when  the  rates,  terms 
and  conditions  offered  by  American .  .;':• 
underwriters  are  competitive  with.those 
offered  by  foreign  underwriters.. 
MARAD  will  make  available  a  list  of  ■  i  ■ 
approved  American  underwriters  aad  •: : 
their  capacities.  ;  ;.;(, 

(b)  In  the  event  that  less  than  50 
percent  of  the  placement  is  made  with    - 
the  American  marine  insurance  market, 
the  owners,  or  their  brokers,  shall  file  an 
affidavit  conflrmhig  that  the  risk  has 
been  offered  to  a  substantial  portion  of  ' 
the  American  market  The  affidavit  shall 
list  the  American  underwriters  to  which 
the  risk  was  offered,  and  such 
underwriters  shall  account  for  at  least    . 
50  percent  qf  the  approved  Aaerican 
market  capacity,  or  7&percentin  the 
event:  that  more  than  75  percent  of  the 
risk  was  placed  in  forei^maricets.  ; 

(c)  Failure  to  comply  with  (a)  or  (bj. 
ahpye.  may  result  in  MARAD  requiring^. 
that  the  risik  be  reoffered  and  that  the 
existing  placement  be  modified.,  as         i 
deemed  appn^riate.     . 

ia4a.10   Non-dtocrMnalionpoley. 

To  administer  effectively  the  policy 
regarding  non-discrimination  against 
U.S.  insurers  in  other  countries,  as 
described  in  f  i  248J(b)(3)  and  240.7(a). 
MARAD  seeks  the  assistance  of  the 
American  marine  insurance  industry  to 
provide  information  at  the  tfane  of 
puUication  of  Notice  of  Application ,  '■. 
described  in  1 249.^]  cpncerping  tjie  - 
existence  of  any  ddsoinUhatory  la  ws  or  . 
practices  in  the  marine  hull  insurance 
market  abroad.  Upoii  leCeipir  of  sttbh 
information,  MARAD  will  (alee  Whatever ' 
action  it  deems  appropriate.  -' 
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-   (ft)  VUwdUta  submitted  under  this 
rule  contain  ufonnatioh  that  the 
submiHiBr  coniden  to  be  cominercial  or 
financial  infection  and  privileged  or 
confiifenfid.  lor  otherwise  exempt  from 
disclosure  ui^der  the  Freedom  of 
Infonnation  ^  (POlA)  (5  UAC  682). 
the  submittei^  ahaU  assert  a  claim  of 
exemption  at  \bB  time  the  data  are 
submitted.  TVb  claim  shall  be  qiade  fai  a 
letter  cont^iif  *d  in  a  sealed  enveloped 
marked  "Coiivdential  Informatton." 
addressed  to!  flie  SecrcAaty.MaritW 
AdrainislratiUi,  The  suhmitter  ditll    - 
stamp  or  mai|k  "cooedentiad''  on  tha  <o|> 
of  each  page  kiontaining  infotmatian 
claimed  to  b^  ponfidantiaL 

(b)  in  clain^fag  an  exemptidii  uiidsr 
FOIA.  the  suUnitter  must  state  the  basis 
for  such  actid4.  including  supporting 
Infonnation  dhowing:  (1)  That  the 
infonnation  olaimed  to  be  confidential  is 
a  trade  secret  or  commercial  or  financial 
information  itii  accordance  with 
statntoty  and  decisional  authority;  and 
(2)  that  measti^  have  been  taken  by 
the  submitter  ^f  die  information  to 
ensure  that  th«  information  has  not  been 
disclosed  or  otherwise  made  available 
to  the  public.  >or.  if  the  infonnation  has 
been  disclosed  or  odierwise  becomes     - 
availabb  to  q^B  pubUc  why  such 
disclosure  or  ^vailabiUty  does  not- 
compromise  the  confidential  nature  of 
the  informati^h- 

(c)  In  the  evf  nt  of  a  subsequent . 
request  for  aity  portion  of  the  dato  under 
the  FOIA.  thojae  submissions  not  so 
claimed  by  the  submitter  will  be 
disclosed,  and  those  so  claimed  will  be 
subject  to  the;  Initial  determination  by 
the  Secretary;  Maritime  Administration. 

(d)  If  the  Seoretaiy  makes  a 
detenninatioi^  bnfavorable  to  the 
submitter.  thfl|  lubmitter  will  be  advised 
that  MARAD  jWill  not  honor  the  request 
for  confidenti^ty  at  the  tioM  of  any 
request  for  prnluction  of  information 
under  the  FQlA  by  third  parties. 


S249.12 

The  provisitNi  of  this  part  miqr  jb« 
waived  in  writing,  for  special 
circumstances  end  good  cause  shown, 
provided  this  itocedures  adc^vled  ai« 
consistent  will  the  Act  and  with  the 
intent  of  these  regulations. 

Dated  June  15^  ign. 
By  Order  of  t^  Maritiine  Administrator. 
lUMetSaaiL  |1 

|FR  Doc:  88.138^  Filed  »-lfr-«8;  846  am] 


Onie*  Of  tiM  8«cr«t»y 
4t€mpiMtl 

[OtT  Doehsl  No.  1;  Amdl  i-SM] 

Oi9MflMilMitindpioo«Mon  of 


Office  of  die  Secretary,  DOT. 
Final  rule. 


ti  lldi  document  delegates 
certain  authorities  to  the  Nattonal 
Hi^«)fay  ThifflcSafety  Administrator 
rOfidifiag^froai  OioooaotBont  of  the 
Surface  Tran^iortatiOB  Alslstanoe  Act 
of  igaz,  tho  IVnth  inMUofige  Act  of  1986, 
and  the  Swfite  tmnportatioB  and 
Uniform  Relocatton  Assistancr  Act  of 
1987.  Gtfatfrduuges  are  made  as' 
necessary  to  update  the  regttlation  (e.g. 
provisions  whichrine  no  kmger  effective 
art  deleted). 

WICllVI  DAtB  June  20. 1968. 


RTNM  contact: 

Sam  Whitefaom,  Office  of  the  Assistant 
GeneralCoims^  for  Rej^tion  and 
Enfordement.  CrSiO.  U.S.  Deputment  of 
Transportation.  400  Sevenfii  Street  SW.. 
Washington.  DC  2069a  telephone  202- 
366-4723. 

BiwiiiMMiMV  wwwiiAfipii  Since 
ttuise  amendniente  relate  to 
Depittmentol  mimagemntt.  procedures, 
and  pj)icli(6Q.  aettoe  and  comment  on 
Aem  are  umwo»i«aiy  and  tfiey  may  be 
made  elfectivc  In  fewisr  than  ddrty  days 
after  pubiieattoo  in  the  FMsMl  Kagistar. 

This  nda  revises  i  lia  the 
Secretary's  delegations  of  authority  to 
the  National  Hi^way  Traffic  Safety 
Administrator.  The  new  |  IJO  reflecte 
the  follewiag  dianges: 

Paragnph  (a)  is  amended  to  delete  the 
statotory  reCnnDce  in  the  citation. 

Para^aph^)  is^unended  to  delete 
(he  statutoiy  reference  to  the  citation 
and  to  cite  die  United  States  Code  in  a 
format  consistent  with  other  paragraphs. 

Paragraph  (c)  is  amended  to  delete  the 
public  law  and  statototy  references  to 
the  citation  of  dw  Amendment  and  to 
toclude  idie  following  citation  *  *  * 
aean  AirActt42  0.8.0.7644(2))  *  •  *. 
Paragraph  (d)  toameiided  to  delete  the 
stetuUwy  refoienoe  in  the  dtetion. 

Pwa^aph(e)if  amended  to  delete  die 
statotory  refennoe  to  die  citation  and  to 
toclude  die  National  Driver  Raster  Act 
of  1962  (23  U.&C  401  note). 

Parai^h  (f)  is  amended  to  cornet 
the  dtatton  as  foUows:  *  *  *  as 
amended  (16  U.S.C  1901  etseq.)  *  *  *. 

Paragraph  (g)  is  deleted. 

Paragraph  (h)  is  deleted. 

Paragraph  (i)  is  now  paragraph  (g)  and 
is  amended  to  read  as  follows: 


Administer  dte  frrilotviogiecttons  of 
Tide  23.  United  States  Code,  widi  die 
concarronce  of  tin  Federal  Highway 
Acfanintstraton 

(1  j  141.  as  it  idatw  to  d^rtificadon  of 
the  enforcement  of  spoad  limits; 

(2)  154  (a)i  (b).  (d).  (e).  (n.  (g)  and  (h): 
and  - 

(3)168. 

Paragrsyh  0>i8  now  paoagraph  (h) 
and  is  ameodad  to  read  as  follows: 
Cany  out  tlM  ooosoltation  functions 
vested  iHthrSossttery  by  Bxteutive 
OrdariiM2;«iam«do^  i    ; 

Paragraph  (k)  is  now  pairagraph  (I) 
ajod  is  fmanded  to  nad  u  follows:  < 
party  Quisactioq  200  of  die  Sorfoee 
Traiiuqwrtation  Asslstanoe  Act  Of  1978, 
as  amended  (23  U.S.C  401  note)  and 
sedlbii  lek  of  dw  SurfMO 
Transpbrtattbn  A  Wfstanqe  Act  of  1962, 
as  amimded  (23  U.&a-ioi  note),  widi 
respect  to  matters  wltUn  die  primary 
respoMlbittty  of  dw  Naitfeiial  Highway 
TMBc  Safely  Administrator. 

Paragraph  P)  is  deleted. 

New  parayapha  0).  (k)  and  0).  widi 
additimial  delegations,  are  added: 

Paragraph  (j)— Certain  audiorities    ' 
vestad  to  the  Secretary  by  die  Surface 
TMnqiOrtation  Assistaoca  Act  of  i^ 
(49  U3XI 2S14)  ralatiiig  totha  > 
eatebOshment  of  mtniMMMit  standards-fov 
perfbrnaaee  and  iostallattoaof  splash  ' 
and  spray  IriHiveasioa  devices  ara 
de^tod  to  the  NatioQal  Highway 
Traffic  SafetyAdn^^itrator.  aubject  to 
concuntaoB  with  the  Federal  Highway 
Administrator. 

Paragraph  (k)-Certato  audiorities 
vested  to  the  Secretary  by  tha  lYudi  to 
Mileage/ Act  of  1966  (16  U.S.C  1901  note) 
relatiqg  to  die  disclosure  of  motor 
vehicle  ndleagB  when  motor  vehicles  are 
transferred  are  delegatad  to  die  N4tionaI 
Hi^way  lYaffic  Safety  Administrator. 

Paragraph  (D-'Cenato  authorities 
vested  in  die  Secretary  by  the  Surface 
Transportation  andUnifonn  Relocation 
Assistaqce  Act  of  1067,  Pub.  L  ldO-17, 
secttom  204(b)  (101  Stat  132).  (Use  "23 
U.&G.  402  note*  If  codified  by  die  fime 
Fodsftai  Rsglstes  notice  is  to  appear)  ■ 
relating  to  school  bus  safety  are 
delegated  to  the  National  Highway 
Traffic  Safety  Administrator.    .^    :.  -  *.; 

List  of  Subfoct*  fo  46  CFR  Part  1 

Authority  delagations  (govemment 
agencies).  Orgvoi^on  and  functions  . 
(govemment  agencies). 

to  omsideration  of  the  forcing  Part 
1  of  Tlda  46of  die  United  States  Code  is 
amended  as  follows^       ■ 


*i•^^• 
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PART  1-(AMBI0ED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  foHows: 

Aulheritr^BUSC  J21l*i- 

2.  Section  1^  ia  revised  lo  read  •$ 

foUowo: 

S1.50   DatogMlon  to  ItM  National  HIghiray 
Traflie  Safaty  Administrator. 

The  National  Highway  Traffic  Safety 
Adjniniatnler  is  delegated  eoAotity  to: 

(a)  Carry  oat  tiw  National  Tnffk  and 
Motor  VeUde  Safety  Act  trfMee.  as 
amended  (15  U.S.C.  tan  e(  aaq.). 

(b)  Cany  out  the  H«hway  Safety  Act 
of  lOBSb  as  aoMDded  (23  U.SlC  401  et 
seq.),  except  for  highway  safely 
programs,  research  and  deveiapflsent 
relating  to  hi^way  design,  construction 
and  maintenance,  traffic  oontral  devices, 
identification  and  surveillance  of 
accident  locations,  and  highway-related 
aspects  of  pedestrian  and  bicycle  safety. 

(c)  Exercise  the  authority  vested  in  the 
Secretary  by  section  21(^2)  of  the  Clean 
Air  Act,  as  amended  («2  U5.C  7544(^). 

(d)  Exercise  the  eodiority  veited  in 
the  Secretary  iiy  aection  aM(b)  of  die 


Federal  Railroad  Safety  Act  of  197B  (45 
U.S.C.  433(b))  with  respect  to  laws 
administered  by  the  National  Highway 
Traffic  Safety  Administrator  pertaining 
to  highway,  traffic  and  motor  vehicle 
safety. 

(e)  Cany  out  the  Actof  j«ty  U,  tUO, 
as  amended  (23  U.S.C.  313  note)  and  the 
National  Driver  K^pster  Act  of  m2  (2S 
U.S.C.  401  note). 

(f)  Cany  oat  the  functions  Tested  in 
the  Secretary  Iqr  the  Molar  Veldde 
Informatkni  and  Cost  Savings  Act  (rf 
1972.  as  amended  (IS  ILS.C  1901  et 
seq.),  except  aection  812. 

(g)  Adflriimstar  the  following  aections 
of  Title  23.  Uaited  States  Code,  witfi  the 
concuncnoe  of  the  Federal  Hi^nvay 
AdmiBistmlar 

(1)  141.  as  it  relates  to  ceitifkation  of 
the  enfeccement  of  speed  hnito; 

(2)  154  (a),  (b).  (d).  (e).  (f),  (g)  and  (h); 
and 

(3)158. 

(h)  Cany  out  the  ro"fwltgtimi 
functions  vested  in  the  Secretary  by 
Executive  Order  11912.  as  amended. 

(i)  Carry  out  section  209  of  the  SurEace 
Transportation  Assistance  Ad  of  1978, 


as  amended  (23  U.5.C.  401  note)  and 
section  186  of  the  Surface 
Transportation  Assistance  Act  of  1982, 
as  aawded  (23  U.S.C.  101  note),  with 
respect  to  matters  Kviftin  tfie  primary 
reaponsiUiny  of  tiie  National  Highway 
Traffic  Safety  Administrator. 

(D  Administer  section  414(b)(1)  of  the 
Surface 'nansportation  Assistance  Act 
of  1982,  as  amended  (49  U.S.C.  2314] 
wfdi  tfie  concurrence  of  the  Federal 
(fi^iway  Administrator,  and  section 
414(b)(2). 

(k)  Carry  out  section  2(c]  of  the  Truth 
in  Mileage  Act  of  1968  (15  U.S.C.  1988 
note). 

(1)  Cany  out  section  204(b]  of  die 
Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987.  Pub. 
L 100-17  (101  Stat.  132)  with  the 
coordination  of  the  Federal  Hi^iway 
Administrator. 


Issued  on:  23rd  day  of  May. : 
Jamas  Buiqlay, 
Secretary  of  Tivaapaelatioa. 
[FR Doc «g-iaMO«led 6-17  ■fcaoMi 
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Propc  led  Rules 


TNt  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
prepoeed  iss^^hnoe  of  mles  «nd 
reguMons.  tN  purpose  of  these  nolicee 
is  to  give  inMrestsd  psraons  an 
opportunity  tolpsrticipcte  in  the  rule 
making  prior  ^  the  adoption  of  the  final 
rules. 


AQCNCV:  Ofl^ce-of  Pet^onnel 
Management. 

ACTKNt  Proposed  Rulemaking. 


:  Tt^  Office  of  Personnel 
Management  [proposes  to  amend  die 
appeal  procedures  currenUy  set  forth  in 
die  Code  of  FJBderal  Regulations  widi 
respect  to  job  analysis,  relevance,  and 
equal  emplojilnent  opportunity 
requirement#|currendy  applicable  to 
Federal  GovJEpuneirt  Mnptoyment 
assessment  ttocaduzM..TlM  pqipiMiBd 
amendmeat  Moiild  rsmoire  oertoia  nen- 
statiitofyttpttalfl£N»mtlis|tKiMUctiaii,  , 
of  the  Merit  wstems  I¥otectioii  Boaid 
and  direct  tlLitnqaetts  for 
reconsideraljlpn  of  examination  ratings 
be  filed  witbi  Uie  Office  of  Personnel 
Management  or  with  the  agency 
applying  the|  #nq>loyment  practice  in 
question  in  ^^propriate  cases.  The 
amendment  ivould  also  avoid  the  effect 
of  duplicativn  enforcement  of  equal 
employment!  epportunity  requirements 
that  are  widjii  the  jurisdiction  of,  and 
covered  by  b«ocedures  enfon»d  by,  the 
Equal  Emplojjhnent  Opportunity 
Commission^ 

date:  Commant  Date:  August  ig.  igss. 

I  or  deliver  written 
comments  td  Hugh  Hewitt,  General 
Counsel  Office  erf  the  General  Counsel 
Room  7353,  US.  Office  of  Personnel 
ManageQienUigoo  E  Street  NW., 
Wasfaingtonj  PC  20415. 


James  S.  Gr^  Assodatis  General 
Counsel  of  OPM  at  (202)  632-5087. 

, ,     INTOWIATIOW.  Subpart 
A  of  Part  aopbf  Title  5  of  die  Code  of 
Federal  RegiflatioBS  (5  CFR)  ciurently 
sets  forth  stdi^dards  for  Federal 
Govemmentiemployment  practices 
affecting  the! "^recruitment,  measurement, 
ranking,  andlelection  of  individuals  for 


initial  appointment  and  competitive 
promotion  in  the  competitive 
service  .  .  ."  (5  CFR  30ai01  (1081)). 
When  the  Civil  Service  Commission, 
now  abolished,  adkqited  this  regudation 
in  1871,  the  Commission  hoped  to 
establish  a  set  of  uncomplicated 
procedure^  to  provide  a  sln^  means 
uqder  which  a  CQmpelfitor  for  Federal 
einployment  coidd  contest  this 
applicatipnofnidiQflUilayment     114 
assessnieRtiir«fi|tk»«|uKlAvoida  X  ■'■ 
muOipydty  of  appodi  tfiat  were  ttq^ 
consuming  and  expensive. 

Unfortunately,  this  ^oaT  has  not  been 
realized  in  practice.  Ain  increasing 
number  of  alleged  enuiloyment 
assessment  appeals  have  been  filed 
with  the  Merit  ^tems  Protection 
Board.  tM  successor  to  ^  Commission 
widi  respon^biUty  for  regulatory  appeal 
procedures  of  this  kind.  Majny  of  these 
appeals  have  involved  em|4oyment 
issues  not  actimlly  covered  by  tide 
regulation  and.  thus,  iJNit  widdn  the 
jurisdiction  of  the  Merit  Systenu    . 
Protection  Board.  Withteconsisteat 
juiMfaSdowLaad  aiAjstantive  dedsions 
leindnred  by  difiimntfield  offices  <^.tbe 
,  Merit  System  B>etaction  Boaid  (a  ttody 
not  evep  in  existence  (Occontemplagted  at 
the  tioM  Itet.aoo  was«d(9ted).  and 
with  the  potentisl  for  tinuKxmsuming 
appellate  review  by  die  full  Merit 
Systems  lYotection  Board  and  then 
again  by  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit,  the 
original  goaljpf  creating  a  simple, 
streamlin^dadministrative  review 
procedure  has  simply  not  been  realized 

Moreover,  with  respect  to  5  CFR 
300.103(C),  relating  to  complaints  of 
illegal  invidious  discrimination  in 
Federal  Government  enqiloyment,  it  is 
no  longer  appn^ate  for  the  Office  of 
Personnel  Management  to  retain  tids 
regulation  omcerniBg  discrinrination 
complaint  responsilmities.  OPM's 
foraierreqionsibility  for  processing  ' 
admintotrative  complahito  of 
discrisynation  pursuant  to  the  equal 
employment  opportunity  provisions  of 
die  QvU  Righta  Act  of  1864,  as  amended 
(42  U.S.C  2000e-ie  (b)  and  (c)),  has 
been  transferred  to  the  Equal 
Employment  Opportunity  Commission 
under  section  3  ot  Reorganization  Plan 
No.  1  of  1878. 

0PM  believes  that  these  changes  will 
both  improve  Government  efficiency 
and  promote  fairness  in  the  Federal 
employment  process.  Highly  complex 
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and  legalistic  paperworii  processes  will 
be  eliminated,  while  the  respective 
responsibilities  of  OPM.  tibie  EEOC  and 
employing  agencies  will  be  sharpened, 
thus  enhancing  their  aocoontebiUty  for 
actions  taken.  Layers  of  administrative 
review  never  intended  by  Ceagress  will 
be  eliminated,  while  tfaeeclNKiies  wi^ . 
statutory  reapandbility  br  initial    -  w 
enqtkiymsnt  decisions  will  have  any 
ambignities  sumMmdlng  tfiefr  authc^^ 
removed.'  ■  ■i-rz-^.-'r-.:--        ~y^.\ 

Aooordingtjr.  tiie  dCKtie  oltaslDBiiel 
Managemenfpropoees  to  amend  5  CFR 
Part  300,  Subpart  A,  by  removing  die 
non-statutory  a^eal  procedures  of 
Subpart  A  fitmi  die  Juiisdictf on  of  the 
Merit  Systems  Protection  Board  and 
retaining  widdn  die  Office  of  Personnel 
Management  dw  review  And 
consideratipn  of  exainination  ratings 
based  on  the  Office  of  PBCsonnel 
Management  application  of  assessment 
procedureai  In  addition,  the  proposed 
amendment  deletes  the  provisions  «f 
Sidipert  A  nelatbig  to  tedudofd 
descripttooB  of  die  requiremente  foir 
devdqiwentaiul  use  oCEsderal 
Goveonmsnt  employnieat  practices. 
8uditeqaliwients.thou^ltil  germane 
10  Federal  enqHoy>Beat  practices,  more 
properly  belong,  and  are  set  fordi  ih 
more  detail  in  die  Federal  Personnel 
Manual  and  related  technical 
instructions  concerning  developmeiit 
and  use  of  employment  practices. 

E.0. 12281.  Federal  Regulation 

Hie  Office  of  Personnel  Management 
has  determined  that  this  is  hot  a  major 
rule  as  defined  under  Section  l(b]  of 
E.0. 12201,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  iwill  not 
have  a  s^nfficant  eomomic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  affects  only  .—f - 
Federal  employees  and  anilicante  for .  - 
Federal  empkqrment  ; 

List  of  Sttbjecto  in  5  CFR  Part  SOO 

Government  empUtyee*. 
U.8.  Office  of  Personnel  Management 


Director.    . 

Accordingly,  die  Office  of  Personnel 
Management  proposes  to  amend  5  CFR 
Part  300  as  follows: 
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PART  aOO-EMPLOYMENT  (GENERAL) 

1.  The  authority  for  Part  300  is  revised 
to  read  as  follows: 

Audnrity:  5  U.S.C  sees.  552, 3301. 3302. 
3304:  E.0. 10577.  3  CFR  1954-1956  Comp.. 
page  218,  unleu  olhcrwiae  BcOad. 

2.  Subpart  A  is  reviaed  to  mad  as 

foUows: 

tiiitparl  A    riiylwyiiiaiil yi aUfcaa 

dO0.vn    Purpose. 
300.102    Miejr 

3oaios 


ratiagi. 


of  nwminstioB 


saoaioi 

The  purpose  of  this  subpart  is  to 
establish  pdociples  to  ^vem,  as  neariy 
as  is  admfadstratively  feasiUe  and 
practical,  the  employment  practices  of 
the  Federri  Gorersment  generaUy,  and 
of  incMvidoal  agencies,  that  aSect  the 
selectioB  of  tndividmis  for  appointment, 
promotion,  or  retention  in  te 
competitive  servioe.  For  die  pmpose  of 
this  subpart,  "enployment  practices'* 
means  exaninalioiis,  qaalificatioB 
standards,  tasta,  guides,  rating 
scheduiea.  and  other  iMtrvKnls  need  in 
making  pewonnel  dedaions  in  the 
competiiive  aervioe. 

9300.102    Polcy. 

Competitive  eoployment  pr^ictices  axt 
to  be  practical  in  character  and,  as  tai 
as  is  adnmustratively  feasible,  job- 
related.  An  employiment  practice  is  job- 
related  if,  consistent  with  die 
Government's  need  for  acfaninistrative 
efficiency  and  the  prudent  husbanding 
of  resources,  it  fisiriy  tests  the  relative 
capacity  and  fitneas  of  candidates  for 
the  job  to  be  filled,  promotes  Ute 
productivity  and  effideocy  of  the  «voik 
force,  results  in  selection  from  among 
the  best  qvalified  candidates,  and  treats 
individual  employees  and  an»ficuits  for 
employment  faiiiy  and  equally  in 
accordance  with  princi|riea  of  merit  and 
equal  employment  opportunity  as 
established  under  laws,  rules, 
regalatkns  and  policiea,  indnding 
guidance  issued  by  apprepriale  Federal 
agendas,  such  as  the  Fedoal  ftrsonnel 
Manual,  the  Umfonn  Guidelinet  on 
Employee  Selection  nt>cediiiea  and 
similar  issuances,  as  revised  from  time 
to  time. 

{300.103    Raconaideration  of  examination 


(a)  A  candidate  may  request 
reconsideration  of  an  examination 
rating  by  the  Office  of  Personnel 
Management  or  by  an  agency  with 
delegated  exonkifaig  autiiority.  The 
recoaaideration  reqoest  shall  be  fHed 
and  processed  in  accordaaoe  with 


instructions  in  Chapter  337  of  the 
Federal  Personnel  Manual. 

(b)  An  applicant  or  employee  may 
request  reconsideration  of  the 
application  of  an  agency  employment 
practice  to  him  or  her  under  an  agency 

't  rnrmntimi  plan  nr  nthnt  afliiiM  j 

rating  system.  Swh  a  i«quest  shall  be 

filed  and  piooeaaad  onder  an  agency 

grievanoe  ayaleai  estabUahed  in 

accordanoe  with  Part  771  «f  this  chapter, 

or  a  negotiated  grievance  aystan,  as 

appropriate. 

[FR  Doc  fl»-1»06  Filed  O-ir-OO;  0:45  am] 
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Annual  Sunny  of 
Ti 


aocncy:  Bureau  (^Economic  Analysis, 

Commerce. 

action:  Notice  of  proposed  ruleauldi^ 

SUMMAirr.  This  notice  seta  forth 
proposed  roles  for  a  new  survey,  the  BE- 
22.  Annual  Survey  of  Selected  Services 
Transactions  with  Unaffiliated  Foreign 
Persona.  The  survey  is  intended  to 
update,  on  an  annual  basis,  data  fiY>m 
the  quinquennial  BE-20,  Benchmark 
Survey  of  Selected  Services 
Transactions  with  UnaffiOiated  Foreign 
Persons.  A  benchmark  survey  covoriog 
1986  is  now  befaig  conducted;  to  provide 
continuity  with  ftat  survey,  the  first 
year  of  coverage  of  die  proposed  BE-22 
annual  survey  will  be  1987. 

The  data  from  Ae  ffi-22  annual 
survey,  together  with  tfie  data  from  the 
BE-20  benchmaik  survey,  wiU  be  used 
to  develop  U.S.  trade  policy  and  support 
U.S.  negotiations  on  services  trade  vttih 
foreign  countries.  They  will  enable  Ae 
Government  to  better  assess  U.S. 
competitiveness  in.  and  conduct  export 
promotion  programs  for,  services 
industries.  They  will  also  resuh  in 
improvement  in  U.S.  balance  of 
payments  statistics  and  in  the  ability  of 
U.S.  services  businesses  to  identify  and 
evaluate  market  opportunities. 

The  survey  will  be  conducted  by  the 
Bureau  of  Economy  Analysis  fBBA),  U.S. 
Department  of  Commerce,  unoer 
autiiority  of  the  bitemational  Investment 
and  Trade  in  Services  Survey  Act  This 
proposed  rule  implements  a  portion  of 
the  President's  responsibilities  for 
collecting  data  on  U.S.  services  frade 
under  the  Act  These  responsibilities 


have  been  delegated  to  the  Secretary  of 
Commerce,  who  has  redelegated  them  to 
BEA.  This  proposed  rule  will  amend  15 
CFR  Part  801.  as  published  in  the 
r»«wiiwiymr  on  marcnoi  TbQO. 

DATK  Coauneots  oo  the  pnoposad  rul«  , 
win  receive  oooaideratian  if  aidHnittad 
in  writing  OB  or  b^OM  Aiigiist  4. 1988b 

ADOMU:  Commenta  any  be  mailed  to 
the  Office  of  the  CUef,  IntematiDinl 
Investment  Division  (BB-80).  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washiqgton,  DC  20230,  or 
hand  delivered  to  Room  607,  Tower 
Building.  1401 K  Street,  NW.. 
Washi^ton,  DC  20OO5.  Cooaente 
received  will  be  available  for  public 
inspection  in  Room  607,  Tower  Building, 
between  a-00  a.m.  and  4K10  p.m.  Monday 
through  Friday. 

FOR  niRTMni  MMMM-IKM  COHTaCi: 

Betty  L  Barker,  Chief,  Intemalianal 
Investment  Division  (BB^SOJ,  Bareaa  of 
EcoBorak  Analysis.  0.8.  Department  of 
Commarea.  Washington.  DC  20Z30: 
phone  (202)  523-08681 

AMfV 


The  proposed  BB-22,  Annari  Survey 
of  Selected  Servicea  TVansactions  with 
Unaffiliated  ForeigB  taaons,  wiO  fiilffll 
a  mafor  part  of  die  Resident's  mandate, 
under  the  International  Investment  and 
Trade  in  Sendees  Survey  Act,  to 
condact  a  regular  data  coHecBon 
program  on  U.8.  services  trade.  The 
purpose  of  the  sorvey  is  to  secure 
annual  data  onaelecled  services 
transactioaa,  both  sales  and  ptDdiases. 
with  anaffiliated  foreign  persons,  by 
country  and  by  type. 

Tlie  sonrey  in  intended  to  update,  on 
an  annoal  basis,  summary  data  from  die 
BE-20,  Denehmaik  Survey  of  Selected 
Services  Transactions  with  UnafiRiated 
Foreign  Persons,  wMdi  wiU  be  taken 
once  every  5  years.  BEA  stated  its 
intention  to  conduct  an  annual  follow-on 
survey  to  the  BE-ao  daring  the  clearance 
process  for  die  latter.  A  BB-20  aarvey 
covering  1086  is  now  being  conducted: 
forms  were  due  Septonber  1987  and 
prelimioaiy  results  are  acheduled  for 
publicadoB  in  September  198&  Tlw  final 
rule  implementing  the  1986  BE-ao 
benchmaik  survey  was  publiahed  in  the 
May  28. 1987  Fadanl  Bsfistat.  vobime 
52.  No.  102  (52  FR  18642).  To  provide 
continuity  from  that  survey,  die  first 
year  of  coverage  of  the  proposed  BE-22 
annual  survey  will  be  1967. 

The  criteria  for  determiaing  who  must 
report  are  the  same  on  the  proposed  BE- 
22  as  on  die  BE^20.  A  report  is  iv^uinsf/ 
from  each  U.S.  person  having  one  or 
more  individual  sale  or  purchase 
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transactions  iiij  excess  of  $250000  with 
an  unaffiliated  [foreign  person  in  any  of 
the  types  of  s^tvices  covered.  In 
addition,  a  U.S.  person  is  requested  to 
provide,  on  a  voluntary  basis, 
information  00  the  total  amount  of 
smaller  transaotions  in  each  type  of 
service,  if  the  jtbtal  exceeds  ^iDO,000.  In 
order  to  miniii|i)xe  the  reporting  burden, 
only  individual  transactions  that  exceed 
$250,000  are  to  be  reported,  by  country, 
on  a  mandatory  basis.  Smaller 
transactions  VB  requested  to  be 
reported  voluntarily;  the  reporting  may 
be  based  on  jiidgment  rather  than  an 
exhaustive  sef  fch  of  records  and  the 
data  do  not  h^fe  to  be  disaggregated  by 
country. 

Previously,  pEA  had  planned  to 
consider  narrowing  the  coverage  of  the 
BE-22,  compared  with  the  BE-20,  by 
raising  the  ex^Hption  level  for 
mandatory  reiM>rting  and  possibly 
eliminating  the  voluntary  reporting  of 
smaller  transaotions.  However,  tentative 
findings  of  the  1986  BE-20  survey 
indicate  that  far  fewer  companies  than 
expected — les$  than  1,000  compared 
with  the  7,000  JQxpected— filed  BE-20 
reports.  Also,  it  appears  that 
transactions  of  less  than  $250000  each 
are  sizable,  in  total,  for  some  types  of 
services.  Thus,  by  excluding  even  more 
data  &x>m  maiidatoiy  reporting,  an 
exemption  level  hi^er  tiian  $250,000  for 
the  mandatory  part  of  the  form  would  be 
unlikely  to  prcjduce  sufficientiy  reliable 
results  to  fulfifllthe  intended  purposes  of 
the  survey.  Siimlarly,  elimination  of 
voluntary  rep(jijting  would  forego  the 
collection  of  ai^igidficant  amount  of 
data  for  some  types  of  services.  Indeed, 
for  some  services,  a  lowering,  rather 
than  a  raising,  of  the  exemption  level 
may  be  indicated.  However,  BEA  is  not 
proposing  a  change  in  the  exemption 
level  at  this  time.  It  will  consider 
recommending  such  a  change  only  after 
analyzing  new  information  on 
unreported  transactions  to  be  obtained 
in  the  BE-22  anfl  only  after  it  has  had 
sufficient  time! to  consult  adequately 
with  respondents  and  users. 

The  BEr-22  will  cover  the  same  types 
of  services  as  tie  BB-2a  but  will  collect 
significantly  Ic^s  detail  for  several 
types,  namely, i^ales  of  advertising, 
computer  and  data  processing,  and  data 
base  and  othey  Infonnation  services, 
and  both  sales  tnd  purchases  of 
telecommunications  services.  On  the 
BE-2a  these  stfvices  were  reported  on 
separate  schedules  and.  for  each,  detail 
by  sub-type  wM  requested.  On  the  BE- 
22.  sales  of  coinuter  and  data 
processing  serilces  will  be 
disaggregated  if  to  oaly  two  sab-types 
instead  ^  six  itid.  for  each  of  the  other 


services,  no  detail  by  sub-type  will  be 
collected. 

The  public  reporting  burden  for  this 
collection  of  infonnation  is  estimated  to 
vary  from  4  to  500  hours  per  response, 
writh  an  average  of  11  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  regarding  the  burden 
estimate,  including  suggestions  for 
reducing  this  burden,  may  be  sent  to 
Director,  Bureau  of  Economic  Analysis 
(BE-1),  U.S.  Department  of  Commerce. 
Washington,  DC  20230:  and  to  die  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Executive  Order  12291 

BEA  has  determined  that  this 
proposed  rule  is  not  "major"  as  defined 
in  E.0. 12291  because  it  is  not  likely  to 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Executive  Otdar  12612* 

This  proposed  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

Paperwork  Raductfon  Act 

This  proposed  rule  contains  a 
collection  of  information  requirement 
subject  to  the  Paperworic  Reduction  Act. 
A  request  to  collect  this  information  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  350t(h)  of  the  Paperwork 
Reduction  Act  A  copy  of  the  proposed 
survey  may  be  obtained  from:  Office  of 
the  Chief,  International  Investment 
Division  (K-SO),  Bureau  of  Economic 
Analysis,  U.S.  Department  of 
Commerce,  WasUngton,  DC  20230; 
phone  (202)  52»-0658.  Comments  firom 
the  public  on  this  collection  of 
information  requirement  should  be 
addressed  to:  Office  of  In^mnation  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  WasUngton. 
DC  aosoa.  Attention:  Desk  Officer  for 
the  Department  of  Cooimefce. 


Regulatofy  FlndUlity  Act 

The  provisions  of  the  Regulatoiy 
Flexibility  Act  relating  to  preparation  of 
an  initial  regulatory  flexibility  analysis 
are  not  applicable  to  this  proposed 
rulemaking  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Most  small  businesses  will  be  excluded 
from  reporting  data  on  a  mandatory 
basis  as  a  result  of  the  $250,000  cutoff 
level  applicable  to  individual 
transactions  under  the  survey's 
mandatory  reporting  provision.  Also, 
under  the  survey's  voluntary  reporting 
provision,  the  $5004)00  cutoff  level 
applicable  to  total  transactions  of  a 
given  type  will  exclude  many  other 
small  businesses  from  reporting  any 
data.  Those  that  do  have  reportable 
transactions  are  requested  to  provide 
judgmental  estimates  only  of  the  total 
amount  of  transactions  of  a  given  type, 
not  disaggregated  by  country.  Hiis 
voluntary  reporting  provision  ensures 
that  smaller  businesses  with  significant 
international  transactions  can  be 
covered  but  with  the  minimnm  burden 
possible.  Even  if  a  small  business  is 
required  to  file  on  a  mandatory  basis,  or 
chooses  to  report  information  on  a 
voluntary  basis,  it  is  unlikely  to  be  very 
diversified  and  will  probably  report  data 
only  for  one  or  two  types  of  services. 
Thus,  the  burden  on  small  businesses 
should  be  low. 

Accordingly,  the  General  Counsel 
Department  of  Commerce,  has  certified 
to  the  Chief  Counsel  for  Advocacy. 
Small  Business  Administration,  under 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  e05(b))  diat  tiiis  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

List  of  Subjacto  in  15  CFR  Part  an 

Economic  statistics.  Foreign  trade. 
Reporting  and  recordkeeping 
requirements.  Services. 

Dated:  May  20.  Ifles. 
Allan  H.  Young, 
Director,  Bureau  ofEctmomic  Analyeie. 

For  the  reasons  set  forth  in  the 
preamble.  BEA  proposes  to  amend  15 
CFR  Part  801  as  follows: 

PART  801-4AIIENDED] 

1.  The  authority  citation  for  15  CFR 
Part  801  continues  to  read  as  follows: 

Autfaocity:  5  U.S.C  301. 22  U.S.C  3101-3108, 
and  E.0. 11961.  as  amended. 

2.  Section  80L90>)  is  amended  by 
adding  paragrairii  W  to  read  as  fbUowr 
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9M1.9   [AiMndad] 

•       •       •       •       * 

(b)  *  *  * 

(6)  BE-22,  Annual  Survey  of  Selected 
Services  Transactions  with  Unaffiliated 
Foreign  Persons: 

(i)  Who  must  report. 

(A)  Mandatory  reporting— A  BE-22 
report  is  required  bom  each  U.S.  person 
who  had  one  or  more  individual  sale  or 
purchase  transactions  in  excess  of 
$25a000  with  an  unaffiliated  foreign 
person  in  any  of  the  covered  services 
during  the  U.S.  person's  fiscal  year.  The 
determination  of  whether  a  U.S.  person 
is  subject  to  this  mandatory  reporting 
requirement  may  be  judpnental.  that  is, 
based  on  the  judgment  of 
knowledgeable  persons  in  a  company 
who  can  identify  reportable  transactions 
on  a  recall  basis,  with  a  reasonable 
degree  of  certainty  without  conducting  a 
detailed  manual  records  search. 

(B)  Voluntary  reporting— U.S.  persons 
receiving  a  ropy  of  the  survey  are 
requested  to  provide,  for  each  of  the 
covered  services,  estimates  of  sale  or 
purchase  transactions  with  an 
unaffiliated  foreign  person  that  are  each 
$250,000  or  less  but  for  which  the  total 
value  exceeds  $500,000  during  the  U.S. 
person's  fiscal  year.  Provision  of  this 
information  is  voluntary.  The  estimates 
may  be  judgmental  that  is,  based  on 
recall,  without  conducting  a  detailed 
manual  records  search. 

(C)  Any  U.S.  person  receiving  a  BE-22 
survey  form  from  BEA  must  complete 
the  form  and  return  it  to  BEA.  A  person 
that  is  not  subject  to  the  mandatory 
reporting  requirement  in  (b)(6)(i)(A)  of 
this  section  and/or  is  not  filing 
information  on  a  voluntary  basis  must 
complete  the  "Basis  for  not  reporting 
data"  and  the  "Certification."  This 
requirement  is  necessary  to  ensure 
compliance  with  the  reporting 
requirements  and  efficient 
administration  of  the  survey  by 
eliminating  unnecessary  foUowup 
contact. 

(ii)  Covered  services.  The  services 
covered  by  this  survey  are  the  same  as 
those  covered  by  the  BE-20,  Benchmark 
Survey  of  Selected  Services 
Transactions  with  Unaffiliated  Foreign 
Persons— 1988.  as  Usted  in  {  801.10(d)  of 
tius  Part. 

(iii)  BE-22  definition  of  ti^nsaction. 

(A)  'Transaction"  means,  for 
purposes  of  this  survey,  the  total  value, 
as  entered  on  the  respondent's  books,  of 
services  sold  or  or  purchased  from  an 
unaffiliated  foreign  person  during  the 
respondent's  fiscal  year. 

(B)  Notwithstanding  paragraph 
(b)(6)(iii)(A)  of  this  section,  in  the 
following  cases,  a  "transaction"  is  to  be 
measured  by  an  item  other  than  sales  or 


purchases  in  determining  whether  the 
thresholds  for  mandatory  or  voluntary 
reporting  are  exceeded: 

(/)  Advertising.  Advertising  agencies 
should  use  gross  billings  to  unaffiliated 
foreign  persons,  inclucUng  funds  passed 
through  to  media  companies  and  noC 
included  in  the  agency's  income 
statement. 

(2)  Telecommunications.  For  jointly 
provided  (basic)  services,  use  receipts 
from  foreign  persons  for  messages  or 
leased  lines  originating  abroad,  and 
payouts  to  foreign  persons  for  messages 
or  leased  lines  originating  in  the  United 
States. 

(5)  Performing  arts,  sports,  and  other 
live  performances,  presentations,  and 
events.  Fees  are  defined  net  of 
allowances  for  expenses. 

[4]  Employment  agencies  and 
temporary  help  supply  services. 
Receipts  and  payments  should  include 
any  funds  for  compensation  of  workers 
carried  on  the  payroll  of  the  agency  or 
supply  service,  as  well  as  agency  fees. 

[FR  Doc.  88-13833  Piled  6-17-88: 8:45  am] 
BiujNO  cooc  ssw-as^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20CFRPart416 

[ReguiMionslto.16] 

Supplamantal  Security  Income  for  the 
Aged,  B8nd.  and  DieaMed;  Resources 
Provieions 

AQENCV:  Social  Security  Administration. 
HHS. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  We  are  withdrawing  the 
proposed  amendments  to  the  regulations 
entitled  "Resources  Provisions." 

On  November  8, 1982.  we  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register  (47  FR  50511) 
which  proposed  to  rewrite  and 
reorganize  in  its  entirety  the  rules  on 
resources  under  the  Supplemental 
Security  Income  (SSI)  program.  Since 
that  time  it  became  clear  Aat  certain 
provisions  in  the  proposed  regulations 
as  well  as  additional  resource  changes, 
needed  to  be  separately  codified  in 
order  to  assist  in  ongoing  claims 
adjudication  or  to  implement 
subsequent  legislative  changes  or 
decisions  to  revise  policy. 

DATI:  The  withdrawal  is  effective  June 
2a  1988., 

TOR  FURTHCR  INFOflMATION  CONTACT! 

Henry  D.  Lemer.  Legal  Assistant.  Office 


of  Relations.  Sodal  Security 
Administration,  dWl  Security 
Boulevard.  Baltimore.  Maryland  21235, 
telephone  (301)  594-7463. 

tufrtJBmn/mf  intowmation.  On 
November  8. 1962,  we  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register  (47  FR  50511) 
which  proposed  to  rewrite  and 
reorganize  in  its  entirety  tiie  rules  on 
resources  undo^  the  Supplemental 
Security  Income  (SSI)  program.  Since 
that  time  it  became  clear  that  certain 
provisions  in  the  proposed  regulations 
as  well  as  additional  resource  changes, 
needed  to  be  separately  codified  in 
order  to  assist  in  ongoing  claims 
adjudication  or  to  implement 
subsequent  legislative  changes  or 
decisions  to  revise  policy,  l^us,  after 
the  close  of  the  comment  period,  we 
proceeded  to  adopt  final  regulations  on 
the  discrete  resource  policies  listed 
below. 

(1)  The  rules  increasing  the  stahitory 
resource  limits  for  individuals  and 
couples  were  published  on  September 
26, 1985  (SO  FR  38981).  This  change  was 
based  on  the  amendment  to  section 
1611(a)  of  the  Social  Security  Act  (the 
Act)  made  by  section  2611  of  Pub.  L  96- 
366.  the  Deficit  Reduction  Act  of  1984, 
enacted  after  publication  of  the  NPRM. 

(2)  The  rules  on  the  exclusion  of 
property  essential  to  self-support,  the 
conditions  under  which  an  individual's 
property  will  be  taken  into 
consideration  when  income-producing 
activities  are  associated  with  the  home, 
and  the  home  as  the  principal  place  of 
residence  were  published  on  October  22, 
1985  (50  FR  42883).  (Interim  regulations 
excluding  automobiles  from  resources 
were  published  on  July  24. 1979  (44  FR 
43265).  Those  rules  were  also 
incorporated  in  the  final  self-support 
regulations  because  they  may  relate  to 
property  essential  to  self-support  The 
exclusion  of  a  vehicle  for  use  as 
transportation  in  unusual  climate  and 
terrain  was  moved  from  the  rules 
concerning  property  essential  to  self- 
support  to  the  section  concerning 
automobiles.  This  change  promoted 
consistency  in  the  number  of 
automobiles  that  may  be  excluded  from 
resources.)  These  changes  were 
proposed  in  the  NPRM. 

(3)  The  rules  determining  eligibility  for 
SSI  benefits  on  a  monthly  rather  than  on 
a  quarterly  basis  were  published  on 
November  26. 1965  (50  FR  48571).  This 
change  was  based  on  the  amendment  to 
section  1611(c)  ot  the  Act  made  by 
section  2341  of  Pub.  L  97-35.  These 
changes  were  proposed  in  the  NPRM. 
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(4)  The  ruleai  excluding  title  XVI  and 
title  n  retroaction  parents  from 
reaouices  for  Mmontha  following  the 

,  month  of  receffit  were  pubUslied  on 
September  28i  198B  (51 FR  34402).  This 
change  was  baped  on  the  amendment  to 
section  1613(aj  of  the  Act  made  by 
section  2814  oiPub.  L  98-309.  enacted 
aftw  publicat|(Hi  of  the  NPRM. 

(5)  The  rule! idistii^uishing  liquid 
resources  from  nonliquid  resources, 
establishing  when  resources 
determination|g|  are  made  and  receipts 
from  the  sale,  i^change,  or  replacement 
of  a  resource  ^ere  published  on 
Februaiy  11,  lflB7  (52  FR  4282).  These 
changes  were  [proposed  m  the  NFRM. 

(6)  The  rulet«liininating  deeming  of 
parents'  income  and  resources  to 
students  age  1|^  to  21  were  published  on 
March  20, 198t|(S2  FR  8877).  This  change 
was  based  onlt|ie  amendment  to  section 
1614(f)(2)  of  th^Act  made  by  section  203 
of  Pub.  L  96-2105.  These  changes  were 
pn^KMed  in  tlii«  NFRM. 

(7)  The  nile^  exdoding  pension  funds 
from  resource^jfor  deeming  purposes 
were  publishefl  on  Au^gost  12, 1987  (52 
FR  29840).  Th^^  final  rale  also  made 
explicit  that  ut^er  tfaa  SSI 
grandfotherin^  Allies,  as  "SSI  benefit" 
means  only  th^[Fedenl  benefit  and  does 
not  indude  an^  State  supplementation. 
These  change^  ^vere  propmed  in  the 
NFRM.       ^i 

(8)  The  rule^bn  resource  limits  for 
coaditional  SSipayments  were 
published  on  Ajigust  24, 1987  (52  FR 
31757).  That  fiifkl  rale  also  eliminates  an 
assumption  th^t  property  has  no  value 
at  all  if  its  owi|^  has  been  unable  to  sell 
it  during  the  pe^od  allowed  for 
disposition.  Th^  changes  were  not 
proposed  fai  die*  Novonber  8, 1982, 
NFRM. 

Our  puiposea  in  issuing  the  1982 
NFRM  were  tbkake  the  rules  clearer  or 
more  easily  unqentood,  to  iq^te  the 
rules  to  include  existing  poUdes,  and  to 
reflect  statutom  provisions  (recently 
enacted  at  thafUme)  relating  to  (1) 
eligibility  basek)  on  an  individual's 
resources  in  a  nonth  rather  than  in  a 
calendar  quarter,  and  (2)  deeming  of 
resources  from  parents  to  children. 
Since  the  substintive  poUdes  described 
in  the  preceding  paragraphs  have 
already  been  published  as  final  rules, 
we  have  deddra  that  the  remaining 
rules  do  not  neiad  to  be  republished.  This 
is  because  the  other  rules  that  were 
proposed  merely  restated  in  simpler 
language  the  niles  in  current  regulations. 
For  these  reasons,  we  stated  in  the 
preamble  to  thejfinal  regulations 
regarding  pension  funds  published  on 
August  12, 198:f  j  that  after  publication, 
we  would  fwntteilly  withdraw  all 
remahiing  portions  of  the  NFRM. 


Accordingly,  all  remaining  portions  of 
the  NFRM  published  in  the  Fadaial 
Raster  at  47  FR  50511  on  November  8, 
1982  entitled  "Resources  Provisions"  are 
hereby  nvithdrawn. 

Dated  Manfa  IS.  19a& 
DaicasR.itei]r, 

Commissioner  of  Social  Security. 

Approved:  April  21, 1986. 
OlbR.Bowa, 

Secretary  of  Health  and  Human  Services. 
[FR  Ooa  88-13807  FUed  6-17-68: 8:45  am] 
aajjNQ  cooc  4iw-ivii 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRP«t81 

[FRL-3400-4;  EPA  Ooctot  Na  107PA-4t] 

DMignatlon  Of  ATMS  for  Air  QuaBty 
Planning  PurpoMo;  Pannsylvaida 

AQCNCv:  Environmental  Protecticm 
Agency  (EPA). 

AcnoN:  Proposed  fide. 

•UMMMv:  EPA  is  propodng  to  approve 
a  request  from  the  Commonwealth  of 
Pennsylvania  to  revise  the  attainment 
status  designation  of  Berks  County  from 
"Does  Not  Meet  Primaiy  Standards"  to 
"Better  Than  National  Standards"  with 
respect  to  ozone.  Hie  intent  of  this 
notice  is  to  discuss  the  results  of  EPA's 
review  of  the  Connnonwealth's 
redesignation  request  and  to  solidt 
public  comments  on  EPA's  proposed 
action. 

date:  Comments  must  be  received  on  or 
before  July  2a  1988. 
ADONcnct:  Copies  of  the  proposed 
redesignation  request  and 
accompanying  support  matoial  are 
available  Cor  public  inflection  during 
normal  budness  houra  at  the  following 
locationr 

U.S.  Environmental  Protection  Agency, 
Region  m.  Air  Management  Division, 
841  Chestnut  Building,  Philadelphia, 
PA  19107,  ATTN:  Dave  Arnold 

Commonwealth  of  Pennsylvania. 
Department  of  Environmental 
Resources,  Bureau  of  Air  Quality 
Control  200  North  3rd  Street 
Harrisburg,  PA  17120,  ATTN:  Gary 
Triplett 

All  comments  on  the  proposed 
revision  submitted  within  30  days  of 
publication  oi  this  notice  will  be 
considered  and  should  be  directed  to 
Dave  Arnold,  Chief  of  the  Program 
Planning  Section  at  the  EPA.  Region  m. 
841  Chestnut  Buildii^.  Hiiladelphia, 
Pennsylvania  19107.  EPA  Docket  No. 
107PA-48. 


KTWNOONTACR 

Larry  Budney  (3AM13)  at  the  EPA. 
RegioB  in  address  above  or  call  (215) 
597-0545. 


Under 

section  107(d)  of  the  Clean  Air  Act.  die 
Administrator  of  EPA  has  promu^ted 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  attainment  status 
for  all  areas  within  each  State  (See  43 
FR  8062  (March  3. 1978)).  Tliese  area 
designations  are  snbfect  to  revision 
whenever  sufficient  data  become 
availaUe  to  warrant  a  redesignation. 

On  April  18. 1987,  the  Peimsylvania 
Department  of  Environmental  Resources 
(DER)  submitted  a  request  to  EPA  to 
have  Berks  County  redesignated  from 
"Does  Not  Meet  Primary  Standards"  to 
"Better  Than  National  Standards"  with 
respect  to  ozone.  With  a  Mtay  19, 1987, 
aclmowledgement  of  receipt  of  the 
request,  EPA  requested  that  DER 
provide  additional  documentation  in 
support  of  the  redesignation  request, 
including  information  pertinent  to 
control  strategy  implementation.  DER 
submitted  the  supplemental  information 
on  December  4, 1987. 

When  considering  a  redesignation 
request  for  ozone,  a  number  or  criteria 
must  be  considered.  The  most  important 
is  the  National  Ambient  Air  Quality 
Standard  (NAA(^)  for  ozone,  which  is 
specified  in  40  CFR  Part  sa  The  NAAQS 
for  ozone  is  defined  to  be  violated  when 
the  annual  average  e;q;)ected  number  of 
daily  exceedances  of  the  standard  (0.12 
parts  per  million.  1  hour  average)  is 
greater  than  l.a  A  daily  exceedanoe 
occurs  when  the  maximum  hourly  ozone 
concentration  during  a  given  day 
exceeds  0.124  ppm  ("Guidelines  for  the 
Interpretation  of  Ozone  Air  Quality 
Standards."  EPA-450/4-79-003).  The 
expected  number  of  daily  exceedances 
is  calculated  bom  the  oiraerved  number 
of  exceedances  by  making  the 
assumption  that  non-monitored  days 
(invalid  or  incomplete)  have  the  same 
fraction  of  daily  exceedances  as  those 
observed  on  monitored  days  (EPA-450/ 
4-79-003). 

Specific  criteria  for  ozone 
redesignation  reviews  are  given  in  an 
April  21, 1983  policy  memorandum  from 
Sheldon  Meyers,  former  Director  of 
EPA's  Office  of  Air  Quality  Planning 
and  Standards  (OAQPS),  and  an  April  8, 
1987  policy  memorandum  fitun  Gerald 
A.  Emison,  Director  of  OAQPS.  Those 
memoranda  indicate  that  the  average 
number  of  expected  exceedances  for 
each  monitoring  site  is  to  be  based  on 
ozone  concentraticms  contained  in  the 
most  recent  three  yean  of  data,  if  dvee 
yean  of  date  are  available,  lliey  also 
specify  the  requirement  that  olNwrved 
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improvements  in  air  quality  miwt  be  due 
to  implementation  of  permanent  and 
enforceable  emission  control  measure*, 
and  that  the  EPA-approved  control 
8ti«tesy  be  fuHy  implemented. 

Ambient  ozone  monitoring  data  from 
Berks  County  indicate  one  exceedance 
of  the  ozone  NAAQS  at  each  of  the  two 
monitors  in  that  county  during  the  196& 
through  1987  monitoring  seasons. 
Therefore,  the  annual  average  expected 
number  of  daily  exceedances  equals  0.33 
during  that  three-year  period. 
Meteorological  and  economic  conditions 
during  that  period  were  reasonably 
typical.  Therefore,  ozone  concentrations 
during  that  period  are  believed  to  be 
representative  of  ozone  air  quality  that 
can  be  expected  in  that  area,  and  the 
data  demonstrate  monitored  attainment 
of  the  ozone  NAAQS.  EPA  examined  the 
air  quality  data  and  found  that  they 
were  collected  in  accordance  with  all 
EPA  requirements. 

Over  the  longer  term  since  (1980),  air 
quality  in  Berics  County  has  improved 
substantially.  During  that  period,  the 
highest  ozone  concentrations  and 
greatest  number  of  ozone  NAAQS 
exceedances  were  observed  during  1980. 
Through  1983,  several  NAAQS 
exceedances  occurred  each  year,  but  the 
magnitude  of  maximum  observed 
concentrations  gradually  decreased 
from  year  to  year.  Since  1983,  there  has 
only  been  one  observed  exceedance  of 
the  ozone  NAAQS  at  each  monitor. 

In  any  proposed  redesignation  to 
attainment,  it  is  necessary  to  be  able  to 
demonstrate  that  the  observed 
improvement  in  air  quality  is  due  to 
permanent  VOC  (volatile  organic 
compound)  emission  reduction  measures 
rather  than  temporary  factors  such  as 
changing  economic  conditions;  In  the 
case  of  Berks  Coimty,  significant 
permanent  emission  reduction  measures 
were  implemented  at  several  major 
point  sources  since  1980.  A  review  of 
source  emission  data  indicates  that 
emission  reductions  are  not  temporary 
in  nature  and,  therefore,  temporary 
economic  downturn  is  not  responsible 
for  the  improvement  in  air  quaUty.  TTie 
total  improvement  in  air  quality  during 
the  1980-1987  time  period  is  attributed 
to  implementation  of  area-wide  Groi^)  I 
and  n  RACT  (Reasonably  Available 
Control  Technology)  controls  and  year- 
to-year  mobile  source  emission 
reductions  obtained  through  the  Federal 
Motor  Vehicle  Control  Program.  Those 
regulations  will  remainin  effect  after 
the  redesignation. 

In  addition  to  the  above,  EPA  pcriicy 
provides  that  redes^ationof  an  area  to 
attainment  status  for  ozone  requires  that 
the  current  EPA  fully  approved  control 
strategy  for  VOC  sources  be 


implemented.  To  judge  whether  this 
criterlfrii  has  been  satisified.  EPA  looks 
to  the  CoBtunonwealtfa  to  review  source 
inspection  and  compliance  records  oo 
file  to  confirm  that  all  affected  sOuh^es 
in  the  area  under  consideration  have 
either  installed  and  are  operating  RACT 
controls  or  are  onan  enforceable 
compliance  schedule.  Hie 
Commonwealth  in  conjunction  Witfi  EPA 
conducted  this  review  and  found  dial  all 
major  sources  of  VOC  in  the  area  are  in- 
compliance with  applicable  RACT 
control  requirements.  One  source  in 
question  had  emitted  more  than  the  50 
tons  per  year  RACT  applicability 
provision,  but  had  not  installed  control 
equipment.  That  violation  derived  from 
the  Commonwealth's  regulation  for 
surface  coating,  which  is  applicable  to 
sources  that  have  a  potential  to  emit 
VOC  emissions  ^eater  than  50  tons  per 
year.  In  1987  the  source  in  question 
emitted  52  tons  per  year.  However, 
under  the  terms  of  a  Delayed 
Compliance  Order  (DCp).  during  1987 
the  source  installed  a  painting  system 
that  facilitates  the  use  of  low  solvent 
coatings.  Emissions  from  the  source 
have  subsequently  been  at  an  annual 
rate  of  less  than  50  tons  per  year.  The 
Commonwealth  is  closely  monitoring 
the  compliance  status  of  the  source. 
Given  the  actions  to  date  on  the  part  of 
the  Commonwealth.  EPA  has 
determined  that  the  Commonwealth  is 
actively  implen^enting  the  control 
strategy  requirements. 

Proposed  Actk» 

EPA  finds  that  the  proposed 
redesignation  of  Beriu  Connty. 
Pennsylvania!  for  ozone  is  aipprovable. 
and  therefore  proposes  to  radssign^te 
that  county  to  "Better  Than  National 
Standards."  The  proposed  redni^tion 
is  based  upon  three  yeari  (lil8fr-ige7)  of 
air  quality  dat^,  which  show  Only  one 
exceedance  of  the  ozona  NAAC^  at 
each  of  the  two  monitors  in  that  county, 
combined  with  the  fact  that  this 
approved  emission  control  strategy  has 
been  fully  implemented. 

Interested  parties  are  invited  to 
submit  comments  on  this  actiofi.  EPA 
will  consider  comments  received  within 
30  days  of  publication  trf  this  notice. 

Under  5  U.S.C.  section  e05(b).  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial  ■'■■;■ 
number  of  small  entities  (See  46  FR  ^ 
8700). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive ' 
OrderlK9l.   •  •  ■■  ■:■  ■•  ^  <  ■'■  •■■•■■   ■■'  ^■■ 


I. 


IM  of  SubiMts  in  «•  CFR  Piil  Kf         ' 

Air  pollution  coQtrpl,  National  pfikii,. 
Wildemesf  'areas.' ' ' ,' 

, , Aiijtatllic tt UAC..740I-7|ia..,)  /■' ,  ■_., 

Date:  Mar^  9. 1918.      ,'    ^  '.  ,^  . 
Staale]rJ.Iiaaiun««U«  <  ;        -*i.->'  >  - 
ActingRegioimlAdadtdttradit.-'  ■■     '      '" 
[FR  Doo.  88-13813  FUed  »-17-88;  8:45  ani) 
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40CFRPART372 

[OPTS-400013;  Fm.-9400-l] 

nMamifM;  Toxic  CtMinicai  n>l»Mi 
Otpofting;  Connminlty  Right-To-Know 

AQiNcy:  Environment*!  Protection 
Agency  (EPA).        ^ 
action:  Proposed  rule.  ' 


:  EPA  is  panting  a  petition  by 
proposing  to  delete  tiie  substance 
melamine  from  the  list  of  toxic 
chemicals  under  section  913  of  Title  IB  ■ 
of  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
EPA  proposes  to  amend  40  (TR  Part  372. 
Section  313(e)  allows  any  person  to 
petition  the  Agency  to  modify  tiie  list  Of 
toxic  chemicals  for  which  toxic  diemicil 
release  reporting  is  required 

DATES:  Written  comments  should  be 
submitted  on  or  before  August  19. 1968. 


;  Written  comments  should 
be  submitted  in  triplicate  to:  OTS 
Docket  Qeric  TSCA  Public  Docket 
Office.  Environmratal  I^tection 
Agency.  Mail  Stop  T&-793.  Rm.  NE- 
G004  401 M  St.  SW..  Wasliington.  DC 
20460.  Attention:  Docket  Control 
Nuiqber  OPTS-400013. 

pow  nrnnmn  mmmmation  contact:  ' 
Reifee  Rico.  Petition  Coordinator.  '   . 
Emergency  Manning  and  Community 
Ri^t-to-Know  hifbraiatioa  Hotline. 
Environmental  ftotection  Agcmcy.  401  Hi 
St.,  SW.,  MaU  Stop  WH-662A.  • 

Washington.  DC  204ea  TMO)  535-0202. 
In  Washington.  DC  and  Alaska.  (202) 
479-2449. 

tUWUMtNTAWV  INWNWIATIONl 

I.  Introductioii 

A.  Statutory  Authority 

The  response  to  the  petition  and 
proposed  deletion  are  issued  under 
section  313  (d)  and  (e)(1)  of  Tttie  ffif  of 
the  Superfund  Aiaendibentii  wad 
ReauUiorizatibh  Actof  1966  (Pub.  L  . 
499.  "SARA"  or  •th*  Act"),  Titia  in  of 
SARA  is  atlso  referred  to  as  the  ' 
Emergency  PtanAing  and  CdQunu^INf 
Right-to-KnowActofl9e6.        '     ^ 


^  -»•,.•■  .-,  j^:-. 
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A  AicAgnNim' 

Title  m  of  8  ^RA  iB  Intended  to 
encourage  am  piqiport  emetgency 
planning  effor  \k  at  tfaeState  and  local 
level  and  te  pt^vide  tlie  pi4>lic  and  local 
governments  Mth  information 
concerning  po^ntial  chemical  hazards 
present  in  ^e^  communities. 

Section  313  Of  Title  PI  requires  owners 
and  operators|4f  certain  facilities  that 
manufacture.  Mocess.  or  odierwise  use  a 
listed  tcMdc  Glinnical  to  report  annually 
their  releases  at  such  chemic^  to  the 
environment  On^  faeilitirii  that  have 
manufseturfaiMlipirittQas  (tt  Standaid 
IndustiW  Cbdiffleat%C6deb  20 
'  tteou^  30)  aod  have'lQ  or  more 
emphqrees  man  rqrart^uch  reports  are  . 
to  be  sept  to  fauth  EPA  and  the  State  in ,. 
which  the  fMdUty  is  locaited.  Hw  basic 
purpose  of  diiibrovision  is  to  make 
ayailable  to  tl^  public  information 
about  total  andual  releasee  of  toxi& 
chemicals  fro^  itadustriid  facilities  In 
their  oommunlt^.  In  particular.  fiPA  is 
required  to  devMoii)  a  computer  data 
base  contalniiji  tUs  toxic  chemical 
release  InfonDnfition  and  to  make  it 
accessible  by  wlecommunications  on  a 
coet  reimbursaUe  bari*. 

Forrepdrtin  epurposes.  section  313 
establishes  an  Initial  Uet  of '^oxic 
chemicals"  thi  \ii»  oempofed  of  328  '• 
entries.  20  of  i^iudi  are  of^tegwies  of  . 
chemk»ls.  TtMUdtiid  U||  is  f 
combination  otuU^  of  chemicals  used 
by  the  Statee  (^  Matytandanicl  New 
Jersey  for  emi^ioa  teportlng  under  , 
their  iadividu4liigbt-lo4cnow  laws. 
Section  813(dhitt&orizes  EPA  to  nuKlify 
by  ndemaUag  Itelist  of  chemicab 
cowBtBd<«ftheiiMiatesaltofEPA'ssdf-  - 
initiatad  Bevie#tir  in  response  to 
petitiotts  unde^MediOn  313(e). 

Section  3l3(^(l>pravfdesdut  any 
person  may  pcHftton  the  Agency  to  add 
chemicals  to  orldekte  chemicals  from 
die  list  of  "tmdt  diemicals."  H>A  issued 
a  statement  oflfoliey  ted  guidance  in 
the  Federal  RcMstar  of  February  4. 1987 
(52  FR  347^.  ifSis  statementi>rmHded 
guidance  to  pt^tmitiai  peHtioners 
regarding  Uie  Mcqmmended  content  and 
format  for  submitting  petitioos,  The 
Agency  must  itiqwnd  to  petitions  within 
180  days  eidM^jb^  iaidating  a 
.  rulem^dng  or  by  piri>lishing  an 
explanation  ofiffhy  die  {leddon  is    v.i '  t 
denied.  If  EPAjiails  to  respiond  withfe' 
18Q  days,  it  is  Mb|ect  to  dtizen  suits.  In 
the  event  of  a  pptidmi  from  a  State 
goyemor  to  ><«[  a  (^mnical  under 
section  313(e)na.  if  EPAiails  to  act 
withiniao  daj^  BPA  must  issue  a  final 
rule  adding  dui  {chemical  to  die  list 
Therefore.  EP^Jisundec  specific 
constrainjts  to  Waluate  petitions  end  to 
issue  a  timely  rtoxmse. 


State  governors  may  petition  the 
Agency  Uffdd  chfuic^eo  ikt  basis  «f 
any  one  of  die  ^iiaetoxidliy  criteria 
listed  in  sectioa  318(^.(«ait|^^lMtm9a 
healdi  effects^  chrootofamnan  bsalth 
efCscts,  or  onviranmeBtal  toxicity]te  Odier 
pecsons  may  petition  to  add  dtemicals 
only  on  the  basis  of  acute  or  chronic 
human  health  effects.  EPA  msy  delete 
substances  only  if  the  substances  fail  to 
meet  aii^  of  dm  criteria  contained  in 
section  313(d). 

Chemicals  are  evaluated  for  inclusion 
oathe  list  based  on  die  ocltada  in  . 
section  M8(i|Q  and  osiQggeaerafiy  ' 

aodepted  idenAific  principles  or  thlr^^  ^  :",'■ 
results  of  properly  conducted  laboratory 
.  tMts.4ir  appropriately  designed  and 
canduoted  epidemidogical  or  odier 
population  studies,  that  era  available  to 
EPA. 

n.  DeeolplioB  of  Peiitkn 

The  Agency  recelveda  section  313(e)  - 
petition  to  delete  melamine.  CAS  No. 
108-78-1.  from  die  list  of  toidc 
chemicals.  The  petition,  from  Melamine 
Chemicals.  Inc.  was  receivisd  on 
October  7, 1987.  and  at  the  request  of  the 
submitter.  ib6  statatoiy  timeframe  for 
response  was  suspended  for  88  days. 
The  present  statotory  deadline  for  EPA's 

..lesponse  is  }tme  la  1988.  Melamine 

•  Charaiteals.  Ing  and  American 
CyteamidC^iajiany  submitted 
extenrive  doctmientation  to  inqiport    ' 
their  dalm  that  melamine  fafls  to  meet 
aay  of  the  statutory  criteria  in  section 

.S13(d). 

m.  EPA's  Review  of  MeUuBhie 

A-Gheauttry 

Melmaiiie.  die  true  chemical  name  for 
whidi  is  2,44)-triamino-1.3,5-triarine.  is  a 
white  crystellbie  solid,  The  physical  and 
diemical  properties  were  obtained  and 
validated  from  literature  sources. 

Mriamine  is  produced  commerically 
by  the  reaction  of  urea  in  the  presence 
of  high  heat  and  pressure,  to  give 
melamine  in  greater  than  90  percent 
yield.  Other  manufacturing  processes 
are  known  but  not  cureently  in  use  (Ref. 

!)•     .,  ^  ..  .::.■':.-. ,  ■■^:: .',...   ■ 

B.  Production  and  Uae 

Melamine  is  currendy  manufactured 
in  the  United  States  by  two  firms,  die 
petition^  Melamine  Chemicala.  Ina   > 
(MCI),  and  Araerician  Cyanandd 
Company,  Each  firm  munifactures 
roughly  die  same  amount  of  melamine. 
Cunent  manufacture  of  melamine  is 
about  125  mfllion  Ibs/yr,  and 
fanpqrtation  of  melamine  totals  18 
million  Ibs/yr. 

Neariy  all  of  ^  melamine  consumed 
in  die  U.&  is  used  to  produce  melamine 


resins-and  plastice.  Most  cemmon^ 
melamine  is  comMnedJrith - 
forakaUeigrda  toproduee  melamine- 
fonBaUMtyda  resins  and  to  a  leseer 
extent  ^vidi  vna  and  fonaaldehyde  to  - 
form  melaarine-urea-fonaaldefayde 
resins.  The  total  demend  for  melaoiine 
dien,  is  derived  primarily  from  die 
demand  far  maiamine  resin  iHoducts. 
Hoarever.  one  odier  potential^ 
sigaificant  uka  of  melamkie  is  asa  flame 
retardaat  Melamine  may  be  imbedded 
into  polymers  need  in  foams,  for 


Aofidiar  apt  Of  mdamiae  is  aaa  elow 
Teleiiel4itrQ0MilirtiltEer.  Servteg  as  a 
•buroe  of  Uttrt^eil.  melamfiw  degrades 
over  a  p^iodaf80  days  while  nitrogen 
is  rriejM*f  ovair  a  Z-year  period.  Ite 
slow  adniifaSttliim  prooees  Uatito  tfaa 
apfriicatioii  of  ^  fertiUier. 
Nonedieleaa.  MCI  currendy  marketo 
melamine  in  this  use  in  sbwU  quantities 
under  diatimde  name  Super  60  (Ref.  2). 

C  Health  and  Bnvironmintal  Effedt 

EPA's  health  an^  environmental 
revi^  taieluded  an  assessmapt  of 
metabolism/absoqiitton.  acute  toxicity, 
cardnogeaidty.  mutagmidty,  chronic 
tomcity;  devekqaoental  tmddty,  an4 
environmental  taxidty.  The  petition 
review  foausad  on  EPA's  ooncvn  for 
caydnogepidiy  and  envihmm^tal    : 
toxidiy.  Odier  heiddi  effe«:to  were  of 
low  coDM^  Alt  readily  iBvailable  data 
on  dm  healdi  and  anviroamcntal'effecte 
of  aielamlbe.  indiiding  die  strimiitted 
petition,  Agenay  documents;  and  studies 
obtained  ^ram  dte  titerature  were 
reviewedj  .     . 

1.  OncMtnlcity:  A'prfmairy  health  -    : 
concern  identiiled  for  metamine  is     '^•.'* 
cardnogeaidty.  Based  on  a  weight-of*     ' 
evidence  detennination  there  is  not 
suffldent  evidence  to  establirii  that-  '• 
melamine  «auses>  or  can  reasonably  ba 
antidpated  to  cause  cancer  in  humans. 

In  a  1988  National  Tokicolajsy 
Program  (NTF)  bioassay  On  melandne, 
male  and  female  rate  and  mice  were  fed 
diete  containiag  2.250  or  4,5d0  iqim 
melamina.'  A  stetistically  significant- 
taicrsasa  hi  trteridonal<»ll  carcinomas 
id  the  nri8|if]r  bladder  of  die  male  rat 
was  observed  4n  die  hi^  dose  group.  No 
statistically  significant  increases  in 
tumor  inddaooe  was  observed  in  female 
rate  w  mioa  .^  eidHtr  sex  (Rd^  9)^ 

A  statistically  significant  assodatim 
between  tte  presence  of  Madder  stones 
containing  melaffline  and  die  presence 
of  tumors  in  the  male  rate  was  observed. 
Female  rate  and  male  and  female  mice 
exhibited  stones  but  not  tumors.  MCI 
states  that  "although  the  mechanism  for 
melandne-nlated.Uadder  cancer 
remains  ohscare,ilata-aaggBe(that  die 
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transitionai-cell  bladder  cardnoaia  may 
be  secondary  to  the  chronic  i^ysical 
injury  induced  by  bladder  n'snea.'* 
While  several  evaluators,  including  the 
Food  and  Dmg  Administration  (FDA) 
Cancer  Assessment  Committee  (1963) 
and  EPA  under  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act  (PIFRA) 
(1985),  have  suggested  that  bladder 
tumors  may  result  from  mechanical 
irritation  produced  by  Madder  stones, 
the  NTP  report  on  melamine  states  that 
a  positive  association  between  bladder 
stones  and  bladder  timiors  does  not 
prove  that  a  causal  relationship  exists. 
The  International  Agency  for  Research 
on  Cancer  (lARC)  has  evaluated  the 
NTP  bioassay  and  has  concluded  that 
there  is  inadequate  evidence  for  die 
carcinogenicity  of  melamine  to    ; 
experimental  animal*  (Ref.  4).    .■>.-■■ 

Whether  or  not  the  bladder  tumors  are 
{rfiysically  or  chemically  indnced.  EPA 
has  concluded,  using  a  wei^t-of- 
evidence  determination,  that  th«ne  is  not 
sufiicient  evidence  to  conclude  that 
melamine  causes  cancer  in  animals  or 
humans'.  Factors  tfiat  were  considered  m 
reachii^  this  conclusion  are:  (1) 
Melamine  produced  an  increased, 
incidence  df  bladder  tumors  in  male  rats 
at  the  hi^  dose  level  only  and  no 
increases  in  tinnor  incidence  in  female 
rats  or  male  and  female  imce,  (2) 
melamine  did  not  produce  skin  tuaiors 
in  mice  in  an  initiation  promotion  test, 
and  (3)  melamine  has  not  been  shown  to 
be  genotoxie  (Ref.  4). 

2.  Metabolism.  Metabdism  studies 
(1963  and  1986)  in  rats  demonstrate  that 
melamine  is  absorbed  rapidly  and 
distributed  in  the  body  tissue  water. 
Melamine  is  rapidly  eliminated 
unchanged  hi  the  urine  (Ref.  4). 

3.  Acute  toxicity.  Melamine  can  be 
classified  as  slighdy  to  moderately 
acutely  toxic  based  on  the  LD^  v£^ues 
tabulated  below.  These  values  are  of 
low  concern. 

UJm  (male  raU)= 3,161  mg/kg 
LDm  (female  rats) =3.828  mg/kg 
Uko  (male  Buce):=3,29e  mg/kg 
lDi»  (female  mice) =7,014  mg/kg 

Mdamine  caused  little  or  no  irritation 
when  dennally  appHed  to  guinea  pigs. 
Humans  showed  no  evidence  of  primary 
irritation  or  sensitization  in  patah 
testing.  Mid  transient  ocular  irritation 
was  observed  when  melamine  waa 
instiUed  into  the  eyes  of  rabbits  (Ref.  4). 

4.  Systemic  toxicity.  In  chnt^wnd 
sub-chronic  testing,  melamine  wm    .. 
found  to  exhibit  no  serioas  effects,  bi  90- 
day  oral  testkig  of  rats.  Madder  stones 
were  formed  at  very  hi^  doses  in  both 
males  and  females.  Similar  effects  were 
observed  in  mice  as  well  as  multifocal 


ulceration  of  the  urinary  Madder 
e^ifhrihnn  at  high  doses  (Ref.  4). ' 

5.  Derehpatental  toxicity.  The  only 
available  study  on  melamine  is 
considered  inadequate  to  support  the 
claim  diat  tiie  chemical  is  not  a 
deveI(H>mentaI  toxicant  due  to  several 
deficiences  in  study  design  (Rrf.  4). 
Thus,  there  te  insufficient  evidence  to 
determine  that  melaaiine  causes  or  can 
reasonably  be  anticipated  to  cause 
developmental  toxicity. 

6.  Mutagenicity.  Melaadne  is  not 
mutagenic  in  the  Salmonella  assay 
(1983)  for  gene  matalions.  Ahhou^ 
there  is  imraffident  information 
available  to  draw  condusions  about 
melamine's  activity  in  other  assays, 
repeated  negative  findings  in  a  series  of 
other  ahort-tena  assays  support  each 
other  and  would  suggest  that  the 
chemical  is  probably  not  a  genotoxie 
agent.  There  are  no  data  available  for 
melamine  on  heritable  gene  mutations  in 
animals  (Ref.  4).  Evidence  is  insufficient 
to  support  a  mutagenicity  concern. 

7.  Envmameatal  toxicity.  The  Agency 
has  low  concern  Cor  eBvirommantal 
toxidty  of  Bclamine.  In  one  stui^ 
(Vallatii  197!^.  mdamina  was  foiuid  to 
exhibit  cfawMic  toxicity  (advawa 
devek>|neBtal  cfCecti)  to  rainbow  triaiit 
only  at  a  hi^  conoentnitian  at  2.000 
ppm.  AmeiicaB  Cyanamid  Company 
submitted  a  atndy  (19et)  wUch  diowB 
that  BiekuBine  hu  low  acnta  toxidty  to 
mianow  fry  and  rainbow  traat  fry  at 
levels  paater  dian  3.000  ppm  (LQo  >= 
3,000  ppm)  (Ref.  4). 

American  Cyanamid  Company  also 
submitted  aquatic  toxidty  test  results 
which  were  completed  during  EPA'a 
petition  review.  These  data  are 
indicative  of  melamine's  Ipw  aquatic 
toxidty.  The  48-hour  EQo  for  Daphnids 
Is  200  mg/L  and  the  EQ*  for  green  algae 
is  75  mg/L  (Ref.  5). 

D.  Bxpottm  and  Reletue 

Exposore  and  release  data  were 
calciUated  for  the  mamifactttre  and 
procesdng  of  melamine.  There  are  no 
users  as  defined  in  section  313  since 
afaaost  all  melamine  is  in  a  resin  form 
after  processing:  therefore,  no  exposure 
and  release  data  for  users  have  been 
estimated.  Although  the  health 
assessment  yielded  no  human  health 
concerns.  EPA's  petition  review  did 
investigate  human  exposure  scenarios  to 
all  environmental  media  and  anticipates 
only  low  expqsmes  of  melamine  from 
releases  to  air.  land,  and  water.      . 

1.  Manufoetaring,  Estimates  of  the 
environmental  releases  from 
manufacturing  to  air,  land,  and  water 
are  based  on  information  received  from 
MCI.  Information  was  not  obtained  from 
American  Cyanamid  Company  so  the 


estimatioiis  weie  extrapolated  ^m  die 
MCI  data.  Both  manufrtctarers  use  the 
same  prooesa  fcir  ttie  BMnafactare  of 
melaaina.  Bodi  maaafoctaring  iriants 
arakxated  in  Looisiana  on  tin 
Mississippi  Wvaf  about  Od  raOea  ap«t 

Releases  of  melamine  to  water  from 
manufacturing  operations  can  result 
from  dean-iqw.  scrubbers,  and  strippers. 
Releases  to  wrater  from  die  MCI  plant 
were  obtained  from  site-specific 
monitcning  of  plant  effiucBnt  The  effluent 
is  direcdy  discharged  to  the  Mississ^pi 
River  widumt  any  removal  treatment 

The  mean  release  of  melamine  to 
water  is  about  500  Ibs/site/day  at  MCI 
and  results  in  surfiace  water 
concentrations  of  0.2  to  0.9  ppb.  The 
maximum  amount  of  mplnmimi  release 
that  has  been  Bundtored  i«  3.233  lbs/ 
site/day  reauldng  in  surface  water 
concantrationa  of  1.3  to  6i)  ppb.  MCI  is 
permitted  for.  cmd  monitors  for  total 
organic  nitrogen  released  and  then 
extrapolatea  this  to  the  ■'""■mt  ^ 
melamine..Tberaia  the  potential  that  the 
conce^mdon  and  expoauros 
downstream  of  dia  kww  maaufacturing 
facility  may  be  eqaal  to  tta  coabtead 
releaaaa  fraa»  bodi  aaavoaa.  do«4#«  the 
above  valaaa.  Ilia  doid^iv  of  Ihepa . 
values,  howraver.  does  Bot  tsosa  any 
concerns  (Rafs.  •  and  7y 

2.  AvoesatagL  Theie  aiqr  ba  aa  many 
as  IW  sbmD  sito  praoaasoca  (rf  melaBaina 
each  arith  a  —"'■""■»  oonsamptton  of 
less  dHaNMUnolbs/yr.  Tliere  are  abo 
an  estiaMtad  40  laigar  procesaots  of 

up  to  S  to  5  BiDiaB  Ibs/yr.  lie  Anecican 
CsnoamM  plaat  in  WalMogbid.  CT.  the 
largest  paoceasor,  conannes  roo^)^  at 
million  lbs/year.  All  sites  aia  assgined 
to  be  proeesstog  aialawina  S30  days/yr. 
Typical  euwlieaaiental  releases  were 
obtoinad  from  AoMricmii  Cyanonid's 
Watfingfotd  plant  wHaie  rrieases  are 
estinsated  to  be  ft2  percent  of  ndamine 
coaaaaqidon.  There  are  no  avaOaUe 
release  data  from  other  prooesstog 
fadlities;  however,  ft  is  conaervathrely 
estimated,  asing  Agency  estimatf  on 
methods,  tet  tyfried  rrieaaea  to  water 
are  approxiniatefy  0i5  percent  of 
melamine  oonsamption  tat  diese 
processing  sites. 

The  greatest  potential  release  is 
anticipated  to  occur  at  the  larger 
processing  fadtities.  1>pical  releases^ 
are  expected  to  be  30  to  79  Ibs/site/day. 
The  resulting  surface  water 
concentradon  from  this  release  is  . 
calculated  to  be  as  hi|B^  as  1  Jl6  to  4.539 
ppb.  In  Bght  of  the  recent  aquatic  test 
data  submitted  by  American  Cyanamid 
Company,  the  exposiue  of  aquatic  life  to 
this  surface  water  concentration  of 
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melamine  is  of  low  concern  (Refs.  6  and 
7). 

E  Summary  (^  the  Technical  Review 

Using  a  we|i^t-of-evidence 
determination^  there  is  insufficient     I 
information  tp  establish  that  melamine 
causes,  or  cafii  reasonably  be  anticipated 
to  cause  cancjir.  other  duonic  health 
effects,  advene  acute  effects  in  humans 
or  a  sipiiflcaiit  adverse  effect  on  the 
environment;  ^liis  conclusion  is 
independent  p|  whether  the  tumors 
observed  in  i^is  male  rat  are  directly  or 
indirectly  caij^ed  by  melamine. 
'  Agency  cootems  for  environmental 
toxicity  to  Oofhnids  and  algae  have 
been  allayed  ii  li^t  of  available 
information  i^ud&ng^iecent  test  results 
whidi  show  IHat  these  specie  have  low 
acute  toxicity  to  melamine. 

IV.  Explanatifyi  tot  Proposed  Actkio  to 


pilic 


A.  General  nlicy 

When  eval^ting  section  313(e) 
petitions,  the  jAgency  has  a  clear 
obligation  to  s^w  how  tiie  granting  or 
denial  of  the  petition  fulfills  the 
statutory  cri    ' "    ' 
section  313(d 
toxic  ohemii 
thejobt 
tno  oonfetoeoi 
viewttiat 
assessments 
maktoglisi 
section  81S(dl.{In 
delist  substanc 


ia  the  Agency  i»to  use  in 
modifying  die  list  of 
adiUtian.  howevor.  in 
Conu^ttet  Report 

nuijp  cdndnot  rld(  -  "' 
site-spedfic  analysos  in 
ions  undOr 
^asetofpetHiaiHito 
EPA bebeves that 
such  analysed  iare  important  factors  in 
determining  vjrhetfaer  removal  of  a 
substance  froti  the  list  would  serve  die 
public's  right  ti>  know.  These  analyses 
might  show  tli«t  while  the  toxicity  of  the 
substance  is  ndt  of  high  concern, 
exposures  to  hMmans  and  the 
environment  fi|«  significant  enough  to 
warrant  maintaining  the  substance  on 
the  list 

B.  Reasons  fof^  Proposing  Deletion 

EPA  is  grariting  the  petition  submitted 
by  MCI  by  pr  ibosing  to  delete  melamine 
from  die  list  qC  toxic  diemicals  subject 
to  release  repji^ting  under  40  CFR  Part 
372.  The  ded«lon  to  grant  the  petition 
and  to  propoan  rulemaking  to  modify  the 
list  is  based  opt  the  toxidty  evaluation. 
The  Agency  bolieves  that  there  is 
insuffident  evidence  to  establish  that 
melamine  may<  cause  or  can  reasonably 
be  anticipated Jto  cause  adverse  affeds 
to  human  health  or  the  environment 


Publication  of  diis  proposed  rule  does 
not  effed  reporting  requirements  for  the 
1987  reporting  year. 

V.  Rulemaking  Record 

The  record  supporting  this  proposed 
rule  is  contained  in  docket  control 
number  OPTS-400013.  All  documents, 
induding  an  index  of  the  docket  are 
available  to  the  public  in  the  TSCA 
Public  Docket  Office  bom  8  a.m.  to  4 
p.m..  Monday  through  Friday,  exduding 
legal  holidays.  The  TSCA  Public  Docket 
Office  is  located  at  EPA  Headquarter^, 
Rm.  NE-G004. 401 M  3t.  SW.. 
Washington.  DC  20«ea 

;VtR«iuastforPiMeGonmeBt     ^• 

Thi^  AgiBncf  n»Oests  oommcmts  cN&ail 
the  flnaiysM  (soiiaticted lot  this  review 
and  on  the  Agmcy's  proposal  to  delete 
melamine  from  the  list  of  toxic 
chemicals.  EPA  also  requests  that  any 
pertinent  data  on  mdainine  be 
submitted  to  die  address  at  the  front  of 
this  document  All  comments  diould  be 
submitted  on  or  before  August  19. 1088. 

VILRrfiBnnoas 

(1)  Alaem.  M.  Summary  Report  of  Physical 
and  Oiemical  Propertiei  of  KMamine. 
USBPAigez. 

(2)  Coe.  B.  BcoooQiic  Report  on  Productioa 
Use«  and  Cost  Analysis  of  Melamine.  USEPA. 
1188..' 

(9)  NatiooM  ToKMPSyPl^viaiB. 
CjudnMBpesis  BtoBSsay  ofMelantBe  in 
F344/N  Rats  and  B8C3F,  Mice.  USOttfiS. 
198J. 

(4rPMnerCriq>,l>:Healiha^  ' 
EnvifonaMntal  Review  Division  Position 
Pspen  Hazard  Assessment  of  Melamine. 
USEPA.  1888. 

(5)  FHedman,  M.  Communication  of 
unpublished  test  results.  American  Cyanamid 
Company.  1988. 

(6)  Fleesner.  C.  SARA  Title  DD,  Section  313 
Petition  to  Delist  Melamine;  EiqxMure 
Information.  USEPA.  1968. 

(7)  Swarup,  R.  Environmental  Releases  of 
Melamine  During  Manufactura,  Processing, 
and  Use.  USEPA.  1987. 

Vm.  Regulatory  Assessment 
Requirements. 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  Judge  whether  a  rule  is  "major" 
and  therefore,  requires  a  Regolatmry 
Impad  Analysis.  EPA  has  detenained 
that  this  proposed  rule  is  not  a  "major 
rule"  because  it  will  not  have  an  effect 
on  the  economy  Of  $100  million  or  more. 

This  proposed  rule  would  decrease 
the  impact  of  the  section  313  reporting 
requirements  on  covered  facilities-and 
would  result  in  cost-savings  to  industry, 


EPA.  and  States.  Therefore,  this  is  r 
minor  rale  under  Executive  Order  122M.r  ■ 

This  praixMod  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12201. 

Hiere  are  two  producers  of  melamine. 
EPA  estimates  the  number  of  processon 
that  might  be  aubject  to  rqmrting 
requirements  to  bie  about  two  hundred 
fadlities.  The  estimated  cost  savings  for 
industry  over  a  10-year  period  range 
from  $1 J  million  to  $1.5  million,  while 
the  savings  for  EPA  are  estimated  to  be 
$284)00  (10-year  present  values  using  a 
10  percent  discount  rate)  (Ref.  t\. 

B.  Regulatory  Flexibility  Act 

Under  die  Regulatory  FlexilMlify  Act 
of  1900,  the  Agmcy  must  conduct  a 
small  Inif  faiess  analysis  to  determine 
whether  a  substantial  number  of  small 
entitiet  will  be  significantfy  affected. 
Because  the  {Mtqioeed  rule  results  in  cost 
savings  to  fridlittes.  the  Agency  certifies 
that  smalf  entities  will  not  be 
significantly  affected  by  the  rule. 

C  Paperwork  Reduction  Act 

This  proposed  rule  does  not  have  any 
Informadon  oollectton  requirements 
under  die  provisions  of  this  Paperwork 
Redudion  Ad  of  1900. 44  U.S.C  3501  et 
aeg.  Submit  coounenta  on  these 
.  requireineiits  to  CHylB.  Offioe  of 
Infonnadonand'Reguletb^  Aftairs:  728 
Jackson  Place.  NW..  Wftsldi^toQ.  DC 
20608,  marked  "Attention:  Desk  Officer 
forBPA."        . 

List  irf  Subjects  in  4i  CFR  Pen  172 

Conununify  right-to-know, 
Environmental  protection.  Reporting  and 
recordkeeping  requirements.  Toxic 
chemicals. 

Dated  June  9. 1988. 
John  A.  Moon. 
Office  ofPegticidea  and  Toxic  Subetancea. 

Therefore,  it  is  proposed  that  Part  372 
of  Chapter  I  of  40  CFR  be  amended  as 
follows: 

1.  The  authority  dtation  for  Part  372 
would  continue  to  read  as  foUows: 

Audnrily:  42  U.S.C  11013  and  1102& 

iSnjU  lAfflondedl 

2.  Section  372.05  (a)  and  (b>  are 
amended  by  removing  the  entire  entry 
for  nielamine  under  paragraph  (a)  and 
removing  the  entire  CAS.  No.  entry  for 
108-78-1  under  paragraph  (b). 

[FR  Doc  88-13815  Filed  0-17-86;  8:45  am] 
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FEDERAL  COMMUNICATIONS 


47  CFR  Parts  1  and  M  | 
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•  Federal  ComimmicatioM 
ComiiiiMioii. 
ACTION:  Notice  of  Proposed  Rulemaking. 


:  The  Coamisskn  baa  adopted 
a  Notice  ot  Piropoaed  Rolemaking  to 

reexamine  some  of  its  technical  and 
procedural  roles  primarily  governing 
point-to-multipoint  t^ieratioaa  by  private 
radio  licensees  in  the  2.5, 10.6  and  18 
GHz  bands.  The  Notice  also  pn^Kwes  to 
amend  Part  1  of  the  Rules  concerning 
general  procedures  for  fiUng 
applications  in  the  Private  Operational 
Fixed  Kficrowave  Service. 
DATES:  Comments  due  July  18^  1888; 
replies  August  2. 1988. 
RM  FURTHER  MRNttlATION  CONTACT: 
Herb  Zeiler  or  Gay  Lodington,  Roles 
Branch.  Land  Mobile  and  Microwave 
Division.  Private  Radio  Bureau.  (202) 
634-2443. 


raav  MiFONMATiOtt:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking.  PR  Docket  88- 
191.  adopted  April  21. 1988.  and  released 
June  6. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW., 
Washington.  DC  20654.  The  coaqylete 
text  of  this  decision  may  abo  be 
purchased  from  the  Coaunisaioo's  copy 
contractor,  International  Tranacription 
Service.  (202)  857-3800,  2100  M  Street 
NW..  Suite  140,  Washington.  DC  20037. 

Summary  of  Notice  of  Proposed 
Ruleiiialunj 

1.  This  Notice  of  Proposed         \ 
Ralemaking  proposes  to  amend  some  of 
the  Commission's  technical  and 
proeedmal  rules  primarily  governing 
point-to-raohipoint  operations  by  private 
radio  licensees  in  the  2.5,  ia8  and  18 
GHz  bands,  and  to  amend  Part  1  of  the 
Rules  concerning  general  procedures  for 
filing  eqifrikations  in  the  Rules 
canosmiiig  general  procedures  for  filing 
applkatians  in  the  Private  Operational- 
Fbced  MicTOwavc  Service. 

2.  The  Rnles  sovemiag  point-to- 
multipoint  operations  in  these  bands 
require  fine  tuning  now  that  we  have 
gained  some  experience  with  OTS 
operations  there.  In  the  Notice,  the 
Commission  ptopotes  changes  in 
technical  operating  standards,  including 


co-diaiBiel  intetfcience  criteria, 
emission  stanonds,  BSQueuey  tolerance 
requirements,  uses  of  response  diamiris 
and  the  number  of  '•*«f««M''t  panatted 
per  licensee  per  locatioiL  Further,  the 
CmnmissioB  pi  opuses  to  eliiiiinate  the 
distinction  between  limited  Digital 
Terraination  Service  (DTS)  systems 
(serving  fewer  tfian  30  dties)  and 
extended  DHTS  systems  (sen^  30  or 
more  dties).  It  is  fell  that  UTS  osers 
riioold  be  aMe  to  coni^are  dieir 
networks  to  aceommodate  their  needs 
withoat  this  regelaloiy  constraint  The 
Notice  also  contains  proposals  to  redoee 
the  time  frame  permitted  for  OIS  statfon 
construction  to  30  aumjhs  and  eliminate 
the  requirement  that  DTS  licensees  file 
progress  reports.  In  addition  to  these 
pn^K>saIs  die  Notice  proposes  to  aHow 
video  transraissioBS  on  18  GHz  point-to- 
multipoint  frequencies. 

3.  Finally,  thie  Notice  contains  a 
proposal  to  redoee  the  thirty  day  filing 
period  now  used  for  porposes  of 
determining  tfie  amtual  exclusivity  of  all 
Part  04  api^Mcations  to  one  day. 
Presently  the  Conunission  treats 
acceptable  applications  filed  within 
ftirty  days  of  each  other  as  motoally 
exclusive  where  there  is  die  possibflity 
of  electromagnetic  interference.  Such  a 
reduction  would  expedite  the  processing 
of  Part  94  applications  and  would 
discourage  potential  licensees  froai 
filing  speculative  applicatioos. 

Initial  Regulatory  Flexibility  Analysis 

4.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980: 5  U.S.C.  005,  as 
initial  regolatory  flexibility  ana^^  has 
been  prepared.  It  is  available  for  public 
viewing  as  part  of  the  fiill  text  (tf  this 
decision,  which  may  be  obtained  from 
tiie  Commisaion  or  its  copy  contractor. 

Paperwork  Rsdnctlan 

5.  The  peoposals  contained  herein 
have  been  aaalyaed  with  respect  to  the 
Paperworic  Reduction  Act  of  1960  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping  labeling,  disclosure  or 
record  retention  teqairements,  and  wiU 
not  increase  burden  hours  imposed  on 
the  public.  Rather,  if  adopted  as 
proposed  the  licensing  burden  on  die 
public  could  be  reduced. 


6.  This  is  a  non-restricted  notice  and 
comment  rulonaking  proceeding.  See 
i  1.1231  of  the  Commission's  Rides.  47 
CFR  1.1231,  for  rules  governing 
permissible  ex  parte  contacts. 

7.  Authority  for  issuance  of  this  Notice 
of  Proposed  Rulemaking  is  contained  in 
sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 


amended,  47  U.S.C.  154(iJ  and  303{r). 
Interested  persons  may  file  comments 
on  «r  bafcn  )idy  in  IflBBi  aad  reply 
conunents  on  or  before  August  2, 1088. 
All  relevant  and  tiaidy  ooments  will  be 
considsrad  by  the  Cbmission  before 
final  action  taken  in  tUs  proceeding.  In 
leaching  its  decision,  tne  Coniuussiou 
may  take  into  consideration  lufuiiuation 
and  ideas  not  contained  in  tne 
conments,  provided  that  the  feet  of  the 
Commission's  rriiance  on  sad) 
inf omatien  is  noted  in  the  report  and 
order. 

8.  In  aooordance  witft  Ae  provisions 
of  f  1.4l»  oftfae  Coaiasissioa's  Rales.  47 
CFK  L41S.  fonaal  partidpants  skaU  file 
an  original  and  five  copies  of  their 
coaaKBta  and  odwr  I 
Partidpai^  wishing  ( 
to  have  a  personal  copy  of  1 
comments  should  file  an  original  and  11 
.  copies.  Members  of  tne  general  poblic 
who  wish  to  express  their  interest  by 
participating  informally  may  do  so  by 
submitting  one  copy.  Afl  comments  are 
given  dM  same  ooaskleration,  ragsnless 
of  die  imIiiii  of  copies  sab^tted.  AM 
docamants  wiB  be  avikbla  for  pablc 
inspection  dning  repalar  baainess  hoan 
in  ths  rnmiaission's  Public  Reference 
Rooaa  at  its  headqearters  at  1910  M 
Street  NW..  WadiingtoB.  DC 

List  of  Sobjoct  fai  47  CFR  Parts  1, 9t 

Radio.  Private  operatioaal-fixad 
microwave  service,  digital  termination 
systems.  P(Hnt-t»«Bultipoiot  service. 

Parts  1  and  94  of  the  Coamission's 
rules  are  proposed  to  be  amended  as 
followK 

PARTI— PRACTICE  AND  PROCBHHIE 

1.  The  authority  citation  for  Part  1 
contiiraes  to  read  as  follows: 

Authority:  Sees.  4, 303. 48  Slat  lOeew  10a2 
as  amended;  47  U.&C  164. 303;  impleoaented 
by  5  VS.C  5SZ.  unless  otherwise  noted. 

2.  Section  1.227  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 


S  1.227 


(4)  This  paragraph  applies  when 
mutually  exclusive  aM>lication8  subject 
to  secti<m  308(b]  of  the  Communications 
Act  are  filed  fai  the  Private  Radio 
Services  or  when  there  are  more  such 
applications  for  initial  licenses  than  can 
be  accommodated  on  available 
freqaendes.  In  such  cases,  die 
applications  either  will  be  consolidated 
for  hearing  or  designated  for  random 
selection  (See  {  1.972).  An  application 
which  is  substantially  amended,  (as 
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defined  by  f  iLtUM).  wiU.  far  the 
purpoM  of  ty^lMcliaa.  be  ooBwkicd  to 
be  a  newly  fil$^  application  u  of  the    • 
receipt  date  of  ttie  ■m— rfmy^  Bxx^t 
for  applicatioiM  filed  voder  I^art  M. 
Private  Operadonal  Fixed  Microwave 
Service,  matue)  exclusivity  will  occur  if 
the  latw  appye^tion  or  apiriications  are 
received  by  Aia  Commisrion's  offices  in 
Gettysburg.  PA  (or  Pittsburgh.  PA  for 
appbcatioas  rfoviiteg  the  fees  set  forth 
at  Part  1.  SubfiSrt  G  of  the  rules)  in  a 
condition  acdq^taUe  far  filing  widiin  30 
days  after  the  k^ase  date  of  pnbhc 
notice  listing  Iba  first  prior  filed 
applicatioB  (MJi^  wfatcii  subsequent 
applications  ak  in  conflict)  as  having 
been  accqited  for  filing  or  within  such 
other  peitod  e^ispecified  by  the 
CoBBrission.  E4r  apfdicatioiis  in  ttie 
Private  OpewMwutl  fiasd  Mfarowave 
Service.  Detail  «idasMly  win  oocnr  if 
two  or  Bsoce  a^teplaUe  eppltoalfaM 
that  are  in  ceiffctemaeAoptbe  seme 
day. 

PARTI 
RXEDI 

1.  llie  audio^ty  citation  far  Part  94 
continues  to  resd  as  follows: 

Authoritr  Sed4  4. 303. 48  SUt..  at 
amended.  1088,  i«2: «  U5.C  154. 309. 
unlett  oHMTwia^  ^i«ad. 

2.  The  table  qf  contents  in  Part  M  is 
amended  by  iMiovtag  Subpart  F. 

3.  Section  9i|  is  amended  by 
removing  the  <Ufl"'K"T}t  for  "Extended 
Network"  andjUiBiited  Network", 
revising  the  definition  for  "Intemodd 
Link",  and  ad^ikig  a  definition  for 
"Nodal  Si 


SMJ 


Intemodal 
communica 
cotnnuittica 
Stations  or 
Stattons  to 
media. 


A  point-to-point 
UbIc  esed  to  provide 
between  Nodal 
Nodal 
oomnnnications 


Nodal  Siati^.  The  central  or 
controliog  statten  in  a  radio  system 
operating  oo  potnt-to-oinltipoint 
frequencies  in  tfie  2.S.  10u6.  and  18  GHz 

bands.  j  | 

*        *        *        *        * 

4.  Seotion  itcis  is  amended  by 
revising  paragife^  (i)  to  read  as  follows: 

{94.15   Foley 
ol 


(i)  Licensees  and  applicants  for  Digital 
Termination  Systems  are  not  subject  to 
the  provisions  of  paragrairiis  (a)  through 
(h)ofthissKi4«L 


S.  Sectkm  M.25  is  emended  by 
removing  tfie  word  '^eeervedf*  in 
paragraph  (e)  end  addfaig^  feOowing 
text 


SM.2S  nii^oi 


(e)  Apidicatfam  far  point-to^nnltipcRnt 
frequencies  in  the  lOe  GHs  end  18  GHz 
bands: 

(1)  A  separate  a^iplicatioo  totm  must 
be  filed  for  eeoh  Nodal  Station.  Each 
Nodal  Station  appUcation  must  specify 
the  service  area  that  will  be  served  by 
the  stationin  tanns  of  a  distmoe  radius 
or  other  gsogrqpUcal  qiedfication.  and. 
if  applicable,  the  Standard  Metropolitan 
Statistical  Aree  (SMSA)  being  served. 

(2)  If  proposfaig  a  DigHal  Terarinatton 
System,  allappicantessast  submit  as 
part  of  Iha  original  aiqilfaation  e 
detailed  plan  JnHfaaHng  how  the 
bandwiddi  requested  will  be  utilized.  In 
particular  the  applicatian  must  contain 
detailed  diecriptiane  of  Ae  modulation 
method,  the  channel  time  shariiu 
meduxl.  any  error  detectii^  and/or 
ooneetiqg  codes,  any  spatial  fieqnency 
reuse  system  and  die  total  data 
throu^VUl  capacity  in  eech  of  the  links 
in  the  system.  Fbidier.  die  applicatioa 
most  inclnde  a  eeperate  anriysis  of  the 
spectral  e£Bciencv  including  Ixidi 
informatfaa  bits  per  unit  bandwidth  and 

die  total  bite  per  unit  bandwiddk 
•       •       •       •       * 

6.  Section  04.51  is  amended  by 
revising  paragraphs  (s)  and  (b)  and 
adding  a  new  paragraph  fc).  As  revised. 
8  94JS1 1 


8MJ1 


be  in 


(a)  Except  as  provided  in  paragraphs 
(bj  and  (c)  of  this  section,  a  station 
autfaoiiaed  under  this  Part  must  be  in 
operatioa  wiAsn  12  UHmtiis  from  the 
date  of  grant  or  die  authorization 
cancels  automatically  and  must  be 
returned  to  the  Coaunission.  Requests 
for  extensioa  may  be  granted  upon  a 
showing  of  good  cause,  setting  forth  in 
detail  Hhe  appBcanfs  reasons  for  faihire 
to  have  the  facility  operating  in  the 
prescribed  12-month  period.  Such 
requests  must  be  submitted  no  later  than 
30  days  prior  to  the  end  <rf  die  12-mondi 
period  to  the  Commission's  offices  in 
Get^rsburg,  Pennsyivania  and  duJl  be 
addressed  to:  Federal  Conunuiycatians 
Commission.  Gettysburg.  Pennsylvania 
17325. 

(b)  Stations  licensed  on  point-to- 
multipoint  frequencies  in  die  lCb6  GHz 
and  18  GHz  bands  must  be  completely 
constructed  and  fully  operadonal  in 
accordance  wJdi  their  most  recent 
appUcafion  within  30  months  of  ^ant  or 
the  authorizations  for  stattons  not 


meeting  the  above  cancel  automatically 
and  must  be  returned  to  the 
Commission. 

(c)  Stations  authorized  under  i  04JIS 
must  be  in  operation  within  38  numdis 
from  the  date  of  grant  or  the 
authorizatian  f^nctls  automatically  and 
must  be  returned  to  the  '^-"mmittiffn 

7.  In  eectton  M.61(b)  die  table  is 
amended  by  revising  footnote  24  edding 
footnote  30  to  die  band  iajKD-WM20 
and  revising  footnote  30  to  read  as 
follows: 


iUMi 


■*  fteqaendes  in  tliis  band  an  Aared  widi 
Die  CoBiaoa  Cairier  servioes  for  DigUal 
TamdnatioD  System.  The  available 
freqaeadss  are  indkatad  in  i  9«iB. 

•0  IVsqnsadas  ia  this  band  an  avaflabie 
for  poiat4s  Biiltipoint  ttaaaouaaiaBB, 
indadiiig  video.  i 

8  Section  04.88  is  amended  by 
revising  paragraphs  (a)  and  (b),  and 
adding  new  paragraph  (d)  (8)  and  [7]  to 
read  as  foDowr. 

894^ 

(a)  Before  filing  an  application  for 
new  or  modified  fodHties  under  dris 
part,  die  applicant  most  perform  a 
frequency  en^eering  analysis  to  assure 
that  the  proposed  fac^ties  wiU  not 
cause  interference  to  existing  or 
previously  appbed-for  stations  in  this 
service  of  a  magnitude  greater  Aan  that 
specified  in  the  criteria  set  forth  in 
paragraph  tb)  of  this  section,  mdess 
otherwise  agreed  to  in  accoidanoe  with 
8  94.15(b).  As  an  exception  to  the  above 
requirement,  when  the  proposed 
facilities  are  to  be  operated  in  the  bands 
6.425-8.525  MHz.  10,550-10380  MHz, 
17,700-10700  MHz.  21.200^21.800  MHz. 
22-«OOn23w00aMHz.  or  38.600-40,0)0 
MHz  (excluding  those  frequencies  set 
out  in  8  94.65(i)(l)  and  (j)(8)),  appHcanta 
shall  follow  the  prior  coonUnation 
procedure  specified  in  8  21.100(d)  of  this 
chapter.  In  addition,  when  the  proposed 
facilities  are  to  be  operated  in  the  2655- 
2680  or  12.500-12,700  MHz  band, 
applicanta  shall  also  follow  the 
procedures  to  8  21.706(c)  and  (d)  and  the 
technical  standards  and  requirement  of 
Part  25  of  this  chapter  as  regards  to 
licensees  in  the  Communication-Satellite 
Service.  See  also  8  94.77. 

(b)  The  interference  protection  criteria 
for  operational-fixed  stations,  other  than 
those  licensed  on  frequencies  set  out  in 
88  94.65(aMl).  94.85(f)(1),  94.85(i)(l). 


23134 
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M.65(j)(B).  94.ga  and  94.91  are  as 
follows: 

■  ■•      .  •        •        •        •  ■     - 

(d)  •  •  • 

(6)  For  nodal  stations  operating  in  the 
2.5  GHz  band  where  the  antenna  height 
above  average  terrain  (AAT)  is  300  feet 
or  less,  a  statement  that  all  ndsting  co- 
channel  stations  are  at  least  80  bri  (50 
miles)  from  the  proposed  nodal  station 
sit*.  See  i  gaaoo  for  determining  AAT. 
If  the  AAT  is  greater  dian  300  feet  an 
interfoence  analysis  showing  the  effect 
of  the  proposed  station  on  all  existing 
co-channel  stations  and  pending 
applications  that  are  located  within  20 
miles  of  the  pnqMtsed  station's  the  line- 
of-sight  propagation  path.  In  this  case, 
previously  auAorized  stations  and 
proposed  stations  where  the  application 
is  on  file  at  the  Commission  shall  be 
afforded  a  carrier  to  interfering  signal 
protection  ration  of  at  least  45  dB. 

(7)  For  nodal  stations  operating'in  th« 
lae  GHz  and  18  CHz  ban^  wdiere  the 
antenna  hei^t  above  average  terrain 
(AAT)  is  300  feet  or  less,  a  statement 
that  all  existing  co-channel  stations  are 
at  least  56  km  (35  miles)  from  the 
proposed  nodal  station  site.  If  the  AAT 
is  ^eater  than  300leet  an  interference 
analyris  riiowfaigthe  affect  of  the 
proposed  station  on  aH  existitig  co> 
diannel  stations  and  pending 
ai^licationsthat  are  located  witUa  12 
miles  of  tiw  proposed  station's  line^>^ 
sight  propagation  path.  In  this  cas^ 
previously  aadiof^»d  stations  and ' 
proposed  stations  where  the  application 
is  on  file  at  the  Commission  studl  be 
afforded  a  carrier  to  interfering  signal 
protection  ratio  Of  at  least  45  dB.    .' 

•  ■      *       •       •       * 

9.  Section  94.65  is  amended  by 
revising  paragraphs  (f)  and  (i),  and  > 
adding  Q)  (6)  to  read  as  follows: 

§MJ6   RequwiciaaL 

•  .    •        •        •  ■     *  f  " ' 

(f)  2500-2860  Kffiz.  (1)  The  fbUowIng 
frequendes  are  available  for  nodal 
stations  in  point-to-multipoint  sjrstems.  > 

Frequencies  (MHz) 
26S3 
2865 


2877 


i 


(2)  The  foUowfaig  frequencies  are 
available  for  point-to-point  operations. 
They  may  be  paired,  respectively,  with 
frequencies  available  under  paragraph 
(f)(1)  of  this  section  for  two-way  point- 
to-multipoint  systems.  . 

Frequendea  (MHz)  » 

28863375 

28873^75  |      . 

26883375 

(3)  Fluencies  available  under  tids 
paragraph  an  subject  to  the  condition 


that  all  stations  licensed  on  the  channels 
must  comply  with  tile  technical 
standards  set  forth  in  i  94i». 
Operational-fixed  stations  authorized  in 
Uiis  band  as  of  July  16, 1971.  tiiat  do  not 
comply  witii  the  above  provisions  may 
continue  to  operate  on  tiie  frequencies 
assigned  on  a  coequal  basis  with  otiier 
stations  operating  in  accordance  witii 
the  TaUe  of  Frequency  allocations. 
Requests  for  subsequent  license 
renewals  or  raodificationsYor  such 
stations  will  be  coasideied.  Ifowiever, 
expansion  of  systems  comprised  of  such 
stations  will  not  be  ponltted.  except  on 
frequendea  allocateid  under  this  part 
•       •       •       •       • 

(i)  10.550-10.680  MHz.  (1)  The 
following  frequendes  are  available  for 
point-to-multipoint  digital  terminations 
systems. 


ChWMl 

Na 

NoMStslon: 

FrwsMncyband 

Nrnrts  MHz 

UMrSMtoR 
FraquMcytnnd 

ImlaMHz 

4A .„ 

48     _       ., 
19.    __      .. 
20-      .     .. 

21 

22- 

10360.0-10.  562.5 
10.5823-103663 
10,565.0-10.5673 
10367.5-103603 
103003-103023 
103823-10306.0 
103863-10307.5 
103873-10.6003 
103063-10,6073 
103103-10.61^5 

10.6463-103473 
10.6473-103603 
10.660.0-103623 
10.6623-103563 
10.666.0-1037S3 
103S73-10L8603 
10.660.0-103623 
103623-103863 
103703-10.6723 
103753-103773 

23 

24 

7..„™      „ 

9 ._ 

(i)  Eadi  statioD  will  be  limited  to  one 
frequency  pair  per  SMSA.  An  additional 
channel  pair  may  be  assigned  upon  a 
showing  that  the  service  to  be  provided 
will  fully  utilize  the  spectrum  requested. 
The  channel  pair  may  be  subdivided  as 
desired  by  the  licensee. 

(ii)  A  frequency  pair  may  be  assigned 
to  more  than  one  licensee  in  the  same 
SMSA  (V  service  area  so  long  as  the 
interference  protection  criteria  of  1 94.63 
are  met 

(2)  The  following  frequendes  are 
available  for  point-to-point  (^rations. 


Tnramii(rM(MMHz 


(»2:»tMm»MidwMIK 
10361.26. 


10363.75. 
1036636.. 


10366.76. 

1 1.25  MHz  bMiduMti: 
10360325. 


10361375- 
10383.125. 
10364375. 


1031638 
103ia7S 
10.62135 
10323.75 

10326325 
10328375 
10328.126 
10329375 


(i)  17700-19700  MHz.  (Note:  stations 
autiiorized  as  <tf  September  9, 1963  to 
use  frequendes  in  this  band  may.  upon 


proper  application,  continue  to  be 
authorized  for  «uch  operations.) 

•       *       *.      •       • 

(8)  The  firilowing  frequendes  are 
availaUe  for  point-to-multipoint  systems 
(DTS  or  video): 


Ghflfvwl  No. 

NoMSMoR 

£3£S 

Umt  Station: 

9S .-.■.„„:,;;„, 

1«M>-1«330 
1A830-18340' 
1A840r183flD 
18360-18380 
18,^60-1*370 

1*.f88^8,170 
19.17D-18.18Q 
18.1«K.1«,180 
19.1SO-19300 
1*300-19310 

26 

27 

J* 

Ml . 

(i)  Eadi  Station  wiU  be  limited  to  one 
frequency  pair  per  SMSA.  Additional 
channel  pain  may  be  assigned  upon  a 
showing  that  the  service  to  be  iwovidefl 
will  fu%  utilize  tb*  spectrum  reqa«*]le4 
A  channd  pair  may  be  subdivided  a|    > 
desired  by  the  Ueens**.     V;  -  •  /    ■  i£  \  - y 

(ii)  A  fiaquency  pair  may  be  isatgne^- 
to  more  than  one  Uoensee  in  the  same  'J^ 
SMSA  or  service  area  so  long  a*  the 

interference  protection  criterfai  of:|94^; 

are  met    '  •  >-r  >  -;  W-  .■"  -'' 

.       *       •  ■     «       •     '"  .■rv'-.^.-.v!-'.-;.;*'. 

m  In  694,67.  die  table  is  v?^"r^ 

amendedf  by  revising  footnote  8  to  read 
as  follows: 


—    §94,67  rrsquanBy 


•-*• 


*  For  Nodal  StatfoQ  truuMlCBn  operating 
in  dilt  band  the  frequency  toienmos  slwll  be 
QXXfn%, 


■  /•* 


11.  Section  9173  is  amendad  by 
revising  footnote  6  to  read  as  follows: 

194.73 


(a)**  • 

*  The  output  powrer  of  a  Digital 
Tennlnatfaa  Systeamodal  traoamittar  ihall 
not  exoaad  03  watto  par  2S0  kHz.  ilM  output 
power  of  a  Digital  Tenninattoo  Systam  user 
transmitter  dull  abVaxcaedttlX  Watts  par 
2S0  kHz.  The  toansolttar  power  ia  tarns  of 
die  Watts  specified  is  the  peak  envalope 
power  of  tiw  saBlaatan  maasand  at  liie 
aaaoaiatadaaienaa  livutpofi  Hie  operating 
power  aliaU  net  exeaed  the  aulhoriiad  power 
bjr.  aiore  diaa  10  per  oant  of  the  authorized 
power  in  watts  at  any  time. 

12.  Section  94.75  is  amended  by 
revisingiootnote  3  in  the  table  and    . 
adding  a  new  paragraph  (h): 

194.76  ilnlannalmilMion*. 

•  •       •       •       * 

*  Except  as  provided  for  in  paragraph  (h)  of 
tliia  aectkm. 

•  •      '  •        •      ■•■-■.■.•'■• 

(h)  Antenna  standards  for  Digital 
Termination  Systems. 
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^SlSff 


(1)  Nodal  tr^^iaaiittijBg  aiitsnBn  aay . 
be  omnidir^ctf^ml.ordicecUondi  .  i:  ^  - 
consistent  wifl  coverage  and 
interference  tMuireiaaots. 

(2)  Th0  use  V  horizontal  or  vertical 
plane  wbv6  p^iarizatibn.  or  right  hand 
or  left  hand  r^iatiBg  elliptical 
polatizatioo  n»iat  be  used  to  minimize 
harmful  inteiftfeeaoe  between  stations. 

.  (3)  Directive  i  hntiwinas  ahaB^'uaed  at 
all  user  statiof*  and  ^aU  be  elevated 
no  higher  thai^  taecessary  to  assure 
adequate  service;  Hie  user  station 
antennas  shal||meet  the  peifoimance 
standards  as  specified  in  f  2L30&ic)  and 
have  a  minimtts  power  gain  of  (i)  34  dBi 
in  the  lOSSO-iiMO  MHz  band  and  (u) 
38  dBi  in  die  lbbn>-19.700  MHz  band. 
User  antenna  Ijei^its  shall  not  exceed 
the  height  crit^  of  Part  17  of  das 
Chapter,  unlef$  audiorisation  for  use  of 
a  specific  raajtinum^wiiBiina  height 
(above  groundbnd  above  sea  level)  for 
each  location  ^:|bs  been  obtained  bom 
the  Conumssita  prior  to  the  erectiottof 
the  antenna.  Miquasts  for  widi 
authoiizatioo  simII  diow  die  inckisive 
dates  of  die  pitoosed  operation.  (See 
Part  17  of  tfaiS|(napter  concemiag  the 
constnicti(Hi.  »TnAii^  and  lighting  of 
antenna  stnidires). 

13.  Section  M.9S  is  amended  by 
revising  pars^tjiiriis  (a)  and  (e)(1)  to 
read  as  foDows: 

iMJf 

Msdab 

(a)  EmiBBieiif  and  bandwidth.  The 
average  powe^jof  radio  frequency 
hamonics  <rf  tte  visual  and  aoral 
carriers,  meastted  at  die  output 
tetminals  «f  th*  teSBsnitter.  shall  be 
attenuated  noilsss  than  60  dB  below  die 
peak  visual  otMnrt  power  widifai  the 
assigned  chanaeL  All  o^  emissions 
appearing  on  neqaendes  more  dian  3 
MHz  above  on  bctew  die  u|^er  snd 
lower  edges.  t^sSpeottvely.  of  die 
assigned  chaoM  diall  be  attenuated  no 
less  than  flO  d$l  Should  interference 
occur  as  a  resut  of  emissiaiis  outside 
the  assigned  <^i|aniiel,  greater 
attenuation  may  be  required. 


ei   -  . :  y  ■»■•■ 


(e>  Ae^iieney  to/enzfice.  (1)  Hie 
frequency  o(die  visual  carrier  riiall  be' 
maintained  widiin  1  kili^ertz  of  the  ~ 
ass^ed  frequency  at  all  times  when  the 
station  is  in  operation. 


>- 


SubpwtF-dtomowd] 

14.  Part  94  is  amended  by  removing 
Sulq>art  P  in  its  entirety. 

Federal  Communicatioiu  Commisrion. 

RWallurFaastarlll. 

Acting  Secretary. 

[PR  Doc  88-13687  Filed  8-17-88;  8:45  am] 


47CFRPart7t 

(Mil  Docket  No.  m-tati  RM-mo] 


QMrgMown,  Mwln  and  8mi  Site,  TX 

AOCNGV:  Fsderal  Communications 

Commission. 

actiom;  Proposed  rule. 

twnunr;  This  document  requests 
comments  on  a  petidon  by  Capitol 
Broadoastiag  Coiporatioii.  liouisee  of 
Station  KCyiiqFM).  Omnnel  a49C2. 
Geoigstown.  Texas,  proposing  the 
substitution  of  Channel  244C1  for 
Channel  243C2  and  modification  of  iU 
license  to  tpecUf  operodon  on  the 
hitler  class  chund.  A  site  rsstriction 
of  1.8  Idlomsten  (1.1  ndes)  northwest  of 
ths  dty  is  rsquind.  at  oooidinates  30- 
38-47  and  97-41-14.  In  addition,  in  order 
to  accomplish  the  Geonetown 
substitution  channel  substitutions  must 
be  made  at  Mariin.  Texas  (Channel 
22SA  for  244A)  and  San  Saba.  Texas 
(Channel  24aA  for  244A).  Mexican 
concurrence  is  required  for  the  San  Saba 
substitution. 

DATO:  Comments  must  be  filed  <m  or 
before  July  25. 1968,  and  reply  comments 
on  or  before  August  9. 1968. 


;  Federal  Communicatisas 
Commission.  Washington.  DC  20554.  fa ' 
addition  to  filing  commients  with  ^e 
FCC,  interested  parties  should  serve  the 
petitioners,  or  thieir  counsel  or 
consultants  as  follows:  Steve  A.  Lerman. 
Esquiro.  Leventhal,  Senter  8t  Leraon. 
2000IC  Stnet  NW..  8irite60e 
Wadiington.  DC  20000-1668  (Counsel  for 
petitioner). 


Patricia  RawUogs.  (202)  6S4-6530. 

sunmuiy  of  the  Gomwission's  Notice  of 
Proposed  Ride  Making.  KM  Dodcet  No. 
88-232.  adopted  April  28. 1968.  and    . 
released  June  3. 1968.  The  full  text  of 
this  Commission  dsdsion  is  available 
for  inspection  and  copying  during 
normal  bnsfaiess  horn  in  dw  FCC 
Dockets  Branch  Oloom  230).  1019  M   ,. 
Street  NWn  Wadiiiigtfm.  DC  Hie 
complete  text  of  this  deddon  may  also 
be  purchased  from  die  Commission's 
copy  contractors.  International 
Transoqitfon  Service.  (202)  857-380a 
2100  M  Street  NW..  Sdta  14a 
Washingtm.  DC  20037. 

ProvidoBS  oi  ths  Rcgalatory 
Flexibility  Ad  of  1980  do  not  apply  to 
this  proceeding. 

MeflibeiBof  the  public  should  note 
diat  froBB  dM  time  a  Notice  of  lYoposed 
Rule  Making  is  issued  anttl  dw  matter  is 
no  longer  subfed  to  Commisdon 
considmtioii  or  oout  roview.  all  ex 
parte  contacts  ara  praUbilad  in 
Commission  {woceedings.  such  as  this 
one.  which  involve  chsinnd  aUotments. 
See  47  CFR  l.ia04(b)  for  rules  govetnimg 
permisdUe  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  Cor  comments.  See  47  CFR 
1.415  and  1.42a 

Lid  of  Subfeds  la  47  CFR  Put  73 

Radio  broadcasting. 
Federal  ComnmiketioM  pomnriMion. 


Deputy  Chief.  Pi^ky  and  RukeDiviMkm. 
Mass  Media  Banay. 
(FR  Doc  88-13588  Filed  6-t7-88(  8:45  amj 
I  coot  t7lS4l-ll 


23136 


Notices 


Fadwal 

VoL  89,  No.  lis 

Monday,  June  20,  1988 


This  section  of  the  FEDEFML  REGISTER 
contains  documents  other  than  niies  or 
proposed  rales  that  are  appicatiie  to  the 
pubic.  Notices  o(  hewlngs  and 
investidaiions,  committee  meetings,  i«ency 
decnions  and  raings,  delegations  of 
authority,  fling  of  peiilions  and 
appications  and  agency  statements  of 
organigatioo  and  functions  are  examples 
of  documents  appearing  in  this  seotioa 


DEPARTMENT  OF  AGRICULTURE      | 
Commodtty  CradH  Corporation        / 

198S-CropPMnifts;  Loan  and         / 
Purchaao  Programs  / 

AOCNCv:  Commodity  Credit  Corporation. 
action:  Notice  of  determination. 


r.  This  notice  affirms  the 
February  12  announcements  of  the  ; 
following  determinations  for  the  1988 
crop  of  peanuts:  (The  national  average 
level  of  price  support  for  quota  peanuts; 
(2)  the  national  average  level  of  price 
support  for  additional  peanuts;  and  (3) 
tiw  ComnHNlity  Credit  Corporation 
(CCC)  miBimwfti  sales  price  for  expcat 
for  edible  use  of  198B-ax)p  additional 
peanuts  pledged  as  collateral  for  a  price 
support  loan. 

These  determinations  are  made 
pursuant  to  the  Agriculhiral  Act  of  1948. 
as  amended  (hereinafter  referred  to  as 
the  "1949  Act"). 

FOR  FWnMBI  NffOmiATION  CONTACR 

Gypsy  Banks,  Agriculhiral  Economist 
Agricultural  Stabilization  and 
Conservation  Service,  USDA,  Room 
3732-South  Building.  P.O.  Box  2415, 
Washington.  DC  20013.  (202)  447-5953. 
The  final  regulatory  impact  analysis 
describing  tibe  i^^>act  of  implementing 
this  determination  is  available  upon 
request  from  the  above-named 
individual. 

•U^nOKNTAIIY  mpormation:  This 
notice  of  determination  has  been 
reviewed  under  Deparbnent  of 
Agriculhire  (USDA)  procedures 
established  to  implement  Executive 
Order  12291  and  Dqiartment  Regulation 
1512-1  and  has  been  classified  "not 
major."  It  has  been  determined  that 
these  program  provisions  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  governments,  or 


geographical  regions;  or  (3)  significant 
adverse  affects  on  competitiion. 
employment,  investment  productivity, 
innovation  ot  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  forei^-based  enterprises  in 
domestic  or  export  maricets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  whidi  this  notice 
applies  are:  Title— Commodity  Loans 
and  Purchases,  Number— 10.051,  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  CCC  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  ot  this  notice. 

Section  1017  of  the  Food  Seoirity  Act 
of  1965  provides  that  the  Secretary  of 
Agriculture  shall  detemine  the  rate  of 
loans,  payments,  and  purchases  under 
the  1949  Act  for  the  1986-90  crops  of 
commodities  without  regfltrd  to  die 
requirements  for  notice  and  public 
participation  in  rulemaking  prescribed 
in  section  553  of  title  5  of  the  United 
States  Code  or  fai  any  directive  of  the 
Secretary. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  inteigove'mmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  pubUshed  at  46  FR 
29115  Qune  24. 1963). 

A  notici  that  the  Secretary  was 
preparing  to  make  determinations  with 
respect  to  tfie  national  average  support 
levd  for  the  1988  crop  of  quota  peanuts 
was  published  in  the  Federal  Rsf^slar  on 
December  2, 1967,  (52  FR  45838).  The 
quota  siHiport  level  was  proposed  to  be 
$615.87  per  short  ton.  The  written 
comment  period  ended  Febnuuy  1, 196& 

A  total  of  five  comments  were 
received  tfarougli  February  1.  llie 
commenters  were  two  national  producer 
groups,  two  state  producer  groups,  and 
one  producer.  Four  respondents 
supported  the  proposed  quota  support 
level  of  $615.87  per  short  ton.  One 
resp<»dent  commented  that  peanut 
production  costs  have  increased. 

The  determination  of  the  national 
average  support  level  for  the  1988  crop 
of  quota  and  additional  peanuts  was 
required,  by  the  1949  Act  to  be  made  by 
the  Secretary  of  A^culture  no  later 
than  February  15, 198a 


Determinatioia  with  respect  to  die 
minimum  CCC  export  edible  sales  price 
for  loan  collateral  additional  peanuts 
are  ustially  made  at  the  same  time  to 
facilitate  producer  planning  for  the  crop 
year. 

For  the  reasons  set  forth  below,  the 
Secretary  on  Fiebruary  12, 1988, 
aimounced  ft^  the  1988  crop  of  peanuts 
the  following:  (1)  A  national  average 
quota  support  level  of  $615.27  per  ton; 
(2)  a  naticmal  average  additional  support 
level  of  $149.75  per  ton;  and  (3)  a 
minimum  price  of  $400  per  tdn  for  export 
sales  for  edible  uses  of  additional 
peanuts  pledged  as  collateral  for  price 
support  loans. 

A.  National  Average  Support  Level  for 
Quota  Peanuts.  Sectiw  10ffl(l)(BHii)  of 
the  1949  Act  provides  that  the  national 
average  support  level  for  die  1988  crop 
of  quota  peanuts  shall  be  the  national 
average  quota  support  rate  for  such 
peanuts  for  the  preceding  orop,  adjusted 
to  reflect  any  increase  in  the  national  . 
average  cost  of  peanut  production, 
excluding  any  change  in  the  cost  of  land, 
during  the  calendar  year  immediately 
preceding  the  marketing  year  for  the 
crop  foriii4iich  a  level  of  support  is  being 
determined.  This  section  provides 
further  that  in  no  event  shall  the 
national  average  quota  support  rate  for 
any  such  crq[>  exceed  by  mora  dian  8 
per  centum  &e  national  average  quota 
siqiport  rate  for  the  preceding  crop^ 

According,  the  1988  quota  support 
level  is  required  to  be  the  1967  quota 
supptHt  of  $807.47  per  ton  adjusted  to 
reflect  any  such  increase  in  die  national 
average  cost  oi  peanut  production  in 
calendar  year  1967.  Cadi  expenses, 
capital  replacement  net  land  rent  and 
labw  are  die  cost  components  used  in 
this  comparison.  Because  Section  1086 
excludes  any  change  in  the  cost  of  land. 
1986  net  land  rent  was  sutetituted  for 
1967  net  land  rent  in  the  analysis. 
Following  the  issuance  of  the  proposed 
detetminatian,  die  Economic  Research 
Service  (ERS)  revised  production  cost 
estimates  down  sli^dy  from  &e  cost 
projections  used  in  developing  the 
proposed  quota  support  level  in  order  to 
incorporate  revised  data  published  by 
the  National  Agricultural  Statistics 
Service.  Based  on  the  production  cost 
components,  as  estimated  by  HIS.  it 
was  estfanated  that  the  national  average 
cost  of  producing  1987-crop  peanuts  on  a 
planted  acre  basis  increas^  $16u30  per 
planted  acre  from  the  1966  cost  estimate. 


Utiqg  «  Mid  yield,  i^ted  acre  costs 
wen  convetM  to  a  cents  per^Mund 
figure.  A  tre4f  yield  is  used  to  reduce 
year-to-ye«rjper  unit  variability  cauiied 
by  abnormalriveather  and  related 
factors.  On  a  per  pound  basis,  the 
national  average  cost  of  iHodudng  1967 
crop  peanuta  Was,  based  on  therevisad 
data,  estiffiated  to  have  increased 
$0.0039  per  pbund.  or  $7.80  per  ton  from 
the  1986  cost  6f  production.  Accordbi^. 
it  was  detennined  and  annountxd  that 
the  national  average  support  level  for 
the  1966  crop  bf  quota  peanuts  shall  be 
$615.27,  up  $7|80  per  ton  bom  the 
correspondiiM  support  level  for  the  1967 
crop.  Detailsl()f  the  revised  cost  of 
production  estimates  are  shown  in  the 
following  tabfe: 

NATIOflALJAVERAGECOST  OF  U,S.; 

Peanut  niooucnoN,  1966-^7  * 
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Cm!)  Raoaiptt: 
Prtntny  Crap 
SaoonlMy  Cnn ) 
Tow.™.... 

CMh  C)»WMM. 

SMd 


r#flNinr,. 


Unw  and  Qypff"- 
ChamicalB... 


(Dglmpv 


isae      1987 


Qistoni  Opwaii^ns.. 
FiNl,  Lute.  Bijclridty.. 

Ropaira 

Hirwl  Labor. 
Drying 


..4*.. 


TmMcsI  S«rv  c  M 

TOM.  Vart  rite  ExpenMT.. 
6«nanl  Rvm  ( )  Mrtwad  .....„.„. 

Taxaa  and  Inaif'a'io* 

InterMt .4...... _...»_. 

Total.  RxeclExpenaaa  ...... 

Expanaaa 

Expanaaa .... 


GenaralFann 
Taxaa  and 
CapHal 
Allocated 
tmpuiK 

Ratum  10  Oparkiing  Ci^Ntai. 

Ratum  to  OtMiNonland  C«(>- 

ttal |i 

Nat  Land  Rant].i 


Unpaid  Later....^ 

Total,  EcoMn*:  Coaia 

Rcaidual  Raluite  to  Managa- 

'"'•"t  •nd  Riw  „,.„....„,.™..'..,.„ 

Caah    Cxpanaaai'  Capital    Ra- 

piacamant.  and  Unpaid  Later... 

Nat  Land  Rant*. 


638.0S 

14J6 

«S3.t)0 

05.34 

1S.16 

14.83 

B1.71 

7.S2 

16.04 

17.93 

r.84 

34.08 

0.18 

0.81 

274.66 

27.17 

12.23 

61.23 

100.62 

375.26 

277.72 

5a23 

227.48 


274.65 
27.17 
1^23 
50.23 


6.06 

8.33 

67.81 

26.24 

4n.84 

150.16 

451.75 
67.91 


Total  Ctet...ii .._ J  539.66 

Troral  Yiald  <PouMa  Par  Planlad 

Acra) ........ ., ...„. 

Coat  (Cant*  Par  Pound ._ 
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2.741 
19J» 


560.77 

15.40 

506.17 

e^39 
17J2 
14^ 
68je 

7J9 
16.44 
16.06 

8.29 
33M 

0.20 

aM 

280.15 
i!7.93 
1&95 
57.66 
96.54 
387.66 
20849 
52.55 

1^.93 


289.15 
27.93 
12.95 
52.55 


5.82 

9.76 

84.96 

27.82 

510.94 

85i3 

468.06 
87.91 


55^JM 

2,769 
20.08 


■  1906  nat  land  rant  «Ma  autaSkilad  lor  Ite  1987 
Mkia  tecauaa  a  ligliiailin  pre 
ctenga  In  ttw  vahia  ol  Ivid 


>  Total*  may  ndtlsum  dua  lo'roundbig.' 


B.  National  average  level  of  support 
for  additional  peanuts.  Section 
10eB(2)(A)  of  the  1949  Act  provides  that 
tha  Secretary  shall  maka  price  anppdrt 
available  to  {HtxJhicerfe  thh)u^  loans, 
purchases,  or  other  operations  on  1968- 
crop  additional  peanuts  at  such  level 'as 
the  Secretary  determines  to  be 
appropriate,  taking  into  consideration 
certain  factors.  Those  factors  are  tihe 
demand  for  peanut  oil  and  peanut  meal, 
expected  prices  of  other  vegetaUe  oils 
and  protein  meals,  and  the  draaand  for 
peanuts  in  foreign  markets.  Hie  Act 
further  provides  that  the  Seoretary  shall 
establish  the  support  rate  for  additional 
peanuts  at  a  level  whidi  the  Secretary 
estimates  will  ensure  ttiat  there  are  no 
losses  to  CX^G  on  die  sale  or  diaposal  of 
such  peanuts.  Section  358(v)(l)  of  the 
Agricultural  Adjustanent  Actof  1938 
defines  additional  peanuts  for  any 
maiiceting  year  as:  tA)  any  peanuts 
marketed  from  a  farm  for  yAddtL  a  fbrm 
poundage  quota  has  been  established 
that  are  in  excess  -of  the  quota 
marketings  frt>m  sudi  farm  for  such  year 
and  (Q)  all  peanuts  mariceted  from  a 
farm  for  which  no  farm  poundage  quota 
has  been  established.  The  statutory  1949 
Act  factora  for  determining  the 
additional  support  level  are  discussed 
below  for  the  1988  crop. 

1.  Demand  for  peanut  oil  and  meal. 
The  quantity  of  peanuts  avaUable  for 
oushing  for  the  1966/89  mariceting  year 
(August  1. 1988  to  July  31. 1989),  a 
residual  of  ediUe  use.  is  projected  to' 
average  341.000  short  tons  compared 
with  289.000  short  tons  for  the  1987/88 
marketing  year.  Peanut  oil  and  meal 
prices  aris  expected  to  average  31  cents 
per  pound  and  $192.50  per  short  ton, 
respectively,  for  the  1988/89  mariceting 
year. 

2.  Expected  prices  of  other  vegetable 
oils  and  meals.  For  the  1987/86 
marketing  year,  the  world  aggregate 
production  of  oil  seeds  is  estimated  to 
be  222.7  million  short  tons,  up  4  percent 
bom  1968/87.  The  recovery  in  soybean 
production  is  the  biggest  single  factor  in 
the  increase.  Soybeans  account  for  50 
percent  of  the  total  world  aggregate 
oilseed  production  while  peianuts 
account  for  9  percent.  Because  of 
soybean  dominance' of  the  total  supply, 
soybeans  lead  the  detioand-supply  price 
patterns  for  oUseeds. 

y.S.  soybean  production  for  1987/88 
decreased  2  percent  to  1,905  nifllion 
bushels.  Lower  carryover  stocks  and 
low^r  production  will  decreaie.total 
supplies  by  5  perbenL  A  prdjected^l- 
percent  increase  in  use  is  expectled  to 


continue  to  reduce  ending  stocks  by  32 
percent  to  295  million  bushels. 

Domestic  soybean  oil  and  meal  prices 
are  expected  to  rise  relative  to  recent 
yean  because  of  lower  supplies.  For  the 
1967/88  mariutingyear.  soybean  oil 
prices  eve  eiq;)ectedto  range  from  17  to 
2p,c^nts  per  poimd  in  comparison  to  an 
average  price  of  15.4  coats  per  pound  for 
the  1968/87  mariceting  year.  Soybean 
meal  prices  are  expected  to  range  from 
$175  to  $205  per  ton  for  the  1987/88 
marketing  year  in  comparison  to  a  price 
of  $162.70  per  ton  tar  1966/87. 

The  1988/89  U.S.  soybean  production 
may  drop  sli^tiy  from  19e7/8&  Lower 
beginning  stocks  and  a  slight  reduction 
in  production  is  expected  to  lower  total 
supplies.  Demand  may  drop  slightly, 
contributing  to  the  reduction  in  ending 
stocks.  Total  use  of  oil  and  meal  is 
expected  to  drop  less  than  1  percent 
Domestic  soybean  oil  prices  are 
projected  to  increase  about  8  percent 
above  1987/88  levels  and  soybean  meal 
prices  are  proiected  to  drop  1  percent 
fivm  the  1987/88  level. 

3.  Demand  for  peanuts  in  foreign 
markets.  The  demand  for  U.S.  peanuts  in 
foreign  markets  is  expected  to 
sbvngthen.  The  U.S.  is  expected  to 
supply  375.000  short  tons  of  peanuts  to 
the  export  maricet  in  the  1986/88 
marketing  year,  compared  with  350,000 
tons  for  the  1987/88  marketing  year. 

4.  Analysis.  Subject  to  the  pool  offset 
provisions  of  sections  106B(3J(B)  and 
106B(4),  net  gains  bom  peanut  pools  are 
redistributed  to  producers,  while  net 
losses  are  absorbed  by  CCC.  Section 
10eB(3)j[B)  of  tile  1949  Act  requires  each 
area  marketing  association  to  establish 
accountiiig^pools  by  area  and 
segregation  for  quota  and  additional 
peanuts.  It  is  possible  that  all  peanuts  in 
some  additional  loan  pools  may  be 
disposed  of  exclusively  through  sales  for 
domestic  (Tushing.  Based  on  the 
consideration  of  the  market  factors  set 
forth  above,  it  was  estimated  that  the 
average  crushing  price  for  loan 
collateral  1988-crop  additional  peanuts 
would  be  $217  per  ton.  CCC's  handling 
and  related  costs  were  estimated  to  be 
$70  per  ton.  It  was.  therefore,  estimated 
that  the  expected  effective  revenue  from 
crushing  sales  would  be  $147.57  per  ton. 

It  was  concluded  that  tiie  support 
level  should  remain  at  the  1987-crop 
level  of  $149.75  per  ton.  This  level  was 
determined  to  l»e  su^cient  to  ensure  np 
CCC  losses  because  of  the  likelihood  ■ 
that  a  minimal  shortfall  on  crushing, 
peanuts  could  be  offset  by  gains  on 
other  additional  peanuts  jtaken  under-  ;, , 
loan.  .  .  , 

,C.  CCC  Minimum  price  for  additional , 
peanuts  sold  for  e iqxirt  for  edible  use. 
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The  determiBation  of  a  CCC  minimum 
price  for  additional  peanuts  sold  for 
export  for  edible  ase  is  discretionary. 
This  price  has  customarily  been 
announced  at  the  same  time  as  the 
determination  of  the  support  levels  for 
quota  and  additional  peanuts  to  give 
handlers  and  growers  adequate 
information  on  which  to  base  export 
contracts  for  additional  peanuts.  If  the 
price  is  established  too  high,  it  may 
discourage  export  contracting  between 
handlers  and  growers  and  unnecessarily 
encourage  the  production  of  additional 
peanuts  for  the  price  support  loan 
program  on  the  assumption  that  the 
minimum  CCC  sales  price  would  be  the 
price  growers  actually  will  receive 
throu^  pod  dividends. 

This  assomption  may  be  incorrect, 
however,  since  a  misjudgment  of  the  - 
price  of  edible  peanuts  in  the  export 
market  could  result  in  CCC  losing  edible 
sales  and  having  to  crush  the  loan 
inventory.  If  the  minimum  sales  price  is 
too  low,  retnms  from  export  sales  will 
not  be  maximized,  and  grower  income 
reduced,  since  the  prices  in  export 
contracts  between  handlers  and  growers 
generally  do  not  exceed  the  CCC 
minimum  export  sales  price. 

Based  on  expected  world  prices,  it 
was  concluded  that  a  CCC  minimum 
price  of  $400  per  ton  for  export  sales  for 
edible  use  of  additional  peanuts  would 
be  appropriate. 

Since  the  only  purpose  of  this  notice  is 
to  affinn  the  determinations  announced 
by  the  Secretary  on  February  12, 1988. 
for  the  1988  crop  of  peanuts,  it  has  been 
determined  that  no  further  public 
rulemaking  is  required.  Accordingly,  the 
following  determinations  are  affirmed. 

Determinations 

(1)  The  national  average  level  of 
support  for  the  1968  crop  of  quota 
peanuts  shall  be  $615.27  per  ton.  This 
level  of  support  is  applicable  to  eligible 
1988-crop  farmers  stodc  peanuts  in  bulk 
or  in  bags,  net  wei^t  basis. 

(2)  The  national  average  level  of 
support  for  the  1968  crop  of  additional 
peanuts  shall  be  $149.75  per  ton.  This 
level  of  support  is  applicable  to  eligible 
1968-crop  farmers  stock  peanuts  in  bulk 
or  in  bags,  net  weight  basis. 

(3)  The  Commodity  Credit 
Corporation  (CCC)  minimum  price  for 
export  sales  for  edible  use  of  the  1988 
crop  of  additional  peanuts  is  $400  per 
ton  for  peanuts  (1)  owmed  by  CCC,  or  (2) 
which  are  taken  into  inventory  by  a 
producer  association  as  collateral  for 
price  support  loans  made  available  by 
CCC 


Signed  at  Washington.  DC.  on  June  13, 
198& 

MOtoo  Hariz, 

Executive  Vice  President,  Commodity  Credit 
CorporatioM. 

[FR  Doc.  8S-13801  Filed  »-17-B8: 8:45  am] 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

SeH-Evahiatlon  Report 

AQENCv:  Architectural  and 

Transportation  Barriers  Compliance 

Boeird. 

ACndc  Request  for  comments  on 

section  504  Self  Evaluation  Report. 


n  Pursuant  to  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
the  Architectural  and  Transportation 
Barriers  Board  (hereinafter  ATBCB) 
issued  36  CFR  Part  1154  which  requires 
the  agency  to  conduct  a  self  evaluation 
of  its  compliance  with  section  504  and 
submit  a  report.  36  CFR  1154.110 
provides  that  the  agency  shall  provide 
an  opportunity  for  interested  persons, 
including  handicapped  persons  or 
organizations  representing  handicapped 
persons,  to  participate  in  the  self- 
evaluation  process  by  submitting 
comments  (both  oral  and  written).  The 
ATBCB  has  conducted  a  self-evaluation 
and  is  requesting  any  and  all  interested 
persons  and  organizations  to  submit 
comments  on  the  proposed  report. 
DATE;,Comments  are  requested  on  or 
before  July  5. 1988. 
FOR  FUflTHER  INFORMATION  CONTACT: 

Elizabeth  Stewart,  Senior  Attorney, 
Architectural  and  Transportation 
Barriers  Compliance  Board,  1111 18th 
Street  NW.,  Suite  501.  Washington,  DC 
20036-3894.  (202)  653-7834  (voice  or 
TDD). 

supnoacNTARV  mfonmation:  Pursuant 
to  section  504  of  the  Rehabilitation  Act 
of  1973,  as  amended,  the  ATBCB  issued 
36  CFR  Part  1154  efiiective  July  6. 1967. 
As  mandated  by  section  504. 36  CFR 
Part  1154  requires  diat  the  ATBCB 
operate  all  of  its  programs  and  activities 
so  that  qualified  handicapped  persons 
are  not  subjected  to  discrimination.  The 
regulatioB  sets  forth  standards  for  what 
constitutes  diacrimination  on  tiie  basis 
of  mental  or  physical  handicap,  provides 
a  definition  of  handicapped  person  and 
qualified  handicapped  person,  and 
establishes  a  cMiipiaint  mechanism  fior 
resolving  allegations  of  discrimination 
against  the  ATBCa  To  ensure 
compliance  with  secdon  504, 1 1154.110 
requires  the  ATBCB  to  conduct  a  self- 
evaluation  study  and  prepare  a  report 


Accordingly,  a  task  force  was  formed 
comprised  of  employees  of  the  ATBCB 
and  an  indepth  study  conducted  on  the 
policies,  activities,  programs  and 
faciUties  utilized  by  the  ATBCB.  The 
following  proposed  report  is  a 
compilation  and  analysis  of  the  results 
of  that  study.  All  interested  persons  and 
organizations  are  invited  to  submit 
comments  on  the  pr(^>osed  report  on  or 
before  July  5, 1988  to  the  ATBCB  by 
contacting  Elizabeth  Stewart  at  (202) 
653-7834  (voice  or  TDD)  or  by 
submitting  written  responses  to  1111 
18th  Street  NW.,  Washington.  DC  20036- 
3804.  Actual  responses  to  the 
questionnaire  utilized  in  the  evaluation 
are  available  on  request  from  the 
ATBCB. 

The  Aidiitecliital  And  Transportatiop 
Bairieis  ConpUance  Buord 

Section  504  Self-Evaluation  Report 

The  ATBCB 

in  1968,  Congress  enacted  the 
Architectural  Barriers  Act  (ABA)  to 
ensure  that  certain  buildings  financ-^^d 
with  federal  funds  are  designed  and 
constructed  to  be  accessible  to 
physically  handicapped  people.  The 
ABA  (Pub.  L  90^480)  requires  that 
buildings  and  facilities  designed, 
constructed,  altered,  or  leased  with 
certain  federal  funds  since  September 
1960 — when  architectural  accessibility 
standards  were  Hrst  prescribed — must 
be  accessible  to  and  usable  by 
handicapped  persons.  Facilities  covered 
by  this  law  include  those  receiving 
grants  or  loans  if  standards  for  design, 
construction,  or  alteration  are  issued 
under  authority  of  the  legislation 
authorizing  the  grant  or  loan.  The  law 
does  not  cover  every  type  of  federal 
funding  nor  does  it  indude  privately 
ftuuled  constructions. 

The  1968  Act  gave  four  federal 
agencies — General  Service 
Administration  (GSA),  Department  of 
Defense  (DOD),  Department  of  Housing 
and  Urban  Development  (HUD),  and  the 
U.S.  Postal  Services  (USPS>— authority 
to  set  accessibility  standards.  GSA's 
standards  apply  to  federally  funded 
oonstructioD  other  than  that  covered  by 
HUD,  DOD.  and  USPS  standards.  The 
four  agencies  cue  required  to  conduct 
"continuing  surveys  and  investigations 
to  insure  compliance  with  such 
standards". 

Five  Years  after  the  ABA  was  passed. 
Congress  created  the  Architectural  and 
Ttauportation  Barrien  CompHanoe 
Board  (ATBCB)  to  enforce  the  law.  The 
Albub  was  authorized  under  section 
502  of  the  Rehabilitation  Act  of  1973 
(Pub.  L  93-112). 
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The  ATBCBjis  an  independent  Federal 
Agency  withra  board  members.  The 
President  appoints  12  public  members 
(six  must  be  msabled)  to  three-year 
terms  while  t]iie  other  11  are  the  heads 
(or  designees)  iof  the  departments  of 
Defense,  Education,  Health  and  Human 
Services,  Hoif$ing  and  Urban 
Development^  Interior.  Justice,  Labor, 
and  Transpoiftiation:  General  Services 
Administratis^  Veterans 
Administratis^  and  the  U.S.  Postal 
Service.  An  e^cutive  director  heads  the 
ATBCB  staff. 

The  ATBC9|s  primary  legislative 
mandate  is  td  tonsure  compliance  with 
standards  pr^^bed  under  the  ABA. 
Other  functions  are  to: 

(1)  Propose  alternative  solutions  to 
barriers  faciiq  handicapped  persons  in 
housing,  tranyportation. 
communicatiotis.  education,  recreation, 
and  attitudes; 

(2)  Determiitie  what  federal,  state,  and 
local  govenu^ents  and  other  public  or 
private  agendies  and  groups  are  doing  to 
eliminate  baiters; 

(a)  Recomiiend  to  the  President  and 
Congress  legiiafation  to  eliminate 
barriers: 

(4)  Establisn  minimum  guidelines  and 
requirements  lor  standards  issued  under 
the  ABA: 

(5)  Prepare  plans  for  adequate 
transportatioht  and  housing  for 
handicapped  Ipersons.  including 
proposals  to  cooperate  with  other 
agencies,  oiganizations,  and  individuals 
working  towQfd  such  goals: 

(6)  Develop  vtandaMs  and  provide 
technical  assistance  to  any  entity 
affected  by  r^ulations  issued  under 
Title  V  of  the  Rehabilitation  Act  of  1973: 

(7)  Provide  technical  assistance  on  the 
removal  of  barriers  and  answer  other 
questions  on  B^vhitectural 
transportation^  communication,  and 
attitudinal  bqiriers  affecting  physically 
handicapped  ji  lersons: 

(8)  Ensure  <Hat  public  conveyances, 
including  rolUlig  stock,  are  usable  by 
handicapped  jiiersons: 

(9)  Determine  how  and  to  what  extent 
transportation  barriers  impede  the 
mobility  of  h^pdicapped  individuals  and 
aged  handica|}ped  individuals  and 
consider  wayn  in  which  travel  expenses 
in  connection  with  transportation  to  and 
from  work  fof  handicapped  individuals 
can  be  met  o^  subsidized  when  such 
individuals  art  unable  to  use  mass 
transit  systems  or  need  special 
equipment  in  private  transportation  and 
consider  the  lipusing  needs  of 
handicapped  lihdividuals: 

(10)  Detemline  what  measures  are 
being  taken,  eipecially  by  public  and 
other  nonprofit  agencies  and  groups 
having  an  interest  in  and  a  capacity  to 


deal  with  such  problems  to  eliminate 
barriers  from  public  transportation 
systems  (including  vehicles  used  in  such 
systems)  and  to  prevent  their 
incorporation  in  new  or  expanded 
transportation  systems  and  to  make 
housing  available  and  accessible  to 
handicapped  individuals  or  to  meet 
sheltered  housing  needs: 

(11)  Prepare  plans  and  proposals  for 
such  further  actions  as  may  be 
necessary  to  the  goals  of  adequate 
transportation  and  housing  for 
handicapped  individuals,  including 
proposals  for  bringing  together  in  a 
cooperative  effort,  agencies, 
organizations,  and  groups  abeady 
working  toward  sudi  goals  or  whose 
cooperation  is  essential  to  effective  and 
comprehensive  action. 

The  ATBCB  may  conduct 
investigations,  hold  public  hearings,  and 
issue  orders  to  comply  with  the  ABA. 
An  order  is  final  and  binding  on  any 
federal  department,  agency,  or 
instrumentality  of  the  United  States. 

The  ATBCB  also  may  provide 
technical  assistance  about  removing 
physical  barriers  to  public  or  private 
groups,  individuals,  agencies,  or 
organizations.  It  is  not  necessary  to  file 
a  complaint  to  obtain  information  and 
assistance  from  the  Board.  The  agency 
maintains  extensive  files  on 
bibliographies,  products,  and  other 
resources  on  accessibility,  and  also  may 
refer  persons  to  appropriate  officials  in 
state,  local,  or  other  federal  agencies  or 
private  organizations. 

The  ATBCB  reports  annually  to  the 
President  and  Congress  on 
investigations,  actions,  and  extent  of 
compliance  with  the  ABA. 

The  ATBCB  and  Section  504 

Pursuant  to  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
the  ATBCB  issued  36  CFR  Part  1154 
effective  July  6,1987.  As  mandated  by 
section  504, 36  CFR  Part  1154  requires 
that  the  ATBCB  operate  all  of  iU 
programs  and  activities  so  that  qualified 
handicapped  persons  are  not  sub{ected 
to  discrimination.  Hie  regulation  sets 
forth  standards  for  what  constitutes 
discrimination  on  the  basis  of  mental  or 
physical  handicap,  provides  a  definition 
of  handicapped  person  and  qualified 
handicapped  person,  and  establishes  a 
complaint  mechanism  for  resolving 
allegations  of  discrimination  against  the 
ATBCB.  To  ensure  compliance  with 
section  504.  i  1154.110  requires  the 
ATBCB  to  conduct  a  self-evaluation 
study  and  prepare  a  report  Accordingly, 
a  task  force  was  formed  comprised  of 
employees  of  the  ATBCB  and  an  in- 
depth  study  conducted  on  the  policies, 
activities,  programs  and  facilities 


utilized  by  the  ATBCE  In  addition  to  the 
Executive  Director,  each  unit  of  the 
ATBCB  was  contacted  and  requested  to 
participate  in  the  study  by  completing  a 
questionnaire  regarding  accessibility 
and  the  ATBCB.  Input  form  all  aspects 
of  the  agency  was  gathered  and 
analyzed.  The  following  report  is  a 
compilation  and  analysis  of  the  results 
of  that  study. 

/.  Policy: 

Discussion  and  Observation  ■>' 

Policies  of  the  Architectural  and 
Transportation  Barriers  Compliance 
Board 

The  Architectural  and  Transportation 
Bairiert  Compliance  Board  (hereinafter 
referred  to  as  the  "ATBCB"  or  "Board") 
access  policies  are  firmly  embedded  not 
only  in  its  504  Regulation  located  at  52 
FR 16374.  but  also  in  its  regulatory 
responsibiUties.  Section  502  of  the 
Rehabilitation  Act  which  created  the 
ATBCB.  provides  in  pertinent  part: 

S02(b)  It  shall  be  the  fimction  of  the 
Board  to:  (1)  Insure  compliance  with  the 
standards  prescribed  pursuant  to  the 
Act  of  August  12. 1968,  commonly 
known  as  the  Architectural  Barriers  Act 
of  1968*  *  *  including  but  not  limited  to 
enforcing  all  standards  under  that  Act, 
and  insuring  that  all  waivers  and 
modifications  of  standards  are  based 
upon  findings  of  fact  and  are  not 
inconsistent  with  the  provisions  of  such 
Act  and  this  section: 

(2)  Investigate  and  examine 
alternative  approaches  to  the 
architectural,  transportation, 
communication,  and  attitudinal  barriers 
confronting  handicapped  individuals, 
particularly  with  respect  to 
telecommunication  devices,  public 
buildings  and  monuments,  parks  and 
paridands,  public  transportation  *  *  * 
and  residential  and  institutional 
housing: 

(3)  Determine  what  measures  are 
being  taken  by  Federal,  State,  and  local 
governments  and  by  other  public  or 
nonprofit  agencies  to  eliminate  the 
barriers  described  in  clause  (2)  of  this 
subsection:  *  *  * 

(7)  Establish  minimum  guideline  and 
requirements  for  the  standards  issued 
pursuant  to  the  Act  of  August  12, 1968, 
as  amended,  commonly  known  as  the 
Architectural  Barriers  Act  of  1968  *  *  *. 

It  is  clear  that  from  its  inception,  the 
ATBCB  has  been  committed  to 
accessibility  for  the  handicapped 
community.  The  day  to  day  policies  of 
the  ATBCB  reflect  and  implement  its 
commitment  to  accessibility. 

As  of  this  date,  a  mission  statement 
has  been  drafted  by  the  ATBCB;  and 
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fonnal  adoption  is  being  considered  by 
the  Board.  The  proposed  mission 
statement  for  the  agency  clearly  reflects 
the  agency's  legislative  commitment  to 
accessibility. 

Job  Announcements/Hiring  Practices 

All  job  announcements  for  positions 
with  the  ATBCB  contain  language 
speciHcally  encouraging  handicapped 
individuals  to  apply. 

Additionally,  vacancy  notices  are 
widely  circulated  to  disability 
organizations.  Offlce  space  is  accessible 
and  research  tools  are  available  for 
mobility  impaired  employees.  A  reader 
is  provided  for  visually  impaired  and 
assistive  technology  is  also  provided. 
For  hearing  impaired  employees  and 
visitors,  interpreters  and  sij^t  guides  are 
provided  and  si^  language  has  been 
taught  to  staff  and  continues  on  an  "as 
requested"  basis.  Additionally,  fully 
accessible  TDD  are  available. 

Outside  Participants 

It  is  Oie  policy  of  die  ATBCB  to 
require  the  inclusion  of  representatives 
of  disability  groups  on  advisory  panels 
for  projects  and  activities.  Funds  have 
been  set  aside  in  the  agency's 
administrative  budget  for  use  by  all 
units  to  support  any  needed 
accommodations  for  visitors,  staff, 
panelists,  or  other  meeting  participants 
who  may  have  disabilities.  Activities 
and  programs  are  held  in  fully 
accessible  space  and  a  variety  of 
communication  assistance  is  provided 
as  needed.  Sign  interpreters,  readers 
and  fully  accessible  TDDs  are  available. 
The  agency  possesses  an  assistive 
listening  system  (ALS)  that  can  be  used 
by  both  hearing  aid  and  non-aid  users. 
Individual  requests  for  additional 
accommodations  are  met 

Access  for  people  with  disabilities  is  a 
consideration  when  each  unit 
undertakes  special  policy  related  efforts 
such  as  research,  studies,  symposia  and 
futiu«  planning  efforts.  Generally  all 
such  efforts  are  related  to  and  focus  on 
accessibility. 

Emeigency  Evacuation  Efforts 

Although  an  emergency  evacuation 
plan  is  in  the  process  of  being 
developed,  a  definitive  plan  has  not 
been  formulated.  Each  unit  indicated  a 
clear  need  to  implement  an  evacuation 
plan  and  gave  tiiat  task  a  hi^  priority. 
Specifically,  the  staff  indicated  a  need 
to  have  the  visual  alarms  purchased  for 
the  office  installed,  an  evacuation  route 
determined,  and  the  mechanics  of 
evacuating  the  disabled  employees 
established.  Currendy,  Dennis  Cannon 
of  the  Office  of  Technical  and 
Information  Services  has  been 


designated  tiie  contact  person  with  the 
building  tenant  who  has  been  assigned 
by  GSA  to  formulate  such  a  plan. 

Grievance  Procedures 

The  ATBCB  has  established  a 
grievance  procedure  for  handling 
complaints  related  to  section  504.  The 
Equal  Employment  Opportunity  officer 
is  responsible  for  hanidling  504 
complaints.  It  is  anticipated  that  a 
section  regarding  the  procedures  for 
filing  complaints  will  be  included  in 
detail  in  an  employee  handbook. 

Areas  for  Future  Development 

Mission  statement-  The  ATBCB  has 
prepared  a  proposed  mission  statement 
which  reflects  the  agency's  legislative 
commitment  to  accessibility.  The  Board 
should  adopt  the  proposed  mission 
statementKir  a  similar  statement  which 
also  reflects  its  commitment. 

Emeigency  Evacuation  Efforts:  The 
office  of  the  ATBCB  was  recenUy  moved 
to  a  new  location  and  is  currently  in  the 
process  of  developing  a  plan  for 
evacuation  for  disabled  employees.  The 
formulation  of  such  a  plan  should  be 
given  a  high  priority.  Dennis  Cannon  of 
the  Office  of  Technical  and  Information 
Services  has  been  designated  the 
contact  person  with  GSA  to  formulate 
the  evacuation  plan.  Visual  alarms  have 
been  purchased  by  the  agency  and 
should  be  installed  soon. 

Grievance  Procedures:  The  ATBCB 
has  developed  procedures  for  filing 
accessibility  complaints.  For  the  benefit 
of  the  employees,  it  is  suggested  that  the 
procedures  should  be  prominently 
displayed  on  an  employee  bulletin 
board.  The  ATBCB  is  in  the  process  of 
developing  a  handbook  for  employees 
and  which  should  contain  a  section 
regarding  the  procedures  for  filing 
complaints  regarding  accessbility. 

//.  Personnel: 

Discussion  and  Observation 

Agency  practices  and  hiring 
pnx^ures  do  not  discriminate  against 
job  seekers  with  disabilities.  As 
discussed  in  Policy  "Job 
Announcements/Hiring  Practices"  all 
job  announcements  contain  a  statement 
to  the  effect  that  individuals  with 
disabUities  are  encouraged  to  apply. 
Currendy.  there  are  seven  employees  of 
tiie  ATBC  with  identified  disabilities  or 
20%  of  the  .entire  staffL 

In  order  to  accommodate  employees 
and  visitors,  the  ATBCB  has  available, 
either  in-house  or  on-request.  the 
following: 

Qualified  sign  language  and/or  oral 

interpreters 
Readers 


Special  furniture 
Telecommunication  Devices  for  Deaf 

People  [TDD) 
Computer 
Voice  synthesizer  for  visually  impaired 

staff 
Portable  visual  alarm  for  hearing 

impaired 

Additionally,  the  ATBCB  has  taken 
the  following  actions: 

Restructured  job  requirements  or 

activities 
Modified  work  schedules 
Reassigned  offices  or  space 

The  ATBCB  holds  periodic  staff 
training  sessions  in  sign  language 
courses  and  training  on  TDD  uses. 

Staff  Awareness 

While  staff  is  generally  aware  of  the 
availability  of  assistive  devices  and 
access  considerations,  EEOC  guidelines 
concerning  access  for  people  with 
disabilities  are  not  prorainentiy  and 
consistentiy  displayed.  Although,  staff  is 
made  aware  of  the  availability  of 
certified  sign  language  and/or  oral 
interpreters,  readers,  TDD(s),  and 
printed  materials,  it  is  suggested  that 
specific  procedures  riiould  be  made 
available  to  the  staff  through  a  504 
handbook  and  that  training  sessions  be 
held  on  a  quarterly  basis  to  educate  new 
staff  and  provide  a  refresher  course  for 
continuing  staff. 

Areas  For  Future  Development 

Staff  training  sessions:  Currendy,  the 
ATBCiS  makes  sign  language  courses 
available  to  its  employees  upon  request 
and  has  held  staff  training  on  TDD  use. 
Although  staff  is  generally  aware  of  the 
accessibility  features  of  the  office,  it  is 
suggested  that  the  agency  should  hold 
regular  or  periodic  staff  training 
sessions  to  educate  the  staff  as  to  the 
availability  and  use  of  the  assistive 
devices  and  services  cunentiy  utilized 
by  the  ATBCB  such  as  TDD's.  voice 
synthesizer,  readers,  certified  sign 
language  interpreters,  and  enlarged  print 
capabilities.  At  a  minimum,  orientation 
sessions  should  be  held  fw  new 
employees. 

Assistive  listening  device:  Althou^ 
the  ATBCB  does  have  a  nimiber  of 
TDD's  available  for  deaf  or  hearing 
impaired,  the  ATBCB  does  not  have  an 
amplification  receiver  for  phones  to 
assist  the  hearing  impaired  and  may 
wish  to  consider  the  purchase  of  such  a 
receiver. 
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///.  CommunioiUons: 

Discussion  am  f  Observations 

Outreach        1 1 

An  overview  lof  the  Board's  outreach 
activities  to  inform  and  involve  people 
with  disabilitias  about  the  work  of  the 
agenqr  indicatUi  that  information  is 
routinely  provjqed  to  consumer 
organizations  $hd  individuals  through 
presentations  and  participation  in 
meetings,  the  itidespread  distribution  of 
a  quarterly  newisletter.  and  the 
placement  of  articles  about  the  Board's 
work  in  consumer  organization 
publications.  ^orU  of  the  ATBCB  also 
include  scheduling  of  activities  «vith 
consumer  orgafiization  representatives 
and  the  extension  of  invitations  for  open 
floor  discussions  ^^  "oine  of  the  Board's 
meetings  which  are  now  being  held  in 
major  cities  throughout  the  country. 

Print  Materials!  Accessibility 

The  Board's  staff  offices  produce  and 
support  the  fill]  range  of  printed 
materials  for  program  and 
administrative  purposes. 

Responses  to  the  self-evaluation 
checklist  indic^je  that  the  following 
types  of  agency  print  materials  are 
produced:  pro^m.  pamphlets, 
guidelines,  newsletters,  press  releases, 
job  announcen^ts,  information/ 
bulletins  and  special  reports.  In 
addition,  a  nuiqber  of  other  agency 
generated  print  hiaterials  were 
identified  which  include  Federal 
Register  announcements,  notices  of 
proposed  rulen^king.  legislative 
position  papers,  icorrespondence, 
requests  for  pniposals  for  research  and 
technical  assistance  contracts  and 
compliance  and  enforcement 
regulations.  The  ATBCB's  Office  of 
Technical  and  lofonnation  Services 
(OTIS)  and  the  OfBce  of  the  General 
Counsel  (OGC)  are  involved  in  the 
preparation  of  the  greatest  number  of 
different  types  pjF  materials. 

In  general  the  Board's  printed 
materials  are  n^de  accessible  to  people 
with  visual  immirments  on  an  "as 
needed"  basis  uirough  readers, 
recordings,  and  word  processing  disks. 

All  office  che|qklist  responses 
indicated  the  Iqibwledge  and  use  of 
readers  for  makibg  their  office 
information  ac(»8sible  to  persons  with 
visual  impairm^ts.  One  OTIS  staff 

Bted  to  performing  this 
d  members,  staff  and 
consumer  needf  j  This  staff  resource 
provides  an  avMable  and  responsive 
means-for  read|ijg  and  recording  all 
types  of  print  ni^terials. 

The  Board  haiei  also  purchased  and 
maintains  recording,  duplicating,  and 


erasing  equipment  as  well  as  a  supply  of 
audio  cassette  tapes  to  facilitate  ida 
information  dissemination.  For  years, 
the  Board  has  routinely  recorded  and 
made  available  the  newsletter,  technical 
papers,  notices  of  proposed  rulemaking, 
MGRAD,  UFAS.  and  Board  agenda 
materials  to  persons  with  visual 
impairments.  In  addition,  agenda 
materials,  legal  research  and  opinions, 
and  legislative  position  papers  are  made 
accessible  to  persons  «vith  visual 
impairments  with  assistive  tedmological 
devices  throu^  the  preparation  and 
transmittal  of  computer  disks  and 
telephone  line  data  transfers. 

While  the  qualities  of  availability, 
facility  in  production,  and  flexibility 
characterize  the  Board's  cuitent 
capabUity  for  making  its  print  materials 
accessible  to  persons  wi&  visual 
impairments,  several  areas  for  fiirther 
development  have  been  identified. 

Auditmy  Information  Accessibility 

All  individual  unit  responses 
indicated  full  staff  knowledge  and  usage 
of  TDDs  to  commonicate  with  people 
who  are  hearing  impaired.  For  dris 
purpose,  each  unit  has  at  least  one  TDD 
located  at  a  secretarial  work  station 
widiin  the  unit.  The  OTIS  has  a  second 
TDD  which  is  located  within  the  oflfice 
of  an  accessilnlity  specialsit. 
Conscientious  inclusion  of  die  words 
"voice  or  TDD"  is  ensured  by  all  units  in 
the  preparation  of  publications  in  whidi 
the  Board's  office  telephone  numbers 
are  listed. 

The  ATBCB  prepares  the  Federal  TDD 
Directory  which  lists  TDD  nombera  for 
Federal  offices  across  the  country.  In 
addition  to  a  listing  of  the  Board's  major 
office  numbers  in  this  publication, 
agency  telephone  numbers  also  appear 
in  the  Telecommunications  For  the  Deaf, 
Inc.,  C  &  P  directory  with  the  words 
"voice  or  TDD",  in  several  state  TDD 
directories  published  by  organizations 
for  persons  with  hearing  impainnents. 

While  three  units  indicated  their  use 
of  the  Federal  TDD  Message  Relay 
system,  which  is  funded  by  the  ATBCB, 
the  OTIS  has  not  utilized  this  service 
because  of  TDD  availability  within  the 
unit 

To  ensure  adequate  provision  of  sign 
language  interpreters  whenever 
necessary,  the  Board  has  a  service 
agreement  with  Sign  Language 
Associates.  The  ATBCB  is  concerned 
and  dedicated  to  maintaining  the 
availability  of  these  services. 

Notification  of  Accommodation 

People  with  disabilities  are  notified  of 
the  agency's  accommodations  through 
the  inclusion  of  notices  of  availability  in 
all  ATBCB  publications  and  by 


providing  consumer  organizations  with 
^notice  of  these  services.  The  Board's 
publications  indicate  specific  types  of 
accommodations  for  persons  with 
sensory  and  other  types  of  disabilities. 
The  Board  includes  notations  of  cassette 
availability  in  its  Fedaral  Register 
announcements.  It  was  further  noted 
that  even  the  business  cards  used  by 
agency  personnel  are  brailled  and  state 
"voice  or  TDD"  telephone  numbers. 
Howevn.  because  of  the  types  of 
disabilities  of  concern  within  tiiis  area 
of  "Communication"  self-evaluation,  it 
is  important  to  realize  that  traditional 
notification  vehicles  and  information 
services,  sodi  as  the  Federal  Register. 
Conuneroe  Business  Daily,  vacancy 
announcements,  and  press  releases  are 
not  usually  accessible  to  persons  with 
visual  and  other  types  ofdisabilities. 
Often  too,  the  information  contained 
must  be  responded  to  in  a  timely 
manner  for  appropriate  consideration. 
Thus,  despite  statements  in  printed 
materials  as  to  the  availability  of 
alternative  accessible  forms  for 
obtaining  this  information,  diis 
notification  of  availabihty  may  not 
reach  the  audience  for  which 
accommodations  are  intended. 

Areas  for  Future  Development 

Outreach:  The  Board's  presence  at 
national  meetings  and  conventions  of 
organizations  of  and  for  petsoos  with 
disabilities  is  a  valuable  means  for 
expanding  information  dissemination, 
dialogue  and  involvement  in  the  work  of 
the  Board.  Renewed  attention  to  this 
activity  is  planned  by  Board  members 
and  staff. 

In  addition,  the  Board's  investigation 
and  potential  utilization  of  national 
computer  bulletin  boards  for  people 
with  disabilities  could  enhance  the 
agency's  outreach  activities. 

Print  materials  accessibility:  The 
agency  does  not  have  the  capability  to 
produce  materials  in  large  type  for 
persons  with  low  vision  (although  all 
Board  publications  are  now  printed  in 
12-point  type,  selected  for  its  legibihty 
and  which  accommodates  readers  with 
less  severe  visual  impairment).  With  the 
Board's  current  attention  toward  the 
development  of  its  word  processing  and 
in-house  computer  printing,  inclusion  of 
equipment  capable  of  producing 
information  in  large  print  should  be 
considered. 

While  the  Board  has  some  available 
resources  for  brailling  a  limited  amount 
of  information  and  interpreting  braille 
correspondence  sent  to  the  agency,  this 
communication  form  is  rarely  used  by 
this  agency. 
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The  ATBCB  Publica^ons  Checklist  is 
a  frequently  used  means  of  infonning 
ooosulners  and  the  interested  public 
about«vailable  general  and  twhniod 
pifbficstions.  It  also  provides  an  effideot 
means,  for  ordering  such  materials.  Not 
only  should  the  publications  cheddist  be 
made  available  in  one  or  nan 
accessible  forms,  (e.g..  forms)  but  it 
should  indicate  which  of  the  Boanf  s 
other  publications  are  obtainaUe  in  an 
accessible  fonnat  to  persons  widi  visual 
impairments. 

Although  the  604  self-evaluatioa        r 
responses  did  taidicate  infonnation 
accessibility  on  an  "as  needed"  or 
"upon  request"  basis  fw  program 
documents,  no  indication  was  made  as 
to  the  accessibility  of  administrative 
announcements  such  as  those  placed  in 
the  Fwlaral  Reglslar.  Commoce 
Business  Daily,  or  personnd  vacancy 
notices. 

As  a  result  of  agency  self-evaluation, 
it  is  further  recommended  that  the  Board 
CfHitinue  its  investigation.  identificatioB 
and  acquisition  of  a  appropriate  new 
techfwlogy  to  acconunodats  the  needs  of 
its  employees  with  sensory  and  {diysical 
disability. 

Notification  of  accommodation: 
Identification  and  utilization  of  new  and 
more  (firect  means,  (e.g..  compatw 
bulletin  boards,  telephone  hotlines,  etc.) 
for  the  timely  dissemination  of 
administrative  and  program  information 
U>  consumer  organizations  and 
individuals  are  recommended. 

IV,  Meetings: 

Discussion  and  Observations 

The  various  types  of  meetings 
initiated,  convened,  and/or  sponsored 
by  the  Board  include  in-house  panels 
and  Board  meetings,  and  Board 
meetings  outside  the  office. 

Besides  holding  its  meetings  in 
accessible  locations,  the  agency  recently 
moved  into  new  accessible  office  space. 
Prior  to  the  move,  a  task  force  of 
dteabled  persons  was  set  up  to  monitor 
modifications  to  be  made  in  ^  new 
sp«ce.  The  new  ofBoes  are  accessiUe 
iuid  meet  ANSI/UFAS  standards.  : 

{■reparations  in  Advance  of  Kfeetings 

.  In  advance  of  ATBCB  Board  meetings, 
ttie  executive  secretary  requests 
information  of  staff  and  Board  members 
on  special  needs  when  scheduling 
travel.  If  requested,  the  agency  would 
meet  participants  and  give  assistance  to 
locate  the  meeting  rooms,  rest  rooms, 
and  water  fiountains.  Assistive  Ustening 
systems  are  available  at  meetings. 

MMtfngs  Held  at  ATBCB  Office 

Meetings  are  held  in  offices  or  other 
meeting  places  accessible  to  people 


with  mobility  impairments.  Entrances 
and^oors  (e.g..  low  at  beveled 
thresholds,  adequate  entrance  width, 
and  appropriate  hardware  on  ioon) 
meet  spodflcationa.  Interior  circulation 
(aisle  width,  routes  free  of  objects  that 
protmdtf)  clear  signage,  and  carpeting 
«lso  meet  UPAS  requirements.  Clear 
signage  witii  raised  numerals  and 
braille,  at  approptiate  looationa  and 
heists,  is  used  at  all  doors.  Inteiior 
drculatloB  (e.g..  aisle  width,  routes  free 
of  objects  that  protrude)  meet 
specffications.  Aft^tion  has  been  given 
to  space  requirements  for  people  ytho 
use  wdieelcfaairs. 

When  requested,  the  agency  can 
provide  auxiliary  listening  systems  (e.g.. 
audio  loop,  infrared  and  wireless 
listening  systems)  to  make  meetings 
accessible  to  people  with  hearing 
impairments.'    , 

Access  to  the  Board  is  available  by 
public  transportatfon  (Metro  and  cab). 

liiere  is  no  priyate  parking  available 
at  the  AT19CB.  however  there  are 
commercial  lota  neari>y.  Entrances, 
doors,  and  resfroonis  meet  UPAS 
specifications.  TImn  are  nO  piiblie 
telephones  however,  offioe-phenee  are 
available  and  in  accessible  locations. 
The  water  biuntain  is  accessible.  Clear 
signage  at  appropriate  looations  and 
heights  designate  accessiUe  entrances 
and  routes. 

For  people  with  visual  impairmioits. 
entrance  and  intertor  routes  are 
unobstructed  and  free  of  protruding 
objects,  levators  are  equinied  with 
raised  characten  on  interior  control 
panels.  Room  signagetindudlng 
reatrooms.  offices,  and  conference 
rooms)  has  numerals  wiA  tactile  signs 
at  eye  level  or  in  compliance  with 
UPAS. 

Meetings  Outside  die  ATBCB 

Wben.meetings  are  planned  outoide 
the  agency,  such  as  at  hotels,  the  agency 
sedcs  space  accessible  to  people  with 
mobility,  hearing,  and  visual 
impainnenta.  Upon  request, 
commimlcation  techniques  such  as  large 
print,  braille,  and  cassettes  are  provided 
to  ensure  that  meetings  are  accessible  to 
those  penons  with  hearing  and  visual 
impainnenta  or  who  are  mentally 
retarded  or  have  learning  disabilities. 

For  persons  wltfi  leiniing  disabilities 
or  mental  retardation,  the  Board  can 
offer  (1)  short  direct,  clear 
presentations;  (2)  pictures  that 
supplenitait  written  materials  when 
possible;  (3)  ihaps  witii  directions  to 
meeting  ^ace;  (4)  cassette  recordings  of 
meetings;  (5)  support  materials  to  review 
prior  to  meetings. 


When  the  Board  works  with  local 
organlzera  to  make  necessary 
arrangements,  accessibility  is  assured.    . 

Meeting  Program 

When  requested,  the  agency  provides 
various  communications  techniqves  to 
make  Ita  written  and  visual  matnials 
(e.g..  agendo,  report,  slides,  or  meeting 
proceedings)  accessible  to  people  with 
visual  hnpainnenta' Material  can  be  , 
provided  in  Ixaillei  on  cassettes,  on 
wordrprooessing  disks,  and  readers  are 
available.  Siqiport  materials  can  bfl! 
provided  to  putidpanto  for  review  prior 
to  a  meeting. 

Areas  for  Future  Development 

Meetings  held  at  ATBCB  office: 
Visual  alarms  which  the  agency  has 
purchased  should  be  installed  by  the 
building  management 

Consideration  could  be  given  to 
adding  names  and  titles  in  raised  letters 
and  braille  to  offices.  Raised  numerals 
and  braille  need  to  be  added  to  elevator 
door  jambs  and  other  doors  in  the  hall 
sudi  as  the  janitor's  doset  and  on  the 
other  floore. 

Meetings  outside  ika  A  TSCB: 
Information  abonit  acoeaeibility  of  tiie 
meeting  site  (Board  meetings  at  the 
Department  of  Transporta^n.  for 
examirf*)  cioidd  be  induded  ih  tbe ' 
meetiiig  announceniMit  in  the  Federal 
Reglatar.  A  map  showing  location  of  the 
meeting  area,  restrooms.  and  dining  area 
could  be  maide  available. 

To  notify  die  general  public  that 
accommodations  for  people  with 
disabilities  are  availaUe  on  request  at 
public  meetings,  the  agency  could  use 
several  methods:  (1).A  notice  in  the 
Federal  Reglstat;  (2)  a  notice  to  national 
computer  bulletin  boards  and 
ofgaOizations  with  telephone  hotlines 
wUch  are  used  by  people  with 
disabilities;  fQ  notices  in  meeting 
announcemeiits.  brotAures.  press 
releases  and/or  any  odier  pubUcations; 
(4)  notices  to  organizafions  and  agendes 
of  and  for  Indvlduals  with  disabflUties. 
Assistive  listening  systems  are  also 
available  at  meetings. 

Section  504    Self-Evatuation  Report 

Conclusion 

The  mandate  of  the  U.$.  Architectural 
and  Transportation  Berrien  Compliance 
Board  U  to  insure  accessibility.  The 
resulta  of  the  self-evaluation  study 
indicated  that  the  day  to  day  polides 
and  activities  of  the  ATBCB  both  refled 
and  implement  that  commitment  Hie 
self-evaluation  study  conducted  l^  the 
taskiorce  not  only  proved  to  be  a 
constructive  device,  but  it  heightened 
the  agency's  in-^use  awareness  as 


Federal  Raghter  /  Vol  53.  Na  118  /  Monday.  June  20.  1988  j  Notices 28148 


welL  The  study  brovided  an 
identiiicelkMi  dflepeeifio  afees  in  wbicli 
acceHibiUty^iB|B^  be  enhenced.  ThoM 
areas  wilt  be  rfpewed  and  monitored 
by  the  ATBCB  fdr  improveioent  and 
compliance  wifb  Section  SM.  It  is  the 
consensus  andjueccmimendation  of  the 
'  self-evaluationi  task  force  that  the 
agettcy  should  pDodoct  a  eimilar  self- 
evaloatioD  tibom  on  an  annual  basis 
with  semi-annual  meetings  to  assess 
progress. 

Hkmiuu  G.  Danii|Mia. 
Acting  Executiv^Dmclor. 
[FR  Doc  88-1382^|nied  S-17-88;  8:45  am] 
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DEPARTMENT  OF 

Bureau  Of  Exp|ert 

(CasaNo.OEE-iMl  .    . 

Ontor  Vaeati4l(Mw  TampMaKly 
Dwiymo  ExpoM  PrMtogM;  Mirio  Braro 

In  the  Matter  on  Matio  Biero  indiMdually 
with  an  addiesa  St  La  Cbenalettas.  CH-IOM 
land  and  doing  baiinm 
de  Monlchoisy.  CH- 
ad;MariiSA,3 
CH-1218  Geneva. 

Data  ihoducts  &A..  8 
CH-1218  Geneva. 

geld  &A..  Galleria 

Benedettini.  CH-ttOO  Bellinnma. 
Switzerland:  TouMnex.  &A^  Via  Boidemo. 
CH-6S06  GordolaJSwitzeriand:  and  UUy 
Merchandising  CtK.  TaborstrasM,  Vienna. 
Austria,  Respondjelits. 

Order  Vacating  Older  Temporarily 
Denying  Export  Privilegaa 

On  April  22,  )M8  an  ex  parte  Order 
Temporarily  D^^ying  Export  Privileges 


Tr^onens,  S«vi 
at:  Samata  &Am  . 
1207  Geneva,  Sw^ 
Chemin  Tavenw] 
Switieriand;  Grai 
Chemin  Tav( 
Switzeriand:  Fin 


was  issued  by 
AdminletrationI 
States  export 
referenced 
scheduled  to 
June  1, 1986, 
Enforcement, 
Administiei 
Department  of 
requested 
respeqttoall 
Brero  and 
Samata).  WiA 
Samata.  OEB 
With  the 
Brero  and  &II 
doctunentato 
transactions  wl 
DEB'S 


Bureau  of  Expwt 
hicfa  denied  an  Untted 
to  the  above 
lliat  Order  is 
on  June  21. 1888.  On 
oe  of  Export 
ofEjqmt 
Inited  States 
(OEE) 
of  that  Order  with 
its.  except  Mario 
(Brero  and 
to  Brero  and 
ained  "(ijn  connection 
investigatfam,  Mario 
S.A.  submitted 
relating  to  the 
are  the  foctia-of 
itkm.  Based  on  those 


doeaments.  cdifHed  wiHi  flMro  and 
Samata's  repreMntation  that  diey  witt 
return  to  1h*  Ui  fted  States  die  UiS.' 
origin  goods  whish  aa^intfieir  * 
possessitm  and  <^trol,  OEEB  is  hot ' 


seeking  renewal  of  the  tenqiorary  denial 
order  against' Mario  Breto  and  Samata 
S.A."  In  a  footnote  found  on  page  2  of 
that  rieqttest.  OEB  went  cm  to  say  that  it 
"would  not  oppose  a  motion  by  Brero 
and  Samata  to  vacate  the  April  22, 1988 
Order  as  it  applies  to  them  before  ito 
expiration  date  of  June  21. 1988." 

On  June  2.' 1988,  counsel  for  Brero  and 
Samata  requested  the  immediate 
vacation  of  the  April  22, 1988,  Order  as 
it  applies  to  Brero  and  Samata  before  its 
expiration  date. 

Therefore,  given  that  OEE  has  not 
requested  renewal  of  the  Order  with 
respect  to  Brero  and  Samata  and  has 
stated  ito  intention  not  to  oppose  Uie 
vacation  of  the  Order  with  respect  to 
Brero  and  Samata  should  sndi  a  request 
for  vacation  be  made,  and  given  that 
counsel  for  Brero  aiui  Samata  have,  in 
fact  reqoested  vacation  of  die  Order,  I 
herriiy  vacate  die  A^nil  22, 1988,  Order 
Temporarily  Denying  Eiqwrt  Privileges 
with  respect  to  Mario  Brero  and  Samata 
S.A. 

This  Order  win  be  published  in  the  Federal 


Dated:  Jane  IS.  1988. 


Assistant  Secretary  for  Export  En  foicement 
[FR  Doc.  88-13837  nied  6-17-88;  8>t5  am] 


Nalional  OoMHiic  and  AtmotplMrfc 


Naw  Engimd  Flahary  ManaQamant 


n  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  New  England  Fishery 
Management  CouncU  will  convene  a 
public  meeting  at  die  Hdiday  Inn. 
V\roodbury  Avenue,  Portsmouth,  NH,  on 
June  29. 1988.  at  1  p  jn^  to  discuss 
reporto  of  the  Groundfish.  Coastal/ 
Anadromous.  Atlantic  Salmon  and 
Environmental  Affairs  Oversight 
Committees.  The  Cooncil's  Lobster 
Committee  will  review 
recommendations  on  an  escape  vent 
size  hicrease.  and  (he  Council  will  vote 
on  die  issue.  Northern  shrimp  and  its 
relationship  to  die  Exempted  Fishedes 
Program  %vill  be  discussed  also,  along 
with  a  presentation  on  the  Council's 
conservation  engineering  pn^ect  llie 
public  meeting  wiU  reoesa  at  8i>ja., 
reconvene  an  June  SO  at  9  a  jn.,  and 
adjourn  when  agenda  items  are  : 
comirieted-  '  -  •-'         --■' 

ForAvther  Infonnadon.  contact' 
Douglas  G.  MatshaU.  Executive  Director, 
New  Eiiglaidd  PMieryMtanagemeBt 
Council,  Suntaug  Office  Park.  S        - '   '* 


Broadway.  (Route  One),  Saugns.  MA 
01906;  telephone:  (617)  231^M22. 

Date  Jane  14. : 
RichMdlLI 

Director,  OffiaecfPisheriea  Conaemtion  and 
Management,  NationaJ  Marine  Ffsheriee 
Service. 

[FR  Doa  88-13828  Filed  8-17-88: 845  am] 


Cound, 

AOBICV:  National  Marme  Fisheries 
Service.  NOAA.  Commerce. 

The  date  for  the  public  meeting  of  the 
Western  Pacific  Fishery  Management 
Council's  Man  Monitoring  Team  (PMT), 
as  iMevioasly  published  in  the  Federal 
Registav  (58  FR  21722.  June  ft  1987>  hrs 
ben  changed  as  follows: 

Avnr:  June  14, 1988. 
7o.- June  21, 1988. 

All  other  infioimadon  remains 
unchanged.  For  further  iidormatioo 
contact  IQtty  SImonds.  Executive 
Director,  Western  Pacific  Fishery 
Management  Council  1184  Bi^u^t 
Street.  Room  1405.  Honolulu.  HI  96813; 
telephone:  (808)  523-136a 


Dale:  |hw  14.1 
RichsfdH.! 

Director,  Office  ofPkheriee  Conaerration  and 

Management,  NationaJ  Marine  Fkhaiee 

Service. 

[FR  Doc.  88-13827  Filsd  a-17-8fl(  8:45  am] 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 


Announcamant  of  Acoaplanoa  of  ITA- 
370P  FcnM  iar  Cartain  Cotlon  and 


Bxponiao  iram  ma  unnaa  swaNBior 
Aaaaaibly  In  tho  DomMean  RapuMte 


luns  15, 1888. 

AQmcv:  Committee  for  die 
Implementation  of  Textile  Agreementa 
(CTTA). 
AcnoN:  Notice. 

AUTHOnrrv:  Executive  Order  11851  of 
March  3. 1972,  as  emended:  section  204 
of  die  Apicolbual  Act  of  1968.  as 
amended  (7  U.S.C  1854):  President's     . 
February  20, 1988  announcement  of  a , '. 
Special  AqcMS  PrograoL 

FOR  RNITHni  NWOMMTION  contact:    ? 
Naomi  Preemaii,  Intemational  Trade 
SpeciialiSt,  Office  of  Textiles  and'      " 
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A|>pareL  U.S.  Department  of  Commerce. 
(202)  377-«212. 


rARV  NWOMMTION:  The 
purpose  of  this  notice  is  to  advise  die 
public  that  on  lune  22, 1988.  U.S. 
Customs  will  start  signing  the  first 
section  of  the  form  ITA-aTOP  for 
shipments  of  cut  parts  destined  for  the 
Dominican  Republic.  This  form  helps 
govern  shipments  which  the 
Govemmeaiof  theiJeooiiMcan  Republic 
intends  io  exports  the  United  States 
under  the  Caribbean  Basin  S|»dd 
Access  Program.  These  products,  which 
are  asseral^  in  the  Doaninicaa 
Republic  from  parts  cut  in  the  United 
States  from  fabric  formed  in  the  United 
States,  are  governed  by  U.S.  Tariff 
(TSUSA)  item  number  807.0010. 
Interested  parties  should  be  aware  that 
shipments  of  cut  parts  in  Categories 
338/638.  339/639. 340/64a  342/642  and 
347/348/647/648  should  be  accompanied 
by  a  form  rrA-370P,  signed  by  a  U.S. 
Customs  officer,  prior  to  export  from  the 
United  States  for  assembly  in  the 
Dominican  Republic  on  or  after  June  22. 
1988.  The  goods  assembled  from  these 
cut  parts  are  for  export  from  the 
Dominican  Republic  during  the  period 
December  1. 1986  throng  May  31. 1989. 
Assembled  goods  expwted  from  the 
Dominican  Republic  i»ior  td  December 
1. 1988  will  be  denied  entry  under  the 
Special  Access  Pro-am.  but  may  be 
entered  with  a  regular  visa. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  die  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  die  United  States 
Annotated  (siee  Federal  Raf^ster  notice 
52  FR  47745.  published  on  Decemlier  16. 
1987).  Also  see  53  FR  20357.  published 
on  June  3, 1988. 
laoMsUBdib, 

Chaimtan,  Committee  for  the  Implementation 
of  Textile  Agreements. 
lime  IS.  1988.  ;..  ^       -     % 

(FR  Doc  86-13M3  Filed  ft-i^Mi:^  aai<. 


Adfuelment  Of  Import  Unite  fer 


UMI 


Flw  Texlie  ProductrProduced  or 
Manufactured  in  the  PMIipphMe 

)unel5.ige8. 

AOCNCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits.  ' 


EFncnVI  DATK  June  23, 1988. 
AUTHOMTV:  Executive  Order  11651  of 
Mardi  3, 19^  as  amended;  section  204 
of  die  Agricultural  Act  of  1956,  as 
amended  (7  U.S.a  1854). 


>:f. 


ran  rmrMm  mnmmtmtm  contact: 
Kimbang  Hiam,  IntetnaticHial  "nrade 
Specialist.  Office  of  Textiles  and 
^parel,  U.S.  Department  of  Commerce, 
(202>  377-4212.  Fw  information  on  die 
quota  atatoa  of  tiieaaliiDitSi  lelw  tc^ 
Quota  Status  RepiMts  posted «a  itm--'- 
bulletiB  boards  of  each  Gttitoai  pdiler 
call  (202)  S3M735.  Fbr  fatfonna^  on 
embai^goes  and  quota  tent^Bingi  cell 
(202)377-8715.  , 

suPMoaMTAiiv  wpowmation:  The  " 

current  limits  for  certain  sublevels  in 
Group  I  and  the  limit  for  Group  n  are 
being  adjusted,  variously,  for  swing, 
carryover  and  carryforward  used. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  Correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11. 1987). 
Also  see  53  FR  163,  published  in  the 
Federal  Register  on  January's.  196a    y 

The  letter  to  die  Gommissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  m)t  designed  to  in^ment  eXtt^ 
the  iMt)visions  of  the  bilateral 
agreement,  but  are  designedto  aasist 
only  in  the  implementation  of  certain  of 
its  provisions. 
JuBMlLBdib. 

ChairmoB,  Committee  for  the  Implementation 
of  Textile  Agreements. 

COMMTTTBE  FOR  THE  IMPLEMENTATION 
OF  TEXTILE  AGREEMENTS 

June  15, 1988. 

Commissioner  of  Customs,  Department  of  the 
Treasuiy,  Washington,  D.C.  20229. 
Dear  Mr.  Commiastoner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  sa  1967  by  the 
ChaiimaB.  CoBSiittee  for  the  InplegBaatstion 
,  of  Textile  Ayeements.  conceiaiBg  iaports  of  : 
certain  oettoB.  wool,  owt-aiade  fiber.  }ri)k    - 
blend  and  ether  veseUble  fiber  textUes  and 
textfle  pradacts,  produced  or  maanCsetured  In 
thePidlipptneeande39QTteddHr^tbe  . 
period  which  begem  QB  lanuaiy  1 1986  end 
extends  Ihiough  Deoaaber  31. 1998. 

Effective  on  June  23. 1988,  the  directive  of 
December  30. 1967  is  hereby  amended  to 
adjust  the  current  limits  for  the  following 
categories,  as  provided  under  the  tenns  of  the 
current  bllatenl  agreement  between  the 
Govenunents  of  the  United  States  and  the 
Philippines. 


Cais0o>y 

Aidiuslsit12.«MW6itbiill> 

333/334 

163.921  doesR  o(  tstiieh  not  mora 

9WA  23.687  doesn  shal  be  in 

CaMgoiy.333. 

335 

1O2.062daesn. 

336- 

396.278  docsn. 

337/637 .. 

1.176j000tfana 

33S/338 ... 

1,241,176  doosa 

340/640. 

722:541  doan  of  aMch  not  mora 

9m  VITASi  dOBsn  shsl  be  In 

siwiir"  L* 

iSssss^'^^'^y 

»40«I2.-1...^ 

9itMSt»mn- 

»!•;  .„...„.... 

tOO^etl  «aeaa- 

^/948.    -.._. 

i.i98.666dofait.-..  ■^,.,V^. 

961/161      ._,. 

3ft?.,99(^dn>im    ------    '  -  '            , 

9K2/8S2    ..-..,. 

433.™-™, 

443' 

U&Mikleii:^  ■  ■-?^-;:.f\r--i 

634 

2S6.720dana                     '          ! 

63S 

267.909  dOBWi. 

LOiiaTOdnen. 

63S/639 

1.2091904  doosa 

643.    

504,700  numbers. 

e4S/646.- 

502,750  donn: 

647/648    ™    . 

706,960dann 

650..- 

61.066  donn. 

QraupH: 

200.201. 

00,013,499  squars  yante  aquiwa 

218-219, 

lanL 

300-328, 

330.332, 

348.  3S0, 

353,354. 

'869;  986^ 

•      •  ■  -.^  f-  •f.*-»r"«m:^f    r.  #«•■  .--.-Jii 

363.  J8»- 

-i-.'S:.-'.v.  i'4-iv:^rr 

0«i4e0- 

•  .    :     ■■  .-  ■  ;-•  ■  '  -■-  '    •■■ 

.    429. 432.- 

434-44% 

■444,  44^ 

-469.484- 

,    - 

469.90». 

■  ■    '          -    1         -.  . 

003, 60^ 

-- 

629,630. 

63%644. 

653,654, 

650-0  «, 

065-670, 

and  631- 

850.  ass 

group 

Category 

AdMM  l24non«t  ImH  > 

239  .....— 

13.919,400  pounds. 

*  T?w  fenHs  haws  not  bean  adiustsd  to  aooouM  lor 
any  impans  wportsd  aNir  Dooambar  81. 1907. 

<ln  Cetorlse  340-VI>/e40-VD.  oriy  TSUSA 
numbars  30l]0S22,  301.3132.  301.314%  301J152. 
3ei.660a  301.5010.  301.5625.  961 J6S7,  361^600, 
301 J636.  301 J647. 301.9660  and  304.2306 

•in  GMsqvy  309-4  •■  TSUSA  lunbars  fwapl 
306.2646. 

•  In  cwsgry  e6»0.  at  T8U8A  wsnbais  awespl 
7Q60610r7ta.Q620.  %063Q.  708,0640.  703X1560. 
TOSaSeOi  703.1900.  7(13.1610.  703.162a  703.1630, 
709.1640  and  703.1650. 

•^  :-•'■- jA  '^  ri  '.\^'  -\- ■•■  ..  - . 

tWCeeimtttee  far  dwhaplemeBtetiop  of 
textile  Ayeements  has  deteraiined  that 
diese  actions  fall  within  die  foreign  aSiairs 
exception  to  the  rulemaking  provisions  of  5 
U.8.C.  SS3(aHl). 
Sincerely. 

James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  66-13641  Filed  6-17-Bft  6:45  am] 


/  Vol  S3,  ffo.  118  /  MbiSday.  Jmie  20,  i9te  /  Notices 


23145 


Ragbtw  notice 
y  27. 1968,  page  19322. 
the  following  footnotes 
ande69-P: 

only  TSUSA  number 


^  Niipoft  UmRs  for 
Cartiinr      ;;. 

tPvotfuood  oif 
I  in.ThtMhd;  CofToellon 

|une  15. 1968. 
In  the  Fa 
published,  on  I 
cqlumn  OQe.  i 
for  Categorie^ji 

*InCategoi]fi 
SIOSOM. 

•  In  Categonf  fleo-P.  only  TSUSA  number 
38S.S30a  j 

Chairman.  Conu  nitteefor  the  ImplementaUon 

of  Textile  Agraments. 

lune  IS,  1968.   | 

[FR  Doc.  8fr-13|i2  Filed  »-17-88: 8:45  amj 

BIUJNQ  CODE  Mimt-m 

COMMITTEEiPOR  PURCHASE  FROM 
THE  BUND  4llO  OTHER  SEVERELY 
HANDICAPPED 

ProeurwfMnt  U«t  1988  AddMons 

AOCNCV:  Comdiittee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped! ; 

action:  AddiUons  to  procurement  list 


r.  This  action  adds  to 
Procurement  ^8t  1988  commodities  to  be 
produced  by  Wpricsh<q>s  for  the  blind  or 
other  severely  (handicapped. 
EFFCCnVI  OARfe:  July  20. 198& . 
ADOWCTt:  Cofimittee  for  Purchase  frbm 
the  Blind  and! Other  Severely 
Handicapped!  prystal  Square  5.  Suite 
1107, 1755  Jefnrson  Davis  Highway, 
Arlington.  Viijginia  22202-3509. 

FOR  FimTMER  ^^tramuTiON  contact: 

E.R.  Alley.  Jr.  |(^)  557-1145. 

surMCMCNTiiif^  mformatmn:  On 
November  6  aiitd  November  30, 1987.  the 
Coinmittee  foi- [Purchase  from  the  Blind 
and  Other  Sei^rely  Handicapped 
published  notices  (52  FR  42704  and  52 
FR  45479)  of  dibposed  additions  to 
Procurement  List  1988.  December  10, 
1987  (52  FR  4^). 

Comments  Were  received  from  the 
current  contractor  for  the  six  clamps, 
loop  (hereinafter  clamps)  proposed  for 
addition  to  the  Procurement  List 

The  major  issues  raised  in  tiie 
comments  reo^ved  related  to  the 
qualification  <^  dieivoricshop.  capability 
of  the  worksht]^  to  produce  ttie  clamps, 
the  fair  market  price,  the  relative  benefit 
to  severely  handicapped  workers  in  the 
woiksh<4>.  th^  Unpact  on  die  current 
contractor,  and  conqiliance  with  the 
Administration  nocedure  Act 

QuaJUBciHioniilraM  Workshop 

The  comme^er  indicated  &at  the 
United  Cerebt«l  Palsy  Association  of 


King-Snohbmish  Counties  (UCPA) 
consists  of  twbiHivate  taoaprefit 
corporatioiis.  United  Cerebral  Palsy  of 
KiE^-Saohoraish  and  InteriiJce 
Industries.  Ina.  and  that^  damps    - 
would  be  produced  at  an  Interlake 
fadUty.  He  stated  that  only  the  artides 
of  bicorporation  and  bylaws  of  UC3>A 
have  been  reviewed  and  approved  by 
the  CommUtee;  thus,  Interiiake  has  not 
been  determined  by  the  Committee  to  be 
qualified  to  partidpate  in  Ae  program. 
He  commented  that  a  Department  of 
Labor  report  indicated  that  all  of  the 
wcMlcers  at  the  Interiake  Avenue 
producticm  facility  are  paid  above  the 
minimum  wage  and.  therefore,  that 
facility  cannot  meet  the  Committee 
requirement  that  75%  of  the  direct  labor 
be  performed  by  severely  handicapped 
workers  since  the  workers  at  that, 
fadlity  are  able  to  engage  in  normal 
competitive  employment 

The  contention  that  UCPA  consists  of 
two  separate  nonprofit  industries  is  not 
correct  Interlake  Industries  is  not  an 
incorporated  entity  and  is  only  a 
marketing  name  for  UOPA.  The 
president  of  UCPA  has  verified  that 
Interiake  Industries  does  not  have 
articles  of  incorporations,  bylaws,  or  a 
board  of  directors,  and  that  the  name  is 
used  solely  for  marketing  purposes  by 
UCPA.  The  workshop,  at  one  time,  had 
production  facilities  located  at  4400 
Interiake  Avenue,  North  and  620  ^ight 
Street  in  SeatUe.  Washington.  The  Bright 
Street  facility  was  dosed  in  December 
1987.  with  those  workers  integrated  into 
the  Interiake  Avenue  facility.  The 
statement  that  all  woiicetS  in  the 
Interiake  facility  are  hieing  paid  more 
than  the  minimum  wage,  and  that  their 
hours  could  not  be  counted  as  "severely 
handicapped  direct  labor"  is  not  coirect 
There  is  nothing  in  the  Committee's  Act 
or  regulations  tiiat  equates  capability  for 
competitive  employment  of  a  severely 
handicapped  worker  with  wages  paid  to 
that  woiicer.  The  capability  of  a  severely 
handicapped  woricer  for  normal 
competitive  employment  is  determined 
based  on  an  on-going  evaluation 
program  conducted  annually  by  persons 
qualified  by  training  and  experience  to 
evaluate  the  work  potential,  interests, 
aptitudes  and  abiUties  of  handicapped 
persons.  The  completed  Committee ' 
Form  402.  "Initial  Certification- 
Qualified  Nonprofit  Agehcw  for  Other 
Severely  Handicapped  (Public  Law  92- 
28)"  submitted  by  the  woricshop  reflects 
that  93%  of  the  direct  labor  hours  in  the 
workshops  were  performed  by  severely 
handicapped  persons. 

Based  on  the  preceding,  the  woricshop 
is  a  qualified  nonprofit  agency  for  other 
severely  handicapped  in  compliance 


with  tiiie'Gdmmittee'S  Ad  and  . ' 

regulations. 

CapaJbUityofWoikdioptoProduQ*   ,. 

The  commenter  indicated  that  the 
woricshop's  capability  to  produce  the 
large  volume  of  clamps  required  by  the 
Government  is  doubtful  based  on  the 
contention  that  production  would  be    " 
performed  at  die  Bright  Street  facility 
whidi  was  a  Woric  Activity  Center 
whose  workers  had  a  lower 
productivity.  In  addition,  he  stated  that 
the  Bright  Street  facility  was  not 
inspected  by  the  Government  to 
determine  Its  capability  to  produce  the 
damps.  He  further  contended  that  the 
damps  are  included  under  the  Defense 
Industrial  Preparedness  Program  as  vital 
items  during  war  or  national  emergency. 
He  questioned  the  workshop's 
capability  to  produce  surge 
requirements  of  the  Government  during 
these  emergency  situations. 

The  workshop  has  indicated  that  the 
clamps  will  be  produced  only  at  the 
Interlake  fadUty.  The  Committee 
requested  the  procuring  activity  to 
inspect  the  UOP  Interlake  facility  to 
determine  its  capability  to  produce  the 
clamps  being  proposed  for  addition  to 
the  Procurement  List  The  procuring 
activity,  in  its  inspection  report 
indicated  that  the  workshop  is  capable 
of  supplying  the  damps  in  a  timely 
manner.  The  report  continued  that 
"United  Cerebral  Palsy  has  had  several 
contracts  for  similar  items  and  has  no 
defidendes  noted.  This  contractor's 
past  history  and  facilities  are  considered 
satisfactory  for  successful  performance 
on  future  contracts  for  the  same  or 
similar  products ..  i  Award  is 
recommended  based  on  past  and 
present  performance."  In  addition,       '' 
personnel  from  the  National  Industries 
for  the  Severely  Handicapped  have 
inspected  the  woricshop's  Interlake 
fadUty  and  verified  that  the  woricshop  is 
capable  of  producing  the  damps. 

The  commenter  in  challenging  the 
workshop's  capability  to  produce  the 
clamps  provided  data  which  he  alleged 
substantiated  his  contention  that  the 
estimated  annual  quantities  provided  by 
the  central  nonprofit  agency  were 
understated.  In  a  chart,  he  listed  the 
quantities  procured  by  the  Government 
during  a  six  year  period  and  the  average 
annual  quantity  when  procured  by  the 
Government  rather  than  the  average 
annual  quantity  based  on  the  period 
covered  by  the  data. 

The  estimated  annual  requirement  for 
the  clamps  that  w'as  provided  by  the 
central  nonprofit  agency  was  based  on  ' 
the  most  recent  procurements  for  the 
damps.  The  six  clamps  are  procured 
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sporadically  with  no  procurements  of  an 
individual  clamp  for  one  or  more  years 
and  then,  procurements  of  varying 
quantities  in  two  or  three  consecutive 
years. 

In  the  last  six  years,  there  has  not 
been  an  annual  period  where  all  six 
clamps  were  purchased.  Based  on  the 
records  provided  by  the  commenter,  the 
maximimi  total  quantity  of  the  six 
clamps  procured  in  any  year  was 
318,000.  In  one  year,  a  quantity  of  only 
100  clamps  was  purchased.  In  1987,  only 
four  of  the  six  clamps  were  purchased. 

The  workshop  has  confirmed  that  it 
can  produce  60,000  clamps  a  month  on  a 
one-shift  basis,  or  720,000  a  year.  It  has 
indicated  that  it  is  willing  and  capable 
of  adding  a  second  and  third  shift  to 
increase  its  productive  capability,  if 
necessary.  The  capability  of  the  . 

workshop  to  produce  these  clamps  I 

exceeds  substantially  die  quantities 
procured  by  the  Government  in  any  of 
the  last  six  years.  The  workshop's 
ability  to  increase  its  production 
provides  a  capability  that  would  exceed 
the  expected  requirements  of  the 
Government  even  in  national  emergency 
situations. 

Regaidii^  the  issue  raised  by  the 
commenter  that  the  clamps  are  included 
under  the  Defense  Industrial 
Preparedness  Program,  there  is  no 
requirement  that  a  contractor  agree  to 
produce  at  the  levels  established  for 
planned  producers  under  that  program. 
However,  the  workshop  has  expressed 
its  willingness  to  become  a  planned 
producer  for  these  items  if  requested  to 
do  so  by  the  procuring  agency. 

Based  on  the  above,  the  Committee 
has  determined  that  the  workshop  is 
capable  of  producing  the  clamps  in 
compliance  with  th6  Government's 
requirements. 

Fair  Market  Price  | 

The  commenter  alleged  that  the 
workshop  could  not  produce  the  clamps 
at  the  fair  market  prices  established  by 
the  Committee  due  to  the  low 
productivity  of  the  workers  and  the 
fluctuatiog  volumes  procured  by  the 
GovetiimenL  In  addition,  the  commenter 
challenged  the  Conunittee's  fair  market 
price  determination  on  the  basis  that 
bids  of  distribotors  were  used  in  that 
determlnatioii.  He  also  contended  that 
the  fair  market  price  should  be  the  most 
recent  award  price  for  the  item  involved. 

Under  the  Committee's  Act,  the 
Committee  has  the  responsibility  for 
determining  "fair  market  prices"  for 
commodities  and  services  on  the 
Procuremeot  list  (41  U.S.C  47(b)).  The 
Committee  considers  that  die 
reasonable  bids  received  by  the 
Government  for  the  item  tinider 


coAsidefatton  are  the  best  measure  of 
the  maricet  for  that  item.  Under  its  long 
standing  pricing  policy,  the  Committee 
determines  the  initial  fair  market  prices 
for  items  being  added  to  the 
.  Procurement  List,  which  had  been 
recently  procured  by  the  Government, 
based  on  the  median  of  the  reasonable 
bids  which  were  received  on  the  most 
recent  procurement,  or  the  award  price 
increased  by  5%,  whichever  is  greater. 
Thus,  the  workshop  is  not  required  to 
produce  these  clamps  at  the  most  recent 
award  prices. 

The  contention  that  prices  of 
distributors  (dealers)  should  not  be  used 
in  the  Committee's  fair  market  price 
determination  is  considered  irrelevant 
since  the  bids  are  submitted  by  the  firms 
with  die  full  intention  and  anticipation 
of  receiving  a  contract  for  the  item. 

Based  on  the  preceding,  the  prices 
established  by  the  Committee  are 
considered  to  be  reflective  of  the  market 
for  the  clamps  and  are  fair  maricet  prices 
within  the  policies  and  procedures  of  the 
Committee. 

Regarding  the  workshop's  capability 
to  produce  the  clamps  at  the  fair  maricet 
prices  established  by  the  Committee,  the 
workshop  has  successfully  produced 
four  of  the  six  clamps  under  competitive 
contracts,  and  has  provided  assurances 
of  its  ability  to  manufacture  the  six 
clamps  at  the  fair  market  prices 
established  by  the  Committee. 

Benefits  to  Handicapped  in  Workshops 

The  commenter  alleged  that  the 
addition  of  the  clamps  to  the 
Procurement  List  will  increase  the  cost 
to  the  Government  without 
commensurate  benefits  to  the 
handicapped.  The  legislative  history  of 
Public  Law  92-28  recognizes  that  the 
primary  purpose  of  the  Act  is  to  create 
job  opportunities  for  blind  and  other 
severely  handicapped  individuals  and  to 
assist  in  the  rehabilitation  of  those 
individuals  through  work  (House  Report 
No.  92-228,  May  25. 1971).  The  Act  also 
assigns  to  the  Committee  the 
re^onubility  for  establishing  the  fait 
market  price  for  commodities  and 
services  on  its  Procuremmt  List.  If  a 
proposed  addition  to  the  Procurement 
List  will  create  work  for  blind  or  other 
severely  handicapped  individuals,  and 
the  proposed  price  meets  the 
Committee's  criteria  as  a  fair  market 
price,  there  is  no  reqoirement  for  the 
Committee  to  try  to  balance  the  trade- 
off between  any  added  costs  to  the 
Govenuneot  against  the  opportunities 
for  the  employment  of  blind  or  other 
severely  handicapped  persons.  The 
workshi^  has  indicated  that  the 
produfttina  rp.qiiiri»d  to  laanyt^^imy  the 
sbc  clamps  will  provide  fiiQ-time 


employment  for  over  seven  individuals. 
Thus,  the  production  of  these  (Jamps 
clearly  meets  the  purpose  of  Pub.  L  92- 
28  of  providing  the  opportunity  for  the 
employment  of  a  significant  number  of 
severely  handicapped  individuals. 

Impact  on  Current  Contractor 

The  commenter  indicated  that  the 
addition  of  the  clamps  to  the 
Procurement  List  would  impair  his  firm's 
ability  to  be  competitive  for  the  items 
involved  and  would  provide  an  unfair 
advantage  to  the  workshop  in  competing 
for  the  other  items  not  on  the 
Procurement  List.  Regarding  the  latter 
point,  the  workshop  would  have  no 
greater  advantage  in  competing  for  an 
item  than  any  other  firm  that  was 
producing  similar  items  imder  contract. 
Regarding  the  first  allegation,  the 
paramount  issue  is  whether  or  not  the 
addition  of  the  six  cUamps  to  the 
Procurement  List  would  severely  impact 
the  current  contractor.  The  commenter's 
firm  is  the  most  recent  contractor  for 
five  of  the  six  clamps  under 
consideration,  with  the  workshop  being 
the  current  contractor  for  the  remaining 
clamp.  The  value  of  the  commenter's 
firms  contracts  for  the  five  clamps  is 
about  $89,200  which  represents  about 
1.5%  of  its  annual  sales  of  about 
$6,000,000.  This  is  not  considered  to  be 
serious  impact 

Compliance  With  Administrative 
Procedure  Act 

The  commenter  contends  that  the 
Committee  did  not  comply  with  the 
Administrative  Procedure  Act  since  it 
did  not  state  in  its  notices  of  proposed 
rulemaking  what  underlying  bases  and 
data  it  will  rely  upon  in  deciding  if  the 
clamps  are  suitable  for  addition  to  the 
Procurement  List.  He  further  contends 
that  the  Committee  should  have 
provided  him  information  specifying  the 
operations  which  handicapped 
employees  would  be  performing,  the 
nature  of  their  handicaps,  their 
productivity,  actual  wages  and  other 
data  regarding  the  woricriiop's 
complianoe  with  the  Committee's 
reqoirement  that  it  have  in  place  a 
placement  program  for  severely 
handicapped  employees,  its  ability  to 
meet  labor  requirements  and  its 
relationships  with  suppliers  and 
commercial  firms.  He  contends  that  the 
Committee,  because  it  did  not  require 
data  of  this  type  to  be  provided  to  it. 
does  not  have  an  adequate  basis  to 
determine  the  suitability  of  adoHng  die 
items  to  die  Procurement  List.  He 
related  that  in  another  case  on  a  writing 
paper  pad.  tlH  Ccouaittee  requirwl  a 
cost  breakdown  far  that  item. 


While  a  disclosure  of  technical  basis 
in  the  notice  of  proposed  rulemaking 
may  be  appMpriate  in  complex 
technological!  rulemaking  such  as  the 
nuclear  safety  case  the  commenter  cites, 
the  Adminisvative  Procedure  Act  is 
satisfied  if  the  notice  contabis  the  terms 
of  the  proposed  rule.  5  U.S.C.  553(b)(3]. 
The  notices  contain  these  terms:  a 
recitation  thait  if  the  rule  is  adopted,  all 
Federal  agencies  will  be  required  to 
purchase  the  clamps  from  workshops  for 
the  blind  or  pther  severely  handicapped. 

The  Committee  has  provided  to  the 
commenter  ^|  records  used  in 
determining  die  suitability  of  these 
clamps  for  apdition  to  the  Procurement 
List  which  it  is  legally  required  to 
disclose  under  the  Freedom  of 
Information  Act.  Since  February  1987, 
the  Committee  has  not  required  the 
types  of  add|tf  onal  information  which 
the  commenrar  contends  it  should 
review  and  disclose.  It  considers  that 
the  data  that  it  has  required  and  relied 
on  is  sufficient  for  it  to  determine  the 
suitability  of;  the  addition  of  the  clamps 
to  the  ProcuiJ0ment  List. 

The  instanjqe  referenced  by  the 
commenter  regarding  the  cost 
breakdown  fbr  a  paper  pad  item 
occurred  becj^use  a  portion  of  the 
Govemmentlfl  requirements  for  the  item 
under  consideration  was  ah«ady 
produced  by  A  workshop  under  the 
Committee's  program.  Committee 
procedures  require  that  the  fair  market 
price,  in  situations  of  that  type,  be 
determined  l^jr  averaging  the  fair  market 
price  determmed  under  the  Committee's 
initial  fair  mfHcet  pricing  procedure  and 
workshop  co0ts.  Consequently,  a  cost 
breakdown  for  the  item  was  necessary 
and  required 

Conclusion 

The  Committee  has  determined  that 
the  workshop  is  capable  of  producing 
the  six  clamps  at  the  fair  maricet  prices 
determined  in  accordance  with  the 
Committee's  |;ticing  policy,  the 
workshop  me^ts  the  definition  of  a 
qualified  nonUrofit  agency  for  the  blind 
under  the  JawfiU-Wagner-O'Day  Act,  the 
addition  of  thS  clamps  to  the 
Procurement  lijist  will  not  have  a  serious 
adverse  imp^dt  on  the  contractor  for  the 
clamps,  the  ajodition  is  in  compliance 
with  the  Coniihittee's  Act,  rqpdations 
and  procedunas,  and  the  Committee's 
actons  are  in  compliance  with  the 
Administrative  Procedure  Act 

After  consii^eration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  thftt  Uie  six  clamps  are 
suitable  for  ptt>curement  by  the  Federal 
Government  under  PubUc  Law  92-28, 85 
Stat.  77  (Wnl  (41  U.S.C.  46-48c).  and  41 
CFR  51-2.6.   ' 
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I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  listed. 

c  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  procured  by  the 
Government. 

Accordingly,  the  following 
commodities  are  hereby  added  to 
Prociu«ment  List  1988: 
Clamp,  Loop 

5340-00-103-2945 

5340-00-104-5060 

5340-00-500-0403 

5340-00-254-5025 

5340-01-156-^483 

5340-00-37S-2091 
RR.  Alley,  |r.. 
Acting  Executive  Director. 
[PR  Doc.  88-13869  Filed  6-17-88:  a-4S  am] 
MUNQCOOE  ( 


DEPARTMENT  OF  DEFENSE 

Department  off  ItM  Navy 

Naval  neaaarch  Advleory  Committee. 
Cloeedr 


Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.),  notice  is  hereby  given  that . 
the  Naval  Research  Advisory 
Committee  will  meet  July  11-15  and  July 
18-22, 1988,  at  the  Applied  Hiysics 
Laboratory,  University  of  Washington, 
Seattle.  Washington.  Sessions  of  the 
meeUng  will  commence  at  8:00  a.m.  and 
terminate  at  5.-00  pan.  on  all  days.  All 
sessions  of  the  meeting  will  be  closed  to 
thepublic. 

Tne  purpose  of  the  meeting  is  to 
discuss  basic  and  advanced  research. 
The  agenda  for  the  meeting  will  include 
briefings  and  presentations  pertaining  to 
Superconductivity;  Import{mce  of 
Environmental  Data;  and  Automation  of 
Ship  Systems  and  Equipment.  These 
briefings  and  presentations  contain 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  tliat 
the  public  interest  requires  that  all 


sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(c)(l) 
of  Title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  LW. 
Snyder.  U.S.  Navy,  Office  of  Naval 
Research,  800  Quincy  Street,  Ariington. 
VA  22217-5000. 

Dated:  June  IS.  1988. 
David  A.  Guy. 

Commander.  JAGC,  U.S.  Navy.  Akamate 

Federal  Register  Liaison  Officer. 

[PR  Doc.  88-13796  Filed  6-17-88;  8:45  am] 


DEPARTMENT  OF  EDUCATION 
Imitation  of  AppNcationa  for  New 


Centera  for  ttie  Retraining  of 
Dialocated  Woffeera  Program 
<Demonahallofi  Centera)  for  Ficcai 
Year  1988  (CFDA  Na  84.193) 

Purpose:  To  provide  assistance  to 
establish  demonstration  centers  to 
retrain  dislocated  workers  in  order  to 
demonstrate  the  applicability  of  general 
theories  of  vocational  education  to  the 
specific  problems  of  retraining  displaced 
woricers. 

Deadline  for  Transmittal  of 
Applications:  Septembw  16. 1988. 

Deadline  for  Intergovernmental 
Review  Comments:  October  16. 1988. 

Applications  Available:  July  8, 198& 

Available  Funds  Anticipated: 
$431,000 

Estimated  Average  Size  of  Awards: 
$431,000. 

Estimated  Number  of  Awards:  1. 

Project  Period:  Up  to  24  months. 

Invitational  Priority:  Under  34  CFR 
75.10S(c)(l).  the  Secretary  invites 
applications  from  community  colleges 
having  existing  dislocated  woricer 
training  programs  for  a  project  to 
establish  and  operate  a  demonstration 
center  for  the  retraining  of  dislocated 
workers  in  which  there  is  significant 
State,  local,  and/or  private  sector 
involvement,  commitment,  and  support, 
and  for  which  materials  describing  the 
establishment  and  operations  of  the 
project  will  be  prepared,  as  appropriate, 
for  dissemination  to  other  dislocated 
woricer  training  centers.  Applications 
that  meet  this  invitational  priority  will 
not  receive  a  competitive  or  absolute 
preference  over  other  applications  that 
do  not  meet  this  priority. 

Criteria  for  Evaluating  Applications: 
The  Secretary  assigns  the  fifteen  |>oints. 
reserved  in  34  CFR  411.30(b).  to  the 
selection  criterion  (h)— Mvate  Sector 
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•  Involvement— in  34  CFR  411.31(h]  for  a 
total  of  20  points  for  that  criterion. 

Applicable  Regulations:  (a)  The 
regulationB  in  34  CFR  Parts  400  and  411; 
and  (b)  the  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants],  Part  75 
(Direct  Grant  Program),  Part  77 
(Definitions  That  Apply  to  Department 
Regulations),  Part  78  (Education  Appeal 
Board),  and  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

Other  Information:  An  award  will  be 
made  through  a  cooperative  agreement 
that  gives  the  Department  a  significant 
role  in  monitoring  the  entire  course  of 
the  project 

For  Applications  or  Information 
Contact  Paul  R.  Geib,  Jr.,  National 
Projects  Branch,  Division  of  Innovation 
and  Development  Office  of  Vocational 
and  Adult  Education.  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.  (Room  519,  Reporters  Building], 
Washington,  DC  20202-5516.  Telephone 
(202)  732-2359.  j 

Program  Authority:  20  U.S.C.  2415. 

Dated  Jwie  la  198a 
Bonnie  Cuiton, 

Assistant  Secretary  for  Vocational  and  Adult 

Education. 

[FR  Doc.  8»-13785  Filed  6-17-88: 8:45  am] 
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Proiect 
Na 


1510-001 
2677-002 


Proiect  name 


Kaukauna  Hydro  Project 

Badger-Rapide  Croche 

nyoro  iiujecL 


-do. 


An  Environmental  Assessment  (EA) 
was  prepared  for  each  of  the  above 
proposed  projects.  Based  on 
independent  analysis  of  the  above 
actions  as  set  forth  in  each  EA.  the 
Commissioo's  staff  concludes  that  these 
projects  would  not  have  significant 
effects  on  the  quality  of  the  human 
environment  Therefore,  an 
environmental  impact  statement  for 
these  projects  will  not  be  prepared. 
Copies  of  each  EA  are  available  for 
review  in  the  Conuniasion's  Division  of 
Public  Infonnation.  Room  lOOa  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426. 

Lois  0.  Cashell. 

Acting  Secretary. 

[FR  Doc  86-13845  Filed  8-17-88;  8:45  am] 

MUMS  OOOC  SnT-M-M 


DEPARniENT  OF  ENERGY 
Economic  Rogulatory  Adininistraaon 
[ERA  ooawi  Na  ae-ex-NQi 


Ocean  state  Powwv;  Conditional 
AuthoriaUon  To  Import  Natural  Gas 

AOENCV:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Order  Ckanting  Conditional 
Authorization  To  Import  Natural  Gas 
from  Canada  and  Granting 
Interventions. 

SUmiAllv:  The  Economic  Regulatoiy 
Administration  (ERA)  of  the  Department 
of  Eneigy  (DOE)  gives  notice  that  it  has 
issued  a  conditional  order  to 
Ocean  State  Power  (Ocean  State) 
granting  authorization  to  import  natural 
gas  bom  Canada  to  the  U.S.  The 
conditional  order  authorizes  Ocean 
State  to  import  up  to  100,000  Mcf  per  d^y 
of  Canadian  natural  gas  from  ProGas 
Limited  over  a  20-year  period  beginning 
on  the  date  of  first  delivery.  The  order  is 
conditioned  upon  review  by  the  DOE  of 
the  final  Environmental  Impact 
Statement  on  Ocean  State's  power  plant 
construction  and  Tennessee  Gas 
Pipeline  Company's  pipeline  facilities 
currently  being  prepared  by  the  Federal 
Energy  Regulatoiy  Commission,  and 
completion  by  DOE  of  its  National 
Environmental  Policy  Act 
responsibilities. 

Major  License  Applications 


A  copy  of  diis  order  it  available  far 
hispection  and  oopfing  in  the  Natural 
Gas  Oiviaian  Docket  Room.  GA-07& 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington.  DC  20S8S. 
(202)  566-9478.  The  dodcet  room  is  open 
between  tbe  hoars  of  8:00  ajn.  and  4:30 
p.m.,  Monday  through  Friday,  except 
hotidays. 

Issued  in  Washington,  DC,  June  13, 1988. 
Constance  L.  Bnddey, 
Acting  Director,  Office  of  Fuels  Pn^nuns. 
Economic  Regulatory  Administration. 
[FR  Doc  88-13834  Filed  fr-17-88;  8:45  am] 
aNJJMO  CODE  Ma»-oi-« 

Federal  Enargy  Ragulalory 
Commisalon 

[Proiact  No*.  1S10-001  and  2677-002] 

AvaHabiUty  of  Environmental 
AseeaaMMnto  and  Findings  of  No 
Signifieant  intpaet;  City  of  KaukMma, 
Wl 

]une  15. 1988. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1966,  tiie 
Office  of  Hydropo¥rer  Licensing,  Federal 
Eneigy  Regulatory  Commission 
(Commission),  has  reviewed  the 
appUcations  for  major  license  listed 
below  and  has  assessed  the 
environmental  impacts  of  each  of  the 
proposed  developments. 


Stale 


'*■  -    . — . 
waier  Dooy 


FoKRiwar.. 
— do 


Town  or  naarasi  comiy 


Kaukaur«a. 
A 


A()filcanl 


City  of  Kaukauna.  Wl. 
Do. 


[Docket  Na  RE8S-1-000] 

Kansas  Gaa  and  Electric  Co.; 
AppNcatldh  for  Exemption 

June  IS,  1988. 

Take  notice  that  Kansas  Gas  and 
Electric  Company  (KG&E)  filed  an 
application  on  May  IS,  1988  for 
exemption  from  requirements  of  Part  290 
of  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
concerning  collection  and  reporting  of 
cost  of  service  infonnation  under  section 
133  of  the  IHiUic  Utility  Regulatory 
Policies  Act  Order  No.  48  (44FRS8687, 
October  11, 1879).  Exemption  is  sou^t 
frt)m  the  requirement  to  file  oa  or  prior 
to  June  30. 1088  and  biennially 
thereafter,  information  on  the  costs  of 
providing  electric  service  as  specified  in 


Subparts  B.  C,  D,  and  E  of  Part  290.  In 
addition.  KG&E  requests  a  waiver  of  the 
requirement  that  an  application  shall  be 
filed  "no  less  than  18  months  prior  to  the 
time  the  information  would  otherwise  be 
required"  (section  290.e01(a)]. 

Copies  of  the  application  for 
exemption  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  The  Commission's 
regulations  require  that  said  utility  also 
apply  to  any  state  regulatory  authority 
having  jurisdiction  ovw  it  to  have  the 
application  published  in  any  offical 
state  publication  in  which  electric  rate 
change  appUcations  are  usually  noticed, 
and  that  the  utility  pobliih  a  aununary  of 
the  apptication  in  newspapers  of  general 
circulation  in  the  afCected  jurisdiction. 

Any  person  desiring  to  present  written 
views,  arguments,  or  other  comments  on 
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the  appiicatioli  for  exemptk»  should  file 
such  infonMt^D  with  the  Federal 
Energy  Regal4^  ComiBission,  S25 
North  Capital  i^tieet  NW..  Washkigton, 
DC  20428,  on  kbefora  45  days  following 
the  date  this  itqtice  is  published  in  the 
Fedeial  Ragis^r.  Witfiin  diat  45  day 
period,  such  pittson  must  also  serve  a 
copy  of  such  oomments  on:  Mr.  Robert  F. 
Oakes,  Manager  of  Rates.  Kansas  Gas 
and  Electric  Gooipany.  P.O.  Box  208, 
Wichita.  Kansas. 
Loi*D.CaaMI.|] 
Acting  Secretaiyi 
[FR  Doc.  88-138116  Filed  6-17-«8;  8:45  am] 
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InvenloriM  1^  Storage  Task  Group, 
Coordinating  jSubcommtttao  on 
Petrolauin  St^faga  ft  Transportation, 
National  Palralsuni  Cound^  Opan 
Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Inventories  &  Storage  Task 
Group  of  the  Coordinating 
Subcommittee  on  Petroleum  Storage  ft 
Transportation  of  the  National 
Petroleum  Council. 

Date  and  Time:  Wednesday,  fuly  13, 
1988, 1:00  PM:  thursday.  July  14. 1988, 
9:00  AM. 

PJace:  Chevron  U.S^  Inc., 
Conference  Room  314-18,  575  Market 
Street,  San  Francisco,  CA. 

Contact  tAA^me  D.  Biggerstaff,  U.S. 
Department  of  Energy.  Office  of  Fossil 
Energy  (FE-l)i  yVashnigton,  DC  20585. 
Telephone:  202jf586-'Me5. 

Purpose  of  the  farent  Council 

To  provide  i^vice,  information,  and 
recommendations  to  the  Secretary  of 
Eneigy  on  ma^tjers  rdiating  to  oil  and  gas 
or  the  oil  and  gBs  industries. 

Purpose  of  the  Meeting 

Discuss  surf  ays  and  progress  on 
assignments. 

Tentative  Agenda 

— Opening  rembrks  by  Chairman  and 

Government  Cochairman 
— ^Discuss  surveys  of  inventories  and 

storage  capacity 
— ^Review  progtess  on  individual 

assignments 
— ^Discuss  anyj  0ther  matters  pertinent  to 

the  overall  assignment  from  the 

Secretary  of  Eneigy 


PuliBc  Partl>;i|>alion 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Inventories  &  Storage 
Task  Group  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  oid^y  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Task  Group  will  be  permitted  to 
do  so,  either  before  or  after  the  meeting. 
Members  of  the  public  who  wi^  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Ms.  Margie 
D.  Biggerstaff  at  die  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room.  Room  lE-iga  DOE  Forrestal 
Building.  1000  Independence  Avenue, 
SW..  Washington,  DC.  between  the 
hours  of  MO  a.m.  and  4M)  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Assistant  Secretary,  Fossil  Energy. 

[FR  Doc.  88-13835  Filed  (V-17-88:  a-4S  am] 

MLUHQ  CODE  MS0-01-M 

Uquida  Transportation  Taak  Group, 
Coordinating  Suboomnrinaa  on 
PetroieiHn  Storage  A  Tranaportation, 
National  PetrolaiMn  CouncM;  Open 
Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Liquids  Transportation  Task 
Group,  Coordinating  Subcommittee  on 
Petroleum  Storage  ft  Transportation  of 
the  National  Petroleum  Council. 

Date  and  Time:  Tuesday,  July  19, 1988, 
10:00  AM. 

Place:  The  Hyatt  Regency  O'Hara. 
North  Central  Room,  9300  West  Bryn 
Mawr,  Rosemont,  IL 

Contact  Maigie  D.  Biggerstaft  U.S. 
Department  of  Eneigy,  Office  of  Fossil 
Energy  (FE-l).  Washington,  DC  20585. 
Telephone:  202/586-'16g5. 

Purpose  of  the  Parent  Council 

To  provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  Meeting 

Discuss  pipeline  survey  and  progress 
on  individual  assignments. 


Tentative  Agenda 

— Opening  remarks  by  Chairman  and 

Government  Cochairman 
— ^Discuss  the  pipdine  survey 
— ^Review  progress  on  individual 

assignments 
— Discuss  any  other  matters  pertinent  to 

the  overall  assignment  bom  the 

Secretary  of  Eneigy 

PuUic  Participation 

The  meeting  is  open  to  the  public.  The 
Chairman  of  &e  Task  Group  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Task  Group  will  be  permitted  to  do 
so,  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Ms.  Margie 
D.  Biggerstaff  at  the  address  or 
telephone  nimiber  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  die 
Freedom  of  Information  Reading  Room, 
Room  lE-igo,  DOE  Forrestal  Building, 
1000  Independence  Avenue.  SW., 
Washington,  DC  between  the  hours  of 
9:00  AM  and  AiOD  PM  Monday  through 
Friday,  except  Federal  holidays. 

J.  AllflD  nrSmpMr, 

Assistant  Secretary,  Fossil  Energy. 

[FR  Doc.  88-13838  Filed  6-17-88:  8:45  am] 

BHJJNQ  CODE  SISO-OI^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPT8-5170SA;  FRL-339»-7] 

Certain  Cliaaiical  Pramanufactura 
Notice;  Corractioa 

AOENCV:  Environmental  {^taction 

Agency  (Q>A). 

ACTION:  Notice;  correction. 

SUMMARY:  This  notice  announces  receipt 

of  three  premanufacture  notices  that 

were  inadvertantly  misstated  in  the 

Federal  Register  of  May  26, 1988  (53  FR 

19030). 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Qeland-Hamnett. 
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Premanufactiire  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-611. 401 M  Street  SW..  Washington. 
DC  20460,  (202)  38Z-3725.  [ 

DATES:  Close  of  Review  Period:  P  88- 
1276,  P  88-1277,  P  88-1278,  July  31,  lOOa 

SUPPLEMENTARY  MRMMATNM:  In  the  PR 

Doc.  88-11841  appearing  in  the  Fedefal 
Register  of  May  26, 1988  (53  PR  19030) 
the  following  information  for  P  88-1276, 
P  88-1277,  and  P  88-1278  was 
inadvertantly  misstated  in  (OPTS-51,706] 
and  is  corrected  to  read  as  follows:  ; 

P  88-1276 

Manufacturer.  BioTechnica 
Agriculture.  Inc.  ' 

Microorganism.  (G)  Genetically 
engineered  microoiganism.  Parent 
strain:  Bradyrhizobium  japonicum  strain 
USDA 110;  Introduced  genes: 
Kanamycin/necHnycin  resistance  gene 
originated  from  Klebsiella  pneumoniae. 

Use/Production.  (G)  Two  small  scale 
field  trials:  (1)  To  determine  the  effect  of 
insertion  of  the  maricer  genes  on 
competition  and  symbiotic  performance 
under  field  conditions;  (2)  To  compare 
different  methods  of  applying  B. 
japonicum  to  soybean  seeds.  Production 
range:  4xl0>*  cells  per  year. 

Test  data.  The  wet  weight  of  soybean 
plants  infected  with  this  PMN  strain 
were  6.7%  lower  than  soybean  plants 
infected  with  the  parent  strain  after  3 
weeks  of  growth  in  a  9«enhouse. 

Exposure.  Human:  Production  and 
field  application,  maximum  of  8  people. 

Environmental  release.  Production 
and  disposal:  Cultures  sterilized  before 
disposal  in  publically  owned  treatment 
works,  soil  and  possible  groimdwater 
release  at  field  site.  Small-scale  field 
trial:  The  microorganisms  tvill  be 
applied  directly  to  the  soybean  seed 
prior  to  planting.  The  field  test  plot  will 
be  about  one  acre.  The  field  trial  will  be 
conducted  in  two  locations:  (1)  A 100 
acre  field  at  BioTechnica's  Qiippewa 
Agricultural  Station  near  Aricansaw  in 
Pepin  County,  Wisconsin  and  (2)  a  77 
acre  site  at  McAllister  Seed  Company's 
facilities  near  Mount  Pleasant  in  Henry 
County,  Iowa. 

Pa8-1277 

Manufacturer.  BioTechnica  ' 

Agriculture,  Inc. 

Microoiganism.  (G)  Genetically 
engineered  microorganism.  Parent 
strain:  Bradyriiizobium  japonicum 
isolated  bom  Chippewa  station  in  Pepin 
County,  Wisconsin:  Introduced  genes: 


Streptomycin/spectinomydn  resistance 
gene  orig^ted  from  Shigella  flexneri 
and  termination  sequences  from 
Escherichia  coli. 

Use/Production.  (G)  Two  small  scale 
field  trials:  (1)  To  determine  the  effect  of 
insertion  of  the  maricer  genes  on 
competition  and  symbiotic  performance 
under  field  conditions;  (2)  To  compare 
different  mediods  of  applying  B. 
japonicum  to  soybean  seeds.  Production 
range:  4x10**  cells  per  year. 

Test  data.  The  wet  weight  of  soybean 
plants  infected  with  this  PMN  strain 
were  9.0%  lower  than  soybean  plants 
infected  with  the  parent  strain  after  3 
weeks  of  growth  in  a  greenhouse. 

Exposure.  Human:  Production  and 
field  application,  maximum  of  8  people. 
Environmental:  Studies  of  survival  in 
field  soil  indicate  the  log  cell  number  per 
gram  of  soil  decreased  from  72  to  6.6 
over  six  weeks  in  McAllister  soil  and  72 
to  6.0  over  six  weeks  in  Oiippewa  soil. 

Environmental  release.  Production 
and  disposal:  Cultures  sterilized  before 
disposal  in  publically  owned  treatment 
works,  soil  and  possible  groundwater 
release  at  field  site.  Small-scale  field 
trial:  The  microorganisms  will  be 
applied  directly  to  the  soybean  seed 
prior  to  planting.  The  field  test  plot  will 
be  about  one  acre.  The  field  trial  will  be 
conducted  in  two  locations:  (1)  A 100 
acre  field  at  BioTechnica's  Oiii^wa 
Agricultural  Station  near  Aricansaw  in 
Pepin  County,  Wisconsin  and  (2)  a  77 
acre  site  at  McAllister  Seed  Company's 
facilities  near  Mount  Pleasant  in  Henry 
County,  Iowa. 

P 88-1278 

Manufacturer.  BioTechnica 
Agricultiu«,  Inc. 

Microorganism.  (G)  Genetically 
engineered  microorganism.  Parent 
strain:  Bradyrhizobium  japonicum 
isolated  from  Chippewa  station  in  Pepin 
County,  Wisconsin:  Introduced  genes: 
Kanamydn/neomycin  resistance  gene 
originated  from  Klebsiella  pneumoniae. 

Use/Production.  (G)  Two  small  scale 
field  frials:  (1)  To  determine  the  effect  of 
insertion  of  the  marker  genes  on 
competition  and  symbiotic  performance 
under  field  conditions;  (2)  To  compare 
different  methods  of  applying  B. 
japonicum  to  soybean  seeds.  Production 
range:  4X10"  cells  per  year. 

Test  data.  The  wet  weight  of  soybean 
plants  infected  with  this  PMN  strain 
were  &0%  lower  than  soybean  plants 
infected  with  the  parent  strain  after  3 
weeks  of  growth  in  a  greenhouse. 

Exposure.  Human:  Production  and 
field  application,  maximum  of  8  people. 

Environmental  release.  Production 
and  disposal:  Cultures  sterilized  before 


disposal  in  publically  owned  treatment 
worics,  soil  and  possible  groundwater 
release  at  field  site.  Small-scale  field 
trial:  The  microorganisms  will  be 
applied  directly  to  the  soybean  seed 
prior  to  planting.  The  field  test  plot  will 
be  about  one  acre.  The  field  trial  will  be 
conducted  in  two  locations:  (1)  A 100 
acre  field  at  BioTechnica's  Qiippewa 
Agricultural  Station  near  Arkansaw  in 
Pepin  County,  Wisconsin  and  (2)  a  77 
acre  site  at  McAllister  Seed  Company's 
facilities  near  Mount  Measant  in  Henry 
County,  Iowa. 

Date:  June  13, 1968. 
Steve  Ncivbuis-Riiiii, 

Acting  Chief.  Public  Data  Branch.  Information 

Management  Division,  Office  of  Toxic 

Substances. 

[PR  Doc.  88-13818  Filed  6-17-88;  8.-46  am] 

MXMO  COM  ( 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  N&FMRM-e) 

Window  Notic*  for  IIM  Filing  of  FM 


June  8, 1088. 

NOTICE  is  hereby  given  that 
applications  for  vacant  FM  Broadcast 
allotment  *  listed  below  may  be 
submitted  for  filing  during  the  period 
beginning  June  8, 1988  and  ending  July 
11, 1966  inclusive.  Selection  of  a 
permittee  from  a  group  of  acceptable 
iapplicants  will  be  by  the  Comparative 
hearing  process. 


Channel 


230A.. 


Oty 


RogersviMe. 


State 


Alabama 


H.  Walker  Feastarm.  ,  ;     \ 

Acting  Secretary.  Federal  Communications 

Commission. 

(FR  Doc  88-13508  Hied  0-17-88: 8:45  am] 

MUMQ  CODE  ma-ai-M 


Applications  for  Consolidated  Hearing; 
Valmedia,  Inc.  et  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


■  This  allotinent  wa*  authorized  in  MM  Docket 
No.  86-36. 
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Applicwil,  Cily 


:]l 


A.  Valnmta,  trie,     ' 
Fort  Valtoy.  GA. 

B.  Bernard  A.  O'Nc^ 
Fort  Valley.  GA.  : 

C.  Christian  FM 
Applicalioo 
rannerenip.  ron 
Valley.  GA. 

D.  Holy  Spirit  FM 
Partnership.  Fort 
Valley,  GA. 


FileNa 


BPH-8609ieMD... 

BPH-86091801 

BPH-e60918OU.., 

BPH-e609ieOF„ 


MM        FEDERAL  MARITIME  COyyiSSiON 


Docket 
No. 


88-265 


2.  Pursuant  to  section  309(e)  of  die 
Communicatiotis  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designate^  for  bearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  beadiin  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  {t|ie  corresponding 
headings  at  51  jfR  19347,  May  29. 1986. 
The  letter  shoimii  before  each  applicant's 
name,  above,  ikjosed  below  to  signify 
whether  the  isnie  in  question  applies  to 
that  particular|«pplicant 

Issue  Heading  a^if/  Applicants 

1.  (See  Appendix].  C  0 

2.  Environmental,  A.i 

3.  Air  Hazard,  C,  D 

4.  Comparative,  ^\\ 

5.  Ultimate,  All    > 

3.  If  theie  is  ialni  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  seti  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington  DC.  Ilie  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Itanscriptiaii  Services, 
Inc.,  2100  M  Sljiteet  NW..  Washington, 
DC  20037.  (TefaiAone  (202)  857-3800). 

W.  Jan  Gay. 

Assistant  Chief,  ^^udio  Services  Division, 
Mass  Media  EUiifaau. 

Appendix 

Additional  Issfj^  Paragraph 

1.  To  detem^^e  whether  the  pr«^osed 
settlement  agiUement  between  (C) 
Christian  FortI  Valley  and  (D)  Spirit  is  in 
violation  of  47|  t).S.C.  311. 

(PR  Doc  aa-iasPti  FUad  fr-17-«k  &4S  am) 
MLLMQ  OOH  «71^MI 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Feilerri  RagMer  in  which  this  notice 
appears.  The  leqinrements  for 
comments  are  fcnmd  in  $572,803  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  ctmsuH  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-002744-062. 

Title:  Atlantic  and  Gulf/West  Coast 
of  South  America  Conference. 

Parties: 

Compania  Chilena  De  Navigacion 
Interoceania.  SA. 

Lykes  Bros.  Steamship  Co..  Inc. 

Compania  Peruana  De  Vapores 

Naviera  Neptuno,  S.A. 

Compania  Sud  Americana  De  Vapores 

Lineas  Navieras  Bolivianas,  S.A.M. 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
Docket  No.  86-16,  service  contract 
provisions. 

Agreement  No.:  202-007540-050. 

Title:  United  States  Atlantic  and  Gulf/ 
Southeastern  Caribbean  Conference. 

Parties: 

Puerto  Rico  Maritime  Shipping 
Authority 

Sea-Land  Service,  Inc. 

Shipping  Corporation  of  Trinidad  and 
Tobago  Ltd. 

Sym^is:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
Docket  No.  88-16,  service  contract 
provisions. 

Agreement  No.:  202-007590-048. 

Title:  United  States/Columbia 
Conference. 

Parties: 

Crowley  Caribbean  Transport.  Inc. 

CTMT,  Inc. 

Flota  Mercante  Grancolombia.  SA. 

Lykes  Bros.  Steamdiip  Co..  Inc. 

Synopsis:  The  proposed  amendment 
would  delete  Crowley  Caribbean 
Transport,  Inc.  »a  a  party.  It  wtmld  also 
conform  the  agreement  to  the 


Commission's  requirements  concerning 
Docket  No.  86-18,  service  contract 
provisions. 

Agreement  No.:  202-O07680-08& 

Title:  American  West  African  Freight 
Conference. 

Parties: 

America-Africa-Europe  Line  GMKi 

Barber  West  Africa  Line 

Farrell  Lines.  Inc. 

Maersk  Line 

Societe  Iviorienne  De  Transport 
Maritime.  Sitram 

Torm  West  Africa  Line 

Westwind  Africa  Line 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  die 
Commission's  requirements  concerning 
Docket  No.  86-16.  service  contract 
provisions. 

Agnement  No.:  202-008054-029. 

Titie:  Soodi  and  East  Africa/U.S.A. 
Agreement 

Parties: 

The  Bank  Line,  Limited. 

Lykes  Bros.  Steamship  Co.,  Inc. 

P&O  Container  Line 

Safbank  Line,  Ltd.  (Safbank) 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
Docket  No.  86-16,  service  contract 
provisions. 

Agreement  No.:  202-009502-022. 

Title:  United  States/South  and  East 
Africa  Agreement 

Parties: 

The  Bank  Line,  Limited. 

Lykes  Bros.  Steamship  Co.,  Inc. 

P&O  Container  Line 

Safbank  Line,  Ltd.  (Safbank) 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
Docket  No.  86-16,  service  contract 
provisions. 

Agreement  No.:  202-010390^016. 

Title:  United  States  Atiantic  and  Gulf/ 
Ecuador  Freight  Association. 

Parties: 

Crowley  Caribbean  Transport  Ina 

Ljices  Btos.  Steamship  Co.,  Inc. 

Ecuadorian  Line,  Inc. 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Comaiission's  requireaients  concerning 
Docket  No.  86-16,  service  contract 
provisions. 

Agreement  No.:  202-010424-01& 

Title:  United  States  AUantic  and  Gulf 
Hispaniola  Steamship  Freight 
Association. 

PartieK      ' 

Crowley  Caribbean  Ttan^tort  Inc./ 
CTMT,  faic/TVailer  Marina 


23152 


Fedttal  R^gMw  /  Vol  53.  No.  118  /  Mbftkay.  Jiine  2D.  im  j  Noticei 


■"   Transport  Corporation  (As  Oiie'  " 
•      Party)  - 

Puerto  Rico  Maritime  Shipping 

Authority 
Sea-Land  Service,  Inc. 
Shipping  Corporation  of  Trinidad  and 
Tobago.  Ltd. 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
Docket  No.  8&-16,  service  contract 
provisions. 

/l^ree/ne/}/ M7..- 203-010999-002. 
7Y/7e.-  Ecuador  Discussion  Agreement 
Parties: 

Naviera  Consolidada  SJK. 

United  States  Atlantic  and  Gulf/ 
Ecuador  Freight  Association 

Transportes  Navieros  Equatorianos 

Synopsis:  The  proposed  amendment 
would  delete  Naviera  Consolidada  S.A. 
and  add  Gran  Golfo  Express  as  a  party 
to  the  agreement.  Tlie  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  203-mil96, 

Title:  Puerto  Rico/Caribbean 
Discussion  Agreement. 

Parties: 

Hapag-Uoyd  AG 
Thos.  &  )as.  Harrison  Ltd. 
Nedlloyd  Lines.  B.V. 
Compagnie  Generale  Maritime 
Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  agreement 
would  authorize  the  parties  to  meet, 
discuss,  and  agree  upon  rates,  service 
contracts,  rules  and  service  items  in  the 
trade  between  ports  and  points  in  Puerto 
Rico  and  ports  and  points  in  Aruba, 
Curacao,  Trinidad.  Jamaica.  Haiti. 
Dominican  Republic,  Costa  Rica. 
Honduras.  Guatemala  and  El  Salvador. 
Adherence  to  any  agreement  reached 
would  be  voluntary. 

By  Order  of  the  Federal  Maritime 
Commission. 

joeaph  C  Polking. 

Secretary.  I 

Dated:  June  15, 198a 
(FR  Doc.  88-13799  Filed  6-17-88;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

BSB  Bancorp,  liK^,  ct  al;  Fonnations 
of;  AequWIiona  by;  and  Margar*  of 
Bank  Holiing  ComfMnhM 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  V  (12 
Cni  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
hoMtthgcomimny.  The  factors  that  are 


considered  in  acting  on  the  appUbations 
i  are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  avaUable  for. . 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  avaUable  tdt 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of -these  applications 
must  be  received  not  later  than  July  8, 
1968. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Sti«et  New  York.  New  York 
10045: 

1.  BSB  Bancorp,  Inc.,  Wilmhigton. 
Delaware;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Binghamton  Savings 
Bank,  Binghamton,  New  Yoric.  which 
operates  a  savings  bank  life  insurance 
department.  BSB  Bancorp  also  holds  all 
the  shajres  of  BSB  Insurance  Agency, 
which  acts  as  agent  or  broker  in  the  sale 
of  life,  casualty  and  property  insurance. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  eth  Street. 
Philadelphia,  Pennsylvania  1910S: 

1.  Conun.  Bancorp,  Inc.,  Forest  Qty. 
Pennsylvania:  to  acquire  57  percent  of 
the  voting  shares  of  The  First  National 
Bank  of  Nicholson.  Nicholson. 
Pennsylvania. 

2.  Keystone  Financial,  Inc. 
Harrisburg.  Pennsylvania;  to  acquire  20 
percent  of  the  voting  shares  of  Security 
National  Bank,  Pottstown.  Pennsylvania, 
a  de  novo  bank. 

C.  Fedefal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
Bast  Sixth  Street.  Cleveland,  Ohio  44101: 

1.  Fryburg  Bankii^  Company,  Inc., 
Fryburg,  Pennsylvania:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  die  voting  shares  of  First 
United  National  Bank,  Frybuig. 
Pennsylvania. 

D.  Federal  Reserve  Bank  of  Rkhmond 
(Lloyd  W.Bostian.  Ji'..  Vice  President) 
701  East  E^  Street.  Richmonci  VJipnt^ 
23261: 

1 .  Commonwealth  Bankahargs,  Inc.. 
Norfolk,  Virginia:  to  become  a  bank 
holding  company  by  acquiribg  lOd 


percent  of  the  voting  shares  of  Bank  of 
the  Commonwealth.  NorfoU^  Vii^giiiia. 
E.  Federal  Reserve  Bank  of  Atfanta 
(Robert  E  Heck.  Vice  President)  104  • 
Marietta  Street.  NW^AUanta.  Geoima 
30303: 

1.  CB&T Bancshaiss,  Inc.,  Columbus. 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Fort  Rucker  Bancsha^s, 
Inc..  Chillicothe.  Missburl,  and  thereby  ' 
indirectiy  acquire  Fort  Rucker  National 
Bank.  Fort  Rucker.  Alabama. 

2.  Eufaula  Bankcorp,  Inc.,  Eufaula. 
Alabama:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Eufaula  Bank  h  Trust 
Company.  EufauUu  Alabama. 

F.FedeialSesarva  Bank  <rf  Chicago    ; 
(David  S;  Epstein.  Vice  ftestdent)  230 
SouUi  LaSalle  Street  Chicago,  Illinois 
60690: 

"L  Indiang  National  Corporation, 
Indianapolis,  Indiana:  to  meige  widi 
Morgan  County  Bancorp,  Mooresville. . 
Indiana,  and  thereby  indirectly  acquire 
The  Morgan  County  Bank  and  Trust 
Company.  Eminence,  Indiana. 

2.  Marshall » Ilsley  Corporation, 
Milwaukee,  Wisconsin;  to  acquire  100 
percent  of  the  voting  shares  of 
Scottscom  Bancorp.  Inc.  Scottsdale, 
Arizona,  and  thereby  indirectly  acquire 
Scottscom  Bank.  Scottsdale.  Arizona. 

3.  Old  Kent  Financial  Corporation, 
Grand  Rapids.  Michigan:  to  acquire  100 
percent  of  the  voting  shares  of 
Unibancorp,  Inc.,  Chicago.  Illinois,  and 
tiiereby  indirectiy  acquire  UnibancTnist 
Company,  Chicago,  Illinois: 
UnibancTrust/Hawthome.  Wheaton. 
Illinois:  and  UnibancTrust/DuPage         ' 
(presentiy  chartered  but  inactivef.         " 

G.  Federal  Reserve  Bank  of  Kansaa 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Capital  Bancahares,  Inc.. 
Brookfield,  Missouri:  to  acquire  97.5 
percent  of  the  voting  shares  of  Cladwell 
Counfy  Bank.  Hamilton,  Missouri. 

H.  Federal  Reserve  Bank  of  San 
Ftandsco  (Harry  W.  Green.  Vice 
President)  101  Market  Sti«et  San 
Francisco,  California  94105: 

1.  Moore  Financial  Group 
Incorporated.  Boise,  Idaho;  to  acquire 
100  percent  of  the  voting  shares  of 
Western  Bank  Hdding  Company, 
Bellevue,  Washington,  and  thereby 
indirectiy  acquire  First  Western  Bank. 
Bellevue,  Washington. 

Board  of  Governors  of  the  Federal  Reterve 
System.  June  14, 1968. 

WiiUamW.IVilss.  ..•.:-. 

Secreta^  of  the  Board. 

[FR  Doc.  88-13788  Filed  6-17-88:'  &4S  «mj 
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of  Bantoop 


The  notifici^ts  lilted  below  have 
applied  undei  me  Change  in  Bank 
Control  Act  (:  iu.S.C  1817Q))  and 
1 225.41  of  thi !  Board's  I^gulation  Y  (12 
CPR22&41)  t«)Lcquireabank6rbank   - 
hdding  comp  iiy.  The  focton  that  are 
odnaidwed  in  idfiig  on  the  notices  are 
setJfortfa  in  pi  SBfl^aph  7  of  die  Act  (12 
UAC 18170)  :[n. 

Utik  Boticei  kn  available  for 
iotaiediate  in  ^ection  at  the  Federal 
Reserve  Bank  ^cated.  (fooe  the 
notices  have  I  t^ea  aodepted  for 
processing,  tfai^  will  also  b»  available 
for  inspection^  >t  die  ofBces  of  die  Board 
of  Govemors.1  interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  otBcM  of  the  Board  of 
Governors.  CMiments  must  be  received 
not  later  dianliuly  5. 196& 


A.  Federal  Itbsofva  Baidc  of  Albiila 
(Robert  E.  Hedc  Vice  President)  104 
Marietta  Streil.  NW..  Adanta.  Georgia 
30309:  •      .    jI• 
l. /onftzn  £|  ^ihs&ujs;  Boca  Ratop. 

Ftorida:  to  ac«iiire  an  additi«mal  5.0 
percent  of  thflj  Voting  shares  trf  First    .  ^. 
Commercial  l^coiporation.  Boca  •  -    -.t 
Raton.  Florida^  and  thereby  indirecdy 
acquire  sharef  iof  First  Commercial  Bank 
of  Pahn  Bead^  County,  Boca  Raton. 
Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (ThomasjM.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  M19B: 

1.  A.G.  Boni^  Kenneth  W.  Cox.  Steven 
G.  Bond.  Michael  D.  Bond,  and  C.  Renee 
Muiray,  all  oftCanton.  Oklahoma;  to 
acquire  50  peinent  of  the  voting  shares 
of  Canton  Bai|4Sharea,  Inc.,  Canton. 
Oklahoma,  ai^  thereby  fn^recdy . 
acquire  Comi^anity  Bank  of  Canton. 
Oklahoma.     : 

2.  Bettye  C.  ^id.  Pampa.  Texas;  to 
acquire  an  additional  0.42  percent  of  the 
voting  shares  of  American  Republic 
Bancshares.  l4b..  Belen,  New  Mexico, 
and  thereby  iil^Urectly  acquire  shares  of 
nrst  National  Bank  of  Belen.  Belen.  New 
Mexico.  i 

Board  of  Govefnon  of  the  Federal  Reserve 
System,  June  Hi,  1068. 

WHHMiW.waj*, 

Secretary  of  the  hoard 

[PR  Doc  88-137W  Filed  0-17.<68;  8:48  am] 


FEDERAL  TRADE  COMyttSIQM 

Qiawting  Of  BaquaaHOr  Earjr 
Taminalloii  of  tha  WaMbig  Porfotl 

UnoarnM  r 


Transactions  Qranted  Early  Termi* 
NATKM  Betwebi:  5/31/88  AND  8/10/ 
88-Conlinued 


Section  7A  of  die  Clayton  Act;  15 
U.S.a  IBa.  as  added  by  Tide  n  of  die 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1070k  tequlres 
persons  contenqilatbig  oertahi  meigers 
or  acquisitions  to  give  die  Federal  Ttade 
Conttjoisskm  and  me  Asslstaint  Attomiey 
Genend  advance  notice  and  to  wait ' 
designated  periods  before 
coDsummatidai  of  such  plans.  Section 
7A(b)(2)  of  the  Act  penAits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  die  Fodaral  SagMer. 

The  following  transactions  were 
granted  eariy  tenninaticm  of  the  waiting 
period  provided  by  law  and  tibe 
premeiger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  die  /^titrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  «ny  action  idth  respect 
to  these  prqjMMed  acquisitions  during 
the  applicable  waiting  pariod: 

Transactions  Granted  Early  Tb«m- 
NATION  Between:  5/31/88  and  8/10/ 
■88'    ■ 


01  aoQurad 
of 


CtttnbfidQB  Bsdronic  kidui- 
Mes  pic;  N.V.  PMps;  oar- 
lain  autaidlsrtw  of  North 

AfMrfCM  PhffpS  COfp ....... 

■uvf  opmsm  nMsnwnv 
Fund  II;  Mtetml  W. 
wM^f;  wnetj  rooos,  mc. 

Canadtan  OocidanM  Polro- 
laum  Lkt  SouMoMm, 
Hie;  Moore  McConnaok 
Enaf^,  Inc ....^«. 

Mine  IV  InduaMaa,  Ino.; 
Calac  Gdip.;  CMaeOoip.- 

SunsMr  Ino;  Jam  O.  BuSor 

.  Go;  Jahw  O.  OiiSsr  Co.....: 

PsniRaulir  m  Ortanlal  Slaam 
NaMQHon  Co.!  LMBt  Inc.; 
LMB,  Ihe . 

Enasrch  Coip.:  Royal  Omch 
Paedauni  Co.;  SheS 
wssiwn  E  a  p  mc 

umOf  iminmonai  uofp. 
9.A.,  Lonoon  mtmnonii 
Gioup       PLC;       Royal 

VwOffOMMr  gpOO  MC ......... 

Btfolm*  .PtC^  Irving  Bank 
Coip.;  kving  Bank  Coip.-.. 

Bofal  Lknliadt  Wanan  Raad 
and  nta  SpiMal  LMng 
Tnial;  ftmlana  Paving, 
lno........>......>.MMM.................. 

Proocvdto  AB;  Amarican 
BrandSk  Inc.;  Tha  Amart* 
can  Tobaooo  Co«... 


PMN  No. 


88-1542 
88-1582 

88-1582 
^1813 
88-1814 

88-1622 

88^1632 

88-1684 
88-1701 

88-1671 
88-1500 


05/31/88 
05/31/88 

06/31/88 
05/31/88 
06/31/88 

05/31/88 

06/31/88 

05/31/88 
05/31/88 

06/01/88 
06/03/88 


Namaof  aoqMno  poraon; 

nana  of  aniMind  parson, 

namaofaoquirsdanaiy 

PMNNc 

PMe 
ed 

ITT  Cwjwrllon;  BIOC  pic; 

88-1566 

08/03/88 

Ganam  ElaoMc  Cm  Artra 

QraHptac.;UlapS0fai,lnc.. 

88-1578 

06/03/86 

6/S  InMaimanBi:  The  Atai 

Group   mc:   The   Alan 

■'  <V(nip-bio     V 

86-1801 

06/03/88 

LsK  SaMleaPLC:  Campbil 

ArtsawMM  Gtmm.  mc- 

CamptMl       AmomoSwa 

Qioiip,  lnc_„.._   ...      ^ 

88-1831 

06/03/88 

Jolviaon    GiOMp    Claansra 

PLC;    DiyelaMi    U.SA, 

lnc.;DryolaanUS.A..Inc„ 

88-1654 

06/06/88 

MagnaTsfc.  Inc.;  The  ONo 

Tiansionnai  Con>.;  Ohio 

Trsnafonnar  0oip..~.~..». 

88-1657 

06/06/88 

Rllz  R  Kundnat:  Pohwo 

Iron  a  Slaal  Co.,  Ud^ 

■      \ 

Tanoma  Coal  Company. 

Inc 

88-1665 

06/06/68 

Prkna  Mdor  Inna*  Inc.;  EG 

AaaocnAatb  a  PA  InMad 

pvlnanNp  (LP.l;  Uaoay 

DaMtapmanl  >isari1si. 

l,p,,   „ 

88-1673 

06/06/88 

Prima  Motor  mns.  Inc.;  ACP 

Budsai  AsinnlBlii,  LP.; 

Ufloay  Dawstopmanl  Aa- 

sopMm.  LP.         —.. 

88-1674 

06/08/88 

PNma    M^tor    bms,    Inc; 

ldB6  ACP  Budgal  Aaaooi- 

atoa,  LP.;  1986  Uaaay 

DawMopmani  AssBbHlii. 

LP ._-.. 

88-1675 

06/06/88 

AGP  Budgal  <<saocls<si. 

Wa  1886  Liaaay  Daval- 

opmanl  AiiobIbHi.  LP — 

88-1678 

06/06/88 

Transoo     Enaf^gy     Co.; 

Pem  Source  Coip 

86-1683 

06/06/88 

DaMar4ani    AG;    QouU. 

Inc;  GouM,  mc 

86-1687 

06/06/88 

LEP  Group  PLC:  Mlmn  a 

Bartday:    The    National 

Quardton  Corp. 

66-1888 

06/06/88 

WMiam  J.  Sloacksr;  CNW 

Coip:  Douglas  Oynamica. 

Inc —    

86-1716 

06/06/88 

\Mnd  Point  Partnara  U,  L.P.; 

Gaoiga  a  Laaa:  PBM  In- 

duaMaa mc.       

88-1718 

06/06/88 

Satdan  a  Aiioclatss.  mc; 

Hanaon.  PtC;  Globo  Se- 

curtfy  ByalaiMi  Inc  »..*......... 

86-1722 

06/06/88 

GuH+Waatom  mc;  Aetna 

LNaand  Casualty;  Aetna 

LNa  «td  Caausfty.    

88-1732 

06/06/88 

Uonard  To*;  Voting  Tnidl 

01  ma  nowoanoa  jounw 

Co.:  MkMana  Msaonet. 

Inc.;    South    Band    M^ 

ironel.  mc 

86-1581 

06/07/88 

Man^  Joaaphaon;  Joaapt^ 

aon  InlamallontI  Inc;  Jo- 

aaphaon Inlanvllonai  Inc.^ 

88-1706 

06/07/88 

C.  Noh  a  Cfr.  Ud.:  Maaia 

Motor  Corp.;  Maida  Ois- 

88-1725 

06/07/88 

SumMomo  Corp.!  C  Noh  A 

Co.  Ud.;  Maaia  Motors 

olAmartca(Eaa0.mc.. — 

88-1726 

08/07/88 

PacMCoip:  Plaold  01  Ca: 

BlaokWie  PIpalne  Co 

88-1727 

06/07/88 

^^^^  _5J5!^g8Mter  /  VqI.  S^  tip.  ?18  /  Mgqday.  Jmi«  20.  ^MB  /  NotJoei 


TRAMSACnoMS  Granted  Early  Terim- 

NATKM  BET>ME^  j5/31/8d  AND  0/10/ 

8e— Continued 


ofacqunrai 
01  aoqNBM  oinon; 
ofaoquiradaiMy 


SunMomo    Corp^ 
Molor     Coip,-        

Motors  ol  America  (EaaO, 
Mc 

Ford  Motor  Co.;  BOM  NMer- 
neliowal.  tna;  BOM  IMar- 
naionalt  lnc~»....»,.,._».». 

Area-Serono  SA;  Tin 
PiDCtor  «  GamUe  Co^- 
Baiier  bnfeuments  Corp— 

a  Moh  «  Co.  LML;  Sumi- 
tomo Coift.;  Mezda  Oia- 
Mbutors  (West).  Inc 

JMP  Inc.:  Unt»eriiit»  Indua- 
Iries.  ttK^  Universily  bv 
duetries,  bic „. „_ 

Onaplan  &  KnowtH  oiiipi: 
ingradtant  Tectmotogy 
Corp.:  Ingredtoni  Tectmt- 
ogy  Corp 


BurdM 
Corp 


Corpi;    Burdk* 


PacMc    EnlHpriMs;    Pmftt 
Save,  bte^  Pa/n  Save. 


Humena  Inc.; 
HeaMh  PiMis,  me.;  timi- 
can  Kankicky,  Inc.  and 
Mai<ean  San  Antonio. 
Inc. 


A«ed4.yone  PLC; 
Oata  Agrioorp; 
Oaks  Agricorp 


EnranOowp^  Tsaoro  Pabo- 
laum  Corpi:  Taaoro  Crwta 
01  Co 


Dal  e  WW*  Corp.;  Hamia 
Carino  *iiBililm.  LMi- 
ed  PartnswWp.  Newade 
Casino  ^saociJMBi,  Urnil- 


CDI  Corp.:  Jamea  Branoa 


Trust:  OadoilCentor  Tool 

Ina 

Ek^.  MMiaal  OMk  GanenH 


inc- 


Inc;  Eddie 


P.  Cwna,  Mscml^ 
Ian,  Inc.:  MacmMan  Mor- 
madon  Co,  Inc 

^  t^pon  Mnmft  Co;, 
Ltd.;  La  Compagnie  Na- 
lionale  Air  Prance;  T^ 
Awmrtoneai.  ud 

Onset    Cotpl; 
Technoloaies,    Inc.; 


Inc — 


Budget  Rant  a  Car  Carpi; 
Budget  Renl-ACar  ol 
WaaNngiofrOregon.  Mc; 

W^^K      nMlvA'^3V      of 

WasNngtooOogon.  Inc__ 
Laonard  Tow  (Century 
Oiwii— ifcefcne  Coip.y, 
BUtf  Ji  PariuH,  Roanehe 
Vadey  CeMar  Taisphona 
.  Co .Zl 


Xaraai  Corpi;  Dalacapy 
Obfp4  Oataoopy  Corp 

HWineaa  Koaan  €«..  Inc.: 
ftenafd  UFonolo:  Koto 
I  Sttapplng  Center.^. 


a»-1730 
88-1731 
80-1734 
88-1752 
80-1823 

80-1087 
80-1018 
88-1834 

88-1642 
80-1061 
00-1088 

88-1888 

80-1002 
00-1702 
00-1710 

00-1717 

80-1720 

00-1504 


00-1887 
88-1024 

00-1740 


00/07/88 
06A>7/88 
06/07/88 
06/07/88 
O6A)e/0O 

O0AM/88 
06/00/00 
00/00/00 

00/00/00 
00/00/88 
00/00/80 

00/00/88 

06/00/00 
00/00/80 
00/00/80 

00/00/00 

O6A10/OO 

00/10/00 

00/10/00 


06/10/00 

•;.v:.-!      :• 

O<|/1O/00 


TRANSACTIONS  GRAHTH)  EARLY  TERMN 

NATION  Betvween:  5/31/89  M&  6/10/ 
es^-ConinMBd 


Name  o(  acquiring  parson; 

name  of  acqiarad  person; 

name  of  aOqurad  entity 

PMNNa. 

Oala 
ed 

Cawsf  Corp.;  OKfcttf  firat 
Corp-iOidwdnwiCiiip-.. 

&  Baldwin.  Inc.;  Alauvi- 
der  ft  Baldwin,  Inc.     

00-1787 
86-1778 

00/10/00 
00/10/88 

PON  nMYMM  MRMMATMM  contact: 

Sandra  M.  Peay.  Contact 
Representativo.  Pwmeigw  Nottfkatkm 
Office,  Buraan  of  Coopetitioii.  Room 
301,  Pederal  Trade  Conmieaioii, 
Waohington.  DC  a06in,  (202)  S2»-3100. 

By  diraction  of  the  Commission. 
anilyH.Rod(. 
Secretary. 
[FR  Doc  88-10783  Fitod  0-17-88;  8:4s  am] 


DEPARTMEIfr  OF  HEALTH  AND 
HUMAN  SERVICES 


of  HmMi 


NoticocfMMting 

Notice  l8  hereby  given  to  amend  the 
pnUic  meeting  notice  for  die  recently 
formed  National  Reoearch  Council/ 
National  Academy  of  Sciences 
Committee  on  Dietary  Goidelines 
Implementation,  to  be  hold  Wedneoday, 
[oly  8.  which  was  published  in  the 
Federal  Rogistar  (52  PR  20807)  on  June  7. 

198a 

For  those  wishing  to  preoent  written 
materials  to  the  Committee,  the  Hy«iHnft 
for  submission  of  materials  has  been 
extended  from  Jane  17  thnm^  June  27. 
Materials  should  be  sent  to  Lenora 
Moragne,  Fh  J).,  or  Paul  Thomas.  EdD.. 
Dietary  GiifaUliiiiwi  Iitiplymyntation 
Committee.  National  Academy  of 
Sciences.  2101  Constttntion  Avenue 

NW,.  Room  34a  Washii«ton.  DC  20418. 
(202)334-2582. 

Dated- June  16. 1988. 
William  F.Raoit. 

Acting  Director.  National  bisUtutea  ofHeahh. 
(PR  Doc  86-13852  Filed  6-17-«B:  8:45  am] 

SRJJNa  COO0  4MMIVII 


Mum^sa  ifomoo  Off  MSOBnit  NHfliof 

SCMflOO  nWlMV  ConHWlW''  .. 

Notice  is  li|0reby  ;^en  of  a  chame  in 
the  location  pf  the  Nuipii^  St^ifflc^ .  - 
Review  Cominittee  Meeting,  Nationd 
Center  for  Nursing  jleseardi.  which  was 


publishedin  the  Federal  Kaglstar  en 
May  31, 1988,  (53  FR 19823). 

Hie  committee  was  to  hav«  otmvened 
on  June  22*24  in  Bnildiiv  31A. 
Conference  RoMD  2.- NaticmallnstitBtes 
of  HealA.  Bethesda.  MD^  The  meeting 
will  now  be  Md.  in  Building  SIC. 
Conhieuo  Room  10,  on  fcne  22.  and  ht 
Building  8tA.  Conference  Room  4.  on 
June  23-24;  1988. 

The  meeting  will  be  opeii  to  tfie  public 
on  Jmie  22  fhmi  9  aon.  to  11  ajn.  and  oo 
June  24  from  approximately  11  a  jn.  to 
adjournment  The  other  portions  of  the 
meeting  will  be  dosed  fn*  dw  review  of 
applicatiims. 

Oatad:IiiiHlC1988. 
BamrHlaiwUp. 

rimmUteeManageamit,  Officer.  NIH. 
(FR  Dec  88-18868  FOad  ft-17-48;  ft4B  ub) 


Program  Md  Onnit  for  SMo  Lmm 


R  HeaMi  Resources  and  Services 
Administration:  Public  Healtfi  Service. 

actnm:  Notice. 


rt  Hie  Health  Resources  and 
Services  Aihiiliiistration  (HRSA) 
announi^  diet  it  anticipates  diat  up  to 
$4  milUoB  wiU  be  availaUe  in  Fiscal 
Year  POT)  1988  for  awards  for  health 
profsssiono  educational  loan  repayment 
under  die  National  Health  Service  Corpe 
Loan  Ropajranent  I¥o^am,  to  include  at 
least  $1  nriuion  fior  grants  to  States  to 
siqiport  the  eetaMi&nent  of  State 
programs  sfanflar  to  the  National  Heahh 
Service  Coipo  Lou  Repayment 
Program.  Awardo  to  be  made  under 
these  loan  repaymaut  programs  are 
authoiiied.  respecttv^.  by  sections 
338B  and  338H  of  die  Public  Heaitt 
Service  Act,  as  amended  by  Pub.  L.  100- 
177.  enacted  December  1. 1987.  Awards 
for  loan  repayment  are  oonaidered  to  be 
granto  for  Dapaitooent  adminiatration 
puipooeo.  The  HRSA.  diroagh  thio 
notioe.  faivites  health  inofiBSiidnala  to 
apply  for  partidpadon  in  die  Nadonal 
Health  Service  Corpo  Loan  Repaymeikt  ■ 
Program  and  invUee  Statea  to  appfylsr-^ 
granta  to  eatablish  State  Loan  '  - 

Repayment  Programs.  With  these  levds 
of  frmdi.  die  HRSA  estimetes  that 
approximately 48 loan reptymeni;    ...;': 
awanJIo.mpy  b«  made  underlie  ,  V 
National  Health  Corpo  Loav  Repayment 
Program  «nd  up  to  8-19  granta  may  b*  .> : 


as 
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awarded  to  Slates  for  their  State  Loan 
Repayment  Piiograma. 


It  is  ttie 
Departiqent 
National  He 
Repeyment 
over  the  first 
under  die 
and  that  ooi 
Grants  foi;  $< 
ftograpi 
Ofiecationof 
should  bei^ 
repayment  p 
future  Fedwa 


it  plan  of  the 
itfimdiAgforthe 
Service  Corps  Loan 
am  be  phased  (kmn 
years  of  operation 
statutory  authority 
tunities  totdly  rely  on  the 
Loan  Repayment 
diedUidyearof 
^ese  programs.  States 
deyek^iUateloan 
to  cotnpete  for 
for  such  . 


programs.     It 

Part  A  of  t4is  notice  contains  sp«dfic 
information  q^nceming  die  National 
Healdi  Servi^  Corps  Loan  Repaymnit 
Proyam  and  |9art  B  contains  specffic 
information  concerning  Grants  lot  State 
Loan  Repayment  Rrograms.  It  is 
anticipated  tkat  interim  final  r^ulations 
concerning  tl^ese  two  programs  «viU  be 
published  in  the  future. 

Haaltfi  Service  Coqw 


OATt:  Pbtentjcil  applicants  should 
request  applifabtion  packages  by  July  8, 
1988.  Complelfed  appfications,  to  receive 
consideration.imust  be  hand  deliveiBd 
by  &Q0  PM  p»  Aug.  s;  1988  to  the 
addrese  below  or  be  postmarked  on  or 
before  Aug.  &  |19e8  and  received  in  time 
for  ordedy  pi|[|cessing.  Ap(>licants  r-  . 
should  request  a  legibly  dated  U.&  " 
Postal  Seivioei  postmark  or  <^tate  a 
legibly  datedlileoeipt  firom  a  commercial 
carrier.  Privan  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing,  ^pieations  not  submitted  on 
time  will  be  reitumed.  .. I  u,    . 


obtained  by  ( 
completed  a; 
returned  to.  I 
Director.  Di% 
Scholarship 
Delivery  and  | 
7-34,56001 
20857.(301- 
collection  i 


lication  malnid  may  be 

J  or  writing,  and 
lications  should  be 
.  Joseph  Haydrai, 
I  of  Health  Services 
Bu  of  Health  Care 
BSistance.  HRSA.  Room 
)  Lane.  RpckviUe,  MD. 
().  The  information 

jirements  of  this  part  of 

the  notice  hay^  been  submitted  to  the 
Office  oi  Maiiagement  and  Budget 
(OMBJ  for  apjitoval  under  section  3507 
of  the  Papeiifii^  Reduction  Act  of  1980 
(44U.8r^3S<W). 

TON  RrnnmlMraiMUTioN  ooNracTt 
Mr.  Joseph  H|vden.  Director.  Division  of 
Healtii  Swvid^i  Scholarships,  at  die 
above  addresk  and  phone  number. 

suwunmr^iy  MMNMATibiePub.  L 
100-177.  die  lUbUc  HeeaUi  Service 
Amendments|of  1987,  amehds  section 
338B  of  die  Pilblic  Healdi  Service  Act. 
(42U.S.C  25#-l),audiorizing  die 
Secretary  to  4#tabliah  die  National 


Healdi  Service  Corps  (NHSq  Loen 
Repayment  Rrogram.  to  help  in  assuring 
an  adequate  supply  of  treiBed  health 
professionals  for  die  NHSC  Tlw  NH8C 
is  used  by  the  Secretary  to  improve  die 
delivery  of  healdi  services  to  designated 
health  manpower  shortage  areas. 

The  NHSC  Loan  Repayment  Program 
will  rppay  educational  loans  health 
professionals  used  to  pay.for  dieir 
health  education  in  amounts  up  tp 
SzaODO  per  year  lor  each  year  of 
obligated  service,  if  an  individual  wdio  js 
selected  tp  participate  in  this  program 
agrees  to  serve  foe  either  3  or  4  years  in 
a  designated  health  manpower  shortage 
area,  tf  die  service  is  peifbrmed  in  a 
health  manpower  shortage  area  servira 
Indian  populations,  up  to  $25,000  may  be 
repaid  for  each  year.  The  Secretary  wiU 
annually  identify  diose  healdi 
manpower  shortage  areas  which  will  be 
avdlaUe  fot  service  r^iayment  under 
the  NHSC  Loan  Repsyaient  PN^ram. 
These  areas  for  servk»  under  the  NHSC 
Loan  Repayment  Vhigram  will  be 
selected  based  on  dir  needs  of  the  area 
and  priorities  detenniiMd  ty  the 
Secretaryr 

If  a  participant  agrees  to  swve  for 
only  2  yeaie  in«.deeignated  health 
manpower  shortage  arpa,  the  Secretary 
will  repay  up  to  a  maximum  of  $13,333 
per  year  of  the  health  pn^sions 
educatioofil  loans  (^  audi  individual  for 
eac^year  of  agreed  service  (up  to 
$lft887  pN  year  for  aervice  to  Indian 
populations  in  specified  sites).  Hie  loan 
repayment  for  a  2  year  commitment  is 
provided  at  a  tower  annual  level  as  an 
incentive  for  program  participante  to 
piake  service  commitmente  of  3  or  4 
years.: 

The  Secretary  will  select  applicanto 
f(H-  partic^wtfon  in  die  Loan  Repayment 
Program  according  to  the  following 
selection  criteria:  consideration  «vill  be 
given  to  individuals  vidiose  training  is  in 
a  health  professtonor  specialty 
detenninjsd  by  the  Secretary  to  be 
needed  by  die  NHSC  Prom  time  to  time, 
the  Secretary  will  publish  a  notice 
detailing,  die  iHof?ssipns  and  spedalties 
most  needed  by  ^e  NHSC  Current 
professional  and  apedaUy  priorities  are 
outlined  at  dhe  end  of  Part  A  of  this 
notice.  CkNds^deration  will  be  given  to 
individuals  who  the  Secretary 
dbtermines  are  committed  to  serve  in 
medically  underserved  arieas. 
Consideretion  will  be  given  to 
individuals  according  to  die  lengdi  of 
time  whiph  will  be  required  before  such 
individuals  «viU  be  available  for  service. 
Thus,  individuala  who  have  a  degree, 
have  completed  all  necessary 
postgraduate  training  in  their 
professions  and  qiedalty  (Le..  in  the 
case  of  physicians,  are  certified  or 


eligible  to  sit  for  die  certifying 
examinations  of  a  spedalty  board),  have 
a  current  and  onresMcted  valid  license 
to  practice  th^profession  in  a  State, 
and  are  immediately  availaUe  to  serve, 
will  receive  highest  consideration. 
Greater  conrideration  will  be  given  to 
persons  who  agree  to  serve  for  longer 
periods  of  time. 

Applicanta  may  be  considered 
according  to  academic  stancfing;  prior 
professiraal  eiqMriettoe-in  a  prinuuy 
care  health  manpower  shortage  area, 
board  oertifioation,  residency 
achievements,  peer  recommendations, 
dqith  of  past  residency  practice 
ejqierience  and  odier  criteria  related  to 
professional  competence  or  conduct 

Among  applicants;  priority  will  be 
given  toihose  applicaM  whose  healdi 
professton  ami  specialty  are  most 
needed  by  die  finiSC  and  «vho  are 
committed  to  practice  in  a  health     , 
manpower  shortage  area.  '°~  < 

Health  professionals  fiom  minority  ' 
groups  are  piarticulariy  encouraged  to 
apply  under  this  program. 

EJigJble  Applicants 

To  be  eligible  to  participate  in  the 
Nationid  Health  Servipe  Corps  Loan 
RqMyment  Program,  an  individual  must:. 
(a)(1)  Be  enrolled  as  a  foll-time  student 
at  an  accredited  schpol  in  a  State,  in  the 
fiscal  year  of  a  course  of  study  or 
program  leading  to  a  degree  in 
allopathic  qt  osteopadiic  medicine, 
dentistry,  or  odier  health  profession  or 
(2)  be  enrolled  in  an  af^woved  graduate 
training  program  in  aUqpatWc  or 
osteopaddc  medicine,  dentistry,  or  other 
health  profession  or  (3)  have  a  degree 
and  have  completed  an  approved 
graduate  training  program  in  allopathic 
or  osteopathic  nsedicine.  dentistry,  or 
other  health  profession,  and  have  a. 
current  and  valid  license  to  practice 
such  healdi  profession  in  a  State:  (b)  be 
eligible  for  ajqidntment  as  a 
Commlsridoed  Officer  in  die  Regular  or 
Reserve  Corp*  of  die  Public  Healdi  .. 
Service  or  be  digible  for  selection  foi    ' 
civilian  service  in  die  NRSC  (c)  submit 
an  application  to  participate  in  the 
NHSC  Loflm  Repiqnnent  nogram:  and    - 
(d)  sign  and  submit  to  dip  Sficretary.  pt 
the  time  of  the  submission  of  such 
application.  P  written  conteaot  agreeing 
to  accept  repayment  of  educational  . 
loans  and  serve  for  the  applicable 
period  of  obligated  service  in  a  health 
manpower  shortage  area  as  determined 
by  the  Secretary. 

Any  individual  «vho,  punuant  to  an 
agroBment.  owes  an  obligation  for  health 
professfonal  service  to  dierederal 
Government,  a  State  Govonment  or 
other  entity  is  ineligible  to.partidpate  in 
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the  NHSC  Loan  Repayment  Program 
unless  such  obligation  will  be 
completely  satisfied  prior  to  the 
beginning  of  service  under  this  program. 
Any  individual  who  has  b««ached  an 
obligation  for  health  profeaaional 
service  to  the  Federal  Government,  a 
State  Government  or  other  entity  is 
ineligible  to  participate  in  the  NHSC 
Loan  Repayment  Program. 

No  loan  repayments  will  be  made  for 
any  professional  practice  peifwmed 
prior  to  the  effective  date  of  the  NHSC 
Loan  Repayment  Program  contract  or 
while  the  provider  is  in  pntfessional 
school  or  an  approved  graduate  training 
program. 

Professions  and  specialties  needed  by 
the  National  Health  Service  Corps 

At  this  time,  the  Secretary  has 
determined  that  priority  will  be  givoi  to 
physicians  who  are  certified  or  eligible 
to  sit  for  the  certifying  examination  (A 
the  following  specialty  boards:  Family 
practice,  osteopathic  general  practice, 
obstetrics/gynecology.  i 

Other  Award  Information 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  since  Executive  Order  12372 
does  not  cover  payments  to  individuals. 

The  OMB  Ckitalog  of  Federal  Domestic 
Assistance  number  for  this  program  is  13.162. 

Part  B-GcBBto  for  State  LoM 


Management  and  Budget  under  contnrf 
number  0346-0008. 


date:  All  interested  States  should 
request  application  packages  by  July  8. 
1988.  Completed  apUcations,  to  receive 
consideration,  must  be  hand  delivered 
by  5.-00  ViA  on  July  29. 1968  to  the 
address  below  or  poatmariced  by  July  29, 
1988  and  delivered  in  time  for  orderiy 
processing.  Applicants  should  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier. 
Private  metered  postmarks  shall  not  he 
acceptable  as  proof  of  timely  mailing. 
Applications  not  submitted  on  time  will 
be  returned. 

AOORCSS:  Application  materials  may  be 
obtained  by  calling  or  writing,  and 
completed  applications  should  be 
returned  to.  Special  Projects  Section. 
Bureau  of  Health  Care  Delivery  and 
Assistance,  Health  Resources  and 
Services  Administration,  5600  Rshers 
Lane.  Room  7-23,  Rockville.  Maryland 
20857.  (301)  443-3476.  Application  for 
these  grants  will  be  made  on  Form  PHS- 
5161  with  revised  facesheet  DHHS  form 
424,  as  approved  by  the  Office  of 


ITKNI  CONTACrt 

Dr.  Aadrey  Manley.  Director.  National 
Health  Service  Corps,  Bureau  of  Health 
Can  Delivery  and  Assistance.  HRSA, 
5600  Fishers  Lane.  Room  7A-d9. 
Rodcville.  MD  20657.  (301)  44^2900. 
SWPUmeNTMlV  giFOWIAIIOIt  Pub.  L 
100-177.  the  Public  Health  Service 
Amendments  of  1967.  amends  the  Public 
Health  Service  Act  at  section  338H.  (42 
U.S.C  254-1).  and  authorizes  the 
Secretary  to  establish  a  program  of 
grants  fat  State  Loan  Repayment 
Programs  to  help  in  assuring  an 
adequate  supply  of  trained  health 
professionals  fat  medically  underserved 
areas. 

For  grants  under  this  program,  tile 
Secretary  may  support  up  to  a  maximum 
of  75  percent  of  the  costs  of  repayment 
of  health  profiession  educational  loans 
under  an  approved  State  Loan 
Repayment  Program. 

The  State  share  may  be  in  the  form  of 
cash  Of  other  method  of  loan  repayment 
The  State's  share  of  die  program  may 
not  consist  of  any  Federal  funds.  No 
portion  of  the  Federal  or  State  share 
shall  be  used  to  pay  for  administrative 
or  management  costs  of  any  State  Loan 
Repajrment  Ihogram. 

Specific  instructions  for  completing 
the  application  form  for  this  program 
will  be  sent  to  any  State  requesting  an 
application  padcage. 

The  foUowing  criteria  will  be  used  in 
the  evaluation  of  applications  and 
awarding  of  State  Loan  Repayment 
Program  grants:  1)  The  absolute  and 
relative  need  of  the  State  for  health 
professions  manpower.  2)  the  number 
and  type  of  providers  die  State  proposes 
to  support:  3)  the  appropriateness  of  the 
proposed  placement  of  providers;  4)  the 
adequacy  of  the  qualifications  and 
administrative  and  managerial  ability 
and  experi^ce  of  die  State  staff  to 
administer  and  cany  out  the  proposed 
project;  5)  the  suitability  of  the 
applicant's  approach  and  of  the 
applicant's  {Man  for  coordination  of 
Federal,  State  and  other  programs  for 
meeting  the  State's  heal^  professions 
manpower  needs  and  resources, 
including  an  ongoing  evaluation  of  the 
program's  activities  and  the  applicant's 
demonstrated  ability  to  coordiante  and 
integrate  medical  manpower  financial 
aid  programs  widi  die  development  of 
systems  for  the  delivery  of  primary  care 
services  to  populations  in  need  of  such 
services;  6)  the  extent  to  which  special 
consideration  will  be  extended  to 
medically  underserved  communities 


with  large  minority  populations;  and  7) 
the  source  and  plans  for  use  of  the  State 
match  and  the  amount  of  the  matdi 
relative  to  the  needs  and  resources  of 
the  State. 

No  k>an  repayments  may  be  made  for 
any  profesrional  practice  performed 
prior  to  die  effective  date  of  die  healdi 
professioiiars  State  Loan  Repayment 
Program  contract  and  no  credit  will  be 
given  for  any  practice  done  while  the 
provider  is  hi  a  professional  school  or 
graduate  training  program. 

Professions/Specialties  Needed  by 
Priority  Health  Manpower  Shortage 
Areas 

To  be  supported  under  this  program 
the  State  Loan  Repayment  Program  most 
identify  State  primtties  fat  die  selection 
of  health  professionals  apptyfaig  for  loan 
repayment  At  this  time,  the  Secretary 
has  determined  that  under  the  NHSC 
LRP  priority  wiU  be  given  to  pl^dans 
who  are  certified  or  eligible  to  lit  for  the 
certifying  examinatioa  of  the  fiiriiowing 
specialty  boards:  Family  practice, 
osteopathic  general  practice,  and 
obstetrics/gynecology. 

Other  Award  Information 

This  program  is  considered  to  be 
subfoct  to  the  provisions  of  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs  and  45  CFR  Part 
100.  Executive  Order  12372  allows 
States/territories  the  option  of  setting  op 
a  system  for  reviewing  applications  from 
widiin  their  States  for  assistance  under 
certain  Federal  programs.  The 
application  packages  to  be  made 
available  by  IXIHS  (Form  FHS-5161 
widi  revised  facesheet  DHHS  424)  will 
contain  a  listing  of  States  whidi  have 
chosen  to  set  up  a  review  system  and 
will  provide  a  point  of  contact  in  the 
States  for  that  review.  Since  60  days  are 
allowed  for  this  review,  applicants  are 
advised  to  discuss  projects  with  and 
provide  copies  of  their  applications  to 
contact  points  as  euly  as  possible.  At 
the  latest  an  applicant  should  provide 
die  aiqilication  to  the  State  for  review  at 
the  same  time  it  is  submitted  to  the 
Regional  Office. 

The  OMB  Catalog  of  PbdemI  Domestic 
Assistanoe  nmnber  for  ttiis  progr—  Is  13.16& 

Dated:  Jane  10, 198& 
David  N.8andwa]l. 
Acting  Administrator. 
[FR  Doc.  M-13829  FOed  ft-17-«8: 8:45  am] 
aajjNci  COOK  4a 
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DEPARTMENT  OF  THE  INTERIOR 

BuTMHi  Of  Lan4  ManageiMnt 
[AK-M«-I219-1«;  AA-M7»-A2] 

Alaska  Nattvo^takM  Satoctlon 

In  accordance  with  Departmental 
regulation  43  OPR  26S0.7(d),  notice  is 
hereby  given  t)i6t  the  decision  to  issue 
conveyance  (pBC)  to  Manokotak  Natives 
Limited,  notice  pf  which  was  published 
in  the  Federal  tfegister  May  30, 1986,  on 
page  32803,  is  modified  as  follows: 

The  paragrani  beginning  "in  view  of 
the  foregoing*  i  ^  •"is  hereby  modified 
to  read: 

In  view  of  the  foregoing,  the  surface 
estate  of  the  following-described  lands, 
selected  pursuant  to  section  12(b)  of 
ANCSA,  contalining  approximately  3,080 
acres,  is  consi^Med  proper  for 
acquisiticHi  by  Manokotak  Natives 
Limited,  and  ia  hereby  ap|Ht)ved  for 
conveyance  pursuant  to  section  14(a)  of 
the  Alaska  Native  Claims  Settlement 
Act 

Delete  the  following  land  description: 

Seward  Maiidbm  Aladca 

T  14  &  R.  SB  W.  tUntanreyed) 

Sees.  27. 35  and  38. 
Containing  appr^iMniately  1.920  acres. 
T  12  S..  R.  60  W^  (Unsurveyed) 

Sees.  0  and  10 
Containing  apprt>Himately  1,280  acres. 
Aggregating  approximately  3.200  acres. 
Add  the  foUowia|  land  description: 

SewMd  Maridia»«  Alaska 

T  14  S..  R.  SB  W.  CUnsanreyed) 

Sees.  35  and  36» 
Containing  appnudmately  1.280  acres. 
T  12  S..  R.  60  W;  (Unsurveyed) 

Sees.  10  and  ijll  excluding  Native  allotment 
AA-7986.    I 
Containing  anirbtdmately  1300  acres. 
Aggregating  approximately  3,060  acres. 

Delete  the  fb^owing  paragraphs: 

Excluded  &dti  the  above-described 
lands  ars  the  submerged  lands  up  to  the 
ordinary  hi^  Hater  mark,  beneath  all 
nonnavigable  ^ers  3  chains  wide  (198 
feet)  and  wideband  nonnavigable  l^kes 
50  acres  and  1*^  which  are 
meanderable  Recording  to  the  Bureau  of 
Land  Manageittent  1973  Manual  of 
Surveying  Instructions. 

There  are  no  inland  water  bodies 
within  die  above-described  lands 
considered  to  be  navigable. 

Add  the  following  paragraph: 

Excluded  from  the  above-described 
lands  are  the  iitbraeiged  lands,  if  any, 
up  to  the  ordii^^'y  ^^^  water  marie, 
beneath  atreaittB  3  chains  wide  (198  feet) 
and  wider,  an4  lakes  50  acres  and 
larger,  which  8te  meanderable 


according  to  the  1973  Bureau  of  Land 
Management  Manual  of  Surveying 
Instructions,  as  modified  by 
Departmental  regulation  43  CFR  2650.5- 
1.  These  submoged  lands  will  be 
identified  at  the  time  of  survey. 

Hie  paragraph  beginning  "Manokotak 
Natives  Limited  has  been  reallocated 
*  *  *"  is  hereby  modified  to  read: 

Manokotak  Natives  Limited  has  been 
reallocated  10,420  acres  of  land  pursuant 
to  section  12(b)  of  ANCSA.  Together 
with  the  lands  herein  approved,  the  total 
acreage  conveyed  or  aiqiroved  for 
conveyance  is  aj^roximately  9.973 
acres.  The  remaining  entitlement  of 
approximately  447  acres  will  be 
conveyed  at  a  later  date. 

A  notice  of  the  modified  DIC  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  die  Anchorage 
Times.  Copies  of  the  modified  DIC  may 
be  obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office, 
701  C  Street,  Box  13.  Anchorage,  Alaska 
99513. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  Jidy  20, 1968,  to  file  an 
aiqieal  on  the  issue  in  the  modified  DIC. 
However,  parties  receiving  service  by 
certified  mail  shall  have  30  days  fiom 
the  date  of  receipt  to  file  an  appeal 
Appeals  must  be  filed  in  the  Bureau  of 
Land  Management  Division  of 
Conveyance  Management  (960),  address 
identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  Part  4,  Subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Except  as  modified,  the  decision, 
notice  of  which  was  given  May  30. 1986. 
is  final 
Mary  B.  Caitar, 

Acting  Chief,  Branch  of  Southwest 
Adjudication. 
[FR  Doc.  88-13766  Filed  6-17-88;  6:45  am] 

BMUNQ  CODE  4310-JA-a 

(00-940-88-4111-15;  COC  45689] 

Proposed  Reinatatemant;  Colorado 

Notice  is  hereby  given  that  a  petition 
for  reinstatement  of  oil  and  gas  lease 
COC  45689  for  lands  in  Moffat  County. 
Colorado,  was  timely  filed  and  was 
accompanied  by  all  the  required  rentals 
and  royalties  accuiing  from  March  1. 
1988,  the  date  of  termination. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5.00  and  16%  percent,  respectively. 


The  lessee  has  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  estimated  cost  of 
this  Fedatal  Bogistar  notice. 

Having  met  idl  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920.  as  amended. 
(30  U.S.C  188),  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  March  1, 1988,  subject 
to  the  original  terms  and  conditions  of 
the  lease  and  the  increased  rental  and 
royalty  rates  cited  above. 

Questions  concerning  this  notice  may 
be  directed  to  Joan  Gilbert  of  the 
Colorado  State  Office  at  (303)  236-1772. 
Evelyn  W.  Axalsoo. 

Chief,  Fluid  Minerals  Adjudication  Section. 
[FR  Doc.  88-13802  Filed  6-17-88;  8:45  am] 

BHJJNO  COK  4310-OMI 


[AK-070-08-4213-21:  F-85916] 
Raalty  ActkNi;  Galena,  AK 

AOCNCv:  Bureau  of  Land  Management 

Interior. 

ACTKM:  Notice  of  realty  action. 


:  This  notice  of  realty  action 
proposes  a  ten  year  commercial  lease  on 
public  lands  on  a  portion  of  Dainty 
Island  in  the  Yukon  Rivr  east  of  Galena. 
Alaska.  This  lease  is  for  an 
unauthorized  occupancy  by  Sidney 
Huntington  since  1971,  and  construction 
of  a  fish  processing  facility. 
DATC:  Comments  and  an  application 
must  be  received  by  July  20, 1968. 
ADORESSCS:  Comments  and  application 
must  be  submitted  to  the  Kobuk  District 
Manager,  1541  Gaffiiey  Road,  Fairbanks, 
Alaska  99703. 

FOR  nffiTNOI  mFORMATION  CONTACT: 
Cathie  Jensen,  (907)  356-5350. 
SUPPLEMCNTARV  INfORMATION:  Lands 
are  suitable  for  leasing  under  the 
provisions  of  section  302  of  the  Federal 
Land  Policy  and  Management  Act  of 
1978,  43  U.S.C.  1732, 1740  and  43  CFR 
Part  2920.  Lands  are  selected  by  the 
State  of  Alaska,  who  desires  the 
unauthorized  occupant  be  granted  a 
lease  prior  to  the  lands  being  tentatively 
approved  to  the  State. 

Subject  lands  are  approximately  2.5 
acres  located  in  NViNEM,  Sec.  21.  T.  9 
S.,  R.  13  B.,  Kateel  River  Meridian. 

A  determination  must  be  made  as  to 
whether  the  i^oposed  lease  is  within  the 
flood  plain.  Appropriate  action  will  be 
taken  if  the  propowd  lease  area  is 
within  the  flood  plain. 

An  application  will  be  accepted  only 
trom  Sidney  Huntington.  Pursuant  to  43 


23158 


CFR  280e^l(a).  a  Category  D        } 
processing  fee  of  $300  must  be  submitted 
with  the  application.  An  environmental 
analysis  will  be  prepared  for  this  action; 
public  comment  is  requested.  The 
analysis  will  be  available  for  public 
review  at  the  address  above.  Specific 
terms  and  conditions  of  the  lease  shall 
be  consistent  with  commercial  use. 
Annual  rental  shall  be  fair  maricet  value 
to  be  determined  by  appraisal. 
BoyGeButli, 

Acting  Kobuk  District  Manager.  ' 

[FR  Doc.  88-13844  Filed  &-17-88;  8:45  am] 

BHJJNQ  CODE  4310-M-M 
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New  Mexieo;  PuliHc  Review  Period  for 
USGS/USBM'tllneral  Survey       i 
Reports":  WNdemeee  Study  Areai 

AOCNCV:  Bureau  of  Land  Management, 
NM-824-oe-l332-09;  Interior.  ' 

action:  Notice. 


t:  The  New  Mexico  Bureau  of 
Land  Management  (BUSif),  is  requesting 
the  public  to  review  combined  U.S. 
Geological  Survey  (USGS)  and  U.S. 
Bureau  of  Mines  (U8BM)  l^ftineral 
Survey  Reports"  wUch  have  been 
onnpleted  for  preUminary  suitable 
Wilderness  Study  Areas  (WSAs).  If  the 
public  identifies  significant  diJSerences 
in  interpretation  of  the  date  presented  in 
the  reports  or  submits  significant  new 
minerals  data  for  consideration,  the 
Bureau  of  Land  Management  will 
request  USGS/USBM  evaluate  these 
comments  in  relation  to  their  final 
Mineral  Survey  Report  The  ELM  will 
consider  the  USGS/USBM  evaluations 
as  weU  as  the  Mineral  Survey  Report  in 
developing  final  wilderness  suitability 
recommendations.  Cities  of  the  WSA 
reports  can  be  reviewed  in  BLM  offices 
in  Santa  Pe.  Albuquerque.  Taos, 
Faimington.  Las  Qruces,  Socorro, 
Roswell,  Carlsbad.  Tulsa  and  Oklahoma 
City. 

OATi:  New  information  will  be  accepted 
(m  the  reports  enumerated  in  this  notice 
until  August  19. 198&      - 

Annncil.  Send  information  on  reports 
to:  Deputy  State  Director  for  Minerals, 
BLM,  New  Mexico  State  Office.  P.O.  Box 
1449,  Sante  Fe,  New  Mexico  87504-1449. 
FOR  RMTMCII  MRMHIATION  contact: 
Powell  King,  BLM.  New  Mexico  State 
Office,  Division  of  Mineral  Resources, 
P.O.  Box  1449.  Sante  Fe.  New  Mexico 
87504-1449,  (505)  988-6186. 
mimjatmnikKf  iNrownATiON.  Section 
603  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stat  2785. 
directed  the  Secretary  of  the  Interior  to 


inventory  lands  having  wilderness 
characteristics  as  described  in  tfie 
Wilderness  Act  of  September  3, 1964, 
and  from  time  to  time  report  to  the 
President  his  recommendations  as  to  the 
suitability  or  non-suitability  meach 
area  for  preservation  as  wilderness.  The 
USGS  and  USBM  are  charged  with 
conducting  mineral  surveys  for  areas 
that  have  been  preliminarily 
recommended  suitable  for  inclusion  into 
the  wilderness  system,  to  determine  the 
mineral  values,  if  any,  that  may  be 
present  in  such  areas. 

To  ensure  that  all  available  minerals 
data  are  considered  by  the  Bureau  of 
Land  Management  prior  to  making  its 
final  wilderness  suitability 
recommendations  to  the  Secretary  of  the 
Inferior,  the  State  Director,  New  Mexico 
is  providing  this  public  review  and 
comment  period.  Usually  there  is  a  one 
to  two  year  lag  time  between  actual 
field  woric  and  final  printing  of  a  mineral 
survey  report  New  infoimaticHi  may 
have  been  collected  by  the  public  during 
this  lag  time  ca  the  public  may  have  a 
new  interpretation  of  the  data  presented 
in  the  mineral  survey  reports.  Any  new 
data  or  new  intopretations  of  data  in 
the  repOTts  will  be  screened  for  its 
significance  and  validity  by  the  Bureau 
of  Land  Management  Significant  new 
minerals  data  or  new  interpretations  of 
the  minerals  data  will  be  forwarded  to 
the  U.S.  Geological  Survey  and  U.S. 
Bureau  of  Mines  for  further 
consideration.  Evaluations  received  by 
the  Bureau  of  Land  Management  from 
the  U.S.  Geological  Survey  and  U.S. 
Bureau  of  Mines  wiU  be  considered  by 
the  State  Director  in  the  final  wilderness 
suitability  recommendations. 

Information  requested  bom  the  public 
via  this  invitation  are  not  limited  lo  any 
specific  energy  or  mineral  resource. 
Information  can  be  in  the  form  of  a  letter 
and  should  be  as  specific  as  possible 
and  include: 

1.  The  name  and  number  of  the 
subject  Wilderness  Study  and  Mineral 
Survey  Report. 

2.  Mineral(s)  of  interest 

3.  A  map  or  land  description  by  legal 
subdivision  of  the  public  land  surveys  or 
protected  surveys  showing  die  specffic 
parcel(s)  of  amcem  within  the  subject 
Wilderness  Study  Area. 

4.  Information  and  documents  that 
depict  the  new  data  or  reinterpretation 
of  data. 

5.  The  name,  address,  and  phone 
number  of  the  person  who  may  be 
contacted  by  technical  personnel  of  the 
Bureau  of  Land  Management  U.S. 
Geological  Survey  or  U.S.  Bureau  of 


Mines  assigned  to  review  the 
information. 

Geologic  maps,  cross  sections,  drill 
hole  records  and  sample  analyses,  etc 
should  be  included.  Published  literature 
and  reports  may  be  cited.  Each  comment 
should  be  limited  to  a  specific 
Wilderness  Study  Area.  All  information 
submitted  and  marked  confidential  will 
be  treated  as  proprietary  data  and  will 
not  be  released  to  the  Public  without 
consent 

The  following  is  a  list  of  available 
Mineral  Survey  Reports  by  Wilderness 
Study  Area  (WSA)  on  which  new 
information  will  be  accepted. 


WSA  No. 

Nww 

RipOft  No. 

010-022 J 

Catiazon 

BU1733-B 

01<M)24 

OHo.    .._. 

BU  1733-6 

010060 

RtoOMiM 

BU1733.C 

01(MM2 

0Fn8frO29S 

020-038 

8i«raO»LM 

BU  1734-0 

020-043 

HofM  MoufiWn..... 

BU1734-C 

020-044       

Conttnonlil 
DMdt. 

BU1734-C 

020-066 

JomsdiOai 
MiMfta 

BU1734-A 

030-023 

GIs  Lower  Box 

BU1736-A 

03OO3SA/B 

BigHMelM 

MourMrw. 

BU1735-C 

030O52 

WniPoMto/ 
Mount  moy. 

BU  1735.4 

030-053 

AdOT  LOM  Flow.-. 

BU1734-B 

Reports  available  for  review  in  BLM 
offices  will  not  be  available  for  sale  or 
removal  from  the  office.  Copies  of  the 
listed  reports  may  be  purchased  from: 
U.S.  Geological  Survey,  Books  and  Open 
File  Reports.  Box  25425.  Federal  Center. 
Denver,  Colorado  80225. 

Date:  June  3, 1988. 
Gilbert  a  Lockwood, 

Deputy  State  Director  fi>r  Mineral  Reaouicea. 
(FR  Doc.  88-13803  Filed  8-17-88;  8:45  am] 


Outer  Continental  Shew  (OCS) 
Adviaory  Board  SdentHIc  Com 
NoHoe  and  Agenda  of  Plenary  Seeelon 


This  notice  is  issued  in  accordance 
witii  the  provisions  of  the  Federal 
Advisory  Committee  Act  Pub.  L  92-463. 
5  U.S.C  Appendix  L  and  the  Office  of 
Management  and  Budget  Circular  A-O, 
Revised. 

The  OCS  Advisory  Board  Scientific 
Commitiee  will  meet  in  plenary  session 
at  die  Doubletree  Inn.  206  Strander 
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Boulevard,  Seat  jk.  Washington  98188 
(telephone  206-^1\S-922D),  from  8  a.m.  to 
5:30  p.m.  on  Julyj  20, 1968.  and  from  8 
a.m.  to  4:30  p.m.  ^n  July  21, 1988. 

The  agenda  for  the  meeting  will 
include  the  foUoMring  subjects: 

•  Update  on  the  Environmental 
Studies  Program  for  the  Regional  and 
Headquarters  O^ices; 

•  The  Alaska  Proposed  Program  for 
Fiscal  Year  199G( 

•  The  MMS  Andieology  Program: 

•  Discussion  on  Information 
Dissemination  and  Public  Perception; 

•  The  Scienti^c  Committee  Fisheries 
Task  Force;  and 

•  Discussionsj^d)  Representatives  of 
Washington  anq  Oregon. 

This  meeting  ikiopen  to  the  public. 
Approximately  3(^  visitors  can  be 
accommodated  <m  a  first-come-first- 
served  basis.  AI)  inqidfies  concerning 
this  meeting  shoifd  be  addressed  to:  Dr. 
Don  V.  Aurand,  Chief,  Branch  of 
Environmental  Studies,  Offshore 
Environmental  AMessment  Division, 
Room  4230  (MS-|$44),  NGnerals 
Management  Se^ce.  U.S.  Department 
of  the  Interior,  lltii  and  C  Streets  NW., 
Washington,  DC  20240;  telephone  (202) 
34»-7744.  M 

Date:  |uiw  IS,  19  B. 
John  B.  Rigg.  I 

Associate  Directoi  for  Offshore  Minerals 

Management.        > ' 

[FR  Doc.  88-13849  nied  6-17-88;  8:45  am] 

BILUNQ  COOE  431»4fMI 

— ^ : -H — ■ 

Gulf  of  Mexico  Outer  Continental 
Shelf;  Notice  of  AvailabHIty  of 
Proposed  Notice  of  Sale,  Eastern  Gulf 
Mexico,  Oil  and  Oas  Leases  Sale  1 16, 
Parti 

With  regard  to  oil  and  gas  leasing  on 
the  Outer  Continental  Shelf  (OCS),  the 
Secretary  of  the  Interior,  pursuant  to 
section  19  of  the  OCS  Lands  Act.  as 
amended,  provides  the  affected  States 
the  opportunity  to  review  the  proposed 
Notice  of  Sale.    | 

The  proposed  Notice  of  Sale  for  Sale 
116,  Part  I,  Eastern  Gulf  of  Mexico,  may 
be  obtained  by  written  request  to  the 
Public  Informati^ti  Unit.  Gulf  of  Mexico 
Region.  Mineral^  Management  Service, 
1201  Ehnwood  P^  Boulevard.  New 
Orleans,  LouisianJa  70123-2394.  or  by 
telephone  (504)  m-2519. 

The  final  Noti^f  of  Sale  will  be 
published  in  the  ^adenl  Ragistar  at 
least  30  days  p^0r  to  the  date  of  bid 
opening.  Bid  ope^img  is  sdieduled  for 
November  1988. ' 

This  Notice  of  Availability  is  hereby 


published  pursuant  to  30  CFR  56.29.  as 
amended  (51  FR  37177  on  October  2a 
1986).  as  a  matter  of  information  to  the 
public. 
David  Crow. 

Acting  Director,  Minerals  Management 
Service. 

Dated:  Jne  IS.  1988 
[FR  Doc.  8»-13iW3  Filed  6-17-88;  8:45  am] 

BHXINO  OOOE  431IHM-H 

National  Park  Service 

lDEsaa-35] 

VMivaiiNnemai  impact  siaiwnMii, 


AK 

action:  Notice  of  Availability  of  the 
Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Wilderness 
Recommendation  DenaU  National  Park 
and  Preserve,  Alaska  and  the  holding  of 
public  hearings  and  public  meetings. 

For  Denali  National  Park  and 
Preserve,  four  alternatives  were 
examined  ranging  firom  no  action,  which 
means  no  additional  wilderness 
designation,  to  designating  all  suitable 
lancb  within  the  study  area  as 
wilderness.  Alternative  2.  the  proposed 
action,  recommends  2.254,000  acres  or  60 
percent  of  study  area  lands  for 
wilderness  designation. 
DATCS  ikNO  MNME88E8:  The  public  is 
invited  to  comment  on  the  DEIS.  The 
public  comment  peribd  will  end  August 
29, 1968.  Written  comments  should  be 
mailed  to  Mr.  Q.  Boyd  Evison,  Regional 
Director,  Alaska  Regional  Office, 
National  Park  Service,  2525  Gambell 
Street.  Andiorage,  Alaska  99503. 
Comments  must  be  received  by  August 
29, 1988  to  be  considered  in  the 
development  of  the  final  EIS. 

Two  formal  public  hearings  have  been 
scheduled  to  receive  oral  and  written 
comments  on  this  wilderness  DIES.  A 
section  810  review  will  be  conducted  as 
part  of  the  hearings.  The  public  hearings 
will  also  provide  the  opportunity  to 
receive  oral  and  written  comments  on 
Wilderness  Recommendation  for  Noatak 
National  Preserve,  Aniakchak  National 
Monument  and  Preserve,  Cape 
Krusentem  National  Monument,  Glacier 
Bay  National  Park  and  Preserve.  Katmai 
National  Park  and  Preserve,  and  Kobuk 
Valley  National  Park  draft  EISs,  which 
are  also  on  public  review.  One  hearing 
will  be  held  in^ichorage,  Alaska.  <m 
Monday.  July  18. 1966,  at  7:00  PM.  Room 
300,  Alaska  Regional  Office,  National 
Park  Service,  2525  GambeU  Street 
Another  hearing  will  be  hehl  Tuesday, 
July  19,  at  7M)  FM  in  Aldington.  Virginia, 
at  the  PrefetMOnal  Center.  Third  Floor, 
Metropolitan  Campus  of  George  Mason 
University.  3401  North  Fairfax  Drive. 


In  addition,  two  public  meetings  will 
be  held  on  Denali  National  Park  and 
Preserve  Wikiemess  DIES.  One  will  be 
held  on  Tuesday  July  19, 1966.  at  the 
Talkeetna  High  School  in  Talkeetna  at 
7:00  PM.  The  other  will  be  on 
Wednesday,  July  20, 1968,  at  the  Alaska 
Public  Lands  Information  Center,  3rd  ft 
Cushman.  Fairbanks  at  7:00  PM.  A 
section  810  review  will  be  conducted  as 
part  of  the  meetings. 


itiON  contact: 

Division  of  Planning,  Alaska  Regional 
Office.  National  Park  Service.  2525 
GambeU  Street.  Andiorage,  Alaska 
99503:  (907)  257-2654.  The  headquarters, 
Denali  National  Parte  and  Preserve,  P.O. 
Box  9,  McKinley  Park,  Alaska  99755, 
phone  (907)  683-2294  will  have  reading 
copies  available  to  the  pnbUc  as  wiU  the 
NPS  Alaska  Regional  Office  (address 
above);  the  Alaska  Resources  Library  in 
Anchorage,  Alaska,  701 C  Street;  the 
Alaska  Public  Lands  Information  Office 
in  Fairbanks,  Alaska,  Third  and 
Cushman  Streets;  and  the  Office  of 
Public  Affairs,  National  Paiic  Service,    -^ 
Department  of  the  Interior  in 
Washington  DC,  18th  and  C  Streets  NW. 
Jacob  J.  Hooglaiid 

Acting  Associate  Director,  Planning  and 
Development 

Approved: 

Bnioe  Blanchard, 

Director,  Office  of  Environmental  Project 
Review  United  Slates  Department  of  the 
Interior. 
Date:  June  15, 1968. 

[FR  Doc.  88-13821  Filed  6-17-88;  &45  am] 

BIUJNO  COOE  4*10-7»-M 


National  Capital  Region;  Memorial 
Commission  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memorial  Commission  will  be 
held  on  Tuesday,  June  28,  at  1:00  p.m..  in 
the  Executive  Conference  Room  at  the 
National  Capital  Planning  Commission. 
1325  G  Street  NW.  Washington.  DC 

The  Commission  was  established  by 
Pub.  L  99-652,  for  the  purpose  of 
advising  the  Secretary  of  the  Interior  or 
the  Adminstrator  of  the  General  Serices 
Administration,  depending  on  which 
agency  has  jurisdiction  over  the  lands 
involved  in  the  matter,  on  policy  and 
procedures  for  establishment  of  (and 
proposals  to  establish)  commemorative 
works  in  the  District  of  Columbia  or  its 
environs,  as  well  aA  Sudi  otiier  matters 
concerning  commemorative  works  in  the 
Nation's  (^ptial  as  it  may  deem 
appropriate.  The  Commission  evaluates 
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each  memorial  proposal  and  makes 
recommendations  to  the  Secretary  or  the 
Administrator  with  respect  to 
appropriateness,  site  location  and 
design,  and  serves  as  an  inforibatfon 
focal  point  for  those  seeking  to  erect 
memorials  on  Federal  land  in 
Washington,  DC  or  its  environs.        ^  ^ 

The  members  of  the  Commission  are 
as  follows: 
William  Penn  Mott.  )r.  Chairman. 

Director,  National  Park  Service. 

Washington.  DC 
George  M  White.  Architect  of  the 

Capitol.  Washington.  DC. 
Honorable  Andrew  I.  Goodpaster, 

Chairman.  American  BatUe 

Monuments  Commission.  Wa8faiiigt(m. 

DC 
J.  Carter  Brown,  Chairman.  Commission 

of  Fine  Arts,  Washington,  DC    - 
Glen  Urquhart  Chairman,  National 

Capital  Planning  Commission,' 

Washington.  DC 
Honorable  Marion  S.  Barry,  Jr..  Mayor  of 

the  District  of  Columbia,  Washington. 

DC 
John  Alderson  Administrator,  General 

Services  Administration.  Waslunston, 

DC 
Honorable  Frank  Carlucci,  Secretary  of 

Defense,  Washington,  DC 

The  purpose  of  the  meeting  will  be  to 
review  and  take  action  the  following: 

L  Site  Location  Approval 

a.  Korean  War  Memorial,  authorized 
by  Pub.  L.  99-572.  October  28, 1986— 
Motion  for  Reconsideration. 

b.  Black  Revolutionary  War  Patriots 
Memorial,  authorized  by  Pub.  L  99-^8, 
October  27, 1986. 

c.  Memorial  to  Women  in  the  Armed 
Forces,  authorized  by  Pub.  L  99-610, 
November  6, 1986 

Date:  June  14.  ig8& 
Regional  Director,  National  Capital  R^on. 
Manus  J.  Fiah.  Jr..  i 

(FR  Doc.  88-13832  Filed  6-17-68;  6:45  am] 
aiuJMa  COOS  «i«-n>-ii 


INTERSTATE  COMMERCE 
COMMISSION 

[DodMl  Na  AB-55  (Sub-Na  219X)] 

CSX  Transportation,  Inc^  Exwnption 
for  Abandonment  In  Gilmer,  Braxton 
and  Clay  Counties,  WV 

aoency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 


Transportation,  be,  of  56  oifles  xA  track 
in  Gilmer,  Braxton  and  Clay  Counties, 
WV,  subject  to  environmental,  faistwic 
preservation,  and  standard  labcv      '    - 
protective  conditions. 
DATIS:  Formal  expressions  of  intent  to 
file  an  offer  ^  of  financial  assistance 
under  49  CFR 1152^  (cH2)  must  be  filed 
by^June  30.  ig8&  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  has  been  received, 
this  exemption  will  be  effective  on  July 
20.1968. 

Petitions  to  stay  must  be  filed  by  July 
5. 1968.  and  petitions  for  reconsideration 
must  be  filed  by  July  15, 1988.  Requests 
for  a  public  use  condition  must  be  filed 
by  June  30. 198a 

AOOwnSEt:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  219X)  to: 
(1)  Office  of  the  Secretary.  Case  Control 

Branch.  Interstate  Commerce 

Commission.  Washington.  DC  20423 
(2J  Petitioner's  representative:  Charles 

M.  Rosenberger,  600  Water  Street. 

Jacksonville,  FL  32202 

FOR  miTHER  INRNWATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245. 
(TDD  for  hearing  impaired:  (202)  27S-1721) 


Additioncd  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts.  Ina.  Room  2229. 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  289-4357/4359  (DC  Metropolitan 
Area),  (assistance  for  the  hearing 
impaired  is  avaOable  through  IDO 
Services  (202)  275-1721.  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  Headquarter?). 

Decided:  June  2, 1986. 

By  the  Comnussion,  Chairman  Gradiaon. 
Vice  Chairman  Andre,  Commiisioners 
Sterrett  Simmons,  and  Lamboley. 
Commiaaioners  Simmons  and  Lamboley 
dissented  with  separate  expression. 
Norsta  R.  McCa*. 
Secretaryt 
[FR  Doc  88-13821  FUed  6-17-88;  8:45  am] 


:  The  Interstate  Commerce 
Commission  exempts  fit)m  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  et  seq.,  the  abandonment  by  CSX 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requiremmta;  Office 
of  Management  and  Budget  Review 

AOENCV:  Nuclear  Regulatory 
Commission. 


action:  Notice  Of  the  OfBin  of  '' 
Management  and  Budget  review  of 
iirfbtmation  o(rfiection. 


■  See  Exemption  or  Rail  Abmdomnent—Offen  of 
Finan.  Assist.  4 1.CC  2d  1S4  (1987).  and  final  niiea 
published  at  52  FR  48440  (1907). 


:  The  Nudear  Regulatory- 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  ^e  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the.  Paperwork 
Reduction  Act  (44  U.S.a  Chapter  35). 

1.  Type  of  submission,  new.  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  150— Exemptions 
and  Continued  Regulatory  Authority  in 
Agreement  States  and  in  Offshore 
Waters  under  Section  274 

3.  Tlie  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Reports  are  required  as 
occasioned  by  the  occurroice  of 
specified  events,  such  as  the  receipt  or 
transfer  of  licensed  radioactive  material 
or  actual  or  attempted  theft  of  licensed 
material.  An  annual  statement  of  soiirce 
material  inventory  is  required. 

5.  Who  will  be  requireid  or  asked  to 
report:  Agreement  State  licensees 
authorized  to  possess  source  or  special 
nuclear  material  at  certain  types  of 
facilities,  or  at  any  one  time  and 
location  in  greater  than  specified 
amoimts. 

6.  An  estimate  of  the  number  of 
responses:  63 

7.  As  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  2.38  hours  per 
response,  for  a  total  of  150  hours 
annually. 

8.  An  indication  of  whether  section 
3504(h),  Pub.  L  96-^11  applies:  Not 
applicable. 

9.  Abstract:  10  CFR  Part  150  provides 
certain  exemptions  from  NRC 
regulations  for  persons  in  Agreement 
States.  Part  150  also  defines  activities  in 
Agreement  States  over  which  NRC 
regulatory  authority  continues,  including 
certain  information  collection 
requirements. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  1717  H 
Street  NW.,  Washington.  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer,  Vartkes 
L  Broussalian.  (202)  395-3064. 

The  NRC  Clearance  Officer  is  ft«nda 
Jo.  Shelton.  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  t4th  day 
of  June  1988. 
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For  the  Nudear  RegnJatoty-Cominif  km..    -; 
Joyce  A.  Aflaaata, 

Aiding  Director,  QfpceofAdmJnistratwinmd: ' 

Reaoui>oe$  MancigemenL 

(FR  Doc.  8»-'1382n  Piled  9^7-68;  8:45  am]     ^ 
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POSTAL  RAT^jCOMMISSION 

>  to  P'QctsI  Swvtos 


andOnitod 

June  14, 1988. 

Notice  ir  hei^iby  jjiveatiiat  th^, 
CommiMion  api  1  certain  advisory  staflP 
personnel  willji  isit  the  United  Parcel 
Service  Airpoi|t  Package  Sorting  Hub, 
Louisville,  Kent  ucky  on  June  27, 1988, 
and  the  Uniteq  ^tates  Postal  Service 
Airport  Package  Sorting  Hub,  Terre 
Haute,  Indiana  |Dn  June  28. 1988  for  the 
purpose  of  acquiring  general  background 
knowledge  of  pyernight  package 
delivery  operajljons.  A  report  of  the    , 
visits  «vill  be  oM  file  in  the  Conunissiooi's 
Docket  Room.  I , 

For  further  information  on  these  visits, 
please  contact  Gerald  E.  Cerasale  by 
writing  to  Postal  Rate  Commission.  133j9 
H  Street  NW.,  $uite  300.  WashingUiu  1.  . 
DC  20288-4)001.  or  by  telephone  at  (2(Ki) 

789-8868.  

ChaiiesL.Clip4,:;. 

Secretary.     %  1     ■•■^\^:^x: 

(PR  D6C.48-137M  FfM  8-17-88;  8.^  am] 

MUMQ  CODE  771S«1-M 


SECURITIC8  AND  EXCHANGE 
COMmSSKHI 


[FllaNa  22-18^1 


OppoftuiMly  for 
Air  UnMt  Hic 


Notice  is  heivby  given  that  Eastern 
Air  Lines.  Inci  (the  "Company"),  has 
filed  an  appliqation  pursuant  to  clause 
(ii)  of  section  8io(b)(l)  of  the  Trust 
Indenture  Act  ^f  1939.  as  amended  (the- 
"Act")  for  a  fijiiing  by  the  Securities 
and  Exchangq  Commission  (the 
"Commissiontl  that  the  tnsteeiship  of 
Fkst  Fidelity  Nmk.  National 
Association.  iW  )ersey  (die  "Baolc^^ 
under  an  indenture  dated  as  of  <"••'«'' 
November  15,;i988  (the '^988 
Indenture")  baleen  the  Company,  the 
Bank  (as  "Collateral  Thistee"),  and.  i-.^ 
Midatfantic  National  Bank.  United     - 
Jersey  Bank,  aad  Plrftt  Jersey  National 
Bank  (each.  a''^rie8  Trustee"  and 
collectively,  "Series  Trustees")  whidi 
was  heretofoM  qualified  under  the  Act 
and  under  an  Indenture  dated  as  of 
March  1. 19881  tAe  "1988  Indenture") 
between  the  Company,  thaBank.  and 


Texas  Air  Corporation,  as  guarantor, 
whidi  has  not  been  qualified  under  die 
Act  is  not  so  likely  to  iovolve;  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  die  public  interest  or  for 
the  protectiaii  of  investors  to  disqualify 
the  Bank  from  acting  as  tnutee  under 
either  of  such  indentures. 

Section  310(b)  of  the  Act  provides  in 
part  thai  if  a  trustee  under  an  indenture 
qualified  tinder  .the  Act  has  or  jriiall 
acquire  ai^  cpnflicfing  interest  (as  . 
definedin  tfaeaectionj,  it  shaU.  withiii 
ninety  days  after  ascertaining  U»t  it  has 
.fuch  conflicting  iotei8st»Jeiti^  eliminate 
such  oonflictiiig  interast  or  resign. 

Subsection  (1)  of  suchSection 
provides,  with  certain  exceptions  stated 
therein.  Uiat  a  trustee  under  a  qualified 
indenture  shall  be  deemed  to  have  a 
conflicting  interest  if  it  is  acting  as 
trustee  under  another  indenture  of  the 
same  obligor. 

Hie  Company  alleges 

-    (1)  Pursuant  to  the  1986  Indenture,  the 
Company  issued  $500,000,000  aggregate 
principal  amount  of  its  First  Priority, 
Second  Priority,  and  Third  Priority 
Secured  Equipment  Certificates 
.  ("Certificates")  in  a  private  placement 
The  Certificates  were  Subsequently 
registered  under  the  Securities  Act  of 
1933  ("1933  Act")  and^e  1986  Indenture 
was  qualified  under  ^  Act 

(2)  Pursuant  to  tha  1968  indenture,  the 
Company  issued  $200,000,000  principal 
amount  of  its  Second  Priority  Secured 
Equipm^t  Notes  due  1993  ("Notes")  in  a 
private  placement  in  reliance  upon  an 
exemption  from  the  re^tration 
requirements  of  the  1933  Act  and  the 
qualification  requirements  of  the  Act 

(3)  The  Company  is  not  hi  default 
under  either  Uie  1966  Indenture  or  the 
1988  Indenture.  BoUi  indentures  are 
secured  by  wholly  separate  and  distinct 
pools  of  collateral. 

(4)  The  provisions  of  the  1966  and  1988 
Indenhires  aire  not  so  likely  to  involve  a 
materia  confiiciof  interest  as  to  make  it 
necessary  in ^pubUc  interest  (^ for. 
the  protaction  of  investors  to  disqualify 
the  Bank  from  acting  as  Trustee  under 
the  1986liidentuie  or  &e  1868  Indenture. 

(5)  The  Cot^iany's  obligations  under 
-the Certificates  and  UieNotesxankiNin  . 
passu  inter  86. 

The  Caaspany  has  waive  notice  of 
hearing,  hearing,  and  any  and  all  rights 
'  to-^pedfy  procedures  under  the  Rules  of 
RMetice4)f  the  Commission  in 
connection Kdth-thiamatter. 

For^more  iletailed  account  ef  die  ■■■ 
niattflM>«f  fact  and  law  asserted,  all 
persons  are  referred  to  said  appUeation; 
which  is  on  file  in  the  Office  of  die 
Commission's  Public  Reference  Section. 


FUe  No.  2»-188aBr«GOnrst  Street  NW.. 
Washingtoa  DC  20640.  . 

Notice  is  fartlHr  given  thatt  any 
interested  person  may,  not  later  than 
June  28. 1888.  request  in  writing  that  a 
hearing  be  held  on  such  matter  stating 
the  nature  of  his  interest' the  reasons  for 
sudi  request  and  the  issues  of  law  or 
fact  raisied  1^  sudi  a|q>lication  which  he 
desiTM  to  controvert  or  he  may  request 
&at  he  ba  notifiad  if  die  Commission 
O^d^  a  hearing  thneon.  Any  such 
request  shouki  oe  addressed:  Secretary. 
Secmities  aodfixdiange  Commission. 
4S0  Fifth  Street  NW..  Washington.  DC 
20549.  At  any  time  after  said  date,  die  , 
Commisrion  may  issue  an  order  panting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  pi^Uc 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Committion,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
jonatfaanCKalB. 
Secretary. 
[PR  Doc.  88-13804  Filed  6-17-88: 6.-4S  am] 


FonnoUndorRaviewliy  Offleo  of 
twidButfgol 


.    Agency  Clearance  Officer;  Kenneth  A* 
Fogfsh  (202)  272-2142. 

Upon  Written  Request  Copy 
Available  Ftom:  Securities  and 
Exchange  Commission,  Office  of 
Consumtr  Affahrs.  450  FifUi  Sti«et  NW.. 
Washington.  DC  20549. 

Approval 

Rulel2b-1 

FUe  No.  270-188 
FormN-lA 

File  No.  270-21 

Notice  is  hereby  given  that  pursuant 
to  die  Paperwork  Reduction  Act  of  1980 
[44UJS.a  3S01  e<  8eg.],AB  Securities 
and  Exchange  Conunission  has 
siAmitiBd  for  OMB^  approval  proposed 
amendments  to  Rulel2b-1  [17  CFR 
270.12l>-lJ  under  the  Investment 
Coiqiany  Act  of  1040  (die '1040  Act") 
.  and  to  Form  N-1 A  under  die  1940  Act 
and  ^Securities  Act  of  1933  (17  CFR 
239.15A]  [17  CFR  274.11A]. 

The  proposed  amendments  to  Rule 
12b-l  would,  among  ether- things, 
modify  the  circumstances  under  which 
(q>en-end  management  investment 
companies  ("funds")  can  adopt  or 
continue  distribution  plans. 

Form  N-lA  is  the  registration 
statement  for  use  by  funds,  except  small 
busbiess  investment  conqwnies  and 


BEST  COPY  AVAILABLE 
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inmirance  Sf^ante  accoantt.  There  are 
approximately  2,30p  registtanta  tniag 
Form  N-lA.  with  an  eytiauied      ..^<-| 
compliance  tiaie  of  1.065  honn  per         ' 
registant.  The  propoaed  amenfbnenta 
would  add  one  addUional  hour  to  the 
time  neceaaaiy  for  eadi  registrant  to 
comply  mth  the  form's  requirements. 

General  oomments  shoidd  be 
submitted  to  OMB  Desk  Officer  Robert 
NeaL  Office  of  Infonnation  uud 
Regulatory  AfEsirs.  OStee  of 
Management  and  Budget  Room  3228 
NEOB.  Waahington.  DC  20503. 

Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hoars  tor  compliance  to  Kenneth 
A.  Fogash.  Deputy  Executive  Director. 
US.  Securities  and  Exchange 
Commissian,  450  Fifth  Street.  NW.. 
Washington.  DC  20(M»-«00«.  and  to 
Robert  Meal  at  the  above  address. 
JooadiaB  G.  Katx. 

Secretary.  \ 

Iuml0.19a&  j 

(PR  Doc.  8»-13838  Filed  6-17-68;  8:45  an] 


[RaL  No.  34-2SM0;  Fie  Na  8n  MDS-tT-lll 


CI— rtng  Cotpbrallon.  Ordw  Approvino 


On  January  4, 1968.  the  MBS  Clearing 
Corporation  ("MBSCC).  filed  a 
proposed  rule  change  (nie  No.  SR-MBS- 
87-11)  under  Section  19(b)  of  the  i 

Securities  Exchange  Act  of  1934 
("Act").'  The  proposal  would  make 
various  changes  to  MBSCCs  Depository 
Division  rules,  including  revisions  to 
rules  for  the  assessment  of  partic^ants 
in  certain  circumstances  and  financing 
of  principal  and  interest  payments.  The 
Commission  published  notice  of  the 
proposal  in  the  Federal  Register  on 
March  a  198a*  One  comment  letter  and 
a  response  from  MBSCC  were  received. 
For  the  reasons  discussed  below,  the 
Commission  is  approving  the  proposal. 

L  Deacriptea  off  the  Praposal 

The  propoaed  rule  diange  clarifies 
and  revises  several  KfflSCC  Dqmsitory 
Division  rales.  First,  die  proposal 
amends  Artide  0.  Rule  5.  Sections  5(a) 
and  5(b}.  pertaining  to  assessments  of 
participants  in  the  event  of  participant 
default  The  proposal  extends  the 
universe  of  participants  rAa  may  be 
assessed  to  covor  losses  due  to  a 
mctmber  default  As  amended  by  the 
proposal.  MBSCC  would  be  autiiorized 


>isu.&a7at(b)(i). 

*SwiritiaBsclMiiseAclRriMMl|a.2SMi: 
(Maickl.  1984. 89  PR  74B4. 


to  assesa  partidpanti  who  received 
securitiea  aredits  ae  a  result  (»f  deltofias 
from  the  defaulting  participant  --: 
Currently,  onty  thoae  partidpanls  «dio 
received -cash  credits  as  a  resolt  of 
deliveries  to  the  defaoitiqg  partidpant 
are  sub^  to  pro  rata  assessment  for 
losses  assodated  widi  the  defavlt*  Hie 
propoaal  would  authorise  MBSCC  to 
assess  mesibets  who  recdved  credits  to 
their  securities  accounts  from  a 
defaulting  particqwnt  Thus,  in  the  event 
of  a  menwer  default  that  required  pro 
rata  assessment  MBSCC  ¥rould 
determine  each  partidpant's  caah 
credits  because  of  ddiveries  to  the 
defaulting  partidpant  and  the  value  (^ 
deliveriea  from  the  defaulting 
partidpaiit  uid  then  allocate  losses 
assodated  with  the  default  among  that 
universe  oi  participants  on  a  pro  rata 
basis. 

Second,  the  proposal  amends  Artide 
m.  Rule  2.  Sections  1  and  2  to  clarify 
procedures  for  principal  and  interest 
("PftI")  payments  to  pvtidpants. 
Section  1.  as  emended,  states  that  an 
advance  of  PU  on  depodted  securities 
may  be  paid  to  a  psrttdpant  by  MBSCC 
or  by  a  thiid^tarty  lender  through 
MBSCC  Section  2  clarifies  &e  ri^ts 
and  obligations  of  partidpants  in  the 
event  that  a  PftI  payment  is  advanced 
by  MBSCC  a  third-party  lender  or 
both.*  As  amended.  Sedion  2  provides 
that  upon  an  advance  of  P&I  to  a 
partidpant  (1)  MBSCC  or  a  third-party 
lender,  to  the  extent  that  it  has 
advanced  PftI,  shcdl  be  entitled  to 
receive  the  PftI  vAnen  it  is  recdved  from 
the  issuer  or  paying  agent;  (2)  the 
partic^lMiit  recdving  die  P&I  advance 
guarantees  full  and  pnxnpt  payment  to 
MBSCC  when  the  third-party  loan  is  due 
and  assigns  to  the  third-party  lender  afl 
rights  and  to  the  PftI  that  has  been 
advanced  by  the  thfrd-party  lender  to 
the  partidpant;  (3)  if  MBSCC  or  the 
third-party  lender  does  not  receive  the 
P&I  promptly  from  the  issuer  or  paying 
agent  it  may  demand  that  the 
partidpant  repay  die  PftI;  and  (4) 
partidpants  are  responsible  fat  any 
financfaig  costs  for  PftI  advances  fitim 
MBSCC  or  a  diird-party  lender.  The 
proposal  also  amends  Artide  m.  Rule  2. 
Section  a  relating  to  the  enforcement  of 
guarantees  by  MBSCC  for  issuer  or 


TlioM  miMNtiM  iadttda  IIm  uI«i  tumSm  or 
•Migmiwnt  of  McviUM  heM  in  Ike  defatdUqg 
parttdpiatJifflaOCtt—iii  luwiul  wmti\Jm\»A 
with  lfc>  4mmnt,  ■wwMrt.iiMlwipiu ID wkh* 
the  dafaM  balHiM  kM  nM  bMn  paid.  Par  •  0€iBpltte 
deMaipUM  of  aU  the  ramadiat.  *w  MBSCC  Artida 
a  Rah  0,  Haeiian  4. 

*  MBSCC  cradUi  it»paitidpanl»  witfrMIaa  :  - 
pajwbla  drtepha  oasilqr. 


paying  agent  faihve  to  i>ay  PftI  in  a - 
timdy  manner  on  deposited  Federirt 
Natioaal  Mortgage  Aaodation 
("FNMA").  Federal  Heme  LMn 
Mortgi^  CorperatkMi  CTHLMC')  or  - 
Government  National  Mortgage 
Association  ("Q4MA")  securitin.  to 
reflect  the  changes  described  above.* 

Third,  die  proposal  amends  Artide  III. 
Rttle  2.  Section  4  to  extend 'MBSCCs 
ability  to  reverse  eironeoos  credits  of 
PftI.  The  proposal  wooh)  aUow  MBSCC 
to  reverse  erroneous  credits  of  PftI  in 
circumstances  other  than  issuer  or 
paying  agent  error,  such  as  data 
processing  errors. 

Finally,  die  proposal  adds  a  sentence 
to  die  end  of  Artide  IV.  Rule  1,  Section 
11,  which  concern^  parndpent 
indemnifiJBation  of  MBSCC  for  certain 
MBSCC  services.  The  addition  darifies 
that  if  a  paitldpant  fails  to  pay  any 
deoit  balaiice  resaMug  from  assessment 
of  an  indeHnfficatioa  payment  MBSOC 
shall  apply  the  ptoceduies  for 
assessment  of  odier  partidpants  states 
in  Artide  B.  Rule  a  Section  5. 

n.MB80CBBa4kMalr 

MBSOC  states  diet  die  proposed  rule 
changes  are  consisteiit  widi  the  Ad  in 
that  uey  wiH  fadHtate  die  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  by  darft^ing 
MBSCC  rules  and  procedures  rdating  to 
the  PftI  pcynents  and  related  areaa. 

m.  Cnmmsnts  Concemlng  the  ftoposal 


and  R^BBOCv 

The  Conadasian  received  one 
comment  letter  regarding  the  pniposd. 
from  Bear  Stearns  ft  Co.  Inc.  ("Bear 
Steams").  In  its  letter.  Bear  Steams 
raised  procadaral  *  and  substantive 
concerns  veaaiding  the  proposaL  and 
urged  the  Commission  to  disapprove  the 
proposal,  or  at  least  delay  its  approval 
MBSCC  filed  a  rsqranse  widi  die 
Commission  oa^rd  27. 108a 

Bear  Steams  asserts  diet  die  proposal 
concerning  PU  payments  wffl  alter  die 
fundamental  ri|^  that  partidpants  and 


*  MBSOCI  rolea  laquin  MBSOCto  I 
illllgwitlj  collacliow  if  raiinjManli.  '■^h^Wng 
paywwlifciMi—imuiioaitlgrili 
pwtidiMBla,  «d  tkMfM^  Indm. 

•  Baar  Slaaim  Mild  ikal  AMCC  Miad  to  Mttly 
its  partictpurti  of  OM  lanH  of  the  prapaaal  prior  10 

ipofaMooaly  wMl  mtal  tte  prapoM  ior 


oroa 


MBSCCs 


rAoliBviaMaaef 

««idl|H 
I  to  daap  aiMval «( tks  nda  c*«MR  as  , 
dalay  approval  aalil  liOSCC  pMvidss  tetloe  to  its 
parti  Pip  asli  asJ—  bfpn^alitf  to  cototosnt  On 
ApriUMSmi—mraiMIIsi  isAoras 
partc^aato  af  Ika  tsna  of  nria  Aaapa  and  tovMad 
partldpMtrnMiBloathapsBaoaaLWsMkar 
MBSC&asa  tti^niswimau  liasiticiiisid  any    ' 
oomoMBlioaihaprapaaadrilaaMriiStaiMpoMa  ' 
tothsAprilttMliofc 
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underiyinainf^ttora  hav«  in  GNMA 
McaritiMliel4  [at  KfBSCC  In  reotivfi^s  '■ 
~llt  Bmt  Steams  asiertt 
must  give  up  to  MBSCC 
^  .MTty  lenden  all  rights 
to  PftI  payneits  and  also  must 
guarantee  on  iupco  rata  basis  repayment 
of  thirdiMity  Ibans.  The  effect  of  ttM 
advance,  Bea^  ^teans  states,  is  that 
participants  an  deprived  of  their  claim 
to  the  €9<MA  i^uarantee  as  well  as  the 
Steams  raised  no 
aspects  of  the 


PUpayraentsi 
objections  to 
proposal 

In 
essenoe   ^ 
receivable 
financing,  the, 
pledged  to  thc| 
not  collected, 
proceeds  mus 
in  doing  so  he 
coUateral"  * 
the  proposal 
collateral  for 
thkd-party 
mustberepali 
third-party  le< 
r^ainsall 

IV.  1 

For  tberaai 
Commissionl 
proposal  The  |l 
pn^tosalisi 
of  &e  Act  I 
prompt  and  I 
settlement  of  I 
securities! 
safeguarding! 
MBSCCscust 
which  it  is  I 

(a)  Default  alt{ 
oferroaeous  i 


states  Umttai 
^'jsfJHancJBga 
custmnaiy  in  such  a 
leriying  coQateral  is 
ider.  If  the  receivable  is 
recipient  of  the  loan 
ly  ttie  loan.  However. 
ives  bade  the 
fbrttMrsUtesthat 
die  PU  paymentas 
I  PftI  adviuwefrDm  a 
andttiatif  Aeloan 
jby  the  partic^Mnt  to  the 
i4er,  the  participant 
lU  to  die  underiying  PftL 


^  discussed  below,  die 
l>provfaig  ySBSCCM 

Ion  believei  die 
■tent  widi  Section  17A 
I  it  wUl  promote  die 
itedearanoe  andr'"?  r<^ 
gage-backed        '     ' 
ions  while 
ads  and  secnrides  in 
'  and  control  or  for 
liole.  -  */-  • ,  A- 

Uoii  rules  aadrev^fKtl 
f  payments 

The  CommiMion  believes  that  the 
proposal  further  strei^diens  MBSCCs 
rules  to  proteotjMBSCG^uid  its 
participants  aij^inst  finandal  loss 
associated  wiif  its  services.  The 
changes  more  Ideariy  d^neate  MBSCC 
procedures  in  iistaaces  Whero  MBSCC 
may  be  at  ririci  ptet  with  rMaid  tadte 
assessment  of  l^artidpants  that 
transacted  buimess  widi  a  defaulting 
participant  thttproposal  extends    ^    - 
MBSCCs  fight  to  assess  to  sftuadons  ' 
where  die  parfih^mnt  received  credits  of 
cash  and/or  sMurities  as  a  result  of 
transacting  with  the  ddfaultiong 
participant  The  change  will  more  fblly 
and  evenly  disvibute  the  cost  of 
covering  any  1^  to  dwse  pardcipants 
who  transacted  widi  the^faulting 
participant  wlple  furdier  tn«Ml»ting 


tOBCCtfl 


iamAhvMmtm. 


MBSCC  andparttdpants  who  did  not 
trakisact  with  the  defaddiig  partidpant 
bom  dmee  losses.  Second,  tbt  proposal 
eiqiandfe  the  dicumstanoes  for  wttdi 
MBSCC  may  revise  eiraaeoasP&I ■ 
payments.  That  change  AoM  decrease 
related  risk  df  lots  tp  MBSCC  and  its 
participants.      •*; 

(bJChttngatKlatedto  PSi  payments 

MBSCC  advances  FftI  as  a  service  to 
its  ptfttdpants.  lOSOG  narttdpants.  by 
iMNMng  »  Hi  ndvanoelrbm  MBSCC, 
are  assuredof  receiving  PftI  without 
undue  dday  and  cafl'ttM  flMMa  fimds 
immadiats^loredierpi^oees.  !!«■->.: 
changes  in  the  proposal  regarding    v^- 
payment  of  PftI  are  desigoed  to  fsdlitate 
the  timely  and  efficient  payment  of  P9l 
from  the  issuer  or  paying  agent  to  . 
KfflSGC  partidpants.  The  Oaamiission 
believes  diat  die  proposal  also  could 
eiimiaate  or  redaee  poMttito  delays  in 
the  settlement  process  due  to  PU 
paymentdelays  iand  dierefiore  facilitate 
the  prompt anidnecuratedearaaoe  and 
setdemeirt  of  moi^gage^Mcked 
seoHlfies  ttansaotiaas. 

Finally,  the  proposal  clarifies  a 
partfdpanf s  i^ts  and  liabOides  when 
it  is  advanced  Pftl  Upon  a  PftI  advance 
by  MBSCa  apaitlt^am  wdnis  to 
MBSCC  or  die  diM^^arty  lender  tha 
right  to  recdve  thePti  lh>m a«  issiier 
or  paying^agent  badditioit,  MBSCC  or 
die  tiiird-party  tender  (diron^  MBSCC 
as  agent>may  demand  repayment  of  dw 
PftI  u  it-  is  not  received  promidy  frmn 
die  issutf  tt  paying  agent  Alsok  die 
partidpant  guarantees  payment  to 
MBSCC  when  the  ddrdiiarty  loan  is  due 
and  assigos  aff  rii^ts  hi  and  to  die 
advanced  PftI  to  dm  Aird-party  lender. 
The  effed  isio  proted  MBSCC  and  its 
parddpanta;,against  risk  of  lossfrom 
issuer  or.  payi^  agent  fedun  to  pay 
whUe  prowiding  pwtidpants  widi 
consistent  and  ttaneiy  PftI  payments.  In 
die-event  that  die  issuer  or  pqring  agent 
EaUs  to  pay  or  payment  Js  delayed. 
MBSCC  or  te  Aifd'party  lender  may 
demand  rqiayment  of  H^  PftL-  If  this 
occurs,  die  rights  in  and  to  the  PftI 
return  to  die  parttdpantuid^        ■•'-? 
pardc^Mnt  wffl rsodve  dw  PftI  whetf  :'  ^ 
paid  or  MBSCC  will  panna  die        -^  ^  ' 
guarantee  for  dm  parfidpaiit*  The  subm' 
result  will  occar  if  tte  diiMtpaHy  loan 
becomes  diie  and  die  partidpant  repays 
MBSCC  die  advancadPftl  In  each  case. 
MBSCC  wUI  proted  Itself  from  risk  of 
loss  by  rscdving  repayment  of  the 
advisabed  PftI  from  the  participant 

The  Commission  bdieves  thst  the 
proposal  does  not  material^  alter 


IM. 


•  Sm  iMw  (ran  AlbHt  M.  AndMoa  ftMidant 
MB80C  to  IomUmo  C.  Kata.  SMntaiyi 
'"*     "        .  dated  AptUm  IMS. 


KfflSCC  partic^mnts*  fundamental  rights 
and  obligations  conoeraira  PftI 
advances,  but  rather  clarifies  previously 
existii^  partidpants  ri^its  and 
obligations  for  the  porpoees  of  enablijag 
lenders  to  peifod  security'interests  in 
assigned  PftI  payments.  At  the  time  of 
its  temporaiy  r^tratidi  as  a  dearing 
agency,  *  MBSCC  rules  oonoaning  PftI 
advances  provided  finit  MB80C  was 
endded  to  i«tiliii  ra  payments  to  the 
extort  df  any  advances:  pttrddpants 
mt«  re^poi^Ibie  fortaiterest  chaises  on 
adviiiipMiPii|;'jmd;partie^ts  wne 
ohtott^te  repisy  Pti  advances  to 
mSOG»  dibd^iiarty  lenden  fai  dw 
event  of  issuar  or  paying  igent  default 
TlwCommiasica  Qtideittands  diat 
MBSCC  has  negotiated  widi  lenders 
sigoiflcaddy  increased  lines  of  cracttt 
fcffi  amotig  other  pwposes,  advax^dng  ' 
PU  peynahts  to  KTOCC  paiddpants. 
Hw  Bear  Stearos  tetter,  however,  dbes 
not  focus  on  dwse  spedfie  dbanges 
mads  by  dw  {Proposal. 

The  Cottndssion  understands  diet , 
financing  receivables  "Vith  recourse''  to 
the  payee  is  a  common  practioe  in  ti^e 
securities  and  baiddng  indnstiy  to  ^ . 
focUitate  timely  payments.  The  leader  . 
who  finances  dw  recdvaUe  general!^  ii 
provided  thecfaoioe  to  pumve  die  payor 
or  to  sed(  repayment  firom  dw  payee.  If 
the  lender  djooses  to  punnt  payment 
from  the  payor  but  is  then  unsucesirful 
the  lender  m^  seek  repayment  frtun  the 
payee;  if  the  lender  receives  satisfaction 
from  die  payor,  the  payee  has  no  further 
oUlgation  to  dw  lender  andif  the  payee 
repays  the  lender,  the  payee  retains  its 
rights  against  die  payor. 

bi  practical  terms,  the  Commission 
understands  that  in  most  drcumstanqes 
MBSCC  will  obtain  late  PftI  payments 
from  the  issuer  or  paying  agent  within 
one  or  two  days  of  the  scheduled 
payment  date  and  will  rapay  its  third- 
party  tenders.  In  the  event  oi  a  further 
delay.  MBSCC  would  pursue,  on  bdwlf 
of  dw  thirdiwrty  lender  and  its 
partictpan^.  GNMA's  guarantee  of  P&I 
payments.  MBSCC  has  refvesented. 
however,  that  it  recdves  die  bulk  of  PftI 
peyments  wi&in  duree  days  after 
payment  data;  MBSCC  Would  wait  until 
lis  days  after  paymant  date  before  it  wdl 
pursue  QNMA's  guarantee.  To  date. 
MBSCC  Jws  never  gone  to  GNMA  to 
pursue  the  guarantee.  Because  of  the 
GNMA  guarantee,  MBSCC  has 
represented,  and  the  Commission 
recogdies.  dwt  thirdiwrty  lenders 
would  seek  repayment  from  pertidpants 
in  only  very  unusual  dreumstances. 
such  as  wlwn  dwre  is  uncertainty  about 


*  S(W  SacoclUM  Kuhanst  Act  IMmm  Na  IMM 
(F«brwfy  2.  IflST).  St  PR  421S. 
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the  ability  (rfGNMA  to  meet  ita 
guarantee  obligationa  on  a  timely  basis. 
Because  GNMA's  obligationa  are 
backed  by  the  full  faith  and  credit  of  the 
U3.  government,  that  eventuality  is 
remote. 

The  Commission  understands  that 
Bear  Steams  is  concerned  about 
MBSCCs  ability  to  bind  its  participants 
to  substantial  third-party  loans  in  order 
to  fund  P&I  payments,  the  cost  of 
flnancing  those  payments  could  be 
substantial  if  MBSCC  does  not  pursue 
timely  P&I  payments  firom  issuers  and 
paying  agents. 

The  extent  of  P&I  payment  delays  by 
paying  agents  and  issuers  prior  to 
MBSCCs  registration  in  February  1967 
was  unclear.  No  formal  studies  am>ear 
to  exist,  although  MBSCCs  experience 
since  1987  clearly  demonstrates  the 
need  to  improve  the  timeliness  of  P&I 
payments.  *<* 

Hie  Commission  understands  that 
MBSCC  has  held  extensive  discussions 
with  GNMA,  mortgage  bankers,  and 
paying  agents  to  encourage  individual 
and  wide-scale  efforts  at  improved 
timeliness  in  P&I  payments.  Indeed, 
MBSCC  represents  that  it  has  achieved 
significant  improvements  in  paying 
agent  performance  so  ttiat  now  P&I 
payments  are  made  to  MBSCC  by 
payable  date  phis  one  day  more  than 
80%  of  the  time  on  average  eadi  month. 

The  Commission  nndentands  tiiat 
Bear  Steams  would  urge  MBSCC  to 
provide  each  participant  fte  choice  of 
receiving  P&I  advances,  or  receiving  P&I 
payments  only  upon  MBSCCs  receipt  of 
those  payments  (hereby  permitting 
participants  to  forego  MB6CC  financing 
costs).  MBSCC  indicates  that  develo|ring 
such  a  system  would  be  expensive  and 
would  require  significant  <^aages  to  its 
operating  systems.  MBSCa  however, 
has  represented  to  the  Commission  staff 
that  within  12  months  of  the  date  of  this 
ord«  it  will  make  the  automatic 
advance  of  P&I  payments  optional  for 
participants.** 

The  Commission  believes  that 
adequate  controls  exist  to  hmit  and 
manage  the  extent  to  whidi  MBSCC 
finances  P&I  delays.  First  MBSCC  is  a 
user-governed  oiganizatian.  and  its 
management  must  respond  to  its  users 
who  compose  its  Board  of  Directors. 
Second,  MBSCC  management  is  actively 
pursing  nnproved  paying  agent 
performance  by,  ammig  odier  things. 


">  MBSCC  MtionlM  that  Icm  than  SOU  of  PU 
IMTMnO  to  MBSCC  for  tecuritiM  that  M  haida  wm 
made  by  payafaia  date  plus  one  day  dara«  aa 
average  month. 

« '  Telephone  convenation  between  Jeny  Greiner, 
Branch  Chief  Division  of  Market  Regulation,  and  )im 
Eaataritag  of  Coffield  Ungaietti  Harm  a  SImin. 
MHuiael  to  MBSCC  on  Joae  a,  198S. 


identifying  habitually  lata  payteg  agents 
to  GNMA.  Thus,  the  Conmiaeion 
recogniKs  that  this  and  strong  ecoDomic 
incentives  will  help  to  assure  oontinaing 
efforts  to  improve  timely  payownts  and, 
dieffeby,  redaced  financing  costs  to 
MBSCC  partic^Mnts. 

The  Commission  will  continue  to 
monitor  MBSCCs  e^qierience  with 
paying  agents  and  ito  financing.  MBSCC 
has  a^eed  to  inform  on  a  quartniy 
basis  the  Commission  concerning  paying 
agent  performance  and  die  levd  of  P&I    ' 
advances. 

V.CoBduakm 

For  the  foregoing  reasons,  the 
Commission  behoves  that  MBSCCs 
proposal  is  consistent  with  the  Act  and 
Section  17A  in  diet  it  is  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  mortgage- 
backed  securities  transactions  and  tiie 
safeguanfing  of  funds  and  securities 
rdated  thereto. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  of  the  Act,  that  MBSCCs 
proposed  rule  change  (F!Ie  Na  SR-MBS- 
87-11)  be,  and  hereby  is,  iqiproved. 

For  the  Commiasicm.  by  the  Division 
of  Maiicet  Regulatidn  pursuant  to 
delegated  authority. 
lohadiaB&Kats, 
Secretary. 

Dated  Jaa*  13. 1980. 

(FR  Doc  88-13640  FUed  8-17-88: 8:45  am] 


OEPARTMENT  OF  TRANSPORTATION 
AppteaflontforCwIlllurtMof  Puble 


Foraign  Air  Canfsr  ParmNt  nM 
During  ttw  WMk  Endhig  JUm  10, 1968 

The  folkniriqg  applications  for 
certificates  of  pufalkc  coavenience  and 
necessity  and  foieipi  air  cairier  pemdts 
were  filed  imder  Sabpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regalations  (See  14  CFR 
302.1701  etseq.).  The  due  date  for 
answeis,  conforming  application,  ot 
motion  to  modiiy  scope  are  set  forth 
below  for  each  application.  FoUownig 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procednres  may  oonaist  of  the 
adoption  (rf  a  show-caaae  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  wi^ovt  fnrdier  proceedings. 

DodwtNa4S»n 

Date  Filed:  )une  8, 1988. 

Due  Dots  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  6, 1988. 


Deaaipt'on:  Application  of  Federal 
Express  CorporatioB  pursuant  to  section 
401  and  Subpart  Q  of  the  Regulations, 
for  iasaanoe  of  a  new  or  anmided 
certificate  of  public  convmience  and 
necessity  authorizing  Federal  Express  to 
provide  foreign  air  transportation  of 
property  and  mail  between  a  point  or 
points  in  die  United  States,  on  the  one 
hand,  and  a  point  or  points  in  Aigentina. 
on  the  other  hand. 

Docket  No.  45161 

Date  Filed-  June  la  1988. 

Dae  Date  for  Answers.  Conforming 
Applicatiom.  or  Motion  to  Modify 
Sccper)nly8,1988. 

Desaiption:  Application  of  United  Air 
Lines,  he.  pursuant  to  section  401  of  the 
Act  and  Subpart  Q  of  the  Regulations 
appBes  for  a  certificate  of  piS>Iic 
convenience  and  necessity  in  order  to 
audiorize  United  to  provide  scheduled 
non-stop  foreign  air  transportation  of 
persons,  property,  and  mail  between 
Spoicane.  Washington,  and  Calgaiy, 
Alberta,  Canada. 

OoGkatNo.4BIB 

Date  Filed:  June  la  198& 
Lkie  Date  for  Answers.  Conforming 
Applicatkuu.  or  Motion  to  Modify 
Scqpe:  July  8. 1988. 

Deecriptioa:  Application  of  Air  France 
pursuant  to  sectkm  402  of  the  Act  and 
Subpart  Q  of  the  Regulations  requests 
amendment  of  its  foreign  air  canier 
permit  to  add  San  Juan,  Puerto  Rico. 

DockalNa45m 

Date  Filed:  June  7, 1988. 

Due  Date  for  Answers.  Conforming 
Applieatioas,  or  Motion  to  Modify  . 
Scope;  July  5. 1986. 

Description:  Amendment  No.  1  to  the 
Abdication  of  Hoim  Kong  Dragoo 
Airlines  Limited  d/b/a/  Dragonair. 
Additional  Infbmation. 
PhymsT.Kajrhit. 

Chief.  Documentary  Senrices  Division. 
[FR  Doe.  88-13861  Filed  8-17-88;  8d«5  am] 


Natloral  MQhvMy  Traffic  Safaty 


AimouncwMnt  of  llw  I 

HMvy  Truck  SubewmnKlM  of  Um' 

■Nnor  vamuasamy  i 


r:  National  Highway  lYaffic 
Safety  Admlnietration  (NHTSA).  DOT. 
ACnONt  Meeting  announcement. 


r:  This  notice  amounoes  the 
first  meeting  of  the  Heavy  l^ock 
Subcommittee  of  the  Motor  Vehicle 
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Safety  Researchi  Advisory  ComBiittBe 
(MVSRAC).  The  KfVSRAC  established 
this  subcommitteie  at  the  February  1968 
meeting  to  exaniitie  research  questions 
regarding  crashworthiness  and  crash 
avoidance  for  ▼ndcies  over  10,000 
pounds  GVWR.  this  meeting  will  seek 
to  identify  the  s^eiflc  researdi 
activities  that  tha  Heavy  Truck 
Subcommittee  vrlll  initially  addRss. 

o ATE  AN»  TMK  the  neetiny  is 
scheduled  for  July  26, 1988.  bam  lOsQO 
a.m.  to  4:30  p.m. 


:  The  meetiag  wi&  be  hdd  in 
Room  2230  of  the!  U.S.  Departmcmt  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street  SW.. 
Washington,  DC. 


:Inffcy 

1987,  ine  RMNer  Iwencle  SaRty  Research 
Advisory  Conn^tee  war  eatabUshcd 
The  purpose  of  ^e  Committee  is  to 
provide  an  independent  source  of  ideas 
for  safety  reseajMh.  The  MVSRAC  vriH 
provide  infonna|ttQii.  advice,  aad 
recommendatiolil  to  NHISA  on  laattert 
relating  to  motorivehicle  safety 
researdk  and  pilovide  a  forum  for  the 
development.  c<fasideratioin,  and 
conummcation  ^t  motor  vehicle  safety 
research,  as  set  ifbrth  in  die  MVSRAC 
Charter. 

The  meeting  ife  open  to  the  public  and 
participation  by  the  public  will  be 
determined  by  the  Subcommittee 
Chairman. 


A  public  reference  file  (Number  88- 
01— Heavy  Truck  Subcommittee)  has 
been  established  to  contain  the  products 
of  the  subcommittee  and  will  be  open  to 
the  public  during  the  hours  of  8:00  a.m. 
to  4i0Op.m.  at  the  National  Ifighway 
Traffic  Safety  AdministratioB's 
Technical  Reference  Division  in  Room 
5108  at  400  Seventh  Street  SW.. 
Washington,  DC  20590,  telephone:  (202) 
366-2768. 


POUrUBTHEH  MFOniAXIOM  OOKI ACR 

William  A.  Leasure.  Jr..  Chairman. 
Heavy  Truck  Subcommittee,  Office  of 
Research  and  Developm«it.  400  Seventh 
Street  SW.,  Room  6220.  Washington.  DC 
20590.  telephone:  (202)  36&-66ea. 

Issued  on:  Joae  t&,  ItBB. 
HowmI  M.  ftonBdi. 

ChtBTWon,  hfolor  Vsnick  SofttyKcstunJi 
Advisory  Committee. 
[FR  Doe.  8»-138l8  Fihri  6-17-8ft  8:45  am] 


UNITED  STATES  INFORMATIOrt 

AQENCT 

Culturally  Significant  ObfMts  Imported 

for  ExNbHion;  Datannfenrtton 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  audiority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29. 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 


1988  (saFR  273B8.  July  2. 1986).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  "Russian  and 
Soviet  Paintings,  1900-1930:  Selections 
from  the  State  Tretyakov  Gallery. 
Moscow,  and  the  State  Russian 
Muievai^  Lania^ad^  (see  Usl  >) 
imported  Iraai  aimad  for  the  temporary 
exhibitien  widMut  praAl  withm  the 
United  States  are  of  cuftmvi 
^inpififQri/'^  l^iese  obiecta  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Hirshhom 
Museum  and  Sculpture  Garden. 
Smithsonian  bistitutfon,  Washington, 
DC  beginning  on  or  about  July  12. 1988. 
to  on  or  about  September  25. 1988.  is  in 
the  national  interest 

Public  notice  of  this  determiaation  is 
ordered  to  be  published  in  dw  I 
Register. 
CNonnanl 


Acting  General  CouaaaL 
Date:  June  14,  tSBft 

(FR  Doc  aa-uaas  Rled  S-17-«a(  8:46aM) 


'  A  copy  of  this  lUt  may  be  obtained  by 
oootactii^  Mr.  R.  Wallaca  Sliiart  of  the  Office  of  tha 
Genera)  Coanei  of  USIA.  The  telephone  mirnbar  is 
202-48S-78B8.  and  the  addreaa  is  Room  70a  US. 
Information  Ageacy.  SIH  4th  Street,  SW.. 
Washington.  DC  20M7. 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEOBUL  OEPOSrriNSUIUNCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:15  p.m.  on  Tuesday,  June  14, 1988, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  (1)  Matters 
relating  to  the  possible  closing  of  certain 
insured  banks;  and  (2)  matters 
pertaining  to  the  Corporation's 
corporate  activities. 

In  calling  the  meeting,  the  Board     [ 
determined,  on  motion  of  Director  CC. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Rob^  L  Clarke  (Conq>troller 
of  the  Currency),  concurred  in  by 


Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
consideitsd  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(8).  {c){9)(A)(ii).  and 
(c)(9)(B)). 

The  meeting  was  held  in  the  Room 
6020  of  the  FDIC  Building  located  at  350 
7th  Street,  NW.,  Washington,  DC. 

Dated:  June  15, 1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Fek&uui. 
Deputy  Executive  Secretary. 
[FR  Doc.  88-13855  Filed  6-15-88;  4KK  pm] 
MUMQ  coot  •714-ei-H 
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NCIQHBORHOOO  RCINVESTMENT 
CORPORATKM 

Annual  Meeting 

TIME  AND  date:  12:00  p.m..  Tuesday, 
June  21, 1988. 

PLACE:  Neighborhood  Reinvestment 
Corporation,  1325  G  Street,  NW.,  Suite 
800,  Washington,  DC  20005. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Bonnie  Nance  Frazier, 
Director  of  Communications,  370-2623. 

MATTERS  TO  BE  CONSWEREO: 

1.  Appointment  of  Audit  Committee 

2.  Election  of  Officers 

3.  Officer  Compensation  Program 

4.  Executive  Director's  Report 

5.  Treasurer's  Report 

Carol  J.McCabe. 

Secretary. 

[FR  Doc  88-13934  Filed  8-l&.^  3:40  pm) 

MIXING  CODE  7S7»41-M 


1988 


UMI 
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Correetions 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Pretidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  pf  Federal  Regulations. 
These  correctlans  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  correetions  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  cateflories  elsewhere  in  the 
Issue.  T 


DEPARTMENt  OF  AGRICULTURE 
Office  of  th«  Secretary 
7CFRI>art2|| 


Amendment 
AutlMrity 

Correction 


•f  Delegations  of 


In  rule  document  88-13163  beginning 
on  page  21977  in  the  issue  of  Monday, 
June  13. 1988,  make  the  following 
correction: 

On  page  2)977.  in  the  third  column, 
the  text  appearing  after  "amendatory 
instruction  1"^  and  preceding  the 
"[Amended]"  line  should  read: 


AudHMlty:  5 


PlanNo.2ofl)>3. 


l|.S.C.  301  and  Reorganization 


Sut>part  C— Delegations  Of  Authority 
to  the  Deputy  Secretary,  the  Under 
Secretary  for  brtemational  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

I 

BIUINQCOOC  1SOS-01-0 


ENVIROMENTAL  PROTECTION 
AGENCY 

(OPTS-51706;FRL-3386-5) 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

Correction 

In  notice  document  88-11841  beginning 
on  page  19030  in  the  issue  of  Thursday. 
May  26. 1988.  make  the  following 
corrections: 

1.  On  page  19033,  in  the  first  colunrn, 
under  P  88-1207,  the  Hfth  line  should 
.read  "methylpropmyloxypropyl  4-" 

2.  On  page  19034,  in  the  Hrst  column, 
under  P  88-1229,  in  the  seventh  line. 
"LD50  5  /kg  species  (Rat)"  should  read 
"LO50  5  g/kg  species  (Rat)". 

3.  On  the  same  page,  in  the  second 
column,  under  P  88-1240.  in  the  third 
line.  "Hydroxy"  was  misspelled. 
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4.  On  page  19035.  in  the  third  column, 
in  the  23rd  line  from  the  bottom,  "P  88- 
1275"  should  read  "P  88-1273". 

5.  On  page  19036,  in  the  third  column, 
under  P  88-1290,  in  the  last  line, 
"irritation"  was  misspelled. 

MLUNQ  CODE  tgO»414 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1010 

(DoclcetNo.86N-0211] 

Performance  Standards  for  Electronic 
Products;  General;  Variances  From 
Performance  Standards 

Correction 

In  proposed  rule  document  88-12335 
beginning  on  page  20137  in  the  issue  of 
Thursday,  June  2, 1988,  make  the 
following  correction: 

On  page  20138,  in  the  second  column, 
in  the  second  complete  paragraph,  in  the 
16th  line.  "5  U.S.C."  should  read  "5 
U.S.C.552".   ' 

BtLUNQ  COOe  ISOS-DI-O 


VOL 


ISS 


1988 


UMI 
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Part  II 


Department  of 
Justice 

Office  of  Juvenile  Justice  and 
Deiinquency  Prevention 

Final  Hscal  Year  1988  Program  Priorities 
Under  the  Missing  Children's  Assistance 
Act;  Notice 
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DEPARTMENT  OF  JUSTICE 

OfflM  of  JuvMrite  Justic*  and 
OcNiMiiNfNpy  PravMiUon 
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Miaains  CMdren's  Aaaiatanee 


Act; 


1988 

AQENCV:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  Justice. 
ACnoN:  Notice  of  Final  FY  1988  Program 
Priorities  under  the  Missing  Children's 
Assistance  Act. 


;  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  is 
pubhshing  its  final  program  priorities  for 
making  grants  and  contracts  under  the 
Missing  Children's  Assistance  Act.  Title 
rv  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  for 
the  fourth  year  of  the  Missing  Children's 
Program. 

Wm  RmTHER  INRMMATKM  CONTACT: 

Mary  Witten  Neal,  Director,  Missing 
Children's  Program.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  833 
Indiana  Avenue  NW.,  Washington.  DC 
2«B31.  (202)  724-7655. 


Priority  Programs  | 

Responsibility  for  establishing  annual 
research,  demonstration,  and  service 
program  priorities  for  making  grants  and 
contracts  pursuant  to  section  406  of  the 
Missing  Children's  Asaislancc  Act  tests 
with  the  Administrator  of  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention.  As  required  by  the  Act  the 
Administrator  aimounced  proposed 
program  priorities  on  Mardi  17, 1988, 
and  invited  public  ooaunent  on  tiiese 
priorities  for  60  days.  The  proposed 
funding  priorities  were  established  as 
required  by  the  Missing  Children's 
Aasistaiic*  Act  in  conaultation  with  the 
Missing  Childrea's  Advisoiy  Board 
appointed  by  the  Attorney  General.  The 
Administrator  is  now  announcing  the 
establishment  of  the  final  funding 
priorities. 

The  final  funding  priorities  are  as 
follows: 

1.  Model  Community  Program 

The  purpose  of  this  program  is  to 
design  and  implement  a  community 
organization  and  planning  strategy  to 
guide  comprehensive  program 
development  focused  on  missing  and 
exploited  children.  The  program  would 
promote  specific  programmatic  and 
procedural  prototypes  to  serve  this 
youth  population,  and  suggest 
organizational,  planning  and  program 
development  strategies  to  coordinate 
and  concentrate  the  resources  of  the 


juveniiftsatvios  system  to  addnat  the 

isaue  af  aaisatef  and  exploited  < 

with  erai^usit  on  the  family  and 
mobilizing  volunteers. 

2.  Parent/Family  Abductioru 
This  {wogram  will  address  the 

complex  1(^  issues  of  child  abdactkna 
by  parents  and  family  membenw  TIm 
strengths  and  weaknesses  in  onanl 
public  and  private  sector  appraackaa  Id 
the  problem  will  be  identified.  Fiaiiiiailii 
is  to  be  placed  on  providing 
instractional  assistance  regardftig  lefri 
and  jurisdictional  difficulties  in  dealk^ 
with  the  problem. 

3.  Assistance  to  Private  Voluntary 
Organizations 

The  grants  are  intended  to  expand  tba 
capacity  of  private  voluntary 
organizations  serving  miaaing  and 
exploited  children. 

Listed  below  are  prograan  andar 
section  408  of  the  Missing  CUIdran's 
Assistance  Act  that  are  continuatton 
programs  for  FY  1988. 

National  Study  of  Law  Enfonemmt 
Agencies '  Policies  and  Practices 
Regarding  Atissiag  Children  and 
Homeless  Youth 

Thia  stady  deacribes  current  law 
enforcement  policies  and  practiees  and 
identifies  the  most  effective  law 
enforeement  methods  for  handling 
reports  and  inseatigating.  identtfj^i^ 
and  raoBvaring  dUIdren  who  magr  be 
missing  or  homeless  and  at  risk  of 
exploHaikML  It  also  provides  better 
estimates  of  die  number  of  casaa  of 
missing  children  reported  to  law 
enforcaroant  agencies  annually. 

The  Child  Victim  as  Witness  Rageanh 
and  Development  Program 

This  study  designs,  implements  and 
teats  aei*  stiatagies  to  be  used  to 
improva  coutt  peMdes  and  practices  for 
handling  child  victim  witnesses. 

Assistance  to  State  Clearinghomaes  for 
Missing  and  Exploited  Children 

This  program,  administered  bjr  tlM 
National  Center  for  Missing  and 
Exploited  Children,  soUcits  appBcations 
fiom  states  to  assist  in  the  development, 
coordination  and  exchange  of  miform 
data  with  regard  to  missing  chikben. 

Listed  below  are  programs  under    - 
section  404  of  the  Missing  Children^ 
Assistance  Act  that  are  continuing 
funding  priorities  for  FY  1988. 

The  National  Center  for  Missing  tmd 
Exploited  Children 

The  National  Center  for  Miss^aKl 
Exploited  Children  will  continue  to  (1) 
operate  a  national  toll-free  telephone 


lea  by  which  individuals  may  report 
Wormation  regarding  the  location  of 
srissing  children;  (2)  provide  technical 
assistance  in  the  location  and  recovery 
af  missing  childrm  and  in  the 
psavention,  investigation,  prosecution 
aad  treatment  of  mi— ti^  and  exploited 
ddld  cases;  (3)  coordinate  public  and 
pslvate  programs  which  locate,  recover, 
erssaaite  nassing  chil<fa«n  with  their 
iagal  eastodian:  and  (4)  disseminate 
Wonnation  about  innovative  and  model 
arissing  children's  programs,  services 
aad  legislation. 

fSec.  404(a)(3).  404(b)(1)) 

National  Incidence  Study 

TMa  study  will  continue  the  process 
far  obtaining  reliable  estimates  of  the 
nunber  of  missing  children,  profiles  of 
missing  children  and  the  circumstances 
smounding  the  missing  episodes. 

(Section  40<(b)(3)) 

bmtitute  for  Non-Profit  Organization 
Management  fINPOM) 

This  program  will  omtinue  to  serve  as 
a  national  resource  center  and 
daaminghouse  focusing  on  assistance  to 
private  voluntary  organizations  working 
on  the  issue  of  missing  and  exploited 
children. 

(Section  404(b)(2)) 

DtaniMdnn  mf  rwwmyffntf 

h  laaponse  to  the  Federal  Register 
Notice  of  March  17, 1988,  OJJDP 
received  three  letters.  All  responses 
sapported  the  Office's  proposal  to 
award  grants  to  private  voluntary 
amanizations.  The  program  to  address 
the  legal  issues  of  parent/family 
abductions  was  also  supported.  The 
lalten  also  addressed  specific  issues 
liated  below: 

Comment:  One  commentator 
soggested  that  law  enforcement 
agMicies  need  to  provide  training  in  the 
fiield  of  abduction. 

OJJDP  Response:  Law  enforcement 
personnel  receive  training  in  missing 
aad  exploited  child  cases  through  the 
Fedsral  Law  Enforcement  Training 
Pfeograai  and  the  National  Center  for 
Mbsing  and  Exploited  Children.  In 
accordance  with  the  FY  1987  funding 
priority,  training  for  juvenile  justice 
decisionmakers  on  missing  and 
exploited  cases  is  being  developed  and 
iai^lemented  through  a  grant  to  the 
Nirtional  Council  of  Juvenile  and  Family 
Conit  ^Hlges.  Finally,  the  Office  is 
finding  dte  National  Study  of  Law 
■rftaoament  Policies  and  Practices 
RapeAng  Missing  Children  and 
Ranaway  Youth  to  foster  a  better 
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understanding  of  current  practices  in 
handling  such  cases. 

Comment:  Comments  regarding  the 
grants  to  private  voluntary 
organizations  {questioned  the  funding  for 
other  than  dirett  services,  the  dollar 
limit  on  each  award,  the  clarity  of  the 
application  package,  and  the  practice  of 
making  the  awards  on  a  first-come,  first- 
served  basis. 

OJJDP  Response:  OJjpP's  grants  to 
private  voluntary  organizations, 
following  the  specific  requirements  of 
section  406(a),  support  a  variety  of 
programs  related  to  missing  and 
exploited  children,  including,  but  not 
limited  to,  thoee  which  provide  direct 
services  to  child  victims  and  their 
families.  The  dollar  amount  available  to 
each  eligible  oiganization  will  continue 
to  be  limited  to  a  maximum  of  $25,000  in 
order  to  enable  a  greater  number  of  sites 
to  receive  the  grants.  The  grant 
application  process  was  simplified  to 
minimize  the  burden  on  private 
voluntary  organizations  applying  for  the 
funds.  Fuially,  applicants  will  continue 
to  be  required  to  provide  both  specific 


documentation  on  financial  and 
administrative  matters  and  letters  of 
support  fiom  district  attorneys  or  judges 
in  their  communities.  Once  this 
documentation  is  included  and  the 
apphcation  meets  the  program  and 
budget  criteria  for  an  eligible  program, 
the  money  is  awarded  to  quaUfied 
organizations  until  the  designated  funds 
are  exhausted. 

Comment  The  role  of  the  National 
Center  for  Missing  and  Exploited 
Children  as  a  direct  service  provider 
and  central  authority,  as  well  as  the 
function  of  its  toU-fiee  telephone  line, 
was  questioned. 

OJJDP  Response:  Established  as  a 
national  clearinghouse  and  resource 
center,  the  purpose  of  the  National 
Center  is  to  provide  technical 
assistance,  disseminate  information  and 
coordinate  programs  relating  to  missing 
and  exploited  children,  not  to  provide 
direct  services.  Their  ability  to  serve  as 
a  central  authority  for  die  reporting  of 
all  missing  child  cases  is  dependent 
upon  the  willingness  of  the  other  parties 


involved  to  supply  them  with  the 
appropriate  information. 

The  Center  has  no  control  over  the 
types  of  incoming  calls  made  to  their 
toll-free  number.  They  receive  requests 
for  information,  as  well  as  calls 
reporting  child  sightings  and 
disappearances.  In  the  interest  of 
delivering  the  best  possible  advice 
regarding  missing  chilch^n,  the  Center 
provides  technical  assistance  and 
informational  materials  and  make 
appropriate  referrals.  Such  procedures 
are  consistent  with  the  statute  that 
provides  "*  *  *  individuals  may  *  *  * 
request  information  pertaining  to 
procedures  necessary  to  reunite  such 
child  with  such  child's  legal  custodian" 

(Section  404(bHl)).' 

Dated:  June  14, 1988. 

Approved. 
Diana  M.  Munaoo. 

Acting  Administrator,  Office  of  Juvenile 
fuatioe  and  Delinquency  Prevention. 
(FR  Doc.  88-13792  Filed  6-17-88;  8:46  am| 

■NJJNQ  OOW  4410-1*-M 


■ondnr 
Jimmia,  IMS 


Part  III 


Department  of 
Justice       ^ 

Offle»  ol  Juvenilft  Justicft  and 
DeNnquencf  Preventiofr 

Piuyfam  Announoenianl^  Reunfflcation  of 
mssina  CMdren;  Notica 


23174  Federal  Regtotet  /  Vol.  53.  No.  118  /  Monday.  June  2ft  1988  /  Noticeg 


DEPARTMENT  OF  JUSTICE 
Office  of  Juvenle  Juelioe  and 


Prograntitonoiinceinent;iteunHlcatlon 
of  MneMQ  CfiMren 

AMNCV:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
•UMMARv:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP), 
pursuant  to  section  406(a)(2)  and  (4)  of 
the  Missing  Children's  Assistance  Act, 
Titie  IV  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended,  announces  a  new  OJJDP 
development  initiative  to  assess, 
develop,  test  and  disseminate 
infoimaticHi  on  prototypical  approaches 
for  the  Reunification  of  Missing  Children 
with  their  families. 

The  purpose  of  the  development 
initiative  is  to  identify  promising  or 
effective  strategies  to  assist  families  in 
adjusting  to  the  return  of  a  missing  child. 

OJJDP  invites  public  agencies  or 
nonprofit  private  agencies,  or       I 
con^>inations  thereof,  to  submit    ' 
competitive  applications  to  develop 
prototypical  (model)  approaches  to 
reunifying  missing  diildiren  with  their 
family.  Tie  development  program 
includes  four  stages:  (1)  Identification 
and  assessment  of  existing  information 
on  child/family  relationships  in  stressfiil 
situations  and  selected  programmatic 
approaches;  (2)  prototype  (model) 
development  based  on  the  assessment; 
(3)  development  of  training  and 
technical  assistance  materials  to 
transfer  the  prototype  design;  and  (4) 
testing  of  the  prototypes. 

OJJDP  has  allocated  up  to  $175,000  to 
conduct  the  firut  two  stages  which  are  to 
be  completed  in  nine  (9)  months. 
Assessment  Stage-^  months;  Prototype 
Stage— 4  months.  The  initial  budget 
period  will  be  for  nine  (9)  months.  Upon 
completion  of  the  prototjrpe,  a  decision 
will  be  made  regarding  support  for  the 
last  two  stages.  The  project  period  may 
go  up  to  three  years.  One  cooperative 
agreement  will  be  awarded.  Applicants 
are  encouraged  to  present  cost- 
competitive  proposals. 

The  deadline  for  receipt  of 
applications  is  July  27, 1988. 
FOa  RNTTHCa  INFORMATION  CONTACT: 
Lois  T.  Keck,  Research  and  Program 
Development  Division,  (202)  724-7560  or 
Robert  Heck,  Special  Emphasis  Division 
(202)  724-5914.  OJJDP,  633  Indiana 
Avenue  NW.,  Washington,  DC  20531. 

•UmjaiENTARVINRMIMATION:       : 

L    Introduetion 

|L    Progj^m  Goals  and  Objectives 
m    Rrogram  Strategy  j.  ,.^, 

,IV     Dollar  Amount  and  Duration  '  ' 
V    ^Ugibility  RequiremenU 
VL    Application  Requirements 


Vn.    Procedures  and  Criteria  for  Seiectioa 
VDL    Oemflins  for  Receipt  of  Applications 
DC    Qvil  Rights  Compliance 
X.    References. 

LlntroductioD 

fliis  solicitation  to  develop 
prototypical  approaches  to  the 
Reunification  of  Missing  Qiildren  is 
issued  by  the  Office  of  Juvenile  Justice 
and  Delfiiquency  Prevention  (OJJDP). 
The  solicitation  addresses  ^e  Missing 
Children's  Assistance  Act  that 
authorizes  the  Admhiistrator  of  OJJDP 
to:  make  grants  to  and  enter  into 
contracts  with  public  agencies  or 
nonprofit  private  organizations,  or 
combinations  thereof,  for  researdu 
demonstration  projects  or  service 
programs  desi^ied  to  provide 
information  to  assist  in  the  locating  and 
return  of  missing  children.  Tide  IV. 
sections  406(a)(2)  and  (4). 

Many  efforts  focused  on  missing 
children  have  been  dedicated  to  the 
location  of  these  children. 
Comparatively  littie  attention  has  been 
given  to  the  creation  of  support  services 
to  aid  families  in  readjusting  to  the 
return  of  a  missing  child.  The  problem  of 
reunifying  children  who  have  been 
missing  with  their  lawfid  custodians  is 
complex.  Based  on  our  review  of  the 
literature,  littie  research  has  been 
conducted  qiedfically  on  this  issue. 

One  empirical  stucfy  on  the  return  of 
missing  children  was  done  by  Lenore  C. 
Terr  (1981).  She  presented  a  detailed 
review  of  the  Chowchilla  School-Bus 
Kidnapping.  Her  findings  and  tiieoretical 
speculations  indicated  tiiat  every  child 
involved  in  the  kidnapping  showed  signs 
of  emotional  psychic  trauma.  However, 
she  provided  no  reconunendaticms  for 
assisting  the  families  in  adjusting  to  the 
return  of  the  children.  Her  study  was 
primarily  a  descriptive  one  that  fiated 
emphasis  on  data  gathering  and 
understanding  what  happened  to  the 
children  while  missing.  The  mere 
opportunify  for  the  children  to  review     . 
and  describe  the  entire  chain  of  events 
%vithin  the  first  year  following  die 
incident  may  have  affordedthe  victims 
and  their  families  some  minimal 
emotional  relief.  However,  based  on  her 
findings  four  years  later,  these  efforts 
had  not  been  particularly  effective  in 
preventing  post-traumatic  symptoms  in 
the  children.  This  is  but  one  of  the  many 
aspects  of  family  reunification  that 
needs  to  be  examined. 

This  prograin  is  designed  to  develop 
prototypical  policies  and  procedures  for 
law  enforcement,  social  services  and 
other  relevant  programs  for  reunifying 
misstidg  children  with  their  families,  as 
well  as  provide  information  that  may 
assist  familiei  in  identifying  support 
services. 


n.  PlngruB  CoaJs  and  Ob|ectivas 

A.  Goals 

1.  To  increase  understanding  of  the 
factors  that  need  to  be  addressed  in 
reunifying  missing  children  with  dieir 
families; 

2.  To  identify  promising  strategies  that 
assist  families  in  adjusting  to  the  return 
of «  missing  child,  including  the 
adjustment  of  siblings  as  well  as 
parents. 

3.  To  identify  support  services,  if  any. 
that  have  been  provided  by  agencies 
involved  in  returning  missing  children 
(i.e..  law  enforcement  mental  health, 
missing  children's  centers). 

4.  To  identify  techniques  to  assist 
custodial  parents  with  the  reunification 
of  a  returned  child  whose  appearance 
and  personalify  have  dianged  or  a 
returned  child  who  was  given  negative 
information  about  the  other  parent 

5.  To  improve  the  capabiUfy  of  law 
enforcement  social  services  and  other 
communify  agencies  to  effectively 
reunify  missing  children  with  their 
families. 

B.  Objectives 

1.  Assess  existing  information 
regarding  the  reunification  of  missing 
children,  and  reunification  approaches 
that  ad(bess  the  needs  of  fainuies  of 
missing  children,  develop  criteria  for 
identifying  promising  approadies.  and 
review  and  describe  operational 
promising  programs; 

2.  Develop  protofypes  based  on 
research  and  the  assessment  of  selected 
operational  programs: 

3.  Develop  a  dissemination  strategy 
and  related  training  and  technical 
assistance  materials  to  transfer  the 
prototypes  to  selected  sites;  (Applicants 
are  advised  that  this  stage  of  the 
program  development  initiative  will  not 
be  funded  during  the  initial  budget 
period);  and. 

4.  Test  program  prototypes: 
(Applicants  are  advised  that  this  stage 
of  the  program  development  initiative 
will  not  be  funded  during  the  inUtial 
budget  period). 

m.  Program  Strategy 

OJJDP's  planning  and  program 
development  activities  are  guided  by  a 
framework  that  specifies  four  sequential 
phases  of  development:  Research, 
Development  Demonstration  and 
Diissemlnation.  This  fiimeworic  guides 
the  decision-making  proceM  regarding, 
the  funding  of  future  stages  of  we 
prMram.  . 

TUs  program  js  a  developmeni  ;    , 
initiative.  The  purpose  of  Oe 
development  initiative  is  to  develop 
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prototype/iKNleb  and  to  defemine  their 
effiBcthnneH  diroa^  a  oontraiiad 
The  program  «*iU  be 

fCNHT'dMciretafaieMttefita) 
Btagds.^'n^ffaui'  Magoc  Inchide:  (1)  An 
«r  the  taAxin^oniatf  Mini 

tion  of  ndssiBg  chfldrMi 
rriatioiufa^M  in 
ioos;  (2)  a  comprehensive 
descriptitoiii  ot  the  devriofHnent, 
impIeoMB^tien  and  operation  of 
proto^icw  inograrae;  (3)  the 
developmMtt  of  a  training  and  technical 
asaiatanci)  package  io  order  to  pravida 
hitepaive  tMniag  to  teal  eifea  ttat  are 
iB4>leman|itig  dm  pratotype;  and  (4) 
leetiBg  of  ^  proto^fpea.  Oarii^die  •- 
month  badietpecbd.  it  is  expected  that 
stages  onci  and  two  wiU  be  oonqdeted. 

All  teofaucal  and  subject  matter 
portions  oi  the  program  will  be  guided 
by  recomiundations  of  an  advisory 
committeel  Established  specifically  f<v 
the  pcograja.  The  ad^sory  committee 
IPfill  provida  comments  and 
recomendations  regarding  the  strategies 
and  activiii^s  for  tUs  program.  It  may  be 
necessary  j^  change  or  suj^ement 
advisory  ciinmittee  mambors  ba 
different  siages  of  the  program: 
however,  the  objective  will  be  to  select 
technical  and  sabject  matter  eiqierts 
capable  o^addressing  issues  related  to 
each  of  tha  prognm  atate**  tite  advisory 
oomraitteelmeim}«a  riionld  have 


in  {iwenile  justice 
uid  .evaluat|km:  training 
asaistanoe  develo|Notient 
and  knowledge  erf  missing 
'  dyidren.  fisii^ 
is  iiiterventioh,  and 
assessment  of  stress  and 


oombfaed 

system 

and 

and 

and  explnij 

counsel 

psychol 

traumat 

Each  stajBie  of  the  incremental  program 
developmant  process  detailed  below  is 
designed  t<>|result  in  a  complete  and 
pubUshabl^  product  (e.g.,  final 
«ssessment]report),  andTa  dissemination 
strategy  to^fciform  the  field  of  the 
develi^Hafnt  of  the  program  and  the 
results  and  products  td  each  stage.  This 
award  is  p^ding  funds  for  stages  I 
and  II.  A  dadsion  is  made  at  the 
completioi^  tif  each  stage,  based  on 
availabilitim  limds.  and  the  quality  and 
utility  of  mi  products,  whether  to  invest 
additional  nindi  to  comi^te  die  Current 
stage  or  teninate  the  program. 

A.  Sta^  l-iMasesament 

The  first:  stage  of  the  program  consists 
of  an  assessment  that  will  include:  (1)  A 
literature  r  sjiHew  to  identify  significant 
issiiei  and  I  foblems  involved  in  die 
reuttificatiiii  i  of  missing  chiUien:  (2)  a 
summary  ol  Oa  types  of  families  who 
seek  treati  I  mt  toward  rennifytag  their 
famiiylind  ^  i^yst^'s  itespinisa  to 
these  famP||iip;1(3)  Identiflcation  of  ^ 


asMptial  oeoipdBarti  of  an  effective 
approach  to  reunification  of  B^ing 
ohikhMKand  (4)  prrihidnaiy  testing 

design  guiddinea  for  use  in  tte  tecung 
•  phase. 

The  pmpoee  of  die  hteraMra  review  is 
to  identffy  dw  most  definitive 
thaoretfGsl  and  enqrirical  research 
findhaga  in  order  to  a|q^  diem  to  the 
rovfawofmdadng  programs,  and  die 
develiqunent  of  prototypfcal  modd(s). 

The  recipient  will  apply  the  residts  of 
die  litaratora  review  to  tibe  devdopment 
of  xaltmia  for  identifying  promising 
approaches  to  reunifiicatton  of  missing 
(Mdreii.'  and  use  die  crit^iia  to  sdect 
programs  for  Review  and  documentotion. 
Infonaation  to  be  collected  and 
asseifad  should  Indude.  at  a  mfadmum, 
the  historical  devekHmient  of  the 
programs;  conoqrtual  frameworic/ 
theQKdcal  assumptions,  definition  of 
the  target  populations  and  subsequent 
system  services  for  the  families; 
identificaticm  of  services  and  treatment 
modalities^  numba  and  type  of  fomilies 
served;  program  costs  per  unit  of  service 
and  per  client;  evaluation  findings,  if 
applicable;  iources  of  funding:  staffing 
requirements;  and  program  approach  to 
management  and  administration. 

llie  assessment  should  provide  the 
basis  for  refining  the  goals  and 
objectives  of  the  develtqnnent  program, 
^wdfically,  it  riiouM  identify  die  key 
questions  diattieed  to  be  answoed 
regarding  tha  fsasibility  and 
e^«tivMiass  of  the  program.  Thereforo. 
based  on  the  literature  review  and  the 
results  of  the  program  assessment,  the 
recipient  wdl  recommend  specific 
programs  or  compon'oits  of  programs  to 
be  used  as  a  basis  for  program  prototype 
development 

1.  Activities 

The  major  activities  of  this  stage  are: 

•  Establishment  of  a  program 
advisory  committee; 

•  Development  of  the  assessment 
plan; 

•  Review  of  the  literature; 

•  Development  of  criteria  for 
identifying  promising  programs; 

•  Identfficatton  and  deacriptimi  of 
operational  promising  programs; 

•  Devekqiment  of  preUndnary  testing 
desiffi  guidelines: 

•  Rrqiaration  of  die  assessment 
report;  and 

•  DevetoiNnent  and  implementation  ct 
a  disaenaina^tion  strategy. 

2.ftodttcto> 

mia  products  to  be  oomplated  during 
ddsim^,'are: 

•  A8iB«t«BhM!^t  Fton-^-spedfying  in 
detai(%(B  appnMch  iand  iactivities  to  be 


undotaken  for  each  st^  of  die 


•  Draft  and  find  report  on  the  results 
of  tbaassesfflMnt  diet  inehides: 
—Literature  review; 

•r<2rtteria  far  identifying  promising 

programs;   » 
•^49es<oription  of  operational  promising 

pro-ams  and  approaches; 
— Recommendattons  for  r^biing  the 

goals  and  objectives  of  the  program; 
—Recommendations  for  developing 

prototypical/model  approaches;  and 
—Preliniinary  testing  design  guidelines. 

•  Dissemination  strategy  to  inform 
the  field  of  tha  development  of  the 
program,  and  die  products  and  results  of 
flib  tti^. 

B.  Stage  11— Prototype  Development 

Upon  successful  completion  of  stage  I, 
and  with  the  aiqiroval  of  OHDP,  the 
red^ent  will  devdop  prototype  designs 
for  die  de^lopment  imiriementation, 
and  opvration  of  programs  for  the 
reunification  of  missing  ddldrm.  The 
prototype  diesigns  will  be  accompanied 
by  detailed  poUcy  and  procedure 
manuals  to  be  devdoped  by  the 
redpient  The  activities  and  products  of 
dds  stage  will  be  based  on  the 
infonnation  generated  by  the 
assessment  Appropriate  technical  and 
subject  matter  eiqiertise  vdll  be  utilized 
to  design  the  prototypes  that  will  be 
based,  in  part,  on  the  operationd 
iwograms  described  in  the  preceding 
stage. 

Tlie  prototype  design  and  related 
polides  and  procedures  iwill  provide 
gddance  regarding:  identification  of  the 
appropriate  target  group;  relationship  of 
the  program  to  othw  public  and  private 
youth-serving  agendes;  funding  program 
organization  and  managemrat;  the 
philosophy  and  content  of  the 
intervention;  resource  development; 
program  monitoring:  and  evaluation  of 
program  effectiveness.  The  prototype  . 
designs  and  accompanying  polides  and 
prooedures  manuds  wUl  be  used  as  the 
basis  for  die  development  of  a  training 
and  technicd  assistance  package  if 
stages  in  and  IV  (rfdiis  initiative  are 
funded.  Hie  {nfotmation  will  become 
part  of  the  dissemination  package  to  be 
disseminated  to  appnqiriate  state  and 
locd  agendes,  depending  on  die  nature 
and  auspices  of  each  prototype. 

1.  Activities 

The  major  activities  of  tills  stage  are: 

•  Preparation  of  a  plan  for  developing 
the  prototypes  and  related  pdides  and 
procedures; 

•  Devdopmentoftj^protofypesand 
related  polides.  and  proixdutae: . 


•  Partidpatloa  asd  review  by  the 
program  advfsaiy  ooBuntttee:  and 

•  Devtfk^Bent  and  baplementadon  of 
a  CBMCBnttatioii  atrategy. 

Z.  Products 

TW  Fiiiirta  to  be  ewppteted  imk^ 
this  stage  are: 

•  Han  far  prototype  devalopneBt 
specifying,  in  detail,  the  ajvceadi  and 
activities  to  be  undertaken  for  each  st^ 
of  tUsstage,  and  the  projected  costs  on 
a  moBtfaljr  basis; 

•  Draft  and  feial  prototype  desl^fs) 
ans  Rfatan  policies  and  procedures 

HUHNHfOfC  aiBQ 

•  DhaenMBaHan  strafagy  to  jafarni 
thefidd*-     •      ■ 
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stage. 

C.  Stqgit  IB—Troudag  aad  Tadmaed 
Assistance 

While  a  deasioB  ta  develop  bainliV 
and  tarhnifal  -tr  ittsnnt  ranttriali  ami. 
to  teal  Uwpratolyp*  daoigaM  will  be 
—"iItt  dnrinf  nr  fnUnwii^  f  HBiphilitiw  irf 
the  Motolypa  dawabpBMat  stage.  Ika 
apylirant  Jaaayr  rtad  toexpiain  the 
methods  and  appaaachas  that  would  be 
employed  to  iopJaoBBt  these  stages  Ae 
noted,  fiinds  for  ttie  alaga  and  the 
testing  stage  wiH  be  provided  thtou^ 
non-conpetilivfreontinnatioB  awaida.  hi 
ord^to-enauK  the  amiUcant's  &1II 
andaEstauiag  of  the  entire  developmoit 
effiort,  dbe  initial  application  must 
address  and  prplfttn  the  inaplamantyi^qn 
and  comtfinafion  of  all  four  stages  of  the 
initiative  {Le,,  assessment,  prototype 
devel(^»aent.  training  and  technical 
assistance  develimment,  and  testing 

Ujpon  successful  completion  of  stage 
n.  and  wMi  the  approved  of  O^P,  the 
recipient  will  transfer  the  prototype 
designfsl,  iadud!^g  policies  and 
proeedares,  into  a  training  and  taghtyrfil 
assistance  package.  A  conqwehensive 
training  manual  must  be  developed  to 
eacouiageand  fadfilate  implementation 
of  die  prototypes.  Hm  traini^  mAnnyi 
must  outline  die  major  issues  that  need 
to  be  addressed  in  developing  programs 
for  the  reunification  of  missii^  children, 
and  detail  program  prototypes.  The 
training  manual  should  be  the  fiscal 
point  of  the  entire  traini^  and  technics 
assistance  package.  The  primary 
audience  will  be  policymakers  and 
practitioners  involved  ia  resource 
allocation  and  progwm  develi^mient 
related  to  fiamilies  of  missing  children. 
The  manual  must  be  designed  for  a 
formal  training  aettiag,  and  for 
independent  use  in  juris^f^ians  that  do 
not  partic^te  in  fcnaal  h-nining 

sessions.  Thoefore.  the  nmnnal  ■hnny 

include  a  complete  description  of  the 
prototype  and  hocotporate  related 


shguldi 

SUf 

facfiitatei 

understanding  and  successful 

adaptation  and  Japtamartation  of  the 

prototypes^ 

l.Aolivilfea 

The  malar  activilies  of  dds  stage  to: 

*  PrepanitIonofa|danfiirde»dqpiDg 

the  trainiin  aiuI  «»«A|^a]  «a«T«fam^^ 

package; 

*  Divel(q^ment  of  (he  training  and 
technical  assiatanfie  materiala; 

*  Recruitnient  and  preparaSon  of  tke 
training  and  tedmical  assistance 
personnel; 

*  Tesfing  of  ttetrainfag  curriculum 
manual; 

*  RartfdpatfoB  and  review  by  the 
adviseij  committee;  and. 

*  DevenpmeBt  and  imfrfementatlon  of 
a  nfaseiBimtiott  sttategy  tnaf  may 
include  wmfcshups  or  seminars  for 

pi  1  vale  voiuntuei  oigauixatiuiis.  missing 
cfifwrana  ceHsers.  and  other 
practreoners  niwrfved  with  families  of 
missing  ciiB(Be& 

2.ftodiicta 

The_ 
thlast«B» 

*  Plan 


to  D0  consptetGu  durinf 


package; 


technical  ai 


development  of  the 
ladMeat  aeeistanee 


of  toainingaMi 
persennes 


te 

tba  inii^V  cariadsH  manaa)  and 
infOTmatiofc  malafiala,  and. 

•  niaiiiMiMii,iii  Btilsgi  te  iribim 
the  field  aTlk*  davieiopMnt  of  the 
program,  and  the  products  aad  results  ef 
this  stage. 

a  Stage  lV-4>m3totype  Uaplameatatkm 
and  Testing  . 

This  stage  (rf  die  paapam  ooMiats  of  a 
^— "  in  snlasisd  larisiHi  tiima.  >rf  Ihe 
prototypes  developed  in  stage  II.  The 
recipient  wUl  heiMpiawl  Id  aaaiat  Ihe 
OJJDP  in  dewelapiBga  aolicitafien  to 
make  awaada  «o  teat  ailss.  It  wifl  alao  be 
required  tepsowide  tetenaiwe  trainkig 
and  technical  aaaiatenoe  te  halp  Ae  teat 
sitae  implement  Ihe  pretetypas  em  an 
experimental  basis.  Fiadfy,  dw  frterine 
will  be  eYpeeted  to  work  eoopamlteeiy 
with  an  independent  evaluater  te  enanre 
the  integnty  of  the  date  ooUactiea  and 
feedbad:  activiliesL 

1.  Activities 

The  mates  nrtivitiaa  of  Ihia  st^e  _ 

*  "f TTrhf  rrmmmnndali— a  inr  a 
prognua  awnnimrrrnKt  te  select  teat 
sites; 


^teteatsitee 
rngasflte^vte  HipiBBMntvtioir'Ot 
prevBQipce  on  an  *'^'^'Miwiitel  besis; 
•  Devdop  procedures  fbr.woiifiiv 
ce<q;>eretfve]y  widi  die  ivogram 
evaluatob  partknlariy  te  the  anas  of 

Devetepasdj 


)  for  Ma  stage  are: 
I  far  tne  program 
Ifbrtest  aitea; 

*  Plan  for  providing  tsaining  and 
technical  assistance  to  test  sites;  and. 

•  TTisawnination  stwOagy  to  tefonn 
thn  finM  nithi)  rtaiiidiiiiBMiiil  irf  Iha 
propan,  and  thapso^iGte  aad  resrito  of 
this  stage. 


UptettfMWhaobaaaaloeated  Car 
the  iniM  aimi  One  caepaaaMve 
agreement  wiM  he  awrardad 
Bompadtitaly,  willi  an  initial  bmlget 
peitod  of  nine  fB|  HMMhe.  TMa 
'tewssepaseni  pvayam  wQI  consist  of 

*^y**8''  (^'*^;'^— »fe  pralotype 
developneni;  peneiee  and  pracedniesi 
training,  tecnncal  assistance;  and 
tesBug).  Tne  initial  award  wiB  provide 
support  for  stages  I  and  n.  One  or  more 
noncompetitfva  siq^damenta  may  be 
awarded  within  a  three  year  prsiect 
period. 

Hie  noncompetitive  coatimiatian 
awasd  far  <h»  addiMonal  hudyt  periad 
may  be  withlteU  for  jMBliiaUs  leaaaaa. 
They  iwdude:  U)  1h»  moaite  do  not 
justify  furlharpsograai  adivilr  (2)  dw 


required  eepottet(3»aite^naiw  grantor 
agency  faada  aie  not  aeaisMe  to 
aappott  dte  pfojeet  (4>  the  Kdpient  hae 
failed  teahow  satfsfectory  prepress  in 
achieving  the  eb jettit  es  of  #ie  pro}ect  or 
otherwiae  faHed  to  meet  the  terms  and 
centftfens  ef  the  award;  (5)  a  recipient's 
nMUMgemenf  practices  neve  failea  to 
prevMe  aoequata  stewaidslilp  of  grantor 
agency  fonda;  fe)  outstanding  audit 
exceptions  havenot  bean  deamd:  and 
(7)  any  other  reason  that  would  tedieate 
cnntf  nued  fmdtqg  would  not  be  in  the 
best  inteieal  of  thftGoveramanL 

A  separate  fwiHwKlioH  Witt  bnhekite 
select  an  ovnaiaattan  te  I 


seleotedisflUB 
to 


/  V«L  5X  Nfc  \1%  k  Mwiday.  baa  Vk 


MiQii  is  designalMi  tetito 
lanyco- 


dsBUHMtnte 
txferiOToki 


experiance-fai) 
deiiwryfl 


theyl 


oftheju' 

The 
that 

financial 
implemenAa 
scopa. 
demonatEate 
capabifitKtft 


rtbqr  hav*  prioB 
>x]aaiflB»  conduct  asd 
tafsaaaafcliaBd 

b~daBiattalBata(i 
Iwdtb 
LchiUfiBa;.priat 
idavalapuMirtuid 
I  Of  laApJcat 
t  laaeatch  aad  avaluatkn 
avtlsBk 
il  aliA  daBunattate 
lanaflBnant  andt 
toel^etiva^ 
ijact  o£  tfiii  aJTa  and 
whabiLtfr 
th^hawthft.l.  ■ 
tfiia  prasMB  MdU 
budinB  conaidscatisBL. 


relatibnsh^v 


Aff  appBcai^ii  imiat  submit  a 
compfettod  ^)taocatIen  for  Fedetal 
Aasiatance  (Sundard  Form  421), 
including  a  prMram  narrattaa^  a 
detailed  budflMt  and  budget  narrative. 
M  an^ca&au  mast  bdude  d^ 
infonaatianuoilttfaiediB  tbis  sactiia  of 
the  aaficaatiia4C5ectk»  Vq  in  Rut  IV. 
>qi.thtapplka»ian 
iveof  the 

I  in  lengtk 
I  apfiliBattona  Aat 
fWieoiyHHitittion  the 
J  uK  parties  most  be 
set  toi^ik  ta  tfa^  lippucatiaQ.  As  a  general 
rule.  rngjHiiUaibna  that  describe  thair 
workhig  xelatlbkakip  ia  tba  develmment 
of  pcaductaaajd  tha  delivary  oi  sanrices 
as  primarily  coOperativftac 
collaborative  U  nature  will  be 
considered  coi^pplicants.  In  the  event  of 
a  co-applicant  submission,  one  co- 
applicant  must  be  designaSatf  as  iw 
payee  ta  lecaiMr  aad  dtaknus*  pmiaef 
funds  and  be  i«spaasiU»  far  th» 
supasvisifOPart^oaosdliMliimaf  ^ 
activities  of  th|E|  othet  co-applisaBi. 
Under  this  arrsiigement,  each 
organization  vroidd  agree  to  be  jointly 
and  severally  responsible  for  all  project 
funds  and  sen^fces.  Each  co-applicant 
must  sign  the  $f-<24  and  indicate  their 
acceptance  of  nie  conditions  of  joint  and 
several  respo^bility  with  Ihe  other  co- 
applicant 

AppUcationlthat  include  non- 
competitive cdQtracts  for  the  provision 


of 


iydififialiflft  fos  asv 


iBNatba 
tarhiils#in  tht  appHnltaai  (Sl'-48ife- 

AroBcants  nuaL  damaDatrate- that 
they  acftellgjhte  ta  coBpeta  £ai  tbia 
coopwalftiB  narwwwnnt  oa  tfa  haaia  of 
the  aUfftiB^  cdMa  eatabliabed  in 
Section  V  ofdils  solidtatiaa.  Apidicants 
must  concisely  describe  their 
organizatioMikailpasiaac*  wMl  n^act 
to  die  eligibility  criteria  qMclBarf  in 
Sadfaa  V  abowa.  Apphf  aula  aanat 

e]q>erieasaj 


sulHiiAai 

Assistance,  Research  sshI  Stattstiea 

rinaiwidi  CapabiiilyQ— «*-— ^— 
(OJARS.nnM7iai^).Cflpia»irftiia 
torowMHaapsertihd  in  tfa^appbatiaB 
111' ■■iMiiiillii|iiii|iiiiiiliiiiliiiliiiiii  i 
along  with  tha  tffba/6tm,Olkm 
ai^licants  may  W  aaqaaalad  to  submit 
this  form.  All  qpastionaaxfrtaba 
answered  regardless  of  instructions 
(?sitfeB  CJ  J>  nB«e)>  fte  CBA 
aBialfsa«s«i»SBSiiIiuJon^ot  those 
applicants  wft»  bafve  aet  pievioariy 
Bivaa  Fcdwiaf  nnabig'. 


&.  Oogfmm  GealMaochOb/&etimB0 
A  aaadBBt  stataasaat  af  yoor 


incluisd.  Ike  applsatioo  sioald  also 
include  a  proMni  slaleBent  and  a 
dJacassiwi  •§  dia  patanMat  eaiifcibution 
of  this  prognm  ta-the  fleW. 

CProgcamStottegy 

Applicants  shaaM  daacifta  tke 
propoaaAapfsaacb  las  adda^mg  fhf 
goals  and  (Aijectives  of  the  development 
program.  A  detailed  discussion  of  how 
eadb  of  the  initial  two  stages  of  the 
program  would  be  accomplished  should 
be  included.  Stages  three  and  four 
should  be  outlined- 

D.  Pro-am  Implementation  Plan 

Applicants  should  prepare  a  plan  that 
outiines  the  major  activities  involved  in 


the  roles  and  describing  tiie 
Be^woiibilities  of  key  oigBnixatiaaal/ 
Amctfond  ctanponents.  and  a  list  of  key 
personn^  feapsasiblr  ImmaBaglHg  and 
implemsaMiiy  Iha  Iwo  nafrir  rieneirts  of 

detaiiBd<pBBi>B«  Juam^lluiiu. 
qualificatiaas^  aad  sateoMsB  eritarfa  for 

cBCu  pO^^SBS*  rtypWBBItty  VOOfOS  8180 

pfwwB0  FQOBBBmnMiDfv  mjm  proywn' 
a^wiaoty  eaBUuiWut  ■wjiibeu.Tltis 
uOMiBeBtaSBV  aBv  iBevvflnar  resmoea 
may  oeaiAHBTfeff  aa  appenafces  to  Sie 


A.  Tflne-Tosn  Abff 

Applicants  must  develop  a  time-task 
plan  for  the  ^monlh  profBCt  period 
deady  iifcafffyiiig^  major  mlltestonea  and 
prodarfc.  HJb  Bmatiiiclttde  du^patian 
of  oiganfcatfonaf  responsibility  and  a 
schedule  for  the  conqrtetfon  of  the  tasks 
andp«i«i.liiiaa<gladii>aas<BpH 
Api^cants  should  also  indicate  the 
aa^dpatad  cost  schadule  per  moath  for 
the  entte  pio^ect  period. 

F.ProdaetM. 

Applicanta  gmg^  ooocisaly  dcscBba 
die  interim  and  final  product*  o£  aacb 
stage  of  Ibe  pnignim,  and  mual  aiMraaa 
the  purpose,  audieace.  and  anfffultss  to 

G.PregramBtuiget 

budget  with  a  detailed  justificatiair  far 
aM  oosts»  inriiiding  the  baaia  far 
mwpwtation  el  tkiaa  laati.  ApyflcaBts 
shedd  iiKlada  m  badfcst  esttaialt  to 
complete  the  balance  of  the  prapan. 
Applications  submitted  by  co-applicants 
and/or  those  contakdng-contrac^y  must 
include  detaAed  badgata  far  each 

skonldi 


twice  during  the  9-month 

Vn.  Ptacadiues  and  Criteria  fas 
Selection 


AH  appiiiBtiai»  wiU  b»  evaluated  and 
rated  based  oa  the  extent  to  which  they 
meet  the  following  weighted  criteria.  In 
general,  all  applications  received  will  be 
reviewed  in  terms  of  their 
responsiveness  to  the  minimum  program 
application  requirements,  organizational 
capability,  and  thoroughness  and 
innovativeness  in  responding  to 
strategic  issues  in  project 
implementation.  Applications  will  be 


jmkmfHm^  fMf  A  tteftday^  fm»  ia(iUmtHaik» 


9valoated  by  a  peer  ravi«w  pand 
according  to  the  0)IIK>  CoBipetition  and 
Peer  Review  Policy.  28  CFR  Part  H 
Subpart  a  pubUfhed  August  2. 1965.  at 
50  m  31966-313^.  Tbe  telection  criteria 
and  their  point  vahies  (wei^ts)  are  as 
follows: 

A.  Organizational  Ccpability  (20  Points) 

.1.  The  extent  and  quality  of 
organizational  experience  in  the 
development,  delivery  and  coordination 
of  research  programs  that  have  been 
national  in  scope.  (10  p<rints) 

2.  Adequate  fiscal  contiob  and 
accounting  |»ooedures  to  ensure  that  &e 
applicant  can  effective^  ini^^aiDKnt  a 
project  of  Ihis^se  ami  soope.  i^dtoi 
ensive  tibe  proper  disbunal  fflwl 
accounting  of  Federal  funds.  (10  points) 

B.  Soundness  of  the  Proposed  Strategy 
(30points)  j 

Appropriateness  and  technical 
adequacy  of  the  approach  to  each  stage 
of  the  program  for  meeting  the  goals  and 
objectives;  and  potential  utility  of 
proposed  products.  '-    I 

C  Qualifiations  of  Project  Staff  (20 
points) 

1.  The  qualifications  of  staff  identified 
to  manage  and  implement  the  program 
including  staff  to  be  hired  tluroi^ 
contracts.  (10  points) 

2.  Tbe  clarity  and  appropriatenMS  of 
position  descriptions,  required 
qualifications  and  selection  criteria 
nelative  to  the  specie  functions  set  out 
in  the  Implementation  Man.  (10  points) 

D.  Clarity  and  Appropriateness  of  the 
Program  Implementation  Plan  (i$ 
Points)  i 

Adequacy  and  appropriateness  of  the 
activities,  and  the  project  management 
structure;  and  the  feasibility  of  the  time- 
task  plan. 

E.  Budget  (IS  Points)  ! 

Completeness,  reasonable, 
appropriateness  and  cost-effectiveiiess 
of  the  proposed  costs,  m  relationaUp  to 
the  proposed  strategy  and  tasks  to  be 
accomplished. 

Applications  will  be  evahiated  by  a 
peer  review  pi^el.  The  results  of  peer 
review  will  be  a  rriative  aggregate 
ranking  of  applicatiops  in  the  form  of 


"Swunaiy  of  lUtb^s."  TKiMii  wlU 
isr^Barliy  bo  baiwd  on  notofrieal  yhhM 
assigned  by  iddividtndMer  reviewers. 
Peer  review  iecodimendatkMlif,ltt'^'  .' 
omjiuiction  witii  flie  results  cjiMntorta} 
review  ttod  aiqr  necessary 
supplementary  reviews,  Will  aasist  die 
Administrator  in  considsfingooBipeting 
applications  and  in  sdectimi  of  ^ 
application  for  funding.  The  flhal  award 
decision  will  be  made  by  the  OJ|DP 
Administrator. 


^ipttcants  BMst  submit  tfie  origiBal 
signed  MpMo^HoaaadlhwcopiisscI 
(^PP.  IliB  noeessaiy  mms  for  ■ 
apfitieatioBS  {Standard  Pbrn  tt4)  witt^be 
provided  upon  request 

Applications  must  be  received  by  mail 
or  hand  delivered  to  the  OJjIV  by  5:00 
pan.  e.s.t  on  July  27, 1968.  Those 
applicaticms  sent  by  mail  should  be 
addressed  to:  fitJfDP/OJ[£ff,  VJS. 
Department  of  Justice,  633  Indiana 
Avenue  NW.,  Washington,  DC  20631. 
Hand  delivered  applications  must  be 
taken  to  the  NI))DP,  Room  784. 633 
Indiana  Avenue  NW.,  Washington,  DC, 
between  die  hours  of  BiOQ  mm.  and  5:60 
p  jn.  except  Saturdays.  Sundays  or 
Federal  holidays.  ^i- > :.    - 

The  NinDP/0}P)P  will  not^;  . 

applicants  in  writfaig  erf  die  reoe^it  of 
their  application.  Subsequandy. 
applicants  wiU  be  notified  fay  lettes  asto 
the  dedsiott  made  regarding  v^tofter  or 
not  their  sul»Bission  wttl  be 
recMumended  fat  fnndingi         : 

DL  GivU  Rights  CompBanc* 

A.  All  recipients  of  OJIDP  assistant 
including  any  contractors,  must  conqily 
with  the  non-dlsciimination 
requirements  of  the  Juvenile  Justice  and 
Delinquen(7  Prevention  Act  of  1974.  as 
amended;  Utie  VI  of  die  Qvil  Rights  Act 
of  1964;  Section  504  of  the  Rehabilitation 
Act  of  1973  as  amended;  Tide  DC  of  the 
Education  Amendments  of  1972;  the  Age 
Oiscrimination  Act  of  1975;  and  the 
Department  of  Justice  Non- 
Discrimination  Regulations  (28  CFR  Part 
42,  Subparts  C  D.  B.  and  G). 

B.  bi  die  event  a  Fed^al  or  State  court 
or  Federal  or  State  administrative 
agency  makes  a  finding  of 
discrimination  after  a  due  process 


hearing  on  the  grooadi  of  race.  cdor. 
rriigioii.  national  origfai  or  sex  sgainist  a 
rod^entof ionds.  die  roo^iriant  will 
forward  a  copy  of  tto  lliMttiig  to  die 
Office  of  Civil  Ri^Ms  Cooqittance 
(OCRC)  of  die  OfiBtie  of  Justice 
Programs. 

C.  AniUcants  shall  maintain  sudi 
reooids  and  submit  to  die  bnpP  ujion 
request  timdy,  complete  an^  accurate 
data  establisUng  the  fiact  di^t  no  person 
or  persons  will  be  or  have  been  denied 

httfieSit  oC  or  dJniied  or  prohibited  from 
ot^fa^niog  mvph^roMot  k  eo^^ 
wmuny  progrfUB  actfvil^  fi^ded  in 
whd^  qr  in  pint  wl$  Igndemads 
svailalde  lUKier  this  ttflt^mfttame  of 
their  race,  nadona)  origin,  sine,  rtygibn, 
handicap  or  age.  In  the  case  of  any 
program  under  which  aprimary 
financial  asristance  to  any  other 
recipient  of  Fedoal  funds  extends 
financial  assistance  to  any  other 
recipient  or  contracts  with  any  other 
person(s)  or  group(s),  such  other 
recipient.  peraon(s)  atgpmp{a)  riiall  also 
submit  sudi  compliance  reports  to  the 
primary  recipient  as  may  be  necessasry 
to  enable  the  primary  recipient  to  assure 
its  dviJl  rights  compliance  obligattons 
under  any  award. 

X.  ReraranoBs 

Acopian,  M  (1981).  Parents  Child  Stealing, 
Laxbigtoo.  MAi  Xaxii«taff  AodAa; 

Hotalteg.  {Q.T.  and  Piakelhor.  D.  (198B).  Tlie 
Sexaal  BxploHatioa  of  Missii«  cadldren: 
A  Research  Review,  neparad  far  the 
Office  of  luvenik  ^l■lioa  and 
DeUaqoeacy  nweotifla,  Dapaitawnt  of 
Justioe. 

Terr.  L  (1881).  Psychic  Trauma  in  Children: 
Observatioas  following  the  Cbowchilla 
School  Bos  Kidnapping.  Amsrican 
Journal  of  Psychiatry.  VoL  131(1).  14-19. 

Terr,  L  (1983).  Chowchilla  Revisited:  The 
Effects  of  Psydiic  Thrama  Four  Years 
After  a  School  Bus  Kidnapping. 
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Approved 

Date:  June  15. 1968. 

Vamel.  Spain. 

Adauaistmtor,  Office  i^Jwymih  Justioe  tmd 
Dejinquancy  Prevention. 
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DEPARrMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRCtLl 

[DocintNaMN-0004] 

Pedbrtric  Doaing  Information  tar  Overw 
ttw-Counter  Human  Drugs;  Intent  and 
Request  for  Information 

AOCNCV:  Food  and  Drug  Administration. 
action:  Notice  of  intent. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  considering 
proposing  a  rule  concerning  dosing 
information  in  the  labeliiig  of  over-the- 
counter  (OTC)  drug  products  for 
children  under  12  years  of  age.  The 
agency  is  considering  this  action  ' 

because  of  advisory  review  panel 
recommendations,  agency  proposals, 
and  comments  that  have  been  submitted 
to  other  rulemakings  as  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA.  The  agency  is  not 
proposing  any  regulatory  changes  in  this 
notice.  The  purpose  of  this  notice  is  to 
present  a  niunber  of  matters  that  the 
agency  would  like  interested  persons  to 
address  and  to  give  interested  persons 
an  opportunity  to  (1]  submit  comments 
on  how  pediatric  dosing  information 
should  be  presented  in  the  labeling  of 
OTC  drug  products,  and  (2)  present 
information  and  data  on  related  issues 
and  problems. 

dates:  Written  comments  by  October 
18, 1988,  and  reply  comments  by 
November  17.  ig8& 

address:  Written  comments  to  die         [ 
Dockets  Management  Branch  (HPA- 
305).  Food  and  Dnig  Administration,  Rm. 
4-62, 5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  (^bertaoo.  Center  tm  Drv^ 
Evaluation  and  Research  (HFD-210), 
Food  and  Drug  Administration,  6600 
Fishers  Lane,  RockvlUe,  MD  20857. 301- 
295-80C0. 

SUFFLEMENTARV  INFORMATION:  In  die 
course  of  FDA's  OTC  drug  review,  the 
advisory  review  panels  that  evaluated 
the  safety  and  effectiveness  of  OTC 
drug  products  and  the  agency  have 
given  particular  consideration  to 
appropriate  labeling  and  dosage 
directions  for  children.  This  document 
discusses  the  panels'  recommendations 
concerning  pediatric  dosing  information, 
die  agency's  proposed  pediatric  dosage 
labeling,  and  comments  submitted  in 
response  to  the  panels'  recommendatons 
and  agency  proposals. 


AdopMon  off 


The  't3TC  Volames"  cited  in  lUs 
doeumant  an  on  public  display  in  dM 
Dockets  Management  &andi. 

L  Advisory  Review  Pand 
Recommendationa  Concenring 
Dosagas  and  die  Agaiicy'a 

The  advisory  review  panels  varied  in 
their  recommendations  concemiBB 

pediatric  dosages  for  OTC  drug  i 

intended  for  systemic  absorption  aa 
follows:  The  basis  for  their 
recommendations,  the  age  ranges 
recommended,  and  the  relationahip 
between  children's  dosage  levels  «ad 
adult  dosage  levels.  In  general  dhe 
agency  has  accepted  the  panels' 
recommendations  concoming  pedBatric 
dosing  information  and  adopted  lutxtUgg 
based  on  these  recommendatioaa  in 
tentative  final  and  final  aenogr^phi  for 
OTC  drug  products.  The  following  are 
examples  of  the  various 
recommendations. 

A.  Internal  Analgesic  OTC  Drug 
Products 

The  Advisory  Review  Panel  on  OTC 
Internal  Analgesic  and  Antirfaewnatic 
Drug  Products  (Internal  Analgesic  Pand) 
reviewed  die  pediatric  dosages  in  die 
labeling  of  internal  analgesic/ 
antipyretic  drug  products  that  were 
submitted  to  it  (42  PR  35346;  July  8. 1977) 
and  noted  the  abaence  of  a  "recognized" 
pediatric  doaage  sdiedide  for  internal 
analgesic  drug  products  (42  PR  36308). 
Data  and  infom^on  submitted  to  the 
Pand  indicaled  diat  die  pediatric 
dosages  described  in  the  labeling 
sabrnkted  to  it  provided  children's 
dosage  levels  that  are  too  low  to  be 
effective  (Refis.  1  and  2).  The  Pand  also 
reviewed  the  siedical  literature  and 
standard  references  such  as  "AMA  Drug 
Evahmtions"  (Ref.  3)  and  die  "lAdted 
States  PlieiiDaoopeia  19di  Revirion" 
(Ref.  4)  to  ascertain  a  basis  for 
appropriate  pediatric  dosages  for 
internal  aneljgesic  drug  products  (42  FR 
35367).  In  detemiining  the  appnqMiate 
basis  for  pedietric  dosages,  the  Pand 
discussed  both  the  relationship  between 
a  child's  body  surface  area  and  aga  and 
between  a  child's  body  weight  and  age 
(42  FR  35367  and  35368).  Because  die 
relationship  between  body  surface  aree 
and  age  for  children  firom  ages  3  te  12 
years  is  linear,  and  the  relationsh^ 
between  body  weight  and  age  for 
children  in  this  age  poup  is  nonlinear 
after  the  age  of  7  years,  the  Pand  baaed 
its  pediatric  dosage  recommendatiaae 
for  internal  analgerics  upon  the  1  Jt 
grams/meter'  body  surface  area  da^y 
dosage  for  di«t  age  as  described  bf 
Done  (Ref.  5). 


For  aspirin  and  acetaminophen,  the 
Panel  recommended  a  standard  adult 
dasage  unit  of  326  milUpams  (mg)  and  a 
standard  pediatric  deai^  unit  of  80  mg. 
■ased  on  these  dosage  nnits.  die  Panel 
raoommended  the  following  pediatiic 
daeages  for  aspirin  and  acetamlm^en 
Is  be  given  every  4  hours  up  to  five 
I  a  day  while  symptoms  or  fever 
I  or  as  directed  by  a  physician: 


Rsnel's  Recommended  Directions  for 
Pediatric  Dosages  of  Aspirin  and 
acetaminophen 
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'Conault  a  doctor. 

The  agency  plans  to  accept  with 
ndnor  modifications,  the  Internal 
Analgesic  Pand's  recommended 
dosages  for  children  for  aspirin  and 
acetaminophen  in  the  proposed  rule  for 
OTC  intwnd  analgesic  drag  products,  to 
be  piddiahed  in  a  future  issue  of  the 
Fedard  Register.  The  agency  plans  to 
propose  the  following  directions  for 
pediatric  dosages  of  acetaminophen, 
aspirin,  and  sodium  salicylate: 

AGENCY'S  Proposed  Directions  for 
Pediatric  Dosages  of  Acetamino- 
phen, Aspirin,  and  Sodium  Saucy- 
late 
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(t)  ore  Volume  090142.  Docket  Na  77N- 
OSSI,  Dodieta  Management  firanch. 
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(2)  Clayton.  I,  in  Transcripts  of 
Procaedings,  IniMnal  Analgesic  Panel,"  pp.  1- 
8.  April  9, 1978,1  Dockets  Management  Branch. 

(3)  "AMA  IM4  Evaluations."  2d  Ed- 
American  MedMal  AssocUtion.  Chicago,  m. 
284-265,1973. 

(4)  "The  Phamacopeia  of  the  United  States 
of  America."  liMi  Revision.  The  United 
States  PhannaqOpeial  Convention,  Inc- 


RockviUe,  MD, 

(5)  Done. 
Conference  on 


in  "Phiceedings  of  the 
fects  of  Chronic  Salicylate 
Administratio4'f  edited  by  RM.  Lamont- 
Havers  and  RIM.  Wagner,  U.S.  Government 
Printing  Office,;  WasUngton.  1986. 
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B.  AntiemetiG  OTCDnig  Products 

The  Advisc|i|y  Review  Panel  on  OTC 
Laxative.  AnlStliarrheal.  Emetic,  and 
Antiemetic  D^ig  Products  (Laxative 
Panel)  made  l^commendations 
concerning  pediatric  dosages  for  these 
classes  of  dntt  products,  bat  did  not 
specifically  d|iicu8s  the  basis  for  its 
recommendatiiins  (40  FR 12902;  March 
21. 1975).  Thailand  made  the  following 
dosage  recompoiendationB  for  antiemetic 
dnigproductK 

lyorrif/e.  The  oral 
6  to  12  yean  of  age 
times  (kUy.  The  oral 
is50to200m8dailv. 
te.  The  oral  dosage  for 
children  2  to  4  jyears  of  age  is  12.5  to  25 
mg  up  to  direiiimes  daily  and  die  oral 
dosage  for  di^]|dren  6  to  under  12  years 
of  age  is  25  mg|iq>  to  diree  times  daily. 
The  adult  oraTdosage  is  200  to  400  mg 
daily  in  four  dWided  dMes. 

Mecliziae  mrdroctUoride.  No  oral 
dosage  for  cfaMidlren  was  recommended. 
The  oral  dosabs  for  adults  is  25  to  50  mg 
once  daily. 

In  the  final  hde  for  OTC  antiemetic 
drug  productsi  (52  FR  15880;  April  3a 
1987).  the  agejjcy  established  dosages 
for  the  monogni|A  ingredients  that, 
except  f(v  di^enhydiinate.  are 
consistent  wito  the  dosages 
recommended  by  die  Laxative  Panel 
The  agency  added  dosages  for 
diphenhydrai^e  hydrochloride  and 
established  th8  following  dosages  for 
OTC  antiemetic  drug  products  in  die 
monograph: 

(1)  Forprodficts  containing  cyclizine 
hydrocMorid6.\MaAi  oral  dosage  is  50 
mg  every  4  to  l4  hours,  not  to  exceed  200 
mg  in  24  hourf  kff  as  directed  by  a 
doctor.  For  chudren  0  to  under  12  years 
of  age.  the  or^l  dosage  is  25  mg  every  6 
to  8  hours,  no^  Ito  exceed  75  mg  in  24 
hours  or  as  dil'^cted  by  a  doctor. 

(2)  Porpmdacta  containing 
dimenhydrin^.  Adult  oral  dosage  is  50 
to  100  mg  evety  4  to  8  hours,  not  to 
exceed  400  D^^  24  hours  or  as  directed 
by  a  doctor,  m  children  8  to  under  12 
years  of  age.  the  oral  dosage  is  25  to  50 
mg  every  8  to  0  hours,  not  to  exceed  150 


mg  in  24  hours  or  as  directed  by  a 
doctor.  For  children  2  to  under  8  years  of 
age.  the  oral  dosage  is  12.5  to  25  mg 
every  8  to  8  hours,  not  to  exceed  75  mg 
in  24  hours  or  as  directed  by  a  doctor. 

(3)  For  products  containing 
diphenhydramine  hydrochloride.  Adult 
oral  dosage  is  25  to  50  mg  every  4  to  6 
hours,  not  to  exceed  300  mg  in  24  hours 
or  as  directed  by  a  doctor.  For  children  6 
to  under  12  years  of  age.  the  oral  dosage 
is  12.5  to  25  mg  every  4  to  8  hours,  not  to 
exceed  ISO  mg  in  24  hours  or  as  directed 
by  a  doctor. 

(4)  For  products  containing  meclizine 
hydrochloride.  No  oral  dosage  for 
children  was  recommeided.  The  oral 
dosage  for  adults  is  25  to  50  mg  once 
daily  or  as  directed  by  a  doctor. 

C.  Miscellaneous  Internal  OTC  Drug 
Products 

Hie  Advisory  Review  Panel  on  OTC 
Miscellaneous  Internal  Drug  I^t)ducts 
(Miscellaneous  Internal  Panel)  provided 
pediatric  dosage  reoommendatioiis  for 
anthelmintic  dbnig  products  (45  FR  58540; 
September  9, 1980).  Aldiou^  the  Panel 
did  not  discuss  die  basis  for  pediatric 
dosagesior  dds  dtss  of  drugs,  it  stated 
that  OTC  piiiwtam  medication  is  not 
recommended  for  infants  and  ddldren 
under  2  years  of  age  or  wei^iing  less 
than  25  pounds  (lb),  except  under  the 
supervision  of  a  physician.  The  Panel 
recommanded  wei^t-based  dosages  for 
pinwoim  active  ingredients  for  both 
adults  and  diildren  over  2  years  of  age. 

In  the  final  rule  for  OTC  andielmintic 
drug  products  (51  FR  27758;  August  1. 
1988).  die  agency  adopted  die 
Miscellaneous  Internal  Panel's  dosage 
recommendations  fx  the  treatment  ^ 
pinwotm  infestation  widi  the  active 
ingredient  pyrantel  pamoate.  Le..  for 
adults  (over  12  years)  and  diildren  2  to 
under  12  years  of  age.  die  oral  dosage  is 
a  single  dose  ofSmgperlborllmg  per 
kilo^nm  (kg)  of  body  weight  not  to 
exceed  1  gram  (g).  "Ae  agency  also 
included  fai  the  monogra^  the  following 
table  that  specifies  dosages  in  mg  for 
specified  body  wei^t  ranges: 

DlRECnONS  FOR  DO8AGE8  Of  ANTHEL- 
MINTIC OmiQ  Pnootxn^  Based  on 
Weight 
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Directions  for  Dosages  of  Anthel- 
mintic DRtJG  f*RootiCT8  Based  on 
Weight— Continued 


WaigM 

Dosage  (taken  as  a  single  dose)* 
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D.  Cough-Cold  OTC  Dn^  Products 

The  Advisoiy  Review  Panel  on  OTC 
Cold.  Cough.  Allergy.  Bronchodilator, 
and  Antias^mattc  Ihvg  Products 
(Cou^-Cold  Panel)  recommended 
children's  dosage  directions  for  many 
OTC  cough-oold  active  inpndients  (41 
FR  38312:  September  0, 1978).  lliat 
Panel  stating  that  it  was  aware  that 
data  on  the  use  in  children  of  most 
cou^-cold  drug  products  was  negligible 
or  nooexistent.  admowledged  that 
cough-cold  dn^  products  are  widely 
used  in  the  pe&tric  patient  population 
(41  FR  38833).  Hie  Panel  stated  that 
optimum  dosages  of  a  drug  in  adults  and 
children  are  dependent  on  factors  such 
as  die  drug  itsel£  individual  patient 
variables  such  as  qiedal  sensitivity  or 
tolerance  to  the  specific  drug;  the  age 
and  weight  of  die  patient:  and 
metabolic  padiologic,  or  psychological 
conditimis  in  die  patient  Hm  Panel 
believed  that,  ideally,  pediatric  dosages 
should  be  derived  firam  clinical  trials 
with  children,  but  recognized  the 
extreme  difficulties  attendant  upon  such 
trials.  The  Panel  stated  that, 
traditionally,  pediatric  dosage 
calculations  Ux  infants  and  children 
have  been  based  (m  body  surface  area, 
weight,  or  age  of  the  child  as  a 
proportion  of  the  "usual  adult  dose." 
The  Panel  recognized  that  detennining 
children's  dosages  based  on  age, 
although  convenient,  may  be  the  least 
reliable  method  because  of  the  large 
variation  in  weight  of  patients  at  a 
specific  age.  Howevw.  die  Panel  stated 
that  OTC  drug  products  have  a  wide 
maigin  of  safely  and  recommended  that 
children's  dosages  be  based  on  age.  The 
Panel  sought  die  assistance  of  a  panel  of 
experts  in  pediatric  drug  therapy  (41  FR 
38333)  in  establishing  appropriate 
childran's  dosages  for  OTC  cough-cold 
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drug  pfodacta.  Based  an  the  [ 

fcoMicndatwm  of  that  panel  of 
experts,  the  Panel  recommended  that  for 
infants  under  2  years  of  age,  the 
pediatric  dosage  should  Iw  established 
by  a  physician;  for  children  2  to  under  B 
years  of  age,  the  dosage  be  one-fonrtk 
the  adult  dosage;  and  for  children  0  to 
under  12  years  of  age.  the  dosage  be 
one-half  the  adult  dosage.  AcconCogliy. 
the  recommended  dosages  for  children 
for  the  active  ingredieots  incMed  in  the 
Panels  recommended  monograph  were 
based  on  these  dosage  guidelines. 

AltiMMgh  the  Coi«h-Cakl  Panel 
recommended  OTC  pediatric  dosages 
for  cfaihkeik  2  to  uader  6  years  of  age  for 
antHasme,  'hnneftodilator, 
expectorant,  aad  nasal  decongestant 
drug  prodocts;  it  lecomnieiided  that 
dosages  for  children  in  this  age  group  for 
antihistamine  drug  products  be  placed 
in  the  profeeeional  labeling  sectioa  of 
the  monogreph,  i.e..  for  use  oaLy  under 
the  advice  and  stqiervisioD  of  a 
physician. 

In  gener^  the  agency  adto^led  the 
Cough-Cold  Panel's  recomaicnded 
doaagee  for  children  in  prapoaed  rales 
for  OTC  aatihiatamiwa  drwg  pcodpcts  (50 
FR  2a0O(  lanuaiy  1&.  198&  and  52  PR 
31892;  AdSMSt  2^  1987).  OTC  naaal 
decongeatant  drag  preducts  pOFR  2220; 
lanuary  IS,  198^  and  OTC  aatitaaawe 
drug  peodacta  (48  FB  4a578(  October  la 
1983K  aMi  in  the  final  rale  for  OTC 
antituaaive  drag  pcodocta  (52  PR  30012; 
Ai«uatl2.1fle7). 

In  tke  piapaaed  rale  lor  OTC 
antihiataaias  diag  pradoda  ^  PR  2280 
and  52  PR  aU82i  Iha  i«cncy  eataUiafted 
that  the  OTC  dos^Bs  for  att  Catc^Dtr  I 
active  ingradienis  far  chilAaa  6  toander 
12  years  of  age  ia  ene^nlf  the  adtth 
dose.  In  addition,  the  agemy  cotarrad 
with  the  Panel  and  pto|»oaed  in  tlw 
tentative  final  monegtaph  thai  pediatric 
dosages  for  childian  2  to  under  6  yean 
be  placed  in  the  pnieaaianal  tabdii^ 
section  of  the  nonograph  (50  PR  2217 
and  52  PR  3m4).  Par  one  dni^ 
chlorcgfcBziBe.  Ike  praieananal  labeling 
inchaded  the  dosages  {«  both  cfail^en  e 
to  under  12  yean  of  age  and  2  to  under  8 
years  of  age.  The  pcaiesaional  labeliag 
dosage*  tot  all  Calegofy  1  active 
ingrediento,  with  the  exception  of 
triptoUdme  hydioddoride.  for  childrcB  2 
to  unda  8  year*  a{  age  ia  0Be4a«rth  th* 
adult  dose.  The  proposed  professional 
labeling  doaagea  for  ti^ptfdidine 
hydro^loride  are  an  onl  dose  of  0.938 
mg  every  4  to  8  honra,  not  to  exceed 
3.744  mg  in  2«  hoars,  for  children  4  to 
under  Oyeers  of  age  (appfaaunately  37 JS 
percent  of  theadalt  doae):  an  oral  dose 
of  0.625  mg  every  4  to  6  hours,  not  to 
exceed  Z5  sag  in  24  hours,  far  dnldren  2 


to  under  4  years  of  age  (25  percent  of  Ae 
adah  desejt  and  an  oral  dose  of  0.313  ng 
every  4  to8  bow*,  not  to  exceerf  1.262 
mg  fa  24  boors,  for  hdbM*  4  months  to 
under  2  jwars  of  ^e  (12.5  percent  of  the 
adult  dose)  (52  PR  31914). 

b  the  pcopoaed  rale  far  OTC  nasal 
decongestant  drag  proAicts  (SO  PR  2220), 
the  agent's  proposed  OTC  dosage*  for 
all  Categny  I  onl  active  ingredient*  for 
dnkken  8  to  andcr  12  year*  of  age  ara 
OK-half  the  adult  doae  and  for  childran 
2  to  andsr  8  yean  of  age  are  one-foovth 
the  adult  dose. 

In  the  ffaal  rate  for  OTC  antitussive 
drug  predueta  (52  PR  30042)^  the 
agency's  established  OTC  dosages  far 
all  monograph  oral  active  iqpedieBts  for 
children  8  to  under  12  yean  of  age  an 
one-half  the  adult  dose.  The  OTC 
dosages  for  all  Category  I  active 
ingredients,  except  dilophedianol 
hydrodilaride  and  codeine  pnparatieas, 
for  chikhen  2  to  under  8  yean  of  age  i* 
one-fourth  the  adult  dose  The  doaags 
for  chlopbsdtanol  bydrochlonde  for 
chUdnn  2  to  under  8yean  of  age  is  one- 
half  raAer  than  oaa^oorth  tht  adult 
dose  and  is  raskicted  to  Bse  ander  the 
8U|ierviswn  of  a  pliysician  (ie,.  is 
included  in  the  professional  labeling 
section  of.  the  moaop^il^  Dosage*  for 
codeine  pceparatioos  for  children  2  to 
under  8  yean  af  age  ara  alao  resfricted 
to  use  under  the  si^avisien  of  a 
phyaidaaand  ara  ^^^vrfrd  under  the 
prof  esafaaal  labeliag  sectioa  of  the 
monograph.  The  fallo%wng  doaagas  fai 
codeine  preparations  for  children  2  to 
under  6  yean  of  age  an  weight-based 
and  a  caObratad  measuruog  device  ia 
required  for  use  in  childrai  in  this  age 
group: 

Forproducta  rmitinining  codeina 
ingredianta  identipedia  §  341.14(ai(2). 
(1)  Children  2  to  under  8  yean  of  ^^ 
Oral  dosage  is  1  mg  per  kg  body  weight 
per  day  adminiatered  in  faor  equal 
divided  doses.  The  average  body  weight 
for  each  age  may  also  be  used  to 
determiaa  rfpsflgp  as  foObws:  for 
children  2  yean  of  age  (average  body 
weight.  12  kg),  the  oral  dosage  is  3  aig 
every  4  to  6  honn.  not  to  exceed  12  mg 
in  24  hours;  for  children  3  yean  of  age 
(average  body  weight.  14  kg),  the  oral 
dosage  is  3.5  mg  every  4  to  6  houn.  not 
to  exceed  14  mg  in  24  houn;  for  children 
4  ytan  of  age  (average  body  wei^t,  16 
kg),  the  era!  dosage  is  4  mg  every  4  to  6 
houn,  not  to  exceed  16  mg  in  24  houra; 
fordtildren  5  yean  of  age  (average 
body  weight.  18  kg),  the  oral  doaage  ia 
4.5  mg  every  4  to  6  houn.  not  to  exceed 
18  mg  in  24  houn.  The  manufacturer 
must  relate  these  dosages  for  its  ^ecffic 
product  to  the  use  of  the  calibrated 
measuring  device  discussed  in 


paragraph  (3)  of  ttis  section.  If  age  is 
used  to  determine  the  dose,  the 
directions  nsust  include  insteodioas  to 
redace  the  dose  far  low-weighl  chikben. 

(2)  Parents  should  be  instructed  to 
obtain  and  use  a  calibrated  measuring 
device  Car  adminfstpring  the  drug  to  the 
child,  to  use  extreme  care  in  measaring 
the  doaage.  and  not  exceed  the 
reconnnended  daily  dosage. 

(3)  A  (fispenaing  device  (such  as  a 
dropper  calibrated  for  age  or  weight) 
should  be  dispensed  along  with  the 
product  when  H  is  fatendcd  for  aae  in 
children  2  to  under  8yean  of  age  to 
prevent  possible  overdose  due  to 
improper  measuring  of  the  dose. 

(4)  Codeine  ia  not  reconanended  for 
use  n  children  under  2  ycata  of  age. 
Chilckcn  andsr  2  ycaia  may  be  BH>e 
susceptiUe  to  the  lespiiatusy  depcssaant 
effecta  of  codeine;  iadiwKng  respiratory 
anest,  coou,  and  death. 

H.  Comments  on  Pedfatric  Dosing 
Infonwtioo 

Bt  response  to  the  pediatric  dosage 
recommendations  of  the  Cough-CoM 
Pane)  and  the  agenqr's  proposals 
concermng  the  Paners 
recommendations  for  antihistamine, 
antitussive,  and  nasal  decongestant  drag 
producti,  the  agency  has  received 
comments  fiom  four  manafacturen  and 
one  manufactiiren'  assodalion 
requesting  that  the  pediatric  dosages  far 
coagb-oold  drug  proiducta  ba  seviaed  to 
provide  a  greater  aabdivision  of  a^i 
ranges  for  children  under  12  yean  of  age 
that  aiowld  moca  ctootly  appraaifaiate 
weighMaaad  doaagB&  The  eonnnenta^ 
revised  doaagea  are  baaed  oa  a 
standardiaed  padialiit.  doaivg  sail  and 
standardized  doai*g  age  ranges  (as 
described  below)  hw  the  (bags  m  tfiese 
categories.  Copies  of  Aese  eoBMBeitts 
are  on  public  (fispfay  in  die  Dochets 
Management  B^mch  pief.  1).  The 
agency  notes  that  simBar  requests  for 
this  pediatric  dosage  revision  have  not 
been  received  in  other  OTC  drug 
rulemakings  to  date. 

In  response  to  the  tentotive  final 
monograph  for  OTC  autihistamiaa  drug 
products  (50  PR  2200  and  52  FR  31802), 
the  agency  has  received  comments  from 
one  manufacturer  and  one 
manufacturen'  associatieB  rcqaesti^ 
that  the  pediatric  dosages  for  dUi^n  2 
to  andcr  8  yean  of  age  for  aatihiatannne 
drug  pradmns  bo  iodudad  fa  the  OTC 
Idwlfag  diractiona  fa  ^  mooograph. 
Copica  ol  these  conasnls  mto  on  pabBc 
display  fa  te  Dockets  Managanent 
Branch  (Ref.  2)w 
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because  tiM  iotemal 
schedule  correlates 
the  practice  of  besiag 
I  to  body  weight  Hie 
that  die  use  of  body 
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>  1  dosing  unM  aquslson^^tgbtf  «MI 

Tbe  mmmnats  pointed  oat  thai 
applying  te  above  dosing  schedule  to 
OTC  drag  products  would  not  result  In 
doses  that  exceed  the  currently 
proposed  doses  for  internal  anialgesics 
wliere  tmririty  is  a  real  ooncent,  and  yet 
would  prcwsat  underdosing  of  dder 
chfloren  at  die  top  eadof  the  cough-cirid 
dosing  age  caage  of  6  to  and^  12  yean. 

One  comBMnt  requested  that  the 
directions  for  use  for  OTC  oral 
antilasaine  drug  products  prqpoaed  in 
fte  tottaflva  find  mono9»ph  be 
moifified  to  improve  the  OTC  dosage 
schedules  for  ddldren  2  to  12  yean  of 
age.  The  comment  specifically 
addressed  the  agenc]r's  proposed  dosfige 
schadide  ia  |  ML^H^dKlKiv)  for 
dextromofcui  plian  aid 
dexliaaettuKphan  hydsabiouiide  (48  FR 
48104  ami  ncamannded  that  die 
dosage  acfaadriee  for  chUdren  under  die 
age  of  U  have  a  fnatar  atfbdivWon  of 
agBta^gsaH  ' 

lini 
_    .    .  Far  ddidKB  ondar  12  yean, 
the  comoMBt  locaauuBded  ri^t 

^rafoteddoeage 

_    .  and  TirigM  <a  ngni 

spedfiai  fo  iha  labaltog,  to  veptaoe  the 
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sdiedirfee  forakMrea  ander  12  yean  of 
ageiageuNlfnet  2). 

Toe  cowiHWHit  contended  that  its 
WMWiiwiended  nneagg  schedale  provides 
improveuieuls  tnrer  Ihe  agency's 
proposed  dosagp  schedlde  fai  'diat  ft 
provides  mote  age  subdivirions  for 
chilAen  aoidar  t2  yaan  of  age  to  assure 
morecoasmamdeaageinapaificidar 
dosage  raqga,  and  H  provides  a  waigfat- 
based  dosage  schedlde  for  dhlldren  2  to 
vBoer  12  yaats  tn  age  that  aapplements 
the  age-based  dosage  sdiedide. 

In  1908,  the  American  Academy  of 
Pedislrics  cooridered  ttw  doaiiig 
recommendations  In  the  tentative  final 
monogEapJha  for  OTC  anfihistamine. 
antitttssive.  and  naaal  decoagestant  drug 
products  and  encouraged  die  ageacy  to 
accept  the  coDBaants'  reoommeodations 
to  adopt  the  more  weight-based.  4ge- 
related  dosage  raqges  for  diildren's 
dosages  nf  OTC  dn|g  products  (Raf.  q. 


(1)  Minutes  of  Meatiqg,  dated  Pebniuy  2S, 
1965.  "Cfcanglag  Cfafldran^  Oesage  Sdiedules 
for  OTC  AirtAislBBriBe  and  Nesd 


and  to  Extend  OIC  flsiii^i  I  shslli^  nassjs 
firfisduhsfar  AaWHitiiiiisiii  DosnUst 
Tean  of  Age."  idsntilleri  as  MMOOeaz. 
Docket  Na  THrtMaeil.  Dockets  ilan^HMot 
BranciL 

(2)  CoBuneot  Mos.  C0Q197  ani  CROOOS. 
Docket  No.  TBN-OSST,  Dockets  Management 

(3)  Lrttars  oeai  K.] .  Roberts.  Chaiiiiuni, 
Conunitteeeo  Ongs.  Aaeriaaa  Aeedeny  of 
PsJisMoB.  to  WJL  Cmtmitmm,  PBA.  OTC 
VoluflwaaiVNl  Docket  NaaeN-OOM. 
DockoUl 


1.  We^  ranges  in  OTC  pediatric 
labebHg.  Tob  connnents  also 
recoaHneoded  iiat  OTC  4hvg  labeling 
siHMdd  consider  ttie  needs  of  children 
who  are  in  die  lOdi  or  90th  percentile 
ranges  for  vreight  by  including  wei^t 
ranges  in  adifitton  to  age  raages  for 
dosing.  One  oenment  requested  diat 
maaafoctiH<en  be  pennitted  to  include 
pediatric  doegges  based  on  weight  in  the 
labefing  of  OTC  drug  products  because 
it  is  a  me<fieaBy  sound  aHernatrve. 
Sevend  oonanents  stated  diat  an 
additioaal  benefit  of  optionally 
available  wei^t-telated  dosages  is  that 
they  can  be  used  when  a  ddlfs  weight 
is  ImowB.  especJafly  for  difldren  diet 
are  very  large  or  veiy  SBui  for  dieir  age 
or  iMHSi  oHiBaBB  appvoacD  tlie  aBiuii  age 
baaaiGS  for  a  ^iwtn  dosing  scnedule.  Tlie 
comments  n^ained  fai^lier  diet  dosing 


23184 


:  rt<liwa.Btl«tef  /  Vol  sSj  Na  IM  /  Monday.  |une  20.  1968  7  Piwpaeed  Rulw 


f(H>  drugs  in  the  pediatric  patient  hu  :> 
been  reconunended  on  the  bati9  of  «ge. 
weight,  and  body  surface  ana;  however, 
diere  are  specific  advantages  to  each  of 
these  approaches  to  determine  the 
proper  dose  for  a  pediatric  patient 
WlJle  body  surface  area  may  be  the 
most  accurate  parameter  to  use  in 
determining  the  proper  dose  for  a  child, 
body  surface  area  is  not  a  parameter 
that  is  commonly  used  by  pediatricians 
and  it  is  dearly  not  a  parameter  that  is 
used  by  parents.  Because  chains  in 
wei^t  are  reasimably  similar  to 
changes  in  body  surface  area  and  the 
weight  of  a  child  is  mwe  likely  to  be 
known  to  a  pediatrisian  or  a  parent  than 
bodly  stsfaee  area,  dosing  based  on 
weight  is  a  reasonable  si^titute  for 
dosing  based  on  body  surface  area. 
However,  a  child's  weight  is  not  always 
known  at  the  time  that  a  physidan 
recommends  a  dosage  or  at  the  time  that 
a  parent  is  determining  the  [nviper  dose 
for  a  chUd.  Because  the  age  of  a  diild  is 
ahnost  always  know,  it  is  the  simplest 
parameter  for  consumer  use  in 
determining  the  appropriate  dose  for  a 
child.  The  comments  stated  that  age  can 
be  used  as  a  reasonable  guide  to  growth 
in  the  diild  provided  that  the  wide 
variations  in  growth  that  occur  in 
children  are  taken  into  consideration. 
The  comments  nmduded  that  wei^t- 
based  dosages  offer  a  significant  benefit 
for  those  consumers  or  ^alth 
professionals  wiio  would  like  to  dose  by 
weight,  but  that  weight-based  dosages 
should  be  optional  in  labeling  because 
weight  is  not  always  known.  The 
comments  also  stated  that,  in  order  to 
avoid  unnecessary  consumer  and  health 
professional  confusion  when  such 
wei^t-based  dosages  are  made 
available,  all  pediatric  produd  labeling 
that  provides  wei^t-based  dosages 
should  use  the  standardized  weight 
schedule  provided  in  the  table  above. 

2.  Standardized  pediatric  dosages  as 
optional  labeling.  Several  comments 
recommended  that  the  pediatric  dosage 
labeling  based  on  more  finely 
subdivided  age  ranges  be  optional  One 
comment  requested  that  this  dosage 
labeling  be  optional  andLthat  it  be  added 
to  the  current  dosages  in  the  tentative 
final  monopaphs  to  accoounodate 
products  intended  primarily  for  pediatric 
populations.  Other  comments  stated  that 
for  those  products  targeted  toward 
adults,  which  also  pr^de  dosage 
recommendations  for  the  pediatric 
patient,  it  is  reasonable  to  continue  to 
allow  the  optimi  of  using  dosages         ^ 
proposed  in  the  tentative  final  ^ 

monc^raphs,  i.e.,  dosages  for  the  age 
ranges  2  to  under  6  years  «id  6  to  under 
12  years.  Other  comments  did  not 


request  that  the^pecHatiic  dosage 
labeUag  baaetf  on  mora  ftwly 
subdividad  age  ranges  be  optionaL 

3.  PtpfmiMional  labeling  fir  du'ldnn 
under  ij«m  Two  cottmaiita  fron  the 
same  mannfactarsr  wcwimiendad  Aat 
dosages  based  on  the  stMidtrdiMd 
pediatric  dosue  wiit  for  tMdna  under 
2  year*  of  agebe^ddedtb  the 
profeaaipndFlBbding  sections  of  the 
nasal  decongestant  and  antihistamine 
monographs.  Hie  oraunents 
recommended  that  dosages  for  nasal 
deomgestant  and  antihictaminedriig 
products  should  be  as  follows:  for 
children  1  year  of  age.  one  and  oneself 
times  the  standardlied  pediatric  dosage 
unit  (one  pediatric  dosage  unit  equals 
one-eighth  the  adidt  dose)  and  for 
childroi  4  to  11  months,  one 
standaidfand  pediatric  dosage  unit  One 
of  the  comments  provided  specific 
dosages  for  children  4  and  under  24 
months  of  age  based  on  the  above 
standardixed  pediatric  dosage  units  for 
the  active  ingredients  acetaminophen, 
chlorphenirambie,  destromettiorphan, 
and  pseudoephedrine  piet  1).  Another 
comment  from  this  same  manufacturer 
recommended  that  the  following 
dosages  for  dextrdioetfaoririian  based  on 
weight  and  age  for  children  under  2 
years  of  age  be  added  to  the 
prt^essionel  labeling  sedor  of  tin 
antitassive  monograph: 

CoMMarr's  Suogestb)  Pbhatmc  Dos- 
ing Schedule  for  Dextromethor- 
phan 
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(1)  Comment  Na  O0O211,  Docket  No.  76N- 
062H,  OockeU  Management  Branch. 

4.  Pediatricdotage  labeling  for  OTC 
cough-cold  oombawtion  drug  products. 
Several  comments  noled  Amt  OTC 
antihistamines,  antitonives,  nasal 
decongestants,  and  internal  analgesics 
are  often  combined.  In  order  to  allow  for 
combination  drug  products  to  be  labeled 
with  consistent  pediatric  dosage 
information,  these  coUments  requested 
that  the  agency  adopt  children's  dosages 
for  antihistamines,  antitussives,  and 
nasal  decongestants  that«re  similar  to 
and  consistent  with  the  pediatric 
dosages  for  internal  analgesics.  One 


oomment  stated  that  for  products 
primarily  intended  lor  podifttric  use, 
revised  coogh^ooid  pediatito  dosages 
afanilar  ^  thoiB  foi>  aaalgaiic/antipyretic 
dosages  tvoold  pravide  oondatency 
among  yariomsmpnograplw  and  allow 
fbr  consistency  in  the  fonnnlation  of 
omnbination  dhig  products. 

Another  comment  from  a. 
mannfacturw  stated  diat.the.dosages  for 
children  6  to  onder  12  years  of  age 
proposed  in  the  antihistamine  tentative 
final  monograiA  (§  341.72(d);  60  FR  2ao 
to  2217)  cannot  be  recopoOed  wiA  the 
dosage  lecommendatioBe  of  die  faitemel 
^lalgeelc  Panel  (Pediatric  Schedule  C; 
42  FR  35368).  The  comment  stated 
furdier  that  die  combination  of  a 
Category  I  antihistamine  and  a  Category 
I  analgesic/antipyretic  baa  been 
recommended  by  both  die  Cough-Cold 
Panel  (41  FR  38326)  and  the  Intemal 
Analgesic  Panel  (42  FR  35370).  Thus,  the 
comment  contended,  the  0-  to  under  12- 
year  age  group  should  not  be  deprived 
of  the  benefit  of  siich  a  combination 
drug  product  The  comment 
recommended  spedflc  pediatric  dosages 
for  chlorpheniramine  that  are  c(msistent 
with  the  dosages  for  analgesic/ 
antipyretic  in^edients  and  that  would 
allow  pediatric  combhiation  drug 
products  contaiising  these  ingretfiients. 
The  coniment  contended  that  no 
significant  safety  iasue  would  be 
involved  in  allowing  such  combinations. 

Another  comment  from  ^  same 
manufacturer  stated  that  thoe  is  a  need 
to  harmdnlxe  die  dosage  ^^gimens  of 
cough-cold  ingredlento  and  intemal 
analgBsic/aaflpyretio  ingredieats  for 
pedtatric  use  ttad  that  failnre  to  provide 
for  consistency  in  these  pedietric 
dosages  for  cough-cold  and  analgesic/ 
antipyretic  drug  products  would  result  in 
the  rmnoval  from  the  market  of 
combination  drug  prodocto  intended  for 
use  in  children  imder  12  years  of  age. 
However,  the  comment  did  not  provide 
any  examples  of  specific  pn^iucto  that 
would  be  removed  from  the  market  The 
comment  stated  that  the  agency  should 
net  ignore  the  reality  that  nasal 
congestion  frequent!^  occurs 
concurrently  with  fever  and/or  pain  in 
children  as  well  as  aduks.  Farther,  for 
concurrent  symptoms,  the 
administration  of  few  radier  than  many 
dosage  unita  to  children  will  meet  with 
less  resistance,  thereby  increasiM 
patient  conqiUance  and  benefit  "nte 
comment  provided  several  examples  of 
the  problons  that  waoid  arise  in    ' 
providing  appcopriata  pedietric  dosages 
for  combination  dragiproducte 
containing  oral  nasal'deGcmgestants  and 
analgesios/antipyretios  because  of  the 
inconsistendes  in  die  dosage 


dattins 
,l)Jil» 
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recommendations  for  these  classes  of 
drugs  (Ref.  1)J  The  comment  stated  that 
these  examp^l  emphasise  the  need  for 
intermonograph  consistency  for 
pediatric  dosSges  and  that  die 
alternative  to  i^oosisteney  among 
monograph  di^lages  would  be  a  plethora 
of  dosage  fon^  or  label  directions 


whidi  would  i 
needlessly. 

Another  coiji 
although  the  1 
recogidKed  th^ 
combination  ( 


ly  confuse  the  consumer 


lent  pointed  out  that 
^temal  Analgesic  Panel 
:  antitussive/analgesic 
J  products  are  rational 
therapy  for  cqncuirent  symptoms  (42  FR 
35403),  the  doMge  range  proposed  by 
the  agency  in  1 341.74(d)(l)(iv)  for 
dextromethoinian  for  children  2  to 
under  12  yeaiilof  age  (48  FR  48504)  is 
incompatible  »Hth  ttie  pediatric  dosage 
schedule  proposed  by  the  Internal 
Analgesic  Pai|il  for  aspirin  or 
acetamihophw*  The  comment  argued 
that  the  Internal  Analgesic  Panel's 
recommendea  limitation  of  the 
maximum  daily  pediatric  doses  of 
aspirin  of  aceuminophen  to  no  more 
than  five  dallildoses  would  preclude  a 
combination  Ofug  product  containing  an 
internal  analgteic  ingredient  and  an 
antitussive  infledient  from  providing  the 
maximum  peiloiitted  daily  dose  of 
dextromethorjiiian,  and  diereby  deprive 
the  child  of  maximum  antitussive 
benefit  The  comment  presented  the 
following  example:  a  liquid  antitussive/ 
analgesic  drug  product  for  use  by 
chil(fren  2  to  u^der  11  years  of  age  could 
be  given  no  more  than  five  times  a  day 
thus  delivering  a  maximum  of  50  mg 
dextromethorphan.  Because  the 
permitted  maximum  daily  dose  of 
dextromethor^an  is  60  mg,  the  child 
would  be  "deprived"  of  an  additional  10 
mg  dextromemiorphan. 

The  comment  maintained  that 
dextromethorij^an  has  a  wide  margin  of 
safety.  Quoting  the  Cough-Cold  Panel's 
report  and  th^^igency's  tentative  final 
monograph,  tl^^  comment  stated  that 
"there  have  bfe^n  no  fatalities  'even  with 
doses  in  excesi  of  100  times  the  normal 
adult  dose' "  ((^  FR  38340)  and  "because 
of  its  low  ord^i  of  toxicity, 
dextromethorphan  is  probably  the  safest 
antitussive  presently  available,"  (48  FR 
48581).  The  comment  argued  that  it  is 
both  safe  and>$ound  therapy  to  permit 
the  total  daily  Smount  of 
dextromethorphan  proposed  for  chUdren 
to  be  administered  in  five  rather  than 
six  doses.  Therefore,  the  comment  urged 
that  the  limita  lions  on  the  amount  of 
dextromethor  )han  in  a  sfaigle  dose  be 
increased  to  f  4nnit  the  pediatric  patient 
to  obtain  the  i  rlaximum  potential  24-hour 
benefit  of  the  k  extromeUioiphan. 


Reference 

(1)  Comment  Na  OOOaoa  Dodcet  No.  TON- 
0S2N.  Dockets  Management  BrandL 

A  OTC  Labeling  ofAntihiBtomine  Dims 
Products  for  ChildKii  2  to  Under  8 
Yean  of  Age 

One  comment  presented  data  from  a 
survey  of  200  pediatricians  concerning 
these  physiduis'  use  of  OTC  cough-cold 
and  internal  analgesic  drug  products  in 
children  as  well  as  their  fweferwaces  for 
the  pediatric  labeling  of  tiiese  drug 
products  (Ref.  1).  When  asked  whether 
the  pediatricians  recommend  the  use  of 
these  products  in  children  in  the  age 
ranges  of  2  to  5  years  and  8  to  14  years, 
over  00  percent  said  that  diey  did 
recommend  use  in  both  age  ranges  with 
the  exception  of  aspirin.  Responses  to 
how  the  pediatricians  determine  the 
dose  of  cough-cold  or  internal  analgesic 
drugs  for  ddldren  varied  widely  from 
using  the  "Physician's  Desk  Reference" 
(PDR)  or  pediatric  handbooks  to 
personal  experience  in  using  the  drugs 
in  children.  The  commisnt  pointed  out 
that  these  wide  variations  in 
determining  pediatric  doses  lead  to 
inconsistent  dosing  of  children. 
Although  the  proposed  OTC  drug 
labeling  provides  a  basis  for  consistency 
in  dosing  for  children  6  years  of  age  and 
over,  dosing  for  children  under  8  years  is 
less  consistent  if  the  OTC  drug  labeling, 
e.g.,  the  proposed  antihistamine 
labeling,  does  not  provide  dosages  for 
children  in  this  age  group.  The 
pediatricians  were  asked  for  their 
preferences  in  dosing  parameters  in  the 
labeling  of  OTC  dbig  products,  Le.,  age, 
wei^t  age  and  wei^t.  body  surface,  or 
other  parameter.  The  majority  (81  to  63 
percent)  said  that  they  would  prefer  age 
and  weight  dosing  parameters  in  the 
OTC  labeling  of  antihistamines, 
antitussives,  nasal  decongestants,  and 
internal  analgesics.  The  survey  revealed 
that  the  majority  (51  percent)  of  die 
pediatricians  believe  that  pediatric 
dosing  information  for  children  under  2 
years  of  age  in  OTC  drug  labeling  would 
be  "very  beneficial"  and  an  additional 
34  percent  believe  such  labeling  would 
be  "somewhat  benefidaL"  In  response 
to  a  question  concerning  the  comJPort 
level  of  including  pediatric  dosing 
information  in  OTC  drug  labeling,  most 
pediatricians  expressed  a  "high  comfort 
level"  with  such  labeling. 


Reference. 
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(1)  ConunentNii.  G002il.  Dodcet  No.  7BN- 
0S2H.  Docket*  Maaagement  BrandL 


M.  Agsocy  Raspoase  RsgawHnt 
ChMgssia  NAaliiic  Dbstaf  tafonsation 
for  OTC  Drag  PrmImIs 

y^er  reviewing  these  comments  and 
other  pertinent  informatioii.  the  agem^ 
has  determined  that  addMoiial 
information  is  required  before  it  will  be 
.  able  to  ascertain  whether  changes  are 
needed  in  the  manner  In  which  pediatric 
dosing  information  is  presented  in  the 
labeling  of  OTC  drug  products.  The 
agency  is  publishing  ^  notice  of  intent 
and  request  for  information  to  elicit 
further  comments  and/or  data 
concerning  pediatric  dosages.  The 
agency  is  inviting  furdier  public 
comment  on  the  following  matters 
concerning  pediatric  dosages:  (1)  Should 
the  agency  retain  only  its  current 
general  sdiedule  for  pedmtric  dosing 
information  (Le^  ages  2  to  under  6  and  6 
to  under  12)  or  expand  this  format  (2)  if 
the  answer  is  to  expand  tiieh  how  many 
additional  age  ranges  riiould  be 
included,  and  what  should  these  age 
subdivisions  be,  (3)  should  a  stan<fard 
pediatric  dosing  scliedule  based  on  bodi 
weight  and  age  be  adopted.  (4)  if  the 
answer  is  yes,  how  should  this  schedule 
be  designated.  (5)  should  this  expanded 
pediatric  dosage  labeling  be  required  for 
all  OTC  drug  products  or  should  it  be 
optional,  (6)  what  OTC  drag  products 
should  this  schedule  apply  to— both  to 
class  and  dosage  form.  (7)  if  an 
expanded  dosage  schedule  is  adopted, 
are  calibrated  dosing  devices  necessary 
to  ensura  that  the  more  finely 
subdivided  dosages  are  accurately 
administered,  and  (8)  is  it  safe  to 
provide  pediatric  dosages  for  children  2 
to  under  6  yean  of  age  in  the  OTC 
labeling  directions  for  antihistamine 
drug  products? 

In  addressing  these  questions, 
consideration  riiould  be  given  to  the 
following  facton: 

1.  A  number  of  comments  presented 
good  reasons  why  additional  pediatric 
age  subdivisions  and/or  wei^t-based. 
age-related  dosages  are  scientifically 
and  medically  sound  and  would  be 
beneficial  in  OTC  drug  labeling. 
However,  some  of  these  comments 
requested  that  such  pediatric  dosage 
labeling  be  optional  and  stated  that  it 
would  be  reasonable  to  allow  products 
that  are  targeted  primarily  for  adults, 
but  that  also  pro^de  pediatric  dosage 
information  in  the  labieling,  to  continue 
to  use  the  pediatric  dosage  directions 
proposed  in  the  tentative  final 
monographs.  The  comments  did  not 
elaborate  further  as  to  why  the 
requested  changes  in  the  pediatric 
dosage  information  should  not  be 
appltcsbie  to  all  ptadaxltM  Qiat  contain 
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pediatric  dosage  labefing.  Th*  reawnw 
for  n^omting  Hut  inconsistent  petfiatric 
dosage  infoimatiwii  be  aHonved  for 
different  types  of  cough-cold  products  is 
unclear,  lie  agency  qneations  why.  if 
the  greater  subdivision  of  a^  ranges  in 
the  2-  to  12-ysar  age  group  provides 
better  dosing  that  corresponds  to  body 
weight  variations,  this  dosing 
information  should  not  appear  on  the 
labehng.  of  all  apiriicable  OTC  dra% 
products.  I 

2.  The  agency  has  received  comments 
recommending  revised  pediatric  dosages 
for  only  antihistamine,  antitussive,  and 
nasal  decongestant  drug  products.  These 
revised  dosages  are  similar  to  the 
pediatric  dosing  concept  that  was 
proposed  by  the  internal  Analgesic 
Panel  for  intenwi  analgesic/aBtipyretlc 
drug  products.  If  the  man  detailed 
pediatric  dosages  are  appropriate  for  the 
above  categories  (rfdni^,  it  would  seem 
they  should  also  api^y  to  other  types  of 
OTC  drug  products,  e.g.,  expectorants, 
systenrie  bronchodilators,  antiemetics, 
and/or  qrstemlc  laxatives.  The  basis  for 
requesting  more  finely  subdivided 
pediatric  dosage  age  ranges  for  some 
coogh-celd  products  is  that  dosages  that 
correlate  more  closely  with  weight  wiU 
provide  better  dosing  of  children  during 
the  rapid  growth  age  range  between  2 
and  12  years  of  age.  This  reasoning 
would  seem  to  apply  to  ai^  systemic 
drug  product  hi  oidct  to  provide 
consistency  in  the  agency's  approach  to 
pediatric  dosage  directioBs.  the  agency 
would  like  to  identify  which  drug 
classes  showld  be  affected  by  revised 
pediatric  dosages  and  any  information 
that  would  support  a  different  approadi 
for  different  dng  classes  that  include 
systemic  (bug  products.  The  agency  also 
invites  comment  as  to  whether  graater 
age/weight  variations  would  be 
pertinent  for  topically  applied  OTC 
drugs. 

3.  The  comments  did  not  mention  the 
use  of  calibrated  dosing  devices  for 
liquid  dosage  forms  in  general  to  ensure 
that  the  requested  dosages,  which  are 
more  finely  subdivided  than  the 
currently  proposed  doses,  will  be  given 
to  the  child  accurately.  The  agency 
requests  comments  as  to  whether  it 
would  be  appropriate  to  direct  parents 
to  use  calibrated  measuring  devices  for 
liquid  products  to  facilitate  and  ensure 


that  the  more  finely  divided  doses  are 
adnriniatarsd  as  aceaatal^  a*  passible 
when  thay  aM  |iM»  t»  tiM  cUld.  Tb« 
agency  also  invites  comments 
concerning  the  maanar  ia  wliick  aoM 
dosage  bmat  should  b«  fcnMilated  t» 
ensure  accurate  dosing  of  rhiMaan,  ^^ 
providing  tablets  that  contain  no  more 

than  one-ci^ith  to  aaa-fourtk  the  adult 
dose. 

4.  For  mai^  years.,  the  use  of 
antihistamine  drag  products  in  rliilrfjH^n 
Z  to  under  ftyears  ctf  age  has  been 
restricted  to  use  only  under  the 
supervision  of  a  i^iysician.  The  Coii^- 
C(rid  Panef  df d  not  recommend  that 
dosage  labdhig  fior  this  age  gnmp  be 
included  in  the  OTC  labelfaig^  for 
antadstamine  drug  products.  The  Panri 
recomnended^that  such  labriing  be 
placed  in.tfae  professional  lab^ng 
sectimi  of  the  mooagrapli  (A  PR  3S312)-. 
and  the  agnny  agsMdwMi  the  Pmers 
recommoidatioiis  ia  the  tentative  final 
mono^aph  (SO  PR  2200  and  52  PR 
31914).  No  data  coneammg  the  safety  of 
OTC  use  of  antihistaBiiBes  ia  children  2 
to  under  0  years  of  age  were  submitted 
by  comments  that  requested  that 
dosages  for  this  age  group  be  included  in 
the  OTC  labeling  of  these  drug  products. 
The  agency  believes  that  evaluation  of 
information  concerning  the  safety  of 
antihistamine  use  In  children  2  to  under 
6  jrears  of  age  without  the  supervision  of 
a  phynclan  is  necessary  before  the 
agency  can  make  a  dedsion  concerning 
the  svriteh  of  dosage  labeling  for  this  age 
group  for  aBtihistamines  from 
profcseianal  use  enfy  to  OTC  labeling 
for  consumer  use.  The  agency  is 
particular^  oonewnsd  with  the  safety  of 
OTC  use  of  the  antihistaDihies 
dqifaenhydnBiim  hyfdiochloride  and 
doxylaaiiiie  succinate  in  children  2  to 
underO  years  bacauae  these 
antihistMalnes  pfodnoe  more 
drowsiness  and  depress  the  central 
nervous  systeii.  ta  a  graater  edant  than 
other  OTC  sntihistaMine  ingredients. 
The  agency  believes  that  the  use  of 
calibrated  measuring  devices  for  these 
antihistamine  drug  products  in  liquid 
dosage  forms  and  the  fonnulation  of 
solid  dosage  forms  to  restrict  the 
amount  of  ingredient  per  dosage  unit 
may  be  necessary  to  ensure  accurate 
administration  of  the  dosages  to 
children  and  to  prevent  possible  toxicity 


in  chUidtoi  2  to  under  6  yeass  due  to  an 
ovesdbse  of  an  ■nHliUinini»»»  in^ 

product  The  aganqriaqiiests  qiecific 
comment  ok  this  natter. 

Decisions  to  wvisa  pediatric  f^ripr 
labsliag  intha  abMBca  oC  ■tudies.ia 
childsen  thataupport  the  safely  and 
aff«M»Hwn— a  "^fy^  diTtsgr  labeling  are 
particularly  difficult  The  agen^: 
requests  the  submission  of  further  data 
and  faiformation  potinent  to  the  matters 
discnraed  above  as  well  as  the  safety 
and  effectiveness  of  tiie  requested 
revised  dosage  levels  fer  chifdten  under 
IZyears  of  age.  The  agency  is  not 
proposing  any  regulatoiy  changes  in  this 
document  After  the  agency  evaluates 
all  of  the  comments,  data,  and 
infeimatfon  received,  it  wiH  determine 
wnetiMr  it  should  propose  any 
regulatory  diange»hi  the  manner  hi 
which  pediatric  dosint  htfonnstion  is 
presented  in  die  labeling  of  ore  drug 
products.  Based  on  the  comments,  data, 
and  uiformatioir  receivgd.  if  the  agency 
determines  that  information  concerning 
the  use  ef  mtihistamine  &n%  pwxfects 
should  appear  in  the  OTC  labcHng. 
■ppwyria^  proposals  to  amend  the 
moni^raph  for  OTC  antiUstandne  (hvg 
products  wiH  be  made  in  a  fetun  issue 
oftiier  •     *-    ■ 


Interested  persons  may,  on  or  before 
October  18. 198(  submit  to  the  Dodeets 
Management  Branch  (HPA-ao(H.  Pood 
and  Eirug  Adndnistration,  Rm.  4-flZ,  5000 
Fishers  Lane.  RedcviHe.  ia>  20857, 
written  conuneiitsen  this  notice  of 
Intent  and  reqeest  fat  inftmnation. 
Three  copies  of  aH  connneRts  are  to  be 
submitted,  except  that  huHvidaals  may 
submit  one  copy.  Conments  are  to  be 
ideniiffed  with  the  dedtet  nnnber  found 
hi  brackets  in  Ae  heading  of  this 
document  and  may  be  acoenpanied  by 
a  supporting  menorandum  or  brief. 
Coamenls  rsplying  to  coaments  may 
also  be  submitted  on  or  before 
November  17. 1008. 

Comments  may  be  seen  in  the  ofBce 
above  between  9  aon.  and  4  p.aiH 
Monday  throogh  Friday. 

Dated:  April  22,  ig8& 
Ft«ikE.Yoia« 

Caamut$ioaarofFoodandDnig$. 
[FR  Doc.  aa-iaaao  FUed  6-17-41;  ai45  am) 


Monday 
June  20,  1988 
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Part  V 


Department  of 
State 

22  CFR  Part  136 

Personal  Property  Disposition  at  Posts 

AI>road;  interim  Ruie  Witli  Request  for 

Comments 
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DEPAimiENT  OF  STATE 

22  CFR  Part  136 

Personal  Property  Disposition  at  Posts 
Abroad 

agency:  Department  of  State. 
action:  Interim  Rule  with  request  for 
comments. 

summary:  This  action  promulgates  an 
interim  rule  setting  forth  regulations 
governing  disposition  of  personal 
property  abroad  by  certain  United 
States  Government  employees  and 
contractors,  and  members  of  their 
families.  Consistent  with  the  intent  of 
Congress,  the  purpose  of  these 
regulations  is  to  ensure  that  employees 
and  members  of  their  families  do  not 
personally  profit  from  transactions  with 
persons  not  entitled  to  exemptions  bom 
import  restrictions,  duties,  or  taxes.  See 
H.  Conf.  Rep.  No.  100-475, 100th  Cong., 
Ist  sess.  (Dec.  14, 1987],  at  142. 
DATES:  Interim  rule  is  effective  June  20, 
198&  Interested  parties  may  file 
comments  on  this  interim  rule  on  or 
before  August  20, 1988. 
AOOWCSat  Comments  may  be  filed  witfi 
the  Office  of  the  Comptroller, 
Department  of  State,  Washington,  DC 
20520. 

FOR  RIRTNER  INFORMATION  CONTACT: 

Mr.  James  Marable,  Office  of  the 
Comptroller,  telephone  (703)  875-6018. 
SUFVLEMENTARY  mFORMATKNCThis 
interim  final  rule  is  published  to 
implement  Title  III  of  the  State 
Department  Basic  Authorities  Act  of 
1956  ("the  Act"),  as  enacted  by  section 
186  of  the  Foreign  Relations 
Authorization  Act,  Fiscal  Years  1988 
and  19BS  (Pab.  L  m-aM).  Tkc  interim 
rule  is  made  effective  oa  Jane  20, 1968, 
the  effective  date  of  Title  HI,  since  in  the 
absence  of  regulations  all  dispositions  of 
personal  property  abroad  by  covered 
employees  or  members  of  their  family 
would  be  prohibited  by  law. 

The  regulations  set  forth  basic  general 
requirements  and  procedures.  Pursuant 
to  section  303(c)  of  the  Act,  the 
regulations  authorize  the  chief  of  ! 

mission  in  each  foreign  country  to 
establish  more  detailed  policies,  rules  or 
procedures  for  application  of  Title  III  of 
the  Act  in  that  country. 

Section  301(6)  of  the  Act  authorizes 
the  exclusion  by  regulation  of  items  of 
"minimal  value"  from  the  definition  of 
"personal  property"  subject  to 
restrictions  on  disposition  under  the  Act. 
In  most  countries,  the  opportunity  to 
realize  significant  profits  from  the  sale 
of  duty-free  of  tax-free  personal 
property  is  limited  to  high  value  items 


such  as  automobiles,  computen^  boats, 
aod  audio  and  video  equipmeot 
Censeqaently,  these  regulatioas 
generally  define  "minimal  value" 
consistent  with  the  determination  ef 
"minimal  value"  by  the  Administrator  of 
General  Services  for  foreign  gfft 
purposes,  currently  $180. 

lliere  are,  however,  a  few  coontries 
where  import  restrictions,  tax  pobdes  or 
other  special  conditions  make  it  poesiUe 
for  persons  possessing  customs  or  tax 
exemptions  to  accrue  substantial 
personal  profits  by  reselling  low  value 
items  such  as  used  clothing.  In  addifcm 
to  producing  personal  profits  cootrary  to 
the  intent  of  the  Act,  "garage  seles"  by 
employees  in  such  countries  nwy  be  a 
source  of  diplomatic  embarraseaMiit  to 
the  United  States.  Accordim^.  these 
regulations  provide  that  tbrdUef  of 
mission  may  control  sales  of  low  wakie 
items,  either  by  setting  a  bweroeiiing 
for  the  "minimal  value"  ecduaion  from 
restriction  on  sales,  by  restricting  total 
pit)ceeds  or  profits  from  sales  ef 
minimal  value  items,  or  by  restricting 
the  manner  in  which  such  goods  are 
sold. 

In  addition  to  employees,  the  Act 
requires  that  provisions  be  placed  in 
contracts  to  effisct  coverage  of  the 
dispoeitian.  of  personal  property  bgr 
contractors  who  enjoy  importation  or 
tax  privileges  in  a  foreign  coimtry 
because  of  their  contractual  relationship 
to  the  United  Slates  Government  These 
"irlninwtntfsTth  thin  ri  nuiiiiiiwal. 
which  wfll  be  implemented  as  a  natter 
of  praeaseaient  legulation  throa^  a 
parallel  mitmmktag  in  the  Federal 
Anquisition  Regulation  (48  CFR  ciiaptw 
IJ. 

Regulatory  Flexibility  Act 

These  regulations  will  not  have  a 
si^iifieant  impact  on  a  substantfal 
nufliber  of  •ouiU' entities.  They  wiD 
affect  principally  Federal  employees 
who  enjoy  customs  or  tax  exemptions  in 
a  foreign  country  in  connection  with 
their  employment  by  the  United  States 
Government. 

Paperwork  Reduction  Act 

These  regulations  do  not  reqofae 
additional  reporting  under  the  criteria  of 
the  Paperwork  Reduction  Act  of  1980. 
Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-Day  Delay  of 
Effective  Date. 

To  the  extent  that  these  rules  or 
portions  thereof  are  not  exempt  from  ttie 
requirements  of  5  U.S.C.  553  as  relating 
to  personnel,  the  Secretary  of  State  has 
determined  pursuant  to  5  U.S.C.  553 
(b)(B)  and  (d)(3)  that  good  cause  exists 
for  waiving  the  general  notice  of 
proposed  rulemaking  and  for  making 


tfaese  regulations  effective  in  less  than 
30  days.  Absent  effective  regulations,  all 
dbpositions  of  personal  property  by 
U6G  employees  and  family  members  at 
pests  abroad  would  be  prohibited  under 
die  general  rule  of  section  302(a)  of  the 
Sfeite  Department  Basic  Authorities  Act 
of  1956,  as  amended.  Such  a  blanket 
prohibition  on  sales  was  not  intended 
by  Ae  Congress,  would  work  an  undue 
hardakip  on  covered  employees  and 
their  families,  and  would  cause  the  USG 
to  incur  transportation  expenses  in 
shipping  household  effects  that  would 
odierwise  be  sold  at  post. 

List  of  Subjects  hi  22  CFR  Part  136 

Gbvemment  employees,  foreign 
relations. 

Accordingly,  new  Part  136  is  added  to 
Title  22,  Code  of  Federal  R^ulations.  as 
fallows: 

PART  136-PEI«ONAL  PROPERTY 

msposmoN  at  posts  abroad 

Sk. 

13B.1    Purpose. 

UB.2    Authcwity. 

136.3    DefiniUona. 

1SB.4    Restrictions  on  dispositions  of 

personal  pnqierty. 
13B.5    Cliief  of  mission  policies,  rules  or 

procedures. 
136.0    Contractors. 

Authority:  22  U.S.C  4341. 


S  136.1 

Tim  primary  purpose  of  these 
regulattiHM  is  to  ensure  that  employees 
and  members  of  their  families  do  not 
profit  pmonally  from  sales  or  other 
toansactions  with  persons  who  are  not 
themselves  entiUed  to  exemption  from 
inport  restrictions,  duties,  or  taxes. 

f  136.2    Authority. 

Section  303(a)  of  the  State  Department 
Basic  Authorities  Act  of  1956  authorizes 
the  Secretary  of  State  to  issue 
segulations  to  carry  out  the  purposes  of 
Title  ni  of  tiiat  Act 

1136.3    OefMUona. 

(a)  "Basis"  of  an  item  shall  include  Uie 
itdtiak  pdce  paid  (or  retail  value  at  the 
tfaae  of  acquisition  if  acquired  by  gift), 
faland  and  overseas  transportation  costs 
Pf  not  reimbursed  by  the  United  States 
GiDvernment).  shipping  insurance,  taxes, 
customs  fees,  duties  or  other  charges, 
and  capital  improvements,  but  shall  not 
mclude  insurance  on  an  item  while  in 
nee  or  storage,  maintenance,  repair  or 
related  costs,  or  financing  chaises. 

(b>  "Charitable  contribution"  means  a 
eantribafion  or  gift  as  defined  in  section 
17Q(c}  of  the  Internal  Revenue  Code,  or 
odMr  similar  contribution  or  gift  to  a 
bona  fide  charitable  foreign  entity  as 
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determined  punuant  to  pnlirfcf,  rule*  or 
procedures  isaacd  by  Qie  chief  iif 
miasion  punuanl  to  13&S^). 

tc)  "ChieT  of  nussion"  has  the  maaning 
given  audi  tenbiby  section  ia2(e)  of  the 
Foreign  Service  Act  of  1960  (22I7.S.C. 
2902(3). 

(d)  ''Contractor"  means:  (1)  An 
individual  einp|l6yed  by  i^eiaonal 
services  coirtraiH  pursuant  to  section 
2(c)  of  the  8tat^[Departnient  Basic 
Authoriies  Ac|  iof  1956  (22  US;C. 
2669(c)).  Tursuiht  to  section-nef  a)(3)  of 
the  Fmim  AafktaMe  Act  of  IBBl  (22 
U.S.C.  2aM(aMW.  oryuTMant  to  any 
other  aiarilar  ajifrmHy  indrnfii^;.  to  the 
case  of  an  mgiiifiHition  performing 
services  under  MulL  authority,  an 
individual  in*4f  "d  bi  the  peribnnance 
of  sudi  service^  aial  (2)  any  otiier 
individual  otSlf^  Aateniojn 
exemptiona-baU  import  limitations, 
customs  dutiesi  4r  tanas -on  personal 
property  from  a  pace^  country  in 
connection  wifb|  performance  of  a 
contract  for        ' 
such  contract 
Govemmeat 
instrumentalii 
contract  is^tii 


when 
with  tiie  United  States 
n^geacyer 
eieof  or-when  such 
fioanoad  ^  grant 
assistance  tei*  [the  United  States 
Govemmeat  or  an  agency  or 
instnimentality  thaceof  and  the 
individual  or  fljin  is  a  party  to  the 
contract  a  subtopntractor,  or  an 
employee  of  a  contractor  or 
subcontractor.  | ; 

{e)  "Eay)lo^d0"  means-anindiudual 
who  is  under  t&ijuriaiyction  of  achief 
of  mission  to  a  iiHeign  commtij/  as 
provided  undel  Median  207  of  the 
Foreign  Senric*  Act  of  ISBO  (22  U.Si:. 
3927)  and  who  it — 

(1)  An  employee  as  defined  by  section 
2105  of  tide  5,  vblted  States  Code: 

(2)  An  officer  tor  «mpIoyee  of  ^ 
United  States  ff^stal  Service  or  of  the 
Postal  Rate  Coiitmission: 

(3)  A  member  of  a  imiformed  servioe 
who  is  not  under  the  command  «f  an 
area  miUtary  cotmnander  or 

(4)  An  expert  or  consultant  as 
authorised  purstmnt  to  section  3109  of 
title  5,  United  Slates  Code,  with  Hke 
United  States  ot  any  agency, 
department  or  establishment  thereof; 
but  is  not  a  naljional  or  permanent 
resident  of  the  foreign  country  in  which 
employed. 

(f)  "Family  ntOmber"  means  any 
member  of  the  family  of  an  employee 
who  is  entitledito  exemption  from 
import  limitati<^ti.  customs  duties,  or 
taxes  which  w^uld  otherwise  apply  by 
virtue  of  his  or  iher  status  as  a  dependent 
or  member  of  the  household  of  the 
employee. 

(g)  "Foreign  ^untry"  means  any 
country  or  terrjtpry,  excluding  the 


United  States,  the  Commonwcahh  «f 
PuestelUaa  the  CommnnwBaithflf  the 
Northern  Mariana  Islands,  the  IVust 
Territory  of  the  Pacific  Islands, 
American'Samea,  Guam,  the  AHigin 
Islands,  and  onier  territories  and 
possessions  of  die  United  States. 

(h)  Except  as  otherwise  provided  by  a 
chief  of  mfssioB  in  policies,  rules  or 
proqedutes  iseued  pursuant  to  i  lS6.5(b), 
anitemsliafl  b»  deemed  of '^minimal 
value"  if  Us  aequisitien  eost  in  U.S. 
dollars  (orret^  value  if  reoeived  as 
gift)  is  wifiiin  flie  linnt  determined  by 
the  Administrator  ef  Geaeral  Services 
for  "minimal  vahw"  of  fareign  gffts 
under  5  U.S.C  734Z  cttiven(ly«llO.Tor 
purposes  of  determining  "minimal 
v^lue,"  all  constltaent  parts  or 
cosaponents  of  an  audio  or  visual 
sjntam,.«itomobite.  boat  computer 
system,  or  other  integrated  madune. 
system  or  item  af  «quq>ment  must  be 
valttsd^a.a  aingle  item  even  if  acquired 
sepante^r,  eMcept  ifaat  spare  -or 
superseded  parte  fe^g^  an  old  set  of  iiies 
that  has  been  replaced  on  vehicli^  may 
be  valued  as  separate  items. 

(i)  "ffensonal  property"  means  any 
item  of  personal  property,  including 
automobiles,  computers,  boats,  audio 
and  video  equipment  aad  any  atiier 
items  acquired  for  pecsenal  use.«Maept 
that  itemsproperiy^ietenBined  to  be  of 
"minimal  value"  shall.not  be  aul^otto 
limitatioaa  on  diapaaitkm  except  for 
purposes  at  i  13e4(d)  or  as  prescribed 
in  policies,  rules  orpmcaduiea  issued  by 
a  diiefof  missiaiL 

(i)  'l^rofit"  means  any  proceeds 
(including  cash  aad  other  waluable 
consideration  hut  not  inMiiHingjiin^untf 
of  such  proceeds  given  as  charitable 
contributions)  for  the  .sale,  di^iosition  or 
assignment  of  peraonal  proper^  in 
excess  of  the  basis  for  such  prqperty. 

}13C^ 


(a)  An  employee  or  family  member 
shall  net  aril,  asaign  or  otherwise 
dispoae  oT  personal  property  within  a 
foreign  country  except  wiflt  Ihe  prior 
written  approval  of  die  diief  of  mission 
or  designee,  except  where  the  category 
of  dispositions  has  been  authorized  to 

-be  undertaken  without  prior  written 
approval  in  policies,  rules  or  procedures 
issued  by  the  chief  of  mission  (cf . 
136.5(b)(1)). 

(b)  AJ)  employee  or  family  member 
shall  not  retain  any  profit  from  the  sale, 
assignment  or  other  disposition  within  a 
foreign  country  of  personal  property  that 
was  imported  into  or  purchased  in  that 
foreign  country  and  that,  by  virtue  of  the 
ofBcial  status  of  the  employee,  was 
exempt  bom  import  restrictions, 
customs  duties,  or  taxes  which  would 


otherwiae  ^wlSF<  when  aacfa  sale, 
assignment  or  nthnr  riiapnsiii«n  ii  niack 
to  persons  not  entiHadto^MeatptioRS 
from  import  restiiGlions.  duties,  or  tanes. 
An  employee  or  family  member  shall  not 
profit  from  an  indirect  disposition  to 
persons  not  entitled  to  such  exemptions, 
such  as  sale  -tfirea^  a  Ifaird  country 
diplomat  acting  as  a  middleman,  where 
the  employee  er  famfly  member  knows 
or  should  Imewlbet  ^  ^operty  is 
iieing  acQttvevvy  tne  axtropBriy  for 
resale  topersons  not  enticed  to 
exemptKHia.  eKeept'flnft  wisTesliiLliuu 
shall  not  apply  to  sales  of  personal 
property  to  uHiciri  agencies  of  Ihe 
foreign  country  in  accordaaee  wMi  tfie 
la  ws  or  ngahiiana  of  that  oomiAiy. 

(c)  ftufilaehtainwri  Iedbi  dispasitions 
of  personal  propetty  by  aa  employee  or 
family  meaAerihat  carusot  be  retained 
under  paragraph  (b)  of  Ibis  -sectiun, 
including  aiqr  interest  earned  by  tbe 
emphiyBe  or  Samity  member  on  such 
profits,  shaii  be  diapoaed  of  within  90 
days  of  receipt  by  contribution  or  ^t  as 
defined  in  section  170(c)  of  the  bitemal 
Revenue  Code  or^  other -similar 
contribution  or  gift  to  a  btma  fide 
charitable  foreign  entity  as  designated 
by  the  diief  tX  miasi<m  pursuant  to 

§  lS6.Sfb)fll)  of  IhisaectioB  part. 

(d)  Except  as  authorized  in  advance 
by  Ihe  xbief  of  misaien  en  a  case-by- 
case  basis,  no  eaqileyee  er  family 
member  shall  aeB.  assign  or  odwrwise 
dispose  ef  personal  property  witfuu  a 
forei^  oeiaitry  .Aat  fees  not  ooquired 
for  bona  fide persoari  oae.  TbereshaS 
be  a  praanaqilion  that  property  that  is 
new.  unused  or  held  by  fte  em|rioyee  or 
famOy  member  in  unusual  or 
commercial  quantities  was  not  acquired 
for  bona  fide  personal  use.  Tor  purposes 
of  this  subsection,  there  is  no  exemption 
for  items  of  minimal  value  fsee 
5136.3(h)).  I 

(e)  No  employee  or  fondly  mesober  i 
shall  import  sell  assign  or  otfaenvise 
dispose  of  personal  property  within  a 
foreign  country  in  a  manner  ihot  violates 
the  law  or  regulations  of  tiiat  country  or 
governing  international  law.  I 

(f)  Violations  of  the  restrictions  or 
requirements  of  paragraphs  (a)  through 
(e)  shall  be  grounds  for  disciplinary 
actions  against  the  employee  in  I 
accordance  with  the  employing  agency's 
procedures  and  regulations.  Employees 
shall  be  responsible  for  ensuring 
compliance  with  these  regulations  by 
family  members. 

(g)  For  purposes  of  computing  profits 
on  personal  property  dispositions 
subject  to  these  regulations,  proceeds 
received  and  costs  incurred  in  a  foreign 
ctirrency  shall  be  valued  in  United 
States  dollars  at  the  time  of  receipt  or 


^jg.  _■■  '»*—>  ll«^rt«t  /Vol.  53.  Nft  11»  /  Kfaiidtir.  fain' 20.  MM  /  Kiilw  and  ll«guhaoM- 


:1.^.. 


■.•I!(! 


payment  at  the  rate  of  exchanfe  that 
was  in  effect  for  reverse  acoonunodation 
exchanges  at  U.S.  missions  at  the  time 
of  such  receipt  or  payment 

S13M   CW1  of  mission  peMf.  rvtm  or 


(a)  Each  chief  of  mission  shall  ; 

establish  a  procedure  under  which 
employees  may  request  approval  for  the 
sale  of  personal  property  and  for 
conversion  of  proceeds  of  such  sale  from 
local  currency  into  U.S.  dollars,  if 
applicable.  This  procedure  may  be 
modified  to  meet  local  conditions,  but 
must  produce  a  documentary  record  to 
be  held  by  the  post  of  the  following: 

(1)  The  employee's  signed  request  for 
permission  to  sell  personal  property 
and.  if  applicable,  to  convert  local 
currency  proceeds  to  U.S.  dollars; 

(2)  A  description  of  each  item  of 
personal  property  having  more  than 
minimal  value,  and  the  cost  basis  and 
actual  sales  price  for  each  item; 

(3)  All  profits  received  and  whether 
profit  is  retainable; 

(4)  Donation  to  diarities  or  other 
authorized  recipients  of  non-retainable 
profits; 

(5)  Approvals  to  sell  and.  if 
applicable,  to  exchange  proceeds,  with 
any  restrictions  or  refusals  of  the 
employee's  request  noted,  signed  by  the 
chief  of  mission  or  designee;  and 

(6}  For  privately  owned  vehicle 
transactions,  data  on  purchaser  and 
statement  that  customs  requirements 
have  been  met  and  title  has  been 
trtuisferred  or  arranged  with  an  agent 
identified  on  document 

(b)  In  order  to  ensure  that  due  account 
is  taken  of  local  conditions,  including 
applicable  laws,  markets,  exchange  rate 
factors,  and  accommodation  exchange 
facilities,  the  chief  of  mission  to  each 
foreign  country  is  authorized  to 
establish  policies,  rules,  and  procedures 
governing  the  disposition  of  personal 
property  by  employees  and  family 
members  in  that  country  under  the  chief 
of  mission's  jurisdiction.  Policies,  rules 
and  procedures  issued  by  the  chief  of 


mission  diaU  be  consistent  wiA  the 
general  restrtotions  set  forth  in  |  tMA, 
and  may  include: 

(1)  Identification  of  categories  of 
dispositions  (e,g„  sales  of  minimal  value 
items)  that  may  be  made  without  prior 
written  approval; 

(2)  Identification  of  categories  of 
individuals  or  entities  to  «^Mm  sales  of 
personal  property  can  be  made  without 
restrictions  on  profits  (e.g.,  other 
employees,  thind  country  dipiomats), 
individuals  or  entities  to  whom  sales 
can  be  mlide  but  profits  not  retained, 
and  individuals  or  entities  to  whom 
sales  may  not  be  made: 

(3)  Requirements  to  report  the  total 
estimated  and  actual  proceeds  for  all 
minimal  value  items,  even  if  such  items 
are  otherwise  exempted  from  limitations 
on  profits  of  sale; 

(4)  Categories  of  items  of  personal 
property  excluded  from  restrictions  mi 
disposition  because  generally  exempt 
from  taxation  and  import  duties  under; 
local  law;' 

(5)  More  restrictive  definition  of 
"minimal  value"  (see  S  136.3(h)  of  this 
part); 

(6)  Limitations  on  manner  of 
disposition  (e.g.,  restrictions  on 
advertising  or  yard  sales); 

(7)  Limitations  on  total  proceeds  that 
may  be  generated  by  dispositions  of 
personal  property,  including  limitations 
on  proceeds  from  disposition  of 
"minimal  value"  items; 

(8)  Limitations  on  total  profits  that 
may  be  generated  by  dispositions  of 
personal  property,  including  limitations 
on  profits  from  dispositions  of  "minimal 
value"  items; 

(9)  Limitations  on  total  proceeds  from 
dispositions  of  personal  property  that 
may  be  converted  into  dollars  by 
reverse  accommodation  exchange; 

(10)  Limitations  on  the  timing  and 
number  of  reverse  accommodation 
exchanges  permitted  for  proceeds  of 
dispositions  of  personal  property  (e.g., 
only  in  last  six  months  of  tour  and  no 
more  than  two  exchange  conversions); 


XUJOesignation  of  bona  fide-   '■'■ 
dtaitUble  foreign  eirtities  (9  whom  an 
eoq>loyee  or  family  member  may  donate 
profits  diat  cannot  be  retained  under 
these  regulations. 

(12)  Desi^ialion  of  post  offldids 
•utfiorlzed  to  approve  on  befluilf  of  chief 
of  missitm  enqiloyee  requests  for . 
pennission  to  sell  personal  property  and 
requests  toconvert local  currency 
proceeds  of  sale  to  U.S.  dollara  by 
reverse  accommodation  exchange. 

(c)  All  policies,  rules,  and  procedures 
that  are  issued  by  the  chirf  of  mission 
pursuant  to  paragnqifas  (a)  and  ^)  of 
this  section  shall  be  announced  by 
notice  circulated  to  all  affecl«d  mission 
employees  and  co|Hes  of  all  such 
policies,  rules  and  procedures  ihjall  be 
made  readily  accessible  to  all  affected 
employees  and  family  members. 

(d)  Violatioas^rf  restrictions  or 
requirements  estatriished  by  a  chief  of 
mission  in  policies,  rutes,  or  proeedures 
issued  by  a  chief  of  mission  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 
shall  be  grounds  for  disciplinary  actions 
against  the  employee  in  accordance 
with  the  enq)loying  agency's,  procedures 
and  regulations.  Employees  shall  ensure 
compliance  by  family  membera  wiUi 
policies,  rules  or  procedures  issued  by 
the  chief  of  mission. 

913M   Contractor. 

To  the  extent  that  contractors  en)oy 
importation  or  tax  privileges  in  a  foreign 
country  because  of  their  contractual 
relationship  to  the  United  States 
Government,  contracting  agencies  shall 
include  provisions  in  their  contracts  that 
require  the  contractors  to  observe  the 
requirements  of  these  regulations  and  all 
policies,  rules,  and  procedures  issued  by 
the  chief  of  mission  in  that  foreign 
country. 

lunelS.  196& 

George  P.  Shults, 

Secretary  of  State. 
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DEPARTMENT  OF  EDUCATION 


:  Department  of  Education. 

action:  Establishment  of  Biennial 
Research  Priorities. 


r.  The  Secretary  establishes  the 
Department's  biennial  research         -  -  - 
priorities  fix  fiscal  years  1988  and  1988. 
Hiese  iMiorities  are  principal 
components  of  the  Department's     j 
research  and  development  agenda  to'  '' ' 
improve  education  in  the  United  States. 
Ei-Htlivi  DATE:  These  priorities  take 
effect  either  4S  days  after  publication  in 
the  Federal  Ragistar  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  RIRTHER  mraMMTION  COMTACR  , 

Dr.  Lawrence  Bussey,  Jr.  Office  of 
Research.  Office  of  Educational 
Research  and  Improvement.  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue  (Suite  810).  Washington. 
DC  20208-1633.  Triephone  number  (202) 
3S7-«249. 


•WMJBMNTAIIV  mfonmatmn:  On 
November  2a  1987.  the  Secretary 
published  in  the  Federal  Registar  (52  PR 
44625)  a  Notice  of  Proposed  Biennial 
Research  Priorities  for  fiscal  years  1986 
and  1968.  Under  section  405  of  the 
General  Education  Provisions  Act  as 
amended  by  the  Higher  Education 
Amendments  of  1986,  the  Secretary  is 
required  to  publish  proposed  research 
priorities  in  the  Federal  Registar  every 
two  years  and  to  allow  a  period  of  sixty 
days  for  public  comments  and 
suggestions. 

These  research  priorities  were 
developed  in  consultation  with 
researchers,  practitioners,  civic  and 
business  leaders,  policymakers, 
interested  citizens,  and  professional  I 
associations  all  over  the  country,  some 
of  whom  participated  in  a  series  of 
regional  forums  sponsored  by  the 
Department  The  Secretary  may 
implement  some  or  all  of  diese  final 
priorities  in  competitions  in  fiscal  years 
1988  and  1989  under  the  Educational 
Research  Grant  Program  (a  Notice  at 
Proposed  Rulemaking  (NPRM)  for  this 
program  was  published  in  the  Federal 
Register  on  March  18, 1988  (53  FR  9088)), 
and  the  Regional  Educational 
Laboratories  and  Research  and 
Development  Centers  Programs  (an 
.  NPRM  for  this  program  was  published 
on  March  22, 1988  (53  FR  8408)).  In 
adAtion,  the  Secretary  may  commission 
papers  and  undertake  research  within 


'...'.  »^  '  the  Departmant-to  implement  some  or 
t:         all  of  the  final  priorities. 

Major  Changes  to  the  Propose  J 
Prioritias 

The  Secretary  is  making  changes  to 
the  priority  on  Improvement  in 
Education^  Shice  there  was  no  totention 
■to  exdude  oo^MiseHng.|ffaetice«  as  part 
of  BH«llii*8  State  and  local  refDcm 
initi9tiv«k  4ie  8«wtary  has  added 
counseling  practices  to  the  description 
of  this  priority. 

In  addition,  the  Secretary  has  made 
changes  to  the  priority.  EngMsh  Uterat^. 
Including  Reading.  Writing,  and 
Language  Skills.  The  priori^  focuses  on 
the  study  of  the  acquisition  by  hon-  or 
limited  En^sh  speak^  students  of 
English  reading,  writing,  and  laiwuage 
skills.  The  Secretary  hA»  added^ 
phrase  "non  or  limited  English  speaking 
students"  in  the  discussion  of  dUs 
priority  in  order  to  clarify  its  wiwanti^ 

Finally,  the  Secretary  has  made 
dianges  to  the  priority  oq  Tedinology  to 
Education  to  clarify  that  the  focus  of  this 
priority  is  on  how  technology  affects 
assessment,  teaching  and  leamln^ 
processes,  and  the  restructuring  of 
schools. 


Anafysiaef  GommenteandChaiigee    •  * 

to  response  to  the  Secretary's    .' 
^mvitation  m  the  notice,  twenfy  perties 
submitted  comments  on  the  proposed 
biennial  research  priorities.  An  anefysjs 
of  comments  and  changes  to  the  notice 
since  pubUcation  of  the  proposed 
biennial  research  priorities  is  published 
as  an  appendix  to  these  final  priorities. 
Substantive  issues  are  discussed  under 
the  priorities  to  which  they  pertain. 
Technical  and  other  mtoor  diange^— 
and  suggested  dianges  the  Secretary  is 
not  legally  authorized  to  make  are  not 
addressed. 

Ftoal  Research  Priorities 

English  Literacy.  Including  Reading, 
Writing,  and  Language  SJiills 

Conducting  research  on  issues  related 
to  the  teaching  and  learning  of  reading, 
writing,  or  language  skills  particulariy 
by  non-  or  limited  English  speaking 
students.  Understanding  how  effective 
programs  work,  how  they  are  developed, 
and  how  tiiey  influence  student 
competency  to  these  areas. 

Improvement  in  Education 

Assessing  the  implementation  and 
impact  of  State  and  local  reform 
toitiatives,  with  particular  emphasis  on 
the  refinement  of  measures  of  effective 
school,  teaching,  classroom,  and 
counseling  practices. 


Hdaie.  Pamtfy.  CuUnn^aiid  Commmity 
Influence  in  Education 

Describing  die  impact  of  famify. 
culture,  and  commeni^  oo  educatioou 
As^applicablOk  ideotifytog  existing  and 
effective  stnt^es  to  mcourage  or 
facilitate  parental  tovolvement  to 
education.  ^'        . 

ImptoyemKttofBducaUonal  Outcomes 
fer^dents-at-risk 

-  Identifying  vdut  makes  some  schools 
and  certato  educational  strategies 
successful  to  lowertog  dropout  rates  and , 
raistog  achievement  levels  of  tibose; 
students  having  the  greatest  difficulfyto 
tenns  of  learning  and  motivation. 

Student  Achievement  and  Motivation 

Conducting  rerearch  6n.s^ent     ''  ** 
achievement  with  a  concentration  oh 
conditions  and  practices  that  affect 
stadent  motivation  and  toterest  to     ^ 
teaming.  ^ 

Teaaung  and  Learning  Foreign  ,-*  :'-J 
Languages  . j  / 

tovestigatingsucce^fitl practices  for 
teaching  and  leandog  foreign  languages. 
Understanding  effective  training 
practices  for  teachera  of  faraign 
'.  languages.  - 

Managementand  Organization  c/ 
Schools 

Btandnirig  the  dynamics  of 
edweational  organizations,  management 
and  leadership  strategies  and  how 
leadership  practices  can  improve 
instructional  programs,  sdiool  discipline 
and  school  productivity. 

Technology  in  Education 

Applying  advanced  technotogy  to 
proUems  of  educational  productivity, 
tocluding  assessment,  teachtog  and 
learning  iHt)cesses,  and  the  restructuring 
of  schools. 

Parental  Choice  in  Schooling 

Studying  the  effects  of  various  options 
to  education,  including  magnet,  private 
and  alternative  schools,  as  well  as  home 
and  todependent  and  toformal  learning. 

Limited  English  Proficiency 

tovestigating  the  effiects  of  policies, 
practices,  and  programs  on  tiie  quaHty 
of  education  for  students  with  limited 
English  proficiency. 

Citizenship  and  Character  Education 

Understanding  the  process  of 
citizenship  and  diaracter  education, 
concentrating  on  what  is  tau^t  and 
learned  to  sdhools  and  communities. 
how  learning  takes  place,  and 


* 
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quality  uid 


•dttwhringlMwiMdiiiMtioinMyriWct 
•dultpwtMfattmkiBdvfcUii.-   ^ 

Thuvili^-afK/^teBtlloii  of 

>prograiBS«iid 
ItoiBqwovedM 
iv8neM(tf^ 
i  suppOTt  penonnel  in 
itifyingttaff 
devdopmeitt  and  oigudzational 
practtces  that  contribute  to  improved 
ieducationali  eutoomet. 

A88M$mmt,^PoetaacoitdaryMdiieation 

lnvMtigat|ig  the«ffecti  irfdifferant 
oounewoik|fatteinu  and  other  cunricula 
changes  on  po^  the  general 
achievemen  tjtevdt  aildlanger-trtin 
attainmente  4f  coltege  graduates; 
developing  i  \kw,  ihi^tors  of  college 
students'  let  ii  niiig»  am)  assessing  the 
current  stati  iqdlvtureproqiects  of 
graduate  ed  1  catioo  in  the  traditional 
arts  and  sdmces  fields,  Analyring 
evidenoatrfkMgrain  effisctiveness  and 
instructionallstrategies  in  die  erea  tX 
adult  leaming. 

BaHy  Childbodd  Learning 

Obtafaiing  new  evidence  and 
examining  mracteristicstrf  early 
childhood  Miming,  which  spans  tfie 
preschool  tliilough  eariy  elementary 
school  yearsi  Identifying  useful 
information  ifijr  educators  and  parents 
about  the  pbtjential  and  actual  learning 
capabilities  icif  young  children. 

Library  Resi^rch 

Investigatbig  the  needs  and  data  on 
the  resovurcaa  and  services  available  to 
young  adult^  lin  public  libraries. 

Intemationoi  Education 

Conductiik  comparative  studies  of  tlra 
experiences  of  other  democratic  cultures 
with  problev^  and  issues  of  special 
interest  in  American  education,  e.g., 
citizenship  Mucatifm.  curriculum 
content  and 'educational  dioioe. 

Educational  Finance  and  Productivity 

(ipolides  and  finance 
'  St  contribute  to 
I  organizational  and 
ivity  in  public  and 
[institutions. 


Men 
mechanismi 
improv( 
institutional 
iwivateedui 


agendei,  orjprograms. 
Teacliing  atti  Learning  Content 


Knowledge 

Investigat|i^ 
whatistai 
is  assessed 
curriculum 
mathematic^. 


««#t 


\ 


student  achievement, 
«nd  learned,  and  how  it 
dw  various  core 
i|iJBas{e.g..  science, 
history,  geography.  et&)> 


OieeutiH  Older  t28B6^fhe  flamily 

S(Mne  of  diese  pvoppeed  priorities  may 
have  a  peaittvaliiviiMSt  on  fttiaiidy  ptid 
are  ooosistent  wltfi  Hm  raqt^Mnents  of 
^f»^n^Ofdm  USPHHRm  Family. 
">«M  puppwed  pnoritleB.8te«ngthen  the 
ratfMtity  and  partic^patioa  qf  parents  in 
.meoocatiop  of  their  chiMrsB. 
ITOMJBUCVBta) 

Dated:  May  27. 196S. 

Secretary  of  Bduoiaion. 


and 


The  following  is  an  analysis  of 
omnihenb  and  diaqges  in  the  notice 
since  pul^cation  1^  the  proposed 
priorities.  Substlmdve.issues  are 
discussflid  under  die  sec^n  of  the  notice 
to  whidi  diey  pertaiiv  Technical  and 
other  m|^  chantges  are.not  addressed. 

•  Ad^ionelPrioritiee 

Several  commenters  suggested 
addltiona)  biennial  reeearoi  priorities 
ttiat  are  discusised  below: 

Coininent*  Two  commenters  suggested 
adding  a  jniority  on  career  education, 
career  planning,  and  development  and 
suggested  an  additional  jniority  to 
collect  and  examine  information  about 
the  role  and  critical  shortage  of 
counselors. 

Discussion:  The  Secretary  is 
pn^MMing  lists  of  research  priorities, 
that  include  guidance  and  counseling,  in 
the  notices  of  prpposed  rulemaking 
implementing  the  Educational  Research 
Grant  Program  (published  on  March  18. 
1968  (53  FR  9088)).  and  tiie  Regional 
Educational  Laboratories  and  Research 
and  DeveloiHnent  Centers  Programs 
(published  on  March  22. 1988  (53  FR 
9408)).  With  the  piibUcation  of  tiiese 
regulations  as  notices  of  proposed 
rulemaking,  the  public  will  have  an 
opportunity  to  comment  on  these 
priorities. 

The  Secretary  has  also  added 
"counseling  practices,"  which  is  related 
to  career  education,  to  the  priority  in 
this  notice  on  Improvement  in 
Education. 

Change:  None. 

Comment  One  commenter  suggested 
an  additional  research  prierity  on  how 
change  or  lade  of  diange  in  the  curricula 
of  teacher  training  institutions  is 
affecting  the  education  of  hi|^-risk 
students. 

Discussion:  The  final  research 
priorttfett  indude  two  priwities  that 
address  the  concern  of  tiiis  commenter. 
Recruitment  Tiraining.  and  Retention  of 
School  Professionals,  and  improvement 


of  Educational  Outcomes  for  Students- 
At-RisL 

Choi^je:  None.' 

GiNmneiDtei  One  commenter 
recommended  two  addititual  priority 
areas  on  die  state  of  tha  humanities  in 
community  coU^es.  atid  die  assessment 
of  the  role  of  graduate  programs  in  the 
I»eparation  of  sduiluB  «dio  will  teach 
undergraduates. 

Discussion:  The  priority  on  the 
assessment  of  postsetxmdary  education 
may  indude  research  and  related 
a^vities  on  diestate  t>f  the  humanities 
hi  community  collegee  and  the 
assessment  of  paduate  {Htigrams. 

Cftai^Npne. 

Comment  Om  commenter  suggested 
that  the  Secretary  should  support  valid 
programs  and  approaches  that  offer 
strong  evidence  of  high  success  and 
broad  application.  The  commenter 
claimed  tiiat'te  "bMIii^mpf  tible"  way 
of  instnicOag  chiklreA  has  iMdliced ' 
broadef  and' deeper  learning  hi  aU 
curricula  arleas.  and  broadened  die 
curricula. 

Discussion:  the  Secretary  has 
established  several  priorities  that 
address  the  need  for  valid  evidence  on 
effective  education  programs  and 
approaches. 

Cftof^ge:  None. 

•    Withdrawal  of  these  Priorities 

Cb/nmenfc  One  group  of  commenters 
recommended  that  the  Secretaiy 
withdraw  the  proposed  priorities 
because  they  felt  that  the  priorities  wera 
not  focused  enough  for  investigatprs  to 
conduct  research.  These  commenters 
also  suggested  that  the  imorities  should 
be  developed  in  consultation  with 
researdiers,  statistidans,  and 
educational  assessment  experts. 

Discussion:  The  Secretary  intends 
these  priorities  to  coyer  a  broad  range  of 
topics  and  modes  of  research.  Spedfic 
hypotheses  and  methodologies  for  these 
priorities  may  be  suggested  in  specific 
competitions. 

In  developing  these  priorities,  the 
Secretary  has  held  a  number  of  regional 
forums  throu^iout  die  nation  that 
involved  practitioners,  dvic  and 
business  leaders,  policymakers  and 
interested  dtizens.  as  well  as 
researdiers  and  educational  scholars. 
Numerous  meetings  were  also  held  in 
Washington.  D.C  widi  professional 
education  associations  to  gamer  their 
input  and  suggestions.  The  Secretaiy 
bdieves  thatdie  Department  has 
involved  a  diversified  audience  bam  the 
education  community  to  die  maximum 
extent  practicable. 

Change:  None. 


/  Vol  Sa,  Wo.  lie  /  Mcad^  ]aw  tO^  IMfti 


•    Specific  Pdoritiea 

English  Literacy,  Including  Readiif. 
Writing,  and  Language  SUIb 

Commenki 
thati 
tei 


the  inclusion  of  teaching 
literatua^  Mf^ecWIy  Id  Htm  «M)|r 


Athirdi 
thsSacrataiyi 
specific  Ic 

populatiaaa^  mA  as  'I . 

minority  populations,  and  \ 

■puciiil  l^ariiii^  n^ttAm 

Diactaaion:  This  niority  focuses  «a 
the  stod^  off  die  a&ini,  tec^siquea. 
coBuaui^  md  fonity  factcwft  and 
programs  essenfial  to  Jeamii^  the 
Eqglish  language.  paSticulariy  as  fh^ 
affect  readfi^Teadiness  and  remedial 
reading  in  Bqglish  for  Undled  or  noB- 
Engiish  ^peafog  diOdren.  The  teadiing 
of  libiaiy  ddlls  and  the  integratioB  of 
these  skills  into  the  curriculum  is  a 
desirable  cmapoiieut  of  every 
instmctfonal  piugiaiu,  and  leseardi  on 
tliie  tflipic  Gond  lie  conducsted  undei  die 
priority.  "Ae  researdi  suggested  by  of 
the  second  conunenter  concemiBgeariy 
childhood  years  may  be  oeadiitilad 
under  the |icknty>  Aasaaich  aa^«ees 
of  literature  may  also  be  included  in  this 

the  researahtMMnMdadby  *v*M 
commenhvi ' 


in 
the 


special 

lewridba 
conducted  aader  llria  piiadty. 

Change:  ^ 
changes  to 

nnlrrtn  rlarif)r  Ihri  irti  ■!  lu 
needs  afMB-Arli 
speaking  atudeats. 

Improvement  in  Education 

Comment  One  conunenter  < 
adding  eounaeliag  {itadices  to  this 
priority,  toother  fiwmwe'itpr  aaaoastod 
adding  anamphasis  an  ^wiMiiM  Kfafgre 
coUectioas  and  atafiF  lo  si^tpoit  aOective 
teaching  and  dassnom  p*°Ttir>Si  A 
third  conunentar  suggested  nesaarch 
projects  that  exploce  tha  haoefitsaf 
programs  such  as  career  ladders  and 
"mentoring"  far  teachers  and 
counadors. 

A  fourUi  cemmenter  fecommended 
that  research  on  the  role  of  buildings 
and  facifities  sbould  ba  added  to  this 

priority.  Finally,  a  fi^  rninmantapi 

suggested  that  research  an  the  xale  of 
community-based  organizations  in 


impio«int«daeatia%  asiMBiaUif  ia 
Hispanic  cooununities.  needs  to  be 


rtHm 


ftraifeMMtf 


research; 

recruitment  training,  and 

school  professionals,  tta  _ 

recommended  by  the  fousth 

would  not  be  an  appcofuiataacea  of 
study  under  this  prioirty  since  the 
piiocity  sflrlniiSM  inhiniliiMi  infaiiiM 
learning  and  instruction.  The  ymnU  „ 
agrees  that  the  inclusion  of  counaeliqg 
practices.  aa« 
sta 


importa— aaifeauiwJiBgpiacUuB  in 

on  thaeoleaf  aeiMaaiilly  fcaatd 
oi^aflHawBiisiB  vMNBMwa  fmpnnpeBieiit 
could  be  indudedaaa  t^iciiadv 
another  priority:  Home.  Family.  Cultural, 
and  Cotmnally  Mkenee  in  BdoeafioB. 

the  primity  to  indode  counaeHiig 


Home,  Family,  ^iilhiral  -flBd^""*rminity 
Influence  in  Eduoatioa 


recommeadaA  tfwl  Ikie  ptiari«]r 
encourage  partidpation  by 
the  develi 
impi 


flTtlieviiaifty.h 


SI 

withia 
addiitai,fta 
sponsors 
during  flaatffi 
inform 

this  vital  area 
Change: 

Improvement  of  Educational  Outcomes 
for  Students-At-Risk 

Comment  A  conunenter  suggMted 
that  more  information  isaaedfed  about 
efleoUva  paopaau  far  "U|^  risk" 
studaota,  iachidiqg  couBseliiv  aad  drap- 
^rtprevanHnnpii^iamn  Aimltiai 
conunentar  auipBaladiaeeaBoh  an  Iha 
importaaaeaf  teacher  enpactaMona  and 
the  dassroom  environment's  inflaeaoa 
on  student  p^-^'^-^imrf  A  third 
conunenter  listed  tactots  selalad  to 
buildings  and  t««yiHtf^s  opaa  "^tiu 
contained  daasrooms,  ovaeerowdiag. 
child  caie  and  Head  Start  iadliliea  and 


d 


laadiibii 


shoddbetedaiWtei 

DiMamioa:  The  Saesetaqr  «graaa  widi 
tie  oomoBotan  HHUnan  InfonBSIioB  is 
needed  aboat  efredhre  proyann  for 
liigbiirir) 


en' 

thecoi 
tiiis^Rlaii!^ 
Change:  Hmm, 

MaoevR  ACBievemein  ano  snOuWaon 

uoHuneiiir  A  coofflenter 
reeoBMieuJedfBcaatBg  Hds  yilwlty  on 
minority  studenta. 

DisciuaioKVkui^  i^lhaae  priozitias 
are  paiflculatly  lOBflaiqgfiilto 
disadvantaged  ffliaodty  students  and 
others  vdfli  upedal  »*M»n*<«».mi  paa^^f 
TheSecneta^axpeots  that  ftrnded 
reseatdi  waiddindadt  raaaairh  on  the 
needs  of  sparial  »n|>Mlationa.  ia  addMan 
the  priority  on  the  ian^wnamntaf 

education  outcomes  fori 

focuses  on  effective  schodiiv  for 
disadvantagedatudwHs.  hitlaAig  those 
minority  ■*'"*~'*t  mri  nthaw  wiwaa 
achiwr— saHa  Je— r  than  thdr 
poteattolar  wiha  em  net  awtieated  te 
learn. 

Chaise:  Hmm. 

Sdiools 

Comment  A  commenler  aiiggested 
expanding  this  priority  to  indude 
insi 


priority  Indede  tovesHgaHng  the  rofe  flf 
leadership,  mission.  vaJoea, 
improvement  rewards,  and 
an«aywnearafiip  nmianagsaMiil  ot 
nsi^aHMBB  er  a^pur  aQvcation*  Auotlier 
commeBiemggeeted  a  (fetalleu  study  of 
ti  n  II  ■lenBaQonsB  leadernnp  behaviors 
of  schooS  pi  ludpalr  and  the  e^cts  of 
these  behaviors  on  their  teadiers,  staff, 

suggested  that  this  priority  be  expanded 
to  indude  an  exan^nation  af  how 
changes  in  school  governance  can 
support  leaderdiip  and  improve 
instructional  programs,  school 
disdpline,  and  school  productivity. 

Discussion:  The  Secretary  intends  the 
term  "riiirafliinBl  iiigaaaalisai~  to 
apply  to  colleges  and  universiVes.  as 
well  as  to  dementary  and  seoondaiy 
schools.  AH  of  the  o^ier  suggesttoas 
could  be  included  ae  topics  arithin  this 
priority. 

aha%ar  Neae. 
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Technology  in  Question 

Comment:  Oiw  conunenter  suggested 
expanding  this  priority  to  include 
research  on  hoM  computers  aff'ect 
teaching  and  lesming,  and  an 
examination  of  Itie  teacher's  role  in 
implementing  tef:hnology.  lliis 
commenter  alsd  Suggested  that  school- 
based  models  should  be  developed  for 
integrating  comgiuters  into  instruction  to 
help  handicappjeld  children.  Another 
commenter  felt 'the  Secretary  should 
emphasize  linkSges  with  the  private 
sector,  the  exaimnation  of  existing 
education  techi^^logy  initiatives,  and 
cooperative  effbfts  with  industry. 

Discussion:  ifbe  Secretary  is 
amending  this  i^fiority  to  clarify  the 
Department's  intention  to  focus  the 
priority  on  technology,  assessment, 
teaching  and  learning  processes,  and  the 
restructuring  oflchools.  The  suggestion 
of  this  commenter  concerning 
handicapped  chfldren  may  best  be 
addressed  by  programs  supported  by  the 
Office  of  Specisl  Education  and 
Rehabilitative  Services,  which  funds 
technology  projects  eadi  year. 

Change:  The^cretary  has  amended 
the  priority  to  include  the  appUcation  of 
advanced  technology  to  assessment, 
teaching  and  learning,  and  the 
restructuring  ofjichools. 

Parental  Qioice  in  Schooling 

r  Comment:  A  ppmmenter  suggested 
editorial  changes  in  order  to  make  clear 
that  the  priority  is  intended  to  examine 
parental  choice  in  schooling.  The 
commenter  aisp  asks  for  clarifieation  of 
the  phrase  "independent  learning."  Hiis 


commenter  expressed  hope  that 
research  on  "home-schooling"  would  be 
conducted  under  this  priority.  Another 
commenter  suggested  that  there  is  a 
need  for  evaluation  and  research  on  the 
adequacy  of  facilities  for  magnet 
schools  and  alternative  education 
proems. 

Discussion:  Independent  or  informal 
learning  means  education  that  takes 
place  outside  of  the  school,  including 
museums,  planetaria,  libraries,  and 
other  youth  activities  that  foster 
independent  or  informal  learning.  Home- 
schooling  is  included  within  the  scope  of 
this  priority.  Research  on  the  adequacy 
of  facilities  could  be  included  under  this 
priority. 

Change:  The  Secretary  has  amended 
the  priority  by  adding  the  word 
"informal"  to  help  explain  the  term 
"independent  learning." 

Citizenship  and  Character  Education 

Comment  Several  commenters 
expressed  support  for  this  priority.  One 
commenter  suggested  that  this  priority 
include  research  on  student  involvement 
in  democratic  school  communities. 

Discussion:  Research  on  student 
involvonent  is  within  the  scope  of  this 
priority. 

Change:  None. 

Library  Research 

Comment-  A  commenter 
recommended  that  this  priority  include 
research  on  the  role  of  school  libraries 
in  content  learning.  Another  commenter 
suggested  that  this  priority  include 
research  into  the  adequacy  of  college 
and  university  libraries. 


Discussion:  the  Secretary  intends 
that  this  priority  focus  on  the  resources 
and  services  of  pubUc  libraries  available 
for  young  adults.  The  Secretary  may 
consider  future  initiatives  that  include 
research  on  school  Ubraries  or  those  of 
colleges  and  universities. 

Change:  None. 

international  Education 

Comment:  A  commenter  suggested 
focusing  research  under  this  priority  on 
the  kind  of  international  education  that 
makes  for  international  understanding. 

Discussion:  This  priority  focuses  on 
comparing  educational  practices  for 
formal  and  compulsory  schooling  in 
various  democratic  nations.  The 
Secretary  believes  that  there  is  a  need 
for  this  type  of  research  priority.  The 
commenter's  suggestion  concerning 
fostering  international  understanding 
may  be  an  outcome  of  research  under 
this  priority  but  the  priority  is  not 
specifically  designed  to  adiieve  this 
objective.  Therefore,  the  suggestion  is 
not  within  the  scope  of  this  priority. 

Change:  None. 

Educational  Finance  and  Productivity 

Comment-  A  commenter  suggested 
combining  this  priority  with  the  priority 
on  Management  and  Organization  of 
Schools  since  they  could  provide  the  key 
to  school  improvement. 

Discussion:  The  Secretary  believes 
that  there  is  a  need  for  separate 
research  on  these  priorities. 

Change:  None. 
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Prodamation  58S2  of  Jime  1«,  IMS 

To  Amend  the  Quantitative  limitatiouis  on  Imports  of  Certain 

(jOeese 


By  the  PiMidant  ofliie  UaltMi  States  of  America 

A  Piodamation 

1.  Quantitative  limitatioiis  previoiuly  have  been  imposed  on  tiie  importation 
of  certain  cheeses  pursuant  to  the  provisions  of  Section  22  of  the  Agricultural 
Adjustment  Act  of  1933,  as  amended  (7  U.S.C.  624).  Section  701  (rf  the  Trade 
Agreements  Act  of  1979,  Public  Law  96-39.  provides  that  the  President  shall  by 
proclamation  limit  die  quantity  of  quota  cheeses  specified  therein  which  may 
enter  the  United  States  in  any  calendar  year  after  1979  to  not  more  than 
111,000  metric  tons. 

2.  By  Proclamation  No.  5618  of  Mardi  16, 1987.  the  quantitative  limitations  in 
part  3  of  the  Appendix  to  the  Tariff  Schedules  of  the  United  States  (TSUS) 
were  modified  to  reflect  die  GovMnment  of  Portugal's  accessions  to  the 
European  Economic  Community  (EEC).  The  quota  allocatioiu  previously  made 
to  Portugal  were  transferred  to  the  European  Economic  Cmnmunity.  IHtidama- 
tion  No.  5618  also  implemented  certain  undertakings  to  the  EEC 

3.  Due  to  a  technical  error.  Proclamation  No.  6618  failed  to  delete  the  quota  for 
Portugal  for  certain  cheeses  under  TSUS  Item  950.10D,  while  transferring  that 
quota  to  the  EEC.  Accordingly,  I  have  determined  that  a  technical  correction  is 
appropriate. 

NOW,  THEREFORE,  I  RONALD  REAGAN.  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
statutes  of  the  United  States  of  America,  including  Section  701  of  the  Trade 
Agreements  Act  of  1979  and  Section  22  of  the  Agricultural  Adjustment  Act  of 
1933.  as  amended,  do  hereby  proclaim  that,  effective  upon  signature  of  this 
Proclamation,  part  3  of  the  Appendix  for  the  Tariff  Schedules  of  the  United 
States  (TSUS)  is  modified  as  follows: 

TSUS  Item  950.10D  is  modified  by  deleting  the  line  beginning  with  "Pmlugal". 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  dtis  sixteenth  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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Presidential  Documents 


Praclamation  5833  of  June  18.  1988 

Nattonal  Sderodmma  Awaranera  Wedc,  1988 

By  tibe  PiMkbnt  (rf  die  United  Statef  of  America 

A  Proclamation 

Scleroderma,  which  literally  means  "hard  skin."  is  a  painful  and  debilitating 
connective  tissue  disease  characterized  by  excessive  deposits  of  collagen  in 
the  skin.  The  haUmaric  <rf  Ais  disease  is  skin  thidcening.  but  scleroderma  can 
also  involve  other  organs  such  as  the  gastrointestinal  tract  lungs,  heart,  or 
kidneys.  The  disease  can  begin  at  any  age,  but  it  usually  affects  people  in  their 
most  productive  years,  and  women  more  frequently  than  mm. 

New  research  findings  and  new  approaches  to  diagnosis  and  treatment  are 
being  developed  to  combat  scleroderma.  Research  studies  on  scleroderma 
include  investigations  of  various  causes  of  the  disease,  research  on  vascular 
alterations,  research  on  regulation  of  collagen  synthesis,  and  development  of 
diagnostic  probes.  Such  fundamental  research  may  lead  to  new  and  improved 
treatment  strategies  that  will  effectively  attack  the  disease  itself. 

If  this  work  is  to  continue  and  we  are  to  take  advantage  of  knowledge  already 
gained,  public  awareness  about  scleroderma  and  about  continuing  scientific 
research  is  crucial.  Private  voluntary  organizations  and  the  Federal  govern- 
ment are  working  together  to  achieve  this  goal. 

The  Ck)ngress,  by  Senate  Joint  Resolution  266,  has  designated  the  week 
beginning  June  12, 1988,  as  "National  Scleroderma  Awareness  Week"  and  has 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  event. 

NOW,  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  June  12,  1988,  as  National 
Scleroderma  Awareness  Week,  and  I  caU  upon  the  people  of  the  United  States 
and  educational,  philanthropic,  scientific  medical,  and  health  care  organiza- 
tions and  professionals  to  observe  this  week  with  appropriate  ceremonies  and 
activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 


a 


crvAJiflx^ 


\  <J|-©sjftXK/-v 


BEST  COPY  AVAILABLE 


VOL 


■v'  -^a  f^-'-fcV"*: 


'  fTsc.-?  :-*.- 


^jjj<a-«>?"-to 


:^' 


:;.li;>:ij.---|-.r'<   rt; 


>vtri<. 


t  r;0   lO  fi*-' 


KU.-i-iC) 


a 


-,-:-<.>.^,j-., 


■  ^Aff-r^ 


ReadejrAids 


Vol  83.  No.  118 

Monday.  June  20,  1988 


INFOfMIATION  AND  ASStSTANCE 


CFR  PARTS  AFFECTED  DURINQ  JUNE 


Index.  findiniiBidt  *  general  infonnathm 
PuMie  in^M^loa  dedt 
Conectkna  to  pubiiahad  docomentt 
Document  drftting  inionnatiaa 
Machine  readable  docuraentt 

Codo  1  <=•<¥■»  nmilKlana 

Index,  finding  aids  ft  general  information 
Printing  schedulet 


At  the  and  of  Mch  month,  tho  Offioo  of  llw  FCdantf  RmMst 
piMWm  MpmMy  •  Uat  of  CFR  Sodiona  AMadad  (LSA),  which 
M*  p«ti  and  Mctiona  affaetad  by  docunienis  pubiiahad  ainea 


Ijpda 


Unva 

Public  Laws  t|pdate  Service  (numbers,  date*,  etc.) 
Additional  information 


Pfaaidanllal  ODCimanta 

Executive  ord/tn  and  proclamations 

Public  Papers!  t>f  die  iVeaidents 

Weekly  Comf  lation  of  Presidential  DocumenU 

Tha  UnNad  lilMaa  Oowarmnant 

General  information 

Olhar 


523-C2S7 


S2»-Stt7 
S28-3418 


523-6641 
529-C2M 


S2S-S230 
623-6230 
623-6230 

523-6230 


3CHI 


machine  readable  specifications 
'  Retention  Requirements 


Data  base 

Guide  to 

Legal  staff 

Library 

Privacy  Act  Campilation 

Public  Uws  Ok>date  Service  (PLUS) 

TDD  for  the  <l^af 


523-3167 


623-3167 
523-6641 


S616(SlMProc. 

5832. 23198 

5829. 22289 

5830. . 22461 

5831  .........._........„..............  22463 

583^ 23199 

5833 23201 

EnaaNvaOidara: 

12841 21975 

lOrdars: 
MnranivonK 
Na8»-15of 

May  20. 1988. 20595 

Na  86-16  Of 

May  20. 1988 21405 

Ma  88-18  of 

Juna  3, 1988. 21407 

6cm 

307 20807 

316 20807 

752 21619 

1200. : 22465 


^*: 


FEDERAL  R^QISTER  PAQE8  AMD  DATES,  JUNE 


1987»-20088.. 


20060-20274.. 
20275-20584.. 
20595-20606.. 


20607-21404. 

21405-21618. 

21618-21790..^ 

21791-21976...^ 

21977-22124....... 

22125-22290-... 

22291-22460.... 


1 

2 

3 

6 

7 

— 8 
— 9 


22461-22846.... 
22647-23106.... 
23107-23202.... 


.10 

13 

14 

15 

16 

17 


300. _....  23123 

7CFR 

2. 21977, 22466, 23167 

28 20089 

250 20416, 20587. 22466 

27a 22291 

273....».....«.M..,.„.........M,.,,  22291 

405......>_^.....„..._...._.  20278 

440. 20279 

713. 20280 

770. 20280 

795 21409 

800. 21791 

910 20599. 21782. 22647 

911 21624. 22125 

915 20599, 21624 

916............ — .»...„. .  22609 

918 : 21624 

823. 21624 

925 22126 

v44.»».*****M«.*M»*>**  20599t  221  2d 

946. 21793 

948 22468 

882 21624 

967. 19879 

998. 20290, 22470 

1033 21626 

1046. 21626 

1 41  ^••••••■••••••■••••••«...,«...*.,«,  20280 

1421 20280 

1425 19882, 21864 

1470 20280 

2003 20090 


3403. 


.21966 


27.... 
51.... 
68.... 
319„ 


.22178 


.22497.22498 
.20636 
.22330 


401 20331-20333, 21455 

90S 20121 


907 

906 

928. 

886.. 

1001. 
1002. 


1004- 


1106.. 


1126... 
1230... 
1446.. 
1830. 


.21651 
.21651 
.20121 
.21668 
.21825 
.21825 
.21825 
.22489 


1944.. 
1980.. 


.22003,22488 

.21456, 21836 
.19923.21964 

21460 

19924 

22764 


8CFR 

274a.... 


•  ZUOOv 


8CFR 

78. 21979 

92. 2030. 21794. 22126 

94 22126 


331. 
381.. 


.20089 

.20099 


lOCFft 

11.. 
25. 
35. 


..21979 
.21979 
.21627 


50 


2... 
SO. 
71. 

12  cm 

4. 

208.. 

210. 

261. 

265* 


.20603.21981 
.20508 

... .  20335 

19830.20866 
21550 


.20811 
.20808 

.21883 
.20812 
.22129 


324. 
346. 
563. 

606.. 


612. 
620. 


725. 


745. 


.22130 
.21986 
.20611 
.19684 
.22134 
.21986 
.22471 
.22472 


225. 


575.. 
576.... 


.21462 
.21474 
.21474 


u 


Federal  Regbter  /  Vol  53.  No.  118  /  Monday.  June  20.  1988  /  Reader  Aids 


577.. 


611. 


.21474 
.21838 
.20637 


61i 20637 

618 20637.  20647 

620 20637 

701 22656 

704 


13CFR 

121 


-.^5*7 


1 21 aOB57 

124 21482 

125 22015 

14CFR 

36 10101.  20825^20630. 

21411,21412.21628. 

21630. 21B09. 22647 

71 aD10e,JB444. 20832. 

708^.21396. 2T811, 
22137 

91 20103. 21966 

95 202B4 

97 21811 

99 21968 

135 „ 20264.  21986 


.20124.22831 
.20660 
.20660 


Oil 

21 

23.—. 


39 a04U.  21489.  21666. 

2201 8.  ZaOBD.  22161. 

22332,22657.22659 

71 20884. 22182. 22183 

73 20125 


75 20126.  2ei88 


IS  cm 

372. 

379. 

3BD....M... 


39a„ 

3991. 


.21969 
.22474 
.20833 
.21969 


801 23124 


16CFR 

13. 


500- 


20834 
19893 
20834 

21964 


1501 

PropoMd  RulsK 

13 19930,  20127,  20131, 

22022 

305. 22022.  22106 

1500. 20865 

1501 


17  cm 


1. 

31. 

14&. 

230.. 


2ia. 

240_ 
24gL. 


270— 

274_ 

1SCRI 

161 

250- 

271 


.21490 
.22136 
.22660 
.22661 
.21670 
.21670 
.21670 
.21670 
.21670 


.22130 
.22130 
.2141S 


284.. 
375™ 
381  ..„ 


-20636.  .22t38 

21982 

.^962 


16.„ 
141. 


-.21624 
.21853 


^57.. 
420.. 


.21853 

.aasot 


19«Pfl 

132 


.18686 


134.. 


.20636 


134.. 
177.. 


20  cm 


206 20186 

a«8_: 22194 

282 ffi1B« 

350. 22164 

48* 21685. 21687 

416..„ 21686. 28186 

21  cm 

5___. 22882 

172 20637-20i42. 21631. 

22298.228M 

184 — 20836 

186 20886 

193 20307.23107 

201 21638 

510 20642.  21993.  22297 

520 21983 

582 20642. 22287 

546 20M2 

55a 20642. 22288 

561 20307.  23107 

862. 21447 

1301 21618 


.23180 


Ch.U 


175 

176-- 


177._>. 
176..!. 
35S.._.. 


....20335 
.20335 


.20335 


.203S 


1010.. 
1306-. 


.22430 


..20137.23167 
2145D 


22  cm 

136. 


.23186 


20.. 


.21694 


23 

6S0. 


.21637 


24  cm 

8 


35 

200.-. 
201._ 
203-. 


234.. 


20216 

20790 

20790 

19897 

19897 

19897 

510 .-20780 

57D 20790 

88E .-20780 

886 19666 

886 20780 

94.1 20790 

966.... 20790 


968. 20790 


206 20649 

28  cm 

1 1 .....  21993 

13 21908 

20 21993 

21 21993 

23 21803 

68 21905 

125 21993 

151 21993 

175 21993 

176 21983 

1 77 21993 

271 21993 


...20335 


26  cm 

1 20306. 20612-20614. 

80718.22169 
60B 20306 


1. 


27  cm 


.20337.20650,20651. 
80719.21666,22186 


4 „ 22678 

5 22678 

28cm 

0 „ 21996 

1 1 22026 

31 21770 

29  cm 

1926 „. 22612 

2676.. 
Proi 

70 22680 

1910 20960,  21694 

30  cm 

701 .21764 

800 21 764 

816 21764 

817 21764 

904 19903,  21450 

925 „ 22475 

934 22478 

946_. ....22479 

PropOMd  RuIm: 

75 22502 

916 21494 

918 20338 

935 22503 

936 19934 

944 20338 

31  cm 

565 20566 

32  cm 

72..._ 22648 

114 — 20643 

285 19905 

286 22649 

391 22649 

199 20576-20592 


701. 


33  cm 

3 

4 

100- 


21614 

22660 

lAMkA  .AO^^A    A8<lif 
•  TWOl^  ftWffV*  KTvTalB 

21897.21980122484- 


110...- 
117— 
160-_ 


.20318. 20817 


.2tt14 


165- 


.21MC 


180. 


110_ 
117_ 

taou. 


..28830. 


.22506 


154„ 
186.. 


156..- 
162.-. 
165™ 
1Z3_ 


.20339. 


174_ 


■aSvOOB 


34  cm 

562 


.21400 


tm — 

96  cm 


.22072 


327. 

37  cm 

10. 

28691 

201 

202. 

28Cm 

1 

..  20917 

^1617 

22092 

13— 

19 

RuIm: 

.....„_ 20053 

38  cm 

in 

21820 

3601...... 

40  cm 

52. 

60 

.23107 

■  20321.21636.22486 
-.—22172 

147. 

.21490 

laa 

18907.20322.21451. 
21452,22280 

233. 

_.  .20784 

261. 

271 

20103. 21838 

20645 

300 

23106 

372. 

.....23106 

761 

21641 

795 

22300 

796 

799 

— 21641,22300 

22300 

PfOpOMd 

52. 

20347 

60 

„._ 20139 

80 

.„ 21500 

81 ..- 

82.— 

.20139. 20722. 23127 
_ „ 20718" 

86....;. 

21500 

180.-.. 

20672 

Fikwl  Itogbtor  /  Vol.  53.  No.  118  /  Monday.  June  m,  1968  /  Reader  Aids 


m 


261 20140.  20350. 22334 

264 .., 20738 


265 

270. 

372 

471....... 

600. 

763....... 


41CFR 

101-38.. 


101-41... 

42CFR 

400 

405 

431 

435... 

440 

442 

483 

488 


405..... 
411.™ 
412.„.. 
417..>. 
435..... 


.22335, 


440.... 
441.... 
482.... 
489.... 
1001.. 
1003.. 


43CFR 


1571.. 
3000.. 
3100.. 
3110.. 
3120.. 
3130.. 
3160.. 
3180.. 
3200.. 
3280.. 


4100. 

5150 

PuMc  Und  Ordiji^ 

6679 

6680 

6681 .._ 


.2t)738 
-_„....  20738 
.......™.  23128 

21774 

21500 

19945 


.21821 


.19946 


21782 

22850 

.20448 

•••••••••■•■■  tw^^o 

20448 

20448.22850 

20448 

22850 

J  22506.  22513 
— 22335 

—  22028 


.21606 
.19950 
.19950 
.19950 
.22506 


22335.22513 
»....__..  2251 3 
.»»...»...  2251 3 


.22326 
.22814 
.22814 
.22814 
.22814 
.22814 
.22814 
.22814 
.22814 


.22814 
.22325 
.22326 


6683.. 
6684.. 


11..... 
426... 


44CFR 

64 19907, 


65...... 

67 

67 


.20846 
.22488 
.22489 
.22489 
.22326 
.22327 

.20143 
.21857 


19909.20846, 

2217^22176.22654 

22489,  22491 

22492 


45CFR 

302 

303 


670.. 
707.. 


21705,  22527 


.21642 
.21642 


.19964 
.22534 


48  cm 

10 

15. 


77.... 
96... 
195.. 


249... 


.»822 
,21822 
.20619 
.20823 
■20828 
.20623 


.23112 
.20847 


«7CHt 

73 19912. 19013, 20624- 

20626.21645.21646, 
21762,22485.22496 

94 21453 

97 :  21822 


1 20146.  22356,23132 

25 20146 

61 22356 

65 22356 

68 22035 

68. 22356 

73 ...19964-19966,  20658. 

20659.22035,22036. 

22544-22548,28135 

74. „ 21861 

94..... 23132 

48CFR 

204 20626,  22428 

205 20626,  22426 

206. 20626. 22426 

209 „... 20631 

219. 20626.  22426 

226. 20626. 22426 

227 20632,  22609 

235 20626, 22426 

252 20626,  20631,  20632, 

22426,22609 

519 21823 

970 _ 21646 


4 22105 

215 19966.  21862 

252 19966 

49CFR 

1 23121 

30 19914 

566 201 19 

1035 20653 

1104 20853 

1 1 1 5 20853 

PrapoMd  Rutes: 

382 22268 

383 „.„ 20147 

391 20147 

392 20147 

571 20659 

604 20660 

1002 19969 

SOCFR 

23 19919 

253 20323,  22609 

301 20327 

652 20854 

658 21999 

661 20119,  22000.  22655 

663 20634,  22001 

672 19921,  21649,  22327 

675 21454.  22328 


Ch.  VL.. ............„......2CiB61 

2a™.:.. .:;......  20674 

600 : ...21863 

601 21863 

604 21863 

805. 21863 

642. 22036 

644 21501 

061  •.•.•—•»...•• 1 9971 

663 22366 

U8T  OF  PUBLIC  LAWS 

KMNK  no  PUDNC  Dm  wfucn 


raoaivsd  by  ttw  Offioe  of  the 

Federal  Register  tar  Inclusion 

in  today's  Uet  of  Publte 

tawa. 

Last  List  lime  17,  IMS 


IV 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  tt«  Fwtofal  Ragwtar,  i» 

put)iished  weekly.  It  is  arranged  m  the  order  or  CFR  tines,  prioee,  «Ncl 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  t»en  issued  since  last 
week  and  whwh  is  now  availat>le  for  sale«tthe  Oo»eiiiiiwiitPihiUiiu 
Offfce.  ^ 

New  units  issued  during  the  week  are  annotmced  on  the  back  cover  of 

the  daily  Federal  Registar  as  they  become  available. 

A  checklist  of  cunrent  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (LM  of  CFR  SecOorw 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  wtumes  is  $595.00 
domestic,  $148.75  additk)nal  for  foreign  mailing. 
Order  from  Superintendent  of  Documents,  Government  Printing  Office 
Washington.  DC  20402.  Charge  orders  (VISA.  MasterCard,  CHOICE, 
or  GPO  Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk 
at  (202)  7S3-3238  from  8:00  am.  to  4:00  p.m.  eastern  time.  Monday- 
Friday  (except  hoiktay^. 
TM* 

1,2(2RMrvtd) 

3  (1987  ComphiHan  and  Parts  100  and  101) 

4 


(10.00 

11.00 

14.00 

SPartK  ' 

l-'W 14.00 

700-1199 15.00 


ftovWon  Dito 

Jan.  1, 1988 

>  Jan.  1. 1988 

1,1988 


Jan. 


Jan. 


12OO-M.6(6litsarv«0. 

7Parts: 

0-26 

27-45 

46-51 

52 „.. 


11.00  Jan. 


53-209 

210-299. 

300-399 

400-699 

700-899 

900-999 

1000-1059... 
1060-1119... 
1120-1199... 
1200-1499... 
1500-1899... 
1900-1939... 
1940-1949... 
1950-1999  .„ 

2000-U 

8 

OPartK 

1-199 

200-M 

10  Parts: 

0-50..„ 

51-199 

200-399. 

400-499 

500-M 

11 

12  Parts: 

1-199 

200-219. 

220-299 

300-499. 

500-599.. 

600-M 

13 

14  Parts: 

1-59 

60-139 


15.00 
11.00 
16.00 
23.00 
18.00 
22.00 
11.00 
17.00 
22.00 
26.00 
15.00 
12.00 
11.00 
17.00 
9.50 
11.00 
21.00 
18.00 
6.50 
11.00 

19.00 
17.00 

18.00 
14.00 
13.00 
13.00 
24.00 
10.00 

11.00 
10.00 
14.00 
13.00 
18.00 
12.00 
20.00 

21.00 
19.00 


Jon. 


Jan. 
Jon. 


1,1988 
1.1988 
1,1988 

1,1988 
1.1988 
1.1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1.1968 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1.1988 
1,1988 
1,1988 
1,1988 

Jon.  1,  1988 
Jon.  1, 1988 

Jan.  1, 1988 
Jan.  1, 1988 
Jo*.  1,1987 
Jan.  1, 1988 
Jan.  1, 1988 
July  1,1988 


Jon. 
Jon. 
Jon. 
Jan. 


Jan. 
Jan. 


1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1.1988 
1.1988 


Js».  1, 1988 
Jan.  1,1988 


TMa 

140-198... 
200-1189.. 

llOO^nd... 

ISffNtK 
0^99 


16 


1 
1000-M.. 

irPsrts: 

1-Wf 

280^239.- 
7n-btd... 

ItllMts: 

1-149 

1SO-09.._ 
280-Mt.... 
«»  fM. ... 

1ttai«s: 

1-199 

20D-M 

20«arts: 

•V-99f 

4Q(M99.... 
50O4irf 


^.50 
10.00 
12.00 

UlOO 
.20010 
14.00 

UjOO 
13.00 

njM 

14.00 


1S.O0 

M.OO 

13.00 

$.$0 

.27^80 
5.50 

UjQO 


211 

•1-99 

10ft-189„. 
lW-199... 
200-299.... 
30IM99... 
5O0US99... 
600-799- 
800-1299. 
13Q04M... 

ttf 

U 


16.00 

5.00 

26.00 

21.00 

7je 

MJO 


23 

241 

0-199. 

200-499.... 
500-699.... 
700-1699. 
1700-«rf„ 
25 


19.00 
13.00 
16.00 


9M 
18.00 
MM 


Si  1.04-1.60 

§i  1,61-1.169 

ti  1.170-1.300..... 
SI  1.»l-1.400„-. 
SS  1>«H-1J00„- 
SS  IJ01-1.640..... 
*U  1^1-lJSO.... 
SS  l^OM-1.1000... 
SS  LMOl-1.1400. 
SS  l.MOI-M........ 

2-29. 

30-39 ,„.. 

50-299~!!IIZZ 


300^99.. 
50O-M9.. 


13.00 
22.00 
17.00 
14.00 
21.00 
1S.00 
17.00 
27.00 
10.00 
10.00 
20.00 
18.80 
13.00 
ISjOD 
15.00 
8.00 
6.00 


Jan.  1,1988 
Jan.  1. 1988 
Jan.  1,1918 

J&  1.1988 
Jan.l.l9n 
Jan.  1,  1988 


19M         4fr. 


1. 


Apr.  1, 

1,1907 


V-l. 
«pr.l. 
Apr.  1.1917 
Apr.  1.1917 

Apr- 1.1917 
Apr.  1, 1908 


Apr.l. 
Apr.  1. 1987 
'Apr*  -f  f  -v^Vv 


Apr.l. 
Apr.l. 
Apr.l. 
Apr.l. 
Apr.l. 
Apr.l. 
Apr.l. 


27- 

1-I90_ 
20O.fai. 
28 


Apr.l, 


Apr.l.  Nt7 
Apr,  1. 1887 
Apr.  1, 1907 

Apr.  1. 1917 
■Apr.l.  1907 
Apr.  I.  HI7 
«pr.l.  Mt7 
Apr.  1.19I7 

Apr.l.lWO 
Apr.  1.1917 
Apr.  1.1987 
Apr.  1. 1988 
%r.  1.1987 
Apr.  1.1987 
Apr.  1.1988 
Apr.  1. 1987 
Apr.l.  1987 
Apr.  1. 1987 
Apr.  1.  M87 
Apr.  1.  WW 
Apr.  1,  IVM 
^pr.  1,  l^OT 
Apr.  1. 1987 
•Apr.l. 
Apr.  1.  M 


21.00 
ISjOO 
88.80 


Apr.l. 
■Apr.  1.1887 


/ 
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TNto 

2»PartK 

0^. 

IIM-JAtt 

S00-a99 

1900-1910 

191t-192S 

1926. 

1917-M 

1 
30PMK 
0-199. „ 

M0-M9 

7004iii. 

3iPartK 

nn-fHi 

32PartK 

1-39.  Val.  1 

1-39.  ¥iL  1.... 

-.,(..... 

................ 

1-139. 1 

190-399 I 

63ft.«99 

700-799 

tK»-bd 

33Pwts: 

1-199 

200-M 

34tartK 

1-299 

30fr-399 

40O4irf 



3S 

SOPwtK 

1-199 

200-M 

37 

33  Parts: 

0-17 

18-M 

30 

40  Parts: 

1-51 4 

»  •  ••••••■■■■■■>••••... 

.■...•..«.>•»••• 

52 

53-40 

61-30 : 

31-99 

100-149 

•"•V" ......«—...«...•„«,. 

150-189 J 

190-399 4 

400-424 4 

425-699 

700-M 

41CtMiptars: 

1, 1-1  to  1-10 

1.1-11  to  Ap>MU.e 

(2  Risorvod) 

3-6. [ 

7 

3 , 

9 

10-17 „.,... 

18,  Vol.1,  Pom  1-5. 
18,  Vol.  1,  Ports  6-1< 



18,  Vol  H.  Ports  20-1 

I 

19-100 j 

1-100 

101 

102-200 

201-M „... 

1 

1 

16.00 
7.00 
14.00 
10410 
28.00 
6J0 
10.00 
23.00 

30.00 
3.50 

18.00 

12.00 
16.00 

15.00 
19.00 
13.00 
204)0 
23.00 
21.00 
13.00 
15.00 
16.00 

27.00 
19.00 

20.00 

11.00 

23.00 

9.00 

12.00 
19.00 
13.00 

21.00 
16.00 
13.00 

21.00 
26.00 
24.00 
12.00 
25.00 
23.00 
18.00 
29.00 
22.00 
21.00 
27.00 

13.00 
13.00 
14.00 

6.00 

4.50 
13.00 

9.50 
13.00 
13.00 
13.00 
13.00 
10.00 
23.00 
11.00 

8.50 


My  1. 1987 
My  1.1987 
My  1.1987 
My  1.1987 
My  1.1987 
My  1.1987 
My  1.1987 
My  1.19^ 

My  1.1987 
My  1.1987 
My  1.1987 

»^  1. 1987 
My  1.1987 

«My  1.1984 
«My  1.1984 

My  1.1987 
My  1.1987 
My  1. 1987 
•My  1.1986 
My  1.1987 
My  1.1987 

My  1.1987 
My  1.1987 

My  1,1987 
My  1.1987 
My  1.1987 
My  1. 1987 

My  1.1987 
My  1,1987 
My  1,1987 

My  1,1987 
My  1.1987 
My  1. 1987 

My  1.1987 
My  1. 1987 
My  1, 1987 
My  1, 1987 
My  1, 1987 
My  1,1987 
My  1,1987 
My  1, 1987 
My  1,1987 
My  1, 1987 
My  1, 1987 

•My  1,1984 

■My  1,1984 

•My  1,1984 

•My  1,1984 

•My  1.1984 

•My  1,1984 

•My  1,1984 

•My  1,1984 

•My  1,1984 

•My  1.1984 

•My  1,1984 

My  1,1987 

My  1.1987 

My  1, 1987 

My  1,1987 


42  Parts: 

1-60 

61-499.„... 
40»429.._ 


43  Parts: 

1-999.. 

1000-3999 ., 


44 

4S  Parts: 

1-199 

20O-499..„ 
500-1199.. 
1200-M... 


1-40 

41-69 

70-89 — 
90-139.... 
140-155.. 
156-165.. 
166-199.. 
200-499.. 


15.00 
SJO 

21.00 
14.00 

15.00 
24JI0 
11M 
18.08 

14410 

9.00 

1840 

14.00 

134M> 
13.00 
7410 
12.00 
12.00 
14.00 
13.00 
19.00 
10.00 

17.00 
21.00 
10.00 
174)0 
20.00 

4SChaplHra: 

1  (PMt  1-51) 26.00 

1  (PMrts  52-99) 16.00 

2  (Ports  201-251) ; 17.00 

2  (Ports  252-299) . 15.00 

3-6. 17.00 

7-14 24.00 

15-€iid. 23.00 

40  Parts: 

1-99 

100-177 

■  78— ITT .M...M....M.»»M.......«*............M.....».H 

200-399 ................... ........_„_ 

400-999 . . ....... 

1000-1199 

1200-M „ 


47 

0-19...., 
20-39.. 

70-79.™ 


10.00 

25.00 

,...~ — .. ._ ...  19.00 

17.00 

....... 22.00 

17.00 

18.00 

SOParts: 

1-199 16.00 

200-599 12.00 

6004iid 14.00 


cm  Indox  ond  fMtagt  Aids... 


28.00 


Od.  1,1987 
00.1,1987 
Od.  1, 1987 
Od.  1.1987 

Od.  1.1987 
Od.  1. 1987 
Od.  1, 1987 
Od.  1.1987 

Od.  1,1987 
Od.  1,1987 
Od.  1. 1987 
Od.  1.1987 

Od.  1,1987 
Od.  1.1987 
Od.  1. 1987 
Od.  1. 1987 
Od.  1. 1987 
Od.  1.1987 
Od.  1.1987 
Od.  1, 1987 
Od.  1, 1987 

Od.  1, 1987 
Od.  1. 1987 
Od.  1.1987 
Od.  1. 1987 
Od.  1,1987 

Od.  1. 1987 
Od.  1. 1987 
Od.  1. 1987 
Od.  1. 1987 
Od.  1. 1987 
Od.  1.1987 
Od.  1, 1987 

Od.  1, 1987 
Od.  1, 1987 
Od.  1. 1987 
Od.  1, 1987 
Od.  1, 1987 
Od.  1, 1987 
Od.  1, 1987 

Od.  1, 1987 
Od.  1, 1987 
Od.  1, 1987 

Ml.  1  1988 

1988 


1985 
1987 
1988 
1988 


1 1988  CR  sot 595.00 

Csioplili  sot  (ono-timo  moBng) 125.00 

Cflioploto  sot  (ooo-limo  moiag) 115.00 

Suteeriplion  (omM  « issuod) 185.00 

I  (moM  OS  issuo^ 185.00 

opios 3.75 

I  IMo  3  b  Si  *MMl  ciovMn,  Ihb  vdMW  mi  di  pwh 
f  0  pwdwt  ritWMi  loWM. 

■No  OMMdMM  M  Ml  «alMW  mn  >wiil|<il  4wii«  *•  ^«M  Jw.  1.  1947  M  Ok. 
31.1987  ThsCHtvilMiNiHMtfJMS^I,  19t7,*MMWr«iiM<. 

»Noo»w6MiOiiDiMivilws«iw>priwil|<i<dn<nil»prtod<y  1,  19MioMvdi 
31. 19M.1lN(I««oliMtiMMtf*siilr  1,  l9n,lkMMttritofeN<. 

«ni  JHly  1,  ms  tmm  •>  aot  Pm  I-ISV  cmmIm  a  mm  «riy  tor  tan  1-99 
IMMIM.  rtr  lM  M  liKt  cf  AM  OilnM  Ac^MWriw  AipiWMM  fi  ^iirts  1~39,  cbnmIi  IIw 
Ikrw  CR  MhMW  iHMd  01  sf  Mr  1.  )9M,  CMkMia  dNN  ports. 

>N*o*iMaMHlttoMi««l*M«Mra»nMil|MdMvllMp«MMr1.  1946  MJmm 
30.1917  TlwCWiiilwiiliwiiaiotJslyl,  1984.il— Mho tHJwd. 

•  Iht  My  1,  1945  adHM  of  41  (R  OiioMn  1-NO  cmMk  •  MM  a4r  <v  OiisMn  1  w 
49 iMiMiM.  For Mn MlMl of  pnnrMiMi ropMM* h OMptm  1 10 49. 
CRtveliiiMiiHwdoiof  Jut|r1, 1944 
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Commission. 
action:  Final  mule 


Regulatoiy 


f;  TheNodear  Regulatory 
Commission  i|  {amending  its  regulations 
to  reqajn  that  )ight-water«oaled 
nuclear  power  blants  be  capable  of 
nvitfastanding  wtotal  loss  of  altematiDg 
cunent  (ac)  elUctric  power  (celled 
"station  bladf^oT)  for  a  qMdfied 
duration  and  jtejnteinti^  reactor  core 
coding  daring  ifaat  period,  lliis 
requirement  ii  based  on  infcmnation 
developed  nnd^r  tiie  Commission's 
study  of  UnreMlved  Safety  Issue  A-M, 
"Station  Blad|^nt**  The  amendment  is 
intended  to  provide  fnrdier  assurance 
that  a  loss  of  l^ith  oflsite  power  and 
onsite  emerge^  ac  power  systems  will 
not  advers^  n^ect  the  puUic  health 
and  safety.     1 1 

vncnvi  DA^  July  21. 1988. 

RM  niRTMR  jj^miATlOW  COWTACn 
Aleck  Serldz,  Uyision  of  Reactor  and 
nant  Systems!  P^^^^  o^  Nuclear 
Regulatory  Reitarch.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  TeUfhone:  (301)  402-3555. 


Background    I 

The  altematfiig  cunent  (ac)  electric 
power  for  esswLal  and  nnnessCTitinl 
service  in  a  niioear  power  plant  is 
supplied  prim4nly  l^  oEErite  power. 
Jledundant  on$ite  emogency  ac  power 
systems  are  alib  provided  in  the  event 
that  all  oOiite  bower  sources  are  k>st 
These  systenui  jirovide  power  for 
various  safety  l^mctions,  including 
reactor  core  dftay  heat  removal  and 
containment  he«t  removal  which  are 


essential  for  preserving  die  integrity  of 
the  reactor  core  and  the  containment 
building,  respectively.  The  reactor  core 
decay  heat  can  also  be  removed  for  a 
limited  time  period  by  safety  systems 
that  are  faukpendent  of  ac  power. 

The  term  "station  Uadcout"  means 
die  loss  of  oOrita  ac  power  to  die 
essential  and  nonessential  electrical 
bnaes  eoacuneut  with  tutbtee  trip  end 
the  unavailalrility  of  die  redundant 
onsite  emergency  ac  power  systems 
(e.g..  as  a  result  of  units  out  for  service 
of  maintenance  or  repair,  foihne  to  start 
on  demand,  or  foihire  to  oontinne  to  run 
after  start).  If  a  station  blackout  perrists 
for  a  time  beyond  die  capability  (rf  die 
ac-independeirt  systems  to  remove 
decay  hisat.  core  melt  and  containment 
failure  cooU  result 

The  Commission's  existing  regulations 
establish  requirements  for  die  design 
and  testing  of  onsite  and  oECrite  electric 
power  svstems  that  are  intended  to 
reduce  me  probability  of  loi^  all  ac 
power  to  an  acceptable  leveL  (See 
General  Design  Qiteria  17  and  18, 10 
CFR  Put  sa  Appendbc  A.)  Hm  ejdstfng 
regnladons  do  not  require  eiq^tly  diet 
nuclear  power  planto  be  des^ied  to 
assure  diat  core  cooling  can  be 
maintahied  for  any  specified  period  of 
loss  of  all  ac  power. 

As  operatiQg  eiqierience  has 
accumulated,  the  concern  has  arisen 
that  die  reliability  of  bodi  die  onsite  and 
ofMte  emetgency  ac  power  systems 
might  be  less  dian  or^iinally  anticipated, 
even  for  designs  diat  meet  die 
requiremento  of  General  Desi^  Criteria 
17  and  18.  Many  operating  plants  have 
experienced  a  total  toss  of  oEMte  power, 
and  mnv  occurrences  can  be  exp«:ted 
in  the  iiitnre.  Also,  operatii^  exiwrience 
with  onsite  emergency  power  systems 
has  incfaided  many  instances  ^eh 
diesel  generators  failed  to  start  In  a  few 
cases,  there  has  been  a  complete  loss  of 
both  the  offirite  and  die  onsite  ac  power 
systems.  During  these  evente,  ac  power 
was  restored  fai  a  riiort  time  without  any 
serious  consequences. 

In  197i5,  die  resulta  of  the  Reactor 
Safety  Study  (WASH-1400)  >  showed 


*  CopiM  ol  an  NRC  docamtntM  are  available  for 
public  iMpacttoa  and  oopyins  for  a  Cm  at  the  ARC 
PubBc  nnniiat  Itow  at  1717  H  atwat  NW.. 
Waafatasteo.  DC  aSH.  Copiaa  of  pubUaiiad 
doGumenta  May  abo  be  pmdiaaod  thrm^  the  US. 
Govenaaant  Mntiiif  Office  by  calliiv  (202)  275- 
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that  station  Uadcout  could  be  an 
inqxntant  contributor  to  the  total  risk 
bom  nuclear  power  plant  acddento. 
Although  this  total  risk  was  found  to  be 
small  and  not  undue,  die  relative 
importance  of  die  station  blackout 
accident  was  established.  Subsequently, 
the  Commission  detipiated  die  issue  of 
station  Uackont  as  an  Unresolved 
Safety  Issue  (USI);  a  Task  Action  Plan 
(TAP  Ar44)  was  issued  in  July  198a  and 
studies  ware  initiated  to  determine 
wdiedier  additional  safety  requiremento 
were  needed.  Factors  considered  to  the 
analysis  of  risk  Cram  station  blackout 
incfaided:  (1)  Hie  likelihood  and  duration 
of  die  loss  of  olbite  powen  (2)  die 
rehability  of  die  onsite  ac  power  system; 
and  (3)  iia  potential  for  severe  accident 
sequences  after  a  loss  of  all  ac  power, 
tochiding  consideration  ol  the  capabiUty 
to  remove  core  decay  heat  without  ac 
power  for  a  limited  time  period. 

The  tedinical  finitii^  of  die  staff's 
studies  of  die  station  blackout  issue  are 
presented  to  NUREG-1032.  "Evaluation 
of  Station  Blackout  Acddento  at  Nuclear 
Power  Plants.  Technical  Findings 
Related  to  Unresolved  Safety  Issue  A- 
44."  Additional  infonnation  is  provided 
to  supporting  amtractor  rqiorts: 
NUREG/CR-422a  "Station  BUckout 
Acddent  Analyses,"  published  to  May 
1983:  NUREG/CR-2080.  "Reliability  of 
Emergency  AC  Power  Systems  at 
Nudear  Power  Plants,"  published  to  July 
1983:  NUREG/CR-ae82.  "Collection  end 
Evaluation  of  Conqilete  and  Partial 
Losses  of  Ofbite  Power  at  Nuclear 
Power  Plants."  published  to  Fetnuary 
1986;  and  NUREG/CR-4347.  "Emergency 
Diesel  Generetor  Operating  E)qierience, 
1981-1983."  published  to  December  1966. 
The  major  resulto  of  these  studies  are 
given  below. 

•  Losses  of  oCEsite  power  can  be 
characterised  as  those  resulting  from 
plant-centered  faults,  utility  grid 
bladcout  and  severe-weather-toduced 
failures  of  offsite  power  sources.  Based 
on  operating  eiqiorience,  the  frequency 
of  total  leases  erf  ofEsite  power  to 
operating  nuclear  power  pUnte  was 
found  to  be  about  one  per  10  site-years. 
The  median  restoration  time  was  about 
one-half  hour,  and  90  percent  of  the 
offsite  power  losses  were  restored 
wdthto  approximately  3  hours  (NUREG/ 
CR-3992). 

•  The  review  of  a  number  of 
representative  designs  of  onsite 
emergency  ac  power  systems  has 
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indicated  a  variety  of  potentially       f  " 
imp<Hlant  failure  causes.  However,  no 
sii^e  improvement  was  identified  diat 
could  result  in  a  significant 
improvement  in  overall  diesel  generator 
reliability.  Data  obtained  from  operating 
experience  in  the  period  from  1976  to 
1960  showed  that  the  typical  individual 
emergency  diesel  generator  failure  rate 
was  about  2.5  x  10"*  per  demand  (i.e., 
one  chance  of  failure  in  40  demands), 
and  that  the  emergency  ac  power 
system  unavailability  for  a  plant  which 
has  two  emergency  diesel  generators, 
one  of  whidi  was  required  for  decay 
heat  removal,  was  about  2  x  10'*  per 
demand  (NUREG/CR-2969). 

•  Compared  to  the  data  in  NUREG/ 
CR-29e9,  updated  estimates  of 
emergency  diesel  generator  failure  rates 
indicated  that  diesel  generator 
reliability  has  improved  somewhat  bom 
1976  to  1963.  For  the  period  1961  to  1963, 
the  mean  failure  rate  for  all  demands 
was  about  2J0  x  10*  per  demand  (i.e.. 
one  chance  of  failure  in  50  demands). 
However,  the  date  also  indicate  that  the 
probability  of  diesel  generator  failures 
during  actual  demands  (i.e.,  during 
losses  of  offsite  power)  is  greater  than 
that  during  surveillance  tests  (NUREG/ 
C3t-4347). 

•  Given  the  occurrence  of  a  station 
blackout,  the  likelihood  of  resultant  core 
damage  or  core  melt  is  dependent  on  the 
reliability  and  capability  of  decay  heat 
removal  systems  that  are  not  dependent 
on  ac  power.  If  sufficient  ac- 
independent  capability  exists, 
additional  time  will  be  available  to 
restore  ac  power  needed  for  long-term 
cooling  (NUREG/CR-^228).  1 

•  It  was  determined  by  reviewing  ' 
design,  operational  and  site-dependent 
fact(HS  that  the  expected  frequency  qf 
core  damage  resulting  from  staticm 
blackout  events  could  be  maintained 
near  10*  per  reactor-year  with  readily 
achievable  diesel  generator  reliabilities, 
provided  that  plants  are  designed  to 
cope  with  station  blackout  for  a 
specified  duration.  The  duration  for  a 
specific  plant  is  based  on  a  comparison 
of  the  plant's  characteristics  to  those 
factors  that  have  been  identified  as  the 
main  contributors  to  risk  from  station 
blackout  (NlJREG-1032). 

The  staff's  technical  findings  show 
that  station  blackout  does  not  pose  an 
undue  risk  to  public  health  and  safety. 
The  findings  summari2ed  above  show 
that  recovery  from  loss  of  offsite  power 
occurs  for  the  most  part  in  less  Uian  4 
hours,  emergency  diesel  generator 
rehability  is  hi^  (i.e.,>a95),  and  that 
given  a  station  blackout  the  likelihood 
of  core  damage  is  more  dependent  on 
decay  heat  removal  systems  that  are 
non-ac-dependent.  However,  plant 


design  and  (^erational  characteristics, 
plus  site-dependent  factors  (such  as 
anticipated  weather  conditions^ 
introduce  a  level  of  variability  which 
warrants  a  need  for  plant-specific 
coping  analyses  to  provide  greater 
assurance  that  ccNre  cooling  can  be 
maintained  until  ac  power  is  restored. 
Thus  the  Commission  believes  that 
S  50.63  of  10  CFR  Part  50  win  bring 
about  a  significant  increase  in  . 
protection  to  the  public  health  and 
safety.  As  a  result  of  station  blackout 
coping  analyses,  improved  guidance  will 
be  provided  to  licensees  regarding 
maintaining  minimum  emergency  diesel 
generator  reliability  to  minimize  the 
probability  of  losing  all  ac  power.  In 
addition,  the  Commission  is  amending 
its  regualtions  by  adding  a  new  1 50.63 
to  require  that  all  nuclear  power  plants 
be  capable  of  coping  with  a  station 
blackout  for  some  specified  period  of 
time.  The  period  of  time  for  a  specific 
plant  will.be  determined  based  on  a 
comparison  of  the  individual  plant's 
design  with  factors  that  have  been 
identified  as  the  main  contributions  to 
risk  df  core  damage  resulting  from 
station  blackout 

These  factors,  which  vary 
significantly  from  plant  to  plant  because 
of  considerable  differences  in  design  of 
plant  electric  power  systems  as  well  as 
site-specific  considerations,  include:  (1) 
Redundancy  of  onsite  emergency  ac 
power  sources  (i.e.,  number  of  sources 
minus  the  number  needed  for  decay  heat 
removal),  (2)  reliability  of  onsite 
emergency  ac  power  sources  (usually 
diesel  generators),  (3)  frequency  of  loss 
of  offsite  power,  and  (4)  probable  time 
to  restore  offsite  power.  The  frequency 
of  loss  of,  and  lime  to  restore,  offsite 
power  Bt9  related  to  ^d  and 
switchyard  reliabilities,  historical 
weather  data  for  severe  storms,  and  the 
availabihty  of  nearby  alternate  power 
sources  (e.g..  gas  turbines).  Experience 
has  shown  that  long  duration  offsite 
power  outages  are  caused  primarily  by 
severe  storms  (hurricanes,  ice,  snow, 
etc). 

The  objective  of  the  rule  is  to  reduce 
the  risk  of  severe  accidents  resulting 
from  station  blackout  by  maintaining 
highly  reliable  ac  electric  power  systems 
and,  as  additional  defense-in-depdi, 
assuring  that  plants  can  cope  with  a 
station  blackout  for  some  period  of  time. 
The  rule  requires  all  plants  to  be  able  to 
cope  with  a  station  blackout  for  a 
specified  acceptable  d<tf  ation  selected 
on  a  plant-spedfic  basis.  All  licensees 
and  applicants  are  required  to  assess 
the  capability  of  their  plants  to  cope 
with  a  station  blackout  (ke..  determine 
that  the  plant-cao^aaintain  core  cooling 
with  ac  ptfwer  unavailable  for  an 


acceptable  period  of  time),  and  to  have  . 
procedures  and  training  to  cope  with 
such  an  event  Licensees  may  use  an 
alternate  ac  power  source  if  that  source 
meets  specific  criteria  for  independeaoe  ■ 
and  capacity  and  can  be  shown  to  be 
available  within  one  hour  to  cope  with  a 
station  blackout  A  coping  analysis  is 
not  required  for  those  plants  that  dioose 
this  alternate  ac  approach  if  the 
alternate  ac  can  be  demonstrated  by 
test  to  be  available  to  power  the 
shutdown  buses  within  10  minutes  of  the 
onset  of  station  blackout  Use  of  an 
alternative  ac  source,  one  that 
minimizes  common  mode  failure,  is  a 
preferred  option  since  this  approach  will 
also  benefit  other  safey  concerns. 
On  the  basis  of  station  blackout 
studies  conducted  for  USI A-44  and 
presented  in  the  reports  referenced 
above,  the  NRC  staff  has  developed 
Regulatory  Guide  1.155  entitled  "Station 
Blackout"  which  presents  guidance  on 
(1)  maintaining  a  high  level  of  reliability 
for  emergency  diesel  generators,  (2) 
developing  procedures  and  training  to 
restore  ofbite  and  onsite  emeigency  ac 
power  should  either  one  or  both  become 
unavailable,  and  (3)  selecting  a  plant- 
specific  acceptable  station  blackout 
duration  which  the  plant  would  be 
capable  of  surviving  without  core 
damage.  Application  of  the  methods  in 
this  guide  would  result  in  selection  of  an 
acceptable  station  blackout  duration 
(e.g.,  2, 4, 8,  or  16  hours)  which  depended 
on  the  specific  plant  design  and  site- 
related  characteristics  acceptable  to  the 
staff.  However,  applicants  and  licensees 
could  propose  alternative  mediods  to 
those  specified  in  the  regulatory  guide  in 
order  to  justify  other  acceptable 
durations  for  station  blackout 
capability.  Additionally,  the  regulatory 
guide  on  station  blackout  presents 
guidance  on  quality  assurance  and 
specifications  for  alternate  ac  source(s) 
and  non-safety-related  equipment 
required  for  coping  with  station 
blackout  The  equipment  installed  to 
meet  the  station  blackout  rule  must  be 
implemented  so  that  it  does  not  degrade 
the  existing  safety-related  systems.  This 
is  to  be  accomplished  by  making  die 
non-safety-ralated  equipment 
independent  to  the  extent  practicable 
from  existing  safety-related  systems. 
The  guidance  provided  in  Uie  regidatoiy 
guide  iUustrates  the  specifications  that 
the  staff  would  find  acceptable  for  non* 
safety  systems  and  equipiaient  the 
quality  assurance  guidance  for  the  non- 
safety-related  equipmoit  for  whicli  then 
are  no  existing  NRC  qvality  assurance 
requirements  (e.g..  Appendix  B, 
Appendix  R)  eidbody  the  foUowring 
elements:  (1)  Design  control  and 


procnmnent 
inslrucUuuB, 
(3)  control  ol 
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aent  control,  (2) 
I  and  drawings. 

I  material 

equipment  and  lervices,  (4J  inspection. 
(5)  test  and  test  omtral  (6)  inspection, 
test  and  operating  statns,  (7)  non- 
confonning  iitais,  (8)  corrective  action. 
(9)  records.  ($0)  audits.  NRC  inspections 
will  focus  oniflie  implementation  and 
the  effectiveitss  of  tlwse  quality 
contrcris  as  d^fecribed  in  die  regulatory 
guide. 

Based  on  th^  rule  and  regulatoiy 
guide,  those  ^ants  with  an  already  low 
risk  from  station  blackout  would  be 
required  to  withstand  a  station  blackout 
for  a  relatively  short  period  of  time  and 
probably  woMd  need  few.  it  any. 
modifleationf  ns  a  result  of  the  rule. 
Plants  with  cf^rently  higher  risk  from 
station  bladcpbt  would  be  required  to 
withstand  somewhat  longer  duration 
blackouts.  D^^ding  on  dieir  existing 
capability.  the»e  plants  mi^t  need  to 
make  hanhmue  modifications  (such  as 
incraasing  station  battery  capacity  or 
condensate  storage  tank  capacity)  in 
order  to  a^jwith  the  longer  station 
blackout  durason.  Hie  rule  requires  that 
each  light-wa^er-co<ded  nuclear  power 
plant  licensee)  to  opoate  must  be  able  to 
withstand  for!$  specified  duration  and 
recover  from  ^i  station  blackout  The  rule 
requires  eachl^lant  to  perftxm  a  coping 
analysis  and  Identify  the  ccqring 
duration,  aki^  with  the  basis  therefor 
and  a  descripttDn  of  procedures 
established  for  coping  and  recovery.  If 
modifications  to  equiiment  or  plant 
procedures  arp  necessary,  these  ara  to 
be  identified  4^d  a  sdiedule  provided 
for  implement^  such  d^anges. 

It  should  bel  ^oted,  based  on  all 
evidence  that  ritaff  has  on  hand,  that  no 
undue  risk  ex<«ts  with,  or  without,  the 
promulgation  dt  the  station  blackout 
rule.  However,  station  blackout  may  still 
remain  an  important  contributor  to 
residual  risk,  this  station  blackout  rule 
will  enhance  wety  by  accident 
prevention  ana  thoeby  reduce  the 
likelihood  of  si  core  damage  accident 
being  caused  Mr  a  station  blackout 
occurrence.  This  does  not  mean 
however,  that  ttirther  enhancements  bi 
reducing  the  oivterall  residual  risk  are  not* 
achievable  byi^dditional  improvements 
in  severe  acdiltat  management,  given 
the  assumptio|i!diat  core  damage  occurs, 
whether  firam  ^tion  blackout 
sequences  or  oiier  causes  (such  as 
small  or  large  |4ss-of-coolant  accident 
sequences).  Idf  atives  that  jntivide  such 
safety  enhancnients  (through 
improvements  Iqf  core  damage 
management  pH>cediires)  are  currently 
being  pursued  biart  from  the  station 
blackout  rule,  t  lerefore,  this  nple  should 


be  viewed  as  being  in  the  same  accident 
preventicm  context  as  the  ATWS  rule 
(S  50.02)  and  the  fire  protection  rule 
(S  50.48)  in  that  it  recognises,  as  the 
other  two  rules  recognizev  multiple 
failure  possibilities  resull|ing  from 
common  cause  efiiects  diet  should  be 
addressed.  This  concern  has  been 
recognized  in  the  Introduoion  to 
Appendix  A  of  10  CFR  Pit  sa 

Proposed  Kuie 

On  Mardi  21. 1988,  the  Commission 
published  a  pnqiosed  rul^  in  the  Federal 
Regislar  (81  PR  9829)  thati  would  require 
(1)  light-water«ooled  nudlear  power 
plants  to  be  capable  of  ce^rii^  with  a 
station  blackout  for  a  qiedfied  duration, 
and  (2)  licensees  to  determine  the 
maximum  dnrattoo  for  which  their 
plants  as  currently  designed  are  able  to 
cope  with  a  station  bladcoot  A  9&4ay 
comment  period  expired  on  June  19. 
1966. 

On  April  3. 1986  (13  days  after  the 
proposed  rule  was  published),  the  NRC 
published  in  the  Fedanl  Ragfaitar  (51  PR 
11494)  a  notice  of  availability  and 
request  for  comments  on  a  draft 
regulatory  guide  entitled  "Station 
Blackout"  (Task  SI  501-4).  This  draft 
guide  provided  guidance  for  licensees  to 
comply  with  the  proposed  station 
bladcout  rule.  Many  letters  commenting 
on  the  proposed  rule  also  included 
comments  on  the  draft  regulatory  guide. 
Responses  to  these  comments  provided 
below  address  the  public  comments  on 
the  draft  guide  as  well  as  on  the 
proposed  rule. 


on  tfie  hoposed  Role 

The  Commission  receives  53  lettera 
commenting  on  the  proposed  rule.' 
Forty-five  of  these  were  from  the 
nuclear  industry,  comprised  of  electric 
utilities,  consortiums  of  dectric  utilities, 
vendors,  a  trade  association,  and  an 
ardiitect/engineering  firm.  Other  letters 
were  sulnnitted  by  the  Union  of 
Concerned  Sdentists,  the  Department  of 
Nuclear  Safety  of  the  State  of  Illinois,  a 
representative  of  die  Professional 
Reactor  Operator  Society,  a  citizens 
group,  a  consultant,  and  three 
individuals.  Largely,  ^  industry 
comments  were  opposed  to  generic 
rulemaking  to  resolve  the  station 
blackout  issue.  The  Nuclear 
Management  and  Resoiuves  Council 
(NUMARC),  fbimeriy  the  Nuclear 
Utilities  Management  and  Resources 
Committee,  sulmiitted,  along  with  its 
comments  on  the  proposed  rule,  a  set  of 
four  industry  initiatives  that  it  believes 
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would  resolve  this  issue  without 
rulemaking.  Thirty-nine  of  the  industry 
letten  siqqiorted  NUMARCs  submittal. 
NUMARC  proposed  a  fifth  initiative  (see 
item  21)  by  letter  dated  October  6, 1967. 
On  the  other  hand,  the  Union  of 
Concerned  Scientists,  the  Illinois 
Department  of  Nuclear  Safety,  and  the 
citizens  group  supported  the 
Commisskm's  objective  in  the  proposed 
rule,  but  did  not  believe  the  rule  and 
guidance  associated  with  the  rule  went 
for  enough  to  reduce  the  possibility  of  a 
serious  accident  that  could  be  initiated 
by  a  total  loss  of  ac  power. 

Every  letter  was  reviewed  and 
considered  by  the  staff  in  formulating 
the  final  resolutioo  of  USI A-44.  Because 
of  the  large  number  of  comments,  it  was 
not  practical  to  prepare  formal 
responses  to  eadi  one  separately. 
However,  since  many  comments  were 
on  similar  subjects,  the  discussion  and 
response  to  the  comments  have  been 
grouped  into  the  foUowring  subiects:  * 

1.  Quality  classification  of  modificatioiu. 

2.  WhetlMr  die  backfit  analysia  adequately 
implemento  the  Backfit  Rule. 

S.  Cost-benefit  and  whether  1 50.83  meets 
"subetantia]  increase  in  the  overall  protection 
of  the  public  health  and  safety". 

4.  Vt^tfaer  NRC  should  require  substantial 
improvemenU  in  safety  that  go  beyond  those 
proposed  in  this  ndenuking. 

5.  The  need  fat  generic  rulemaking. 

e.  Applicability  of  the  proposed  i  5043  to 
specific  pbmta. 

7.  Plant-spedfic  features  and  capabilities. 

8.  The  source  term  used  to  estimate 
consequences. 

9.  ^edfidty  on  the  extent  of  required 
coping  studies. 

10.  Acceptable  duration  for  coping  with  a 
station  blackout 

11.  Credit  for  alternate  or  diverse  ac  power 
sources. 

12.  Trends  on  the  reliability  of  ac  power 
sources. 

13.  Sharing  of  eneigency  diesel  generators 
between  units  at  multi-unit  sites. 

14.  Certification  of  the  definitions  of  station 
t>iackout  and  diesel  generator  failure. 

15.  Specificity  and  darificatioa  of 
requirements. 

10.  Technical  comments  on  ^fUREG-103^. 

17.  Rdationship  of  USI  A-44  to  other  NRC 
Generic  Issues. 

18.  An  shemative  of  plant-spedfic  I 
probabilistic  assessments. 

19..Prooednres  and  operator  actions  durii^ 
station  blackout 

20.  Schedule  provisions  in  the  proposed 

isaes. 

21.  Industry  initiatives. 

The  comments  and  responses  to  each 
of  these  subiects  are  presented  on  the 
following  pages. 


'ThcflralfouriabiadtartaiMoaawirfchtfM'  , 
CommiMioaan  ipedficaliy  rtqiMatad  pabUc 
commenta  wfam  Iha  prapoMd  nik  waa  pwhlithad 
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1.  Quality  Classification  of 
Modifications 

The  Commission  requested  comments 
on  whether  the  staff  should  give  further 
consideration  to  upgrading  to  safety 
grade  the  plant  modifications  niseded  (if 
any)  to  meet  the  proposed  rule. 
Upgrading  to  safety  grade  would  further 
ensure  appropriate  licensee  attention  is 
paid  to  maintaining  equipment  in  a  high 
state  of  operability  and  reliability. 

Comments — ^The  prevailing  view  by 
industry  on  this,  subject  is  represented 
by  the  following  comments  submitted  by 
NUMARC: 

Quality  classification  is  unnecessary— 
Equipment  used  to  prevent  or  respond  to  a 
station  blackout  should  Im  sufficiently 
available  and  operable  to  meet  its  required 
function.  To  this  extent  the  CommissioQ's 
desire  that  appropriate  attention  l>e  paid  to 
maintaining  a  sufficiently  high  state  of 
operability  and  reliability  is  appropriate.  The 
point  of  departure  begins  with  the  method  for 
achieving  this  obiective.  Specifically,  by 
itself,  a  "safety  grade"  classification  sdieme 
does  not  solely  equate  with  high  states  of 
equipment  operability  and  reliability.  Such 
classification  systems  too  often  can  become  a 
documentation  exercise  more  than  a  process 
for  providing  the  requisite  level  of  system 
functionality. 

Duquesne  Light  agreed  «vith  this  view 
and  expressed  the  following  comments: 

Any  plant  modifications  or  additional 
equipment  required  to  meet  the  proposed  rule 
should  not  be  specified  safety  grade.  For 
equipment  which  is  to  be  manually  started 
and  placed  in  service  for  testing  or  in  the 
event  of  a  loss  of  power  condition  there  is  no 
necessity  for  spedfying  safety  grade  since 
adequate  reliabiUty  can  be  obtained  through 
normal  surveillance  testing  and  the  proper 
maintenance  of  commercial  power  plant 
equipment  The  cost  difference  in  safety 
grade  vs.  commercial  ^ade  modifications  is 
significant  and  must  l>e  emphasized. 

The  opposite  point  of  view  was  taken 
by  the  lUiaois  Department  of  Nuclear 
Safety. 

No  credit  should  be  given  for  the  capability 
of  equipment  to  respond  to  a  station  blackout 
unless  the  equipment  was  originally 
designed,  constructed,  inspected, 
performance  tested,  qualified,  certified  for  the 
intended  safety-related  purpose,  and  the 
equipment  is  maintained  to  the  highest 
industry  safety  standards. 

Gulf  States  Utilities  commented.    ■ 

The  proposed  rule  does  not  provide 
sufficient  direction  on  the  quaUty 
classification  of  plant  modifications  that  may 
l>e  required  to  meet  the  rule.  *  *  *  the  quality 
classification  of  plant  modifications 
implemented  to  meet  the  proposed  rule 
should  be  commensurate  with  classification 
of  the  system  they  support 

Response— The  proposed  {  50.63  does 
not  specifically  address  the  topic  of 
safety  classification  of  plant 


modifications;  however,  detailed 
guidance  is  provided  in  Regulatory 
Guide  1.1S5  dealing  widi  quality 
assurance  and  equipment  specifications 
for  non-safety-related  equipment  Any 
safety-related  equipment  used  either 
presently,  or  in  modifications  resulthig 
from  this  rule,  should  meet  the  criteria 
currently  applied  to  such  equipment 

The  technical  analyses  performed  for 
USI A-M  (NUREG-1032)  show  that 
plant-centered  events  (i.e.,  those  events 
in  which  design  and  operational 
charactecistics  of  the  plant  itself  play  a 
role  in  the  likelihood  of  loss  of  offsite 
power),  and  area-  or  weather-related 
events  (e.g.,  grid  reliability  or  external 
influences  on  the  grid)  are  the  dominant 
causes  of  loss  of  offsite  power.  Neither 
seismic  events  nor  events  related  to 
single  failure  causes  were  found  to  be 
major  contributions  to  loss  of  offsite 
power.  Therefore,  both  the  staff's 
findings  and  public  comments  received 
do  not  support  an  explicit  need  for  plant 
modifications  for  coping  with  station 
blackout  to  be  seismically  qualified. 

The  substantial  increase  in  protection 
sought  by  this  rule  can  be  achieved  by 
modifications  i^ch  meet  criteria 
somewhat  less  stringent  than  generally 
required  by  safety  grade  criteria.  Safety- 
related  equipment  modifications  to  meet 
all  safety-grade-related  criteria  would 
be  more  burdensome  and  expensive  and 
would  likely  achieve  only  a  very  small 
further  reduction  in  riJik.  The  major 
contributors  to  the  residual  risk  of  loss 
of  offsite  power  are  adequately  dealt 
with  by  modifications  which  conform  to 
the  quali^  assurance  and  equipment 
spedficanon  guidance  provided  hi 
Regulatory  Guide  1.15S. 

Z  Whether  the  Backfit  Analysis 
Adequately  Implements  the  Backfit  Rule 

In  addition  to  comments  on  the  merits 
of  the  proposed  rule,  the  Commission 
specifically  requested  comments  on 
whether  the  backfit  analysis  for  this  rule 
adequately  implements  tiie  Badcfit  Rule. 
S  50.109  of  10  CFR  Part  50. 

Comments — ^The  Commission 
received  two  differing  views  in  response 
to  Uiis  request  On  one  hand.  NUMARC 
expressed  the  view  that  the  proposed 
rule  does  not  meet  the  backfit  rule 
standard  because  the  analysis  of  the 
factors  set  forth  in  S  S0.100(c)  were  not 
adequately  considered  by  tiie  staff. 
Specifically.  NUMARC  stated: 

1.  Installation  and  continuing  costs 
associated  with  the  backfit  have  been 
underestimated. 

2.  Potential  impacts  on  radiological 
exposure  of  facility  employees  should  be 
further  addressed. 


3.  The  relationship  to  proposed  and 
existing  regulatory  requirements  should 
be  considered  further. 

4.  Potential  impacts  of  differences  in 
facility,  type,  design,  or  age  should  be 
considered  further. 

5.  The  reduction  in  risk  bom  offsite 
releases  to  the  public  has  been 
overestimated. 

On  the  other  hand,  the  Ohio  Citizens 
for  Responsible  Energy  (OCRE)  and  die 
Union  of  Concerned  Scientists 
commented  that  the  badcfit  rule  should 
not  apply  to  the  proposed  rule.  OCRE 
took  the  position  that  "application  of  die 
backfit  rule  to  (NRq  rulemakings  *  *  * 
is  plainly  illegal"  and  the  Commission 
is  not  empowered  to  consider  costs  to 
licensees  in  deciding  whether  to  impose 
new  requirements.  "Hie  Union  of 
Concerned  Scientists  commented  that 
tiie  cost-benefit  analysis  should  not  be 
applied  in  this  case  because  safety 
improvements  are  needed  to  secure 
compliance  with  existing  NRC 
regulations,  specifically  General  Design 
Criterion  17,  Electric  Power  Systems 
(Appendix  A  to  10  CFR  Part  50). 

Response— NUMARCt  comments  on 
the  backfit  analysis  were  taken  into 
accotmt  by  the  staff  in  revising  the  draft 
version  of  NURK^-1109,  "R^^tory 
Backfit  Analysis  for  the  Resolution  of 
Unresolved  Safety  Issue  A-M.  Station 
Blackout"  and  a  separate  appendix  that 
addresses  the  factors  in  t  S0.100(c)  was 
added  to  that  report  All  but  Item  2 
above  are  on  the  same  subjects  as 
letters  from  other  commenters  and  are 
discussed  in  more  detail  under  subjects    . 
3  (Item  1),  e  (Item  4),  8  (Item  5).  and  17 
(Item  3)  in  this  section.  NUMARCs  Item 
2,  the  potential  impact  on  radiological 
exposure  of  facility  employees,  would 
need  to  be  assessed  in  detail  only  if  it 
were  a  major  factor  in  the  value-impact 
analysis.  The  effect  of  radiological 
exposure  on  facility  employees,  if  any. 
would  be  extremely  small  in  comparison 
to  the  reduction  in  radiological  exposure 
to  the  public  6t>m  accident  avoidance. 
Therefore,  this  factor  would  have  no 
impact  on  the  overall  value-impact 
analysis. 

•  Contarary  to  OCRE's  and  the  Union  of 
Concerned  Scientists'  comments,  the 
Commission  may  subject  the  rulemaking 
process  to  internal  controls.  Moreover, 
the  Commission  is  empowered  to 
consider  the  costs  of  incremental  safety 
improvements  whidi  go  beyond  the 
level  of  safety  necessary  to  ensure  no 
undue  risk  to  the  public  healtii  and 
safety.  See  UCS,  et  al,  v.  NRC.  D.C  Cir. 
Nos.  8&-l~57  and  86-1219  (August  4. 
1967).  The  improvements  embodied  in 
S  50.63  go  beyond  the  level  of  safety 
necessary  to  ensure  no  undue  risk. 
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Finally,  coiktrary  to  the  Union  of 
Concerned  I  llcientists'  comment  on  GDC 
17.  new  8talt|on  blackout  measures 
cannot  be  i^iposed  on  licensees  as  a 
matter  of  cpqipliance  with  GDC  17, 
under  the  ck^pliance  exception  in  the 
backfit  rulii  S  50.100(aH4)(i).  GDC  17 
does  not  eid^licitly  require  that  each 
plant  be  able  to  withstand  station 
blackout  fo^a  specified  time,  or  that 
each  licensjae  perform  a  coping 
assessmenl^d  make  whatever 
modifications  may  be  necessary  in  the 
light  of  that  Assessment  Nor  are  any  of 
these  hjghlijspecific  requirements 
logically  coUpelled  by  any  part  of  GDC 
17.  Moreover.  GDC  17  has  never  been 
interpreted  |by  the  staff  or  the 
Commission  to  contain  these  specific 
requirements.  Thus,  to  impose  diem 
under  GDC  17  would  amount  to  a 
backfit  whidi  resulted  from  a  new  staff 
and  CommilBBion  interpretation  of  GDC 
17. 

The  issue  in  this  rulemaking  is 
whether  so*ie  additional  protection  is 
warranted  iMyond  that  already 
provided.  Tii|e  Commission  is  entitled  to 
inquire,  anc^  keek  public  comment  on. 
whether  ad^tional  safety  measures 
should  be  iitf)osed  where  there  is  a 
substantial  tticrease  in  the  overall 
protection  qI\  public  health  and  safety 
and  the  cosj  bf  im|rfementation  is 
justified  in  View  of  this  increased 
protection.  [ 

3.  Coet-Bentpt  Analysis  and  Whether 
§5a63Meeiithe  "SubstanUal Increase 
in  the  Oven  mProteqtion  of  the  Public 
Health  and  f^fety" 

Chairman  ^ech  and  Commissioner 
Roberts  reqtiissted  comments  on  the 
analysis  of  cost  benefit,  value  impact, 
and  safety  improvements  and  the 
station  blaqcDut  standing  on  the  overall 
risk  (e.g.,  is  tlie  reduction  of  risk  only  a 
small  perceatage  of  the  overall  risk,  or  is 
it  a  major  component  of  an  already 
small  risk?).i  Chairman  Zech  and 
Cominissioi^>  Roberts  were  particulariy 
interested  ill  Specific  comments 
assessing  whether  or  not  this  proposal 
meets  the  "Substantial  increase  in  the 
overall  protection  of  the  public  health 
and  safety  *  *  *"  threshold  now 
required  by  the  backfit  rule. 

Commentkt-{A)  One  of  ^e  major 
comments  by  industry  on  the  cost- 
benefit  analMis  was  that  the  costs  of 
implementing  the  proposed 
requirements  have  been  underestimated. 
NUMARC  all  d  the  Atomic  Industrial 
Forum  (AIF|iM>mmented  that  the  cost 
estimates  forjiardware  modifications 
reported  in  MlJREG/CR-3840,  "Cost 
Analysis  for' Potential  Modifications  To 
Enhance  the  AbOity  of  a  Nuclear  Plant 
To  Endure  Station  Blackout,"  were  too 


low.  Commonwealth  Edison  and  other 
utilities  felt  that  performance  of  an 
analysis  to  determine  the  mavimittn 
duration  a  nuclear  plant  could  cope  with 
a  station  blackout  would  be 
substantially  costlier  than  what  is 
estimated  in  NUREG-1109.  Industry  also 
expressed  concern  that  the 
inteipretatitms  associated  with  the 
proposed  rule  could  lead  to  substantial 
costs  above  those  addressed  by  the 
NRC  staff  in  its  backfit  analysis.  AIF 
commented  that  "The  estimate  of  120 
NRC  man-hours  per  ^ant  (for  NRC 
review]  *  *  *  appears  inadequate  to 
account  for  technical  review  and 
evaluation  of  the  determination  of 
maximum  coping  capability  and  of  the 
description  of  station  blackout 
procedures  w^ch  tiie  rule  would  require 
each  licensee  to  submit." 

(B)  Several  commenters  expnsaed  the 
view  that  the  NRC  failed  to  consider  all 
the  risks  associated  with  a  station 
blackout  in  its  value-impact  assessment 
The  Union  of  Concerned  Scientists 
thou^  independent  failures,  in  addition 
to  failures  that  lead  to  a  statimi 
blackout  should  be  included.  One 
individual  stated  tiiat  "both  NRC  reports 
[NUREG-UOQ  and  NUREG-1032]  are 
completely  deficient  in  diat  neitiier  look 
at  sabotage."  OCRE  commented  that 
seismic  events  should  also  be 
considered. 

(C)  Witii  respect  to  safety 
improvements  and  overall  risk,  different 
points  of  view  were  expressed.  On  one 
hand.  NUMARC  commented  that  while 
the  risk  reduction  might  be  laige  for  a 
limited  number  of  plants,  the  risk 
reduction  associated  with  the  majority 
of  plants  will  be  small.  Thus,  as  a 
general  matter,  the  reductions  in  risk 
offered  by  the  proposed  rule  constitute  a 
small  percentage  of  die  oveall  risk,  a 
risk  which  is  already  small  (and 
acceptable).  AIF  stated  that  diere  is  no 
standard  by  which  to  conclude  that 
"substantial  additional  protection  will 
be  realized." 

A  different  view  was  expressed  by  the 
Union  of  Concerned  Scientists  who 
stated  diat  "station  blackout  is  cleariy  a 
major  component  of  the  total  risk  posed 
by  operating  nuclear  plants.  Hie 
magnitiide  of  die  total  risk  is  largely 
unlaiowable  due  to  the  enormous 
uncertainty  which  surrounds 
probabilistic  assessments." 

Response~-{A)  In  order  to  adequately 
respond  to  industry's  comments  above, 
the  staff  and  NRC  contractors  reviewed 
the  cost  estimates  associated  with 
implementing  the  station  blackout  rule. 
Based  on.this  review,  the  estimated 
costs  for  hardware  modifications  were 
reviewed  and  are  in  the  range  of  fit>m  20 


percent  to  almost  140  percent  greater 
than  the  estimates  in  NUREG/CR-3840. 
depending  on  the  specific  modification 
considered.  On  average,  the  cost 
estimates  for  hardware  backfit  were 
found  to  be  approximately  80  percent 
greater  dian  estimated  in  NUREG/CR- 
384a  However,  the  cost  estimates  in 
NUREG/CR-3840  were  not  used  by  die 
staff  in  the  value-impact  analysis  in  the 
draft  version  of  NUREG-1109  wheia 
estimates  approximately  100  percent 
greater  than  the  NUREG/CR-3840 
estimates  were  used.  Therefore,  the 
revised  cost  estimates  used  in  the  final 
value-impact  analysis  are  not 
significantly  different  from  die  estimates 
used  in  the  draft  version. 

Industry's  comments  on  the  costs  to 
assess  a  plant's  capability  to  cope  with 
a  station  blackout  were  based  on  the 
proposed  rule  that  required  an 
assessment  of  the  maximum  coping 
capability  and  the  potentially 
unbounded  nature  of  such  an 
assessment  Based  on  public  comments, 
the  Commission  has  revised  the  final 
rule  to  modify  the  requirement  for 
licensees  to  determine  the  maximum 
coping  capability.  (See  response  to 
public  comments  in  subject  number  9.) 
Instead,  a  coping  assessment  is  required 
only  for  a  specific  duration.  The  cost  for 
sudi  a  study  is  estimated  to  be  from  70 
to  100  percent  higher  than  the  original 
estimates  by  die  staff,  and  these  revised 
costs  are  usied  in  the  final  value-impact 
analysis. 

Thie  staff  revised  its  estimate  of  die 
resource  burden  on  NRC  for  review  from 
120  to  175  person-hours  per  reactor.  Tliis 
revision  was  based  on  technical  review 
required  for  other  comparable  NRC 
activities. 

(B)  The  technical  analyses  performed 
for  USI A-44  indicated  diat  die 
contribution  to  core  damage  frequency 
from  independent  failures,  in  addition  to 
failures  that  must  occur  to  get  to  a 
station  blackout  is  low.  Likewise, 
results  of  USI  A>-44  studies  and  odier 
probabilistic  risk  assessments  have 
shown  that  for  station  blackout 
sequences,  the  contribution  to  core 
dcunage  frequency  from  seismic  events 
is  low. 

Not  all  events  can  be  anal}rzed  on  a 
probabilistic  basis.  Sabotage  is  an 
example.  Even  though  sabotage  was  not 
explicidy  considered  in  the  stafTs  value- 
impact  analysis,  it  is  discussed  in 
NUREG-1109  under  odier 
considerations.  These  considerations 
support  the  conclusion  that  a  station 
blackout  rule  will  provide  a  substantial 
safety  benefit 

(C)  The  revised  value-impact  analysis 
performed  for  die  resolution  of  USI  A-44 
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indicatei  dot  ttete  are  •ubstaatial 
bowfita  in  tenu  of  redaced  core 
diaage  freqaeacy  aad  mdaced  riak  to 
the  public  tint  rank  bom  the  elation 
blacknat  nle,  and  Ike  coats  are 
waiianled  ■  light  af  (heM  benefits.  The 
beat  estianle  for  Iha  overall  value- 
impact  r^io  is  2.40S  penan-nn  per 
mitliaa  dottais.  Bvea  if  tfaoee  plants  with 
tlie  highest  riak  (aad  dwreCore  Ae 
greatest  riak  reductiaa}  vera  not 
conaiderad.  tin  valne-haqiact  ratio  for 
the  rpHiainiag  plants  is  still  fisvorabie 
(i.e.,  ^KMit  1.500  peison-rem  per  niilion 
doUm). 

Analyses  leported  in  NUREG-Iisa 
"Reactor  Risk  Refeience  DiiisbiiH" 
(draft  issued  for  coaaMat  m  Mnaary 
1987).«  indicate  that  station  blackout  is 
a  doniaant  riak  ooaMbatar  lo  overall 
residaal  riak  for  Most  of  the  six  plants 
analyzed.  These  resaks  aupport  the 
coraaMat  by  the  Union  of  Gonoemed 
Scientists  in  reaponae  to  the 
Conunissioaer's  leqaest  far  coaunents 
on  this  sabiact 

4.  Wnether  NRC  ShoafdReguiw 
Substantia!  Improwements  ht  Safety  that 
Go  BcyoiKJ  Those  Pwposed  in  this 
Rulemaking 

Commissioner  Asselstinc  requested 
coraments  on  whether  the  NRC  should 
require  subetaatial  iapmvriarntn  in 
safety  with  respect  to  station  blackout, 
like  Oiose  being  anooaapliahed  in  some 
other  coimtries,  which  can  be  achieved 
at  reasonable  cost  and  which  go  beyond 
those  proposed  in  this  rulemaking. 

Comments — NRC  received  eight 
letters  that  included  comments  on  this 
subjecL  Five  of  these  were  from  the 
nuclear  industry,  none  of  which  felt  that 
the  approach  to  station  blackout  taken 
in  European  countries  should  be  ased  to 
justify  safety  improvements  that  go 
beyond  the  proposed  S  5a63.  The  main 
justilication  for  industry's  aigmaeat  is 
that  foreign  countries  may  have  reasms 
for  requiring  activities  that  dlBer  hrom, 
or  exceed,  those  in  the  VJS.  For  example. 
Washington  Public  Power  Si^iply 
Systems  (WFPSS)  commented.  "It  is  not 
apparent  that  the  details  of  U.S.  grid 
stabilities  and  onsite  power  reli^ulities 
are  substantially  similar  enough  to  those 
found  abroad  to  warrant  a  simple 
adoption  of  these  {European]  measures." 

In  another  comment  from  industry  on 
this  sul^ct  NUMARC  staled  that  there 
are  several  reasons  why  many  of  the 
features  for  copii^  with  a  station 
blackout  in  new  French  nuclear  power 
plants  may  already  exist  at  most  U.S. 


*  Free  siiigie  copiet  may  be  obtitead  bmn  the 
Oiviaion  of  Infonnatioii  Suftpmt  Services.  U.S. 
Nuueai  MgulalMy  ComnlsahMi,  Waahingtoii,  DC 


planls.  In  fsct.  dwy  sud.  The  Fkendi 
approach  to  staBen  Madcout  does  not 
appear  la  depart  sigaiCcanBy  from 
cofraat  vsgaialaiy  appcoaciies  in  flw 
U.S."  SimUsriy.  AIP  staled.  The 
assertfoaaof  exienalve  station  Uadcoot 
OQ|Hog  capaonly  at  fwvigu  (notably 
European)  naolear  powci  plants  are  not 
suffidentty  aiibataatiated  to  serve  as 
even  part  cf  vie  basis  for  me  proposed 
reqirireiaeuls.** 

Hiree  oner  letters  (Uinon  of 
Concerned  Sueulists.  OCRE,  and 
Illinois  Department  of  Nndear  Safely) 
supported  the  NRC  mleaiaking  to 
require  all  plants  to  be  able  to  cope  wifli 
a  station  Uackont,  bot  uiged  the 
CoBunissiuii  to  go  beyond  the  proposed 
rule.  The  flKiiuis  Department  of  Nuclear 
Safety  stated  flmt: 

The  goal  of  holdiaf  the  expoctsd  &aqiiancy 
of  cors  damage  bom  staiaoo  blackout  to  10~* 
per  leaulur-year  it  not  suIDcienlly  atdngent 
Witn  leranrefy  uiuuest  nomncstioiis  to  the 
pTC^eeea  nae.  a  fn^Dsncy  of  TO~  sppean 
achienUe  at  nasoaahle  osSL  SpecAoally, 
the  nfc  ahouM  ssqirirt  BO  lees  dial  V  hours 
decay  heat  iiiu>ai  lapaiitji  iaalaad af  only 
four  or  eight  hoBis  ia  te  prapoaad  lalsi  in  the 
event  of  ■  blackout 

/•Qspufise    iIk  staff  agrees  wini 
indostiy's  ooBaaents  oiat  foreign 
comtries  may  bare  valid  reasons  for 
imposing  requirenwRts  ftM  dffier  from 
or  exceed  those  in  the  U.S.  For  example, 
it  appears  that  dieie  is  a  higjher 
freqaency  of  looses  of  oflslte  power  in 
Fkaiaoe  than  in  te  U.S.  Tins  experience, 
akng  wMl  nemn  safety  objectives,  led 
the  Pkeach  lo  desipi  their  new  stmdard 
nuclear  power  phrals  to  be  aUe  to  cope 
wift  a  very  fong  duration  station 
blackont  (i.e.,  up  to  tfiree  days).  The 
French  safety  approodi  and  their  station 
blackout  design  featores  are 
doounentod  in  NURBG-UOB,  "Analysis 
of  French  (Mnel)  lYcsswiged  Water 
Reactor  Dsaiyi  Dnfeienoes  Oonpafed  to 
Current  US.  FWR  Designs,"  ^ane  1966. 

Tne  Commission  oeneves  mat  the 
staff  has  adequately  considered  foreign 
approadies  in  preventing  core  meh  from 
station  blackont  in  developing  the 
resohition  of  USl  A-44.  Althon^  the 
rale  isqanes  plants  to  be  able  to  cope 
with  station  falackoat  for  a  specific 
duratioa,  that  doratton  is  not  qiecified 
in  the  raw.  Gvudanoe  to  detetnine  an 
acceptable  dwration  is  indhidad  in 
Regulatory  Guide  1.1S5.  This  guidance 
shmM  apply  to  nost  plants,  ^t  if  there 
wera  adaqaate  fnstlnoation.  tfifferent 
lequiicwenls  (eltnei  more  or  less 
stringent  than  the  regidatory  gnde) 
coold  be  applied  to  specific  plants.  The 
use  of  alternate  acaooroes  provides  a 
means  to  adiieve  farther  incremental 
decreases  in  core  melt  frequency. 


5.  The  Need  for  Generic  Ralemaking 
letters  from  the 


A  ^neric  nuenninng  is  Inappnipriate  since 
the  hirtenc  aanner  at  sites  expanencing  a 
loss  of  aB  ofiMs  poanr  Is  satalL  (Texas 
UtiUties) 

The  BtaMoa  Uaskaal  iasoB  shaaU  be 


aat  aaad  Is  ba  aaaahwd  ty  1 
rulemakiag.  £ach  plant  has  I 
pBabehQily  for  a  loas-of-pai»ar  event  baaed 
on  transmisahn  ayslan.  laoation  of  plaat 
and  onaite  power  aystsms.  (Du^eane  U^t) 

The  Comndaaion  need  nOI  poraue  generic 
TulentaKng  In  uidei  to  resoaw  a  non-generic 
iaaue.  n  me  prapeaeo  Matieu  blackoiit  role, 
the  nundiar  ^FplsaMs  af  ooaeera  is 
adoHwIadgsd  is  ha  IhaMad.  (NUMAKCI 

Statiaa  tafachaat  has  haaa  band  ast  to  be  a 
generic  iaaue.  Station  blackout  rialc  ia  plant 
apecific  and.  aeeaadtag  Is  A«  stafTa  owa 
anajyaaa,  thapaopoaal  ssqajwaata  aie 
expected  teiaaalt  in  ■odificaiiw  at  no 
more  than  a  lew  jjariiitiea.  if  st  aaiy.  Requiring 
an  ncenaeea  to  undarlake  cxtenaive  analyaes 
under  the  proviaiona  of  Aie  propoaed  mlea 
when  only  a  small  gionp  of  plants  may  have 
a  need  for  rene<SBl  action  to  not  appropriate. 
(AIF) 

Response    The  Cnmaiesion  beMeves 
that  a  rale  is  appropriate  to  easara  diat 
station  blackout  is  addressed  el  all 
nuclear  power  plants.  The  plant-specific 
features  tiiat  contrfliate  to  risk  for 
station  Uadcool  (e.g.,  (fiesel  generator 
configuration,  prababffity  of  loss  of 
offsite  power)  are  considered  by  the 
staff  in  the  station  bladooot  rsgalatoiy 
guide  to  deteniina  aa  aooeptafaie  ooping 
dumliaa  for  aach  plaot  Bvan  tfaoagh  not 
all  sites  have  experieBoed  a  loas  of 


spowsr.  thenisBotsaiBcient 
assaraBca  that  aoch  evanii  wouM  not 
occur  ia  Aa  folara.  Sinoe  Usloric 
experieaoa  haa  shotm  that  a  total  toss 
of  offsite  power  oocacs  about  oace  every 
10  sits  yrs.  aad  aiany  nadear  plants 
have  operated  far  less  than  tO  years,  it 
is  not  soiprishig  that  some  pfents  have 
experienoad  a  loss  of  offsite  power 
while  othaia  have  not 

Even  thoag^  H  is  Iflcely  that  many 
plants  will  net  need  hardware 
modifications  to  comply  witii  die  rule, 
the  assessment  of  station  blackout 
coping  capability  for  a  spedfic  duration 
and  implementation  of  associated 
procedures  wffl  affect  a  safety  benefit 
for  ril  plants.  Hie  "ftndted  number  of 
plants  of  cancem"  in  NUMARCs  letter 
refers  to  those  plants  having  tiie  highest 
risk  bom  station  blackout  (i.e,  diose 
that  wuuhl  need  hardware 
modifications).  Without  a  plant-spedfic 
assessment,  ^ese  plants  can  not  be 
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identified.  Qten  excluding  these  plants 
from  consideration,  the  stafTs  analysis 
has  shown  ikat  the  improvements  in 
safety  associated  with  the  rule  are 
consistent  with  backflt  considerations 
set  forth  in  B  50.109. 

ft  Applicabmy  of  the  Proposed  §  50.63 
to  Specific  i^ants 

Comweni^h-Fout  letters  included 
comments  or  questions  regarding  the 
applicability  of  the  rule  to  specific 
plants.  For  example,  does  the  rule  aj^ly 
to  high-temperature  gas-cooled  reactors 
(HTGR)  (LeVFort  St.  Vrain)?  What 
about  TMI-eor  plants  that  are  near 
completion  but  will  not  have  an 
operating  lit^nse  prior  to  tiie 
amendmentti  effective  date?  Houston 
Power  and  Ughting  Company  wrote: 

Proposed  Section  saas  provides  scheduler 
guidence  for  iUiplemeiiting  atation  blackout- 
related  modifi4atioiu  on  plants  that  already 
hold  operatingjUcenaees  or  will  be  Ucenaed  to 
operate  prior  Iti  tiie  effective  date  of  the 
amendment  Manta  who  may  be  NTOL's 
[near-term  opjetating  license]  but  will  not  be 
licensed  prior'  to  the  amendment's  effective 
date  should  l>e  accorded  the  same 
compliance  p^fiod  under  parts  (c)  and  (d)  of 
this  section.  Otherwise  this  proposed  rule 
could  be  inteil^ted  to  imply  that  plants  not 
licensed  prioif|o  the  effective  amendment 
date  must  codibly  with  the  rule  and  make  all 
necessary  modifications  prior  to  receiving  an 
OX.  [operatinU  license].  The  rule  should  be 
amended  to  aldress  plants  which  ara 
scheduled  to  t4ceive  an  Oi.  within  a  short 
time  following  Implementation  of  this  rule. 

ResponseJfjRatheT  Uian  identifying 
specific  plaqilB  for  which  the  rule  does 
710/  apply,  §  IS0.63(a)  specifies  when  it 
does  apply  (|Jb.,  "each  light-water- 
cooled  nuclear  power  plant  licensed  to 
operate").  Since  Fort  St.  Vrain  is  an 
HTGR,  the  gteperic  rule  would  not  apply. 
Station  blackout  will  be  considered 
individually  |fbr  that  plant  based  on  its 
unique  desist.  Since  TMI-2  is  not 
licensed  to  operate,  likewise  the  rule 
would  not  a^|ily  to  that  plant.  Any  plant 
licensed  to  operate  after  the  date  the 
rule  becomes  effective  will  comply  with 
the  same  270-day  schedule  for 
information  submittal  applied  to  plants 
previously  lip^nsed.  This  affords  NTOLs 
the  same  coiti|>liance  features  as  plants 
aheady  liceii4ed  to  operate. 

7.  Plant-Spedific  Features  and 

Capabilities]^ 
jl 

Comment9H~A  niunber  of  utilities 
desicribed  plMt-specific  features  and 
capabilities  mat  reduced  the  risk  posed 
by  a  station  blackout  event  compared  to 
Uie  staff's  analysis.  Examples  of  such 
features  are  given  below. 

•  Availab  1  ty  of  alternate, 
independent  t  c  power  sources  such  as 


diesel  generators,  gas  turbines,  or 
nearby  "black  start"  ac  power  sources. 

•  Extremely  reliable  offsite  power 
supplies  because  of  multiple  right-of- 
ways  or  undeiground  feeders  to  back  up 
above  grpund  transmission  lines. 

•  Dedicated  shutdown  systems  and 
associated  diesel  generators  to  meet  the 
fire  protection  requirements  of 
Appendix  R  to  10  CFR  Part  sa 

•  Common  or  shared  systems 
between  two  units  at  multi-unit  sites 
such  as  direct  current  (dc)  power, 
auxiliary  feedwater,  or  diesel 
generators. 

Response— The  analyses  performed 
for  US!  A-44  clearly  show  that  plant- 
specific  features  do  affect  the  risk  fixim 
station  blackout,  and  the  station 
blackout  regulatory  guide  takes  this  into 
accotmt  in  providing  guidance  on 
different  acceptable  coping  durations 
depending  on  the  most  significant  of 
these  features.  Those  plants  with 
extremely  reliable  offsite  and  onsite  ac 
power  supplies  need  only  have  a  very 
short  (e.g.,  2-hour]  coping  duration  to  be 
acceptable.  Plants  tiiat  have  a  dedicated 
shutdown  system  with  its  own 
independent  power  supply  could  take 
credit  for  this  system  to  cope  with  a 
station  blackout  The  final  rule  and 
Regulatory  Guide  1.155  have  been 
clarified  to  give  credit  for  alternate  ac 
power  supplies  (see  response  to  subject 
11). 

Therefore,  the  Commission  believes 
that  for  almost  all  sites,  plant-specific 
differences  have  been  adeqtiately 
accounted  for  in  the  resolution  of  USI 
A-44,  but  the  door  is  open  to  licensees 
who  believe  their  plants  have  additional 
capability  that  should  be  considered  by 
the  staff  in  demonstrating  compliance 
with  the  rule. 

8.  The  Source  Term  Used  To  Estimate 
Consequences 

Comments— NUMARC  and  others  in 
the  industry  commented  that  the 
consequences  of  offsite  releases  that 
would  result  fiom  a  station  blackout 
event  are  overestimated,  and  new 
source  term  information  would  lead  to 
the  prediction  of  much  lower 
consequences  for  this  event  Several 
commenters  felt  that  the  approach  taken 
by  the  staff  to  estimate  consequences  of 
a  station  blackout  event  was  improper — 
decreasing  by  a  factor  of  three  die 
estimated  consequences  of  the  siting 
source  term  (SSTl)  from  I4UREG/CR- 
2723,  "Estimates  of  the  Financial 
Consequences  of  Nuclear  Power  Reactor 
Accidents"  (September  1962). 

AIF  felt  that  "implementation  of  any 
requirements  resulting  ttma  the 
resolution  of  USI  A-44  should  be 
deferred  until  the  results  of  the  source 


term  research  can  be  taken  into 
account"  They  based  this  statement  on 
the  premise  that  if  the  consequences 
used  in  the  staff's  value-impact  analysis 
were  reduced  by  a  factor  of  10.  none  of 
the  alternatives  would  be  feasible. 

The  Union  of  Concerned  Scientists 
expressed  a  different  point  of  view  in 
their  letter  which  said  "*  *  'available 
evidence  indicates  that  the 
consequences  of  an  accident  involving 
station  blackout  may  be  even  worse 
than  tiiose  estimated  eitiier  in  WASH- 
1400  or  the  NRCs  more  recent  stiidies." 
/Ies;ioiise— NRC  has  had  an  extensive 
research  effort  underway  since  about 
1961  to  evaluate  severe  accident  source 
terms.  The  staff  has  reviewed  the  results 
of  this  research  to  take  into  account  the 
public  comments  received  on  tliis 
subject  Since  there  is  still  a  great  deal 
of  uncertainty  regarding  source  terms 
and  associated  consequences,  the  staff 
revised  its  value-impact  analysis  for  USI 
A-44  considering  a  range  of  estimates 
for  consequences  of  a  station  blackout 
The  NRC  research  on  severe  accident 
source  terms  has  resulted  in  the 
development  of  significant  new 
analytical  tools  by  NRC  contractors,  as 
discussed  in  NUREG-0956, 
"Reassessment  of  the  Technical  Bases 
for  Estimating  Source  Terms,"  July  1986. 
The  analyticfd  methods  developed, 
generally  referred  to  as  the  Source  Term 
Code  Package  (STCP),  have  been  used 
to  analyze  a  number  of  severe  accident 
sequences  for  five  reference  plants, 
namely:  Peach  Bottom,  a  BWR  Marie  I 
design:  Sequoyah,  a  PWR  ice  condenser 
Surry,  a  PWR  with  a  sub-atmospheric 
containment;  Grand  Gulf,  a  BWR  widi  a 
Mark  III  containment'  and  Zion.  a  PWR 
with  a  large  dry  containment  (NUREG- 
1150.  "Reactor  Risk  Reference 
Document"  Draft  for  Comment 
February  1967). 

The  results  of  these  analyses  show 
that  releases  from  station  blackout 
sequences  can  be  expected  to  vary 
significantiy  depending  upon  die  plant 
and  the  specific  sequence.  Althotigh 
generalizations  are  difficult  it  appears 
that  calculations  using  the  STCP  yield 
release  fractions  for  most  of  the 
sequences  range  bom  about  one  third  of 
an  SSTl  release  (for  the  case  of  Surry, 
without  condensation]  to  rou^ly  one 
order  of  magnitude  less  than  this. 
However,  the  uncertainties  in  our 
present  imderstanding  also  do  not 
preclude  the  possibility  of  a  laige 
release,  approaching  that  of  the  SSTl 
estimate. 

To  determine  the  consequences  m 
terms  of  person-rem.  ^ven  the  above 
range  of  release  finctions,  data  taken 
from  NUREG/CR-2723  indicate  that  the 
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variation  is  pcnon-rem  aModated 
witk  wkaaea  afanpiHade  SSTt  SST2 
and  SSTS  are  nrtualy  idmieal  to  the 
variadeitt  in  latant  cancer  fataitles  ht 
the  auae  tnree  releases.  IIwm'jw,  the 
estimated  dwoge  in  latent  caaoer 
fatalities  with  release  fraotiiMU  provides 
a  rebahle  indication  of  change  in 
peraon-KBH  as  weU. 

Table  10  in  NlffiBG/CR-«723  presento 
variaiioas  in  estimated  latent  cancer 
fatalities  associated  with  chna^es  in 
SSn  release  fradiaas  (Sor  all  eleaents 
except  Boble  gases).  Tbn  table  shows 
that  a  release  fraction  of  one-third  of  an 
SSn  release  would  yield  a  value  of 
about  50  percent  of  &e  latent  cancer 
fatalities  (and  person-rem)  of  an  SSTl 
release.  Smilarly,  a  release  fraction  of 
one-third  of  an  SSTl  release  would  yield 
an  estimated  persoa-rem  of  about  15 
percent  of  that  associated  with  an  SSTl 
release.  Consequently,  for  value-impact 
calculations,  the  staff  estimated  flie 
range  of  consequences  of  station 
bladcout,  in  terms  of  person-rem,  to  be 
from  0.15  to  0.5  of  the  estimated  person- 
rem  of  an  SSTl  release.  As  noted,  the 
original  value-impact  analysis  was 
based  on  0.3  times  the  estimated  person- 
rem  of  an  SSTl  release. 

With  regard  to  a  possible  delay  in  the 
resohrtion  of  USI A-44  until  "Ijetter" 
source  temn  become  available,  key 
considerations  appear  to  be  when  better 
source  terms  are  Sidy  to  become 
avaiUile  and  to  what  degree 
uncertainties  in  phenomoiology  as  well 
as  difFerenoes  between  investigators 
wiB  be  resolved.  Ahhoi]^  research  on 
sooTce  terms  is  expected  to  continue 
weH  into  the  futnre.  improvements  in  our 
knowledge  are  expected  to  be  laigely 
evunrtioBaiy  beyond  this  point,  in  that 
the  major  phenomena  appear  to  have 
been  acconnted  for,  at  least  in  a  first- 
order  fashion,  boA  in  NRC  as  weD  as 
industry  models.  Resolution  and 
narrowing  of  the  remaining  uncertainties 
would  riso  benefit  from  {improved 
experiments  and  analytical  models  that 
are  Ucely  to  become  availaUe  gradually. 
For  these  reasons,  si^iificandy  better 
sowce  li  I  lau  than  those  picseiitly 
avaiahle  are  Iflwly  to  be  fnthcoming 
only  after  a  naraiber  of  yean.  Since  the 
range  of  severe  accident  soarce  terms 
and  conseqaencee  augy  sted  above  from 
estinwting  station  blackout  sequences  is 
sufficiendy  brond  to  oover  Iflcely 
improvements  m  eonroe  term 
knowledge,  the  resohition  of  IJSi  A-44 
should  not  be  delayed. 

ft  Specificity  on  the  Extent  of  Required 
Coping  Studies 

C<Miune!ji<»— Several  letters  by 
indiMtry  expressed  conceni  that  the 
studies  necessary  to  demonstrate  that  a 


plant  can  nop*  with  a  station  blackout 
an  not  wan  daAnad  ami  oaold 
potentiaWy  be  imbanndtod.  T%ese 
conaaenls  facias  sd  oa  t«po  aiain  points. 
First,  the  prapoaad  rale  required  piants 
to  detetmina  Hm  maiilmimi  daration  tfie 
plmt  ooiM  oope  v*Mi  a  ataHon  blackout, 
yet  fta  draft  regalatotygaideiwJaded 
specific  girfdamie  on  ameptaWe  coping 
durations  (e.g..  4  or  8  hoars). 
Determining  flie  nudmum  duration, 
rather  than  assessing  the  planf  s 
capabifity  for  a  spet^  acceptaUe 
duration,  cooM  be  an  open-ended 
requirement  Aloqg  these  lines, 
NUMARC  stated: 

Unleu  Hie  nquiiad  copiqg  demoagjiation 
is  BpedRcaliy  bounded  tgr  deady  stated 
definitiQas,  assnmitions.  and  criteria,  there 
corid  owiceWsbly  be  himdreds  of  supportlug 
special  sfcrts  anaiyaa  whidi  Scenaen  may 

discmtian  fay  MMdaal  staff  leviswen. 
Under  the  rale  as  psopaaed.  liceasees  cannot 
ascertain  the  ultisMte  rstiaimianats  they  will 
be  expected  to  aiaet  (iadudiog  (he  potential 
plant  modificaSoBS  they  will  need  to  aake] 
to  denunstiate  compKanoe. 

Second,  industry  also  commented  on 
the  potential  opan-andednesa  of 
analyiaea  to  determine  the  operability  of 
equipment  in  envhtmmental  conditions 
resultiqg  from  a  atation  Madrant  (e.g., 
without  hwatiag.  ventilation,  and  afr 
oonditioaing).  Unleas  these  analyses 
were  well  defined,  industry  felt  the 
analyaes  could  be  mudi  asore  costly 
than  eatiauted  by  the  staff.  However, 
NUMARC  amde  the  fbOowing  statement 
relatiqs  lo -the  need  far  det^ied 
preacriptive  requireaaenls  by  NRC  that 
appears  to  contradict  thmr  earlier 
statement 

Tlie  poiHl  is  not  that  legulatiuiu  muBt 

be  preacriptive  by  their  very  natae. 
Prescriptive  leguiatioBS,  which  outline  in 
detail  exactly  what  steps  are  required  by 
licensees  to  satisfy  a  proposed  ngnlation. 
are,  in  maqy  instaaoes,  — imrrssniy  and 
counteipioductive. 

Aa^ioase— With  regard  to  the 
proponed  wquirement  that  eadi  plant 
determine  its  maxiaram  doratioa  for 
coping  wiOi  statian  Uacfcoat  the  staff 
agrees  with  theindastty  oomments.  First 
of  aH.  it  would  be  difficalt  to  adeqaately 
1  doalian'*  in  tUa 
,  if  licanseea  detaifldne 
that  their  plants  can  oope  with  a  atation 
blackont  for  a  apadfied  daratian  and 
restate  ac  power  throng  an  acceptable 
copmg  anidyaiB,  the  additioaal  aafety 
benefit  gained  from  aimpty  the 
knowledge  that  a  longer,  or  *inaxhnum 
duration,"  coping  dontion  exists  is 
sraalL  TUM.  the  ooats  for  aaaesshig 
"maximum  drnntlaB"  w<y  be  U^ier 
since  more  extensive  analysea  wiH  be 
required  to  analyse  a  transient  wMoh 


woaM  go  beyond  the  0(q>ing  analysis  for 
a  spacined  daratioB  and  fecovary  from 
station  Mackout  nKrefore,  the  lule  and 
regulatory  gtdde  have  been  revised 
aooordm^y  to  dnete  the  tequii  emeut  for 
licensees  to  determine  a  plant's 
raaxianim  coping  o^mbili^y. 

With  regard  to  the  coasmenta  on 
assessments  to  determine  equipment 
operdiillty  during  a  station  blackout  the 
staff  feels  stroiq^  that  such 
assessments  are  necessary  to  determine 
a  planf  s  ntpaaae  to  station  blackout 
By  ddeflng  die  reqniwment  to  detennine 
a  plant's  "maximum"  coping  capability, 
the  assessment  of  equipment  operability 
would  not  be  as  costly  as  assumed  by 
industiy.  Cuidaace  on  aocaptaMe  coping 
assessments  is  provided  in  the  station 
bladcout  regulatory  guide.  Also, 
guidelines  to  evaluate  the  effects  of  loss 
of  ventSation  under  station  blackout 
conditions  an  jwovided  in  Appendix  E 
of  NUMARC-BTOa  "Guidelines  and 
Technical  Bases  for  NUMARC 
laitiativns  AdcbaaaiagSlBtian  Bfodcont 
at  U^t  Water  RanctocB."  nmae  efforts 
provide  additioanl  definitions,  criteria, 
and  atandaras  far  Boensees' 
assessments  of  eqmpnent  opeiauinty 
witiiont  the  need  for  "prescriptive 
r^ulations"  by  NBC 

In  order  to  farther  evalant^  indastry's 
comnsnta  on  thia  aaMact,  NRC 
requested  Sandia  National  Laboratories 
to  idenlify  specific  tasks  necessary  to 
detennine  operabfflty  of  equipment 
during  a  statlaa  bhckoat  aind  to 
estimate  the  cost  to  pecfoim  thaae  tasks. 
Resalta  of  this  studty  were  asad  in  the 
revised  value-impact  analyais  peffonaed 
for  this  isaiN  ("Equipawnt  Operability 
Duriag  Station  Blackont  Event." 
NURfiG/CR-«0i2). 

10.  Acceptable  DuratioB  for  Coping  with 
a  Station  Blackout 

Conanento    Several  comments  with 
differiag  view*  were  dfrected  at 
guidance  in  the  ihaft  regulatoiy  guide  on 
acceptable  statton  blackout  coping 
durations  in  order  for  plants  to  comply 
with  the  piopoaad  rale. 

Wasliington  IHil^c  Power  Supply 
commented  that  IK  sfaovld  be  possible 
for  certain  utiBties  lo  demonstrate  [an 
acceptable!  auo  Iwar  blackout"  One 
individual  recommended  "that  a  30 
minute  period  be  a  margin,  and  that  no 
duration  under  4  hours  be  acc^ted  by 
the  staff."  NodeDyne  Engineering 
commented  that  "advanced  reactors 
shoidd  require  tin  capability  to  safety 
widistand  a  statton  bladcout  of  at  least 
8  houra,"  and  the  ffinois  Department  of 
Nudear  Safety  wrote  Aat  "tiie  rale 
should  reqirire  no  less  ten  20  houn 
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ayalstti  oafaddeirt  with 
BMHy  ifwar  than  arerage 
expected  neMaacy  of  loss  of  oCfsite 
poMMCi  woMldUeed  only  a  2-hoar 
capability  to  Ibe  aooeptafale.  Any  plant 
with  miniiwiaiwwiMBid  aacy  in  the  oosite 
SBBQT  acpowar  qnten  coincident 


with  low  nli^iilMy  and  a  aignificutty 
higher  dna  n^^aQp  expected  frequency 
of  loss  of  ofC^ite  power  would  neeid  to 
sabstaatialiyi  ImpimB  its  ac  power 
reUaUlity  or  ^  able  to  cope  with  a 
station  falacktW  for  16  bows. 

11.  Credit  fin^,AHerttate  orDhrene  AC 
Power  Soiuvt^ 

Coamenta^Tea  letters  firam  the 
utility  indHBti|  commented  that  more 
credit  should^  allowad  ior  the 
availability  oi  alternate  power  sources 
such  as  onait^gas  turfaiaes.  The 
commanis  bd^w  represent  the  utilities' 
viewpoint 

Ite  staliaa  bMkoot  rale  alniild  lie 
darifisd  to  ■!!•«  oedk  for  diwrH  Md  VM7 
reliaiOt  oSaito  p^aww  arnicas  or  divene  and 
vaiy  reliaUa  oafite  alecMcal  gaaaralion. 
(Public  Service  Ooiapany  of  Colorado) 

The  option  of  providing  an  additional 
alternate  sourda  of  ac  power  is  eliminated  by 
[the  propoawl  SMolatloB].  Hm  iaoDnsiatency 
in  dds  appraadi  caa  bast  be  oadeietood  by 
ipb  at  a  geoaric  audear 
power  staiiaB.  ttoiado  Edison) 

Ifthalicaaai^wwetDprovidaan 

capable  of  pravSagte  aMsssaiy  ac  power 
to  prevent  ■tatli^blacluwt.  die  licsMee.  .  . 
would  stiU  be  iJBiquired  to  withstand  at  least  4 
hours  wttfwBt  M  power,  flwy  wonld  receive 
no  credit  far  ^additioad  diesd  generator 
in  the  oopiag  aaMyais.  K  dH  koensae  wera  to 
use  that  saae  ffaaal  engine  to  power  a 
ohaiging  paftj  #v«a  ifaai«h  it  woaid  be  of 
less  sigaificsBde  to  sittigBtiaa  efieaclor  core 
damage  than  di«  dIeaalgBBaiatac.  the 
licensee  oMddttke  credit  for  it  in  ceding  writfa 
the  bladceut  f  'fedo  Bdison) 

Since  e  dlesq^powered  cbni^qg  pump  wOl 
not  provide  fior^qnipnent  loading  flexfinlity, 
li^iteg,  vaatHi  tfoo.  iiisUauwutetion.  etc  it  is 
obvioasly  of  lof^w  valee  than  an  additional 
source  of  ac  aoMer.  The  fixed  category 


however,  will  not  pennit  teUiw  credit  far  the 
samediesd  eagfaie  adMn  usedas  egenaeator 
uiaagh  Ine  adasB  TsnsUll^  Cor  die  maddne 
is  the  same.  fMede  Bdbon) 

Beygnaa—The  proposed  regulation 
£d  not  bilaad  to  ipiote  flie  altanutive 
of  addiDe  addiliooal  poiaer  aoaicaa  or 
taldqg  cn^  for  audi  aoaroes  if  tibey 
already  exist  For  axaavle.  as  specified 
in  the  iK!gulatoiy  juida,  if  a  licemee 
added  an  aauisaai^y  diaaal  gsnacator  to 
one  of  its  plants  that  had  nininuun 
redimdancy  la  die  oaaite  emaigencgr  ac 
power  syateia.  flie  anreptahle  atation 
bladkoot  '•-"pj'^  dia^tion  could  be 
reduced.  Far  aooM  plants,  however, 
addlDg  a  diesel  seaanator  woaU  not 

rwwilt  in  a  rsAut^itm  mi  rtia  ai^r^^^f^j 

copiqg  delation,  and  the  point  made  by 
Toledo  Edison  is  a  valid  one.  1^  rule 
and  rqgulataiy  guide  have  been  revised 
to  dai^  diat  alternate  ac  power 
sources  are  given  credit  to  cope  vrith  a 
station  UaclcoBt  pravidad  &at  certain 
criteria  are  met  (eg.,  independence, 
redundancy,  hig^  reliabiliiy, 

nillintwaaiin>,  anH  taytigg} 

IZ  Ttamfa  on  the  RelkMhytifAC 


Commeata—¥ive  letters  Included 
commeats  on  tfie  ididMUty  of  ac  power 
sources.  Four  letters  from  faidustiy  felt 
that  improved  ac  power  reliability 
sboald  be  tetarod  into  the  staff  a 
technical  analysis.  »t'-t  of  fliese 
conunente  inchide  the  feUoariag: 


r  of  lees  ef  aSrita  power 

aclivitMahesbeaidsoBaaBiiV*  *  * 
(Wiihingtaa  Pahttc  Fewar  Siwly  Sfsteffl): 

*  *  'oOiitBpowaraMaiiabiliQriDthe 
absence  irf  rugnilBHna  hii  «^«ftw««rty 
improved  over  the  past  decade.  (Southern 
Caluonta  Bolsuu  Cumpaiiy); 

{NURBG/(ai-«9C7]  *  *  *  ahowi  an 
impnwsBMat  In  iBesel  genwetor  reliability 
ovw  that  shown  tn  the  eariier  deoBBMnt 
rNUREC/CR-ZSee]  (Gaaanl  Bactric):  and 

l^picdly  the  raliability  of  enaite  power 
systems  incBsases  dudag  the  first  Sew  yean 
following  startiv.  (Gelf  Statas  UtMities) 

The  Hfinoia  Department  of  Nodear 
Safety,  on  liie  tfitts  hand,  felt  diat 
potential  vulnerabBittes  stUl  exist  in 
onsite  emergency  ac  power  sjrstems,  and 
licensees  should  deawnstrate  that  they 
have  taloaa  et^s  to  reduce  die 
probaUfity  of  loaa  of  ac  power. 

Aeiipaneo— Hie  ataff  and  its 
oontractors  hav«  extensively  analyzed 
the  faidustry  eiqpeiieaoe  and  trends  in  ac 
power  rdi^dlity  as  docaawnted  fai 
NUREG-img,  NURBG/CR-2g6Q. 
NUREG/GR-«Mt,  and  NURBG/CR- 
4347.  TVends  have  shown  that  two 
aapecta  of  ac  power  rrinbility  have 
improved  soraewbat— die  reduced 
frei|oency  of  losaes  of  ofMte  power  doe 


to  praiit-ceuteiad  vveuls,  and  a  ili^t 
hflprovonenl  In  arenge  diesfll  generator 
nnlauOlly  from  199B  ttiroq^  198S.  "Hiase 
frictors  IwvB  been  tdcen  into  account  in 
the  staff's  analyses  and  tSie  rasolntion  of 
USIA-««.r 


able 


Uadooatis 


limits  on  ac, 
defense  Ja^ikpth 
to  cope  with  a  atatioB 
wanaatad. 

13.  ShonngofaoieigencyDieeel 
Generatore  Batmtva  0M>  at  hiMti-Umt 
Sitee 


ilaltaia&om 
induatiy  atatad  that  BOBM  planti  with 
twouailaonaaitohavaHiaoHMibilityto 
ciosstie  slaftiital  buses  betwaa  units 
and  thaidiofe  have  kveevad  flexibility 
in  providiag  ac  posser.  Siace  the 
magaitaide  of  Ae  alwlrinal  toada 
necesaaqr  to  provide  osn  cooUiV  during 
a  station  btadeout  is  aigatfieaatly  kes 
than  that  required  for  a  das|pi  boais 
accident  it  could  be  possible  to  provide 
ac  power  to  both  miits  at  tfie  alto  using 
only  a  single  diesel  generator. 

AeVKuua—Tlie  pnpoaed  rule  and 
draft  regulatory  guide  do  not  prohibit 
the  approach  discussed  tbaw.  U 
licensees  can  demonstrate  ttat  euch 
crosstie  capability  exists,  prcoedaree 
are  in  place  to  arroaaplish  the  croestie 
and  shed  nonessential  loads  (if 
neoessaiy),  and  no  NRC  regulations  are 
violated  (audi  as  separation,  minimum 
redundancy,  and  independence),  tiien 
credit  woidd  be  given  fur  this  capability 
as  shown  in  Regulatory  Guide  1.155  (i.e., 
rednced  aceepteUe  stotion  blackout 
coping  durations  for  greater  diesel 
generator  redundancy). 

14.  Oar^icatkm  of  the  Defimtione  of 
Station  Blackout  and  Diesel  Gmerator 
Failans 

Conuneata—i^  Three  conunenters 
from  the  utility  induatiy  recommended 
that  die  definition  of  statioa  bladumt  in 
§  50.2  should  be  darified  to  exdade  ac 
power  from  the  station  batteries  through 
inverters.  "Hils  souroe  of  ac  power  from 
the  station  batletfes  woeM  be  avaflable 
in  the  event  of  a  loss  of  botii  the  offsite 
and  onsite  emergency  ac  power  sources 
[i.e«,  oieew  generators). 

(B)  Several  from  industry  commented 
diet  the  definition  of  diesel  generator 
failure  shoidd  be  darified,  particularly 
with  respetst  to  the  treatment  of  short- 
term  failures  that  can  be  recovered 
quiddy.  Sargent  and  Lnndy  Engineers 
commented  that: 

A  definition  of  failure  on  demand  for 
emergency  diasal  gensiaton  needs  to  be 
provided.  Under  the  context  of  a  station 
blaclcout  a  ifiesel  geueialui  which  fails  to 
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start  automatically  upon  detection  of  an 
offsite  power  loss,  but  is  successfully  started 
manually  from  the  main  control  room  or  &t>m 
the  local  control  panel,  should  not  be 
considered  a  failure  on  demand. 

Response — (A)  The  staff  agrees  with 
comment  A  and  revised  the  definition  of 
station  blackout  accordingly. 

(B)  Based  on  actual  experience, 
failures  of  diesel  generators  to  start  due 
to  failures  in  the  auto-start  system  make 
up  less  than  20  percent  of  all  diesel 
generator  failures.  Therefore, 
discounting  these  failures  would  not 
have  a  significant  impact  on  overaU 
diesel  generator  reliability  statistics. 
However,  the  staff  agrees  in  principle 
with  comment  B  and  has  clarified  the 
station  blackout  regulatory  guide  so  that 
auto-start  failures  of  diesel  generators 
need  not  be  counted  in  determining  the 
failure  rate  if  the  diesel  generator  is 
capable  of  being  started  manually 
immediately  after  it  does  not  start 
aut(Mnatically. 

15.  Specificity  and  Clarification  of 
Requirements 

Comments — Public  comments  were 
received  regarding  the  specificity  and 
clarification  of  the  proposed  rule  and 
draft  regulatory  guide.  These  ranged 
from  general  to  specific  comments  as  the 
following  two  excerpts  indicate: 

We  are  concerned  that,  it  the  proposed  rule 
is  adopted,  the  staff  wrill  promulgate 
regulatory  guidance  criteria  which  will  be 
unrealistic  and  excessive,  i.e.,  compounding 
the  event  with  other  accidents,  imposing 
passive  failure  criteria,  applying  seismic, 
environmental  qualification  and  other 
qualifications  to  equipment  that  could 
otherwise  be  used  in  response  to  such  an 
event,  etc  (Maine  Yankee  Atomic  Power 
Company) 

Definitions  of  Pi  and  P2  (in  Table  3  of  the 
draft  Regulatory  Guide]  use  frequency  of 
extremely  severe  weather  and  severe 
weather  interchangeably,  thus  creating 
confusion  in  the  definition.  (Washington 
Public  Supply  System) 

Response — Some  of  the  comments  on 
this  subject  relate  to  other  subjects 
discussed  elsewhere  in  this  section. 
Some  comments  were  quite  specific 
while  others  were  general  in  nature  or 
expressed  views  that  were  not 
substantiated  with  backup  material.  The 
staff  has  taken  these  comments  into 
consideration  and  revised  and  clarified 
the  rule  and  regulatory  guide 
accordingly.  Additional  guidance  is 
provided  in  NUMARC-aTOO  which  has 
been  reviewed  by  the  staff  and 
referenced  in  the  regulatory  guide  as 
providing  a  method  the  staff  finds 
acceptable  for  meeting  Oie  rule. 


16.  Technical  Comments  on  NUREG- 
1032 

Comments — In  addition  to  comments 
on  the  proposed  rule  and  draft 
regulatory  guide,  several  letters 
contained  conmients  on  the  staff's  draft 
technical  report.  NUREG-1032. 
"Evaluation  of  Station  BlackouK^^ 
Accidents  at  Nuclear  Power  Manti^Ns 

Aes/wiise— NUREG-1032  was  issued 
in  draft  form  for  public  comment  in  May 
1985  (50  PR  24332).  The  comments 
received  were  reviewed  and  considered 
by  the  staff  and  resulted  m  a  re- 
evaluation  of  the  technical  analysis. 
Details  of  the  specific  comments  and 
responses  are  not  presented  here. 
Rather,  NlJREG-1032  was  revised 
extensively  over  the  past  year  to 
address  the  public  comments.  In  general, 
the  overall  conclusions  on  the  risk  from 
station  blackout  events  did  not  change 
significantly  as  a  result  of  the 
reanalysis.  One  of  the  major  changes 
resulting  from  the  reanalysis  was  a 
revision  to  the  definitions  of  plant 
characteristics,  especially  the  clustering 
of  plants  into  site  and  weather-related 
groups  (Appendix  A  in  NUREG-1032). 
These  changes  are  reflected  in  revisions 
to  the  guidance  in  the  station  blackout 
regulatory  guide  to  determine  plant- 
specific  acceptable  station  blackout 
coping  durations. 

17.  Relationship  of  USIA-44  to  Other 
NRC  Generic  Issues 

Comments — ^The  major  public 
comment  regarding  the  relationship  of 
USI A-44  to  other  NRC  generic  safety 
issues  was  that  the  proposed  rule  may 
not  be  necessary  or  should  be 
postponed  because  of  ongoing  work  to 
resolve  related  generic  issues.  Some 
comments  were  general  in  nature  such 
as  the  following  one  &t>m  Southern 
California  Edison  Company: 

Promulgation  of  a  final  station  blackout 
rulemakiii^  at  this  time  will  unnecessarily 
complicate  the  final  resolution  of  related 
generic  technical  issue  *  '  *.  The  NRC  must 
develop  and  implement  a  program  to 
coordinate  the  resolution  of  all  power-related 
generic  issues  prior  to  finalizing  any 
individual  proposed  rule. 

AIF  suggested  that  the 
implementation  of  any  requirements  for 
station  blackout  be  deferred  until  the 
requirements  from  USI  A-45,  Shutdown 
Decay  Heat  Removal  Requirements,  are 
known  and  until  the  effect  of  source 
term  changes  can  be  evaluated. 

NU^flARC  mentioned  specific 
proposed  and  existing  regulatory 
requirements  that  should  be  coitsidered 
because  they  could  reduce  the  need  for 
a  station  blackout  rule  (e.g.,  B-56,  Diesel 
Generator  Reliability,  and  GI 23,  Reactor 


Coolant  Pump  Seal  Failures).  Other 
related  issues  mentioned  in  the  public 
comments  were  A-30,  Adequacy  of 
Safety-Related  DC  Power  Supplies,  and 
implementation  of  safe  shutdown 
facilities  to  meet  the  fire  protection 
requirements  of  Appendix  R. 

Response— The  question  that  needs  to 
be  addressed  is  "should  a  requirement 
be  imposed  now  to  reduce  risk,  or 
should  it  be  postponed  until  related 
issues  are  resolved  sometime  in  the 
future?"  Potentially,  this  could  result  in 
substantial  delays,  thereby  not  resolving 
generic  safety  issues  in  a  timely  manner. 
The  staff  has  considered  the  resolution 
of  USI  A-44  in  light  of  the  related  issues 
mentioned  in  the  comments.  Although 
these  issues  are  identified  as  separate 
tasks  within  NRC,  they  are  all  managed 
in  a  well  established  program  that 
coordinates  all  related  issues.  A  brief 
discussion  of  the  most  relevant  issues  is 
presented  below.  (Additional 
information  is  provided  in  NUREG-1109, 
"Regulatory  Analysis  for  the  Resolution 
of  Unresolved  Safety  Issue  A-44,  Station 
Blackout") 

Resolution  of  USI  A-45  will  occur  at 
some  time  following  issuance  of  the 
station  blackout  rule  (S  50.63)  and  after 
plant-specific  station  blackout  coping 
evaluations  have  been  performed  by      ; 
licensees  per  NUMARC/NUGSBO 
Initiative  5,  utilteing  guidelines  provided 
in  NUMARC-8700.  Further,  the 
resolution  of  USI  A-45  is  expected  to  be 
highly  plant-specific  and  focused  on  loss 
of  decay  heat  removal  considerations 
ftom  other  causes  beyond  station 
blackout  Utilization  will  be  made  of  A- 
44  evaluations  (as  applicable)  and  any 
plant  equipment  modification  needs 
identified  from  A-45  will  be  carefully 
evaluated  to  maximize  effective  use  of 
previously  identified  A-44  equipment 
needs. 

Maintaining  emergency  diesel 
generator  reliability,  the  purpose  of  B- 
56,  is  an  integral  part  of  the  resolution  of 
USI  A-44.  However,  the  Commission 
believes  that  additional  defense-in- 
depth  will  achieve  a  substantial 
increase  in  protection  to  public  health 
and  safety. 

The  resolution  of  GI  23  (reactor 
coolant  pump  seal  leakage)  deals  with 
loss  of  reactor  coolant  system  inventory 
and  associated  degraded  can 
conditions.  USI  A-44  deals  with  station 
blackout  induced  effects,  which  result  in 
loss  of  ac  power,  thereby  impacting  a 
broader  spectrum  of  plant  equipment 
and  safety-related  functions.  Although 
the  resolution  of  GI  23  will  contribute  to 
establishing  a  higher  level  of  assurance 
that  seal  leakage  will  be  minimized 
(thereby  minimizing  the  need  for  power 
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b).  resolution  of  GI 23  by 
i  t^  broader  aoope 
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itself  will  I 
ofUSlA 

Some  lioenaaaabave  J 
dedicated  ■h^kbini  syateins  tbat  an 
independent  ^  noma!  and  emeigeocy 
ac  power  to  i|>bet  Appendix  R 
requirementsi  u  applicable,  these 
features  would  be  credited  in  the 
resohitiaii  of  |L|SI  A-44  by  proviiUiig  the 
capability  to  fkpt  with  a  station 
blackout 

Thus,  the  riiolution  of  USI  A-44  is 
coocdinatad  tj4di  related  graeric  issms, 
and  implemeMatton  of  a  final  resohition 
should  not  b0  delayed  further. 
(Response  to  Irinmiwnits  on  the  effect  of 
source  term  cbuiges  is  induded  ia 
subject  nuBibcr  8.) 

18.  Ab  AJtemtMivB  ofPkudSpecific 
Probabilistic  ^isseaunmits 

Coinjne/ito-USeveral  utilities 
suggested  tbajt^  in  lieu  of  die 
requirements  |i^  the  rule,  licensees 
should  be  pei^tted  to  subaut  plant- 
specific  evaliiations  to  dananstsate  that 
the  fi«qneBCf  0  cce  damage  fram 
station  blackMit  eveids  is  tOr*  per 
reactor-year  4^  less.  In  a  similar  vein, 
the  suggestion  >«vas  made  that  NRC 
should  specifi^ia  target  level  of 
reliabili^  for  qc  power  ssrstems  in  order 
to  satisfy  NR^s  criteria  for  core  damage 
frequency.  A  Mw  licensees  submitted 
limited  proba^ilisdc  assessments  to 
show  that  foriaoaie  plants  statian 
Uacfcoat  coaltf  have  a  very  sauU 
probabUity  ol^vere  conseqneiioes. 

iJaiponse-ftbe  Qwiiissiuu  does  not 
predade  iioeiMees  from  mbodttfaig 
plant-specificjirobabifisttc  assessments 
to  support  a  aatennination  that  station 
bladcout  woujf  have  a  very  small 
probability  fo^icansing  core  tiamagg 
However,  theJi^Hirements  of  the  rule 
must  be  met  Tne  Coaunisston  woald 
obseiv«  that  m/o  use  of  probabilistic 
Bsspssmsuti  4^  inqmrtut  as  inpat  to 
the  regutataryi  decisianBsaking  dnt 
cufaninated  inWw  statian  blsckont  rale 
and  related  gddance.  As  expressed  in 
the  Comraiseitifi's  Safety  Goal  Policy 
sUtemant  of  August  IMS  (51 FR  28044), 
the  CoaamissiMi  bos  acquired  a 
reasonable  dq^«e  of  confidence  about 
the  usefulness  and  vtdue  of  probabilistic 
assessments  in  assisting  regalatory 
decisionmaking  on  complex  safety 
issues.  In  ahoMi  such  aasesaments  are  of 
value  in  roBi|i>>mfnhng  and  focusing  the 
more  tracHtioii^l  and  detetmfaiistic 
defensenn-d^Mi  approaches.  On  the 
other  hand,  eif  Hciensee  must  decide 
whether  or  nojtjits  plant-spadfic  ac 
power  coafigtiDition  and  other  related 
equipment  are  sufficiently  unique  to 


tandsobadttalofa 
t  as  part  of 
!  of  I  SOjBS.  The 

^ J  also  indicates 

that  psqbahilistic  asaesaments  are 

mmginal  utility  if  their  only  end  result  is 
to  delay  inle>oon|ilianoe. 

IS.  Proceduret  and  Operator  Actioag 
Diuitig  Station  Biadout 

ComnentB    (A)  Several  letters  from 
industry  oanasated  that  in  response  to 
Generic  Letter  81-01,  "Bnergency 
Procedves  and  TMniag  for  Station 
Blackoat  Bsvals,'*  dated  Ftibvamry  ZL, 
198L  Btiltties  aliMdy  have  piQoedures 
in  place  to  prqmre  plant  operations  for 
station  blackout  events.  Owners'  groups 
have  established  generic  guidance  for 
station  bladcoat  opeietiug  procedures 
lor  licensees  (o  use  in  devekipiug  plant- 
speciuc  procedures.  A  representative  of 
the  Professional  Reactor  Operator 
Society  oommented  tiiafc 

Generic  proosduras  an  used  by  aiost 
operating  fodfities.  Ilieae  procedures  are  not 
carried  into  adequate  dmplk  at  specific  poiver 
plant  operations.  The  industry  lias  relied  too 
heavily  en  generic  procedttres  and  lias  not 
given  a  rsalloak  at  vHiat  specific  steps  most 
be  talun.  ifiliaiMilaliuu  tt  these  procedures 
must  be  laquiMd.  Specific  BsMsoaBce 
procedwes  miiet  be  eatabliaiiad  avl  faOowed. 

(B)  OAer  comments  on  procedures 
related  to  the  timeliness  of  operator 
actions,  both  inside  and  oirtside  the 
oontrol  room.  Houston  toting  and 
Power  suggested  that: 

In  Section  3.1  (Part  B]  (of  the  regulatory 
guide],  the  first  sentence  sltould  t>e  revised  to 
read, 'Conaidaiaiieu  aheuid  be  given  to 
timely  operator  actions  both  inside  and 
outaideoflheoomtnimomtM  *  *  Vso 
that  cMdU  oaa  be  takan  for  existing 
•quipnsBft  that  nay  not  have  aduatioD  and 
control  from  the  oontai  room. 

Illinois  Power  Company 
recommended  tfiat: 

*  *  *  SecHon  C.X3,  Item  3  a  of  the 
proposed  regalatory  guide  should  be  modified 
to  read: 

a.  The  syelMu  should  be  capririe  of  being 
actuated  and  oantralled  bom  dw  ooBlral 
roooh  or  if  etfaeraaaas  of  ooBirol  an 
requirod  («4^  auaual  jiMpias  of  coBlnl 
logics  at  mnaasi  operattoa  of  valves),  it 
should  be  demonsUatsd  that  thaae  steps  can 
be  carried  out  in  a  tinaly  iashinn 


Afli!paase—(^  licensees  may  take 
credit  for  statian  Uackmit  procedures 
already  tai  place  to  ooavly  witii  the 
station  blackout  rule.  However,  for  the 
most  part,  these  procedures  were 
developed  without  having  die  benefit  of 
a  plant-specific  assessment  to  determfaie 
weedier  a  plant  could  withstand  a 
statian  blackout  for  a  spedfic  duration. 
Therefore,  these  procedures  may  need  to 


be  HHxfified  after  licensees  have 
determined  an  acceptable  station 
blackout  oopipg  duration  and  evaluated 
their  plant's  response  (o  a  statian 
blackout  of  tUs  duration. 

(B)  The  staff  agrees  widi  the 
comments  related  to  operator  actions 
outside  the  control  room,  and  the 
regulatory  guide  was  revised 
accordin^y. 

20.  Schedule  Provisions  ia  Proposed 
§50.63 

Comments— Tv/o  letters  contained 
comments  on  the  proposed  ■'**^-V  in 
S  5063.  OCRS  felt  the  schedaliiv 
provieioBs  in  dm  proposed  rule  wera  fsr 
too  generons.  One  faKiividnal 
recommended  that  the  sdiedde  be 
modified  to  require  licensees  to  submit 
within  9  months  of  the  date  of  the 
amendment  a  list  of  modifications  along 
with  a  proposed  schedule  to  implement 
those  modifies  tiows  (Aoconling  to  the 
proposed  rale,  licensees  would  not  have 
to  suhsnit  a  schedirie  for  implementtng 
equipment  modifications  untfl  after  fee 
staff  received  and  reviewed  licensees' 
submittals  on  their  plant's  acceptable 
station  blackout  duration.) 

Response    The  staff  agreed  in  part 
wife  feese  comments,  and  fee  schedule 
was  revised  accordingly.  Section 
50.63(c)(lJ(iil)  now  requires  feat 
licensees  submit  wifein  9  months  after 
fee  rule  is  issued  a  list  of  equipment 
modifications  and  a  proposed  schedule 
for  implementing  feem.  A  final  schedule 
would  be  developed  after  NRC  has 
reviewed  fee  ticensees'  submittal  of 
feeir  planf  s  acceptable  station  blackout 
duration. 

21.  Industry  luitiatives 

Comments — In  addition  to  comments 
on  fee  proposed  rule.  NUMARC 
endorsed  the  following  five  initiatives  * 
to  address  fee  more  important 
contributions  to  station  blackout: 

1.  Each  aiiMty  ariH  review  dMir  ate(s) 
agniast  the  criteria  sperified  in  WUREG-Iioa. 
aad  if  dw  aila(4  faH  imo  the  categoiy  of  an 
eight-hour  site  altar  ■HUring  aU  power 
sources  available,  the  utility  will  take  actions 
to  leottoe  me  8ite(si  oontrftnition  to  the 
overall  risk  of  station  biadcoet  Non- 
hardwan  nhniiges  will  be  ■edit  within  one 
yoar.  Hardwaie  rhangss  will  be  aude  within 
a  reasonaltle  time  thereafter. 


•  MiMAK  iiilia8r  pnpoMd  •  sti  of  few 
inMliv*.  ■Om  flfli  MHtttm  wjmiM^  tha 
ptrfonnance  of  a  oaping  MMMiiiMit  was  providad 
in  NUMARC-eroa  wfafch  WM  tiibiiimad  by  laltar 
Eroiii  |.  Opaka  IMaMAK)  to  T.  Spaia  (MB)  datad 
NMwnriiar  St,  iaS7.  A  cepv  ia  avaMaUa  for  pabkc 
ituvacUoD  aad  canriag  iar  a  Im  at  Oa  NRC  f^Uic 
Document  Room  al  1717  H  StiwI  NW.,  Waahtaialoa 
DC. 
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2.  Each  utility  will  implement  procedures  at 
eachofitssite(s)for 

a.  Coping  with  a  station  blackout  event 

b.  Restoration  of  ac  power  following  a 
station  blackout  event  and 

c.  Preparing  the  plant  for  severe  weather 
conditions  (e.g.,  hurricanes  and  tornadoes)  to 
reduce  the  likelihood  and  consequences  of  a 
loss  of  offsite  power  and  to  reduce  the  overall 
risk  of  a  station  blackout  event. 

3.  Each  utility  will,  if  applicable,  reduce  or 
eliminate  cold  fast-starts  of  emergency  diesel 
generators  for  testing  through  changes  to 
technical  specifications  or  other  appropriate 
means. 

4.  Each  utility  will  monitor  emeigency  ac 
power  unavailability  utilizing  data  utilities 
provide  to  INTO  on  a  regular  basis. 

5.  Each  utility  will  assess  the  ability  of  its 
plant(8)  to  cope  with  a  station  blackout 
Plants  utilizing  alternate  ac  power  for  station 
blackout  response  which  can  be  riiown  by 
test  to  be  available  to  power  the  shutdown 
busses  within  10  minutes  of  the  onset  of 
station  blackout  do  not  need  to  perform  any 
coping  assessment  Remaining  alternate  ac 
plants  will  assess  their  ability  to  cope  for  1 
hour.  Plants  not  utilizing  an  alternate  ac 
source  will  assess  their  ability  to  cope  for  4 
hours.  Factors  identified  which  prevent 
demonstrating  the  capalMlity  to  cope  for  the 
appropriate  duration  will  be  addressed 
through  hardware  and/or  procedural  changes 
so  that  successful  demonstration  is  possible. 

NUMARC  previously  opposed  generic 
rulemaking  and  felt  that  the  first  four 
initiatives  would  resolve  the  station 
blackout  issue. 

Response— These  five  initiatives  now 
include  many  of  the  elements  that  are 
included  in  the  NRC  resolution  of  USI 
A-44.  The  staff  has  followed  up  on  the 
NUMARC  initiatives  through  a  series  of 
meetings  \n  1986  through  1987.  The  result 
has  been  the  development  of  NUMARC- 
8700  which  provides  guidelines  and 
criteria  acceptable  to  the  staff.  The 
procedures  in  NUMARC-8700  have  been 
referenced  in  Regulatory  Guide  1.155  as 
providing  guidance  acceptable  to  the 
staff  for  meeting  the  requirements  of  the 
rule.  Table  1  in  Regulatory  Guide  1.155 
provides  a  cross-reference  to  NUMARC- 
8700  and  notes  where  the  regulatory 
guide  takes  precedence.  NUMARC's 
previous  concerns  have  been  addressed 
in  the  development  of  Regulatory  Guide 
1.155  and  NUMARC-8700. 

Finding  of  No  Significant  Envitonmental 
Impact  AvailaUUty 

The  Commission  has  determined 
under  the  National  Environmental  PoUcy 
Act  of  1969,  as  amended,  and  the 
Commission's  rules  m  Subpart  A  of  10 
CFR  Part  51,  that  this  rule  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
therefore,  an  environmental  impact 
statement  is  not  required.  There  are  not 
any  adverse  environmental  impacts  as  a 
result  of  the  rule  because  there  is  no 


additional  radiologicfd  exposure  to  the 
general -public  or  plant  employees,  and 
plant  shutdown  is  not  required  so  there 
are  no  additicmal  environmental  impacts 
as  a  result  of  the  need  for  replacement 
power.  The  environmental  assessment 
and  finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  and  copying  for 
a  fee  at  the  NRC  Public  Document 
Room,  1717  H  Street  NW..  Washington. 
OC  Single  ccqiies  of  the  environmental 
assessment  and  the  finding  of  no 
significant  impact  are  available  from  Mr. 
Warren  Minners,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  Telephone:  (301)  492-7827. 

Papenvock  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperworic  Reduction  Act  of  1980 
(44  U.S.C  3501  et  seg.].  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
approval  number  3150-0011. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  A  copy 
of  the  regulatory  analysis.  NUREG-1100. 
"Regulatory/Backfit  Analysis  for  the 
Resolution  of  Unresolved  Safety  Issue 
A-44.  Station  Blackout."  is  available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room.  1717  H 
Street  NW..  Washington.  DC  20555. 

Regulatory  Flexibility  Cnttfication 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  e05(b)),  the 
Commission  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  rule  requires  that  nuclear 
power  plants  be  able  to  withstand  a 
total  loss  of  ac  power  for  a  specified 
time  duration  and  maintain  reactor  core 
cooling  during  that  period.  These 
facilities  are  Ucensed  under  the 
provisions  of  §§  50.21(b)  and  50.22  of  10 
CFR  Part  50.  The  companies  that  own 
these  facilities  do  not  fall  within  the 
scope  of  "small  entities"  as  set  forth  in 
the  Regulatory  Flexibility  Act  or  the 
small  business  size  standards  set  forth 
in  regulations  issued  by  the  Small 
Business  Administration  in  13  CFR  Part 
121. 

List  of  Subjects  in  10  CFR  Part  SO 

Antitrust,  Classified  information.  Fire 
prevention.  Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Penalty, 


Radiation  protection.  Reactor  siting 
criteria.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1054.  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  adopting  Uie  following  amendments  to 
10  CFR  Part  SO. 

PART  SO-DOMESTIC  UCENSINQ  OF 
PRODUCTION  AND  UnUZATKM 
FACILITIES 

1.  The  authority  citation  for  Part  50  is 
revised  to  read  as  follows: 

Authotity:  Sees.  102, 103. 104.  lOS.  181. 182. 
183. 186. 180, 66  Stat  836.  937,  938,  948,  953. 
954, 855, 056,  as  amended,  sec.  234. 83  Stat 
1244,  as  amended  (42  U.S.C.  2132. 2133. 2134. 
2136. 2201, 2232, 2233. 2236.  2239.  2262);  sees. 
201.  as  amended.  202, 206. 88  Stat  1242.  as 
amended.  1244. 1246  (42  U.S.C.  5841. 5842, 
5646). 

Section  50.7  also  issued  under  Pub.  L  85- 
601,  sec.  10, 82  Stat  2851  (42  U.S.C  5851). 
Section  saiO  also  issued  under  sees.  101, 185. 
66  Stat  836, 855,  as  amended  (42  U.S.C  2131. 
2235):  sec.  102.  Pub.  L  81-190. 83  Stat  853  (42 
U.S.C  4332).  Sections  50.23. 50.35.  SOJM.  and 
50.56  also  issued  under  sec.  185, 68  Stat  855 
(42  U.S.C.  2235).  Sections  50.33a,  50.5Sa  and 
Appendix  Q  also  issued  under  sec.  102,  Pub. 
L  81-18a  83  Stat  853  (42  U.S.C.  4332). 
Sections  50J4  and  50.54  also  issued  under 
sec.  204. 88  Stat  1245  (42  U.S.C.  5644). 
Sections  50.58, 50.91.  and  S0J2  also  issued 
under  Pub.  L  87-415, 86  Stat  2073  (42  U.S.C 
2239).  Section  8a76  also  issued  under  sec 
122, 68  Stat  038  (42  U.S.C  2152).  Sections 
50.80-50.61  also  issued  under  sec  184. 66  Stat 
854,  as  amended  (42  U.S.C.  2234).  Section 
5ai03  also  issued  under  sec.  lOa  66  Stat.  838, 
as  amended  (42  U.S.C.  2136).  Appendix  F  also 
issued  under  sec  167. 68  Stat  865  (42  U.S.C. 
2237). 

For  the  puiposes  of  sec  223, 66  Stat  858,  as 
amended  (42  U.S.C  2273):  Si  50.10  (a),  (b). 
and  (c),  50.44. 5a46, 50.46.  Sa54,  and  50.80(a) 
are  issued  under  sec  leib,  68  Stat  848,  as 
amended  (42  U.S.C  2201(b)):  {§50.10  (b)  and 
(c).  and  5a54  are  issued  under  sec  161i,  68 
Stat  848,  as  amended  (42  U.S.C  2201(i));  and 

{ §  sao,  5a55(e),  vksaCb),  50.7a  so.7i,  50.72. 

50.73.  and  5a78  are  issued  under  sec  I6I0. 68 
Stat  8Sa  as  amended  (42  U.S.C  2201(o)). 

2.  In  S  SOZ  definitions  of  "alternate  ac 
source",  "safe  shutdown"  and  "station 
blackout"  are  added  in  the  alphabetical 
sequence  to  read  as  follows: 

SS0.2   DeflnMons. 

"Alternate  ac  source"  means  an 
alternating  current  (ac)  power  source 
that  is  available  to  and  located  at  or 
nearby  a  nuclear  power  plant  and  meets 
the  following  requirements: 

(1)  Is  connectable  to  but  not  normally 
connected  to  the  offsite  or  onsite 
emergency  ac  power  systems; 
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(2)  Has  mintmuin  potential  for 
conunon  mo4^  failure  witii  offitite  power 
or  the  onsite  jemergency  ac  power 
sources;        i  [ 

(3)  b  availeble  in  a  timely  manner 
after  the  onaflof  station  blackout;  and 

(4)  Has  sufficient  capacity  and 
reliability  foil  operation  of  all  systems 
required  for  coping  with  station 
blackout  and:  tor  the  time  required  to 
bring  and  maintain  the  plant  in  safe 
shutdown  (nra-design  basis  accident). 

"Safe  shutdbwn  (non-design  basis 
accident  (noq-DBA))"  for  station 
blackout  me^s  bringing  the  plant  to 
those  shutdown  conditions  specifieid  in 
plant  technic^  specifications  as  Hot 
Standby  or  Hbt  Shutdown,  as 
appropriate  (plants  have  the  option  of 
maintaining  die  RCS  at  normal 
operating  temperatures  or  at  reduced 
temperatures). 

"Station  bkckout"  means  the 
complete  los^  bf  alternating  cuirent  (ac) 
electric  power  to  the  essential  and 
nonessential  pwitchgear  buses  in  a 
nuclear  powe^  plant  (i.e.,  loss  of  offsite 
electric  powek-i  system  concurrent  with 
turbine  trip  ajid  unavailability  of  the 
onsite  emerg^i^cy  ac  power  system). 
Station  blackout  does  not  indude  the 
loss  of  availaUe  ac  power  to  buses  fed 
by  station  batljeries  through  inverters  or 
by  alternate  ao  sources  as  defined  in 
this  section,  imt  does  it  assume  a 
concurrent  siwe  failure  or  design  basis 
accident.  At  ugle  unit  sites,  any 
emergency  acj  oower  source(s)  in  excess 
of  the  numbeif  required  to  meet 
minimum  reditidancy  requirements  (i.e., 
single  failure)!  tor  safe  shutdown  (non- 
DBA)  is  assumed  to  be  available  and 
may  be  desigi^^ted  as  an  alternate 
power  source(t)  provided  the  applicable 
requirements  are  met  At  multi-unit 
sites,  where  tie  combination  of 
emergency  ac  power  sources  exceeds 
the  minimum  redundancy  requirements 
for  safe  shutdown  (non-DBA)  of  all 
units,  the  remaning  emergency  ac 
power  sourcef  may  be  used  as  alternate 
ac  power  souiioes  provided  they  meet 
the  applicable  requirements.  If  these 
criteria  are  noit|met.  station  blackout 
must  be  assuniied  on  all  the  units. 

SSOJ   [AmMKHd] 

3.  In  S  50.8,  p^agraph  (b),  insert  the 
section  numb^t  50.63  in  numerical  order 
in  the  list  of  section  numbers. 

4.  A  new  {  ^.63  is  added  to  read  as 
follows: 

{5063    Loeecif|alaltematlnB  current 


(a)  Reguirenients.  (1)  Each  light- 
water-cooled  ^iiclear  power  plant 
licensed  to  operate  must  be  able  to 
witiistand  for  ^  specified  duration  and 


recover  trom  a  station  blackout  as 
defined  in  {  50.2.  The  Specified  station 
blackout  duration  shall  be  based  on  the 
following  factors: 

(i)  The  redundancy  of  the  onsite 
emergency  ac  power  sources; 

(ii)  The  reliability  of  die  onsite 
emergency  ac  power  sources; 

(iii)  The  expected  frequency  of  loss  of 
offoite  power  and 

(iv)  The  probable  time  needed  to 
restore  ofEsite  power. 

(2)  The  reactor  core  and  associated 
coolant,  control,  and  protection  systems, 
including  station  batteries  and  any  other 
necessary  support  systems,  must 
provide  sufiident  capadty  and 
capability  to  ensure  that  the  core  is 
cooled  and  appropriate  containment 
integrity  is  maintained  in  the  event  of  a 
station  blackout  for  the  specified 
duration.  The  capability  for  coping  with 
a  station  blackout  of  specified  duration 
shall  be  determined  by  an  appropriate 
coping  analysis.  Utilities  are  expected  to 
have  die  baseline  assiunptions, 
analyses,  and  related  information  used 
in  their  coping  evaluations  available  for 
NRC  review. 

(b)  Limitation  of  scope.  Paragraph  (c) 
of  this  section  does  not  apply  to  those 
plants  licensed  to  operate  prior  to  July 
21, 1968,  if  die  capability  to  widistand 
station  blackout  was  specifically 
addressed  in  the  operating  license 
proceeding  and  was  explidtly  approved 
by  the  NRC. 

(c)  Implementation.— (1)  Information 
Submittal.  For  each  light-water-cooled 
nudear  power  plant  licensed  to  operate 
on  or  before  July  21, 1988,  the  licensee 
shall  submit  the  information  defined 
below  to  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  by  April  17, 
1989.  For  each  light-water-cooled 
nuclear  power  plant  licensed  to  operate 
after  the  effective  date  of  this 
amendment  the  licensee  shall  submit 
the  information  defined  below  to  the 
Director  by  270  days  after  the  date  of 
Ucense  issuance. 

(i)  A  proposed  station  blackout 
duration  to  be  used  in  determining 
compliance  with  paragraph  (a)  of  this 
section,  induding  a  justification  for  the 
selection  based  on  the  four  factors 
identified  in  paragraph  (a)  of  this 
section; 

(ii)  A  description  of  the  procedures 
that  will  be  implemented  for  station 
blackout  events  for  the  duration 
determined  in  paragraph  (c)(l)(i)  of  this 
section  and  for  recovery  therefrom;  and 

(iii)  A  list  of  modifications  to 
equipment  and  assodated  procedures,  if 
any,  necessary  to  meet  the  requirements 
of  paragraph  (a)  of  this  section,  for  the 
specified  station  blackout  duration 
determined  in  paragraph  (c)(l)(i)  of  this 


section,  and  a  proposed  scfaedde  for 
implementing  the  stated  modifications. 

(2)  Alternate  ac  source:  The  alternate 
ac  power  source(8),  as  defined  in  9  50.2, 
will  constitute  acceptable  capabiUty  to 
withstand  station  blackout  provided  an 
analysis  is  performed  which 
demonstrates  that  the  plant  has  this 
capability  fitim  onset  of  the  station 
blackout  until  the  alternate  ac  source(s) 
and  required  shutdown  equipment  are 
started  and  lined  up  to  operate.  The  time 
required  for  startup  and  alignment  of  the 
alternate  ac  power  source(s)  and  this 
equipment  shall  be  demonstrated  by 
test  Alternate  ac  80urce(s)  serving  a 
multiple  unit  site  where  onsite 
emergency  ac  sources  are  not  shared 
between  units  must  have,  as  a  mininum^, 
the  capadty  and  capability  for  coping 
with  a  station  blackout  in  any  of  the 
units.  At  sites  where  onsite  emergency 
ac  sources  are  shared  between  units,  the 
alternate  ac  source(s)  must  have  the 
capadty  and  capability  as  required  to 
ensure  that  all  units  can  be  brought  to 
and  maintained  in  safe  shutdown  (non- 
DBA)  as  defined  in  §  50.2.  ff  the 
alternate  ac  source(s)  meets  the  above 
requirements  and  can  be  demonstrated 
by  test  to  be  available  to  power  die 
shutdown  buses  within  10  minutes  of  the 
onset  of  station  blackout  then  no  coping 
analysis  is  required. 

(3)  Regulatory  Assessment:  After 
consideration  of  the  information 
submitted  in  accordance  with  paragraph 
(c)(1)  of  this  section,  the  Director,  Office 
of  Nuclear  Reactor  Regulation,  will 
notify  the  licensee  of  tibe  Director's 
condusions  regarding  the  adequacy  of 
the  proposed  specified  station  blackout 
duration,  the  proposed  equipment 
modifications  and  procedures,  and  the 
proposed  schedule  for  implementing  the 
procedures  and  modifications  for 
compliance  with  paragraph  (a)  this 
section. 

(4)  Implementation  Schedule:  For  each 
light-water-cooled  nudear  power  plant 
licensed  to  operate  on  or  before  June  21. 
1988,  the  licensee  shall,  within  30  days 
of  the  notification  provided  in 
accordance  with  paragraph  (c)(3)  of  this 
section,  submit  to  the  Director  of  the 
Office  of  Nudear  Reactor  Regulation  a 
schedule  commitment  for  implementing 
any  equipment  and  assodated 
procedure  modifications  necessary  to 
meet  the  requirements  of  paragraph  (a) 
of  this  section.  This  submittal  must 
indude  an  explanation  of  the  schedule 
and  a  justification  if  the  schedule  does 
not  provide  for  completion  of  the 
modifications  within  two  years  of  the 
notification  provided  in  accordance  with 
paragraph  (c)(3)  of  tiiis  section.  A  final 
schedule  for  implementing  modifications 
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necessary  to  comply  with  the 
requirements  of  paragrajrii  (a)  of  this 
section  will  be  established  by  the  NRC 
staff  in  consultation  and  coordination 
with  the  affected  licensee. 

Dated  at  RockviUe,  Maryland,  this  13th  day 
of  June  1988. 

For  the  Nuclear  Regulatory  Commission. 
Samu«lJ.CkiU(,  i 

Secretary  of  the  Commiaaitm.  L 

Backfit  Analysis  I 

Analysis  oihJ  Determination  That  the 
Rulemaking  To  Amend  10  CFR  Part  SO 
Concerning  Station  Blackout  Complies 
With  the  Backfit  Rule  10  CFR  saiOO 

The  Commissicm's  existing  regulations 
establish  requirements  for  the  design 
and  testing  of  onsite  and  offsite 
electrical  power  systems  (10  CFR  Part 
50,  Appoidix  A.  General  Desipi  Criteria 
17  and  18).  However,  as  operating 
experience  has  accumulated,  the        - 
concern  has  arisen  regarding  the 
reliability  of  both  the  offsite  and  onsite 
emergency  ac  power  systems.  These 
systems  provide  power  for  various 
safety  systems,  including  reactor  core 
decay  heat  removal  and  containment 
heat  removal  which  are  essential  for 
preserving  the  integrity  of  the  reactm 
core  and  the  containment  building, 
respectively.  In  numerous  instances 
emergency  diesel  generators  have  failed 
to  start  and  run  during  tests  conducted 
at  operating  plants.  In  addition,  a 
number  of  operating  plants  have 
experienced  a  total  loss  of  offsite 
electric  power,  and  more  such 
occurrences  are  ejqiected.  Existing 
regulations  do  not  require  explicitly  that 
nuclear  power  plants  be  designed  to 
withstand  the  loss  of  all  ac  power  for 
any  specified  period. 

This  issue  has  been  studied  by  the 
staff  as  part  of  Unresolved  Safety  Issue 
(USI)  A-44.  "Station  Blackout"  Both 
deterministic  and  probabilistic  analyses 
were  performed  to  determine  the  timing 
and  consequences  of  various  accident 
sequences  and  to  identify  the  dominant 
factors  affecting  the  likelihood  of  core 
melt  accidents  from  station  blackout 
Although  operational  experience  shows 
that  the  risk  to  public  health  and  safety 
is  not  undue,  these  studies,  which  have 
evaluated  plant  design  features  and  site- 
dependent  factors  in  detail,  show  that 
blackout  can  be  a  significant  contributor 
to  the  overall  residual  risk. 
Consequently,  the  Commission  is 
amending  its  regulations  to  require  diat 
plants  be  capable  of  withstanding  a 
total  loss  of  ac  power  for  a  specified 
duration  and  to  maintain  reactor  core 
cooling  during  that  period. 

An  analysis  of  the  benefits  and  costs 
of  implementing  the  station  blackout 
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rule  is  prMented  in  NUREG-UOO, 
"Regulataty/BMd(fit  Analysis  for  tiw 
Resohitioa  of  Unresolved  Sslsty  Issoe 
A-44,  Station  Blackout  The  estimated 
benefit  from  inqileinenting  the  statian 
blackout  rule  is  a  rednctian  in  die 
fivquency  of  core  damage  per  reector^ 
year  due  to  station  Uadunit  and  the 
associated  risk  of  o&ita  radioactive 
releases.  The  risk  reduction  far  100 
operating  reactors  is  estimated  to  be 
145,000  person-rem  and  supports  the 
Commission's  conclusion  that  1 50.63 
provides  a  substantial  improvement  in 
the  level  of  pabUc  health  and  safety 
protection. 

The  cost  for  licensees  to  comply  with 
the  rule  would  vary  depending  on  the 
existing  capaUlity  of  racfa  plant  to  cope 
with  a  stiMon  bladcont,  as  well  as  the 
specified  station  bladunit  dvoatioa  im 
that  plant  The  costs  would  be  primarily 
for  licensees  (1)  to  assess  die  plant's 
capability  to  cope  with  a  station 
blackout  (2)  to  develop  procedures,  (3) 
to  improve  diesel  generator  reliabili^  if 
the  reliaUlity  falls  below  certain  levels, 
and  (4)  to  retrofit  plants  with  additional 
components  or  systems,  as  necessary,  to 
meet  the  requirements. 

The  estimated  total  cost  for  100 
operating  reactors  to  comply  with  the 
resolution  of  USI  A-44  is  about  $60 
million.  Hie  average  cost  per  reactor 
would  be  around  $600,000,  ranging  from 
$35O,00a  if  only  a  station  blackout 
assessment  and  procedures  and  training 
are  necessary,  to  a  tnainnnini  of  about 
$4  million  if  sobstantial  modifications 
are  needed,  including  requalification  of 
a  diesel  generator. 

The  overall  value-impact  ratio,  not 
including  accident  avoidance  costs,  is 
about  2.400  p»son-«m  averted  per 
million  dollars.  If  die  net  cost  which 
includes  the  cost  savings  from  accident 
avoidance  (Le.,  cleanup  and  repeir  of 
onsite  damages  and  replacement  power 
following  an  accident),  were  used,  the 
overall  value-bnpact  ratio  would 
improve  significantly  to  about  6400 
person-rem  averted  per  milUoi  dollars. 
These  values,  which  exceed  the  $1X100/ 
person-rem  interim  guidance  provided 
by  the  Commission,  support  proceeding 
with  the  implementation  of  S  50J3. 
The  preceding  quantitative  value- 
impact  analysis  was  one  of  die  factors 
considered  in  evaluating  die  rule,  but 
other  factors  also  played  a  part  in  the 
decision-making  iHocess.  Probabilistic 
risk  assessment  (FRA)  studies 
performed  for  this  USt  ss  well  as  some 
plant-specific  PRAs.  have  shown  that 
station  blackout  can  be  a  significant 
contributor  to  core  melt  frequency,  and, 
with  consideration  oi  contahiment 
failure,  station  blackout  events  can 
represent  an  important  contributor  to 


reactor  risk.  In  general  active  systems 
requlrBd  for  ocmtainnient  heat  removal 
are  unavilaUe  during  station  bladcoat 
Therefore,  the  ofbite  risk  is  h^^er  frtmi 
a  core  Bielt  resulting  from  a  station 
bladcont  than  it  is  from  rasny  other 
accident  scenarios. 

AlthoD^  there  are  licensing 
requirements  and  guidance  directed  at 
providing  relieble  ofbite  and  onsite  ac 
power,  experience  has  shown  that  there 
are  practical  limitations  in  ensuring  the 
reliability  of  offsite  and  onsite 
emergency  ac  power  systems.  Potential 
vulnerabiUties  to  common  cause  faihires 
associated  with  design,  operational  and 
environmental  factors  can  affect  ac 
power  system  reliability.  For  example,  if 
potentisl  common  cause  failures  of 
emergency  diesel  generators  exist  (e.g., 
in  service-water  or  dc  power  support 
systems),  then  the  estimated  core 
damage  frequency  from  station  blackout 
events  can  hicrease  significantly,  ^so. 
even  though  recent  data  indicate  that 
the  average  emergency  diesel  generator 
reliability  has  improved  slightiy  since 
1976,  these  data  also  show  diat  diesel 
generator  failure  rates  during  unplcmned 
demand  (e.g.,  following  a  loss  of  offsite 
power)  were  higher  dian  tiiat  during 
surveillance  tests. 

The  estimated  frequency  of  core 
damage  from  station  bladcout  events  is 
directly  proportional  to  die  frequency  of 
die  hiitiating  event  Estimates  of  station 
blackout  frequencies  for  this  USI  were 
based  on  actual  operational  experience 
with  credit  given  for  trends  showing  a 
reduction  in  the  frequency  of  losses  of 
offsite  power  resnltfaig  from  plant- 
centered  evento.  This  is  assumed  to  be  a 
realistic  indicator  of  future  performance. 
An  argument  can  be  made  diat  the 
future  petformance  will  be  better  than 
the  past  For  example,  when  problems 
with  the  offsite  power  grid  arise,  Uiey 
are  fixed  and.  dierefore.  grid  reliability 
shoidd  fanprove.  On  die  other  hand,  grid 
power  failures  may  become  more 
frequent  because  fewer  plants  are  being 
built  and  more  power  is  being 
transmitted  among  regions,  thus  placing 
greater  stress  on  trannnission  Unes. 

The  factors  discussed  above  support 
the  determination  that  additional 
defense-in-depth  provided  by  the  ability 
of  plant  to  cope  with  station  blackout 
for  a  specific  duration  would  provide 
substantial  increase  in  the  overall 
protection  of  the  public  healdi  and 
safety,  and  the  direct  and  indirect  costs 
of  implementation  are  justified  hi  view 
of  this  increased  protection.  The 
Commission  has  considered  how  this 
backfit  should  be  prioritised  and 
scheduled  in  light  of  other  regulatory 
activities  ongoing  at  operating  nudear 
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power  plantsi  Btation  blackout  warrants 
a  high  proiorlty  ranking  based  on  both 
its  status  as  io  "unresolved  safety 
issue"  and  the  results  and  conclusions 
reached  in  resolving  this  issue.  As  noted 
in  the  impleniintation  section  of  the  rule 
(§  S0.63(c)(4)ilthe  schedule  for 
equipment  mbidification  (if  needed  to 
meet  the  requi«ments  of  the  rule)  shall 
be  established  by  the  NRC  staff  in 
consulation  ^d  coordination  with  the 
licensee.  Mo«i^cations  that  cannot  be 
schedule  for  ^mpletion  within  two 
years  after  NRC  accepts  the  licensee's 
specified  stallion  blackout  duration  must 
be  justified  b^  the  licensee.  The  NRC 
retains  the  aitdority  to  determine  the 
schedules  for  (nodifications. 

In  addition^  some  foreign  countries, 
including  Fra^,  Britian,  Sweden, 
Germany  an()  ^Igium,  have  taken  steps 
to  reduce  thejijisk  from  station  blackout 
events.  Thes^  bteps  include  adding 
design  featur^$  to  enhance  the 
capability  of  the  plant  to  cope  with  a 
station  blackout  for  a  substantial  period 
of  time  and/or  adding  redundant  and 
diverse  emergency  ac  power  sources. 

Analysis  of  §S0.109(c)  Factors 

1.  Statement  of  the  specific  objectives 
that  the  backnt  is  designed  to  adiieve. 

The  NRC  s^ff  has  completed  a  review 
and  evaluatidit  of  information  developed 
since  1980  on  Unresolved  Safety  Issue 
(USI)  A-44.  Station  Blackout  As  a  result 
of  these  efforts,  the  NRC  is  amending  10 
CFR  Part  50  by  adding  a  new  {  50.63, 
"Station  Blacj^ut" 

The  objectiiv|e  of  the  station  blackout 
rule  is  to  reduce  the  risk  of  severe 
accidents  assioiciated  with  station 
blackout.  Specifically,  the  rule  requires 
all  light-water-cooled  nuclear  power 
plants  to  be  able  to  cope  with  a  station 
blackout  for  a  specified  duration  and  to 
have  procedures  and  training  for  such 
an  event.  A  regulatory  guide,  to  be 
issued  along  with  the  rule,  provides  an 
acceptable  mothod  to  determine  the 
station  blackout  duration  for  each  plant 
The  duration  1$  to  be  determined  for 
each  plant  basjed  on  a  comparison  oi  the 
individual  pltgit  design  with  factors  that 
have  been  idQi^tified  as  the  main 
contributors  t|b  risk  of  core  melt 
resulting  front  station  blackout.  These 
factors  are  (1]  the  redundancy  of  onsite 
emergency  acj  (rawer  sources,  (2)  the 
reliability  of  djisite  emergency  ac  power 
sources,  (3)  tbft  fi«quency  of  loss  of 
offsite  power,  and  (4)  the  probable  time 
needed  to  restore  offsite  power. 

2.  General  ^^scription  of  the  activity 


required  by  the  licensee  or  applicant  in 
order  to  complete  the  backfit 

In  order  to  comply  with  the  resolution 
of  USI  A-44.  licensees  will  be  required 
to— 

•  Maintain  the  reliability  of  onsite 
emergency  ac  power  sources  at  or  above 
specified  acceptable  reliability  levels. 

•  Develop  procedures  and  training  to 
restore  ac  power  using  nearby  power 
sources  if  the  emergency  ac  power 
system  and  the  normal  offsite  power 
sources  are  unavilable. 

•  Determine  the  duration  that  the 
plant  should  be  able  to  withstand  a 
station  blackout  based  on  the  factors 
specified  in  8  50.03,  "Station  Blackout" 
and  Regulatory  Guide  1.155,  "Station 
Blackout" 

•  Ifavailable,  an  alternate  ac  power 
source  that  meets  specific  criteria  for 
independence  and  capacity  can  be  used 
to  cope  with  a  station  bladcout 

•  Evaluate  the  plant's  actual 
capability  to  withstand  and  recover 
from  a  station  blackout.  This  evaluation 
includes: 

— ^Verifying  the  adequancy  of  station 
battery  power,  condensate  storage 
tank  capacity,  and  plant/instrument 
air  for  the  station  blackout  duration. 

—Verifying  the  operabiUty  of  equipment 
needed  to  operate  during  a  station 
blackout  and  the  recovery  fh)m  the 
blackout  for  environmental  conditions 
associated  with  total  loss  of  ac  power 
(i.e.,  loss  of  heating,  ventilation,  and 
air  conditioning). 

•  Depending  on  the  plant's  existing 
capability  to  cope  with  a  station 
blackout  licensees  may  or  may  not  need 
to  backfit  hardware  modifications  (e.g., 
adding  battery  capacity)  to  comply  with 
the  rule.  (See  item  8  of  this  analysis  for 
additional  discussion.)  Licensees  will  be 
required  to  have  procedures  and  training 
to  cope  with  and  recover  from  a  station 
blackout. 

3.  Potential  change  in  the  risk  to  the 
public  from  the  accidental  offsite  release 
of  radioactive  material. 

Implementation  of  the  station 
blackout  rule  will  result  in  an  estimated 
total  risk  reduction  to  the  public  ranging 
from  65,000  to  215,000  person-rem  with  a 
best  estimate  of  about  145.000  person- 
rem, 

4.  Potential  impact  on  radiological 
exposure  of  facility  employees. 

For  100  operating  reactors,  the 
estimated  total  reduction  in 
occupational  exposure  resulting  bom 
reduced  core  damage  fi«quencies  and 
associated  postaccident  cleanup  and 
repair  activities  is  1,500  person-rem.  No 


significant  increase  in  occupational 
exposure  is  expected  from  operation 
and  maintenance  activities  associated 
with  the  rule.  Equipment  additions  and 
modifications  contemplated  do  not 
require  work  in  and  arotqid  the  reactor 
coolant  system  and  therefore  are  not 
expected  to  result  in  significant 
radiation  exposure. 

5.  Installation  and  continuing  costs 
associated  with  the  backfit  including 
the  cost  of  facility  downtime  or  the  cost 
of  construction  delay. 

For  100  operating  reactors,  the  total 
estimated  cost  associated  with  the 
station  blackout  rule  ranges  firom  $42  to 
$94  million  with  a  best  estimate  of  $60 
million.  This  estimate  breaks  down  as 
follows: 
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6.  The  potential  safety  impact  of 
changes  in  plant  or  operational 
complexity,  including  the  relationship  to 
proposed  and  existing  regulatory 
requirements. 

The  rule  requiring  plants  to  be  able  to 
cope  with  a  station  blackout  should  not 
add  to  plant  or  operational  complexity. 
The  station- blackout  rule  is  closely 
related  to  several  NRC  generic  programs 
and  proposed  and  existing  regulatory 
requirements  as  the  following  discussion 
indicates. 

Generic  Issue  B-56,  Diesel  Generator 
Reliability 

The  resolution  of  USI  A-44  includes  a 
regulatory  guide  on  station  blackout  that 
specifies  the  foUowing  guidance  on 
diesel  generator  reliability  (Re^atory 
Guide  1.155,  Sections  C1.1.  and  C.1.2): 

The  minimum  emergency  diesel  generator 
(EDG)  reliabUity  should  be  targeted  at  0.05 
per  demand  for  each  EDG  for  plants  in 
emergency  ac  Groups  A.  B,  and  C  and  at 
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0S75  par  demand  for  Mch  EDG  for  plant*  in 
•mngency  ac  Group  D  (aae  Table  2).  Theaa 
reliability  levels  will  be  oonaidered  minimnm 
target  reUabilitiea  and  each  pknt  ahouM  have 
an  EDG  reliability  program  containing  the 
principal  elements,  or  their  equivalent, 
outlined  in  Regulatory  Poaition  1^  Plants 
that  select  a  target  EDG  reliability  of  0975 
will  use  the  higher  level  as  the  target  in  their 
EDG  reliability  programs. 

The  reUaUe  operation  of  onsite  emergency 
ac  powrer  sources  should  be  ensured  by  a 
reliability  program  designed  to  maintain  and 
monitor  the  reliability  level  of  each  power 
source  over  time  for  assurance  that  the 
selected  rehabiUty  levels  are  being  achieved. 
An  EDG  reliabiUty  program  would  typically 
be  compoeed  of  the  following  elements  or 
acfivities  (or  their  equivalent): 

1.  Individual  EDG  leUability  target  levels 
consistent  with  the  plant  category  and  coping 
duration  selected  &om  Table  2. 

2.  Surveillance  testing  and  reliability 
monitoring  programs  dnrigned  to  track  EDG 
perfbnnance  and  to  support  maintenance 
activities. 

9.  A  maintenance  program  that  ensures 
that  the  target  EDG  reliabiUty  is  being 
achieved  and  that  provides  a  capability  for 
failure  analysis  and  root-cause  j 

investigations. 

4.  An  information  and  data  collection    ' 
system  that  services  the  elements  of  the  ' 
reliability  program  and  that  monitors 
adiievad  EDG  reliabiUty  levels  against  target 
values. 

5.  Identified  responsibilities  for  the  major 
program  elements  and  a  management 
oversight  program  for  reviewing  reUabiUty 
leveb  being  achieved  and  ensuring  that  the 
program  is  functioning  properiy.  { 

The  resolution  of  B-56  will  provide 
specific  guidance  for  use  by  the  staff  or 
industry  to  review  the  adequacy  of 
diesel  generator  reliability  programs 
consistent  with  the  resolution  of  USI  A- 

**' 

Generic  Issue  23,  Reactor  Coolant  Pump 
Seal  Failures 

Reactor  coolant  pump  (RCP)  seal 
integrity  is  necessary  for  maintaining 
primary  system  inventory  during  station 
blackout  conditions.  The  estimates  of 
core  damage  frequency  for  station 
blackout  events  for  USI  A-44  assumed 
that  RCP  seals  would  leak  at  a  rate  of  20 
gallons  per  minute.  Results  of  analyses 
performed  for  GI 23  will  provide  the 
information  necessary  to  estimate  RCP 
seal  behavior  during  a  station  blackout 
The  industry  coping  analysis  guidelines 
(NUMARC-8700)  recognise  the 
possibility  of  leakages  exceeding  an 
asstuned  25  gpm  per  pump  and 
incorporate  the  need  to  reevaluate  the 
plant-specific  coping  analysis  if  the 
resolution  of  GI  23  identifies  higher 
levels. 


USIA-45,  Shutdown  Decay  Heat 
Removal  Requirements 

The  overall  obiective  of  USI  A-t5  is  to 
evaluate  die  adequacy  of  current 
licensing  design  requirements  to  ensure 
that  the  nuck«r  power  plants  do  not 
pose  an  onaccep^ble  rbk  as  a  result  of 
failure  to  remove  shutdown  decay  heat 
The  study  includes  an  assessment  of 
alternative  means  of  shutdown  decay 
heat  removal  and  of  diverse  "dedicated" 
systenu  for  this  purpose.  Results  will 
include  proposed  recommendations 
regarding  the  desirability  of,  and 
possible  design  reqniremeats  for. 
improvenients  in  existing  systems  at  an 
alternative  dedicated  decay  heat 
removal  method. 

The  USI  A-44  concern  for  maintaining 
adequate  core  cooling  under  station 
bladcout  conditions  can  be  considoed  a 
subset  of  the  overall  A-45  issue. 
However,  there  are  significant 
differences  in  scope  between  these  two 
issues.  USI  A-44  deals  witfi  the 
probaUlity  of  loss  of  ac  power,  the 
capability  to  relnove  decay  heat  using 
systems  that  do  not  require  ac  power, 
and  the  ability  to  restore  ac  power  in  a 
timely  manner.  USI  A-45  deals  with  the 
overall  reliability  of  the  decay  heat 
removal  function  in  terms  of  response  to 
transients,  small-break  loss-of-coolant 
accidents,  and  special  emergencies  such 
as  fires,  floods,  seismic  evrats,  and 
sabotage. 

Althou^  the  reconunendations  that 
might  result  bom  the  resolution  of  USI 
A-45  are  not  yet  final,  some  could  affect 
the  station  blackout  capability,  while 
others  would  not  Recommendations 
that  involve  a  new  or  improved  decay 
heat  removal  system  that  is  ac  power 
dependent  but  that  does  not  include  its 
own  dedicated  ac  power  siqiply  would 
have  no  effect  on  USI  A-44. 
Recommendations  that  involve  an 
additional  ac-independent  decay  heat 
removal  system  would  have  a  very 
modest  effect  cm  USI  A-44. 
Recommendations  that  involve  an 
additional  decay  heat  removal  system 
with  its  own  ac  power  supply  would 
have  a  significant  effect  on  USI  A-44. 
Such  a  new  additional  system  would 
receive  the  appropriate  credit  witt^  the 
USI  A-44  Resolution  by  eitlier  changing 
the  emergency  ac  power  configuration 
group  or  providing  the  ability  to  cope 
with  a  station  blackout  for  an  extended 
period  of  time.  Well  before  plant 
modifications,  if  any,  will  be 
implemented  to  comply  with  the  station 
blackout  rule,  it  is  anticipated  that  the 
proposed  techndal  resolution  of  USI  A- 
45  will  be  published  for  public  comment 
Those  plants  needing  hardware 
modificatfons  for  station  blackout  could 


be  reevaluated  before  any  actual 
modificatians  are  made  so  that  any 
contemplated  design  changes  resulting 
from  the  resolution  of  USI  Ar-45  can  be 
considered  at  the  same  time. 

Genetic  Issue  A-30,  Adequacy  of 
Safety-Related  DC  Power  Supply 

The  analysis  performed  for  USI  A-44 
assumed  ttiat  a  Ugh  level  of  dc  power 
system  reliability  would  be  maintained 
so  that  (1)  dc  power  system  failures 
would  not  be  a  significant  contributor  to 
losses  (rfall  ac  power  and  (2)  should  a 
statimi  blackout  occur,  the  probability  of 
immediate  dc  power  system  failure 
would  be  low.  Whereas  Generic  Issue 
A-30  focuses  on  tihanring  battery 
reliabUity.  the  resolution  of  USI  A-44  is 
aimed  at  ensuring  adequate  station 
battery  capacity  in  the  event  of  a  station 
blackout  of  a  specified  duration. 
Therefore,  these  two  issues  are 
consistent  and  compatible. 

Fire  Protection  Program 

Section  50.48  of  10  CFR  Part  50  states 
that  each  operating  nuclear  power  plant 
must  have  a  fire  protection  plan  that 
satisfies  GDC  3.  The  fire  protection 
features  required  to  satisfy  GDC  3  are 
specified  in  Appendix  R  to  10  CFR  Part 
50.  They  include  certain  provisions 
regarding  alternative  and  dedicated 
shutdown  capability.  To  meet  these 
provisions,  some  licensees  have  added, 
or  plan  to  add,  improved  capability  to 
restore  power  fix>m  offsite  sources  or 
onsite  diesels  for  the  shutdown  system. 
A  few  plants  have  installed  a  safe 
shutdown  fadUty  for  fire  protection  that 
includes  a  diarging  pump  powered  by 
its  own  independent  ac  power  source.  In 
the  event  of  a  station  blackout  this 
system  can  provide  makeup  capabiUfy 
to  the  primary  coolant  system  as  well  as 
reactor  coolant  pump  seal  cooling.  This 
could  be  a  significant  benefit  in  terms  of 
enhancing  the  ability  of  a  plant  to  cope 
with  a  station  blackout  Mants  that  have 
added  equipment  to  achieve  alternate 
safe  shutdown  in  order  to  meet 
Appendix  R  requirements  could  take 
credit  for  that  equipment  if  available, 
for  coping  with  a  station  bladcout  event 

7.  The  estimated  resource  burden  on  the 
NRC  assodated  with  the  backfit  and  the 
availability  of  such  resources. 

The  estimated  total  cost  for  NRC 
review  of  industry  submittals  required 
by  the  station  blackout  rule  is  $1.5 
million  based  on  submittals  for  100 
reactors  and  an  estimated  average  of 
175  person-hours  per  reactor. 
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8.  The  potentlM  impact  of  diSereDces  in 
facility  type.  (MsigB.  OT  age  on  tbe 
relevancy  and  |>racticality  of  the  backfit. 

The  station  blackout  rale  applies  to  all 
pressurised  wter  reactors  and  boibig 
water  reactort^  However,  in  detennining 
an  aooqitablel  ^tion  blackout  coping 
capability  for  jaadi  plant,  differences  in 
plant  charact^jigtica  relating  to  ac 
power  reliability  (eg.,  manber  of 
eflMtgency  di««el  genetaton,  the 
reliability  of  the  oflhite  and  ooaite 
emetgem^  ac  iffower  systems)  coold 
result  in  difiieiient  accetitaUe  coping 
capabilities.  FJor  example,  plants  with  an 
already  low  riA.  from  station  blackout 
because  of  multiple,  highly  reliable  ac 
power  sources  are  required  to  withstand 
a  station  blackout  for  a  relatively  short 
period  of  time;  and  few,  if  any. 
hardware  backfits  would  be  required  as 
a  result  of  the  |t|ile.  Plants  with  currently 
higher  risk  from  station  blackout  are 
required  to  withstand  somew^t  longer 
duration  blackouts;  and,  depending  on 
their  existing  capability,  may  need  some 
modifications  llQ  achieve  tte  longer 
station  Uadco^t  capability. 

9.  Whether  the  backfit  is  interim  or  final 
and,  if  interim]  the  justification  for 
imposing  the  backfit  on  an  interim  basis. 

The  station  i4ackout  rale  is  the  final 
resohition  of  U$I  A-44:  it  is  not  an 
interim  measure. 
(FR  Doc.  88-13W1  Filed  6-20-8S;  8:45  am] 

SaUMQ  COOC  79t»«t-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadsral  Avtatkm  Administration 

14CFRPart3» 

[Docket  No.  80-CE-04-AD;  Amdt  3»-«961] 

AirworthliMss  DiractivM;  Cassna 
Modsto  mOM,  TMON  and  P210N 


AQENCv:  FedeiHl  Aviation 
Admimstratioi)  (FAA).  DOT. 
actioh;  Final  wle,  rescission. 

SUMMMiv:  Thisamendment  rescinds 
Airworthiness  [pirective  (AD)  80-04-09, 
Amendment  3943697,  applicable  to 
Cessna  ModeU  T210M,  T210N  and 
P210N  airplan^.  Subsequent  to  the 
issuance  of  AO  BO-04-09  the  FAA 
completed  a  detailed  review  and 
analysis  of  thefervice  history  of  these 
airplanes  and  hss  determined  that  the 
actions  require^  by  that  AD  do  not 
provide  an  incf^ase  in  protection 
against  fuel  vafipr  problems.  This  action 
will  delete  the  necessity  of  installing  an 
insulated  fuel  hose  on  tiiese  airplanes. 


and  eliminate  an  unnecessary  burden  on 
the  public. 

EFFEcnvi  Mire  Jane  sa  1988. 
AOOllEStCS:  Information  pertaining  to 
this  action  may  be  examined  at  the 
Rules  Docket.  OtBcB  ai  the  Regional 
Counsel.  Room  1568, 601  East  12th 
Street.  Kansas  Qty.  MisBOuri  64108. 


TOR  nmniM  mpommiiun  cotrrAcr: 

Mr.  Paul  O.  Pendleton,  Aerospace 
Engineer.  Wichita  Aircraft  Ctftification 
Office.  ACE-140W,  FAA.  1801  Airport 
Road.  Room  loa  Mid-Continent  Airport. 
Wichita.  Kansas  67200;  telephone  (316) 
946-4427. 


Airworthiness  Directive  AD  80-04-00 
(Amendment  30-3687)  (46  FR  8850; 
February  11. 1980).  effective  Febniaiy 
16, 1980^  requires  tawtallation  of  an 
insulated  ftiel  hose  hi  accordance  with 
Cessna  Sfai^  Oigine  Costoner  Care 
Service  hiformation  Letter  SE79-80  on 
certain  Cessna  Models  TZIOM.  TZION 
and  P210N  airplanes. 

The  FAA  has  now  det«inined  ftiat 
installation  of  the  insulated  fud  hose  in 
accordance  with  AD  80-01-09  does  not 
provide  an  increase  in  protection 
against  fuel  vapor  problems  associated 
with  these  airplanes.  AD  79-15-01, 
which  required  a  placard  dealing  with 
fuel  flow  fluctuations,  has  been 
determined  to  be  most  effective  in 
addressing  the  fuel  vapor  problem 
which  has  not  been  reported  with  any 
regularity  over  the  past  several  yean. 
Therefore,  die  FAA  is  rescinding  AD  80- 
04-09. 

This  action  permits  those  airplanes 
previously  modified  in  accordance  with 
AD  80-04-09  to  either  operate  with  the 
insulated  fuel  hose  or  return  to  the 
original  configuration.  This  action  also 
permits  those  airplanes  affected  by  AD 
80-04-09  but  not  currently  in  compliance 
with  tills  AD  to  ronain  in  the  original 
configuration. 

This  rescission  will  not  result  in  any 
increase  in  cost  to  the  private  sector  and 
win  remove  an  unnecessary  burden  on 
the  public  Therefore,  it  is  found  that 
notice  and  public  procedure  hereon  are 
impractical  and  contrary  to  the  public 
interest  cmd  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pureuant  to 
authority  in  ttie  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301,  et 
seg.),  iidiich  statute  is  constraed  to 
preempt  State  law  r^ulating  tiie  same 
subject.  Thus,  m  accordance  with 
Executive  Order  12812,  it  is  determined 
that  sudi  regulation  does  not  have 
federahsm  imiriications  warranting  the 


preparation  of  a  Federalism 
Assessment 

The  FAA  has  detemined  that  this 
regulatloa  is  not  m^or  onder  sactfam  8 
of  Bxecative  Older  1220L  It  is 
impracticable  for  the  agncy  to  follow 
the  procodnres  ol  Order  12201  widi 
reelect  to  ftis  nils  sines  the  nds  must 
be  issued  hnmediately  to  relieve  an 
unnecessary  burden  on  the  public.  If  this 
action  is  subsequendy  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evahiation  or  analysis,  as 
sppropriMe.  wffl  be  fnpani  and 
placed  fai  die  rsgslaloiy  docket 
(odwrwise.  an  evalaatian  is  not 
required).  A  copy  of  it.  when  filed,  may 
be  obtained  by  ooolaeting  the  Roles 
Docket  under  die  caption  "snnfSor|- 
at  the  location  identified. 

list  of  Sobjects  hi  14  CFR  Part  98 

Air  transportatioo.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  sf  &s  AjMndoMDt  ^^ 

According,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  i  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART3»-[AIIBI0ED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autfwrity:  40  U.&C  1364(a).  1421  and  1423; 
49  U.S.C  106(g)  (Revind.  Psb.  I.  87-44S. 
January  12, 1963);  and  14  CFR  tlM. 

2.  Qy  rescinding  AD  80-04-00; 
Amendment  39-3607. 

Tfait  amenrtmimt  becomes  eftective  on  June 
30,1966. 

IsBued  in  Kansas  Cl^.  Missaari,  on  June  IS. 
1966. 

PaullCBahE^ 

Dinctor,  Ceatial  Region. 

(FROoa  66-13669  Filed  6-20-86(6:45  am]      , 


14CFRPart71  I 

[Airspace  Docket  No.  88-ASO-8] 
AfiMiKlRwnt  to  Control  ZOfWf 

vOCNOOfflVmOf  PR# 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


:  This  amendment  changes  the 
published  hours  during  which  the 
control  zone  is  effective.  This  action 
extends  the  effective  hours  to  include 
periods  of  increased  instrument  flii^t 
activity  at  the  MCAS  New  River  | 
(McCutcheon)  Airport  * 
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EFFECTTVC  DATE  0901  u.t.c,  August  25, 
1988. 

FOR  nmTHER  INFORMATION  CONTACT 

James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
Georgia  30320;  telephone:  (404]  763-7646. 

SUPPLEMENTARY  INFORMATION:      ; 

History  j 

On  March  28, 1988,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  {14  CFR  Part  71)  to  amend 
the  Jacksonville,  NC,  control  zone  (53  FR 
9948).  This  action  will  extend  the  current 
effective  hours  for  the  control  zone  to 
accommodate  increased  flight  activity  at 
the  MCAS  New  River  (McCutcheon) 
Airport.  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.171  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
repubUshed  in  FAA  Handbook  7400.6D 
dated  January  4, 1988.  j 

The  Rule  t 

I' 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  extends 
the  effective  hours  of  the  Jacksonville, 
NC,  to  include  periods  of  increased 
flight  activity  at  the  MCAS  New  River 
(McCutcheon)  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  [ 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zone. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
Delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 


PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  IT.S.C.  1348(8),  1354(a),  1510: 
E.0. 10854: 49  U.S.C.  106(g}  (Revised  Pub.  L 
97-449.  Janurary  12. 1983):  14  CFR  11.89. 

§71.171    (Amended] 

2.  9  71.171  is  amended  as  follows: 
lacksonvilla.  NC    [AiimikM] 

By  deleting  the  last  sentence  which  begins 
with  the  words,  "This  control  zone  is 
effective  from  0700  hours,  *  *  *  "  and  by 
adding  the  following  sentence  to  the  end  of 
the  description:  "This  control  zone  is 
effective  from  0700-2300  hours,  local  time, 
Monday  through  Friday:  0900-1500  hours, 
local  time,  Saturday;  1500-1900  hours,  local 
time,  Sunday,  and  closed  on  holidays." 

Issued  in  East  Point,  Georgia,  on  (une  8, 
198& 

William  D.  Wood. 

Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

[FR  Doc.  88-13857  Filed  6-20-88;  8:45  am] 
BlUJNa  cooc  4eiO-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  88-ACE-05] 

Alteration  of  Transition  Area;  Milf  ord, 
lA 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION;  Final  rule. 

summary:  The  nature  of  this  federal 
action  is  to  alter  the  700-foot  transition 
area  at  Milford.  Iowa,  to  provide 
additional  controlled  airspace  for 
aircraft' executing  a  new  approach 
procedure  to  the  Fuller  Municipal 
Airport  utilizing  the  Spencer  VOR/DME 
as  a  navigational  aid.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the  new 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR). 

EFFECTIVE  DATE:  0901  u.t.a.  October  2a 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  G.  Earp.  Airspace  Specialist. 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division.  ACE-540, 
FAA,  Central  Region,  601  East  12th 
Street.  Kansas  City,  Missouri  64106. 
Telephone  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  To 
enhance  airport  usage,  an  additional 
instrument  approach  procedure  is  being 
developed  for  the  Fuller  Municipal  • 


Airport.  Milford.  Iowa,  utilizing  the 
Spencer  VOR/DME  as  a  navigational 
aid.  The  establishment  of  this 
instrument  approach  procedure,  based 
on  this  navigational  aid.  entails 
alteration  of  the  transition  area  at 
Milford.  Iowa,  at  or  above  700  feet 
above  the  ground  within  which  aircraft 
are  provided  air  traffic  control  service. 
The  intended  effect  of  this  action  is  to 
ensure  segregation  of  aircraft  using  the 
new  approach  procedure  under 
Instrument  Fli^t  Rules  (IFR)  and  other 
aircraft  operating  under  Visual  Rules 
(VFR). 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D.  dated  January  4. 
1988. 

Discussion  of  Comments 

On  page  12947  of  the  Federal  Register. 
dated  April  20. 1988  (53  FR  12947).  the 
FAA  published  a  Notice  of  Proposed 
Rulemaking  which  would  amend 
S  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  so  as  to  alter  the    ' 
transition  area  at  Milford,  Iowa. 
Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  objections  were  received  as  a  result 
of  the  Notice  of  Proposed  Rulemaking. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034; 

February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  miidmal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  FAR  (14 
CFR  Part  71)  is  amended  as  follows: 


PART  7 
AIRWAYS^ 


/  Vol  88^  Nb;^ 


2S221 


^TKMOFFEDBIAL 
UMTIIOIflES^ 


PuQer  Muidpal  Aifport.  MiUoid.  Iowa 
[AamiiMI 

1.  The  aoth^ty  citatioii  of  Part  71 
continues  to  i^  as  foUowK 


mpS.C  19«(a).  USKa).  laO; 
E.0. 1085«:  4»  1^.&lC  lia(g)  (Revised  Pub.  L 
97-449,  lanuaiy  12. 1983):  14  CFR 1140. 


§71.1t1    [AmtMed] 

2.  By  amending  i  71.181  as  foUows: 
Milfoid.Iowa{tlkviaG4 

That  airspace  tixteading  apfvaid  fron  700 
ft  above  the  tur(ace  witkdn  a  five  (5)  Bile 
radiiu  of  the  Filler  Municipal  Aitport  (Lat 
Vi'Wmft.,  Itiag.  95T»^'W.)  and  within 
1.75  miles  each  tide  of  the  190*  bearing  &om 
the  Fuller  Manidpel  Aiiport  entendii^  from 
the  five  (5)  nilefadiiia  to  5.5  nriks  aoodi  of 
theaiipoit 

This  amend^ient  becomes  effiectiye  at 
0901  iLtx.,  October  20, 1908. 

Issued  in  Kaqms  Qty,  Missouri,  on  June  9, 
198a 

Qaranoe  E.  Nei^bem. 

Maaager.  Air  Tt^ffic  Division. 

(FR  Oo&  8e-13lUz  Filed  B-20-B8:  8:45  am] 

i4Sie|l»4l 


14  CFR  Parts  71  and  73 

[AlrspM^e  DocMt  Na  sr-ASW-esi 

EstabMmMnliof  neatrlcted  Am  R- 
5115:Deiai^^ 

AQENCV:  Fede^  Aviatiofi 
Administratiotl  (FAA).  DOT. 
action:  Final  rule. 


:  Thito  action  establishes 
Restricted  Arq«  R-511S  located  near 
Deming,  Nil  t^  new  restricted  area 
provides  airspMoe  far  die  United  States 
Customs  Senif»e  to  deploy  a  tediered 
balloon  cairyii^  a  radar  sorveillance 
system.  This  alQtion  is  required  to  enable 
surveillance  of  flight  activity  near  the 
southern  bofdf^  of  the  United  States. 
Part  71  is  ametiided  to  include  R-6115  in 
the  oontinentsi  control  area. 

EFFECTIVE  OAlf:  0901  u.t.c  August  25, 
1988. 

FOR  RmrNER  f^roanAiiON  contact: 
Paul  GaQant.  Airspace  Branch  (ATO- 
240),  Airspace^ilules  and  Aeronautical 
Information  DiVision.  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administratioi  u  800  Independence 
Avenue  SW..  Washington.  DC  20591: 


telephone:  (202 


267-0253. 


HifllBiy 

On  March  8. 1988.  die  FAA  proposed 
to  amend  Parts  71  ami  73  of  the  Federal 
Aviatioii  Regulations  (14  CFR  Part  71 
and  73)  to  establish  Restricted  Aiea  R> 
5115  near  Deming.  NM,  in  order  to 
provide  airspace  to  mntain  an  aerostat 
balloon  for  the  Customs  Service  (53  FR 
7377).  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  ttie  FAA. 
The  Aircraft  Ovmen  and  Kioto 
Association  (AOPA)  responded  in 
support  of  the  proposal,  but 
reconmended  ttkat  the  balloon  not  be 
raised  until  R-6115  is  depicted  on 
appropriate  aeranattlical  dtarts  and  the 
baUoon  tedier  is  outfitted  with  strobe 
lights.  R-5115  will  be  depicted  on  the 
41st  edHion  of  dw  El  Paso  Sectional 
Aeronautical  Chart.  The  area  vrill  be 
shown  on  the  overlapping  Albuquerque 
Sectional  Aeronautical  Chart  storting 
with  the  November  17, 1988,  edition. 
During  the  interira  period  between 
Augnst  25  and  November  17, 1988,  R- 
5115  will  also  be  advertised  through  a 
graphic  notice  in  Section  2  of  die  Class 
U  Notices  to  Airmen.  Regarding  lifting 
of  the  balloon  tether,  operators,  under 
9  101.11  of  die  Federal  Aviation 
Regulations,  are  not  required  to  mark  or 
light  mooring  lines  when  the  baDoon  is 
operated  within  a  restricted  area.  FAA 
has,  however,  forwarded  ACM>A'8 
concerns  to  the  Castons  Service  for 
consideration.  Except  for  editorial 
changes,  these  amendmente  are  the 
same  as  those  proposed  in  the  notice. 
Sections  71-151  and  73.51  of  Parts  71 
and  73  of  die  Federal  Aviation 
Regulations  wer  republished  in 
Handbodc  7100JBD  dated  January  4, 
198& 

TheKola 

These  amendments  to  Parts  71  and  73 
of  the  Federal  Aviation  Regulations 
establish  Restricted  Area  R-5115.  near 
Deming,  NM  to  contain  a  U.S.  Customs 
Service  operated  aerostat  balloon 
system;  and  amend  the  Continental 
Control  Area  to  include  R-^llS. 

The  FAA  has  determined  diat  diis 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  dierefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparatitHi  of  a 


regulatory  evaluation  as  the  anticipated 
impact  is  so  minissaL  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafficpraoedBrBiaiidairnavigBtiaii.it 
is  cettifiad  that  ttis  rukjriU  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

list  of  Sidi)ects  in  14  CFR  Parts  71  and 
78 

Aviation  safety.  Restricted  areas. 
Continental  control  area. 

Adoption  of  the  AoiaodiBeBts 

Accordingly,  porsaant  to  the  audiority 
ddegated  to  me,  Parts  71  and  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parte  71  and  73]  are  amended,  as 
foQows: 

PART  7f-0E8IGNATI0N  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES^ 
CONTROLLJEO  AIRSPACE.  AND 
REPORTINQ  POINTS 

1.  The  audiority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  4B  U&a  13M(a).  1964(a),  1510; 
E.O.  font;  4B  U&C.  108(g)  (Revised  Ptob.  L 
07'4«.  jaaoaiy  12. 190);  14  CFR  lim 


§71.151 

2. 1 71.151  is  amended  as  follows: 
R-5115,  Demins.  NM    (New]  | 

PART  73-SPECIAL  USE  AIRSPACE 

3.  The  authority  citation  for  Part  73 
continues  to  reed  as  follows: 

AudHuity:  46  U.S.C.  1348(a),  13S4(a).  ISia 
1522;  E.0. 10854: 40  U.S.C.  10e(g)  (Revised 
Pub.  L  S7-449,  lamiary  12. 1983);  14  CFR 
11.09. 

§73151    [Awandsdl  \ 

4.  S  73.51  is  amended  as  follows: 
R-SUS,DMiBg,NM    (New) 

Boundaries.  A  2-fliile  radius  centered  at  lat. 
zrWVTH.,  long.  10rsi'52"W. 
Designated  altitudes.  Surface  to  15.000  feet 

Time  of  designation.  Contimious. 

Controlling  agency.  FAA.  Albuquerque 
ARTCC. 

Using  agency.  United  States  Customs 
Service. 

Issued  in  Warirington.  DC  on  June  13. 1988. 
Temple  H.  lohnaoo, 

Maaager.  Airspace-Rules  and  Aeronautical 

InformatioD  Division. 

(PR  Doc  88-13860  Filed  8-20-88;  8:45  am] 
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14CFRPart73 

(AirspM*  Docket  Na  er-ANM-IS] 

Change  Time  of  Designation  tar 
Restricted  Areas  R-5701  and  R-5706; 
Boardman,OR 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


v:  This  action  reduces  the  time 
of  designation  for  Restricted  Areas  R- 
5701  and  R-570e.  Boardman,  OR,  fiom 
"continuous"  to  more  specific  times.  A 
review  of  annual  utilization  reports  for 
these  areas  indicated  that  a  continuous 
designation  was  no  longer  warranted. 

EFRcnvE  DATE  0901  u.tc..  August  25, 
loea 

FOR  nJIITHEII  MRMMATION  CONTACT: 

Paul  Gallant  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-9253. 

TlwRule  I 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  reduces 
the  time  of  designation  for  Restricted 
Areas  R-5701  and  R-5706,  Boardman, 
OR,  to  specific  hours  which  more 
accurately  represent  actual  area  usage. 
A  review  of  the  use  of  these  areas 
determined  that  the  continuous  use 
designation  was  not  warranted  based  on 
current  and  near-term  projected 
utilization.  Although  retention  of  the 
continuous  use  designation  is  not 
justified  at  the  present  time,  the  U.S. 
Navy  indicated  that  future  increased 
requirements  for  R-5701  and  R-570e  are 
certain  and  that  a  return  to  continuous 
use  will  eventually  be  necessary  to 
support  emerging  requirements.  When 
user  needs  again  warrant  continuous 
use.  such  action  will  be  requested 
through  the  regulatory  process.  I  find 
that  notice  and  public  procedure  under  5 
U.S.C  553(b)  are  unnecessary  because 
this  action  is  a  minor  technical 
amendment  in  which  the  public  would 
not  be  particularly  interested.  Section 
73.57  of  Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  740aeD  dated  January  4. 
1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafficprocedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
pVomulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety,  Restricted  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

PART  73-8PEaAL  USE  AIRSPACE 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  13M(a).  1510. 
1522;  E.0. 10654;  49  U.S.C  1(16(8)  (Revised 
Pub.  L  97-449,  January  12/1983);  14  CFR 
llja  [ 

S  73.57   [Amended] 

2.  Section  73.57  is  amended  as  follows: 
R-57in,Boaidniaii.OR    [AiiMiiiiad] 

By  removing  the  current  time  of 
designation  and  substituting  the 
following: 

TYme  of  designation.  0700-0200  Monday- 
Friday;  0600-1800  Saturday  and  Sunday; 
other  times  by  NOTAM  6  hours  in  advance. 

R-S7B6,  Boardman,  OR    (AmandadJ 

By  removing  the  current  time  of 
designation  and  substituting  the 
following: 

Time  of  designation.  0700-0200  Monday- 
Friday;  0600-1800  Saturday  and  Sunday; 
other  times  by  NOTAM  6  hours  in  advance. 

Issued  in  Washington,  DC,  on  June  13. 198& 
Tampia  U.  lohnson. 

Manager,  Airspace-Rules  and  Aeronautical 

Information  Division. 

(FR  Doc.  86-13860  Filed  6-20-88;  8:45  am] 
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14  CFR  Part  95 

[Deciiel  Na  25638;  Amdt  Na  344] 

■FR  AHMudes;  MiseeHaneoua 


aqcncy:  Federal  Aviation 
Administration  (FAA),  DOT. 
action;  Final  rule. 

SUMMARv:  This  amendment  adopto 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rule) 


altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
actions  are  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 

■FPfCnVC  OATK  June  30, 1988. 

FOR  FURTNBI  information  CONTACT: 

Donald  K.  Funai.  Flight  Procedures 
Standards  Branch  (AFS-230).  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone:  (202)  267-8277. 

SUFPLCMaCTARV  INFORMATION:  This 

amendment  to  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95) 
prescribes  new,  amended,  suspended,  or 
revoked  IFR  altitudes  governing  the 
operation  of  all  aircraft  in  IFR  flight  over 
a  specified  route  or  any  portion  of  that 
route,  as  well  as  the  changeover  points 
(COPs)  for  Federal  airways,  jet  routes, 
or  direct  routes  as  prescribed  in  Part  95. 
The  specified  IFR  altitudes,  when  used 
in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference. 

The  reasons  and  circumstances  which 
create  the  need  for  this  amendment 
involve  matters  of  flight  safety, 
operational  efficiency  in  the  National 
Airspaee  System,  and  are  related  to 
published  aeronautical  charts  that  are 
essential  to  the  user  and  provide  for  the 
safe  and  effidott  use  of  the  navigable 
airspace.  In  addition,  those  various 
reasons  or  circumstances  require 
making  this  amendment  effective  before 
the  next  scheduled  charting  and 
publication  date  of  the  flight  information 
to  assure  its  timely  availability  to  the 
user.  The  effective  date  of  this 
amendment  reflects  those 
considerations.  In  view  of  the  close  and 
immediate  relationship  between  these 
regulatory  changes  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  this 
amendment  is  unnecessary. 
impracticaUe.  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 

The  FAA  has  detennined  that  this 
regulation  only  involves  an  establirhed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
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current.  It.  thanefore— (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significiant  rule"  under  DOT 
Regulatory  Poilicies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  nfkiimal.  For  the  same 
reason,  the  F^  certifies  that  this 
.  amendment  Will  not  have  a  significant 
'  economic  imptaict  on  a  substantial 
'  number  of  small  entities  under  the 
,,■  criteria  of  the  Regulatory  FlexibUity  Act. 


List  of  Subjects  in  14  CFR  Part  95 

Aircraft,  Airspace. 

Issued  in  Wasliington,  DC,  on  June  10, 196& 
Robert  L.  Goodridi, 
Director  of  Flight  Standards. 

Adiqttion  of  the  Amendment 

Accordingly  and  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95)  is 


amended  as  follows  effective  at  0901 
g.m.t.: 

PART9S~(AMENDED1 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Autimity:  49  U.S.C  1348. 1354  and  1510: 40 
U.S.C.  106(g)  (Revised.  Pub.  L  97-440.  Januaiy 
12. 1983):  and  14  CFR  11.49(b)(2]. 

2.  Part  95  is  amended  to  read  as 
follows: 


K          «         ^0^^              ■ 

1              ■ 
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tEVISIONS  TO  MUMMUM  ENROUTE  if«  AL11TUDES  «  CHAN6EOVBI  POINTS 

VOL 

iUMEMOMBIT  344  ffFECIlVE  DATE,  JUNE  30,  1988 

FROM                                  TO     ! 

MEA 

F«OM                                       TO 

MKA 

B»^ 

§95.1001  DUCT  IQUIB4I.S. 
nmmntum 

§95.6014  VOR  FEDBIAL  AIRWAY  M— Contwwd 

lORISTaL.  MO  MMTAC          ST  LOUtS.  DM)  VORTAC 

•TflOO 

BUFFALO,  NY  VORTAC             U.S.  CANADIAN  BOROtR 

•wio 

♦2100  -  MOCA 

*iaOO-AAOCA 

ST  LOUIS.  MO  VORTAC            VANOAUA.  IL  VORTAC 
♦2000-A«)CA 

*?M0 

§95.1001  IMSa  IOIITES^.S. 

§95.6015  VOR  FEDOAL  AKWAY  15 
K  AMENDED  TO  READ  Ml  PART 

ISS 

■ 

i 

WACO.  TX  VORTAC                 SCURRY.  TX  VORTAC 

•2500 

20UMA 

•2000 -MOCA 

SATELLITE.  FL  NOB                   AXXEL,  BF  FIX 

♦2000 

^^ 

•1500 -MOCA 
AXXEL,  BF  FIX                         WEST  END,  BF  NDB 

•2000 

§95.6016  VOR  raOAL  AIRWAY  16 

1 

1 

♦1500 -MOCA 

• 

tt  AMENDED  TO  READ  M  PART 

i 

WEST  END,  BF  NDB                  FREEPORT,  BF  NDB 

•2000 

1 

*1500  -  MOCA                               j 

SCURRY.  TX  VORTAC               QUITAAAN,  TX  VORTAC 

•2600    ■ 

9 

IS  AMBttDTO  DBETI 

•2000 -MOCA 

§95.6020  VOR  FB)ERAl  AIRWAY  20 

FREEPORT,  BF  NOB                   SATELLITE,  FL  NDB 

♦2000 

IS  AMENDED  TO  READ  M  PART 

•1500 -MOCA 

i 

MELIA,  VA  FIX                        RICHMOND,  VA  VORTAC 

2000 

Sn               IS  AMENOB)  TO  KAO  IN  PACT 

1     r— 

FORT  LAUDERDALE,  FL             DEKAL,  FL  FIX 

•2000 

§95.6033  VOR  FDERAL  AIRWAY  33 

J  E 

VOR/DME                                           1 

B  AMMDS  TO  READ  W  PART 

\J           kaa 

♦1400 -MOCA                              1 

DEKAL,  FL  FIX                         BIMINI,  BF  VORTAC 

2000 

HARCUM,  VA  VORTAC             FAGED,  VA  FIX 
FACED,  VA  FIX                        CDLIN.  VA  FIX 

4000 

7000 

2  1 

§95.6010  VOR  FOOAL  AIRWAY  10 

^  1 

IS  AMENMD  TO  READ  M  PART 

§95.6038  VOR  FB)aAL  AIRWAY  38 

IS  AMCNDO  TO  READ  M  PART 

STAFF,  KS  FIX                         HUTCHINSON,  KS  VORTAC 

3100 

FLOSS,  KS  FIX                         EMPORIA,  KS  VORTAC 

33UO 

RICHMOND.  VA  VORTAC          HARCUM,  VA  VORTAC 

2000 

§95.6011  VOR  FDOAL  AIRWAY  11 

»  ANKNOED  TO  READ  M  PART 

i 

§95.6054  VOR  KDOAL  AIRWAY  54 
B  AMDOED  TO  READ  M  PART 

1988 

RAKIN,  MS  FIX                        JACKSON,  MS  VORTAC 

2400 

WACO,  TX  VORTAC                 SCURRY,  TX  VORTAC 
•2000 -MOCA 

•2500 

§95.6014  VOR  FB>ERAL  AIRWAY  14 

SCURRY,  TX  VORTAC               QUITMAN.  TX  VORTAC 

•2600 

R  AMB»a  TO  READ  M  PART 

■ 

•2000 -MOCA 
TEXARKANA,  AR  VORTAC        •WASHO,  AR  FIX 
•4000  -  MRA 

'♦2500 

HOBART,  OK  VORTAC              ♦CARFF.  OK  FIX 

••3500 

••1700  -  MOCA 

* 

♦3500  -  MRA 

» 

♦♦2800  -  MOCA                               ' 

.» 

WIU  ROGERS,  OK  VORTAC      TOTES,  OK  FIX 

♦3000 -MOCA 
TOTES,  OK  FIX                         TULSA,  OK  VORTAC 

•3700 

§95.6066  VOR  FDERAL  AIRWAY  66 

•3000 

IS  AMENDED  TO  READ  M  PART 

♦2500  -  MOCA 

VICHY,  MO  VORTAC                FORISTEU,  MO  VORTAC 

•2900 

MIDLAND,  TX  VORTAC             BYPAS,  TX  FIX 

♦5000 

♦2200  -  MOCA 

•4400 -MOCA 

UMI 

• 

1 
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FROM  TO 

S9S.MM  VOi  FDERAL  AMWAV  66-ContiiMMd 


BYPAS, 
HYMAN. 


HYMAN,  TX  RX 
ABIIENE.  TX  VORTAC 


§95.4076  VOR  RDERAL  AKWAY  76 

JS  AMBMD  TO  WO  M  PAir 


MEA 

•6000 
•7000 


FROM  -10 

S95.6130  VOR  FBBAL  AKWAY  190 

B  AMMOB  TO  KAO  M  PAir 


BRADLEY,  a  VORTAC 


NORWICH,  a  VORTAC 


MEA 


5000 


§95.6198  VOR  RDERAL  AKWAY  198 

B  Umua  TO  KAO  M  PART 


;,  TX  U)RTAC 


BIG  SPRING 

•7000  - /M|(jlk 
WATOR,  TX  FIX 


EL  PASO,  TX  VORTAC 


HUDSPETH,  TX  VORTAC 


7500 


•WATOR,  TX  FIX 

SAN  ANGELO,  TX  VORTAC 


4500 
4500 


§95.6219  VOR  FEDERAL  AKWAY  219 
B  AMBSB  TO  READ  W  PART 


ffHI  m  VOR  fEDBAL  AKWAY  94 

I  AMBMD  TO  READ  M  PART 


DEMING.  NM  VORTAC 

BYPAS,  TX  FIX 

HYMAN.  TX  FIX 

TUSCOLA,  TX  VOR/DME 

GREGG  COUNTY,  TX 
VORTAC 


SKXJX  CITY,  lA  VORTAC 

•6800  -  MRA 

••3200  -  MOCA 


•GRUVE,  lA  FIX 


•4500 


SAN  SIMON.  AZ  MORTAC 

•8100  -  MW> 
MIDLAND,  TX  VORTAC 

•4400- MOCA 
BYPAS.  TX  FIX 

•4300  -  MOCA 
HYMAN.  TX  FIX 

•4)00  -  MOCA 
CATOO.  TX  FIX 


•9000 
•5000 
•6000 
•6000 
2100 


§95.6234  VOR  RDOAL  AKWAY  234 
B  AMENDED  TO  READ  M  PART 


FLOSS,  KS  FIX 


EMPORIA.  KS  VORTAC 


3300 


§95.6502  VOR  FDERAL  AKWAY  502 
B  AMENDED  TO  READ  M  PART 


FLOSS,  KS  FIX 


FROM 
§95.7025  JCr  ROUTE  NO.  25 


GOPHER.  MN  VORTAC 
BRAINERO,  MM  VORTAC 


10 


BiMQiini  ly  ADDiiifi 


EMPORIA,  KS  VORTAC 


MEA 


3300 


MAA 


T 


BRAINERO.  MN  VORTAC 
U.S.  CANADIAN  BORDER 


18000      45000 
18000      45000 


§95.7051  JIT  ROUTE  NO.  51 


DUPONT.  DE  VORTAC 
§95J10I  Jit  ROUTE  NO.  101 


SHREVEPORT.  lA  VORTAC 


B  AMENDS)  TO  READ  »i  PART 

YARDLEY.  PA  VORTAC 


18000   29000 


B  AMBSED  TO  READ  M  PART 

UHLE  ROCK.  AR  VORTAC 


18000      45000 


§957211  JET 


YOUNGSTOWN, 


ROUTE  NO.  211 


OH  VORTAC 


B  AMENDED  TO  READ  1  PART 

JOHNSTOWN,  PA  VORTAC 


18000      45000 


VOL 

1 
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§95 J003  VOR  FEKRAL  AIRWAYS  CHANGEOVER  TOMTS 

AMWAYSUMaiT                                                                                         CHAttGiOVER  WWTS 

FROM 

OSMNa                WOM 

53 

MIDLAND.  TX  VORTAC                     ABtl£W.  IX  VORTAC 

51            MIDLAND 

MUM 

ISS 

INDUSTRY   TX  VORTAC                    HOBBY. 

TX  VOR/DME 
V-7« 

33           INDUSTRY 

1 

mmmmmimm 

1 

LUBBOCK,  TX  VORTAC                     616  S«MN6.  TX  VORTAC 
INDUSTRY,  TX  VORTAC                    HOBBY,  TX  VOWDME 

71            LUBBOCK 
33          MDUSTRY 

9 

V41 

\  1 

LUBBOCK.  TX  VORTAC                     MIDLAND,  TX  VORTAC 

71        iweocK 

¥«• 

1 

1     r— 

■  MMNMirMOMS 

J  E 

MIDLAND,  TX  VORTAC                     TUSCOLA.  TX  VOR/OME 

51           MIDLAND 

v-n* 

21 

•  MMHw  10  Bam 

BRADLEY,  Q  VORTAC                    HORWICH,  Q  VORTAC 
!                                                                                             V-MS 

fO          BRAOUY 

H  MMNM  TO  oam 

• 

BRADLEY,  a  VORTAC                      PUTNAM.  Q  VOR/DAAE 

10           BRADLEY 

1988 

V.4W 

KAMBM>TOtani 

-- 

BRADIEY   a  VORTAC                      PROVIDENCE,  Rl  VORTAC 

10           BRADLEY 

§95.8005  JET  ROUTES  CHANGEOVER  POINTS 

wWWf AT  jM^WtWf 

vWwicw^W  POUWa 

noM 

TO 

mSTANa                NtOM 

Ml 

- 

UMI 

• 

■  MMNOBIV  «aMHS 

i 

jAWtfSTOWN.  NY  VOR/DME              ALBANY 
(FR  Doc  88-13858  Filed  6-20-88;  8:45  am 
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1 

NY  VORTAC 
4 

us           JAMESTOWN 
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UCFR 
[DodMC 


Stsndsftl 

ProcaduTM;  IjliMallaMous 

AmWKlllMlllS' 

AQENCV:  Federal  Aviatioa 
Adniinistratio|]|  (FAA).  DOT. 
action:  Final  hile. 


:  Thli  amendment  establishes, 
amends,  suapeids,  or  revokes  Standard 
Instrument  A|»roacii  Procedures 
(SIAPs)  for  opta  rations  at  certain 
airports.  Theae  regulatory  actions  are 
needed  becau^i  of  the  adoption  of  new 
or  revised  critnia,  or  because  of 
changes  occomng  in  die  National 
Airspace  Syst^tn,  such  as  the 
commissionini|of  new  navigational 
facilities,  addmon  of  new  obstacles,  or 
changes  in  airltraffic  requirenients. 
These  change^  kre  desired  to  provide 
safe  and  efBcieiit  use  of  the  navigable 
airspace  and  tb  proiaote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affectedj  airports. 
DATO:  Effecti^  An  efiEecUve  date  of 
each  SIAP  is  stieciJBed  in  the 
amendatory  p^^viatao*- 

IncorpomtiM  by  reference.-^ 
Approved  by  the  Director  of  the  Fedwal 
Register  on  Dciiiember  31. 1980.  and 
reapproved  as:  0f  January  1, 1982. 

AOOKsmc  A)MailabiIity  of  matters 
incorporated  bjy  refoteBce  in  tba 
amendnent  is  Ms  faSkamt: 
PorExamiMmtipp— 

1.  FAA  RulewDodcet.  FAA 
Headqaarters  Buildkig,  800 
IndependenoeAveiiae,  SW., 
Washington,  cm:  20G01; 

2.  The  FAA  tliegloaa)  OfRce  of  the 
region  in  whic^idie  affected  airport  is 
located;  or 

3.  Hw  Flight;  Inspection  Field  OCBce 
which  originatetl  the  SIAP. 
ForPurdmse^ 

Individual  S^P  copies  may  be 
obtained  from:| 

1.  FAA  Pttblto  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Bnildfaig.  800 
Independence  Avenue.  SW.. 
Washington.  DK;  20501;  or 

2.  The  FAA  lUegional  Office  of  die 
region  in  which  Ithe  affected  afaport  is 
located. 

By  Subscription— 
Copies  of  alli^IAPs.  maUed  once 

every  2  weeks,!  $re  for  sale  by  the 

Sup«1ntendent  pf  Documents,  U.S. 

Government  Pn|iting  Office, 

Washington.  DO  20402. 

mm  iftoiATwii  coMTAcn 
•  Fimai  Flight  Prooedurea 


Donald  K. 


Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  WasUngton.  DC  20501; 
telephone  (202)  267-8277. 

SunuMBfTAiiv  mromiATiON:  This 
amendment  to  Part  07  of  the  Federal 
Aviation  Regnlatians  (14  CFR  Rut  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  eadi  SIAP  is 
contained  in  official  FAA  fwm 
documents  wdiich  are  incorporated  by 
reference  in  Oiis  amendaaent  under  5 
U.S.C.  552(a).  1  CFR  Part  51.  and  8  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Foims  are 
identified  as  FAA  Forms  8200-S,  8280-4, 
and  8260-5.  Materials  inooiporated  by 
reference  are  available  for  examinaticm 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  dieir 
complex  nature,  and  die  need  tat  a 
special  format  make  dieir  verbatim 
publication  in  the  Fadaral  Kegblar 
expensive  and  impractical.  Ftntiier, 
airmen  do  not  use  die  ragnlatory  text  of 
the  SIAft,  but  refer  to  dieir  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronaatical  materials. 
Thus,  die  advantages  of  incorporation 
by  reference  are  realized  and 
pubiicadon  of  ^e  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  ia  unnecessary.  The 
provisions  of  dds  amendment  state  the 
affected  CFR  (and  FAR)  sections,  widi 
the  types  and  effective  dates  of  die 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

Tlis  amendment  to  Part  97  is  effective 
on  the  date  of  puUication  and  contains 
separate  SIAft  wfaidi  have  compliance 
dates  stated  at  effective  dates  based  on 
related  changes  in  the  National 
Aerospace  System  or  the  application  of 
new  CM'  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  die  FAA  hi  a  National  Fh'ght 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAKf)  as  an  emergency  action  of 
immediate  fli^  safety  relating  direcdy 
to  published  aeronautical  charts.  The 
circtunstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  die  remainfa^  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  die  SIAh  «ni«»«hitd  in  this 
amendment  are  based  on  the  oileria 
contained  in  the  U.&  Standard  for 
Terminal  Instrument  Ap|»oadi 


Procedures  (TERI%).  fa  dcvekipii^  these 
SIAPs.  the  TERPs  criteria  were  ^ifrfied 
to  the  conditiona  existing  or  antic^Mted 
at  the  affected  airprals.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  appUcd)le.  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  diis 
regulation  only  involves  an  established 
body  of  technical  regulations  for  whkh 
frequent  and  routine  anendoients  are 
necessary  to  keep  them  operationally 
cnnent  It.  dierefore— (1)  Is  not  a  '^ajor 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 

impact  is  so  miniinAl.  FoT  the  «anu» 

reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibUity  Act 

list  of  Sabiects  fai  14  CFR  Part  97 

Approaches,  Standard  instrument, 
Incorporation  by  reference. 

Issued  in  WuMagtoa,  DC  on  Jane  10.  Maa 
RolMtt  L.  Goodrich, 
Dim^or  of  Flight  Standonk. 


Adoption  of  the . 

AccordiDgly.  pursuant  to  the  authority 
delegated  to  me,  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amant^igg, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  GJ^T.  on  die  dates 
specified,  as  follows: 

PART  97— [AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Autlwrity:  49  U.S.a  1348. 1354(a).  1421.  and 
ISIO;  40  U.S.C  10e(g)  (revised.  Pnb.  L  V-448. 
(anuary  12, 1963:  and  14  CFR  ll^lS(b)(^. 

H  97.23. 97.25. 97.27, 97.29^  97.91. 97.33  and 
97.36   (jynsndsdl 


By  amending:  Section  97.23  VOR. 
VOR/DME.  VOR  or  TACAN.  and  VOR/ 
DME  or  TACAN:  §  97.25  LOC.  LOC/ 
UME,  LDA.  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NTO.  NDB/DME:  S  97.29  ILS. 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
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MLS/RNAV:  1 97^  RADAR  SIAPk 
S  97.33  RNAV  SIARs;  and  §  97.35 
COPTER  SIAP>.  identified  as  follows: 

*  *  '  Effective  August  2S.  1988 

Marianna,  FL— Marianna  Muni,  VOR/DNCB- 

KAmdt.  2 
Marianna,  FL— Marianna  Muni,  NDB-C,    I  '  . 

Amdt.  1  1    ■ 

West  Union,  iA— George  L  Scott  Muni. 

VOR/DMB-A.  Amdt  2 
West  Union,  IA— George  L  Scott  Muni.  NDB 

RWY  35.  Amdt.  2 
,  Elko.  NV— Elko  Muni— J.C.  Harris  Field. 

LDA/DME  RWY  23.  Amdt  3 
Graford,  TX— Possum  Kingdom.  NDB-A 

Orig. 
Terrell,  TX— Terrell  Muni;  NDB  RWY  17. 

Orig. 
Cheyenne.  WY— Cheyenne.  VOR  or  TACAN- 

A  Amdt  8 

*  *  'Effective July ^1988 

Bay  Minette,  AL— Bay  Minette  Muni.  VOR 

RWY  8.  Admt  5 
New  Haven.  CT— Tweed-New  Haven.  VOR 

RWY  2a  Amdt  4,  Cancelled 
Brookhaven.  MS — Brookhaven-Lincoin 

County,  VOR/DME-A  Amdt  8 
Olive  Branch.  MS— Olive  Branch,  NDB  RWY 

38,  Amdt  3 
Smithiield,  NC-^ohnston  County.  NDB  RWY 

21,  Amdt  5 
Wenatchee.  WA— Pangbom  Field.  VC«/ 

DME-CAmdt2 

*  *  'Effective June 3a  1988 

Minneapolis.  MN— Minneapolis-St  Paul  Intl/ 

Wold-Chamberlain.  LOC  BC  Rwy  llL. 

Amdt  7,  Cancelled 
Minneapolis,  MN— Minneapolis-St.  Paul  Intl/ 

Wold-Chamberlain.  ILS  Rwy  llL,  Orig. 
Minneapolis.  MN— Minneapolis-St  Paul  Intl/ 

Wold-Chamberiaia  RAOAR-1,  Amdt  30 
Aberdeen.  SD— Aberdeen  Regional,  VOR 

R*>ry  31.  Amdt.  19 
Aberdeen,  SD— Aberdeen  Regional.  VOR/ 

DME  Rwy  13,  Amdt  11 
Aberdeen.  SD— Aberdeen  Regional,  LOC/ 

DME  BC  Rwy  13,  Amdt  9 
Aberdeen,  SD— Aberdeen  Regional  NDB 

Rwy  31,  Amdt  9 
Aberdeen.  SD— Aberdeen  Regional  ILS  R%vy 

31,  Amdt  12 
Milwaukee.  WI— Lawrence  J.  Tinunerman, 

VOR  Rwy  4L,  Amdt  6 
Milwaukee.  WI-4^wrence  J.  Tinunerman, 

VOR  Rwy  15L.  Amdt.  11 
Milwaukee,  WI — Lawrence  J.  Tinunerman. 

LOC  Rwy  15L.  Amdt  2 

*  *  '  Effective  June  9. 1988 

St  Paul.  MN— St  Paul  Downtown  Hohnan 
Fid.  ILS  Rwy  32.  Amdt  1 

*  '  '  Effective  May  26, 1988 

Livermore.  CA — Livermore  Muni.  ILS  Rwy 
25R.  Amdt  8 

(FR  Doc.  88-13861  Filed  6-20-88: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 
hitemational  Trade  Administration 
15  CFR  Parts  370and  3M 
(Doek«l  Na  tOSSO-eosO] 

Export  of  Commoditiee  on  Board 
Country  Qroup  O,  W,  Y,  or  Z  Vesaele 
uno-MM  u  ail 

AOEMCV:  Bureau  of  Export 
Administration.  Commerce. 
action:  Proposed  rule  with  request  for 
comments. 


:  As  authorized  by  section 
15(b)  of  the  Export  Administration  Act 
of  1979,  as  amended,  the  Bureau  of 
Export  Administration  proposes  to 
amend  the  Export  Administration 
Regulations  to  control  the  shipment  of 
U.S.-origin  commodities  and  technical 
data  controlled  for  reasons  of  national 
security  aboard  vessels  and  aircraft 
registered  In.  owned  or  controlled  by,  or 
under  charter  or  lease  to  a  country  in 
Country  Group  Q,  W,  Y.  or  Z.  or  a 
national  of  any  such  country  (Country 
Groups  are  listed  in  Supplement  No.  1  to 
Part  370  of  the  Regulations).  Such 
shipments  are  prohibited  unless  the 
exporter  obtains  a  validated  license  or 
the  commodities  are  authorized  for 
export  to  Q,  W.  Y  or  Z  countries  under 
General  License  G-DEST  or  the 
technical  data  are  authorized  for  export 
to  Q.  W.  Yor  Z  countries  under  General 
License  GTDA  or  GTDR.  This 
requirement  is  intended  to  prevent 
diversion  of  commodities  and  data  that 
are  controlled  to  Country  Group  Q,  W.  Y 
orZ. 

In  response  to  this  proposed  rule,  the 
Bureau  of  Export  Administration 
specifically  requests  that  commenters 
address  the  following  questions:  What 
problems  are  inherent  in  determining 
whether  an  aircraft  or  vessel  is 
"registered  in.  owned  or  controUed  by, 
or  under  charter  or  lease  to  a  country  in 
Country  Group  Q.  W,  Y  or  Z.  or  a 
national  of  such  country"?  What 
problems  could  arise  by  placing  such  a 
prohibition  on  parties  outside  the  United 
States?  Should  the  prohibition  contain  a 
"knowledge  or  reason  to  know" 
standard? 

date:  Comments  should  be  received  by 
August  22. 1988. 

AOORCSS:  Written  comments  (six  copies) 
should  be  sent  to:  Joan  Maguire.  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration, 
Department  of  Commerce,  P.O.  Box  273. 
Washington.  DC  20044 
ran  RJHTNCR  INRNIMATION  CONTACT 
David  Schlechty.  Country  Policy,  Btueau 


of  Export  Administration.  Department  of 
Commerce,  Washington,  DC  20230, 
Telephone:  (202)  377-I2S2. 
suppLCMon-AiivMiFomiAnON:     - 

Ridemaking  Raqidrsmtnts  and 
Invitatfam  to  CemBMOt 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  die 
Order.  Accordingly,  no  preliminary  or 
final  r^ulatory  teapact  analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  contains  collections  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
collections  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  numbers  0625-0001  and  062&- 
0003. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
pubUc  comment  are  not  required  to  be 
given  for  this  nde  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  odier  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  «a{a)  and 
604(a))  no  initial  or  final  regulatory 
fle>dbility  analysis  has  to  be  or  wUl  be 
prepared.' 

4.  Section  13(a)  of  the  E)q;>ort     ^ '  i-^-- 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  ^ip.  2412(a)}.  exempts  Uiis 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C  app.  553),  includh^ 
those  requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Because  this  rule  is 
being  issued  in  proposed  form,  this  rule 
complies  with  section  13(b)  of  the 
Export  Administration  Act  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an  opportunity 
for  public  comment  be  given  for  this 
rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  proposed  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department  encourages 
interested  persons  who  wish  to  ' 
comment  to  do  so  at  the  earliest 
possible  time  to  permit  die  fiiUest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  August  22. 1988. 
The  Depcutment  will  consider  all 


Li-j 1 


cQouaenti  raciijhrMl  iMfora  the  cloee  of 
the  comment  fi^riod  in  deveiopiBg  fin^l 
regulations.  Ootauncnta  received  after 
the  end  of  the;  comment  period  wilt  be 
considered  if  pbssible,  but  their 
consideration  Qannot  be  assured.  The 
Department  will  not  accept  public 
comments  actt^anied  by  a  request 
that  part  or  al)  of  die  material  be  treated 
confidentially  because  of  its  business 
pn^etary  nature  or  for  any  other 
reason.  The  Department  will  return  such 
comments  and  materials  to  the  person 
submitting  the  comments  and  will  not 
consider  themi  ^  the  development  of 
final  regulatfons.  All  public  comments 
on  these  regultikions  will  be  a  matter  of 
public  record  ahd  will  be  available  for 
public  inspecti(>n  and  copying.  In  the 
interest  of  accuracy  and  completeness, 
the  Department  require*  conmentB  in 
written  form.  Ckal  comments  mutt  be 
followed  by  wHtten  memoranda.  wUch 
will  also  be  a  iaatter  of  public  record 
and  will  be  aviailable  for  puUic  review 
and  copjring.  Cbnununications  from 
agencies  of  the  lUnited  States 
Government  or  foreign  governments  will 
not  be  made  awiilafale  for  public 
inspection. 

The  public  rteord  concerning  these 
regulations  wijl  be  maintained  in  the 
Bureau  of  ExpM  Administration 
Freedom  of  ln|0rmation  Records 
Inspection  Fadility.  Room  4080. 
Department  oftCdmmerce.  14th  Street 
and  Pennsyhtttia  Avenue,  NW.. 
Washington.  [|C  2023a  Records  in  this 
facility,  inchidiig  written  public 
comments  and  Memoranda  summarizing 
the  substance  qToral  communications, 
may  be  inspected  and  copied  In 
accordance  wui  regulations  published 
in  Part  4  of  Tit|*  IS  of  the  Code  of 
Federal  Regul^f  ons.  Information  about 
the  inspection  land  copying  of  records  at 
the  facility  ma^  be  obtained  from 
Margaret  CorHeHo,  Bureau  of  Export 
Administratioii  fteed<Hn  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  379-2S93. 

5.  This  propoted  rule  does  not  contain 
policies  with  FMeralism  implications 
sufficient  to  wftfrant  preparation  of  a 


/  Vcl  53.  No.  119  /  Tueoday.  June  21,  1968  /  Rnteg  and  ReguJatJons 


Federalism  • 
Order  12612. 

List  of  Sub; 

ISCFRParta: 

Administra 
procedure, 

IS  CFR  Part 


iment  under  Executive 


practice  and 


and  recordkeeping 


Exports.  Ref 
requirements. 

Accordinglyj  t«artt  370  and  386  of  the 
Export  Adfl^nisiration  Regulations  (15 


CFR  Parts  388-480)  are  proposed  to  be 
amended  as  foUowK 

1.  Tbe  aQdMihty  dtation  for  15  CFR 
Part  370  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72, 83  StaL  903  (50 
U.S.C.  app.  2101  elMf.),  asaneiKM  by  Pub. 
L  97-145  of  December  29, 1961  and  by  Pub.  L 
99^  of  July  12. 198B(  EX>.  12S2S  of  )nly  12. 
1985  (50  FR  28757.  July  18. 1985) 

2.  Tbe  authority  dtation  for  15  CFR 
Part  386  continues  to  read  as  follows: 

AaHlority:  Pub.  L  96-72. 93  SUt.  503  (50 
U.S.C  app.  2401  et  $eg.\.  as  aBwnded  by  Pub. 
L  97-145  of  December  29.  I98I  and  by  Pub.  L 
99-64  of  )uly  12. 1985;  EX).  12S25  of  JiUy  12, 
1985  (50  FR  28575.  July  18. 198S):  Pub.  L  95- 
223  of  December  28. 1977  (SO  VJ8.C.  701  et 
M9.):  B.0. 12532  of  Septcnber  9i  nw  (SO  FR 
36881.  SeptasibarMi  1986)  as  afEscted  by 
notice  of  Septaabar  4. 1988  (n  FR  31925. 
September  a  1980:  Pid).  L  9»-M0  of  October 
2. 1986  (22  U.S.C  SOOl  er  jeqL);  and  BjO.  12S71 
of  October  27. 1988  (51  FR  38606^  October  29, 
1988). 

PART370-{AMENI)EO] 

3.  A  new  §  3708  is  added,  reading  as 
follows: 

f370J    SMpmonts  on  Country  Group  Q, 
W.Y.orZveeealBortficrMt 

(a)  No  U.S.-origin  commodity  or 
tedmical  data  controlled  for  national 
security  reasons  may  be  placed  as  cargo 
on  board  an  aircraft  or  vessel  registered 
in,  owned  or  controlled  by,  or  under 
charter  or  lease  to  a  country  in  Country 
Group  Q,  W.  Y  or  Z,  or  a  national  of  any 
such  country,  whether  in  the  United 
States  or  fai  a  foreign  port,  unlesK 

(1)  The  cmnraodity  or  technical  data 
may  be  expmted  raider  General  License 
G-DEST,  GTDA  or  GTIW  to  die  country 
where  the  aircraft  or  vessel  is  registered 
or  to  tbe  country,  or  country  national, 
that  owns,  controls,  diarters  or  leases 
the  aircraft  or  vessel;  or 

(2)  A  validated  license  (Form  ITA- 
622P)  or  amendment  (Form  ITA-OSSP) 
authorizes  export  of  the  commodity  or 
technical  data  to  the  QWYZ  Country, 
except  that: 

(i)  Commodities  or  technical  data  may 
be  placed  on  a  USSR  vessel  or  aircraft 
077/y  i/ they  are  licensed  for  export  to 
the  USSR; 

(ii)  Commodities  or  tedmical  data 
may  be  placed  on  a  Country  Ooup  Z 
vessel  or  aircraft  only  //diey  are 
licensed  for  export  to  a  destination  in 
Country  Group  Z. 

(b)  An  ejqwrter  who  seeks 
audiorization  to  export  commodities  or 
technical  data  aboard  Country  Gro^  Q, 
W,  Y,  or  Z  vessels  or  aircraft  shall  insert 
"Bloc  Carrier^  in  item  4  ("^lecial 
Purpose")  of  Form  rrA-e2^. 

(c)  Holders  of  a  Distribution  License. 
Pro|ect  License,  or  Service  Supply 


License  must  apply  for  scpvate 
validated  license  authorisation  to  export 
commodities  or  tedmical  data  aboard 
Country  Group  Q,  W.  Y  or  Z  vesseb  or 

aircraft. 

PART  386-(AIIEIIOED) 

4.  Sectimi  386.5  is  amended  by  adding 
paragraph  (c)  as  fdlows: 

S3i6J(    Qeneral  destination  control 
requirements. 

*        *        *        *      '  • 

(c)  Shipment  on  Certain  Comers.  An 
exporter  most  be  aware  not  only  of  the 
restrictions  on  exports  to  certain 
destinations,  but  also  of  the  restrictions 
on  exports  of  certain  commodities  and 
tedmical  data  on  carriers  registered  in, 
owned  or  contn^ed  by,  or  under  charter 
or  lease  to  a  country  in  Country  Group 
Q,  W,  Y  w  Z.  or  a  national  of  any  such 
country,  as  described  in  1 370.8. 

§386J    [Amended] 

5.  Section  388.8  is  amended  by  adding 
a  sentence  at  the  end  of  paragraph  (b)(4) 
reading  as  follows:  "(Section  370l8 
contains  spedal  provisions  regarding 
shipments  on  a  Country  Group  Q,  W.  Y 
or  Z  eoqiorting  carrier).'' 

Dated  )unc  16. 1988. 
VincaM  F.  DaCaio. 

Deputy  Assistant  Secretary  for  Export 
Admnistration. 

(FR  Doc.  88-13946  Filed  6-20-88;  8.-45  am) 
I  oooc  3tia-or-a 


15  CFR  Part  372 

[Decfcet  No.  80344-80441 

Tamporary  Exporta  Undar  tha 
Individual  VaOdatad  Ucanaa 
Procadura 

AOENCY:  Bureau  of  Export 
Administration.  Coniin«re.   ' 
action:  Final  rule. 

auMMARV:  Section  372.8(c)  of  the  Export 
Administration  Regulations  governs 
tranporary  exports  of  commodities  that 
may  not  be  exported  under  any  general 
license.  The  Bureau  of  Export 
Administratiim  is  revising  §  372.8(c]  to 
create  a  bmit  on  tbe  amount  of  time  that 
temporary  exports  may  remain  abroad. 
Temporary  exports  that  are  made 
pursuant  to  1 372J(c)  may  remain 
abroad  only  for  the  period  of  time 
specified  in  die  aiqilicant's  certification 
and  authorized  by  the  Office  of  Export 
Licensing.  Authorization  will  generally 
not  be  granted  for  a  period  of  time 
exceeding  one  year  bom  die  date  on 
which  the  onnmodities  were  exported. 
Exceptions  to  this  time  limit  will  be 
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considered  when  the  applicant  aubinits 
a  special  request  and  provides  specific 
justification. 

EFrecnvE  DATE  This  rule  is  effective 
June  21. 1988. 

Fen  RMTHn  mpomMTioN  contact: 
Willard  Rsher,  Regulations  Branch,     i 
Bureau  of  Export  Administration. 
Telephone:  (202)  377-3856. 
SUPPLEMENTARY  mromiATiON: 

Rulemaking  Requimnents 

1.  Because  this  rule  concerns  a  foreign 
and  mihtary  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  witiiin  the  meaning  of  section 
1(a)  of  Executive  Order  12291.  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  involves  a  collection  of 
information  subject  to  the  Paperworic 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  This  collection  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  control  number  0625-0001. 

3.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA)  (50  U.S.C.  app.  2412(a)),  exempts 
this  rule  from  all  requirements  of  section 
553  of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.a  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
EAA  does  not  require  that  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  ndemaktng  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared.  *«* 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  s«dficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12812. 

Therefore,  this  regulation  is  issued  in 
final  form.  Althou^  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 


submitted  to  Willard  Fisher,  Office  of 
Technology  and  Policy  Analysis.  Bureau 
of  Export  Administration.  Depaiia«nt  of 
Commerce.  P.O.  Box  273.  Washington. 
DC20044. 

List  of  SubJecU  in  15  CFR  Part  372 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly.  Part  372  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  368—399)  is  amended  as  follows: 

PART  372-(AIIENDED] 

1.  The  authority  citation  for  15  CFR 
Part  372  continues  to  read  as  follows: 

Autlnrity:  Pub.  L  96-72, 93  Stat.  503  (60 
U.S.C  app.  2401  et  §eq.),  as  amended  by  Pub. 
L  97-145  of  December  29. 19S1  and  by  Pub.  L 
99-64  of  July  12. 196B;  B.0. 12525  of  July  12. 
1965  (SO  PR  28757,  July  16, 1965);  Pub.  L  96- 
223  of  December  28, 1977  (SO  U.S.C.  1701  et 
seq.y,  E.0. 12532  of  September  9. 1965  (SO  FR 
36861,  September  la  1965}  as  affected  by 
notice  of  September  4. 1966  (51  FR  31925. 
September  8, 1966);  Pub.  L  99-440  of  October 
2, 1966  (22  U.S.C  5001  et  seq.y,  and  E.0. 12571 
of  October  27, 1966  (51  FR  39505,  October  29. 
1966). 

2.  In  §  372.8.  the  text  of  paragraph 
(c)(1).  except  for  the  first  three 
sentences,  is  revised  to  read  as  follows: 

8372J   Special typM of bidlvkluallieaiMa 


(c)  Temporary  Exports— {1] 
Applications.  *  *  *  Instead,  die 
application  shall  include  the  following 
certification  in  the  space  entitled 
"Additional  Information"  or  on  an 
attachment  thereto: 

The  commoditiea  described  on  this 
application  are  to  be  temporarily  exported  for 
[state  puipote  of  export  e.g..  dmaonstration. 
testing,  exhibition,  ete.),  used  solely  for  the 
purpoM  authorised,  and  retained  to  the 
United  States  within  l^)ecify  period  of  time) 
of  the  date  of  export  unless  otlier  disposition 
has  been  specifically  requested  and 
authorised  in  writing  by  the  Office  of  Export 
Licensing. 

The  applicant's  certification  must 
identify  a  specific  number  of  days/ 
months  during  wdiich  the  commodities 
will  remain  abroad.  Tlie  period  of  time 
identified  in  tfie  certification  should  be 
no  more  than  die  wavimiim  necessary  to 
accomplish  the  stated  purpose,  but  may 
not  in  any  event  exceed  one  year. 
Special  requests  for  exceptions  to  the 
one  year  time  limit  will  be  considered  if 
the  applicant  clearly  makes  such  a 
request  on  the  application  form  and 
provides  specific  justification  for  it 

Since  the  applicant  retains  title  to  the 
commodities,  he  shall  be  shown  on  the 
applicatioa  as  the  idtimate  consignee,  in 


care  of  die  person  wdio  will  have 
custody  of  the  commodities  abroad. 

Dated:  June  14. 1968. 

Yiaosnt  P.  DeCain. 

Deputy  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  86-13045  Filed  6-20-68;  8:48  am] 

Muata  coot  ssie«r-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sodal  Security  AdrnMstration 

20CFRPart416 

(Regulation  No.  161 

Supptamantal  Saeurtty  tncomafortha 
Aged,  MbNl.  and  Disaliled;  Definition 
of  Rasouroas 

AOENCv:  Social  Security  Administration. 
HHS. 

ACTKHC  Final  rule. 

summary:  We  are  amending  our 
regulations  to  exclude  from  the 
definition  of  resources  in  the 
Supplemental  Security  Income  (SSI) 
Program,  for  1  calendar  month  following 
their  receipt  certain  cash  payments  for 
medical  or  social  services.  Such  cash 
payments  intended  q>ecifiiBelly  to 
enable  people  to  pay  for  medical  or 
social  services  ifVnot  income  for  SSI 
purposes  because  they  are  assumed  not 
to  be  available  for  support  and 
maintenance.  However,  if  tibe  recipient 
does  not  use  die  cash  for  payment  of 
medical  or  social  services  in  the  month 
of  receipt  the  cash  is  a  countable 
resource  as  of  the  first  moment  of  the 
month  following  receipt  This  change 
will  make  our  resources  policies  more 
consistent  with  our  income  policies. 
IPPKIIVI DATK  These  rules  are 
effective  June  21. 1968. 


POR  PURIIMN  NMNMATION  CONTACT: 

Heniy  D.  Lemer.  Legal  Assistant  Office 
of  Relations.  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore.  Maryland  21235. 
telephone  (301)  594-7463. 

aUPPUMJNTAIIV  wipowmation:  This 
regulation  was  published  as  a  Notice  of 
Proposed  Rulemaking  in  the  Federal 
Re^star  on  October  8, 1967  (52  FR 
3762S).  Only  one  comment  was  received. 
That  comment  bom  a  sodal  service 
department  was  in  siqtport  of  the 
regulation. 

Certain  cash  payments  intended 
specifically  to  enable  people  to  pay  for 
medical  or  sodal  servioet<ao  GPR 
416.1103  (a)  and  (b))  are  not  income  for 
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SSI  purposes  because  they  are  assumed 
not  to  be  available  for  support  and 
maintenanoe.  However,  the  recipient  is 
not  always  Hble  to  use  the  cash  for 
payment  of  [aiedical  or  social  services  in 
the  month  di  receipt  Lacking  a 
regulatory  Msource  provision  for 
medical  or  social  services  comparable  to 
that  for  incotne.  the  cash  is  a  countable 
resource  asl^f  die  first  moment  of  the 
month  following  receipt  and  may  cause 
ineligibility  lior  SSI  benefits. 

ResourcMiare  defined  in  regulations 
(20  can  41(il201(a))  as  including  cash  or 
other  Uquld|  assets  that  an  individual 
owns  and  c^  ase  for  support  and 
maintenanda.  Hius,  even  though 
intended  for  the  piut^ase  of  medical  or 
social  services,  cash  meets  the  definition 
of  a  resouroa  unless  its  use  is  legally 
restricted. 

We  are  aaiending  20  CFR  416.1201(a) 
so  that,  for  1  calendar  month  following 
its  receipt,  cash  which  is  not  income 
under  20  CM  416.1103  (a)  or  (b)  because 
it  is  payment  for  medical  or  social 
services  is  net  a  resource.  If  the  cash  is 
still  being  held  at  the  beginning  of  the 
second  caleHdar  mondi  following  its 
receipt,  it  wpl  be  a  resource.  This  rule 
does  not  exj^d  to  cash  received  as 
reimbursemeiit  for  medical  or  social 
services  bilhi  the  individual  has  already 
paid.  Even  ttlough  such  reimbursement 
is  not  income  by  operation  of  20  CFR 
416.1103  (a)  or  ^).  it  serves  only  to 
replace  the  individual's  previously 
countable  resources  that  have  been  used 
to  pay  for  rajeidical  or  social  services 
prior  to  receUpt  of  die  reimbursement. 
Since  the  individual  has  already  paid  for 
the  medical  k^r  social  services,  there  is 
no  reason  fc|i!  extending  to  the 
reimbursemeht  the  1  month 
disbursemei^t  period  during  which  cash 
received  for'ibedical  or  social  services  is 
not  a  resource.  Thus,  if  retained,  the 
cash  is  included  in  countable  resources 
beginning  with  die  first  month  following 
receipt 

This  final  nde  recognizes  that  it  is  not 
reasonable  to  expect  an  individual  to 
use  certain  lUnds  for  support  and 
maintenanc^,  To  use  diese  fimds  for 
support  andlmaintenance  tends  to 
thwart  the  piapose  of  the  payor  program 
and  could  reioult  in  individuals  having  to 
do  without  needed  services  that  the 
payor  progr^la  intended  to  provide.  The 
rule  allows  i  Reasonable  period  for 
individuals  Ijo  make  disbursement  but  if 
they  do  not  dt>  so,  the  money  becomes  a 
resource. 

Regulatory  Piiooaduies 

Executive  O^er  12291  ' 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 


Order  12291  since  the  program  and 
administrative  costs  of  this  final 
regulation  will  be  insignificant  and  the 
threshold  criteria  for  a  major  rule  are 
not  otherwise  met  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Paperwork  Reduction  Act 

lUs  final  regulation  imposes  no 
additional  reporting  and  recordkeeping 
requirement  requiring  Office  of 
Management  and  Budget  clearance. 

Regulatory  Flexibility  Act 

We  certify  diet  this  final  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  this  rule  affects  only 
individuals  and  States.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Pub.  L  96-354.  die 
Regulatory  Flexibility  Act  is  not 
required. 

(Catalog  of  Federal  Domestic  Aaaistance 
Program  No.  13Ji07,  Supplementary  Security 
income  Program) 

list  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged.  BUnd.  Disability 
benefits,  Public  assistance  programs. 
Supplemental  Security  Income. 

Dated:  April  11. 19ea 
DoKai  R.  Haidjr. 
Coauniaaioner  of  Social  Security. 

Approved:  May  la  1968. 
OttalLBawan. 
Secretary  of  Heaith  and  Human  Services. 

Subpart  L  of  Part  416  of  Chapter  III  of 
Tide  20  of  die  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART416-{AMENDED] 

1.  Tlie  authority  citation  for  Subpart  L 
of  Part  416  continues  to  read  as  follows: 

AutiMMity:  Sees.  1102. 1602. 1611, 1612, 1613, 
1614(f),  1621  and  1631  of  the  Social  Security 
Act:  42  U.S.C  1302. 1381a,  1382, 1382a,  1382b, 
1382c(f),  1382J  and  1383;  tec  211  of  Pub.  L  93- 
66, 87  Stat  154. 

2.  Section  416.1201  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

{416.1201    Reaourcee;  gensraL 

(a)  Resources;  defined.  For  purposes 
of  this  Subpart  L.  resources  means  cash 
or  other  liquid  assets  or  any  real  or 
personal  property  diat  an  individual  (or 
spouse,  if  any)  olwns  and  could  convert 
to  cash  to  be  used  for  his  or  her  support 
and  maintenance. 

(1)  If  the  individual  has  the  ri^t 
authority  or  power  to  liquidate  the 
property  or  his  or  her  share  of  the 
property,  it  Js  considered  a  resource.  If  a 


property  ri^t  cannot  be  liquidated,  die 
property  will  not  be  considered  a 
resource  of  the  individual  (or  spouse). 

(2)  Support  and  maintenance 
assistance  not  counted  as  income  under 
i  416.1157(c)  will  not  be  considered  a 
resource. 

(3)  Except  for  cash  reimbursement  of 
medical  or  social  services  expenses 
already  paid  for  by  die  individual  cash 
received  for  oiedical  or  sodal  services 
diet  is  not  income  under  1 416.1103  (a) 
or  (b)  is  not  a  resource  tor  die  calendar 
moaih  following  the  month  of  its  receipt 
However,  cash  retained  until  die  fust 
moment  of  die  second  calendar  month 
following  its  receipt  is  a  resource  at  that 
time. 


{PR  Doc.  13606  nied  6-20-68;  8:45  am] 

BNXNW  coos  41W-11-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  SwrviM 
26CFRPwt1 

rrj>.tso6] 

Inoome  Taxee;  Definition  of  Functional 
Currenqr 

AOMENCV:  Internal  Revenue  Service, 
Treasury. 

action:  Corrections  to  temporary 
regulations. 

summary:  This  document  contains 
corrections  to  temporary  regulations 
that  were  published  in  the  Federal 
Register  for  Friday,  June  3, 1988  (53  FR 
20308)  as  Treasury  Decision  6208.  The 
rules  relate  to  the  definition  of  a 
taxpayer's  functional  currency. 

RM  nmTHCII  mFONMATION  CONTACT: 

David  Rosenbeig  of  the  Office  of 
Associate  Chief  Counsel  (International), 
widiin  die  Office  of  Chief  Counsel,  202- 
634-5406  (not  a  toll-fiee  number). 

SUmCMeNTARV  mPORMATION: 

Background 

The  temporary  regulations  that  are  the 
subject  of  these  corrections  relate  to 
income  tax  regulations  under  section  965 
of  the  Internal  Revenue  Code  of  1966. 
Section  0B5  introduces  a  new  statutory 
concept  that  requires  all  Federal  income 
tax  determinations  to  be  made  in  a 
taxpayer's  functional  currency. 

Need  for  Coitecttons 

As  published.  Treasury  Decision  8208 
contains  several  MTors  that  might  cause 
confusion  to  taxpayers  and 
practitioners. 
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PART  1WO0RRECTEO] 

Accordingly,  tiie  publication  of 
Treasuiy  Decision  8208,  which  was  the 
subject  of  FR  Doc.  88-12582,  is  coirected 
as  follows: 


§  l.989-lT(OarracMn 

Paagiaiih  1.  On  page  20812,  Kcond 
cohnn.  in  {  LSBB-lllciHt).  in  line  7 
fram  tiie  top  of  the  cohinm,  the  language 


"under  this  lection  (c]  unless  tfie"  is 
removed  and  the  langnage  "^der  this 
paragiapii  (c)  mdaas  fLe"  in  added  in  its 
place. 

Par.  2.  On  page  20S13.  tiiird  column,  in 
§  1.985-tT(f),  Example  (11),  in  Hue  29 
from  the  bottom  of  die  column,  the 
language  "servfcea  inrnii.  and  S 
percent  or  5  LCs.  is"  is  removed  and  the 
langui^e  "sendees  income,  and  10 
percent,  oi;  5  LCs.  is"  is  added  in  its 
place. 


S1.W8-3T  fCorradad] 

Pk:  S.  Ob  pi«e  aosii^  lldid  oohHBn.  in 
S  1.985-8T](<^8).  ExMfvIc  (U  in  fae  14 
of  the  axaapk.  At  l^pnfB 'Hia 
account  raoahraUe  woirid  be  a  lUcd"  is 
removed  and  te  fa^§Ba§i  Ike  aooount 
leoaivabk  miald  be  a  dried  ooantey"  is 
added  in  ilapkoa. 

Par.  4.  Ob  page  20317,  (he  tables  as 
shown  an  incorrectly  asaemMed  and 
should  be  as  follows: 


SalM 


(Mar-Apr).. 
(MayJun).. 
(Juty).. — 
(August)- 
(S«pt) ....... 

(Oct) 


(Dec.)..._ _ „ 

TOW 

Cost  o(  Goods  Sott 
Opening  inventory .. 
Purchases: 
(Jan-Feb).. 
(Mar-Apr).. 
(May-Jun).. 
(July) » 


(Sept). 
(Oct).. 

(NOMj.. 


fPms.).. 


Less  Closing  Inventory . 


NorvCapitiKzed  Exp. 

(Jan-Feb) 

(Mar^Apr) 


(AiVM«„ 

(S^)t)_ 

(Oct) 

(Mo».V._ 
(Decj — 


ram.. 


HyperinflatJOTMy 
currency 


Oeprec. 


Total  Cost  a  B^. 
Operating  RroM— 


■  The  Mrage  eNchange  rale  tor  each  month  is  ttie  same. 

™/^.^IISli!J!I?ILl!lSi*^  «r«-o«it  inventory  method,  the  closing  Inventory  is  assumed  in 
recent  translaBon  period  as  foOoivs: 


ICOOOAKNi 
20,000,1)00 


SCOOOiBO 
20.000,000 
20,0001000 
20,00ajD00 
20,010,000 
30.000JBOO 


24O.O00.O0Qh 


15.000,000k 

io.ooajBoo 

30,000,000 
20,000,000 
10.000.000 

5, 

5,1 

2.50QW> 

2.500.000 
(23,000.000} 
77,000.000h 

4.000.000h 

2.500X100 

2,S0QXX)0 

z.aooAJOo 

3.ooa;ooo 

3,000.000 
2.000,000 
3,000,000 
4,000,000 


26,000,000h 


4.1 
107iMQj00ah 


133.000,000h 


exchange  rale 


>ao:i 

•Zfcl 
ttl 
26:1 
21:1 

29:1 
30:1 
81:1 


»»1 
»2I-.1 

23:1 
28:1 
20:1 
»:1 
30c1 
31:1 
« 


•«c1 
>«:1 

»22:1 
29:1 

aa-i 

2t:1 
£8:1 
30:1 
31:1 


»t 


500,000 
05a381 

^173,013 
700,231 
714,206 
600,655 
006.667 
987.742 


9.708.602 


750.000 

476.190 

1,38U36 

060,566 

384.615 

178.571 

17t414 

njS33 

80,845 

(822^659 

3,536,314 

200,000 

naxMS 

113.636 
86,957 
115,365 
107,143 
60,966 
lOQjOOO 
129,032 


1^)40,167 


200,000 
4.776,461 


4.930.121 


normal  circumstances  to  consist  ol  purchases  made  dunug  the  most 


Sales 


teoember... 
Noveatar-. 

Odoter 

Septomber- 
Aagust....~... 


Total. 


Hyperintetionary 
curraNoy 


2.500.000h 

2,SOOJMO 

5.000,000 

5,000,000 

SjOOOjOOO 


23.000.000h 


Excliaftos  cate 


31:1 
30:1 
29:1 
28:1 

28:1 


Unlled  Stales 


8a645 

83,333 

17^414 

178371 

307.692 


822.655 


Par.  5.  On  page  20317.  column  2,  in 
§  1.985-3T(d)(2).  in  line  4  from  the 
bottom  of  the  column,  the  language 


"attribulaUe  to  a  third  oarrMM^"  is 
removed  and  the  langnage  "attributable 


to  a  third  country  corrency"  is  added  in 
its  phice. 
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Par.  S.  Oi  tjpage  20318.  column  3.  in 
§  1.985-3T(i|H6).  in  the  first  line  of  the 
heading.  th0!  language  "(6)  Dollar  and 
third  currenty"  is  removed  and  the 
language  "(lO  Dollar  and  third  country 
currency"  is  added  in  its  place. 
Dak  D.  Goo4s, 

Chief,  Technical  Section,  legislation  and 
Regulations  Division. 

[FR  Doc.  B8-^t932  Filed  0-20-88:  &-4S  am] 
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DER 


ARTIIEilT 


OF LABOR 


Offica  of  UboHytanagemenl 
Standards 

29CFRPafjlj4S2 

Candidacy  Iaqo  RaquirefiMnIs  ih  Union 
Officar  Eleitiona;  Correction 

I  ; 
AOmcv:  O^ce  of  Labor-Management 
Standards.  |4bor. 

action;  Fin^  rule;  correction. 

SUMMARV:  ttiis  document  corrects  a 
final  regnla^n  concerning  restrictions 
on  candidacy  for  union  office  which  was 
published  in  Ithe  Federal  Register  on 
March  17, 1M8  (53  FR  8760;  FR  Doc.  88- 
5901).      •    1 1 

FON  PUNTHBf  INFOmiATIdN  CONTAer: 

Kay  Oshel,  CYael,  Division  of 
Interpretati0tis  and  Standards,  Office  of 
I^bor-Management  Standards, 
Department  of  Labor.  Washington.  DC 
20210:  telephone  (202)  523-7373  (this  is 
not  a  toll  fi^e  number). 

SUPPLEMENTARY  INFOMMTION:  The 
following  coiirections  are  made  to  the 
final  regulalibn  published  in  the  Federal 
Register  on  March  17, 1988,  in  order  to 
reinsert  a  fojdtnote  in  the  text  of  29  CFR 
452.46.  The  footnote  had  been  included 
in  the  pre-anended  S  452.46  and  was 
inadvertently  omitted  in  publishing  the 
amendment  on  March  17, 1988. 

§452.46    [C^*rM:tMi] 

1.  Hie  fou)1h  sentence  of  the  amended 
29  CFR  452.^8  should  read.  Thus,  it 
ordinarily  iriay  not  limit  eligibility  for 
office  to  persons  of  a  particular  race, 
color,  religi(^i^,  sex,  or  national  origin 
since  this  wObld  be  inconsistent  with 
the  Civil  RigStts  Act  of  1964.««" 

2.  The  texljof  footnote  28  should  read 
as  follows:  '*?•  Shultz  v.  Local  1291, 
Intemationdfi  Longshoremen 's 
Association,  838  F.  Supp.  1204  (EJ).  Pa.), 
affd.  461  F.2d  1262  (C.A.  3  1972)." 


,  Signed  at  Washington,  DC.  this  14th  day  of 
]une,  1968. 

Sahfaton  R.  MailodM. 

Assistant  Secretary  for  Labor-Management 
Standards, 

[FR  Doc.  88-13873  Filed  6-20-88: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

CoaatQuaRi 

33CFRPart100 
{CG0118«-02] 

Regatta;  Sacramanto  Water  Festival 

AOENCV:  Coast  Guard,  DOT. 
action;  Final  rule. 

vummahv:  The  regulation  will  amend 
S  100.1202  of  Title  33,  Code  of  Federal 
Regulations.  The  purpose  is  to  extend 
the  period  of  time  the  Sacramento  River 
is  closed  during  the  Sacramento  Water 
Festival. 

EFPEcnvE  date:  June  2, 1988. 
Consequently,  for  1988,  these  regulations 
are  effective  from  0900  to  1800  on  July  2, 
July  3,  and  July  4. 

POR  further  MPONMATION  contact; 

Lt.  K.  S.  Gregory.  Eleventh  Coast  Guard 
District  Boating  Affairs  Office.  400 
Oceangate  Boulevard,  Long  Beach, 
Califcmua  90822-5390,  Tel:  (213)  499- 
5318. 

supplementary  mPORMATtON:  On  14 
April,  1988,  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  for  these  r^ulations  (S3 
FR  12434).  Interested  persons  were 
requested  to  submit  comments  and  one 
comment  was  received. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Lt.  K.  S.  Gregory,  project  officer. 
Eleventh  Coast  Guard  Boating  Affairs 
Office,  and  Lt.  G.  R.  Wheatley,  project 
attorney,  Eleventh  Coast  Guard  District 
Legal  Office. 

Discussion  of  Comments 

The  one  commentor  mentioned  the 
impact  of  diminished  public  access 
through  the  Water  Festival  area.  The 
Sacramento  Water  Festival  draws  a 
number  of  visitors  to  the  local  area  and 
boosts  the  local  economy.  Due  to  the 
type  of  events  scheduled,  closiue  of  the 
Water  Festival  area  is  necessary  to 
insure  the  safety  of  participants  as  well 
as  spectators.  Closure  of  the  Water 
Festival  area  is  in  the  best  interest  of  the 
community.  Passage  through  the  Water 
Festival  area  will  be  restricted  during 


the  following  periods:  Saturday.  July  2. 
1988—0900  to  1145, 1215  to  1515,  and 
1545  to  1800:  Sunday,  July  3, 1988-0900 
to  1145, 1215  to  1515,  and  1545  to  1730: 
Monday,  July  4, 1988—1000  to  1145, 1215 
to  1515.  and  1545  to  1700. 

Eomoouc  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  <9hder  Department  of 
Transportation'regulatory  policies  and 
procedures  (44  FR  11034:  February  28. 
1979).  The  economic  hnpact  of  this 
proposal  is  eiqwcted  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
deemed  imnecessary.  It  involves 
negligible  cost  and  will  not  have  a 
significant  efi'ect  on  recreational  vessels, 
commercial  vessels  or  other  marine 
interests. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 

Fbal  Regulations 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-{AMENDED] 

1.  The  authority  citation  for  Pari  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.1202(a)  is  revised  to 
read  as  follows: 

$100.1202   Sacramento  Water  Festival. 


(a)  Effective  Dates.  This  section  is 
effective  fiom  0900  to  1800  PDT  the  first 
Friday,  Saturday,  and  Sunday  in  July, 
except  for  those  years  when  July  4th 
falls  on  Monday.  In  those  years,  the 
effective  date  of  these  regulations  will 
be  the  first  Saturday.  Sunday  and 
Monday  in  July,  as  published  in  the 
LOCAL  NOTICE  TO  MARINERS. 

Dated:  June  13. 1988. 
|.W.  Kima. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Eleventh  Coast  Guard  District. 

[FR  Doc.  88-13856  Filed  6-20-88;  8:45  am] 
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VETBUNS  ADMINISTRATION 
38  CFR  Parts 

UnprowinaoU  In  Vataiana'  Banaflts 

agency:  Veterans  Adaunistration. 
action:  Final  regulations. 


v:  The  Veterans  Administration 
(VAJ  lias  amended  Ms  adjudication 
regulations  to  ioB^wove  and  extend 
eligibility  for  certain  veterans'  benefits. 
The  amendments  are  necessary  because 
recent  legislation  has  changed  the 
eligibility  and  entitlement  criteria  for 
those  benefits.  Hie  effect  of  theie 
amendments  ynH  be  the  addition  of  new 
presumptively  service-connected 
disabilities  for  former  prisoners  of  war, 
improvement  in  compensation  payable 
for  certain  multiple  disabilities, 
exclusion  of  certain  income  in 
computing  pension  entitlement. 
extensaoD  of  etigilidity  for  special  home 
adaptation  gi—ts  aad  a  dwnge  in  the 
efSsctive  date  of  leduolion  for  certain 
hospitaload  incompetent  veteraas. 
Additional  aaHadnente  also  imptement 
opinions  of  the  VA  General  Counsel  and 
a  settlaaent  agreement 
EFFECnvi  dates:  These  amendments 
are  effective  October  28, 1986,  with  the 
exception  of  the  amendments  to  38  CHI 
3.309(c)  which  are  effective  October  1, 
19BB,  as  provided  by  law.  and  the 
amendments  to  38  CFR  3.22, 3.23, 3.271, 
3.272(h)  and  (m),  and  3.557(c)  and  3.800 
which  are  effective  July  21, 1988. 
FON  HMTHER  mRMMATION  COWTACT: 
Robert  M.  White,  Chief,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Department  of  Veterans 
Benefite.  Veterans  Adminastiation.  810 
Vermont  Avenue,  ffW.,  Washington,  DC 
2042a  (202)  233-3005. 
SUmSMENTART  INRMIMATION:  On 
pages  37170-75  of  the  Federal  Register  of 
October  5. 1987.  the  VA  published 
proposed  rules  for  improvements  in 
veterans'  benefits.  Interested  persons 
were  invited  to  submit  comments, 
suggestions  or  objections  to  these 
proposals  by  November  4, 1967.  Five 
commento  were  received.  i 

One  ooBmeDter  was  totally  I 

supportive  ci  the  proposed  changes 
while  another  suggested  an  addMonal 
income  exchnion  for  pensioa  paiposes 
which  was  not  a  sul^ect  on  which 
commente  were  sou^L  As  will  be  noted 
later,  exclusions  from  income  under  the 
improved  pension  program  are  set  forth 
in  Title  38  United  States  Code. 

The  other  three  comraenters  all 
focused  on  die  proposed  definition  of 
hardship  for  purposes  of  excluding  a 
child's  income  when  computing  pension 
entitlement  and  on  the  method  of 


compufiag  IIm  aiaoast  of  AmI  endasion. 
One  commenter  suggested  that  die 
proposed  definition  and  ouipaialion 
mediod  VNMdd  ba  a  bardm  on  Rgkaial 
office  personnel  and  offered  an 
altemativa  drtaiWea  Tbe  oommentsr 
suggested  that  hardsUp  riaMld  be  held 
to  exist  wheaevar  a  oUld's  inooaie 
exceeds  the  additional  amount  added  to 
a  vetaraa's  or  sarriving  apoase's 
maximum  annual  pension  rate  by  virtue 
of  including  that  child  as  a  member  of 
the  family  imit.  The  amount  of  the 
exclusion  would  be  the  amount  of  the 
excess. 

This  suggestion  cannot  be  accepted 
for  a  naaiber  of  reas<His.  First  it  defines 
hardship  differeody  for  different 
children.  Under  Qiis  suggestion  when  a 
single  veteran  adds  one  dependent  child 
to  his  or  her  awairi,  hardship  would 
exist  whaa  iha  ddkl's  iaoome  exceeded 
$1928l  Siaiilady.  whmi  die  first  child  is 
added  to  a  survivaig  spouse's  award, 
hardship  would  vxiatt  witaa  the  child's 
income  exceeded  $1291.  When  otiier 
children  are  subsequently  added  to  a 
veteran's  or  surviiiog  spouse's  award, 
hardship  for  them  would  exist  whea 
their  income  exceeded  HOSS.  Such 
unequal  treatment  is  not  appropriate. 

Secon(9y,  pension  is  a  need-based 
program  with  those  in  greater  financial 
need  receiving  mote  benefits.  In 
detenmning  need  die  income  of  all 
family  mctnbers  is  considered.  Under 
the  suggested  definition  and  exclusion 
methodology  a  diild  with  income  under 
$1000  could  not  claim  a  hanbhip 
exclasioB  bat  a  ckUd  widi  incoaie  of 
$10  An  could.  TUa  is  oonteary  to  the 
basic  poipoee  of  Hk  peaston  prograat 

In  addition,  hardridp  caanot  be 
defined  in  terms  of  a  paitiodar  dollar 
amount  The  level  of  income  diat  may 
create  a  hardship  in  New  York  City  may 
not  create  a  hardship  in  a  aiore  raral 
community.  We  believe  that  die 
hanMiip  dafiaHhm  and  methodology 
proposed  i»91  renk  ia  more  equitaMe 
treatment  of  dahaantB  on  a  case-by- 
case  basis  and  is  consistent  with  the 
basic  purpose  of  the  pension  program. 

The  remaining  two  commenters  who 
addressed  die  defiirition  of  hardship 
recommended  diet  die  definMion  of  low 
income  uaed  by  the  Department  of 
Housing  and  Uiban  Devekpnient  (HUD) 
be  oonridered  as  die  income  level  below 
which  hardship  worid  be  presumed  and 
a  child's  hioome  would  be  excluded. 
That  defihriSoB  was  said  lo  be  80 
percent  of  die  median  faioome  for  the 
region.  After  review  of  HUDT*  October  1. 
1986,  raactfan  fan^  inoome  Dgaies  we 
detenrined  that  the  suggested  defMti<m 
of  hardship  ooald  not  be  osed.  fai  most 
cases  the  median  family  income  figures 
were  so  high  that  people  with  incomes 


neariOpetcantof  dNoe  figaiat  would 
exond  dm  auDdamm  aaurari  pcasioB 
rate  and  woald  art  ba  aattlad  to 
pension.  Tim  aOect  af  tha  sanodon,  in 
other  words,  woaU  bsk  if  an  iadtvidnal's 
income  ware  bw  aao^jh  to  panait 
pension  entidement  the  VA  woald  be 
precluded  from  considerii^  the  inoome 
of  any  child  In  die  famOy  uidt  This 
would  constitute  a  blanket  exclusion  of 
children's  Income  wUch  Tide  38  United 
Stetes  Code  would  not  pemdt 

It  was  also  suggested  that  a  baseline 
for  earned  income  of  children  be 
esteblished.  We  believe  this  would  be 
inappropriate  for  the  same  reason  as 
esteblishing  a  set  monetary  amoont  as 
constituting  hardship. 

These  commenters  also  suggested  that 
the  proposed  determinadons  would  be 
burdensome  on  the  VA  and  would  tend 
to  &«or  those  wAto  kept  accarate 
records  and  could  bast  articulate  dieir 
expenditures  for  reasonable  family 
maintenance.  We  do  not  beUeve  this 
proposed  adjudicative  determination 
would  be  a  burden  on  VAeandoyees  as 
they  already  make  similar 
detemanatians  when  dacidinB  whether 
a  aelena'a  parents  qualify  as 
depeadenta.  Wa  also  do  nat  believe  diat 
these  propoaed  rules  wdliwaraBme 
benafidoriee  over  odncs.  in  any  eiwnt 
there  are  numerous  vererans'  service 
organizations  and  the  VA's  own  benefit 
counselors  who  are  ready  to  assist  any 
claimant  who  has  tfifficulty. 

Finally  these  two  commenters  suggest 
that  the  VA  cannot  consider  a  ddld's 
social  secarity  benefite  in  determining 
the  pension  enddement  of  a  veteran  or 
surviving  spouse.  Cawt  decisions  and 
the  laws  aad  regulations  goveniing 
social  security  benefits  a»s  cited  in 
sopport  of  this  position.  W«  cannot 
agree.  The  statutory  authority  for 
indadiag  a  child's  social  security 
benefite  when  oomptiting  a  veteran's  or 
surviving  spouse's  pension  entitlement 
is  contained  in  38U.S.a  503. 521  and 
541.  Until  such  audiority  is  repealed,  the 
VA  must  continue  to  implement  both  the 
letter  and  the  spirit  of  those  statutes. 

Tliese  amendraente  are  adopted  as 
proposed.  We  appreciate  the  interest 
expcessad  by  aadi  cnaaieotar. 

In  accordance  with  Bxecudva  Order 
12291.  Federal  Ragulation.  we  have 
determined  diat  these  final  ragulations 
are  nonma}or  for  the  followiag  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  econoniy  of  $100  miRion  or 
more. 

(2)  They  wflll  not  canse  a  major 
increase  in  coste  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment  investment  productivity. 
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innovation,  of  (m  ttie  abibtjr  of  United 
States-based  enterprises  to  conqwia 
with  foreign-b|Med  eoleipriaes  in 
domestic  or  e^wrt  aurkela. 

The  Adminiatrator  hereby  certifiea 
that  these  final  regulations  will  not  have 
a  significant  enooanuc  impact  on  a 
substantial  niiqiber  of  small  entities  as 
they  are  definJBJd  in  the  Regulatory 
Flexibility  Ac^  S  UAC  601-612.  The 
reason  for  thi^  Icertification  is  that  these 
regualtions  webid  not  direcdy  a£fect  any 
small  entities.  Only  VA  beneficiaries 
could  be  direcdy  affected  Therefore, 
pursuant  to  5  p.S.C  60S(b).  these 
regulations  arej  exempt  fit>m  the  initial 
and  final  reguutoiy  flexibility  analysis 
requirements  (>f  sections  603  and  604. 

Catalog  of  FeUieral  Domestic  Assistance 
program  numbef*  are  64.100  through  64.1ia 

List  of  Subject*  in  SS  CFl  Part  3 

Administrative  practice  and 
procedure.  Q^ifim,  Handicapped  Health 
care,  Pensions,  Veterans. 

Approved:  Jfuiis  1, 1988. 

Thomas  K.  TumavB, 

Admiaistrator. 

38  CFR  Part  3,  Adjudication,  is 
amended  as  fallows: 

PART3-(AMeN0ED) 

1.  In  §  3.22  liaragraph  (b)  is  amended 
by  adding  a  seutence  and  an  authority 
citation  at  the  end  to  read  as  follows: 


§3.22    BMMflto*t  Die 
>  wtaan  dee^  ia  not 


(b)*  *  *Th^  provisions  of  this 
paragrai^  do  ^ot  apply,  however,  to  any 
portion  of  such  benefits  payable  for  any 
period  preceding  the  end  of  the  month  in 
which  such  nw^ey  or  property  of  vahie 
is  received 

(Authority:  38  Ui$.C.  210(c)) 

2.  In  S  3.23,  e^  paragraph  (d)(6)  is 
added  to  read  Ms  follows: 

S3.23   Improv^ pension ratea-velaiana 
and  survMng  sMtueea. 

(d)  •  •  •      ' ' 

(6)  Reasonable  avaitobility  and 
hardship.  For  ti^e  purposes  of 
paragraphs  (dXi)  and  (d)(S)  of  this 
section,  a  child's  income  shall  be 
considered  "reasonably  available" 
when  it  can  bet  readily  applied  to  meet 
the  veteran's  ojri  surviving  spouse's 
expenses  neceiwary  for  reasonable 
family  maintenence,  and  "hardship" 
shall  be  held  to  exist  when  annual 
expenses  necessary  for  reasonable 
family  maintenance  exceed  the  sum  of 


countable  annual  income  plus  VA 
pension  entitlement  ISxpenses 
necessary  for  reasonable  family 
maintenance"  include  ejqtenaes  for 
basic  necessities  (such  as  food,  clothing, 
shelter,  etc.)  and  other  expenses, 
determined  on  a  case-by-case  basis, 
which  are  necessary  to  support  a 
reasonable  quality  of  life. 
(Authority:  38  U.S.a  210(c]) 

3.  In  9  3.271,  paragraphs  (a),  (e)  and  (f) 
are  revised  to  read  as  follows: 

93.271    Computation  of  hweme. 

(a)  Geaand.  Pajrments  of  any  kind 
fit)m  any  aoaroe  shall  be  counted  as 
incooie  during  the  12-oK»th 
annualization  period  fai  which  received 
unless  specifically  excluded  under 
9  3.272. 

(Authority:  38  U.S.C  210(c)) 
*         •         •         *         • 

(e)  InstaUaeats. — Income  ahall  be 
determined  by  the  total  amount  received 
or  anticipated  during  a  IZ-mooth 
annualization  period. 

(Authority:  38  U.SX1  ao(c)) 

(f)  Deferred  determinations.  When  an 
individual  is  unable  to  predict  widi 
certainty  the  amount  of  countable 
annual  income,  the  ammal  rate  of 
improved  pension  shall  be  reduced  by 
the  greatest  amount  of  anticipated 
countaMe  income  until  the  end  of  the  12- 
month  annualization  period  when  total 
income  received  during  that  period  will 
be  determined  and  ad^tments  in 
pension  payable  made  accordingly. 
(Authority:  38  U.S.C  210(c)) 

4.  In  9  3.272.  the  introductory  text, 
paragraphs  (g)  introductory  text, 
(g)(lKiii).(g}(2)(Ui).(gH3),(h) 
introductory  text  and  (h)(lKi)  are 
revised,  and  paragraphs  (1)  and  (m)  are 
added  to  read  as  follows: 


93.272 

The  following  shall  be  excluded  fi'om 
countable  income  for  the  purpose  of 
determining  entitlement  to  improved 
pension.  Unless  otherwise  provided 
expenses  deductible  under  this  section 
are  deductible  only  during  the  12-month 
annualization  period  in  which  they  were 
paid. 

(Authority:  38  U.S.C  210(c)) 

(g)  Medical  expenses.  Within  the 
provisions  of  the  following  paragraphs, 
there  will  be  excluded  from  die  amount 
of  an  individttars  annual  income  any 
unreimbursed  amounts  which  have  been 
paid  within  the  12-Rionth  annualization 
period  for  medical  expenses  regardless 
of  when  the  indebtedness  was  incurred. 
An  estimate  based  on  a  clear  and 
reasonable  expectation  that  unusual 


medical  expenditure  will  be  realized 
may  be  accepted  for  the  purpose  of 
authorizing  prospective  payments  of 
benefits  subject  to  necessary  adjustment 
in  the  award  upon  receipt  of  an 
amended  estimate,  or  after  the  end  of 
the  12-month  annualization  period  upon 
receipt  of  an  eligibility  verification 
report.  I 

(Authority:  38  U.S.C.  210(c)) 

(1)  •  •  • 

(iii)  They  were  or  will  be  in  excess  of 
5  percent  of  the  applicaMe  maximum  | 
annual  pension  rate  or  rates  for  the 
veteran  (including  increased  pension  for 
family  members  but  excbding  increesed 
pension  because  of  need  for  aid  and 
attendance  or  being  housebound)  as  in 
effect  during  the  12-month  annualization 
period  in  which  the  medical  expenses 
were  paid 

(2) 

(iii)  They  were  or  will  be  in  excess  of 
the  applicable  maximum  annual  pension 
rate  or  rates  for  the  spouse  (including 
increased  pen^n  for  family  members 
but  excluding  increased  pension 
because  of  need  for  aid  and  attendance 
or  being  housebound)  as  in  effect  during 
the  12-month  annualization  period  in 
which  the  medical  eiqienses  were  paid. 
(Authority:  38  U.S.C  210(c)) 

(3)  Children's  income.  Unreimbursed 
amounts  paid  by  a  child  for  medical 
expenses  of  self,  parent  brothers  and 
sisters,  to  the  extent  that  such  amounts 
exceed  5  percent  of  the  maximum 
annual  pension  rate  or  rates  payable  to 
the  chUd  during  the  12-month 
annualization  period  in  whidi  the 
medical  expenses  were  paid. 

(Authority:  38  U.S.C  2ia(c)) 

(h)  Expenses  of  last  illnesses,  burials, 
and  Just  debts.  Expenses  specified  in 
paragraphs  (h)(1)  and  (h)(2]  of  this 
section  which  are  paid  during  the 
calendar  year  following  that  in  which 
death  occurred  may  be  deducted  irom 
armual  income  for  the  12-month 
annualization  period  in  which  they  were 
paid  or  from  annual  income  for  any  12- 
month  annualization  period  which 
begins  during  the  calendar  year  of 
death,  whichever  is  to  the  claimant's 
advantage.  Otherwise,  such  expenses 
are  deductible  only  for  the  12-month 
annualization  period  in  which  they  were 
paid.  Any  such  expenses  paid 
subsequent  to  death  but  prior  to  date  of 
entitlement  are  not  deductible. 

(Authority:  38  U.SX1 210(c))  ; 

(!)••• 

(i)  Amounts  paid  by  a  spouse  beforie  a 
veteran's  death  for  expenses  of  the 
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veteran's  last  illness  will  be  deducted 
from  the  income  of  the  surviving  spouse. 

(Authority:  38  U.&C  603(aM3)) 

(1)  Distributions  of  funds  under  38 
£/.5.C  6iA  Distributions  from  the 
Veterans  Administration  ^)ecial       i 
Therapeutic  and  Rehabilitation 
Activities  Fund  as  a  result  of 
participation  in  a  therapeutic  or 
rehabilitation  activity  under  38  U.S.C 
618  shall  be  considered  donations  from 
a  public  or  private  relief  or  welfare 
organization  and  shall  not  be  countable 
as  income  for  pension  purposes. 

(Authority:  38  U.S.C  818(01 

(m)  Hardship  exclusion  of  child's 
available  income.  When  hardship  is 
established  under  the  provisions  of 
S  3.32(d)(6)  of  this  part,  there  shaU  be 
excluded  from  the  available  income  of 
any  child  or  children  an  amount  equal  to 
the  amount  by  which  annual  expenses 
necessary  for  reasonable  family 
maintenance  exceed  the  siun  of 
countable  annual  income  plus  VA 
pension  entitlement  computed  without 
consideration  of  this  exclusion.  The 
amount  of  this  exclusion  shall  not 
exceed  the  available  income  of  any 
child  or  children,  and  annual  expenses 
necessary  for  reasonable  family 
maintenance  shall  not  include  any 
expenses  which  were  considered  in 
determining  the  available  income  of  the 
child  or  children  or  the  countable  annual 
income  of  the  veteran  or  surviving 
spouse. 

(Authority:  38  U.S.C  521(h).  541(g)) 

5.  In  §  3.309.  the  list  in  paragraph  (c) 
and  the  authority  citation  for  the  section 
are  revised  to  read  as  follows:  i 


a  In  8  3.342,  paragraph  (b)(4)(U)  is 
revised  to  read  as  follow*:  . 


S3L309 


subjact  to  prasumptiva 


[c)  Diseases  specif ic  as  to  former 
prisoners  of  war. 

*,**♦* 

I 

Avitaminosis. 

Beriberi  (including  beriberi  heart  disease). 

Chronic  dysentery. 

Helminthiasis. 

Malnutrition  (including  optic  atrophy 
associated  with  malnutrition). 

Pellagra. 

Any  othernutritional  deficiency. 

Pyschoais.  ; 

Any  of  the  anxiety  states. 

Dysthmic  disorder  (or  depressive  neurosis). 

Organic  residuals  of  frostbite,  if  it  is 
determined  that  the  veteran  was  interned  in 
climatic  conditions  consistent  with  the 
occurrence  of  frostbite. 

Post-traumatic  osteoarthritis. 

(Authority:  38  U  S.C.  210(c)) 


IS442 

raHnga  for  panalon  purpoaas. 

•        •       •       •       * 

:  lb)  •  •  • 

(4)*  •  • 

(ii)  Participation  in,  or  the  receipt  of  a 
distribution  of  funds  as  a  result  of 
partidpation  in,  a  tterapauticor 
rehabilitation  activity  under  38  U.S.C. 
618. 

(Authority:  38  U.&C.  618(f)) 

7.  In  1 3.343.  the  last  sentence  in     . 
paragraph  (c)(1)  is  revised  and  an 
authority  citation  is  added  to  paragraph 
(c)  to  read  as  follows: 

S3.343    Continuano*  of  total  dtoaUMy 


(c)  Individual  unemployability.  (1) 
*  *  *  Neither  participation  in.  nor  the 
receipt  of  a  distribution  of  funds  as  a 
result  of  participation  in.  a  therapeutic 
or  rehabilitation  activity  imder  38  U.S.C 
618  shall  be  considered  evidence  of 
employability. 

(Authority:  38  U.S.C.  618(f)) 

a  Section  3.383  is  re^ed  to  read  as 
follows: 

§  31383   Spacial  conaMsration  for  palrad 


(a)  Entitlement  criteria.  Compensation 
is  payable  for  the  combinations  of 
service-connected  and  nonservice- 
connected  disabilities  specified  in 
paragraphs  (aHl)  throui^  (a)(5)  of  this 
section  as  if  both  disabilities  were 
service-connected,  provided  the. 
nonservice-connected  disability  is  not 
the  result  of  the  veteran's  own  willful 
misconduct 

(1)  Blindness  in  one  eye  as  a  result  of 
service-connected  disability  and 
blindness  in  the  other  eye  as  a  result  of 
nonservice-connected  disability. 

(2)  Loss  or  loss  of  use  of  one  Iddney  as 
a  result  of  service-connected  disability 
and  involvement  of  the  other  kidney  as 
a  result  of  nonservice-connected 
disability. 

(3)  Total  deafriess  in  one  ear  as  a 
result  of  service-ccmnected  disability 
and  total  deafriess  in  Oie  other  ear  as  a 
result  of  nonservice-connected 
disability. 

(4)  Loss^r  loss  of  use  of  one  hand  or 
one  foot  as  a  result  of  service-connected 
disability  and  loss  or  loss  of  use  of  the 
other  hand  or  foot  as  a  result  of 
nonservice-connected  disability. 

(5)  Permanent  service-connected 

'  disability  of  one  lung,  rated  50  percent 
or  more  disabling,  in  combination  with  a 


nonservice-connected  disability  of  Ae 
other  lung. 

(b)  Eff^t  of  judgment  or  settlement 
(1)  If  a  veteran  receives  any  money  or 
property  of  value  ptusuant  to  an  award 
in  a  judicial  proceeding  based  upon,  or  ■ 
settlement  or  compromise  of.  any  causa 
of  action  for  dami^ges  for  the 
nonservice-connected  disability  wdiich 
established  enticement  under  wis 
sectiofi,  the  increased  compensation 
payable  by  reason  of  this  section  shall 
not  be  paid  for  any  month  following  the  . 
month  in  which  any  such  money  or 
property  is  received  until  sudh  time  as 
the  total  amount  of  such  increased 
compensation  that  would  otherwise 
have  been  payable  equals  the  total  of 
the  amoimt  of  any  such  money  received 
and  the  fair  market  value  of  any  sud 
property  recdved.  The  provisions  of  this 
para|(raph  do  not  apply,  however,  to  any 
portion  of  such  increased  compensation 
payable  for  any  period  preceding  the 
end  of  the  month  in  which  such  money 

or  property  of  value  was  received. 
(2)  With  respect  to  the  disability 
combinations  specified  in  paragraphs 
(a)(1),  (a)(2).  (a)(3)  and  (a)(S)  of  this 
section,  the  provisions  of  tills  paragraph 
apply  (mly  to  awards  of  increased 
compensation  made  on  or  after  October  ' 
28.198a 

(c)  Social  security  and  workers' 
compensation.  Benefits  received  under 
social  security  or  workers' 
compensation  are  not  subject  to 
recoupment  under  paragraph  (b)  of  this 
section  even  though  sudi  iMnefits  may 
have  been  awardeid  pursuant  to  •  - 
judicial  proceeding. 

(d)  Veteran's  duty  to  report  Any 
person  entitled  to  increased 
compensation  imder  this  section  shaU 
promptly  report  to  the  VA  the  receipt  of 
any  money  or  property  received 
pursuant  to  a  judicial  proceeding  based 
upon,  or  a  settlement  or  compromise  of. 
any  cause  of  action  or  other  right  of 
recovery  for  damagM  for  die 
nonservice-connected  loss  or  loss  of  use 
of  the  impaired  extremity  upon  which 
entitlement  imder  this  section  is  based. 
The  amount  to  be  reported  is  the  total  of 
the  amount  of  money  received  and  the 
fair  market  value  of  property  received. 
Expenses  incident  to  recovery,  such  as 
attorneys'  fees,  may  not  be  deducted 
from  the  amount  to  be  reported. 

(Authority:  38  U.S.C  360) 

93.384    [Removed  and  raaarved] 

9.  Section  3.384  is  removed  and 
reserved. 

10.  In  {  3.501,  paragraph  (i)(3)  is 
revised  to  read  as  follows: 


9SJ01 


/  Vol  53.  No.  119  /  Tuesday.  June  a.  1968  /  Rales  and  Regulatidng  23237 


(i)  •  •  • 

(3)  Sec<M»  AtfTl  iDGOBpeleBt  veteran, 
admitted  forbaqiitaL  tawttt^OBal  or 
domiciliaiy  ee^  widwat  dependents, 
whoie  estate  jMiaals  or  exoeedstUOIk 
Last  day  of  thei  month  of  admission  or 
the  last  day  of  the  month  in  which  the 
veteran's  esta|t^  eqoal  or  exceeds  $1,500. 
whichever  is  fater.  If  Um  veteran  was 
hospitalised  fjt  observatioa  and 
examination.  |W  date  teeatment  bc^an 
will  be  considered  the  date  of 
admission. 

(Authority:  38  USXl.  3012(c)) 

11.  In  1 3.S0t!^  the  hitroductoiy  text 
and  paragrapk  i(c)  are  revised  to  read  as 
follows: 

§3.502    Siirvlvlag spouses. 

Hie  effectivla  date  of  discontinttance 
of  pension,  ooii^pensstion,  or 
dependency  a^d  indemnity 
compensationi  to  or  for  a  surviving 
spouse  will  be  the  earliest  of  the  dates 
stated  in  this  Mction.  Where  an  award 
is  reduced,  di^  kedaced  rate  will  be 
payable  die  day  foUowtag  die  date  of 
discontinuance  of  the  greeter  benefit 
(Authority:  38  UJ$.C.  210(c)) 

(c)  Legal  surviving  spouse  entitled. 
Date  of  last  payment  on  award  to 
another  person  as  surviving  spouse.  See 
8  3.657.  ij 

(Authority:  38  US.a  210(c)) 

12.  In  f  3.50^j  the  introductory  text 
and  paragrapfaa  (b)  and  (i)  are  revised  as 
follows: 

S3.S03   ChMniL 

The  effectiv^  date  of  discontinuance 
of  pension,  coa^pensation.  or 
dependency  and  indemnity 
compensationtb  or  for  a  child,  or  to  or 
for  a  veteran  or  surviving  spouse  on 
behalf  of  such  qhild.  wiD  be  the  earliest 
of  the  dates  stated  in  this  section. 
Where  an  awa^  is  reduced,  die  reduced 
rate  will  be  pa)fiaUe  die  day  following 
the  date  of  dis^bntinuance  of  the  greater 
benefit. 

h 
(Authority:  38  UAc.  210(c)) 


(b)  Enters  sejr^icps.  Date  of  last 
payment  of  aptertioned  disability 
benefits  for  child  not  in  custody  of 
estranged  spod^.  F^  rate  payable  to 
veteran.  No  change  where  payments  are 
being  made  foi*  ^e  child  to  the  veteran, 
his  (her)  estranged  qwase.  his  (her) 
surviving  spoujib.  or  to  the  fiduciary  of  a 
child  not  in  Um|  Surviving  qiouse's 
custody. 


(Authority:  38  U.S.C  210(c)) 
•        •        •        •        * 

(i)  Surviwiagapoimebecomm  emtUkd. 
Date  of  laat  payment  See  f  3j857. 

(Authority:  ^  U&C  2ia(c)) 

la  In  i  3.557.  die  first  antenoe  of 
paragraph  (b)(4)  and  parapapb  (d).  and 
all  of  parapapk  (c)  are  revised  and  an 
authority  citation  is  added  to  para^aph 
(d)  to  read  as  fbUows: 


13.967 


$1,900 


(b)  •  •  • 

(4)  Has  an  estate,  derived  firom  ai^ 
source,  wfaidi  equals  or  exceeds  $1.50a 
further  payments  of  pension, 
compensatian  or  emergency  oflicer's 
retirement  pay  will  not  be  made.  excq>t 
as  provided  in  paragraph  (d)  of  diis 
section,  untd  dM  estate  is  reduced  to 

Ssoa 

(c)  For  veterans  subject  to  paragraph 
(b)  of  tills  aacdon.  die  vahw  of  die 
veteran's  estate  shall  be  computed 
under  the  provisions  of  §  13.100  of  Uiis 
tide. 

( Authotity:  38  U&C.  2ia(c)) 

(d)  Payment  of  pension,  compensation 
or  emergenqr  officers'  retirement  pey  to 
a  veteran  subject  to  die  provisions  of 
paragraph  (b)  of  tills  section  wiO  be 
discontinued  die  last  day  of  the  month 
of  edmission  or  the  lest  day  of  die 
month  in  mriddi  the  veteran's  estate 
equals  or  exceeds  $1,500,  whichever  is 
later.  •  *  * 

(Authority:  38  U&C  3203) 

14.  In  S  3.800;  parapaph  (aX2)  is 
amended  Iqr  eddii«  a  sentence  at  the 
end  and  reviafaig  the  authority  citation 
to  read  as  follows: 

93.900   DisabMyordeattidueto 


(a)  •  •  • 

(2)*  *  'The  provisions  of  tills 
paragraph  do  not  apply,  however,  to  any 
portion  of  such  compensation  or 
dependency  and  indemnity 
compensation  payable  for  any  period 
preceding  the  end  of  the  month  in  which 
such  jud^nent  settlement  or 
comprondse  becomes  finaL 

(Authority:  38  U.&C  210((4) 

15.  In  S  3.800a,  tiie  introductory  text  is 
revised  to  read  as  follows: 


t 

under  38  mac  801|li^ 

A  certificate  of  eligibility  for 
assistance  in  acquiring  necessary 
special  home  adaptations,  or.  (m  or  after 


October  28, 109B,  for  assistanoe  in 
acquiring  a  residence  already  adepted 
with  necessaiy  special  features,  under 
38  U.S.C  aoi(b)  may  be  issued  to  a 
veteran  who  served  after  ^wil  20, 1898, 
if  die  following  requiremente  are  met 

(Authori^  38  U.S.C  801(b)) 

[PR  Do&  88-13819  Filed  8-20-88;  ft«  SB) 


ENVMOMIENTAL  PROTECTION 
AGENCY 


40CFRPart92 
IFRL-3399-«KY-4M9] 


AOBICV:  Environmental  lYotection 
Agency  (EPA). 

action:  Final  rule. 


r  EPA  today  approves 
amendmente  to  Jefferson  County 
Regulation  2jOe.  Permit  Fees  and 
Renewal,  submitted  to  EPA  on  Mardi 
20. 1907.  These  amendmente  entail  a 
complete  realignment  of  permit  fses  and 
renewal  fioqnnides.  After  completing  a 
study  of  the  average  casta  invtrived  in 
establishing  a  permit  die  Jefferson 
County  Air  PoDution  Cootol  District 
determined  that  these  revisions  to 
Regulation  2M  being  approved  today 
are  necessary  to  cover  the  costo  of 
reviewing  and  processing  permit 
applications,  as  well  as  the  coate  of 
implementing  and  enforcing  such  permit 
conditions.  Section  110(a)(2)(K)  of  die 
Qean  Air  Act  provides  tike  authority  for 
the  establishment  of  permit  fiees.  The 
amendmente  to  Regulation  ISA  being 
approved  in  this  notice  were  proposed 
on  November  19, 1987  (52  FR  44448).  No 
commente  were  recdved  in  response  to  • 
that  proposal 

EPFSCnvi  OATe  This  rale  will  become 
effective  on  July  21. 19B& 

AlWiicnCB:  Copies  of  the  documente 
relevant  to  tins  action  are  available  for 
public  inspection  during  normal 
business  hours  st  the  following 
locations: 

U.S.  Environmental  Protectton  Agency, 
Region  IV.  Air  Progrems  Branch.  345 
Courtiand  Street  NR,  Adanta, 
Georgia  30365. 

Kentucky  Natural  Resources  and 
Environmental  l¥otection  Cebinet 
Department  of  Environmental 
Protection.  FkankCort  Office  Park,  18 
Redly  Road.  Ftankfort  Kentadcy 
40001. 
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lefl^erson  County.  Kentucky,  niysical 
and  Environmental  Services.  Air 
Pollution  Control  District.  914  East 
Broadway,  Louisville,  Kentucky  40204. 

Public  Information  Reference  Unit. 
Environmental  Protection  Agency,  401 
M  SUeet.  SW..  Washington,  DC  20460. 

FOR  FURTHCR  INFORMATION  CONTACT: 

Pamela  E.  Adams  of  the  EPA  Air 
Programs  Branch  at  the  above  address, 
telephone  (404)  347-2864  or  FTS  257- 
2884. 

SUFFtEMENTARY  INFORMATION:  On 

March  2a  1987,  the  Kentucky  Division  of 
Air  Pollution  Control  submitted  to  EPA 
revisions  to  lefferson  County  Regulation 
2.08.  Permit  Fees  and  Renewal.  This 
regulation  is  a  part  of  the  Kentucky 
State  Implementation  Plan  (SIP) 
approved  under  section  110  of  the  Clean 
Air  Act.  Submittal  of  these  amendments 
by  the  Jefferson  County  Air  Pollution 
Control  District  occurred  on  March  2. 
1987.  Opportunity  for  public 
participation  and  input  relevant  to  these 
amendments  was  provided  through  a 
public  hearing  conducted  on  December 
17. 1986,  at  the  Air  Pollution  Control 
District  of  Jefferson  County.  The 
revisions  to  Regulation  2.08,  Permit  Fees 
and  Renewals  incorporate  a  complete 
realignment  of  permit  fees  and  renetyal 
frequencies.  Section  110(a)(2)(K)  of  the 
Clean  Air  Act  provides  Oie  authority  for 
the  establishment  of  permit  fees.  Section 
llO(a)(2)(K)  of  the  Clean  Air  Act 
provides  that  a  SIP  can  be  approved  by 
EPA  if  it  "requires  the  owner  or  operator 
of  each  major  stationary  source  to  pay 
to  the  permitting  authority  as  a 
condition  of  any  permit  required  under 
this  Act  a  fee  sufficient  to  coven  (i)  The 
reasonable  costs  of  reviewing  and 
acting  upon  any  application  for  such  a 
permit,  and  (ii)  if  the  owner  or  operator 
receives  a  permit  for  such  source, 
whether  before  or  after  the  date  of 
enactment  of  this  subparagraph,  the 
reasonable  costs  (incurred  after  such 
date  of  enactment)  of  implementing  and 
enforcing  the  terms  and  conditions  of 
any  such  permit  (not  including  any  court 
costs  or  other  costs  associated  with  any 
enforcement  action).!*  After  conducting 
a  study  of  the  average  pemtitting  costs 
associated  with  meeting  the 
requirements  of  section  110(a)(2)(K)  of 
the  Clean  Air  Act.  the  Jefferson  County 
Air  Pollution  Control  District 
determined  that  revisions  to  Regulation 
2.08  discussed  in  this  notice  are 
necessary  to  compensate  for  increased 
permitting  costs. 

Section  1  of  Regulation  2.08  was 
revised  to  increase  and  redistribute 
permit  fees.  A  fee  was  also  established 
for  demolition/renovation  of  asbestos 
containing  structures.  Section  1(a)  was 


revised  to  increase  the  operating  permit 
fee  from  $15  to  $50  per  process.  The 
stipulation  was  added  to  section  1(a) 
that  these  permits  are  for  major  and 
minor  sources.  An  amendment  to 
section  1(b)  of  Regulation  2.08  increased 
the  fee  for  construction  permits  born  $15 
to  $450.  Furthermore,  section  l{b)  was 
amended  to  state  that  the  $450  fee  is 
"for  all  affected  facilities  which  singly 
or  collectively  have  the  potential  to  be 
emitters  of  100  tons  per  year  or  more  of 
any  pollutant."  A  new  subsection, 
section  1(c).  was  added  to  Regulation 
2.08  to  state  that  the  construction  permit 
fee  for  sources  not  covered  by  section 
1(b)  will  be  $200.  Section  1(d)  of 
Regulation  2.06,  labelled  as  section  1(c) 
prior  to  the  amendments  discussed  in 
this  notice,  was  amended  to  increase  the 
fee  for  banking  permits  from  $16  to  $50. 
The  section  labelled  1(d)  prior  to  the 
amendments  discussed  in  this  notice 
was  deleted.  Prior  to  this  deletion,  this 
section  stated  that  there  would  a 
"$2000/year  maximum  operating  permit 
fee  per  source."  A  new  subsection, 
section  1(e).  was  added  to  Regulation 
2.08  to  establish  a  $100  fee  for  the 
"demolition/renovation  of  asbestos 
containing  structures."  As  a  result  of 
this  new  subsection,  sections  previously 
labelled  section  1(e)  and  section  1(f) 
were  labelled  as  section  1(f)  and  section 
1(g).  respectively. 

Section  i  of  Regulation  2.08  was 
revised  to  change  renewal  conditions  for 
permits.  Section  2(a)  was  amended  to 
state  that  "major  soiu-ces  shall  renew 
operating  permits  every  two  years." 
Prior  to  this  revision,  major  sources 
were  required  to  renew  operating 
permits  every  year.  A  similar 
amendment  to  section  2(b)  requires 
minor  sources  to  renew  operating 
permits  every  four  years  raOier  than 
every  three  years.  A  new  subsection, 
section  2(c).  states  that  "the  District,  at 
its  discretion,  may  adjust  individual 
permit  time  periods  to  conform  with  its 
inspection  schedules  of  sources." 
Section  2(d)  of  Regulation  2.06. 
previously  labelled  as  section  2(c).  was 
amended  to  state  that  "permits  issued 
under  this  regulation  are  not 
tranisferable."  This  revision  was 
adopted  for  clarification  purposes  as  the 
previous  version  read  "this  section" 
rather  than  "this  regulation."  Section 
2(e)  %VBS  added  to  state  that  "banking 
permits  are  not  subject  to  periodic 
renewal." 

The  amendments  to  Regulation  2.08 
being  approved  in  this  notice  were 
proposed  in  a  Federal  Register  notice 
dated  November  19. 1967  (52  FR  44448). 
The  proposal  notice  discusses  comments 
received  at  the  Decembm*  17. 1986. 
pubUc  hearing  conducted  to  review  the 


amendments  to  Regulation  2.08.  No 
comments  were  submitted  to  EPA  in 
response  to  the  proposal  notice  (52  FR 
44446).  EPA  anticipates  no  adverse 
environmental  impacts  resulting  from 
implementation  of  the  amendments  to 
R^ulation  2.06  being  approved  today. 

Final  Acdoo 

EPA  is  today  approving  r^ulatory 
changes  to  Jefferson  County  Regulation 
2.06.  Permit  Fees  and  Renewal.  Tliese 
changes  increase  several  permit  fees 
and  decrease  renewal  frequencies.  The 
Jefferson  County  Air  Pollution  Control 
District  determined  that  these  revisions 
are  necessary  to  cover  the  costs  of 
reviewing  and  processing  permit 
applications,  as  well  as  die  costs  of 
implementing  and  enforcing  such  permit 
conditions. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act.   ' 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  22, 1968.  Tliis  actim 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

list  of  Subjecto  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Kentucky  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1962. 

Dated:  June  9. 1988. 
Lee  M.  Thomas, 
Administrator. 

Part  52  of  Chapter  I.  Tide  4a  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART52-(AMENDED] 

1.  The  authority  citati<m  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.&C.  7401-7B42. 
Sul>f»art  S— Kantueky 

2.  Section  52.920.  is  amended  by 
adding  paragraph  (c)(55)  to  read  as 
follows: 

SS2.920   identification  of  pMn. 

(c)  •  •  • 

(55)  Revisions  to  Jefferson  County. 
Kentucky  Regulation  2.06,  Permit  Fees" 
and  Renewal;  submitted  on  Mahdi  20,  " ' 
1987,  by  die  Kentucky  Natural 
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Resources  aid  Environmental  Protection 
Cabinet.     | 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  JefFerson  County, 
Kentucky  {Regulation  2.08.  Permit  Fees 
and  Renewal,  which  became  State- 
effective  oiiDecember  17, 1986. 

(B)  Letter  of  March  20. 1987.  from  the 
Kentucky  Natural  Resources  and 
Environmental  Aotection  Cabinet. 

(ii)  Othei  hiaterial— none. 
[FR  Doc  88-48820  Filed  6-20-88:  8:4S  am] 
fffiiiHa  coos 
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HARRY  S.  1RUMAN  SCHOLARSHIP 
FOUNDATION 

45  CFR  Part  1801 

Harry  S.  Triiman  Scholarship  Program 
Regulatloni;  Hnal  Provisions 

AOCNCV:  Hsrry  S.  Truman  Scholarship 
Foundatioa 

ACTKM:  Final  rule. 


the 


lie  following  are  the 
regulations  [governing  the  annual 
competition  for  Harry  S.  Truman 
Scholarships,  as  amended.  Amendments 
are  being  made  to  expand  the 
nomination;  tequirements  to  permit  each 
institution  (^|  higher  education  annually 
to  nominate  up  to  three  students  for 
Truman  Scholarships.  The  nominated 
students  may  have  legal  residence  in  the 
same  State/pistrict  or  they  may  be 
residents  o^ifferent  States/Districts 
(S  1801.11).  The  amendments  also  reflect 
an  increase!  to  $7,000  of  the  maximum 
annual  Scholarship  stipend  (S  1801.41). 
In  addition  a  number  of  clarifying 
changes  are  being  made  to  the  last 
complete  edition  of  these  regulations 
published  iQ  the  Federal  Register  on 
December  Si  1960  (45  FR  81047). 
EFFECTIVE  OAte:  June  21. 1986. 

ADDRESS:  H4rry  S.  Truman  Scholarship 
Foundation;  hz  Jackson  Place,  NW.. 
Washington,  DC  20006. 

FOR  FURTNBI  INFORMATION  CONTACT: 

Malcohn  C.  IVfcCormack.  (202)  395-4831. 

Dated:  June  14. 1988. 
Makolm  C  McConnack. 

Executive  Seftetary. 

Approved:  |^e  14, 1968. 
Elmer  B.  Staais. 
Chairman,  BOftrd  of  Trustees. 

Title  45  of  the  Code  of  Federal 
Regulations  is  amended  by  revising  Part 
'801,  to  read  as  follows: 


PART  1801-HARRY  S.  TRUMAN 
SCHOLARSHIP  PROGRAM 

Subpart  A— Qenorsl 

1801 .1  Annual  Truman  Scholarship 
competition. 

1801.2  Tiuman  Scholars  are  selected  from 
each  State. 

1801.3  Students  eligible  for  nomination. 

1801.4  Definitions. 

Suopan  D^"Moiiiinations 

1801.10  Nomination  by  institution  of  higher 
education. 

1801.11  Annual  nomination. 

1801.12  Institutions  with  more  than  one 
campus. 

1801.13  Two-year  institutions. 

1801.14  Submission  of  application  to  the 
Foundation. 

1801.15  Faculty  representative. 
1801.18    Closing  date  for  receipt  of 

nominations. 
1801.17    Contents  of  application. 

Subpart  C— The  Compsttticn 

1801.20  Selection  of  semifinalists. 

1801.21  Evaluation  criteria. 

1801.22  Interview  of  student  with  regional 
review  panel. 

1801.23  Recommendation  by  panel. 

1801.24  Further  recommendations  or 
nominations. 

1801.25  Selection  of  Truman  Scholars  by  the 
Foundation. 

Subpart  D—Graduats  Study  and  ttM  Work 
Cxpartanca  Progfam 

1801.30  Continuation  into  graduate  study. 

1801.31  Approval  of  graduate  programs  by 
the  Foundation. 

1801.32  Eligible  colleges  and  degree 
programs. 

1801.33  The  woik  experience  program. 

Subpart  E— Amount  of  Paymonts  to 
Students 

1801.40  Travel  expenses  of  semifinalists. 

1801.41  Scholarship  awards. 

1801.42  Definition  of  "fee". 

1801.43  Allowance  for  books. 

1801.44  Allowance  for  room  and  board. 

1801.45  Deduction  for  benefits  from  other 
sources. 

Subpart  F— Payment  Conditions  and 
Precodurss 

1801.50  Acceptance  of  the  scholarship. 

1801.51  Report  at  the  beginning  of  each 
term. 

1801.52  Definition  of  "term". 

1801.53  Payment  schedule. 

1801.54  Postponement  of  payment. 

Subpart  6— Duration  of  SctwIarsNp 

1801.60    Renewal  of  scholarship. 
1801.81    Termination  of  scholarship. 
1801.62    Recovery  of  scholarship  funds. 

Authority:  Pub.  L  93-642,  88  Stat.  2276  (20 
U.S.C.  2001-2012). 


Subpart  A— General 

91M1.1    Annual  Truman  Scholarship 


Each  year,  the  Harry  S.  Truman 
Scholarship  Foundation  carries  out  a 
nationwide  competition  to  select 
students  to  be  Truman  Scholars. 

S  1801.2   Truman  Scholars  are  setodsd 


(a)  At  least  one  Truman  Scholar  is 
selected  each  year  from  each  State  in 
which  there  is  a  resident  applicant  who 
meets  the  eligibility  criteria  in  { 1801  J. 
In  addition,  the  Board  of  Trustees  may 
select  additional  Scholars-at-Large. 

(b)  As  used  in  this  part.  "State"  means 
each  of  the  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  considered  as  a  single  entity: 
Guam,  the  Virgin  Islands,  American 
Samoa,  and  the  Commonwealth  of  the 
Northern  Mariana  Islands. 

S1I01.S   students  sMgitls  for  nomlnatloa 
A  student  is  eligible  to  be  nominated 
as  a  Truman  Scholar  if  he  or  she: 

(a)  Is  a  matriculated  student  pursuing 
a  degree  at  an  institution  of  higher 
education  during  the  year  in  which 
nominated; 

(b)  Will  be  a  junior  pursuing  a 
bachelor's  degree  as  a  full-time  student 
at  an  institution  of  higher  education  the 
following  academic  yean 

(c)  Has  an  undergraduate  field  of 
study  that  permits  admission  to  a 
graduate  program  leading  to  a  career  in 
public  service; 

(d)  Has  an  undergraduate  average  of 
at  least  "B"  or  its  equivalent  and  ranks 
in  the  upper  fourth  of  his  or  her  class; 
and 

(e)  Is  a  U.S.  citizen,  a  U.S.  national,  or 
a  permanent  resident  of  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

$1801.4    DafMUona. 

As  used  in  this  part: 

"Academic  year"  means  "the  period  of 
time,  typically  8  or  9  months  in  which  a 
full-time  student  would  normally 
complete  two  semesters,  two  trimesters, 
three  quarters,  or  the  equivalent. 

"Foundati'on"  means  the  Harry  S. 
Truman  Scholarship  Foundation. 

"Full-time  student"  means  a  student 
who  is  carrying  a  sufficient  number  of 
credit  hours  or  their  equivalent  to  secure 
the  degree  or  certificate  toward  which 
he  or  she  is  working,  in  no  more  than  the 
length  of  time  normally  taken  at  the 
institution  of  higher  education. 

"Graduate  study"  means  the  courses 
of  study  beyond  the  baccalaureate  level 
which  may  lead  to  an  advanced  degree. 
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"Institution  of  higher  education"  has 
the  meaning  given  in  section  1201(a)  of 
the  Higher  Education  Act  of  1965  (20 
U.S.C.  1141(a)). 

"Junior"  means  a  student  who  has 
received  credit  for  more  than  one-half  of 
the  coursework  required  to  complete  the 
second  year  of  college,  but  not  more 
than  one-half  of  the  coursework 
required  to  complete  Ate  third  year  of 
college. 

"President"  means  the  principal 
official  responsible  for  the  overall 
direction  of  the  operations  of  an 
institution  of  higher  education. 

"PubHc  service"  means  a  career  at 
any  level  or  in  any  function  of 
government  including,  for  example, 
government  service  activities  in  die 
heahfa,  engineering  or  military  fields,  as 
wril  as  other  fields  of  governmental 
activity. 

"Resident"  means  a  person  who  has 
legal  residence  in  the  State,  recognized 
under  State  law.  If  a  question  arises 
concerning  the  State  of  residence,  the 
Foundatioa  determines,  for  the  purposes 
of  this  program  of  which  State  the 
person  is  a  resident  taking  into  accomit 
parent's  place  of  residence,  eligibility  for 
"in-State"  tuition  rates  at  public 
institutions  of  higher  education,  and 
place  of  registration  to  vote. 

"Senior"  means  the  academic  level 
recognized  by  the  institution  of  higher 
education  as  having  fourth  year 
standing. 

"Sophomore"  means  the  academic 
level  recognized  by  the  institution  of 
higher  education  as  having  second  year 
standing. 

"Work-experience  program"  means 
employment  approved  by  the 
Foundation  that  involves  an  intensive 
period  of  practical  work  in  Federal, 
State,  or  local  government  office. 

Subpart  B--Noniinations 

Siaoi.lO    Nomination  of  Instttution  of 
higlMT  educatioa 

To  be  considered  in  the  competition  a 
student  must  be  n(Mntnated  by  the 
institution  of  higher  education  that  he  or 
she  attends. 

§1801.11    Annual  nomination. 

(a)  Except  as  provided  in  SS  1801.12 
and  1801.13,  each  institution  of  higher 
education  may  nominate  up  to  tluee 
students  annually.  If  an  institution 
chooses  to  nominate  three  students,  the 
three  may  have  legal  residence  in  the 
same  State,  or  in  different  States. 

(b)  All  ncMuinations  must  be  made  by 
the  President  of  the  institution  or  the 
designated  Faculty  Respresentative, 
after  the  President  asks  for  and 


considers  recommendations  by  the 
faculty. 

{1801.12    Institutions  wMi  mora  Him  one 
campus. 

If  an  institution  of  higher  education 
has  more  dian  one  component 
separately  listed  in  the  current  edition  of 
the  publication  Education  Directory: 
Colleges  and  Universities  (Published  by 
the  U.S.  Department  of  Education),  eadi 
component  of  the  institution  may 
nominate  up  to  three  students.  However, 
a  component  that  is  organised  solely  for 
administrative  purposes  and  has  no 
students  enrolled  may  not  noaiinate  a 
student 

§1801.13   TSm-yaarlnstttulions. 

If  an  institution  of  higher jBducation 
does  not  offer  education  beyond  the 
sophomore  level  the  ioatitntion  may 
nominate  ooJy  stndoits  who  will  be  a 
junior  the  following  year  at  another 
institution  of  higher  education. 

§1801.14    SuiMnlsstonofappNcationtotiM 
Foundatioa  ^ 

To  nominate  a  student  for  the 
competition,  the  institution  of  higher 
education  must  send  the  student's 
application  to  die  Foimdation. 

§1801.15    Faculty  reprasaoMlvo. 

(a)  Each  institution  wdiich  nominates  a 
student  or  which  has  a  Truman  Sclu^ar 
in  attendance  must  give  the  Foundation 
the  name,  business  address,  and 
business  telephone  number  of  a  member 
of  die  faculty  vrho  will  serve  as  liaison 
between  the  institution  and  the 
Foundation. 

(b)  It  is  the  role  of  this  Faculty 
Representative  to  publicize  the  Truman 
Scholarship  Program  on  campus,  solicit 
recommendations  of  potential  nominees 
from  members  of  the  facility,  and  insure 
that  tbe  institution's  nomination  with  all 
required  supporting  docnments.  is 
forwarded  to  the  Foundation  by  the 
required  deadline. 

§1801.16   Ctoomadatatorrscalptof 
nominations. 

The  Foundation  publishes  an  annual 
notice  in  die  Federal  Register  of  the 
date,  usually  December  1,  by  which 
institutions  of  higjier  education  must 
submit  their  nominations  and  all 
supporting  documents  in  order  to  be 
guaranteed  consideration  by  the 
Foundation. 

§1801.17   Contents  of  sppWcaMon. 

(a)  The  Foundation  provides  a  form 
that  must  be  used  as  die  application. 

(b)  Each  application  must  include  the 
following: 

(1)  A  statement  that  the  student  is  an 
applicant  for  a  Truman  Scholarship: 


(2)  A  statement  that  the  student  plans 
to  pursue  a  career  in  public  service; 

(3)  A  list  of  the  students  public  service 
activities,  such  as  those  associated  with 
govemsMat  agencies,  community 
groups,  political  oampaigns,  and 
charities; 

(4)  A  list  of  leadership  positions  the 
student  has  held  during  high  school  and 
during  the  first  two  years  of 
undergraduate  school: 

(5)  A  statement  that  the  student  is 
willteg  to  participate  in  an  internship  or 
seminar  sponsored  by  the  Foundation; 

(6)  A  statement  of  interest  in  a  career 
in  government  written  by  the  student 
that  shows  in  some  detail  how  the 
student's  academic  program  and  overall 
education  plans  will  prepare  him  or  her 
for  that  chosen  career. 

(c)  In  support  of  each  nomination  the 
following  documents  must  also  be 
submitted: 

(1)  An  essay  of  800  words  or  less 
written  by  the  student  that  analyzes  a 
particular  pubUc  policy  issue  of  interest 
to  the  student 

(2)  Transcripts  of  the  student's  hi^ 
school  and  undergraduate  scholastic 
record;  and 

(3)  Three  letters  of  recommendation. 
One  of  these  letters  must  be  written  by  a 
feculty  member  in  the  student's  field  of 
study,  and  one  most  be  written  by 
anodier  person  who  can  speak  to  the 
student's  potential  for  a  career  in  public 
service. 

Subpart  C— The  Competilion 

§1801J0   Selection  of  ssmmnallsts. 

Hie  Foundation  selects  semifinalists 
from  the  students  who  are  nominated. 


§1801.21 

(a)  The  Foundation  selects 
semifinalists  from  the  students 
nominated  on  the  basis  of  the  following 
criteria: 

(1)  The  extent  to  which  the  student 
has  shown  an  outstanding  potential  for 
leadership  in  the  public  service;  and 

(2)  The  student's  academic 
performance. 

(b)  The  Foundation  evaluates  each 
student  solely  on  the  basis  of  the 
information  required  under  §  1801.17. 

§1801.22    interview  of  student  wNIi 


The  Foundation  invites  each 
semifinalist  to  an  interview  with  a 
regional  review  panel. 

§1801.23    Recommendation  by  panel. 

(a)  Each  regional  review  panel 
recommends  two  finalists  fh>m  each 
State  to  the  Foundation.  In  addition,  the 
Board  of  Trustees  may  authorize  each 
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regional  review  panel  to  recommend 
additional  't^olars-at-Large"  from  the 
States  in  itsj  ^gion. 

(b)  The  fijiplisto  must  be 
recommendbd  by  the  panel  in  the  order 
of  their  qualfication  to  be  a  Truman 
Scholar. 

(c)  The  reoommendations  are  based 
(m  the  matortal  reauired  under  S  1801.17 
and.  as  deteipiinea  in  the  interview,  the 
panel's  assessment  of  each 
semifinalistfs  potential  for  leadership  in 
goVemmentj, 


(a)  The  Fotmdation  may  ask  a  regional 
review  panel  to  submit  the  names  of 
additional  {t|tali8ts  for  consideration,  or 
may  ask  inat  tutions  of  higher  education 
to  submit  adi  litional  nominations. 

(b)  If  addiaonal  nominations  are  made 
under  paraj^ph  (a)  of  this  section,  the 
applicatior^  Inust  meet  the  requirements 
of  Subpart  ^  |of  this  part,  and  are 
considered  ti|)der  the  procedures  of  this 
subpart. 

S1M1.2S    S^cMon  of  Tniman  SchdOT  toy 


(a)  The  Foundation  names  Truman 
Sclwlars  aftje^  receiving 
recommendations  from  the  regional 
review  pan«lk 

(b)  The  FoiMidation  may  name  an 
alternate  fo^  jeach  Tnunan  Scholar.  The 
alternate  receives  the  scholarship  if: 

(1)  The  pepBon  named  as  Truman 
Scholar  is  not  able  to  begin  studies  at 
the  start  of  iSie  following  academic  year, 
and 

(2)  Payments  are  not  postponed  under 
§  1801.54. 

Subpart  D-i^raduate  Study  and  the 
Woric  Expeilience  Program 

f  1801  JO    q)trtinu«tion  Into  graduate 
study. 

(a)  The  Foundation  will  not  conduct  a 
new  and  sepSrate  competition  for 
graduate  scholarships,  nor  will  it  add 
new  Truman  Scholars  at  the  graduate 
level. 

(b)  Only  Truman  Scholars  who 
satisfactorily  complete  their 
undeigraduate  education  and  who 
comply  with  1 1801.31  shall  be  eligible 
for  continued  Foundation  support  for  an 
approved  program  of  graduate  study. 

§1801.31    AMroval  of  graduate  programs 
by  the  FOun^llon. 

(a)  Eariy  ih  their  senior  year,  Truman 
Scholars  desiring  Foundation  support  for 
graduate  study  must  submit  a  proposed 
program  of  gnaduate  study  to  the 
Foundation  |(^r  approval.  The  proposed 
program  majr  subsequently  be  changed 
wiLh  the  app^val  of  the  Foundation. 


(b)  Foundation  approval  of  the 
Sdiolar's  proposal  is  required  before 
financial  support  is  granted  for  graduate 
work. 

(c)  Scholars  must  include  in  their 
submission  to  the  Foundation  a 
statement  of  interest  in  a  career  in 
government  that  specifies  in  some  detail 
how  their  graduate  program  and  their 
overall  educational  plans  will  prepare 
them  for  their  chosen  career  goal. 

(d)  Scholars  may  offer  relevant  and 
appropriate  fields  of  study  that  will  help 
prepare  them  for  a  career  in 
government 

§1801.32    Eligible  coNegeeafiddegrae 
progranw. 

(a)  Truman  Scholars  at  the  graduate 
level  may  study  at  any  accredited 
college  or  university  diat  offers  graduate 
study. 

(b)  They  may  eim)ll  in  any  relevant 
graduate  program,  including  masters  of 
arts,  masters  of  public  administration, 
masters  of  business  administration,  law, 
medicine,  engineering  or  doctoral  study. 

(c)  Foundation  support  for  graduate 
study  is  restricted  to  two  full-time  years 
of  study. 

§1801.33   TIM  worli  experfMoe  program. 

(a)  llie  Foundation  encourages  all 
Truman  Scholars  without  substantial 
previous  government  experience  to 
participate  in  a  voluntary  program  of 
work  experience  in  the  public  service. 
This  would  typically  occur  after  the 
completion  of  the  baccalaureate  degree. 

(b)  These  apprenticeships  are 
intensive  periods  of  practical  work 
ranging  up  to  a  year  in  length  in  a 
Federal,  State,  or  local  government 
office  arranged  with  the  approval  of  the 
Foundation. 

(c)  Although  the  Foundation  is  not 
authorized  to  provide  financial  support 
during  this  period,  it  will  attempt  to 
assist  Scholars  to  make  appropriate 
work  experience  arrangements. 

Sut>part  E— Amount  of  Payments  to 
Students 

§1801.40    Travel  expenses  of  semi- 


(a)  Each  semi-finalist  may  receive 
reimbursement  for  the  actual  and 
necessary  expenses  of  round  trip 
transportation  to  the  location  of  the 
regional  review  panel. 

(b)  The  Foundation  uses  the  Federal 
Travel  Regulations  (referenced  in  41 
CFR  101-7.003)  as  a  guide  to  determine 
the  amount  of  the  reimbursement. 

(c)  The  Foundation  informs  semi- 
finalists  of  the  procedures  for  obtaining 
this  reimbursement. 


§1801.41   ScttolarsMp  awards. 

'Each  Truman  Scholar  receives 
annually  $7,000  or  the  cost  of  tuition 
fees,  books,  and  room  and  board, 
whichever  is  less. 

§1801.42   Definition  of  "fee". 

As  used  in  this  part,  "fee"  means  a 
typical  and  usual  non-refundable  diarge 
by  the  institution  of  higher  education  for 
a  service,  a  privilege,  or  the  use  of 
property  which  is  required  for  Scholars' 
enrollnient  and  registratiim. 

§1801.43   AlOKMMtoeforbooin. 

The  cost  allowance  for  a  student's 
books  is  $180  per  year. 


§  1801.44 

The  cost  allowed  for  a  student's  room 
and  board  is  the  amount  the  institution 
of  higher  education  reports  to  the 
Foundation  as  the  average  cost  of  room 
and  board  for  the  student's  institution, 
given  the  type  of  housing  the  student 
occupies. 

§1801.45   Deduction  for  benefits  from 


The  cost  allowed  for  a  student's 
tuition,  fees,  books,  and  room  and  board 
must  be  reduced  to  the  extent  that  the 
cost  is  paid  for  by  another  organization. 

Sulipart  F— Payment  Conditions  and 
Procedures 

§1801.50    Acceptance  of  tf>esctwiarshlp. 

To  receive  any  payment,  a  Trtmian 
Scholar  must  sign  an  acceptance  of  the 
scholarship  and  submit  it  to  the 
Foundation. 

§1801.51    Report  at  ttic  beginning  of  each 


The  Truman  Scholar  must  submit  the 
following  material  to  the  Foundation  at 
the  begiiming  of  each  term: 

(a)  A  statement  of  the  student's  costs 
for  tuition,  fees,  books,  and  room  and 
board. 

(b)  A  certification  by  an  authorized 
official  of  the  institution  that  the 
statement  of  those  costs  is  accurate. 

(c)  A  certification  of  the  amounts  of 
those  costs  that  are  paid  for  by  another 
organization. 

(d)  A  certification  by  an  authorized 
official  of  the  institution  that  the 
Truman  Scholar 

(1)  Is  a  full-time  student  and  is  taking 
a  course  of  study,  training,  or  other 
educational  activities  to  prepare  for  a 
career  in  public  service;  and 

(2)  Is  not  engaged  in  gainful 
employment  that  interferes  with  the 
Scholar's  studies. 
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(e)  A  certification  by  an  authorized 
ofncial  of  the  institution  of  whether  the 

Truman  Scholar  is  in  academic  good 
standing. 

§1S01.52    Definition  of  "tarm".  | 

As  used  in  this  part,  "term"  means  the 
period  which  the  institution  of  higher 
education  uses  to  (fivide  its  academic 
yean  Semester,  trimester,  or  quarter. 


§  1801.53 

The  Foundation  will  pay  the  Truman 
Scholar  a  portion  of  the  award  after 
each  report  submitted  under  §  1801.5L 

§  180154    PostpooenMnt  of  payment 

(a)  A  Truman  Scholar  may  request  the 
Foundation  to  postpone  one  or  more 
payments  because  of  sickness  or  other 
circumstances. 

(b)  If  the  Foundation  grants  a 


postponement,  it  may  impose  such 
conditions  as  it  decides  are  necessary. 

SutifMrt  Q— Duration  of  Scholarstiip 

§180140    Renewal  of  scholsrsMp. 

It  is  the  intent  of  the  Foundation  to 
renew  scholarship  awards  for  a  period 
not  to  exceed  a  total  (rf  four  academic 
years  (consisting  of  fte  junior  year,  the 
senior  year  and  up  to  two  academic 
years  oif  graduate  study),  only  in 
accordance  wiA  the  regulations 
established  by  its  Board  of  Trustees, 
and  subject  to  an  annual  review  for 
compliance  with  the  requirements  of  this 
part 

§1801.61    Termination  of  echolarship. 

(a)  The  Foundation  may  tenninate  a 
scholarship  under  the  following  specific 
conditions: 


(1)  If  the  Trmnan  Scholar  does  not 
meet  the  criteria  in  1 1801.51(e)  for  two 
consecutive  terms,  or 

(2)  If  the  TmmaD  Scholar  does  not 
meet  the  criteria  in  1 1801.31, 

S 1801  J(l(d)  or  {  1801.3(e). 

(b)  Before  it  terminates  a  scholarship 
under  these  conditions  tfie  Foundation 
gives  the  student  notice  and  an 
opportimity  to  be  heard  with  respect  to 
the  grounds  for  termination. 

§  1801.62    Recovery  of  scholarship  funds. 

If  a  scholarship  is  terminated  or  if  the 
student  resigns  a  scholarship,  all 
scholarship  foods  which  have  not  been 
spent  or  which  the  student  may  recover 
nnist  be  returned  to  the  Foundation. 

(FR  Doc.  Sfr-iaaaa  Filed  i-Vi-ttk  a:4S  am) 
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Proposied  Rules 


This  section  of!  the  FEDERAL  REGISTER 
eonWnt  ncfto^  to  the  pubic  of  the 
proposed  iseuiiloe  of  rules  tnd 
regulationB.  TMa  pupoee  of  these  notices 
is  to  give  intar^sted  persons  an 
oppotlunity  to  jiMctpato  in  ttte  njie 
malting  prior  tt>«  the  adoption  of  the  final 
rules. 


DEPARTMEMT  OF  AGRICULTURE 

AgrioAural  MvfceCing  Sarvice 

7  CFR  Parts  9l«,  917,  and  919 

Expenaas  antf  Aiaaaamant  Rates  f or 
SpecMad  Matteting  Orders 

AOEMCV:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  rule. 

summary:  Thi«  proposed  rule  would 
authorize  expoaditures  and  establish 
assessment  rnes  under  Mariceting  Order 
Nos.  916  and  ft7  (CaUfomia  nectarines, 
plums,  and  pejadies)  and  919  (Colorado 
peaches)  for  th  e  198S-B9  fiscal  year 
established  fqn  each  order.  Each 
markettog  onjiir  requires  that  the 
assessment  nilje  for  a  particular  fiscal 
year  shall  ap^  to  all  assessable 
commodities  sandled  from  the  beginning 
of  such  year,  fin  aimual  budget  of 
expenses  is  pvfpared  by  each 
administrative  loonunittee  and  submitted 
to  the  U^  De^Wtflment  of  Agriculture 
(USDA)  for  apf  roval.  The  members  of 
the  committees  are  handlers  and 
producers  of  the  regulated  commodities. 
They  are  tainiUar  with  the  committees' 
needs  and  wi^H  the  costs  for  goods, 
services,  and  |ifersonnel  in  dieir  local 
areas  and  are 'thus  in  a  position  to 
formulate  appropriate  budgets.  Funds  to 
administer  th«#e  programs  are  derived 
from  assessm^hts  on  handlers.  The 
assessment  rajte  recommended  by  each 
committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  me  commodity.  Because 
that  rate  is  apdied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sk^cient  mcome  to  pay  the 
committees'  eicpected  expenses. 
DATE  Comments  must  be  received  by 
July  1, 1968. 

ADDRESS:  Inte^sted  persons  are  invited 
to  submit  writk^  comments  concerning 
this  proposal,  jpomments  must  be  sent  in 
triplicate  to  tbei  Docket  Clerk,  F&V, 
AMS,  USDA.  no.  Box  96456.  Room 
2085-S,  WashUigton,  DC  20090-6456. 


Vol  SS.  No.  lis 
Tuesday.  June  21.  l9fM 


ComneBts  shouU  reference  the  date 
and  page  number  of  Ais  iaeue  of  the 
Fedanl  Baiiatar  and  will  be  nade 
available  for  pidilic  inspecdmi  in  the 
OfBoe  of  the  Docket  Clerk  during  i^ular 
business  hone. 

TOR  fURTWR  MKMMATIOH  contact: 
Jerry  N.  Brown.  Marieeting  «pedaliet, 
Marketing  ONbr  AdiriBistntian  Bnndi, 
F&V.  AMS.  USDA.  P.a  Box  96456, 
Room  2S2&-S,  Washington,  DC  20060- 
6456:  telephone:  (202)  475^5491. 
supncMmTANV  N^ORMAnoN.  Tilis  rule 
is  propeeed  onder  Maiketing  Order  Nos. 
916  (7  CFR  Part  9iq  ragolating  the 
handllqg  of  nectaiinea  grown  in 
California:  917  (7  CFR  Part  917] 
regalatiqg  the  handyqg  (rf  fresh  pears, 
plums,  aad  penchea  grown  in  CaUfomia; 
and  919  {7  CHt  Part  919]  regulating  the 
handling  of  peaches  grown  in  Mesa 
County.  Colorado.  Thisse  otden  are 
effective  under  the  Agricuhmal 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act 

This  proposed  rale  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  151^1  and  has 
been  detemiaed  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  die  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

Tlie  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  biuinesses  wiU  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brou^t  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  saiall  entity 
orientation  and  compatibility. 

There  are  approximately  6S0  handlers 
of  California  plums,  peaches,  and 
nectarines  subject  to  regulation  under 
marketing  ordera  (7  CFR  Parts  916  and 
017],  and  there  are  approximately  2.030 
producers  of  these  commodities  in  (he 
regulated  area.  There  are  approximately 
28  handlers  of  Colordao  peaches  subject 
to  regulation  onder  marketing  order  [7 
CFR  Part  919],  and  there  are 
approximately  245  producere  of  peaches 
in  the  regulated  area.  Small  anicultuial 
producers  have  been  definedby  the 


Small  Budness  Administration  (13  CFR 
121.2]  as  those  having  average  gross 
anninl  revoaaes  far  the  last  three  years 
of  less  dan  IGQ9AU.  and  smaU 
agricultaral  senrioe  firaii  are  defined  as 
those  whoae  grass  annnal  receipts  are 
less  than  tS.SOOjOOO.  Ike  ma jorftjr  of 
these  handlflts  aadpraduoan  may  be 
classified  as  aanll  SBtitiss. 

Each  mvketing  order  requires  that  the 
assessmrat  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  snch  yesr.  An  ananal  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  U.&  Department  of  Agriculture  for 
approvaL  The  memben  of  the 
onnmittees  are  primarily  handlen  and 
producers  of  die  regulated  commodities. 
They  are  fiuailiar  With  the  committees' 
needs  and  widi  the  costs  far  goods, 
services,  snd  personnel  in  di^  local 
areas  and  are  thus  in  a  position  to 
formulate  appropriate  bw^to.  The 
budgets  are  foonulated  end  discussed  in 
pubUc  meetings.  Ilius,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  conunodity.  Because 
that  rate  is  applied  to  sctual  shipments, 
it  must  be  esteblished  at  a  rate  which 
will  produce  suffikdent  income  to  pay  the 
committees'  expected  expenses. 
Recommended  budgete  and  rates  of 
assessment  are  usually  acted  upon  by 
the  oomraittees  shortly  before  a  season 
starte,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  Nectarine  Administrative 
Committee  met  on  May  5. 1988,  and 
unanimously  recommended  1988-89 
marketing  order  expenditures  of 
$3,123j906  and  an  assessment  rate  of 
$ai8  per  No.  22D  standard  lug  box 
(package)  of  fresh  nectarines.  For 
comparison.  1987-88  fiscal  year 
budgeted  expenditures  were  $2,844,417 
and  the  assessment  rate  was  $ai6  per 
package.  Major  expenditure  categories 
in  die  1988-89  bodget  are  $1.801386  for 
maricet  development  and  $867,000  for 
inspectiim.  widi  most  of  the  remainder 
for  program  administration.  Total 
income  for  1968-^  would  amount  to 
$3,173,900.  including  assessment  income 
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of  $3,132,900  based  on  shipments  of 
17.405,000  packages  of  fresh  nectarines. 
$20,000  from  the  California  Department 
of  Food  and  Agriculture,  and  1^.000 
from  other  sources  such  as  interest 
earned  on  the  reserve  fund.  Committee 
reserves  are  within  limits  authorized 
under  the  program. 

The  Plum  Commodity  Committee  met 
on  May  4. 1988.  and  unanimously 
recommended  1988-69  marketing  order 
expenditures  of  $3,510,878  and  an 
assessment  rate  of  $0.19  per  No.  220 
standard  lug  box  (package)  of  fresh 
plums.  For  comparison.  1987-88  fiscal 
year  budgeted  expenditures  were 
$3,125,626  and  the  assessment  rate  was 
$0.19  per  package.  Major  expenditure 
categories  in  the  1988-89  budget  are 
$1,971,459  for  market  development  and 
$1,085,960  for  inspection,  witii  most  of 
the  remainder  for  program 
administration.  Total  income  for  1988-89 
would  amount  to  $3,508,03a  including 
assessment  income  of  $3,465,030  based 
on  shipments  of  18,237,000  packages  of 
fresh  plums.  $20,000  from  the  California 
Department  of  Food  and  Agriculture, 
and  $23,000  bom  other  sources  such  as 
interest  earned  on  the  reserve  fund. 
Additional  estimated  income  includes 
$100,000  from  the  USDA's  Foreign 
Agricultural  Service  for  export  matching 
funds.  Reserves  are  within  the  maximum 
amounts  authorized  under  the  program. 

The  Peach  Commodity  Committee  met 
on  May  5. 1988,  and  recommended,  by  a 
12-1  vote.  1988-89  marketing  order 
expenditures  of  $2,562,069  and  an 
assessment  rate  of  $0.18  per  No.  22D 
standard  lug  box  (package)  of  fresh 
peaches.  For  comparison,  1987-88  fiscal 
year  budgeted  expenditures  were 
$2,409,180  and  the  assessment  rate  was 
$0.16  per  package.  Major  expenditure 
categories  in  the  1988-80  budget  are 
$1,280,435  for  market  development  and 
$896,000  for  inspection,  with  most  of  the 
remainder  for  program  administration. 
Total  income  for  1988-89  would  amount 
to  $2,590,980,  including  assessment 
income  of  $2,553,480  based  on  shipments 
of  14.186,000  packages  of  fresh  peaches, 
$20,000  kom  the  California  Department 
of  Food  and  Agriculture,  and  $17,500 
from  other  sources  such  as  interest 
earned  on  the  reserve  fund.  Additional 
estimated  income  includes  $20,000  from 
the  USDA's  Foreign  Agricultural  Service 
for  export  matching  funds.  Reserves  are 
within  the  maximum  amounts 
authorized  under  the  program. 

The  Colorado  Peach  Administrative 
Committee  met  on  May  23, 1988,  and 
unanimously  recommended  1988-89 
marketing  order  expenditures  of  $1,830 
and  an  assessment  rate  of  $0.01  per 
bushel  of  fresh  peaches.  The  Federal 


marketing  order  pro^ara  is  operated  in 
conjunction  with  a  State  program.  For 
comparison.  1987-88  fiscal  year 
budgeted  expenditures  were  $683.  There 
was  no  assessment  rate  for  the  1987-88 
season  because  the  committee  wanted 
to  reduce  the  Federal  portion  of  the 
reserve  account.  The  reserve  was 
reduced  to  $30.  Federal  assessment 
income  for  1968-69  would  amount  to 
$1,800  based  on  shipments  of  180.000 
bushels  of  fresh  peaches.  Operating 
reserved  are  well  within  the  amounts 
authorized  under  the  program.  The 
Federal  program  budget  expenditures  of 
$1,830  would  be  used  to  help  pay  the 
manager's  salary. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

It  is  found  and  determined  that  a 
comment  period  of  less  than  30  days  is 
appropriate  because  the  budgets  and 
assessment  rate  approval  for  these 
programs  need  to  be  expedited.  The 
committees  need  to  have  sufficient 
funds  to  pay  their  expenses,  which  are 
incurred  on  a  continuous  basis. 

List  of  Subjects  in  7  CFR  Parts  916. 917. 
and  919- 

Marketing  agreements  and  orders. 
Nectarines,  Pears,  Plums,  Peaches 
(California).  Peaches  (Colorado). 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  new 
S§  918.227. 917.25a  917.251.  and  919.227 
be  added  as  follows: 

1.  The  authority  citation  for  7  CFR 
Parts  916. 917.  and  919  continues  to  read 
as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  New  §§  916.227. 917.250.  917.251. 
and  919.227  are  added  to  read  as 
follows: 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

§916.227    Expenses  and  assessment  rate. 

Expenses  of  $3,123,908  by  the 
Nectarine  Administrative  Committee  are 
authorized,  and  an  assessment  of  $0.18 
per  No.  22D  standard  lug  box  of 
assessable  nectarines  is  established  for 
the  fiscal  period  ending  February  28. 


1989.  Unexpended  funds  may  be  carried 
over  as  a  reserve. 

PART  917— FRESH  PEARS,  PLUMS, 
AND  PEACHES  GROWN  Hi 
CAUFORNIA 


S  917.250 

Expenses  of  $3,510,878  by  the  Plum 
Commodity  Committee  are  authorized, 
and  an  assessment  rate  of  $0-19  per  No. 
220  standard  lug  box  of  assessable 
plums  is  established  for  the  fiscal  period 
ending  February  28. 1989.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

§917.251    Expsnsss  and  assessment  rats. 

Expenses  of  $2,562,089  by  the  Peach 
Conunodity  Committee  are  authorized 
and  an  assessment  rate  of  $0.18  per  No. 
220  standard  lug  box  of  assessable 
peaches  is  established  for  the  fiscal 
period  ending  February  28. 1989. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

PART  919-PEACHES  GROWN  IN 
MESA  COUNTY.  COLORADO 

§  919.227    Expenses  snd  ssssssmsnt  rsts. 

Expenses  of  $1,830  by  the 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.01  per  bushel  of  assessable  peaches 
is  established  for  the  fiscal  period 
ending  June  30, 1988.  Unexpended  funds 
may  be  carried  over  as  a  reserve. 

Dated:  June  16, 1868. 
William  |.  Doyle. 

Acting  Deputy  Driector,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
(FR  Doc.  88-13958  Filed  fr-20-8a;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Parts  563c  and  571 
[Na  88-460] 

Investment  Portfolio  Policy  and 
Accounting  Guidelines 

Date:  June  9. 198a 

AGENCY:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Proposed  rule;  proposed 
statement  of  policy. 

SUMMANV:  The  Federal  Home  Loan  Bank 
Board  ("Bank  Board"  or  "Board")  is 
proposing  to  amend  its  regulations 
governing  institutions  insured  ("insured 
institution")  by  the  Federal  Savings  and 
Loan  Insurance  Corporation 
("Corporation")  by  adopting  a  statement 
of  policy  and  by  amending  its  rules  to. 
clarify  that  insured  institutions  must 
account  for  securities  held  for 
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investment,  ake  and/or  trading  in 
•coordnice  vfidi  generally  accepted 
accounting  p^tac^ples  rCA^H-  The 
proposed  poUigr  statement  requires  an 
insured  instttpUon's  board  of  directors 
to  document  ^d  monitor  its  investment 
poUcjr  and  sMteg^s;  discusses  die 
appropriat^<j|i|cnraentation  of 
investment  ditiaions;  summarizes 
GAAP  epplic^  to  securities  held  for 
investment,  sfle  and/or  trading;  and 
offers  gulden^  on  die  application  of 
GAAP  by  insued  institutions  in 
detenniiring  mrben  securities  should  be 
accounted  M  im  a  security  held  as  an 
investment,  ak|  a  seoirity  held  for  sale, 
or  as  a  securihr  held  for  tradmg.  The 
intent  of  the  dsoposed  statement  of 
^  policy  is  not  lb  deaiaicate  safe  and 
sound  InvestMnt  policies  and 
strategies.  Such  determinations  are 
necessarily  d^bendent  npon  a  case-by- 
case  assemm^it  of  individual 
institutions  inj  ^e  context  of  applicable 
regulations,  poicy  statements  aad 
supervisory  guidelines. 
DATE:  Commqitts  must  be  received  by 
August  22.  ig$i. 

ADORCSS:  Send  comments  to  Director. 
Information  Siervioes  Section,  Office  of 
the  Secretariat^  Federal  Home  Loan 
Bank  Board.  1^  G  Street  NW.. 
Washington,  pC  20552.  rnmmantff  will 
be  available  ^  public  inspection  at 
Information  Sbvioes,  Federal  Home 
Loan  Bank  BoJEird.  £01 17th  Street  NW.. 
Washington.  pC  20552. 
FOR  FURTNER  |#«MMTKM  CONTACT: 
lulie  A.  Gerscliick.  I^oCessional 
Accounting  f4|ow.  (202)  778^2537,  or  W. 
Barefoot  Ban^lead,  Professioaal 
Accounting  FmIow.  (202)  77A-2538, 
OfBce  of  I^  l^toiy  Policy.  Oversight 
and  Superviai  jta  ("ORPOS").  Federal 
Home  Loan  Buik  ^stem.  900 
Nineteenth  Stf^  NW..  Washington.  DC 
20006:  or  Garjf  feffen.  Staff  Attorney. 
(202)  377-64571,  lor  Julie  L  WUliams. 
Deputy  Geneijd  Counsel,  (202)  377-6459, 
Corporate  and  Securities  Division, 
OfBce  of  General  Counsel  Federal 
Home  Loan  Bfnk  Board,  1700  G  Street 
NW.,  Washinibn.  DC  20552. 
WPPVEmanMiv  information:  With  the 
increased  invs$tment  powers  ai  savings 
institutions  aiid  the  increased 
proliferation  of  types  of  securities  *, 
some  insia«d  tastitatioas  have 
expanded  thebj  investment  activity  into 
a  variety  of  senurities  as  an  alternative 
to  traditional  landing  activities.  The 
extent,  volume  land  nature  of  the  activity 
of  purchasing,  originating  and  selling 


refetsgeuMteaUy 
mortgage-backed 
■ecuritie*. 


a^Med  lliRMi^Mnit  diis  preamble. 
4  invaadMBt  aeairitiee.  loans, 
I  «curiti«a  and  derivative 


securities  has  led  to  questions  regarding 
the  inconsistent  ar-f!n^pn4^ng  {qt  and 
financial  statement  presentation  of  such 
sectuities  by  insured  'tnfH*^p%ng  Iq 
pn^totiilg  this  statement  of  polii^,  the 
Board  provides  guidance  and 
clarification  to  insured  instttutions  on 
die  aocouating  for  and  HaffffiT-^tign  a  gf 
investments  in  securities  within  the 
confines  of  existing  accounting 
literature,  lie  Board  fiirther  notes  diat 
section  402  of  die  Competitive  Equality 
Banking  Act  of  1087  requires  the  Board 
to  prescribe  uniformly  apfriicable 
accounting  standards  to  be  used  by  all 
insured  institutions  for  the  purpose  of 
determinipg  oompliance  with  any  rule  or 
recitation  issued  by  the  Corporation  or 
the  Board  to  the  same  degree  that 
generally  accepted  ^'"'^inting  principles 
are  used  to  determine  complianoe  with 
the  rules  and  regulation  of  die  Federal 
banking  agencies  ("Bank  RAF').  An 
exertion  to  this  requirement  is 
provided  for  certain  institutions  and 
transactions  where,  inter  alia,  the 
transaction  was  consistent  with  GAAP 
when  such  transaction  was  completed. 
See  12  U.S.C.  1730h.  AcooidiQgly.  it  is 
appropriate  for  die  Board  to  take  notice 
of  the  accounting  treatment  for 
investments  in  securities  (specifically, 
accounting  for  securities  held  for 
investment  or  trading)  by  the  banking 
industry  as  set  forth  in  6ie  American 
Institute  of  Certified  Public  Accountants 
( "AICPAl  Industry  Audit  Guide.  Audits 
of  Banks  ("Bank  Audit  Guide"). 

Tlie  Board  envisions  diat  an  insured 
institution,  with  the  "fSfttanri'  of 
management  and  other  qualified 
consultants,  that  invests  or  intends  to 
invest  in  securities  shall  adopt  a  written 
investment  poUcy  to  set  forth  the  lxt>ad 
direction  that  the  institution's  board  of 
directors  believes  to  be  an  appropriate 
investment  course  for  the  institution 
given  tlMpresent  financial  position  of 
the  institution,  the  institutfon's  business 
plan  for  growth,  the  current  economic 
environment  in  whidi  the  institution 
operates  and  a  range  of  reasonable 
economic  conditions  (e.g.,  interest  rate 
changes),  the  types  of  securities, 
amounts  of  investments  in  those  types 
of  securities,  and  the  safety  and 
soundness  considerations  pertaining  to 
the  institution.  In  this  regard,  significant 
changes  in  the  investment  policy  and/or 
investment  strategies  of  the  institution 


*  "QaHification",  as  used  throughout  this 
preamble,  relers  to  the  balance  sheet  classification 
of  securities  and  doea  not  refer  to  dassificaiton  of 
assets  under  12  CFR  sn.lSc.  "Oassification  of 
Certain  Assets".  Rirthermore,  "dassiflcation"  as 
used  thiwigfaout  this  slateaent  of  policy,  does  not 
refer  to  a  classification  of  assets  that  falls  within 
the  arbitration  process  mandated  by  The 
Competitive  Equality  Banking  Act  of  1987. 


that  may  be  dictated  by  chaogfog 
maricet  conditiaas  or  a  (^hange  in 
perception  by  the  institutioii's  board  of 
director's  of  the  iastilatiaB's  investment 
goals  must  be  inooiporated  into  the 
overall  investment  poiicy  and 
investment  strategies  of  the  institution. 

It  is  also  expected  that  the 
institutkm's  board  of  directors  shall 
devefop  investment  strategies  diat  set 
out  in  a  Boie  detailed  basis,  die  manner 
in  wfaick  tke  investBaBt  policy  shall  be 
implementad.  The  investment  strategies 
shall  address,  iatvalia.  the  type, 
nature,  dollar  unoont  and  antid|nted 
maturity  of  each  group  of  instraments  to 
be  invested  in  and  the  acceptable  range 
of  interest  rate  riak.  Hie  investment 
strategies  most  be  in  sufficient  detail  to 
permit  management  and  its  ooosaltants. 
if  any,  to  detennine  the  direction  of 
periodic  (dady,  weridy.  moDthly,  etc.) 
investment  activity  envisioned  by  tlie 
board  of  directors. 

It  is  managessent's  responsibiUty  to 
invest  the  institution's  assets  in 
accordance  with  the  investment 
strategies.  To  die  extent  an  independent 
consultant  is  utilized  by  the  insiued 
institution,  aianageiiient  has  the 
responsibility  to  oversee  die  activities  of 
the  consultant  to  ensure  that  the 
consultant's  actions  are  consistent  with 
the  investment  policy  and  investment 
strategies  of  the  insured  institution.  The 
ultimate  responsibility  for  the  oversight 
of  investment  consultants  lies  with  the 
institution's  board  of  directors.  See  the 
ORPOS  R-Memorandum  No.  7a  Use  of 
Investment  Consultants,  dated  March 
10,1988. 

The  investment  activity  shall  be 
reviewved  periodically,  but  no  less  than 
quarteriy,  by  the  institution's  board  of 
directors  to  determine  conformity  with 
the  institution's  investment  policy  and 
strategies.  Such  review  must  be 
documented  in  the  minutes  of  any 
meetiogs  of  the  l>oard  of  directors  during 
which  the  review  is  conducted.  Such 
review  is  intended  to  fulfill  the  board  of 
directors'  fiduciary  duty  to  supervise 
adequately  the  actions  of  management 
regarding  investment  activities  and  to 
safeguaid  and  account  properly  for  the 
assets  of  the  insured  institution. 

While  chan^ng  market  conditions 
may  necessitate  deviations  from  die 
institution's  investment  ptdicy  and 
strategies,  management  shall  sufficiendy 
document,  in  tvriting  (and  during  the 
period  the  deviations  occur],  die  reasons 
for  significant  deviations  and  the  basis 
for  the  alternative  investments 
purchased  or  originated,  including  the 
amount,  nature,  type,  maturity,  interest 
rate  risk,  etc,  of  die  ahemative 
investment  as  contrasted  with  the 
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original  investment  Such  significant 
deviations,  and  the  related 
documentation  thereof,  must  be 
reviewed  by  the  institution's  board  of 
directors  and  formally  approved  in 
writing  on  a  timely  basis,  i.e..  during  the 
regular  periodic  review  of  the 
investment  activity. 

Management  has  the  responsibiUty  to 
maintain  an  accurate  and  annplete 
record  of  the  transactions  engaged  in  by 
the  institution.  See  12  CFR  563.17-l(c). 
Such  records,  both  on  a  detailed  basis 
and  in  reports  to  the  institution's  board 
of  directors  and  other  persons,  shall  be 
maintained  in  sufficiently  concise  and 
coherent  detail  to  permit  i 

comprehensible  review  by  the 
institution's  board  of  directors  and  other 
persons  that  have  legitimate  access  to 
the  insured  institution's  records,  e.g.. 
Federal  Home  Loan  Bank  System 
examiners,  independent  accountants, 
etc.  Concomitant  with  management's 
responsibility  to  maintain  adequate 
documentation  is  management's 
responsibility  to  properly  account  for 
and  classify  the  transactions  entered 
into  and  to  property  account  for  and 
classify  the  securities  held  at  any 
financial  reporting  date.  To  that  end,  the 
Bank  Board  is  proposing  this  policy 
statement  and  amendment  to  its  rvies. 
The  proposed  statement  of  policy 
summarizes  GAAP  and  provides 
guidance  to  address  the  proper 
accounting  for  and  classification  of 
securities  held  for  investment  sale  or 
trading.' 

Accordingly,  this  proposed  statement 
of  policy  and  the  proposed  amendment 
to  the  Bioard's  regulations  constitute 
"specific  principles  or  procedures  on 
particular  accounting  or  reporting 
matters  as  the  Corporation  may  require 
by  regulation  or  otherwise".  See  12  CFR 
563.23-3(a)  (1987).  To  clarify  further,  the 
Board  believes  that  the  proposed 
statement  of  policy  sets  an  enforceable 
standard  of  accounting  for  and 
classification  of  securities  held  for    I 
investment,  sale  and/ or  trading  by 
insured  institutions.  I 

^  The  Board's  proposed  policy 
statement  summarizes  the  accounting 
treatment  as  discussed  in  the  accounting 
literature  cited  in  the  proposed  policy 
statement  and  focuses  on  two 
significant  factors  in  determining  the 


*  The  Boaid  recognizes  that  new  financial 
instramento  are  conatantly  being  developed  and  It 
may  be  difficult  to  apply  present  GAAP,  or  evolving 
GAAP,  to  the  new  instniment*.  However,  in  the 
context  of  this  proposed  pobcy  sUtement,  the 
institution's  board  of  directors  and  management 
have  the  responsibility  to  determine  bow  such 
instrumenU  fit  within  the  institution's  investment 
policy  and  investment  strategies  and  account  for  the 
security  in  accordance  with  (existing]  GAAP. 


appropriate  accounting  for  and 
classification  of  securities  held  for 
investment  sale  and/or  trading.  Tliese 
factors  are  (1)  the  intent  of  the 
institutton  to  hold  the  securities  for  the 
foreseeable  future,  or,  conversely,  to  sell 
or  to  trade  the  particular  securities,  and 
(2)  the  institution's  abilify  to  hold  the 
securities  for  the  foreseeable  future.  The 
AICPA  Audit  and  Accounting  Guide  for 
Savings  and  Loan  Associations  ("SftL 
Audit  Gaide")  refers  to  these  factors  in 
the  context  of  determining  whether  an 
estimated  allowance  for  loss  in  value  of 
securities  held  must  be  recorded,  i.e.. 
whether  there  is  an  impainnent  of  a 
security.*  The  Bank  Audit  Guide  refers 
to  these  factors  in  the  same  context  ■ 
and  in  the  context  of  the  proper 
accounting  for  ahd  dassincaticHi  of 
securities.*  In  neither  die  S&L  Audit 
Guide  nor  the  Bank  Audit  Guide  are  the 
terms  "intent"  and  "abilify" 
substantiaUy  discussed,  llie  Board's 
proposed  policy  statement  intends  to 
offer  guidance  on  the  application  of 
these  terms  in  detenning  the  appropriate 
accounting  for  and  classification  of 
securities  held  by  an  insured  institution 
for  investment  sale  and/or  trading.  "The 
proposed  policy  statement  also 
recognizes  that  a  presumption  of  trading 
will  be  found  under  certain 
circumstances.  Hie  Board  believes  that 
its  use  of  the  terms  "intent"  and 
"ability"  in  the  proposed  policy 
statement  is  consistent  with  the  use  of 
those  terms  in  the  S&L  Audit  Guide  and 
the  Bank  Audit  Guide. 

In  analyzing  "intent",  the  proposed 
policy  statement  addresses  die 
consistency  of  an  institution's  activify 
with  its  investment  policy  and  strategies 
and  the  nature  of  certain  securities 
activities.  In  analyzing  "abilify",  the 
proposed  policy  statement  addresses 
not  only  an  institution's  financial  abilify 
but  also  its  regulatory  abilify  to  hold 
securities  in  compliance  widi  applicable 
regulations.  e.g,  loans-to-one  borrower 
limitations,  growth  limitations.  In  this 
regard,  the  insured  institution  must 
continually  assess  the  appropriateness 
of  its  investment  policy  and  investment 
strategies  in  light  of  current  and 
anticipated  economic  (market) 
conditions  and  its  current  anil 
anticipated  financial  conditions,  e.g., 
hquidify,  its  business  plan,  and  the 
safefy  and  soundness  of  the  institution. 
Such  review  may  demonstrate  that  a 


*  AICPA  Audit  and  Accounting  Guide  for  Savings 
and  Loan  Assodatioas  (ISTS),  Chapter  3. 
"Accounting  Prindplas  and  Auditing  Procaduns". 
page  21. 

*  AICPA  Industry  Audit  Guide.  Audits  of  Banks 
(1983),  Chapter  5,  "investment  SecuilUes, 
Accounting",  page  3a 

*  Id.  at  p.  32. 


revision  of  the  strategies  underlying  the 
policy  may  be  necessary  or  the  policy 
itself  needs  revision  in  fight  of  current 
financial  conditions.  Such  revisions 
must  be  fully  explained  and  documented 
and  adopted  by  the  institution's  board  of 
directors.  These  documentation 
requirements  do  not  relieve  the 
institution's  board  of  directors  from  their 
responsibilify  to  ensure  that  securities 
activities  are  recorded  in  accordance 
widiGAAP. 

The  Bank  Board  solicits  comments  on 
all  aspects  of  the  ivoposed  amendments 
to  its  rules  end  the  propcHMd  statement 
of  policy.  While  the  Board  wishes  to 
resolve  the  inconsistencies  in  the 
application  of  GAAP,  the  Board  is 
aware  of  and  concerned  about  the 
overall  effect  to  insured  institutions  of 
the  application  of  GAAP,  which  has  not 
kept  pace  with  the  development  of 
certain  securities  and  securities 
strategies,  and  therefore  does  not 
necessarily  reflect  the  economics  of 
specific  transactions  or  series  of 
transactions.  Thus,  the  Board 
specifically  requests  comment  on 
suggested  modifications  to  the  proposed 
amendments  to  the  Board's  rules  and  the 
proposed  statement  of  policy,  whidh 
would  address  the  overall  impact  to 
insured  institutions  and  die 
inconsistencies  between  die  accounting 
for  and  economics  of  securities 
transactions  and  strategies. 

For  example.  GAAP  may  require  use 
of  the  lower  of  cost  or  market  to  account 
for  certain  securities  diat  ara  duration 
and/or  maturity  matched.  GAAP  may 
misrepresent  the  economic  condition  of 
an  institution  to  the  extent  GAAP  does 
not  give  comparable  treatment  to  related 
liabilities.  In  this  respect  the  Board 
solicits  comments  (m  the 
appropriateness  of  and  on  the  extent  of 
the  Board's  legal  authorify  to  attempt  to 
remedy  such  problems. 

While  the  issuance  of  this  proposed 
rule  and  proposed  policy  statement 
indicates  die  Board's  concern  regarding 
inadequate  documentation  and 
inconsistent  accounting  for  and 
classification  of  Securities  transactions, 
the  Board  does  not  recommend  that 
institutions  alter  current  practices  that 
their  independent  accountants  have 
found  to  be  in  compliance  with  GAAP 
until  these  proposed  guidelines  have 
been  finalized. 

In  addition,  the  Board  requests 
comments  regarding  the  appropriateness 
of  accounting  for  securities  held  for 
trading  at  market  or  the  lower  of 
amortized  cost  or  market  The  Board 
also  requests  comments  regarding  the 
need  for  specific  definitions  of  die  terms 
"intent"  and  "ability". 
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Finally,  the  Board  believes  that 
adoption  of  the  documentation 
requirements!  of  this  proposed  statement 
of  policy  wiUliequire  lime.  In  recognition 
of  this  fact  aM  die  fact  Uiat  adoption  of 
the  proposed  liitatement  of  policy  and 
amendments  |tb  its  rules  may  have 
significant  impact  on  insured 
institutiona,  the  Board  is  soliciting 
comments  onl  (he  appropriate  effective 
dates  for  the  Mandards  set  forth  in  the 
proposed  sta^ment  of  policy. 

The  Board  notes  tiiat  die 
AdministratiTe  Procedure  Act.  5  U.S.C. 
553(b)(3)(A).  ^kempto  general  policy  • 
statements  a^^  interpetative  rules  from 
notice  and  cotement  requirements. 
Nevertheless]  the  Board  believes  Uiat 
because  the  amendments  to  the  rules 
and  the  proposed  policy  statement  are 
closely  related,  the  public  interest  will 
be  best  served  by  considering  comment 
on  both.  Thei^ore.  the  Board  believes  it 
is  in  the  publja  interest  to  offer  tills 
proposed  poUqy  statement  for  comment 
so  tiiat  the  prbjposed  regulatory  package 
can  be  consi(|4red  as  a  whole.  Any 
comments  shotild  refer  to  Board 
Resolution  No.  88-460. 

The  Board  will  provide  tiie  30  day 
period  after  pjqblication  of  a  final  rule  in 
tiie  Federal  Rwster  before  making  the 
final  rule  effe^ve,  unless  good  cause 
justifies  a  shorter  time  period  as 
permitted  undf  r  the  Administrative 
Procedure  AdH  12  U.S.C.  553(d)(3). 

Initial  Regula^ery  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603.  die  Board  is 
providing  the  following  initial  regulatory 
flexibility  an^^sis: 

1.  Reasons,  O^ectives,  and  Legal  Basis 
Underlying  th$  Proposed  Rule 

These  elemients  are  incorporated 
above  in 

SUPPLEMENtf ARY  INFORMATION. 

2.  Small  Ipstititions  to  Which  the 
Proposed  Rut^Applies 

The  Small  Biisiness  Administration 
defines  a  smejll  financial  institution  as 
"a  commerci^ljbank  or  savings  and  loan 
association,  thb  assets  of  which,  for  the 
preceding  fiscal  year,  do  not  exceed 
$100  million."  13  CFR  121.13(a)  (1987). 
Therefore,  small  entities  to  which  the 
proposed  rule  applies  are  the  1,651 
insured  institutions  that  had  assets 
totalling  $100litiillion  or  less  as  of 
December  31,1^987. 

3.  Impact  of  tlf0  Proposed  Rule  on  Small 
Institutions     \ 

All  institutitxis.  including  small 
institutions.  st»uld  benefit  from  die 
proposed.  The  proposal  amendments  to 


the  Board's  rules  and  the  proposed 
policy  statement  treat  all  institutions 
identically  regardless  of  dieir  size  for 
the  reasons  discussed  herein.  Further, 
inasmuch  as  the  intent  of  die  proposeid 
amendments  to  the  Board's  rules  and 
proposed  policy  statement  is  to  require 
all  institutions  to  adopt,  maintain  and 
document  sound  investment  policies  and 
strategies,  there  is  no  disproportionate 
or  adverse  impact  on  small  institiitions. 
The  Board,  therefore,  believes  that  die 
proposed  amendments  to  the  rules  and 
the  proposed  statement  of  policy  will 
not  have  a  significant,  disproportionate 
economic  impact  on  smaU  institutions. 

4.  Overlapping  or  Conflicting  FMeml 
Rules 

There  are  no  known  federal  rules  that 
duplicate,  overlap,  or  conflict  with  diis 
proposed  rule. 

5.  Alternatives  to  the  Proposed  Rule. 

There  are  no  alternatives  that  would 
be  less  burdensome  than  the  proposed 
rule  in  addressing  the  concerns 
expressed  in  the  SUFPUMCNTAIIV 
iNFOmiATlON  set  forth  above. 

List  of  Subjects  In  12  CFR  Parts  563g  and 
571 

Accounting,  Bank  deposit  insurance. 
Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations.  Securities. 

SUBCHAPTER  0-FEOERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

Accordingly,  the  Board  hereby 
proposes  to  amend  Parts  563c  and  571, 
Subchapter  D,  Chapter  V,  Tide  12.  Code 
of  Federal  Regulations,  as  set  forth 
below. 

PART  5630— ACCOUNnNQ 
REQUIREyENTS 

1.  The  autiiority  citation  for  Part  563c 
continues  to  read  as  follows: 

AutiMxity:  Sec.  5, 48  SUt  132,  as  amended 
(12  U.S.C  1464);  sees.  4(0-403, 407, 48  Stat. 
1256-1257, 12ea  u  ameneded  (12  U.S.C. 
1725-1726. 1730):  sees.  3(b),  12-14. 23, 48  Stat. 
882. 892. 804-805. 901,  as  amended  (15  U.S.C. 
78c(b),  m,  n.  w);  Reorg.  Man  No.  3  of  1947, 12 
FR  4961.  3  CFR,  1043-46  Camp.,  p.  1071. 

2.  Amend  i  563c.l02  by  revising 
paragraph  I.4.:  by  revising  die  first 
sentence  of  paragraph  lJ.(a);  by 
redesignating  paragraphs  1.7.  tluough  25 
as  the  new  paragraphs  1.8.  through  26: 
and  by  adding  a  new  paragraph  1.7.  to 
read  as  follows: 

S  S63C.102    Financial  statement 


LBdanoaShMl 


4.  Trading  account  assets.  Include 
securities  or  any  other  investments  that  are 
considered  to  be  held  for  tradiag  purposes  in 
accordaBce  «with  the  policy  "^Mfn*"?  at 
i  571.18.  ?■   ■• 

***** 

6.  Investment  securities,  (a)  include 
securities  considered  to  be  held  for 
investment  pupoees  in  accordance  with  tlie 
policy  sUtement  at  i  571.19  *  *  * 

7.  Assets  held  fitr  sale.  Investments  in 
assets  considered  to  be  held  for  sale 
purposes,  e.g.,  mortgage-badced,  pass-through 
certificates,  in  accordance  with  the  policy 
statement  at  i  571.10  should  be  reported 
separately  in  the  statement  of  financial 
condition. 


PART  571— STATEMEMTS  OF  POUCY 

3.  The  audiority  citation  for  Part  571 
continues  to  read  as  follows: 

Aulfaarily:  Sec.  5A.  47  Stat  727.  at  added 
by  sec.  1, 64  Stat.  256.  at  amended  (12  U3.C 
UZSaf,  tecs.  17, 47  Stat  736,  as  amended  (12 
U.S.C.  1437):  sees.  5, 48  Stat  132,  as  amended 
(12  V&C  1464);  sees.  402, 403, 406, 407. 48 
Stat  1256, 1257, 1256, 12ea  as  amended  (12 
U.S.C  1725, 1728, 1729, 1730):  Reorg.  Man  No. 
3  of  1947, 12  FR  4981. 3  CFR.  1943-48  Comp., 
p.  1071. 

4.  Amend  Part  571  by  adding  a  new 
S  571.19  to  read  as  follows: 

9  571.19   invastmant  portfolio  poNcy  and 


(a)  This  Statement  of  Policy  sets  forth 
the  Board's  position  on  the  need  for 
institutions  to  document  prudent     ^„^ 
investment  portfolio  policies  and 
strategies.  It  places  with  the  institution's 
board  of  directors  the  responsibility  for 
the  establishment  of  and  ongoing 
monitoring  of  compliance  with  the 
institution's  investment  policy  and 
strategies.  Finally,  it  sets  forth  guidance 
with  respect  to  the  determination  of  the 
appropriate  accotmting  for  and 
classification*  of  certain  securities.'  The 

intent  of  the statement  of  policy  is 

not  to  demarcate  safe  and  sound 
investment  policies  and  strategies.  Such 
determinations  are  necessarily 
dependent  upon  a  case-by-case 


■  "ClaMilication''.  ■•  lued  tluvughout  this 
Statement  of  Policy,  rafen  to  tiie  balance  theet 
claMiflcation  of  •ecuritie*  and  doM  not  refer  to 
claaaiflcaUon  of  ataett  for  puipoaet  of  loaa 
cUowance  analyaia  under  12  CFR  SSl.lSc. 
"Qaaaiflcation  of  Certain  Aaaeta".  F^ixtliennore. 
"claaaificaUon"  aa  uaed  througliottt  tliia  atataneni  of 
policy,  doaa  not  refer  to  a  claaailicatioa  of  aaaela 
that  fatlt  witiiin  tiie  aibitratioa  proceaa  mandated 
by  (lie  Competitive  Equality  Banldns  Act  of  19S7. 

■  "Securittea",  aa  uaed  througout  thla  Statement  of 
i\41cy,  referi  ^eneticalljr  to  invettment  aequitie*. 
loana,  mort^ige-badcad  Mcuritiee  and  derivative 
aecuHtiea.  -  "     - 
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assessment  of  individual  institutions  in 
the  context  of  applicable  regulations, 
policy  statements  and  supervisory 
guidelines. 

(b)  Investment  policy  and 
strategies.— {1]  Content  of  policy  and 
strategies.  An  institution  must  document 
its  overall  investment  policy  for  the 
institution  as  a  whole  and  must  also 
document  its  investment  strategies  for 
each  different  type  of  security  portMio. 
The  investment  policy  and  strategies 
must  distinguish  between  those 
securities  activities  undertaken  to 
protect  die  institution  from  interest  rate 
risk  by  maintaining  an  interest  rate 
spread,  and  those  securities  activities 
engaged  in  to  maximize  short-term 
gains.  (For  example,  an  institution  may 
sell  mortgage-backed  securities  to 
maintain  a  duration  and  net  yield  (after 
consideration  of  means  of  financing  the 
mortgage-backed  securities)  in  chaining 
interest  rate  environmeits.  This 
securities  activity  is  considered  to  differ 
from  the  securities  activities  undertaken 
to  maximize  short  term  gains  or 
attonpting  to  benefit  bma  market 
anomalies.)  Furtbomore,  changes  in 
policy  and  strategies  {Ag^  from  loans 
held  for  sale  to  loans  held  for 
investment  or  vice  versa)  ^all  be 
documented  and  based  upon  sound 
rationale.  The  investment  policy  and 
strategies  must  also,  at  a  wiiniirniin, 
address  the  following: 

(i)  The  investmoit  policy  and 
sti>ategies  in  both  a  nisfaig  interest  rate 
and  falling  interest  rate  envirauBent 
Holding  securities  (aasomiiv  diat  the 
institution  has  the  ability  to  hold  the 
securities)  in  a  rising  interest  rate 
environment  and  sdUng  securities  in  a 
declining  interest  rate  environment  may 
be  the  stated  investmoit  stratsgy  of  the 
institution,  bat  is  not  OMisidered  to 
qualify  as  an  investment  policy  or 
strategy  accounted  for  at  amortized 
cost); 

(ii)  The  institution's  intent  to  purchase 
and  originate  securities  for  investmoit, 
sale  and/or  trading: 

(iii)  The  liquidity  considerations  of  the 
institution; 

(iv)  The  institution's  desired  return  on 
investments; 

(v)  The  institution's  desired  degree  of 
interest  rate  risk; 

(vi)  The  institution's  desired  asset/ 
liabiUtypositian: 

(vii)  The  use  of  hed^ng  techniques,  if 
any; 

(viii)  The  types  of  products  to  be 
originated  and/or  purchased; 

(ix)  The  intent  (tf  the  institution  to 
build  a  Biortgage-servicing  portfolio; 

(x)  The  institution's  plan  for 
reinvestment  of  proceeds  from  sales; 
and 


(xi)  The  characteristics  of  the 
investments  oris^tad  or  purdiased. 

(2)  Board  of  duedon'  approval  tmd 
review.  Hie  faivestmeiit  pottcy  nuist  be 
reviewed  and  apiwoved  periodically  (but 
no  less  than  anDually)  by  the 
institutitm's  board  of  directors. 
Furdiermore.  the  institution's  investment 
strategies  and  securities  activities  must 
be  reviewed  and  approved  (bat  no  less 
than  quarterly)  by  the  institution's  boaid 
of  directors  to  ensure  that  they  an 
connstent  with  the  investment  policy 
and  strategies  and  the  securities  are 
accounted  for  and  classified 
appropriately  under  generally  acc^ted 
accounting  principles  ("GAAP*). 

(3)  Inveetmait  decisions,  (i)  An 
institution  shall  determine  whether 
securities  are  intended  for  its 
investment,  trading  or  sale  accounts  at 
the  time  the  securities  are  committed  to 
be  purchased  or  originated.  These 
securities  shaO  not  be  recorded  in  a 
suspense  account  until  an  institution 
determines  the  category. 

(ii)  The  rationale  For  each  investment 
transaction,  or  soies  of  like 
transactions,  shall  be  documented  at  the 
time  the  transaction  takes  place  {i.e.,  at 
die  time  a  commitment  to  pmchase, 
originate  or  sell  is  made).  Alternatively, 
documentation  of  investment  decisions 
may  be  by  exception  (e^  "all 
adjustable  rate  mortgages  are  held  for 
investment".  Hen.  any  exceptions  to 
this  documented  strategy  shall  requira 
documentatioB.)  This  documentation 
shaU  incfaide  the  designation  of 
securities  purchased  and/or  originated 
intended  for  die  institution's  investment, 
trading  or  sale  portfolios  at  the  tfane  <rf 
commitment  to  purchase  or  originate 
and  management's  ai^roval  of  the 
acquisition  or  ori^nation  and 
classification.  The  documentation  for 
investment  transactions  sImII  also 
encompass  considerations  such  as 
maturify.  duration,  interest  rate  risk, 
yield,  reinvestment  of  proceeds  and 
liquidity.  In  addition,  the  documentation 
must  support  how  the  transaction  and 
its  characteristics  comply  with  the 
invesbnent  policy  and  strategies 
established  by  die  institution. 

[c)  Safety  aadtmmdness.  The 
ovenidfaig  regalatory  concern  regarding 
such  activities  is  the  extent  to  whidi 
these  activities  are  conducted  in  a  safe 
and  sound  »»»«"««>  by  competent 
personneL  faivestment  decisions  and 
securities  activity  shaD  be  carried  out 
consistent  widi  me  investment  policy 
and  strategies  that  appropriately 
consider  adequate  liquidity,  protection 
from  interest  rate  risk,  desired  return, 
asset/liability  position,  capital 
adequacy  and  management  capabilities 
of  an  institution.  In  addition  to 


understanding  and  approvmg  the 
institution's  inveatmeut  policy  and 
stiategias,  ft*  institatioa's  board  of 
directors  has  dw  fidodary  doty  to 
overaee  the  establishment  of  strong  . 
internal  controls,  enaora  diat 
management  and  their  investment 
consultants  are  rapulable  and  amiable. 
and  ensure  that  secarities  activities  are 
consistent  with  the  investment  poHcy 
and  strategies  of  the  institntioa  and  are 
accounted  for  and  dassified  in 
accordance  with  GAAP. 

(d)  Generally  Aoc^tted  Accounting 
Prindplee.  (1)  Accounting  guklance  for 
secarities  toduding  investment 
securities,  loans  and  mortgage-backed 
secarities  and  dieir  derivatives  exists  in 
various  degrees  of  detaO  in  die 
American  Institute  of  Cflrtified  PuUic 
Accountants*  C'AICPAI  Aoifit  and 
Accounting  Guide  for  Savings  and  Loan 
Associations,  die  AICPA's  bidastry 
Audit  Guide  for  Audits  of  Banks,  die 
Finandal  Accounting  Board  (TASET) 
Statement  of  Ftaiandal  Acooanting 
Standards  ("SPAS")  No.  12,  "Accounting 
for  Certain  Maricetsble  Securities,  SPAS 
No.  65,  "Accounting  for  Certain 
Mortgage  Banking  Activities,  a^AS  No. 
91,  "Accounting  for  NonrefundaUe  Pees 
and  Costs  Assodated  widi  Origfaiating 
or  Acquiring  Loans  and  biitf  al  Direct 
Costs  of  Leases'*  and  varioas  consensus 
of  the  Emerging  Issues  Tesk  Force. 

(2)  This  table  provides  guidance  on 
the  issue  of  determining  the  appropriate 
carrying  amount  and  classification  of 
securities.  This  discussion  does  not 
address  the  accounting  for  securities 
that  may  separately  qualify  for  hedge 
accounting. 
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(3)  An  insdiition't  investment 
activitiet  shaB  be  accounted  for  and 
classified  in  jibcoidance  widi  GAAP  as 
indicated  in  tte  taMe  at  paragraph  (d)(2) 
of  this  seetiok  Critical  to  die  piopar 
abcouBttag  fot  and  classificatioh  of 
securities  as  Investments  is  die  intent 
and  ability  of  bi  institution  to  bold  die 
securides  for^^e  foreseeable  future. 

(4)  The  typjea.  extent  and  timing  of 
activity  mustiVe  analyzed  to  ascertain 
whedier  an  institution  is  properly 
accounting  fdn  and  classifying  its 
security  transf  cttons.  If  the  analysis  of 
activity  indicakes  that  an  institution  did 
not  have  the  (atnit  to  hold  securities  for 
die  foreseeable  future,  diere  is  a 
presumption  tikat  all  or  part  of  similar 
securities  held  at  die  end  of  the  perioid 
represent  a  portfolio  held  for  sale  or 
trading  unless  management  can 
document  odiarwise.  Once  deemed  to  be 
held  for  sale  ^  tracUngi  transfers  of 
securities  be^veen  investments  sale  (w 
trading  classBcations  should  be 
unusual  ParaUraphs  (d)(4)(i}-(ii)  of  diis 
section  give  guidance  widi  respect  to 
considerations  of  the  intent  and  al^ty 
of  an  institutijaii  to  own  a  security  for 
investment,  sfae  or  trading. 

(i)  Intent— ik)  Sales  intent  In 
analyzing  Uie|  jnvestinent  activity  in 
each  security  I  fortfolio  for  intent  to  hold 
for  the  forese&ble  future,  the  reasons 
for  sales  of  s^^urities  shall  be  reviewed 
for  consistence  with  the  institution's 
investment  PoW  and  strategies,  and 
with  the  specinc  investment  decision  for 
the  original  acquisition  and 
classification  of  the  security.  If  the  sales 
actividy  is  not  consistent  with  the 
overall  inveslktient  policy  and  strategies 
of  the  institutien.  or  indicates  frequent 
changes  in  investment  policy  and 
strat^es  to  mazimize  profit-taking, 
then  diere  is  a  presumption  that  intent  to 
hold  die  securities  does  not  exist  and 
that  the  sales 'actually  represent  trading 
activity.  Factors  to  be  considered  in 
reviewing  salM  activity  include,  but  are 
not  limited  toj  b  review  of: 

(Ij  The  nun^ber  of  sales  transactions 
at  gains  and  ai  losses  during  die 
reporting  period; 

(2J  The  relative  volume  of  gross  gains 
and  gross  losi^s  on  sale  as  percentages 
of  net  inoome'Sud  equity; 


f3)  The  dollar  amount  of  assets  sold 
compared-wilh  outstanding  balances 
throughout  the  reporting  period: 

(4J  The  rapidity  of  turnover,  hiduding 
consideration  of  the  average  number  of 
days  securities  are  owned  itfior  to  sale: 

/5M  trend  indicating  that  sales  of 
securides  tranqiire  only  «dien  gains  are 
recognized  (also  known  as  "gains 
trading"): 

(ej  The  strategy  of  an  institiition  to 
sell  certain  types  of  securities  (e,g„  a 
strategy  to  sell  all  fixed-rate  loans 
originated); 

^7y  The  impact  of  sales  00  the  yield 
and  duration  of  the  securities  pOTtfolio. 
(Sales  of  securities  with  prepayment  risk 
for  the  purpose  of  mana^ng  duration 
does  not  automatical^  imfdy  trading: 
however,  a  consistent  policy  of 
managing  yield  andprepayment  risk 
only  in  periods  of  declining  interest 
rates  (nvhere  gain  recognition  is 
common)  does  not  support  an 
institution's  intent  to  Irald  securities.); 

(8)  The  purpose  for  and  extent  of  sales 
of  securities  not  owned  or  in  production 
("short  sales");  and 

(9)  The  purpose  for  and  extent  dt  ■ 
forward  commitments  to  sell  securities, 
including  the  extent  of  "pair-off"  activity 
before  delivery. 

(B)  Originations  and  purchases  intent 
The  types  and  extent  of  purchases  shall 
also  be  icdnsistent  with  die  overall 
investment  policy  and  strategies  of  an 
institution.  Factors  to  be  considered  in 
reviewing  origination  and  purchase 
activity  for  compliance  widi  the 
investment  strategy  include,  but  are  not 
limited  to.  a  review  ot 

(l)The  nature  of  the  securities  (type, 
term,  duration,  yield,  etc.)  originated 
and/or  purchased: 

(2)  The  means  of  financing  the 
acquisition; 

A77  Trends  indicating  that  market 
value  is  consistentiy  below  cost  at  the 
time  of  origination  and/or  purchase;  and 

(4)  The  purpose  for  and  extent  of 
forward  commitments  to  purchase 
securities,  including  the  extent  of  "pair- 
off'  activity  before  delivery. 

(C)  Other  intent  Odier  securities 
activities  diat  shall  be  considered  when 
reviewing  an  institution's  intent  to  hold 
securities  for  the  foreseeable  future 
include,  but  are  not  limited  to: 

(1)  The  period  of  time  between  sales 
and  purchases  of  securities: 

(2J  the  method  by  which  securities 
are  financed  may  assist  in  analyzing  an 
institution's  intent  for  specific  securities. 
The  consistent  funding  of  securities  via 
very  short-term  liabilities  that  have  not 
been  extended  in  duration  via  interest 
rate  swaps,  options,  fotures.  eta,  may 


indicate  that  die  intent  to  hold  die 
securities  is  short-tenn:  and 

(SlThe  reasonsfbr  an  institution's 
securitization  of  loans.  There  are 
numerous  reasons  to  securitize  loans, 
one  being  die  ability  to  raise  debt  at 
lower  cost  when  collateralized  by 
mortgage-backed  securities. 
SecurfUzattcm  does  not  automatically 
portend  sale  or  trade  accountinff 
however,  the  extent  of  securitization 
should  be  considered  In  li^t  of  an ' 
institution's  investment  policy  and 
stiategies.  activity  and  liquidity  needs. 

fP)Ptesuaiption8  of  intent  to  trpde. 
Hnally,  the  foUouring  securities 
activities  are  presumed  to  indicate 
trading  unless  an  institution  has 
documentation  that  clearly  supports  the 
consistency  of  sudi  activity  wi&  the 
intent  to  hold  securities. 

(T)  "Arbitrage'' trmtsactions.  These 
transactions  involve  the  simultaneous 
sale  and  purchase  of  securities,  whidi 
are  not  oonsidned  to  be  substantially 
the  same  [e^.  a  sale  of  a  treasuiy 
security  and  purchase  of  a  different 
b«asttry  security,  equity  security, 
mortgage-backed  security,  etc.)  in  order 
to  "lock-in"  short-teim  profits  arising 
bom  apparent  anomalies  in  the 
securities  markets. 

(2)  Frequent  purchases  and  sales  of 
"when-issued"  securities.*  "When- 
issued"  securities  trading  is  the  buying 
and  selling  of  securities  in  the  interim 
between  the  announcement  of  an 
offering  and  the  issuance  and  payment 
date  of  these  securities.  A  pruchaser  of  a 
"when-issued"  security  acquires  aU  the 
risks  and  rewards  of  owning  a  security 
and  may  sell  the  "when  issued"  security 
at  a  profit  before  taking  delivery  and 
paying  for  it 

(3J  "PairOff" activity.*  A  "pair-ofT*  is 
a  security  purchase  transaction  that  is 
closed  out  or  sold  at,  or  prior  to, 
settiement  date.  As  an  example,  an 
investment  portfolio  manager  will 
commit  to  purchase  a  security;  then, 
prior  to  the  predetermined  settiement 
date,  the  portfolio  manager  will  "pair- 
off"  the  purchase  with  a  sale  of  the 
same  security  prior  to,  or  on,  the  original 
settiement  date.  Profits  or  losses  on  die 
transaction  are  setded  by  one  party  to 
the  transaction  remitting  to  the  counter- 
party the  difference  between  the 
purdiase  and  sale  price.  Like  "when 
issed"  trading,  "pair-offs"  permit 
speculation  on  securities  price 


■  Drawn  (ubaUntially  bom  the  Office  of  the 
Comptiolter  of  the  Currancy.  Bank  iMuance  BC-22S 
on  "Selecttoo  of  Securitie*  Oealen  and  UntuiUble 
Investment  Practice*",  April  14. 1968. 

*Id 


23250 


Federal  Register  /  Vol.  53.  No.  119  /  Tuesday.  lune  21.  1968  /  Proposed  Rules 


movements  without  paying  for  the 
securities. 

(4)  "Corporate  Settlement"  on  U.S. 
Government  and  Federal  agency 
securities  purchases.*  "Regular-way 
settlement"  for  transactions  in  U.S. 
Government  and  Federal  agency 
securities  is  one  business  day  after  the 
trade  date.  "Regular-way  settlement"  for 
corporate  seciirities  is  five  business 
days  after  the  trade  date.  The  use  of  a 
"corporate  settlement"  method  (five 
business  days)  for  US.  Government 
securities  purchases  appears  to  be 
offered  by  dealers  in  oidor  to  facilitate 
speculation  on  the  part  oi  the  purdiaser. 

(5)  Repositioning  repurchase 
agreements.*  Dealers  can  encourage 
speculation  through  the  use  of  "pair-off", 
"when-issued"  and  "corporate 
settlement"  transactions  by  providing 
securities  to  an  institution  that  cannot 
be  sold  at  a  profit.  The  buyer  purchasing 
the  security  pays  the  dealer  a  small 
"margin"  that  is  roughly  equivalent  to 
the  actual  loss  in  the  security.  The 
dealer  dien  agrees  to  fund  the  purchase 
by  buying  the  security  back  fitim  the 
purchaser  under  a  resale  agreement.  The 
purchaser  thus  acquires  all  the  risks  of 
ownership  of  a  large  amount  of 
depreciated  securities  for  a  very  small 
margin  payment. 

(6)  Short  sales.''  A  "short  sale"  is  the 
sale  of  a  security  that  is  not  owned.  The 
purpose  of  a  short  sale  generally  is  to 
speculate  on  the  fall  in  the  price  of  the 
security.  A  "short  sale  against  the  box" 
is  the  sale  of  a  security  that  is  owned. 
Consideration  should  be  given  to  the 
purpose  of  such  transactions  and  the 
appropriate  classification  of  these 
securities  when  short  sales  against  the 
box  are  combined  with  purchases  of 
commitments  or  purchases  of  similar 
securities. 

(ii)  Ability.  [A]  In  supporting  an 
institution's  ability  to  hold  securities  for 
the  foreseeable  future,  and  for  purposes 
of  analyzing  its  ability  to  hold, 
dociunentation  shall  include,  but  not  be 
limited  to,  an  analysis  of  die  following: 

(1)  The  availability  of  funding; 

(2)  The  abihty  to  meet  margin  calls 
and  ovCTcollateralization  requirements; 
and 

(3^  The  ability  of  the  institution  to 
fund  conunitments  to  purchase  or 
originate  securities  in  light  of  regulatory 
limitations  {e.g..  loans-to-one  borrower 
limitations,  equity  risk  limitations, 
growth  limitations,  etc).  If  an 
institution's  pair-off  activity  is 
considered  to  be  investment  activity 
(instead  of  trading  activity),  then 


regulatory  limitations  shall  be  analysed 
based  upon  gross  commitments  to 
purchase  or  originate  securities  adjusted 
for  anticipated  prepayments  through  the 
period  of  delivery. 

(B)  If  an  institution  does  not  document 
its  ability  to  fund  securities  or  if  this 
ability  to  fund  securities  is  not 
supported  by  the  above  analysis,  the 
securities  shall  be  considered  held  for 
sale  or  trading  for  accounting  and 
classification  purposes. 

(e)  Effective  date.  The  guidelines  for 
determining  intent  and  ability  detailed 
in  this  section  are  to  be  consistently 
adopted  by  all  insured  institutions 

effective .  The 

documentation  requirements  for 
investment  policy  and  strategies, 
specific  seciuities  transactions  and 
board  of  directors'  reviews  are  effective 
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By  the  Federal  Home  Loan  Bank  Boardi 
John  F.  Ghintoni, 
Assistant  Secretory. 

(FR  Doc  8B-13854  Filed  B-20-S8;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart30 

[Docket  No.  88-NII-C1-AD1 

Airworthiness  Dlractive^  Short 
Brothers  Model  SD3-60  Series 
Airplanes 

AOBtCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnoN:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  Shorts  Model  SD3-60 
series  airplanes,  which  currently 
requires  inspection  of  interference 
bushings  for  looseness  in  each  of  four 
fittings  on  the  rear  fuselage  used  for 
attachment  of  the  horizontal  stabilizer. 
Looseness  of  these  fittings,  if  not 
detected  and  corrected,  could  lead  to 
failure  of  the  horizontal  stabilizer 
attachment  fittings.  This  proposal  would 
revise  the  existing  AD  to  limit  the 
applicability  only  to  specific  airplanes. 
DATE:  Comments  must  be  received  no 
later  than  August  1. 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
61-AD.  17900  Pacific  Highway  South,  C- 


68886.  Seattle.  Washingtoo  seiSft  The 
applicable  service  infimnation  may  be 
obtained  fitim  Short  BroUiefs  PLC  2011 
Crystal  Drive,  Snite  713,  Arlington, 
Viiginia  22202-3702.  This  information 
may  1^  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Hi^way  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle.  Washington.        ; 

FOR  PURTHBR  WPORMATION  CONTACT: 
Ms.  AimeUa  Donnelly.  Standardization 
ftandi.  ANM-113:  telephone  (206)  431- 
1967.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Hi^way 
South.  0-68866,  Seattle.  Washington 
98166. 

SUPPLCMEMTARV 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatoiy  docket 
numbo'  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  li^t  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  alter  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket.  , 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  86-NM-61-AD,  17900  Pacific 
Highway  South,  0-66966,  Seattle. 
Washington  96168. 

Discussion 

On  December  21. 1987.  FAA  issued 
AD  88-01-10,  Amendment  39-5819  (53 
FR  14;  January  4, 1988),  to  require 
inspection  of  interference  bushings  for 
looseness  in  each  of  four  horizontal 
stabilizer  attadi  fittings,  and 
replacement  if  necessary,  on  all  Shorts 
Model  SD3-60  series  airplanes.  That 
amendment  was  prompted  by  a  report  of 
an  interference  fit  bushing  that  was 
found  to  be  loose  in  its  fitting  on  the 
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forward  ri^t  stabilizer  attachment 
located  on  tfa^  lew  faaelage  cant  frame. 
Una  ooodftioiLj  if  not  collected,  could 
lead  to  fiyhii^4f  die  horinntal 
stabiUar  attayi  fittfngt. 

Since  iiWM»te  of  diat  AD.  die 
manufacturer  lias  datemined  that  the 
problem  of  towjae  looseness  was  found 
to  exist  only  itij  airplanes  manufactured 
during  a  c^lai4  pwiod,  and  was  not 
applicable  to  ^  Shorts  Model  SO3-60 
airplanes. 

Short  Brodi^fs  PLC  has  issued  Service 
Bulletin  SD306i5&-10.  Revision  2.  dated 
November  um,  which  limits  the 
effectivity  oi^to  Model  SD3-60 
airplanes,  SeiMl  Numbers  SH30O1  to 
SH3667,  inclusive.  The  United  Kingdom 
avil  AvietionI  Aodiority  (CAA)  has 
claasified  diis|i|evislon  to  die  service 
bulletin  as  aModatory. 

This  aiiplaflla  modal  is  manufactured 
in  the  United  Uqgdoai  and  type 
certificated  in  tpe  United  States  under 
the  provistons  ^  {  2129  of  die  Federal 
Aviation  Regalationa  and  die  applicable 
bilateral  airwwtbineas  agreement 

The  FAA  pr^4>ose8  to  revise  die 
applicability  ojf  AD  88-01-10  to  exclude 
certain  U.S.-reHi8tered  planes  diat  have 
been  determiqad  not  to  be  affected  by 
the  unsafe  condition  addressed  in  that 
AD.  ] 

The  economit:  impact  analysis  would 
be  revised  to  ijrflect  the  appropriate 
number  of  airiwnes  new  affected  by 
this  action.  Aal  ^dicated  below,  die  total 
number  of  U.S[«egl8tered  planes  would 
now  be  44,  radi  sr  tfian  flO,  as  was 
indicated  in  dp  economic  impact 
analysis  of  AO  BB-Ol-m 

It  is  estimaMd  diet  44  airplanes  of  U.S. 
registry  would  he  afiected  by  diis  AD. 
that  it  would  t^e  approximately  4 
manhours  per  i^iplane  to  aoooeqtliah  the 
required  actiott.  and  diet  the  average 
labor  cost  wodld  be  $40  per  manhour. 
Based  on  dies^  figures;  the  total  cost 
impact  of  the  Ap  on  U.S.  operators  is 
estimated  to  b^j  $7,040. 

The  regulations  set  forth  in  this  notice 
would  be  pron^ilgated  pursuant  to  die 
authority  in  thej  Federal  Aviation  Act  of 
1958,  as  amendad  (49  U.S.C.  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  b  accordance  with 
Executive  Order  12812.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  diis  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  undef  Executive  Order  12201 
and  (2)  is  not  a  aignificant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Polkies  and  I^ocedures  (44 


FR 11034;  February  28, 1979J;  and  it  is 
further  certified  under  die  criteria  of  the 
Regolatoiy  FlexibiH^  Act  diat  diis 
proposed  nde.  tf  promulgated,  will  not 
have  a  significant  ecoaomic  impact, 
positive  or  negative,  on  a  sidistanttal 
number  of  small  entities  because  of  the 
minimal  oost  of  conqiUanoe  per  airplane 
($180).  A  copy  of  a  dndt  regulatoiy 
evahiation  prepared  for  this  action  is 
contained  hi  the  regulatory  docket 
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Aviation  safety,  Aircraft. 
The  Proposed  AnMndmeDt 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  die  Adndnistrator. 
the  Federal  Adnmistratton  propoaes  to 
amend  i  agjS  off  Part  39  of  die  Federal 
Aviation  Regeiations  (14  CFR  39.13)  as 
follows: 

PART  3»-[AIIEN0ED] 

1.  Hie  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AuOodty:  40  U.S.C  13S4(a).  1421  and  1423: 
49  U.SXL  ue(g)  (Revised  Pub.  L  87-449. 
lamiaiy  12. 1989);  and  14  CFR  11.80. 


998119  (Aawodad] 

2.  By  reviaing  die  apidicabUity 
statement  of  AD  88-01-10.  Amc»idment 
3»-«819  (S3  FR  14  January  4. 1988).  as 

follows: 


Sliort  8iolhan:  Applies  to  Model  SD-^eo 
series  airplanes.  Serial  Numben  SH3601 
to  SH3087,  oertificated  in  any  category. 
Compliance  required  as  indicated,  unless 
prcvioasiy  aooomplialwd. 

To  predade  Crilaie  of  the  Inrizaatal 
stabiliaer  attach  fittings,  acooaipliah  the 
following 

A.  WItliln  tlie  next  3  moBtlu  after  tfae 
effective  date  of  tiiis  AO.  inspect  the 
interference  fit  liasliings  in  each  of  the  four 
horiiontal  attadi  fittings  in  accordance  with 
Shorts  Senrioe  BaHelin  Nnnber  SD380-S5-10. 
dated  No«cedMr19B5. 

a  If  the  boahing  is  fooad  to  be  loose  in  ite 
fitting  and  tiie  movamaDt  exceeds  aOOS 
inches,  replace  tlie  fitting  befora  futtlier  flight 

C.  If  the  bualiing  is  found  to  he  loose  in  its 
fitting  and  tiie  movement  does  not  exceed 
0.005  inches,  replace  the  fitting  wUhin  the 
next  60  days. 

D.  An  atoeniale  eiaans  of  compliance  or 
adjustment  of  tiie  canpiiance  time,  widch 
provides  an  accaptalile  level  of  aafiety.  may 
be  used  wImo  approved  by  the  Manager. 
Standardizatioo  Branch.  ANM-113.  FAA. 
Northwest  Motmtain  Region. 

E.  Special  flight  permits  auy  be  issued  in 
accordance  with  PAR  21.197  and  21.199  to 
opeiate  airplanes  to  a  base  for  die 
accom^islmient  of  die  modificatiofis  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  die 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 


request  to  Short  Brothers  PLC  2911 
Qystal  Drive.  Suite  713.  Ailii^ton. 
\n^giiiia  22202-3702.  Iliaae  documents 
may  be  »if»mtnil  at  the  FAA. 
Nordiweat  Mountain  Region.  17900 
Pacific  I^way  South,  Seatde, 
Washington,  or  at  the  Seatda  Aircraft 
Certification  Office.  9910  Eaat  Marginal 
Way  Soudi.  Seatde.  Waahington. 

Isaasd  in  Saattla.  WaaUngtaa  OB  lane  13. 
10B8. 


FtadaikkM.] 

ActingDinctor.  MorthwmtMouatam  Region. 

(FR  Do6  ifr-uaas  Piled  a-ao-aa;  8945  am] 


14  CFR  Part  39 

[Oodcot  Na  88-NII-93-A01 

Alrworthineta  DIrocttvw;  Britteh 
Aeroapaen  Modal  BAC1-11 200  and 
400S«rlwAliptanM 

AQBicv:  Federal  Avietion 
Admintatratton  (FAA).  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

smuMiiv:  This  notice  proposes  to 
amend  an  existing  airworthiness 
directive  (AD),  applicable  to  British 
Aerospace  Model  BAG  1-11 200  and  400 
series  aiiplanea,  which  cmrentiy 
requires  stnctoral  inspections  and 
repairs  or  repjacemeni  as  necessary,  on 
high  time  British  Aeroqwce  Model  1-11 
200  and  400  aariea  airplanes  to  assure 
continued  airwerthineas.  That  action 
was  prompted  by  the  fact  diet  some 
British  Aerospace  Model  BAG  1-11 200 
and  400  aeries  airplanes  have  exceeded 
the  manufacturers'  original  fatigue 
design  life  goal.  These  older  airplanes 
are  die  ones  most  likely  to  develop 
fatigue  cracks.  This  proposal  is 
prompted  by  a  structural  re-evaluation, 
which  identified  the  requirements  for 
additional  inspection  procedures  for 
some  variations  of  the  airplane.  It  also 
identified  the  need  to  change  some 
threriiold  inspection  times,  repetitive 
inspection  intervals,  and  methods  of 
inspections.  This  pn^rased  amendment 
defines  structural  inspection 
requirements  for  the  identified  items 
necessary  to  maintain  the  structural 
integrity  of  these  airplanes. 

DATCS:  Comments  must  be  received  no 
later  than  August  20. 1988. 
A0DIIES9E8:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Admhiistretion.  Northwest 
Mountain  Region.  Offne  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Dodcet  No.  88-NM- 
63-AD.  17900  Pacific  Highway  South,  C- 


23252 
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68866.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  ftitish  Aerospace,  bic.. 
P.O.  Box  17414,  Dulles  IntemaUonal 
Airport,  Washington,  DC  20041.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  OfRce,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHCR  INRMMATION  COKTACT: 

Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113:  telephone  (206]  431- 
1967.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966.  Seattle.  Washington 

gei6a 

SUPPLSMarrARY  mFORMATION: 

Comments  InvHed 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  Identify  the  regulatory  docket 
number  and  be  submitted  in  dupHcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  availaUe, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  sulMtance  of 
this  proposal  will  be  filed  in  die  Rules 
Docket.  I 

Availability  of  NPRM  ' 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-63-AD,  17900  Pacific 
Highway  South.  C-68966,  Seattia. 
Washington  98168. 

Discussioa 

On  October  30. 1987.  FAA  issued  AD 
87-24-06.  Amendment  38-5772  (52  FR 
44097;  November  18. 1987).  to  require 
structural  inspections  and  repairs  or 
replacement,  as  necessary,  on  high  time 
British  Aerospace  Model  BAC 1-11  200 
and  400  series  airplanes  to  assure 
continued  airwortiiiness. 

Since  the  issuance  of  that  AD.  a 
structural  re-evaluation  of  these 
airplanes  has  identified  the  need  for 


additional  inspection  procedures  for 
some  variattons  of  the  airplane.  This 
reevaluation  was  acconqiliahed  since 
some  of  these  airplanes  have  now 
exceeded  70.000  landings  and  a  need 
was  identified  to  cbai^  some  of  the 
threshold  inspection  times,  repetitive 
inspection  intervals,  and  methods  of 
inspection  for  fatigue  cracks,  and  to 
introduce  into  the  inspection  program 
additional  inspections  for  aircraft 
equ^ped  with  Rolls  Royoe«i^nes. 
These  additional  inspections  are 
necessary  to  ensure  the  structural 
integrity  of  these  airplanes  that  have 
exceeded  the  manufacturer's  fatigue 
design  Hfe  goal 

British  Aerospace  has  issued  Alert 
Service  Bulletin  51-A-PM5630.  Issue  3. 
dated  March  19. 1987.  which  describes 
specific  items/areas  to  be  inspected, 
including  additional  inspections  of 
engine  mount/attachment  structure  on 
aircraft  equipped  with  Rolls-Royce  Spey 
MK  506  engines.  MK  511  engines,  and 
MK  512  engines.  The  inspections  for  the 
MK  506  and  MK  511  engbies  are 
recommended  to  be  accomplished  on 
aircraft  between  68.000  and  72.000 
landings.  Inspection  of  MK  512  engines 
is  recommended  to  be  accomplished 
between  67.000  and  71.000  landings.  Tliis 
service  bulletin  not  only  recommends 
additional  inspections,  but  also 
recommends  changes  to  repetitive 
inspection  intervals,  threshold 
inspection  times,  and  methods  used  for 
some  inspections. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  S  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design  registered  in  the  U.S.. 
an  AD  is  proposed  which  would  require 
revision  of  the  Model  BAC  1-11 200  and 
400  series  airplane  operators 
maintenance  program,  within  six 
months  after  the  effective  date  of  the 
revised  AD,  and  would  require 
additional  inspections  of  certain 
structural  items  to  detect  cracks, 
corrosion,  and  other  damage  in 
accordance  with  the  service  bulletin 
previously  mentioned.  If  defects  are 
found,  diey  are  to  be  reported  to  the 
manufacturer.  The  additional 
inspections  are  not  a  substitute  for  the 
existing  approved  program,  but  are 
supplementary  requirements  for  long- 
term  operation.  The  compliance  time 
reflected  in  the  original  AD  will  remain 
the  same,  but  the  additional  inspections 
would  be  required  within  one  year  after 
the  effective  date  of  the  revised  AD. 


Infomation  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwoik  Reduction  Action  1980  (Pub. 
L  96-611)  and  have  been  assigned  OMB 
CantnA  Number  2120-0056. 

It  is  estimated  that  70  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  129 
manbours  per  airplane  to  accomplirii  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  flgives,  the  total  cost 
impact  of  the  AD  on  U.S.  opwators  is 
estimated  to  be  t361.20a 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  die 
authority  in  the  Federal  Aviaticm  Act  of 
1958,  as  amended  (49  U.S.C  1301.  •/ 
aeg.),  which  statute  is  omstnied  to 
preonpt  state  law  regulating  the  same 
subject  Thus,  in  accordance  witii 
Executive  Order  12812.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  diese  reasons,  the  FAA  has 
determined  diat  this  document  (1) 
involves  a  pnqiosed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  diat  tiiis 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any,  British  Aerospace  Model  BAC  1-11 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepiired  fat  this  action  is  contained  in 
the  regulatory  docket 

List  of  Subjects  in  14  CFR  Part  3t 

Aviation  safety.  Aircraft. 

The  Proposed  Anmidment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  9  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART3»-{AMENDED) 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  13M(a),  1421  and  1423; 
40  U.S.C  lOIHg)  (Revised  Pub.  L  97-448, 
lanuary  12, 1963);  and  14  CFR  11.89. 
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2.  By  revisii^  lAO  87-24-06. 
Amendment  8M772  (52  FR  44097; 
November  18.  il  87).  by  adding  new 
paragrapht  S.  ajod  4.,  and  redesignating 
existing  paragraphs  3.,  4..  and  S^  as  S.. 
6.,  and  7^  tespckitively,  as  follows: 

BriMA  Aamapao*;  AppliM  to  Model  BAG  1- 
11 20a  40a  ifBtiM  aiiplwea.  certificated 
in  aay  citegW.  CmnpUuce  ia  required 
as  indicated  below,  imless  previouaiy 
•coompHsiiedi 
To  ensure  oontitning  structural  integrity, 

accomplish  the  fallowing: 

1.  On  or  before  December  21 1988. 
incorporate  revision  into  the  FAA-approved 
maintenance  inap#ctioa  pcagraa  wiricfa 
requires  accomplf  4hment  of  the  inspections 
and  repairs,  as  ■ffessiy.  of  each  Stractural 
Significant  Item  u  listed  in  Table  1  of  British 
Aerospace  BAG  iitl  Alert  Service  Bulletin 
51  A  liMSWO.  Sittplemeatal  Inspection 
Oocineot,  Iseaej^datad  Manb  n,  ms.  The 
revision  to  liw  BiaieBaBae  pco^am  naust 
include  prooadnU  to  aody  Hw  maoHfaotuier 
of  the  results  of  all  inapectfons,  JnrtnAi.^  qU 
defects,  of  signiiiUnt  structural  items.  The 
inspection  thresholds,  repetitive  intervals, 
and  inspection  ted|miques  are  listed  in  the 
alert  aervioe  ballitn. 

2.  Inspect  each  t^trvctural  Significant  Item 
on  or  before  June!?!  1989,  or  prior  to  the 
accumolatioa  of  tns  nnnber  of  landings  listed 
in  the  Inding  thrMioM  indicated  in  the  alert 
service  buOetin,  4iidiev«r  oocvs  later,  and 
thereafter,  repeatjlbese  inspections  at 
intervals  not  to  exieed  the  landings  specified 
in  the  service  bulMin. 

3.  Within  six  mMiths  from  tbe  e&ctive 
date  of  this  amendlnent.  incorporate  a 
revision  into  the  vAA-appeoved  maintenance 
inspection  progiaia  wUdi  requires 
inqwction,  npeiiii  and  replacements,  as 
necessary,  in  aoo44danoe  with  Tables  1, 2, 
and  3  of  British  Aj^papaoe  BAG  1-11  Alert 
Service BalletinSlM  PMMig issue 3, dated 
March  Ul  1987.  lik  rwirisian  to  the 
maintenance  pnpiun  most  include 
prooadmcs  to  aoti^  the  manufacturer  when 
Structural  SiyiifiiMnt  items  axe  fioond 
cracked  or  otharvme  aigmficantly 
delerionted.  The  |it«pfi:tiflB  tinesholds. 
repetitive  intervalaand  inspection  tediniques 
are  listed  in  the  seMce  bulletin. 

4.  Within  one  yMr  after  the  effective  date 
of  this  amendmenjti  or  prior  to  the 
accumulation  of  l^itWi^  listed  in  the  landing 
threshold  indicated  in  Alert  Service  Bulletin 
51-A-«MS83a  Is^v  3.  dated  March  19. 1987, 
whichever  occurs  tlktar.  and  thereafier,  at 
intervals  not  to  eXQead  the  landii^  specified 
in  that  service  buletin,  aocomitlish  the 
inspection  and  re^,  if  necessary,  of  the 
Structural  Sgnifidtfeit  Items  identified  in 
Table  1, 2,  and  3  cVdiat  service  bulletin. 

5.  If  cracks  are  Ibund.  prior  to  further  flight: 

a.  Replace  with  a  serviceable  part  of  the 
same  part  numbei|:  or 

b.  Repair  in  acc(«dance  with  the  Structural 
Repair  Manual,  li^l^  in  the  service  bulletin; 
or 

c.  Repair  in  accMdance  writh  a  method 
approved  by  the  M  uiager.  Standardization 
Branch.  AfAi-113[  FAA,  Northwest  Mountain 
Region. 


6.  An  ahemate  means  of  compliance  or 
adjustment  of  8m  compliance  time,  vdiich 
provides  an  aceepAaUe  level  of  safety,  any 
be  aaed  wfasB  apvravad  by  te  Mani^, 
StaadaidiBliaa  BMMh.  ANM-llS,  PAA. 
Northwest  MoaalalB  Ragiao. 

7.  ^>ecial  flight  pomits  any  be  issoed  in 
accordance  with  FAR  21.187  and  21.199  to 
operate  airplanes  to  a  base  br  the 
accomplislunent  of  the  inspectiaaa  and/or 
modificattons  required  by  this  AD. 

All  petsoQs  affsctad  by  this  directive 
who  have  not  alraadly  noeivad  the 
appn^Kiate  senica  docaeients  from  the 
mannfactinefs  mmy  obtain  copies  opon 
request  to  Britiah  Aeroapaca.  Inc.  PX). 
Box  174U.  Dalies  InlBmatiaaai  Airpcvt. 
Washington.  DC  20041.  l%ta  infonnation 
may  be  examined  at  tlie  FAA. 
Northwest  Moonlain  Regian  17800 
Pacific  Highway  Sooth,  Seattle. 
Waahingtao.  or  at  the  Seattle  Aircraft 
Certification  Office.  8010  East  Marginal 
Way  South,  Seattle.  Washii^ton. 

Issued  in  Seatde.  Washington,  on  June  IS, 
1988. 

rieueiKK  m.  i 


Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc.  88-13961  FQed  6-20-48;  8:45  am] 
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[Docket  Nol  87-MM-8S^ADl 

Airwortlilness  Directives:  Garrett 
TufMne  Engine  Oompeny  Models 
TSCP  700-4B  and  TSCP  700-S 
AuxBary  Poewr  Untie,  kwtHed  in,  but 
Not  UmHed  tab  HoOonnel  Dougles 
Model  DC-M  end  AMue  IndusMe 


AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKMt  Supplemental  Notice  of 
Proposed  Rulemaking  (NPRM); 
reopenirig  of  comment  period. 

tumuarr:  lids  notice  proposes  to  revise 
an  earlier  proposed  airworthiness 
directive  (AD),  applicable  to  Garrett 
Models  TSCP  700-4B  and  TSCP  700-^ 
Auxiliary  Power  Units  (AFU)  as 
instaUed  in  McDonnell  Douglas  Model 
DC-10  and  Airbus  Industrie  Model  A- 
300  series  airplanes,  respectively,  w^ch 
would  have  required  an  increase  in  the 
tie  rod  stretch.  Tliis  proposal  revises  the 
proposed  rule  by  [voviding.  as  an 
optional  method  of  compliance,  a  life 
limit  on  in-service  first  stage  low 
pressure  compressor  disks  of  8,000 
cycles,  and  replacement  at  that  time 
with  an  hnproved  disk.  Hie  initial 
proposal  was  prompted  by  a  report  of  an 
AFU  compressor  tie  rod  separation, 
following  a  first  stage  compressor  disk 
rim  separation,  that  resulted  in  an 


uncontained  release  of  rotor 
components.  This  condition,  if  not 
corrected,  could  lead  to  additional 
uncontained  AFU  rotor  failures  and  the 
potential  for  compartment  fires. 

AATC:  Coounents  most  be  received  no 
later  than  Augnst  1. 1088. 

AMMoaa:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Adaihiistration.  Norihwest 
Mountain  Region.  Office  of  fte  Regional 
Counsel  (Attn:  ANKI-103).  Attention: 
Airworthiness  Rules  Docket  Na  87-NM- 
55-AD.  17800  Padfic  Hi^way  South.  C- 
68888.  Seatde.  WasUiigton  8618&  The 
applicable  service  infiinnaiioa  may  be 
obtained  bom  Gamtt  AiiUne  Service 
Division.  A  Division  of  the  Ganett 
Corporation.  P.a  Box  29003.  Ffaooiix. 
Arizona  8503&  TbiM  infbimatian  may  be 
examined  at  die  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
Soudi.  Seatde.  Washington,  or  4344 
Donald  Douglas  Drive,  Long  Beadi. 
California. 


KflON  CONTACT; 
Mr.  Roy  MclOnnaii.  Aaroapace  Engineer, 
ftopolsion  Branch.  ANM-140L.  FAA. 
Norihwest  Mountain  Regkm.  Los 
Angeles  Aircraft  Certificatton  Office. 
4344  DooaM  Oooglas  Drive.  Long  Beach. 
California  90808;  telephone  (Z13)  514- 
6327. 

sumnMENTAirriNromiATioii: 

ConiBients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  AH 
communications  received  on  or  before 
the  closing  date  for  comments  qiecified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contain(Bd  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  awiilable, 
both  before  and  after  the  ch>sing  date 
for  comments,  in  die  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  sidistance  of 
this  proposal  wiO  be  filed  in  die  Rules 
Docket 

AvailahiUtyofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  lYoposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
die  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
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No.  87-NM-55-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168. 

Discinston 

A  proposal  to  amend  Part  30  of  the 
Federal  Aviation  Regulations  to  include 
an  airworthiness  directive  (AD),  which 
would  have  required  an  increase  in  tie 
rod  stretch  of  Garrett  Models  TSCP  700- 
4B  and  TSCP  700-^  auxiliary  power 
units  (APU).  was  published  in  the 
Federal  Register  on  July  6, 1967  (52  FR 
25237).  The  period  for  public  comment 
closed  on  August  21. 1987. 

Numerous  commenters  requested  the 
FAA  consider  an  alternate  method  of 
compliance  with  the  proposed  AD. 
Specifically,  commenters  suggested  that, 
as  an  alternative  to  performing  the  tie 
rod  stretch,  operators  could  instead 
place  a  life  limit  on  the  low  pressure 
disk.  j 

The  FAA  concurs  with  the  ' 

commenters.  The  increase  in  the  tie  rod 
stretch  is  considered  to  be  one  solution 
to  address  the  unsafe  condition  because 
it  increases  the  clamping  forces  on  the 
rotating  group  to  a  level  well  above  the 
anticipated  separating  forces  caused  by 
unbalance.  The  only  failure  of  a  Mark  D 
LPC-1  disk  resulted  in  severe  rotating 
group  unbalance,  unstacking  of  die 
curvics,  and  separation  of  the  tie  rod. 
This  allowed  the  rotating  group  to 
unstack  with  disk  release.  Analytical 
studies,  combined  with  field  history, 
confirm  that  disk  separations  of  five  or 
more  platforms  are  very  remote.  No 
separations  greater  than  five  platforms 
have  been  reported  on  the  TSCP  700 
compressor.  The  increase  in  the  tie  rod 
stretch  increases  the  clamping  forces 
above  that  required  to  contain  the  disk  if 
five  platforms  separate,  while  not 
exceeding  its  strength  limits. 

Further  extensive  investigation  by  the 
FAA  tuid  the  manufacturer  has  resulted 
in  the  issuance  of  Revision  3  of  Garrett 
Service  Bulletin  TCOP700-49-A5666, 
dated  December  15. 1987,  which  has 
added  a  procedure  where  operators  may 
life-limit  the  in-service  disks  at  8,000 
cycles,  replace  the  disks  with  an 
improved  part,  and  return  the  "used" 
disks  for  credit.  The  FAA  has  reviewed 
and  approved  this  revision  of  the  service 
bulletin.  The  disk  life  limit  is  acceptable 
to  the  FAA  because  no  failures  have 
occurred  under  8,000  cycles. 

In  summary,  the  objective  of  the  tie 
rod  restretch  is  to  introduce  the 
necessary  steps  to  maintain  safety  in  the 
event  of  future  separations  and 
unbalance.  The  alternative  action  of  life- 
limiting  the  disk  at  8.000  cycles  also 
achieves  this  objective.  By  removing  the 
disk  at  8.000  cycles,  operators'  concerns 
about  the  increased  complexity,  die  time 


needed  to  restretch.  and  the  recurring 
inspections,  are  eliminated. 

The  FAA  has  determined  that  die 
NPRM  must  be  revised  to  include  the 
life-limiting  procedures  outlined  in  the 
new  revision  to  the  Garrett  Smvice 
Bulletin,  described  above,  as  an 
alternative  method  of  compliance. 
Additionally,  a  paragraph  has  been 
added  that  would  provide  terminating 
action  for  the  requirements  of  the  AD, 
by  replacing  the  disk  with  a  deflector- 
peened  disk,  in  accordance  wiUi  Gairett 
Service  Bulletin  TSCP  TOfMO-seeB. 
Revision  1,  dated  December  22, 1087. 

The  applicability  ot  this  proposed  rule 
has  been  clarified  to  identify  the  models 
of  airplanes  which  may  be  equipped 
with  th)B  affected  APU  unit 

The  proposed  rule  has  been  revised  to 
remove  all  references  to  the  use  of 
"later-FAA  approved  revisions"  of  the 
applicable  service  bulletin,  in  order  to 
be  consistent  with  FAA  policy  in  that 
regard.  The  FAA  has  determined  Uiat 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the  AD. 
since  later  revisions  of  the  service 
bulletin  may  be  approved' as  an 
alternate  means  of  compliance  with  the 
AD,  as  provide  by  paragraph  D. 

This  proposal  constitutes  a  revision  to 
the  original  NPRM  diat  is  suffidentiy 
different  to  require  amendment  of  the 
NPRM  and  reopening  of  the  comment 
period. 

It  is  estimated  that  229  APlTs 
iiutalled  in  airplanes  of  U.S.  registry 
would  be  affected  by  this  AD,  ^at  it 
would  take  approximately  3  manhours 
per  unit  to  accomplish  the  tie  rod 
restretch.  and  that  the  average  labor 
cost  would  be  $40  per  manhour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  who  elect  to 
perform  the  restretch  is  estimated  to  be 
$27,480.  This  cost  would  be  reimbursed 
by  the  manufacturer.  The  cost  to  those 
operators  who  elect  to  replace  the  disk 
at  8,000  cycles  would  be  approximately 
$3,037  per  disk. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12812.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  reqgulation  which  is 
not  major  under  Executive  Otdet  12201 
and  (2)  is  not  a  significant  rule  pursuant 


to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  28, 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  diet  diis 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact      i 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  of  the 
minimal  cost  of  compliance  per  airplane 
($120  or  $3,037).  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket 

List  of  SolHectB  In  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Hm  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  1 39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART3»-{AMEN0ED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  1354(a).  1421  and  1423; 
49  U.SC  l(l6(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

(39.13   [Amsnded] 

2.  By  revising  the  Notice  of  Proposed 
Rulemaking,  Docket  87-NM-55-AD, 
published  in  the  Federal  Register  on  July 
6, 1987  (52  FR  25237),  to  read  as  follows: 

Gartett  TuiUiw  Eaffam  Campany:  Applies  to 
Garrett  Modri  TSCP  700-4B  Auxiliary 
Power  Uidta  (APU).  prior  to  aerial 
number  IMWeTO;  and  Model  TSCP  7n>-« 
APlTs,  prior  to  aerial  number  P-80«41;  as 
installed  in.  but  not  Hmitad  ta 
McDonnell  Douglas  DC-10  and  Airbus 
Induatries  A300  aeries  airplanes, 
certificated  ia  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  compressor  tie  rod  separation 
in  the  event  of  disk  rim  separation, 
accomplish  the  following: 

A.  Rdieve  die  tie  rod  stretch  and  restretch 
the  tie  rods  in  accordance  with  the 
AccompUshment  Instructi(Mis  of  Garrett  Alert 
Service  Bulletin  TSCP  TOIMe-ASeee, 
Revision  2.  dated  April  la  1967,  in 
accordance  with  the  following  schedule: 

NotK  For  the  puipose  of  tl^  AD.  the 
Gan«tt  method  of  cycle  counting  may  be 
used  on  the  first  stage  low  compressor  disk. 

1.  If  the  first  stage  low  pressure  compressor 
disk  has  been  allowed  to  run  above  91X  an«* 
has  accumulatisd  more  than  6,000  cycles  after 
the  effective  date  of  the  AD.  complete  the  tie 
rod  restretch  in  accordance  with  the 
AccompUshment  Instructions,  and  within  the 
cycle  times  defined  by  Figure  1.  of  the  above 
Service  Bulletin.  The  date  shown  in  Rgure  1 
ik  replaced  by  the  effective  date  of  this  AD. 
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Z  If  the  first  tUgt  low  praamire  oomprassor 
disk  iiu  accunujlkited  mors  than«,000  cycles 
since  new  (C9N|.lbut  Ae  Nt  speed  has  been 
limited  to  91«  maximum,  the  tie  roid  restretcfa 
must  be  accomptlshed  Mridiin  Sjom  cytiw 
after  the  effect!^  date  of  diis  AD,  but  not  to 
exceed  the  disk  Ufe  limit  of  12.000  CSN. 

3.  If  the  first  sj^  low  pressure  compressor 
disk  has  accumiiltated  0.000  CSN  or  less  and 
the  Ni  speed  hal  been  allowed  to  go  above 
91%  the  tie  rod  r^tretch  must  be 
accomplished  pddr  to  the  accumulation  of 
8,000  CSN. 

4.  If  the  first  st^ge  low  pressure  compressor 
disk  has  accumUlkted  6,000  CSN  or  less,  but 
the  Ni  speed  has  been  limited  to  91% 
maximum,  the  tie  rod  restretch  must  be 
accomplished  piiior  to  the  accumulation  of 
9,000  CSN. 

B.  Compliance  With  option  2,  "Disk 
Replacement  at  8|000  Cycles,"  of  the 
Accomplishment  Instructions  of  Gairett 
Service  Bulletin  tCSCP  700-«9-A5ee8, 
Revision  3,  dated  iDecember  15. 1987,  is 
considered  an  a^i^table  alternate  means  of 
compliance  writl^  ijbe  requirements  of  this  AD. 

C  Replacement  of  the  disk  with  a 
deflector-peened  disk,  in  aocerdance  with 
Garrett  Service  Mdletin  TSCP  700-49-5605, 
Revision  1.  dated  December  22, 1967, 
constitutes  terminating  action  for  the 
requirements  of  t|is  AO. 

D.  Alternate  n^aans  of  compliance  or 
adjustment  of  thp  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  apiiroved  by  the  Muiager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  I^Hncipal  Maintenance 
Inspector  (FMI),  «^ho  may  add  any  comments 
and  then  send  it  to  the  Manager,  Los  Angeles 
Aircraft  Certific4tion  Office.  FAA.  Northeast 
Mountain  Regioil. 

E.  Special  fiigljt  permits  may  be  issued  in 
accordance  with  f  AR  21.197  and  21.190  to 
operate  airplanet  to  a  base  in  order  to 
comply  with  the  ^uirements  of  this  AD. 

All  persons  ^^ected  by  this  directive 
who  have  not  Already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Garrett  Airline  Service 
Division.  A  Dii^ion  oi  the  Garrett 
Corporation,  P0.  Box  29003.  Phoenix. 
Arizona  85038.  These  documents  may  be 
examined  at  the  FAA,  Nordivvest 
Mountain  Regipli.  17B00  Pacific  Highway 
South.  Seattle.  jWashfaigton,  or  at  4344 
Donald  Douglais  Drive,  Long  Beach. 
California. 

Issued  in  SeatAe,  Washington,  on  June  13, 
1968. 

FkwMckM.  Isaac. 

Acting  Director.  Northwest  Mountain  Region. 
IFR  Doc  8»-1307iD  Filed  6-20-88;  6:45  am] 
SRJJM  COM  isisil  Mi  . 
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[AlrspaoaOoelwl  Na  w-ACE-06] 

PropoMd  Aitaratlon  of  TrMMWon 
Afwii  QrinnoH,  lA 

AQCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKNt  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMIMMV:  lliis  notice  proposes  to  alter 
the  700-foot  transition  area  at  Grinnel 
Iowa,  to  provide  additional  controlled 
airspace  lot  aircraft  executing  a  new 
instrument  approach  procedure  to  the 
Grinnell,  Iowa,  Airport  utilizing  tlie 
nondirectional  radio  beacon  (NDB)  and 
VOR/DME. 

OATC  Comments  must  be  received  on  or 
before  July  24, 1888. 

ADORCSWS:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration.  Manager,  Traffic 
Management  and  Airspace  Branch.  Air 
Traffic  Division.  ACE^40, 601  East  12th 
Street  Kansas  City,  Missouri  64106. 
Telephone  (816)  426-3406. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Regional  Counsel. 
Central  Regipn.  Federcd  Aviation 
Administration,  Room  1558. 601  East 
12th  Street.  Kansas  City,  Missouri. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Manager,  Traffic 
Management  and  Airspace  Brandh.  Air 
Traffic  Division. 

FOR  njHTHen  mromiATioN  contact: 

Lewis  G.  Earp.  Airspace  Specialist. 
Traffic  Management  and  Air^>ace 
Branch.  Air  Traffic  Division.  ACE-54a 
FAA.  Central  Region.  601  East  12Ui 
Street.  Kansas  Qty.  Missouri  64106. 
Telephone  (816)  426-8408. 

SUPPLEMCNTAIIV  mPORMATION: 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Coaununications 
should  identify  the  airspace  docket 
number,  and  be  submitted  in  duplicate 
to  the  Traffic  Management  and  Airspace 
Branch.  Air  Traffic  Division.  Fedcnral 
Aviati(m  Administration.  601  East  12di 
Street  Kansas  Qty,  Missouri  64106.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment  The  proposal 
contahied  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available 
both  before  and  after  the  closing  date 
for  commeafs  in  the  Rules  Dodwt  for 
-examination  by  interested  persons. 


AvailabUityorNn»f  -     =      -• -i 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  requ^t  to  the 
Federal  Aviation  Administration.  Traffic 
Management  and  Airspace  Branch.  601 
East  12th  Street.  Kansas  City.  Missouri 
64108,  or  by  MOliag  (816)  426-3408. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  further  fiffRMS  shoukl  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure,    i 

Discussion    ' 

The  FAA  is  considering  an 
amendment  to  Subpart  G,  {  71.181  of  the 
Federal  Aviation  Regulations  (14  CFR 
71.181)  by  altering  the  700-foot  transition 
area  atGriimeU.  Iowa.  To  enhance 
airport  usaga.  the  GrinneU.  Iowa.  Airport 
is  being  provided  with  additional 
controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  utilizing  the  NDB  and  VOR/ 
DME.  The  establishment  of  this  new 
instrument  approach  procedure  based 
on  these  approach  aids  entails  alteration 
of  the  transition  area  at  GriimeL  Iowa, 
at  and  above  700  feet  above  ground 
level  (AGL)  ^thin  which  aireraft  are 
provided  air  traffic  control  service.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the 
approach  procedure  under  Instnunent 
night  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR). 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "majw  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  R^pdatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certffied  that  this  rule,  when 
promiUgated.  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  c^  SubJacU  ii^  14  CFR  Piirt  7; 

AviatiMt  safety,  transition  areas. 


BEST  COPY  AVAILABLE 


Fedwal  Regbtw  /  Vd.  53.  No.  llfrf  Titeaday.  June  21.  MM  /  Ptopoged  Ralw 


The  Proposed  AmendBiaat  | 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  FAR  (14  CFR  Part 
71)  as  follows:  | 

PART  71-I)ESIQIIATI0N  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AmSPACE.  AND 
REPORTMO  POINTS 

GiinneU  MuDidpal  Aitport.  Iowa 
[Amendedl 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1S10( 
E.0. 10854: 49  U.S.C  106(8)  (Revised  Pub.  L 
97-449,  January  12, 1983);  14  CFR  114». 


§71.1t1 

2.  Section  71.181  is  amended  as 
follows: 

Giimel.  Iowa  [Revised] 

The  airspace  extendmg  upward  from  700 
feet  above  the  aurfece  withbi  an  eight  and 
one-half  (8.5)  statute  mile  radius  of  the 
Griimell.  Iowa  Airport  Bend  (Let.  41*4«8'N.. 
Long.  9Z*43'45'W.) 

Issued  in  Kansas  City,  Missouri,  on  fune  9, 
1988. 

Clafeaoe  E.  NewbeiB,  | 

Manager,  AirTraffic  DivhioB. 

(FR  Doc.  88-13865  Filed  6-XM8:  8d4S  am] 
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14  CFR  Part  71 

[ Alrspaoa  Docket  Ma  n-ACE-07] 

Proposed  Alteration  of  Tranaitiefi 
AreatO'Neia.NE 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnoM:  Notice  of  proposed  rulemakini 
(NPRM). 

SUMIMIIY:  This  notice  prc^>oses  to  alter 
the  700-foot  transition  area  at  O'Neill 
Nebraska,  to  provide  additional 
controlled  airspace  for  aircraft 
executing  a  new  instrument  a{q»oach 
procedure  to  the  OTileill  Municipal 
Airport  utilizing  the  Runway  31  VOR. 
DATE:  Comments  must  be  received  on  or 
before  luly  24. 198a 
AOOREsacs:  Send  comments  on  the 
proposal  to:  Federal  Aviation  j 

Administration,  Manager.  Traffic 
Management  and  Airspace  Branch,  Air 
Traffic  Division.  A(X-Ma  601  East  12th 
Street  Kansas  Citf.  Missouri  04108. 
Telephone  (81^  42B-340a 

The  (rfRcial  docket  may  be  examined 
at  the  Office  of  the  Regicoal  Ck>unael, 
Central  Region.  Federal  Aviation 
Administration.  Room  1558, 601  &8t 
12th  Street.  iCansaa  City.  Missouri. 


An  informal  docket  may  be  ir«mri»ifif 
at  the  Office  of  the  Manager,  Traffic 
Management  and  Airqiace  Brancfa,  M* 
Traffic  Division. 

FOR  RIRTNBt  MFOIMMTKM  CONTACr 

Dale  L  Camine,  Airspace  SpeciaKst, 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Oivisian.  ACB-MO^ 
FAA.  Central  Region.  601  East  12th 
Street.  Kansas  Gty,  Missouri  64106. 
Telephone  (816)  426-3408. 


Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  sahautting 
such  written  data,  views  or  aignments 
as  they  may  desire.  Commnnicatiaas 
should  identify  the  airspace  docket 
number,  and  be  submitted  in  duplicate 
to  the  IVaffic  Management  and  Airspace 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Adrnffustratioa,  801  East  12th 
Street,  Kansas  City,  Kfissoeri  0410a  All 
communications  received  on  or  before 
the  doring  date  for  comments  will  be 
considered  bef<M«  action  is  takep  on  the 
proposed  amendment  The  inoposal 
contained  in  this  Notice  may  be  ctienged 
in  Ugbt  of  tibe  commrats  received.  AH 
conuoents  received  wiH  be  available 
both  before  and  after  the  domng  date 
for  comments  in  the  Rnles  Dodcet  fimr 
examination  by  interested  persons. 

AvaOaUfitycrfNFRM  , 

Any  person  may  obtain  a  co|^M>f  this 

NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Adrainiatraticm,  Traffic 
Management  and  Airspace  Branch,  801 
East  12th  Street  Kansas  Qty.  Missouri 
64106.  or  by  calling  (816)  420-3408. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  further  NFRMS  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  ^)|dication 
procedure. 

Discussioa 

Hie  FAA  is  considering  an 
amendment  to  Subpart  G,  1 71.181  of  the 
Federal  Aviation  ReguIatitHis  (14  CFR 
71.181)  by  altering  the  700-foot  transition 
area  at  O'Neal  Nelwadca.  To  eidiance 
airport  osage,  a  new  instnuaent 
approadi  procedore  is  being  developed 
for  die  OTfeiO.  Nebraska.  Muiddpal 
Airport  utilizing  the  Ronway  31  VOR. 
The  estabUshment  <tf  this  new 
instrument  vppnmdt  prooedwe  based 
on  this  apinoocii  aid  mtaib  alteration  of 
the  transttioa  arsa  at  OTMfl.  Nebraska. 
at  and  above  700  fset  above  yvimd 
level  (ACn.)  within  wdiidi  aircraft  ne 
provided  .air  traffic  control  ssrvice.  The 
intended  efikct  of  dds  sction  is  to  ensure 
segregation  of  aircraft  using  the 


' ".  /  ,<-.ii 


amiroach  procedure  onder  Instrument 
Fl^t  Rules  PPR)  and  otiher  aircraft 
operating  andsr.^^swi  IVi^-lbdes 
(VFR).  Section  71.181  oflWt  71  oftfie 
Federal  Aviatfan  Regolatiaas  was 
republished  hi  Hsndbook  7400.60  dated 
January  4. 1908. 

The  FAA  has  determined  that  diis 
proposed  reguiatiosi  only  invohrea  an 
established  bodfy  <A  tttrinu^aX 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationaUy  carrent.  It 
thersfore-<l)  is  not  a  "maior  role" 
under  Executive  Order  12281:  (2)  is  not  a 
"significant  nils"  under  DOT  Regulaloiy 
Polides  snd  Plooedares  (44  PR  IMM; 
February  26, 1078);  and  (3)  does  not 
warrant  prepantioa  of  a  regalalory 
evaluation  as  the  anticipated  hapnrt  is 
so  minimaL  Since  diis  is  s  roolfaM  metier 
that  will  only  aflisct  air  traffic 
procedures  end  simavigBtiaa.  it  is 
certified  that  thia  rale,  when 
pranulgated.  WiH  not  have  a  signiBcaot 
economicimpact  on  a  sobstantial 
number  of  small  sntities  ondsr  ^ 
criteria  of  the  Regnlatory  Flexibiiity  Act 

List  of  Subjects  in  14  CFR  Fsit  71 

Aviation  safety,  Ttansition  areas. 

ThePiopossdi 


Accordingly,  pursuant  to  die  authority 
delegated  to  me.  tte  FAA  proposes  to 
amend  Part  71  of  die  PAR  CI4  CFR  Part 
71)  as  follows:    '  | 

PART  71-OESIQNATION  OF  FEDBIAL 
AWWATS.  AREA  LOW  ROtTTES. 
COWTHOLLED  AIRSPACE,  AND 
RCPORTINQ  POINTS 

OTMIl  Mimidpal  Ainiait  Ktafarasfca 
[Amended} 

1.  The  authorify  dtation  f<»>  Part  71 
continues  to  read  as  follows: 

Authority.  48  U.S.C  1348(8).  13S4(a).  ISIO: 
E.0. 10854: 49  M&C  iaB(g)  (Revised  Pub.  L 
97-449,  lanuary  12. 198^  14  CFR  11.89. 


§71.181 

2.  Section  71.181  is  amended  as 
follows: 

O-NaOI,  Nabnska  pUvtao4 

That  airspaoe  extsadint  upward  from  TOO 
feet  above  the  surfiaoe  widihi  a  hA  mfle 
radius  of  the  OfWU  Munidpel  Airport  (let 
42*3S'15'N..  long.  98*4115'.);  within  3.5  adles 
each  side  of  the  O'Neill  VORTAC  315*  radial 
extendiRg  from  die  %A  mile  radfns  to  12  mtfes 
northwest  of  the  VORTAC  and  within  3J) 
miles  each  side  of  the  aNaiB  VORTAC  14r 
radial,  exteadlag  froB  the  M  nils  radfan  to 
8.5  miles  sentfaeast  of  ths  VORTAC  Hid  that 
airspace  extending  upward  from  1.200  feet 
above  the  iiuface. 
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luued  in  Kaiis«|  aty.  MisMMui  on  June  ft 

Av08> 

CbtBooe  E.  New^^n. 

Manager;  Air  TYo  fpc  Division. 

(FR  Doc  88-1388^  piled  6-aD-88: 8:45  am) 

lOOOtWt 


14qFRPart71 
(Alrapao»OoclMk 


«8l>tUedl 


-101 


r, ofTraMWon 

Area;  Kenoah*^ 

AOCNCv:  FedenjiAviation 

Adiiiini8tratioD|(pAA),  DOT. 

Acnow;  Notice  joif  propoBed  rulemaking. 

■UMMARV.  This  plotioe  proposes  to 
establish  the  K^^sha.  WI.  transition 
area  to  accomodate  a  new  VQR 
Runway  24R  Stf  (idard  Instrument 
Approach  Proc^ilure  (SIAP)  to  Kenosha 
Municipal  AirpeH.  Kenosha.  ¥VL  The 
intended  effect  df  this  action  is  to  ensure 
segregati(m  of  t)ie  aircraft  using 
approach  procedures  instrument 
conditions  fromj^ther  aircraft  operating 
under  visual  wcMther  conditions  in 
controlled  airspace. 

DATE  CommeniB  must  be  received  on  or 
before  July  28. 1CB8. 

ADomss:  Send  Jcbmments  on  the 
proposal  in  tripli|»te  to:  Federal 
Aviation  Admirii^tratitm.  Regional 
Counsel,  AGM,  Attn:  Rules  Docket  No., 
88-AGlMO,  zaoOiEast  Devon  Avenue 
Des  Plaines,  Illi^bis  600ia 

The  ofRcial  dbbket  may  be  examined 
in  the  Office  of  ^e  Regional  Counsel. 
Federal  I  AviatiofiiAdndnistration.  2300 
East  Devon  AveMue.  Des  Plaines.  Illinois 

An  informal  cMcket  may  also  be 
examined  durin^j  normal  business  hours 
at  the  Air  Traffibi  Division.  Airspace 
Branch.  Federalj^viation 
Administration,  1^300  East  Devon 
Avenue.  Des  Pl^ibes,  Illinois. 

FOR  nmTHER  MrofwuTKM  contact: 

Harold  G.  Hale,  Air  Traffic  Division. 
Airspace  Brancl^,  AGL-fi2a  Federal 
Aviation  Administration,  2300  East 
Avenue,  Des  Pl^ihes,  Illinois  OOOia 
telephone  (312)  004-7360. 
SUFPLEMENTARV  information: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  th|i  proposed  rulemaking 
by  submitting  siioh  written  data,  views, 
or  agnunents  as  Ifaey  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  vi^ws  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  speciHcally  invited  on  the  overall 
regulatory,  econpinic,  environmental. 


and  energy  aspects  of  the  moposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments,  a  self-addressed,  stamped 
postcard  on  which  the  following 
statemmt  is  made:  "Comments  to 
Auvpaoe  Docket  Nb.  as^GL-ia"  The 
postcard  will  be  date/dme  stamped  and 
retiuned  to  the  comnwnter.  All . 
communications  received  before  the 
specified  dosing  date  for  comments  will 
be  considered  befoie  taldng  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  wriU  be  available 
for  examination  in  the  Rules  Docket 
FAA.  Great  Lakes  Region.  Office  of 
Regional  Counsel  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  eadi 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Admhiistration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center.  APA-430. 800 
Independence  Avenue,  S.W., 
Washington,  DC  20591,  or  by  calling 
(202)426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  hiture 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  1 71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  transition  area 
airspace  near  Kenosha,  WL 

The  development  of  a  new  VOR 
Runway  24R  SIAP  requires  that  the  FAA 
designate  airspace  to  ensure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 


Section  71.181  of  Pbrt  71  oTtte  Federal 
Aviation  Regulations  was  republished  in 
Handbook  74ea6D  dated  January  4, 
1968. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an     - 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore— (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
PoHdes  and  Procedures  (44  FR  11034; 
February  26, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  antidpated  impact  is 
so  minimal  Since  this  is  a  routine  matter 
that  will  only  affed  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibilify  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safefy,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authorify 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71-4  AMENDED] 

1.  The  authority  dtation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
E.0. 10854: 48  U.S.C  108(g)  [Revised  Pub.  L 
97-449.  (anuaiy  12. 1983):  14  CFR  11.80. 

S  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Kenosha,  WI  (New) 

That  airspace  extending  upward  from  700 
feet  atwve  tiie  surface  within  an  8.5  mile 
radius  of  Kenoslia  Municipal  Airport 
Kenosha.  WL  (Lat.  42'3S'43'N..  Long. 
8r55'39'W.);  excluding  the  portions  which 
overlie  the  Chicago.  IL.  and  Miiwaultee.  WI. 
transition  areas. 

Issued  in  Des  Plaines.  Illinois,  on  June  8, 
1988. 

Toddy  W.  Burcham, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  88-13867  Filed  6-20-88: 8:45  am) 
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Propowd  EstabltohnMfit  of  Jot  Ro«lo 
J-59e,Maino 

AOENCv:  Federal  Aviation  I 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

auMMiMv:  Thia  notice  pnqmaes  to 
establish  new  Jet  Route/lfigh  Level 
Route  HL/y-^M  between  Shertmoke. 
PQ,  Canada  to  Halifax.  NS.  Canada  via 
Bangor.  ME.  The  Canadian  Govemment 
has  requested  this  route  and  this  action 
supports  the  proposal.  The  route 
provides  an  efficient  routing  for  traffic 
between  the  Canadian  points  and  has 
no  significant  effect  on  the  use  of  U.S. 
airspace. 

DATC  Comments  must  be  received  on  or 
before  August  1. 1968.  j 

ADDRCSOCS:  Send  comment*  on  tba ' 
proposal  in  triplicate  to:  Director.  FAA. 
New  England  Region.  Attenticm: 
Manager,  Air  Traffic  Division,  Docket 
No.  88-AWA-4.  Federal  Aviation    i 
Administration.  12  New  England     I 
Executive  Park.  Burlington,  MA  01803. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  ajn.  and 
5:00  pjn.  The  FAA  Rulea  Docket  is 
located  in  the  Office  of  ttie  Chief 
Counsel  Room  916, 800  bidependence 
Avenue  SW..  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FON  RmTMER  INFOmiATION  CONTACT! 
Lewis  W.  Still.  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  T^ffic 
Operations  Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9250. 

SUPKEMBITAIIV  mPONMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  propoaed  nilemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  pnn^Hle  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  he^rfiil  in 
developing  reasoned  regulatoy 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  a^wcts  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
Usted  above.  Commenters  wisha^  the 


FAA  to  ackaewledge  receipt  ol  tfacir 
commants  on  this  aotioe  must  I 
with  those  wwrneiits  a  i 
stan^ied  posleaid  on  wUch  fbe 
following  stateDcat  is  made: 
"Commenta  to  Ainpace  Dockst  Now  8B- 
AWA-«."  Tha  posteard  will  be  date/ 
time  stamped  and  letoned  to  the 
commenter.  AU  ■-<■■>«  miUrMtjwff 
received  befaite  the  qiecified  doaing 
date  foreommeats  wiH  be  <yMi4frwt 
before  taking  action  on  the  proposed 
rule.  The  propossl  contained  in  tlds 
notice  may  be  changed  in  the  U^  ol 
rnmmnntB  rnmivsd  ftll  i  niiMiiiiiits 
subaitled  witt  be  available  for 
examinatioB  in  the  Roles  Dodcet  both 
before  and  after  the  doring  date  far 
comments.  A  r^iort  mimaimriaii^  each 
substantive  pebbc  contact  widi  FAA 
personnel  concemed  widi  this 
rulemaldag  will  be  filed  in  the  docket 

A vailabUity  of  NPRM*s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Prtqwsed  Ridemakiog  (NPRM) 
by  submitting  a  reipiest  to  the  Fad^ 
Aviation  Administration,  CMBce  of 
PubUc  AfEairs.  Attentkin:  PaUie  faiquiiy 
Center,  APA-23a  800  Independence 
Avenue  SW..  WashinglaB.  DC  20501.  m 
by  calling  (202)  267-^484. 
Coomnmications  must  identify  the 
notice  number  ei  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  fntiae  NPRM's  shooM  also 
request  a  copy  of  Advisory  Circidar  No. 
11-2  whi^  describes  the  application 
procedure. 

ThePtoposal 

The  FAA  is  considsrii«  an 
amendment  to  Pait  75  of  die  Federal 
Aviation  Hegelatkias  (14  CFR  Part  75)  to 
estaUirti  new  Jet  RonteAti^  Level 
Route  HLfy-9M  from  Shetfarooke.  PQ. 
Canada  Via  Bangor.  ME.  to  Halifax.  NS. 
Canada.  Transport  Canada  has 
requested  this  route  and  this  action  is  to 
support  that  proposal.  The  route 
provides  an  efficient  rooting  for  traffic 
between  the  Canadian  points  and  has 
no  significant  eflect  on  ttie  use  of  U.S. 
airspece.  Section  75.100  of  Pert  75  of  the 
Federal  Aviation  Regnlations  was 
republished  in  HandbotA  7400.(0}  dated 
January  4, 1968. 

The  FAA  kes  deteimined  diat  this 
proposed  rcgulatioB  onfy  involves  an 
established  body  erf  tedudcal 
regulations  for  which  frequent  and 
routine  amendments  are  necossery  to 
keep  them  operatieBaUy  oinent  It. 
therefore— (1)  is  not  a  "major  rtde" 
under  Executive  Order  12291:  (2)  is  not  a 
"sigiificant  rale"  under  DOT  R^uletory 
Policies  and  Prooednres  (44  PR  110S4; 
February  26, 1979):  and  (3)  does  not 
warrant  prepcuvtion  of  a  regulatory 


evahMtion  as  the  anticipeted  fanpact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  aaytgatinn,  it  is 
certified  tliat  dds  nde,  w^ien 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Fkxfl>iHfy  Act._, 

List  of  Subfacts ittM cm  PiMt  7S 

Aviation  safety.  Jet  roatas. 

The  Proposed  Amendment 

Accordingly,  pnrsaant  to  the  sothorify 
delegated  to  me.  die  Federal  Aviation 
Administration  proposes  to  amend  Pari 
75  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  75)  as  follows: 

PART  7S-ESTABUSHHENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUm 

1.  The  auduxity  dUtion  far  Part  75 
oontinaes  to  read  as  foOowK 

Authority:  40  VAC  1348(a)  13M(a),  ino; 
E.0. 10854;  49  U.S.C  KM(s)  (Revised  Pri>.  L 
97-448.  JaniMfy  U 198^  M  CPR 11 JA, 

§75.100    [Amsnded] 

2.  i  75.100  is  amended  as  foUows: 

)-SM[New] 

From  Sherbraoke,  PQ,  Cinada  via  Buigor, 
ME,  to  Hahfnc.  NSt  CSnsda.  The  airapaoe  ' 
within  Canada  is  exclsded. 

bMwd  in  Waaliingtaii.  DC  OR  ^lne  9,  IMS. 
Tampie  H.  Jshnsao. 

Manager,  Ainpace-Ruha  ami  Aeronautical 
Infbrmotum  EMsion. 

[FR  Doc.  08-13804  Filed  e-a^BI;  8:45  am) 
BNjjNa  oooc  mo  u  e 


SECURITIES  AND  EXCHANGE 
COMMISSiON 

17  CFR  Parts  23«»  270.  and  274 
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Payment  of 
by 


aoency:  Securities  and  Exdwnge 
Commission. 

ACTION:  Proposal  of  rule  amendments. 


ti  The  QHnmission  is  pn^>osing 
amendments  to  an  existing  rule  that 
permits  a  registered  open-ad 
manageawmt  imrestment  company 
("mutnal  fimd"  or  "fiuKT)  to  use  fend 
assets  to  pay  costs  aasodaled  widi  die 
distribution  of  faad  shores.  The  reason 
for  the  propose  is  to  addrsw  certain 
practices  that  have  devefoped  under  the 
existing  role. 


« 
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Th«proiwM»riintndiBgatemKiMkl. 
among  oytv  lliagi.  daiify  and  Mkum 
standank  brj  Approval  or  conlinuattoa 
of  distributJQttjplans.  laqnita  that 
pajrmeDts  ond^  a  dbtributioa  plan  be 
made  on  a  CHRent  basts  and  be  for 
specific  cfistiip^tioB  services  actually 
provided  to  tb^  food,  define  payments 
made  onder  a  distribution  plan  as 
"asset-based  Hales  loads"  and  prtdiibit 
fonds  tfiat  adjibt  or  continoe  distribation 
plans  firom  hmg  hdd  oat  to  the  pobHc 
as  "no-load"  ^ds  or  from  befaig 
otherwise  offbtcd  in  a  nialeading 
manner  aanw  f imilar  tenrinotogy. 
AdditionaOyTliie  prapoeed  amendments 
would  clartfyjfMt.  for  piKposca  of  tbe 
rule,  each  sep4'*te  scries  of  a  nmtual 
fund  should  m  treated  as  a  separate 
fund. 

The  Commjaaion  is  also  propoatng 
amendnffinta  U>  another  p*i«H^  rule 
that  exeBq>t8  loom  the  retjuirement  of 
prior  Commisliion  approval  certain 
distribution  aj^ements  between  funds 
and  their  afBlated  persons.  These 
amendments  we  intended  to  expand  the 
ability  of  affiUited  funds  to  finance 
distribution  efforts  jointly.  These 
amendments  tte  intended  to  expand  the 
ability  of  afiiK«ted  funds  to  finance 
distribution  eQorts  jointly.  Tie  pnqwsed 
rule  amendmaiits  would  allow  a  mutual 
fund,  under  cwtain  conditions,  to  enter 
into  j(rint  distribation  agreements  with 
one  or  more  dther  funds  that  are 
affiliated  with  |the  fond,  with  affiUated 
persons  of  th4  fund,  or  with  the  fund's 
principal  underwriter.  The  rule 
amendmenta  fivould  also  provide  that, 
for  purposes  0|  the  rule,  each  separate 
series  ^  a  mutual  fund  should  be 
treated  as  a  sejparate  fund. 

Finally,  thelCommission  is  proposing 
to  amend  the  registration  statement 
form  for  mutual  funds.  This  anwndment 
would  require  an  additional  disdoeore 
to  be  made  r^^arding  the  amount  of 
payments  undtr  distribution  plans. 
DATI:  Comraants  must  be  received  on  or 
before  Septea^  19, 1988. 
ADOMll.  Send  comments  in  triplicate  to 
Jonathan  G.  I^tz,  Secretary.  Secivities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington,  DC  2054a 
(Reference  to|riIe  No.  S7-10-88).  All 
comments  reOQived  will  be  availaUe  for 
public  inspecnbn  and  copying  in  the 
Commission'4  hiblic  Reference  Room. 
450  Fifth  Street  NW..  Washii^ton.  DC 
20549. 


^TWN  COffTACIt 

With  respect  td  the  proposed  rule 
amendments.{Eochelle  G.  Kaufiman. 
Attorney,  (202)  272-3045.  or  Brian  M. 
Kaplowitx.  Chief,  (202)  272-2048,  Office 
of  Regulatory  rolicy;  with  respect  to 
accounting  isiaes,  Lawrence  A.  Friend, 


Chief  Aocomteal.  (au)  272p«IM.  Office 
of  Oisdaaara  aDd  Review;  DMaloa  of 
************  """^y'TW^.  Sflcaritiee  and 
ExchaogB  Cooniaiian.  450  Fifth  Street 
NW,.  Waahingtaa.  DC  20640. 
8UWM— WTAWV  Wroi— ATIOWL  The 
Securities  and  Exchange  Commiasion 
today  iaaaidBg  for  pvUic  coomient  on 
proposed  amendments  to  rale  12^1  (17 
CFR  270Ll2b-l)  ender  Oe  faivestraent 
Compny  Act  of  1040  (15  U.S.C.  80»-l  et 
seq.)  ("Act").  Role  12b-l  permits, 
subject  to  specified  conditions,  a  mutual 
fund  to  adopt  a  |dan  ('*12b-l  plan")  to 
use  a  portion  of  fimd  aasets  to  finance 
activities  duit  are  primarily  intended  to 
result  in  the  sale  of  fond  shares.  The 
proposed  amendments,  if  adopted, 
would  ad<kess  certain  ifistribution 
practices  ttat  have  developed,  since  rule 
12b-l  was  originally  adopted.* 
Specifically,  the  proposed  amendments 
would:  (a)  Require  funds  to  take  steps 
designed  to  rmluoe  the  anaouat  of  any 
excess  distribation  spending  by  a  thbd 
party  that  has  been  carried  forward  in 
anticipation  of  reimbursement  under  the 
12b-l  plan;  (b)  require  funds  to  base 
decisions  to  adopt  or  oontinae  12b-l 
plans  OB  appropriate  basiness  estimates 
and  projections;  (c)  clarify  the 
requiremoit  that  a  12b-l  i^an  must  be 
likely  to  benefit  shareholders;  (d) 
reqidre  ttiat  die  amounts  accrued  under 
a  fond's  ld>-l  plan  reasonably  correlate 
with  the  fund's  distribution 
expenditures;  (e)  clarify  that  the  level  of 
payments  under  a  12b-l  plan  mast  be 
witfiin  the  range  of  what  would  have 
been  negotiated  at  arm's-length  in  li^t 
of  all  of  the  surrounding  circumstances; 
(f)  require  funds,  in  determining  «d>ether 
to  implement  or  continue  a  I2l>-1  plan, 
to  consider  whether  total  distribution 
charges  exceed,  or  are  reasonaUy  likely 
to  exceed  the  maiciinum  front-end  sales 
load  permitted  under  die  Rules  &t  Fair 
Practice  of  fte  National  Association  of 
Securities  Dealers  ("NASD  Rules ");  (g) 
require  disdosnre  of  whether  and  under 
what  drcomstances,  over  the  life  of  the 
investment  total  distribution  charges 
could  exceed  the  maximum  sales  load 
limite  in  the  NASD  Rules:  (b)  require 
each  12b-'l  plan  to  specify  the  maximum 
amount  that  can  be  spent  annually  for 
distribation  under  the  plan,  based  on  the 
anticipated  level  of  distribution  services 
to  be  provided  to  the  fund;  (i)  restrict  die 
abihty  of  funds  to  use  payments  under 
12b-l  plans  to  pay  for  non-distribution 
services;  (j)  restrict  the  ability  of  funds 
to  reimburse  a  third  party  for  excess 
distribation  ^wnding  after  the  effective 
date  of  the  amendments,  if  the 


'  Rale  Ub-l  waa  ailapied  in  bncslnanl  Company 
Ad  RaL  Na  11414  (Oct  m  USD)  HS  PR  73MS.  Nov. 
7. 18S0)  (Hm  "Adoptini  Ralaaaa"). 


rrimborsement  occurs  more  than  one 
year  after  the  and  of  the  calendar 
quarter  daing  whidi  spencfing  took 
place;  (k)  reqidre  ammal  riiarriiolder 
apprcnwl  for  continuation  of  any  12b-l 
plan:  (1)  darify  die  drcnmstances  under 
which  funds  may  make  payments  for 
distribution  after  tennination  of  a  12b-l 
plan;  and  (m)  define  payments  made 
under  1^>-1  plans  as  "asset-based  sales 
loads"  and  prohibit  fimds  that  adi^t  or 
continue  12b-l  plans  from  being  held  as 
"no^oad"  funds  or  froaa  being  otherwise 
offered  in  a  wrfafaMHiip  omnner  using 
similar  tnuiiuulogy.  lie  amendments 
would  also:  (a)  Clarify  that  for  purposes 
of  the  rale,  eadi  separate  series  of  a 
series  fund  should  be  treated  as  a 
separate  fund,  and  (b)  reorganize  the 
provisions  of  the  rule  to  make  the  rale 
easier  to  understand  and  follow. 

The  Coomusaion  is  also  proposing 
amendments  to  rale  17d-3  (17  CFR 
27ai7d-a)  ander  die  Act  wfaidi 
provides  an  exesqitioo  from  the  Act's 
prohibitiaB  against  joint  transactions  or 
arrangements  for  certain  agreements 
between  a  fimd  and  ito  non-fund 
affiliates  relating  to  the  distribution  of 
fimd  shares.  The  proposed  amendments 
would,  if  adopted,  (i)  expand,  subject  to 
certain  conditions,  the  exemptive  relief 
provided  by  the  rule  to  permit  a  fund  to 
enter  into  joint  distribution  agreements 
with  other  funds  that  are  affiUated  with 
the  fimd.  its  affiliates,  or  its  principal 
underwriter;  and  (ii)  clarify  that  for 
purposes  of  the  rule,  each  separate 
series  of  a  fimd  should  be  treated  as  a 
separate  fimd. 

Finally,  the  Commission  is  proposing 
an  amendment  to  item  7  of  form  N-lA 
(17  CFR  230.15A).  under  Uie  Securities 
Act  of  lesa  (15  U.S.C  77a  et  aeg.).  This 
amendment  would  require  disclosure  in 
the  fund's  prospectus  of  whether  and 
under  what  circumstances  total 
distribution  charges  could  exceed  the 
maximum  sales  loads  pennitted  under 
the  NA9)  Rules. 

Backgroond 

A.  Payment  of  Distribution  Expenses  by 
a  Mutual  Fund  Under  the  Act 

1.  Legislative  History  and  Statutory 
Provisions 

The  Act,  in  general,  reflects  a 
Congressional  concern  with  mutual  fund 
distribution  financing.  This  concern  is 
evidenced  by  provisicms  in  tbe  Act  that 
specifically  address  each  method  of 
distribution  financing  of  which  Congress 
was  aware  in  1940.*  Among  these 


■  Theae  proviaioin  indudc  section  22  of  the  Act 
(15  U.&C  8aa-22).  relating  to  ules  loadi  diarged  by 
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provisions  is  section  12(b)  of  the  Act  (15 
U.S.C.  a0a-12(b)).  which  provides: 

It  shall  be  unlawful  for  any  registered 
open-end  company  (other  than  a  company 
complying  with  the  provisions  of  section 
10(d])  to  act  as  a  distributor  of  securities  of 
which  it  is  the  issuer,  except  through  an 
underwriter,  in  contravention  of  such  rules 
and  regulations  as  the  Commission  may 
prescribe  as  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors.  i 

The  legislative  history  of  section  12(b) 
characterizes  the  section  as  one  "[that] 
protects  the  open-end  company  against 
excessive  sales,  promotion  expenses, 
and  so  forth."  »  Additionally,  shortly 
after  the  adoption  of  the  Act.  a 
commenter  discussing  section  12(b) 
stated:  i 

Apparently  the  Commission  was 
particularly  fearful  of  the  possibility  that 
open-end  investment  companies  in  their 
formative  stages  might  be  made  to  shoulder 
the  unprofitable  burden  of  selling  and 
distributing  their  shares  during  this  period  of 
heavy  expense  and  small  return,  building  up 
the  investment  company  for  the  benefit  of 
some  controlling  person.* 

Thus,  section  12(b)  was  intended  to 
prevent  possible  abuses  by  giving  the 
Commission  authority  to  regulate  the 
use  of  fund  assets  to  pay  for  the 
distribution  of  fund  shares.* 

2.  Commission  and  Staff  Interpretations 

Before  the  adoption  of  rule  12b-l,  the 
Commission  opposed  the  use  of  fund 
assets  to  pay  for  the  distribution  of  fund 
shares."  This  opposition  was  based  on  a 


open-end  investment  companies,  and  section  27  of 
the  Act  (15  U.S.C.  80a-27).  governing  the  sales  of 
periodic  payment  plan  certificates  by  registered 
investment  companies.  Congress  also  specifically 
addressed  the  use  of  fund  assets  to  cover 
distribution  expenses  in  section  10(d)  of  the  Act  (15 
U.S.C  80a-l(l(d)),  which  provides  a  limited 
exception  from  the  Act's  independent  director 
requirements  for  investment  companies  that  are 
closely  affiliated  with  Investment  advisers  and 
where  such  investment  companies  are  primarily 
designed  to  malie  a  medium  of  investment 
diversification  available  (o  the  adviser's  smaller 
customers.  Section  10(d)(5)  provides  that  a  company 
relying  on  section  10(d)  may  not  incur  "sales  or 
promotion  expenses."  and  section  10(d)(3)  provides 
that  no  sales  load  may  be  charged  on  securities 
issued  by  such  a  company. 

»  See  Investment  Trusts  and  Investment 
Companies:  Hearings  on  H.R.  10065  Befoie  a 
Subcommiltee  of  the  House  Committee  on  Interstate 
and  Foreign  Commerce.  76th  Cong..  3d  Sess.  112 
(19«0)  (SUtement  of  David  Schenker). 

*SeeA.  Jaretzki.  The  Investment  Company  Act  of 
7««0.  26  Wash.  U.LQ.  303.  324-25  (1941). 

*  At  the  time  rule  12b-l  was  adopted,  the 
Commission  discussed  the  scope  of  its  rulemaking 
authority  under  section  12(b)  of  the  Act.  See 
Adopting  Release,  supm  note  1. 

•  See  Investment  Company  Act  Rel.  No.  9470  (Oct. 
4. 18^  (41  FR  4477a  Oct  12. 1976)  at  note  1  and 
accompanying  text  ("Release  No.  9470"). 


concern  that  if  funds  were  allowed  to 
pay  such  expenses,  the  decisions  as  to 
the  level  of  expenditures  for  distribution 
would  be  made  or  influenced  by  the 
fund's  investment  adviser.  Since  the 
adviser's  compensation  is  typically 
based  on  the  size  of  the  fund,  the 
Commission  beUeved  that  the  adviser 
might  be  inclined  to  spend  excessive 
amounts  on  the  distribution  of  fund 
shares  in  an  effort  to  increase  fund 
assets  and  its  own  compensation.'' 
Despite  the  traditional  position, 
however,  investment  companies  were 
allowed  on  a  number  of  occasions  to 
bear  distribution  expenses.  First  certain 
funds  that  had  "internalized" 
management  fimctions  *  were  allowed 
to  pay  distribution  expenses  out  of  fimd 
assets.*  Where  an  internally  managed 

*  In  addition,  the  Commission  staff  in  certain  "no- 
aciion"  letters,  questioned  the  use  of  fund  assets  for 
distribution  based  on  several  prowUions  of  the  Act 
For  instance,  the  staff  took  the  poaitioa  that 
payments  for  distribution  out  of  fund  attets  might 
constitute  an  "excessive"  or  "discriminatofy"  sales 
load  in  violation  of  section  22  of  the  Act  See  Axe- 
Houghton  Fund  A.  Inc.  (pub.  avail.  Dec.  16. 1973).  In 
that  no-action  letter,  the  staff  also  obiecled  to  the 
payment  of  continuing  fees  to  a  fiind's  principal 
underwriter  and  the  sharing  of  those  fees  ivith 
dealers  that  had  distributed  fund  shares  on  the 
grounds  that  this  practice  could  constitute  a  tweach 
of  fldodary  duty  under  section  36(a)  (IS  U.&C  80a- 
35(al)  and  might  also  be  inconsistent  with  the 
fiduciary  obligations  of  Aind  directors  under  section 
15(b)  (IS  MS.C  80a-lS(b))  (relatii«  to  continuation 
of  the  fund's  underwritiii^  contract).  Id.  On  another 
occasion,  the  staff  stated  that  given  the  polenttal 
conflict  of  interest  present  where  the  fimd  bears 
distributloa  expenses,  "it  wouM  be  necessary  to 
consider  particulariy  the  possibility  of  a  violation  of 
section  3e(b)"  of  the  Act  (15  U.S.C.  a0a-35(b)).  See 
Carl  L.  Shipley,  Esq.  (pub.  svail.  June  9, 1975), 

*  An  investment  company  is  said  to  have 
internalized  its  management  functions  where  most 
or  all  of  the  services  bvditionally  provided  by  the 
investment  adviser  or  third  parties  are  performed  at 
cost  by  salaried  employees  of  the  fund  or  by 
subsidiaries  of  the  fimd.  See  generally  Report  of  the 
Securities  and  Exchange  Commission  on  the  Public 
Policy  Implications  of  Investment  Company 
Growth,  HJl.  Rep.  No.  2337.  seth  Cong.,  2  d  Sess.  49 
(1966)  ("Public  Policy  Implications").  See  also 
Wharton  School  of  Finance  and  Commerce,  A  Study 
of  Mutual  Fi/nds.  H.R.  Rep.  No.  2274. 87th  Cong,.  2d 
Sess.  441  (1962)  ("Wharton  Report"),  IntemaUy 
managed  funds  may  receive  investment  advice  from 
a  third-party  investment  adviser,  but  the  adviser 
typically  provides  only  advice  and  is  not 
represented  on  the  fund's  board  of  directors. 

*  For  example,  in  1972.  the  Commission  granted 
exemptions  from  sections  12(dM3)  (15  U.&C  SOa- 
12(dM3))  and  17(d)  (15  U.&C.  80a-17(d))  of  Uie  Act 
and  from  rale  17d-l  under  Ae  Act  (17  CFR  27ai7d- 
1)  to  pemit  die  Broad  Street  fund  complex, 
consisting  of  four  open-end  coeapanies  end  one 
closed-end  company,  to  intatnalite  nunagement 
through  a  service  corporation  that  was  wholly- 
owned  by  the  funds.  All  management  services, 
including  advisory  services  and  distribution,  were 
performed  either  by  fund  employees  or  by  wholly- 
owned  subsidiaries  of  the  funds.  See  Broad  Sheet 
faivesting  Corp.,  et  al.,  Investanent  Company  Act  Rel. 
Nos.  7071  and  7072  (Mar,  16, 1972)  (37  FR  5646,  Mar. 
22. 1972)  (notices  of  applications)  and  7114  and  7117 
(Apr,  14, 1972)  (orders).  On  another  occasion,  the 
staff  granted  no-action  assurance  where  distribution 
expenses  were  to  be  paid  by  an  intenwlly  managed 


fund  uses  fimd  assets  to  pay  for  the 
distribution  of  its  shares,  decisions  of 
whether  and  to  what  extent  distribution 
expenses  should  be  paid  are  generally 
made  by  fund  employees  or  employees 
of  a  hmd  subsidiary.  Therefore,  the 
Commission  believed  that 
internalization  of  management  functions 
would  significantly  reduce  the  conflicts 
of  interest  that  are  otherwise  present 
when  fund  assets  are  used  to  pay  for 
distribution.  *° 

The  Commission  also  did  not 
generally  object  to  the  payment  of  fund 
distribution  expenses  by  the  fimd's 
investment  adviser,  even  though  such 
arrangements  could  arguably  constitute 
a  use  of  fund  aasetslo  pay  for 
distribution.' >  ^A^re  an  investment 
adviser  paid  for  fund  distribution  out  of 
its  own  resources,  no  use  of  fimd  assets 
for  distribution  was  deemed  to  have 
occurred."  However,  where  the 
advisory  fee  was  hicreased  in 
contemplation  of  payments  for 
distribution  by  the  adviser,  the  staff 
took  the  position  that  the  advisory  fee 


fund  that  had  an  exterttal  investment  adviser. 
However,  in  that  case,  the  external  adviser 
provided  only  investment  advice  and  was 
unrepresented  on  the  fund's  board  of  directors. 
Moreover,  a  majority  of  the  fund's  diractbrs  had 
been  appointed  by  a  United  States  District  Court 
after  the  fimd  had  engaged  in  litigation  against  its 
former  adviser.  See  The  Pegasus  Pond  (pub.  avail. 
May  22, 1975), 

■*  Even  in  the  case  of  an  internally  managed 
huid.  however,  salaried  officers  and  employees 
involved  in  the  decision-making  process  may 
receive  salaries  or  bonuses  based  on  the  growth  of 
fund  assets  or  the  sale  of  fimd  shares.  See  Public 
Policy  Implications,  supra  note  S,  at  105.  therefore, 
potential  conflicts  of  interest  may  not  be  eliminated 
entirely. 

' '  Since  fund  advisers  derive  their  earnings  from 
advisory  fees  paid  by  the  Fund,  arrangements 
whereby  the  adviser  pays  for  that  purpose.  Before 
the  adoption  of  rule  IZb-l.  adviser  payment  of  fund 
distribution  expenses,  whether  directly  or  through 
the  operation  at  a  loss  of  an  affiliated  principal 
underwriter,  had  become  common  among  fiinds  that 
charged  sales  loads  since,  in  the  years  since  the 
adoption  of  the  Act,  it  had  become  increasingly 
difficult  to  impose  a  sales  load  large  enough  to 
cover  all  fimd  distribution  expenses.  Fierce 
competition  among  fimd  organizations  seeking  to 
persuade  ratail  dealers  to  sell  funds  shares  had 
resulted  in  a  large  portion  of  sales  k>ads  being 
allocated  to  dealer  compensation.  The  balance  of 
the  sales  loads  was  generally  insufficient  to  cover 
other  fund  distribution  expenses.  See  generally 
Public  Policy  Implications,  supra  note  6,  al  206-09. 
'*  See  Investinent  Company  Act  ReL  No,  10252 
(May  23, 1978)  (43  FR  23Sea  May  31. 1978).  giving 
Advance  Notice  of  Proposed  Rulamakii^  with 
regard  to  the  bearing  of  distribution  expenses  by 
mutual  funds  ("Advance  Notice  Release").  In  the 
Advance  Notice  Release,  the  Connission  noted 
that  because  of  the  Commissiott's  IradiUonal 
opposition  to  the  use  of  fimd  assets  tor  distribution, 
fund  distribution  expenses  net  covered  1^  sales 
loads  had  been  paid  by  the  fiiiid's  investment 
adviser. 


/  Vol.  53.  Ng  119  /  Tttesday.  June  a.  1988  /  Ftapoaed  Rides 


might  resolt 
3a(b)oftke 

In  the 
began  to 
oppositian 
finance  the 


vioUtJon  of  MctkMi 


\97(f»  the  CommisflioD 
le  its  traditional 
)  OM  of  fund  asscia  to 
ribation  of  fond  aiuues. 
During  tins  I^exanlination,  which  was 
largely  the  i^ult  of  net  ledenfitiona  in 
parts  of  the  find  industry  and  the  rising 
popularity  oFiunds  that  did  not  charge 
sales  loads  to  investors  ("no-loa(f ' 
funds),  the  Commission  staff  received  a 
letter  from  ^tual  Liquid  Assets.  Inc. 
("MLA"),  an  Open-end,  no-load 
investment  company,  requesting  a  no- 
action  position  with  respect  to  a 
proposed  distribution  arrangement'* 
MLA's  inveatlnent  adviser  and  principal 
underwriter  {proposed  to  reallocate  50% 
of  its  managE^ent  fee  to  dealers  that 
sold  fond  shares.  The  staff  granted  the 
MLA  request]  but  noted  that  fund 
distribution  nnancing  was  under  staff 
study.  No-aotton  relief  was  therefore 
con^tioned  |dn  the  fund's  representation 
that,  if  the  staff  subsequently  were  to 
take  the  posffion  that  MLA's  distribution 
arrangements  did  not  con^ily  with  the 
Act,  the  fond  would  modify  its 
procedores  «^c(»dingly.  The  staff  also 
conditioned  |its  response  on  NfLA's 
directors  being  fulfy  informed  of  the 
uncertain  Ie^4l  status  of  the 
distuributioQ  iarraqgements. 

The  granti^  of  the  MLA  no-action 
request  prop|t>ted  several  indNntry 
representative  to  complain  i^  an 
apparent  di^nge  in  lof^-held  staff 
views.  In  reMonse  to  industry  concerns, 
and  as  part  m  its  reexamination  of 
distrilHitioQ  nnancing.  the  ComndssiMi 
announced  m  OctcAwr  197B  that  it  would 
hold  pabbc  Ifarings  on  the 
approimateafta  ot  arrangements 
whereby  op^i-end  investment 
companiea  directly  or  indirectly  bear 
expense*  related  to  the  distribution  of 
their  shares.!*^  The  Commission 


**  Se»  Anmtimg  AsMdates.  Inc.  (pok  mwaS. 
Sept.  IS.  lara).  iL  wUck  Ih*  •lafr  a^Md  to  take  a 
no-adioii  poailiM  whan  a  no-h>ad  fund'a  adviaar 
remitted  suma  ta  Its  pareat,  which  actad  as  the 
fund's  principal lisidnwrtter.  The  undarwriter.  in 
turn,  aude  conliiDins  payawnts  to  rsgistewd 
represanutivea  ilat  diatriiwtad  fand  akaraa.  The 
staR  conditioDa^  Wo-action  relief  on  a  aumber  of 
factors,  including  a  representation  that  the  advisory 
fee  waidd  be  nojligfaer  after  implementation  of  the 
anansaoient  tka4  before. 

'*  See  Mutual  ti4|uid  Assets  fpub.  avail.  |une  15. 
1076). 

■*  See  Releasf  ^o.  947D.  supra  note  6.  In  this 
release,  the  CaaMLission  stated  that  it  had 
instructed  the  sMf  not  to  grant  any  request  for 
acceleration  of  lAA's  registration  statement  and  to 
withdraw  the  no^bction  posWoo.  After  the  hearings, 
I  Notice  Release  waa  iasued. 
r  staff  received  a  request  for 
^  Of  iBB^Nirary  nuemaking  from 
rRodi-Raaowces  ThH«  to  allow 
r  distribution  in  substantiatiy  the 
1  bean  prapoaedbjr  hILA.  The 


butbefaratfaa 


spedficaBy  requested  comment  on  the 
questions  of:  (1)  Whether  it  would  be 
NgBi  under  any  circinnstances  for  a 
mutual  fold  to  bear  distribution 
expemee,  and  (2)  if  legal,  whether  such 
arrangements  would  be  m  the  pubhc 
interest 

At  the  hearings  that  followed  and  in 
the  written  comments  that  were 
received,  a  number  of  participants  urged 
the  GoHunrission  to  take  the  position  &at 
investment  company  directors  may,  in 
their  discretion,  authorize  the  use  of  a 
portion  of  the  fiuMTs  assets  to  promote 
the  sale  of  its  shares.  Other  participants 
argued  that  payments  for  distribution 
would  be  improper  since  a  fund's 
investment  adviiser  is  a  primary 
beneficiary  of  increased  sales  of  fund 
shares.  The  latter  group  of  participants 
also  aigned  that  any  benefit  to 
sharrii^ders  from  the  use  of  fund  assets 
to  pay  for  distrtibution  would  be 
q>eciilative  at  best 

3.  Development  and  Proposal  of  Rule 
12b-l 

After  consideration  of  the  testimony 
and  written  statements  presented  in 
connection  with  the  hearings,  the 
Commisaiaa  in  May  1978,  issoed  an 
Advance  Notice  oi  lYoposed 
Rulemaking  ("Advance  Notice 
Release")  *•  toaolicit  fnrdier  puMic 
comment  on:  (1)  Whether  permitting 
fund  assets  to  be  nsed  to  finance 
distribotion  could,  in  some  instances, 
benefit  inveators,  and  (2)  possible 
condition*  that  could  be  impoacd  on  die 
use  of  fond  asaeta  for  diatrilnition  to 
safeguard  fond  shaiebolders.  The 
Advance  Notice  Release  set  forth  the 
objective*  that  any  condition  on  dte  use 
of  fond*  aasets  for  distribution  would  be 
intended  to  accomplish  "  and  suggested 


statT  denied  tiM  leqaaat  peiMfng  FuiIIhii  Commission 
action  ceacemiag  distribaliaa  tinaadn^  At  the 
raqaest  ot  miwsal  fae  Haaasr.  the  ssattar  waa 
brought  to  the  atteation  of  the  Conuniaaion.  which 
declined  to  review  the  stafTs  denial.  See  Banner 
Rodt-Rasoafcaa  Traat  (pab.  avail.  Mar.  14. 1977): 
Bamer  Radi.KaaaaKes  Thitt  (pub.  avail  Mar.  la 
1977). 

■*  See  supra  note  12. 

"  The  obiectives  set  forth  were:  [1]  Minimizing 
theconflictof  interest  on  the  part  of  a  fund's 
investHMnt  adviser  or  officers  with  respect  to  a 
decision  to  bear  diatribution  expenses  by  timiting 
the  degree  to  whidi  the  advisory  fee  would  be 
affected  by  sales;  (2)  enauring  that  fund  assets 
would  be  used  for  distribution  only  when,  after 
appropriate  consideration,  the  fund's  disinterested 
directors  and  shareholders  determined  such  use  to 
be  in  the  fund's  interest;  and  (3)  eitsuring  that 
shaieholden  wonkl  be  treated  fairiy  in  connection 
with  the  bearing  of  distribution  expenses.  At  the 
time  the  Advance  Notice  Release  was  issued,  the 
term  "disinterested  dliactois"  was  used  only  to 
mean  fund  dfrectora  who  aro  not  interested  persons 
of  either  the  fends  or  its  adviser  within  the  meaning 
of  secUon  2(a)(19)  of  tfie  Act  (IS  U.&C  80a-2(a)(1911. 
The  concept  of  "disinterested  directors"  was,  for 
rule  I2b-l  purposes,  farther  refined  fai  the  proposed 


a  number  of  posaible  conditions  that 
coold  be  faichided  in  a  nde.'*  The 
Commissfon  also  stated  that  any  rules 
relating  to  fund  payments  for 
disttflmtion  would  be  proposed  under 
sectioin  12(b)  of  the  Act  and  would  not 
provide  a  "safe  harbor"  from  liability 
under  section  36  of  the  Act  FinaDy.  the 
Commission  stated  that  a  fund's 
investment  adviser  woukl  be  aOowed  to 
continue  paying  (or  funds  distribution 
expenses  out  of  its  own  resources,  but 
that  the  fund's  board  of  directors  would 
have  to  satisfy  itself  "that  the  advisory 
fee  is  fair  and  is  detemined  without 
making  allowance  for  distribution 
ejqiensa*  the  adviser  might  bear."'* 

In  lesponae  to  the  Advance  Notice 
Release,  the  Commission  received  over 
fifty  comwifnta,  In  general,  the 
commentars  did  not  question  the 
objective*  aet  fivth  in  the  release,  bat 
criticized  many  of  the  possible 
conditions  suggested  by  tlie 
Commfssaon.  After  reviewing  the 
commesta,  the  Commission  issoed  a 
release  pnponng  rale  12b-l  under  the 
("Proposing  Releaae").***  The  terms  of 
the  propoaed  rule  reflected  a  shift  in 
emphaaia  from  the  regulatory  approach 
outlined  in  die  Advance  Notice  Rdease 
to  a  more  procedural  approach  in  the 
Proposing  Release.  In  particular,  the 
Proposing  Release  placed  on  the  fund's 
disinterested  directors  substantial 
re^MOsiblify  for  any  decision  to  use 
fund  assets  for  distribution. 

noposed  rule  12b-l  would  have  made 
it  unlawful  for  a  fiind  to  finance 
distributkiD,  direcUy  m  indirecdy. 
except  in  compliance  with  a  plan 
formidated  and  adopted  in  accordance 


and  Itawl  veraions  of  the  rule.  Sse  m^  notes  22  and 
30  and  accompanying  text. 

"  The  cwwBUoiis  aoggested  by  the  Commission 
inchide  tying  auvlsuty  fees  to  a  multiple  of  the 
fund's  net  asset  vehe  per  share  (rather  than  total 
aasets),  lequiiiiig  fixed^loOar  advisory  fees. 
provicHng  a  list  of  factors  to  be  considered  by  a 
f\iaf»  bMfd  of  directors,  requiring  that  the 
disinterested  dliactuis  consuh  independent  counsel 
or  other  indapendent  experts,  providing  for  annual 
ronewBi  of  OMlifDiilioR  ai  laugements.  providing  that 
distribiitiuii  eantracts  lie  toiminable  on  80  days' 
notice  miti  pfwtdiBg  for  a  Oat  fee  to  be  paid  for 
distilMlkNi  rather  than  payiueut  of  a  percentage  of 
foad  asasts.  Star  Advance  Notice  Release,  itipra 
notolZ 

■■  M  AtMtionally.  the  Commission  stated  tta 
opinion  that  the  term  "no-load"  or  equivalent 
terminology  ahouM  not  be  used  by  a  fund  that  uses 
aseefs  to  pay  far  distribution.  However,  the 
Commission  noted  that  such  a  fund  could  state  that 
it  charged  "no  sales  commission"  if  it  also  made  it 
clear  that  riiareholders  wiD  pay  for  distribution  by 
means  of  cfaaiges  against  assets. 

■*  SSae  Investmanf  Company  Act  ReL  No.  100B2 
(Sept  7. 1979)  (4«  PR  54014.  SepL  17. 1979)  tthe 
"Proposed  Releasa").  The  comments  received  on  the 
Advance  Notice  Release  are  discussed  in  detail  in, 
the  noposed  Release  at  text  aocomponing  notes  4- 
30. 
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with  the  procedural  and  substantive 
provisions  of  the  rule.  The  procedural 
requirements  set  forth  in  the  proposed 
rule  were  patterned  on  the  Act's 
requirements  for  an>roval  of  investment 
advisory  contracts,  but  were  intended  to 
be  more  stringent  than  those 
requirements.'* 

The  proposed  rule  expanded  the 
definition  of  the  term  "disinterested 
director"  to  include  not  only  those  fund 
director*  who  were  not  interested 
persons  of  the  fund,  as  defined  in 
section  2(a)(ig)  of  the  Act,  but  also 
persons  who  would  have  no  direct  or 
indirect  financial  interest  in  the 
operaticHi  of  the  fund  distribution  fdan 
or  in  any  agreement  related  to  the  plan 
(the  "distinterested  directors")."*  To 
increase  the  independence  of  those 
directors  from  the  fund's  investment 
adviser,  the  proposal  would  have 
required  that  the  selection  and 
nomination  of  new  disinterested 
directors  be  assigned  solely  to  the  fund's 
existing  disinterested  directors.** 

Additionally,  the  proposed  rule 
applied  to  both  "direct"  and  "indirect" 
use  of  fund  assets  to  pay  for 
distribution,  although,  in  response  to 
comments  on  the  Advance  Notice 
Release,  the  Commission  pointed  out 


**  For  inatance.  the  proposal  would  have  required 
thai  a  dittribution  plan  be  approved  by  two-thiids 
of  a  iniid's  aharaholden  and  director*,  rather  than 
by  the  shapie  maiority  required  for  approval  of 
adviaory  contract*  under  section  1S(*)  of  the  Act  (IS 
U.S.a  aOa-lS(a)).  The  propoaal  would  have  required 
that  a  fund's  disinteiested  director*  have  the  power 
to  terminate  the  plan  and  any  related  a^eement*. 
nnhke  section  lS(a)(3)  of  the  Act  Section  15(a)(3) 
provides  such  authority  only  to  a  majority  of  the 
entire  board  of  director*.  Finally,  the  proposed  rule 
would  have  required  that  the  bmd's  board  of 
directors  review  the  operation  of  the  plan  on  a 
quarterly  basis.  The  Act  oonUins  no  comparable 
requirement  applicable  to  investment  advisory 
contracts. 

»•  See  Proposing  Release,  supra  note  za  at  text 
accompanying  a32.  As  noted  above.  thU  refinement 
of  the  disinterested  director  concept  had  not  been 
included  in  the  Advance  Notice  Release.  5^  aupni 
note  17. 

"  The  proposed  rule  provisions  regarding  fund 
directors  were  intended  to  ensure  that  (1) 
disinterested  directors  would  be  free  from 
domination  or  undue  influence  by  management;  (2) 
all  directors  wrould  be  fully  inforaiad;  and  (3)  all 
director*  would  exerdae  reasonable  business 
judgment  and  would  act  in  a  manner  coaaistent 
with  their  fiduciary  duties.  The  prapoead  rale  would 
not  have  required  that  the  diainlarested  director* 
ha  ve  the  assiataiioe  of  outaide  counael  and  experta. 
While  this  requirement  had  been  contemplated  in 
the  Advance  Notice  Release,  the  Commission 
decided  not  to  inchide  U  in  the  proposal  given  the 
possibility  that  aoch  a  requirement  "could  impose 
undue  oosU  in  some  caaes."  However,  the 
Coomiaaion  recognised  diat  the  disinteieated 
directora  may  became  too  dependent  on  the  fimd'a 
adviaer  for  the  information  neceaaary  to  making  an 
informed  detarminatiaa  regarding  fund  apendiug  for 
diaMbutidii.  Therefore,  the  Coomiaaion  atated  that 
the  directora  ahould  give  the  queatioa  of  getting 
outside  help  "very  serious  thought"  See  Proposing 
Release,  supra  note  2a 


that  an  investment  adviser  cooU 
continue  to  pay  for  distxibstion  out  of  its 
profits,  as  long  as  duMC  profits  were  not 
"excessive."  "Hie  Commission  also 
proposed  to  require  a  fund  that  uses 
fund  assets  to  finance  distribution  to 
disclose  all  material  aspects  of  its 
distribution  plan,  and  of  any  agreemmits 
with  other  persons  relating  to 
implementation  of  tiie  plan,  in  the  fund's 
currently  effective  prospectus.  Finally, 
the  Commission  reiterated  its  position 
that  it  would  be  inappropriate  for  a  fund 
bearing  distribution  expenses  to  refer  to 
itself  as  "no-load"  or  use  equivalent 
terminology.'* 

In  addition  to  proposed  rule  12b-l.  the 
Commission  proposed  rule  17d-3  under 
the  Act  to  provide  an  exemption  from 
section  17(d)  of  die  Act  (15  U.S.C  80a^ 
17(dH  and  rule  17d-l  tiiereunder  (17  CFR 
27ai7d-l)  *■  to  the  extent  necessary  to 
permit  funds  to  enter  into  agreements 
with  their  affiliated  persons  or  principal 
underwriters  (or  affiliated  persons  of 
such  persons  or  underwriters)  whereby 
payments  for  distribution  under  a  12b-l 
plan  are  made  by  the  fund.  The 
proposed  rule  would  have  conditioned 
exemptive  relief  on  the  distribution 
agreements  complying  with  proposed 
njde  12b-l,  thereby  reflecting  the 
judgment  tiiat  the  safeguards  of  rule 
12b-l  made  It  unnecessary  for  prior 
Commission  review  and  approval  of 
such  payments.  However,  the  exemption 
provided  by  proposed  rule  17d-3  would 
not  have  extended  to  arrangements  for 
the  joint  sharing  of  distribution 
expenses  by  mutual  funds  that  are 
affiliated  persons  (or  affiliates  of 
affiliates)  of  each  other,  such  as  mutual 
funds  in  the  same  fimd  complex.** 

The  Commission  received  thirty-two 
comments  on  proposed  rules  12b-l  and 
17d-3,  a  majority  of  which  came  bom 
the  mutual  fund  industry,  Several 
commenters  urged  the  Commission  to 
reaffirm  its  tracUtional  opposition  to  the 
use  of  fimd  assets  to  pay  for 
distiibution.  asserting  that  tiie  conflicts 
of  interest  between  the  adviser  and  fund 


**  The  Commission  had  taken  this  position  in  a 
temporary  order  issued  to  the  registand  investment 
companies  oompnaiag  The  Vanouard  Group.  Inc.  in 
coonectioa  with  an  applicatian  by  those  companies 
relating  to  the  joint  financing  of  distribution 
("Vanguard  appUfiaUon").  See  Inveatment  Company 
Act  ReL  No.  9027  (Sept  13. 1977)  (42  FR  47807,  Sept. 
21. 1077).  For  a  detailed  diacuaaioa  of  the  Vanguard 
application,  see  infra  at  teM  accompanying  nolea 
132-138. 

"  Section  17(d)  of  (he  Act  and  rule  17d-l 
thereunder  generally  prohibit  a  registered 
investment  company  from  entering  into  a  joint 
enterprise  or  olhar  joint  arrangement  or  profit- 
sharing  plan  with  any  affiliated  parson  or  principal 
underwriter  of  the  fund  or  with  an  affiliated  person 
of  such  a  person  or  underwriter,  unless  prior 
approval  has  been  granted  by  Commission  order. 

■*  See  Proposing  Release,  supra  note  2a 


sharehoiders  with  respect  to  such 
payments  are  iifeoondlable.  However,  a 
majority  of  the  commenters  fsvored 
adoption  of  a  rule  eHowing  open-end 
management  investment  companies  to 
use  fiuid  essets  to  pay  for  distribution, 
t^iHe-otqiosing  a  number  of  the 
conditions  in  the  proposal" 

B.  Afhption  and  Operation  of  Rules 
12b-l  and  17d-3 

l.Rulel2b-l 

In  the  release  adopting  rule  1^>-1,  tiie 
Cmnmission  restated  its  concerns  about: 
(1)  The  conflicts  that  may  exist  between 
tiie  interests  of  a  fund  and  tiiose  of  its 
investment  adviser  in  deciding  whether 
the  fund  should  pay  its  distribution     „' 
costs;  (2)  die  likelihood  that  die  fimd 
will  benefit  from  paying  distribution 
costs;  and  (3)  the  fairness  of  a 
distribution  financing  arruigement  to 
then  existing  fimd  shiuehalders.  The 
Commission  incorporated Ibnto  thefinal 
rule  text  substantiveitandards  and 
prodedural  guidelines,  very  similar  to 
those  of  the  proposal  that  were 
intended  to  address  these  concerns. 

As  adopted,  rule  12b-l  makes  it 
unlawful  for  an  open-end  management 
investment  company  to  act  as  a 
distributor  of  securities  of  which  it  is  tiie 
issuer,  other  than  throu^  an 
undierwriter,  unless  any  payments  by  the 
company  in  connection  widi  the 
distribution  are  made  pursuant  to  a 
written  plan  that  describes  all  material 
aspects  of  the  proposed  distribution 
financing  and  that  is  adopted  in 
accordance  «vith  the  rule.**  The  rule    . 
provides  that  a  fund  will  be  deemed  to 
be  acting  as  a  "distributor  of  securities 
of  which  it  is  the  issuer,  other  tiian 
through  an  underwriter,"  if  it  engages 
directly  or  indirectiy  in  financing  any 
activity  which  is  primarily  intended  to 
result  inihe  sale  of  fund  shares.** 

Rule  12b-l,  as  adopted,  reflects  the 
Commission's  heavy  reliance  upon  fund 
directors,  particularly  disinterested 
directors,  to  protect  the  interests  of  the 
fund  and  its  shareholden  and  to 
minimise  the  conflicts  of  interest  that 
would  exist  if  the  fund's  investment 
adviser  were  to  make  die  decisions  of 
whether  and  to  what  extent  the  fimd 
should  bear  distribution  costs.  Thus,  Uie 
rule  provides  that  a  fimd'a  12b-l  plan 


"  The  coomenU  received  on  the  ptopoaad  rule 
are  discussed  in  detail  in  the  Adopting  Release. 
aupra  note  l.  at  text  aooonpanying  notes  S-4S. 

*•  Paragraph*  (aXD  and  (b). 

**  Rarayaph  (a)(2).  The  rale  provides  that  such 
activitiaa  inchida.  but  are  Ml  neoaaaarily  bmitad  ta 
advertising,  rewpenaation  of  uadarwriters.  dealers 
and  sale*  pataonnai.  liw  pitatiiia  and  BMiUng  of 
prospectuses  to  olhar  than  current  siiarehaldar*. 
and  the  ptintiat  and  mailing  of  sale*  literature.  A/. 
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and  all  relatedtapeements  mutt  be 
approved  initWly  1^  a  aialJDrity  of  the 
fund's  board  ^  dMctoM  and  l^  a 
majorfty  of  tfakfaiid'i  disliiier^ted 
directors.**  TUei  lAan  anuit  also  be 
approved  IhiQally  by  the  holders  of  a 
mafority  of  tb^fund's  butnianding  voting 
securities.**  ^ally,  the  12b-l  plan  must 
provide.;in  subiitance.  thatit  wiU  • 
continue  in  e^4ct  for  more  dianone  year 
only  if  it  is  app^ved  annually  by  a 
majority  of  th6l  fund's  board  of  directors 
and  of  the  disflaterested  directors.** 

Rule  ld>-l  Maces  on  fiind  directors  a 
duty  to  requejii  and  evaluate  such 
information  aiis  reasonably  necessary 
to  make  an  informed  determination  of 
whether  to  admt  or  continue  a  12fah-i 
plan.**  The  njl^  also  instructs  the 
directors  to  consider  and  give 
appropriate  «Wght  to  all  pertinent 
factors  in  decK^ing  whether  to 
implement  or  bbntinue  a  12b-l  plan,*^ 
and  provides  that  fund  directors  may 
implement  or  ppntinue  such  a  plan  only 
if  the  director^  fwho  vote  in  favor  of  the 
plan  find  that  Itfiere  is  a  reasonable 
likelihood  diatjlhe  plan  will  benefit  the 
fund  and  its  SMreholders.**    . 


*•  Pany^rii  (b)(^).  Tlte  Rnal  venion  of  Bw  rak 
adopted  the  pcopqikre  expanded  concept  of 
"dMintereated  dirMJIon.*'  tlie  propoeal  would  have 
required  that  botU  Itoo-thirda  of  the  diainteraated 
directora  and  two^thiida  of  the  board  aa  a  whole 
approve  the  nae  of  (and  aaaeta  for  diatribution.  The 
Conuniaaion,  howiver.  decided  that  a  malority 
voting  requirement  Waa  more  appropriate,  both 
becauae  it  waa  uncertain  whether  the  practical 
effect  of  the  two-t^^  votins  requirement  would 
justify  deviation  tfi^  the  normal  requirement  of  a 
majority  vote,  and  lecauae,  in  moat  caaea,  the 
■upport  of  aa  many  jdiaintereated  director!  would  be 
required  to  achieve  a  majority  vote  ai  would  be 
required  to  achieve  a  two-third*  vote.  See  Adopting 
Release,  tupra  note  1. 

*  ■  Paragraph  (bKD-  The  Commiaaion  had 
originally  propoaefithat  the  plan  be  approved  by  a 
two-thirda  vote  of  ktiaraholders,  but  reevaluated  the 
requirement  in  ligkii  of  commenU  received  regarding 
the  practical  diffidiltiea  fimda  may  have  in  getting 
•ufRdent  sharehofder  participation  to  meet  the  two- 
thirda  requirement  See  Adopting  Releaae,  lupra 
notel.  j 

"  Paragraph  (bHHi).  The  propoaad  rule  had 
required  the  appri^l  of  two-thirda  of  the  iiind'a 
board  of  directora  |tM  of  the  diatntereatad  directora. 
See  Adopting  RelOaee.  tupm  note  1. 

**  Paragraph  (d|.  The  rule  alio  placea  a 
correapending  du»»n  the  partiea  to  any  agreement 
relatiiv  to  a  distriMtion  plan  to  provide  the 
infofmation  requef  IM  by  the  directora.  Id. 

**  Id.  The  rule  dbea  not  liat  apedflc  factora  to  be 
conaidered.  but  coMaina  a  Note  that  relwa  directora 
to  the  Propoeingfieleaae  and  the  Adopting  Releaae 
for  a  diacuaaion  of  *ich  faclota.  The  Adopting 
Release  containa  a  liat  of  factota  that  normally 
would  be  relevant  tt  a  delerminaliOa  of  whether  to 
uae  fund  aaaetalo*  diatribution. 

*■  Paragraph  (e)i  the  rale  reqnirea  the  directora  to 
make  thia  determiMtioa  in  theaxerctBe  of 
reasonable  buaina^  jud^M"*  and  in  light  of  their 
fiduciary  duties  under  atale  law  and  aections  3a(a) 
and(b)ortheAcLIil/. 


Additionally,  he  rule  requires  every  12b- 
1  jdm  to  provide  that  it  may  be  ' 

temdnated  at  any  time  by  a  vote  of  • 
maiority  Of  the  fimd's  dishiterested 
directors  or  of  die  fund's  outstanding, 
voting  securities.  **  Each  plan  must  also 
provide  diat  itmay  not  be  amended  to 
increase  materially  die  amount  to  be 
spent  for  distribution  without 
shareholder  approval  and  that  all 
material  amendments  to  die  plan  must 
be  approved  by  a  majority  of  die  fund's 
boari  of  directors  and  of  the 
disinterested  directors.*^ 

The  rule  also  requires  a  fund  relying 
on  the  rule  to  commit  the  selection  and 
nomination  of  its  disinterested  directors 
to  existing  disinterested  dirKtors.** 
This  requirement  was  intended  to 
increase  the  likelihood  that  a  fund's 
disinterested  directors  would  be  able  to 
act  independendy  of  fund  manasMnent 
The  Commission  considered  suoi 
indpendence  essential  given  the 
shareholder  protection  role  assigned  to 
the  disinterested  directors  by  the  rule. 

Rule  12b-l  states  that  each  12b-l  plan 
and  related  agreement  must  require  all 
persons  authorized  to  direct  the.    . 
disposition  of  money  paid  or  payable  by 
die  fund  ("12b-l  paymente"  or  "12b-l 
fees")  to  provide  the  fund's  board  of 
directors  with  a  quarterly  report  of  the 
amounts  expended  and  die  purposes  for 
which  expenditures  have  been  made.*' 
Additionally,  each  related  agreement 
must  provide  that  it  may  be  terminated 
at  any  time  by  a  majority  of  the  fiind's 
disinterested  directors  or  of  the  fund's 
outstanding  voting  securities,  on  no 
more  than  60  days'  notice  and  without 
payment  of  any  penalty.*"  An 
agreement  related  to  a  plan  must  also, 
by  its  terms,  terminate  in  the  event  of 
assignment.** 

In  addition  to  adopting  rule  12b-l.  the 
Commission  adopted  the  related 
disclosure  and  reporting  requirements 
essentially  as  proposed.*'  "The 
Commission  also  restated  the  position 
(which  it  later  reversed]  that  it  would  be 
inappropriate  for  a  fund  that  finances 
the  distribution  of  its  shares  to  hold 
itself  out  as  "no-load"  or  use  equivalent 
terminology.*' 


**  Paragraph  (b)(3HUi).  Although  the  propoaal  had 
required  that  the  plan  be  approved  by  a  two-thirda 
vote,  the  propoaal  merely  required  majority  vote  for 
purpoaea  of  termination.  Acootdin^y,  the 
Commiaaion  adopted  thia  proviaion  aa  propoaed, 

"  Paragraph  (b)(4).  See  Propoaing  Releaae,  $upn 
note  20. 

■*  Paragraph  (c). 

*•  Paragraph  (bH3)(ii). 

••  Paragraph  (b)(3)(iv)(A). 

«'Paragrai*(b)(3)(lv)(B).  '    '  ■' 

**  See  Bupra  text  accompanying  note  24- 

**  The  Commission  noted,  however,  that  it  would 
give  further  conaideralion  to  the  queation  of  no-load 


2.Rulel7d-3  .:ri.,L; 

In  additioo  to  adopting  rule  lfl»-l,  the 
Commission  also  adoptml  rule  17d-3. 
That  rule  provides  an  exemption  fiom 
secti(Mi  17(d)  of  die  Act  and  rule  17d-l 
to  the  extent  necessary  to  allow  funds  to 
enter  into  agreements  with  affiUated 
persons  or  principal  underwrites  (or 
affiliated  persons  of  such  persons  or 
underwriters),  under  whidi  payments 
are  made  by  the  fimd  for  distribution. 
However,  the  Commission  specifically 
limited  die  toope  of  rule  17d-3.  stating 
that  the  rule  was  not  intended  to 
provide  exemptive  relief  for 
arrangements  whereby  funds  share 
distribution  coets.  The  Commission 
stated  that  it  would  be  inappropriate  for 
the  rule  to  be  extended  to  cover  such 
joint  financing  arrangements  since 
similar  issues  had  been  raised  in  a  then- 
pending  i»oceeding  involvhig  an 
application  for  exemptive  relief  filed  by 
The  Vanguard  Group,  Inc.  ("The 
Vanguard  Proceeding").** 

C  Developments  Relating  to  Fund 
Distribution  Practices  Since  the 
Adoption  of  Rules  I2b-1  and  l7d-3 

1.  The  Reexamination  of  Fund 
Distribution  Practices  and  Rule  12b-l 

The  Commission  did  not  include  in 
rule  12b-l  a  recitation  of  all  the 
distribution  activities  that  funds  could 
finance  under  the  rule.  Additionally,  the 
Commission  specifically  noted  that  the 
rule  does  not  restrict  the  kinds  or 
amounts  of  payments  which  could  be 
made  by  a  fimd.  The  rule  was  intended 
to  be  flexible  enough  to  cover  new 
distribution  financing  arrangements  that 
might  be  developed  by  the  mutual  fund 
industry.**  However,  the  Commission 
recognized  the  potential  for  problems 
imder  a  permissive  rule  of  this  type  and 
sought  to  address  these  by:  (i) 
Emphasizing  the  crucial  of  a  fund's 
disinterested  directors  under  the  rule, 
and  (ii)  stating  thiat  the  Commission  and 
its  staff  would  mq^iitor  the  operation  of 
rules  12b-l  and  17d-3  closely,  and 
would  be  prepared  to  adjust  the  rules  to 
make  the  restrictions  on  the  use  of  fund 


labelling  in  the  context  of  a  pending  proceeding  that 
had  evolved  out  of  the  Vanguard  application.  See 
aupra  note  2S.  The  Commiaaion'a  opinioR  in  that 
proceeding  waa  publiahed  four  montha  after  rule 
12b-l  was  adopted.  See  Inveatment  Company  Act 
Rel.  No.  11645  (Feb.  25, 1961),  22  SEC  Docket  236 
("Vanguard  Opinion").  For  a  detailed  diacuaaion  on 
the  uae  of  "no-load"  labelling  under  the  Vanguard 
Opinion,  see  infra  text  attompanylng  notea  97-loa 

**  For  a  diacuaaion  concming  developments 
relating  to  joint  diatribution  tinuidng  imder  aection 
17(d)  since  the  adoption  of  rule  17d-3,  including  the 
Vanguard  Proceeding,  see  iafra  text  accompanying 
notes  132-142. 

**  See  Adopting  Release,  supia  note  1. 
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usets  for  distribution  either  man  or 
less  strict,  as  appropriate. 

Since  the  adoption  of  rule  12b-l.  over 
1,120  funds  (approximately  52%)  have 
adcq>ted  I2t>-1  plans  and  have  used  fund 
assets  to  pay  for  a  wide  variety  of 
distribution  expenses.  Hie  use  of  the 
rule  by  the  fund  industry  has  resulted  in 
many  distribution  practices  that  could 
not  have  been  anticipated  when  the  rule 
was  adopted.  Consequently,  in  early 
1986,  the  Conunission's  Division  of 
Investment  Management  ("Division") 
began  an  in-depth  review  of  those 
practices.  The  review  has  focused  on  a 
number  of  distribution  arrangements 
that  while  perhaps  complying  with  the 
terms  of  the  present  rule,  create 
problems  in  light  of  (i)  the  crucial  role 
ascribed  by  the  rule  to  disinterested 
directors,  (ii)  the  Commission's 
traditional  concerns  regarding  the 
conflicts  of  interest  that  are  present 
when  fund  assets  are  used  to  finance  the 
distribution  of  fund  shares,  and  (iM)  the 
need  to  enhance  fund  investors' 
understanding  of  the  nature  and  impact 
of  distribution  fees  paid  by  the  fund. 

Many  of  the  Division's  initial  concerns 
were  set  out  in  a  staff  memorandum  that 
was  made  publicly  available  in  response 
to  an  inquiry  regarding  rule  12b-l  ("Staff 
Memorandum").**  The  Staff 
Memorandum  also  sets  forth  a  number 
of  disclosure  items  that  the  Division 
would  ask  registrants  with  certain  types 
of  12b-l  plans  to  include  in  their 
registration  statements.*^  These 
disclosures  were  not  intended  as  a 
solution  to  the  problems  in  this  area,  but 
rather  as  a  means  of  giving  investors 
access  to  detailed  information  until  the 
Commission  could  respond  formally  to 
the  issues  presented.** 


**  The  Staff  Memorandum,  which  was  dated  May 
21. 1986.  waa  included  with  a  staff  reaponse  to  an 
inquiry  regarding  the  Division's  review  of  the  12b-l 
area.  See  The  Colonial  Croup.  Inc.  (pub.  avail  June 
4.198B). 

*'  The  review  of  fund  distribution  practice*  by 
the  staff  as  part  of  its  normal  review  of  disclosure 
documents  was  specifically  anticipated  by  the 
Commission  at  the  time  rule  12b-l  was  proposed. 
See  Proposing  Release,  supra  note  20. 

*•  The  Commission  has  recently  addressed 
certain  disclosure  issues  relating  to  rule  12b-l  by 
adopting  aroendmenis  to  form  N-IA  (17  CFR 
239.1SA).  the  registration  form  used  by  open-end 
management  investment  companies.  The  amended 
form  requires  the  consolidation  of  all  expense- 
related  information  in  a  table  located  near  the  front 
of  each  fund  prospectus  and  also  requires  certain 
narrative  disclosure  relating  to  12b-l  plans.  See 
Investment  Company  Act  Rel.  No.  18244  (Feb.  1. 
1988)  (53  FK  3192.  Feb.  4. 1988)  ("Fee  Table 
Amendments").  The  Commission  also  adopted 
relaledxeusions  to  the  staff  guidelines  to  form  N- 
lA. 


Sine*  the  coBunencMMBt  of  the 
Division's  review,  the  Comnyssion  and 
the  Division  have  received  advice  and 
inquiries  on  fund  distribution  from  a 
number  ttf  sources.  For  instance,  the 
Division  has  received  over  oae  thousand 
letters  from  individual  investors 
commenting  on  industry  practices  under 
rule  12b-l.  Many  of  these  investors 
expressed  the  opinion  that  the 
Commission  should  forbid  all  use  oi 
fund  assets  to  pay  for  distribution, 
characterizing  such  charges  as  "hidden 
loads."  In  other  letters,  investors 
expressed  support  for  increased 
disclosure  relating  to  12b-l  fees  and 
sales  loads,  llie  investors  also  criticized 
the  current  Commission  position  that 
funds  that  have  12b-l  plans,  but  do  not 
impose  front-end  or  deferred  sales 
loads,  can  hold  themselves  out  to  the 
public  as  "no-load"  funds.**  The 
investors  beheved  that  the  ability  of 
funds  that  charge  12b-l  fees  to  use  no- 
load  terminolo^  should  be  restricted,  if 
not  eliminated  entirely.  In  addition,  to 
comments  from  investors,  the 
Commission  and  staff  have  received  a 
number  of  inquiries  regarding  rule  12b-l 
from  members  of  f^ngN^g  req)onding 
to  constituent  complaints.*** 

The  Division's  review  has  also 
prompted  iapvt  on  rule  12b-l  from  the 
mutual  fund  industry.  In  August  1986. 
the  Investment  Company  Institute 
submitted  the  "Statement  of  the 
Investment  Company  Institute 
Regarding  the  Operation  of  Rule  12b-l 
Plans "  ("la  Statement")  to  the 
Commission."  The  ICI  Statement 
focused  on  a  number  of  areas  of  concern 
and  questions  that  had  been  raised  by 
the  DivisiraL 

Generally  speaking,  the  ICI  Statement 
argued  that:  (i)  There  is  no  evidence  of 
serious  abuse  of  rule  12b-l  by  the  fund 
industry,  and  (ii)  fund  investors  have 
found  12b-l  plans  to  be  an  attractive 
alternative  to  financing  distribution 
throus^  payment  of  a  front-end  sales 


**  The  Commission's  position  regarding  the  use  of 
the  "no-load"  label  was  taken  in  the  context  of  the 
Vanguard  Proceeding.  See  infra  text  accompanying 
notes  98-l(n. 

»•  In  response  to  one  such  inquiry  from  Rep.  John 
D.  Dingell.  Chairman  of  the  House  Committee  on 
Energy  and  Commerce,  John  Shad,  then  Chairman  of 
the  Commission,  forwarded  a  staff  memorandum 
describing  the  rule  and  the  status  of  the  Division's 
review.  See  Honorable  lohn  D.  Dingell  (pub.  avail 
Oct.  14. 1988). 

*'  The  ICI  Statement  was  included  in  Chairman 
Shad's  response  to  Chairman  Dingell.  See  id.  The 
following  discussion  is  intended  only  to  summarize 
the  overall  conclusions  and  recommendationt  made 
in  the  ICI  Statement.  Other  conclusions  and 
representations  made  by  the  ICI  on  specific  topics 
relating  to  rule  12b-l,  where  relevant,  are  discussed 
elsewhere  in  this  releaae. 


load.**  In  Uehl  of  these  conclusions,  the 
la  stated  Hurt  "radical  changes  to  Rule 
12b-l  or  in  the  Staff's  application  of  the 
Rule  would  be  a  disaervfce  to 
investocB."  **  However,  the  ICI  did  note 
that  "die  Commission  and  the  hidostry 
share  a  common  interest  in  assuring  that 
the  interests  of  mutual  fund  faivestors 
are  fully  protected"  and  that  "where  the 
operation  of  I2l>-1  plans  can  be 
improved,  apprqviate  action  should  be 
taken  and  will  be  supported  l^  the 
industry."  »* 

While  the  ICI  expressed  (he  view  that 
most,  if  not  all  present  fund  practices 
under  rule  12b-l  do  not  raise  sorious 
questions  that  would  Justify  regulatory 
change,  the  ICI  Statement  did  contain 
two  recommendatioas  for  Commission 
action.  First  tiie  ICI  stated  that  it  shared 
the  Division's  concern  over  the 
promotional  use  of  the  term  "no-load" 
where  a  fund  is  using  a  I2l>-1  plan  to 
impose  the  functional  equivalent  of 
sales  load  Accordingly,  the  IQ 
suggested  that  the  Commission  should 
prohibit  funds  diat  have  12b-l  plans  and 
make  continuing  distribution  payments 
in  excess  of  .25%  at  net  assets  annually 
from  referring  to  themselves  as  "no- 
load"  funds.**  The  ICI  also  reversed  its 
earlier  opporiiioa  to  the  Coonnission's 
fee  taUe  proposal  and  recommended 
that  the  Commission  amend  fbnn  N-lA 
to  require  "at  or  near  the  beginning  of 
the  prospectus  consecutive 
strai^tforward  tabular  presentations 
[that]  would  disclose  the  fund's  non- 
recurring charges  to  shareholders  and 
recurring  annual  expenses."  ** 


•*  Section  2(aH3S)  of  the  Act  defines  a  "lalea 
load"  at  the  difference  between  the  price  of  a 
security  to  the  public  and  that  portion  of  the 
proceeds  from  its  sale  which  it  received  and 
invested  or  held  for  investment  by  the  issuer  (or  in 
fte  case  of  a  unit  investment  truat,  by  the  depotitor 
or  trustee),  less  any  portion  of  such  difference 
deducted  fo^  trustee's  or  custodian's  feet,  inauranca 
premiums,  issue  taxes,  or  administrative  expenses 
or  fees  which  are  not  properly  diaigeable  to  sales 
or  promotional  activities.  In  the  case  of  a  periodic 
payment  plan  certificate,  "sale*  load"  includes  the 
sales  load  on  any  investment  company  aecuritiet  in 
which  the  payments  made  on  the  certificate  are 
invested,  as  well  as  the  sales  load  on  the  certificate 
itself. 

"  See  ICI  Statement,  tupm  note  52.  at  8. 

**  Id.  at  7. 

"  W.  11-12  and  33-38. 

**  Id.  at  40.  As  discussed  above,  the  Commission 
recently  amended  form  N-IA  to  require,  inter  alia,  a 
tabular  presentation  of  expenses  in  the  fund 
prtMpectus.  See  Fee  Table  Amendments,  tupro  note 
48.  Tliese  amendments  were  initially  proposed  in 
Investment  Company  Act  Rel  No.  14230  (Nov.  8, 
ige4)  (4S  FR  45171.  Nov.  15, 1884)  and  r^>ropoa«i  in 
InveetmanI  Company  Act  Rel.  No.  15032  (Ai^  18, 
1987)  (S2  FR  3201&  Aug.  2S.  1867). 
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The  CommiMion  has  learned  of  a 
number  of  praoices  that  may  suggest  a 
need  for  chan|es  in  rule  12b-l.  The 
possible  need  im  changes  does  not 
mean,  howeveiv  that  such  practices 
violate  present  irule  12b-l  or  any  other 
aspect  of  the  p^eral  securities  laws. 
The  proposal  Is  simply  an  expression  of 
possible  regulMory  adaptation  in 
response  to  thlej  developments  discussed 
in  the  release.^' 

These  practices,  which  are  the 
catalysts  for  the  amendments  to  rules 
12b-l  and  17d^  now  being  proposed, 
concern  (i)  IZbfl  plans  ("compensation 
plans")  under  Mrhich  the  level  of 
payments  to  b^  made  by  the  fund  is  not 
specifically  re)«ted  to  the  level  of 
distribution  seiiVices  to  be  provided:  (ii) 
12b-l  plans  ("Kimbursement  plans") 
that  tie  fund  pWments  to  the  level  of 
distribution  senrices  provided,  but  may 
permit  annual  Idistribution  spending  in 
excess  of  annual  payments  by  the  fund, 
with  the  expeolatlon  that  the  excess 
amounts  will  be  reimbursed  in  future 
years,  often  w|th  interest;  (iii)  the  use  of 
the  label  "no-load"  by  funds  that  have 
adopted  12b-l  plans:  (iv)  the  use  of  12b- 
1  plans  to  exceed  the  limitation  on 
maximum  sales  charges  contained  in  the 
NASD  Rules;  (hi)  the  development  and 
use  of  so-called  "defensive"  I2l>-1  plans: 
and  (vi)  joint  fi$ancing  of  distribution  by 
certain  afiiliat^  funds. 

2.  The  Developyient  and  Use  of 
"Compensatioti^'  Plans 

One  type  of  ^b-1  plan  in  present  use 
is  a  "compensation"  plan.**  The 
distinguishing  idiaracteristic  of  a 
compensation  jiilan  is  its  failure  to 
correlate  payn^ents  made  by  the  fund  to 
distribution  services  rendered  to  the 
fund.  Instead,  the  annual  level  of 
payments  is  fixed  in  advance,  typically 
as  a  percentage  of  the  fund's  average 
net  assets,  and  the  fund's  principal 
underwriter  or  other  recipient  of  the 
payments  is  eiti^wered  to  determine 
the  level  of  disitribution  services  to  be 
provided  or  puithased.  This  arragement 
could,  of  course,  result  in  the  fund 
receiving  distribution  services  that 
exceed  diet  which  could  have  otherwise 
been  purchased  with  the  amounts  paid 
under  the  plani'  •  but  the  arrangement 


*ti|e. 


**  At  tlw  MBM  t^ie.  the  exiatmoe  or  ibMiice  of* 
propoMd  amendiiiMI  to  tiic  role,  or  even  the 
•xiatence  or  abaeiiM  of  a  dlecuMion  in  the  release 
of  a  given  induatiy  tiialributkm  practice,  ii  not 
intended  to  be  an  mpnaaiaa  of  the  Commiation's 
enforcement  poaititi^  on  Mich  matter*. 

**  Thia  type  of  pUn  was  originaUy  identified  and 
labelled  in  am  8Uf  Memorandum.  See  uipn  note 
46. 

**  Acoordint  to  i|e  ICL  the  coet  of  fimd 
distrib«liaii  is.  in  tl  1^  aat^  yMM  of  a  fund,  likely  to 
exceed  payments  iS|dar  iIm  fund's  I2b-1  plan.  See 
la  Stalamant.  «iyiia  note  St  at  3.  If  tUs  occurs,  and 


could  also  result  in  the  fund  paying  an 
amount  fpr  distribution  that  exceeds 
what  could  be  considered  reasonable 
compensation  for  the  distribution 
services  actually  provided,  or,  in  an 
extreme  case,  pay  for  no  services  at 
all.*" 

Because  funds  could  make  payments 
under  compensation  plans  in  excess  of 
that  justified  by  the  services  provided, 
the  Division  requested  the  propriety  of 
compensation  plans  under  rule  12b-l, 
stating  that  the  rule  was  intended  to 
permit  funds  to  use  assets  to  pay  only 
for  actual  distribution  expenses."  The 
ICI  Statement,  on  the  other  hand,  argued 
that  rule  12b-l  permits  compensation 
plans  because  Uie  rule  does  not 
specifically  require  that  payments  be 
limited  to  actual  distribution 
expenses.*' 

While  nothing  in  present  nde  12b-l 
specifically  prohibits  compensation 
plans,  such  plans  are  a  cause  for 
regulatory  concern  because  they 
obsciue  the  role  of  fund  directors  in 
setting  the  level  of  distribution  fees.** 


the  fund  has  a  compensation  plan,  the  excess  costs 
would  be  borne  by  the  fund's  principal  underwriter 
or  other  third  party,  and  there  would  be  no  express 
expectation  that  the  costs  would  be  reimbursed  by 
the  fund  out  of  future  payments  under  the  12b-l 
plan. 

••  Fund  directors  operating  under  the  present  rule 
should  be  aware  of  the  potential  for  abuse  created 
by  compensation  plans.  Once  aware,  tlu^  should 
take  steps  to  ensure  that  the  amounts  paid  1^  the 
fimd  for  diattibution  are  reasonable  in  light  of  the 
distribution  services  that  have  been  purchased  or 
performed.  This  is  akin  to  the  standard  articulated 
by  the  United  States  Court  of  Appeals  for  the 
Second  Circuit  in  Gartenbuig  v.  Merrill  Lynch  Asset 
ManagemeaU  Ina,  6S4  F.2d  823  (2d  Or.  18B2),  cert 
denied.  461  U.S.  906  (1963)  rCartenber^f)  with 
respect  to  management  fee*  under  section  aa(b)  of 
the  Act.  In  that  case,  the  court  stated  that  the 
appropriate  standard  is  "essentially  whether  the  fee 
schedule  represento  a  diarge  within  the  range  of 
what  would  have  been  negotiated  at  arm's-length  in 
light  of  all  the  surrounding  circumstances."  684  F.2d 
at  928.  Thus,  for  the  purpose  of  making  the  requisite 
director  findings  under  present  rule  12b-l.  directors 
of  funds  with  compensation  plans  should  focus  on 
whether  the  total  estimated  12b-l  payments  satisiy 
the  Gartenberg  standard  when  considered  in  U^t  of 
the  total  estimated  level  of  services  to  be  provided 
in  exchange  for  the  payment*.  Of  course,  directon 
applying  the  Gartenbeig  standard  to  payments 
under  a  compensation  plan  would  still  have  to 
request  and  be  provided  with  estimates  and 
information  regarding  the  type  of  distribution 
services  to  be  provided  to  the  fund  under  the  plan. 
This  standard,  which  is  implicit  in  the  present  rule, 
would  be  made  explicit  by  the  proposed 
amendmenta  to  the  rule.  See  infra  notes  160-166  and 
accompanying  text 

* '  See  Staff  Memorandum,  supra  note  46. 

**  See  la  Statement  supra  note  SI.  at  67-66, 

**  The  Division's  discussion  of  compensation 
plans  in  the  Staff  Memorandum  has  engnodered 
much  discussion  of  the  prtqwiety  of  "profita"  under 
rule  12b-l.  Nothing  fai  Uie  present  rule  12b-l 
prohibite  paymente  for  distribution  ttiat  include  an 
element  of  piofit  for  the  investment  adviser. 
However,  any  level  of  profit  should  not  be 
determined  solely  by  die  recipient  of  the  payment 
as  appears  lo  be  the  case  where  a  fund's  princyal 


The  directors'  responsibilities  under  die 
rule  were  designed  to  provide  diet  die 
directors,  not  advisers  or  underwriters, 
make  the  fundamental  decisions 
regarding  distribution  spending.**  Under 
a  compensation  plan,  however, 
fundamental  decisions  such  as  the  type 
and  extent  of  distribution  services  to  be 
financed,  and  the  amotmts  to  be 
expended  for  such  services  are,  in 
important  respects,  delegated  to  the 
fund's  principal  imderwriter  or  to  some 
other  recipient  of  payments  tmder  the 
12b-l  plan.  Where  the  principal 
imderwriter  or  third  party  actually 
making  decisions  regarding  the  use  of 
fund  assets  for  distribution  is  also  the 
fund's  investment  adviser,  or  is  an 
affiliate  of  the  adviser,  the  arrangement 
may  result  in  the  very  conflict  of  interest 
that  led  to  the  Commission's  traditional 
concern  about  the  use  of  fund  assets  to 
finance  distribution.** 

3.  The  Development  and  Use  of 
"Reimbursement"  Plans 

Another  type  of  12b-l  plan  that  is  a 
cause  of  concern  has  been  labelled  a 
"reimbursement"  plan.  Under  this  type 
of  12b-l  plan,  a  fiuid  enters  into  an 
agreement  with  another  party,  typically 
the  fund's  principal  imderwriter, 
whereby  the  other  party  provides 
distribution  services  on  the  fund's 
behalf.  The  fund  agrees  to  reimburse  the 
other  party  for  specific  expenses 
incurred  in  providing  or  proctiring  the 
services.**  However,  the  plan  also 


underwriter  has  discretion  over  the  level  of 
distribution  services  to  be  provided  in  exchange  for 
a  fixed  payment  by  the  fund.  Rather,  the  level  of 
profit  if  any,  should  be  estimated  and  approved  by 
the  fund's  board  of  directors. 

**  In  determining  whether  to  implement  or 
continue  a  12b-l  plan,  fund  directon  an  required  to 
evaluate  the  tenns  of  the  plan.  This  evaluation 
requires  analysis  of  the  entire  12b-l  plsn,  including 
the  nature  and  approximate  amounts  of  the 
expenditures  to  be  made.  As  the  Commission  stated 
when  rule  12b-l  was  proposed,  "(c)ertainly  the 
directors  would  want  to  know  approximately  how 
much  was  going  to  be  q)ent  and  how."  See 
Proposing  Release,  supra  note  2a  Where 
fundamental  decisions  regarding  these  matters  have 
been  taken  out  of  the  hands  of  fund  directors  and 
are  to  be  decided  by  the  recipient  of  payments 
under  the  plaa  the  directon'  ability  to  make  this 
analysis  aiid  the  other  fudgmente  required  by  the 
rule  may  be  impaired. 
**  See  supra  note  4  and  accompanying  text 
**  Some  plans  permit  reimbursement  only  of 
"reasonable"  expenses.  These  plana,  which  may  or 
may  not  include  examples  of  what  expenses  would 
be  reasonable  (Af..  sales  commissions  not 
exceeding  a  apedfied  percentage  of  die  vahie  of  the 
shares  sold),  presunubly  give  fund  directon  the 
authority  to  refuse  to  reimburse  all  or  part  of  any 
expenditures  found  unraaaonable.  Other  plana  are 
silent  on  the  issue  of  reasonableness  although,  a* 
acknowledged  by  industry  representatives  and 
discussed  below,  all  expeditures  under  a  I2b-l  plan 
are  sub|ect  to  an  "arm's-length"  standard  similar  to 
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provides  that  aamal  payments  by  dw 
fund  cannot  exceed  a  stated  annual 
ceiMng,"  typically  oqmtsed  as  a   | 
specified  percentage  of  tiie  fund's    ' 
average  net  asset  value.** 

Some  reimbursement  plans  do  not 
permit  fund  assets  to  be  used  to 
reimburse  another  party  for  distribution 
expenditures  in  excess  of  the  annual 
ceiling.  Many  other  reimbursement 
plans  provide  that,  if  reimbursable 
expenditures  by  the  other  party  during 
the  year  exceed  the  annual  ceiling,  the 
difference  between  expenditures  and 
the  ceiling  ("excess  distribution 
spending")  will  or  may  be  totalled  and 
"carried  forward"  in  anticipation  of 
repayment  under  the  plan  in  future 
years.  The  fund  may  also  impose  a 
contingent  deferred  sales  load  ("CDSL") 
on  redeeming  shareholders  and  use  the 
CDSL  proceeds,  if  any.  to  reduce  the 
amount  of  excess  distribution  spending 
that  has  been  carried  forward.** 

Although  reimbursement  plans  and 
related  agreements  may  be  drafted  to 
create  a  legal  obligation  on  the  part  of 
the  fund  to  reimburse  excess  amounts 
previously  expended  by  the  fund's 
principal  underwriter  or  other  third 
party  on  the  fund's  behalf,^*  most  do  not 


that  applicable  to  manogemeiit  fiee«  under  section 
3e(b)  of  the  Act  as  extnenetl  by  the  court  in 
Cartenburg,  lupro  note  60. 

"  Many  I2b-1  plana,  whether  or  not 
reimbursement  plana,  specify  an  annual  ceiling  on 
payments  out  of  fimd  assets  but  give  the  directors 
discretion  to  establish  a  lower  rate  at  which 
payments  under  the  plan  will  be  made.  Such  a 
provision  permits  the  12b-l  Eees  to  be  adiustad  to 
reflect  the  fund's  aineni  need  for  distribution 
spending.  Additionally,  once  a  lower  rate  has  been 
set,  fund  directors  can  increaae  the  fee  up  to  the 
annual  ceiling  specified  in  the  plan  without 
obtaining  the  sharetwlder  approval  that  would  be 
required  if  the  ceiling  itself  bad  to  tw  raised. 

**  llere  have  also  been  a  few  12b-l  plaaa  under 
which  the  aaBaal  ceiling  on  paymants  is  expressed 
solely  or  partially  as  a  percentiWS  o<  net  sales, 
which  is  the  principal  amount  ol  total  aales  of  fund 
shares  (generally  not  induding  sales  attribuiable  to 
reinvested  dividends  and  capital  (idns 
distributions)  isinas  the  valiM  of  shares  rsdeemed 
during  the  year. 

••  A  CIKL  is  a  Silas  load  that  to  pM  by  the 
sharehoidar.  if  at  ^  at  the  Itaw  fwl  ahans  me 
redeeMd.  Tlw  amaaat  of  the  CDSL  dsdiMs  as  the 
investor  holds  land  shans  aadL  avmrtaally 
(typically  five  to  sU  years  after  paniMse),  Ike  CDSL 
is  elirainatad  siMiiely.  Ike  schsdided  dacUns  ollhe 
level  of  tha  CDSL  tsaacally  refhcis  Aat  the 
shaiehoUsr  to  payiag  for  distribiitioa  throMh  the 
fundTs  Ub-1  plan. 

«•  bi  the  case  of  a  rsiaibansaMnt  plan  that  does 
not  peimit  laimtanssMat  of  • 


contain  audi  a  provieioB.'*  Some  plwn 
and  agweniattta  are  tQent  and  odien 
spedfioally  disclaim  the  exMence  of  a 
legal  obHgatkMl  to  pay." 
Reimbursement  plans  and  related 
agreements  also  usually  provide  some 
means  by  which  the  fund  can 
permanently  halt  reimborsement  of 
amotmts  previously  expended  on  fund 
distribution,  althoti^  the  precise 
method  of  ceasing  reimbursement 
payments  varies  from  plan  to  plan.'" 
For  instance,  a  plan  might  provide  that 
reimbtu^ement  will  occur  unless  the 
fund's  disinterested  directors  decide  not 
to  reimburse  the  principal  imderwriter 
or  other  party.''*  Alternatively,  the  plan 


"  Rule  12b-1  makes  it  unlawful  for  a  fund  to 
make  any  distribution  payments  that  are  not  made 
pursuant  to  a  12b-l  plan.  Where  an  obligation  to 
reimburse  the  principal  underwriter  after 
termination  of  the  plcin  has  been  created  by  the 
terms  of  a  12b-1  plan  and  related  agreements,  any 
payments  made  by  the  fund  after  termination  to 
fuinil  the  legal  obligation  to  pay  can  still  be  said  to 
be  made  pursuant  to  the  plan.  On  the  other  hand,  if 
the  plan  and  agreements  do  not  create  a  legal 
obligation  to  pay,  any  post-termination  payments 
cannot  be  said  to  have  been  made  pursuant  to  the 
plan.  Therefore,  such  payments  would  violate  rule 
I2b-1  unless  the  fund  adopts  and  maintains  in  effect 
a  new  I2b-1  plan  that  specifically  permits  payments 
intended  to  reimburse  distribution  spending  on  the 
fund's  behalf  under  the  old  plan.  Of  course,  in  order 
to  implement  or  continue  such  a  plan,  fund  directors 
would  have  to  conclude  that  payments  for 
distribution  expenses  In  prior  years  is  reasonably 
likely  to  benefit  the  fund  and  its  current 
shareholders.  Additionally,  the  method  used  by  the 
fund  to  account  for  the  amounts  carried  forward 
will  depend  on  whether  the  fiuufs  obligation  to  pay 
is  a  legal  oltligatiim.  See  it^  notes  SZ-OB  and 
accompanying  text.  Finally,  the  existence  of  a  legal 
obligation  may  constitute  a  "twrrowing."  thereby 
raising  questions  under  sections  IS  and  13(a)(2)  of 
the  Act  (15  U.S.C  SOa-lS  and  13(a)(2]]. 

'*  In  any  event,  the  existence  or  nonexistence  of 
a  legal  obligation  to  reimburse  to  a  material  aspect 
of  the  dtotributioo  fJMnrinj  under  the  plan  and,  as 
such,  should  be  specifically  addressed  in  the  plan 
itself.  Additionally,  related  agreements  with  any 
person  that  engages  in  dutrlbutioa  spendii^  with 
the  expectation  of  reimbursement  should 
specifically  address  whether  or  not  the  fund  to 
obligated  to  repay  all  or  part  of  the  nmmmt^  spent 
by  that  party. 

^*  The  ability  of  a  fund's  directors  or 
shareholders  to  half  rsimbimament  of  amouoto 
expended  on  the  fund's  behalf  should  ba 
distinguishsd  fiom  actions  which  msrely  result  hi 
the  postponement  of  leimbwsemanL  As  disiTtsssd 
previously,  many  I2i>-1  plans  give  fiind  directors 
the  right  to  establish  a  rata  of  paymsnt  under  the 
plan  that  to  less  than  tlw  annual  oeiUng  under  the 
plan.  Sm  sqpra  note  S7.  If  fiind  dirsctoi*  ware  to 
exercise  llieir  power  undar  such  a  provision  to 
reduce  or  even  suspend  payaento  under  the  plan, 
snch  reducUon  or  suspension  would  otndottsly  have 
an  efiieci  on  the  reimbursement  of  amounto 
expended  for  fimd  disMfaatkn.  In  the  case  of  a  fund 
with  a  plan  that  parmMs  amass  distribution 
spending  la  baeanM  fansari  to  faton  yaars. 

a  gisaa  yaar  anold  siMlr  BoalMM  tha  dato  of 
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mig^t  require  ttie  cnrectora  to  terminate 
the  agfMBient  with  the  other  party,  or 
even  the  12b-l  plan  itself,^*  in  order  to 
halt  reimbursement''* 

The  uncertainties  suirounding  the 
legal  obligation  of  funds  to  reimburse 
principal  underwriters  for  excess 
distribution  spending  could  be  expected 
to  discourage  underwriters  from 
spending  large  amoimts  on  fiind 
distribution  activities.  However. 
industry  representatives  acknowledge 
that,  barring  imusual  circumstances, 
fluid  directors  will  continue  the  I2l>-1 
plan  in  effect  and  will  reimburse  the 
principal  imderwriter  or  other  third 
party,''  even  in  the  absence  of  a  legal 
obligation  to  do  so.'*  In  rehance  on  this 


"  Rule  12b-Ubn3)(iv)  reqiiires  each  related 
agreement  under  a  12b-l  plan  to  provide  for 
termination  of  the  agreement  by  a  maiority  of  the 
fund's  disinterested  directors  at  any  time.  Similarly, 
under  rule  12b-l(b)(3)(iii),  a  12b-l  plan  may  be 
terminated  at  any  time  by  e  majority  of  the  fund's 
disinterested  directors,  or  by  a  vote  of  a  majority  of 
the  fund's  outstanding  voting  secxmties.  It  should  be 
pointed  out  that  termination  of  a  12b-l  plan  would 
invariably  terminate  the  ability  of  the  principal 
underwriter  or  other  party  to  continue  spending  in 
anticipation  of  reimbirsefnent,  unless  an 
approprtote  replacement  12b-l  plan  were  adopted 
by  the  fund. 

'*  Under  the  terms  of  some  pkns.  however,  even 
termination  of  the  I2b-l  plan  would  not  be 
sufficient  to  completely  halt  reimbursement  of 
amounts  previously  expended  on  the  find's  behalf. 
Under  one  such  plan,  in  the  event  the  plan  is 
terminated  or  not  mniiuued,  the  fund  is  obligated  to 
continue  making  paymento  at  the  awTimiim  aniuial 
rate  under  the  plan  (or  the  lesser  of  (i)  the  time 
necessary  to  reimburse  the  principal  underwriter  or 
other  party  for  aU  amowrts  previously  expended  for 
fund  dtotribniiea  or  (ii)  four  yean  after  the  date  of 
termination  or  disoMitinuance  The  plan  provides, 
however,  thai  any  continuation  of  paymento  after 
terminatioH  would  be  suli)ect  to  the  approval  of  a 
majority  of  Iha  fand's  dislntarseted  directors. 
Additionally,  paymento  would  osase  if  the  fund 
directors  torminatad  or  hlled  to  raapprove  the 
principal  underwrilar's  contract  under  section  lS(b) 
of  the  Act  Finally,  even  if  the  underwriting  contract 
were  dlscowM— ad,  Iha  fund  has  staled  that 
reimburasawl  could  still  oceartf  the  parties 
entered  into  another  distribution  ly  eessBat 

'*  Fund  diiactors  may  choosa  to  allooate  all  or 
part  ofa  fimd's  I2t>-1  paymento  to  reduce  the 
ainoual  of  axosas  dtotribvtion  spending  that  has 
been  carried  fsrwaid  from  past  years.  Of  course. 
iiirh  sllnralifsn  laal  lis  iiiiiidssilils  laiihii  llm  |iIsb 
than  to  effect  hteaow.  under  rak  Ub-1.  fund 
directors  would,  in  deciding  whether  to  make  such 
paynwnts.  have  to  weight  the  benefito  of  paytaig  for 
past  dtotoOMtian  sanrioaa  gainst  the  hapad  of  suck 
paymento  on  tha  fimd  and  ito  cuirant  shareholders 
and  otherwise  satisfy  themselves  that  there  to  a 
reasonaUe  HkelflMod  that  tha  plan  will  bsnefll  the 
fund  and  tts  cmrent  sharahoMets. 

^•Tlw  la  has  stetad  Ito  baliaf  that  because 
teimlnaUon  oC  or  radical  changas  to,  Iha  provisions 
of  a  Ub-1  plan  could  "npMt  iht  I 
MVOCtattoM^patsoM  ttat  ad  iiasd  I 
could  also  **affsct  Ihalr  fadttal  i 
willhyiass  to  prutoota  tha  safe  of  ftid  shares  and 
provide  ssrdcaa  to  iharshcldsw."  had  dtoactora 
"shauMbarfJttomdtoclsar^lwtahwa 

will  coBttaaa  ito  tUb-l  pM  tsMWiaiy.'' Sw  la 


^ 
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expectatioB.  itird  parties  have 
expendad  mil^oiu  of  doUan  in  excess 
distribution  spending  in  anticipation  of 
eventual  reinraursement  under  I2b-1 
plans.** 

(a)  Reimbunement  Plans  and  the  Role 
of  Directors  UaderRule  12b-l.  The 
implementatipii  or  continuation  of  a 
reinibursemeat  plan  by  a  fund  may 
create  two  mum  problenu  which  are 
related  to  eacfi  other,  lliese  problems 
threaten  to  uQ^ennine  the  primary 
safeguard  prohrided  by  the  rule,  namely 
the  crucial  rol^  of  fimd  directors, 
particularly  ti^  disinterested  directors, 
in  making  dedpioos  relating  to 
distribaticMi  njandng. 

The  first  pr^lem  is  tiiat  the  existence 
3f  a  large  amMnt  of  unreimbursed 
excess  distrib^tioa  spending  carried 
lorwaid  bom  Idrior  years  nay  make  a 
fund's  dJrectajrk  rrinctanteidMr  to 
discontiniie  the  12b-l  plan  or  reduce  the 
imounts  PoyalMo  under  the  plan,  even  in 
ircumstanoBiiunder  which  it  is  in  the 
lest  interest  i^f  the  fund  to  do  so.  Fund 
lirectors  mayjieel  a  constraint  despite 
he  absence  ojfiany  legal  obligation  to 
eimburse  thejii|e  amounts.** 

Becaoae  payments  under  a  fund's  12b- 
l  plan  are  typify  subiect  to  a  ceiling 
hat  is  based  o|i  a  percentage  of  the 
Fund's  averag^inet  asset  value,  actual 
payments  uiid^r  the  plan  during  the 
early  years  of  the  fund  may  be  relatively 


SutoNsk  Mvra  ^lt■  SI.  •!  «a.  WUk  Ih* 
Comnriwiaa  doMJSo'  aece— rily  igr—  wiHi  tfaia 
characterisation  of  the  circumstancea  under  which 
the  fiduciary  duti««  of  hind  directore  would  raquire 
lanuMttoB  or  aodificaiioa  of  the  iiBd't  Ub-1  plan, 
the  iCTc  poaWMi  14  indicative  of  iht  pfw«itti« 
industry  attitude  t^rdinji  ilie  tanaioaiion  of  12b-l 
plant. 

'*  For  exaapie.  4unns  unp  fiacai  y«ar.  tiw 
distributor  of  one  if«nd  eupKiMted  appiwdaateiy 
S37.M0J00  on  huKJ  disintNicioo  ««rfnftf.  while 
receiviag  t9&e«BjM»  in  i^i>-i  tmymmtm  Iraa  the 
huid  and  appraxiaiktUHy  SiSJ4&aao  !■  CDSL 
payment*  froB  redeemng  tand  ahaMhoida*.  toea 
"*-'  •"•^  *  r'r~nT  mif  frmi  prnrnaili  airaadari 
actual  distribttiiat  expandmira*  daring  the  year,  the 
exoaaa  aBoaals  «v^re  used  10  iwfaM*  I 
exoeea  dJetribatJchj  niiartini  eairii 
prior  yeanw  HowMh.  even  aftar  Hda  i 
amount  eairiad  fanvard  m  amid|ialion  of  firiare 
reimbateewMit  at^V  totaled  approKtenlaiy 
$104  ANuBOSi  TW  tilMntereeied  dkedon  of  the  tad 
in  quaeticn  have  Mtafauned  that  the  tad  ie  aidar 
no  contonciaal  oMi|aiMM  to  reiaifaane  the 
diatritaalar  far  ax^^  dMtribnaan  epaadiiv  canttod 
forwatd  in  the  avMt  the  pta  i*  laminatad  or 
diirciltaad  Ho44var,  with  iMpaci  to  awoanta 
eirpandid  srfar  loi  »e  dale  of  the  diwelore'  ta«i» 
the  dialiibDiar  ha^  adviaed  the  tad  that  if  the  plan 
is  tanalnatad.  it  a^y  assert  a  clajai  for 
reimbursement  Aji:  of  February  28. 1987.  the  amount 
of  nnreiaibmaed  a^^penses  iacuned  by  the 
distrflwlcw  prior  14)  the  date  of  the  diractoft' findii^ 
stood  at  approxioMlely  S\*iJSItfaaa.  5te  SEC  File 
Naa-B2S7& 

•B  Even  if  the  plan  u  terminated,  the  eristsnce  of 
a  laiye  aaiount  ofuSirrimbursed  trpmiiii  mey 
impel  die  dtradoialo  adopt  a  ruplacemant  12b-l 
plaa  that  paimita  baymani  of  the  amounts 
unreiaib«nad  unc  ^  the  old  plan. 


small.  On  the  Other  hand,  the  fand's 
principal  undarwriter  or  soma  other 
party  may  engage  in  a  hi^  levd  of 
excess  distribation  qiendiuig  during 
these  eariy  years,  partkailariy  if 
payments  are  being  made  for  fa^  cost 
items  such  as  sales  commiasiaiis  to 
persons  that  sell  fund  shares.  Where  a 
reimbursement  plan  results  in  low 
payments  by  the  fiwd  and  high 
expenditures  on  the  fund's  behalC  die 
amount  of  excess  distribution  spending 
for  which  the  principal  underwriter  or 
other  third  party  expects  to  be 
reimbursed  may  become  quite  large, 
both  in  absolute  dollar  teinis  and  as  a 
percentage  of  a  fund's  net  assets.** 

In  an  extreme  case,  the  amounts 
carried  forward  may  rapidly  become  so 
large  that  termination  of  the  fund's  12b- 
1  plan,  or  a  reduction  in  the  level  of  fimd 
payments  under  tite  plan,  could 
adversely  affect  the  financial  well-being 
of  the  other  party.  Moreover,  if  the  other 
party  is  an  affiliute  of  the  food's 
investment  adviser,  tenninetion  or 
reduction  of  hind  payments  under  die 
plan  could  also  have  an  adverse  effect 
on  the  adviser.  Even  disinterested 
directors  that  are  genuinely  independent 
of  fund  management  may  become 
reluctant  to  discontinue  a  12b-l  plan  or 
reduce  the  level  of  payments  imder  the 
plan  if  such  acooo  would  have  a  serious 
detrimental  impact  on  the  fund's 
principal  underwriter  or  adviser.** 

The  reluctance  of  fund  directors  to 
terminate  a  reimtmrseoient  plan  or 
reduce  the  level  of  payments  under  it 
leads  to  the  second  problem,  which 
relates  to  the  role  of  fund  directore  in 
approving  distribution  expenditures,  fai 
adopting  role  I2t>-1,  the  Commission 
anticipated  tliat  a  fund's  directors, 
especially  its  disinterested  directore. 
would  approve  in  advance  the  extent  to 
whitdi  fund  assets  would  be  used  for 
distribution.  Such  prior  approval  was 
deemed  crucial  in  light  of  tiie 
responsibihty  of  ttie  directore  to 
determine  that  the  use  of  fund  assets  for 
distribution  is  consistent  with  the  best 
interests  of  the  fund  and  its 
shareholdere.  Many  funds  that  have 
adopted  reimbunement  plans,  however, 
appear  to  have  limited  the  involvement 
of  fund  directore  to:  (i)  Approving 
categories  of  reimbursable  distribution 
expenses.  (U)  establishing  an  annual 
ceiling  on  actual  payments  by  tlie  fund 


*■  The  level  of  unreimbursed  excess  distribation 
spending  as  a  percentage  of  a  fund's  nat  aaset*  aiay 
alao  be  affected  by  mariiet  activity.  An  event  aach 
as  the  stock  market  break  of  October  ISi  1987, 
would  dramatically  increase  that  percentage, 
especially  as  compared  to  the  stnu^iaaikat 
advance*  that  preceded  that  date. 

*'  See,  e^„  supra  note  80. 


under  tha  phm.  ami  (ifl)  reviewing 
expewdilMee  ler  tend  diatiuiuHPD  one 
quarterly  beeie.  Tte  iavohrsment  of  the 
directore  in  defennining  how  much  is 
actually  qNBt  for  distrttmtion  is 
therefore  often  quite  hmitad  Instead, 
decisions  as  to  die  level  of  total 
distributian  spending  on  the  fund's 
behalf  (which  may  be  far  in  excess  of 
the  amiael  ceiling)  are  made  I7 1^ 
fimd's  principal  anderwriter,  with  little 
or  no  prior  input  or  approval  from  the 
fimd'a  directors.  Yet,  under  die  most 
reiniburscaient  plans,  once  the  amounts 
have  been  apent,  the  fund  is  likely  to 
reimburse  thoae  amounts. 

(bj  The  Impact  of  Reimbunement 
Plans  on  Fund  Shareholders.  Many  of 
die  distribution  financing  techniques 
that  have  been  developed  imder  rale 
12b-l,  including  reimbursement  plans, 
have  been  developed  in  an  attempt  by 
the  mutual  fimd  industry  to  offer 
investore  a  product  that  charges 
distribution  costs  over  a  period  of 
several  jreare  instead  of  imposing  a 
fitmt-end  sales  load.**  Allowing 
investore  to  defer  payment  of 
distribution  expenses  may  benefit 
investors,  as  long  as  total  distribution 
expenses  are  allocated  among  those 
investore  on  an  equitable  basis  diat 
reflects  the  benefits  derived  by  each 
shareholder  or  group  of  shareholdere.** 
However,  using  reimbursement  plans  to 
°  defer  investor  payments  for  distribution 
may  not  have  this  result.  Rather,  a 
reimbunement  plan  may  result  in  futtire 
fund  shareholdere  bearing  the  burden  of 
reimbursing  the  fund's  principal 
underwriter  for  distribution  spending 
that  primarily  benefits  current  hmd 
shardioldere. 

When  an  investor  purchases  shares  of 
a  fund  that  has  a  reimbursement  plan, 
the  fiind's  principal  underwriter 
typically  aiivances  on  the  fund's  behalf 
the  cost  of  certain  distribution  expenses 
associated  utith  the  sale  of  fund  shares, 
such  ms  the  amount  of  any  Bales 
commission  paid  to  the  selling  broker- 
dealer.  At  least  in  the  early  yean  of  a 
fund's  existence,  the  total  of  such 
advances  is  likely  to  exceed  payments 


**  SeetmmmUy  Kl  Statement  supra  note  81.  at 
20-33. 

**  In  raeegnition  of  the  banefiis  thet  BMy  aocroe 
to  shaianoUaff*  nan  deferred  distnbalion  financing 
'  e  ConaaiaaKMi  will  oonaider 
r  to  prapoaa  a  rale  thai  would  provide  bnad 
exemptive  loiiaf  to  paiait  funds  to  chaia*  aaiaa 
load*  on  a  dafaiad  haais.  Sucli  a  rule  would  giva 
funda  the  tadMlity  to  promdr  Uie  benefit*  of 
dafanal  wilhonl  the  diSkaiiie*  inherent  in  Ub-l 
plana.  Tha  haaefit*  of  defarmw  payment  far 
diatriimlton  staa  pri^wily  fron  Ike  aWi^y  af  the 
inveetar  to  have  man  money  inv*«wd  in  dM  tad  at 
the  Hna  «f  piachaae  than  woiM  oe  ifea  ease  if  a 
I  sale*  load  were  imo>».mt 


made  under  the  12b-l  plan,  with  the 
result  that  excess  distribution  spending 
may  be  earned  forward  in  anticipation 
of  reimbursement  in  future  years.  The 
theory  behind  reimbursement  plans  that 
permit  excess  distribution  spending  to 
be  carried  forward  in  this  manner  is  that 
each  shareholder  will  eventually  pay 
sufficient  amounts  through  the  12b-l  fee 
to  cover  the  expenditures  incurred  on 
the  fund's  behalf  as  a  result  of  that 
shareholder's  purchase.  As  long  as  the 
shareholder  remains  in  the  fund  for  a 
sufficient  period  of  time  to  allow  this  to 
occur,  the  burden  of  excess  distribution 
spending  is  theoretically  borne  by  the 
primary  beneficiaries  of  such 
spending.** 

While  in  theory  each  shareholder  in  a 
fund  that  has  a  reimbursement  plan 
should  pay  an  amount  for  distribution 
that  is  sufficient  to  cover  the  distribution 
expenses  incurred  on  his  behalf,  such  a 
result  is  far  from  certain.  For  instance, 
an  investor  may  redeem  fund  shares 
before  the  amounts  expended  on  his 
behalf  have  been  fully  recovered 
through  payments  under  the  12b-l  plan. 
While  some  funds  have  imposed  CDSLs 
on  redeeming  shareholders  in  an 
attempt  to  impose  on  each  shareholder  a 
fair  share  of  the  distribution  expenses, 
not  all  funds  impose  CD^a  Moreover, 
even  where  a  CDSL  is  imposed,  factors 
such  as  a  decline  in  the  net  asset  value 
per  share  of  the  fund,**  or  an  exchange 
from  the  fund  to  another  fund.*^  may 


■*  If  ■  ftind's  prindpal  undanwriter  couistently 
•pends  mara  for  dutributioa  than  fund  payment! 
under  the  plan,  it  it  likely  that  an  invaator's  I2t>-1 
payment  will  be  uaed  to  finance  die  entiy  into  the 
fund  of  new  ihaieholdera,  rather  than  b^  uaed  to 
reimlMine  any  amounta  canied  forward.  However, 
■ince  the  need  for  laiue  amounts  of  diitribution 
■pending  decreaaee  as  a  fond  matorea.  it  reaionably 
may  be  expected  that,  eventually,  the  12b-l 
payment*  made  by  thoae  new  shareholders  (or  later 
shareholders)  will  be  uaed  to  reimburse  the 
underwriter. 

■*  The  rate  of  fund  payments  under  a  12b-l  plan 
ia  often  calculated  as  a  percentage  of  the  fund's 
average  net  aaaet  value.  Similarly,  a  typical  CDSL  is 
calculated  as  a  stated  percentage  of  the  ihsaer  of  the 
purchaae  price  of  ttte  shares  redeemed  or  the  same 
percentage  of  dM  net  asset  value  of  thoM  tharas  at 
the  time  of  redemption,  if  die  vahw  of  fund  shares 
declinea,  both  die  level  of  Ut>-1  payments 
attfibotable  to  die  shareholder  and  dia  CDSL  paid 
on  redanplian  %riU  be  leduoed.  makii«  it  lesa  likely 
diat  die  comMnatioa  of  die  two  chaiges  ivUl  be 
sufficient  to  offMt  die  amounts  expended  to  make 
die  original  aale  of  die  shares  to  die  faivestor. 

"  Where  an  investor  exercises  an  exchange 
privUege  and  exchanges  die  shares  of  one  CDSL 
fund  for  anodier,  die  CD6L  ia  typiodly  not  paid  at 
die  dme  of  the  exchange.  Radier,  payment  U 
postponed  nnUI  die  shareholder  radaems  die 
•cquind  sharea.  See  Ittvaatment  Company  Act  ReL 
Na  U40«  (Dec  2a.  ISSB)  (SI  FR  47aa0i  Dec.  31, 1986) 
(prapoatag  raia  lla.9  under  die  Act)  at  text 
•ccompanying  n.ie.  Where  Ub-l  foe*  or  <3)SU  ara 
paid  by  die  aharehoidar  altar  die  exchai^e.  die 
aharahotder  ouy  avoid  paying  any  12b-l  faea  or 
CDSL*  dMi  cooid  be  wed  to  offaet  dw  expwidilures 


prevent  die  full  amount  of  the 
expenditures  from  being  re(K)vered. 
Where  the  shareholder  leaves  a  fund 
without  having  fully  repaid  the 
expenditures  made  to  sell  his  shares,  the 
excess  costs  are  borne  by  the  remaining 
shareholders.** 

fc)  Accounting  for  Excess  Distribution 
Spending  Under  a  Reimbursement  Plan. 
Another  set  of  questions  concerning 
reimbursement  plans  relates  to  whether 
excess  distribution  spending  carried 
forward  in  anticipation  of 
reimbursement  should  be  treated  as  a 
liability  of  the  fund  for  accounting 
purposes.  Shortly  after  the 
Commissim's  staff  began  its  review  of 
the  use  of  rule  12b-l  by  the  fund 
industry,  the  staff  encountered  several 
types  of  reimbursement  plans.  Certain  of 
these  plans  specifically  created  an 
obligation  on  the  part  of  the  fund  to 
repay,  in  the  event  the  plan  was 
terminated,  all  or  part  of  the  excess 
distribution  spending  done  in 
anticipation  of  reimbursement  Other 
reimbursement  plans  were  silent  on  the 
issue  of  vidiether  the  fund  was  obligated 
to  pay  in  the  event  of  tennination.*' 


made  on  behalf  of  die  fund  originally  putchaaad. 
The  fund'*  undatwritar  (aince  fonda  typically  ahaia 
die  aame  undacwrller)  wovld  cooUnue  to  receive 
approximataiy  the  aaoM  amount  from  die  inveator. 
but  die  amoonta  expanded  in  connoctton  widi  Um 
investor**  original  pwchaae  diat  ware  not  iw»vef«d 
prior  to  die  exchange  would  be  borne  by  die 
remaining  fovaators  in  dm  exchanged  fund.  The 
inequitiea  diat  may  be  cauaed  by  an  exchange  could 
be  mitigated  or  eliminatad  by  an  approptiate  ayatam 
for  tracking  12b-l  paymenta  and  CDSLa  and  giving 
credit  for  auch  paymenU  to  die  fiind  originally 
acquired.  However,  die  Commiaaion  i*  not  aware  of 
any  fund  complexea  diat  have  inatituted  such 
procedures,  and.  depending  on  die  procedurea  uaed. 
such  arrangamenta  may  involve  the  funda  in  a 
situation  implicating  rule  17d-l. 

*■  Anodier  inatanoa  of  die  benefito  and  burdens 
of  a  I2b-1  plan  falling  on  different  groupa  of 
aharsholdera  ia  found  in  the  practice  of  accruing 
amounts  to  be  used  for  diataibutton  under  a  12b-l 
plan  at  a  rate  diat  exceeda  die  level  of  current 
distribttdon  spending  by  die  fund,  an  obverse  of  die 
"cany  forward"  mediod.  Thia  pracUce  may  be 
appropriate  where  die  additional  amounta  accrued, 
but  not  paid,  are  Ukely  to  be  qient  on  diatribuUon  in 
die  near  foture.  However,  a  proUam  ariaaa  where 
die  accrued  amounta  far  exceed  diat  level.  When 
diis  occurs,  die  burden  of  die  additional  amounta 
being  acauad  ia  being  borne  by  exiating  fund 
•harehoMars,  who  auffsr  an  immediate  reduction  in 
die  net  aaaet  vahw  of  dieir  ahaiet.  On  die  odier 
hand,  the  benefits  to  be  derived  tken  die  additional 
amounta  accnwd  will  not  occur  uiMil  the  aiMwnts 
are  spent,  by  which  time  die  shareholders  that  bore 
dM  burden  of  die  accnal  may  have  ledemned  dieir 
sharsa.  Such  a  ytiaa  imbalance  of  die  benefita  and 
bwdens  of  Ub-1  paymenta  oouid  make  It  difficult 
for  fund  directors  to  ooodnde  dmt  die  plan  is 
reaaonabiy  Ukaiy  to  benefit  die  fond  and  its 
shareholders.  The  prapoaad  amendments  would 
require  directofs  to  determhie  whether  such  an 
imbalance  exials  and  to  take  apprepriate  corrective 
action.  See  infra  notea  lS7-lse  and  accompanying 
text 

**  Aa  noted  above,  die  exiatence  or  abeence  of  a 
fund's  legal  obligation  to  pay  in  die  event  of 
terminaUon  ia  a  material  aspect  of  die  Ub-l  plan 


Moreover,  fimds  with  both  kinds  of 
plans  often  paid  "interest"  or  other 
carrying  charges  on  the  amoimt  carried 
forward.**  Because  none  of  these  funds 
was  reflecting  the  existence  of  the 
amount  carried  forward  in  anticipation 
of  reimbursement  in  their  financial 
statements,  the  staff  began  inquiring,  as 
part  of  its  review  of  registration 
statements  filed  by  such  funds,  whether 
those  financial  statements  had  been 
prepared  in  accordance  with  generally 
accepted  accoimting  principles 
("GAAF').*» 

Briefly,  the  staff's  position  with  ^ 

respect  to  the  accoimting  treatment  of 
amoimts  carried  forward  imder  a 
reimbursement  plan  was  that  the 
amoimts  may  represent,  in  certain  cases, 
a  "liability"  that  U  probable  of  being 
discharged  in  the  future.  CoHuequently, 
the  staff  maintained  that  a  fimd  should 
be  required  to  estimate  Uie  amount  that 
was  probable  of  being  dischaiged.**  to 
include  that  amount  as  a  liability  on  its 
balance  sheet,  and  to  include  the 
amoimt  as  a  current  expense  on  its 
income  statement** 

In  response  to  the  staff's  position,  the 
fund  industry  raised  a  number  of 
objections  which  were  summarized  in 
the  ICI  Statement**  The  main  argument 
was  that  the  amounts  carried  forward 
could  not  be  considered  a  liability  of  the 
fund  because,  in  many  cases,  the 
principal  underwriter  would  have  no 
legal  right  to  reimbursement  if  the  fund's 


and.  as  such,  must  be  addressed  specifically  in  die 
plan  and  the  related  agreements.  See  eupra  note  71. 

*"  II  haa  been  argued  dial  such  chaiges  are 
Juatiflable  because  die  principle  underwriter  ia 
advancing  sums  on  die  fond's  behalf  and  should  be 
entitled  to  intareat  paymenta.  See  IQ  Statement, 
Mupra  note  SL  at  78-79.  While  inleieat  paymenU  are 
not  prohibited  by  die  rule,  either  aa  it  now  existo  or 
a*  it  i*  propoeed  to  be  amended,  fond  direciois  dial 
anxove  die  payment  of  intereat  under  a  12b-l  plan 
muat  examine  carefully  die  tale  of  interest  chafed 
to  determine  whedier  dial  rata  ia  widiin  die  range  of 
what  wouM  have  been  negotiated  at  aim's-lengdi 
between  die  partiaa.  In  diis  regard,  it  «n>uk)  be 
apprapriate  far  die  directors  to  examine  die 
underwriter's  own  coat  of  financing  and  alao  to 
compare  die  rata  to  be  charged  with  the  rate  die 
fund  could  expect  to  pay  if  it  were  to  borrow 
comparable  auma  diradly  from  a  bank.  It  should 
alao  be  noted  that  die  existence  of  interest  or 
carrying  chaigsa  aarkiusly  diminiahea  any  benefits 
investors  may  obtain  frtn  deferring  the  payment  of 
aalaa  chaigea.  presumabiy  makii«  it  more  difflcalt 
for  diraetor*  to  make  die  "benefit"  findii^  required 
by  die  rule. 

*■  See  Staff  Memorandum,  aifira  note  48,  at  21- 
22. 

**  Asanvlahned  by  die  staff,  diis  aadmaUon 
wodd  reflect  CDSLs  likely  to  be  paid  by  inveators  if 
the  procaada  of  tach  loads  were  to  be  uaed  to 
radaoe  die  amount  carried  forward  in  anticipation 
of  reimbursement 

**  tf  the  amounts  carried  forward  repreaent  a 
UaWlity,  piiymant  of  which  ia  probabie,  such 
accounting  treatment  would  be  required  by  GAAP, 

**  Sm  la  SUtement  evpra  note  51,  at  7R-9a 
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12b-l  plan  Hfjere  tenninated.'* 
Moreover,  tte  \Ck  aifued  that  if  the 
Amd  were  Mally  obUgated  to  pay  after 
tenninattonj  GAAP  would  not  raqoire 
that  an  amo^it  be  accmad  aa  a  iiafaility 
becanae  thej^mountt  are  not  nibject  to 
"reasooablaf stimation"  under  Financial 
Accounting  Btandards  Na  S  ('¥AS  5"), 
entitled  "Adpounting  For 
ConHngeodra,"  •• 

The  amended  rule  would  recognize 
that  the  proper  accounting  treatment  of 
amounts  caqrted  forward  in  anticipation 
of  reimburseisent  must  necessarily  vary 
according  to  the  circumstances  of  each 
particular  caae.  However,  in  detenninii^ 
whether  any  or  all  amounts  carried 
forward  sfaowd  be  accrued  as  a  liability 
of  the  fund  a*d  treated  as  a  cunrent 
expense,  th^  following  factors  should  be 
considered: 

(1)  Fund  dinactors  under  rale  I2b-1.  under 
certain  drcunlitances,  may  be  required  to 
tenninate  a  1^1  plan  or  a  related  agreement 
in  order  to  ac^  (n  a  manner  consiatent  with 
their  fideciary  obligations.  Conse<|aendy, 
unless  the  12b-jt  plaa  or  relatod  agreement 
■pedficalty  oMites  a  legal  obMgatiaB  onthe 
part  of  the  fH44  to  pay  all  or  part  of  die 
amounU  caniad  ktwaid  after  lemiMtion  of 


CaoeepliNgiS 

j.  a  ■'liaiiiUty"txteU  only  tf 
icteitotiGS  art  preaent  (1)  Th« 
a  ptMSBt  duty  or 
■MM  eatitiM  that  tntafla  a 
Man  iiaiuiar  or  aaa  of 
detarminahla  vmaX  or  on 
mpauibflity  muat  obligate 
laavliititliMlaarBO 


Statement  ol 

(Dec.  1SS5)  ('Ti 

three  eaaenUal 

liatiHity 

reipoaaMlily 

•ettlemeal  by 

asaela  at  a  i\ 

demand:  (2) 

apartiailar 

ditcretiflata 

traBiactkM  or 

muat  have  abaadb  hapyenad.  The  ICI  aisuad  tfiat 

ameoita  canied  fanwd  tl)  did  not  awet  tba  BrM 

diacaderiaMc  i44Mna  tlMn  ie  no  legal  aWgalfcin  to 

pay  after  tenninaliOK  (Z)  did  not  meet  tlie  second 

characterisic  t>ec«use.  in  the  absence  of  a  Iqal 

obligation  to  pay  altar  temiinatiaB.  the  IniMi  has 

diaaetion  to  tefMnata  the  plan  and  avoid  soch 

payments;  and  (n  did  not  meet  the  third 

diaractertatic  b(|4aDse  the  ongoing  serricei  to  be 

provided,  for  whitfi  the  undeiwiilar  it  canqieasatad 

pursnant  to  the  plan,  have  not  been  coaipletad.  Sm 

la  Stetement  t^ipn  note  SI.  at  SS-SI.  The  Ka  also 

argaMi  that,  eveiilif  amouBto  cuitad  farweid  coaM 

be  called  a  "Kaliilty."  thoae  amoonta  woold  not 

have  to  be  accnM  becaaae  payment  it  not 

"probable."  ^v«h  the  ability  of  a  faMrt  dtow:tan  or 

shareholdert  to  l4nBiaate  the  plan  (in  the  abaenca 

of  an  agreement  :tt>  oontinue  paywits  to  the 

undannMar  aAil■ka^nhlatlaa^  M  at  SI-SB. 

*■  With  reapeif  to  fanda  liMt  dwige  CD9U.  the 
la  argued  that  because  CD6L  pracaadt  art  need  to 
repay  a  pottioB  •(  the  aaMMnt  cantod  fonvaid  and 
because  the  tm^ifA  of  tadi  lauiitili  dtpaadt  oa 
variables  such  aa  |tha  inrtdawtii  aad  aaoaal  «f 
redemptioaa.  the  iMmar  tkat-wW  aetaaOy  be  paid 
out  of  had  asaeto  rannot  raatfably  be  eaMmatad. 
Moaaovar.  CMO  Mhara  a  CD8L  itaal  kapeaad.  the 
la  aigaed  thai  ijs^swbU  oaaaMttoa^CaaMMtf 
canted  fsTOBid  U  made  kapattiUe  by  a  oa^bar  of 
faetoci  that  at4  *•  l^el  e<aalae  and 
redemptioaa  of  lb  id  aharta  and  caaao  cfaangaa  hi 
the  vahie  of  the  Uad't  paeiMia.  Tha  n  atgaaa  that. 


becaaaa  Ub-l  i^  are  baaad  OB  the  iMd-a  hvri  ef 
net  aaaets.  the  afatunt  to  ba  acenwd  < 
reasoMfaiy  batfltmatat  U.  at  SB, 


the  plan.  Ike  oootineatfoB  I 

thr  plnn  rsnnnl  ha  litiend  "piiihulile." 

(2)  Wh«e  a  fand  ia  legally  obUgatad  to  pay 
all  or  part  of  the  tmanad.  caniad  farward  in 
the  event  the  plen  or  agnenant  is 
terminated,  urtwtherlhe  amoont  to  be  paid 
aftr  tennination  ehoeld  be  aconad  as  a 
liability  of  the  fimd  wiU  depend  oo  whether 
such  asMwat  can  be  reaaonably  eatinated: 

(3)  If  the  Aind  is  legally  ohUgaled  to  pay  in 
die  event  the  plan  or  i^eemenl  is 
terminated,  amwinte  cairiad  farward  that 
represent  payments  for  specific  services 
previously  provided  to  the  hmd  (or 
reimbursement  for  fp*cifi<7  expenditure! 
previously  sude  on  die  hind's  bdialf)  can  be 
reasonably  estimated,  nottrithstanding  that 
the  principal  underwriter  or  other  party  may 
be  required  to  provide  additional  services  or 
to  make  additional  expenditures;  and 

(4)  Where  the  amoont  carried  forward 
exceeds  the  mavtmum  level  of  CDSL 
proceeds  that  could  possibly  be  received,  the 
excess  amounts  should  be  estimated  and 
accraed  if  the  fond  is  legally  obligated  to  pay 
thoae  amoonts  in  the  event  of  termination. 

4.  The  Use  of  the  "No-Load"  Ubel  by 
Funds  That  Pay  for  Distribution  Out  of 
Fimd  Assets 

Aa  noted  above,  in  both  the  Advance 
Notice  Release  and  the  Propoaing 
Releaae,  the  Commiaaton  took  die 
position  tiiat  it  would  be  inappropriate 
for  a  fund  that  bears  distributian 
expenses  out  of  its  aasets.  but  that  does 
not  charge  a  sales  load,  to  refn  to  itself 
as  a  "no-load"  fund  or  use  equivalent 
terminology.  This  position  was 
originally  taken  in  a  tamporary  order 
granted  in  the  Vanguard  ftoceetfing, 
which  arose  otit  of  an  appUcation  fay  the 
Vanguard  funds  to  interniBlize  *^  and 
jointly  finance  the  distribution  of  their 
sharea.**  In  die  Adopting  Releaae.  the 


I  QUQMmOO  Oi 


*^5Sat«^pmaotoSfarai 
iBtonaiiaiiaBoffaBdi 

**  5ae  hMtalBMM  Coaipaay  Act  Rel.  No.  9827. 
»upn  aoto  S*.  h  Vtn,  the  managaiuem  and 
ttvBBiiiHtntivs  JnncuOiis  of  uW  niiQi  in  tno 
Vangnard  9«ap  ware  intemattxad.  with  the  result 
that  the  fandt  canttttued  to  receive  only  investment 
advlsofy  and  distribution  services  from  Wellington 
Management  Company,  the  brad's  investment 
advisor  and  priodpal  tmdarwriter.  All  otfier 
management  and  adaiinlttiativa  functiaaa  were 
provided  by  the  Vangnard  Gronp  Inc.  ("VGT').  a 
service  nompeny  wholly  owned  by  the  fands  in 
proportioa  to  their  relative  ast  aaeett.  In  1977.  the 
directors  of  the  Vanipiardftaida  approved  a 
propoeal  to  ialamaliaa  the  maiiMliag  and 
■"rtriNtinw  nf  sharat  htaed  hj  the  Vangaard  fiinils 
thraagh  VaopMfd  Marimiag  CorponitiaK  a 
subaUiaiy  of  VOL  Iht  Vm«Hid  Awaediiv 
devaiapad  ant  of  an  appHcaliee  Hied  by  VQ  and 
the  VanpHfd  fiaidt  eaaidag  approval.aadar  sectian 
I7(d|  aad  laie  V^%  to  Iwpl  iiMBt  the 
llsniaWiatloa  of  the  diaa»uMuB  IbwMea.  TTw ,    ^ 
IntamelhatioB  of  mewagtmaBt  by  die  Vangnard 
fands  is  dtooMaed  in  ewre  detafl  ta  the  Vangaard 
Opinion.  «(«wa  noto4S.  at  notes  13-17  and 
accompanying  text   - , 


CoBiwIsaion  restated  the  position  diat 
the  uaa  of  die  "no^ood"  labd  hf  fdnds 
paying  for  tliatribntion  wotdd  be 
improper,  bat  stated  diet  it  would  give 
further  conaidaratkm  to  the  tssoe  in  die 
ooDtaxt  of  the  Vangaard  IVoceedfaig. 
which  waa  atill  pending  at  tint  time. 

Four  months  after  the  adoption  of  rule 
12b-l.  the  Commiaaifm  isaoed  an 
opinion  in  die  Vanguard  I^oceeding  (the 
"Vanguard  Opinion")  and  granted  die 
applicants  an  order  approving  the  Joint 
distribution  arrangement**  In  the 
Vanguard  Opfadon.  the  Coouniseion 
detmninad  that  the  Vanguard  funds 
conld  oae  the  tena  "no-load."  even 
diough  distribotian  ooata  were  financed 
out  of  fund  aaaets.  F^irther,  the 
Commission  stated  that  other  no-load 
funda  that  elect  to  use  fund  asaete  to 
finance  the  coata  oi  diatribution  in  '] 
compliance  with  rule  12b-l  could 
continue  to  use  "no-load" 
terminokigy.  ^''^  However,  the 
Commission  alao  stated  that  in  light  of 
shifting  mutual  fund  practices,  it  would 
be  examining  in  the  fiiture  the  use  of 
"no-load"  tenninology  by  Innda  and 
fund  complexea  bearing  distribution 
expenses. 

Since  the  issuance  of  the  Vanguard 
Opinion,  funds  that  pay  for  distribution 
out  of  asseta  and  that  do  not  impose  a 
sales  load  on  investors  have  routinely 
held  themselves  out  to  the  public  aa  "no* 
hMcT  funda.***  lUs  practice  eniarendy 
has  led  to  considerable  investor 
confusion,  as  evidenced  by  a  large 
number  of  investor  conqilainta  received 
by  the  Commission  *"«  Members  of  die 
fund  indostry  also  have  suggested  that 
the  Commission  shtrald  modify  its 
position  on  die  use  of  no-load  labelling 
by  funda  with  12b-l  plans.  As  discussed 
above,  the  ICI  haa  recommended  thet 
funds  that  amraaDy  pay  more  dian  .25% 
of  average  net  assets  for  distribution 
should  not  be  allowed  to  use  the  no-load 
label.  Thia  recommendation  was  based 


**  Ste  Vanguard  Opinion.  «ywe  note  4S. 

•M  iB  MaoU^  its  oaadaatoa.  dw  t 
notod  that  iharaholdan  of  no-load  fanda  had  ha^ 
been  iadiractly  sistisiJ  disatbuMon  saipwmse  to 
cases  where  tte  fund's  investment  adviser  used  a 
poftioB  of  its  adviaory  fse  to  pay  iar  maifcetiag 
costs.  The  Commisaion  alao  noted  diat  in  l^t  of 
the  recent  adoptioa  of  rule  I2b-1,  investors  is  funds 
diet  charged  no  tales  loada  could  no  kwger  astume 
thai  fund  aaaets  would  not  be  used  to  pronote  the 
sale  of  fdad  diarts. 

'*'  The  Commissioa  aad  the  staff  have  taken  the 
position  tiiat  it  would  be  mUUaMt.^  {gr  a  fund  that 
impoeea  or  wUdi  may  hapoae  a  detened  aalee  kiad. 
including  a  CD9L,  to  hold  itself  out  at  a  "no-ktad" 
fund.  See  tovaatiaaut  Company  Act  lei.  Na  13018 
(FM>.  23,  M83)  (prapoaal  of  rale  So-S  ander  the  Act); 
Stetf  Usmnrsndum.  mpia  note  46.  at  n.». 

>*■  These  letters  heve  been  received  both  directly 
by  the  Ceountsslaa  and  through  members  of 
Congress:  See  tupro  text  accompanying  notes  49-Sa 
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on  the  praiiise  that  12b-l  payments  in 
excess  of  ^%  of  net  assets  can  be 
considered  the  equivalent  of  an  initial 
sales  load'os  Finally,  the  ability  of 
fbnds  that  have  12b-l  plans  to  use  no- 
load  terminology  has  twen  the  Subject  of 
a  number  of  critical  articles  in  the 
press.*" 

5.  The  Use  of  Rule  12b-l  to  Charge  More 
for  Distribution  Than  Could  Have  Been 
Charged  Under  the  NASD  Rules  of  Fair 
Practice  i 

As  discussed  above,  the  distribution 
of  the  shares  of  open-end  management 
investment  companies  was  traditionally 
financed  through  the  imposition  of  a 
sales  load  paid  directly  by  the  investor 
at  the  time  6md  shares  were 
purchased.  *o*  In  1940,  the  Commission 
was  of  the  (4>inion  that  the  level  of  sales 
loads  charged  on  fund  shares  should  be 
left  to  competition  among 
distributors.  >°«  However,  in  91966,  the 
Commission  recommended  that 
Congress  amend  the  Act  in  such  a  way 
as  to  lower  mutual  fund  sales 
chaiges.*"'  This  recommendation  was 
the  result  of  a  number  of  factors 
examined  by  the  Commission,  including 
the  failure  of  competition  among  fund 


■*■  See  la  StaleoMiit  supn  note  51,  at  3i-M. 
The  la  aigued  (hat  such  a  UmiUtion  would  largely 
limit  the  Vanguan)  Opinion  to  ita  facta,  since  the 
maximum  amoonl  payable  for  diatribntion  under  the 
Commiaaion  order  in  the  Vanguard  Proceeding  ia 
.am  of  average  net  asieta. 

'**  See,  e^g..  Load  or  No  Load?  Sometime* 
Investor  Can  'I  Tell.  Chicago  Tribune.  May  18, 1987. 
p.  12,  coL  1:  MetUfe-State  Street  Attroctt  Sze 
BiUhn,  WaH  8L  |.,  Apr.  27. 1967,  p.  43,  coL  1:  Ato- 
Load  Group  Gripped  by  Identity  Criait,  Wall  St  J., 
Nov.  17. 1988.  p.  81.  col.  1:  tit  Through  the  Back 
Door.  St  Peteiaburg  Times.  Oct  13. 1988.  p.  4S,  col. 
1.  Investor*  of  the  World:  United  Against  Hidden 
Fee*.  Wash.  Bus.,  Aug.  11. 1988.  p.  St  coL  1:  Careful, 
Its  Loaded.  Forties,  Sept.  18. 198S,  p.  82:  lZb-1 
Plans:  A  Heveatiag  Look  at  Hidden  Cost*,  Banon'a. 
Aug.  12, 1985.  p.  48:  Critics  Say  Brokmge  Pinna 
Hide  Fee*  on  Their  New  No-Load"  Mutital  Fund*. 
Wall  St.  I..  Aug.  8. 1985,  p.  25,  col.  4;  Spotting 
Hidden  Costs  in  MuUtal  Funds,  U3.  News  h  World 
Rep.,  Aug.  5, 1985,  p.  88;  When  a  Load  Become*  a 
Burden,  Mooey.  July  1985;  p.  135;  Load*  o/ 
Complexity.  Rn.  Plan..  May  1985,  p.  118;  Backdoor 
Load*.  Forbes.  Apr.  &  198S,  p.  188:  Loodii^  Oie  No- 
Load  Mutual  Fund*,  N.Y.  Times.  Ian.  8, 1984,  p.  11. 
coLl. 

■"  See  generally.  Public  Policy  Implications. 
*upra  note  8,  at  204-08. 

*'*  See  Inveetment  Trust*  and  Inve*lmenl 
Companie*:  Hearing*  on  Ssseo  Before  a 
Subcommittee  of  the  Senate  Coqunittee  on  Bankii^ 
o/k/ Cii/rency,  7eth  Cong..  3d  Sesa..  290-91 
(Statement  of  David  Scbenker). 

*"  See  Public  PoUcy  Implicationa,  *upra  note  8, 
at  221-223.  Spedficaliy,  the  Cooniiaaion 
recommended  thai  the  Act  be  amended  (1)  to 
provide  that  sales  cfaaiges  for  fund  shans  awy  not 
exceed  SK  of  the  net  aaaet  value  of  the  shares  at  the 
time  of  purchase,  and  (2)  to  give  the  Commiaaioo 
authority  to  vary  the  statutory  maximum  by  rule, 
regulation  or  order.  Id.  at  223. 


principal  underwriters  to  result  in  lower 
chanes  to  fund  investors.*** 

When  Congress  amended  the  Act  in 
l97a*o^  it  did  not  fiollow  the 
recommmdation  niad»by  the 
Commission  in  1906  with  respect  to 
sales  charges.*  *"  Rather.  Congress 
amended  section  22(b)  of  the  Act.  giving 
the  National  Association  of  Securities 
Dealers  ("NASD")  the  authority  to  adopt 
rules  restricting  NASD  members  from 
distributing  fund  shares  where  the 
public  oSinring  price  includes  an 
"excessive  sales  load."  ***  Congress 
also  empowered  the  Commissicm  to 
alter  or  siq>plement  such  NASD  rules 
any  time  after  ei^teen  months  had 
passed  frmn  the  date  of  the 
amendments.*** 

Under  the  audiority  granted  by 
section  22(b),  the  NASD  amended 
Article  m.  section  28(d),  of  its  Rules  of 
Fak  Practice  (referred  to  herein  as 
"NA^  Rules  Section  26(d)")  to  prohibit 
NASD  members  from  offering  or  selling 
the  shares  of  an  open-end  management 
investment  company  if  tiie  public 


•••  The  Coouniaaion  noted  that  the  retail  price 
maintenance  provisians  of  section  22(d)  of  the  Act 
preclude  price  competition  among  retailers  of  fund 
shares  by  reqoMng  that  all  pnrdMsers  of  fund 
sharea  be  chaiged  "a  cnnent  public  offeri^  price 
described  in  the  proqwctua."  In  the  absence  of  the 
downward  pressune  Oat  would  result  from  effectivs 
retail  price  ooopetltion.  Hie  major  competition 
afiiacting  the  ievisl  of  mntMd  fund  sales  charges  was 
the  convetitkm  among  principal  imderwiiters 
seeking  to  persuade  retail  dealers  to  seU  sharea  of 
particular  nuds.  As  a  result  of  this  competition,  the 
level  of  sales  loads  demonstrated  a  tendency  to 
increase,  rather  than  decreaae.  See  Public  Micy 
Implicationa,  tupra  note  B.  at  221. 

"*  See  Inrestment  Company  Amendments  Act  of 
197a  Pub.  L.  Na  91-547, 84  Stat  1413-1436  (1970). 

""  A  bill  intiodnced  in  1967  would  have  amended 
the  Act  to  include  the  Commission's 
recommendatioB  regarding  aales  charges.  See 
Mubial  Fund  Legi*htioB  of  1967:  Hearing*  on  S 
leso  Before  tfie  Senate  Comm.  on  Banking  and 
Currency.  Part  Z  mh  Cong..  1st  Sesa.  924  (1987) 
(text  of  S.  1889).  However,  this  biD  was  not  enacted 
after  haaringa  had  been  held  In  additioa,  later  bills 
did  not  incorporate  thia  aspect  of  the  Commisaioa 
recommendatiaa  apparently  due  to  a  Congretsional 
dedsion  to  rely  upon  the  sdf-r^gulatoiy  mechanism 
of  the  securities  industry  to  deal  with  the  problem  of 
excessive  sales  loada.  See  S.  Rep.  No.  1351. 90(h 
Cong..  2d  Seaa.  7-8  (1988). 

">  As  amended,  saction  22(b)(1)  givea  the  NASO 
authority  to  prohibit  ita  members  from  purchasing, 
in  connection  with  a  primaiy  distribotlon  of 
redeemable  securities  of  which  any  registered 
investment  company  is  the  issuer,  any  such  security 
from  the  Isaaer  or  from  any  princ^Ml  undarwtltar 
except  at  a  price  equal  to  the  price  at  which  audi 
aecurity  la  than  offsiad  to  the  pnblic  baa  a 
commission,  discount  or  spsaad  which  is  computed 
in  conformity  with  a  method  or  methoda.  and  within 
such  UmitatlaiM  aa  to  the  relation  thereof  to  said 
pubiie  ofiaring  price,  aa  such  rules  may  prsacribe  fai 
orietAmt  the  price  at  which  nich  security  i* 
offered  or  *oU  to  the  public  shall  not  include  an 
excessive  *ak*  had  but  »hoU  allow  for  reaeenable 
compentation  for  aalaa  personnel,  broker-dealers, 
and  underwritan.  and  for  reaaonable  sales  loads  to 
investors  *  *  *  (emphasis  added). 

■>'5;sesectiaa22(bH2). 


oEfofing  price  set  forth  in  tiie  ccHupany'a 
pro^Mctus  inchides  a  sales  duuae  tint 
is  "excessive."  taking  into  cofisidiBration 
all  relevant  drciimstanoes.* *'  NASD 
Rules  section  2B(d)  provfales  a  list  of 
conditions  to  wUdi  sales  diaiges  must 
conform  in  order  to  avoid  being  deemed 
excessive.  The  first  of  these  conditions 
states  that  the  maiciiniifn  gales  charge  on 
any  transaction  shall  not  exceed  8.5%  of 
the  offering  price.*** 

Botii  section  22(b)  of  tiie  Act  and  NASD 
Rules  section  2e(d)  q>eak  in  terms  of 
sales  loads  or  charges  that  are  included 
in  the  public  offering  price  of  Amd 
shares.  *  *■  Therefore,  die  NASD  has 
hiterpreted  its  limitations  on  excessive 
sales  diaises  as  niot  appfying  to  sales 
charges  ii^osed  itidhecUy  on  faivestors 
throu^  distribution  payments  made  out 
of  fiiiul  assets  under  rule  1^-1.*  *• 

Because  the  NASD  does  not  apply  its 
limitations  to  payments  under  12b-l 
plans,  it  has  become  possible  for  funds 
to  use  a  12b-l  plaa  either  separately  or 
in  combination  witii  initial  or  deferred 
sales  loads,  to  charge  investors  more  for 
distribution  than  could  have  been 
charged  as  an  faiitial  sales  load  under 
those  limitations.  This  possibility  led  the 
Division  to  expire  the  question  of 
whether  it  is  necessary  to  impose 
additional  limitations  on  the  use  of  rule 
12b>l  so  that  funds  do  not  circumvent 
NASD  Rules  section  26(d)  and  thereby 
frustrate  the  Concessional  intent 
embodied  fai  section  22(b)  of  the  Act 

In  its  statement  on  nde  12b-a.  the  ICI 
raised  several  points  regarding  the 
Division's  inqiiiries  concerning  the 
interrelationship  of  rule  12b-l  and  the 
NASD  Rules.  *  *  ^  The  IQ  assumed  tiiat 


"■  Notice  of  the  prapoeed  rale  change  was 
published  in  Investment  Company  Act  ReL  No.  8803 
(Aug.  14. 1975)  (40  FR  38813,  Ai«.  22,  le7S^  The 
CommiaskM  order  approving  the  rule  cha^  waa 
contained  In  Investment  Company  Act  ReL  Na  8880 
(Oct  la  1975),  8  SBC  Docket  88. 

>  >*  See  NASD  Rulea,  Article  m.  section  28(dXl). 
The  other  oooditions  listed  in  the  section  establish 
lowar  maximum  aalee  charges  where  fund  investors 
are  not  given  certain  favorable  treatment  with 
leapact  to  dividend  reinvestment  and  quantity 
diacounts  on  sales  charges  imposed  on  single  and 
multiple  share  purchaaaa. 

>>•  A  sfanikr  phraseokigy  is  included  in  section 
2(aM3q  of  the  Act  which  define*  the  tenn  "salaa 
toad."  Sea  MVMB  note  52. 

"•  Whan  saetioB  22(b)  waa  amended  in  197a 
funds  did  not  make  paymanta  out  of  aaaela  for 
diatribatiaii.  See  sivm  notaa  S-IS  and 
acoompaaying  text  Similarty.  funda  operating  in 
1970  also  did  not  impoee  salaa  loada  other  than  as  a 
portion  of  the  pabbc  offering  price  of  fund  shares. 
The  use  of  d^fafnd  salaa  loada,  spedficaliy  CDSLs. 
by  funds  other  than  r«i(8lared  faisufanoe  oompany 
separate  accowita  did  not  occur  unttilSSS.  Ssa Bjr. 
Huttoc  Invaatment  Seriaa,  Inc.  Investment 
Company  ^  Ral.  Noa.  1J079  (Dec.  4, 18S1)  (48  FR 
80703,  Dec  IL  USl)  (notioe  of  apptkatton)  and 
12135  Uaa.  4. 1962)  (order). 

'"See Id  Statement ti^m note 51,  at  91<SB. 
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the  Division  intended  to  recommend '  -•■ 
ihai  the  Commjuiaa  delegate  to  die 
NASD  reqtottilhility  lor  estab^faing 
maxinuim  telM  chaiges  ender  rule  12b- 
!.»•  The  la  dsoMsumed  diet 
delegation  of  mis  function  to  the  NASD 
would  requiiel  Ibat  12b-l  fbes  be 
imposed  on  a  pnarebolder  account 
ba«i8.>  >"  The  iCIaigued  dut  die 
Commission  slibuld  not  go  forward  widi 
such  a  delegattbn  because:  (i)  Na 
evidence  existo  of  excessive  sales 
charges  or  othv  abuses  in  the  current 
operation  of  12b-l  plans:  (ii)  unlike  the 
regulation  of  Qint-end  sales  loads. 
NASD  regulatl^  of  12b-l  plans  would 
involve  consiqeration  of  a  highly 
complex  set  of  Factors  whidi  would  be 
better  left  to  tie  business  Judgment  of 
fund  directorsi  Imd  (iii)  the  assessment 
of  I2b-1  fees  <te  a  shardiolder  account 
basis  may  be  Qpavtionally  impractical 
for  outstanding  hmd  shares  and  would 
be  expensive  uid  burdensome  fat  all 
funds.'*"  TheuH  did  acknowledge  diet 
when  fund  dirwtors  evaluate  the 
reasonableness  of  the  payments  to  be 
made  under  aiStb-l  plan,  die  existing 
NASD  sales  charge  limitations  may 
serve  as  a  usend  guideline.'**  However, 
die  ICI  argued  Oiat  die  NASD  limito 
cannot  be  me^Hanically  applied  to 
asset-based  parents  made  under  12b- 
1  plans  and  that  determining  whether 
12b-l  payme4l  are  reasonable  in  li{^t 
of  die  NASD  ^ibits  should  be  left  to  die 
business  judgmrat  of  fund  directors.'" 
The  ability  it  funds  to  use  payments 
under  12b-l  pldns  to  exceed  the  NASD 
sales  charge  lipiitations  may 
nonetheless  piJQsent  a  problem  in  light  of 
the  CongressiQ^  intent  behind  section 
22(b)  of  the  Act  Through  that  section. 
Congress  gave  tiie  NASD  rulemaking 
authority  withjfespect  to  sales  charges 
so  that  such  clkaiges  might  allow  for 
both  reasonably  compensation  for  sales 
personnel  bro^r-dealers,  and 
underwriters  and  for  reasonable  sales 
loads  to  investors.  NASD  Rules  section 
26(d)  effectuatjas  this  purpose  for 
conventional  Mies  loads.  Yet  it  bears 
repeating  diat  il2b-l  fees  often  are  used 
to  pay  sales  cQSimissions  and  all  other 
types  of  distribution  costs  traditionally 
covered  by  a  sales  load.  If  funds  are  to 
be  permitted  Wvae  payments  under 


"•/</.  at  n. 
'  ••/</. 

"•Mat  82. 
>«>itfatS7. 

"■  Tha  Ka  itaMt)  that  audi  a  datamiaattoa  (if 
iMaonablaaaOT  n  4  taqnln  a  fodaniant  aa  to  tba 
averasa  laogdi  of  If^wataaDt  In  tha  fund  in  otdw  to 

lofUb-lfMathati^t 
ba  fmaralad.  Hoii^.  it  waa  aifnad  that  any  auch 
ittdpMBi  ahouid  b  >  lafl  to  tha  dtrecton,  to  ba  mada 
on  the  baaia  of  aM  I  iafonnation  at  may  raaaonabhr 
baavalhUa-iUMia 


12b>i-l  idans,  alone  or  in  combination 
widi  front-end  or  defisRed  saleS'lbadsi 
to  charge  investors  more  for  sales  and 
promotional  activities  dian  would  be 
permitted  as  s  front-oid  Sales  losd 
under  NASD  Rules  section  2B(d),  die 
intent  of  Congress  in  amendii]^  section 
22(b)  may  not  be  achieved. 

AdditionaUy,  die  possibility  diet  funds 
may  use  12b-l  plans  to  exceed  the 
NASD  Umits  is  not  a  remote  danger,  but 
an  existing  fact  While  it  may  often  be 
difficult  to  determine  wdiedier  and  at 
what  point  total  distribution  payments 
made  by  an  investor  will  exceed  the 
NASD  limits,  some  funds  have  both 
imposed  a  separate  12b-l  fee  and 
charged  investors  die  maximum  sales 
load  permitted  by  the  NASD  rules.  In 
such  cases,  die  use  of  rule  12b-l  to 
exceed  the  NASD  limits  is  not  a  remote 
possibility,  but  has  already  occurred.'*' 

6.  The  Development  of  "Defensive"  12b- 
inans 

When  rule  12b-l  was  adopted,  the 
Commission  specifically  made  the  rule 
applicable  to  both  direct  and  indirect 
payments  out  of  fimd  assets  for 
distribution.  In  discussing  the  concept  of 
"indirect"  distribution  financing,  the 
Adopting  Release  contained  language 
that  implied  that  such  indirect  payments 
could  result  where  a  person  that 
finances  distribution  received  payments 
"ostensibly"  for  providing  non- 
distribution  services.  The  Commission 
also  stated  that  an  indirect  use  of  fund 
assets  for  distribution  would  result  if 
any  allowance  were  made  in  the 
investment  adviser's  fee  to  provide 
mcmey  to  finance  distribution. 
Therefore,  the  Commission  concluded 
that  when  an  adviser  finances  die 
distribution  of  fimd  shares,  die  directors 
of  the  fimd,  in  discharging  their 
responsibilities  in  connection  with  the 
approval  of  the  advisory  contract,  must 
satisfy  themselves  either  that  the 
management  fee  is  not  a  conduit  for  the 
indirect  use  of  the  fimd's  assets  for 
distribution,  or  that  the  fund  has 
complied  with  rule  12b-l.'** 

The  Commission  also  emphasized  in 
the  Adopting  Release  that  there  is  no 
indirect  use  of  fimd  assets  for 
distribution  if  the  adviser  makes 
distribution-related  payments  out  of  its 


>••  When  Dia  Pao  Tabia  Amandmanta  waro 
propoaad.  tba  Commiaaicw  includad  a  ptopoaal  to 
loquira  that  ivnda  diadoaa  whathar  the  amount  of 
paymanta  ndar  a  12b-l  plan,  wbon  oombined  with 
any  aalae  loads,  ooold  axoaad  tha  appUcabIa  NASD 
maxinNm  aalaa  chaiga.  Saa  invaalmant  Ctapany ' 
Act  Rd.  No.  18832  (Aug.  18,  IflSn  (52  PR  sans.  Ang. 
2S,  1SB7).  This  propiBaal  waa  not  indndad  in  tha  fliwi 
vaiaion  of  tha  amandmanta.  5Ssa  Pae  TaUa 
Amandmanta.  tupra  nota  48,  at  a.  Si. 

"*  Saa  Adopting  Ralaata,  tupro  nota  1. 


own  resources.  The  Commission  stated 
that  in  determining  whether  there  is  an 
indirect  use  of  fimd  assets,  ifff 
appropriate  to  relate  a  fimd's  payments 
under  the  advisory  contract  to  the 
adviser's  expenditures  for  distribution 
and  to  view  sudi  expenditures  as  having' 
been  made  from  the  adviser's  profits 
under  the  contract  To  the  extent  that 
such  profits  are  "legitimate"  or  "not 
excessive,"  i.e.  not  in  violation  of 
section  36  of  the  Act  no  indirect 
pajrment  for  distribution  occurs.'** 
The  applicabUify  of  rule  12b-l  to 
"indirect"  payments  for  distribution, 
coupled  with  the  language  contained  in 
the  Adopting  Release,  has  resulted  in 
the  adoption  by  many  fimds  of  so-called 
"defensive"  12b-l  plans.'**  Unlike 


>**  Tha  mere  fact  that  in  a  givan  yaar. 
distributiaB  spanding  by  an  adviaar  a«|uals  or 
axceeds  tha  laval  of  tha  adviaar's  proAta  under  tha 
adviaofy  contract  doee  not  necaaaarily  moan  that 
there  has  been  an  indirect  uaa  of  fund  aaaeta  for 
distribution.  Tha  proper  teal  ia  whether  the  level  of 
ftea  under  the  adviaory  contract  is  in  compBanoe 
widi  aaction  3e(b)  of  die  Act  which  deema  a  fund's 
investment  adviser  to  have  a  fidudary  duty  with 
respect  to  the  receipt  of  compensation  for  aervices, 
or  of  paymenta  of  a  material  nature,  paid  by  the 
fund  or  its  shareholden  to  the  adviser  or  its 
efiiliates.  If  the  advisory  contract  would  not  result 
in  a  breach  of  fiduciary  duty  under  section  safb). 
given  the  level  of  non-distiibution  management 
services  provided  and  all  other  relevant 
drcumstancea,  fund  directors  may  assume,  unless 
the  circumstances  indicate  otherwise,  that 
distribution  spending  by  the  adviser  in  excess  of 
profits  under  the  contnct  is  the  result  of  the 
adviser's  using  its  other  resources.  For  s  discussion 
of  the  procedural  and  substantive  standards  to  be 
applied  in  determining  whether  an  advisory 
contract  with  ap  adviser  that  provides  distribution 
services  compUBs  with  section  36(b),  see  Schuyt  v. 
Row»  Price  Prime  Re§»rre  Fimd  Ina,  SSS  P.  Supp. 
982  (SJ}J4.Y.  1887),  affdpercuriam,  835  P.2d  45  (2d 
Cir.  1987),  cert  denied.  108  S.  Ct  1584  (1988). 

***  This  Isnguage  in  the  Adopting  Release  has 
also  resulted  in  fiinds  paying  for  non-distribution 
services  under  l^i-l  plana,  a  practice  that  is  not 
prohibited  by  die  present  rule  (but  that  would  be 
proecribed  fay  the  propoaad  amendments,  see  infra 
at  notes  173-178  and  aocoetpanying  text).  A  number 
of  funds  have  entered  into  arrangements  whereby 
fund  sharaa  are  made  available  for  purchase  by  the 
customers  of  e  bank  or  other  financial  institution.  In 
many  caaea,  the  fund  alao  makes  payments  to  the 
institutian  for  providing  "administrative  servtces" 
or  "shareholder  services."  Some  funds  heve  peid  for 
such  servicaa  through  a  12b-l  plan,  apparently  to 
addraaa  the  poeaibiUty  that  tha  payments  may  later 
be  chanctarised  aa  distrifaation  expenditures. 
Whether  particular  aharafeoldar  or  other  aarvicea 
are  "primarily  intended  to  reault  in  tha  aaia  of  fund 
aharea"  and.  therefore,  moat  be  paid  under  a  12b-l 
plan,  will  depend  on  the  stnoonding  dicumstances. 
However,  to  the  extent  a  fund  is  paying  for 
legitimate  iMMwUstribtttioa  eervicea.  avch  payments 
need  not  be  made  under  a  I2b-l  plan,  even  if  the 
redpient  of  the  payments  is  alao  involved  in  the 
distrtbutiaa  of  fiiiid  shares.  Of  course,  audi  "*' 

pajmenta  would  have  to  comply  with  the  other 
provisions  of  the  Act  including  section  17(d):  such 
peyments  would  not  be  covered  by  rule  17d-8. 


/  V6L  S3.  No.  llg  /  Taesday.  Inne  2t  JBK  f  fidptibd'ttik&i'- 


other  12b-l  plana,  defensive  plana  do 
not  provide  for  separate  payments  out  of 
fund  assels^or  distribution  finanning 
Raflier.  these  plans  simply  state  that  die 
fund's  investment  adviser  is  authoriied 
to  use  a  portion  of  the  management  fee 
to  pay  for  the  distribution  of  fund 
shares.  "''By  authorizing  such  j 

payments,  funds  with  defensive  jdans 
seek  to  protect  themselves  fh)m 
allegations  that  the  advisory  contract  is 
a  "conduit"  for  distribution  spending. 
The  stated  justification  for  defensive 
plans  is  often  that  such  a  plan  allows 
the  directors  to  consider  (Ustribution 
spending  by  tfie  adviser  vdien 
considering  whether  die  advisory  fee 
satisfies  the  standards  of  secdon 
38(b}.»«« 

The  Conmiission  wishes  to  emphasize 
that  it  is  not  necessary  for  a  fund  to 
adopt  or  continue  a  defensive  12b-l 
plan  simply  because  the  fund's  adviser 
pays  for  the  distribution  of  fund  shares. 
If  the  fund's  directors  are  satisfied  that 
any  distribotion  payments  made  by  dw 
adviser  ate  made  out  of  the  adviser's 
own  resources  (including,  bat  not 
limited  to,  the  profits  under  the  advisory 
contract),  the  directors  may  reasonably 
condude  (hat  die  advisory  omtract  is 
not  a  conduit  for  die  payment  of 
distribution  expenses,  ff  such  a  f 

conchisioa  is  reached,  the  fimd  need  riot 
adopt  a  12b-l  {rian  to  cover  disMbntion 
payments  borne  by  the  adviser. 

7.  Developments  Relating  to  Joint 
Distribution  Financing  and  Rule  17d-3 

As  discussed  above,  rule  17d-a  was 
adopted  by  the  Commission  to  provide 
exemptive  relief  fitua  section  17(d)  of 
the  Act  and  rule  17d-l  tlieminder  to  the 
extent  necessary  to  allow  funds  to  enter 
into  distribution  agreements  with 
affiliated  persons  or  principal 
underwriters  (or  affiliated  persons  of 
such  posons  or  underwriters),  pursuant 
to  which  payments  are  made  by  the  fimd 


12t»-l 
payiaeiiU 
WhentepMate 
portion  of  tbe 


■hould  be  diatiagMbed  from 
.  Ijr  dhaanel  dialrifaatkn 
the  faad't  iaveetanii  advieer. 
qraMBii  are  mde,  or  a  afecified 

MSeneat  fee  paid  to  the  adviaar  it 

eaimaiked  lor  dulritMilioa.  the  I2t>-1  plan  cannai  be 
chaiacteriaed  a*  a  defeaaive  piaa. 

'*•  See  iQ  Stateaeiit  nvra  note  51.  at  22-23. 
The  Coiaiiwioo  ia  apedficaUy  declining  to  state  an 
opinion  aa  to  the  effecliveneaa  of  the  defenaive  plan 
aa  iaaolatioa  againat  habiliiy  ander  aection  36(b). 
However,  it  ahould  be  raataled  that  rule  12b-l  wat 
not  inteoded  to  provide  a  "aafe  harbor"  from  aedion 
38  liability.  Additionally,  at  leaat  one  court  has 
taken  the  poaition  that  "\»\  claim  that  paymenta 
made  imdar  rule  12b-l  an  excessive  when 
combined  with  advisory  fees,  where  both  payments 
are  made  to  'affiliated  peraooa'  of  an  inveatment 
a^viaer.  is  eg^iMble  nnder  section  3e(b)."  See 
Mefer  v.  Opfenheiiaer  idanagemeat  Cm..  764  F.2d 
7B.S3(2dCir.ues). 


for  distribution.^**  In  light  of  die  then- 
pending  Vanguard  Proceeding,  which 
related  to  joint  distribution  finamitng 
under  saction  17(d).  the  Coauniaaion  did 
not  extend  the  exemptive  rebef  provided 
by  rule  17d-8  to  arrangements  for  the 
joint  payment  of  distribution  costs  Iw 
fimds.»»o 

Since  die  adoption  of  rule  17d-S,  the 
Commission  has,  on  two  occasions, 
considered  wfaedier  funds  that  share  a 
common  investment  adviser  should  be 
allowed  to  finance  joindy  activities  that 
are  primarily  intended  to  result  in  die 
sale  of  shares  issued  by  the  funds.*'* 
The  first  Commission  consideration  of 
this  question  occurred  shortly  after  the 
adoption  of  rule  17d-3,  in  the.  context  of 
the  Vanguard  Proceeding.*** 

In  the  Vanguard  Opinion,  the 
Ctnnmission  granted  approval  under 
section  17(d)  and  rule  17d-l  to  the 
extent  necessary  to  allow  the  funds 
comprising  the  Vanguard  group  to 
finance  joindy  the  distribution  of  their 
shares  out  of  fund  assets.**'  The 
amount  to  be  paid  for  distribution  by 
each  of  the  fimds  was  to  be  calculated 
according  to  the  "Vanguard  Modified 
Formula"  {"WIJF),  ndiich  provided  for  a 
two-part  quarterly  contribution  by  each 
fond,  one  part  based  on  the  fund's 
relative  net  assets  during  the  preceding 
quarter  and  one  part  based  on  the  fund's 
relative  sales  of  new  shares  during  the 
preceding  twenty-four  months.*'* 


>*•  While  rule  12b-l  does  not  spedflcally  prohibit 
the  payment  of  nm-diatrtbatiaa  expenaea  mider  a 
12b-l  plan,  ainpiy  chamieWiin  aiich  paymenla 
throagh  the  piaa  doaa  not  chaaae  the  cfaanctar  of 
the  paymenta.  Thaiefoia.  a  fand  aiay  not  rely  OB  the 
exemption  provided  by  rule  17d-S  with  reepect  to 
paymenta  not  made  in  connectioa  «vith  the 
distribution  of  fund  shares,  even  if  non-distribution 
paymenU  ate  made  onder  the  fund's  12b-l  plan.  Of 
coMae.  whether  or  aot  payaienH  aie  f or  distribation 
is  a  queation  of  tad  to  be  decidsd  by  the  find's 
board  of  dliractota.  See  styira  note  128. 

'*°  See  mipro  note  44  and  acoompanyine  i*xL  The 
Commission  emphasised,  however,  that  it  did  not 
intend  to  categorize  certain  transactions  aa  raising 
the  applicability  of  section  17(d)  and  rule  17d-a.  See 
Adopting  Raieaae,  supra  note  1. 

*"  Ptanda  that  share  a  oommon  investment 
adviser  may,  dependmg  en  the  circnmstances,  be 
deemed  to  be  under  oommon  cootrol,  and.  tbeteibra. 
to  be  "affiliated  persona"  of  each  other  under 
section  2(a)(3Kq  of  the  Act  (15  U.S.C.  80a- 
21a)(3J(C)).  If  such  funds  are  affiliated  persons  of 
each  other,  aectian  17(d)  and  rule  I7d-1  of  the  Act 
would  prohibit  anangementa  whereby  such  fond* 
jointly  ffaianoe  the  distribution  of  their  shares. 

'  •*  See  Vanguard  Opinion,  supra  note  43. 

'**  This  joint  financing  arrangement  was  part  of  a 
contfaiuing  efibit  by  the  Vanguard  hinds  to 
internalize  management  and  distribution  fanctions. 
See  supra  note  M. 

'**  See  Vanguard  Opinion,  ei^pra  note  43  at  text 
accompanying  a.lA. 


Additionally,  so  dial  a  new  fund  would 
not  bs  ondufy  bofdened.  (he  VMP 
included  a  prawiakxf  that  no  fimd's 
payments  (expresMd  As  a  percentage  of 
its  assets  coiid  exceed  125%  of  die 
average  eiqwnses  of  the  group 
(e;xpressed  aa  a  percentage  of  the 
group'a  total  asaeta).*"  Any  araounta  in 
excess  of  diis  ceiling  were  to  be 
reallocated  among  tibe  remaining  funds 
on  die  basis  of  die  VMF.*" 

In  the  Vanguard  Opinion,  the 
Commission  acknowledged  that  the 
VMF  would  not  apportion  distribution 
costs  among  the  Vanguard  funds  in 
precisely  the  same  ratio  that  each  fund 
would  directiy  benefit  from  the 
proposed  distributUn  airaAgemenL 
However,  die  Commisaion  concluded 
that  die  allocation  of  costs  in  relation  to 
benefits  among  eadi  of  the  fimds  would 
fan  within  a  "reasonable  range  of 
fairness"  because,  among  other  thlnga, 
the  proposed  distribution  arrangement 
waa  an  integral  part  of  the  ongoing 
efforta  by  the  Vai^uard  diractora  to  (i) 
Internalize  management  and  diatribution 
functiona  and  diereby  enhance  die 
independence  of  every  fond  from  ita 
inveatment  adviaer.  and  (ii)  reduce  each 
fund's  eperatiiig  costs,  without 
sacrificing  the  quality  of  the  services 
performed.*'^  The  Commission  also 
pointed  out  that  not  all  of  the 
disoemiUe  benefita  from  the 
amngement  couU  be  easily  quantified. 
Theae  benefita  induded  each  fund's 
enhanced  independence  from  its 
investment  adviser,  reductions  in 
advisory  fees  and  economies  of  scale 
restihing  from  the  internalization 
process.  Given  the  internalization  of 
management  and  the  unique  structure  of 
the  Vanguard  complex,  the  Commission 
concluded  that  internalizing  distribution 
would  benefit  evey  fund  in  the  complex 
and  that  promoting  asset  growth  through 
sales  of  shares  would  colder  benefits  on 
all  the  fimds  in  the  complex,  as  well  as 
on  the  particular  fund  whose  shares 
were  sold.  *•• 


"*  Id  at  text  accompanying  n.za  Additionally, 
the  Commisaitm  order  issued  in  the  Vanguard 
Proceeding  mdaded  a  condition  that  annual 
spending  for  distribution  by  a  fund  could  not  exceed 
0.2%  of  that  fund's  average  month-end  net  assets. 

"•  Payments  by  the  funds  were  to  be  made  to 
Vanguard  Marketing  Corporation,  a  wholly-owned 
subsidiary  of  VCI.  Id.  at  text  accompanying  notes 
12-13. 

••'  See  supra  note  98. 

>*s  Where  benefits  to  the  participants  result  from 
a  joint  entelrpriae.  (oinl  amngenent  or  profit 
sharint  plan,  the  Cnmmisaion  ia  obl^  to  oonaide^ 
whether  each  inveatment  ooMpaay  invotvad  ia 
receivfaig  benefita  that  aocrae  an  a  baaU  difimnt 
fraai  «v  leaa  advantagbom  than  tha  banefila  that 
aocnie  to  other  partidpaatal  Sae  nda  17d-l(b).  See 
aJ$o  Vanguard  Opinion,  supra  note  43.  at  i 
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The  seconid  Cominission 
consideration  of  joint  distributioii 
financing  arrfngements  between  funds 
that  share  a  jqommon  investment  adviser 
took  place  i^  |die  context  of  an 
exemptive  a^lication  filed  by  the  funds 
that  are  managed  by  Investors 
Diversified  Services.  Inc  ("IDS").»««  In 
that  appUcaQbn.  the  IDS  funds  proposed 
to  allocate  distribution  expenses  amcMig 
themselves  by  adopting  and 
implementing  substantially  identical 
12b-l  plansi^der  which  each  fimd 
would  pay  Iras  a  charge  assessed 
against  fund  |  assets  to  help  defray 
expenses  indi^red  in  connection  with:  (i) 
The  distributtbn  of  the  shares  of  all  the 
funds,  (ii)  the  maintenance  and 
improvement  iof  a  field  sales  force 
available  to  btovide  services  to  all 
shareholder^bf  IDS  funds,  and  (iii)  the 
development  of  new  products  and 
markets.  The  fees  to  be  paid  to  IDS  were 
to  be  accrued  on  s  daily  basis  by 
multiplying  this  number  of  shareholder 
accounts  on  tkat  day  by  six  dollars,  and 
by  dividing  that  product  by  the  number 
of  days  in  the  year.  The  amounts 
accrued  in  this  manner  were  to  be  paid 
monthly.  Hoiifever.  the  total  fund 
expenses  in  iliy  month,  including  any 
investment  n^^nagement  compensation 
received  by  IDS,  could  not  exceed  one 
percent  (.75%  for  money  market  funds) 
of  the  fund's  Average  daily  net  assets  for 
the  fiscal  yeqit  then  in  progress. 

The  Commission  granted  the  IDS 
application  u^er  section  17(d)  and  rule 
17d-l  to  elloift  the  implementation  of  the 
proposed  joiil<  distribution  arrangement 
based  on  a  nfi|nber  of  representations 
made  by  the  toplicants.  One 
representation  was  that  the  services  of 
IDS  field  salejs  representatives  are 
equally  available  to  the  shareholders  of 
each  fimd.  Mother  representation  was 
that  the  board!  of  each  fund  had 
determined  thkt.  in  light  of  the  difficulty 
of  specifically  identifying  the 
distribution  ^Aenses  of  a  particular 
fund,  it  woulq  be  fair  and  appropriate 
for  each  fundi  |o  help  defray  a  portion  of 
the  costs  incuited  by  IDS  in  providing 
such  services  by  paying  an  amount 
determined  oiii  the  basis  of  the  number 
of  that  fund'syhareholder  accounts. 
Applicants  alM)  represented  that  each 
board  had  de^rmined  that  any 
economic  disparity  among  the  funds 
from  implemeli^tation  of  the  proposed 
distribution  arrangement  would  be 
sufficiently  off^t  by  "intangible 


benefits"  [e.g. 


rIiivMiat«il 


(May  2&  1SS3)  («( 
■ppUcaUoB)  and  1^4 
Aug  •  1983)  (Old  a ). 


enhanced  shareholder 


Cotopmy  Ad  Rel.  No*.  13278 
I K  2«82a  JuM  2. 1983)  (noUco  of 
(Ny  18, 1983)  (48  FR  38228. 


services)  which  were  expected  to  accrue 
to  each  fund.**" 

Since  1963,  when  the  IDS  application 
was  granted,  the  Ckunmission  has  not 
had  occasion  to  consider  formally  the 
status  of  joint  distribution  arrangements 
under  section  17(d)  and  rule  17d-l. 
However,  the  Commission  staff  has.  on 
several  occasions,  received  informal 
inquiries  relating  to  the  ability  of  funds 
that  share  a  common  investment  adviser 
to  finance  jointly  such  activities  as 
advertising,  the  printing  and  mailing  of 
sales  literature,  and  other  activities  that 
are  or  may  be  primarily  intended  to 
result  in  the  sale  of  shares  issued  by  the 
fimds  involved. »«  Additionally,  during 
its  review  of  fund  distribution  practices 
under  rule  12b-l,  the  Division  became 
aware  that  many  funds  with  the  same 
investment  adviser  were  jointly 
financing  such  activities  as  the  overiiead 
expenses  of  the  fund's  distributor  and 
other  persons  that  sell  fund  shares.  In 
such  cases,  total  overhead  is  allocated 
among  all  of  the  funds  distributed  by 
that  person.  Under  these  and  similar 
arrangements  where  expenses  are 
allocated  among  funds  Uiat  share  a 
common  investment  adviser  (or  common 
principal  underwriter)  questions  may 
arise  as  to  the  applicability  of  section 
17(d)  and  rule  17d-l.»*« 


**'  It  stiould  be  noted  that  the  factual  tituation 
preaentad  in  the  IDS  appUcation  differed  in  many 
respect*  from  the  aalet  practices  common 
throughout  most  ot  the  fund  industiy.  The 
AppUcanU  represented  that  shares  of  IDS  funds  are 
marketed  to  investors  through  a  sales  force  of  field 
sales  representatives  trained  and  maintained  by 
IDS.  It  was  also  represented  that  diis  sales  force 
and  the  high  level  of  initial  and  continuing  personal 
contact  between  field  representatives  and  fund 
investor*  made  IDS  virtually  unique  in  the 
investment  company  industiy. 

■**  See.  e^..  Investment  Company  Institute  (pub. 
avail.  May  5, 1983)  (no.action  request  relating  to 
joint  financing  of  advertising  by  money  market 
funds).  The  staff  has  informally  taken  the  position 
that  no  joint  financing  of  distribuUon  would  be 
deemed  to  occur  simfdy  because  funds  with  a 
common  investment  adviser  make  12b-l  paymenU 
under  compensation  plans  to  the  same  principal 
underwriter  as  long  as  each  fund's  12b-l  payment* 
satisfy  the  Gartenberg  standard  when  examined  in 
light  of  the  distributioa  services  provided  to  that 
fiind.  As  di*cu**ed  below,  the  Gartenberg  etandaid 
i*  applicable  to  payment*  made  under  U^l  plan*. 
See  infra  note*  180-186  and  accompanying  text  5m 
also  supra  note*  80, 8a 

■**  Regardle**  of  the  applicability  of  aection  17(d) 
and  rule  17d-l  to  a  joint  diatribution  arrangement 
between  two  or  more  fimd*.  *uch  arrangement*  may 
raiae  problema  under  rule  12b-l.  When  amounts 
paid  or  payable  under  a  fund'*  12b-l  plan  are  uaed 
to  finance  activitie*  that  are  primarily  intended  to 
renilt  in  the  lale  of  *hare*  i**tted  by  another  hmd. 
such  payment*  may  not  be  reaaonably  likely  to 
benefit  the  iimd  and  it*  *harehoidet*.  Conaequently, 
the  director*  of  any  iiind  that  ha*  a  I2t>-1  plan  that 
provide*  for  *uch  joint  di*tribution  fl«i«tw;jng  should 
inquire  camfully  into  the  method  or  methods  by 
which  joint  expense*  are  to  be  allocated  among  the 
participating  fund*,  to  determine  that  fund  a**eto 
are  not  being  uaed  to  *ub*idiae  the  dielributioa 


To  address  the  issues  discussed 
above,  the  Commission  is  proposing 
amendments  to  rules  12b-l  and  17d-3 
under  the  Act  The  proposed 
amendments  to  rule  12b-l  are  intended 
to  (a)  Require  funds  to  take  steps 
designed  to  reduce  the  amount  of  any 
excess  distribution  spending  by  a  third 
party  that  has  been  carried  forward  in 
anticipation  of  reimbursement  under  the 
12b-l  plan:  (b)  require  funds  to  base 
desidons  to  adopt  or  continue  12b-l 
plans  on  appropriate  business  estimates 
and  projections;  (c)  clarify  the 
requirement  that  a  I2b-1  plan  must  be 
reasonably  likely  to  benefit 
shareholders;  (d)  provide  that  the  level 
of  amounts  accrued  under  a  fund's  12b-'l 
plan  reasonably  correlate  with  the  level 
of  the  fund's  distribution  expenditures; 
(e)  clarify  that  the  level  of  payments 
under  a  12b-l  plan  must  be  within  the 
range  of  what  would  have  been 
negotiated  at  arms-length  in  li^t  of  all 
of  the  surrounding  circumstances;  '**  (f) 
require  funds,  in  determining  whether  to 
implement  or  continue  a  plan,  to 
consider  whether  total  distribution 
charges  exceed,  or  are  reasonably  likely 
to  exceed,  the  maximum  fiont-end  sales 
load  permitted  under  the  NASD  Rules; 
(g)  require  disclosure  of  whether  and 
under  what  circumstances,  over  the  life 
of  the  investment,  total  distribution 
charges  could  exceed  the  maximum 
sales  load  limits  in  the  NASD  Rules;  (h) 
require  each  I2l>-1  plan  to  specify  the 
maximum  amount  that  can  be  spent 
annually  for  distribution  under  the  plan, 
based  on  the  anticipated  level  of 
distribution  services  to  be  provided  to 
the  fund;  (i)  restrict  the  abilify  of  funds 


expenee*  of  another  fund,  fai  thi*  regard,  it  should 
be  pointed  out  that  although  the  VMF  allocation 
[see  supra  text  accompanying  note  136)  wa*  baaed 
in  part  on  the  relative  net  a**et  value  of  the  funds 
involved,  that  method  of  allocation  was  justified 
only  on  the  basis  of  the  unique  drcumstanoes 
present  in^the  Vanguard  Proceeding.  As  a  general 
matter,  allocation  of  joint  distribution  expenses  on 
the  baais  of  relative  net  asset  value  would  result  in 
larger  funds  subsidizing  the  distribution  expenses  or 
smaller  funds  because  payments  would  not 
nece**arily  be  related  lo  the  benefita  received  by 
each  fund.  If  thi*  were  the  case,  the  directors  of  the 
larger  fund  would  not  be  able  to  make  the  findings 
required  by  rule  12b-l  since  such  subeidiiation 
would  not  appear  reasonably  Ukely  to  benefit  the 
fund  and  its  shareholders.  In  fact,  the  primary 
beneficiary  of  such  subsidization  would  appear  to 
be  the  subsidized  fund  and  its  investment  adviser, 
who  would  generally  stand  to  receive  a  larger 
advisory  fee  if  the  size  of  that  fund  increased  due  to 
new  sales  of  shares. 

■*■  This  requirement  is  patterned  after  the 
standard  articulated  in  the  Gartenberg  decision.  604 
?2A  923  (2d  Cir.  1982).  cert,  denied,  481  U&  906 
(1983),  with  respect  to  msnagement  fees.  For  fiirther 
discussion,  see  infra  text  accompanyii^  notes  180- 
186. 


to  UM  payments  under  12b-i  pine  to 
pay  for  aon-distribntion  servioea:  Q) 
restrict  tiie  abHity  of  funds  to  rehnburse 
a  tbkd  party  for  excess  distribution 
spending  after  the  elfiectiTe  date  of  die 
amendments,  if  the  reimbnraement 
occurs  man  than  one  year  after  the  end 
of  the  calendar  quarter  during  which 
spending  took  place;  (k)  require  annual 
shareholder  approval  for  continuation  of 
any  12b-l  plan;  (1)  clarify  die 
circumstances  under  which  funds  may 
make  payments  fcv  distribotim  after 
termination  of  a  12b-l  plan;  and  (m) 
define  payments  made  under  12b^l 
plans  as  "asset^ased  sales  loads"  and 
prohibit  funds  that  adopt  or  continue 
12b-l  plans  £pom  being  held  out  as  "no- 
load"  funds  or  from  being  otherwise 
offered  in  a  misleading  manner  using 
similar  terminology.  The  amendments 
would  also  (a)  clarify  that,  for  purposes 
of  the  rule,  each  separate  series  of  a 
series  fund  should  be  treated  as  a 
separate  fund,  and  (b)  reorganize  the 
provisions  of  the  rule  to  make  the  rule 
easier  to  understand  and  follow. 

The  proposed  amendments  to  rule 
17d-3  under  the  Act  are  intended  to 
extend  that  rule's  exemptive  relief  to 
allow  a  fund  to  enter  into  agreements 
with  one  or  more  other  funds  that  are 
afBliated  persons  of  the  fund,  affiliated 
persons  of  sudi  persons,  or  affiliated 
persons  of  the  fimd's  principal 
underwriter,  pursuant  to  which  activities 
primarily  mtended  to  result  in  the  sale 
of  shares  issued  by  the  participating 
funds  will  be  financed  joinUy.  The 
proposed  amendments  would  condition 
this  exemption  on  compliance  with 
several  provisions:  (1)  That  each  fund's 
12b-l  plan  permits  sudi  joint 
distribution  payments;  (2)  that  die 
method  or  methods  by  which  joint 
distribution  expenses  are  allocated  are 
specifically  set  out  in  the  agreement  and 
not  likdy  to  result  in  one  fond 
subsidizing  die  distribution  e^qpenses  of 
anodien  (3)  diat.  based  on  reasonable 
busmess  estimates,  die  joint  distribution 
arrangement  will  result  in  cost  savings 
for  each  participating  fimd;  and  (4)  that 
the  fiind  will  not  be  participating  m  a 
joint  financing  airangement  <m  a  basis 
difCerent  from  or  leas  advantegous  than 
other  participanta.  Additional^,  as  m 
the  proposed  amendments  to  rule  12b-l, 
the  ptoiMsed  amewknents  to  rule  17d-3 
would  clarify  that,  for  die  purposes  of 
the  nde.  die  separate  series  of  a  series 
fund  should  be  treated  as  separate 
funds. 

A.  Proposed  Aateadments  to  Rule  12b--l 

AaitiiausuJ  in  maw  detaH  below. 
Ihe  Onmialasion  to  pnyoslng  a  number 

ijfauhltanMaa-ttma^utmflnfg  |q  tnia  ]2^ 

l.T3ie  rommtosHm  is  also  proposing  tp 
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proviakiiM  diat  deal  with  atadhr  topics 
together  fat  the  text  (^  the  rale  mder 
specific  subject  headings. 

1.  Substantive  Amendments  to  the  Rule 

When  rale  12b-l  originaUy  was 
adopted,  the  Commission  emphasized 
that  permitting  the  use  of  fund  assets  for 
distribution  reinesented  a  major 
regulatory  change.  In  formulating  the 
rule,  the  Commission  placed  the 
fundamental  decisions  of  whether  and 
to  what  extent  fund  assets  may  be  used 
for  distribution  in  the  hands  of  each 
fund's  directors,  particulariy  the 
disinterested  directors.  By  so  doing,  the 
Commission  made  the  disinterested 
directors  primarily  responsible  for 
protecting  the  fimd  and  its  shareholders 
from  the  potential  abuses  that  could 
result  if  important  decisions  regarding 
the  use  of  hind  assets  for  distribution 
were  made  or  unduly  influenced  by  the 
fund's  investment  adviser.  As  stated  in 
the  Adopting  Release,  "[s]ince  rule  12b- 
1  does  not  restrict  the  kinds  or  amounts 
of  payments  which  could  be  made,  the 
role  of  the  disinterested  directors  in 
approving  such  exp«iditures  is 
crudaL"  »<« 

Since  1980,  the  innovative  use  of  rule 
12b-l  by  the  fimd  industry  has  resulted 
in  a  wide  variety  of  increasingly 
complex  distribution  arrangements. 
Many  of  these  arrangements,  while  not 
prohibited  by  the  rule,  were  not  or  could 
not  have  been  anticipated  when  the  rule 
was  drafted  As  a  result,  die  rule  and 
prior  releases  provide  litde  specific 
guidance  on  the  standards  to  be 
followed  in  making  die  decisions 
required  by  the  rule.  To  remedy  this  and 
also  to  address  certain  of  the  issues 
outlined  above,  die  Commission  is 
proposing  to  amend  rule  12b-l. 

a.  The  Elimination  of  Excess 
Distribution  Spending  Carried  Forward 
in  Anticipation  of  Reimbursement  As 
noted  above,  problems  may  arise  where 
12b-l  plan  permits  distribution  spoiding 
in  excess  of  annual  payments  by  the 
fund.***  The  proposed  amendments  to 
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rule  12b-l,  most  notably  the  provisions 
contained  bi  proposed  pangraidi  (c),  are 
intended  to  restrict  On  ability  of  fonds 
to  reimburse  such  excess  dBatAmtioo 
spending.***  The  proposed  restrictions 
would  apply  to  excess  distribution 
spewUng  that  occurs  on  or  afibsr  the 
effective  date  of  the  amendments.**' 
However,  these  rule  changes  would  not 
affect  the  unreimbursed  amounts 
already  spent  on  the  food's  behalf  in 
earlier  yean  and  carried  forward  in 
anticipation  of  reimbursement 
To  address  this  situation,  the 
Commission  is  also  proposing  an 
amendment  that  is  intended  to  result  in 
the  eventual  elimination  of  the 
reimbursed  amounts  existing  at  the  time 
the  rule  amendments  become  effective. 
Paragraph  (b)(5)  of  the  proposed 
amendments  would  apply  to  the 
continuation  of  an  existing  12b-l  plan 
permitting  payments  to  be  made  to 
reimburse  any  person  for  excess 
distribution  spending  prior  to  the 
effective  date  of  the  amendments.*** 
Any  plan  that  would  continue  such 
reimbursements  after  the  effective  date 
of  the  amendments  would  have  to 
include  provisions  designed,  in  light  of 
the  surrounding  circumstances,  to  pay 
off  the  total  amount  of  reimbursed 
expenses  within  a  reasonable  period  of 
time.  Because  circumstances  vary  from 
fund  to  fund,  proposed  paragraph  (b)(5) 
is  intended  to  provide  fond  directors 
with  flexibility  in  dedding  how  to 
reduce  and  eventually  pay  off  presendy 
existing  unreimbursed  amounts.***  The 
directors  would  have  to  condude  that 
any  provisions  in  the  1^>-1  plan  that  are 
designed  to  eliminate  the  unreimbursed 
amounts,  would  be  reasonably  likely  to 
benefit  and  would  be  in  the  best 


■**  See  infra  aotet  17S-1S3  aiid  aooonpanying 
text 
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As  noted,  titefioviakuu  to  be 
included  fa  4  pud's  I2l>-1  plan  under 
proposed  pat«graph  (bK5)  would  be 
designed,  in  l^t  of  die  surrounding 
circumstancf  $,  to  result  in  elimination  of 
the  reimbursed  amounts  "widiin  a 
reasonable  pofnod  of  time."  What  time 
period  is  rea^nable  will  depend  on  the 
circumstances  of  the  particular  fund. 
The  factors  that  may  be  considered  in 
establishing  ^le  time  period  include  the 
impact  of  the  Reimbursement  provisions 
of  the  hmd  ahid  its  shareholders,  the  size 
of  the  fund,  the  stage  of  growth  and 
development  bf  the  fund,  the  size  of  the 
unreimbursed!  amount,  including,  where 
applicable,  imerest  payments  on  that 
amount,  and  (tfie  present  impact  that 
termination  ^i  the  12b-l  plan  would 
have  on  the  fii^d's  underwriter  or  other 
party  to  whom  the  unreimbursed 
amounts  would  be  paid. 

b.  Informat^n  requirements.  Present 
rule  12b-l(d)|^uires  that  when  . 
considering  Aether  to  implement  or 
continue  a  1^1  plan,  fund  directors 
request  and  ^taluate  such  information 
as  may  be  rebponably  necessary  to  an 
informed  det^hnination  of  whedier  the 
plan  should  be  implemented  or 
continued.  Paragraph  (d)  also  requires 
all  parties  to  related  agreements  under 
the  12b-l  pla|i^  to  provide  the 
information  ilaquested  by  the  directors. 
Additionally^  (he  paragraph  requires  tiie 
directors  to  odnsider  all  pertinent 
factors  and  to  include  a  description  of 
the  factors  considered  and  the  basis  for 
the  decision  to  use  fund  assets  for 
distribution  in  the  minutes  of  the  board 
meeting."* 

The  substance  of  paragraph  12b-l(d) 
would  be  incorporated  into  proposed 
paragraph  12b|-l(bM4).  Additionally, 
paragraph  (b)OlHi)  of  die  proposed 
amendments  iiirould  require  diat  the 
information  r^uested  by  fund  directors 
include  "appi|()priate  business  estimates 
and  projections"***  of  the  type 


'••  Paragraph  (IflOXl). 

>•>  As  diacuaafi  pwviotialy,  tht  Note  to  ml*  12b- 
1  refera  diractoia  lb  the  Prapoaiiw  Rataaaa  and  die 
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may  be  iclevaat  jllie  Coouaiaaiaii  ia  pntyitali^  to 
amend  the  Note  tnrule  12b-1  to  indude  a  reimnce 
to  thia  releaae.  Sm  acvira  note  34. 
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conmoDiy  Med  bjr  tfaoM  fvfaB  1 
and  disMbate  ftHHl  shares  win 
mariccttng  and  odier  buiiiieae 
dediknt.*** 

The  proposed  ammdments  would  abo 
clarify  the  pieaent  l«ngnage  of 
para^aph  (d)  relating  to  the  contents  of 
the  minutes  of  board  meetings  at  i^di 
findings  under  nde  12b-l  are  made. 
Proposed  paragraph  (b)(4Uiv)  would 
require  that  the  minutes  specifically 
describe  the  factors,  assiunptions, 
estimates  and  projections  considered  by 
fimd  directors,  and  the  basis  for  any 
decision  to  adopt  or  continue  the  plan. 
While  rule  12b-l  presently  requires  that 
minutes  relating  to  director  findings 
under  the  rule  be  descriptive, 
inspections  by  the  Commission  staff 
have  uncovered  several  instances  where 
board  minutes  were  too  cryptic  to 
permit  the  staff  to  examine  compliance 
with  die  rule.  These  amendments  would 
require  that  the  minutes  contain,  at  a 
minimimi,  a  description  of  the  factors, 
assumptions,  estimates  and  projections 
considered,  the  basis  for  any  decision  to 
adopt  or  continue  the  12b-l  plan,  and 
the  decision  itself.  Additionally, 
proposed  paragraph  (g)  would  amend 
the  rule's  recordkeeping  provision  to 
specifically  require  that  information, 
estimates  and  projections,  and  any 
materials  serving  be  the  basis  thereof, 
considered  by  the  directors  be  preserved 
and  madejBvallable  for  inspection  by 
the  Commission.*** 

c.  Reasonable  Likelihood  That  the 
Plan  Will  Benefit  the  Fimd  and  its 
Shareholders.  Under  present  rule  12b- 
1(e),  to  implement  or  continue  a  12b-l 
plan,  fimd  directors  must  conclude,  in 
the  exercise  of  reasonable  business 
judgment  and  in  light  of  their  fiduciary 
duties  under  state  law  and  section  36  of 
the  Act  there  there  is  a  reasonable 
likelihood  that  the  plan  will  benefit  the 
fimd  and  its  shareholders.  Proposed 
paragraph  (b)(3)(i)  of  the  rule,  which 
incorporates  this  present  duty, 
specifically  would  require  diat  this 
conclusion  be  based  on  appropriate 
business.e8timates  and  projections.  As 
discussed  above,  such  estimates  and 
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pn^ections  shoald  be  reqweated  by.  and 
provided  to.  the  directors  of  the  fund. 

Certshi  benefits  to  a  fund  and  Its 
shareholders  from  inqilementing  or 
continuing  a  I2b-1  plan  cannot  be  easily 
quantified.  The  reference  in  the 
proposed  rule  amendments  to  estimates 
and  projections  is  not  therefore, 
intended  to  suggest  that  thes«  are  the 
only  types  of  information  upon  which 
the  directors'  conclusions  may  be  based. 
Proposed  paragraph  (b)(3)(i)  would  also 
clarify  that  the  directors  must  conclude 
that  the  12b-l  plan  is  reasonably  likely 
to  benefit  shareholders  holding  fund 
shares  at  the  time  the  plan  is 
implemented  or  continued,  as  well  as 
future  shareholders.  In  many  instances, 
12b-l  plans  (with  or  without  CDSLs) 
have  become  the  primary  means  of 
financing  the  distribution  of  fund  shares. 
Adopting  or  continuing  a  I2l>-1  plan  as    . 
an  alternative  to  a  front-end  sales  load 
may  benefit  those  shareholders  whose 
payment  for  distribution  is  thereby 
postponed.  A  number  of  funds  have 
justified  the  implementation  or 
contimution  of  a  12b-l  plan  on  the 
basis  of  this  benefit***  However,  since 
the  burden  of  12b-l  plans  falls  not  only 
upon  the  incoming  shareholders,  but 
also  upon  existing  shareholders,  the 
proposed  amendments  to  the  rule  would 
require  specifically  that  fund  directors 
find  a  likely  benefit  to  both  groups  of 
shareholders.*** 

d.  Amounts  Accrued  Under  a  Fund's 
12b-l  Plan.  Paragraph  (b)(9)  of  die 
proposed  amendments  to  nde  12b-l 
would  require  fimd  directors  to  review, 
at  least  quarteriy.  whedier  amounts 
accrued  under  the  1^>-1  plan  as  of  the 
date  of  the  review  materially  exceed  the 
level  of  distribution  spending  for  the 
next  quarter.  The  paragraph  ftrovides 
that  if  the  amounts  thus  for  accrued 
materially  exceed  die  past  level  of 
distribution  spending,  and  if  this 
additional  amount  accrued  is  not  likely 
to  be  spent  on  distribution  in  the  next 
quarter,  then  the  rate  of  accrual  under 
die  plan  must  be  reduced  through  such 


■**  Sae  la  Stetanenl  tufmt  note  51  at  SS.  Of 
conne.  the  lieneBto  deaoribed  by  the  la  Stetement 
wiH  oidy  i^ply  to  Ihoae  ihafeh^dara  who  do  not 
hold  thdr  riiaraa  ao  long  aa  to  pay  OMi*  than  the 
equivalent  of  the  maximum  aaliw  load  pennitted  by 
NASORulea. 

'**  Aa  diacuaaed  above,  dutag  the  fbtimilation  of 
rule  Ut>-1.  the  CoMnteatan  expraaead  oaaoan 
ragaitling  the  fata  tFaaenant  of  anatingrand 
aoafvlMldafa  n  ooBBaGtioB  with  the  liaaffing  of 
dlatilbwHBB  wcpaeaaa.  Sm  Advance  NoMca  Helaaae. 
Bivw  Mto  It.  AddittoMHy.  to  the  context  of 
nrlniliaiiMniiiit  plana  It  appoari  tttet  the  baiwflti  cif 


a  Ub-I  plan  may  ba  raaHaad  priamfly  by -OM  snap 
of  ahaMbaUaaa  aMa  the  batdawof  the  pl«i  faU  on 
a  Afhaaatatoapff  ahnhaMm.  Sm4 


BEST  COPY  AVAILABLE 


23276 


Federal  Regtoter  /  Vol.  53.  No.  119  /  Tuesday.  Jane  21.  1988  /  Proposed  Rules 


actions  as  the  directors  deem 
appropriate. 

As  discussed  above,  some  funds  may 
accrue  amounts  to  be  used  for 
distribution  under  a  12b-l  plan  at  a  rate 
that  far  exceeds  the  level  of  distribution 
spending  for  the  fund.**^  Although  this 
practice  may  be  appropriate  where  the 
additional  amounts  accrued,  but  not 
paid,  are  likely  to  be  spent  on 
distribution  in  the  near  futive,  a  problem 
arises  where  the  accrued  amounts  far 
exceed  that  level.  When  this  occurs,  the 
burden  of  the  additional  amounts  being 
accrued  is  borne  by  existing  fund 
shareholders,  who  suffer  an  immediate 
reduction  in  the  net  asset  value  of  their 
shares.  However,  the  benefits  to  be 
derived  from  the  additional  amounts 
accrued  will  not  occur  until  the  amounts 
are  spent,  by  which  time  many  of  those 
shareholders  may  have  redeemed  their 
shares.*'*  Such  an  obvious  imbalance 
of  the  benefits  and  burdens  of  12b-l 
payments  could  make  it  difficult  to 
conclude  that  the  plan  is  reasonably 
likely  to  benefit  the  fund  and  its 
shareholders. 

Proposed  paragraph  (b)(9)  would 
require  fund  directors  to  determine,  on  a 
periodic  basis,  whether  the  rate  of 
accrual  under  the  plan  reasonably 
correlates  with  the  level  of  distribution 
spending  for  the  fund.  Hie  finding 
should  be  based  on  the  quarterly 
expenditure  reports  required  by 
paragraph  (b)(8)  of  the  rule  to  be 
provided  by  any  person  authorized  to 
direct  the  disposition  of  amounts  pai^  or 
payable  under  the  fund's  12b-l  plan."' 
The  finding  should  also  be  based  on  any 
appropriate  business  estimates  and 
projections  made  piuvuant  to  proposed 
paragraph  (b)(4)(i).  If  the  directors 
determine  that  the  fund  has 
accumulated  or  is  about  to  accumulate 
accrued  amounts  under  a  12b-l  plan 
that  are  not  likely  to  be  spent  on 
distribution  by  the  end  of  the  next 
quarter,  then  action  should  be  taken  to 
reduce  the  accrual  rate  until  the 
imbalance  has  been  corrected. 

e.  The  Level  of  Distribution  Payments 
Made  Under  a  Fund's  12b-l  Plan.  Any 
determination  that  a  12b-l  plan  is 
reasonably  likely  to  benefit  the  fund  and 
its  shareholders  involves  consideration 
of  the  amounts  to  be  paid  under  the 


' "  See  supra  note  88. 

■**  This  practice  it.  in  effect  the  obvene  cf  the 
"cany  rorward"  problem  in  a  fund  whoee  12b-l 
plan  permit*  distribution  spending  in  excess  of 
annual  payments  by  the  fund.  The  "carry  forward" 
problem  is  thai  fiitute  shareholders  may  bear  the 
burdens  of  distribution  spending  incurred  for  the 
benefit  of  shareholders  who  are  no  longer  in  the    ' 
fund.  See  supra  notes  83-88  and  accompanying  text 

■**  Proposwl  pdr^iraph  (bHS)  subetantially 
incorporates  present  paragraph  (bH3)(ii). 


plan,  assessment  of  the  impact  of  total 
spending  on  the  fund  and  its 
shareholders,  and  evaluation  of  the 
distribution  services  or  activities  to  be 
received.  However,  the  present  rule  and 
prior  releases  shed  htUe  li^t  on  the 
appropriate  standards  to  be  applied  by 
directors  when  considering  the  level  of 
payments  under  a  fund's  12b-l  plan. 

The  proposed  amendment  would 
establish  that  the  appropriate  standard 
for  fund  directors  to  use  in  assessing  the 
level  of  payments  under  a  12b-l  plan  is 
similar  to  that  articulated  by  the  United 
States  Court  of  Appeals  for  the  Second 
Circuit  in  Gartenberg  v.  Merrill  Lynch 
Asset  Management,  Inc. 
["Gartenbeig"y">  with  respect  to 
management  fees  under  section  36(b)  of 
the  Act."*  In  that  case,  the  court  stated 
that  the  appropriate  standard  is 
"essentially  whether  the  fee  schedule 
represents  a  charge  within  the  range  of 
what  would  have  been  negotiated  at 
arm's-length  in  light  of  all  of  the 
surrounding  circumstances."***  The 
standard  enunciated  by  the  court  in 
Gartenberg  and  applied  in  subsequent 
cases  ***  may  also  be  the  correct  one 
for  determining  whether  payments 
under  a  12b-l  plan  are  appropi    te  in 
light  of  the  distribution  servicei.  jeing 
purchases.  Therefore,  proposed 
paragraph  (b)(3)(ii)  would  apply  this 
standard  to  distributitni  payments  by 
requiring  fund  directors  who  vote  to 
implement  or  continue  a  12b-l  plan  to 
conclude  that,  given  the  surrounding 
ciraunstances.***  the  amounts  payable 


■•<■  ee*  F.2d  023  (2d  Cir.  1982).  cert  denied.  481 
U.S.  008  (1083). 

■**  The  ICI  Statement  suggested  that  under 
certain  drcufflstances,  the  Gartenberg  standard  is 
the  appropriate  standard  for  fund  directors  to  use  in 
assessing  the  level  of  payments  under  a  12b-l  plan. 
See  ICI  Statement  supro  note  51,  at  60-61. 
However,  the  proposed  amendments  to  rule  12I>-1 
would  apply  the  standard  somewhat  differently 
than  that  suggested  by  the  ICL 

'•*ae4P.2dat02S. 

••»  See.  e^..  Meyer  v.  Oppenheimer  Maitagemmt 
Corporation.  794  F.2d  76  (2d  Cir.  1985):  Schuyl  v. 
Howe  Price  Prime  Reserve  Fund.  Inc.  863  F.  Supp. 
062  (S.D.N.Y.  1087).  Affd  per  curiam.  835  FJd  45  (2d 
Cir.  1067),  cerL  denied,  108  S.  Ct  1504  (1988). 

■•«  In  the  context  of  a  fund  that  is  an  investment 
vehicle  for  insurance  products,  the  "sufTouiiding 
circumstances"  that  directors  imist  conaider  in 
approving  a  12b-l  plan  include  the  existence  and 
level  of  any  mortality  or  expanae  risk  charge 
imposed  on  contractfiolders  to  the  extent  such 
charge  may  b«  used,  directly  or  indirectly,  to  pay  for 
distribution.  Moreover,  it  would  appear  that  a  12b-l 
plan  is  far  more  justified  in  the  case  of  a  fund  whose 
shares  are  sold  to  separate  accounts  of  unafBHated 
insurance  companiea  than  for  a  fund  whose  share* 
are  sold  to  the  separate  account*  of  i  aingi* 
company  or  to  •eparate  accounta  of  afllUatad 


under  the  plan  represent  a  cfaaige  withip 
the  range  of  what  would  have  l>een 
negotiated  at  arm's  length.***  This 
conclusion  would  have  to  be  reached  by 
the  directors  in  light  of  their  fiduciary 
duties  under  state  law  and  section  36  of 
the  Act  and  based  upon  appropriate 
business  estimates  and  projections.*** 

/.  NASD  Limitations  on  Sales 
Charges.  As  discussed  above,  while 
payments  under  I2b-1  plans  are  used  to 
pay  for  sales  and  promotional  activities, 
they  are  not  literally  subject  to  the 
limitations  on  maximum  sales  charges 
under  Article  III  Section  26(d)  of  the 
NASD  Rules.**^  To  address  the  issues 
raised  by  this  aspect  of  rule  12b-l, 
paragraph  (b)(4)(iii)  of  the  proposed 
amendments  would  specifically  require 
fund  directors,  when  determining 
whether  to  implement  or  continue  a  12b- 
1  plan,  to  consider  the  extent  to  which 
shareholders  have  paid,  or  may  pay, 
more  for  sales  or  promotional  activities 
than  the  maximum  sales  charge  that 
would  be  permissible  under  the  NASD 
Rules.  This  decision  would  be  made  in 
light  of  all  surrounding  circumstances 
and  based  on  all  types  of  distribution 
charges  imi>osed.  whether  those  charges 
are  front-end  sales  loads,  deferred  sales 
loads,  asset-based  sales  loads,  or  a 
combination  of  the  above.  In  addition, 
the  proposed  amendments  would 
require  disclosure  in  the  fund's 
prospectus  of  whether  and  under  what 


'*•  The  la  cited  the  district  oouri  opinion  in 
Gartenberg  for  the  proposition  that  the  coat  of 
rendering  a  service  is  of  relative  unimportance.  See 
ICI  Statement  supra  note  51,  at  71.  However,  this 
position  waa  taken  by  the  dlstriei  court  aa  part  of  it* 
holding  that  the  principal  factor  to  be  considered 
when  ■**e**ing  faaa  undtr  *ection  38(b)  i*  the  price 
charged  by  other*  in  the  indu*try  for  aimilar 
*ervice*.  It  ahouM  be  noted  that  the  Saooad  Circuit 
tpecifically  diaagreed  with  thi*  aapect  of  the  di*trict 
court  opinion.  Sae  aM  V3A  at  029.  Therefore,  a* 
dl*cu**aed  by  the  Seoond  Circuit  tfie  coat  of 
providing  aarvice*  i*  one  of  *everal  factors  that  may 
be  important  In  deteimining  whether  a  fee  ia 
excetfive.  Id.  at  030. 

■**  A*  noted  by  the  court  in  Gartenberg.  the 
expertise  of  a  fund's  independent  directors,  whether 
they  are  fiilly  infonned  regarding  the  services  and 
fees,  and  the  extent  of  care  and  conadentiouanass 
with  wMch  they  perfonn  their  dutiea  are  important 
factor*  in  detannining  whether  a  violatian  of  section 
38(b)  has  occuirad.  Sm  Gartutbetg,  ae«  F.2d  at  03a 
Thaae  bctor*  wouM  alao  lie  relevant  in  any  inquiry 
regarding  whether  a  fund**  diaintereatad  director* 
have  fulfilled  their  responsibilitlaa  under  rale  12b- 
1.  To  the  axent  that  a  fund'*  didnlereatad  director* 
ara  wall-quili^ed,  fully  infonned  iodividaala  who 
demouirale  a  willingnaa*  to  act  indepoidenlly  of 
fiind  management  their  detennlnalioa  that  the 
standard*  of  the  rule  have  been  met  ebould  be 
weighted  heavily. 

■**  The  NASD  maximum  may  vary  depending  on 
the  characteriatic*  of  the  pwtinlar  fiind.  See  supra 
note  114  and  accompanying  taxt  S*e  a/fo  Article  m 
SectiOA  2B(d)  of  the  NASD  Rulea.  For  a  discuaaion  of 
the  potential  pfobien*  cauaad  by  the  iaappUcabiUty 
of  the  NA80  liniU  to  12b-l  payments.  •*•  svpra 
text  accompanying  note*  108-123. 
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\  a  fuiid'a  ahareholder  will 
I  the  mairi^vni  limits 
\  Rules.  Such  disclosure 
1  in  a  table  or  9«ph.*** 
.ihs  are  based  on  the 
pressed  in  the  sales  load 
I  Rules.  By  requiring 
dosure  of  whether  and 
astances  a  shareholder 
will  pay  moM  than  the  maximum  NASD 
limits,  the  pntposed  amendments  would 
help  fund  inykstors  be  aware  of  the 
possibility  ti^t  they  may.  in  a  ^ven 
case,  pay  mdte  under  a  12b-l  plan  than 
would  be  p^toissible  as  a  front-end 
sales  load.*H 

g.  Includin$  an  Annual  Spending 
Ceiling  in  a  tgb-1  tHan.  Proposed 
paragraph  (I)  of  rule  12b-l  would 
specifically  ftquire  each  I2b-1  plan  to 
specify  the  i^tkximum  amount  that  can 
be  spent  anih^lly  for  distribution  under 
the  plan.  This  annual  spending  ceiling 
woidd  have  ^  be  expressed  either  as  a 
stated  dollar  (mount  or  as  a  specified 
percentage  cjfltfie  fund's  average  total 
net  asset  valbe. 

Virtually  dQ  funds  with  12b-l  plans 
presently  inql^de  an  annual  spending 
ceiling  in  the|  ^oms  of  the  plan.  Such 
ceilings  are  important  because  ttiey 
enabte  fund  ||iectors  to  more  easily 
assess  the  pti^ible  impact  of  fund 
distribution  pending  on  a  fimd  and  its 
sharehoklera  when  making  the 
determinatioiis  required  by  the  rule. 
Moreover,  an  annual  spending  ceiling 
requirement  \k  implicit  in  the  terms  of 
the  present  rule  because,  without  sudi  a 
specified  ceilihg.  it  would  be  impossible 
to  determine  whether  an  amendment  to 
a  12b-l  plan  would  increase  materially 
the  amount  to  be  spent  for  distribution, 
thereby  requl^  shareholder  approval 
under  presenjtirule  12b-l(b)(4). 

Tlie  propof^  amendments  to  rule 
12b-l  would  ^uire  that  the  maximum 
annual  ceiling  be  expressed  as  either  a 
stated  dollar  Amount  or  as  a  specified 


'**  An  amiindwml  to  ilon  7  of  fonn  N-IA  it 
being  propoaed  ifthich  would  implemeni  this 
ditcloaure  raquiife^ant 

■**  TIm  la  St^tfeaaat  iMinUinMi  that  fand 
investon  often  i^ke  a  oonacioaa  inveatment 
decision  to  inveat  (n  a  fimd  tiiat  pays  for 
distribution  throit^  a  12b-l  plan  (with  or  without  a 
CDSL)  rather  than  inveat  in  a  fund  that  paya  for 
distribution  through  a  front-end  sales  load  See  \C\ 
Statement,  tupra  aote  SI,  at  32-33.  However, 
because  investor*  may  find  it  difficult  to  determine 
the  likely  impact  otf  12b-l  payments,  they  may  be 
unaware  that  soqi*  funds  are  charging  more  than 
could  have  been  p^arged  as  a  &ont-end  sales  load. 
The  propoaed  antwdments  simply  represent  an 
attempt  to  enable  investors  making  an  investment 
decision  baaed,  ifipart,  on  the  method  of  paying  for 
distribution,  to  bf  **nat  bf  a  fact  that  is  material  to 
the  decision,  nan^  whether,  and  under  what 
circumatanoes,  aa  investor  in  a  given  fund  is 
reasonably  likelyj^lD  pay  more  for  distribution  than 
could  have  been  ckarged  as  a  front-end  sale*  load 
on  fund  aharas  ufdar  Iha  NA^  Rules. 


percentage  of  the  fund's  average  total 
net  asset  value.  Because  the 
overwhelming  majority  of  funds  already 
have  annual  spending  ceilings  expressed 
as  a  percentage  of  average  total  net 
assets,  the  ^tofoted  amendbnents,  tf 
adopted,  may  not  require  many  funds  to 
amend  their  plans.  Moreover,  propoeed 
paragraph  12t>-l(f)  would  specifically 
provide  diat  the  inclusion  of  an  animal 
ceiling  in  a  12b-l  plan  would  not 
prevent  a  fimd's  directors  from 
establishing  a  lesser  amount  to  be  spent 
under  the  plan  in  a  given  year."° 
Nevertheless,  die  maximum  ceiling 
should  be  based  on  a  realistic  estimate 
of  the  level  oi  distributioo  services  to  be 
provided  to  the  fund  on  an  annual  basis, 
based  on  reasonable  business  estimates 
and  projecttons.  It  would  be 
inappropriate  to  set  a  ceiling  so 
artificially  hi^  that  there  could  be 
significant  changes  in  the  level  of 
payments  BMde  under  a  I2l>-1  plan 
without  a  new  shareholder  vote 
pursuant  to  paragraidi  (dHlKi)  of  the 
rule.  While  the  ceiling  may  be  proposed 
initially  by  the  fund's  principal 
underwriter,  it  would,  erf  course,  have  to 
be  approved  by  dte  hud's  directors  in 
their  vote  on  &»  adoption  or 
continuation  of  the  12b-l  plan.  It  is 
anticipated  that  the  directors,  in 
deliberatiag  on  those  matters,  will 
request  and  evaluate  the  estimates  and 
projections  used  in  setting  the  ceiling. 

Finally,  the  proposed  amendmento 
would  require  only  that  the  maximum 
annual  ceiling  be  calculated  by  one  of 
the  methods  specified.  The  proposal 
would  not.  for  exan4)le,  prevent  a  fund 
from  including  in  ito  12b-l  plan  a 
provision  diet  calctdated  tiie  maximimi 
annual  spending  ceiling  as  the  lesser  of 
a  specified  percentage  of  the  fimd's 
average  net  asset  value,  or  a  specified 
percentage  of  the  fund's  total  net  sales 
during  the  year.  Similar  methods  of 
calculation  could  also  be  used,  as  long 
as  the  maximum  amount  was  calculated 
as  either  a  stated  dollar  amount  or  a 
specified  percentage  of  the  fimd's 
average  total  net  asset  value. 

h.  Use  of  Amounts  Paid  or  Payable 
Under  12b-l  Plans.  Proposed  paragraph 
(c)  of  rule  12b-l  would  require  diat  each 
12b-l  plan  and  related  agreement 
contain  certain  provisions  restricting  the 
purposes  for  which  amounts  paid  or 
payable  under  the  plan  or  agreement 
may  be  used.  When  rule  12b-l  was 
originally  adopted,  the  Commission  did 
not  indtule  restrictions  on  the  use  of 
amounts  paid  or  payable  under  the  rule. 
Instead,  Uie  nile  relied  on  fund  directors, 
particularly  disinterested  directors,  to 


*  '*  See  tupra  note  87. 


act  as  a  safeguard  against  potmtial 
abuses..  The  Goountsaioo  still  believes 
that  the  independence  of  fund  directors 
fitiffi  management  provides  die  primary 
defense  against  abuse  under  die  role. 
However,  because  of  certain  practices 
that  have  developed  under  rule  12b-l  It 
may  be  necessary  to  restrict  die 
purpoees  for  which  12b-l  proceeds  may 
beused. 

Proposed  paragrai^  12b-l(c)(l)  would 
require  eadi  12b-l  plan  and  related 
agreement  to  limit  die  use  of  fund  assete 
to  payment  for,  or  reimbursement  of 
payment  for,  specific  sales  or 
promotional  services  or  activities, 
identified  in  the  plan,  that  actually  have 
been  or  will  be  provided  hi  connection 
with  the  distribution  of  fund  shares."* 
This  provision  would  accomplish  two 
primary  objectives.  First,  dte  provision 
would  proUbit  the  implementatton  or 
continuation  of  conqiensation  plans  or 
any  odier  plans  Aat  do  not  tie  fimd 
paymente  to  specific  services  or 
activities  actually  provided.'^' 

Second,  by  limiting  a  fund's  paymente 
under  ite  12b-l  plan  and  related 
agreemente  to  paymente  for  sales  or 
promodooal  services  or  activities 
provided  in  connection  widi  the 
distribution  of  die  fund's  sharas, 
proposed  paragraph  (cKlMi)  would 
prevent  this  use  of  the  fiLaid's  assete 
under  a  12b-l  plan  to  pay  for  non- 
dtetribution  expenses  or  for  the 
distribution  eiqienses  of  another 
fund.*'*  l¥oposed  paragraph  (c)(2). 
however,  would  make  it  clear  that  sales 
or  promotional  services  or  activities 
provided  to  the  fund  as  a  participating 
company  in  a  joint  distribution 
agreement  under  proposed  rule  17d-3(b) 


"  >  Givaa  the  wide  vaiMy  of  paymeni 
aimnOMianti  that  ««iat  under  nk  I2b-t.  propoaed 
paragraph  Ub-l(c)  haa  bean  drallad  in  anticipatiaa 
that  liuida  may  pay  far  dialribiittan  axpanaes  or 
activities  throiigh  a  third  party,  each  as  the  fund's 
principai  aadarwriter,  or  pay  the  prouder  of 
servioas  or  acUvitias  directly.  Additianally.  tha 
amendiMnts  twonld  penait  paygfMnt  both  for 
services  or  acUvitias  previoiMiy  provided  or  for 
services  or  activities  to  be  provided  in  the  near 
future,  thereby  wongniring  that  prepayment  for 
certain  aarvioas  or  activities  may  be  necessary. 

"*  This  pfoviaioo  would  not  prohibit  payments 
for  expenditnras  such  as  sales  commissions  which 
are  calculated  aa  a  percentage  of  the  purchase  price 
of  shares  sold.  Similarly,  the  peyment  of  so-called 
"trail"  fees,  whether  intended  as  sales  commissions 
or  as  payments  for  specific  distribution  services, 
would  be  allowed,  as  long  as  the  payments  meet  the 
directors'  approval  under  the  Cartei.berg  standard 
discussed  above. 

"*  To  the  extent  non-distribution  expenses  are  a 
legitimate  fimd  expense,  a  fund  coiild  pay  for  such 
expenses  outside  the  12b-l  plan,  subject  to  other 
applicable  legal  requirements.  See  tupra  nnics  120. 
129.  Whether  or  not  psynents  are  for  distrilmlion  is 
a  question  of  feet  to  be  decided  by  the  fund  s  board 
of  director*  in  light  of  the  surrounding 
circunutancaa. 
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would  be  considered  to  be  provided  in 
connection  with  the  distribotien  of  thtt 
fund's  shares.  "*  In  any  event, 
payments  by  the  fund  could  not  exceed 
the  annual  ceiling  under  the  fuaid's  12b-l 
plan.*'*  > 

Proposed  rule  12b-l(c)  would  also 
restrict  the  ability  of  a  fund  to  pay  for 
distribution  e^qienses  incurred  on  die 
fund's  behalf  in  prior  years.  This  is 
intended  to  require  that  distribution 
services  financed  under  12b-l  plans  are 
paid  for  on  a  current  basis. 

Proposed  paragraph  (cHl)(ii)  would 
require  each  12b-l  plan  and  related 
agreement  to  provide  that  no  amounts 
paid  or  payable  by  the  fund  may  be 
used  to  pay  for  or  reimburse  payments 
for  sales  or  promotional  services  or 
activities  that  are  provided  after  the 
effective  date  of  the  rule  amendments, 
unless  payment  takes  place  prior  to  the 
earliest  of  two  points  in  time  described 
in  the  rule  text  SpecificaUy,  payment  or 
reimbursement  by  the  fund  for  a 
particular  service  or  activity  would  have 
to  take  place  prior  to  the  earliest  of  (A) 
the  last  day  of  the  one  year  period 
conunencing  on  the  last  day  of  the 
calendar  quarter  during  which  the 
service  or  activity  was  performed  or  (B) 
the  last  day  of  the  one  year  period 
commencing  on  the  last  day  of  the 
calendar  quarter  during  which  payment 
for  the  service  or  activity  was  made  by  a 
third  party  on  behalf  of  the  fund.  Thus, 
the  proposed  amendments  are  intended 
to  restrict  the  ability  of  a  fund  to  use  a 
12b-l  plan  to  pay  for  services  or 
activities  that  were  provided  more  than 
one  year  prior  to  the  calendar  quarter 
during  which  payment  or  reimbursement 
is  made  by  the  fund.*'*  The  one  year 


■^*  A*  discutMd  above.  airangemenU  whereby 
two  or  more  fund*  jointly  finance  diftribution 
expenaea  raise  problema  under  rale  lZb-1  becauae 
of  the  danger  that  one  fund's  assets  may  be  used  to 
subsidize  the  distribution  of  another  fund's  shares. 
See  supra  note  142.  Because  the  propoeed 
amendments  to  rule  17d-3  are  intended  to  address 
similar  concerns,  the  Commission  is  proposing  to 
amend  rule  I2b-t  to  restrict  the  use  of  paymanta 
under  a  12b-1  plan  for  joint  diatributkm  fiiMnring  to 
those  arrangements  that  satisfy  the  requirements  of 
rule  I7d-3(b).  as  proposed  to  be  amended. 
Consequently,  even  joint  distribution  arrangements 
that  are  not  subject  to  section  17(d)  and  rule  17d-l 
would  be  required  to  satisfy  the  rule  17d-3(b) 
requirements  if  the  arrangement  is  financed  under  a 
participating  fund's  12b-l  plan.  This  would  be  the 
case,  for  example,  where  two  unaffiliated  funds 
enter  into  a  joint  distribution  arrangement 
Moreover,  because  the  separate  series  of  a  series 
fiind  would  be  considered  to  be  sepcwale  funda 
under  the  pn^Maed  amendments  to  rule*  12b-l  and 
17d-3,  joint  distribution  airangements  between 
separate  series  of  a  fund  wouM  also  have  to  satisfy 
Imposed  rule  17d-3(b). 

■  '*  See  tupra  text  accompanying  note  17a 
■**  By  iu  terms,  proposed  paragraph  (cXlKii) 
would  apply  only  to  services  and  activities  that 
occurred  after  the  effective  date  of  the  amendments. 
Therefore,  this  provis'on  would  have  no  impact  on  a 


period  was  derived  from  the  one  year 
terin  df  12b-l  plans  under  ttie  present    ' 
rule,  although  die  period  could  span  two 
terms  of  the  plan. 

As  noted  above,  fimds  using  tfie 
amended  rule  would  determine  the  last 
permissible  date  on  which  payment  for  a 
service  or  activity  could  be  made  (dw 
"last  payment  date")  pursuant  to  die 
provisions  of  proposed  paragraph 
(c](l)(ii)."'  Funds  calculating  tfie  last 
payment  date  under  proposed  paragraph 
(c)(lHU)  would  also  have  to  determine 
the  calendar  quarter  during  which  the 
particular  service  or  activity  will  be 
performed.  For  ease  of  calculation,  the 
proposed  amendments  would  measure 
the  maximum  one  year  payment  period 
by  reference  to  calendar  quarters,  radier 
than  the  date  on  which  each  service  or 
activity  was  performed.  Consequently,  it 
is  anticipated  that  this  determination 
would,  in  most  instances,  present  few,  if 
any,  difficulties  to  funds  relying  on  the 
rule.«'« 

Where  a  fund  relying  on  the  rule  has 
arranged  for  fund  distribution  expenses 
to  be  paid  initially  by  a  third  party,  sudi 
as  the  fund's  principal  underwriter,  and 
later  reimbursed  by  the  fund,  calculation 
of  the  last  payment  date  would  also 
require  reference  to  the  calendar  quarter 
during  which  the  third  party  paid  for  the 
particular  services  or  activities  in 
question.  This  additional  provision  for 
hmds  that  use  third  party  arrangements 
is  intended, to  prevent  such  funds  frtim 
extending  Uie  allowable  payment  period 


fund's  abilify  to  make  or  reimburse  payments  for 
services  and  activities  that  occurred  prior  to  that 
date.  Such  payments  would,  however,  have  to 
comply  with  tlie  other  provisions  of  the  proposed 
amendments  to  rule  12b-l,  including  propoaed 
paragraph  (b)(5),  relating  to  the  rstponaibilify  of 
directors  to  take  steps  to  eliminate  the  level  of 
unreimbnreed  expenaes  from  prior  years  within  a 
reasonable  period  of  time.  See  tupra  notes  14&-1S0 
and  accompanying  text. 

"*  In  order  to  facilitate  arrangements  whereby  a 
fund  may  be  required  to  pay  all  or  part  of  a 
distribution  expenae  prior  to  commenoamaBt  of  the 
one  year  period,  propoaed  para^ph  (cXl)(U)  haa 
been  drafted  only  to  require  payment  prior  to  the 
end  of  the  one  year  period  rather  than  to  require 
payment  during  the  appUcable  period. 

"■  Where  a  peraon  providea  ongoing  services  to 
the  fund,  it  may  be  more  difBcalt  to  detennina  the 
point  at  which  a  particular  aervioe  or  activify  would 
be  deemed  to  have  been  provided.  Under  •ucfa 
circumstances,  a  fund  may  find  it  uaelul  to  BMke 
this  determination  by  raf^ence  to  such  factors  as 
the  schedule  that  govema  billing  and  payment  for 
the  service.  For  examine,  where  the  fbnd  or  its 
representative  is  billed  for  ongoing  aarvioes  on  a 
monthly  basis,  H  would  appear  appropriate  to  deem 
the  ongoing  services  covered  by  the  biU  to  have 
been  provided  during  that  month.  Of  ooorM,  it 
would  be  inappropriate  for  a  fund  to  eatabliah  the 
last  date  services  were  provided  by  refe^nce  to  a 
billing  schedule  that  osea  a  relallvefy  long  period  of 
time,  if  the  schedule  was  structured  ioiely  or 
primarily  for  the  purpoae  of  extending  the  time 
allowable  for  payment  or  teimbinenMit  under  the 
rule. 


simphf  by  rJmnnellihg  payment*  for 
distributton  dirough  i  third  party."* 

Hie  impositioD  of  the  restrictions 
contidned  in  propoMd  patagraifli 
Ic)(lXtl)in«y  make  it  dilfeidtidr  funds 
to  pay  all  of  dieir  distribttdon  expenses 
under  the  cnmnt  levels  of  their  12b-l 
fees.  However,  these  mtrictions  are     " 
intended  to  address  the  proUems  and 
potential  problems  that  may  arise  from  ' 
the  carry  forward  of  excess  distribution    ' 
spending  from  prior  year*.  By  precluding 
the  build'Up  of  excess  distribution 
spending  to  be  carried  fcwward.  the 
paragraph  would  reduce  the  potential 
reluctance  of  directors  to  discontinue  a 
12b-l  plan.  The  paragraph  would  also 
cause  a  better  matching  of  the 
beneficiaries  of  distribution  services 
with  those  who  bear  thehcost*  of  *uch 
•ervices.*** 

nnally.  it  should  be  noted  that  the 
proposed  amendments  would  not 
prevent  a  fund  bam  obtaining  sufficient 
financing  to  pay  for  distribution 
expenses.  Otiier  options  available  to  the 
fund  would  include  increiasing  die 
maximum  amounts  paid  or  payable 
under  the  fund's  12b-l  plan.***  imposing" 
or  increasing  fivnt-end  or  deferred  sales 
loads  payable  in  connection  with  new 
sales  of  fund  shares.***  or  having  the 
fund's  adviser  pay  for  a  portion  of 
distribution  expenses  out  of  its  own 
resources.*** 

i.  Shareholder  Approval  and 
ReapprovaJ  of  J2b-1  Phots.  Proposed 
paragraph  (b)(l]  of  rule  12b-l  would 
require  that  each  12b-l  plan  be 
approved  initially  and  reapproved  at 
least  annually  by  a  vote  of  at  least  a 
majority  of  the  hind's  outstanding  voting 
securities.**^  In  addition,  proposed 


I  it  may  be  difficult  for  fund  directors 
to  be  involved  in  the  day-tonlay  appUcation  of  the 
limiUttona  set  figrth  in  prapoaad  rale  12b-l(c)(1MU). 
it  is  antidpalad  that  funda  operating  under  the 
propoaed  amendments  would  oompfy  with  this 
rastrictian  by  approving  appropriate  guidelines  for 
the  fund'a  oflicers  to  follow  in  disbmiiing  paymenta 
under  the  12b-l  plan  to  make  sure  that  paymenta 
are  not  made  in  violation  of  the  ptopoaad 
restrictiona.  In  addition  to  apprwing  such 
guidelines,  the  dliuctora  would  also  have  to  review 
periodically  tfia  operation  of  the  gnidelinea  and 
make  any  adjuatments  or  lefinementa  deemed 
necessary. 

1(0  Sgg  $upra  notes  83-SS  and  accompanying  text 

**'  Such  an  faicreaaa  would  require  a  shareholder 
vote  under  propoaed  rule  l2b-l(dMl).  wUch 
incoiporatea  unchanged  the  substanoe  of  present 
rule  12b-l(b)(4). 

■"  Sm  «i<pra  notes  84. ' 

'*■  As  discussed  above,  such  payments  need  sol 
be  made  under  a  l^l^l  plan.  Sm  si^Mti  text 
following  note  12*. 

>*«  htipaaod  paragraph  (b)(2)  of  dha  rale  would 
require  thai  the  plan,  fw. well  as  any  i*Iato<l 
agreements,  be  approved  \m  a  vote  of  tba/und's 
board  of  (iiraciars  and  of  the  disintersiptad  directors. 
TUa  provialon  ia  substantively  (ha  aama    . 
requirement  as  ttiat  found  in  paragraph  (b)(2>  of  the 
praaantrale. 
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paragraph  (bkjr)  would  requiiv  that  the 
plan  st^iulatej  ^t  it  ^y  ooly  continue 
in  effect  beyo^l  aperiod  of  one  year  if 
the  continuanji^  it  specifically  approved 
annually  by  a|  tote  of  both  the  fund's 
directors  and  jits  shareholders. 

The  require^nt  that  shareholders 
reapprove  thei^d's  12b-l  plan  at  least 
on  an  annual  Ussis  was  suggested 
initially  by  th^lConunission  in  the 
Advance  Notttje  Release  to  rule  12b-l  in 
order  to  provide  for  continuing  conbol 
by  shareholddn  of  die  use  of  fund  assets 
to  pay  distrib^^on  expenses  after  sudi 
arrangements|Were  initially 
approved.***  However,  in  light  of 
conunents  received  to  the  effect  that 
annual  sharelidlder  approval  was  not 
neces8ary,>**!aie  Conunission  adopted 
rule  12b-l  to  ijaquire  that,  subsequent  to 
the  adoption  «  a  distribution  plan,  only 
modifications  itfaat  would  materially 
increase  the  atiount  of  money  to  be 
spent  need  by  submitted  to  the 
shareholders  ^r  approval.  Annual 
shareholder  a|>|>roval  is  not  presently 
needed  if  no  such  change  is 
proposed.**' 

The  amend^  rule  would  provide  that 
shareholders  have  a  continuing  role  in 
the  approval  af!l2l>-l  plans  since  the 
utility  of  a  plabto  a  fiind  may  change 
over  time.  Thik  while  shareholders  may 
see  good  reaso$  to  approve  a  plan  in  the 
early  years  of  k  fund  to  stimulate  growth 
to  a  sufficient  |Wel  for  economies  of 
scale  to  be  ad^eved,  they  may  have  a 
quite  different  (pinion  of  the  utility  of  a 
12b-l  plan  on(|^  a  fund  has  matured. 
Their  solution  |to  dissatisfaction  with  the 
plan  could  be  id  sell  their  interests  in  the 
fund,  but  such  decisions  could  be  costly 
if  the  fund  hasi «  CDSL  or  charges 
redemption  fedi.  Proposed  paragraph 
(b)(1)  would  thus  require  approval  by 
shareholders  at  the  I2l>-1  plan  at  least 
annually.  Shaiieliolders  would  then  be 
able  to  deddej  based  on  past  and 
current  net  sales,  performance, 
expenses,  and  fbture  projections,  the 
amount  of  fund  assets,  if  any,  that  would 
be  allotted  toWard  distribution.'** 


'■*  Sw  «i«»v  noM*  u  at  tnct  aooomiMnjriBg  ttA 

"*  5m  ProposiahjRaleue,  •!«»«  note  20  at  IL2S 
and  aocompanyindllnct  51m  aho  Adopttng  RtlaaM. 
uvra  aote  1  ai  nil  ^  aooompanytag  taxt 

'"  See  AdopUna  ttataata.  nipra  note  1.  Althoi^ 
the  propoaad  nile  dM  not  contain  a  •harefaoldar 
rMpproval  eonditifi  coaunanU  wara  raoeivad 
which  atgued  agaiMt  requiring  thareholder 
approval  of  modifli^tiona  of  the  initial 
airangementa. 

>  *•  In  ordar  for  itiwakoMera  to  make  nich  a 
determination,  fiinda  would  need  to  diadoae  to 
•hareboldert  a  aumiMiy  of  the  aame  type  of 
infonutton  a*  mual  be  coaaidered  by  directort  in 
their  dedalon  aa  to  whether  to  continue  a  12b-l 
plan. 


Because  die  Commission  recognizes 
that  tot  funds  diat  do  not  diaige  a  CDSL 
or  radenqition  fise.  or  that  have  not 
chaiged  a  front-aid  sales  load, 
shareholders  dissatisfied  widi  a  12b-l 
plan  could  'Vote  with  their  feet."  so  to 
speak,  the  Commission  also  is  seeking 
comment  on  whether  the  annual 
shareholder  vote  requirement  of  (b)(1) 
should  be  limited  to  funds  that  charge  a 
CDSL  redenqition  fee,  or  front-end  sales 
load. 

/  Proposed  Amendments  Relating  to 
Fimd  Payments  After  Termination  of  a 
Plan  or  Related  Agreements.  Proposed 
paragraph  (d)  of  rule  12b-l  incoiixirates 
the  provisions  of  the  present  rule  diat 
relate  to  the  amendment  and 
termination  of  I2b-1  plans  and  related 
agreements.  Proposed  paragraphs 
(d)(l)(iii)  and  (d)(2)(iU)  would  be  added 
to  the  nde  to  make  explicit  that 
questions  relating  to  fund  payments  for 
distribution  after  termination  should  be 
addressed  in  each  12b-l  plan  and 
related  agreement*** 

Proposed  paragraph  (d)(l)(iii)  would 
require  each  12b-l  plan  implemented  or 
continued  imder  the  amended  rule  to 
include,  in  substance,  one  of  two 
provisions  relating  to  fimd  payments 
after  termination.  The  first  alternative 
would  be  to  include  in  the  plan  a 
provision  stating  Uiat.  in  the  event  the 
plan  is  terminated  or  otherwise 
discontinued,  no  further  payments  will 
be  made  by  die  fund.  The  second 
alternative  would  be  to  provide  that,  in 
the  event  of  termination  or 
discontinuation,  further  payments  by  the 
fimd  will  be  made  only  to  the  extent 
such  payments  are  specifically 
permitted  and  described  by  the 
provisions  of  the  plan,  and  then  only  to 
the  extent  such  payments  would  be 
permitted  imder  proposed  paragraph  (c). 
Proposed  paragraph  (d)(2)(iii)  would 
contain  similar  alternatives  for  related 
agreements  under  a  12b-l  plan.**° 

ff  a  fimd  operating  under  the  proposed 
amendments  anticipated  making 
payments  for  distribution  after  the 
termination  of  the  plan,  the  details 
regarding  the  calctdation  of  such 
pajrments,  the  method  of  payment,  and 


*■■  Aa  diacuaaed  above,  under  preaeni  rule  12b-t 
fund*  are  required  to  addraaa  apedfically  all 
matarial  aapacta  of  the  propoeed  diatribution 
finandng  in  the  12b-l  plan  ilaelf  and  in  related 
agteemeuta.  Sm  mtpn  note  2S  and  accompanying 
text  Propoaad  paragrapha  (dHipi)  and  (d)(2Kiii) 
are  intended  only  to  clarify  thia  requirement  with 
reapect  to  payments  after  tennination.  See  mipra 
notaSB. 

'**  With  reapect  to  e  r^tad  egreement. 
paymenU  could  be  made  after  tenninatioa  or 
diacontinuation  only  punuant  to  the  apedflc 
proviiiona  of  both  the  agreement  and  the  fund's 
12b-l  plan,  as  well  aa  only  if  payment  ia  conaiateat 
with  propoaed  paragraph  (c)(2). 


Other  materia)  provisim^  would  have  to 
be  sat  forth  specifically  in  the  plan  and 
appropriate  related  agreements.*** 
Additionally,  any  agreement  to  make 
payments  would  have  to  restrict  the 
fund's  ability  to  make  payments  for 
distribution  services  and  activittes 
provided  after  the  effective  date  of  the 
amendments.***  Finally,  if  no  payments 
after  termination  would  be  permitted, 
that  fact  would  have  to  be  stated 
prominendy  in  the  plan  and  agreements 
so  that  the  fund,  its  directors,  officers, 
employees  and  sharehoklers.  and 
parties  to  related  agreements,  will 
realize  diat  the  restriction  on  payment 
exists. 

k.  Amendments  Intended  to  Provide 
for  Proper  Labelling  and  Disclosure  of 
12b-l  Fees.  (1)  12b-l  PaymenU  as 
"Asset-Based  Sales  Loads".  The 
proposed  amendments  to  rule  12b-l 
would  change  the  heading  of  the  rule  to 
read  "Payment  of  Asset-Based  Sales 
Loads  by  Registered  Open-End  I 

Management  Investment  Companies." 
Additionally,  proposed  paragraph  (a)(2) 
of  the  rule,  which  would  define  the 
scope  of  rule  12b-l,  would  state  that  a 
fimd  will  be  deemed  to  be  acting  as  a 
distributor  of  securities  of  which  it  is  the 
issuer,  odier  than  through  an 
underwriter,  if  the  fimd  pays  an  "asset- 
based  sales  load."  The  term  "asset- 
based  sales  load"  would  be  defined  in 
proposed  paragraph  (h)(2)  of  the  rule  to 
mean  any  direct  or  indirect  financing  by 
a  fund  of  sales  of  promotional  services 
or  activities  in  connection  with  the 
distribution  of  fund  shares.  The  term 
"asset-based  sales  load"  would  also  be 
used  in  several  other  provisions  of  the 
proposed  amendments  to  refer  to 
payments  made  imder  I2b-1  plans. 

The  use  of  the  term  "asset-based  sales 
load"  in  the  proposed  amendments  is 
not  intended  to  have  any  impact  on  the 
scope  of  rule  12b-l.  Nor  is  the  use  of  the 
term  intended  to  bring  12b-l  payments 
within  the  term  "sales  load"  as  defined 
in  section  2(a)(35)  of  tiie  Act  '**  and 
used  throughout  die  Act  and  the  rules 
thereunder.  Rather,  the  change  in 
terminology  is  directed  at  the  investor 
confusion  that  has  arisen  regarding 


>*'  It  would  not  be  sufficient  for  the  plan  simply 
to  authorise  the  fund's  directors  or  disinterested 
directors  to  make  theae  dedaions. 

'**  See  parayaph  (cMl)(U).  Any  paymento  after 
termination  or  diaooatinnation  would  also  have  to 
be  intended  as  payment  or  reimbursement  for 
apedfic  sales  orprooiotional  services  or  activitiaa 
that  actually  have  been  provided  to  the  fund.  See 
paragraph  (c)(lNi). 

**' See  »tipmio*e  52.    . 
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payments  for  distribution  under  the 
rule."* 

(2)  Use  of  "No-Load"  Terminology. 
Proposed  paragraph  (e)  of  rule  12b-l 
would  prohibit  funds  that  have  adopted 
12b-l  plans  under  the  rule  from  using 
their  assets  to  pay  for  distributioD  if 
they  hold  themselves  out  to  the  public 
as  "no-load"  funds  or  use  terminQlogy 
that,  given  the  context  and  presentation, 
is  likely  to  convey  to  investors  the 
impression  that  th«  fund  does  not 
impose  any  charges  for  sales  or 
promotional  expenses.  These 
prohibitions  would  also  apply  if  the 
proscribed  action  is  taken  by  the  fund's 
principal  underwriter,  affiliated  persons, 
or  by  any  person  who,  directly  or 
indirectly,  receives  assets  expended 
pursuant  to  the  12b-l  plan.  It  also  would 
api%  to  any  affiliated  person  of  any 
listed  person.  Where  a  fund  has  adopted 
a  12b-l  plan,  that  fond  is  imposing  on  its 
shareholders  the  functional  equivalent 
of  a  sales  load.  In  addition,  the  current 
practice  of  funds  with  12b-l  plans  using 
"no-load"  terminology,***  has  confused 
investors. 

As  discussed  above.'**  the  la  has 
recommended  that  the  Commission 
continue  to  permit  funds  that  make 
annual  payments  of  .25%  or  less  of 
average  net  assets  to  use  no-load 
terminology.  In  support  of  this  position, 
the  ICI  has  argued  that  12b-l  payments 
should  be  considered  the  equivalent  of  a 
sales  load  only  if  annual  payments 
exceed  .25%  of  the  fund's  average  net 
assets.  However,  under  section  2(a](35) 
of  the  Act,  any  portion  of  the  public 
offering  price  that  is  properly 
attributable  to  sales  or  promotional 
activities  would  be  considered  a  "sales 
load."  Since  the  Act  does  not  provide  a 
de  minimis  exception  from  the  definition 
of  sales  load,  it  would  seem  incongruous 
to  permit  such  an  excepticm  for  123b-l 
payments,  which  are  used  to  finance  the 
same  types  of  activities,  i.e.,  payments 
of  commissions  to  salespersons  or 
promotional  activities.  Consequently, 
the  proposed  amendments  would  forbid 
the  use  of  no-load  terminology  by  all 
funds  that  have  adopted  12b-l  plans. 

Even  if  funds  that  have  12b-l  plans 
are  prohibited  from  holding  themselves 
out  as  "no-load"  funds,  a  possibility 
exists  that  investors  would  be  misled  by 
the  use  of  similar  descriptive  language 
by  such  funds.  For  instance,  phrases 
such  as  "no  sales  charge,"  no  initial 


sales  chaises"  and  "no  initial  sales 
load."  without  additional  infoimatiao. 
convey  to  the  kivestor  much  the  same 
impression  that  the  label  "no-load" 
does.  Because  subtle  distinctions  as  to 
the  meaning  of  such  descriptive  phrases 
are  too  often  lost  on  individual 
investors,'*^  the  Commission  is 
proposing  to  prohibit  funds  from  using 
fund  assets  to  make  payments  under 
12b-l  plans  where  the  fund  or  persona 
in  the  distribution  networic  hold  the  fund 
out  as  "no-load"  or  use  terminology  that, 
given  the  context  and  presentation,  is 
likely  to  ccmvey  to  investors  the 
impression  that  the  fund  does  not 
impose  any  charges  for  sales  and 
promotional  expenses. 

At  the  same  time,  proposed  paragraph 
12b-l(e)  is  intended  to  recognize  that 
terms  such  as  "no  initial  sales  charge" 
may  be  literally  true  for  a  particular 
fund  thatdoes  not  charge  an  initial  sales 
load  and  that  has  adopted  a  12b-l  plan. 
The  paragraph  would  strike  a  balance 
between  the  legitimate  use  of  such 
phrases  in  fund  disclosiu^  documents, 
sales  literature,  and  advertising,  and  the 
risk  that  investors  will  be  misled  intq 
thinking  that  the  fund  does  not  impose 
sales  charges  of  any  kind.  Because  the 
proposed  amendment  qiedfically  refers 
to  the  presentation  of  terminology  and 
the  context  in  which  language  is  used,  a 
fund  would  be  able  to  use  descriptive 
phrases  such  as  those  set  fortii  above 
(assuming  it  would  otherwise  be 
appropriate  to  do  so]  as  long  as  the 
advertisement,  sales  literature  or 
disclosure  document  in  which  the 
phrase  appears  also  states,  in  close 
proximity  to  the  phrase,  that  the  fimd 
charged  an  asset-based  sales  load. 

The  prohibition  on  the  use  of  the  no- 
load  label  or  any  similar  terminology 
used  in  a  misleading  manner  applies  to 
all  funds  that  have  adopted  12b-l  plans. 
Accordingly,  funds  that  have  adopted 
defensive  12b-l  plans  wotild  be  subject 
to  these  restrictions.  While  defensive 
plans  do  not  provide  for  separate 
payments,  allowing  funds  with 
defensive  12b-l  plans  to  continue  to  call 
themselves  "no-load"  would  encourage 
other  funds  to  simply  redirect  their 
distribution  costs  through  payments 
under  the  advisory  contract.  Any  fund 
that  has  adopted  a  defensive  12b-l  plan 
could,  of  course,  terminate  the  plan  to 
call  iUelf  a  "no-load**  fund.  As 
discussed  i»eviousIy,  a  12b-l  plan  is  not 


required  for  •  fdnif  s  investment  adviser 
to  pay  for  distributioo.  as  long  as  such 
pa]nnenta  are  made  out  of  the  adviser's 
own  resouroet.'** 

Proposed  parapapb  (e)  would  also 
apply  to  funds  that  pay  various 
shareholder  servicing  costs  to  banks  or 
other  financial  institutions  under  12b-l 
plans.  As  mentioned  previously,  a 
number  of  fonds  have  entered  into 
agreements  whereby  fund  ^ares  are 
made  available  for  purchase  by  the 
customers  of  a  bank  or  other  financial 
institution.  In  many  cases,  these  funds 
pay  these  Institutions  for  providing 
"shareholder  services."  Some  funds 
have  paid  for  such  services  through  a 
12b-l  plan,  apparentiy  to  address  the 
possibility  that  die  pajrments  may  be 
characterized  as  distribution 
expenditures.***  Proposed  rule  12b-l(e) 
would  prohibit  any  fund  that  makes 
pajrmants  that  could  be  characterized  as 
distribution  expenditures  to  banks  and 
other  institutions  from  using  the  no-load 
label  or  similar  terminology  if  these 
funds  make  these  pajfments  through  a 
12b-l  plan.«»» 

If  proposed  paragraph  (e)  of  the  nde 
lAi-\  is  adopted,  use  of  dw  "no-load" 
label  or  aimUar  pn^bited  terminology 
in  statutory  and  omitting  prospectuses 
(i.e..  pnwpectuses  prepeved  in 
accordance  witii  rnla  483  (17  CFR 
23a4a2)  under  Ae  Securities  Act  of  1933 
( "Securities  AcT))  of  fnnda  that  have 
adopted  12b>l  plans  would  be  8ub|ect  to 
liability  under  sections  12(2)  and  17(a)  of 
tiie  Securities  Act  (15  M&JC  771(2)  and 
77q(a).  respectively).  Under  existing 
intnimtations  of  rule  156  under  the 
Securities  Act  (17  CFR  23ai5e].  use  of 
such  terminology  in  sales  literature 
would  subject  the  persons  using  the 
prohibited  terminology  to  liability  under 
section  17(a)  of  the  Securities  Act  and 
section  10(b)  ot  and  rule  lOb-5  uiuler, 
die  Securities  Exchange  Act  of  1934  (15 
U.S.C.  78{(b)  and  17  CFR  240.10b^. 
respectively).*" 


'**  If  the  proposed  aiiMndinentt  relating  to 
tenainolagy  are  Miopttd.  the  CommiMion  inteiub  to 
•mend  font  hM A  Mnder  the  Act  to  chaise  an 
references  to  disttitxilion  diarges  under  nde  I2t>-1 
to  refer  to  "aiiet-based  sale*  load*."  '' 

'**See  tupra  note  102  aiui  accompanying  text 
'**  See  supra  note  55  and  accompanying  text  See 
also  sapn  note  ins  and  accompaning  text. 


XT  The  CoaunUaion't  beikf  in  thia  regard  M 
reinforced  by  the  hundred  of  letters  that  have  been 
received  from  individual  bind  investors  who 
characterize  I2b-l  fees  and  dafarced  sales  loads  as 
"hidden  loads**.  Many  of  these  investors  claim  to 
have  been  misled  by  sales  literature  or  s^esmen 
into  thinking  that  a  particular  fund  did  not  charge 
for  distribution. 


***  Sea  *i4pn>  notaa  US-US  aad  acoampaiiying 
text 

■•*  See  Mviira  note  12B. 

**^  As  noted  pfaviovsly,  proposed  paragraph 
(cHlNi)  wonU  pravaat  the  aae  of  fand  assets  BDder 
a  lab-l  plaa  to  pay  for  noiwUatiibutioB  axpenaes. 
Sm  MuptQ  nolaa  171-175  and  aoconpanying  text 
Thus,  a  fiind  would  not  be  able  to  pay  thtough  a 
12I>-1  plan  any  shareholdar  sarviciag  coats  that 
cannot  Im  charaetetiaad  as  distribution  expanses. 
Whether  or  not  payments  are  for  distribution  would 
be  a  question  of  fact  to  ba  daddad  by  fund  directors 
in  light  of  the  surrounding  circumstances.  See  lupn 
note  126. 

*»>  The  first  saalanca  of  rule  15a(a).  which 
concerns  invMtqteiit  company  salas  literature,  ■  • 
provides  that  ... 

Under  the  fedarai  sacurities  laws,  includiiig' 
section  17(a)  of  the  Securities  Act  of  1933  (IS  U.S.C. 

,     •  .  ConiilUMd 
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2.  AppUcablity  of  Rule  12b-l  to  the 
Separate  S^es  of  a  Series  Fund 

Paragraph  |[h)(l)  of  the  proposed 
amendmenti|to  rule  12b-l  would  define, 
for  purposed  of  the  rule,  the  term 
"registered  open-end  management 
investment  company"  to  include  a 
separate  series  of  such  a  company. 
There  are  apparently  has  been  some 
confusion  a^  to  whether  the  separate 
series  of  a  s^Hes  fund  should  be  treated 
as  separate  (ivestment  companies  under 
the  rule.*"  Hie  amendments  are 
intended  to  make  clear  that  each 
individual  sf  ^es  of  a  series  fund  should 
be  treated  a4ja  separate  fund.*°* 

Each  indiv^ual  series  of  a  series  fund 
is,  in  effect,  a  separate  investment 
company.  Sflttarate  series  of  a  single 
registrant  tyncally  have  a  wide  variety 
of  investme^^  objectives,  and 
shareholder^  bf  an  individual  series  hold 
interests  onlM  in  that  series'  segregated 
portfolio.*o4|  Moreover,  the  best 
interests  of  the  shareholders  of  one 
series  may  or  may  not  coincide  with  the 
best  interest^!  of  the  shareholders  of 
another  serief  Consequently,  treating 
individual  seijies  as  separate  funds 
under  rule  12b-l  is  the  proper  approach. 

Under  the  proposed  amendments, 
each  series  qould  finance  separately  the 
distribution  M  its  shares  by  having 
either  a  12b4<  plan,  a  deferred  or  front- 
end  sales  load,  a  combination  of  such 
sales  charges,  or  no  sales  charges  at 
alL««»»  This  flexibility  would  allow  fund 


77q(a))  and  aectii*  10(b)  of  th«  SMuritiM  Exchange 
Act  of  1034  (15  Ui.C  78Hb))  and  Ruia  lOb-5 
tiiaraunder  (17  Oil  Pari  2W).  U  ia  unlawful  for  any 
person,  directly  6r  indirectly,  by  the  uae  of  any 
meant  or  inatnu^ntality  of  intertUte  commerce  or 
of  the  mails,  to  i^  tale*  literature  which  i« 
materially  mitle^^ing  in  connection  with  the  offer 
or  sale  of  securillH  iaaued  by  an  investment 
company. 

*«*  The  staff  of  Ihe  Division  has.  however,  in  the 
context  of  reviewfog  registratioa  sUtamento  and 
amendmenU  to  HBUtratioa  stalemento  filed  by 
series  funds,  tak^ f  the  position  that  the  thareholder 
approval  lequiiaUenU  of  rule  12b-l  require  the 
approval  of  a  nuijMty  of  the  ouUtanding  voting 
securities  of  eac^  beries  of  a  series  fund,  even 
though  the  series  fcmd  as  a  wlioie  may  have  only 
one  12b-l  plan  ai]|>licable  to  all  aeries. 

***  The  Comoi^sioo  has.  in  other  contexts, 
treated  the  sepa««e  series  of  a  series  fund  as 
separate  investnMit  oootpanies  for  puipoees  of 
applying  variousj||rovisions  of  the  Act  Stai ««.. 
Investment  ComMny  Act  R«L  Na  USTB  (Mar.  la 
lOBl)  (48  FR  ITOni  Mar.  17,  lOSl)  (adoptii«  rule 
17a-7  under  the  M  (17  CFR  27ai7a-7)):  Investment 
Company  Act  R^l  No.  MOW  (|uly  13. 1184)  (40  FR 
28382.  July  ao.  UM)  (adopting  nile  12d»-l  under  the 
Act  (17  CFR  27ai9dS-l). 

■*<  Sw  jeiMrair^  bivMtment  Company  Act  R«L 
Na  7278  (Aug.  aLh#72)  (37  PR  17384.  Aug.  28. 1872) 
(adopting  nile  18^42  under  the  Ad  (17  CFR  ^7alaf- 
2))• 

■**  Series  fumk^are  often  maiketod  to  investors 
aa  a  aingle  hnd  4itd  sevwal  sanies  may  be  likdy  to 


ioindy  in  jHlvertiaing  and  other  distributtoo 
activiiies  intend^  to  market  shares  of  all  die  series. 
Because  separata  Series  would  be  treated  as 


directors  to  tailor  distribution  financing 
arrangements  to  the  needs  of  each 
particular  series  and  its  shareholders. 
Decisions  as  to  whether  to  implement  or 
continue  a  12b-l  plan  would  be  made,  of 
course,  by  the  directors  in  accordance 
with  the  best  interests  of  the  individual 
series  and  its  shareholders.**** 

B.  Proposed  Amendments  to  Rule  17d-3 

The  Commission  is  also  proposing  to 
amend  rule  17d-3  under  the  Act  That 
rule  provides  exemptive  relief  permitting 
funds  to  enter  into  agreements  with  an 
affiliated  person,  a  principal 
imderwriter,  or  an  afiSliated  peraon  of 
such  a  person  or  underwriter,  whereby 
the  fund  makes  payments  in  connection 
with  the  distribution  of  its  shares  (a 
"joint  distribution  agreement"). 
Paragraph  (b)  of  rule  17d-€  currently 
prevents  a  fund  relying  on  the  rule  from 
entering  into  such  an  agreement  if 
another  fund  that  is  an  affiliated  person 
of  the  first  fimd.  or  an  affiliated  person 
of  such  a  person  ("affiliated  fimd"),  is 
also  a  party  to  the  agreement  The 
proposed  amendments  to  rule  17d-3 
would  remove  this  restriction,  subject  to 
specified  conditions. 

Imposed  paragraphs  17d-3(b)  would 
require  that  if  a  fund  relying  on  rule 
17d-3  enters  into  an  agreement  with  one 
or  more  affiliated  funds  (togeOier, 
"participating  funds")  to  finance  jointly 
activities  that  are  primarily  intended  to 
result  in  the  sale  of  shares  issued  by  tfie 
participating  funds,  four  conditions  must 
be  met  Firat  proposed  paragraph  (b)(1) 
would  require  that  each  participating 
fimd  must  have  in  effect  a  12b-l  plan, 
adopted  and  continued  in  accordance 
with  that  rule,  that  specifically  allows 


separate  investment  companies  under  the  proposed 
amendments  to  rule  12b-l,  a  question  arises  as  to 
the  applicabUity  of  section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  to  joint  financing  arrangements 
between  and  among  the  separate  series  of  a  series 
fund.  The  proposed  amendiaents  would  not 
distinguish  between  Joint  distribution  financing 
between  separate  funds  that  have  a  common 
investment  adviser  and  the  separate  series  of  a 
series  fund.  Therefore,  the  profiosed  amendments  to 
rule  17d-3  would  provide  exemptive  relief  to  aUow 
the  individual  series  of  a  series  fund  to  ei^pige  in 
Joint  distribution  financing  to  die  same  extent  as  is 
permitted  for  separata  investment  companies.  See 
infra  note  214  and  aooompanjring  text 

■**  As  noted  above,  even  where  section  17(d) 
woukl  not  be  appUcabla  to  joint  Wt^^fdng 
■irangements  between  separate  funds,  fund 
directors  may  not  be  able  to  make  the  findii^ 
required  by  rule  ltf>-l  if  the  methoda  of  allocating 
joint  distribtttian  expenses  under  the  anai^ement 
would  result  in  one  fund's  aetata  beii«  used  to 
subsidize  die  distributioa  «f  aaothar  fund's  shaies. 
See  tupra  note  174.  Propooed  pararaph  (cM2)  of 
rule  12b-l  would  address  this  problem  by  lequirii^ 
any  joint  distribution  ayeemenl  to  be  entaied  into 
and  continued  in  aooordanoe  with  rule  17d-8.  Since 
separate  series  would  be  treated  aa  separate  funds, 
joint  distribution  agreemenU  between  aeries  of  die 
same  fund  would  also  hsve  to  satisfy  rule  17d^ 


such  joint  distribution  financing.*<*^ 
Second,  proposed  paragraph  (b)(2) 
would  require  that  the  joint  distribution 
agreement  itself  comply  in  all  respects 
with  the  provisions  of  rule  12b-l 
concerning  related  agreements.*"* 
Hiird,  proposed  paragraph  (b)(3)  would 
require  that  the  joint  distribution 
agreement  specify  both  the  distribution 
activities  or  services  to  be  financed  and 
the  method  or  methods  by  which  the 
amoimt  paid  or  payable  under  the 
agreement  are  to  be  allocated. 

The  fourth  requirement  applicable  to 
joint  distribution  agreements,  as  set 
forth  in  proposed  paragraph  17d-3(b)(4). 
would  place  additional  responsibilities 
on  the  directon  of  a  participating  fimd. 
particulariy  on  those  directors  «rao  are 
not  interested  persons  of  any 
participating  fund  and  who  have  no 
direct  or  indirect  finnndul  interest  in  the 
operation  of  any  participating  fund's 
12b-l  plan  or  in  a  relatml  agreement  to 
such  a  plan  (the  "17d-^  directors").*"* 
^wdfically.  a  majority  of  the  directors 
of  each  participating  fimd.  and  a 
majority  of  the  fund's  17d-3  directors, 
would  have  to  conclude,  in  the  exercise 
of  reasonable  business  judgment  in  light 
of  their  fiduciary  duties  imder  state  law 
and  section  36  of  the  Act  and  based 
upon  appropriate  business  estimates 
and  projections.**"  that  three  conditions 
exist  (i)  The  allocation  methods 
specified  in  the  joint  distribution 
agreement  are  not  likely  to  result  in 
payments  by  the  fund  being  used  to 
subsidize  the  distribution  expenses  of 
any  other  participating  fimd;  (ii)  the 
agreement  is  reasonably  likely  to  result 
in  the  fund  being  able  to  finance 
distribution  activities  or  services  at  a 


■'*  Under  proposed  paragraph  (c)(2)  of  rule  12I>-1. 
sales  or  promotional  service*  or  activitiei  provided 
to  a  participating  fund  under  a  joint  distribution 
agreement  entered  into  and  continued  in 
accordance  with  the  proviiioni  of  paragraph  (b)  of 
rule  17d-3  would  be  considered  to  be  services  or 
activities  provided  in  connection  with  the 
distribution  of  that  fund's  shares.  Thnefore,  such 
paymenU  would  be  permitted  under  rule  12b-l,  as 
proposed  to  be  amended.  See  tupra  note  174  and 
accompanying  text 

■"*The  joint  distributtan  agreement  would  be 
cooaidated  a  ralated  agraemeni  under  each 
participating  fund's  12b-l  plan.  As  such,  it  would 
have  to  be  rsapprovad  on  an  annual  baaia  by  die     - 
board  of  diractots  of  each  partidpattng  fund.  If  die 
board  of  one  fimd  taminalas  Iha  ^rsament.  such 
tenninatiea  would  not  necessarily  affect  Ihe  validity 
of  ihe  agreement  as  to  the  odier  participating  funds. 

■**  While  die  ooooept  of  dw  17d-3  directors  is 
based  OB  the  diainlarestad  direciaf  d^scriptioa  of 
nde  12b-l.  the  dascription  wouM  be  modified  to 
addreaa  die  additional  conflicts  of  interest  dut  may 
exiat  wheie  aSiUatad  funds  joindy  finance  die 
distributtoB  of  dieir  shares. 

*'*  The  standarda  appUcaMe  to  diese  director 
findings  would  be  intaipreled  oonaiatantly  «*idi 
thoae  appUcable  to  the  director  findhigs  under 
proposed  paragraph  12tKl(bH3^ 
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lower  coct  than  would  otherwise  be 
possible;  end  (iii)  the  fimd's 
participation  in  die  agreement  is  not 
likely  to  be  on  a  basis  that  is  different 
from  or  less  advantageous  than  that  of 
other  participating  fimds.  These  director 
findings  are  discussed  in  more  detaU 
below. 

1.  Methods  of  AUocating  Joint 
Distribution  Expenses 

As  stated  above,  each  joint 
distribution  agreement  entered  into 
under  the  proposed  amendments  to  rule 
17d-3  woidd  be  reqiured  to  state 
specifically  die  method  or  methods  by 
which  the  expenses  incurred  under  the 
agreement  are  to  be  allocated  among  the 
participating  funds.  Additionally,  whea 
deciding  whether  to  adopt  or  continue 
the  joint  distribution  arrangement  under 
rule  12b-l,  a  majority  of  the  fund's 
directors  and  the  17d-3  directors  would 
have  to  conclude  that  die  specified 
methods  irf  allocation  are  not  likely  to 
result  in  the  fund's  assets  being  used  to 
subsidize  the  distribution  of  another 
fund's  shares.>i> 

In  order  for  a  method  of  allocating 
joint  distribution  expenses  to  be 
considered  unlikely  to  result  in  one 
participating  fund  subsidizing  (be 
distribution  expenses  of  another,  the 
formula  used  to  allocate  costs  among 
participating  funds  must  bear  a  rational 
relationdiip  to  the  benefits  received  by 
each  fund  frcHn  the  particular  activities 
or  services  financed.*"  For  example,  if 
a  joint  distribution  agreement  were  to 
provide  for  joint  advertising  of  fund 
shares,  the  costs  of  ^t  advertising 
could  be  allocated  on  the  basis  of  the 
resulting  investor  inquiries  regarding 
each  fund,  the  resulting  sales  of  the 
shares  of  each  fund,  or  by  some  other 
method  calculated  to  relate  the  costs 
borne  by  a  participating  fund  to  the 
approximate  benefits  received  by  that 
fund  from  the  advertising.  If  a  joint 
distribution  agreement  contemplates 
that  several  types  of  services  will  be 
provided,  the  agreement  may  have  to 
specify  several  allocation  methods,  each 
tailored  to  a  specific  type  of  distribution 
service  or  activity.  Alternatively,  the 
agreement  could  provide  one  allocation 


mcdiod  to  cow  savend  types  of 
distribution  expensat,  sudi  as  aUocatlon 
based  on  the  relatlva  groas  or  net  sales 
of  die  shares  crftfaa  puUdpating  funds 
during  a  qieciBed  period  of  time.  Of 
conrae.  the  directors  would  have  to 
determine  that  such  allocation  method  is 
appropriate  with  respect  to  each  type  of 
distribution  expenses  to  be  incurred.'** 

2.  Cost  of  Distribution  Services 

In  many  cases,  it  could  be  bmefidal 
to  funds  to  finance  distributitm  jointly, 
since  such  an  arrangement  could  result 
in  cost  savings  due  to  economies  erf 
scale.  In  odier  cases,  however,  joint 
distribution  arrangements  are  not  likely 
to  result  in  cost  savings  to  the 
partidpating  funds,  at  are  likely  to 
result  in  hi{^er  costs.  In  diese  instances, 
there  would  be  a  lack  of  benefits  to 
offset  the  potential  conflicts  of  interest 
Therefore,  the  pnqiosed  amendments  to 
rule  17d-3  would  require  a  majority  of 
fund  directors  and  a  majority  of  die 
I7d-d  directoft  to  determine  that  the 
joint  distribution  agreement  is 
reasonably  likely  to  mult  in  the  fund 
being  able  to  finance  distributicm 
services  or  activities  at  a  lower  ooet 
than  would  otherwise  have  been 
possible. 

3.  Different  or  Less  Advantageous 
Participation 

The  proposed  amendments  to  rule 
17d-3  would  also  require  fund  directors 
and  the  17d-3  directors  to  condude  that 
a  fund's  partidpation  in  a  joint 
distribution  agreement  is  not  l^dy  to  be 
on  a  basis>different  from  or  less 
advantageous  than  that  of  other 
particqMting  funds.  This  requirement  is 
derived  fitim  the  standard  contained  in 
section  17(d)  of  the  Act  which 
authorizes  the  Commission  to  prescribe 
rules  for  the  purpose  of  limiting  or 
preventing  hinds  from  partidpating  in 
joint  arrangements  wi^  affiliated 
persons  or  prindpal  underwriters  on  a 
basis  different  from  or  less 
advantageous  than  other  partidpants. 
The  requirement  is  also  based  on  rule 
17d-l(b)  under  the  Act  which  states 


'"  Such  Mbddiatiaa  woald  benaflt  tlw 

•dviMT  of  tha  6nd  batais  ntMidiatd  ami 


rnikl2i>-l.SM 
•i«M«ao(«142. 

"■  U  aqr  not  alwayt  b«  poMibte  to  dalvmiiw 
pradMiy  tlw  bMwfito  to  b«  <hrivMi  by  Mch 
pwticip^tiiit  ted  boa  a  pvUcdw  Mr*ic«  or 
activity.  Tharafcte.  the  ptopoaod  aaaiMhaanta 

wouUMtraqaiN  land  diiactan  to  find  that  no 

po«tibilityofMibaidiaalioaaKiaia,b«i«NMidsin|>ly       iuatiflabiaonthabaiiaora 
requiralhadliactontocaMiudelhataiibaidiiaiian        that  laialtod  tnm  a  aniqwa 
!•  not  hkaly.  Aai.  that  tha  BMthod  in  quaatioB  ia 
reaionabiy  daaiywd  to  avoid  tha  naa  of  OM  hmd'a 
aMels  to  subaidijie  anothar  fand'a « 


*'*  Anothar  nwlhod  of  allocating  coats  among 
fimds  would  ba  on  tha  baiia  of  Iha  ratattva  nat  aaaat 
valua  of  tha  funds  hivohrad  Howa^ai.  that  mathod 
would,  in  moat  caaaa,  taauM  hi  laigar  Innda 
subsidizins  tha  disiribution  casta  of  saMdlar  funds. 
Thenfara.  that  awihod  and  stmilar  atothods  wouM 
genaratty  ba  hwpptoptlaM  under  Sw  pfoposad 
amanthnanls  to  luie  17d-S.  Thosa  nwthodb  would 
also  preaant  prablanM  under  rate  lab-l.  £>•  si^pro 
noto  142.  Tha  aHocatiaa  fonnla  that  waa  diacusaed 
in  tha  Vanguufd  dadston  was  baaed,  te  part,  oa 
ralativa  net  asset  vahM.  Howavar.  that  fommla  was 
OB  the  basie  of  certain  faMai«a>le  banafits 
that  fusultod  btm  a  unique  dietribation 

that  waa  an  intagrai  part  of  the 

'~' ^Irftlim  nf  fiuirt  managsmsiil  7ii  miiiu  luil 

accoapanying  nolaa  132-l3a 


diat  hi  passing  upon  applications  under 
section  17(d),  dw  Commission  will 
consider,  intaralia,  die  extent  to  which 
a  fund's  partidpatton  in  a  joint 
enteiprise.  Joiiit  anrangenwnt.  or  profit- 
sharing  plan  is  OB  a  basis  difiiersnt  frtnn. 
or  less  advantageous  than  that  of  other 
partic^Mnts. 

The  Commission  antidpates  that  in 
most  cases,  directors  that  have  been 
aUe  to  reach  the  conchisions  required 
by  proposed  ndes  17d-S  (bX4Ki)  snd 
(b)(4)(ii)  will  have  no  problem  reaching 
the  condusion  that  the  fund's 
partidpation  in  a  joint  distribution 
agreement  is  not  likely  to  be  on  a  basis 
difliBrent  fimn  or  less  advantageous  dian 
that  of  odier  partidpating  fundb. 
However,  given  the  hi^  degree  of 
innovation  diat  historically  has  been 
present  in  the  area  of  fund  distribution, 
this  additional  condusion  is  intended  to 
give  fond  diredc»s,  particulariy  the 
17d-3  directors,  a  separate  basis  on 
which  to  consitier  a  proposed  joint 
distributi(m  agreement 

4.  Treatment  (tf  Series  Companies 

Finfilly.  the  prosposed  amendments  to 
rule  17d-3,  like  the  proposed 
amendments  to  rule  12b-l,  would  state 
spedflcally  that  for  the  purposes  of  the 
rule,  die  term  registered  cqien-and 
management  investment  company 
includes  a  separate  series  of  such  a 
company.  As  discussed  above,  the 
proposed  amendments  to  nde  12b-l 
would  treat  the  separate  series  of  a 
series  fund  as  separate  funds  for  the 
purposes  of  distribution  finandng  under 
nde  12b-l."*  There  is  no  reason  not  to 
also  treat  these  series  as  separate  funds 
under  rule  17d-3.  Therefore,  under  die 
proposed  amendments  to  rule  17d-3.  the 
separate  series  of  a  series  fund  coidd 
enter  into  jofait  distribution  agreements 
with  each  other  or  with  other  affiliated 
funds  on  the  same  terms  and  conditions 
as  other  funds. 

Cost/BansOt  of  Proposed  Action 

The  Commission  believes  that  the 
proposed  amendmente  to  rules  12b-l 
and  17d-3  under  the  Ad  would 
significantly  improve  the  operation  of 
those  rules.  Widi  respect  to  the 
proposed  amendmente  to  rule  I2l>-1.  die 
amendmente  would  clarify  the  role  and 
responsibilities  of  diredors  snd  other 
aspects  of  the  present  rule,  and  would 
increase  investor  undentanding  and 
awareness  of  the  existence  and  impact 
of  fund  paymente  for  distribution.  The 
amendmente  wotdd  also  restrid  certain 
practices  diat  have  been  developed 


*'*  Ssa  atpm  notes  SOB-aoe  and  accompanying 
text. 
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Umitationa  ajifordi  in  the  propoaala. 
However,  it  is  anticipated  that  any 
increased  co|ts  of  compliance  with 
these  provisipcu  would  be  both  minimal 
and  outweig^d  by  the  boiefits  of 
increased  investor  awareness  and 
enhanced  investor  protection. 

With  respejqt  to  the  proposed 
amendments  Itb  rule  17d-3,  the 
amendments  Would  remove  a  restriction 
in  the  present  rule  and  would  permit 
affiliated  fundb  to  finance  jointly  sales 
and  promotional  activities  in  connection 
with  the  sale  <Jf  their  shares  without, 
submitting  individual  applications  for 
exemptive  reji^f.  The  amendments 
would  permit'  funds  to  take  advantage  of 
operational  efficiencies  and  realize 
economies  of  scale  due  to  joint 
distribution  Financing.  The  additional 
costs  that  woidd  be  entailed  by 
compliance  Wiith  die  proposed  rule 
conditions  w(^tdd  be  minimal  and 
outweighed  mt  the  cost  savings  that 
would  be  rea  jiced. 

The  CommHsion  requests  comment  on 
the  above  assessment  of  the  costs  and 
benefits  associated  widi  the  proposed 
amendments  to  rules  12b-l  and  17d-3. 
Commenters  $hould  submit  estimates  of 
any  costs  and  benefits  perceived, 
together  with  iany  8U|q)orting  empirical 
evidence  avaiaUe. 

Summaiy  of  Initial  Ragulatory 
FlexiUlity  A4  Analysia 

The  Commiaaion  has  prepared  an 
Initial  Regalali)ry  Flexibility  Act 
Analysis  ("AAflysis'')  in  accordance 
with  5  U.S.C  m  regarding  die  proposed 
amendments  n  ndes  ld>-l  and  17d-3 
and  to  fonn  M-lA.  The  Analysit 
explains  that  the  proposed  amendments 
to  rule  12b-l  would,  among  other  diings, 
modify  the  drtaimstances  under  wfaidi 
funds  can  adopt  or  continue  distribution 
plans.  The  pnnlosed  amendments  to  rule 
17d-3  would  apow  a  fimd,  under  certain 
conditions,  to  iekiter  into  Joint 
distribution  agaeements  widi  one  or 
more  funds  Ui«t  are  affiliated  with  the 
fund.  wiUi  affilkted  persons  of  die  fimd. 
or  wiUi  die  find's  prfaidpal  underwriter. 
The  proposed  Umcmdment  to  form  N>1A 
would  require  l4n  additional  disdosure 
to  be  made  rei|$rding  the  amount  of  a 
the  Analysis  states 
amendments  are 
theooncensdiat 
_^^__  ndes  12b-i  and  17d- 
3.  It  also  states  jttiat  tha  ptpposad 
amendments  daotain  no  r^wifaig    ^  .. 
cequiraoMBta.  inaoCthapeoposed'  •  :  -^ 
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diatdie. 
intended  to 
hava  arisen 


J  to  rale  12b-l  woold  daiify 
that  the  minutes  of  fund  directon  should 
contain  detailed  infbnurtian  about  dieir 
dedaion  to  adopt  or  oontinae  a  12b-l 
plan  and  ttat  such  infotnadon  should 
be  preserrad.  Bacaoae  pfasent  role  12b- 
1  already  contains  a  general 
recordkeeping  provision,  the 
Commission  believes  that  the  proposed 
clarification  will  not  signfficandy 
increase  die  reoordkeqring  costs  of 
small  funds  with  12b-l  plans.  The 
proposed  rule  amendments  would  also 
add  several  compliance  requirements, 
but  the  Commission  anticipates  that 
only  a  few  may  have  an  impact  on  small 
entities.  Those  requirements,  however, 
will  cause  litUe,  if  any,  additional 
expenses  for  small  entities.  The 
additional  disclosure  that  would  be 
required  by  the  proposed  amendment  to 
form  N-IA  could  be  presented  in  either 
a  narrative,  table  or  graph  and  the 
additional  burden  on  small  entities  will 
be  minimal  The  Analysis  notes  that  the 
Commission  has  considered  certain 
significant  alternatives,  including 
exempting  small  entities  bom  a 
proposed  restriction  of  the  ability  of  a 
fund  to  use  a  12b-l  plan  to  pay  for 
services  or  activities  that  were  provided 
more  than  one  year  prior  to  the  date  on 
which  payment  or  reimbursement  is 
made  by  the  fund.  The  Analysis  states, 
however,  that  the  Commission  does  not 
believe  that  those  alternatives  are 
consistent  with  the  statiite,  legislative 
intent  m  the  protection  of  investors.  A 
copy  of  this  Analysis  may  be  obtained 
by  contacting  Rodielle  G.  Kauffinan, 
^.,  Mail  Stop  5-^  Securities  and 
Exchange  Commission,  450  Fifdi  Street, 
NW..  Washington,  DC  20549. 

IistofStd>jects 

17  CPR  Part  239 

Reporting  and  recordkeeping 
requirements,  Securities. 

17  CFR  Porta  270  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposed  Amondmsnts  to  Rules 
andFoons 

Chapter  II,  Tide  17  of  die  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PARTB  2M  AND  274-[AIIENOED] 

1.  The  audiority  dtadon  for  Part  230 
continues  to  read,  in  part  as  follows: 

AudMdty:  The  Securities  Act  of  1933.  IS 
U.S.C77«.e/»egt,  •  •  • 

2.  The  aodMiity  citadon  for  Fart  274 
■ooBdnues  to  read,  in  part;  as  feUowK 


,  Actof 

l»«aiSU.8uC.a»^a(M9,* 

3.  By  proposing  to  amend  paragraph 
(f)  to  Item  7  of  Form  N-IA  described  in 
SS  239.1SA  and  274.11A  as  foUows: 

Hm.1SAand274.11A   [Awswdsd] 

Item?.  •  *  • 

(!)  if  the  RegistraRt  directly  or  Indirectly 
pays  distributioii  or  other  expenses  pursuant 
to  a  plan  adopted  under  Rnle  12b-l  under  the 
1940  Act  (17  CFR  270.12-1)  (i)  a  brief 
description  of  the  plan;  (ii)  a  listing  of  the 
principal  types  of  activities  for  which 
payments  are  or  will  be  made;  (iii)  a 
statement  of  the  amount  of  any  unreimbursed 
expenses  incurred  in  a  previous  plan  year 
and  carried  over  to  future  plan  years,  in 
terms  of  dollars  and  as  a  percentage  of  net 
assets  of  the  Fund  on  the  last  day  of  the 
previous  plan  year  and  (iv)  and  explanation 
of  whether  or  not,  and  if  so,  under  what 
circumstances,  over  the  life  of  the  investment, 
based  on  current  level  of  payments  and  total 
distribution  charges  imposed,  including  front- 
end  sales  loads,  deferred  sales  loads, 
payments  under  a  12b-i  plan,  or  a 
combination  of  the  above,  a  fund's 
shareholder  would  pay  more  than  the 
maximum  sales  charge  that  could  have  been 
imposed  on  fund  shares  at  the  time  of 
purchase  under  the  Rules  of  Fair  Practice 
promulgated  by  the  National  Association  of 
Securities  Dealers.  If  the  Registrant 
participates  in  any  Jotat  distribution  activities 
widi  another  fund,  or,  if  a  series  of  die 
Registrant  participates  in  joint  diMribution 
activities  with  other  series,  disclose,  if 
applicable,  that  a  12b-l  fee  paid  by  one 
series  or  fund  may  be  used  to  finance 
distribution  of  the  shares  of  another  series  or 
fund  and  the  method  {e.g.,  relative  net  asset 
site,  number  of  shareholder  accounts)  by 
which  distribution  costs  will  be  allocated. 
***** 

PART  270-IMJLES  AND 
REGULATIONS.  mVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  dtation  for  Part  270  is 
amended  by  adding  the  following 
dtations: 

Andiority:  Sees.  98. 4a  54  Stat  Ml.  842.  IS 
U.S.C.  aOe-37. 80a-89;  The  Investment 
Company  Act  of  1940.  as  amended.  IS  U.S.C. 
80a-l  0/  aeq.;  unless  otherwise 
noted.  *  *  *  Section  Z7ai2b-1  also  issued 
under  sec.  12(b)  |15  U&C  80a- 
12(b]]  *  *  *  Section  27ai7d-3  also  issued 
under  sec  17(d)  [IS  U.S.C  80e-17(d)] 

2.  By  revising  1 270.12b-l  induding 
the  section  heading,  as  follows: 

S270Ll2b-1 


(aHl)  Except  as  provided  fai  dds 
secUon,  it  shall  be  unlawful  for  any 
registered  open-end  maM^anant 
investment  caaqMnyH(allMr4lMn  a 
company  oompiytng  wMh  the  provtstont 
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of  section  10(d]  of  the  Act  (15  U.S.C 
80a-10(d)))  to  act  as  a  distributor  of 
securities  of  which  it  is  the  issuer, 
except  through  an  underwriter. 

(2)  For  purposes  of  this  section,  a 
registered  open-end  management 
investment  company  ("company")  will 
be  deemed  to  be  acting  as  a  distributor 
of  securities  of  which  it  is  the  issuer, 
other  than  through  an  underwriter,  if  the 
company  pays  an  asset-based  sales 
load,  as  defined  in  paragraph  (h)(2)  of 
this  section. 

(b)  Adoption  and  Continuation  of 
Distribution  Plana  and  Related 
Agreements.  A  company  may  act  as  a 
distributor  of  securities  of  which  it  is  the 
issuer,  Provided  That  any  asset-based 
sales  load  paid  by  the  company  is  paid 
pursuant  to  a  written  plan  describing  all 
material  aspects  of  the  proposed 
financing  of  distribution  ("plan")  and 
that  all  agreements  with  any  person 
relating  to  the  implementation  of  the 
plan  ('^related  agreements")  are  in 
writing,  and  Provided  further  that: 

(1)  Such  plan  has  been  approved 
initially  and  reapproved  at  least 
annually  by  a  vote  of  at  least  a  majority 
of  the  outstanding  voting  securities  of 
such  company; 

(2)  Such  plan,  together  with  any 
related  agreements,  has  been  approved 
initially  and  reapproved  at  least 
annually  by  a  vote  of  the  board  of 
directors  of  such  company,  and  of  the 
directors  who  are  not  interested  persons 
of  the  company  and  have  no  direct  or 
indirect  financial  interest  in  the 
operation  of  the  plan  or  in  any  related 
agreements,  case  in  person  at  a  meeting 
called  for  the  purpose  of  voting  on  the 
plan  or  the  ao«ements; 

(3)  Those  directors  of  such  company 
who  vote  in  favor  of  implementation  or 
continuation  of  the  plan  conclude,  in  the 
exercise  of  reasonable  business 
judgment,  in  light  of  their  fiduciary 
duties  under  state  law  and  sections 
36(a)  and  (b)  of  the  Act  (15  U.S.C.  80a-^5 
(a)  and  (b)),  and  based  upon  appropriate 
business  estimates  and  projections,  that 

(i)  There  is  a  reasonable  likelihood 
that  the  plan  (including  any  provision 
thereof  adopted  in  accordance  with 
paragraph  (b)  (5))  will  benefit  the 
company,  existing  shareholders  and 
future  shareholders,  and 

(ii)  Given  the  surrounding 
circumstances,  the  amounts  payable 
under  the  plan  and  related  agreements 
represent  charges  within  the  range  of 
what  would  have  been  negotiated  at 
arm's-length  as  payment  for  the  specific 
sales  or  promotional  services  and 
activities  to  be  financed  under  the  plan 
and  related  agreements; 

(4)  In  considering  whether  to 
implement  or  continue  a  plan,  the 


directors  of  such  company  shall  have  a 
duty  to 

(i)  Request  and  evaluate,  and  any 
person  "iiho  is  a  party  to  any  related 
agreemenf  with  the  company  shall  have 
a  duty  to  furnish,  such  information, 
including  appropriate  business 
estimates  and  projections,  as  may  be 
reasonably  necessary  to  an  informed 
determination  of  whether  such  plan 
should  be  implemented  or  continued, 

(ii)  Consider  and  give  appropriate 
weight  to  all  relevant  factors, 

(iii)  Consider  whether,  given  the  level 
of  the  asset-based  sales  load,  the  level 
of  any  sales  loads  charged  to  the 
company's  shareholders,  and  all  of  the 
surrounding  circumstances, 
shareholders  have  paid,  or  are 
reasonably  likely  to  pay,  directly  or 
indirectly,  more  for  sales  or  promotional 
services  or  activities  than  the  maximum 
sales  charge  that  could  have  been 
imposed  on  company  shares  at  the  time 
of  purchase  under  the  Rules  of  Fair 
Practice  promulgated  by  the  National 
Association  of  Securities  Dealers 
("NASD  Rules").  In  addition,  a  company 
must  disclose  in  that  part  of  the 
company's  prospectus  that  describes  the 
plan  whether  and  under  what 
circumstances  shareholders  will  pay 
more  than  the  maximum  sales  charge 
that  could  have  been  imposed  at  the 
time  of  purchase  under  the  NASD  Rules. 

(iv)  &)sure  that  minutes  specifically 
describing  the  factors,  assumptions, 
estimates  and  projections  considered, 
and  the  basis  for  any  decision  to  adopt 
or  continue  the  plan,  are  made  and 
preserved  in  accordance  with  paragraph 
(g)  of  this  section; 

Nota. — For  a  discussion  of  factors  which 
may  be  relevant  to  a  decision  to  implement  at 
continue  a  plan  under  this  section,  see 
Investment  Company  Act  Release  Nos.  10862 
(September  7, 1979),  11414  (October  28, 1980) 
and  16431  (June  13. 1968). 

(5)  Any  plan  that  permits  payments  to 
be  made  to  reimburse  any  person  for 
sales  or  promotional  expenses  incurred 
prior  to  [the  effective  date  of  the 
amendments  to  this  section],  but  not 
paid  by  the  company  because  total 
distribution  expenses  exceeded  annual 
payments  under  the  company's  plan, 
must  include  provisions  that  are 
designed,  in  light  of  the  surrounding 
circiunstances.  to  eliminate  die  total 
amount  of  such  unreimbursed  expenses 
within  a  reasonable  period  of  time; 

(6)  The  selection  and  nomination  of 
those  directors  who  are  not  interested 
persons  of  the  company  are  committed 
to  the  discretion  of  sudi  disinterested 
directors; 

(7)  Sudi  plan  and  any  related 
agreement  provides,  in  substance,  that  it 


shall  continue  in  effect  for  a  period  of 
more  than  ooe  year  only  so  long  as  such 
continuance  is  spedfieally  approved  by 
the  company's  directors  and,  in  the  case 
of  a  plan,  by  at  least  a  majority  of  the 
outstanding  voting  securities  dl  such 
company,  in  the  manner  provided  by 
this  paragraph; 

(8)  Sudb  plan  and  any  related 
agreement  provides,  in  substance,  that 
any  person  authorized  to  direct  the 
disposition  of  amounts  paid  or  payable 
by  the  company  pursuant  to  the  plan  or 
any  related  agreement  shall  provide  to 
the  company's  board  of  directors,  and 
the  directors  shall  review,  at  least 
quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were  made: 
and 

(9)  In  considering  whether  to  continue 
a  plan,  the  directors  of  such  company 
shall  have  a  duty  to  review,  at  least 
quarterly,  whether  amounts  accrued  to 
the  date  of  such  review  materially 
exceed  the  amounts  actually  expended 
for  the  fund  to  that  date  or  such  amounts 
as  may  reasonably  be  expected  to  be 
spent  in  the  next  quarter.  In  the  event 
the  board  of  directors  determines  that 
the  amounts  so  accrued  materially 
exceed  the  expenditures  made  or  to  be 
made,  it  shall  take  such  action  as  it 
deems  appropriate  to  reduce  the  rate  of 
accrual  under  the  plan. 

(c)  Use  of  Proceeds.  (1)  Each  plan  and 
related  agreement  implemented  or 
continued  in  accordance  with  this 
section  shall  provide  that 

(i)  Amounts  paid  or  payable  by  the 
company  under  the  plan  or  agreement 
may  only  be  used  to  pay  for,  or 
reimburse  payment  for,  spedflc  sales  or 
promotional  services  or  activities, 
identified  in  the  plan,  that  have  been  or 
will  be  provided  in  connection  with  the 
distribution  of  company  shares,  and 

(ii)  No  amounts  paid  or  payable  by  the 
company  under  (he  plan  or  agreement 
may  be  used  to  pay  for,  m  reimburse 
payment  for.  sales  or  promotional 
services  or  activities  that  are  provided 
after  [the  effective  date  of  the 
amendments  to  this  section]  unless  such 
payment  or  reimbursement  takes  place 
prior  to  the  earliest  of 

(A)  The  last  day  of  the  one  year 
period  commencing  on  the  last  day  of 
the  calendar  quarter  during  which  the 
specific  service  or  activity  was 
performed,  or 

(B)  The  last  day  of  the  one  year  period 
commencing  on  the  last  day  of  the 
calendar  quarter  during  which  payment 
for  the  sendee  or  activity  was  made  by  a 
third  party  on  behalf  of  the  fund:  and 

(2)  For  the  purposes  of  this  paragraph, 
sales  or  promotional  services  or 
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activitiM  provtded.  to  a  parttdpatfa^ 
company  vndm  a  Jcrint  '%*rifraHnB 
agreement. enured  into  and  "M«Mn<M>d  in 
accordanot  wfth  the  proviaiont  of 
paragraph^]  0f  nde  17d-^  under  the 
Act  (17  CFR  ^.I7d-3(b))  ahall  be 
considered  toj  be  services  or  activities 
provided  in  cbtmection  with  the 
distribution  of  the  company's  »haiyy, 
(d)  Amendi  i  sn/  and  Termination  of 
Distribution  i  'Joas  and  Related 
Agreements.  Bach  plan  and  related 
agreement  imuemented  or  continued  in 
accordance  with  this  section  shaU 
provide,  in  substance: 

(1)  In  ttie  aiie  of  a  plan. 

(i)  That  it  nt^y  not  be  amended  to 
increase  matQifally  the  amount  tfiat  may 
be  paid  by  tfaf  conqmny  wltiiout  the 
approval  of  at  least  a  majority  of  the 
outstanding  vdUng  secorities  of  the 
company  andlfiat  all  material 
amendments  must  be  approved  in  the 

manner  set  foiitii  fai  paragiaiA  (b)  <tf  tiii* 
section  for  AelnmleaientatioB  of  a  plan; 

(U)  lliat  it  itky  be  terminated  at  any 
time  by  a  vot^  JDf  a  majority  of  the 
mmbers  of  du  board  of  diiectots  of  the 
con^Mny  wdiq  kre  not  interested  pessons 
of  the  compain  and  have  no  direct  or 
indirect  finandal  interest  in  the 
operation  of  tn  plan  or  in  any  related 
agreements,  orlby  a  vote  of  a  majority  of 
the  oatatandhil  voting  securities  of  sndi 
compwnr.  and 

(iU)  That  id  the  event  the  plan  is 
terminated  or  kitherwise  discontinued, 
either  that 

(A)  No  iurtl^r  payments  will  be  made 
by  the  oon^M^y,  m 

(B)  Further  ^yments  will  be  made  by 
the  company  inly  as  specifically 
described  in  thto  plan  and  only  to  the 
extent  that  su^  payments  would  be 
permitted  undler  pariagraph  (c)  of  diis 
section;  and    ' 

(2)  In  the  case  of  a  related  agreement, 
(i)  That  it  m^  be  terminated  at  any 

time,  writhout  peyment  of  any  penalty, 
by  a  vote  of  a  |i^jority  of  die  membm 
of  the  board  of  directors  of  such 
company  whoifre  not  interested  persons 
of  the  company  and  have  no  direct  or 
indirect  financ^iial  interest  in  the 
operation  of  the  plan  or  in  any  related 
agreement  or  by  vote  of  a  majority  of 
the  outstanding  vothig  securities  of  such 
company  on  npH  more  than  sixty  days' 
written  notice  !tb  any  other  party  to  the 
agreement 

(ii)  For  its  a«tomatic  termination  in 
the  event  of  an  assignment  and 

(iii)  That  in  the  event  the  agreement 
is  terminated  or  otherwise  discontinued, 
either  that 

(A)  No  further  payments  will  be  made 
by  the  company,  or 

(B)  Further  iffyments  will  be  made  by 
the  company  diUy  as  specifically 


descrttxed  in  the  plan  and  agreement, 
and  Oidy  to  the  extent  that  sodi 
payments  would  be  pNmitted  undw 
paruffmfh  (c)  of  diis  section. 

(e)  Uw  of  No-Load  Tmniaolagy.  A 
company  may  inqtlement  or  continue  a 
plan  in  acoordance  with  this  section 
only  if  none  of  the  persons  described 
herein  hold  die  oonqmny  out  to  the 
pvbtic  as  "no-hMd"  or  use  terminology 
that  given  the  context  and  presentation, 
is  likdy  to  convey  to  tovestors  the 
impression  that  the  company  does  not 
impose  any  charges  for  sales  or 
promotional  expenses.  This  paragraph 
shall  apply  wi^  respect  to  the  company, 
any  affiliated  person  of  or  princ^ial 
underwriter  for  the  company,  any 
person  who.  directiy  or  indirecdy. 
receives  any  amount  paid  as  an  asset- 
based  sales  load,  and  anly  affiliated 
person  of  anly  of  the  foregoing. 

(f)  Annual  Payment  Ceiling-  Each  jian 
inq>lemented  or  continued  in  eccordance 
with  this  section  shall  vpedfy  the 
maximum  amount  that  can  be  spent  for 
sales  or  promotional  services  or 
activities  annaaUy  under  ^  plan, 
expressed  as  a  stated  ddlar  amount  or 
as  a  peroentags  of  the  company's 
average  total  net  assets  dning  the  year. 
Provided  however,  that  such  ceiling 
must  reasonaUy  reflect  flw  anticipated 
level  of  dfstributioB  services  to  be 
provided  to  the  company  on  an  annual 
basis,  based  on  appropriate  business 
estimates  and  psojections. 

(g)  Recordkeeping  Requirements.  A 
conqMny  must  preserve  oqries  of  any 
plan,  related  agreement  ami  report 
made  pursuant  to  this  section,  imd  any 
information,  estimates,  projections,  and 
odier  material  diat  serve  as  ^  basis 
tiierefor.  considered  by  die  directors 
under  this  section,  for  a  period  of  not 
less  dian  six  years  from  the  date  of  such 
plan,  related  agre«nent  ot  report  die 
first  two  years  in  an  easily  accessible 
place. 

(h)  Definitions.  For  the  purposes  of 
this  section, 

(1)  The  term  "registered  open-end 
management  investment  company" 
includes  a  separate  series  of  such  a 
company: 

(2)  The  term  "asset-based  sales  load" 
means  any  direct  or  indirect  finiinrinfl 
by  a  company  of  sales  or  promotional 
services  or  activities  in  connection  with 
the  distribution  of  its  shares. 

3.  By  revising  S  270.17d-3  as  follows: 

8  »7ft-iy-»   ExemjiMow  rslalinc  to  certain 
Joint  enlSfpnssB  or  arranoements 
coneenwiB  paytneiit  for 

I  of  a  raOMad  oaaiii^fMl 


An  affiliated  person  ot  or  principal 
underwriter  for,  a  registered  open-end 


management  tanreetment  oonpany 
("cen^any")  and  an  affiliated  person  of 
such  a  person  or  principal  underwriter 
shaU  be  exempt  from  section  17(d)  of  die 
Act  (15  US.C  a0a-17(d))  and  rale  17d-l 
dineunder  (17  CFR  270.17d-l)  to  die 
extent  necessary  to  permit  any  sodi 
person  or  principal  underwriter  to  enter 
into  a  written  apeemeot  widi  sudi 
company  whereby  die  company  will 
make  payments  fai  connection  with  the 
distribution  of  its  shares.  Provided  That 

(a)  The  agreement  is  bnplemented  and 
cmtinued  by  the  compeny  in 
accordance  widi  die  provisions  of  rule 
12b-l  under  die  Act  (17  CFR  270.1d>-l); 

(b)  If  the  company  enters  into  an 
agreement  with  one  or  more  other  open- 
end  management  investment  companies 
there  are  affiliated  persons  of  su^ 
persons,  or  affiliated  persons  of  the 
conqiany's  principal  underwriter, 
whereby  die  conqiany  and  such  other 
companies  (toge^r.  "partidpathig 
conqianies")  wiU  joindy  finance 
activities  or  services  that  are  primarily 
intended  to  result  in  the  sale  of  shares 
issued  by  the  partic^ting  conqianies  (a 
"joint  distribution  agreement"): 

(1)  Eadi  company  diet  is  a  party  to 
the  joint  distribution  agreement  shall 
have  in  effect  a  written  distribution 
plan,  adopted  and  cootinuad  in 
accordance  with  rule  I2b-1  under  the 
Act  that  specifically  permits  sodi  joint 
distributioii  financing: 

(2)  The  joint  distribution  agreonent 
shall  comply  in  all  respects  widi  the 
provisions  of  rule  1^1  concerning 
related  agreements: 

(3)  The  johit  disWbution  agreement 
shall  spedfy  die  sales  or  promotional 
services  or  activities  to  be  provided  or 
procured  and  the  method  or  methods  by 
which  the  amounts  paid  or  payable 
under  the  agreement  are  to  be  allocated 
among  the  partidpating  companies;  and 

(4)  Whenever  a  company  adepts  or 
continues  a  joint  distribution  agreement 
under  rule  12b-l.  a  majority  of  the 
directors  of  such  company,  and  a 
majority  of  the  directors  of  such 
company  who  are  not  interested  persons 
of  any  partidpating  company  and  have 
no  direct  or  indired  finandal  interest  in 
the  operation  of  the  distribution  plan  of 
any  partidpating  company  or  in  any 
agreements  related  to  the  operation  of 
such  a  plan  shall  conclude,  in  the 
exercise  of  reasonable  business 
judgment  in  light  of  their  fiduciary 
duties  under  state  law  and  sections  36 
(a)  and  (b)  of  the  Act  and  based  upon 
appropriate  business  estimates  and 
projec^onr. 

(i)  That  die  method  or  mediods  b? 
which  the  amounts  paid  or  payable 
under  the  joint  distribution  agreement 
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are  to  be  allocated  anumg  the 
participating  companies  are  not  Ukely  to 
result  in  payments  by  the  company 
being  used  to  subsidize  the  distribution 
expenses  of  any  other  participating 
company: 

(ii]  That  the  joint  distribution 
agreement  is  reasonably  likely  to  result 
in  the  company  being  able  to  finance 
sales  or  promoticmal  services  or 
activities  at  a  lower  cost  Aan  would  be 
otherwise  possible;  and 

(iii)  That  the  company's  participation 
in  the  joint  distribution  agreement  is  not 
likely  to  be  on  a  basis  different  from  or 
less  advantageous  Oian  that  of  other 
participating  companies. 

(c)  For  the  purposes  of  this  section, 
the  term  "registered  open-end 
management  investment  company" 
includes  a  separate  series  of  such  a 
company. 

By  the  Commissioii. 
jooaiiian  G.  KaH. 

Secretary. 
lune  13, 196S. 

(FR  Doc  88^13839  nied  6-20-88;  8:45  am] 
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DEPARTMEITT  OF  LABOR 

Mine  Safety  and  Health  Administration 

aoCFRCtki 

Hazard  Communication  ' 

AOENCv:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTWN:  Advance  notice  of  proposed 
rulemaking;  extension  of  comment 
period. 


;  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending  the 
period  for  public  conmient  on  its 
advance  notice  of  proposed  rulemaking 
for  hazard  communication  in  30  CFR 
Ch.  L 

DATES:  Written  comments  on  the 
advance  notice  of  proposed  rulemaking 
for  hazard  communication  should  be 
received  on  or  before  July  31, 1968. 
AOORCSSES:  Comments  should  be  sent 
to  the  Mine  Safety  and  Health 
Administration.  Office  of  Standards, 
Regulations  and  Variances,  Room  631, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203. 

raw  nmTHEii  mromiATiON  contact: 
Patricia  W.  Silvey,  ENrector,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  phone  (703)  235-1910. 
tumcMCNTAiiv  mramuTiON:  On 
March  30, 1968,  MSHA  published  an 
advance  notice  of  proposed  rulemaking 
(53  FR  10258)  which  would  require 


employers  to  establish  hazard 
communication  programs  to  transmit 
information  on  me  hazards  of  chendcals 
to  their  employees  by  means  of  labels 
on  containers,  material  safety  data 
sheets  and  training  programs. 

On  May  27, 1988,  (83  FR  19314)  MSHA 
extended  the  comment  period  to  June  SjO. 
1988  in  response  to  requests  fnm  the 
public  Due  to  further  requests  firom  the 
public  MSHA  is  extending  the  comment 
period  to  July  31, 1988.  All  interested 
parties  are  encouraged  to  submit 
comments  on  or  prior  to  that  date. 

Date:  June  15. 1988. 
Pallida  W.Sihwy. 

Director,  Office  of  Standards.  Eegidatioiu 
and  Variancea. 
(FR  Doc.  88-13930  FUed  0-20-88;  8:45  am] 
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30  CFR  Part  20 

Electric  Mine  Lamps  Other  Than 
Standard  Cap  Lamf»e 

AOENCv:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTKM:  Proposed  rule;  extension  of 
comment  period. 

summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending  the 
period  for  public  comment  regarding  die 
Agency's  proposed  rule  for  the  testing 
and  approval  of  electric  mine  lamps, 
other  than  standard  cap  lamps,  used  in 
underground  mines  in  30  CFR  Part  2a 
This  extension  is  in  response  to  requests 
from  the  mining  conmiunity. 
DATE  Written  comments  on  the 
proposed  rule  for  electric  mine  lamps 
other  than  standard  cap  lamps  must  be 
received  on  or  before  July  15, 1988. 
Aooness:  Send  comments  to  the  Office 
of  Standards,  Regulations,  and 
Variances;  MSHA;  Room  831;  Ballston 
Tower  No.  3;  4015  Wilson  Boulevard; 
Arlington.  Virginia  22203. 
TOR  nmrNCR  mroRMATiON  contact: 
Patricia  Silvey.  Director,  Office  of  ' 
Standards,  Regulations,  and  Variances, 
MSHA,  phone  (703)  23S-1910. 

SUPfUMBNTAIIV  mraNMATION:  On  April 

13, 1988.  MSHA  published  in  the  Federd 
Register  (53  FR  12250),  a  proposed  rule 
to  revise  existing  standards  for 
investigation  and  approval  of  mine 
lamps  that  will  meet  the  design, 
construction  and  test  requireSients  set 
forth  in  Part  20  of  Title  30  of  the  Code  of 
Federal  Regulations.  Due  to  requests 
from  the  public  MSHA  is  existing  Uie 
comment  period  for  the  prOpcMed  rule  to 
July  15. 1968.  All  interested  parties  are 
encouraged  to  submit  comments  prior  to 
that  date. 


Date:  lini  IS.  1888. 

Patricia  W.SBvn. 

Director,  Offibe-ofSlaadordti  9esulationa 

and Variancet.    ■    i:'     "i  :/;     i»> 
(FR  Doc  86-13827  FiM«-a»-8arM5  am) 
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30  CFR  Parts  75  and  77v: ' 

Certified  and  Qualified  Persona 

AOfNCV:  Mine  Safety  and  Health 
Administration,  Labor. 

ACnON:  Proposed  rule;  extension  of 
comment  period. 


r.  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending  the 
period  for  public  comment  regarding  the 
Agency's  proposed  rules  for  the 
procedures  concerning  tepiporaiy 
qualification  and  cwrtification  of  persons 
who  work  at  coal  mines  in  30  CFR  Parts 
75  and  77.  This  extension  is  in  response 
to  requests  from  the  mining  community. 

DATES:  Writt«i  comments  on  the 
proposed  rule  fgr  certified  and  qualified 
persons  must  be  received  on  or  before 
July  15, 1988. 

ADDRESSES:  Send  comments  to  the 
Office  of  Standards.  Regulations,  and 
Variances;  MSHA;  Room  831;  Ballston 
Tower  No.  3;  4015  Wilson  Boulevard; 
Arlington,  Virginia  22203. 

MR  RIRTNER  INTORMATION  CONTACT: 

Patricia  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances. 
MSHA.  phone  (703)  235-1910. 

SUPPLEMENTARY  WKMIMATION:  On  April 
13. 1988.  MSHA  published  in  the  Federsl 
Register  (53  FR  12252).  a  proposed  rule 
to  revise  existing  standards  for 
temporary  qualification  or  certification 
of  persons  at  underground  and  surface 
coal  mines.  Due  to  requests  from  the 
public  MSHA  is  extending  the  comment 
period  for  the  proposed  rule  to  July  15. 
1988.  All  interested  parties  are 
encouraged  to  submit  comments  prior  to 
that  date. 

Date:  June  IS,  1988. 
Patrida  W.  Silvay. 

Director.  Office  of  Standards.  Begahtimu 
and  Variances. 

[PR  Doc  88-13928  Filed  6-20-88;  ft45  am] 
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30CFRPart77 

MobHe  Equipmeni^  Automatic  Warning 
Devloee 

aoency:  Mine  Safety  and  Healdi 
Administration.  Labor. 
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action:  Proposed  rule;  extension  <rf 
comment  periodf 


ThiMuM  Safety  and  Health 

Administration  (MSHA)  is  extmding  Aa 
period  for  public  comment  r^arding  the 
Agency's  propo^fd  rale  requiring 
devices  on  mobM  equiinnent  to 
automatically  s0iM  an  audible  warning 
when  the  equipq^nt  is  operated  in 
reverse  (backup!«lanns)  in  30  CFR  Part 
77.  This  extensib*  is  in  response  to 
requests  from  this  mining  community. 

DATE  Written  comments  on  the 
proposed  rule  for  automatic  warning 
devices  must  beneceived  on  or  before 
July  15. 1988. 

ADOfWSS:  Send  ^mments  to  the  Office 
of  Standards.  ReUulations.  and 
Variances:  MSHA;  Room  831:  BaUston 
Tower  No.  3;  4019  Wilson  Boulevard: 
Arlington.  Virgiitita  22203. 

RM  RMTHm  NHJl^MMTION  contact: 

Patricia  Silvey.  Director,  Office  of 
Standards,  R^itions,  and  Variances. 
MSHA.  phone  (Tto)  235-1910. 

•UPWJMBNTAIIvjiiroWMATION.  On  April 
13. 1968.  MSHA  ^blished  in  the  Federal 
Register  (53  PR  U^)  B  proposed  rule  to 
revise  existing  standards  for  requiring 
mobile  equipment  such  as  front-end 
loaders,  foridiftsi  bactors,  and  graders, 
when  operated  at  surface  coal  mines 
and  surface  work  lareas  of  underground 
coal  mines,  to  bei  Quipped  with  an 
automatic  wamiM  device  which  gives 
an  audible  alarm|  When  the  equipment  is 
operated  in  reverse.  Due  to  requests 
from  the  public.  MSHA  is  extending  the 
comment  period  Fi>r  the  proposed  rule  to 
July  15. 1988.  All  Uiterested  parties  are 
encouraged  to  su  bmit  comments  prior  to 
that  date. 

Date:  June  15.  MIL 
PatricU  W.  SUvay, 

Director,  Office  ofs\andard8.  Regulations 
and  Variances. 

(FR  Doc.  88-13929  f (led  6-20-88;  8:45  am] 
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DEPARTMENT  Off  THE  INTERIOR 

Office  of  Suffac^  Mining  Redametlon 
and  Enforcement 


30  CFR  Part  917 


PubNc  CommentPerlod  and 
Opportunity  for  RubHc  Hearing  on 
Propoeed  Amenflnenl  to  the  Kentucky 
Permanent  RegMl^ory  Program 

AQCNCv:  Office  of  Surface  Minii^ 
Reclamation  and  (Enforcement  (OSMRE). 
Interior. 

ACTKHC  Proposed  rule. 


K  OSMRE  has  received  a 
proposed  amendment  and  is  announcing 
procedures  for  public  comment  period 
and  for  a  public  hearing  on  die 
substantive  adequacy  of  a  program 
amendment  submitted  by  the 
Commonwealth  of  Kentudcy  as 
modification  to  the  Kentucky  permanent 
program  [hereinafter  referred  to  as  the 
Kentucky  program]  under  the  Surface 
mining  Control  and  Reclamation  Act  of 
1077(SMCRA). 

The  amendment  pnqxMes  to  establish 
as  part  of  the  Kentucky  Revised  Statutes 
(KRS)  die  iKovisions  of  sbc  bills  enacted 
by  the  1988  Kentucky  General 
Assembly.  House  Bill  657  revises  the 
bond  release  procedures,  and  removes 
ambigious  language  in  regard  to 
permitting  and  bonding.  House  bill  673 
deletes  the  requirement  for  a 
transportation  plan  in  a  surface  mining 
permit  House  Bill  700  deletes  the  term 
"penal"  from  the  description  of  a  bond 
and  includes  a  provision  requiring  that 
when  a  bond  is  forfeited  the  entire 
amount  of  die  bond  be  forfeited.  Senate 
Bill  258  limits  the  bonded  liability  of 
operators  in  the  case  of  actions  by  third 
parties  beyond  their  control.  Senate  Bill 
338  expands  the  bond  pool  and  changes 
the  criteria  for  admittance  to  the  bond 
pool  program.  Senate  Bill  377  makes  the 
Commonwealth  the  sole  authority  for 
the  regulation  of  surface  mining  in 
Kentucky. 

This  notice  sets  forth  the  times  and 
location  that  the  Kentudcy  program  and 
the  proposed  amendment  is  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing. 
DATES:  Written  comments  relating  to 
Kentucky's  proposed  modification  of  its 
program  not  received  on  or  before  4:00 
p.m.  on  July  21. 1988,  will  not  necessarily 
be  considered  in  the  decision  process.  A 
public  hearing  on  the  adequacy  of  the 
amendment  will  be  held  upon  request  at 
lOKW  a.m.  on  July  18, 1988  at  tiie  location 
shown  below  uiider  "ADDRESSES". 
Any  person  interested  in  making  an  oral 
or  written  presentation  at  the  public 
hearing  should  contact  Mr.  W.  Hord 
Tipton  at  tiie  I^exington  Field  Office  by 
die  close  of  business  on  or  before  July  6, 
1988.  If  no  one  has  contacted  Mr.  Tipton 
to  ejqiress  an  interest  in  participating  in 
the  hearing  by  that  date,  the  hearing  will 
not  be  held.  If  only  one  person  has 
contacted  Mr.  Tipton,  a  public  meeting 
may  be  held  in  place  of  the  hearing.  If 
possible,  a  notice  of  the  meeting  will  be 
posted  in  advance  at  the  locations  listed 
under  "ADDRESSJBS". 


:  Written  ooaunents  and. 

requests  for  a  hearing  should  be  mailed 
or  hand-delivered  to;  W.  Hoid  Tipton. 
Director.  Lexington  Field  Office.  Office 
of  Surface  kifinbig  Reclamation  and 
Enforcement.  940  Legion  Diive^Saite  28, 
Lexington.  Kentucky  40GOI.  Copies  of 
die  propoeed  amendBMBt.  dM  Kentucky 
program,  die  Adndnistrative  Record  on 
the  Kentudcy  program  and  a  listing  of 
any  scheduled  public  meetings  and  all 
written  comments  received  in  response 
to  diis  notice  will  be  available  for 
review  at  die  OSMRE  Lexington  Field 
Office  and  the  Offieas  of  the  Department 
for  Surface  Mining  Reclamation  and 
Enftncement  listed  below.  Monday 
dirou^  FHday.  9sn  a  un.  to  40)  p  jn.. 
exclijling  hdidays.  Each  requester  may 
receive,  free  of  charge,  one  copy  of  the 
proposed  amendment  by  contacting  the 
OSMRE  LEXINGTON  Field  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Lexington  Field 
Office.  340  Legion  Drive,  Suite  28. 
Lexington.  Kentucky  40604, 
Telqihone:  (606)  233-7327. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Administrative 
Record  Office.  Room  5315  A,  1100  "L" 
Street  NW..  Washington.  DC  2024a 
Telephone:  (202)  343-5M2. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Eastern  Field 
Opwations,  Ten  Parkway  Center. 
Pittsburg  Pennsylvania  15220, 
Telephone:  (412)  037-2828. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  No.  2  Hudson 
Hollow  Ccmiplex.  Frankfort,  Kentucky 
40601,  Telephone:  (502)  564-6040. 

If  a  public  hearing  is  held,  its  location 
will  be:  The  Harley  Hotel.  2134  Nordi 
Broadway,  Lexingtoa  Kentucky  40505. 

FON  niRTHm  INFOWMATION  contact: 

Mr.  W.  Hord  Tipton.  Director, 
Lexington  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
340  L^on  Drive,  Site  28,  Lexington. 
Kentucky  40504;  Telephone:  (606)  233- 
7327. 

SUPPLnKNTAIIV  inrnimation: 

LBadcground 

On  December  30, 1981,  Kentucky 
resubmitted  its  proposed  regulatory 
program  to  OSMRE.  On  April  13. 1982, 
following  a  review  of  the  proposed 
program  as  outlined  in  30  CFR  Part  732. 
the  Secretary  approved  the  program 
subject  to  the  correction  of  12  minor 
deficiencies.  The  approval  was  efiective 
upon  publication  of  the  notice  of 
conditional  approval  in  the  May  18, 
1982,  Federal  Register  (47  FR  21404- 
21435). 
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InfofmalMMi  pertinent  to  the  general 
background,  revisions,  modificatkins, 
and  amendnwnts  to  tke  proposed 
pragrain  submission,  as  wel)  as  the 
Searetafy's  findrags,  the  disposition  of 
comments  and  a  detailed  explanation  (rf 
the  conditioas  approval  of  the  Kentacky 
program  can  be  fbond  in  the  May  18, 
1982,  Fadwal  Ksghlsi  notice. 
Subsequrat  action  concerning  ikm    I 
conditioas  of  approval  and  prognni 
amendments  are  identified  in  30  CFR 
917.11. 917J5, 917.16  and  917.17.         j 

n.  Submission  of  AmeadmeBt  ! 

By  letter  dated  April  21, 1968, 
(Adminislrative  Record  Na  KY-8S0) 
Kentucky  suboatled  a  proposed 
amendment  to  OGKOUS  pursoant  to  30 
CFR  732.17.  The  amendment  proposes  to 
establish  as  a  part  of  the  Kentadcy 
revised  statotea  (KAR)  the  provisicuis  of 
six  bills  passed  by  the  1988  Kentucky 
General  Assemb^.  The  provisions  of 
these  bills  are  summarized  as  follows: 

1.  House  Bill  657 

House  Bill  867  modifies  sections  of 
KRS  aSOLflm  KRS  350093.  KRS  360.1301 
and  KRS  3Sai3I.  It  eUmiaates  die 
special  permittiag  pcavisions  for  interim 
peonits  and  operations  of  two  acres  or 
less  and  cleats  np  amb^aous  lai^nage. 
The  hiU  revises  ^  requirement  for 
ownership  and  oontaol  iniotmatian  to  be 
supplied  bj  an  applieani  for  a  saifacc 
coal  mining  permit  and  requires  the 
permittee  to  srimiit  updated  infoasation 
as  nhangffs  in  ownershqi  and  control 
occur.  The  biB  also  revises  ^^Tiling. 
bond  release,  and  bond  forfoitata 
procedures.  The  h»«MTing  modific^ioas 
include  changes  to  the  pubBc  notice 
procedures  for  bond  release  and 
provides  that  the  Cabinet  may  not 
continue  to  hotd  bond  solely  for  failure 
to  pegr  pcnahiea  or  finea.  The  biU  givea 
bonding  compaaies  and  financial 
institutions  the  right  to  pecioni 
measures  necessary  to  secure  bond 
release  if  they  can  denioaati^e  thnr 
ability  to  do  so,  and  wiH  do  so  in  a 
timely  fashion.  The  requirement  for  a 
surety  bond  is  changed  by  deleting  the 
word  "penal,"  from  the  bond 
description,  and  a  requirement  is  added 
that  when  a  forfeiture  occurs  the  total 
bond  amount  will  be  fbrfefted  for  that 
permit  area  or  increment  The  bill 
authorizes  the  return  of  excess  funds 
from  forfeited  redamation  bonds  to  die 
party  from  whom  they  were  ccrflected 
and  deletes  from  KRS  35a06O  the 
permitting  requirement  for  a 
transportalion  plan. 

2.HomeBiUN3 

House  Bin  873  sh  As  the  requirement 
fo"  a  transportation  plan  from  a 


permitffaig  requirement  to  a  requirement 
for  a  ncense  issned  by  the  Department 
for  hfines  and  Mmerals  under  authority 
of  KRS  351.175.  HB.  873  removes  die 
requirement  for  submission  of  a 
transportation  plan  with  a  surface  coal 
mining  permit  application  by  amending 
KRS  350.080. 

3.  House  BlU  700 

House  Bill  700  amends  KRS  SSOiMO  by 
deleting  "penal"  from  the  desoriptfon  of 
a  bond.  It  adds  a  provision  to  KRS 
3S0L151  reqnring  that,  in  the  event  of 
forfeiture,  fte  Cabinet  shall  forfrit  the 
entire  amoant  of  the  bond  posted  for  the 
permit  area  or  increment  The  bill 
amend*  KRS  350.084  by  substituting  the 
term  "reclaaMtian  bond"  for  "bond". 

4.  Senate  Bin  258 

A  new  sectioa  of  KRS  3S0i003  is 
created  to  limit  the  bonded  habihty  of  a 
pennitle  in  the  case  of  action*  by  third 
parties  beyond  the  oontrol  of  tfie 
permittee  aad  for  which  of  the  permittee 
is  not  respons2>le  under  the  permit. 

5.  Senate  Bill  338 

Senate  Bfill  338  modifies  sectioas  of 
KRS  Chapter  360  relattag  lo  Kentucky's 
altcnativ*  bonding  ptagram.  The  bill 
raodifiea  the  eritoia  for  membersiiq)  in 
the  bond  po<rf  and  modifies  bond  pocri 
administrative  procedure*.  i 

6.  Senate  BUI  377 

SenaU  Bill  377  amends  KRS  360,020 
pertaining  to  finriingit  relative  to  surface 
coal  mining.  The  bill  make*  it  clnr  that 
govenunant  lespooaibility  for  regulating 
surface  mining  rests  with  the  State 
government  rather  diat  with  local 
govemmcats. 

m.  PubUc  CoBBment  IVocedure* 

In  acgowfance  with  the  provisions  of 
30  CFR  732.17.  OSMRE  is  now  seeking 
comment  on  weedier  the  amendments 
proposed  by  Kentucky  satisfies  the 
requirements  of  30  CFTl  732.16  for  the 
approval  of  State  program  amendments. 
If  die  amendments  are  deemed 
adequate,  diey  win  beconw  part  of  the 
Kentndcy  program. 

Writlea  CommemtB 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  hichide 
explanations  in  suppuit  of  the 
conunentsr^  reoommendationB. 
Commente  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  tkan  die  Lexington  Field 
Ofiree,  Lexington,  Kentudcy,  will  not 
necessarfly  be  considered  hi  die  final 
rule  nuridng  or  included  in  the 
Administrative  Record. 


Public  Hearing 

Persons  wishing  to  comment  at  the 
pabiie  hearing  Monld  contact  die  ptnoa 
Bsted  mder  "FDR  FURTTSR 
^FORMATION  CONTACT*  by  the 
close  of  boriness  on  Jtdy  8, 1988.  If  no 
one  requests  an  opportunity  to  comment 
at  a  public  hearing,  the  hearing  will  not 
be  held. 

Fifing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
gready  assist  the  transcriber. 
Submission  of  a  writt^  statement  in 
advance  of  die  hearing  will  allow 
OSMRE  official*  to  prepare  adeqaate 
responses  and  appropriate  qaestians. 

The  public  haartag  will  continue  on 
the  specified  dale  antil  all  parsons 
scheduled  to  comment  have  been  heard. 
Persona  in  the  audiaBce  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persoiw  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

If  only  one  person  requests  an 
opportunity  to  conoaant  at  a  hearing,  a 
public  meeting  radter  than  a  pidtQc 
hearing,  may  be  held.  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

PabiicMeeta^ 

Persons  wishing  to  meet  with  OSMRE 
represientatives  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  OSMRE.  Lexington  Held  Office 
listed  under  "ADURKSSKS"  by 
contacting  the  person  listed  under  "FOR 
FURTHER  INFORMATK3N 
CONTACT."  AH  such  meetings  will  be 
posted  in  advance  in  the  Administrative 
Record.  A  written  summary  of  each 
public  meeting  will  be  made  a  part  of 
the  AcBmHiatfalive  Rccoro, 

IV.  ProoadwalOetaiminations 

1.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  ^if  CRA.  30 
U.S.C  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this  rule 
making. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28. 1981.  die  Office  of 
MMMgcment  and  Budget  (OM^  granted 
OSMRE  as  excnaptiott  from  sections  3. 4. 
7,  and  8  of  Executive  Order  12291  for 
actions  (feectiy  related  to  approval  or 
conditional  approval  of  State  reguiatofy 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
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by  OMB.  The  pepartment  of  the  Interior 
has  determiniod  that  this  rule  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Rettdatory  Flexibility  Act  (5 
U.S.C.  ttOl  effe?.).  This  rule  would  not 
impose  any  ri^w  requirement:  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  Aet  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  dt>es  not  contain  information 
collection  requirements  which  require 
approval  by  flie  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjeol»  in  30  CFR  Part  017 

Coal  mininki  Intergovernmental 
relations,  Suince  mining  and 
Undeisround^ining. 

Date:  May  2&  1968. 
Alfred  E.WUt4»oiiae, 

Assistant  Din^r.  Eastern  Field  Operations. 
(FR  Doc.  8fr-13^e  Filed  6-20-88: 8:45  am] 

BILUNQ  COK  OSi«S^ 


DEPARTMEIfr  OF  THE  TREASURY 
31  CFR  PMt  iis 

Propoeed  AnUndments  to  the  Bank 
Secrecy  Act  Hsguiatione  Relating  to 
Domestic  CtiMency  Traneactlone 

AOtNCv:  Departmental  OfRces. 
Treasury.       |  * 

AfclkkH;  Notice  of  proposed  rulemaking. 

SUmiAllY:  Two  amendments  are  being 
proposed  to  tht  Bank  Secrecy  Act 
regulations.  31  CFR  Part  103.  The  first 
proposal  would  amend  31  CFR  103.27  to 
clarify  that  a  person  conducting 
currency  tranMctions  for  another  person 
must  report  on  the  Currency  Transaction 
Report  (Form  1^89)  the  name  of  the 
person  on  whi^^e  behalf  the  transaction 
was  conducted;  The  second  proposal 
would  add  a  djdfinition  of  "structuring" 
to  the  anti-strU^turing  provision  of  31 
CFR  103.53.  which  prohibits  a  person 
fit)m  stnicturiii  or  assisting  in 
structuring,  or  Attempting  to  structure  or 
assist  in  structuring,  any  transaction 
with  one  or  more  domestic  financial 
institutions  fot  the  purpose  of  evading 
the  reporting  r^iiuirements. 
OATC  Commea^  due  August  22. 1988. 
AOMKSS:  Senqlcomments  to  Amy 
Rudnick,  Dired^r,  Office  of  Financial 
Enforcement.  iVRce  of  the  Assistant 
Secretary  (Enforcement).  Department  of 
the  Treasury,  Room  4320. 1500 
Pennsylvania  Avenue  r>JW.,  Washington, 
DC  20220. 


TON  nuiTiwi 

Kathleen  A. 


I  i  NMMATION  CONTACn 

Sqt^tt.  Attorney  Advisor. 


Office  of  the  Assistant  General  Counsel 
(Enforcement),  (202)  566-9947. 
SUPKEMENTARV  INPOHMATION:  The 
Bank  Secrecy  Act,  Pub.  L  No.  91-508 
(codified  at  12  U.S.C.  1829b,  12  U.S.C. 
1951  etseq.,  and  31  U.S.C.  5311-5324), 
authorizes  the  Secretary  of  the  Treasury 
to  require  financial  institutions  to  keep 
records  and  file  reports  that  the 
Secretary  determines  have  a  high  degree 
of  usefulness  in  criminal,  tax.  or 
regulatory  matters.  Pursuant  to  31  U.S.C. 
5313  and  the  regulations  thereunder, 
financial  institutions  are  required  to  file 
Currency  Transaction  Reports  with 
Treasury  on  transactions  in  currency  in 
excess  of  Siaooo  "by,  trough  or  to  sudi 
financial  institutions."  31  CFR  103.22(a). 
The  first  amendment  proposed  would 
clarify  what  is  meant  by  the  phrase  in  31 
CFR  103.27  that  a  financial  institution 
shall  verify  the  identification  of  "any 
person  or  entify  for  whose  or  which 
account'  a  transaction  reportable  under 
§  103.22  is  to  be  effected.  (Emphasis 
added).  Two  recent  cases  have  held  that 
the  Bank  Secrecy  Act  relations  and 
the  Currency  Transaction  Report  do  not 
require  that  the  name  of  the  person  for 
whom  the  transaction  is  being  carried 
out  be  disclosed  by  the  person 
conducting  the  transaction.  In  United 
States  V.  Murphy,  809  F.2d  1427  (9th  Cir. 
1987).  the  court  held  that  the  Currency 
Transaction  Report  (Form  4789)  did  not 
impose  a  clear  dufy  to  disclose  the 
identify  of  persons  who  give  currency  to 
others  to  conduct  currency  transactions 
for  them.  The  case  involved  money 
launderers  who  established  an  offshore 
corporation  in  order  to  conceal  the  true 
source  of  funds  given  to  them  by 
undercover  Internal  Revenue  Service 
agents  posing  as  money  launderers.  The 
currency  was  deposited  in  a  bank 
account  in  the  name  of  this  entify  and 
the  launderers  listed  it  in  Part  II  of  Form 
4789,  which  calls  for  the  "Individual  or 
organization  for  whom  this  transaction 
was  completed."  The  Ninth  Circuit 
sustained  the  dismissal  of  the 
indictment,  which  had  charged 
concealment  of  the  true  source  and 
ownership  of  the  money  from  the 
Treasury  Department,  finding  that  the 
form  and  regulations  did  not  require  that 
the  money  latmderers  report  the  person 
for  whom  the  transaction  was  made. 
Instead  the  form  and  relations  refer  to 
any  person  or  entify  for  whose 
"account"  such  transaction  is  done.  The 
money  launderers  listed  the  shell 
organization  as  the  account  for  which 
the  transaction  was  effected,  a  plausible 
interpretation  of  the  regulations 
according  to  the  court  Therefore,  the 
court  held  that  the  money  launderers  did 
not  violate  the  Bank  Secrecy  Act  by 


failing  to  identify  the  persons  who  were 
the  source  of  the  funds. 

In  United  States  v.  Gimbel,  632 
F.Supp.  713  (E.D.  Wis.  1984),  the  District 
Court  held  that  neither  the  Bank  Secrecy 
Act  regulations  nor  Form  4789  required  a 
lawyer  depositing  funds  into  his  firm's 
trust  account  to  discuss  the  name  of  the 
clients  who  gave  him  the  funds  to 
deposit.  While  the  Court  acknowledged 
that  the  statute,  31  U.S.C.  5313,  stated,  in 
part,  that  "A  participant  acting  for 
another  person  shall  make  the  report  as 
the  agent  or  baUe  of  the  person  and 
ident&y  the  person  for  miom  the 
transaction  is  being  made,"  it  noted  that 
the  Act  is  enforced  onfy  throu^  the 
promulgation  of  regulations  and  that  no 
conqparable  regulation  had  been  issued. 
It  also  noted  that  the  Form  4789  did  not 
"require  the  person  conducting  the 
transaction  or  the  individual  or 
oi^ganization  for  whom  the  transaction 
was  completed  to  state  whether  this 
person  is  acting  as  an  agent  or  bailee  for 
the  true  owner  of  the  currency 
involved."  632  F.  Supp.  at  722.  The  Court 
stated  that  the  exclusion  was  not  "mere 
oversight"  on  the  part  of  Treasury, 
noting  that  the  Customs  Form  479a  the 
Currency  and  Monetary  Instrument 
Transportation  Report,  does  specifically 
ask  wdiether  the  person  is  acting  as  an 
agent,  attorney  or  in  capadfy  of  another. 
632  F.Supp.  at  723.  The  Court  found  that 
Treasury  could  have  required  agents 
and  bailees  to  identify  the  person  for 
whom  transaction  was  being  conducted, 
if  the  person  is  someone  other  than  the 
signatory  to  the  account  through  which 
the  transaction  was  being  made.  It  did 
not  and  if  Treasury  intended  that  such  a 
requirement  be  implied  bom  the  present 
regulations  and  form,  the  Court  said, 
then  the  requirement  was  vague  as 
applied  to  defendant  Gimbel.  As  a 
result,  the  indictment  was  dismissed 
against  the  lawyer,  the  Court  holding 
that  the  plain  language  of  the 
regulations  and  the  Form  4789  did  not 
give  the  lawyer  sufficient  notice  that  he 
was  to  report  the  names  of  the  clients 
who  supplied  him  with  fimds  for  deposit 
into  the  firm's  trust  account. 

Treasury's  use  of  the  term  "account" 
in  tiie  phrase  "for  whose  or  which 
account"  in  31  CFR  103.27  is  intended  to 
be  synonymous  with  "on  behalf  of." 
When  a  different  use  of  the  word 
"account"  is  intended— that  is,  use  of 
the  word  to  identify  a  customer 
relationship  with  a  financial 
institution—that  meaning  is  made  clear 
in  the  particular  regulation.  5^,  e.g.,  31 
CFRl03.11(n),  103.24, 103.34(b)(10),  and 
103.35(a)(1).  Treasury's  use  of  the  word 
"account"  in  the  phrase  "for  whose  or 
which  account"  refers  to  obtabiing  the 
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identity  of  the  person  on  wbote  bebelf 
the  transaction  is  perlDmed.  as  required 
by  the  Bank  Secrecy  Act  itself.  31  U.S.C. 
5313.  Section  5313  sUtes  that  "a 
partic^>ant  acting  for  another  person 
shall  make  the  report  as  agent  or  bailee 
of  the  person  and  identify  the  person  for 
whom  the  transaction  is  being  made." 
Indeed,  the  court  in  the  Murphy  case 
acknowledged  that  "accounl"  could 
mean  "on  whose  behalf,"  (809  F.2d  at 
1430),  but  dismissed  the  indictment 
because  if  found  eqeal  validity  in  the 
interpretation  of  "account"  in  &e 
financial  sense  of  the  term.  J 

Tlierefbre.  in  light  of  the  Murphy  and 
GiinZie/ cases,  in  order  to  darify  any 
lingering  ambigiiity  in  §  103.27.  Treasury 
is  proposing  to  diange  the  phrase  "for 
whose  or  which  account"  to  "on  whose 
behalf."  This  will  make  clear  that  the 
financial  institution  must  obtain  the 
identity  and  other  required  information 
of  the  person  who  is  the  beneficial 
owner  of  the  account.  This  clarification 
also  win  be  made  on  the  Form  4788  at  a 
later  date. 

The  second  proposal  deals  with  the 
"anti-structuring"  provision,  31  U.S.C 
5324,  which  prohibits  any  perstm  from 
structuring  or  assisting  in  structuring,  or 
attempting  to  structure  or  assist  in 
structuring  transactions  "for  the 
purpose  of  evading"  the  currency 
transaction  reporting  requirements.  The 
"anti-structuring"  provision  was  added 
by  the  Money  Laundering  Control  Act, 
Subtifle  H  of  the  Anti-Drag  Abuse  Act  of 
1986.  Pub.  L  99^570  (October  27, 1988).  It 
also  prohibits  a  person,  for  the  same 
purpose,  from  causing  or  attempting  to 
cause  a  financial  institution  to  fail  to  file 
a  Form  4789  or  to  file  a  report  that 
contains  a  material  omission  or 
misstatement  of  fact  The  "anti- 
structuring"  requirement  was  aimed  at 
drug  traffickers  and  other  money 
laundercrs  who  routinely  conduct 
transactions  under  the  SlOjQQO  reportmg 
threshold  of  i  103.22  in  order  to  conceal 
currency  transactions  from  Federal  \Ay* 
enforcement  authorities. 

The  enactment  ti  section  5324 
clarified  that  all  currency  transaction 
structuring  schemes  designed  to  evade 
the  repotting  requirements,  regardless  of 
whether  the  SUVOOO  threshold  is  met  at  a 
single  fimiTMyial  institution  on  a  Mng^ 
day,  are  unlawrfuL  See.  RR.  Rep.  No. 
746. 99th  Cong..  2d  Sess.  ia-20  (1986):  S. 
Rep.  No.  433. 99th  Cong..  2d  Seas.  21-22 
(1986).  For  example,  in  one  structuring 
scenario,  a  perscm  is  given  current 
over  SlOjOOO,  with  instructions  to 
"launder^  the  money.  This  pcrs(»  then 
goes  to  several  banks  or  other  financial 
institutions,  and  condurts  currency 
transartinns  in  a  ■»"««■» tf  Ins  than 


$10>00ft  alone  or  in  ooniuBction  with 
others,  over  one  or  more  days,  in  order 
to  get  rid  of  the  currency  and  at  the 
same  time  avoid  any  reporting 
requironents.  In  a  revii^on  of  the  Bank 
Secrecy  Act  regulaliona  last  year, 
section  5324  was  incorporated  into  the 
regulations  at  31 CFR  103.53.  See  52FR 
11436,  ^ril  8, 1987. 

Since  the  structuring  provision  was 
enacted,  there  has  been  some  concern 
by  financial  institutions  that  neither  the 
statute  itself  nor  the  regulation  gives  a 
formal  definition  of  ''stracture'*  or 
"structuring.'*  In  order  to  deal  with  these 
concerns.  Treasury  is  proposing  a 
definition  of  "structure"  or  "structuring" 
for  inclusion  in  tfie  Bank  Secrecy  Act 
regnlatioiu.  The  definition  was  devised 
in  consnitatiatt  with  tfie  bitemal 
Revenue  Service  Criminal  Investigatian 
Division  and  the  Justice  Department 
The  definition  provides  that  a  person 
structures  a  transaction  if:  (1)  acting 
alone,  or  in  conjonction  with,  or  on 
behalf  of,  other  persons;  (2)  he  conducts, 
attempts  to  conduct  or  assists  in 
conducting;  (3)  one  or  more  transactions 
in  carrency;  (4)  in  any  amount;  (5)  at  one 
or  more  financial  institutions;  (6)  on  one 
or  ratwe  dajrs;  (7)  in  any  manner;  (8)  for 
the  purpose  of  evading  die  reporting 
requirements  dl  31  CFR  109.22.  The 
piffase  "in  any  maimer"  is  defined  to 
indvde.  but  is  not  hnrited  to,  aD  sdiemes 
involving  the  breaking  down  of  smns  of 
currency  larger  than  ^0,000  into  smaDer 
SUBS  includ^  slnns  at  or  below 
$10^X10;  or  tfarougii  Ae  conducting  of  a 
series  of  rriated  carrency  transactions 
at  or  briow  SlOiOOO  at  one  financial 
instHiition  or  aKdtiple  ftnaiBcial 
institutions  on  one  or  more  days.  The 
definition  also  states  tfiat  "ftjlie 
transaction  or  transactions  need  not 
exceed  te  $101000  reporting  ttire^old  at 
any  sin^  financial  institution  on  any 
sinj^  day  in  order  to  censtTtute 
stmctaving  within  the  meming  of  this 
definitian.*"niis  makes  it  clear  that 
structuring  is  not  hmited  to  midtifrie 
transactions  done  on  the  same  day  at  a 
single  financial  institutioa 

Submission  of  Comments 

Trcaaaey  requests  conunents  from  all 
interested  penone  concerning  the 
proposed  amendauBts.  All  comnoits 
received  belote  the  closing  date  wffi  be 
carefully  considetsd.  No  oral  conments 
will  be  accepted  unless  reduced  to 
writing.  CoBBWBts  received  after  the 
closing  date  and  too  l^e  for 
coasideration  will  be  treated  as  poasibU 
suggestions  for  futwe  action.  The 
Treasury  Department  wiU  not  recogniw 
any  saateriala  or  cwwaenta.  iecfaiding 
the  name  (^  any  person  sidnnitting 
comncBts^  as  confidentiaL  Any  materid 


not 
pnbBc 


to  be  disclosed  to  Ae 
Dtbejnctndedin 

niliiwiiiliiiilieiilliirin 


the  kN»  IhM  tlw  lyenoty  librwy  is 

open  to  dH  poUic  Tlie  Tfeeasuy  Library 
is  located  in  RooB  SOaOk  150O 
PeaMfisenhi  Avhmb  NW.,  Washington. 
DC  202201  AppoinlBwnts  mnel  be  made 
to  view  the  camamsOm.  tasons  wiriiing 
to  view  the  commttita  submitted  should 
contact  the  Office  of  Hnancial 
EufcmeiBeiit  at  the  iwnber  listed  above. 


This  proposed  rule,  if  adopted  as  a 
final  nde.  is  not  a  nia)ar  rale  fior 
purposes  of  Executive  Order  12281.  It  is 
not  anticipated  to  have  aa  annual  ^bct 
on  the  economy  of  $100  miffianor  norfc 
It  will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  imfividual 
industries.  Federal,  state,  or  local 
govenMnent  agendee,  orgeoyrapnc 
regions.  It  will  not  have  any  significaat 
adverse  effects  on  con^wtitiasi, 
employment,  investmeot,  productivity. 
innovation,  or  on  the  ability  of  United 
Statee-bosed  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  foreign  markets.  A 
Regulatory  Impact  Analysis  therefore  ia 
not  required. 

Regukloty  rieadMBly  Act 

It  is  herrtty  certified  under  section 
605(b)  of  the  Regulatory  Flexibft'ty  Act, 
5  U.S.a  80t  el  seqi,  that  this  pnqmcd 
rule,  if  adopted  as  a  final  rule,  wilt  not 
have  a  significant  ecotnomic  impact  on  a 
substantial  mmtber  of  small  entities. 


The  principal  author  of  this  document 
is  the  Office  of  the  Assistant  General 
Counsel  (Enforcement).  However, 
personnel  from  other  offices  participated 
in  its  development. 

List  of  Soblacts  hi  n  Cnt  Part  MS 

Authority  delegations  (GovemsMnt 
agencies).  Banks  and  banking  Currency. 
Forei^i  M"*"fl,  Investigations,  Law 
Enforcement.  Reporting  and 
recorcDieepiBg  requirements.  Taxes. 


For  the  reasons  set  forth  above.  31 
CFR  Part  103  is  proposed  to  be  amended 
as  set  forth  below: 

PAHT  109-nMAIICUU. 


OF  CURRENCYAND  FOREIQN 
TRAmACnONS 

1.  Tke  aodMrity  citation  for  n»t 
would  eantinae  to  reed  as  foUowK 
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AiUfciittl  pUl  L  91-Wg.  TMe  I.  M  Stet 

1114  (12  uacUaaab  and  i«si-isMk  ud  &• 

Cuirancy  and  Hmipi  Tranaactioaa  Repartii« 
Act  Pub.  L  9l408,  Title  II.  84  SUL  llUi  as 
amended  (31  (|J5.C.  5311-5324). 


f  101.27   lAn^ndwl] 

2.  It  it  proi^^Md  to  amend  die  first 
sentence  of  1 103.27  by  removing  "fw 
whose  or  wl^ch  account"  and  addtag  in 
its  place  "on  Vhose  behalf. 

3.  It  it  proi^sed  to  amend  i  103.11  by 
redesignatinil  paragraphs  (n),  (o).  (p),  (q) 
and  (r)  as  (oJL  (p).  (q).  (r)  and  (s) 
respectively,  !«nd  by  adding  a  new 
paragraph  (a{|  to  read  as  follows: 

9103L11    Ma«iiing0fl 


MSMlnQI 

vctuiitfst 


(n)  Stroctt^  (atructuring).  For 
purposes  of  f  ^03.53,  a  person  structures 
a  transaction  tf  that  person,  acting 
alone,  or  in  dctojunction  widi.  or  on 
behalf  ot  odMr  persons,  ooodacts  or 
attempts  to  qobduct  one  ormora 
transactions  ^  aurency.  in  any  amount. 
at  one  or  mot^  financial  inatftutjom,  on 
one  or  more  ^ys,  in  any  manner,  for  the 
purpose  of  evading  die  reporting 
requirements!  (nder  { 109.22  of  Hds  part 
"In  any  BBaoit^r"  indndas.  but  i*  not 
limited  to.  thelbreaking  down  of  a  singla 
sum  of  cuirei^^  exceeding  $iaO0O  into 
smaller  sama^  ^irlntKiig  mmg  at  or 
below  $10000,  or  the  conduct  of  a 
transaction,  or  series  of  currency 
traiuactions,  lihcluding  transactions  at 
or  below  SloJoDO.  The  transaction  or 
transactions  |ieed  not  exceed  the  $10,000 
reporting  thr^^bold  at  any  single 
financial  inatikition  on  any  single  day  in 
order  to  cons^te  structuring  within  the 
meaning  of  tnik  definition. 

■    '    '11  ■ 

S  103.53    [AmflldMU 

4.  It  is  proptised  to  amend  { 103.53  by 
adding  "(as  thst  term  is  defined  in 
S  103.11(n)  of  ibis  part)"  after  the  word 
"Structure"  in  paragraph  (c). 

Dated:  May  14. 1988. 
Francis  A.  Kaa<iii8.n. 

Assiatant  SecriUpry  (Enforcement). 

[FR  Doc.  88-13^  nied  fr-20-88: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Offic*  of  Hearings  and  AppMis 
43CFRPart4| 

O^ortonant  Hisarings  and  Appoala 
Fiooaduros 


K  This  office  proposes  to  make 
two  amendments  to  its  regulations 
concerning  the  probate  of  the  estates  of 
Indians  who  died  possessed  of  property 
in  Indian  trust  or  restricted  status.  The 
first  proposed  amaodment  would  clarify 
the  kinds  of  evidence  acc^table  to 
estalish  deatL  The  second  proposed 
amendment  would  broaden  the  present 
regulation  providmg  alternate  devisees 
or  legatees  when  an  individual  named  in 
an  Indian  will  predeceases  the  testator. 
DATE  Comments  must  be  received  on  or 
before  July  21. 198& 

ADOiiwi:  Cmments  may  be  mailed  to 
Parian  McKenna,  Chief  Administrative 
Law  Judge.  Office  of  Headng*  and 
Appeals,  U.S.  Department  of  the  Interior. 
4015  Wilaon  Boukvard.  Arlington. 
Virginia  22203. 


KTIdl  CONTACn 

ParlenKidCenna.  Chief  Administrative 
Law  Judge.  Office  of  Hearings  and 
Appeals.  Telephone:  (703)  235-3800  (not 
toU  free). 


If:  OfficS  of  Hearings  and 
Appeals,  Interior. 
action:  Propof  ed  rule. 


rAwvgowMA  I  WW.  Existing 
Departmental  regulations  address  proof 
of  death  and  provide  for  altenate 
deviaees  and  legatees  in  some  instances 
in  which  the  incQvidual  named  in  an 
Indian  will  predeceases  the  tesUtor. 
Through  woridng  with  these  regulations, 
it  has  been  determined  that  th^  each 
need  amendment. 

When  an  Indian  owning  property  in 
Indian  trust  or  restricted  status  dies,  43 
CFR  4.210(b)(1)  presently  requires  the 
Bureau  of  Indian  Affairs  to  provide  this 
office's  Administrative  Law  Judge 
(Indian  Probate)  with  "[a]  copy  of  the 
death  certificate  or  its  equivalent" 
Problems  have  arisen  when  the  Bureau 
has  relied  on  an  oral  report  of  person's 
death  and  has  not  obtained  any  official 
evidence  of  death.  It  has  happened  that 
the  Department  has  proceeded  to 
probate  an  individual's  estate,  only  to 
find  that  an  oral  report  of  death  was 
erroneous.  In  order  to  prevent  such 
possibilities,  this  office  has  determined 
it  is  necessary  to  clariiy  what  evidence 
of  death  other  than  a  death  certificate  is 
sufficient  to  show  death. 

The  Departent's  present  anti-lapse 
regulations  found  in  43  CFR  4.261,  apply 
only  when  a  named  devisee  or  legatee, 
who  predeceases  the  testator,  is  a 
member  of  the  testator's  immediate 
family.  This  provision  is  more  restrictive 
than  most  state  anti-lapse  provisions. 
The  proposed  amendment  would 
broaden  the  anti-lapse  regulation  to 
cover  any  lineal  descendant  of  the 
testators  grandparents,  thus  including 
collateral  relatives  such  as  aunts, 
uncles,  and  close  cousins. 

The  Department  of  the  Interior  has 
determined  that  these  proposed 


amendments  are  not  major  rules  under 
E.0. 12291  and  certifies  that  they  wOI 
not  have  a  significant  economic  effect 
on  a  sahatantial  monber  of  smaD  entities 
under  the  Regnlatoiy  Flexibility  Act  (5 
U.S.C  001  et  seq.].  "Hiis  detennination  is 
based  on  the  fact  diat  die  proposed 
amendaaents  concern  oo^  details 
regarding  Departmental  probate  of  the 
trust  or  restricted  estates  of  deceased 
Indians. 

Papanvaric  Reduction  Act 


The  proposad  amendments  do  not 
contain  infomatioa  collection 
requireassals  wkidi  require  approval  by 
the  Office  of  Management  and  Bodget 
under  44  U.&C  3501  et  seq. 

The  Department  of  die  Interior  has 
determined  that  the  amendments  do  not 
constitata  major  Federal  actions 
Mgnificandy  affecting  die  quality  of  die 
human  environment  under  the  National 
Environmental  Policy  Act  of  1960,  as 
amended  (42  U.S.C  4321-4347). 

Accordingly,  43  CFR  Part  4,  Subpart  D, 
is  proposed  to  be  amended  as  shown 
below. 

These  rules  were  written  by  Paul  T. 
Baird.  Director.  Office  of  Hearings  and 
Appeals. 

list  of  Subjecto  in  43  CFR  Part  4 

Administrative  practice  and 
procedure,  Indians — lands. 

Date:  June  8, 1988. 
PaulT.Baiid, 

Director. 

43  CFR  Part  4,  Subpart  D,  is  proposed 
to  be  amended  as  follows: 

PART 4-{  AMENDED) 

1.  The  authority  citation  for  Part  4, 
Subpart  D,  continues  to  read  as  follows: 

Authority:  Sees.  1. 2,  36  Stat.  855,  as 
amended.  856,  as  amended,  tec.  1.  38  Stat 
586, 42  Stat  1185,  a<  amended,  sees.  1. 2, 56 
Stat  1021, 1022:  R.S.  463, 465:  5  U.S.C.  301: 25 
U.S.C.  sect.  2,  a  372.  373,  374.  373a.  373b. 

2.  Section  4.210(b)(1)  is  proposed  to  be 
revised  to  read  as  follows: 

9  4.210    Commencetnent  of  prolMte. 

(b)  *  •  * 

(1)  A  copy  of  the  death  certificate  if 
one  exists;  if  there  is  no  death  certificate 
then  another  form  of  official  written 
evidence  of  the  death  such  as  a  burial  or 
transportation  of  remains  permit 
coroner's  report,  or  church  registration 
of  death.  Secondary  forms  of  evidence 
of  death  such  as  an  affidavit  from 
someone  with  personal  knowledge 
concerning  the  fact  of  death  or  an 
obituary  notice  from  a  newspaper  may 


??2ftZ 
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be  used  only  in  the  absence  of  any 
oflicial  proof  or  evidence  of  death. 

***** 

3.  Section  4.261  is  proposed  to  be 
revised  to  read  as  follows: 

$4,261    AntHapMprovWons. 

When  an  Indian  testator  devises  or 
bequeaths  trust  property  to  any  of  his 
grandparents  or  to  the  lineal  descendant 
of  a  grandparent,  and  the  devisee  or 
legatee  dies  before^the  testator  leaving 
lineal  descendants,  such  descendents 
shall  take  the  right  title,  or  interest  so 
given  by  the  wiU  per  stirpes. 
Relationship  by  adoption  shall  be 
equivalent  to  relationship  by  blood. 

[FR  Doc.  88-13902  Filed  6-20-88:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

■ 

50CFRPart625 

Summer  Flounder  Fishery;  Availat>Hity 
of  Fistiery  Management  Plan  and 
Request  for  Comments 


AGCNCv:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  ConuneroK 


ACTION:  Notice  of  availability  of  a 
fishery  management  plan  and  request 
for  comments. 

summary:  NOAA  issues  this  notice  that 
the  Mid-Atlantic  Fishery  Management 
Council  (Council),  in  cooperation  with 
the  New  England  and  South  Atlantic 
Fishery  Management  Councils,  has 
submitted  the  Fishery  Management  Plan 
for  the  Summer  Flounder  Fishery  (FMP) 
for  review  by  the  Secretary  of 
Commerce  (Secretary).  Comments  are 
invited  from  the  pubUc  on  the  FMP  and 
other  documents  made  available,  which 
may  be  obtained  from  the  address 
below. 

DATE:  Comments  will  be  accepted  until 
August  15, 1988. 

addresses:  Send  comments  to  Richard 
Roe,  Regional  Director,  National  Marine 
Fisheries  Service,  Northeast  Regional 
Office,  14  Ehn  Street.  Gloucester,  MA 
01930-3799.  Mark  the  outside  of  the 
envelope  "Comments  on  Summer 
Flounder  Plan". 

Copies 'of  the  FMP  and  supporting 
documents  are  available  from  John  C. 
Bryson,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Federal 
Building,  Room  2115, 300  South  New 
Street,  Dover,  DE 19901-6790. 
FOR  FURTHER  INFORMATION  CONTACT 
Jack  Terrill,  Resource  Policy  Analyst, 
617-281-3600,  ext.  252. 


This 

FMP  was  prepared  under  the  provisions 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act.  Upon  receiving 
the  FMP  the  Secretary  must  immediately 
publish  a  notice  of  its  availability  for 
public  review  and  comment,  he  will 
consider  public  comments  in 
determining  whether  to  approve  the 
FMP. 

The  FMP  proposes:  Minimum  size 
limits  for  summer  flounder  and  parts 
thereof,  prohibition  of  retention  of 
summer  flounder  by  foreign  fishermen, 
annual  permitting  of  commercial  and 
for-hire  recreational  (charter  and  party) 
vessels,  support  of  more  conservative 
minimum  size  and  mesh  size  regulations 
of  the  States,  and  establishment  of  a 
mechanism  to  increase  minimum  size 
limits  if  scientific  evidence  warrants. 

Regulations  proposed  by  the  Council 
and  based  on  diis  FMP  are  scheduled  to 
be  published  within  15  days. 

(16  U.S.C  1801 0/509.) 
Dated:  )une  16, 1988. 
Richaid  HL  Schufar, 

Director  (rf  Office  of  Fisheries  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  88-13954  Filed  6-16-88: 5:10  pm] 
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Notices 


This  section  bf  the  FEDERAL  REGISTER 
contains  dodyments  other  than  njles  or 
proposed  ruto  that  are  appKcabto  to  the 
put>lic.  Notices  of  hearings  and 
investigationa.  committee  meetings,  agency 
decisions  and  nilings.  delegations  of 
^authority,  fiiii^i  of  petitions  «id 
applications  $nd  agency  statements  of 
organizaion  |i|nd  fcncions  are  examptes 
of  documenlR  appearing  in  Ms  sadioa 

DEPARTM^  OF  AGRICULTURE 

ForMtSenMt* 

DEPARTM^  OF  THE  INTERIOR 

BmMi  of  li^iw  Mmhi9"'w^ 

[(ES-O30-0t]4l33-(W;  E8-001^-015)l 

Envlronmeiktal  Impact  StatwiMnt;  Marfc 
T^Min  ltali0M  FoTMl,  Cartar,  Oragon 
and  Shann^  CounHM.  MO 

AQENCV:  Fonst  Service,  Department  of 
Agricnhore  bM  Bureau  irfLand 
Management:  (BLM),  Department  of  the 
Interior. 

ACTION:  Chai^ge  in  final  environmental 
impact  stateiriient  availability  date. 


^  This  notice  revises  the  Final 
EnvironraentU  Impact  Statement 
avaflabiUty  q^te  for  the  Environmental 
Impact  Statement  Hardrock  Mineral 
Leasing.  MaHc  Twain  National  Forest 


Carter, 
Missouri 


,  and  Shannon  Counties, 


DATES:  The  f  nal  Ekivironmental  Impact 
Statement  Will  be  available  in 
November  1968,  as  i^poaed  to  the  July 
1988  date  published  in  the  December  31, 
1987,  Fedm^JRagislar. 

Date:  June  7ill9B8. 

LM»E.Kiidh^m«k. 

Forest  Supen^r.  USDA-Fanst  Service. 
Mark  Tmxin  I^tioaal  Ftamt 

Date:  June  si  1968. 
BertRDdam, 

Dittrict  Mmager.  MOwaukee  District  Office. 

Bureau  of  LanAManogemait 

|FR  Doc  aS-lMB6  Filed  6-20-48:  MS  an) 


I  and  EKianaloii  ol 
IfOr  ttwDfafl 
I  Impact  Statamani 

The  Department  of  Agriculture,  Forest 


Service  has  extended  the  comment 
period  for  the  Draft  Environmental 
Impact  Statement  to  July  31. 1988.  An 
additional  public  meeting  will  be  held 
July  11, 1988  at  7  ViA.  at  Sulphur  Springs 
School.  16628  West  Lost  Canyon  Road. 
Canyon  Conntiy.  Cahfomia. 

Other  stipulations  of  the  Notice  of 
Availability  erf  the  Draft  Environmental 
Impact  Statement  published  in  the 
Federal  Ragiatar  on  April  20, 1988 
remain  in  i^ect 

Dflle:  June  15. 1988. 

GaiyE.Say«c 

Fire  and  Watershed  Management  Officer. 
(FR  Doc.  88-13812  Filed  «-2&-88;  a-45  am) 


Routt  National  Foroat.  Prapoaad  Rock 
Craek/Muddy  Craok  Raaacvoir.  Routt 
and  Grand  Countiaa,  Colorado; 
Raviaad  NoUoa  of  Intant  to  Prapara 
and  Environmantal  Impact  Statamant 

The  U.S.  Department  of  Agriculture. 
Forest  Service  will  prepare  a 
Supplemental  Draft  Environmental 
InqMct  SUtenent  (EIS)  fw  a  propoaal 
from  the  Colorado  River  Water 
Conservation  Diatiict  (CRWCD)  to 
construct  and  operate  a  reservoir  on 
Rock  Creek.  located  on  the  Yampa 
Ranger  Diattid  of  die  Routt  National 
Forest,  witti  an  altetnative  site  on 
Muddy  Grtek.  located  on  private  lands 
and  Public  lands  administered  by  ftm 
Krenualing  Resource  Area  of  the  Craig 
District  of  the  Bureau  of  Land 
Managment. 

The  original  Notice  of  Intent  vppeat  in 
Fedvai  RoglitH.  Vohtme  SO.  Number 
143  on  July  2S.  igas  on  Page  30287.  A 
Draft  EIS  (Agency  Number  02-11-87-02) 
was  prepued  and  filed  widi  the 
Environmental  Ptootectioa  Agency.  The 
Notice  of  Availability  of  die  Draft 
Enviroomental  taqiact  State  (DHS) 
appeared  in  die  Fodonl  RagMor. 
Volume  S2.  Number  175.  on  September  4, 
1987,  on  page  33636. 

A  Supplemental  DEIS  will  be 
prepared,  pursuant  to  the  provisions  of 
40  CFR  1502J(c)  for  the  following 
reasons: 

(1)  Subsequent  to  filing  the  I^S,  the 
CRWCD  requested  that  an  alternative 
be  considered  increasing  the  sixe  of  the 
Muddy  Creek  Reservoir  from  47,000  acre 
feet  to  80,000  acre  feet. 

(2)  The  USDI  Bureau  of  Land 
Management,  a  Cooperating  Agency  in 
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the  preparation  of  the  Draft  EIS,  will 
assume  the  role  of  Joint  Lead  Agency  in 
the  subsequent  preparation  of  the 
Supplemental  EIS  and  Final  EIS. 

(3)  The  Preferred  Alternative,  »*ich 
did  not  a^fear  in  the  Draft  EIS  wiQ 
appear  in  the  Supplemental  Draft  EIS. 

(4)  The  permittiiv  of  the  Rock  Creek 
Alternative  would  require  an 
amendment  to  the  Routt  National  Forest 
Land  and  Resource  Management  Plan 
(Forest  Plan)  pursuant  to  36  CFR 
219.10(f).  Notice  is  hereby  given  of  the 
intent  to  amend  to  die  Routt  Forest  Plan 
if  this  alternative  is  selected.  The 
proposed  amendment  to  the  Routt  Forest 
Plan  would  change  approximately  183 
acres  of  semi-primitive  nonmotorized 
recreation,  953  acres  of  wildlife  habitat, 
and  2.545  acres  of  riparian  emphasis 
Management  Areas  to  a  rural  and 
roaded  natural  recreation  emphasis 
Management  Area  to  accominodate 
recreation  use  at  the  Rock  Creek 
Reservoir,  should  this  reservoir  be 
constructed.  Additionally,  thi< 
amendment  would  diange  die  adopted 
visual  quality  objective  for  this  area 
from  partial  retention  to  modification. 

(5)  The  permitting  of  the  Muddy  Creek 
Alternative  would  require  an 
amendmant  to  the  Kreaunling  Resource 
Area  Management  Plan  (RMP)  pursuant 
43  CFR  1010.5-5.  The  proposed 
amendment  to  the  Kremmling  Resource 
Managwnant  Flan  would  change 
approximatdy  1740  acres  to  livestock 
grazing.  30  acres  of  wildlife  habitat,  and 
1.1  miles  of  water  quality  management 
priorities  to  the  recreation  management 
priority  categmy  to  accommodate 
recreational  use  at  the  Muddy  Creek 
Resenrofr,  should  this  reservoir  be 
constructed.  Approximately  1,080  acres 
of  Visual  Resoarca  Management  (VRM) 
Qass  n  and  400  acres  of  VRM  Class  in 
would  be  cbanQed  to  VRM  Class  IV.  The 
amendment  would  also  change  the 
visual  Bianagement  decision  in  the 
approved  Resource  Management  Man  to 
mtdce  it  coosistent  with  current  policy. 
The  puUic  is  invited  to  comment  on  the 
planning  criteria  to  be  used  in 

determining  if  the  Kremmling  Resource 
Management  Plan  should  be  amended. 
The  preliminary  criteria  to  be  used 
included: 

A.  Section  501  of  die  Federal  Land 
Policy  and  Management  Act  provides 
that  rights-of-way  of  reservoir  use  may 
be  issued  for  public  lands  when  the 
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affected  lands  are  found  suitable  for 
such  use. 

B.  43  CFR  1610.3-2  provides  that 
amendments  to  Resource  Management 
nans  shall  be  consistent  with  the  plans, 
programs,  and  policies  of  other  affected 
Federal,  State,  and  local  agencies  to  the 
extent  that  Federal  laws  aUow. 

C  Public  lands  will  be  considered 
suitable  for  reservoir  use  if  the  adverse 
impacts  to  existing  uses  and  resources 
can  be  found  to  be  less  than  the  positive 
impacts  expected  to  occur. 

This  document  will  be  prepared  and 
reviewed  by  an  interdisciplinary  team 
which  includes  specialists  in  the  fields 
of  soil  science,  hydrology,  dvil 
engineering,  range  science,  wildlife, 
visual  resource  management,  recreation 
management,  economics,  and  other 
disciplines.  The  USD!  Bureau  of 
Reclamation  and  Fish  and  Wildlife 
Service,  the  U.S.  Army  Corp.  of 
Engineers,  and  the  Colorado  Division  of 
WUdlife  are  cooperating  agencies  in  the 
preparation  of  this  EIS. 

Gary  E.  Cargill,  Regional  Forester, 
Rocky  Mountain  Region,  USDA  Forest 
Service  is  the  responsible  official  for 
authorizing  easements  on  National 
Forest  System  Lands. 

Jerry  K  Schmidt.  Forest  Supervisor, 
Routt  National  Forest,  USDA  Forest 
Service,  is  the  responsible  official  for     - 
amending  the  Routt  Forest  Plan. 

Neil  F.  Morck,  Colorado  State 
Director,  USDI  Bureau  of  Land 
Management  is  the  responsible  official 
for  amending  the  KremmUng  Area  RMP. 
William  Pulford,  District  Manager.  USDI 
Bureau  of  Land  Management.  Craig 
District  Office  is  the  responsible  official 
for  authorizing  rights-of-way  on  Public 
Lands  within  the  Bureau  of  Land 
Management.  Craig  District. 

The  Supplemental  DEIS  is  expected  to 
be  completed  in  August  of  1988  and 
ready  for  public  review.  The  Final  EIS  is 
scheduled  to  be  completed  by  January  of 
1989. 

ran  FUWTIKH  IWrOHIIATION  ootact: 
Dave  Harr,  Bureau  of  Land 
Management  Krenunling  Resource 
Area.  P.O.  Box  68,  Kremmling.  Colorado 
80459,  (303)  724-3437,  or  Ray  George, 
Forest  Service,  Routt  National  Forest, 
Yampa  Ranger  District  P.O.  Box  7, 
Yampa.  CO  80484,  (303)  638-4516. 

Date:  )une  15, 1968.  i 

Jeny  E.  Scfamiih.  I 

Forest  Supervisor. 
[FR  Doc.  88-13807  Filed  6-20-88: 8:45  am] 
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Ooipel  I  lump  MulMpurpoee  Reeource 
Devetopment  Ptan;  Nezperee  NetiofMl 
ForMt,  Idaho  County,  ID,  Completion 

The  Gospel  Hump  Multipurpose 
Resource  Development  Plan  has  been 
completed  as  required  by  the 
Endangered  American  Wilderness  Act 
of  1978.  Pub.  L  95-237.  This  plan  was 
developed  in  compliance  with  the 
National  Forest  Management  Act  of  1976 
and  is  an  integral  part  of  the  Land  and 
Resource  Management  Plan  for  the 
Nezperce  National  Forest  in  Idaho.  The 
Record  of  Decision  for  the  Land  and 
Resource  Management  Plan  for  the 
Nezperce  National  Forest  was  signed  on 
October  8, 1987.  The  Gospel-Hump 
Multipurpose  Resource  Development 
Area  is  identified  in  Chapter  IV  and  the 
management  direction,  standards,  and 
guidelines  for  the  area  can  be  found  in 
Chapter  II  and  Qiapter  III.  Copies  of  the 
Land  and  Resource  Management  Plan 
for  the  Nezperce  National  Forest  can  be 
obtained  from  the  Forest  Supervisor, 
Nezperce  National  Forest  Route  2,  Box 
475,  Grangeville,  Idaho  83530. 

Date:  June  10. 1988. 

John  M.  Hugiias. 

Deputy  Regional  Forester. 

[FR  Doc  88-13800  Filed  6-20-88: 8:45  am] 
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National  Agricultural  Statistica  Service 
Catfish  and  Trout  Surveys 

Notice  of  a  July  survey  of  commercial 
catfish  and  trout  producers  was 
published  in  the  Federal  Register  on 
Monday,  March  14. 1988,  at  53  FR  8241. 
Based  upon  comments  from  the  notice, 
survey  dates.  States,  and  publication 
dates  of  the  results  have  been  revised  as 
follows: 

The  survey  of  commercial  catfish 
producers  continues  to  be  in  July  but 
States  now  included  are:  Alabama. 
Arkansas.  California,  Florida,  Georgia, 
Idaho.  Illinois,  Indiana,  Kansas, 
Kentucky,  Louisiana,  Mississippi, 
Missouri,  North  Carolina,  Oklahoma, 
South  Carolina,  Tennessee,  and  Texas. 
States  added  are  Idaho  and  Illinois. 

The  survey  of  commercial  trout 
producers  is  changed  from  July  to 
September.  States  involved  will  be 
California,  Colorado,  Georgia,  Idaho, 
Indiana,  Michigan.  Missouri,  New  Yoric, 
North  Carolina,  Oregon,  Pennsylvania. 
Tennessee.  Utah.  Virginia.  Washington, 
and  Wisconsin. 

The  results  of  the  surveys  will  be 


published  by  the  Agricultural  Statistics 
Board  in  the  following  reports:  Catfish 
Production,  on  July  29. 19(88.  and  Trout 
Production,  on  September  30, 1988. 

Dated:  June  IB,  1988. 

ChailME.Caudil]. 

Administrator. 

[FR  Doc.  88-13960  FUed  6-20-88: 8:45  am] 
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Hog  Program  Changea 

Notice  is  hereby  given  that  the 
National  Agricultural  Statistics  Service 
will  make  the  following  change  to  the 
hog  estimating  program  effective 
September  1988. 

Estimates  of  U.S.  totals  for  hogs  and 
pigs  inventory  by  classes  and  pig  crop 
for  the  previous  quarter  will  be  added  to 
the  March  1  and  September  1  Hogs  and 
Pigs  report.  Previously,  the  March  and 
September  reports  contained  only 
estimates  for  the  10  major  producing 
States.  The  increase  in  survey  coverage 
is  the  result  of  a  new  nationwide  siwey 
program  which  was  begun  in  December 
1966. 

The  first  of  the  additional  estimates 
will  be  published  in  the  Hogs  and  Pigs 
report  which  will  be  issued  September 
30,1988. 

Dated:  June  16, 1988. 

Chai)ME.CaiKim, 

Administrator. 

[FR  Doc.  88-13961  Filed  6-20-68: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 


NaOEE-1-«S] 


Purchaaing  Pool  Co;  Order  Renewing 
Temporary  Denial  of  Export  Privllegee 

In  the  matter  of:  Wilfried  Lange, 
individually  and  doing  buBinesa  as 
Purchaaing  Pool  Company,  Graaslfinger  Str. 
61, 8038  Grobenzell,  West  Germany, 
Respondents. 

The  Office  of  Export  Enforcement 
Bureau  of  Export  Administration,  United 
States  Department  of  Commerce 
(Department),  pursuant  to  the  provisions 
of  S  388.19  of  the  Export  Administration 
Regulations,  15  CFR  Parts  368-399  (1987) 
(the  Regulations),  issued  pursuant  to  the 
Export  Administration  Act  of  1979.  as 
amended.  60  U.S.C.  app.  sees.  2401-2420 
(1982  andSupp.  m  1965))  (the  Act),  has 
asked  the  Assistant  Seorief  ary  for  Export 
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Enforcementi  ^  to  renew  an  order 
temporafdy  jurying  aU  United  States 
export  privUMee  to  Wilfried  Lange. 
indiviikMUy  tod  doing  business  as 
Purchasing  Pbol  Company  (hereinafter 
collective^  lUfened  to  as  respondents). 
The  initial  oi^  was  issued  on  April  2a 
1988  (53  FR 1^  April  28. 1988). 

In  its  reneiWal  request  dated  May  27. 
1988,  the  DeiMrtment  states  that,  as  a 
result  of  an  ongoing  investigation,  it 
continues  to  have  reason  to  believe  that 
on  numerous!  Occasions  since  the  end  of 
1985.  respondents  hsve  reeiqMrted. 
without  the  r^uired  reexpmt 
authorizatioit*  from  the  Department. 
U.S.-origin  cdtiputers.  whidi  are 
controlled  fo^  Masons  of  national 
security,  fronllA^est  Germany  to  Austria. 
Yugoslavia  and  Hungary.  The 
Department  i^  presently  trying  to  obtain 
documents  tl^t  will  further  substantiate 
its  belief. 

Hie  Departihent  also  believes  that,  in 
connection  with  the  Department's 
investigation  into  re8p<mdenti*  trade- 
related  activities,  respondnnts  have 
provided  the  {(Apartment  witti  false  and 
misleading  infinmation.  ^lecifically, 
based  on  addilional  documentation  the 
Department  nas  obtained  since  it  made 
its  initial  reqofst  the  Department  has 
reason  to  belnve  that  respondents  have 
provided  it  wim  false  invoices  in  an 
effort  to  hide  JAe  fact  that  they  have 
reexported  c^qtain  controlled  U.S.-origin 
commodities  from  West  Germany 
without  the  r^uired  reexport 
authorization|ii 

The  D^art^ent  further  states  that  its 
investigation  bontinues  to  give  it  reason 
to  believe  that  a  contract  for  two  U.S.- 
origin  computers,  which  are  controlled 
for  reasons  of  taational  security, 
presently  exists  between  respondents 
and  a  CzechoMovakian  foreign  trading 
firm,  that  respondents  intend  to  fulfill 
the  contract  in  question  and  that  they 
are  likely  to  do  so  without  complying 
with  the  Regulations. 

The  Departtient  states  that,  viewed  as 
a  whole,  the  above-described  events 
concerning  respondents'  past  activities 
demonstrate  iQat  respondents  are 
involved  in  a  scheme  to  obtain 
controlled  U.S.torigin  commodities, 
lawfully  or  otherwise,  take  possession 
of  them  in  W^t  Germany  and  then 
reexport  them,  oftentimes  to  proscribed 
destinations,  fiithout  obtaining  the 
required  reexport  authorizations. 
Accordingly.  Qie  Department  believes 
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that  respondents'  activities  show  a  dear 
pattern  of  disregard  for  the  Act  and  the 
Regulations. 

The  Department  ctrntinues  to  believe 
that  respondents'  past  activities 
establish  that  ttie  violations  of  the  Act 
and  die  Regulations  which  diev  are 
suspected  of  having  committed  and 
which  the  Department  is  presently 
investigating  were  deliberate  and  covert 
and  are  likely  to  occur  again  unless 
approi»iate  action  is  taken  to  reduce  the 
likelihood  that  respondents  can  continue 
to  acquire  U.S.-origin  goods  either  inside 
or  outside  of  the  United  States. 
F^irthermore.  the  Department 
continues  to  believe  that,  in  order  to 
reduce  the  likelihood  that  respondents 
will  continue  to  engage  in  activities 
whidi  are  in  violation  of  the  Ad  and  the 
Regulations,  a  temporary  denial  order 
naming  Wilfried  Lange  and  Purchasing 
Pool  Company  is  necessary  to  give 
notice  to  companies  in  the  United  States 
and  abroad  that  they  should  cease 
dealing  with  these  parties  in 
transactions  involving  U.S.-origin  goods. 

Therefore,  based  on  die  showing 
made  by  the  Department  and  given  that 
respondents  have  not  opposed  the 
Department's  request  for  renewal.  I  find 
that  an  order  temporarily  denying 
export  privileges  to  the  respondents  is 
necessary  in  the  public  interest  to 
prevent  an  imminent  violation  of  the  Ad 
and  the  Regulations  and  to  give  notice  to 
companies  in  the  United  States  and 
abroad  to  cease  dealing  with  the 
respondents  in  goods  and  technical  data 
subject  to  the  Act  and  the  Regulatioos  in 
order  to  reduce  the  substantial 
likelihood  that  respondents  wilt 
continue  to  engage  in  activities  which 
are  in  violation  of  the  Act  and  the 
Regulations. 

Accordingly,  it  is  hereby  ordered.  I. 
All  outstanding  validated  export 
licenses  in  which  either  respondent 
appears  or  partidpates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  respondents'  privileges  of 
partidpating,  in  any  manner  or  capadty. 
in  any  spedal  licensing  procedure, 
induding,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

n.  Respondents  Wilfried  Lange  and 
Purchasing  Pool  Company,  both- with  an 
address  at  Grasslfinger  Str.  61, 8038 
Grobenzell.  West  Germany,  their 
successors  or  assignees,  of^cets. 
partners.  lepresentatives,  agents,  and 
employees  hereby  are  denie4  ^ 
privileges  of  partidpating,  directly  or 
indirectly,  in  any  manner  or  capadty,  in 
any  transaction  involving  commodities 
or  technical  data  exported  or  to  be 


exported  from  the  United  States,  in 
whole  or  in  part,  or  that  are  otherwise 
subjed  to  die  Regulations.  Without 
limiting  die  generality  of  the  foregoing, 
partidpation.  either  in  Uie  United  States 
or  abroad,  shall  indude  partidpation. 
diredly  or  indirectly,  in  any  manner  or 
capadty:  (a)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department,  (b)  in  preparing  or  filing 
widi  the  Department  any  export  license 
application  or  reexport  authorization,  or 
any  document  to  be  submitted 
therewith,  (c)  in  obtaining  or  using  any 
validated  or  general  export  license  or 
odier  export  control  document  (d)  in 
carrying  on  negotiations  widi  resped  to. 
or  in  receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of. 
in  whole  or  in  part,  {any  commodities  or 
technical  data  exported  from  die  United 
States,  or  to  be  exported,  and  (e)  in 
financing,  forwarding,  transporthig,  or 
other  servicing  of  sudi  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  diose 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

III.  After  notice  and  opportunity  for 
comment  such  denial  of  eiqiort 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  either 
respondent  is  now  or  hereafter  may  be 
related  by  affiliation.  ownersUp. 
control  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

IV.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disdosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirecUy.  or  carry  on  negotiations  with 
respect  diereto.  in  any  manner  or 
capadty,  on  behalf  of  or  in  any 
association  with  either  respondent  or 
any  related  party,  or  whereby  either 
respondent  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  partidpation  therein, 
directly  or  indirectly:  (a)  Apply  for, 
obtain,  transfer,  or  use  any  license, 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export,  reexport 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part  or  to  be  exported  by, 
to,  or  for  eiAer  respondent  or  any 
related  party  denied  export  privileges; 
or  (b)  order,  buy,  receive,  use,  sell. 
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deliver,  store,  dispose  of,  forward, 
transport  Rnance,  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment,  or  (Aversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

V.  In  accordance  with  the  provisions 
of  §  388.19(e)  of  the  Regulations,  either 
respondent  may,  at  any  time,  appeal  this 
temporary  denial  order  by  filing  with  the 
Office  of  Administrative  Law  Judges, 
U.S.  Department  of  Commerce,  Room  H- 
6716,  I4d)  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230,  a 
full  written  statement  in  support  of  the 
appeal. 

VI.  This  order  shall  remain  in  effect  . 
for  60  days. 

Vn.  In  accordance  with  the  provisions 
of  i  388.ig(d)  of  the  Regulations,  the 
Department  may  seek  rraewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  than  20  days 
before  the  expiration  date.  Either 
respondent  may  oppose  a  request  to 
renew  this  temporary  denial  order  by 
filing  a  written  submission  with  the 
Assistant  Secretary  for  Export 
Enforcement  wiiidi  must  be  received 
not  later  than  seven  days  before  the 
expiration  date  of  this  order.  The 
Regulations  further  provide  that  either 
respondent  may  request  a  hearing 
concerning  this  request 

A  copy  of  this  order  shall  be  served 
on  each  respondent  and  this  order  shall 
be  pubhshed  in  the  Fedwal  Register. 

Effective  Date:  June  20, 1988. 
-G.  Fliilip  Hughes, 

Assistanl  Secretary  for  Export  Enforcement. 
[FR  Doc.  88-13955  FUed  6-20-88: 8:45  am] 
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international  Trade  Administration 

[A-5«»-704] 

Fhial  Determination  Of  Sales  at  L«ss 
Than  Fair  Value;  Brass  Shset  and  Strip 
from  I 


AOCNCV:  Import  Administration. 
Intematicmal  Trade  Administration, 
Commerce. 

ACnoH:  Notice. 


;  We  have  deteimined  that 
brass  sheet  and  strip  from  Japan  are 
being,  or  are  lilcely  to  be,  aold  in  tiie 
United  States  at  less  than  fair  value.  The 
U.S.  International  Trade  Commisaion 
(ITC)  will  determine  writliin  46  days  of 
pi^Ucation  of  this  notice,  whether  these 
impOTts  are  materially  injwiiig,  or  are 
threatening  material  in|uiy.  tea  United 
State*  iaduatry. 
cFFtcmn  OATK  June  21.  vm. 


RM  FURTHEfl  INFOINIATION:  Contact 
Michael  J.  Ready  or  David  J.  Goldberger, 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  377-2613  or  377-4136. 
SUPPI-EMENTARV  INFORMATION: 

Final  Deteimination 

We  have  determined  that  brass  sheet 
and  strip  from  Japan  are  being,  or  are 
lilcely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  section 
735  of  the  Tariff  Act  of  193a  as  amended 
(19  U.S.C  1673b)  (the  Act).  The 
estimated  weighted-average  margins  are 
shown  in  the  "Continuation  of 
Suspension  of  Liquidation"  section  of 
this  notice. 

CaseHistoiy 

Since  our  notice  of  an  affirmative 
preliminaiy  determination  (53  FR  2771. 
February  1, 1988),  the  following  events 
have  occurred: 

On  February  4  and  Febraary  8. 1968. 
Nippon  Mining  Co.  (NMQ  and  Sambo 
Cooper  Alloy,  Co.  Ltd.  (Sambo), 
respectivriy.  requested  a  postponement 
of  the  final  determination  until  not  lat» 
than  135  days  after  the  date  of 
pubUcation  of  the  preliminary 
determination.  On  February  17, 1988,  in 
accordance  with  section  735(c)(2)(A)  of 
the  Act,  we  postponed  the  final 
determination  until  June  15, 1988  (53  FR 
5207,  February  22, 1988). 

On  December  24, 1987,  petitioners 
alleged  that  NMC's  home  market  sales 
were  being  made  at  prices  below  the 
cost  of  production  and  requested  that 
we  initiate  an  investigation  of  the 
allegation.  Given  the  timing  of  the  filing 
of  the  allegation,  we  were  unable  to 
consider  it  for  the  preliminary 
determination.  Based  on  analysis  of 
home  market  prices  and  the  information 
submitted  by  petitioners  in  support  of 
their  allegation,  we  initiated  an 
investigation  of  sales  below  cost  of 
production  for  NMC. 

We  issued  a  cost  of  production 
questionnaire  to  NMC  on  January  25. 
1988.  On  Febraary  18, 1988  NMC 
advised  the  Department  it  would  not 
respond  to  our  cost  of  production 
questionnaire. 

Verification  of  the  questionnaire 
response  submitted  by  Sembo  was 
conducted  in  Japan  daring  March  1988. 

On  April  5.  tB^n,  NMC  advised  ut  that 
it  would><»go  verification  of  its  VS. 

A  pobHc  bearing  was  not  reqtMted.    ' 
Final  CiUBimeiUs  were  submitt^  by  the 
petitioners  and  3ambo. 


Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  brass  sheet  and  strip, 
other  than  leaded  brass  and  tin  brass 
and  strip,  currently  provided  for  under 
the  TSUSA  item  numbers  612.3960, 
613.3982.  and  612.3986,  and  currently 
classifiable  under  HS  item  numbers 
7409.21i)05a  7409.21.0075.  7409.2g.005a 
and  7400.29.0075. 

The  chemical  compositions  of  the 
products  covered  by  the  investigation 
are  currently  those  of  the  Copper 
Development  Association  (CiOA.)  200 
series  or  the  Unified  Numbwing  System 
(U.N.S.)  C20000  series.  Products  whose 
chemical  compodtions  are  covered  by 
other  CD.A.  or  U.N.S.  series  are  not 
covered  by  this  investigation. 

The  physical  diinensiCMis  of  the 
products  covered  by  the  investigation 
are  brass  sheet  and  strip  of  solid 
rectangular  croys  section  greater  than 
04)08  indies  (ai5  millimeters)  but  not 
exceeding  0.188  inches  (4.8  miUimeten) 
in  finished  thickness  or  gauge, 
regardless  of  width.  Coiled,  wound  (m 
reels  (traverse  wound)  and  cut-to-lengtfa 
products  are  included. 

Peiiod  of  bnreslIgBtion 

As  stated  in  our  preliminary 
determination,  the  period  of 
investigation  is  February  1. 1987  throu^ 
July  31, 1967.  except  for  Sambo,  for 
which  we  extended  the  period  of 
investigation  back  to  October  1. 1986,  as 
permitted  by  19  CFR  353.38(a). 

Such  or  Similar  Comparisons 

We  have  determined  that  all  of  the 
brass  sheet  and  strip  cbvereid  by  the 
investigation  constitute  the  same  class 
or  kind  of  merchandise  and  differences 
between  types  of  brass  are  not 
significant  enough  to  warrant  separate 
"such  or  similar"  comparisons. 

In  order  to  select  the  most  similar 
products,  we  made  comparisons  of 
merchandise  based  on  grade  (chemical 
composition),  gauge,  width,  coating 
(tinned  or  nontinned).  temper,  surface 
finish,  and  packed  form  (coil  cut-to- 
length  or  traverse-wound). 

For  merchandise  where  there  were  no 
identical  products  with  which  to 
compare  a  product  sold  to  the  United 
States,  we  made  adjustments  for 
differences  in  the  physical 
characteristics  ol  the  merchandise  in 
accordance  with  section  773(aX4)(C)  of 
the  Act 

Fail  VahiaCsaVMtoeas 

To  determine  whether  sales  of  brass 
sheet  and  strip  frdaa  Japan  to  the  United 
Statea  were  mede  at  lesa  tem  Mr  vainer 
we  compared  the  United  States  price  to 
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the  foreign  mMcet  value  as  specified 
below.  Two  oUoqwnies,  KGtsubishi 
Shindoh  Co..  )id.  and  Kobe  Steel.  Ltd.. 
failed  to  respond  to  our  questionnaire. 
When  a  company  fails  to  respond,  we 
have  determif^  in  accordance  with 
section  778(b]  bf  the  Act.  that  it  is 
appropriate  fi^lhis  final  determination 
to  assign  to  tl|4t  company  the  highest 
margin  amon^  (1)  the  company-specific 
maigias  in  th^  petition,  (2)  the  maigin 
for  the  responklent  with  the  highest 
maigin  of  all  ^^spondents  that  supplied 
adequate  andi^erified  responses,  or  (3) 
the  maigin  calculated  for  NMC  using 
petitioners'  constructed  value 
information,  aa  described  below.  We 
have  applied  this  methodology  to  the 
companies  in  question. 

As  described  above  in  the  "Case 
History"  section.  NMC  did  not  respond 
to  our  cost  of  woduction  questionnaire. 
Subsequently]  NMC  informed  us  that  it 
would  not  periiit  verification  of  iu  U.S. 
sales  respons^J  Because  of  NMC's 
actions,  and  in  ithe  absence  of  verified 
information.  W^  used  the  best 
information  aitilable  under  section 
776(b)  of  the  Aft  as  described  below. 

United  States^ 

Because  all  tales  were  made  directly 
to  unrelated  parties  prior  to  importation 
into  the  Unite^  States,  we  based  the 
United  States  price  on  purchase  price,  in 
accordance  w^tji  section  772(b)  of  the 
Act. 

NMC  II 

United  Stated  price  is  based  on  best 
information  aV^able  as  reflected  by 
information  captained  in  NMCs 
responses.  Wei  tnade  deductions  fbr 
ocean  freight  and  marine  insurance. 
Sambo 

We  calculated  purchase  price  based 
on  the  packed  a  ft  f.  or  cJi.  duty  unpaid 
prices  to  unrelated  customen  in  the 
United  States.  IWe  made  deductimis 
from  purdiase  li^ce.  where  appropriate, 
for  foreign  inlatad  freight,  export 
brokerage,  oceMn  freij^t.  and  marine 
insurance,  in  abtordance  with  section 
772(d)(2)  of  the  Act  We  made  an 
addition  to  puijcliase  price  for  duty 
drawbadc  (i.e.j  import  duties  which 
were  not  colle<|ied  by  reason  of  the 
exportation  of  the  merchandise  to  the 
United  States)  pursuant  to  section 
772(d)(1)(B)  of  tke  Act 

Sambo's  cre4)t  expense  calculation 
for  U.S.  sales  vfts  inconsistent  with 
Departmental  ptactice.  We  recalculated 
credit  expense  based  on  the  number  of 
days  from  invoice  date  to  payment  date. 
At  verification^  We  confirmed  dmt  the 
reported  shipmie^t  date  was  the  invoice 
date,  which  wari  on  or  about  ^e  bill  of 


ladling  date  for  ocean  shipment  (See 
also  our  response  to  Comment  5.) 

Foreign  Market  Vahie 

NMC 

Foreign  maricet  value  is  based  on  best 
infoimaticm  available  as  reflected  in 
constructed  value  information  submitted 
by  petitionen.  We  added  the  cost  of 
U.S.  packing  as  contained  in  NMCs 
response. 

Sambo 

In  accordance  with  section  773(a)  of 
the  Act  we  calculated  foreign  market 
value  based  on  packed  delivered  prices 
to  unrelated  customers  in  die  home 
market  We  made  deductions  from  the 
home  market  price,  where  appropriate, 
for  inland  freight  In  order  to  adjust  for 
differences  in  packing  between  the  U.S. 
and  home  markets,  we  deducted  the 
home  market  packing  cost  from  the 
foreign  maricet  value  and  added  U.S. 
paddng  costs. 

We  made  adjustments  to  the  home 
market  price,  where  appropriate,  for 
differences  in  credit  ejqienses.  punuant 
to  19  CFR  353.15.  We  made  furdier 
adjustments  to  the  home  maricet  price  to 
account  for  differences  in  the  physical 
characteristics  of  the  merchandise  in 
accordance  with  section  773(a)(4MC)  of 
the  Act 

We  calculated  credit  expenses  based 
on  the  number  of  days  from  shipment 
date  to  payment  date.  (See  also  our 
response  to  Comment  4.) 

Sambo  claimed  a  quantity  surchaige 
adjustment  for  certain  home  market 
sales.  We  disallowed  this  daim  because 
it  could  pot  be  verified. 

Cmtency  Coavarsioa 

We  Quide  currency  conversions  in 
accordance  with  19  CFR  353.5«(aMl)<  All 
currency  conversions  were  made  At 
rates  certified  by  die  Federal  Reserve 
Bank  of  New  Y(^. 

Verification 

As  provided  in  section  776(a)  of  the 
Act  we  verified  all  information  used  in 
reaching  the  final  determination  in  this 
investigadon.  We  used  standard 
verification  procedures  including 
examination  of  fdl  relevant  accounting 
records  and  source  documents. 

interested  Party  CoDUDMits 

Comment  1 

Petitioners  contend  that  as  "best 
information  otherwise  available,"  the 
Department  should  base  its  dumping 
maigin  for  NMC  on  copstructed  value 
calculations  submitted  by  petitioners  for 
foreign  market  value,  and  on  NMCs 
reported  U.S.  sales  prices  for  U.S.  price. 


Petitioners  reason  that  as  NMC  failed  to 
respond  to  the  Department's  cost  of 
production  questionnaire,  the 
Department  should  assume  that  die 
margins  calculated  in  the  petition 
understate  the  actual  extent  of  dumping 
by  NMC  during  die  period  of 
investigation.  Accordmgly,  sales  at  less 
than  fair  value  calculations  should  be 
based  on  information  submitted  for  the 
record. 

Petitionen  also  contend  that  if  the 
NMC  rate  using  die  constructed  value 
infonnation  is  higher  than  the  rates 
alleged  in  the  petition  for  the  companies 
which  did  not  respond  to  our 
questionnaire,  die  NMC  rate  should  be 
used  fbr  them  as  best  information 
available. 

DOC  Position 

We  have  used  the  best  infonnation 
available  that  reflects  appropriate 
adverse  assumptions.  As  the 
Department  initiated  a  cost  of 
production  investigation  on  NMCs  sales 
to  the  home  market  petitionen' 
(xmstructed  value  information  submitted 
for  the  record  as  part  of  their  below  cost 
sales  aillegaticm  was  used  as  "best 
information  otherwise  available"  for 
foreign  maHcet  value  in  light  of  NMC's 
refusal  to  respond  to  our  questionnaire. 
For  United  States  price,  die  Department 
utilized  NMCs  questionnaire  response. 
The  use  of  the  response  as  best 
information  available,  where 
appropriate,  is  consistent  with 
Amoijfhoua  Silica  Filament  Fabric  from 
Japan  (52  FR  28033.  July  27, 1987). 
Consistent  with  our  approach  of 
,  making  adverse  assumptions  for 
nonresponding  companies,  we  have 
used  the  NMC  rale  as  best  information 
available  for  Mitsubishi  Shindoh  Co., 
Ltd.  and  Kobe  Steel,  Ltd. 

Comment  2 

Petitionen  contend  that  Sambo's 
questionnaire  responses  have  been 
incomplete  and  inaccurate.  They  claim 
that  Sambo  has  been  nonresponsive  to 
the  Department's  requests  and  that  the 
verification  report  identified  numerous 
erron  and  discrepancies.  Acccndingly, 
petitionen  believe  the  Department 
should  reject  Sambo's  response  and  use 
the  best  information  otherwise  available 
in  the  final  determination. 

Sambo  states  that  the  Department's 
verification  confirmed  that  no 
discrepancies  existed  for  the  vast 
majority  of  information  it  submitted.  The 
eirors  discovered  at  verification  were. 
Sambo  contends,  minor  and  not 
sufficient  to  invalidate  or  discredit  the 
respoue. 
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DOCPotitioa 

We  agree  with  the  respondent  Sambo 
responded  to  our  information  requests 
and  its  response  was  properly  verified 
with  no  discrepancies  serious  enou^  to 
warrant  rejection  of  the  entire  response. 

Comments  \ 

Petitioners  allege  that  Sambo  has 
overstated  its  duty  drawback  claim  by 
not  factoring  in  any  scrap  usage.  Hiey 
contend  that  the  statute  aUows  a 
reduction  to  U.S.  price  only  for  the 
amount  of  import  duties  actually 
imposed  on  merchandise  used  as  input 
to  the  exported  product  under 
investigation.  While  Japanese  law  may 
permit  Sambo  to  claim  a  full  duty 
drawback  as  if  all  the  input  material 
were  imported  virgin  metal,  petitioners 
hold  that  U.S.  law  only  allows  for  the 
drawback  to  the  extent  the  exempted 
input  is  jised  in  the  finished  product 
Therefore,  Sambo's  claim  must  be 
adjusted  to  account  for  the  use  of 
imported  scrap,  which  is  not  dutiable 
under  Japanese  law.  In  the  absence  of  a 
virgin  to  scrap  materials  ratio  provided 
by  Sambo,  petitioners  advocate  reducing 
the  duty  drawback  amount  by  a  ratio 
reflecting  U.S.  industry  experience. 

Sambo  contends  that  it  properly 
reported  its  duty  drawback  dLaim  under 
Japanese  law,  which  allows  for  the 
substitution  of  domestic  goods 
(including  internally  generated  scrap) 
for  imported  goods  such  as  virgin  metal. 

DOC  Position 

We  agree  with  the  respondent  Sambb 
demonstrated  that  its  claim  is  in 
conformity  with  Japanese  law  and 
section  772(d)(1)(B)  of  the  Act  Under  the 
principle  of  substitution,  as  discussed  in 
Acrylic  Film.  Strips  and  Sheets  from 
Taiwan  (4g  FR 10968.  March  23. 1964] 
and  Sugar  and  Syrups  from  Canada  (46 
FR  27985.  May  22. 1981),  a  company  may 
substitute  foreign  dutiable  inputs  for 
domestic  nondutiable  inputs  for 
drawback  purposes.  We  note  also  that 
even  under  the  petitioners'  assumptions, 
most  of  the  scrap  involved  in  brass 
sheet  and  strip  manufacture  is  generated 
during  the  production  process  and.  in 
turn,  most  likely  originated  as  imported 
virgin  metal.  Any  nondutiable  imported 
scrap  used  by  Sambo  would  constitute  a 
small  percentage  of  its  total  hiputs.  not 
affecthig  Sambo's  fiill  drawback  claim. 

Comment  4 

Petitioners  challenge  Sambo's  home 
market  credit  daim  on  the  basis  that  the 
Department's  verification  showed  that 
Sambo's  re^nmse  contained  the  date 
payment  was  doe.  rather  than  the  date 
Sambo  actually  received  payment  Since 


the  Department  cannot  use  its  credit 
formula  to  obtain  die  correct  credit 
expense,  petitioners  contend  tibat 
Sambo's  home  maricet  credit  claim 
should  be  denied. 

Sambo  contends  its  home  market 
credit  claim  was  reported  using  a 
reasonable  methodology,  as  allowed  by 
Department  policy,  and  to  calculate 
actual  payment  for  the  thousands  of 
home  market  sales  would  constitute  an 
unreasonable  burden  to  Sambo. 

DOC  Position 

While  the  Department  did  not  accept 
Sambo's  method  of  calculating  credit 
expenses  for  home  market  sales,  we 
were  able  to  recalculate  this  amount 
based  on  verified  information.  To 
compute  the  number  of  days  credit  was 
outstanding,  we  took  the  time  between 
date  of  shipment  and  the  date  of 
payment  reported  by  the  respondent 

With  respect  to  petitioners'  concern, 
we  note  that  the  date  of  payment 
reported  by  Sambo  would  generally 
reflect  a  shorter  period  of  time  that 
credit  was  extended,  and  thus  a  lower 
credit  claim,  than  if  Sambo  had 
calculated  its  credit  claim  based  on  the 
actukl  days  that  payment  was 
outstanding, 

Therefcxe.  use  of  respondent's  date  of 
payment  reflects  a  conservative 
calculation  of  home  market  credit 
expense. 

Comments 

Petitioners  aigue  that  the  date  of  the 
merchandise  actually  left  the  factory 
should  be  used  as  shipment  date  for 
calculating  the  credit  adjustment  on  U.S. 
sales,  rather  than  the  invoice  date 
reported  by  Sambo  in  its  response. 

Sambo  states  that  the  invoice  date  is 
the  only  date  yAadb.  can  represent  a 
single  date  of  shipment  since  an  order  is 
produced  over  a  period  of  time,  shipped 
in  8egments4o  a  bonded  warehouse 
pendLtig  completion  of  an  order,  then 
invoiced  and  shipped  to  the  overseas 
customer.  Sambo  cmitrads  it  would  be 
unreasonable  to  calculate  credit  from 
the  date  an  initial  shipment  is  made 
pursuant  to  an  order,  as  this 
methodology  would  simply  penalise 
Sambo  for  storing  merchandise  at  its 
customs  broker's  off-site  warehouse, 
rather  than  on  Sambo's  own  premises. 

DOC  Position 

We  agree  with  Sambo  and  used 
invoice  date  as  shipment  date  for 
purposes  of  calculatbig  credit  We 
impute  credit  for  the  period  that  the 
seller  has  neitfaer  poasession  of  the 
goods  nor  a  daim  for  payment  In  this 
case,  whtis  the  manufactured  goods 
have  physically  left  Sambo's  i^ant  the 


broker  merely  acts  as  Sambo's 
contracted  agent  for  warehousing  and 
arranging  ocean  shipment  of  the  goods. 
Sambo  maintains  respoiisU>ility  for  the 
goods  and  still  has  an  obligation  to 
supply  the  buyer  with  the  ordned 
prciduct  Should  the  goods  be  destroyed 
prior  to  invoicing.  Sambo  has  no  claim 
on  the  purchaser  for  payment  and  incurs 
the  cost  of  replacing  the  warehoused 
goods.  Under  these  circumstances. 
Sambo  has  maintained  effective 
possession  of  the  goods.  Sambo's 
invoice  date  generally  corresponds  to 
bill  of  lading  date  and  is  ususally  die 
date  the  goods  are  removed  from  the 
bonded  warehouse  and  loaded  into  the 
ship.  It  is  from  this  point  that  Sambo 
has  daim  on  the  purchase  for  payment 
See  Steel  Wire  Rope  from  Korea  (48  FR 
41615, 41617.  September  16. 1983). 

Comments 

Petitioners  aigue  that  the  Department 
should  make  a  circumstance  of  sale 
adjustment  to  Sambo's  U.S.  salc«  for 
warehousing  e^qienses  incurred  while 
U.S.-bound  merchandise  is  stored  in 
bonded  warehouses  prior  to  shipment 
Since  Sambo  did  not  provide  diis  cost 
information,  petitioners  contend  that  an 
amount  based  on  U.S.  industry 
experience  should  be  applied  as  best 
information  available. 

Sambo  states  its  warehousing 
expenses  are  included  as  part  of  its 
F.O.E  costs,  reported  as  the  brokerage 
and  handling  charge,  and  therefore  are 
already  deducted  fiom  U.S.  price. 

DOC  Position 

We  agree  with  the  respondent  At 
verification,  we  verified  that  the 
brokerage  and  handling  amount  claimed 
by  Sambo  induded  warehousing 
expenses. 

Comment  7 

Petitioners  content  that  Sambo's  sales 
of  merchandise  with  spedal  finishes 
should  be  induded  in  fair  market  value 
comparisons  to  the  extent  Uiat  these 
sales  constitute  the  most  similar 
merchandise  to  U.S.  products  based  on 
grade,  guage.  width  and  packed  form. 

Sambo  claims  that  in  no  instance  does 
a  "less  similar"  product  comparison 
result  because  of  a  difference  in  surface 
finish. 

DOC  Position 

We  agree  widi  the  petitioners' 
methodology  and  agree  with  the 
respondent  with  its  application  in  this 
case.  None  of  the  q;>«:lal  finish  products 
are  more  similar  to  the  U.S.  products 
than  Ae- regular  buH  finish  (woducts  we 
have  selected  for  comparison.  - 


Coauneate    il 

Sambo  aigoUi  fitat,  in  cakulating 
foreign  nuuke^  ivdne,  the  Department 
shoaM  exdndn  amall  quantity  and  retail 
sales  in  the  hQte  market  as  being 
outside  the  orMnaiy  coone  of  trade. 
Sambo  dtes  pMit  Department  practice 
where  oompansons  have  been  Umited  to 
comparable  q««mtities  and  level  of 
traile. 

Petitionen  contend  that  these  sales 
are,  in  fact  part  of  Sambo's  ordinary 
course  of  tndeand  should  be  inchided. 
Furthennore,  pttitioners  allege  that 
Sambo's  daim  for  exclusion  of  retail 
sales  constitutes  an  attempt  to  claim  a 
level  of  trade  sdjustment  far  which 
Sambo  is  not  ^stided. 

DOC  Position 
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In  accordan<:e  with  19  CFR  353.18.  we 
have  compared  U.S.  sales  to  home 
market  sales  at  the  same  commercial 
level  of  trade.  To  the  extent  home 
market  retail  aqles  were  identified  by 
Samba  we  have  excluded  them  from 
comparison.  Vtk  have  not  excluded 
Sambo's  small  Quantity  sales  to  its  usual 
commercial  cuistoraers  a»  these  sales  are 
made  at  the  saji^e  level  of  trade  as  U.S. 
sales  and  are  in  the  ordinary  course  of 
trade.  , 

ConunentB 

Sambo  aigni « that  in  calculating 
foreign  market  irahie.  the  Department 
should  exdud^  home  market  sales  made 
by  Sambo  in  tt^es  where  the 
merchandise  vras  actually  manufactured 
by  an  unrelated  company. 

Petitioners  cUhn  that  Sambo  has  not 
established  that  the  outside  producer 
performed  all  manufacturing  steps 
related  to  thesejsales.  As  Sambo  may 
have  perfonnedl  part  of  die  production 
process,  die  Detaitraent  should 
deteradne  thatlfiese  sales  were  entirely 
produced  by  th«  unrelated  vendor 
before  excluding  them. 

DOC  Position  1 1 

We  verified  tihat  Sambo  did  not 
produce  diis  machandise.  As  foreign 
market  value  is  detemiined  by  the  price 
at  which  such  M  similar  merdiandise  is 
sold  (19  CFR  3^^a)).  and  "such  or 
similar  merchandise"  is  defined  as. 
among  other  things,  goods  produced  "by 
the  same  person  as  tihe  merchandise 
«vhich  is  the  sulMect  of  the  invest^tion" 
(section  771(16)n](i)  of  die  Act),  we 
have  excluded  knese  sales  from 
comparison.     , 

Comment  10    \\ 

Sambo  states  that  in  calculating 
foreign  maiket  ivalue.  the  Department 
shoukl  either  exclude  home  market  sales 
for  which  an  outside,  unrelated  party 


performed  additional  sUtthq  (Le.  cutting 
to  widUi).  or  grant  a  diffofenos  hi 
merchandise  adiusiment  for  such  sales. 

Petitiooeis  contend  Uiat  »«ftliMling 
these  sales  is  unsivported  by  dw  statute 
and  that  an  adjustment  is  not  warranted 
because  this  outside  cutting  is  reflected 
in  Sambo's  ultimate  selling  price. 

DOCPosition 

We  agree  widi  die  petitionen.  Sambo 
produced  the  merchandise  in  question 
and  simply  subcontracted  a  small 
portion  of  the  process  to  another 
company.  The  product  remains  widiin 
the  purview  of  such  or  similar 
merchandise  defined  under  section 
771(16)  of  dw  Act  No  adjustment  for 
physical  differences  in  merchandise  is 
ajqnopriate  since  the  merchandise  that 
results  frtim  this  additional  slitting  is 
identical,  with  respect  to  width  group,  to 
die  U.S.  product  to  whkh  it  is  being 
compared. 

Comment  11 

Petitionen  argue  that  in  f!»Vr"i«»ing 
foreign  maricet  vahie.  the  Department 
should  not  exclude  certain  home  market 
sales  which  Sambo  alleges  wrere 
cancelled,  as  these  sales  may  have  been 
reinstated  later  to  avoid  inclusion  in  this 
investigation. 

DOCPosition 

Fh)m  die  informatioo  presented  for 
the  raoord  mid  at  verification,  dure  is 
no  indicatioD  that  the  cancelled  home 
maricet  sales  reported  by  Sambo  were 
cancelled  to  avoid  scrutiny.  We 
therefme  consider  it  proper  to  exclude 
these  sales. 

Comment  12 

Petitionen  contend  that  die  difference 
in  merchandise  adjustments  for 
fabrication  costs  presented  by  Sambo  at 
and  subsequ«it  to  v^fication  are 
untimely  and  not  supported  by  the 
documentation  submitted. 
Consequsndy.  die  Department  should 
not  allow  these  claims. 

Sambo  contends  that  its  cost  data 
were  submitted  in  a  timely  manner, 
citing  the  Department's  past  acceptance 
of  sud)  information  at  verification. 

DOCPosition 

We  agree  with  the  respondent 
Sambo's  cost  adjustment  daims, 
affecting  less  dian  fifteen  percent  of  all 
sales,  were  submitted  in  time  fot  the 
Department  to  analjrze  and  verify  them 
and  for  petitionen  to  comment  on  them. 
As  most  of  the  products  compered  are 
not  affected  by  the  dairaed  adjustments. 
Sambo's  claims  do  not  constitute  a 
major  revision  of  the  response  at 
verification.  Therefore,  we  have 


accepted  Sambo's  submission.  Where 
the  daimed  ac^ostmente  were  properly 
verified,  we  have  need  them  in  making 
our  determination. 

Comment  13 

Petitionen  chaDenge  Sambo's  use  of  a 
weighted-average  freight  cost  for  all 
home  maiket  sales  under  investigation. 
Instead,  petitionen  contend  that  Sambo 
should  have  provided  this  cost  on  a 
sale-by-sale  basis.  Since  Sambo  did  not 
make  these  individual  calculations, 
petitionen  state  that  the  Department 
should  use  the  lowest  actual  cost 
verified  as  best  information  available 
for  all  home  maiket  sales. 

Sambo  argues  diat  its  use  of  an 
average  freight  cost  is  reasonable  and  in 
accordance  with  Department  practice. 

DOCPosition 

Sambo's  freight  calculation 
methodology  and  source  documentetion 
were  examined  and  verified.  We  found 
the  mediodology  reasonable  in  li^t  of 
the  alternative  which  would  have  been 
to  calculate  thousands  of  transactions 
individually.  Ilierefore.  we  have 
accepted  the  respondent's  claim. 

Ct«iimen/14 

Sambo  contends  diet  die 
Department's  use  of  quarterly  exchange 
rates  was  inapproiniate.  In  particular. 
Sambo  dahns  that  the  Department 
should  have  used  the  daily  exchaqge 
rate  on  a  date  which  accounts  for  a 
large  number  of  U.S.  sales  transactions. 
Because  the  daily  rate  on  this  date 
varied  by  less  than  five  percent  from  the 
quarteriy  rate,  the  Department  relied  on 
die  quart^y  rate  for  diat  date.  Sambo 
argues  that  this  action  resulted  in  a 
"mechanical  cunency  convereion"  that 
did  not  reflect  commercial  reality  at  that 
time,  and  that  the  daily  rate  in  effed  on 
diat  date  was  the  rate  on  which  the 
sales  in  question  were  based. 

Sambo  dtes  the  case  o(  Luciano 

Pisoni  V.  IMited  States.  10  CIT .  640 

F.  Supp.  255,  for  the  proposition  that  the 
Department  should  not  utilize  quarteriy 
exchange  rates  where  a  daily  rate  would 
be  more  realistic  of  the  transactions 
involved.  Sambo  stetes  further  that 
Luciano  Pisoni  and  Melamine 
Chemicals  v.  United  States,  732  P.  2d. 
924,  make  dear  the  need  to  avoid 
"mechanical  currency  conversion 
formulas  in  fsir  vahie  investigations." 

Petitionen  hold  that  the  quarteriy  rate 
is  required  by  statute  in  this  instance 
because  the  vartetion  in  the  rate  was 
less  than  die  five  percent  minimum 
required  for  use  of  the  daily  rate. 
Moreover,  petitionen  diallenge  Sambo's 
assertion  that  a  temporary  exchange 
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rate  fluctuation  occurred  on  the  date  in 
question  in  view  of  the  steady 
depreciation  of  the  U.S.  dollar  against 
the  yen. 

DOCPoeltion 

As  the  daily  rate  on  the  date  in 
question  varied  by  less  than  five 
percent,  the  Department's  policy  is  to 
use  the  quarteriy  rate  in  effect  on  that 
date.  With  regard  to  Luciano  Pisoni  and 
Melamine,  those  cases  prohibit  the  use 
of  exchange  rates  that  in  and  of 
themselves  produce  margins.  In  this 
case,  our  review  of  the  response  shows 
that  the  use  of  a  daily  exchange  rate,  as 
opposed  to  quarteriy  rates,  would  not 
eliminate  Sambo's  margin  of  dumping. 
Therefore,  the  Department  is  not 
required  to  use  daily  rates. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  sections  733(d) 
and  73S(c)  of  the  Act  we  are  directing 
the  U.S.  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
brass  sheet  and  strip  from  Japan  that  are 
entered  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  February  1. 
1968,  the  date  of  publication  of  the 
preliminary  determination  in  die  Federal 
Registar.  The  US.  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  die  foreign  market  value  of  brass 
sheet  and  strip  from  Japan  exceeds  the 
United  States  price  as  shown  below. 
This  suspension  of  liquidation  will 
remain  in  effect  untU  further  notice.  The 
weighted-average  margins  are  as 
follows: 


Manufadurar/produoer/eicportar 

VMgliM- 

l%fi(inMMigr.O.  I*(f    

57fiB 

SaintoCaf)|MrAloyCa.Lld. 

maMM  SNntoh  Co.  Ud. . 

laao 

5780 

KC^StMl.  IM   , 

57 JW 

iUiOitin 

45.72 

This  suspension  of  liquidaUon  covers 
imports  of  brass  sheet  and  strip  meeting 
the  definition  outlined  in  the  "So^  of 
ton"  section  of  this  notice. 


rrc  Nodficatian 

In  accordance  with  section  73S(d)  of 
die  Act,  we  have  notified  the  ITC  of  our 
determination.  If  the  ITC  determines 
diat  material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  Kvill  be  rafunded  or 
cancelled  However,  if  die  TFC 
deti^rmines  that  such  injury  does  exist. 


the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  offices  to  assess  an 
antidumping  duty  on  brass  sheet  and 
strip  from  Japan,  entered,  or  withdrawn 
from  wareliouse.  for  consumption  after 
the  suqiension  of  liquidation,  equal  to 
the  amount  by  which  the  foreign  market 
value  exceeds  the  United  States  price. 

This  determination  is  published 
pursuant  to  section  73S(d)  of  die  Act  (10 
U.S.C.  1673d(d)). 

Juiw  15, 19e& 

fOMpB  A.  SfMUini, 

AcUngAaaiatant  Secretary  for  Import 
Administration. 

[FR  Doc.  88-13947  FUed  8-20-88;  8:45  am] 
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initiation  Of  Antidumping  Duty 
InvaallgBUon;  Cartain  Haadwraar 
tha  Paopla'a  RapuMte  of  Cttina 

AQENCV:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

:  Notice. 


r:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
taivestigation  to  determine  wdiether 
imports  of  certain  headwear  from  the 
People's  RepubUc  of  China  (HRC)  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  dian  fair  value.  We 
are  notifying  the  U.S.  International 
Trade  Commission  (TTC)  of  this  action 
so  that  it  may  determine  whedm 
imports  of  diis  product  materially  injure, 
or  threaten  material  injury  to.  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  FTC  will  make  its 
preliminary  determination  on  or  before 
July  11, 1968.  If  that  determination  is 
affirmative,  we  will  make  a  preliminary 
determinatiim  on  or  before  November  2. 
ig6& 

VRCnvi  DATl:  June  21. 1968. 
WW  RWiim  mnmumom  Gomncr. 
Rick  Herring.  Office  of  Investigations. 
Import  Administration.  International 
Trade  Administratiim,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230;  telephone  (202)  377^n87. 


ThePetttkia 

On  May  28. 1968.  we  received  a 
petititm  in  pKq>er  form  filed  by  the 
Headwear  Institute  of  America  on 
behalf  of  the  domestic  headwear 
industry.  On  June  1. 1988,  we  received 


an  amendmrat  which  clarified  the  scope 
of  the  petition  by  the  addition  of  TSUSA 
items  and  the  exclusion  of  parts  of  the 
subject  headwear.  In  compliance  with 
the  filing  requirements  of  19  CFR  353.36. 
petitioner  alleges  that  imports  of  certain 
headwear  bom  the  PRC  are  being,  or  are ' 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  die  Tariff  Act  of  1930, 
as  amended  (the  Act),  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  IJ.S.  industry. 

United  States  Price  and  Foiei^  kfaiket 
Vahie 

United  States  price  was  based  on  ■ 
purchase  price  methodology  using 
invoice  prices  for  sales  to  U.S. 
importers.  Petitioner  made  no 
adjustmento  to  these  invoice  prices.       I 

Alleging  that  the  PRC  is  a  state- 
controUed-economy  country,  petitioner's 
estimate  of  foreign  market  value  was 
based  on  prices  for  corresponding 
headwear  in  the  Miilippines,  a  non- 
state-controlled-economy  country 
(surrogate  country),  in  accordance  with 
die  provisions  of  19  CFR  353.3e(a)(8). 
The  Department  has  considered  the 
nulippines  as  an  appropriate  surrogate 
country  in  the  past  for  the  PRC. 

Petitioner  alleges  that  there  is  no 
significant  ndlippine  domestic  nuuket 
for  the  subject  merchandise;  therefore,  it 
used  niilippine  export  prices  of  the 
subject  headwear  to  the  United  States. 
These  prices  are  taken  from  a 
purchaser's  invoice  and  the  average  unit 
value  of  U.S.  imports  from  the 
Hiilippines.  Petitioner  also  calculated 
the  foreign  market  value  using  the 
headwear  prices  of  other  countries 
which  export  to  the  United  States, 
except  the  PRC.  Petitioner  adjusted, 
where  appropriate,  for  packing  costa, 
embroidery  costs,  and  direct  and  indrect 
selling  expenses. 

Based  upon  a  comparison  of  United 
States  price  and  foreign  market  value, 
petitioner  alleges  dumping  margins  of 
between  ^.1  percent  and  82.7  percent 

Petitioner  also  alleges  diet  "critical 
circumstances"  exist  with  respect  to 
importo  of  certain  headwear  from  the 
People's  Republic  of  China. 

Initiatioa  of  Investigation 

Under  section  732(c)  of  the  Act  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  fdulh  the 
allegations  necessary  for  the  initiation 
of  an  antidunq)ing  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  certain 
headwear  from  the  RRC  and  found  that 
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it  meets  the  Iflequirements  of  sectioii 
732(b)  of  di«  Act  Therefore,  in 
acoordanoe  with  section  732  of  the  Act 
we  are  initialing  an  antidumping  duty 
investigatioii  to  detennine  whether 
imports  of  cfehain  headwear  from  the 
PRC  are  bei%  or  are  likely  to  be,  sold  m 
the  United  States  at  less  than  fair  value. 
We  win  als^^ake  a  detominatiopi  as  to 
^  drcumstanoes  exist 
k>  the  sab|ect  mochandise. 
I  of  our  investigation,  we 
whether  the  economy  of 

,4te-oootroUed  to  an  extent 

that  sales  of  iucfa  or  siiiiilar 
merchandia^  pn  the  hooe  market  or  to 
third  countries  do  not  pennit 
determinatiik  of  fionjga  market  value.  If 
the  PRC  is  d^iemdned  to  be  a  state- 
controlled  ef^nomy.  we  wdU  then  choose 
a  non-state^^ntroUad  economy 
surrogate  co|mtiy  for  purposes  of 
determining  ppr^n  market  vafaM.  ff  our 
investigatioi^  proceeds  normally,  we  will 
make  our  prt^minary  detennination  by 
November  2. 198B. 

Scope  of  InvRBtigation 

The  UnitedStates  has  devek>ped  a 
system  of  tafilf  daasificatian  bued  on 
the  intemati^ibal  harmonized  systmn  of 
Customs  nomenclature.  Congress  is 
considering  ^pslation  to  convert  the 
United  State^lto  this  Harmonized 
System  (HS)^  In  view  of  this,  we  will  be 
providing  bott  the  appnqniate  Tariff 
Schedules  ofVie  United  States 
Annotated  (TOUSA)  item  numbers  and 
the  apprapii*^  HS  item  numben  with 
our  product  descriptions  on  a  test  basis, 
pending  Conkesskmal  approval  As 
with  the  TSlnA.  dM  HS  item  numbers 
are  provided!  lor  convenience  and 
Customs  purtbses.  The  written 
description  rtinains  dhqwsitive. 

We  are  rec^iteeting  petitionew  to 
include  die  aliiropriate  HS  Hem 
numbers)  asi  Wall  as  tfie  TSUSA  item 
number(s)  in  UU  new  petitions  ffled  widi 
the  Department  A  reference  copy  of  the 
proposed  HSiichedule  is  available  for 
ccHuultation  ^t  the  Central  Records 
Unit  Room  BMOOO.  U.S.  Depai^inent  of 
Commerce.  Itth  Street  and  Constitution 
Avenue  NW.^  Wasidngton,  DC  20280. 
Additk|iially.{  ill  Costoms  ofRcen  have 
reference  copiles  and  petiticmers  may 
contact  the  iQiport  Specialist  at  their 
local  Customs  ofBce  to  consult  flie 
schedule. 

The  prodn^t^  covered  by  this 
investigation  \^  certain  hieadweaf  from 
the  PRC  curri«tly  provided  for  under 
TSUSA  item  Hmbm  7024600, 7112.0800, 
702.1200. 702.|lMni  792.2000. 7Q2J20a 

703il63a  703»064e. 

9QS.100a  708.1610. 

708.164a  70il.l65a 

384.2211,384.2806. 


703.0514 
703X1560. 
703J620. 
38C0438. 


384.2707. 384.2723,  384.2741, 384.2752. 
384.2784. 384.2796. 384.3438. 364.5216, 
384.5365,  384.5427,  384.54^  384.5533,  - 
384.5685. 384.5608,  384.8676.  3844M43  and 
currently  claasifiable  under  HS  item 
nombers  8606J0.15. 6505  J0.2a 
6505^0.25,6505.90^0.6502.00.20, 
6502in.9a  6504.00.90, 8805.90.50, 
6505.00.70, 6505.90.60. 6506.90.80, 
6114.20.0a  6211.42.0a  6114.30.30, 
6211.43.00, 8114.30.2a  6104.48i)a 
e204.51.0a  6204.23.0a  6204.29.4a 
6211.32.0a  61ia90.0a  62O4.1Z0a 

e2ii.49joa 

The  subject  headwear  includes  caps, 
hats,  and  visors  made  from  knitted  or 
woven  cloth  of  vegetable  fibers 
including  cotton,  flax,  and  ramie,  of 
man-made  fibers,  and/or  of  blends 
thereof,  and  which  is  cut  and  sewn.  The 
subject  headwear  may  be  adorned  with 
braid,  embroidery,  or  other  applied, 
printed  or  sewn  decoration  or  may  be 
plain.  This  investigation  does  not 
indude  headwear  of  straw,  felt  at  wool. 

NotificatiaaornC 

Section  7S2(d)  of  the  Act  requires  us 
to  notify  die  ITC  of  diis  action  and  to 
provide  it  witii  the  information  we  used 
to  arrive  at  tide  determination.  We  will 
notify  the  ITC  and  make  avaflable  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  FTC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writfa^  that  it 
will  not  disclose  such  information  either 
publicly  or  undw  administrative 
protective  order  widiout  written  consent 
of  die  Acting  Assistant  Secretary  for 
Import  AdmLiistration. 

Preliminary  Deteradnatfam  by  ITC 

The  ITC  will  detennine  by  July  11. 
1988  whether  there  is  a  reasonable 
indication  that  imports  of  certain 
headwear  from  the  PRC  materiaUy 
injure,  or  dueaten  material  injury  to.  a 
U.S.  industry.  If  its  detennination  is 
negative,  the  investigation  will 
terminate:  otheiwise.  it  will  proceed 
according  to  the  statutory  and 
regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2}  of  the  Act 

Iunel5,ig06. 

)<M^A.Spaliiiii. 

Acting  AsiilitantSecSriaaiy  fat  ta^piui  ''  '    ' 
AdminiMtratkiBk'  • 

[FR  Doc  88-13IM8  Filad  e-211-M:  9:45  omj 


Short-Supply 
Carbon  RtamMd 
RoqiMMfor 


23S01 


on  Certain  Low 
StaaiWIraRod; 


AOENCv:  Import  Administration/ 
International  Trade  Administration, 
Commerce. 

action:  Notice  and  request  for 
comments. 


r.  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  short-supply 
determination  under  Article  8  of  the 
U.S.-Brazil  Arrangement  Concerning 
Trade  in  Certain  Steel  I^oducts.  the 
U.S.-EC  Arrangement  Concerning  Trade 
in  Certain  Steel  Products,  and  die  U.S.- 
Spain Airangement  Concerning  TVade  in 
Certain  Steel  Products  with  respect  to 
certain  low  carbon  rimmed  steel  wire 
rod. 

DATE  Comments  must  be  submitted  on 
or  before  Only  1.1988). 
AnOMii.  Send  all  comments  to 
NidMrfas  C  Tolerico.  Director.  Office  of 
Agreements  ConqiUanoe.  Import 
Administration,  VS.  Department  of 
Commerce.  Room  788a  14th  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  2023a 


HXKM  CONTACTS 

Richard  O.  Weible,  CMce  of 
Agreements  Compliance.  Import 
Administration,  U.S.  DqMrtment  of 
CiKnmerce,  Room  78Ba  14th  Street  and 
Constitutian  Avenue  NW..  Washington. 
DC  2023a  (202)  377-^5a 


rARV  mkmmiatioh:  Article  6 
of  the  U.S.-&azU  Airangement 
Concerning  Itade  in  Certain  Steel 
Products.  Sub  U.S.-EC  Anangement 
Concerning  Ttade  in  Certain  Steel 
Producta.  and  die  U£.-^in 
Amngenent  Concenung  T^de  in 
Certain  Steel  lYodocts  provide  that  if 
the  U.S.  detatmines  that  because  of 
abnormal  supply  or  demand  factors,  the 
U.S.  steel  industry  will  be  unable  to 
meet  demand  in  fte  USA  for  a  particular 
product  (including  substantial  objective 
evidence  soch  as  allocation,  extended 
delivery  perkids.  or  oth»  relevant 
factms),  an  eddttional  tiMmage  shall  be 
aUowed  for  such  product  or  products. 

We  have  received  a  short-supply 
request  for  k>w  cailion  rimmed  steel 
wire  rods,  grades  C1008  and  ClOOa  in  a 
diameter  of  7/32  indi  (5.5mm). 

Any  parfy  hiterested  in  commenting 
Off  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  }ufy  1. 198a  Comments  should 
focus  on  the  econinnic  foctors  involved 
in  granting'or  denyiiQ  this  request 

Commerce  will  mamtain  this  request 
and  all  comments-  in  a  public  file. 


23302 


Federal  Register  /  Vol.  53.  No.  119  /  Tuesday.  June  21.  1988  /  Noticeg 


Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit,  Room  B-099,  Import 
Administration.  U.S.  Department  of 
Commerce  at  the  above  address. 

June  IS,  1968. 
joMph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  88-13949  Piled  S-aO-88;  8:45  am] 

■LUNQ  CODE  SSW-OS-H 


National  Oceanic  and  Atmospheric 
Administration 


of  Permitj 
CaHfomia  De|»artment  of  Rsh  and 
Game  (P191D) 

On  March  23, 1988,  notice  was 
published  in  the  Fedoal  Register  (53  PR 
9470)  that  an  application  had  been  filed 
by  the  California  Department  of  Fish 
and  Game,  1416  NinUi  Street 
Sacramento,  California  95814,  for  a 
scientific  research  pennit  to 
incidentially  harass  an  unspecified 
number  of  cetaceans  and  pinnipeds 
during  the  course  of  aerial  and  ground 
surveys. 

Notice  is  hereby  given  that  on  June  14, 
1988  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407),  and  the 
Endaiogered  Species  Act  of  1973  (16 
U.S.C.  1531-1543).  the  National  Marine 
Fisheries  Service  issued  a  Pennit  for  the 
above  taking,  subject  to  certain 
conditions  set  forUi  therein. 

Issuance  of  this  Permit,  as  required  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  a  finding  that  such  Permit;  (1) 
was  applied  for  in  good  faith:  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  are  tibe 
subject  of  this  Permit;  (3)  and  will  be 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
Endangered  Species  Act  of  1973.  This 
Permit  was  issued  in  accordance  with 
and  is  subject  to  Parts  220-222  of  Title 
50  CFR,  the  National  Marine  Fisheries 
Service  regulations  governing  , 

endangered  species  permits. 

This  Permit  is  available  for  review  in 
the  following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue  NW.,  Suite  805,  Washington.  DC 
20235:  and 

Director,  Southwest  Region.  National 
Marine  Fisheries  Service,  300  South 


Ferry  Street.  Terminal  Island,  California 
90731-7415. 

Date:  June  14, 1968. 
Nancy  Foatar. 

Director,  Office  of  Protected  Resources  and 
Habitat  Prt^rams,  National  Marine  Fisherias 
Service. 

[PR  Doc  88-13818  Filed  6-20-88;  8:45  am] 


Mationai  Technicai  InformaOon 
Service 

Intent  To  Grant  Exclusive  Patent 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Bison 
Instruments,  Inc.  having  a  place  of 
business  at  Minneapolis.  Minnesota,  an 
exclusive  license  in  the  United  States 
and  foreign  countries  under  the  rights  of 
the  United  States  of  America  to 
manufacture,  use,  and  sell  products 
embodying  the  inventions  in  the  United 
Sates  Patent  No.  4,060.479,  Application 
S.N.  6-663,401  and  United  States  Patent 
No.  4.129364.  Application  SJ4. 6-6484M1 
both  entided  "High  ^leed.  Wide 
Dynamic  Range  Analog-To-Digitai 
Conversion."  The  patent  rights  in  these 
inventions  have  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  wiU  comply  with 
the  terms  and  conditions  of  35  U.S.C  209 
and  37  CFR  404.7.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  vcutBt  be  submitted  to  Charles  A. 
Bevelacqua.  Office  of  Federal  Patent 
Licensing.  NTIS,  Box  1423,  Springfield, 
VA  22151. 


Dou^as|. 

Associate  Director.  Ofpce  of  Federal  Patent 
Licensing,  National  Tectuucal  Iniformatimi 
Service,  £/.&  D^xirtment  of  Commerce. 
[FR  Doc  88-13876  Filed  6-20-88: 8:45  am] 
■HUNQ  OOK  WIS  IM  M 


Intent  To  Grant  Exduaive  Patent 
Ucenee;  Weetherford  U^  Inc. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to 
Weatherford  U.S.,  Inc.  having  a  place  of 
business  in  Houston,  Texas,  an 


exclusive  license  in  the  United  States 
under  the  rights  oi  the  United  States  of 
America  to  manufacture,  use,  and  sell 
products  embodying  the  inventions  in 
United  States  Patent  No.  4.663.893, 
Application  S.N.  ft-80e.651  entitled  "End 
Deflector  for  Abrasive  Water  Jet  Slot 
Cutter"  and  United  States  Patent  No. 
4.706,214,  Application  SM.  6-899.286 
entitled  "Rotatable  End  Deflector  for 
Alwaftive  Water  jet  Drill."  Tile  patent 
ri^ts  in  these  inventions  have  been 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Conmierce. 

The  ;Ht>posed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C  209 
and  37  CFR  404.7.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  bom  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Charies  A. 
Bevelacqua,  Office  of  Federal  Patent 
Licensing  NTIS,  Box  1423.  Springfield. 
VA  22151. 


Dooi^l. 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  US.  Department  ofCommerce. 

PH  Doc.  88-13877  Filed  6-20-88;  8.-45  am] 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ac||iiatment  of  Import  Limits  for 
Certain  Cotton,  Man4lade  Fiber,  SUk 
Blend  and  Ottier  VegetaBle  Fiber 
Textiee  and  TextHe  Products 
Produced  or  Menufactured  In  India 

June  16, 1988. 

AOSNCv:  Committee  for  the 

Implementetion  of  Textile  Agreemente 

(OTA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

CFncnvi  DATi:  June  17, 1988. 

Autliarity:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  sectioa  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.ai854). 

KM  RMTMBI MMNMIATION  CONTACT: 
Jennifer  Tallarico.  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  UjS.  Department  of  Conunerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
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Quota  Status  Rjeports  posted  on  the 
bulletin  boardb  of  each  Customs  port  or 
call  (202)  343-^94.  For  information  on 
embaisoes  and  quota  re-openings,  call 
(202)377-37151 

su^nnKNTAwr  mTOmMTiON:  The 
current  limits  f<Sr  Group  n  and  certain 
categories  in  Groups  I  and  II  are  being 
increased,  variously,  for  canyforward 
and  special  allowance  provided  for 
under  the  agrOnnent  for  100  percent 
cotton  garmenjtp  made  for  handloomed 
fabrics. 

A  description  of  the  textile  categories 
in  terms  of  T.S.p.S.A.  numbers  is 
available  in  tha  CORRELATION:  Textile 
and  Anwrel  (Utegories  nvith  Tariff 
Schedules  of  tliie  United  States 
Annotated  (sefe  Fadeial  Roaster  notice 
52  PR  47745.  d^ed  December  11. 1987). 
Also  see  53  FR  B8.  published  on  January 
4, 1986.  i 

The  letter  to  ihe  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisionsli^f  the  agreement,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions, 
lames  RBabb.; 

Chairman,  Comm'ttee  for  the  Implementation 
of  Textile  Agre^i^nta. 

CommitlM  for  dU  Implrawntatkm  of  Textile 


June  10, 1968.     |  { 
Comminioner  of  Customs, 
Department  of  the  Treasury.  WashingtomDC 
2022a 

Dear  Mr.  ComtSissioner  This  directive 
amends,  but  doeUnot  cancel,  the  directive 
issued  to  you  onpecember  30, 1987  by  the 
Chairman.  ComOiittee  for  tlie  Implementation 
of  Textile  Agreeii|ents,  concerning  imports  of 
certain  cotton,  msn-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in  India 
and  exported  during  the  period  which  began 
on  January  1, 1988  and  extends  throi^ 
December  31, 1988- 

Effective  on  JUne  17, 1988,  the  directive  of 
December  30, 1987  is  hereby  amended  to 
adjust  the  limits  for  the  foUowing  categories, 
as  provided  under  the  terms  of  the  current 
bilateral  agreement  between  the 
Govemmento  of  the  United  States  and  India. 


Category 


Group  I: 
218. 
313. 
315. 
335. 


336/636 

337 

338/338/340..;.... 
341 


Adjusted  twolvo  monft 


8.268.000  square  yards 
20,952,106  square  yards 
8,421,877  square  yards 
194,028  dozen 
484.682  dossn 
97,123  donn 
1.262.546  dozen 
2.922.282  dozen  of  which 

not 

1,753,375 

be  in  Category  341-Y  * 


Category 

lmit> 

342       . 

4?l!KM(|nMn 

969 

22,684,000  numbers 

Group  11: 

20a  201,  219-229, 

148,281,752  square  yvds 

239, 300, 301. 

equivMtonI 

314. 317, 326. 

330-334,345, 

349-350,360- 

■» 

362.369-S*, 

36e-0«,600- 

607,611-635, 

• 

637-850, 

665pt*,6e6- 

670  Md  831- 

859,  as  a  group. 

SubiavalsinGfoupll: 

369-S 

887,644  pounds 

640.    „    

140,526  donn 

641 

831,368  dozen 

642 

252,647  dozen 

'  The  Imas  \me  not  been  wjustsd  to  aocdunt  to 
aiw  imparts  SMponed  aNar  Oeoember  31. 1987. 
—  '!L-5"'V!L  3*'-^'    «*y    TSUSA    numbers 
384X)608.  484.061 1.  384.0612.  384.4648.  384.4610. 
384.4812  aM  384.4783. 

•In    CMagory    360-S,    only    TSUSA    number 
366.2840 

«  m  CMsaary  368-0,  al  TSUSA  numbers  SKoept 
380J»0,  380:7000,  361.5420  and  3682840. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chaiiman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-13941  Filed  6-20-88;  8:45  am] 
saiMacooc  mw-or-h 


Adjuttment  of  Import  Limits  for 
Certain  Cotton  ToxtHe  Products 
Produced  or  Manufactured  in  India 

June  16. 198a 

AOCNCy:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issusing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

CFFEcnvK  DATC:  June  20, 198& 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Oeaprtment  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6494.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)377^715. 


SUPPUMSNTARV  INrORMATION.  The 
current  limit  for  Categories  347/348  is 
being  increased  by  application  of  swing. 
The  limit  for  Category  337  is  being 
reduced  to  account  for  the  swing  applied 
to  Categories  347/34& 

A  description  of  the  textile  categories 
hi  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Ra^star  notice 
52  FR  47745,  published  on  December  16, 
1987).  Also  see  53  FR  58,  published  on 
January  4, 196& 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  agreement  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Jamas  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

ComniiNae  for  the  Impienientation  of  Textile 
AgreeBMots 

June  16, 198& 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  DC2022S. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  30, 1987  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports  of 
certain  cotton,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in  India 
and  exported  during  the  period  which  l>egan 
on  January  1, 1988  and  extends  through 
December  31, 1988. 

Effective  on  June  20, 1988,  the  directive  of 
December  30, 1987  is  hereby  amended  to 
adjust  the  limits  for  the  following  categories, 
as  provided  under  the  terms  of  the  cutrent 
bilateral  agreement  between  the 
Governments  of  the  United  States  and  India. 


Category 

Adjusted 

12-month 

limit> 

<dozen) 

337 „„ 

347/348 

83.142 
315,274 

'  The  limils  have  not  been  adjusted  to  account  for 
any  imports  exportod  after  Oacemoar  31, 1967. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Impienientation 

of  Textile  Agreements. 

[FR  Doc.  88-13842  Filed  6-20-88;  8:45  amj 
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Announcsment  of  Request  for         I 
Bilateral  TextHe  Consultations  With  tlie 
Government  of  Costa  Rica 

June  16. 1988.  j 

AOCNCV:  ComiPittee  for  the 
Implementation  of  Textile  Agreements 
(CITA).  I 

action:  Notice. 

Autliarity:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854);  Article  3  of  the  Arrangement 
Regarding  btemational  Trade  in  Textiles. 

FOR  njRTNER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist.  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  infonnation  on 
categories  on  whidi  consultations  have 
been  requested,  call  (202)  377-3740. 
SUPPLEMENTARY  INPORMATICN:  On  May 

27, 1988.  the  United  States  Government 
requested  the  Government  of  Costa  Rica 
to  enter  into  consultations  concerning 
exports  to  the  United  States  of  cotton 
and  man-made  fiber  skirts  in  Categories 
342/642,  produced  or  manufactured  in 
Costa  Rica. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  aolntion  is  agreed 
upon  in  consultations  with  Costa  Rica, 
the  Committee  for  the  fanplenientation  of 
Textile  Agreements  may  later  establish 
limits  for  the  entry  and  withtfrawal  from 
warehouse  for  consumption  of  cotton 
and  man-made  fiber  sldrts  in  Categories 
342/642.  produced  or  manufactured  in 
Costa  Rica  and  exported  to  the  United 
States  during  the  twelve-month  period 
whic^  began  on  May  27, 1988  and 
extends  through  May  26, 1989,  at  a  level 
of  106,934  dozen. 

A  summary  market  statement  for 
these  categories  fellows  this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  342/642  or  to 
comment  on  domestic  production  or 
availability  of  textile  products  included 
in  the  Categories,  is  invited  to  submit 
such  comments  or  information  in  ten 
copies  to  James  R  Babb,  Chairman, 
Cmnmittee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce,  Washingtim.  DC  20230. 

Becaase  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  riundd  be  sabmitted 
pronqrtty.  Connnents  or  information 
suluaitted  in  response  to  this  notice  will 
be  availaUe  for  public  inspection  in  die 
Office  of  Textiles  and  Apparel,  Room 
H310a  U.S.  Department  of  CosuneiGe. 
14th  and  Coostitittioa  Avenue  NW,. 
Wasmngton,  DC- 
Further  Gosamaat  may  be  invited 
ce^nBng  paiticidar  oMnments  or 


information  received  from  the  public  " 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  ctmceming  these 
categories.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Costa  Rica,  further 
notice  will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.SA.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Sdiedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  published  on  December  16, 
1987). 

James  H.  Babb, 

Chairmaa.  Committee  for  the  Implementation 
of  Textile  Agreements. 


Costa 


Statamaat 


Cotton  and-Man-Made  Fiber  Skirta — 
(Category  342/642) 

May.  1988. 

Summary  and  Concluaiona 

U.S.  imports  of  cotton  and  man-made  fiber 
skirts  (Category  342/642)  from  Costa  Rica 
reached  120,376  dozen  during  the  year  ending 
March  1988,  four  and  one  half  times  the 
27,209  dozen  imported  a  year  earlier.  Cotton 
and  man-made  fiber  skirt  imports  from  Costa 
Rica  were  79,562  dozen  in  1987  and  50,403 
dozen  in  1986.  During  the  first  three  months 
of  1968.  imports  of  cotton  and  man-made 
fiber  sicirts  (Category  342/642)  ftt>m  Costa 
Rica  reached  46,689  dozen,  seven  times  the 
5,875  dozen  imported  during  the  same  period 
of  1967. 

The  U.S.  market  for  cotton  and  man-made 
fiber  skirts  (Category  342/642)  has  been 
disrupted  by  imports.  The  sharp  and 
substantial  increase  in  imports  ^m  Costa 
Rica  has  contributed  to  this  disruption. 

U.S.  Productiaa  and  Market  Share 

U.S.  production  of  cotton  and  mannnade 
fiber  skirts  has  been  on  the  decline,  droppiag 
firom  9.101  thousand  dosan  in  1962  to  a 
depressed  7M0  thousand  dozen  average 
during  1964  and  1985.  a  decUne  of  13  percent 
Productkm  In  1986  iMOVand  ali^rily, 
readitagaiaB  thoMaad  doasn.  bat  fell  i«stn 
in  1987  to  a  laval  of  61017  thmMand  dona.  U 
percent  bekwrdit  1812  levaL 

The  domaatic  mannfactuiats'  than  el  the 
market  dropped  34  percentage  points  in  fat 
five  years,  nUag  Ihim  83  percent  in  19B2  to 
49  percent  in  1M7. 

U.S.  inports  and  Import  Penetcalfan 

tJ4l.  inporta  of  oottnn  and  waMaadS  fiber 
ridrts  fC^apoty  312/642)  have  1 


steadily  since  1982,  incerasing  from  1.818 
thousand  dozen  in  1982  to  8.28S  thousand 
dozen  in  1987,  an  average  annual  rate  of  37 
percent.  During  the  first  three  months  of  1988, 
imports  of  cotton  and  man-made  fiber  skirts 
(Category  342/642)  reached  2.654  thousand 
dozen,  14  percent  above  the  level  imported 
during  the  same  period  of  1987.  The  ratio  of 
imports  to  domestic  production  increased  five 
times,  rising  from  20  percent  in  1962  to  103 
percent  in  1987. 

Duty-Paid  Value  and  U.S.  Producers'  Price 

The  majority  of  Costa  Rica's  cotton  and 
man-made  fiber  skirt  imports  enter  under  the 
following  TSUSA  numbers:  384.5251— 
women's  cotton  woven  sldrts.  not  of 
corduroy,  denim  or  velveteen,  not 
ornamented:  38fcS14B— women's  cotton 
woven  denim  sUrts,  not  ornamented:  and 
384M45— women's  man-made  fiber  woven 
skirts,  not  omaaiented  These  skirts  entered 
the  VJS.  at  landed  duty-paid  values  below 
U.S.  producers'  prices  for  comparable  skirts. 

[FR  Doc.  88-13943  FUed  6-20-88;  8:45  am] 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Devlopinent  of  VoluntRry  Standard 
for  AN-T«rrain  VehidM;  Mealing 


R  Consumw  Product  Safety 
Commission. 
action:  Notice  of  meeting. 


;  The  major  members  of  the 
all-terrain  vehicle  ("ATV")  industry 
have,  schedided  a  meeting  on  June  30, 
1988,  for  further  development  of  a 
voluntary  safety  standard  for  ATVs. 
Interested  members  of  the  public  are 
invited  to  attend  the  meeting  and 
observe  or  participate  in  the 
development  of  the  standard.  Persons 
wishing  to  attend  the  meeting  or  to  be 
notified  of  future  meetings  of  the 
committee  should  notify  Paul  Golde  at 
the  Specialty  Vehicle  Institute  of 
America.  3151  Airway  Avenue.  Btiilding 
K-107.  Costa  Mesa,  California  92626. 
phone  (714)  241-02S6. 
date:  The  meeting  is  sdieduled  for  9:30 
a.m.  on  June  30i  1968. 
At)OiiWfc  Hie  meeting  will  beJidd  at 
The  D.C.  Dulles  Marriott  Hotel.  333 
West  Service  Road.  QhantUly,  THrglida. 
FOR  FURTNBR  WPORMATMN  OONTACTt 

Call  Bledischmldt  Office  of  Program 
Management  and  Budget.  Consumer 
Product  Safety  Comnissiott. 
Washfa^^on.  DC  20207,  phone  (301)  402- 
6554. 


Background 

Hie  Cnawissign  for  some  time  has 
been  ooncemed  with  safety  issues- 
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associated  wHth  the  operation  of  all- 
terrain  vehicles,  wfaidi  are  three-  and 
four-wheeled  ^>torized  vehicles, 
generally  chaiacterixed  by  laige.  bw 
pressure  tire^  a  seat  designed  to  be 


straddled  by 
handlebars  fi 
intended  for 
individuals 
unpaved 
OnMaySlL 


operator,  and 
steeting  and  which  are 
T-road  use  by  an 

on  various  types  of 


1965.  the  Coflunission 
published  anildvanoe  notice  of 
proposed  rulMuking  (ANFR)  in  the 
Fedanl  Ragidar.  50  FR  23139.  bi  the 
ANPR.  the  Cfinmission  announced  that 
it  was  considE^ing  a  wide  range  of 
possible  regu||4tc«y  ahematives  to 
address  the  safety  concerns  about  ATVs 
and  solicited  comments  on  a  number  of 
issues. 

On  December  3a  1967,  the 
Commission  |nd  the  major  members  of 
the  ATV  industry  filed  preliminary 
consent  decr^ts  in  United  States  v. 
American  Hck  da  Motor  Co.,  Inc.  et  al.. 
Civil  Action  Alb.  87-3525.  in  the  United 
States  DiBtric|t!Court  for  the  District  of 
Columbia.  Th|a  preliminary  consent 
decrees  contdihed  provisions  intended 
to  satisfy  the  Commission's  concerns 
about  ATVs  a*d  provided  tb«t  the 
parties  would  file  proposed  final 
consent  deoMs,  whidi  were  filed  on 
March  14. 19e{E|.  Bodi  the  preliminary 
consent  decrees  and  the  final  consent 
decrees,  whid^  were  a|q)roved  by  the 
Court  on  Apr«{28. 1968,  provide  that  the 
industry  memjliers  will  attempt  in  good 
faith  to  reach  Agreement  cm  voluntary 
standards  sati^actory  to  the 
Commission,  within  four  nKmths  of  the 
Court's  approVtal  of  the  final  consent 
decrees.         1 1 

Plenaiy  standard  development 
meetings  porstunt  to  the  consent  decree 
were  held  on  14ay  4  and  June  2. 1966. 
and  technical  fiirorking  group  meetings 
were  held  on  May  19-20  and  June  15-16. 
The  result  of  t^  June  15-16  working 
9X)up  meetingij  will  be  reported  to  the 
June  30  plenaigf  meeting  of  the  industry 
representative  who  will  raalw  the 
decisions  tm  tbB  content  of  proposals  for 
inclusion  in  this  standard. 

Commisdoq  kxrficy  requires  that  all 
voluntary  standards  meetings  attended 
by  CPSC  staffjlfe  vpeu  to  the  public  and 
that  interested  members  of  tlM  public 
have  an  oppoiltimity  to  contribute  to  die 
development  i|^  the  standard.  Thus,  the 
meeting  is  open  to  all  membcHS  of  the 
public  who  wish  to  attend  or  participate. 
In  order  to  ensure  that  ^  meeting 
facilities  are  adequate  to  accommodate 
all  attendees,  tersons  wishing  to  attend 
die  meeting  stiiuld  notify  Paul  Golds  at 
die  Spedalfy  Vehicle  Institete  of 
America,  3151  Mt^my  Avenue.  Building 
K-107,  Coste  t  ieisa.  California  92626. 


phone  (714)  241-0256.  In  addition, 
persons  who  wish  to  partic^te  in  the 
devel(q>ment  of  the  standard  should 
notify  Mr.  Golds  of  that  fact  so  tiiey  can 
receive  notice  of  additional  meetings, 
etc.,  as  they  are  scheduled. 

The  gofd  of  the  four-month  period 
provided  in'the  consent  decrees  for  die 
development  of  a  standard  by  the 
industry  is  to  develop  at  least  a  general 
consensus  on  a  standard  within  that 
time.  Wnk  on  some  aspecte  of  a 
standard  may  ctmtinue  after  diat  period. 
Because  of  the  need  for  the  industry  to 
develop  die  standard  within  four 
months,  it  may  not  be  practical  to 
announce  all  subsequent  meetings  of  the 
voluntary  standard  development 
committee  in  die  Federal  Register. 
However,  all  persons  who  indicate  a 
desire  to  participate  in  the  development 
of  the  standard  will  be  notified  of  such 
meetings,  and  other  parties  may  contect 
the  Commission's  Office  of  the 
Secretary,  at  (301)  482-6800.  to 
determine  when  standards  development 
meetings  are  placed  on  the 
Commission's  Public  Calendar. 

The  Commission  expects  that  most  of 
the  sebsequent  plenary  meetings  will  be 
in  die  Washington.  DC.,  metropolitan 
area.  However,  some  meetings  may  be 
in  California  for  the  convenience  of 
participants  who  are  located  on  the 
west  coast  or  in  Japan. 

In  order  to  ensure  that  the  meeting 
proceeds  on  schedule,  it  may  be 
necessary  for  the  Chairperson  to  limit 
the  time  and  manner  allowed  for  the 
presentation  of  comments  by  each 
participant  and  to  restrict  duplicative 
commento. 

Dated:  Iiuw  16. 1988.  .     . 

Sadys  E.  DanB. 

Secretary  of  the  Comraiaaion. 

(FR  Doc.  88-13871  Filed  e-20-88;  8:45  am] 


DEPARTMENT  OF  DEFENSE 
D«partnMnt  Of  tiM  Air  Foro* 


U8AF 

HWIMII 

Group 


Advisory  BoonI; 
DIvWon  Advisory 


June  la  1088. 

The  USAF  Scientific  Advisory  Board 
Human  Systems  Division  (HSD) 
Advisory  Group  will  meet  on  6-7  July 
1968  from  8.-00  a.m.  to  SKX)  pjn.  at  Brooks 
AFB.TX 

The  purpose  of  die  meeting  will  be 
discussions  on  selected  pn^rams  and 
projects  relating  to  the  mission  of  die 
Human  Systems  Division.  This  meeting 
will  involve  discussions  of  classified 


defense  matters  listed  in  section  552b(c) 
of  Tide  5.  United  States  Code, 
specifically  subparagraph  (1)  diereof, 
and  accordingly  will  be  closed  to  the 
public 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)607-4648. 
Palsy  |.  Cornier, 

Air  Force  PetkralRegiBter  Liaison  Officer. 
[PR  Doc.  88-13878  Filed  6-20-88;  8:45  am] 


DEPARTMENT  OF  ENERGY 
Voluntary  AgrMmMt  and  Ptan  of 


MSDonio  impianMni 
Enorgy  Program;  Mooting 

In  accordance  with  section 
252(c)(l)(A)(i)  of  die  Energy  Policy  and 
Conservation  Act  (42  U.S.C. 
6272(c)(l)(A)(i)),  die  foUowing  meeting 
notice  is  provided: 

A  meeting  of  die  International  Energy 
Agency  (lEA)  Group  of  U.S.  Reporting 
Companies  will  be  held  on  June  28  and 
June  29, 1988,  at  the  U.S.  Department  of 
Energy,  Poirestal  Building,  Room  ^-060, 
1000  Independence  Avenue  SW., 
Washington.  DC,  starting  at  9>.30  a  jn. 
This  meeting  is  being  held  to  permit 
attendance  by  representatives  of  U.S. 
Reporting  Companies  at  die  Allocation 
Systems  Test-6  (AST-6)  Briefing 
Sessions  for  North  American  and  Far 
East  National  Emeigency  Sharing 
Organizations  (NESOs)  and  Reporting 
Companies. 

The  agenda  for  the  meeting  is  under 
the  control  of  the  lEA.  It  is  expected  that 
the  following  draft  agenda  will  be 
followed: 

1.  Overview:  Emeigency  Sharing 
System 

Z.  Test  Guide 

a.  Objectives  and  Scope 

b.  New  Features 

c.  Timetable 

d.  Organization  and  Responsibilities 

e.  Data  Base  and  Allocatton 
Calculation 

3.  Instructions  for  Questionnaire 
A/Questionnarie  B  Reparation  and 

Submission 

4.  Industry  Supply  Advisory  Group 
and  ito  Functions 

5.  Voluntary  Offer  Process  and 
Random  Non-Implementation 
Procedures 

6.  Appraisal  Reporto 

7.  L^al  Aspecte 

&  General  NESO  Briefings 
9.  Question  and  Answer  Session 
As  provided  in  section  252(c)(lMA)(ii) 
of  the  Energy  Policy  Conservation  Act, 
the  meeting  of  the  lEA  Group  of 
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Repartlag  CompaniM  is  open  only  to 
representative*  of  mein))en  vi  tiw  ISA 
Group  of  Reporting  Companies,  their 
counsel  representatives  of  the 
Etepartments  of  Energy,  Justice,  State, 
the  Federal  Trade  Commission,  and  the 
General  Accounting  Office,  | 

representatives  of  Committees  of  ' 

Congress,  representatives  of  the  lEA, 
representatives  of  the  Commission  of 
the  European  Communities, 
representatives  of  the  North  American 
and  Far  East  NESOs,  and  invitees  of  the 
lEA,  the  Group  of  Reporting  Companies, 
or  the  North  American  and  Far  East 
NESOs. 

Issued  in  Washington.  DC.  June  17. 1968. 
Eric  J.  Fygi, 

Acting  General  Counsel 
(FR  Doc.  88-14068  Rled  8-20-88: 8:45  am] 

BKIMQ  COOC  MSO-OI-M 

Economic  Regulatory  Administration 

[ERA  Docket  No.  W-OS-LNG] 

Dfstrtgas  Corp.;  Order  Modifying  an 
Amended  AuthortuHun  To  Import 
Algerian  UqiMflad  Natural  Gas 

agency:  Economic  Regulatory  J 

Administration;  DOE. 

ACTION:  Notice  of  order  modifying  an 
amended  authorization  to  import 
Algerian  liquefied  natural  gas. 


:  The  Economic  Regulatory 
Adnunistration  (ERA]  of  the  Department 
of  Energy  (DOE]  gives  notice  that  it  has 
issued  an  order  modifying  Distrigas 
Corporation's  (Distrigas)  amended 
authorization,  granted  in  DOE/ERA 
Opinion  and  Order  No.  228.  issued  on 
March  4, 1988,  under  which  Distrigas 
was  authorized  to  import  up  to  five 
cargoes  of  liquefied  natural  gas  (LNG) 
fivm  Algeria  prior  to  May  15, 1968,  at 
specific  prices  per  MMBtu.  lie  order. 
issued  in  ERA  Docket  Na  a8-0&-LNG. 
autliorizes  Distrigas  to  import  the 
remaining  cargoes  of  LNG  after  May  15. 
1988.  at  negotiated  prices,  until  Distrigas 
has  filed  and  the  ERA  has  approved 
Distrigas'  long-lefm  import  arrangement 
for  Algerian  LNG. 

A  copy  of  this  order  is  available  in  the 
Natural  Gas  Division  Docket  Room.  GA- 
070.  Forrestal  Building.  1000 
Independence  Avenue  SW., 
Washington.  DC  20SD6,  (202)  586-0478. 
The  do(±et  room  is  open  between  the 
hours  of  8:00  ajn.  and  4:30  pjn.,  Monday 
through  Friday,  except  holidays. 


Issued  kk  Washtagloii,  DC,  on  |iim  10.  Mas. 
ComlaBesL.  BecUsjr. 
Acting  Director.  Offica  of  Faela  Programs, 
Economic  Regulatory  Adminiatration. 
[FR  Doc  88-13930  FOed  0-2O-88: 8:45  am] 
BNJJNQ  COM  1MB  SI  W 

Energy  inforaiatlon  Administration 

Agency  nironnanon  conecuons  unoer 
RsvMw  by  Hw  OfHco  of  Management 
and  Budget 

agency:  Energy  Information 
Administration.  DOE. 
ACnoN:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget 

summary:  The  Energy  Information 
Administrfttion  (ELA)  has  submitted  the 
energy  information  collection(s]  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Bud^^t  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

The  listing  does  not  contain 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  sulHnitted  under  section 
3504(h)  of  the  Paperworic  Reduction  Act 
nor  management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOB  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  oc^ection  numberfs);  (3) 
current  OMB  docket  number  (if 
applicable);  (4)  collection  title;  (5)  type 
of  request  e.g..  new,  revision,  or 
extension;  (6)  frequency  of  collection:  (7) 
response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit  (8]  affected  public;  (9)  an 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  an  estimate  of  die 
number  of  responses  annually;  (11)  an 
estimate  of  the  average  hours  per 
response;  (12)  the  estimated  total  annual 
respondent  burden,  and  (13)  a  brief 
abstract  describing  the  proposed 
collection  and  the  respondents. 
DATES:  Comments  must  be  filed  on  or 
before  July  21, 1988. 
AOORESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Infonnation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  728  Jackson  Place  NW.. 
Washington,  DC  20603.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

FOR  RMTHBR  aVOiaiATION  AM 
Of  ROSVANT  MATIRMtS  CONTACT: 

Carole  Patton.  Office  of  Statistfeal 


Standards  (Et-7{Q,  Energy  Infonnation 
Administration,  M.S.  1H-0Z3.  Fonestal 
Building.  1000  Independence  Avenue 
SW..  Washington.  DC  20585.  (202) 
586-2222. 


:  If  you 

anticipate  that  yon  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
Notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395^3064. 
The  eaagjf  information  collection 
submitted  to  OMB  for  review  was: 

1.  Economic  Regulatory 
Admfaiistration  (ERA). 

2.  ERA-781R. 
3.1903-0080. 

4.  Aimual  Report  of  International 
Electric  Export/Import  Data. 

5.  Extension. 

6.  Annually. 

7.  Mandatory. 

8.  Businesses  or  other  for  profit 
9. 34  respondents  annually. 

10.  34  responses  annually. 

11. 10  hours  per  response  (average). 

12. 340  hours  annually. 

13.  Hie  regulations  (10  CFR  205.320  et 
seg.)  require  any  person,  firm, 
cooperative,  corporation  or  other  entity 
to  obtain  a  Presidential  Permit  for  the 
operation  of  electric  power  transmission 
or  distribution  facilities  crossing  the 
border  of  the  United  States.  Entities 
which  have  such  Permits  are  required 
specifically  by  the  regulations  to  provide 
informatiaii  regarding  the  project  the 
transmission  l^es  covered  by  the 
Permit  and  the  environmental  factors 
and  impacts  associated  with  all  the 
transmission  facilities  and  line  routing 
alternatives. 

Presidential  Permit  holden  also  are 
required  to  file  an  annual  report  with 
ERA  detailhig  by  category  the  kilowatt 
boon  of  energy  received  or  delivered 
and  the  associated  cost  and  revenue  for 
each  month  of  the  preceding  calendar 
year.  This  is  accomplished  by  the  filing 
oftheERA-78lR. 

Stalulacy  Authoillr.  Sees.  5(a),  S(b).  lS(b), 
and  52.  Pub.  L  93-Z7S,  Federal  Energy 
Adminiatrstion  Act  of  1074.  IS  U.S.C.  7B4(a). 
764(b).  772(b).  and  TBOa. 

laswd  in  WaaUngton.  DC  lune  15, 198& 
YvaaMM.1 


Director,  Statieticei  Standards,  Energy 
Infonnation  AdminiatraUon. 

(FR  Doc.  8B-13B37  FOad  S-aO-aat  SS4S  «m} 
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OfftoeofEn^^ 

MagMHc  Fuilon  Adwiaory  CommMlMt 
Renewal 

Pursuant  tc|  lecHon  14(a)(2KA)  of  the 
Federal  Advisory  Committee  Act 
(FACA),  (Pub.  L  92-163)  and  41  CFR 
Part  101-6.  Final  Rule  on  Federal 
Advisory  Coitinittee  Management  ^and 
following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration  (GSA). 
notice  is  hereby  given  that  the  Magnetic 
Fusion  Advisqfy  Committee  has  been 
renewed  for  a  iz-year  period  ending  May 
25, 1990. 

The  renewal  of  the  Magnetic  Fusion 
Advisory  Committee  has  been 
determined  necessary  and  in  die  public 
interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  oi;  Energy  by  law.  The 
Committee  wil  continue  to  operate  in 
accordance  With  the  provisions  of  the 
FACA.  the  DMartment  of  Energy 
Oiganization  Act  (Pub.  L  95-01),  the 
GSA  Final  Ri^  on  Federal  Advisory 
Committee  MBPagement,  and  odier 
directives  and  instructions  issued  in 
implementatioti  of  those  acts. 

Further  infci^mation  regarding  Uds 
advisory  comiaittee  may  be  obtained 
from ).  Robert  Firanklin  at  (202)  586-6804. 

Issued  at  WoBhington.  DC  on  June  15. 1088. 
Howud  H.  Raikao, 

Advisory  ComMttee  Management  Ofpcer. 
[FR  Doc.  88-139^  FHed  &-20-88: 8:45  am] 
atLUNQ  CODE  SI^OI-H 


Office  of  HeaMnge  and  Appeals 


of  Special  Refund 


of  Hearings  and 


AQENCVlOfBli 

Appeals.  DOI 

action:  Notida  of  unplementation  of 

special  refund  procedures. 


:  The:  Office  of  Hearings  and 
Appeals  of  th0!  Department  of  Enei^ 
solicits  commlBlits  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 
$50,000  obtai4^  as  a  result  of  a 
Remedial  Ord^  which  the  DOE  issued 
to  Butler  Fuel|$afporation.  a  retailer  of 
refined  petrolaun  products  located  in 
Oxford.  Massachusetts.  The  money  is 
being  held  in  ^crow  following  the 
settlement  of  ^|ifbrcement  proceedings 
brought  by  th^jDOE's  Economic 
Regulatory  Adininistration. 
DATi  AND  AO^^KM:  Comments  muat  be 
filed  on  or  before  July  21. 1988.  and 
should  be  addaessed  to  tfie  Office  of 
Hearings  and  Appeals,  Department  of 


Energy,  1000  Independence  Avenue  SW., 
Washington,  DC  20585.  All  comments 
should  conspicuously  display  a 
reference  to  case  number  KEF-0094. 

RM  FURTHER  INFORMATION  CONTACTS 

Matthew  Paul.  Office  of  Hearings  and 
Appeals,  Department  of  En«gy,  1000 
Independence  Avenue  SW., 
Washington.  DC  20565,  (202)  586-6602. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  ttie 
Department  of  Energy,  10  CFR 
205.282(b).  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  sets  forth  procedures  and 
standards  that  the  DOE  has  tentatively 
formulated  to  distribute  $50,000  plus 
accrued  interest  to  adversely  affected 
parties.  The  funds  were  obtained  by  the 
DOE  pursuant  to  a  Remedial  Order 
issued  to  Butler  Fuel  Coiporation  in 
connection  with  the  firm's  sales  of 
kerosene  and  No.  2  heating  oil  (covered 
products)  during  the  period  November  1, 
1973  through  Apvil  30, 1974. 

OHA  has  tentatively  determined  that 
a  portion  of  the  remedial  order  funds 
should  be  distributed  to  Butler's  retail 
customiers  during  the  remedial  order 
period.  In  order  to  obtain  a  refund,  each 
claimant  generally  will  be  required  to 
submit  a  schedule  of  its  monUily 
purchases  of  covered  products  from 
Butler.  Residual  funds  in  the  Butler 
escrow  account  will  be  distributed  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986,  Pub.  L  99-509, 
TiUe  m. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures.  Such 
parties  are  reqeusted  to  submit  two 
copies  of  their  comments.  C<Hnments 
should  be  submitted  within  30  days  of 
publication  of  this  notice.  All  comments 
received  in  this  proceeding  ivill  be 
available  for  public  inspection  between 
1:00  and  5KX)  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  bidependence  Avenue  SW.. 
Washington.  DC  20585. 

Dated:  Juae  14. 198& 

RkhardW.DdgMi. 

Acting  Director,  Offlceofliearingt  and 
Appealg.       .... 


Proposed  DedaiaB  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

June  14. 1988. 

Name  of  Firm:  Butler  Fuel 
Corporation. 

Date  of  Filing:  June  1. 1967. 

Case  Number:  KEF-0094. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  ttie  DOE  regulations.  See  10 
CFR  Part  205,  Subpart  V.  On  June  1, 
1987.  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  in  connection  with  a 
Remedial  Order  issued  to  the  Butler  Fuel 
Corporation  (Butler). 

I.  Background 

Butler  is  a  "retailer"  of  refined 
petroleum  products  as  that  term  was 
defined  in  10  CFR  212.31,  and  is  located 
in  Oxford,  Massachusetts.  On  March  6, 
1978.  the  DOE  issued  a  Proposed 
Remedial  Order  (PRO)  to  Butler  alleging 
that  the  firm  violated  the  Mandatory 
Petroleum  Price  Regulations  by 
overcharging  its  retail  customers  in  its 
sales  of  kerosene  and  No.  2  heating  oil 
(covered  products)  between  November 
1, 1973  and  April  3a  1974.  See  10  CFR 
Part  212  Subpart  F.  The  PRO  ordered 
Butler  to  refund  the  full  amount  of  the 
alleged  violations,  $36353.55.  plus 
interest,  to  its  retail  customers  through 
price  rollbacks. 

Butler  did  not  contest  the  VRO,  and  on 
October  24, 1978,  OHA  issued  the  PRO 
as  a  final  Remecfial  Order.  Butler  Fuel 
Company,  Na  DRW-ONM  (October  24, 
1978).  Butler  failed  to  ccnnply  with  the 
provisions  of  the  Remedial  Order  calling 
for  price  rollbacks,  so  the  ERA 
petitioned  OHA  for  a  modification  of  the 
Order.  In  an  April  12. 1964  Decision, 
OHA  granted  the  ERA's  ^>plication  for 
Modification  and  ordered  Buder  to  remit 
the  sum  of  $36.55335.  |rius  accrued 
interest,  directly  to  the  DOE.  The  monies 
were  to  be  deposited  into  an  interest- 
bearing  escrow  account  pending 
ultimate  distribution  throi^  a  special 
refund  proceeding.  ERA/Butler  Fuel 
Corp,,  12  DOB  1 82306  (1964). 

Butler  then  failed  to  comply  widi  the 
terms  (tf  die  modffied  Remedial  Order, 
and  the  case  war  referred  to  the 
Department  of  Justice  for  judicial 
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enforcement.  See  November  13. 1984 
Memorandum  to  David  J.  Anderson. 
Civil  Division,  Department  of  Jiistice. 
from  Robert  G.  Heiss.  Assistant  General 
Counsel  for  Enforcement.  DOE.  Under 
the  terms  of  a  March  27. 1987  Release 
executed  by  the  Department  of  Justice. 
Butler  paid  the  DOE  $5a000  in  full  and 
final  settlement  of  the  issues  raised  in 
the  1978  PRO.  This  Decision  concerns 
the  distribution  of  those  funds. 
Comments  are  solicited  on  these 
proposed  procedures. 

n.  Proposed  Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  OHA  in  foimiHating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  identify  readily  those 
persons  who  may  have  been  injured  by 
alleged  regulatory  violations  or  to 
determine  the  amount  of  such  injuries.  A 
more  detailed  discussion  of  Subpart  V 
and  the  authorify  of  OHA  to  fashion 
procedures  to  distribute  refunds  is  set 
forth  in  the  cases  of  Office  of 
Enforcement,  9  DOE  f  82.508  (1981).  and 
Office  of  Enforcement,  8  DOE  f  82,597 
(1981)  [Vickers] 

In  keeping  with  the  goals  of  Subpart  V 
regulations,  we  will  attempt  to  provide 
refunds  to  claimants  who  deiponstrate 
that  they  were  injured  by  Butler's 
overcharges  during  the  November  1. 
1973  through  April  3a  1974  remedial 
order  period.  Because  the  Remedial 
Order  underlying  this  proceeding 
covered  only  Butler's  overcharges  to  its 
retail  customers  of  kerosene  and  No.  2 
heating  oil.  only  those  customers  will  be 
eligible  for  a  refund  in  this  proceeding. 
Residual  funds  in  the  Butler  escrow 
account  are  to  be  disMbuted  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (POIHIA).  Pub.  L 
9»-500.  Title  in.  5;ee  51  PR  43ig64 
(December  5. 1986). 

A.  Calculation  of  R^nd  Amounts. 
The  first  step  in  the  rienmd  process  is  the 
calculation  of  an  applicant's  potential 
refund.  To  accomplish  this,  we  propose 
adopting  a  volumetric  refimd 
presumption.  This  presumption  assumes 
that  Butler's  overcharges  were  spread 
equally  over  all  gallons  of  covered 
products  that  the  firm  sold  during  the 
remedial  order  period. 

Under  the  volumetric  presumption,  the 
potential  refund  fw  a  claimant  will  be 
calculated  by  miiltiplying  thd  number  of 
gallons  of  covered  products  that  it 


purchased  from  Butler  during  the 
remedial  order  period  by  A  volumetric 
factor  ofiOJSTl  per  gallon.*  In  addition, 
successful  claimants  will  receive 
proportionate  shares  of  the  interest  that 
has  accrued  on  the  Buder  escrow 
account. 

The  volumetric  refund  presumption  is 
rebuttable.  Because  we  realize  that  the 
impact  on  an  individual  claimant  may 
have  been  greater  than  its  potential 
vohunetric  refund,  a  claimant  may 
submit  evidence  detailing  the  specific 
overchaige  that  it  allegedly  incurred  in 
order  to  be  eligible  for  a  larger  refimd. 
See  StandardOU  Co.  (lndiana)/Army 
and  Air  Force  Exchange  Service,  12 
DOE  185.015  (1964). 

As  in  previous  cases,  only  claims  for 
at  least  $15  in  principal  will  be 
processed.  This  minimum  has  been 
adopted  because  the  cost  of  processing 
claims  for  refunds  of  less  than  $15 
outweighs  the  benefits  of  restitution  in 
those  situations.  See,  e.g..  Uban  Oil  Co., 
9  DOE  1 82.541  (1982).  See  also  10  CFR 
205.286(b).  Accordingly,  an  applicant 
must  have  purdiased  at  least  254  gaUons 
of  covered  products  from  Butlo^  in  order 
for  its  claim  to  be  considered. 

B.  Determination  of  Injury.  Once  a 
claimant's  potential  reftind  has  been 
calculated,  we  must  determine  whether 
it  was  injured  by  its  purdiases.  i.e., 
whether  it  was  forced  to  absorb  the 
alleged  overdiarges.  To  facilitate  this 
process,  we  generally  adopt 
presumptions  of  injury  in  Subpart  V 
proceedings.  Injury  presumptions  are 
designed  to  allow  claimants  to 
participate  in  the  refund  process  without 
incurring  inordinate  expenses  and  to 
enable  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible.  Biscause  retail  purchasers  of 
Butler  covered  products  are  the  only 
class  of  purchasers  eligible  for  refunds . 
in  this  proceeding,  we  propose  adopting 
only  one  injury  presumption,  the  end- 
user  presumption. 

We  will  presume  that  end-users  of 
Butler  covered  products,  i.e.,  ultimate 
consumers  of  die  products  whose 
businesses  are  unrelated  to  the 
petroleum  industry,  were  injured  by  dw 
nrm's  overcharges. 

Unlike  regulated  firms  in  the 
petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  ord6r  period. 


'  Thi*  figure  i«  computM)  by  divi«Ui4  the  Muno 
receivad  from  Butler  by  tha  S7S4I0O  ^lloos  of 
covered  products  told  by  the  fim  dnifm  the 
remedial  order  period.  Saelanury  7,  ISSS    . 
Memorandum  of  Telephone  caaversation  bet%wen 
(amea  Butler,  President  of  Butler,  and  Ion  F.  Leyens. 
OHA  Staff  Analyst 


and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases. 
Consequently,  analjvis  of  the  impact  of 
die  alleged  overchaiiges  on  the  final 
prices  of  goods  and  services  produced 
by  members  of  this  group  would  be 
beyond  the  scope  of  a  special  refund 
proceeding.  See  Marion  Corporation,  12 
DOE  185,014  (1964)  and  cases  cited 
therein.  Therefore,  and  users  need  only 
dociuient  their  piuchase  volumes  of 
Butler  covered  products  during  the 
remedial  order  period  to  demonstrate 
that  they  were  injured  by  the 
overcharges. 

in.  Applications  for  Refund 

In  order  to  solicit  OHnments  regarding 
this  Pft>posed  Decision,  we  will  publish 
it  in  the  Fadaral  K^gbtst.  At  this  time. 
we  are  not  accepti^  Aiqilications  for 
Refund.  Applications  will  be  accepted 
only  after  this  Rropoeed  Decision  is 
issued  as  a  Final  Decision  and  Order. 

All  comments  must  be  filed  within  30 
days  of  the  publication  of  this  Proposed 
Decision  in  the  Feiknl  Ragistar. 
Comments  should  be  sent  to:  Butler  Fuel 
Corporation  Refund  Proceeding.  Case 
No.  KEF-0001  Office  of  Hearings  and 
Appeals,  Departminit  of  Energy.  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585. 

It  is  therefore  ordered  that:  The  refund 
amount  remitted  to  the  Department  of 
Energy  by  Butler  Fuel  Corporation 
pursuant  to  a  Release  issued  by  the 
United  States  Department  of  Justice  on 
March  23. 1967  will  be  distributed  in 
accordance  with  the  foregoing  decision. 
(FR  Doc.  68-13839  Filed  »-20-«8: 8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Nou  W-42] 

mnOtm  Noticii  for  Itw  FNng  of  FM 


•  Release:  June  3. 1988. 

NoUoa:  is  hereby  given  that 
applications  for  vacant  FM  broadcast 
allotments  listed  below  may  be 
submitted  for  filing  during  the  period 
beginning  Jtme  3. 1968  and  ending  July 
14. 1988  inclusive.  Selection  of  a 
permittee  from  a  group  of  acceptable 
applicants  yvill  be  by  the  Comparative 
Hearing  process. 

ChuiMl-r4«9A 

Byesville.^. „..■. . , OH 

Redfield — .....~............_..... .._...„„...._.j„.SD 
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RWaOwFaMUcOI. 

Acting  Secretaj^  Federal  Communications 
Commission. 

[FR  Doc.  88-13SpD  Filed  6-20-88: 8:45  am] 
I  COM  cnWi-a 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Privacy  Ad  0^1974;  Prepoeed 
Addition  of  a  ffouttaw  Use  of  a  System 
of  Records 

agency:  Fedeffel  Deposit  Insurance 
Corporation  ("PDIC"). 

ACTION:  Notice  of  proposed  addition  of  a 
routine  use  to  a  System  of  Records: 
"Insured  Bank  Liquidation  Records." 

'  :  ■ 

summary:  On  April  13, 1988,  the  Board 
of  Directors  of  the  FDIC  established  a 
new  system  of  kvcords,  entitled  "Insured 
Bank  Liquidation  Records,"  pursuant  to 
the  Privacy  Act  of  1974.  The  system  is  to 
become  effective  on  October  1, 198&  A 
routine  use  w«|  inadvertentty  omitted 
from  the  systeOL  This  notice  corrects 
that  omission  by  adding  tiie  routine  use. 
date:  Comments  must  be  submitted  by 
July  21, 1968.  tie  new  routine  use  will 
be  effective  Odtober  1, 1988.  along  with 
the  remainder  of  the  system,  unless  a 
superseding  notice  to  the  oontraiy  is 
published. 

wufnMMmtr»ttr  wfowmation.  The 
FDIC  estaUi^kd.  eCfective  October  1. 
1968,  see  S3  FK|  12815  (Apr.  19. 1968).  a 
new  system  of  Records,  pursuant  to  tlie 
Privacy  Act  (^^74. 5  U.S,C.  552a, 
conoerning  redirds  of  individuals  who 
had  obligatioi|4  widi  PDIC-insured 
institutions  thM  have  failed  or  ttiat  were 
provided  opeu-faank  assistance  by  the 
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FDIC  and  for  which  the  FDIC  is  acting  in 
its  corporte  capacity  or  in  its 
receivership  capacity  as  liquidator  of 
certain  of  the  institutions'  assets.  An 
essential  routine  use  was  inadvertently 
omitted  from  the  notice  of  the  system.  It 
is  necessary  that  the  FDIC  provide  fQes 
of  certain  debtors  of  failed  and  assisted 
FDIC-insured  institutions  to 
underwriters  of  fidelity  bonds  and 
directors  and  officers  liability  insurance 
policies,  outside  counsel  4UMi  other 
consultants  hired  by  such  carriers, 
former  directors  and  officers  and  their 
counsel,  auditors  of  the  institutions,  and 
the  insurance  carriers  of  such  auditors. 
Supplying  these  documents  facilitates 
attempts  by  the  FDIC  as  the  holder  of 
claims  against  those  parties,  to  settle  the 
claims  amicably  during  the  course  of 
pre-trial  or  pre-litigation  negotiations. 
The  routine  use  that  would  permit  such 
important  negotiations  to  taike  place  is 
herewith  being  added  in  order  to  correct 
its  omission. 

Accordingly,  the  Board  of  Directors  of 
the  FDIC  proposes  to  revise  the  Insured 
Bank  Liquidation  Records  system  to 
read  as  follows: 

FDIC  30-64-4)013 


Insured  Bank  Liquidation  Records. 

(Complete  text  appears  at  53  FR  12815  (Apr. 
19. 1988) 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  mCUNNNO  CATtOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USE: 

A  new  paragraph  11  is  added  to  read 
as  follows: 

(11)  To  the  parties,  the  parties' 
counsel  or  other  representatives,  the 
parties'  insurance  carriers  or 
underwriters  of  bankers  blanket  bonds 
or  financial  institutions  bonds  for  failed 
or  assisted  FDIC-instu«d  banks  in 
conjunction  with  claims  made  by  the 
FDIC  or  litigation  instituted  by  the  FDIC 
or  others  on  behalf  of  the  FDIC  against 
former  officers,  directors,  sccountants, 
lawyers,  consultants,  appraisers,  or 
underwriters  of  bankers  blanket  bonds 
or  financial  institutions  bonds  of  a  failed 
or  assisted  FDIC-insured  institution. 


By  direction  of  the  Board  of  Directors. 

Dated  at  Washington,  DC  Ois  13di  day  of 
June,  1988. 

Federal  Deposit  Insurance  Coipontioa 
Hoyia  L.  Robinson. 
ExecLtive  Sacreiary. 
pit  Doc.  68-13913  Filed  d-ZD-M;  8.-45  am) 
I  CODE  sn4-oi-« 


FEDERAL  MARITIIIE  COMMISSION 
Agreement(s)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  dipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
WasUngton,  DC  Office  of  the  Federal 
Maritime  Commissicm,  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Coounission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Fedsial  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
48  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commis^on  regarding  a  pending 
agreement 

Agreement  No-  224-010903-4101 

Tt'Ue:  Maryland  Port  Administration 
Terminal  A^eement 
Pcalies: 

Maryland  Port  Administration 
Atlantic  Container  Line,  Ltd.  (ACL) 
Synopsis:  The  ageement  amendment 
provides  ACL  a  $50  discount  fix)m  port 
charges  for  loaded  containers  moving  by 
rail  between  Baltimore  and  Louisville, 
Kentucky;  Chicago,  Illinois;  or  Detroit 
Michigan. 

By  Order  to  the  Federal  Maritime 
Commission. 

Dated  June  16. 1988. 
)o8eph  C.  Polking, 
Secretary. 

[FR  Doc.  88-13891  Filed  d-ZO-SS;  8:45  am] 
BIUJNQ  CODE  STSfrOI-M 


Agreeiiient(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  eadi 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573.  within  10  days  after  die  date  (rf 
die  Fedatel  Rsgister  in  wdiich  this  notice 
appears.  The  requirements  for 
comments  are  found  ki  f  572J03  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
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Commission  regarding  a  pending 
agreement. 

Agraement  Na:  224-200127 

Title:  Virginia  International  Terminals 
Inc.,  Terminal  Agreement 
Parties: 

Virginia  International  Terminals,  Ina 
Yang  Ming  Marine  Line 

Synopsis:  The  agreement  provides 
Yang  Ming  the  nonexclusive  use  of 
marine  terminal  facilities  at  Norfolk 
International  Terminals  at  rates  based 
on  tonnage  throughput  guarantees. 

Agreement  No.:  224-004166-004 

Title:  Port  of  Oakland  Terminal 
Agreement 
Parties: 

Port  of  Oakland  (Port)  ' 

Pasha  Properties,  Inc.  (Pasha) 

Synopsis:  The  agreement  provides  for 

(1)  an  additional  six  percent  retention 
by  Pasha  of  the  dockage,  wharfage, 
wharf  demurrage  and  wharf  storage 
charges  arising  from  its  operations 
because  of  terminal  limitations;  (2)  the 
possibility  of  Pasha's  handling  of  certain 
cargo  operations  of  the  assigned 
premises  at  another  Port  facility  because 
of  the  physical  limitations  of  its 
assigned  Outer  Harbor  Terminal  facility; 
and  (3)  application  of  the  Afp-eement's 
compensation  factors  with  certain 
modifications  to  the  handling  of  said      | 
cargo  and  vessels  at  another  of  the 
Port's  terminal  facilities. 

Agreement  Na:  224-011067-001 

Title:  City  of  Long  Beach  Terminal 
Agreement 
Parties: 

City  of  Long  Beach  | 

Long  Beach  Container  Terminal,  Inc. 
Synopsis:  The  a^«ement  amendment 
established  an  expiration  date,  June  30, 
2011,  for  the  basic  preferential  i 

assignment  agreement  for  the  use  of       ' 
cranes  at  the  Port  of  Long  Beach, 
Cahfomia. 

Agrennent  No.:  224-010736-002 

Titie:  Port  of  Long  Beach  Preferential 
Assignment  Agreement 
Parties:  j 

City  of  Long  Beach 

Long  Beach  Container  Terminal,  Inc. 

Synopsis:  The  agreement  (1)  reflects 
the  commencement  and  expiration  dates 
of  the  term  of  the  basic  agreement:  and 

(2)  restates  and  clarifies  the 
compensation  provisions. 

By  Order  of  the  Federal  Maritime 
Commission. 


Dated:  June  16, 1968. 
loaaphCPolking. 
Secretary. 

(FR  Doc  88-13040  FUed  6-20-88;  8:45  am] 
MLLMG  CODE  STSO-OI-M 


Ocean  Freight  Fofwardaf  I 
Revocatlone;  Seako  tntemaOonal,  tnc, 
etaL 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Ccnnmission  pursuant 
to  section  19  of  the  ^pping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFR510. 

License  Numbo:  1171 

Name:  Sesko  International,  Inc. 

■Address;  4515  NW.  72nd  Avenue. 
Miami,  FL  33166. 

Date  Revoked:  March  16, 1988. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number  3023 

Name:  Uni-Trans  Illinois 
ConsoUdated,  Inc. 

i4(/c/ress.-10400  W.  Higgins  Road. 
#110,  Rosemont.  IL  60018. 

Date  Revoked'  April  30, 198a 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number  2501 

Name:  American  Forwarding 
Company. 

Address:  1451  Wycliff  Avenue,  Dallas. 
TX  75207. 

Date  Revoked:  May  7, 1988. 
Reason :  Failed  to  maintain  a  valid 
surety  bond. 

license  Number  3013 

Name:  IMCM  (USA),  Inc. 

Address:  57A  Summit  Avenue.  4th 
Floor,  Jersey  City,  NJ  07306. 

Date  Revoked:  May  8. 1986. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number  2897 

Name:  G&A  Freight  Forwarding  Corp. 

Address:  8154  NW.  67th  Street,  Miami, 
FL  33166. 

Date  Revoked:  May  29, 1988. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 
Robert  G.  Draw. 

Director,  Bureau  of  Domestic  Regulation. 
[FR  Doc.  88-13882  FUed  0-20-88;  8:45  am] 
WUMO  COM  tTSO-OI-M 


Ooaan  Fraiglit  Forwarder;  Reiaauanoa 
of  Ucanaa;  World  Expraaa  Unaa,  Inc. 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
license  has  been  reissued  by  the.F^deral 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984  (46 
U.S.C.  app.  1718)  and  the  regulations  of 
the  Conunission  pertaining  to  the 
licensing  of  ocean  frei^t  forwarders. 
456  CFR  Part  510. 


UoanaeNo. 

Name/Addraas 

Date 
neiaiued 

2670R 

WorM  Expraaa  Unaa, 
Inc..  1755W. 
Wakwl  PartHMy. 
Complon,CA 
90220. 

May  31. 
1988. 

Robert  G.  Drew, 

Director.  Bureau  of  Domestic  Regulation. 
[FR  Doc.  88-13803  Filed  6-20-88;  8:45  am] 
MUMtt  oooc  ens-01-M 


FEDERAL  RESERVE  SYSTEM 


R.L  Cato  at  aL;  Ctianga  in 
Control  Notlcaa;  AcquMtlona 
Sharaa  of  Banka  or  Bank 
Companlaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
9  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  diet  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817a)(7)J. 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  ofBces  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  July  6, 1088. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW..  Atlanta,  Geoigia 
30303: 

1.  R.L  Cato.  Lyons.  Georgia;  to 
acquire  an  additional  2.33  percent  of  the 
voting  shares  of  Altamaha  Bancshares. 
Inc..  Uvalda,  Georgia,  and  thereby, 
indirectly  acquire  Altahama  Bank  and 
Trust  Company,  Uvalda.  Geoigia. 

2.  Ben  M.  Robertson,  Maryville. 
Tennessee;  to  retain  10.8  percent  and 
acquire  an  additional  9.2  pertient  of  the 
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voting  shares  of  Twin  Cities  Financial 
Services,  IncJ  Maiyville.  Tennessee,  and 
thereby  indinUtly  acquire  Citizens  Bank 
of  Blount  Coupty.  Maiyville.  Tennessee. 

Board  of  Govertiora  of  the  Federal  Reserve 

System,  funeia  1988. 

William  W.Wilw. 

Secretary  of  the  Board. 

[FR  Doc  8fr-138^  Filed  6-20-88;  8:45  am] 


Firat  Vbginie  IBanka,  bic  et  aL, 
FoniMlloiie  oft  AoquWHon  by;  and 
Margare  of  BM*  HoMng  Compamee 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Hold^ 
Company  Act  h2  U.aC.  1842)  and 
i  225.14  of  th4  Board's  Regulation  Y  (12 
CFR  225.14)  t(^  become  a  bank  holding 
company  or  to  iacquire  a  bank  or  bank 
holding  comply.  The  factors  that  are 
considered  in  feting  on  the  appUcations 
are  set  forth  i^  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  applic^on  is  available  for 
immediate  ina||ection  at  the  Federal 
Reserve  Banklitadicated.  Once  the 
application  haa  been  acc^ted  for 
processing,  it  Will  also  be  available  for 
inspection  at  iHe  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  die  offices  of  the 
Board  of  Goveitiors.  Any  comment  on 
an  appUcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  preseplation  would  not  suffice  in 
lieu  of  a  hearijig,  identifying  specifically 
any  questions  jof  fact  that  are  in  dispute 
and  8ununariz||ig  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otheHvise  noted,  comments 
regarding  eacl^  iof  these  applications 
must  be  received  not  later  than  July  13. 
1988. 

A.  Federal  Raserve  Bank  of  Ridunoiid 
(Lloyd  W,  Bostlan.  Jr..  Vice  President) 
701  East  Byrd  Street  Richmond,  Virginia 
23261:  I 

1.  First  Virgikia  Banks.  Inc..  Falls 
Church,  Viigii^:  to  merge  with  Monroe 
Bancshares,  Ina..  of  Madisonville, 
Tennessee,  and  thereby  indirectiy 
acquire  Bank  of  Madisonville, 
Madisonville,  Tennessee. 

a  Fedanl  RJiiBarv*  Bank  of  St  Louis 
(Randall  C.  Suttner,  Vice  President)  411 
Locust  Sti«et  St  Louis.  Missouri.  63166: 

1.  UnJon  PlarUers  Corporation. 
Memphis,  Tenbiessee;  to  acquire  an 
additional  20  |^rcent  of  the  voting 
tfhares  of  The  Citizens  Bank,  CoUierville, 


Board  of  Governors  of  the  Federal  Reserve 
System.  June  IS,  19e& 

William  W.  Wiles. 

Secretary  of  the  Board. 

(PR  Do&  88-13880  Filed  &-ai)-68: 8:45  am] 

I  OOOC  StlO-OI-M 


Tennessee. 


OM  Kant  Financial  Sarvtoea  Corp^  at 
aL;  AiequlaHtona  of  Companiea 
Enggad  In  Pannlsalbia  Honbanidng 
Actl  villas 

The  organizations  listed  in  this  notice 
have  applied  under  1 225.23  (a)(2)  or  (f) 
of  die  Board's  Regulation  Y  (12  CFR 
225.23  (a)(2)  or  (f)  for  die  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  i  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throudiout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubUc.  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrevied  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
ofHces  of  the  Board  of  Governors  not 
later  than  July  8, 1988. 

A.  Fedanl  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  Old  Kent  Financial  Services  Corp.. 
Grand  Rapids,  Michigan;  to  acquire 


Vanguard  Financial  Services  Corp., 
Lombard,  Illinois,  and  thereby  engage  in 
providing  finance  leasing  of  office 
equipment  such  as  office  furnitiue, 
mailing,  and  facsimile  machines,  miid 
computers  and  word  processors 
pursuant  to  S  225.25(b)(5)  of  Uie  Board's 
Regulation  Y. 

B.  Fadaral  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Cify,  Missouri  64198: 

1.  First  Morrill  Company.  Omaha, 
Nebraska;  to  acquire  Morrill  Insurance 
Services,  Inc  Morrill,  Nebraska,  and 
thereby  engage  in  insurance  activities 
pursuant  to  8  225.25(b)(8)(iii)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  within  a  15  mile 
radius  around  Morrill,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  15, 198a 

WIOiamW.YVilas. 

Secretary  of  the  Board. 

[FR  Ooc.  88-13881  Filed  6-2D-8a- 8:45  am] 

Muan  oosc  atw-oi-« 


Unltad  Jaraay  Banka.  at  aL; 
AppNcatlona  To  Engage  de  Novo  in 
rvnnissaiie  nonoannng  Acuviuaa 

The  company  listed  in  this  notice  have 
filed  an  application  under  {  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  die  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  R^ation 
Y  (12  CFR  225J31(8))  to  commence  or  to 
engage  de  novo,  either  direcdy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  odierwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eadi  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
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reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  speciHcally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  ofRces  of  the  Board  of  Governors 
not  later  than  July  8,  igea 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Uberty  Street,  New  York,  New  York 
10045: 

1.  United  Jersey  Banks.  Princeton, 
New  lersey;  to  engage  die  novo  through 
its  subsidiary,  Trico  Mortgage  Company, 
Inc.,  Laurence  Harbor,  New  Jersey,  in 
making,  acquiring,  selling  and  servicing 
commercial  loans,  as  well  at  acting  as 
agent,  broker  or  advisor  with  respect  to 
commercial  loans  and  other  extensions 
of  credit  pursuant  to  S  225.25(b)(1)  of  the 
Board's  Regulation  Y.  Comments  on  this 
application  must  be  received  by  July  5, 

igsa 

B.  Federal  Reeerve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Fanners  and  Merchants 
Bancshares,  Inc.,  Crescent,  Oklahoma; 
to  engage  de  novo  in  insurance  activities 
pursuant  to  §  225^b](8)(iii)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  within  a  12-15  mile 
radius  from  the  city  of  Cresent. 

Board  of  Governors  of  the  Federal  Reserve 

System,  June  15, 1988. 

WiffiamW.WOas, 

Secretary  of  the  Board.  ] 

(FR  Doc.  88-13882  Filed  6-20-88;  8:45  am] 

MUMQ  CODE  tSIO-OI-ll 


FEDERAL  TRADE  COMMISSION 

Coneumer  Protection.  Ueed  Car  Trade 
RagutoMon  Rule;  Inlbtwiatiun 
Collection  Reiiufeneinent 

AQCNCV:  Federal  Trade  Commi8si<m. 
action:  Notice  of  application  to  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3507  (1982),  for  an  extension  for 
three  years  of  the  clearance  of 
information  collection  requirements 
contained  in  the  Used  Car  Trade 
Regulation  Rule.  16  CFR  Part  455.  The 
existing  clearance  is  OMB  control  No. 
3064-0079. 


SUMMARV:  On  November  19. 1984,  the 
Federal  Trade  Commission  promulgated 
a  revised  final  trade  regulation  rule 


which  requires  used  car  dealers  to 
disclose,  on  a  window  sticker  or 
"Buyers'  Guide"  posted  on  used  cars 
offered  for  sale  to  consumers, 
information  about  the  warranty 
coverage  offered,  the  meaning  of  an  "as 
is"  sale,  and  other  related  information. 
18  CFR  Part  455  ("Used  Car  Rule "  or 
"Rule").  In  April  1965  the  Commission 
requested  OMB  review  of  the 
information  collection  requirements 
contained  in  the  Rule. 

On  June  4, 1985,  OMB  approved  that 
Request,  assigning  control  no.  3084-0079, 
for  use  through  June  30, 1988.  This 
Request  for  OMB  Review  seeks  an 
extension  of  that  clearance  for  a  three- 
year  period.  The  Supporting  Statement 
for  this  Request  includes  an  adjusted 
estimate  of  the  paperwork  btvden  (as 
defined)  by  5  CFR  Part  1320)  associated 
with  the  ii^ormation  disclosures 
required  by  the  Used  Car  Rule.  The 
Rule's  requirements  and  the  reasons  for 
its  promulgation  have  not  changed  since 
the  previous  submission.  The 
Commission's  Statement  of  Basis  and 
Purpose  and  Regulatory  Analysis  for  the 
Rule  was  published  at  40  FR  45662,  et 
seq.  (November  14, 1964). 

Estimate  of  Information  C^H4Miion 
Burden 

(i)  Calculation  of  Burden. 

It  win  take  used  car  dealers  in  the 
aggregate  not  more  than  an  estimated 
918,000  hours  per  year  to  comply  with 
the  disclosure  requirements  of  this  Rule. 
The  basis  for  this  estimate  is  described 
in  detail  in  the  Supporting  Statement 
The  calculations  from  which  the 
estimate  is  derived  are  summarized  in 
the  table  below. 

Information  in  the  rulemaking  record 
indicates  that  there  woe  approximately 
57,000  sellers  offering  used  motor 
vehicles  in  the  United  States  in  1961. 
The  1985  Supporting  Statement  was 
based  on  an  estimate  of  774)00  dealers. 
Current  infonnation  suggests  that  the 
number  (rf  used  car  dealers  may  be  as 
high  as  88,000.  In  1968  (the  most  recent 
period  for  w^ch  data  is  available)  16.5 
million  used  cars  were  sold.  According 
to  a  report  published  by  Hertz 
Corporation,  of  those  16.5  million 
transactions,  45%  were  sold  by  new  car 
dealer  and  11%  by  used  car  only  dealers. 
The  remainder  were  private 
transactions  between  individuals  not 
covered  by  the  Rule.  Thus,  9,2  million 
used  car  sales  are  subject  to  the  Rule's 
requirements.  This  produces  an  average 
of  105  sales  per  dealer. 


oummgiy  Orounxn  CmKUmOOn 

Buden 
Itoum, 

•  Ordaring  lann\  i.O  hour  per  dMlar„ 

•  Entering  data  on  txiyers'  guides, 
?  9  n4n  par  viMntr 

MJOOO 
383  000 

•  Poating  data  on  vehicles,  1.75  nan. 

per  vaNde „ _.... 

.  Revision  o<  disciosures,  4  tnin.  per 

vehicle  In  2%  o<  sales 

«  Repoeiing    buyers'    guMea.    1.75 

mm.  each  for  50%  of  vehictes 

268.000 

12,000 

134,000 

•  CompMing     and     posting     new 
buyers'  guides.  4^5  min.  each  for 
5%  of  vehicles 

33.000 

Totei,,, 

918,000 

For  further  information  about  this 
estimate,  refer  to  the  Supporting 
Statement. 

dates:  Comments  on  this  Request  for 
OMB  Review  must  be  submitted  on  or 
before  July  21. 1988. 
AOORCSa:  Send  comments  to  Mr.  Don 
Arbnckle.  FTC  Desk  Officer.  Office  of 
Information  and  Regulatory  Afiiairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Room  3228, 
Washington,  DC  20503.  Copies  of  the 
Request  for  OMB  Review  may  be 
obtained  from  Public  Reference  Branch, 
Room  130,  Federal  Thide  Commission 
Washington,  DC  20580.  , 

FOR  RMTHn  MPOiMATION  CONTACT: 

Christian  S.  White,  Assistant  General 

Counsel,  Federal  Trade  Commission. 

Washington,  DC  20580,  (202)  376-2476. 

Robert  D.  Paul, 

General  Counsel. 

[FR  Doc.  88-13804  Filed  6-2IMi8;  &-45  am) 

BlUJNaCOMt 


GENERAL  SERVICES 
ADMINISTRATION 

Agencybifonnation  Collection 
ActMtfeet 


AOiNCv:  Contract  Policy  Division,  GSA. 


«  GSA  is  requesting  that  the 

Office  of  Management  and  Budget 
(OMB)  renew  recently  expired 
information  coUection  309(M)060, 
Building  Service  Contractor  Work 
Report,  which  requires  guard 
contractors  to  sulMnit  sign-in,  sign-out 
logs  as  evidence  of  the  hours  that 
employees  have  worked. 
AOONESSIS:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  Room 
3235,  ttBOB,  Washii^on,  DC.  2(^03. 
and  to  Mary  L  Cunningham,  GSA 
Clearance  Officer,  General  Services 
Administratiao(CABl),  F  Street  at  16th, 
NW.,  Washington.  DC  20406. 

Annual  Reporting  Burden:  Firms 
respcMiding,  220;  responses.  52  per  firm 


per  yean  average  hours  per  response,  .5; 
burden  hourai  5720. 
FOR  RwmieJygowMATiow  contact: 
lewell  WilBonl202-6e»-lBll. 

Copy  of  Pr<>t)osal:  Readers  may  obtain 
a  copy  of  the! proposal  by  writing  the 
Information  doUection  Management 
Branch  (CAIR|.  Room  3014.  GS  Bldg^ 
Washington.  pC  20405.  or  by 
telephoning  3Q2-535-7074. 

Dated:  June  i^.  196& 

Emily  C  Karaiii, 

Director.  Inforination  Management  Division 
(CAI).  [ 

[FR  Doc  88-13ete  Filed  6-20-88;  8:45  am] 

MUMQ  COK  Mt^23-M 

departmeMt  of  health  and 
human  services 

Center*  for  Omsm  Control 

AIDS  Survoiltenco  and  Prevntlon 
Proiecte;! 

action:  Noti^  of  Meeting-The  Centers 
for  Disease  Cuntrol  (CDC)  will  convene 
a  meeting  to  ^scuss  the  Fiscal  Year  1089 
draft  application  instructions  for 
minority  AIDS  initiatives  to  be 
supported  within  the  AIDS  Surveillance 
and  Prevention  Projects. 

Time  and  Dote:  0  ajn.— 2.-00  p.m..  June 
3O,108&         I 

Place:  Cenjar  for  Prevention  Services 
Conference  Rkiom.  CDC  Freeway  Office 
Paric  leoo  Tullie  Circle,  NE.,  Atlanta. 
Georgia  30329^ 

Status:  OpM  to  the  public  limited 
only  by  the  spAce  avaUaUe. 

Contact  Penon  for  More  Information: 
Mr.  John  LehiqierT.  Resource  Analysis, 
Office  of  the  Director,  Center  for 
Prevention  S«tvices.  Centers  for  Disease 
Control.  Atlaiijta.  GA  30333.  Telephone: 
Commercial:  l(jU)4)  630-1823.  FTS:  230- 
1823.  j 

Dated:  June  it,  1988. 
Dvin  Hilyar, 

Associate  DiretAor  for  Policy  Coordination 
Centers  for  Diaiftpse  Control. 

[FR  Doc.  88-146(7  FUed  6-20-88;  8:45  am] 

BMUNQ  COOK  4lSi-1S-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Doci(«tNo.ll-M-1S15] 

SulMnisslon  of  Proposed  Information 
Collection  to  0MB 

AQCNCV:  Office  of  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwoilc 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

AOOMSts:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allision.  OMB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  niRTHER  MFORMATHM  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451 7th  Street  SW.. 
Washington.  DC  20410.  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
Copies  of  die  proposed  forms  and  oihet 
available  documents  submitted  to  OKffl 
may  be  obtained  from  Mr.  Cristy. 
SUPPIJBKTARV  INFORMATION;  The 
Department  has  submitted  die  proposal 
fcM*  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwodk  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  tide  of  the 
information  collection  proposal;  (2)  die 
office  of  the  agency  to  collect  the 
information:  (3)  die  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  die  agency  form 
number,  if  applicable;  (5)  what  members 
of  die  public  will  be  affected  by  the 
proposri;  (6)  how  frequendy  information 


submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  die  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  die 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement;  and 
(0)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

AuOoftty:  Sec  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507;  sec.  7[d]  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C  3535(d). 

Date:  June  15. 1988. 

John  T.  Mtnphy. 

Director,  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Informatiaa  Collection  to  OIMB 

Proposal:  Management  Review  Report 
for  Unsubsidized  Multifamily  Housing 
Programs  and  Management  Review 
Worksheet 

Q^ice;  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  is  used  by  coinsuring 
lenders  to  evaluate  the  adequacy  of 
management  at  projects  diat  wpf\y  for 
coinsuied  loans.  The  information  is 
needed  to  periodicaly  monitor  and 
evaluate  ongoing  management 
operations  and  procedures  at  coinsured 
projects  with  regard  to  maintenance  and 
security;  financial  management  leasing 
and  occupancy;  tenant  management 
relations;  and  general  management 
practices. 

Form  Number  HUD-0838. 

Respondents:  Busineses  or  Odier  For- 
Profit  and  Small  Business  or 
Organizations. 

Frequency  of  Submission:  On 
Occasion. 


-  •.     -rti    . 

Reporting  Burden 

- 

Number  o« 
PstpondMts 

X 

FfeciueHCY 
of  raiponee 

X 

Hourapor 
raaponae 

- 

Bufdan 
hours 

ManaganwniRw 

1 
iW  WME^lMt 

450 
450 

1 

1 

^ 

7 
1 

3.150 

450 

1 

Total  Estiiii^ted  Burden  Hours:  3.600. 
Sto/us.- Reiiistateraent 


Contact  Matthew  C.  Andrea.  Jr., 
HUD.  (202)  755-4956.  John  Allison.  OMB. 
(202)  395-«BeO. 


Date.- June  9. 1968. 
[FR  Doc.  88-13951  FUed  S-20-88;  &-45  am] 

I  coot  4t1»«14l 


23314 


Fedwal  Ragbter  /  Vol  53.  No.  119  /  Tuesday.  June  21.  1968  /  Noticei 


DEPARTMENT  OF  THE  INTERIOR 

BuTMu  of  Land  ManagwMnt 

Lalravtew  OMrtet  MuMpte  Um 
AcMaoiy  CouncS  MMling 

[OR-010-OS-4410-12:GPS-149] 

Aoaicv:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  a  meeting  of  the 

Lakeview  District  Multiple  Use 

Advisory  Council. 

SUMMARY:  The  Lakeview  District 
Multiple  Use  Ad>n8ory  Council  will  meet 
Thursday.  July  2B,  1988.  The  meeting  is 
open  to  the  public  and  will  be^  at 
lOKX)  a.m.  in  the  Laiceview  District     i 
Conference  Room  at  1000  South  Nindi 
Street.  Lakeview.  Oregon. 

The  purpose  of  tiiis  meeting  >•  to   ! 
discuss  information  relating  to  the 
Warner  Lake  Plan  Amendbnent  for    ; 
Wetlands  and  Associated  Uplands,  ii 
DATE  July  28. 1988. 
FOR  FURTHER  INFORMATION  CONTACR 

Reoee  Soyder.  Bavironmental 
Coordinator.  Telephone:  (503)  1M7-2177. 
JudyNriMB,  [ 

District  Manager. 
[FR  Doc  8B-13883  Filed  6-20-88;  8:45  am] 


(ID-030-07-4212-12) 

RMlty  Action;  ExchangR  ol  PuMc 
Lands  In  BtaghMi  County,  ID 

AQENCv:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  realty  action:  I 
exchange  of  public  lands  in  Bingham 
County. 


:  The  following  desoibed 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  20S  of  the  Federal  Land  Policy 
and  Management  Act  of  1978. 43  M&.C 
1716: 

T.1N..R.32E..EM.. 

Sec.  23:  EHWM.  WViSE%: 

Sec.  26:  NEMiNW%.  NE%SE%.  SV4SEV4: 

Sec.  34:  SEV^SEV4;  -. 

Sec.  35:  EM.  SWM. 
T.1S..R.32E..BM. 

Sec  1:  Lots  1. 2.  NKffi^.  8BV4%M: 

Sec  2:  Lote  1. 2: 

Sec  12:  NEV^NEy4: 

Sm.  13:  SViNE^.  SEy4SEV4. 
T.  1  N..  R.  33  E.,  BAl. 

Sec  33:  All; 

Sec  34:  N%.  SW%.  N%SEV4.  SW%SE%. 
T.  1  &,  R.  33  E..  RM.. 

Sec  1:  Lots  1. 2. 3.  NEy4SWy4,  SEy4; 

Sec2:Lot4.WKSW%; 

Sec  3:  Lots  1.  2.  3,  4,  SVk, 

Sec  4:  LoU  1, 2.  3, 4,  EV4SWy4,  SEV4: 

Sec  5:  Lota  1. 2. 3. 4.  NViSEy4; 


Sec  8c  Lou  1. 2. 3. 4,  S. «,  EHSWK,  SBVi: 
Sec  7:  Lota  1. 2. 3. 4.  EVb.  EViWVfe 
Sec  8:  All; 

Sec  9:  EMNEV^  WV^W^  SE^; 
Sec  10:  NW%NE%.  NE%NW%. 

NE%NWV4NW14NW1^  SVfcNW)^ 

NW^4NWV4.  NE%NW%NWV4. 

S%NW)4NW)4.  SWV4NWV4.  WMSWM: 
Sec  18:  Lota  1. 2. 3. 4.  NHNEM.  BVbW^ 
Sec  19:  Lota  1. 2. 3, 4.  SWV4NEM. 

BHNWK.NBM8W)e 
T.  1  S..  R.  34  E..  KM.. 
Sec2:Lotol.2: 
Sec  3:  Lota  1.2.  a.  4.  SVfe 
Sec  4:  Lota  1. 2.  S.  4: 
Sec  S:  Lota  1,2. 3. 4: 
Sec  6:  Lota  1. 2. 3.  <  5. 6,  NHSE)4: 
Sec  7:  SE%NW%.  EV^W)4.  SEV%: 
Sec  8:  AO; 
SecftAlh 

Secll:NW%.NHSV^ 
Sec  13:  SWV4: 
Secl4:SM: 
Sec  IS:  All; 
Sec  17:  All: 

Sec  18:  Lot  1.  NBV4.  EVWW^.  NViSEV^ 
Sec20:All: 
Sec  21:  Nil- 
Sec  22:  NH.  E%SE%; 
Sec  23:  All: 
Sec  24:  SWKNWVi; 
Sec  28:  NVWEH.  NEV4NW^ 
Sec  27:  NB)4NE^: 
Sec29:NW14NW)^ 
Sec  30:  NVbNBV4. 

CoBtainiag  14.232,52  acres. 

In  exchange  for  these  lands,  the 
Federal  Government  will  acquire 
scattered  sections  of  lum^edera]  lands 
in  Butte.  Bin^bam,  Heine,  Clark. 
Bonneville  and  INmrer  counties  from  the 
State  of  Idaha  described  as  follows: 

T.  4  N.,  R.  24  E..  RM., 

oCC*  9vS  All* 
T.3&.R.27E..EM.. 

Sec.  36:  All. 
T.4S..R.27E,BJI1, 

Sec  16:  Alt 

Sec  38c  AIL 
T.5S.,R.27B..&M., 

Sec  16:  AD. 
T.1S..R.28E,RM.. 

wBC*  3&  AIL 
T.2S..R.28B..BJM., 

Sec  38:  AIL 
T.5S..R.28B.,aM.. 

Sec38cAU. 
T.  2  S..  R.  29  E..  aKL. 

Sec.  16:  All; 

Sec.  36:  AIL 
T.3S.,R.29S..BJbf.. 

Sec.  16:  AD. 
T.9N..R.29«..Bikf.. 

Sec.36:AU. 
T.10N..R.29R.RM.. 

Secl6:AU. 
T.2S..R.30E..BAt. 

Sec  16:  All; 

Sec  36:  All. 
T.6N.,R.30E..BAt. 

Sec  18:  All. 
T.  7  N..  R.  30  E..  BJ^. 

T.8N.,R.30E.,BJ4.. 


SecMcAIL 
T.9N..R.30E.,BJ«4.. 

T.8N..R.3lE..BAf.. 

Sec  16:  Lota  1, 2.  3. 4. 5, 8, 7,  NB%. 
EHNWM.  NE%SWy4.  NHSE)4. 
T.9N..R.31B..BJbi. 

Sec  aSc  Lote  1. 2. 3, 4,  NH.  NHSH. 
T.lN,R.34E..BJkl.. 

Sec  36:  All. 
T.  2  N..  R.  34  E..  B  Jtl. 

Sec.  18:  All; 

Sec  36:  All. 
T.  1  S..  R.  35  E..  BM., 

Sec  38c  EM.  NEV4NWV^  SVfcNWK. 
T.  1 N.,  R.  35  B..  hM., 

Secia:WV%. 
T.2N..R.35E..BJ4h 

Sec  18:  All: 

Sec  38:  AD. 
T.1N..R.MB..B1I.. 

Sec  18,  NVi.  NE%SWM.  NMSEM. 
SEV4SE)4. 
T.lS..R.3eB..BJ^, 

Sec  Ue  WMBK.  NWM.  SM. 

Containing  18,055  JO  acres. 

The  purpose  of  the  exchange  is  to 
dispose  of  scattered,  difficult  to  manage 
pobUc  land  parcels  while  acqaiiing 
State-owned  lands  which  would 
compliment  the  Bureau's  land 
management  pattern.  The  exdiange 
would  also  allow  the  Bureau  to  acquire 
certain  State  lands  containtaig  important 
wUdUfe  and  recreation  values.  Hm 
exchange  is  consistent  with  the  Bureau's 
land  use  planning.  The  concept  of  land 
exchange  has  been  generally  discussed 
with  Federal  State  and  local 
governmental  agencies,  piddic  land  user 
groups,  and  individuals  through 
participation  in  the  Bureau's  land  use 
planning  process.  The  exchange  wiU 
include  both  surface  and  mineral 
estates. 

Tlie  value  of  the  lands  to  be 
exchanged  is  approximately  equaL  and 
the  acreage  will  be  adjusted  to  equalize 
the  values  upon  completion  of  the  final 
appraisal  of  the  lands. 

The  terms  and  conditions  applicable 
to  the  pnbUc  lands  are: 

1.  A  reservation  to  the  United  States 
of  a  ris^t-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  die 
United  States.  Act  of  August  3a  1880  (43 
U.S.C.  945). 

2.  A  reservation  to  the  United  States 
of  a  right-of-way  for  a  Federal  Aid 
Highway  but  the  Idaho  Department  of 
Ttansportation.  Act  of  November  9. 1921 
(23U.S.C317).I-0210a 

3.  Those  ri^tafor  powerline  purposes 
as  granted  to  Idaho  Power  Company.  I- 
6741. 1-1287a  1-20136. 1-13. 1-06237  and 
1-08975. 

4.  Ri^to  for  road  purposes  as  granted 
under  the  Act  of  October  21. 1976  to 
Bingham  County  (1-20136).  and  punuant 
to  revised  Statute  2477  (1-25881). 
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The  State  leads,  w^en  conveyed  to 
the  United  Statai.  wiU  be  subject  to  such 
tenns  and  conaltiops  as  are  neoeesaiy 
to  protect  the  Mnnittees  and  leasees. 
The  pennitteeA^soee  will  be  able  to 
eithw  continue^  his/her  use  under  the 
existing  terms  of  the  State's 
authorization  Qif  may  be  issued  a  new 
authorization  hi  the  Bureau  of  Land 
Management  ] 

The  publicatiM  of  this  notice  in  the 
Federal  Regist^t  will  segregate  the 
public  lands  d^^cribed  above  to  the 
extent  that  dieyj  wiH  not  be  sabiect  to 
appropriation  i|i|ider  the  public  land 
laws,  including  the  mining  laws.  As 
provided  by  thei  regulations  of  43  CFR 
22-0l.l(b).  anyl  Subsequently  tendered 
application,  alldwance  of  wdilch  is 
discretionaiy.  ffeall  not  be  accepted, 
shall  not  be  colibidered  as  filed,  and 
shall  be  returned  to  the  aK>licant 

The  mm-Pedle^  lands  described 
above  are  subj^t  to  prior  Federal 
reserved  minei|i|l8.  The  prfor  Federal 
interests  are  h^by  segregated  to  ttie 
extent  diat  such  faiterests  will  not  be 
subject  to  appij^riation  under  the 
mining  laws  ui(tU  a  otice  pursuant  to  43 
CFR  2200.3(a)  {^issued. 

The  Desert  Land  Entry  applications  of 
Paul  Olsen  a-H783).  Cheryl  J.  Olsen  (I- 
15000),  Max  Ranson  (1-16249),  Marilyn 
R.  Clement  (1-21926).  and  Zane  Clement 
(1-21925)  on  thf  public  land  to  be 
exchanged  will  be  r^ected  vdien  this 
realty  action  becomes  die  final 
determination  p^  the  Department  of 
Interior. 

Detailed  infoMnation  concerning  the 
exchange,  inclikding  the  land  use  plan 
supporting  this!  Exchange  and 

is  available  for 
Falls  District  Office, 
Falls.  Idaho 


environmental 
review  at  the  Ii 
940  Lincobi  Ro 
83401. 

For  a  period  qf  45  days  interested 
parties  may  subknit  comments  to  the 
Idaho  Falls  Diot^ct  Manager  at  the 
following  addr^s:  District  Manager. 
Idaho  Falls  District  Office.  940  Lincobi 
Road.  Idaho  Fi^lls,  ID  83401. 

Dated  June  laj  t988. 

Lloyd  ILFaisuMk 

District  Manager. 

[PR  Doc.  88-13805  Filed  8-20-88;  8:45  am] 
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r.  Bureaff  of  Land  Management. 
Interior. 

ACTMMfcNotifiiUssaaBsaof  Land 
Exchaaga  Conveyance  DoctuBairt  and 


Order  Ptovidfaig  for  Opening  of  Pirf>lic 
Lands.  Nevada. 


:  This  notice  identifies  Federal 
and  non-Federal  lands  involved  in  a 
recently  completed  exchange 
transaction.  The  purpose  of  the 
exchange  was  to  acquire  non-Federal 
lands  within  the  Toiyabe  National 
Forest  having  hi^  pubbc  values.  The 
mineral  estates  in  Uie  Federal  and  non- 
Federal  lands  were  also  conveyed. 
mccnvE  oate:  July  21, 1988. 
FOR  FumMCR  mromiATiON  contact: 
Forest  Supervisor.  Toiyabe  National 
Forest  1200  Franklin  Way,  ^Mrks.  NV 
89431. 702-35S-S92. 


rMir  wroiiATioii  The 
United  States  issued  Patent  No.  27-«8- 
0010  to  The  Trast  for  Public  Land  on 
June  3, 1988,  for  the  following  described 
lands  pursuant  to  section  206  of  the  Act 
of  October  21, 1978  (43  U.S.C.  1716): 

Mount  Diablo  MaridBui.  Nevada 

T.  11 N.,  R.  23  R. 

Sea  1.  SV4SEV4: 

Sec.12.  WHNE^.  SEV4. 

The  atea  described  contains  320  acres  in 
Lyon  County,  Nevada. 

In  exdiange  for  these  lands,  die 
United  States  acquired  the  following 
described  lands  from  The  Triist  for 
Public  Land: 

Mount  Diablo  Meridian,  Nmrada 

T.15N.,R.19E.. 
Sec  3,  Lot  1  of  the  NWV4.  SWM. 

Hie  area  described  contains  240  acres 
in  Carson  City  County,  Nevada.  Titie  to 
the  non-Federal  lands  was  accepted  on 
June  3, 1988. 

The  values  of  the  Federal  lands  and 
the  non-Federal  lands  in  this  exchange 
were  appraised  at  $112,000.00  and 
$114,000.00,  respectively.  In  order  to 
equalize  values,  the  United  States  Forest 
Service,  Toiyabe  National  Forest  paid 
the  prt^onent  $2,000XMI. 

In  accordance  with  43  CFR  2200-d(c), 
the  lands  acquired  by  the  United  States 
are  hereby  transferred  to  the  Secretary 
of  Agriculture  as  part  of  the  Toiyabe 
National  Forest  and  are  subject  to  all 
the  laws,  rules,  and  regulations 
applicable  thereto. 

At  10:00  a.m..  on  July  21, 1988,  said 
lands  shall  be  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
national  forest  lands,  including  location 
and  entry  under  the  United  States 
mining  laws.  Appropriation  of  said 
lands  under  the  general  mining  laws 
prior  to  the  date  and  time  of  restoration 
is  unauthorized.  Any  such  attempted 
apprnpriatfon,  including  attempted 
adverse  possession  under  30  U.S.C 
sectlOB  36*  shaU  vest  no  fi^ita  agakist 
the  United  States.  Acta  required  to 


establish  •  location  and  to  initiate  a 
ri^t  of  possession  are  governed  by 
State  law  nidiere  not  in  conflict  with 
Federal  law.  Hie  Borean  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  righta  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

At  10:00  ajn.,  on  July  21, 1988.  tiie 
lands  acquired  by  the  United  States  in 
this  exchange  will  also  be  opened  to 
applications  and  offers  under  the 
mineral  leasing  laws. 
FtedWoif. 

ABBOciate  State  Director,  Nevada. 
[PR  Doc.  88-13884  FUed  8-a)-88;  8:45  am) 
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Nationaf  Park  Sarvica 

Concaisiofi  Contract  Majotlatloita} 
CIrda  Una-Statua  of  LlMrty  Farry,  Ine. 

AQENCv:  National  Paric  Service,  Interior. 
action:  Public  notice. 

SUMMAIIY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  contract  with 
Circle  Line-Statue  of  Liberty  Ferry,  Inc 
authorizing  it  to  continue  to  provide 
passenger  ferry  transportation  services 
for  the  public  at  Statue  of  Liberty 
National  Monument  New  York,  for  a 
period  of  fifteen  (15)  years. 

imcnvi  DATE  The  Fact  Sheet 
describing  this  opportunity  will  be 
released  to  the  public  in  the  near  future, 
and  ninety  (90)  days  will  be  allowed 
from  the  date  of  release  for  responses  to 
be  received. 

address:  Interested  parties  should 
contact  the  Regional  Director,  North 
AUantic  Region,  Boston,  Massadiusetto 
02109.  for  iirfonnation  as  to  the 
requirementa  oi  the  proposed  contract 

suaniMiNTARV  wpormahon:  This 
contract  renewal  has  been  determined 
to  be  categorically  excluded  from  the 
procedural  provisions  of  the  Nati(mal 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

llie  foregoing  concessioner  has 
performed  ito  obligations  to  the 
satisfaction  of  the  Seaetary  under  an 
existing  contract  whidi  wiU  expire  by 
limitation  of  time  on  March  31, 198Z,  and 
therefore,  pursuant  to  die  provisions  of 
section  5  of  the  Act  of  October  9, 1905 
(79  Stat  980;  16  U.S.C.  20),  is  entided  to 
be  ^ven  preference  in  the  renewal  of 
the  oootract  and  in  the  negotiatioBofa 
new  contract  as  defined  in  88  CFR  51.5. 

Hm  Secretary  will  oonaider  and 
evaluate  aD  proposals  received  as  a 
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result  of  this  notice.  Any  proposal,  i 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the 
ninetieth  (QOth)  day  following  the    I 
release  date  shown  on  the  cover  of  the 
Fact  Sheet  to  be  considered  and 
evaluated.  | 

HeriMrtS.Cablas.lr..  ' 

Regional  Director.  North  Atlantic  Region. 

Date:  May  31, 198& 
(FR  Doc.  8S-13921  FUed  6-2&-88: 8:45  am] 

MUMQ  COW  4310-7041 


Acadta  NatioiMl  Parte  AdviMry 
CoHMnisaion;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463. 86  Stat.  77a  5  U.S.C 
App.  1  Sec  10).  that  a  meeting  of  the 
Acadia  National  Park  Advisory 
Commission  will  be  held  on  Monday, 
luly  18. 1988. 

The  Commission  was  established 
pursuant  to  Pub.  L  99-420.  section  103. 
The  purpose  of  the  Commission  is  to 
consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters  , 
relating  to  the  managemoit  and 
development  of  the  Park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  meetuag  will  convene  at  the 
Mount  Desert  Island  High  School.  Eagle 
Lake  Road.  Rt.  233.  Bar  Harbor.  Maine, 
at  7M)  p.m.  to  consider  the  following 
agenda: 

1.  Accept  public  comments  on  the 
Acadia  National  Park  General 
Management  Han.  | 

2.  Old  business:  ' 

A.  Easement  located  on  Duck  Cove 
ftt>ok.  Town  of  Ttemont.  owned  by 
Maurianne  Adams. 

B.  Easoaent  located  on  Hogg  Island  in 
Frenchman's  Bay.  Town  of  Gouldsboro, 
owned  by  Montgomery  S.  Bradley. 

C  Easement  located  on  Sutton's 
Island.  Town  of  Cranberry  Isles,  owned 
by  Rebecca  Nussdorfer. 

3.  New  business:  General 
Management  Plan  status  report. 

4.  Proposed  agenda  and  date  of  next 
Commission  meeting. 

The  committee  meeting  is  open  to  the 
public.  Interested  persons  may  make 
oral/written  presentations  to  the 
Commission  or  file  written  statements. 
Such  requests  should  be  made  to  the 
official  listed  below  at  least  seven  days 
prior  to  the  meeting. 

Further  information  omceming  this 
meeting  may  be  obtained  from  the 


Superintendent.  Acadia  National  Paric. 
P.O.  Box  177.  Bar  Harbor.  Maine  04609. 

IMNrtS.CaUoo.lr.. 

Regional  Director. 

Date:  June  14. 1988. 
(FR  Do&  88-13822  Filed  e-aiMn;  8>15  am] 


National  RegMar  Of  HMorfc  Ptoeea; 

MotWIcallonofPendhigtloimnotlona. 

Colonido,etaL 

Nominatioiis  for  the  following 
properties  being  considered  for  listing  in 
the  National  Raster  were  received  by 
the  National  Paric  Service  before  June 
11.  igea  Pursuant  to  %  eai3  of  36  CFR 
I^rt  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  Nati(Mial  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service.  U.S.  Department  of  the  Interior. 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by  luly 
6.198a 

CwoiaSiMiU. 

Chief (rfRegiatration,  Nationai  Register. 

COLORADO 

OPooo  County 

Ramah.  First  Preebyterian  Church  ofRamoh, 
113  S.  Commercial  St. 

Montrooo  Cooaty 

MontTooe.  Lathrop.  /.  V.,  House.  718  Main  St 

KENTUCKY 

CoMwoii  County 

Prinoetcm.  Princeton  Downtown  Coaunerdal 
District.  Roughly  along  Main  St.  B.  and  W. 
Court  Sq.Sto. 

MARYLAND 

Harfbid  CouBly 

Darlington  vicinity.  Berkhy  School,  Caotletoo 
Rd..MD823 

MONTANA 

Vyiioatiaad  County 

HarioMTton  vidnity.  Milwaukee  Road 
Historic  KstriHt  S  end  of  Centra)  Ave. 

NEWIERSEY 

SttoooxCouBty 

^Mrta.  White  Deer  Plaza  »  Boardwalk 
District.  White  Deer  Plaia.  Winona  Pkwy, 
and  W.Shora  Trail. 

NEW  YORK 

BraooM  County 

Deposit  Stote  rfteoter.  )48  Fh»t  St 

MounoCounty 

Honeoye  Palls.  SL  John's  Episcopal  Otuich, 
llBpiiCf^Ave. 


Suffolk  County 

East  Hampton.  Briar  Patch  Road  Historic 

District  (Village  of  Bast  HampUm  MRA). 

End  of  Briar  Patch  Rd.  akag  Geoigica  IHmd 
East  Hampton.  Buell's  Lane  Historic  District 

(Village  t^East  HampUm  MRAh  47—114 

BuoU'oLa. 
Bast  Hampton.  East  Hampton  Vilhge 

Historic  District  (Boundary  Increase) 

(Village  of  East  Hampton  MRA). 

Northeastward  akng  Main  St  to  Newton 

La.  and  Soutfawestwaid  along  Ocean  and 

Lee  Avoo.  and  Pond  La.  to  Hedges  La. 
East  Hampton.  Egypt  Lone  Historic  District 

(Vilhge  of  Bast  Hampton  MRA).  Ill,  117, 

andUSE^yptLa. 
East  Hampton.  Jericho  Historic  District 

(Village  of  East  Hampton  MRA).  Montauk 

Hwy. 
East  Hampton,  Jones  Road  Historic  District 

(Village  of  East  Hamptm  MRA).  Along 

Jcmeo  Rd.  from  Apaquogue  Rd.  to  LiUy 

Pond  La. 
Bast  Hampton.  North  Main  Street  Historic 

District  (Village  of  East  Hampton  MRAk 

N.  Main  St 
East  Hampton,  Pantigo  Road  Historic  District 

(Village  of  East  Hampton  MRA),  Akmg 

Pantigo  Rd.  from  Egypt  La.  and  Accabonac 

Rd.  to  Amy's  La. 
Fanningville,  Bald  Hill  Schoolhouse. 

Hwseblock  Rd. 

Toopkins  County 

Ithaca,  Clinton  Hall.  108—114  N.  Cayuga  St 

TENNESSEE 

GOasCounty 

Pulaski  vidnity,  Whitefield,  C(^kmd. 
House,  Bee  Line  Hwy. 

Haywood  County 

Brownsville,  Hutchison,  Joshua  K.,  House, 
124  N.  Church  Ave. 

MoolgoaMnr  County 

Claiksville,  Drone— Foust  House,  319  Home 
Ave. 

VnCIMA 

HaHfax  County 

Vtov\idmBt.OldProndmioePresbyterkm 
Church.  VA  824. 

(FR  Doc.  88-13823  FUed  8-2IM8: 8:45  am] 
t  COOe  4t1S-7»« 


INTERSTATE  COMMERCE 
COMMISSION 

{Docket  Na  AB-2M  (8ub4to.  •)] 

SorthareRatwy  Co;  Abandonment, 
DMaboro  to  Murphy,  NC;  FMhiga 

The  Commission  has  issued  a 
Decision  and  Colificate  of  bterira  Trail 
Use  or  Abandonment  authorizing 
Soudiem  Railway  Cmnpany  either  to 
discontinue  service  (If  an  liiterte  IVall 
Use  Agreement  is  readied)  and  abandon 
(when  the  htnte  IMI  Use  Agreement 
terminates)  or  to  abaadon  (If  aa  Interim 
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Trail  Use  Agrqwnent  is  not  reached)  ito 
66.2-inile  rail  Vae  between  Dillsboro 
(milepost  T-4^6)  and  Muiphy,  NC 
(milepost  T-llii2).  in  Jackaon,  Swain. 
Graham  and  Otendiee  CcNmties.  NC.  In 
addition  to  enyironmental  conditions, 
the  CommissicU  also  imposed  interim 
trail  use  and  p^blic  use  conditimia.  The 
Decision  and  Certificate  will  become 
effective  30  da^  after  this  publication 
unless  tiie  Coiiinission  also  finds  ttiaL- 
(1)  A  financiallTiesponsihle  person  has 
offered  finanrawl  assistance  (throu^ 
subsidy  or  puh:iia8e)  to  enable  the  rail 
service  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fiilly 
compensate  thiei  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
on  the  applica«^  no  later  than  10  days 
&t>m  pubUcati^  of  this  notice.  The 
following  notati>n  must  be  typed  in  bold 
face  on  tiie  lovr^r  left-hand  comer  of  the 
envelope:  "Rail  Section.  AB-CffA."  Any 
offer  previouslyi  made  must  be  remade 
within  this  10-^^y  period. 

Information  pbd  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  co^^ined  in  40  U.S.C  10905 
and49CFRll$f27. 

Decided:  lone  jif.  1988. 

By  the  Commi^on,  Chaimisn  Gradiatn. 
Vice  Chainnan  ^dre,  Ckiinmiaaioners 
Sterrett,  Simmooiik  and  Lainlmley. 
Noteta  R.  McGe4| 
Secretary. 
[FR  Doc.  88-139as  Filed  6-2&-88;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employmenl  and  Training 
Administration 

Determinafllona  Regarding  Eligibilty 
To  Apply  for  WbrtMr  Adjustraant 
Assistanes;  AiHiin  SuprsflM,  Ine^  St  aL 

In  accordande  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  lUabor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apti^  for  adjustment 
assistance  issaje)d  during  the  period  June 
e.  19e8-Jnne  lOi  1968.    : 

fai  order  for  as  affirmative 
deternrinadont^benrndeanda    - 
certification  of  Idhgjbffity  to  apply  for 
adjustment  assUtanoe  to  be  iaraed.  each 
l^^idity  leqidraiaents  of 
I  Act  must  be  met 
Scant  nasiber  or 
.     .  .     ../ workers i»^ tfae  :  ■ 

woikBrs'  fiia,  iu  an  appnvii^a 
sabdiyisioatfNnor.  have  become  totally 
or  partiaUy  aepfirated. 


ofdieytivp 
sectioii  222  p! 
(1)  That  a  s 
proportion  of 


(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appro|»iate«ubdivisicMi  have 
contributed  important^  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  eadi  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  inq>orts  did  not 
contribute  fanportantly  to  worker 
separations  at  the  firm.    . 

TA-W-2a  5ai:Aivm/Supmme.  Inc.. 

PnacetOB,KY 
TA-W-20. 57S:Amstar  Sugar  Coip.. 

Bunker  Hill  R^'nery,  Charles  town. 

MA  • 

TA-W-20. 607:  Cbria  Craft,  Industrial 
Products.  Trenton,  NJ 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-20. 606;  Blue  Diamond  Coal  Co., 
Justus  Mines,  Steams,  KY 
U.S.  imports  of  coal  are  negligible. 

TA-W-2a  506;  Haven-Busch  Co.. 
Grandville,  MI 

U.S.  imports  of  fabricated  structural 
steel  declined  absolutely  and  relative  to 
domestic  shipments  in  1987  compared  to 
1986. 

TA-W-20. 567;  CenteHine  Metal        . 
Products,  Roseville,  MI 

Increased  imports  did  not  cimtribute 

importantly  to  workers  separations  at 
the  firm. 

TA-W-20. 624;  Island  Creek  Coal  Co., 
GauIeyDiv.,  CraigsviUe.  WV 

U.S.  imports  of  steam  coal  and    - 
netalluigical  coal  re  negligible. 
TA-W-20. 678;  Red  Fork  Drilling.  Inc., 
Seminole.  OK 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  die  1>ade  Act  of 
1974. 

TA-W-20, 639;  Elite  Wireline.  lac, 
Skiatook,  OK 

The  wdricers'  firm  does  not  produce 
an  artide  as  required  for  certification 
under  section  222  of  the  Tkade  Act  of 
1974. 

TA-W-aa  622:  Complete  Auto  TWinaiC 
lac  GncinaatL  OH 
Hie  wiHkars'  firm  does  not  ptodaca 
an  article  as  required  for  certoteation 
under  sectkm  222of  ttal^ada  Act  of 
1974. 


TA-W-^.  626:  Kitt  Energy  Corp.. 
Fredericktown.  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

Affirmative  Determinatioos 

TA-W-20. 657:  General  Electric  Co.. 
Cathode  Roy  Tube  Operations. 
Syracuse.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  2. 
1967  and  before  December  31, 1968. 

TA-W-20. 564;  Brake  Systems,  Inc. 
Stratford.  CT 

A  certification  was  issued  covering  all 
woricers  separated  on  or  after  March  21. 
1987. 

TA-W-^e.  615;  Maxas  Exploration 
Company,  Mid  Continent  Div.. 
Amarillo.  TX 

A  certification  was  issued  covering  all 
woricers  separated  on  or  after  April  4, 
1967. 

TA-W-20. 615A:  Maxus  Exploration 
Company,  Mid  Continent  Div., 
Canadian,  TX 

A  certification  was  issued  covering  all 
woricers  separated  on  or  after  April  4, 
1967. 

TA-W-20. 615B;  Maxua  Exploration 
Company.  M'd  Continent  Div.. 
SunrayiTX  , 

A  certification  was  issued  (»vering  all 
workers  separated  on  or  after  April  4, 
1987. 

TA-W-20. 615C:  Maxus  Exploration 
Company.  Mid  Continent  Div., 
Pampa.TX 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  April  4, 

1987. 

TA-W-20, 615D:  Maxus  Exploration    ' 
Corhpany,  Mid  Continent  Div.. 
Spearman.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  4, 
1987. 

TA-W-20. 615E:  Maxua  Exploration 
Company.  Mid  Continent  Div..  Fort 
Smith.  AR 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  4. 
1967. 

TA-W-20. 6ISFi  Maxua  Exphratioa 
Company,  Mkt  Coatiaeat  Div., 
Plaina,KS    ■  ■       - 

A  certificatioh  was  issaed  covering  aD 
workers  separated  oo  or  after  i^iril  4, 
1967. 

I  hereby  certify  that  the 
aforemebtieiied  determinations  were 
issued  during  %e  period  June  0, 196S- 
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June  la  1968.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor,  601 D  Street  ^|W.. 
Washington,  DC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  June  14, 1988. 
Muvin  M.  Foolu. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  88-13871  Filed  6-20-88: 8:45  am 

BlUJiia  CODE  4S1».30-M 

InvMHgaiiom  Regarding 
Cartifiartlons  of  Eligibility  To  Apply  for 
Woricar  AdiiwtinMit  AssManco;  BM  HNI 
andA8aoclataa,rtal. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
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Petitioner  Union/Wtxfcen/Fvm 


BW  H«  a  Astodaiee  (Wortcais) 

Qewwrtar  PrMing  A  FiniaMng  Ca  (MPEA).. 

Eaton  Corporation  (USWA) 

Emenon  Contact  On.  (UAW) 


Federal  Stool  a  Wire  Corporation  (Compwiy).. 


Meal  BMic  Muefeies.  Inc.  (Company).. 
Lipe  Corporation  (USWA) 


London  Fog  (ACTWU) 

NL  Acme  Tool  OMeU.  mc.  (WorlMre)- 
Ownea  linoia-TV  Producta  (GMPP) ..... 
Z.  Sportewoai  Limitod  (H.GWU) 


(FR  Doc  88-73872  Filed  6-20-48;  8:45  am] 


Occupational  Safety  and  Health 
AdrnMalration 

Federal  Adviaory  Council  on 
Occupational  Safety  and  HeaMi; 


Notice  is  hereby  given  that  the 
Federal  Advisory  Coimcil  on 
Occup«tional  Safety  and  Health, 
established  under  section  1-5  of 
Executive  Order  12196  of  February  26, 
1980.  published  in  the  Federal  Register, 
February  27, 1980  (45  FR  1279),  will  meet 
on  July  13, 1968,  starting  at  10:00  a.m.  in 
Room  S4215  ABC,  of  the  Frances  Perkins 
Department  of  Labor  Building.  200 
Constitution  Avenue  NW.,  Washington. 
DC.  Hie  meeting  will  be  open  to  the 
public. 

The  agenda  provides  for 

LCaUtoOider 


of  the  TMde  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2.  of  the  Act  Hie  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  wUdi  total 
or  partial  separations  began  or 
threatened  to  begin  and  die  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  die  investigations  may 
request  a  public  hearing,  provided  such 

Appendix 


Longview,  TX 

Ctewwaler,  SC~. 

GalMin,  TN 

Mt  Starling,  KY.. 


Cleveland.  OH. 

Ada.  OK. 

Syracuae,  NY.„. 


TN 

Houalon,  TX 

Columtiua.  0H.„ 
Boaton.  MA 


6/13/88 
6/13/88 
6/13/88 
6/13/88 

6/13/88 

6/13/88 
6/13/88 

6/13/86 
6/13/88 
6/13/88 
6/13/86 


n.  Approval  of  Minutes  of  January  13, 1968 

Meeting 
IIL  Appointmenta  to  FACOSH 

IV.  Election  of  Vice  Chainnan 

V.  Subcommittee  on  Federal  Acddent 

Reporting  Syatem'a  (FARS)  Propoaed 
Presidential  Injury /Dlness  Reduction 
Goal  After  FY  1988 

VI.  Update  on  the  Federal  Hazard 

Communication  Program 
Vn.  Preliminary  Pro9«m— Forty-third  Annual 

Federal  Safety  and  Health  Conference 
VUL  Update  on  the  OfBce  of  Workos' 

Compensation  Programs'  (OWCP) 

Reporting  Change»— "Firat  Aid  Cases'' 
DC  New  Buainess 
X.  Adjournment 

The  Council  welcomes  written  data, 
views  or  comments  concerning  safety 
and  health  programs  for  Federal 
employees,  including  comments  on  the 
agenda  items.  All  such  submissions 
received  by  dose  of  business  July  6, 
1988.  will  be  provided  to  the  members  of 
the  Council  and  included  in  the  record 
of  the  meeting. 

The  CouncS  will  consider  oral 
presentations  relating  to  agenda  items. 


request  is  filed  in  writing  with  the 
Director.  Office  of  Tirade  Adjustment 
Assistance,  at  tbe  address  shown  below, 
not  later  dian  July  1. 196a 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matta  of  the  faivestigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  duin  July  1, 1968. 

The  petitions  filed  in  this  case  are 
available  lot  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Tkeining 
Administration,  U.S.  Department  of 
Labor.  601 D  Street  NW..  Washington. 
DC  20213. 

Signed  at  Washington.  DC  this  13th  day  of 
Iunel9B& 

Marvin  M.Fooks. 

Director.  Office  of  trade  Adjustment 
Assistance. 


Dale  of 


6/1/68 
6/2/88 

5/31/88 

6/2/88 

5/20/88 
6/2/88 

6/6/86 
6/1/86 
6/1/88 
6/2/88 


Na 


20,720 
20.721 
20,722 
20.723 

20,724 

20.72S 
20,726 

20,727 
20,726 
20,729 
20,730 


Crude  ol. 
rraiang  ckivi. 
Bntoandade  unHa. 
Oiahanahan  and  taah  oon^ 


Ralraad    bolta,    nuta    and 


Heavy    dMy    cluichea    for 
toicha. 


Downhole  driNng  aquipmerM^ 
TV  pldura  tube  I 


Persons  wishing  to  orally  address  the 
Council  at  the  meeting  should  submit  a 
written  request  to  be  heard  by  close  of 
business  July  8, 198a  The  request  must 
include  the  name  and  address  of  the 
person  wishing  to  appear,  die  capacity 
in  which  appearance  will  be  made,  a 
short  summary  of  the  intended 
presentation  and  an  estimate  of  the 
amount  of  time  needed. 

All  communications  regarding  this 
Advisory  Council  should  be  addressed 
to  John  E.  Plummer.  Director.  Office  of 
Federal  Agency  Programs.  Department 
of  Labor,  OSHA.  Ftances  Perldns 
Building,  200  Constitution  Avenue  NW.. 
Room  N3112.  Washington.  DC  202ia 
telephone  (202)  52»-«329. 

Signed  at  Waahington,  DC  thia  15th  day  of 
Iunel98& 

John  A.  i^aodaipaas. 

Assistant  Secretary. 

[FR  Doc.  88-13874  Filed  6-20-88:  ft48  am) 
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Advieory  Qourail  on  Employee 
Welfare  and  PeMon  Benefits  Piene; 


Pursuant  to  section  512  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERI^).  29  U.S.C.  1142,  a 
meeting  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  on  Tuesday.  July  12. 
1988,  Room  N-5497B.  U.S.  Department  of 
Labor  Building.  Iliinl  and  Constitution 
Avenue  NW..  WiElshington.  DC 

The  purpose  o^ithe  meeting,  which 
will  b^in  at  9:30  k.m.,  is  to  consider 
items  listed  beloMr  and  to  invite  public 
comment  on  fuiy  sspect  of  the 
administration  of  ERISA. 

1.  General  BusUiess  of  the  Advisory 
Council. 

2.  Status  report  of  the  Access  to 
Health  Work  Group. 

3.  Status  report  of  the  Retiree  Health 
Work  Group. 

4.  Status  report  of  the  415  Limit 
Committee. 

5.  Discussion  Q^  draft  report  of  the 
Reporting  and  Dflclosure  Work  Group. 

6.  Open  Discu$^ion  of  Special  Issues: 

(a)  National  Retirement  Income 
Policy. 

(b)  Other.         > 

7.  Statements  nom  the  PubUc. 
Members  of  thiQ  public  are  encouraged 

to  file  a  written  •fatement  pertaining  to 
any  topic  concertling  ERISA  by 
submitting  20  copies  on  or  before  July  7, 
1988,  to  William  B.  Morrow,  Deputy 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Dep&rtinent  of  Labor, 
Room  N-5677. 200  Constitution  Avenue 
NW..  Washingtoii  DC  20210.  Individuals 
wishing  to  addreitJB  the  Advisory  Council 
should  forward  tlieir  request  to  the 
Deputy  Executiv^i  Secretary  or 
telephone  (202/5l2i3-^53).  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record. 

Organizations  or  individuals  may  also 
submit  statement!  for  die  record  without 
testifying.  Twenty  (20)  copies  of  such 
statements  should  be  sent  to  the  Depufy 
Executive  Secretary  of  the  Advisory 
Council  at  the  ab^ve  address.  Papers 
will  be  accepted  !4nd  included  in  the 
record  of  the  meeting  if  received  on  or 
before  July  7, 1988. 

Signed  at  Washington,  DC  tliis  16th  day  of 
June  1968. 

David  M-Walkar. 

CPA,  AMsiatnnt  SeoPetary  for  Pension  and 

Welfare  Benefit  Adtninistration. 

[FR  Doc  68-13SG6  Plied  6-20-68;  8:45  am] 


Wage  and  Hour  DIvialon 

EHen  Delva,  Sony  Constant,  Sauvener 
Dorce,  RenoM  MahoHere,  and  Roger 
Celeelln,  Petitioners;  Proeeedbigs  To 
Peteiinlne  Fair  Value  or  neasonabis 
Coet  of  FacMties  Furnished  to 
Employees 

Pursuant  to  authority  in  section  3(m) 
of  the  Fair  Labor  Standards  Act  of  1938 
(29  U.S.C  203(m)).  Reorganization  Plan  6 
of  1950  (3  CFR 1949-53  Comp.,  p.  1004), 
Secretary's  Order  16-75  (40  FR  55913), 
Employment  Standards  Order  No.  78-1 
(43  FR  51480),  Secretary's  Order  1-81  (46 
FR  28048),  and  29  OH  531.4  and  531  J. 
the  Admhiistrator  of  the  Wage  and  Hour 
Division,  on  the  petition  of  Legal  Aid 
Bureau.  Inc.  on  behalf  of  five  migrant 
farmworkers,  proposes  to  determine  the 
"fair  value"  or  "reasonable  cost"  of  the 
housing  and  other  facilities  customarily 
furnished  to  the  employees  of.  Otamot, 
Inc.,  L  ft  E  Farms,  Inc.,  Charies  Fisher, 
and  Ehno  Dryden. 

The  Administrator  has  decided  that  a 
hearing  at  which  ail  interested  parties 
will  have  the  opportunity  to  present 
pertinent  information  is  appropriate. 

Opportunity  will  be  provided  for 
interested  persons  to  make  oral 
presentations  of  data,  views,  or 
arguments  before  an  Administrative 
Law  Judge  appointed  under  5  U.S.C. 
3105.  at  die  Government  Office  Building, 
Room  106,  Route  50  and  North  Division 
Streets,  Salisbury.  Maryland,  at  10:00 
ajn..  July  18. 1988.  Participants  should 
report  direcdy  to  the  above-specified 
location  at  the  designated  time. 

Pertinent  data  relate  to  the  cost  of 
furnishing  lodging  and  other  facilities  to 
the  employees.  Data  relating  to  lodging 
should  include  in  an  organized  form 
such  information  as  the  operating 
expense  of  the  lodging  furnished  to  the 
employees  (gas,  electric  sewage,  water, 
etc.),  die  annual  depreciation  claimed 
for  tax  purposes,  real  estate  taxes  paid 
and  how  assessed,  invoices  bom 
maintenance  e^qwnditures,  numbers  of 
employees  engaged  in  maintenance  of 
the  lodging,  and  number  and  types  of 
vehicles  used  to  maintain  the  lodging. 

Notice  of  intention  to  appear  should 
be  filed  with  die  Office  of 
Administrative  Law  Judges,  U.S. 
Department  of  Labor,  1111 20th  Street 
NW..  Washington.  DC  20036.  not  later 
than  July  11. 1968.  with  copies  served  on 
Legal  Aid  Bureau.  Inc..  Lower  Eastern 
Shore  Office.  Ill  High  Street.  P.O.  Box 
4116.  Salisbury,  Ma^land  21801.  and  die 
Office  of  die  Solicitor.  U.S.  Department 
of  Labor,  14480  Gateway  Buil(ting,  3535 
Market  Street  Miiladelphia. 
Pennsylvania  19104 


Interested  persons  may  submit  written 
data,  views,  or  arguments  pertinent  to 
this  question  by  mail  to  the  Office  of 
Adndnistrative  Law  Judges.  U.S. 
Department  of  Labor,  1111 20th  Street 
NW.,  Washington.  DC  20036.  Such 
materials  must  be  received  not  later 
dian  July  11, 1988. 

All  persons  making  oral  presentations 
shall  be  subject  to  cross  examination  by 
counsel  for  Leagal  Aid  ^ireau.  Inc.. 
counsel  for  the  above-nuned  employers, 
and  counsel  for  the  Secretary  of  Labor. 
The  Administrative  Law  Judge  shall 
govern  the  course  of  the  proceeding, 
limit  presentations  to  relevant  matters, 
govern  the  content  of  the  record,  have 
disciplinary  power  to  exclude  persons 
fiom  the  room  w^ere  oral  presentations 
are  made,  and  see  that  the  proceedings 
are  stenographically  reported  and 
transcripts  made  avaUable  to  persons 
participating  upon  payment  of  fees 
therefore.  The  Administrative  Law  Judge 
shall  certify  the  record,  together  with 
his/her  recommended  findings,  to  the 
Administrator  for  consideration  of  all 
relevant  matters  presented  and 
resolution  of  the  issues. 

So  that  all  parties  will  have  an 
opportunity  to  present  their  arguments 
before  the  Determination  is  issued, 
exceptions  to  the  recommended  decision 
of  the  Administrative  Law  Judge  should 
be  filed  with  Paula  V.  Smith. 
Administrator,  Wage  and  Hour  Division, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210,  within  30  calendar  days  of  the 
Judge's  decision.  Responses  to  the 
exceptions  may  be  sumitted  within  45 
days  of  the  date  of  the  Judge's 
recommended  decision. 

Upon  publication  of  this  notice  each 
of  the  above-named  employers  shall 
notify  their  employees  of  the  place,  date, 
and  purpose  of  the  hearing  hereby 
announced,  by  posting  a  copy  of  this 
notice  in  a  conspicuous  place  on  the 
premises  of  each  of  the  facilities  in 
whidi  their  employees  are  housed 

Signed  at  Washington,  DC  diis  Mth  day  of 
June,  1666. 

Paula  V.  Srailh. 

Administrator. 

(FR  Doc.  68-13875  FUed  6-20-86: 6:45  am] 
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nauohal  archives  and  records 
administration 

Records  Schedules:  AvaHabNItv  Mid 
RsQuest  for  Commsnts 

AQINCV:  National  Archives  and  Records 
Administration.  Office  of  Records 
Administration. 


MTKNt  Notice  of  availability  of 
propoaed  reoorda  acbedulea;  request  for 
commenta. 
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r:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  fm 
records  disposition  authority  (recoida 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  reonrds  lacking 
administrative,  legal,  researdi.  or  other 
value.  Notice  ia  published  for  records 
schedules  that  (1)  propoae  the 
destruction  of  recwda  not  iH«viously 
authorized  for  disposal  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  dispMak  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C  3303a(a). 
DATE  Requesta  for  copies  must  be 
received  in  writing  on  or  before  August 
5, 1968.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  sulnnit  comments. 
Nnnwii.  Address  requests  for  single 
copies  of  sdiedules  idoitified  in  this 
notice  to  the  Records  ApfMniaal  and 
DiqxMition  Division  (NDt).  National 
Ardiives  and  Records  Administration, 
Washington.  DC  20M&  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  mnnber  appears  in  parenthMes 
immediately  after  the  name  of  the 
requesting  agency. 


:Each 

year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  fifan. 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  recoids  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retenticm. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  Oat  takes 


into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  Uie 
Federal  agencies  and  their  subdivisions 
requesting  disposition  autiiority. 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal,  llie 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  F^irther  information  about 
the  di^Msition  process  will  be  furnished 
to  each  requeater. 

SchaddaaPanding 

1.  Department  of  the  Army,  U.S.  Aimy 
Intelligence  and  Securify  Command 
(Nl-AU-88-05).  Records  related  to 
persoimel  in  the  Military  Intelligence 
Excepted  Career  Program. 

2.  Department  of  the  Navy  (Nl-71-88- 
1).  Houaekeeping  records  of  the  Bureau 
of  Yards  and  Docks,  ca.  1945-50  (files 
dealing  with  historicaUy  significant 
poUcies  and  programs  are  permanent). 

3.  United  States  Coast  Guard  (Nl-28- 
88-3).  Child  care  centers  administrative 
records. 

4.  Farm  Credit  Administration. 
Records  and  Rroiects  Division  (Nl-103- 
88-5).  Piles  of  personnel  actions  relating 
to  diief  executive  officers  of  Farm 
Credit  System  faistitations. 

5.  National  Center  for  Healtfi  Services 
Research  (NCHSR).  Public  Health 
Service  (PHSJ  (Nl-90-^8-3).  Input  forms, 
woridng  files,  documentation,  and  data 
bases  for  die  National  Medical 
Expenditore  Survey  (NMES)  (sdwdule 
provides  for  permanent  retention  of  the 
documentation  and  public  use  data 
base). 

&  United  States  brfbimation  Agency 
(N1-30MS-2).  PadHtative  records 
relating  to  die  International  Marketing 
Institute. 

Dated:  Jime  14,  ige& 
DoaW.vnboa. 
Archivist  of  the  United  SloteM. 
(PR  Do&  aS-138M  Filed  6-40-88:  MS  am] 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMIMSnUTION 

[8S-C2] 

NASA  Advtoory  Coupdi  (NACk 
AeranautfMAdvleoryComniiltlMi    .: 

AOENCv:  National  AenmantJ^  ttiidl  - ' 


ACTION:  Notice  of  meeting. 


v:  la  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautica  and  Space  Administration 
announces  a  forthouning  meeting  of  die 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee. 

Date  and  Time:  July  13. 1968. 8  a.m.  to 
5  p.m. 


I  National  Aeronautics  and 
Space  Administration.  Room  625. 
Federal  Office  Building  ICffl. 
Washii^ton.  DC  20546. 


ikTiON  contact: 
Ms.  loenne  Teague.  Office  of 
Aeronautics  and  ^ece  Tedmology. 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20540. 
202/453-2775. 


Space  Administration. 


rARV  wmnimation:  The 
NAC  Aeronautics  Advisory  Commitiec 
(AAC)  was  established  to  provide 
overall  guidance  to  the  GNEBce  of 
Aeronautics  and  ^ce  Technology 
(OAST)  on  aeronaotiGs  research  and 
technology  activities.  The  Committee, 
chaired  by  Mr.  Robert  B.  Ormaby.  is 
comprised  of  23  members.  The  meeting 
will  be  open  to  the  public  up  to  the 
seating  capacify  of  the  room 
(approxhnatdy  40  persona  faidudii^  Uie 
oomdttse  memben  and  other 
participants). 

Type  of  Meeting:  Open. 

Agenda 

July  13. 1988 

8  ajn.— Opening  Remarks. 

ftao  SA^-Piscal  Year  00  Proposed 

Bodget  and  New  Initiatives. 
10:30  p.m.— Committee  Discussion. 

1  p.m.— Ad  Hoc  Review  Team  Status 
Reports. 

2  pjn.— Discussion  of  Manpower 
Requirements  Study. 

3  pjn.— Discussion  of  New  Study 
Topics. 

3:45  pjD^— Discussion  of  November  1988 
AAC/ Aerospace  Research  and 
Technology  S<ibcommittee  Meeting. 

4:30  pan.— Summary  Discussions. 

5  p.m.— Adiourn. 

AnnBtadlay. 

Adviaory  Coi^mitteeM&iHaglmnt  Officer,  '"■ 

National  Aeronautica  and  Space    '       ■■■■■' 

Administniioa.''  .h«v  .'■  •.:ij. .-i*..-  ' 

lunelSiWte''' -•'^'    '•'•'    f--:   •       '•* 
(PR  Doc.  ^ane  Fi/ed'&-9^iM&  aaia  ' . 

^M     -''■— —      ^      -*       '      '    '     •■         #!      -*       .         ■••      •( 
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oMMIUrCIIC 


AppHcMions  Rsosivi 
tarcBcCbn— rwMow 


Ad  of  1978 


AQENCV:  National  Science  Foundation. 
action:  NoticS  of  Pennit  Applications 
Received  Und*t  the  Antarctic 
Conservation  ^t  of  1978,  Pub.  L  g&-541. 


:  The  National  Science 
Foundation  (NJStn  ia  required  to  publish 
notice  of  appUcations  received  to 
conduct  activities  regulated  under  the 
Antarctic  ConMrvation  Act  of  197&  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
Title  45,  Part  670  of  the  Code  of  Federal 
Regulations. 

DATES:  Interested  parties  are  invited  to 
submit  written!  4ata,  comments,  or  view 
with  respect  to  these  permit  applications 
by  July  18, 198^.  Permit  applications  may 
be  inspected  b^  interested  parties  at  the 
Pennit  Office,  address  below. 
ADORESS:  Comments  should  be 
addressed  to  Pie^it  Office,  Room  827, 
Division  of  Pol^  Programs.  National 
Science  Found^on.  Washington,  DC 
20550. 

KM  nmTNcii  MvoRMATiON  contact: 

Charles  E.  Mydn  at  the  above  address 
or(202)357-79$jl. 


FAIN  INTOIIATION.  The 
National  Scienns  Foundatibn,  as 
directed  l>y  the!  Antarctic  Conservation 
Act  of  1978  (Pi^.  L  95-541).  has 
developed  regitHations  that  imi^ement 
the  "Agreed  Manures  for  the 
Conservation  ol  Antarctic  Fauna  and 
Flora"  for  all  UiUted  States  dticens.  The 
Agreed  Measutes,  developed  in  1964  by 
the  Antarctic  Ttieaty  Consultative 
Parties,  recomi^nded  estabUriunent  of 
a  permit  systequfor  various  activities  in 
Antarctica  and  designation  of  certain 
mammals  and  ^rtain  geographic  areas 
as  requiring  spttial  protection.  The 
regulations  establish  such  a  pennit 
system  and  des^nate  facially 
Ftotected  AreaH  and  Sites  of  S^)ecial 
Scientific  Inter^t  The  r^oktions  may 
be  found  at  Htl^  45.  Part  670  of  the  Code 
of  Federal  Regulations.  Copies  are 
available  from  |l^  Natfamal  Science 
Foundation. 

The  purpose  kif  die  r^ulations  is  to 
conserve  and  pnted  ttie  mammals, 
birds,  and  plank^  of  Antarctica  and  the 
ecosystem  upon  wbkh  they' depend.  To 
that  end,  unless  the  foUowbig  activities 
are  specifically  authorized  by  permit,  it 
is  unlawful: 

•  To  take  any  mammal  or  bird  native 
to  Antarctica  (f  ote  that  "take"  means 
"to  remove,  hafisa.  molest,  hatm. 
pursiie.  huffi.  sl^t.  Wound,  Idll.  trap, 
capture,  restrain,  or  tag"  any  native 


mammal  or  bird  or  to  attempt  to  engage 
in  such  conductVf 

•  To  collect  any  plant  native  to 
Antarctica  in  specially  protected  areas 

•  To  enter  any  ^ledally  Protected 
Area  or  certain  Sites  of  Special 
Scientific  Interest 

•  To  import  into  or  export  from  the 
United  States  any  mammal  ot  bird 
native  to  Antarctica  or  any  plant 
collected  in  a  ^ledally  Protected  Area 

•  To  introduce  to  Antarctica  any  non- 
indigenous  plant  or  animal. 

The  Antarctic  Conservation  Act  of 
1978  mandates  civil  and  criminal 
penalties  for  noncompliance  with  the 
regulations. 

All  mammals  and  birds  normally 
found  in  Antarctica,  excluding  whales 
regulated  by  the  International  Whaling 
Commission,  are  designated  as  native 
mammals  or  native  birds.  Activities 
involving  these  mammals  or  birds 
require  a  pennit  Areas  of  outstanding 
ecological  interest  are  designated  as 
Specially  Protected  Areas.  No  one  may 
enter  these  areas  or  collect  any  native 
plants  in  these  areas  without  a  permit 
Areas  of  unique  scientific  value  that 
need  protection  bom  interference  are 
designated  as  Sites  of  Special  Scientific 
Interest  Entry  into  certain  of  these 
areas  without  a  permit  is  prohibited. 

The  permit  system  is  described  in  the 
regulations.  To  obtain  a  permit  eadi 
applicant  must  provide  the  scientific 
names  and  numbers  of  native  mammals 
or  birds  to  be  taken,  including  age,  size, 
sex.  and  condition  (e.g..  pregnant  or 
nursing)  or  the  sdent&c  names  and 
numl>ns  of  native  {dants  to  be  collected 
in  a  ^)ecially  Plotected  Area.  Each 
applicant  most  include  a  complete 
description  of  die  location,  the  time 
period,  and  die  manner  of  taking  or 
collecting  specimens.  If  the  specimens 
are  to  l>e  imported  into  the  United 
States,  the  aiqilicant  must  also  indicate 
the  ultimate  disposidon  of  die  materials. 

Pennits  for  taking  or  collecting 
mammals,  birds,  or  plants  will  be  issued 
by  die  Director  of  tbe  National  Science 
Foundatf  on  or  his  designated 
representative.  Each  pennit  will  be 
evaluated  in  terms  of  the  objectives  of 
the  Antarctic  Gonservation  Act  that  is. 
die  conservation  and  protection  of 
antarctic  flora  and  feuna  and  die 
antarctic  ecosystem.  Permits  issued 
under  diese  rMulations  (or  copies  of 
them)  must  be  held  in  the  possession  of 
those  authorized  to  engage  in  a 
permitted  action.  The  permits  must  be 
dUsplayed  upon  request  to  any  person 
responsible  for  enforcing  the 
regiilations. 

Anyone  who  knowlingly  commits  an 
act  prohibited  by  the  Antarctic 
Conservation  Act  of  1978  is  liable  to  a 


civil  penalty  of  up  to  $10,000  for  each 
violation.  If  the  violatton  was  committed 
without  knowledge  of  the  regulations, 
the  fine  will  not  exceed  $5,000.  Criminal 
penalties  for  willful  violation  of  the 
regulations  may  involve  a  fine  of  up  to 
$10,000  and/or  imprisonment  for  not 
more  than  1  year. 

The  Antarctic  Conservation  Act  of 
1978  does  not  supersede  the  Marine 
Mammal  Protection  Act  the  Endangered 
Species  Act  or  the  Migratory  Bird 
Treaty  Act  Permit  applications 
involving  native  mammals  or  native 
birds  covered  by  these  acts  will  be 
forwarded  by  NSF  to  die  agencies  that 
administer  them.  If  a  proposed  activity 
involves  approval  under  more  than  one 
law,  then  the  activity  must  satisfy  the 
conditions  of  all  applicable  laws  or  a 
permit  cannot  be  granted.  Even  if  a 
permit  is  approved  by  other  appropriate 
agencies,  the  Director  of  the  National 
Science  Foundation  still  must  decide 
whether  to  issue  a  permit  according  to 
the  requirements  of  the  Anterotic 
Conservation  Act  of  1978. 

The  applications  received  by  the 
National  Science  Foundation  are  as 
follows: 

1.  Applicant 

Wayne  Z.  Trivelpiece,  Point  Reyes 
Bird  Observatory,  4000  Shoreline 
Highway,  Stinson  Beach,  California 
94970. 

A.  Activity  for  Which  Pennil  Requested 

Taking;  Import  into  U.S.A.:  Enter  Site 
of  Special  Scientific  Interest  The 
applicant  is  conducthig  a  stody  of  the 
behavioral  ecology  and  population 
biology  of  Adelie.  Gentoo  and  Chinstrap 
penguins  and  die  interactions  among 
these  species  and  their  principal  avian 
predators:  skuas,  gulls,  shea&bills,  and 
Giant  Petrels.  The  applicant  proposes  to 
band  up  to  500  to  2,000  of  each  penguin 
species.  All  birds  will  be  released 
unharmed  after  capture.  The  appicant 
proposes  to  salvage  dead  specimens  of 
penguins  and  odiM  birds  and  import 
them  to  the  U.S.  for  educattonal  and 
scientific  study.  The  study  site  is  widiin 
Site  of  Spedal  Scientific  Interest  No.  a 
Western  Shore  of  Admiralty  Bay,  King 
George  Island.  Antarctica. 

RLocatioa 

Anterotic  Peninsula  area,  iGng  George 
Island. 

C.  Dates 

October  19884k«arch  1989. 


ZAppitcaat 

J.  Ward  Testa.  InsHtute  of  Marine 
Sdence.  University  of  Alaska. 
Paitbanks.  Alaska  997(n. 

A.  Activity  for  Which  Permit  Regyeeted 

Taking.  Impart  into  U.S^.  The 
applicant  is  conducting  a  study  of  the 
population  dynamics  of  Weddell  Seals. 
The  applicant  proposes  to  capture,  tag. 
and  release  up  to  500  Weddell  seal 
adults  and  500  pupa.  It  is  also  proposed 
to  salvage  dead  specimens.  The 
applicant  also  proposes  to  approach 
Leopard.  Ross  and  CrM beater  Seals,  if 
these  are  encountered,  to  determine 
condition,  age  and  h^  k.  Dead  specimens 
of  these  seals  would  lie  salvaged. 

B.  Location 

Western  Ross  S«*.  .<rea  and  McMurdo 
Sound.  Antarctica. 

C.  Dates 

luly  198Hune  IQua 

3.  Applicant 

Gary  D.  Miller.  Biology  Department. 
University  of  New  Mexico, 
Albuquerque.  New  Mexico  87131. 

A.  Activity  for  Which  Permit  Requested 
Taking:  Enter  Site  of  Special  Scientific 

Interest.  The  applicant  propoaes  to  track 
Adelie  penguins  from  three  Ross  Island 
rookeries  using  the  ARGOS  satellite 
tradung  system.  Twenty-four  specimens 
will  be  instrumented  with  a  transmitter. 
All  transmitters  will  be  removed  at  the 
end  of  the  season.  In  addition,  other 
penguins  will  be  captured,  marked  and 
released  as  part  of  a  study  of  nest  site 
selection.  In  a  related  study,  up  to  50 
South  Polar  Skuas  will  be  banded. 

B.  Location 

Cape  Bird.  Cape  Royds  and  Cape 
Crozier,  Antarctica. 

a  Dates 

October  1988-Mardi  1989. 

4.  Applicant 

Douglas  Wartzok.  Department  of 
Biological  Sciences,  Purdue  University. 
Fort  Wayne.  Indiana  46806. 

A.  Activity  for  Which  Permit  Requested 

Taking:  Enter  Site  fo  Special  Scientific 
Interest.  The  applicant  is  conducting  a 
study  of  the  sensory  compcments 
involved  in  underice  navigation  of 
Weddell  Seals.  The  applicant  proposes 
to  capture  up  to  20  Weddell  seals,  attach 
instrumentation  (acoustic  pinger 
underwater  recorders).  At  the 
conclusion  of  each  experiment,  the 
instruments  will  be  rpmoved  and  the 
seals  will  be  released  at  the  capture  site. 
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An  additional  10  Weddell  seals  will  be 
captured  to  obtain  10  ml  blood  samples 
to  be  used  in  a  study  of  the  properties  of 
seal  blood  At  the  conclusion  of  the 
experiment,  each  seal  will  be  released 
at  the  capture  site.  The  applicant 
proposes  one  visit  to  White  Island.  Site 
of  Special  Scientific  Interest,  to  assess 
the  potential  of  this  site  for  bxtute 
studies  on  Weddell  seals. 

B.  Location 

East  side  of  McMurdo  Sound, 
Antarctica. 

C.  Dates 
October-December  1988. 

5.  Applicant 

Paul  K.  Dayton,  Scripps  Institutioii  of 
Oceanography.  La  JoUa.  California 
92093. 

A.  Activity  for  Which  Permit  Requested 

Enter  Site  of  Special  Scientific 
Interest  The  applicant  proposes  to  enter 
Cape  Crozier,  Site  of  ^edal  Scientific 
Interest,  to  deploy  oceanographic 
material  and  conduct  diving  operations. 
No  specimens  will  be  taken. 

B.  Location 

Cape  Crozier,  Ross  Island,  Antarctica. 
a  Dates 

January  1989. 

6.Applicaat 

Zoe  A.  ^ley  and  Albert  O.  Bennett, 
Developmental  and  Cell  Biology, 
University  of  California.  Irvine, 
California  92717. 

A.  Activity  for  Witch  Permit  Requested 

Taking:  Imort  into  U.&A.  The 
applicants  are  conducting  a  study  of  the 
behavioral  and  physiological 
adaptations  of  breetting  in  cold. 
Permission  is  requested  to  collect: 

SoBth  Polar  8kius-.7S  eggs.  40  diieks.  5 

aanhs 
Southern   Biack-backed   GuU...75   ens,   40 

chicks,  8  adults 

Greater  Sheattbill s  chides 

Adelie  Pgnqiim  ,  1}  chidca 

Antarctic  Tem 

Blue-eyed 


Chinstrap  Penguin. 

Gentoo  Penguin. ._..._ 

Giant  Petrel 

Brown  Skua 


.~.-..5  chicks 
— -..5  chicks 

5  chides 

S  chicks 


Wilson's  Stonn  Petrel „. 

B.  Location 

Antarctic  Peninsula  area.  Palmer 
Station  vicinity,  South  Shetland  Island 
areas  accessible  brom  R/V  POLAR 
DUKE. 


C.  Dates 

Novaiberl98e-)une  19fl9. 

Chariss  E.  Myara, 

Permit  Office. 

[FR  Doc  a»-13ns  Filed  6-20-88;  8c45  on) 
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NUCLEAR  REGULATORY 

comnssiON 

SacraiMnto  Munleipal  Utility  Distrfet, 
t  M4  EnvlronnietiHI  Atwawnt  and 
Findbig  of  No  Significant  Impact 

[DodcatNaSIMU} 

The  U.S.  Nuclear  Regulatory 
Commisaion  (the  Commissioo)  is 
conakkring  issuance  of  an  exemption 
from  Am  adwdular  reqoireoients  of  10 
CFR  sa71(eK4)  of  the  Sacramento 
Mumcipal  Utility  District  (SMUD)  for 
the  Rancho  Seoo  Nodear  Ceneratiitg 
Station  located  in  Sacramento  County, 
California. 


Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  frtim  the  requirements  of  10 
CFR  50.71(e)(4)  to  annually  update  the 
Rancho  Seco  Updated  Safety  Analysis 
Report  (USAR).  By  letter  dated  ^>ril  22, 
1988.  SMUD  requested  a  six  month 
ext«ision  for  sobnitting  the  next 
reviaioo  to  tiie  USAR.  The  next  revision. 
Amendment  a  ia  dueno  later  than  |nly 
22, 1988.  The  SMUD  request  would 
extend  the  due  dele  to  not  later  U>an 
January  22;  19ia  Subsequent  revisions 
would  be  due  to  an  annual  schedule 
beginning  on  Januaty  22. 1988. 

The  Need  for  Ute  Proposed  Actiaa 

The  request  for  extension  of  the 
submittal  date  for  the  USAR  revision  is 
based  on  the  timing  ai  a  major  Rancho 
Seco  systems  modification  outage  which 
ended  on  March  aa  1988.  Most  of  the 
systems  modified  during  the  outage  are 
addressed  by  the  USAR.  Und«r  the 
existing  USAR  revision  schedule,  a 
licensee  submittal  is  reqmred  no  latw 
than  July  22, 1988.  Plant  modifications, 
in  place  six  months  prior  to  the  due 
date,  are  required  to  be  addressed  in  the 
submittal.  As  a  result,  a  revised  USAR 
submittal  on  July  22. 1988.  would  include 
a  plant  description  and  safety  analysis 
which  is  cunent  through  January  22, 
1988.  The  first  three  months  of  1988  were 
a  period  of  extensive  system  changes  at 
Rancho  Seco  and  a  USAR  version 
current  through  January  1988  would 
describe  a  transient  system  status  at  the 
plant.  A  USAR,  current  through  Jcmuary 
1988.  would  not  be  useful  as  a  document 
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to  describe  plint  lysteiu  nor  as  a 
comprehensive  saCsty  evaluatioa  of 
plant  changesi  i 

EnvinnnmttiitlmpQct  of  the  Propoaed 
Actum 

The  proposed  exemption  afEects  <nily 
the  requirad  d|i|te  for  submittkil  the 
USAR  revWafelaBd  does  not^BOt  the 
risk  of  Cadlity^lccUeiits.  Plant 
modifications  oooipleted  dnrfaig  the 
period  which  iriwM  have  been 
encompassed  ^y  the  noraial  whwittal 
schedule  werd  evaluate  independently 
by  the  utility  4«d  reviewed  by  die  NRC 
stafiF.  The  evahiation  of  these  changes  is 
included  in  NuBEG-128e.  the  Rancho 
Seco  Restart  Safety  Evaluation  Report 
The  post-accidint  radiological  releases 
will  not  differ  nom  thoee  determined 
previously,  and  the  pnyoeed  exemption 
does  not  othemrise  afiiect  fadUty 
radicdogical  elptaenta,  or  any  significant 
occupational  ^j^Misures.  With  regard  to 
idiolo^cal  impacts,  the 


potential 
proposed  ex 
plant  non-radi 
no  other  en  _ 
Therefore,  the 


Dtion  does  not  affect 
•Qgical  effluents  and  has 
lunental  inqiact 
.  -J  {Commission  condudes 
there  are  no  maasurable  radiological  or 
non-radiolo^c|Bil  environmental  impacts 
assodated  with  the  proposed 
exemption.      \ 

Since  the  Cdmmission  has  conduded 
there  is  no  mef  lurable  environmental 
impact  assoda^  with  the  fm^wsed 
exemption,  anyialteraatives  either  will 
have  no  envirojiimental  imped  or  will 
have  a  greater  i^vironmental  impact. 
The  principal  altemative  to  the 
exemption  woeld  be  to  require  an 
eariier  date  foil  Submittal  of  the  USAR. 
Scuh  an  action|  Would  not  mhance  the 
protection  of  the  environment  and 
would  result  in  unnecessary  draki  of 
licensee  and  Commission  resources. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  Q()nsidered  previously  in 
the  Final  Enviioiunental  Statement  for 
the  Rancho  Se«^  Nuclear  Gennating 
Station.  I 

Agencies  andnrsqne  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  peiaons.  \ 

Finding  of  No  Significant  Imapct 

The  Commission  has  detnmined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  environmental 
assessment,  thi  iNRC  staff  coodudes 
that  the  pn^wsjad  action  will  not  have  a 
significant  effed  on  die  quality  of  the 
human  environf:|ent 


Dated  at  RodcviUe.  Msiylaad.  this  Sth  day 
of  June.  1968. 

For  the  Nudear  Ragidataty  ( 

ChBiMM.1 


Acting  Dinetor.  Prefect  IXnelomts  V. 
Division  ofReactotPfofects—nt.  IV.  Vend 
^tedelPtafects.  Office  (^Nudeer  Reactor 
Reguletioa. 

(FR  Doc  M>13n8  PBed  t-ao-aa;  ft46  am) 


[Oodcet  Noe.  S0-t2t.  80-e2t,  so-sao] 


UnK 
Nm  1, 2.  and  9)  Otrador^  DMMofi 

Notice  is  hereby  gtvea  that  the 
Diredor.  OfBce  of  Enforcement  hes 
denied  in  part  a  petition  nnder  10  CFR 
2.206  filed  by  Ma.  Barbua  S.  Bush.  Ms. 
Lyn  MdCay.  and  Mr.  Myron  L  Soott  on 
behalf  of  die  Coalitian  for  Respcosible 
Energy  Education  (CREB  or  Petitioner), 
bi  its  petition,  CREB  esked  die  Nudear 
Reguiatoiy  Commiaaion  (NRC)  to 
provide  rdief  by  (1)  «"»pM<ng  a  stringent 
civil  penalty  on  Aiisma  Public  Sendee 
Coiporation  (APS):  (2)  retpdring  APS  to 
post  notices  to  employaes  advising  them 
of  protection  afforded  mder  10  CFR  50.7 
and  tiie  Eneigy  Reorganization  Ad;  (3) 
requiring  die  poeting  of  notices  of  ptd>lic 
apology  by  APS  for  alleged  violations  of 
10  CFR  Sa7  and  die  Eneigy 
Reoiganization  Act'  and  (4)  d«iy  or 
revoke  all  Pak>  Verde  licenses. 

As  gounds  for  its  request  CREB 
asserts  that  APS  discriminated  against 
certain  employees  by  requiring  them  to 
submit  to  pol]^graph  testhig  as  a  means 
of  discouraging  thism  from  reporting 
unsafe  conditions  at  the  Palo  Verde 
Nudear  Generating  Station. 

The  CREB  request  with  the  exception 
of  the  request  to  have  notices  posted  has 
been  denied.  The  reasons  for  this 
decision  are  fully  described  in  the 
"Director's  Decision  Under  10  CFR 
2.206."  issued  on  diis  date,  which  is 
available  for  public  inspection  in  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  Washington.  DC 
20555,  and  in  the  local  public  document 
room  for  Palo  Verde  located  at  the 
Phoenix  Public  Library.  Business. 
Science  and  Technology  Department  12 
East  McDowell  Road.  Mioenix.  Arizona 
85004. 

Dated  at  Rockvilie.  Maryland  thit  15th  day 
oflnneiaes. 

For  tfie  Nuclear  Regulatory  Commission. 
looMS  Uebennao, 
Director,  Office  of  Enforcement 
(PR  Doc  68-13807  Filed  e-aiMia:  8)45  am] 


AvalWiMly 

The  Nudear  Regulatory  Commission 
has  issued  revistons  to  three  guides  in 
its  Regulatory  Guide  Series.  This  series 
has  been  developed  to  describe  and 
make  available  to  the  public  such 
information  as  methods  aoceptoUe  to 
die  NRC  staff  for  fanplementing  spedfic 
parts  of  the  Commission's  regulations, 
techniques  used  by  die  staff  in 
evaluating  spedfic  problems  or 
postulated  acddenta.  and  data  needed 
by  die  staff  in  its  review  of  applications 
for  permits  and  licenses. 

Regulatory  Guide  1.84,  Revision  25, 
"Design  and  Fabrication  Code  Caae 
Acceptability.  ASME  Section  10. 
Division  l,"  and  Regulatory  Guide  1.85. 
Revision  25.  "Materials  Code  Case 
Acceptability,  ASME  Section  m. 
Division  1,"  list  those  code  cases  that 
are  generally  acceptable  to  the  NRC 
staff  for  imidementation  in  the  licensing 
of  light-water-cooled  nudear  power 
plants.  Revision  6  to  Ri^ulatory  Guide 
1.147,  "Inservice  Inspection  Code  Case 
Acceptability.  ASME  Section  XL 
Division  1."  lists  Uiose  cede  cases  diat 
are  generally  acceptaUe  to  the  NRC 
staff  for  implementation  in  the  inservice 
inspection  of  light-water-cooled  nuclear 
power  plants.  These  three  glides  are 
periodically  revised  to  update  the 
listings  of  acceptable  code  cases  and  to 
indude  the  results  of  public  comment 
and  additional  staff  review. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  indusion 
in  guides  currentiy  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Procedures  Branch.  Division 
of  Rules  and  Records.  Office  of 
Administration.  U.S.  Nudear  Regulatory 
Commission.  Washington.  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Post  Office  Box  37062. 
Washington.  DC  20O13-7O62.  telephone 
(202)  275-2060  or  (202)275-2171.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  baais.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS.  5285  Port  Royal  Road.  Springfield. 
VA  22161. 

(5  U.S.C  SS2(a)) 


23324 


Fedwri  Register  /  Vol.  53.' No.  119  /  Tuesday.  June  21.  1968  /  MotteeT 


Dated  at  RockviUe.  Maryland  this  14th  day 
of  June  1968. 

For  the  Nuclear  Regulatory  Commission. 

Erk  S.  Beckjord. 

Director,  Office  of  NucJear  Regulatory 
Research. 

[FR  Doc  86-13908  Filed  6-20-68: 8:45  am] 
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Carolina  Power  ft  UgM  Co^ 
Considaration  of  Issuanca  of 
Amandmant  to  Fadltty  Oparating 
Licansa  and  Prapoaad  No  Significant 


and  Opportunity  for  Hearing 

(DoGlwtNa  50-400] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
63.  issued  to  Carolina  Power  &  Light 
Company  (the  licensee),  for  operation  of 
the  Shearon  Harris  Nuclear  Power  Plant, 
located  in  Wake  and  Chatham  Counties, 
North  Carolina. 

The  amendment  would  revise  the 
operability  requirements  of  Technical 
Specification  3.3.3.7,  Chlorine  Detection 
Systems.  The  current  specification 
requires  that  two  independent  chlorine 
detector  trains  be  operable  in  all  modes 
with  each  train  consisting  of  a  detector 
at  each  control  room  area  ventilation 
system  intake  (both  normal  and 
emergency)  and  a  detector  at  the 
chlorine  storage  area.  The  proposed 
change  will  require  the  detectors  at  the 
chlorine  storage  area  to  be  operable 
only  when  there  is  liquidified  chlorine  in 
amounts  in  excess  of  20  pounds  stored 
at  the  chlorine  storage  area.  The 
operabihty  requirements  for  the  chlorine 
detectors  located  in  the  control  room 
intakes  are  not  affected  by  the  proposed 
amendment. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facihty  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
ai^  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 


proposed  determination  is  provided 
below. 

Operation  in  accordance  with  the 
proposed  amendment  involves  no 
significant  hazards  consideration 
because  the  changes  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  only  change  is  that  the  chlorine 
detectors  located  at  the  chlorine  storage 
area  are  not  required  to  be  operable 
when  20  pounds  or  less  of  Uquified 
chlorine  is  stored  at  the  chlorine  storage 
area.  Moreover,  the  inoperability,  per  se, 
of  the  chlorine  detectors  cannot  increase 
the  probability  of  previously  analzed 
accidents.  Currently,  Regulatory  Guide 
1.95  exempts  from  consideration  those 
circumstances  where  liquified  chlorine 
in  amounts  not  to  exceeid  20  pounds  are 
located  at  the  plant.  Consequently, 
storage  of  up  to  20  pounds  of  liquified 
chlorine,  without  the  requirement  for 
chlorine  detectors,  at  various  locations 
throughout  the  plant  site  is  currently 
allowed.  Thus,  there  is  no  significant 
increase  in  the  consequences  of  any 
accident  previously  evaluated. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accidents  previously  evaluated; 

(2)  Create  the  possibility  of  a  new  or 
different  icind  of  accident  from  any 
accident  previously  evaluated  because 
currently  the  storage  of  liquified 
chlorine  in  quantities  of  20  pounds  or 
less  at  various  locations  at  the  plant  site 
is  permitted  without  the  requirement  for 
attendant  chlorine  detection  systems. 
Thus,  the  accident  scenarios  associated 
with  the  proposed  amendment  would  be 
the  same  as  those  associated  with  the 
other  similar  smaller  liquified  chlorine 
sources  at  the  plant  site.  In  addition,  the 
chlorine  detectors  are  still  required  to  be 
operable  when  liquified  chlorine  in 
amounts  greater  than  20  poimds  are 
stored  at  the  chlorine  storage  area;  or 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  previously, 
it  was  anticipated  that  liquified  chlorine 
far  in  excess  of  20  pounds  would  be 
stored  at  the  chlorine  storage  area. 
Therefore,  in  accordance  with 
Regulatory  guide  1.95,  chlorine  detectors 
were  required  to  be  installed  to  isolate 
the  control  room  in  the  event  of  an 
accident  release  from  the  chlorine 
storage  area.  This  protective  function  is 
unaffected  by  this  proposed  change,  i.e., 
the  chlorine  detectors  will  be  required  to 
be  operable  whenever  liquified  chlorine 
is  stored-in  quantities  greater  than  20 
pounds  at  the  chlorine  storage  area.  The 
proposed  amendment  would  not  require 
the  subject  dilorine  detectors  to  be 
operable  whenever  liquified  chlorine  in 


the  amount  of  20  pounds  or  less  is  stored 
at  the  chlorine  storage  area.  The  effect 
of  the  accidental  release  of  20  pounds  or 
less  of  chlorine  from  the  chlorine  storage 
is  comparable  to  that  from  the  release  of 
the  same  amount  of  chlorine  that  may 
be  stored  at  the  plant  site  without  any 
chlorine  detectors.  Thus,  with  the 
requirement  that  the  chlorine  detectors 
be  operable  whenever  liquified  chlorine 
in  excess  of  20  pounds  is  stored  at  the 
chlorine  storage  area  to  isolate  the 
control  room,  if  required,  the  proposed 
amendment  would  not  involve  a 
significant  reduction  in  tiie  margin  of 
safety. 

The  Commission  is  seeking  public 
comments  on  diis  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  ai^  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
imless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  mibmitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  tfie  Fadaial  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  4000,  Maryland 
National  Bank  Building,  7735  Old 
Georgetown  Roed.  Be^esda,  Maryland. 
fh>m  8:15  aju.  to  5.-00  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  1717  H  Street  NW.,  Washington. 
DC.  The  filing  of  requests  for  hearing 
and  petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  21, 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
iritervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Boeutl,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
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Board  will  isite  a  notice  (rf  hearli^  or 
an  appropriate  order. 

As  required  Iby  10  CFR  2.7M,  a 
petition  for  lei^ve  to  intervene  sban  set 
forth  wift  patvcolaiity  the  interest  of 
the  petitioner  ia  fl»e  proceedtiig,  and 
how  that  interest  may  be  afRected  by  the 
results  of  the  proceeding.  The  petition 
should  specif|(»ally  explain  the  reasons 
why  intervention  slHMld  be  pennitted 
with  particular  refefancie  to  the 
following  Eackirs:  (1)  The  nature  of  the 
petitionee  riMit  under  the  Act  to  be 
made  a  party  |tb  the  prooeeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property.  finahciaL  or  other  mterest  in 
the  proceeding  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  tfic^  i>roceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  tile  specific  aspectts)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wi^es  to  intervene. 
Any  person  w^o  has  filed  a  petition  for 
leave  to  intense  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifleai  (15}  days  prior  to  the 
first  prehearii^  craiference  scheduled  in 
the  proGee(Un$i  but  such  an  amended 
petition  mast  f^tisfy  the  spedlicity 
reqairements  dtsa^ed  above. 

Not  later  tUib  fifteen  (15)  days  prior  to 
the  first  prehemog  conferenGe 
scheduled  in  tUs  prooeedbig.  a  petiticmef 
shall  file  a  suftaleaent  to  the  petttion  to 
intervene  whi^  mutt  indude  a  list  of 
the  contentioos  which  are  soHffat  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  spt^dty.  Ckmtentions  shall 
be  limited  to  matters  within  tfie  scope  of 
the  amendment  under  consideration.  A 
petitioner  vibo  {ails  to  file  such  a 
supplement  wUch  satisfies  these 
requirements  Mth  respect  to  at  least  one 
contention  will  bot  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  andjhave  the  opportunity  to 
participate  M^  in  the  conduct  of  the 
hearing,  inclucfitig  the  opportunity  to 
present  evideniqe  and  cross-examine 
witnesses.       I 

If  a  hearing  W  requested,  the 
Commission  wf  |l  make  a  final 
determination  pgi  the  issue  of  no 
significant  hazWds  consideration.  The 
final  determinalion  will  serve  to  decide 
when  the  hearing  is  held: 

If  the  final  detennination  is  that  the 
amendment  reqtiest  involves  no 
sifoificant  hazaids  consideratton.  the 
Commis^on  may  Issue  the  amendmtet 
and  make  if  e^tive.  notwithstanding 
the  request  for  a  hearing.  Any  hearing 


held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
si^iifieant  haxards  consideration,'  any 
hearing  held  would  take  {dace  before 
the  issuance  of  any  amendment 

Normally.  Ae  Commissiim  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  diange 
daring  the  notice  period  such  that  failure 
to  act  in  a  timely  way  vvonld  result,  for 
example,  in  derating  or  shutdown  of  the 
facilify,  the  Commission  may  issue  die 
license  amendment  before  die 
expiration  of  die  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action. 
it  will  publish  a  notice  of  issuance  and 
provide  fm*  cqqwrtunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  ttis  action  will 
occur  v«ry  infrequendy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conmission,  D.S. 
Nudear  Regulatory  Coounission, 
Washington.  DC  20666,  Attention: 
Dodieting  and  Service  Bmdi.  or  may 
be  delivered  to  the  Commission's  Pablic 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  die  petitioner  promptly  so 
inform  the  Comndssion  by  a  tdl-fiee 
telephone  call  to  Western  Union  at  1 
(800)  325-6000  (in  Missouri  1  (800)  342- 
6700^  The  Western  Union  operator 
should  be  given  Datagram  Identffication 
Number  3737  and  the  following  message 
addressed  to  Qinor  G.  Adensam: 
Petitioner's  name  and  telephone 
number  date  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  dris  Federal  Renter  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nudear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  R.  E.  Jones,  Carolina  Power  & 
Light  Company,  P.O.  Box  1551,  Raleigh, 
North  Carolina  27602,  attorney  for  the 
Ucensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemmtal  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Bo^ 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has' made  a 
substantial  showing  of  good  cause  for 


the  granting  of  a  late  petition  and/or 
request  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714{a)(l)(i)-(v)  and 
2.n4(d). 

For  further  details  with  rasped  to  this 
action,  see  the  application  for 
amendment  dated  May  10, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  Washington,  DC 
20555.  and  at  die  Richard  a  Harrison 
Library.  1313  New  Bern  Avenue, 
Raleigh,  North  Carolina  27610. 

Dated  at  RockviUe.  Maryland,  this  leth  day 
of  June  ISM. 

For  tlie  Nudear  Regnlatory  Commission. 
EUnarCAdeBsan, 

Director,  Project  Directorate  U-l,  Division  of 
Reactor  Projects  I/II. 

[FR  Doc.  88-13900  FOed  6-20-8B:  8:45  am] 
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[Docket  Noa.  30-08748  and  30-13045. 
Uoenoe  Noa.  20-1S21S-01  and  20-15215- 
02IID.EA  •7-243) 


iDiognoaMc  Labofatorlaa,  Hie; 
Ordor  hnpoalng  •  CM  Monotwy 


Gamma  Diagnostic  Laboratories, 
Attleboro  Falls.  Massachusetts  02763 
(die  "licensee")  is  die  holder  of 
Byprodud  Material  Licenses  Nos.  20- 
15215-01  and  20-15215-02MD  (the 
"licenses")  issued  by  the  Nudear 
Regdatory  Commission  (the 
"Commission"  pr  "NRC')  which 
authorize  the  licensee  to  conduct  certain 
research  and  developmeht  activities 
using  licensed  material  and  distribute 
licensed  material  to  authorized  persons. 
The  licenses  originally  issued  on  July  18, 
1972  and  March  28, 1979,  respectivdy. 
were  most  recently  renewed  on  March 
17, 1988  and  November  3a  1984,  and  are 
due  to  expire  on  March  31, 1993  and 
October  31, 1989. 

// 

An  NRC  safety  inspection  of  the 
licensee's  activittes  under  tibe  licenses 
was  conducted  on  Novonber  19-20, 
1987.  During  the  inspection,  the  NRC 
staff  determined  that  the  licensee  had 
not  conducted  ite  activities  in  full 
compliance  widi  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
was  served  upon  the  licensee  by  letter 
dated  February  11. 1968.  The  Notice    ~'., 
stated  the  nature  of  die  violaticMi.  the ., 
provision  of  the  NRCs,  requirements  .. 
that  the  licensee  had  violated,  and  the  .  . 
amount  of  the  civil  penalty. proposed  for- 


TiSSXB 


Federri  Ragittot  /  Vol.  53.  No.  119  /  Tuesday^  June  21.  1988  /Notices 


the  violation.  The  licensee  responded  to 
the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  by  letters 
dated  March  11. 1968  and  April  13, 19ea 
in  its  response,  the  licensee  did  not  deny 
the  violation  but  seriously  question 
whether  it  occurred. 

///  I 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanations,  and  argument  for 
mitigation  contained  therein,  the  staff 
has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violation  occurred  as  stated  and  was 
appropriately  classified  at  Severity 
Level  m,  but  given  the  ciurent  financial 
condition  of  the  Company  the  penalty 
proposed  for  the  violation  described  in 
the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  should  be 
reduced  to  $2,500  and  the  Ucensee 
should  be  allowed  to  pay  the  imposed 
penalty  in  twenty-four  monthly 
installments. 

IV 

In  view  of  the  foregoing,  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2282, 
Pub.  L  96-295),  and  10  CFR  2.205,  //  is 
hereby  ordered  that- 

The  licensee  pay  a  civil  penalty.         , 
either  < 

a.  In  the  full  amount  of  Two  Thousand 
Fiveilundred  Dollars  ($2,500),  within  30 
days  of  Uie  date  of  this  Order,  by  check, 
draft  or  money  order,  payable  to  the 
Treasurer  of  the  United  States,  and 
mailed  to  the  Director,  Office  of 
Enforcement  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk.  Washington.  DC  20555;  or, 

b.  In  twenty-three  equal  monthly 
installments  of  $112.50  each,  and  a 
twenty-fourth  installment  of  $112.48  by 
check,  draft  or  money  order  payable  to 
the  Treasurer  of  the  United  States, 
which  includes  interest  accruing  from 
July  1. 1988  at  the  rate  of  7.5  percent  per 
year,  as  described  in  the  schedule  of 
monthly  installments  provided  with  the 
enclosed  "Promissory  Note  in  Payment 
of  Preexisting  Debt"  which  the  licensee 
must  provide  with  the  first  payment  to 
the  Director,  Division  of  Accounting  and 
Finance,  Office  of  Administration  and 
Resources  Management  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  within  thirty  days  of  the  date 
of  the  Order.  The  Ucensee's  signature  of 
the  "Promissory  Note  in  Payment  of 
Preexisting  Debt"  constitutes  a  waiver 
of  a  right  to  request  a  hearing  as 
provided  below,  to  contest  the  amount 
of  tiie  civil  penalty  and  the  underlying 
violation,  and  empowers  the  United 
States  to  obtain  a  judgment  against  it 


without  a  hearing  in  the  event  it  fails  to 

make  a  required  payment 

V 

The  licestee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  shall  be  clearly 
mariced  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk.  Washington.  DC  20555.  with  a 
copy  to  the  R^onal  Administrator. 
Region  L'475  Allendale  Road.  King  of 
Prussia,  Pennsylvania  19406. 

If  a  hearing  is  requested,  the~ 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be; 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  as  referenced  in  section  II 
above:  and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

For  the  Nuclear  Regulatory  Commission. 
Dated  at  Rockville.  Maryland  tliis  15th  day 
of  June  1988. 

lamas  Liebaraian. 

Director,  Office  of  Enforcement 

Appendix — Evaluation  and  Conclusion 

In  two  letters  dated  March  11  and 
April  13, 1988,  respectively,  the  licensee 
provides  its  response  to  the  Notice  of 
Violation  and  Imposed  Imposition  of 
Civil  Penalty  dated  February  11, 1988. 
The  Notice  was  based  on  a  violation 
involving  an  exposure  in  excess  of 
regijJatory  limits  to  the  hand  of  a 
laboratory  supervisor.  The  licensee  does 
not  specifically  deny  the  violation  set 
forth  in  the  Notice,  but  seriously 
questions  whether  the  overexposure 
occurred.  Further,  the  licensee  requests 
a  reduction  ba  the  severity  level  of  the 
violation  and  mitigation  of  the  dvil 
penalty,  for  reasons  simmiarized  herein. 
Provided  below  is  a  restatement  of  the 
violation;  a  summary  of  the  licensee's 
response  in  support  of  each  of  their 
requests:  the  NRC  evaluation  of  each 
licensee's  request  and  the  overall  NRC 
conclusion  regarding  the  Ucensee's 
resp<mse. 


I.  Restatement  <^  Violation  "  •.^- 
10  CFR  20.101(a)  requires  that  no 
licensee  possess,  use.  or  transfer 
licensed  material  in  such  a  manner  as  to 
cause- any  individual  in  a  restricted  area 
to  receive  in  any  period  of  one  calendar 
quarter,  a  total  exposure  to  the  hands  ^ 
and  forearms  in  excess  of  18.75  rems. 

Contrary  to  the  above,  during  the  third 
quarter  of  1987,  a  laboratory  supervisor 
woricing  in  the  hot  cell  and  sterile  boxes 
located  in  a  restricted  area  received  a 
cumulative  radiation  exposure  to  the  left 
hand  of  20.29  rems. 

this  is  a  Severity  Level  III  violation. 
(Supplement  IV)  Civil  Penalty— $5,000 

n.  Summary  of  Licensee  Claim  That  the 
Overexposure  May  Not  Have  Occurred 

The  licensee,  in  its  responses,  does 
not  specifically  deny  the  violation,  but 
does  seriously  question  whether  the 
overexposure  occurred.  The  licensee 
indicates  that  (1)  the  apparent 
overexposure  could  simply  have  been 
the  result  of  a  contaminated  TLD;  (2) 
there  were  no  imusual  incidents  during 
the  period  the  overexposure  occurred; 
(3)  the  alleged  overexposure  was 
reported  as  being  in  excess  of  regulatory 
limits  by  8.2%.  which  is  well  witUn  the 
10-25%  statistical  error  of  the  TLD.  and 
therefore,  it  is  statistically  possible  that 
the  overexposure  did  not  occur,  and  (4) 
the  individual  had  an  excellent  exposure 
history,  was  continually  aware  of  the 
safety  concerns,  and  met  frequently  with 
theRSO. 

NRC  Evaluation 

While  the  NRC  acknowledges  that  a 
contaminated  badge  could  lead  to  such 
a  TLD  reading,  the  licensee  has  not 
provided  evid^ce  that  such  a 
contamination  actually  was  the  cause  of 
the  high  reading.  Further,  although  it  is 
possible  that  the  reported  exposure  was 
less  than  1&75  rems,  given  the  statistical 
error  in  the  TLD.  is  equally  possible  that 
the  actual  exposure  was  hi^er  than  the 
reported  amount  of  20.29  rems. 
Therefore,  neither  of  these  arguments 
would  support  a  contention  that  the 
overexposure  did  not  occur. 
Furthermore,  the  fact  that  there  were  no 
apparent  unusual  incidents  during  the 
quarter,  or  the  fact  that  the  individual 
had  an  excellent  exposure  history  and 
was  aware  of  safety  concerns,  does  not 
preclude  that  fact  that  the  overexposure 
could  have  occurred.  Therefore,  the  NRC 
finds  that  the  licensee  has  not  provided 
a  sufficient  basis  for  withdrawal  of  the 
violation. 
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///.  Summary  tif  Licensee  Request  That 
the  Severity  livel  of  the  Violation  Be 
Reduced  Fivdf  [Level  III  to  Level  IV 

Hie  licensee  claims  that  sections  C.9 
and  D.l  and  S|i4>plement  IV  of  the 
enforcement  pc^licy  permits  a  reduction 
in  Severity  Let«|  from  Level  ID  to  Level 
IV  if  a  workeif I  exposure  above 
regulatory  limits  is  an  isolated  incident 
rather  than  a  |i|t)grammatic  concern. 
The  licensee  Di^intoins  that  since  this 
was  the  only  overexposure  at  the 
facility  in  fiftejai  years,  it  constitutes  an 
isolated  incidf  it  rather  that  a 
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loncem,  and  therefore, 
'\  of  the  violation  should 


programmatic 
the  severity  li 
be  reduced 

NRC  Evaluati^i 

Section  C.9  W  Supplement  IV  of  the 
enforcement  pdlicy  clearly  states  that 
when  a  cumuliihve  exposure  reflects  a 
programmatic,  rather  tiian  isolated 
weakness,  in  radiation  protection,  the 
violation  sholt)  be  classiHed  at  Severity 
Level  III.  The  l^C  acknowledges  that 
this  was  the  fikt  overexposure  that 
occurred  at  th*  {licensee's  faciUty. 
However,  the  ^derlying  NRC  concern, 
namely,  inadequate  oversight  by  the 
RSO,  as  evidented  by  passive  rather 
than  aggressivb  management  of  the 
radiation  safety  program,  is  a 
programmatic  fisue  since  a  similar  lack 
of  oversight  coMtributed  to  other 
violations  idehtlfied  by  the  NRC  is 
August  1986,  which  formed  the  basis  for 
a  $5,000  civil  p^lty  issued  to  this 
licensee  on  DetSember  4, 1988.  Therefore, 
an  adequate  b^lis  was  not  provided  for 
reduction  of  thb  Severity  Level  of  the 
violation. 

rv.  Summary  of  Licensees  Response  in 
Request  for  Mifigation  of  the  Civil 
Penalty  |  j 

The  licensee^laims  that  the  violations 
should  be  mitigated  on  the  basis  of  Oieir 

(1)  reporting  of  flie  exposure  to  the  NRC 

(2)  their  immec^te  corrective  actions 
(which  included  temporarily  removing 
the  affected  person  from  further  work, 
rescheduling  the  performance  of 
production  activities  by  using  more 
personnel,  and  |  Assigning  redundant 
monitoring  devices  to  the  affected 
individual  for  more  frequent  evaluation], 
and  (3)  their  prior  enforcement  history. 
The  licensee  alao  indicates  that  their 
financial  condition  is  ciurently  sfrained 
because  they  Wore  unfairly  forced  to 
suspend  operal|i|>ns  for  twenty  weeks  by 
the  United  StatiBls  Food  and  Drug 
Administrationi.  iln  this  regard,  the 
licensee  requea|t^  that  the  NRC  consider 
their  ability  to  l>hy  in  assessing  the  civil 
penalties. 


NRC  Evaluation 

Although  the  licensee  identified  and 
reported  the  event  to  the  NRC,  the 
exposure  could  have  been  identified 
sooner  had  the  RSQ  been  more 
aggressive.  Moreover,  the  report  of  the 
overexposure  was  not  viewed  as 
unusually  prompt  since  it  was  not  made 
until  the  last  possible  day  allowed  by  10 
CFR  20.405.  Further,  although  the 
corrective  actions  taken  in  response  to 
this  event  were  adequate,  they  were  not 
viewed  as  unusually  prompt  and 
extensive  in  that  the  culpability  of 
management,  including  the  RSO.  was 
not  addressed.  Further,  the  enforcement 
history  is  not  considered  good  in  light  of 
the  civil  penalty  issued  in  December 
1986.  Therefore,  these  licensee 
arguments  do  not  provide  a  basis  for 
mitigation  of  the  civil  penalty. 

However,  the  NRC  Enforcement 
Policy  recognizes  that  a  licensee's 
ability  to  pay  is  a  proper  consideration 
in  determining  the  amount  of  a  civil 
penalty.  The  Ucensee's  financial 
information  submitted  in  its  April  13. 
1988  letter  demonstrates  that  imposition 
of  a  civil  penalty  in  the  amount 
proposed  would  create  a  severe 
financial  burden.  Recognizing  the 
current  financial  situation,  the  penalty  is 
being  reduced  by  50  percent.  The  NRC 
also  finds,  consistent  with  its 
Enforcement  Policy,  that  the  imposition 
of  the  reduced  civil  penalty  will  not 
result  in  economic  termination  of  the 
licensee's  business  or  financial 
hindrance  of  the  licensee's  ability  to 
safely  conduct  licensed  activities. 
However,  the  NRC  has  concluded  that 
given  the  economic  position  of  the 
company,  the  licensee  should  be 
allowed  to  pay  the  reduced  penalty  in 
twenty-four  monthly  instalhnents. 

V.  NRC  Conclusion 

A  civil  penalty  in  the  amount  of  $2,500 
should  be  imposed.  However,  given  the 
current  financial  condition  of  &e 
Company,  the  licensee  may  pay  the  civil 
penalty  in  twenty-four  monthly 
installments. 

Promissoiy  Note  in  Repayment  of 
Preexisting  Debt 

(License  Nos.  20-15215: 20-1521S-02MD  EA 
87-243] 

1.  Obligation 

For  value  received.  Gamma 
Diagnostic  Laboratories.  Inc. 
(hereinafter  referred  to  as  the  Maker) 
promises  to  pay  to  the  order  of  the 
Treasurer  of  the  United  States  the 
principal  sum  of  $2,500  dollars,  with 
interest  accruing  from  July  1, 1988.  at  the 
rate  of  7.5  percent  per  year.  This  note  is 


being  ^ven  for  tlie  purpose  of  refinancing 
and  payinig  off  an  amoont  which 
constitutes  the  sum  of  the  principal  due 
and  all  unpaid  interest  and  other 
charges  owed  to  the  United  States  on 
the  civU  penalty  debt  which  has  been 
assigned  the  control  number  captioned 
above.  The  Maker  further  acknowledges 
and  admits  the  validity  and  amount  of 
the  preexisting  debt,  which  the  principal 
sum  stated  in  this  note  is  intended  to 
repay.  The  Maker  further  acknowledges 
that  execution  of  this  note  constitutes  a 
waiver  of  the  right  to  contest  the  amount 
of  the  civil  penalty  and  the  underiying 
violations  on  which  it  is  based  under 
section  234c  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  42  U.S.C.  2282c. 

2.  Installments 

This  note  is  to  be  paid  in  twenty-three 
monthly  installments  of  $112.50  each, 
and  a  twenty-fourth  installment  of 
$112.48  payable  to  the  order  of  the 
Treasurer  of  the  United  States  on  or 
before  the  first  day  of  the  month, 
beginning  on  August  1, 1988  and 
continuing  until  either  the  principal  sum 
and  all  interest  and  other  charges 
assessed  under  the  provisions  of  this 
note  have  been  fully  paid,  or  this  note  is 
considered  to  be  in  default.  Payments 
will  be  mailed  to  the  following  address: 
U.S.  Nuclear  Regulatory  Commission, 
ATTN:  Division  of  Accounting  and 
Finance,  Mail  Stop  MNBB 11104, 
Washington.  DC  20555. 

Following  is  an  amortization  schedule 
exclusive  of  administrative  charges  and 
late-payment  penalties: 


Ouedats 


Total 
instaH- 


Aug.  1,1968 
Sept  1. 1988 
Oct  1, 1968. 
Now.  1, 1968 
Oec  1,  1988 
Jaa  1.1968. 
Fab.  1. 1969. 
Mv.  1.  1969 
Apr.  1. 1969„ 
May  1.1969. 
June  1.1969 
July  1.  1969.. 
Aug.  1. 1989. 
Sept  1.  1968 
Oct  1.  1988... 
Nov.  1.  1988.. 
Dec.  1.  1968. 
Jan.  1. 1969.. 
Feb.  1.  1990.. 
Mar.  1. 1990., 
Apr.  1. 1990... 
May  1.  1990... 
June  1.1990. 
July  1. 1990-. 
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3,  Admwistrative  Chains  i 

Administrative  charges  to  cover  the 
costs  incmred  by  the  United  States  in 
handling  and  processing  past-due 
amounts  wnll  be  assessed  at  the  rate  of 
$12X0  for  each  payment  more  than  thirty 
(30)  days  past  due:  an  additional  $1&00 
for  each  payment  more  than  sixty  {OOH 
days  past  due;  and  an  additional  $1&00 
for  each  payment  more  than  ninety  (90) 
days  past  due. 

*  Late  Payment  Penalties 

Late  payment  penalties  will  be 
assessed  on  any  amount  more  than 
ninety  (90)  days  past  due.  at  the  rate  of 
six  (6)  percent  per  year. 

5.  Payment  Crediting  \ 

The  payment  that  the  Maker  makes 
under  this  note  will  be  credited  as  of  the 
date  received  by  the  U.S.  Nuclear 
Regulatory  Commission  first  to 
outstaodiag  penalties  and 
administrative  chaiges;  second  to 
accrued  interest;  and  third  to  the 
outstanding  principal  sum.  Any 
pa^nents  ^t  the  Maker  made  to  die 
United  States  on  this  debt  during  the 
period  from  the  date  from  which  interest 
accrues  undn  this  note  (as  specified  in 
paragraph  1)  until  the  effective  date  of 
this  note  (as  specified  in  paragraph  11) 
shall  be  applied  to  the  principal  sum, 
interest,  aiaid  other  charges  accruing 
under  tbia  note  in  accori^nce  with  the 
provisions  of  this  paragraph.  ! 

&  Default,  Acceieratiott.  and  Other  ; 
Remedies 

If  any  installment  shall  remain  unpaid 
for  a  period  of  thirty  (30)  days  or  more, 
this  note  shall,  at  the  option  of  the 
United  States,  be  considered  to  be  in 
d^ault.  In  the  event  of  default,  the  fiill 
amount  of  the  principal  sum,  together 
with  any  accrued  interest  and  <^er 
charges  assessed  under  this  note,  less 
any  payments  actually  received  by  the 
United  States  from  die  Maker,  shall  be 
due  and  payable  in  frill  immediately, 
without  the  need  for  fiuiher  demands  or 
notices  to  the  Maker.  Furthermore,  in 
that  event  the  Maker  agrees  that  the 
United  States  may  exercise  any 
collection  options  legally  available  to  it 
including,  but  not  limited  to,  taking 
administrative  ofCBet,  hiring  a  private 
debt  collection  agency,  filing  adverse 
credit  reports  to  local  and  national 
credit  biueaus,  referring  the  Maker's 
account  for  legal  action,  and  suspending 
or  revokfaig  any  licenses  or  other 
privilege  which  the  U.S.  Nuclear 
Regulatory  Commission  has  granted  to 
the  Maker..  . 


7.  Default  Costs  and  Fees 

In  the  event  of  default  the  Maker 
agrees  to  pay  all  reasonable  oollection 
costs,  court  costs,  and  attorney's  fees 
incurred  by  the  United  States  as  a  result 
of  the  default  and  any  appropriate 
collection  actions  taken  by  the  United 
States. 

8.  Confess /udgment  Pmvisioa 

The  Maker,  if  permitted  by  Controlling 
Law  (as  specified  in  paragraph  9],  does 
hereby  authorize  and  empower  a  United 
States  Attorney,  any  of  his  assistants,  or 
any  attorney  of  any  court  of  record, 
State  or  federal  to  appear  for  the  Maker 
and  to  enter  and  confess  judgment 
against  the  Maker  for  the  entire  amount 
of  this  obligation,  with  interest,  less 
payments  actually  made,  at  any  time 
after  same  becomes  due  and  payable,  as 
herein  provided,  in  any  court  of  record. 
Federal  or  state;  to  waive  the  issuance 
and  service  of  process  upon  the  Maker 
in  any  suit  on  die  obligation:  to  waive 
any  venae  requirement  in  such  suit  to 
release  aH  erron  which  may  intervene 
in  entering  upon  sudi  judgment  <»  in 
issuing  any  execution  thereon;  and  to 
consent  to  immediate  execution  and 
said  judgment  Tlie  Maker  does  hereby 
ratify  and  confirm  all  that  said  attorney 
may  do  by  virtue  hereof. 

9.  Controlling  Law 

Except  where  controlled  by  Federal 
law.  all  disputes  concemhig  this  note 
shall  be  controlled  by  the  law  of  the 
jurisdiction  in  which  die  Maker  is 
incorporated  at  die  time  this  note  is 
signed. 

10.  Changes 

The  provision  of  this  note  may  not  be 
changed  except  by  a  writtm  agreement 
which  spedfiee  the  agreed-upon 
changes  and  which  is  signed  by  the 
Maker  and  an  authorized  representative 
of  die  United  States. 

Ih  Legal  Effect 

This  note  shall  not  be  efiiective  or 
legally  binding  upon  the  Maker  or  die 
United  States  until  the  date  it  is  signed 
by  an  authorized  official  of  the  lAaket. 

12.  Signatures  and  Certiflcation 

I,  as  an  official  of  the  Maker,  do 
hereby  certify  that  I  have  read  and 
understood  the  terms  of  this  note. 

SignQd:This        day  of  .1888 

Signature  -^—^.^—^——^^^——^ 
Printed  Name 
Addwsi 


signed  and  that  the  signature  above  is 
that  of  an  individual  authorized  to  enter 
into  a  promissory  note  for  the  Maker. 

Signed: 

Si^ature 

Printed  Name ■ 

Addreea 


I  am  an  authorizing  official  of  the 
Maker  and  do  certify  that  the  Maker  is 
incorporated  in  the  Coaononwealth  of 
Massachusetts  at  the  time  this  note  is 
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wMnmgion  raonc  rower  supply 
Systenia  taeuenoe  of  Amenoment  to 
FMMty  OporeflnQ  Ucenee 

(DoeiwINa  50-307] 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  60  to  Facility  Operating 
License  No.  NI7-21,  issued  to 
Washington  PMic  Power  Supply 
System  (the  licensee),  which  revised  the 
Technical  Specifications  for  operation  of 
the  Nuclear  Project  Na  2,  located  in 
Benton  County,  Washington. 

The  amendment  was  effecttve  as  of 
the  date  of  issuance. 

The  amendment  OKKlified  the  license 
to  allow  an  additional  year  of  operation 
without  the  neutron  flux  monitoring 
instrumentatiaa  taify  nweting  the 
environmental  qualification 
requiraments  of  Regnialory  Guide  1.97. 

"The  applicadon  far  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commisuon  has  made  appropriate 
findings  as  required  by  die  Act  and  the 
Commission's  rules  aiid  regulaUoos  in  10 
CFR  Chapter  1.  which  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  oonnecflon  with  diis  action 
was  puUiriied  in  die  Federal  Re^atar  on 
April  5. 1988  (53  PR  111S4).  No  request 
for  a  hearing  or  petitioo  for  leave  to 
intervene  was  filed  following  this  notice. 

TTie  Commission  has  prqiared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  that  an 
environmental  impact  statement  will  not 
be  prepared  and  diat  issuance  of  this 
ameiuhnent  «vill  not  have  a  significant 
effect  on  the  qualify  of  the  human 
environment 

For  further  details  with  respect  to  the 
action  see*  (1)  The  aiqilication  for 
amendment  dated  December  23. 1987,  as 
supplemented  January  15. 1988,  (2) 
Amendment  No.  80  to  License  Na  NPF- 
21,  (3)  die  Commission's  related  Safefy 
Evaluation  and  (4)  the  Commission's  . 
Environmental  Assessment  All  of  thne 
iteiBs  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
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Room,  1717  H  jStreet  NW..  Washington. 
DC  20555.  an^at  the  RicUand  City 
Library,  Swi{|  land  Northgate  Streets. 
Richland.  WQ^hington  99352.  A  copy  of 
items  (2).  (3)  ^d  (4)  may  be  obtained 
upon  request  jiddressed  to  the  U.S. 
Nuclear  Regidatory  Commission. 
Washington,  pC  20555.  attention: 
Director,  Oiv^on  of  Reactor  Projects  HI, 
IV.  V  and  Special  Projects. 

Dated  at  Rod^^le.  Maryland  this  10th  day 
of  June,  1968. 

For  the  Nu 

Robert  B. 


it  Regulatory  Commisaion. 


Senior  Project  Manager,  Project  Directorate 
V,  Division  of  H^actorPmJect»-in.  IV.  Vand 
Special  Projeci^\  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  8»-13^1  FUad  &-20-88: 8:45  am] 

BILUNQ  CODE  7f4%«1-« 
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POSTAL  RAlj^  COMMISSION 

[Order  Na  7n^  boctot  Na  ASS-S] 

Order  Aooepttig  Appeel  and 
EetabMiIng  Aoeedural  Schedule; 
WMowManc^jWV 

Issued  June  14.  |l^ 

Before  Comn^iisioners:  Janet  D.  Steiger. 
Chainnan:  PattI  $iTge  Tyson,  Vioe-Chairman: 
John  W.  Crutchfet:  Heniy  R.  Folsom:  Wii 
Trey"  LeBlaoc  II. 

In  the  matter  k-.  Willow  Island.  West 
Virginia  28190  ( [^erald  A,  WiUey,  PetiUoner). 

Docket  Numb  sr  A86-3. 

Name  ofAffoi  ied  Poet  Office:  Willow 

Island.  Wei  t{  Virginia  28190. 
Name(»)  of  Pi  tiUoneifsf:  Gerald  A. 

WiUey. 
Type  of  Deter  'Bination:  Closing. 
Date  of  Filing  dj  Appeal  Papen:  Tune  9. 

1968. 
Categories  oftkaues  ^patently  Raised: 

1.  Effect  on  Uostal  services  (39  U.S.C. 
sec.404(b){2Kq)) 

Other  legal  Msues  may  be  disclosed 
by  the  record  jt^hen  it  is  filed;  or. 
conversely,  thja  determination  made  by 
the  Postal  Seryioe  may  be  found  to 
dispose  of  on^  br  more  of  diese  issues. 

In  the  intercUt  of  expedition,  in  light  of 
the  120Klay  d^ion  schedule  (39  U.&C 
sec  40«(bX5))J  |he  Commission  reserves 
the  ri^t  to  reddest  of  the  Postal  Service 
memoranda  of  |aw  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  day$  (btHU  the  issuance  of  the 
request:  a  aqj^lsball  be  served  on  the 
petitioner.  In  a  ptief  or  motion  to 
dismiss  or  afB^i.  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  |^«viously  filed. 

"Hte  Commissi^  orders: 

(A)  The  recoid  in  diis  appeal  shall  be 
filed  on  or  bef^  June  24. 1988. 


(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Charies  L.  dapp. 
Secretary. 

Appendix 

June  9. 1988-^iling  of  Petition 
June  14, 1988— Notice  and  Order  of 

Filing  of  Appeal 
July  5, 1988-^^8t  day  of  filing  of 

petitions  to  intervene  [see  39  CFR 

3001.111(b)) 
July  14. 1988— Petitioner's  Participant 

Statement  or  Initial  Brief  {see  39  CFR 

3001.115  (a)  and  (b)) 
August  3, 1988— Postal  Service 

Answering  Brief  [see  39  CFR 

3001.115(c)) 
August  la  19e8-4>etitioner's  Reply  Brief 

should  petitioner  choose  to  file  one 

[see  39  CFR  3001.115(d)) 
August  25, 1888— Deadline  for  motions 

by  any  party  requesting  oral 

argument  The  Commission  will 

schedule  oral  argument  only  when  it 

is  a  necessary  addition  to  the  written 

filings  [see  39  CFR  3001.116) 
October  6. 1988— E]q>iration  of  120-day 

decisional  schedule  (see  39  U.S.C 

404(b)(5)) 
[FR  Doc.  88-13887  Filed  6-20-e8: 8:45  am) 
■UJM  COK  771K«1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


IRetaase  Na  IC-16437/812-6i38] 
Dreyfue  A  Sonde,  Ine^  et  aM 


June  14. 1988. 

AOCNCV:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  Dreyfus  A  Bonds  Plus, 
Inc.,  Dreyfus  California  Tax  Exempt 
Bond  Fund.  Ina,  Dreyfus  California  Tax 
Exempt  Money  Maricet  Fund,  Dreyfus 
Cash  Management  Dreyfus  Cash 
Management  Plus,  In&,  Dr^fiis 
Connecticut  Tax  Exempt  BoiMi  Fund, 
Inc.  The  Dreyfus  Ccmvertible  Securities 
Fund.  Inc..  Dreyfus  Dollar  International 
Fund.  Inc.  Dreyfus  GNMA  Fund.  Inc.. 
Dreyfus  Government  Cash  Management 
Dreyfus  Qtmdi  C^>portunity  Ftmd.  Inc.. 
Dreyfus  Institutional  Money  Market 
Fund.  Dreyfus  Insured  Tax  Exempt  Bond 
Fund.  Inc  Dreyfus  Intermediate  Tax 
Exempt  Bond  Fund,  Inc.  Dreyfus  Liquid 
Assets,  Inc..  Dreyfus  Massadhusetts  Tax 
Exempt  Bond  Fund,  Dreyfus  Money 


Maricet  Instruments,  Inc.,  Dreyfus  New 
Jersey  Tax  Exempt  Bond  Fund,  Ina, 
Dreyfus  New  Jersey  Tax  Exempt  Bond 
Fund,  LP.,  Dreyfus  New  Jersey  Tax 
Exempt  Money  Maricet  Fund,  Inc., 
Dreyfus  New  Leaders  Fund,  Inc 
Dreyfus  New  Yoric  Insured  Tax  Exempt 
Bond  Fund.  Dreyfiis  New  Yoric  Tax 
Exempt  Bond  Fund,  Inc.,  Dreyfus  New 
Yoric  Tax  Exempt  Intermediate  Bond 
Fund,  Dreyfus  New  Yoii  Tax  Exempt 
Money  Market  Fund,  Dreyfus  Short- 
Intermediate  Government  Fimd,  Dreyfus 
Short-Intermediate  Tax  Exempt  Bond 
Fund.  Dreyfus  Tax  Exempt  Bond  Fund. 
Ina,  Dreyfiu  Tax  Exempt  Cash 
Management  Dreyfus  Tax  Exempt 
Money  Market  Fund,  Inc  The  Dreyfus 
Third  Century  Fund,  Inc  Dreyfus 
Treasury  Cash  Management  Dreyfus 
U.S.  Government  Bond  Fund.  LP.. 
Dreyfus  U.S.  Government  Intermediate 
Securities.  LP..  Dreyfus  U.S.  Guaranteed 
Money  Market  Account  LP.,  nrst 
Lakeshore  Diversified  Asset  Fund.  First 
Lakeshore  Money  Market  Fund.  Fvst 
Lakeshore  Tax  Exempt  Money  Market 
Fund,  General  Aggressive  Growtfi  Fund, 
Inc  General  California  Tax  Exempt 
Money  Maricet  Fund,  General 
Government  Securities  Money  Maricet 
Fund,  Inc  Genreal  Money  Maricet  Fund, 
Inc.,  General  New  Yoric  Tax  Exempt 
Money  Market  Fund,  General  Tax 
Exempt  Bond  Fund,  Inc..  General  New 
Yoric  Tax  Exempt  Intermediate  Bond 
Fund.  Inc  General  Tax  Exempt  Money 
Market  Fund  Inc..  McDonald  Money 
Maricet  Fund,  Inc..  and  M(J)onald  Tax 
Exempt  Money  Market  Fund.  Inc. 
(coUectively.  die  "No-Loan  Funds"). 
Dreyfus  Foreign  Investors  GNMA  Fund. 
LP.  and  Dreyfiis  Foreign  Investors  U.S. 
Government  Bond  Fund.  LP. 
(collectively,  the  "Foreign  Investora 
Load  Funds"),  Premier  California  Tax 
Exempt  Bond  Fund.  Premier  GNMA 
Fund.  lYemier  Income  Fund,  Premier 
New  York  Tax  Exempt  Bond  Fund, 
Premier  State  Tax  Exenq)t  Bond  Fund 
and  Premier  Tax  Exempt  Bond  Fund 
(coUectively,  the  "Premier  Load  Funds"). 
Dreyfus  Strategic  Income.  Dreyfus 
Strategic  Investing,  and  Dreyfus 
Strategic  Worid  Income  (collectively, 
the  "Strategic  Load  Funds").  Dreyfus 
Strategic  Aggressive  Investing.  LP.. 
Dreyfus  strategic  Worid  Investing.  LP. 
and  Dre^us  Strategic  Worid  Revenues. 
LP.  (collectively,  the  "Strategic  LP. 
Load  Funds").  Pint  Lakeshore  Tax 
Exempt  Bond  Fund.  Inc.  ('lakeshore"). 
The  Dnyfot  Fund  Incorporated 
CTDFI").  The  Dreyfus  Leverage  Fund. 
Inc.  ("Leverage")  and  Dr^fiis  Capital 
Value  Fund,  Inc.  ("Capital  Value." 
together  with  the  Foreign  Investors  Load 
Funds,  the  Premier  Load  Funds,  the 
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Strategic  Load  Funds,  the  Strategic  LP. 
Load  Funds,  TDFL  lakeshore  and 
Leverage,  the  "Load  Funds"),  the 
investment  companies  wdiich  cuirendy 
do  not  have  an  exchange  program  as 
described  below,  but  may  adopt  such  in 
the  future,  which  are  Oaiwa  Money 
Fund  Ina,  Dreyfus  Corporate  Cash 
Trust  Dreyfiis  Index  Fund.  FN  Network 
Tax  Free  Money  Market  Fund.  Inc.  and 
The  Westwood  Fund  (together  with  the 
No-Load  Funds  and  the  Load  Funds,  the 
"Funds"  and  each  individually  a 
"Fund").  The  Dreyfus  Corporation 
("Dreyfus"),  and  Dreyfus  Service 
Corporation  (the  "Distributor")  and  each 
future  investment  company  for  which 
Drey&is  (or  any  subsidiary  or  affiliate) 
serves  as  investment  adviser,  sub- 
investment  adviser  or  administrator  or 
for  which  the  Distributor  (or  any 
subsidiaiy  or  affiliate)  services  as  a 
distributor  of  such  investment 
company's  shares,  which  such  future 
investment  companies  would  have  sales 
load  structures  and  exchange  programs 
substantially  identical  to  those 
investment  companies  currently  in 
existence. 

Relevant  1940  Act  Section:  Order 
requested  under  section  11(a). 

Summary  of  Application:  Applicants 
seek  an  order  approving  proposed  offers 
of  exchange  of  shares  among  certain  of 
the  Funds  on  a  basis  other  than  their 
respective  net  asset  value  per  share  at 
the  time  of  exchange. 

Piling  Dates:  The  Application  was 
nied  on  December  21, 1987  and  amended 
on  June  1%  19B8. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  recdved  by  the  SEC  by  5:90  pjn.,  on 
July  S.  1968.  Request  a  hearing  fn 
writing,  givbig  die  nature  of  your 
interest  the  reason  lot  the  request,  and 
the  issues  you  contest  Serve  die 
Applicants  with  the  request  either 
personally  or  by  mail  and  also  send  it  to 
the  Secretary  of  the  SBC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notificatian  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
Aoomssas  Secretary.  SEC.  450  Fifth 
Street  NW..  WaahJogtoo,  DC  2054S:  the 
Funds.  666  CMd  Country  Road,  Garden 
City.  New  Yorii  11S3GC  Dreyfus.  767  Fifth 
Avenue,  New  Yoik.  New  York  10153:  the 
Distributor.  600  Madison  Avenue,  New 
York.  New  Yoik  10022. 


FON  njMTNBI  MFOaMATION  OOMTACn 

Stair  AttoBB«y.  Fran  PoUack-Matz.  (202) 
272-3024  or  Branch  Chief  Karen  L 


Skidmore,  (202)  272-3023.  Office  of 
Investment  Company  Regulation. 

SUPPLEMCMTARV  MNMWMTION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier,  (800)  231-32B2 
(in  Maryland.  (301)  25^-4300). 

Applicants'  Repmentations 

1.  Each  Fund  is  an  open-end 
management  investment  registered 
under  that  Act  Dreyfus  either  serves  as 
adviser,  sub-investment  adviser  or 
administrator,  or  the  Distributor  serves 
as  the  distributor  of  the  shares,  oi  each 
Fund. 

2.  The  Applicants  seek  the  flexibility 
to  allow  shareholders  of  any  No-Load 
Fimd  and  any  Load  Fond  to  ^Hwngft  all 
or  a  portion  of  their  shares  (including 
shares  acquired  »*»w»^  die 
reinvestment  of  dividends  aad  oqiital 
gains  distributiaiis)  for  shaves  of  ontain 
other  Funds  Car  Mfhich  Drqrfas  serves  as 
investment  adviser,  sub-investment 
adviser  or  administrator  or  for  which  the 
Distributor  serves  as  principal 
underwriter  as  specified  in  the 
application.  Any  future  investment 
companies  sold  with  a  sales  load  which 
offer  an  exchange  privilege  and  which 
seek  to  utilize  the  exemption  provided 
hereby  will  have  sales  load  structures  or 
exchange  privileges  substantially 
identical  to  one  or  more  of  the  odier 
investment  companies  included  herein 
and  will  be  subject  to  the 
representations  and  conditions  included 
herein.  All  funds  included  within  an 
exchange  privilege  will  have  the  same 
investment  adviser  or  principal 
underwriter  (as  each  term  is  defined  in 
the  1940  Act). 

3.  Shares  of  the  No-Load  Funds  are 
sold  at  their  relative  net  asset  value 
without  a  sales  charge.  Shares  of  the 
Foreign  Investors  Load  Funds. 
Lakeshore,  Leverage,  the  Strategic  LocmI 
Funds,  the  tVemier  Load  Ftmds  and 
Capital  Value  are  offered  at  their 
relative  net  asset  value,  plus  a  maxiniinn 
sales  load  of  4.50ft  of  the  public  offering 
price  per  share.  Shares  of  the  ^ntegic 
LP.  Load  Funds  are  offered  at  their  net 
asset  valiie.  plus  a  nuudmiun  sales  lead 
of  3ilD%  of  ^  pabiic  offering  price  per 
share.  Shares  of  1DFI  are  o£foied  at 
their  relative  net  asset  vahie.  plus  a 
majdoMun  sake  load  of  7.75%  of  the 
public  affning i»ioe  Cor  certain 
purchases  of  under  $S00  and  without  a 
sales  kMd  for  purchases  in  excess  of  diis 
amount 

4.  The  opplicuts  seek  an  Order 
expUcity  pennitting  on  a  prospective 
basis  theioUowiog  traosactioos: 


(i)  The  exchange  of  shares  of  any 
Funds  without  a  sales  load  for  shares  of 
the  Funds  that  are  (^fiered  without  a 
sales  load. 

(ii)  The  exclnnge  of  shares  of  any 
Funds  purchased  widiout  a  sales  load 
for  shares  of  any  of  the  odier  Funds  sold 
with  a  sales  load,  with  the  applicable 
sales  load  being  deducted. 

(iii)  The  exchange  without  a  sales 
load  of  shares  of  any  Funds  purchased 
with  a  sales  load  for  shares  of  any  other 
Funds  sold  widiout  a  sales  losd. 

(iv)  The  exchange  of  shares  of  any 
Funds  previously  purchased  with  a  sales 
load,  shares  of  any  Funds  acquired  by  a 
previous  eifrhsnge  of  shares  purchased 
with  a  sales  load,  and  additional  riiares 
acquired  through  reinvestaient  oi 
dividends  or  distributions  of  any  such 
Funds  (collectively  referred  to  Iwrein  as 
the  "Purchased  Shares**)  for  shares  of 
any  other  Finds  sold  with  a  sales  hwd 
(referred  to  herein  as  the  "Offered 
Shares"),  ff  die  sales  load  ai^icable  to 
the  Offered  Shares  exceeds  tlie 
maximum  sales  load  that  coudd  have 
been  imposed  in  connection  with  the 
Purchased  Shares  (at  the  time  the 
Purchased  Shares  were  aoqoaed). 
without  giving  effect  to  any  reduced 
sales  loads,  t&  diCEerenoe  would  be 
deducted. 

5.  If  a  sales  load  is  imposed  on  an 
exchange,  any  ri^ts  of  accumulation  as 
described  in  die  Funds'  prospectuses 
allowing  for  reduced  sales  loeds  will  be 
considered  in  determining  the  sales  load 
applicable  to  the  exchange.  If  a 
shareholder  has  executed  a  Letter  of 
Intent  whereby  he  immediately  qualifies 
for  a  reduced  sales  load  upon  the 
purchase  of  shares  and  eflBCIs  an 
exchange  prior  to  completing  the  Letter 
of  Intent  his  account  will  be  charged  the 
sales  load  in  the  appropriate  amount  in 
connection  with  the  exchange.  All 
waivers  of  sales  kieda  set  forth  in  the 
prospectuses  Cor  the  Loed  Funds  wiU 
apply  in  connection  with  the  program 
described  above.  Also,  each  exchange 
will  be  subject  to  the  waaaaiaam. 
investment  requirements  of  the  Ftmd's 
shares  which  are  to  be  ecquired. 
Exchanging  shareholders  will  receive  a 
prospectas  of  the  F^md  into  which  they 
have  purchased  shares  under  the 
exchange  prograsa. 

6.  The  AppUcants  are  concerned  that 
the  exchange  privilege  not  provide  an 
opportunity  for  dealeri.  acting 
ostensibly  on  behalf  of  their  dients.  to 
initiate  exdvmges  for  the -dealer's 
benefit  The  Distiftmlor  Witt  not  by 
telephone  actively  solicit  exchanges  or 
notify  shareholdera  of  the  exchange 
privilage.  In  addition,  duelers  who 
distribute  the  Fluid's  shares  will  not 
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receive  any  gftater  oommissioa,  and  in 
many  instanc^  will  receive  a  lesser 
mmtatf yj^Hi.  jtim  ui  f  yrbangc 
transactkn  r4fier  than  a  direct 
purchase.  In  ik  attempt  to  foreclose  the 
possibility  of  Uealen  "dmn^'*  or 
making  exdiiiget  for  die  dealer^s 
benefit  radieii  ^hao  die  shareholder's 
benefit  die  n^^ange  privilege  provides 
diat  once  any]  load  has  been  paid  on 
Purchased  ShBl«s,  sudi  Pnrdiased 
Shares  will  bedeemed  to  have  been 
purchaaed  win  die  maximmn  sales  load 
that  could  ha^f  been  imposed  for 
purposes  of  afil  exchange,  in  addition, 
the  Di8tribato|rt  offers  shoes  only  to 


dealers  with 
dealer 
the  dealers 
by  applicable, 
Dreyius' legall 


ich  it  has  entered  into 
which  require  diat 
that  they  will  abide 
.  The  Distributor  and 

„    . will  diligently  pursue 

customer  coiai^aints  and  are  alert  to 
abuses  that  njght  occur. 

Applicants'  Lf|al  Conduslons 

1.  If  exchanjg|es  were  always  made  at 
their  relative  &t  asset  values  without 
the  ioqiosttioii Many  sales  load,  the 
distribution  syltem  of  the  Load  Funds 
would  be  disrn>ted  because  an  investor 
could  easily  akjoid  the  sales  load  by 
acquiring  No-u>ad  Ftand  shares  and 
immediately  nchanging  the  shares  so 
acquired  for  lidad  Fund  shares.  The 
exchange  pronam  would  avoid  these 
problems,  woi^d  be  equitable  to  all 
shareholders  ^d  would  bmefit 
exchanging  sl^areholders  by  crediting 
them  for  sales  loads  previously  paid. 

2.  The  exemption  requested  is 
appropriate  and  in  the  public  interest, 
and  is  consistent  with  die  protection  of 
investors,  and  Is  consistent  with  the 
purposes  fairty  intended  by  the  policy 
and  provisions  of  die  1940  Act 

Applicanti' Coiidilioiu 

Applicants  agree  that  the  following 
may  be  made  aonditions  to  the  proposed 
relief: 

(1)  The  excl^ange  offers  must  be 
within  the  sam^  family  of  funds  of 
investment  companies,  which  includes 
any  two  or  mdie  registered  open-end 
investment  companies  that  have  the 
same  investmetit  adviser  or  princiapl 
underwriter  (a<  each  term  is  defined  in 
die  1940  Act)  «nd  hold  themselves  out  to 
investors  as  related  companies  for 
purposes  of  investment  and  investor 
services. 

(2)  Any  saleg  load  chaiged  with 
respect  to  an  acquired  security  may  be 
no  greater  than  the  excess  of  the  sales 
load  applicable  to  that  security  in  the 
absence  of  anjtxdiange  over  any  sales 
load  previous^  paid  on  the  exchanged 
security. 


(^  No  tedeB4>tioB  fise  B^  be  inqwsed 
widt  reelect  to  the  exchai^ad  seovlty. 

(4)  The  praqMctuses  of  ^  Funds 
must  discloae  any  adninistratiwe  fees 
that  in  the  future  may  be  impoeed  on  ui 
exchange  transaction.  Hie  Funds  do  not 
currentiy  charge  any  administrative  fee, 
however,  the  Funds  reserve  die  right  to 
charge  a  nominal  adnuntetrative  fee 
($5.00  or  less  or  such  greater  amount  as 
the  Commission  or  the  staff  may  pemdt) 
in  the  future  without  seeking 
amendment  to  the  order  and  reserve  the 
right  to  diacontinae  the  administrative 
charge  without  amendment  to  the  relief 
requested  hereby.  Any  audi 
administrative  chaige  vrill  be  uniformly 
applied. 

(5)  If  any  Fund  were  to  modify  or 
terminate  the  exchange  privilege,  such 
Fund  would  provide  shairdiolders  a 
minimum  of  00  days  written  notice  and 
"sudi  modification  (but  not  termination] 
would  be  described  in  an  amendment  ot 
the  exemptive  order. 

(6)  Any  sales  literature  or  advertising 
that  describes  die  exchange  ofiier  must 
disclose  the  amdinistrative  fee  if  any  is 
imposed. 

(7)  Any  securities  exchanged  which 
were  acquired  through  dividend 
reinvestment  or  capital  gains 
distributions  of  the  Load  Funds  must  be 
considered  to  have  been  sold  with  a 
sales  load  equal  to  the  sales  load 
previously  paid  on  the  shares  on  which 
the  dividend  was  paid  or  distribution 
made. 

(8)  The  Applicants  will  comply  widi 
the  provisions  of  Rule  lla-3  under  the 
1940  Act  as  it  may  be  modified,  if  and 
when  it  is  adopted. 

(9)  Reductions  in  the  sales  load  of  any 
of  the  Load  Funds  will  be  in  accordance 
with  the  provisioas  of  Rule  22d-l  under 
die  1904  Act 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegattMl 
authority. 

)onalfaaBG.Kalz. 

Secretary. 

(FR  Doc.  88-19814  Filed  6-20-88;  8:45  am] 


SMALL  BUSINESS  ADMINISTRATION 

Precapital  Conk,  AppHcaMon  lor  a 
Uoofwo  to  Oporalo  M  a  SnMH 
Bualnaae  Inveatmant  Coaspaiiy 

[Ucenaa  Appfcation  No.  04/04-6244] 

An  application  for  a  license  to  operate 
as  a  sm^  business  investment  company 
(SBIC]  under  the  provisions  of  section 
301(d]  of  the  Small  Business  Investment 
Act  oi  1958,  as  amended  (die  Act).  (15 
U.S.C.  661  et  aeg.),  has  been  filed  by 


Precapital  Corp..  3326  »S.  asrd  Street 
Fort  Lawdcrdak.  Flottda  33306.  widi  die 
Small  Bnaiiieas  Adndaistratfam  (SBA), 
pursuant  to  13  CFR  167^06  (1186). 
The  officers,  direetors  aod  sole 
shareholder  of  the  Applicant  are  as 
follows: 


T«eo< 

_ 

Name  and  aMwB 

psioeiNaus 

of 

irtUiUJUlOii 

ofMieralilp 

John  0.  ChMQ.  teiO 

neaaiera. 

NorthwaMSOh 

Treasurer, 

Wiy,  Pmofolw 

General 

nnaa,  FL  33024. 

nm.kM 

Unett  L  Panerton. 

Seoretaiy. 

,,^ 

Untt  II.  371  W.  Pmk 

Oireclor. 

Drive.  Miami,  FL 

331 7^ 

Denis  Albert  George 

Vice 

TomKnson  196-52 

Pmittont, 

\^'" 

OiNClor. 

HoWswood.  NY 

14423. 

rntmTmO  rmWnOm 

100% 

S«rvtcM,  Inc. 

Suito  202.  332S 

NoflhMSt  33rd 

street.  Fort 

Lauderdale.  FL 

33306. 

The  10-or-more 

percent  shareholders 

of  Preferred  Flnar 

cial  Service! 

1,  Inc.  are: 

Reidanda 

12.7% 

vmhw 

Andaraon.  8260 

N.W.  ism  Court, 

Ponibfolto  PkiM, 

FL  33024. 

John  D.  Chang 

23.6% 

148% 

12614  Kamwood 

Lane,eoMe.MO 

20715. 

The  Applicant  a  Florida  corporation, 
will  begin  operations  widi  a 
capitalization  of  $1,000,000,  and  will 
conduct  its  operations  principally  in  the 
State  of  Florida. 

As  an  SBIC  Ucensed  to  operate  under 
section  301(d)  of  the  Act  the  Applicant 
will  provide  financial  and  managerial 
assistance  solely  to  small  business 
concerns  which  will  contribute  to  a 
well-balanced  national  economy  by 
fadtitating  ownerriiip  in  such  oNicems 
by  persons  whose  participation  in  the 
fiee  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  Application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management  and  the  probability  of 
successful  operation  of  the  ^>plicant 
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under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Act 
and  SBA  Rules  and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment.  Small  Business 
Administration,  1441  L  Street  NW^t 
Washington.  DC  20416. 

A  copy  of  this  notice  shall  be      i 
published  in  a  newspaper  of  general 
circulation  in  Fort  Lauderdale,  Florida. 

(Catalog  of  Federal  Domestic  Aasistanoe 
Program  Nol  59.011.  Small  Business 
Investment  Companies) 

Dated:  fune  14. 1968.  i 

Robert  G.  Linabaiiy,  | 

Deputy  Associate  Administrator  for      I 
Investment 

[FR  Doc.  8»-13920  Filed  6-20-a8;  8:45  am] 
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DEPARTMENT  OF  STATE 

PubNe  bifonnation  CoHeetion 
Requirament  Subrnttted  to  0MB  for 


AOCNCV:  Department  of  State. 
action:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511. 


:  The  proposed  information 
collection  is  made  necessary  by  the 
Hague  Convention  on  the  Civil  Aspects 
of  Intemational  Child  Abduction  and 
Pub.  L 100-300.  The  requested 
information  will  be  used  in  evaluating 
applicants'  claims,  locating  abducted 
children,  and  advising  applicants  about 
available  legal  remedies.  The  following 
summarizes  the  information  collection 
proposal  submitted  to  OMB: 
Type  of  Request— New. 
Originating  o/f/ce— Bureau  of  ConsQlar 

Affairs.  \ . 

Title  of  information  collection — 

Intemational 
Child  Abduction— XBL&ra6%i  for  Return 

of  Child. 
Frequency— Oa  occasion.  l 

Respondents — ^Individuals.  I 

Estimated  number  of  responses — 100. 
Average  hours  per  response— 1. 
Total  estimated  burden  hours— 100. 
Section  3504(h)  of  Pub.  L  96-^11  does 
not  apply. 


iTIONOfI 

Copies  of  die  proposed 


forms  and  supporting  documents  may  be 
obtained  from  Gail  J.  Cook  (202)  647- 
3S3a  Comments  and  questions  should 
be  directed  to  (OMB)  Francine  Picoult 
(202)  395-7340. 

Date:  June  8, 1988. 
Riciuad  C  Faulk. 

Acting  Assistant  Secretary  for 

Administration. 

[FR  Doc.  88-13867  Filed  8-20-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatratlon 

Radio  Tectmlcal  i^ommleaion  for 
Aerohautica  (RTC/^;  Special 
Committae  142  (a2rtd  Meeting),  Air 
Traffle  Control  Radar  Beacon  Syetem/ 
Mode  Select  (ATCRBS/Mode  S) 
Airborne  Equipment;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463: 5  U.S.C  App.  I),  notice  is 
hereby  given  for  the  22nd  meeting  of 
RTCA  Special  Committee  142  On  Air 
Traffic  Control  Radar  Beacon  System/ 
Mode  Select  (ATCRBS/Mode  S) 
Airborne  Equipment  to  be  held  on  July 
13-15. 1988.  in  the  RtCA  Conference 
Room,  One  McPherson  Square,  1425  K 
Street  NW..  Suite  500.  Washington,  DC. 
commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks,  (2) 
approval  of  the  minutes  of  the  twenty- 
first  meeting  held  on  January  19-20. 
1988.  (3)  briefing  on  D.  D.  C.  Systems. 
Incorporated  data  link  service.  (4) 
review  of  proposed  final  draft  minimum 
operational  performance  standards  for 
the  airborne  data  link  processor.  (5) 
assignment  of  tasks.  (6)  other  business, 
(7)  date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  Mc^erson  Square. 
1425  K  Street  NW.,  Suite  500. 
Washington.  DC  20005;  (202)  682-0286. 
Any  member  of  the  pubUc  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC  on  June  la  1968. 
HafbartP.Goldatain. 
DesignatedOfficer. 
[FR  Doc.  88-13868  Filed  8-20-88;  8:45  amj 


FedenU  Highway  Adminietration 

Environmental  Impact  Statement 
Countlea  of  Fairfax  and  Loudoun,  VA 

AOCNCV:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Cancellation  of  notice  of  intent. 

summary:  This  notice  rescinds  the 
previous  Notice  of  Intent  issued  on 
March  7. 1986.  to  prepare  an 
environmental  impact  statement  for  a 
proposed  highway  project  on  the 
widening  of  existing  Route  28  between 
Interstate  66  and  Route  7  in  the  Counties 
of  Fairfax  and  Loudoun.  Virginia. 

FON  PURTHm  NWORMATIOM  contact: 

Mr.  George  B.  Kirk.  Jr.,  District  En^eer. 

Federal  Highway  Administration,  Post 

Office  Box  10045.  Richmond.  Virginia 

2324&-004S.  Telephone  (804)  771-2380. 

aW.Hoikiway. 

Area  Engineer.  Richmond,  Virginia. 

[FR  Doc.  88-13888  Filed  6-20-88: 8:45  am] 


DEPARTMENT  OF  THE  TREASURY 
Office  Of  ttie  Secretary 


[Dept  Circ-PubNe  Debt  8erfee-Na  le- 
ss] 

Treaaury  Notee  of  June  30, 1990, 
Series  AC-1990 

June  16, 198& 

1.  InvitaUon  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $8,500,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  June  30. 1990.  Series 
AC-iggo  (CUSIP  Na  912827  WH 1). 
hereafter  referred  to  as  Notes.  Hie 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  Tlie 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  intemational 
monetary  authorities. 

S.  DMoiptioa  off  Securities 

2.1.  The  Notes  will  be  dated  June  3a 
1988,  and  will  accrue  interest  from  that 


>le  dn  a  I 
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date,  payable  join  a  scHuannual  basis  on 
December  31.  llfiBB.  and  each  subsequent 
e  months  on  JiUe  30  and  Oecoriier  31 
through  the  6mb.  that  ttte  principal 
becomes  payaUIe.  lley  will  inatuie  )une 
30. 1990.  and  if^l  not  be  subfect  to  call 
for  redemptioa  {prior  to  suturity.  In  the 
event  any  payttent  date  is  a  Saturday, 
Sunday,  or  otl|*r  nonbusiness  day.  the 
amount  due  wjul  be  payable  (without 
additional  intMest)  on  die  next  business 
day. 

2.Z  The  NolU  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  itie  Notes  are  exempt 
from  all  taxatijan  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  Stajt^  or  any  local  taxing 
authority,  exc^^t  as  provided  in  31 
U.S.C.  3124. 

2.3.  TheNote^  will  be  acceptable  to 
secure  depositi«  of  Federal  public 
monies.  Ihey  #iU  not  be  acceptable  in 
payment  o!  Federal  taxes. 

2.4.  The  Not^  wiD  be  issued  only  in 
book-entiy  foitt  in  denominations  oi 

$5,000,  $iaooanoo.ooa  and  $i.oooAn. 

and  in  raoltiplcf  of  those  amoonts.  lliey 
wiU  not  be  iss^  hi  registered  defiidtive 
or  in  bearer  fonn. 

2.5.  The  DqiJMment  of  die  Trtoastuy's 
general  regula^oos  governing  United 
States  secaritite.  La.,  Department  of  the 
Treasury  CfaolkrNa  30a  current 
revision  (31  Cn  Part  306).  as  to  the 
extent  a^ilicable  to  marketable 
securities  issa^  in  book-entiy  ilcxm.  and 
the  regulatiomi  ^ovetniaig  book-entry 
Treasury  Baui^  Notes,  and  Bills,  as 
adopted  and  pdriished  as  a  final  rule  to 
govern  securitMs  bdd  in  ttie  TREASURY 
DIRECT  Book-Bntry  Securities  System 
in  51 FR 18280^  kt  aeq.  (May  IB,  1986). 
apply  to  the  Notes  offiered  in  this 
circular. 

3.  Sale  Procedates 

3.1.  Tenders  iwill  be  received  at 
Federal  Reservs  Banks  and  Branches 
and  at  the  Bur^u  of  the  Public  Debt. 
Washington,  D.a  20239-150a  prior  to 
1:00  pjn.,  East#^  Daylight  Saving  time. 
Wednesday.  Jiiae  22. 1986. 
Noncompetitivie  tenders  as  defined 
below  will  be  iansidered  timely  if 
imstmarked  nq  later  than  Tuesday.  )une 
21, 1988.  and  rMeived  no  later  than 
Thursday,  Jun^  ^  1988. 

3.2.  The  par  Mnonnt  of  Notes  bid  for 
must  be  stated!  4n  eadi  tender,  lie 
minimum  bid  1^1(5.006.  and  larger  bids 
must  be  in  mulujples  of  that  anibant 
CotefMtMve  teimvs  must  also  show  die 
yield  desired,  expressed  in  tarms  of  an 
annual  yield  w|i  h  two  decimals,  eg..    : 
7.10%.  Fhurtiooli  may  not  be  used. 
Nonicompietifiv  e  tenders  must  show  the 


term  "nonoonpetitiva'' on  the  tender 
form  in  lieu  of  a  specified  yeUd. 

3.3.  A  single  biddeT,  as  defined  in 
Treasury's  single  bidder  goid^nes,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1.00a000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompettitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  vHiich  for  this 
purpose  are  defhied  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Govemmant  securities  and  are  on  the 
list  of  reportbig  dealers  puUished  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  eadi  customer  are 
furnished.  Oth««  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  baidca  and  other  bankii^ 
institntiaiis;  pihnaiy  dealers,  as  defined 
above:  Fedentty-insaied  savh^  and 
loan  assodations:  States,  and  Aeir 
political  subdivisiaos  or 
instrumentalities:  public  pension  and 
retiremoit  and  otlwr  public  funds; 
international  ocganizations  in  which  the 
United  States  hcdds  membership;  foreign 
central  banks  and  fbceign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Toiders  from  all  othos  must 
be  accompanied  by  full  paymmt  Cor  the 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  per 
amount  applied  for. 

3.6.  Immediatdy  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4. 
noncompetitive  tenders  will  be  accepted 
in  fiill.  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  ttie  amount  offiered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  tiie 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  %  of  one 
percent  increment,  which  results  in  an 
equivalent  average  aocspted  price  dose 
to  IOOjOOO  and  a  lowest  accepted  prioa 
above  the  oiighial  issue  disceant-Umit  of 
99.500,  Tliat  statad  rata^  interest  will 
be  paid  on  all  of  die  Notes.  Based  on 


such  faitecest  rate,  the  price  on  each 
cempajttttve  tender  alioM  WiU  be       .. 
detengiaad  apd  each  soccessful 
cooqietttive  bidder  will  be  requirBd  to ' 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  nancompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  dedmal  places 
on  the  btwis  of  price  per  hundred.  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final 
If  the  amount  of  noncompetitive  tenders 
rceived  would  absorb  all  or  most  of  the 
offering,  competitive  tender*  will  be 
accepted  in  an  amount  suflldent  to 
provide  a  fair  deteradnation  of  die  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  die  price  equivalent 
to  the  weighted  average  yield  of 
accepted  conqwtitive  tenders. 

3.7.  Comjpetitive  bidders  will  be 
advised  xA  the  acceptance  ci  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  oi^y  if  the 
tender  is  not  accepted  in  full,  or  whmi 
the  price  at  th^  average  yield  is  over 
par. 

4.  ReservatikNM 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  die 
amount  of  Notes  specified  in  Section  1. 
and  to  make  diffeent  percentage 
allotmoits  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest  The  Searetary's 
action  under  this  Section  is  final 

5.  Paynent  and  Deliveiy 

5.1.  Settfement  for  die  Notes  aUotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Dept.  wherevw  the  tender  was 
submitted.  Setdement  on  Notes  allotted 
to  bistitntional  investors  and  to  odwrs 
whose  tenders  are  accompanied  by  a 
guarantee  •»  provided  in  Section  3.5. 
must  be  made  or  conqtleted  on  or  before 
Thursday,  June  SOi  1988.  Payment  in  full 
must  accompany  tenders  submittad  by 
all  other  investors.  Payment  must  be  in 
cash:  in  other  funds  immediately 
available  to  the  Treasury:  in  Treasury 
lulls,  notes,  or  bonds  maturing  on  or 
before  the  setdement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities:  or  by  chedc  drawn  to  the 
order  of  the  insdtution  to  whkb  the  -w. 
tender  was  submitted.,  whidt  must  be  •;; 
received  from  institutional  investors  no  .  • 
later  than  Tuesday,  Itme  28, 1988.  In       ^ 
addition,  Treasurer  T^  a^  Loan  Note  .  . 


23334 


Federal  R>gbtec  /  Vol  S3,  No  119  /  Tuesday.  Jun»  21.  1968  /  Wolicei^ 


Option  DqKwitaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Thursday, 
lune  30. 1968.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been       \ 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  fiill  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  (^  the  Secretary  of  die 
Treasury,  be  forfeited  to  the  United 
States. 


5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  securities  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States.  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on^  the 
Notes.  i 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not  ] 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

GonldMuiphy.  I 

Fiacal  Assistant  Secretry. 

[FR  Doc  88-14080  Filed  6-17-88: 4:17  pm] 


[Dept  Cire.-PiibNe  OeM  Serf—   Ma.  17^ 
M] 

Treasury  NotM  Of  Jum  30, 1992, 
SerlaaN-1992 

Iuneie,196& 

1.  Invitatioa  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $6,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  June  3a  1992,  Series 
N-1992  (CUSIP  No.  912827  WJ  7), 
hereafter  referred  to  as  Notes,  llie 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  (he  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  Uie  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
the  average  price  to  Federal  Reserve 
Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  June  30, 
1988.  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
December  31. 1988.  and  each  subsequent 
6  months  oa  June  30  and  December  31 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature  June 
30. 1992.  sihd  will  not  be  subject  to  call 
for  redemption  prior  to  maturity.  In  the 
event  any  payment  date  is  a  Saturday, 
Sunday,  or  ottier  nonbusiness  day,  the 
amount  due  will  be  payable  (without 
additional  interest)  on  the  next  business 
day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  pubhc 
monies.  Iliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$1,000,  $5JXXk  $ia000.  $10aOOO.  and 
$1.000,00a  and  in  multiples  of  those 
amounts.  They  nvill  not  be  issued  in 
registered  definitive  or  in  bearer  form. 


2.5.  The  Department  of  the  TTOasury's 
general  regulations  governing  United 
States  securities.  i.e..  Department  of  the 
Treasury  Circular  No.  900,  current 
revision  (31  CFR  Part  306).  as  to  the 
extent  applicable  to  maricetable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entiy  Securities  System 
in  51  FR  18260.  ef  seg.  (May  16, 1986). 
apply  to  the  Notes  offered  in  this 
circular. 

S.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  (^  the  Public  Debt. 
Washington.  DC  20239-1500.  prior  to 
1:00  p.m.,  Eastern  Daylight  Saving  time, 
Thursday,  June  23. 1988.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Wednesday,  June  22, 1988.  and 
received  no  later  than  lliursday,  June 
30.1988. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000.  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
Srield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  rciceived  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
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above;  Fedei^lly-insured  savings  and 
loan  associatibns:  States,  and- their 
political  subdivisions  or       '  -  -  ■ 
instrumentalities;  public  penskmand 
retirement  «a^  dther  public  hutdi: 
intemationaii  Organizations  in  which  the 
United  Stated  holds  membership;  foreign 
central  bank^iand  foreign  states;  Federal 
Reserve  Bankk  and  Government 
accounts.  Tejiders  from  all  others  must 
be  accompai  ibd  by  full  payment  for  the 
amount  of  N^ies  applied  for,  or  by  a 
guarantee  frdm  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applrad  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tei^ders.  tenders  will  be 
opened,  folloji^d  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  iaxpressed  in  Section  4, 
noncompetit^  tenders  will  be  accepted 
in  full,  and  tl^en  competitive  tenders  will 
be  accepted,  starting  with  those  at  ^e 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  ne^ssary.  After  the 
determinatiof^  is  made  as  to  which 
tenders  are  akjcepted,  an  interest  rate 
will  be  estabUshed,  at  a  Vfc  of  one 
percent  incre|nent,  which  results  in  an 
equivalent  aterage  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.000.  That  i^ted  rate  of  interest  will 
be  paid  on  al||of  the  Notes.  Based  on 
such  interest  |0ate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  aUd  each  successful    ~ 
competitive  Didder  will  be  required  to 
pay  the  price  ^uivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  ^$.y  the  price  equivalent  to 
the  weighted  I  Average  yield  of  accepted 
competitive  tjeiaders.  Price  calculations 
will  be  canuid  to  three  decimal  places 
on  the  basis  n  price  per  hundred.  e.g., 
99.923,  and  th#  determinations  of  the 
Secretary  of  ilke  Treasury  shall  be  final 
If  the  amount  of  noncompetitive  tenders 
received  woqld  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  91  amount  sufficient  to 
provide  a  fai^  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  an^  Federal  Reserve  Banks 
wiU  be  accepjted  at  the  price  equivalent 
to  the  weighted  avwage  yield  of 
accepted  coni^titive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  thet  acceptance  of  their  bids. 
Those  submiiling  noncompetitive 
tenders  will  54  notified  only  if  the 
tender  is  not  Hocepted  in  fiiU.  or  when 
the  price  at  t|^  average  yield  is  over 
par. 


4.  Reservations 

i 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's  ■ 
action  under  this  section  is  &ial. 

5.  Payment  and  Delivery 

5.1.  Settiement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Etank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settiement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Thursday,  June  30, 198a  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settiement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Tuesday,  June  28, 198a  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  pajrment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Thursday, 
June  30, 198a  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settiement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  fidl  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 


to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT  _ 
account  number  previously  obtained.' ' 

a  General  Provisions 

ai.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

a2.  The  Secretary  of  tiie  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptiy  provided. 

6.3.  The  Notes  issued  under  this 
circidar  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 
Gerald  Muiphy, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  88-14061  Filed  6-17-«a-  4:17  pm] 
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Public  Information  Collection 
Roqulrements  Submitted  to  0MB  for 
Review 

Date:  June  14. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  tiie 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2224. 15th  and 
Pennsylvania  Aveniie  NW^  Washington. 
DC  20220. 

Internal  Revenue  Service 

OMB  Number  New. 

Form  Number  8288-8. 

Type  of  Review:  New  Collection. 

Title:  Application  for  Withholding 
Certificate  for  Dispositions  by  Foreign 
Persons  of  U.S.  Real  Property 
Interests. 

Description:  Form  8288-B  is  used  to 
apply  for  a  withholding  certificate 
Gram  IRS  to  reduce  or  eliminate  the 
withholding  required  by  section  1445. 

BEST  COPY  AVAILABLE 
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Respoadeats:  Individuals  or  househoids. 
Busioenea  or  odiar  for-profit 

Estimated  Nund)er  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per  Response: 
28  minutes. 

Frequency  of  Response:  On  Occasion. 

Estimated  A  verage  Reporting  Burden: 
2.344  hours. 

Clearance  Officer.  Garrick  Shear  (202) 
535-4297,  Lntemal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue 
NW..  WashiDgton.  DC  20224. 

OMB  Reviewer  lifSLo  Sunderhauf  (202) 
395-688a  Office  of  Management  and 
Budget.  Room  3206,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Dala  A.  Mocsan.  I 

Departmental  Retorts  Management  Officer. 

(FR  Doc.  8»-13age  Filed  0-20-88:  &45  am] 
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Public  Infonnatlon  Collection 
RoqulrMnonts  StdNidttod  to  OMB  lor 
Review  { 

Date:  June  14. 1988. 

The  Department  of  Treastny  has  j 
submitted  the  following  public  ' 

infoimatioii  collectian  reqairenient(s)  to 
OMB  for  review  and  clearance  under 
the  Paperworic  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
8ubnu8sion(s)  may  be  obtained  by 
calliag  flie  IVeeaury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  lyeasuiy  Department 
Qearance  OKou,  Department  of  the 
Treaswy.  Room  2224. 15th  and 
Pennsylvania  Avenue  NW..  Washbigton. 
DC  20220. 

Alcohol.  Tobaooo  and  Firaaima 

OMB  Number  ISlZrOlSH. 

Form  Mimfrer  ATF  P  2967  (5210.8). 

Type  ofReviemr  Extension. 

Titk:  Compotation  and  Tax  and 
Agreement  to  Pay  Tax  on  Puerto 
Rican  Cigars  and  Cigarettes.         ' 

Description:  AIT  F  2987  (5210.8]  is  used 
to  calculate  die  tax  doe  on  dgars  and 
cigarettes  manufactured  in  Puerto 
Rico  and  shipped  to  the  U.S.  The  form 
identifies  the  taxpayer,  cigars  or 
cigarettes  by  tax  class  and  a 
certification  by  a  U.S.  Custi»is  official 
as  to  the  amomt  of  shipment  «uid  that 
the  shipment  has  been  released  to  the 
US. 

Respondents:  Businesses  or  other  foi^ 
profit  Small  businesses  or 
organisations. 

Estimated  Number  of  Respondents:  30. 

Estimated  Burden  Hours  Per  Response: 
aOminutes. 


Frequency  of  Response:  On  Occasion. 

Estimated  Average  Reporting  Burden: 
150  hours. 

Clearance  O^cer  Robert  Masarsky 
(202)  566-7077  Bureau  of  Alcohol 
Tobacco  and  Fliearms,  Room  7011. 
1200  Pennsylvania  Avenue  NW., 
WashingttMi.  DC  20226. 

OMB  Revtewer  Kfilo  Sunderiiaulf  (202) 
395-a88a  Office  of  Management  and 
Budget  Room  3208,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Dala  A.  Mkirgan. 

Departmental  RepoiU  Management  Officer. 

[PR  Doc.  88-13889  FUed  (V-20-88:  8:45  am] 


PiMic  Infonnelion  CoHectiOfi 
Re<|iilreinenls  Submllted  to  OMB  for 
Review 

Dat«JttB«14,198& 

The  Departaaent  of  Treasury  has 
submitted  the  following  public 
informatioo  collection  requireffient(8)  to 
OMB  for  review  and  deeranoe  under 
the  Paperwork  Reduction  Act  of  lOOa 
Pub.  L  ge-filL  Copies  of  the 
submisston(s)  may  he  obtained  by 
calling  th*  Tkeanny  Bureau  Clearance 
Officer  Hated.  Comments  regarding  this 
informatiaa  ooUeetioB  ihould  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  DefMutment 
Clearance  Officer,  Department  of  the 
Treasoiy.  Room  2224, 15di  and 
Pennsylvana  Avenue  NW..  WashingrcMi. 
DC  2022a 

Internal  Revenue  Service 

Oh4B  Number  1545-098& 

Form  Number  IRS  Form  8808. 

Type  of  Review:  Revision. 

Title:  Low-Income  Housing  Credit 
Allocation  Certification. 

Description:  Form  8808  is  used  by  State 
and  locftl  housing  credit  agencies  to 
allocate  a  low-income  housing  credit 
dollar  amount  to  owners  of  low- 
income  housing.  Its  also  used  by 
owners  to  cei^  that  the  buildhig 
qualifies  for  credit  Part  I  completed 
by  State  or  local  agency;  rest  of  form 
completed  by  bdlflUng  owner.  fPati  0 
completed  first  year  only;  Part  0 
completed  each  year  for  IS-year 
complianoe  period.) 

Respondents:  State  and  local 
governments.  Businesses  or  other  for- 
profit  Non-profit  inatitations.  Small 
bininesses  or  organizations. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hoars  Per  Response: 
40flynatea. 

Frequency  of  Response:  Annually. 

Estimated  A  verage  Reporting  Burden: 
33,072  hours. 


Clearance  Officer  Gairick  Shear  (202) 
535-4207,  Internal  Revenue  Service, 
Room  5571.  nil  Constitution  Avenue 
NW..  Washii«|ton.  DC  20224. 

OMB  Reviewer  Milo  Sundeihauf  (202) 
395-6880,  Office  of  Management  and 
Budget  Room  3206,  New  Executive 
Office  Buikling.  Washington.  DC 
20503. 

Dale  A.  Mocyan. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  88-13800  Filed  ft-20-88: 8:45  am] 


Internal  Revenue  Servtee 


[Delegation  Order  No.  129] 


AQCNCV:  Internal  Revenue  Service; 
Treasury. 

AcnOM:  Delegation  of  authority. 


v:  lliia  delegation  order 
redelegates  the  authority  to  tenninate 
collection  action  against  Federal 
depositaries  to  Uie  Regional 
Commissioners.  Hie  text  (tf  the 
delegation  order  appears  below. 
EFFBCnVI  BATE  June  10^  1988. 

FOR  PURINn  MraMMnoN  comtact: 

Pam  Hush.  TIUkA.  Room  7S13. 1111 

Constitution  Avenne  NW..  Washington. 

DC  20224.  telephone  (202)  686-ieoa 

loyoaRaiBy, 

Chief,  Sendee  Center  Accounting  Section. 

Order  No.:  229. 
EFFMTIVI IMTI:  June  16. 1968. 

Termination  of  Collaction  Actkwi 
Against  Federal  Dapoeitaries 

1.  Pursuant  to  authority  vested  in  the 
Commissioner  of  internal  Revenue  by  31 
CFR  Psrt  5  and  4  CFR  Part  104.  the 
authority  to  oompromise.  suspend  or 
terminate  collection  action  under  the 
Federal  Claima  Collection  Act  of  1966  is 
hereby  delegated  to  the  Regional 
Commissioners.  Each  Regional 
Commissioner  shidl  take  aggressive 
action,  on  a  timely  basis,  witfi  effective 
follow  up.  to  ooOect  claims  of  the  United 
States  due  from  their  Federal 
depositaries  for  deposit  credit  of  tax    i 
coUeclions.  Hie  Regkmal 
Commissfamers  are  audiorixed  to 
compromise,  suspend,  at  terminate 
collection  action  with  respect  to  debt 
claims  due  to  service  centers  which  do 
not  exceed  $20cO0a  exdosive  of  interest 
and  penalties,  upon  written 
recommendation  of  Chief  Counsel  or 
Chief  Counsel's  designee,  and  may  take 
appropriate  action  on  such  claims  up  to 
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$300  without  the  recommendation  of 
Chief  Counsel. 

2.  This  Older  only  refers  to  claims  of 
deposit  credit  due  for  tax  collections 
presented  by  service  centers  to  Uieir 
respective  Federal  depositaries  and 
does  not  aptily  to  any  claim  where  there 
is  an  indication  of  fraud  or 
misrepresenHation  on  the  part  of  the 
debtor  nor  d0es  it  apply  to  any  other 
daims.  Delegation  Order  No.  Ill 
redelegates  ittie  authority  to  terminate 
collection  action  on  all  other  claims. 

3.  The  au^lority  delegated  herein  may 
not  be  redelejgated. 

Date:  May  St.  1968. 
OMriMlLBnaiuMii, 
Deputy  Commbaioner  (OpervUona). 
(FR  Doc.  88-13033  FHed  8-20-88: 8:45  am) 
MJJNO  COM  < 


VETERANS  ADMINISTRATION 
SfMCial  lUtedical  AdviMry  Group; 

MMUnQ 

The  Veterans  Administration  gives 
notice  under  Pub.  L  92-163  that  a 
meeting  of  the  ^lecial  Medical  Advisory 
Group  will  be  held  on  July  7  and  8. 1988. 
The  session  on  July  7  will  be  held  at  the 
Capital  Hilton  Hotel,  16th  and  "IT 
Streets  NW..  Washington.  DC  20038,  and 
the  session  on  July  8  will  be  held  in  the 
Omar  Bradley  Conference  Room  (10th 
floor)  at  the  Veterans  Administration 
Central  Office.  810  Vermont  Avenue 
NW..  Washington,  DC  2042a  The 
purpose  of  die  Special  Medical  Advisory 
Group  is  to  advise  the  Administrator 
and  Chief  Medical  Director  relative  to 
the  care  and  treatment  of  disabled 
veterans,  and  other  matters  pertienent 


to  the  Veterans  Administration's 
Department  of  Medicine  and  Surgery. 
The  session  on  July  7  (held  at  die 
Capital  Hilton  Hotel)  will  convene  at  6 
pjn.  and  the  session  on  July  8  will 
convene  at  8  a  on.  All  sessions  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  rooms.  Because  this 
capacity  is  limited,  it  will  be  necessary 
for  those  wishing  to  attend  to  contact 
Lorri  Fertal.  Office  of  tiie  Chief  Medical 
Director.  Veterans  Administration 
Centiral  Office  (phone  202/233-3986) 
prior  to  July  5, 1988. 

Dated:  June  16, 1966. 

By  Direction  of  the  Administrator. 
Rosa  Maria  Fontanos. 
Committee  Management  Officer. 
[PR  Doc.  89-13915  Filed  »-ao-«8;  8:45  am] 


Sunshine  Act  Meetings 


Feiknl  Kafittat 
Vol  S3.  No.  119 
Tueid«jr.  J«M  21.  1988 


TNs  section  of  ttte  FEDERAL  REGISTER 
contains  notices  ot  meetings  published 
under  the  "Govemment  in  the  Sunshine 
Act  (Pub.  L  84-409)  5  U.SC.  552b{e)(3). 


FCC  to  Hold  Open  Commission  Meeting. 
Thursday.  June  23, 1968 

June  16, 1988 

The  Federal  Commimications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday.  June  23. 1988.  whidi  is 
scheduled  to  commence  at  9e30  ajn.,  in 
Room  858.  at  1919  M  Street  NW.. 
Washington,  DC. 

Agenda.  Item  Na,  and  Subject  j 

Private  Radio— 1— Title:  Reorganization  and 
revision  of  Part  87  of  the  rules  governing 
the  aviation  services.  Summary:  In  this 
Report  and  Order  the  FCC  will  consider 
whether  to  revise  and  reorganize  Part  87  of 
the  rules  governing  the  aviation  services. 

Common  Carrier^l— Title:  In  the  Matter  of 
MTS  and  WATS  Market  Structure  and 
Amendment  of  Part  38  of  the  Commission's 
Rules  and  Establishment  of  a  Joint  Board. 
Summary:  The  FCC  will  consider  whether 
to  amend  the  eligibility  criteria  for  Link  Up 
America. 

Mass  Media— 1— Title:  In  the  Matter  of  BC 
Docket  No.  81-742  Regarding  Formulation 
of  Policies  Relating  to  the  Comparative 
Hearii^  Process.  Summary:  The 
Commission  will  consider  whether  to 
expand  the  scope  of  this  proceeding  to 
examine  the  question  of  abuse  and  other 
matters  relating  to  the  comparative 
renewal  process. 

Mass  Media— 2— Title:  Complaint  filed 
against  KZKC  (TV).  Kansas  City.  MO.  for 
aQeged  broadcast  of  patently  offensive 
material  in  violation  of  18  U.S.C  section 
1464  which  prohibits  the  broadcast  of 
obscene  and  indecent  programming. 
Summary:  FCC  considers  what  if  any. 
enforcement  action  Is  appropriate. 

This  meeting  may  be  continued  the 
following  woiic  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  Lawrence.  Office  of  Public 
Affairs,  telephone  number  (202)  632- 
5050. 

Issued:  June  16, 198ft.  I 

Federal  CommaniGatens  Commission. 
H.  Whikar  Feastat  m. 
Acting  Secretary, 
(PR  Doc  88-14001  Filed  6-17-68;  2:30  pm] 

•tUM*  OOOC  S7ia-01-M 


FEOHIAL  CNEIIQV  REOULATOIIV 


"FEOBUL  REOWTER"  CUATIOM  OF 
FRCVIOU*  ANNOUNCEMWr.  June  13. 
1988. 53  PR  22067. 


I  AND  HATE 
OFMECnNO:  June  15. 1988, 10dOa.m. 
CHAiMiWTMEiiiimiiii.  The  following 
Docket  Number  atid  Companies  have 
been  added  to  Item  ER-8: 

Item  No.,  Docket  No.,  and  Company 

EL88-1B-000 
Boston  Edison  Company  v.  Town  of 
Boylston  Munidpel  lig^t  Department. 
Town  of  Hadson  Light  and  Power 
Department  Town  of  Littleton  Municipal 
Li^t  and  Water  Department 
Middleborough  Municipal  Gas  and 
Electric  Department  North  Attleboro 
Electric  Dei>artment  Peabody  Municipal 
Light  Plant  Shrewsburg  Electric  Light 
Plant  Town  of  Wakefield  Municipal 
Light  Departnwnt  and  City  of  Westfield 
Gas  and  Hectric  Light  Department 

LoisD.Cashell. 

Acting  Secretary. 

[FR  Doc.  88-14076  Filed  6-17-88;  3:56  pm] 

MLUNQ  CODE  S717-SS4I 

FEDERAL  MINB  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

June  15. 1988. 

TIME  AND  date:  10:00  a.m..  Thursday. 

June  16. 1988. 

PLACE:  Room  600. 1730  K  Street  NW.. 

Washington.  DC 

STATUS:  Open. 

MATTERS  TO  SE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Wilmot  Mining  Company,  Docket  No. 
LAKE  85-47.  (Issues  include  consideration  of 
matter  remanded  from  the  Court  of  Appeals.) 

2.  Robert  Simpson  v.  Kenta  Energy,  lac 
and  Roy  Dan  Jackson,  Docket  No.  KENT  83- 
155-D.  (Issues  include  consideration  of 
matter  remanded  bfua  the  Court  of  Appeals.) 

3.  Local  Union  5817.  DisL  17,  UMWA  v. 
Monument  Mining  Corp..  and  Island  Creek 
Coal  Co..  Docket  Na  WEVA  8S-21-C.  (Issues 
include  consideration  of  matter  remanded 
from  the  Court  of  Appeals.) 

It  was  detennined  by  a  imanimoua 
vote  of  Commissioners  that  a  meeting  be 
held  on  these  items  and  that  no  earlier 
announcement  of  the  meeting  was 
possible. 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  inteipreters. 


must  infomi  the  CoaimiMion  in  advance 
of  those  needs.  Subject  to  28  CFR 
2706.150(a)(3)  and  2708.180(d). 

CONTACT  POISON  FOR  MORE 

information:  Jean  Ellen  (202)  663-5629/ 

(202)  Se»-2B73  for  TDD  Relay. 

JeanUEIIaa. 

AgBodaChik. 

[FR  Do&  88-13963  Filed  »-17-aa:  9:29  am] 

MUINQ  cow  S7SS41-« 


FEDERAL  mine  SAFETV  AND  HEALTH 
REVIEW  COMMISSION 

June  16. 1988. 

TIME  AND  DATE:  lOKW  a.m..  Thursday, 

June  16. 1988. 

PLACE:  Room  60a  1730  K  Street  NW., 
Washington,  DC. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDEREOC  in  addition 
to  the  previously  announced  items,  the 
Commission  considered  and  acted  upon 
the  following: 

4.  Secretary  of  Labor  on  behalf  of  Jerry 
Dale  Aleshira.  et  al.  v.  Westmoreland  Coal 
Co..  Docket  Na  WEVA  84-344-D.  (Issues 
include  consideration  of  a  petition  for 
discretionaiy  review.) 

I  was  determined  by  a  unanimous 
vote  of  Commiationers  that  this  item  be 
included  and  that  no  eariier 
annoimcement  of  die  addition  was 
possible. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  Ellen  (202)  653-5629/ 
(202)  566-2673  to  TDD  Relay. 
Jean  H.  Ellen. 

Agenda  Clerk 

[FR  Doc.  88-14000  FUed  6-20-88;  2:29  am] 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

QOVERNORS 

"FBNERAL  REOWTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT.  Notice 

forwarded  to  Federal  Register  on  June 

14, 1988. 

PREVKHISLV  ANNOUNCED  TIME  AND  DATE 
OF  TNB  tHETMO:  lOKM  a.m.,  Wednesday, 
June  22. 1988. 

CNANQES  m  THE  MEETNMC  Deletion  of 
the  following  open  item(s)  from  the 
agenda:  Pubucadon  for  comment  of 
prtqKMed  interagency  policy  statement 
regarding  interest  rate  swaps. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
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Date  lune  17, 1988. 
James  McAfee^ 

Associate  Jncktaty  of  the  Board. 
{FR  Doc.  88-l^FiM«-17-4S:  2:81  an] 
aaxMO  CODE  ti|i*-et-« 

■  1 

FEDERAL  anaiVE  •VSTm  MMUW  OF 
QOVERNOm  i 

TIME  AND  DATE:  12.-00  noon.  Monday. 

June  27, 1986. 

place:  Marritier  S.  Eccles  Federal 

Reserve  Boa4i|  Bnflding.  C  Street 

Entrance  between  20di  and  21st  Streets 

NW..  Washii^n.  DC  20651. 

STATUS:  CkMlM. 

MATTERS  TO  He  CONSIDEflEO: 

1.  Government  in  the  Soiriibie 
conuderatioa  ^  a  peraaMiel  matter.  (This 
item  was  originally  announced  for  a  closed 
maetkig  on  liUjil  31,  uas.) 

2.  Personnel  actions  (appointments, 
promoUons,  asMgnManta.  wwaalgnmenta,  and 
salary  actions]  Involving  individaai  Fadu^ 
Reserve  SysteQii  employees. 

3.  Any  itemsi  carried  forward  frooi  a 
previously  ann|aiunced  meeting. 

CONTACT  PEfllAON  FOR  MORE 

iNFORMAtloiiMr.  Joseph  R.  Coyne, 
Anisfant  to  Ue  Board;  (202)  452-3204. 
You  may  calll|202)  452-3207,  be|$iiidng 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announceme^  of  bank  and  bank 
holding  conqgl^  aqipiications  scheduled 
for  the  meeting. 

Date:  June  17. 1988. 
James  McAfsa, 

Anaeiat0  Secmaryofthe  Board. 
[FR  Ooc  88-14(119  med  «-t7-«;  2:31  pm] 
£at|4'tMi 


NUCLEAR  REolt^TORY  < 

DATE:  Weeksof  June 20. 27.  July 4,  and 
11. 1988. 

PLACE:  ComqiBsioners'  Conference 
Room.  11555  Aockville  Pike,  Rockville, 
Maryland.       ! 
STATUS:  Opei  land  Closed. 


MATTERS  TO  BE  considered: 
Week  of  June  » 

Monday,  June  20 
IKMpjn. 
Discussion  of  Management-Organization 
and  Internal  Peiaonnei  Matters  (Closed- 
Ex.  4). 
2:30  pjn. 
Briefing  on  Technical  Specification 
Revisions  (Public  Meeting). 

Tuesday.  June  21 
10:00  a.m. 
Briefing  by  TVA  on  TVA  Reorganization 
and  Pl«it  SUtas  (PttUic  Meeting). 
2.-00  p.m. 
Briefing  on  Proposed  Rule  oa  ntnese  for 
Duty  (Public  Meeting). 

Friday,  June  24 

10:00  ajB. 
Afiirmatioa/Piscassiaa  and  Vote  (Public 
Meeting)  (if  needed). 

Week  of  June  27— TenUtive 

Monday,  June  27 

10:00  ajn. 
Briefing  on  Proposed  Rule  on  Early  Site 
Permits;  Standard  Design  Certification: 
and  Combined  Licenses  for  Nuclear 
Power  Reactors  (Public  Meeting). 

Wednesday.  Juae  29 
WOO  a.m. 
Initial  Briefing  by  the  Advisory  Committee 
on  Nuclear  Waste  (Public  Meeting). 
11:30  a.ffl. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

Week  of  July  4— Tentadva 

Tuesday,  July  S 
2KX)  p.m. 
Briefing  on  Accountability  of  Radioactive 
Material  Used  by  Material  Licensees 
(Public  Meeting). 

Wednesday,  July  6 
10:00  a.m. 

Briefing  on  EEO  Program  (Public  Meetii^). 
11:30  ajn. 

Afiirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 


Thursday,  July  7 
2:00  p.m. 
Briefing  on  Continuity  of  Government 
Handbook  (Closed— Ex.  1). 

Wedi  of  July  11— TenUtivo 
Tuesday.  July  t2 
10:00  8.ni. 

Annual  Briefing  by  INPO  (Public  Meeting). 
2M)p.m. 

Briefing  on  Policy  Paper  for  nant  Life 
Extension  (Public  Meeting). 

Wednesday,  July  13 
lA)pjn. 
Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting). 

Thursday.  July  14 
2:00  p.m 
Periodic  Briefing  by  Advisory  Committee 
on  Reactor  Safeguards  (ACRS)  (Public 
Meetiiig). 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed). 

Friday,  July  15 

\0X0  a.m. 
Briefing  on  Matters  of  Common  Interest 
Between  NRC  and  EPA  in  the  Regulation 
of  RadiokiigiGal  Hazards  (Public 
Meeting). 

Note.— Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  aooordance  with  the  Sunshine 
Act  as  specific  iteais  areldeatified  and  added 
to  the  meeting  agenda,  ff  then  is  no  specific 
subject  listed  for  affirmation,  this  iseans  that 
no  item  has  as  yet  been  identified  m» 
requiring  any  Commission  vote  on  this  dat& 


TO  VBRW  TMi  Sr ATU8  OP  I 

CALL  (RBCOMDWO):  (301)  402-0292. 

CONTACT  PERSON  FOR  MORE 

information:  William  FfiU,  (301)  492- 

1661. 

June  16, 1988. 

W!mamM.HilL)r.. 

Office  of  the  Secretary. 

(FR  Doc.  88-14066  Filed  6-17-«8: 3:44  pm] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
docunmnt  categories  elsewhere  in  the 
issue. 


DEPARTMEHT  OF  COMMERCE 
Intentational  Trad*  Administratfon' 

(A-122-401] 

j 

R«d  RaspbWTiM  From  Canada;  FInM 
RaauNa  of  Antidumping  Duty 
AdmMstrativa  Raviaw  . 

Correction 

In  notice  document  88-12410  beginning 
on  page  20150  in  the  issue  of  Thursday, 
June  2.  im8,  make  the  following 
corrections: 

1.  On  page  20151,  in  the  second 
column,  in  the  third  complete  paragraph, 
in  the  second  line,  "Packaging"  should 
read  "Packing". 

2.  On  die  same  page,  in  the  same 
column,  in  the  third  complete  paragraph, 
the  second  line  from  the  bottom  should 
read  "determine  the  foreign  market 
value  for  red". 

3.  On  the  same  page,  in  the  same 
column,  in  the  fourth  line  from  the 
bottom,  "production"  should  read 
"producing". 

4.  On  the  same  page,  in  the  third     j 
column,  in  the  sixth  complete  paragraph. 


in  the  seventh  line,  "of  should  read 
or  . 

aNXMa  oooc  ifos«i« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 

21  CFR  Part  172 

[Docket  No.  S5IMW92] 

Food  Additlvaa  Parmittad  for  Oiiact 
Addition  to  Food  for  Human 
Conaumption;  AapartMn* 

Correction 

In  rule  document  88-12741  beginning 
on  page  20838  in  the  issue  of  Tuesday, 
June  7, 1988,  make  the  following 
correction: 

On  page  20839.  in  the  first  column,  in 
the  second  complete  paragraph,  in  the 
ninth  line,  "I7l.70i)"  should  read 
"171.1(h)". 

MUJNO  COOC  1S0»«1-O 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 

21  CFR  Part  622 

Animal  Druga,  Faada.  and  Ralatad 
Producta;  CtMmga  of  Sponaor 

Correction 

In  rule  document  88-12740  beginning 
on  page  20M2  in  the  issue  of  Tuesday, 


June  7, 1988,  make  the  foUowing 
corrections: 

SS2Z2680    ICorrMladl 

On  page  20843,  in  the  second  column, 
the  line  preceding  amendatory 
instruction  4.  should  read  "i  522.2680 
(Amended)":  and  in  the  first  line  of 
amendatory  instruction  4.  "Zeranot' 
was  misspelled. 

BNjjNa  coot  ito»«i-o 


DEPARTMENT  OF  TRANSPORTATION 

UriMm  Maaa  Tranaportation 
Adminiatration 

49CFRPart804 

[Docket  M-E] 

Chartar  Sarvica;  Information  on  PubNe 


Correction 

In  proposed  rule  document  88-12605 
beginning  on  page  20660  in  the  issue  of 
Monday,  June  6. 1968.  make  the 
following  corrections: 

On  page  20660,  in  the  third  column, 
under  ADOnasacs.  in  paragraph  1.,  in  the 
second  line,  add  a  comma  after  "Room 
2230".  Also,  in  paragraph  4..  in  the  first 
line,  "GAS"  should  read  "GSA'.' 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  270 
{FRL  3350.7] 

Requirements  for  Hazardous  Waste 
Incinerator  Permits 

agency:  Environmental  Protection 
Agency. 

action:  Proposed  rule. 


SUMMARV:  This  proposed  rule  clarifies 
the  requirements  of  40  CFR  270.e2(d), 
which  describe  procedures  for 
permitting  existing  hazardous  waste 
incineration  facilities  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Agency  is  concerned 
that  one  aspect  of  the  permitting 
procedures  for  interim  status  hazardous 
waste  incineration  facilities  may  be 
misunderstood  due  to  ambiguous 
regulatory  language.  EPA  is  proposing 
today  to  amend  §  270.62(d)  to  clarify 
that  when  information  is  submitted 
under  9  27a.l9(b),  trial  bum  data  must 
be  submitted  prior  to  issuance  of  a 
permit. 

DATES:  Comments  must  be  submitted  on 
or  before  July  21, 1988. 

AOORESS:  The  public  must  submit  an 
original  and  two  copies  of  their 
comments  to:  EPA  RCRA  Docket  (S- 
212){WH-562).  401  M  Street  SW.. 
Washington,  DC  20460. 

Place  "Docket  number  F-88-TBRP- 
FFFFF'  on  your  comments.  The  OSW 
docket  for  this  proposed  rulemaking  is 
located  in  the  sub-basement  at  the 
above  address,  and  is  open  from  9:00 
a.m.  to  4:00  p.m.,  Monday  throu^ 
Friday,  excluding  Federal  holidays.  The 
public  must  make  an  appointment  by 
calling  (202)  475-9327  to  review  docket 
materials.  The  public  may  copy  a 
maximum  of  100  pages  of  material  from 
any  one  regulatory  docket  at  no  cost; 
additional  copies  cost  $0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Dellarco,  Assistance  Branch, 
Office  of  Solid  Waste  (WH-563). 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington,  DC  20460, 
Phone  (202)  382-4206.  or  the  RCRA 
Hotline  (800)  424-9346  (or  382-3000  in 
the  Washington,  DC  metropolitan  area). 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

II.  Purpose  of  Clarification 

III.  State  Authority 

rV.  Effective  Date         • 
V.  Regulatory  Analysis 


I.  Introductioa 

The  purpo^  of  this  regulaticm  is  to 
eliminate  potential  confusion  regarding 
one  aspect  of  the  permitting  procedures 
for  existing  hazardous  waste 
incineration  facilities  by  clarifying  the 
intent  of  the  regulatory  language  in  40 
CFR  270.e2(d].  Speciflcally,  the  Agency 
wishes  to  clarify  with  this  proposed 
regulation  that  permit  conditions  for 
existing  hazardous  waste  incinerators 
must  be  based  on  pre-permit  trial  bum 
results  under  S  270.19^)  or  other  data 
submitted  by  the  applicant  as  specified 
in  S  270.19(c).  unless  the  applicant  is  not 
required  to  conduct  a  trial  bum  pursuant 
to  an  exemption  under  S  270.19(a). 
"Incinerators"  are  defined  in  40  CFR 

Part  260  as any  enclosed  device 

using  controlled  flame  combustion  that 
neither  meets  the  criteria  for 
classification  as  a  boiler  nor  is  listed  as 
an  industrial  fumace." 

II.  Purpose  of  Clarification 

The  Agency  is  concerned  that  one 
aspect  of  the  permitting  procedures  for 
interim  status  hazardous  waste 
incineration  facilities  may  be 
misunderstood  due  to  ambiguous 
regulatory  language.  EPA  promulgated 
§  270.19  on  April  1. 1983  (48  FR 14239),  to 
require  that  the  Part  B  of  a  permit 
application  for  incinerators  include  one 
of  the  following:  (1)  Sufficient 
information  submitted  under  S  270.19(a) 
to  obtain  an  exemption  fiwm  compliance 
with  the  performance  standards  in 
§  264.343  and  the  operating  conditions  in 
S  264.345:  (2)  a  bial  bum  plan  or  the 
results  of  a  trial  bum  under  S  270.19(b). 
including  all  required  determinations,  in 
accordance  with  S  270.62:  or  (3) 
information  in  lieu  of  a  trial  bum  under 
§  270.19(c)  that  is  sufficient  to  determine 
compliance  with  performance  standards 
and  develop  operating  conditions  under 

8  264.343  and  9  264.345,  respectively. 
Sections  S  27ai9(a)  and  (c)  are 

explicit  as  to  what  information  is 
required  prior  to  issuance  of  a  permit 
but  the  Agency  believes  that  language  in 
§  270.62(d)  is  ambiguous  as  to  what 
must  be  accomplished  under  S  270.19(b) 
prior  to  issuing  a  permit  Specifically, 
the  Agency  is  concerned  that  a  loose 
interpretation  of  {  270.62(d)  might  lead  a 
Regional  Administrator  or  State  Director 
to  set  a  date  for  submittal  of  bial  bum 
data  after  the  permit  is  issued.  This 
strained  interpretation  of  {  270.62(d) 
might  lead  one  to  think  that  permits  can 
be  written  under  9  270.19(b)  based  on 
the  submission  of  a  trial  bum  plan 
instead  of  die  results  of  the  trial  bum. 
contrary  to  the  intended  meaning  of 

9  270.ez(d);  Although  the  Agency  Is 
making  this  clarification  to  the  actual 


language  of  {  270.e2(d)  in  a  proposed 
rule.  EPA  beUev^  that  the  iht^ded 
meaning  of  1 270.62(d)  has  1^  clear 
since  9  27a62(d)  was  pronii^ted. 
EPA  is  proposing  tbda:^  To  amend 
9  270.62(d)  to  clard^  that  when 
information  is  submitted  under 
9  270.19(b).  trial  bum  data  must  be 
submitted  prior  to  issuance  of  a  pennit 
EPA  originally  intended  when 
promulgating  9  270.62  diat  permit 
conditions  must  be  based  on  trial  bum 
data  or  other  data  submitted  under 
9  270.19(c)  unless  data  submitted  under 
9  270.19(a)  justifies  a  trial  bum 
exemption.  Indeed,  the  Agency's 
preamble  to  the  interim  final  rule        . 
published  in  the  Federal  Register  on   ' 
June  24, 1962  (47  FR  27522).  stated  diat 
when  incinerator  permitting  procedures 
were  originally  promulgated  en  January 
23, 1981,  incineration  facilities  "were 
either  required  to  conduct  a  trial  bum  or 
seek  a  waiver  of  the  trial  bum 
requirements  by  submitting  sufficient 
alternative  information."  The  preamble 
to  the  June  24, 1982  rule  which  revised 
the  original  incinerator  permitting 
procedures  also  stated  Uiat  "FoUowing 
submission  of  the  trial  bum  results  and    ' 
the  Part  B  application,  the  Director  may 
prepare  a  draft  permit  which  will 
specify  the  proper  operating 
requirements  under  9  284.345,  based  on 

the  results  of  the  trial  bum In 

addition,  the  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)  Policy 
Directive  #9488.00-2  dated  June  10, 1986, 
states."*  *  *  the  intent  of  the  regulation 
(9  270.e2(d))  is  to  require  performance  of 
the  trial  bum  and  receipt  t)f  the  data 
prior  to  pennit  issuance  so  that  permit 
conditions  may  be  set  based  on  actual 
operating  data  *  *  *"  This  directive  was 
issued  to  ensure  that  there  would  be  no 
mistake  about  proper  interpretation  of 
the  regulation.  The  requirement  for  a 
trial  bum  (or  sufficient  information  in 
lieu  of  a  trial  bum)  prior  to  pennit 
issuance  is  intended  to  ensure  that  a 
permit  writer  has  sufficient  information 
to  be  able  to  define  the  operating 
conditions  in  the  permit  Aat  are 
necessary  to  meet  the  performance 
standard  and  to  ensiure  that  the 
performance  standards  listed  in  a  pennit 
could  be  met  EPA  believes  these  two 
criteria  are  important  to  protect  human 
health  and  the  environment 

Therefore,  the  Agency  is  proposing 
today  to  amend  9  270.e2(d)  to  make  it 
very  dear  that  existing  inchieration 
facilities  must  (1)  conduct  a  trial  bum 
and'subnnt  die  trial  bum  results  prior  to 
permit  issuance,  or  (2)  submit  other 
information  as  spedfied  in  9  27t).19(a)  or 
(c)  before  a  permit  can  be  written  for 
that  facility.  Should  a  permit  a|]^Ucant 
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submit  trial  |»im  results  under 
S  270.19(6).  pfemUt  conditioiis  must  be 
established]]  ling  the  trial  bum  results. 
Conversely,  i ;  the  applicant  submits 
other  informje  tion  uikter  S  27ai9(a)  or 
(c),  the  perdii  must  be  based  on  tikat 
informationj  i 

DL  State  Authority 

A.  Applicability  of  Rule  in  Authorized 
States 

Under  secjtlon  3006  of  RCRA.  EPA 
may  author!^  qualified  States  to 
administer  eUd  enforce  the  RCRA 
pro-am  witbin  the  State.  (See  40  CFR 
Part  271  for  the  standards  and 
requirement^ifor  authorization.) 
Following  aikihorization.  EPA  retains 
enforcement  Authority  under  sections 
3008. 3013,  abd  7003  of  RCRA.  althouf^ 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  th|B  Hazardous  and  Solid 
Waste  Ameiidmento  of  1984  (HSWA).  a 
State  with  fihal  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirementa  no 
longer  appli^  in  the  authorized  State, 
and  EPA  coit)d  not  issue  permiU  for  any 
facilities  in  Ole  State  that  the  State  was 
authorized  to  permit  When  new,  more 
stringent  Federal  requirementa  were 
promulgateq  br  enacted,  the  State  was 
obliged  to  eMct  equivalent  authority 
within  specified  time  frames.  New 
Federal  requirementa  did  not  take  effect 
in  an  authorited  State  until  the  State 
adopted  thelnequirementa  as  State  law. 

In  contrast;  under  section  3006(g)  of 
RCRA.  42  UiSC.  602e(g).  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  noqauthorized  States.  EPA  is 
directed  to  parry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  th^lissuance  of  permita,  until 
the  State  is  |ranted  authorization  to  do 
so.  While  Stpiftes  must  still  adopt 
HSWA-relatad  provisions  as  State  law 
to  retain  tmU  authorization.  HSWA 
applies  in  authorized  States  in  the 
interim. 

ll 

B.  Effect  on  ^tate  Authorization 

Today's  n^e  proposes  requirementa 
that  would  li^t  be  effective  in  authorized 
States  since  the  requirementa  would  not 
be  imposed  pursuant  to  the  Hazardous 
and  Solid  Wf  ste  Amendments  of  1984. 
Thus,  the  pr|D|)osed  requirements  will  be 
applicable  qiUy  in  those  States  that  do 
not  have  fin|a|  authorization. 

40  CFR  27!li.21(e)(2)  requires  States 
that  have  finil  authorization  to  modify 
then-  programs  to  reflect  Federal 


program  changefs  and  to  subsequendy 
submit  the  modification  to  EPA  for 
approval.  The  deadline  by  which  the 
State  must  modify  ita  program  to  adopt 
this  proposed  regidation  will  be 
determined  by  the  date  of  promulgation 
of  the  final  rule,  in  accordance  with 
§  271.21(e).  These  deadlines  can  be 
extended  in  certain  cases  (40  CFR 
271.21(e)(3)).  Once  EPA  approves  the 
modifications,  the  State  requirementa 
become  Subtitie.C  RCRA  requirementa. 

States  that  submit  their  official 
application  for  final  authorization  less 
than  12  months  after  the  effective  date 
of  thede  proposed  standards  are  not 
required  to  include  standards  equivalent 
to  these  standards  in  their  appUcatioo. 
However,  the  State  must  modify  ita 
program  by  the  deadlines  set  forth  in 
9  271.21(e).  States  tiiat  submit  official 
applications  for  final  authorization  12 
months  after  the  effective  date  of  those 
standards  must  include  standards 
equivalent  to  these  standards  in  their 
application.  40  CFR  271.3  seta  forth  the 
requirements  a  State  must  meet  when 
submitting  its  final  authorization 
application. 

in  authorized  States,  the  proposed 
requirementa  of  this  rule  will  not  be 
applicable  until  the  State  revises  its 
program  to  adopt  equivalent 
requirementa  under  State  law.  However, 
because  EPA  is  only  clarifying 
regulatory  language,  die  Agency 
assumes  that  these  proposed 
requirementa  are  already  in  effect  in 
most  States  and.  therefore,  a  simplified 
application  will  be  allowed  for  the 
program  revision  required  following 
promulgation  of  a  final  rule  in  this 
docket.  In  order  to  maintain 
authorization,  a  State's  revision 
application  may  consist  of  a 
certification  by  the  State  Attorney 
General  that  he/she  interpreta  his/her 
State's  existing  regulations  in  the 
manner  described  in  the  rule.  Otherwise, 
the  State's  regulations  must  be  amended 
to  reflect  the  interpretation  set  forth  in 
the  rule.  If  a  State  Attorney  General 
cannot  certify  that  he/she  interpreta  his/ 
her  State's  existing  regulations  in  the 
manner  described  in  the  rule  or  if  the 
State  fails  to  make  necessary  regulatory 
amendments,  that  State's  program  will 
be  less  stringent  than  the  Federal 
program.  In  that  case,  the  State  must 
amend  ita  regulations  to  incorporate  the 
interpretation  set  forth  in  the  rule  in 
order  to  maintain  equivalence  to  the 
Federal  program. 

IV.  Effective  Date 

This  rule,  if  promulgated,  would  be 
effective  30  days  after  final 
promulgation.  Section  3010(b)  of  RCRA 
provides  that  regulations  concerning 


permita  f<«  die  treatment,  storage,  or 
disposal  of  hazardous  waste  shall  take 
effect  six  months  after  die  date  of 
promulgation.  However,  section 
3010(b)(1)  provides  for  a  shorter  period 
if  the  Agency  finds  that  the  regulated 
communify  does  not  need  six  months  to 
comply  with  the  new  regulation.  Since 
this  proposed  rule  would  merely  clarify 
a  requirement  that  is  already  in  effect 
and  the  regulated  community  should 
already  be  in  compliance,  EPA  believes 
that  good  cause  existo  to  make  this  rule, 
if  promulgated,  effective  less  than  six 
months  after  promulgation. 

V.  Regulatory  Analysis 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291.  EPA 
must  determine  whether  a  regulation  is 
"major"  and  thus  whether  EPA  must 
prepare  and  consider  a  Regulatory 
Impact  Analysis  in  connection  with  the 
rule.  Today's  proposal  clarifies  existing 
requirementa  and  is  not  major  because  it 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  an  increase  in  costs  or 
prices  to  industry.  There  will  be  no 
adverse  impact  on  the  ability  of  the 
U.S.-based  enterprises  to  competa  with 
foreign-based  enterprises  in  domestic  or 
export  mariceto.  Therefore,  the  Agency 
does  not  believe  a  Regulatory  Impact 
Analysis  is  required  for  today's  tide. 
The  proposed  rule  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  in  accordance  with 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act  S 
U.S.C.  601  et  seq.,  at  the  time  an  agency 
publishes  any  proposed  or  final  rule,  it 
must  prepcue  a  regulatory  flexibility 
analysis  that  describes  the  impact  of  the 
rule  on  small  entities  unless  the 
Administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Today's  proposed  rule  merely 
clarifies  a  requirement  that  is  already  in 
effect.  It  does  not  impose  any  additional 
requirements  on  or  affect  the 
compliance  burdens  of  the  regulated 
community.  Therefore,  pursuant  to  S 
U.S.C.  601, 1  certify  that  Uiis  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

list  of  Subjecto  in  40  CFR  Part  270 

Administrative  practice  and 
procedure.  Hazardous  waste.  Reporting 
and  recordkeeping  requirements.  Permit 
modification  procedures.  Waste 
treatment  and  disposal. 
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Dated:  lima  Kiaea. 


Acbninistnlor. 
Part  270  is  amended  as  followR 

PART  27D-EPA-AOIIMISTEIICO 
PEfnar  PROGRAMSe  THE 
HAZARDOUS  WASTE  PEfWIT 
PROGRAM 

1.  The  authority  citation  for  Part  270 
contiiuies  to  read  as  foUows: 

AiMkaily:  Sees.  ]0I«  2002.  3005, 3007. 3019, 
and  TOM  a<  tte  Solid  Waste  and  DiapoMl 
Act  as  amended  by  the  Rcsonree 
Conservation  and  Recovery  Act  of  1976,  as 
amended  (42  U.S.C.  0805. 0812, 0827, 0838, 
and  0974). 

2.  Section  270.62  is  amended  by 
revising  para^vpfa  (d]  to  read  as 
follows: 


f27«ul2 


(d)  For  &e  piapotes  of  detenninfaig 
feasibility  of  com|rfiance  widi  flie 
perfermenoe  standards  of  {  264.343  of 
this  chapter  and  of  determining 
adequate  operating  conditions  nnder 
S  264.345  of  diis  diapter,  die  applicant 
for  a  permit  for  an  existing  hazmdoos 
waste  incinerator  most  prepare  and 
submit  a  trial  bom  plan  and  perform  a 
trial  bum  in  accordance  with  i  270.19(b] 
and  paragraphs  (bKZ)  throu^  (b]{9]  of 
this  section  or,  instead,  submit  other 
information  as  specified  in  §  27ai9(c). 
Applicants  submitting  information  unider 
§  270.19(a)  are  exempt  from  ccmpliance 
with  S  264.343  and  {  264.345  and. 
therrfore.  are  exempt  from  the 
requirement  to  conduct  a  trial  bum. 


Applicants  ndto  submit  trial  bam  plans 
and  receive  mpprnnH  before  lubndssion 
of  a  pen^t  qjpbcatioii  omt  conqriete 
the  trial  bom  and  submit  die  results, 
specified  in  paragrapli  (bX6),  with  Part  B 
of  the  pennit  api^icatioii.  If  completion 
of  this  process  conflicts  with  the  date 
set  for  submission  of  the  Part  B 
appUcation,  the  applicant  must  contact 
the  Director  to  establish  a  later  date  for 
submission  of  the  Part  B  application  or 
the  trial  bum  results.  Trial  bum  results 
must  be  submitted  prior  to  issuance  of 
the  pemuL  When  the  applicant  sulmits 
a  trial  bum  plan  writh  Part  B  (rf  die 
permit  application,  the  Director  will 
specify  a  time  period  prior  to  permit 
issuance  in  which  the  trial  bum  must  be 
conducted  and  the  results  submitted. 

[FR  Doc  aa-13814  Filed  S-20-88;  0:46  an] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  654 

Preference  in  Federai  Procurement  for 
l-abor  Surplue  Areas 

AOENCV:  Employment  and  Training 
Administration.  Labor. 
action:  Final  rule. 


SOMMAllv:  The  Department  of  Labor  is 
amending  its  regulations  for  classifying 
labor  surplus  areas  to  modify  the  types 
of  areas  eligible  for  classification  under 
the  criteria  for  exceptional 
circumstances.  The  rule  takes  into 
account  the  fact  that  workers  in  larger 
metropolitan  areas  often  reside  in  one 
civil  jurisdiction  but  work  in  another 
civil  jurisdiction  in  the  same 
metropolitan  area. 
EFFBCTWe  OATt  June  21,  lOSa 
FOR  RMTNER  mFORMATiON  CONTACT 
William  J.  McGarrify.  Telephone:  (202) 
535-0185. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12073  requires 
executive  agencies  to  emphasize 
procurement  set-asides  in  high 
unemployment  areas  known  as  labor 
surplus  areas.  The  Secretary  of  Labor  is 
responsible  under  that  Order  for 
classifying  and  designating  areas  as 
labor  smi^  areas. 

Under  Executive  Order  10582 
executive  agencies  may  reject  bids  or 
offers  of  foreign  materials  in  favor  of  the 
lowest  offer  by  a  domestic  suppher. 
provided  that  the  domestic  supplier 
undertakes  to  produce  substantially  all 
of  the  materials  in  areas  of  substantial 
unemployment  as  defined  by  the 
Secretary  of  Labor. 

The  Department  of  Labor's  (DOL'sJ 
regulations  implementing  Executive 
Orders  12073  and  10582  are  set  forth  at 
20  CFR  Part  654,  Subparts  A  and  R 
Subpart  A  requires  the  Assistant 
Secretary  of  Labor  for  Employment  and 
Training  (Assistant  Secretary)  to 
classify  "civil  jurisdictions"  (defined 
below)  as  labor  surplus  areas  pursuant 
to  the  criteria  specified  in  the 
regulations  and  to  publish  annually  a 
list  of  labor  surplus  areas.  Subpart  B  of 
Part  654  states  that  an  area  of 
substantial  unemployment  for  purposes 
of  Executive  Order  10582  is  any  area 
classified  as  a  labor  surplus  area  under 
Subpart  A.  Thus,  labor  surplus  areas 
under  Executive  Order  12073  are  also 
areas  of  substantial  unemployment 
under  Executive  Order  10582. 

At  present,  the  regulations  classify  as 
labor  surplus  areas  only  high 


unemployaient  civil  jurisdictions,  20 
CFR  664.5Cb)  (1985).  "Ovil  juriadicdons'' 
are: 

(1)  Cities  of  25,000  or  more  popdatioa 
on  the  basis  of  the  most  recently 
available  Bureau  of  the  Census 
estimates;  or 

(2)  Towns  and  townships  in  the  States 
of  New  Jersey,  New  York.  MicUgan.  and 
Pennsylvania  of  25,000  or  more 
population  and  which  possess  powers 
and  functions  similar  to  cities:  or 

(3)  All  counties,  except  those  coonties 
which  contain  any  of  the  types  of 
political  jurisdictions  defined  in 
paragraphs  (b)  (1)  and  (2)  of  this  secdon; 
or 

(4)  All  other  counties  are  defined  as 
"balance  of  counfy"  (i.e.,  total  county 
less  component  cities  and  townsh^s 
identified  in  paragraphs  (b)  (1)  and  (2)  of 
this  section);  or 

(5)  County  equivalents  which  sre 
towns  in  the  States  of  Massachusetts. 
Rhode  Island  and  Connecticut 

20  CFR  654.5(b).  as  applied  at  51 FR 
36611  (October  14. 1986). 

Civil  jurisdictions  are  classified  as 
labor  surplus  areas  when  the  average 
unemplojrment  rate  for  all  civilian 
workers  in  the  civil  jurisdiction  for  the 
reference  period  is  (1)  120  percent  of  the 
natimial  average  unemployment  rate  for 
civilian  workers  or  higher  for  the 
reference  period,  or  (2)  10  percent  or 
higher.  20  CFR  654.5(a).  No  civil 
jurisdiction  is  dassified  as  a  labor 
surplus  area  if  the  national  civilian 
unemployment  rate  is  below  6.0  percent 

Upon  petition  by  a  State  employment 
security  sgency.  a  civil  jurisdictioa. 
under  the  regulations  as  currently  fai 
force,  may  be  classified  as  a  labor 
surplus  area  without  regard  to  die 
unemployment  rate  of  all  civilian 
woricers  for  the  reference  period, 
whenever  it  meets  ot  is  expected  to 
meet  the  above  unemployment  tests  as  a 
result  of  "exceptional  circumstances,** 
meaning  catastrophic  events,  such  as 
natural  disasters,  plant  closings,  and 
contract  cancellations  expected  to  have 
a  long-term  impact  on  lalM>r  market  area 
conditions,  discounting  temporary  or 
seasonal  factors.  20  CFR  654.5(b). 

Unemployment  rates,  the  criteria  for 
classifying  labor  surplus  areas,  are 
estimated  on  a  "place  of  residence" 
basis,  not  a  "place  of  employmoit" 
basis.  Under  the  rule  prior  to  this 
revision,  since  only  civil  jurisdictions 
were  classified  as  labor  surplus  areas,  a 
problem  was  caused,  particularly  in 
large  metropolitan  areas,  when  woricers 
reside  in  one  civil  jurisdiction,  but  woric. 
or  may  seek  work,  in  another  civil 
jurisdiction  of  the  same  metropotttan 
area.  Civil  jurisdictions  where  workers 
reside  sometimes  were  classified  as 


lebor  surplus  areas,  but  nearby  dvil 
Jvisdictions  in  the  same  metropolitan 
area  which  might  have  been 
employment  centers  mi^t  not  have 
been  classified  as  labor  surplus  areas 
because  the  employment  centers' 
unemployment  rates  (based  on  place  of 
residence)  were  not  Idgh  enough  to  meet 
the  unemployment  rate  criteria.  In  those 
cesee.  die  procurement  preference 
(rented  to  labor  surplus  areas  (civil 
Jarisdictions)  might  have  been  of  litde 
value  in  alleviating  the  unemployment 
problem  in  the  metropolitan  area. 

For  the  above  reasons,  DOL  proposed 
on  July  24. 1986,  to  amend  the  labor 
surplus  area  regulations  to  take  into 
account  tiiat  employment  and  residency 
may  occur  in  different  but  neighboring, 
jurisdictions  in  the  same  metropoUtan 
area.  51  FR  26555.  Other  benefits  of  such 
an  action  are  expected  to  indude  some 
reduction  of  a  need  for  relocation  (and 
possible  loss)  of  employment 
opportunities,  and  some  reduction  of  a 
need  for  labor  surplus  area  residents  to 
relocate  to  obtain  employment 

The  criteria  for  determining 
"exceptional  circumstances"  were 
proposed  to  be  amended  to  provide  the 
Assistant  Secretary  the  necessary 
discretion  to  designate  an  entire 
Metropolitan  Statistical  Area  or  Primary 
Metropolitan  Statistical  Area  (terms 
defined  by  the  Office  of  Management 
and  Budget)  as  a  labor  surplus  area  if 
the  entire  area  meets  or  is  expected  to 
meet  the  unemployment  criteria 
establi^ed  under  the  labor  surplus  area 
basic  criteria  at  20  CFR  654.5(a).  This 
would  allow  the  preference  in  bidding 
on  Federal  contracts  (called  for  in  E.O. 
12073  and  E.0. 10582)  to  all  firms 
located  in  high  unemployment 
Metropolitan  Statistical  Areas  and 
Mmary  Metropolitan  Statistical  Areas, 
the  largest  labor  markets  in  Uie  United 
States.  The  Assistant  Secretary  would 
continue  to  have  the  authority  to  add 
dvil  jurisdictions  to  the  aimual  labor 
surplus  area  list  if  they  meet  the 
exceptional  circumstances  criteria  at  20 
CFR  644.5(b). 

Interested  parties  were  invited  to 
submit  comments  on  or  before  August 
25, 198a.  The  following  summarizes  the 
comments  received  and  adopts  the 
proposed  rule  as  the  final  rule. 

Discussion  of  Comments 

A  total  of  13  comments  were  received 
on  the  proposed  rule.  All  of  the 
reqjonses  concurred  with  the  proposed 
diange.  although  two  suggested  that  the 
Depertment  of  Labor  might  consider 
expending  the  proposed  rule. 

One  response  suggested  that  the 
diange  be  expanded  to  20  CFR  654  5  (a) 
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and  (b)  instef  d  of  just  (b).  Another 
suggested  thai  the  change  be  expanded 
to  include  al)  jabor  areas  in  the  Nation. 
The  Departmiont  of  Labor  is  completing 
a  computer  dnHversion  related  to  the 
labor  surplus  area  program.  Expansion 
of  the  rule  to  20  CFR  e54.5(a)  would 
require  further  expansion  of  the  data 
base  for  the  i>rogram.  and  thus  further 
delay  impleii^ntation  of  the  rule  being 
Hnalized.  Conideration  of  expansion  of 
the  rule  to  all  labor  areas  woiUd  have  to 
wait  until  th«  bepartment  has  completed 
its  current  re^ew  of  the  definitions  of 
the  labor  areas  throughout  the  United 
States.  I 

Based  upofi  its  review  of  the 
comments  reioeived.  the  Department  has 
decided  to  implement  the  rule  as 
originally  proposed  on  July  24. 1986. 

Another  ainendment  to  the  labor 
surplus  area  riigulations,  not  discussed 
in  the  July  24 1986,  proposed  nde.  is 
included  in  tue  final  rule.  The  mininnim 
population  criterion  for  civil 
jurisdictions  |tt>  be  classified  as  labor 
surplus  area^  is  changed  from  50,000  to 
25,00a  This  ^t  course  also  affects  the 
balance  of  cQanty  areas  which  include 
such  civil  juifldictions. 

Section  18003(a)  of  the  Consolidated 
Omnibus  Bud^t  Reconciliation  Act  of 
1985,  Pub.  L 199-272. 100  Stat  82.  363, 
added  a  newi  section  15(n)  to  the  Small 
Business  Aci|15  U.S.C.  644(n).  Section 
15(n)  provid^i  in  part,  that  "the  . 
determinatiob  of  labor  surplus  areas 
shall  be  madja  on  the  basis  of  the  criteria 
in  effect  at  tht  time  of  the 
determination,  except  that  any  minimum 
population  criteria  shall  not  exceed 
twenty-five  diousand."  The  amendment 
was  effective  on  July  7, 1988.  Pub.  L  99- 
272,  Section  jl8003(b).  Accordingly,  since 
July  1986.  tha  Department  of  Labor  has 
applied  a  mi(iimum  population  criterion 
of  2S.000JO  'Exceptional  circumstances" 
labor  surplu^  area  determinations.  51  PR 
36611  (Octobar  14, 1986).  The  annual  list 
was  modifie^i  effective  April  1, 1987.  to 
reflect  the  23.000  minimum.  52  PR  9727 
(March  26, 1$07). 

The  changb  in  the  minimum 
population  Q^terion  is  mandated  by 
statute.  DOL^  Already  has  been  applying 
the  change  administratively,  having 
provided  notice  in  the  Federal  Regbter 
and  through  iiidministrative  directive  to 
the  State  emnoyment  service  agencies. 
Therefore,  DOL  for  good  cause  finds 
that  further  abtice  and  public  procedure 
on  the  change  in  the  minimum 
population  q^terion  to  25,000  is 
impracticablja,  unnecessary,  and 
contrary  to  tHe  public  interest.  5  U.S.C 
553(a)(b). 


Regulatory  Impact 

The  financial  and  other  impact  of  the 
rule  is  less  than  specified  in  Executive 
Order  12291  for  designation  as  a  major 
rule. 

At  the  time  the  proposed  rule  was 
published,  DOL  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  pursuant  to  5  U.S.C 
805(b),  that  the  rule  would  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities  because  only  a 
small  number  of  Metropolitan  Statistical 
Areas  and  Primary  Metropolitan 
Statistical  Areas  were  ejqwcted  to 
qualify  as  a  result  of  this  change. 

In  a  letter  of  August  22, 1986,  to  the 
U.S.  Department  of  Labor,  Employment 
and  Trdning  Administration,  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  stated  the  opinion  that 
the  "rule  may  have  the  salutatory  effect 
of  making  more  small  businesses — 
which  are  the  primary  beneficiaries  of 
labor  surplus  preferences — eligible  for 
these  programs."  The  Chief  Counsel 
indicated  that  the  "publication  of  a  final 
rule  should  be  accompanied  either  by  a 
regulatory  flexibilify  analysis  or  a 
statement  as  to  why  the  rule  is 
appropriately  certifiable  as  having  no 
siffoificant  impact." 

After  review,  DOL  continues  to  certify 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
rule  would  not  have  a  significant  impact 
on  a  substantial  number  of  smaU  entities 
because  an  analysis  by  the  DOL  at  that 
time  estimated  that  less  than  twenfy- 
five  percent  of  the  Metropolitan 
Statistical  Areas  and  Primary 
Metropolitan  Statistical  Areas  in  the 
United  States  would  qualify  as  labor 
surpltis  areas  under  the  rule.  In  addition, 
it  was  estimated  that  of  the  potential 
twenfy-five  percent  that  mi^t  qualify, 
almost  eighfy-five  percent  of  the  civil 
jurisdictions  in  the  potential  areas  were 
already  classified  as  labor  surplus  areas 
under  20  CPR  654.5. 

In  sunmiary^  the  number  of  additions 
to  the  labor  surplus  area  list  resulting 
fnan  this  change  is  expected  to  be  small 
in  comparison  to  the  number  of  areas 
already  on  the  list  and  the  number  of 
additional  small  businesses  eligible  is 
expected  to  be  small  in  comparison  to 
the  number  of  small  businesses  already 
eligible  in  the  1.687  dvil  jurisdictions 
already  classified  as  labor  surplus  areas 
by  the  DOL  to  date  in  Fiscal  Year  1988. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  paperwork  requirements  that  are 
included  in  this  regulation  have  been 
approved  by  the  Office  of  Management 


and  Budget  (OMB)  and  assigned  OMB 
control  number  1206-0207. 

List  of  Subjects  in  20  CFR  Part  654 

Employment.  Labor. 

Final  Rule 

Accordingly,  Part  654  of  Chapter  V  of 
Tide  20,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PAflT654-8PECIAL 
RESraNSmLfTES  OF  THE 
EMPLOYMENT  SERVICE  SYSTEM 

1.  The  blanket  authorify  citation  tat 
Part  654  is  removed. 

Subpart  A— Rasponslbllity  Undar 
Exacutiva  Ordar  12073 

2.  Subpart  A  is  amended  by  adding  an 
authority  citation  as  set  forth  below  and 
by  removing  the  separate  authorify 
citations  for  all  the  sections  in  Subpart 
A. 

AiilfaoiHy:  41  U.S.C  10a  et  sag-,  29  U.S.C  40 
et  seq-,  15  U.S.C.  644(n):  E.0. 12073;  10S82.  as 
amended  by  E.0. 11051  and  1214& 

16544   [Amandad] 

3.  In  20  CFR  654.4(b)  (1)  and  (2) 
remove  the  word  "50,000"  and  add,  in  its 
place,  die  word  "25,000." 

4.  Section  654.5  is  amended  by 
revising  paragraph  (b)  to  read  as  i 
follows:  I 


(b)  Criteria  for  exceptional 
circumstances.  The  Assistant  Secretary, 
upon  petition  submitted  by  the 
appropriate  State  employment  security 
agency,  may  classify  a  dvil  jurisdiction, 
a  Metropolitan  Statistical  Area,  or  a 
Primary  Metropolitan  Statistical  Area  as 
a  laoor  surplus  area  whenever  such  an 
area  meets  or  is  expected  to  meet  the 
unemployment  tests  established  under 
{  654.5(a)  as  a  result  of  exceptional 
circumstances.  For  purposes  of  this 
paragraph  "exceptional  circumstances" 
shall  mean  catastrophic  events,  such  as 
natural  disasters,  plant  dosings.  and 
contrad  cancellations  expeded  to  have 
a  long-term  impact  on  labor  market  area 
conditions,  discounting  temporary  or 
seasonal  factors.  For  purposes  of  this 
paragraph.  "Metropolitan  Statistical 
Area"  and  "Primary  Metropolitan 
Statistical  Area"  shall  mean  the  areas 
officially  defined  and  designated  as 
such  by  the  Office  of  Management  and 
Budget. 

(Approved  by  OMB  under  control  niunber 
120S-0207) 
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Subpart  B—ResponsibiiitiM  Under 
Executive  Order  10582 

5.  Subpart  B  is  amended  by  adding  an 
authority  citation  as  set  forth  below  and 
by  removing  the  separate  authority 
citations  following  all  the  sections  in 
Subpart  B: 

Authority:  41  U.S.C  10a  et  seq.;  29  U.S.C.  49 
et  seq.;  15  U.S.C.  a44(n):  E.0. 12073.  E.O. 
10582  as  amended  by  RO.  11051  and  12148. 

Signed  at  Washington.  DC  on  June  14. 
1988. 

Ana  McLaughlin,  | 

Secretary  of  Labor.  ' 

[PR  Doc  88-13870  Filed  6-20-68: 8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Parts  350  and  360 


■T" 


National  Institute  on  Disaliility  and 
Reluil>ilitatk>n  Research 

AOENCv:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARr:  The  Secretary  amends  the 
regulations  governing  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR).  These 
regulations  implement  the  statutory 
requirement  that  NIDRR  support 
projects  for  the  training  of  rehabilitation 
researchers,  as  added  by  the 
Rehabilitation  Act  Amendments  (A  1986. 
These  regulations  deflne  the  purpose 
and  required  activities  of  the  program, 
identify  eligible  applicants,  and  specify 
criteria  by  which  appUcants  will  be 
selected  to  receive  awards. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  Or  write  the 
Department  of  Education  contact 
person. 

FON  FURTHER  INFORMATION  CONTACT 

Betty  Jo  Berland,  National  Institute  on 
Disability  and  Rehabilitation  Research, 
400  Maryland  Avenue,  SW., 
Washington,  DC  20202.  Telephone:  (202) 
732-1142;  deaf  or  hearing  impaired 
individuals  may  call  (202)  732-1198  for 
TTY  services. 
SUPMfMENTARV  INFORMATION:  The 

NIDRR.  established  under  Title  n  of  the 
Rehabilitation  Act  of  1973.  carries  out  a 
variety  of  research  and  related 
activities.  Title  II  was  amended  most 
recently  in  1986.  Regulations  to 
implement  most  changes  made  by  the 
Rehabilitation  Act  Amenmdments  of 
1986  were  published  in  the  Federal 
Register  on  August  12. 1987  at  52  FR 
30060.  The  Secretary  now  amends  the 
regulations  to  implement  a  new  program 
authority  for  training  in  rehabilitation 
research  under  section  202(k)  of  the 
Rehabilitation  Act,  as  added  by  Pub.  L 
99-^06,  the  Rehabilitation  Act  i 

Amendments  of  1986. 

On  the  basis  of  an  analysis  of  the 
need  for  expertise  in  particular 
rehabilitation  research  fields,  the 
Secretary  has  determined  that  the 
appropriate  implementation  of  this 
authority  is  to  provide  advanced 
training  in  research  for  individuals 
trained  in  rehabilitation-related  clinical 
specialties  whose  professional  practice 
degree  requirements  did  not  indude  an 
emphasis  on  research  capability.  This  is 
typical  in  many  fields  of  medicine  and 


allied  health  specialties,  social  wpric, 
and  similar  applied  disciplines.  The 
research  training  that  is  currently 
provided,  frequently  through  in-aervice 
training  or  occasional  woricshops,  is  liot 
sufficient  in  duration  or  intensity.  Thus, 
the  Secretary  is  establishing  a  program 
that  woidd  require  project  grantees  to 
provide  training  that  is  at  least  one  year 
in  duration.  Additional  training  woidd 
be  required  if  necessary  to  enable 
individual  trainees  to  become  qualified 
to  conduct  independent  research. 

The  Secretary  believes  that  evaluating 
applications  for  projects  to  train 
researchers  differs  sijpiificantly  £rom 
evaluating  applications  for  projects  to 
conduct  research,  and  thus  the  selection 
criteria  for  this  program  focus  on  four 
major  components  of  an  effective 
research  training  program.  They  are: 
The  relevance  and  importance  of  the 
proposed  training  program  and  its 
probable  contribution  to  increasing  the 
population  of  qualified  rehabilitation 
researchers:  the  quality  of  the  proposed 
training  program:  the  quality  of  the 
resources  and  the  personnel  involved  in 
the  project;  and  the  plan  for 
management  and  operation  of  the 
training  program. 

These  selection  criteria  incorporate  all 
of  the  elements  specified  as  selection 
criteria  in  the  Education  Department 
General  Administrative  Regulations 
(EDGAR).  However,  these  regulations 
consolidate  those  criteria  into  the  four 
described  categories. 

On  February  9. 1988,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  for  NIDRR  at  53  FR  3832. 
NIDRR  received  several  comments  and 
some  changes  have  been  made  in 
response  to  those  comments.  An 
Analysis  of  Comments  and  Changes 
follows  this  paragraph.  The  principal 
changes  from  the  proposed  regulations 
are  to  change  in  {  360.40  the  minimum 
two-year  training  period  to  a  one  year 
requirement,  unless  a  longer  training 
period  is  necessary  to  enable  a  trainee 
to  become  qualified  to  conduct 
independent  research,  and  to  adjust  the 
wei^ts  for  the  selection  criteria  in 
S  360.31(a)  and  (d).  However,  these 
changes  will  not  become  effective  until 
fiscal  year  1980.  The  fiscal  year  1988 
competition  for  this  program  was 
announced'under  the  Notice  of  Proposed 
Rulemaking,  and  the  closing  date  for 
receipt  of  applications  has  passed.  Thus, 
applications  in  fiscal  year  1988  will  be 
reviewed  in  accordance  with  proposed 
S9  360.31(a),  (d),  and  360.4a  Chaoget  to 
these  provisions  are  not  being  maoe 
effective  for  fiscal  year  1988  because 
NIDRR  would  not  have  time  to  notify  all 
applicants  of  the  changes,  allow  them  an 
extension  of  time  to  amend  or  resubmit 


their  applications,  and  stiill  make  timely 
1988  awards.  ,. 

Analysis  of  Comments  and  Oianges 

NIDRR  received  several  letters 
containing  comments  on  the  proposed 
rules.  A  discussion  of  comments  and 
substantive  changes  follows. 

Comment  One.commenter ! 
recommended  that  the  term  "Director" 
be  substituted  for  the  term  "Secretary" 
and  the  term  "Institute"  be  substituted 
for  "Department",  since  the 
RehabiUtation  Act,  as  amended,  clearly 
specifies  that  the  Director  of  NIDRR  is 
authorized  to  award  grants. 

Discussion:  The  Department  of 
Education  Organization  Act  authorizes 
the  Secretary  to  exercise  all  functiQns  of 
the  Department  and  its  constituent 
officials,  including  the  promulgation  of 
regulations.  The  &lucation  Department 
General  Administrative  Regulations 
(EDGAR),  in  Part  77,  defines  "Secretary" 
to  mean  "the  Secretary  of  The 
Department  of  Education  or  an  official 
or  employee  of  the  Department  acting 
for  the  Secretary  under  a  delegation  of 
authorify." 

Changes:  None. 

Comment:  One  commenter 
recommended  that  8  350.20  be  revised  to 
require  that  applicants  submit 
applications  to  State  rehabilitation 
agencies  for  the  blind  as  well  as  to  the 
State  rehabilitation  agency.  Most  States 
have  two  State  rehabiUtation  agencies. 

Discussion:  The  requirement  in 
8  350.20  is  based  on  provisions  of  the 
Rehabilitation  Act.  Section  204(c)  of  the 
Act  mandates  that  the  general  grant  and 
contract  requirements  of  section  306 
apply  to  all  NIDRR  financial  assistance, 
unless  the  content  of  the  requirement 
mdicates  that  it  is  clearly  inapplicable.  . 
For  example,  the  construction 
requirements  of  section  306(b)  would  not 
apply  because  NIDRR  does  not  support 
construction  projects.  One  of  the 
requirements  that  does  apply  to  NIDRR 
is  section  306(i).  which  requires  that  the 
appropriate  State  rehabilitation  agency 
or  agencies  designated  under  section  101 
be  provided  an  opportunify  to  comment 
on  proposed  grants  or  contracts.  Section 
101(a)(1)(A)  of  the  Act  permits  each 
State  to  designate  a  separate 
rehabilitation  agency  to  provide  services 
to  the  blind  that  is  separate  from  the 
State  agency  providing  services  to  all 
other  disabiUfy  groups. 

Changes:  A  technical  change  has  been 
made  to  {  350.20  to  clarify  that  if  a  State 
has  designated  two  rehabilitation 
agencies  to  provide  services,  then  both 
agendea  must  be  afforded  the 
opportunity  to  comment  on  proposed 
NIDRR  grants  or  contracts. 
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Comment  6t  commenter  suggested 
that  there  be  a  change  in  the  weighting 
of  the  selection  criteria,  arguing  that  die 
criterion,  "Im||^rtance  and  potiential 
contribution"  |4  extremely  sigidflcant 
and  should  be  increased  from  10  points 
to  20  points.    Y 

Discussion:  The  Secretary  agrees  that 
this  is  an  impci^nt  aspect  of  the 
program  and  gHould  be  given  greater 
emphasis.       i 

Changes:  Tl|#  weight  accorded  to  the 
criterion.  "Impdrtance  and  potential 
contribution",  i^as  been  increased  to  20 
points.  The  weight  accorded  to  the 
criterion,  "Management  and  operating 
plans",  has  been  decreased, 
consequently.  ;tp  10  points. 

Comme/it- Sl^eral  commenters 
recommended!  that  the  requirement  of  a 
minimum  tfaiiUng  period  of  two  years 
would  discouinge  many  potential 
trainees  from  perticipating  in  the 
program,  and  uus  urged  diat  a  one  year 
minimum  be  adopted. 

Discussion:fthe  Secretary  agrees  that 
the  two  year  requirement  could  be  a 
barrier  to  participation  by  individuals 
who  have  other  career  commitments.  At 
the  same  time;  the  Secretary  is 
concerned  tha|t!a  shorter  fraining 
program  may  jibt  be  sufficient  to 
prepare  some  Individuals,  depending  on 
their  prior  acanemic  and  research 
backgrounds.  i6  conduct  independent 
research.  Theilefore.  the  Secretary  is 
establishing,  qa  a  general  rule,  a 
minimum  training  period  of  only  one 
academic  year,  but  is  requiring 
additional  trajiting  if  necessary  to 
enable  individual  trainees  to  develop 
competence  to  conduct  independent 
research. 

Changes:  Tht  absolute  requirement  of 
a  minimum  twQ  year  training  program 
has  been  chariged  to  a  minimum  training 
period  of  one  year,  with  an  exception 
requiring  longer  training  if  needed  by 
individual  trainees. 

Comment-  Siaveral  commenters 
recommended  that  any  priorities 
established  in[fhis  program  be  based  on 
survey  data  rdflecting  rehabilitation 
research  manj^ower  needs  and  be 
expressly  consistent  with  the  NIDRR 
long-range  plan. 

Discussion:!The  Secretary  agrees  that 
priorities  should  be  based  on  some 
objectively  identified  needs  for 
additional  research  expertise.  However, 
there  are  no  reliable  sources  of  survey 
data  for  the  eu^re  field  of  rehabilitation 
research.  In  addition.  NIDRR  has  other 
sources  of  inforination  on  needs,  such  as 
analyses  of  grant  applications  submitted 
to  the  Institute,  conferences  with 
professional  aasociations,  and  input 
from  establishad  rdiifibiUtation 


lesearcbM  and  bom  other  Federal 
research  agencies. 

Changes:  No  changes  have  been 
made. 

Comment'  Several  commenters 
recommended  that  the  requirement  in 
§  360.10  that  training  be  provided  to 
"*  *  *  individuals  who  have  clinical 
experience  *  *  *"  be  broadened  to 
include  *****  individuals  who  have 
clinical  or  other  experience  *  *  *" 

Discussion:  The  Secretary  agrees  that 
rehabilitation  research  training  should 
be  available  to  individuals  who  lack 
clinical  experience  but  have  research 
experience  in  basic  sciences  or  relevant 
management  experience. 

C'Ao/^ges.' Section  aeoio  has  been 
revised  to  include  individuals  widi 
relevant  management  or  basic  science 
research  experience. 

Comment'  Several  commenters 
recommended  that  the  requirement  for 
laboratory  experience  be  deleted,  since 
"laboratories"  are  not  relevent  to  some 
Helds  of  research. 

Discussion:  The  Secretary  believes 
that  the  concept  of  laboratory,  or  its 
equivalent  in  a  community-based 
alternative  research  setting,  applies  in 
all  areas  of  scientific  inquiry.  It  is 
important  that  independent  researches 
be  able  to  conduct  research  in  such 
settings. 

Changes:  Section  360.11  has  been 
changed  to  expand  the  concept  of 
laboratory  experience  to  include 
equivalent  experience  in  a  community- 
based  research  setting. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  specified  in  the  order. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  hiformation  that 
is  being  gathered  by  or  is  available  fitim 
any  other  agency  or  authority  in  the 
United  States.  Based  on  the  response  to 
the  proposed  rules  and  its  on  own 
review,  the  Department  has  determined 
that  the  regulations  in  this  document  do 
not  require  transmission  of  information 
that  is  beiitg  gathered  by  or  is  available 
from  any  other  agency  or  authority  of 
the  United  States. 

List  of  Subjects 

34CFRPart350 

Administrative  practice  and 
procedure.  Education.  Educational 


research.  Grant  programs— education. 
Handicapped. 

34CFRPaH3eO 

Education.  Educational  resetudi. 
Grant  propams — education. 
Handicapped,  Manpower  training 
programs,  Vocational  rehabilitation. 

Dated  June  7, 1988. 
WiIliain).Baaiiatt 

Secretary  (^Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133P,  National  Institute  on 
Disability  and  Rehabilitation  Research) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by 
amending  Part  350  and  adding  a  new 
Part  360  as  follows: 

PART  3S0-I)ISABIIJTY  AND 
REHABILITATION  RESEARCH: 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  350 
continues  to  read  as  follows: 

Authority:  29  U.S.C  780-762.  unless 
otherwise  noted. 

2.  Section  350.1  is  amended  by 
revising  the  introductory  text  in 
paragraph  (b)  and  adding  a  new 
paragraph  (b)(10)  to  read  as  follows: 

S  350.1    DisabWty  and  rehaiilMatlon 


(b)  The  Secretary  awards  financial 
assistance  through  ten  types  of 
programs: 

*        *        *        *        ft 

(10)  Research  Training  and  Career 
Development  Projects  (34  CFR  Part  360). 

(Authority:  Sees.  200. 202,  and  204;  29  U.S.a 
76a  761a,  and  762) 

3.  Section  350.2  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

$3502    Wlioiaeligil>leforassistMic« 


The  following  agencies  and 
organizations  are  eligible  for  grants  or 
contracts  as  appropriate  under  these 
programs,  except  for  programs 
described  in  34  CFR  Parts  356, 359,  and 
360: 


4.  Section  350.3  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§350.3    Wtat  regulations  apply  to 
program*? 


(c)  The  regulations  in  34  CFR  Part  351, 
352,  353,  354. 355.  356,  357. 358. 359,  or 
360,  as  appropriate;  and 
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5.  Section  3S0.20  is  revised  to  read  as 
follows: 

935020   What  are  the  appfcaWon 
r~T"i1iaii  anitar  Miaaa  piniMiisT 

An  applicaht  for  assistance  nnder  34 
CFR  Parts  351. 352.  353.  354.  355,  357, 
358, 359,  or  300,  shall  submit  a  copy  of 
its  application  to  the  ajquopriate  state 
rehabilitation  agency  or  agenciea  for 
comment  in  accordance  with  the 
procedures  in  EDGAR.  34  CFR  75.155- 
75.159. 

(Authority.  Sees.  2M(c)  and  306(1);  29  U^C 
7S2(c)  and  766(a))  [ 

6.  Section  350J0  is  amended  by 
revising  the  seomd  sentence  to  read  as 

follows:  , 


9350.30    To 


•  *  *  Peer  review  panels  review  ' 
applications  for  the  Secretary  on  the 
basis  of  selection  criteria  described  in 
34  CFR  350.34. 352.31. 353.31.  358.32, 
359.31,  or  300.31,  as  appropriate. 

7.  Section  350.40  is  amended  by 
revising  paragra{^  (a)  to  read  at 
follows: 

1 

935IMO    Whatara ttwmatcWog       ■  I  .  - 
fM)iilrainants7 

(a)  The  Secretary  may  make  grants  to 
pay  for  part  of  the  costs  of  researdi  and 
demonstration  projects  that  bear 
directly  on  the  development  of 
procedures,  methods,  and  devices  to 
assist  the  provision  of  vocational  and 
other  rehabilitation  services,  and 
research  training  and  career 
devetopment  profects.  Each  pantee 
must  participate  in  the  costs  of  those 
projects.  The  qtedfic  amoooit  of  cost 
sharing  to  be  borne  by  each  grantee  is 
negotiated  at  the  time  of  the  award  and 
is  not  a  factor  that  is  considered  in  the 
selection  process. 
•       *       *       •       « 

&  A  new  Part  360  ia  added  to  read  as 
follows: 

PART  360-OISABIUTY  AND 
REHABtUTATION  RESEARCH: 
RESEARCH  TRAINING  AND  CAREER 
DEVELOPMENT  PROGRAM 

Sul>partA   Oanaral 

360.1  WhatisttwlleataidiT»ainii«aiid 
Career  Development  Program? 

360.2  Who  is  eligible  for  asssistmce  under 
thispiagnin? 

360.3  What  legulatioM  apply  to  this 
program? 

360.4  What  definitions  apply  to  this 
program? 


t  KftidB  of  AelMHas  Does 
ttw  Dopartmant  Support  UMIar  TMo 


36aiO    What  types  of  projects  are 
anthoriaid  aadtr  this  piograa? 

seail    What  types  of  adivitic*  are 
under  these  proiacU? 

Subpart  C   inaaarvodl 

Subpart  D^-How  Doaa  the  Sacratary  UaiM 
a  Grant? 

360.30  How  is  peer  review  conducted  under 
this  program? 

360.31  What  selection  oriteria  are  used 
under  this  progran? 

360.32  What  are  A*  priorities  for  funding 
under  this  pragnm? 

Subpart  E—Wtol  CondMona  Must  Bo  Mat 
After  an  Awaitf? 

360.40    What  is  the  required  duration  of  the 

training? 
3ea41    What  level  of  participation  is 

required  of  trainees? 

AuthHily:  29  U.&Q  780-762.  unless 
otlienmse  noted. 


Subpart  A— Goneral 


9  36&1    What  la  tho 
Career 


TrakihiQ  and 


The  purpose  of  this  program  is  to 
expand  capability  in  the  field  of 
rehabilitation  reatiarch  by  supporting 
projects  that  provide  ad^nanced  training 
in  rehabilitation  research. 

(Authority:  29  U.S.a  7eia(k)) 
93602  Whoia 


Institationa  of  higher  education  are 
eligible  to  receive  atsntance  under  this 
program. 

(Authority:  29  UAC.  761(al(k)) 

93603   WMtragulattoiwapplyloma 


The  regulations  rrferenced  in  34  CFR 
3503  ap^  to  this  program. 

(Authority:  29  U&C  7na(i)(I)) 
93604   What  danmdona  apply  to  thio 


The  definitiona  listed  in  34  CFR  3504 
apply  to  this  program. 

(Authority:  29  U.S.C  701a(i)(Q) 

Subpart  0   WUmI  Kbidi  ©f  AetfvWas 


Does 

TMa  FtoQfanMT 


936O10 

authertiod  undor  tMaprbgraoi? 

The  Reaesrdi  Training  and  Careo- 
Development  Program  provides 
financial  assistance  for  projects  of 
advanced  training  in  rehabilitation 
research.  These  projects  provide 
research  training  and  experience  at  an 
advanced  level  to  individuals  with 
doctorates  or  simitar  advanced  degrees 


who  have  cHnical  or  other  relevant 
experience,  including  e^qpe^ience  in 
management  or  basic  sconce  research, 
in  fields  pertinent  to  rehabifitation  in 
order  to  qualify  those  individuals  to 
conduct  independent  research  on 
problems  related  to  disability  and 
rehabilitation. 

(Authority:  29  U.&C  761a(k)) 
936011    What  typoa  Of  activities  are 


Each  project  must  include  the 
following  activities: 

(a)  Recruitment  and  selection  of 
candidates  for  advanced  research 
training. 

(b)  Provision  of  a  training  program 
that  includes  didactic  and  dasaroom 
instruction,  is  multidisdplinary,  and 
emphasizes  scientific  methodology,  and 
that  may  involve  collaboration  among 
institutions. 

(c)  Provision  of  research  experience, 
labwatory  experience  or  its  equivalent 
in  a  conunonity-based  research  setting, 
and  a  practicUm  that  involve  each 
individual  in  rMni^J  research  and  in 
practical  activities  with  organizations 
representing  taidlviduab  with 
disabilities. 

(d)  Provision  of  acadonic  mentordiip 
or  guidanca,  and  opportunities  for 
sdentlficcoUaboratian  with  qualified 
researchers  at  the  host  university  and 
other  aiqiropriate  institi^ons. 

(e)  Opportunities  for  partidpation  in 
the  development  of  professional 
presentations  and  publications,  and  for 
attendance  at  profieaaional  conferences 
and  meetings  as  appropriate  for  the 
individual's  field  of  study  and  level  of 
experience. 

(Auftoritr  29  U&C.  7ei(a)(k)) 

Subpart  C— tnaaarvadl 

Subpart  D— How  Does  tha  Socralaiy 
MakoaGrant? 

9  36030   How  Is  pear  I'ovlaai  oonchictad 


Peer  review  is  conducted  under  this 
program  in  accordance  with  34  CFR 
350.30-350.32. 

Untfor  (Authority.  Sec.  202(e);  29  U.&C761a(e)) 


936031   What  BslBcMon  criterts  wo  uaed 
under  tlila  pfogramf? 

(a]  Importance  and  potential 
contribution.  (20  points)  (Note:  For  fiscal 
year  1988  only.  tLe  ma^dmum  number  of 
points  to  be  awarded  under  this 
criterion  is  10  points.)  The  Secretary 
reviews  each  application  to  determine  to 
what  degree — 

(1)  Hie  applicant  is  responsive  to  any 
priority  established  under  {  360.32: 


kdetal 
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(2)  The  applicant  proposes  to  provide 
training  in  a  tthabilitation  discipline  or 
area  of  study*  in  which  there  is  a 
shortage  of  qiittlified  researchers,  or  to 
provide  training  to  a  trainee  population 
in  which  theijei  is  a  need  for  more 
qualified  researchers,  such  as  clinicians 
in  rural  area^,ior  clinicians  who  are 
directly  experienced  with  underserved 
populations;  and 

(3)  The  apilUcant  is  likely  to  make  a 
significant  inct«ase  in  the  number  of 
trained  reha^itation  researchers. 

(b)  Quality  pf  proposed  training 
program.  (40  boints)  The  Secretary 
reviews  eachj  application  to  determine  to 
what  degree-H> 

(1)  The  ap||^cant's  proposed 
recruitment  {jiiogram  is  likely  to  be 
effective  in  r9J;ruiting  highly  qualified 
trainees:       1 1 

(2)  The  proposed  didactic  and 
classroom  trotting  programs  emphasize 
scientific  meUodology,  are 
multidiscipliiiary.  comprehensive,  and 
appropriate  to  the  level  of  the  trainees, 
and  are  likely  to  produce  qualified 
independent  researchers; 

(3)  The  quality  and  extent  of  the 
academic  mentorship,  guidance,  and 
supervision  to  be  provided  to  each 
individual  trabiee  are  of  a  high  level  and 
are  likely  to  produce  highly  qualified 
researchers;    > 

(4)  The  typei  extent,  and  quality  of  the 
proposed  clii^lcal  and  laboratory 
research  experience,  incuding  the 
opportunity  to  participate  in  research  on 
meaningful  topics  at  an  advanced  level, 
are  likely  to  mvelop  individuals  with 
the  capacity  w  perform  independent 
research;  and 

(5)  The  op|i<^rtunities  for  collegial  and 
collaborative  activities,  exposure  to 
outstanding  dOientists  in  the  field,  and 
opportunities  to  participate  in  the 
preparation  of  scholarly  or  scientific 
publications  and  presentations  are 
extensive  and  appropriate. 

(c)  Personnel  and  resources 
committed  toi  the  project.  (30  points)  The 
Secertary  evaluates  each  application  to 
determine  to  what  degree — 

(1)  The  actitities  of  the  project  will  be 
implemented  by  sufficient  and  qualified 


staff  who  are  outstanding  scientists  in 
the  field; 

(2)  The  project  director  and  other  key 
staff  are  experienced  in  the  delivery  of 
advanced  research  training  as  well  as 
knowledgeable  about  the  methodology 
and  literature  of  pertinent  subject  areas; 

(3)  All  required  disciplines  are 
effectively  included;  and 

(4)  The  applicant  possesses  the 
appropriate  facilities,  laboratories,  and 
access  to  clinical  populations  and 
organizations  representing  persons  with 
disabilities  to  support  the  conduct  of 
advanced  clinical  rehabilitation 
r6search. 

(d)  Management  and  operating  plans. 
(10  points)  (Note:  For  fiscal  year  1988 
only,  the  maximum  number  of  points  to 
be  awarded  under  this  criterion  is  20 
points.)  The  Secretary  evaluates  each 
appHcation  to  determine  to  what 
degree — 

(1)  There  is  an  effective  plan  of 
operation  that  ensures  proper  and 
efficient  administration  of  the  project: 

(2)  There  is  an  effective  plan  for 
collaboration  with  other  institutions  of 
higher  education  and  organizations 
whose  participation  is  necessary  to 
ensure  effective  classroom  and  clinical 
research  training: 

(3)  lite  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
handicapping  condition: 

(4)  The  applicant  has  provided  an 
adequate  plan  for  the  use  of  facilities, 
resources,  supplies,  and  equipment: 

(5)  The  budget  for  the  project  is 
reasonable  and  adequate  to  support  the 
proposed  activities;  and 

(6)  The  applicant  provides  an 
appropriate  plan  for  the  evaluation  of  all 
phases  of  the  project. 

(Authority:  29  U.S.C.  761a{e]  and  76(a)(k)) 
(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  182(MI027) 

§36a32    What  art  thaprtorltlM  for 
funding  undw  thia  program? 

(a)  Each  year,  the  Secretary  may 
«stabUsh  priorities  to  support  research 


training  In  one  or  more  of  the  following 
areas  of  study: 

(1)  Medicine  or  medical  specialties, 
such  as  physical  medicine  and 
rehabilitation;  neurology:  orthopedics: 
otolaryngology:  rheumatology: 
psychiatry:  family  medicine; 
endocrinology;  pediatrics;  podiatry; 
dentistry;  urology;  plastic  and 
reconstructive  surgery:  or  maxillofacial 
prosthodontics. 

(2)  Allied  health  professions,  such  as 
physical  therapy;  occupational  therapy; 
nursing;  audiology;  speech  pathology: 
psychology;  or  recreational  therapy. 

(3)  Engineering  and  rehabilitation 
technology  fields,  such  as  prosttietics 
and  orthotics;  engineering:  design: 
architecture;  computer  appUcatitma;  or 
biomechtuiics. 

(4)  Miscellaneous  clinical  or  technical 
fields,  such  as  rehabilitation  counseling: 
social  work;  law;  social  and  behavioral 
sciences;  gerontology:  or  demographics. 

(b)  The  Secreatary  establishes  any 
priorities  under  this  section  ttuoo^  a 
notice  in  the  Federal  RegMo'* 
(Authority:  29  U.S.C.  7B0-7B2) 

SubfMft  E~  What  Conditions  Must  Bo 
Mot  After  on  Award? 

S980.40   WtarttaJtioroqulradduraaonor 


A  grantee  shall  provide  training  to 
individuals  that  is  not  less  than  one 
academic  year  in  duration,  unless  a 
longer  training  period  is  required  to 
ensure  that  each  trainee  is  qualified  to 
conduct  independent  research  upon 
completion  of  the  course  of  training. 
(Note:  For  fiscal  year  1988  only,  the 
minimum  required  training  period  is  two 
academic  years.) 
(Authority:  29  U.S.C.  760-782) 

§3«0.41    What  laval  Of  participation  Is 
raqulfd  of  tralnaas? 

Individuals  who  are  receiving  training 
under  this  program  shall  devote  a 
minimum  of  eighty  percent  of  their  time 
to  the  activities  of  the  training  program 
during  the  training  period. 

(Authority:  29  U.S.C.  760-762) 

(PR  Doc.  88-13962  Filed  6-20-68: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATKNI 
Federal  Aviation  AdministratiOB 

14CFRPart91  I 

[Docket  No.  2S531  Aindt  Na  91-203] 
RtN2120-AC«6  i 

Transponder  With  Automatic  Altitude 
eporang  ca|Moeny  neiiuHeineni 

AOCNCV:  Federal  Aviation 
Administratton  (FAA).  DOT.        { 
action:  Final  rule. 


:  lliis  action  establishes 
requirements  for  an  aircraft  to  have  an 
operating  transponder  (basic 
transponder  or  Mode  S  transponder) 
with  automatic  altitude  reporting 
equipment  (referred  to  in  this  document 
as  "a  transponder  with  Mode  C)  when 
operating  in  the  vicinity  of  certain 
primary  airports  for  which  a  terminal 
radar  approach  control  service  area  has 
been  established,  and  in  other  airspace 
at  and  above  ItXOOO  feet  mean  sea  level 
{tASL].  Implementation  of  this  action  is 
being  accomplished  in  two  phases. 
Phase  I  will  require  a  transponder  with 
Mode  C  at  and  above  10.000  feet  MSL, 
and  in  the  vicinity  of  tehninal  control 
area  (TCA)  primary  airports.  I4iase  II 
will  implement  a  transponder  with 
Mode  C  requirement  in  the  airspace  in 
the  vicinity  of  airport  radar  service  area 
(ARSA)  primary  airports  (ftee  charts  in 
the  appendix  to  this  document).  Also  in 
E^se  n,  a  transponder  with  Mode  C 
requirement  at  <^er  airports  for  which  a 
TCA  or  ARSA  hai  not  been  difes^^ted 
i»  being  adopted  in  this  rule  at  Logan 
International  Airport.  Billings,  N/IT;  and 
Hector  International  Airport  Faigo.  ND: 
other  such  airports  will  be  consimred 
for  a  similar  requirement  on  a  case-by- 
case  basis  under  separate  rulemaking. 
These  changes  are  intended  to 
significantly  reduce  the  potential  for 
midair  icoUisions  in  terminal  and  eii 
route  airspace. 

EFFECTIVE  DATE  July  21, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Reginald  C.  Matthews,  Airspaqe- 
Rules  and  Aeronautical  Information 
Division,  ATO-2oa  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20S91, 
telephone  (202)  267-8783. 

SUFFiCMBNTARV  NVORMATMSNr      ■'^     ..- 

Badcgraund  and  Related  Rulemaldi^ 
Actions 

On  December  2. 1965,  the  FAA  issued 
a  rule,  informally  called  the 
"transpoi^er'on"  rui«|  ($p  FR  4$^: 
December  5. 1985).  The  "transponder- 
on"  rule  requires  any  person  operating 


an  aircraft  equipped  with  an  operable 
transponder  to  have  that  transponder 
turned  on  while  operating  in  controlled 
airspace.  In  addition,  if  the  aircraft  is 
equipped  with  automatic  altitude 
reporting  equipment,  that  equipment 
must  also  be  turned  on.  The 
"transponder-on"  rule  is  intended  to 
enhance  aviation  safety  by  providing  an 
increased  degree  of  aircraft  target 
visibility  to  radar  controllers  in  air 
traffic  control  (ATC)  facilities.  The 
transponder-on  environment  has 
enhanced  aviation  safety  by  increasing 
controller  awareness  and  facilitating 
controUer  recognition  and  resolution  of 
potential  traffic  conflict  situations 
between  controlled  and  non-controlled 
aircraft. 

On  February  3. 1987,  the  FAA 
published  the  Mode  S  final  rule  in  die 
Federal  RegMer  (52  FR  3380).  That  rule 
pertains  to  the  use,  installation, 
inspection,  and  testing  of  air  traffic 
control  radar  beacon  systems  (ATCRBS) 
and  Mode  S  Transponders  in  U.S.- 
registered  civil  aircraft  The  portion  of 
that  rule  requiring  a  transponder  with 
Mode  C  for  operation  in  Group  II  TCA's 
was  effective  on  December  1, 1987,  with 
other  portions  effective  in  various 
phases  through  January  1, 1992. 

On  February  12. 1988,  the  FAA 
published  Notice  88-n2  (53  FR  4306) 
proposing  to  establish  a  transponder 
with  Mode  C  requirement  in  all  airspace 
within  40  miles  of  an  airport  for  which 
terminal  radar  approach  control  service 
has  been  established,  and  in  all  other 
controlled  airspace  above  6,000  feet 
above  the  surface  (AGL)  or  12,500  feet 
MSL  whichever  is  lower.  While  Notice 
86-2  also  proposed  to  replace  the 
Continental  Control  Area  (CCA)  with 
die  United  States  (U.S.)  Control  Area, 
Notice  86-2  primarily  responded  to  two 
recentiy  enacted  statutes  requiring  the 
FAA  to  broaden  its  existing  requirement 
for  the  use  of  transponders  with  Mode 
C.  First,  die  FY  1988  Continuing 
Resolution  (Pub.  L 100-202)  provides 
diat  the  FAA  shall  issue  regulations 
requiring  a  transponder  with  Mode  C  on 
all  aircraft  operating:  (1)  In  terminal 
airspace  where  ATC  radar  service  is 
provided,  and  (2)  in  all  other  controlled 
airspace  above  a  minimum  altitude 
determined  by  the  FAA.  Under  this 
statute,  a  final  rale  must  be  issued  by 
December  22, 1988,  and  must  be  made 
effective  at  the  eariiest  feasible  date.- 
Second,  The  Airport  and  Airway  Safety 
and  Capacity  Expaiuion  Act  of  1987 
(Pub.  L 109-223)  provides  diat  UieFAA 
shall  require  a  transponder  with  Mode  C 
in  designated  abspace  where  radar 
service  is  provided  for  separation  of 
aircraft  Under  Pub.  L 100-223,  access  to 
designated  airspace  other  than  TCA's 


and  ARSA's  may  be  granted  to 
nonequipped  aircraft  if  such  access  will 
not  interfere  with  nonnal  traffic  flow. 
Additionally,  Pub.  L 100-223  provides 
that  a  final  rule  must  be  issued  by  June 
30, 1988,  and  must  be  made  effective  no 
later  than  December  30, 1990. 

Prior  to  the  issuance  of  Notice  88-2, 
the  FAA.  on  June  18, 1987,  issued  Notice 
87-7  (52  FR  22918)  fvoposing  to  require 
all  aircraft  operating  within  30  miles  of  a 
TCA  primary  aoport  to  be  equipped 
with  a  transponder  with  Mode  C. 
Additionally,  Notice  87-7  proposed  to: 
(1)  Establish  other  pilot  and  equipment 
requirements  associated  with  operations 
in  a  TCA.  and  (2)  establish  a  single-class 
TCA  which  would  replace  the  existing 
three  groups  of  TCA's. 

Analysis  of  Commeots 

Due  to  the  overlapping  nature  of  the 
transponder  with  Mmle  C  proposals  in 
Notices  87-7  and  88-2.  the 
overw^ehning  public  response  to  the 
proposals,  and  the  FAA's  interest  in 
dealing  with  the  issues  associated  with 
those  proposals,  the  final  rule  adopted 
today  in  Notice  86-2  has  the  effect  of 
obviating  the  Mode  C  issues  in  Notice 
67-7.  Disposition  of  the  othw  proposals 
in  Notice  87-7  and  the  issue  of  lowering 
the  floor  of  controlled  ainpace  reflected 
in  Notice  86-2  will  be  addressed  outside 
the  framework  of  this  final  rule. 

The  FAA  received  approximately 
7,000  comments  concerning  the 
proposals  in  Notice  87-7.  In  addition,  the 
FAA  received  approximately  43,000  pre- 
printed form  letters  that  did  not  address 
the  specifics  of  the  proposals  in  Notice 
87-7  but  were  generally  critical  of  the 
more  restrictive  rules  associated  with 
flight  in  busy  terminal  areas.  In  response 
to  the  proposals  in  Notice  88-2,  the  FAA 
received  more  than  50.000  comments. 
The  vast  maJOTity  of  these  comments 
expressed  general  opposition  to  the 
proposals.  The  following  is  a 
categorization  and  discussion  of  the 
substantive  comments  received  on  both 
proposals. 

Notice  88-2  Exceeded  Congressional 
Intent 

Many  oonunenters,  including  members 
of  Congress,  suggested  that  the  FAA 
exceeded  the  requirements  of  the  recent 
legislative  enactments  with  the 
proposals  contained  in  Notice  88-2. 

As  stated  earier.  Notice  88-2  proposed 
to  require  a  tran^Kmder  widi  Mode  C 
for  any  operation  within  a  404ule  radius 
of  more  than  250  airport  locations,  and 
for  operations  in  controlled  airspace 
above  6,000  feet  AGL  or  12.500  feet  MSL, 
whichever  is  lower.  These  proposals 
were  intentionally  broad,  based  on  the 
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Control  Area  proposal  will  be  addressed 
outside  die  framewotfc  of  diis  final  rule. 

Traasponder  with  Mode  CPmpotak  in 
Notice  Nog.  87-7  and  as^ 

The  preponderance  of  commenters 
expressed  general  ol^ectian  to  the 
transponder  with  Mode  C  proposals  in 
Notice  Nos.  87-7  and  00-2.  Mniy 

commenters  were  of  tte  opniian  that  the 
proposal  in  Notice  00-2  to  reqidre  a 
transponder  widi  Mode  C  withfai  a  40- 
mile  radios  of  certain  airports  is 
unnecessary,  especially  when  it 
followed  the  proposal  hi  Notice  07-7  to 
require  the  transponder  witii  Mode  C  in 
the  airspace  within  OOmfies  crfa  TCA 
primary  airport. 

The  FAA  reviewed  the  Mode  C 
proposal  of  Notice  07-7  in  Kght  of  Pub.  L 
100-202  and  Pab.  L 100-223.  It  is  die 
FAA's  opinion  dut  die  scope  frf  the 
Isglsladon,  whidi  referred  to  terminal 
airspace  where  radar  is  offized  to 
separate  aircraft  (more  dian  250 
uu putts),  is  broader  dian  the  scope  of 
die  transponder  widi  Mode  C  pitmosal 
in  Notice  07-7.  wdiidi  affected  on^  23 
temrind  sreas.  Le.,  the  Nottce  07-7 
pn^osd  isr  a  aOHBfle-radhis  at  TCA 
locatioas  miiht  not  have  met  die 
roquii euieut  of  die  peMc  laws.  Tlnis. 
the  4(Mnile  ratfus  proposal  was 
developed  and  issoed  io  soKdt  public 
comments  on  the  widest  poesfble 
altemativee  to  the  FAA  proposal  widi 
an  eiqpectation  diet  die  proposd  could 
be  modified  hi  response  to  Ruther  stody 

recommei^atfons.  Oubsequeudy.  the 
FAA  suspended  fnidiu  actloB  on  the 
disposition  of  fteprqposab hiNotfce 
07-7  pendfaig  a  deteminadon  on  the 
propeeals  hi  Notfoe  00-2.  The  acdon 
taken  in  diis  final  rule  obviates  die  need 
for  die  transponder  vdth  Mode  C 
propoaris  eoutalued  in  Nodce  No.  07-7. 
The  disposidoB  of  other  issues  related  to 
controBed  ahspace.  sfaigle-dass  TCA. 
student  pilots,  and  helicopter  equipment 
will  be  addressed  ontside  tfato 
rulemaking  action. 

Floor  of  dw  Tmneponder  Equipmeat 
Reqidnmeat 


Many  oommentan  objected  to  the 
lowering  of  die  floor  for  the  en  route 
transponder  widi  Mode  C  requirement 
from  12.500  fieH  M8L  to  OAIO  feet  AGL 
or  12.000  feet  MSL,  wUdiever  is  lower. 
Commenten  based  their  obHwtions  on 
die  perception  diet  die  FAA  exceeded 
die  scope  of  the  legislation,  or  on  the 
absence  of  radar  coverage  in  some  areas 
at  and  above  O;000  feet  AGL  Many 
commenters  reeommendad  durt  the  FAA 
estabhsb  12.500  feet  as  the  floor  for  die 
en  route  transponder  with  Mode  C 
requirement.  Odier  commenters 


included  recommendations  to  »«««iii8th 
laoco  feet  M^  as  die  base  altitude 
because  of  the  perception  tfaait  ak  carrier 
aircraft  seldom  operate  below  that 
altitude  except  when  transitionfaig  to/ 
from  terminal  airspace.  Some 
commenters  stated  that  the  25frkiiot 
speed  limit  below  lAOOO  feet  MSL  and 
die  increaaed  viaihiitty  requirement 
above  lObOOO  feet  MSL  preclude  die  need 
to  change  die  floor  far  dw  CB  route 
transponder  with  Mode  C  ceqoKmeat 
because  ptioto  of  aircmfl  operating 
below  IZfiOO  feet  MSL  would  be 
operating  either  at  stowwii  speeife  or 
widi  viaibilily  raises  at  or  yaaler  than  5 
miles,  or  both.  Sodi  opBEaton.  it  waa 
argued,  woold  be  afafe  to  see  and  atoid 
odier  aJrcEBft  widioat  fetervontion  from 
ATC. 

Under  die  legislation.  ti»  FAA  was 
mandotod  to  rsqoire  a  Mode  C 
transponder  in  other  (non4emifaial) 
airapaoe  at  an  dtilude  to  be  deteimlued 
by  die  FAA.  The  FAA  oouid  hifer  that  it 
was  dM  intent  of  Congress  dnt  die 
agency  Bot  retafai  die  existing  floor  of 
12.500  feet  MSL;  otherwiseraere  would 
be  no  need  for  that  aspect  of  die 
legislation.  The  proposal  to  lower  the 
floor  of  die  en  ronte  transponder  with 
Mode  C  requirement  was  based  on 
actml  or  planned  national  radar 
coverage.  BxistiiM|  radar  coverage  at 
0.000  teet  above  dw  novation  of  en 
route  radar  sites  viituaMy  covers  the 
entire  Gantinentri  VS.  Based  on  the 
coramente  and  other  factors,  however, 
die  FAA  has  adopted  laOOO  feet  MSL  as 
the  floor  of  die  ep  route  transponder 
with  Mode  C  requlmment  Qperations 
conducted  ontside  teiminal  airspace 
above  10,000  feet  MSL  but  below  2.500 
feet  AGL  do  not  require  a  traiipoiider    j 
with  Mode  C  The  fectors  fer  adop&ag 
10.000  feet  MSL  as  die  floor  of  die  en 
route  transponder  witt  Mode  C 
requirenient  include  fte  fact  that  die 
preponderance  of  aircrafi  diat  opffrwte 
above  lOtOOO  feet  MSL  are  already 
equipped  with  (he  required  equipment, 
so  the  number  of  flperaton  affected  by 
the  new  requirement  will  be  minima! 
While  the  increased  visibility  minimum 
above  10,000  feet  MSL  does  provide 
benefit  to  aircrafi  operatiqg  above  that 
altitude,  die  FAA  bdieves  that  an 
absence  of  a  250-knot  speed  limit  above 
10.000  feet  MSL.  widi  its  associated 
impact  on  a  pilot's  ability  to  see  and 
avoid  other  ainxafi.  provides  the  basis  -, 
for  lowiering  the  floor  of  the  en  route 
transponder  with  Mode  C  requirement 
irom  12,500  to  at  least  laooo  feet  MSL. 
However.  FAA  WiH  consider  a 
reevalnationof  dds  adjustment  in  Jighf 
of  natioAil  ATC  radar  coverage; 
implementetion  and  evolutictti  of  TCAS 
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equipage  trends,  identification  of  the 
types  of  aircraft  that  routinely  operate  at 
altitudes  below  10.000  feet  MSL.  and 
other  safety  factors.  ^ 

Controller  Selective  A  wareness       ' 

An  aviation  organization,  in 
disagreement  with  the  proposed 
transponder  requirements,  stated  that 
the  FAA  and  the  public  must  recognize 
that  the  ATC  system  is  not  a  self- 
contained  automation  system,  but  that  it 
is  a  system  that  is  dependent  on  a 
controller's  ability  to  see  and  utilize  the 
information  provided.  This  organization 
stated  that  it  has  seen  by  example  in 
two  recent  midair  collisions  that  a 
controller  did  not  effectively  use  the 
data  which  he/she  was  provided. 

There  are  reasons,  relating  to  both 
actual  working  conditions  and  to 
perception,  why  a  controller  may  qot 
observe  a  radar  target  on  his/her  radar 
display.  While  it  is  conceivable  that 
ATC  automated  radar  tracking  and 
display  systems  will  detect,  but  not 
display,  a  radar  target  on  a  controller's 
radar  screen,  the  probability  of  such  an 
occurrence  is  remote.  This  anomaly  may 
be  the  result  of  a  computer-hardware 
failure  along  the  "path"  between  the 
detection  and  the  display  computer 
subsystems.  Since  these  failures  are  not 
a  regular  occurence,  it  is  reasonable  to 
assume  that  in  the  midair  collisions  the 
radar  targets  of  the  non-controlled 
aircraft  were  displayed,  but  for  some 
unknown  reason  other  than  hardware 
failure  the  tai^ets  were  not  noted  by  the 
controllers. 

The  need  for  improved  detection  and 
depiction  became  evident  in  the  early 
stages  of  the  use  of  radar  in  providing 
ATC  service.  The  following  discussion 
summarizes  the  problem  and  the 
continuing  efforts  to  address  it 

Positive  control  areas  (PCA)  were 
established  in  certain  airspace  to 
exclude  non-controlled  aircraft. 
Complementing  the  PCA 
implementation,  the  FAA  in  1973 
established  the  requirement  for  aircraft 
to  be  equipped  with  and  operate  a 
transponder  while  in  a  PCA.  A 
transponder  in  an  aircraft  provides  a 
radar  controller  with  a  more  discemable 
radar  target  of  that  aircraft  by 
reinforcing  the  less-obvious  basic  or 
primary  radar  target.  Thus,  a  controller 
was  provided  with  the  means  to  better 
track  controlled  traffic  and  provide 
traffic  advisory  information  to  the 
controlled  traffic  concerning  other   ; 
transponder-equipped  aircraft. 

This  transponder  requirement  has  had 
a  negative  effect,  however,  in  that 
controllers  are  less  likely  to  detect  radar 
targets  of  uncontrolled  aircraft  not 
equipped  with  a  transponder  or  a 


transponder  with  Mode  C.  To  illustrate, 
as  a  controlled  transponder-equipped 
aircraft  proceeds  through  a  terminal 
area  at  lower  alb'tudes,  it  would  more 
than  likely  traverse  areas  of  heavy  radar 
target  concentration  primarily  from  non- 
controlled  aircraft.  Such  an  area  may 
have  coincided  with  or  overlapped  the 
traffic  patterns  of  other  airports,  where 
aircraft  would  be  operating  at  altitudes 
that  would  not  formally  conflict  with 
the  controlled  aircraft.  On  the  radar 
screen,  the  non-controlled  aircraft 
would  appear  close  to  the  controlled 
traffic  but  would  in  fact  be  well  below 
the  controlled  traffic. 

In  most  of  these  situations,  the 
controller  would  provide  only  general 
traffic  information.  Moreover,  because 
in  the  prior  ATC  environment  the 
issuance  of  traffic  advisories  was 
classified  as  an  additional  duty,  the 
priority  of  providing  traffic  information 
was  low  in  comparision  to  a  controller's 
primary  duty  to  separate  controlled 
aircraft  Further,  a  controller  responsible 
for  aircraft  operating  in  a  PCA  could 
very  well  have  assumed  that  once  the 
controlled  traffic  entered  a  PCA,  traffic 
advisory  information  concerning  radar 
targets  of  non-controlled  aircraft  need 
not  be  issued  since  all  aircraft  operating 
in  a  PCA  had  received  an  appropriate 
ATC  clearance  and  were  being 
adequately  separated. 

Witii  die  establishment  of  tiie  TCA 
program,  a  controller  could  also 
reasonably  assume  that  randomly- 
detected  radar  targets  within  the  lateral 
limits  of  the  TCA  are  from  aircraft 
actually  operating  above  or  below  TCA 
airspace  and.  therefore,  not  in  conflict 
with  aircraft  operating  inside  the  TCA. 
This  assumption  tended  to  reduce  the 
controller's  concentration  on  radar 
targets  of  non-controlled  aircraft 
without  automatic  altitude  reporting 
capability,  even  though  such  a 
randomly-detected  target  could  in  fact 
be  an  aircraft  that  unknowingly,  or 
otherwise,  entered  a  TCA  without  an 
ATC  clearance. 

Recognizing  the  limitations  of  traffic 
advisory  service  as  a  non-mandatory, 
workload-permitting  service,  the  FAA 
upgraded  the  service,  in  part  to  a 
priority  equal  to  that  of  providing 
aircraft  separation  to  controlled  aircraft 
A  controller  is  now  required  to  issue 
aircraft  pertinent  control  instructions  to 
assist  in  avoiding  an  unsafe  situation 
involving  another  aircraft  or  terrain. 
This  type  of  service  is  called  a  safety 
alert.  Optional  aspects  of  the  service 
were,  therefore,  eliminated.  In  the 
current  ATC  environment  a  situation 
requiring  a  safety  alert  can  be  brought  to 
the  controller's  attention  by  the 
automated  system  with  a  conflict  alert. 


or  a  low  altitude  alert  provided  the 
aircraft  is  appropriately  equipped. 

A  partial  solution  to  the  problem  of 
controller-nondetection  of  non^ 
controlled  aircraft  was  brought  about  by 
the  transponder  with  Mode  C 
requirement  in  all  controlled  airspace 
above  12,500  feet  MSL  and  in  certain 
TCA's.  That  requirement  facilitated 
controller  receipt  of  more  information 
concerning  non-controlled  traffic 
operating  in  the  stratum  between  12.500 
feet  MSL  and  the  floor  of  a  PCA  as  well 
as  on  those  aircraft  climbing  to,  or 
descending  from  that  stratum.  With  this 
altitude  information,  controllers  are 
better  able  to  select  radar  targets  that 
are  potential  conflicts  for  controlled 
aircraft.  For  example,  automated  ATC 
system  can  utilize  such  information  to 
filter  out  those  targets  operating  outside 
of  certain  altitude  ranges  which  would 
not  be  factors  to  the  aircraft  that  are 
being  or  would  be  controlled  in  a 
specific  airspace  area.  Automated  ATC 
systems  present  the  controller  with 
altitude  information  on  non-controlled 
or  unknown  aircraft  equipped  with  a 
radar  transponder  and  Mode  C  when 
such  aircraft  are  detected  to  have 
penetrated  the  airspace  defined  by  the 
appropriate  altitude  filter  limits.  With 
this  type  of  alert  the  controller  can  take 
the  appropriate  action  to  maintain  a 
maigin  of  safety  between  the  known 
aircraft  and  the  unknown  or  non- 
controlled  target 

Another  existing  automation  feature 
that  can  contribute  significantiy  to  the 
solution  and  is  programmed  for 
enhancement  is  the  presentation  to  the 
controller  of  a  conflict  alert  when  two 
radar  targets  (one  of  which  may 
represent  an  unknown  aircraft)  are 
estimated  to  approach  each  other  with 
less  than  a  specified  horizontal  or 
vertical  distance.  A  conflict  alert  can  be 
presented  conspicuously  to  the 
controller,  prompting  him/her  to  take 
action  to  ensure  that  safety  is 
maintained.  This  feature  is  most 
efficient  in  situations  where  both  of  the 
aircraft  invcdved  are  equipped  with  a 
transponder  with  Mode  C. 

Advantages  of  a  Transponder  with 
Mode  C  Equipment 

A  number  of  comments  related  to  the 
benefits  of  a  transp<mder  with  Mode  C 
requirement  for  both  air  traffic  control 
and  collision  avoidance  and,  generally, 
the  extent  to  which  a  requirement  for 
such  equipment  should  apply.  Some 
commenters,  including  one  aviation 
organization,  argued  that  the  pn^msed 
transponder  requirements  should  not 
apply  to  uncontrolled  airepace  or  in 
airapace  where  radar  service  is  not 
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available.  Oth^r  commenten  ai^ed 
that  justificatlan  cited  in  the  i^nqxwals 
did  not  sobstdiitiate  the  proposed 
mandatory  tn^^sponder  with  Mode  C 
equipment  reqiUremenL  An  organitation 
in  general  agrMment  with  the  proposal 
stated  that  it  Mlieves  that  the  PAA  must 
take  prompt  abjdon  to  enhance  the  ATC 
system  by  prokiliding  collision  protection 
between  non-i6ntit>lled  and  controlled 
aircraft  Another  organization  stated 
that  the  FAA  Skould  extol  the  benefiu 
of  the  transpotider  with  Mode  C  as  a 
complement  tb  lairbome  collision 
avoidance  syst^s.  Additionally,  an 
argument  was  made  by  general  aviation 
advocates  that  pilots  who  operate  solely 
under  visual  flight  rules  (VFR)  and  who 
do  not  take  adkitantage  of  available  ATC 
services  will  ntit  receive  any  safety 
benefits  fiom  tne  proposed  transponder 
with  Mode  C  requirements. 

lliere  are  di^inct  safety  advantages 
attributable  to |  transponders  with  Mode 
C  equipment.  Abtomated  ATC  radar 
tracking  systems  are  prograDiuned. 
based  on  this  eeuipment,  to  provide 
automatic  conjlicf  alert  and  low-altitude 
alert  warnings  |  to  the  controller,  which 
can  be  quickly!  felayed  to  the  pilot(8]. 
Aircraft  altitude  information  derived 
from  this  equipment  can  be  displayed 
directly  on  a  controller's  radar  screen. 
This  equipment  will  activate  traffic  alert 
and  collision  avoidance  systems  (TCAS) 
in  aircraft  equittied  with  TCAS. 

An  advantagia  of  a  transponder  with 
Mode  C  is  derived  from  an  existing 
capabUity  of  aatomated  ATC  radar 
tracking  systenj^.  These  systems  are 
currently  progiteuned  to  continually 
predict  and  update  the  paths  of  Mode  C 
transponder-e<]|uipped  aircraft  being 
controlled  by  A'  PC  These  predictions 
are  constantly  t  impared  with  diose  of 
other  controlled  aircraft  that  are  abo 
tracked  by  the  System.  In  addition,  these 
systems  comparb  the  aircraft  data  with 
pre-programmek)  terr^n  information.  If 
any  of  the  comMuisons  predict  a 
potentially  hazfddous  situation  for  a 
controlled  airot^ft.  a  visual  and  aural 
alarm  immediaMly  alerts  the  controller 
who  issues  safely  instructions  to  ^e 
aircraft.  Furtheyiiore,  a  newaoftware 
feature  called  'fifode  C  Intruder"  (MO) 
is  being  implemented  in  the  automated 
en  route  ATC  sir»tem  and  will 
eventually  be  ii|>lemented  in  the 
terminal  ATC  sMstems.  The  MQ  feature 
establishes  trad^  on  transponder  with 
Mode  C-eqttiiq>M  aircraft  fhat  are  not 
being  controlled  fey  ATC  and  alerts 
controllers  to  potential  conflicts 
between  oontro^ed  and  non-controlled 
aircraft. 

Having  nearly  iall  aircraft  equipped 
with  transpondits  wddi  Mode  C  in 


q>ecified  airspace  provides  controllers 
with  a  omtinuous,  more  complete  traffic 
pictura.  This  allows  altitude,  distance, 
and  azimuth  information  to  be 
correlated  and  control  instructions  to  be 
issued  to  assure  that  safe  separation  is 
provided  between  controlled  and  non- 
controlled  aircraft.  In  addition,  radio 
communications  are  reduced.  For 
example,  controllers  would  not  have  to 
repeatedly  ask  pilots  to  report  altitude, 
and  aircraft  climb/descent  paths  can  be 
independently  monitored  for  possible 
conflicts  with  other  traffic.  Unnecessary 
traffic  advisories  concerning  non- 
controlled  aircraft  (equipped  «vith  a 
transponder  with  Mode  C)  are 
eliminated,  lliis  is  true  even  when  such 
aircraft  are  in  uncontrolled  airspace; 
therefore,  it  is  not  necessary  for  an 
aircraft  equipped  with  a  fransponder 
with  Mode  C  to  be  in  controlled 
airspace  for  pilots  of  affected  aircraft 
and  ATC  to  receive  the  benefits  of  such 
equipment 

The  FAA  has  proposed  rulemaking  to 
require  airborne  traffic  alert  and 
collision  avoidance  systems  on  larger 
aircraft  (Notice  87-6: 52  FR  32268, 
August  26. 1967).  A  transponder  with 
Mode  C  has  the  ability  to  provide 
critical  information  to  TCAS-equipped 
aircraft  The  TCAS  equipment  transmits 
periodic  interrogation  signals.  If  a 
nearby  aircraft  is  equipped  %vith  a  basic 
transponder,  that  aircraft's  range  and 
azimuth  from  the  TCAS-equipped 
aircraft  is  calculated  by  the  TCAS- 
equipped  aircraft.  However,  if  a  nearby 
aircraft  is  equipped  with  a  transponder 
with  Mode  C.  altitude  information  is 
provided  in  addition  to  range  aid 
azimuth.  TCAS  will  assimilate  the  data 
and  consolidate  range,  direction,  and 
altitude  information,  when  available, 
into  a  collision  risk  prediction  and  issue 
traffic  advisories  to  the  fli^tcrew. 

WhUe  TCAS  I  will  alert  a  fli^tcrew 
of  a  collision  potential,  a  crew  so  alerted 
must  determine  die  correct  course  of 
action  to  avoid  a  collision.  TCAS  II  and 
TCAS  m  wiU  issue  resolution 
advisories,  which  are  instructions  to  a 
flight  crew  as  to  what  evasive  actions 
are  most  appropriate  to  avoid  a 
collision.  TCAS  0  provides  resolution 
advisories  in  a  vertical  plane,  and  TCAS 
ni  would  provide  resolution  advisories 
in  both  vertical  and  horizontal  planes. 

Pilots  of  aircraft  equipped  With  a 
transponder  with  Moide  C  who  choose, 
where  permitted,  to  operate  without  die 
assistance  of  ATC  will  indirectly  benefit 
from  such  equipment  For  example. 
TCAS^uipped  aircraft  are  better  able 
to  avoid  subh  aircraft:  and.  when  such 
aircraft  are  under  survelllanoe  of  ATC 
radar,  conitroUers  are  better  able  to 


maintain  safe  distances  between  such 
aircraft  and  those  aircraft  being 
controlled. 

For  these  reasons,  the  FAA  finds  Uiat 
there  is  justification  for  a  general 
transponder  with  Mode  C  requirement 
in  both  controlled  and  uncontrolled 
airspace  at  certain  locations. 

Access  to  Terminal  Airspace 

Many  commenters,  including  members 
of  Congress,  objected  to  the  proposal  to 
establish  a  transponder  with  Mode  C 
requirement  at  all  airports  where 
terminal  radar  approach  control  service 
exists.  Some  commenters  suggested  the 
FAA  limit  the  application  to  a  30-mile 
radius  of  TCA  primary  airports  as 
proposed  in  Notice  87-7.  Others 
suggested  that  the  requirement  be 
limited  to  TCA/ARSA/terminal  radar 
service  areas  URSA)  abports.  Some 
commenters  even  suggested  reducing 
the  size  of  the  affected  terminal  airspace 
as  a  compromise  to  the  40-n>ile  radius 
proposed  in  Notice  88-2.  Many 
commenters  suggested  that 
authorization  provisions  be  provided  for 
nonequipped  aircraft 

An  aviation  organization  stated  that  it 
was  of  the  opinion  that  "cut-outs" 
should^be  provided  to  accommodate 
operations  below  1,200  feet  above  the 
surface.  Withbi  diese  "cut-outs,"  aircraft 
could  operate  without  the  proposed 
transponder  equipment  bam  or  to 
airports  outside  the  surface  areas  of 
designated  airspace.  One  commenter 
stated  the  FAA  should  consider  the  site- 
specific  need  for  airspace  exclusions    '  - 
through  which  non-controlled  aircraft 
could  safely  operate  ptt>vided  these 
corridors/airspace  exclusions  do  not   ' 
affect  the  safety  of  controlled  aircraft. 

Another  aviation  organization 
stix)ngly  urged  the  FAA  to  include 
provisions  to  allow  nonequipped  aircraft 
to  operate  under  a  TCA  or  ARSA  floor 
or  within  the  airspace  where  a 
transponder  with  Mode  C  is  required. 
Another  organization  stated  that  it 
believes  a  limited  number  of  aircraft  can 
be  safely  accommodated  in  areas  where 
a  transponder  with  Mode  C  would  be 
required  provided  such  aircraft  were 
conducting  ingress/egress  operations  at 
altitudes  below  2.500  feet  AGL  to 
airports  outside  designated  aizspace. 

An  aviation  organization,  although  in 
general  agreement  with  the  proposed 
transponder  requirements,  stated  that 
aircraft  authorized  to  deviate  from  the  ■ 
transpondier  requirement  should  not  be 
permitted  to  fly  within  1.000  feet  of  tiie  , 
floor  of  a  TCA  unless  that  aircraft  is 
equipped  with  a  transponder  widi  Mode 
C  but  in  nio  case  should  any  aircraft  be 
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allowed  to  operate  within  500  feet  of  the 
floor  of  the  TCA. 

As  stated  earlier,  the  FAA  proposale 
in  Notice  88-Z  were  intentionally  broad 
to  gather  the  widest  possible 
alternatives  and  suggestions  through 
public  coounents.  The  FAA  has 
considered  the  comments  in  regard  to 
reducing  the  scope  of  the  proposed 
requirement  and  beheves  that  such  a 
reduction  can  be  made,  in  compliance 
with  the  legislation,  without 
significantly  ledudng  the  safety  benefite 
envisioned  by  the  proposals.  Pordier.  the 
FAA  beHeres  that  die  greatest  benefit  of 
an  expoided  transponder  with  Mode  C 
rcqirifcment  wiU  be  realized  in  the 
airspace  aurruundlng  airports  wrlth  the 
highest  number  of  passenger 
enplanementa  and  aircraft  operations. 
The  airspaoa  sontMinding  such  airports 
is  typically  deaipiated  a»a  TCA  or 
ARSA.  At  other  aiiports  which  do  not 
meet  the  cmcm  TCA  or  ARSA 
establiifainait  criteria,  the  FAA  bdieves 
a  tran^wnder  with  Mode  C  requirement 
equivalent  to  that  for  ARSA's  should  be 
considered  where  flw  annnal  enplaned 
paasengar  oouof  ii  soffidently  Ugh. 

In  consideration  of  the  fon^oing 
conunents,  the  FAA  is  limiting  the 
transponder  with  Mode  C  requirement 
around  TCA  primary  aiqtorts  to  that 
airspace  within  a  3(MniIe  radius.  With 
this  action,  the  FAA  is  effectively 
adopting  requirements  for  transponders 
with  Mode  C  essentially  the  same  as 
those  proposed  in  Notice  87-7.  While 
this  airspace  extends  fitim  the  surface 
upward  and  will  not  have  any  "cut 
outs,"  provisions  are  being  made  for 
operations  by  nonequipped  aircraft  as 
discussed  later  in  this  document    | 
Further,  the  issues  of  TCA/ARSA  ' 
design.  VFR  transition  routes  through 
designated  TCA's  and  equipment 
requirements  on  such  routes,  and  ofter 
issues  dealing  with  dassification  of 
TCA's  will  be  addressed  in  die 
disposition  of  the  non-Mode  C  proposals 
in  Notice  87-7. 

In  regard  to  the  airspace  around 
ARSA  primary  airports,  the  transp<Hider 
with  Kkide  C  retpiirement  is  being 
limited  to  the  airqmoe  within  the  lateral 
limits  of  an  ARSA  (normally  a  10-mile 
radius).  AcfaUtionaUy  the  airspace  below 
an  ARSA  (normally  beneadi  1,200  feet 
AGL)  is  being  effectively  "cut  out"  to 
accommodate  operations  by 
nonequipped  aircraft 

For  airpocte  not  desiyiated  as  a  TCA 
or  ARSA  primary  airport  but  where 
terminal  radar  approach  control  service 
is  provided,  the  transponder  with  Mode 
C  requirement  is  being  limited  to  that 
airspace  within  10  miles  of  such  an 
airport  Similar  to  the  requirement  at 
ARSA  locations,  the  airspace  below 


1.20O  fleet  ACL  outside  of  the  airport 
traffic  area  (ATA)  is  also  being 
exdodad  from  the  taqirirement  in  order 
to  accomraadate  (qierationa  by 
nonequipped  alrcnft  Farther,  the  FAA 
will  consider  audi  airports  as 
candidates  for  faiqwaing  the  transponder 
with  Mode  C  requirement  when  the 
annual  enplaned  passenger  count 
exceeds  200000.  The  FAA  believes  diat 
this  number  of  enplaned  passengers  per 
year  is  a  reasonable  threshold  for  the 
level  of  air  carrier  activity  that  would 
support  a  more  stringent  transponder 
with  Mode  C  requirement  However,  the 
fact  that  an  airport  has  experienced 
such  an  enplaned  paaaengar  connt  does 
not  aulmnaticaUy  trigger  a  transfmider 
with  Mode  C  requirement  in  the 
surrounding  air^Moe.  Each  candidate 
airport  will  be  oonsMated  on  a  case-by- 
case  basis  after  a  review  dearly 
indicates  that  a  significant  safety  benefit 
would  be  realized. 

There  are  several  airports  that 
currently  exceed  200.000  annually 
enplaned  paseengtiis  which  heve  not 
been  designated  as.  or  planned  for  an 
ARSA;  e.g..  ffillings.  MF.  Feigo.  ND. 
Eugene.  OR.  Sioux  Falls.  8D.  Hilo.  HI. 
Fabbanks,  AK.  etc.  The  FAA  has 
examined  the  operations  at  each  of 
these  locatians  and  has  detendned  that 
a  transpondar  with  Mode  C  requirement 
should  be  established  at  Billings.  MT. 
and  Fargo.  ND.  Both  of  these  airporto 
have  experienced  a  si^iificairtly  high 
number  of  passenger  enplanementa.  and 
both  typic^y  generate  over  SQfiOO 
instrument  operations  per  year. 

Most  of  the  odier  aifi>orts  that 
experience  over  200^000  annnal 
passenger  enplanemente  are  located 
within  a  tenmuial  radar  service  area 
(TRSA).  have  unique  geopapbical 
limitetiotts,  relatively  hi^  number  of 
instrument  operations,  complex  traffic 
mixes,  or  extensive  pflot  training  in 
proximity  to  the  ATA.  These  focton  wiU 
be  considered  in  decisions  to  extend  the 
transponder  with  Mode  C  requirement 
to  airporte  that  exceed  200,000 
passenger  enplanements. 

TRSA's  have  been  designated  at  most 
of  the  other  non-TCA.  non-ARSA 
locations  where  airport  passenger 
enplanementa  exceed  200.000  per  year. 
Aircraft  operating  in  TRSA's  ere 
provided  with  air  traffic  control 
separation  service.  The  provision  <tf  this 
service  is  mandatory  on  the  part  of  ATC 
but  voluntary  on  the  part  of  pilots. 
Participation  in  thet  air  traffic  control 
service  is  mandatory  for  pilote  of 
aircraft  operating  in  the  ATA  to  or  from 
the  akport  for  which  the  ATA  is 
designated,  or  those  simply  trannting 
the  ATA.  An  ATA  is  in  effect  at  all 


airports  with  an  operating  air  traffic 
control  tower. 

Also,  controlled  airpsaoe  has  been 
established  to  the  suiface  in  the  vicinity 
of  each  of  these  airporto  in  the  form  of 
transition  areas  or  control  zones,  or 
both.  As  a  result  tfane  Is  an  existing 
requirement  under  f  91.24(c],  that 
tran^MMider  and  Mode  C  equipment 
instaOed  on  an  aircraft  must  be  operated 
while  in  oontroHed  airspace  in  the 
vicinity  of  these  airperta  ("transpondei^ 
on"  rul^.  fai  effect  a  fransponder  with 
Mode  C  operating  requbement  abeedy 
existo  at  meae  aiiports  for  all  aircraft 
that  are  now  or  will  in  the  future  be 
equipped  with  sach  equipment  llie 
FAA  has  dctandnad  that  dds 
requfrenent  hi  uonnection  with  other 
air  traffic  operating  requiremento  at 
airporto  ertdi  taradnal  radaf  approach 
control  service,  provides  iSn  desired 
levri  of  safsty  at  dito  time.  The  FAA 
futdier  oonsiden  tlito  requhement  to 
meet  dw  mandate  of  Pulk  L 100-223  for 
a  transpondererlth  Mode  C  requirement 
in  termhial  aiiapace  where  radar  service 
is  provided.  Tlw  excqitton  for 
nonequipped  ainaraft  at  tbeae  eirports  is 
consistent  widi  die  legislation's 
provisions  Cor  accasiby  nonequipped 
aircraft  wfaete  sudi  access  wttl  not 
interfere  with  the  traffic  flow. 

In  general,  dien,  die  nde  adopted  will 
require  a  transponder  with  Mode  C  in 
the  terminal  airspace  of  airporto  with 
terminal  radar  approach  control  service 
as  foUows:  (1)  faiTCA  and  ARSA 
airspace;  (2)  from  the  surface  to  10,000 
feet  MSL  within  30  miles  of  a  TCA 
primary  airport  with  certain  exertions 
for  airoaft  which  were  not  originally 
certificated  with  an  engine-driven 
electrical  system  or  which  have  not 
subsequently  been  certified  with  such  a 
system  installed,  balloons,  and  gliders: 
(3)  in  the  airspace  above  an  ARSA  to 
104»0  feet  MSL;  and  (4)  widiin  10  miles 
of  additional  high-pessenger-traffic 
airports  identified  in  Appendix  D  of  Part 
01.  Moreover,  in  controlled  air^Moe  in 
the  vicinity  of  other  airports,  piloto  of  all 
aircraft  equipped  with  Mode  A  or  Mode 
C  transponders  must  operate  that 
equqmient  but  no  additional  equipment 
requirement  to  imposed  on  operaton  of 
nonequipped  aircraft 

Currently,  the  FAA  provides  for  the 
exception  of  nonequipped  aircraft  from 
the  transponder  with  Mode  C 
requiremento  on  a  case^by-oase  basis  by 
granting  ATC  authorizations  under 
S  91.24(d).  Thto  ptovtoion  has  worked 
well  in  the  past,  and  some  provision  of 
this  nature  is  necessary  for  effident 
control  of  air  traffic  in  a  transponder 
with  Mode  C  environment  It  is  essential 
that  the  agency  have  the  ability  to 
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suspend  or  aiktfaorize  exceptions  from 
rules  where  q^cessaiy  for  safety  or 
otherwise  beneficial  to  ATC  For 
example,  a  cb^troUer  must  be 
empowered  t6  direct  a  pilot  to  turn  off  a 
maUunctiomni  transponder  or  Mode  C 
unit,  or  to  direct  a  nonequipped  aircraft 
through  a  regi4ated  area  if  that  is  the 
safest  route.  | ; 

Accordingl^r^  the  FAA  will  assume 
that  case-by-case  ATC  authorizations 
continue  to  be  [permitted  under  the  terms 
of  the  recent  l^slation  as  a  necessary 
concomitant  (^f  a  general  transponder 
with  Mode  C  fkogram.  ATC 
authorization!  iwdl  contain  any 
conditions  that  may  be  necessary  to 
provide  a  level  of  safety  equivalent  to 
operation  by  aH  aircraft  equipped  with 
transponder  W)th  Mode  C. 

It  should  bcj  recognized  that  ATC  will 
not  be  able  tol  grant  authorization  in  all 
cases  requested.  However,  a  person 
who  has  beeni  denied  an  authorization 
to  deviate  froil  the  requirement,  and 
who  believes  that  the  requested 
authorization  would  have  no  adverse 
impact  on  safety  or  ATC  services,  may 
request  an  administrative  review  of  the 
denial  by  the  Air  Traffic  Division 
Manager  for  tk^  FAA  region  in  which 
the  ATC  facility  is  located.  In  addition, 
Part  11  of  the  FAR  provides  procedures 
for  the  filing  of  a  petition  for  exemption 
from  the  regulations,  where  an 
exemption  is  ilj^orranted  and  would  be  a 
more  approprijajted  form  of  relief. 
Further,  priqil  to  the  July  1, 1980. 
compliance  dejliB,  the  FAA  will  consider 
the  impact  of  (he  required  equipment  in 
this  final  rule  ^ti  aircraft  not  landing  or 
taking  off  at  TCA  primary  airports. 
Additionally,  the  FAA  will  look  at 
providing  accMs  to  outlying  general 
aviation  airpofls  for  those  aircraft 
without  the  required  equipment.  The 
FAA  will  take  Such  action  only  to  the 
extent  that  it  would  be  consistent  with 
maintaining  adequate  safety  within  the 
TCA  and  the  a^t^ace  surrounding  the 
TCA  primary  airport 

Agricultural  AJftcraft  Operations 

An  aviation  ii^anization.  supported 
by  other  comnMnters.  suggested  that 
agricultural  aiikiraft  operations  be 
excluded  fromjlAie  proposed  transponder 
requirements,  tpe  organization  stated 
diat  flight  safely  would  be  jeoparxlized  if 
agricultural  aii&aft  (AG)  piloto  were 
compelled  to  aqfust  transponder  settings 
and  make  radidi  contact  during  an 
application  operation.  Further,  the 
organization  slated  AG's  regularly  work 
from  unimprovjed  landing  strips  and 
repeated  landii  i  {s  and  takeoffs  cause 
dust  and  dirt  tq^ect  delicate  electronic 
avionics. 


AG's  are  already  required  to  be 
equipped  with  radio,  navigational,  and 
transponder  capabilities  in  TCA's  and 
are  required  to  be  equipped  with  two- 
way  radios  in  ARSA's.  The  proposals  in 
Notice  Nos  87-7  and  88-2  did  not 
address  these  issues  with  regard  to 
fixed-wing  aircraft  Further,  AG's  have 
historically  obtained  authorizations 
from  ATC  to  operate  without  required 
equipment  when  necessary,  llie  final 
rules  being  adopted  does  not  alter  those 
provisions  for  obtaining  autiiorizations. 

Aircraft  Without  Electrical  Systems 

Many  commenters  stated  that  it  is  not 
practical  to  install  a  transponder  with 
Mode  C  on  balloons  and  Riders  and. 
Uierefore,  such  aircraft  should  be 
excluded  from  the  proposed 
requirements.  Several  commenters 
stated  that  there  has  never  been  any 
indication  that  these  types  of  aircraft 
have  been  hazardous  to  other  aircraft 
operations  in  the  area  surrounding 
airports  with  terminal  radar  approach 
control  service.  Many  commenters 
suggested  that  the  FAA  should  exclude 
aircraft  without  electrical  systems  from 
any  new  transponder  with  Mode  C 
requiremenL 

Currentiy,  a  fransponder  with  Mode  C 
is  required  on  all  aircraft  (except 
gliders)  operating  above  12.500  feet 
mean  sea  level  (MSL)  in  die  U.S..  except 
Hawaii  and  Alaska,  transponders  are 
required  above  18.000  feet  MSL  in 
Alaska.  Additionally,  in  a  TCA.  aircraft 
operations,  including  gliders  and 
balloons,  may  only  be  conducted  with  a 
transponder  with  Mode  C. 

The  fact  that  an  aircraft  is  a  glider  or 
balloon  does  not  diminish  the  safety 
benefits  and  increased  efficiency  of 
ATC  control  and  pilot  operations  which 
the  FAA  is  trying  to  achieve.  However, 
there  is  no  question  that  the  proposed 
requirement  If  adopted  without 
modification,  would  have  had  an  impact 
on  operations  conducted  by  aircraft 
which  were  not  originally  certificated 
with  an  engine-driven  electrical  system 
or  which  have  not  subsequentiy  been 
certified  with  such  a  system  installed, 
balloons,  and  gliders.  Were  there  no 
contemplated  provisions  for  exception 
or  regulatory  relief,  some  of  these 
operators  would  be  eliminated  from 
certain  airspace  unless  a  transponder 
with  Mode  C  were  to  be  installed.  The 
FAA  has  information  that  a  portable, 
batiery-operated  transpondOT  with 
Mode  C  is  on  the  maricet  However,  the 
unit  apparentiy  would  require  an 
antenna  installation  on  some  aircraft, 
raising  certification  questions,  and  its 
use  is  time-limited  by  the  battery  charge. 
The  unit  can  function  for  approximately 
4  hours  between  charges  and  can  be 


purchased  and  installed  for 
approximately  $2,000.  For  tiiese  reasons 
the  unit  may  well  enable  some  operators 
to  continue  operating  in  the  regulated 
airspace,  but  the  unit  does  not  appear  to 
represent  a  universal  solution  to  the 
issue.  The  FAA  has  reconsidered  the 
need  to  impose  all  of  the  new 
transponders  with  Mode  C  requirements 
on  such  owners  as  proposed  in  Notice 
88-2. 

In  regard  to  aircraft  which  were  not 
originally  certificated  with  an  engine- 
driven  electrical  system  or  which  have 
not  subsequentiy  been  certified  with 
such  a  system  installed,  balloons,  and 
gliders,  die  final  rule  being  adopted 
herein  excludes  or  excepts  such  aircraft 
from  the  transponder  with  Mode  C 
requirement  when  operating  beneadi  the 
floors  of  a  PCA  (below  18,000  feet  MSL) 
provided  such  operation  is  not 
conducted:  (1)  In  any  ARSA  or  TCA:  (2) 
above  the  altihide  of  a  TCA  ceiling  at 
and  below  10,000  feet  MSL  witiiin  a  30- 
mile  radius  of  a  TCA  primary  airport 
and  (3)  above  an  ARSA  at  and  below 
laooo  feet  MSL  widiin  die  lateral 
dimensions  of  that  ARSA.  Additionally, 
the  FAA  is  extending  compliance  dates 
to  facilitate  the  acquisition  and 
installation  of  required  equipment  for 
those  operators  that  plan  to  conduct 
flight  in  areas  where  a  transponder  with 
Mode  C  will  be  required.  July  1, 1988,  is 
the  comphance  date  for  operations 
widiin  30  miles  of  a  TCA  primary 
airport  and  at  and  above  10,000  feet 
MSL;  the  compliance  date  for  the 
remaining  requirements  is  December  30, 
1990. 

The  FAA  believes  that  excluding 
aircraft  which  were  .not  originally 
certificated  with  an  engine-driven 
electrical  system  or  wltich  have  not 
subsequentiy  been  certified  with  such  a 
system  installed,  balloons,  and  gliders 
from  a  universal  requirement  for  the 
transponder  with  Mode  C  requirement 
wiU  not  have  a  detrimental  effect  on  the 
safety  of  other  operations.  For  example, 
the  small  numbers  of  operations 
conducted  by  these  types  of  aircraft  that 
could  interfere  with  traffic  flows  do  not 
warrant  requiring  such  equipment 
balloons  are  conspicuously  visible  in 
VFR  flight  environments;  other  aircraft 
without  an  electrical  system  normally 
do  not  operate  above  10.000  feet  MSL: 
and  in  most  cases,  ATC  and  b«nsient 
pilots  have  notice  of  the  locations  of 
glider  operations. 

Equipment  Cost 

Many  commmters  objected  to  the 
proposed  transponder  requirements 
stating  that  the  acquisition  and 
installation  expense  of  transponders 
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and  encoders  is  prohibitive.  Others    ^ 
commented  that  such  expenditure  would 
have  to  be  repeated  because  Mode  S 
transponders  are  required  after  January 
1.1992. 

Under  Amendment  No.  91-198  (52  FR 
3380,  February  3. 1987)  all  transponders 
installed  after  January  1. 1992,  must 
meet  the  technical  standard  order  for 
the  Mode  S  transponder.  However,  that 
amendment  permits  transponders 
installed  prior  to  January  1. 1992,  to  be 
used  indefinitely  until  replaced. 
Therefore,  there  is  no  requirement  that  a 
transponder  with  Mode  C  be  upgraded 
to  Mode  S  after  January  1. 1992,  until 
such  time  as  the  transponder  must  be 
replaced. 

A  basic  transponder  costs 
approximately  $1,050  and  i4>grading  that 
transponder  with  Mode  C  equipment 
would  cost  an  additional  $850.  The  cost 
for  a  Mode  S  transponder  with  Mode  C 
is  estimated  to  be  $2,900  or  about  $1,000 
more  than  a  comparable  basic 
transponder  with  Mode  C. 

The  congressional  mandate  to  require 
the  use  of  transponder  with  Mode  C  in 
additional  airspace  was  not  conditioned 
on  the  economic  impact  of  the 
requirement,  and  the  FAA 
acknowledges  that  some  operators  will 
experience  the  cost  of  installing  the 
required  equipment.  The  cost  impact  of 
the  required  equipment  is  discussed  in 
more  detail  below  in  the  summary  of  the 
Regulatory  Evaluation. 

A  TC  Operations  \ 

Numerous  commenters  were 
concerned  that  the  transponder  with 
Mode  C  requirement  would  have  an 
adverse  eflfect  on  the  air  traffic  system. 
These  commenters  predict  the  creation 
of  a  radio  frequency  congestion  problem 
as  well  as  an  inability  of  the  ATC 
automation  system  to  handle  an  { 

increased  number  of  transponder 
replies.  One  comnventer  stated  that  each 
year  during  the  EAA  Fly-In  at  Oshkosh. 
WI.  when  thousands  of  operations  occur 
within  a  period  of  a  few  days.  ATC 
directs  pilots  of  participating  aircraft  to 
turn  off  their  transponders  while 
operating  in  the  O^ikoah  area.  Other 
commenters  suggested  that  the  FAA 
should  assure  the  ability  of  the  ATC 
system  to  both  cope  with  and  then 
effectively  use  the  additional 
.  information  before  any  new  transponder 
requirement  is  levied. 

Numerous  glider  and  balloon 
enthusiasts  commented  that  it  is 
unrealistic  for  ATC  to  expect  them  to 
follow  ATC  directions  because  of  the 
aircraft's  inabili^  to  raaiotain  the  type 
of  directional  control  that  is  expected  in 
an  ATC  environment  Other  oonunenters 
suggested  that,  since  ATC  does  not  have 


the  capability  to  control  all  akcnH 
within  the  teimiBal  airspace  aasociated 
with  the  more  than  250  aiiports 
proposed  for  a  transponder  with  Mode  C 
requirement,  it  should  not  try  to  assert 
such  control. 

The  FAA  does  not  seek  to  control  all 
aircraft  operating  outside  a  TCA.  ARSA. 
or  ATA.  nor  does  the  FAA  expect  that  it 
would  be  necessary  to  require  a  balloon 
or  a  glider  to  follow  a  specified  route  (in 
areas  outside  the  acteial  confines  of  a 
TCA  or  ARSA).  Under  current  rules, 
however,  both  gliders  and  balloons, 
when  operating  inside  a  TCA  or  ARSA, 
are  expected  to  comply  with  the 
regulations  and  ATC  dearances  and 
instructions  )ust  as  all  other  aircraft  are 
required  to  da  Under  the  proposed 
transponder  provisions  and  imder  the 
rules  being  adopted  herein,  balloons  and 
gliders  operatii^  outside  of  a  TCA  or 
ARSA.  but  in  airspace  where  a 
transponder  with  Mode  C  is  required, 
would  be  required  to  be  equipped  with  a 
tran^KHider  and  Mode  C  but  not  to 
communicate  with  ATC 

Under  the  transponder  with  Mode  C 
proposals  of  Notices  87-7  and  88-2.  no 
corresponding  two-way  radio 
communications  requirements  were 
proposed.  Further,  the  rule  being 
adopted  does  not  impose  any  new 
communications  requirement;  nor 
should  any  appreciable  wori^ioad 
increase  be  placed  on  ATC.  Operators 
of  aircraft  with  the  required  transponder 
with  Mode  C  can  continue  on  their  route 
of  flight  without  any  new  ATC 
involvement  or  communications 
requirement. 

The  FAA  does  expect,  however,  that 
occasionally  requests  will  be  made  by 
pilots  to  continue  flight  without  the 
proper  equipment  when  an  equipment 
failure  occurs  in  flight  However,  it  is 
expected  that  sach  occurrences  would 
be  minimal  considering  the  reliability  of 
such  equipment.  Regarding  planned 
flight  without  the  required  equipment 
such  flight  would  have  to  be  approved  in 
advance  as  is  currently  required  in 
areas  where  such  equipment  is  required. 
Requests  for  such  flight  are  normally 
made  via  telephone  communications 
prior  to  the  flat's  departure. 
Additionally.  FAA  expects  a  reduction 
in  radio  frequency  usage  because  fewer 
traffic  and  safety  advisories  would  be 
required  in  the  environment  with  the 
vast  majority  of  aircraft  equipped  with  a 
transponder  with  Mode  C.  WUle  the 
FAA  does  ^>resee  a  riight  increase,  at 
least  initially,  in  two-way  radio  requests 
from  aircraft  to  operate  without  the 
required  transponder  equipment  the 
FAA  is  coofideat  that  it  i»  prepared  to 
hsadlt  such  lequestt  duiwg  the 
transition  period  Based  on  the 


voluntary  tranqionder  equipage  trends 
and  the  amoont  of  tinw  in  wfaidi  the 
FAA  is  aikiwing  aifcraft  oparaton  to 
acquire  and  iortall  the  proper 
transponder  equiprnwit  the  FAA  is 
confident  that  the  onnber  of  such 
requests  will  be  minimal  and 
manageable. 

The  FAA  recognizes  that  there  will  be 
rare  circuaistanoea.  such  as  the  amnial 
Oshkoah,  WL  Fly-In.  wrhen  ATC  may 
request  the  pilot  of  an  aircraft  operating 
under  VFR  to  turn  off  the  transponder. 
However,  such  a  request  would  be  in  the 
interest  of  segregating  IFR  operations 
from  VFR  operations  under  nmtsually 
heavy  VFR  operatioos  where  a  lai^ge 
and  concentrated  number  of  aircraft  are 
operating  in  a  small  segment  of  airspace, 
such  as  is  the  case  in  the  annual 
Oshkosh.  WL  Fly-In.  The  FAA  does  not 
envision  such  situations  to  occur  in  the 
vicinity  of  areas  in  which  a  transponder 
with  Mode  C  is  now  required  under  diis 
rule. 

Some  commenters  stated  that  high 
performance  aircraft  cue  not  allowed 
below  the  TCA:  therefore,  there  should 
be  no  conflict  with  smaller  aircraft  in 
that  airspace.  Additionally,  the 
commenters  stated  that  there  has  never 
been  a  midair  collision  in  the  areas 
under  TCA's. 

Notwithstanding  the  absence  of  past 
midair  collisions  in  the  airspace  beneath 
a  TCA.  it  is  a  benefit  to  ATC  to  have  as 
many  aircraft  as  possible  equipped  with 
a  transpcmder  with  Mode  C  when 
operating  beneath  a  TCA.  The  general 
use  of  transponder  with  Mode  C  in  this 
envirorunent  makes  controllers  aware  of 
more  unknown  and  non-controUed 
aircraft.  This,  in  tarn,  facilitates  a  more 
positive  decisionmaking  process  in 
regard  to  those  aircraft  being  controlled. 
As  stated  earlier,  however,  gliders, 
balloons,  and  aircraft  without  electrical 
systems  are  being  excluded  from  the 
transponder  with  Mode  C  requirement 
beneath  the  floora  of  TCA's  and 
ARSA's. 

Some  commenters,  including  an 
aviation  organization,  suggested  that  the 
proposed  transponder  requirement 
would  be  unnecessary  if  ATC  were  to 
follow  its  own  directives  by  keeping 
high-performance  aircraft  at  hi^er 
altitudes  until  descoit  is  necessary  for 
landing.  These  procedures,  the 
conunenten  stated,  would  help  maintain 
separation  between  controlled  and  non- 
controlled  traffic  and  arould  also  reduce 
noise  on  the  iponnd  firon  these  aircraft 
as  well  as  oonaerve  aviation  fuel 

Under  the  cunent  raquirements  of 
Part  91.  only  large  tutbinaiiowated 
aircraft  are  required  to  operate  at  or 
above  the  floors  of  a  TCA  and  only 
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when  condnctihg  operatioaB  to  or  bom  • 
TCA  primaiy  vhoti,  e^SMttle- 
Tacoma  Internplicmal  Aiiport  This 
requirement  dou  not  OKuy  to  sinular 
aircraft  in  a  TQA  that  operate  to  or  from 
other  airports  Haeath  Uw  desiyiatsd 
floors  of  a  TCAJ&g.,  Boeing  Field.  The 
FAA  agrees  ihki  the  "Keep  'em  High 
Program"  is  ani  jffective  aieAod  for 
segregating  hign-peifoimance  aircraft 
from  other  tra^.  However,  such 
procedures  alotije  cannot  assure 
controflen  Hiai  pertain  received  radar 
information  oni^nlcnown  or  non- 
controHed  traC^^  represents  aircraft  that 
are  below  the  traffic  being  controlled  by 
ATC.  As  mentioiied  eariier.  these 
unlcnown  aircr^tt  appear  on  radar 
scopes  as  taigeb  diet  are  hazardously 
close  to  controIlM  aircraft.  On  the  other 
hand,  a  non-co^roHed,  nonequipped 
aircraft  may  acttally  intnide  into  a  TCA 
dangerously  dQse  to  controlled  aircrafl 
and  the  controli*r.  wefl  within  the  realm 
of  expectation,  nay  condnde  that  the 
intruder  is  befo|(t  or  above  the  TCA  and 
take  no  action. 

Another  comnienter  objecting  to  the 
proposed  transMnder  reqairement  was 
of  the  opfaiion  thki  the  FAA  shoold 
provide  some  fi^  of  ATC  service  to  all 
aircraft  that  woUld  be  required  to  be 
equipped  with  the  proposed  transponder 
equipment.  An  aviation  orgoniiatioa 
stated  that  it  bet(eves  that  the  FAA's 
philosophy  asettciated  with  controller 
duty  priorities  ipoAen  the  ATC  system 
inadeqmte  in  a#Mng  the  protection  of 
IFR  aircraft  fraiiilcolHsion  with  oricnown 
aircraft  11 

Preventing  cotlisionB  by  the 
application  of  aifcraft  separation  and 
the  issuance  of  4(fety  alerts  are  a 
controifer's  finti  ^rity.  This  is  true 
regardless  if  oa^  lof  the  aircraft  is 
operating  ondcri VFR  and  is  ankno«vn  to 
the  controUer.  However,  when 
potentiaUy  oooflibting  atocraft  are 
equipped  with  t^tospondeis  with 
automatic  ahitii^  reporting  equipment 
it  eMbln  oontrtfm  to  ralay  dMMve 
instmctkms  assMatMl  with  tlMse 
procedures.  Adt^pooaily,  traffic 
advisory  sarvio«  la  now  provided  by 
ATC  in  an  ARSAiand  witUn  20  miles  of 
an  AR8A  prinuM  aiiport  on  a 
mandatory  bMii^Md.  ebewhers.  on  a 
workloadfermi^^ag  basis. 

Effect  on  Automtked  ATC  Systems 

An  aviation  oigaaization  stated  that  it 
expects  that  soni^  ATC  far'titits. 
because  of  radaf  laiget  capadty 
problems,  wiU  b^fforced  to  reduce  the 
size  of  the  area  l^#iqg  processed  to 
accommodate  th|i  expected  increase  in 
radar  targets.  Tb^  aaae  oigaoization 
commented  that|«Kistii^  ATC  tanninal 
automation  syst^ku  can  only  hkndle 


approximately  230  radar  tngets  befai* 
the  data  diaplayod  begins  to  flicker  and 
become  unusable.  Soaw  conuneBters 
suggested  that  the  ATC  systan  is 
ab«ady  overloadad. 

The  most  advameed  temittal 
automation  system  in  ose  today  by  the 
FAA  has  a  capacity  off  300  tradced 
targets  for  each  radar  sensor.  Several 
TCA  airports  use  2  radar  sensors  which 
equates  to  a  600-target  capadty.  Using 
the  Los  Angeles.  CA,  terminal  area  as 
representative  of  a  "worst  case" 
situation  (because  of  the  number  of 
aircraft  based  in  that  area  and  excellent 
VFR  flying  conditions),  daring  the 
busiest  hoar  of  traffic  for  the  month  of 
August  1987, 284  aircraft  with 
transponders  were  detected  by  the  2  Los 
Angeles  radar  sensora.  This  number 
inchides  all  targets  with  transpcmders 
within  the  55-miie-radius  radar 
processing  areas  of  the  2  sensors.  Again, 
using  the  "worst  case"  situation  of  a 
2.5:1  ratio  of  transponder  targets  to  non- 
transponder  taigets.  the  number  284 
would  be  increased  to  397  total  taigets. 
(The  2.5:1  ratio  is  based  on  the  1086 
statistics  of  the  numbers  of  aircrafl  in 
the  State  of  Califsmia  versus  the 
number  of  aircraft  without 
transponders.)  While  an  actual  ratio  for 
aircraft  based  in  the  Los  Angeles  area  is 
not  available  to  the  FAA  at  this  time, 
the  FAA  ia  confident,  based  on 
experience,  that  the  2.5:1  ratio  would 
increase  ii  limited  to  the  aircraft  within 
a  55'mile  radius  of  Los  Angeles.  Further, 
based  on  die  comments  that  a  laige 
number  of  aircraft  ivithoat  electrical 
systems  would  be  affected  by  the 
proposed  rules,  this  ratio  will  increase 
because  of  the  provisions  and 
exdusions  being  adopted  herein  for 
sudi  aircraft  With  this  increased  ratio, 
the  number  397  would  be  significantly 
smaller.  Even  in  the  "worst  case" 
scenario,  the  307  total  taigets  can  be 
handled  by  the  ATC  antooMtiaa 
systems.  While  it  may  be  desirable  for 
some  locatioos  to  retain  a  SS-nile  radius 
radar  processing  area,  ATC  lendnal 
automation  qrataaas  have  a  feature  that 
can  be  used  to  seiectivdy  inhibit 
processing  of  radar  daU  received  from 


aircsaft  operating  in  sepiMnts  of  that 
area.  For  exasople.  the  BMBriier  307  can 
be  reduced  signifieaody  by  vab^  a 
custorahwd  and  seduced  radar 
processing  area.  In  dohig  so.  radar 
tracking  slots  outside  the  custoaoiaed 
radar  processing  area  that  wo«M 
otherwise  be  used  oodd  be  nada 
available  fior  radar  targets  inside  the 
cuBtomiaed  rudar  prooeasiog  area.  This 
feature  may  be  activated  ia  tenuinal 
automation  systems  with  aMMw  than  one 
radar  sensor  or  with  radu-  systems 


whose  coverage  overlaps  that  of  an 
adjacent  ATC  fadtity. 

The  FAA  does,  however,  have 
terminal  autometed  ATC  systems  with 
oidyoHe  radar  sensor.  F«4ier,  it  is 
extieuiely  difficult  to  predict  accurately 
when  any  such  systsem  would  reach  its 
critical  capadty  of  70%  of  available  i 
computer  capadty.  Accordingly,  die  ' 
FAA  has  addressed  these  factors  in  its 
accelerated  facilities  enhancement 
program.  TMs  program  is  designed  to 
provide  hardware/software  automation 
system  enhancements  to  satisfy  die 
transponder  with  Mode  C  requirements 
of  ^ttts  rale  until  current  terminal 
systems  are  replaced. 

Two  aviation  organizations  were  of 
the  opinion  that  additional  significant 
safiety  gains  could  be  ai^eved  by 
upgrading  the  terminal  automation 
systems  to  provide  contrellera  with 
computer-generated  alerts  to  devdoping 
collision  tlueats  between  any  conbvdled 
aircraft  equipped  with  altitude  reporting 
transponders  and  non-controlled  aircrafl 
similarly  equipped.  One  of  these 
oiganizations  stated  that  the  enhanced 
conflict  alert  feature  should  be  installed 
in  the  en  route  automation  systeoM  as 
soon  as  possible.  Additionally,  this 
organization  stated  that  prior  to  the    I 
installation  of  the  Advanced 
Automation  Systems  for  appnMch 
control  facilities,  the  FAA  should  also 
upgrade  existing  terminal  automation 
systems  with  the  enhanced  conflict  alert 
feature  even  if  additional  hardware  has 
to  be  procured  for  this  purpose. 

On  June  2a  1088.  the  FAA's  Fort 
Worth  Air  Route  Traffic  Control  Center 
began  testing  a  computer  software 
program  deigned  to  provide  alerts  to 
controllen  concerning  non-ceotroDed 
aircraft  that  rqiresent  potential  conflict 
to  a  oootroiled  aircraft  This  program 
will  be  induded  in  all  odier  ATC  en    i 
route  fadlities  by  die  fill  of  1988. 
Additionally,  the  FAA's  accelerated 
facilities  enhanceBMBt  program 
addressed  above  will  alao  provide  the 
software  capadty  and  enhancements  for 
similar  faatvea  tai  existing  terminal 
automution  syatans. 

See  and  Avoid 

Numerous  commentera  were 
conceiaed  that  pitots  would  become 
even  more  raMant  on  ATC  to  delect  end 
avoid  other  traffic  Some  of  these 
comma  maiB  stated  diat  the  requhement 
to  see  and  avoid  other  aircraft  is  a  pilot 
responsibility  and  that  as  an  alternative 
to  tlie  transponder  requiremeni  see-end- 
avotd  isapoBSiblhtfes  should  be 
reemphasiaod  to  (Mlola.  An  aviation 
tngaaicatioB  datned  tfiat  FAA's 
statenwnt  that  'nhe  Mode  C  requirement 
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has  no  safety  benefit  unless  one  or  both 
are  air  traffic  controlled"  implies  that 
the  resulting  level  of  control  provided  by 
ATC  as  a  result  of  this  proposal  will 
mislead  VFR  pilots  into  a  false  sense  of 
security  with  respect  to  ATC  separation 
services. 

The  FAA  disagrees  with  the  allegation 
that  pilots  flying  in  either  a  VFR  or  IFR 
environment  would  have  less  incentive 
to  avoid  potentially  hazardous 
situations.  Rather,  the  FAA  is  confident 
that  pilots  understand  that  regardless  of 
whether  an  aircraft  is  non-controUed. 
operating  under  IFR,  or  operating  under 
VFR  and  subject  to  ATC  services,  each 
pilot  is  responsible  to  see  and  avoid 
other  aircraft.  This  principle  is 
persistently  emphasized  through  FAA- 
initiated  programs  designed  to  remind 
pilots  of  their  roles  in  preventing  midair 
collisions.  Such  programs  include  pilot 
certification  training,  flight  safety 
publications,  accident  prevention 
seminars,  pilot  biennual  reviews, 
raincheck  programs,  eta  Even  though 
there  is  no  regulatory  requirement  to 
attend  such  programs,  die  FAA  believes 
that  pilots  now  attend  and  would  attend 
sacfa  training  programs  in  order  to 
obtain  the  skills  necessary  for  flight  in 
an  ATC  environment  Further,  as  a  part 
of  the  im|rfementation  process  for  this 
final  rule,  the  FAA  intends  to  issue  an 
advisory  circular  diat  will  address  the 
benefits  of  and  the  requirements  for 
operating  with  transponders  and 
automatic  altitude  reporting  equipment. 

Promoting  Aviation 

Several  oommenters  felt  that  die  FAA 
should  coocem  itself  with  the  promotion 
of  aviation,  which  includes  general 
aviation,  and  not  what  they  claimed 
would  be  the  elimination  of  most 
general  aviation  activity.  According  to 
one  commenter,  the  general  aviation 
industry  ts  already  in  a  prolonged  slump 
■  and  the  proposed  tranqmnder 
requirement  would  only  make  it  worse. 

Further,  some  commenters  felt  that 
transponder  requirements  would  cause 
many  of  the  general  aviation  airports, 
flight  schools,  and  aireiaft  repair  shops 
within  the  affected  airspace  to  go  out  of 
business.  Some  commenters  were  of  the 
opinion  that  non-transponder  aircraft 
would  have  to  relocate. 

While  FAA  does  have  a  responsibility 
to  encourage  and  foster  the  development 
of  civil  aeronautics  and  air  commerce,  it 
has  a  hitler  responaibUity  to  provide 
Uie  safest  aviation  system  that  is 
reasonably  possible.  The  FAA  believes 
that  its  responsibility  to  promote  safety 
is  met  by  the  provisions  being  adopted 
under  tUs  rule.  The  equipment 
requirements  of  this  rule  allow  for  an 
orderly  transition  and  make  provision 


for  those  operators  temporarily 
incapable  of  meeting  the  rule's 
reqtdrements.  Additionally,  as 
mentioned  eariier.  this  rule  does  not 
alter  existing  provisions  for 
nonequipped  aircraft  whereby  the 
operator  may  receive  an  authorization 
to  conduct  operations  without  the 
required  equipment. 

Collision  Avoidance  Systems 

An  aviation  organization  stated  that 
the  recent  TCAS  test  would  have  been 
more  effective  and  realistic  had  more 
aircraft  been  equipped  with  a 
tranq>onder  with  Mode  C 

While  it  might  be  true  that  a  TCAS 
test  conducted  in  areas  where  all 
aircraft  are  equipped  with  transponders 
with  Mode  C  would  be  more  reidistia 
the  test  did  confirm  that  a  pilot  is  more 
efficient  in  detecting  and  avoiding  traffic 
when  given  an  adequate  advance  alert 
Nevertheless,  the  transponder 
requirements  imposed  by  this  rule  are 
primarily  intended  to  improve  a 
controller's  ability  to  detect  aircraft  that 
present  a  potential  conflict  for 
contit)lled  aircraft  The  FAA  also 
recognizes  die  potential  benefits 
associated  with  a  TCAS  equipment 
requirement  and,  as  discussed  above, 
has  proposed  a  TCAS  requirement  for 
certain  operators. 

Other  coounenters  stated  that  LORAN 
C  is  excellent  for  navigation  and  could 
be  adapted  for  use  as  a  collision 
avoidance  system  and  that  such 
adaptation  should  be  developed  by  the 
FAA.  Supporting  this  view,  an  aviation 
organization  stated  that  recenUy 
developed  LORAN  C  equipment  can 
provide  warning  signals  to  aircraft 
operators  when  they  are  approaching 
specificaUy  programmed  airspace  such 
as  TCA's  and  restricted  areas.  Another 
organization  stated  that  the  FAA  should 
promote  an  inexpensive,  independent 
and  on-board  proximity  warning 
indicator  that  could  aid  pilots  in  their 
see-and-avoid  responsibilities  rather 
than  trying  to  solve  the  midair  collision 
potential  problem  with  TCA's  and  new 
transponder  equipment  requirements. 

The  FAA  reco^iizes  the  potential 
benefits  of  LORAN  C  equipment  in 
regard  to  narration.  However,  the  FAA 
remains  convinced  that  the  transponder 
with  Mode  C  provides  the  best  possible 
means  whereby  controllers  and  pilots 
are  better  able  to  identify  and  correlate 
unknown  aircraft  operating  in  and 
around  terminal  airspace. 

An  aviation  organization  pointed  out 
that  approximately  45  percent  of  die 
near  midair  collisions  (NMAC)  reported 
over  the  last  year  have  occurred  in 
controlled  airspace.  Yet  this 
organizatimi  stated,  the  FAA  is 


proposing  to  increase  the  NMAC 
exposure  risk  by  increasing  the  volume 
of  controlled  airspace  at  those  very 
locations  where  NMACs  are  most 
concentrated — busy  terminal  areas.  This 
organization  stated  that  it  believes  that 
statistically,  the  probability  of  a  NMAC 
would  be  greater  as  a  result  of  an 
unmanageable  increase  to  the  volume  of 
controUeid  airspace  (up  to  100  percent  in 
somearea^. 

The  fact  that  NMACs  occur  primarily 
in  terminal  airspace  has  litde  or  nothing 
to  do  with  the  coincidence  that  this 
airspace  is  also  designated  as  controlled 
airspace.  One  of  the  reasons  NMACs 
occur  predominantly  in  terminal 
airspace  is  that  a  large  volume  of 
ainxaft  tend  to  concentrate  at  lower 
altitudes,  in  and  around  terminal 
airspace.  Most  significantiy,  die 
majority  of  the  aircraft  involved  in 
NMACs  an  non-controlled  and 
unknown  to  ATC  The  FAA  envisions 
the  Mode  C  requirement  will  ^ 

significantiy  reduce  the  number  of 
^^^Cs  between  controlled  and  non- 
controlled  aircraft  operating  in  the 
affected  airspace.  The  transponder  with 
Mode  C  requirement  however,  does  not 
increase  or  affect  in  any  manner  the  size 
of  any  controlled  airspace. 

Climb  Corridors 

An  aviation  organization,  as  well  as 
other  individual  commenters.  suggested 
that  the  FAA  should  seriously  consider  ^ 
establishing  arrival  and  departure 
corridors  for  primary  airports  that  are 
currentiy  in  TCA's  instead  of  continuing 
to  establish  and  retain  TCA's  with 
existing  designs.  Numerous  commenters 
agreed  with  this  position,  stating  that 
the  FAA  should  establish  arrival  and 
departure  corridors  for  air  carrier 
aircraft  that  would  be  aimilar  to  climb 
corridors  now  used  by  military  aircraft 
Additionally,  they  stated  that  such  a 
design  could  provide  a  variety  of 
benefits  to  air  carrier  aircraft  as  well  as 
to  pilots  who  want  to  avoid  air  carrier    : 
arrival  and  departure  routet. 

A  simulation  of  the  climb/descent 
corridor  concept  was  conducted  in  the 
Boston,  Massachusetts,  area.  One  TCA 
and  three  corridor  configurations  were 
tested.  The  simulation  revealed  that     '  .i 
while  the  use  of  corridors  did  provide  a  . 
degree  of  safety,  these  corridors  cannot 
provide  the  required  airspace  to  vector, 
sequence,  and  meter  effectivriy  the 
variety  and  numbers  of  aircraft  that 
demand  service  at  major  terminal 
airports.  Based  on  this  evaluation,  it  was 
concluded  diat  the  use  of  corridors 
would  result  in  a  substantial  loss  in 
airport  and  airapace  efficiency  with  a 
corresponding  increase  in  arrival  and 
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design  or  design  modification. 

Impiementatia^ 

Several  con^nteri  atated  diat  they 
believe  there  ^  not  enough 
transpondevB  ilikm  avnUnUa  to  tfaneiy 
equip  aU  akcf^^  that  wooU  be  raquiiod 
to  have  them  iwdar  tUs  nde.  An 
aviation  otgaokatian  atatad  that  it 
objected  to  Umi  ogaipliinoe  dates  ns  it 
believed  sufB^^  tiaM  is  not  nOotved 
for  aircrafi  owttTi  to  noqutoe  and  instail 
required  aquipkent  or  leiocate  the 
aircrafi  outaldi  lof  the  airapooe  when 
the  equipment  n  required. 

The  GonpUafix  date  of  Dacaabar  aa 
1990.  is  mandabd  by  stetute.  However, 
the  FAA  agraMi that  an  affactiva  date 
should  be  cstabiishad  that  ia  ^imrirtftnt 


witfi,  among  other  factars.  the 
availability  of  tfaerequfaod  equipment 
given  die  numbers  ^  aircraft  &at  need 
to  be  equipped,  bi  Uiis  regard,  the  FAA 
has  reviewed  the  nnmbers  of  affected 
aircraft  and  the  present  and  futnre 
availability  of  required  tranqwnder 
equipment 

Using  infonnatioo  bimished  in  the 
comments  of  vanoos  user  ovganisations 
and  others,  and  FAA's  own  statistical 
information  (discussed  in  more  detail 
below  in  the  summary  of  the  Regolatoiy 
Evaluation),  dia  FAA  haa  condudad  that 
approximately  106^000  ainxaft  will  be 
required  to  install  all  or  a  part  of  the 
equipment  bai^g  reyiiiod  in  this  final 
rule.  Of  thaae  106^900  aifcrafl, 
approximatdy  72.000  wiU  requira  the 
installation  of  the  Mode  C  equipment 
only,  the  rwnaining  aircnft 
(approxisBately  atJOOOi  will  require  the 
installation  of  a  tranaponder  and  the 
Mode  C  equjpmtnt 

Based  on  the  foregoing,  FAA 
estimates  that  them  is  a  need  for  iOBMO 
encoders  and  34M0  transponders. 
Further,  tba  FAA  cooaMvaBvaiy 
esUniatea  HtM  half  of  this  eqri^neut 
will  be  reqnirad  to  fadfitato  omnpBance 


by  Iidy  1. 1989,  and  hdf  by  December  SCK 
1990.  The  following  analysis  of 
ti^nsponder  and  altitude  encoder 
equipment  production  and  installation  is 
based  on  information  received  from  the 
General  Aviation  Manolacturiag 
Association  (GAMA)  in  December  1987. 

Current  prodoction  of  altitBde 
encoders  and  transponders  is  estimated 
to  be  IJOO  and  000  per  mondi 
respectivnly.  Sbc  nunlhs  after 
publication  of  a  final  rale.  GAMA 
estimated  that  diesa  iMndily  prodoction 
rates  conid  douUeor  tripln.  Baaed  on  a 
Jnly  1. 1908.  poUication  date  of  a  final 
rule,  and  baaad  on  the  nanber  of 
transponden  and  anceders  tint  are 
required,  the  FAA  aasames  Aat  by 
Jannaty  1. 1080.  prodoction  wffl  have 
reached  a  triple-nte  (5.400  encoders  and 
1 JOO  tianspwKJeiB  per  mon^). 

Ttonspoodar  smI  Enoodar  at  TOple-Rato 
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Based  on  GAIMA's  predictions  and 
assuming  a  tripk-cate  production,  by 
July  1. 1900L  thite  would  be  anoi«h 
encoder  and  tr^hsponder  aqu^aient 
produced  for  a^a^  aircraft  that  ia 
assumed  to  bo  jnacted.  Ftother.  tha 
FAA  has  signi^^andy  reduced  the 
amount  of  aiiai^ee  that  weald  have 
been  affected  faw  tha  propoaals  in  Notice 
88-2  to  an  aaoArt  that  nonequipped 
aircraft,  withontle  ■%"«fiamt 
incanvanianoa.  ^ouU  drcuanavigate 
affscted  air^n^  until  ttM  raqnind 
equiiMtent  is  oMidrad  and/or  installed. 

Narortheieaai  Om  FAA  stiongiy 
advises^rdstt  Wnen/operators  to 
begta  pvdMs&lt  aidlMtalling 


eqaipi 

AnnviaSpn 
the  proposal 
the  effjotlo  on 
oiiporta.  . 
airspace  act! 


I  stated  that 
I  not  cleai^  identify 


i.andNAVAlD's.bne 


aviation  orgairintion  stated  that  tfie 
proposed  transponder  equipment 
requirement  is  an  attaaq>t  to  improve 
safety  by  separating  airspace  from 
airspace  when  the  FAA  should  be 
separating  aircraft  from  airoafL 

Iha  FAA.  in  this  role,  is  Uniting  the 
application  of  the  transponder  and 
Mode  C  requirement  to  airspace  that  is 
traversed  t^  a  significant  namber  of 
controlled  md  non-contiolled  aircnft. 
Withfai  dds  airspace,  the  FAA  believes 
that  as  many  aircraft  as  possftile  shoidd 
be  identifiable  with  regard  to  location 
and  altitude.  Having  such  informatioB 
facilitates  Hbe  reduction  of  the  collision 
potential  between  controlled  and  non- 
contKdled  aircraft. 

Additional^,  many  of  these  controlled 
aircraft  wiU  be  aqainpad  with  TCAS 
which,  as  discussed  aarUar.  is  most 
effective  when  a  potentially  conflicting 


aircraft  is  equ^iped  with  the  required 
transponder  eqaipment 

Short  Comment  Periods 

An  aviation  organisation  staled  that 
the  FAA  showed  a  diari«ard  for  the 
airspace  Msers  it  ragnktes  by  an 
inadequate  public  conunent  period  in 
Notice  N&  8»-«.  Many  ceaunenters  were 
generally  criOcal  of  the  conmant 
periods  provided  by  the  FAA.  and 
requested  extensions. 

The  FAA  extended  the  comment 
period  by  45  days.  This  extension  was  in 
response  to  requests  from  Members  of 
Congress,  an  aviation  assodation  tiiat  it 
needed  extra  time  in  order  to  circularize 
the  notice  to  its  members,  and  ofliers. 
The  FAA  is  aware  that  many  general 
aviation  pilots  receive  notificatian  of  : 
pri^sed  rulemakfa^  only  through  user 
organizations  find,  in  diesa  particular 
cases,  noted  that  an  extension  «f  the:  '■  ■■■ 
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comment  periods  would  not  jeopardize 
the  ability  of  the  agency  to  reach  final 
rulemaking  action  in  a  timely  manner. 

Helicopters  j 

A  national  aviation  association  stated 
that  there  was  no  information  provided 
in  the  Notice  that  would  indicate  that  a 
problem  exists  with  helicopters 
operating  without  the  proper  | 

transponder  equipment  In  all  cases 
today,  these  aircraft  operate  under 
letters  of  agreement  with  the 
appropriate  ATC  facility.  This  j 

organization  further  stated  that  the    - .  ]-. 
regulatory  evaluation  is  seriously  fla«ved 
and  failed  to  assess  realistically  the 
total  costs  necessary  to  equip  j 

commercial  helicopters.  This 
organization  said  that  typically,  many 
heUcopter  operators  already  equip  their 
aircraft  with  transponders  with  Mode  C 
if  their  operations  routinely  use  TCA 
airspace.  Other  operators  do  not  equip 
their  fleets  with  such  equipment  simply 
because  there  is  no  need;  e.g.,  local 
flight  training  or  agricultural  operations. 
Additionally,  many  smaller  helicopters 
do  not  have  a  place  on  the  instrument 
panel  for  the  installation  of 
transponders  and  the  added  weight 
poses  a  penalty  in  the  form  of  a  reduced 
useful  load. 

Helicopters  no  longer  represent  a 
small  percentage  of  tibe  aircraft 
operating  in  busy  terminal  areas  nor  are 
they  limited  by  operational  capability 
with  respect  to  flight  within  these  areas, 
which  was  the  rationale  applied  to  their 
original  exclusion  in  §  91.24.  Their  ; 

versatility  has  brought  about  a  | 

significant  rise  in  operations  in  and 
around  busy  metropolitan  areas, 
particularly  those  where  TCA's  and 
ARSA's  exist  The  FAA  believes  that 
helicopters  must  be  treated  in  the  same 
manner  as  any  other  aircraft  Also,  the 
congressional  mandate  referred  to  all 
aircraft  with  no  provision  for  a  | 

categorical  exclusion  of  helicopters.  The 
need  for  safety,  especially  since  a 
significant  number  of  travelers  will  be 
transported  from  airports  in  busy 
terminal  areas  (i.e.,  inter-city  transport) 
to  other  areas,  argues  against  the 
contention  that  helicopters  should  be 
viewed  as  "special  appUcations"  type 
aircraft. 

Charting  '  \ 

An  aviation  organization  stated  that 
charting  of  the  transponder  with  Mode  C 
requirement  areas  is  necessary  so  that 
pilots  of  aircraft  without  the  required 
equipment  can  readily  avoid  them  as 
necessary. 

The  FAA  beUeves  that  most  aircraft 
owners/operators  will  voluntarily  equip 
their  aircraft' with  the  required 


transponders  with  Mode  C  rather  than 
avoid  the  airspace  with  the  requirement 
With  the  required  equipment  on  the 
aircraft,  pilats  have  more  flexibility  in 
planning  their  flights  than  those  in 
nonequipped  aircraft.  However,  in  the 
interest  of  providing  assistance  to  those 
nonequipped  aircraft  to  avoid  areas 
where  a  transponder  with  Mode  C  is 
being  required,  the  FAA  will  ensure  diat 
appropriate  charting  changes  are 
implemented. 

Ultralights 

Many  commenters,  including  those 
who  addressed  their  comments  to 
Members  of  Congress,  expressed 
concern  that  the  proposak  would 
require  transponders  with  Mode  C 
equipment  on  ultralight  vehicles. 

The  FAA.  in  Notice  Nos.  87-7  and  e»- 
2,  did  not  propose  to  impose  any  new 
transponder  requirement  on  ultralight 
vehicles  and  the  final  rule  adopted 
herein  does  not  impose  such  a 
requirement. 

Federalism  Determination 

The  amendment  set  forth  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  The 
regulations  set  forth  in  this  notice  would 
be  promulgated  pursuant  to  the 
authority  ^  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  has  been  construed  to 
preempt  s{ate  law  regulating  the  same 
subject  Therefore,  in  accordance  with 
Executive  Order  12812.  it  is  determined 
that  such  a  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

RegulaUxy  Evaluation  Summary 

Benefit-Cost  Analysis 

The  regulatory  evaluation  prepared 
for  this  final  rule  examines  the  cost  and 
benefit  aspects  of  expuiding  the 
existing  transpoad w  with  Mode  C 
requirement  This  rule  amends  Part  91  of 
the  FAR  by  requiring  an  aircraft  to  be 
equipped  with  a  transponder  with  Mode 
C  when  operating  in  the  vicinity  of 
certain  airports  for  which  terminal  radar 
approach  control  service  area  has  been 
established,  and  in  other  non-terminal 
airspace  at  the  above  10,000  feet  MSL 

Implementation  of  this  rule  will  be 
accomplished  in  two  phases.  Phase  I 
will  require  a  transponder  with  Mode  C 
for  most  aircraft  operations  in  the 
airspace  at  the  above  10.000  MSL,  and  in 
the  vicinity  of  TCA  primary  airports. 


Phase  II  will  require  a  transponder 
with  Mode  C  for  most  operations  in  the 
vicinity  of  ARSA  primary  airports  and 
other  designated  airports. 

The  FAA  believes  these  actions  are 
necessary  in  order  to  reduce  the 
potential  for  midair  collisions  between 
controlled  or  TCAS-equipped  aircraft 
and  non-controlled  aircraft  Similar 
safety  concerns  have  been  expressed  by 
members  of  Congress,  user  associations.- 
and  national  safety  organizations. 

Costs 

The  FAA  estimates  die  total  cost  of 
compliance  expected  to  accrue  frt>m 
implementation  of  this  rule  to  be  $140 
million  (discounted  in  1987  dollars), 
between  1980  and  1998.  This  cost  of 
compliance  estimate  includes 
acquisition  and  installation  of  an 
electrical  system  in  some  aircraft  and 
maintenance  of  the  required 
transponder  and  Mode  C  equipment 
The  derivation  of  this  cost  estimate  and 
the  assumptions  on  which  it  is  based  are 
discussed  below. 

Based  on  the  informed  judgment  of 
FAA  personnd  and  information 
contained  in  the  FAA  report  entitled. 
"General  Aviation  Activity  and 
Avionics  Survey  (December  1987)."  this 
rule  is  expected  primarily  to  impact 
single-engine  (piston)  airplanes  and 
some  rotorcraft.  This  evaluation 
assumes  a  worst-case  scenario  that  all 
operators  of  general  aviation  aircraft 
without  a  transponder  with  Mode  C  will 
acquire  such  equipment  excluding  most 
aircraft  wdthout  electrical  systems. 
Virtually  all  (iterators  of  aircraft 
constructed  without  the  capability  for  an 
electrical  system  are  not  expected  to  be 
signiflcandy  impacted  by  this  rule 
because  of  the  airspace  exclusions  being 
adopted  in  this  rule.  In-addition.  other 
types  of  general  aviation  fixed-wing 
airplanes,  wdiich  include  twin-engine 
(piston),  turbojets.  and  turboprops  will 
not  be  impacted  by  this  rule  because 
virtually  all  of  them  are  already 
equipped  with  a  transponder  with  Mode 
C.  based  on  the  subject  report 

Based  on  aquipni«at  oost  data 
obtained  from  industry  sources  for 
transponder  and  altitude  encoding 
equipment  that  is  likriy  to  be  installed 
on  the  number  of  impacted  reciprocating 
single-engine  aiiplanes  and  rotorcraft 
the  FAA  estimetes  that  these  aircraft 
operators  will  Ukely  incur  a  one-time 
acquisition  and  installatioa  cost  ranging 
between  $000  and  $2,000*  depending  on 
whether  or  not  they  have  a  transponder 
or  transponder  widi  Mode  C 

According  to  the  above  avionics 
survey  report  then  era  an  estimated 
39,301  single-engine  aircraft  that  are  not 
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equipped  wHl^  i  transponder.  Of  these 
aircraft,  the  PA  A  estimates  that  19.661 
and  19,660  wil  be  impacted  in 
implementatidii.  respectively,  in  Phases 
I  and  II  of  this  hile.  The  cost  of 
compliance  for|these  operatora  can  be 
determined  bjf  multiplying  the  number  of 
aircraft  without  any  transponder  in 
Phases  I  and  II  by  $2,000.  This 
computation  aniounts  to  an  estimated 
$36  million  (di^:ounted)  in  Miase  I  and 
$33  million  (discounted)  in  Phase  II.  in 
1987  dollars.   ; 

The  above  anionics  report  also 
revealed  therej  are  an  estimated  64.657 
aircraft  currently  being  operated  with  a 
transponder  having  no  Mode  C 
capabUity.  ThMe  aircraft  will  likely  be 
impacted  by  tl^is  rule.  Among  these 
aircraft  approximately  32.329  will  be 
impacted  in  Phise  I  and  32.328  in  l^ase 
II.  The  estimated  cost  of  compliance  for 
these  aircraft  pperators  can  be 
determined  by*  multiplying  these 
numbers  of  ainqraft  by  $900.  This 
computation  amounts  to  an  estimated 
$26  million  (diftountedjin  Phase  I  and 
$24  million  (diicounted)  in  Phase  n,  in 
1987  dollars.      | 

This  rule  wi]  1!  impose  an  additional 
cost  component  for  transponder 
maintenance.  The  cost  estimate  for 
maintenance  can  be  determined  by 
multiplying  the  undiscounted  costs  in 
Phase  I  ($69  ndllion)  and  Phase  II  ($68 
million)  for  airqraft  with  a  transponder 
without  Mode  C  and  aircraft  wiUi  no 
transponders  by  5  percent,  which 
amounts  to  $3.^!  million  biennually  in 
each  phase  (trMisponder  maintenance  is 
required  biennially  under  \  91.172.  ATC 
transponder  teMs  and  inspection).  After 
discounting  $6B  million,  biennually, 
over  a  10-yearj[|eriod  this  computation 
results  in  an  estimated  maintenace  costs 
of  $10  milli<Mi  (discounted)  in  Kiase  I 
and  $8  million  (discounted)  in  Hiase  H 
in  1987  dollarsJ  | 

Some  of  thoil^  aircraft  operators 
without  transpohders  are  expected  to 
incur  additional  costs  to  acquire  and 
install  an  electrical  system.  Based 
largely  on  cost  i^ormatioa  received  hi 
the  comments  to  Notice  68-2.  the 
average  numb^  of  general  aviation 
aircraft  withov^ian  electrical  system  is 
estimated  to  b^  127.000.  Some  comments 
indicated  an  average  coSt  estimate  of 
$4,000  to  acquiM  and  install  such  a 
system.  For  reasons  eiqrfataied  earlier,  it 
is  estimated  ^\  oidy  1.000  of  these 
aircraft  will  be  bnpaoted  by  this  rule.  An 
esthnated  560  c  I  these  aircraft  will  be 
impacted  in  ea  »  of  the  two  phases. 
Therefore,  mult^ilying  the  figures  of  500 
by  $4,000  results  in  estimated  cost  of 
$1.8  mUlion  (di$^unted)  in  Phase  I  and 


$1.6  million  (discounted)  in  Phase  n,  in 
ig67doUars. 

The  total  cost  bf  compUance  amounts 
to  an  estimated  $140  million  (discounted, 
in  1987  dollars),  between  1989  and  1996. 
Miase  I  is  expected  to  account  for  an 
estimated  $74  million  (or  53  percent)  of 
this  cost  estimate,  while  Hiase  II 
captures  the  remainder.    ' 

Benefits 

This  rule  is  expected  to  generate 
potential  benefits  primarily  in  the  form 
of  enhanced  safety  to  the  aviation 
community  and  flying  pubUc.  Such 
safety,  for  instance,  will  take  the  form  of 
reduced  likelihood  of  midair  collisions. 

This  rule  will  require  a  transponder 
with  Mode  C  for  most  aircraft 
operations  withhi  30  nautical  miles  of 
any  designated  TCA  primary  airport  and 
generally  within  10  nautical  miles  of  an 
ARSA  or  other  high-passenger-traffic 
airport  designated  in  this  rule.  The  FAA 
beUeves  that  the  adoption  of  this 
expanded  transponder  with  Mode  C 
requirement  will  immediately  help  to 
reduce  the  potential  for  midair 
collisions.  For  example,  the  continuous 
display  of  altitude  iiiformation  on  ATC 
radar  scopes  assists  controllers  in 
separating  aircraft  ft  provides  the 
requisite  information  to  the  ATC 
computer  to  provide  a  controller  with  an 
alert  in  the  event  of  a  potential  conflict 
between  controlled  aircraft  The  FAA 
plans  to  expand  this  alert  feature  to 
provide  a  similar  alert  in  situations 
involving  potential  conflicts  between 
controlled  and  non-controlled  aircraft 
Additionally,  an  environment  within 
which  nearly  all  aircraft  are  equipped 
with  a  transponder  with  Mode  C  is 
essential  to  allow  TCAS-equipped 
aircraft  to  function  as  intend«l  to  avert 
potential  midair  collisions  with  other 
aircraft 

It  is  difficult  to  determine  the 
prospective  reduction  in  casualty  loss 
that  this  rule  will  provide.  Some  insight 
can  be  gained  by  examining  the 
historical  record  of  accidents.  An 
examination  of  the  National 
Transportation  Safety  Board  (NTSB) 
data  base  revealed  that  over  50  midair 
collisions  have  occurred  in  die  U.S.  over 
the  past  5  to  10  years,  hicluding  twro 
wiUiin  TCA's  (San  Diego,  CaUfomia  in 
1978  and  Cerritos,  California  in  1966) 
that  involved  air  carriers.  Fw  air 
carriers,  this  equates  to  a  rate  of  two 
fatal  midair  collisions  every  10  years. 
For  the  purpose  of  analysis,  due  FAA 
has  used  a  minimum  statisdcal  value  of 
each  fatality  prevented  irf$l  million.  For 
midair  collisions  involvhig  air  carriers, 
the  annual  loss  is  estimated  at  $28 
million  (or  $172  miUion  discounted  over 
10  years):  For  midair  collisions  involving 


commuters  or  air  taxis  (Part  135 
operations],  the  annual  loss  is  estimated 
at  $16  million  (or  $08  million  discounted 
over  10  years).  In  addition,  for  general 
aviation  aircraft  the  annual  loss  is 
estimated  at  $19  mUlion  (or  $117  million 
discounted  over  10  years).  The  FAA 
does  not  know  with  certainty  to  what 
extent  Uiis  rule  will  help  to  reduce  the 
probability  of  future  midair  collisions. 
This  assessment  is  based  on  the  fact 
that  midair  collisions  are  random 
events.  Such  events  carmot  be  predicted 
with  a  reliable  degree  of  certainty  based 
on  past  events.  For  this  reason,  it  is 
difficult  to  predict  the  fiequency  and 
magnitude  of  casualty  losses  associated 
with  future  midair  collisions. 
Nonethdess,  for  the  purpose  of  this 
evaluation,  the  midair  collision  data 
obtained  bom  the  NTSB  will  serve  as 
the  FAA's  best  indication  of  potential 
magnitude  and  frequency  of  future 
midair  coUisions  in  the  U.S.  over  the 
next  10  years,  with  one  exception. 
Unlike  general  aviation  aircraft,  midair 
coUisions  involving  air  carriers  are  not 
only  random  but  they  are  rare.  Thus,  it 
is  not  prudent  to  assume  that  die 
Ukelihood  of  an  equal  number  of  fatal 
midair  collisions  will  take  place  over  the 
next  10  years.  For  this  reason,  a  Poisson 
distribution  has  been  used  to  estimate 
the  probability  of  experiendng  two  or 
more  random  midair  collisions  over  the 
next  10  years.  The  Poisson  distribution 
indicates  there  is  a  60  percent 
probability  of  such  midair  coUisions 
occurring  over  die  next  10  yean. 
Multiplying  this  probability  by  die  cost 
of  two  potential  midair  coUirions  ($266 
miUion),  results  in  an  expected  value  of 
potential  benefits  of  $154  million. 
Discounted  over  the  moA  10  years 
results  in  potential  benefits  o^$05 
miUion.  This  estimate,  along  with  those 
for  commuters  and  general  aviation 
aircraft  amounts  to  a  total  potential 
benefits  estimate  of  $310  miUion 
(discounted  in  1987  dollars). 

The  FAA  beUeves  there  is  a  high 
likelihood  that  a  number  of  these 
potential  fatal  midair  collisions  can  be 
avoided  over  the  next  10  years,  although 
this  may  not  be  attributed  solely  to  this 
rule.  In  fact  there  is  a  greater  toidency 
for  such  accidents  to  occur  over  the  next 
5  yean  (1989-1993)  dian  diereafter 
because  of  the  numerous  aviation  safety 
measures  diat  have  been  adopted  by  the 
FAA  in  the  past  and  those  presendy 
proposed  Wldi  full  effectiveness 
expected  by  1993.  For  example.  FAA 
Notice  87-8  (TCAS)  is  expected  to 
reduce  sifliificandy  the  likelihood  of 
midair  collisions  as  early  as  next  year 
and  diereafter. 
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Conclusioaa  \ 

Whife  tke  cost  of  oompliaiice  esthnate 
of  $140  wHSkm  (dbooonled)  ataociited 
wi^  tUs  fole  hwul<et  sonie  onoeHaiBty. 
the  estunle  of  potantial  boaefiti  of  $310 
miUioa  (dweounted)  awitiim  more 
uncertakity.  Moit  of  this  ODoerteinty  is 
due  to  the  bdief  that  some  of  this  rale's 
effecthreneas  in  the  fmXmn  will  be 
attributed  to  the  coaibined  benefits  from 
the  TCAS  prapoaal  and  tranaponder 
with  Mode  C  equipment  Not  knowing 
what  incraaaad  benefit  the  TCAS 
proposal  will  have  txa  this  rule's 
effectiveness  afEects  the  extent  to  which 
the  benefits  figure  of  $310  million  can  be 
confidently  atti&iited  to  this  rule.  Le.. 
the  benefits  of  this  final  nde  and  the 
TCAS  proposal  are  inextricably  fiidced 
and  cannot  be  detennined  sepaxately  at 
this  time.  Noaethdesa.  the  FAA  firmly 
believes  fliis  final  rule,  standing  alone,  is 
cost-benefidaL 

The  Regulatory  Evahiation  that  has 
been  placed  in  Ibe  costs  and  benefits 
that  are  expected  to  accrue  fit>m  the 
implementation  of  ^s  rule. 

InteraaiionaJ  Tirade  bapact  Amessment 

This  rule  will  hare  no  effect  on  the 
sale  of  forrign  aviation  products  or 
services  in  ^  United  States,  nor  wiH  it 
affect  die  sale  of  United  States  products 
or  aeivltes  In  fnrfign  countries.  This  is 
became  die  nde  bdng  adopted  herein 
wi8  oidy  faoopact  epefatofs  of  aircraft  not 
eqoipped  with  a  tnaqiander  with  Mode 
C  Virtually  aB  ftmjgB  tiicraft  are 
believed  to  be  equipped  with  a 
transponder  with  Mode  C  j 

ReguJatoiy  Flexibility  Detenainaiion 

The  Regaiatoiy  Flexdrifity  Act  of  1960 
(RFA)  waa  enacted  by  Cooffess  to 
ensure  that  aasaB  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  govenuaent  regulations. 
The  RFA  reqidres  agendas  to  review 
rules  winch  aay  have  "a  significant  cost 
impact  on  a  aniiatantid  nnmber  of  small 
entities."  The  sanfl  entities  that  could 
be  potentially  afiiected  by  the 
implementatton  of  this  rule  are  primarily 
air  taxi  operaton.  fixed  based 
operators,  and  small  airports. 

Hie  Initial  Reguktoiy  Flexibility 
Analysis  pablisfaed  in  die  Notice  B7-7 
indicated  that  the  then  proposed  rule 
would  not  have  a  signi&»nt  economic 
impact  on  a  substantial  number  of  small 
entitiea.  Hals  initial  analysis  indicated 
that  the  proposals  would  not  affect  the 
operations  or  impose  any  costs  on  the 
individual  flight  schods  and  flying  dubs 
because  their  student  tnuning  activities 
would  not  be  impacted.  However, 
several  types  of  small  business  were  not 
addressed  in  the  initial  analysis.  These 


included  aerial  advertising,  ^uial 
agriculture  and  peat  control,  and  fixed 
base  opecatoi*  that  offer  services  and 
goods.  Those  husinesaes  in  aerial 
agriculture  or  ia  aerial  adwtising  will 
not  incur  a  «^»Rr«-*  inqiact  ainc(B  the 
required  transponder  with  Mode  C 
equipment  is  lelativdy  iaei^cnaive. 
Fixed  base  operators  ouy  be  iapacted 
significantly  since  some  of  the  aircraft 
based  at  some  airports  may  choose  to 
move.  This  may  also  affect  soum  snaU 
airports,  thoagh  it  is  lass  Ocely  to  occur 
under  this  rale  becaase  of  its  aure 
restrictive  oalaM  doa  to  tiw  inpositioa 
of  a  transponder  with  Mode  C 
reqaireiMat  at  ARSA  and  oAw 
desipi^ed  ^poit  looatioas. 
Nevertheless,  froai  a  Goaservative 
stant^Mint.  die  PAA  wai  consider  the 
potanttd  oast  impacts  on  fixed  based 
opnatocs  and  sniaB  aiiparts.  However, 
since  the  araroaliaad  coot  for  a  Mode  C 
transponder  is  only  ^Miat  $300  oiver  a 
10-year  pttiod.  Part  13S  operators  would 
not  be  iaqiacted  significandy. 
Accordiagiy,  Ae  PAA  believes  ftat  die 
comments  M  ladBcete  tiMt  flwre  would 
be  a  significant  economic  inqiact  on  a 
substantial  nuatbei  of  snafl  endties. 
Therefore,  die  following  ffaial  regulatory 
flexibility  analysis  la  presented  in 
conqilianoe  wiih  sectton  604(a)  of  the 
Regidatory  Flexibflity  Act. 

Public  Commeaia  in  RespooBe  to  the 
Initial  Reffihtoiy  Flexibility  Analysis 

There  were  aameroua  comments 
related  to  die  imtial  regulatory 
flexiliitity  determination  contained  in 
Notice  87-7.  The  vast  nm jority  of  diose 
comments  indicated  that  the  proposal 
would  cause  undue  hardships  on  sraaH 
businesses. 

There  were  many  comments  irom 
private  airports,  state  aviation 
organizations,  and  private  trade 
associations  whicii  indicated  there 
wotdd  be  significant  economic  impact  to 
private  and  public  aiiports  as  well  as 
fixed  base  operators  operating  at  diose 
airports.  For  exanq>le,  one  private 
airport  operator  estimated  diet  he  would 
lose  iq>  to  50  percent  of  tlw  aviation 
activity  at  Us  airport.  Many  businesses 
engaged  in  aerial  agriculture  and  pest 
control  and  in  aerial  advertising 
indicated  that  the  proposed  rules  would 
have  significant  economic  impact 

Descnpden  of  Sigaificanl  Altatnadvae 

Alternative  One— Delay  Implementation 
for  a  Longer  Period 

TUs  alternative  would  enaUe  the 
supply  of  avionics  to  be  in  better 
balance  with  demand  and.  therafora.  die 
cost  should  be  less.  In  adcUti<M  it  jMI 
allow  the  operator  to  equip  at  the  most 


propitious  time  a»  well  as  to  optiooally 
eqi^  with  Modes. 

The  FAA  beiievaa  there  is  merit  in 
this  altemativa.  However,  the  safety 
need  is  such  that  at  a  time  certain  for 
compliance  ahould  be  esteblishtd  and 
tlie  FAA  has  aeleeted  taw  phases  for 
implementation.  Hie  fint  phase  requires 
a  transponder  with  Mods  C  transponder 
on  most  aircraft  operating  within  30 
nauticd  miles  of  a  TCA  by  Jidy  1 1960. 
The  second  phaae  requires  a 
traiuponder  with  Mode  C  on  most 
aircraft  operatiqg  in  the  vicinity  of  an 
ARSA  and  other  designated  airports  by 
Decembo'  1. 1980  (approximately  one 
and  a  half  years  aRet  phase  I). 

Alternative  T*io—Have  Differ&at 
Standards  forSaoail  Businesses 

This  alternative  would  save  the  small 
firm  die  corafriiance  costof  diis  nde.  The 
FAA  has  rejected  this  approach  because 
it  is  contrary  to  die  statate.  inequitable 
to  the  individual  oamer  operator,  and 
safety  woidd  be  derogated. 

Alternative  Three— Design  theAir^taoe 
to  hlinimuMed  Impact 

This  alternative  would  exclude  more 
airapiaoe  andiin  the  afiected  areas  from 
the  transponder  ariih  Mode  C 
requirereent  sacti^  the  aser  the  cost  of 
die  avionics.  Hw  FAA  haa  rejected  dda 
becaase  it  is  umtiaiy  to  Ae  statute  and 
falls  short  of  the  pra^Bctod  safety 
benefita  provided  in  the  nde  behig 
adopted. 

The  Rule 

For  the  reascms  stated  sbave,  the  FAA 
is  sidMluitially  adopth^  die  Mode  C 
proposal  cnntahifid  hi  Notice  87-7  with 
certain  exclusions,  and  moditying  the 
transponder  arith  Mode  C  propoMls 
contained  in  Notice  88-2.  fhe  following 
is  a  discussion  of  the  regulatory  changes 
contained  in  this  final  nde: 

Transponder  with  Mode  C  Requirement 

Vicinity  of  TCA's 

Effective  July  1. 198B,  all  aircraft  are 
required  to  imve  a  tranaponder  with 
Mode  C  when  operating  within  30  miles 
of  any  designated  TCA  primary  airport 
from  the  surface  to  die  »M)00  feet  I^L 
Aircraft  which  were  not  originally 
certifiGated  «vith  an  engine-driven 
elecliicai  system  or  arych  have  not 
subseqaendy  been  certified  with  such  a 
system  installed,  bottooaa.  «id  gliden 
are  exchided  bom  this  requireniBBt 
when  conducting  operatioiis  below  the 
altitade  of  dM  odling  of  a  TCA  or  10.000 
feet  MSL,  whiohevarisloarer.  and 
outside  any  airspace  ia  arhkh  a 
transponder  widi  hlode  C  ia  othnrwiae 
required.  This  requireaMnt  wouM  alao 
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apply  on  the  effective  date  of  any  future 
designated  T^  primary  airport  TCA 
primary  airpOfU  are  designated  by 
rulemaking  ai^ions  associated  with  the 
establishment  or  modification  of  a  TCA. 
Limited  deviation  from  this  requirement 
may  be  permjlted  on  a  case-by-case 
basis  by  autfa|(jrization  under  existing 
regulations. 
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Vicinity  oft 

Effective  Djacember  30, 199a  all 
aircraft  operating  in  an  ARSA  and  in  all 
airspace  above  an  ARSA  beginning  at 
the  ceiling  of  ithat  ARSA  and  extending 
upward  to  lOJqoo  feet  MSL  within  the 
lateral  conrinleiB  of  that  ARSA  must  be 
equipped  with  an  operable  transponder 
with  Mode  C.  The  requirement  would 
also  apply  on  the  effective  date  of  any 
future  designated  ARSA.  Aircraft 
operating  in  the  airspace  beneath  an 
ARSA  are  not  required  to  have  a 
transponder  with  Mode  C.  Limited 
deviation  froiH  this  requirement  may  be 
permitted  on  ^  case-by-case  basis  by 
authorization!  tnder  existing  regulations. 

Vicinity  of  Other  High-Passenger- 
Traffic  Airpofis 

Effective  December  30, 1990,  aircraft 
operating  in  the  airspace  from  the 
surface  to  10,^  feet  MSL  within  a  10- 
mile  radius  of  iiny  airport  Usted  in  newly 
designated  Apboidix  D  of  Part  91  must 
be  equipped  M^  an  operable 
transponder  Mth  Mode  C  except  when 
operating  in  t)ie  airspace  below  1,200 
feet  AGL  outaide  of  the  ATA.  Currently, 
Logan  Intemattonal  Airport.  Billings. 
MT;  and  Hectidr  International  Airport, 
Fargo,  ND;  ar^the  only  airports  listed. 
Aircraft  which  were  not  originally 
certificated  with  an  engine-driven 


electrical  system  or  which  have  not 
subsequently  been  certified  with  such  a 
system  installed,  balloons,  and  gliders 
are  excluded  from  this  requirement 
Other  aircraft  may  be  granted 
authorization  to  deviate  from  this 
requirement  under  existing  regulations. 

Vicinity  of  Other  Airports 

At  other  airports  where  terminal  radar 
service  is  provided,  operators  are 
subject  to  the  existing  requirement  that 
pilots  of  aircraft  with  a  transponder 
with  a  Mode  C  must  operate  that 
equipment  while  in  controlled  airspace. 
The  rule  adopted  does  not  alter  that 
requirement 

En  Route  Airspace 

Effective  July  1. 1989,  aircraft 
operating  in  all  airspace  of  the  48 
contiguous  States  and  the  District  of 
Columbia  at  and  above  10,000  feet  MSL 
must  be  equipped  with  an  operable 
transponder  with  Mode  C  except  when 
operating  at  and  below  2,500  feet  AGL 
Aircraft  which  were  not  originally 
certificated  with  an  engine-driven 
electrical  system  or  which  have  not 
subsequently  been  certified  with  such  a 
system  installed,  balloons,  and  gliders 
are  excluded  fiom  the  transponder 
requirement  when  operating  beneath  the 
floor  of  a  PCA  (below  18,000  feet  MSL) 
provided  such  operation  is  not 
conducted  in  any  ARSA.  TCA.  or  other 
airspace  requiring  the  equipment.  TTie 
exclusion  of  gliders  from  the  en  route 
airspace  requirement  continues  the 
existing  provisions  for  glider  operations 
up  to  but  not  including  18,000  feet  MSL 
The  similar  exclusion  for  other  aircraft 
which  were  not  originally  certificated 
with  an  engine-driven  electrical  system 


or  which  have  not  subsequently  been 
certified  with  such  a  system  installed 
and  balloons  permits  such  operations 
between  laoOO  feet  MSL  and  18,000  feet 
MSL  without  a  waiver  or  authorization, 
as  is  currently  required.  However,  the 
number  of  operations  by  such  aircraft  at 
these  altitudes  is  expected  to  be 
negligible.  Other  nonequipped  aircraft 
may  obtain  authorization  to  conduct 
operations  without  the  required 
equipment  under  existing  regulations. 

Editorial  Changes  to  TCA  and  ARSA 
Requirements 

By  adopting  an  expanded  requirement 
for  a  transponder  with  Mode  C  in  this 
final  rule,  a  transponder  is  required  with 
stated  exceptions  within  a  30-mile 
radius  of  any  Group  1, 11  or  III  TCA. 
This  action  effectively  cancels  the 
provisions  contained  in  {  91.90  for 
Group  m  TCA's.  Since  a  Group  III  TCA 
has  never  been  designated,  the 
provisions  for  such  TCA's  are  revoked 
in  this  final  rule.  Additionally,  §  91.90  is 
amended  to  reflect  Amendment  No.  91- 
198  (52  FR  3391:  February  3, 1987)  which 
imposed  the  Group  I  TCA  transponder 
with  Mode  requirement  in  Group  II 
TCA's.  However,  Notice  87-7  addressed 
the  issue  of  a  single-class  TCA; 
therefore.  Group  I  and  II  TCA's  are 
retained  pending  a  final  disposition  of 
that  notice.  Additionally,  {  91.88  is 
amended  to  reflect  the  adoption  of  the 
tr»isponder  with  Mode  C  requirement 
for  operations  in  an  ARSA. 

These  amendments  to  9S  91.90  and 
91.88  are  limited  to  those  necessary  for 
consistency  with  the  revised 
transponder  with  Mode  C  requirements 
in  §  91.24. 
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List  of  Subjects  in  14  CFR.Paft  91 

Aviation  safety,  Safety,  Aircraft,  Air 
tragic  control.  Pilots,  Airspace,  Air 
transportation,  and  Airports. 

Adoption  of  the  Amendments  | 

For  the  reasons  set  forth  in  the         \ 
preamble,  Part  91  of  the  Federal 
Aviation  Regulations,  is  amended  as 
follows:  { 

PART  91— AIR  TRAFFIC  AND 
GENERAL  OPERATING  RULES 

1.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1301(7),  1308, 1344. 
1348. 1352  through  1355. 1401. 1421  through 
1431. 1471. 1472, 1502. 1510, 1522.  and  2121 
through  2125:  Articles  12.  29. 31.  and  31(a)  of 
the  Convention  on  International  Civil 
AviaUon  (61  Stat.  1180):  42  U.S.C.  4321  etaeq.: 
E.0. 11514;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12. 1983). 

2.  In  §  91.24,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§91^4    ATC  Transponder  and  sMtude 
reporting  equipment  and  use. 
*        ♦        «        «        * 

(b)  AH  airspace.  No  person  may 
operate  an  aircraft  in  the  airspace 
described  in  paragraphs  (b)(1)  through 
(b)(5)  of  this  section,  unless  that  aircraft 
is  equipped  with  an  operable  coded 
radar  beacon  transponder  having  either 
Mode  3/A  4096  code  capabOity,  replying 
to  Mode  3/A  interrogations  *vith  the 
code  specified  by  ATC,  or  a  Mode  S 
capabiUty,  replying  to  Mode  3/A 
interrogations  with  the  code  specified  by 
ATC  and  intermode  and  Mode  S 
interrogations  in  accordance  with  the 
applicable  provisions  specified  in  TSO 
C-112,  and  that  aircraft  is  equipped  with 
automatic  pressure  altitude  reporting 
equipment  having  a  Mode  C  capability 
that  automatically  replies  to  Mode  C 
interrogations  by  transmitting  pressure 
altitude  information  in  100-foot 
increments.  This  requirement  applies — 

(1)  AH  aircrafL  In  terminal  control 
areas  and  positive  control  areas; 

(2)  Effective  July  1. 1989— All  aircraft. 
In  all  airspace  within  30  nautical  miles 
of  a  terminal  control  area  primary 
airport,  from  the  siuface  upward  to 
10,000  feet  MSL: 

[3]  Effective  July  1.1989.  ' 

Notwithstanding  paragraph  (b)(2)  of  this 
section,  any  ahtraft  whidi  was  not 
originally  certificated  with  an  engine- 
driven  electrical  system  or  which  has 
not  subsequently  been  certified  with 
such  a  system  installed,  balloon,  or 
glider  may  conduct  operations  in  the 
airspace  within  30  nautical  miles  of  a 
terminal  control  area  primary  airport 
provided  such  operations  are 
conducted — 


(i)  Outside  any  terminal  control  area 
and  positive  control  area;  and 

(ii)  Below  the  altitude  of  the  terminal 
control  area  ceiling  or  10,000  feet  MSL. 
whichever  is  lower;  and 

(4)  Effective  December  30. 1990— All 
aircraft. 

(i)  In  the  airspace  of  an  airport  radar 
service  area,  and 

(ii)  In  dll  airspace  above  the  ceiling 
and  within  the  lateral  boundaries  of  an 
airport  radar  service  area  upward  to 
laooo  feet  MSL;  and 

(5)  All  aircraft  except  any  aircraft 
which  was  not  originally  certificated 
with  an  engine-driven  electrical  system 
or  which  has  not  subsequently  been 
certified  with  such  a  system  installed, 
balloon,  or  glider. 

(i)  In  all  airspace  of  the  48  contiguous 
states  and  the  District  of  Columbia: 

(A)  Through  June  30, 1989.  Above 
12,500  feet  MSL  and  below  the  floor  of  a 
positive  control  area,  excluding  the 
airspace  at  and  below  2,500  feet  AGL 

(B)  Effective  July  1. 1989.  At  and 
above  10,000  feet  MSL  and  below  the 
floor  of  a  positive  control  area, 
excluding  the  airapace  at  and  below 
2.500  feet  AGL;  and 

(ii)  Effective  December  30. 1990.  In  the 
airspace  from  the  surface  to  10,000  feet 
MSL  within  a  10-nautical-mile  radius  of 
any  airport  listed  in  Appendix  D  of  this 
part  excluding  the  airspace  below  1,200 
feet  AGL  outside  of  the  airport  traffic 
area  for  that  airport. 

(c)  Transponder-on  operation.  While 
in  the  airspace  as  specified  in  paragraph 
(b)  of  this  section  or  in  all  controlled 
airspace,  each  person  operating  an 
aircraft  equipped  with  an  operable  ATC 
transponder  maintained  in  accordance 
with  {  91.172  of  this  part  shall  operate 
the  transponder,  including  Mode  C 
equipment  if  installed,  and  shall  reply 
on  the  appropriate  code  or  as  assigned 
by  ATC. 
***** 

3.  Section  91.88  is  amended  by  adding 
paragraph  (f)  as  follows: 

f91ja    Airport  radar  service  areas. 
***** 

(f)  Equipment  requirement  Unless 
otherwise  authorized  by  ATC,  no  person 
may  operate  an  aircraft  within  an 
airport  radar  service  area  unless  that 
aircraft  is  equipped  with  the  applicable 
equipment  specified  in  S  91.24. 

5.  Section  91.90  is  revised  to  read  as 
follows: 

991.90    Tenninsl  control  areas. 

(a)  Group  I  and  It  terminal  control 
area  operating  rules.  No  person  may 
operate  an  aircraft  within  a  terminal 
control  area  designated  in  Part  71  of  this 
chapter  except  in  compliance  with  the 
following  rules: 

(1)  No  person  may  operate  an  aircraft 


within  a  terminal  control  area  unless 
that  person  has  received  an  appropriate 
authorization  from  ATC  prior  to 
operation  of  that  aircraft  in  that  area. 
(2)  Unless  otherwise  authorized  by 
ATC,  each  person  operating  a  laige 
turbine  engine-powered  airplane  to  or 
from  a  primary  airport  shall  operate  at 
or  above  the  designated  floors  while 
within  the  lateral  limits  of  the  terminal 
control  area. 

(b)  Group  I  terminal  control  area  pilot 
requirements.  (1)  The  pilot  in  command 
of  any  civil  aircraft  conducting  take  off 
and  landing  operations  at  an  airport 
within  any  terminal  control  area  listed 
in  paragraph  (b)(2)  below  must  bold  at 
least  a  private  pilot  certificate. 

(2)  List  of  terminal  control  areas. 

(i)  Atlanta.  GA. 

(ii)  Boston,  MA. 

(iii)  Chicago,  IL 

(iv)  Dallas.  TX.  f 

(v)  Los  Angeles,  CA. 

(vi)  Miami,  FL 

(vii)  New  Yoric,  NY. 

(viii)  San  Francisco,  CA. 

(ix)  Washington.  DC. 

(c)  Group  I  and  II  terminal  control 
area  communications  and  navigation 
equipment  requirements.  Unless 
otherwise  authorized  by  ATC  in  the 
case  of  inflight  VOR,  TACAN,  or  two- 
way  radio  failure,  no  person  may 
operate  an  aircraft  within  a  terminal 
control  area  unless  that  aircraft  is 
equipped  with  an  operable  VOR  or 
TACAN  receiver  (except  for  helicopters) 
and  an  operable  two-way  radio  capable 
of  communications  with  ATC  on 
appropriate  fi^quencies  for  that  terminal 
control  area. 

(d)  Group  I  and  II  terminal  control 
area  transponder  requirement  No 
person  may  operate  an  aircraft  in- a 
terminal  control  area  without  the 
applicable  transponder  and  automatic 
altitude  reporting  equipment  specified  in 
paragraph  (a)  of  S  91.24  except  as 
provided  for  in  paragraph  (d)  of  that 
section. 

6.  In  Part  91,  Appendix  D  is  added  as 
follows: 

Appendix  D— Aiiports/Locations  Where 
the  Tranqtonder  Requirements  of 
Section  91,24(b)(4)(U)  Apply 

Section  1.  The  requirements  of 
§  91.24(b)(4)(ii)  apply  to  operations  in  the 
vicinity  of  each  of  the  following  airports. 
Logan  International  Airport.  Billings  MT. 
Hector  International  Airport.  Fargo,  ND. 

Issued  in  Washington.  DC  on  June  17. 1988. 
T.  Allan  McArtor, 
AdminiatrOtor. 
[FR  Doc  88-14065  Filed  6-17-88: 3:40  pmj      ^ 
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Proclamation  5834  of  June  17, 1968     ' 

National  Dairy  Goat  Awareness  Week,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

For  many  centuries,  dating  perhaps  to  prehistoric  times,  dairy  goats  have 
provided  mankind  with  a  reliable  and  abundant  source  of  milk  and  milk 
products,  meat,  and  clothing.  Here  in  the  United  States,  goats  have  been 
valued  throughout  our  history  primarily  as  dairy  animals.  Because  of  their 
ability  to  thrive  in  either  lush  or  arid  coumtry,  efficiendy  converting  a  wide 
variety  of  vegetation  into  nutritious  milk  and  meat,  these  animals  often 
accompanied  American  pioneer  families  in  the  days  of  Westward  expansion. 
Goats  have  long  been  a  part  of  the  typical  mix  of  animals  on  farms  in  every 
region  of  the  United  States.  » 

Today,  aniong  the  contributions  of  dairy  goat  farming  to  our  Nation's  ieconomy 
is  an  impressive  array  of  dairy  products.  The  interest  of  both  domestic  and 
foreign  consumers  in  U.S.  domestic  goat  cheeses,  or  Chevre.  continues  to 
increase,  as  does  awareness  of  all  dairy  gpat  products.  These  trends  deserve 
every  encouragement. 

The  Congress,  by  Hoiise  Joint  Resolution  423,  has  designated  the  period 
beginning  the  second  Saturday  and  ending  the  third  Saturday  of  June  1988  as 
"National  Dairy  Goat  Awareness  Week"  and  has  authorized  and  requested 
the  President  to  issue  a  proclamation  in  its  observance. 

NOW,  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  period  beginning  the  second  Satiu^ay  and 
ending  the  third  Saturday  of  June  1988  as  National  Dairy  Goat  Awareness 
Week.  I  call  upon  the  people  of  the  United  States  to  observe  this  week  with 
appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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Price:  $1.00 
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FEDERAL 
INVESmENT 

5CFRPart160D 


REnREUENT 
■NTJiOARD 


THRIFT 


EmployM  Eto^liofM  to  Contribute  to 
thoThritt  Saving*  Plan 

AQCNCV:  Fedeiial  Retirement  Thrift 
Investment  Bobird. 

ACTWWAmendbBenttointerim  rule. 

summary:  On  t^ecember  2.  ig87,  the 
Executive  Diretator  of  the  Federal 
Retirement  Th^  Investment  Board 
published  revi|^d  interim  regulations 
tyee  elections  to 
Thrift  Saving  Plan  (5 
'ertain  provisions  of 
apf)lied  only  to 
>|oyed  or  reemiiloyed 
ms  beginning  on  or 
.  IS,  1967.  The  pfesent 
inds  the  applicability  of 
'  n  regulations  to  all 
;inning  on  or  after  May 


governing 
contribute  to 
CFR  Part  1600] 
those  regulati 
employees 
during  open 
before  Novemi 
amendment 
the  revised  ini 


open  seasons  I 
15. 1968. 

DATE:  This  amehdment  is  effective  May 
15. 1968.  The  revised  interim  regulations, 
as  amended,  s)itall  apply  to  all  open 
seasons  begini|jng  on  or  after  Kby  15, 
1988. 

FOR  FURTHCR  N^MWATHM  CONTACT: 

lames  B.  Petrii^  (202)  523-6367. 


Subsection  16p(L3(d)  of  the  revised 
interim  rules  publiched  on  December  2, 
1967  provided  mat  a  Federal  Employees' 
Retirement  System  (FERS)  employee 
who  was  empl^ed  or  reenqtloyed 
during  the  part  bf  an  open  season  that 
precedes  the  election  period  occurring 
during  the  last  month  of  that  open 
season  could  count  that  open  season  as 
his  or  her  first  |(|pen  season  for  purposes 
of  eligibility  to|  Contribute  to  the  Thrift 
Savii^  Plan.  Applicability  uf  i  1600.3(d) 
was  limited,  however,  to  open  seasons 
commencing  on  or  before  November  15, 
1987.  The  present  amendment  extends 


Fsdenl  Resister 
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the  applicability  of  i  1600.3(d)  to  all 
open  seasons  commencing  on  or  after 
May  15. 1966. 

Subsection  1600.10(d)  is  amended  to 
reflect  the  provisions  of  Pub.  L.  100-202 
which  exempted  the  Thrift  Savings  Plan 
from  the  non-discrimination  provisions 
of  sections  401(k)  and  401(m)  of  the 
Internal  Revenue  CkMle.  See,  26  U.S.C. 
77O10)(2). 

Subsection  1600.13(d)  of  the  revised 
interim  rules  published  on  December  2. 
1967  provided  that  a  Civil  Service 
Retirement  System  (CSRS)  employee 
employed  or  reemployed  during  the  part 
of  the  November  15, 1987  to  January  31, 
1966  open  season  that  preceded  the 
election  period  occurring  during  the  last 
calendar  month  of  that  (^n  season 
could  count  that  open  season  as  his  or 
her  first  open  season  for  purposes  of 
eligibUity  to  contribute  to  tfie  Thrift 
Savings  Plan.  The  present  amendment 
makes  a  similar  rule  applicable  to  all 
open  seasons  commencing  on  or  after 
May  15, 1968. 

List  of  Snbiacts  in  5  CFR  Part  1660 

Employee  benefit  plans.  Government 
employees.  Retirement.  Pensions. 

Chapter  VI  of  title  5  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  follows: 

PART  1600-EMPLOYEE  ELECTIONS 
TO  CONTRIBUTE  TO  THE  THRIFT 
SAVINQSPLAN 

1.  Tlw  authority  citation  for  Part  1600 
continues  to  read  as  follows: 

AutiMrity:  5  U.S.C.  8351,  5  US.C 
8432(bMl)(A).  5  U.S.C.  8474  (b)(S)  and  (cKl). 

2.  Section  1600.3  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§1600.3    OtfUmtf  of  a  Federal  Ewyloyees' 
I  Sysleiii  Eni|Noyee  to  irake  an 


(d)  For  an  employee  employed  or 
reemployed  during  any  open  season,  but 
whose  employment  or  reemployment 
during  such  open  season  is  prior  to  the 
election  period  occurring  during  the  last 
calendar  month  of  such  open  season,  the 
open  secwon  during  which  the  employee 
was  employed  or  reemployed  shall  be 
considered  the  first  open  season. 

3.  Section  1600.10  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


S  1600.10   Maximum  contributkms. 
***** 

(d)  Section  402(g)  of  the  Internal 
Revenae  Code  places  a  ceiling  on  the 
amount  which  an  employee  may  save  on 
a  tax-defened  basis  through  plans  such 
as  the  Thrift  Savings  Man.  Employee 
contributions  to  the  Thrift  Savings  Plan 
may  be  restricted  or  refunded  to 
conform  with  this  limit 

4.  Secticm  1600.13  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

S1600.;U   Oontribiitioiw  by  CMI  Service 
twwiMni  oysiMii  ( 


(d)  For  a  CSRS  employee  employed  or 
reemployed  during  any  open  seas<m.  but 
whose  employment  or  reemployment 
during  sudi  open  season  is  prior  to  the 
election  period  occurring  during  the  last 
calendar  month  of  such  open  season,  the 
open  season  during  which  the  employee 
is  employed  or  reemployed  shall  be 
coosideied  the  first  open  eeason. 

Frands  X.  Cavanaugh, 

Executive  Director. 

[FR  Doc.  88-14101  Filed  8-21-88: 8:45  am] 

SILUNa  COOC  STSS^I^ 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturaliiation 
Sarvica 

•  CFRPart23S  ^ 

[INS  Noel  11 1-88] 

napacnonoi  faraons  Applying  nir 


AQENCV:  Immigration  and  Naturalization 
Service,  Justice. 

ACnoic:  Final  rule. 


:  This  rule  establishes 
authority  to  issue  an  identif)t»tion  card 
to  persons  bom  before  November  3, 
1966,  who  received  United  States 
citizenship  pursuant  to  Pub.  L  94-241 
and  Executive  Order  12572,  which 
established  the  Commonwealth  of  the 
Northern  Mariana  Islands.  This  action  is 
taken  in  response  to  a  request  from  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  i 

dates:  Effective  July  1, 198& 


u\K'   \ 
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FOR  FURTHER  INFORMATKM  CONTACT: 

Thomas  E.  Cook,  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  425 1  Street, 
NW.,  Washington,  DC  20536,  Telephone 
[2Xa]  633-3320. 

SUPPLEMENTARY  INFORMATION:  On 

November  3, 1986,  the  President  signed  a 
proclamation  implementing  Pub.  L.  94- 
241,  establishing  the  Commonwealth  of 
the  Northern  Mariana  Islands  (CNMI)  in 
poUtical  union  with  the  United  States. 
As  a  result  of  this  action,  15,000  to  20,000 
persons  became  citizens  of  the  United 
States.  However,  a  number  of 
inhabitants  of  the  islands  did  not  gain 
citizenship  due  to  the  terminology  of 
Pub.  L  94-241.  This  problematic 
situation  has  created  the  need  for  a 
viable  identity  document  to  distinguish 
the  newly  proclaimed  citizens  bom 
before  November  3, 1986,  since  a  record 
of  birth  in  the  CNMI  before  that  date  is 
not  conclusive  evidence  of  United  States 
'citizenship. 

Currently,  a  United  States  passport  is 
the  only  document  available  to  these 
persons  to  establish  citizenship. 
However,  the  CNMI  Government  has 
pointed  out  that: 

1.  Although  passport  applications  are 
accepted  in  the  CNMI  or  Guam,  they  are 
processed  and  issued  in  the  United 
States; 

2.  A  passport  is  limited  in  validity  for 
a  period  of  ten  years,  and  is  generally 
associated  with  travel  to  foreign 
countries  rather  than  a  document  of 
identification;  and 

3.  The  cost  for  acquiring  passports  is 
beyond  the  financial  means  of  the  low 
income  populace  of  the  CNMI. 

Accordingly,  the  CNMI  Government     , 
requested,  and  the  Service  has  agreed, 
to  issue  an  identification  document  to 
those  persons  who  acquired  citizenship 
as  a  result  of  creation  of  the 
Commonwealth.  The  issuance  will  be  of 
a  limited  duration  period  of  two  years, 
which  will  allow  quahfied  applicants 
who  became  citizens  through  creation  of 
the  Commonwealth  to  obtain  a 
document. 

The  document  will  not  be  available  to 
persons  bom  in  the  CNMI  after 
November  3, 1986,  as  their  birth  record 
will  be  evidence  of  citizenship  at  birth. 

CompUance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  uimecessary  as 
this  rule  will  facilitate  the  issuance  of 
identity  cards  to  newly  proclaimed 
citizens  of  the  CNMI  pursuant  to  Pub.  L 
94-241. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

This  is  not  a  major  rule  within  the 
meaning  of  section  l(b]  of  E.0. 12291. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget,  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  under  control  number  1115-0151. 

List  of  Subjects  in  8  CFR  Part  235 

Administrative  practice  and 
procedures.  Citizenship  and 
naturalization.  Reporting  and 
recordkeeping. 

Accordingly,  Chapter  1  of  Title  8, 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  235— INSPECTION  OF  PERSONS 
APPLYING  FOR  ADMISSION 

1.  The  authority  citation  for  Part  235  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1225. 

2.  In  Part  235,  a  new  S  235.12  is  added 
to  read  as  follows: 

§235.12    NortlMm  Mariana  idmtification 
caixL 

(a)  General.  A  Northern  Mariana 
identification  card  to  identify  the  holder 
as  a  United  States  citizen,  may  be 
issued  to  the  following  persons  and  their 
children  under  18  years  of  age,  who 
were  bom  on  or  before  November  3, 
1986,  and  were  not  citizens  or  nationals 
of  the  United  States,  and  did  not  owe 
allegiance  to  any  foreign  state  on  that 
date: 

(1)  A  person  in  the  Northem  Mariana 
Islands  (NMI),  and  as  of  November  2, 
1986,  was  a  citizen  of  the  Trust  Territory 
of  the  Pacific  Islands  and  was  domiciled 
as  of  that  date  in  the  Commonwealth  of 
the  Northem  Mariana  Islands  (CNMI)  or 
the  United  States,  or  any  territory  or 
possession  of  the  United  States:  or 

(2)  A  citizen  of  the  Trust  Territory  of 
the  Pacific  Islands  on  November  2, 1986, 
who  had  been  domiciled  continuously  in 
the  NMI  for  the  preceeding  five  years 
and  who,  unless  under  age,  registered  to 
vote  in  elections  for  the  NMI  District 
legislature  or  for  any  municipal  election 
in  the  NMI  prior  to  January  1, 1975;  or 

(3)  A  person  domiciled  in  the  NMI  on 
November  2, 1986,  who  although  not  a 
citizen  of  the  Trust  Territory  of  the 
Pacific  Islands  on  that  date,  had  been 
continuously  domiciled  in  the  NMI 
beginning  prior  to  January  1, 1974. 

(b)  Application.  The  Form  1-777, 
Application  for  Issuance  or  Replacement 
of  Northem  Mariana  Card  shall  be 
submitted  to  the  Service  office  in  the 
United  States  which  has  jurisdiction 
over  the  applicant's  residence.  The 


initial  card  application  Form  1-89  shall 
be  completed  and  forwarded  to  the 
Immigration  Card  Facility  with  the  word 
"MARIANA"  block  printed  or  stamped 
in  the  upper  right-hand  comer  (side  1).  A 
replacement  card  application  shall  be 
made  on  Form  1-777  for  a  lost,  mutilated, 
or  destroyed  card. 

(c)  Duration  of  application  period. 
The  Northem  Mariana  identification 
card  will  be  issued  during  a  two  year 
period  to  end  on  July  1, 1990.  All  cards 
issued  are  valid  indefinitely  subject  to 
the  provisions  of  this  section. 
Replacement  cards  shall  continue  to  be 
issued  upon  application  on  Form  1-777. 

Dated:  May  19, 1968. 
Richaid  E.  Norton. 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 
(FR  Doc.  88-14102  Filed  6-21-88;  8:45  am] 

BILUNO  CODE  U10-10-M 


8  CFR  Part  245a  > 

[INS  NumlMT  1050-«8] 

Adjustment  of  Status  for  Certain 
Aliens 

AOENCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 

summary:  Section  201  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA]  provides  for  the  legalization 
of  aliens  who  have  been  residing 
illegally  in  the  United  States  since 
before  January  1, 1982.  The  Service's 
implementing  regulations  at  52  FR  16205 
(May  1, 1987)  were  amended  by  an 
interim  rule  published  at  52  FR  43843 
(November  17, 1987).  This  rule  was  the 
effect  of  adopting  as  final  the 
amendments  put  forth  in  the  interim  mle 
with  additional  changes  resulting  fit)m  a 
review  of  the  comments  received  and 
the  Service's  operational  experience 
with  the  legalization  program. 

EFFECTIVE  DATE:  June  22, 1988. 

FOR  FURTHER  INFORMATION  CONTACT! 

Terrance  M.  O'Reilly,  Deputy  Assistant 

Commissioner,  Legalization,  (202)  786- 

3658. 

SUPPLEMENTARY  INFORMATION:  The 

Immigration  Reform  and  Control  Act  Of 
1986  (IRCA),  Pub.  L  99-603  was  enacted 
on  November  6, 1986.  Implementing 
regulations,  published  on  May  1, 1987, 
were  subsequently  amended  on 
November  17, 1987.  The  Service  wishes 
to  thank  the  many  interested  parties  for 
their  useful  comments  regarding  the 
November  17, 1987  regulations. 
Comments  were  received  from  a  total  of 
30  commentors.  25  of  the  30  respoonded 


as  part  of  one  of  two  groups.  In  addition 
to  adopting  is  final  the  amendments  pat 
forth  in  the  piiiterim  rule  with  additional 
dianges  refliilting  from  a  review  of  the 
comments  the  rule  also  provides  for 
dependent  family  members  of  foreign 
government  ^presentatives  (certain 
Class  A  amp  |G  aliens)  and  dependents 
of  Foreign  ^tMdents  (Class  F-2  aliens),  to 
be  found  el^ble  if  certain  conditions 
are  met.  The^rule  also  provides  for 
schools  to  fliSirm  the  fact  that  reports 
were  forwarded  to  the  Service 
indicating  thbt  a  student  had  violated 
his  or  her  status.  The  rule  also  provides 
for  docirnientation  of  nomimmigrant 
reentries  of  eligible  aliens.  Additionally, 
the  rule  exepds  the  time  period  allotted 
for  an  appU^nt  to  submit  a  brief  on  a 
case  that  is  k^fied.  Finally,  the  rule 
provides  for  txnrections  to  certain 
sections  for  minor  technical  reasons  or 
clarificaticni  purposes. 

Summary  erf  the  Fmal  Role 

One  group  of  conunentors  suggested 
that  schooM  be  pomitted  to  submit  an 
affirmation.jip  lieu  of  actual  copies  of 
reports,  that  indicates  a  school  notified 
the  Immigration  and  Naturalization 
Service  that  a  student  violated  his  or  her 
nonimmigrant  student  status  prior  to 
January  1, 1M2.  The  rationale  provided 
was  that  ma^y  schools  routinely  discard 
records  aftet>|a  certain  period  of  time. 
This  being  the  case  it  would  not  be 
possible  to  submit  a  copy  of  the  actual 
report  suppli^  to  the  Service.  The 
Service  a^tns  with  the  commentors  and 
S  245a.l(d)(4)  is  being  amended 
accordingly.' 

Section  24JSa.2(b}(8)  is  being  amended 
to,  provide  th^t  the  eligiblity  of  classes  of 
aliens  enumerated  in  S  245a.2(b)  (1) 
through  (7)  aind  (9)  throu^  (15)  shall  not 
be  affected  by  entries  to  the  United 
States  subsequent  to  January  1, 1962 
that  were  not  documented  on  Service 
Form  1-94,  Anival-Departure  Recoid. 

Comments  were  received  that 
recommended  the  Service  advise  all 
legalization  i|)plicants  that  a  waiver  of 
the  45  day  sit^e/l80  day  aggregate  rule 
involving  absences  from  the  United 
States  is  possible  for  emergent  or 
axtenuating  (Hrcumstances  outside  the 
control  of  thfialien.  The  Service  has 
addressed  thiift  issue  previously  in  the 
regulations  and  legalization  applicants 
are  provided  an  opportunity  to  elaborate 
the  reasons  far  extended  absences.  It 
was  also  sugaested  that  the  Service 
consider  "libb-ally"  and  grant  as  a 
"matter  of  course"  waivers  for  section 
212(a)(19)  cases.  The  Service  cannot 
adopt  such  a  banket  pre-adjudicative 
position  sincei  every  case  must  rest  on 
its  own  merits. 


Section  24Sa.2(bK9)  is  being  amended 
to  provide  for  the  documentation  of 
nonimmigrant  entries  on  Service  Form  I- 
94,  Arrival-Departure  Recoid. 
In  response  to  the  Service's 
regulations  found  in  S  245a.2(b)(ll)  one 
commentor  suggested  the  Service 
provide  clarification  for  dependent  A  or 
G  Btetus  aliens.  The  Service  feels 
additioal  guidance  has  value  and 
therefore.  S  245a.2(b)(ll)  is  being 
amended  to  address  the  dependent 
family  members  of  Foreign  Government 
Representatives  (Qass  A-^-l,  A-2) 
and  Representatives  of  Foreign 
Governments  that  are  members  of 

international  organizations  (Class  G 

G-1.  G-2.  G-3.  G-4).  A  depodent  family 
member  who  may  be  othowise  eligible 
for  legalization,  will  be  considered  a 
member  of  this  class  of  elif^ble  aliens  if 
the  dependent  family  member  was  also 
in  A  or  G  status  when  the  principal  A  or 
G  alien's  status  terminated  or  ceased  to 
be  recognized  by  the  Department  of 
State. 

Comments  were  received  that 
recommended  the  Service  make 
provision  for  a  finding  of  eli^blity  for  an 
F-2  status  alien  who  at  the  time  of 
admission  ws  given  a  Service  For  1-94, 
Arrival  and  Dqiarture  Record,  with  a 
time  certain  period  of  admission 
extending  beyond  January  1. 1982  if  the 
F-1  principal  alien  was  found  eligible 
for  legalization.  Since  the  F-1  alien  bad 
to  be  in  an  "unlawful"  status  to  be  found 
eligible  and  the  status  of  an  F-2  alien  is 
contingent  on  that  of  the  F-1  alien,  the 
F-2  alien  should  also  be  eligible.  The 
Service  concurs  with  this 
recommendation  and  «viU  amend 
S  245a.2(b)(12)  accordingly. 

Section  245a.2(d)(4)(iii)  is  being 
amended  to  clarify  the  conditions  under 
which  an  affidavit  of  support  can  be 
filed  by  other  family  members.  "The 
wording  will  now  read  "where  family 
circumstances  warrant". 

Comments  were  received  expressing 
concern  that  the  Service's  regulation 
(S  245a.2(n)(l))  providing  for  the 
processing  of  travel  documentation  at 
other  than  a  legalization  office  would 
discourage  aliens  from  applying  for  such 
authorization.  The  Service  feels  that 
aliens  will  not  be  discouraged  from 
applying  for  travel  authorization  as  a 
result  of  a  district  director  determining 
where  travel  documentation  is  to  be 
prepared.  The  confidentiality  provisions 
of  the  Immigration  Reform  and  Control 
Act  have  been  well  publicized  and 
aliens  who  have  already  come  forward 
to  apply  for  temporary  residence  should 
be  comfortable  in  returning  to  apply  for 
travel  authorization.  Consequently, 
S  245a.2(n}(l)  will  not  be  amended. 


The  Immigration  Reform  and  Control 
Act.  as  a  matter  of  law,  gives 
legalization  and  SAW  appUcants  the 
right  to  administrative  appellate  review. 
For  an  appeal  an  applicant  has  thrity 
(30)  days  within  which  to  submit  a  brief. 
The  Service  feels  that  a  like  period 
should  be  allowed  for  the  submission  of 
a  brief  when  a  case  is  certified  to  the 
Administrative  Appeals  Unit.  Section 
245a.2(r)  is,  therefore,  being  amended  to 
providie  for  die  submission  of  a  brief 
within  tfurty  (30)  days  from  receipt  of  a 
notice  of  certification  of  a  case  to  the 
Administration  Appeals  Unit 

The  Service,  after  careful  internal 
review  and  consultation  with  the 
Department  of  Justice.  Office  of  Legal 
Counsel,  concludes  that  information 
obtained  fit>m  applicantfiunder  section 
245A  of  the  Immigration  and  Nationality 
Act  may  not  be  used  in  deportation 
proceedings.  Consequently, 
S  245a.2(t)(4)  is  being  amended  to 
remove  the  provision  of  issuing  an 
Order  to  Show  Cause  and  Warrant  of 
Arrest  if  the  United  States  Attorney 
declines  to  prosecute  a  case  involving 
fraud  or  willful  misrepresentation  or 
concealment  of  a  material  fact, 
knowingly  providing  a  false  writing  or 
document  in  making  of  an  application, 
knowingly  making  a  false  statement  or 
representation,  or  engaging  in^any  other 
activity  prohibited  by  section  245A(c)(e] 
of  the  Act. 

Commentors  suggested  a  change  in 
§  245a.3(b)(3)  concerning  the  location  of 
the  commission  of  crimes.  The  change 
was  suggested  in  order  to  conform  with 
the  definitions  of  the  terms  felony  and 
misdemeanor  found  in  {  245a.l  (o)  and 
(p).  The  Service  concurs  and  the 
regulations  will  be  amended 
accordingly. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissi(mer  of  Immigration  and 
Naturalization  certifies  that  this  rule 
does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291. 

This  rule  contains  information 
collection  requirements  which  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  The  Office  of  Management  and 
Budget  control  numbers  for  these 
collections  are  contained  in  8  CFR  Part 
299. 

List  of  Subjects  in  S  CFR  Part  245a 

Aliens.  Temporary  resident  status. 
Permanent  resident  status. 
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Accordingly,  Chapter  I  of  Tide  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  245A— ADJUSTMENT  OF 
STATUS  TO  THAT  OF  PERSONS 
ADMITTED  FOR  LAWFUL 
TEMPORARY  OR  PERMANENT 
RESIDENT  STATUS  UNDER  SECTION 
245A  OF  THE  IMMIGRATION  AND 
NATIONALITY  ACT,  AS  AMENDED  BY 
PUB.  L  99-«03.  THE  IMMIGRATION 
REFORM  AND  CONTROL  ACT  OF  1986 

1.  The  authority  citation  for  Part  245a 
continues  to  read  as  follows: 

Authority:  Pub.  L  99-603. 100  Stat.  3359;  8 
U.S.C  1101  note. 

2.  Section  245a.l(d](4)  is  revised  to 
read  as  follows: 

§245a.1    Definition*. 


(d)  •  •  * 

(4)  The  applicant  produces 
documentation  from  a  school  approved 
to  enroll  foreign  students  under  §  214.3 
which  establishes  that  the  said  school 
forwarded  to  the  Service  a  report  that 
clearly  indicated  the  applicant  had 
violated  his  or  her  nonimmigrant  student 
status  prior  to  January  1. 1982.  A  school 
may  submit  an  affirmation  that  the 
school  did  forward  to  the  Service  the 
aforementioned  report  and  that  the 
school  no  longer  has  available  copies  of 
the  actual  documentation  sent  In  order 
to  be  eligible  under  this  part,  the 
applicant  must  not  have  been  reinstated 
to  nonimmigrant  student  status. 

3.  Section  245a.2(b)  (8).  (9),  (11)  and 
(12)  are  revised  to  read  as  follows: 

S2«a.2    Applicrtionforfmporfy 


(b)  *  •  * 

(8)  An  alien's  eligibility  under  the 
categories  described  in  section 
245(a)(2)(b)  (1)  through  (7)  and  (9) 
through  (15)  shall  not  be  affected  by 
entries  to  the  United  States  subsequent 
to  January  1, 1982  that  were  not 
documented  on  Service  Form  1-94, 
Arrival-Departure  Record. 

(9)  An  alhen  who  would  be  otherwise 
eligible  for  legalization  and  who  was 
present  in  the  United  States  in  an 
unlawful  status  prior  to  January  1. 1982, 
and  reentered  the  United  States  as  a 
nonimmigrant,  such  entry  being 
documented  on  Service  Form  1-94, 
Arrival-Departure  Record,  in  order  to 
return  to  an  unrelinquished  unlawful 
residence. 


("D/S")  is  one  of  the  following  classes, 
A.  A-1,  A-2.  G,  G-1,  G-2.  G-3  or  G-4, 
whose  qualifying  employment 
terminated  or  who  ceased  to  be 
recognized  by  the  Department  of  State 
as  being  entitled  to  such  classification 
prior  to  January  1, 1982,  and  who  has 
thereafter  continued  to  reside  in  the 
United  States  in  an  unlawful  status.  An 
aUen  who  was  a  dependent  family 
member  and  who  may  be  otherwise 
eligible  for  legalization  may  be 
considered  a  member  of  this  class  of 
eligible  aUens  if  the  dependent  family 
member  was  also  in  A  and  G  status 
when  the  principal  A  or  G  alien's  status 
terminated  or  ceased  to  be  recognized 
by  the  Department  of  State. 

(12)  A  nomimmigrant  who  entered  the 
United  States  for  duration  of  status  ("D/ 
S")  in  one  of  the  following  classes,  F,  F- 
1,  or  F-2,  who  completed  a  hill  course  of 
study,  including  practical  training  and 
whose  time  period  if  any  to  depart  the 
United  States  after  completion  of  study 
expired  prior  to  January  1, 1982  and  who 
has  remained  in  the  United  States  in  an 
unlawful  status  since  that  time.  A 
dependent  F-2  alien  otherwise  eligible 
who  was  admitted  into  the  United 
States  with  a  specific  time  period,  as 
opposed  to  duration  of  status, 
documented  on  Service  Form  1-94, 
Arrival-Departure  Record  that  extended 
beyond  January  1, 1982  is  considered 
eligible  if  the  principal  F-1  alien  is  found 
eligible. 

4.  Section  24Sa.2(d)(4)(iii)  is  revised  to 
read  as  follows: 

S245a.2    Application  for  tamporary 


(d)  •  *  * 

(4)  •  •  * 

(iii)  Form  1-134,  Affidavit  of  Support, 
completed  by  a  spouse  in  behalf  of  the 
applicant  and/or  children  of  the 
applicant  or  a  parent  in  behalf  of 
children  which  guarantees  complete  or 
partial  financial  support.  Acceptance  of 
the  affidavit  of  support  shall  be 
extended  to  other  family  members 
where  family  circumstances  warrant. 

5.  Section  245a.2(r)  is  revised  to  read 
as  follows: 

§245a.2    Application  for  twnporwy 


(11)  A  nonimmigrant  who  entered  the 
United  States  for  duration  of  status 


(r)  Certifications.  The  Regional 
Processing  Facility  director  may,  in 
accordance  widi  jj  103.4  of  this  chapter, 
certify  a  decision  to  the  Associate 
Commissioner,  Examinations 
(Administrative  Appeals  Unit)  when  the 
case  involves  an  unusually  complex  or 


novel  question  of  law  or  fact.  The  party 
affected  shall  be  given  notice  of  such 
certification  and  of  the  right  to  submit  a 
brief  within  thirty  (30)  days  fit)m  service 
of  the  notice. 


6.  Section  245a.2(t)(4)  is  revised  to 
read  as  follows: 

S245a.2   Application  for  tamporary 


(t)  *  *  * 

(4)  ff  a  determination  is  made  by  the 
Service  that  the  alien  has,  in  connection 
with  his  or  her  application,  engaged  in 
fraud  or  willful  misrepresentation  or 
concealment  of  a  material  fact, 
knowingly  provided  a  false  writing  or 
document  in  making  his  or  her 
application,  knowingly  made  a  false 
statement  or  representation,  or  engaged 
in  any  other  activity  prohibited  by  | 

section  245A(c)(6)  of  the  Act  the  Service 
shall  refer  the  matter  to  the  United 
States  Attorney  for  prosecution  of  the 
alien  or  of  any  person  who  created  or 
supplied  a  false  writing  or  document  for 
use  in  an  application  for  adjustment  of 
status  under  this  part. 

7.  Section  245a.3(b)(3)  ie  revised  to 
read  as  follows: 

S  245a.3    Application  for  adjuatmawt  from 
iMnporwy  lO  pvniMvwni  rewown  suiiw. 

***** 

(b)  *  •  * 

(3)  Is  admissible  to  the  United  States 
as  an  immigrant  except  as  otherwise 
provided  in  paragraph  (f)  of  this  section; 
and  has  not  been  convicted  of  any 
felony,  or  three  or  more  misdemeanors; 
and 
•       *••'* 

Dated:  April  20. 1968. 
AluiCNelaoii, 
Commissioner. 

[FR  Doc.  88-14103  Filed  6-21-88: 8:45  am] 
atLUNQ  cooc  441»-ia-ll 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30, 34, 71,  and  73 

Retention  Periods  for  Records; 
Correction 

AOENCV:  Nuclear  Regulatory 
Commission. 

AcnON:  Final  rule;  correction. 

summary:  This  document  corrects  a 
final  rule  appearing  in  the  Federal 
Registar  on  May  27. 1988  (53  FR  19240) 
which  establishes  a  definite  retention 


Regbter  /  Vol.  53.  No.  120  /  Wednexfayv  Juh<  22.  ms  /  Rules  and  Regulations       23383 


period  for  each  record  that  must  be 
maintained  a|ider  a  materials  or 
facilities  lic^tse  or  application.  This 
action  is  ne<jassary  to  update  a  cross 
reference  to!4  redesignated  section  and 
to  correct  several  printing  errors. 

IFFtCnVE  date:  July  26. 1988. 

FOR  RMTNIIIiMPOmiATION  CONTACT: 
Brenda  J.  Shielton.  Chief.  Records  and 
Reports  Mai^^ment  ftanch.  Division 
of  Informatioti  Support  Services,  Office 
of  Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission^  Washington.  DC  20555. 
Telephone:  301-492-8132. 

vurnMMmmwr  mnmumoMi 

PART  30-miLES  OF  GENERAL 
APPUCAMllrY  TO  DOMESTIC 
UCENSIflQ^  BYPROOUCT 
MATERIAL  i 

S3(L34    [CofiictMl] 

1.  On  pag4 19245.  in  the  seventh  line 
of  1 30.34(g]J  the  reference  reading 

"9  35.14(b)(4^l(i)  through  (iv)"  should  be 
corrected  to  ^ad  "9  35.204". 

PART  34-UCENSES  FOR 
RAOK)QRA^Y  AND  RAOUHON 
SAFETY  REQUIREyENTS  FOR 
RADIOQRAPHIC  OPERATIONS 

{34.4    [CorrSftMl] 

2.  On  pagd  19246,  in  the  fifth  line  of 
9  34.4.  the  word  "or"  should  be 
corrected  to  rfead  "oV. 

PART  71-pi4CKAQING  AND 
TRANSPORtATION  OF  RADIOACTIVE 
MATERIAL  I 

{71.101    [Co^^MtwIl 

3.  On  page  19256,  in  the  fourth  line  of 
9  71.101(b).  the  reference  to  "77.101" 
should  be  coitected  to  read  "971.101". 

PART  73-PHY8ICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

973.46   (Corf#et*d] 

4.  On  paga  19258.  in  the  first  line  of 
9  73.46(d)(10),  the  word  "existing" 
should  be  cottected  to  read  "exiting". 

5.  On  page  19258,  in  the  second  line  of 
9  73.46(h)(1),  the  word  "safeguard" 
should  be  corrected  to  read 
"safeguards". 

Dated  at  Betliesda,  Maryland,  this  leth  day 
of  June  1968. 

For  the  Nucl^r  Regulatory  Conunission. 
Oonnie  R  CiMasley, 

Director.  Division  of  Freedom  of  Information 
and  Publications  Services,  Office  of 
Administration  and  Resources  Management 
(FR  Doc  8S-1^1  Filed  6-21-68;  8:45  am] 
MLUNS  COOe  7<St-01-« 


FEDERAL  RESERVE  SYSTEM 

12CFRPart261 

[DociwtNo.R-4601] 

Rutes  Rcgardbig  AvaNabMty  of 
Information;  Correction 

AQENCV:  Board  of  Governors  of  the 
Federal  Reserve  Systems. 

action:  Final  rule;  correction. 


v.  The  Board  of  Governors  of 
the  Federal  Reserve  System  is  clarifying 
references  to  public  access  to  computer 
tapes  contained  in  its  Rules  Regarding 
Availability  of  information,  which 
appeared  in  the  Fadaial  Register  on  June 
7. 1968  (53  FR  20812). 

EPFECnVI  DATB  July  11. 1988. 

NM  FUNTIKR  INTOMIATION  CONTACT: 

Stephen  L  Sidliano.  Special  Assistant 
to  die  General  Counsel  for 
Administrative  Law.  Legal  Division 
(202/452-3920):  Elaine  M.  Boutilier, 
Senior  Attorney.  Legal  Division  (202/ 
452-2418):  Kenneth  M.  Kinoshita. 
Attorney.  Legal  Division  (202/452-3721): 
or  for  the  hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
("TDD").  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544).  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551. 

suppunwNTAiiv  intowmation:  On  June 
7. 1988  (53  FR  20812).  the  Board 
promulgated  in  the  final  form  its  revised 
Rules  Regarding  AvaUability  of 
Information.  This  rule  contained  an 
error  concerning  the  procedure  for 
obtaining  access  to  data  files  contained 
on  computer  tapes  which  )s  corrected 
below. 

1.  Section  261.5(d)(5).  located  at 
the  seventh  full  paragraph  in  the  first 
column  on  page  20817  currently  reads. 
"(5)  Computer  tapes.  The  Board 
periodically  prepares  data  of  various 
kinds  on  computer  tapes,  which  are 
available  to  the  public  up<m  request 
pursuant  to  a  current  schedule  of 
charges."  It  is  revised  to  read  as  follows: 

(261.5   [CorrselMl) 


(d)  *  *  • 

(5)  Computer  tapes.  The  Board 
periodically  prepares  data  of  various 
kinds  on  computer  tapes,  which  are 
available  to  the  public  through  the 
National  Technical  Information  Service 
and  may  be  obtained  by  the  procedure 
described  in  9  261.6(c)(3)  of  this 
regulation. 


By  ord«-  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  June  16. 
1988. 

WiUnBW.WiiM. 
Secretary  of  the  Board. 
(FR  Doc.  88-13874  Filed  6-21-88: 8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 


17CFRPwt249 


No.  S4-2S606,  FHe  No.  S7-1-68] 


RevMon  of  Form  BD 

AOSNCV:  Securities  and  Exchange 
Commission.  -•»<*' 

ACTION:  Adoption  of  form  revision. 

SUMMARV:  The  Commission  is  adopting 
a  revision  of  Form  BD.  the  form  which  is 
filed  by  an  applicant  to  become 
registered  as  a  broker-dealer.  The 
purpose  of  the  revision  is  to  provide,  on 
Form  BD.  that  the  applicant  consents 
that  service  of  process  relating  to  an 
application  for  a  protective  decree  filed 
by  the  Securities  Investor  Protection 
Corporation  may  be  given  to  the 
applicant's  contact  employee  at  the 
address  listed  on  Form  BD.  In  addition, 
the  Commission  is  adopting  a  technical 
revision  to  Form  BD. 

EFFECmm  DATI:  August  1, 1968. 
FOR  niRTNIR  mPORMATION  CONTACT: 

Henry  E.  Flowers,  Esq.,  at  (202)  272- 
2848,  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington.  DC 
20549. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

In  May  1987.  the  Commission 
proposed  for  comment  a  revision  to 
Form  BD.'  the4Uuform  registration  form 
that  is  filed  by  an  applicant  to  become 
registered  as  a  broker-dealer  under  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act").  The  proposed  revision 
provided  that  the  appUcant  consents 
that  service  of  any  civil  action  brought 
by  or  notice  of  any  proceeding  before 
the  Commission  or  any  self-regulatory 
organization  ("SRO")  in  connection  with 
the  applicant's  broker-dealer  activities 
may  be  given  by  registered  or  certified 
mail  or  confirmed  telegram  to  the 
applicant's  contact  employee  at  the 
main  address  identified  on  Form  BD,  or 
mailing  address  if  different. 


■  Securities  Bxcbange  Act  Release  No.  2MQ2  (May 
7, 1987).  52  FR  17301.  See  17  CFR  248.501. 
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The  Comniission  received  one 
conunent  letter  on  the  propoied 
revision.*  The  commentator,  the 
Securities  Investor  Protection 
Corporation  ("SIPC").  requested  that  the 
proposed  Form  BD  consent  provision  be 
expanded  to  include  lai^iay  expliciUy 
providing  that  the  applicant  broker- 
dealer  consents  that  service  or  notice  of 
any  application  for  a  protective  decree 
("application")  filed  by  SIPC  may  be 
given  in  the  same  manner  as  provided  in 
the  proposed  consent  that  is,  by 
registered  or  certified  mail  or  confirmed 
telepsm  to  the  applicant's  contact 
employee  at  the  main  address  identified 
on  form  BD,  or  mailing  address  if 
different 

In  ]annaiy  1988,  the  Ckmunission 
adopted  the  amendment  to  Form  BD 
providing  for  consent  to  service  of 
process  for  civil,  administrative,  and 
SRO  actions.*  and  proposed  for 
ooaiawnt  indusion  on  Form  BD  of 
consent  to  service  of  process  in 
connection  with  SIPC  appbcations.* 

n.  Dfscusaaon 

SIPCs  request  arose  bum  the 
diffiaihy  it  has  experienced  in  a  number 
of  instances  in  obtaining  adequate 
service  of  process  in  ap^licatiaos  for 
protective  decrees  for  broker-dealers 
diat  failed  financially.  Hieae  difficulties 
have  resulted  in  delqrs  in  filing 
applications  or  in  soase  cases  refusals  to 
entertain  such  applicatiaas  by  the 
courts.  SIPC.  a  non-profit  membership 
corporatian.*  created  by  die  Securities 
Investor  IVotection  Act  tA  1970  ("aPA"), 
files  apiriications  for  protective  decrees 
in  its  essential  role  of  providing 
protection  to  customers  of  member 
broker-dealers  that  fail  financially.*  If 


*  Letter  from  Theodore  H.  Focht,  neaident  and 
General  Counael.  Securities  Inveator  Protection 
Coiporatioa  to  Jamkaa  a  Kals.  SacretBT.  SBC 
(June  S.  1987). 

*  Securiliea  Exdiaiige  Act  Releaaa  Na  2S285 
Oamnuy  a.  tSBS).  S3  Fit  Sta«. 

»AelReleaaeNo.2S2n 


lafafankei^ 
iU(b)afte 
Exchange  Act,  wMh  wamt  odnor  exceptkiaa. 
*StfC*  fimciiaaa  a«  aab)ect  to  broad 

.  SvC  mat  IBa  with  tbe 
I  fivafifvutal 

affective  Ifairtjr  daya  altar  ■■■§  Hiaaa  diaan»oved 
by  tha  rnMiwiea  The  Ce—jarton  am  wqnira 
SgC Id  liipt a»e«d,  ar  nyaal  any  bf-hwa  or 

operatioaa  aad  NfaiM  aVC  la  faodih  it  with  auck 
reporta  aa  it  cooaidan  to  ba  ia  Iha  public  intaKsL  In 
additim.  fhoidd  SVC  faa  to  file  an  appiicatioo  for  a 


determine*  to  be  i 
Commiation  may  apply  to  United  States  District 
Court  for  an  order  compelling  SIPC  to  ffle  an 
appUoaaoB  WK  a  piutectiva  dacaee.  1SU.SjC. 

78ggg(b). 


SIPC  conchides  that  a  member  broker- 
dealer  has  failed  or  is  in  danger  of 
failing  to  meet  its  obligatians  to 
customers,  and  finds  conditions 
suggestive  of  financial  bresponsibility, 
SIPC,  upon  notice  to  the  member  broker- 
dealer,  files  an  application  for  a 
protective  decree  In  a  United  States 
District  Court.''  If  the  court  agrees  with 
SIPC's  detenninatian,  it  will  appoint  a 
trustee  to  oversee  tiie  liquidation  of  die 
member  broker-dealer.  SIPC  is  required 
to  advance  the  trustee  sufficient  funds 
to  ensure  that  custoaaers  of  the  broker- 
dealer  receive  retom  of  their  fonds  and 
securities  left  with  the  broker-dealer  up 
to  certain  Ipdts.  SIPC  funds  ue 
available  to  satisfy  the  dains  of  each 
customer  iqi  to  a  nt^ymitmi  of  $600,000 
including  up  to  $100,000  on  cash  dainis 
(as  distinct  from  claims  itu  securities). 
Thus,  SIPCs  ability  to  obtain  timely 
service  of  its  appUcatiafis  for  protective 
decrees  is  important  for  the  protection 
of  customers  of  brakerdealov  that  Csil 
finandaUy.  SIPC  has  no  simple  way  of 
obtaining  consent  to  service  of  process 
on  its  own  behaH  Cansequendy,  adcUng 
to  Form  BD  a  provisiaa  providing  for 
consent  to  service  of  process  on  bdudf 
of  SIPC  is  the  most  feasible  mediod  of 
obtaining  diis  consent* 

A.  Consent  to  Setvice  of  SIPC 

AppUoationM 

The  Commission's  revision  to  Form 
BD  provides  that  the  applicant  innsents 
that  service  of  process  far  an  appbcatian 
for  a  protective  decree  filed  by  SIPC 
may  be  given  by  registered  or  certified 
mail  or  ooofinned  telegram  to  the 
applicant's  contact  employee  at  the 
main  address  identified  on  Form  BD,  or 
mailing  address  if  different  The 
Commission  received  one  comment 
letter  on  the  revision.  Tbe  commentator, 
SIPC.  favored  approval  ol  this 
proposal*  Hie  Commission  has 
determined  to  adopt  the  revision  as 
proposed,  effective  August  1. 1988.  Hie 
Membership  of  the  North  American 
Securities  Adndnistrators  Association 


I  and  SRO*  provide  SIPCs  only 
itagaraHtg  tne 
I  af  Ma  ■■■kaBB.  U  doaa  aol  raoaive 
regular  filinga,  and  the  SRO*  serve  a*  collection 
agent*  for  SIPC-impoaed  aaaaaaaMnta. 

*  The  Commlsrion  haa  accommodated  SIPCs 
needs  in  other  setting*.  For  imtance,  when  a  broker- 
dealer  file*  notice  of  withdrawal  froa  ragiatradion 
a*  a  brokn^dealer,  wich  withdrawal  becooM* 
effective  tar  aPA  patfioao'e  aix  —mlha  aAar  the 
effocti**  date  of  braharaaalar  wMhAwaal  to  aHow 
SIPC  to  atay  in  to  aatlafy  any  ouatoaaar  daioM 
arising  dining  this  period  that  die  bnAer-dealer  is 
unable  to  aaMy.  BitdMage  Ad  lala  lSbe-l(c).  17 
CWWSISta  Kd-TMainlawi 
inooipatatad  in  SVA  to  1S7S. 

•  Letter  bom  Thaadon  H.  Focht  President  S 
General  Coonaal,  SffC  to  Jonathan  G.  Kats, 
Secretary.  SEC  (February  5. 1968). 


("NASAA")  approved  inclusion  of  the 
consent  provision  on  the  form  at 
NASAA's  Anrnwl  Spring  Meeting  in 
April  New  broker-dealers  will  be 
required  to  provide  the  consent  when 
completing  the  Forai  BD  initially; 
existing  broker-dealers  will  be  required 
to  provide  the  consent  only  when  they 
amend  Form  BD  for  some  other  reason. 

B.  Tedmical  AMnendmait  Relating  to 
Fiscal  Yearlnfonnatiott 

In  addition,  the  Mend>ership  of 
NASAA  Forms  Revision  Committee  has 
informed  the  Commission  that  many 
states  require  information  concerning  an 
applicanf  s  fiscal  year,  and  believes  diat 
Form  BD  is  the  most  efifective  means  of 
obtaining  this  infonnatian.  Cunendy. 
disdosure  of  such  inframation  is  not 
required  on  Form  BD.  At  its  Spring 
Meeting  in  April  1988,  the  NASAA 
membership  approved  an  auMndment  to 
Form  BD  requiring  fiscal  year  disclosure. 
In  order  to  accommodate  the  needs  of 
the  various  states,  die  Commission  also 
is  amending  Item  3  frf  the  fonn  to  require 
an  applicant  to  disclose  its  fiscal  year- 
end. 

The  Commission  finds,  pursuant  to 
section  553(bX3)(B)  of  die 
Administrative  ftooedare  Act,  that 
notice  and  comment  is  not  necessary  for 
this  form  amendment  becatise  of  the 
minor  natore  of  the  chaage  involved,  the 
absence  of  budens  on  broker-dealers 
completing  the  fonn,*'  the  amendment's 
prospective  application,  and  the 
impracticabilify  at  separatefy  publishing 
for  public  conment  this  minor  chaqge. 

m.  Competition  Findings 

Section  23(a)(2)  of  the  Exchange 
Act  "  reqidres  the  Caaanissian.  in 
adopting  rales  under  the  w«rl»»nB*  Act 
to  ooiisider  the  anti-ooaapetitive  effects 
of  such  ndes,  if  any,  and  to  balance  any 
impact  against  tfie  legslutuiy  benefits 
gained  in  terns  of  fuitiieiing  die 
purposes  of  the  Exchange  Act  The 
Commission  has  considered  the  revision 
in  light  of  ^  standard  dted  in  section 
23(a)(2)  and  believes  that  adoption  of 
th^  change  will  not  impose  any  burden 
on  competitkm  not  necessary  or 
appropriate  in  furtherance  ot  ttie 
&cchange  Act 

IV.  Regulatory  Flexibility  Act 
CertUication 

Pursuant  to  5  U.S.C  605(b),  Chairman 
Ruder  certified  when  the  revision  to 
Form  BD  was  proposed  that  this 


aaa  ahnai^  la^aiiad  to  provide 
this  hiformaHon  to  the  rnn— ls»inn  under  Ibila  17a- 
5  of  the  Exchange  Act  17  CFR  2«1.17a-S. 

>'15U.S.C.78w(a)(2).  | 
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revision,  if  ddopted,  would  not  have  a 
significant  e|qononuc  impact  on  a 
substantial  iiiunber  of  small  entities.  No 
comments  visre  received  on  the 
certification^ 

V.  Statutory  AudMrity 

The  Securities  and  Exdiange 
Commission  hereby  adapts  the  revision 
to  Form  BD  Which  is  referenced  in 
§  249.501a  ofjdie  CFR,  pursuant  to  its 
audiority  un|der  die  Exchange  Act  and 
particularlyjiiection  15(b).  17(a).  and 
23(a)  of  die  Bcchange  Act  diereof  (15 
U.S.C.  78o(b{)|  78q(a)  and  78w(a)). 

PART  249-^PORIIS,  SSCURITIES 
EXCHANGE  ACT  OF  1934 

Form  BD  ptescribed  by  S  249  JWl  is 
amended  by  levising  the  Execution 
paragraph  and  item  3  to  read  as  follows: 


Execution: 


The  appliunlt  consents  that  service  of  any 
civil  action  bilQught  by  or  notice  of  any 
proceeding  b^re  the  Securities  and 
Exchange  Cottnission  or  any  self-regulatory 
organization  in  connection  with  the 
applicant's  bincer-dealer  activities,  or  of  any 
application  fqria  protective  decree  filed  by 
the  Securities!  tivestor  Protection 
Corporation,  may  be  given  by  registered  or 
certified  mail  or  oonfiimed  telegram  to  the 
applicant's  cQiitact  emplojree  at  the  main 
address,  or  mpjlling  address  if  different,  given 
in  Item  IG.    ; 


3.  Date  of  f6fmation 


(MM/DD/YYl' 
Applicant'*  fiscal  year  ends 


(MM/DD)       T 
IHaceofMiil 


for 


By  the  Connliission. 
Knathan  G.  Katz, 
Secretary. 

Dated:  JunJ  16. 19e& 
(PR  Doc  88-1|li»2  Filed  5-21-48;  8:45  am) 


ENVII 
AGENCY 


AL  PROTECTION 


21  CFR  Part*  193  and  561 
[FAP  7H5544/R986;  Fm.-3402-4] 

TolanincM  for  N,N* 
Dnwlhylpiparidlniuni  Ctilorida 

AOmcv:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


additive  regulations  to  permit  the  plant 
growdi  regulator  N/f- 
dimethylpiperidinium  chloride  in  raisins 
at  6.0  parts  piar  million  (ppm).  raisin 
waste  at  26  ppm.  and  grape  pomace  (wet 
and  dry)  at  34)  ppm.  lliese  regulations  to 
establish  the  maximum  permissible 
levels  for  residues  of  the  pesticide  in  or 
on  the  cmnmodities  were  requested 
pursuant  to  a  petition  by  BA^  Corp. 
DATES:  Effective  June  22, 1968.  These 
temporary  tolerances  expire  June  30, 

looB. 


;  This  doctunent  establishes 
temporary  fpod  additive  and  feed 


:  Written  objections,  identified 
by  the  document  control  number.  [FAP 
7H5544/R966J,  may  be  submitted  to: 
Hearing  Clenc  (A-110),  Environmental 
Protection  Agency.  401 M  Street  SW.. 
Washington.  DC  20460. 
FOR  RNITNBI MTOHMATMN  CONTACT: 
By  mail: 

Robert  J.  Taylor,  Product  Manager  (PM) 

25,  Registration  Division  (TS-767C). 

Envinmmental  Protection  Agency,  401 

M  Stieet  SW.,  Washington,  DC  2046a 
Office  location  and  telephone  number 

Rm.  245.  CM  #2, 1921  Jefferson  Davis 

Highway,  Ariington,  VA  22202,  (703) 

557-180a 
SUFPIBMBITAIIV  MFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Regbtar  of  November  27, 1967 
(52  FR  42537),  in  which  it  was 
announced  that  BASF  Wyandotte  Corp., 
Chemicals  Division,  100  Cherry  Hill  Rd., 
Parsippany.  N)  07054.  had  submitted  a 
food  additive  petition  (FAP  7H5544) 
proposing  to  amend  21  CFR  561.197  by 
establishing  a  regualtion  to  permit  the 
residues  of  the  herbicide  N/f- 
dimethylpiperidinium  diloride  in  or  on 
raisins  at  6.0  parts  per  million  (ppm), 
raisin  waste  at  26.0  ppm,  and  grape 
promace.  wet  and  dry,  at  9J0  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

No  comments  were  received  in 
response  to  the  notice  of  filing. 

Subsequentiy,  a  review  of  Une- notice 
indicated  that  the  following  revision  in 
wording  is  needed:  The  word 
"herbicide"  should  be  replaced  with 
"plant  growth  regulator,"  and  in 
addition,  the  processed  food  commodity 
raisins  was  inadvertenUy  listed  under  21 
CFR  Part  561  instead  ot  21  CFR  Part  193. 
Because  these  revisions  pose  no 
additional  risk  to  humans,  a  period  of 
public  comment  is  not  necessary. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerances 
include  several  actute  studies,  a  90-day 
feeding  study  with  rats  fed  dosages  of  0, 
5, 15, 50,  and  150  milligrams/kilograms 


(mg/kg)  body  weight/day  wiUi  a  no- 
observed-effect  level  (NOEL)  of  50  mg/ 
kg/day:  a  90-day  feeding  study  in  dogs 
fed  dosages  of  a  2.5, 7.5. 25.  and  75  mg/ 
kg/day  widi  a  NOEL  of  25  mg/kg/day:  a 
2-year  feedlng/oncogenidty  study  ui 
rats  fed  dosages  of  a  5, 15, 5a  150,  and 
450  mg/kg/day  with  no  oncogenic 
effects  observed  under  die  conditions  of 
the  study  at  dose  levels  up  to  and 
includfaig450 mg/kg/day  (highest  dose 
tested  [HDTJ)  widi  a  systemic  NOEL  of 
50  mg/kg/day:  a  2-year  feeding/ 
oncogenicity  study  in  mice  fed  dosages 
of  a  15, 45,  isa  and  450  mg/kg/day  widi 
no  oncogenic  effects  observed  under  the 
conditions  of  the  study  at  dose  levels  up 
to  and  indoding  460  mg/ka/day  with  a 
systemic  NOEL  of  150  mg/kg/day;  a 
teratology  study  with  rats  fed  dosages  of 
a  15.9, 5341.  and  340  mg/kg/day  widi  no 
teratogenic  effects  occurring  at  340  mg/ 
kg/day  (HDT)  and  a  maternal  NOEL 
greater  than  340  mg/kg/day:  a  three- 
generation  reproduction  study  in  rats 
fed  dosages  of  a  15.9, 53.29,  and  340  mg/ 
kg/day  with  no  reproductive  effects 
observed  at  340  mg/kg/day  (HDT)  and  a 
NOEL  greater  than  340  mg/kg/day:  and 
a  dominant-lethal  mouse  mutagenic 
study,  whiAwas  negative  at  450  mg/ 
kg/day  (HDt). 

The  provisional  acceptable  daily 
intake  (PADI>  based  on  die  90-day  dog 
feeding  study  (NOEL  of  25  mg/kg/day) 
and  u^ng  a  thousandfold  safety  factor  is 
calculated  to  be  0J03  mg/kg/day.  The 
theoretical  maximum  residue 
contribution  from  existing  tolerances  is 
calculated  to  be  0.000672  mg/kg/day. 
The  current  action  (including  temporary 
tolerances  for  the  raw  agricultural 
commodity  grapes)  will  utilize  a84 
percent  of  die  PADL  Published 
tolerances  utilize  2.91  percent  of  the 
PADL 

Data  lacking  are  mutagenicity  studies 
to  assess  gene  mutation  and  primary 
DNA  damage,  a  1-year  feeding  study  in 
dogs,  a  teratology  study  in  rabbits,  and 
metabolism  data.  These  data  are 
required  before  establishment  of 
permanent  tolerances.  The  available 
toxicity  data  are  sufficient  to  support 
these  temporary  tolerances. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  regulation  is 
sought  The  nature  of  the  residue  is 
adequately  understood  for  the  purpose 
of  establishing  these  temporary  food/ 
feed  additive  tolerances.  Adequate 
analytical  methodology  is  available  for 
enforcing  the  proposed  temporary 
tolerances  on  grapes  and  the  proposed 
fi«ctions  derived  from  treated  grapes  in 
the  Pesticide  Analytical  Manual.  Vol.  II 
(gas  chromatography  using  a  nitrogen- 
specific  detector).  There  are  currentiy  no 


233m        Federal  Ragiatet  /  Vol  53.  No.  120  /  Wednesday.  Jane  22.  1888  /  Rules  and  Regulations 


pending  actions  against  the  registration 
of  this  rJwmkal.  Any  seoondajy 
residues  occnrring  in  meat.  milk,  poultry, 
and  eggs  will  be  covered  by  existing 
tolerances  on  these  cooimodities. 

It  is  condaded  that  the  pesticide  may 
be  safely  used  in  the  prescribed  manner 
when  sudi  use  is  in  accordance  with  the 
label  and  labding  registered  pursuant  to 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act.  as  amended  (86  Stat 
751  (7  U.SXL  138  et  seq.)).  Therefme. 
these  regulations  are  established  as  set 
forth  below  and  expire  on  June  30, 1969. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Ragislar.  file  written  objections 
with  the  Hearing  Clerk,  at  die  address 
given  above.  Such  objections  should 
specify  die  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  wfll  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficioit  to  justify 
the  relief  sought 

The  Office  of  Kdanagement  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354, 94  Stat  1164. 5  U.S.C  801-612],  the 
Administrator  has  determined  that 
regulations  estaUishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exempticMis  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smaU  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Fedacal  RagMer  of  May  4, 1981  (46 
FR249S0). 

(Sec.  406(dX2).  68  Stat  512  (21  U3.C. 
346a(dM2))) 

List  of  Subjects  in  21  CFR  Parts  193  and 
561 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  lone  3. 1988. 
Douglas  D.  Cmi^ 

Director,  Off  ice  of  Pesticide  Progmna. 

Therefore.  Chapter  I  of  Title  21  of  the 
Code  of  Federal  Regulations  is  amended 
as  followr. 

PART  1«3-{  AMENDED]  I 

1.  In  part  193: 

a.  The  authority  citation  for  Part  193 
continues  to  read  as  follows: 

Aolharily:  21  US.C.  348.  j 

b.  New  S  193.480  is  added  to  read  as 
follows: 


9 193.460   N.ftHMin#ltiylplparidiniuin 


(a]  A  tolerance  of  6  parts  per  million  is 
established  for  re«duas  of  die  plant 
growth  regulator  NJi- 
dimethylpipetidiniiBn  chloride  in  the 
processed  fraction  raisins,  resulting  from 
application  of  flie  plant  rqnlator  to  the 
growing  crop  groups.  Sudi  residues  may 
be  present  thoein  only  as  a  result  of  the 
application  of  the  plant  growth  regulator 
to  the  growing  grapes  treated  under  an 
experimental  use  permit  tiiat  expires 
June  30, 1989. 

(b]  Residues  in  or  on  raisins  not  in 
excess  of  6  parts  per  million  resulting 
from  the  use  described  in  paragraph  (a) 
of  this  section  remaining  ^er  expiration 
of  the  experimental  ose  program  will  not 
be  considered  actionable  if  the  pesticide 
is  legally  applied  daring  the  term  of  and 
in  accordance  with  the  provisions  of  the 
emergency  use  permit  and  food  additive 
tolerance. 

(c]  BASF  Corp.  shall  immediately 
notify  the  Environmental  I¥otection 
Agency  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  Hie  firm  shall  also  keep  records 
of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  die 
Environmental  Protection  Agency  or  the 
Food  and  Drag  Administration. 

Z.  In  Part  561: 

PART  561— (AMEMOEOj 

a.  The  authority  citation  for  Part  561 
continues  to  read  as  follows: 

Autharity:  21  U.SX:.  34& 

b.  In  S  56L197.  the  existing  text  is 
designated  paragraph  (a)  and  new 
paragraph  (b)  is  added,  to  read  as 
follows: 

9  56t195    NplMllHMlliytpiparidMun 


(b)  A  feed  additive  regulation  is 
established  permitting  the  combined 
residues  of  the  plant  growth  regulator 
A/.A^-dimeth^ptperidiniiim  chl(mde  in  or 
on  the  following  feeds  resulting  from 
application  of  dbe  plant  growth  regulator 
to  papes  in  accordance  with  an 
experimental  use  program.  The 
conditions  set  fordi  below  shall  be  met 


Raiain  waste 

Grape  pomaos  ^Mt  and 
dry) 


Parts  par      Ejipkaliun 


26.0 
ax 


06/30/89 
08/03/88 


from  the  use  described  in  this  paragraph 
remaining  after  expiration  of  die 
experimental  fm^am  will  not  be 
considered  to  be  actionable  if  the  plant 
growth  regulator  applied  during  the  term 
of  and  in  accordance  with  the  provisions 
of  the  experimental  ase  program  and 
feed  additive  regulation. 

(2)  The  company  concerned  shall 
immediately  notify  the  Environmental 
Protection  Agency  of  any  findings  frtim 
the  experimental  use  that  have  a  bearing 
on  safety.  The  firm  shall  also  keep 
records  of  production,  distribution,  and 
performance,  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  enqiloyee  the  Environmental 
Protection  Agency  or  the  Food  and  Drug 
Adminisfration. 

(3)  The  temporary  tolerances  expire 
June  30, 1989. 

[PR  Doc.  8fr-14035  Filed  6-21-88:  8:45  am] 
BtLUNG  coos  aSSS-SO-M 


21  Cf=R  Paris  1M  and  SSI 

[FAR  6HS47»/fl8i«;  FRL-M02-6] 

Tolarancaa  for  Qulialoiop  Ethyl 

AOBICV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rale. 

SUMMANV:  These  rules  establish 
regulations  to  permit  die  combined 
residues  of  the  herbicide  quizalofop 
ethyl  and  its  metabolite  in  or  on  the  food 
commodity  soybean  flour  and  the  feed 
commodities  soybean  hulls,  soybean 
meal,  and  soybean  soapstock.  These 
regulations  to  establish  maximum 
permissible  levels  for  the  combined 
residues  of  the  herbicide  on  these 
commodities  were  requested  pursuant  to 
a  petition  by  E.I.  du  Pont  de  Nemours  & 
Co.,  Inc. 

CFFCCnvc  date:  June  22, 1988. 
AODRCSS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  ftotection  Agency,  Rm. 
3708, 401 M  Street  SW..  Washii^ton.  DC 

204ea 


(1}  Residues  in  the  feed  not  in  excess 
of  the  established  tolerance  resulting 


FON  nMmm  iNraMMTMN  contact: 

Robert  J.  Taylor,  Product  Manager  (FM) 
25,  Registration  Division  (TS-767C), 
Office  of  Pesticide  Pro-ams. 
Environmental  Protection  Agency.  Rm. 
245,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202,  (703)- 
557-180a 
•UPPLEMCNTAIIY  INFORMATION:  EPA 

issued  a  notice,  published  in  die  Federal 
Register  of  December  26. 1965  (SO  FR 
52851),  which  announced  the  B.I.  du  Pont 
de  Nemours  ft  Co..  Inc.  Barley  Mill 
Plaza.  Wilmington.  DE  19896.  had  filed 
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food/feed  additive  petition  (FAP) 
6HS479  propoflfiiig  to  amend  21 CFR  Part 
193  ^ood  comi^dity)  and  Zl  CFR  Part 
561  (feed  comiWdity)  by  establishing  a 
regulation  pen|[<itting  the  combined 
residues  of  thel  herbicide  quizalofop  (2- 
[4-(e-chIoroquiMoxaIin-2-yI 
oxy)pheiioxy}f  h^Maoic  acid)  and 
quizalofop  ethyl  (ethyl  2-l4-(6- 
chloroquinoxalin-2- 
yIoxy)phenoxy]propanoate],  all 
expressed  as  qjizalofop  ethyL  in  or  on 
the  food  conmtddity  soybean  flour  at  0.5 
part  per  millioiii  (ppm)  and  feed 
commodities  sbybean  hulls  at  0.2  ppm, 
soybean  meal  ul  OS  ppm.  and  soybean 
soapstock  at  llQ  ppm. 

No  comments  were  received  in 
response  to  the  notice  of  filing. 

The  petitioner  subsequently  amended 
the  petition  by  submitting  a  revised 
Section  F  proposing  tolerances  for  the 
combined  reai^iea  of  the  hobicide  and 
its  metabolite^  ba  the  food  commodity 
soybean  flour  ««  0.5  ppm  and  the  feed 
commodities  sqybean  hulls  at  0.02  ppm. 
soybean  meal  at  as  ppm.  and  soybean 
soapstock  at  IJ^  ppm.  Because  there  is 
no  potential  inrtrase  in  risk  to  humans 
from  the  revisst  (Moposal.  no  period  of 
public  commeat  is  needed. 

The  data  suktlaitted  in  the  petition  and 
other  relevant  jibaterial  have  been 
evaluated  and  discussed  in  a  related 
fmal  rule  document  (PP  5F3252/Rge9) 
appearing  elseMrhere  in  this  issue  of  the 
Fadacai  RagM^  and  estaUishing 
tolerances  on  f^ybaans. 

The  pestkidlBl  is  considered  useful  for 
the  purpose  foi-!wfaidi  ttie  regulations 
are  sou^t.  Thainatnre  (rf  the  residne  is 
adequately  tmqbrstood  for  the  purpose 
of  establidiingi  the  food  and  feed 
additive  reguliftiona.  Adequate 
methoddogy  i^iavailable  for 
enforcement  purposes  and  is  discussed 
in  the  related  (M>cument 

It  is  concludiBil  that  the  pesticide  may 
be  safely  usediti  the  prescribed  manner 
when  such  use  U  in  accordance  witti  the 
label  and  labe|^  registered  pursuant  to 
the  Federal  In##ctidde.  Ftangidde.  and 
Rodenticide  Aid,  as  amended  (86  Stat. 
975  (7  U.S.C.  IM  et  seq.)].  Therefore,  the 
regulations  are  estabHshed  as  set  forth 
below. 

Any  person  adversely  affected  by 
these  regulatiails  may,  within  30  days 
after  the  date  itf  publication  in  the 
Federal  Ragislw,  file  written  objectifms 
with  the  Hearing  CSeik.  Environmental 
Protection  Ag^^cy.  Rm.  M-^708  (A-110), 
401 M  Street  Silli^..  Wariiingloa.  DC 
20460.  Such  olMctions  should  be 
submitted  in  qjiiintuplicate  and  qwcify 
the  provisions  i(|f  the  regulations  deemed 
obiectionable  ^4id  the  grounds  far  the 
objections.  If  a  hearing  is  requested,  the 


ob)ections  must  state  the  issues  for  the 
hearing.  A  hearing  will  be  granted  if  the 
objections  are  legally  sufficient  to  justify 
the  rdief  aon^L 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  these  regulations 
from  OMB  requirements  off  EMCotive 
Order  12291  pursuant  to  section  8(b)  of 
that  Order. 

Pursuant  to  the  requirements  oi  the 
Regulatory  Flexibility  Act  (Pub.  L  86- 
354. 91  Stat  1164. 5  US.C  601-612).  the 
Administrator  has  determined  that 
regulations  astabUdung  new  tolerances 
or  raising  tolerance  levels  or 
establiahing  exemptions  frun  tolerance 
requirements  do  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  R^iatar  of  May  4, 1981  (46 
FR24S50). 

(Sec.408(dK2).68Sta(.512(2lU.S.C.       i 
346a(d)(2))) 

List  of  SubjacUin21  CFR  Parts  183  and 
561 

Food  additives,  Feed  additives, 
Pesticides  and  pests. 

Dated:  June  10, 1988. 
Douglas  D.  Caoiiit. 
Dinctor,  Office  of  Pesticide  Prvfffams. 

Therefore.  Chapter  I  of  Title  21  of  the 
Code  of  Federal  Regulations  is  amended 
as  foUoivs: 

PART  193-[AMENDED] 

1.  Part  193  is  amended  as  follows: 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  By  adding  new  { 193.461.  to  read  as 
follows: 

§183.4«1    QubtaMapathyL 

A  food  additive  regulation  is 
established  to  permit  the  combined 
residues  of  the  herbicide  quizalofop  (2- 
[4-(6-chloroquinoxalin-2-yl  oxy) 
phenoxyjpropanoic  acid]  and  quizalofop 
ethyl  (ethyl  2-[4-(6-chloroquinoxalin-2-yl 
oxy)phenoxy]  propanoate,  all  expressed 
as  quizalofop  ethyl  in  or  on  the  food 
commodity  soybean  floor  at  0.5  part  per 
million  (ppm). 

PAFIT  561-{AIIENOEO] 

2.  Part  561  is  amended  as  follows: 

a.  The  authority  citation  continues  to 
read  as  follows: 

AuthoiHy:  21  U.S.a  348. 

b.  By  adding  new  §  561.445,  to  read  as 
follows: 


§S61w44S 

A  feed  additiva  regulation  is 
establiriied  to  paraiit  the  combined 
residues  of  tke  herbicide  quizalofop  (2- 
[4-(6-dilanquinoxalin-2-sd  oxy) 
phenojqrjprapanoic  acid)  and  qnizabfop 
ethyl  (et^  2-H-(6<hloroquinoxalin-2-yl 
oxyjphenoxy)  prapanoate,  all  expressed 
as  quizalofop  ethyl  in  or  on  the  feed 
commodities: 


f^ ,11           M,T       1 

uOfTvnoanes 

Parts  par 

•nKon 

Snyhpanhul* 

ao2 

<inyhMin  mo^                     

0.5 

StfytMHin  mmpirtoRk 

to 
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21  CFR  Parts  193  and  561 

[PP  7N5S37/Rt70;  FRL-3401-61 


I  for  241- 
(Ethoxylraino)lMtyl>«42- 
(Ethylthio)pro^>-3-Hydroxy-2- 
CyciohaK*n-1<on« 

aoency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  document  estabUshes  a 
regulation  to  permit  the  combined 
residues  of  tlw  h»bicide  2-[l- 
(ethoxyimino)butyI]-S'[2- 
(ethylthio)iHOpyl]-3-hydroxy-2- 
cyclohexen-l-one  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety,  calculated  as  parent  in  or  on  the 
food  commodities  potato  flakes  and 
potato  granules  and  the  feed  commodity 
processed  potato  waste  (wet  and  dry). 
This  regulation  to  establish  a  maximum 
permissible  level  for  the  combined 
residues  of  the  herbicide  on  these 
commodities  was  requested  pursuant  to 
a  petition  by  the  BASF  Corp. 
errccnyt  date:  June  22.  I96a 
ADOficss:  Written  objection  may  be 
submitted  to  the:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency,  Rm. 
3708, 401 M  St  SW.,  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert ).  Taylor,  Product  Manager  (PM) 
25,  Registration  Division  (TS-767C]. 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  Rm. 
243,  CM#2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703) 
557-1800. 

SUPn^MENTAHV  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Regjislerof  August  5. 1987  (S2  FR  29061). 
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which  announced  that  the  BASF  Corp., 
P.O.  Box  181, 100  Cherry  Hill  Rd.. 
Parsippany,  N)  07054,  had  submitted  a 
food  additive  petition  proposing  to 
amend  21  CFR  Part  193  by  establishing  a 
regulation  to  permit  the  residues  of  the 
herbicide  2-[l-(ethoxyimino)butyl]•5-[2- 
(ethylthio)propyI]-3-hyd^»cy-2- 
cyclohexen-1-one  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  parent)  in  or 
on  the  processed  food  commodities 
potato  flakes  at  8.0  parts  per  million 
(ppm)  and  potato  granules  at  8.0  ppm. 

No  comments  were  received  in 
response  to  the  notice  of  filing. 

During  the  review  process,  it  was 
determined  that  a  feed  additive 
tolerance  was  necessary.  Therefore,  the 
petitioner  amended  this  petition  by 
submitting  a  revised  Section  F  proposing 
that  a  feed  additive  tolerance  be 
established  under  21  CFR  561.430  for  the 
combined  residues  of  the  herbicide  and 
metabolites  in  or  on  the  animal  feed 
item  processed  potato  waste  (wet  and 
dry)  at  8.0  ppm.  This  feed  item  is  not 
consumed  by  humans,  nor  does  the  feed 
tolerance  increase  previously 
established  tolerances.  Since  there  is  no 
potential  risk  to  humans  from 
establishment  of  the  feed  tolerance,  a 
period  of  public  comment  is 
unnecessary. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  a  related 
final  rule  document  (K»  7F3529/R971) 
establishing  a  tolerance  on  potatoes. 

The  petition  is  considered  useful  for 
which  the  regulation  is  sought.  The 
nature  of  the  residue  is  adequately     i 
understood  for  the  purpose  of  i 

establishing  the  food  and  feed  additive 
regulations.  Adequate  analytical 
methodology  is  available  for 
enforcement  purposes  in  the  Pesticide 
Analytical  Manual,  Vol.  II  (gas 
chromatography  using  a  sulfur-specific 
flame  photometric  detector). 

It  is  concluded  that  the  pesticide  may 
be  safely  used  in  the  prescribed  manner 
when  such  use  is  in  accordance  with  the 
label  and  labeling  registered  pursuant  to 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  as  amended  (86  Stat. 
751  (7  U.S.C.  136  et  seq.)).  Therefore,  the 
regulation  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  publication  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk.  Environmental  Protection 
Agency,  Rm.  M-3708  (A-110),  401  M  St.. 
SW.,  Washington,  DC  20460.  Such    i 
objections  should  be  submitted  in    I 
quintuplicate  and  specify  the  provisions 
of  the  regulation  deemed  objectionable 


and  the  gronnde  lot  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing.  A 
hearing  will  be  granted  if  the  objections 
are  legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulation 
from  OMB  requirements  of  Executive 
Order  12291  pursuant  to  section  8(b)  of 
that  Order. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354, 94  Stat  1164.  S  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950).  (21  U.S.C.  348) 

list  of  Subjects  in  40  CFR  Part  180 

Food  additives.  Feed  additives. 
Pesticides  and  pests. 

Dated:  June  15. 1988. 
Douglas  D.  Campt, 
Director,  Office  of  Pesticide  Programa. 

Therefore,  Chapter  I  of  Title  21  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  193--{AiNENDED] 

1.  In  Part  193: 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  21  U.S.C  34& 

S  193.479    [Amended] 

b.  fa  5  193.479  2-/^- 
(Ethoxyimino)butyl]-5-[2- 
(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-1-one  by  adding  at  the  end 
of  the  current  text  the  following  phrase: 
"and  the  food  commodities  potato  flakes 
and  potato  granules,  at  8.0  parts  per 
million." 

PART  561— [AMENDED) 

2.  fa  Part  561: 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  fa  §  561.430  by  adding  and 
alphabetically  mserting  in  the  list  of 
commodities  the  following  entry,  to  read 
as  follows: 

9561.430    2-{1-<Ethoxylmlno)butyl>M2- 

(ethylthlo)propyl]-3-ltydroxy-2<yciotiexen- 

1-one. 


Cofiwnodtty 


•  •  •  •  • 

Prooenad  potato  «watta(«Mt  and  dry)  „  8.0 


[FR  Doc.  88-14030  Filed  6-21-88:  8:45  am] 


21  CFR  Parts  193  and  561 
[OPP-300171A;FRL-339»-<]  ■ 

uposDnp  Of  rVVDCNM  rMniMS 
letiNNbH  MnwnaiiMnis 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

action:  Ffaal  rule;  technical 

amendments. 

summary:  This  document  clarifies 
certain  information  in  a  final  rule  that 
updated  the  names  of  several  pesticides 
listed  fa  21  CFR  Parts  193  and  561  to 
reflect  current  American  National 
Standards  Institute  (ANSI)  common 
names.  These  are  merely  technical 
amendments  that  impose  no  new 
regulatory  requirements;  therefore, 
advance  notice  and  public  comment  are 
unnecessary. 

EFFECnVC  DATI:  June  22, 1988. 

POR  FURTNEII  MFOIIMATION  CONTACT: 

Charles  L  Trichilo.  Hazard  Evaluation 

Division  (TS-760C).  Environmental 

Protection  Agency,  401 M  St,  SW.. 

Washington.  IX:  20460. 
Office  location  and  telephone  number 

Residue  Chemistry  Branch,  Rm.  810. 

CM  #2. 1921  Jefferson  Davis  Highway. 

Arlington.  VA,  (703)-557-7324. 
SUPPUMCNTARV  INTOWMATION.  fa  the 
Federal  Register  of  August  27, 1987  (52 
FR  32292).  EPA  issued  a  final  rule 
amending  21  CFR  Parts  193  and  561  to 
update  the  names  of  three  currently 
hsted  pesticides  by  changing  them  to 
reflect  current  American  National 
Standards  fastitute  (ANSI)  common 
names.  This  document  clarifies  certain 
information  presented  fa  that  document 

For  the  two  regulations  fa  Part  193 
and  three  regulations  fa  Part  561  that 
were  amended  by  the  final  rule,  only  the 
common  name  of  the  pesticide  will 
appear  fa  the  heading  of  the  regulation, 
but  both  the  common  name  and  the 
chemical  name  of  the  pesticide  will  be 
included  in  the  text  of  the  regulation. 
Each  regulation  discussed  fa  this 
dociunent  is  being  further  amended  to 
faclude  the  Chemical  Abstracts  Service 
(CAS)  registry  ntunber  for  the  pesticide 
and,  wherever  necessary,  by  revising 
the  chemical  name  to  be  consistent  with 
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the  CAS9(h  QoUective  Indfex  of 
chemical  nante.  Alao.  |§  193.43a 
561.40a  uid  5^.42S  are  being 
reformatted  to  Include  a  columnar  listing 
of  the  commod^tiea  and  toleranoe*.  No 
new  regulatoigi!  requirements  are  being 
added.  The  clMogea  being  made  are 
merely  tecfanij:^  aokendments  to  clarify 
existing  i 

List  of  Subfedt  fai  Zl  CFR  Parts  188  and 

561 

Food  additives.  Animal  feed. 
Administrative  practice  and  procedure. 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  %  1988. 
junitaWilh. 

Acting  JXncton  BeffttnOkta  Divisioa  Office 
ofPestiddePnigramu. 

Therefore,  vie  folknving  technical 
amendments  «te  made  to  21  CFR  Parts 
193  and  561:     • 

LlnPartlfli^ 

PART  193-{AMENDED] 

a.  The  authwity  citation  for  Part  193 
continues  to  reed  as  fi^ows: 

Authority:  21  U.S.C.  34& 

b.  In  §  ig3.l|«Z,  by  revising  the 
introductoiy  t^ct  to  read  as  follows: 

8183.142 

A  regulatioif  lis  established  permitting 
the  use  of  the  Stisecticide  diazinon  [0,0- 
diethyl  0-[6-i#thyl-2-(l-aeth]dediyIH- 
pyrimidinyl]  {iHosphorothioate;  CAS 
Reg.  No.  3334i-S)  in  food-handling 
establiahmentM  in  accordance  with  the 
following  prescribed  conditions: 
*        *        *        •        * 

c.  Section  1^.430  is  revised  to  read  as 
follows: 


^^yv^^psifl^Bwu 


{183L430 

Tolerances  ine  established  for 
combined  residues  of  die  insecticide 
cyhexatin 

(tricyclohexylbiydroxystannane;  CAS 
Reg.  No.  13121>70-5)  and  its  ofganotin 
metabolites  (calculated  as  cyfamatin)  in 
or  on  tfie  fono|Wing  processed  foods 
when  present  itherein  as  a  result  of 
application  of  Otis  insecticide  to  die 
growing  crops:! 


-t-t 


Haps.<kisd. 


EteE 


miWon 


90 

4 


2.  In  Part 


selii: 


PART  561— (MIENDEO] 

a.  The  authority  citation  for  Part  561 
continues  to  read  as  follows: 


Authority:  21  U.SJC  3«B. 

b.  Sectioa  561.400  is  revised  to  read  as 

follows: 

$561480   CyhanMn. 

Tolerances  are  established  for 
combined  residues  of  the  insecticide 
cyhexatin 

(tricyclohexylhydroxystannane;  CAS 
Reg.  Na  13121-70-5)  and  its  organotin 
metabolites  (calculated  as  cj^iecatin)  in 
or  on  the  fMIowing  processed  foods 
when  present  therein  as  a  result  of 
appbcatian  of  the  insecticide  to  ttie 
growing  cn^: 


Feeds 


Apple  pomace,  dried. 
Citrus  pulp,  dried 


c.  In  §  561.415,  by  revising  the 
introductory  text  to  read  as  fcdlows: 

§561.415    Diazinon. 

A  regulatkm  is  estabUriied  permitting 
the  use  of  the  insecticide  diazinon  [0,0- 
diettijHI  0-[6-methy)-2-(l-mediyleth^-4- 
pyrimidinyl]  phoephorodiioate:  CAS 
Reg.  Na  S33-41-5)  in  animal  feed- 
handling  establishments  in  accordance 
with  die  following  prescribed 
conditions: 


d.  Section  561.425  is  revised  to  read  as 
follows: 


S  561.425 

A  tolerance  is  estaUished  for  residues 
of  the  harvest  growth  regidant 
dimethipin  (2A4ihydr»i.e-dimetfa]^l,4- 
dithiin  1.1  A4-tetFaoxide;  CAS  Reg.  Na 
55290-64-7)  in  or  on  die  foUowiiv 
processed  feeds  wdien  present  therein  as 
a  result  of  application  <rf  the  harvest 
growdi  regnlant  to  tiie  growing  crops: 


Feed* 

nmon 

CrMiynutatf  huVs  

0l7 

[FR  Doc  86-13808  Filed  »-a-88: 8^t5  am] 

BIUMQ  OOOC  MM-aO-H 

DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  AdrnkiMrMon 

21  CFR  Parte  520. 522,  and  555 

Aimiiai  uiuySi  rwas,  ■no  neiaieu 
Products^  ChsngB  of  Sponsor 

AQENCV:  Food  and  Drug  Administration, 
HHS. 


action:  Final  rale. 


summary:  The  Food  and  Drug 
Administntian  (FDA)  is  mnu^nAn^  the 
animal  drag  regnlatiaiis  to  reflect  a 
change  of  sponsor  of  several  new 
animal  drug  applications  (NAOA's)  from 
Parke-Davis,  Divisian  of  Wamer- 
Lanriiert  Ca  to  Fort  Dodge  Labcwatories. 

iBATK  June  22. 1988. 


FORHmTHEIII 
John  R.  Markus,  Center  for  Veterinary 
Medicine  (HFV-142).  Food  and  Drug 
Administration.  5800  Fishers  Lane. 
RockviDe.  MD  20657,  301-443-3442. 


SUPPLEMENTARY  MFONMATlON:  Parke- 
Davis,  Division  of  Warner-Lambert  Co., 
201  Tabor  Rd.,  Monis  Plains,  N]  079Sa 
has  informed  FDA  oi  a  transfer  of 
sponsorship  for  several  NADA's  to  Fort 
Dodge  Laboratories,  Fort  Dodge.  lA 
50501.  Fort  Dodge  Laboratories  also 
informed  FDA  of  the  sponsor  change. 
The  NADA's  affected  are: 


MDK 

PndMd 

kvetfMl 

10-809 

Surital^tor 

Thiamylal  sodium. 

45-290 

>MN.*NK*>n. 

hydrochloride. 

S&-047 

PalmMeOrai 
Suapenaion. 

55-051 

CNoromyoolin 
TabMs. 

CMormptanooi 

65-149 

"SSET 

Da 

95-641 

Arquel»5 

Granulation 
Packet 

Mddotansnic  sod 

110-201 

Afqual<^TaiM»-. 

Do. 

This  qionsor  change  does  not  involve 
any  changes  in  manitfacturing  fodlities, 
equipment,  procedures,  or  production 
persoimel. 

FDA  is  amending  21  CFR  520.1330, 
52ai331.  fa7.n?SJk,  522.2424. 555.110e. 
555.111.  and  555.310c  to  reflect  the 
change  of  sponsor. 

ListofSobiacIs 

21  cm  Part  520  I 

Animal  drugs.  ' 

2lCFRPart522 
Animal  drugs. 

21  CFH  Part  555 

Animal  drugs.  Antibiotics. 

Therefore,  under  die  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dhrugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine. 
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Parts  520, 522.  and  555  are  amended  as 
follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21 CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec  512(i).  82  Stat.  347  (21  U.S.C. 
360b(i)):  21  CFR  5.10  and  5.83. 

§52ai330   (AniMMtodl.  | 

2.  Section  520.1330  Mechfenamic  acid 
granules  is  amended  in  paragraph  (c)  by 
removing  No.  'tXXlOTl"  and  adding  in  its 
place  No.  "000856."  | 

S  520.1331    [AiMndadl. 

3.  Section  520.1331  Mechfenamic  acid 
tablets  is  amended  in  paragraph  (b)  by 
removing  No.  "000071"  and  adding  in  its 
place  No.  "000856." 

PART  522-IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

4.  The  authority  citation  for  21  CaH 
Part  522  continues  to  read  as  follows: 

Authority:  Sec.  512(i).  82  Stat.  347  (21  U.S.C. 
360b(i)):  21  CFR  5.10  and  5.83. 

§  522.1222a.    (AnMndMl]. 

5.  Section  522.1222a  Ketamine 
hydrochloride  injection  is  amended  in 
paragraph  (c)(2)  by  removing  No. 
"000071"  and  adding  in  its  place  No. 
"000856." 

S  522.2424    [AmwNtod]. 

6.  Section  522.2424  Sodium  thiamylal 
for  injection  is  amended  in  paragraph 
(b)  by  removing  No,  "000071"  and 
adding  in  its  place  No.  "000856." 

PART  555-CHLORAMPHENICOL 
DRUGS  FOR  ANIMAL  USE 

7.  The  authority  citation  for  21  CFR 
Part  555  continues  to  read  as  follows: 

Authority:  Sec.  512(i)  and  (n),  82  Stat.  347. 
350-351  (21  U.S.C.  380b(j)  and  (n)):  21  CFR 
5.10  and  5.83. 

§55S.110a    [AiiMfKtodl.  ' 

8.  Section  555.110a  Chloramphenicol 
tablets  is  amended  in  paragraph  (c)(l)(ii) 
by  removing  No.  "000071"  and  adding  in 
its  place  No.  "000856." 

§555.111    [AfflMHtodl.  I 

9.  Section  555.111  Chloramphenicol 
palmitate  oral  suspension  is  amended  in 
paragraph  (c)(2)  by  removing  No. 
"000071"  and  adding  in  its  place  No. 
"000856." 


955S.310e   [AimndMl]. 

la  Section  556.310c  Chlmamphenicol 
ophthalmic  ointment  is  amended  in 
paragraph  (c)(2)  by  r«noving  No. 
"000071"  )ind  adding  in  its  palce  No. 
"000856." 

Dated:  June  15. 1968. 
Richard  A.  Cunevale. 

Deputy  Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc  88-13876  Piled  6-21-88;  8:45  am] 
MUJN8  000E  <HS  01  II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPwrt60 
[FRL  3401-1] 

Standards  Of  PwrfonnanM  for  New 
Stationary  Source* 

agency:  Environmental  Protection 

Agency  (EPA). 

AcnON:  Notice  of  delegation. 

summary:  On  May  2, 1988.  the  North 
Carolina  Division  of  Environmental 
Management  requested  delegation  of 
authority  for  the  implementation  and 
enforcement  of  a  standard  in  40  CFR 
Part  60  (Standards  of  Performance  for 
New  Stationary  Sources)  that  had  been 
promulgated  on  September  15, 1987.  On 
June  1, 1988,  this  standard  was 
delegated  to  North  Carolina. 
date:  The  effective  date  of  the 
delegation  is  June  1, 1988. 
ADDRESS:  Copies  of  the  request  for 
delegation  of  authority  and  EPA's  letter 
of  delegation  of  authority  may  be 
examined  during  normal  business  hours 
at  the  Agency's  regional  office,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365.  All  reports  required  pursuant  to 
the  newly  delegated  standvd  (identified 
below)  should  be  submitted  to  Mr.  N. 
Ogden  Gerald,  P.E.,  Chief,  Air  QuaUty 
Section,  Division  of  Environmental 
Management,  North  Carolina 
Department  of  Natural  Resources  and 
Community  Development.  P.O.  Box 
27687,  Raleigh,  North  Carolina  27611- 
7687. 

TOR  FUNTHIR  MPORMATION  CONTACT: 
Gregg  M.  Woriey  of  the  EPA  Region  IV 
Air  I^ograms  Branch,  at  the  above 
address  and  telephone  number  (404) 
347-2864  or  FTS  257-2864. 
SUPPLEMENTARY  INFORMATION:  Section 

111(c)(1)  of  the  Clean  Air  Act  (CAA) 
authorizes  EPA  to  delegate  to  the  states 
the  authority  to  implement  and  enforce 
the  standards  set  out  in  40  CFR  Part  60, 
standards  of  Performance  for  New 
Stationary  Sources  (NSPS).  The  State 


may  enforce  a  NSPS  under  State  law 
and  in  State  court,  not  under  section 
113(b)  of  the  Clean  Air  Act  in  Federal 
court 

On  May  2. 1968.  the  North  Carolina 
Division  of  Envtoonmental  Managonent 
(NCDEM)  requested  delegation  of 
authority  of  NSPS  for  Subpart  BBB 
(Rubber  Tire  Manufacturing  Industry), 
which  was  promulgated  on  September 
15, 1967. 

After  thorough  review  of  the  request 
the  Regional  Administrator  determined 
that  such  a  delegation  was  appropriate 
for  this  source  category  with  all  the 
conditions  set  forth  in  the  delegation 
letter  of  November  24, 1976. 

I  certify,  pursuant  to  5  U.S.C.  605(b). 
that  this  delegati<m  will  not  have  a 
significant  in^Mct  on  a  substantial 
number  of  small  entities. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Authority:  Section  111  of  the  Clean  Air  Act. 
as  amended  (42  U.S.C.  7411J. 

Date:  June  9, 1988. 
Joe  R.  Franimathaa. 
Acting  Regional  Administrator. 
(FR  Doc  88-14034  Filed  6-21-88;  8:45  am] 

BNJJNQCOMi 


40  CFR  Part  180 

(GPP  3001S6A:  FRL-3402-3] 

Pasticida  Toteranca  for  Methldathion 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


;  This  rule  amends  the 
tolerance  for  residues  of  the  insecticide 
methldathion  by  removing  the  existing 
tolerances  for  residues  in  or  on  the  raw 
agricultural  commodities  grapefiuit 
lemons,  and  oranges,  and  by 
establishing  a  tolerance  for  the  crop 
grouping  citrus  fiuits  (except  mandarins) 
and  a  tolerance  for  mandarins,  thereby 
consolidating  and  expanding  the 
existing  tolerances  and  making  the 
citrus  tolerance  consistent  with  that  set 
by  the  Codex  Alimentarius  Commission. 

EFFECTIVE  DATE:  June  22. 1988. 


ified 


ADDRESS:  Written  objections,  identif 
by  the  document  control  number,  [OPP- 
300186A],  may  be  submitted  to:  Hearing 
Clerk  (A-110),  Environmental  Protection 
Agency.  Room  3706. 401 M  Street  SW.. 
Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Dennis  H.  Edwards,  Jr.,  Product 
Manager  (PM)  12.  Registration  Division 
(TS-767C).  Environmental  Protection 
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Agency,  401 M  Street  SW..  Washington, 
DC  20460. 

Office  locati|3|i  and  telephone  number: 
Room  202,  CM|#^2, 1921  leffenon  Davis 
Highway,  Arlitgton,  VA  22202,  (703) 
557-2386.  [ 

SUPPLEMENT a4t  INPOMIATION:  EPA 
issued  a  propoted  rule,  published  in  the 
Fedeial  Registk  of  May  4. 1988  (53  FR 
15855),  in  whicn  it  proposed  the 
amendment  oft]  180.296  Methidathion; 
tolerances  for '^sidues  (40  CFR  18a298) 
by  removing  e:|4sting  tolerances  for 
residues  of  thel  taw  agricultural 
commodities  gtkpefruit,  lemons,  and    - 
oranges  and  by  establishing  a  tolerance 
for  the  crop  grouping  citrus  fruits 
(except  mandarins)  and  a  tolerance  for 
mandarins,  theiteby  consolidating  and 
expanding  the  Existing  tolerances  and 
making  the  cit^s  tolerance  consistent 
with  that  set  by  the  Codex  Alimentarius 
Commission,  which  is  concerned  with 
the  development  of  international  food 
standards,  including  tolerances  for 
pesticide  residues  in  fdod. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  resjponse  to  the  proposed 
rule. 

The  data  considered  in  support  of  the 
proposed  tolerances  and  all  other 
relevant  material  have  been  evaluated 
and  discussed  }Xi  the  proposed  rule. 
Based  on  the  c|$ta  and  information 
considered,  th^  Agency  concludes  that 
the  tolerances  WiU  protect  the  public 
health.  Therefore,  the  regulation  is 
established  as  set  forth  below. 

Any  person  ^udversely  affected  by  this 
regulation  majf,  I  within  30  days  after 
publication  of  this  document  in  the 
Federal  Ragut«r,  file  written  objections 
with  the  Hearitig  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  pronfisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objecti<|$is.  A  hearing  will  be 
granted  if  the  Objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sou^t- 

The  Office  ofjManagement  and  Budget 
has  exempted  uis  rule  from  the 
requirements  q^  section  3  of  Executive 
Order  12291. 

Pursuant  to  ^e  requirements  of  the 
Regulatory  FleMibilify  Act  (Pub.  L  96- 
354, 94  Stat.  1104, 5  U.S.C.  601-612),  the 
Administrator  nas  determined  that 
regulations  establishing  Jiew  tolerances 
or  raising  toleifjnce  levels  or 
establishing  eMmptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smfijll  entities.  A  certification 
statement  to  tbilB  effect  was  published  in 


the  Federal  Ri 

FR  24950). 


■tar  of  May  4, 1981  [46 


List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  June  3. 1988. 
Doufl^  D.  Campl. 
Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-(AMENOED] 

1.  The  authorify  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.298(a)  is  amended  by 
deleting  the  entries  for  grapefruit, 
lemons,  and  oranges  and  by  adding  new 
entries  for  citrus  fruits  (except 
mandarins)  and  mandarins,  to  read  as 
follows: 

S1«L29e   Methidathion;  tolenncet  for 


(a)  *  *  * 


Commodity 

Parts 
miNion 

•             •             •             * 

Citrus  fruits  (except  martdsrins) 

• 
_      2.0 

•  •             •             • 

MonaenriB. «......» 

•  •             •             • 

• 

..     6.0 

• 

[FR  Doc.  68-14038  Filed  6-21-6&-  6:45 

am] 

40CFR  Part  180 

(PP  5F32S2/m69;  Fm.-3402-5I 

Pesttdde  Tolerance  for  Quizalofop 
Ethyl 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


f.  This  rule  establishes 
tolerances  for  the  residues  of  the 
herbicide  quizalofop  ethyl  and  its 
metabolites  on  various  raw  agricultural 
commodities  (RACs).  This  regulation 
was  requested  by  E.I.  du  Pont  de 
Nemours  h  Co.,  Inc.,  and  establishes  the 
maximum  permissible  level  for  residues 
of  the  herbicide  in  or  on  these  RACs. 
EPPECTIVE  oats:  June  22, 1988. 
ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Cleric  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708, 401 M  St.  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Taylor,  Product  Manager  (PM) 
25,  Registration  Division  (TS-767C), 


Office  of  Pesticide  Programs,  Rm.  245, 
CM#2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202,  (703)  557-1800. 
SUPPLEMENTARY  NMMMATKM:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  August  21, 1965  [50  FR 
33840),  which  announced  that  EI.  du 
Pont  de  Nemours  &  Co.,  Inc..  Walkers 
Mill  Building,  Bariey  Mill  Plaza, 
Wihnington,  DE  19698,  had  filed 
pesticide  petition  (n>)  5F3252  proposing 
to  amend  40  CFR  Part  180  by 
establishing  tolerances  for  tfie  residues 
of  the  herbicide  quizalofop  ethyl  (2-[4-[6- 
chloroquinoxalin-2-yl  oxy)phenoxy]- 
propanoate)  and  its  acid  metabolite  2-[4> . 
(6-diloroquinoxalin-2  yl 
oxy)phenoxy]propanoic  acid  in  or  on  the 
conunodities  cotton  and  soybean  at  0.05 
part  per  million  (ppm).  In  the  Federal 
Register  of  May  16, 1988  (53  FR  17244), 
EPA  issued  a  notice  that  IV5P32S2  had 
been  amended  to  delete  the  proposal  for 
cotton  and  to  include  the  establishment 
of  tolerances  for  quizalop  (2-{4-(6- 
chloroquinoxalin-2-yl- 
oxy)phenoxy]propanoic  acid), 
quizalofop-ediyl  (ethyl  2-[4-(6- 
chloroquinoxalin-2  yl  oxy)phenoxy 
propanoate),  and  quizalop-methyl 
(methyl  2-[4-(6-chloroquinoxalin-2-yl- 
oxy)phenoxy]propanoate,  all  expressed 
as  quizalofop  eAyl  in  or  on  the  RACs 
meat  of  cattle,  goats,  hogs,  horses, 
poultry,  and  sheep  at  0.02  pm;  fat  and 
meat  byproducts  of  cattle,  goats,  hogs, 
horses,  poultry,  and  sheep  at  0.05  ppm: 
eggs  at  0.02  ppm;  milk  at  0.01;  and  milk 
fat  at  0.05  ppm. 

No  comments  were  received  in 
response  to  these  notices  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerances 
include  several  acute  studies,  a  90-day 
feeding  study  with  rats  fed  dosages  of  0, 
2, 6.4,  and  64  milligrams/kilogram/day 
(mg/kg/day)  with  a  no-observed-efi^ect 
level  (NOEL)  of  2  mg/kg/day  (lowest 
dose  tested  [LDT]).  a  9l><iay  feeding 
study  in  mice  fed  dosages  of  0, 15, 47.4. 
and  ISO  mg/kg/day  with  a  NOEL  <  15 
mg/kg/day  (LDT);  a  6-month  feeding 
study  in  dogs  fed  dosages  of  0, 0.625,  2.5, 
and  10  mg/kg/day  with  a  NOEL  of  2.5 
mg/kg/day:  a  2-year  chronic  feeding/ 
oncogenic  study  in  rats  fed  dosages  of  0, 
0.9, 5,  and  20  mg/kg/day  with  no 
oncogenic  effects  observed  under  the 
conditions  of  the  study  at  dose  levels  up 
to  20  mg/kg/day  (highest  dose  tested 
[HDT])  and  a  systemic  NOEL  of  0.9  mg/ 
kg/ day;  an  18-month  chronic  feeding/ 
oncogenicify  study'^with  CD-I  mice  fed 
dosages  of  0. 0.3. 1.5. 12.  and  48  mg/kg/ 
day  with  no  oncogenic  effects  observed 
under  the  conditions  of  the  study  at  dose 
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levels  up  to  12  mg/kg/day  and  an 
increased  incidence  of  hepatocellular 
tiunors  at  the  HDT;  a  1-year  feeding 
study  with  dogs  fed  dosages  of  0.  ae2S, 
2.5.  and  10  mg/kg/day  with  a  NOEL  of 
10  mg/kg/day  {HiJT};  a  two-generation 
reproduction  study  with  rats  fed 
dosages  of  0, 1.2S.  5.  and  20  mg/kg/day 
with  no  reproductive  effects  obfserved  at 
20  mg/kg/day  (HDT)  and  a 
developmental  NOEL  of  1.25  mg/kg/day 
and  a  maternal  NOEL  of  5  mg/kg/day;  a 
teratology  study  in  rats  fed  dosages  of  0, 
30, 100.  and  300  mg/kg/day  with  no 
teratogenic  effects  occurring  at  300  mg/ 
kg/day  (HDT)  and  a  maternal  and 
fetotoxic  NOEL  of  300  mg/kg/day;  a 
teratology  study  in  rabbits  fed  dosages 
of  0, 7,  20,  and  60  mg/kg/day  with  no 
teratogenic  effects  occurring  at  00  mg/ 
kg/day  and  a  maternal  NOEL  of  20  mg/ 
kg/day:  and  mutagenic  studies  including 
an  unscheduled  DNA  synthesis  (rat)- 
negative.  a  chromosomal  aberration 
study  in  CHO  cells-negative,  and  gene 
mutation-negative. 

Although  an  increased  incidence  of 
hepatocellular  adenomas  and 
carcinomas  occurred  at  the  highest  dose 
tested  in  the  CD-I  mouse  chronic 
feeding/oncogenic  study,  the  Agency 
does  not  consider  this  chemical  to  be  an 
oncogen  based  on  an  overall  weight-of- 
evidence  judgment.  This  conclusion  is 
based  on  the  following  factors: 

1.  The  tumor  types  (liver  adenomas 
and  carcinomas)  are  common  and  occur 
with  high  and  variable  spontaneous  j 
background  rates  in  male  mice. 

2.  The  increase  in  tumors  is  of 
marginal  statistical  signiffcance  and  was 
seen  only  in  the  high  dose.  The 
incidences  of  combined  hepatocellular 
adenomas  and  carcinomas  were  as 
follows:  Control  7/70  (10%);  2  ppm  10/69 
(14%);  10  ppm  7/69  (10%);  80  ppm  8/69 
(11%);  and  320  ppm  15/70  (21%). 

3.  The  tumors  appeared  at  a  dose 
which  exceeded  that  predicted  as  an 
MTD  from  the  OO^ay  subchronic  feeding 
study.  At  320  ppm  in  the  oncogenicity 
study,  only  27/70  male  mice  survived 
compared  to  41/70  controls  and  between 
34/70  to  40/70  in  other  treatment  groups. 
Other  indications  of  toxicity  at  320  and 
80  ppm  include  increased  liver  weight, 
increased  alkaline  phosphatase,  and 
changes  in  liver  pathology  (enlarged 
hepatocytes,  hepatocellular 
pigmentation,  sinusoidal  cellular 
pigmentation,  and  focally  pigmented 
macrophages). 

4.  The  rat  oncogenicity  study  is 
considered  negative  for  oncogenic 
effects. 

5.  The  chemical  was  not  mutagenic  in 
several  short-term  tests,  and  no 
structurally  related  compounds  of 


toxicological  interest  were  identified  in 
several  data  base  searches. 

6.  An  analysis  of  the  historical  control 
data  on  combined  hepatocellular 
adenomas  and  carcinomas  from  tiie  test 
lab  during  the  same  time  period  as  the 
study  indicated  that  the  combined 
percentages  for  the  controls  were  21%. 
19%,  16%,  and  13%  for  four  separate 
studies  in  male  CD-I  mice.  Additional 
control  data  on  six  studies  from  the  test 
lab  during  prior  years  showed  control 
values  of  17%,  13%.  21%,  16%,  17%,  and 
18%  for  the  tumors  in  question.  Based  on 
these  data,  the  Agency  has  concluded 
that  the  concurrent  control  in  the  study 
was  somewhat  lower  in  response  than 
usual,  while  the  high-dose  group  was  at 
the  upper  end  of  previous  control  values. 

The  acceptable  daily  intake  (ADQ, 
based  on  the  2-year  rat  feeding  study 
(NOEL  of  0.9  mg/kg/day)  and  using  a 
hundredfold  safety  factor  is  calculated 
to  be  0.009  mg/kg/day.  The  theoretical 
maximum  residue  contribution  for  these 
tolerances  is  calculated  to  be  0.000216 
mg/kg  body  weight/day,  which  occupies 
approximately  2.4  percent  of  the  AOL 
llere  are  no  published  tolerances  for 
this  chemical. 

A  related  final  rule  (FAP  6H547g/ 
R968)  appears  elsewhere  in  this  issue  of 
the  Feileral  Register  and  establishes 
tolerances  on  the  food  commodity 
soybean  flour  and  the  feed  commodities 
soybean  hulls,  soybean  meal,  and 
soybean  soapstock. 

No  desirable  data  are  lacking. 

The  pesticide  is  useful  for  the 
purposes  of  this  tolerance  rule.  The 
nature  of  the  residue  is  adequately 
understood  for  the  purpose  of 
estabUshing  the  tolerance.  Adequate 
analytical  methodology,  high-pressure 
liquid  chromatography  using  either  an 
ultra  violet  or  fluorescence  detector,  is 
available  for  enforcement  purposes. 
Because  of  the  long  lead  time  from 
establishing  these  tolerances  to 
publication,  the  mforcement 
methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
by  mail  from:  William  Crosse.  Chief, 
Information  Services  Branch,  Program 
Management  and  Support  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 M 
Street  SW..  Washington,  DC  20460. 

Office  location  and  telephone  number 
Room.  233,  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 

There  are  currently  no  acticms 
pending  against  the  registration  of  the 
chemical.  Any  secondary  residue 
occurring  in  meat,  milk,  poultry,  or  eggs 
from  this  use  will  be  covered  by  the 
tolerances. 


Based  on  the  above  information 
considered  by  the  Agency,  it  is  j 

concluded  that  the  tolerances  ' 

established  by  amending  40  CFR  Part 
180  will  protect  the  public  health,  and 
the  tolerances  are  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  publication  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  Environmental  Protection 
Agency,  Room.  M-3708  (A-110).  401 M 
Street  SW..  Washington,  DC  20460.  Such 
objections  should  be  submitted  in 
quintuplicate  and  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing.  A 
hearing  will  be  granted  if  the  objections 
are  legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulation 
from  0MB  requirements  of  &cecutive 
Order  12291  pursuant  to  section  8(b)  of 
that  Order. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibilify  Act  (Pub.  L  96- 
354, 94  Stat.  1164,  5  U.S.C.  601-«12),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
PR  24950). 

(Sec.  40B(d)(2),  68  Stat.  512.  (21  U.S.C 
346a(d)(2)).) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests. 

Date:  )une  10, 1988. 
DouglM  D.  Cmpt, 

Director.  Office  of  Peaticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-(AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  21  U.S.C.  346(a). 

2.  By  adding  new  { 18a441.  to  read  as 
follows: 

§180.441    Quiztfofep  ethyl:  tolMraneee  for 


(a)  Tolerances  are  established  for  the 
combined  residues  of  the  herbicide 
quizalofop  (2-[4-(6-chIoroquinoxalin-2-yl 
oxy)phenoxy]propanoic  acid)  and 
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quizalofop  ethyl  (ethyl-2-[4-(6- 
chloroquinoxa|in-2-yl 
oxy)phenoxy]prt)panoate),  all  expressed 
as  quizalofop  ethyl,  in  or  on  the  raw 
agricultural  commodity  soybeans  at  0.05 
part  per  millioQ  (ppm). 

(b)  Tolerancf  ^  are  established  for  the 
combined  residtes  of  the  herbicide 
quizalofop  (2-[ff(6-chloroquinoxalin-2-yl 
oxy)phenoxy]Flnopanoic  acid),  quizalop- 
ethyl(ethyl-2-[4<-(6-chloroquinoxalin-2-yl 
oxy)phenoxy]ai|opanoate],  and 
quizalofop-metjnyl  (methyl  2-(4-(6- 
chloroquinoxalip-2-yl- 
oxy)phenoxy]pijopanoate,  all  expressed 
as  quizalofop  Qlhyl.  as  follows: 


1 

Con^r^iodities 

Parts 
mMhon 

Cattle,  fat 

0.05 

Cattle,  meat 

0.02 

Cattle,  mbyp 

Eggs 

0.05 
0.02 

Goats,  fat 

0.05 

Goats,  meat 

0.02 

Goats,  mbyp 

0.05 

Hogs,  fat „ 

0.05 

Hogs,  meat „.. 

Hogs.  mt>yp 

0.02 
0.05 

Horses,  fat 

0.05 

Horses,  meat 

Horses,  mbyp 

Milk 



0.02 
0.05 
0.01 

Milk,  fat 

0.05 

Poultry,  fat 

0.05 

Poultry,  meat 

002 

Poultry,  mbyp 

Sheep,  fat 

Sheep,  meat 

Sheep,  mbyp 

0.05 
005 
0.02 
0.05 

[FR  Doc.  88-14» 
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40  CFR  Part  180 

[PP  7F3529/R971;  FRL-3401-9] 

Tolerance  for|9-[1-(EttK>xylmino) 

Biityl]-542-<Efnyltlik>)Propyl}-3- 

Hydroxy-2<:yaohexeiv1-one 

AGENCY:  Envirnimental  Protection 
Agency  (EPA)J 
action:  Final  me. 

summary:  Thi6  rule  establishes 
tolerances  for  the  combined  residues  of 
the  herbicide  9-|[l-ethoxyimino)butyl]-5- 
[2-(ethylthio)priipyl]-3-hydroxy-2- 
cyclohexen-1-one  (also  known  as 
sethoxydim)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety,  calculated  as  parent,  in  or  on  the 
raw  agricultural  commodity  (RAC) 
potatoes  at  4.(]|  barts  per  million  (ppm). 
This  regulatiot'was  requested  by  Uie 
BASF  Corp.  and  establishes  the 
maximum  permissible  level  for  residues 
of  the  herbicide  in  or  on  potatoes. 
EFFECTIVE  DAtt:  June  22, 1988. 


:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-llO), 
Environmental  Protection  Agency,  Rm. 
3708, 401 M  St.,  SW.  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Taylor,  Product  Manager  (PM] 
25,  Registration  Division  (TS-767C], 
OfHce  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
243,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
557-1800. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Registw  of  August  5, 1987  (52  FR  29061), 
which  announced  that  the  BASF  Corp., 
P.O.  Box  181, 100  Cherry  Hill  Rd.. 
Parsippany,  NJ  07054,  had  submitted  a 
pesticide  petition,  PP  7F3529,  to  EPA 
proposing  to  amend  40  CFR  180.412  by 
establisli^  a  regulation  to  permit  the 
residues  of  the  herbicide  2-[l- 
ethoxyimino)butyl]-5-[2- 
(ethyIthio)propyl]-3-hydroxy-2- 
cyclohexen-1-one  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  RAC  potatoes  at  4.0  ppm. 

No  comments  were  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerances 
include  several  acute  studies;  a  6-month 
feeding  study  with  dogs  fed  dosages  of 
0,  2, 20,  and  200  milligrams  per  kilogram 
of  body  weight  per  day  (mg/kg  bwt/day) 
with  a  no-observed-effect  level  (NOEL) 
of  2  mg/kg/day;  a  2-year  chronic 
feeding/oncogenicity  study  in  mice  fed 
dosages  of  0, 6, 18,  54,  and  162  mg/kg/ 
day  with  no  oncogenic  effects  observed 
under  the  conditions  on  the  study  at 
dose  levels  up  to  and  including  162  mg/ 
kg/day  (highest  dose  tested  [HOST])  and 
a  systemic  NOEL  of  18  mg/kg/day;  a  2- 
year  chronic  feeding/oncogenicity  study 
with  rats  fed  dosages  of  0, 2, 6,  and  18 
mg/kg/day  (HDT)  with  no  oncogenic 
effects  observed  under  the  conditions  of 
the  study  at  dose  levels  up  to  and 
including  18  mg/kg/day  (HDT)  and  a 
systemic  NOEL  greater  than  or  equal  to 
18  mg/kg/day  (HDT);  a  two-generation 
reproduction  study  with  rats  fed  0, 2, 6, 
18,  and  54  mg/kg/day  with  no 
reproductive  effects  observed  at  54  mg/ 
kg/day  (HDT)  and  a  systemic  NOEL  of 
18  mg/kg/day;  a  teratology  study  in  rats 
fed  dosages  of  0. 40, 100.  and  250  mg/kg/ 
day  with  no  teratogenic  effects 
occurring  at  250  mg/kg/day  (HDT)  and  a 
maternal  NOEL  of  40  mg/lqj/day;  a 
teratology  study  in  rabbits  fed  dosages 
of  0. 40, 160,  and  480  mg/kg/day  with  a 
teratogenic  NOEL  of  160  mg/kg/day  and 


a  metemal  NOEL  of  160  mg/kg/day;  and 
mutagenic  studies  including 
recombinant  assays  and  forward 
mutations  in  B.  subtilis,  E.  coli,  and  S. 
typhimurium  (negative  at  concentrations 
of  chemical  to  100  percent)  and  a  host- 
mediated  assay  (mouse)  with  S. 
typhimurium  negative  at  2.5  grams  (g/ 
kg/day)  of  chemical. 

The  acceptable  daily  intake  (ADI), 
based  on  the  6-month  dog  feeding  study 
(NOEL  of  2.0  mg/kg/day)  and  using  a 
hundredfold  safety  factor,  is  calculated 
to  be  0.02  mg/kg/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
for  pubUshed  tolerances  and 
unpublished  but  approved  tolerances  is 
0.019530  mg/kg/day.  The  current  action 
will  contribute  0.004508  mg/kg/day  to 
the  TMRC  and  will  utilize  22.5  percent 
of  the  ADL  PubUshed  tolerances  and 
impublished  but  approved  tolerances 
utilize  97.6  percent  of  the  ADI. 

A  related  final  rule  (FAP  7H5537/ 
R970)  appears  elsewhere  in  this  issue  of 
the  Federal  Register  and  estabUshes 
tolerances  on  tibe  feed  conunodity 
processed  potato  waste  (wet  and  dry) 
and  the  food  commodities  potato  flsJces 
and  potato  granules. 

Data  lacking  are  a  repeat  of  a  rat 
primary  hepatocyte  unscheduled  DNA 
synthesis  assay  on  a  hydroxylated  plant 
metabolite  of  the  parent  compound.  The 
company  has  been  notified  of  this 
deficiency  and  has  agreed  to  repeat  the 
study. 

The  pesticide  is  useful  for  the  purpose 
for  which  these  tolerances  are  sought. 
The  nature  of  the  residue  is  adequately 
understood  for  the  purpose  of 
establishing  the  tolerances.  Adequate 
analytical  methodology  (gas 
chromatography  using  sidfur-specific 
flame  photometric  detection)  is 
available  for  enforcement  purposes.  The 
method  is  listed  in  the  Pesticide 
Analytical  Manual  (PAM II)  as  Method 
I.  There  are  currently  no  actions  pending 
against  the  registration  of  this  chemical. 
Any  secondai^  residues  occurring  in 
meat,  milk,  poultry,  and  eggs  will  be 
covered  by  existing  tolerances  on  these 
commodities. 

Based  on  the  above  information 
considered  by  the  Agency,  it  is 
concluded  that  the  tolerances 
established  by  amending  40  CFR  Part 
180  will  protect  the  public  health,  and 
the  tolerances  are  therefore  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  publication  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  Environmental  Protection 
Agency,  Rm.  M-3708  (A-110),  401  M  St., 
SW.,  Washington,  DC  20460.  Such 
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objections  should  be  submitted  in     ! 
quintuplicate  and  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing.  A 
hearing  will  be  granted  if  the  objections 
are  legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulation 
from  OMB  requirements  of  Executive 
Order  12291  pursuant  to  section  8(b)  of 
that  Order. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354. 94  Stat.  1164. 5  U.S.C  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (48 
FR  24950)  (Sec.  408(d)(2),  68  Stat.  512  (21 
U.S.C.  346a(d)(2)).)  | 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  June  15.  isea  | 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  Part  180  is  amended  as 
follows: 

PART  180-(AIIIENDED] 

1.  The  authorify  citation  continues  to 
read  as  follows: 

Authority:  21  U.S.C  34ea. 

2.  In  §  180.412(a),  by  adding  and 
alphabetically  inserting  an  entry  for  the 
following  raw  agricultural  commodity,  to 
read  as  follows: 

§110412    M-(Et»ioxylmino)btityl}-5' 
(•tliyMiio)propyl}-Utydrexy-2-cyeloliexan- 
1-ont;  totonmcea  for  reaiduM. 

(a)*  *  * 


Cofmnodibes 


Parts  per 


Potatoes.. 


4.0 


[FR  Doc.  8&-14037  Filed  6-21-«8;  8:45  am] 
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40  CFR  Part  303 
[Fm.-33»7-«] 

Citizan  Aanvda  for  tntormatlon  on 
Criminal  VIolationa  Under  Superfum^ 
Correction 

AOENCV:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Interim-final  rule;  correction. 

summary:  The  Environmental  Protection 
Agency  (EPA)  issued  an  interim-final 
rule  in  response  to  the  requirements 
established  by  section  109(c)  of  the 
Superfimd  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L  99- 
499),  published  in  the  Fedenl  Register  of 
May  5, 1968  (53  FR  16086).  That  interim- 
final  rule  inadvertentfy  misstated  the 
effective  date  as  being  September  2, 
1988.  This  publication  error  is  corrected 
as  set  forth  below. 

DATES:  Effective  date:  May  5. 1988. 
Comments  on  this  interim-final  rule 
must  be  received  on  or  before 
September  2. 1988. 
ADDRESSES:  Commenters  must  each 
send  an  original  and  two  copies  of  their 
comments  to  the  Office  of  Criminal 
Enforcement  Counsel  [LE-134X].  United 
States  Enviroimiental  Protection 
Agency,  401 M  Street  SW.,  Washington. 
DC  20460.  The  public  docket  for  this 
interim-final  nde  is  located  in  Room  NE- 
114.  U.S.  Environmental  Protection 
Agency.  401 M  Street  SW..  Washington, 
DC  20460.  and  is  available  for  viewing 
from  9:00  ajn.  to  MOO  p  jn..  Monday 
through  Friday,  excluding  holidays. 
Appointments  to  examine  these  docket 
materials  may  be  made  in  advance  by 
calling  (202)  475-9660. 
FOR  FURTHER  MrONMATMN  contact: 

Keith  A.  Onsdorff,  Senior  Attorney- 
Adviser.  Office  of  Criminal  Enforcement 
Counsel  (LE-134X),  United  States 
Environmental  Protection  Agency.  401 M 
Street  SW..  Washington.  DC  2046a 
phone  (202)  475-666& 
SUPPLBNENTARV  INFORMATION:  EPA 

issued  an  interim-final  rule,  which  was 
published  in  the  Federal  Register  of  May 
5, 1988  (53  FR  16086).  in  response  to  die 
requirements  established  by  section 
109(c)  of  the  Superfund  Amendments 
and  Reauthorization  Act  (SARA)  (Pub. 
L  99-499).  Codified  as  CERCLA  section 
109(d),  it  authorizes  die  President  to  pay 
an  award  of  up  to  $10,000  to  any 
individual  for  information  leading  to  the 
successful  prosecution  of  any  person  for 
a  criminal  violation  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  as  amended.  That  section 
also  requires  the  President  to  prescribe, 
by  regulation,  criteria  for  such  an 


award.  By  Executive  Order  Na  12580. 
the  President  on  January  23. 1987. 
delegated  to  the  Administrator  of  EPA 
the  authority  to  promulgate  the 
regulation,  and  thereafter  to  cany  out 
the  Section  109(d)  award  program.  The 
EPA  has  promulgated  this  regulation  on 
an  interim-final  basis  in  order  to  permit 
the  mora  expeditious  protection  of  the 
public  health  and  the  envinuiment  as 
directed  by  Congress  for  this  provision 
of  SARA.  Nevertheless.  EPA  is  issuing 
this  rule  in  intetim-final  form  and  twill 
accept  public  comments  on  it  in 
developing  the  final  rule. 

The  rule  affected  by  this  correction 
sets  forth  who  is  eligible  to  fUe  a  claim 
for  an  award  and  who  within  EPA  shall 
make  the  determination  of  eligibility  for 
such  an  award,  detailed  procedures  and 
requirements  for  filing  a  claim,  and 
estabUshed  the  criteria  for  payment  of 
an  award.  In  addition,  that  interim-final 
nde  also  provided  an  assurance  of 
confidentiality  to  those  who  provide 
such  information  on  a  confidential  basis. 
It  also  inadvertendy  misstated  that  the 
effective  date  of  the  rule  and  the  date  of 
the  conclusion  of  the  comment  period 
were  both  September  2, 198&  In  fact,  the 
nde  became  effective  on  the  date  of 
publication,  and  the  comment  period 
will  end  on  September  2, 1988. 

Dated-  )une  7, 19B8. 
Lss  M.  Iliaaiaa, 
Administrator. 

[FR  Doc.  88-14041  Filed  6-21-«8;  8:45  am] 
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40CFRPart180 

[OPP-300170A;  FRL-3399-a] 

Updating  of  Pasticido  Namas; 
Technical  Amandmanta 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule:  technical 

amendments. 

summary:  This  document  will  clarify 
certain  information  in  a  final  nde  that 
updated  the  names  of  several  pesticides 
listed  in  40  CFR  Part  180  to  raflect 
current  American  National  Standards 
Institute  (ANSI)  common  names.  These 
are  merely  technical  amendments  that 
impose  no  new  regulatory  requirements: 
therefore,  advance  notice  and  public 
comment  are  unnecessary. 
EFFECnvE  date:  June  22, 1988. 

FOR  FURTHER  WlfORMATION  CONTACT: 

Charles  L  Trichila  Hazard  Evaluation 
Division  (TS-76eC),  Environmental 
Protection  Agency,  401 M  SL  SW., 
Washington.  DC  20480. 
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Offloe  kicatiiMiand  tfMyhone  mimber: 
Reddue  CMfttstiy  fltandi,  RoL  810. 
CM*Z,ta2i  feffefMo  Davu  Highway, 
Arlington,  VA,  (703)  557-7324. 


MmTAMr  iwroiwmiow.  In  the 
Fedanl  ffuglifcf  of  August  27, 1987  (52 
FR  3230B).  EPAiamed  a  docmneiit 
amending  40  Oni  Fart  180  to  update  the 

names  of  12  cutrently  listed  pesticides 
by  diaagiag  difB  to  reflect  cnnent 
Aoierican  NetMnal  Standards  Institute 
(ANSq  camm^  names. 

Ttiis  docna4ft  clarifies  certafai 
information  ptMsented  in  that  document. 
For  die  12  r^ijlatiotts  in  Part  180  dut 
were  amended  by  die  rule,  only  die 
common  name  (>f  the  pesticide  wiU 
appear  in  die  heading  of  die  regulatioa 
but  both  the  cdtunon  name  and  the 
chemical  name  of  the  pesticide  will  be 
included  in  the  text  of  the  regulation. 

Each  regulajioo  discussed  hi  diis 
document  is  being  further  amended  to 
include  the  Chanical  Abstracts  Service 
(CAS]  registry  aumber  tot  the  pesticide 
and,  wherever  necessary,  by  revising 
the  chemical  name  to  be  consistent  with 
the  CAS  9th  Collective  Index  of 
chemical  namf$.  Also,  H  180.255, 
180.295,  and  180.327  are  being 
reformatted  to  iaclude  a  columnar  listing 
of  the  commodities  and  tolerances.  No 
new  regulatocf  lequirements  are  being 
added.  The  changes  being  made  ate 
merely  technical  amendments  to  clarify 
existing  regulations. 

List  of  Subjects!  m  48  CFR  Part  180 

Administradte  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 

recordkeeping  i  Requirements. 

DatedftneanBae. 
luaniU  WiHs. 

Acting  Director,  'negiairation  Division,  Office 
of  Pesticide  Progfoms. 

Therefore,  tl^^  following  technical 
amendments  atie  made  to  40  CFR  Part 
180: 

PART  180-{AMENOED] 

1.  The  authoHty  citation  for  Part  180 
continues  to  r^^d  as  follows: 

Authority:  21  inS.C.  346a. 

2.  In  1 18ai44.  by  revising  die 
introductoiy  t4<t  to  read  as  follows: 

S18ai44    Cyl4)(Mn;lolarMicMfor 


Tolerances  aie  established  for 
combined  residues  of  the  pesticide 
cyhexatin 

(tricydohexylhydroxystannane;  CAS 
Reg.  No.  13121^  ^0-5)  and  its  oiganotin 
metabolites  (c^  culated  as  cyhexatin)  in 


or  on  the  following  raw  a^ricnltnrai 
commodities: 

3.  hi  S  180.153,  by  revising  the 
introductory  text  to  read  as  fbliows: 

Sitaiss 


Tolerances  are  establidied  for 
residues  of  the  insecticide  diaxinon 
(aCMiethyl  a{6-mediyl-2-(l- 
raethy]edi^)-4-pyrimidtnyl] 
phosphorothioate;  CAS  Reg.  No.  333-41- 
5)  in  or  on  the  following  raw  agricultural 
commodities: 

4.  Section  laaiTD  is  revised  to  read  as 
follows: 

fwoLin  T< 


A  tolerance  of  ai  part  per  millicm  is 
established  for  combined  ne^igible 
residues  of  the  insecticide  temephos 
(O.O.O'.O'-tetramethyl  aO'-(thiodi-4.l- 
phenylene)  phosphorothioate;  CAS  Reg. 
No.  3383-46-8)  and  its  metabolite 
aacr.O'-tetramediyl  aC7-{sulfinyldl- 
4,1-phenylene)  phosphorothioate  in  or 
on  the  raw  agricultural  commodities 
citrus  fruits. 

5.  Section  180.250  is  revised  to  read  as 
follows: 


§180.250   Itotobremuran; 


for 


A  tolerance  of  0.2  part  per  million  is 
established  for  residues  of  die  hertiicide 
metobromuron  (Ar-(4-bromophe^l)-yV- 
meUu)xy-7V-mediylurea:  CAS  Reg.  No. 
3060-80-7)  in  or  on  die  raw  agricultural 
commoiUty  potatoes. 

6.  Section  180.255  is  revised  to  read  as 
follows: 

§180.255    Buf«ncart>;toteranea*fer 


Tolerances  are  established  for 
residues  of  the  insecticide  bufencarb  (a 
mixture  consisting  of  25  percent  3-(l- 
ethylpropyl)  phenyl  mediylcarbamate 
and  75  percent  3-(l-methylbutyl)  phenyl 
methylcarbamate;  CAS  Reg.  No.  8086- 
36-9)  in  or  on  the  following  raw 
agricultural  commodities,  such 
tolerances  to  cover  residues  of  both 
diemical  components: 


Cofn.  fodd6r.. 


Gun,  lOfBOO 

Com,  Imtilkic. 

Cofn.gnin 

Rioa,  grain 

Rico,  8lnHv..«.». 


K-t^OMHR). 


Portspor 


0.05  (N) 
.05  (N) 
aS(N) 
jOS(N) 
.06  (N) 
.05  (N) 


7.  In  1 180.208,  by  revising  the 

introductory  text  to  read  as  follows: 


§  180,868   CliloramiMfi;  totarances  for 


Tolerances  are  estabUshed  for 
residues  of  the  herbicide  chloramben  ^3- 
amino-2,S-dichlorobenzoic  acid;  CAS 
Reg.  No.  133-ttM)  in  or  on  the  following 
raw  agricultural  oomniodities: 

&  Section  180.295  is  revised  to  read  as 
follows: 


f  180.295 


Tolerances  are  established  for 
residues  of  the  insecticide  crufomate  (2- 
chloro-4-(l,l- 

dimethyletliyl)phen]rlmethyl  mediyl- 
phosidiocamidate;  CAS  Reg.  No.  299-86- 
5)  and  its  metabolite  2-chloro-4-(l.l- 
dimethylethyl)  phenol  (calculated  as  the 
parent  compound)  in  or  on  the  following 
raw  agricultural  commodities: 


Cattle,  fat 

Cattle,  mbyp 
Cattle. 

Goats,  fat 

Goats,  fitrf^. 
Goats,  meat. 

Sfieep,  fat 

Sheep,  mbyp 
Sheep,  moit. 


Parts  per 

minion 


9.  Section  180.308  is  revised  to  read  as 
follows: 


§180.308    Ptrin^hea  sWiyI;  lolsrances  for 
residues. 

A  tolerance  of  0.02  part  per  miUion  is 
established  for  negligible  residues  of  the 
insecticide  pirimiphos-ethyl  [0,0- 
diethyl  0-[2-(diethylamino)-6-methyl-4- 
pyrimidinyl]  phosphorothioate;  CAS 
Reg.  No.  23505-41-1)  and  its  oxygen 
analog  diediyl  2-(diethylamino]-6- 
methyl-4-pyrimidinyl  phosphate  in  or  on 
the  raw  agricultural  commodify 
bananas. 

10.  Section  180.327  is  revised  to  read 
as  follows: 

§  180.327    Dinltraarine;  tolerances  for 


Tolerances  are  established  for 
residues  of  the  herbicide  dinitramine 
[N*,  Ar»-diethyl-2,4-dinitro-6- 
(trinuoroniethyl}-l,3-benzenediamine; 
CAS  Reg.  No.  29091-05-2)  in  or  on  the 
following  raw  agricultural  commodities: 


Beans,  dried 

Boons,  forage 

Beans,  gart>anzo 

Beans,  green 

Beans,  lima 


Parts  par 
million 


0.05  (N) 
.05  (N) 
.05  (N) 
.05  (N) 
.05  (N) 


I 
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COfnmodNios 


Baane,  vine  hay.. 
Cotlon,  foraQa..... 

Coitonsead 

LanlNs.~....._._.... 
Paanult.„ 


Paanuis,  toraga.. 


Paanuts,  hulls.. 
Paanuta,  Vina  hay.. 


Paas,  forage.. 
Soybeans.. 


Soybeans,  toraga . 
Sunflower  forage.. 
Sunflower  seed 


Paitspar       ACTION:  Final  rule. 


.OS(N) 
•05  (N) 
•OS(N) 
.05  (N) 
.06  (N) 
.05  (N) 
.05  (N) 
.05  (N) 
•05  (N) 
.05  (N) 
.05  (N) 
.05  (N) 
.05  (N) 
.05  (N) 


11.  In  i  180.366.  by  revising  the 
introductory  text  to  read  as  follows: 

S  180.366    Octl«noiM:totermctsfor 


Tolerances  are  established  for 
residues  of  the  fungicide  octhiUnone  (2- 
octyl-3(2H)-isothiazolone;  CAS  Reg.  No. 
26530-20-1)  in  or  on  the  following  raw 
agricultural  commodities  derived  from 
plants  grown  from  treated  seed:  , 

12.  In  S  180.406,  by  revising  the 
introductory  text  to  read  as  follows: 

§1M>.406    OimetMpin;  toterancM  for 


Tolerances  are  established  for 
residues  of  the  harvest  growth  regulant 
dimethipin  (2.3-dihydro-5.6-dimethyl-1.4- 
dithiin  1,1,4,4-tetraoxide;  CAS  Reg.  No. 
55290-64-7]  in  or  on  the  following  raw 
agricultural  commodities:  i 

13.  In  §  180.423.  by  revising  the 
introductory  text  to  read  as  follows: 

9180.423    Fanrktazon,  potassium  saN; 
tdsranoss  for  rssMuM. 

Tolerances  are  established  for  i 

residues  of  the  hybridizing  agent 
potassium  salt  of  fenridazon  (l-(4- 
chlorophenyl)-l,4-dihydnHS-methyl-4- 
oxo-3-pyridazinecarboxyIic  acid, 
potassium  salt;  CAS  Reg.  No.  83588-43- 
8}  in  or  on  the  following  raw  agricultural 
commodities:  i 

IFR  Doc  88-13810  Filed  0-21-88;  8:45  am] 
stUMQ  cooc  wae-so-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(My  Doefcet  Na  87-181;  RKi-5600] 

Radio  Broadcasting  Servteas;  Earl 
Park,  IN 

AOENCV:  Federal  Communications 
Commission. 


:  This  documoit  substitutes 
FM  Channel  251B1  for  Channel  2S2A  at 
Earl  Park.  Indiana,  and  modifies  the 
Qass  A  license  of  Station  WIBN(B4),  in 
response  to  a  petition  filed  by  IBN 
Broadcasting.  Inc.  With  this  action,  the 
proceeding  is  terminated. 
EFFECnve  OATC  July  15. 1988. 

FOM  RMTNBi  mramMTKNi  coirrAcr: 

Nancy  joyner.  Mass  Media  Bureau.  (202) 
634-e53a 

•UPPLBMMTARV  MFOMIATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-181. 
adopted  May  13. 1988.  and  released  June 
1, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230], 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

973J02   [AnMiMtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  under  Indiana 
by  revising  Channel  251B1  for  Channel 
252A  at  Earl  Pari(. 

Federal  Communications  Commission. 
Slave  Kamiaar, 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  8&-1401S  Filed  6-21-88;  8:45  am] 

SNJJNO  C(»E  S712-ei^ 


47  CFR  Part  73 

[MM  Docfctt  No.  87-34»;  RM-5679] 
Radio  Broadcasting  Servtcaa;  London, 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


•UMMARv:  This  document  allots  Channel 
223A  to  London.  Kentucky,  as  a  second 
.  FM  service,  at  the  request  of  Hughes- 
Moore  Associates,  Inc.  Coordinates  for 
Channel  ^A  are  37-07-46  and  84-06- 
00.  With  this  action,  this  proceeding  is 
terminated. 


datis:  Effective  July  15. 1088.  The 
window  period  for  filing  applications 
will  open  cm  July  18. 1988.  and  close  on 
August  17. 1988. 

ADomiS:  Federal  Communicati(Hi 
Commission.  Washington.  DC  20554. 
FON  FMrrHBI  INFOWMATION  CONTACT: 
Montrose  H.  Tyree.  Mass  Media  Bureau. 
(202)  634-663a 

SUFFLBMNTAIIV  MmMMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-349. 
adopted  April  25, 1988,  and  released 
May  31. 1968.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fivm  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800. 2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AutlMMity:  47  U.S.a  154. 303. 

§73.202    [AmMidsd] 

2.  Section  73.202(b],  of  the  Rules  is 
amended  for  London,  Kentucky,  by 
adding  Channel  223A. 

Federal  Communications  Commission. 

Stave  Kaminar. 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-14016  Filed  6-21-88;  8:45  am] 

SaXMO  COOE  STIt-OIHI 


47  CFR  Part  73 

[MM  Docket  Na  87-260;  RM-5728] 

Radio  Broadcasting  Ssrvtess;  ONvs 
Branch,  MS 

AOENCV:  Federal  Communications 
Commission. 

action:  Final  rule. 


:  This  document  allocates  FM 
Channel  239A  to  Olive  Branch, 
Mississippi,  as  that  community's  first 
FM  broadcast  service  in  response  to  a 
petition  filed  by  J.J.  Kirk.  There  is  a  site 
restriction  2.5  kilometers  northeast  of 
the  community.  The  coordinates  used 
for  the  allotment  of  Channel  239A  at 
Olive  Brandi  are  34-58-51  and  89-48-34. 
With  this  action,  this  proceeding  is 
terminated. 
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dates:  BSectme  lahr  IS.  1988;  Hm 

window  period  for  filing  af^bcMl&aoM 
will  open  on  J^y  18. 1988,  and  dose  on 
August  17,  Ifi 


row  WWfllM  iHWMIIUII  eOKTMT. 
Kathleen  Sch^iierie,  Mau  Media 
Bureau,  (202)  ^4-6530 
SUPPLEMBfTJli^  wreiMlATIOH.  This  is  a 
sununary  of  40  Coouiiistion's  Report 
and  Order,  MM  Docket  Ma  a7-28a 
adopted  Aprill  ^9. 1988.  and  released 
lune  1, 1988.  Itte  fiiil  text  of  tins 
Commission  dacision  is  available  for 
inspection  anc)  Copying  dnring  nonnal 
business  hourftiin  the  F€C  Dockets 
Branch  (Roonil  ^.  1919  M  Sbeet  NW., 
Washington.  0C.  Hie  complete  text  of 
this  decision  iti^  also  be  purchased 
from  the  ComWssion's  copy  contractors. 
International  iVansportatiaa  Senrioe. 
(202)  857-380a  2100  M  Street  NW..  Suite 
140,  Waahingltk  DC  20037. 

List  «r  Subject  in  47  CFS  Part  73 
Radiol 


PAItT73{ 


1.  The  authiMity  citation  for  Part  73 
continuet  to  re«d  as  follows: 


] 


:<7^&Cl54,»n. 

973.202    lAowndMl] 

2.  In  i  73.2oiljb).  the  Table  of  FM 
Allotments  under  Mississippi  is 
amended  by  aiJding  CSiannel  23gA  at 
Olive  Branch. 

Fedeial  Ominiitilcatioiu  Commiuion. 
SteMbaioM; 

Deputy  CUef.  PfUcyaadSuJes  Diviuoa. 
Mass  Media  Bimau. 

{FR  Hoc.  8ft-U8^  Filed  6nZl-8B:  M5  am] 
MiuHBOoaisnfkMi 

U 

«7CFRPart7|| 

[MM  OodiM  Nol  M^ITt  NM-SIST:  RII-5SS41 


NC 

I  Federal  Conununications 
Coninission. 

AcnOK  Final  ttile. 

I  i 

summary:  TUConmiarion.  at  die  joint 
raqoeat  of  Wiilaa  of  BeOiaven.  Incn 
licensee  orSt4ion  W)KA.  Oiannel 
266C2.  BellMVfii.  Nofdi  Carolina,  and 
Woolfimn  Bro^idcaating  Coiporatioa  of 
Wtlmhiglnn,  %.,  Hoensee  of  Station 
WWQQ-PU  0>«^  2WC2. 
Wihningtoii.  Nfrth  Carolina,  anbstitutes 
Channel  2e7Ct!for  Channel  268C2  at 
Wilanngtoa,  N^rth  Carolina,  and 
modifies  StettMi  WWQQ-FM's  license 
accordingly.  B  it  the  Second  Retort  and 
Onfer  in  tUa  I  riooeeding.  the 
Commission  sii>stituted  Channel  288C2 


for  Channel  ZBSA  at  Wilmington  and 
ordered  Winfss  to  amend  its  pending 
application  for  Station  WJKA  to  specify 
a  noo-oonflicting  transmitter  cite.  This 
action  permits  both  stationa  to  expand 
their  service  areas  and  provide 
increased  service  to  the  residents  in  the 
vicinity  of  their  respective  communities 
without  the  possible  delay  occasioned 
by  requiring  Station  WJKA  to  amend  its 
pending  application  to  specify  a  new 
transmitter  site.  riiantnJ  2B7C2  can  be 
allotted  to  Wilmiqgton  in  compliance 
with  the  Commission's  ndnimom 
distance  separation  requirements  with  a 
site  restriction  of  20l8  kikuneteis  (12.9 
miles)  soudi  to  accommodate 
Woolfson's  desired  transmitter  site.  The 
coordinates  for  this  a&itaent  are  Nortii 
Latitude  34-03-04  and  West  Longitude 
77-57-15.  With  this  action,  dds 
proceeding  is  terminated. 

HATE  July  15. 1988. 


ron  niHTHER  MFONHATioM  contact: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)634-053a 

summary  of  the  Commission's 
Memomndnn  Opinion  and  Order.  MM 
Dodcet  Na  8ar27.  adopted  April  27. 
198a  and  reieaaed  fane  1. 1988.  The  full 
text  of  this  Commission  decision  is 
available  for  inqiection  and  copying 
during  normal  buoness  hoius  in  the  FCC 
DockeU  Branch  (Room  230).  1919  M 
Street  NW..  Wasfai|«taa.  DC  The 
complete  text  of  diis  decision  may  also 
be  purchased  foam  the  Commission's 
copy  oontractor.  btematianal 
Transcription  Service,  (202)  8S7-3800, 
2100  M  Street  NW..  Soite  14a 
Washington.  DC  20037. 

List  of  SiAjeds  in  ^  CFR  FM  73 
Radiobroadcasting. 

1.  The  authorify  citation  for  Part  73 
continues  to  read  mm  follows: 

AiAsiSj  47  UAC  184.808. 

§73.202    [Amandadl 

2.  Section  7a2a2(b),  die  FM  Table  of 

Allotments  for  North  Carolina,  is 
amended  by  revising  the  entry  for 
Wihnington  by  deleting  Channel  2B6C2 
and  adding  Channel  2e7C2. 

Federal  Commmicatioiis  Cosaaissiao. 

Bradley  P.  Holmes. 

Chief,  PoUcyaadltuleeDivieioB,  Maaa  Media 
BunaiL 

[FR  Doc  W-14017  nied  S-Sl-BS;  &«6  aaij 
!sr»«Mi 


47CFRPsrt73 

[MM  Decfcal  NOk  S7-1SQ;  RM-SSIIl; 
6043] 


Tstovlslon  BrosdcasUng  Servics^  ; 
London  snd  Xsnis,  OH 

AOENCv:  Federal  Commimications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Randolph  H.  Millar,  allocates 
Channel  32  to  Xenia.  Ohio,  as  the 
communify's  first  local  television 
service,  baaed  on  its  laiger  population, 
and  denies  the  request  of  fooadcast 
Media  Services,  Incorporated,  to 
allocate  Channel  32  to  London,  Ohio,  as 
its  first  local  television  service.  Channel 
32  can  be  allocated  to  Xenia  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  wift  a  site  restriction  of 
33.4  Idlometefs  (20.7  miles)  east  The 
coordinates  for  this  allotnient  are  North 
Latitude  3»44>18  and  West  Longitode 
8&-32-M.  Canadian  concmrence  in  the 
allotment  has  been  received.  Xenia  is 
located  within  the  raiimmam  oo-diannel 
separatioa  distance  to  Qnaniiati  and 
Cdnmbus.  Ohfo.  "Hierefore,  fo  light  of 
the  Coaimission's  recent  beeae  on  die 
filing  of  appKcations  widdn  certain 
metropolitan  areas,  indnding  Gndnnati 
and  Columbus,  applicationa  for  use  of 
this  nhannft]  will  not  be  accepted  until 
furtiier  notice  is  given  by  the 
Commission.  With  this  action,  tfiis 
proceeding  is  tenninated. 

EFFECTIVE  OATC  July  IS,  1088. 

FOR  FURTNCR  MiPOHHATIOM  CONTACT: 
Leslie  K.  Shqiiro,  Mass  Media  Bureau. 
(202)  634-eS3a 

summary  of  the  Commission's  Repmt 
and  Order.  MM  Docket  No.  87-190, 
adopted  April  5, 1988,  and  released  June 
1, 198&  The  fall  text  of  this  Comnnssion 
dedaon  is  available  for  inflection  and 
copying  dning  normal  business  hours  in 
the  FCC  Dockets  Brandi  (Room  230), 
1919  M  Street  NW..  Washmgton.  DC 
Hie  complete  text  of  this  decision  may 
also  be  purchased  from  the  i 

Commission's  copy  contractor,     { 
International  Transcription  Service, 
(202)  857-3800, 2100  M  Street  NW.,  Suite 
14a  Washington.  DC  20037.  | 

List  of  Sub jeots  in  47  CFK  Fart  93 

Television  broadcasting. 

1.  The  authority  dtatiota  for  Part  73 
continues  to  read  as  follows: 

Aalbority:  47  U.S.C1S4, 301 
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S73.6M  (AiMiMtod) 

2.  Section  73.806(b),  the  TV  Table  of 
Allotments  for  Ohio  is  amended  by 
adding  the  following  entry.  Xenia. 
Channel  32. 

Federal  (Communications  Commission. 
St«v«  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
[FR  Doc  88-14018  Filed  &-21-88:  &45  am] 
MLUNQ  COK  sria^vM 


47CFRPart73 

[MM  OodMl  Na  87-243;  RW-5747] 

Radio  Broadcasting  SwviCM;  WbifleM, 
TX 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 


f.  This  document  substitutes 
Channel  249C2  for  Channel  24gA  at 
Winfield,  Texas,  and  modifies  the 
license  of  Station  KLSB(FM)  to  reflect 
the  higher  class  co-channel,  at  the 
request  of  Northeast  Texas 
Broadcasting,  Inc.  A  site  restriction  of 
14.0  kilometers  (&7  miles)  north  of  the 
city  is  required.  The  coordinates  are  33- 
17-39  and  95-06-15.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  date:  ]uly  15, 1988. 

FOR  FURTNER  INFORMATION  CONTACT 

Patricia  Rawlings,  (202)  634-«530. 

SUFPLEMENTARV  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-243, 
adopted  April  28, 1988,  and  released 
]une  1, 198a  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows:  { 

Authority:  47  U.S.C.  154,  303.  | 

$73,292    [AnMndM] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Texas,  by 


removing  Channel  249A  and  adding 
Channel  249C2  for  Winfield. 
Stova  KaaiiiMr. 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  88-13995  Filed  8-21-88;  8:45  am] 

ilUJNa  COOE  i7tl-0V« 


47CFRPart73 

(MM  DociMt  Na  87-411;  RM-68641 

Radio  Broadcasting  Sarvicaa; 
OwanaviNa.  MO 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
FM  Channel  237C2  for  Channel  237A  at 
Owensville,  Missouri,  as  that 
community's  first  wide  coverage  area 
broadcast  service,  in  response  to  a 
petition  filed  by  Owensville 
Communications  Company.  We  have 
also  authorized  the  modification  of 
petitioner's  permit  to  specify  Channel 
237C2  in  lieu  of  Channel  237A.  The 
coordinates  for  Channel  237C2  at 
Owensville  are  38-1S-22  and  91-32-04. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECnVI  DATE  July  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACH 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPFLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-411. 
adopted  April  25, 1988.  and  released 
June  1, 198&  The  fuU  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 303. 

{73.202    [AiMndad] 

2.  In  S  73.202(b).  the  Table  of  FM 
Allotments  under  Missouri  is  amended 
by  deleting  Channel  237A  and  adding 
Channel  237C2  at  Owensville,  Missouri. 


Federal  Communicationa  Commission. 


Deputy'Oiief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc  88-13988  nied  8-21-88;  8:45  am] 
Munn  cooc  nn^t-m 


INTERSTATE  COMMERCE 

49  CFR  Parts  1001  and  1002 

[Ex  Part*  Na  86  (6ub44)I 

ICC  FOIA  Fas  Sctwdula  Raviaion 

agency:  Interstate  Commerce 
Commission. 

action:  Final  Rule. 


ti  The  Commission  adopts  final 
rules  implementing  the  Freedom  of 
Information  Reform  Act  of  1986,  Pub.  L 
No.  99-67a  Sections  1801-1804. 100  Stat 
3207-48  (1986),  which  requires  it  to 
promulgate  a  new  uniform  schedule  of 
fees  and  guidelines  for  determining 
when  fees  should  be  waived  or  reduced. 

EFFECTIVE  DATE:  The  rules  are  effective 
July  22. 19e& 

FOR  FURTHER  INFORMATION  CONTACT: 

S.  Arnold  Smith.  (202)  275-7076.  [TDD 
for  hearing  impaired:  (202)  275-1721]. 

SUFFLBMENTARY  INFORMATION:  On  April 
24, 1987,  the  Commission  published  for 
public  comment  in  the  Federal  Re^ster 
at  52  FR  13686  an  interim  rule  revising 
its  fee  and  waiver  regulations  for 
processing  Freedom  of  Information 
(FOIA)  requests,  in  accordance  with  the 
Freedom  of  Information  Reform  Act  of 
1986. 

Comments  were  received  from  several 
parties  whose  principal  objections  were 
directed  at  a  fee  waiver  guidance  issued 
by  the  Department  of  Justice  to  all 
Federal  agencies.  The  Commission  has 
carefully  considered  these  submissions 
but  believes  that  its  final  rule  more  fiilly 
comports  with  the  statute  and  strikes  a 
reasonable  balance  between  the  pubUc 
and  commercial  interests  of  those 
seeking  information  firom  the 
government.  Similarly,  the  Commission 
believes  that  the  definitions  contained 
in  its  final  rule,  which  also  evoked 
comment,  are  consonant  with  both  the 
statute  and  OMB  policy  guidelines. 
Accordingly,  no  substantive  changes 
have  been  made  in  the  rule,  as 
proposed. 

Minor  editorial  revisions  were  made 
in  40  CFR  1001.4  to  conform  the 
Commission's  FOIA  rules  to  the  new  fee 
and  waiver  provisions  contained  in  49 
CFR  1002.1(f). 
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This  decisiQQ  will  not  significantly 
afifect  either  thie  quality  of  the  human 
enviromnent  or  energy  conservation. 
This  decision  also  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subject! 

49  CFR  Part  1001 

Freedom  of  kiformation. 
49  CFB  Part  ip02 

Fees,  Freedjoin  of  information. 

Decided:  June  15, 1988. 

By  the  Commiision,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissionera 
Sterrett,  Simmons,  and  Lamboley. 
Noreta  R.  McG4#, 
Secretary. 

Title  49  of  thp  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART1001— INSPECTION  OF 
RECORDS     j . 

1.  The  auth^Hty  citation  for  Part  1001 
is  revised  to  r^d: 

Authority:  5  IJJS.C.  552  and  40  U.S.C  10321. 

2.  Section  lODl.4  is  revised  to  read  as 
follows: 

fi  1001.4    RaqiMststobwpMtolhv 
racords  not  eonektofMl  puMe  wMlar  S 
U.8.C.S52. 

Requests  toiispect  records  other  than 
those  now  denned  to  be  of  a  public 
nature  shall  be  in  writing  and  addressed 
to  the  Freedom  of  Information  Officer. 
The  Fteedom  df  Information  Officer 
shall  determine  within  10  days  of  receipt 
of  a  request  (qxcepting  Saturdays, 
Sundays,  and  Itegal  public  holidays) 
whether  a  reqiiested  record  will  be 
made  availably.  If  the  Freedom  of 
Information  Offlcer  determines  that  a 
request  cannot  be  honored,  he  must 
inform  the  requesting  party  in  writing  of 
this  decision  a^d  such  letter  shall 
contain  a  detailed  explanation  of  why 
the  requested  piiaterial  cannot  be  made 
available  and  explain  to  the  requesting 
party  his  or  her  right  of  appeal.  If  the 
Freedom  of  Information  Officer  rules 
that  such  records  cannot  be  made 
available  bec^<ise  they  are  exempt 
under  the  provisions  of  5  U.S.C.  S52(b), 
an  appeal  from  such  ruling  may  be 
addressed  to  the  Chairman.  The 
Chairman's  d^ision  shall  be 
administrativdW  final  and  state  the 
specific  exem|»rion(s)  contained  in  5 
U.S.C.  552(b)  ij^lied  upon  for  denial. 
Such  an  appe^^  must  be  filed  within  30 
days  of  the  dakfe  of  the  Freedom  of 
Information  Officer's  letter.  The 
Chairman  sha|l  act  in  writing  on  such 


appeals  withii^ 


20  days  (excepting 


Saturdays.  Sundays,  and  legal  public 


r  ■ 

No.  120  /,  W,e)[faig34ayj  June  22.  1989  /  Rules  ./^^J^gMjUMjOnB        23399 

holidays)  of  receipt  of  any  appeal.  In  instead,  are  in  furtherance  of  scholarly 

unusual  circumstances,  as  set  forth  in  5  or  scientific  research. 
U.S.C.  552(a)(6)(B).  the  time  limit  may  be         (3)  Requesters  who  are 

extended,  by  written  notice  to  the  representatives  of  the  news  media 

person  making  the  particular  request.  (persons  actively  gathering  news  for  an 

setting  forth  the  reasons  for  such  entity  that  is  organized  and  operated  to 

extension,  for  no  more  than  10  working  publish  or  broadcast  news  to  the  pubUc) 

days.  If  the  appeal  is  denied,  the  will  be  assessed  only  for  the  cost  of 

Chauman's  order  shall  noUfy  the  duplication  (excluding  charges  for  the 

requesting  party  of  his  or  her  right  to  first  100  pages)  if  they  can  show  that 

judicial  review.  Charges  shall  be  made  their  request  is  not  made  for  a 

as  provided  for  in  {  1002.1(f)  of  this  commercial  use.  A  request  for  records 

chapter.  supporting  the  news  dissemination 

PART  1002— FEES  function  of  the  requester  shall  not  be 

"*  considered  a  request  for  a  commercial 

3.  The  authority  citation  for  49  CFR  "**• 

Part  1002  continues  to  read  as  follows:  (*)  All  other  requesters  will  be 

Authority:  5  U.S.C.  552(a)(4)(A).  5  U.S.C.  !!!!"!1/*h'  **l'**  TT"  ^l^\ 

553. 31  U.S  C  9701  and  «9  IJ.S.&  10321.  reasonable  direct  cost  of  searchmg  for 

and  dupucatmg  records  that  are 

4.  Section  1002.1(f)  is  revised  to  read  responsive  to  tfie  request  (excluding 
as  follows:  charges  for  the  first  100  pages  of 

{1002.1    FM.  for  r«eo«tto  .^rclu  r.«l«w.  ?"P"^u\'r»f  "**  ^^  ^"*  *^°  •^°""  °^ 

copying.  frUflctlon.  and  r1rt»d—fvte—.  "earcnumej. 
*****  (5)  All  requesters  must  reasonably 

rn  in.   (      r  u        •  j  describe  the  records  sought. 

(i)  The  fees  for  search,  review  and  ta^  tu- u     j       •      u      1   » 

copying  services  for  records  not  win  h^hV-tS  ™    "  i'"'^   ""^Z  '**' 

considered  public  under  the  Freedom  of  ufp,^i„^"^,Tl^™PJ°j:r^^^^ 

inf^mnofin..  A^  »—  —  t^ii^.  leveis  m  order  to  recoup  the  full, 

Infomation  Act  are  as  follows:  allowable  direct  costs  attributable  to 

(1)  When  records  are  sought  for  ^^4,  performance  of  these  functions, 
commereid  use.  requesters  will  be  They  are  as  follows: 

assessed  the  full  and  reasonable  direct 

costs  of  document  search,  review  and  p|"J ^-^ 

duplication.  A  "commercial  use"  request  Srr !;J? 

refers  to  a  request  from  or  on  behalf  of  r<i^  t  in 

one  who  seeics  information  for  a  use  or  fi<m  „ 8.05 

purpose  that  ftirthers  the  commercial,  GS-6.ZU Z.....~ZZZIZ""  a97 

trade,  or  profit  interests  of  the  requester  GS-7 ...... . 0.97 

or  the  person  on  whose  behalf  the  GS-8. iiJOi 

request  is  made.  GS-0 12.20 

(2)  When  records  are  not  sought  for  ^J°- ^^*^ 

commercial  use  and  a  request  is  made  ^Ii^ 17  as 

by  an  educational  or  noncommercial  r  q_i  q  *  -n  m 

A-B     1      ti.    ..  ..1  1  »j»^l3 Z1.03 

scientinc  institution,  requesters  will  be  GS-14 24.85 

assessed  only  for  the  cost  of  duplication  GS-15  and  over. .1...  29.23 

(excluding  charges  for  the  first  100  ,-»i-    ,     »      .    ^ 

pages).  The  term  "Educational  J^}  Th«  f««  f°'  electrostatic  copies 

Instihition"  refers  to  a  preschool  a  •*»*"  ^  **'  P"  ^^^^"  °^  '«8«'  '^  . 

pubUc  or  private  elementary  or  jwposure  with  a  minimum  charge  of 

secondary  school,  an  institution  of  **„. 

graduate  higher  education,  an  institution         W  ""»*  '«c  charged  for  ADP  data  is 

of  undergraduate  higher  education,  an  '**  ^°'^  "*  paragraph  (e)  of  tiiis  section, 
institution  of  professional  education,  (8)  If  the  cost  of  collecting  any  fee 

and  an  institution  of  vocational  would  be  equal  to  or  greater  than  the  fee 

education,  which  operates  a  program  of  itself,  it  will  not  be  assessed, 
scholarly  research.  The  term  (10)  A  fee  may  be  charged  for 

"noncommercial  scientific  institution"  searches  which  are  not  productive  and 

refers  to  an  institution  that  is  not  for  searches  for  records  or  those  parts  of 

operated  on  a  "commercial"  basis  and  records  which  subsequentiy  are 

that  is  operated  solely  for  the  purpose  of  determined  to  be  exempt  fit>m 

conducting  scientific  research  the  results  disclosure. 

of  whidi  are  not  intended  to  promote  (11)  Interest  charges  may  be  assessed 

any  particular  product  or  industry.  They  on  any  unpaid  bill  starting  on  31st  day 

must  show  that  their  request  is  following  the  day  on  which  the  billing 

authorized  by  and  under  the  auspices  of  was  sent,  at  the  rate  prescribed  in 

a  qualifying  histitution  and  the  records  Section  3717  of  Tide  31  U.S.C.  and  will 

are  not  sought  for  a  commercial  use  but,  accrue  from  the  date  of  the  billing.  The 
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Debt  Collection  Act  including 
disclosure  to  consumer  reporting 
agencies  and  the  use  of  collection 
agencies,  will  be  utilized  to  encourage 
pajrment  where  appropriate. 

(12)  If  search  chaiges  are  likely  to 
exceed  $25,  the  requester  will  be 
notified  of  the  estimated  fees  unless 
requester  willingness  to  pay  whatever 
fee  is  assessed  has  been  provided  in 
advance.  The  administrative  time  limits 
prescribed  in  5  U.S.C.  552(a)(e]  will  not 
begin  until  after  the  requester  agrees  in 
writing  to  accept  the  prospective 
charges. 

(13)  An  advance  payment  (before 
work  is  commenced  or  continued  on  a 
request)  may  be  required  if  the  chaiges 
are  likely  to  exceed  $250.  Requesters 
who  have  previously  failed  to  pay  a  fee 
charged  in  timely  fashion  (i.e.  within  30 
days  of  the  date  of  billing)  may  be 
required  first  to  pay  this  amount  plus 
any  applicable  interest  (or  demonstrate 
that  the  fee  has  been  paid)  and  then 
make  an  advance  payment  of  the  full 
amoimt  of  the  estimated  fee  before  the 
new  or  pending  request  is  processed. 
The  administrative  time  limits 
prescribed  in  5  U.S.C.  552(a)(6)  also  will 
not  begin  until  after  a  requester  has 
complied  with  this  provision. 

(14)  Documents  shall  be  furnished 
without  any  charge  or  at  a  chatge 
reduced  below  the  fees  set  forth  above  if 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester.  The  following  six  factors 
will  be  employed  in  determining  when 
such  fees  shall  be  waived  or  reduced: 

(i)  The  subject  of  the  request:  Whether 
the  subject  of  the  requester  records 
concerns  "the  operations  or  activities  of 
the  government"; 

(ii)  The  informative  value  of  the  I 

information  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute"  to 
an  understanding  of  government 
operations  or  activities; 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure:  Whether  disclosure  of  the 
requested  information  tvill  contribute  to 
"public  understanding"; 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public         ' 
understanding  of  govenunent  operations 
or  activities; 

(v)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 


requester  has  a  commercial  interest  that 
wcnild  be  furthered  by  the  requested 
disclosure;  and,  if  so 

(vi)  The  primary  interest  in  disclosure: 
whether  the  magnitude  of  the  identified 
conunercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  "primarily  in  the 
commercial  interest  of  the  requester." 
This  fee  waiver  and  reduction  provision 
will  be  implemented  in  accordance  with 
guidelines  issued  by  the  U.S. 
Department  of  Justice  on  April  2, 1987 
and  entitled  "New  FOIA  Fee  Waiver 
Policy  Guidance."  A  copy  of  these 
guidelines  may  be  inspected  or  obtained 
fit)m  the  ICC's  Freedom  of  Information 
Office,  12th  ft  Constitution  Avenue  NW.. 
Room  3132,  Washington.  DC  20423. 

[FR  Ooc.  eS-14007  Filed  6-21-88: 8:46  am] 

BltXINQ  COOC  703S41-M 

49  CFR  Parts  1071  and  1072 
lEx  Parte  Na  467] 

Exemption  of  Water  Carrier 


AQENCV:  Interstate  Commerce 

Commission. 

action:  Final  rule. 

summary:  Under  the  exemption 
provisions  of  49  U.S.C.  10544,  the 
Commission  revises  49  CFR  Part  1071 
and  removes  49  CFR  Part  1072.  to 
exempt  from  regulation:  Water  carrier 
transportation  by  small  craft;  water 
carrier  transportation  of  passengers 
between  places  in  the  United  States 
through  foreign  ports;  water  contract 
carrier  leasing  of  vessels  to  private 
water  carriers;  and  water  carrier 
transportation  of  property  owned  by  a 
person  owning  substantially  all  of  tihe 
voting  stock  of  the  carrier.  Continued 
regulation  of  these  water  carrier 
operations  is  unnecessary  under  the 
statute  and  not  required  by  the  National 
Transportation  Policy. 

The  proposed  rule  (52  FR  13729,  April 
24, 1987)  exempting  water  carrier 
transportation  of  property  owned  by  a 
person  owning  substantiaUy  all  of  the 
voting  stock  of  the  carrier  has  been 
modified  by  addition  of  the  words 
"certificate  of  exemption"  to  the  heading 
clearly  to  reflect  that  the  rule 
implements  the  statutory  requirements 
for  such  a  certificate. 

Since  the  Commission  received  no 
specific  requests  to  exempt  water 
contract  carrier  transportation  that  is 
noncompetitive  with  that  provided  by 
common  carriers  because  of  the  inherent 


nature  of  the  commodities,  tfaev  need  for 
special  equipment  or  their  shipment  in 
bulk,  no  additional  exemptions  have 
been  added  to  fi  lOTlJL  However,  the 
Commission  will  consider  future 
requests  to  reopen  this  proceeding  to 
expand  the  scope  of  that  Part  Part  1071 
has  also  been  updated  to  reflect  the 
recodification  of  the  Interstate 
Commerce  Act. 

EFFECnvE  DATE:  This  decision  will  be 
effective  on  July  22,  ig8& 

FOM  RHITHEII INRMMATMN  CONTACT: 

Andrew  J.  Nosacek  (202J  275-1712 

or 
Richard  B.  Felder  (202)  275-7291 
[TDD  for  hearing  impaired:  (202)  275- 
1721]. 

SUPPLEMENTARY  JNRMMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  decision  write  to  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate   i 
Commerce  Commission  Building,         \ 
Washington,  DC  20423,  or  call  (202)  289- 
4357/4359,  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts.  Inc.,  in  Room 
2229  at  Commission  Headquarters). 

Regulatory  FlexiUlity 

We  certify  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Any  impact  will  be  beneficial  since 
small  businesses  will  be  relieved  from 
otherwise  ai^licable  regulatory 
requirements. 

Energy  and  Environment 

This  action  will  not  si^ficantly  affect 
either  the  quality  of  the  human 
environment  or  die  conservation  of 
energy  resources. 

List  of  SubjecU  in  48  CFR  Parts  1071  and 
1872. 

Maritime  carriers. 

Decided:  June  14. 1088. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chainnan  Andre,  Coramiamonera 
Sterrelt  Sinunons.  and  Lamimley. 
Commissioner  Simmons  diasented  with  a 
separate  expression. 
Noreta  R.  McGw. 
Secretary. 

Titie  49,  Parts  1071  and  1072  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

1.  Part  1071  is  revised  to  read  as 
follows: 
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PART  1071-EXBMPTION  OF  WATER 
CARRIER  OPERATIONS 


>PERATI( 


Sec. 

1071.1  Vessel  leasing. 

1071.2  Towage  ofjloating  objects.        ' 

1071.3  Passenger  transportation  through 
foreign  ports. 

1071.4  Certiflcate  Qf  exemption — 
transportation  of  property  of  a  person 
owming  substantially  all  of  the  carrier's 
voting  stock. 

Authority:  49  U.S.C.  10101, 10321.  and 
10544.andSU.S.di53. 

§1071.1    VMsel  Iwsing. 

Leases  or  charters  entered  into  by 
contract  carriers  by  water  and  persons 
that  are  not  carriers  are  exempt  from 
Chapter  105,  Sub^apter  III.  of  Title  49, 
Subtitle  IV.  U.S.  Code,  to  the  extent  the 
lease  or  charter  ia  used  to  transport  the 
person's  own  property. 

§1071.2    Towagel  Of  floating  objects. 

Transportation  by  contract  carriers  of 
empty  vessels  to  and  from  shipyards, 
floating  objects  Sttch  as  derricks, 
dredges,  tanks,  cjaissons,  pontoons,  and 
other  floating  objects,  other  than  logs 
and  pilings  in  raftlB,  of  varying  shapes, 
sizes,  and  drafts  I  which  are  not  designed 
or  used  for  the  catrying  of  passengers 
and  property,  is  ^empt  from  the 
requirements  of  Chapter  105,  Subchapter 
III,  of  Tide  49,  S^title  IV.  U.S.  Code. 

§1071.3    PaasenfOr  transportation 
through  foraign  ports. 

Water  carriers  engaged  in 
transportation  of  passengers  between 
places  in  the  United  States  through  a 
foreign  port  are  exempt  from  the 
jurisdiction  of  the  Interstate  Commerce 
Commission  under  Chapter  105, 
Subchapter  III,  of  title  49,  Subtitle  IV. 
U.S.  Code.  I 

§1071.4    Cartiflcfieofoxsinption- 
tranaportation  of  proparty  of  a  paraon 
owning  aulMtantiaiy  aH  of  ttM  carrlor'a 
voting  stodt. 

A  wjater  carrier  transporting  only  the 
property  of  a  peitaon  owning  80  percent 
or  more  of  the  voting  stock  of  the  carrier 
is  exempt  from  wb  jurisdiction  of  the 
Interstate  Commerce  Commission  under 
Chapter  105,  Subchapter  III,  of  Title  49, 
Subtitle  IV,  U.S.  Code. 

PART  1072-(RlikllOVED] 

2.  Part  1072  is  removed. 
(FR  Doc.  88-14006  Filed  8-21-88;  8:45am] 
aiUJNQ  CODE  703S-01-«i 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

S0CFRPart672 
[Docic«tNo.7114«-a001] 

Groundfish  of  the  GuH  of  Alaska 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  inseason  adjustment. 

summary:  NOAA  announces  the 
reapportionment  of  surplus  pollock  from 
domestic  annual  processing  (DAP)  to 
joint  venture  processing  (JVP)  under 
provisions  of  the  Fishery  Management 
Plan  for  the  Groundfish  of  the  Gulf  of 
Alaska  (FMP).  This  action  is  necessary 
to  make  available  to  joint  venture 
operations  pollock  determined  to  be 
surplus  to  domestic  processing  needs.  It 
is  intended  to  assiu«  optimimi  use  of 
grotmdfish  in  the  Gulf  of  Alaska. 
dates:  Effective  June  17. 1988. 
Comments  will  be  accepted  through  July 
5.1988. 

ADDRESS:  Comments  should  be  mailed 
to  James  W.  Brooks.  Acting  Director, 
Alaska  Region,  National  Marine 
Fisheries  Service,  P.O.  Box  21668, 
Juneau,  AK  99802,  or  be  delivered  to 
Room  453,  Federal  Building,  709  West 
Ninth  Street,  Jimeau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  E.  Smoker  (Fishery  Management 
Biologist,  NMFS),  907-566-7230. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 

(Magnuson  Act).  Regulations      

implementing  the  FMP  are  at  50  CFR 
Part  672.  Section  672.20(a)  of  the 
regulations  establishes  an  optimum 
yield  range  of  116,000-800,000  metric 
tons  (mt)  for  all  groundfish  species  in 
the  Gulf  of  Alaska.  Total  allowable 
catches  (TACs)  for  each  target 
groundfish  species  and  species  group 
are  specified  annually.  For  1988,  TACs 
were  established  for  each  of  the  target 
groimdfish  species  and  species  groups. 
Those  TACs  were,  in  turn,  apportioned 
among  regulatory  areas  and  districts 
and  between  DAP  and  JVP. 

The  initial  apportionment  between 
DAP  and  JVP  for  1988  was  based  on  the 
projected  needs  of  DAP  as  determined 
by  the  Director,  Alaska  Region  (RD), 
through  an  October  1987  siuvey  of 
fishermen  and  processors.  Based  on  the 
results  of  that  survey  and  a 
recommendation  of  the  North  Pacific 
Fishery  Management  Council,  the 
Secretary  apportioned  to  DAP  in 


Western/Central  Regulatory  Area  90.000 
mt  of  pollock  (53  FR  89a  January  14, 
1988).  As  this  amount  constituted  the 
entire  TAC  for  pollock,  none  remained 
to  be  apportioned  to  JVP.  Further,  a 
prohibited  species  catch  limit  of  100  mt 
was  established  for  joint  venture 
fisheries  since  pollock  was  determined 
to  be  fully  utilized  by  U.S.  fishermen 
delivering  to  U.S.  processors. 

In  early  April  1988,  the  Regional 
Director  again  surveyed  domestic 
processors  to  assess  their  processing 
needs.  That  survey,  completed  on  May 
6,  indicated  that  domestic  processing 
needs  in  1988  would  be  about  97,000  mt 
The  Regional  Director,  however,  in 
analyzing  the  survey  results,  determined 
that  domestic  processing  needs  might  be 
only  68,000  mt.  Due  to  the  uncertainty  in 
how  much  domestic  processing  needs 
might  actually  be,  the  Regional  Director 
intends  to  survey  domestic  processors 
again  during  July  1988.  Nonetheless,  he 
has  determined  that  domestic 
processors  will  not  need  500  mt  of  the 
current  amount  of  DAP.  Under 
S  672.20(d)(2),  the  Secretary  is 
reapportioning  500  mt  of  that  surplus  to 
joint  venture  processing,  thereby 
removing  pollock  from  its  previous 
designation  as  a  prohibited  species. 

The  Assistant  Administrator  for 
Fisheries  finds  for  good  cause  that  it  is 
impractical  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
comment.  Immediate  effectiveness  of 
this  notice  is  necessary  to  allow  joint 
venture  fishermen  to  retain  pollock  as 
bycatch  while  fishing  for  other 
groundfish  species.  However,  interested 
persons  are  invited  to  submit  comments 
in  writing  to  the  address  above  for  15 
days  after  the  effective  date  of  this 
notice.  The  Secretarj'  will  consider  all 
timely  comments  and  may  modify  an 
apportionment  that  has  been  made 
previously  and  will  publish  responses  to 
those  comments  in  the  Federal  Register 
as  soon  as  is  practicable. 

Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  675.20(b)  and 
complies  with  Executive  Order  12291. 

list  of  Subjects  in  50  CFR  Patt  672 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  June  17, 1988. 
Rkliard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 
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Tabi^  1  .--Guu"  OF  ALASiuk  Reapportionments  OF  Pollock  Between  DAP  AND  JVP 

(Al  wiiuM  are  in  imMc  kMs] 


Pollock  (Wastam/CanlraO^ 
TAC=90.000 


Total  (TAC=2e0.996). 


DAP- 
JVP... 
OAP- 
JVP... 


Currant 


90,000 
0 

241,206 
19,660 


TKlB  Action 


-900 

•l-SOO 
-500 

+500 


89,500 
500 

240,786 
20.150 


[FR  Doc.  88-6-17  Piled  6-17-88;  4:50  pm] 

■HXMO  CODE  S$10-a»4l 


50  CFR  Part  672 
(Docket  Na  71146-M01] 

GroundfWi  of  ttw  GuN  of  Alaska 

AOENCV:  National  Marine  Hsheries 
Service  (NMFS).  NOAA.  Commerce. 
AcnoNc  Notice  of  closure. 


:  Hie  Director,  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined  that  tiie  portion  of  die  total 
allowable  catch  (TAG)  of  sablefish 
allocated  to  trawl  gear  in  the  West 
Yakutat  District  of  the  Gulf  of  Alaska 
has  been  taken.  Retention  of  sablefish 
by  trawl  vessels  fishing  in  the  West 
Yakutat  District  of  the  Eastern 
Regulatory  Area  after  12:00  noon  on 
lune  18, 1968,  is  therefore  prohibited. 
This  action  is  necessary  to  limit  the 
trawl  harvest  of  sablefish  in  the  West 
Yakutat  District  to  the  allocatioo  as 
established  in  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP). 

DATES:  This  notice  is  effective  at  noon, 
Alaska  Daylight  Time.  (ADT),  June  18. 
until  midnight  Alaska  Standani  Time 
(AST)  December  31,  WBS.  Public 
comments  are  invited  on  this  closure 
until  July  5. 1988. 

AOORESSES:  Comments  should  be 
addressed  to  James  W.  Brooks,  Acting 
Director,  Alaska  Re^on,  National 
Marine  Fisheries  Service,  P.O.  Box 
21668.  Juneau.  Alaska  99802.  During  the 
15-day  comment  period,  the  data  upon 
which  this  notice  is  based  will  be 
available  for  public  inspection  during 
business  hours  (8:00  a.m.  to  4:30  pan., 
Monday  through  Friday)  at  the  Alaska 
Regional  Office.  NMFS.  Federal 
Building,  Room  453. 709  West  Ninth  , 
Street.  Juneau,  Alaska.  j 

FOR  FURTHER  HIFOIWIATION  CONTACT: 

Janet  E.  Smoker  (Fishery  Management 
Biologist,  NMFS),  907-586-723a 
SUPPLEMENTARY  INFORMATION:  The  FMP 
governs  the  groundfish  fisbeary  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
Regulations  implementing  the  FMP  are 
at  50  CFR  Part  672.  Section  672.2  of  the 
regulations  defines  the  Western,  Central 


and  Eastern  Regulatory  Areas  in  tfie 
Gulf  of  Alaska.  This  section  also  defines 
the  regulatory  districts  of  the  Eastern 
Regulatory  area,  one  of  which  is  the 
West  Yakutat  District  Under  the 
procedure  set  &»th  at  §  e72J20(a).  1988 
TACs  were  established  for  each  of  the 
groundfish  species,  which  were  then 
apportioned  among  the  regulatory  areas 
or  districts.  One  of  the  species  is 
sablefish,  for  which  the  1988  TAG  in  the 
West  Yakutat  District  is  4.900  mt  (53  FR 
890.  January  14, 1988). 

Section  672.24(b)(1)  restricts  the  trawl 
catch  of  sablefish  in  the  Eastern 
Regulatory  Area  to  5  percent  of  the 
TAG.  The  Eastern  Regulatory  Area  is 
divided  into  two  districts,  one  of  which 
is  the  West  Yakutat  District;  5  percent  of 
the  TAG  in  this  district  is  240  mt  Under 
§  672.24(bH3)(ii),  if  the  share  of  ttie 
sablefish  TAG  assigned  to  any  type  of 
gear  for  uiy  area  or  district  is  reached, 
furthCT  catdies  of  sablefish  must  be 
treated  as  prohibited  species  by  persons 
using  that  type  of  gear  for  the  remainder 
of  the  year. 

Sablefish  have  been  caught 
inddentaily  by  vessels  using  trawl  gear 
while  fishing  for  other  groundfish 
species.  The  240  mt  amount  allocated  to 
trawl  gear  has  been  reached.  Further 
catches  by  trawl  gear  must  be  treated  as 
prohibited  species  after  12:00  noon, 
ADT,  on  JwiiB  18. 1988  imder 
9  672.24(bU3)(u). 

This  dowtfe  will  be  effective  when 
this  notice  is  filed  for  puUic  inflection 
with  the  Office  of  the  Federal  Register. 
Under  {  672.22(bX2),  public  commenta 
on  this  notice  may  be  submitted  to  the 
Regional  Director  at  the  address  above 
for  15  days  following  ita  effective  date.  If 
comments  are  received,  the  necessity  of 
this  closure  will  be  reconsidered  and  a 
subsequent  notice  will  be  published  in 
the  Federal  Register,  either  confirming 
this  closure's  continued  effect 
modifying  it  or  rescinding  it 

Classificatfcm 

Allocation  of  the  sablefish  resource 
between  hook-and-line  and  trawl  gear  in 
the  West  Yakutat  District  and  the 
continued  health  of  all  componenta  of 
the  sablefish  fishery  will  be  Jeopardized 
unless  this  notice  takes  effect  promptly. 
Therefore.  NOAA  finds  for  good  cause 
that  prior  opportunity  for  public 
comment  on  this  notice  is  contrary  to 


the  public  interest  and  ita  effective  date 

should  not  be  delayed.  This  action  is 

taken  under  ||  672.22  and  672.24  and  is 

in  compliance  with  Executive  Order 

12291. 

list  of  Subjecto  in  50  CFR  Part  STZ 

Fisheries.  Reporting  and 
recordkeeping  requirementa. 

Dated:  Jane  17, 19e& 
RidwdiLStteafar. 

DindorofOffioBofFidmiae,  Conservatioa 
andhlonagement,  NatioaaJ  Marine  fisheries 
Service. 
(FR  Doc.  88-14066  Filed  6-17-88;  4:53  pm] 


SO  CFR  Part  875 
(DockttNa  71147- 


1 

Qroundflah  of  tlia  Boring  Saa  and 
AlautianMandsArwi 


n  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  inseason  adjustment 


r:  NOAA  announces  the 
apportionment  of  amounta  of  Alaska 
groundfish  to  the  joint  venture 
processing  (JVP)  portion  of  the  domestic 
annual  harvest  (DAH)  imder  provisions 
of  the  Fishery  Management  Plan  for  the 
Groundfish  Rshery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP). 
Groundfish  are  apporttoned  according  to 
the  regulations  implementing  the  FMP. 
The  intent  of  this  action  is  to  assure 
optimimi  use  of  these  groundfish  by 
allowing  domestic  fisheries  to  proceed 
without  interruption. 
DATES:  Effective  June  17, 19ea 
Commenta  will  be  acc^ted  throng  July 
5,1988. 

ADDRESS!  Commenta  should  be  mailed 
to  James  W.  Bnx^,  Acting  Director, 
Alaska  Region,  National  Marine 
Fisheries  Service,  P.O.  Box  1888,  Juneau, 
AK  99802,  or  be  deUvered  to  Reran  453, 
Federal  Building,  700  West  Ninth  Street 
Juneau.  Alaska. 

FOR  FURTHER  INFORMATION  contact: 
Janet  E.  Smoker  (Fish«y  Management 
Biologist  NMFS).  907-586-723a 
SUPPLOKNTART  WPORMATION.  The  FMP 
governs  the  groundfish  fisheiy  in  the 
exclusive  economic  zone  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
developed  by  the  North  Pacific  Fishery 
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Management  diiundl  (Council)  and 
implemented  liMrules  appearing  at  450 
CFR  611.93  and  part  S7S.  The  total 
allowable  catcbi  (TAG)  for  various 
groundfish  spedes  are  apportioned 
initially  aaMngi  DAH,  reserve*,  and  the 
total  aUowabla  level  of  foreign  fishing 
(TALFF).  The  MMTve  amount,  in  turn,  is 
to  be  apportioiUd  to  DAH  aoid/OT 
TALFF  during  ike  fishii^  year,  under  SO 
CFR  eil.93(c)  i^  e7&aO(b).  As  soon  as 
practicable  iJter  ^»ril  1.  June  1,  August 
1  and  on  sudi  mm  dates  as  are 
necessary  die  Secretary  of  Coouneroe 
app<Mrtions  to  DAH  and/or  TALFF  all  or 
part  of  the  rescMva  diat  he  finds  wai  be 
harvested  by  liJR,  vessels  during  the 
remainder  of  tlM  year,  except  that  part 
or  all  irfthe  reii^rve  may  be  widdield  if 
an  apportiocmeiit  would  advfssely 
affect  the  conservation  of  groundfish 
resources  or  piiijhibited  spedes. 

The  initial  sp^cations  of  DAP  for 
1988  were  basM  on  die  projected  needs 
of  the  U.8i  pro^^ssfaig  industry  as 
assessed  by  a  ^H  survey  sent  fay  die 
Director.  AlariM  Region.  FAffS 


Aiaski 


(Regional  Director),  to  fishermen  and 
processors  in  October  1987.  After  fifteen 
percent  of  the  Bering  Sea  and  Aleutian 
Islands  (BSA)  total  allowable  catch 
(TAG)  was  placed  in  the  non-spedfic 
reserve,  as  required  at  50  CFR 
675.20(a)(3),  die  initial  specifications  for 
DAP  were  detennined.  and  the 
remaining  amounts  ivere  provided  to 
joint  venture  processing  (JVF)  (53  FR 
894.  January  14. 1988).  No  faritial 
spedfication  was  provided  for  TALfF 
faiiBcause  DAH  requirements  exceeded 
dieTAC 

On  January  14.  JVP  was  supplemented 
by  804  mt  of  the  non-spedfic  reserve  to 
provide  necessary  bycatch  of  Greenland 
turbot.  Pacffic  Ocean  perch,  rodkfirii. 
sablefish,  and  squid.  On  April  14  (53  FR 
12772.  April  19, 1988).  JVP  was 
supplemented  by  24,000  mt  of  the  non- 
specific reserve  to  provide  additional 
amomits  ot  yrilowfin  sole,  "other 
flatfish,"  ai^  Pacific  ood  in  order  to 
allow  JVP  operations  to  continue 
without  interruption.  At  its  April 
meeting,  the  Coundl  recomnMnded  that 


the  Regional  Director  sapplemeat  the 
JVP  fw  pollock  in  the  BotegSea  by 
lOaoOO  mt  On  May  S  (53  FR  16552.  May 
10, 1986).  JVP  was  supplemented  by 
1354)30  mt  of  the  non-specific  reserve  to 
provide  the  recommended  amount  of 
pollodc  and  necessary  l^catch  amoimts 
of  Greenland  bvbot  "odicr  flatfish." 
Pacific  cod.  and  "other  spedes." 

In  early  Aprd.  die  Regional  Director 
sent  another  survey  to  DAP  processors 
to  determine  whedier  die  responses  to 
the  hdtial  survey  were  still  valid.  That 
survey  was  oompleted  on  May  6.  The 
results  of  a  thorou^  evaluation  of 
survey  returns  by  NMFS  Regional  Office 
staff  indicated  that  for  certain  species 
DAP  amounts  were  excess  to  DAP 
needs  in  1988,  while  for  odier  spedes 
DAP  amounts  could  require 
supplementation.  On  May  20  (53  FR 
19303,  May  25. 1988)  JVP  was 
supplemented  by  964)00  mt  (rf  the  non- 
spedfic  reserve,  and  DAP  was 
supplemented  by  104)00  mt  of  the  non- 
spedfic  reserve. 


Table  1.— Bering  Sea/ Aleutians  Reapportionments  of  TAG 
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The  following  actions  are  taken  by 
this  notice  to  rilpportion  groundfish 
from  the  non-spfcific  reserve  to  BSA 
fisheries. 

To  die  BSA 

In  the  Aleuti^  Islands  subarea, 
dozen  US.  catcher  boats  delivering  fish 
to  eight  foreign  processors  are 
conducting  directed  fisheries  on  pollock: 
another  six  U.S.  catcher  boats  delivering 
fish  to  four  forf^  processors  are 
beginning  dire<^  fisheries  on  Adca 
mackerel  and  ^tidpate  high  bycatdi 
At  current  and 
catch  rates,  the 
leutian  Islands  subarea 
taken  by  late  June, 
catch  of  Aleutian 
Islands  subare^iptdlock  (980  mt)  is  only 
24  percent  of  Itk  4.180  mt  DAP  quota.  In 
1987,  the  DAP  Utdi  was  only  249  mt  or 
3  percent  of  its  7,210  mt  quota.  An  NMFS 
industry  survey  indicated  that  DAP 
could  possibly  inquire  supplementation 
by  up  to  2,800 1^  in  198&  The  acceptable 
biological  catch:  (ABC)  of  Aleutian 


amounts  of 
antidpated 
current  JVP  of 
pollock  couk) 
Thecuirent 


Islands  subarea  pollodc  is  1604100  mt  so 
if  DAP  suiq>lementation  is  reqiihed, 
additional  amounts  could  be  made 
available  from  the  non-qiedfic  reserve 
without  concern  about  overfishing. 
Therefore,  6,750  mt  (tf  the  nonspecific 
reserve  is  transfiBtied  to  the  JVP  for 
Aleutian  Island  subarea  pollodc 

Joint  venture  fisheries  have 
encountered  unexpectedly  h^ 
bycatdies  of  Greenland  tuibot  In  order 
to  provide  bycatch  for  ongoing  joint 
venture  fisheries,  20  mt  of  the 
nonspecific  reserve  is  transferred  to  the 
JVP  for  Oeenland  turbot 

These  amKirtionments  %viU  not  result 
in  overfishhig  of  Aleutian  Islands 
subarea  pollock  or  Greenland  turbot 
stocks,  as  in  each  case  die  resulting 
species  TAG  is  less  dian  its  ABC. 

Clasaificatioa 

This  action  is  taken  under  the 
authority  of  50  CFR  675.20(b)  and 
complies  with  Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries  finds  for  good  cause  that  it  is 


impractical  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
comment.  Immediate  effectiveness  of 
this  notice  is  necessary  to  benefit 
domestic  fishermen  who  otherwise 
would  have  to  forego  substantial 
amounts  of  other  groundfish  species  if 
fishing  were  closed  as  a  result  of 
achieving  previously  qiedfied  JVP 
amounts.  However,  interested  persons 
are  invited  to  submit  comments  in 
writing  to  the  address  above  for  15  days 
after  Ae  effective  date  of  this  notice. 

List  of  Subjects  fai  50  CFR  Fait  875 

Fish,  Rsheries,  Reportiiig  and 
recordkeeping  requirements. 
Authority:  18  U.S.C.  1801  et  seq. 

Dated:  lone  17, 1988. 
RkhudH-SdMrfSr. 

Director  of  Offhe  ofPiaheriea  CooservaUon 
and  ManagemenL  National  Marine  Pisheriea 
Service. 

(PR  Doc.  88-14084  Filed  6-17-88;  5:06  pm) 
BRisn  oooE  wio-aa-« 
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FwienI  Ragistar 

Vol.  53.  Na  120 
Wednesday,  June  22.  1968 


TWs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubKc  of  the 
proposed  issuance  of  njles  and 
regiiations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mie 
malcing  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariceting  Service 

7  CFR  Part  958 

[AIIS-FV-«»^)52PR] 

Onions  Grown  in  Certain  Designated 
Counties  in  Idaho  and  Malheur  County, 
OR;  Proposed  Amendment  to  Handling 
Regulation  i . 

agency:  Agriculhiral  Marketing  Service, 
USDA. 

AcnOM:  Proposed  rule.  - 

WHaunv:  This  proposed  rule  would 
require  persons  who  handle  onions  *^ 
under  Mariceting  Order  No.  958  to  mark 
containers  of  U.S.  Commercial  grade 
onions  with  the  grade.  The  rule  would 
also  specifically  list  "U.S.  Commercial" 
as  a  grade  which  may  be  shipped  by 
such  handler.  These  changes  are 
necessary  in  order  to  identify  shipments 
of  U.S.  Commercial  grade  onions,  to 
improve  the  mariceting  of  onions,  and  to 
clarify  the  application  of  current  grade 
requirements. 

DATE  Comments  must  be  received  by 
luly  22, 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  should  be  sent 
to  the  Docket  Cleric  Fruit  and  Vegetable 
Division,  AMS.  USDA,  P.O.  Box  96456, 
Room  208&-S,  Washington,  DC  20090- 
6456.  Three  copies  of  all  written  material 
shall  be  submitted,  and  they  will  be 
made  available  for  public  inspection  at 
the  office  of  the  Docket  Clerk  during 
regular  business  hours.  All  comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Matthews,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456.  Room  2525-S,  Washington. 
DC  20090-6456,  telephone:  (202)  447- 
2431. 


SUPPLEMENTARY  INPORMATION:  This  rule 

is  proposed  under  Mariceting  Order  No. 
958  (7  CFR  Part  958],  n^ating  the 
handling' of  onions  grown  in  certain 
designated  counties  in  Idaho  and 
Malheur  Counfy,  Oregon.  Tim  order  is 
authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  [7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  fordi  in 
the  Regulatory  Flexibilify  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities. 

llie  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brou^t  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entify 
orientation  and  compatibilify. 

There  are  approximately  20  handlers 
of  Idaho-Eastern  Oregon  onions  subject 
to  regulations  under  this  marketing 
order,  and  approximately  360  onion 
producers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  [13  CFR  121.2] 
as  those  having  aimual  gross  revenues 
for  the  last  three  years  of  less  than 
$500,000  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,00a 
The  majority  of  handlers  and  producers 
of  Idaho-Eastern  Oregon  onions  may  be 
classified  as  small  entities. 

The  handling  requirements  for  Idaho- 
Eastern  Oregon  onions  are  specified  in 
8  958.328  [47  FR  32919  July  30. 1982)  as 
amended  at  49  FR  31257  (August  6. 1984) 
and  50  FR  50157  (December  9. 1985]]. 
That  regulation  establishes  grade  and 
size  requirements  for  each  of  the  three 
types  of  onions  grown  in  the  production 
area— white,  red.  and  all  other  varieties, 
principally  yellow  varieties.  Yellow 
varieties  comprise  the  vast  majority  of 
fi«sh  market  shipments,  accounting  for 
approximately  90  percent  of  this 
season's  total  to  date.  The  remaining  10 


percent  of  fresh  movement  is  divided 
about  evenly  between  white  apd  red 
varieties. 

for  each  of  the  varieties,  the 
regulation  «stabii8hiet  that  no  person 
may  handle  any  (mions  which  do  not 
meet  the  minimum  grade  requirement  of 
U.S.  No.  2  as  definedin  the  U.S. 
Standards  for  Grades  of  Onions  [7  CFR' 
51.2830-n51.2854,  51.3195-51.3209].  The 
three  grades  of  onions  permissible  to 
ship  are,  in  descending  order  of  quality. 
U.S.  No.  1.  U.S.  Commercial  and  U.S. 
No.  2. 

At  its  February  17  and  March  10 
meetings  the  committee  recommended 
that  containers  of  U.S.  Commercial 
grade  onions  shipped  under  the  order  be 
so  marked.  The  objective  is  to  ensure 
that  buyers  are  aware  that  shipments 
consist  of  onions  of  U.S.  Commercial 
grade  quality  and  not  U.S.  No.  1  or  U.S. 
No.  2  grade  quality.  Peeling  has  been  a 
problem  with  sweet  Spanish  (yellow) 
onions  during  the  1987-88  shipping 
season.  The  outer  shins  would  fall  oS. 
exposing  the  fleshly  inner  scales. 
However,  except  for  the  lack  of  outer 
skins,  the  onions  would  normally  meet 
U.S.  No.  1  grade  requirements.  Many  of 
those  lots  were  shipped  as  U.S. 
Commercial  grade,  which  is  better  than 
U.S.  No.  2,  the  minimum  quality  required 
under  the  order.  Shippers  believed  that 
by  shipping  the  onions  without  outer 
skins  under  U.S.  Commercial  grade,  a 
better  price  would  be  obtained  in  the 
marketplace  than  for  U.S.  No.  2  grade. 

After  several  carlots  of  U.S. 
Commercial  grade  onions  had  been 
shipped,  some  shippers  complained  that 
such  shipments  were  adversely  affecting 
sales  and  prices  of  U.S.  No.  1  grade 
onions. 

According  to  conmiittee  records, 
fewer  than  50  loads,  about  three-tenths 
of  one  percent  of  total  shipments,  have 
been  mariceted  as  U.S.  Commercial 
grade  this  season,  and  only  three 
shippers  handled  onions  of  this  grade. 
However,  this  proposed  rule  would 
apply  uniformly  to  all  handlers  of  U.S. 
Commercial  grade  onions  regulated  by 
Mariceting  Order  No.  958. 

Onion  disposition  reports  compiled  by 
the  committee  for  the  August  1987  to 
February  1988  period  indicate  that  of  the 
13.951  cariots  of  yellow  onions  marketed 
fresh,  13,415  carlott  or  96  percent  were 
U.S.  No.  1  grade.  Smilar  grade 
breakdowns  for  white  and  red  varieties 
are  not  compiled.  '  "      ■  >. . . 
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Under  the  fttfotal,  cantaineis  ot  U.S. 
Commercial  grade  onions  would  be  the 
only  ones  req^itoed  to  be  mariced.  Most 
shipments  of  U.8.  No.  1  grade  onions  are 
already  mariced.  althon^  this  is  not 
required  by  thcl  regulation.  U.S.  No.  2 
grade  onions  ait  readily  distinguished 
from  No.  1  grade  onions,  and  comprise 
only  four  percent  of  the  shipments.  For 
these  reasons,  tbe  committee  believes 
that  container  parking  requirements  for 
all  grades  are  litoecessary.  ForOier,  the 
purpose  of  the  |toposed  rule  is  to 
identify  shipmtfsts  of  U.S.  Commercial 
grade  onions,  not  to  discourage  such 
shipments.  Ead^  grade  has  its  place  in 
the  marketplace  U.S.  No.  1  onions  are 
customarily  shaped  for  fresh  market 
consumer  sales.  :U.S.  Commercial  and 
U.S.  No.  2  grad^  onions  generally  go  to 
other  outlets  foki  processing  into 
products  such  kk  onion  rings,  or 
chopping  for  faM  food  outlets,  or 
manufacturing  fiito  sauces. 

The  committ0f  considered  several 
alternatives  to  the  proposed  container 
marking  requirement.  One  was  dianging 
the  minimum  gMde  to  U.S.  No.  1.  thus 
eliminating  both  U.S.  Commercial  and 
U.S.  No.  2  grad^^.  Another  was  to 
require  U.S.  Co^ifmercial  as  the 
minimum  grad^.lHowever,  the 
committee  belif  yes  these  proposals 
would  limit  thel  choice  buyers  have  and 
also  cause  hanuhip  on  those  growers 
with  a  high  proportion  of  their  crop  in 
the  lower  grades.  Other  alternatives 
included  recombiending  tightening 
tolerances  for  y^.  Commercial  grade, 
and  making  no  aumge  in  the 
regulations.  All'  of  these  were  discussed 
and  dismissed  S0  unsuitable  solutions. 

Onions  are  tjbically  shipped  in 
cardboard  boxss  or  mesh  bags 
containing  50  pounds.  These  containers 
could  be  labeled  to  indicate  U.S. 
Commercial  grade  with  a  stencil,  rubber 
stamp,  or  a  sep^te  press  run  during 
printing.  ConseMientfy,  die  cost  to 
handlers  of  com|)Iying  with  this 
proposed  rule  should  be  minimal. 

In  addition  to  the  proposed  marking 
requirement,  the  committee 
recommended  a  change  in  the  working 
of  the  grade  requirements  for  yellow 
onions.  Some  confusion  exists  as  to 
whether  U.S.  Commercial  grade  onions 
can  be  shipped  :flince  this  grade  is  not 
specifically  listed  in  the  current  grade 
requirements,  itne  committee  therefore 
recommended  Sailing  "VS. 
Commercial"  after  "U.S.  No.  2"  in 
paragraph  (a)(3Wi)  of  the  regulation 
whidh  pertains  \p  yellow  onions  and 
recommended  S  liimilar  change  in 
paragraph  (a)(1)  lof  the  regulation 
pertaining  to  wh  te  varieties  for 


conformity. 


Section  8e  of  the  Agricultural 
Marketing  Agreement  Act  of  1937 
requires  that  when  certain  domestically 
produced  commodities,  including 
onions,  are  regulated  under  a  Federal 
marketing  order,  imports  of  that 
commodity  must  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements.  Section  8e  also 
provides  that  whenever  two  or  more 
marketing  orders  regulating  a 
commodity  produced  in  diffierent  areas 
of  the  United  States  are  conciurently  in 
effect,  the  Secretary  shall  determine 
which  of  the  areas  produces  the 
commodity  in  direct  competition  with 
the  imported  commodity.  Imports  then 
must  meet  the  quality  standards  set  for 
the  particular  area. 

In  \he  case  of  onions,  the  current 
import  regulation  [{  980.117]  spedfies 
that  import  requirements  for  onions  be 
based  on  those  requirements  in  effect 
for  onions  grown  in  certain  designated 
counties  in  Idaho  and  Malheur  County, 
Oregon  (M.0. 958)  from  June  1  through 
March  9  of  each  marketing  year  and  on 
those  requirements  in  effect  for  onions 
grown  in  designated  counties  of  south 
Texas  (M.0. 959)  for  the  remainder  of 
the  year. 

The  proposed  changes  to  the  grade 
and  size  requirements  in  {  95&328 
require  no  changes  in  the  language  of 
§  980.117  or  the  present  S  958.328(g) 
Applicability  to  imports. 

Further,  miscellaneous  changes  are 
proposed  to  the  unmarked  introductory 
paragraph  in  S  9S&32&  These  dianges 
would  be  made  to  clarify  present 
requirements  and  to  coi^orm  paragraph 
references  to  other  proposed  changes. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
would  hot  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
timely  received  in  response  to  this 
request  for  comments  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

List  of  Subjects  in  7  CFR  Part  958 

Marketing  agreements  and  orders, 
Onions,  Idaho,  Oregon. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
958  be  amended  as  follows: 

PART  958— ONIONS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
Part  958  continues  to  read  as  follows: 


Aulkartty:  Sees.  1-19. 4e  Stat.  31.  as 
amended;  7  USXH  601-674. 

2.  Section  956.328  Handling  regulation 
is  herein  amended  by  revising  the 
unmariced  introductoiy  paragraph,  by 
inserting  the  words  "or  U.S. 
Commercial"  after  the  words  "U.S.  No. 
2"  in  paragraphs  (a)(1)  (i)  and  (ii)  and 
(a)(3)(i),  and  by  redesignating 
paragraphs  (b).  (c),  (d).  (e).  (0.  and  (g)  as 
(c).  (d).  (e).  (f).  (g),  and  (h),  respectivefy, 
and  by  adding  a  new  paragraph  (b),  and 
by  revising  the  first  sentence  of  newly 
redesignated  (g)  as  follows: 


§958.328 

No  person  shall  handle  any  lot  of 
onions,  except  braided  red  onions, 
unless  such  onions  are  at  least 
"moderately  cured,"  as  defined  in 
paragraph  (g)  of  this  section,  and  meet 
the  requirements  of  paragraphs  (a),  (b), 
and  (cj  of  this  section,  or  unless  such 
onions  are  handled  in  accordance  with 
paragraphs  (d)  and  (e)  or  (f)  of  this 
section. 


(b)  Pack.  Onions  packed  as  U.S. 
Commercial  grade  shall  have  the  grade 
marked  conspicuously  on  the  container. 

(g)  Definitions.  The  terms  "U.S.  No. 
1."  "U.S.  Commercial,"  and  "U.S.  No.  2" 
have  the  same  meaning  as  defined  in  the 
United  States  Standards  for  Grades  of 
Onions  (Other  Than  Bermuda-Granex- 
Grano  and  Creole  Types),  as  amended 
[7  CFR  51.2830-2854],  or  the  United 
States  Standards  for  Grades  of 
Bermuda-Granex-Grano  Type  Onions  [7 
CFR  51.3195-51.3200].  whichever  is 
applicable  to  the  particular  variety,  or 
variations  thereof  specified  in  this 
section. 
•       *       *       «       • 

Dated:  June  16, 1968. 
Wiliiam  |.  Doyle. 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  8S-139S9  Filed  6-21-68;  8:45  am) 

BIUJNO  CODE  3410-n-lt 


7  CFR  Part  1076 
(AMS-S8-112] 

Milk  in  the  Eastern  South  Dakota 
Marketing  Area;  Propoeed  Suspension 
of  Certain  Provlaions  of  the  Order 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  suspension  of  rule. 

summary:  This  notice  invites  written 
comments  on  a  proposal  to  suspend 
portions  of  the  Eastern  South  Dc^ota 
Federal  milk  order.  The  provisions  relate 
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to  the  limits  on  the  amount  of  milk  not 
needed  for  fluid  (bottling)  use  that  may 
be  moved  directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  Suspension  of  the 
provisions  was  requested  by  a 
cooperative  association  representing 
most  of  the  producers  supplying  the 
market  to  prevent  uneconomic 
movements  of  milk.  The  proposed 
suspension  would  be  for  the  months  of 
August  1968  through  February  1988. 

date:  Comments  are  due  on  or  before 
July  7. 1988. 

ADDRESS:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division.  Order  Formulation 
Branch,  Room  2968.  South  BuikUi^  P.O. 
Box  96456,  Washington.  DC  20090-6456. 
FOR  FURTHER  IMTORMATIOH  CONTACT: 
Constance  M.  Brenner.  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch.  Room  2968, 
South  Building.  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  447- 
7183.  j 

SUPPLEMENTARY  INFORMATION:  The       ' 

Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  60S(b).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and  ^ 
thereby  receive  the  benefits  that  accrue 
from  such  pricing.  This  proposed  rule 
has  been  reviewed  under  Kcecutive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
determined  to  be  a  "non-major"  rule 
under  the  criteria  contained  therein. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Eastern  South  Dakota 
marketing  area  is  being  considered  for 
August  1988  through  February  1989: 

In  S  1076.13.  paragraphs  (c)  (2)  and  (3). 

AU  persons  who  want  to  send  written 
data,  views,  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch. 
Room  2968.  South  Building.  P.O.  Box 
96456.  Washington.  DC  20250-6456.  by 
the  15th  day  after  publication  of  this 
notice  in  the  Fadend  Rotgi^ter.  The 
comments  that  are  sent  will  be  madai 


available  for  public  inspection  in  the 
Dairy  Division  during  normal  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

Land  O'Lakes  Inc.  (LOL).  an 
association  of  producers  that  supplies 
most  of  the  market's  fluid  milk  needs 
and  handles  most  of  the  maricet's 
reserve  milk  supplies,  requested  the 
suspension.  The  suspension  would 
remove  for  August  1968  through 
February  1989  the  limit  on  the  amount  of 
producer  milk  that  a  cooperative 
association  or  other  handlers  may  divert 
bom  pool  plants  to  nonpool  plants. 

The  order  now  provides  that  a 
cooperative  association  may  divert  up  to 
35  percent  of  its  total  member  milk 
received  at  all  pool  plants  or  diverted 
therefrom  during  the  months  of  August 
through  February.  Similarly,  the 
operator  of  a  pool  plant  may  divert  up  to 
35  percent  of  its  receipts  of  producer 
milk  (for  w^ch  the  operator  of  such 
plant  is  the  handler  during  the  month) 
during  the  months  of  August  through 
February. 

LOL  indicates  that  operation  of  the  35- 
percent  diversion  limit  during  August 
through  February  would  mean  that  at 
least  65  percent  of  its  milk  would  have 
to  be  delivered  to  pool  plants.  LOL 
estimates,  moreover,  that  only  39  to  SO 
percent  of  its  milk  will  be  needed  at 
distributing  plants.  Tlie  balance  would 
have  to  be  delivered  to  pool  plants, 
unloaded,  reloaded  and  then  shipped  to 
other  plants  merely  to  qualify  the  milk 
for  pooling.  The  additional  handling  and 
hauling  cos'ts  would  be  incurred  by  LOL 
witii  no  offsetting  benefits  to  other 
market  participants,  according  to  LOL 
In  addition,  the  cooperative  states, 
additional  pumpinga  of  milk  can  be 
expected  to  cause  deterioration  in  its 
quality. 

List  of  Subjects  In  7  CFR  Part  1076 

Milk  marketing  orders.  Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1076  continiies  to  read  as  follows: 

Authority:  Sec*.  1-19, 48  Stat  31,  as 
amended:  7  U.S.C  601-674. 

Signed  «t  Washington,  DC  on  )une  17, 
19e& 

|.  Patrick  Boyla. 

Administrator. 

[FR  Doc  BS-14080  Hied  6-21-88: 8:45  am] 


Farmers  Home  Administration 
7  CFR  Parts  1M9, 1»22  snd  1946 

Appraisal  Of  SIngis  Family  Rssktontiai 
Property 

AOENCV:  Famers  Home  Administration, 
USDA. 

action:  Proposed  rule. 

summary:  The  Farmer  Home 
Administration  (FmHA)  proposes  to 
amend  its  appraisal  regulations  to 
reflect  minor  changes  in  appraisal 
regulation  content.  The  proposed 
changes  are  required  to  enhance  and 
strengthen  the  Agency's  internal 
appraisal  process  and  to  improve  the 
overall  quality  of  single  family  housing 
appraisals.  The  intented  effect  of  this 
action  is  to  improve  FinHAappraisal 
regulations  regarding  the  use  of 
comparable  sales  data  and  to  adopt  a 
new  appraisal  format  common  to  the 
real  estate  lending  industry,  including 
other  Federal  government  agencies. 

DATES:  Comments  must  be  received  on 
or  before  August  22, 1988. 


;  Interested  persons  are 
invited  to  submit  comments  in  dupUcate 
to  the  Office  of  the  Chief.  Directives 
Management  Branch.  Farmers  Home 
Administration.  U.S.  Department  of 
Agriculture.  Room  6348,  South 
Agriculture  Building.  Washington.  DC 
202S0.  All  written  comments  made 
pursuant  to  this  notice  will  be  available 
for  public  hi^)ection  during  regular 
work  hours  at  the  above  address. 

FOR  further  mpORMATiON  contact: 

Neal  A.  Hayes.  Jr.,  Senior  Loan 
Specialist,  Home  Ownership  Branch, 
Single  Family  Housing  Processing 
Division,  Farmers  Home  Administration, 
USDA.  Room  5344.  South  Agricultive 
Building,  14th  and  Independence 
Avenue.  8W.,  Washington,  DC  20250 
Telephone  (202)  382-1474. 

supplementary  information:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Department 
Regulation  1512-1  which  implements 
Executive  Order  12291,  and  has  been 
dassified  as  "nonmajor."  This  action 
«vill  result  in  an  annual  efect  on  the 
economy  of  less  than  $100  million  and 
will  neidier  result  in  a  major  increase  in 
cost  pr  prices,  nor  adversely  affect 
competition,  employment  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  wid>  foreign-based  enterprises 
in  domestic  or  export  markets.  There  is 
no  impact  on  proposed  budget  levels, 
and  fiinding  allocations  will  not  be 
affected  because  of  this  action.  . 
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In  accordlthce  with  the  Regulatory 
Ffexibility  A^t  (Pub.  L  96-354).  Vance  L 
Clark.  Adm  ^strator,  FmHA..  has 
determined  Oiat  this  action  will  not  have 
a'significanl  economic  impact  on  a 
substantial  taimber  of  small  entities 
because  the  proposed  regulation 
changes  prifjarily  affect  residential 
appraisal  pmcessing  by  FmHA  staff 
appraisers.  1 1 

Subpart  G  bf  Part  t022  is  amended  to 
incorporate  internal  management 
changes  wbldh  affisct  the  itte  of 
comparableliales  data,  Marshall  and 
Swift  "Sqoaki  Foot  Appraisal  Form" 
form  nuBbwjdiange  from  AP IM^  to 
1007.  changM  incorporated  in  Form 
FmHA  102244  currently  titled 
"Residential  Appraisal  Report"  and 
titled  "Unifdiim  Residential  Appraisal 
Report",  inc(fding  minor  changes  in 
appraisal  regulation  content. 

This  progtam/activity  is  listed  in  the 
Catalo<i  of  F]Meral  Domestic  Assistance 
under  No.  104ia  "Low  Income  Housing 
Loans  (Sectnn  502  Rural  Housing 
Loans)."  For  the  reasons  set  forth  in  the 
Final  Rule  related  Notice  to  7  CFR  Part 
3015;  Subpa^  V,  48  FR  29115,  June  24. 
1983.  diis  pr^am/activity  is  excluded 
from  the  scone  of  Executive  Order  IZS72 
which  requiMs  inteigovemmentid 
consultation!  with  State  and  leeal 
officials. 

This  docuii  lent  has  been  reviewed  in 
accordance  Hith  7  CFR  Part  IMa 
Subpart  G.  '^vironmental  Pn^am."  It 
is  the  deten$ination  of  FmHA  that  this 
action  does  jiiat  constitute  a  major 
Federal  acti^^  significantly  affecting  the 
quality  of  th^  human  environment  and  in 
accordance  vfith  the  National 
Environmental  Policy  Act  of  1909.  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

list  of  Subj^  in  7  CFR  Part  1922 

Loan  proems— Hearing  and 
community  development  Low  and 
moderate  hioiusing.  Rural  housing. 

As  proposed  in  the  preamble.  Chapter 
XVm.  Tide  7  of  tiie  Code  of  Federal 
Regulations  If  amended  as  follows: 

PART  1809-hAPPRAISALS 

1.  The  authlDrity  citation  for  Part  1809 
continues  toread  as  follows: 

Authority:  U-SC.  1989;  42 U.S.C  1480;  5 
U.S.C.  301:  7  (^  2.23;  7  CfR  2.70 


Of  Farms  and 


iif09JIi 

2.  ki{  180^l2(b).  die  last  Sentence  is 
amended  byj^hanging  the  title  of  form 
FtaiHA  192i^  from  "Residential 
Appraisal  R^|iort"  to  "Uniform 
Residential  Akipraisal  Report" 


3.  The  authority  citation  for  Part  1922 
is  revised  to  read  as  follows: 

Authwity:  42  U.8.C.  1480;  7  CFR  2.23;  7  CFR 
2.70 

4.  Subpart  C  of  Part  1922  is  revised  to 
read  as  follows: 

PART  1921— APPRAISAL 
Subpart  C—Apfwalsat  of  Single  FamMy 


SMC* 

1922.101  General. 

1922.102  DeifaiitioB  of  appraisal  terms. 

1922.103  (Reserved) 

1922.104  InlhiMoes  on  value. 

1922.105  Steps  preliminary  to  writing  the 
appraisal.  i 

1922.106  [Rsservad) 

1922.107  Depredation. 

192Ziae    Appraisal  of  leasehold  estate. 
1922.100    Writing  the  appraisal. 

1922.110  Final  reconciliation/estimated 
value. 

1922.111  Abbreviated  appraisal  and  revising 
existing  appraisals. 

1922.112-1922.150    (Reserved] 

Exhibit  A— Single  Family  Residential 

Appraisal  Manual 
Exhibit  A-1— Sii^  Family  ReaidenUal 

Appraisal  Sequential  Analysis 
Exhibit  B— Sii«le  Family  Housing  Income 

Approach 

Subpart  C-'Appraisal  Of  smgte  Family 


S  1922.101 

This  subpart  prescribes  the  policies 
and  procedure  for  appraisals  in 
connection  with  making  and  servicing 
Single  Family  Rural  Housing  (RH)  loans 
on  fee  simple  owned  nonfarm  and  small 
farm  real  properties,  and  on  leaseholds 
on  nonfarm  and  small  farm  real 
properties.  Property  will  be  appraised 
for  market  value.  In  no  case  will  an 
appraisal  be  made  without  inspecting 
the  property  and,  when  applicable, 
reviewing  all  plans  and  specifications 
for  proposed  improvements  to  die  site. 

(a)  Appraiser.  Only  an  employee 
designated  by  the  State  Director  or 
contiact  appraiser  selected  by  die  State 
Director  as  authorized  by  the  National 
Office  may  appraise  a  single  family 
housing  property. 

(b)  Employees  authorized  to  appraise 
under  this  subpart.  Employees  whose 
job  descriptions  contain  appraisal 
responsibilities,  after  receiving  the 
required  training  and  written  delegation 
from  the  State  Director,  are  authorized 
to  make  appraisals.  The  employee's 
immediate  supervisor  will  recommend 
the  employee  be  designated  to  make 
appraisals  after  determining  he  or  she 
has: 

(1)  Inspected  at  least  two  properties 
not  previously- used  by  Farmers  Home 


Administration  (FmHA)  for  sales 
comparison  and  completed 
corresponding  Forms  FmHA  192^-12, 
"Nonfaim  Tract  Comparable  Sales 
Data."  for  those  comparables;  and 

(2)  Satisfactorily  prepared  at  least  two 
appraisals  oh  Forms  FmHA  1922-8. 
"Uniform  Residential  Appraisal  Report," 
and  Form  1007,  "Square  Foot  Appraisal 
Form." 

(c)  Appraisal  report.  An  appraisal 
report  is  a  supportable,  defensible, 
written  report  as  of  a  specific  date  by  an 
appraiser  setting  forth  an  estimate  of  the 
value  of  a  imqierty,  along  with 
doctuientation  supporting  the  value 
estimate.  The  basic  principles  and 
miethod  of  appraising  real  estate 
outlined  in  this  subpart  Exhibit  A, 
Exhibit  A-1  and  E.xhibit  B  to  this 
subpart  (available  in  any  FmHA  office) 
will  be  followed  in  making  appraisals. 
Use  Form  FmHA  1922-8  for  all 
appraisals  made  under  this  subpart. 
Attach  a  cost  calculation  sheet.  Form 
1007,  to  Form  1922-8  with  at  least  one 
photograph  of  existing  dwellings.  The 
appraisal  report  will  include  market 
data  on  comparable  sales  of  similar 
properties  in  the  sales  comparison 
analysis  section.  Use  three  comparable 
sales  if  available.  A  cost  calculation 
based  on  a  residential  cost  handbook  or 
builduig  valuation  manual  approved  by 
the  National  Office  is  required  for  all 
appraisals.  Appraisals  for  loan  making 
purposes  will  be  made  on  an  "as 
developed"  basis.  Appraisals  for 
foreclosures,  voluntary  conveyance, 
partial  release,  recapture,  etc.,  will  be 
made  on  an  "as  is"  basis.  Appraisals  - 
made  in  connection  with  voluntary 
conveyance  and  foreclosure  may  also 
contain  an  additional  "as  developed" 
value  documented  in  the  reconciliation 
section  of  Form  FmHA  1922-8  if  repairs 
are  planned  prior  to  or  in  connection 
with  sale  of  the  property.  When  an  "as 
developed"  value  is  dociunented  in  the 
reconciliation  section  of  Form  FmHA 
1922^,  a  list  of  the  repairs  and 
estimated  cost  of  the  repairs  must  be 
included. 

§1922.102    Definition  of  appraisal  tarma. 

(a)  Depreciation.  A  decline  in  market 
value  of  dwelling  and  related  facilities 
from  the  time  improvements  were 
constructed  to  the  time  an  appraisal  is 
made.  Depreciation  may  result  from. 

(1)  Physical  deterioration,  such  as 
wear  and  tear,  etc..  to  a  structure  and 
other  site  improvements  that  are  subject 
to  deterioration. 

(2)  Functional  obsolence,  such  as 
inadequactfes  ot  overadeqtiacy  due  to 
size,  design,  style,  age;  changes  in  taste 
of  the  general  public:  the  hi{^  cost  of 


ffaJwrf  Kiyrter  /  V^  S3.  Wfc  1»  /  YfeAneaAay,  jme  22.  IflBB  /  l*tq|aacd  Sidles 


heating  and  cooliiig^MaKngB  4nrt 
cannot  econuuiiuJ^y  lie  iinfc  eiiei^i 

(3)  liOCBRTJIvBCVM'BBC  QflMSlCSBl 

is  cawed  iqrfavcetcvcleflHBl  to  4ie 
pooiiy  nnDtfluwd.^pfDperfiov  is  h 


ice 


rotaeryulMiun.  a 
decline  in  the  purchasii^  power  of 
poteMM  teyen.  dc 

sH|pe  iHunj  ^vieliin^s,  Cie  imu'iimA  time 

suitable  n  a  seaideiioe.  tiiais  nto 
conndenlion  a  nonaal  ■lifymiclnlkiii 
rate.  11m  amy  imy  sipiiiicaiitlffrein 
the  remaning  f%y«cal  ^  of  fhe 
stnictve.  BoonoHHc  iiCejaaras  elfartive 
age  eqMhiwnJningaonaBaiic  Me. 

tc)  ^Dfednv  «9e.  "llie  age  tf  Ike 
diiLtfiiig  lAi^g  inta  accoont  any 
remodeliag  ornfarimhment  that  has 
been  wutiuaipfaiiudor  is  flaaaed  to  take 
place  imiBuiiuiLly  and  ^elerianrtian  or 
airaw  ai  aie  fappei^  nat  wn  tiiM  oe 
inoioded  in  aay  piaiuied  imprayeaients. 
Effective  ages  oaaBllj  1*9  he  less  than 
actual  age  vInaaigiriBcaHt 
refurkmhrnent  has  taAcen  piece,  or 
greater  feaa  actaal  ^ge  iff  ifa  y  mm  ly 
nasflefefWRRoa  oiere  waa  typicBl 
yropnties  af  IIk  oaHK  me. 

{d)  ffm/jaoaaoifiidiaB/ertrniriK/ 
vdhe.  The  ftwl  esBiaate  af  maricet 
valoe  4^ler  wci^iug  <he  ariaHve 
signifioaace.  tipmlnbftty.  and 
reliabiBty  fiiffte  Bailee)  data  and  cost 
appw>ed»8.^awTitpaahahie  price  a 
piupuli  rinald  Wm.aaaraapecfic 
date,  ia  a  campemre  aad  iapen  aoricet, 
imiinring  tiw  bajrrr  MJ  ailk  i  ■■ 
piadent,  Icnflsriedlgeille  and  4ke  price  is 
not  affected  t>yaDdaealTBaliMaadh  as 
lumeu  ooie  xjt  loan  vkcefll  wnriay . 

(ej  ReprB^iietjpn  cost  TTie  estimated 
coal  T^ivpmdnctqg  an  exact  di^pHoate 
or  re^Kca  irf  a  limrlare  aoioi  die  aame 
raateriria,  coushmftiaa  ataadaada, 
quality  tn^roiuuHiriiQ),  layout,  design, 
and  incofpinatiiig  ^1  the  defideocies 
and  supevadequaues  (functional 
obsolescence)  of  the  subject  structure. 
ReprodacMoo  cost  leas  the  sun  of 
physical  depreciation,  huictional  and 
econainic;^ocatioBal  obsolescence 
equals  df^jredated  cost. 

(f)  DeprecttOed lUfbueaaacasL  The 
calcidated  coSl  iif  xefSaca^g  a  ifliatJare 
of  equal  litiBty  flm  confenns  lo  fu£sent 
day  standards.  Replacement  cost  nay 
be  sigrifiuanSy  iess  than  tlie  cost  of 
reproduuiug  an  cider  outdated  structure 
or  a  new  structure  that  is  overtniflt  or 
does  not  confbnn  to  current  maiicet 
standards. 

(g)  Uvh^  area,  [t]  Forfippraisd 
purposes,  living  area  wiB  include  oidy 


linislied  area  as  dcteranied  tfy  Ihe 
exterior  uuminnns^n  va4waiftm. 

determinations,  living  area  is  defined 


prescribed  in  S  1944.16,  St^pat  1M«.  af 

this  chapter. 

(h)  Leased^  waiae.  Has  la  Ae  value 
of  the  laadlofd'j  rights  to  the  jeqperty 
being  leased. 

(i)  Leasehold  value.  This  is  the  value 
of  the  tenant's  rights  under  the  lease 
that  can  be  tian^eixed  oraaU  to 
another  pahy. 

(j)  Residential pa^pmr^  Ihe  aiie  and 

the  dwelling. 

(k)  Cost  calcuhtiommmvaul.  A 
manual  orhaodbodiyriifiahed  on  a 
nattondSaaiB.  jpinaaBd  l|f  Ae  Xrion 
Office,  that  ia  aael  to  cflSailc  the 
depreciated  replacement  cost  of  aingle 
CamijIiraBiiieatial  structures  and  other 
site  improvements. 

§1922.103   (Raaarvadl 

§1922.104    Influancaaaaa^aa. 

(a)  ftrdBia  folgceaaijpjierf— flj 
£<7ca£aBB.  LsBBfiaa  ia  aae  tf  Ae  paaies 
influences  on  real  property  atalae.  A 
location  near  railroads,  connnercial  or 

airports,  eta,  or  tc 
employment  opportunities  may 
adversely  affect  a  residentral  property 
valae,  «4anes«  loc86an  ina  ijuiet 
residential  ana  aear  good  empl^faaent, 

i.^C., 

.VAeaaaiicet 
al 

rsale 
I  aoauBBHc  aaairaans  onist, 
I  will 
.  'tfie  su^ly 

taitaaia  rinrt  vaSJvr  Ike  general 
,  a  paailiae  effect  so 
residenfufllireperty  aiflaia  aoy  he 
observed. 

t?)  Replecemenl  cost.  Cart  does  not 
iflieuQy  cieale  or  inaintani  value; 
however,  coal  does  Itave  an  iafinence  on 
value  and  will  be  considered  when 
estimaiing  value  of  improvements  to  a 
site. 

(4)  mutest  and  besi  use  of  the  site. 
The  site  and  The  Tn^m/ngaBuas  lo  dw 
site  aSlbe  valaaAaipaBaaB|y.Hosvever, 
for  loan  nuildiQ  jnipQses,  the  vsAue 
estimafte  of  AcAfte  wS  noteaceed  its 
vahre  as  a  nsMenGal  site,  based  on 
madcet  data  on  atftualaales  of  similar 
residentiaA  sites  in  "Qie  area.  For  other 
than  loan  making  puqiosea.  when  an 
ahemale  use  cfBie  site  inficales  a  site 
value  greater  than  the  valae  of  the 


isa 


improved  site,  Ihe  hjgber  value  will  be 
iised. 

[SiAamuedJ^p/eeiaium.' 
comHiartinn  tSfkipaai  t 
^'"fTJiPTwl  wad  ffrffnnf*TflT"^*""°^ 
obsdle 


and  deed  restrictions,  etc.,  aUBCtmaloe. 

i^  IMUtiaa.  A<Mkbfli^.  ariiabii^r, 
quafity  oldfl^  ■sail  ii  satlimst  to 
obtain  sattaUe 
el( 
affactiHiae. 

WfiBM*«uW< 
andnftiajaitilk 
compared  te  aad 
nei^kttriweda  ia  ihe  auidcet 


atiliiyaanriGes 


ites 


affect 


(4 
properties  ia 

pkapsaper^ 


ta  ether 


Aaalliaii 

estimaMai 

Cil)J 
funds,  interest  rates  and  cost  of 


(UJCbartmclMn. 
arraiipiiaaiit,  garagaa,  pewlas,  bvalt-in 
aqa^psBBnt.  SiafagB,  pait  infl  laciBfies, 
kaaoaeat,  ^aaSfty  of  caastnscfion.  and 
"value  in  aae"  ef  certaim  energy  efident 
aadfor  aelar  iteaisafieot  vflAoe.  Bafcftit 
A  offtgillilR«bae8aa'MC»4 
(available  in  aay  hMA  office)  stSbe 
used  aiheD  aatfantiqg  aalae  ia  Bse  of 
any  coiqponent  described  in 
§  1944.1Cfg<}(q  cfrSdbjpsBt  A.  Part  1944  of 
this  chapter. 

(3)  Street  ItupivvtHoeuts.  Street 
impEOvements  ai^acedl  to  tiie  property 
and  fte\{^  of  coads  leading  to  the      i 
neighboiliood  affect  value.  I 

(b)  Factors  not  to  he  considemd.  (1) 
Amount  of  existing  liens  or  debts 
senired  ^  Ihe  pcapei^ 

(2)  Propoaed  «ale  price  or  bid  amount 
to  haiU  4hc  straotiae; 

(3)  Amomi  af  FarilA  ioaa  reqaested; 

(4)  Sex  age,  race,  national  origin, 
conr,  rengian  or  henncapfs)  of 
residents  of  the  neigMioriioed  or 
community,  and 

Ji5)  Awraisalsior  voliutary 
conveyances  and  locedoaure  will  not 
reflect  any  mnsldaiaTioB  of  a  forced 
sale,  unpaid  balaace  of  FmHA  loan(8). 
other  liens  ^gaiiMt  the  property,  or  cost 
of  acquisifion. 
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The  apprajMil  igdll  b«  made  only  when 
8uffident,|nfefmati6n  has  b^en 
devekq>ed  tpjinable-tlie^praiser  to 
properly  evahiate  die  property.  . 

(a)  Basic  information  on  property.  As 
a  minimum,  t»  property  l«gal 
description.  Mdresa,' plat,  subdivision 
and/or  beigfatpriiood  map.  lax 

information,  and 
specifications  of  any 
ivements  shoiJd  be  .-.'.'    . 

appraiser  prior  to.    • 
tkpiMraisal. 
^infiamation.  The 
~  omisider  gmeral 
~  itkHU  of  the  market  area 
tional  iitfonaation  which 
ders  pertinent  to  the 
appraiser  should  examine 
and  the  neighboibood 

the  site. 
ity  analysis.  The 
appraiser  needs  pertinent  information 
abbut  the  bisM>iy  end  growth  of  the 
community.  Tee  coilectioh.  analysis  and 
interpretatidtlof  oommuni^  data  helps 
the  appraises  to  determine  the  relattve 
oompetitive  Msitlon  of  a  prqierty  in  die 
total  market  |A  kjnowledge  of  how  and 
lunity  grew  anden 
of  its  economic  trends 
raiser  to  better 
factors  influencing  the 
iperty.  The  community 
factors  to  coi|f  ider  include: 
(i)  Populatjoo — increase  or  decrease; 
(ii)  Geogra^y  i.e..  topography,  etc.; 
(iii)  Roads  |and  public  transportation 
service; 

it  wages  and  other 


infonnation, 
complete  pf 
planned 
obfained 
beginhiiig 

(b)AnOi 
appraiser 
economic  coi 
and  obtain  a< 
he  or  she 
appraisal. 
thecetniQi 
before 

(1)  Commi 


why  die  ( 
understand 
enables  die  i 
understand  i 
value  of  real  | 


(iv)Empi 

income  sou 

{v)Itfedi< 

(vi)Sch< 

(vii)  Voh 

(viii)  Nural 

being  of 

(ix>Fireai 

(x)Availal 

sites;  { 

(xi)Shoivl 


jfadlities: 

of  new  constniction; 
»r  of  homes  (new  and  old) 
for  sale  in  the  maiket  area; 

police  protection; 

[ty  of  suitable  building 


facilities;  and 
(xii)  Otherjf nancing  available  in  the 
area.  | 

(2)  Neighbmhood  analysis. 
Nei^borfaoo^  s  are  divisions  or  sections 
of  a  communf  y  or  dty  which  are  usually 
hpmogencouf  in  some  respect 
NeighboriioooB  custcMnarily  pass  four 
stages  of  life  building,  static,  declining, 
and  rebuildHig.  In  measuring  the 
desirability  qf  nBighborhoods,  features 
sudi  as  the  piimber  of  unoccupied 
homes,  age  a  od  condition  of  nearby 
properties,  ejij.,  should  be  studied  and 
compared. 

(3)  Site  anklysis.  Hie  importance  of 
location  cam  lot  be  overemphasized.  The 
location  of  a  loommunity,  city,  or 


neighborhood  to  available  job 
opportunities,  places  of  'worship, 
schools,  medical  care,  shopping,  etc.,  is 
as  important  as  die  location  of  the 
property  within  its  own  neigfaboriiood. 
Other  factors  to  consider  about  the  site  - 
are: 

.    (i]Frqntage; 
(ii)Wrffdi; 

(iiilDepdi: 
(iv)^ape; 
(v)  Total  usable  area; 

(vi)  T^pegrM^y: 

(vii)  Hazards,  such  as  being  located  in 
a  flood  plain,  subject  to  localized 
flooding,  etc., 

(viii)  View  from  die  site;  and 

(ix)  Utilities  available.. 

(c)  Inspection  of  the  property.  An  ' 
inspection  of  the  site  and  all 
improvements  to  the  site  will  be  made  at 
such  time  and  under  stwh  conditions 
that  the  appraiser  can  adequately 
evaluate  the  entire  i»operty.  In  the  case 
of  planned  improvements,  a  thorough 
evaluation  of  the  plans  and 
specifications  of  the  improvements  to  be 
made  should  be  completed  to  determine 
if  the  improvMnento  are  suitable  for  the 
site  and  any  ndsting  improvements. 

(1)  The  appraiser,  after  locating  and 
identifying  the  property,  must  check 
boundary  linies  against  the  plat  and  legal 
descrijptifMi,  Tliis  is  essential  in  order  to 
be  certain  the  iinprovemento  to  the  site 
are  totally  on  die  site  and  do  not 
encroach  on  adjoining  property. 

(2)  When  inspecting  an  existing 
structure,  the  appraiser  will  determine 
the  condition  d  the  structuie.  and    ' 
estimate  ^predation  and  cost  to  repair 
individual  items  he  or  she  determines 
need  rqmir  or  ii^lacement  in  order  for 
the  structure  to  meet  minimnm  property 
requirements  and  FknHA  thermal 
standards.  The  appraiser  will  determine 
the  total  living  area,  storage,  basement, 
and  parking  area  by  actual 
measurements  made  during  the 
inspectipn  of  an  existing  stmcture;  for 
proposed  constnictiim,  measuremente 
will  be  made  from  the  building  plans. 

(3)  If  the  luiuse  is  under  construction 
or  less  than  one  year  old  and  an 
individual  water  or  sewage  system  is 
involved,  include  a  certification  by  the 
builder  that  the  house  and  any  water 
and  waste  disposal  systems  have  been 
or  will  be  built  or  installed  in 
accordance  with  the  local  building 
codes,  plans  and  specifications. 
Evidence  of  approval  by  health 
auth<Mities  having  jurisdiction  in  the 
area  also  will  be  induded.  If  the  house 
is  one  year  or  more  old,  the  appraiser 
will  require  approval  of  individual  water 
and/w  sewage  systems  by  health 
authorities  or,  in  a  case  where  no  State 
or  local  health  authority  existo,  by  a 


perscm  or  firm  qualified  to  determine  the 
adequacy  and  safety  of  such  systems. 

(4)  If  the  inspection  reveals  the 
property  cannot  be  made  suitable  for  the 
FmHA  program,  an  appraisal  will  not  be 
made. 

(5)  The  date  the  real  property  is 
inspected  will  be  the  date  placed  in  the 
reconciliation  section  of  Form  FmHA 
1922n8. 

(6)  Photograph  of  the  property  will  be 
attached  to  Ftmn  FmHA  1922-a. 
Photographs  will  provide  front,  rear  and 
side  views  of  the  property,  including  the 
"street  appeal"  aspecte  of  the  property. 

(1922.106    [RmwvmI] 

§1922.107    Dapractetion. 

Adjustments  to  reproduction  cost  and 
the  sales  comparison  analysis  that 
reflect  a  decrease  in  value  of  a  structure 
or  other  improvemente  to  the  site  due  to 
physical  deterioration  and/or  functional 
and  economto  obsolescence  will  be 
determined.  Land  and  improvements  to 
the  site  sudi  as  wells,  etc.,  do  not 
depredate  but  may  change  in  value. 
.  (a)  Adjustments  for  depreciation — (1 ) 
Physical  deterioration.  Any 
deterioration  to  a  structure  or  other 
improvement  to  a  site  which  adversely 
affects  the  value  of  the  property  is 
physical  depredation.  Since  all  parts  of 
a  structure  are  not  e]q)ected  to  have  the 
same  life  expectancy,  it  is  necessary  to 
determine  the  age,  suitability  and 
condition  of  certain  major  components 
of  the  existing  structure.  Hiysical 
depreciation  estimates  in  structures  with 
an  effective  age  over  1  year,  will  be 
made  unless  new  construction,  by 
estimating  depredation  of  the  short- 
lived components  of  the  property 
separately  from  the  long-lived 
components  of  the  property.  The 
appraiser,  as  a  minimum,  will  consider 
the  heating  and/or  cooling  sy8tem(s), 
roof  covering,  floor  covering,  and  built- 
in  or  easily  removable  appliances  as 
short-lived  components  and  estimate 
depredation  based  on  the  percent  of 
total  economic  life  which  has  passed 
since  the  component  was  installed.  The 
appraiser  will  subtract  the  replacement 
cost  new  of  these  component  items  from 
the  replacement  cost  new  of  the  entire 
structure;  then  estimate  the  physical 
depreciation  of  the  long  lived  items  in 
accordance  with  the  depredation 
section  of  the  residential  cost 
calculation  manual  and  Exhibit  A  to  this 
Subpart  (available  in  any  FmHA  Office). 
The  total  short'-Uved  and  long-Hved 
depreciation  equals  total  physical 
depredation.  Short-lived  and  long-lived 
depreciation  schedules  will  be 
completed  on  all  comparable  properties. 
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(Refer  to  ionn  FjbHA  1922-0.  xevacse 

(2]  FunctJaaal  obsolescence.  Aoy 
design  or  feature  of  a  dwefling  thai  is 
not  acceptAJe  to  the  typnat  bujperia 
6ie  market  area  will  be  itlentifiel  by  the 
appraiser  on  the  inspection  visit  to  an 
existim  diwelliflg  w  ia  the  review  of 
phms  and  apedfieatiaiMvf « 'dweling  to 
be  Imlt.  Al  itaan  alfecfing  the  Kadhility 
and  marketabihty  of  the  property  will  hie 
recxnded  in  the  appraisal  leport  Hie 

dififeiaate  ia  Ae  aAvBd  papartf  catsed 

corafMnqg  fnpBrfies  AbI  have  aold  that 
do  meet  the  livability  and  marketability 
demands  of  the  typical  pnrdhaser.  The 
appraiser  must  be  familiar  with  Ike  taste 
and  desires  of  the  typical  purchaser  in 
(tte  market  area  in  order  to  support  the 
estimate  v^oe  loss  due  to  functional 
obsolescence  «f  a  property.  Exhibit  A  to 
this  «ihpart  ta«iJM})e  in  any  FbIHA 
Officej  osffines  4ie  pBita  «f  a  yraperty 
and  design  item  teoMaidaraAen 
estimatiBg  faetieaal  chiileaDeaDe. 
(3)  EomomicvbmietoemeB.  iWff 
factor  outside  Ae  yiupei<]y  boaadary 

less  because  atfitiiMabaa  is  an 

cimiauiiity, aaliprixn-hood  and  site 
analyap  i^foon  the  basis  for  making 
fliis  «iliaHt&  Tbe  actual  dollar 

compaman  of  sales  fniBeB  aff  siwlar 
paqwrliea  ia  nailar  and  nonsimilar 
locationa.  £xfai)it  A  to  this  subpart 
(avadafaie  ia  any  FmHA  QfBce)  explams 
market  data  — ' — tfna  af  mraawaiii 

trend  data. 

(b)  AocnmJ^BfBBdatmm.  Ihe  warn  of 
physical  depmoiatieBi  aad  faadiaMil 
and  ecaaoaacafcaoleKaBBeavaals 
aocraed  dqpiadation.  ilcsrued 
depnctatian  wifl  be  entered  an  Line  29 
of  Form  lOOFaiid  will  be  documeaked  on 
the  (averse  off  Farm  ffl07.  Accrued 
depredatiaa  adl  te  aeflaolBd  ia  dM 

192Z-A. 

{1922.101 

Morto 

makiqgjpi 

coaqilies  %iift  dK  aB^Maaaaii  af 
S  1944.15Mt5)  ofSdbpart  AaTBart  1944 
of  this  chapter.  The  value  of  (he  leased 
iee  uaM  aot  be  esttaHaed  uader  diis 
Suhpol 

[ajJ^Dopejiy  as  iofmmmd.  Eaiaate  the 
market  vakw  «f  die  paqpo:^  "mm 
^rirrrd"  -na  Ihni^  ftr  pnprrty  ar  n  p 
owned  under  a  .good  mad  aiadutable  fee 
title.  Eattautte  the  market  value  of  the 


site  on  an  'teia''iaaiB<afrif  b» 
improvemanti  eaitt  xir  aae  to  la  awde  or 
placed onlhealte  riiiil  nidi>aLtAom  "as 
improved"  gmfmlt^  laiae. 

(it)  RbuL  WtmtmtB  Ihe  aaoount  af  rent 
that  cuJtoBUBiIy  ja  paid  at  ihe  area  for 
similar  sites  leased  imder  similar  terms. 

(c)  Lease  acquisition  coat  Where  a 
lease  acquisition  cost  is  invoh/fedt 
determine  the  total  annual  leasaiBhl 
cost  of  the  site  as  if  vacant,  ia  malti^ 
this  determinatioa  the  °|fy~^*—  aaU 
consider  the  amount  af  aaaairiaBBt  to  be 

loan  pajraientaB^Hnd  aa  the  portion  of 
the  RH  loan  used  to  acquire  the 
leasehold  aile.  Ihe  aBB  of  these  should 
not  exceed  Ihe  tmmvM.  ao  tegi^&cani 
wouldaeodtapairaBaioan  to  buy  a 
similar  site  aaA  fae  aiapie  tdk. 

ikiiii^  h  ftaasalM^H  idii  rffcaite 
as  ifoMBiviihlMHipleaMeaiSBHB. 
AniortisatiiBiKftorfa-3IHai''aaaatnK 
inleiest  an  A  aarili^  pqiHato  Ji  .flDHB  per 
$1.00  of  loan. 

$5000X  .OIOZ  =«]y  BHadi 
SSl  X 12  moa.  =JU2  lanual  j>ayioBia  «■  the 
site  if  owaadwifli  fee  sii^e  tidej 

I^ase  aoquiiffioDflaSliiSEBi.  Aaioont  of 
annual  reiA  is  'S30D 

SaoOQX JOK^jBl^aD. IiiMitil up  to 

nearest  doflai) 
$21  Xl2=$2az  aaaal  payment  on  leasehold 

acqaiaHioalee. 
ttSi  plut'tSOO  (annmd  aai^  eva"!^  "n 


Since  Ai 
interest  ia 
theaniarff 

01MKd« 


acquMi 
laaae 

onFonBSaor 
downwardV' 

identical 
(d)  SsoB^vaiimef, 


the  leasehold^ 
docume: 


leaaeh(M 
mailcetaifceaff 
less  the  >B  is' 
owned 
maricet 


Example: 

Mark«faharf« 
improved"  aatf* 
title. 


Less  market 

"asii" 

Market  vAw^ 
Acc^MttanOaatafl 


^qperty 
aiteeaff 
tide,  ffaa  the 


.Xaooo 


..t5,eoo 

Sffi.OOO 


IkmiMinHinihej 
secoitty  value  for  a  loan  being  made  on  the 


S182Z10I  IWnngaaaHPi^rt. 

In  order  lo  analyze  aad  caaiBate  {he 
influeace  OB  ihe  value  ^  a  jrqiieity  by 
the  factors  oadined  in  thiaaakpart  and 
Exhibit  A  <of  tfiis  sub^Mit  {available  in 
any  TmHA  Offic^  the  Whaaag  iteps. 
aaa  niaiiBaak  wrill  be  fbdaBMBd  by  the 
appaaisac 

CoUecliaf,  aaidji'iiii  aad  aai^faiai  aales 
of  comparable  pnyertlas  ia  IbeaMrket 
area  will^Bonide  ai 
the  sales  i 

reKdeataal  appniMlf 
182£-e.  Iiifaiiliaa  !■  iMh  laa^aiilili 
sale  adl  he  accorded  «a  Form  flafiA 
m-iZ.  ahi  jiiipai  linthapapiily.  A 

be  attached  toJRamiWiAmMX. 
Comparable  adha  laaa  Aaa  aae  fear  old 
wilhjiaaarfiiiAaBdl 

.A 


FiMA.1 

certifies  ai 

finaaced  caaiparahle  I 

available  arithin  a  \ 

looBlioa  adthin  die  State. 

Dacumeataliaa  lo  aappsrt  a  Nafianal 

Office  excepdonaaviOa'dl  include  a 

detailed  anaijais  af  the  nalaatate 

miiifciit  dtaatiiiiiJauadieOoMity 

State  OfBce  Single  Family  Hou8ii« 
AppMisall^iaaE.  O^ " 
sales  will  be  used.  Maiteli 
site  should  be  obtained  %i 
comparable  sales  data  fwad 
sites  aM  ia  Ihe  area.  Orflar 

aiattne,  size, 
I  tse  BiBue  btr.  AM 
adjustraanis  to  cewparaVles  ariH  be 
basea  ^la  patrsn  aailes  eatratMnn.  cart 
estimates  vtd  market  surveys  of  value 
differences.  Written  docanaSafioB  vsed 
to  snppoit  adjustments  w31^  attached 
to  Form  FmHA  1922-«.  12te  caet 
estimates  and  aiaihet  saraef  aalhodB  of 
maldqg  aJ5a<ta>EUli  to  coBpaadUes  will 
be  used  oi^  when  data  esAratited  from 
paired  sales  cannot  be  ObtaiBed. 
Conpandile  aales  doseA  to  tm  aobject 
are  ^e  maKt  fledreable  .and  fte  bert 
indicator  of  value,  btil  S  campaiable 
sailesin  ftebnmediate  area  are 
none^dstent.  Ihe  (Stance  maybe 
increased  ta  4ie  nearest  similar 
coinmuidtiBB  where  comparaUe  sales 
have  occHOiBd. 


were  anivad  ataaiWhat  fi 


^CaetefptoacL  Acasadeafialcoat 
calculation  ■aniial  aMmoved  hy  the 
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Natiooal  Offica  will  be  used  in 
estimating  thelMplaceaBent  cost  of  the 
dwelling  and  inprovements  to  the  site. 
The  cost  calautiao  will  be  ma<te  in 
accordance  w^m  instructions  fuinisbed 
in  the  handbook  ormsnual  and  leoorded 
on  a  Fonn  funUBhed  by  the  cost  manual 
supplier  or  Fotm  1007.  The  cost  manual 
contains  basic  cost  ad|ustment  tables 
for  different  q^ities  of  booses.  The 
quality  descrii^tion  whidi  best  describes 
the  house  being  appraised  will  be  used. 
Accrued  deprecation  will  be  estimated 
in  accordance  iwith  Esdubit  A  (available 
in  any  FmHA  0fBce)  and  i  1822.107  of 
this  subpart  Ldt  or  land  vahie  will  be 
estimated  andlsdded  to  depreciated 
replacement  o^  oi  improvonents. 

(c)  Income  i^rooch.  To  be  used  in 
conjunction  wifi  inventory  property 
non-program  appraisals  only.  See 
Exhibit  B  (availBUe  in  any  FmHA 
Office).  I  j 


"^ 


S  1*22.110 
value. 

(a)  Indioat 
comparison  i 
will  make  an  i 
sales  compari^ 
reviewing  the  i 
comparable  I 


|r  ira/tte  by  the  aolea 
^roach.  The  appraiser 
■te  of  value  by  the 
I  ^iproach  after 
■ikiityofeadi 
^^  to  the  solqecL  The  final 
indicated  vah>  »iby  sales  comparison 
approach  on  F  )«m  FtaiHA  1922-8,  will  be 
tempered  by  tl  f  degree  of  similaiUy  and 
reliance  placed  On  each  of  the  diffierent 
comparaUe  sales  and  will  not  be  an 
average  of  the  jthiee  fauUcated  vahies. 

(b)  Indicated  \nihie  by  coet  approach. 
The  appraiser  jmHII  enter  the  value 
indicated  by  th#  cost  approach  in  the 
cost  approadi  a^on  of  Form  1923-8. 

(c)  Indicate^  iralue  by  the  income 
approach.  Thejsppraiser  will  enter  the 
value  indicated  |by  the  hicome  approach 
in  the  income  abroach  section  of  Form 
1922-8.  This  ai»roach  is  to  be  used  in 
conjunction  w^  inventory  property 


Isals  only.  See 
in  any  FmHA 


non-program  a 
Exhibit  B  (ava 
office) 

(d)  Final  rec^iliation/estimated 
market  value.  Jhe  estimated  market 
value  in  the  recondUatton  section  of 
Form  FmHA  1922-8  will  never  exceed 
the  hi^er  of  the  values  indicated  by  the 
sales  comparison  approach  or  the  cost 
approach  and  *)ay  exceed  the  lower  of 
the  two  indicated  values  only  when  the 
appraiser  indiicles  justifying  and 
supporting  doc|«nentation  in  the 
appraisal  report 

(e)  Valuation  pf  buildings  for 
insurance  pujpf^.  The  value  of 
buildings  for  iq^urance  purposes  will  be 
the  amount  indicated  on  Line  30,  Form 
1007. 
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A  con4>lete  new  appraisal  will  be 
made  for  each  prt^rty  requiring  an 
appraisal  except 

[a]  M)breviated  appraisal.  An 
ablHreviated  appraisal  may  be  made  for 
property  to  be  built  when: 

(1)  The  prcHMTty  being  appraised  is 
identical  exoBpt  for  minor  differences, 
with  a  property  appraised  not  more  ^an 
90  days  prior  to  the  date  of  the 
abbreviated  appraisal  and  is  located  on 
an  equally  desirable  site  within  the 
same  subdivision.  A  copy  of  all 
appraisal  documents  firom  die  first 
appraisal,  "the  master  appraisal''  will 
be  attached  to.  and  will  become  a  part 
of  Form  FkaHA  1922-8.  for  the 
abbreviated  appraisal 

(2)  All  4tems  on  the  abbreviated 
appraisal  that  difCer  firom  the  property 
being  appraised,  such  as  property 
address,  legal  descr^tion.  appUcant's 
name  and  reconciliation/estimated 
value  will  be  completed  ^ng  with  a 
narradve  eiqplanation  of  any 
adjustments  made  and  any  differences 
in  final  value  estimate. 

(b)  Revised  appraisal.  An  existing 
appraisal  may  be  revised  when  an 
accurate  estimate  of  present  market 
value  can  be  determined  without  making 
a  complete  new  appraised  and  the 
following  conditioBs  exist: 

(1)  The  appraisal  being  revised  is  not 
more  than  2  years  old; 

(2)  Adequate  narrative  documentation 
is  attadied  to  support  the  revised 
estimate;  and 

(3)  The  appraisal  being  revised  was 
made  using  Forms  FtnHA  1822-8  and 
1007. 
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I) 

Exhibit  A-Single  Family  Residential 
Appraisal  Manual 

Note:  The  Exhibit  is  not  published  in  the 
Code  of  Fedmi  Regulations,  it  is  available  in 
any  FmHA  office. 

Exhibit  A-1— Sii^  FamUy  Residential 
Appraisal  Sequantial  Aaalyste 

Note:  The  Exhibit  is  not  published  in  the 
Code  of  Federal  Regnlations.  It  is  available  in 
any  FmHA  office. 

Exhibit  B-fifaigfe  Family  Housbg 
Income  Approadi  |  j  i 

Nol«  The  Exhibit  is  not  published  Id  the 
Code  of  Federal  Regulations.  It  is  available  in 
any  FmHA  office. 

PAI1T1945-EMERQCIICY 

5.  The  authority  dution  for  Part  1945 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  USB;  S  U.S.C.  301;  7 
CFJl.  2.23:  7  CFR  2.70 


SubpartD   Dwrgancy Loan PoMdaa, 


S194S.175   (/Mnandedl 

&  In  S  194S.17S(cHl).  the  first  sentence 
is  amended  by  dianging  die  title  of  form 
FmHA  1922-8  from  "Residential 
Appraisal  R^Kirt"  to  "Uniform 
Residential  Appraisal  Report" 

Date:  April  28,1986. 
VaaoaLCIiri^ 

Administrator,  Format  Home 
Administration. 

pit  Doc  88-13901  Filed  6-21-88;  8:45  am) 


COMMODITY  FUTURES  TRADING 

17  CFR  Part  ISO 

Exanifrtion  from  Fadanri  Speculativa 
PoMon  Umita  for  Cartain  Spread 
Poaltlona 


I  Commodity  Futures  Trading 
Commission. 

ACTION:  Proposed  rule. 


n  The  Commodity  Futures 
TTadhig  Commission  ("Commission") 
has  long  established  and  enforced 
speculative  position  limits  for  futures 
contracts  on  various  agricultural 
commodities.  The  Commission  recently 
revised  Federal  qieculative  position 
limits  with  respect  to  both  the  structure 
and  levd  of  such  limits.  52  FR  38914 
(October  2a  1987).  Recently,  die 
Commission  received  a  petition  for 
rulemaking  to  restore  an  exemption  from 
speculative  position  limits  for  fiitures 
positions  which  are  spread  against  othw 
futures  positions.  A  similar  exception 
was  deleted  when  die  Federal 
speculative  position  limits  were  revised. 
In  addition,  the  Commission  has  noted 
the  need  for  a  technical  modification  of 
its  rales  concerning  futtnes/options 
spreads.  Accorduif^y,  the  Commission  is 
proposing  rules  to  exempt  or  provide 
higher  limits  for  certain  futures  spread 
positions  and  to  clarify  that  futures/ 
options  spreads  may  exceed  the  futures 
speculative  positions  limits  only  where 
the  position  is  outside  of  the  spot  month. 
DATE  Comments  must  be  received  by 
July  22, 1988. 

ADORCSS:  Comments  should  be  sent  to 
the  Office  of  tiie  Secretariat  Commodity 
Futures  Trading  Commission,  2033  K  St 
NW.,  Washington,  DC  20581  and  should 
make  reference  to  "Exemption  for 
Spread  Positions." 

FOR  RIRTMDI  mFONMATION  contact: 
Blake  fanel  Deputy  Director,  or  Paul  M. 
Architzel  Chief  Counsel  Division  of 
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Economic  Analysis,  Commodity  Futures 
Trading  Commission.  2033  K  St.  NW., 
Washington.  DC  20581.  (202)  254-3201  or 
254-699a  respectively. 
SUmfMENTARY  MFORMATION: 

I.  Background 

Speculative  position  limits  have  been 
a  tool  for  the  regulation  of  futures 
markets  for  over  half  a  century.  During 
this  time,  the  Congress  consistently  has 
expressed  confidence  in  the  use  of 
speculative  position  limits  as  an 
effective  means  of  preventing 
unreasonable  or  unwarranted  price 
fluctuations.  Indeed,  one  purpose  of  the 
Commodity  Exchange  Act.  7  U.S.C.  1  et 
seq.  (1982)  ("Act"),  is 

to  provide  a  measure  of  control  over  those 
fonns  of  speculative  activity  which  too  often 
demoralize  the  maricets  to  the  injury  of 
producers  and  consumers  and  the  exchanges 
themselves. 

H.R.  Rep.  No.  421,  74th  Cong.,  Ist  Sess.  1 
(1935). 

In  this  regard,  the  Congress  provided 
the  Commission  with  the  authority  to 

fix  such  limits  on  the  amount  of  trading 
which  may  be  done  or  positions  which  may 
be  held  by  any  person  under  contracts  of  sale 
of  such  commodity  for  future  delivery  on  or 
subject  to  the  rules  of  any  contract  market  as 
the  Commission  finds  are  necessary  to 
diminish,  eliminate,  or  prevent  such  burden. 

Section  4a(l)  of  the  Act. 

On  October  20, 1967,  the  Commission 
adopted  final  rules  extensively  revising 
Federal  speculative  position  limits.  52 
FR  38914.  The  Coounission.  at  that  time, 
revised  the  structure  and  levels  of 
Federal  speculative  position  limits  as 
part  of  its  overall  review  of  speculative 
position  limit  policy.  In  undertaking  this 
revision,  the  Commission  sought 
extensive  comment  from  the  pubhc, 
publishing  and  Advance  Notice  of 
Proposed  Rulemaking  in  September 
1986. 51  FR  3164&  Moreover,  it  received 
seventy-nine  comments  fixjm  the  public 
in  response  to  its  Notice  of  Proposed 
Rulemaking.  52  FR  6612  (March  5, 1987). 
As  adopted,  these  revisions  maintained 
the  current  speculative  position  limit 
levels  for  the  various  delivery  months 
and.  in  most  cases,  maintained  the 
current  levels  for  individual,  deferred 
months.  The  speculative  limits  for  all- 
months-combined,  however,  were  raised 
in  selected  contracts.  In  addition, 
certain  reporting  requirements  were 
modified  and  other  technical  changes 
were  adopted. 

n.  Futures/Futures  Spreads 

The  New  York  Cotton  Exchange 
(NYCE),  by  letter  dated  March  16, 1988, 
petitioned  the  Commission  to  restore  an 
exemption  from  the  speculative  position 


limit  for  cotton  for  positions  spread 
between  two  futures  months  of  that 
contract.  ("NYCE  Petition").  Prior  to  the 
recent  revision  of  Part  150,  Commission 
Rule  150.2(b)  provided  that 

the  foregoing  limits  upon  position  shall  not  be 
construed  to  apply.  *  *  *,  except  during  the 
delivery  month,  (to)  the  net  positions  in  any 
one  future  to  the  extent  that  they  are  shown 
to  r^resent  straddles  between  cotton  hitures 
or  markets. 

17  CFR  150.2(b)  (1987). 

In  deleting  the  cotton  spread 
exemption,  the  Commission  noted  that 
this  particular  exemption  for  siH«ad 
positions  appears  to  have  been  added  in 
response  to  the  statutory  definition  of 
hedging  which  pre-existed  the  1974 
amendments  to  the  Act.  52  FR  38919. 
The  Commission  further  noted  that  in 
light  of  its  determination  to  amend 
Commission  Rule  1.3(z)(2)  to  enumerate 
specifically  as  bona  fide  hed^ng  sales 
and  purchases  of  futures  which  offset 
unfixed  cash  sales  and  purchases  and  in 
light  of  the  increase  to  cotton 
speculative'position  limits,  deletion  of 
the  spread  exemption  would  have  little 
impact  on  traders.  The  Commission 
received  few  comments  concerning  this 
proposed  action.  Accordingly,  the 
Commission  determined  to  delete  the 
spreading  exemption,  noting  that  it 

carefitlly  considered  the  potential  benefits  of 
inter-month  spread  positions  versus  the 
potential  for  disruption  of  the  market  if  such 
positions  become  unusually  large,  especially 
where  such  positions  are  across  different 
crop  years,  and  the  fact  that  the  majority  of 
existing  spread  positions  would  be 
accommodated  by  the  proposed  increases  in 
the  speculative  position  limits.  On  the  basis 
of  these  considerations,  the  Commission  has 
determined  to  adopt  these  proposed 
amendments  as  final. 

52  FR  38919-38920. 

The  NYCE  in  its  Petition  states  that 
the 

absence  of  that  exception  in  the  new 
regulations  imposes  an  imnecessary 
restriction  on  speculators  who  are  active 
spreaders.  Inter-month  straddles  in  the  same 
crop  year  are  generally  less  risky  than 
outright  positions  and  constitute  net  positions 
of  zero.  The  amended  regulations  introduce 
an  anomaly  in  that  the  cotton  trader  who 
spreads  his  position  in  one  month  against 
equal  positions  in  other  month(s)  is  subject  to 
the  same  restriction  (450  contracts  in  one 
month)  as  is  the  cotton  trader  whose 
positions  are  concentrated  on  only  one  side 
of  the  market. 

NYCE  Petition  at  p.  1. 

The  NYCE  fiulher  maintams  that  "the 
active  spreader  performs  a  valuable 
function  in  the  marketplace-^e  tends  to 
keep  the  price  relationships  between 
nearby  and  more  distant  months  at 
rational  levels  and  he  provides 


additional  liquidity  in  the  more  distant 
months."  Id.  Accordingly,  the  NYCE 
petitioned  the  Commission  to  provide 
that  the  Federal  speculative  position 
limit  in  cotton  may  be  exceeded  to  the 
extent  that  such  positions  are: 

straddles  bet%veen  cotton  futures  of  the  sam^ 
crop  year  and  excluding  the  deUvery  month, 
provided,  hoivever,  that,  under  this  provision, 
■  person  may  not  hold  or  contnd  more  than 
IJSBO  such  straddles  which  consist  of 
positions  in  excess  of  the  Umits  set  forth  in 
sec.  150.2. 

NYCE  Petition  at  p.  2. 

The  NYCE  Petition  responds  to  the  < 
concerns  raised  by  the  Commission  in 
deleting  the  exemption  by  proposing 
that  such  higher  limits  apply  only 
between  individual  futures  months 
within  the  same  crop  year  and  by 
limiting  the  overall  number  of  such 
spread  positions  permitted.  Further,  the 
higher  spread  limit  would  not  be 
applicable  during  the  spot  month.  Such 
spread  exemptions  are  routinely 
permitted  under  exchange  speculative 
position  limits  with  no  jperceived 
adverse  effects.  Accordingly,  the 
Commission  has  determined  that  a  . 
spread  exemption  for  positions  between 
fiitures  months,  on  a  one-to-one  basis, 
with  limitations  of  the  nature  contained 
in  die  NYCE  Petition  is  consistent  with 
section  4a  of  the  Act,  and  generally 
meets  the  goals  and  objectives  of  the 
Act. 

In  proposing  this  rule,  however,  the 
Commission  believes  that  the  substance 
of  the  exemption  is  applicable  equally  to 
all  commodities  having  Federal 
speculative  position  limits  and  need  not 
be  limited  to  cotton.  Further,  the 
Commission  believes  that  such  an 
exemption  for  spread  positions  in  each 
trading  month  shoidd  be  limited  to  twice 
the  current  speculative  position  limit 
level  for  outright  positions  in  each  single 
month.  Of  course,  the  single  month 
speculative  position  limit  remains 
applicable  to  any  outright  positions  in 
that  futures  month,  and  any  such 
outri^t  positions  must  be  combined 
with  the  spread  positions  in  that  month 
in  calculating  whether  the  overall 
position  exceeds  twice  the  single  month 
limit  level.  In  arriving  at  this 
configuration  of  the  proposed  spread 
exemption,  the  Commission  has  taken 
into  consideration  the  number  of  such 
spread  positions  which  are  potentially 
constrained  by  the  current  limits. 
Further,  the  Commission  believes  that 
this  level  of  exemptions  in  individual 
months  will  assure  that  such  positions 
will  not  become  unusually  large  and 
thereby  pose  a  potential  for  disruption 
of  the  market.  Of  course,  it  shotdd  be 
noted  that  in  proposing  this  level  the 
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Commission  htt  taken  into 
coiuideratidn  |Vcent  revisions  to 
individual  spe^iilative  position  limit 
levels. 

III.  Fbturas/OMiaiis  Spieads 

At  the  )ime  (he  Commission 
established  a  pilot  program  for  the 
trading  of  exchange-traded  options  on 
futures  contra|:is  on  domestic 
agricultural  co^nmodities,  it  proposed  an 
exemption  froin  Federal  speculative 
position  limitsilor  futures/options 
spreads.'  Sw' 
necessary  be 
speculative . 
during  a  perio 
these  contrac 
statutory  bar 


1  exemption  was 
t  the  Federal 
ttion  limits  were  adopted 
1 1  in  which  no  options  on 
I  [were  permitted  due  to  a 
^ce  there  were  no 
Federal  speculative  position  limits  for 
domestic  agrioiltural  option  contracts, 
when  such  option  contracts  were 
designated,  speculative  position  limits 
on  such  option  contracts  were  required 
under  CommisMon  Rule  1.61, 17  CFR 
1.61  (19^).  to  be  set  by  the  exchanges. 
In  order  to  permit  spread  positions 
between  the  Federal  and  exchange-set 
speculative  poution  limits  regarding 
these  commodi^es,  the  Commission 
exempted  froni  Federal  speculative 
position  limitsj  pursuant  to  Commission- 
a{^roved  exchange  rules,  positions 
spread  between  the  underlying  domestic 
agricultural  futitres  contract  and  options 
on  the  futures  dtmtract  49  FR  36825 
(September  20;  i984). 

As  the  Cominission  explained  in 
adopting  these  rules,  it  intended  to 
review  carefully  exchange  rules 
subsequently  submitted  for  itts 
approval  49  Fflj  36827.  The  Commission 
further  indicat^i  that  such  exchange 
rules  must  proVide  that  the  exempt 
spread  or  arbitriage  positions  be  limited 
to  futures/option  positions  on  the  same 
board  of  trade  in  the  same  commodity, 
which  are,  as  a  totality,  ofbetting.  As 
the  Commission  explained,  a  delta- 
equivalent  system  of  evaluating  hiturs/ 
option  spread  positions  is  an 
appropriate  means  of  hdfilling  this 
criterion  where  idiere  is  a  "specific 
readily  enforcrable  sysem  for 
identifying  an^  monitoring  those 


■  Exchange-lnd^  commodity  options  on  other 
than  domestic  agritnltural  commoditie*  were 
initially  permitted  ^Sder  a  thrae-year  pilot  ptogram. 
40  FR  54500  (NoveiiW  3.  lasi).  SubMqwsntly.  a 
leparate  pilot  pran^m  wa«  eaUbliahed  for  options 
on  futures  contrtac^  on  domestic  agricultural 
commodities,  tiioee  Commodities  enumerated  In 
section  2(aN1)(A)  cflUw  Act  7  VS.C.  2  (1SB3).  This 
second  pUo<  pco^vi  foUo«*ad  the  repeal  of  the 
statutory  bar  to  su^n  option  trading  found  in  section 
4c  of  the  Ad.  7  U.Si<^  8c  (1S7B).  ThU  sUtutoiy  bar 
was  repealed  dvii^  the  Commiasion's  1882 
reauthorization.  See,  section  200  of  the  Futures 
Trading  Act  of  1981  .Pub.  U  No.  97-444, 96  StaL 
2204. 2301  (1983). 


positions  which  are  delta-neutral."  M. 
Further,  the  Commission  advised  diat 
such  exchange  rules  must  provide  for  a 
limitation  on  the  size  of  futures  positions 
which  can  be  acquired  in  connection 
with  a  pre-determined  or  pre-approved 
futures/option  s|Head  or  arbitrage 
exemption.  40  FR  36828. 

The  Commission  also  advised  that 
such  spreads  be  confined  to  cases  wliere 
both  legs  pertain  to  the  same  delivery 
month  in  the  underiying  futures  contract 
49  FR  36827.  SubsequenUy,  however,  the 
Commission  approved  exchange  rules 
which  required  the  legs  of  such  spread 
positions  only  to  be  in  the  same  crop 
year,  rather  than  in  the  same  delivery 
month.  Althou^  the  Commission  was 
persuaded  that  such  rules  provided  an 
appropriate  level  of  market  protection, 
while  offering  traders  greater  trading 
flexibility,  this  relaxation  created  the 
possibility  that  spread  positions  might 
be  used  to  enter  into  futures  positions  in 
the  spot  month  that  are  in  excess  of 
spot-month  speculative  position  limits 
where  the  option  leg  of  the  spread  is  in  a 
more  distant  month.  * 

Thus,  it  has  come  to  the  Commission's 
attention  that,  based  on  the  above 
anomaly,  certain  exchange  rules  could 
be  interpreted  to  permit  traders  to  carry 
or  assume  a  speculative  futures  position 
in  excess  of  the  Federal  spot-month 
speculative  position  limit  level  6y 
entning  into  a  future8/(q>tion  spread 
position  including  die  spot-month. 
Cleariy,  the  Commission  and  the 
exchanses  did  not  intend  for  these 
futures/option  spread  exemptions  to 
have  such  an  effect.  Indeed,  sudi  an 
outcome  is  contrary  to  the  fundamental 
policies  and  objectives  of  Federal 
speculative  position  limits  which 
specifically  [wovide  fw  lower  spot- 
month  limits.  While  no  instances  of  such 
spot-month  futures/(^tion  spread 
positions  in  excess  of  the  spot  month 
futures  level  have  occurred,  the 
Commission  nevertheless  believes  that 
exchange  rules  should  specifically 
prohibit  the  use  of  such  spread 
exemptions  for  spot-mondi  futures 
positions.  Accordingly,  the  Commission 
is  clarifying  Rule  150.3(b)  to  provide  that 
such  spread  or  arbitrange  positions 
exempted  pursuant  to  exchange  rules 
are  for  positions  outside  of  the  spot- 
month. 


*  Options  for  the  domestic  agricultural 
commodities  subiect  to  Federal  speculative  futures 
limits  expire  prior  to  the  first  notice  day  of  the 
underlying  future.  Accordingly,  when  spread 
exemptions  for  options  and  futures  are  confined  to 
the  same  single  month,  it  would  not  be  possible  to 
use  the  exemption  to  exceed  the  spot  month  limits, 
but  where  such  spreads  are  merely  confined  to  the 
same  crop  year,  it  becomes  possible  to  use  these 
spreads  for  this  purpose 


IV.  Related  Issnae 

It  should  be  noted  that  both  revisions 
regarding  futures/futures  and  futures/ 
options  spreads  propose  to  amend 
Commission  Rule  isas,  which  governs 
exemptions  bom  Federal  spectdative 
position  limits.  This  ride  has  previously 
been  proposed  to  be  amended  by  adding 
an  additional  exemption  from 
speculative  position  limits  for  positions 
which  have  a  commcm  owner  but  i^ch 
are  independently  controlled.  53  FR 
13290  (April  22, 1988).  The  comment 
period  on  those  proposed  changes  ends 
on  July  21. 1988.  The  amendments 
proposed  herein  further  modify  Rule 
150.3,  as  proposed  to  be  revised  in  the 
April  22, 1968  Federal  Registor  notice. 
Specifically,  the  Commission  is  hereby 
proposing  to  amend  prt^KMed 
S  150.3(a)(2)  relating  to  futures /options 
spreads,  to  insert  a  new  9 150.3(a)(3) 
relating  to  futures/futures  spreads  and 
to  redesignate  at  9 150.3(a)(4)  currendy 
proposed  9 150.3(a)(3)  relating  to  an 
exemption  for  positions  wdiicfa  have  a 
common  owner  but  which  are 
independendy  controlled. 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibilify  Act 
("RFA")  5  U.S.C  601  et  aeq.  requires  diat 
agencies,  in  proposing  rules,  consider 
the  impact  of  these  rules  on  small 
entities.  The  Commission  has  previousfy 
determined  that  "large  traders"  are  not 
"small  entities"  for  purposes  of  the  RFA. 
47  FR  18618  (April  30, 1982).  These 
proposed  rules  are  exemptions  from 
limits  (HI  the  size  of  speculative 
positions  vAatAi  typically  may  be  held 
by  the  largest  traders  in  these  maricets. 
Accordingly,  if  promulgated,  these  rules 
would  have  no  significant  impact  on  a 
substantial  number  of  small  entities.  For 
the  above  reasons,  and  pursuant  to 
section  3(a)  of  RFA,  5  U.S.C.  605(b)  Uie 
Chairman,  on  behalf  of  the  Commission, 
hereby  certifies  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  However,  the  Commission  in 
particular  invites  comments  from  any 
firms  or  other  persons  which  believe  the 
promulgation  of  these  amendments 
might  have  a  significant  impact  upon 
their  activities. 

B.  Paperwork  Reduction  Act 

The  Paperwoik  Reduction  Act  of  1980 
(PRA)  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  Federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  PRA.  In  comphance 
with  the  PRA  the  Commission  has 
submitted  these  proposed  rules  and  their 
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associated  information  collection 
requirements  to  the  Office  of 
Management  and  Budget.  Hie 
Commission  has  determined  that  the 
proposed  rules  do  not  have  an  impact  on 
the  paperwork  burden. 

Persons  wishing  to  comment  on  the 
Commission's  information  collection 
submission  to  OMB  should  contact 
Robert  Neal,  OfRce  of  Management  and 
Budget  (OMB),  Room  30228.  NEOB, 
Washington.  DC  20503.  (202)  395-7340. 
Copies  of  the  information  collection 
submission  to  the  OMB  are  available 
from  Joseph  G.  Salazar,  CFTC  Clearance 
Officer.  2033  K  Street  NW..  Washington. 
DC  20581  (202)  254-9735. 

List  of  Subjects  in  17  CFR  Part  ISO 

Agricultural  commodities.  Bona  fide 
hedge  positions.  Exemption  from 
speculative  position  limits.  Position 
limits. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  in 
particular  sections  2(a)(1),  2(a)(2),  4a,  4c, 
and  8a  of  the  Commodiity  Exchange  Act, 
as  amended.  7  U.S.C.  2, 4. 4a.  6a.  6c  and 
12a,  the  Commission  hereby  proposes  to 
amend  Part  150  of  Chapter  I  of  Title  17 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  ISO-UMiTS  ON  POSITIONS 

1.  The  authority  citation  for  Part  150 
continues  to  read  as  follows: 

Aiilfaarity:  7  LI.S.C.  6a  and  12a(5)  (1982). 

2.  Section  15a3  is  proposed  to  be 
amended  by  revising  paragraph  (a)(2), 
by  redesignating  paragraph  (a)(3)  as 
paragraph  (a)(4)  and  by  adding  a  new 
paragraph  (a)(3)  to  read  as  follows: 

S  150.3    ExwnptkNW. 

(a)  •  *  * 

(2)  Spread  or  arbitrage  positions 
between  futures  and  option  contracts 
traded  on  the  same  board  of  trade  in 
any  one  commodity,  for  positions 
outside  of  the  spot  month,  whldi  are  as 
a  totality  ofbetting,  and  upon  such 
conditions  as  specified  by  the  board  oi 
trade  in  rules  adopted  pursuant  to 

SS  1.61  and  1.41  of  this  chapter. 

(3)  Spread  or  arbitrage  positions 
between  single  months  of  a  futures 
contract  traded  on  the  same  bonrd  of 
trade  outside  of  the  spot-month,  in  the 
same  crop  year,  provided  however,  that 
such  spread  or  arbitrage  positions,  when 
combined  with  any  outright  positions  in 
the  single  month,  do  not  exceed  twice 
the  single  month  positions  limit  for.  the 


futures  contract  set  forth  in  9  150.2  of 

this  part;  or 

*        *        •        •        • 

Issued  in  Washington,  DC,  this  2(H/i  day  of 
lune.  1988.  by  the  Commission. 
Jean  A.  Webb. 

Secretary  (^  the  Commission. 
(FR  Doc.  88-14201  Filed  6-21-88;  8:45  am] 
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HEALTH  AND  HUMAN  SERVICES 
Food  and  Drug  Administration 
21CFRPart606 

[Docfctt  No.  87IM»»1] 

Current  Good  Manufacturing  Practice 
Reguiationa  tor  Certain  Blood  and 
Blood  Componenta 

AQCNCv:  Food  and  Drug  Administration; 

HHS. 

action:  Proposed  rule. 

SUMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
reissue  the  current  good  manufacturing 
practice  regulations  for  blood  and  blood 
components  (blood  CGMFs)  under  the 
the  Medical  Device  Amendments  of 
1978.  The  agency  is  taking  this  action  to 
enable  enforcement  of  the  blood 
CGKfiP's  in  the  manufactijre  pf 
unlicensed  blood  products  that  are 
device  components  or  device  raw 
materials.  The  products  were  subject  to 
the  blood  CGMP's  until  the  Medical 
Device  Amendments  of  1976  broadened 
the  definition  of  a  "device."  with  the 
inadvertent  effect  of  removing  these 
products  from  the  applicability  of  these 
regulations. 

date:  Comments  by  August  22, 1988. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62. 5600  Fishers  Lane.  Rockville.  MD 
20857. 

RM  RNITMEII  INrOWMATION  CONTACT: 
Joseph  Wilczek.  Center  for  Biologies 
Evaluation  and  Research  (HFN-3e2). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20657. 301> 
295-8046. 

SUPPLEMENTARY  INFORMATION:  FDA  iS 

proposing  to  reissue  under  section  S20(f) 
of  the  act  the  blood  CGMFs  (21  CFR 
Part  606)  as  these  regulations  apply  to 
blood  products  that  are  device 
components  or  device  raw  materials. 
The  blood  CGMP's  as  currently 
promulgated  continue  to  apply  to  all 
blood  products  other  than  those  that  are 
device  components  or  device  raw 
materials. 


Specific  regulations  (21  CFR  606.3    * 
through  60&170)  for  the  collection, 
processing,  and  storage  of  blood  and 
plasma  were  promulgated  under 
authority  of  the  Public  Health  Service 
Act  in  the  Federal  Register  of  November 
18. 1975  (40  FR  53532). 

The  current  blood  CGMFs  were 
intended  to  apply  to  all  blood  banks, 
transfusion  facilities,  plasmapheresis 
centers,  compatibility  testing 
establishments,  and  any  other  facility 
which  processes  blood  and  blood 
components  regardless  of  whether  the 
components  are  intended  for  (a) 
interstate  or  intrastate  commerce;  or  (b) 
in  vitro  or  in  vivo  use. 

Upon  enactment  of  the  Medical 
Device  Amendments  of  1976  to  the  act. 
the  definition  of  the  term  "device"  in 
section  201(h)  of  the  act  (21  U.S.C. 
321(h))  was  broadened  to  include 
several  products,  formerly  regulated  as 
"drugs."  Among  such  products  are 
human  blood  and  blood  components 
intended  for  further  manufactiu«  into  in 
vitro  diagnostics  not  subject  to  licensure 
under  the  Public  Health  Service  Act  (42 
U.S.C.  262(d)).  These  products  include 
blood,  plasma,  and  serum  which  are 
intended  for  further  manufacture  inta 
products  such  as  clinical  diemistry 
controls  and  control  cells  for  automated 
cell  counters  now  regulated  as  devices 
under  the  act. 

FDA  is  now  proposing  to  correct  the 
current  anomaly  in  which  compliance 
with  the  blood  CGMFs  is  not 
enforceable  under  the  adulteration 
provisions  in  section  501(fa)  of  the  act  (21 
U.S.C.  351(H))  for  unlicensed  blood 
products  that  are  device  components  or 
device  raw  materials  even  thou{^  these 
requirements  are  necessary  to  ensure 
the  safety  of  donors  and  the  safety  and 
effectiveness  of  manufactured  meidical 
device  products  derived  bom  blood  and 
blood  components. 

The  proposed  amendment  would 
reissue  under  section  S20(f)  of  the  act 
the  blood  CGMFs  as  these  regulations 
apply  to  blood  products  Uiat  are  device 
components  or  device  raw  materials. 
Section  520(f)  of  the  act  is  the  statutory 
section  that  currently  authorizes 
CGMFs  for  medical  devices  in  21  CFR 
Part  820. 

Regulations  under  section  520(f)  of  the 
act  concerning  CGMFs  for  medical 
devices  must  be  promulgated  acceding 
to  certain  procedures.  Before  issuing 
regulations  under  section  520(Q  of  the 
act,  FDA  must  provide  an  opportunity 
for  an  advisory  committee  established 
under  section  S20(f)  to  comment  on 
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proposed  client  good  manufacturing 
practice  reqjjlrements  and  provide 
opportunity  jfbr  an  oral  hearing  on  sdch 
proposed  relations. 

On  March  21. 1988,  in  accordance 
with  these  prpcedures,  FDA  held  an 
open  public  Meeting  on  the  proposed 
amendment  itp  PDA's  regulations  on 
CGMPs  for  blood  and  blood 
componentsi  jThe  Device  Good 
Manufacturing  Practicing  Advisory 
Committee  iinanimously  recommended 
at  that  meetUg  that  FDA  reissue  the 
CGMP  reguluipns  for  blood  and  blood 
components  jilnder  section  520(f)  of  the 
act  to  apply  {to  blood  and  blood 
components  lused  as  device  components 
or  raw  matenals  for  devices.  The 
committee  tlf^n  offered  interested 
persons  an  oben  public  hearing  on  the 
issue.  No  pup^ic  comments  or 
presentationia  were  made  at  the  time.  A 
copy  of  the  ^Ivisory  committee's 
minutes  of  thu  meeting  has  been  placed 
on  file  under  Uie  docket  number 
identified  inithe  brackets  at  the  heading 
of  this  propojfled  rule  and  is  available 
from  the  Dot^ets  Management  Branch 
(address  aboie). 

Accordinay,  FDA  is  proposing  to 
reissue  the  Q^MFs  for  blood  and  blood 
components  K^  CFR  Part  606).  Under 
the  proposal  )i)]ood  products  that  are 
device  compoients  or  device  raw 
materials  exauded  from  the  scope  of  the 
device  CGMPs  under  {  820.1  would  be 
subject  to  thfc  blood  CGMFs  in  Part  606. 
Violations  of  Part  606  involving  such 
device  comptyients  or  raw  materials 
would  thus  b^  subject  to  enforcement 
action  under  iection  SOl(h)  of  the  act. 

Environmental  Impact 

The  agency;  has  determined  under  21 
CFR  25.24(a)ho)  that  this  proposed 
action  is  of  d  type  that  does  not 
individually  a-  cumulatively  have  a 
significant  e^ct  on  the  human 
environment  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Paperwork  deduction  Act 

Part  606  of  this  proposed  rule  contains 
collection  of  information  requirements 
that  were  sul>|nitted  for  review  and 
approval  to  the  Director  of  the  Office  of 
Management  ^d  Budget  (0MB),  as 
required  by  paction  3507  of  the 
Paperwori(  Induction  Act  of  1960.  The 
requirements  were  approved  and 
assigned  0M9  control  number  0910- 
0116. 

Economic  Aseessment 

The  agencyihas  examined  the 
economic  consequences  of  this  proposed 
rule  and  has  determined  that  it  does  not 


require  either  a  regulatory  impact 
analysis  as  specified  in  Executive  Order 
12291,  or  a  regulatory  flexibility 
analysis,  as  defined  in  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  The 
proposed  rule  involves  the  reissuance  of 
Part  606  of  the  regulations  establishing 
CGMFs  for  manujfacturers  of  blood  and 
blood  components  under  section  520(f) 
of  the  act  Thus,  Part  606  would  apply  to 
unlicensed  Mood  products  diat  are 
device  components  or  device  raw 
materials.  The  agency  believes  that 
virtually  all  of  the  manufacturers  of  in 
vitro  diagnostic  products  that  would  be 
subject  to  the  proposed  rule  are  already 
in  compliance  with  the  blood  CGMFs  in 
Part  606.  Therefore,  the  agency  has 
determined  that  the  rule  is  not  a  major 
rule  as  defined  in  Executive  Order 
12291.  Ftirther,  FDA  certifies  that  the 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  as  defined  in  the  Regulatory 
Flexibility  Act 

Comments 

Interested  persons  may,  on  or  before 
August  22. 1988.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  606 
Blood,  laboratories. 

PART  606-CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  the  Public 
Health  Service  Act  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  the 
authority  citation  for  21  CFR  Part  606  be 
revised  to  read  as  follows: 

Authority:  Sees.  201.  SOI,  502, 505, 510, 
S20(n.  701  (21  U.S.C.  321, 351, 352, 356, 36a 
360j(f).  371)  and  see.  301  of  Pub.  L  87-7S1;  the 
Public  Health  Service  Act  (sees.  351  and  361) 
(42  U.S.C.  262  and  264)]. 

Dated:  May  27, 1088. 
GwMs*  R.  WUte. 

Acting  Associate  Commissionev  for 
Regulatory  Affairs. 

(PR  Doc.  88-13975  Filed  6-21-88: 8:45  em] 
miMa  oooc  4mo-oi^ 


DEPARTMENT  OF  THE  INTERIOR 

Offie*  of  Surfao*  Mining  RMiamation 
•nd  EnforcMMirt 

SOCFRPvtMl 

New  Mexico  Pormanont  Regulatory 
Program;  Public  Commonl  Poriod  and 
Opportunity  for  PuMc  Haarlng  on 


AOCNCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

ACTION:  Proposed  rule. 

tUMMARV:  OSMRE  is  announcing 
procedures  for  the  public  (»mment 
period  and  for  a  public  hearing  on  the 
substantive  adequacy  of  program 
amendments  submitted  by  the  State  of 
New  Mexico  to  modify  the  New  Mexico 
Permanent  Regulatory  Program 
(hereinafter  referred  to  as  the  New 
Mexico  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendments  pertain  to  coal  mine  waste. 

This  notice  sets  forth  the  times  and 
locations  that  the  New  Mexico  program 
and  the  proposed  amendments  are 
available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  program  elements,  fmd 
the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

OATES:  Written  comments  not  received 
on  or  before  4K)0  pjn.,  [m.d.t.],  on  July 
22, 1968  will  not  necessarily  be 
considered.  If  requested,  a  public 
Jiearing  on  the  proposed  modifications 
%vill  be  held  on  July  18, 1988  be^nning  at 
10:00  a.m.,  at  the  location  shown  under 
"ADONEasct."  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  on  or  before  4K)0  n.m.,  (m.d.t.). 
on  July  7. 1988. 

ADOfwaaea:  Written  comments  should 
be  maUed  or  hand-delivered  to  Mr. 
Robert  H.  Hagen  at  the  address  listed 
below.  Copies  of  the  New  Mexico 
program,  the  proposed  amendments,  and 
all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  public  review  at  die  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
hoUdays.  Each  requester  piay  receive, 
fiee  of  charge,  one  copy  of  the  proposed 
amendments  by  contacting  the  OSMRE 
Albuquerque  Field  Office. 

Mr.  Robert  H.  Hagen,  Director. 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  625  Silver  Avenue  SW.. 
Suite  310,  Albuquerque,  NM  87102, 
Telephone:  (505)  766-1486. 
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Office  of  Surface  Mining  Reclamation 
and  BtrfDrccgwat.  Admiaistnitive 
Reoofd  Office.  Room  SlSt  1100  L 
Street  NW.,  Washington.  DC  20Z40. 
Telephone:  (202)  343-5402. 

New  Mexico  Energy  end  Mnerab 
DepartneBt.  Miniqg  and  Minenb 
DiviMOD.  52S  CaaJno  de  k»  Marquez, 
SanU  Fe.  NM  VSOU  Tdefrfione:  (SOS) 
827-5970. 

FOM  RMTHER  INRNIMATION  COMTACT 

Mr.  Robert  H.  H«8Ba.  Diiector. 
Albuquerque  Field  Office,  at  flie  addresv 
or  telephone  number  listed  in 


LBadcgrouid 

The  Secretary  of  the  interior 
oonditiouafly  appraved  Ike  New  Mexico 
program  under  SMCBA  for  the 
regulation  of  sorface  coal  mining  I 

operations  on  Deconber  31. 1900.  I 

InformaticHi  pertiai^  to  tfie  goieral 
background  and  lewhiuug  to  die 
proposed  peianneal  pragram 
submissioB.  at  wall  as  die  Secretary's 
fmdinga.  the  dbgioatiaB  of  ooaments. 
and  a  detuled  ex|danatk»  of  the 
conditions  itf  apfioval  of  Ike  New 
Mexico  pngraa.  cm  be  foand  in  the 
December  31.  lOM,  rii*i  Jlitiiliii  (T 
PR  00458).  Sabseqaent  actions 
concening  die  WMdiliuua  of  qiproval 
and  program  miw  imIim  iils  are  identified 
at  30  CFR  831.11. 03L15.  and  931.1& 

n.  Submission  of  Amendmeats 

By  letter  dated  Apffl  21. 1900.  New 
Mexico  sirt)mttted  |aii|watd 
amendments  on  omI  mae  wvaste  to  the 
New  Mexico  |HqgnuBiar06MRE's 
review  and  approval  (Admiaistrative 
Record  Na  NM-405).  Hie  State 
{Btiposes  to  omit  sabeectiaB  (c) 
concerning  compaction  reqoirenieots 
from  Sectitm  20-05  and  curent 
subsection  (c^  would  become  subsection 
(c).  The  State  also  proposes  to  amend 
20-02(b)  concenung  surface  drainage  to 
include  diversions  designed  to  divert 
drainage  ''from  the  surface  of  the  facility 
that  may  cause  stability  or  erosion  of 
the  impounding  structure."  Additionally, 
niaoff  desi^  would  be  revised  to  plan 
for  a  100-year,  0-hour  precipitation  event 
instead  of  the  previous  100-year.  24-hour 
precipitatitm  event 

UL  PobKc  Comaseol  Prooeduras 

In  accordance  with  the  provisions  of 
30  CFR  732.17.  OSMRE  is  seelcing 
comment  on  wfaeAer  the  proposed 
amendments  satisfy  the  requirements  of 
30  CFR  732.15  for  the  approval  of  State 
program  amendments,  ff  O^^fllE  finds 
the  amendments  in  accordance  with 
SMCRA  and  no  less  effective  than  the 


Federal  regulations,  they  will  be 
a^ptovad  and  become  part  of  the  New 
Mexico  proigrara. 

Written  Comments 

Written  coaanents  should  be  specific, 
pertain  only  to  tibe  issues  proposed  in 
this  rulanaking,  and  indude 
explanations  in  support  of  the 
cooanenter's  recommendations. 
Comments  received  after  Hm  time 
indicated  under  "o/awB"  or  ai  locations 
other  dwa  the  094RE  ABmquerque 
Fi^  Office  will  not  neoeasatily  be 
considered  and  included  in  fle 
Administrative  Record  far  this  proposed 
rulemaking. 

Public  Heariag 

Persons'  wishing  to  coauaent  at  the 
public  heariag  ahodd  contact  the  person 
listed  umier  "nm  wioii  Ml  ■HOMIATIOM 
C0NTAC1"  by  tfte  dose  of  business  July 
7, 1968.  If  no  one  requests  to  comment,  a 
public  hearing  will  not  be  held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  than 
a  public  hearing,  may  be  held  and  the 
resohs  of  dw  meeliBg  indaded  in  the 
Adnnmstretive  Remrd. 

Filing  of  a  written  statement  at  the 
time  the  hearing  is  requested  and  will 
greatly  assist  the  tomucriber. 
Submissibn  of  written  statements  in 
advance  of  ttie  bearing  arffl  allow 
OSMRE  officials  to  prqiare  appropriate 
questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  oonment  have  been  heard. 
Persons  in  the  andioice  who  have  not 
been  scheduled  to  comment  and  wish  to 
do  so  will  be  heard  following  those 
persons  scheduled  Hk  hewing  will  end 
after  all  persons  who  wish  to  comment 
have  been  heard. 

Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendment  mey  request  a  meeting  at 
the  OSMRB  office  listed  in 
"ABORBOOn"  by  contacting  the  person 
listed  ander  "ran  nmmam  mrownuTiOH 
coNracT." 

All  such  meetings  are  open  to  the 
public  and.  if  possible,  notices  of 
meetipgs  will  be  posted  in  edvance  in 
the  Administrative  Record.  A  written 
sunnaary  of  each  public  meeting  will  be 
made  a  part  of  the  Adaiinistrative 
Record. 

List  of  Subjects  in  30  CFR  Part  031 

Coal  mining,  Inteigovemmental 
relations,  Surface  mining.  Underground 
mining. 


Dated:  )MBe  9, 1988. 
Raytaand  L.  I«iRii^ 

AfuskiatDinctar  WesientFieUOpemttons. 
[FR  Doc  88-14013  Fiiad  e-21-«B:  8:45  am] 


ENVmOWMPITAL  PROTECTION 
AGENCY 

40CFRtat5t 

(A-1-FR1.-^340I-«1 

Approval  and  Proimiigatton  Of  Air 


Connecflcu^  Ranonably  AvaDabto 
Control  Tachnoiooy  for  Sikorsky    . 
Aircraft  DMahM 


r:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  nde. 

OUMMART.  EPA  is  proposing  to  approve 
a  proposed  State  fanplementation  Flan 
ISP]  revision  sabmitted  by  the  State  of 
Connecticut  Hie  revision  establishes 
and  requires  the  use  of  reasmably 
available  control  technology  (RACT)  to 
contarol  volatile  organic  compound 
(VOC)  emissions  ^om  Sikorsky  Aircraft 
Division  of  the  United  Tedmolo^es 
Corporation  in  Stratford,  Connecticut. 
The  intended  effect  of  this  action  is  to  • 
propose  approval  of  a  souice-q)ecific 
RACT  detetmhiatian  made  by  the  State 
in  accordance  with  commitments  made 
in  its  Ozone  Attainment  nan  approved 
by  EPA  on  March  21. 1984  (49  FR  10542). 

DATEt:  Conunents  must  be  received  on 
or  before  July  22, 1988. 

A0DRESSC8:  Comments  may  be  mailed 
to  Lonis  F.  Gitto,  Director,  Air 
Management  Division,  Room  2312.  JFK 
Federal  BIdg..  Boston.  MA  02203.  Copies 
of  Coonecticot's  snlwuttal  and  EPA's 
Technical  Support  Docuownt  prepared 
for  this  reviskm  are  available  for  public 
inspedioo  dwing  normal  business  hours 
at  the  Environmental  lYotection  Agency, 
Room  2311,  JFK  Federal  Bldg.,  Boston, 
MA  02203;  and  the  Air  Compliance  Unit 
Department  of  Environmental 
Protection.  State  CMBcs  EAdg.,  105 
Capitol  Avenue.  Hartford.  CT  00100. 


row  WiWTMW  WWWATIOII  COWTACr 
David  B.  Cofaojf[m7)  585-3252;  FTS 
835-^3252. 

otiPPLCMCNTAfiv  mpomiAiKM:  On 
Decend)er  5, 1900,  tfie  Connecticut 
Department  of  Environmental  Protection 
(DEP)  submitted  a  proposed  State  Order 
as  a  SIP  revision  to  EPA  for  parallel 
processing.  On  March  17. 1008.  the  DEP 
submitted  a  revised  version  of  the  State 
Order  which  incorporated  previous 
comments  made  by  EPA.  This  revision  is 
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State  Order  No.  8010  which  defines 
VOC  control  requirements  for  Sikorsky 
Aircraft  Division  in  Stratford,    • 
Connecticut  These  control  requirements 
constitute  RAcT  for  this  facility  as 
required  by  |*ibsection  22a-l74-20(ee). 
"Reasonably  Available  Control 
Technology  [fbr  Large  Sources."  of 
Cohnecticutf  I  Regulations  for  the 
Abatement  j>^  Air  Pollution. 

Subsectioii|22a-174-28(ee)  requires 
the  UEP  to  Mtermina  and  impose  RACT 
on  all  statiDMBry  souroet  with  potential 
VOG  emissicns  of  one  hundred  tons  per 
year  (TPY)  6i  more  that  are  not  already 


subject  to  Cj 
developed 
Techniques' 
EPA  appi 
21. 1984  (49 
Connecticut 
Plan,  That 
theagreemc 
determinati^ 
be  submitter 
SIP  revisioi 


ecticut's  regulations 

juant  to  die  Control 
uideline  (CTG)  documents. 

this  regulation  on  March 

10642)  as  part  of 
1962  Ozone  Attainment 
iroval  was  granted  with 
1  that  all  such  RACT 
iS  made  by  the  TUBP  would 
to  EPA  as  source-Specific 


Summary  of  BIP  Revision 

Sikorsky  Aiirerafl  Division  ^Sikorsky) 
manufacture  approximately  200 
helicojpters  annually.  Volatile  organic 
compounds  are  enrittad  from  de^vasing 
units,  a  flowqoater  which  uses  a 
maskant  to  coat  helicopter  parts,  eleven 
paint  spray  booths  which  coat  helicopter 
parts,  large  body  panels,  and  whole 
helicopters. jdnd  a  dipping  pot  which  is 
used  to  coal  small  helicopter  parts. 

Final  appi^val  of  Connecticut's 
solvent  metal  cleaning  regulation. 
"Subsection  ha-174-20(i)."  ^as 
granted  by  ^A  on  February  1, 1984  (49 
FR  3986).  Urtder  subdivision  22a-174- 
20(i](2)(iii)  of  this  regulation,  degreasing 
units  installed  prior  to  July  1, 1960  are 
exempt  fron^lmeeting  RACT.  Sikorsky 
previously  had  eight  degreasing  units. 
Four  of  those  eight  degreasing  units 
were  installed  prior  to  July  1. 1980  and 
thus  were  exempt  from  meeting  RACT 
under  22a-1^20(I).  These -degreasing 
units  are  now  being  required  to  meet 
RACT  pursilant  to  subsection  22a-174^ 
20(ee).  In  State  Order  No.  8010,  the  DEP 
is  requiring  as  RACT  for  these 
degreasing  units  that  Sikorsky 
demonstrate  land  maintain  compliance 
with  subsedion  22a-174-20(J)  by  July  1, 
1987.  The  RACT  requirements  that  are 
being  impoaad  on  these  four  previously 
exempt  degivasing  units  will  reduce  the 
actual  VOC  amissions  from  these  units 
from  approxinately  167.5  tons/year  to 
64.2  tons/year.  Additionally,  the 
Connecticut  DEP  is  requiring  that 
Sikorsky  m^i  ntain  annual  emission  caps 


id  tons  VOC/yeaf  for  each  of  its  eight' 
degreasing  uiihs.       '    - 

As  RACT  for  Ae  flbwcdater  tfiat 
Sikoivky  operates  which  a^ppITes  a 
maskant  to  helicopter  part^,  the 
Connecticut  DEP  fs  requiring  Sikorsky  to 
install  a  carbon  adsotption/solvent 
recovery  system  by  December  31, 1987 
which  demonstrates  an  85%  overall, 
capture  and  control  system  efficiency. 
Additionally,  Sikorsky  is  required  to 
liiatall  a  tunnel*like  endmure  over  the 
maskant  application  and  drying  areas 
whidi  will  facilitate  die  capture  of  VOC 
emissions,  and  a  cover  over,  the  maskmit 
reservoir  to  eliniinate  evaporative  losses 
when  flowcoating  is  not  being 
performed.  Sikorsky  will  also  be    - . 
required  to  maintain  an  annual  emission 
cap  in  tons  VOC/year  for  the 
flowcoater.  The  lACT.  requirements  that 
are  beiiig  imposed  cm  the  flowcoater 
will  reduce  the  actu&l  VOC  emissions 
from  this  procem  from  approximately 
16,6  tons/year  to  249  tons/year. 

The  Connecticut  DEP  has  determined 
RACT  for  each  of  the  eleven  paint  spray 
booths  that  Sikorsky  operates 
depending  upon  the  type  of  process 
Which  occurs  in  die  pa^'cular  booth.  For 
the  two  paint  spiay  booths  that  apply 
only  epoxy  and  zinti  chioraate  primeni 
IPaint  Boodis  #2  and  #2A)  the  DEP  has 
determined  RACT  to  be  the  use  of 
coatings  wfaidi  emit  less  than  2  J2 
pounds  VbC/gailoh  of  coating  minus 
watier  by  December  31, 1967. 
Additionally,  Sikorsky  is  required  to 
maintain  a  single  annual  emission  cap  in 
tons  VOC/year  for  these  two  booths. 
The  RACT  requirements  that  are  being 
imposed  on  these  two  booths  will 
reduce  the  actual  VOC  emissions  from 
these  booths  from  approximately  55.1 
tons/year  to  28.1  tons/year. 

For  two  other  spray  booths  tGear 
Housings  and  Paint  Shop  #1  [Blades]), 
which  also  use  epoxy  and  line  chromate 
primers  but  not  exclusively,  RACT  has 
been  determined  to  be  the  use  of  the 
coatings  presently  being  used  in  those 
booths.  The  Coimecticui  DEP  has  set  a 
specific  limit  bi  potmds  VOC/gallon  of 
coating  (minus  water)  on  both  of  diese 
booths  which  represents  the  maximum 
limit  that  Sikorsky  may  use  in  these 
booths.  Additionally,  Sikorsky  is 
required  to  maintain  an  annual  emission 
cap  in  tons  VOC/year  fbr  «ach  of  these 
two  booths. 

The  DEP  believes  Uiat  this  level  of 
control  constitutes  RACT  for  these 
spray  booths  because  Sikorsky  has 
shown  that  add-on  controls  are    ' 
prohibitively  expensive. 

For  the  four  paint  spray  booths  whidi 
use  pblyurethane  topcoats  to  coat  large 
body  panels  and  whole  helicopters  (Cell 


#1,  GeU  #2,  Ceir^^  Cell  #4);  Uie 
CoJuiecticut  D^  bias  j^  a;i  endssidn 
Dihftalidn  for  ^e  poliruethahe  topcoats 
Of  3.Spouhds  ^  VOC  per  gallon  of 
Ci^d^j  minus  WatOT.  Sikwsky  Is 
reqiiired  to  meet  this  lioiitation  by  July  1, 
1988. 

Additionally,  the  DEP  has  set  interim 
limitatioRa  Sv  the  pdy^thane  topcoats 
whi(^  are  t«  be  met  before  the  )idy-l. 
1089  final  compliance  date.  The  DEP  is 
requiring  diat  Sikorsky  meet  a  Umitatitm 
in  these  ooodM  for  diese  boatings  of  6.7 
pounds  of  VOC  per  gallon  of  coating 
minus  water  by  December  31. 1987  and  a 
limitation  of  SJO  pounds  of  VOC  per 
gallon  of  ooadng  minus  water  by  July  1, 
19e8.T1iese  limitationB  are  consistent 
with  the  RACT  levels  that  have  been  set 
lor  aircraft  topcoats  in  other  areas  of  the 
countryj 

The  I^P  believes  that  these  interim 
levels  represent  RACT  at  this  point  in 
time  for  these  paint  booths  since  lower 
VOC-emitting  coatings  are  not  presenUy 
available  for  use  in  M  topcoating 
applicatiotis.  Tbe  polyuiethane  topcoats 
necessary  for  the  ixiating  of  the 
helioiqiters  must  exhibit  certain  hi^ 
performance  characteristics.  In  all 
cases,  the  coatings  must  meet  very  strict 
U.S.  military  perfoimance  specifications 
which' demand  that  the  coatings  be 
resistant  fo  biological  and  chemical 
attack  and  stand  up  to  being 
decontaminated.  T%e  various  branches 
of  the  military  are  presently  conducting 
research  to  develop  new  military 
specifications  which  allow  the  use  of 
lower  VOC-emitting  topcoats  in  miUtaiy 
aircraft  painting,  the  lower  VOC- 
emitting  topcoats  being  developed  and    - 
tested  cdl  contain  less  than  3.6  pounds  of 
VOC  pet  gallon  of  coating  minus  water. 
In  some  limited  cases,  certain  low  VOC- 
onitting  topcoats  have  already  been 
approved  by  the  military  and  available 
for  use.  Aireraft  manufacturers  generally 
need  some  lead  timie,  however,  before 
the  fuUhScale  production  use  of  these 
coatings  can  be  implemented. 

The  DEP  has  also  tet  a  limitation  for 
the  primers  being  utilized  in  Cell  Nos. 
1 — 4.  lira  DEP  is  requiring  Sikorsky  to 
meet  a  limitation  of  2.92  pounds  of  VOC 
per  gallon  of  coating  minus  water  for  all 
of  the  primers  used  in  these  booths  after 
December  31, 1987. 

As  an  alternative  to  a  reformulation 
effort  for  these  spray  booths,  Sikorsky 
has  in(restigated  the  feasibility  of  retrofit 
add-on  control  equipment.  However, 
due  to  the'  very  low  VOC  concentrations 
in  the  exhausts  streams  from  these 
booths',  add-on  control  equipment  was 
found  to  be  prohibitively  expensive. 
Even  the  coist  of  a  unique  technology 
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which  has  been  specifically  designed  to 
process  low  cooijfnIiatioD  emission 
streams  was  foond  to  be  exceedingly 
high.  Sikorsky  kas  also  studied  methods 
to  increase  Ae  ttansCer  efficiency  of  the 
spray  painting  opentiaas.  Three 
approaches  were  evaluated 
(electrostatic  deposition,  automated 
spraying,  and  airieas  qxayiogl. 

Sikorsky  ftmnd  that  only  the  airless 
sprajring  tedmiqae  wa*  feasible,  and 
even  dien  only  in  certain  instances.  This 
application  tedmiqae  b  presently  being 
used  at  Sikorsky  to  apply  "duO" 
topcoats. 

For  the  three  renMining  paint  spray 
booths  (Devdc^ment  Center  Paint  Booth 
[Experimental],  Sosall  Farts  [Bonding] 
Paint  Booth,  and  Special  Prime  Paint 
Booth)  and  ttifqiiug  pot  which  each  have 
doctmiented  VOC  emmissions  of  less 
than  40  pounds/day,  the  Connecticut 
DfiP  has  exeaaptad  them  from  | 

subsectioB  22a-174-ai(ee).  This 
particular  exeaqitiaB  is  pramded  in 
subsection  22a-174-aO(aa)  which  was 
approved  by  EPA  on  October  19. 1984 
(49  FR  41inS).  Hie  MP  wiU  require 
Sikorsky  to  maintain  VOC  endasions 
froiB  each  of  Iheae  booths  at  40  pounds 
VOC/day  or  leaa.  Tlie  I»P  will  also 
inqxMe  on  annual  — 'rtffTn  caps  in  tons  , 
VOC/year  on  each  Imotfa.  No  reduction  ^ 
in  actual  VOC  emiaaions  will  be 
achieved  from  tbese  booths. 

Pursuant  to  a  ooBment  made  by  EPA 
on  January  IS.  US7.  indnded  in  die 
State  Order  is  a  deaviation  of  which 
processes  mre  coveted  by  tliis  non-CTG 
RACT  deteminatian.  As  was  stated  in  a 
notice  of  prapoaed  rulemaking  (NFR) 
which  EPA  pahiished  on  November  12, 
1961  (48  FR  55718).  die  ooatii^  of  metal 
components  used  m  ooastmcting  the 
interior  of  an  aircraft  is  subject  to  the 
RACT  requirff  iita  at  subsection  22a- 
174-20(8)  whidi  is  Connecticut's  CTG- 
eqatvalott  susoellaneous  aietal  parts 
and  products  regalaliaa.  Since  some  of 
the  parts  coated  in  Sikorri^s  eleven 
paint  spray  booths  mqr  be  used  in 
constructiag  the  iirtetior  of  the 
helicopters  and  may  be  sulqect  to 
Connecticot's  ausoeDaneoos  metal  parts 
and  products  regidation.  die  Connecticut 
I^P  has  ammded  State  Order  No.  8010 
such  that  only  the  coating  of  metal 
panels  and  components  which  are 
exempt  from  meeting  the  RACT 
requirements  of  subsection  22a-174- 
20(8)  wiH  be  covered  by  this  non-CTG 
RACT  determination. 

EPA  has  reviewed  the  requirements  of 
State  Order  Na  8010  and  its  compUance 
dates,  and  has  determmed  that  they 
constitute  RACT  for  Sikorsky  Aircraft 
Division. 

EPA  is  proposing  to  approve  DEFs 


Order  as  a  revision  to  the  Connecticut 
SIP  and  is  solicitiBg  ptddic  comments. 
These  comments  ariU  be  considered 
before  taking  final  acttoo.  Interested 
parties  may  participate  in  the  Pedn-al 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  wwwgim  section  of 
this  notice. 

This  revision  is  being  proposed  under 
a  procedure  called  parallel-processing, 
whereby  EPA  ptpposts  rulemaking 
action  concuireally  with  the  State's 
procedures  for  smrnriinB  its  regulations, 
if  the  revision  is  substantially  changed 
before  it  is  finally  adopted  by  the  State 
of  Connecticut.  EPA  arill  evahiate  these 
changes  and  may  pablish  another  notice 
of  prc^xMed  ndeauddng.  tf  no 
substantial  **>»-fpf  are  made  to  the 
revision.  EPA  ariD  publish  a  final 
rulemaking  aotice.  Hie  final  rulemaking 
action  by  EPA  will  occur  only  after  the 
SIP  revision  has  been  adopted  by  the 
State  of  Comecticut  and  submitted  for 
incorporation  into  the  SOP. 

Proposed  Acti«m 

^A  is  prcqiosiBg  to  approve 
Connecticnt's  State  Order  Na  flOlO  as  a 
revision  to  the  Connedicut  SIP.  The 
provisioBS  of  Cnmecticat's  State  Order 
No.  amo  define  and  inqiKMe  RACT  for 
Sikoraky  Aircraft  Oivinon  as  required 
by  subsection  22a-174-20(ee)  of 
Connecticut's  regulatioos. 

Under  5  U.SX1  e05(b),  I  certi^  that 
this  SIP  revisicm  wiU  not  have  « 
significant  econoanc  impact  on  a 
substantia!  number  of  small  entities. 
(See  40  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  diis  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12201. 

The  Administrator's  decision  to 
approve  or  disapprove  the  plan  revision 
will  be  based  on  whether  it  auets  the 
fequirements  of  section  110(a}(2)( A)-(K) 
and  110(a)(3}  of  die  Clean  Air  Act.  as 
amended,  and  EPA  regulations  in  40 
CFRPartSl. 

List  of  Subjects  in  40  CTR  Part  52 

Air  pollution  control,  Ozone, 
Hydrocaibons.  faitergovemmental 
relations,  Reporting  and  Recordkeeping 
requirements. 

Authority:  42  U.SjC  7401-7642. 
Date:  Maidi  10. 1S87. 
Paul  G.  Kaoiigli. 

Acting  Regional  Administrator,  Region  I 
[FR  Doc  8B-M042  Ptled  tV-Zl-SB;  8:45  am] 

BHXMGCOBEI 


40CFRPWt  S2 

[niL-3401-7] 

Approval  andftoaiulgBllon  of 
ImpiementaHaR  Ptans,  Dragon 

AOENCv:  Enviranmental  Protection 
Agemqr  (EPA). 

Acnow;  Prepoaed  nde. 

summary:  By  diis  Notice.  EPA  invites 
public  commenls  on  its  proposed 
approval  of  amendments  to  die  State  of 
Oregon  visibdi^  protection  program, 
submitted  by  the  Qragon  Department  of 
Environmental  Quality  (OEEQ)  on 
March  3,  UC7.  as  a  revinon  to  the 
Oregon  State  iaqdessentation  plan  (SIP). 
These  amendmoits  were  submitted  to 
satisfy  the  requirements  of  section  lOOA 
(Visibility  IVoteciion)  of  the  Oean  Air 
Act  (hereinafter  refenred  to  as  the  Act). 
date:  finmaiwnts  must  be  postmarked 
on  or  before  July  22, 1088. 
APOWMWl.  Copies  of  the  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at:  Air 
Programs  Branch  (iaA-67-10). 
Environmental  Protection  Agency,  1200 
Sixdi  Avenue.  AT-0B2.  SeatUe. 
Washmgton  88101.  Stete  of  Oragon. 
Department  of  Ehviroomeatal  <^lity. 
611 SW.  Sixth  Avenue.  Pordand.  OR 
97204. 

Comments  shoadd  be  addressed  to: 
Laurie  M.  Krai  Air  nngnuns  Branch, 
Environmental  ftotoction  Agency,  1200 
SixA  Avenue  AT-aB2.  Seattie. 
Washington  OOIOL 

FOR  nMTHER  IMFOMIATION  CONTACT 
David  C  Bray,  Air  Programs  Branch. 
Environmentel  ftotectioo  Agency,  1200 
SixUi  Avenue  AT-002.  Seattle. 
Wadiington  98101,  Telephone:  (206)  442- 
4253.  FTS:  399-1253. 

supptEMCHTARV  MFoaaunoN: 

I.  Badcground 

Section  ISBA  of  the  Act  requires 
visibility  protsction  for  mandatory  Class 
I  federal  areas  where  EPA  has 
determined  visibility  is  an  important 
value.  "Mandatory  Class  I  federal 
areas"  are  certain  national  parks, 
wilderness  areas,  and  international 
parks  as  described  in  section  162(a)  of 
the  Act.  Hie  mandatoiy  Class  I  federal 
areas  where  visibility  is  an  important 
value  are  identified  in  EPA  relations 
at  40  CFR  81.400^«37.  Section  lOOA 
specifically  requires  EPA  to  promulgate 
regulations  requiring  certain  states  to 
amend  their  SIPs  to  provide  visibility 
protection.  On  December  2. 198a  EPA 
promulgated  the  required  visitulity 
regulations  at  45  FR  80084.  cocbfied  at  40 
CFR  51 JOO  et  sag.  In  December  1982,  die 
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Environmentnl  Defense  Fund  (EDF)  Oled 
a  citizen  suttlaOeging  that  EPA  failed  to 
perform  a  nMidiscretionary  duty  under 
section  llO(0t  of  die  Act  to  promulgate 
visibHity  SIH  for  states  diat  had  failed 
to  submit  smi  SIP  revisimis  to  EPA.  The 
EPA  and  BEw  negotiated  a  setdement 
agreement  for  deBcient  states  which  the 
court  a|q)ioycd  on  April  20, 19B4.  For 
more  infoimntion  on  the  setdement 
agreonent,  ^  48  FR  20fM7  on  May  16, 
1984. 

The  aettle^Knt  agreeoient  allows  EPA 
and  states  toj  implement  the  visibility 
regolatioBs  M  two  parts.  The  firat  part 
involves  dnj  provi^ons  for  visibility 
monitoriag  *«d  new  source  review.  The 
second  part  {requires  the  implementation 
of  the  remai^iag  visibility  provisions. 
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(51 FR 12323).  EPA 
provisions  of  the 

tive  Rides  (OAR)  as 
Oregon  State 
plan  (SIP)  in  ordo'  to 
ibUity  monitoring  aod 
visibility  ne*v  source  review  provisions 
as  requbed  ^  section  1B9A  of  the  Act 
and  40  CFR  lSl.305  and  40  CFR  51.307  of 
1,  respectively. 
A  approved  OAR, 
ivision  20.  Section  047, 
VISIBIUTY 
PLAN  FOR  CLASS  I 
to  visibility 
monitoring  $nd  new  sovroe  review)  and 
OAR.  Chapiar  340,  Divisiaii  20.  Sections 
225: 230(1)  [1^  and  (Q:  245(3).  (5).  and  (7); 
and  276  (relating  to  visibtii^  new  source 
review),  as  feting  the  requirements  of 
40  CFR  Parti  ll.  Subpart  P  "Protection  of 
Visibility"  rUating  to  visibility 
monitoring  ^nd  new  source  review. 

n.  Discussloa 

On  March  b.  1987.  die  State  of  Oregon 
Department!  ^f  Environmental  Quality 
(ODEQ)  subqutted  amendments  to  die 
Oregon  visibility  protection  {dan  as  a 
revision.to  the  State  of  Oegon 
implementation  plan  (SIP)  in  order  to 
implement  die  remaining  provisions  of 
40  CFR  Partfl.  Subpart  P  "Protection  of 
Visibility."  jbese  amendments  Include 
completely  ^vised  OAR  340-20-047, 

fflnJTY  EROTECnON 

I  AREAS."  OAR  629- 
MANAGEMENT 
n  Department  of 


Section  5.2 
PLAN  FOR 
43-043  "SMI 
PLAN."  an( 


Forestry /Oi^on  Department  of 
Environmedtel  Quality  Interagency 
Directive  1-14-1-601  "OPERATIONAL 
GUIDANCE  FOR  THE  OREGON 
SMOKE  MANAGEMENT  PROGRAM." 

The  On^fti  "YISmiLrrY 
PROTECnCW  PLAN  FOR  CLASS  I 
AREAS"  contains  the  following 
components; 

1.  Subsection  5,2  "Visibility  Protection 
for  Class  1  Areas"  which  explains  the 


purpose  of  the  Plan  and  identifies  the 
mandatory  Class  I  federal  areas  covered 
by  the  plan  and  ex^ains  how  future 
Class  I  areas  will  be  treated.  This  is  a 
revised  version  of  the  subsection  EPA 
approved  on  April  10, 1966. 

2.  Subsection  5.2.1  'l>efinitions" 
which  defines  many  of  the  terms  used  in 
the  Plan.  This  is  a  revised  version  of  the 
subsection  EPA  approved  on  April  10. 
198a 

3.  Subsection  5,22  Tntroduction" 
which  explains  die  badtground  for  the 
visibility  protection  program  and 
includes  an  asseflflnent  of  visibility 
impairment  in  OregmL  TUs  is  a  revised 
veraioB  of  the  snbsection  EPA  approved 
on  April  10, 1986. 

4.  Sabaection  5A3  "Visifaility 
Monttoring"  which  desoflies  the  Oregon 
visibdity  mmitoring  program.  This  is  a 
revised  version  erf  tibe  subaection  EPA 
approved  OK  April  lOi  1986. 

5.  SobaecBoB  &24 1¥ooedures  for 
Review.  Coordinatiim  and  Consultation" 
which  describes  die  process  for  annual 
meetings  amoog  state  mad  iadaral 
agencies  iBvu>»ed  in  the  nan.  and  the 
process  for  periodic  review  of  the 
strategy  and  progress  in  meeting  the 
national  virifaiHty  goal. 

&  Subsection  5.2,5  Xootrol 
Strategiefl"  wlridi  sets  foidi  die 
elements  of  the  Oegon  viability 
protection  plan  in  onler  to  meet  the 
national  visibility  goal.  This  subsection 
includes: 

a.  Short-term  strategies  for 
agricultural  fidd  burs^  and  forest 
prescribed  burning  (5.2.5.1(A)); 

b.  Long-term  strategies  for  agricultural 
field  iNuning  and  forest  prescribed 
burning  (5.2,5.1(6)); 

c  ftoviaions  tot  protection  of  integral 
vistas  (5.2.5.2)  (no  vistas  are  cnrrendy 
identified): 

d  Provisions  for  reqniriog  best 
available  retrofit  technology  (5.2.5,3) 
(not  currendy  required  for  any  source  in 
Oregon); 

e.  A  description  of  the  visibility  new 
source  review  program  and  prevention 
of  significant  dieterioratian  provisions 
(5.2.5.4);  (This  is  a  revised  version  of 
subsection  5.2.4  which  EPA  qiproved  on 
April  la  198&): 

f.  Provisions  for  the  maintenance  of 
pollution  control  equipment  (5.2.5.5); 

g.  Provisions  for  interstate  visibility 
protection!,  indudiag  field  and  forestry 
burning  (5.2.5.6):  ai^ 

h.  An  assessment  of  emission 
reductions  due  to  on-going  omtrol 
programs  (5.2.5  J). 

7.  Appendix  A.  "Field  Burning  Smoke 
Management  Plan"  (already  approved 
by  EPA),  Appendix  B.  "Prescribed 
Burning  Snwke  Management  Plan" 
(OAR  629-43-043  "SMOKE 


MANAGEMENT  PLAN."  and  Directive 
1-4-1-601  "OPERATIONAL  GUIDANCE 
FOR  THE  OREGON  SMOKE 
MANAGBIyeNT  FROGRAMn,  and 
Appendix  C  "New  Source  Review  Rule" 
(already  approved  by  EPA).  Tlte 
"SMCMCE  MANAGEMENT  PLAN"  and 
die  "OPERATION  (^HDANCE  •  *  •" 
contain  the  Oregon  Department  of 
Forestry  and  Oregon  Department  of 
Environmental  QuaBty  interagency 
provisians  for  reducing  the  impact  of 
forest  presofted  burnhig  eninions 
upon  vis&ility  in  mandatory  Class  I 
federal  areas  in  Oregon  and 
Washington. 

The  primary  dements  of  die  Oregon 
visibility  protection  plan  which  will 
remedy  existing  impairment  are  the 
short-term  and  long-tCfM  stiategies  for 
agricaltaral  field  burning  and  forest 
prescribed  biunmg.  The  sfaort-tem 
control  strategies  am  directed  at  remedy 
visibility  impaimmt  daring  the  peak 
summer  visitation  period  ()aly  4 
weekend  through  Labor  Day,  inclusive) 
caused  by  distinct  and  dispersed  plume 
inq;tacts  from  agricultural  fidd  burning 
and  forest  prescribed  bnraiag.  The 
strategies  will  also  reduce  regional  haze 
impairment  caused  by  these  sooroes. 
The  short-term  fidd  burning  strategies 
are  based  primarily  on  improvements  to 
the  current  smoke  management  program 
but  also  indude  provisions  whidh  will 
result  in  some  emissions  reductions.  The 
short-term  forest  prescribed  burning 
strategies  indude  prohibiting  summer 
prescribed  burning  in  Western  Oregon 
and  adding  the  Qass  I  areas  to  the 
current  snidce  management  plan  as 
protected  areas. 

The  long-term  strategies  for 
agricultural  field  burning  and  forest 
prescribed  burning  involve  measures  to 
permanendy  reduce  emissions  from 
these  activities.  Hie  strategies,  when 
fully  implemented  will  reduce  average 
emissions  from  agricultural  field  burning 
by  45%  and  fiom  forest  prescribed 
burning  by  22%  fiom  that  during  the 
1982-1984  baseline  period. 

EPA  finds  that  these  revised 
provisions  meet  the  criteria  for  visibility 
protection  as  promulgated  by  EPA  in  40 
CFR  Part  51,  Subpart  P.  EPA  is  therefore 
proposing  to  approve  these  amendments 
as  a  revision  to  the  Oregon  SIP.  Note 
however,  that  the  Field  Burning  Sradce 
Management  Plan  (Appendix  A)  and  the 
visibility  new  source  review  provisions 
(specifically,  OAR,  Chapter  34a 
Division  20,  Sections  225: 230(1)  (e)  and 
(f):  245  (3),  (5),  and  (7);  and  276,  in 
Appendix  C)  have  already  been 
approved  by  EPA  and  are  not  proposed 
for  re-approval  in  this  action. 
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in.  Summary  of  Actioo  \ 

EPA  is  today  soliciting  public 
comment  on  its  proposed  approval  of 
amendments  to  the  Oregon  visibility 
protection  program  as  a  revision  to  the 
Oregon  SIP  to  satisfy  the  requirements 
of  section  169A  of  the  Act.  Specifically, 
EPA  is  proposing  to  approve  the  revised 
OAR  340-2(W)47.  SecHon  5.2 
"VISIMUTY  PROTECTION  PLAN  FOR 
CLASS  I  AREAS."  the  revised  OAR  829- 
43-043  "SMOKE  MANAGEMENT 
PLAN."  and  the  revised  Directive  1-4-1- 
601  "OTERATIONAL  GUIDANCE  FOR 
THE  OREGON  SMOKE 
MANAGEMENT  WIOGRAM."  I 

Interested  parties  are  invited  to 
comment  on  all  aspects  of  this  proposed 
approval  of  the  State  of  Oregon 
visibility  protection  program.  Comments 
should  be  submitted  in  triplicate,  to  the 
address  listed  in  the  front  of  this  Notice. 
Public  comments  postmarked  by  July  22, 
1988,  will  be  considered  in  the  final 
rulemaking  action  taken  by  EPA. 

rv.  Administrative  Review  ° 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  §  605(b).  the 
Administrator  has  certiHed  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (46  FR  8709). 

Authority:  42  U&C.  7401-7642. 

list  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter,  Carbon  monoxide.    , 
I  lydrocarbons,  Intergovenunent 
relations.  Reporting  and  Recordkeeping 
requirements. 

Date:  September  18, 1987. 

Robie  G.  Russell. 

Regional  Administrator.  \ 

(FR  Doc.  88-14043  Filed  8-21-88;  8:45  am] 
anxiNG  cooe  S5W-S0-M 


40  CFR  Part  180 

IPP  6F3452.  PP  8F3577/P453:  FRL-3402-«l 

Toterances  for  2-(1- 
(Ethoxyimino)Butyl)-5-[2- 
(EthyHMo)Propyt)-3-Hydroxy-2- 
Cyclohexen-1*On« 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


summary:  This  document  proposes  to 
establish  tolerances  for  the  combined 
residues  of  the  herbicide  2-(l- 


(ethoxyimino)butyl]-5-[2- 
(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-1-one  (also  known  as 
sethoxydim),  calculated  as  parent,  in  or 
on  the  raw  agricultural  conwiodities 
(RACs)  brassica  leafy  vegetables  crop 
group  at  6.0  parts  per  million  (ppm). 
cucurbit  vegetables  crop  group  at  2A 
ppm,  celery  at  1.0  ppm.  head  lettuce  at 
1.0  ppm.  leaf  lettuce  at  2.0  ppm,  and 
spinach  at  4.0  ppm.  This  regulation  was 
requested  by  the  BASF  Corp.  and      - 
proposes  to  establish  the  maximum 
pennissibie  level  for  residues  of  the 
herbicide  on  these  RACs. 
date:  Comments  must  be  received  on  or 
before  July  22, 1988. 
ADDRESS:  Submit  written  comments, 
bearing  the  identification  number  (PP 
6F3452.  PP  8F3577/P453}  by  mail  to: 
Information  Services  Branch,  Program 
Management  and  Support  Division  (T8- 
757C),  Office  of  Pesticide  Profpnms. 
Environmental  Protection  Agency.  401 M 
St.  SW..  Washington.  DC  20460. 

In  person,  deliver  comments  to:  Rm. 
246.  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 

Information  submitted  in  any 
comment  concerning  4his  proposed  rule 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  246  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Robert  J,  Taylor,  Product 
Manager  (PM)  25,  Registration  Division 
(TS-767C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 M 
St.  SW.,  Washington,  DC  20480. 

Office  location  and  telephone  niunber 
1921  Jefferson  Davis  Highway,  Rm.  245, 
CM#2,  Arlington,  VA  22202.  (703)-S57- 
1800. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  January  6, 1988  (53  FR  283), 
which  announced  that  the  BASF  Corp., 
P.O.  Box  181. 100  Cherry  Hill  Rd., 
Parsippany,  NJ  07054.  had  submitted  a 
pesticide  petition,  PP  8F3577,  to  EPA 
proposing  to  amend  40  CFR  180.412  by 
establishing  tolerances  for  the  cdmbined 
residues  of  the  herbicide  2-(- 
(ethoxyimino)butyl]-5-[2- 


(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-1-one  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  parent)  in  or 
on  the  RACs  celery  at  1.0  ppm;  lettuce, 
head  and  leaf,  at  1 0  ppm;  and  spinach 
at  3.0  ppm. 

No  comments  were  received  in 
response  to  the  notice  of  filing. 

The  petitioner  subsequently  amended 
PP  BF3577  by  submitting  a  revised 
Section  F  proposing  tolerances  of  2.0 
ppm  for  leaf  lettuce.  4.0  ppin  for  spinach. 
1.0  ppin  for  head,  lettuce,  and  1.0  ppm  for 
celery.  Originally  proposing  tolerances 
or  2.0  ppm  for  cucurbit  vegetables  and 
9.0  ppm  for  brassica  leafy  vegetables,  VP 
6F3452  was  amended  by  a  revised 
Section  F  proposing  tolerances  for 
cucurbit  vegetables  of  2.0  and  SO  ppm 
for  brassica  leafy  vegetables^  Because 
PP  6F3452  was  Bot  filed  iiiitiaUy,  and  " 
because  of  the  potential  increase  in  risk 
to  humans  from  the  increased  tolerances 
for  spinach  and  leaf  lettuce,  these 
tolerances  are  being  proposed  for  30 
days  to  allow  a  perioid  for  public    , 
comment.  ' 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerances 
include  several  acute  studies;  a  6-month 
feeding  study  with  dogs  fed  dosages  of 
0, 2, 20,  and  200  milligrams  per  kilogram 
of  body  weight  per  day  (mg/kg  bwt/day) 
with  a  no-observed-effecl  level  (NOEL) 
of  2  mg/kg/day;  a  2-year  chronic 
feeding/oncogenicify  study  in  mice  fed 
dosages  of  0, 6,  .18, 54,  and  162  mg/kg/ 
day  with  no  oncogenic  effects  observed 
under  the  conditions  of  the  study  at  dose 
levels  up  to  and  including  162  mg/kg/ 
day  (highest  dose  tested  |HDT])  and  a 
systemic  NOEL  of  18  mg/kg/day;  a  2- 
year  chronic  feeding/oncogenicify  study 
with  rats  fed  dosages  of  0,  2. 6,  and  IB 
mg/kg/day  (HDT)  with  no  oncogenic 
effects  observed  under  the  conditions  of 
the  study  at  dose  levels  up  to  and 
including  18  mg/kg/day  (HDT)  and  a 
systemic  NOEL  greater  than  or  equal  to 
18  mg/kg/day  (HDT):  a  two-generation 
reproduction  study  with  rats  fed  0, 2. 6, 
18,  and  54  mg/kg/day  with  no 
reproductive  effects  observed  at  54  mg/ 
kg/day  (HDT)  and  a  systemic  NOEL  of 
18  mg/kg/day;  a  teratology  study  in  rats 
fed  dosages  of  0, 40, 100,  and  250  mg/kg/ 
day  with  no  teratogenic  effects 
occurring  at  250  rag/kg/day  (m)T)  and  a 
maternal  NOEL  of  40  mg/kg/day;  a 
teratology  study  in  rabbits  fed  dosages 
of  0, 40, 160,  and  480  mg/kg/day  with  a 
teratogenic  NOEL  of  160  mg/kg/day  and 
a  maternal  NOEL  of  160  mg/kg/day;  and 
mutagenic  studies  including 
recombinant  assays  and  forward      ; 
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mutations  iijA  subtilis.  E.  coU,  and  S. 
typhhmuram  fnegative  at  ooDcentrations 
of  chemicel|t»  lOO^cRaaQ  aad  a  iwat- 
mediated  m^  (nioiiae)  niith  S. 
.  typhimuriu/n  negative  at  ZJi  gram  (g/ 
kg/day)  of  the  chemicaL 

The  acceptable  daily  intake  (ADI), 
based  on  the  Snaiontb  dqg  feeding  stndy 
(NOELof  2.ba8/kg/da|r)  and  uiDg  a 
hundred-fold  safety  fadar,  is  cakadated 
to  be  Ojoeaji/ks/day.  Hk  tkeoRlical 
maximum  reiidoe  oooliibirtiaa  fTKRC) 
for  published  tolerances  and 
unpublished  bet  mppntBd  tolerances  is 
01)1953  BBg/|«/day.  Hie  anent  action 
will  contribiite  n/^pjfMff  mg/kg/day  to 
the  TMRC  cmd  wiB  utilize  10.3  percent 
of  the  ADI.  F^bMwd  hdenmces  and 
unpuUMwd  bet  lypftwed  tolerances 
utilize  97.9  #etceirt  of  die  ADI. 

Data  lad^eg  «e  the  repeet  of  a  rat 
primary  hep4tocyte  unscheduled  DNA 
synthesis  assay  on  a  hydroxylated  plant 
metabolite  ef  the  parent  compound.  The 
company  h^s  been  notified  of  this 
deficiency  aad  agreed  to  repeat  the 
study. 

The  pesticide  is  useful  for  the 
purposes  for  Which  these  tolerances  are 
sought,  llie  natuire  of  the  residues  is 
adequately  teiderstood  for  the  purpose 
of  establiriiiiig  the  toknaces.  Adequate 
analytical  n  itthodology  (gas 
chromatogn  iphy  using  sulfur-specific 
flame  photometric  detection]  is 
available  fofi  enforcement  purposes.  The 
method  is  listed  in  Pesticide  Analytical 
Method  (PAM  U)  as  Method  I.  There  are 
currently  no  actions  pending  against  the 
registration  <}f  this  chemical.  Because 
there  are  noj  animal  feed  items 
associated  wiith  these  RACs.  no  residues 
are  expected  in  animal  products  fmn 
the  proposed  uses. 

Based  on  the  above  information 
considered  by  the  Agency,  the 
tolerances  established  by  amending  40 
Cmi  Part  180  would  protect  the  public 
healdi.  It  is  ^foposed.  dierefore.  diat  the 
tolerance  b0  established  as  set  forth 
below.         i . 

Any  perstn  who  has  registered  or 
submitted  anl  application  fior  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Rungicide,  and  Rodenticide 
Act,  as  ametajded.  which  contains  any  ot 
the  ingredients  listed  herein,  may 
request  witqh  30days  after  publication 
of  this  document  in  the  Federal  Register 
that  this  ntlfinakfng  proposal  be 
referred  to  itA  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food  Drug,  and  Cosmetic  Act. 

Interested  i>ersons  are  invited  to 
submit  writtto  comments  on  the 
proposed  re  dilation.  Comments  must 
bear  a  notat  h  m  indicating  the  document 
control  nam  i  er  [PPeF3452.  PP  aF3577/ 
P4S3).  All  w '  tten  comments  Gled  in 


response  to  this  proposed  rule  wMl  be 
available  in  the  Product  Manager's 
office,  Registration  Division,  at  the 
addreu  given  above  bom  &  ajn.  to  4 
p.m.,  Momday  through  Friday,  except 
legal  hoUdiys. 

The  (fflUie  of  Managessoa  and  Budget 
has  exempted  this  nde  froei  dw 
requiieacBto  of  aectioa  3  of  Executive 
Older  12210. 

Punaaat  te  tke  reqeiraBKirts  of  die 
Re^detoiy  Flexibililf  Afd  Peh.  L  M- 
351 94  SteL  1164. 5  U.&CL  m-eU).  die 


reqeHeaMBts  do  not  I 

econasaic  inqiaot  an  a  i 

nunber  of  smU  entities.  A  oertficetion 

stateieent  to  this  efiact  wee  poblished  in 

die  Fedani  BagMsr  of  May  4. 1981  (46 

FR249Ba). 

(Sea  408(0), »  Slat  514  (a  U.8.C.  34Ba(e)).) 

List  of  Subjeds  in  !•  CFK  PMt  IM 

Administrative  practice  and 
procedures.  Agricnhural  commodities. 
Pesticides  and  pests. 

Dated  iHttl&lBaa 

DineUtr,  Offin  ofPmtidde  Pragmas. 

Thereiore.  it  is  proposed  tet  40  (7R 
Part  160  be  asaended  as  fMlowr 


PART  IW    [AMTMnCPI 

1.  The  authority  dtatiaii  for  Part  180 
continues  to  read  as  fdlows: 

Autholily:  a  UJS.C  Mta. 

2.  In  §  180.412(a).  by  adding  and 
alphabetically  insoting  entries  for  the 
following  raw  agricahiiral  commodities, 
to  read  as  follows: 

§  }90An   a4HBhea|<mlwe)>etyO.S- 
(eiwyllWoipwDp|ilj^4ydwe|^?  f  ycliitisiisii' 
iferi 


(a)  *  *  * 


OocwmodiBea 


Parts 


Brassica  lea^  wagataUss . S.0 

•  •             •             •  • 

Celery.. t.O 

•  •             •             •  • 

Cucurfai  KStaMlaa 2.0 

LeHuce,  head..._ 1.0 

Lettuce,  leaf _. 2.0 

•  •             •             •  • 

Spinach _ ,._ 4.0 


|FR  Doc.  8a-140«4  Filed  e-Zl-SB;  8:45  am] 

BtUma  CODE  6S60-WMI 


4eCFRPwt1M 
[OPP-a00188;  Fltt,r«4fla-7] 

MontinorillMll»4yp«  CMy  TTMlMl 
With  PotyMrafhioroolhylww 


R  BDviromentalnolecttoB 
Agency  (EPA). 

actwn:  lYoposed  rule. 

idiat 
rtoeeted  with 
tetmfhatapotye&ykne  PTFB:  CAS 
Reg.  No.  900trM-9H  be  exeafiled  tnm 
the  iiiijeiiii—  ill  otfa  toliMce  when 
used  as  an  ineH  iey  cdiaul  (cettie^  mi 
pestidde  istwwlatioos  applied  to 
growing  craps  or  raw  agriodtand 


_  .by 

)ellinek.  Ochweita.  Connolly  and 
Freshman.  Inc.  on  brbalf  of  Edward 
Lowe  Indesti  iii  i.  inc. 
DATC  Written  oonmients,  identified  by 
uie  doOBSsent  oontroi  Bomber  fOFP- 
30018Q.  most  be  leceived  on  or  before 
)uly7.1MB. 

Aoonos:  By  mail  sobmit  comments  to: 
Program  Management  and  Siqiport 
Division  (TS-757C).  OfiBoe  of  Pestidde 
Programs,  Environmental  Rotection 
Agency,  401 M  St.  SW..  Waslni^on.  DC 
204ea 

In  person,  deliver  cnmments  to: 
Registration  Support  and  Emergency 
Response  Branch.  Registration  Division 
(TS-787C).  Envimnmental  Protection 
Agen^r,  Rm.  716,  CM  #  2. 1921  Jefferson 
Davis  Hi^way.  Axlingtoo.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  documeBt  may  be 
claimed  confidential  by  ■^■■^''■'fl  any 
part  or  all  of  that  infansation  as 
"Confidential  Business  Infonnation" 
(CBI].  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  fordi  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  nonftdeatial 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  avaiiable  for 
public  inspection  in  Rm.  246  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  FMday,  exchided 
legal  holidays. 


FON  FURTHnMRMMATION contact: 

By  mail:  Lynn  M.  Bradley.  Registration 
Support  and  Emetgenqr  Response 
Branch.  Environmental  ftotecUan 
Agency,  401 M  St  SW..  Washington.  DC 
20460. 

Office  location  and  tde{rfione  munber 
Registration  Support  and  Esseigency 
Riesponse  Branch.  Rm.  716.  CM  #  2. 1921 
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Jefferson  Davis  Highway,  Arlington.  VA 
22202,  {703)-557-77(».  [ 

SUPPLCMCNTAIIV  INrOWMATIOH;  At  the 
request  of  Jellinek.  Schwartz,  Connolly 
and  Freshman,  Inc.,  on  behalf  of  Edward 
Lowe  Industries,  Inc.,  the  Administrator 
proposes  to  amend  40  CFR  180.1001(c) 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for 
montmorillonite-type  clay  treated  witb 
polytetrafluoroethylene  when  used  ad  a 
carrier  in  pesticide  formulations  applied 
to  growing  crops  and  raw  agricultural 
commodities  after  harvest.  I 

Inert  ingredients  are  ati  ingredients 
that  are  not  active  in^vdients  as 
defined  in  40  CFR  ie2)3(c),  and  include, 
but  are  not  limited  to,  the  following 
types  of  in^vdients  (except  when  they 
have  a  pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants 
such  as  polyoxyethylene  polymers  and 
fatty  acids:  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting  and  spreading  agents:  and     '  | 
propellents  in  aerosol  dispensers  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

Preambles  to  proposed  rulemaking    ' 
docimients  of  this  nature  include  the 
common  or  chemical  name  of  the 
substance  under  consideration,  the 
name  and  address  of  the  firm  making 
the  request  for  the  exemption,  and 
toxicological  and  other  scientific  bases 
used  in  arriving  at  a  conclusion  of  safety 
in  support  of  the  exemption. 

Name  of  inert  ingredient. 
Montmorillonite-type  clay  treated  with 
polytetrafluoroethylene  (FTFE;  CAS 
Reg.  No.  9002-84-0). 

Name  and  address  of  requestor. 
Jellinek,  Schwartz,  Connolly,  and 
Freshman,  Inc..  1350  New  Yoric  Ave., 
NW..  Suite  400.  Washington,  DC  20005. 

Bases  for  approval  of 
montmorillonite-type  clay  treated  with 
polytetrafluoroethylene  1. 
Montmorillonite-type  day  treated  with 
polytetrafluoroethylene  is  not  expected 
to  result  in  residues  in  crops  or  to  be 
bioavailable  by  reason  of  its  hij^ 
molecular  weight,  chemical  inertness, 
solid  form,  and  insoluble  nature. 

2.  Polytetrafluoroethylene  is  cleared 
under  40  CFR  180.1001(e)  as  a 
component  of  a  plastic  slow-release  tag. 

3.  Polytetrafluoroethylene  is  cleared 
under  21  CFR  177.1550  for  use  as  articles 
or  components  of  articles  intended  to 
contact  food. 

4.  Montmorillonite-type  clay  is  cleared 
under  40  CFR  180.1001(c)  as  a  solid 
diluent  or  carrier  in  pesticide 


formulations  intended  for  use  on 
growing  crops  or  raw  agricultural 
commodities  after  harvest. 
Montmorillonite  clay  is  on  EPA's  List  4 
(minimal  risk)  of  inert  ingredients. 

EPA  has  initiated  new  review 
procedures  for  tolerance  exemptions  for 
inert  ingredients.  Under  these 
procedures  the  Agency  conducts  a 
review  of  die  data  base  supporting  any 
prior  clearances,  the  data  available  in 
the  scientific  iHerature.  and  any  other 
relevant  data.  Based  on  a  review  of  such 
data,  the  Agencv  has  determined  that  no 
additional  test  data  will  be  required  to 
support  thi»  regulation.  Based  on  the 
above  informatioti  and  review  of  its  use. 
it  has  been  found  that  when  used  in 
accordance  with  good  agricultural 
practices  this  ingredient  is  useful  and 
does  not  pose  a  hazard  to  humans  or  the 
environment.  In  conclusion,  the  Agency 
has  detemiined  that  the  proposed 
amendments  to  40  CFR  Part  180  will 
protect  the  public  health.  It  is  therefore 
proposed  that  the  regulations  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended,  that  contains 
this  inert  ingredient  may  request  within 
15  days  after  publication  of  diis 
document  fai  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  section  406(e)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
control  number  [OPP-300189].  All 
written  comments  fUed  in  response  to 
this  proposal  will  be  available  for 
inspection  in  the  Registration  Support 
and  Emergency  Response  Branch  at  the 
address  given  above  from  8  a  jn.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354. 64  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  &om  tolerance 
requiremenu  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 


List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  June  14, 1W8. 

Edwin  F.TiiMWWtli. 

Director,  Registration  Division.  Office  of 
Pesticide  Pmgrcmm. 

Therefore,  it  is  proposed  that  Part  160 
be  amended  as  fbllows: 

PART  180-(AMENDED] 

1.  Hie  authority  citation  for  Part  180 
continues  to  read  as  foUows: 

AiitfaMfly:21U.S.C346a. 

2.  Section  18ai001(c)  is  amended  by 
adding  and  alphabetically  inserting  die 
inert  ingredient  as  follows: 

$180.1001    Exemptions  from  the 
rsquirsflMntofatolerence.  ' 


(c)  *  •  • 


Inert 

ngradi- 

tJmits                      Uses 

SfftS 

• 

•             •             .             • 

Montmo- 

PTFE  oonlBnl  not           Carrier. 

rttonNA- 

graMr  than  0.5% 

type 
day 

(wAir)olciay. 

ireMd 

polyte. 

trafluoro- 

attiyt- 

•IM 

(PTFE; 

4 

CAS 

_ 

Refr 

No. 

9002- 

84-0). 

• 

•                                         •                                         *                                         • 

IfK  Doc.  a8-140«5  Piled  6-21-«8: 8:45  am] 

MUMO  coos  •M»-«MI 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  88-235.  RM-6279) 

Radio  Broadcasting  SorviCM; 
Corcoran,  KomvHIe  a  Mandota,  CA 

AOENCV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Radio  Corcoran.  Inc., 
proposing  die  substitution  of  FM 
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Channel  272BiL  for  Channel  272A  at 
Corcoran,  CaUfomia,  and  ntodification 
of  its  permit  fpr  Station  KLCZ(FM) 
Channel  272A).  accordingly,  to  provide 
that  conununiltywith  its  first  wide 
coverage  are^  FM  service.  Additionally, 
petitioner  reqjuests  channel  substitutions 
at  Kemville  a|vl  Mendota.  California,  to 
accommodate  Its  proposal. 

OATES:  Comnif  nts  must  be  filed  on  or 
before  July  22,|1988,  and  reply  comments 
on  or  before  August  8, 1988. 

address:  Fe^tral  Communications 
Commission,  |Washington,  DC  20554.  In 
addition  to  filitig  comments  With  the 
FCC,  interest^  parties  should  serve  the 
petitioner's  c6tansel  as  follows:  Nancy 
L  Wolf,  Esq.,  Dow,  Lohnes  ft  Albertson, 
1255-23d  SL  NW.,  Washington.  DC 
20037 
FOR  FURTHER  MFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Notice  of 
Proposed  RuIq  Making,  MM  Docket  No. 
88-235,  adop^4<i  April  25, 1988,  and 
released  May  Bl,  1988.  The  full  text  of 
this  Commis^ipn  decision  is  available 
for  inspection  land  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Braii(ih  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  piuchased  bt)m  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  14a 
Washington.  DC  20037. 

Provisions  i^f  the  Regulatory 
Flexibility  A^t  of  1980  do  not  apply  to 
this  proceed^. 

Members  ot  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making;  ii  issued  until  the  matter  is 
no  longer  sui^ject  to  Commissoin 
consideratioiii  or  court  review,  all  ex 
parte  conta4l|s  are  prohibited  in 
Commission  {proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  tl204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  conunents,  see  47  CFR 
1.415  and  1.4|^. 

list  of  Subjadto  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Comiitnicationa  Commiuion. 
Slavs  KamiiMf, 

Deputy  Chief,  JhJicy  and  Rules  Division, 

Mass  Media  Bt^reau. 

(FR  Doc.  8S-1^9  Filed  6-21-88: 8:45  am] 


47  CFR  Part  73 

[MM  Oockat  No.  88-222.  RM-t25»] 

Radio  Broadcasting  Services;  Mexico 
Beach,  PL 

AOCNCV:  Federal  Communications 

Commission. 

actwn:  Proposed  rule. 


:  This  document  requests 
comments  on  a  petition  by  Robert  G. 
Kerrigan  seeking  to  substitute  Channel 
257C2  for  Channel  257A  at  Mexico 
Beach.  Florida,  and  to  modify  the 
construction  permit  for  Station 
WMOA(FM)  to  specify  the  Class  C2 
channel. 

dates:  Comments  must  be  filed  on  or 
before  July  22. 1988.  and  reply  comments 
on  or  before  August  8, 1988. 
address:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Arthur  B.  Belendiuk.  1920  N. 
Street  NW..  Suite  510.  Washington.  DC 
20036  (Attorney  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree.  Mass  Media  Bureau. 
(202)  e34-«530. 

SUPPLEMBITARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-222,  adopted  April  25. 1988.  and 
released  May  31. 198a  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC  The 
complete  text  of  this  dedsion  may  also 
be  purchased  bom  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW..  Suite  14a 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subfacts  in  47  CFR  Fart  7S 

Radio  broadcasting. 


Federal  Communications  CommiHion. 
Steve  Kandinar, 

Deputy  Chief.  Policy  ondRuMi  Division. 

Mass  Media  Bureau. 

(FR  Doc.  88-14020  Filed  6-21-88;  &-4S  am] 

BNUMO  OQK  t71t-01-« 


47CFRPart73 

[MM  DoclMt  Na  88-223,  RM-5S18) 

Radio  Broadcasting  ServiceiQ 
Wayneetwro,  GA 

AOENCV:  Federal  Communications 

Commission. 

actwn:  Proposed  rule. 


:  This  document  requests 
comments  on  a  petition  for  nde  making 
filed  by  Clifford  Jones,  which  seeks  to 
allot  Qiannel  296A  to  Wayesboro, 
Georgia,  as  its  second  FM  service. 
Channel  296A  will  require  a  2.2 
kilometers  (1.4  miles)  north  site 
restriction.  The  restricted  site 
coordinates  are  33-06-41  and  82-01-04. 
DATES:  Comments  must  be  filed  on  or 
before  July  22, 1988,  and  reply  comments 
on  or  before  August  8, 1988. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  Lawrence  ].  Bernard,  Jr., 
Ward  and  Mendelsohn,  P.C,  1100 17th 
Street  NW.,  Suite  900,  Washington.  DC 
20036,  (Attorney  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPUMENTARV  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-223.  adopted  April  25, 1987.  and 
released  May  31, 1987.  The  frill  text  of 
this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Docket  Broach  (Room.  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased' frtim  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  14a    . 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex    . 
parte  contacts  are  prohibited  in 
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Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commiaaioo. 
Steve  Kaminer, 

Deputy  Chief.  Fo/icyaiklRulegDinaioa. 
Mass  Media  Bureau. 

(FR  Doc.  88-14021  Filed  6-21-88;  8:45  am] 
nuMG  cooE  aru-ei-M 

47CFRPart73 

[MM  Dodm  No.  8a-220,  RI»-6220] 

Radio  Broadcasting  Services;  Hilo,  HI 

agency:  Federal  Conunimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARv:  This  document  requests 
comments  on  a  petition  filed  by  Irving 
A.  Uram.  wfaidi  seeks  to  substitute 
Channel  224C1  for  Channel  Z24A  at 
Hilo,  Hawtiii  and  to  modify  his 
construction  permit  (BFH841228MH)  to 
specify  the  new  channel  at  coordinates 
19-43-51  and  155-04-11. 
DATES:  Comments  must  be  filed  on  or 
before  July  22, 1988,  and  reply  comments 
on  or  before  August  8. 198a 
AODRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  mterested  parties  shuold  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Dennis ).  Kelly.  Cordon  and 
Kelly,  1920  N.  Stoset  NW..  Washington. 
DC  20036,  (Counsel  for  the  I^itioner). 

roil  FURTHER  INFORMATON  CONTACT: 

Montrose  H.  Tyree.  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
8ft-220,  adopted  April  25. 1988,  and 
released  May  31. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washuigton,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  NW.,  Suite  140. 
Washington,  DC  20037.  i 

Provisions  of  the  Regulatory  ! 

Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Ptoptned 
Rule  Making  is  issued  until  the  matter  is 
no  longer  abject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  imrcive  channel  alkrtiKBts. 
See  47  CFR  S  1.1204(b)  for  rules 
governing  permissible  ex  parte  cootacts. 

For  information  regarding  proper  filing 
procedures  for  coamients.  Schb  47  CFR 
1.415  and  1.420. 

list  of  Subjects  in  47  CFR  Pstt  73 

Radio  broadcasting. 

Federal  ComnninicalioiM  Commiaaioa. 
Sieve  Kanjaar, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc  8»-I4QZ2  Filed  6-21-88:  »st&  am] 
BiLUNa  cooc  (Tia-M-ai 


47  CFR  Part  73 

[MM  Docket  New  «-23St  RM-572S) 

Radte  BroadcasMng  Servteea; 
Carthage,  H. 

agency:  Federal  Communications 

Commission. 

action:  Imposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Bryan 
Broadcasting.  Inc.  licensee  of  Station 
WCA2:4^  Carthage.  Illinois,  which 
seeks  to  substitute  Channel  221fil  for 
Channel  221A.  and  to  modify  its  Class  A 
license  to  qwcify  the  Class  Bl  channel 
at  coordinates  40-18-01  and  91-11-54. 
DATES:  Comments  must  be  filed  on  or 
before  Jufy  22. 1968,  and  rqtfy  comments 
on  or  before  August  8,  IOOSl 
ADDRESS:  Federal  Commnnicati(His 
Commission.  Wadungton,  DC  20654.  In 
addition  to  filing  oomments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  J.  Hayes.  Jr..  1359 
Black  Meadow  Road.  Spotsylvania, 
Virginia  22553  (Attorney  for  petitioner). 
FOR  FURTHBI  INFORMATON  CONTACT: 
Montrose  K.  Tyree,  Mass  Media  Bureau, 
(202)  634-e53a 
SUPPLEMENTARY  MFORflMflON:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Makmg,  MM  Docket  No. 
88-236,  adopted  April  29, 1968.  and 
released  May  31, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Brandi  (Room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fitim  the  Commission's 


copy  contractors.  International  | 

Transcription  Service.  (202)8^-3800.    ' 
2100  M  Street  NW..  Smte  14ft 
Washington.  EIC  20087. 

Provisions  of  the  Regulatory 
Flexibilify  Act  of  1900  do  not  appfy  to 
this  proceeding. 

Members  of  the  public  riionld  note 
that  fitmi  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  loQger  subject  to  Caauoission 
coasideratian  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  fi  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  infonnation  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communicatioiu  Commission. 
Steve  Kaminer. 

Deputy  Chief.  Policy  andRaka  Division, 
Mass  Medio  Bareoa.  \ 

(FR  Doc  88-14023  Piled  0-21-88;  8:45  anf 
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47  CFR  Part  73 

[MM  Docket  No.  86-234.  Rll-«1»7)  | 

Radio  Broadcaating  Services; 
AlMrde«n,IIS 

AGENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Temi- 
Tom  Broadcasting  Corporation, 
proposing  the  substitution  of  FM 
Channel  287A  for  Channd  28aA  at 
Aberdeen.  Mississq>pi.  and  modification 
of  its  license  for  Channd  28eA  to 
specify  operation  on  Channel  287 A.  The 
coordinates  for  Channel  287A  at 
Aberdeen  are  33-48-32  and  88-32-33. 

DATES:  Comments  must  be  filed  on  or  < 
before  July  22, 1988,  and  reply  comments 
on  or  before  August  8, 198& 

address:  Federal  ConmranicaHons 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Tenn-Tom  Broadcasting 
Corporation,  Jim  Buffington,  President. 
P.O.  Drawer  1240,  Aberdeen,  Mississippi 
39730. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530.     ■ 
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MIWlEMENTAtV  MFONMATWH:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulia  Makfaig.  MM  Docket  No. 
88-234.  ad(Vt)eid  April  28. 1988.  and 
released  May  (1, 1968.  The  full  text  of 
this  Commisabn  deci^on  is  available 
for  inspection  end  copjring  dining 
normal  businns  hours  in  the  FCC 
Dockets  Branjdi  (Room  23(4. 1919  M 
Street  NW^  Washington.  DC  The 
complete  texibf  diis  dedsioa  may  also 
be  purchasedl  fctHO  the  Commission's 
copy  contractors.  International 
Transcriptioi^  Service.  (202)  6S7-d80a 
2100  M  StreelNVVn  Suite  14a 
Washington.  DC  20037. 

Provisions  tif  the  Regulatory 
Flexibility  Ac^lj  of  1960  do  not  apply  to 
this  proceecf 

Members  otjthe  public  should  note 
that  from  thelt^e  a  Notice  of  Proposed 
Rule  Making  u  issued  imtU  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  §x 
parte  oontactB  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  whidi  iinolve  channel  allotments. 
See  47  CFR  §1  ^.1204(b)  for  rules 
governing  pei^ssible  exports  contacts. 

For  information  regarding  proper  ffling 
procedures  for  comments.  See  47  CFR 
1.415  and  1/4^.  I 

List  of  Subjects  in  47  CFR  Part  7S 

Radio  broadcasting. 
Federal  Communicatioiu  Commission. 
Steva  KamiBeti 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bifteau. 

[PR  Doc.  6S-140e4  Filed  6-21-68;  8:45  am) 
wuan  oooc  srf  mms 


47CFRPart7|3 

[MM  Docket  N|d|.  87-408,  RM-5t401 

Radio  Broadbaating  Services; 
Mlddiepoit,OH 

AOENCV:  Federal  Communications 
Commission. 

action:  Denijail  of  proposed  rule. 


t:  V^k  Commission  denies  the 
request  of  Radio  Mid-Pom,  Inc.,  licensee 
of  Station  VVmPO-^^.  Channel  221A, 
Middleport,  dnio,  proposing  the 
substitution  ei  Channel  221B1  for  its 
Class  A  channel  and  the  modification  of 
its  license  to  Specify  the  higher  powered 
channel.  Petimner  failed  to  adequately 
demonstrate  tnat  Channel  221B1  at 
Middleport  cbbld  comply  with  the 
Commission's  Rules  which  require  that  a 
station  provide  the  entire  community 
witii  70  dBu  service  (S  73.316).  With  this 
action,  this  proceeding  is  terminated. 


ran  RmTHEN  mFORMATION  oontact: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-853a 
SUPPLBWNTANV  MTORMATION:  This  is  a 

summary  of  die  Commission's  Report 
and  Order.  MM  Docket  No.  87-409, 
adopted  April  28. 1988.  and  released 
June  1. 1906.  The  full  text  of  diis 
Commission  decision  is  available  for 
inspection  and  eopying  during  normal 
business  hours  in  the  FCC  Dockets 
Bruich  (Roan  230).  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Conmiission's  oivpy  contractor. 
International  Transcription  Service. 
(202)  857-3800. 2100  M  Stieet  NW..  Suite 
140,  Washington,  DC  20037. 
Federal  Communications  Commission. 
Stave  Kaminar. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
(FR  Doc.  88-1402S  Piled  6-21-88: 8:45  am] 
atuwa  oooc  •71K01-II 


47  CFR  Part  73 

[MM  Dodiat  Na  87-281;  RM-S847] 

Radio  Broadcaatkig  Sarvlcas;  ClMian, 
WA 

AOCNCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal  of 

proposal. 

summary:  This  document  dismisses  a 
petition  filed  by  Northcentral 
Broadcasting,  Co.,  licensee  of  Stations 
KOZI-FM  and  AM.  Chelan,  Washington, 
requesting  t6e  substitution  of  Channel 
228C2  for  Channel  228A  at  Chelan, 
because  from  the  required  site 
restriction,  28.8  kilometers  east  of  the 
community,  a  city-grade  signal  cannot 
be  provided.  Tlierefore,  the  proposal  is 
technically  deficient  since  a  70  dBu 
signal  cannot  be  placed  over  the  entire 
community,  in  accordance  with 
S  73.315(a)  of  the  Commission's  Rules. 
With  this  action,  this  proceeding  is 
terminated. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  niRTHER  MFORMATION  CONTACT 
Patiicia  Rawlings  (202)  834-6530. 
SUPFtEMENTARV  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-281, 
adopted  April  28, 1988.  and  released 
June  1, 198a  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Stieet  NW.. 
Washington,  DC.  ilie  complete  text  of 
this  decision  may  also  be  purchased 


horn  the  Commission's  copy  contractors, 
IntNnatfonal  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 

List  of  Sul^acts  in  47  CFR  Part  73 

Radio  broadcasting. 
Steve  Kaninar. 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
[FR  Do&  86-14026  Ftled  6-21-88;  8:45  am] 
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47CFRPart73 

[MM  Docket  No.  88-270^  RM-SS48] 

Radio  Broadcasting  Servlcas;  Waupun, 
WI.«taL 

AOOtCV:  Federal  Communications 
Commission. 

action:  Proposed  rule. 


n  This  document  requests 
comments  on  a  petition  by  Coursolle 
Broadcasting  of  Wisconsin.  Inc 
licensee  of  Station  WGGQ(FM). 
Channel  2S7A.  Waupun.  Wisconsin, 
proposing  the  substitution  of  Channel 
258C2  for  Channel  257A  and 
modification  of  its  license  to  specify 
operation  on  the  higher  class  diannel.  A 
site  restriction  of  27.8  kilometers  (17.2 
miles)  northwest  of  the  dty  is  required, 
at  coordinates  43-51-15  and  88-53-30.  In 
addition,  in  order  to  accomplish  the 
Waupun  substitution  channel 
substitutions  must  be  made  at  New 
Holstein.  Wisconsin  (Channel  226A  for 
258A)  and  Mayville,  Wisconsin 
(Channel  254A  for  256A).  The 
coordinates  specified  in  the  petition  for 
Channel  226A  at  New  Holstein  are  44- 
02-30  and  88-09-30  and  for  Channel 
254A  at  Mayville  are  43-30-23  and  88- 
25-02.  The  channel  substitutions  will 
require  each  party  to  relocate  their 
current  transmitter  site. 
dates:  Comments  must  be  filed  on  or 
before  July  25, 1988,  and  reply  comments 
on  or  before  August  9, 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Eugene  T.  Smith. 
Esquire,  Attorney  af^Law.  715  G  Street 
SE,  Washington.  DC  20003  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings  (202)  634-6530. 
SUFFLEMENTARV  INFORMATION:  This  is  a 
sunmiary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-27a  adopted  May  13, 1988,  and 
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released  June  1. 1988.  The  full  text  of 
this  Commission  dcriainn  {«  available 
for  inflection  and  copymg  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Wariimgtan.  DC  The 
complete  text  of  this  'Virjgifln  suy  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  [202]  857-3800, 
2100  M  Street  NW..  Suite  140.  , 

Washington.  DC  20037.  ' 

Provisions  of  the  Regulatory 
FlexibiHty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Nolioe  of  hopowd 
Rule  Making  is  issued  until  the  mattn-  is 
no  longer  subject  to  f'^'—'-Wim 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  atlotnients. 
See  47  CFR  1.1204(b)  for  ndee  govetning 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1420. 

List  of  Sahiedi  in  47  CFR  P«t  7S 

Radio  broadcasting. 
Federal  ^'"TiniiiiF'^f  ^vthm  rwminiww 

Depufy  aUtf,  PoheyandRuhi  Dinaioa. 
Mam  Media  Bmetm. 

(PR  Doc  8S-M027  Piled  e-21-M(  ft46  am) 


47CFRPart73 

[Gan.  Docket  Net.  84-4i7t  FCC  M-72) 

Radto  BroadcaatiRg  Servlcee; 
Expandad  Band  (1605-1705  kHi) 

AOENev:  Federal  CoBHnanications 
Comnmsion. 

AcnOHr  Fourth  notice  of  inquiry. 


J  bi  response  to  the  qwonung 
Second  Session  of  the  Adrainistntive 
Radio  Conference  piARC-88) onlfae use 
of  the  expanded  AM  band  from  leos 
kHz  to  1705  idlz,  the  Coaunission 
adopted  the  Fourth  Notice  of  Inquiry. 
The  inquiry  was  commenced  in  order  to 
develop  a  record  for  the  domestic 
impteuentation  of  broadcasting  in  the 
1605-1705  kHz  band.  This  will  foster  the 
earliest  poswUe  introduction  of 
broadcasting  in  the  expanded  band  and 
thus  be  in  keeping  with  the 
Commission's  commitment  to  use  this 
newly  available  broadcast  spectrum 
promptly  and  efficiently. 

DATBS:  Comments  may  be  filed  with  the 
Secretary  of  the  Commission  no  later 


than  )ti^  U,  lOOIt  e«l  reply  I 

no  later  tkaa  July  26.  ISOa. 
AOORESt:  Federal  Communicatioiis 
Commisrioa.  Wnahineliw.  DC ; 


Freda  Lvpert  Ttydtai^  Fnlkqr  and  Rntee 
Division,  hiaas  HadiaBnwan  (9112)  2S4- 
3394;  and  Joka  Bonny.  Audio  Services 
Division,  ilaaa  lufsdla  Bunan  (202)  0S4- 

6315. 


rThisiae 

suninaiy  ef  tte  Coaandaiioals  AurtA 
Notke  efliMfmy,  te  Gen.  DDdtet  Na 
84-467,  FCC0»-72,  adopted  Petmwry  26, 
198^  and  rawaied  ^ne  9. 1900. 

The  foH  tinrt  oTdiis  CommissJon 
docaaient  is  aeaflabie  for  inspection  and 
copying  during  noma}  businese  hoan  in 
the  FCC  Dockets  branch  (Roon  230), 
1919  M  Street.  NW..  Washingtaa.  DC 
The  coaapleta  text  ofthia/bardbAbtwe 
of  Inquiry  may  also  be  luiiiliaiid  frons 
the  Cominiaaion'a  copy  contractor. 
International  Tlranscriptioa  Services. 
(202)  857-3800. 2100  M  Street.  NW.. 
Washington,  DC  20037. 

Summary  of  die  Fourth  Notice  of  Inquiry 

1.  In  order  to  devriop  a  record  for  the 

domestic  implamaTitat^jni  of 

broadcasting  in  the  1605-1705  kHz  band, 
the  Commission  adopts  this  Fourth 
Notice  ojbqmry.  TUs  inqoiry  is 
commenced  now  rather  than  waiting 
until  the  coaspletkm  of  the  Second 
Session  of  RARC-88,  which  is  to  take 
place  in  Rio  de  Janeiro,  Bazi),  from  May 
23  throqgh  lone  9;  19661  to  foeter  die 
earliest  possible  introdeetion  of 
broadcasting  in  the  expmded  band. 
TbroH^  the  record  devrioped  in 
response  l»  Oris  AMoff.  H  is  Iftdy  tfiat 
the  Commisrion  wiD  be  eUe  to 
formulate  specific  ralemakiiig  pnqiosals 
in  line  with  die  results  of  RARC-6ft 
Deferring  inquiry  on  domestic  issues 
until  die  Second  Seeaion  is  condoded 
could  only  delay  tide  process.  Finelly, 
discoesing  ttese  israes  now  wffl  send  a 
clear  signal  to  loceirei  manufaiiurers 
diat  die  Commission  intends  to  aiore 
expeditfoosly  on  this  matter,  e  step 
which  should  encourage  the  earfy  design 
and  prodaction  of  new  receivers. 

2.  In  mnaidering  dnawatie 
impleanentatioQ  of  dw  esqwodad  band. 
there  are  a  large  ini^ier  of  specific 
issues  that  must  be  ana^zad.  However. 
there  is  one  'central  issue  whose 
determination  wiO  aSect  many  other 
interrelated  issmes.  The  baaic  question  is 
whether  we  should  use  a  regnlatory 
scheme  that  is  quite  similar  to  that 
which  applies  to  &e  existing  AM  band, 
or  whether  we  sbonid  edopt  a 
fundasuntally  dtffetent  rc^olatoiy 
scheme.  Also,  as  a  third  option,  it  is 
possiUe  to  adc^t  a  new  regulatory 


sckame  far  aoatt  (rf  the  expanded  band 
cfaannala  and  to  aaa  themoce  traditMaal 
nrhnain  fnt  thr  ntmnining  ripanderi 
band  channala.  TImm.  «fe  aia  led  la 
conaidw  a  aatioaal  ttesnsing  anMnaih 
under  eddcb.  if  adopladi  licenaaea  Goald 
be  granted  a  nationwride  license  ta 
operate  on  a  paeticuhr  froqaency  fai  the 
expanded  AM  band.  Under  such  a  plan, 
licensees  would  be  free  to  constract  and 
operate  as  few  or  aa  many  AM 
oper^ioaa  aa  they  udahed.  Fer  exaaqde, 
licensees  migl^y  cheoae  to  oaaatntct  a 
small  aandiar  of  1»kW  oparatiena 
spaced  relatively  far  apart  diro^hoiit 
the  country,  or  a  larger  aunber  of  2S8 
watt  or  1  kW  operations  located  in  a 
larger  number  of  places.  Moreover,  the 
licensee  could  decide  how  dose  to 
locate  operations  to  each  other,  since 
the  licensee,  not  the  Commissian,  would 
delemdne  the  acceptable  levd  of 
interference  between  its  own  operations 
conducted  on  the  same  freqoency. 
Licensees  would  have  an  economic 
incentive  to  choose  ttat  oombinatfan  of 
operations  that  generated  the  largest 
advertising  revenues  or  operation  profits 
and  hence  would  Kkely  be  die 
combination  of  (^wrations  diat  provided 
dw  most  vehaUe  set  of  services  to 
consonera  or  listeners. 

3.  We  are  aware  that  this  proposal 
represents  a  substantial  dqiartiire  fipem 
the  regulatory  approach  that  we  have 
used  with  respect  to  the  existing  AM 
band.  However,  we  bdieve  that  there 
are  a  number  of  factors  that  may 
support  its  ase.  Ffrst,  wenole  the!  there 
are  currenUy  a  large  number  of  redio 
stations  licensed  m  die  U.SL  yet  AM 
stations  have  not  been  doing  as  nwU  aa 
FM  stations  when  ''^""pyritont  are 
made  based  upon  station  profits, 
revenues,  station  sales  prices  or 
audience  ratings.  Hence,  it  may  be 
desirable  to  consider  a  new  approach 
that  might  well  anmumy  further 
growth  of  the  AM  band,  and  e^ieciafly 
die  use  of  the  expanded  AM  band  to 
provide  thoee  services  most  va^ed  by 
listeners.  In  considering  which  i«««ff«^ 
approach  to  apply,  we  must  also 
consider  section  SOTfb)  of  the 
Communications  Act  We  solicit 
comment  as  to  whether  section  a07{b) 
requites  us  to  make  detailed, 
individualized  determinations  with       i 
respect  to  evoy  radio  facffity  we  ! 

authorize,  in  this  retard,  we  reqaest 
comment  on  the  amiiicability  of  this 
statutory  provisian  to  the  proposed 
national  licensing  "^h— ■«> 

4.  Licensees  might  find  that  diere  area 
variety  of  advantages  frcnn  obtaining  a 
nadoMl  license — advantages  which 
would  redound  to  the  benefit  of 
listenen.  In  particalar.  there  m^  be 
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effideacy  adtsntages  ia  the  acquisition 
and  distribaUfak  of  prograaiB  as  weH  as 
in  the  pufdia^^  of  tadio 
advertisemen^i  by  national  licensees. 
To  the  extent  ithat  such  efficiencies 


allow 

notooj^tha 
are  likely  to 
that  the  com 
of  theeiqw 


to  opente  at  lower  costs, 
tioa  but  also  Hs  Usteners 
Also,  we  believe 
nationwide  licensing 
AM  band  may  provide 
ofreoeivers 
(be  signals  on  the 
bead. 

iHond  licensee  aii^t 

fall  responsibility  for 

the  stations  on  a 


a  spar  to  ^ 
capable  of 
iidl 

5.Althoi^ 
choose  to 
establishing 

channel  it  ali^  might  prefer  to  play  a 
coordinatiqg  role,  allowing  others  a  role 
in  station  ope^tion.  We  need  to 
consider  whetker  to  allow  operation  by 
other  entities  jwhidi  is  coonUaated 
through  the  osooaal  Jioenaee  or  other 
st^s  to  pranaake  opttanaB  ose.  If  the 
"national  lioeasiog**  approach  is 
adopted,  in  wnoie  or  in  part  as  Uae 
procedure  to  nvem  tfie  itcwyii^  of  the 
expanded  ba^d.  criteria  will  need  to  be 
developed  for  establishing  basic 
qualificationsi  sf  a  national  licensee. 
This  may  be  Oi(particalar  inqtortance  if 
there  are  BrataSHy  exdnsive 
applications.  Itius,  we  nMd  to  address 
what  flnandali  le^  and  technical 
criteria  shouUnM  ntSiced  for 
establiriiiBg  tbk  eligibility  of  an 
applicant  to  bba  aatioaal  licensee.  Also 
related  to  eligibility  eritierta  is  tbe 
question  of  vAkt  to  do  with  those 
Travelers  lafditaiation  Stations  corrently 
operating  on  ^610  Uiz  once 
broadcasting  h^s  been  implemented  on 
the  expandedjAli  band. 

&  If  the  Cn4«hsliin  were  to  adopt  the 
national  lioenMag  pin  on  all  of  die 
expanded  band  dianneis.  Ifaere  would 
be  no  need  toladopt  asany  ol  die 


technical 

hcensing 

Provisions 

domestic 

not  be  requi 

expanded 


Inaoessaiy  if  a  traditional 
isadopted. 

Btatters  as 
interference  would 
However,  if  any  or  all 
channels  are  licensed  in 
the  traditional  taode,  technical  rules 
providing  for  ^tion  classes,  protected 
contours  and  concerning  other  tike 
matters  will  be  necessary. 

7.  In  regard  lb  tedmical  standards,  the 
Commission  Ifss  proposed  to  treat  the 
expanded  bail^  as  an  extension  of  the 
existing  AM  lUnd  rather  than  as  a 
separate  part  of  the  spectrum.  We 
beUeve  that  this  would  foster  the  early 
development  oF  transmitters  and 
receivers  for  ll)e  e^qianded  band  and 
therefore  aid  m  prompt  and  effective 
use.  Many  of  ue  fundamental 
parameters  are  those  adopted  at  the 
First  Session  of  the  Expanded  Band 


Conf erenoe  and  wlni&  ate  ejqiecled  to 
be  inoaqponted  in  Ike  Tedarical  Annex 
to  die  AyawBiHiHo  be  adopted  at  the 
Second  fTsBslBB,  Undsr  these 
cin  BnHlaiMtis.  we  do  not  Ymhtm  diat  it 
is  desiiaUa  er  pcacUcsl  to  «aqr  them 
dmaestically.  liawevii.  certaiB 
parameten  can  be  varied  itnwrttirsHy. 
providing  that  tboe  Is  BO  conflict  widi 
mtemattonal  laqaiffeaMnts. 

a  WhsnAeeipandedbsnd  becomes 
available  for  broadcast  Bse  it  csn  be 
treated  as  new  spectram.  We  wish  to 
adopt  pmcsssiag  pmcedares  which  wiH 
ensure  dMt  it  is  ased  eBsctively  and 
efficiendy.  Subsidiary  concerns  include 
treating  applicants  fairiy  and  ensaring 
that  rnaaiaissiiiB  resources  are  not 
overwhsfaned  by  an  avalanche  of 
applicaiiana.  We  have  every 
expectatioB  that  these  gosb  can  be 
fulfilled. 

9.  Internationally,  the  US.  supported 
the  aUotnent  approach  to  the  expended 
band  Bsage  rather  than  the  assigunent 
mediod.  RegiaB  2  ooontries  agreed,  and 
at  die  Ffast  SeasioB  of  dw  Expanded 
Band  CoaCerenee.  die  aOotment  plaraiing 
method  was  adopted.  Under  an 
assiynnent  plan,  an  assigmnent  for  each 
station  is  entersd  mto  the  plan  with  a 
specific  locatian.  power  and  other 
pertinent  characteristics,  whereas  an 
allotsaent  plan  makes  designated 
frequencies  available  for  use  anyv^ere 
within  a  specified  area.  At  this  stage  in 
the  prooeedmg,  it  is  ^ipropiiate  to 
inquire  into  whether  an  aUotment 
system  or  assignment  system  should 
govern  the  domestic  implementation  of 
the  eiqianded  band.  a«iii«Mng  that 
national  boensing  is  not  adopted  on  at 
least  some  diaanris. 

10.  Hie  primary  benefit  of  the 
allotment  approach  is  organised 
planning  for  the  fatnre.  "Hie  allotment 
approadi  allows  consideratixm  of  die 
spectrum  as  a  whole,  rather  dian  looking 
at  it  on  a  case4)y-caae  basis.  With 
assignments,  the  spectrum  coold  be 
filled  up  quickly  on  a  iirst-come,  first- 
serve  basis,  meeting  short-term  needs, 
but  with  Uttle  or  no  regard  for  long-term 
requirements.  What  may  appear  to  be 
efficient  and  desirable  in  individual 
cases  may  turn  out  to  have  an  adverse 
impact  on  overall  spectrum  use.  The 
allotment  approach  might  also  be  a 
worthwhde  alternative  to  national 
licensing.  Allotments  could  be  made  for 
a  large  area,  such  as  a  region,  rather 
than  for  individual  commonites,  thereby 
permitting  more  than  one  staticm  to  be 
established  in  an  aUotment  area.  This 
could  provide  some  of  the  same 
efficiencies  of  service  and  odier  positive 
traits  of  national  licensing  while  being 
more  limited  in  its  reach. 


11.  Desirable  as  ths  allotment 
approach  may  seen  at  first  iaipression, 
these  are  sigrtfirantpsshkatowtdi  its 
iaqileaMntadoB.  Pint  it  is  difficult  to 
develop  a  msdiDd  of  prsdklim  fature 
nee(b.Alsa,dMBaB 
variables  to  AM  broadcast  I 
allotments  difficah  to  work  widi.  i4any 
of  d»  benefits  of  the  sssigiaai  i  iit 
appraach  resolve  the  de^dences  of  the 
allotment  approach.  When  the  actaal 
antenna  site,  condactiyities.  and 
directional  antenna  pattern  caa  be 
adiosted  precisely  to  an  individual  case, 
it  is  (rflen  possible  to  squeese  to  a 
station  vdiere  the  aOotment  approach 
would  predade  it  Also  to  be  considered 
is  whedier  "national  Ucenstng"  is 
connstent  widi.one  or  both  of  these 
planning  saethods. 

12.  The  sidled  of  negotiating 
inteifierenoe  rights  sbocdd  be  considered 
by  comwienters.  Where  diere  are 
opportmdties  for  new  AM  stations,  and 
these  sre  lianted,  die  current 
ittterfierBBce  standards  {nace  severe 
additional  restrictions  on 
commencement  of  such  service  and  may 
well  limit  service  to  areas  with  newly 
devtiopei  population  centers.  likewise, 
die  tiffia  application  of  toterference 
limitations  msy  prevent  opportunities 
for  expanded  band  Ucensees  to  (d>tain 
greater  interference  protection  so  as  to 
more  effectively  oonq>ete  with  other 
stations  and  it  can  necessitate 
onnecessaiy  levels  of  protectton  against 
mtetference  to  areas  not  actually  being 
served.  As  it  would  be  impossible,  as 
well  as  imppropriate  to  attempt  to 
administrativriy  remedy  si^ 
interference  sitnationB.  we  ^i|^  to 
examine  die  relative  advantages  of 
allowing  die  matter  of  interference 
protection  to  be  resolved  through 
private  agreemento  between  affected 
broadcasters. 

13.  Regardless  of  the  procedure 
utilized  by  the  Commission  to 
implement  die  expanded  band,  diose 
wishing  to  operate  expanded  band 
stations  will  be  required  to  file  an 
application.  We  tentatively  believe  that 
a  processing  system  consisting  first  of  a 
one-time  filing  period,  to  be  followed  by 
a  "first  come  first  served"  procedure 
would  meet  the  obfecdves  of  essential 
fairness  and  reduce  any  potential 
processing  delays.  Also,  to  avoid 
administrative  delay  to  processing 
appHcatioas,  we  believe  it  advisable  to 
explore  the  toiposition  of  a  cap  on  the 
number  of  appdicadons  any  one  entity 
may  file  to  diis  newly  available 
broadcast  spectrum. 

14.  to  mutually  exdusive  application 
situations  where  different  communities 
of  license  are  mvolved,  to  meet  section 
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307(b)'s  requirements,  a  comparative 
hearing  is  held  to  determine  which 
proposed  community  of  license  has  a 
greater  need  for  the  broadcast  oudeL  In 
order  to  determine  this,  a  detailed 
examination  is  made  as  to  the  need  of 
each  applicant's  prop<Med  service  area 
for  additioiial  reception  and  .  i 

transmission  services.  Once  H  has  been 
determined  which  mutually  exclusive 
proposal  would  result  in  the  most 
effective  use  of  that  frequency,  a  section 
307(b)  preference  is  given  to  the 
applicant  proposing  that  community^ 
liiis  preference  can  be  dispositive  of  a 
comparative  hearing.  In  view  of  the, 
many  AM  stations  (4,867)  already    ' 
operating,  we  question  whether  we 
should  apply  this  traditional  approach  to 
section  307(b)  to  the  licensing  of  stations 
in  the  expanded  band.  Should  section 
307(b)  be  applied  in  a  different  way 
considering  today's  maricetplace  with  its 
abundance  of  services?  For  example,  we 
might  consider  regions  of  the  country 
rather  than  individual  communities  with 
regard  to  licensing  on  the  expanded  AM 
band. 

15.  Selecting  among  mutually 
exclusive  applicants  for  new  broadcast 
stations  has  posed  a  continuing  problem 
for  the  Commission.  Comparative 
hearings,  in  which  applicants  are 
evaluated  by  numerous  complicated 
criteria,  are  lengthy  and  expensive.  As 
the  Commission  is  comraited  to  prompt 
and  effective  use  of  the  expanded  band, 
the  question  arises  as  to  whether  some 
procedure  other  than  oral  comparative 
hearings  can  be  utilized  for  selecting 
licensees  for  stations  in  the  expanded 
band.  Specifically,  should  the 
Commission  consider  alternatives  to  an 
oral  hearing  such  as  a  paper  hearing  or  a 
lottery  procedure  pursuant  to  section 
309(i)  of  the  Communications  Act? 

16.  The  goal  of  the  Commission  is  a 
more  dynamic  and  robust  AM  service 
fully  responsive  to  the  needs  of  the 
listening  public.  Yet.  the  state  of  AM 
broadcasting  today  is  problematic.  In 
terms  of  revenues/profits,  audience/ 
ratings  and  station  sale  prices,  AM 
broadcasting  has  declined,  while  its  FM 
aural  broadcasting  counterpart  has 
grown.  We  need  to  keep  the  current 
state  of  AM  broadcasting  in  mind  when 
developing.the  various  aspects  of  the 
regulatory  scheme  for  the  expanded 
band.  This  is  partictJarly  important  in 
the  area  of  multiple  ownership.  Rather 
than  impose  the  same  regulatory 
constraints  that  have  restricted 
broadcasters  in  die  535-1605  kHz  band, 
we  recognize  the  possibility  that  our 
multiple  ownership  regulations  could 
adversely  inhibit  the  estabhshment  of 


stations  in  the  expanded -AM  band  and 
thereby  limit  service  to  the  public. 
Indeed,  if  the  Commission  were  to  adopt 
the  proposal  for  nationwide  Ucensiag 
within  aH  or  part  of  the  expanded  AM 
band,  it  seems  that  it  would  not  be 
appropriate  to  apply  tiie  12  station  limit 
(S  73,8566(dNl))  to  lueh  national 
licensees.  Gholy  by  alloiving  these 
licensees,  the  freedom  ta  locate  as  many 
or  as  few  stations  as  tfaey  wiriied  > 
anywhere  throu^ut  the  U.8.  nvdtild ' 
they  truly  have  the  abiUty  to  decide  for 
themselves  utitBt  appeaced  to  be  the 
most  efficienl  distributimi  of  those 
stations. 

17.  Even  if  we  decide  not  to  adopt  a 
national  licensing  scheme,  we  believe  it 
would  still  be  a|q»rcq»riate  to  crauider  a 
temporary  waiver  of  the  niati<Hial 
ownership  rules  for  some  peried  of  time, 
such  as  0ve  years,  with-respeot  toiAM 
stations  operating  in  die«xpanded'r  :  *     : 
band.  Because  we  wish  to  encourage 
entry  into  that  band,  we  believe  it  may 
be  desirable  to  piac»  a  few  limitations 
on  entry  as  possible.  Considering  the 
large  numb^  of  AM  and  FM  stations 
which  operate  throughout  the  countiy, 
the  possibility  that  even  a  nationafly 
licensed  imtity  could  exert'any 
significant  amount  of  market  power  in 
any  local  radio  market  or  evim 
throughoat  the  country  seems  remote. 
Furthermore,  there  seems  to  be  even  less 
reason  to  be  concerned  if  individual 
rather  than  national  licensing  is  the 
procedure  adopted.     ' 

Authority  Qtation 

18.  Autitority  for  the  action  taken  is 
contained  in  sections  4(i).  303(r).  307(b) 
and  403  of  die  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  154(i). 
303(r).  307(b)  and  403. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Conunisaion. . 

H.  Walker  FanrtarlDi 

Acting  Secretary. 
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47CFRPiKt73 

[MM  Docket  No.  M-237,  RM-6130] 

Radio  BroadCMtinfl  SarvicM;  Joshua 
Tr««,CA 

AQCNCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMiUlV:  This  document  requests 
comments  on  a  petition  filed  by  Craig  L 


Fox.  seeing  the  aNotment  (tf<]hannel  • 
221A  to  Joshua  Tree.  Calif onua,  as  that 
community'siirst  local  liroadcast 
service. 

OATfS:  Cpounents  must  be  filed  on  or 
before  July  22, 1988,  and  reply  comments 
on  or  before  August  8. 1988. 


;  federal  Communications    ' 
Coiamission,  Washington,  DC  26654.  In 
addition  to  filing  ctnnmeAts  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  asfoUows:  Craig  L.  Fox.  1213 
Madison  Street.  Syracuse,  NY  13210- 
2027i 

FOR  niRTHEII  INfOmHATION  CONTACT: 

Nancy  )oyner,  Mass  Media  Bureau.  (202) 
634-^8530.  ■ 


JliiiSisa 
summary  of  the  Cbmmissibn's  Notice  of 
Proposed  Ride  Making.  MM  Docket  No. 
88-^7.  adopted  April  29, 1988,  and 
teUia^  Kiay  31. 1988.  Hie  fell  text  of 
this  Cbmndssion  decision  is  available 
for  inspection  and  copying  during 
normal  busfaKSs  bpturs  in  the  FCC ' 
Docket^-ftaAch  ^loom  23C^.  1919  M 
Street,  NW.,  Wai^Ui^n.  DC  The 
comirfete  text  of  tiiis  decision  may  also 
be  purchasedr^oni  die  CoiniQtssion't 
copy  epntraetors,  intenratioiia^        . 
Transeriptidn  Service.  (202)  sgi7-3800, 
2100  M  StteeUNW^  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regttlatwy 
Flexibility  Act  of  1980  do  not  apply  to 
.  this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
.  Rule  Making  is  issued  until  die  matter  is 
no  longer  subject  to  Commissibn 
consideration  or  court  review,  all  ex 
parte  contacte  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  ebannel  allotments. 
See  47  CFR  l.ia04(b)  for  rules  governing 
permissible  ex  porte  contact 

For  information  regarding  pirbper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 

Stave  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[PR  Doc  8&-14014  Filed  6^-68;  8:45  am] 
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Notices 
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Vol.  S3,  No.  120 

Wednesday,  June  22,  1968 


This  section  o(  the  FEDERAL  REGISTER 
contains  doouwents  oVter  than  mles  or 
proposed  rutos  that  am  applicable  to  the 
public.  Notices  of  hearings  and 
investigafans,  cocnrnittae  meetings,  ageycy 
decisions  andi  njiinga.  delegations  of 
authority,  Mn^of  paHKons  and 
appiicationa  am  agency  tlatements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 
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ACTION 


Foster  GrankMrwH  an 
ConqMnlon  programs;  Income 
EngibHRy  LcMeis 

agency:  ACnON. 

action:  Notijcie  of  revision  of  income 
eligibOity  ley^ls  for  Foster  Grandparent 
and  Seniw  Q<taipanian  I^ogranis. 

summary:  T(iis  notice  revises  the 
schedules  of  ihcome  eligibility  levels  for 
participation  tn  the  Foster  Grandparent 
and  Seiaior  Coo^anion  Programs 
published  in  [the  Federal  Raster. 
Jantiaiy  20,  i9B8  (S3  FR ISOZ).  Because 
data  used  for  determining  PGP  and  SOP 
income  eligibility  levels  is  available  at 
different  tim^  during  the  year,  ACTION 
has  determined  that  it  will  issue  these 


guidelines  twice  a  year  so  as  to  reflect 
the  most  current  information  and  to 
assure  the  widest  base  of  potential 
applicants. 

The  revised  schedule  is  based  on 
changes  in  die  Poverty  Income 
Guidelines  from  the  Department  of 
Health  and  Human  Services  (IXIHS). 
effective  February  12, 1988  (53  FR  4214) 
and  supplemental  Security  Income  (SSI) 
guidelines  published  bjr  tte  Social 
Semrity  Adminiatratkm.  }antiary  1987. 
This  revision  adofite  as  Ibe  income 
eligibility  level  ibreadi  state  the  hi^er 
amoont  of  eithen  (a)  12S  percent  of  the 
DHHS  Poverty  Income  Guidelines,  or  (b) 
100  percent  of  the  DHHS  Poverty 
Income  Guidelines  plus  the  1987  amount 
of  each  state  supplemented  fiederal  S9, 
rounded  to  the  next  highest  multiple  of 
$5JO0.  When  the  Sodal  Security 
Administration  pobliahes  the  annual 
state  supplements  to  the  Federal  SSL 
ACTION  will  revise  its  income 
eligibility  guidelines  for  those  states 
with  SSI  supplements  above  125  percent 
of  the  DHHS  Poverty  Income  Guidelines. 

Any  person  whose  income  is  not  more 
than  100  percentum  of  the  DHHS 
poverty  income  guideline  for  her/his 
specific  household  unit  status  shall  be 
given  special  consideration  for 
participation  in  die  Foster  Grandparent 
and  Senior  Companion  Programs. 


EFFECTIVE  DATE:  }une  22. 1968. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rey  Te)ada,  Program  Officer,  Foster 
Grandparent  Prc^m/Senior 
Companion  lYoigram.  806  Connecticut 
Avenue  NW^  M-lOOe.  Washington,  DC 
20525  or  telephone  (202)  034-9349. 

SUFPLRMEMTARV  INFORMATION:  These 

ACTION  programs  are  authorized 
pursMBt  to  section  ai  sod  213  of  die 
Domestic  Volunteer  Sanriee  Act  of  1973, 
as  amended,  Pub.  L  BS-IU.  87  StsL  394. 
The  income  eligibility  levels  are 
determined  by  die  currently  applicable 
guideline  published  by  DHHS  pursuant 
to  sectitms  652  and  673(2)  of  the 
Omnibus  Budget  Recnndiiation  Act  of 
1981  which  requires  poverty  income 
guidelines  to  be  adjusted  for  Consumer 
Price  Index  changes. 

Schedule  of  Income  Eligibility  Levels: 
Foster  GrandpamU  and  Senior 
ConipaBian  Programs. 

For  household  units  for  all  states,  the 
District  of  Columbia,  Puerto  Rica  and 
the  Virgin  blends  (exoqit  Alaska, 
California.  Connecticnt.  Hawaii 
Massachusetts,  Missouri,  New  }ersey 
and  Wisconsin). 

FGP/SCP  Income  Eligibility  Guidelines 
Based  on  125%  of  DHHS  Poverty  Income 
Guidelines 
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One 

Two 

thim 

Four 

Five 

Six 

Seven 

Eight 

$7^15  

9,606 

12.115 

14.565 

17.015 

19,465 

21.915 

24.365 

For  the  fol 

»wing  States  receiving  SSI  state  su 

)pleinent8: 

State 


For  Household  Units  of— 


One 


Two 


Thrse 


Four 


Five 


Sk 


Eight 


AK.... 
CA... 
CT..„ 

HI 

MA... 
MO... 
NJ. 
Wl. 


10.860 
9.275 
7.525 

10.705 
7.215 
7,430 
7,570 
7,215 


14,595 
16.780 

9,665 
14.765 
10,155 
11,045 
13,155 

9.710 


18,965 
18,740 
12.115 
17,125 
12.115 
13,005 
22,515 
12.115 


19.305 
20.700 
14.565 
19.465 
14.565 
14,965 
24.475 
14.565 


21,705 
22.680 
17,018 
21,845 
17,015 
17,015 
26.436 
17.015 


24,055 
24,620 
19,466 
24,215 
18.465 
19.465 
ZBtSOv 
19.465 


26,445 
26,580 
21,915 
26,566 
21,915 
21.915 
30.355 
21.915 


28.615 
28.540 
24.365 
28.925 
24,365 
24.365 
32,315 
24.365 


For  houseamd  units  with  more  than 
eight  members  add  to  each  additional 
household  member  (over  eight): 


Alaska  S2,4S0 
Hawaii  $3,250 
All  Others  $1,960 


All  of  the  income  eligibility  levels 
presented  here  are  calculated  from  the 
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base  DffflS  Poverty  Income  Guidelines  now  in  effect.  The  Guidelines  are: 


Size  of  family  unit 


1 

2 

3 

4 

5 

6.__:. 

7 

8 


Signed  in  Washington,  DC  on  June  IS,  1968. 
Donna  M.Alvando. 
Director  of  ACTION. 
[FR  Doc.  88-14029  Filed  6-21-88;  8:45  am] 

■UMO  COW  M90-2Mi 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  the  Office  off 
Management  and  Budget 

)unel7,19ea 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  lot  the  collection  of 
information  under  the  provisions  of  the 
Paperwork.  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  title  of  the  information 
collection:  (3)  form  number(s).  if 
applicable;  (4)  how  often  the  information 
is  requested;  (5)  who  will  be  required  or 
asked  to  report;  (8)  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
tht  total  number  of  hours  needed  to 
provide  the  information;  (8)  an 
indication  of  whether  section  3504(h)  of 
Pub.  L  96-511  applies;  (9)  name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing-should  be  directed  to  die  agency 
person  named  at  the  end  of  each  entiy. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  OfJTicer, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg..  Washington.  DC  20250,  (202)  447- 
21ia 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503.  Attn:  DesK 
Officer  for  USDA. 


If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
.  promptly,  yoii  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
prossible. 

Extension 

•  Agricultural  Marketing  Service 

Domestic  Dates  Produced  or  Packed 
in  Riverside  County.  California. 

Mariceting  Order  987. 

Committee  Report  Forms. 

Recordkeeping;  On  occasion;  Monthly; 
Annually. 

Businesses  or  other  for-profit;  426 
responses;  201  hours;  not  applicable 
under  3504(h). 

Virginia  M.  Olson  (202)  447-5057. 

•  Foreign  Agricultural  Service 

Buyer  Alert  Notice. 

FAS  964. 

On  occasion. 

Farms;  Businesses  or  other  for-profit; 
Small  businesses  or  organizations;  5,000 
responses;  850  hours;  not  applicable 
under  3504(b). 

Phillip  Letarte  (202)  447-7103. 
New 

•  Agricultural  Marketing  Service 

Decision  and  Order  on  Proposed 
Marketing  Order  for  Strawberries. 

Grown  in  Flordia. 
-  One-time  referendum. 

Farms;  150  responses;  25  hours;  not 
applicable  under  3504(h). 

Tom  Tichenor  (202)  475-3930. 
Reinstatement 

•  Farmers  Home  Administration 

7  CFR 1944-1.  Secti<Mi  504  Rural 
Housing'Loans  and  Grants. 

On  occasion. 

Individuals  or  households;  16,300 
responses;  1,304  hours;  not  applicable 
under  3504(h). 


Feral) 

(CMCml/MMlUI 

and  Hgwia)  and 

tha  Oistrict  of 

ColunMa 


$5,770 
7.730 
9,880 
11.660 
13,810 
15,570 
17,590 
19,480 


For  Alaska 


87.210 
9.680 
12,110 
14.580 
17,010 
19.480 
21.910 
24,380 


For  Hawaii 


$6,650 
8,900 
11,150 
13.400 
15,860 
17,900 
20.150 
22,400 


Jack  Holston  (202)  382-973a 
Lany  K.  Robanon. 
.  Acting  Departmental  Clearance  Officer. 
(FR  Doc  88-14088  Filed  6-21788: 8:45  am] 
MUNM  COM  MKMI^ 

DEPARTHENT  OF  COMMERCE 

Bureau  off  Export  Adminietratton 

Computer  Periplierals,  Components 
and  Relatad  Test  Equipment  Tochnicai 
Advisory  Committes;  Partiaily  Closed 


A  meeting  of  the  Computer 
Peripherals,  Components  and  Related 
Test  Equipment  Technical  Advisory 
Committee  will  be  held  July  12. 1988  at 
9:30  a.m..  Herbert  C  Hoover  Building. 
Room  4830. 14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC.  The 
Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  df  export  controls 
applicable  to  computer  peripherals  and 
related  test  equipment  or  technology. 

Agenda 

General  Session:  ■*•  : 

1.  Introduction  of  Members  and 
Visitors. 

2.  Introduction  of  Invited  Guests. 

S.  Presentation  of  Papers  or  Comments 
by  the  Public. 

4.  Progress  Report  on  Public  Rule- 
Making  and  G-COM/GFW 
Recommendations. 

5.  Proeedures-for  Publication  of   • 
Regulations. 

8.  Review  of  Various  Cdnunittee 
Recommendations  to  the.  Department  of 
Commerce. 

7.  A  Discussion  of  Joint  Ventures  with 
Bloc  Countries.  i 

8.  Note  14— Original  Equipment  ! 
Manufacturing  Sales  of  Peripheral 
Devices. 

9.  Computer  Control  Updates  (1565). 
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Executive  Se^hm 

10.  DiscussMD  of  matters  properiy 
classified  undir  Executive  Order  12356, 
dealing  with  ^e  U.S.  and  COCOM 
control  prograin  and  strategic  criteria 
related  therelkj. 

The  meeting  will  be  open  to  the  public 
and  a  limited  ftumber  of  seats  will  be 
available.  To|tbe  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  [after  the  meeting  and  can 
be  directed  tQ:lRuth  D.  Pitts.  Technical 
Support  Staff!  Office  of  Technology  ft 
Policy  Analysis.  Room  4086. 14th  ft 
Constitution  Avenue  NW..  Washington. 
DC  20230.        \ 

The  Assistant  Secretary  for 
AdministratiiM,  with  the  concurrence  of 
the  delegate  <^%  the  General  Counsel, 
formally  deterjnined  on  January  10. 1988. 
pursuant  to  s^tion  10(d)  of  the  Federal 
Advisory  Comnittee  Act  as  amended, 
that  the  serie^jof  meetings  or  portions  of 
meetings  of  iht  Committee  and  of  any 
Subcommitte0k  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(cHl)  shal  be  exempt  from  the 
provisions  reuting  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3).  of 
the  Federal  Aiavisory  Committee  Act 
The  remainingi  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determinadon 
to  close  meetUgs  or  portions  of  meetings 
of  the  Committee  is  availaUe  for  public 
inspection  am)  copying  in  the  (^tral 
Reference  an^  Records  Inspection 
Facility,  Rpoibie628.  U.S.  Department  of 
Commerce,  Washington.  DC  For  furdier 
information  oHcopies  of  the  minutes  call 
Ruth  D.  Fitts,  i202-377-49S0. 

Date:  June  16,1968. 
Betty  A.  Fanalt, 

Acting  Dinctot.  Technical  Support  Staff, 
Office  of  Technology  and  Policy  Analysis. 
(PR  Doc.  a8-14f|7  Filed  6-21-88;  8:45  am] 
SMUNQ  OOOC  Wt 


iiMr-f 


trad*  Administration 


Final 
Than  Fair  Vi 

From  Ilia 


ofSalaaatI 
StMatand  Strip 


r.  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACnoM:  Notice. 


:  W^  have  determined  that 
brass  sheet  and  strip  from  The 
Netberiands  ^  being,  or  are  likely  to 
be.  sold  in  die  United  States  at  less  than 


fair  value.  The  U.S.  International  Trade 
Commission  (ITC)  will  determine  widiin 
54  days  of  publication  of  this  notice 
whether  the^e  imports  are  materially 
injuring,  or  are  th^atening  tnaterial 
injury,  to  a  United  States  industry. 

W«UIW6  OATC  June  22,  IflOa 

RM  RNITNHI  WTOmUTlOW  CONTACT: 

Thomas  Moir  or  Ride  Hnring.  Office  of 
Investigations.  Import  Admfaiistration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14  Street  and 
Constitudon  Avenue  NW..  Washington. 
DC  20230;  telephone:  (202)  377-5050  or 
(202)  377-0187. 

suppLEMBNTAiiv  mromuTiON: 

FInalDetHmination 

We  have  determined  that  brass  sheet 
and  strip  from  die  Netheriands  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  st  less  than  fair  value,  as 
provided  in  section  735  of  die  Tariff  Act 
of  193a  as  amended  (19  U.S.C.  1673d) 
(the  Act).  The  estimated  weighted- 
average  margins  are  shown  in  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

CaseHistacy 

On  February  2, 1988,  we  made  an 
affirmative  preliminary  determination 
(53  FR  3612.  February  8, 1068).  The 
following  events  have  occurred  since  the 
publication  of  that  notice. 

On  February  17, 1968,  Metallvericen 
Nederland  B.V.  (^fN),  the  respondent  in 
this  case,  requested  that  the  Department 
extend  the  period  for  its  final 
detennination  until  June  15, 1988.  In 
accordance  widi  section  73S(a)(2)(A)  of 
the  Act  the  Department  granted  this 
request  and  postponed  its  final 
determination  until  not  later  than  June 
15, 1988  (53  FR  7771,  March  la  1968). 

Questionnaire  responses  from  MN 
were  verified  in  The  Netherlands  from 
March  14-18,  in  Sweden  from  March  21- 
23,  and  in  Glendale  Heights,  Illinois 
from  April  11-15. 1988. 

On  May  11, 1988,  the  Department  held 
a  pubUc  hearing.  Interested  parties  also 
submitted  comments  for  the  record  in 
their  pre-hearlng  briefs  of  May  5, 1988, 
and  in  their  post-hearing  briefs  of  May 
19.1986. 

Scope  oflnvestigadon  I 

The  products  covered  by  this 
investigation  are  brass  sheet  and  strip, 
other  than  leaded  brass  and  tin  brass 
sheet  and  sti^,  currendy  provided  for 
under  the  TSC/SM  itemnumbera 
612.3860, 612.3962.  and  612.3986,  and 
currendy  classifiable  under  HS  item 
numbers  740ejn  JiasO,  7409.21.00.75. 
7409.29X».Sa  and  7400.29.00.75. 


The  chemical  compositions  of  the 
products  under  investigation  are 
currendy  defined  in  the  Copper 
Development  Association  (CJ3.A.)  200 
series  or  the  Unified  Numbering  System 
(U.N.S.)  C20000  series.  ProducU  whose 
chemical  compositions  are  defined  by 
other  CD  A.  or  U  J4.S.  series  are  not 
covered  by  this  investigation. 

The  physical  dimensions  of  the 
products  covered  by  the  investigation 
are  brass  sheet  and  strip  of  solid 
rectangular  cross  section  over  0.006 
inches  (ai5  mUimetera)  through  0.188 
indies  (4  J  millimetera)  in  finished 
thickness  or  gauge,  regardless  of  width. 
Coiled,  wound  on  reels  (traverse  wound) 
and  cut-to-lengdi  products  are  included. 

Period  of  Investigatieo 

The  period  of  investigation  is 
February  1, 1967  duou^  July  31, 1967. 

Such  or  Smllar  Comparsions 

We  have  determined  that  all  of  the 
brass  sheet  and  strip  under  investigation 
constitute  the  same  class  or  kind  of 
merchandise  and  that  differences 
between  types  of  brass  within  the  scope 
of  investigation  are  not  significant 
enough  to  warrant  separate  "such  or 
similar"  categories,  llierefore,  the  brass 
sheet  and  strip  under  investigation  were 
considered  one  "such  or  similar" 
category.  , 

In  order  to  select  the  most  similar 
products,  we  made  comparisions  of 
merchandise  based  on  grade  (chemical 
composition),  gauge,  width,  coating 
(tinned  or  non-tinned),  temper  and 
packed  form  (coil  or  traverse-wound). 

For  merchaiuiise  where  diere  were  no 
identical  products  with  which  to 
compare  a  product  sold  to  the  United 
States,  we  made  adjustments  to  similar 
merchandise  to  account  for  differences 
in  the  physical  characteristics  of  the 
merdiandise,  in  accordance  with  section 
773(a)(4)(C)  of  die  Act 

Fair  Vahie  Comparisoos 

To  determine  whether  sales  of  brass 
sheet  and  strip  from  The  Netheriands  to 
die  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  to  the  foreign  market  value 
as  spedfied  below.  ' 

United  States  Prior 

Purchase  Price 

As  provided  in  section  772(b)  of  the 
Act  we  used  the  purchase  price  to 
represent  the  United  States  price  for 
sales  of  brass  sheet  and  strip  made  by 
MN  throu^  related  and  unrelated  sales 
agents  in  die  United  States  to  an 
unrelated  purchaMr  prior  to  importation 
of  the  merchandise  into  the  United 
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States.  The  Department  determined  that 
purchase  price  and  not  exporter's  sales 
price  was  the  most  appropriate  indicator 
of  United  States  price  based  on  the 
following  elements. 

1.  The  merchandise  was  purchased  or 
agreed  to  be  purchased  prior  to  the  date 
of  importation  from  the  manufacturer  or 
producer  of  the  merchandise  for 
exportation  to  the  United  States. 

2.  The  related  and  unrelated  selling 
agents  located  in  the  United  States 
acted  only  as  processors  of  sales-related 
documentation  and  as  communication 
links  with  the  unrelated  U.S.  buyers. 

3.  Rather  than  entering  into  the 
inventory  of  the  related  or  unrelated 
selling  agrats,  the  merchandise  in 
question  was  shipped  directly  ftom  the 
manufacturer  to  the  unrelated  buyov. 
Thus,  it  did  not  give  rise  to  storage  and 
associated  costs  on  the  part  of  the 
selling  agents  or  create  flexibility  in 
marketing  for  the  exporter. 

4.  Direct  shipments  horn  the 
manufacturer  to  the  unrelated  buyers 
were  the  customary  commercial  channel 
for  sales  of  this  m«i:handise  between 
the  parties  involved. 

We  calculated  purchase  price  based 
on  the  packed,  delivered,  duty  paid 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions 
from  purchase  price,  where  appropriate, 
.  for  point-to-point  freight,  point-to-point 
insurance,  U.S.  brokerage  and  handling, 
and  U.S.  duty  in  accordance  with 
section  772(d)(2)  of  the  Act.  We  also 
deducted  year-end  rebates.  j 

Exporter's  Sales  Price 

Where  the  brass  sheet  and  strip  were 
imported  into  the  United  States  by  a 
related  importer  before  being  sold  to  the 
first  unrelated  party,  we  treated  such 
sales  as  exporter's  sales  price  sales. 

To  calculate  exporter's  sales  price,  we 
used  the  packed,  delivered  or  ex-works, 
duty  paid  prices  of  brass  sheet  and  strip 
to  unrelated  purchasers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  point-to-point  freight, 
point-to-point  insurance,  U.S.  duty,  and 
U.S.  brokerage  and  handling. 

We  made  deductions  undw 
§  353.10(e)(2)  of  our  regualtions  for 
direct  and  indirect  selling  expenses 
incurred  by  or  for  the  exporter  in  selling 
brass  sheet  and  strip  in  the  United 
States.  Indirect  selling  expenses  were 
comprised  of  indirect  selling  expenses 
incurred  outside  the  United  States, 
indirect  selling  expenses  of  the  related 
reseller  in  the  United  States,  and 
inventory  carrying  costs.  Where 
appropriate,  U.S.  credit,  U.S.  warranty, 
and  U.S.  warehousing  expenses  were 
deducted  as  direct  selling  expenses. 
Pursuant  to  i  353.10(eKl)  of  our 


regulations,  we  also  deducted,  where 
appropriate^  caimBis8i.ons  paid  to 
unrelated  parties.  The  total  of  die 
indirect  expenses  and  commissions 
formed  the  cap  for  the  allowable  home 
market  indirect  selling  expenses  offset 
under  }  3S3.15(c)  of  our  r^ulations. 

For  expOTter's  sales  price  sales 
involving  further  manufacturing. 
pursuant  to  S  353.10(e)(3)  of  our 
reguladons.  we  deducted  all  value 
added  to  die  sal^ect  merdiandise  in  the 
United  States  plus  a  proportional 
amount  of  the  pn^t  or  loss  on  the  U.S. 
sale  that  was  attributable  to  further 
manufacturing. 

Foreign  Maikat  Value 

In  accordance  with  section  773(a)  of 
the  Act.  we  calculated  foreign  market 
vahie  based  on  the  packed,  delivered  or 
ex-worics  prices  to  unrelated  customers 
in  the  home  market.  We  made 
deductions  fit)m  the  home  market  price, 
where  appropriate,  for  inland  fr^mght 
and  insurance,  warranty  expenses, 
credit  expenses,  and  quantity  discounts 
actually  granted.  Where  appropriate,  we 
made  additions  to  the  home  market 
price  for  quanti^  and  scraps  extras. 

In  order  to  adjust  for  differences  in 
packing  between  the  U.S.  and  home 
markets,  we  deducted  the  home  maricet 
packing  cost  from  the  foreign  market 
value  and  added  U.S.  packing  costs. 

We  made  further  adjustments  to  tiie 
home  market  price  to  account  for 
differences  in  die  physical 
characteristics  of  the  merchandise  in 
accordance  with  sectira  773(a)(4KC}  of 
the  Act. 

Where  U.S.  price  was  based  on 
purchase  price,  we  made  adjustments 
under  S  353.15  of  our  regulations  for 
diffemces  in  credit  and  warranty 
expenses  in  the  United  States  and  h<Hne 
market.  We  offset  commission  paid  on 
U.S.  purchase  price  sales  with  indirect 
selling  expenses  in  the  home  market  in 
accordance  with  §  353.15(c)  of  our 
regulations. 

Where  U.S.  price  was  based  on 
exporter's  sales  price,  we  deducted 
indirect  selling  expenses  in  the  home 
market  to  offset  United  States  selling 
expenses,  in  accordance  with  i  353.1S(c) 
of  our  regulations.  Respondent  made  a 
claim  for  technical  services.  We  treated 
these  technical  service  expenses  as 
indirect  selling  expenses  because  they 
were  non-variable  in  nature  and.  thus 
did  not  qualify  as  direct  selling 
expenses. 

Currency  Convetskm 

For  comparisons  involving  purchase 
price  transactions,  we  used  the  official 
exchange  rates  in  effect  on  the  dates  of 
sale,  in  accordance  with  8  353.56(a)(1)  of 


the  Commerce  Regulations.  For 
comparison  involving  exporters's  sales 
price  transactions,  we  u«d  the  official 
exchange  rates  in  effect  on  the  dates  of 
sale,  in  accordance  with  section 
733(a)(1)  of  die  Act,  as  amended  by 
section  615  of  the  Trade  and  Tariff  Act 
of  1984.  All  currency  conversions  were 
made  at  the  rates  certified  by  the 
Federal  Reserve  Bank  of  New  York. 

Verificatiaa 

As  provided  in  section  77e(a)  of  die 
Act.  we  verified  the  information  used  in 
reaching  the  final  determination  in  this 
investigation.  We  used  standard 
verification  procedures  including 
examination  of  all  relevant  accounting 
records  and  source  documentation. 

Inlatestad  Party  ComiBsnts 

Comment  1:  The  respondent  states 
that  the  Departmoit  should  make  a 
metal  price  adjustment  to  take  into 
account  the  effect  of  dramatic  metal 
price  fluctuations  on  sales  made  during 
the  period  of  investigation.  It  alleges 
that  differences  in  metal  fiidng  dates 
(and  thus  differences  in  metal  cost) 
constitute  differences  in  circumstances 
of  sale  which  result  in  price 
differentials,  bear  a  direct  relationship 
'  to  the  sales  which  are  under 
consideration,  and  readily  quantifiable. 

Petitioners  claim  that  making  a 
circumstance  of  sale  adjustment  to 
account  for  variations  in  metal  value 
would  be  contrary  to  die  statute, 
statutory  intent  and  the  Department's 
regulations. 

DOC  Position:  We  recognize  that  diis 
investigation  differs  from  the  previous 
brass  investigations  (where  the 
Department  dUd  not  make  an  adjustment 
for  metal  value)  in  that  the  metal  pdrtion 
of  total  price  hs  been  subject  to 
dramatic  fluctuations  throughout  1987 
(roughly  70%  over  the  entire  year  as 
measured  by  London  M<^1  Exchange 
prices).  Moreover,  we  nave  verified  that 
the  metal  portion  of  price  is  a  pass- 
though  and  Uiat  die  metal  fixing  date  is 
chosen  by  the  customer  and.  thus,  is 
beyond  MN's  contixil.  Therefore,  in 
order  to  minimize  the  distortions  form 
day-to-day  changes  in  the  prices  of 
copper  cmd  zinc  (as  determined  by 
different  metal  fixing  dates),  we  have 
created  separate  foreign  market  values 
to  correspond  to  the  following  periods 
(as  defined  by  the  metal  fixing  date): 
February  1  through  June  30, 1987,  July  1 
through  October  31, 1987,  and  November 
1  dirough  December  31. 1987.  In  all 
cases,  a  U.S.  sale  widi  a  metal  fixing 
date  in  a  certain  period  was  con^iared 
to  a  foreign  market  value  comprised  of 
home  maricet  sales  with  a  metal  fixing 
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date  within  the  same  period.  These 
periods  were  cjioseii.  because  within 
each  period,  mbkal  prices  were  relatively 
stable. 

Comment  Z-  the  respondent  argues 
that  the  Departa^ent  should  allow  two 
types  of  quantijtV  adjustments  in  this 
investigation.  Ohe  such  adjustment  is 
based  on  additional  costs  it  claims  it 
incurs  for  prodjiibing  small  order  sizes  in 
the  home  mariclBi.  Ahother  adjustment  is 
based  on  quantilty  discounts  mat  are 
given  on  large  phler  sizes  in  the  home 
maricet. 

Pettioners  uig^  the  Department  to 
reject  both  of  the  respondent's  quantity 
adjustment  claims  because  MN  has  not 
shown  a  clear  correlation  between  price 
difference  and  Mie  quanitites  sold  nor 
demonstrated  t)^t  it  sells  its  product  in 
larger  quantitieia  in  the  United  States 
than  in  the  homs  market 

DOC  Positioai  In  our  view,  the 
controlling  reqi)ifa«ment  of  S  353.14  is 
that  to  be  eligiUe  for  a  quantity-based 
adjustment  a  rMpondent  must 
demonstrate  a  qear  and  direct 
correlation  betlween  price  differences 
and  quantities  sold  or  costs  incuned. 
This  requirement  applies  equally  to  an 
allowance  for  chiantity  differences  under 
the  six  month  i^e  (S  353.14(b)(1))  or  die 
cost  justification  requirement 
(§  353.14(b)(2)).  Under  S  3S3.14(b)(l) 
(The  six  month  nile),  it  is  not  sufficient 
that  during  the  period  of  investigation, 
the  respondent  |[^erely  granted  discounts 
of  at  least  the  s^e  magnitude  tvith 
respect  to  20  penent  or  more  of  such  or 
similar  merchandise  sold  in  the  ordinary 
course  of  trade  in  the  market  used  to 
establish  foreign  maricet  value,  the 
exporter  must  ajlSo  demonstrate,  using 
evidence  such  as  a  price  list  or  quantity 
discount  schedule,  that  it  gave  discounts 
on  a  uniform  basis  and  that  such 
discounts  were  available  to 
substantially  all  home  market 
customers.  With  regard  to  a  cost-based 
adjustment,  the  exporter  must 
demonstrate  th^t  the  discounts  are 
warranted  on  the  basis  of  savings  which 
are  specifically  attributable  to  the 
production  of  the  different  quantities 
involved. 

In  this  case,  we  have  verified  that  MN 
gives  discoimts  based  on  quantities 
purchased  by  th^  two  home  maricet 
customers  with  Mrhich  it  has  long-term 
contracts.  The  quantity  discount 
schedules  and  (Quantity  extra  schedules 
contained  in  th^^^  contracts  are  the 
most  accurate  means  by  which  to 
measure  any  pota^ible  link  between 
quantities  prodi^^d  or  costs  incurred 
and  prices. 

We  have  dete  rifnined  that  these 
quantity  diScoui  it  schedules  do  not  meet 
the  requirementHof  S  353.14.  This  is 


because  the  schedules  are  not  uniform. 
Not  only  do  the  schedules  apply  otdy  to 
these  two  home  market  customers,  but 
the  schedules  in  the  relevant  contracts 
do  not  contain  the  same  discounts. 

Given  Uie  facts  in  this  case,  it  is  our 
view  diat  the  discounts  are  part  of  KIN'S 
negotiations  on  a  customer-specific 
basis.  They  are  neither  uniform  nor 
available  to  all  home  maiket  customers. 
Moreover,  because  of  the  lack  of 
uniformity  and  availability  of  these 
quantity  discount  and  extra  schedules. 
MN  has  faUed  to  establish  that  the 
hi^r  slitting  costs  it  incurs  in 
producing  smaller  orders  are  reflected  in 
these  schedules.  Accordingly,  we  have 
disallowed  MN's  claim  for  an 
adjustment  for  differences  in  quantities. 

Comment  3:  The  respondent  alleges 
that  the  use  of  "best  information 
available"  to  estimate  labor  and 
overhead  for  packing  in  the  preliminary 
determination  dupUcated  costs  already 
accounted  for,  thus  resulting  in  double 
coimting. 

Petitioners  state  that  the  same  amount 
for  this  labor  and  overhead  portion  of 
packing  used  by  the  Department  in  its 
preliminary  determination  should  be 
used  in  the  final  determination.  This 
factor  was  based  on  petitioners' 
knowledge  of  these  labor  and  overhead 
costs. 

DOC  Position:  We  have  verified  that 
labor  and  overiiead  expenses  associated 
with  the  U.S.  subsidiary's  (MINC's) 
packing  costs  were  fully  absorbed  costs 
accounted  for  in  MINCs  further 
manufacturing  expenses.  Therefore,  for 
U.S.  sales  made  through  MING,  we  have 
not  used  "best  information  available"  to 
determine  labor  and  overhead 
associated  with  MING's  packing  costs. 
However,  given  that  MN  was  unable  to 
account  separately  for  labor  and 
overhead  relating  to  packing  from  MN  to 
the  customer  (in  direct  sales  to  botii  U.S. 
and  home  market  customers),  we  have 
continued  to  use  the  "best  iid^ormation 
available"  in  calculating  that  portion  of 
packing  costs  in  our  final  determination. 

Comment  4:  The  respondent  states 
that  certain  scrap  transformation  sales 
which  were  excluded  bom  the 
Department's  analysis  for  the 
preliminary  determination  should  be 
included  in  the  final  determination 
because  they  constitute  sales  of  such  or 
similar  merdiandise  in  the  home  maricet. 
The  price  of  these  sales  was  based  only 
on  the  fabrication  portion  of  total  price. 
MN  suggests  that  because  the  same 
customer  also  purchases  brass  from  MN 
on  a  non-scrap  transtormation  basis,  the 
metal  prices  in  those  sales  could  be  used 
to  establish  an  imputed  metal  price  for 
the  scrap  transformation  sales. 


Petitioners  state  that  these  scrap 
transformation  sales  should  not  be  used 
for  comparison  purposes  because  they 
are  similar  to  tolled  sales  in  that  the 
metal  portion  of  the  price  was  based  on 
the  scrap  credit  pool  rather  than  on  a 
separate  mechanism  for  determining 
metal  price. 

DOC  Position-.  We  disagree  with 
petititmersin  that  die  scrap 
transformation  sales  at  issue  are  not 
tolled  sales.  Nevertheless,  under  the 
terms  of  the  relevant  contract  the  metal 
portion  of  price  for  non-transformation 
sales  can  be  fixed  frt>m  several  months 
prior  to  shipment  up  to  the  shipment 
date.  Because  metal  can  be  fixed  over 
such  a  long  period  of  time,  sales  to  this 
customer  where  the  metal  price 
component  is  fixed  (»nnot  be  used  tp 
accurately  impute  a  metal  price  for  sales 
to  this  customer  where  there  is  no  fixed 
metal  price.  Accordingly,  we  have  not 
used  these  sales  for  purposes  of  making 
our  product  comparisons. 

Comments:  Petitioners  state  that 
MN's  home  market  scrap  handling 
expenses  should  not  be  allowed  for  the 
final  determination  because  such 
expenses  are  fixed  expenses  that  relate 
to  the  future  use  of  the  scrap  and  cannot 
be  tied  directly  to  sales  of  brass 
destined  solely  for  the  home  maricet  as 
opposed  to  the  U.S.  market 

The  respondent  states  that  petitioners' 
position  is  based  on  an  erroneous 
assumption  that  scrap  is  used  to  make 
copper  and  bronze,  as  well  as  brass. 
Moreover,  MN  states  that  the  scrap 
handling  costs  are  at  least  as  directly 
related  to  the  sales  under  consideration 
as  are  warranty  costs,  and  are  incurred 
specifically  because  of  a  term  of  sale 
provided  in  certain  orders,  namely  scrap 
return. 

DOC  Position:  We  agree  with  the 
petitioners  that  scrap  handling  expenses 
as  reported  cannot  be  tied  directly  to  the 
sales  made  during  the  period  of 
investigation.  However,  during 
verification.  MN  was  able  to 
demonstrate  that  scrap  return  provisions 
are  a  term  of  sale  included  in  home 
market  contracts  negotiated  both  before 
and  during  the  period  of  investigation. 
Hierefore.  we  consider  actual  scrap 
handling  expenses  incurred  during  the 
period  on  material  sold  prior  to  the 
period  as  a  reasonable  proxy  for  scrap 
handling  expenses  incurred  on  products 
actually  sold  during  the  period.  Because 
these  expenses  are  non-variable  and 
would  have  been  incurred  regardless  of 
whether  a  sale  had  been  made,  we  view 
them  as  indirect  selling  expenses,  and 
have  treated  them  accordingly.  We  have 
reallocated  half  of  these  expenses  (to 
represent  the  six  month  period  of 
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investigation)  over  the  total  shipments 
made  during  the  period  of  investigation 
pursuant  to  these  contracts.  We  view 
such  a  reallocatioa  as  mofe  accurate 
and  reasonable  than  MN's  method  of 
allocating  yeariy  scrap  humHigg 
expenses  over  total  scrap  returned 
during  the  year. 

Comment  6:  Petitioners  have  stated 
that  tinning  should  be  elevated  to  the 
primary  edhelon  of  criteria  when 
matching  homemariiet  and  U.S.  sales, 
and  thus,  brass  products  that  an  tinned 
in  The  Netherlands  and  then  exported  to 
the  United  States  should  be  compared 
with  the  home  market  product  that  is 
most  similar  to  the  merchandise  sold  in 
the  home  maricet  (i.e.,  tinned). 

The  respondent  states  that  tinned 
sales  to  the  home  maricet  were  not  made 
in  sufficient  quantity  to  {vovide  an 
adequate  basis  for  conqMrison  with 
exports  of  tinned  material  to  the  United 
States.  Further.  MN  argues  that  U.S. 
tinned  and  home  maricet  tinned  sales 
are  not  comparable  because  U.S.  tinned 
material  is  made  by  a  different  tinning 
process  than  home  market  tinned  sales. 

DOC  Position:  We  agree  with  the 
petitioners  that  U.S.  tinned  sales  should 
be  compared  with  home  market  tinned 
sales  whenever  possible.  We  feel  that 
the  quantity  of  home  maricet  tinned 
sales  is  sufficient  to  provide  an 
adequate  comparison  wiUi  exports  of 
tinned  material  to  the  United  States. 
Moreover,  during  verification,  MN  was 
unable  to  demonstrate  tfiat  it  incurred 
different  tinning  costs  in  producing  the 
tinned  product  for  the  U.S.  market  as 
opposed  to  the  home  market. 
Acconhngly,  using  the  criteria 
mentioned  in  the  "^cfa  or  Similar     ' 
Comparisons'*  section  of  this  notice,  we 
have  attempted  to  match  U.S.  tinned 
sales  with  comparable  home  maricet 
tinned  sales  whenever  possible. 

Comment  7:  Petitioner's  state  that 
MN's  claimed  difference  in  merehandise 
adjustment  for  differences  in  coil  size 
for  U.S.  and  home  market  customers 
should  be  rejected  because  this 
adjustment  is  based  on  estfanates  of 
slitting  time  and  take-off  time. 

The  respondent  rebuts  petitioner's 
arguments  by  stating  that  MN  has 
provided  information  concerning  slitting 
time  and  take-offs  at  verification,  and 
that  the  information  in  the  verificatioa 
report  does  not  support  MN's 
conclusiims  that  the  average  coil 
supplied  to  the  U.S.  is  larger  dian  the 
average  hoate  market  ccril  size. 

DOC  Position:  We  agree  with  the 
petitioners.  Although  MN  was  able  to 
demonstrate  that  the  average  coil  size 
for  U.S.  radiator  strip  customers  was 
larger  than  that  for  home  market 
customers,  it  did  not  provide  any 


documentation  to  substantiate  tfie 
reported  slitting  times  and  numberef 
take-oflis. 

Commeat»?gmoaen  aflege  that 
MN's  ckdmed  «ffn«nce  in  merdiandise 
adjttstnent  for  hame  market  doaMe 
annealed  strip  shook!  be  rejeeted 
because  KM  has  sUtad  that  certain  US. 
customers  also  reqoiie  double  annealed 
materiaL  Petitioners  state  that  Kfff 
should  be  penalized  for  not  pftqperiy 
identifying  all  sales  to  which  this 
adjustment  applies. 

DOC  Position:  During  verification.  Km 
was  able  to  demonstrate  diat  it  dM  sell 
double  annealed  material  in  both  the 
United  States  and  the  home  eiarket 
during  the  period  of  investigBtion,  and 
that  the  verfified  difference  in 
merchandise  adjustment  fm  dooUe 
annealed  strip  qiplies  equally  to  U.& 
and  home  muket  sales.  Moreover,  such 
material  was  reported  in  the  U.S.  sales 
listings  (and  conqniter  tapes)  used  in  the 
Department's  |»eliminary  determinetion. 

Comment  9:  Petitioners  state  that  the 
"general  sales  factor"  portion  of  MN's 
indirect  selling  expenses  claim  shoudd 
not  be  included  as  part  of  MN's  home 
market  selling  e^qienses  because  this 
factor  is  derived  by  dividing  the 
budgeted  costs  for  sales  to  the  rest  of 
the  world  (excluding  die  home  market) 
by  total  sales  of  all  products. 

DOC  Position:  We  disagree  widi  the 
petitioners.  Expenses  verified  as  part  of 
this  "general  expoise  factor"  were 
indirect  selling  expenses  related  to  sales 
in  all  markets. 

Comment  Ilk  Petitioners  state  diat 
Metallvericen  A.R*s  interest  rate  should 
be  used  cm  E^  sales  because  MINC  did 
not  actually  have  any  short-term 
borrowing  during  the  period  of 
investigation  and  because  MINC  has 
listed  substantial  paroit  ccmipany  loans 
on  its  financial  statements. 

The  respondent  alleges  that 
petitioners'  argument  is  inconsistent 
with  the  rationale  for  imputed  interest 
adjustments,  because  imputed  interest 
as  appUed  by  the  Department  is 
theoretical  interest  and  does  not  depend 
upon  die  amount,  or  even  existence,  of 
actual  borrowings. 

DOC  Position:  During  verification,  MN 
was  able  to  demonstrate  that  its  related 
U.S.  subsidiary  (MINC)  was  die  entity 
which  was  responsible  for  extending 
credit  on  E9>  sales.  For  die  ESP  sales 
verified,  we  found  no  evidence  to 
suggest  diet  die  payment  from  MINC  to 
MN  for  materia]  sold  to  a  particular  U.S. 
ESP  customer  was  dependent  upon 
MINC  first  being  paid  by  the  customer. 
Moreover;  die  Deportment  verified  that 
MDiiC  had  an  established  line  of  credit 
widi  a  U.S.  bank.  Finally,  dnrhig 
verification,  we  found  no  evidence  to 


suggest  that  the  parent  company  loans 
listed  in  MINCs  financial  statements 
were  used  for  financing  its  U.S.  sales. 
Accordingly,  we  have  uaed  MDICs 
short-term  boirowiog  cats  to  derive  ESP 
credit  costs. 

Commeat  IV  Petitioners  state  diat  for 
sales  made  on  a  consignment  basis,  the 
Department  should  cooaidw  the  period 
from  shipment  by  MN  to  payment  by  the 
customer  as  a  direct,  post-sale  credit 
expense. 

DOC  Position:  We  have  verified  diet 
U.S.  consignment  salea  are  mede  und^ 
kmg-term  contracta  where  the  terms  of 
sale  are  agreed  upon  btffore  the 
merchandise  is  sent  to  the  porchaser's 
warehouse  and  where  the  perdiaser 
must  accept  and  pay  for  all  material 
ordered  for  Bonsignnicnt  Consistent 
with  our  decision  in  the  final 
determination  of  Brass  Sheet  aad  Sti-ip 
from  the  ^deral  RepabJic  of  Gennany 
(52  FR  aZ2,  Janiury  8, 1987).  we  consider 
the  period  frmn  shipment  to  payment  on 
consignment  sales  as  a  post-sale  (Urect 
a«dit  expense. 

Comment  12:  Petitioners  state  diet  for 
blanket  ordo-  sales,  die  credit  cost  of 
carrying  the  merchandise  from  the  time 
MINC  receives  the  shipment  until 
payment  is  made  by  the  customer 
should  be  treated  as  a  direct  selling 
expense. 

DOC  Position:  We  verified  diet  diis 
merchandise  is  distinct  from  regidar 
stock  in  that  it  is  produced  to  die 
customer's  specifications  and  the 
customer  is  committed  to  accept  and 
pay  for  all  material  covered  by  diis 
order.  As  such,  we  view  this  es  a  post- 
sale  warehousieg  service  extended  by 
MINC  to  this  cnstoraa*  that  is  similar  to 
a  consignment  agreement  Thus,  for  U.S. 
sales  made  pursuant  to  this  blanket 
order,  we  have  treated  die  time  between 
when  the  merdiandise  enters  MINCs 
warriiouse  and  the  time  when  payment 
is  made  as  a  post-sale  direct  credit 
expense. 

Comment  13:  Petitioners  state  that  die 
Department  should  make  an  adjustment 
for  the  post-sale  cost  of  physically 
warehousing  material  on  MINC  blanket 
order  sales. 

DOC  Position:  We  agree  with 
petitioners,  and  have  made  an 
adjustment  for  the  post-sale  cost  of 
physically  warehousing  material  using 
the  verified  warehousing  costs 
sulMnitted  as  part  of  MN's  further 
manufacturing  expenses. 

Comment  14:  Petitioners  state  diat  die 
department's  verification  demonstrated 
that  MN  incurred  technical  service 
expenses  on  U.S.  sales,  althou^ 
virtually  no  technical  service  expenses 
were  incurred  on  home  market  sales. 


Thus,  a 
U.S.  price 
although 
to  home  nu 
services. 

The  ret 
tedmical 
directly  rrii 
therefore,  dj 
direct  sel 

DOCPosi 
technical  si 
non-variablj 
incurred 
particulars^ 
Thereforei 


7 


22. 


17 


234SS 


diouldbenadeto 
tkls  direct  seJUog  expense, 
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expenses  inj  both  markets  as  in<Urect 
selling  expenses. 

Comment  tS:  Petitioners  state  tiliat  the 
verification  ^jeport  does  not  indicate 
whether  tfien  was  a  written  agreement 
acknowledsjiiig  that  MN  or  NUNC  would 
accept  ratiujfied  materials.  They  allege 
that  wananHr  dains  are  not  vaHd 
widwut  sucbi  an  agreement  because 
otherwise  a^:|»ptance  of  returned 
materials  cdiild  simply  be  a  goodwill 
gestere  on  tM  part  <^  the  seDer. 
Petitioners  imo  state  that  die 
Depattment|ihould  not  deduct  MN  mill 
cieiditB  lrom|  yiNCs  warranty  costs 
because  theie  credits  were  nevertheless 
a  selling  expanse  incurred  by  the 
company  asl^  whde. 

The  respondent  states  that  die  mill 
credits  issued  by  MN  to  MINC  already 
are  treated  |q  the  verification  reptvt  as 
MN  warran^  costs  and,  thus,  were 
correctiy  dedficted  in  calculating 
MINC's  warranty  cost  in  the  verification 
report         |  [ 

DOC  PoaiUoK  Petitioners  an 
incorrect  that  warranty  daima  must  be 
stipulated  ii^  writmg.  We  verified  that  it 
is  MN's  stanidard  oampany  practice  to 
accept  back  defective  merchandise  and 
diat  MN  incUs  a  verifiable  cost  for 
doing  so.  Mbieovec  we  also  verified 
that  the  miUi^redits  issued  by  MN  to 
MINC  are  injdluded  as  part  <rf  MN's 
warranty  coii^ 

Cojnmenfjiutr  The  respondeat  has 
stated  that  omaa  verification  it  advised 
the  DepartmMat  that  there  woe  no 
unallocated  Ime  items  recorded  outside 
the  period  of  investigation  related  to 
sales  during  the  period.  MINC  normally 
allocates  on  tftime  payments  over  the 
entire  year.  However,  MINCs  treatment 
of  directors'  f^s  and  other  taxes  was  an 
exception  to  fliis  general  rule.  The 
respondent  ^Ijates  that  while  these 
expenses  weije  expensed  during  the 
period  of  investigation,  it  would  be  fair 
and  nondistdfting  to  spread  directors' 
fees,  payroll  I  axes,  and  other  taxes  over 
a  twdve-mojith  poiod. 

Petitioner4  iDege  that  acceptance  of 
MN's  positiok  would  be  inconsistent 


with  gfeaefaUy  tcapted  accounting 
priDG^iinand  the  totel  amount  of 
directors'  fees,  payroll  taxes,  and  other 
taxM  should  be  induded  in  calculating 
MINC*  U.&  MlUng  expenses  and 
general  iuid  adminiBtntive  expenses. 

DOCPOvtkm:  We  vkm  folly 
absorbed  adlloi  expenses  as  expenses 
that  are  todiNcdy  related  to  die  sales 
induded  in  the  period  efinveatignlfap. 
Thus,  we  have  induded  director**  fees, 
payroll  taxes,  and  a  portkm  oloditfr 
taxe*  as  part  of  MINCs  sdiing 
ejq^enses.  However,  we  view  that 
pmlion  of  other  taxes  diat  is  a  peiiatty 
and  fee  for  IncQipoMtian  in  1979  as  an 
otganiiatinnal  expense.  Because 
oiganizational  ejqpenae*  are  amorttaed 
over  a  five  year  period,  dii*  portion  of 
other  taxes  woold  have  been  expensed 
prior  to  die  period  of  investigation  smd. 
duis.  would  have  no  effect  on  die 
current  costs. 

Comment  17:  Petitioners  state  diat 
best  information  available  abmild  be 
used  hi  estimating  Mglit  eiqienses  from 
MINC  to  its  outside  tinner  on  flidterial 
tinned  in  the  United  States  because 
neither  MINC  nor  die  verification  report 
indicate  who  incuts  sadi  freight  diaiges. 
In  this  instance,  petitioners  state  that 
die  best  information  available  is  the 
freight  cost  reported  by  KfiNC  on  its  ESP 
sales  transactions. 

The  respondent  states  that  this 
material  was  tranqwrted  by  MINC 
truck.  The  cost  of  MINCs  trucking 
department  was  treated  as  an  overhead 
cost  and.  in  ealculati^  MINCs 
distribution  eiqiense.  was  allocated  over 
all  brass  dellvoed  to  customers  by 
MINC  truck. 

DOC  PoBition:  We  apee  widi  die 
respondent  We  verified  that  all  brass 
delivered  by  KONC  tnidc  (indodiiv  that 
sent  to  the  outside  tinner)  was  used  in 
deriving  MINCs  distributioo  expenses. 

Comment  J&-  Petitioners  state  that 
MN's  reported  jwofit  caHoilation  <m 
further  maniifoctttring  should  be  rejected 
for  die  final  deteimiaation  because  the 
basis  for  this  calculation  was  a  transfer 
price  between  related  parties. 

DOC  Poeitiim:  MN  has  not  establidied 
diat  the  tawiafer  price  between  MN  and 
MINC  is  an  arm's  lengdi  price. 
Accordingly,  we  have  derived  a 
methodology  for  aUocating  the  total 
profit  on  forther  manoiactured  sales  to 
that  portion  of  die  profit  represented  by 
the  value  added  in  the  United  States. 

Continuaticm  of  Suspenston  of 
Liqiddatfon 

In  accordance  with  sections  733(d) 
and  735(c)  of  the  Act  we  are  directing 
the  U.S.  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
brass  sheet  and  strip  from  Tlie 


Netherlands  that  are  entered  or 
withdrawn  bam  warehone,  for 
consunqition.  on  or  after  February  8, 
1988,  the  date4>f  puUication  of  oiir 
preUmhMty  determination.  The  U.S. 
GnstooM  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  die 
esthnatad  amounts  by  which  die  foreign 
market  vilue  of  brass  sheet  and  strip 
from  Hw  Nedierimds  exceeds  the 
United  Slates  price  as  diown  below. 
TUs  suspension  of  Uqmdation  will 
remain  fas  effed  until  furdier  notice.  The 
weighted-avarage  maigin*  are  as 
foUowK 
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This  continuation  of  suspension  of 
liquidation  covers  imports  of  brass  sheet 
and  strip  meetiog  the  definition  outlined 
in  die  "Scope  of  Investigation"  section 
of  this  notice. 

ITC  Notification  | 

In  accordance  with  section  735(d)  of 
the  Act  we  have  notified  die  ITC  of  our 
determination.  If  die  ITC  detennines 
that  materia  injury,  or  threat  of  material 
injury,  does  not  exist  this  proceeding 
will  be  terminated  and  all  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 
cancelled.  However,  if  die  ITC 
detennines  that  such  injury  does  exist 
the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  offices  to  assess  an 
antidumping  duty  on  Inass  sheet  and 
strip  fitim  the  Netherlands  entered,  or 
wididrawn  from  warehouse,  for 
consumption  after  the  suspension  of 
liquidation,  equal  to  the  amount  by 
which  the  foreign  market  value  exceeds 
U.S.  price 

This  determination  is  published 
pursuant  to  section  735(d)  of  die  Act  (19 
U.S.C,  1673d(d)). 

June  16.1986. 
Joaeph  A.  Tl|isliliii. 

Acting  Assistant  Secretaty  for  Import 

Administration. 

(FR  Doc.  88-13064  Filed  »-21-8B;  8:45  am] 

smma  CODE  3610-as-M 


PrMkfwit's  Export  Coundl  Execulivn 
Committee;  Clotad  Maeting 

A  meeting  of  the  President's  Export 
Council  Executive  Committee  will  be 
held  July  6, 1988,  at  The  Union  Leslie 
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Club.  38  East  37th  Street.  New  York.  The 
Council's  purpose  is  to  advise  the 
President  on  matters  relating  to  U.S. 
export  trade. 

Executive  Committee  Meeting- 
Closed  Session:  5:50  p.ni.-6:30  p.in. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356,  dealing 
with  GATT  negotiations,  relations  with 
our  trading  partners,  trade  negotiating 
strategies,  and  other  classified  issues. 

A  Notice  of  Determination  to  close 
meetings  or  portions  of  meetings  of  the 
Council  to  the  public  on  the  basis  of  5 
U.S.C.  552b(c)(l)  has  been  approved  in 
accordance  with  the  Federal  Advisory 
Committee  Act.  A  copy  of  the  notice  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce,  (202) 
377-4217. 

For  further  information  or  copies  of 
the  minutes,  contact  Annette  Richard 
(202)  377-1125. 

Date:  June  15. 198& 
Henry  P.  MisisGO. 

Director.  Office  of  Planning  and  Coordination. 
(FR  Doc.  88-14011;  Filed  6-21-88;  8:45  am] 

BlUlNa  CODE  161»«IMI 

National  Oywiic  and  Atmospheric 
Administration 

Pacific  Coast  Groundflsti  Fishtry 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  experimental  fishing 
application  and  request  for  comment. 
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:  This  notice  acknowledges 
receipt  of  an  application  on  behalf  of 
three  vessels  requesting  experimental 
fishing  permits  (EFPs)  and  announces  a 
pubUc  comment  period  as  required  in 
the  regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP).  The  applicants  propose  to 
delay  sorting  mid-water  trawl  catches  of 
Pacific  whiting  and  disposing  of  species 
prohibited  in  trawl  catches  until  the 
catches  are  delivered  to  a  dockside 
facility.  An  EFP  allows  a  fishing  practice 
that  otherwise  would  be  prohibited  by 
Federal  regulations. 
DATE  Comments  on  tiie  application 
must  be  received  by  July  22, 1988. 
Aooness:  EC.  FuUerton,  Director, 
Southwest  Region.  National  Marine 
Fisheries  Service.  300  Ferry  Street. 
Terminal  Island,  CA  90731. 

FON  RMTMBI  WFOHMATMN  contact: 

Svein  Fougner  (Chief,  Fisheries 
Management  and  Analysis  Branch).  213- 
514-6660. 

SUPPUMENTARV  HtFOfiMATION:  The  FMP 

is  implemented  by  regulations  appearing 


at  50  CFR  Part  663.  The  FMP  specifies  at 
5  663.10  that  EFPs  may  be  issued  to 
authorize  fishing  which  otherwise  would 
be  prohibited. 

An  application  has  beenteceived  for 
EFPs  to  allow  three  mid-water  trawl 
vessels  to  delay  sorting  and  discarding 
prohibited  species  from  their  catch 
directed  on  Pacific  whiting.  By  delaying 
sorting  until  delievery  of  the  fish  to  port, 
the  applicant  expects  to  shorten  the  time 
before  the  whiting  on  the  vessel  is 
placed  in  refrigerated  seawater.  Rapid 
refrigeration  is  necessary  to  maintain 
product  quality  because  Pacific  whiting 
deteriorate  rapidly  after  death. 

The  regulations  at  1 663.7(1)  prohibit 
the  retention  of  any  species  oifsalmonid 
caught  in  trawl  nets,  among  other  types 
of  gear.  The  normal  practice  of 
groundfish  trawl  vessels  is  to  sort  the 
catch  from  each  tow  before  storing  the 
groundfish  in  the  hold.  Species  and  sizes 
of  fish  that  are  not  marketable  are 
discarded  during  this  sorting.  Prohibited 
species  also  are  returned  to  the  sea 
during  this  sorting,  although  most  if  not 
all  are  dead  at  this  time.  Any  salmonid 
taken  in  a  trawl  and  placed  in  the  hold 
(not  returned  to  the  sea  immediately)  is 
considered  to  be  retained  in  violation  of 
§  663.7(1). 

Domestic  vessels  that  deliver  whiting 
to  foreign-flag  processing  vessels  (joint 
ventures)  are  not  affected  by  this 
prohibition  On  retention  of  salmonids 
because  the  catch  is  not  brought  on 
board  the  fishing  vessel.  Instead,  the 
codend  of  the  trawl  net  is  taken  directly 
on  board  the  processing  vessel,  which  is 
responsible  for  sorting  the  fish  on  die 
dedc  and  discarding  any  prohibited 
species. 

llie  incidence  of  salmon  caught  by 
U.S.  mid-water  trawlers  fishing  for 
Pacific  whiting  and  delivered  to  foreign 
processing  vessels  has  been  monitored 
carefully.  During  the  1987  season,  it  was 
reported  that  joint  ventures  discarded 
8.531  sabnon  while  catching  106,800 
metric  tons  of  whiting.  This  incidental 
take  of  0.08  sahnon  per  metric  ton  of 
whiting  will  vary  seasonally  and 
geographically,  but  represents  the  best 
documented  information  available  on 
incidental  take  of  sahnon  in  this  fishery. 
It  should  be  noted  that  1987  was  a  year 
of  relatively  high  sabnon  abundance 
along  most  of  the  coast 

The  apiriication  for  the  three  vessels 
currently  being  considered  is 
summarized  below  and  is  available  for 
public  review  at  the  Regional  Director's 
office  during  the  public  comment  period 
(see  ADOMSS).  Copies  of  the 
applications  have  been  sent  to  the  U.S. 
Coast  Guard  and  the  fishery 
management  agencies  of  Oregon. 
Washington,  California,  and  Idaho  along 


with  information  on  current  utilization,  a 
citationof  the  regulation  prohlbituig  the 
activity,  and  relevant  biological 
information.  The  Pacific  Fishery 
Management  Council  will  discuss  this 
application  at  its  July  12-14, 1968, 
meeting  at  the  Red  Lion  Inn— Columbia 
River,  1401 N.  Hayden  Island  Drive, 
Portland,  Oregon.  The  decision  to  grant 
or  deny  the  EPP»  will  be  based  on  the 
infoimation  in  the  application,  the 
willingness  of  die  applicants  to  comply 
with  the  conditions  of  the  EFPs, 
information  provided  at  the  July  Council 
meeting,  and  comments  received  during 
the  public  comment  period  as  well  as 
the  criteria  specified  in  |  e63.10(c)(3). 

(1)  Purpose  and  Significance.  ITie 
purpose  of  this  experiment  is  to  ' 
demonstrate  that  the  quality  of  Pacific 
whiting  improves  when  refrigeration  is 
not  delayed  due  to  sorting  each  tow  on 
board  the  vessel  to  discard  prohibited 
species.  The  appUcants  have  stated  that 
one  impediment  to  further  development 
of  a  wholly  domestic  whiting  fishery  is 
that  the  flesh  deteriorates  rapidly  after 
death.  It  is  important  that  vessels  make 
short  tows  and  refrigerate  the  catch  with 
minimum  delay.  If  the  catch  must  be 
sorted  on  deck  to  remove  any  incidental 
catch  of  salmon,  whiting  quality  will 
suffer  from  excess  handling  and  delayed 
refrigeration.  Poor  quality  seriously 
impairs  product  acceptabOity  in  die 
market  and  may  account  for  the 
relatively  small  amount  of  fish 
processed  in  shoreside  facilities.  The 
landings  will  provide  samples  of  whiting 
which  can  be  analyzed  for  quality 
differences,  and  the  experiment  will 
provide  information  for  comparing  the 
costs  and  benefits  of  at-sea  sorting  and 
dockside  sorting.  This  information  will 
be  usefiil  in  considering  possible 
amendments  to  the  FMP. 

(2)  Vessels.  The  applicant  has 
requested  an  EFP  for  each  of  three 
vessels,  ranging  from  72  to  120  feel  in 
lengUi,  from  670  to  134  net  tons,  and 
from  95  to  196  gross  tons.  All  vessels  are 
currenUy  registered  in  "alifomia  and 
are  homeported  at  Eureka,  GaUfomia. 

(3)  Species.  The  vessels  will  taiget  on 
Pacific  whiting  and  plan  to  take 
approximately  3,000  mt  in  1968.  They 
expect  incidental  catches  of  salmon  and 
rockfish.  They  anticipate  catching,  on 
average,  less  than  one  salmon  per  10  mt 
of  whiting,  based  on  the  experience  of 
the  joint  venture  operations  as  well  as 
their  own  experience  in  recent  years. 
The  whiting  catch  would  be  sold  to  a 
local,  shore-based  processor.  Incidental- 
catches  of  rockfish  would  be  sold  to 
local  processors  as  well,  subject  to  any 
existing  trip  limits.  Incidentally  caught 
salmon  would  be  sorted  from  die  catch 
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by  the  proceis^  and  wodd  be  tamed 
over  to  enforcement  agents.  Confiscated 
salmon  could  be  sold  by  the 
enforcement' agency  or  could  be  donated 
to  charitable  piganizations. 

(4)  Time.  Ttie  operation  would  take 
place  from  t)ib  time  of  recipt  of  the  EFPs 
(likely  in  AugostMf  the  EPPS  are  granted) 
throi^  October. 

(5)  Gear.  B«di  vessel  fish  principally 
within  a  60-«tiIe  radios  of  the  entrance 
to  Humboldt  Bay.  Califomia. 

(6)  Gear.  Aich  vessel  would  use  a 
mid-water  n^i>e  trawl  with  a  minimum 
mesh  size  o^  three  inches  in  the  codend, 
which  is  legf  f  gear  for  this  specifes 
under  the  cuk^nt  regulations. 

(16U.S.Cl8oiile«.«e9.) 
Dated:  lane  16, 1968. 
RichaidH.! 
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Director  of  O^ 
ondManaget 
Service. 
[FRDoc.86-lt 
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Filed  6-21-48;  8:45  am] 


National  Marine  Flghwlw  Servfee; 
Marine  Mamihais:  issuance  of  Permit; 
Doipliin  Biology  Researdi  Associates 
(P3i»A)       I 

On  April  19. 1988,  Notice  was 
published  in  the  Csderal  Registar  (53  FR 
12802)  that  an  application  had  been  filed 
with  the  Natt0nal  Marine  Fisheries 
Service  by  tl  t4  Dolphin  Biology  Research 
Associates  tyra  Scientific  Research 
Permit  to  tal^  Atlantic  bottlenose 
dolphins  by  lotential  harassment. 

Notice  is  Hereby  given  that  on  June  14. 
1988.  the  National  Marine  Fisheries 
Service  issued  a  Scientific  Research 
Permit  as  authorized  by  the  provisions 
of  the  MarHie  Mammal  Protection  Act  of 
1972  (16  U.SX;.  1361-1407).  to  Dr. 
Randall  S.  W^  Dolphin  Biology 
Research  AslBlociates  subject  to  certain    . 
conditions  s^t  forth  therein. 

The  Permit  |is  available  for  review  in 
the  following  joffices:  Office  of  Protected 
Resources  a£tl  Habitat  Programs, 
National  Marine  Fisheries  Service.  1825 
Connecticut  Ave.,  Suite  605, 
Washington,!  t^'  ^^ 

Director,  National  Marine  Fisheries 
Service.  Soui^east  Region,  9450  Koger 
Boulevard,  Sjt;  Petersbuig,  Florida  33702. 

Date:  June  1«;  198a 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 

Habitat  Programs. 

[FR  Doc.  88-14055  Filed  6-21-88: 8:45  am] 
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COHMISSiONON  MERCIMNr  MARME 
AND  DEFENSE 

upm  MBcuiiy 

summary:  The  Commission  on 
Merchant  Marine  and  Defense  was 
established  t>yPi^L.M-52S  (as     i 
amended^  and  the  Commiasion  was 
constituted  in  December  1986.  The 
Commission'a  mandate  is  to  study  and 
report  on  problems  relating  to 
transportatioB  of  caigo  and  personal 
iat  national  defense  purposes  in  time  of 
war  or  national  emergency,  the 
capability  of  the  Merdbant  Marine  to 
meet  the  need  for  such  transportation, 
and  the  adequacy  of  the  shipbuilding 
mobilization  base  to  support  naval  and 
merchant  ship  construction.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  Pub.  L  92-463.  as 
amended,  the  Commission  announces 
the  following  meeting: 

Date  and  Time:  Monday,  July  18, 1988; 
Beginning  2:00  p.m. 

Place:  Center  for  Naval  Analyses 
auditorium.  First  Floor.  4401  Ford 
Avenue,  Alexandria,  Virginia. 

Type  of  Meeting:  Open. 

Contact  Person:  Allan  W.  Cameron, 
Executive  Director.  Commission  on 
Merchant  Marine  .and  Defense,  Suite 
520, 4401  Ford  Avenue,  Alexandria, 
Virginia  22302-0266,  Telephone  (202) 
756-0411. 

Purpose  of  Meeting:  To  receive  and 
consider  statements  on  the  subject  of 
"Maintaining.  Modernizing,  cmd 
Strengthening  die  Shipbuilding,  Ship 
Repair,  and  Shipyard  Siqtplier  Industrial 
Base."  to  include  consideration  of  ways 
to  facilitate  or  promote  construction  and 
reftair  of  commercial  ships  in  United 
States  shipyards,  issues  of  shipyard 
costs  and  efficiency,  foreign  shipyard 
subsidies  and  practices.  shii^Miilding 
and  repair  industrial  base  matters,  and 
related  issues.  Individuals  or 
organizations  desiring  to  present  oral 
testimony  must  notify  the  Executive 
Director  in  writing  by  July  8. 1988,  and 
must  provide  40  copies  of  written 
testimony  no  later  than  July  IS. 
Witnesses  will  be  allowed  a  maximum 
of  15  minutes  to  summarize  their  written 
testimony,  may  be  included  on  panels, 
and  may  be  asked  to  respond  to 
questions  from  the  Commissioners. 
Questions  about  the  nature  and  content 
of  testimony,  scheduling,  due  dates,  and 
related  matters  should  be  directed  to 
Mr.  Mark  D.  Schaeffer  of  the 
Conunission's  staff. 
SUPPLEMENTARY  INFORMATION:  Other 
interested  persons  are  invited  to  submit 
written  statements  about  the  merchant 
marine  and  the  shipping  required  to 
implement  United  States  defense  policy. 


Written  statements  should  be  received 
by  the  close  of  business  on  |uly  13. 1968. 
ML  written  submissions  vnSL  be  made 
available  for  inspection  by  hiterested 
parties,  and  may  be  published  as  part  of 
the  Commission's  proceedings.  All 
submissions  should  be  addressed  to  the 
Executive  Director  at  the  Commission's 
office  in  Alexandria.  Virginia. 
Allan  W.  Camanm. 

Executive  Director,  Coaum'ssioa  on  Merchant 
MariM  and  Defeiue. 
[FR  Doc  aS-14105  Filed  6-»-88: 8:45  un] 


Opsn  Meelin0 


f:  The  Commission  on 
Merchant  Marine  and  Defense  was 
established  by  Pub.  L  98-525  (as 
amended),  and  the  Commission  was 
constituted  in  December  1986.  The 
Commission's  mandate  is  to  study  and 
report  on  problems  relating  to 
transportation  of  cargo  and  personnel 
for  national  defense  purposes  in  time  of 
war  or  national  emergency,  the 
capability  of  the  Merchant  Mariner  to 
meet  the  need  for  such  transportation, 
and  the  adequacy  of  the  shipbuilding 
mobilization  base  to  support  naval  and 
merchant  ship  constnictioik  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  Pub.  L  92-463,  as 
amended,  the  Commission  announces 
the  following  meeting: 

Date  and  Time:  Wednesday,  July  20, 
1968;  Begimiing  90)  a  on. 

Phce:  Center  for  Naval  Analyses 
auditorium.  First  Floor,  4401  Ford 
Avenue,  Alexandria,  Virginia. 

Type  of  Meeting:  Open. 

Contact  Person:  Allan  W.  Cameron, 
Executive  Director,  Commission  on 
Merchant  Marine  and  Defense.  Suite 
520, 4401  Ford  Avemie,  Alexandria, 
Virginia  22302-0268,  Telephone  (202) 
756-0411. 

Purpose  of  Meeting:  To  receive  and 
consider  statements  on  the  subject  of 
"Providing  Caigo  and  Access  to  Cargo 
for  the  United  States  Merchant  Marine," 
to  include  consideration  of  such  topics 
as  cargo  reservation  programs,  both 
current  and  proposed;  government 
sealift  procurement  policies;  efforts  to 
expand  United  States  foreign  trade: 
policies  or  legislation  desi^ied  to  seek  a 
"level  playing  field"  in  international 
trade  and  maritime  matters;  the 
UNCTAD  liner  code;  offshore  ship 
registries;  and  related  issues. 
Individuals  or  organizations  desiring  to 
present  oral  testimony  must  notify  the 
Executive  Director  in  writing  by  July  8, 
1988,  and  must  provide  4Q  copies  of 
written  testimony  no  later  than  July  15. 
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Witnesses  will  be  allowed  a  maximum 
of  15  minutes  to  summarize  their  written 
testimony,  may  be  included  on  panels, 
and  may  be  asked  to  respond  to 
questions  from  the  Commissioners. 
Questions  about  the  nature  and  ccmtent 
of  testimony,  scheduling,  due  dates,  and 
related  matters  should  be  directed  to 
Lieutenant  Ck)lonel  Ky  L  Thompson, 
USMC,  of  the  Commission's  staff. 

SUPPUMENTARY  INFOMIATKW:  Other 
interested  persons  are  invited  to  submit 
written  statements  about  the  merchant 
marine  and  the  shipping  required  to 
implement  United  States  defense  policy. 
Written  Statements  should  be  received 
by  the  close  of  business  on  July  15, 1988. 
All  written  submissions  will  be  made 
available  for  inspection  by  interested 
parties,  and  may  be  published  as  part  of 
the  Commission's  proceedings.  All 
submissions  should  be  addressed  to  the 
Executive  Director  at  the  Commission's 
office  in  Alexandria,  Virginia. 
Allan  W.  CaBMCOO, 

Executive  Director,  Commission  on  Merchant 
Marine  and  Defense. 
[FR  Doc.  88-14106  Filed  6-21-68: 8:45  am] 
MLUNa  CODE  ano-oi-M 


DEPARTMENT  OF  DEFENSE 

OffiM  Of  the  Secretary 

Renewal  of  Navy  Healtti  Care  Advieory 
Committee 

ACTKMi:  Renewal  of  the  Secretary  of  the 
Navy  Health  Care  Advisory  Committee. 

summary:  Under  the  provisions  of  Pub. 
L  92-463,  "Federal  Advisory  Conunittee 
Act."  notice  is  hereby  given  that  the 
Secretary  of  the  Navy  Health  Care 
Advisory  Committee  has  been  found  to 
be  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
on  the  Department  of  Defense  by  law 
and  has  been  renewed  effective  June  17, 

igea 

This  Committee  serves  the  Secretary 
of  the  Navy  and  other  Navy  officials  by 
providing  an  external,  independent 
source  of  expert  knowledge,  experience, 
and  judgment  in  health  care 
management  and  administration.  The 
Committee  will  explore  and  recommend 
alternatives  for  the  improvement  of 
policy  implementation,  health  care 
planning,  and  resource  allocation. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

June  17. 198& 

.  [FR  Doc.  88-14081  Filed  6-21-88: 8:45  am] 

MUJNCS  COM  M10-01-II 


Commleelonon  Base  Realignment  and 
Closure;  Meeting 

action:  Notice  of  Business  Meeting  and 
Public  Hearing. 

summary:  The  Defense  Secretary's 
Commission  on  Base  Realignment  and 
Closure  will  hold  a  business  meeting  at 
9:00  a.m..  July  7, 1988  in  the  Dirksen 
Senate  OfTice  Building,  Room  62a  This 
will  immediately  be  followed  by  a 
hearing  to  take  public  testimony  on  the 
socio-economic  impacts  of  realignments 
and  closures  and  community  support 
issues. 

FOR  FURTHER  INFORMATION:  Please 
contact:  Russel  Milnes,  (202)  653-0180, 
address:  Defense  Secretary's 
Commission  on  Base  Realignment  and 
Closure,  1825  K  Street,  NW,  Suite  310, 
Washington,  DC,  20006. 
Unda  M.  Bynum. 

Alternate  (^D  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
June  17. 1988. 

[FR  Doc.  88-14062  Filed  6-21-88;  8:45  am] 

aiUJNQ  cow  MW-OI-M 


Education  Benefits  Board  of  Actuaries 

agency:  Department  of  Defense 
Education  Benefits  Board  of  Actuaries. 

ACTION:  Notice  of  meeting. 


;  A  meeting  of  the  Board  has 
been  scheduled  to  execute  the 
provisions  of  Chapter  101,  title  10, 
United  States  Code  flO  U.S.C.  2006(e)  et 
seq.).  The  Board  shall  review  DoD 
actuarial  methods  and  assumptions  to 
be  used  in  the  valuation  of  the  Gl  Bill 
and  determine  per  capita  normal  costs 
to  be  implemented  by  DoD  in  FY  89. 
Persons  desiring  to  attend  the  DoD 
Education  Board  of  Actuaries  meeting 
must  notify  Ms.  Dorothy  Hemby  at  686- 
6336  by  August  19. 1988.  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act. 

date:  August  26. 1988, 9:00  a.m.  to  1:00 
p.m. 

ADDRESS:  Room  1E801  (#7).  the 
Pentagon  (River  Entrance). 

FOR  FURTHER  INFORMATION  CONTACT: 

Toni  Hustead,  Chief  Actuary,  DoD 
Office  of  the  Actuary,  4th  Floor,  1600 
Wilson  Boulevard.  Arlington,  Virginia 
22209-2593,  (202)  686-5869. 

L.M.  Bynum, 

Alternate  OSD  Federal  Roister  Liaison 

Officer,  Department  of  Defense. 

June  17, 1988. 

[FR  Doc.  88-14003  Filed  6-21-88: 8:45  am] 

MLUNa  CODE  M1041-M 


Retirement  Board  of  Actuaries 

agency:  Department  of  Defense 
Retirement  Board  of  Actuaries. 
action:  Notice  of  meeting. 

summary:  a  meeting  of  the  Board  has 
been  scheduled  to  execute  the 
provisions  of  chapter  74,  title  10,  United 
States  Code  (10  U.S.  1461  et.  seq.)rThe 
Board  shall:  (1)  Review  the  September 

30. 1987  valuation  results;  (2)  determine 
actuarial  assumptions  for  the  September 

30. 1988  valuation;  and  (3)  authorize  the 
October  1, 1988  unfunded  liability 
payment.  Persons  desiring  to  attend  the 
DoD  Retirement  Board  of  Actuaries 
meeting  must  notify  Ms.  Dorothy  Hemby 
at  (202)  696-6336  by  August  19, 1988. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 
date:  August  25, 1988, 1:30  p.m.  to  5:00 
p.m.. 

address:  Room  1E801  ( #  7),  the 
Pentagon  (River  Entrance). 

FOR  FURTHER  INFORMATION  CONTACT. 

Toni  Hustead,  Chief  Actuary,  DoD 

Office  of  the  Actuary,  4th  Floor,  1600 

Wilson  Boulevard,  Arlington,  Virginia 

22209-2593,  (202)  686-5869. 

L.M.  Bynum. 

Liaison  Officer. 

June  17, 19ea 

[FR  Doc.  88-14004  Filed  6-21-88: 8:45  am] 

BILLINa  COM  MtOmi-M 


Defense  Intelligence  Agency. 

Membership  of  the  DIA  Performance 
Review  Committee 

agency:  Defense  Intelligence  Agency. 

(DoD). 

action:  Notice  of  membership  of  the 

DIA  Performance  Review  Conunittee 

(PRC). 

summary:  This  notice  announces  the 
appointment  of  the  PRC  of  the  Defense 
Intelligence  Agency.  The  PRC's 
jurisdiction  includes  the  entire  Defense 
Intelligence  Senior  Executive  Service 
(DISES).  Publication  of  rec  membership 
is  required  by  10  U.S:a  1601(a)(4). 

The  PRC  provides  fair  and  impartial 
review  of  Defense  Intelligence  Senior . 
Executive  performance  appraisals  and 
makes  recommendations  regarding 
performance  and  performance  awards 
to  the  Director,  Defense  Intelligence 
Agency. 
^FFECnvE  date:  July  1. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  T.  Curriden,  Human 
Resources  Manager,  Policy  and 
Programs  Division;  Directorate  for 
Human  Resources,  Defense  Intelligence 


Agency,  Vyishington.  DC  20340,  (202) 
373-2685.    ' 

Primary  N^i™'**'*'' 

Mr.  Gordoiri  F.  Negus,  Executive  Director 

(Chairmgn) 
Maj.  Gen.  Rrank  B.  Horton  III,  USAF, 

Deputy  tJirector  for  Foreign 

Intelligence 
MG  Chari^i  F.  Scanlon.  USA,  Deputy 

Director  lor  Attaches  and  Operations 
BG  Henry  P.  Drewfs,  USA.  Assistant 

Deputy  Director  for  Estimates 
Mr.  A.  Deais  Clift,  Deputy  Director  for 

External  Relations 
Mr.  Joseph  V.  Heller,  Vice  Deputy 

Director  for  Operations.  Plans,  and 

Training 
Mr.  Michaiel  F.  Munson.  Deputy  Director 

for  Resources 

Alternate  ^embers 

Brig.  Gen.]l|Valter  C.  Hersman,  Assistant 

Deputy  tUrector  for  Command 

Support  iftnd  nans 
Dr.  Wynfiid  Joshua.  Defense 

Intelligehce  OfRcer  for  European  and 

Soviet  Fjcilitical/Military  Affairs 
Mr.  Charted  W.  Roades.  Vice  Deputy 

Director  for  Attaches  and  Operations 
Mr.  Stevei^  T.  Schanzer,  Deputy  Director 

for  Information  Systems 
Mr.  Richan)  B.  Walker.  Assistant 

Deputy  (Xrector  for  OoDUS 

Management 
L.M.  Bynunt,; 

Alternate  OJSD  Federal  Register  Liaison 

Officer,  DeMrtment  of  Defense. 

June  16, 198^ 

[FR  Doc.  a»il4005  Filed  6-21-^;  8:45  am] 

MIXING  CODE  MIO-OI-M 


DEPARTntNT  OF  ENERGY 

Office  of  Environment,  Safety  and 
Heaitli 

Innovative  Control  Teclinology 
Advaiory  Panel;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  i$  Stat.  770).  notice  is  hereby 
givep  of  the  following  meeting: 

Name:  Commercialization  Incentives 
Subcommittee  of  the  Innovative  Control 
Technology:  Advisoiy  Panel. 

Date  and  Time:  July  12, 198a— 1:00 
p.m.-4:00  a.ta. 

Place:  Madison  Hotel,  15th  &  M 
Streets,  N^.,  Washington,  DC  20005, 
Mount  Veinon  A  Room. 

Contact\9andy  Guill,  Department  of 
Energy,  EnKtironment,  Safety  and  Health 
(EH-22),  lOOO  Independence  Avenue, 
SW..  Washtfigton.  DC  20585.  Telephone 
202/586-46^. 

Purpose  t  f  The  Parent  Board:  To 
advise  the  !  ecretary  of  Eneigy  and 


provide  recommendations  concerning 
innovative  control  technologies  that  will 
broaden  cost-effective  and  efficient 
options  for  controlling  precursor 
emissions  associated  with  acid  I 

deposition. 

Purpose  of  Panel:  The  1 

Commercialization  Incentives 
Subcommittee  is  a  subgroup  of  ICTAP 
and  reports  to  the  parent  board.  This 
study  will  provide  advice  and 
recommendations  to  the  Secretary  on 
actions  States  could  take  to  provide 
incentives  for  the  demonstration  and 
deployment  of  advised  clean  coal 
technologies. 

Tentative  Agenda:  \ 

1:00  Discussion  and  Presentations 

Regarding  Issues  Associated  with  the 

State  Preference  Issue 
3:50  PubUc  Comment  (10  minute  rule) 
4.-00  Adjourn. 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Panel  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Sandy 
Guill  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes  of  The  Meeting:  Available  for 
public  review  and  copying  at  the 
Freedom  of  Information  Public  Reading 
Room.  IE-190.  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC.  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  June  16, 1968. 
|.  Robert  Franklin, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  88-14108  Filed  6-21-88;  8:45  am] 

MLUNQ  CODE  64$0-01-«l 

Office  of  Innovative  Control 
Technology  Adviaory  Panel;  Open 
IWeetIng 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463. 86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Innovative  Control  Technology 
Advisory  Panel. 

Date  and  Time:  July  13. 1988—9:00 
a.m.-4:00  p.m. 

Place:  Madison  Hotel.  15th  &  M 
Streets  NW..  Washington.  DC  20005, 
Dolly  Madison  Room. 

Contact-  Sandy  Guill.  Department  of 
Energy.  Environment,  Safety  and  Health 


(EH-22),  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  Telephone: 
202/586-4628. 

Purpose  of  the  Panel:  To  advise  the 
Secretary  of  Energy  on  how  to  best 
achieve  DOE's  expanded  innovative 
clean  coal  technologies  program's 
objectives  of  reducing  costs  and 
improving  efficiency  by  expanding 
emissions  control  options  beyond  those 
now  available. 

Tentative  Agenda:  Briefings  and 
discussions  of: 

•  DOE  Clean  Coal  Solicitation 

•  Working  Group  on  "Technology 
Status  Review  and  Evaluation" 

•  Working  Group  on  "Incentives  for  the 
Demonstration  and  Deployment  of 
Clean  Coal  Technologies" 

•  Public  Comment  (10  minute  rule) 
Public  Participation:  The  meeting  is 

open  to  the  public.  Written  statements 
may  be  filed  with  the  Panel  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Sandy  Guill  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  IE- 
190,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC,  on  June  16, 1988. 

|.  Robert  FrankUn, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  88-14107  Filed  6-21-88;  8:45  am] 

BILUIM  OOOE  a4ao-oi-M 


Economic  Regulatory  Adminlatration 

Final  Consent  Order  with  Dorchester 
Maater  Limited  Partnerahip,  et  al. 

agency:  Economic  Regulatory 
Administration,  DOE, 

ACTION:  Final  action  on  proposed 
consent  order.. 

SUMMART.  The  Economic  Regulatory 
Administration  (ERA)  has  determined 
that  a  proposed  Consent  Order  between 
the  Department  of  Enei:gy  (DOE)  and 
Dorchester  Master  Limited  Partnership 
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(DMLP).  successor  by  purchase  of  assets 
to  Dorchester  Gas  Corporation 
(Dorchester);  Damson  Oil  Corporation 
(Damson);  and  Doram  Energy,  Inc. 
(Doram),  shali  be  made  final  as 
proposed.  This  Consent  Order  resolves 
matters  relating  to  compHance  by  DMLP, 
Dorchester,  Damson  and  Doram  with  the 
federal  petroleum  price  and  allocation 
regulations  administered  and  enforced 
by  DOE  during  the  period  August  19, 
1973  through  January  27, 1981.  The 
Consent  Ghrder  requires  DMLP  and  its 
general  partner,  Doram,  to  pay  the 
minimum  sum  of  $11  million  plus 
interest  as  well  as  an  additional 
contingent  amount  of  $54  million  based 
on  specific  percentages  of  DMLPs 
annual  adjusted  net  income  for  the  next 
seven  years.  Persons  claiming  to  have 
been  harmed  by  the  alleged  overcharges 
will  be  able  to  present  their  claims  for 
refunds  in  an  administrative  claims 
proceeding  before  the  Office  of  Hearings 
and  Appeals  (OHA).  The  decision  to 
make  the  DMLP  and  Doram  Consent 
Order  final  was  made  after  a  fuU  review 
of  written  comments  from  the  public. 
FOR  RMTHER  MFORMATION  CONTACT: 
Economic  Regulatory  Administration, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-8900. 
SUPPLBiBITAIIY  INFORMATKW: 

I.  Introduction 

II.  Conunents  Received 

III.  Analysis  of  Comment 

IV.  Decision 

Llntroductioo 

On  April  18, 1988,  ERA  issued  a 
Notice  announcing  a  proposed  Consent 
Order  between  DOE  and  Dorchester 
Master  Limited  Partnership  (DMLP), 
successor  in  interest  to  Dorchester  Gas 
Corporation  (Dorchester),  and  Damson 
Oil  Corporation  (Damson),  the  general 
partner  of  DMLP,  which  would  resolve 
matters  relating  to  compliance  with  the 
federal  petroleum  price  and  allocation 
regulations  during  the  period  August  19, 
1973  through  January  27, 1981.  The 
proposed  Consent  Order,  which  requires 
DMLP  and  Doram  to  pay  DOE  $11 
million  plus  interest  as  well  as  an 
additional  contingent  amount  of  $54 
million  baaed  on  specific  percentages  of 
DMLFs  annual  adjusted  net  income  for 
the  next  seven  years  is  for  the 
settlement  of  DMLFs  and  Doram's 
potential  liability  for  $54.2  million  in 
alleged  overcharges  excluding  interest. 
The  April  18  Notice  described  the  bases 
for  ERA'S  preliminary  view  that  the 
settlement  was  favorable  to  the 
government  and  in  the  public  interest. 
The  Federal  Register  notice  solicited 
written  comments  from  the  public 
relating  to  the  adequacy  of  the  terms 


and  conditions  of  the  settlement  and 
whether  the  settlement  should  be  made 
final. 

II.  Comments  Recdved 

One  written  comment  was  received 
after  the  30-day  written  comment  period 
had  expired,  lite  codmient,  which  was 
on  behalf  of  the  State  of  California,  was 
considered  in  determining  whether  to 
make  the  proposed  Consent  Order  with 
DMLP  and  Doram  final. 

m.  Analysis  of  Comment 

The  April  18  Notice  solicited  written 
comments  to  enable  the  ERA  to  receive 
information  from  the  public  relevant  to 
the  decision  as  to  whether  the  proposed 
Consent  Order  should  be  finalized  as 
proposed,  modified  or  rejected.  To 
ensure  public  understanding  of  the 
bases  for  the  proposed  settlement  the 
April  18  Notice  provided  information 
regarding  DMLFs  and  Doram's  possible 
liability,  and  the  considerations  that 
went  into  the  government's  preliminary 
agreement  to  the  proposed  terms. 

ERA  received  one  written  comment 
that  arrived  after  the  written  comment 
period  had  closed.  Nevertheless,  it  was 
considered  in  making  the  decision  as  to 
whether  the  proposed  Consent  Order 
should  be  made  final.  The  one  comment 
received  urged  that  a  distribution  of 
settlement  proceeds  should  be  the 
subject  of  a  proceeding  pursuant  to  10 
CFR  Part  205.  Subpart  V  (Subpart  VJ. 
The  distribution  of  settlement  proceeds 
will  be  made  pursuant  to  the  final 
Stripper  Well  Settlement  Agreement  in 
In  re:  The  DepL  ofEneigy  Stripper  Well 
Exemption  Litigation.  MD.L  378  (D. 
Kan.),  and  the  DOE  Modified 
Restitutionary  Policy  (51  F.R.  27899,  Aug. 
4, 1986),  which  calls  for  the 
implementation  of  the  Subpart  V 
procedures. 

Upon  consideration  of  the  comment 
received  and  addressed  herein,  and 
inasmuch  as  there  were  no  other  bases 
preferred  for  rejecting  or  modifying  the 
settlement  as  proposed,  the  Department 
has  determined  that  it  is  in  the  best 
interest  of  the  public  to  make  the 
proposed  Consent  Order  final  without 
change. 

IV.  Decimon 

By  this  notice,  and  pursuant  to  10  CFR 
205.199J,  the  proposed  Consent  Order 
between  DMLP,  its  general  partner 
Doram,  and  DOE  is  made  a  final  order 
of  the  Department  of  Energy,  efiective 
upon  the  date  of  publication  of  this 
Notice  in  the  Federal  Register. 


issued  in  Washington,  DC  on  June  15, 1968. 
Jeny  F.  Thompaon. 

Acting  Deputy  Administrator,  Economic 

Regulatory  Administration. 

(FR  Qoc.  88-^13836  Filed  6-21-68;  8:45  anU 


Fwtoral  Energy  ftagulatory 


[Docket  No*.  Em»-al57-000.  tt  at] 

Boston  Edison,  Inc^  •!  aL;  Etoctric 
Rate,  Smal  Powsr  Protfuetton,  and 
IntartucMiiQ  Ohractoiata  FUfnga 

June  18, 1968. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Boston  Edison  Company 

[Docket  No.  ER88^57-000] 

Take  notice  that  on  June  9, 1988, 
Boston  Edison  Company  (Edison) 
tendered  for  filing  Supplement  No.  1  to 
Rate  Schedule  FERC  No.  158  which  is 
agreement  for  the  sale  of  power  to 
Public  Service  Company  of  New 
Hampshire.  Pursuant  to  the  power  sales 
agreement  on  a  monthly  basis  Edison 
will  sell  to  PSNH  varying  amounts  of 
power  fit)m  certain  designated  Edison 
jet  turbine  units. 

Edison  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  Supplement  No.  1  to  the  power 
sales  agreement  to  become  effective  as 
of  May  1,1988. 

Copies  of  the  filing  have  been  served 
upon  PSNH  and  on  the  Department  of 
Public  Utilities  of  die  Commonwealth  of 
Massachusetts. 

Comment  date:  June  30, 1988,.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Soudi  Carolina  PubHc  Service 
Authority 

[Docket  No.  ES88-39-000) 

Take  notice  than  on  June  8, 1988,  the 
South  Carolina  Public  Service  Authority 
("Authority")  filed  an  application 
seeking  an  order  authorizing  the 
issuance  of  up  to  $30  million  in  Electric 
Revenue  Bonds.  The  Authority  asks,  in 
the  alternative,  an  order  dismissing  the 
application  for  lack  of  jurisdiction.  The 
bonds  are  to  be  sold  by  the  Authority  to 
the  residents  of  South  Carolina,  the 
Authority's  customers  and  employees. 
The  proceeds  will  be  used  to  fiind 
ongoing  capital  improvements  to  the 
Authority  System. 

Comment  date:  July  7, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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S.  Southm^  California  Edison  Company 

(Docket  Na  ERai-177-009] 

Talce  nottce  Uiat  on  June  7. 1988. 
SouUiem  Galifomia  Edison  Company 
(Edison)  t^deted  for  filing,  pursuant  to 
tlie  Comnji^ion's  Order  Directing 
Submittal!  i^f  Revised  Compliance  Filing, 
revised  rejaieal  rates  and  supporting  rate 
design  anft  cost  of  service  data.  EcQson 
states  that  the  revised  rate  will  replace 
the  resale!  i^ates  which  became  effective, 
sufject  to  ttfund,  on  July  16, 1881,  and 
continuedl  in  effect  until  superseded  by 
rates  filed  in  Docket  No.  ER82-427-000 
which  became  effective,  subject  to 
refund,  on  |une  2. 1982. 

Comment  date:  June  30, 1988,  in 
accordant  with  Standard  Paragraph  E 
at  the  eii.d|  jif  this  notice. 

4.  South  Carolina  Generating  Company 

(Docket  Nq.  ER85-204-009] 

Take  notice  that  on  June  6, 1988,  South 
Carolina  Generating  Company  (GENCO) 
tendered  for  filing  in  accordance  with 
FERC  Opinion  No.  280  issued  on  July  31, 
1987.  as  niodified  by  Opinion  No.  280-A 
issued  May  4, 1968,  a  revised  Schedule  8 
billing  format  to  the  Unit  Power  Sales 
Agreemenlj  dated  December  18, 1984 
between  South  Carolina  Electric  &  Gas 
Company  (^CE&G)  and  GENCO. 
GENCO  sUtes  that  Schedule  8  reflects 
the  findini^  and  conclusions  of  Opinion 
No.  280,  asimodified  by  C^inion  No. 
280-A.  inohiding  the  rate  of  return  on 
common  equity  of  12.155%  established 
by  the  Commission  in  Opinion  No.  280- 
A. 

GENCO  States  that  it  has  also  filed  a 
refund  suttimary  showing  refunds  and 
computatiian  of  interest  of  refunds  for 
sales  by  GENCO  and  SCE&G. 

Comment  date:  June  30. 1988,  in 
accordaneS  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

5.  ConsuiQSrs  Power  Company 

(Docket  No.  ER88^59-000] 

Take  notice  that  on  June  9, 1988, 
Consumeil^  Power  Company 
(Consumed)  tendered  for  filing  a 
revision  to  the  annual  charge  rate  for 
charges  due  Consumers  from  Northern 
Indiana  Ppt>Iic  Service  Company 
(NorthemK  under  the  terms  of  the 
Barton  LaUe-Batavia  Interconnection 
Facilities  Agreement  (designated 
Consumeia  Power  Company  Bectric 
Rate  Schejciule  FERC  No.  44). 

The  revised  charge  is  provided  for  in 
Subsection  1.043  of  the  Agreement, 
which  projitides  that  the  annual  charge 
rate  may  t>e  redetermined  fi*om  time  to 
time  by  Consumers.  The  annual  fixed 
charge  factor  has  been  redetermined 
using  yeaf-tend  1987  data  with  the  new 
annual  chtege  rate  effective  May  1, 1988. 


As  a  result  of  the  redetermination,  the 
monthly  charges  to  be  paid  fay  Northern 
were  reduced  from  $18,573  to  $18.43a 

Consumers  requests  an  effective  date 
of  May  1, 1988,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  June  30, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Puget  Sound  Power  ft  Light  Company 

(Docket  No.  ER88-458-an] 

Talce  notice  that  on  June  9. 1988.  Puget 
Sound  Power  ft  Light  Company  (Puget) 
tendered  for  filing  pursuant  to  the 
Commission's  regulations.  18  CFR  Part 
35,  a  wholesale  for  resale  contract 
between  Puget  and  Port  of  %agit 
County.  Puget  states  that  this  filing  is  for 
the  renewal  of  an  existing  contract  only, 
and  therefore  represents  no  change  in 
rates  or  revenues  to  the  company. 

Comment  date:  June  3a  1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Dulce  Poww  Conqiany 

(Docket  No.  ER88-454-000] 

Take  notice  that  on  June  6. 1988,  Duke 
Power  Company  (Duke)  tendered  for 
filing  a  Contract  for  Purchases  of 
Economic  Energy  by  Jacksonville 
Electric  Authority  firom  Duke. 

Duke  requests  an  effective  date  of 
June  7, 1988.  Duke  requests  waiver  of  the 
Commission's  notice  requirements  under 
§  35.11  of  the  Commission's  Regulations, 
ff  such  waiver  is  not  granted,  however, 
Duke  requests  an  effective  date  as  soon 
after  June  7, 1988  as  the  Commission 
deems  appropriate. 

Duke  states  that  the  price  of  service 
contemplated  by  the  Contract  is  Duke's 
anticipated  incremental  producticm  cost 
plus  a  negotiated  adder  tiiat  cannot  . 
exceed  an  equal  share  of  the  benefits. 

Comment  date:  Jime  30, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Eric  R.  Jacobson  and  Hydro-West  Inc 

(Docket  No.  QF88-410-000] 

On  May  27, 1988,  Eric  R.  Jacobson  and 
Hydro-West  Inc.  (Applicant),  of  2995 
Wilderness  Place,  Boulder,  Colorado 
80301,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  and  for  determining  "new 
capacity"  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  0.500  MW  hydroelectric  facility 
(FERC  P.  6623-001)  will  be  located  on 
Bridal  Veil  Creek,  near  the  town  of 


Telluride,  in  San  Miguel  County. 
Colorado. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  fiom 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibilify  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  Regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  fadlify  of 
any  other  requirements  of  local,  State  or 
Federal  law.  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

9.  Thennal  Energy  Development 
Partnership,  LP. 

(Docket  No.  QF85-231-003] 

On  May  27. 1988  Thennal  Energy 
Development  Partnership,  LP. 
(Applicant)  c/o  Communify  Energy 
Alternatives  Incorporated.  1200  East 
Ridgewood  Avenue,  Ridgewood,  New 
Jersey  07450  submitted  for  filing  an 
application  for  recertification  of  a 
fadlify  as  a  qualifying  small  power 
production  fadlify  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  10  MW,  biomass-fired  small 
power  production  fadlify.  will  be 
located  in  San  Joaquin  Counfy, 
California.  The  original  application  filed 
on  February  7, 1987  by  MARMAC  was 
granted  aa  May  3. 1985: 31  FERC 
1 62,158  (1985).  The  first  recertification 
was  filed  on  June  10, 1965  due  to  change 
in  the  electric  power  production 
capacify  from  lOMW  to  24  MW.  The 
application  for  recertification  was 
granted  by  the  Directors'  order  on  July 
24, 1985;  32  FERC  1 62224. 

The  instant  recertification  is  sought 
due  to  change  in  ownership,  electric 
power  production  capadfy  and  primary 
energy  source.  The  ownership  changed 
from  MARMAC  to  Thermal  Energy 
Development  Partnership,  LP. 
(Partnership).  The  general  partners  of 
the  Partnership  are  a  privately  held 
corporation  and  an  indirect  wholly 
owned  subsidiary  of  PuUic  Service 
Enterprise  Group  Incorporated  (PSEG), 
which  is  an  electric  utilify  holding 
Company  and  will  own  less  than  50%  of 
interest  in  the  fadlify.  The  net  electric 
power  production  capadfy  will  decrease 
bom  24  MW  to  1&6  MW.  The  primary 
energy  source  will  be  expanded  to 
include  biomass  in  the  form  of 
agricultural  waste  and  munidpal  wood 
waste  such  as  pruning,  orchard 
removals,  fiuit  pits,  field  crops,  and  rice 
hulls. 


23442  Federal  Register  /  Vol.  53.  No.  120  /  Wednesday,  June  22,  1968  /  Notices 


Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragrapiu 

E  Any  pArson  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  ME.,  Washington, 
DC  2M26,  in  accordance  with  Rides  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoiaaCadwU.  | 

Acting  Secretary. 

[FR  Doc  8S-14077  PUed  6-21-88;  8:45  am] 
■MxiiM  COSE  e7ir-«i-ii 


[Docket  Nos.  QF8IM14-000,  et  al.] 

Trafalgar  Power,  Inc.,  et  al.;  Electric 
Rate,  SmaN  Power  Production,  and 
Interioddng  Directorate  Filings 

)une  IS,  1988. 

Take  notice  that  die  following  filings 
have  been  made  with  the  Commission: 

1.  Trafalgar  Power,  Inc. 
[Docket  No.  QF88-441-000] 

On  Xfay  27. 1988,  Trafalgar  Power,  Inc. 
(Apphcant),  of  &nith  and  Canal  Street 
Franklin,  New  Htmipshire  03235 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  die  Commission's 
regulati<Mi8.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  725  KW  hydroelectric  facility 
(FERC  P.  4639]  will  be  located  on  Uie 
Sacandaga  River  in  Hamilton  County, 
New  York. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  ftom 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibUity  for  benefits 
provided  by  PURPA.  as  implemoited  by 
the  Commission's  regulations.  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 


Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  polhition  abatement. 

2.  St  Lawrence  SoHd  Waste  Disposal 
Authority  . 

[Docket  No.  QF88-411-000] 

On  May  £7, 1988,  St  Lawrence  Solid 
Waste  Disposal  Authority  (^pUcant), 
of  U.S.  Custom  House,  127  North  Water 
Street.  Ogdensbuig,  New  York  13660 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifiying 
small  power  production  fadlify  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  small  power  production  facility 
will  be  located  in  (^ensburg,  New 
York.  The  facility  will  consist  of  a  250 
ton  per  day  fumace/waterwall  steam 
generator  and  an  extraction  condensing 
turbine  generator.  The  net  electric 
power  production  capacity  will  be  6.2 
megawatts.  The  pnniaiy  energy  source 
will  be  biomass  in  the  form  of  municipal 
solid  waste.  Natural  gas  will  be  used  for 
stat-up  purposes,  however,  such  fossil 
fuel  usage  will  amount  to  approximately 
0.25%  of  the  total  energy  input  to  the 
facility  during  any  calendar  year  period. 

Comment  date:  Thirty  days  from 
publication  in  the  Fedmal  Register,  in 
accordanc&with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  CNG  Energy  Company 

[Docket  No.  QF8a-41»-000j 

On  May  27. 1988,  CNG  Energy 
Company  (Applicant),  of  CNG  Tower, 
Pittsburgh,  Pennsylvania.  1S222, 
sulnnitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
{.292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
ccmiplete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Lakewood 
Industrial  Park,  in  Lakewood  Township, 
New  Jersey.  The  facility  will  consist  of 
four  combustion  tnrbine  generating 
units,  four  waste  heet  recovery  steam 
generators  and  an  extraction  steam 
turbine  generating  unit  Steam  produced 
by  the  facility  will  be  used  for  process 
and  space  heating  by  unaffiliated  users 
in  the  Lakewood  Industrial  Park.  The 
net  electric  power  production  capacity 
of  the  facility  will  be  210  MW.  Tlie 
primary  energy  source  will  be  natural 
gas.  Installation  of  the  facility  is 
scheduled  to  begin  in  mid  1989. 

Comment  date:  Thirty  days  bom 
publication  in  the  Federal  Register,  in 


accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Scrubgrass  Power  Corp. 

[Docket  No.  QFS»-406-O00] 

On  May  28, 1988,  Scrubgrass  Power 
Corp.  (Applicant),  of  53  State  Street 
Exdianga  Place,  30di  Floor,  Boston. 
Massachusetts  02109,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  die  Commission's  regulations.  No 
deteimination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
The  small  power  production  facility 
will  be  located  near  the  Village  of 
Keimerdell,  Scruhgrass  Township, 
Venango  County,  Pennsylvania.  The 
facility  will  consist  of  fluidized  bed 
combustion  boilers,  a  steam  turbine 
generator  and  approximately  17.5  miles 
of  llSkV  transmission  line.  Applicant 
states  that  the  primary  energy  source  for 
the  facility  will  be  coal  refuse  material 
provided  from  multiple  sources.  The  net 
electric  power  production  capacity  of 
.  die  facility  will  be  80  MW.  Construction 
of  die  facility  is  expected  to  begin  in 
1988. 

Comment  dbte;  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  N.  B.  Partners.  Ltd.— Nocdi  Branch 
Power  PrDJect 

[Docket  No.  QF88-412-000] 

On  May  27, 1988.  N.  B.  Partners.  Ltd.. 
c/o  EASE/NMI.  Inc.  (Applicant),  of  2365 
Harrodsbury  Road.  Suite  A200. 
Lexington.  Kentucky  40504.  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  approximately  two  miles 
southeast  of  the  town  of  Bayard,  in 
Grant  County.  West  Virginia.  The 
facility  will  consist  of  two  fluidized  bed 
combustion  boUers.  a  condensing  steam 
turbine  generator  and  approximately  6.7 
miles  of  138kV  transmission  line. 
Applicant  states  that  the  primary  energy 
source  for  the  facility  will  be  waste  in 
the  form  of  bituminous  coal  refuse.  The 
net  electric  power  production  capacity 
of  die  facility  will  be  80  MW. 

Comment  date:  llurty  days  from 
publication  in  the  Fedmal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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C  NatioMl  RMliMd  FMMogar 
Cocporaliin  0MT11AK) 

[Docket  No.  Qf^S-MT-OOO] 

On  May  27[  !U88L  NatkaiaiRaynMid 
Patsenger  OMnntion  (AMIKAK) 
(AppUcant}.  itf  40O  North  CapHol  Street 
NW^  Washn^^ton.  DC  aoOOl.  sttfanitted 
for  filing  an  aglplicalian  fix^  certification 
of  a  facility  aH  a  qualifying  cogaaeratiao 
facility  pursiweit  to  1 282.207  of  the 
Commiaaion't  JregtiiaHowa.  No 
determination Ihas  been  aade  that  the 
submittal  coij^tates  a  ooaqiiete  filing. 

The  toppingicyde  eogeneration 
facility  will  he  located  on  the  campus  of 
the  University  of  Pemnyhrairia  in 
Wiiladelphia.iyennBy!v«ma.  The  fadHty 
will  consist  ofl  two  owrfwistion  tuii>ine 
generating  ani|t8,  one  heat  recovery 
steam  generajtor  and  an  extraction/ 
condensing  sif  am  turirine  generating 
unit.  Steam  p^uced  by  Oe  facitity  will 
be  used  by  the  University  of 
Pennsylvaniij  for  district  heatii^  The 
maximum  net  blectiic  power  production 
capacity  of  tM  fadli^  will  be  70  MW. 
The  primary  Energy  source  wiD  be 
natural  gas.  I^iistallation  of  tiie  facility  is 
expected  to  t^gin  in  early  1988. 

Comment  4^te:  Thirty  days  from 
publication  iii  |the  Fadaaal  twflislai.  in 
accordance  v^hh  Standard  Paragrafdi  E 
at  the  end  of  ^ds  notice, 

7.BftWClaiitti.In&      I 

[Docket  No.  Qm--tl7-00(q 

On  May  271 1988,  B&W  CHarion,  Ina 
(Applicant).  (i|  1010  Common  Street 
New  Orleans^  Louisiana  70161  submitted 
for  filing  an  a|^plication  for  certification 
of  a  facility  aba  qualifying  CQgeneratioii 
facility  pursuant  to  S  292.207  of  Ae 
Commission'iregidations.  No 
determination  has  been  made  that  the 
submittal  coqstitutes  a  complete  filing. 

The  toppingH:ycle  eogeneration 
facility  will  b|ei  located  in  Piney 
Township,  Clarion  County, 
Pennsylvania  The  facility  will  consist  of 
one  circulating  fluid  bed  boiler,  a 
turbine-geneiiator,  coal  receiving  and 
handling  equipment  and  other 
supporting  syMems  and  equipment  The 
primary  enei;^  source  of  the  facifity  will 
be  bituminouSjwaste  coal.  He  usefiil 
thermal  energy  output  of  the  facility, 
which  will  bein  the  form  of  process 
steam,  will  b^  Isold  to  accelerate  a 
chemical  sepidration  reaction  to  isolate 
COj  which  wlB  then  be  compressed.  The 
net  electric  popver  production  capacity 
of  the  facility!  trill  be  28.7  megawatts. 

Comment  date:  Hiirty  days  from 
publication  in  the  Fednal  Ra{^ster.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


a.  Trafalgar  Pawar,  Inc. 

(Docket  No.  QF88-415-Oeo] 

On  May  27. 1968.  Trafalgar  Porwer,  Inc 
(Applicant),  of  Saddi  and  Canal  Street 
Franklin.  New  HanqNUre  03235, 
submitted  for  filing  an  appUcatton  for 
certification  of  a  fecfltty  at  a  qaaUfying 
small  power  prodoction  fisdli^  pursuant 
to  {  292.207  of  the  Coamdsalon't 
regulatfohs.  No  detenainatlau  has  been 
made  that  the  submittal  oonaHtutee  a 
complete  fOhig. 

The  1050  KW  hydroelectric  fiacility 
(FERC  RflTOS)  wiQ  be  located  on  tfie 
West  Canada  Creek  in  lieikimeT 
County.  New  Yoric 

A  separate  apidication  is  required  for 
a  hydroelectric  project  license, 
preliminary  pemdt  or  exemption  from 
licensing.  Comments  on  sodi 
applications  are  requested  by  separate 
public  notice.  QoaU^iDgstatDS  serves 
only  to  estaWt^  eB^bfli^  for  benefits 
provided  by  FURPA,  <s  implemented  by 
the  Commission's  regulations,  18  CPR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  if  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatonent 

Comment  date:  Hiirty  days  from 
publication  in  the  Federal  Re^star.  in 
accordance  with  Standard  Paragraph' E 
at  the  end  (tf  this  notice. 

9.  Trafalgar  Power.  In& 

[Docket  No.  QFB8-413-bOO] 

Od  May  27. 19Ba  Trafalgar  Power.  Inc. 
(Applicant),  of  Smidi  and  Canal  Street 
Franklin,  New  Hampshire  .03235, 
submitted  for  filing  an  application  for 
certificatioo  of  a  facility  aa  a  quaUtying 
small  power  production  facility  pursuant 
to  8  292.207  of  the  Commisaion's 
regulations.  No  detennination  has  been 
made  that  the  submittal  constitutes  a 
complete  filmg. 

The  3675  KW  hydroelectric  facility 
(FERC  P.9821)  will  be  located  on  die 
Oswegatcfaie  River  in  St  Lawrence 
County,  New  York. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  audi 
applications  are  requested  by  separate 
public  notice.  Qoalitying  status  serves 
onty  to  establish  eligibility  iat  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  r^ulations,  18  CFR 
Part  292.  It  does  not  reUeve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation.  Uoensing 
and  pollution  abatement 

Comment  date:  Thirty  days  from 
publication  in  the  Fedacal  Blister,  in 


accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Trafalgar  Power,  Ina 

(Docket  Na  QFW-416-«oq 

On  Alay  27. 1088,  Trafalgar  Power.  Inc. 
(Applicant),  of  Smith  and  Canal  Street 
Franklin.  New  Hampshie  03235 
submitted  for  filing  an  apirticatian  for 
certification  of  a  facility  a  a  qualifying 
small  power  production  facility  pursuant 
to  {  292J!07  of  the  Commission's 
regulaticmB.  No  detsnaination  has  been 
made  that  flie  submittal  constitutes  a 
complete  filing.  « 

The  595  KW  hydroelectric  facility 
(FERC  P.968S)  wiU  be  located  on  the 
Oswegatchie  River  in  St  Lawrence 
County.  New  York. 

A  separate  application  is  required  for 
a  hydroelecMcpn^ect  license, 
preliminary  peimit  or  exeaptfaxi  from 
licensing.  Coauneats  on  audi 
applicatioas  are  requested  by  separate 
public  notice.  QnalUyiag  status  serves 
only  to  estabbah  eligibihty  far  benefits 
provided  by  PURPA,  as  implemented  by 
the  CoBunssion's  regufations,  16  CFR 
Part  292.  It  does  not  rdieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law.  iijduding  those  regarding 
siting,  constmctioa,  <4ieration,  licensing 
and  pollution  abatement 

Comment  date:  Thirty  days  from 
publication  in  the  Fedaral  Ref^tat,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Para^aph 

B.  Any  person  desiring  to  be  heard  or 
to  protect  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street  NW..  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (16  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  die 
comment  date.  Protests  will  be 
considered  by  the  Commisaioii  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cadiall, 

Acting  Secretary. 

[FR  Doc.  88-14078  Filed  6-21-48;  8:45  am) 
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K  N  Energy,  Inc^  et  al. 
CefUflcete  FHings 


;  Natural  Gas' 


Take  notice  that  the  following  filings 
have  been  made  writh  the  Commission: 

1.  K  N  Energy,  Inc. 

(Docket  No.  CP88-421-000] 
June  14. 19e& 

Take  notice  that  on  May  27. 1988,  K  N 
Energy.  Inc.,  P.O.  Box  15265,  Lakewood, 
Colorado  8021S.  (K  N).  filed  in  Docket 
No.  CPB8-421-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  sales  taps  for  the 
dehvery  of  natural  gas  to  end  users 
under  the  certificate  authorization 
issued  in  Docket  Nos.  CP83-140-000. 
CP83-140-001.  and  CP83-140-002. 
pursuant  to  section  7(c]  of  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 
application  that  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

K  N  proposes  to  construct  and  operate 
sales  taps  to  provide  service  to  various 
end  users  located  along  its  jurisdictional 
pipelines  as  listed  below.  K  N  states  that 
the  proposed  s^es  taps  are  not 
prohibited  by  any  of  its  existing  tariffs 
and  thift  the  additional  taps  would  have 
no  significant  impact  on  K  N's  peak  day 
and  annual  deliveries. 


Estimaled 

Customer 

Location 

vQkvnM,  Mcf 

Peak 
day 

Annual 

Ediger  Fanns 

naiTinon 
CD.,NE. 

24 

>800 

Gerald  F.Mettl 

Sheridan 
Ca.KSi 

26 

>680 

Bose  Brothers, 

HailanCo., 

36 

•1.200 

Inc. 

NE. 

Russell  Frtfck 

KJowaCo.. 
K& 

24 

•800 

RayE-OiNon 

Ed«nrds 
Co.,  KS. 

24 

>800 

Karl  S.  KoliSeld 

Norton  Co.. 
KS. 

2 

»120 

'Domestic. 

K  N  states  that  the  gas  dehvered  and 
sold  by  KN  to  the  various  end  users 
would  be  priced  in  accordance  with  the 
currently  filed  rate  schedules  authorized 
by  the  applicable  state  or  local   - 
regulatory  body  having  jurisdiction. 

Comment  date:  July  29. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  ^his  notice. 


2.  EI  Paso  Natural  Gat  Company 

[Docket  No.  CP88-434-000) 
June  15, 198& 

Take  notice  that  on  June  1, 1988,  El 
Paso  Natiu-al  Gas  Company  (El  Paso], 
P.O.  Box  1492.  El  Paso.  Texas  7g97& 
filed  in  Docket  No.  CP88-434-000  an 
application  piuvuant  to  section  7(b)  and 
7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  El  Paso  to 
establish  a  Gas  Inventory  Charge  (GIG) 
and  permission  and  approval  of  the 
pregranted  abandonment  of  certain 
existing  firm  sales  service,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to  public 
inspection. 

El  Paso  requests  authorization  to 
implement,  effective  October  1. 1988.  a 
GIC  mechanism  to  its  five  largest 
customers  (hereinafter,  the  non-exempt 
customers).  The  GIC  would  apply  to 
Southern  California  Gas  Company, 
Pacific  Gas  and  Electric  Company, 
Southern  Union  Gas  Company  and  Gas 
Company  of  New  Mexico,  it  is 
explained.  El  Paso  states  that  the  non- 
exempt  customers  represent  about  98 
percent  of  its  jurisdictional  sales  market. 
El  Paso  explains  that  the  remaining 
exempt  customers  have  the  option  to 
elect  GIC  service. 

El  Paso  explains  that  each  non- 
exempt  customers  would  be  afforded  the 
opportunity  to  freely  nominate  the, 
quantity  of  gas  that  it  wishes  to  have  El 
Paso  hold  in  inventory  for  its  future 
purchase.  El  Paso  alleges  that  it  would 
warrant  thejavailability  of  the 
nominated  quantity,  subject  only  to 
force  majeure.  El  Paso  explains  that  the 
customers  would  have  full  knowledge  of 
all  costs  associated  with  the  purchase 
prior  to  the  customer  making  a 
nomination.  El  Paso  further  explains 
that  there  would  be  no  exit  fee  or  other 
charge  to  any  customer  nominated  a 
qtumtity  which  is  less  than  its  present 
entitlement 

El  Paso  explaimi  that  when  the  GIC 
mechanism  becomes  effective,  it  would 
suspend  the  operation  of  its  existing 
Purchased  Gas  Adjustment  (PGA) 
clause.  Unrecovered  purchased  gas 
costs  attributable  to  periods  prior  to  the 
suspension  of  the  PGA  would  be 
allocated  among  all  customers,  it  is 
explained.  El  Paso  further  explains  that 
after  the  GIC  becomes  effective,  the  gas 
price  ^nd  GIC  charge  would  be  the  only 
means  by  which  El  Paso  would  recover 
it  own  costs. 

El  Paso  explains  that  nomination  of  a 
firm  sales  service  level  would  represent 
agreement  to  the  abandonment  by  El 
Paso  of  any  sales  obligation  in  excess  of 
the  nominated  quantity.  It  is  further 


explained  that  the  quantity  of  firm  sales 
service  abandoned  would  be  converted 
to  firm  transportation  service  subject  to 
El  Paso's  Rate  Schedule  T-3. 

El  Paso  states  that  upon  the  effective 
date  of  the  GIC  rate.  El  Paso  proposes  to 
collect  its  imrecovered  purdiase  gas 
costs  attributable  to  gas  purchases  prior 
to  such  effective  date  by  means  of  direct 
billing  in  the  case  of  two-part  rate 
customers  and  through  special 
voltimetric  billing  arrangements  for 
those  customers  who  piih:hase  under   ■ 
one-part  rate  sidiedules.  El  Paso 
proposes  to  collect  the  imrecovered  gas 
costs  through  the  above  procedure  over 
a  five  year  amortization  period,  with  the 
nin^ortized  portion  of  such  costs 
subject  to  carrying  charges.  El  Paso 
explains  that  ti^e  customers  may  choose 
to  pay  its  allocated  share  of  sudi  costs 
in  a  lump  simi  or  over  a  shorter 
amortization  period. 

Comment  date:  July  6, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Florida  Gas  Transmisrion  Company 

(Docket  No.  CP88-242-002] 
June  15, 198a 

Take  notice  that  on  May  20, 1988, 
Florida  Gas  Transmission  Company 
(Florida  Gas),  P.O.  Box  1188,  Houston, 
Texas  77251-1188.  filed  in  Docket  No. 
CP88-242-002  an  amendment  to  the 
application  currently  pending  before  the ' 
Commission  in  Docket  No.  CP88-242- 
000  Jfor  a  limited-term  certificate  of 
public  convenience  and  necessity 
authorizing  Florida  Gas  to  transport 
natural  gas  for  Air  Products  and 
Chemicals,  Inc.  (Air  Products),  aill  as 
more  fully  set  forth  in  the  amendment  to 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Florida  Gas  states  that  on  February 
18, 1968  it  ^ed  an  application  in  Docket 
No.  CP88-242-000  for  authorization  to 
provide  a  traosportation' service  for  Air 
Products,  pursuant  to  a  transportation 
agreement  dated  February  8, 1988. 
Florida  Gas  indicated  that  in 
accordance  with  this  agreement  gas 
would  be  delivered  to  Florida  Gas  for 
the  account  of  Air  Products  at  the 
following  existing  points  of 
intercoimection  between  Florida  Gas 
and  the  indicated  entity: 

(1)  Acadian  Gas  Pipeline  System  in 
West  Baton  Rouge  Parish,  Louisiana. 

(2)  Matagorda  Offshore  Pipeline 
System  in  Refugio  County,  Texas. 

(3)  Exxon  Company,  U.S.A.  in  Pearl 
River  County,  Mississippi 

(4)  Prosper  Energy  Corporation  in 
Pearl  River  Coimty.  Mississippi. 
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Florida  Gii  also  stated  that  pursuant 
to  the  Febru«ry  8, 1988  agreement 
Florida  Gas  would  transport  gas  for  Air 
Products  on  an  intemiptible  basis  to  an 
existing  poidt!  of  interconnection 
between  Flofida  Gas  and  Five  Flags 
Pipeline  Conkpany  (Five  Flags)  in  Santa 
Rosa  County,  Florida  for  ultimate 
delivery  by  Five  Flags  to  Air  Products' 
plant  in  Santo  Rosa  County. 

In  Docket  No.  CP8&-942-002  Florida 
Gas  states  tlUt  on  April  4, 1988.  Florida 
Gas  and  Air  {Products  entered  into  an 
amendment  of  the  February  8, 1988 
transportatid*  agreement  which  %vouId 
add  two  new  points  of  receipt  for  Air 
Products,  and  one  new  point  of  delivery. 
The  proposed  new  points  of  receipt  are: 

1.  Existing  ^int  of  interconnection 
between  Floi^  Gas  and  focilities 
owned  by  Ai  ikico  Production  Company 
in  Baldwin  uounty,  Alabama. 

2.  Existing  vomt  of  interconnection 
between  Florida  Gas  and  facilities 
owned  by  Bajy  City  Minerals  in  Baldwin 
County,  Alaljf  ma. 

The  propoy^d  new  point  of  delivery  is 
the  existing  l^bint  of  interconnection 
between  FIoMa  Gas  and  the  facilities  of 
United  Gas  Wpt  Line  Company  (United) 
in  Baldwin  Oqunty,  Alabama. 

Florida  Gak  furtiher  states  that  it  is 
requesting  a«niorization  to  provide  tfie 
transportaticBi  service  for  Air  Products 
utilizing  the  points  of  receipt  and 
delivery  proposed  hi  the  orighial 
application  tutd  in  tfie  instant 
amendment. 

Florida  Gas  proposes  to  charge  Ah* 
Products  the  litiaximnmTate  applicable 
to  this  servicja  The  maximum  rate 
"bonsists  of  a  {^cility  charge  of  7.3  cents 
per  KAifBtu  A^nivalent  of  gas  delivered 
and  a  service  k&arge  of  3.0  cents  per 
MKfBtu  equitllent  of  gas  per  100  miles 
of  forward  h^^.  Florida  Gas  states  tfiat 
these  charge*  are  in  addition  to  the 
currently  eff^^e  Gas  Research 
Institute  sunAarge  of  1.47  cents  per 
MMBtu  equi^ilent  of  gas  and  Florida 
Gas'  ACA  stifbhaige  of  0.21  cent  per 
MMBtu  equit^lent  of  gas  whidi  became 
effective  on  October  1, 1987. 

Florida  Gas  states  that  the  term  of  die 
transportation  agreement  is  for  a 
primary  tenq  pf  five  years  from  the  date 
of  initial  deliVferies  under  the  contract, 
and  from  yeajil  to  year  thereafter. 

Florida  Ga|ii  indicates  diat,  since  the 
transportatioM  service  is  folly 
intermptible  and  is  contingent  upon  the 
availability  df  capacity  sufficient  to 
provide  the  sjepice  without  deteriment 
or  disadvantitoe  to  Rorida  Gas'  existing 
customers,  tin  transportation  service 
proposed  henain  cannot  have  an  adverse 
impact  on  FIbfida  Gas'  existing 
customers. 


Comment  dale:  July  8, 1988.  in 
accordance  with  die  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Florida  Gas  Transmissioii  ComiMny 

(Docket  No.  CPa7-386-005) 
June  15. 1988. 

Take  notice  that  on  May  27, 1988. 
Florida  Gas  Transmission  Company 
(Florida  Gas),  P.O.  Box  1188,  Houston, 
Texas  77251-1188.  filed  iii  Docket  Na 
CP87-386-005  an  application  to  amend 
the  order  issued  September  17. 1987  in 
Docket  No.  CPB7-388-a00  authorizing 
Florida  Gas  to  transport  natural  gas  for 
Winnie  Pipeline  Company  (Whmie),  all 
as  more  fully  set  forth  in  fbe  amendment 
to  the  apidication  whidi  is  on  fBe  with 
the  Commission  and  open  to  public 
inspection. 

Florida  Gas  states  diat  on  April  27. 
1988.  Florida  Gas  and  Winnie  entered 
into  an  amendment  of  the  intenuptible 
transportation  atgreeraent  dated  May  13, 
1987.  wfaidi  provides  for  the 
continuation  of  die  subject 
transportation  service  by  Florida  Gas 
for  Winnie  for  another  year. 

Florida  Gas  states  that  the  term  <rf  the 
existing  transportation  agreement  on  file 
as  Florida  Gas'  Rate  Schedule  X-29  is 
for  five  years;  thus  no  change  to  the 
term  thereof  is  required. 

Florida  Gas  indicates  that,  since  the 
transportation  service  is  folly 
inteiToptible  ai^  is  oontingent  upon  the 
availabililty  of  capacity  sufficient  to 
provide  the  service  >widiout  detrhnent  or 
disadvantage  to  Florida  Gas'  existing 
customers,  flie  fransportation  service 
proposed  herein  cannot  have  an  adverse 
impact  on  Florida  Gas'  existing 
customers. 

Comment  date:  foly  6. 1968,  in 
accordance  with  tfie  first  sobparagraph 
of  Standard  Paragraph  F  at  tte  end  of 
this  notice. 

5.  wniiatni*  Basin  lnt«r^^ffl^^^  Pipdine 
Company 

[Docket  No.  Cn8-438-4n(q 
)unel6,19eB.  j 

Take  notice  that  on  June  3, 1968,1 
Williston  Basin  Interstate  Pipeline 
Company  (WUHston  Basin),  Suite  200, 
304  East  Rosser  Avenue,  Bismardi. 
North  Dakota  56S01.  filed  in  Docket  No. 
CPB8-436-O0O  an  application  pursuant  tn 
Section  7(b)  of  die  Natural  Gas  Act  to 
abandon  the  1662  feet  of  wril  fine  to 
Baker  Field  Wril  #95  located  near 
Fallon  County,  Montana. 

By  order  issued  May  22. 1965 
Williston  Basin  was  autirariaed  to 
abandon  Well  #95  in  its  Baker  Storage 
field.  The  well  line  connecting  WeO  #95 
to  Williston  Basin's  system  is  no  longer 


needed  and  is  therefore  being  proposed 
for  abandon  ui  place  by  this  filhtg. 
Comment  date:  July  18, 1966,  in 
accordance  witfi  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

• 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reierence  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  Nordi 
Capitol  Street.  NE..  Washington.  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385^1  aiuU65.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (IB  CFR  157J0).  AH  protesU 
filed  witti  the  Commission  wQl  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a  . 
proceeding  or  to  partidpale  as  a  party  in 
any  healing  herein  must  file  a  motion  to 
intervene  in  accordance  with  the 
CoHunission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatny  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  n(^ce  b^ore  the 
Commission  or  ita  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  diat  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  fonnal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  tlte  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  filed  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  widiin  tfie  time  allowed  Uierefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
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within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Aclpg  Secretary. 
(FR  Doc.  88-14079  Filed  6-21-88;  8:45  am] 

BIUJNG  COOE  I717-0t-ll 

(Docket  Na  OR88-4-0001 

KK  Appliance  Co.  v.  Mid-America 
Pipt$ilne  Co.;  Complaint  and  StMw 
Coiiise  Order  Initiating  Proceeding 

'ssued  Juoe  16, 198a 

Before  Commissioners:  Martha  O, 
Hesse,  Chairman;  Anthony  G.  Sousa, 
Charles  G.  Stalon  and  Charles  A. 
TrabandL 

On  April  11, 1988,  two  letters  and  a 
"Memo  to  Shippers  No.  262"  from  Mid- 
America  Pipeline  Company  (Mid- 
America)  *  were  filed,  by  Mr.  Roy 
Pearson,  President  of  KK  Appliance 
Company  with  the  Commission  as  a 
(iomplaint  The  letters  question  whether 
Mid-America  is  in  compliance  with  all 
of  the  terms  and  conditions  contained  in 
its  FERC  No.  10  tariff.  The  Mairch  3, 1986 
memo  to  shippers  indicates  that 
effective  February  14, 1986,  if  a  shipper's 
inventory  is  below  2,000  barrels  after 
3:30  p.m.  on.  the  last  day  of  a  woric  wieek. 
Mid-America  will  put  dhat  shipper  on  a 
"Do  Not  Load"  (DNL)  list  and  the 
shipper  will  be  imable  to  receive  its 
propane.  The  memo  further  indicates 
that  the  shipper's  name  will  be  removed 
from  the  DNL  list  when  sufficient 
barrels  are  received  into  the  shipper's 
inventory. 

The  Commission  has  decided  to 
establish  a  complaint  proceeding  under 
section  13(1)  of  the  Interstate  Commerce 
Act  (ICA)  based  upon  Mr.  Pearson's 
letters,  since  Mid-America's  FERC  tariff 
No.  10  does  not  appear  to  contain  any 
provisions  dealing  with  truck  loadings 
on  the  weekend  and  the  additional 
requirement  of  having  a  2,000  barrel 
inventory  ^oing  into  the  weekend  before 
a  shipper  can  have  access  to  his 
inventory  for  truck  loadings  during  the 
weekend. 

Section  13(1)  of  the  ICA  provides: 

Any  person,  finn,  corporation,  company 
.  .  .  complaining  of  anything  done  by  any 
common  carrier .  .  .  may  apply  to  said 
Commission  by  petition,  which  shall  briefly 
state  the  facts:  whel«upon  a  statement  of  the 
complaint  thus  made  shall  be  forwarded  by 
the  Commission  to  such  common  carrier,  who 


'  The  letters  were  dated  lanuary  5. 1988  and 
March  21. 1988.  The  memo  to  shippers  was  dated 
March  3. 1988. 


shall  be  called  upon  to  satisfy  the  complaint, 
or  to  answer  the  same  in  writing,  «vithin  a 
reasonable  time,  to  be  specified  by  the 
Commission. 

In  addition,  the  Commission  shall   • 
establish  a  show  cause  proceeding  in 
this  docket  and  require  Mid-America  to 
respond  to  the  issues  raised  in  Mr. 
Pearson's  letters.  Accordingly,  the 
Commission  hereby  directs  Mid- 
America  to  show  cause,  in  writing  and 
under  oath,  why  the  Commission  should 
not  find  that  Mid-America  is  in  violation 
of  its  tariff  No.  10  and  section  6  of  the 
ICA,  and  provide  the  following: 

(1)  A  response  to  the  allegations 
contained  in  Mr.  Pearson's  January  5 
and  March  21  letters, 

(2)  A  justification  for  its  frequent  use 
of  memos  to  shippers  which  appear  to 
involve  substantial  conditions  of  service 
that  might  be  more  appropriately  set  for 
as  items  in  its  official  tariff,  and 

(3)  A  justification  for  its  use  of 
retroactive  effective  dates.  The  March  3, 
1986  memo  was  issued  to  shippers  on 
March  3. 1986.  but  the  policy  set  forth 
there  was  made  effective  February  14, 
1986.  Under  the  provisions  of  the  ICA, 
changes  in  rates  and  terms  and 
conditions  of  service  can  only  be  made 
after  30  days  notice. 

The  Commission  Orders 

(A)  Pursuant  to  the  authority  of  49 
U.S.C.  13(1),  the  Commission  shall 
establish  a  complaint  and  show  cause 
proceeding  in  the  instant  docket.  The 
Commission  hereby  directs  Mid- 
America  to  show  cause,  in  writing  and 
under  oath,  why  the  Commission  should 
not  find  that  Mid-America  is  in  violation 
of  its  FERC  tariff  No.  10.  and  section  6  of 
the  ICA,  49  U.S.C.  6. 

(B)  Mid-America  is  hereby  directed  to 
respond  to  this  show  cause  order  and 
complaint  within  thirty  (30)  days  of  its 
issuance. 

(C)  Any  person  desiring  to  be  heard 
on  the  instant  complaint  and  show 
cause  proceeding  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  82S 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  July  7, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pafty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 


By  the  Commission. 
LoisaCaaheH 
Acting  Secretary. 

(FR  Doc  8fr-140eO  Filed  6-21-«8;  8:45  am]' 
MLUNG  cooc  srir-at-M 

Western  Area  Power  Administration 

Bouldor  Canyon  Project  Proposed 
PovvorRato 

AOENCV:  Western  Area  Power 
Administrationr  DOE. 

action:  Notice  of  proposed  power  rate, 
Boulder  Canyon  Project. 


r.  The  Western  Area  Power 
Administration  (Western)  is  proposing 
to  adjust  die  rate  for  power  and  energy 
from  die  Boulder  Canyon  Project  (BCP). 
The  rate  adjustment  for  the  fiiCP  is 
necessary  to  cover  annual  operating 
expenses  and  to  repay  the  Federal    ' 
investment  and  the  fimds  advanced  by 
certain  customers  to  complete  the 
uprating  of  existing  generating  units 
(Uprating  Program)  of  the  BCP.  The 
proposed  rate  for  firm  power  is 
composed  of  an  energy  charge  of  3.94 
mills  per  kilowatthour  (kVyh)  and  a 
capacity  charge  of  $0.81  per  kilowatt 
(kW)  per  month.  The  present  rate  is 
3.410  mills  per  kWh  for  energy  and  $0.75 
per  kW  per  month  for  capacity.  In 
addition.  Western  will  continue  to 
include  a  charge  of  2.5  mills  for  every 
kWh  of  energy  generated  from  the  BCP 
and  sold  to  customers  in  California  and 
Nevada,  and  4.5  mills  for  every  kWh  of 
energy  generated  from  the  BCP  and  sold 
to  customers  in  Arizona  for 
augmentation  of  the  Lower.  Colorado 
River  Basin  Development  Fund. 

The  proposed  rate  will  replace  the 
rate  put  into  effect  on  an  interim  basis 
on  jtme  1, 1987.  by  the  Under  Secretary 
of  die  Department  of  Energy  and 
approved  by  the  Federal  Energy 
Regulatory  Commission  order  issued 
May  18. 1988.  In  Rate  Order  No.  WAPA- 
34  (52  FR  21351.  June  5. 1987),  Western 
incUcated  that  a  new  computer  program 
would  be  developed  and  that  issues 
raised  in  the  determination  of  the  rates 
put  into  effect  on  June  1, 1987,  would  be 
addressed.  Western  has  developed  a 
new  computer  program  which  includes 
the  modifications  requested  by  the  BCP 
contractors.  The  new  program,  which 
was  explained  to  the  BCP  contractors  at 
an  informal  meeting  held  in  Los  Angeles. 
California,  on  May  5. 1968,  was  used  in 
the  rate  analysis  in  determining  die  need 
for  this  rate  adjustment.  The  research 
and  analysis  information  in  support  of 
the  need  for  and  the  probable  effect  of 
the  proposed  rate,  including  the  BCP 
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repayment  .analysis,  is  avaUable  for 
review  and  copying  at  the  Boulder  City 
Area  Offi^^.  In  addition,  copies  of  the 
revenue  requirement  analysis  to  support 
the  need  for  the  adjusted  rate  will  be 
distributed  to  the  BCP  customers  and 
other  interested  parties.  Since  the 
proposed  fate  is  a  major  rate  adjustment 
as  defined  by  the  current  procedures  for 
public  paiiicipation  in  general  rate 
adjustments,  a  public  information  and  a 
public  comment  forum  will  be  held. 
'DATES:  Thja  effective  date  of  the  rate 
adjustmedtis  intended  to  be  the 
beginning  of  the  October  1988  billing 
period.  Tha  consultation  and  comment 
period  wil)  [begin  with  publication  of  this 
notice  in  thje  Federal  Register  and  will, 
pursuant  ttt  1 903.14(d)  of  10  CFR  Part 
903,  be  shi^rtened  from  the  normal  90 
days  to  end  August  8. 1988.  The  shorter 
consultati^  and  comment  period  is 
necessary  ih  order  to  meet  Western's 
commitmekit  to  BCP  contractors  to  place 
rates  developed  under  the  new  computer 
program  iQlo  effect  by  October  1, 1988. 
However,  U  requested  by  customers  or 
interested  parties,  consideration  will  be 
given  to  ejifension  of  the  consultation 
and  commit  period.  A  public 
information  forum  will  be  held  at  9  a.m. 
on  lune  30, 198a  A  public  comment 
forum  will  be  held  at  9  a.m.  on  July  22, 
1988. 

AOORESSE^  The  public  information 
forum  and  public  comment  forum  will  be 
held  at  the  Boulder  City  Area  Office,  3 
mUes  south'On  Buchanan  Road,  Boulder 
City,  Nevada,  on  the  dates  and  times 
cited  abov&  Written  comments  may  be 
sent  to:  Mr.  Thomas  A.  Hine.  Area 
Manager.  Boulder  City  Area  Office. 
Western  ^a  Power  Administration, 
P.O.  Box  2P0,  Boulder  City,  NV  89005. 
FOR  PURTlMl  mRMMATION  CONTACT: 
Mr.  Earl  WJ  Hodge.  Assistant  Area 
Manager  f^^  Power  Marketing,  Boulder 
Kce.  Western  Area  Power 
ion.  P.O.  Box  200,  Boulder 

i,  (702)  477-3255. 
'ARV  information:  Power 
rates  for  tm  BCP  are  established 
pursuant  to  the  Department  of  Energy 
Oiganizatibn  Act  (42  U.S.C.  7101,  et 
seg.y,  the  Reclamation  Act  of  1902  (32 
StaL  388)  and  all  acts  amendatory 
thereof  and  supplementary  thereto;  the 
Colorado  River  Basin  Project  Act  of  1968 
(43  U.S.C.  1$01.  et  seg.y,  the  Colorado 
River  Storage  Project  Act  of  1956  (43 
U.S.C.  6Za.Maeg.y,  the  Boulder  Canyon 
Project  Acl  bf  1928  (43  U.S.C.  617.  et 
seg.y,  the  Boulder  Canyon  Project 
AdjustmenjtlAct  of  1940  (43  U.S.C.  618.  et 
seg.y,  the  Hc^over  Power  Plant  Act  of 
1984  (98  Stf  ^  1333)  (43  U.S.C.  619.  et 
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seg.y,  and  the  General  Regulations  for 
the  Charges  for  Sale  of  Power  from  the 
Boulder  Canyon  Project  Final  Rule 
(General  Regulations)  (10  CFR  Part  904) 
published  in  the  Federal  Register  at  51 
FR  43124  on  November  28. 1986. 

The  Secretary  of  die  Department  of 
Eneigy.  by  Delegation  Order  No.  0204> 
108  (48  FR  55664.  December  14. 1983).  as 
amended  at  51  FR  19744  on  May  3a 
1986.  delegated  to  the  Administrator  of 
Western  the  authority  to  develop  power 
and  transmission  rates;  to  the  Under 
Secretary  of  the  Department  of  Energy 
the  authority  to  confirm,  approve,  and 
place  such  rates  in  effect  on  an  interim 
basis;  and  to  the  Federal  Energy 
Regulatory  Commission  the  authority  to 
either  confirm  and  approve  and  place  in 
effect  on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates. 

Hie  procedures  for  public 
participation  in  rate  adjustments  for 
power  marketed  by  Western  are 
formally  cited  as  "Procedures  for  Public 
Pfutlcipation  in  Power  and  Transmission 
Rate  Adjustments  and  Extensions"  (10 
CFR  Part  903}  published  in  die  Federal 
Register  at  50  FR  37837  on  September  la 
1985.  I 

Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memorandums,  and  other 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  the  proposed 
rate  are  and  will  be  available  for 
inspection  and  copying  at  the  Boulder 
City  Area  Office,  located  at  the  address 
noted  above. 

Regulatory  Flexibility  Analysb 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601.  et  seg.),  each 
agency,  when  required  by  5  U.S.C.  553  to 
pubUsh  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  iitial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  In  this  instance,  the  initiation  of 
the  BCP  rate  adjustment  is  related  to 
nonregulatory  services  provided  by 
Western  at  a  particular  rate.  Under  5 
U.S.C.  601(2),  rules  of  particular 
applicability  relating  to  rates  or  services 
are  not  considered  rules  within  the 
meaning  of  the  act.  Since  the  BCP  rate  is 
of  limited  applicability,  no  flexibility 
analysis  is  required. 

DetenninatioB  Under  Executive  Order 
12291 

The  Department  of  Energy  has 
determined  that  this  is  not  a  major  rule 
because  it  does  not  meet  the  criteria  of 
section  1(b)  of  Executive  Order  12291  (46 


FR  13193.  February  19. 1981).  In  addition. 
Western  has  an  exemption  from 
sections  3. 4,  and  7  of  Executive  Order 
12291.  and  therefore  will  not  prepare  a 
regulatory  impact  statement. 

Paperwork  Reduction  Act  of  1980 

The  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520)  requires  Uiat 
certain  information  collection 
requirements  be  approved  by  the  Office 
t)f  Management  and  Budget  (0MB) 
before  information  is  demanded  of  the 
public.  OMB  has  issued  a  final  rule  on 
the  Paperwork  Burdens  on  the  Public  (48 
FR  13666)  dated  March  31. 1983.  Ample 
opportunity  was  provided  in  the 
proposed  nde  for  the  interested  public  to 
participate  in  the  development  of  the 
General  Regulations.  There  is  no 
requirement  that  members  of  the  public 
participating  in  the  development  of  die 
BCP  rate  supply  information  about 
themselves  to  Uie  Government.  It 
follows  that  the  BCP  rates  are  exempt 
from  the  Paperwork  Reduction  Act 

Environmental  Evaluatimi 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  and 
Department  of  Energy  regulations 
published  in  the  Federal  Register  on 
December  15. 1987  (52  FR  47662). 
Western  is  conducting  an  environmental 
evaluation  of  the  proposed  rate 
adjustment.  BCP  customers  and 
interested  parties  will  be  notified  of  the 
results  of  die  environmental  evaluation. 

Issued  at  Golden,  Colorado,  )une  13, 1088. 
Wmam  H.  Clagstt. 
Administrator. 
[FR  Doc.  88-14202  Filed  6-21-68;  8:45  am] 

BIUJNO  CODE  649»«1-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3400-8I 

Approval  of  Pravantion  of  Significant 
Dalarioration  (PSD)  Paraitts  for 
Several  Sourcaa  hi  CaNf omia 

agency:  U.S.  Environmental  Protection 
Agency.  Region  9. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Environmental  Protection 
Agency  (USEPA),  Region  9,  has  issued 
nine  (9)  PSD  permits  under  40  CFR  52.21. 
to  sources  located  in  the  State  of 
California.  The  project  names,  project 
numbers,  location,  and  allowable 
emission  rates  of  these  sources  are  as 
follows: 
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rVoi>ct  nofiw 


Owvron  USA.  Inc...- 

Shett  Ca.  PRXhictian  (SJ  85-0^..... 

KeiT-McGee  (SE  86-04) 

P  GAE  (NC  84-02) 

Ogden  Mvlin  Systems  (LA  87-01) 


Ultrapower  2  (NE  8&-01) ~ 


Honeytake  Power  Ca  (NE  87-01).. 


Somhem  Ca.  EdiMn  (SE  80^1).. 


Midway-Sunaet  (SJ  87-01).. 


Ttft,  Kem  County.  CA 

South  Bfltrtdge  OiliMiil.  Kom  County.  CA 
Trona,  San  BsnwnSno  County,  CA........ 

Pfne  Grove,  t.ake  County,  CA - 

Ontario.  San  Bemanlno  County,  CA 

I       ■'          ■       "■■■■ 
Westwood,  Lasaen  County,  CA _ 

Wendel,  Lassen  County,  CA 


San  Bemardmo.  County  CA 

TatI,  Kem  County,  CA - 


Minor  Modificaiion 

CO:  30  Iba/hf.  S&8  ppoi 

ca  280  Kw/hr  316  ppm  a!  3%  Oi 

^Brmtt  Extension 

90k:  23.1  Iba/hr  42  ppm 

HG:  0.057  Iba/lw 

HtSO.:  ^87  ka/lv 

PMu>:  7.4  ba/hr,  0.010  gr/dacf 

TSP:  8.0  R»/hr,  0.02  gr/dscf  20%  opacity 

NO.:  26  Ibs/hr,  72  ppm 

CO:  314  ke/hr 

VOC:  37.4  R)S/hr 

NO.:  56.32  Iba/hr,  0.10  bs/IO*  BTU 

TSP:  15.0  Ijs/tr.  0.010  gr/dKl 

00:  154.0:  0.030  ttt/IO*""  at  12%  COk 

VOC:  21 .22;  0.040  Kl/10*  BTU 

NO,:  144.0  Km/hr,  SO  ppm  (diy  basis) 

CO:  7.70  tn/ir  50  ppm  (dry  basis) 

SOi:  9.4  fea/hr  at  fUoi  suNkir  <0.7% 

SOi:  65  bs/hr  at  km  ai«ur  >a7% 

ca  52  ppnMd  at  15%  Ok  or  94  Iba/tw  par  turbine  tor  loads 

>75%  (gas/Qii  fintxi).  or 
62  ppmvd  at  3%  Qi  or  94  fcs/tir  per  tuibina  at  loads  <75% 

(gas/on  Mn0. 
NO.:  Natural  gts  Shng  25.0  ppmwt  al  15%  Ok  or  85  lis/hr  per 

turbine  lor  loads  >75%  or 
85.0  Ibs/hr  par  turbine  for  loads  <75%  load  capacity  w/a 

minimum  water-to-fuel  Infecaon  ratio  of  0.80:1.0 
NO.:  DiaOim  IMtaHring 

(1)  the  more  sMngem  ol  47.0  ppnivd  at  15%  Ok  or  140  tis/hr 
per  turbine  tor  loade  >75%  kNd  oapwily: 

(2)  140.  bs/hr  par  turbine  tor  toads  <75%  load  capacity  with  a 
minimum  water-to-fuel  Ir^eclton  ralto  of  0.60:1.0  or 

(3)  243  Ibs/hr  total  lor  the  three  (3)  turbine  at  all  operating 
loads  w/a  minimum  walsr-to-luel  infection  ralto  ol  0.60:1.0 


FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  permits  listed  above  are 
available  for  public  inspection  upon 
request,  address  request  to:  Linda 
Barajas  (A-3-1),  U.S.  Environmental 
Protection  Agency,  Region  9,  215 
Fremont  Street,  San  Francisco.  CA 
94105,  (415)  974-8221:  FTS  454-8221. 

date:  The  PSD  permit  is  reviewable 
under  section  307(bKl}  of  the  Clean  Air 
Act  only  in  the  Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  by  August  22.  igsa 

Date:  June  3, 1988. 

Carl  C  Kohneri. 

Acting  Director,  Air  Management  Division, 
Region  9. 

[FR  Doc  Bft-14M6  Filed  8-21-88:  ft45  am) 
BiLUMO  coBg  ssae  la  n 

[PF-500;  FRL-3401-3] 

Etanco  Products  Co.;  Amended 
Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


:  This  document  announces  the 
tiling  of  an  amendment  to  pesticide 
petition  (PP)  7F35(J7  and  feed  additive 
petition  (FAP)  7H5534  for  the  fungicide 
fenarimol  (alpha-[2-chloropheyl]-alpha- 


[4-chlorophenyl]-5-pyrim>dinemethanol) 
by  the  EUinco  I^oducts  Co.,  Plant 
Science  Projects  Develoiunent  and 
Registration  Divisioa  PO.  Box  708, 
Greenfield,  IN  46140. 

ADDRESS: 

By  mail,  submit  written  comments  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Enviranmental  Protection 
Agency.  401 M  St.  SW.,  Washington, 
DC  20460. 

In  person,  i»ing  comments  to:  Rm.  236, 
CM#2. 1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  ^onhdential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not   ^ 
contain  CBI  must  be  submitted  for 
inclusion  in  the  ptiblic  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Km.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 


FOR  FtlRTHER  MFORMATION  CONTACT: 

By  mail:  Re^stration  Division  (TSr 
7e7C],  Attention:  Product  Manager 
(PM)  21,  Environmental  Protection 
Agency,  Office  of  Pesticide  Programs, 
401 M  St..  SW.,  Washington,  DC 
20460. 
In  person,  contact:  Lois  Rossi  (PM  21), 
Rm.  227,  CM#2. 1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202. 
SUFMCMEWTARV  INFORMATION:  EPA  has 
received  from  Elanco  Products  Co.  an 
amendment  to  FAP  7H5534  to  amend  21 
CFR  Part  561  by  establishing  a 
regulation  to  permit  the  residues  of  the 
fungicide  fenarimol  (alpha-[2- 
chlorophenyl]-alpha-{4-chlorophenyl]-5- 
pyrimidinemethanol)  and  its 
metabolites,  alpha-(2-chlorophenyl)- 
alpha-(4-chIorophenyl)-l  ,4-dihy  dro-5- 
pyrimidinemethanol  and  5-[(2- 
chlorophenyl)  (4-chlorophenyI)-methyl]- 
3,4-dihydro-4-pyrimidinol  measiu-ed  as 
the  total  of  fenarimol  and  5-[2- 
chlorophenyl]  '(4-chlorophenyl)methyI] 
pyrimidine  (DHF)  in  the  feed  additive 
grape  ponuice  (wet  and  dry)  at  0.5  ppm. 
Raisin  waste  remains  at  3.0  ppm.  EPA 
also  received  an  amendment  to 
pesticide  petition  7F3507  from  Elanco ' 
Products  Co.  amending  40  CFR  Part 
180.421  by  establishing  a  regulation  to 
permit  the  residues  of  the  fuingicide 
fenarimol  (aIpha-[2-chlorophenyI]alpha- 
[4-chlorophenyl]-5-pyridinemethanol) 
and  its  metaboUtes,  alpha-(2- 
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chloropi  *nyl)-alpha-{4-chlorophenyl)- 
l,4*dihy[lro-5-pyrimidineinethanol  and  5- 
[(2-chlof4phenyl)  (4-chlorophenyl)- 
methyl]  3.4-dihydro-4-pyrimidinol 
measured  as  the  total  of  fenarimol  and 
5-[2-chIorophenyI)  (4-chlorophenyl) 
methyl]  ibyrimidine  (DHF)  in  or  on  the 
raw  agridultural  commodity  grapes  at  0.2 
ppm  and  0.01  ppm  for  fenarimol  (alpha- 
(2-chloriibhenyl]-alpha-(4-chlorophenyl]- 
5-pyrim|4ineraethanol)  in  or  on  the  raw 
commodities  eggs  and  poultry,  meat.  fat. 
and  meat  byproducts. 

Authoiily:  21  U.S.C.  346a. 

Dated:  June  12, 1988. 
Edwin  F.  Tinsworth. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 
(FR  Doc.  BB-14047  Filed  fr-21-B8;  8:45  am) 

MUING  C99E  •SW-SO-M 


[OPP-38^1;  FRL-3400-6] 

Pesticide  Registratkm  Standard; 
Availabllty  for  Comment 

'aoencv:  Environmental  Protection 
Agency  (PPA). 

ACTION:  llVotice  of  Availability  of  draft 
standard  for  comment. 


SUMMAlM:  This  notice  announces  tlie 
availabi  Ifty  of  a  draft  pesticide 
Registra  tlon  Standard  document  for 
comment!  The  Agency  has  completed  a 
review  ojfithe  listed  pesticide  and  is 
making  f  Mailable  a  document  describing 
its  regulatory  conclusions  and  actions. 
DATE  WMtten  comments  on  the 
Regi8tra|ion  Standard  should  be 
submittea  on  or  before  August  22, 1988. 
ADMlESws:  Three  copies  of  comments 
identified  with  the  docket  number  listed 
with  the  Eegistration  Standard  should 
be  submiHed  to:  By  mail:  Information 
Services  Section,  Program  Management 
and  SupDprt  Division  (TS-757C),  Office 
of  Pesticfoe  Programs,  Environmental 
Protectid^  Agency,  401 M  St.,  SW., 
WashingtJDn.  DC  20460. 

In  person,  deliver  comments  to:  Rm. 
246,  CM#e,  1921  Jefferson  Davis 
Highway.  Arhngton,  VA. 

Information  submitted  as  a  comment 
in  respoMe  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  maiiced  will  not  be 
disclosed  except  in  accordance  with 
proceduiHs  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclbsion  in  the  public  docket. ' 
Information  not  marked  confidential  will 
be  included  in  the  public  docket  without 
prior  notue.  Hie  public  docket  an4 
docket  iitaex  will  be  available  for  public 


inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  nmiMCR  INFORMATION  CONTACT  To 

request  a  copy  of  a  Registration 
Standard,  contact  Frances  Mann  of  the 
Information  Services  Section,  in  Rm.  248 
at  the  address  given  above  (703-657- 
3262).  Requests  should  be  submitted  no 
later  than  July  22, 1988  to  allow 
sufficient  time  for  receipt  before  the 
close  of  the  comment  period. 

For  technical  questions  related  to  the 
Registration  Standard,  contact  the 
Product  Manager  listed  for  that 
Standard,  at  the  phone  number  given. 
SUPPLEMENTARY  INFORMATION:  The 
Environmental  Protection  Agency 
conducts  a  systematic  review  of 
pesticides  to  determine  whether  they 
meet  the  criteria  for  continued 
registration  under  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  That  review 
culminates  in  the  issuance  of  a 
Registration  Standard,  a  document 
describing  the  Agency's  regulatory 
conclusions  and  positions  on  the 
continued  registrability  of  the  pesticide. 
In  accordance  with  40  CFR  155.34(c), 
before  issuing  certain  Registration 
Standards,  the  Agency  makes  the  draft 
document  available  for  public  comment. 

A  draft  Registration  Standard  for  the 
following  pesticide  is  now  available: 


Names  of 
pesticide 

Docket  t«to. 

Contact  person 

Mett>0fny1 

16752-77-5 

Dennis  Edwards. 
Product  Manager  12, 
703-557-2386. 

Copies  of  the  Registration  Standard 
may  be  obtained  from  the  Agency  at  the 
address  listed  imder  FOR  further 
INFORMATION  CONTACT.  Because  of  the 
length  of  the  Standard  and  the  Umited 
number  of  copies  available  for 
distribution,  only  one  copy  can  be 
provided  by  mail  to  any  one  individual 
or  organization.  The  Registration 
Standard  is  also  available  for  inspection 
and  copying  in  EPA  Regional  offices  at 
the  addresses  listed  below  after  July  22, 
1988. 

List  of  EPA  Regional  Offices 
Pesticides  and  Toxic  Substances 

Branch,  EPA— Region  I.  JFK  Federal 

Building.  Boston,  MA  02203.  Contact 

person:  Marvin  Rosenstein 
Pesticides  and  Toxic  Substances 

Branch,  EPA— Region  II,  Woodbridge 

Avenue,  Edison,  NJ  08837.  Contact 

person:  Ernest  Regna 
Toxic  and  Pesticides  Branch,  EPA— 

Region  III,  841  Chestnut  St.,  7th  Fl., 


Philadelphia,  PA  19107,  Contact 

person:  Larry  Miller 
Pesticides  and  Toxic  Substances 

Branch.  EPA— Region  IV.  345 

Courtland,  St.  NE.  Atlanta.  GA  30365. 

Contact  person:  Acting  Chief 
Pesticides  and  Toxic  Substances 

Branch,  EPA— Region  V,  230  South 

Dearborn  St.,  Chicago,  IL  60604. 

Contact  person:  Phyllis  Reed 
Pesticide  and  Toxic  Substances  Branch, 

(6T-PT).  EPA-^egion  VI,  1445  Ross 

Avenue,  Dallas,  TX  75270.  Contact 

person:  Norman  Dyer  ^ 

Pesticide  and  Toxic  Substances  Branch. 

EPA— Region  VU.  726  Minnesota  Ave.. 

Kansas  City,  Kan.  66101.  Contact 

person:  Leo  Alderman 
Toxic  Substances  Branch,  EPA — Region 

Vm,  999 18th  St..  Suite  500.  Denver. 

CO  80202.  Contact  person:  C.  Alvin 

Yorke 
Pesticides  and  Toxic  Substances  Branch 

(T-5-1),  EPA— Region  IX.  215  Fremont 

St.,  San  Francisco,  CA  94105.  Contact 

person:  Rich  Vaille 
Pesticides  and  Toxic  Substances 

Branch,  EPA— Region  X,  1200  6th 

Ave..  Seattle,  WA  98101.  Contact 

person:  Anita  Frankel. 

Dated:  June  7, 1988. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  88-13817  Filed  ft-21-88;  8:45  am) 
MUJNQ  cooc  Siaa-60-M 


[OPP-1000S2;  FRL-3400-7] 

Tetra  Tech,  Inc.,  Tranafer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA).  Tetra  Tech,  Inc. 
(TTI)  the  been  awarded  a  contract  to 
perform  work  for  the  EPA  Office  of 
Water  Regulations  and  Standards,  and 
will  be  provided  access  to  certain 
information  submitted  to  EPA  under 
FIFRA  and  FFDCA.  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  TTI  as  authorized 
by  40  CFR  2.307(h)  and  40  CFR 
2.308(h)(2),  respectively.  This  action  will 
enable  TTI  to  fulfill  the  obligations  of 
the  contract  and  serves  to  notify 
affected  persons. 
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DATE  TTI  will  be  given  access  to  this 
information  no  sooner  than  June  27, 
1988. 

FOR  FURTHER  INFORMATIOM  contact: 

By  mail:  . 

Catherine  S.  Grimes,  Program  ' 

Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401 M  Street  SW.. 
Washington.  DC  20460. 

Office  location  and  telephone  number 
Rm.  212.  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA.  (703-557-  ' 
4460]. 

SUPPLaKHTARV  INKMtMATION:  Under 

Contract  No.  68-03-3475.  TTI  will 

prepare  pollutant  summary  profiles  and 

fact  sheets  to  be  used  in  support  of  a 

study  oi  the  potential  fw  pollutant 

chemicals  to  bioaccumulate  in  fish.  TTI 

will  review  studies  from  open  literature 

and  other  information  submitted  to  or 

collected  by  EPA.  TTI's  work  for  the 

next  12  months  involves  a  selected 

group  of  chemicals,  some  of  which  are 

used  in  pesticides.  A  list  of  the  pesticide 

chemicals  af^ars  below.  Other 

pesticide  chemicals  may  be  included  in 

TTTs  work  later  in  this  contract.  These 

woud  be  compounds  likely  to  be 

metabolically  stable  and  to  occur  in  fish 

tissue:  such  as  for  example  otter 

halogenated  aeromatics  and  alif^atics, 

and  certain  of  the  oigana-metahcs. 

Readers  may  contact  the  jtetaaa  named 

above  in  approximately  one  year  to 

learn  if  chemicals  other  than  those  on 

this  list  will  be  involved  in  this  contract. 

This  contract  involves  no  subcontractor. 

lA3.8.7,8^eCW) 

1.2.3.7.8,9-HeCDD 

1.2.3.4,6.7.8-HpCDD 

lA3.4,6,7.8-Hi)CDF 

1.2.3.4,7.8.9-HpCDF 

1.2,3.4.7.8-HxCDF 

1.2,3.6,7.ft-HxCDF 

1.2.3,7.8.9-HxCDF 

2.3,4,6,73-HxCDF 

1.2.3J3^»eCDD 

1.2.3.7.8^>eCDF 

2,3.4.7.8-PeCDF 

2.3,7.8-TCDD 

2.3.7.8-TCDF. 

-BHC 

-BHC 

Biphenyl 

Chlorobenzilate 

cis-Chlordane 

trans-Chloradane 

Chlorpyrifos 

p.p-DDE 

Dicofol 

Dieldrin 

Diphenyldisulfide 

Endrin 

Heptachlor 

Heptadilor  Expoxide 


Haxachlorobenzene 

Isopropalin 

Mercury 

Methoxychlor 

Mirex 

cis-Noradilor 

trans-Norachlor 

Nitrofen 

Octachlorostyrene 

Oxychlordane 

PCBs: 

Monodilarobiphenyl 

Dichlorobiphenyl 

Trichlorobiphen^ 

Tetrachlorobiphenyl 

Pentachlorobiphenyl 

Hexachlorobiphenyl 

Heptachlorobiphenyl 

OctadiIorobii^«nyI 

Nooachlorobiirftenyl 

Decacfalorobipheny! 
Ptontachloroanisde 
Pentachlorobenzene 
Pentacfaloronitrobenzene 
Pentachlon^ihenyl 
Perthane 

1, 2, 4, 5-Tetrach!orob«izene 
1,  2, 3, 4-Tetrachk>robenzene 
1, 2, 3, 5-Tetrachlorobenzene 
1, 2, 3-Tridilorobenzene 
1, 2, 4-THchlOTobenzene 
1,  3,  S-lVichlorobenzene 
Trichl<m>nate 
Trifluralin 

The  Office  of  Water  Regulations  and 
Standards  and  the  Office  of  Pesticide 
Programs  have  jointly  determined  that 
the  contrac^herein  described  involves 
woric  that  is  beiiy  cwidocted  in 
connection  with  FIFRA,  in  that  pesticide 
chemicals  will  be  die  sabject  of  certain 
evaluaticms  to  be  made  under  diis 
contract  and  these  evaluations  may  be- 
used  in  subsequent  regulatory  decisions 
under  FIFRA. 

Some  oi  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3. 6,  and  7  of  FIFRA  and 
obtained  mider  sections  408  and  409  of 
theFFDCA. 

b  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2),  the  omtract  with 
TTI  iwohibits  use  of  the  informaiton  for 
any  poipose  other  dian  purpoee(8) 
^ledfied  in  the  contract;  prohibits 
disclosure  of  the  informaiton  in  any 
form  to  a  third  party  without  prim 
written  approval  from  the  Agency  or 
affected  Itusiness:  and  reqtiires  that 
each  official  and  employee  of  the 
contractor  sign  an  agreement  to  protect 
the  information  from  unauthorized 
release  In  addition.  TTI  is  required  to 
submit  for  EPA  a^iroval  a  security  plan 
under  which  any  CBI  will  be  secured 
and  protected  against  unauthorized 
release  or  compromise.  No  information 


will  be  provided  to  this  contractor  until 
the  above  requirements  have  been  fully 
satisfied.  Reoords  (rf  information 
provided  to  this  contractor  will  be 
maintained  by  the  Project  Officer  for 
this  contcact  in  Uk  EPA  C^ce  of  Water 
Regulations  and  Standards.  All 
informatioB  supplied  to  TTI  by  EPA  for 
use  in  connection  with  this  contract  will 
be  returned  to  EPA  when  TTI  has 
conqileted  its  woric 

Dated:  May  1MM8. 
Douglas  D.  Campt, 

Director,  Office  t^Peaticide  Programs. 
[FR  Doc.  88-13616  Filed  »-21-88r  6:45  am] 

BtLUNQ  COOe  MW.«».« 


[0PTS-44S(M;  FnL-34e2-1) 

Toxic  SulMtances  Control  Act 
Chemlcat  TeeOtg;  Receipt  of  Test  Data 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 
ACTKMC  Notice. 


r:  This  notice  announces  the 
receipt  of  the  test  data  on  biphenyl 
(CAS  No.  92-52^)  and  die  C9  aromatic 
hydrocarbon  fraction  submitted 
pursuant  to  final  test  rules  under  the 
Tbxic  Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHCR  NIFORIIATION  CONTACT: 
Michael  M.  StahL  Acting  Director,  TSCA 
Assistance  Office  (TS-Tgo).  Office  of 
Toxic  Substances.  Environmraital 
Protection  Agency.  Rm.  EB-44. 401 M  St., 
SW.,  Washington.  DC  20460.  (202)  554- 
1404. 

SUFPLEMCNTARV  INFORMATION:  Section 

4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received. 

I.  Test  Data  Submissians 

Test  data  for  biphenyl  was  submitted 
by  the  Monsanto  Company  pursuant  to 
a  test  rule  at  40  OFR  799.92S.  It  was 
received  by  EPA  on  June  1, 19e&  The 
submission  is  a  final  report  on  biphenyl: 
Environmeatal  fate  in  a  river  water/ 
sediment  system.  Chemical  fate  testing 
is  required  l^  this  test  rule.  Bifdienyl  is 
used  primarily  to  produce  dye  carriers, 
heat  transfer  fluids  and  alkylated 
biphenyls. 

Test  data  for  the  C9  aromatic 
hydrocarb<H>  fraction  was  submitted  by 
the  American  Petroleum  Institute 
pursuant  to  a  test  rule  at  40  CFR 
799^175.  It  was  received  by  EPA  on  June 
6. 1988.  The  submission  contains  two 
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final  reports:  m  An  inhalation 
neurotoxicity  afudy  in  rats  with  C9 
aromatic  hydrm^rbon  fraction:  and  (2)  a 
neurotoxicity  f  Judy  in  rats  with  C9 
aromatic  hydr^)carbons:  pathology 
report.  Neurotoxicity  testing  is  required 
by  this  (est  ndn.  The  C9  aromatic 
hydrocarbon  fraction  is  used  in  solvents, 
components  o^  Mvents,  and  in  gasoline 
blending. 

EPA  has  initiated  its  review  and 
evaluation  prooess  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  their  compl^eness. 

IL  Public  Rmx^ 

EPA  has  estlA)li8hed  a  public  record 
for  this  TSCA  |^tion  4(d)  receipt  of 
data  notice  (db^ket  number  OPTS- 
44500).  This  rckjord  includes  copies  of  all 
studies  report^p  in  this  notice.  The 

ible  for  inspection  from  8 
Monday  through  Friday, 
idays.  in  the  TSCA 
ffice,  Rm.  NB-G004, 401 
ington,  DC  20460. 

S.C.  2803. 


record  is  avi 
a.m.  to  4  p.m., 
except  legal  h 
Public  Docket 
M  St.  SW..  Wi 

Authority:  IS 
Dated:  Jtuie  It;  1968. 
).  Maranda, 

Director,  Existiag  Chemical  Assessment 
Division.  Office^f  Toxic  Substances. 
[FR  Doc  88-14a|IB  Filed  6-21-88;  8:45  am] 
BiLLiwa  coot  st4iw  m 


Sl^ 


[OPTS-44510;  Fln.-3402-2] 

Toxic  SulMtancM  Control  Act 
Chemical  TMiUng;  Receipt  of  Test  Data 

agency:  Envi^nmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  the 
receipt  of  testjaata  on  3,4- 
dichlorobenzovifluoride  (CAS  No.  328- 
84-7)  submitted  pursuant  to  a  testing 
consent  order{inder  the  Toxic 
Substances  Cib^trol  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  wjith  section  4(d)  of  TSCA. 
ron  nmrHcii  Mitormation  contact: 


1.  Acting  Director.  TSCA 
ce  (TS-799).  Office  of 
1^,  Environmental 
cy,  Rm.  EB-44, 401  M  St. 
.  DC  20460,  (202)  554- 


Michael  M.  S 

Assistance  Ol 

Toxic  Substai 

Protection 

SW.,  Wash!] 

1404. 

SUPMXMCNT^Y  mFOMMTlON:  Section 

4(d)  of  TSCA  requires  EPA  to  publish  a 

notice  in  the  fMiBnl  Register  reporting 

the  receipt  of  Itbst  data  submitted 

pursuant  to  tfiqt  rules  promulgated  under 

section  4(a)  wikhin  15  days  after  it  is 

received.  Und^  40  CFR  7go.6a  all  TSCA 

section  4  consfnt  orders  must  contain  a 

statement  than  results  of  testing 


conducted  pursuant  to  these  testing 
consent  orders  will  be  aimoonced  to  tfie 
public  in  accordance  with  sectiofi  4(d). 

I.  Test  Data  Submission 

Test  data  for  3,4- 
dichlorobenzotrifluoride  (DCBTF)  was 
submitted  by  Occidental  Chemical 
Corporation  pursuant  to  a  consent  order 
at  40  CFR  799.5000.  It  was  received  by 
EPA  on  June  7, 1988.  The  submission 
consists  of  two  reports:  (1)  Toxicity  of 
DCBTF  to  the  freshwater  green  alga 
Selenastnim  capricomutuav  and  (2) 
ready  biodegradability  of  DCBTF  by  tfie 
closed  bottle  method.  Environmental 
effects  and  chemical  fate  testing  are 
required  by  this  consent  order.  This 
chemical  is  used  as  an  herbicide 
intermediate. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
submission.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  submission's  completeness. 

n.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d}  receipt  of 
data  notice  (docket  number  OPTS- 
44510).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  6 
a.m.  to  4  p.m.,  Monday  throu^  Friday, 
except  legal  holidays,  in  the  TSCA 
Public  Docket  Office,  Rm.  NE-G004, 401 
M  St  SW..  Washington,  DC  20460. 

Authority:  15  U.S.C.  2803. 

Dated:  June  IS.  IQSa 
I.Memda. 

Director,  Existing  Chemical  Assessment 
Division,  Office  of  Toxic  Substances. 
[FR  Doc  88-14040  Filed  6-21-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION  I 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for  Review 

June  13. 1988. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). . 

Copies  of  these  submissions  may.be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  657-3800,  2100  M  Street 
NW.,  Suite  140.  Washington.  DC  20037. 
For  fiirther  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 


these  information  collections  should 

contact  Yvette  Ftyim,  Office  of 

Management  and  Budget,  Room  3235 

NBOB,  Washfaigton,  DC  20G03,  (202)  395- 

3785. 

OMB  Number  dOBiy-OMZ.  \ 

Title:  Section  74.1284,  Rebroadcasta. 

Action:  Extension. 

Respondents:  businesses  including  small 
businesses. 

Frequency  of  Response:  Oa  occasion. 

Estimated  Annual  Burden:  25 
Responses;  2S  Hoan. 

Needs  and  Uses:  Section  74.1284 
require*  that  the  licensee  of  an  FM 
Translator  station  obtain  prior 
consent  from  ttie  primary  FM 
broadcast  station  or  other  FM 
translator  before  rebroadcasting  their 
programs.  In  addltioo,  the  licensee 
must  notify  die  QHnmission  of  the  call 
letters  of  each  station  rebroadcast  and 
must  certify  diat  written  consent  has 
been  received  from  the  licensee  of 
that  station.  The  data  is  used  by  FCC 
staff  to  update  records  and  to  assure 
compliance  with  FCC  rules  and 
regulations. 

OMB  Number  3060-0254. 

Title:  Section  74.433,  Temporary 
authorizations. 

Action:  Extension. 

Respondents:  Businesses  including  small 
businesses. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  20 
Responses;  40  Hours. 

Needs  and  Uses:  Section  74.433  requires 
that  a  licensee  of  a  remote  pickup 
station  make  an  informal  wrritten 
request  to  the  FCC  when  requesting 
temporary  authorization  for 
operations  of  a  temporary  nature  that  . 
cannot  be  conducted  in  accordance 
with  §  74.24.  The  data  is  used  by  FCC 
staff  to  insure  that  the  temporary 
operation  of  a  remote  pickup  station 
will  not  cause  interference  to  existing 
stations. 

OMB  Number  3000-0340. 

Title:  Section  73.51,  Determining 
operating  power. 

Action:  Extension. 

Respondents:  Businesses  including  small 
businesses. 

Frequency  of  Response:  Recordkeeping 
requirements. 

Estimated  Annual  Burden:  4,950 
Recordkeepers;  1,237  Hours 

Needs  and  Uses:  Section  73.51  requires 
AM  stations  to  make  notation  in  the 
station  log  when  using  indirect 
measurement  of  power  determination 
and  that  a  record  of  value  F 
(efficiency  factor)  be  kept.  When  it  is 
not  possible  to  use  the  direct  method 
of  power  determination  due  to 
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technical  reasons,  the  indirect  method 
of  determining  input  power  may  be 
used  on  a  temporary  basis.  The  data 
is  used  by  FCC  staff  to  assure  that  the 
station  is  operating  by  indirect 
method  is  necessary. 

OMB  Number  3060-0246. 

Title:  Section  74.452.  Equipment, 
changes. 

i4ct:/b77.' Extension.  |   . 

Respondents:  SXa\Bot\oca\ 
governments,  non-profit  institutions, 
and  businesses  including  small 
businesses. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  100 
Responses;  25  Hours. 

Needs  and  Uses:  Section  74.452  requires 
that  licensees  of  remote  pickup 
stations  notify  the  Commission  of  any 
equipment  changes  that  are  deemed 
desirable  or  necessary  (without 
departing  from  its  station  i 

authorization)  upon  completion  of 
such  changes.  The  data  is  used  by 
FCC  staff  to  assure  that  the  changes 
made  comply  with  the  rules  and 
regulations. 

Federal  Communications  Commission. 
H.  Walker  Feaster  in. 
Acting  Secretary.  1 

[FR  Doc.  88-13991  Filed  ft-21-88;  8:45  am) 


Advisory  Committee  on  Advanced 
TelevMon  Service;  Planning 
Subcommittee  Meeting  Canceled 

The  fifth  meeting  of  the  Planning 
Subcommittee  published  at  53  FR  21917, 
June  10. 1988.  which  was  scheduled  for 
June  28, 1988,  has  been  canceled.  A  new 
date  for  the  meeting  will  be  announced 
in  a  subsequent  notice. 

Federal  Communications  Commission. 
H.  Walker  Feaster  m,  i 

Acting  Secretary.  ! 

IFR  Doc  88-13992  Filed  6-21-88:  8:45  amj 
■LLMQ  CODE  sria-oi-M 


[Report  No.  W-43]  I 

Window  Notice  for  the  Rling  of  FM 
Broadcast  Applications 

Release:  June  17. 1988.  | 

Notice  is  hereby  given  that 
applications  for  vacant  FM  broadcast 
allotments  listed  below  may  be 
submitted  for  filing  during  the  period 
beginning  June  17. 1988  and  ending  July 
28. 1988  inclusive.  Selection  of  a 
permittee  from  a  group  of  acceptable 
applicants  will  be  by  the  Comparative 
Hearing  process. 


Channel— 295A 

Marianna — AR 

Buckeye— AZ 

La  Junta — CO 

Rock  Valley— lA 

Newton — ^IL  ' 

Woodlawn — IL 

Spring  Arbor— MI 

Lucedale — MS 

St  Pauls— NC 

Masontown — ^PA 

Bloomington— TX 

DaingerHeld- ITC 

Bedford— VA 

Channel— 242A  '       '    ' 

Austin — ^IN 

Indianapolis — IN 

Augusta — KS 

Herington — KS 

Wilmore »— KY 

Lewisburg — ^PA 

Brillion— WI 

Channel— 295C2 
Plainview — ^TX 

Channel— 294A 
North  Cape  May— NJ 

Federal  Communications  Commission. 

H.  Walker  Feaster  m. 

Acting  Secretary. 

{FR  Doc.  88-13998  Filed  6-21-«8;  8:45  am] 

BtlXmO  CODE  6713-01-11 


(Report  No.  1733] 

Petitions  for  Reconsideration  of 
Actions  In  Ruiemalting  Proceedings 

June  15, 1988 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  fiill  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239. 1919  M  Street. 
NW..  Washington,  DC,  or  may  be 
purchased  bom  the  Commission's  copy 
contractor.  International  Transcription 
Service  (202-857-3800).  Oppositions  to 
these  petitions  must  be  filed  July  8. 1988. 

See  §  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Amendment  of  §  97.313  of  the 
Commission's  Rules  Concemiitg 
Identification  Procedures  for  Amateur 
Stations  Operating  Under  a 
Reciprocal  Permit.  Number  of 
petitions  received:  1. 


•  A  counter  proposal  in  MM  Docket  88-31 
raquesU  substitution  of  Channel  221 C2  for  this 
allotment.  If  the  proposal  is  adopted  applicants  will 
be  required  to  amend  their  applications  to  specify 
the  higher  class  channel  and  will  be  afforded  eut-off 
protection  against  any  applications  not  filed  during 
this  window. 


Federal  Communications  Commission. 

H.  Walker  Feosterin, 

Acting  Secretary. 

(FR  Doc  88-14002  Filed  8-21-88;  8:45  am] 

BNXINO  CODE  STia-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Advisory  Commission  on  Nursing; 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  national  advisory  body 
scheduled  to  meet  during  the  month  of 
July  1988: 

Name:  Secretary's  Commission  on 
Nursing. 

Date:  July  13, 1988. 

Time:  8:30  a.m. 

Place:  Room  727A.  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW..  Washington,  DC  20201 

Purpose:  The  Secretary's  Commission 
on  Nursing  will  advise  the  Secretary  of 
Health  and  Human  Services  on  how  the 
public  and  private  sectors  can  work 
together  to  address  problems  and 
implement  solutions  regarding  the 
supply  of  active  registered  nurses.  The 
Commission  will  also  consider  the 
recruitment  and  retention  of  nurses  in 
the  U.S.  Public  Health  Service,  the 
Veteran's  Administration  and  the 
Department  of  Defense.  As  appropriate 
for  its  work,  the  Commission  will 
consider  the  findings  of  studies  which 
are  relevant  to  the  development  of  a 
multi-year  action  plan  for 
implementation  by  the  public  and 
private  sectors. 

Agenda:  The  agenda  for  the  July  13 
meeting  will  consist  primarily  of 
discussions  about  potential 
recommendations  for  inclusion  in  the 
Commission's  final  report.  In  addition, 
there  will  be  a  presentation  on  the 
"image,  of  nursing." 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Anyone  wishing  to  attend  these 
meetings  who  is  hearing  impaired  and 
requires  the  service*  of  an  interpreter 
for  the  deaf  should  contact  the 
Commission  at  least  one  week  before 
the  scheduled  meeting.  All  such 
requests,  as  well  as  requests  for 
information,  should  be  addressed  to  the 
Secretary's  Commission  on  Nursing. 
Hubert  H.  Humphrey  Building.  Room 
616E,  200  Independence  Avenue  SW.. 
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WashingtooJ  DC  20201.  telephone  202/ 

245-0409. 

LUHanlCGibll^iM, 

Executive  Dirtttor,  Secretary's  Commission 
on  Nursing. 

(FR  Doc.  8»-l4Q7S  Filed  6-21-W;  8:45  am] 
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Food  and  D^g  AdmlnistFation 
[Deckel  No.  itVMmS] 


Biological 
RevoicoU. 


Inc^ 
Hoaring  on  Intent  To 
No.  915 


AQENCV:  Thd  t'ood  and  Drug 
Administratiiin. 
action:  Notue. 

-  ■ 

SUMMAMV:  Food  and  Drug 
Administratian  (FDA)  is  announcing  an 
opportunity  ^  t  hearing  on  a  proposal  to 
revoke  the  ek  abUshment  license  (U.S. 
License  No.  •  .5)  and  product  license 
issued  to  BicUi^cal  Resources,  inc..  for 
the  manufac|iie  of  Source  Plasma.  The 
proposed  re^ikation  is  based  on 
significant  nolicoinpliance  with  certain 
provisions  of  Uie  biologies  regulations^ 
specified  in  Aiis  document 
DATCS:  The  fiim  may  submit  a  written 
request  for  a|  Rearing  to  the  Oodcets 
Management  Brandi  by  July  22, 198B, 
and  any  dat4  iustifying  a  bearing  must 
be  submitted  by  August  22,  loea  Other 
interested  pensons  may  submit 
comments  on  the  proposed  revocation 
by  August  2^11968. 

AODNEOS.  Wntten  requests  for  hearing, 
data,  and  written  comments  to  the 
Dockets  Mansgement  Branch  (HFA- 
305),  Food  aiid  Drug  Administration,  Rm. 
4-6^,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  aONTACT: 
loAnn  M.  Miqor,  Center  for  Biologies 
Evaluation  anid  Research  (HFB-130), 
Food  and  Drtig  Administration,  8800 
Rockville  Pil^e,  Bethesda,  MD  20892, 
301-295-8049  Dr  301-295-8101. 
SUPPLEMENTApIV  INFORMATION:  FDA  is 

proposing  to  liievoke  tiie  establishment 
license  (U.S.  License  No.  915)  and, 
product  licei^e  issued  to  Biological 
Resources,  bi^.,  16041  Woodward  Ave., 
Highland  Pa^l^,  MI  48203,  for  the 
manufacture  l0f  Source  Plasma.  Hie 
proposed  remcation  is  based  on  the 
failure  of  thejnrm  and  its  responsible 
management!  i/o  conform  to  the 
applicable  stkulanis  and  conditions 
established  itaits  license  and  the 
requirement^  {n  21 CFR  Parts  600, 601, 
6iaand64ai 

FDA  inspections  of  Biological 
Resources.  Inc.  conducted  on  January  9 
through  15,  ]t  inuary  18  through  24,  and 


March  5  through  21. 1965,  revealed 
numerous  and  significant  deficiencies 
firom  applicable  standards  in  major 
areas  of  the  plasmaphoesis  (^wration 
including:  (1)  Donor  suitafajlity 
determinations,  (2)  blood  collection.  (3) 
whole  blood  centrifugation  and  plasma 
processing,  and  (4)  plasma  storage  and 
distribution.  The  deviations  included, 
but  were  not  limited  to,  the  following: 

L  Donor  SottabOity  Detmninatfoiis  and 
Related  Qnafity  Contiol  Prooedutes 

The  establishment  accepted , 
individuals  for  plasmapheresis  who  did 
not  meet  the  donor  suitability  criteria 
set  forth  in  the  biologies  regulations  for 
Source  Rasma.  For  example:  (a)  An 
individual  with  a  history  of  viral 
hepatitis  was  allowed  to  donate  in 
violation  of  21  CFR  640.e3(c)(ll):  (b) 
donors  were  allowed  to  donate  more 
than  twice  in  a  7-day  period  in  violation 
of  21  CFR  640.65(b)(5):  (c)  donors  with 
abnormal  results  to  serum  protein 
electrophoresis  testing  were  not 
temporarily  deferred  from  participating 
in  the  plasmapheresis  program  in 
violation  of  21  CFR  e40.e5(b](2)(i):  and 
(d)  on  at  least  six  occasions  reports  of 
serum  protein  elecrophoresis  tests  for 
donor  samples  were  not  reviewed  by  a 
qualified  licensed  physician  within  21 
days  of  collection  of  the  sample  in 
violation  of  21  CFR  640.65(b](2)(i). 

It  was  further  noted  that  die 
establishment  foiled  to  maintain  a  donor 
identification  system  tiiat  positively 
identified  eadi  donor  as  required  by  21 
CFR  640.65(b)(3). 
'     FDA  investigators  also  found 
deficiencies  in  compliance  with  the 
required  quality  control  procedures  set 
forth  in  21  CFR  606.60(a)  and  (b) 
designed  to  monitor  equipment  for 
proper  petfonnance.  lliree 
refinctometers  used  in  determining 
donor  suitability  had  broken  sight  gates. 
Management  bistructed  employees  to 
improvise  by  using  a  glass  slide  in  place 
of  the  broken  si^t  gates.  In  addition, 
quality  control  logs  for  equqiment  and 
reagents  used  in  plasmaphOTesis 
contained  numerous  inaccurate  entries. 
Specifically,  FDA  investigators  found 
entries  for  performance  checks  for 
reagents  and  equipment  for  dates,  i.e., 
weekendes  and  holidays,  when  the 
establishment  was  reportedly  closed. 

n.  Blood  Collection 

FDA  investigators- observed  that 
personnel  did  not  consistently  prepare 
the  phlebotomy  site  to  provide 
maximum  assurance  of  a  sterile 
container  of  blood  as  prescribed  by  21 
CFR  640.64(e).  Blood  collection  scales 
were  not  always  calibrated  each  day  of 
use  as  required  by  21  CFR  606J0(b). 


Quality  contnd  logs  for  caUbration  of 
blood  collection  scales  contain^ 
inaccurate  entries.  ^Mdfically.  the  logs 
contained  entries  for  dates,  Le., 
Sundays,  when  the  establishment  was 
reportedly  dosed. 

m.  Whole  Blood  Centrifugation  and 
Plasma  ProoBseing 

The  establishment  did  not  maintain 
complete,  concurtent,  and  accurate 
records  as  required  Iqr  21  CFR   . 
eoe.l60(a)(lJ  and  e40L6S(bM4)  and  (6).  For 
example,  tim  whole  blood  and  plasma 
log  sheets  frequently  lacked  entries 
relating  to  the  amount  of  whole  Mood 
collected  but  the  record  indicated  that 
such  units  woe  centrifiiged  and  that  the 
plasma  obtained  was  pooled. 

IV.  Plasma  Storage  and  Distribution 

FDA  investigators  noted  numerous 
instances  where  storage  temperatures 
were  warmer  than  the  temperatures 
required  by  21  CFR  640.eo(b).  Adequate 
steps  were  not  taken  to  assure  diet 
storage  temperatures  were  consistently 
maintained  as  required.  In  addition, 
units  of  plasma  were  shipped  without 
being  relabeled  in  accordance  with  21 
CFR  640.76. 

Source  Masma  was  shipped  on  at 
least  one  occasion  prior  to  receipt  of 
written  test  results  for  hepatitis  B 
surface  antigen  (HBsAg). 

FDA  conduded  that  these  violations 
demonstrated  that  die  responsible  head 
and  other  designated  managers  did  not 
effectively  fiilfiU  their  responsibilities  to 
assure  diat  the  establishment  was 
operated  in  compliance  with  the  Federal 
regulations  and  the  establishment's 
standard  operating  procedures. 

Therefore,  by  letter  dated  April  5, 
1985,  FDA  suspended  the  establishment . 
license  (U.S.  license  No.  915)  and  the 
product  license  for  the  manufacture  of 
Source  Plasma  issued  to  Biological 
Resources.  Inc. 

By  letter  dated  April  11. 1985,  the 
establishment  requested  that  the 
revocation  be  held  in  abeyance  and 
outlined  corrective  actions.  In 
considering  the  request.  FDA 
comprehensively  reviewed  the 
establishment's  recent  inspecbcMial 
history.  FDA  found  significant  and 
continued  noncompliance  with  the 
applicable  Federal  regulations  and  the 
provisions  of  the  estabUshment's 
license.  Based  on  the  wiUful  nature  of 
the  violations,  FDA  denied  the  firm's 
request  that  license  revocation  be  held 
in  abeyance. 

Accordingly,  in  a  letter  dated  May  8, 
1965.  issued  under  §  601.5(b)  (21  CFR 
601.5(b)).  FDA  notified  Biological 
Resources,  Inc.,  and  its  responsible  head 
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of  the  agency's  intent  to  revoke  U.S. 
License  No.  915.  setting  forth  grounds  for 
the  revocation,  and  offering  an 
opportunity  for  a  heading.  In  letters 
dated  May  31,  June  5,  June  13,  and  July 
19, 1985.  the  firm,  through  its  legal 
counsel,  requested  the  agency  to 
reconsider  its  decision  to  pursue  license 
revocation;  challenged  the  findings  of  an 
agency  investigation  conducted 
concurrently  with  the  inspections;  and 
denied  that  the  firm's  management  acted 
willfully.  In  a  letter  dated  July  11, 1985, 
the  agency  advised  the  firm  that  the 
pervasiveness  of  the  deficiencies  and 
the  failure  of  managementpersonnel  to 
correct  and  prevent  the  deficiencies 
represented  willful  disregard  for 
prescribed  standards.  The  agency  also 
advised  the  firm  that  the  determination 
documented  during  the  1985  inspections 
and  on  information  obtained  during 
FDA's  investigation. 

The  agency  has  evaluated  and 
considered  all  information  submitted  on 
behalf  of  Biological  Resources,  Inc;, 
including  the  firm's  the  request  that  FDA 
reconsider  its  decision  to  proceed  to 
revoke  the  firm's  license,  and  has 
concluded  that  license  revocation  is 
appropriate.  Accordingly,  FDA  is  now 
issuing  a  notice  of  opportunity  for 
hearing  on  the  matter  under  S  12.21(b) 
(21  CFR  12.21(b)). 

Copies  of  the  List  of  Observations 
(Form  FDA-483's)  fitim  the  inspections 
of  January  9  through  15, 1985,  January  18 
through  24, 1985,  and  March  5  throu^ 
21, 1965:  FDA's  April  5,  May  8.  and  July 
11. 1965,  letters;  and  the  firm's  letters  of 
April  11,  May  31,  June  5,  June  13,  and 
July  19, 1985,  are  on  file  at  the  Dockets 
Management  Branch  (address  above). 

This  notice  does  not  detail  all  the 
information  in  support  of  license 
revocation.  Information  from  the  time  of 
the  establishment's  initial  license 
application  may  be  applicable  to  a 
hearing  that  may  result  fit)m  the 
publication  of  this  notice. 

The  Commissioner  of  Food  and  Drugs 
is  offering  an  opportunity  for  a  hearing 
under  S  12.21(a)  on  the  proposed 
revocation  of  the  establishment  license 
(U.S.  License  No.  915)  and  product 
license  issued  to  Biological  Resources, 
Inc.,  for  the  manufacture  of  Source 
Plasma.  The  establishment  may  submit 
a  written  request  for  a  hearing  to  the 
Docket  Management  Branch  by  July  22, 
1988  and  any  data  justifying  a  hearing 
must  be  submitted  by  August  22, 1988. 
Other  interested  persons  may  submit 
comments  on  the  proposed  license 
revocation  to  the  Dockets  Management 
Branch  by  August  22. 1988.  The  failure  of 
a  license  to  file  a  timely  written  request 
for  a  hearing  constitutes  an  election  by 
the  licensee  not  to  avail  itself  of  the 
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opportunity  of  a  hearing  concerning  the 
proposed  license  revocation. 

FDA  procedures  and  requirements 
governing  a  notice  of  opportunity  for 
hearing,  notice  of  appearance  and 
request  for  hearing,  grant  or  denial  of 
hearing,  and  submission  of  data  and 
information  to  justify  a  hearing  are 
contained  in  21  CFR  Parts  12  and  601.  A 
request  for  a  hearing  may  not  rest  upon 
mere  allegations  or  denials,  but  must  set 
forth  a  genuine  and  substantial  issue  of 
fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factural 
analyses  in  the  face  of  the  data, 
information,  and  factual  analyses  in  the 
request  for  a  hearing  that  there  is  no 
genuine  and  substantial  issue  of  fact 
that  precludes  the  revocation  of  the 
license,  or  if  a  request  for  hearing  is  not 
made  in  the  required  format  or  with  the 
required  analyses,  the  Commissioner  of 
Food  and  E)rugs  will  deny  the  hearing 
request,  making  findings  and 
conclusions  that  justify  the  denial. 

Two  copies  of  any  submissions  are  to 
be  provided  to  FDA,  except  that 
individuals  may  submit  one  copy. 
Submissions  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  Such 
submissions,  except  for  data  and 
information  prohibited  from  public 
disclosure  under  21  U.S.C.  331(j)  or  18 
U.S.C.  1905,  may  be  seen  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.nL,  Monday 
through  Friday. 

This  notice  is  Issued  under  the  Public  • 
Health  Service  Act  (sec.  351, 58  Stat.  702 
as  amended  (42  U.S.C  262))  and  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  201.  501,  502.  505.  701,  52  Stat. 
1040-1042  as  amended.  1050-1056  as 
amended  by  70  Stat.  919  and  72  Stat.  948 
(21  U.S.C.  321, 351.  352.  355. 371  and 
under  authority  delegated  to  the 
Commission  of  Food  and  Drugs  (21  CFR 
5.10)  and  as  redelegated  (21  CFR  5.67). 

Dated:  June  7, 1888 

Paul  D.  Paikman. 

Director,  Center  for  Biologies  Evaluation  and 
Research. 

[FR  Doc.  88-13965  Filed  &-21-«8: 8:45  am] 
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Bercen,  Inc.;  Riing  of  Food  Additive 
Petition  ,  ^ 

AOENCY:  Food  and  Drug  Administration. 
action:  Notice. 

tUMMARV:  The  Food  vnd  Drug 
Administration  (FDA)  is  announcing 
that  Cranston  Print  Works  Co.  lias  filed 


a  petition  on  behalf  of  Bercen.  Inc.. 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of 

bis(methoxymethyl)tetrakis[(octadecyl- 
oxy)methyl]  melamlne  resin  as  a  water 
repellant  in  the  manufacture  of  paper 
and  paperboard  for  food-contact  use. 

FOR  RIRTHBI  MTOMMATION  CONTACT: 

Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Bnig  Administration.  200  C  St.  SW.. 
Washington.  DC  20204. 202-472-5690. 
tUPPLEWENTAllY  INPOIIMATKMI:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP6B3952)  has  been  filed  by 
Cranston  Print  Works  Co..  1381 
Cranston  St..  Cranston,  RI 02920.  on 
behalf  of  Bercen.  Ina.  proposing  that 
8  176.170    Components  of  paper  and 
paperboard  in  contact  with  aqueous  and  . 
fatty  foods  (21  CFR  176.170)  of  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of 
bis(methoxymethyl)tetrakis[(octadecyl- 
oxy)methyl]  melamine  resin  as  a  water 
repellant  in  the  manufacture  of  paper 
and  paperboard  for  food-contact  use. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availabilify  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  June  13, 108& 
Ricliaidl.Soak. 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc.  88-13977  Filed  6-21-88;  8:45  am] 
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[Docket  No.  87F-03001    . 

Betz  Laboratoriee,  inc^  Witttdrawal  of 
Food  Additive  Petition 

AQCNCV:  Food  and  Drug  Admhiistration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  petition  (FAP  7A4031) 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  hydroquinone  as  an 
additive  in  boilers  producing  steam  that 
may  come  in  contact  with  food. 

FOR  FURTHER  INFORMATION  CONTACR 

Eric  Flamm,  Center  for  Food  Safety  and 
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Applied  Nutn|tion<HFF-334).  Food  and 
Drug  Adminie^ation.  200  C  St.  SW.. 
Washington,  QC  20204. 202-426-8850. 
SUPKCMENTJlji^  WTOniMTIOW.  In  the 
Federd  Ref^^  of  October  7. 1067  (52 
FK  37524).  PDA  published  a  notice  that  it 
had  filed  a  petition  (FAP  7A4031)  from 
Betz  Laboratories,  Inc..  4636  Somerton 
Rd.,  Trevose,  PA  19047,  proposing  that 
§  173.310  Bo/7^  water  additives  (21 CFR 
173.310)  be  adifended  to  provide  for  the 
safe  use  of  hynroquinone  as  an  additive 
in  boilers  proqitciog  steam  that  may 
come  in  cont^t  with  food.  The  firm  has 
now  withdraiUi  the  petition  without 
prejudice  to  a  future  filing  (21  CFR     ' 
171.7). 

Dated:  June  1^  1088. 

Richard  J.  RoidiL' 

Acling  Director  tenter  fdr  Food  Safety  and 
Applied  Nutritif^. 

[FRDoc.  88-134lB  Filed  6-21-88;  8:45  am] 

Bftima  coos  4MMmi 

ri '■ - 

[Docket  Naa6Mi«2] 

Dow  Cti«mic«ICo^  Filing  of  Food 
Addltiv»P«U|ton 

AOENCV:  Food{  find  Drug  Administration. 
AcnoM;  Notic^ 


RTh^  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Dow  Chei^ical  Co.  has  filed  a 
petition  propoising  that  ti^e  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  styrene-butadiene- 
acrylonitrile  caH>lymer8  as  components 
of  paper  and  psperboard  in  contact  with 
food. 

FOR  FURTHER  a^FORMATION  CONTACT: 

Rudolph  Harrk  Center  for  Food  Safety 
and  Applied  Nftrition  (HFF-33S).  Food 
and  Drug  Ad^feiistration.  200  C  St  SW.. 
Washington,  tit  20204.  202-472-5600. 
suppuMENTAmr  mpORMAtiON:  Under 
the  Federal  Folod.  Drug,  and  Cosmetic 
Act  (sec.  409(b](5).  72  Stat.  1786  (21 
U.S.C.  348(b)(4D).  notice  is  given  that  a 
petition  (FAP  f^063)  has  been  filed  by 
Dow  Chemical  {Co..  1803  Bldg..  Door  7. 
Midland.  MI  4^74.  proposing  that 
S  176.170  Components  of  paper  and 
paperboard i^t/ontact  with  aqueous  and 
fatty  foods  (2l'  CFR  176.170)  be  amended 
to  provide  for  the  safe  use  of  styrene- 
butadiene-acivlonitrile  copolymers, 
copolyinerized  With  not  more  than  10 
percent  of  one  6r  more  of  die  monomers 
of  acrylic  acid,  fumaric  add,  2- 
hydroxyethyl  acrylate.  itaconic  acid  and 
methacrylic  acjid,  as  components  of 
paper  and  papa-board  in  contact  with 
food. 


Jj, 


agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
-  notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  June  13, 1988.  I 

Rkhard ).  RoBk. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  88-13879  Filed  6-21-68;  8:45  am] 

BMJJNO  COOK  41IS-S1-II  j 


[Docket  lla8iF^1961 

i     ■    . 
E.I.  du  Pont  do  Nemoun  A  Co.;  Filing 
of  Food  AddMvo  Petition 

AQENCV:  Food  and  Drug  Administration. 
action:  Notice. 


The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 


:  The  Food  and  Q^S 
Administration  (FDA)  is  announcing 
that  E.L  du  Pont  de  Neqiours  ft  Co.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  ^mended  to 
provide  for  the  safe  useiof  trimethyl 
trimellitate  as  an  optional  monomer  in 
the  manufacture  of  a  certain  polyester 
elastomer  intended  for  repeated  use  in 
contfiict  with  food. 

FOR  RIRTNCR  INFORMATION  CONTACT: 

Andrew  D.  Laumbach.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration.  200  C  St. 
SW..  Washington.  DC  20204, 202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  884069)  has  been  filed  by 
E.I.  du  Pont  de  Nemours  ft  Co..  1007 
Market  St.  Wilmington.  DE  19898. 
proposing  that  §  177.2600  Rubber 
articles  intended  for  repeated  use  (21 
CFR  177.2600)  be  amended  to  provide 
for  the  safe  use  of  trimethyl  trimellitate 
as  an  optional  monomer  in  the 
manufacture  of  a  certain  polyester 
elastomer  derived  from  the  reaction  of 
dimethyl  terephthalate.  1,4-butanediol 
and  a-hydro-oh4iydroxypoly 
(oxytetramethylene)  intended  for 
repeated  use  in  contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental   . 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  witii  tiie  regulation  in  the 


Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  June  13. 1968. 
Richard  |.  Ronk. 

Acting  Director.  Center  for  Food  Safety  and 

Applied  Nutrition. 

{FR  Doc.  88-13980  Filed  6-21-88;  8:45  am] 
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[Docket  No.  88F-0177] 

VeMcol  Chomicai  Corp.;  Riing  Of  Food 
Additive  Petitions 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Velsicol  Chemical  Corp.  has  filed 
two  petitions  proposing  that  tiie  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of 
polypropylene  glycol  dibenzoate  and 
propylene  glycol  dibenzoate. 
respectively,  as  components  of 
adhesives  in  contact  with  food. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  H.  White.  Center  for  Food 
Safety  and  Applied  Nutiition  (HFP-335). 
Food  and  Drug  Administration.  200  C  St 
SW..  Washington.  DC  20204. 202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat  1786  (21 
U.S.C.  348(b)(S))).  notice  is  given  that 
two  petitions  (FAP  8B4070  and  FAP 
8B4071)  have  been  filed  by  Velsicol 
Chemical  Corp..  5600  River  Rd.. 
Rosemont  IL  60018-6119.  proposing  that 
§  175.105  Adhesives  (21  CFR  175.105)  be 
amended  to  provide  for  the  safe  use  of 
polypropylene  glycol  dibenzoate  and 
propylene  glycol  dibenzoate, 
respectively,  as  components  of 
adhesives  in  contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  Regulation,  the 
notice  of  avaUability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Registw  in  accordance  with  21 
CFR  2S.40(c). 

Dated:  )une  13, 1988. 
Richaid  |.  Rook, 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc.  88-13981  Filed  6-21-68: 8:45  am] 
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[DeciMlllatMM»31] 

Drug  Export;  Pneumopent  ™ 
(PMitanMbw  isethionate  for 
Inhalatfon) 

MBHCr.  Food  and  Drug  Administration. 
action:  Notice. 


SUMMAHV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Fisons  Corp.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug 
Pneumopent  ™  (Pentamidine  isethionate 
for  inhalation)  to  the  United  Kingdom. 
This  drug  is  used  in  the  treatment  of 
Pneumocystis  cariniJ  pneumoma. 
ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62. 5600  Fishers  Lane.  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
■  under  the  Drug  Export  Amendments  Act 
of  1966  should  also  be  directed  to  the 
contact  person. 

KM  nmTHER  MFORMATION  contact: 

Rudolf  Apodaca.  Division  of  Drug 
Labeling  Compliance  (HFD-310),  Center 
for  Drug  Evahiatian  and  Research,  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857, 301-29&- 
8063. 

SUfVLEMENTARV  MFOAMATWN:  The  Drug 

Export  Amendmento  Act  of  1966  (Pub.  L 
99-660)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  cuirently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  Act. 
SecUon  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an ' 
application  for  aj^rovaL  Section ' 
802(b)(3)(C)  of  the  Act  requires  that  tiie 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  602{b)(3KA) 
of  the  act  requires  that  die  agency 
publish  a  notice  in  the  FbdenS  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Fisons  Corp..  Two  Preston  Court. 
Bedford.  MA  01730,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  drug  Pneumopent  ™ 
(Pentamidine  isethionate  for  inhalation), 
to  the  United  Kingdom  for  use  in  the 
treatment  of  Pneumocystis  carinii 
pneumonia.  The  application  was 
received  and  filed  in  the  Center  for  Drug 


Evaluation  and  Research  on  lane  7, 
1988,  which  shall  be  considered  the 
filing  date  fn-  puiposes  of  die  act. 

Interested  persons  may  submit 
relevant  infimnation  on  the  api^ication 
to  die  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
diat  individuals  may  submit  single 
copies)  and  identified  with  the  dodcet 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  July  5. 1988.  and 
to  provide  an  additional  copy  of  the 
submission  direcUy  to  the  contact 
person  identified  above,  to  facdilate 
consideration  of  the  infonnation  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub.  L.  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  die  Commissioner 
of  Food  and  Dtugs  (21  CFR  5.10)  and 
redelegated  to  die  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated  |une  14. 1988. 
Saminie  R.  Youi« 

Deputy  Director.  Office  of  Compliaace, 
Center  for  Drag  Evaluation  and  Research 
[FR  Doc.  88-13983  Filed  6-21-S8:  8:45  am] 
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(DociietNo.8«>-4MS0] 

InvMtigstkMi  Of  Drugs  In  Homaiw; 
AvaHsbiHty  of  Revised  Clinical 
GuktoNn* 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMANV:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  revised  guideline  for  die 
clinical  evaluation  <rf  anti-inflammatory 
and  antirheumatic  drugs.  The  purpose  of 
the  guideline  is  to  present  acceptable 
approaches  to  die  clinical  study  of  dni^ 
intended  to  treat  arthritis  and  related 
conditions.  The  guideline  was  prepared 
by  die  Center  for  Drug  Evahiation  and 
Research.  It  revises  a  guideline  for  the 
clinical  evaluation  of  anti-inflammatory 
drugs  diat  was  issued  in  September 
1977. 


.  Written  comments  may  be 

sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Dtug 
Administration.  Rm.  4-62.  SOOO  Fishers 
Lane.  Rockvile.  MD  20857.  Requests  to 
purchase  a  copy  of  the  guideline  may  be 
sent  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing^ 
Office.  Washington.  DC  20402.  To  order. 


reference  GPO  stock  No.  017-012-00333- 
8. 

FOR  RmTHniNRMMATION  contact: 

Linda  Carter,  Center  for  Drug  Evaloation 
and  Research  (HFN-100)  Food  and  drug 
Administration.  S600  Filters  Lane. 
Rockville.  MD  20857. 301-443-433a 


SUPMJHMNTAinr  MKMMATIOIC  FDA  U 
making  available  a  revised  guideline  for 
the  clinical  investigation  of  anti- 
inflammatory  dri^gs.  The  new  guideline 
is  entided  "Guidelines  fior  die  Clinical 
Evaluation  of  Anti-Inflammatory  and 
Antiriieumatic  Drugs  (Adolts  and 
ChUdren)."  The  revisions  represent  an 
update  of  the  guideline,  which  was  ' 
originally  issued  in  September  1977. 
entided  "Guidelines  for  die  Clinical 
Evaluation  of  Anti-Inflammatory  Drugs 
(Adults  and  Children)."  This  earlier 
guideline  was  issued  under 
identification  number  HEW  [FDA  78- 
3054).  The  agency's  action  is  consistent 
with  its  commitment  to  conduct  periodic 
review  of  all  clinical  guidelines.  The 
original  guideline  (HEW  [FDA  7a-3054]) 
is  hereby  revoked. 

The  new  guideline  applies  to  the 
clinical  study  of  both  nonsteroidal  anti- 
inflammatory drugs  (NSAID's)  and 
disease-modifying  antirheumatic  drugs 
(DMRD's).  The  guideline  was  prepared 
by  scientists  in  the  Center  for  Drug 
Evaluation  and  Researdi  with  the 
assistance  of  the  Arthritis  Advisory 
Committee  and  its  subcommittees. 
This  notice  of  availabihty  of  the 
revised  guidelines  is  issued  under 
§  10.90(bJ  (21  CFR  10 JO(b)).  which 
provides  for  the  use  of  guidelines  to 
oudine  procedures  or  standards  of 
general  applicabflity  that  are  acceptable 
to  FDA  for  subject  matter  diat  falls 
within  the  laws  administered  by  FDA. 
AlUiough  use  of  these  guidelines  is  not  a 
legal  requirement  a  person  may  be 
assured  that  in  fdllowing  an  agency 
guideline  the  procedures  and  standards 
will  be  acceptable  to  FDA.  A  person 
may  also  choose  to  use  alternative 
procedures  or  standards  for  whidi  diere 
is  a  scientific  rationale  even  though  they 
are  not  provided  for  in  die  guideline.  A 
person  who  chooses  to  use  procedures 
or  standards  not  in  the  guideline  may 
discuss  die  matter  further  with  FDA  to 
prevent  the  expenditure  of  money  and 
effort  on  woric  that  the  agency  mayJater 
determine  to  be  unacceptable. 

The  guideline  contains 
recommendations  for  the  dinical  study 
of  drugs  to  treat  anti-inflammatory 
conditions.  Research  begun  in  good  faith 
in  conformity  with  the  recommendations 
contained  in  this  guideline  will  be 
accepted  for  review  by  the  agency.  This, 
of  course,  does  not  mean  that  the  data 
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obtained  in  stujcpes  coadocted  in 
conformity  with  these  guidelines  will 
necessarily  met  the  statutory 
requirement  for  marketing  approval  for 
the  drug. 
Copies  of  th4  revised  guideline  can  be 
I  the  Siqierintendent  of 
i  Government  Printing 
!  ton.  DC  20402.  To  order, 
reference  GPOli  tock  No.  017-012-00333- 
8. 

Interested  pei  sons  may  submit  written 
comments  on  the  revised  guideline  to 
the  Dockets  Management  Branch 
(address  abovs].  llie  agency  will 
consider  these  oomments  in  determining 
whether  furtherjrevisions  of  the 
guideline  are  vff  rranted.  Two  copies  of 
any  comments  i^re  to  be  submmited, 
except  that  incjijnduals  may  submit  one 


purdiased  fron 
Documents.  U.I 
Office.  Washi 


copy. 

Comments 
the  docket  ni 
the  heading  of 


to  be  identified  with 
ir  found  in  brackets  in 
is  document.  The 
revised  guideline  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Biianch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  {une  141, 198a 
Geocge  R.  Whitai, 

Acting  Associate  Commissioner  for 
Regulatory  AffaifV. 
PH  Doc  88-139^  Filed  e-21-«8;  8:45  am] 

MLUNO  CODE  41« 

[Docket  NaSS$-|oiS8] 

Detwminatioii  iBf  Regulatory  Review 
Period  for  Piii|iocee  of  Pstent 
Extenaion:  nbiiel™ 

AQENCV:  Food  and  Drug  Administration. 
action:  Notice. 

. — >  * 

summary:  Thd  Pood  and  Drug 
Administration  1  (FDA)  has  determined 
the  regulatory  ireview  period  for  Fibrel™ 
and  is  publishing  this  notice  of  that 
determination  i^s  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  |of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarics,  Department -of  Commerce, 
for  the  extensun-of  a  patent  which 
claims  this  mejdical  device. 
address:  Wrikten  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  andprug  Administration,  Rm. 
4-62. 5600  Fishers  Lane.  Rockville.  MD 
20857. 


i^TiON  contact: 
I.  David  Wolibiini  Office  of  Health 
Affairs  (HFY^D).  Food  and  Drug 
Administratiohl  5600  Fishers  Lane. 
Rockville,  MD|  ^0657. 301-443-1382. 
suppuaMCNTA^  mrnimation:  The  Drug 
Price  Competition  and  Patent  Term 


Restoradon  Act  of  1984  (Pub.  L  08-417) 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  yean  so 
long  as  the  patented  item  (human  drag 
product  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  that  act.  a 
product's  regulatory  review  period  forms 
the  basis  for  determiniiig  the  amount  of 
extension  an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  «vith  the  initial 
submission  of  an  appUcation  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarics  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued).  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
158(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  known  as  Fibrel™ 
which  is  indicated  for  the  correction  of 
depressed  cutaneous  scars  which  are 
distensible  by  manual  stretching  of  the 
scar  borders.  Subsequent  to  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  U.S.  Patent  No.  4.006.220 
bom  Sheldon  K.  Gottlieb.  The  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  the  product's 
eligibility  for  patent  term  restoration, 
and  in  a  letter  dated  May  16, 1988,  FDA 
advised  the  Patent  and  Trademark 
Office  that  the  medical  device  had 
undergone  a  regulatory  review  period 
and  that  the  medical  device  represented 
the  first  permitted  commercial 
marketing  or  use.  This  Federal  Register 
notice  now  represents  FDA's 
determination  of  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
appUcable  regulatory  review  period  for 
Fibrel™    is  1.542  days.  Of  this  time,  859 
days  occurred  during  the  testing  phase 
of  the  regulatory  review  period,  while 
683  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun: 
December  9, 1983.  The  applicant  claims 
the  effective  date  of  the  investigational 


device  exemption  (IDE)  was  June  29. 
1983.  However,  FDA  records  indicate 
the  IDE  did  not  become  effective  until 
Decend]ier9.1983. 

2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
device  upder  section  515  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  April  IS. 
1986.  The  applicant  claims  that  the 
premarket  approval  application  (PMA) 
for  the  device  (P850053)  was  submitted 
on  July  31, 1985.  However,  FDA  records 
indicate  that  the  PMA  was  not 
sufficiently  complete  to  allow  FDA 
review  to  begin  until  /^ril  15, 1986. 

3.  The  date  theapplication  was 
approved:  February  26. 1968.  FDA  has 
verified  the  appUcant's  claim  that  the 
premaricet  approval  application 
(P8S00S3)  was  approved  on  February  26. 
1988. 

This  determination  of  the  regulatory 
review  period  estabUshes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademaric  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  August  22. 1988,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  December  19. 1988.  for  a 
determination  regarding  whether  the 
appUcant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
Part  1. 98th  Cong.,  2d  Sess.,  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identlffed  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through  Friday. 

Dated:  )une  13, 1988. 
Stuart  L  Ni^tingale. 

Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  88-13984  Filed  6-21-88:  8:45  am] 
■mjna  cow  4ico-ot-M 
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AeMaory  Conimmaaa,  MaaMntfa 

Aoeicy:  Food  and  Drug  Administration: 
HHS. 

Acnoifc  Notice. 

SUMMAHV.  This  notice  announces 
fottiicoming  meetings  of  public  advisory 
committees  of  the  Food  and  E)rug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
Mriimui.  The  following  advisory 
committee  meetings  are  announced: 

Immunology  Devices  Panel 

Date,  time,  and  place.  July  22. 1988,  9 
a.m.,  Rm.  80a  Hubert  H.  Humphrey 
Bldg.,  200  Independence  Ave.  SW., 
Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  3  pan.; 
open  committee  discussion,  3  p.m.  to 
4:30  p.m.;  Srikrishna  Vadlamudi,  Center 
for  Devices  and  Radiological  Health 
(HFZ-«4G),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  ^ring.  MD  209ia  301-«27-755a 

Generai  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currenUy  in  use 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  8, 1988,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  %vi8h  to  present,  die  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Ope/7  committee  discussion.  The 
committee  will  evaluate  the  clinical  and 
analytical  results  obtained  by  two 
manufacturers  daring  FDA's  required 
postapproval  studies  for  alpha- 
fetoprotein  (i\FPJ  test  kits  used  in 
detecting  fetal  open  neural  tube  defects. 
The  postapproval  study,  an  FDA- 
mandated  requirenient  for  approval  of 
the  AFP  test  kits,  was  designed  to 
provide:  (1)  An  objective  measure  of  the 
impact  of  FDA's  recommended  AFP 
testing  protocol  on  medical 
decisionmaking,  e.g.,  infcmned  consent, 
normal  ranges  and  median  AFP  values 
for  each  ethnic  group  served  by  each 
testing  center,  accuracy  in  interpretation 
of  normal  and  abnormal  maternal  AFP 
levels,  outcome  of  pregnancy,  diagnostic 


efficiency  of  the  testing  protocol;  and  (2) 
an  obfecUve  measore  of  perfbrmance  by 
each  raanofactttrei's  test  Idt  by 
detomining  wfaetfier  dme  are 
significant  differoices  in  notma!  ranges 
and  median  values  among  laboratories, 
ethnic  groops,  and  seasons. 

aai;  nose,  and  Throat  Davioes  Panel 

Date,  time,  md  place,  fvfy  29, 1988, 
8:30  ajn..  Conferenoe  Rm.  B.  PsrUawn 
Bidg.,  5600  Fishers  Lane,  RodnriUe;  MD. 
Type  ofmeetiag  and  contact  penon. 
Open  public  heaitog,  8:30  ajB.  to  9:30 
a.m.;  open  coamittee  discossioa.  9:30 
a.m.  to4d0pjn4  Oavkl  A.  Segerson. 
Center  for  Devices  and  Radic^ogical 
Health  (HFZ-i70).  Food  and  Drag 
Administration.  8757  Georgia  Ave., 
Silver  Spring.  i4D  209ia  301-427-8185. 

General  fmcttM  of  the  comnu'ttee. 
The  oanunittee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation. 

Agenda — C^n  public  hearing. 
Interested  persons  nny  present  data, 
information,  or  views,  oraUy  or  in 
writing,  on  issaes  pending  before  die 
ccRnndttee.  lliose  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  befora  July  15, 1988,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argmnents 
they  wish  to  {vesent.  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  apfwoximate  time 
required  to  make  their  comments. 
Open  caamittee  discussion.  Tha 
committee  will  discuss:  (1)  Hie 
children's  co<^lear  fanplant  guideline  for 
premarket  approval  (2)  the  adult 
cochlear  implant  guideline  for  premarket 
approval  and  (3)  the  classification  of 
several  ineanwndments  devices. 

FDA  public  adviscny  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advistxy  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  spedflc  meeting 
involved.  There  are  no  closed  portions 
for  die  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  a/pea  portions  of  each  committee, 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  pabttc  partkipation  does  not 
last  that  Vmk-  It  is  emphasized,  however, 
that  the  1  hmir  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 


Earticipation.  and  an-open  public 
earing  may  hist  for  whatever  longer 
period  the  committee  chairperson 
detehnhies  will  facilitate  the 
committee's  woric. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21 CFR  Part  10) 
concerning  the  policy  and  procedpres 
for  electnnric  media  coverage  of  FDA's 
public  administrative  proceedings, 
includii\g  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205.  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  recud 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical  in 
accordance  with  die  agenda  published' 
in  Uiis  Federal  SMistar  notice.  Changes 
in  the  agenda  wilTbe  announced  at  the    . 
beginning  of  die  open  portion  of  a 
meetiag. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  die  meeting 
request  an  opportunity  to  speak  will  be . 
allowed  to  make  an  oral  presentation . 
die  hearing's  conclusion,  if  time  permitw, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  ffftsimi 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  TraiMcripts  of  the 
open  portion  of  the  meeting  wiU  be 
available  from  the  Freedom  of 
Infonnation  Office  (IffI-35),  Food  and 
Drug  Administratioa  Rm.  12A-16. 5600 
Fishers  Lane.  Rockville.  MD  20857. 
approximately  15  working  days  alter  the 
meeting,  at  a  cost  of  10  cmts  per  page. 
The  transcript  may  be  viewed  at  the     i 
Dockets  Management  Branch  (KFA-' 
305),  Food  and  Drug  Administration,  Rm. 
4-62. 5600  Fishers  Una,  Rockville,  MD 
20657,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Infonnation  Office  (address 
above)  begfaining  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  die  Federal  Advisory 


Comittee  Ai^i<Pab.  L  «e-4CS.  86  Stat. 
770-77B  (S  U4t.  App.  I||.  and  FDA's 
regulations  (21  jCFR  Part  14)  on  actvisory 
comnitteeft. 

Dated:  )taie  ll'lMS. 

George  R.  HVhit*. 

Acting  AaaocmleComwnismnerfor 
Regulatory  Affairs. 

[FR  Doc.  88-13986  Filed  S-ZI-M;  «:4$  am] 

BILUNa  CODE  416f01-M 

f^ 

Health  Resources  and  Services 
Administration 

National  Advisory  Council  on  Healttt 
Professlone  ^^oceHon;  Meeting 

In  accordancb  i«Mi  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  4ibiomicement  is  made  of 
the  follonnng  Mbtional  Advisory  body 
scheduled  to  nieet  during  the  month  of 
luly  1988: 

Name:  Na«oiif4  Adviaoiy  Cowicil  on 
Healtk  Profesaioaa  Edacatioo. 

Date<Md  Time:  July  25, 1986. 9:00  a.m. 

Phce:  OenferMce  Room  G.  Paridawii 
BuiidiBC.  S608  FWKts  Lane.  Rodcville, 
MarylMid2BaS7|l 

Open  on  July  27;  MO  a.iR.-l:00  p.m. 
Ctosed  for  Remainder  of  Meeting. 

ParposetTbeCbimdl  advises  the  Secretary 
with  respect  to  vf  adiiiiiiistjatiuii  of 
programs  «ff  Fin«iicia1  msntance  for  the 
health  professrans  and  makes 
recommendatraas  based  on  tts  review  of 
applioafians  reql^stiiig  sadi  assistance.  This 
also  Involves  adMc^  in  the  preparation  of 
regalattons  wMhj  Respect  te  p«>liGjr  matters. 

A§eiidm:'HK  at>enpoi1wn<rf1lie  meeting 
will  cover  wekome  and  opening  remarks, 
report  of  Ifae  AdrtinMratar.  HealA  Resources 
and  Services  AdaauslratioB,  report  of  the 
diredot,  BnreMidf  Ueslth  Professians, 
fmancial  manag^fnent  update,  and  future 
agenda  Heme.  li^neetiagwilH»ch)iBed 
bom  1«8  pa.  tai  $«e  1MB.  for  the  review  of 
grant  ^nriicntiaft  far  Geriatrics  Education 
Centers  udGriHU  far  FacHlty  Tteining 
ProjeclB  in  Ged^lUc  Medicine  and  Dentistry. 
The  dosii^  is  ia)4aooidaBce  with  die 
prowsians  aet  fcnh  in  jactioa  5S2(cKS).  T^ie 
5  U^C  Coda,  and  the  Oeten&iaatiaa  by  the 
Administrator,  H^th  Resources  and 
Services  AdminWration.  p»r»»fln4  to  Pub.  L 
82-463. 


Anynoe 
regaidiagrite 
contact  Mr.  ]\ 
Secretaiy.  Nati^ud 
HealHi 
22,PBiiElami 
Lne 
Telephone  (Mil 

Agenda  Iteii|i 
prioritieB  dicftaj^. 


iufunuation 
Coondl  fllwiild 
M.  Hoeven,  EKecntive 
Advisoty  Council  on 
Bducalkin,  Room  8C- 
^ldiBB,8ea0Fiahers 

20887, 

4«»-68Ba 

are  aabject  to  change  as 


RodmHai  Mai^aad : 


Date:IuMl7, 

Jackie  E.  Banra, 

Advisory  Committee  ttancsement  OfUcer. 
HRSA. 

PH  Doc.  88-14062  Filed  6-21-88: 8:45  am] 
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National  Advisory  Council  on  Nurse 
Training;  Metfllng 

In  aocordance  nvith  section  10(aX(2]  of 
the  Fedend  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  die  f oBowing  National  Advisory  body 
scheduled  to  meet  during  die  month  of 
August  inS: 

Mime.-NaQonal  Advisory  Council  on  Nurse 
Training. 

Date  and  Time:  August  18-19, 1988, 9-XIO 
a.m. 

Place:  "Oie  Votomac  Room.  FaiUawn 
Building,  S60B  nsiieis  l^ane,  Rodcviile, 
Mar]4andnBS7. 

Open  on  August  18,  %M  a.m.-12:30pjn. 
Closed  for  Temainder  of  meeting. 

Purpose:  The  Council  advises  the  Secretary 
and  Adnunistrator,  Healdi  Resources  and 
Services  Administration,  concerning  general 
regdationa  and  poHcy  matters  arising  in  the 
auBiiiiistration  of  lne  Nurse  Education 
Amendment  of  IMS  {Pid>.  L  99^92).  The 
Council  also  performs  final  review  of  grants 
applications  for  Federal  Assistance,  and 
makes  reooamwndations  to  the 
Administatac.  HRSA. 

A^encAr  Tbe  open  poiticn  of  tlie  meeting 
wiU  cover  aanoueoeaMnts.  <wissiIpi  ations  of 
minutes  of  previoas  aieetiiig:  repoct  hg  the 
Director.  Bweau  af  Health  Profession,  the 
Director,  Division  of  Nucsiog  aad  staff 
reports.  The  meeting  will  be  dosed  to  the 
public  on  August  18,  at  12:30  pja.  for  the 
remainder  of  the  meeting  for  Qie  review  of 
grant  applications  for  Advance  Nurse 
Education  ^ppUcations,  Nurse  Practitioner/ 
Nurse  Miowifeiy  applications,  and  Special 
I>roject  Grants  appiicaBous.  The  closing  is  in 
accordance  with  tiie  pvawieians  eet  forth  in 
section  S82b(i^Si  TKkS  U.S£.  and  the 
Detenninatian  by  Ike  AdxtoistatDr,  Health 
licsowoGS  and  jkiiiues  AdHilii'sl  i  at  ion, 
pursitaat  to  I^b.  L.  02-462. 

Anyone  tequlrhig  liiToi'uiutiuii 
regarding  the  subject  Council  should 
contact  Dr.  Mary  S.  HiU,  Executive 
Secretaiy,  National  Advisoiy  Council  on 
Nurse  Training,  Room  SC-14,  Parldawn 
Bufldiiq.  seoo  Fishers  Lane,  Rockville, 
Maryland  20B57,  Telephone  {301)  443- 
6193. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated  jane  ir.  test. 
facUeCBMH. 

AdvisaryCemndnee  Managentent  Officer, 

lasiL 

[FR  Doc.  SS-1486S  Filed  6-21-66;  8:45  am] 
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Fbiel  ^pedri  Consideration  lor 
Nursing  ^McW  n«|ect  Grants, 
Purpose  No.  2  (Rscil  Year  mS) 

The  Health  Resources  and  Services 
AdministratioR  annoonces  die  final 
Special  Consideratiim  Tor  Nursing 
Special  ftt^ects,  iNirpose  No.  2,  ivhidi 
will  be  appUed  in  die  revievr  of 
apphcatioBS  for  Fiscal  Year  1988. 

Sec^on  eao  of  the  Public  Healdi 
Service  Act,  as  implemented  by  42  CFR 
Part  57,  Subpart  T,  authorizes  assistance 
in  meeting  the  costs  of  special  projects 
to  carry  out  nie  following  designated 
purposes: 

(1)  To  increase  nursiiQ  education 
opportunities  for  individuals  from 
disadvantaged  badcgrounds,  as 
determined  in  accordance  with  criteria 
prescribed  by  the  Secretary  of  Health 
and  Human  Services,  by: 

(A)  Identifying,  reonutiog.  and 
selecting  sudi  indimduals. 

(B)  FacilltatiQg  fte  entry  of  such 
individuals  into  schools  of  nursing, 

(C)  Providing  counseling  or  other 
services  designed  to  assist  such 
individueds  to  complete  suocessftiUy 
their  nursing  edacation,  ^ 

(D)  Providing,  for  a  period  prior  to  the 
entry  of  such  individuals  into  the  r^idar 
course  of  education  at  a  school  of 
nursing,  preliminary  education  designed 
to  assist  them  to  conqilete  successfidly 
such  regular  caurse  of  education, 

(E)  Paying  such  stipends  {ieciuding 
allowances  for  travel  and  dependents) 
as  the  Secretaiy  Biay  deteraune  for  such 
individaals  lor  any  period  of  nursing 
education,  and 

(F)  Pi^liciziQg,  especially  to  tioensed 
vocatiooal  oriveotical  nuraes.  existing 
sources  of  finaBcial  aid  available  to 
persons  enrolted  in  schools  of  nursing  or 
who  are  undertaking  training  necessary 
to  qualify  them  to  enroll  in  such  schools; 

(2)  To  provide  continuing  education 

(3)  To  provide  appropriate  retraining 
opportunities  for  nurses  who  (after 
periods  of  professional  inactivity)  desire 
again  actiiwly  to  engage  in  ^e  nursing 
pioCesieun, 

(4)  To  denonstrote  improved  geriatric 
traiBing  in  preventire  care,  acute  care 
and  long  term  care  (including  home 
hearai  care  and  iustitutiuiial  care); 

fS)  To  heip  increase  the  supply  or 
improve  the  distribution  by  geographic 
area  or  by  spedalty  gnnq>  of  adequately 
trained  nursing  penonnel  (inauding 
nursing  personnel  who  are  bffingaaljj 
needed  to  meet  the  heatdi  needs  of  die 
Nation,  indnding  die  need  to  increase 
the  availafaffify  oif  persond  healdi 
services  and  the  need  to  promote 
preventive  health  care; 
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(6)  To  provide  training  and  education 
to  upgrade  the  skills  of  licensed 
vocational,  practical  or  vocational 
nurses,  nursing  assistants,  and  other 
paraprofessional  nursing  personnel; 

(7)  To  demonstrate  clinical  nurse 
education  programs  which  combine 
educational  curricula  and  clinical 
practice  in  health  care  delivery 
organizations,  including  acute  care 
facilities,  long-term  care  facilities  and 
ambulatory  care  facilities; 

(8)  To  demonstrate  methods  to 
improve  access  to  nursing  services  in 
noninstitutional  settings  through  support 
of  nursing  practice  arrangements  in 
communities;  and 

(9)  To  demonstrate  methods  to 
encourage  nursing  graduates  to  practice 
in  health  manpower  shortage  areas 
(designated  under  section  332  of  the 
PHS  Act)  in  order  to  improve  the 
specialty  and  geographical  distribution 
of  nurses  in  the  United  States. 

Under  section  620(d)(1)  funds  for 
special  projects  under  purposes  (1) 
through  (6)  above  must  be  obligated  as 
follows:  not  less  than  20  percent  of  the 
appropriated  funds  for  projects  to 
increase  education  opportunities  for 
indivfduals  from  disadvantaged 
backgrounds  (which  may  include 
stipends)  (purpose  1):  not  less  than  20 
percent  of  the  appropriated  funds  to 
demonstrate  improved  geriatric  training 
(purpose  4);  and  not  less  than  10  percent 
of  the  appropriated  funds  to  help 
increase  the  supply  or  improve  5ie 
distribution  by  geographic  area  or  by 
specialty  groups  of  adequately  trained 
nursing  personnel  (purpose  5).  The 
remaining  appropriated  funds  will  be 
awarded  for  purposes  (2),  (3),  and  (6). 

Section  820  (d)(2)  requires  that  in 
making  grants  from  funds  appropriated 
for  purposes  (7)  through  (9).  the 
Secretary  shall  give  priori^  to  i 

applications  for  purpose  (8).  ' 

Eligible  Applicants:  Public  or         i 
nonproHt  private  schools  of  nursing  or 
other  public  or  nonproHt  entities. 

Review  Criteria  ' 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

(1)  The  national  or  special  local  need 
which  the  particular  project  proposes  to 
serve; 

(2)  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  such 
purposes; 

(3)  The  administrative  and  managerial 
capability  of  die  applicant  to  carry  out 
the  proposed  project; 

(4)  The  adequacy  of  the  facilities  and 
resources  available  to  the  applicant  to 
carry  out  the  proposed  project; 

(5)  The  qualifications  of  the  project 
director  and  proposed  staff; 


(6)  The  reasonableness  of  the 
proposed  budget  in  relation  to  the 
proposed  project;  and 

(7)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support. 

Special  consideration  will  be  given  to 
those  projects  under  purpose  1  (to 
increase  nursing  education  opportunities 
for  individuals  from  disadvantaged 
backgrounds)  that  propose  to  use  at 
least  20  percent  of  grant  funding  as 
stipends  given  directly  to  nursing 
students. 

Special  consideration  will  be  given  to 
special  projects  under  purposes  1 
through  6  that  plan  to  continue  beyond 
the  period  in  which  Federal  funding  is 
available  and  meet  a  clear,  financial 
need. 

For  purposes  7, 8  and  9,  special 
consideration  will  be  given  to: 

(1)  Projects  which  include  a  target 
population  of  minority  or  disadvantaged 
persons. 

(2)  Projects  that  plan  to  continue 
beyond  the  period  in  which  Federal 
funding  is  available  and  meet  a'clear 
financial  need. 

(3)  Projects  which  demonstrate  efforts 
to  recruit  and  retain  minority  nurses. 

The  reason  for  these  special 
considerations  are: 

(1)  To  help  ensure  that  grant  funds  are 
awarded  to  educational  institutions  with 
a  demonstrated  need  for  them; 

(2)  To  encourage  grantee  institutions 
to  continue  grant  supported  programs 
after  grant  support  ends;  and 

(3)  To  increase  the  percentage  of 
minority  enrollment  of  students  in- 
undergraduate  and  graduate  nursing 
programs.  Minority  students  are 
currently  underrepresented  in  these 
programs. 

A  proposed  special  considerastion  for 
Purpose  No.  2  was  published  in  the 
Federal  Register  of  March  25, 1988  (FR 
9813)  under  Advanced  Nurse  Education 
Grants,  Nurse  Practitioner  and  Nurse 
Midwifery  Grants  and  Nursing  Special 
Project  Grants.  No  comments  were 
received  during  the  30-day  comment 
period. 

Therefore,  the  special  consideration 
as  proposed  is  retained  as  follows: 

Special  consideration  will  be  given  to 
approved  applications  with  projects 
which  provide  expansion  of  current  or 
development  and  implementation  of 
new  curriculum  concerning  the 
prevention  of  HlV-inf ection  and  care  of 
HIV-infected  persons,  including  AIDS 
patients.  Nursing  personnel  are 
increasingly  required  to  provided  wide 
range  of  services  to  HIV-infected 
persons,  including  AIDS  patients  in  both 
inpatient  and  outpatient  settings. 
However,  organized  formal  curricular 


offerings  for  these  personnel  are  not  in 
place.  This  priority  is  designed  to 
encourage  new  offerings. 

This  program  it  listed  at  13.359  in  the 
Catalog  of  Federal  Domestic  Assistance.  It  is 
not  subject  to  the  provisions  of  Executive 
Order  12372,  Intergovernmental  Review  of 
Federal  Programs  (as  implemented  through  45 
CFR  Part  100). 

Dated:  June  16, 19ea 
|ohn  H.  Kdso, 

Acting  Administrator. 

(FR  Doc.  88-13987  Filed  0-21-88;  a-45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Statements; 
Availal|iHty,  etc^  Chlcfcamauga  and 
Chattanooga  National  Military  Park, 
GA;  US  27  Relocation 

agency:  National  Park  Service;  Interior. 

ACnON:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS). 

summary:  Notice  is  hereby  given  that 
the  National  Park  Service  and  the 
Georgia  Department  of  Transportation 
intend  as  joint  lead  agencies  to  prepare 
an  EIS  in  accordance  with  section  102  of 
the  National  Environmental  Policy  Act 
of  1969  for  a  proposal  to  relocate 
existing  US  27  on  a  new  location 
generally  outside  the  Chickamauga  and 
Chattanooga  National  Military  Park, 
Walker/Catoosa  Counties,  Georgia 
[Project  Number  MLI*-^3(1)].  Interested 
and  affected  Federal,  State  and  local 
agencies,  interest  groups  and  individuals 
are  invited  to  participate  in  determining 
the  scope  of  the  EIS  and  significant 
issues  to  be  analyzed  in  d^th  in  the 
EIS. 

Several  alternative  alignments  will  be 
studied  including  a  "no-build"  or  status- 
quo  alternative.  Approximately  200  feet 
of  right-of-way  will  be  required  for  this 
project.  The  project's  typical  section  will 
be  four  12-foot  travel  lanes,  two  in  each 
direction,  separated  by  a  median.  The 
proposed  work  is  necessary  to  separate 
the  high  volumes  of  US  27  traffic  from 
park  visitor  traffic. 

The  EIS  will  assess  the  impacts  to  the 
environment  as  weU  as  the  socio-    * 
economic  impacts  associated  with  the 
relocation  of  thift  roadway  and  the 
alternative  alignments. 

Notice  is  also  given  that  the  lead 
agencies  will  conduct  public  meetings 
which  will  be  scheduled  and  announced 
at  a  later  date.  Particularly  solicited  is 
information  on  reports  or  other 
environmental  studies  planned  or 
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oofltpleled  im  4^  pwieci  area, 
isssM  and  <M4  wWoliIhe  EIS  flhoiikl 

ooo^deti ^ 

raeuHVM  — dattwirnHvet  aMooiated 
with  liie  pniMad  pnifecL  Federal 
agenciet  iMvi^  jaritdictiaa  by  law. 
special  cxpertMe  or  other  apedal 
iateieeto  aiMMMl  report  tiieir  interest 
aad  iadicBle  tpair  wadiapM  to  aid  the 
EIS  effort  as  ii  ^saoperating  ageociy. 

!  Siipd  vutllui  coameaAs  to: 


Regioaal  OinMar,  Somheaot  SegiaB. 
MotwiJ  Roik  iernce,  7S  Sprine  Siraet. 
SW,  AHaata.  iQeo^Bia  JB103. 

ijfott  com  Aci . 
Mr  •  wawK  uaBuKKZt  ^natt 
En  vwonmentojlfLocafsen  Gngmeer, 
CjiMMj^ia  Depaiiamn  tn  irampwiatHHii 
Oinoe  an  BnviffHHimit/uOcationi  3993 
AviatJoii  Grcn,  AAanta,  Georgia  90336, 
Telephone  HOQ  «96-4«3<. 

Dated:  May  2^i  1988. 
Frank  drtropp^i 

Acting  R^ionalpirector,  Southeast  Region. 
IFR  Doc  88-14988  nied  &-21-88: 8:45  aaij 
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interstate!  COMMERCE  ] 

COMMISSION 

Motor  Cantaf  AiJfAcatlons  to 
CoiHoMdMa,  pporga  or  Actpiire  Control 


The  SoUowitv  A^ilications ! 
approval  to  c#tiooiidate,  pordiase, 
meoge,  lease  i^yiioliiig  light*  and 
properties,  oriaoqaireoontnilafaiotar 
earners  pmdaat  to  49  Uj&C.  11343  or 
11344.  AloQ,  alMicatiaiis  dii«clly  related 
to  these  aaotof  noanoe  appiicatioiis 
(such  as  coavj^ions,  fateway 
elimiaatioiis,  t$id  secorilies  issuances) 
may  he  invoiced. 

"Hie  applic4ion8  are  governed  by  49 
CFRlia2.1. 

Persoos  twiotang  to  oppose  an 
applicatioB  toast  fallow  the  roles  ander 
49  CFR  liaU-itf  the  protest  Indudes  a 
reqaest  for  oiwl  hearing,  toe  request 
Shan  onet  thtkeqidreBients  of  49  cm 
118L3  aad  shtiM  indode  the  required 
certifioalMn.  {failure  seasooaMe  to 
oppose  will  b^ooastraed  as  a  waiver  of 
oppositioB  add  partidpatifln  in  the 
pcecocQuig- 

In  the  absence  <rf  legally  sufficient 
(Motests  as  \6  the  finance  appHcatioa  or 
to  aiyr  appHcwoa  directly  related 
thereto  filed  4<^thto  «  days  of 
publication  (dt,  if  the  application  later 
beooaKS  aaoppossd).  anvopriate 
autfiority  will  PC  issued  to  each 
applicaat  (anltso  the  application 
involves  ia^i^iiiBents)  apoa  oooqiliaace 
wi  A  oertoto  MquiremeBis  which  will  be 
set  forth  to  a  nodfication  of 
effectivenessl^f  this  decinon-ootice. 


AppUcaHl(s}  aust  vaaitkf  with  tSk 

conditions  set  forth  in  the  grant  or 


period  qtecified  in  Uie  notice  of 
effectiveness  of  this  deasion-notice,  or 
thed 
applicants 

Fladims 

TfcefiaiKagi  lor  these  applications  are 
set  forth  at  4BGFR  11«ZA 


Secretary. 

MC  F  i915\  fined  April  ZS,  19BB. 
Catawese  Omai  Gonipany  (CCCJ  (9S0 
Arch  Street,  sBHiitOKn,  PA  17872)— 
Purchase— Catawese  Coadh  Lanes,  Inc. 
(CCL)  (of  te  same  address). 
Representative:  James  W.  Patterson, 
1800  Peon  Mntod  Tower.  510  Walant 
Street,  PUlade^lda,  PA  19108^3619. 
CCC,  a  wm-cairier,  seeks  authority  to 
purchase  certain  assets  of  CCL  induding 
its  latentate  operatiqg  i^ts  held  in 
cei^cate  Na  MC-llfi370  and 
subnumbers  thereunder,  a  CCL's 
Pennsylvania  intrastate  authori^  held 
In  Dodcet  No.  A-K729  and  fbldeia  and 
amendments  thereunder.  The  interstate 
rights  bei^g  transferred  authorize 
transportation  ofpasseiigers  and  their 
b^gg^ge  in  apedal  and  charter 
operations,  between  apeciflBd  points  in 
the  United  States  leiccept  Hawaii}.  The 
Intestate  rights  being  traasieired 
authorise  the  transportation  of 
passeqgets  in  qiedal  and  diarter 
cperafions.  and  liaouaiae  service, 
between  specified  points  to 
Pennsylvaaia.  The  Coaunisston's  Motor 
Carrier  Board  recently  granted  CCC 
teB^oraiy  au&ority  to  purchase  the 
involved  authority. 

CCC  is  oiwnad  and  controlled  by  Carl 
W.  Kephart.  Sr.  and  Carl  W.  Keplurt  Jr. 
The  iCepharts  also  control  Susquehanna 
Transit  Coopaqy  (MG-14a060).  As  a 
result  of  this  paichase,  the  Kepharts  will 
also  control  CCL. 

[FR  Doc  •»-44008  Filed  «-21-«8;  «?4S  am) 
BUMS  oooc  7in$-<n.«i 

(ExPartoMo.  2904Sub-No.f)  fM-3)] 

Quartaily  RaB  Coat  A4ustai«it  Factor, 
Ran  Carriers 

AQENCVt  Intarstote  Commecoe 

Commisrion. 

ACTMMI.  Approval  of  rail  cost  adjustment 

factor  and  decision. 


:The< 

approved  the  thini  qoaiter  1988  rail  cost 
adfustaaeart  factor  (SCA^  and  cost 
index  filed  by  the  Assocutian  of 
American  Railroads.  The  third  quarter 
1988  RCAF  is  1^35.  Maximum  third 


I RCAF  rate  faaets  flsay  not 
ndafaai  second 
,         r18MritCAFnieleoels.Tolbe 
extent  that  aoqr  ■HKtoon  RCAF  rate 
exceeds  that  lawH  a  < 
reduction  must  be  aade. 
dates:  Effective  July  1,  ^ 

Wiffiam  T.  Bono  t202)  275-73S4 

or  .  

Robert  C  Hasdc  12023  27S-Qe38,  TDD  for 
hearing  inp^red  {202)  275-1721. 

Additional  informatinn  is  contained  in 
the  Coramissian's  dwisinn  To  purchase 
a  copy  of  ^  &E  dadaton  contact 
Dynastic  Concepts,  Inc.  Room  2229, 
Interstate  Cofluaeece  Coooissian 
Building,  Washington.  DC  2M23  or 
t^phone  (202)  280-4357.  Assistance  for 
the  hearing  iinpalred  is  available 
through  TDD  Services  {2023  275-1721  or 
by  pickup  from  Dynamic  Concepts,  Inc. 
in  Room  2229.  at  Commission 
headquarters. 

This  dedsion  w31  not  significantly 
affect  Qie  quality  of  the  human 
environment  or  tibe  conservation  of 
energy  resources. 

Aiafaarilir:4B  U&C.  U»ti.  IfOm?*.  S  U.S.C 

55a 

Decided:  June  lA  UBS- 

By  the  rffoiniiagifffi,  ChainnaD  GradisoB. 
Vice  Chainnan  Andre,  Comnussionera 
Stenett  Smsunu,  and  Lamboley. 
CoBBBisslong  Lamfadey  ciBticuiied  m  the 
resrit  'WTCi  a  oonmeiMifig  separate 
exprewian. 
NoretalLMdGee,    . 
Secrefo/y. 
[FR  Doc.  88-14009  Filed  6-21-88;  8:45  am] 

OIUINQ  COBE  7«SS-m4i 


(LCjC.(MorNa.P-8C] 

Passengar  Train  Operatton;  McMoon, 
Topeka  and  Santo  Fa  Raitoray  Co. 

H  appearmg,  that  tfie  National 
Railroad  Passenger  Corporation 
(Amtrak)  has  established  through 
passenger  train  service  between  New 
Orieans,  Lansiana  ntd  Los  Angeles, 
CaKfonHa,vm  El  Paso,  Texas.  The 
operation  of  these  trains  requires  ^ 
use  of  tiie  tracks  aad  otfier  fecihties  of 
Soutiieni  Pacific  Transportation 
Company  {Sr^.  A  portion  of  the  ^ 
tracks  near  Lizard,  New  Mexico,  are 
tea^Nirarily  oat  of  service  ijecauae  of  a 
derailment.  An  alternate  route  is 
available  via  The  Atchison,  Topeka  and 
Santa  Fe  Railway  Company  between  El 
Paso,  Texas  and  Deming,  New  Mexico. 

It  is  the  opinion  of  the  Commission 
that  Ate  use  of  audi  aheniate  route  is 
necessary  in  the  interest  of  the  public 
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and  the  commerce  of  the  people;  that 
notice  and  public  procedure  herein  are 
impracticable  and  contrary  to  the  public 
interest:  and  that  good  cause  exists  for 
making  this  order  effective  upon  less 
than  thirty  days'  notice. 
It  is  ordered,  1 

(a)  Pursuant  to  the  authority  vested  in 
me  by  order  of  the  Commission  decided 
January  13. 1988,  and  of  the  authority 
vested  in  the  Commission  by  section 
402(c)  of  the  Rail  Passenger  Service  Act 
of  1970  (45  use  562(c)).  The  Atchison, 
Topeka  and  Santa  Fe  Railway  Company 
(ATSF)  is  directed  to  operate  trains  of 
the  National  Railroad  Passenger 
Corporation  (Amtrak)  between  El  Paso. 
Texas,  and  a  connection  with  Southern 
Pacific  Transportation  Company  at 
Deming.  New  Mexico. 

(b)  In  executing  the  provisions  o*this 
order,  the  common  carriers  involved 
shall  proceed  even  though  no 
agreements  or  arrangements  now  exist 
between  them  with  reference  to  the 
compensation  terms  and  conditions 
applicable  to  said  transportation.  The 
compensation  terms  and  conditions 
shall  be.  during  the  time  this  order 
remains  in  force,  those  which  are 
voluntanly  agreed  upon  by  and  between 
said  carriers:  or  upon  failure  of  the 
carriers  to  so  agree,  the  compensation 
terms  and  conditions  shall  be  as 
hereafter  fixed  by  the  Commission  upon 
petition  of  any  or  all  of  the  said  carriers 
in  accordance  with  pertinent  authority 
conferred  upon  it  by  the  Interstate 
Commerce  Act  and  by  the  Rail 
Passenger  Service  Act  of  1970,  as 
amended. 

(c)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate 
and  foreign  commerce. 

(d)  Effective  date.  This  order  shall 
become  effective  at  7:30  p.m.,  (EDT), 
May  28. 1988. 

(e)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11:59  p.m. 
(MDT).  May  29, 1988.  unless  otherwise 
modified,  amended,  or  vacated  by  order 
of  this  Commission. 

This  order  shall  be  served  upon  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  and  upon  the  National 
Railroad  Passenger  Corporation 
(Amtrak).  and  a  copy  of  this  order  ^all 
be  filed  with  the  Director.  Office  of  the 
Federal  Register. 

Issued  at  Washington,  DC.  May  28, 1908. 
William  J.  Love,  i 

Agent. 

Noteta  R.  McGae, 
Secretary. 

(PR  Doc  88-14010  Filed  6-21-88;  8:45  am) 
MLUNO  COOE  703S-OVM 
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DEPARTMENT  OF  JUSTICE 

Drug  EnforcMMfit  Administration 
(Oocfcet  Na  87-7] 

Graat  Lakas  Whoiasala  Drugs,  Ine^ 
Ravoeation  of  Registration 

On  December  16. 1986,  the  Deputy 
Assistant  Administrator,  O^ice  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Great  Lakes 
Wholesale  Drugs  Inc.  (Respondent)  of 
11731-61  Levan  Road,  Livonia.  Michigan 
46150)  proposing  to  revoke  Respondent's 
DEA  Certificate  of  Registration 
PG0033112,  and  to  deny  any  pending 
applications  for  renewal  of  such 
registration  as  a  distributor  under  21 
U.S.C.  823(b)  and  823(e).  The  Order  to 
Show  Cause  alleged  that  Respondent's 
continued  registration  would  be 
inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  823(b)  and 
823(e)  and  21  U.S.C.  824(a)(4). 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause  ai)d  the 
matter  was  docketed  before 
Administrative  Law  Judge  Francis  L 
Young.  Following  prehearing 
procedures,  a  three  days  hearing  was 
held  in  Washington.  DC  beginning  on 
June  30. 1987.  On  February  3. 1988,  the 
Administrative  Law  Judge  issued  his 
opinion  and  recommended  ruling, 
findings  of  facts,  conclusions  of  law  and 
decision.  On  March  31. 1988.  counsel  for 
Respondent  filed  a  letter  to  the 
Administrator  in  Ueu  of  exceptions  to 
Judge  Young's  opinion  and 
recommended  ruling.  On  April  6. 1988. 
Judge  Young  transmitted  the  record  of 
these  proceedings,  including  the 
aforementioned  letter,  to  the 
Administrator.  The  Administrator  has 
considered  the  record  in  its  entirety  and 
pursuant  to  21 CFR  1316.67  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

Respondent  has  been  a  distributor  of 
controlled  substances  since  1967.  DEA 
investigators  conducted  an  inspection  of 
Respondent  in  April  1977.  During  this 
inspection,  the  investigators  discovered 
both  recordkeeping  and  security 
violations  of  Federal  laws  and 
regulations  relating  to  controlled 
substances.  Respondent's 
representatives  were  notified  of  these 
violations  and  a  Letter  of  Admonition 
was  sent  to  Respondent  by  DEA. 

A  follow-up  inspection  was  conducted 
by  DEA  investigators  in  May  197a  This 
inspection  uncovered  numerous 
violations  of  Federal  laws  and 


regulations,  including:  (a)  Failure  to  note 
the  date  shipped  on  all  Schedule  II  order 
forms;  (b)  failure  to  maintain  accurate 
sales  records  for  controlled  substances, 
in  that  the  customers'  current  DEA 
numbers  and  addresses  were  not 
correctly  noted  on  sales  invoices;  (c) 
failure  to  verify  that  customers  were 
property  registered  with  DEA  before 
shipping  controlled  substances:  and  (d) 
failure  to  maintain  a  complete  and 
accurate  record  of  all  controlled 
substances  received,  sold,  delivered,  or 
otherwise  disposed  of.  In  addition,  it 
was  noted  that  Respondent  had  failed  to 
establish  a  system  for  reporting  to  DEA 
excessive  purchases  of  controlled 
substances.  Following  this  investigation. 
DEA  personnel  discussed  all  of  the 
violations  discovered  during  the 
inspection  with  Respondent's 
representative. 

As  a  result  of  the  violations 
discovered  during  the  1978  investigation. 
Respondent  entered  into  an  Agreement 
of  Understanding  with  DEA  on 
September  15. 1978.  The  agreement 
noted  the  violations  and  listed  the 
measures  that  Respondent  agreed  to 
take  to  correct  them.  The  1978 
inspection  also  resulted  in  the  filing  of  a 
two  count  civil  complaint  against 
Respondent  in  the  United  States  District 
Court  for  the  Eastern  District  of 
Michigan.  Southern  Division.  This  action 
culminated  in  a  consent  judgment  in 
which  Respondent  agreed  to  pay  a 
$4,000.00  civil  penalty. 

In  November  1985.  DEA  conducted 
another  inspection  of  Respondent.  This 
investigation  also  disclosed  numerous 
violations  of  Federal  laws  and 
regulations  relating  to  controlled 
substances,  including:  (a)  Failure  to 
maintain  complete  and  accurate  records 
of  controlled  substances  received,  in 
that  an  audit  of  a  number  of  substances 
revealed  that  Respondent  could  not 
account  for  all  of  the  substances  it 
apparently  had  in  its  possession  during 
the  audit  period:  (b)  failure  to  maintain 
an  inventory  containing  a  complete  and 
accurate  record  of  all  controlled 
substances  on  hand  on  the  date  the 
inventory  was  taken,  i.e.,  Tuinal  100  mg. 
was  not  listed  on  the  inventory  although 
subsequently  it  was  learned  that  there 
were,  in  fact,  400  Tuinal  100  mg.  dosage 
units  in  stock  on  the  day  the  inventory 
was  taken:  (c)  failure  to  indicate 
whether  the  inventory  was  taken  at  the 
opening  or  closing  of  business  on  the 
day  it  was  taken:  (d)  failure  to  maintain 
the  Schedule  II  inventory  separate  from 
all  other  records  of  the  registrant:  (e) 
failure  to  maintain  the  inventory  of 
Schedule  m,  TV  and  V  controlled 
substances  in  a  readily  retrievable 


manner  (f)  fatlure  to  enter  on  an  order 
form  the  name  and  address  of  the 
supplier  from  whom  Respondent  had 
ordered  conti|(]IIed  substances;  (g) 
failure  to  ent^r  on  an  order  form  die 
quantity  of  si)l>stance8  received  by 
Respondent  pnjrsiiant  to  the  order  (h) 
failure  to  shop; controlled  substances  to 
its  customers  at  the  location  printed  on 
the  order  forns  received  from  the 
customers,  resulting  in  the  shipment  of 
controlled  subttances  to.  a  location  not 
registered  wi^  DEA;  (i)  lailure  to 
forward  copy  2  of  a  DEA  official  order 
form  to  DEA;  (j)  failure  to  record  on  an 
order  form  the 'number  of  containers  of 
controlled  substances  shipped  and  the 
date  on  whicMhe  containers  arie 
shipped;  (k)  fii^lure  to  refuse  to  fill  order 
forms  that  wetne  not  complete,  legible  or 
properly  prept^'ed,  executed  or  endorsed 
by  the  cUstonur  submitting  the  orden  (1) 
failure  to  refu^  to  fill  order  forms  which 
showed  alterations,  erasures  or  changes; 
(m)  placing  in^j>nnation  on  order  forms 
in  the  wrong  ottlumn;  (n)  making 
changes  on  order  forms  so  that  they 
were  difficult  to  read:  (o)  failure  to 
maintain  certain  records  in  a  readily 
retrievable  mi|mer  in  that  an  invoice 
failed  to  indicate  that  some  of  the 
substances  shttiped  were  controlled 
substances;  (p)  failure  to  record  the 
correct  date  of  jdistribution  of  controlled 
substances  ori  invoices;  (q)  failure  to 
indicate  the  rMistrant's  name  on 
invoices  as  rewiired  and  shipping 
controlled  substances  to  a  nonregistered 
location;  (r)  fati|ure  to  indicate  the 
registrant's  actlial  address  on  invoices; 
(s)  failure  to  make  a  good  faith  inquiry 
to  determine  i  mether  a  customer  is 
registered  to  i^ndle  controlled 
substances  bobre  shipment  of  these 
substances;  (()  Failure  to  report  the  loss 
or  theft  of  conjtroUed  substances  to  DEA; 
(u)  failure  to  maintain  the  controlled 
substance  ca^  door  under  the  direct 
supervision  of  i  in  employee  while  the 
door  was  prod]  led  open;  and  (v)  failure 
to  report  susplmous  orders  of  controlled 
substances  to  DEA  and  to  develop  a 
system  to  det<<|t  such  orders. 
A  discussion] was  held  with 
management  ^t  ^e  conclusion  of  the 
1985  inspectioa  A  corporate  officer  and 
manager  of  Respondent,  and  a  long-time 
employee  of  Rjaspondent  represented  the 
firm  at  this  di4<mssion  during  which 
DEA  investigajtbrs  discussed  each  and 
every  violatio^jthat  was  discovered 
during  the  insgiection  and  showed 
Respondent's  representatives  examples 
of  these  violates.  The  investigations 
told  the  representatives  that  the'se  were 
serious  violatijo^s  since  a  number  of 
them  were  repeats  of  the  violations 
found  in  die  1(  is  inspection.  In  addition. 
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the  investigators  offered  Respondent 
their  assistance  in  remedying  these 
violations. 

On  October  15. 1966.  DEA 
investigators  interviewed  one  of 
Respondent's  employees.  During  this 
interview,  the  employee  stated  that  tp 
the  best  of  her  brawled^  there  were  no 
procedures  in  place  to  reconcile 
controlled  substance  inventory 
discrepancies  between  the  computer 
•  figures  and  the  actual  count  of 
substances  in  the  controlled  substance 
cage.  She  stated  that  there  had  been  no 
meeting  of  Respondent's  management 
with  employees  following  the  November 
1985  inspection  to  discuss  the  violations 
discovered  at  that  time.  No  changes  in 
policy  or  procedures  had  been  instituted 
following  the  1985  inspection.  The 
employee  stated  fiurther  that  she  was 
not  aware  of  any  system  to  detect 
suspicious  orders.  In  addition,  she  stated 
that  orders  for  controlled  substances 
were  never  reduced:  that  if  Respondent 
had  the  drug  in  stock  when  an  order  was 
received.  Respondent  shipped  it. 
regardless  of  the  quantity  ordered. 

The  November  1985  inspection  was 
followed  up  by  another  inspection 
conducted  in  Nobember  1988.  During  the 
November  1986  inspection,  DEA 
investigators  interviewed  three 
employees  of  Respondent  who  worked 
in  the  controlled  substance  cage.  These 
employees  told  the  investigators 
essentially  the  same  information  which 
the  other  employee  told  them  on 
October  15, 1986. 

During  the  November  1986  inspection, 
investigators  found  that  the  majority  of 
violations  relating  to  order  forms,  which 
were  discovered  during  the  November 
1985  inspection  has  been  corrected.  The 
employee  responsible  for  handling  the 
order  forms  had  participated  in  Uie 
meeting  with  the  DEA  investigator 
following  the  1985  inspection.  The  other 
violations  noted  during  the  1985 
inspection  had  not  been  corrected  and 
continued  to  occur.  The  violations  of 
Federal  laws  and  regulations  discovered 
during  the  1986  inspection  included:  (a) 
Failure  to  indicate  on  the  inventory 
whether  the  inventory  was  taken  as  of 
the  opening  or  closing  of  business  on  the 
day  it  was  done;  (b)  failure  to  record  the 
correct  date  of  distribution  on  an 
invoice;  (c)  failure  to  indicate  the 
registrant's  name  and  registered  address 
on  records  of  sale  and  the  shipping  of 
controlled  substances  to  a  non- 
registered  location;  (d)  failure  to 
indicate  on  records  (an  inventory  and 
invoices)  all  controlled  substances  in  a 
readily  retrievable  manner:  (e)  failure  to 
develop  a  system  to  detect  suspicious 
orders  and  failure  to  report  such  orders; 


and  (f)  failure  to  make  a  "good  faith 
inquiry"  prior  to  distributing  a 
controlled  substance  to  determine  that 
the  customer  is  registered  to  handle 
controlled  substances. 

At  the  conclusion  of  the  November 
1986  inspection,  yet  another  discussion 
was  held  with  management.  The 
corporate  officer  who  was  present 
during  the  1965  management  discussion 
again  represented  Respondent;  Each  and 
every  violation  that  was  discovered 
during  the  1986  inspection  was 
discussed.  Subsequent  to  the 
management  discussion.  Respondent 
began  sending  the  local  DEA  office 
computer  printouts  of  all  of  its 
controlled  substance  sales.  One  printout 
indicated  that  Respondent  was  still 
shipping  controlled  substances  to  a 
pharmacy  which  was  not  registered  at 
the  location  to  which  the  substances 
were  being  shipped.  This  specific 
problem  has  been  discussed  with 
management  after  the  1986  inspection. 

In  May  or  June  1987.  a  DEA 
investigator  interviewed  the  former 
employee  who  had  been  responsible  for 
the  handling  of  Respondent's  order 
forms  during  both  the  1985  and  1988 
inspections.  This  interview  occuned 
after  the  individual  telephoned  DEA  to 
inform  the  investigator  that  Ae  had 
recently  quit  her  job  at  Respondent  after 
being  relieved  of  her  duties  relating  to 
Schedule  II  order  forms.  Her  area  of 
responsibility  at  Respondent,  the 
Schedule  n  order  forms,  was  the  only 
area  in  which  improvement  was  found 
by  DEA  investigators  between  the  1985 
and  1986  inspections.  The  intttvidual 
told  the  investigator  that  thefts  of 
controlled  substances  from 
Respondent's  inventory  could  go 
undetected,  since  there  were  no 
procedures  in  place  to  determine  if  the 
inventory  in  the  computer  corresponded 
with  the  amount  of  controlled 
substances  actually  in  stock.  The 
individual  went  on  to  say  that  several  of 
the  employees  questioneid  not  only  the 
types  of  customers  ordering  controlled 
substances  fmtn  Responci^nt,  but  also 
the  amount  of  substances  they  were 
ordering.  Whenever  the  employees 
voiced  any  concern,  the  individual 
responsible  for  Respondent's  day-to-day 
operations  told  them  he  would  check 
into  it  and  then  he  would  tell  them  to  go 
ahead  and  ship  the  order.  Concerning 
verification  of  a  customer's  registration 
with  DEA,  the  individual  stated  that 
employees  would  telephone  the 
customer  and  inquire  as  to  the  name  of 
the  company,  its  DEA  number  and  the 
expiration  date  of  the  number.  The 
individual  stated  that  no  inquiries  were 
ever  made  as  to  the  customer's 
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registered  address.  She  iortfaer  stated 
that  no  inquiry  was  made  regarding  the 
DEA  registration  of  a  new  autoaer— 
the  drugs  were  just  flipped.  I 

The  Administrative  Law  fudge  foend  ^ 
that  OEA  conducted  a  study  of 
Respondent's  codeine  baaed  product 
sales  from  October  1 1966^  exdudtng 
December  1965.  Iliis  study  revealed  that 
148  registrants  purchased  a  total  of 
1.199,920  dosage  units  of  solid  oral 
codeine  from  Respondent  during  this 
period  of  time  for  an  average  purchase 
per  registrant  of  8,107.6  dosage  units. 
Seven  of  these  re^strents  piovhased  at 
a  level  of  two  standard  deviaticms 
above  the  average  purchase.  These 
seven  top  purchasers  purchased  a  total 
of  618.200  dosage  units,  or  51.52%  of  the 
codeine.  These  seven  purchased  an 
average  of  8ai343  dorage  units  per 
registrant  Excluding  these  seven 
registrants,  the  remaining  141  registrants 
purchased  only  581720  dosage  units  of 
codeine  or  48.48%  of  the  codeine  sold  by 
Respondent  The  average  purchase 
amongst  these  remaimog  purchasers 
was  4.12&7  dosage  units.  If  Respondent 
had  had  a  system  to  detect  suspicious 
orders  as  required  by  Federal 
regulations,  it  would  have  idmtified  the 
orders  of  tts  top  seven  puchaaem  of 
oral  codeine  as  being  "suspicious".  i.e 
of  unusual  size  or  deviating  from  a 
nonnal  pattern  or  of  umiaual  &«q«eacy. 

Respondent  argues  that  its  DEA 
registration  should  not  be  revoked. 
because  it  has  never  engaged  in  the 
diversion  of  controlled  substances.  The 
Administrative  Law  fiMige  concfauled 
that  this  is  not  true.  Reapondent  has 
shipped  controlled  substanoes  to  an 
unregistered  person,  it  has  diipped 
controlled  substances  to  an  unregistered 
address.  Such  shipments  are  dhrenian 
outside  the  ieptimate,  authoriaed 
channels  of  distributioa  hi  addition. 
Respondent  has  asserted  that  it  has 
consistendy  soi^t  to  ibyow  a 
responsible,  practical,  conuaon-sense 
approach  to  ito  regulatory  ofal^iatians. 
Once  again.  Judge  Young  oancfaded  that 
the  record  clearly  inchcates  the  contraiy. 
Respondent  has  £ailed  to  ooaq)ly  with 
the  Federal  laws  and  regnlatians 
applicable  to  distributors  of  conhoDed 
substances  for  almost  a  deode. 
The  Administrative  Law  Judge 
concluded  that  essntieUy  the  same 
violations  were  foimd  by  inveitigators 
on  each  of  at  least  fov  inspections— 
records  were  not  beiag  maintaiiied  as 
required.  Judge  Yowig  noted  that  such . 
complete  and  aocurate  reoardkee|rii^  is 
essential  to  assure  t^t  adequate  control 
is  maintained  to  ptevent  die  diveision  of 
controlled  substances  into  illegitimate 
channels,  ^eventing  such  diversion  of 


these  dangerous  drags  is  Ae  ultimate 
purpose  of  Federal  regnlatians  relating' 
to  controlled  substances.  When  these 
regulations  are  not  carefufly  observed 
the  purpose  of  the  entire  regnlatoiy 
scheme  can  be  thwarted. 

Judge  Young  conduded  that  no  single 
regulatory  violation,  of  those  repeatedSy 
found  in  Respondent's  fiacifity,  would 
warrant  revocation.  However,  ta  ftis 
case,  there  were  numerous  violations, 
essentially  the  same  ones,  repeated  over 
a  protracted  period  of  tnne. 
Respondent's  repeated  faihires  to 
responsibly  oaaiftj  with  the  regdations 
establishes  it  to  be  a  potential  leak  in 
die  distribution  cham  of  controlled 
substances,  and  therefore,  its  continued 
re^stretion  is  inconsistent  wiA  the 
public  interest.  The  Admmistrattve  Law 
Judge  recommended  Aat  Respondenf  s 
registration  be  revoked. 

The  Administrator  adopts  the  opinion 
and  recommended  ruling,  findings  of 
fact,  oondttsions  of  tew  and  decision  of 
the  Administrative  Law  Judge  in  Aeir 
entirety.  The  evidence  is  dear- 
Respondent  has  disregarded  its- 
regulatory  responsfljflities  ami  caimot 
be  trusted  to  handle  controlled 
sidistances.  Respondent's  registration 
must  be  revoked. 

According,  tfie  Administrator  of  the 
Drug  Enforcement  Adrahustration. 
pursuant  to  the  autfiority  vested  hi  hnn 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.un(bj,  hereby  orders  ^t  DEA 
Certificate  ofR^istratioo  PG0033112. 
previously  issued  to  Great  Lakes 
Wholesale  Drugs.  Inc.,  be,  and  it  hereby 
is,  revoked.  The  Adniiustrator  fmtfier 
onkre  that  any  pentfing  applications  for 
renewal  of  such  re^stration,  be,  and 
they  hereby  are,  derned.  This  order  is 
effective  August  22, 1968. 

Dated:  June  IB,  1988. 
|ohn  C  Lawn, 
Administrator. 
[FR  Doc.  88-14070  Fikd  4-21-88:  ft45  amj 


Jcffray  MitfUn,  UJ>^  Ravocation  of 
Rogistntion 

On  Apnl  20. 1968.  tin  Deputy 
Asristant  Administrator,  Office  of 
Diversion  Control  Ung  Enforcement 
Administation  (DBA),  issned  an  Order 
to  Show  Cause  to  Jeffiiey  Martin.  M  J),  of 
26035  MonltonPsikway  #41.  Lagana 
Hills,  Califonda  82658,  proposing  to 
revoke  his  IKA  Certificate  of 
Registntion  AMl99ra23.  and  to  deny 
any  pending  appteatfons  for  registration 
as  a  practitioBer  rnider  21  U.S.C.  823(f). 
The  Order  to  Show  Cense  afi^ed  that 
Dr.  Martin's  contfauied  registration  is 


inconsistent  with  the  public  interest  as 
thai  term  is  used  in  21  U.S.C  823(f1  and 
824ta)(4). 

The  Order  to  Show  Cause  was 
persondy  served  on  Dr.  Martin  on  Ajvil 
27. 1088.  More  than  Hbutjf  days  have 
passed  since  the  O^der  to  Show  Cause 
was  received  by  Dr.  Martin  and  the  Dn« 
Enforcement  Administratiao  has 
received  no  response  thereto.  Pursuant 
to  21  CFR  130L54(a]  and  1301.54(d). 
Jeffrey  Martin.  MJ).  U  deeoied  to  have 
waived  his  oppartuaity  for  a  hanrii^ 
Accordingly.  Oae  Adatiaistrator  now 
eaters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  llie 
investigative  file.  21  CFR  1J0LS7. 

The  Administrator  finds  lliat  between 
January  1. 1965  and  April  Ifl,  1086.  Dr. 
Martin  issued  numerous  prescriptioas     ' 
for  Percocet  a  SrJiedule  U  narcotic 
ciHitroUed  substance,  to  various 
individuals  for  no  Ictgitimate  medical 
need  The  individuals  had  the 
prescriptions  fiOed  at  local  pharmacies 
and  then  returned  the  drags  to  Dr. 
Martin  for  his  own  p«"nHial  use.  On 
April  24, 1966.  Dr.  Martin  sun«ndei«d 
his  DBA  re^stration  in  ffrhftdiilrti  U  and 
IIN.  Subsequently,  on  Septaarijer  22. 
1986.  the  Board  of  Medical  Examiners  of 
the  State  of  NorOi  Carolina  revoked  Dr. 
Martin's  license  to  practice  medicine  in 
that  state. 

The  Administrator  also  finds  that  Or. 
Martin  was  arrested  on  December  7, 
1666.  in  Columbus,  Ohio  for  issoiog  « 
prescriptton  lotTylox,  a  Schedule  II 
narcotic  controlled  substance,  for  a  non- 
existent individual,  and  then  atteo^ittog 
to  have  the  prescriptiao  filled  at  a 
pharmacy.  As  a  result  of  this  activity. 
Dr.  Martin  surxendered  his  Ohio  medical 
license  to  that  stote's  Mndiml  Board  on 
February  6, 1987. 

The  Administrator  fiuther  finds  tliat 
on  his  application  to  renew  his  OEA 
Certificate  of  Registratioo  ia  California, 
executed  on  July  5, 1SB7.  Dr.  Martin 
indicated  that  bis  had  never  surrendered 
a  DEA  registration,  when  in  fact  he  bad 
surrendered  his  OEA  Schedule  H  and 
nN  privileges  on  Ai»il  24. 198& 
Therefore.  Dr.  Martin  materially 
falsified  his  renewal  applicatioiL 
No  evidence,  of  girjiinnfftiffn  or 
mitigating  drcumstances  has  been 
offered  on  behalf  of  Or.  Martin.  Based 
on  the  above,  the  Administrator 
condudes  that  Or.  Martin's  continued 
registration  with  DEA  is  inconsistent 
with  the  public  interest  and  therafore, 
his  DEA  Certificate  of  Registration  must 
be  revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
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0.100(b].  hereby  ptden  that  OEAJ 
Certificate  of  Rkjgistetion  AM1901923. 
previously  issu^l  to  Jefirey  Martiii, 
M.D.,  be.  and  it  hereby  is.  revoked.  Any 
pending  applicAUons  for  registration,  bie. 
and  they  herebyi  an.  denied.  This  order 
is  effective  juMfZ,  igea 

Dated:  lune  16,]  1988. 
lohnCLawn. 
Administrator.    I ' 

(FR  Doc  a8-1407i  iFiled  6-21-88;  8:45  am] 
BiLUNa  coot  441»i^ 

(DoclwtNo.S7-jt] 

N«v«ilto  H.  wdims,  D J>^;  Dwiial  of 
Application  fM  ^togMration 

On  May  6. 19^,  the  Qeputy  Assistant 
Administrator  ( iithe  Drug  Enforcement 
Administration  (DBA).  Office  of 
Diversion  Control,  issued  an  Order  to 
Show  Cause  tolAleveille  H.  'Trey" 
Williams.  D.D.$.  (Respondent),  of 
Houston.  Texas,  proposing  to  deny  the 
appUcation  for  ^^stration  which 
Respondent  executed  on  August  24. 
1986^  The  statuary  predicate  for  seeking 
the  denial  of  Respondent's  application  is 
that  Respondent's  registration  would  be 
inconsistent  wilh  the  public  interest 
based  upon  his  recent  felony  conviction 
relating  to  controlled  substances  and  the 
material  falsifidition  of  his  application 
for  registration]  Respondent,  through 
counsel,  timelyjnled  a  request  for  a 
hearing  on  the  lasues  reaised  in  the 
Order  to  Show  iQause  and  the  matter 
was  placed  on  ^e  docket  of 
Administrative  I  law  )udge  Mary  Ellen 
Bittner.  i : 

After  receiviak  prehearing  statements 
from  counsel  fcaTRespondent  and  the 
Government.  Iirage  Bittner  held  a 
prehearing  conference  on  August  11. 
1987,  after  whiiib  she  issued  a 
prehearing  rulia^  ordering  Respondent's 
counsel  to  provf  pe  more  ^tailed 
statements  of  ep^pected  testimony  from 
the  Respondent  bnd  one  other  witness 
on  or  befoare  Sj^tember  21, 1887.  The 
prehearing  niliu  also  contained  a 
warning  that  n4f 'additional  testimony  is 
tted  over  objection." 
leduled  the  hearing  to 
ober20,19e7.in 


likely  to  be  ai 
Judge  Bittner 
take  place  on 
Washington. 

Respondent's 
file  a  detailed 
witnesses.  On 
upon  Responi 
with  the  prehei 


lunsel  did  not  timely 
mary  of  testimony  of 
tober  15. 1987.  based 
's  failure  to  comply 
_  ruling.  Govemaient 
counsel  filed  a  tiodon  to  strike  portions 
of  Respondent's  prehearfaog  statement, 
including  Respopdent's  testimony.  After 
receiving  the  GJovemment's  motion. 
Judge  Bittner  ise|ued  an  order  affording 
Respondent  the  opportunity  to  file  a 


response  to  the  Government's  motion  on 
or  before  October  13. 1987.  As  of 
October  14. 1967.  no  such  response  was 
received  by  the  Administrative  Law 
Judge  and.  on  that  date.  Judge  Bittner 
granted  the  Government's  motion  to 
strike  the  testimony  of  Respondent  and 
one  of  his  witnesses. 

On  October  15. 1987.  Judge  Bittner 
received  a  document  entitled  "Expanded 
Testimony  of  Respondent"  from 
Respondent's  counsel.  The  document 

Stave  no  explanation  for  Respondent's 
ailure  to  file  the  statement  by  the  date 
specified  in  the  prehearing  ruling.  On 
October  16. 1987,  Respondent's  counsel 
submitted  a  letter  to  Judge  Bittner 
explaining  that  there  had  been  a  clerical 
error  in  mailing  the  document  received 
the  previous  day.  The  letter  did  not 
provide  any  explanation  for  the  failure 
to  file  the  detailed  summary  of 
testimony  in  accordance  with  the 
prehearing  ruling. 

The  hearing  in  this  matter  was  held  in 
Washington,  DC.,  on  October  20, 1987. 
and  was  continued  on  December  1. 1987. 
due  to  the  unavailability  of 
Respondent's  witness.  During  the 
hearing.  Respondent's  counsel  requested 
that  the  Adininistrative  Law  Judge 
reconsider  her  earlier  order  granting  the 
Government's  motion  to  strike.  Judge 
Bittner  denied  his  request,  noting  that 
Respond6nt'9  counsel  did  not  comply 
with  the  prehearing  ruling,  nor  did  he 
provide  adequate  justification  for  failing 
to  comply  with  that  order.  Accordingly, 
Respondent  was  not  permitted  to  testify 
at  the  hearing.  In  posthearing 
submissions.  Respondent's  counsel 
again  requested  diat  his  client  be 
permitted  to  testify  on  his  own  behalf. 
For  reasons  stated  at  the  hearing, 
Respondent's  request  was  denied. 

At  the  hearing,  the  Government  called 
two  witnesses  to  testify,  FBI  Special 
Agent  Robert  Walther  and  DEA 
Diversion  Investigator  Joige  Acevedo. 
and  introduced  11  documents. 
Respondent's  counsel  called  one  witness 
to  testify.  William  S.  NaiL  Esq..  of  the 
Texas  State  Board  of  Dental  Examiners, 
and  introduced  six  documents. 
Following  the  hearing,  both  parties 
submited  proposed  fbdings  of  fact 
condusiona  of  law  and  arguments. 

On  Mardi  9, 1968.  Judge  Bittner  issued 
her  opinion  and  recommended  ruling, 
flndiogs  of  fact  condoaions  of  law  and 
decision,  recommendiog  diat 
Reniondent's  ap|riicati<m  for  registration 
be  denied  based  upon  his  felony 
conviction  relating  to  controlled 
substances.  With  respect  to  the 
allegation  that  Respondent  materially 
falsified  an  application  for  registration. 
Judge  Bittner  determined  that  the  record 
of  the  administrative  proceeding  was 


insufficient  to  condude  that  Respondent 
intentionally  falsified  an  earlier 
application  for  registration. 

On  March  29. 1968,  Respondent's 
counsel  filed  exceptions  to  the  opinion 
and  recommended  ruling,  findings  of 
fact  conclusions  of  law  and  decision  of 
the  Administrative  Law  Judge.  On  May 
24. 1988,  more  than  one  month  after  the 
entire  record  of  this  proceeding  ivas 
transmitted  to  the  Administrator. 
Respondent  mailed  a  letter  directly  to 
the  Administrator  requesting  that  he 
disregard  the  Administrative  Law 
Judge's  recommendations  and  grant  his 
application  for  registration. 

After  carefid  consideration  of  the 
entire  record  of  this  proceeding, 
including  exceptions  filed  by 
Respondent's  counsel,  and  Respondent's 
subsequent  letter,  the  Administrator 
adopts  the  findings  of  fact  condusions 
of  law,  and  recommended  ruling  of  the 
Administrative  Law  Judge. 

The  Administrator  finds  that  on  June 
7, 1982,  in  the  Northern  District  of 
Georgia.  Respondent  was  convicted, 
after  entering  a  plea  of  guilty,  of  one 
count  of  using  a  communication  facilify 
in  causing  and  fadUtating  the 
commission  of  acts  constituting  a  felony 
under  21  U.S.C.  963  and  conspiring  to 
import  cocaine  hydrochloride  into  the 
United  States,  in  violation  of  21  U.S.C. 
843(b).  Based  Upon  the  conviction. 
Respondent  was  sentenced  to  serve 
three  years  in  prision.  He  was 
incarcerated  firom  June  21. 1982.  to  July 
2. 1984.  and  completed  his  parole  on 
December  18. 1984. 

Respondent's  conviction  resulted  from 
an  FBI  undercover  investigation  of  white 
collar  crime  in  the  Atlanta,  Georgia  area 
in  the  Fall  of  1981.  During  the 
investigation,  FBI  Special  Agents  posed 
^  as  money  brokers  seeking  to  lend  and 
invest  "offshore  funds"  in  the  United 
States.  The  Spedal  Agents  were 
approached  by  a  Rick  Johnson,  who 
informed  them  that  his  cousin.  Lee 
Johnson,  could  assist  them  in  bringing 
the  funds  into  the  country.  Lee  Johnson 
advised  them  that  he  knew  of 
individuab  who  could  utilize  the  funds 
by  importing  drugs,  spedfically  cocaine, 
into  the  United  States  fsam  Columbia. 
Lee  Johnson  put  the  Special  Agents  in 
contad  with  Respondent  and  a  Charles 
Pate. 

On  October  7, 1981,  undercover 
Special  Agent*  met  with  Respondait  at 
his  dental  laboratory  in  Texas.  During 
the  meeting,  they  discussed  the  funding 
for  importing  approximately  30  to  SO 
kilograms  of  cocaine,  the  division  of 
profits  from  the  sale  of  the  cocaine,  and 
Respondent's  relationship  with  Mr.  Pate. 
Respondent  informed  the  Special  Agents 
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that  he  had  known  Mr.  9%ke  for  five 
years,  and  tfiat  for  tha  fnnkna  eighteen 
months  he  and  kfr.  Pale  Ind  attempted 
to  import  cocaine  inta  the  Iteited  States, 
but  always  lacked  Hw  nioeseary 
financing.  Based  span  Hie  airanged 
division  of  profita.  Reapondant  stood  (o 
make  more  than  Smunojn  ftoB  hte 
invdvemaU  in  the  adMBsa. 

The  undocover  FBI  Spedel  Ageats 
met  with  Respoadent  agaia  in  necembei 
1981.  At  that  time.  Respondent  mftamod 
them  that  he  had  a  potential  pwdiaaer 
for  a  large  quantity  of  die  opessne. 
Respondent  also  potic^iated  in  several 
telephone  conversations  with  the 
Special  Agents  in  Oeceaaber  IWl  and 
January  19S2.  in  which  he  reaffimed  his 
willingness  to  participate  in  the 
conspiracy  to  import  iMtge  quantities  of 
cocaine  into  the  United  States.  A  final 
meeting  was  held  in  Adanta.  Geosgia  in 
January  1982.  Althoagh  Respondent  did 
not  attend  the  meeting,  he  expressed  his 
continued  interest  in  participeting  in  the 
scheme  during  telephone  conversatioos 
with  the  Special  Agents  both  before  and 
after  the  final  meeting.  Subsequent  to 
the  meeting.  Mr.  Pate  travelled  to  South 
America  and  met  with  reputed  rjvjiina 
suppliers  in  Colombia  to  discuss  the 
importation  of  the  cocaine. 

Prior  to  his  indictment.  Respondent 
was  contacted  by  FBI  Special  Agents 
and  was  given  an  opportunity  to 
disclose  the  proposed  transaction. 
Although  Respondent  stated  that  he  had 
been  in  contact  with  individuals  in  an 
e^ort  to  obtain  venture  capital  for  his 
dental  business,  he  did  not  mention  the 
proposed  cocaine  transaction.  He  also 
never  attempted  to  disassociate  himself 
firom  the  group  or  its  activities. 

Respondent  was  previously  registered 
with  the  Drug  Enforcement 
Administration,  but  allowed  the 
registration  to  expire  in  1982.  In  June 
1983,  Respondent  also  allowed  his 
Texas  Department  of  Public  Safety 
Registration  to  expire. 

On  June  14, 1984.  Respondent 
executed  applications  to  handle 
controlled  substances  with  both  the 
Drug  Enforcment  Administration  and  the 
Texas  Department  of  Public  Safety.  On 
the  DEA  application  for  registration,  he 
answered  "yes"  to  the  question  asking 
whether  he  was 

*  *  *  currently  authorized  to  *  *  * 
prescribe,  distribute,  dispense  '  *  *  or 
otherwise  handle  ctrntrolled  ^bstances  in 
the  schedules  for  which  yoa  are  applying 
under  the  laws  of  the  stale  or  ioriscfiction  in 
which  you  are  a|)erating  or  propose  to 
operate? 

At  that  time.  Respondent  did  not 
possess  a  valid  Texas  Department  of 
Public  Safety  registration.  Without  the 
state  registration,  a  practitioner  is  not 


audioriied  to  handle  contn^d 
substances  in  Texas.  Respondent  also 
answered  his  Texas  Department  of  . 
Safety  legiiniation  appHcaBon 
indicathig  Aat  he  posacseed  a  valid 
DEA  legistialion,  alUiuuipi  ui&t 
registration  had  exj^red  te  1982. 
.  Respondent  subequen^  wiftdrew  Ins 
DEA  appncatiaD  for  legMratfon  after  he 
was  infurmed  by  Diveisiun  Investigators 
from  the  DEA  Honston  Ffeld  IKvision 
that  he  could  not  obtain  a  DEA 
registration  wilfaoat  possessinig  a  valid 
state  controBed  substance  registratian. 

On  December  28. 1984.  fonowiog  an 
administrafive  hearing.  Respondent's 
state  dental  license  was  iodefinitdy 
suspended  by  Qie  Texas  State  Board  of 
Dental  Examiners.  Hie  Board  based  its 
decision  upon  Respondent's  1982 
conviction.  Besides  a  review  of  state 
triplicate  prescriptions  for  Schedule  II 
controlled  substances  issued  by 
Respondent,  The  Board  dH  not  conduct 
an  independent  invesUgafioa  regarding 
Respondent's  controlled  substance 
handling  activities.  At  dut  hearing. 
Respondeat  testified  about  his 
involvement  in  the  cocaine  importation 
scheme.  He  emphasixed  ^t  no  drugs  or 
money  ever  changed  hands  during  the 
transactions,  and  claimed  that  the 
activities  were  nothing  "but  people 
sittii]g  around  B.S.ing  about  maldng  10 
million  dollars."  Although  he  conceded 
that  he  had  erred  in  associating  with 
persoQs  involved  in  those  activities,  he 
asserted  that  "there  would  be  a  lot  of 
people  who  would  be  tempted  by  2 
million  dollars  for  doing  nothing,  and 
these  people  were  coauag  around 
flashing  money." 

On  NoveaUier  15. 1985.  the  Texas 
State  Board  of  Dental  Examines 
reinstated  Repondent's  lioense  to 
practne  dentistry  in  that  state,  effective 
October  15. 1965.  subject  to  certain 
conditions.  One  of  the  omditions  was 
that  Respondent  would  not  be  permitted 
to  handle  controlled  sobatances  in  state 
Schednles  II  and  ON  for  far  a  period  of 
three  yews,  or  until  approved  by  the 
Board.  The  Board  also  required 
Respondent  to  appear  before  the  Board 
on  a  semtannaal  basis  and  to  comply 
with  the  lawa.  ides  and  regaiations 
goveining  dental  practice  in  the  atate. 

On  October  Si,  1985.  Respondent 
applied  fora  new  Texas  Department  of 
Public  Safety  regiatration  in  state 
Schedules  m,  BIN.  IV  and  V.  After  his 
application  was  denied  on  November  21, 
1985,  Respondent  reqaeated  a  hearing  in 
the  matter.  On  July  IB,  1988,  foHowing 
the  hearing,  the  Texas  Department  of 
Public  Safety  issued  an  order  granting 
Respondent's  application  for 
registration. 


On  Augnst  24,  le88,lte8pQfRdent 
exectrted  anaftcr  apiff  cation  for  a  DEA 
registiatioB.  requesting  poBdision  to 
handfo  SdiedaleHI.  ni.  W  and  V 
Lon  tinned  snbatances. 

Respondent  appeared  before  the 
Texas  State  Board  of  Dental  Examiners 
in  January  1967.  requiting 
reinstatement  of  his  Schedule  ii  and  ON 
controlled  substance  handling  privileges 
in  that  atate.  Tke  Board  jrantad  his 
request  Respondent  also  received  a 
Texas  Department  of  Public  Safety 
registration,  dated  June  9. 1987. 
authorizing  him  to  handle  atate  Schedule 
n.  IIN.IU.  UIN.IV  and  V  controUed 
substances. 

The  Administrator  may  deny  an 
application  far  ra^stnrtian  if  ke 
detenrinas  that  wmA  regiatration  would 
be  inconsiatent  i^th  the  public  interest 
The  factors  whick  an  cansidBred  in 
determining  wbetbar  the  registraticn 
would  be  in  the  pufaiic  interaat  are 
enumerated  in  21  U.SjC.  82a(f).  Taro  of 
the  factors  to  be  oansiderad  indade  the 
applicant'a  oonvictian  nooad  ander 
Federal  or  state  laars  leiatiBg  to 
contnrfled  sufaetanoea.  and  Iha 
applicanf a  oontpiiaaoe  wiln  Federal, 
state  or  local  laws  relating  to  contralled 
substances.  All  factors  need  not  be 
present  for  the  AdaunistrBtor  to  deny  an 
application  far  regtetratian.  Instead,  the 
Administrator  may  accord  each  factor 
the  weiglit  be  deems  appropriate  in 
determining  die  pnblic  infaraat.  See  Paui 
Stepak.  MJX,  51 FR 17558  (198^ 

In  this  instance,  tbere  u  no  question 
that  Respondent's  felony  coavicticm 
resulted  from  illegal  activities  involving 
controlled  substances.  He  was  an  active 
participant  in  a  oonspiracy  to  import  a 
large  quantity  of  cocaine  into  the  United 
States.  Ahhoagh  the  illegal  activities 
which  resulted  in  Respondenfa 
conviction  fell  outside  the  scope  of  his 
professional  practice  and  did  aot 
involve  the  use  of  his  DEA  registration, 
the  conviction  constitutes  a  sufficient 
basis  for  finding  that  his  registration  is 
not  in  the  public  interest  See  Gordon 
Acker,  MJ)^  Docket  No.  88-41, 52  FR 
9962  (1987),  afi'd  mib  mm  Acker  v.  DEA, 
No.  87-1180  (D.C  Or.  Janu^  19, 1988); 
and  Walker  L  Whaley,  HUX,  Docket 
No.  85-12,  51  FR  15556  (1988). 

Based  upon  Respondenf  s  felony 
conviction  relating  to  controlled 
substances,  and  die  facts  enderlying 
that  ooBviction,  die  Admiidstrator  finds 
that  Respondent's  registration  would  not 
be  in  flie  public  interest.  The  FBI 
investigation  revealed  that  Respondent 
played  a  significant  role  in  the 
conspiracy  to  import  cocaine.  He 
introduced  the  Spedal  Agents  to  an 
individual  who  had  contacts  in 
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scheme,  rather 
responsibiU^  f( 
A  DEA  regis' 
serious  respons 


Colombia  able  to  supply  the  cocaine.  He 
attempted  to  lo^te buyers  for  the 
cocaine.  He  alsbi  planned  to  share  in  the 
anticipated  pronjts  from  the  transaction. 
The  scheme  wa|^  never  carried  out 
because  of  the  ^Sture  of  the  FBI 
investigation.  DM  because  of  any  lack  of 
diligence  by  ReMiondent  and  the  other 
participants.  St|i|em«its  made  by 
Respondent  at  Us  sentencing  hearing 
and  the  heariog  beCwe  the  Texas  Board 
of  Dental  BxaiiMers  indicate  that 
Respondent  ha4  not  acknowledged  the 
gravity  of  his  illttal  activities.  Even  the 
brief  summary  AfRaqxindent's 
testimony  ori^Mlly  provided  in  his 
prdiearing  stat^tient  was  consistent 
with  the  statemfa^ts  be  made  during  the 
criminal  sentencing  bearing  and  the 
state  licensing  l^tariog.  Cleariy, 
Respondent  ha^  Repeatedly  attempted  to 
minimize  tfie  senousness  of  his 
involvement  in  n»  cocaine  importation 
lan  to  accpet 
his  actions, 
ition  carries  with  it  a 
,  lility  for  the  proper  use 
of  controlled  subistances.  Hie 
Administrator  r^uires  assurance  that 
the  registrant  wm  uphold  his 
responsibility  tdpiandle  controlled 
substances  with  student  care  to 
protect  the  public  interest  Respondent 
has  yet  to  provide  the  Administrator 
with  that  degre^  bf  assurance.  The  only 
evidence  of  rehsbilitation  presented  in 
the  proceeding  was  that  Respondent 
complied  with  tjiJB  requirements  imposed 
by  the  Texas  Stale  Board  of  Dental 
Examiners.  Thes^  requirements  were 
minimal  and  compliance  with  the 
requirements,  ab^nt  any  other  evidence 
of  rehabilitation,  is  insufficient  to  fustify 
the  issuance  of  a  DEA  registration  to 
this  Respondent.  Consequently,  tfie 
Administrator  datermines  that  issuing  a 
DEA  registration!  to  Respondent  would 
be  inconsistent  jvf  ith  the  public  interest. 

Having  conclvjled  that  Respondent's 
registration  woilld  be  inconsistent  with 
the  public  interest,  the  Administrator  of 
the  Drug  Enforcement  Administration, 
pursuant  to  the  powers  vested  in  him  by 
21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  orders  ^lat  the  application  for 
registration,  exekiuted  by  Neveille  H. 
'Trey"  Williams.  D.D.S.  on  August  24. 
1986.  be,  and  it  hereby  is.  denied. 

This  order  is  elective  June  22. 1968. 

Dated:  June  16.  lles. 
John  C.  Lawn, 
Administrator. 
JFR  Doc  88-14072J  ^^iled  6-21-68: 8:45  am] 
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NATIONAL  LABOR  RELATIONS 
BOARD 


naviMon  of  BlaiMiMiii  of  Oi^Qanlnrt 

Hartfonf  SMbftgloiMi  Offlco 

(Subragion  S«)  to  Regional  Offieo 

(Region  34) 

AOKNCV:  National  Ubor  Relations 
Board. 

ACTION:  Notice  of  upgrading  of  Hartford 
Subregional  Office  to  R^nal  Office 
status. 

•UMMARV:  The  National  Labor  Relations 
Board  is  reorganizing  the  structure  of  its 
office  in  Hartford,  Connecticut,  to 
upgrade  it  from  a  Subregion  of  the 
Boston  Regional  Office  to  a  Regional 
Office  and  is  revising  its  Statement  of 
Oiganization  and  Functions  accordingly. 
EFFECnVE  date:  July  5. 1988. 


FOR  nmTHoi  mmuumom  coHTAcn 

John  C.  Truesdale,  Executive  Secretary, 
1717  Pennsylvania  Avenue  NW.,  Room 
701,  Washington.  DC  20570.  Telephone: 
(202)254-9430. 

SUPPUEMEMTARV  MPOmiATION:  The 
National  Labor  Relations  Board  has 
decided  to  iq^ade  the  statiis  of  the 
Agency's  Hartford  Subregional  Office 
(Subr^on  36)  from  a  Subregion  ctf  die 
Boston  Regional  Office  to  the  fiill  status 
of  a  Regional  Office  headed  by  a 
Regional  Director.  The  purpose  of  the 
change  in  status  of  Subregion  39  is  to 
provide  improved  case,  processing 
capability  for  the  Hartford  Office.  This 
change  will  vest  the  new  Regional 
Office  with  indepondent  cas^andling 
responsibility  wi&  respect  to  both  unfair 
labor  practice  and  representation  case. 
Currently,  the  officer  in  charge  in 
Subre^on  39  has  been  delegated  all  the 
powers,  duties,  and  functions  of  a 
Regional  Director  except  for  the  final 
processing  of  representation 
proceedings,  which  remains  within  the 
responsibility.of  the  Director  of  the 
Boston  Regi<Hial  Office.  With  the  change 
to  Regional  Office  status  the  R^onal 
DirectcH-  of  the  Hartford  Region  will 
have  the  same  authority  in  the 
representation  case  area  as  has  been 
delegated  to  other  Regional  Directors. 

The  geographical  area  covered  by  the 
Hartford  Region  will  continue  to  be  the 
same  as  that  currently  covered  by  the 
Subregion.  namely,  the  entfre  State  of 
Connecticut 

The  newly  created  Region  will  be 
designated  as  Region  34. 

The  last  list  of  Regional  and 
Subregional  Offices  was  published  at  53 
FR  1030&-103a6.  March  3a  1988. 

Accordingly,  tfie  NLRB  revises  its 
Statement  of  Organization  and 


Functions  to  reflect  the  addition  of 
Region  34,  Hartford,  and  the  elimination 
of  Subregion  39. 

Dated.  Washington,  DC  June  17, 1988. 
By  diractioa  of  the  Board.  National  Labor 
Relations  Board. 

JohnCTniaadala. 

ExeaUive  Secretary. 

[FR  Doc.  88-14083  Filed  e-a-aS:  8:45  anij 


NATIONAL  SOENCE  FOUNDATION 
Material*  SubmHtad  for  0MB  RmlMe 

hi  accordance  wiA  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  fatformetton  collection  that 
will  affect  the  public 

Agency  dearonce  Officer  Herman  G. 
Fleming,  (202)  357-9520. 

(VilB  Desk  Officer  Written  comments 
to:  Office  of  Infonnation  and  Regulatory 
Affairs,  ATTN:  Jim  Houser,  Desk 
Officer,  OMB,  22  Jackson  Place,  Room 
3208.  NEOB  Washington.  DC  20S03. 

'nUe:  Survey  of  Siq>erconductivity 
Research  and  Development  Activities  in 
Industry. 

Affe^ed  PuUks  Businesses  or  other 
for  proBt 

Response/Burden  Houn:  100 
responses.  200  burden  hours. 

Abstract-  Quantitative  infonnation  on 
R&D  expenditures  and  scientific  and 
engineering  (S&E)  employment  in 
superconductivity  is  needed  to  improve 
the  ability  of  the  Federal  Government  to  . 
assess  its  policymaking  and  budget 
formulation  activities  in  science  and 
technology.  Executive  Branch  agencies 
and  the  Congress  use  responses  of 
industry  leaders  to  make  timely  decision 
on  S&T  policy  questions. 

Dated:  ]une  17, 1988. 
Hennan  G.  Fleming. 
IVSP  Clearance  Officer. 
[FR  Doc.  88-14031  Filed  fr-a-SS;  8:45  am) 
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Advisory  Committaa  for  Polar 
Programs;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 
Name:  Advisory  Committee  for  Polar 

Programs. 
Date  and  time: 
July  11, 1968. 8:30  a.m.-S:00  pjn. 
July  12. 1968, 8:30  a  jn.-5:30  p.m. 
Type  of  meeting: 

Place:  National  Science  Foundation, 
Rooms  543  and  627. 1800  G  Sti%et 
NW..  Washington.  DC  20550. 
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Type  of  meeting:  Closed— July  11, 1988, 
8:30  p.in.-5:00  p.m. 
Open— July  12. 1988,  8:30  a.in.-5:00 
p.m. 

Contact  Person:  Dr.  Peter  E.  Wilkniss. 
Division  Director,  Division  of  Polar 
Programs,  Room  62a  National 
Science  Foundation,  Washington, 
DC  20550.  Telephone:  202/357-7766. 

Purpose  of  Committee:  Serves  to  provide 
expert  advice  to  the  U.S.  Antarctic 
Program  and  the  Arctic  Program, 
including  advice  on  science 
programs,  polar  operations  support, 
budgetary  planning,  and  polar 
coordination  and  information.      | 

Agenda:  i 

]uly  11.  1988  ' 

8:30  a.m.-5:00  p.m.  Room  627 
Subcommittee  for  the  External  Peer 
Oversight  Review  of  the  Polar 
Biology  and  Medicine  Program 
8:30  a.m.-5K)0  p.m.  Room  543 
Subcommittee  for  Polar  Science  Long 
Range  Plans  { 

July  12. 1988  \ 

8:30  a.ni. 

Welcome,  Introductions. 
Announcements  '  ' 

8:45  a.m. 

Minutes  of  March  88  (Tenth) 
meeting — review  DAC  report  and 
DPP  response 
9:00  a.m. 
.  Subeommittee  report— review  of  Polar 

Biology  and  Medicine    ' 
9:30  a.m. 

Discussion 
10:00  a.m. 

Coffee  Break  J 

10:15  a.m.  '     y 

BrieHng  on  USAP  Safety  Review 
10:30  a.m. 

Oversight  review  of  Polar  Operations 
11:30  a.m. 

Lunch  Break 
1:00  p.m. 

Subcommittee  report — Polar  Science 
Long  Range  Plan  and  Discussion 
2:00  p.m. 

Recent  developments  in  Polar  Science 
3:30  p.m. 

DAC  Tasking  and  Plans 
5:00  p.m. 

Adjourn 

Reason  for  Closing:  The  meeting  will 
deal  with  a  review  of  grants  and      '; 
declinations  in  which  the  Committee 
will  review  materials  containing  the 
names  of  applicant  institutions  and 
principal  investigators  and  privileged 
information  contained  in  declined 
proposals.  This  meeting  will  also  include 
a  review  of  peer  review  documentation 
pertaining  to  applicants.  Any  non- 
exempt  materials  that  may  be  discussed 
at  this  meeting  (proposals  that  have 


been  awarded)  will  be  inextricably 

intertwined  with  the  discussion  of 

exempt  materials  and  no  further 

separation  is  practical.  The  meeting  will 

al^o  deal  with  budgetary  data  or  / 

privileged  financial  information  in 

connection  with  work  on  long  range 

plans.  These  matters  are  within 

exemptions  (4)  and  (6)  of  5  U.S.C. 

552b(c),  the  Government  in  the  Sunshine 

Act. 

M.  Rebecca  Wiokler, 

Coww  it  tee  Management  Officer. 

June  17. 198a 

(FR  Doc.  88-14032  Filed  6-21-88: 8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-361  and  50-362] 

Southern  California  Ediaon  C04 
lasuance  of  Environmental 
Aasessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  change  to 
Facility  Operating  Licenses  NPF-10  and 
NPF-15  issued  to  the  Southern 
California  Edison  Company,  (SCE)  et  al., 
(the  licensee),  for  operation  of  the  San 
Onofre  Nuclear  Generating  Station 
Units  2  and  3,  located  in  San  Diego, 
California. 

Identification  of  the  Proposed  Action 

Section  2.B(6)  of  the  licenses  currently 
authorizes  SCE  to  possess  "such 
byproducts  and  special  nuclear 
materials  as  may  be  produced  by  the 
operation  of  the  facility."  "Hie  proposed 
change  woud  replace  "the  facilitv"  with 
"San  Onofre  Unit  1  and  2"  in  NPF-10 
and  "San  Onofre  Unit  1  and  Unit  3"  in 
NPF-15.  The  effect  of  this  change  would 
be  to  allow  storage  of  spent  fuel 
produced  by  operation  of  Unit  1  in  either 
Unit  2  or  Unit  3.  The  change  proposed 
by  the  staff  would  include  that  proposed 
by  SCE  and  would  add  the  following 
sentences  to  the  end  of  Section  2.B(6)  of 
Facility  Operating  Licenses  NPF-10  and 
NPF-15.  as  indicated: 

NPF-10 

Transshipment  of  Unit  1  fuel  t)etween  Units 
1  and  2  shall  be  in  accordance  with  SCE 
letters  to  U.S.  Nuclear  Regulatory 
Commission  dated  March  11. 18,  and  23, 1988 
and  in  accordnace  with  the  Quality 
Assurance  Requirements  of  10  CFR  Part  71. 

NPF-15 

Transshipment  of  Unit  1  fuel  between  Units 
1  and  3  shall  be  in  accordance  with  SCE 
letters  5  to  U.S.  Nuclear  Regulatory 


Commission  dated  March  11, 18.  and  23, 1988 
and  in  accordance  with  the  Quality 
Assurance  requirements  to  10  CFR  part  71. 

Summary  of  Environmental  Assessment 

The  environmental  impacts  of  plant 
operations  were  estimated  in  the  "Final 
Environmental  Statement  Related  to 
Operation  of  San  Onofre  Nuclear 
Generating  Station.  Unit  1,  "U.S.  Atomic 
Energy  Commission,  October  1973  and 
"Final  Environmental  Statement  Related 
to  the  Operation  of  San  Onofre  Nuclear 
Generating  Station.  Units  2  and  3."  U.S. . 
Nuclear  Regulatory  Commission.  April 
1981  (NUREG-G4g0).  Since  these 
documents  did  not  consider  the  transfer 
of  Unit  1  spent  fuel  between  the  units  as 
recently  proposed,  the  environmental 
impacts  as  a  consequence  of  this 
transfer  will  be  addiiressed  here. 

The  proposed  amendmmt  would  not 
alter  the  type  or  amount  of  fiiel  that  can 
be  received,  used,  and  possessed  at  the 
site.  Limitations  on  the  amount  of  fuel 
that  may  be  stored  in  the  San  Onofre 
Nuclear  Generating  Station  (SONGS) 
Units  2  and  3  spent  fiiel  pools  and  the 
manner  in  which  it  may  be  stored  and 
handled  would  also  not  be  changed. 
Only  the  Unit  1  spent  fuel  that  has  aged 
for  at  least  120  days  will  be  transferred 
to  Units  2  and  3  spent  fuel  pools.  A  cask 
for  which  a  Certificate  of  Compliance 
has  been  issued  by  the  NRC  wil  be  used 
to  transfer  spent  Kiel  between  units. 

Occupalional  Radiation  Exposure 

The  cumulative  occupational 
radiation  dose  for  the  proposed  transfer 
operation  is  estimated  to  be  less  than  0.1 
person-rem  per  spent  fuel  assembly. 
Based  on  present  and  projected 
operations,  the  staff  estimates  that  the 
proposed  transfer  of  Unit  1  spent  fuel  to 
Units  2  or  3  will  add  only  a  small 
fraction  to  the  total  annual  occupational 
radiation  dose  at  the  facility.  The  total 
cumulative  occupational  dose  for  1985 
and  1986  at  the  site  was  approximately 
773  person-rems  per  year.  The  total 
cumulative  dose  for  seven  spent  fuel 
assemblies  in  one  cask  would  be  less 
than  1  person-rem.  The  licensee 
estimated  no  more  than  216  spent  fuel 
assemblies  would  be  transferred  in  any 
one  year;  this  corresponds  to  a  dose  of 
about  22  person-rems.  This  would  be 
less  than  3%  of  the  annual  cumulative 
occupational  dose  at  the  site.  Thus,  the 
staff  concludes  that  the  proposed 
transfer  of  spent  fuel  will  not  result  in 
any  significant  increase  in  doses 
received  by  workers 

10  CFR  71.47  provides  that  radiation 
levels  external  to  the  package  must  not 
exceed  10  mrem/hr  at  any  point  two 
meters  beyond  the  outermost  sides  of 
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the  transporting  if  ehicles.  For  a  cask 
meeting  this  criterion,  the  corresponding 
dose  rate  is  approximately  0.0001  rem/ 
hr  at  the  nearest  site  boundary.  The 
hcensee  stated  tjliat  the  time  to  travel 
from  the  Unit  1  eisk  area  to  the  Unit  2  or 
Unit  3  cask  area!  Will  be  about  Vt  hour. 
Under  the  abov4  bonditions,  and 
assuming  a  maxinum  of  31  transfers  per 
year,  the  staff  estimates  that  the  annual 
dose  commitments  to  a  maximaUy 
exposed  individ^  at  the  nearest  site 
boundary  due  to  fhe  proposed  transfer 
of  spent  fuel  between  the  units  will  be 
less  than  2  milliMm.  Likewise,  the  staff 
estimates  that  ths  annual  population 
dose  to  the  general  public  due  to  the 
proposed  transf^t  would  be  a  small 
fraction  of  the  tlwee  person-rem 
population  dosejqstimated  in  the  Final 
Environmental  Statements  for  Units  1. 2,  . 
and  3  for  transpAHation  of  aU  fuel  and 
waste.  Thus,  theltstimated  annual  total 
population  dose  |ihclnding  the  proposed 
transfer  of  spent]  ^lel  would  be  very 
small  compared  kp  the  annual 
cumulative  dosejif  about  61,000  person- 
rems  to  this  sambi  population  from 
background  radiytion. 

Non-Radiologicaullinpact 

The  Commission's  staff  has  evaluated 
the  potential  noi^-radiological 
environmental  iitipacts  associated  with 
the  proposed  spent  fuel  transfer  and 
concluded  that  t^^y  are  not  significant. 
The  staff  has  coiicluded  that  the 
proposed  license  change  would  not 
cause  a  significant  increase  in  the 
impact  to  the  environment  and  will  not 
change  any  conclusions  reached  by  the 
staff  in  the  Final  Environmental 
Statement  for  eaoi  unit. 

Finding  of  No  Si^jWicant  Impact 

The  CommissiOh's  staff  has  reviewed 
the  proposed  licqase  change  to  transfer 
the  spent  fuel  between  the  units  relative 
to  the  requiremems  set  forth  in  10  CFR 
Part  51.  Based  upon  the  environmental 
assessment,  the  Staff  concluded  that 
there  are  no  signii^cant  radiological  or 
non-radiological  impacts  associated 
with  the  proposea  action  and  that  the 
proposed  lioensej  change  would  not  have 
a  significant  effetl  on  the  quality  of  the 
human  environment.  Therefore,  the 
Commission  has  {determined,  pursuant 
to  10  CFR  51.31.  ttOt  to  prepare  an 
environmental  inktiact  statement  for  the 
proposed  Uc«i8el  change. 

For  further  details  with  respect  to  this 
action,  see  (1)  thf  application  for  license 
change  dated  De^mber  30, 1987  as 
supplemented  by|  letters  of  January  12. 
February  22,  McuUi  11. 18,  and  23, 1968. 
(2}  the  "Final  Eni^nmental  Statement 
Related  to  the  OjkraticAi  of  San  Onofre 
Nuclear  Generatfaig  Station,  Units  2  and 


3."  dated  April  1981.  (3)  the  "Fmal 
/Environmental  Statement  Related  to 
Operation  of  San  Onofre  Nuclear 
Generating  Station,  Unit  1"  dated 
October  1973,  and  (4)  the  Environmental 
Assessment  dated  June  15, 1988.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street, 
Washington,  D.C.  20555,  at  the  General 
Library,  University  of  California  at 
Irvine,  Irvine,  California  92713. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  June,  1988. 

For  the  Nuclear  Regulatory  Commission, 

George  W.  Knighton, 

Director,  Project  Directorate  V,  Division  of 
Reactor  Projects— III,  IV.  V.  wdd  Special 
Projects  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-14052  Filed  6-21-88;  8:45  am] 
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Inactive  Uranium  MM  Fadtttiaa: 
Avaiiabillty  «id  Raqueat  for  PuMc 
Comment  on  a  Draft  Tadmieai 
Position  on  Intormatlon  Naada  To 
Demonstrata  CompHanea  Witti  EPA's 
Proposed  Groundwater  Protection 
Standards 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Request  for  public  comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  of  and  soliciting  public 
comment  on  a  draft  'Technical  Position 
on  Information  Needs  to  Demonstrate 
Compliance  with  EPA's  Proposed 
Groundwater  Protection  Standards  in  40 
CFR  Part  192,  Subparts  A-C."  The 
Position  provides  NRC  guidance  on  the 
types  of  information  and  assessments 
that  the  NRC  staff  considers  acceptable 
to  demonstrate  compliance  with 
standards  proposed  by  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  groundwater  protection  at  inactive 
uranium  mill  tail^s  sites.  NRC  is 
requesting  public  comment  on  the  draft 
Technical  Position  before  it  is  finalized. 

DATE  Comments  on  the  draft  Technical 
Position  should  be  submitted  by  August 
22. 1988  to  ensure.that  the  comments  are 
considered  by  NRC  staff  in  developing 
the  final  Technical  Position. 

ADORcascs:  Copies  of  the  draft 
Technical  Position  may  be  obtained  by 
writing  to  Michael  Weber  at  Mail  Stop 
5E4,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Comments  on  the  draft  position  should 
be  sent  to  the  Rules  and  nt}cedures 
Branch,  Division  of  Rules  and  Records, 


Office  of  Administration  and  Resources 
Management  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  or 
may  be  hand  delivered  to  Room  4000, 
Maryland  National  Bank  Building,  7735 
Old  Georgetown  Road,  Bethesda, 
Maryland,  between  the  houre  of  7-.30 
ajn.  and  4:15  p.m.  we^days  except 
Federal  holidays.  Copies  of  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  1717  H  Street. 
NW.,  Washington.  DC. 

FOR  PURTHiR  INFORMATION  CONTACT: 
Michael  Weber,  Division  of  Low-Level 
Waste  Management  and 
Decommissioning,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Telephone:  (301) 
492-0565. 

SUPPLEMENTARY  INFORMATION:  The  NRC 

Staff  is  developing  guidance  to  assist  the 
Department  of  Energy  (DOE)  in 
developing  remedial  action  plans  to 
demonstrate  compliance  with  standards 
proposed  by  EPA  for  groundwater 
protection  at  inactive  uranium  mill 
tailings  sites.  Title  I  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(UMTRCA)  requires  the  NRC  to  concur 
with  DOE'S  selection  and  performance 
of  remedial  action  in  accordance  with 
EPA's  standards.  The  draft  Technical 
Position  provides  guidance  on  the  types 
of  information  and  assessments  that  the 
staff  considers  acceptable  to 
demonstrate  compliance  with  EPA's 
proposed  groundwater  protection 
standards.  These  standards  are 
contained  in  proposed  revisions  to 
Subparts  A-C  of  40  CFR  Part  192 
published  in  the  Federal  Register  on 
September  24, 1987  (52  FR  3G000).  Under 
section  108  of  UMTRCA,  as  amended, 
and  Section  275  of  the  Atomic  Energy 
Act,  remedial  action  taken  by  DOE  must 
comply  with  these  proposed  standards 
until  EPA  promulgates  final  standards. 

EPA's  proposed  disposal  and  control 
standards  in  Subparts  A  and  C  of  40 
CFR  Part  192  require  DOE  to 
demonstrate  that  disposal  of  residual 
radioactive  material  complies  with  site- 
specific  groundwater  protection  and 
closure  performance  standards.  The 
purpose  of  the  groundwater  protection 
and  closure  performance  standards  is  to 
establish  minimum  acceptable 
performance  for  the  disposal  and  control 
of  residual  radioactive  material  to 
prevent  or  control  fiiture  releases  of 
hazardous  constituents.  The  disposal 
and  control  standards  also  require 
implementation  of  a  monitoring  and 
corrective  action  program  to  provide  the 
basis  for  performance  assessment. 
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confirm  the  performance  of  disposal 
units,  and  provide  for  corrective  actions 
that  may  be  necessary  if  disposal  units 
do  not  perform  adequately. 

EPA's  proposed  cleanup  standards  in 
Subparts  B  and  C  of  40  CFR  Part  192 
require  DOE  to  demonstrate  that 
existing  groundwater  contamination  at 
inactive  uranium  mill  sites  will  be 
cleaned  up  or  otherwise  controlled  to 
protect  humans  and  the  environment. 
The  clean  up  standards  require  a 
demonstration  consisting  of  three 
components:  a  groundwater  cleanuif 
standard,  a  cleanup  demonstration,  and 
a  cleanup  monitoring  program.  The 
groundwater  cleanup  standard  specifies 
target  concentrations  for  cleanup  of 
hazardous  constituents  in  contaminated 
groundwater.  The  cleanup 
demonstration  shows  how  the  planned 
remedial  action  will  attain  the  cleanup 
standard.  The  cleanup  monitoring 
program  defines  the  extent  of 
groundwater  contamination,  provides 
feedback  on  the  effectiveness  of  the 
cleanup  program,  and  monitors 
compliance  with  the  groundwater 
cleanup  standard. 

Consistent  with  EPA's  proposed 
standards  for  groundwater  protection, 
the  draft  Technical  Position 
distinguishes  between  aspects  of  the 
disposal  and  control  of  residual 
radioactive  material  at  new  disposal 
sites  and  at  existing  inactive  mill  sites, 
and  the  cleanup  of  existing  groundwater 
contamination  at  inactive  mill  sites.  In 
the  interim,  before  EPA  promulgates 
final  groundwater  protection  standards, 
the  NRC  staff  will  review  groundwater 
protection  information  and  assessments 
submitted  by  DOE  using  the  draft 
Technical  Position  along  with  relevant 
procedures  and  acceptance  criteria 
provided  in  Chapters  of  the  staff's 
Standard  Review  IHan  for  UMTRCA 
Title  I  Mill  Tailings  Remedial  Action 
Plans.  The  staff  intends  to  finalize  the 
Technical  Position  and  revise  the 
Standard  Review  Plan  after  EPA     i 
promulgates  final  groundwater       < 
protection  standards  for  inactive 
uranium  mills  under  Title  I  of  UMTIICA. 

NRC  staff  is  requesting  comments 
from  interested  parties  to  assist  the  staff 
in  developing  the  Technical  Position  and 
will  use  those  comments  in  revising  the 
Standard  Review  Man  and  finalizing  the 
Technical  Position  after  EPA 
promulgates  final  groundwater       {   ■ 
protection  standards  for  inactive 
uranium  mill  sites  under  Title  I  of  i 
UMTRCA.  ! 


Dited  at  RockviUe,  Maryland,  this  10th  day 
of  June,  1968. 

R.  |ohn  StaraiOT, 

Acting  Chief,  Technical  Branch,  Division  of 
Low-Level  Waste  Management  and 
Decommissioning,  Office  of  Nuclear  Materia] 
Safety  and  Safeguards. 
[FR  Doc.  88-14053  Filed  8-21-88;  a-45  am] 
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Appokrtnwnts  to  Performance  Review 
Board  for  Senior  Executive  Service 

agency:  Nuclear  Regulatoiy 

Commission. 

action:  Appointment  to  performance 

review  board  for  Senior  Executive 

Service. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  announced  the 
following  new  appointments  to  the  NRC 
Performance  Review  Board  (FRB): 

New  Appointees: 
Joseph  J.  Fouchard,  Director,  Public 

Affairs,  Office  of  Governmental  and 

Publio  Affairs 
Clemens.  J.  Heltemes.  Jr.,  Deputy 

Director,  Office  for  Analysis  and 

Evaluation  of  Operational  Data 
William  C.  Parler,  General  Counsel, 

Office  of  the  General  Counsel 
William  T.  Russell,  Regional 

Administrator,  Region  I 
Brian  W.  Sheron,  Director,  Division  of ' 

Systems  Research  Office  of  Nuclear 

Regulatory  Research 

In  addition  to  the  above 
appointments,  the  following  members 
are  continuing  on  the  PRE: 
Paul  E.  Bird,  Director,  Office  of 

Personnel 
John  C  Hoyle,  Assistant  Secretary  of 

the  Commission,  Office  of  the 

Secretary 
William  G.  McDonald,  Director.  Office 

of  Administration  and  Resources 

Management 
Frank  J.  Miraglia.  Associate  Director  for 

Projects,  Office  of  Nuclear  Reactor 
.   Regulation 
John  M.  Montgomery,  Deputy  Regional 

Administrator,  R^on  IV 
Hugh  L  Thompson,  Jr.,  Director,  Office 

of  Nudear  Material  Safety  and 

Safeguards 

William  B.  Kerr,  Director.  Office  of 
Small  and  Disadvantaged  Business 
Utilization  and  Civil  Rights.  ccHitinues  to 
serve  as  an  ex  officio  non-voting 
member. 

The  following  members  are  continuing 
on  the  NRC  Performance  Review  Board 
Panel: 
Robert  M.  Bemero,  Deputy  Director, 

Office  of  Nuclear  Material  Safety  and 

Safeguards 


Hudson  B.  Ragan,  Assistant  General 

Counsel  for  Administration.  Office  of 

the  General  Counsel 
James  M.  Taylor,  Deputy  Executive 

Director  for  Regional  Operations. 

Office  of  the  Executive  Director  for 

Operations 

All  appointments  are  made  pursuant 
to  Section  4314  of  Chapter  43  of  Title  5 
of  the  United  States  Code. 
TOR  nmTHER  MiraraiATKNI  CONTACR 
Hugh  L  Thompson.  Jr.,  Chair, 
Performance  Review  Board,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  (301)  492-3352. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  June,  198a 

For  the  Nuclear  Regulatory  Conunission. 

Date:  June  14. 1988. 
Victor  SlelkKlr.. 

Chairman,  Executive  Resources  Board. 
[FR  Doc.  88-14087  Hied  6-21-88;  8:45  am] 
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[Docket  Na  50-352-OLA  (TS  lodin*)] 

Philadelphia  Electric  Ca  (Umerick 
Generating  Station,  Untt  1); 
Assignment  of  Atomic  Safety  and 
Ucensing  Appeal  Board     -^ 

Notice  is  hereby  given  that,  in-  . 
accordance  with  the  authority  conferred 
by  10  CFR  2.787(a).  die  Chairman  of  the 
Atomic  Safety  and  Licensing  Aiq)eal 
Panel  has  assigned  the  following  panel 
membov  to  serve  as  the  Atomic  Safety 
and  Licensing  Appeal  Board  for  this 
operating  license  amendment 
proceeding:  Alan  S.  Rosenthal. 
Chairman,  Thomas  S.  Moore.  Howard  A. 
Wilber. 

Dated:  June  16, 1988. 
C  Jean  Shoemaker. 
Secretary  to  the  Appeal  Board. 
[FR  Doc.  88-14088  Filed  6-21-88;  8:45  am] 

■HJJNO  COOe  7SM-01-4I 


(Docket  No*.  50-289  and  5»-320] 

GPU  Nuclsar  Corp^  at  aL; 
Cnnairtefatlon  of  laauaneeof 

Ammm^^kM^^kMav^m  A«k  r^wHilii  fti  ■  ■■liana 

Anienaiiieiiia  w  racmy  uperanng 
Ucenaes  and  Propoaoo  No  Significant 
Hanrds  Conaidaralion  Oatermination 
and  Opportunity  for  Hsartng 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
50  and  DPR-73,  issued  to  GPU  Nuclear 
Corporation,  et  aL  (the  licensee),  for 
operation  of  the  Three  Mile  Island 
Nuclear  Station.  Units  1  and  2  located  in 
Dauphin  County.  Peimsylvania. 


Federal  Register  /  Vol.  53.  No.  120  /  Wednesday.  June  22.  1988  /  Noticeg 23471 


The  proposed  amendments  would 
approve  the  TTiill  Modified  Amended 
Physical  Security  Plan  as  requested  in 
the  licensee's  lune  2, 1988  submittal.  The 
amendment  reauest  is  responsive  to  the 
NRC's  Miscellaneous  Amendments  and 
Search  Requiitiments  Rule  (10  CFR 
73.55)  pubUshed  on  August  4, 1986.  It 
also  proposes  I  i^ajor  changes  to  the 
listing  of  vitalj^reas  associated  with 
lolidation  of  security 
rMI  Units  1  and  2. 
ice  of  the  proposed 
lents.  the  Commission 
findings  required  by  die 
Act  of  1954,  as  amended 
le  Commission's 


TMI-2  and  co 
forces  for  bo 

Before  issu 
license  amen 
will  have  ma 
Atomic  Ene  ^ 
(the  Act)  and 
regulations 

The  Commi 


,sion  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
considers  tion.JJnder  Sie  Commission's 
regulations  in  [ip  CFR  50.92,  this  means 
that  operation  6f  the  facility  in 
accordance  w|lh  the  proposed 
amendments  wbuld  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequencesjdf  an  accident  previously 
evaluated;  or  12)  create  the  possibility  of 
a  new  or  differanf  kind  of  accident  from 
any  accident  pieviously  evaluated;  or  (3) 
involve  a  signjj^cant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  detennination  is  provided 
below.  I 

The  requirements  of  10  CFR  73.55  are 
designed  to  "provide  high  assurance 
that.activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security,  and  do  not 
constitute  an  unreasonable  risk  to  the 
pubhc  health  a«d  safety."  Furthermore, 
the  physical  protection  requirements  of 
10  CFR  73.55  are  "*  *  *  designed  to 
protect  against  the  design  basis  threat  of 
radiological  s^l^otage"  as  defined  in 
Section  73.1(aJ. 

The  proposed  Security  Plan  change  is 
based  on  the  qoncept  of  devitalizing 
TMI-2  while  stSl  maintaining  adequate 
security  for  TMI-1.  GPU  Nuclear 
believes  that  t^  proposed  devitalization 
of  TMI-2  warrabted  based  on  previous 
regulatory  guidance  that  relates  the 
concern  of  radiological  sabotage  to  the 
off-site  dose  criteria  of  10  CFR  Part  100. 
Numerous  analyses  have  been 
performed  to  cutermine  the  off-site  dose 
potential  for  both  normal  and  accident 
conditions  at  'rMI-2.  These  analyses 
would  not  be  ac^versely  impacted  by  the 
proposed  planjohange  since  the 
consequences  joif  these  analyses  assume 
release  of  the  evaluated  source  term 
(e.g.,  rupture  of  icansister  contents,  fires 
in  containment  The  results  of  the 
referenced  ana^ses  have  determined 
that  there  are  no  credible  accident 
scenarios  at  TMI-2  that  could  exceed 


die  off-site  dose  criteria  of  10  CFR  Part 
100.  Additionally,  the  present  status  of 
TMI-2  is  unique  in  that  it  is  a  long-term 
cold  shutdown  condition.  Hiere  are  no 
active  systems  required  to  maintain 
TMI-2  in  this  condition  as  was 
recognized  by  the  NRC  in  License 
Amendment  No.  27  which  deleted  the 
Technical  Specfication  requirements  for 
backup  on-site  AC  power  sources  (e.g., 
emergency  diesel  generators,  nuclear 
service  river  water  system,  et  al.).  This 
was  also  recognized  by  the  Commission 
when  it  granted  TMI-2  regulatory  relief 
from  the  requirements  of  10  CFR  50, 
Appendix  A,  General  Design  Criteria  17 
and  19  related  to  on-site  AC  power 
sources  and  Control  Room  habitability. 
Thus,  the  potential  for  radiological 
sabotage  at  TMI-2  has  been  drastically 
reduced  if  not  eliminated,  llierefore,  the 
proposed  change  does  not  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  Security  Plan  change 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated.  The  proposed 
change  is  consistent  with  previous 
regulatory  relief  &t>m  the  requirements 
of  10  CFR  73.55  for  vitalized  areas 
during  extensive  shutdown. 
Furthermore,  as  the  TMI-2  facility  is 
defueled,  the  potential  for  radiological 
sabotage  will  be  further  reduced. 
Additionally,  the  off-site  dose  releases 
addressed  in  the  accident  scenarios 
previously  evaluated  will  bound  the 
remaining  recovery  activities.  ■ 

Finally,  the  proposed  change  does  not 
involve  a  reduction  in  a  margin  of  safety 
based  on  the  fact  that  the  proposed* 
change  would  still  retain  access  control 
to  the  TMI-2  Protected  Area  via  the 
TMI-2  Processing  Center  until  such  time 
that  TMI-2  enters  Post-Defueling 
Monitored  Storage.  Specifically,  the 
TMI-2  Processing  Center  will  continue 
to  be  manned  by  Site  Security 
personnel. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  Hnal 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regidatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  the  Federal  Register 
notice.  Written  comments  may  also  be 


delivered  to  Room  4000,  Maryland 
National  Bank  Building,  7735  Old 
Geoigetown  Road.  Bethesda,  Maryland. 
bom  8:15  a.m.  to  5K)0  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  1717  H  Stieet  NW.,  Washington, 
DC.  The  filing  of  requests  for  hearing 
and  petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  22, 1988,  Uie  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
wddi  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing- Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/ or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  HV 10  CFR  2.714<  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceedings  as  to 
which  petiioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  confei^nce  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
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shall  Ble  a  supplement  to  the  petition  to 
intervene  which  must  Include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  die  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to   j 
participate  as  a  party.  ! 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing* is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  effective, 
notwithstanding  the  request  for  a      ! 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the, 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  state  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  Bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555.  Attention: 


Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  dAys  df  the  notice  period,  it  is 
requested  that  the  petitioner  prompdy  so 
inform  the  Commission  by  a  toll-fiise 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  John  F.  Stolz:  Petitioner's 
name  and  telephone  number;  date 
petition  was  mailed:  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Ernest  L 
Blake.  Jr.,  Esquire,  Shaw,  Pitbnan,  Potts 
&  Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  June  2, 1968  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  SU«et,  NW.,  Washington.  DC 
20555,  and  at  the  Local  Public  Document 
Room  located  at  the  Government 
Publications  Section,  State  Library  of 
Pennsylvania,  Wahiut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  June  1988.. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  W.  Heroan, 

Senior  Project  Manager,  Project  Directorate 
1-4,  Division  of  Reactor  Projects  I/U,  Office  of 
Nuclear  Reactor  Regulation. 
[FR.  Doc.  88-14054  FUed  6-21-88;  8:45  am] 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Northwest  Conservation  and  Electric 
Power  Plan  FMi  and  WlkllNe  Program; 
Proposed  Intetpttatlen  of  Five-Year 
Review  and  Request  for 
Recowmendalions  nsqulrsmsnti  of 
ttw  Padfie  Norttiwest  Elsctric  Power 
PIsnnIng  and  ConssrvaUon  Act 

AQENCY:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

ACTION:  Notice  of  proposed  agency         ! 
interpretation  of  five-year  review  and 
request  for  recommendations 
requirements  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act. 

summary:  The  Pacific  Northwest 
Electric  Power  and  Ccmservation 
banning  Council  (Council)  adopted, 
pursuant  to  the  Pacific  Northwest 
Electric  Power  and  Conservation  Act.  16 
U.S.C.  i  839-839h  (1962)  (die  Act),  a 
Columbia  Basin  Pish  and  Wildlife 
Program  (November  14, 1982)  and  a 
Northwest  Conservation  and  Electric 
Power  Plan  (April  17, 1983).  Section 
4(d)(1)  of  the  Act  requires  the  Council  to 
"review"  the  Power  Plan  at  least  every 
five  years  and  section  4(h)(2)  requires 
the  Council  to  solicit  fish  and  wildlife 
recommendations  prior  to 
'•'development,  review,  or  major 
revision"  of  the  Plan. 

This  notice  sets  forth  the  Council's 
proposed  interpretation  of: 

•  What  constitutes  a  "major  revision" 
of  the  Power  Plan  and 

•  What  constitutes  "review"  of  the     ^ 
Plan,  either  of  which  will  trigger  a 
request  for  fish  and  tvildlife 
recommendations.  This  proposed 
interpretation  also  establishes  the  scope 
of  the  recommendations  that  will  be 
requested  in  each  instance.  This  notice 
sets  forth  the  full  text  of  the  Council's 
proposed  interpretation  and  explains 
how  to  comment  on  this  proposal. 

DATES  AND  ADMIESSES:  All  written 

comments  must  be  received  by  August  8, 
1988  in  the  Council's  central  office  or 
must  be  presented  at  the  Council's 
August  meeting.  The  Council's  central 
office  address  is  851  &W.  Sixdi,  Suite 
1100.  Portland,  Oregon  97204.  A  public 
hearing  on  the  proposed  interpretation 
will  be  held  at  the  Council's  meeting  to 
be  held  on  August  10-11. 1988,  in 
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presenting  i 
contact  Rut 
Coordinator 
ofTice  (851 1 


Kalispell,  Mblttana.  Notice  of  the 
hearing  will  be  given  in  accordance  with 
usual  Council  notice  procedures. 

Guidelines  fiqr  Presenting  Oral 
Conunents  ^1  Hearings 

1.  To  resetire  a  time  period  for 
IbI  comments  at  a  hearing, 

\  (Curtis,  Information 
I  at  the  Council's  central 
liW.  Sxth,  Suite  llOa 
Portland,  OiUgon  97204  or  (503)  222-5161 
(toU  free  1-^222-3355  in  Idaho. 
Montana,  and  Washington  or  1-80O- 
452-2324  in  Oregon))  no  later  than  the 
day  before  the  hearing. 

2.  Those  who  do  not  reserve  time 
periods  will  be  permitted  to  present  oral 
comments  a^itime  permits. 

3.  Each  spbiaker  will  be  allowed  15 
minutes  during  the  hearing. 

FOH  njflTMCIIl  mRMUMTIOM  COMTACn 

Ms.  Bobbe  mndall.  Legal  Assistant.  851 
S.W.  Sixth.  $iute  lloa  Pordand.  Oregon 
97204  (toll-fitie  1-800-222-3355  in  Idaho. 
Montana  and  Washington;  toll-free  1- 
800-452-2324,in  Oregon;  or  503-222- 
5161).  1 1 

SWPLSMENn^  mFORMATION:  Through 
its  experiemie  in  implementing  the 
Power  Plan  ihd  Fish  and  Wildlife 
Program,  the  Council  has  developed  a 
practice  by  w^ich  it  continually  reviews 
and  updates!  In  orderly  fashion, 
elements  of  U>di  the  Plan  and  the 
Program.  Thf  ifirequency  with  which  an 
element  is  u^ated  often  depends  on  the 
availability  pt  new  information  or 
changed  cirqumstances.  For  example,  in 
the  case  of  the  Power  Plan,  the  Council 
has  several  ijimes  reviewed  and 
amended  th0  bodel  conservation 
standards  (M8C)  for  new  residential  and 
commercial  ^instruction  based  on  new 
data,  improved  analytical 
methodologim,  and  the  Council's  own 
monitoring  otiPlan  implementation. 
Oevelopmenl  lof  "generic"  MCS,  revised 
commercial  MCS,  and  a  reevaluation  of 
■fees  represent  other 
fhich  the  Council  has 
landed  some  discrete 
Dwer  Plan  in  an  ongoing 
on. 

[  judges  that  these 
io  the  Power  Plan  did  not 
kr  the  request  for  fish  and 
,  imendations  on  two 
grounds:  flrsii  although  these  processes 
were  a  revieiy  of  some  part  of  the  Power 
Ijnot  take  up  the  entire  Plan 
om  reexamination. 
_  1  they  resulted  in 

.ins  to  the  Plan,  the 

revisions  were  properly  characterized  as 
less  than  "m^tor,"  because  they  did  not 
result  in  chaises  to  the  Plan  that  had 
substantial  ctfisequences  for  fish  and 
wildlife. 
In  the  easel  Of  Uie  Fish  and  WUdlife 


gas  and  oil  [ 
instances  in  i 
reviewed  or  I 
aspect  of  the 
or  serial  fasl 
The  Counc 
amendment 
properly 
wildlife  recoil 


nan,  they  dij 
for  top-to-bot 
Second,  alth^ 
certain  revislc 


Program,  the  Council  has  pursued  a 
similar  apivoach  and  has  taken  up  a 
variety  of  particular  topics  for  individual 
consideration.  The  Council  has  an 
ongoing  wildlife  planning  process  that 
generates  proposed  Pro-am 
amendments  on  a  more  or  less 
continuous  basis.  The  system  planning 
process  now  being  conducted  by  the  firii 
and  wildlife  agencies  and  Indian  tribes. 

•  which  is  funded  by  the  Council  is 
intended  to  result  in  a  system-wide 
framework  for  proposed  amendments 
aimed  at  doubling  anadromous  fish  runs 

•  consistent  with  system  policies.  In 
addition,  the  Council  is  now  considering 
issue-specific  amendments,  sudi  as 
protected  areas,  and  in  the  past  has 
taken  up  other  such  amendments,  such 
as  the  Program's  spill  provisions. 

'While  some  proposed  amendments 
are  taken  up  on  the  Council's  own 
initiative,  others  are  the  result  of 
informal  suggestions  or 
recommendations  from  outside  parties. 
Some  have  resulted  from  litigation.  In 
addition,  the  Council  has  adopted  - 
specific  procedures  that  allow  any 
person  to  petition  for  an  amendment  to 
the  Plan  or  Program  at  any  time. 

This  current  practice  of  continuous 
review  of  the  Man  and  Pn^ram,  coupled 
with  the  right  of  any  interested  person  to 
make  formal  or  informal  requests  for 
amendment,  has  a  number  of 
adavantages.  It  allows  the  Han  and 
Program  to  remain  current,  by  making 
them  responsive  to  new  data,  improved 
analysis,  and  new  technologies.  It 
enables  tHe  Council  to  focus  attention 
on  issues  of  critical  importance  to  the 
region.  It  also  permits  interested  persons 
and  organizations  to  concentrate  their 
resources  on  particular  questions, 
without  having  to  address  the  whole . 
spectrum  of  issues  that  would  be  raised 
if  the  entire  Plan  or  Program  were  under 
review. 

The  Act  guarantees  interested  persons 
the  right  to  make  formal 
recommendations  for  amendments  to 
the  Fish  and  Wildlife  Program  in  two 
instances:  in  the  case  of  "review"  and  in 
the  case  of  a  "major  revison"  of  the 
Power1>lan.  The  Act  required  Oie 
Council  to  call  for  formal 
recommendations  prior  to  the 
development  of  the  initial  Power  Plan. 
Although  the  Council's  current  practices 
are  intended  to  encourage  ongoing 
involvement  and  participation  in  the 
Council's  planning  processes,  the  right 
to  invoke  the  fish  and  wildlife 
recommendation  procedure  is  a  valuable 
right  and  one  that  the  Coundl  believes 
should  be  fully  preserved.  However,  in 
the  course  of  a  continuous  review  of  the 
Plan  and  Program,  it  is  sometimes 
difficult  to  determine  precisely  when  a 
"review"  or  a  "major  revision"  of  the 


Vian  has  occurred.  Consequentiy  it  is 
difficult  to  know  just  when  the 
recommendation  process  is  property 
triggered  and  what  the  scope  of  sudi 
recommendations  should  be.  For  these 
reasons,  the  Council  is  proposing  the 
following  interpretive  policy. 

General  Polky.  Inteipntatiao,  and 
Practiee 

General  Policy 

It  is  the  Council's  policy  to  give  due 
consideration  to  fish  and  wildlife 
concerns  along  with  power  uses  of  the 
Columbia  River  and  its  tributaries  in  its 
ongoing  amendment  and  implementation 
of  the  Power  Man  and  Fish  and  Wildlife 
Program.  The  Council  intends  to  pursue 
its  practice  of  updating  and  revising  the 
Plan  and  the  Program  on  a  regular  and 
continuous  basis,  in  accord  with  the 
personnel  and  resources  at  its  disposal. 
As  significant  new  data,  improved 
analytical  tools,  or  the  Council's 
monitoring  of  Plan  and  Program 
implementation  suggest  it  is  appropriate, 
the  Council  will  select  the  most 
important  issue  to  address  according  to 
the  goals  set  forth  in  the  Northwest 
Power  Act.  Interested  persons  are 
always  free  to  petition  the  Council  to 
amend  particular  elements  of  the  Han  or 
Program,  pursuant  to  the  Council's 
existing  policymaking  petition  process 
(51  FR  23865  Only  1. 1986))  for  the  Power 
Plan  and  Section  1303(a)  of  the  Fish  and 
Wildlife  Program. 

Review 

The  Council  interprets  "review,"  as 
used  in  section  4(d)(1)  and  4(h)(2)  of  the 
Act,  to  mean  a  formal  process  to 
consider  amendments  to  the  entire 
Power  Plan.  This  is  the  review  that 
requires  the  Council  to  request 
recommendations  for  the  Fish  and 
Wildlife  Program  generally. 

The  Council  acknowledges  its 
statutory  obligation  to  perform  this 
review  of  the  Power  Plan  at  least  every 
five  years,  and  it  will  do  so,  beginning 
from  May  1. 1986.  when  notice  of  the 
most  recent  complete  amendment  of  the 
Plan  was  published  in  the  Federal 
Register  (51  Fed.  Reg.  16239  (May  1, 
1986)).  This  review,  which  may  be 
initiated  before  1991,  will  examine  the 
whole  Power  Plan  taken  in  its  entirety.  If 
the  Council  determines  that  there  are 
elements  of  the  Plan  that  have  not  been 
scrutinized  during  the  preceding  five 
years,  or  if  there  are  important  elements 
that  have  become  substantially  out  of 
date  since  the  last  time  the  Council 
addressed  them  in  its  ongoing  update 
process,  then  the  Council  will  propose 
such  further  amendments  as  it  judges 
appropriate. 
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Prior  to  such  review,  the  Council  will 
call  for  fish  and  wildlife 
recommendations  generally.  i 

Recommendations  must  be  submitted, 
along  tvith  supporting  documents,  within 
90  days  of  the  Council's  request,  unless 
the  Council  extends  the  time  pursuant  to 
section  4(h)(3). 

Major  Revisioa  .} 

The  Council  interprets  a  "major 
revision"  of  the  Power  Plan,  as  used  in 
Section  4(h)(2)  of  the  Act.  to  mean  one 
that  is  likely  to  have  significant 
consequences  for  the  fish  and  wildlife 
affected  by  the  development  or 
operation  of  hydroelectric  facilities  in 
.the  Columbia  River  Basin. 

Whenever  the  Council  judges  that  an 
amendment  proposed  during  the  course 
on  its  ongoing  update  of  the  Power  Plan 
is  likely  to  result  in  a  major  revision  of 
the  Plan,  it  will  so  state.  The  Council 
strongly  encourages  all  parties  to 
participate  actively  in  the  consideration 
of  Rsh  and  wildlife  issues  that  pertain  to 
such  an  amendment  Befbre  adopting 
such  an  amendment  to  the  Power  Plan, 
the  Council  will  request  relevant 
recommendations  for  Fish  and  Wildlife 
Program  amendments,  as  required  by 
section  4(h)(2).  "Relevant" 
recommendations  are  those  that  address 
the  effects  on  fish  and  wildlife 
anticipated  from  the  proposed  revision. 
Recommendations  that  are  not  relevant 
to  the  revision  will  not  be  considered. 

Whenever,  on  the  other  hand,  the 
Council  determines  that  an  amendment 
does  not  constitute  a  major  revision,  it 
will  so  state.  Any  interested  person  who 
believes  otherwise  may  petition  the 
Council  for  reconsideration  under  the 
Council  petition  process  for  the  Power 
Plan  (51 FR  23665  Quly  1. 1986)).  Such 
petition  must  be  received  by  the  Council 
no  later  than  60  days  following  the  date 
on  which  the  Council  gives  notice  of  the 
final  Plan  amendment 
Edwin  Sheets,  | 

Executive  Director. 

(FR  Doc.  88-14028  Filed  6-21-88;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION  I 

[Retea—  Na  34-25604;  FN*  Nos.  SR-NYSE- 
87-11 ( 


SelHtoguMory  Organiiatiofw;  New 
Yortc  Stock  Eiclnngs,  Inc^  Order 
Approving  ProiMMcl  Rule  CiMMigM 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act")» 


and  Rule  19b-4  thereunder.'  the  New 
York  Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange"),  on  April  6, 1987.  submitted 
to  the  Securities  and  Exchange 
Commission  ("Commission")  a  proposal 
to  provide  permanenUy  for  opening 
price  settiement  of  stock  index  options 
b'aded  on  the  NYSE  (File  No.  SR-NYSE- 
87-11).  On  March  14. 1988.  the  NYSE 
submitted  a  proposal  4o  add  permanent 
auxiliary  opening  procedures  to 
accommodate  the  increased  order  flow 
experienced  on  quarteriy  expirations 
(File  No.  SR-NYSE-a8-04).*  The 
Commission  herein  approves  the  two 
NYSE  proposals. 

In  Securities  Exchange  Act  Release 
No.  24466  (May  15. 1987),  52  FR  19947. 
the  Commission  granted  partial 
approval  to  the  opening  price  settiement 
proposal,  so  that  it  applied  only  to  stock 
index  option  contracts  traded  on  the 
NYSE  and  expiring  in  August  and 
September  1987.  In  several  additional 
rule  filings,  the  NY^  requested  and  was 
granted  approval  to  implement  opening 
price  settlement  of  index  options  listed 
on  subsequent  monthly  expirations.* 
The  most  recent  of  the  NYSE  filings  (File 
No.  SR-NYSE-68-05)  permits  opening 
price  settlement  of  index  options  listed 
on  or  prior  to  the  September  1988 
expiration.*  The  auxiliary  opening 
procedures  proposal  was  granted 
limited  accelerated  approval  for 
purposes  of  the  March  18. 1988  quarterly 
expiration  and  was  published  for 
comment  on  permanent  approval  in 
Securities  Exchange  Act  Release  No. 
25476  (Mardi  17. 1988).  53  FR  9559.  The 
Commission  did  not  receive  any 
comments  on  either  proposed  rule 
change. 

The  NYSE  has  employed  opening 
price  settlement  of  NYSE  Composite 


<  IS  U5.C  78*(b)(1)  (1962). 


*  17  CFR  24ai9i>-4  (1982). 

*  Quarteriy  expirations  are  the  four  expiratioo 
Fridays  each  year  on  which  all  stock  index  futures, 
stock  index  optioas,  and  apUou  on  stock  index 
futures  expire  concurreoliy.  ExpiratlOB  FHday  is  the 
one  Friday  aaek  Boath.  innhiding  the  four  quarterly 
expirations,  on  which  at  least  some  stock  index 
derivative  instramants  expire. 

*  nie  Noa.  SR-NYSE-Sr-13. 87-26.  and  87-34.  The 
NYSE  proposal  first  was  sirfmiitted  to  the 
Commissioa  oa  aMrch  IS.  1967  (FUe  No.  Sl-NYSE- 
87-06).  The  Exchange  laquaated  and  tha 
Commitsion  granted  anwoval  of  opening  price 
settlement  only  with  respect  to  contracts  expiring  in 
fane  1967.  Secwitiee  Bxchai^  Act  ReleMe  No. 
24276  (March  27.  Iflt7),  52  FR  1063a  in  gr8Btii«  eadi 
extension  of  opening  price  sattleBient.  the 
Conunission  noted  its  desire  to  stu^y  the  new 
procedures'  efCsctiTeness  tai  quelUng  maricet 
volatility  asaodalad  with  expiretioiM  of  stock  index 
options  and  firtana.  Sm.  Mg..  Sacitritlaa  Exchange 
Act  Release  Na  2S466  (March  15. 1966).  S3  FR  at 
9395. 

*  Securities  Bxdiange  Act  Releaae  No.  25466 
(March  IS.  1968).  S3  FR  9364.  Approval  of  that  filing 
is.  of  course,  sopersadcd  l>y  pennanent  approval  of 
opening  price  settlement 


Index  ("NYA")  options  *  since  the  June 
1987^xpiration.''  The  NYSE  proposes  to 
amend  permanently  the  definition  of  the 
term  "Current  Index  Group  Value"  in 
NYSE  Rule  70Q(b)(17)  to  permit  the 
Exchange  to  spedfy  that  the  closing 
expiration  Friday  value  of  NYA  options 
will  be  calculated  from  the  opening 
prices  of  the  constituent  stocks  on  that 
day.  The  proposed  rule  change  also 
makes  clear  that  trading  in  NYA  options 
would  end  on  the  Thursday  before 
expiration. 

The  NYSE's  auxiliary  opening 
procedures,  which  are  described  in 
detail  in  Securities  Exchange  Act 
Release  Na  2S476, 53  FR  at  9559.  have 
been  employed  on  the  last  four  quarterly 
expirations  [i.e.i  Jime,  September,  and 
December  1987.  and  March  1888) 
pursuant  to  grants  of  limited  approval 
by  the  Commission.  The  auxiliary 
procedures  require  stock  orders  relating 
to  options  or  futures  contracts  that  setUe 
based  on  opening  expvation  Friday 
prices  to  be  received  by  9K)0  a  jn.  on 
quarteriy  expirations.*  The  Exchange 
then  disseminates  the  size  of  substantial 
market  order  inbalances  (50.000  shares 
or  more)  as  of  MO  in  certain  gtot^ 
which  are  major  conqKment  stocks  of 
broad-based  stock  indexes. 

On  quarteriy  expiration  Fridays,  the 
Exchange  makes  its  automatic  order 
routing  system,  known  as  "SuperiSot" 
available  to  accept  orders  at  7:30  a.m. 
The  Exchange  also  raises  the  order  size 
eligibility  for  the  Opening  Automation 
Reporting  Service  ("OARS")  to  3aO90 
shares — in  effect  raising  SupetOot's 
pre^pening  order  size  parameters.*  The 
procedures  confine  orders  relating  to 
opening-price  settling  contracts  to 
maiket  orders  and  reqtiire  them  to  be 
identified  appropriately,  die  procedures 
also  ban  "limit-at-the-opening"  orders 
and  apply  to  reduced  waiting  periods  for 
second  and  subsequent  price  indications 
approved  previously  by  the 
Commission.** 


*  The  NYSE  proposal  applied  origtaiaUy  to  NYA 
and  NYSE  Beta  Index  options.  Beta  Index  options, 
however,  were  delisted  t>y  tha  Exchange  on 
December  31, 1967. 

*  NYA  optioos  expire  on  a  raonlhly  tMsis.  Other, 
but  not  all  stock  index  optiona  and  fntaoes 
contracts.  Indoding  the  Stendard  a  Poor's  ("SAP") 
500  Stock  fadex  iiitwres  oonireot  now  aattle  baaed 
on  opening  eapintian  mday  stock  priest.  Saa  »«., 
Securities  Bxdienge  Act  Releaae  Na  14387  (April 
17.  U66).  52  FR  13880  (Sai>  800  Index  optiona). 

■  Mar  to  each  quarteriy  expiratiaa,  the  Bxchanga. 
in  responw  le  ehengsa  in  neritet  weighttaig.  adiusts 
the  Ust  of  staoks  ael^act  to  the  praea&na. 

*  The  Fvffcangs  laoentiy  waa  greeted  authority  to 
raiM  the  order  sin  eUgibilily  for  OARS  to  30MB 
shares  on  all  trading  daya.  Securities  Exchange  Act 
Release  No.  25480  (March  14, 1986).  53  FR  9150. 

■  0  See  SecuriUet  Exchange  Act  Release  No.  24880 
(September  4. 1967).  52  FR  3802a 
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The  NYSE  IxiHevM  that 
implementatioalof  its  auxiliary  opening 
procedures  and  of  opening  price 
settlement  of  NYA  options  will  help 
ameliorate  expjiration  Friday  stock  price 
volatility  by  p^ibitting  the  Exchange  to 
rely  on  its  timo-tested  opening 
procedures.  Thlei  Exchange  asserts  that 
its  auxiliary  opening  procedures  are 
designed  to  provide  for  an  efficient 
opening  of  each  stock  as  close  to  9:30 
a.m.  as  possiblel  by  requiring 
dissemination  bif  a  picture  of  substantial 
order  imbalances  in  the  aff^ected  stocks 
as  of  9:00  a.m.  atid  by  giving  off-floor 
participants  time  to  react  to  any  such 
order  imbaland^.  In  addition,  the  NYSE 
argues  that  cutting  off  order  entry  at  9:00 
a.m.  is  requiredin  order  to  provide 
sufficient  time  |[or  order  imbalances  to 
be  disseminatqd  and  taken  into 
consideration  Iv  market  participants. 
Finally,  in  supifirt  of  its  prednsion  of 
limit-at-theHiiM^ing  otden,  the 
Exdiange  assens  that  because  such 
orders  cannot  be  entered  into  the 
electronic  displf  y  book,  acceptance  of 
limit-at-the-op9»ing  orders  would 
complicate  thejspecialist's  tadc  by 
requiring  mainttnance  of  a  separate, 
manual  tally  of  orders." 

The  Commission  finds  that  the 
proposed  rule  (|ianges  are  consistent 
with  the  requirments  of  the  Act  and  the 
rules  and  regulations  thereunder  - 
applicable  to  aiaational  securities 
exchange,  and.|  in  particular,  the 
requirements  ojTisection  Q  **  and  the 
rules  and  reguitaiions  thereunder.  The 
Commission  a^  the  last  four  quarterly 
expirations  ha$  monitored  closely  the 
effectiveness  otlthe  NYSE's  auxiliary 
opening  procedures.  From  its  analyses 
of  trading  on  tq^se  four  days,  the 
Commission  concludes  that,  in  general, 
basing  the  settlement  of  index  products 
on  opening,  asjqpposed  to  dosUig.  prices 
on  expiration  I^days  helps  alleviate  the 
stock  maricet  vnatllity  once  experienced 
frequently  on  ewpiration  Fridays. '"  The 
Commission's  tnalysis  of  opening  price 
settlement  of  NYA  options  and  other 
derivative  instruments  on  non-quarterly 
expirations  snp^rts  this  view.  Although 
some  stock  ind  ebc  options  and  futures 
still  settle  base  i  on  dosing  expiration 
Friday  prices,  tlwre  were  no  significant 
problems  arisiof  from  split  settlement 
pricing  over  the  last  four  quarteriy 
expirations.  If  fky  such  problems  were 
to  develop,  the  i  Commission  would 


revisit  the  need  for  onifntn  settlement 
pricing  times. 

The  Commission  believes  that  one  of 
the  principal  reasons  that  opening  price 
settlement  has  helped  queU  expiration 
Friday  Volatility  is  that  die  NYSE's 
auxiliary  (^lening  procedures  permit  the 
Exchange  to  handle  rdativeiy  smoothly 
the  increased  volume  diverted  to  the 
opening  as  a  resuh  of  opening-price 
settlement  of  NYA  options  and  other 
options  and  futures  contracts.  In 
particular,  the  early  collection  and 
dissemination  of  opening  order 
imbalances  provides  market 
participants  with  sufficient  opportunity 
to  react  accordingly  and  generally 
lessens  the  potential  impact  of  such 
imbalances  on  spedaHsts  and  other 
market  partidpants.  Althoqj^  the 
Commission  intends  to  continue  to 
monitor  actively  the  effectiveness  of  the 
NYSE's  auxiliary  opening  |Ht>oedores 
and  of  opening  price  settlement  of  NYA 
options,  we  believe  that  die  procedures 
have  functioned  well  enough  over  the 
last  year  to  warrant  permanent 
approval. 

It  therefore  is  ontered.  pursuant  to 
section  19(bM2)  of  the  Act.>«  that  the 
proposed  rule  changes  are  approved 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

JoDatfaon  G.  Kalx. 

Secretary. 
Dated:  June  IS.  1988. 

(FR  Doc.  88-14093  Filed  &-21-88;  8:45  api] 
MUMG  coos  aoW-OI-M 


>  *  Tlte  NYSE  nol^  that  customers  ttiil  are  frea  to 
enleMvgular  limit  di^lera. 

>MSU.&a7tf(JflB2).    , 

■*  Only  nhior  t»^  price  vohtilHy  waa 
experienced  at  the  (ktenings  aad  doaiBSs  on  the  last 
four  quarterly  expiMiont.  Indeed,  the  openings 
were  particularly  savoth  on  those  four  days. 


(IMaaat  Na  S4-2StOS;  nto  Ma  SR-NVSE- 

Self -Regulatory  Organiiation*;  Filing 
and  Order  Qranting  Accelerated 
Approval  of  Propoaed  Rule  Ctiange  by 
New  York  Stock  Exchange,  Inc. 
Relating  to  AuxMary  Ctaeing 
Procedures  for  Orders  Relating  to 
Expiring  Stock  index  Contracts 

Pursuant  to  secti<ml9(bKl)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.JS.C.  78s(bXiy.  notice^is  hereby 
given  that  on-June  14. 1966,  the  New 
Yorii  Stock  Exchange  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
pubhshing  this  notice  to  solidt 
comments  on  the  proposed  rule  change 
from  interested  persons. 


'*  15  U.S.C.  78s(b)(2)  (1982). 


I.  Self-Regulatory  Orgaidxatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  RideCnangB 

The  proposed  rule  change  adds 
auxiliary  dosing  procedures  for 
assisting  in  handling  the  order  flow 
associated  with  the  concumnt 
expiration  of  stock  index  futures,  stock 
index  options  and  options  on  stock 
index  futures  on  )une  17. 1988.  It 
specifies  procedures  substantively 
identical  to  those  used  on  March  18. 
1988.  and  on  several  earlier  expiration 
Fridays. 

Specifically,  the  auxiliary  procedures 
provide  that  market-at-thendose  stock 
orders  in  SO  pilot  stocks  relating  to  index 
arbitrage  positions  must  be  received  by 
3:30  p.m.  on  June  17.  The  Exchange  will 
promptly  disseminate  the  size  of 
substantial  market  order  imbalances 
(50,000  shares  or  more)  as  of  3:30  in  the 
pilot  stocks.  The  procedures  also  ban 
entry  of  market-at-the-dose  orders  in 
the  pilot  stocks  after  3:30  p-m.  unless 
orders  (A)  offset  the  imbalances  and  (B) 
are  not  for  the  piupose  of  liquidating  an 
index  arbitrage  position. 

The  Exchange  characterizes  the 
proposed  rule  dtange  as  a  Rule  of  the 
Board  of  Oiredors  of  the  Exdiange.  The 
proposed  rule  change  supersedes  all 
other  Exchange  rules  and  policies 
inconsistent  with  it. 

n.  Setf-Regulatofy  Oiganisation's 
Statement  of  tiie  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Oiange 

In  its  filing  with  the  Commission,  the 
self-regualtory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A.  B,  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  amd 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose.  The  purpose  of  the 
proposed  rule  change  is  to  comply  with 
therequest  of  the  Commission  that  the 
Exchange  repeat  the  June  19. 1987 
closing  procediu%s  on  subsequent 
concurrent  expirations  of  stock  index 
futures,  stock  index  options  and  options 
on  stock  index  futures.  [See  September 
16, 1987  letter  to  Robert ).  Bimbaum. 
President  NYSE,  from  Richard  G. 
Ketchum.  Director.  SEC.)  The  proposed 
rule  change  will  make  the  procedures  a 
rule  of  the  Exchange. 


.  \ 
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2.  Statutory  Basis.  The  basis  under  the 
Act  for  the  proposed  rule  change  is 
section  6(b)(5),  which  requires  that  rules 
of  the  Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  iMvmote  just  and  equitable 
principles  of  trade,  to  remove 
impecUments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  arid 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  1934 
Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any  { 

unsolicited  written  comments  from 
members  or  other  interested  parties.     ; 

DL  Date  ot  Effectiveness  c^  the 
Pnqiosed  Rule  Change  and  Uming  for 
Commission  Action 

The  Exchange  requests  that  the         I 
pi^posed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  1834  Act 
Confirmation  to  the  industry  of  the 
Exchange's  intention  to  comply  with  the 
Commission's  request  that  the  Exchange 
repeat  the  closing  procedures  specified 
by  the  proposed  rule  change  should 
occiu'  as  soon  as  possible  to  permit 
investors  and  firms  to  plan  accordingly. 
Moreover,  the  procedures  contain  no 
substantive  changes  frtim  the 
procedures  used  on  previous  expiration 
Fridays.  Accordingly,  the  Exchange 
seeks  action  by  the  Commission  in  time 
to  permit  notification  of  interested 
parties  well  in  advance  of  the  June  17 .  ; 
expiration.*  j 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  securities  exchange,  an^ 
in  particular,  the  requirements  of  section 
6  and  the  rules  and  regulations 
thereunder.  The  maricet-on-close 
procedures  described  herein  have  been 
utilized  on  the  prior  seven  expiration 
Fridays  (the  quarterly  expiration  when 
stock  index  futures,  stock  index  options 
and  options  on  stock  index  futures  have 
simultaneous  expirations).  These 


procedures  were  part  of  efforts  by  the 
Commission  and  the  self-regulatory 
organizations  to  address  stock  maricet 
volatility  that  has  been  associated  tvith 
certain  index  arbitrage  trading 
strategies  on  expiration  Fridays.  By 
requiring  submission  of  maiicet-at-close 
orders  early  and  disseminating 
imbalances,  the  NYSE  could  attract 
contra-side  interest  to  alleviate 
imbalances  caused  by  the  dosing  of 
index  arbitrage  positions.  The 
procedures  have  proven  to  be 
operational  successes,  and  have 
significanUy  contributed  to  the  smooth 
handling  of  the  increased  order  flow 
associated  with  these  expirations. 

The  Commission  finds  good  cause  for 
approving  this  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  diereof  in 
that  the  Commission  desires  to  notify 
maricet  participants  as  soon  as  possible 
of  the  Exchange's  intention  to  repeat 
these  procediues  on  the  upcoming  June 
17. 1988  expiration.  Moreover,  the 
procedures  contain  no  substantive 
changes  from  the  procedures  utilized  by 
the  NYSE  on  March  la  1988  and  several 
earlier  expiration  Fridays. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  sue  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  NYSE.  All  submissions  should  refer 
to  the  file  number  in  the  caption  above 
and  should  be  submitted  by  July  13, 
1988. 

It  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  1934  Act,'  that  the 
proposed  rule  change  is  approved. 


For  the  Cominission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Jonatluii  G.  Kaiz, 
Secretary. 

Dated:  June  15. 1968. 
[FR  Doc.  88-14094  Filed  6-21-88: 8:45  am] 
MIXING  cooE  mn-«t-m 


■  IS  U.&C  Sec.  78s(b)(2)(1982). 


nrstrktoMty  Inc^  Application 

June  16, 1988. 

In  the  matter  of  iHuer  delisting; 
Application  to  withdraw  from  listing  and 
registration;  (First  Fidelity  Incorporated. 
llVi%  Notes,  Due  4-1-93)  File  No.  1-C610. 

First  Fidelity  Incorporated 
("C(Hnpany").  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  pursuant  to  section  12(d)  of 
the  Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(d)  promulgated  thereunder, 
to  withdraw  the  above  specified  security 
fit>m  listing  and  registration  on  the  New 
York  Stock  Exchange  ("NYSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  sectirity  from 
listing  and  registration  include  the 
following: 

The  Company  has  determined  to 
withdraw  its  security  from  the  NYSE 
becaus&the  expense  of  continued  listing 
is  no  longer  justified.  Trading  in  the 
security  has  been  virtually  nonexistent 
since  January  1. 1988,  and  only  sporadic 
prior  to  that  time.  As  of  January  1. 1988. 
approximately  $50  million  principal 
amount  of  the  security  were  beneficially 
owned  by  approximately  81  persons. '' 

Any  interested  person  may.  on  or 
before  July  7, 1988.  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW..  Washington.  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms,  if 
any,  should  be  imposisd  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. . 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  88-14095  Filed  &-21-88;  8:45  am] 
MUMO  COOE  S010-01-M 
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Act  of  1934  and  ] 
promulgated  thi 
the  above  specu 


MacAndrews  4id  ForbM  HoMbig  mc. 
and  MacAndra^  and  Forbe*  Group. 
Inc^  AppNcatiofi 

Iunel6,198a. 

In  the  matter  of  Issuer  delisting; 
Applications  to  wfitiidraw  {rom  listing  and 
registration:  MacApdrews  &  Forbes  Holdings 
Inc.,  13%  saboidiAated  debentures,  due  3-1- 
99  (File  No.  l-«e7p|  and  MacAndrews  k 
Forbes  Group,  Inoorporated,  senior 
subordinated  excnangeable  variable  rate 
notes,  13V4%  of  subordinated  notes  due  12-1- 
94,  and  12^4%  subordinated  notes  due  7-1-86 
(File  No.  1-8306] 

MacAndrewal  ^  Forbes  Holdings  Inc. 
and  MacAndreiis  ft  Forbes  Group, 
Incorporated  ("Companies),  have  Tiled 
applications  wit!  the  Securities  and 
Exchange  Comifiission  pursuant  to 
section  12(d)  of  jt^e  Securities  Exchange 
ule  12d2-2(d) 
under,  to  withdraw 
ed  securities  from 
listing  and  regi^t^tion  on  the  American 
Stock  Exchangd  ("Amex"). 

The  reasons  Qleged  in  the 
applications  foij  Withdrawing  these 
securities  from  likting  and  registration 
include  the  foliqWing: 

The  Companira  have  been  informed 
that  trading  in  tne  above  securities  has 
been  limited  and  with  respect  to  three  of 
the  securities  thiqre  have  been  no  trades 
since  they  werel  fisted.  In  addition,  widi 
respect  to  all  ofjtbe  above  securities, 
there  is  a  limiteqj number  (^registered 
holders.  The  Cob|)anies^  therefore,  have 
determined  that  the  direct  and  indirect 
costs  and  expenses  of  continued  listing 
is  not  longer  justified. 

Any  intereMe|ii  person  may,  on  or 
before  July  7,  igm,  submit  by  letter  to 
the  Secretary  of  ^e'Securities  and 
Exchange  Comi^ssion,  450  Fifth  Street 
NW.,  Washington,  DC  20649,  facts 
bearing  upon  w^i^ther  the  applications 
accordance  with  the 
and  what  terms,  if 
tposed  by  the 
le  protection  of 
nunission,  based  on 
bmitted  to  it,  will 
issue  an  order  gr&nting  the  applications 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  die  matter. 

For  the  CommlsUon,  fay  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Jonathan  G.  Kati. 
Secretary.     \ 

[FR  Doc.  14096  FilHi  6-21-88;  8:45  am] 
MMJNQ  COOK  •w.diUi 
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[RdMM*  Na  IC-16438;  <«12-7030)1 

Marintr  FundaTniat;  AppllcaUon 

lune  16. 1988 

AOENCV:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Appbcation  for 

Exemption  under  the  Investment 

Company  Act  of  19W  ("1940  Act"). 

Applicant:  Mariner  Funds  l^ust 
("Applicant"). 

Relevant  1940  Act  Sections: 
Exemption  requested  wader  section  6(c) 
from  sections  13(aM2),  16(fKl).  22(f|  and 
22(g),  and  approval  requested  under 
section  17(d)  and  Ride  17d-l  thereunder. 

Summary  of  Application:  Applicant 
seeks  an  order  (i)  to  permit  ^pUcant  to 
enter  into  deferred  fee  arrangements 
with  one  or  more  members  of  its  board 
of  trustees  ("Trustees")  and  (ii)  to  permit 
the  Applicant  and  participating  Trustees 
to  effect  transactions  incident  to  mch 
arrangements. 

Filing  Date:  Hie  applktation  was  filed 
on  May  II,  1068.  An  amendment,  the 
substance  of  which  has  been  set  forth  in 
a  letter  to  the  staff  of  the  Commission 
dated  {une  15, 1968,  and  which  thus  is 
included  herein,  will  be  filed  during  the 
notice  period. 

Hearing  or  Notification  of  Hearing-  if 
no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 
interested  posoo  may  request  a  hearing 
on  this  applicaticm,  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.  on  July  11, 1088.  Request  a  hearing 
in  writing,  giving  the  nature  of  your 
interest,  the  reason  for  die  request,  and 
the  issues  you  contest  Serve  the 
Applicant  with  die  request,  eidier 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  die  ^C  along  widi 
proof  of  service  by  affidavit  or,  in  the 
case  of  an  attorney,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
die  SEC. 


Secretary,  SEC,  450  5th 
Street  NW..  Washington,  DC  20549. 
Ap^icant  9003  Greentree  Commons, 
Mariton,  N.J.  08053. 
FOR  FURTNEII  MPbllMATKNI  CONTACT 

Jeremy  N.  Rubenstein,  Staff  Attorney 
(202)  272-2847  or  Curtis  R.  HlUiard, 
Special  Counsel  (202)  272-3030  (Division 
of  Investment  Management  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  NiraRMATION: 

Following  is  a  summary  of  the 

application.  The  complete  application  is 
'  available  for  a  fee  bom  either  the  SECs 
^Public  Reference  ftanch  in  person  or  the 

SECs  commercial  copies  (800)  231-3282 

(in  Maryland  (800)  258-4300). 


Applicant's  Represantatioas 

1.  Applicant  is  a  diversified  open^nd 
managemoit  investment  company 
organized  as  a  business  trust  under  the 
laws  (tf  Massadiusetts.  Applicant  is 
managed  by  Marinvest  inc..  a  New  Yoric 
corporation,  pursuant  to  an  investment 
management  agreement. 

2.  The  Trustees  of  Applicant  consist  of 
six  persons,  none  of  «4iom  is  an 
"interested  person"  within  the  meaning 
of  section  2(a)(19)  of  die  1940  Act.  Each 
of  the  Trustees  is  cnrrendy  compensated 
at  approximately  t7,000  per  annum,  and 
those  Trustees  who  are  members  of 
Applicants  nominating  and  auditing 
committees  currently  receive  aggregate 
additional  annual  compensation  of 
approximately  $2,000  for  serving  on  each 
such  committee.  I^rticipation  in  die 
deferred  fee.  arrangements  will  be 
limited  to  those  Trustees  who  are  not 
"interested  persons"  within  the  meaning 
of  section  2(a)(19)  of  die  1940  Act 

3.  The  proposed  deferred  fee 
arrangements  would  be  implemented  1)y 
means  of  a  deferred  fee  agreement  (the 
"Agreement")  entered  into  between  a 
participating  Trustee  and  Applicant  The 
effect  of  sudi  Agreement  would  be  to 
permit  individual  Trustees  to  elect  to 
defer  receipt  of  their  Trustees'  fees  to 
enable  them  to  defer  payment  of  income 
taxes  on  such  fees,  to  give  the  Trustees 
the  number  of  shares  equivalent  to  the 
amount  of  compensation  due  to  each 
Trustee  and  thus  an  interest  in  the 
investment  performance  of  the  Trust 
identical  to  that  of  a  shareholder,  to 
save  for  retirement  or  for  other,jt!a8on8. 
The  Agreement  would  allow  each 
individual  Trustee  to  defer  receipt  of  all 
Trustees'  fees  which  otherwise  would 
become  payable  by  Applicant  to  him  for 
services  performed  after  the  date  of 
such  Agreement  Applicant  believes  that 
the  availability  of  deferred  fee 
arrangements  will  enhance  its  ability  to 
recruit  and  retain  highly  qualified 
Trustees. 

4.  Under  the  Agreement  deferred 
Trustee  fees  will  be  credited,  as  of  the 
date  such  fees  would  have  been  paid  to 
such  Trustee,  to  a  book  reserve  account 
established  by  Applicant  (the  Deferred 
Fee  Account").  The  value  of  the 
Deferred  Fee  Account  will  be  equal  to 
the  value  such  account  would  have  had 
if  the  amoimts  credited  had  been 
invested  in  Applicant's  shares  on  the 
payment  date  of  the  fee  and  as  if  all 
dividends  and  capital  gains  distributions 
had  been  reinvested. 

5.  The  Agreement  provides  that 
credits  to  ti^e  Deferred  Fee  Account 
shall  remain  part  of  Applicants  general 
assets,  shall  at  all  times  be  the  sole  and 
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absolute  property  of  Applicant  and  shall 
in  no  event  be  deemed  to  constitute' a 
fund,  trust  or  collateral  seouity  for  the 
payment-of  the  deferred  compensation. 
The  right  of  any  Trustee  to  receive 
payments  under  the  Agreement  will  be 
an  unsecured  claim  against  Applicant's 
general  assets,  if  any,  available  at  the 
time  of  payment. 

6.  Deferral  of  Trustees'  fees  in 
accordance  with  the  Agreement  will 
have  a  negligible  effect  on  Applicant's 
assets,  liabilities,  net  assets  and  net 
income  per  share.  The  Agreement  will 
not  obligate  Applicant  to  pay  any  (or 
any  particular  level  of)  Trustees'  fees  to 
any  Trustee.  A  participating  Trustee's 
right  to  receive  fees  under  the 
Agreement  will  be  non-transferable, 
except  that  in  the  event  of  such 
Trustee's  death,  amounts  payable  to  him 
under  the  Agreement  will  be  payable  to 
his  designated  beneficiary. 

Applicant's  Legal  Analysts 

1.  Applicant  contends  that  the 
Agreement  possesses  none  of  the 
characteristics  of  "senior  securities" 
that  led  to  the  adoption  of  restrictions 
pertaining  to  such  securities  that  the 
restriction  on  transferability  of  the 
deferred  fees  will  have  no  adverse  effect 
on  Applicant's  shareholders,  and  that 
the  deferral  of  fees  under  the  Agreement 
should  be  viewed  as  being  issued  not  for 
services,  but  in  return  for  Applicant  not 
being  required  to  pay  such  fees  on  a 
current  basis.  Therefore,  Applicant 
requests  an  exemption  from  dte 
provisions  of  sections  13(a)(2),  18(f)(1), 
22(f)  and  22(g)  of  the  1940  Act  to  the 
extent  necessary  to  permit 
implementation  of  the  Agreement. 

2.  Applicant  asserts  that  the 
Agreement  does  not  involve  joint 
transactions  between  Applicant  and  its 
Trustees  within  the  meaning  of  section 
17(d)  of  die  1940  Act  and  Rule  17d-l 
thereunder,  in  this  respect.  Applicant 
submits  that  the  Agreement  does  not 
possess  the  profit-sharing  characteristcs 
required  for  a  joint  transaction  as 
contemplated  by  the  1940  Act  To  the 
extent  that  the  Agreement  may  be 
deemed  to  involve  joint  transactions  ! 
between  Applicant  and  its  Trustees,' 
Applicant  submits  that  the  participation 
in  the  Agreement  by  Applicant  will  not 
be  on  a  basis  which  is  less 
advantageous  then  that  of  any  other 
participant. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority.  i 

fooathan  G.  Katz.  | 

Secretary. 
[FR  Doc.  88-14097  Filed  6-21-88;  8:45  am] 
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FWngs  Under  ttM  PubNc  UtNHy  HokNng 
Company  Act  of  1935  C  Actl;  Eastern 
UtWtiM  Assodatea,  et  aL 

June  16. 1988. 

Notice  is  hereby  given  that  the 
following  filing{s)  has/have  been  made 
with  the  Commipsion  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspechon  through 
the  Commission's  OfRce  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appli(iation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
July  11, 1988  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington. 
DC  20549,  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarartt(8)  at  the  declarant(s)  at  the 
address(es)  specified  below.  lYoof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certiflcate)  should  be 
fded  with  the  request  Any  request  for 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  the  matter.  After  said  date,  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Eastern  Utilities  Associates  et  al.  (70- 
7511) 

Eastern  Utilities  Associates  ("EUA"). 
P.O.  Box  2333,  Boston.  Massachusetts 
02107.  a  registered  holding  company, 
and  its  subsidiary  Eastern  Edison 
Company  ("Eastern  Edison").  110 
Mulberry  Street  Brockton, 
Massachusetts  02403  have,  filed  an 
application-declaration  pursuant  to 
sections  6, 7. 8. 9. 10  and  12(c)  of  the  Act 
and  Rules  40. 42  and  50  thereunder. 

EUA  and  Eastern  Edison  propose  to 
issue  and  sell  from  time  to  time  during 
the  period  ending  May  31. 1990  the 
following  securities: 

(a)  Up  to  1.50a  000  Common  Shares  of 
EUA.  pap  value  $5  per  share 
("Additional  Shares"): 

(b)  Up  to  200.000  shares  of  a  new  class 
of  Preferred  Stock  of  Eastern  Edison,  par 
value  $100  per  share  (Additional 
Preferred  Stock"): 

(c)  Up  to  $75,000,000  aggregate 
principal  amount  of  one  or  more  series 


of  First  Mortgage  and  Colateral  Trust 
Bonds  of  Eastern  Edison  ("Additional 
Bonds"). 

Thie  foregoing  seoinities  will  be  sold  by 
the  competitive  bidding  procedures  of 
rule  50  of  the  Act  as  modified  by  the 
Commission's  Statement  of  Policy,  dated 
September  2. 1982  fHCAR  No.  22623).  In  - 
addition  EUA  and/or  Eastern  Edison 
may  request  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  50  pursuant  to  Rule  50(a)(5). 

The  net  proceeds  of  the  sale  or  sales 
of  Additional  Shares  may  be  used  by 
EUA  for  general  corporate  purposes 
including  the  reduction  of  outstanding 
short-term  bank  borrowings  incurred  in 
connection  with  investments  in  or  loans 
to  EUA  Cogenex  Corporation  or  EUA 
Energy  Investment  Corporation,  the 
reduction  of  such  borrowings  in  the 
future  and  the  purchase  of  up  to 
$16,875,000  in  principal  amount  of  10 
y*%  Senior  Notes  due  1999. 

The  net  proceeds  of  the  sales  of 
Additional  Preferred  Stock  and 
Additional  Bonds  may  be  used  by 
Eastern  Edison  for  any  of  the  following 
purposes:  (i)  The  repayment  of  short- 
term  borrowings  incurred  for  the 
redemption  of  150.000  shares  of  Eastern 
Edison's  13.25%  Preferred  Stock  with  an 
aggregate  par  value  of  $15  milion 
redeemed  on  February  19, 1968  and  for 
the  redemption  of  Eastern  Edispn's  First 
Mortgage  and  Collateral  Trust  Bonds, 
12-V4%  Series  due  May  1. 2013 
outstanding  in  the  principal  amotmt  of 
$39  million  immediately  prior  to  their 
redemption  on  May  1, 1968;  (ii)  the 
refinancing  through  payment  at 
maturity,  redemption,  purchases  in  the 
open  market  purchases  in  privately 
negotiated  transactions  and/ or  market 
acquisitions  pursuant  to  exdiange  or 
tender  offers  of  Eastern  Edison's  First 
Mortgage  and  Collateral  Tnist  Bonds. 
14.2%  Series  due  December  1. 1988 
outstanding  in  the  principal  amount  of 
$19  million  and  of  other  high  cost  First 
Mortgage  and  Collateral  llrust  Bonds  or  - 
preferred  stock  of  Eastern  Edison  or 
industrial  development  bonds  issued  for 
.  the  benefit  of  Eastern  Edison;  (iii)  the 
payment  of  underwmting  costs  and  other 
issuance  expenses  of  the  Additional 
Preferred  Stock  and  the  Additional 
Bonds:  and  (iv)  general  corporate 
purposes  including  pajrment  for 
construction  of  capital  additional  and 
improvements  to  plant  and  system, 
woridng  capital  needs  and  repayment  of 
short-term  borrowings  incurred  for  such 
purposes. 

y   liie  proceeds  or  any  part  thereof  of 
..the  Additional  Shares,  the  Additional 
Preferred  Stock  and  the  Additional 
Bonds  may  be  temporarily  invested  in 
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securities  mating  the  requirements  of 
section  9(c)C]i)  of  the  Act  or  of  Rule 
40(aHl)or(k 

EUA  and  pastern  Edison  propose,  at 
any  time  or  ffom  time  to  time  through 
May  31. 1990;  to  acquire  and  retire 
securities  issued  by  them,  of  the  classes 
or  series  an^up  to  the  respective 
aggregate  ai^unts  indicated  in  the 
following  tab^e: 

EUA  .    . 


Up  to  $16.8; 
10  Vt%  Sei 


ITBLl 
ei|< 


000  in  principal  amount  of 
lor  Notes  due  1999 


Eastern  Ediit^n 

Up  to  $15.00a000  aggregate  par  value  of 
its  9%  Red^mable  Preferred  Stock 

Up  to  $175,(p),000  in  aggregate  principal 
amount  of  one  or  more  series  of  its 
First  Mortgage  and  Collateral  Trust 
Bonds      n 

Up  to  $40,ooaooo  in  aggregate  principal 
amount  ofi  (he  10  %%  Massachusetts 
Industrial  {finance  Agency  revenue 
bonds  due  2013  issued  for  its  benefit 
(Eastern  Bdison's  list  of  securities 
hereinafter  referred  to  as.  "Aquired 
Securities*') 

The  propos^  transactions  in  which 
such  securitMs  are  to  be  acquired  may 
include  (A)  purchases  on  the  open 
market,  (B)  purchases  in  privately 
negotiated  trensactions.  and  (C) 
acqutsitionsipursuant  to  tender  or 
exchange  offers  to  the  then  current 
holders  in  w^ich  the  consideration 
offered  consUts  of  cash,  first  mortgage 
bonds  or  premerred  stock  (as  the  case 
may  be)  of  a{  oewly  issued  class  or 
series,  or  a  admbination  thereof. 

Eastern  Edison  also  proposes  and 
hereby  requ^tts  authorization  from  time 
to  time  throiigh  December  31, 1988,  to 
use  its  existi)r^  bank  lines  of  credit  for 
short-term  bblrowings  to  finance  the 
purchase  of  ICs  Acquired  Securities 
provided,  hoMrever,  that  such 
borrowings  «re  in  accordance  with  and 
do  not  excee^d  the  amounts  by 
Commission  order  dated  December  23, 
1987  (HCAR  No.  24539).  Eastern  Edison 
expects  that|&inds  for  the  repayment  of 
its  borrowing  will  be  provided  by 
internally  generated  cash  or  by  sales  of 
long-term  securities. 

The  Columbia  Gas  System.  Inc..  et  al. 
(70-7524) 

The  Coluni^ia  Gas  System,  Inc. 
("Columbia");  20  Montchanin  Road, 
Wilmington,  Delaware  19807.  a 
registered  hohding  company,  and  its 
subsidiaries  Big  Marsh  Oil  Company 
("Big  Marsh't]  and  Columbia  Natural 
Resources.  I*^.  ("CNR"),  both  located  at 
1700  MacCoitkle  Avenue.  SE.. 
Charleston.  West  Virginia  25314.  have 
filed  an  appl  eation-declaration 


pursuant  to  sections  6(a).  7. 9(a)  and  10 
of  the  Act  and  Rules  42  and  43 
thereunder. 

Columbia  owns  870  shares  of  the  894 
outstanding  shares  of  common  stock, 
par  value  $100,  of  Big  Marsh,  a  West 
Virginia  corporation.  Columbia  proposes 
to  transfer  these  870  shares  to  CNR,  a 
Texas  corporation,  in  exchange  for  3,480 
shares  of  CNR  common  stodc.  $25  par 
value.  CNR  would  then  effect  a  merger 
of  Big  Marsh  into  CNR  pursuant  to  West 
Virginia  and  Texas  law. 

This  exchange  will  make  CNR  the 
parent  corporation  of  Big  Marsh,  and  the 
owner  of  more  than  90%  of  Big  Marsh's 
outstanding  shares.  Texas  law  provides 
that  a  subsidiary  corporation  may  be 
merged  into  its  parent  corporation  if  the 
parent  corporation  owns  at  least  90%  of 
the  outstanding  shares  of  each  class  of 
shares  of  the  subsidiary  corporation 
being  merged  into  the  parent 
corporation. 

Pursuant  to  the  merger,  the  remaining 
24  shares  of  Big  Marsh  common  stock 
not  held  by  CNR  will  be  exchanged  for 
cash  equal  to  $1,633  per  share,  this 
value  has  been  determined  pursuant  to  a 
pricing  formula  previously  approved  by 
the  Commission,  which  employs  the 
discounted  cash  flow  analysis  pricing 
method  (HCAR  No.  23519.  December  5, 
1984).  j 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

lonathan  G.  Katz, 

Secretary. 

(FR  Doc.  88-14098  Filed  6-2^-88;  8:45  am] 

MLUNO  CODE  M1IM1-H 

[Retoase  No.  IC-16439;  (812-6438)] 

Smith  Barney  Mortgage  Capital  Corp.; 
Applicatfon 

)une  16, 1988. 

aoency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

Applicant:  Smith  Barney  Mortgage 
Capital  Corp.  ("Applicant"). 

Relevant  Sections  of  the  Act: 
Exemption  requested  under  section  d(c) 
from  all  provisions  of  the  Act. 

Summary  of  Application:  Applicant 
seeks  to  amend  a  previous  order  issued 
to  Applicant  (IC  Rel.  No.  15295.  Sept.  9. 
1986)  and  to  conditionally  exempt 
Applicant  fh>m  all  provisions  of  the  1940 
Act  in  connection  with  its  proposed 
issuance  of  variable  rate  collateralized 
mortgage  obligations  and  the  sale  of  the 
same  to  foreign  investors,  election  of 


REMIC  status,  and  the  sale  of  nonvoting 
equity  interests  in  applicant. 

Filing  Date:  The  application  was  filed 
on  March  18. 1987,  and  amendments 
thereto  on  April  21,  and  June  2, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  Application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
Application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
July  5, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writuig  to  the  Secretary  of  the  SEC. 

ADDNtSSES:  Seaetary,  SEC,  450  5th 
Street.  NW.,  Washington.  DC  20549. 
Smith  Barney  Mortgage  Capital  Corp., 
1345  Avenue  of  the  Americas,  New 
York,  New  York  10105. 

TOR  RIRTHER  mTORMATKNI  CONTACT: 

Special  Counsel  Richard  Pfordte  at  (202) 
272-2811  or  Karen  L  Skidmore,  Branch 
Chief,  at  (202)  272-3023,  Office  of 
Investment  Ck>mpany  Regulation. 

SUPPLEMCNTARV  MTORMATION: 

Following  is  a  stmimary  of  the 
Application;  the  complete  Application  is 
available  for  a  fee  &i}m  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  253-4300). 

Applicant's  Representations 

1.  Applicant  is  a  direct,  wholly-owned 
liqiited  purpose  subsidiary  of  Smith 
Barney,  Inc.  ("SBI").  a  Delaware 
corporation  and  a  wholly-owned 
subsidiary  of  Primerica  Corporation. 
SBI's  primary  subsidiary.  Smith  Barney, 
Harris  Upham  &  Co.  Incotptfrated,  is  a 
registered  broker-dealer  and  investment 
adviser.  Applicant,  a  Delaware 
corporation,  was  formed  for  the  purpose 
of  engaging  in  asset-backed  financing, 
including  issuing  and  selling,  or 
establishing  ownenrusts  to  issue  and 
sell,  one  or  more  series  of  Bonds 
collateralized  by  certain  "Mortgage 
Certificates"  which  consist  of  (1)  "fully- 
modified  pass-through"  mortgage- 
backed  certificates  guaranteed  by  the 
Government  National  Mortgage 
Association  ("GNMA  Certificates"),  (2) 
Mortgage  Participation  Certificates 
issued  by  the  Federal  Home  Loan 
Mortgage  Corporatiort  ("FHLMC 
Certificates"),  and  (3)  Guaranteed 
Mortgage  Pass-Through  Certificates 


23480 


Fedgnl  Ragwter  /  Vol.  sa.  No.  120  /  Wcdnwday.  )iaie  22.  1968  /  Nottos 


issued  by  the  Federai  Natkmal  Mmtgage 
Association  ("FNMA  Certificates"). 

All  or  a  portion  of  the  Mortgage 
Certificates  securing  a  serieft  of  Bonds 
may  be  "Partial  Pool  Certificates"  (as 
defined  in  the  Application).  Some  of  the 
GNMA  Poo!  Certificates  securing  a 
series  of  Bonds  may  be  backed  by 
mortgage  loans  that  provide  for 
payments  during  the  initial  portion  of 
their  term  that  are  less  than  the  actual 
amount  of  principal  and  interest  payable 
thereon  at  a  level  debt  service  basis. 

2.  Applicant  will  issue  one  or  more 
series  of  Bonds  pursuant  to  an  indenture 
between  the  Applicant  and  an 
independent  trustee  ("Thistee"!  as         I 
supplemented  by  a  supplemental  ! 
indenture  for  each  series  (collectively, 
the  "Indenture").  Tlie  Indenture  will  be 
qualified  under  tfie  Trust  bidenttve  Act 
of  1939,  as  amended,  unless  an 
appropriate  exemption  is  available. 

3.  In  the  case  of  eadi  series  of  Bonds: 
(a)  The  Bonds  will  be  secured  by 
Mortgage  Certificates  and  certain  funds, 
accounts,  reinvestment  inccme  or  other 
collateral  (the  "Bond  Collateral")  having 
a  collateral  value  determined  under  the 
Indenture  at  the  time  ol  issuance  of  (he 
Bonds,  and  following  each  payment 
date,  at  least  equal  to  the  outstanding 
principal  amount  of  the  Bonds;  (b]  at  the 
time  of  issuance  of  the  Bonds,  aind  | 
following  each  payment  date, 
distributions  of  principal  and  mterest 
received  on  the  Mortgage  Certificates 
securing  the  Bonds,  togetfier  with  the 
other  Bond  Collateral,  will  be  suffident 
to  pay  interest  dne  on  the  Bonds  and  to 
retire  each  class  of  Bonds  by  its  stated 
maturity:  and  (c)  Ae  Mortgage 
Certificates  will  be  pledged  by  the  { 
Applicant  to  the  Trustee  and  will  be 
subiect  to  the  lien  of  the  Indehtore. 

4.  Each  series  of  Bonds  to  be  issued 
may  contain  me  or  mote  classes  of 
variable  or  floating  interest  rate  Bonds. 

5.  Ajqilicant  may  elect  with  reelect  to 
one  or  more  series  of  Bonds,  to  have  the 
arrangements  by  which  the  Bond 
Collateral  secnres  the  Bonds  be  treated 
as  a  real  estate  mortgage  investment 
conduit  (a  "REMIC")  under  the  tetemal 
Revenue  Code  of  ISSa^  as  amended.  In 
such  case  Ap|»hcanl  may  issue 
certificates  ("RBiilC-Certificates") 
representing  the  i^t  to  receive  cash 
flow  bom  the  Mot^sg^  Certificates  and 
other  coDaterak  induded  in  such  REMIC 
in  excess  of  amonnts  required  to  be  paid 
on  the  Bonds  tasaed  by  such  a  HEMIC  in 
accordance  with  their  terms.  Applicant 
may  sell  sudi  REMIC  Certificates  in 
compliance  widi  cooditioiM  10  throng 
15  herein. 

&  The  sale  of  the  REMIC  Certificates 
in  each  REMIC  will  not  alter  payment  of 
cash  flows  under  the  Indenture  with 


respect  to  tiie  Boads  of  the  related 
series.  The  inleresta  of  the  Boadholders 
will  not  be  compromised  or  impMied  by 
the  ability  of  the  Appbcm  to  aeU 
RE&fiC  Certificates,  and  there  Witt  not 
be  a  conflict  ol  tatctest  between  the 
Boikdholdcn  aad  the  hoUess  of  RBMIC 
Certificates  ("REMIC  Holders").  The 
agpegate  interests  of  the  REMIC 
Holders  fai  the  Bond  Collateral  and  the 
expected  returns  by  such  REMIC 
HoUia*  will  be  far  less  than  the 
payment  made  to  theBooittolders. 
Applicants  do  not  hitent  to  dqiMsit 
Mortgage  Certificates  to  secure  a  series 
of  Bonds  the  collateral  valae  of  w^dt 
exceeds  12aiK  of  the  Siggrcgote  prindple 
amoant  of  die  Bonds  of  such  series. 

7.  Neither  the  Anplicant,  the  Trustee, 
nor  the  REMIC  Holders  will  be  able  to 
impair  the  secority  afforded  by  the 
Mortgage  Certificates  to  the  holdos  of 
the  Bonds.  That  is.  writhoat  the  consent  ' 
of  each  Bondholder  of  a  series  to  be 
affected,  neither  the  Applicant,  the 
Trustee,  not  the  REMIC  Hdders  will  be 
able  to:  (1)  Change  ttie  stated  maturity 
on  any  Bonds  of  scuh  series:  (2)  reduce 
the  principal  amount  or  the  rate  of 
interest  on  any  Bonds  of  sndii  series;  (3) 
change  the  priority  of  payment  on  any 
class  of  the  Bonds  ol  each  series;  (4) 
permit  the  creatian  of  a  lien  raiddng 
prior  to  or  on  a  parity  with  the  lien  of 
the  Indenture  with  respect  to  Mortgage 
Certificates  securing  such  series:  or  (5) 
otherwise  deprive  the  Bondholders  of 
such  series  of  the  security  afforded  by 
the  lien  of  the  Indenture,  except  in 
accoradnce  with  the  terms  of  the 
Indenture. 

8.  For  additional  descriptions  and 
representatiMw  concnning  the  Bcmds, 
see  the  Application. 

Applicant's  Legal  Conclusions 

9.  The  requested  Order  is  necessary 
and  appropriate  in  the  public  interest 
because:  (1)  The  modifications 
described  in  tiw  Application  AoaM  not 
cause  the  Applicant  to  be  deemed  ibe 
type  of  oit^  to  whidi  the  provisions  of 
the  Act  were  fastended  to  be  applied  and 
(2)  the  i^Kcant's  activities  as 
described  herein  wtti  enhance  tfie 
national  goal  expresriy  articulated  by 
Congress  in  the  Secondary  Mortage 
Enhancement  Act  of  1964  of  expanding 
fitaancHig  fior  boasing. 

Applicant's  Conditisna 

Applicant  ayses  that  tf  an  order  is 
granted  it  ariB  be  expressly  conditioned 
on  the  followng  conditioRs: 

A.  Conditions  Relating  to  the  Bonds 

(1)  Each  series  oi  Bonds  wfil  be 


registered  under  the  Secaritiss  Act  of 

1933.  as  amended  (the  "Secwities  Act"). 


uidess  ofiieredin  a  transactioa  exempt 
fipm  registration  eitiier  pursuant  to 
section  4(2)  of  the  Securities  Act  or 
because  each  series  of  Bonds  wiU  come 
to  rest  ontside  Ae  United  States 
provided  diat  tfie  Bonds  are  offered  and 
sold  oatnde  the  Un'ted  States  or  to  non- 
United  States  persons  in  r^ance  upon 
an  opinion  of  United  States  connsel  that 
registration  is  not  required.  No  single 
offering  of  Bonds  both  within  and 
outside  the  United  States  will  be  made 
without  registration  (A  all  such  Bonds 
under  the  Securities  Act  without  first 
obtaining  a  no-action  letter  permitting 
such  offering  or  otherwise  com(Jying 
with  appHc^tle  standards  then 
governing  such  offerings.  In  aU  such ' 
cases.  Applicant  will  adopt  agreements 
and  pnNxiifaBes  reasonably  designed  to 
prevent  the  Bonds  from  being  offered  or' 
sold  in  the  United  States  or  to  United 
States  persons  (except  as  United  States 
comnA  nay  ttien  advise  is  permissiUe). 
Disdosare  presided  to  purchasers 
located  outside  the  United  States  will  be 
substffiitially  tfie  same  as  tliat  provided 
to  United  States  investors  in  United 
States  offerings. 

(2)  The  Bonds  wiH  be  "mortgage 
related  secorities^*  within  the  meaning  of 
section  3(aX41)  of  the  Securities 
Exchange  Act  of  19M,  as  amended.  In 
addition,  die  Mortgage  Certificates, 
collateralizing  tfie  Bonds  will  be  limited 
to  GNMA  Certificates.  FNMA 
Certificates,  and/or  FHLKCC 
Certificates. 

(3)  ff  new  Mortgage  Certificates  are 
substituted  for  Mortgage  Certificates 
pledlged  as  security  for  a  Series  of 
Bonds,  the  substitute  Mortgage 
Certificates  must  (i)  Be  of  equal  or 
better  quality  than  the  Mortgage' 
Certificates  replaced;  (ii)  have  similar 
payment  terms  and  (»sh  flow  as  the 
Mortgage  Certificates  replaced;  (iii)  be 
insured  or  guaranteed  to  the  same 
extent  as  the  Mortage  Certificates 
replaced;  and  (iv)  meet  the  conditions 
set  forth  in  paragraphs  (2)  and  (4).  In 

,  addition,  new  Bond  CoQateral  may  not 
be  substituted  for  more  than  40%  of  the 
aggregate  face  amount  of  the  Bond 
Collateral  initially  pledged  to  the 
Trustee  as  secority  for  a  series  of  Bonds. 
In  no  event  may  any  new  Mortgage 
Certificates  be  suba^itoted  for  any 
substitute  Mortgage  Certificates. 

(4)  All  Bond  Golbrteral  wiU  be  held  by 
the  Trustee,  or  on  bdutf  of  die  Trustee 
by  an  independent  caslodian,  Neither 
the  TrastBS  nor  dw  caslodian  nny  be  an 
affiliate  fas  te  lem  "affibate"  is 
defined  on  Role  485  under  the  Securities 
Ad,  (17  OPR  23a405>)  of  die  Anplicant. 
The  Trustee  wiU  be  provided  with  a  fmt 
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priority  perfMted  security  or  lien 
interest  in  eiia  to  all  Bond  Collateral. 

(5)  Each  senes  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  jat  least  one  nationally 
recognized  s^tistical  rating  agency  that 
is  not  afiUiadd  with  the  ^plicant  or 
any  REMIC  Holder.  The  Bonds  will  not 
be  consideren  "redeemable  securities" 
within  the  meaning  of  section  2(a)(32)  of 
the  1940  Act , 

(6)  So  long|  as  applicable  law  requires, 
at  least  annually,  an  independent  public 
accountant  will  audit  the  books  and 
records  of  the  Applicant.  In  addition,  an 
independentj^ublic  accountant  will 
report  on  whether  the  anticipated 
payments  of  Iprincipal  aad  interest  on 
the  Mortgage  Certificates  continue  to  be 
adequate  to  pay  the  principal  and 
interest  on  thit  Bonds  in  accordance 
with  their  terau.  Upon  completion, 
copies  of  th^i  uiditor's  report(s)  will  be 
provided  to  1^  e  Trustee. 

B.  Conditionf[Relating  to  Variable  Rate 

Bonds 

I  i 

(7)  Each  cl^s  of  variable  rate  Bonds 
will  have  a  sn  maximum  interest  rate 
(an  interest  inte  cap)  or  a  minimum 
interest  rate,^  the  case  of  an  inverse 
floating  rate  Bond,  which,  in  each  case, 
may  vary  fro  Oi  period  to  period. 

(8)  At  the  I  ikne  of  the  deposit  of  the 
Mortgage  Ce  nificates  securing  a  series 
of  Bonds  wit^  the  Trustees,  as  well  as 
during  the  life  of  such  series  of  Bonds, 
the  scheduled  payments  of  principal  and 
interest  to  be  received  by  the  Trustee  on 
all  Mortgage  l^rtificates  pledged  to 
secure  the  B(  inds  of  such  series,  plus  any 
other  Bond  Oellateral  pledged  to  secure 
the  Bonds  of  $uch  series,  will  be 
sufficient  to  laake  all  payments  of 
principal  andiinterest  on  the  Bonds  of 
such  series  tnlen  outstanding,  assuming 
the  maximumj  applicable  interest  rate  for 
each  specified  period  on  each  class  of 
variable  rate  Bonds.  Such  mortgage 
Certificates  will  be  paid  down  as  the 
mortgages  uaderlying  the  Mortgage' 
Certificates  kte  repaid,  but  will  not  be 
released  from  the  lien  of  the  Indenture 
(except  as  permitted  by  the  Indenture) 
prior  to  the  payment  of  the  Bonds.' 


■  In  (he  case  dfta  lerie*  of  Bonda  that  contains  a 
dais  or  cidsses  bt  variable  rate  Bonds,  a  number  of 
mechanisms  exiti  to  ensure  that  the  representations 
above  will  be  valid  notwithstanding  subseqaent 
potential  increaMs  in  the  interest  rate  applicable  to 
the  variable  rata  ^onds.  Proosdurea  that  have  been 
indentiRed  to  d^tf  for  achieving  this  result  include 
the  use  of  (i)  inttaest  rate  caps  for  the  variable  rate 
Bonds:  (ii)  "inverte"  variable  rate  Bonds  (which  pay 
a  lower  rate  of  interest  as  the  rate  increases  on  the 
corresponding  "nonnal"  variable  rate  Bonds):  (iii) 
variable  rate  co^ateral  to  secure  the  Bonds:  (iv) 
intdtest  rate  sw<  i*  agreement*  (under  which  the 
issuer  of  the  Boqas  would  make  periodic  payments 
to  J  counterparty  at  a  fixed  rate  of  interest  based  on 


C.  Conditions  Relating  to  REMIC 
Election 

(9)  The  election  by  the  Applicant  to 
treat  the  arrangement  by  which  the 
collateral  for  a  series  of  Bonds  issued  by 
H  secures  such  Bonds  as  a  REMIC  will 
have  no  effect  on  the  level  of  the 
expenses  that  would  be  incurred  by  any 
such  series.  Whether  or  not  die 
Applicant  elects  that  a  series  be  treated 
as  a  REMIC  it  will  provide  that  all 
administrative  fees  and  expenses  in 
connecdon  with  the  administration  of 
such  series  will  be  paid  or  provided  for 
in  a  manner  satisfactory  to  the  agency 
or  agencies  rating  tibe  Bonds.  Whether  or 
not  the  Applicant  elects  that  a  series  be 
treated  as  a  REMIC.  it  will  provide  for 
the  payment  of  administrative  fees  and 
expenses  incurred  in  connection  with 
the  issuance  of  such  Bonds  by  one  of  the 
following  methods  or  a  combination  of 
one  or  more  of  such  methods:  (a)  A  third 
party,  whose  credit  is  acceptable  to  the 
agency  or  agencies  rating  such  Bonds 
and  the  Trustee,  will  guarantee  the 
payment  of  such  fees  and  expenses;  (b) 
one  or  more  reserve  funds  will  be 
established  to  provide  for  the  payment 
of  such  fees  and  expenses,  which 
maximiun  fees  typically  shall  be 
projected,  assuming  current  inflation 
factor  scenarios  required  by  the 
independent  agency  or  agencies  rating 
such  Bonds,  at  the  time  of  the  issuance 
of  such  Bonds  by  Applicant  and  the 
establishing  of  such  reserve  funds. 


a  stated  principal  amount,  such  a*  rate  of  interest 
based  on  a  stated  principal  amount  of  Bonds  in  the 
variable  rate  daas.  in  exchange  for  receiving 
cociesponding  periodic  paymenta  from  the 
covnteiparty  at  a  variable  rate  of  intereat  based  on 
the  saiAe  principal  amounL  such  a*  rate  of  interest 
based  on  a  stated  principal  amount  auch  as  the 
principal  amount)  (v)  hedge  agreementa  (including 
interest  rate  future*  and  option  contracts,  under 
which  the  issuer  of  the  Bonda  would  ivaliie  gain* 
during  period*  ofrising  intereat  ratea  sufficient  to 
cover  the  higher  interest  payments  that  would 
become  due  during  such  periods  on  the  variable  rate 
class  of  Bonds)  and  (vij  structuring  the  Bonds  so 
that  the  wei^ted  average  interest  rate  on  the  entire 
aeries  of  Bonds  is  equal  to  or  less  than  the  weighted 
average  pass-through  rate  on  the  Mortgage 
CeitificateB  securing  such  series.  It  is  expected  that 
other  mechanisms  may  be  indentified  in  the  future. 
Whatever  method  is  used  for  a  particular  aerie*,  the 
collateral  atructure  of  each  aeries  of  Bonds  will  be 
reviewed  independently  by  the  agency  or  agencies 
rating  such  Bonds  (as  well  as  by  the  independent 
accountants  for  the  Applicant)  in  order  to  insure,  for 
the  appropriate  rating,  that  the  collateral  is 
sufficient  to  meet  all  sdieduled  payments,  as  stated 
above.  In  all  case*,  these  mech&nisms  will  be 
adequate  to  ensure  the  accuracy  of  the 
representations  set  forth  above.  In  the  event  that  the 
Applicant  uses  other  mechanisms  than  the  ones 
described  above,  it  will  notify  the  Commission  by 
letter  of  any  such  additional  mechanisms,  and  shall 
give  the  Commission  an  opportunity  to  comment  on 
such  mechanisms  before  they  are  utilized  in  order  to 
give  the  SEC  an  apportunity  to  raise  any  questions 
as  the  to  the  appropriatieness  of  their  use.  No  Bonds 
will  be  isbued  for  which  this  is  not  the  case. 


Thereafter,  the  Trustee  will  look  solely 
to  such  reserve  funds  for  the  payment  of 
certain  fees  and  expenses.  The 
procedure  used  to  calculate  the 
anticipated  level  of  fees  and  expenses  is 
reasonable  and  has  been  used 
successfully  in  the  past,  in  that  it  has 
provided  available  funds  suRicient  to 
pay  such  fees  and  expenses  and  to 
insure  that  funds  will  be  sufficient  to 
cover  future  fees  and  expenses  of  the 
Trustee:  (c)  the  Bonds  of  such  series  will 
be  secured  by  collateral  the  value  of 
which  is  in  excess  of  the  amoimt 
necessary  to  make  payments  of 
principal  and  interest  on  such  Bonds, 
and  such  excess  or  a  portion  thereof  will 
be  applied  to  the  pajmient  of  such  fees 
and  expenses;  (d)  the  Applicant  wiU 
remain  liable  for  such  fees  and 
expenses;  and  (e)  the  holders  of  the 
REMIC  Certificates  with  respect  to  such 
series  will  be  personally  liable,  pursuant 
to  a  separate  agreement  with  the 
Applicant,  for  the  fees  and  expenses  of 
sudi  Applicant  not  otherwise  payable 
from  one  of  the  sourqes  described 
above.  The  Applicant  will  insiue  that 
the  anticipated  level  of  fees  and 
expenses  will  be  more  than  adequately 
provided  for  regardless  of  which  or  all 
of  the  methods  above  (which  methods 
may  be  used  in  combination)  are 
selected  by  the  Applicant  to  provide  for 
the  payment  of  such  fees  and  expenses. 

D.  Conditions  Relating  to  the  Sale  of 
REMIC  Certificates 

(10)  Notwithstanding  the  sale  of 
REMIC  Certificates,  all  of  the 
outstanding  stock  of  the  Applicant  will 
continue  to  be  owned  by  SBI  or  an 
affiliate,  and  SBI  or  such  affiliate  will 
continue  to  remain  in  control  of  the 
Applicant.  The  REMIC  Certificates  do 
not  constitute  common  stock  of  the 
Applicant 

(11)  REMIC  Certificates  will  be 
offered  and  sold  only  to  no  more  than 
100  (i)  institutional  investorftor  (ii)  non- 
institutional  investors  which  are 
"accredited  investors"  as  defined  in 
Rule  501(a)  of  the  Securities  Act. 
Institutional  investors  will  have  such 
knowledge  and  experience  in  financial 
and  business  matters  as  to  be  able  to 
evaluate  the  risks  erf  purchasing  REMIC 
Certificates  and  understand  the 
volatiUty  of  interest  rate  fluctuations  as 
they  affect  the  value  of  mortgages, 
mortgage  related  sectuities  and  residual 
interests  therein.  Non-institutional 
accredited  investors  will  be  limited  to 
not  more  than  15,  be  required  to 
purchase  at  least  $200,000  of  such 
REMIC  Certificates  and  will  have  a  net 
worth  at  the  timp  of  purchase  that 
exceeds  $1,000,000  (exclusive  of  their 
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primary  leudence).  Non-institutional 
accredited  investcurs  wiU  have  such 
knowledge  and  experience  in  financial 
and  business  aoatten,  q>ccifically  in  the 
field  of  mortgage  related  securities,  as  to 
be  able  to  evaluate  the  risk  of 
purchasing  a  REMIC  Certificate  and  will 
have  direct  personal  «Dd  significant 
experience  in  making  investments  in 
mortgage  related  securities.  Owners  of 
RQyfIC  CortifiGates  will  be  Ikoited  to 
mortgage  lenders,  thrift  mstitutioos, 
comrandal  and  investment  banks, 
savings  and  loan  associatioDS,  pension 
funds,  en4)layee  benefit  plans,  instwance 
companies,  real  estate  investment  trusts 
or  other  institutiottal  or  non-institutional 
investors  as  descrttwd  above  which 
customarily  engage  in  the  purchase  of  - 
mortgages  and  mortgnge  related    . 
securities. 

(12)  Each  sale  (rf  a  REKflC  Certificate 
will  qualify  as  a  traiwaction  not 
involving  any  public  c^fieiing  within  the 
meaning  of  section  4(2)  oS  the  Securities 
Act. 

(13)  Eadi  sale  of  a  REMIC  Certificate 
win  prohibit  the  transfer  of  sudi  RENQC 
Certificate  if  there  would  be  more  than 
100  hdders  or  REMIC  Certificates  of  any 
series  at  any  time. 

(14)  Each  sale  of  a  REMIC  Certificate 
will  require  each  purchaser  thereof  to 
represent  that  it  is  not  purchasing  for 
distribution  and  that  it  will  hold  such 
REhflC  Certificate  in  its  own  name  or 
for  accounts  as  to  ^ndx  it  exercises 
sole  investment  discretion. 

(15)  Each  sale  of  a  REMIC  Certificate 
will  provide  that  (i)  no  owner  of  such 
REMIC  Certificate  may  be  affiliated 
with  the  Bond  Thistee  and  (ii)  no  owner 
of  a  cMitrolIing  (as  that  term  is  defined 
in  the  Securities  Act  (17  CFR  230.405]] 
interest  in  a  REMIC  may  be  affiliated 
with  either  the  custodian  of  the 
Mortgage  Certificates  or  the  agency 
rating  Ae  Bonds  of  the  relevant  series. 


For  the  Coamisaion.  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

lonalfaBBaKalm 

Secretary. 

(FR  DOa  8»-1409»  Fried  e-21-W;  8:45  am] 

BHJJNQ  COK  WIS-OI-II 


SMALL  BUSINESS  AOMMSTRATION 
RCQIOfl  V  AflVIMVy  OOOTCII  MMMIIfS 

PuMef 


The  U.&  Small  Business 
Adtninistnrtion  Region  V  Advisory 
Council,  located  in  the  geop^idtical  area 
of  Minneapolis/SL  I^ul,  will  haid  a 
pt^c  meeting  at  1:00  pan.,  on  Tuesday. 
Inly  19. 1968.  at  the  U.S.  Small  Business 
Administralion  District  Office,  610-C 
Botler  Sqnaie.  lOB  North  Kxth  Street. 
MinneaiMilis,  to  discuss  such  matters  as  ' 
may  be  ptesented  by  members,  staff  of 
the  U.&  Ska^  Business  Administration, 
or  othen  pecscnt. 

For  fiirilMr  iaiotmation.  write  or  call 
Edward  A.  Daws.  District  Director.  U.S 
Small  niinjatss  Adkninistratioii.  610-C 
Butler  Squre.  100  Noeth  Sixth  Street. 
Minneapofis.  Minnesota  55403.  (612) 
370-230& 


JeaaM.! 

Director,  Office  of  AdrisoryCotmdk. 

June  16, 19B8. 
[FR  Doc  eft-14100  FHed  6-21-68: 8:45  am] 

BtLUNG  OOOe  MSS-Ot-M 

DEPARTHENT  OF  TME  TREASURY 

Public  Inforaiatioa  Collected 

tSuhrtttedtoOIIBtor 


Date:  June  lA.  190a 

The  Department  of  Treasury  has 
submitted  the  fottowing  public 
information  coDection  requirement(s)  to 


0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  198a 
Pub.  L  98^11.  Q^ies  of  the 
8ubmissioB(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
informatinn  coOeotiaB  should  be 
addressed  to  the  CNbffl  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Dq>artment  of  the 
Treasury  Room  2224, 15th  and 
Pennsylvania  Aveime  NW..  Washington, 
DC20?7n 

Departmenlal  Offices 

OMB  Number  New. 

Forni  Number  TD  F  90-21.3. 

Type  of  Review:  New  collection. 

TMe:  Survey  of  Depreciation  of  Rental 
Clothing. 

Description:  The  porpoae  of  this  study  is 
to  collect  data  diat  will  allow  the 
determination  of  the  class  life  for  tax 
depreciation  porjioses  for  rental 
clothing.  The  study  wiB  affect  firms  in 
the  rcnial  dodimg  indastry. 

Respondents:  Business  or  other  for- 
profit  Small  business  or  | 
organizations. 

Estimated  Number  of  Respondents:  150. 

Estimated  Burden  Hours  Per  Response: 
9  hours. 

Frequency  of  Response:  One  time  only. 

Estimated  Average  Reporting  Burden: 
1.3S0  hours. 

Clearance  Officer  Dale  A.  Morgan. 
(202)  349-0283,  Departmental  Offices, 
Room  2221  Main  T^asnry  Building, 
15tb  ft  Pennss^vania  Avenue  NW., 
Washington,  DC  20220. 

OMB  Reviewer  Afilo  Smiderhauf,  (202) 
399-OBSO,  Office  of  Management  and 
Bwlget,  Room  320B,  New  Executive 
Office  Bnflding,  Washington.  DC 
20503. 

Dale  A.  Morgan. 

DeparUnent  Reports  Management  Officer. 

[FR  Doc.  86-14001  Filed  6-21-8a  ^45  am] 
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SunsNine  Act  Meetings 


Federal  Register 

Vol.  53,  No.  120 
Wednesday,  June  22.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notfoes  of  meetings  published 
under  the  'tSovemment  in  the  Sunshine 
Act"  CPub.  t.  94-409)  5  U.S.C.  552tKe)(3). 

II 
FEDERAL  HOME  LOAN  BANK  BOARD 

TIME  AND  OAtE:  3:00  p.m..  Thursday, 
June  23. 1988. 


PLACE:  In  the  Board  Room,  6th  Floor. 
1700  G  St..  NW..  Washington.  DC. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 
informatkm:  Ms.  Gravlee  (202)  377- 
6679. 

MATTERS  TO  BE  CONSIDERED: 


Final  regulation  on  conservators  and 

receivers,  priority  of  claims 
Proposed  regulations  on  conservators  and 

receivers,  priority  of  claims,  depositor 

preference 
)ofanM.Buckby.|i,     . 
Secretary. 

[FR  Doc.  88-14146  Filed  6-20-88;  12:21  pmj 
BiujMa  cooE  s7a»-oi-« 
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Corrections 


Federal  Register 
Vol.  53,  No.  120 
Wednesday,  June  22,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Residential,  Rule,  F»roposed 
Rule,  and  Notice  docunr)ent8  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  6y  the 
Office  of  ttie  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  arxJ  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  272  and  273 

[Amdt  Na  303] 

Food  Stamp  Program;  income 
Exclusion  of  Certain  Charitable 
Donations 


Correction  \ 

In  nile  document  88-13430  beginning 
on  page  22291  in  the  issue  of 
Wednesday.  June  15. 1988,  make  the 
following  correction:* 

On  page  22291,  in  the  third  column,  in 
the  first  complete  paragraph,  in  the  15th 
line.  "$30"  should  read  "$300". 

MLUNQ  CODE  ISOfrfll^O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

[Regulations  Nos.  4  and  16] 

Consideration  of  Vocational  Factors 

Correction 

In  proposed  rule  document  88-12996 
beginning  on  page  21885  in  the  issue  of 


Thursday,  June  9, 1988.  make  the 
following  correction: 

§404.1560    [Con-WtMll 

On  page  21686,  in  the  second  column, 
in  §  404.1560(a).  in  the  fourth  line,  "a" 
should  read  "or". 

NLUNG  CODE  1S05414 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  71 

Transportation  Regulations; 
Compatibiltty  With  the  International 
Atomic  Energy  Agency  (IAEA) 

Correction 

In  proposed  rule  document  88-12639 
beginning  on  page  21550  in  Ae  issue  of 
Wednesday  June  8, 1968.  make  the 
following  corrections: 

§71.4   [Corrected] 

1.  On  page  21557,  in  the  third  column, 
in  §  71.4,  in  the  definition  for  "Low- 
Specific-Activity  (LSA)  material"  in 
paragraph  (2).  the  second  line  should 
read  "concentration  up  to  27.0Ci/liter8 
(iTBq/liters):". 

§71.53    [Corrected] 

2.  On  page  21564,  in  the  second 
column,  in  §  71.53(b)(2),  in  the  second 
line,  "5  g/l"  should  read  "5  g/l". 

3.  On  the  same  page,  in  the  third 
column,  in  §  71.53(d),  in  the  third  line, 
"10 1"  should  read  "10 1". 

§71.97    [Corrected] 

4.  On  page  21570,  in  the  third  column, 
in  §  71.97(b)(3)(ii),  in  the  first  line,  "A," 
should  read  "At". 

Appendix  A    (Corrected] 

5.  On  page  21574,  in  the  sixth  column 
of  the  table,  the  ninth  entry  should  read 
"5.41X10-*'. 


6.  On  page  21575.  in  the  first  column  of 
the  table,  the  37th  entry  (the  second 
entry  which  reads  "»*K:d")  should  read 
"'«»Cd". 

7.  On  the  same  page,  in  the  sixth 
column  of  the  table,  the  42nd  entry 
should  read  "ailxlO"*". 

8.  On  page  21577.  in  the  first  column  of 
the  table,  the  third  entry  should  read 

9.  On  page  21578,  in  the  second 
column  of  the  table,  in  the  third  entry 
from  the  bottom,  remove  "Unlimited". 

10.  On  the  same  page,  in  the  third 
column  of  the  table,  the  fifth  entry  from 
the  Ijiottom  should  read  "40". 

11.  On  the  same  page,  in  the  sixth 
column  of  the  table,  the  15th  entry 
should  read  "5.41X10-*'. 

12.  On  the  same  page,  in  the  sixth 
column  of  the  table,  the  18th  entry 
should  read  "5.41x10"*'. 

13.  On  page  21579,  in  the  fifth  column 
of  the  table,  the  28th  entry  (which  reads 
"07")  should  read  "0.7", 

14.  On  the  same  page,  in  the  second 
column  of  the  table,  the  first,  second, 
third,  and  fifth  entries  from  the  bottom, 
which  read  "Unlimited"  should  be 
removed. 

15.  On  the  same  page,  in  the  sixth 
column  of  the  table,  the  last  entry 
should  read  "Unlimited"  and  the 
existing  entry  should  become  the  last 
entry  in  the  seventh  column  of  the  table. 

16.  On  page  21580,  in  the  second 
column  of  the  table,  the  second  entry 
"Unlimited"  should  be  removed. 

BtLUNQ  COOE  1S0S-014> 
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Part  II 


Department  of  Labor 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  7  and  18 

Underground  Mining  Equipment;  Product 
Testing  By  Applicant  or  Tliird  Part^  Final 
Rule 

30  CFR  Parts  7  and  25 

Muitiple-Siiot  Blasting  Units;  Proposed 
Rule 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healttt  Administration 

30  CFR  Parts  7  and  18 

Underground  Mining  Equipment; 

Product  Testing  By  Applicant  or  Third 
Party 

agency:  Mine  Safety  and  Health 
Adminstration  (MSHA).  Labor. 
action:  Final  rule. 


:  This  final  rule  implements 
new  procedures  and  requirements  for 
testing  and  approval  of  certain  products 
used  in  underground  mines.  The  final 
rule  also  contains  new  technical 
requirements  for  brattice  cloth  and 
ventilation  tubing,  and  revised 
requirements  for  battery  assemblies 
currently  contained  in  30  CFR  18.44  and 
1&63.  This  final  rule  will  reduce  the 
demand  on  MSHA's  product  testing 
resources  and  allow  the  Agency  to 
redirect  those  resources  to  product  audit 
activitiA  and  the  evaluation  of 
technological  advances  in  products  for 
use  in  the  underground  mining 
environment. 

EFFECnvE  date:  August  22. 1988,  except 
for  the  revision  of  S  18.44  listed  as 
amendment  No.  3  and  §  18.63  that  go 
into  effect  August  22, 1989. 
FOR  RNITHER  INroilMATION  CONTACT: 
Patricia  W.  Silvey.  Director.  Office  of 
Standards.  Regulations  and  Variances, 
MSHA,  4015  Wilson  Boulevard,  Room 
613.  Arlington.  Virginia  22203,  (7031  235- 
1910. 

SUPPLEMENTARY  INRMMATION: 

I.  Background 

Under  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (Pub.  L  91-173,  as 
amended  by  Pub.  L  95-164)  (Mine  Act), 
the  Mine  Safety  and  Health 
Administration  (MSHA)  is  required  to 
approve  certain  products  for  use  in 
underground  mines.  This  approval 
indicates  that  these  products  have  met 
MSHA's  specifications  and  tests,  and 
have  been  designed  and  manufactured 
to  ensure  that  the  products  will  not 
present  a  fire,  explosion,  or  other 
specified  safety  hazard  related  to  use. 

On  March  4, 1983,  MSHA  published 
an  Advanced  Notice  of  Proposed 
Rulemaking  (ANHIM)  in  the  Federal 
Register  (48  FR  9475)  announcing  the 
availability  of  a  preproposal  draft  of  a 
new  Part  37  of  Title  30  of  the  Code  of 
Federal  Regulations  (CFR).  The  draft 
provided  for  an  alternate  and  expedited 
application  procedure  for  the  approval 
of  certain  products  with  product  testing 
conducted  by  the  applicant  or  a  third 
party. 


Public  conferences  were  held  April  5. 
1983  in  Pittsburgh,  Pennsylvania  and 
April  12. 1983  in  San  Francisco, 
California  to  present  detailed 
information  regarding  the  Agency's 
approval  program.  These  conferences 
were  well-attended  by- trade 
associations,  representative  of  miners, 
and  manufacturers.  MSHA  received 
written  comments  regarding  its 
preproposal  from  all  segments  of  the 
mining  community. 

After  reviewing  the  comments 
received  in  response  to  the  preproposal 
draft.  MSHA  published  a  proposed  rule 
in  the  Federal  Register  (51  FR  4686),  on 
February  6. 1986  as  Part  7  of  Title  30. 
The  proposal  set  out  in  Subpart  A  new 
procedures  and  requirements  for  testing 
and  approval  of  certain  products  used  in 
undergroiuid  mines,  shifting  the 
resources  of  the  Agency  ft-om  product 
testing  to  post-approval  oversight  of 
product  quality  and  the  evaluation  of 
technological  improvements  to  mining 
products.  The  proposed  rule  also 
contained  new  technical  requirements 
for  brattice  cloth  and  ventilation  tubing 
(Subpart  B)  and  revised  requirements  for 
battery  assemblies  (Subpart  C). 

On  June  30. 1986  (51  FR  23559),  MSHA 
published  a  notice  of  public  hearings 
which  outlined  the  major  issues  raised 
during  the  comment  period.  Two  public 
hearings  were  held  in  Pittsburgh. 
Pennsylvania  and  Salt  Lake  City.  Utah 
in  July  1986,  during  which  further 
comment  on  the  proposal  was  received. 
Transcripts  of  the  proceedings  were 
taken  and  made  available  for  public 
inspection.  Following  the  public 
hearings,  interested  persons  were 
allowed  to  submit  supplementary 
statements  and  data  until  the  record 
closed  on  August  15. 1986. 

MSHA  reviewed  all  written  and  oral 
statements  submitted  in  response  to  the 
proposed  rule  and  public  hearings. 
Comments  were  received  fit)m  all 
segments  of  the  mining  community, 
including  equipment  manufacturers, 
trade  associations,  testing  organizations, 
and  representatives  of  miners.  "This  final 
rule  was  developed  after  a  fiiU 
evaluation  of  the  entire  public  record. 

MSHA's  existing  regulations  in  30 
CFR  Parts  15  through  36  govern  the 
process  through  which  manufacturers 
may  obtain  MSHA  approval, 
certification,  acceptance  of  evaluation  of 
certain  products  for  use  underground. 
Each  of  these  separate  parts  contains 
application  procedures  and  technical 
requirements  for  certain  types  of  mining 
products.  MSHA  currently  conducts 
most  of  the  testing  and  evaluation  of  a 
product  for  a  fee  paid  by  the  applicant, 
although  some  regulations  require  pre- 
testing of  the  product  by  the 


manufacturer.  Upon  MSHA  approval, 
manufacturers  must  ensure  that  the 
product  continues  to  conform  to  the 
specifications  and  design  evaluated  and 
approved  by  MSHA.  In  some  instances, 
as  part  of  the  approval  process, 
manufacturers  are  required  to  have  a 
quality  control  plan.  In  addition,  some 
parts  provide  for  product  and 
manufacturing  site  audits. 

Currently,  when  MSHA  receives  an 
application  for  approval  of  a  product  for 
use  in  underground  mines,  every  aspect 
of  the  documentation  package  submitted 
by  the  manufacturer  is  scrutinized  to 
determine  whether  the  technical 
requirements  of  the  applicable 
provisions  of  30  CFR  Parts  15  through  36 
have  been  met.  Each  drawing  and 
specification  in  the  package  is  cross- 
checked against  these  requirements, 
and.  for  some  products,  samples  of  the 
product  or  parts  of  the  product  are 
disassembled  and  examined  by  MSHA 
for  conformity  with  the  drawings  and 
specifications.  When  MSHA  verifies 
that  an  applicant's  product  complies 
with  the  design  and  construction 
requirements,  MSHA  then  tests  the 
product  to  determine  whether  it 
performs  according  to  the  appropriate 
approval  requirements,  unless  the 
design  precludes  the  need  for  testing.  If 
the  product  passes  the  tests,  MSHA 
issues  an  approval  for  the  product.      i 

Once  MSHA  has  approved  a  product 
the  manufacturer  is  authorized  to  place 
an  approval  marking  on  the  product  that 
identifies  it  as  approved  for  use  in 
underground  mines.  Use  of  the  MSHA 
marking  obligates  the  manufacturer  to 
maintain  the  quality  of  the  product.  The 
MSHA  marking  indicates  to  the  mining 
community  that  the  product  has  been 
manufactured  according  to  the  drawings 
and  specifications  upon  which  the 
approval  was  based.  Any  proposed 
change  to  the  documentation  for  a 
product  approved  by  MSHA  must  be 
submitted  to  the  Agency  for  acceptance 
prior  to  implementation  of  the  change.  If 
MSHA  approves  the  change,  the 
manufactiu«r  is  issued  an  extension  of 
approval  or  a  notice  of  acceptance  of 
the  modified  product. 

n.  Discussion  and  Summary  of  the  Final 
Rule 

This  final  rule  establishes  a  revised 
role  for  MSHA  in  the  evaluation  and 
testing  of  certain  products  used  in 
underground  mines.  Where  the  Agency's 
role  has  been  one  which  emphasizes 
testing  by  MSHA.  Part  7  requires  testing 
by  the  applicant  or  a  third  party  selected 
by  the  applicant.  This  will  permit  the 
Agency  to  refocus  its  resources  to  its 
product  audit  functions  as  well  as  the 
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review  of  t^ttfinological  improvements  in 
mining  prod^ts.  TUs  shift  in  emphasis 
will  expedilj^  the  approval  of 
applicationsi  Moreover,  it  will  enhance 
the  safety  iionines  by  providing  the 
mining  community  a  greater  assurance 
that  prodncn  used  ip  mipes  have  been 
manufactntep  in  accordance  widi 
MSHA  speoncations,  detecting 
defective  pmducts  more  effectively  and 
intfodudnig  4ew  technology  in  a  more 
expeditioua^iianner. 

In  requesUng  approval  an  applicant 
will  be  reqiwed  to  submit  an  application 
package  to  MSiA.  That  package  will 
include  certain  product  information. 
Depending  on  the  type  of  product  for 
which  approval  is  requested,  the 
in^rmation  fvill  be  submitted  in 
documents  Mich  as  drawings, 
specification  sheets  and  in  the 
application  {letter.  In  addition,  the 
application  li^ust  include  the  place  cuid 
date  for  prcnuct  testing,  or  if  thie 
manufacture  believes  that  testing  is  not 
necessary  in  a  particulif^-  case,  die 
reasons  forgot  planning  testing.  Product 
testing  must  be  performed  according  to 
test  procedsies  specified  in  the 
appropriate  subpart  and  MSHA  can 
elect  to  observe  the  testing  as  a 
prerequisite  of  approval 

During  thfaj  application  process,  the 
applicant  must  submit  certain 
certificatioib.  With  its  application,  the 
manufacture  must  certify  that  the 
product  meets  the  design  portion  of  any 
applicable  technical  requirements.  After 
completion  iqf  any  required  product 
testing,  the  applicant  must  also  certify 
that  the  prqquct  has  been  tested  and 
perfonns  aS  inquired,  or,  in  other  words, 
meets  the  pjenormance  aspect  of  the 
applicable  nchnical  requirements.  In 
addition,  a  certification  that  the 
applicant  viffll  perform  the  specified 
qualify  assifance  functions,  including 
the  inspect^  or  testing  of  the  product's 
critical  characteristics,  is  required. 
These  certiwation  statements  must  be 
signM  by  an  authorized  company 
official  False  certifications  are  subject 
to  criminal  unctions  under  section 
110(f)  of  th^  Mine  AcL 

Based  upon  an  evaluation  of  the 
technical  dMnunentation.  any 
observation  of  product  testing,  and  a 
review  of  tlft  certificatimi  statements 
MSHA  Willi  issue  either  an  approval  or  a 
notice  denjMig  approval  of  the  product 
Notices  denying  approval  will  set  forth 
the  Agency!^  reasons  for  the  denial. 

When  a  i^ioduct  is  approved  under 
Part  7,  an  approval  holder  will  be 
required  to  uispect  or  test  critical 
characteristics  as  part  of  its  qualify 
assurance  program,  with  MSHA 
auditing  thS  product  to  ensure  it  is  being 
manufactured  as  approved.  Audits  will 


be  performed  on  a  periodic  basis,  and  in 
response  to  information  about  a  problem 
witii  a  product  When  tests  are 
conducted  in  order  for  M91A  to  address 
a  problem,  they  will  be  die  same  as 
those  specified  in  Part  7.  If  an  audit 
demonstrates  that  a  product  fails  to 
compfy  with  the  Part  7  technical 
reqidrements  or  otherwise  creates  a 
hazard  related  to  use,  MSHA  will  take 
immediate  action  to  address  the 
problem,  including  revocation  of  the 
approval  if  necessary. 

Part  7  is  not  a  self-certification 
program.  In  contrast  with  this  type  of 
program.  Pari  7  requires  manufacturers 
to  document  to  M^iA  a  {Moduct's 
design  relative  to  the  Part  7  technical 
requirements.  MKiA  will  review  this 
documentation  to  determine  compliance 
prior  to  issuance  of  an  approval  In 
addition,  product  testing  will  be 
conducted  using  MSHA-specified 
procedures  and  subject  to  Agency 
observance  of  the  testing.  Finally,  only 
MSHA  wiU  have  the  authorify  to  issue 
approvals. 

Part  7  will  make  the  approval  process 
more  efficient  for  those  products 
capable  of  being  tested  by  applicants  or 
third  party  laboratcnies  using  Agency- 
developed,  standardized  and  repeatable 
tests.  In  addition,  the  Part  7  approach, 
when  fully  implemented,  will  allow  the 
Approval  and  Certification  Center  to 
reallocate  resources  to  other  areas.  Two 
important  areas  to  which  these 
resources  will  be  directed  are  product 
audit  activities  and  the  evaluation  of 
technologicaUnq>rovements  in  mining 
products  submitted  for  approval.  In 
general  MSHA  expects  tiiat . 
implemenfation  wUl  result  in  improved 
qualify  assurance  and  more  rapid 
introduction  of  technological 
improvements  into  the  mines,  thereby 
improving  miner  safefy. 

In  addition  to  general  approval 
application  procedures  and 
requirements,  diis  final  rule  includes  the 
first  two  product-specific  subparts  imder 
the  Part  7  concept  £kibpart  C  revises  the 
technical  requirements  for  battery 
assemblies,  currentiy  approved  under  30 
CFR  Part  18,  and  Subpart  B  establishes 
new  technical  requirements  for  the 
approval  of  brattice  cloth  and 
ventilation  taibing.  While  MSHA 
currentiy  tests  brattice  cloth  and 
ventilation  tubing  for  flame  resistance, 
no  approval  regulations  exist  and  only 
"letters  of  acceptance,"  not  approvals, 
have  been  issued  by  the  Agency.  Letters 
of  acceptance  bidicate  that  brattice 
cloth  or  ventilation  tubing  meets  the 
flame  resistance  requirements  of  30  CFR 
Part  75.302-3  and  the  standardized 
small-scale  flammabilify  test 


It  is  MSHA's  intention  to  propose 
additional  subparts  to  Part  7  which  will 
specify  the  technical  requirements  for 
other  products  that  are  suitable  for 
testing  by  applicants  or  third  parties.  In 
the  Agency's  view,  products  suitable  for 
applicant  or  third  party  testing  are  those 
with  characteristics  which  can  be 
objectively  tested  in  a  routine  and 
readily  reproducible  manner,  and  with 
no  elements  of  subjective  analysis. 
MSHA  believes  that  basic  designs  of 
many  products  can  be  subject  to  the  Part 
7  procedure.  However,  products  whose 
testing  and  evaluation  depend  upon  the 
experience,  judgment  and  knowledge  of 
agency  personnel  to  establish  under 
what  conditions  the  tests  should  be 
conducted  will  not  be  candidates  for 
Part  7  subparts.  An  example  of  this  is 
sparic  ignition  testing  of  intrinsically 
safe  circuits  where  it  is  necessary  to 
first  determine,  under  a  worst  case  two 
fault  analysis,  which  components  or 
circuit  points  should  be  tested.  Once  the 
worst-case  is  established,  the 
appropriate  tedmique  must  be  selected 
to  increase  the  eneigy  in  the  circuit  at 
the  point  of  test  to  adiieve  the  required 
factor  of  safefy.  It  is  not  possible  to 
describe  criteria  to  be  applied  to  this 
thought  process  for  every  conceivable  ■ 
circuit  configuration  since  the  testing 
and  evaluation  process  relies  on  the 
expertise  and  judgment  of  the     . 
investigator.  In  determining  whidi 
products  to  propose  as  additional 

]>parts,  MSHA  intends  to  solicit  input 
I  the  mining  communify  on  whether 
parAcular  products  are  appropriate 
subjofsts  for  the  Part  7  concept. 


DLl 


I  (rf  the  Subparts 


Subpart  A — General  Provisions 

The  following  section-by-section 
analysis  discusses  Subpart  A  of  the  final 
rule  and  addresses  the  comments 
received  on  the  proposed  rule. 

Section  7.1   Purpose  and  Scope. 

The  purpose  of  Part  7  is  to  establish 
the  application  procedures  and 
requirements  for  MSHA  approval  of 
certain  products  for  use  in  underground 
mines  when  testing  is  to  be  conducted 
by  the  applicant  or  a  third  party.  The 
general  requirements  for  the  approval 
process  are  set  out  in  Subpart  A  and  the 
technical  requirements  for  the  design 
and  performance  of  particular  products 
are  set  out  in  subsequent  subparts.  The 
technical  requirements  for  brattice  cloth 
and  ventilation  tubing  and  for  battery 
assemblies  appear  in  Subparts  B  and  C 
respectively.  As  MSHA  develops 
technical  requirements  for  additional 
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products,  new  subparts  of  Part  7  will  be 
established  through  rulemaking. 

MSHA  realizes  that  some  applicants 
may  need  a  phase-in  period  to  prepare 
for  Part  7  testing  responsibility,  wdiile 
others  may  want  to  begin  their  own  or 
third  party  testing  immediately.  To 
accommodate  both  situations,  the 
technical  product  subparts  with  this  rule 
will  take  effect  August  22, 1988.  For  all 
subparts  a  phase-in  period  will  also  be 
set  to  enable  manufacturers  and  third- 
party  laboratories  to  make 
arrangements  to  conduct  the  necessary 
product  testing.  During  the  phase-in 
period,  the  existing  approval  provisions 
or  acceptance  programs  applicable  to 
the  product  will  remain  in  effect.  Thus, 
applicants  can  choose  to  submit 
applications  for  approval  under  either 
the  existing  approval  regulations  for  the 
product  to  be  tested  by  MSHA.  or  under 
the  new  Part  7  subpart  where  the 
obligation  to  test  will  be  with  the 
applicant.  However,  to  avoid  confusion 
during  the  phase-in  period,  applicants 
must  submit  extensions  of  approval 
under  the  existing  approval  regulations 
in  which  the  original  approval  was 
granted. 

After  the  phase-in  period  for  a  new 
subpart,  the  existing  approval 
regulations  for  the  class  of  products 
covered  by  the  subpart  will  be  revoked. 
If  only  some  designs  within  a  product 
class  are  Covered  by  a  new  subpart,  the 
existing  regulations  will  be  revised  to 
indicate  which  designs  will  continue  to 
be  approved  under  the  existing 
regulation  and  those  which  must  be 
approved  under  Part  7.  For  those 
products  for  which  technical 
requirements  are  finalized  in  subparts  of 
Part  7,  and  existing  approval  regulations 
are  revoked  or  revised,  approvals  will 
be  granted  only  under  Part  7.  At  the 
expiration  of  the  subpart  phase-in 
period,  all  applications  for  extensions  of 
approval  of  the  products  covered  by  the 
subpart  will  be  treated  as  new 
applications  and  applicants  will  be 
required  to  apply  for  an  original 
approval  under  Part  7.  Although  existing 
approval  requirements  may  be  revoked 
or  revised,  the  approval  status  of  those 
products  previously  approved  will 
remain  unaffected,  allowing  them  to  be 
manufactured  and  sold  as  MSHA 
approved. 

Commenters  were  concerned  that  the 
phase-in  time  for  subparts  of  Part  7  be 
related  to  product  testing  capability. 
Commenters  suggested  that  the  phase-in 
periods  be  product  specific  and  of 
sufficient  duration  to  ensure  that 
competent  third  party  testing  facilities 
are  available  for  prompt  testing  of 
products  at  a  reasonable  cost.  MSHA 


agrees  that  phase-in  periods  should  be 
isroduct  specific  based  on  an  assessment 
o'f  the  amount  of  time  needed  to  prepare 
for  testing.  For  example,  a  relatively 
short  one  year  phase-in  period  is  set  by 
the  final  rules  for  brattice  cloth  and 
ventilation  tubing.  The  apparatus  used 
to  flame  test  brattice  is  simple  and 
inexpensive  to  build.  On  the  other  hand, 
the  time  and  resources  necessary  to 
acquire  and  install  test  apparatus  for 
testing  of  explosion-proof  enclosures 
would  present  a  different  situation. 
Therefore,  the  phase-in  time  for  future 
subparts  that  address  explosion-proof 
testing  would  likely  be  longer. 

niase-in  periods  ynll  be  considered 
for  additional  product  subparts  as  they 
are  proposed.  In  developing  any 
proposed  phase-in  times,  MSHA  will 
seek  input  bom  the  mining  community, 
including  manufacturers  of  the  product 
for  which  the.new  subpart  is  proposed, 
and  testing  organizations  with  potential 
capability  and  experience  in  the  area. 

MSHA  recognizes  that  situations  may 
occur  in  the  future  where  the  phase-in 
period  specified  in  a  product  subpart 
does  not  provide  enough  time  for 
manufacturers  or  third-party  _ 

laboratories  to  obtain  the  testing 
capability  for  that  product.  Should  the 
capability  for  applicant  or  third-party 
product  testing  not  be  available,  MSHA 
would,  for  good  cause,  consider 
extending  Uie  phase-in  period  through 
notice  and  co&mentrulemaking. 

Section  7.2    Definitions. 

The  following  definitions  apply  to  Part 
7  product  approvals.  They  are  designed 
to  clarify  the  requirements  of  Part  7  and 
respond  to  the  issues  identified  by 
commenters. 

"Applicant".  This  term  means  "an 
individual  or  organization  that 
manufactures  or  controls  the  assembly 
of  a  product  and  that  applies  to  MSHA 
for  approval  of  that  product."  During  the 
comment  period,  questions  were  raised 
about  what  the  Agency  meant  by  the 
phrase  "controls  the  assembly  of  a 
product."  Commenters  questioned 
whether  MSHA  intended  to  hold  the 
applicant  responsible  for  controlling  the 
assembly  of  approved  components 
purchased  for  use  in  the  applicant's 
approved  product  MSHA  intends  that 
the  phrase  "controls"  the  assembly" 
means  that  the  applicant  control  the 
assembly  of  the  specific  product  for 
which  the  approval  is  requested.  For 
example,  if  a  motor  approval  is  sought 
then  the  assembly  of  that  motor  must  be 
controlled  by  the  applicant  for  approval. 
However,  if  a  machine  approval  is  being 
requested  which  uses  that  motor,  the 
applicant  for  approval  of  the  machine 
need  only  control  the  machine  assembly. 


not  control  the  motor  assembly 
purchased  for  use  in  the  machine. 

Conunenters  also  sought  assurance 
that  the  phase  "controls  the  assembly  of 
a  product"  would  allow  an  applicant  to 
submit-for  approval  a  product  built  by  a 
third  party  under  a  contract  specifying 
the  technical  requirements  and  quality 
control  provisions  provided  for  in  the 
appropriate  product  subpart  of  Part  7. 
Under  Part  7,  approval  of  a  product 
obligates  the  applicant  to  maintain  the 
continuing  quality  and  performance  of 
the  product  An  applicant  can  meet  this 
obligation  by  either  manufacturing  the 
product  itself,  or  by  controlling  the 
assembly  of  the  product  as  built  by  a 
third  party.  As  long  as  a  party  maintains 
control  over  the  product  assembly,  such 
as  through  a  contract  with  specific 
terms,  that  party  meets  the  definition  of 
"an  applicant"  for  purposes  of  seeking  a 
product  approval  under  Part  7. 

"Approval".  This  term  is  used  to 
describe  a  written  document  issued  by 
MSHA  which  states  that  a  product  has 
met  the  requirements  of  Part  7  and 
which  authorizes  the  use  of  an  MSHA 
approval.maridng.  The  definition  is 
based  on  existing  definitions  of 
"approval"  in  30  CFR  Parts  15  through 
36.  It  has  been  expanded  to  include 
"certification."  "acceptance."  and 
"evaluation"  because  these  terms  are 
also  used  to  denote  MSHA  approval. 

"Authorized  company  official". 
Several  commenters  wanted  assurance 
that  the  "authorized  company  official" 
was  to  be  desingated  by  the  applicant 
and  not  by  MSHA.  The  Agency  does  not 
intend  to  designate  the  "official"  for  the 
applicant.  This  is  the  responsibility  of 
the  apphcant  Accordingly,  the 
definition  has  been  revised  to  mean  "an 
individual  designated  by  the  applicant 
who  has  authority  to  bind  the 
applicant."  The  term  is  used  in  the 
requirements  for  the  certification 
statements  which  are  to  be  signed  by  an 
"authorized  company  official." 

"Critical  characteristic".  Commenters 
asked  that  the  term  "critical 
characteristic"  be  defined  as  a  feature  of 
a  product  which  could  "adversely 
aflfect"  product  safety  and.  for  this 
reason,  is  to  be  inspected  or  tested  by 
the  applicant.  One  commenter  suggested 
that  the  phrase  "prior  to  shipment"  be 
added  to  the  definition  to  reinforce  that 
this  inspection  or  testing  be  done  before 
distribution  of  the  product  for  use  in 
underground  mines.  The  final  rule 
clarifies  the  definition  of  "critical 
characteristic"  to  be  "a  feature  of  a 
product  that  if  not  manufactured  as 
approved,  could  have  a  direct  adverse 
effect  on  safety  for  which  testing  or 
inspection  is  required  prior  to  shipment 
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to  ensure  cqiformity  with  the  technical 
requirements  under  which  the  approval 
was  issued."  Critical  characteristics  do 
not  include  {features  of  a  product  that 
may  have  an  ancillary  effect  on  its 
safety,  but  pp\  a  direct  effect.  Critical 
characteristics  for  products  subject  to 
approval  uqder  Part  7  are  specified  in 
subparts  of  jthe  rule.  As  future  subparts 
are  added  to  Part  7,  the  critical 
characteristics  of  the  products 
addressed  ^11  be  subject  to  the  same 
notice  and  comment  as  the  subparts  of 
this  rule.     | 

"Extensio,  i  of  approval".  This  term  is 
used  to  desr  ribe  a  written  document 
issued  by  M81IA  which  states  that  the 
change  to  al  previously  approved 
product  meets  the  requirements  of  Part 
7.  It  is  based  on  the  existing  definitions 
of  the  term  ''in  30  CFR  Parts  15  through 
36.  I 

"Post-apptoval product  audit".  This 
term  is  useo|to  describe  MSHA's 
examination  or  testing,  or  both,  of 
approved  pjitxlucts  to  determine  whether 
the  products  meet  the  technical 
requirements  and  have  been 
manufactuMd  as  approved.  The  decision 
to  conduct  m  examination  or  test,  or 
both,  will  be  made  by  MSHA  based  on 
the  nature  of  the  product  involved. 

"TechniMl  requirements".  This  term 
is  used  to  describe  the  design  and 
performand^  requirements  a  product 
must  meet  tp  be  approved.  The  technical 
requiremeijts  for  products  submitted  for 
approval  unler  Part  7  are  specified  in 
subparts  of  this  Part. 

"Test procedures".  This  term  is  used 
to  describe  the  methods  applicants  will 
be  required  ito  follow  in  testing  a  product 
under  Part  7.  Test  procedures  for 
particular  products  are  specified  in 
subparts  of  this  Part. 

Section  7.3)  1  Application  Procedures 
and  Requik^ments. 

Section  7^3  sets  out  the  general 
procedure^  land  requirements  an 
applicant  is  required  to  follow  to  request 
MSHA  approval  of  a  product  under  this 
Part.  The  technical  documentation 
required  foii  different  products  is 
speciHed  in  the  appropriate  subparts. 

The  application  procedures  set  out  the 
three  kinds  of  approval  actions  an 
applicant  may  request  under  Part  7:  (1) 
An  original  lapproval,  (2)  a  subsequent 
approval  of  a  similar  product  and  (3)  an 
extension  of  approval.  Subpart  A 
generally  identifies  the  information 
.  required  to  request  each  of  these  actions 
<  with  more  specific  information  about  the 
required  dpcumentation  specified  in  the 
approprialH  subparts. 

Applications  for  approval  of  a  product 
must  contain  sufficient  information  for 
MSIIA  to  dietermine  whether  the 


product  complies  with  the  technical 
requirements  as  specified  in  the 
appropriate  subpart.  Composite 
drawings  can.  in  most  situations, 
adequately  provide  the  information 
needed  for  product  approval,  and  MSHA 
will  specify  the  use  of  composite 
drawings  where  possible  in  the  product 
subparts.  In  addition,  any  component  of 
a  product  such  as  an  electrical  cable, 
hOse  conduit  or  insulating  material  that 
has  been  previously  tested  and 
approved  by  MSHA  will  be  accepted 
under  Part  7  without  reapproval  or 
retesting,  provided  suitable 
documentation  is  submitted  by  the 
applicant  to  properly  identify  the 
component  as  MSHA  approved. 

In  requesting  an  original  (first  time) 
approval  for  a  particular  product,  MSHA 
will  require  the  submission  of  all 
information  necessary  to  evaluate  all 
facets  of  the  design  and  construction  of 
the  product  relative  to  thd  approval 
requirements.  If,  after  receipt  of  an 
original  approval,  the  applicant  requests 
subsequent  approval  of  a  similar 
product  or  an  extension  of  approval  for 
the  original  product,  the  applicant  will 
not  be  required  to  submit  documentation 
duplicative  of  previously  submitted 
information,  oifily  information  related  to 
changes  in  the  previously  approved 
product  is  required,  avoiding 
unnecessary  paperwork. 

Under  §  7.3(d)(4)  and  (e)(4),  applicants 
requesting  subsequent  approval  or 
extension  of  approval  must  also  indicate 
whether,  in  their  opinion,  changes  in  a 
previously  approved  product  require 
testing.  If  tests  are  not  planned,  the 
applicant  will  be  required  to  explain  the 
technical  reasons  for  not  conducting 
testing.  One  commcnter  suggested 
eliminating  these  provisions  because,  in 
the  commenter's  view,  all  changes  to 
previously  approved  products  should  be 
subject  to  retesting.  However,  MSHA's 
experience  is  that  some  changes  to  a 
product  are  of  a  nature  that  do  not 
require  testing.  For  instance,  a  packing 
gland  assembly,  lens  assembly,  or  shaft 
assembly  already  approved  for  one 
product  may  not  require  testing  when 
used  in  another  product.  Likewise,  a 
change  in  the  value  of  a  resistor  in  a 
product  may  not  require  retesting  of  the 
entire  product.  Under  the  final  rule, 
MSHA  will  evaluate  the  need  for 
retesting  in  each  case,  taking  into 
account  the  applicant's  explanation  for 
not  planning  to  test.  MSHA's  decision 
will  be  based  on  its  evaluation  of  the 
effect  of  any  proposed  changes  on  the 
safe  performance  of  the  product.  In 
those  cases  where  the  Agency  decides 
that  testing  is  necessary,  the  applicant 
will  be  notified  so  testing  can  be 
scheduled. 


Some  manufacturers,  both  in  written 
comments  and  in  statements  given  at 
the  public  hearing,  suggested  that  not  all 
original  approvals  issued  under  Part  7 
would  necessarily  require  product 
testing  and  recommended  that  the  final 
rule  include  an  option  for  not  testing 
products  submitted  for  approval  for  the 
first  time  under  Part  7.  They  stated  that 
additional  testing  may  not  be  required 
when  converting  an  existing  Part  18 
approval  to  one  under  a  future  Part  7 
subpart,  if  the  new  technical 
requirements  for  the  product  did  not 
differ  significantly  from  those  in  Part  18 
under  which  the  product  was  already 
approved.  An  example  of  this  would  be 
an  enclosure  that  was  explosion  tested 
and  approved  as  explosion-proof  under 
existing  Part  18. 

MSHA  agrees  that  testing  may  not 
always  be  necessary  when  the  technical 
requirements  under  future  subparts 
remain  relatively  unchanged.  Therefore, 
§  7.3(c)(4)  and  (5)  have  been  revised  in 
the  final  rule  to  require  applications  for 
original  approvals  to  include  a 
statement  as  to  whether,  in  the        ' 
applicant's  opinion,  product  testing 
should  be  required,  and  an  explanation 
of  the  reasons  for  that  opinion. 
However,  as  is  the  case  for  testing  of 
proposed  changes  for  subsequent 
approvals  and  extensions  of  approvals. 
MSHA  will  evaluate  the  need  for  testing 
and  will  decide  whether  product  testing 
is  required  for  original  approvals  based 
on  the  circumstances  in  each 
application. 

MSHA  realizes  that  manufacturers 
holding  approvals  at  the  time  of 
promulgation  of  a  Part  7  product  subpart 
may  be  in  the  process  of  making  a 
modification  to  their  already-approved 
product.  Rather  than  require  that  these 
manufacturers  submit  the  modified 
product  for  a  new  approval  under  Part  7. 
MSHA  will  allow  extensions  of 
approval  to  be  granted  under  the 
existing  approval  regulations  during  the 
phase-in  period  for  the  subpart. 
However,  at  the  expiration  of  the  phase- 
in  period  all  applications  for  extensions 
of  approval  of  products  covered  under 
Part  7  will  be  treated  as  new 
applications  and  applicants  will  be 
required  to  apply  for  an  original 
approval  under  this  rule. 

Under  the  existing  approval  program, 
any  proposed  change  to  an  approved 
product  must  be  submitted  to  MSHA  for 
approval.  The  Agency  has  two  special 
programs  in  place  to  facilitate  review  of 
such  changes.  These  are  the  Stamped 
NotiHcation  Acceptance  Program 
(SNAP),  and  the  Stamped  Revision 
Acceptance  (SRA)  program.  SNAP  is 
designed  to  review  for  approval  one 
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type  of  change  involving  the  addition  of 
alternate  or  optional  components  to  a 
product  which  affects  the  technical 
requirements  for  approval.  Examples  of 
changes  under  SNAP  would  be  the 
addition  of  an  optional  gland  assembly 
to  an  approved  explosion-proof 
enclosure,  or  an  alternate  cover  to  an 
approved  battery  assembly.  With  these 
types  of  changes  the  explosion-proof 
enclosure  could  be  manufactured  with 
or  without  the  optional  gland  assembly 
and  the  battery  assembly  could  be 
manufactured  with  the  originally 
accepted  cover  or  the  alternate  cover. 
The  SRA  program  addresses  changes 
which  may  revise  a  dimension  or 
specification  that  has  no  direct  bearing 
on  the  safety  of  a  product.  An  example 
of  modifications  reviewed  for  approval 
under  SRA  would  be  changes  in  the 
material,  configuration  or  location  of 
battery  box  lifting  handles. 

Many  commenters  uiged  that  both  the 
SNAP  and  SRA  programs  be  available 
to  manufacturers  proposing  changes  to 
products  approved  under  Part  7.  The 
SNAP  process  will  be  available  to 
applicants  requesting  approval  changes 
under  Part  7.  The  program  has  been 
successful  as  an  expeditious  means  of 
handling  approval  applications 
involving  certain  types  of  proposed 
changes  to  an  approved  product.  Under 
Part  7.  only  proposed  changes  that  affect 
the  technical  requirements  for  a  product 
must  be  submitted  for  approval.  The 
SRA  program  is  used  for  changes  which 
do  not  impact  any  technical 
requirements  for  approval.  However,  if 
manufacturers  wish  to  submit  for 
approval  SRA-type  changes,  even 
though  not  required  to  do  so,  the  Agency 
will  process  such  changes  through  the 
SRA  program. 

As  part  of  an  approval  application, 
§  7.3(0(1)  requires  the  applicant  to 
certify  that  the  design  requirements  in 
the  appropriate  subpart  have  been  met 
and  that  the  quality  assurance  functions 
required  by  §  7.7  will  be  performed. 
Once  testing  has  been  completed,  the 
applicant  is  required  to  certify,  under 
§  7.3(f)(2),  that  the  product  has  been 
tested  in  accordance  with  the  specified 
test  procedures,  and  that  the  product 
meets  the  performance  requirements.  To 
support  the  testing  certification 
statement,  9  7.4(a)  requires  the  applicant 
to  maintain  records  of  test  results  for 
three  years.  In  the  case  of  subsequent 
approvals  or  extensions  of  approval, 
applicants  will  be  required  to  certify 
that  the  proposed  changes  indicated  in 
the  application  are  the  <N)ly  changes 
being  made. 

All  certiHcation  statements  must  be 
signed  by  an  authorized  company 


official.  False  certification  is  subject  to 
criminal  sanctions  under  section  110  of 
the  Mine  Act 

Under  the  final  rule  for  Part  7,  the 
term  "technical  requirements"  is  defined 
to  include  both  the  design  and  the 
performance  requirements  for  a  product. 
Evaluation  of  tlw  technical  requirements 
for  products  submitted  for  approval 
under  Part  7  will  be  a  two-step  pracess. 
The  first  step  is  the  evaluation  of  the 
design  requirements  through  review  of 
the  documentation  submitted  «vith  the 
cpplication.  including  drawings  and 
specifications.  Tliis  evaluation  will 
determine  if  the  design  requirements  of 
the  applicable  subpart  have  been  met.  if 
product  testing  is  necessary,  and  if 
MSHA  desires  to  observe  the  testing.  If 
the  design  requirements  have  not  been 
met,  design  modificati<Hi  will  be 
necessary  before  an  approval  will  be 
issued.  If  product  testing  is  necessary 
and  the  product  has  been  built  prior  to 
the  design  modification,  the  prmluct 
must  be  modified  prior  to  testing.  The 
second  step  in  the  evaluation  process 
focuses  on  pixMloct  testing.  If  product 
testing  is  required,  MSHA  has  an  option 
under  the  final  rule  to  witness  the 
testing.  In  all  cases  when  testing  is 
required.  MSHA  will  review  the 
required  documentation. 

To  clarify  this  two-step  process,  the 
term  "design  criteria"  in  proposed 
§  7.3(f)(1)  is  revised  in  the  final  rule  to 
specify  that  the  applicant  certify  that 
"the  design  portion  of  the  technical 
requirements"  are  met.  Correspondingly, 
§  7.3(f)(2)  provides  that  the  applicant 
certify  the  product  has  been  tested  and 
"meets  the  perfcmnance  portion  of  the 
technical  requirements." 

Fees 

In  a  separate  rulemaking,  MSHA 
published  a  new  Part  5  (Fees  for  Testing. 
Evaluation,  and  Approval  of  Mining 
Products)  in  the  Federal  Register  on  May 
8, 1987  (52  FR 17506).  That  final  rule 
revised  the  Agency's  existing  system  of  > 
charging  usef  fees  for  the  testing, 
evaluation  and  approval  of  products 
manufactured  for  use  in  undergroimd 
mines.  Fees  for  MSHA  processing  of  an 
applicatioL    uder  Part  7  will  be  subject 
to  an  hourly  charge.  On  hourly  rate 
actions,  applicants  will  be  billed  for  the 
fee  when  processing  of  the  actimi  is 
completed.  The  final  fee  will  include,  in 
addition  to  the  bouriy  charge,  actual 
travel  and  transportation  expenses 
incurred  when  testing  and  evaluation 
requires  the  investigator  to  travel  to  the 
manufacturing  or  installation  site.  The 
Agency  may  consider  convertiag  to  a 
flat  fee  schedule,  payable  with  the 
application,  after  reviewing  its  hourly 
rate  data. 


MSHA  will  charge  $29  per  hour  and 
an  application  fee  of  $100  for  processing 
requests  for  approval  or  extension  of 
approval  for  brattice  cloth  or  ventilation 
tubing  under  Subpart  B  of  Part  7.  An 
I  hourly  rate  of  $25  plus  an  application  fee 
of  $100  will  be  charged  for  approval  at 
extension  of  approval  requests  for 
battery  assemblies  under  Subpart  C  of 
Part  7.  These  fees  are  the  same  as  those 
hsted  in  the  fee  schedule  published  with 
the  final  rule  for  Part  5. 

Section  7.4    Product  Testing. 

Under  the  final  rule,  all  products 
submitted  for  approval  under  Part  7 
must  be  tested  unless  MSHA 
determines,  upon  review  of  the 
documentation  submitted,  that  testing  is 
not  required.  All  required  testing  must 
be  conducted  either  by  the  applicant  or 
by  a  third  party  selected  by  the 
applicant.  In  addition,  testing  must  be 
performed  with  calibrated  and  accurate 
instruments  according  to  test  procedures 
specified  in  the  appropriated  subpart, 
and  MSHA  can  elect  to  observe  product 
testing  as  a  prerequisite  of  approval 
MSHA  will  monitor  the  currency  of 
these  procedures  and  will  modify  them 
if  appropriate  through  rulemaking.  Part  7 
will  replace  the  system  in  which  MSHA 
conducts  the  testing  of  most  products  to 
determine  whether  they  perform 
according  to  the  Agency's  technical 
requirements. 

Many  oommentCTS  favored  the 
proposal's  provisions  that  the  applicant 
or  a  third  party  conduct  testing  as  it 
would  allow  MSHA  to  devote  more 
resources  to  reviewing  and  evaluating 
the  documentation  submitted  as  part  of 
its  approval  pro-ams.  and  evaluating 
technological  advances.  Oth«- 
commenters,  however,  objected  to 
applicant  or  third-parfy  testing,  stating 
that  testing  was  an  important  function 
which  should  only  be  performed  by 
MSHA.  It  was  also  suggested  that 
allowing  applicants  or  third  parties  to 
test  products  would  be  improper  under 
the  Mine  Act  because  the  statute 
provides  for  MSHA  approval  of 
products  to  be  used  in  underground 
mines. 

In  the  final  rule,  MSHA  retains  sole 
authorify  to  approve  or  deny  approval  of 
products.  Only  product  testing,  in 
accordance  with  Part  7  requirements, 
will  be  performed  outside  the  Agency. 
MSHA  will  continue  to  evaluate  each 
application  and  supporting 
documentation  to  determine  compliance 
with  the  technical  requirements.  The 
Agency  will  also  observe,  as  oecessaiy. 
any  product  testing  conducted  by  the 
applicant  or  a  third  party. 
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calibrate 
testing.  In  ai 
to  observe 
under  Part 


CoinnientS|received  from  independent 
testing  laboTStories  reconunended  that 
the  final  raleirequire  that  all  testing 
laboratories  ^duding  manufacturer- 
owned  fadlif  es.  be  accredited  by  a 
testing  accreditation  organization. 
According  t^  these  commenters. 
accredltatioU  requirements  would 
provide  ass^ifance  that  testing 
performed  itiider  Part  7  was  conducted 
by  competeu  personnel  with  knowledge 
and  experience  in  product  testing.  Q^er 
commenter^  disagreed  and  stated  that 
accreditatiokj  was  unnecessary  since 
product  testiQg  is  required  to  conform  to 
the  procedures  specified  in  the  subparts 
to  Part  7  anQJis  subject  to  observation 
by  MSHA  personnel. 

The  final  tide  does  not  require  that 
laboratorieii  be  accredited.  Under  the 
final  rule,  testing  laboratories  must 
follow  die  ti^t  procedures  established  in 
the  appropij4^  Part  7  subpart  and 
itrumentation  used  in 
ion.  MSHA  has  the  right 
product  testing  required 
ensure  that  tests  are 
conducted  b^periy.  Also,  as  discussed 
elsewhere  injthis.preamble.  MSHA 
intends  to  pi^niit  testing  by  others  only 
when  the  piji^uct  testing  is  objective  in 
nature  and  ^^  be  routinely  conducted 
by  personnel  knowledgeable  in  the 
specific  disqpline.  Products  whose 
testing  and  Valuation  depend  upon  the 
knowledge  a^d  judgment  of  Agency 
personnel  Wll  continue  to  be  tested  by 
MSHA  under  other  approval  regulations, 
not  Part  7.  ! 

When  MSHA  elects  to  observe 
product  testing,  conunenters  stated  that 
the  Agency  would  be  obligated  under 
the  final  rule  to  accept  the  applicant's 
date  and  time.  For  the  convenience  of  all 
involved.  MSHA  will  attempt  to  meet 
the  times  aQd  dates  proposed  by 
applicants  fibr  product  testing  and  does 
not  anticipate  that  schedule  changes 
will  be  routiaely  needed.  However, 
because  M»IA  considers  the 
opportunity  io  observe  product  testing  to 
be  an  impofipnt  part  of  the  approval 
process,  the  final  rule  requires  that 
applicants  permit  an  MSHA  official  to 
be  present  for  testing  at  a  mutually 
agreeable  date,  time,  and  place. 

MSHA  rejdizes  that  some  applicants 
may  test  th^lr  products  prior  to 
submitting  tiieir  ai^Ucation  for  approval 
of  a  product.!  In  these  cases,  the 
applicant  nuy  submit  the  certification  of 
testing  witfaj  tfie  application.  However, 
MSHA  may  still  elect  to  observe  product 
testing  andj  if  this  occurs,  the  applicant 
may  be  required  to  arrange  for  re-testing 
with  an  M9iA  observer  present.  MSHA 
does  not  intend  to  observe  tests  prior  to 
submission  of  an  applicant  for  approval. 


However.  MSHA  may  consider  doing  so 
if  the  tests  are  related  to  technological 
improvements  in  mining  products,  and 
the  Agency  finds  it  in  the  best  interests 
of  miner  safety  to  review  the  testing. 

Some  comiBenten  uiged  MSHA  to 
reconsider  requiring  testing  by  others  for 
products  identified  for  approval  under 
Part  7,  and  recommended  that 
applicants  be  afforded  the  option  to 
have  MSHA  continue  to.  conduct  the 
product  testing.  This  alternative  was 
included  in  tiw  earlier  preproposal  draft 
(then  referred  to  as  Part  37).  Under  the 
preproposal,  manufecturers  could 
choose  to  be  responsible  for  the  product 
testing  themselves  or  could  elect  to  have 
MSHA  test  the  product  The  proposal 
eliminated  this  alternative. 

MSHA  has  carefully  considered  the 
issue  of  indttding  in  Part  7  an  option  for 
MSHA  testing  of  products  submitted  for 
approval.  This  option  is  not  inchided  in 
the  final  rale  because  it  would 
significandy  detract  from  basic 
objectives  of  the  Part  7  pro-am.  As 
expressed  by  MSHA  throughout  this 
rulemaking.  Part  7  is  intend^  to  make 
the  Agency's  product  approval  process 
more  efiident  so  that  resources  cairbe 
reallocated  to  auditing  products  after 
approval  and  evaluating  technological 
improvements  in  products  developed  for 
use  in  the  underground  mine 
enviroranent  Making  Part  7  an  optional 
program,  wfaidi  would  permit  applicants 
to  eled  diet  MSHA  conduct  product 
testing,  wmold  require  that  the  Agency 
continue  to  direct  its  limited  resources 
to  peffotming  tests  diat  can  be 
standardized  suffidently  to  be 
repeatable  by  other  testing  focilities. 
Performing  these  testing  fmictions, 
except  as  neoessaiy  for  product  audits, 
is  not  the  most  effective  use  of  K^iA's 
technical  expertise  in  the  area  of  mining 
equipment  safety. 

Section  7.4(b)  has  been  added  to  the 
final  rule  to  address  the  calibration  and 
accuracy  of  instruments  used  in  product 
testing  It  is  important  diat  testing 
equipment  be  properly  calibrated  and 
sulfidently  accurate  to  ensure  that  the 
test  results  reflect  the  performance  of 
the  product.  This  provision  recognizes 
standard  industry  and  MSHA  practice  in 
the  calibration  and  use  of  inspection 
and  testing  instruments  and  is 
consistent  widi  S  7.7(b]  on  quality 
assurance  inspection  and  testing. 

MSHA  observation  of  product  testing 
under  §  7.4(c}  was  also  the  subject  of 
commenters'  attention.  A  number  of 
comments  raised  questions  about  how 
frequently  MSHA  intended  to  observe 
product  testing  and  what  guidelines 
would  be  followed  in  implementing  this 
aspect  of  the  Part  7  program.  To 


determine  whether  test  procedures  are 
followed  properly  MSHA  intends  to 
observe  all  product  testing  required 
when  original  applications  for  approval 
are  requMtsd  for  a  particular  product.  In 
addition,  MSHA  may  elect  to  observe 
product  testing  required  for  subsequent 
requests  for  approval  of  a  particular 
product  under  oonditiotts  such  as  the 
following:  (1)  If  the  application 
submitted  indicates  tte  manufacturer  is 
having  difficulty  oieeting  the 
requirements;  (2)  if  prior  observation  of 
testing  revealed  difficulties  in 
understanding  and  fblkiwing  test 
procedures;  (3)  if  a  product  audit  has 
discovered  discrepandes;  (4)  if  the 
testing  site  or  those  responsible  for 
directing  the  personnel  performing  the 
tests  has  changed:  and  (5)  if  the  product 
has  a  new  tedbuaelogy  feature  which  can 
best  be  evaluated  for  compliance  with 
MSHA  requirements  through 
perfonnance  lasting.  M^IA  will  also 
observe  testing  on  a  random  basis  to 
ensure  that  tests  are  being  conducted  as 
specified  in  the  applicable  product 
sufafiart. 

Commenters  were  also  interested  in 
whether  MKIA.  when  observing 
product  testing,  intended  to  be  present 
for  the  entire  time  if  several  days  were 
necessary  to  perform  a  test,  such  as  the 
add  resistance  test  for  battery 
assemblies.  This  was  a  concern  to 
conunenters  because  expenses  incurred 
by  MSHA  in  observing  tests  are 
included  in  the  fees  charged 
manufacturers  for  approval.  When 
multiple-day  tests  are  conducted 
involving  procedures  which  do  not 
dhange  during  dw  test,  MSHA  will 
observe  only  as  necessary  to  ensure  that 
die  test  proredures  are  understood  by 
those  achninistering  them,  and  are  being 
followed  property.  Hie  Agency  does  not 
intend  to  have  observers  stay  for  the 
duration  of  sudi  tests. 

Under  the  final  rule,  if  K6HA  elects  to 
observe  product  testing,  the  applicant 
will  be  required  to  pre-arrange  any 
necessary  dearances.  This  may  need 
particular  attention  from  an  applicant 
when  testing  is  to  be  conducted  by 
someone  other  than  the  applicant.  At  the 
test  site.  MSHA  may  require  the 
applicant  to  disassemble  the  product  for 
inspection  to  determine  whether  the 
product  being  tested  is  the  same  design 
and  construction  as  defined  in  the 
documentation  submitted  with  the 
appUcatioiL 

U  MSHA  elects  not  to  observe  product 
testing,  the  applicant  will  be  so  notified. 
The  applicant  can  then  proceed  to 
perform  the  necessary  testing  and,  upon 
successful  completion,  certify  to  MSHA 
that  the  product  has  been  tested  as 
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specified  in  the  appropriate  subpart  and 
meets  the  performance  requirements. 

Comments  received  from 
manufacturers  raised  the  question  of 
whether  MSHA  would  observe  product 
testing  in  foreign  countries.  A  related 
concern  was  whether  MSHA  would 
accept  certifications  of  test  results  when 
testing  was  performed  outside  the       j 
United  States.  Paragraph  (d)  of  §  7.4-   ■ 
states  that  "MSHA  will  accept  product 
testing  conducted  outside  the  United 
States  where  such  acceptance  is 
specifically  required  by  international 
agreement."  One  of  the  goals  of  Part  7  is 
to  provide  an  expedited  approval 
process  which  vkU  permit  reallocation 
of  Agency  resources  to  the  evaluation  of 
technological  improvements  used  in 
mining  products  submitted  for  approval 
and  to  conduct  product  audits.  i 

Observation  of  testing  conducted  in 
countries  outside  the  United  States 
would  slow  down  the  approval  process 
and  constitute  a  significant  commitment 
of  MSHA  personnel  and  financial       | 
resources.  Additional  difficulties  in    ' 
administering  Part  7  could  be  expected 
to  result  from  different  languages, 
technical  terminology,  types  of  I 

instrumentation,  and  standards. 

This  provision  on  testing  conducted 
outside  the  United  States  applies        j 
equally  to  all  approval  applicants.       ' 
Accordingly,  MSHA  will  accept  under 
Part  7  any  product  testing  performed 
outside  the  United  States,  whether 
conducted  by  American  or  foreign 
manufacturers,  only  when  specifically 
required  to  do  so  by  international 
agreement.  In  this  regard.  MSHA  is  open 
to  discussions  with  other  nations 
concerning  reciprocity  of  treatment  on 
standards  and  procedures  for  approval 
of  mining  equipment. 

For  three  years  after  completion  of 
testing,  applicants  will  be  required  to 
maintain  records  of  test  results  and  the 
procedures  used.  These  records  will 
assist  MSHA  in  determiiung  the  possible 
cause  of  any  problems  which  may  be 
detected  during  post-approval  product 
audits.  MSHA  expects  that  within  a 
three  year  period  it  will  be  able  to  audit 
an  approved  product  for  which  the  tests 
apply- 
Some  commenters  questioned  whether 
different  methods  of  analysis  of  test 
results,  such  as  computer-aided 
techniques,  would  be  permitted  under 
the  Part  7  program.  Unless  specifically 
stated  in  the  applicable  product  subpart, 
the  method  of  analysis  is  the 
manufacturer's  responsibiUty  and  can 
include  computer-aided  technology. 

During  the  public  hearings, 
manufacturers  asked  whether  applicants 
could  consult  with  MSHA,  at  no  cost, 
about  test  procedures  and  requirements 


in  the  subparts.  Manufacturers  may 
consult  with  MSHA  on  these  matters 
prior  to  submission  of  an  application  for 
approval  under  Part  7.  However,  once 
the  application  is  received  for  action, 
costs  will  be  chaiged  pursuant  to  Part  5, 
including  the  time  attributable  to 
consultation. 

Section  7.5   Issuance  of  Approval. 

The  final  rule  provides  that  MSHA 
will  issue  an  approval,  or  notice  denying 
approval,  after  all  documentation 
submitted  has  been  evaluated  by 
MSHA.  The  approval  or  denial  of 
approval  will  be  in  writing,  and  will 
follow  a  review  of  the  applicant's 
documentation,  product  testing,  if 
testing  is  required,  and  certification 
statements  submitted.  It  was  suggested 
by  some  commenters  that  proposed  §  7.5 
be  revised  to  require  that  any  notice 
denying  approval  specify  the  reasons 
upon  which  the  denial  was  based. 
MSHA  agrees  that  manufacturers  should 
be  given  the  reasons  an  application  for 
approval  is  denied.  Paragraph  (b)  of  the 
final  rule  provides  that  a  notice  denying 
approval  must  specify  the  reasons  for 
MSHA's  action. 

When  issuing  an  approval  under  Part 
7,  MSHA  will  identify  all  documents 
upon  which  the  approval  is  based,  such 
as  drawings,  specifications  and  related 
materials  covering  the  details  of  design 
of  the  product.  Applicants  will  be 
required  to  retain  these  documents,  and 
adherence  to  tiie  technical  requirements 
contained  in  them  will  be  a  condition  of 
continued  MSHA  approval.  Applicants 
are  prohibited  from  representing 
products  as  approved  until  MSHA  has 
issued  an  approval. 

Section  7.6   Approval  Marking  and 
Distribution  Record. 

The  final  rule  requires  each  approved 
product  to  have  an  approval  maricing. 
The  marking  identifies  the  product  as 
approved  for  use  in  underground  mines. 
Pertinent  details  on  the  approval 
markings  for  products  will  be  specified 
in  the  subpart  for  the  particular  product. 

The  MSHA  approval  marking 
indicates  to  the  user  that  die  product 
meets  the  specified  technical 
requirements.  Any  units  of  a  product  not 
in  compliance  witii  these  requirements 
may,  therefore,  need  to  be  recalled  or 
retrofitted.  For  this  reason,  the  proposed 
rule  required  applicants  to  maintain 
records  on  Uie  distribution  of  each  unit 
with  an  approval  marking  so  that 
deficient  units  could  be  traced  and 
corrective  action  taken.  The  proposal, 
however,  did  not  specify  a  time  for 
retention  of  these  records.  Instead, 
MSHA  proposed  that  records  on  the 
distribution  of  approved  units  be 


maintained  for  the  projected  service  life 
of  the  product,  as  determined  by  the 
applicant.  This  approach  recognized  that 
product  life  varies  depending  on  the 
type  of  product  involved  and,  within 
product  types,  on  the  materials  used.  For 
example,  die  projected  service  life  for  a 
continuous  mining  machine  would  be 
significantly  longer  than  for  a 
consumable  item  such  as  hydraulic  fluid. 
Snnilarly,  the  product  life  of  a  battery 
assembly  with  a  metallic  cbver  may  be 
different  than  one  with  nonibetallic 
cover.  Since  units  in  service  may  need  to 
be  traced  for  corrective  action,  it  is 
necessary  to  have  records  of  the  units  as  - 
long  as  they  are  in  use.  Commentcfrs 
generally  agreed  widi  this  approach,  but 
suggested  refinement  of  die  scope  of  the 
records.  They  pointed  out  that  the 
ownership  of  MSHA  approved  products 
often  changes  without  the  knowledge  of 
the  manufacturer.  Therefore,  it  was 
recommended  that  the  record  retention 
requirement  apply  to  initial  sales. 
MSHA  agrees  and  has  revised  the  final 
rule  to  require  diat  records  of  the  "initial 
sale"  of  approved  products  be 
maintained. 

MSHA  also  indicated  in  the  proposal 
that  it  was  considering  the  need  for 
specifying  a  set  time  for  maintaining 
distribution  records  on  a  product-by- 
product basis.  In  this  regard,  Uie 
proposal  solicited  comments  and 
requested  information  as  to  what  the 
projected  service  life  would  be  for 
brattice  cloth  and  ventilation  tubing  and 
battery  assemblies.  The  majority  of 
commenters  indicated  this  was  not 
feasible,  and  recommended  that  the 
retention  period  be  determined  by 
manufacturers,  consistent  with  the 
proposal.  They  also  suggested,  however, 
that  "shelf  life"  as  well  as  "service  life" 
was  an  appropriate  factor  to  consider 
because,  depending  on  die  product,  both 
could  be  used  in  setting  the  record 
retention  period.  Under  the  final  rule, 
S  7.e(c)  has  been  modified  to  require 
that  distribution  records  of  approved 
products  be  retained  for  at  least  the 
shelf  life  and  service  life  of  the  products. 
As  noted,  manufacturers  are  required 
to  maintain  records  on  the  distribution 
of  each  unit  with  an  approval  marking. 
This  is  necessary  so  that  deficient  units 
which  may  present  a  hazard  to  miners 
can  be  traced  and  withdrawn  from  use 
until  appropriate  corrective  action  is 
taken  by  the  approval-holder.  j 

Manufacturers  already  keep  records  of 
sales.  This  provision  in  the  final  rule 
does  not  specify  Uie  type  of  record  to  be 
maintained.  MSHA  believes  most 
manufacturers  will  use  existing  record 
systems  to  fulfill  this  requirement  as  it  is 
the  Agency's  experience  that  these 
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record*  havei 
trace  defectii 
infoimatifiD 
customer 
identificati< 


used  in  the  past  to 
products.  The 

'  on  initial  sales  is  the 
and  address  and  product 
km  an  individual  buis 


except  far  mMs  producted  items  such  as 
brattice  olod^ior  hose  conduit  which  can 
be  ident^edjen  a  batch  or  lot  basis. 

Section  7.7  iQuality  Assurance. 

Under  the  pnal  rule.  8  7  J  requires 
applicants  granted  an  approval  or  an 
extension  of  lapproval  to  perform  certain 
quality  assurance  functions.  These 
include:  (1)  InpeCting  or  testing,  or  both, 
the  critical  cnBiacteristics  of  products 
approved  under  Part  7;  (2)  calibrating 
the  instruments  used  in  the  inspection  or 
testing  of  crincal  characteristics:  (3) 
controlling  production  documentation  to 
ensure  diet  tne  product  is  manufactured 
as  approvedj  and  (4)  immediately 
repenting  to  f^HA's  Approval  and 
Certificationj  Center  any  knowledge  of  a 
product  distrarated  widi  critical 
characteristim  not  complying  with  the 
approval  spQQifications. 

During  thei  tnlemaking  process,  some 
commenters  Suggested  that  instead  of 
requiring  mai^afacturers  to  have  a 
quality  assu^^nce  program.  MSHA 
should  rely  wlely  on  post-approval 
product  audits  to  verify  diat  products 
are  being  mg^ufactured  as  approved. 
Product  audita  an  an  effective  method 
of  determining  whether  approved 
products  arei  being  manufactured  as 
approved.  Hofwever,  an  additional 
measure  of  i^notection  against  defective 
products  ent  erin^  the  maricet  can  be 
achieved  by  preventatrve  measures 
taken  befbreToistribution  of  products  for 
use  in  underg^und  mines.  For  this 
reason,  the  Qlial  rale  retains 
requirements  for  a  quality  assurance 
program  for  ^proved  products.  These 
quality  assu^inoe  requirements  focus  on 
the  operation  of  the  applicant's  program 
and  require  tke  applicant  to  perform 
these  functioas  and  to  certify  that  diey 
will  be  done^ 

The  requiijed  quality  assurance 
program  incmdes  inspecting,  testing,  or 
both,  the  crincal  diaracteristics  of  the 
particular  pmdnct  Critical 
characteristlQs  are  those  whidi  can 
adversely  tSfkdt  the  safety  of  the 
product  tf  mf^  do  not  coidbnn  to 
specificatiod^  Inspection  or  testing  Of 
these  cfaaraoteristics  of  an  approved 
product  is  aaiessential  element  of  any 
effective  qui|ity  assurance  program.  The 
critical  charyfcteristics  for  eadi  product 
which  the  a^Ucant  will  be  required  to 
inspect  or  tali  will  be  set  fordi  in  the 
applicable  subpart 

Under  diejnal  rule,  some  critical 
characteristic  ■  must  be  inspected  or 
tested  on  each  product  with  an  MSHA 


approval  marking.  In  odier  cases,  lot  or 
batch  sampling  provides  the  necessary 
quaUty  assoranoe.  This  is  because 
quality  assuance  testing  can  involve 
both  destractive  and  nondestructive 
testing.  If  a  critical  characteristic  can  be 
tested  nondestnictively,  sudi  as  testing 
the  ou^t  of  a  blasting  unit  with  an 
osdUosoope.  then  MSHA  will  generally 
require  that  the  diaracteristic  be  tested 
on  each  unit  However,  when 
destractive  testing  is  involved,  as  is  the 
case  in  testing  the  flame-resistance  of 
brattice  clodi  when  the  cloth  is  actually 
burned  to  monitor  flame-resistance,  lot 
or  batch  sampling  will  be  specified.  In 
each  sidipait  the  critical  characteristics 
to  be  inspected  or  tested  will  be 
identified.  In  addition,  the  sul^Mrt  will 
indicate  whether  each  unit  needs  to  be 
inspected  or  tested,  or  «diether  lot  or 
batch  sampling  will  be  aco^table. 

Because  the  quality  control  provisions 
of  the  final  rule  focus  on  the  iiupection 
and  testing  of  critical  characteristics,  the 
rule  also  requires  diat  instruments  used 
to  inspect  and  test  be  property 
calibrated  and  sufficiendy  accurate.  The 
minimum  frequency  of  calibration 
required  is  that  recommended  by  tRe 
instrument  manufacturer  and  the 
calibration  must  be  traceable  to 
standards  set  by  the  National  Bureau  of 
Standards,  U.S.  Department  of 
Commerce,  or  odier  nationally 
recognized  standards.  Further,  the  use  of 
instruments  "accurate  to  at  least  one 
significant  figure  beyond  the  desired 
accuracy"  has  been  added  S  7.7(b)  of  the 
final  rale.  MKIA,  in  its  current  testing, 
uses  instruments  to  that  degree  of 
accuracy  as  do  most  manufecturers. 

In  addition  to  inspecting  and  testing, 
the  final  role  requi^  that  production 
documentation  be  controlled  so  that  the 
product  is  mamrfactured  as  approved. 
This  aspect  of  die  final  rule  requires 
approval-holders  to  ensure  that  the 
product  coming  off  the  assembly  line 
does  not  dififer  firom  the  product  as    ■ 
approved  by  MSHA. 

Under  the  proposal,  applicants  for 
approval  would  have  been  required  to 
control  all  drawings  and  specifications. 
As  a  result  only  the  accepted  ones 
could  be  used  during  production  and 
quality  assurance  inspections  and  tests. 
Several  commenters  obfected,  however, 
that  the  documentation  used  during 
manufacture  was  not  necessarily  die 
drawings  and  specijications  submitted 
to  MSHA  with  an  approval  application. 
These  conmtentere  recommended  that 
applicants  for  approval  be  required  to 
"control  production  documentation  to 
ensure  the  product  is  manufactured  as 
approved."  MSHA  has  reworded  |  7.7(c) 
so  that  the  final  rule  does  not  specify 
which  dra«vings  must  be  controlled,  but 


instead  obligates  each  approval-holder 
to  implement  document  control 
procedures  sufficient  to  ensure  that  the 
product  conforms  to  the  approval. 

Adherence  to  the  final  rule 
requirements  for  quality  assurance  will 
provide  substantial  protection  against 
the  distribution  of  defective  products. 
However,  MSHA  recognizes  that  this 
can  occur.  In  such  an  event  f  7.7(d) 
requires  the  approval-holder  to  report 
immediately  to  K6HA  any  knowledge 
that  a  product  has  been  distributed  with 
critical  diaracteristics  not  meeting 
required  specifications.  This  knowledge 
could  come  from  the  results  of  audits 
conducted  by  the  approval-holder, 
reports  from  users,  or  other  sources. 
Upon  receiving  such  a  report,  MSHA 
will  work  with  the  approval-holder  to 
implement  appropriate  corrective  action. 

Commenters  requested  that  MSHA 
provide  guidance  on  how  approval- 
holders  would  comply  with  the 
requirement  to  report  knowledge  of  a 
product  distributed  with  critical 
characteristics  not  in  accordance  with 
approval  specifications.  Since  critical 
characteristics  are  features  of  a  product 
which,  if  not  built  to  specification,  can 
create  a  hazard,  immediate  notification 
should  be  by  expeditious  means,  such  as 
by  telephone.  Telephone  contact  should 
then  be  followed  up  in  writing.  The  oral 
and  written  notification  should  include  a 
description  of  the  nature  and  extent  of 
the  problem,  the  locations  where  the 
product  has  been  distributed,  and  the 
approval-holder's  plans  for  corrective 
action.  Corrective  action  may  include 
recalling  the  product  or  restricting  use  of 
the  product  pending  retrofitting  it  to 
conform  widi  the  approval 
specifications.  MSHA  will  review  all  of 
the  information  provided,  including  the 
approval-holder's  program  of  corrective 
action,  ff  the  programi  is  inadequate, 
MSHA  will  work  widi  the  manufacturer 
to  develop  a  more  appropriate  program. 
If  appropriate  corrective  action  cannot 
be  agreed  upon  by  the  approval-holder 
and  MSHA.  the  Agency  may  seek 
revocation  of  the  approval,  or  other 
action  as  necessary. 

Section  7£   Post-Approval  Product 
Audit  *" 

The  final  rule  provides  that  approved 
products  will  be  subject  to  periodic 
audit  by  MSHA  for  die  purpose  of 
determining  conformity  with  the 
technical  requirements  upon  which  the 
approval  was  based.  This  aspect  of  the 
final  rule  complements  die  quality 
assurance  provisions,  providing  a 
mechanism  for  independent  evaluation 
by  MSHA  of  approvied  products  on  a 
random  basis. 
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Approved  products  audited  by  MSHA 
will  be  selected  by  the  Agency  as 
representative  of  those  distributed  for 
use  in  mines.  When  an  approved 
product  is  requested  by  MSHA  for  audit 
from  the  approval-holder,  the  Agency 
will  arrange  to  examine  and  evaluate  it 
at  a  mutually  agreed  upon  time  and 
location  and  permit  the  approval-holder 
to  observe  any  audit-related  tests 
conducted.  This  examination  and 
evaluation  can  take  place  at  an  MSHA 
facility,  at  the  manufacturer's  plant  or 
distribution  center,  or  at  any  other  place 
agreed  upon  by  MSHA  and  the 
approval-holder.  The  approval-holder 
may  obtain  any  final  report  resisting 
from  such  audits. 

One  commenter  recommended 
deleting  the  phrase  "at  a  mutually 
agreed  upon  time  and  place,"  stating 
that  to  ensure  a  true  pictiue  of  approved 
products,  audits  must  be  made  randomly 
and  at  a  time  unknown  to  the 
manufacturer.  It  must  be  kept  in  mind 
that  post-approval  product  audits  are 
but  one  component  of  a  comprehensive 
program  which  includes  quality 
assurance  inspection  and  testing,  to  see 
that  only  safe  products  are  used  in 
mines.  The  Part  7  audit  program  will     • 
allow  MSHA  to  effectively  determine 
whether  products  are,  in  fact,  being 
manufactured  as  approved.  First,  the 
audit  program  is  directed  at  evaluating 
approved  products,  not  at  reviewing  the 
manufacturing  site.  The  final  rule 
provides  that  MSHA,  not  the 
manufacturer,  select  the  product  and 
also  permits  MSHA  to  obtain  approved 
products  from  sources  other  than  the 
manufacturer.  This  approach  recognizes 
that  an  MSHA  conducted  audit  will  be 
more  efficient  if  a  specific  product  is 
known  to  be  at  a  preselected  site.  This  is 
particularly  true  for  products  that  are 
"one  of  a  kind"  or  of  very  limited 
distribution.  Since  these  products  are 
not  readily  found  at  mine  suppliers  or 
distributors,  they  would  be  very  difficult 
to  locate  without  the  assistance  of  the 
approval-holder.  \ 

In  determining  which  approved 
products  will  be  subject  to  audit  at  any 
particular  time,  MSHA  will  consider  a 
variety  of  factors  such  as  whether  the 
manufacturer  has  previously  produced 
the  approved  product  or  similar 
products,  whether  the  approved  product 
is  new  or  part  of  a  new  product  line,  or 
whether  the  approved  product  is 
intended  for  a  unique  application  or 
limited  distribution.  Other 
considerations  may  include  product 
complexity,  the  manufacturer's  previous 
product  audit  results,  product  population 
in  the  mining  community,  and  the  time 


since  the  last  audit  or  since  the  product 
was  first  approved. 

Under  the  final  rule,  approved 
products  can  be  obtained  for  audit  from 
the  approval-holder  or  from  sources 
other  than  the  manufacturer  such  as 
mine  suppliers  or  distributors,  llie 
approval-holder  may,  however,  only  be 
required  to  provide  an  approved  product 
once  a  year,  at  no  cost  to  MSHA,  except 
for  cause.  MSHA  can  obtain  products 
for  audit  fit)m  the  approval-holder  or 
other  sources  such  as  mine  suppliers  or 
distributors  at  any  time  at  MSHA 
expense. 

Based  on  MSHA's  experience,  the 
Agency  anticipates  few  instances  in 
which  more  than  one  approved  product 
will  be  required  "for  cause"  fit)m  any 
one  manufacturer  in  aiiy  one  year.  There 
are  circumstances,  however,  under 
which  an  additional  audit  is  appropriate 
to  ascertain  compliance  with  the 
technical  requirements  upon  which  an 
approval  was  based.  Examples  of  such 
circumstances  include  verified 
complaints  about  the  safety  of  an 
approved  product,  evidence  of  product 
changes  that  have  not  been  approved, 
audit  test  results  that  warrant  further 
testing  to  determine  compliance,  and 
evaluation  of  corrective  action  taken  by 
an  approval-holder.  Under  these 
circumstances,  the  approval-holder  must 
provide,  at  no  cost  to  MSHA,  additional 
approved  products  so  the  Agency  can 
ensure  that  the  approval-holder  is 
meeting  the  obligation  to  manufacture 
the  product  as  approved. 

When  discrepancies  are  found  during 
MSHA  audits  of  approved  products, 
MSHA  will  require  that  the 
manufacturer  take  all  necessary 
corrective  actions.  These  actions  could 
include,  but  are  not  limited  to,  the 
approval-holder  recalling  or  retrofitting 
the  approved  product  involved,  and 
issuing  user  notices.  Revocation  of  the 
approval  by  MSHA  may  result  when 
discrepancies  in  approved  products  are 
not  successfully  corrected. 

Section  7.9   Revocation. 

Section  7.9  provides  that  MSHA  may 
revoke  an  approval  granted  under  Part  7 
whenever  a  product  fails  to  meet  the 
applicable  technical  requirements 
specified  in  a  subpart  or  creates  a 
hazard  when  used  in  a  mine. 
Commenters  recommended  that  the 
revocation  procedures  require  MSHA  to 
fiilly  describe  the  "cause"  or  reason  for 
a  revocation  action,  and  that  the 
procedures  include  an  appeal  process 
for  the  approval-holder  to  challenge  the 
basis  for  such  action.  The  Agency 
recognizes  that  an  MSHA  approval  is 
important  to  the  marketability  of  a 
product  used  in  the  mining  industry.  For 


this  reason  it  has  been  MSHA's  practice 
to  treat  approval-holders  as  "licensees" 
under  the  Administrative  Procedure  Act 
(APA).  Clonsistent  with  this  practice,  the 
final  rule  provides  that  approval-holders 
be  accorded  certain  protections  prior  to 
revocation  of  an  approval.  These 
include  being  provided  with:  (1)  A 
written  notice  of  the  Agency's  intent  to 
revoke  a  product  approval,  with  an 
explanation  of  the  reasons  for  the 
proposed  revocation,  (2)  an  opportunity 
to  demonstrate  or  achieve  compliance 
with  the  technical  requirements  for 
approval,  and  (3)  and  opportunity  for  a 
hearing  upon  request 

Also  in  accord  with  the  APA  is  the 
final  rule  provision  d>at  permits  MSHA 
to  suspend  an  approval  without  prior 
notification  to  the  approval-holder,  if  a 
product  poses  an  imminent  hazard  to 
the  safety  or  health  of  miners.  Under 
such  circumstances,  an  approval  may  be 
suspended  immediately  to  protect  the 
safety  and  health  of  any  affected 
miners.  Upon  suspension  of  an  approval, 
the  product  involved  is  no  longer 
approved  and  MSHA  will  require  mine 
operators  to  withdraw  the  product  horn 
use  during  the  course  of  any  suspension. 
MSHA  will  also  immediately  advise 
approval-holders  of  any  suspension  so 
effective  corrective  action  can  be 
started  as  soon  as  possible. 

SubfMrt  B—BraMc*  Cloth  and 
Vtntnation  Tubing 

Subpart  B  establishes  the  specific 
requirements  for  MSHA  approval  of 
brattice  cloth  and  ventilation  tubing  and 
is  effective  August  22, 19B8.  After  one 
year,  it  will  replace  the  current 
acceptable  program  for  brattice  cloth 
and  ventilation  tubing. 

Brattice  doth  and  ventilation  tubing 
are  used  to  direct  or  convey  vetilating 
air  in  underground  mines.  Because  of  the 
fire  hazards  in  underground  coal  mines 
and  gassy  undeiground  metal  and 
nonmental  mines,  MSHA  safety 
standards  in  30  CFR  75.302-3  and  30 
CFR  57.22222  require  that  brattice  clodi 
and  ventilation  tubing  be  flame- 
resistant.  The  coal  mine  standard 
requires  brattrice  doth  and  ventilation 
tubing  to  have  a  flame  spread  index  of 
25'Or  less,  as  determined  by  the 
American  Sodety  for  "Testing  and 
Materials  (ASTM)  standards  E-64, 
Surface  Burning  Characteristics  of 
Building  Materials,  or  E-162,  Surface 
FlammabUity  of  Materials  Using  a 
Radiant  Heat  Energy  Source.  Various 
studies  and  flammability  evaluations  by 
MSHA's  Approval  and  Certification 
Center  have  shown  that  the  ASTM  tests 
are  not  optimum  for  evaluating  the 
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flanunability  of  brattice  cloth  and 
ventilation  hibing.  For  example,  these 
tests  do  noli  Evaluate  the  materials  as 
used  in  a  mwing  environment  and  can 
yield  varyiii|  test  results.  In  some 
MSHA  testsj certain  brattice  materials 
diat  yielded  the  required  flame  spread 
index  of  25  or  less  based  on  the  existing 
test  procedures  were  shown  to 
propagate  f|unes  and  be  consumed  in 
large^cale  mts  that  were  more 
.representative  of  the  mining 
environmeni 

Development  of  Small-Scale  Test  and 
Procedures 

The  test  ^tocedures  and  criteria  in 
Subpart  B  are  the  result  of  MSHA's 
efforts  to  develop  a  more  appropriate 
standardized  small-scale  flanunability 
test  for  the9#  materials.  MSHA's 
primary  coikcems  were  to  develop  test 
procedures  |that  are  objective. 
repeatable,]|ind  which  appropriately 
assess  the  fl^unmability  of  brattice  clodi 
and  ventilaUon  tubuig  in  the  context  of 
the  mining  Environment  in  whi(^  they 
are  used. 

A  large-s^e  flanunability  test,  using 
a  mine  fire  flallery  and  a  manner  of 
testing  the  iqaterials  that  simulated  their 
use  in  the  nl^ng  environment,  was 
developed  Mr  b^ttice  and  ventilation 
tubing  by  th4  MSHA  ^proval  and 
Certifiction!  Center.  Results  from  the 
large-scale  test  were  repeatable  and  the 
test  provide^  an  appropriate  method  for 
evaluating  tte  flame  resistance  of 
brattice  and^entilation  tubing. 
However.  tM  large-scale  test  required 
an  expensiM  fire  gallery  facility  and 
large  amounts  of  sanities  for  testing. 
MSHA  beU^ed  it  would  not  befeasible 
for  manufaiturers  or  independent 
laboratories  [to  construct  die  large-scale 
fire  gallery  jBtad  perform  the  test 
Therefore.  MSHA  began  development  of 
a  smaller-si4le  laboratory  test  that 
would  correlate  with  the  large-scale  test. 
The  small-qqale  test  described  in  this 
final  rule  wiw  found  to  produce 
repeatable.  lobjective  test  results  which 
appropriatdiv  assess  the  flame 
resistance  m  brattice  cloth  and 
ventilation  tubing  in  the  context  of  the 
mining  envMmment  and  will  permit  the 
flame-resistance  testing  of  diese 
materials  to  be  conducted  in  a  relatively 
inexpensive  manner. 

Initially,  ai  prototype  test 
approximaljaly  one-fourth  the  size  of  the 
laige-scale  ^t  was  devised.  However, 
test  results  iwere  very  erratic  and 
correlation  jwith  the  large-scale  test  was 
poor.  Furthw  analysis  and  test 
developmeat  woric  was  conducted 
resulting  in  a  small-scale  laboratory  test 
apparatus  thiat  produced  excellent 
correlation  with  the  laige-scale  test, 


provided  that  certain  critical  factors 
were  controlled,  including  gallery 
dimensions  and  certain  design  elements. 
These  factors  are  critical  for  obtaining 
correlation  and  repeatable  test  results. 
For  example,  the  requirements  for 
construction  of  the  small-scale  test 
gallery  described  in  tiie  rule  minimize 
thennal  reaction  from  the  walls  to  the 
test  sample  while  maintaining  uniform 
heat  insulation  characteristics  and 
uniform  air  flow  in  the  sample  test  area. 
The  design  of  the  igniter,  also  specified  ^ 
in  the  rule,  provides  a  controlled  and 
consistent  flame  during  the  igniting 
process.  Throufl^  numenous  trials. 
MSHA  found  that  this  type  of  i^fiitor 
design  produces  a  reliable  and  uniform 
igniting  source. 

Due  to  the  fire  dynamics  during 
testing.  MSHA  has  found  these  design 
characteristics  to  be  essential  in 
obtaining  uniform  and  consistent  test 
results.  Variations  in  the  principal  parts 
of  the  apparatus,  such  as  thickness  qf 
insulation  and  dimensions  associated 
with  the  tapering  of  the  duct  section  and 
fan  housing,  will  produce  different  heat 
changes  and  non-uniform  air  flow.  This 
will  disturb  the  burning  process  and 
yield  unreliable  results.  However,  where 
variations  do  not  affect  the  reliability  of 
the  test  results.  MSHA  has  Uot  specified 
design  characteristics,  and  will  allow 
design  flexibility. 

Hie  test  gallery  is  large  enough  to 
permit  evaluation  of  brattice  cloth 
samples  40  inches  wide  and  48  inches 
long.  This  size  of  brattice  sample  allows 
for  shrinkage  of  plastic  brattice  cloth 
prior  to  buniing  and  permits  a  reliable 
assessment  of  flame  propagation.  The 
air  flow  requirements  in  the  test  are  also 
reflective  of  the  conditions  of  use  for 
this  material  and  optimal  for  promoting 
flame  propagation.  In  MSHA's  view,  the 
small-scale  test  will  permit  the 
manufacturer  to  test  the  flame-resistant 
quality  of  brattice  and  ventilation  tubing 
at  the  production  site  in  a  relatively 
inejqiensive  manner.  Independent 
laboratories  will  also  be  able  to 
economically  construct  the  small-scale 
test  and  perform  third  party  testing. 

Application  Requirements 

Under  the  final  rule,  applications  for 
approval  of  brattice  clou  or  ventilation 
tubing  will  be  required  to  include 
product  identification  information  such 
as  the  trade  names,  and  style  and  code 
numbers  under  wdiich  the  product  will 
be  maiiceted.  Approval  applications  will 
also  be  required  to  include  technical 
specifications  related  to  the  flame 
resistance  of  the  product  such  as  the 
type  of  fihn.  scrim,  and  adhesive  used. 
Because  color  additives  can  affect  die 
flame  resistance  of  brattice  cloth,  color 


serves  as  both  an  indicator  of  flame 
resistance  and  a  product  identification 
feature.  MSHA  will  use  the  application 
information  to  evaluate  the  product 
submitted  for  approval  as  well  as  to 
identify  products  bearing  an  MSHA 
approval  marking  as  those  approved  by 
the  Agency. 

Technical  Requirements 

The  technical  requirements  will 
require  thist  brattice  cloth  and  rigid 
jwntilation  tubing  be  flame  resistant 
when  tested  in  accordance  with  the  test 
procedures  in  the  subpart.  Flexible 
ventilation  tubing  will  have  to  be 
manufactured  using  an  MSHA-approved 
brattice  cloth,  with  a  noncombustible 
supporting  structure,  if  one  is  used.  Use 
of  approved  brattice  cloth  eliminates  the 
need  to  gallery  test  flexible  ventilation 
tubing. 

Critical  Characteristics 

The  final  rule  requires  each  batch  or 
lot  of  brattice  cloth  and  ventilation 
tubing  to  be  flame  tested  or  each  batch 
or  lot  of  materials  that  contribute  to  its 
flame-resistance  be  inspected  or  tested 
so  that  the  finished  product  meets  the 
flame  resistance  test.  The  final  rule 
clarifies  MSHA's  intent  that  the 
applicant  has  the  option  of  performing 
quality  control  checks  on  either  the 
batch  or  lot  of  brattice  cloth  and 
ventilation  tubing,  or  the  batch  or  lot  of 
the  materials  that  contributed  to  flame- 
resis'tance. 

Flame  Test  Apparatus 

Section  7.26  of  the  final  rule  describes 
the  principal  parts  of  the  apparatus  used 
to  test  for  flame  resistance  of  brattice 
cloth  and  ventilation  tubing.  Drawings 
and  standard  test  procedures  are 
available  upon  request,  and  MSHA  is 
prepared  to  offer  assistance  to  aid 
manufacturers  in  establishing  testing 
programs. 

In  response  to  commenters,  MSHA 
has  revised  the  wording  in  fi  7.26(b)  to 
clarify  its  intent  diat  die 'T'  hooks  diat 
support  the  steel  rod  are  located 
approximately  2^«  inches  from  the 
finint  and  back  ends  of  the  test  gallery,  ■ 
1  Vk  inches  bom  the  ceiling  insulation 
and  centrally  located  in  the  gallery 
along  its  length.  Commenters  noted  that 
the  wording  of  this  aspect  of  the 
proposal  was  confusing  and  could  be 
construed  as  giving  the  location  of  the 
sample. 

Tests  for  Flame  Resistance 

Sections  7.27  and  7.28  of  the  final  rule 
set  forth  the  test  procedures  for 
determining  the  flame  resistance  of 
brattice  cl(^  and  rigid  ventilation 
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tubing,  respectively.  Under  both  tests, 
six  samples  are  conditioned.  Three 
samples  are  flame-tested  in  still  air  and 
three  are  tested  with  an  average  of  125 
feet-per-minute  of  air  flowing  past  the 
sample.  Performance  is  acceptable  for 
brattice  cloth  and  rigid  ventilation 
tubing  if  each  of  the  following  criteria  is 
met:  (1)  Flame  propagation  of  less  than  4 
feet  in  each  of  the  six  tests,  (2)  an 
average  duration  of  burning  of  less  than 
1  minute  in  both  groups  of  three  tests, 
and  (3)  a  duration  of  burning  not  J 

exceeding  2  minutes  in  each  of  the  six 
tests. 

Approval  Marking 

Approval  maricings  on  both  brattice 
cloth  and  ventilation  tubing  are  required 
to  be  permanently  placed  on  the 
products  in  a  manner  that  facilitates 
field  identification  of  the  product  as 
approved  by  MSHA.  Where  approved 
brattice  cloth  does  not  lend  itself  to 
approval  markings  on  the  material,  the 
final  rule  permits  marking  the  edge  with 
an  MSHA-assigned  color  code  with 
permanent  paint  or  ink.  Approved 
ventilation  tubing  will  have  to  be 
marked  on  each  section  with  an  MSHA 
approval  number. 

Post-Approval  Product  Audit 

The  final  rule  requires  approval- 
holders,  upon  request,  to  supply  to 
MSHA  at  no  cost  up  to  fifty  feet  of  each 
approved  design  of  brattice  cloth  and 
ventilation  tubing.  This  request  can  be 
made  no  more  than  once  a  year,  except 
for  cause.  MSHA  can.  however,  obtain 
brattice  cloth  and  ventilation  tubing 
from  the  approval-holder  or  other 
sources  such  as  mine  suppUers  or 
distributors  at  any  time  at  MSHA 
expense. 

New  Technology 

The  final  rule  includes  a  "new 
technology"  provision  which  applies  to. 
either  new  technology  or  new 
applications  of  existing  technology  to 
brattice  cloth  and  ventilation  tubing. 
Several  commenters  indicated  a  desire 
to  have  a  provision  added  to  this 
Subpart  B  which  would  allow  MSHA  to 
approve  brattice  cloth  and  ventilation 
tubing  that  incorporate  technology  for 
which  the  specific  requirements  of  the 
Subpart  are  not  appropriate.  Although  at 
an  earlier  stage  in  the  rulemaking 
MSHA  believed  that  the  specific 
requirements  of  the  Subpart  would  be 
appropriate  for  any  fiiture  technology, 
the  Agency  recognizes  that  technology 
not  now  envisioned  may  at  some  time  in 
the  future  be  applied  to  these  products. 
The  final  rule  therefore  allows  under 
9  7.52  approval  of  brattice  cloth  and 
ventilation  tubing  that  incorporates 


technology  for  which  the  specific 
requirements  of  Subpart  B  are  not 
appropriate  if  MSHA  detennines  that 
the  brattice  doth  and  ventilation  tubing 
are  as  safe  as  those  which  meet  the 
requirements  of  the  Subpart.  To 
implement  this  frovision.  MSHA  wiU 
prescribe  apjHopriate  tedmical 
requirements  and  test  procedures  when 
such  approval  is  sought. 

Subpart  C— Battery  Asaembllca 

Subpart  C  establishes  the  specific 
requirements  for  MSliA  approval  of 
battery  assemblies  intended  for  use  in 
approved  equipment  in  underground 
mines  and  is  effective  August  22, 1988. 
After  one  year  it  will  replace  the  current 
battery  assembly  approval  requirements 
in  30  CFll  18.44  and  18.63. 

Definitions 

Section  7.42  sets  out  the  definitions 
which  apply  in  Subpart  C.  During  the 
comment  period,  battery  manufactufers 
suggested  that  the  definition  of  a  battery 
assembly  be  expanded  to  more  clearly 
delineate  the  units  intended  to  be 
covered  under  Subpart  C.  In  response  to 
those  comments,  the  definition  of 
"battery  assembly"  is  revised  in  the 
final  rule  to  mean  "a  unit  or  units, 
consisting  of  cells  and  their  electrical 
connections,  assembled  in  a  battery  box 
or  boxes  with  covers."  In  addition,  the 
definition  of  battery  box  was  revised  to 
eliminate  the  confusing  use  of  the- word 
"trays"  in  the  proposal.  Battery  box  is 
now  defined  as  "the  exterior  sides, 
bottom,  and  connector  receptacle 
compartment,  if  any,  of  a  battery 
assembly,  excluding  internal  partitions." 

Application  Procedures  and 
Requirements 

Under  the  final  rule,  an  application  for 
approval  must  contain  sufficient 
information  to  document  compliance 
with  the  technical  requirements  and  be 
accompanied  by  a  composite  drawing 
showing  the  design  specifications  for  the 
battery  assembly.  For  clear 
identification,  the  drawing  is  required  to 
be  titled,  dated,  numbered,  and  include 
the  latest  revision  number. 

Ck)mmenters  raised  several  questions 
regarding  the  type  of  information  to  be 
submitted  with  the  application.  Section 
7.43(a)(1)  requires  applicants  to  provide 
the  "overall  dimensions  of  the  battery 
assembly,  including  the  minimum 
distance  fiom  the  underside  of  the  cover 
to  the  top  of  the  terminals  and  caps." 
Clarification  was  requested  as  to 
whether  insulating  caps  over  the 
terminals  or  vent  caps  were  intended  to 
be  referenced.  M^iA  did  not  intend  to 
reference  one  to  the  exclusion  of  the 


other.  The  highest  point  on  the  cell, 
whether  it  is  insulatmg  caps,  terminals 
or  vent  caps,  defines  the  minimum 
distance  to  the  underside  of  the  cover." 
Commenters  suggested  that  the  word 
"materials"  in  {  7.43(a)(2)  was 
unnecessary  and  sb<Mild  be  deleted. 
MSHA  agrees  and  has  revised  Ae 
language  to  read  "composition  and 
thicknesses  of  the  battery  box  and 
cover"  must  be  included  with  the 
application. 

Section  7.43(a)(3)  of  the  final  rule 
requires  specification  of  the  "provision 
for  securing  covers,"  in  lieu  of  language 
in  the  proposal  which  required  that  the 
method  of  securing  covers  be  specified. 
This  change  was  made  because  the 
method  of  securing  covers  is  the 
responsibility  of  the  machine 
manufacturer.  The  battery  assembly 
manufacturer  is  only  obligated  to  supply 
the  "provision  for  securing  covers." 

Section  7.43(a)(4)  requires  applicants 
to  document  the  flame-resistance  of 
insulating  materials  and  cables.  Flame- 
resistance  tests  for  cables  and  insulating 
material  are  currently  performed  by 
MSHA  under  30  CFR  18.64  and  laes. 
Cables  and  insulating  material  which 
pass  these  tests  are  "accepted"  by 
MSHA  and  given  an  MSHA  acceptance 
number  which  indicates  compliance 
with  these  requirements.  In  response  to 
commenters,  previously  tested  and 
accepted  materials  will  be  acceptable 
under  the  final  rule,  provided  that 
suitable  documentation  is  submitted  by 
the  applicant  to  enable  MSHA  to  . 
identify  the  material  as  "MSHA 
accepted."  This  documentation  could 
consist  of  an  MSHA-acceptance 
number,  acceptance  letter  or  rep<Ml. 

Section  7.43(a)(5)  requires  applicants 
to  provide  the  number,  type  and  rating 
of  the  battery  cells.  This  requirement  for 
approval  applications  is  unchanged  from 
the  proposal. 

Under  proposed  S  7.43(a)(6). 
applicants  would  have  been  required  to 
submit  a  "diagram  of  battery 
connections  between  cells  and  between 
trays."  Commenters  indicated  that  in 
many  mining  vehicles  with  two  separate 
assembly  units  the  connections  between 
battery  boxes  are  internal  to  the  mine 
vehicle  and  not  known  to  the  battery 
manufacturer.  Recognizing  ^s. 
S  7.43(a)(6)  provides  an  exception  where 
connections  between  battery  boxes  are 
a  part  of  the  mine  vehicle's  electrical 
system.  Consistent  with  the  revised 
definition  of  battery  boxes  in  {  7.42.  the 
final  rule  deletes  the  word  "trays"  and 
replaces  it  with  the  term  "battery 
boxes." 

Section  7.43(a)(7)  requires  that  the 
total  weight  of  a  unit  of  the  battery 
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assembly,  cli»rged  and  ready  for 
service,  be  pilovided  with  the 
application.  This  requirement  of  the 
final  rule  is  unchanged  from  die 
proposal 

Comment^r*  on  {  7.43(a)(8)  requested 
clarificationl  0n  the  amount  of  detail 
necessary  t0  torovide  "comi^ete 
spedficatiohl"  of  certain  battery 
elements.  Mj^HA  did  not  intend  by  the 
proposal  to  Mquire  extensive  detail  on 
the  materials  such  as  details  of  the 
elements  usmI  to  formulate  compound 
materials.  To  better  convey  the  • 
Agency's  intention,  the  final  rule 
requires  that  "documentation  of 
materials  and  configurations"  of  various 
battery  elenitnts  be  supplied  with 
approval  apoications. 

Under  thej  proposed  rule,  S  7.43(c) 
would  havenequired  applications  to 
contain  docmientation  demonstrating 
adequate  batiery  assembly  ventilation. 
This  proposal  was  related  to  die 
technical  red^ment  in  S  7.44(f).  which 
required  thai*  battery  assemblies  be 
sufficiently  Ventilated  to  prevent  toxic 
fumes  or  ga#f  s  bom  accumulating  in  the 
assembly.  Qjmmenters  suggested  that 
compliance  With  all  technical 
requirements  not  just  %  7.44(f).  should 
be  documented.  MSHA  agrees  that 
applications  ^r  approval  of  battery 
assemblies  fiust  demonstrate 
compliance  With  all  technical 
requirementk  Aooordingly.  the  proposal 
has  been  so  modified  and  hi  the  final 
rule  diis  req|arement  is  located  in 
paragraph  7;43(a)  of  the  application 
procedures  «nd  requirements. 

Technical  Requirements 

'  The  technical  requirements  for 
approval  of  It^ttery  assemblies  are 
based  on  th4  existing  requirements  in 
S  ia44.  Sectf  6n  7.44(a)(1)  concerns  the 
thickness  ofj  boxes  and  covers  which 
provide  phyii  cal  protection  for  the 
battery.  The^  e  minimum  thicknesses  are 
related  to  the  wei^t  of  the  battery  and, 
under  the  pijqposaL  were  based  on  the 
performance  bf  M1020  steel.  Battery 
manufacturers,  however,  indicated  in 
their  commits  that  the  American  Iron 
and  Steel  InkUtute  (AISI)  standard 
material  U8ei4  by  battery  manufacturers 
and  steel  tr^y  fabricators  was  AISI  1010 
hot  rolled  steel  and  not  M1020  steel.  The 
final  rule  spepifies  AISI  1010  hot  rolled 
steel  since  it  has  the  lowest  tensile 
strength  and  Impact  resistance  of  the 
materials  mb^t  commonly  used  for 
construction  of  the  boxes  and  covers. 

The  final  rale  adds  a  new  weight  class 
for  battery  usemblies,  recogiuzing  those 
weighing  up{  lo  1000  pounds,  and  revises 
the  constnidtion  requirements  for  sudi 
battery  assemblies.  Currently,  battery 
boxe»  and  cavers  for  assemblies 


weighing  less  than  2000  poimds  must  be 
constructed  with  at  least  ^e-inch  steel 
or  the  equivalent  The  final  rule  revises 
this  requirement  to  Vfc-inch  AISI  1010  hot 
rolled  steel,  or  equivalent  for  batteries 
weighing  up  to  1000  pounds.  It  was 
detenhined  through  engineering  analysis 
that  die  Vt  inch  AISI  1010  hot  rolled 
steel  would  provide  equivalent  strength 
for  the  lighter  weight  assembly.  Section 
7.44(a)(2)  of  the  final  rule  also  allows 
other  materials  to  be  used  for  the  boxes, 
if  they  have  at  least  the  same  tensile 
strength  and  in4>act  resistance  of  AISI 
1010  hot  rolled  steel 

Paragraph  7.44(a)(3)  is  revised  bom 
the  proposal  to  make  clear  that  only 
battery  covers  having  tensUe  strength 
and  impact  resistance  less  than  that  of 
AI^  1010  hot  rolled  steel  or  constructed 
ef  nonmetallic  materials  are  subject  to 
the  impact  test  requirements  in  %  7.46. 
This  test  reveals  whether  impact  to  the 
cover  would  bend  interceU  connectors, 
crack  cells,  or  otherwise  damage  the 
battery.  MSHA  does  not  intend 
applicants  to  test  metal  materials  with 
strength  above  this  standard.  However, 
all  cover  designs  of  nonmetallic 
materials  must  be  subjected  to  this  test 
regardless  of  theic.  tensile  strengdi  due 
to  the  higher  elasticity  exhibited  by 
these  materials. 

ff  nonmetallic  materials  are  used  for 
the  construction  of  the  battery  box  or 
cover.  S  7.44(a)(4)  requires  that  the 
materials  be  accepted  by  MSHA  as 
flame-resistant  under  30  CFR  Part  la 
Nonmetallic  materials  also  have  to  meet 
the  acceptable  performance  criteria  of 
the  temperature  deflection  test  in  {  7.47. 
Tliis  test  defines  the  allowable 
flexibility  of  the  material  due  to 
temperature  variation  to  ensure  rigidity 
throughout  the  possible  range  of 
operating  temperatures.  The  rigidity  of 
battery  boxes  and  covers  is  related  to 
the  protections  they  provide  the  battery 
assembly  from  impact  damage. 

Section  7.44(b)  addresses  the 
electrical  conductivity  and  flame 
resistance  of  insulating  material. 
Commenters  questioned  the  proposed 
insulation  resistance  (100  megohms)  and 
voltage  (500  volts  d.c.)  requirements  of 
paragraph  (b).  relating  them  to  the 
dielectric  strength  of  the  insulation. 
Rather  than  evtduating  the  dielectric 
strength  of  the  materid,  criteria  were 
adopted  to  verify  that  the  assembly 
would  meet  a  minimum  standard.  The 
intent  of  the  requirement  is  to  provide  a 
nondestructive  test  of  the  insulated 
component  which  can  be  readily 
performed  during  assembly  and  post- 
approval  auditing  and  also  be 
independent  of  the  battery  voltage. 

Under  §7.44(c)  the  battery  box  and 
cover  insulating  material  are  required  to 


be  acid-resistant  as  determined  by  the 
test  described  in  S  7.48.  The  acid 
resistance  test  determines  whether  the 
materials  tested  will  chemically  react 
with  electrolyte  from  the  battery. 
Paragraph  (d)  of  1 7.44  requires  that 
covers  be  lined  with  insulating  material 
uidess  they  are  constructed  of  insulating 
material.  This  insulation  prevents  the 
cover  from  shorting  the  battery 
terminals.  Under  paragraph  (e).  the 
covers  must  be  provided  with  a  means 
of  securing  them  in  a  closed  position  to 
prevent  loss  of  the  cover  and  damage  to 
the  internal  assembly. 

Proposed  1 7.44(f)  would  have 
required  battery  boxes  to  be 
"sufficiendy  ventilated"  to  prevent  the 
accumulation  of  toxie  fumes  or  gases. 
Battery  manufacturers  requested  that 
the  rule  identify  the  criteria  for 
ventilating  a  battery  box  and  suggested 
the  use  of  a  fonnula  developed  by 
industry  members.  The  values  used  in 
the  formula  include  the  gas  constant 
(cubic  feet  of  hydogen  liberated  by  one 
ampere-hour  of  chuge),  the  capacity 
rating  of  the  battery  (in  ampere-hours), 
the  normal  overchuge.  and  the  number 
of  cells  in  the  battery  box.  The  volume 
of  hydrogen  gas  (Hi)  liberated  during  the 
charging  cycle  is  translated  into  a 
minimum  effective  cross-sectional  area 
needed  for  dilution  of  the  gas.  The 
formula  provides  an  efi'ective  means  for 
ensuring  sufficient  battery  box 
ventilation.  Therefore,  paragraph  (f)  of 
the  final  rule  adopts  the  formula  for 
determining  the  size  of  vent  openings. 
As  anodier  revision  to  the  proposal  the 
final  rule  requires  the  size  and  location 
of  vent  openings  to  be  such  that  they 
prevent  direct  access  to  "other 
uninsulated  current  carrying  parts"  as 
well  as  cell  terminals.  This  will  reduce 
shock  and  shorting  hazards. 

Paragraph  (g)  of  1 7:44  requires  that 
battery  boxes  have  drainage  holes  to 
prevent  the  accumulation  of  water  or 
electrolyte  which  leads  to  deterioration 
of  the  battery  box.  In  addition  to  the 
existing  requirement  that  battery  cells 
be  insidated  frvm  the  battery  box  walls, 
S  7.44(h)  clarifies  that  the  wall  insulating 
material  must  extend  to  the  top  of  the 
battery  box  to  prevent  electrical 
tracking.  Tracking  is  a  current-leakage 
or  fault  path  created  across  the  surface 
of  an  insulating  material  due  to  buildup 
of  carbon.  Paragraph  (i)  retains  the 
existing  requirement  that  cell  connectors 
be  burned  on  and  continues  to  allow  use 
of  two-bolt  type  bolted  connectors  on 
end  terminals.  "Burning"  is  a 
manufacturingjnethod  by  which  the 
connectors  and  the  battery  terminal 
posts,  both  of  which  are  lead,  are  heated 


23496 


Federal  Regbter  /  Vol.  53.  No.  120  /  Wednesday.  June  22.  1988  /  Rulea  and  RegulatJom 


during  assembly  so  that  the  two  are 
fused  together. 

Proposed  §  7.440)  retained  the 
existing  requirement  in  30  CFR  18.44 
that  battery  connections  be  designed  so 
that  the  total  battery  potential  is  not 
available  between  adjacent  cells.  This 
reduces  the  possibihty  of  arcing  and 
shorting  across  the  terminals.  One 
conunenter  suggested  limiHng  the 
voltage  potential  between  bordering 
cells  to  a  maximum  of  46  volts.  The 
existing  240  volu  DC  limitation  for  the 
maximum  voltage  of  battery  powered 
equipment  in  Part  la.  as  well  as  battery 
designed  constraints  to  accommodate 
machine  designs,  result  in  a  practical 
inherent  limitation  of  adjoining  cell 
voltage  differences.  Therefore,  the 
current  requirement  that  total  battery 
potential  not  be  available  between 
adjacent  cells  is  maintained  in  the  final 
rule. 

Paragraph  7.44(k)  requires  battery 
cables  to  be  accepted  by  M^IA  as 
flame  resistant  under  Part  18  and 
protected  against  abrasion.  Conunenters 
objected  to  that  part  of  proposed 
paragraph  (k)  tiiat  required  ttie  cables 
widiin  the  battery  box  to  be  flame 
resistant  This  requirement  was  included 
to  ensure  consistency  of  these  cables 
with  other  machine  cables.  This  is 
considered  necessary  since  these  cables 
are  electrically  unprotected  against 
damage  and  overheating. 

Paragraph  7.44(1)  requires  that  a 
strain-relief  device  be  installed  on 
cables  outside  the  box  when  the  battery 
plug  and  receptacle  are  not  located  on 
or  within  the  battery  box.  Stram  on  the 
battery  terminals  during  charging  can 
loosen  the  connections  and  result  in 
arcing  or  sparking.  Cables  most  be 
insulated  from  the  strain-relief  device 
with  MSHA-accepted  flame-resistant 
insulating  material  s&that  damage  to 
the  cable  jacket  does  not  allow 
energization  of  the  strain-relief  device. 
Comments  on  this  aspect  of  the  proposal 
suggested  that  the  connector  receptacle 
housing  be  specified  in  addition  to  the 
battery  box.  Since  the  definition  of  the 
battery  box  includes  the  coimector 
receptable  housing,  this  modification  is 
not  necessary. 

Section  7.44(m)  is  a  new  provision 
which  requires  that  at  least  a  %-inch  air 
space  be  between  the  underside  of  the 
battery  cover  and  the  top  of  the  battery. 
This  design  provides  protection  against 
impact  damage  to  the  battery  cells. 
Commenters  objected  that  theproposed 
paragraph  (m)  was  design  restrictive 
and  should  be  modified  to  allow 
insulated  parts  within  the  Vi-inch  air 
space.  The  %-inch  air  space  between 
the  underside  of  the  battery  wiver  and 
the  top  of  the  battery  is  a  feature  foand 


in  all  currently  certified  battery 
assemblies  and  was  used  as  a  basis  for 
the  testing  and  acceptance  requirements 
m  the  impact  test  of  S  7.46.  The  final  rule 
retains  this  requirement  without  change. 

Critical  CharacteriaticB 

Section  7.45  lists  the  critical 
characteristics  diat  must  be  bispected  or 
tested  on  each  battery  assembly  before 
it  is  shipped  for  used.  These 
chmvcteristics  include:  (1)  The  thickness 
of  covers  and  boxes.  (2)  the  application 
and  resistance  of  insulating  materials. 
(3)  the  size  .and  location  of  vent 
opemngs.  (4)  the  method  of  cell 
terminations.  (5)  the  histallation  of 
strain  reUef  devices  on  cables  and  (6) 
the  type,  location  and  physical 
protection  of  cables. 

Some  commenters  suggested  that  tiie 
final  rule  include,  in  tids  section,  a 
requirement  for  maintenance  of  written 
records  of  inspection  or  testing  of 
critical  characteristics.  Under  9  7.5  of 
Subpart  A  of  this  Part.  approval-h(dders 
are  required  to  perform  certain  quality 
assurance  functions,  including 
inspection  or  testing  of  critical 
characteristics.  Further,  applicants  are 
required  to  certify  that  they  will  in  fact 
perform  these  functions.  False 
certification  by  applicants  is  subject  to 
criminal  sanctions  under  the  Mine  Act. 
MSHA  believes  tiiat  this  will  serve  as 
sufficient  incentive  far  approval-holders 
to  comply  witii  the  hupection  or  testing 
requirements.  Therefore,  the  Agency  has 
not  required  approval-holders  to 
maintain  records  demonstrating  tiiat  this 
function  has  been  performed. 

Impact  Test 

The  final  rule  requires  four 
preconditioned  coven  InstaDed  on  tfie 
battery  box  design  submitted  for 
approval  to  be  tested  by  application  of  a 
200  foot  pounds  dynamic  force  at 
prescribed  locations.  The  battery 
assembly  is  considered  acceptable  if  the 
test  does  nOl  result  in  bent  intercell 
connectors,  tracked  or  broken  filler 
caps,  cracks  in  the  cell  cover,  cells,  or 
filler  material  cradied  or  bent  supports, 
or  cracked  or  splintered  battery  covers. 

Commentera  suggested  Oiat  proposed 
S  7.46(a)(1)  be  r^sed  allowing  one 
cover  to  be  preconditioned  at  both  of  the 
prescribed  temperatures.  -13T(-25*C} 
and  122T  (50*C).  tai  order  to  relieve  the 
manufacturer  of  die  redxmdancy  and 
expense  of  conditioning  four  coven.  The 
failure  of  coven  which  would  be 
evaluated  under  this  test  procedure 
during  field  testing  have  demonstrated 
the  need  for  conditioning  coven  at ' 
temperatures  simulating  actual 
temperature  extremes  whidi  inight  be 
encoimtered  during  storage  or  non-use 


periods.  Two  samples  at  each 
conditioning  temperature  vrere  chosen 
as  a  representative  number  wfaidi  would 
ensure  reliability  of  the  test  results. 

Commenten  also  requested  definition 
of  an  acceptable  test  tenqierature  range, 
tiie  "dynamic  force  of  200  foot-pounds" 
and  "filler  material  located  between  the 
individual  cells."  In  response  to 
comments  received,  the  test  parametera 
have  been  more  clearly  defined.  The  test 
temperature  range  and  mairiwmffl 
impacting  sorface  area  of  the  test  weight 
cue  specified  by  the  final  rule. 
Additionally,  the  support  blocks  for 
battery  coven,  when  used,  are  allowed 
to  contact  partitions  as  well  n  filler 
material  in  the  battery  assembly. 

Deflection  Temperature  Test 

This  section  outlines  the  test 
procedures  for  determining  the 
deflection  temperature  for  nomnetallic 
material  used  fat  battery  boxes  and 
coven.  In  this  test,  two  samples  an  pre- 
conditioned, then  their  deflntion  under 
a  given  load  is  recorded  as  tiie  test 
temperature  is  increased  at  a  uniform 
rate.  The  deflection  of  the  saiiq>les 
resulting  from  heating  nrast  be  less  than 
.010  inch  at  a  temperature  of  180  *P  (82 
•C). 

Commentera  requested  that  MSHA 
use  an  ASTM  testhag  procedure,  if  one 
exists,  rather  than  creating  a  new  test 
writeup.  MSHA  has  devrioped  the  test 
procedure  in  the  final  rale  ^ 
incorporating  appro|niate  ASTM  testing 
procedures.  In  tiiis  way,  several  ASTM 
procedures  are  not  required  to  be 
referenced  for  size  of  sample, 
preconditioning,  test  procedures  and 
instrumentation  accuracy.  The  results  of 
the  deflection  temperature  test  are 
important  to  proper  evaluation  of  the 
nomnetallic  material  since  performance 
of  the  material  at  die  elevated 
temperatures  could  nullify  die  results 
obtained  in  the  impact  test  This  test 
ensures  that  a  certain  level  at  rigidity  is 
inherent  in  the  material. 

Commenten  questioned  the  allowable 
time  interval  between  conditioning  and 
immening  the  sample  hi  the  heat 
transfer  meditun  as  required  in 
1 7.47(a)(2)  and  suggested  diat  "Yoom 
temperature"  be  further  defined  The 
time  interval  betwem  conditioning  and 
immenion  does  not  affect  the  test 
results  and.  therefore,  is  not  defined  in 
the  final  rule.  However,  the  final  rule 
does  specify  a  test  temperature  range  of 
65  T-eo  'F  (18.3  'C-ZH.?  'C)  to  replace 
"room  temperature." 

In  response  to  comments  received,  the 
accuracy  of  the  deflaction  measuring 
device  has  been  defined.  The  initial 
holding  period  has  been  corrected  to 
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allow  compeii^ation  for  creep  due  to 
loading. 

Acid  Resistapse  Test 

This  sectioalsets  forth  die  procedures 
for  detenniniii^  Uie  acid  reuatant 
qualities  qf  tha  insulated  surfaces  of  the 
battery  box  and  cover.  Under  i  7.48  a 
representative  sample  is  to  be  covered 
with  a  8ulfurit|acid  solution  for  7  days 
to  ensure  the  f^sulation  does  not  exhibit 
any  blistering,  jdiscoioralion.  cracking. 
sweHii^  lad^ess.  rubberiness.  or  loss 
of  bond.         I ; 

Commentera  requested  that  a  Vt' 
thickness  of  i^^terial  be  used  instead  of 
a  repreaentatNa  sample.  Since  the 
thickness  of  t^  battery  box  and  cover 
can  vary,  the  (j^ggested  V*  inch 
dimension  is  a)i  arbitrary  value.  The 
thickness  of  the  insulation  is  the  critical 
element  to  be!  tested.  With  this  in  mind, 
the  test  procedures  have  been  reworded 
in  the  final  rult  to  require  the  insulation 
thickness  to  ba  representative  of  that 
used  on  the  battery  box  and  cover.  In 
addition,  certain  editorial  diaqges  were 
made  in  {  7.4aia)  (1)  and  {2)  to  clarify 
the  intent  of  tne  provisions. 

One  commaat  received  recommended 
that  the  size  Ql  the  sample  be  specified 
by  a  square  ia^  area  dimension.  The 
sample  size  was  maintained  as 
proposed  to  ensure  a  minimum  size  and 
configuration  lof  the  sample  to  address 
variations  of  tl^e  product  due  to  the 
manufacturingiprooeaa. 

Appmval  Ma)iiiiing 

This  sectioB  requires  a  legible  and 
permanent  approval  plate,  with  the 
assigned  MSHA  approval  number 
inscribed  on  it,  to  be  securely  attached 
to  each  battery  box.  This  allows 
identificationjof  approved  battery 
assemblies  ini  ^e  mines. 

Post- Approve^  Product  Audit 

This  sectio^  requires  an  approval 
holder  to  maUi  i  an  approved  battery 
assembly  avaji  able  for  audit  at  a 
mutually  agrdaable  site  and  time.  The 
approval  holdar  may  be  required  to 
provide,  at  no  cost  to  MSHA.  an 
approved  battery  assembly  no  more 
than  once  a  y^r.  except  for  cause. 
However.  MSHA  can  obtain  j^attery 
assemblies  foM  audit  from  the  approval- 
holder  or  oth^t  sources  such  as  mine 
suppliers  or  djiltributors  at  any  time  at 
MSHA  expen^je. 

Approval  Ch^Jist 

This  sectioB 'requires  the  approval 
holder  to  provide,  with  each  approved 
battery  assenjily,  a  description  of  what 
is  necessary  tp  maintain  it  n  approved 
condition.  Tlila  description  can  be  a  list 
of  items  to  be  checked  by  the  user  and 
must  accompa  ny  every  approved 


battery  bearing  an  M^jHA  approval 
plate. 

Ateiv  Technology 

Section  7.52  allows  approval  of 
battery  assemblies  that  incorporate 
technology  for  which  die  specific 
requirements  of  Subpart  C  are  not 
appropriate,  if  MSHA  detennines  that 
the  battery  assembly  is  as  safie  as  those 
which  meet  the  requirements  of  the 
subpart  This  applies  to  new  techndogy 
was  well  as  to  new  applications  of 
existing  technology.  To  implement  this 
provision.  MSHA  will  prescritie 
appropriate  technical  requirements  and 
test  procedures  when  such  an  approval 
is  sou^t 

IV.  DfafUug  hiiouiiatiun 

The  principal  persons  responsible  for 
preparing  this  flnal  rule  are:  Robert  E. 
Marshall.  OfBce  of  Technical  Support. 
MSHA.  and  Linda  B.  Fort.  Office  of  die 
Solicitor,  Department  of  Labor. 

V.  ExoGuliva  Onier  122n  and 
Rugnlalmy  PtexibaHy  Act 

In  accordance  with  E.0. 12291,  MSHA 
has  prepared  an  analysis  to  identify 
potential  costs  and  benefits  associated 
with  Part  7.  This  analysis  has  formed  the 
basis  for  the  Regulatory  Flexibility 
Analysis  required  by  the  Regulatory 
Flexibility  Act.  In  this  analysis,  MSHA 
has  detennined  that  the  final  rule  will 
not  result  in  major  cost  increases  nor 
have  an  incremental  ^ect  of  $100 
million  or  more  on  the  economy. 
Therefore,  the  rule  is  not  within  the 
criteria  for  a  major  rule  and  a 
Regulatory  Impact  Analysis  is  not 
required. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  evaluate  and 
include,  wherever  possible,  compliance 
alternatives  that  minimize  any  adverse 
impact  on  small  businesses  when 
developing  regulatory  proposals.  This 
flnal  rule  does  not  signiflcandy  alter  the 
existing  technical  requirements  for  any 
of  the  products. 

The  final  rule  increases  private-sector 
involvement  in  the  approval  of  mining 
equipment.  For  the  first  time,  in  lieu  of 
testing  only  by  MSHA.  the 
manufacturers  or  independent 
laboratories  will  test  certain  mining 
equipment.  The  Agency  anticipates  that 
this  new  procediu'e  will  reduce  duplicate 
testing  of  products  in  some  cases  and 
eliminate  associated  costs  and  potential 
delays  in  equipment  approvals.  In 
addition,  the  procedure  is  expected  to 
enhance  the  safety  of  miners  through  the 
more  rapid  introduction  of  technologicai 
advances  in  mining  products. 

An  option  has  been  introduced  in 
battery  assemblies  which  allows  for  a 
reduction  in  thickness  for  covers  of 


small  batteries.  This  may  reduce  costs 
for  some  small  manufacturers.  Any 
necessary  testing  of  products  required 
by  MSHA  either  is  not  substantially 
different  from  that  currently  undertaken 
or  it  does  not  impose  significant  costs 
compared  to  the  sales  vahie  of  the 
product.  Furthermore,  the  tests  are 
performance-oriented  so  that 
manufacturers  can  choose  the  most  cost 
elective  option.  The  application 
procedures,  quality  assurance  program 
and  annual  audit  do  not  impose 
significant  costs.  Part  7  greatly  clarifies 
the  standards  which  must  be  met  by 
industry  for  an>roval  of  these  products 
and  makes  the  approval  process  more 
efncient,  thereby  reducing  costs  for 
large  as  well  as  small  business. 

The  estimated  total  costs  for  Pert  7 
are  specifically  related  to  the  subparts 
for  which  revised  or  new  technical 
specifications  are  being  finalized. 
Estimates,  therefore,  have  been 
developed  only  for  those  subparts. 
Estimated  costs  for  additional  products 
will  be  analyzed  as  the  subparts  are 
proposed. 

The  total  annual  incremental  costs  for 
Subpart  a  Brattice  Qodi  and 
Ventilation  Tubing,  will  range  from  a 
savings  of  $7/m  to  $13,291.  The  current 
annual  cost  fw  testing  and  acceptance  is 
estimated  to  be  $8aj46  baaed  on  the  fee 
schedule  under  30  CFR  Part  5.  Hie 
annual  cost  of  the  program  under  the 
final  rule  will  t>e  a  range  of  $50,455  to 
$56,735. 

The  total  annual  incremental  cost  for 
Subpart  C  Battery  Assemblies,  has  been 
revised  since  the  preliminary  analysis. 
The  initial  analysis  was  based  upon 
draft  fee  schedules  that  were 
subsequently  revised  in  the  final  rule  for 
30  CFR  Part  5.  in  addition,  the  initial 
analysis  was  based  upon  a  maximum 
application  fee.  The  revised  analysis 
was  based  upon  an  average  fee.  As  a 
result  of  these  changes,  MSHA  now 
estimates  the  annual  incremental  costs 
to  battery-assembly  manufacturers  to  be 
$3,000-$4,000.  The  total  annual  cost  of 
the  current  program  is  estimated  to  be 
$812,375.  The  program  under  the  final 
rule  is  estimated  to  range  in  cost  from 
$815,647  to  $816,577,  also  based  on  the 
fee  schedule  in  Part  5.  The  revised 
application  fee  will  be  considerably  less 
under  Part  7  than  it  would  be  under  the 
current  regulation. 

The  total  annual  incremental  costs  for 
Part  7,  Subparts  B  and  C  are  estimated 
to  range  from  a  savings  of  $2,809  to 
$10,019.  The  aggregated  annual  costs  for 
the  current  programs  for  these  products 
is  estimated  to  be  $876,121.  whereas  the 
total  aimual  costs  of  the  program  under 
the  final  rule  for  these  products  is 
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estimated  to  be  a  range  of  $866,102  to 
$873,312. 

VI.  Paperwoik  Reduction  Act 

This  final  rule  contains  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq. 

Under  the  final  rule,  SS  7.3,  7.23  and 
7.43  require  applicants  seeking  product 
approval  to  submit  an  application 
including  certiHcation  of  compliance 
with  the  technical  requirements.  For 
brattice  cloth  and  ventilation  tubing. 
MSHA  estimates  there  will  be  77 
applications  a  year,  each  requiring  30 
minutes  to  prepare.  At  an  estimated  cost 
of  $31  per  hour,  77  applications  will 
require  38.5  hours  and  cost  $1,194.  In 
addition,  MSHA  estimates  an 
application  fee  for  brattice  cloth  and 
ventilation  tubing  of  $310  each  totaling 
$23,870  for  77  applications.  For  battery 
assemblies,  MSHA  estimates  36 
applications  a  year  and  1.25  hours  to 
prepare  at  an  hourly  cost  of  $31  per  hour 
for  a  total  of  45  hours  and  $1,395.  MSHA 
further  estimates  a  fee  of  $44  each  for  4 
applications,  $262  eadi  for  18 
applications,  and  $174  each  for  14 
applications  for  a  total  fee  of  $7,328  for 
all  battery  assembly  applications. 

Under  the  final  rule.  §S  7.4(a). 
7.27(a)(8).  7.28(a)(7).  7.46(a)(3).  7.47(a)(8). 
and  7.48(a)(3)  require  records  of  test 
results  and  procedures  which  must  be 
retained  for  three  years.  Standard 
testing  protocols  used  by  the  scientific 
community  include  the  keeping  of 
records  of  product  testing.  Therefore, 
MSHA  estimates  there  will  be  no 
additional  cost  for  applicants  to 
maintain  these  records. 

Section  7.7(d)  requires  applicants  to 
report  to  MSHA  any  knowledge  of  a 
product  distributed  with  critical 
characteristics  not  in  accordance  with 
die  approval  specifications.  MSHA 
estimates  that  based  on  a  worst-case     { 
analysis,  each  of  57  approval-holders  of 
brattice  cloth  and  ventilatiqp  tubing 
may  need  to  make  a  report  once  a  year, 
and  that  each  report  may  require  15 
minutes  to  call  or  write  a  letter,  totaling 
about  14.25  hours.  At  $31  an  hour,  the 
cost  for  all  reports  will  be  about  $442  a 
year.  For  battery  assemblies,  it  is 
estimated  that  based  on  a  worst-case 
analysis,  each  of  15  approval-holders 
will  make  one  or  two  reports  a  year  for 
an  average  of  1.5  reports,  and  that  each 
report  would  require  IS  minutes,  for  a 
total  of  5.6  hours.  At  $31  an  hour,  the 
cost  for  reports  on  battery  assemblies 
will  be  $174  a  year. 

Under  die  final  rule,  i  7.6(c)  requires 
applicants  to  maintain  records  on  the 
cdstribution  of  each  unit  with  an 
approval  marking.  This  provision  does 


not  specify  the  type  of  record  and 
MSHA  believes  applicants  will  use 
existing  sales  records  systems  to 
comply.  Therefore,  MSHA  has  assigned 
no  cost  to  this  requirement 

Section  7.51  of  the  final  rule  requires 
the  applicant  to  include  an  approval 
checklist  with  each  battery  assembly 
sold.  MSHA  estimates  that  it  will 
require  two  hours  to  develop  the 
checklist.  At  $31  an  hour,  the  onetime 
cost  will  be  two  hours  or  $62  for  each  of 
15  applicants  or  a  total  of  30  hours  and 
$930.  MSHA  estimates  that  the  time 
required  to  insert  a  copy  of  the  checklist 
in  each  battery  sold  is  insignificant 
relative  to  the  time  involved  in 
developing  the  checklist  since  it  only 
takes  a  few  seconds  and  there  are  only 
about  1000  battery  assemblies  sold 
annually  industry-wide. 

In  accordance  with  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980 
(Title  44  U.S.C.  Chapter  35),  the 
collection  of  information  requirements 
contained  in  the  final  rule  have  been 
-  approved  by  0MB  under  control  number 
1219-«100. 

List  of  Subjects  in  30  CFR  Part  7 

Mine  safety  and  health.  Underground 
mining.  ^ 

Date:  June  14. 1968. 

David  CO'Nsd. 

Deputy  Assistant  Secretary  for  Mine  Safety 
andHealth. 

Titie  30  is  hereby  amended  as  follows: 
PART  18-(AMENDE0] 

1.  The  authority  citation  for  Part  18 
continues  to  read  as  follows: 

Authority:  3d  U.S.C.  957, 981. 

2.  Amend  §  18.44  by  adding  a  new 
paragraph  (1)  to  read  as  follows: 

918.44    [Amsndad] 

(1)  Battery-powered  equipment  shall 
use  battery  assemblies  accepted  or 
certified  under  this  part  or  approved 
under  Part  7  of  this  chapter. 

3.  Revise  S  18.44,  effective  August  22. 
1989,  to  read  as  follows: 

118.44    Non-Mrinsicallysafetottwy. 
oowiTd  amilnmant 

(a)  Battery-powered  equipment  shall 
use  battery  assemblies  approved  under 
Part  7  of  this  chapter,  or  battery 
assemblies  accepted  at  certified  under 
this  part  prior  to  August  22. 1989. 

(b)  Battery  box  covers  shall  be 
secured  in  a  closed  position. 

(c)  Each  wire  or  cable  leaving  a 
battery  box  on  storage  battery-operated 
equipment  shall  have  short-circuit 
protection  in  an  explosion-proof 
enclosure  located  as  close  as 


practicable  to  the  battery  terminals.  A 
short-circuit  protection  device  installed 
within  a  nearby  explosion-proof 
enclosure  will  be  acceptable.  In  no  case 
shall  the  exposed  portion  of  the  cable 
fi:om  the  battery  box  to  the  enclosure 
exceed  36  inches  in  length.  Each  wire  or 
cable  shall  be  protected  from  damage. 

9 18.63    IRwnoved  and  Reeervedl 

4.  Remove  §  18.63,  effective  August  22. 
1989,  and  reserve  S  18.63. 

5.  Add  a  new  Part  7  to  Subchapter  B, 
Chapter  I,  Title  30  of  the  Code  of  Federal 
Regulations  as  follows: 

Part  7— Testing  by  Applicant  or  Third 
Party 

8ut>part  A— Oenaral  Provisions 

7.1  Purpose  and  scope. 

7.2  Definitions. 

7.3  Application  procedures  and 
requirements. 

7.4  Product  testing, 

7.5  Issuance  of  approval 

7.6  Approval  marking  and  distribution 
record 

7.7  Quality  assurance. 

7 A    Poat-approval  product  audit 
7.9    Revocation. 


Subpart  P-OratUce  Cloth  and  Ventilation 
Tubing 

7.21  Purpose  and  effective  date. 

7.22  Definitions. 

7.23  ^plication  requirements. 

7.24  Technical  requirements. 

7.25  Critical  characteristics. 
7.28  Flame  test  apparatus. 

7.27  Test  for  flame  resistance  of  brattice 
cloth. 

7.28  Test  for  flame  resiatance  of  rigid 
ventilation  tubing. 

7.29  Approval  maridng. 

7.30  Post-approval  product  audit. 

7.31  New  technology. 


Subpart  C—OaMeryi 

7.41  Purpose  and  effective  date. 

7.42  Definitions. 

7.43  ^plication  requirements. 

7.44  Technical  requirements. 

7.45  Critical  characteristics. 

7.46  Impact  test 

7.47  Deflection  temperature  test 
7.40  Acid  resistance  test 

7.49  Approval  marking. 

7.50  Post-approval  product  audit 

7.51  Approval  clieddist 

7.52  New  technology. 
AutiMMity:  30  U.S.C  957. 

Suiipart  A— General 

9  7.1    Puipeee  and  scope. 

This  part  sets  out  requirements  for 
MSHA  approval  of  certain  equipment 
and  materials  for  use  in  underground 
mines  wdiose  product  testing  and 
evaluation  does  not  involve  subjective 
analysis.These  requirements  apply  to 
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products  listed  i^  the  subparts  foHowliig 
this  Sabpart  A.  mief  the  dales  specified 
in  itte  foDowingUobparts.  requests  far 
approral  of  prodiicts  shall  be  made  in 
accordance  withjtbis  Sabpart  A  and  tfie 
applicable  subpie^ 


ilefinitions  apply  in  this 


Dwlng 


87J 

The  follov 
part 

Applicant  aA  ^dividual  or 
organization  thai  manufactures  or 
contK^  the  aMieiBldy  of  a  product  and 
that  applies  to  l^SHA  for  apptoval  of 
that  product     i 

Approval  A  i^caiMBt  issued  hij 
MSHA  which  suites  diat  •  product  has 
met  the  require^leBts  of  this  part  and 
which  authorizQ^  an  approval  "writing 
identifying  the  #ioduct  as  approved. 

Authoried  o^^iany  official.  An 
individual  desisted  by  ap|dicant  who 
has  the  authorilU  to  bind  the  conqiany. 

CriticaJ  chanMenatic.  A  feature  of  a 
product  that  if  lipl  manafactured  as 
approved,  coulq  jiava  a,  direct  adverse 
effect  on  safety  jand  for  which  testing  or 
inspection  is  wa^iied  prior  to  shipment 
to  ensure  confDWty  with  ^  to«*nicnl 
requiresnnts  wiAar  which  the  approval 
was  issued. 

ExteatioD  of  approval  A  document 
issued  by  MSiiA  which  states  that  the 
change  to  a  piomict  previously 
approved  by  M$nA  under  this  part 
meets  the  requifnnents  of  this  part  and 
which  authoriiM  the  continued  use  of 
the  approvd  mj^dng  after  the 
appropriate  extension  number  has  been 
added.  « 

Poet-approvaiftrodmt  audiL 
Examination,  tenlng.  or  both,  by  MSHA 
of  approved  pr^aucts  selected  by  MSHA 
to  determine  wMther  those  products 
meet  the  applicable  technical 
requirements  aid  have  been 
manufactured  sa  approved. 

Technical  reakireiaeats.  lUs  design 
and  performanqe  requirements  for  a  ~ 
product  as  speiifled  in  a  subpart  df  diis 
part. 

Test  procediuts.  The  methods 
specified  in  asat>part  of  this  part  used 
to  determine  wither  a  product  meet  the 
performance  poikion  of  the  tedmical 
requirements. 


srj 


(a)  ApplicatHm.  Requests  for  an 
approval  or  ext^bsion  of  approval  shall 
be  sent  to:  U.S.  |0epartannt  of  Labor, 
Mine  Safety  an(|  Health  Administration. 
Approval  and  Certification  Center.  RR 
#  1,  Box  251.  bidustrial  Pnfc  Road. 
Triadelphia.  Vim  Viigfaiia  26069. 

(b)  FeeB.  Fee4  baleolated  fai 
accordance  wit|<  Part  5  of  this  title  shall 
be  sabmitted  in  accordance  «vi  A  f  5/Ml 


(c)  Original  cpprovaL  Each 
application  for  approval  of  a  product 
shall  indude — 

(1)  A  brief  desaription  of  Aeproduct: 

(2)  The  docunentation  specmed  in  the 
appropriate  subpart  of  this  part; 

(3)  The  name,  addiees,  and  telephone 
number  of  the  applicant's  representative 
responsible  for  answering  any  questions 
regarding  the  applicaticm; 

(4)  If  appropriate,  a  statement 
indicatbig  whether,  in  die  appUcant's 
opinion,  testing  is  required.  If  testag  is 
not  propoaed,  ttie  applicant  shall  expbhi 
the  reasons  for  not  testiag;  and 

(5)  If  appfopriate.  die  place  and  date 
for  product  testing. 

(a)  Sa6ss9iieiD<  t^jpnvaJofa  uadlar 
product.  Badi  antlication  for  a  product 
similar  to  one  Cor  which  the  andicant 
already  holds  an  approval  shall 
include— 

(1)  The  approval  number  for  the 
product  which  most  closely  resemUes 
the  new  one: 

[21  The  in£oanation  specified  in 
paragraph  (c)  of  this  section  for  the  new 
product  except  that  any  document 
which  is  die  same  as  one  listed  by 
MSHA  in  prior  approvals  need  not  be 
submitted,  but  shall  be  noted  in  the 
application: 

(3)  An  explanation  of  any  change  from 
the  existing  approval;  and 

(4)  A  statement  as  to  whedier.  in  the 
appUcanf  s  opinion,  the  change  requires 
product  testing.  If  testing  is  not 
proposed,  the  applicant  shall  explain  the 
reasons  fornot  testing. 

(e)  Extension  of  an  approval  Any 
change  in  the  approved  product  from  the 
documenlatiim  on  file  at  MSHA  diet 
affects  the  tecfanioal  requirsaients  of  diis 
part  shaU  be  submitted  to  MSHA  for 
approval  prior  to  implementiDg  the 
change.  Each  application  for  an 
extension  of  approval  ahaB  include — 

(1)  The  MSHA-assigned  approval 
number  for  the  product  for  which  the 
extension  is  sought: 

(2)  A  brief  description  of  the  proposed 
change  to  the  previously  aiq>roved 
product 

(3)  Drawings  and  specifications  which 
show  the  change  in  detail: 

(4)  A  statement  as  to  whether,  in  the 
applicant's  opinion,  the  change  requires 
product  testing.  If  testing  is  not 
proposed,  the  applicant  shall  explain  the 
reasons  for  not  testing; 

(5)  The  place  (uid  date  for  product 
testing,  if  testing  will  be  conducted:  and 

(6)  Inie  name,  address,  and  teleiriione 
number  of  die  applicant's  representative 
responsible  for  answering  any  questions 
regarding  die  application. 

(f)  Certification  statement.  (1)  Each 
apfrficatim  for  oii^nal  approval, 
subsequent  approval,  or  extension  of 


approval  of  a  product  shaU  include  a 
certification  by  the  applicant  that  the 
product  meets  the  design  portion  of  the 
technical  requirements,  as  specified  in 
the  appropriate  subpart  and  that  the 
apphcant  will  perform  the  quality 
assurance  functions  specified  in  §  7.7. 
For  a  subsequent  approval  or  extension 
of  am>roval,  die  applicant  diall  also 
certify  that  the  proposed  change  cited  in 
the  application  is  die  only  change  that 
afiiects  the  technical  requirements. 

(2)  After  completion  of  the  required 
product  testing,  the  ai^licant  shall 
certify  that  die  product  has  been  tested 
and  meets  the  performance  portion  of 
the  technical  requirements,  as  specified 
in  the  appropriate  subpart 

(3)  All  certification  statements  shall 
be  signed  by  an  authorized  company 
official 

(Approved  by  the  Office  ofMutagement  and 
Budget  under  control  number  1219-0100} 


§7.4 

(a)  All  products  submitted  for 
approval  under  dds  part  shall  be  tested 
using  die  test  procedures  specified  in  the 
appropriate  subpart  unless  MSHA 
determines,  optm  review  of  the 
documentation  submitted,  that  testing  is 
not  required.  Applicants  shall  maintain 
records  of  test  results  and  procedures 
for  diree  years. 

(b)  Unless  odierwise  specified  in  the 
subpart  test  instruments  shall  be 
calibrated  at  least  as  frequentfy  as,  and 
according  to.  the  instrument 
manufacturer's  specifications,  using 
calibration  standsrds  traceable  to  those 
set  by  the  National  Bureau  of  Standards, 
U.S.  Dqiartment  ot  Commerce  or  other 
nationalfy  recoginzed  standards  and 
accurate  to  at  lease  one  significant 
figure  beyond  die  desired  accuracy. 

(c)  When  MSHA  elects  to  observe 
product  testing,  the  applicant  shall 
permit  an  MSHA  official  to  be  present  at 
a  mutually  agreeable  date,  time,  and 
place. 

(d)  MSHA  will  accept  product  testing 
conducted  outside  the  United  States 
whore  such  acceptance  is  specifically 
required  by  international  a^eement 

(Approved  by  tiw  Office  of  Management  and 
Budget  nnder  control  muaber  1219-0100) 


S7.5   iasusnca  at appfovai, 

(a)  An  applicant  shall  not  advertise  or 
otherwise  represent  a  product  as 
approved  tmtil  MSHA  has  issued  the 
applicant  an  approval. 

(b)  MSHA  will  issue  an  approval  or  a 
notice  of  the  reasons  for  denying 
approval  after  reviewing  the  application, 
and  the  results  of  product  testir^,  when 
applicable.  An  approval  will  identify  the 
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documents  upon  which  the  approval  is 
based. 

§  7.6    Approval  mMUng  and  (Sstribution 


(a)  Each  approved  product  shall  have 
an  approval  marking,  as  specified  in  the 
appropriate  subpart  of  this  part. 

(b)  For  an  extension  of  approval,  the 
extension  number  shall  be  added  to  the 
original  approval  number  on  the 
approval  marking. 

(c)  Applicants  shall  maintain  records 
of  the  initial  sate  of  each  unit  having  an 
approval  marking.  The  record  retention 
period  shall  be  at  least  the  expected 
shelf  life  and  service  life  of  the  product 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1219-0100) 


§7.7   QuaMyi 

Applicants  granted  an  approval  or  an  . 
extension  of  approval  under  this  part 
shall— 

(a)  Inspect  or  test,  or  both,  the  critical 
characteristics  in  accordance  with  the 
appropriate  subpart  of  this  part: 

(b)  Unless  otherwise  spedfied  in  the 
subparts,  calibrate  instnunents  used  for 
the  inspection  and  testing  of  critical 
characteristics  at  least  as  frequently  as, 
and  according  to,  the  instrument 
manufacturer's  specifications,  using 
calibration  standards  traceable  to  those 
set  by  the  National  Bureau  of  Standards, 
U.S.  Department  of  Commerce  or  other 
nationally  recognized  standards  and  use 
instruments  accurate  to  at  least  one 
significant  figure  beyond  the  desired 
accuracy. 

(c)  Control  production  documentation 
so  that  the  product  is  manufactured  as 
approved: 

(d)  Immediately  report  to  the  MSHA 
Approval  and  Certification  Center,  any 
knowledge  of  a  product  distributed  with 
critical  characteristics  not  in  accordance 
with  the  approval  specifications. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  nymber  IZliMnoO] 

S7J    Pot-approval  product  audit        ' 

(a)  Approved  products  shall  be       t 
subject  to  periodic  audits  by  MSHA  fbr 
the  purpose  of  determining  conformity 
with  the  technical  requirements  upon 
which  the  approval  was  based.  Any 
approved  product  which  is  to  be  audited 
shall  be  selected  by  MSHA  and  be 
representative  of  those  distributed  for 
use  in  mines.  The  approval-holder  may 
obtain  any  final  report  resulting  from 
such  audit 

(b)  No  more  than  once  a  year  except 
for  cause,  the  approval-holder,  at 
MSHA's  request  shall  make  an 
approved  product  available  at  no  cost  to 
MSHA  for  an  audit  to  be  conducted  at  a 
mutually  agreeable  site  and  time.  The 


approval-holder  may  observe  any  tests 
conducted  during  this  audit 

(c)  An  approved  product  shall  be 
subject  to  audit  for  cause  at  any  time 
MSHA  believes  that  it  is  not  in 
compliance  with  the  technical 
requirements  upon  which  the  approval 
was  based. 

§7J   BavocaMon. 

(a)  MSHA  may  revoke  for  cause  an 
approval  issued  under  this  part  if  the 
product 

(1)  Fails  to  meet  the  applicable 
technical  requirements;  or 

(2)  Creates  a  hazard  when  used  in  a 
mine. 

(b)  Prior  to  revoking  an  approval,  the 
approval-holder  shall  be  informed  in 
writing  of  MSHA's  intention  to  revoke 
approval?  The  notice  shall: 

(1)  Explain  the  specific  reasons  for  the 
proposed  revocation;  and 

(2)  Provide  the  approval-holder  an 
opportunity  to  demonstrate  or  achieve 
compliance  with  the  product  approval 
requirements. 

(c)  Upon  request  the  approval-holder 
shall  be  afforded  an  opportunity  for  a 
hearing. 

(d)  If  a  product  poses  an  imminent 
hazard  to  the  safety  or  health  of  miners, 
the  approval  may  be  immediately 
suspended  without  a  written  notice  of 
the  agency's  intention  to  revoke.  The 
suspension  may  continue  until  the 
revocation  proceedings  are  completed. 

SubfMrt  B— Brattice  Cloth  and 
Ventilation  Tubing 


§7.21 

This  subpart  establishes  the  specific 
requirements  for  approval  of  brattice 
cloth  and  ventilation  tubing.  It  is 
effective  August  22, 198a  Applications 
for  approval  or  extension  of  approval 
submitted  after  August  22. 1989,  shall 
meet  the  requirements  of  this  part. 


§7.22 

The  following  definitions  apply  in  this 
subpart: 

Brattice  cloth.  A  ciulain  of  jute, 
plastic,  or  similar  material  used  to 
control  or  direct  ventilating  air. 

Denier.  A  unit  of  yam  size  indicating 
the  fineness  of  fiber  of  material  based 
on  the  number  of  grams  in  a  length  of 
9,000  meters. 

Film.  A  sheet  of  flexible  material 
applied  to  a  scrim  by  pressure, 
temperature,  adhesion,  or  other  method. 

Scrim.  A  substrate  material  of  plastic 
or  fabric  laminated  between  or  coated 
with  a  film. 

Ventilation  tubing.  Rigid  or  flexible 
'  tubing  used  to  convey  ventilating  air. 


§7.23   AppHoalion  raQulroiiMnla. 

(a)  Brattice  cloth.  A  single  application 
may  address  two  or  more  products  if  the 
products  differ  only  in:  wei^t  of  the 
finished  product  weij^t  or  weave  of  the 
same  fabric  or  scrim:  or  thickness  or 
layers  of  the  same  film.  Applications  . 
shall  include  the  following  information: 

(1)  Trade  name. 

(2)  Product  designations  (for  example, 
style  and  code  number). 

(3)  Color. 

(4)  Type  of  brattice  (for  example, 
plastic  or  jute). 

(5)  Weight  of  finished  product 

(6)  Film:  type,  weight  thickness, 
supplier,  supplier's  stock  nunber  or 
designation,  and  percent  of  finished 
product  by  weight 

(7)  Scrim:  TVpa>  denier,  weight 
weave,  the  supplier,  supplier's  stock 
number  or  designation,  and  percent  of 
finished  product  by  weight 

(8)  Adhesive:  type,  supplier,  supplier's 
stock  number  or  designation,  and 
percent  of  finished  product  by  weight 

(b)  Flexible  ventilation  tubing. 
Applications  shall  include  the  product 
description  information  in  paragraph  (a) 
of  this  section  and  list  the  type  of 
supporting  structure,  if  applicable; 
inside  diameters;  and  configurations. 

(c)  Rigid  ventilation  tubing.  A  single 
application  may  address  two  or  more 
t>roducts  if  the  products  differ  only  in 
diameters,  lengths.,configuration.  or 
average  wall  ^clmess.  Applications 
shall  include  the  following  information: 

(1)  Trade  name. 

(2)  Product  designations  (for  example, 
style  and  code  niunbers). 

(3)  Color. 

(4)  Type  of  ventilation  tubing  (for 
example,  fiboglass.  plastic,  or 
polyethylene). 

(5)  Inside  diameter,  configuration,  and 
average  wall  thickness. 

(6)  Suspension  system  (for  example, 
metal  hooks). 

(7)  Base  material:  type,  supplier,  the 
supplier's  stock  number,  and  percent  of 
finished  product  by  weight 

(8)  Resin:  type,  supplier,  the  supplier's 
stodc  number,  and  percent  of  finished 
product  by  weight 

(9)  Flame  retardant  if  added  during 
manufacturing:  type,  supplier,  the 
supplier's  stock  number,  and  percent  of 
finished  product  by  weight 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1219-0100) 

§  7.24   Technical  re^uirenianta. 

(a)  Brattice  cloth  shall  beilame 
resistant  when  tested  in  accordance 
with  the  flame  resistance  test  in  {  7.27. 

(b)  Flexible  ventilation  tubing  shall  be 
manufactured  using  an  MSHA-approved 


[g 
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brattiGe  do^L  If  a  tupportiiig  structure  is 
used,  it  sM|  be  metal  or  otiier 
noncombu^iiUe  material  w^ich  will  not 
ignite,  bunL  siqiport  combustion  or 
release  fla*imable  vapors  when 
subjected  Id  fire  or  heist 

(c)  Rigid  Ijentilation  tubing  shall  be 
flame  resislliit  when  tested  in 
accordance  (with  the  flame  resistance 
test  in  |7^ 

S7^   CrMlB^elMraclsrislics. 

A  sampl^jpf  each  batch  or  lot  of 
brattice  doin  and  ventilatibn  tubtaig 
shall  be  flsnie  tested  or  a  sample  of  each 
batdi  or  loi  jof  the  materials  that 
contribute  tp  the  flame-resistance 
characteristic  shall  be  inspected  or 
tested  to  easure  that  the  &iished 
product  will  meet  the  flame-resistance 
test. 


andcen 
along  its  lei 
suspended 
(c)  A  ta] 


97.26 

The  principal  parts  of  the  apparatus 
used  to  test  lor  flame-resistance  of 
brattice  clqtp  and  ventilation  tubing 
shall  be  cotistructed  as  follows: 

(a)  A  le-gauge  stainless  steel  gallery 
lined  on  the  top,  bottom  and  both  sides 
with  Vi  inch  thick  Marinite  or  equivalent 
insulating  i^terial  yielding  inside 
dimensions  approximately  58  inches 
long,  41  indies  high,  and  30  inches  wide; 

(b)  TWo  H-inch  ^ameter  steel  J  hooks 
I  and  a  ^e-inch  diameter  steel  rod  to 

support  the  sample  located 
approximaiaiy  2^e-inches  from  the 
front  and  bflck  ends  of  the  test  gallery. 
iV^-inches  f^m  the  ceiling  insulation 

'  located  in  the  gallery 
'  .  Samples  shall  be 

I  {Heclude  folds  or  wrinkles; 
1 16-gauge  stainless  steel 
duct  sectioh,' tapering  from  a  cross 
sectionat  aj^a  measuring  2  feet  7  inches 
wide  by  3  fjBiet  6  inches  high  at  the  test 
gallery  to  ai  <at)ss-sectional  area  1  foot  6 
inches  squite  over  a  length  of  3  feet 
The  tapered:  duct  section  must  be  tij^tly 
connected  ta  the  test  gallery; 

(d)  A  16-^uge  staimess  steel  fan 
housing,  ccMsisting  of  a  1  foot  6  inches 
square  secfibn  6  inches  long  followed  by 
a  10  inch  lojng  section  which  tapers  from 
1  foot  16  in(:pes  square  to  12  inches 
diameter  rbtod  and  conchiding  with  a 
12  inch  diatneter  round  collar  3  inches 
long.  A  variable  speed  fan  capable  of 
produdng  aa  air  velocity  of  125  ft/min. 
in  the  test  gallery  must  be  seclired  in  the 
fan  housii^.[The  fan  housing  must  be 
tightly  c<mi|^ted  to  the  tapered  duct 
section; 

(e)  A  me^ane-fueled  impinged  )et 
burner  ignittig  source,  meastuing  12 
inches  long  ^m  the  threaded  ends  of 
the  first  and  last  jets  and  4  inches  wide 
with  12  impinged  jets,  approximately 
1%-inches  #ng  and  spaced  alternately 


along  the  length  of  the  burner  tube.  The 
bumar-jets  must  be  canted  so  that  they 
point  toward  each  other  in  pairs  and  dhe 
flame  from  these  pairs  impinge  upon 
each  other. 


|7J7  Teal  for  flame 


OIBfalBOe 


(a)  Test  procedurea.  (1)  Prepare  6 
samirfes  of  brattice  cloth  40  inches  wide 
by  48  inches  long. 

(2)  Prior  to  testing,  condition  each 
sample  for  a  minifnyin  of  24  hours  at  a 
tenqMrature  of  7Q±10  T  (21±54i  *C) 
and  a  relative  humidity  of  55±10%. 

(3)  For  eadi  test  suspend  the  sample 
in  the  gallery  by  wrapping  the  brattice 
cloth  around  the  rod  and  clamping  each 
end  and  the  center.  The  brattice  dotfi 
must  hang  4  inches  from  the  gaUeiy 
floor. 

(4)  Use  a  front  exhaust  system  to 
remove  smoke  escaping  from  the  gallery. 
The  exhaust  system  must  remain  on 
during  all  testing,  but  not  affect  the  air 
flow  in  the  gallery. 

(5)  Set  the  methane-fueled  impinged 
jet  burner  to  yield  a  flame  height  of  12 
inches  as  measured  at  the  outermost  tip 
of  the  flame. 

(6)  Apply  the  burner  to  the  front  lower 
edge  of  the  brattice  cloth  and  keep  it  in 
contact  with  the  material  for  25  seconds 
or  until  1  foot  of  material,  measured 
horizontally,  is  consumed,  whichever 
occurs  first  If  the  material  shrinks 
during  application  of  the  burner  flame, 
move  the  burner  flame  to  maintain 
contact  with  1  foot  of  the  material.  If 
melting  material  might  clog  the  burner 
orifices,  rotate  the  burner  slightiy  during 
application  of  the  flame. 

(7)  Test  3  samples  in  still  air  and  3 
samples  with  an  average  of  125  ft/min. 
of  air  flowiflg  past  the  sample. 

(8)  Record  the  propagation  length  and 
duration  of  burning  for  each  of  the  6 
samples.  The  duration  of  burning  is  the 
total  burning  time  of  the  specimen 
during  the  flame  test  This  includes  the 
bum  time  of  any  material  that  falls  on 
the  floor  of  the  test  gallery  during  the 
igniting  period.  However,  the  suspended 
specimen  is  considered  burning  only 
after  the  burner  is  removed.  Should  the 
burning  tiine  of  a  suspended  specimen 
and  a  q)ecimen  on  the  floor  coincide, 
count  the  coinciding  burning  time  only 
once. 

(9)  Calculate  the  average  duration  of 
burning  for  the  first  3  samples  (still  air) 
and  the  second  3  samples  (125  ft./min. 
air  flow). 

(b)  Acceptable  performance.  The 
brattice  cloth  shall  meet  eadi  of  the 
following  criteria: 

(1)  Flame  propagation  of  less  than  4 
feet  in  each  of  the  six  tests. 


(^  An  average  duration  of  burning  of 
less  than  1  minute  in  both  groups  of 
three  tests. 

(3)  A  duration  of  burning  not 
exceeding  two  minutes  in  eadh  of  the  six 
tests. 

(Approved  by  the  Office  of  Management  and 
Buti^  under  control  number  1219-0100) 


s  7.26   Taat  for  flame  rsalstanoe  of  rigid 
vOTneBiion  luueiy. 

(a)  Test  procedures.  (1)  Prepare  6 
sanq)les  of  ventilation  tubing  48  inches 
in  length  with  aU  flared  or  thickened 
ends  removed.  Any  sample  with  a  cross- 
sectional  dimension  greater  than  24 
inches  must  be  tested  in  a  24-inch  size. 

(2)  For  each  test  suspend  the  sample 
in  the  center  of  the  gallery  by  running  a 
wire  through  the  48-inch  length  of 
tubing. 

(3)  Use  a  front  exhaust  system  to 
remove  smoke  escaping  from  the  gallery. 
The  exhaust  system  must  remain  on 
during  all  testing  but  not  affect  the  air 
flow  in  the  gallery. 

(4)  Set  the  methane-fueled  impinged 
jet  burner  to  yield  a  flame  height  of  12 
inches  as  measured  at  the  outermost  tip 
of  the  flame. 

(5)  Apply  the  burner  to  the  front  lower 
edge  of  the  tubing  so  that  two-thirds  of 
the  burner  is  under  the  tubing  and  the 
remaining  third  is  exposed  to  allow  the 
flames  to  curl  onto  the  inside  of  the 
tubing.  Keep  the  burner  in  contact  with 
the  material  for  60  seconds.  If  melting 
material  might  clog  the  burner  orifices, 
rotate  the  burner  slightiy  during 
appUcation  of  the  flame. 

(6)  Test  3  samples  jn  still  air  and  3 
samples  with  an  average  of  125  ft/min. 
of  air  flowing  past  the  sample. 

(7)  Record  the  propagation  length  and 
duration  of  burning  for  each  of  the  6 
samples.  The  duration  of  bum  is  the 
total  burning  time  of  the  specimen 
during  the  flame  test.  This  includes  the 
burning  time  of  any  material  that  falls 
on  the  floor  of  the  test  gallery  during  the 
igniting  period.  However,  the  suspended 
specimen  is  considered  burning  only 
after  the  burner  is  removed.  Should  the 
burning  time  of  a  suspended  specimen 
and  a  specimen  on  the  floor  coincide, 
count  the  coinciding  bum  time  only 
once. 

(8)  Calculate  the  average  duration  of 
burning  for  the  first  3  samples  (still  air) 
and  the  second  3  samples  (125  ft./min. 
air  flow). 

(b)  Acceptable  performance.  The 
ventilation  tubing  shall  meet  each  of  the 
following  criteria: 

(1)  Flame  propagation  of  less  than  4 
feet  in  each  of  the  6  tests. 
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(2]  An  average  duration  of  burning  of 
less  than  1  minute  in  both  groups  of  3 
tests. 

(3)  A  duratioa  of  burning  not 
exceeding  2  minutes  in  each  of  the  6 
tests. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1219-0100) 

§7^    Approval  marking. 

(a)  Approved  brattice  cloth  shall  be 
legibly  and  permanently  marked  with 
the  assigned  M^IA  approval  number  at 
intervals  not  exceedmg  ten  feet,  ff  the 
natare  of  the  materia!  or  method  of 
processing  makes  such  marking 
impractical,  permanent  paint  or  ink  may 
be  used  to  mark  Ae  edge  with  an 
MSHA-assigBed  coler  code. 

(b)  Approved  ventilation  tabtng  shall 
be  legiUy  and  pemanentiy  marked  on 
each  section  with  the  assigned  MSHA 
approval  nun^cr. 

f  c)  An  qiproved  prodoct  shaB  be 
marketed  only  under  a  brand  or  trade 
name  that  has  been  ftimished  to  MSHA. 


iJM    Post-approfvalpradueti 

Upon  request  by  MSHA  bat  no  i 

than  once  •  year  except  for  cauae.  the 
approval-holder  shall  supply  to  MSHA 
at  no  cost  up  to  fifty  feet  of  each 
approved  design  of  brattice  cloth  and 
ventilation  tubing  Cor  aodiL 


§7.31 

MSHA  may  approve  brattice  doth 
and  voitUation  tubing  that  incorporates 
technology  for  which  the  requirements 
of  this  subpart  are  not  applicable,  if  the 
Agency  determines  that  the  product  is 
as  safe  as  those  which  meet  the 
requirements  of  this  subpart 

Subpart  C    Ottery  AaeerabHw 


S7.4t   Puppoaaandaffectivai 

This  subpart  establishes  die  specific 
requirements  for  MSHA  approval  of 
battery  assemblies  intended  for 
incorporatioo  in  approved  equipment  in 
underground  mines.  It  is  effective 
August  22, 1908.  Applications  for 
approval  or  extensions  of  approval 
submitted  after  August  22, 1989.  shall 
meet  the  requirements  of  this  part 

S7.42    Definitions. 

The  following  definitions  apply  in  this 
subpart: 

Battery  assembly.  A  unit  or  units 
consisting  of  cells  and  their  electrical 
connections,  assembled  in  a  battery  box 
or  boxes  with  covers. 

Battery  box.  The  exterior  sides, 
bottom,  and  connector  receptacle 
compartment  if  any,  of  a  battery 
assembly,  excluding  internal  partitioRS. 


S7.43 

M  An  a  wMca^M  far  apprewtf  fli  • 
battery  awembly  shall  conlain  suffirinnt 
infonnatiaa  te  docu—nt  canpiionce 
with  the  technical  requirements  of  «^ 
subpart  and  include  a  composite 
drawng  wftn  tiw  following  niformation: 

(1)  Overall  dimensions  of  the  battery 
assemUyv  bkIuBi^  tke  ■»»«■*»»■■■■■ 
dfstanoe  finm  the  undersidB  of  the  cover 
to  the  top  of  the  terminals  aad  caps. 

(2)  Ceaoposilioa  aad  tUdcnenes  of 
the  bettety  boK  and  cover. 

(^FiDvisian  faraecaring  eovera, 

(4)  DocmanlathiB  of  fhiaw  rf  sintcmca 
of  insula  tiag  nwtaials  and  cables. 

(5)  Numbar.  type,  and  ratiag  oi  the 
battery  csUs. 

W  Oia^am  at  baMery  conoactioas 
between  cells  and  between  battery 
boxes,  except  when  connections 
between  battery  boxes  ace  a  part  of  the 
machine's  elediic^  system. 

[7]  Total  weight  of  the  battery, 
cha^gied  and  ready  for  service. 

C8)  Documentation  of  materials  and 
configuratioas  foi  battery  cells,  intercell 
conncctorSk  filler  c^is,  and  battery  top: 

(I)  If  nonmetaUic  caver  designs  are 
used  with  cover  support  blocks:  ar 

(ii)  If  the  cover  comes  into  contact 
with  any  portion  of  the  cells,  caps,  filler 
material,  battery  top.  or  intevceU 
connectors  during  the  impact  test 
specified  by  §  7.46. 

(b)  AO  drawings  shall  be  titled,  dated, 
numbered,  and  include  the  latest 
revision  number. 

(Approved  by  the  Office  ef  ManagaaHot  and 
Budget  under  control  aumber  121(Mn0O) 

i  7.44   Tacanlcal  raquirsmenta. 

(a)(1)  Battery  boxes  and  covers 
constmcted  of  AISI 1010  hot  rolled  steel 
shall  have  the  foBowing  minimum 
thicknesses  based  on  the  total  weight  of 
a  unit  of  ttie  battery  assembly  charged 
and  ready  for  service; 


Waight  of  tattary  uail 


1,00Oto.aw]riinuM. 

1.001  to  2J0OO  ttw 

2.001  to  4.500  lbs 

Over  4.500  ta. 


Mlninun  fsquiretf 


tOsaanaerM" 
7  gaufe  or  %•" 
3  gauge  or  V*"  nominal 
0  gauge  or  Vk" 


(2)  Battery  boxes  not  construtted  of 
AISI  1010  hot  rolled  steel  shall  have  at 
least  the  tensile  strength  and  impact 
resistance  of  battery  boxes  for  the  same 
wei^  class,  as  listed  in  paragraph 
(a)(1)  of  this  section. 

(3)  Battery  box  covers  constructed  of 
materials  with  less  than  the  tensile 
strength  and  in^Mtct  resistance  of  AI^ 
1010  hot  rolled  steel  or  constructed  of 
nonmetaUic  aiaterials  shall  meet  the 
acceptable  performance  criteria  for  the 


i  teat  ki  &  7^l&  NonmelaHic  I 
nhnll  hr  naad  oajy  hi  thn  hnfliij 
aaaeaiyy  oaafipmttoa  iAarkHcii  thaf 
pass  the  ia^ael  teat 

and  covers  shall — 

(1)  Be  accepted  by  M9IA  aa  Bane^ 
resistant  anteiM  uader  Part  IS  of  thia 
chapter;  md 

(ii)  Meet  the  acceptable  perfonnaute 
criteria  for  the  H^>qertion  temperature 
test  in  S  7.47. 

(b)  Alt  buulating  material  skaD  have  a 
minfaiiini  resistance  of  100  mefohais  at 
500  volts  dc  and  be  scooted  by  MSHA 
as  flame  resutant  under  ^rt  IS  of  this 
chapter. 

(c)  Battery  box  and  cover  insulating 
material  shall  meet  the  acceptable 
performance  criteria  for  the  acid 
resistance  test  in  S  7.48. 

(d)  Covers  shall  be  Sued  with 
inadatinf  matsiiai  ptfaasully 
attached  ta  the  ondenidB  of  the  cover, 
unleea  the  cover  ia  eonatiacted  of 
insulating  mataiaL 

(e)  Covers,  incladiiig  iioee  used  over 
caBBaLloi  leceptatle  houaingB,  sheR  be 
provided  with  a  meena  of  seewing  them 
in  a  claeed  portion. 

(f)  Battery  boxes  ^latt  be  piovided 
wMi  vent  openings  to  prevent  the 
aoeamulation  of  flanuuaMe  or  toxic 
gases  or  vapors  within  the  battery 
assembly.  The  size  and  focation  of 
openhigs  shall  prevent  dfaact  access  to 
COB  tefmuials  and  otner  uninsulated 
current  carrying  parts.  The  total 
minimum  unobstructed  cross-sectional 
area  of  Ae  ventflatkm  openings  shall  be 
no  less  than  the  vahie  determined  by  die 
f oHowmg  fomiula: 


CH>(R) 
950 


=  M 


N=Nuniber  of  celb  in  battery  l>ox. 

R=Rated  6  hsuc  battery  capacity  in 
ampere  houn. 

M= Total  mftiimum  ventilation  area  in 
aqnare  inches  per  battery  box. 

(g)  Battery  boxes  shall  have  drainage 
holes  to  prevent  accumulation  of  water 
or  electrolyte. 

(h)  Battery  cells  shaQ  be  insulated 
from  the  battery  box  walls,  partitions 
and  bottom  by  insulating  material, 
unless  such  part  of  the  battery  box  is 
constructed  of  insulating  material 
Battery  box  wall  insulating  material 
shaU  extend  to  the  top  of  the  wafl. 

(i)  CeU  terminals  shall  be  bnned  on. 
except  that  bolted  cennectors  ashig  two 
or  more  bohs  may  be  used  on  end 
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(j)  Battery  dt^nnections  shall  be 
designed  so  UlSt  total  batteiy  potential 
is  not  availablf  between  adfacent  cells. 

(k)  Cables  Mthin  a  battery  box  ^all 
be  accepted  m  MSHA  as  flame 
resistant  undet  Part  18  of  this  diapter. 
The  cables  shtll  be  protected  against 
abrasion  by  insulation,  location, 
clamping,  or  oiier  effective  means. 

(1)  When  the  battery  plug  and 
receptacle  are  not  located  on  or  within 
the  bettefy  box.  strain  on  the  battery 
terminals  shall  be  prevented  by  a  strain- 
relief  device  dt  die  cable,  insulating 
material  shallj  be  placed  betwreen  the 
strain-relief  device  and  cable,  unless  the 
device  is  constructed  of  insulating 
material. 

(m)  At  least «  Vi-inch  air  space  shall 
be  provided  between  the  underside  of 
the  battery  cdtter  and  the  t(^  <rf  the 
battery,  including  the  terminals  and 
connectors. 


■actflstlcs 


S7.45 

The  followiMg  critical  characteristics 
shall  be  inspejoted  or  tested  on  each 
battery  assen^^ly  to  which  an  approval 
mark^  is  a^ed: 

(a)  Tnickne^  of  covers  and  boxes. 

(b)  Apjriicatlon  and  resistance  of 
insulating  matsrial. 

(c)  Size  and  location  of  ventilation 
openings. 

(d)  Method  df  cell  terminations. 

(e)  Strain  rattef  devices  for  cables 
leaving  boxes. 

(f)  IVpe,  location,  and  physical 
protection  of  cables. 

S7.46   Impactjlsst 

(a)  Test  prafteduns.  (1)  Prepare  four 
covers  for  testing  by  conditioniBg  two 
covers  at  -13T  (-25*C)  and  two 
covers  at  122TP  (50*C)  for  a  period  of  48 
hours. 

(2)  Mount  tlie  covov  on  a  battery  box 
of  the  same  design  with  which  the 
covers  are  to  pfB  approved,  including  any 
support  block|iV  *"^  the  battery  cells 
completely  aaseaiUed.  If  used,  support 
blocks  must  qqirtact  only  the  filler 
material  or  p^^ons  between  the 
individual  oels.  At  the  test  temperature 
range  of  65T  -«0*F  (ia3  *  C  -26.7  *  C), 
apply  a  dynaa^  force  of  200  ft.  lbs.  to 
the  following  Urses  using  a 
hemiq>heric4  weight  with  a  6" 
maximum  raditis: 

(i)  The  center  of  the  two  largest 
unsupported  areas; 

(ii)  The  areas  above  at  least  two 
support  blocks,  if  used; 

(iii)  The  ara^  above  at  least  two 
interoell  connectors,  one  cell,  and  one 
filler  cap:  and 

(iv)  Areas  on  at  least  two  comers.  If 
the  design  consists  of  both  inside  and 
outside  comers,  test  one  of  each. 


(3)  Record  the  condition  of  the  covers, 
supports,  intercell  connectors,  filler 
caps,  cell  covers,  and  filler  material. ' 

[h]  Acceptabie  perfonnance.  Impact 
tests  of  any  of  the  four  covers' shaH  not 
result  in  any  of  the  fc^wing: 

(1)  Bent  intercell  connectors. 

(2)  Cracked  or  broken  filler  caps, 
except  plastic  tabs  which  extend  from 
the  body  of  the  filler  caps. 

(3)  (trades  in  the  cdl  cover,  cells,  or 
filler  material. 

(4)  Oadced  or  bent  supports. 

(5)  Cracked  or  splintered  battery 
covers. 

(Approved  by  the  OfFice  of  Management  and 
Bu(^t  under  control  number  121&-0100) 


87.48    Add 


test 


S7.47   DtlscMaii iswy SI alure test 

(a)  Test pmcedurea.  (1)  Prepare  two 
samples  for  testing  that  measure  5 
inches  by  ¥i  inch,  by  the  thickness  of 
the  material  as  it  will  be  used.  Prior  to 
testing,  condition  the  samples  at  73.4± 
3.6  *F  (23±2  *C)  and  50±5%  lelaHve 
humidity  for  at  least  40  hours. 

(2]  Place  a  sample  on  supports  which 
are  4  inches  apart  and  immersed  in  a 
heat  transfsr  medium  at  a  test 
temperature  range  of  86  T— 80  *F  (18.3 
*C  -26.7  *C).  The  heat  transfer  medhnn 
must  be  a  liquid  wMch  will  not 
chemically  affect  die  sample.  The  testing 
apparatus  must  be  constructed  so  that 
expansion  of  any  cenqionents  during 
heating  of  the  rae<fiura  does  not  result  in 
deflection  of  die  sample. 

(3)  Place  a  temperature  measuring 
device  with  an  accuracy  of  1%  into  the 
heat  transfer  medium  within  %  inch  of, 
but  not  toediing,  the  sample. 

(4)  Apply  a  total  load,  tai  pounds, 
numerically  equivalent  to  11  times  die 
thickness  of  tlie  sample,  in  indies,  to  the 
sample  midway  between  the  supports 
using  a  %  inch  radius,  rounded  contact 
The  total  IockI  indudes  that  weight  used 
to  apply  the  load  and  any  force  exerted 
by  the  deflection  measurement  device. 

(5)  Use  a  deflection  measuring  device 
with  an  accuracy  of  ±J00l  indi  to 
measure  the  deflection  of  tlie  sample  at 
the  point  of  loading  as  die  temperature 
of  the  medium  is  increased  at  a  uniform 
rate  of  3.6±.38  'F/min.  (2±0.2  'C/min.). 
Apply  the  load  to  the  sample  for  5 
minutes  prior  to  heating,  to  allow 
compensation  for  creep  in  the  sample 
due  to  the  loading. 

(6)  Record  the  deflection  of  the  sample 
due  to  heating  at  180  *P  (82  *C). 

(7)  Repeat  steps  2  through  6  for  the 
other  sample. 

(b)  Acceptable  performance.  Neither 
sample  shall  have  a  deflection  greater 
dian  mo  biches  at  180  *F  (82  *q. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1219-0100) 


(a)  Test  procedures.  (1)  Prepare  one 
sample  each  of  the  insulated  surfaces  of 
the  battery  box  and  of  the  cover  that 
measure  at  least  4  inches  by  8  inches,  by 
the  thickness  of  the  sample  which 
includes  the  insulation  plus  the  battery 
cover  or  box  material.  The  insulation 
thickness  shall  be  representative  of  that 
used  on  the  battery  box  and  cover.  If  the 
insulation  material  and  thickness  of 
material  are  identical  for  the  battety  box 
and  cover,  only  one  sample  need  be 
prepared  and  tested. 

(2)  Prepare  a  30  percent  solution  of 
sulfuric  add  (H1SO4)  by  mixing  853  ml 
of  water  with  190  ml  of  sulfuric  add 
(HiSOi)  with  a  tpedfic  gravity  of  1.84. 
Completely  cover  tlie  samples  with  the 
acid  solution  at  the  test  temperature 
range  of  65  'F-aO  T  (ia3  ^-26.7  'C) 
and  maintain  these  conditions  fcM*  7 
days. 

(3)  After  7  days,  record  the  condition 
of  the  samples. 

(b)  Acceptable  performance.  At  the 
end  of  the  test  the  insulation  shall  not 
exhibit  any  bbstering,  discoloration, 
craddng,  swelling,  tackiness, 
rubberiness.  or  loss  of  bond. 

(Approved  liy  the  Office  of  Management  and 
BiM^t  under  control  number  121^-0100) 

it 

8  7.49   Appfoval  maiicinQ. 

Each  approved  battery  assembly  shall 
be  identified  by  a  legible  and  permanent 
approval  plate  insdibed  with  tiw  , 
assigned  MSHA  approval  number  and 
securely  attached  to  the  battery  box. 

9  7  JO   Post-approval  product  audit 

Upon  request  by  MSHA,  but  no  more 
than  once  a  year  except  for  cause,  the 
approval-holder  shall  make  an  approved 
battery  assembly  available  for  audit  at 
no  cost  to  MSHA.  " 

S7.S1    Approval  checfcHst 

Each  battery  assembly  bearing  an 
MSHA  ap|»oval  plate  shall  be 
accompanied  by  a  description  of  what  is 
necessary  to  maintain  the  battery 
assemUy  as  approved. 

(Approved  by  tlM  OfRoe  of  Management  and 
Budget  under  control  number  1219-0100) 


97.52 

MSHA  may  approve  a  battery 
assembly  that  hicorporates  technokigy 
for  which  the  requirements  of  this 
subpart  are  not  applicable,  if  the  Agency 
determines  that  the  battery  assembly  is 
as  safe  as  those  which  meet  the 
requirements  of  this  subpart. 

(FR  Doc  88-13702  Ffled  6-21  -88:  8.45  am) 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part*  7  and  25 

Multiple-Shot  Blasting  Units 

AQENCv:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  Proposed  rule. 

StJMMARV:  This  proposed  rule  would 
implement  new  procedures  and 
requirements  for  testing  and  approval  of 
multiple-shot  blasting  units  used  in 
underground  coal  mines  and  certain 
metal  and  nonmetal  mines.  The 
proposed  revisions  would  upgrade 
existing  provisions  in  30  CFR  Part  25  to 
include  current  terminology,  eliminate 
duplicative  or  unnecessary  provisions, 
and  provide  alternative  methods  of 
compliance  where  possible.  The 
proposal  would  also  recognize  advances 
in  technology  and  would  be  consistent 
with  Part  75.  Subpart  N  revisions 
currentiy  under  review  in  a  separate 
rulemaking  to  update  the  Agency's 
safety  standards  for  the  use  of 
explosives  in  underground  coal  mines. 
date:  Written  comments  must  be 
received  on  or  before  August  22, 198& 
AOORESS:  Send  written  comments  to  the 
Office  of  Standards,  Regulations  and 
Variances,  MSHA.  Room  631.  Ballston 
Tower  No.  3. 4015  Wilson  Boulevard. 
Arlington.  Viigiiiia  22203. 

FOR  nmTHEII  MFOmUTION  CONTACR 

Patricia  W.  Silvey.  Director,  Office  of 
Standards,  Regulations,  and  Variances 
(703)  235-19ia 

SUPnEMENTARV  mFORMATKNl: 
LBackground 

This  proposal,  in  one  year,  would 
replace  the  current  regulations  covering 
the  testing  and  approval  of  multiple-shot 
blasting  units  found  in  30  CFR  Part  25. 
These  revisions  are  proposed  pursuant 
to  section  506  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977  (30  U.S.C.  957). 

On  July  9. 1962.  MSHA  published  an 
Advanced  Notice  of  Proposed 
Rulemaking  (ANPRM)  in  the  Federal 
Re^ster  announcing  a  comprehensive 
review  of  the  Agency's  underground 
coal  mining  safety  standards.  30  CFR 
Part  75.  Subpart  N.  (47  FR  30025).  As 
part  of  that  review,  MSHA  specifically 
sought  comments  on  its  blasting  and 
explosives  standards  and  related 
approval  regulations. 

On  June  5. 1984,  MSHA  published  a 
notice  of  availability  of  its  preproposal 
draft  revisions  concerning  approval 
requirements  for  blasting  units,  30  CFR 
Part  25.  and  scheduled  a  public 
conference  (49  FR  23281).  The  public 


conference,  held  July  11, 1984,  in 
Pittsburgh,  Pennsylvania,  was  well 
attended  by  representatives  of  the 
mining  community.  MSHA  has  also 
received  written  comments  &x>m 
manufacturers  of  blasting  units  and 
other  segments  of  the  mining 
community. 

The  preproposal  draft  retained  the 
existing  procedures  for  MSHA  testing  of 
multiple-shot  blasting  units  submitted 
for  approval.  Under  this  proposal, 
multiple-shot  blasting  units  would  be 
evaluated  for  approval  under  the 
procedures  of  MSHA's  new  Part  7, 
Product  Testing  by  Applicant  or  TTiird 
Party.  Blasting  units  meet  the  criteria  for 
applicant  or  third  party  testing  because 
they  are  a  product  possessing 
characteristics  that  can  be  objectively 
tested  in  a  routine  and  readily 
reproducible  manner  with  no  elements 
of  subjective  analysis. 

As  explained  in  that  rulemaking.  Part 
7  would  initiate  a  revised  role  for  MSHA 
in  the  evaluation  and  testing  of  selected 
products  used  in  underground  mines. 
Products  approved  under  Part  7  are 
required  to  be  tested  by  the  applicant  or 
by  a  third  party  selected  by  the 
applicant  to  conduct  the  testing.  All 
testing  is  to  be  conducted  using  MSHA 
specified  test  procedures  with 
certification  of  test  results  by  the 
applicant  In  addition,  the  Agency  has 
the  right  to  observe  all  product  testing. 
When  requesting  approval,  the  applicant 
is  required  to  submit  certain  product 
information.  This  includes,  for  example, 
drawings  and  specifications  to 
document  compliance  with  the  technical 
requirements.  Based  upon  an  evaluation 
of  the  technical  documentation,  MSHA 
observations  of  product  testing,  and  a 
review  of  the  certification  statements. 
MSHA  will  issue  an  approval  or  notice 
denying  approval  of  the  product 

C^ce  a  product  is  approved  under 
proposed  Part  7,  an  approval-holder  is 
required  to  inspect  or  test  critical 
characteristics  of  the  product  as  part  of 
its  quaUty  assurance  program.  MSHA 
will  perform  periodic  audits  of  products 
approved  under  Part  7  to  ensure  that 
they  are  being  manufactured  as 
approved.  If  a  product  fails  to  meet  the 
technical  requirements  of  Part  7  or 
creates  a  hazard  related  to  its  use. 
MSHA  will  take  immediate  action  to 
address  the  problem  including 
revocation  of  the  approval  if  necessary. 

As  a  new  Subpart  D  to  Part  7.  this 
proposal  specifies  the  technical 
requirements  and  test  procedures  for  the 
approval  of  multiple-shot  blasting  units, 
lie  proposal  is  derived  from  existing 
Part  25.  The  purpose  of  diis  proposed 
revision  is  to  provide  objective  criteria 
for  applicant  or  third  party  testing.  "The 


proposal  would  replace  subjective 
technical  requirements  with 
performance-oriented  tests  and 
introduce  charts  which  specify 
maximum  electrical  values.  These 
proposed  tests  are  based  on  MSHA's 
engineering  experience  with  the 
subjective  criteria  in  the  existing 
approval  requirements.  Except  where 
indicated,  they  are  not  intended  to 
introduce  more  stringent  testing 
methods,  but  rather  to  more  explicitly 
state  the  tests  used  in  MSHA's  current 
testing  program  which  have  proven  to 
be  effective.  By  using  these  test 
procedures,  manufacturers  can  measure, 
evaluate  and  certify  compliance  of  their 
product  with  the  requirements  of  this 
subpart  in  order  to  receive  an  MSHA 
approval.  Hie  proposal  would  also 
delete  obsolete  requirements  for 
generator-powered  blasting  unit  designs 
which  are  no  longer  used  in 
underground  mines. 

MSHA  is  proposing  new  requirements 
and  test  procedures  for  the  energy 
output  of  blasting  units.  Although  these 
requirements  are  more  stringent  than  the 
existing  requirements,  they  address 
state-of-the-art  design  technology 
incorporated  in  most  blasting  units 
currentiy  approved  for  use.  The 
requirements  would  address  potential 
safety  hazards  where  MSHA  believes 
that  the  incorporation  of  advanced 
technology  improves  safety  at  negligible 
increased  cost 

Because  of  the  difficulty  inherent  in 
isolating  causal  factors  alter  explosives 
accidents  occur,  few  data  exist  to 
indicate  a  decided  problem  with  the 
performance  of  blasting  units  on  the 
market  today.  There  are  tiiree  elements 
present  in  an  electric  blasting  circuit  the 
explosive,  the  electric  detonator,  and  the 
blasting  unit.  Degraded  performance  of 
any  one  of  these  elements  has  the 
potential  to  contribute  to  a  blasting 
accident  such  an  incomplete  or 
premature  detonation.  In  the  absence  of 
specific  data,  the  Agency  has  based  this 
proposal  on  its  field  experience,  testing 
done  under  the  existing  approval 
standards,  developmental  research  and 
the  availability  of  improved  technology. 
MSHA  requests  comments  on  the 
appropriateness  of  all  provisions  in  this 
proposal. 

Public  comments  received  on  the 
preproposal  draft  revisions  to  existing 
Part  25.  proposed  Part  7,  and  bom 
MSHA's  proposed  Part  7  hearings 
conducted  on  Jufy  24  and  29, 1966  (51  FR 
23559)  have  been  taken  into  account  in 
developing  this  proposal  The  proposal 
is  consistent  widi  Executive  Otder 

12291.  die  Regulatory  Flexibility  Act 
and  the  Paperworic  Qleduction  Act 
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n.DiacuBrioa  am)  Sanmacy  af  liia 
PropoMd  Role     i 

MSHA's  exisd^  regulatiom 
governing  the  ai^joval  of  Masting  units 
(30  CPR  Part  28)  iMere  last  revised  in 
1960.  Since  diat  t|ifie.  tedmdogical 
advanoes  in  alecmnic  oompenents  and 
circuitiy  have  leq  to  die  development  of 
improved  biastin|}units  soilaUe  for  use 
in  ondergRMind  iQfMt  have  potentially 
explosive  atmosplieres. 

The  proposed  ijifle  does  not  contain 
regulations  cone^i^ng  the  fees  to  be 
charged  for  afqutival  cS  blasting  mdts. 
On  May  8, 1987.  in  a  separate 
rukmaking.  MS^IAproinalgatBd  a  new 
30  CFR  Part  5  (52|fR  17506).  Fees  for 
Testing,  Evaluatiiin  and  Approval  of 
Mining  Ihoducts,  jt^hich  rq4aoed  the 
approval  fee  proVi|uons  in  30  CFR  Parts 
15  through  36.  Thftinew  fee  system 
which  became  effective  October  1. 1987, 
is  applicable  to  all  products  suboutted 
to  MSHA  for  approval,  including 
blasting  units. 


m.  SectfoiHby-Sfli  tioa  Discossian 


Section  7.81 
date. 


and  effecU}fe 


It 


This  section  is  tterivad  from  existing 
\  25.1  and  provid^  that  nmltiple-shot 
blasting  units  woUM  be  approved  under 
Part  7.  It  would  ateriy  to  Masting  units 
used  in  both  und^round  ooal  mines 
and  certain  undej^ownd  metal  and 
nonmetal  mines,  &  defined  in  existing 
Subpart  T  of  30  CfTR  Part  57,  where 
MSHA  approved  Iblasting  units  are 
required  (52  FR  2M24.  July  1. 1967: 52  FR 
41394.  October  27, 1967). 

The  pn^MMal  mfiuld  be  affective  60 
days  after  publicSuon  of  die  final  rule 
would  require,  one  year  after  the 
effective  date  of  the  final  rule,  that  all 
new  applicationslfor  approval  of 
blasting  units  am)  lany  extensions  of 
approval  for  blasttog  units  already 
approved,  be  submitted  in  accoidance 
with  Part  7  and  this  Subpart  D.  After  one 
year,  Subpart  D  would  replace  30  (7R 
Part  25. 

Several  conunebters  asked  how  the 
new  rules,  if  adopted,  would  affect  the- 
approval  status  of  blasting  units  that  are 
currently  approv^.  They  recommended 
that  a  "grandfadi^  clause"  be  added  to 
permit  the  continued  manufacturer  and 
sale  of  currently  approved  units  until 
MSHA  issues  an  akqiroval  under  die 
new  approval  reiplirements.  MSHA  does 
not  intend  to  revile  any  approvals 
previously  granted  under  30  CFR  25.  A 
phase-in  period  oPone  year  will  enaUe 
the  manufacturers  and  tfiirdparty 
laboratories  to  mfi^  arrangements  to 
conduct  the  necessary  blasting  unit 
testing.  During  th  »  one  year  phase-in 
period,  the  existii  ic  approval  provisions 


or  accqitanoe  pro^-ams  applicable  to 
blasting  units  will  remain  in  effect  Thus, 
applicants  can  dioose  to  submit 
aiqilications  tat  approval  under  either 
the  existing  appnn^  regulations  Cor 
blasting  units  to  be  tested  by  MSHA  or 
under  mis  subpart  where  the  obligation 
.  to  test  will  be  with  the  appUcant  Also, 
once  dds  subparty  is  in  place  and  has 
taken  effect  manufacturers  can  stfll 
manufacture  and  sdl  Part  25  blasting 
units  approved  under  the  existing  Part 
25  regidations  or  under  die  new  Subpart 
D. 

MKIA  realizes  that  manufacturers 
holding  approvals  at  the  time  of  the 
promulgtrtion  vi  HAa  subpart  may  be  in 
the  process  of  making  a  nuxfification  of 
their  riready-approved  blasting  units. 
Rather  dian  require  these  mmnifacturers 
to  submit  die  modified  blasting  unit  for  a 
new  approval  under  diis  subpart  and  to 
avoid  confiision  during  the  i^ase-in 
period,  applicants  most  submit  the 
extensi<ms  of  approval  under  the 
existing  Part  25  Uastfaig  unit  approval 
regulations  in  wfaidi  the  approval  was 
granted. 

However,  alter  die  one  year  phase-in 
period  for  tlds  subpart  and  die  removal 
of  Part  25.  approvals  for  blasting  units 
will  be  grairted  only  under  this  subpart. 
At  the  expiration  of  die  one  year  i^se- 
in  period,  all  applications  for  extensions 
of  approval  of  triasting  units  will  be 
.  treated  as  new  appHcations,  and 
applicants  will  be  required  to  an>iy  fat 
an  original  approval  tmder  this  subpart. 

Section  7M2   Definitions. 

The  following  tenau,  with  the 
exception  of  die  term  "blasting  uidt". 
arte  new  and  were  not  defined  in  the 
preproposal  draft  or  existing  1 25.2. 

Blasting  ctrcttiL  This  definition  would 
identify  the  itwass  connected  to  the  firing 
line  terminals  of  Ae  Masting  unit  H  is 
necessaay  to  identify  these  items  in 
order  to  detRodne  die  riectrical 
parameters  used  tai  the  output  energy 
test  of  S  7.66. 

Blasting  unit  TUs  definition 
essentially  would  retain  die  definition 
given  in  existing  Part  25.  Hie  definition 
is  necessary  to  make  clear  that  the 
requirements  of  this  subpart  would 
apply  only  to  electric  inUiating  systems 
whidi  are  die  only  tn>es  penaltted  in 
undergroond  coal  and  gassy  metal  and 
nonmetal  mines  under  MSHA's  safiBty 
regulations. 

Normai  operation.  lUs  definition 
would  spedfy  die  electrical  parameters 
to  be  used  by  the  apfdicant  to  deiermkie 
if  the  maximum  po«ver.  voltage,  current 
and  temperature  attainaMe  tmder  these 
conditions  are  in  compliance  nvitfa  1 7.64 
(f).(g).and(h). 


General  definitions,  sudi  as 
"applicant",  "approval",  and  "post- 
approval  product  audit"  which  were 
contained  in  existing  Part  25  or  in  the 
Part  25  preproposal  draft  have  not  been 
included  in  this  subpart  They  are 
defined  in  Subpart  A  of  Part  7,  Testing 
by  Applicant  or  Third  Party,  and  apply 
to  all  subsequent  subparts. 

The  following  d^niti(«s.  which 
appear  fai  exis^  Part  25  or  the 
preproposal  draft,  are  not  retained  in  the 
proposal.  The  acronyms  "MESA"  and 
MSHA"  are  not  defined  in  the  proposal 
sidce  these  terms  are  defined  in  30  GPR 
Part  1.  The  terms  "permissible,"  "short- 
delay  electric  detonatw."  and 
"manufacturing  site  surveys"  are  not 
used  in  the  {uvjposal  and.  therefore,  are 
not  defined.  Hie  proposal  would  delete 
existing  S  25.9  which  concerns  observers 
at  test  and  evaluations.  This  provision  is 
now  addressed  by  the  new  product 
testing  requirements  in  Part  7,  {  7.4.  The 
blasting  mit  approval  revocation 
procedure,  addressed  in  §  26.19  of  die 
preproposal  draft,  is  notinduded  in  die 
proposal  because  the  revocatimi  process 
for  approvals  is  now  governed  by  Part  7, 
{7:9. 

Section  7.93   Application  requirements.. 

This  section  is  derived  from  existing 
S26A 

Paragrarph  (a)  prescribes  the 
documentation  to  be  Mdmdtted  with 
each  mult^tle-shot  blasting  unit 
approval  apfriication.  H  is  derived  from 
existing  f  2&6(c).  The  required  drawings 
and  specificatioiis  would  demonstrate 
compliance  widi  the  proposal  and  would 
identify  die  blasting  unit 

The  overall  assembly  drawring 
required  by  die  proposal  is  one  that 
would  describe,  pidorially,  how  the  unit 
is  assembled,  its  pbysical-dimeiisions, 
and  the  locatlaa  of  major 
subassemblies.  The  proposed 
requirement  for  a  sdieBiatic  diagram 
and  parts  list  would  demonstrate 
comjdiance  with  the  electrical 
peifoimance  requirements  of  this 
proposal  Hie  component  layout 
drawing  would  demonstrate  compliance 
with  the  technical  requirements 
proposed  in  1 7.64  and  would  facilitate 
conducting  post-approval  audits  of  the 
blasting  unit  Applicants  could  submit 
drawings  qiecifically  prepared  for 
approval  applications  or  submit  the 
actual  drawhigs  used  in  the  assembly  of 
the  Masting  urdt  ha  either  case,  the 
drawings  would  be  required  to  represent 
the  Mailing  unit  exacdy  as  it  would  be 
manufactined. 

Paragrai^  (b)  is  derived  fiom  existing 
i  2S.6(c).  Paragraph  (c)  is  new.  This 
proposal  is  intended  to  ensure  that  the 
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drawings  on  file  at  MSHA  represent  the 
blasting  unit  exactly  as  it  will  be 
manufactured.  Each  drawing  would  be 
required  to  be  titled,  numbered,  dated, 
and  to  include  the  latest  revision. 
Applications  for  approval  would  also 
have  to  include  a  list  of  the  drawings 
submitted.  | 

The  proposal  would  also  permit  ' 
drawings  to  be  combined  into 
composites.  An  example  of  a  composite 
drawing  is  a  parts  list  printed  on  a 
schematic  diagram.  All  drawings  that 
would  be  required  by  this  proposal 
could  be  combined  into  a  s^gle 
composite  drawing.  Composite  drawings 
would  reduce  the  number  of  drawings 
that  must  be  maintained  both  by  the 
applicant  and  by  MSHA. 

Paragraph  (d).  which  is  derived  from 
existing  5§  25.6  (a)  and  (b).  25.7(d).  and 
25.21(a),  would  require  a  description  of 
the  operation  and  use  of  the  blasting 
unit  to  be  submitted  with  the 
application.  Use  instructions  are 
necessary  to  establish  the  conditions 
under  which  normal  operation  of  the 
blasting  unit  would  be  determined. 

The  preproposal  draft  would  have 
required  that  the  applicant  submit  a 
quality  control  plan  and  quality  control 
inspection  and  testing  instructions  as 
part  of  each  application  for  approval. 
Any  changes  in  the  inspection  and 
testing  instructions  by  the  manufacturer 
would  also  have  been  subject  to  MSHA 
evaluation.  In  addition,  the  preproposal 
draft  provided  that  MSHA  would 
conduct  manufacturing  site  surveys 
before  and  after  issuance  of  approval  to 
determine  applicant  compliance  with 
.  the  approval  quaUty  control  program. 
Commenters  objected  to  these  draft 
provisions,  stating  that  quality  control 
plans  contain  proprietary  information 
and  that  practices  in  an  applicant's 
manufacturing  facilities  are  not  an 
appropriate  area  for  Agency  concern. 
This  issue  was  also  raised  hi  the  Part  7 
rulemaking  and  is  addressed  in  the 
preamble  to  that  final  rule.  Under  the 
proposal,  issues  of  quality  control  for 
approved  products  are  addressed  by  the 
general  requirements  of  Part  7  and  die 
post-approval  product  audit  provisions 
of  proposed  §  7.70.  Submission  of  Uiese 
documents  is  no  longer  required,  which 
is  consistent  with  the  elimination  of  this 
requirement  in  Subpart  A  of  Part  7. 

A  provision  addressing  "consultation" 
between  a  prospective  applicant  and 
personnel  at  MSHA's  Approval  and 
Certification  Center,  which  appeara  in 
existing  §  25.3,  has  been  omitted  from 
the  proposal.  MSHA  will  continue  to 
provide  appropriate  consultation 
services,  but  the  Agency  does  not 
believe  that  this  is  a  matter  which  needs 
to  be  addressed  by  regulation. 


Section  7.64    Technical  requirements. 

This  proposal  would  revise  and 
update  the  existing  technical 
requirements  for  the  approval  of 
blasting  units.  The  preproposal  draft 
provisions  that  appeared  under  the 
heading  "technical"  and  "performance" 
requirements  in  SS  25.8  and  25.9  have 
been  consolidated  in  this  section  of  the 
proposal. 

Paragraph  (a)  is  derived  from  existing 
SS  27.7  (g)  and  (h).  The  energy  output  of 
the  blasting  unit  would  be  determined 
from  the  test  in  S  7.6&  The  acceptable 
performance  criteria  of  that  test  would 
increase  the  mtnimnfn  firing  current 
from  1.5  amperes  to  2  amperes  and 
decrease  the  maximum  voltage  cutoff 
time  from  15  milliseconds,  as  required  in 
existing  Part  25.  to  10  milliseconds. 
Increasing  the  current  bom  the  blasting 
unit  would  reduce  the  likelihood  of 
misfires  in  the  blasting  circuit. 
Decreasing  the  maximum  voltage  cutoff 
time  would  reduce  the  likelihood  that  an 
incendive  sparic  created  by  the  post- 
firing  contact  of  wires  in  the  blasting 
circuit,  would  ignite  an  explosive 
methane-air  atmosphere.  A  blasting  unit 
meeting  the  acceptable  performance 
criteria  of  thi;  section  can  be  used  to 
reliably  initiate  electric  detonatora  of 
the  type  currently  used  in  underground 
coal  mines  in  the  United  States. 

The  existing  Part  25  regulations  limit 
the  number  of  shots  approved  blasting 
units  can  fire  to  a  maximum  of  20  shots. 
The  preproposal  draft  S  25.9  specified 
separate  categories  for  blasting  units. 
This  proposal  would  not  retain  a 
distinction  between  multiple-shot 
blasting  units  and  large  capacity  units    ^ 
nor  would  the  proposal  retain  the 
limitation  on  the  number  of  shots  a 
blasting  unit  could  be  designed  to  fire. 
Under  the  proposal,  the  capacity  of 
blasting  units  would  be  determined 
based  on  the  maximum  blasting  circuit 
resistance  with  which  the  blasting  unit 
could  be  used,  as  specified  by  the 
applicant  for  approval.  Tliis  will  allow 
units  capable  of  firing  mora  than  twenty 
shots  to  be  approved. 

Under  paragraph  (b),  which  is  derived 
from  existing  S  25.25.  the  maximum 
blasting  circuit  resistance  of  a  blasting 
unit  is  the  highest  value  of  resistance 
that  can  be  connected  to  the  firing  line 
terminals  of  a  blasttng.unit  without 
exceeding  its  capacity.  When  a  blasting 
unit  is  connected  to  a  blasting  circuit 
having  a  resistance  that  exceeds  the 
unit's  capacity,  all  detonators  may  not 
fire.  This  could  result  in  dangerous 
conditions,  such  as  partially  detonated 
rounds  of  explosives  or  erratic  timing 
resulting  in  btown  out  shots. 


While  applicants  for  approval  would 
specify  the  maximum  value  of  blasting 
circuit  resistance  for  their  blasting  units, 
units  with  a  maximum  circuit  resistance 
capacity  of  less  than  ISO  ohms  would 
not  be  approved.  The  aspect  of  the 
proposal  is  derived  from  existing  S  25.25, 
which  requires  that  blasting  units  be 
capable  of  firing  twenty  electric 
detonators  connected  in  a  single  series 
with  a  total  resistance  of  150  ohou.  The 
proposed  requirement  that  the  mnyimnm 
firing  resistance  be  at  least  150  ohms 
would  ensure  that  die  blasting  units 
approved  under  the  proposal  have  at 
least  the  same  energy  output  as  blasting 
units  now  approved  under  existins  Part 
25.» 

Paragraph  (c)(1)  is  derived  from 
existing  S  25.7(f).  It  would  requfre  a 
blasting  unit  to  have  a  visual  indicator 
to  alert  the  user  that  the  unit  is  ready  to  \ 
be  operated.  In  a  typical  blasting  unit 
design,  the  visual  indicator  would  be 
activated  when  the  unit's  epeigy  storage 
capacitors  have  been  charged  to  the 
voltage  necessary  to  produce  the 
required  firing  current  through  the 
blasting  circuit  Before  die  blasting  unit 
is  ready  for  use.  the  unit  may  not  be 
capable  of  providing  sufficient  energy  to 
the  blasting  circuit  to  initiate  all  the 
detonators.  Under  proposed  S  7.e4(h),  a 
visual  indicator  could  not  be  an 
incandescent  lamp  or  other  type  of  lamp 
having  a  temperature  greater  than  302  *F 
(150  *C)  because  of  thermal  ignition 
hazards. 

In  response  to  comments,  the  words 
"voltage  necessary"  were  added  to 
clarify  "required  firing  current".  This 
change  is  also  made  in  proposed 
S  7.64(d)(2). 

Paragraph  (c)(2).  which  is  new,  is 
proposed  in  response  to  comments.  It 
would  require  a  visual  indicator  to  warn 
the  blasting  unit  user  when  the 
resistance  of  the  blasting  circuit  to 
which  the  unit  is  connected  exceeds  the 
maximum  blasting  circuit  resistance  of 
the  unit  This  indicator  would  reduce  the 
risk  of  misfires  caused  by  a  high 
resistance  blasting  circuit. 

Paragraph  (d)(1)  is  derived  bom 
existing  SS  25.7  (e)  and  (f)  and  25.8(b)(3): 
paragraph  (d)(2)  is  derived  from  existkig 


'  The  nuTclmiun  nttmb«r  of  detonaton,  wired  in  a 
•eriee  ciradt  thai  can  be  Brad  t^  the  t>la«tii«  unit, 
can  be  calculated  aa  follow*: 

(a)  Subtract  tiie  laaiatance  of  the  firing  cable, 
which  ia  the  wire  oaad  to  connect  the  detonaton  to 
die  biaating  unit,  from  the  apecified  maximani 
blaiting  drcnit  teaiatance; 

(b)  Oivtda  the  lemaindar  by  the  reaiatanoe  vahie 
of  a  lingle  detonator. 

(c)  The  quotient  i*  the  aiaximaBnwnber  of 
detonaton  wired  in  a  aerie*  drcult  that  can  be  find 
by  the  blasting  uniL 
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i  25.7(f),  uU  parapai^  (d)(3)  is  new. 
Theee  ntlei  lurould  require  three  safety 
features  for  me  firing  switdi  c^  blasttog 
units.  FIrstlfbe  firing  switch  would  be 
required  to|  Operate  only  h}/  deliberate 
action  to  pt^vent  acddraital  firing. 
Recessing  tie  switch  in  die  blasting  unit 
enclosure  or  protecting  it  with  a  raised 
guard  are  eptamples  of  switches  which 
require  a  deUbwate  action.  The  second 
and  ddn)  •  vety  features  for  die  firing 
switch  woi  U  be  that  it  not  operate 
when  the  v  stage  necessary  to  produce 
the  require  i|  firing  current  is  not 
available  ti  tfthe  blasting  circuit  and 
when  die  n  i^istance  of  the  blasting 
circuit  is  gi  deter  than  the  specified 
maximum  lilasting  circuit  resistance  for 
the  blasting  juniL  The  firing  switch  may 
be  made  inp|)erative  by  either 
mechanica^  Or  electrical  means.  These 
safety  feattttes  are  also  directed  at   - 
preventing  diisfires,  which  occur  when 
an  excessive  blasting  circuit  resistance 
reduces  that  current  necessary  to 
initiate  each  electric  detonator  in  the 
blasting  dijiiiit  Because  the  blasting 
circuit  is  e)i|emal  to  the  blasting  unit, 
the  design  6f  the  unit  cannot  prevent 
misfires  when  excessive  resistance 
exists  in  thei  blasting  circuit  Paragraphs 
(c)(2)  and  (^(3)  would  provide  tiie 
capability  Id  detect  such  excessive 
resistance,  f^e  proposed  provisions  are 
in  response  to  requests  by  commenters 
for  additional  safeguards. 

ParagrapU  (e)(1)  is  new  and  would 
require  tha|  pe  blasting  unit  firing  line 
terminals  ptt)vide  a  secure,  low 
resistance  connection  as  measured  by 
the  firing  li^  tenninals  test  in  proposed 
S  7.68.  Although  this  requirement  is  new, 
it  would  notlintroduce  a  more  stringent 
requiremenllthan  already  exists. 
Paragraph  7£4(e)(l)  would  intix>duce 
minimum  performance  requirements  to 
clarify  ambuuous  language  such  as 
"suitable  nuterials"  and  "sound 
engineerinij  principles"  in  8  25.7(a)  and 
"adequacy  of  design  and  construction," 
"practicalita^  in  operation"  and 
"suitabilityjlor  underground  service"  in 
{  25.7(c).  Poer  connections  at  die  firing 
line  terminals  can  create  additional 
resistance  f  nd  increase  the  risk  of 
misfires.  Penormance  requirements 
proposed  uhjder  1 7.68  provide  that  the 
contact  resktance  through  each  firing 
line  terminal  not  exceed  1  ohm. 

Under  paragraph  (e)(2).  which  is 
derived  from  existing  S  25.7(c)  ("kind 
and  durability  of  materials"),  the  firing 
line  terminals  would  be  required  to  be 
constructeq  pf  corrosion-resistant 
material.  sii4h  as  nickel  or  clvomium- 
plated  copper.  Blasting  units  are 
exposed  to  oorrosive  agents  in 
underground  mines  which  could  cause 


deterioration  of  metal  in  the  firing 
terminals.  This  condition  could  result  in 
a  high  reeistence  connectioD  to  the 
blasting  circuit  and  contribute  to  the  risk 
ofnrisffaes. 

One  commenter  stated  thet  the  phrase 
"corrosidil-TCsistant  materiel"  wee  too 
vague  and  needed  further  spedficistion. 
RaUier  than  specify  perticular  materiels 
for  firing  line  terminals,  however, 
MSHA's  intention  at  diis  stage  of  die 
rulemaking  (nooess  is  to  ellow  flexibility 
in  the  selecti<Mi  of  meterial  for  the 
terminals,  preserving  the  oiqiortunity  for 
inanufacturers  to  use  new,  ccMTosion- 
resistant  materials  in  the  future. 

Paragraph  (e)(3),  which  is  derived 
from  existing  {  25.7(k),  Wouki  require 
diet  the  firing  line  terminals  be  insulated 
so  that  no  metal  conductors  are 
exposed.  This  would  protect  the  user 
from  electrical  shock.  Examples  of  well- 
insulated  firing  line  terminals  include 
binding  posts  which  are  covered  with 
plastic  or  rubber,  or  spring-loaded 
connectors  recessed  into  an  insulated 
blasting  unit  enclosure. 

Paragraph  (e)(4)  is  also  derived  from 
existing  S  25.7(k).  It  would  require  that 
an  insulated  barrier  separate  the  firing 
line  tenninals  of  a  blasting  unit  to 
prevent  the  uninsulated  ends  of  the 
blasting  cables  bom.  contacting  each 
other  when  connected  to  the  unit  and 
short-circuiting  die  firing  line  tenninals. 
Under  the  preproposal  draft,  firing  line 
terminals  could  be  separated  by  a 
distance  of  at  least  2  inches  as  an 
alternative  to  an  insulated  barrier.  This 
alternative  is  not  retained  in  the 
proposal.  At  this  stage  in  the  rulemaking 
process,  MSHA  does  not  believe  that 
such  an  alternative  would  provide 
adequate  protection. 

Paragraph  (f)  is  derived  bom  existing 
i§  25.7(c)  and  25.8(b)(1).  It  would 
require  that  in  the  normal  operation  of 
the  blasting  unit,  no  electric 
components,  other  than  the  batteries,  be 
operated  at  more  than  90K  of  their 
electrical  ratings.  The  preproposal  draft 
would  have  required  that  electric 
components  operate  at  not  more  than 
two-ddrds  of  their  rated  capacity.  He 
proposed  change  responds  to 
commenters  who  stated  that  the 
preproposal  draft  provision  was  too 
restrictive  and  electric  componento 
could  not  be  practically  or  economically 
obteined  in  some  situations.  However, 
MSHA  continues  to  believe  that  electric 
componento  should  be  operated  at  less 
than  their  power  ratii^  to  protect 
against  component  failures  within  the 
blasting  unit  which  would  render  it 
unsafe.  MSHA  further  believes  that  the 
90%  rating  wiU  provide  diis  protection. 


Paragrephs  (g)  end(h)  are  derived 
from  existing  If  25.7  (d)  and  (c).  These 
provisions  would  address  the  hazard  of 
blasting  unite  releesing  sufficient  energy 
to  cause  a  methane  ignition  or  fire. 
Blasting  unite,  having  die  capacity 
necessary  to  reliably  fire  electric 
detonetofs,  generete  iacendive  energy 
that  can  cause  such  an  ignition  and  may 
have  componente  that  operate  at 
temperatures  sufficient  to  ignite  coal 
dust  Hie  proposed  requiremento  would 
be  evaluated  in  the  "normal  operetion" 
of  the  blasting  unit 

Paragraph  (g)  would  retain  the 
existing  requirement  that  blasting  unite 
be  incapable  of  igniting  an  explosive 
mixture  of  methane-air  when  electric 
energy  is  released  by  mtJcing  and 
breaking  moveable  electric  contacts  in 
the  unit.  Although  the  energy  stored 
within  the  blasting  unit  is  capable  of 
igniting  explosive  gas  mixtures,  the 
energy  would  not  be  released  under 
normal  conditions,  except  at  operating 
electric  contacts.  The  proposal  would 
also  require  that  the  energy  released  at 
the  operating  electric  contacts  be 
incapable  of  igniting  a  methane-air 
atmosphere.  To  determine  compliance 
with  this  requirement,  the  proposal 
provides  electric  current  and  voltage 
limitetions.  These  limitations  are 
described  by  curves  which  relate 
electric  current  and  voltage  to  that 
which  will  ignite  an  explosive  mixture  of 
methane  and  air.  The  curves  appear  as 
Figures  D-1, 0-2,  and  D-3  in  die 
proposal.  The  curves  address  the 
electric  current  through  an  electric 
contect  that  interrupte  a  circuit  not 
containing  an  inductive  component;  the 
voltage  applied  across  an  electric 
contact  that  discharges  a  capacitor  and 
the  electric  current  through  an  electric 
contact  that  interrupte  a  circuit 
containing  an  inductive  component 
These  specifications  are  derived  from 
minimum  ignition  curves  for  methane-air 
mixtures  published  in  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Mines  Report  of  Investigation  RI 9048, 
1986.  The  specifications,  which  were  not 
included  in  the  preproposal  draft  have 
been  included  in  the  proposal  to  provide 
an  objective  basis  upon  which  the 
applicant  can  determine  that  the 
blasting  unit  would  not  be  capable  of 
causing  ignition  of  an  explosive  methane 
atmosphere  and  thus  certify  that  this 
requirement  has  been  met 

Paragraph  (h)  is  derived  from  existing 
S  25.7(c)  ("suitebilify  for  underground 
service").  It  would  address  the  risk  of 
fire  caused  by  blasting  unite  and  would 
require  that  die  maximum  temperature 
of  any  electric  component  not  exceed 
302  *F  (150  *C).  This  is  die  maximum 
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surface  teiBperature  for  electric 
equiiineiil  appiofed  by  M6HA  under  30 
CFR  Part  18»  I VU3.  and  is  die  miBimm 
igaitiaB  teaperatuae  (tf  a  coat  dhist  l^«r. 
Compliaace  with  the  proposed 
requireiBeBt  ceuld  be  ev^uated  by  using 
a  pyrometer  or  a  siimlar  device  to  detect 
"hot  spots"  in  blastiag  units  aod  by 
raeasariag  the  tenpecature  of 
components  with  a  thenaocouple  or 
similar  device. 

Paragnph  (i)  is  derived  from  existing 
§  2S.8tbK2).  It  would  require  that 
blasting  units  be  equipped  with  an 
automatic  meaaa  to  d^pate  any 
electric  chai^  remaining  in  any 
capacitor  i^er  the  bleating  unit  is 
deeaeigized.  and  not  in  use.  Dissipating 
the  electric  charge  in  the  capacitors  in 
blasting  units  reduces  the  risk  of  the 
energy  stored  in  the  capacitor  being 
discharged  and  accidentally  causing  an 
ignition.  C^ie  commenter  or  the 
prepn^rasal  ^aft  suggested  diat  thu 
requamnent  would  necessitate  the  use 
of  a  shorting  cooaectian.  Although  this 
would  satisfy  the  proposed  requirement, 
a  bleeder  resistor  would  also  be 
sufficient  to  cooply  with  the  pn^MisaL 
Paragraph  (j)  ia  derived  from  existiii^ 
§  2S.7|e).  It  would  require  dtat  blastii^ 
units  meet  the  ace^table  performance 
criteria  af  the  coDstniction  test  in 
proposed  i  7.67(b).  Deteila  of  these 
criteria  are  deaoibed  in  the  explanation 
af  propoaed  1 7.67.  These  criteria  are 
directed  at  determining  whether  a 
blasting  unit  is  sufficient^  substantial  to 
remain  ia  sa£e  opersrfing  condition  when 
used  in  the  underground  mine 
environmenL  The  enclosure  of  a  blasting 
unit  needs  to  be  substantially 
constructed  to  prevent  dust  and 
moisture  from  being  deposited  on  the 
electric  circuits.  Water  and  corrosive 
dusts  can  cause  an  internal  short-circuit, 
and  combustible  coal  dust  on  heat- 
producing  electric  components  can 
cause  a  fire. 

Paragraph  (k)  is  derived  from  existing 
§  257(e).  It  would  require  that  blasting 
units  be  equipped  with  a  locking  device 
to  prevent  unauthorized  use.  A  device 
such  as  a  key-operated  firing  switch, 
lockable  cover,  a  padlock,  or  a 
removable  firing  pin  over  the  firing 
switch  would  meet  the  requirements  of 
this  paragraph. 

One  commenter  on  the  preproposal 
draft  stated  that  if  a  locking  device  on 
an  approved  blasting  unit  is  lost,  the 
mine  operator  could  be  tempted  to  use  a 
nonpermisflible  means  of  blasting. 
Exiting  re<ptiremeDts  for  approval  of 
biasing  unit*  require  that  a  kicking 
device  be  provided  on  biasing  units. 
MSHA  ia  unaware  of  any  information  or 
data  which  indicates  that  locking 


devicea  create  problems  that  antwaigk 
their  sdcfyheaefit 

Paragraph  (Qtt)  wndd  reviH  exiatii^ 
1 25.7^  wfUdi  icqaim  thi«  falutii^ 
units  be  sealed  to  prevent  tampning 
The  propMal  wmiU  allow  tw» 
altenativemeAada  af  gompliancc 
Blasting  nnU  andosurea,  axc^  for 
battariea»  co«dd  be  petmanently  aeeiad, 
for  example,  by  coatiaHeaa  wedding 
around  the  enclosiire  so  dial  the  unit 
would  be  daatro^d  if  entered. 
Altematiwaly,  the  electric  caaapeoenta 
covld  be  sealed  in  a  solidified  iasiilating 
material,  such  as  an  apoiiy.  With  this 
option,  the  pioposai  would  re(|uire  that 
the  eaclosore  be  assembled  with 
tamper-resistant  hardware  so  that  it 
could  only  be  opened  with  special  tools. 
Either  method  would  provide  protection 
against  improper  repair,  such  as 
substitution  of  inadequate  electric 
components  or  improper  adjustment  of 
potentiometer  settings  ia  a  bliasting  unit 
that  would  adversely  affect  its  tuning  or 
energy  output  Such  changes  in 
performance  could  lead  to  misfires  or 
potential  ignition  hazards  of  methane  or 
coal  dust  Repair  and  callbratien  of 
blasting  udHs  should  on^  be  made  by 
authorteed  repreeentatives  of  the 
blasting  unit  manufacturer. 

One  commenter  stated  that  requiting 
the  permanent  sealing  of  the  electrical 
components  would  result  in  a  higher 
cost  per  unit.  MSHA  recopiizes  that  die 
enclosure  of  a  blasting  onit  may  account 
for  a  significant  percent  of  the  total  cost 
of  the  unit  and  that  the  enclosure  may 
be  destroyed  when  repairs  are 
necessary.  Under  tfje  proposal,  the 
manufacturer  would  1ms  permitted  to 
design  the  endosure  to  facilitate 
replacing  the  electronic  circuit  within 
the  blasting -unit  without  destroying  the 
endosure. 

Paragraph  H)f2)  is  derived  from 
exmting  |f  29.7{m),  25,8(b)(4),  and 
25.11(a).  Theae  rules  would  require  that 
a  marking  be  placed  on  the  exterior  of 
blasting  units  to  warn  against 
disassembling  or  removing  components 
within  the  encloaure.  Instructions  for 
replacing  batteries  and  spedfying  the 
type  of  battery  to  be  used  would  also  be 
required  to  be  induded  on  the  blasting 
unit  enclosme. 

Paragraph  (m)  (1)  and  (2).  which  are 
derived  from  exlsthig  9  25.7(d),  would 
require  that  a  blocking  diode,  or 
equivalent  device,  be  in  series  with  the 
battery  and  that  the  charging  connedor 
be  recessed  into  die  blasting  unit 
enclosure,  ibr  blasting  umtt  that  have 
rechngeable  bottaties.  A  Uoddi«  diode 
would  prevent  aiactric  eneigy  in  the 
battery  fioaa  being  available  at  the 
charging  comtectoi;  which  coohl  cause 


an  ignMoa  of  a  aiethaae-afr  atmosphere; 
It  abo  wooWpwMnt  tite  presBiiee  ^ 
elscMc  ansigy  A«B  fte  ba<leiy  at  tte 
dungiitosn— Upi.TliadMMi^g 
coaMdor  wookr  alio  be  req^red  to  be 
recessed  into  A*  Maeing  orit  eoclosmfe 
to  prevent  short-dRaiting  of  tfia 
caoBectDv  mAMu  the  uait  is  on  at 
dodrical^  coadadive  svfrice.  such  as 
a  Bwtal  work  labfe. 

AROgrapft  (ib)(3|,  vddch  is  new.  would 
require  theta  marking  be  placed 
adfaeent  to  the  diaigiug  ooraiector  to 
warn  that  the  battery  is  to  be  chatged 
only  in  a  frerii-ais  location.  "Due  markhig 
would  ware  tiie  user  of  the  hazard 
created  by  easily  ignitable  and 
ex|riosive  hytfrogeu  gas,  which  may  be 
present  when  batteries  are  ehaiged.  This 
warning  is  indodad  on  otiter  M^iA- 
appiwed  instmnents  containing 
rechargeable  batteries. 

Section?^    Critical ehaiactenBtica> 

This  section  is  derived  from  existing 
§  25.11(d).  n  fists  the  critical 
characteristics  «^ch  wodd  be  required 
to  be  inspected  or  tested  on  each 
blasting  unit  wifli  an  approval  marking. 
As  defined  fat  Fart  7,  Subpart  A,  a 
"critical  dlarecterisic^  is  a  fisatnre  of  a 
produd  that  if  not  manufactured  as 
approved,  could  have  a  dired  adverse 
aflfed  on  safety,  lite  characteiistics 
identified  for  hmpedlon  are  the  blasting 
unit's  output  current;  voltage  cutoff  time; 
the  oompoiieiHS  that  control  tfievritage 
and  current  (hreogh  eachmaking  and 
breaking  electric  eonted;  and  the 
operation  of  visual  htdicators  and  the 
ftrhig  switch.  MSHA  believes  the 
inspection  and  testing  of  the  critical 
characterisHes  of  blasting  units  to  be  an 
essential  element  of  an  effective  quality 
assurance  program.  For  the  reasons 
discussed  under  proposed  }  7.M(g),  the 
characteristics  identified  for  mspection 
are  considered  to  be  critical  safety 
elemento  for  blasting  units  used  in  a 
potentially  explosive  atmosphere. 

Sectioa  7.66    Output  energy  test. 

The  output  energy  test  is  not  part  of 
the  critical  characteristics  in  5  7.65  but 
rather  part  of  the  product  testing  done 
by  the  applicant  in  order  to  certify  that 
the  design  of  the  blasting  unit  meets  the 
requirements  of  the  subpart.  Several 
performance  characteristics  of  the 
blasting  unit  which  are  tested  using  the 
test  procedures  of  the  output  energy  test 
are  also  critical  characteristics  which 
must  be  inspeded  or  tested  on  each 
approved  blasting  anit.  However,  when 
testing  critical  (Aaraderistics,  die 
applicant  dees  not  necessarify  have  to 
follow  the  sane  peooedures  estaUidied 
for  proAid  testing  under  the  outpd 
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tttditioas  witiUbi  the  range  of 
the  capacity  ^i  the  blasting  unit  and  one 
test  exceeding!  its  capacity.  The  latter 
test  which  isj$ew.  would  be  used  to 
detennine  wb^dier  the  vteual  indicators 
are  operatioaHl  and  would  determine 
whether  the  Imng  swttch  is  inoperative 
when  the  blasting  circuit  resistance 
exceeds  the  wtt's  capacity. 

Paragraph  1%)  woefd  provide  the 
criteria  for  aoqeptdile  performance 
under  the  UanliH  circuit  resistmce 
tests.  Paragra^  (bKl)  would  revise 
existlug  1 2S.TM,  which  requires  diat 
voltege  be  mi^railable  at  the  firing  Une 
terminals  IS  fmHseoonds  after  operation 
of  the  firing  s^tdi.  "The  pnqiosal  Would 
redaoe  this  to  10  milHseoonds.  An 
approved  Ua^Hng  unit  should  cut  off 
electric  energy  to  the  Masthig  circuit  as 
quickly  as  possible  to  reduce  the  risk  of 
generating  a  $^ak  by  the  post-firing 
contact  of  wilts  to  the  firing  circuit  This 
can  happen  e^My  as  the  force  of  the 
blast  disturbs  khe  surronnding  area.  The 
blast  also  reltMes  gas  and  raises  and 
suspends  exi|0aive  coal  dust  wduch 
could  be  ipiitod  if  such  spaxka  are 
gennated. 

The  propoabd  10  mdliseconds  rule 
tvoukl  provide  aoqile  time  for  the 
biasing  unit  to  initiate  electric 
detonators  ai^d  allows  for  timing 
variations  ca^i^  by  conqionent 
tolerances,  tefi^perature  variations,  and 
component  a^fag.  Three  of  the  four 
blasting  onitii  ^bmitted  for  approval 
under  Part  ZSJ^ince  1977  have  contained 
the  10  millise(:bnd  cutoff  capability  at  no 
appreciable  qost  increase  for  the 
production  o£  the  unit  MSHA  believes, 
therefore,  that|existing  technology 
makes  it  possible  and  economically 
feasible  to  reduce  the  voltage  cutoff  time 
of  the  blastingjunit  to  10  miUiseconds, 
thus  decreasing  the  risk  of  generating  a 
spark  by  the  rost-firing  contact  of  wires 
in  the  firing  olcuit 

Paragraphs)  ib)(2)  (i)  and  (ii)  are 
derived  from  {odstiiig  ||  25.7(d)  and 
25.7(1)-  PsragiUph  (b)(2)(i)  would  require 
that  no  electow  current  in  excess  of  50 
milliamperss  be  avaibble  except  during 
firing  of  the  bUsting  unit  Paragraph 
(bX^U)  woold  require  diat  the  electric 
current  be  avwlable  only  throu^  the 
firing  tine  termtosJs.  Rfty  ndUiamperes 
would  be  the  nwxiMnm  test  current  for 
blasting  drcult  oontinaity  tests  and 


I  approjdoMtely  Vfc  of  the 
maximaBno4taie  cnneBt  far  electric 
detmaton.  TUs  woohl  '^j^j^o*^  the 
potential  hnard  of  electeical  shock  to 
the  asar  and  enuid  prevent  the  user 
bom  accidentally  or  deMberatdy  firing 
electric  dctoaslors  from  any  location  on 
the  blasting  anit  odKT  dian  at  die  firii« 
line  teisiiiials. 

Under  paragraph  (b)(2)(iii),  which  is 
derived  from  existing  i  25.7^),  a 
blasting  unit  would  foe  required  to 
produce  a  firing  current  of  at  least  two 
.  amperes  daring  die  first  five 
milUseoonds  aftsr  operation  of  die  firing 
switch.  Hm  test  wotdd  be  oondacted 
with  rasisHvo  loads  up  to  the  raaximom 
blasting  droait  resistanoe.  Two  amperes 
for  five  orilUseconds  represents  the 
cunent  and  time  necessaiy  to 
coBsiitewtiy  fire  a  typical  electric 
detonator. 

The  T  ampere  firing  cvrent  mimimum 
is  an  increase  over  the  1J6  ai^eres 
specified  in  existing  Part  2S.  LMaeasing 
the  mhriwwm  firtog  current  woold 
reduce  the  Iflcelihood  of  misfires  and 
improve  the  compatability  of  blasting 
units  consisteat  with  modem 
detonators. 

Paragraph  (bXZKiv)  is  derived  bom 
existing  If  2S.7  (d)  and  (j),  and  25.28(b). 
It  woM  leqaire  that  die  electric  current 
from  dw  blasting  aait  not  exceed  an 
average  of  100  amperes  dattog  the  first 
ten  B^hseeonds  ^ter  fte  Masting  unit  is 
operated  to  prevmt  arcing  in  the 
detonator.  An  electric  currsnt  greater 
than  an  average  of  100  amperes  through 
a  typical  electric  detonattw  could  result 
in  eiratic  detonator  timing,  a  damaged 
detonator  shell,  or  an  ejected  detonator 
sealing  plug. 

Patagnph  (bX3)  is  new  and  would 
require  diat  the  safety  features  required 
by  proposed  i  7.07  operate  properly 
when  the  maximam  Masting  current 
resistance  for  die  Masting  unit  is 
exceeded.  The  unit  would  be  required  to 
provide  visual  indication  that  die 
blasting  circuit  resistance  exceeds  the 
blasting  unit's  capacity  and  the  firing 
switch  would  have  to  be  inoperative. 

Section  7.67  Construction  test 

TUs  section  is  derived  from  existing 
S  25.7(c).  It  would  require  that  blasting 
units  be  tested  to  determine  if  they  will 
perform  reUably  when  exposed  to  the 
physical  stresses  of  the  underground 
mining  environment 

Paragraph  (a)  sets  forth  the 
procedures  for  testing  blasting  units.  The 
proposed  drop  test  vrould  provide  an 
objective  criterion  for  detnmining 
whether  a  biflffting  unit  is  sufficiendy 
rugged  for  use  in  mining.  The  first  test 
woold  be  conducted  by  drofqiing  the 
blasting  unit  from  a  hei^t  of  diree  feet 


onto  a  ooBcrete  floor,  which  simidates 
the  Brine  floor,  so  that  each  sarfece, 
comer,  and  edge  sMces  the  floor  first  et 
least  aae  time,  llnee  feet  is  the  hei^  at 
vAiA  a  MasOng  anit  is  oormally 
carried,  if  dw  Masting  unit  ie  not  rugged, 
internal  etfcaitty  coidd  be  damaged  and 
safe  performance  of  the  unit  couM  be 
adversely  effected,  causfaig  raisfhes. 
Batteries  or  other  components  that  are 
ejected  from  the  unit  or  exposed  could 
provide  an  ignition  source.  Under  die 
proposri,  five  mdts  would  be  required  to 
be  dropped  at  least  twenty  times  eedi. 

The  proposal  is  substantively 
undianged  from  the  prepropusal  draft 
which  several  commenters  stated  was 
too  severe.  At  this  stage  in  the 
rulemaking  process,  K6HA  continues  to 
believe  that  the  drop  test  is 
representative  of  fte  mining 
environment  in  which  Mwting  units  are 
used  MSHA  currendy  uses  a  diree  foot 
drop  test  to  determine  the  niggedness  of 
blasting  units  as  well  as  other  hand-held 
devices  submitted  for  approval  such  as 
methane  detectors,  portable  transceivers 
and  dust  sampling  devices.  Criteria  for 
the  drop  test  has  been  developed  in  this 
proposed  approval  requirement  to 
provide  uniform  testing. 

The  proposal  would  also  require 
testing  of  blasting  units  for  moisture 
resistance  and  the  ability  to  operate 
properly  at  various  teo^ieratures.  The 
same  five  blasting  units  used  for  the 
drop  test  would  be  required  to  be 
submerged  for  one  hour  under  one  foot 
of  water.  For  two  of  the  units,  the  water 
temperature  would  be  required  to  be 
mainteined  between  35  *F  and  45  *F.  The 
water  temperature  for  two  other  units 
would  be  required  to  be  maintained 
between  S5 'F  and  106  "F,  and  fw  the 
one  remaiaing  unit  the  water 
temperature  would  be  required  to  be 
maintained  between  65  °F  and  75  °F. 
Operating  the  blasting  units  at  a 
temperature  range  of  approximately  35 
*F  to  105  *F  is  representative  of  the 
broad  range  of  temperatures  that  may 
occur  in  an  underground  mining 
environment 

The  submeraion  test  in  which  a 
blasting  unit  is  submerged  under  one 
foot  of  water  for  one  hour,  would 
provide  an  assessment  criterion  for  the 
requirement  of  existing  f  25.7(c)  that  the 
blasting  unit  be  resistant  to  moisture. 
The  proposed  test  would  be 
uncomplicated  and  does  not  require 
special  or  expensive  test  equipment  to 
perform.  The  test  would  assure  that  the 
unit  is  resistant  to  moisture  w^ch  could 
cause  corrosion,  short-circuiting,  and 
pfasrsical  damage  to  the  components. 

The  reqidreaient  that  the  blasting  onit 
meets  the  acceptable  performance 
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critaria  of  this  section,  after  it  has  been 
operated  with  the  firing  tine  ten^oals 
open-drcoited  and  shwt-circaited,  has 
been  retained  6pm  die  preproposal 
draft.  Operatinig  the  blas^  unit  under 
these  conditions  is  a  conunoo  event  and 
should  not  cause  damage  to  the  unit 

The  preproposal  draft  provision  tfiat 
blastiii^  units  be  operated  25  tbnes 
within  an  8-hour  period  has  not  been 
retained  in  the  proposaL  Upon  further 
review,  MSHA  believes  that  this  test  is 
not  necessary  to  determine  the  safety  or 
effective  use  of  the  blasting  units. 

ParagrajA  (b)  would  provide  the 
criteria  for  evaluating  the  blasting  units 
tested  under  tlus  section.  Each  unit 
would  be  required  to  meet  the  output 
energy  test  of  proposed  1 7.66.  The 
proposal  would  also  require  that  there 
be  no  damage  to  the  firing  line  terminals 
which  would  expose  an  electric 
conductor  that  die  visual  indicators  be 
operational;  that  no  batteries  be 
separated  from  the  blasting  unit;  and 
that  no  water  be  present  inside  the 
blasting  unit  enclosure.  Any  of  these 
conditions  would  indicate  a  reduction  in 
the  ability  of  the  blasting  unit  to  pc^orm 
reliably  and  safely  in  underground 
mines. 

Section  7.68   Firing  line  tenninals  test 

This  section  is  new  and  would  require 
that  firing  line  terminals  on  blasting 
units  be  tested  to  establish  that  they 
provide  a  secure,  low  resistance 
connection,  as  required  by  proposed 
S  7.64(e)(1). 

Paragraph  (a)  would  require  that  the 
contact  resistance  through  each  firing 
line  terminal  be  determined  and  that  a 
10-pound  pull  be  applied  to  a  No.  18 
gauge  wire  that  has  been  connected  to 
each  firing  line  terminal  according  to  the 
manufocturer's  instractions.  A  No.  18 
gauge  wire  is  commonly  used  for 
blasting  cables.  The  10-pound  pull  test 
would  permit  the  evaluation  of  the 
gripping  strength  of  the  connection  at 
the  firing  line  terminal  to  maintain 
electric  contact. 

Paragraph  (b)  sets  forth  the 
acceptable  performance  criteria  for 
these  tests.  Contact  resistance  thnwi^ 
the  firing  line  terminals  would  be 
required  to  be  less  than  1  oIhb.  This 
would  minimise  output  eneigy  losses 
that  could  rsduoe  die  total  eneigy 
available  to  the  Masting  circuit  In  die 
pull  test,  the  wire  connected  to  the 
blasting  unit  firing  line  tierminals  would 
be  required  to  remain  connected. 

Section  7.89   Approval  maMng. 

This  section  is  derived  bom  existing 
9  25.11.  ft  would  require  that  all  blasting 
units  be  identified  as  permissible  and 
MSHA-approved  with  a  permanent. 


legible  maiicfaie.  Hie  iwraval  naridng 
would  indude  the  maxiaraB  Uutlng 
drcnit  resislBiMewitii'which  tlie  imit 
can  be  used.  TIm  iixdwiea  of  Ae 
maximum  resistance  In  die  vppnntl 
marking  i»  new  and  would  notify  the 
user  of  te  blaating  onft's  capabilities, 
^nnoval  martrings  fsdUtate  the 
identification  (rf  approved  blasting  units 
in  the  field. 


Section  7.70 
audit 


Poat-<^^roval  product 


Consistent  with  Part  7,  Subpart  A.  this. 
section  is  new  and  would  require  an 
approval-holder  to  i»ovide  the  Agents 
an  aniroved  blasting  unit  at  no  cost 
upon  request  The  poipeee  of  acqeirteg 
the  blasting  unit  would  be  to  audit 
compliance  with  the  approval 
requirements  of  this  subpart  Auditing  of 
approved  blasting  units  would  be 
conducted  under  the  general  au(Ut 
provision  of  Part  7,  Subpart  A.  MSHA 
will  conduct  the  product  audit  as  often 
as  necessary,  but  no  more  than  once  a 
year  at  the  manufacturer's  cost  except 
for  cause. 

Approved  blasting  units  would  be 
obtained  for  audit  from  the  approval- 
holder  or  bom  other  sources,  such  as 
mine  suppliere  or  distributors.  MSHA 
could  obtain  blasting  units  at  anytime  at 
MSHA  expense.  In  acc(»dance  with  Part 
7,  Subpart  A,  all  approved  blastiln^  units 
audited  by  MSHA  would  be  selected  by 
the  Agency  as  representative  of  those 
distributed  for  use  in  mines.  The 
approval-holder  would  be  permifted  to 
obtain  any  final  evaluation  report 
resulting  from  such  audits.  When  an 
approved  blasting  unit  is  requested  by 
MSHA  for  audit  the  Agency  will 
arrange  with  the  approval-holder  to 
examine  and  evaluate  the  unit  at  a 
mutually  agreed  upon  time  and  location 
and  permit  the  approval-holder  to 
observe  any  audit-related  tests 
conducted.  This  examination  and 
evaluation  can  take  place  at  a  MSHA 
facility;  at  the  manuucturer's  ^ant  or 
distributitm  center  or  at  any  other  place 
agreed  upon  by  MSHA  and  die 
approval-holder. 

When  determining  which  Masting 
units  to  audit  MffiiA  would  consider  a 
variety  of  factors.  Tliese  may  include, 
for  exanqde,  whether  the  manufacturer 
has  previously  prodnoed  the  approved 
blasting  unit  or  similar  Masting  units; 
whether  the  approved  Masting  unit  is 
new  or  part  of  a  new  line;  or  whedier 
the  apiMoved  blasting  unit  is  intended 
for  a  unique  aiq)lication  or  limited 
distribution.  Odier  considerations  may 
be  blasting  unit  ctunplexity;  die 
manufactmer's  previoas  blasting  unit 
audit  results;  Masting  unit  populatian  in 
the  mining  community;  and  the  Hmi^ 


sinoe  the  Jut  audit  or  sfaieetbe  Masting 
unft  waafiwt  appeevied. 

Based  on  MSHA's  eiqwfienoe,  the 
Aaeney  antidpatas  few  tawtanoef  fai 
wmch  more  thu  OM^qMovad  Masting 
unit  will  be  rwiadiad  froa  any  one 
manuEactarar  ^  anjr  dot  year.  There  are 
several  events,  however,  vriilch  may 
demonstrate  or  cause  MSHA  to  believe 
that  a  blafetiqg  unit  does  not  meet  the 
technical  raqnlwanent  upon  wMch  the 
approval  was  based.  For  example, 
MSHA  may  have  conmlaints  about  the 
safefunctioidng  of  a  uastiog  unit;  have 
evidence  of  chu^gea  tfiat  have  not  been 
approved:  need  tp  reteet  *  Masttaig  unit 
with  which  an  audtt  test  indicated  a 
problem;  or  need  to  varyy  that 
corrective  action  leqoired  iHWiously  by 
MSHA  has  been  XaSaax.  Because  die  use 
of  die  approval  maildng  obligates  the 
approval-holder  to  manufacture  the 
blasting  unit  according  to  the  technical 
reqidrements  upcm  wMch  the  approval  — 
was  based.JblSHA  believes  tlmt,  when 
there  is  cause,  the  approval-holder  must 
provide  additional  approved  blasting 
units  so  the  Agency  can  ensure  that  the 
approval-holder  is  meeting  this 
obligation. 

VIHien  deficiendes  are  found  during 
MSHA  audits  of  approved  Masting 
units,  MSHA  will  require  diet  die 
manufacturer  take  all  necessary 
corrective  actions  to  address  the 
defidendes.  These  actions  could 
indude,  but  are  not  lindted  to,  the 
approval-holder  recalling  or  retrofitting 
the  approved  blasting  u^ts  involved, 
and  issuing  user  notices.  Consistent  with 
Part  7, 1 7.9,  revocation  of  the  approval 
by  MSHA  may  result  when 
discrepancies  in  epproved  blasting  units 
are  not  successful^  corrected. 

Section  7.71   Ajf^aroval  checklist 

This  section  is  new  and  would  require 
that  manufacturen  provide,  with  each 
blasting  unit  a  description  of  what  is 
necessary  to  maintain  the  blasting  unit 
in  an  approved  condition.  Maintaining 
blasting  units  in  an  approved  condition 
is  fundamental  to  their  safe  use  in 
underground  mines  and  is  required  of  all 
mine  cqierators. 

Section  7.72   New  technology. 

The  proposed  technical  requirements 
for  blaating  units  indude  bodi  design 
and  pafMinance  requiranents.  MSHA 
is  aware  that  design  requirements  can, 
at  times,  limit  die  introduction  of 
technolMical  inqirovements  or  hinder 
new  apiMicaticms  of  axistiag  tsdinology. 
To  address  this,  the  propoeal  indades  a 
"new  tedmolo^  provWon  wdiidi 
applies  to  either  new  technology  or  new 


Ftdtal  Itogbter  /  VqU  S3.  No.  120  /  Wednesday.  June  22.  1988  /  Proposed  Rules  28S13 


applica 
blasting  uni' 

Several 
desire  to  ha 
allow  MSi 
that  Incoi 


f  existing  technology  to 


enters  indicated  a 
provision  which  would 
approve  blasting  units 
:te  technology  for  which 
the  specific  ^uirements  of  this  subpart 
are  not  appijqpriate.  Although  at  an 
earlier  stags  in  the  rulemaking,  MSHA 
believed  that!  the  specific  requirements 
of  this  subp|H  would  be  appropriate  for 
any  future  tMhnology,  the  Agency 
recognizes  tji^t  technology  not  now 
-envisioned  ihay  at  some  time  in  the 
future  be  appied  to  blasting  units.  The 
proposal  th^ijefore  allows  approval  of 
blasting  unit^  that  incorporate 
technology  Ifit  which  the  specific 
requiremenlki  of  this  subpart  are  not 
appropriate  jif  MSHA  determines  that 
the  blasting  iiinits  are  as  safe  as  those 
which  met  the  requirements  of  this 
Subpart  D.  To  implement  this  provision, 
MSHA  will  (jkescribe  appropriate 
technical  requirements  and  test 
procedures  Vrhen  such  approval  is 
sought        [J 

Chice  MSHA  approves  a  blasting  unit 
under  this  s^t^ion,  the  Agency  would 
make  the  modified  tests  and 
requiremenUB  used  by  MSHA  to  evaluate 
a  particular  technology  available  to 
manufactur^ts  and  other  interested 
persons.  If  tivet  a  period  of  time  MSHA 
receives  a  nitnber  of  applications  for 
the  same  typ^  of  technology  or  newly 
adopted  tecntiology.  MSHA  would 
revise  the  blasting  unit  approval 
regulations  il^u^  the  rulemaking 
process  to  recognize -such  developments. 
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The  following  derivation  table  lists: 
(1)  Each  sec^on  number  of  the  proposed 
rule  (New  Sfittion]  and  (2)  the  section 
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Distribution  Table 
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section  numbers  marked  with  an 
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Old  section 
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IV.  Drafting  Infbnnatioo 

The  principal  persons  responsible  for 
preparing  this  proposed  rule  are: 
Kenneth  A.  Sproul  and  Arthur  E.  Page, 
Approval  and  Certification  Center, 
MSHA:  Helen  B.  Caraway,  Office  of 
Standards,  Regiilations  and  Variances. 
MSHA:  and  Carolyn  D.  Sims,  Office  of 
the  Solicitor,  Department  of  Labor. 

V.  Executive  Otder  12291  and 
Regulatory  Flexibility  Act 

In  accordance  with  Executive  Order 
12291,  MSHA  has  prepared  an  initial 
analysis  to  identify  the  potential  costs 
and  benefits  associated  with  proposed 
Subpart  D.  This  analysis  has  formed  the 
basis  for  the  Initial  Regulatory 
Flexibility  Analysis  required  by  the 
Regulatory  Flexibility  Act.  In  this 
analysis,  MSHA  has  determined  that  the 
pro]>osed  rule  would  not  result  in  major 
cost  increases  nor  have  an  incremental 
effect  of  $100  million  or  more  on  the 
economy.  Therefore,  the  rule  is  not 
within  the  criteria  for  a  major  rule,  and  a 
Regulatory  Impact  Analysis  is  not 
required. 

The  Regulatory  Flexibility  Act 
requires  ^at  agencies  evaluate  and 
include,  wherever  possible,  compliance 
alternatives  that  minimize  any  adverse 
impact  on  small  businesses  when 
developing  regulatory  proposals.  This 
proposed  rule  does  not  significantly 
alter  the  existing  technical  requirements 
for  multiple-shot  blasting  units. 

This  new  proposal  would  increase 
private-sector  involvement  in  the 
approval  of  mining  equipment.  For  the 
first  time,  in  lieu  oftesting  only  by 
MSHA.  the  applicant  or  a  third  party 
selected  by  the  applicant  would  test 
multiple-shot  blasting  units.  The  Agency 
anticipates  that  this  new  procedure 
would  reduce  duplicate  testing  of 
products  in  some  cases  and  eliminate 
associated  costs  and  potential  delays  in 
equipment  approvals.  In  addition,  the 
procedure  is  expected  to  enhance  the 
safety  of  miners  through  the  more  rapid 
introduction  of  technological  advances 
in  mining  products. 

Any  necessary  testing  of  products 
required  by  MSHA  either  is  not 
substantially  different  fiom  that 
currently  undertake  nor  does  not  impose 
significant  costs  con^>ared  to  the  sales 
value  of  the  product  The  application 
procedures,  quality  assurance  program, 
and  annual  audit  do  not  impose 
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significant  costs.  This  proposed  Sot^wrt 
D  darifin  tbe  standards  iidiich  mast  be 
met  by  industry  for  ^tproval  of  multiple- 
shot  blasting  units  aad  makes  die 
approval  process  more  eflScient  thereby 
reducing  costs  for  large  as  welt  as  small 
businesses. 

The  Agency  estimates  that 
incramental  cost  increases  totaling 
$18,700  are  ofbet  by  a  cost  savings  of 
approximately  $4.2Qa  The  total  aimual 
incremental  cost  impact,  thetefoie.  is 
expected  to  be  $14^00. 


VL 


BedKlioBAci 


This  proposal  contanw  information 
collection  requirements  subject  to  die 
Paperwori(  Reductioa  Ad  of  ISBOi  44 
U.S.C.3501e/se9. 

Proposed  S  7.63  would  require 
applicants  seeking  approval  of  multiple- 
shot  blasting  mdts  to  submit  all 
application  for  apinoval  MSHA 
estimates  there  wiO  be  1  application  per 
year,  requiring  4  hours  to  prepare.  At  an 
estimated  cost  of  $31  per  hour.  1 
application  would  leipiire  4  hours  and 
cost  $124.  Under  die  revised  fee 
sdiedide,  an  api^cation  fee  of  $100  is 
being  diaiged  for  a  total  cost  of  $224  per 
year. 

Under  dns  proposal  Part  7,  Subpart 
A,  §  74(a)  woirid  reqidre  records  of  test 
results  and  prooedons  vAAA  must  be 
retained  for  at  least  duee  years. 
Standard  testing  protocols  used  by  the 
scientific  commumly  tndode  die  keyring 
of  records  of  product  testhig.  Tber^bte. 
M9iA  estteates  dtere  wffl  be  no 
addSfdanal  coat  for  applicaBts  to 
maintain  diese  reoonis. 

Under  dris  prapoMl,  Part  7,  Subpart 
A.  §  7.5(d)  would;  Hkewte.  rsqinre 
appUcants  to  rsport  loMSHA  any 
knowledge  (rf  a  prodad  didributed  wf di 
criticd  diaradwidica  not  in  accordance 
widi  die  approval  spedficadona.  MSHA 
estiautes  tibat  less  than  one  rspcHi  per 
year  firom  ad  ■Hmofacturers  would  be 
subndtted.  Thevefcn.  MSHA  has 
assigned  no  additional  coats  to  this 
requiiement 

llie  proposal  woidd  require 
applicants  to  nmiataiiit  records  en  die 
distrttratian  of  each  blasting  onit  bearing 
an  approval  mnking  as  set  forth  in  Part 
7,  Sot^patt  A.  1 7.7(c).  Tins  proviaioo 
does  nd  qieeify  the  type  ol  rsowd.  and 
MSHA  believes  appbcania  will  use 
existing  sales  record  systems  to  coaaply. 
Therefore,  MSiA  has  "^rrignfld  no  aid 
to  this  reqnirament 

Proposed  i  7JX  wonld  require  the 
applicant  to  indnde  an  mppitnai 
pemisaibility  cheddist  widi  eedi 
blasting  unit  beaihig  an  approval 
mariing.  MSHA  asttmatlae  diet  it  would 
requke  two  hows  to  develap  die 
checklist  At  $31  an  hoar,  die  onetfane 


cost  would  be  two  hours  or  $B2  for  t 
approved  blasting  unit  MSHA  has  also 
investigated  the  cost  of  iuvttiag  the 
checklist  with  each  blaatiag  unit  and  has 
determined  that  the  cod  is  ndnimd.  It 
takes  only  a  few  seconds  to  insert  die 
checklist;  and  only  1000  blastii^  units 
are  sold  annually. 

MSHA  specifically  sdidts  comments 
on  the  merits  and  impact  of  these 
requirements.  Comments  should  be 
submitted  to  the  Office  of  Infonnation 
and  Regdatory  AB^tn  ol  the  OfBce  of 
Management  and  Budget  maiked. 
"Attention:  Desk  Officer  far  Mine  Safety 
and  Health  Administtadon".  The  final 
rule  will  respond  to  any  comments  on 
the  information  collection  requirements. 

ud'Of  EHio|ects 

30  cm  Part  7 

Blasting  units.  Mine  safety  and  health, 
Undn^tiund  ndning. 

30CPRPart^ 

Explosives.  Mine  safety  and  health. 
Research. 

Date:  June  14. 1908. 

DavidCOrNad. 

Deputy  AssiBtaat  Secretary  for  Mine  Safety 
andHealth. 

It  is  proposed  diat  Subchapter  B, 
Chapter  I.  Tide  30  of  die  Code  of  Federal 
Regulations  be  amended  asiollows: 

PART  7— TESTING  BY  APPUCANTOR 
THIRD  PARTY 

1.  The  audiority  citation  for  Part  7      . 
continues  to  read  as  foDorws: 

Authority:  30  U.S.C.  967. 

2.  A  new  Subpart  D  is  added  to  Part  7 
to  read  as  follows: 

(Mts 


7.0  Pmpose  and  effective  date. 

7.62  Definitions. 

7.63  Applicatiim  requiremeots. 

7.64  Technical  requirements. 

7.65  Critical  characteristics. 

7.66  Outpd  energy  test. 

7.67  Constroction  teat 

7.68  Rring  Mae  tenmnals  test 

7.69  Approval  marldng. 

7.70  PDBt-approval  prmhict  audit 

7.71  Approval  checldiat 

7.72  New  technology. 

}7j61   Pwpoee  and  dtocBvedte. 

This  subpart  establishes  the 
requirements  for  MSHA  approval  of 
multiple-shot  blasting  units.  It  is 
effective  [insert  effective  date  of  find 
rule].  Applications  for  approvd  or 
extensions  of  approvd  sdwdtted  after 
[insert  date  one  year  from  tbe  effectivs 
date  of  final  rule]  shaU  ned  the 
requirements  of  this  i 


S7ja 

The  fodowing  definitions  apply  hi  dds 
sulqiart* 

Bhsting  circuS.  A  circuit  that 
includes  one  or  more  dectric  detonators 
connected  in  a  ringle  series  and  the 
firing  cabte  used  to  cdmed  the 
detonators  to  die  blasting  unit 

^A}s£av  un/L  An  electric  device  used 
to  initiate  electric  detonators. 

Normal  operation.  Operation  of  the 
unit  according  to  the  manufodurw's 
instructieos  with  foUy-chaqad  batteries; ! 
with  electric  raunponents  at  any  vdue 
within  their  specified  tolerances:  and 
with  adjustable  electric  compooents  set  ! 
to  any  vdue  within  their  range.  I 

f7J3   /IppiedtanrsquhemenlB.  ' 

(a)  Each  applicatiim  for  approval  of  a 
blasting  unit  shad  indude  the  foUowing: 

(1)  An  overaH  assdnbly  drawing 
showing  the  physicd  construction  of  die 
blasting  udt: 

(2)  A  schematic  diagram  of  the  electric 
circdt: 

(3)  A  parts  list  qwcilytaig  each  electric 
component  and  ita  efectricd  rating, 
induding  tolerances;  and 

.  (4)  A  layout  drawing  sbofwing  the 
location  deadi  ooniKinent  and  wiring. 

(b)  All  drawi^s  abaU  be  tided, 
numbered,  dated,  indode  the  lated 
revision  nomber.  and  auiy  be  G(«bined 
into  oompodtea. 

(c) 'l%e  application  riudi  contdn  a  dd 
of  aU  the  drawtage  submitted.  IwcfaKfing 
drawing  tides,  nombers,  and  revisions. 

(d)  A  deiattod  tecfadcd  descripdon  of 
the  operatton  and  use  of  the  btasdng 
unit  shall  be  submitted  widi  the 
applieetion. 

S7J4   TsciidcBlriiiMlrimli. 

[a)Bnei:gyeotpat.  Bach  biastiiig  unit 
shall  ined  the  acoaptaUe  performence 
criteria  of  die  output  energy  ted  in 
(7.66. 

(b)  Maxuaum  bhsting  circuit 
resistance.  The  maximxim  value  of  the 
resistance  of  the  blasting  dicuit  that  can 
be  connected  to  the  firing  Hne  terminals 
of  the  blasting  unit,  widiod  exceeding 
its  capacity,  shall  be  specified  by  the 
en^cant.  The  qiedfied  wia^tmifFn 
blasting  circuit  resistance  shaU  be  at 
least  ISO  ohms. 

(c)  Visual  indicators.  The  blasti^  «q|^ 
shall  provide  a  visual  indicadon  to  the 
user  prior  to  the  operation  of  the  firing 
switch  when — 

(1)  The  voltage  necessary  to  produce 
the  required  filing  current  ie  attefaied; 
and 

(2)  The  resistance  d  die  blasting 
circuit  exceeds  the  spedfled  mnnfaaitip 
blasting  circuit  resistance  for  die  udt. 
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(d)  Firing  switch.  The  svntch  used  to 
initiate  the  amplication  of  energy  to  the 
blasting  circuit  shall— 

(1)  Require  deliberate  action  for  its 
operation  to  {prevent  accidental  firing. 

(2)  Operate  only  when  the  voltage 
necessary  to  produce  the  required  firing 
cuirent  is  avEiilable  to  the  blasting 
circuit:  and 

(3]  Operate  only  when  the  resistance 
of  the  blasting  circuit  does  not  exceed 
the  speciHeq  maximum  blasting  circuit 
resistance  of  the  unit. 

(e)  Firing  Utte  terminals.  The 
terminals  used  to  connect  the  blasting 
circuit  to  the  blasting  miit  shall— 

(1)  Provide  a  secure,  low-resistance 
connection  tp  the  blasting  circuit  as 
determined  by  the  firing  line  terminals 
test  in  S  7.68i  i 

(2)  Be  corrdsion-resistant; 


(3)  Be  insulated  to  protect  the  user 
fiom  electrical  shock;  and 

(4)  Be  separated  from  each  other  by 
an  insulated  barrier. 

(f)  Ratings  of  electric  components.  No 
electric  component  of  the  blasting  unit 
other  than  batteries,  shall  be  operated  at 
more  than  90  percent  of  any  of  its 
electrical  ratings  in  the  normal  operation 
of  the  blasting  unit. 

(g)  Non-incentive  electric  contacts.  In 
the  normal  operation  of  a  blasting  unit, 
the  electric  energy  discharged  by 
making  aiul  breaking  electric  contacts 
shall  not  be  capable  of  igniting  a 
methane-air  atmosphere,  as  determined 
by  the  following: 

(1)  The  electric  ciurent  through  an 
electric  contact  shall  not  be  greater  than 
that  determined  fiom  Figure  D-1. 


(2)  Hie  maximum  voltage  that  can  be 
applied  across  an  electric  contact  that 
discharges  a  capacitor  shall  not  be 
greater  than  that  determined  from  Figure 
D-2. 

(3)  The  electric  current  through  an 
electric  contact  that  interrupts  a  circuit 
containing  an  inductive  component  shall 
not  be  greater  than  that  determined  from 
Figure  D^.  Inductive  components 
include  inductors,  chokes,  relay  coils, 
motors,  transformers  and  similar  electric 
components  that  have  an  inductance 
greater  than  100  micro-Henries.  No 
inductive  component  in  a  circuit  with 
making  and  breaking  electric  contacts 
shall  have  an  inductance  value  greater 
than  100  milli-Henries. 

BIUJNO  COM  4S1*-41-li 
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(h)  Maxiii  }bm  tempemtun.  In  the 
normal  opei  ation  of  the  blasting  unit, 
the  maximuit  temperature  of  any 
electric  component  shall  not  exceed  302 
•F  (150  'C).  I 

(i)  Capacmr  discharge.  The  blasting 
unit  shall  inqlude  an  automatic  means  to 
dissipate  aniy  electric  charge  remaining 
in  any  capadtor  after  the  blasting  unit  is 
deenergizedl  >nd  not  in  use. 

(j)  ConstiifiiUon.  The  blasting  unit 
shall  meet  tjip  acceptable  performance 
criteria  of  tl^S  construction  test  of  }  7.67. 

(k)  Lockiia  device.  The  blasting  unit 
shall  be  equipped  with  a  locking  device 
to  prevent  unauthorized  use. 

(1)  Enclost/te.  (1)  The  blasting  unit 
enclosure  shall  be  protected  against 
unauthorized  disassembly  by — 

(i)  Sealing  the  enclosure,  except  the 
battery  combartment  for  replaceable 
batteries,  uauig  continuous  welding, 
brazing,  soldering,  or  equivalent 
methods;  or  . 

(ii)  Sealing!  the  electric  components, 
other  than  batteries,  in  a  solidiHed 
insulating  mi^terial  and  assembUng  the 
enclosure  with  tamper  resistant 
hardware. 

(2)  The  bb^ting  unit  enclosure  shall 
be  marked  tp^  indicate  that  the  unit 
contains  coijibonents  that  are  not  to  be 
disas8emble|(  or  removed  and  to  specify 
replacement  )attery  types. 

(m)  Battel)  charging.  Blasting  units 
that  contain  i  echaigeable  batteries  shall 
have — 

(1)  A  bloclqng  diode,  or  equivalent 
device,  in  sejrfes  with  the  battery  to 
prevent  eledt^c  energy  in  the  battery 
from  being  available  at  the  charging 
connector 

(2)  The  choking  connector  recessed 
into  the  enclosure;  and 

(3)  A  mariung  adjacent  to  the  charging 
connector  tq  Warn  that  the  battery  is  to 
be  charged  (|^ly  in  a  fresh-air  location. 

§7.65    Criticat  Characteristics. 

The  follow  ng  critical  characteristics 
shall  be  insdi  cted  or  tested  for  each 
blasting  uni|  o  which  an  approval 
marking  is  affixed: 

(a)  The  output  current; 

(b)  The  vcfltage  cutoff  time; 

(c)  The  components  that  control 
voltage  and  tairrent  through  each 
making  and  breaking  electric  contact; 
and 

(d)  Opera^on  of  visual  indicators  and 
the  Sring  sv^tch. 

§7.66    Outpi^MMrgytML 

(a)  Test  pMcedures.  The  blasting  unit 
shall  be  tested  by  firing  into  each  of  the 
following  resistive  loads,  within  a 
tolerance  of  ;±1%: 

(1)  The  msximum  blasting  circuit 
resistance  for  the  unit  plus  10  ohms; 


(2)  The  maximum  blasting  circuit 
resistance  for  the  unit  minus  10  ohms: 

(3)  Any  resistive  load  between  3  ohms 
and  the  maximum  blasting  circuit 
resistance  for  the  unit  minus  20  ohms; 
and 

(4)  One  ohm. 

(b)  Acceptable  performance.  (1)  The 
voltage  shall  be  zero  at  the  firing  line 
terminals  10  milliseconds  after  operation 
of  the  Hring  switch. 

(2)  The  electric  current  from  the 
blasting  tmit  shall  be — 

(i)  Less  than  SO  milliamperes  except 
during  firing  of  the  blasting  unit; 

(iij  Available  only  throui^  the  firing 
line  terminals; 

(iii)  At  least  2  amperes  during  the  first 
5  milliseconds  followitig  operation  of  the 
firing  switch  when  connected  to  each 
resistive  load  bom  1  ohm  up  to  and 
including  the  maximum  blasting  circuit 
resistance  for  the  tmit  minus  10  ohms; 
and 

(iv)  Not  exceed  an  average  of  100 
amperes  during  the  first  10  milliseconds 
following  operation  of  the  firing  switch. 

(3)  When  connected  to  the  maximum 
blasting  circuit  resistance  for  the  unit 
plus  10  ohms — 

(i)  The  blasting  unit  shall  visually 
indicate  that  the  blasting  circuit 
resistance  exceeds  the  specified 
maximum  blasting  circuit  resistance; 
and 

.  (ii)  The  firing  switch  shall  be 
inoperative. 

§7.67    Construction  tssL 

(aj  Test  procedures.  (1)  The  blasting 
unit  shall  be  dropped  from  a  height  of  3 
feet  onto  a  horizontal  concrete  floor 
until  each  surface,  edge,  and  comer  of 
the  unit  has  struck  the  floor  first  at  least 
one  time.  Independent  of  the  number  of 
external  surfaces,  edges,  or  comers,  five 
samples  shall  be  dropped  a  minimum  of 
twenty  times  each. 

(2)  The  five  blasting  units  used  in  the 
drop  test  shall  be  submerged  in  one  foot 
of  water  for  one  hour  as  follows: 

(i)  Two  of  the  samples  in  water  with 
the  temperatitfe  maintained  at  40  "F, 
±5*  (4.4  "C,  ±2.8'); 

(ii)  Two  of  the  samples  in  water 
maintained  at  a  temperature  of  100  *F 
±5°  (37.8  'C,  ±2.8°);  and 

(iii)  The  remaining  sample  in  water 
with  the  temperature  maintained  at  70 
•F,  ±5"  (21  'C  ±2.8*). 

(3)  Immediately  after  removing  each 
blasting  imit  from  the  water,  operate  the 
unit  with  the  firing  line  terminals  open- 
circuited,  then  operate  it  again  with  the 
firing  line  terminals  short-circuited,  and 
test  the  output  energy  of  each  sample 
according  to  the  output  enei^  test  in 
17,66. 


^)  Acceptable  peiforwance.  (1)  Bach 
blasting  unit  shall  meet  the  acceptable 
performance  criteria  of  the  output 
energy  test  in  {  7.66; 

(2)  There  shall  be  no  damage  to  the 
firing  line  terminals  that  exposes  an 
electric  conductor 

(3)  The  visual  indicators  shall  be 
operational; 

(4)  The  batteries  shall  not  be 
separated  from  the  blasting  unit;  and 

(5)  There  shall  be  no  water  inside  the 
blasting  unit  enclosure. 

§  7.68    FMng  Ins  terminsls  tsst. 

(a)  Test  procedures.  (1)  The  contact 
resistance  through  each  firing  line 
terminal  shall  be  determined. 

(2)  A  10-pound -pull  shall  be  applied  to 
a  No.  18  gauge  wire  that  has  been 
connected  to  each  firing  line  terminal 
according  to  the  manufacturer's 
instructions. 

(b)  Acceptable  performance.  (1)  The 
contact  resistance  shall  not  be  greater 
than  1  ohm. 

(2)  The  No.  18  gauge  wire  shall  not 
become  disconnected  from  either  firing 
line  terminal. 

§  7.69    Approval  marking. 

Each  approved  blasting  unit  shall  be 
identified  as  permissible  by  a  legible 
and  permanent  mariung  securely 
attached,  stamped,  or  molded  to  the 
outside  of  the  unit.  This  marking  shall 
include  the  assigned  MSHA  approval 
number  and  the  maximiun  blasting 
circuit  resistance. 

§  7.70    Post-approval  product  aucHL 

Upon  request  by  MSHA,  but  not  more 
than  once  a  year  except  for  cause,  the 
approval-holder  shall  make  an  approved 
blasting  unit  available  for  audit  at  no 
cost  to  MSHA. 

§7.71    Approval  chsddisL 

Each  blasting  unit  bearing  an  MSHA 
approval  marking  shall  be  accompanied 
by  a  description  of  what  is  necessary  to 
maintain  the  blasting  unit  as  approved. 

§7.72    Nsw  tschndogy. 

MSHA  may  approve  a  blasting  unit 
that  incorporates  technology  for  which 
the  requirements  of  this  subpart  are  not 
applicable  if  the  Agency  determines  that 
the  blasting  unit  is  as  safe  as  those 
which  meet  the  requirements  of  this 
subpart. 

PART  25-4REMOVE01 

3.  Part  25  is  removed  effective  [insert 
date  one  year  fix>m  the  effective  date  of 
final  rule]. 

[FR  Doc  86-13703  Filed  6-21-88: 8:45  am] 
nil  inm  oooc  mio-o-m 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation* 
and  Enforcement 

30  CFR  Part  701 

Permanent  Regulatory  Program; 
Definitions;  Support  Facilities 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
proposes  to  remove  the  definition  of 
support  facilities  from  its  regulations 
because  a  definition  is  not  needed  in 
order  to  ensure  that  such  facilities  are 
regulated  under  the  Surface  Mining 
Control  and  Reclamation  Act  (SMCRA). 
OSMRE  has  determined  that  the 
identification  of  facilities  that  support 
surface  coal  mining  operations  has  been 
conducted  in  a  manner  consistent  with 
the  intent  of  SMCRA  during  those     i 
periods  when  there  has  been  no 
definition  in  Federal  regulations  (prior  to 
the  1983  introduction  of  a  definition  and 
since  the  1985  suspension  of  the 
definition). 
dates: 

Comments:  OSMRE  will  accept 
written  comments  on  the  proposed  rule 
until  5  PAf.  Eastern  time  on  August  8, 
198a 

Public  becrings:  Upon  request, 
OSMRE  win  hold  public  hearings  on  the 
proposed  rule  in  Washington,  DC  on 
August  1, 1988;  in  Denver.  Colorado  on 
August  1. 1988;  and  in  Knoxville, 
Tennessee  on  August  1, 1988.  Upon 
reqoeflt  09«atE  will  also  hold  pub£c 
hearings  in  the  States  of  Georgia,  Idaho. 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee,  and  Washington  at 
times  and  on  dates  to  be  announced 
prior  to  the  heariags.  OSKfilE  wiU 
accept  requests  for  public  bearings  until 
5:00  p.m.  Eastern  time  on  July  13, 1988. 
Individuals  wishing  to  attend  but  not 
testify  at  any  hearing  should  contact  the 
person  identified  under  "ron  FURTHER 
INFORMATION  CONTACT"  beforehand  to 
verify  that  the  hearing  will  be  held. 
addresses: 

Comments:  Hand-deliver  to  the  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  Adniinistrative  Record, 
Room  5131. 1100  L  St.,  NW., 
Washington,  DC;  or  mail  to  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Administrative  Record, 
Room  5131A.  1951  Constitution  Avenue. 
NW..  Washington,  DC  20240. 

Public  Hearings:  If  public  hearings  are 
scheduled  in  Washington.  DC,  Denver, 


or  KnoxTiHe,  (see  "dates":  Public 
Hearings),  such  hearings  will  be  bdd  at 
the  Department  of  the  Interior 
Auditorium,  18th  and  C  Streets.  NW., 
Washington,  DC;  Brooks  Towers,  2nd 
Floor  Conference  Room,  1020  IStk  St., 
Denver,  Colorado;  and  the  Hyatt  500 
Hill  Avenue,  SE.,  Knoxville,  Temiessee. 
The  addresses  for  any  hearings 
scheduled  in  the  States  of  Geoigia. 
Idaho,  Massachusetts,  Michigan,  Nertfi 
Carolina,  Oregon,  Rhode  Island,  Soi^ 
Dakota,  Tennessee,  and  Washiagton 
will  be  announced  prior  to  the  hearings. 

Request  for  public  hearings:  Sobmit 
requests  orally  or  in  writing  to  fte 
person  and  address  specified  usder 

"FOR  FURTHER  INFORMATION  COHniCT." 
FOR  FURTHER  INFORSMTION  CONnCT: 
Stephen  M.  Sheffield,  Office  ofSmfecc 
Mining  Reclamation  and  fitforcoMnt, 
U.S.  Department  of  the  Interior,  tSSH 
Constitution  Avenue,  NW.,  Wa^n^gton. 
DC  20240;  Telephone:  202-M3-5B50 
(Commercial  or  FTS). 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 
n.  BacJcground 

ni.  Discussion  of  Proposed  Rule 
IV.  Procedural  Matters 

I.  Public  Commeat  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rule  should  be  specific,  should 
be  confined  to  issaes  pertinent  to  the 
propoaed  rde,  and  should  explaki  Ubie 
reason  for  any  reconunended  change. 
Where  pracficabk,  coinmenters  alwiiid 
admit  titee  oopias  of  their  comaHBls. 
Cnmments  received  after  the  close  t)f  the 
comment  period  (see  "dates")  or 
delivered  to  an  address  other  thaa  Aose 
listed  riwre  (see  'Udoresses")  laajr  aot 
necessarily  be  considered  or  inckkded  in 
the  Administrative  Record  for  the  final 
rale. 

Pabtic  Hearings 

OSMRE  wiH  hdd  public  hearii^s  on 
the  proposed  rule«n  request  only.  The 
date^  and  addresses  scheduled  for  (~ 
hearings  at  three  locations  are  sp 
previously  in  tlris  notice  (see  "DiL.. 
and  "ADDRESSES").  The  dates  and 
addresses  for  the  hearings  at  the 
remaining  locations  have  not  yet  been 
scheduled,  but  will  be  announced  in  dw 
Federal  Register  at  least  7  days  prior  to 
any  hearings  held  at  these  locations. 

Any  person  interested  in  participa^g 
at  a  hearing  at  a  particular  location 
should  inform  Mr.  Sheffield  (see''^iaR 
FURTHER  INFORMATION  CONTACT^  aiter 
orally  or  in  writing  of  the  desired 
hearing  location  by  5:00  p.m.  Easten 
time  July  13, 1988.  If  no  one  has 
contacted  Mr.  Sheffield  to  express  an 


interest  in  participating  in  a  hearing  at  a 
9ven  location  by  that  date,  the  hearing 
wfll  not  be  held.  If  only  one  person 
expresses  an  interest,  a  public  meeting 
Ta&er  than  a  hearing  may  be  held  and 
the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber 
and  to  ensure  an  accurate  record, 
OSMRE  requests  that  persons  who 
teSUfy  at  a  hearing  give  the  transcriber  a 
cipy  of  their  testimony.  To  assist 
OSMRE  in  preparing  appropriate 
^estions,  OSMRE  also  requests  that 
persaos  who  plan  to  testify  submit  to 
OSNOlBat  the  address  previously 
specified  (see  "ADDRESSES")  an 
advance  copy  of  their  testimony. 

n.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C.  1201 
€tteq.  {"SMCRA],  sets  forth  general 
TspUatory  requirements  govnning 
sarface  coal  mining  and  the  surface 
iev^cts  of  undergrotmd  coal  mining. 
Ssctions  701(28)  (A)  and  (B)  of  the  Act 
4eSne  "surface  coal  mining  operations" 
aibject  to  regulation  under  the  Act  to 
indude  (A)  specific  activities  conducted 
la  connection  with  a  coal  mine  and  (B) 
"the  areas  upon  which  such  activities 
occtu  or  where  such  activities  disturb 
the  natural  land  surface.  Such  areas 
ahal  also  include  any  adjacent  land  the 
•se^fillich  is  incidental  to  any  such 
activities,  all  lands  affected  by  the 
construction  of  new  roads  or  die 
{■provement  or  use  of  existing  roads  to 
gain  access  to  the  site  of  such  activities 
ani  for  haulage,  and  excavations, 
iWBrkings,  impoundments,  dams, 
veMtilation  shafts,  entryways,  refuse 
hanks,  dumps,  stockpiles,  overburden 
yiieo,  spoil  banks,  culm  banks,  tailings, 
Inles  or  depressions,  repair  areas, 
storage  areas,  processing  areas,  shipping 
anas  and  other  areas  upon  which  are 
sitid  structures,  facilities,  or  other 
pfqperfy  or  materials  on  the  surface, 
nsulting  from  or  incident  to  such      ! 
artvlSes."  The  definition  of  "surface 
coal  anmag  operations"  is  incorporated 
in  Ae  pennanent  regulatory  program  at 
30  CFR  700.5. 

OSMRE  had  initially  proposed  a 
definition  of  "resulting  fivm  or  incident 
to"  on  September  18. 1978  (43  FR  41801). 
However,  following  review  of  comments 
on  Ae  proposed  definition,  OSMRE 
decided  not  to  include  it  in  die  final 
aepdatians  issued  on  March  13, 1979.  In 
the  preaoAle  to  those  final  regulations 
(MFS14SI5).  OSMRE  stated  diat  "a 
■maningfid  definition  which  would 
coKer  all  situations  is  not  possible." 
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Instead.  the|^ernunation  as  to  whetho* 
an  off-site  ai!«a  or  facility  wo^  be 
subject  to  FMuIation  under  section 
70l(28)(B)  ofBMCRA  would  be  made  on 
a  case-l)y-ca$e  basis.  Further  guidance 
was  provide*)  in  the  discuMitm  of 
permitting  rebuirements  for  support 
facilities  andicoal  processing  plants  at 
W 15066).  in  that 
liSMRE  stated  that 

tiorities  would  be  requieed 
tr  permit  requirements  to 
pilittes  on  thie  mine  site  and 
all  facilities  |iticident  to  the  mine  at  or 
near  the  sit^. 

On  May  5i  |l983.  in  an  attempt  to 
further  cUrlfy  which  facilities  were 
subject  to  reflation  under  section 
7(n(2ig{BJ  of£MCRA.  OSMRE  defined 
the  term  suMort  facilities  (48  FR  20401). 
^finition,  OSMRE  included 
I  an  interpretation  of  the 
on  70l(28)(BJ  of  SMCRA. 
I  or  incident  to."  to 
It  of  geographic 
— , .  -  duties  regulated  as 
support  faci^kiea  were  to  be  determined, 
in  part,  basen  upon  their  location 
relative  to  aliegulated  activity. 

The  1983  definition  was  challenged  in 
the  U.S.  DisMct  Court  for  the  District  of 
Columbia  in  In  Re:  Permanent  Surface 
Mining  Regiiiation  Litigation  II,  No.  79- 
114  (D  J).C  Uly  6. 1984)  {In  Re: 
Permanent  I  fl.  Plaintiffs  maintained  diat 
there  was  n(  i  lawful  basis  for  a 
geographic  1  Citation  in  the  definition,, 
and  that  the  statutory  language, 
"resulting  b^ta  or  incident  to,"  connotes 
a  functional  relationship.  The  court 
determined  that  there  was  no  evidence 
to  support  OlSMRE's  conclusion  that 
areas  that  result  fitim  or  are  incident  to 
activities  mii9t  be  located  near  those 
activities.  The  court  found  that  a 
limitation  baeed  solely  on  proximity 
could  not  steed.  In  Re:  Permanent  (II), 
Slip  op.  at  20-^23. 

On  July  loi  3985,  in  response  to  the 
court's  findiiiie.  0^4RE  pubUsbed  an 
interim  finali^gulation  (SO  FR  28186) 
suspending  t)^e  definition  of  support 
facilities.  Atl  ^e  same  time,  OSMRE 
proposed  the  removal  of  the  definition 
(50  FR  28180).  OSMRE  fiirther  stated  in 
those  rulemakings  that  it  had 
determined  that  no  definition  of  support 
facilities  waS' needed,  and  that  there 
was  no  needl  (o  amplify  the  language  of 
section  701(^)(B)  of  the  Act  with 
respect  to  the' meaning  of  the  phrase 
"resulting  fttjm  or  incident  to"  a 
regulated  actiH'ity. 

Nine  cominents  were  received  from 
representatives  of  the  coal  industry, 
environmental  organizations,  and  State 
regulatory  aiithorities  on  the  proposal  to 
delete  the  deiflnition  of  support  facilities. 
All  commentgare  favored  retention  of  a 


definitioe  to  clarify  v^oh  types  of 
facilittes  would  be  subject  to  regulation 
as  support  facilities.  Because  of  the 
expressed  interest  in  having  a  regulatory 
definition,  OSMRE  reconsidered 
possible  definitions.  On  May  11. 1987. 
OSMRE  stated  in  the  preamble  to  a  final 
regulatioB  defining  "coal  prqiaration" 
(52  FR  17724)  that  it  would  propose  a 
new  definitkm  ofst/pport  facilities. 
However,  for  reasons  discussed  later  in 
this  preamble  (see  "Discussion  of 
Proposed  Rule"),  OSMRE  wUl  not  be 
proposing  a  new  definition. 

In  order  to  ensure  full  consideration  of 
opinions  on  this  issue,  OSMRE 
undertook  an  extensiveinitreach  effort 
involving  the  participation  of  interested 
parties  from  industiy,  environmental 
groups.  State,  reguletory  aui^rities  and 
professional  sodeties.  This  induded 
holding  fadlitated  outreach  meetmgs  to 
provide  interested  parties  witfi  an 
opportunity  to  comment  on  draft  rule 
language  8^  to  fidly  dfseoss  issues 
relative  to  this  proposed  rulemaking. 

In  addition  to  embarking  on  the 
outreach  effort  and  reconsidering 
possible  definitions,  responsible 
officials  in  each  of  OSMRE's  fidd 
offices  were  consulted  to  determine  if 
support  facilities  have  been  adequately 
identified  by  States.  The  results  of  that 
consultation,  as  wdl  as  the  outreadi 
effort  are  discussed  in  the  following 
section  of  diis  preamble,  ''Discussion  of 
Proposed  Rule." 

Finally,  on  January  29, 1988.  the  U.S. 
Court  of  Appeals  issued  a  dedsion 
which  overturned  the  dedsion  in  In  Re: 
Permanent  (U)  concerning  vdiether 
proximity  coidd  be  considered  in 
detemtii^  SMCRA's  jurisdiction  over 
off-site  faculties.  \fiWFv.  Hodel,  No. 
84^743  at  148-150  (DC  dr..  January  29. 
1988)).  The  court  of  appeals  affirmed  the 
Secretary's  incorporation  of  a 
consideration  of  proximity  in  the  1983 
definition  oi  support  facilities. 
Spedfically,  the  court  stated  that  the 
"phrase"  'resulting  fi-om  or  incident  to' 
cleariy  suggests  a  causal  connection, 
which,  w^iile  not  indicating  an  element 
of  geographic  proximity,  certainly  does 
require  some  type  of  limiting  principle  of 
proximate  causation  *  *  *."  [NWFv. 
Hodel,  No.  84-5743  at  104).  The  court  of 
appeals  reinstated  the  provision  which 
stated  that  "resulting  fi-om  or  incident  to 
an  activityju)nnotes  an  element  of 
proximity  to  that  activity." 

m.  Discussion  of  Proposed  Rule 

Based  on  the  January  29, 1988,  ruling 
of  the  court  of  appeals,  OSMRE  will 
remove,  by  separate  notice,  the  July  10, 
1985,  suspension  of  the  definitionof 
support  facilities. 


Although  comments  on  the  1985 
proposed  removal  of  the  definition  of 
support  facilitieB  (SO  FR  281814  ftvond 
having  «  definition,  gewrelly  because  it 
would  hdp  in  interpreting  which 
facilities  should  be  sulqed  to 
regnletions.  outreach  discussions  with 
commendng  parties  in<Mcated  that  the 
interest  in  haviag  a  defiidlion  was  not 
strong.  The  1987  outreach  consultations 
focused,  in  particnlar.  on  an  dEbrt  to 
identify  tfaoac  eategones  tf  fadltties 
which  would  4dways  be  considered 
support  facitlim  and  those  which 
would  never  be  mpport  facih'ties. 
OSMRE  was  nuable  lodewdop  a 
definition  ntsmpfOrtfacUitieB  based 
upon  categories  of  ficffilias.  Any  such 
defioMon  wodd  mvelTe  high  potential 
for  finding  one  or  more  instances  within 
each  category  in  which  the  criteria  of 
"resulting  bam  or  inctdent  to"  would 
appear  to  be  either  under-  or  over- 
inclusive. 

In  addition,  Uie  outreach  partidpants 
expressed  the  concern  that  having  a 
definition  could  be  harmful  in  that  it 
would  limit  the  ability  of  regulatory 
authorities  to  make  cese-by-case 
determinations  of  what  is  "resulting 
from  or  inddent  to."  Indeed,  during  the 
discussions  there  devekiped 
considerable  support  for  malttng  the 
proposed  removal  of  dw  definition  final. 

Concmrent  with  die  outreadi  effort 
responsible  offidals  in  eedt  of  OSMRE's 
field  offices  were  consulted  to  determine 
if  support  facilities  have  been 
adequately  identified  by  States.  While 
only  one  approved  State  program 
contains  a  definition  oisuj^mrt 
facilities,  rarefy  have  objedioas  been 
raised  to  OSMRE  concerning  the 
administration  of  State  programs  on  this 
issue.  In  fact  there  have  been  only  two 
instances  where  OSMRE  has  issued  a 
ten-day  notice  to  a  State  widi  an 
approved  program  questioning  whether 
or  not  particular  facilities  should  be 
regulated  as  support  facilities. 

In  consideration  of  OSMRE's 
experience  with  this  issue,  it  appears 
that  regulatory  authorities  are  capable 
of  identifying  off-site  facilities  that 
should  be  subject  to  the  provisions  of 
SMCRA  without  having  a  definition  of 
support  facilities  in  Federal  regulations. 
In  fact  Uiere  appears  to  be  no 
discernible  difference  in  the 
administration  of  State  programs  with  or 
without  a  Federal  definition.  OSMRE 
believes  that  the  term  "resulting  from  or 
incident  to."  in  the  context  of  the  rest  of 
the  language  of  section  701(28)  of 
SMCRA.  provides  adequate  guidance  to 
regulatory  authorities  in  the 
identification  of  facilities  that  support 
surface  coal  mining  operations.  Having 
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considered  the  court's  decision,  08MRE 
will  again  recognize  that  the 
consideration  of  proximity,  as  well  as 
function,  is  valid  in  determining  whether 
facilities  are  "resulting  from  or  incident 
to"  regulated  activities. 

The  agency  is  dealing  with  industrial 
practices  of  great  complexity  [NWFv. 
Model.  No.  84-5743  at  104-105).  It  is 
imperative  that  OSMRE's  regulations 
provide  reasonable  flexibility  to 
implement  the  statute  in  a  manner  that 
considers  the  myriad  site-specific 
situations  that  cannot  be  fiUly 
anticipated  in  a  Federal  regulation. 
Hence,  for  the  reasons  given  above, 
OSMRE  proposes  to  remove  the 
definition  ol  support  facilities. 

Removal  is  being  reproposed  rather 
than  taking  final  action  on  the  similar 
proposal  of  1985  (50  FR  28180)  because 
of  the  public  expectation  that  a  new 
definition  would  be  forthcoming 
following  OSMRE's  statement  to  that 
effect  in  the  final  rulemaking  defining 
"coal  preparation"  (52  FR  17724).  This 
will  allow  all  interested  parties  to 
consider  again  the  proposed  removal 
and  comment  on  it  prior  to  any  final 
effect 

If  this  proposed  rule  is  adopted, 
OSMRE  will  continue  to  monitor, 
through  existing  oversight  and  annual 
evaluation  mechanisms,  the 
interpretation  by  regulatory  authorities 
of  the  term  "resulting  from  or  incident 
to."  If.  as  a  result  of  this  monitoring,  it  is 
determined  that  there  has  developed  a 
need  for  additional  guidance  or 
regulatory  action,  OSMRE  will  take 
appropriate  action. 

Effect  in  Federal  Program  States  and  on 
Indian  Lands 

The  proposed  rule  would  apply 
through  cross-referencing  in  those  States 
with  Federal  programs.  "Iliis  includes 
Georgia,  Idaho,  Massachusetts, 
Michigan,  North  Carolina,  Oregon. 
Rhode  Island.  South  Dakota,  Tennessee, 
and  Washington.  The  Federal  Programs 
for  these  States  appear  at  30  CFR  910, 
912,  921. 922.  933.  937.  939. 941.  942.  and 
947  respectively.  OSMRE  has  proposed 


(52  FR  39594:  October  22. 1987)  to 
Implement  a  Federal  program  for  tbe 
State  of  California.  The  proposed  rule 
also  would  apply  throu^  cross- 
referencing  to  Indian  lands  under  the 
Federal  program  tot  Indian  lands  as 
provided  in  30  CFR  750.  Comments  are 
specifically  solicited  as  to  whether 
unique  conditions  exist  in  any  of  these 
States  or  on  Indian  lands  relating  to  this 
proposal  which  should  be  reflected 
either  as  changes  to  the  national  rules  or 
as  specific  amendments  to  any  or  all  of 
the  Federal  programs. 

Effect  on  State  Programs 

Following  promulgation  of  the  final 
rule.  OSMRE  will  evaluate  permanent 
State  regulatory  programs  approved 
under  section  503  of  SMCRA  to 
determine  whether  any  changes  in  these 
programs  will  be  necessary.  U  the 
Director  determines  that  certain  State 
program  provisions  should  be  amended 
in  order  to  be  made  no  less  effective 
than  the  revised  Federal  rules,  the 
individual  States  will  be  notified  in 
accordance  with  the  provisions  of  30 
CFR  732.17. 

rv.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507  et  seq. 

Executive  Order  12201 

The  Department  of  the  Interior  has 
determined,  in  accordance  with  the 
criteria  of  Executive  Order  12291 
(February  17, 1981),  that  this  rule  is  not 
major  and  does  not  require  a  regulatory 
impact  analysis  because  it  would  not 
affect  existing  costs  to  the  coal  industry 
and  coal  consumers,  and  would  not 
adversely  affect  competition, 
employment,  investment,  productivity, 
or  innovation. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined,  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.a  601  et  seq..  that 


this  rule  would  not  have  a  significant 
economic  effect  oir  a  substantial  number 
of  small  entities. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  a  draft 
environmental  assessment  (EA).  and  has 
made  a  tentative  finding  that  the 
proposed  rule  would  not  significantly 
affect  the  quality  of  the  human 
enviroiunent  under  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1960  (NEPA),  42  U.S.C.  4332(2)(C).  The 
draft  EA  is  on  file  in  the  OSMRE 
Administrative  Record  at  the  address 
specified  previously  (see  "AOORfSSES"). 
An  EA  will  be  completed  on  the  final 
rule  and  a  finding  made  on  the 
significance  of  any  resulting  impacts 
prior  to  promulgation  of  the  final  rule. 

Author 

The  principal  author  of  this  rule  is 
Stephen  M.  Sheffield.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1951  Constitution  Avenue.  NW., 
Washington.  DC  20240;  Telephone:  202- 
343-5950  (Commerical  or  FTS). 

List  of  Subjecta  in  30  CFR  Part  701 

Coal  mining,  surface  mining, 
underground  mining. 

Accordingly,  it  is  proposed  to  amend 
30  CFR  Part  701  as  set  forth  below. 

Date:  April  29, 1988. 
James  E.  Caaon, 

Acting  Assistant  Secretary— Land  and 
Minerals  Management 

PART  701~PERMANENT 
REGULATORY  PROGRAM 

1.  The  authority  citation  for  Part  701  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..iaA  Pub. 
L 100-34. 

f701.S    [Amended] 

2.  Section  701.5  is  amended  by 
removing  the  definition  of  '-support 
facilities". 

[FR  Doc.  88-13925  Filed  fr-21-88:  8:45  am] 
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Part  iV 


Department  of  the 
Interior  I 


Office  of  Surface  Mining  Reclamation  and 
Enforcement 


30  CFR  Parts  785  and  827 
Permanent  Regulatory  Program;  Coal 
Preparation  Plants  Not  Located  WHMn 
the  Permit  Area  of  a  Mine;  Proposed 
Rule 
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DEPARTMENT  OF  THE  INTERIOR 
30  CFR  Parte  785  and  827  i 

Pennanent  Regulatory  Program;  Coal 
Preparation  Plants  Not  Located  Within 
ttw  Permtt  Area  of  a  Mine 

aqency:  O^ice  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
proposes  to  amend  its  regulations  to 
clarify  the  circumstances  under  which 
coal  preparation  plants  located  outside 
of  the  permit  area  of  a  mine  are  subject 
to  the  performance  standards  and 
permitting  requirements  of  the  Surface 
Mining  Control  and  Reclamation  Act 
(SMCRA). 

OSMRE  is  concerned  that  the 
regulations,  as  currently  written,  might 
be  misconstrued,  particularly  in  light  of 
the  May  11, 1987,  promulgation  of  a  new 
definition  of  "coal  preparation"  (52  FR 
17724).  By  more  closely  traddng  the 
language  of  SMCRA  in  the  proposed 
rule,  OSMRE  intends  to  ensure  that  coal 
preparation  activities  that  are  carried 
out  "in  connection  with"  a  coal  mine  are 
appropriately  regulated  under  SMCRA. 

DATES: 

Comments:  OSMRE  will  accept 
written  comments  on  the  proposed  rule 
until  5  p.m.  Eastern  time  on  August  8. 
1988. 

Public  hearings:  Upon  request, 
OSMRE  will  hold  public  hearings  on  the 
proposed  rule  in  Washington,  DC  on 
August  1, 1988;  in  Denver,  Colorado  on 
August  1, 1988;  and  in  Knoxville, 
Tennessee  on  August  1, 1988.  Upon 
request  OSMRE  will  also  hold  public 
hearings  in  the  States  of  Georgia,  Idaho, 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee,  and  Washington  at 
times  and  on  dates  to  be  announced 
prior  to  the  hearings.  OSMRE  will 
accept  requests  for  public  hearings  until 
5:00  p.m.  Eastern  time  on  July  13, 1988. 
Individuals  wishing  to  attend  but  not 
testify  at  any  hearing  should  contact  the 
person  identified  under  "FOR  FURTHER 
INFORMATION  CONTACT"  beforehand  to 
verify  that  the  hearing  will  be  held. 

ADDRESSES: 

Written  comments:  Hand-deliver  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
Adminisb-ative  Record,  Room  5131. 1100 
L  St  NW..  Washington,  DC;  or  mail  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
Administrative  Record.  Room  5131A, 
1951  Constitution  Avenue,  NW., 
Washington  DC  20240. 


Public  Hearings:  If  public  hearings  are 
scheduled  in  Washington.  DC  Denver, 
or  Knoxville  (see  "DMtt":  Public 
Hearings),  such  hearings  will  be  held  at 
the  Department  of  the  Interior 
Auditoriiun.  18th  and  C  Streets  NW.. 
Washington.  DC;  Brooks  Towers,  2nd 
Floor  Conference  Room.  1020  ISdi  St.. 
Denver,  Colorado;  and  the  Hyatt  500 
Hill  Avenue  SE.,  Knoxville,  Tennessee. 
The  addresses  for  any  hearings 
scheduled  in  the  States  of  Georgia. 
Idaho.  Massachusetts.  Michigan,  North 
Carolina.  Oregon.  Rhode  Island.  South 
Dakota.  Tennessee,  and  Washington 
will  be  announced  prior  to  the  hearings. 

Request  for  public  hearings;  Submit 
requests  orally  or  in  writing  to  the 
person  and  address  specified  under 

"FOR  FURTHER  INFORMATION  CONTACT." 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  M.  Sheffield.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  U.S.  Department  of  the 
Interior,  1951  Constitution  Avenue.  NW.. 
Washington,  DC  20240;  Telephone:  202- 
343-5950  (Commercial  of  FTS). 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Baclcground 

ni.  Discussion  of  Proposed  Rule 
IV.  Procedural  Matters 

L  Public  Commeot  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rule  should  be  specific,  should 
be  confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  practicable,  conunenters  should 
submit  three  copies  of  their  comments. 
Comments  received  after  the  close  of  the 
comment  period  (see  "DATES")or 
deUvered  to  an  address  other  than  those 
listed  above  (see  "ADDRESSES")  may  not 
necessarily  be  considered  or  included  in 
die  Administrative  Record  for  the  final 
rule. 

Public  Hearings 

0^><RE  will  hold  pubUc  hearings  on 
the  proposed  rule  on  request  only.  The 
dates  and  addresses  scheduled  for  the 
hearings  at  three  locations  are  specified 
previously  in  this  notice  (see  "DATES" 
and  "ADDRESSES".)  The  dates  and 
addresses  for  the  hearings  at  the 
remaining  locations  have  not  yet  been 
scheduled,  but  will  be  announced  in  the 
Federal  Register  at  least  7  days  prior  to 
any  hearings  held  at  these  locations. 

Any  person  interested  in  participating 
at  a  hearing  at  a  particular  location 
should  inform  Mr.  Sheffield  (see  "FOR 
FURTHER  INFORMATION  CONTACT'}  eidter 
orally  or  in  writing  of  the  desired  hearing 
location  by  5K)0  p.m.  Eastern  time  July 


13. 1988.  If  no  one  has  contacted  Mr. 
Sheffield  to  express  an  interest  in 
participating  in  a  hearing  at  a  given 
location  by  that  date,  the  hearing  will 
not  be  held.  If  only  one  person  expresses 
an  interest  a  public  meeting  rather  than 
a  hearing  may  be  held  and  the  results 
included  in  the  Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber 
and  to  ensure  an  accurate  record, 
OSMRE  requests  that  persons  who 
testify  at  a  hearing  give  the  transcriber  a 
copy  of  their  testimony.  To  assist 
OSMRE  in  preparing  appropriate 
questions,  OSMRE  also  requests  that 
persons  who  plan  to  testify  submit  to 
OSMRE  at  the  address  previously 
specified  (see  "ADDRESSES")  an  advance 
copy  of  their  testimony. 

n.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C.  1201 
et  seq.  (SMCRA).  sets  forth  general 
regulatory  requirements  governing 
suurface  coal  mining  and  the  surface 
impacts  of  underground  coal  mining. 
Section  701(28)(A]  of  die  Act  defines 
"surface  coal  mining  operations"  as 
"activities  conducted  on  the  surface  of 
lands  in  connection  with"  a  coal  mine. 
The  definition  goes  on  to  specify 
numerous  such  activities,  including 
"leaching  or  other  chemical  or  physical 
processing,  and  the  cleaning, 
concentrating,  or  other  processing  or 
preparation."  These  activities  thus, 
when  conducted  "in  connection  with"  a 
coal  mine,  are  "surface  coal  mining 
operations"  and  are  subject  to 
regulation  under  the  Act  as  are  the  areas 
affected  by  these  activities. 

The  processing  and  preparation 
activities  mentioned  above  are  usually 
conducted  at  the  mine  site  and  are 
covered  by  OSMRE's  permitting 
requirements  at  30  CFR  Parts  780  and 
764  and  also  by  the  performance 
standards  at  30  CFR  Parts  816  and  817. 
However,  such  activities  sometimes 
occur  at  a  preparation  plant  not  located 
at  a  mine  site.  To  ensure  that  off-site 
coal  preparation  is  appropriately 
regulated.  OSMRE  established  a  speical 
category  of  permitting  requirements  for 
coal  preparation  plants  not  located 
within  the  permit  area  of  a  mine  at  30 
CFR  785.21  and  also  established  special 
performance  requirements  for  such 
facilities  at  30  CFR  Part  827. 

Final  regulations  published  on  March 
13, 1979  (44  FR  15317)  defined  a  "coal 
processing  plant"  as  a  facility  "where 
tun-of-the-mine  coal  is  subjected  to 
chemical  or  physical  processing  and 
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separatMl  horn  its  impurities"  (emphasis 
added).  In  the  preamble  to  those 
deffaiitionsl  DSiMIffi  discussed  the 
rationale  m  die  need  to  reach 
processfaig||lants  not  located  at  Uie 
mine  site  (f4  FR 15292).  "Coal 
processing!  flants  are  usually  located  at 
the  mine  ni^th,  but  frequently  one 
central  pr^jjaration  plant  may  serve 
several  mi^es  as  a  focal  point  for  coal 
preparatfon  and  shqiment  to  mStket 
The  coal  n^y  be  transported  to  this 
central  platut  without  removal  of  the 
rock  and  o»er  impurities  contained  in 
the  run-of-^ine  coaL" 

In  revisiig  the  permanent  program 
regulation^  pn  May  5. 1963.  OSMRE 
defined  "co^l  preparation  plant"  and 
added  a  ccnplementary  definition  of 
"coal  preparation  or  coal  processing." 
Bodi  of  thtfiges  definitions  described 
the  activity  being  ccmducted  as 
"cleaning,  t^ncentrating.  or  other 
processing  lOr  preparation"  (48  FR 
20400).  Thil  definition  retained  die 
concept  of  SBparation  of  coal  from  its 
impurities  n  an  integral  element  of 
procesSingiw  preparation. 

Also  on  May  5. 1983.  OSMRE  made 
final  the  a4aition  of  limiting  language  in 
§  §  785.21  arid  827.1  to  exclude  facUities 
"at  die  sitelef  ultimate  coal  use."  (48  FR 
20401).  In  addition.  OSMRE  stated  diat  it 
would  treat  i  all  facilities  which  handle 
coal  as  either  'in  connection  widi'  a 
mine  or  'in  oonnection  with'  an  end 
user."  OSMRE  continues  to  believe  that 
regulation  ( >i  facilities  operated  by  or  for 
the  end  use  r  of  coal  at  the  point  of  sudi 
use  is  not  reiquired  under  SMCRA 
because,  b:^ivirtue  of  their  association 
with  the  eiiki  user  of  tiie  coal,  such 
facilities  ane  not  operated  "in 
connection  with"  a  mine. 

The  1983i  definitions  of  "coal 
preparation  br  coal  processing"  and 
"coal  preparation  plant,"  as  well  as  the 
Secretary's!  jurisdiction  to  regulate  off- 
site  procesMng  plants,  were  challenged 
in  the  U.S.  pistrict  Court  for  the  Distaict 
of  Columbi»  in  In  Re:  Permanent 
Surface  Mining  Regulation  Litigation  II, 
No.  79-1144  Wip  op.  (D.D.C.  July  6. 1984) 
[In  Re:  Perirtanent  (II)].  The  court 
concluded  that  these  definitions  were 
based  on  a  misreading  of  the  statute. 
The  court  r^ected  OSMRE's 
interpretatijcm  that  coal  preparation 
activities  necessarily  involve  the 
separation  df  coal  from  its  impurities.  In 
Re:  PermaiMnt  II,  Slip  op.  at  15-20. 
However,  tne  court  affirmed  the 
Secretary's  jurisdiction  to  regulate  off- 
site  procesi  ing  plants.  In  Re:  Permanent 
II  Slip  op.  ciui7,  note  12. 

In  respoiue  to  the  court's  decision, 
OSMRE  redefined  "coal  preparation" 
and  "coal  imeparation  plant"  in  an 
interim  finqll  rule  and,  concurrentiy,  in  a 


proposed  rule  Ouly  10. 1985;  (80  FR 
28180)).  Hie  revised  definitions  induded 
"chemical  or  physical  processing"  and 
"cleaning,  concentrating,  or  other 
processing  or  preparation."  Most 
significantiy,  the  condition  that  coal 
preparation  must  include  the  separation 
of  coal  from  its  impurities  was  deleted 
from  the  definitions.  These  definitions 
were  published  as  a  final  rule  on  May 
11. 1987  (52  FR  17724). 

The  new  definitims  of  "coal 
preparation"  and  "coal  preparation 
plant"  inchide  activities  and  facilities  in 
addition  to  those  that  involve  the 
separation  of  coal  from  its  inqmrities. 
Hiese  activities  are  not  necessarily 
omducted  at  the  point  of  ultimate  use. 
nor  are  they  necessarily  conducted  "in 
connection  with"  a  mine.  As  a  result, 
OSMRE  can  no  longer  tieat  all  facilities 
which  handle  coal  as  either  "in 
connection  with"  a  mine  w  "in     ■ 
connection  with"  an  end  user  as  it  could 
when  all  coal  preparation  had  to  meet  a 
definition  which  was  based  on  the  . 
separation  of  coal  from  its  impurities. . 
For  example,  fecilities  sudi  as  the  docks 
at  Baltimore.  MD:  Hampton  Roads.  VA; 
Mobile.  AL;  and  Long  Beach.  CA,  diat 
may  occasionally  crush  or  size  coal, 
may  conduct  "coal  preparation"  under 
the  new  definition.  However,  for  the 
reasons  cited  in  the  following 
"Discussion  of  Proposed  Rule."  OSMRE 
does  not  believe  that  the  activities  being 
conducted  at  such  facilities  are  "in 
connection  with"  a  mine  or  that  the  Act 
was  intended  to  regulate  the  activities  at 
such  faciUties. 

On  January  29, 1988,  die  U.S.  Court  of 
Appeals  upheld  the  decision  in  In  Re: 
Permanent  (II)  affirming  the  Secretary's 
jiuisdiction  to  regulate  off-site 
processing  plants.  [NWF  v.  Model,  No. 
84-5743  at  98-104  (D.C.  Cir..  January  29, 
1988)).  This  decision  and  its  effect  on 
OSMRE's  interpretation  of  the  phrase 
"in  connection  with"  are  discussed  later 
in  the  preamble. 

In  light  of  the  broadened  definitions  of 
"coal  preparation"  and  "coal 
preparation  plant,"  it  is  necessary  to 
ensure  that  the  performance  standards 
in  30  CFR  Part  827  and  the  permitting 
requirements  in  30  CFR  785.21  are 
applied  only  to  facilities  conducting  coal 
preparation  "in  connection  with"  a  coal 
mine.  The  limitation  to  coal  preparation 
conducted  "in  connection  with"  a  coal 
mine  is  necessarily  implied  in  Parts  785 
and  827  because  of  the  statutory  and 
regulatory  use  of  that  phrase  in  the 
definition  of  the  term  "surface  coal 
mining  operations."  However,  OSMRE 
believes  it  would  clarify  the  provisions 
if  the  limitation  were  explicitiy 
referenced  and  would  help  to  ensure 


that  the  provisions  are  not 
misconstrued. 

m.  Discussion  of  Proposed  Rule 

OSMRE  proposes  to  revise  the 
language  in  30  CFR  785.21,  the 
permitting  requirements  for  off-site 
preparation  plants,  and  30  CFR  827.1, 
the  performance  standards  for  off-site 
I»eparation  plants,  to  make  clear  that 
those  sections  apply  only  to  off-site  coal 
preparation  that  is  "in  connection  with" 
a  coal  mine. 

The  first  sentence  of  1 785.21(a), 
which  specifies  the  requirements  for 
permits  for  coal  preparation  plants  not 
located  within  the  peimit  area  of  a  mine. 
now  reads,  "This  section  applies  to  any 
person  who  operates  or  intends  to 
operate  a  coal  preparation  plant  outside 
the  permit  area,  otiier  than  sudi  plants 
which  are  located  at  the  site  of  ultimate 
coal  use."  Under  the  proposal,  this 
sentence  would  be  replaced  with.  "This 
section  applies  to  any  person  who 
operates  or  intends  to  operate  a  coal 
IMeparation^plant  in  connection  with  a 
coal  mine  but  outside  the  permit  area." 
The  second  sentence  of  paragraph  (a) 
would  remain  the  same.  Because  the 
purpose  of  this  rulemaking  is  to  darify 
that  the  rule  applies  only  to  coal 
preparation  plants  operated  in 
connection  with  a  coal  mine,  and 
OSMRE  believes  diat  diis  limitation 
necessarily  excludes  facilities  at  the  site 
of  ultimate  use,  the  rule  would  delete  the 
redundant  phrase  "other  than  such 
plants  which  are  located  at  the  site  of 
ultimate  coal  use." 

Section  827.1,  which  specifies  the 
performance  standards  for  coal 
preparation  plants  not  located  within 
the  permit  area  of  a  mine,  now  reads, 
"This  part  sets  forth  requirements  for 
coal  preparation  plants  not  within  the 
permit  area  for  a  specific  mine  other 
than  those  plants  which  are  located  at 
the  site  of  ultimate  coal  use."  This 
language  would  be  replaced  with,  "This 
part  sets  forth  requirements  for  coal 
preparation  plants  operated  in 
connection  with  a  coal  mine  but  outside 
the  permit  area."  Again,  for  the  reasons 
cited  above,  OSMRE  proposes  to  delete 
the  redundant  phrase  "other  than  those 
plants  which  are  located  at  the  site  of 
ultimate  coal  use." 

No  definition  of  the  term  "in 
connection  with"  is  proposed. 
Regulatory  authorities  will  find  ample 
guidance  for  making  determinations  as 
to  whether  a  coal  preparation  plant  is 
being  operated  in  connection  with  a 
mine  in  the  language  in  the  definitions  of 
"surface  coal  miiung  operations"  in 
section  701(28)  of  SMCRA  and  30  CFR 
700.5,  in  case  histories  faiterpreting  those 
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definitions,  and  in  preamble  discusaiafBa 
in  OSMRE's  related  1979  and  1883  ndes. 
Any  attempt  to  further  define  this 
phrase  in  a  regdation  would  unduly 
restrict  tha  diacretion  that  regdatoiy 
authorities  must  have  ia  order  to  ouka 
valid  decisions  about  the  applicability  of 
the  performance  standards  of  SMCRA  ia 
individual  cases.  Cateforical  exdusioas 
or  indusioos  would  ahnost  certainly 
result  in  iaappropriata  appUcatioaa  of 
the  rule  in  some  instances. 

In  explaining  the  reach  of  the  1979 
rule  at  {  785.21.  OSMRE  stated.  "OSM  is 
only  requiring  regulatory  authorities  to 
extend  their  pemit  requiiemeats  aa  far 
into  the  stream  «rf  commerce  as  those 
activities  over  which  mine  operators 
and  the  coal  handlers  who  directly  serve 
them,  such  as  coal  processors,  have  or 
could  have  control  of  operations.  This 
includes  *  *  *  coal  processing  plants  no 
matter  where  located."  (44  FR 15085). 
OSMRE  believes  diat  the  ability  of  mine 
operators,  or  coal  handlers  directly 
servicing  such  operators,  to  have  control 
of  operatioas  is  essential  in  estaUishiag 
that  a  plant  is  being  operated  in 
connection  with  a  mine. 

In  identifying  the  relationship 
necessary  for  oaal  preparation  to  be  "in 
connection  with"  a  oiine.  the  principle 
stated  in  the  May  S.  198S,  preaadUe  to 
the  defiaition  of  "ooal  preparatioB" 
should  be  referenced,  fai  that  preamble, 
OSlbffiE  cited  examplea  df  fadiities 
which  could  be  coaaideted  to  be  "in 
connection  with"  a  avna.  iadudiQg 
"facilities  which  receive  a  significant 
portion  of  their  coal  from  a  mine; 
facilities  which  receive  a  significant 
portion  of  the  output  from  a  mine; 
facilities  which  have  an  economic 
relationship  with  a  mine:  or  any  other 
type  of  integration  that  exists  between  a 
facility  and  a  mine."  Further.  OSMRE 
stated  that  a  "facility  need  not  be 
owned  by  a  mine  owner  to  be  in 
connection  with  a  mine."  (48  FR  28383; 
see  also  discussion  at  52  FR  1772S,  May 
11, 1967).  These  examples  remain  valid. 

Finally,  in  determining  the 
applicability  of  SMCRA  to  off-site 
facilities.  OSMRE  has  considered  the 
January  29. 1988.  ruling  of  the  court  of 
ai^als.  That  decision  resulted  from  a 
challenge  to  the  Secretary's  authority 
asserting  that  the  phrase  "at  or  near  the 
mine  site"  found  in  section  7tn.(28NA)  of 
ttie  Act  iimiied  the  Act's  re^atory 
jurisdiction  over  coal  processing 
facilities.  Without  deciding  the  limits  of 
jurisdiction  over  coal  processing 
facilities  under  section  701(28)(A),  the 
court  affirmed  OSMRE's  authority  to 
regulate  off-site  coal  preparation 
artK'ities  under  section  701(28)(B)  of 
-AtCRA.  which  extends  the  Secretary's 


authority  to  '^Deeaaiat  araaa"  aod 
other  anaa  apoa  wluBh  are  aitad 
stmctiires  and  fadlitiaa  "leaiiltii^  from 
or  incidaot  to"  acdviliea  specifiad  in 
section  7Ul(JmA). 

In  addiMoa  to  afiirming  diis  authority, 
the  court  of  afpaala  foond  that  die 
pheaae  "xesulliiig  inm  or  incident  to" 
could  ba  oomtniad  to  coanote  an 
element  of  proxioiity.  Specifically,  the 
court  of  appeals  staled  that  the  "phrase 
'resulting  from  or  incident  to'  clearly 
suggests  a  causal  connection,  which, 
while  nat  iaficatijig  an  element  of 
geografdik  praximity^  certainly  does 
require  some  type  of  limiting  principle  of 
proximate  causation  *  *  *  .  {fiWF  v. 
Model.  No.  a*-5743  at  104). 

Because  the  court  affirmed  the 
Secretary's  authority  to  reipilate  ofisite 
coal  processing  under  section  701(28)(B) 
of  SMCRA,  It  is  appropriate  tor  OSMRE 
to  consider  the  comf  s  approval  of  the 
use  of  a  proximity  factor  in  determining 
the  reach  of  701(28)(B).  Hence,  OSMRE 
believes  that  the  consideiatton  of 
geograpiiic  proximity,  as  well  as  the 
functtonal  reladonsh^  between  mines 
and  coal  prq>aration  plants,  is  a 
reasonaUe  guide  for  rejpdatory 
authorities  responsible  for  identifying 
those  offiute  preparation  plants  which 
operate  in  connection  widi  a  mine  and, 
thus,  are  subject  to  regulation  pursuant 
to  SMCRA. . 

I^vct  ia  Pbderal  Program  States  and  on 
Indian  Laadt 

The  proposed  rule  would  apply 
thnmgh  flraea-teferendngte  those  States 
with  Federal  programs.  'Ilus  includes 
Georgia,  Idaho,  Massachmetts, 
Michigan.  North  Carolina.  Oregon, 
Rhode  iaiaad.  South  Dakota,  Tennessee, 
and  Washington.  The  Federal  Programs 
for  these  States  appear  at  30  CFK  Parts 
910.  91Z  azt  922.  833, 937.  938.  B41, 942, 
and  947  respectively.  OSMRE  has 
proposed  (52  FR  3KB4;  October  22. 19S7) 
to  impianient  a  Federal  program  for  the 
State  of  California.  The  proposed  rule 
also  would  ap|4y  through  cross- 
referencing  to  Indian  lands  under  the 
Federal  program  for  Indian  lands  as 
provided  in  30  CFR  Part  75a  Comments 
are  specifically  solicited  as  to  whether 
unique  eonifitians  exist  in  any  of  these 
States  or  on  Indian  Lands  relating  to  this 
proposal  which  should  be  reflected 
either  as  changes  to  the  national  rules  or 
as  specific  amendments  to  any  or  all  of 
the  Federal  programs. 

Effect  on  State  Programs 

Following  promulgation  of  the  final 
rule.  OSMRE  will  evaluate  permanent 
State  regulatory  programs  approved 
under  section  503  of  SMCRA  to 
determine  whether  any  changes  in  these 


pnpaaw  wiU  be  neoaMuy.  ir  «M 
Director  dataraiaBa  that  certain  State 
program  ynmmnm  ahodd  be  anwndw 
in  order  to  be  awidp  no  leaa  efiective 
than  Hk  raviaed  FadaiBl  rales,  the 
individual  States  wtt  ba  aotlfiad  in 
aocoadaDce  with  the  provisions  of  30 
CFR  782.17, 


IV. 


Federal  Paperwork  Reduction  Act 

The  teiBfatiriH  collection 
reqairomenta  in  Part  785  have  been 
approved  by  the  Office  of  Management 
and  Badget  under  44  U.SXI  3507  and 
assigned  clearance  aomber  lQ28-004a 
Part  827  dees  not  oontam  injaraiation 
collactton  requiremants  wfakh  ceqoire 
approval  by  the  Office  ai  Management 
and  Budget  under  44  U.S.C  SSIffet  teg. 

Executive  Order  12291 

The  Department  of  the  bitnior  has 
determined,  in  accordance  with  die 
criteria  of  Executive  Order  12291 
(February  17, 1981).  that  this  rule  is  not 
major  and  does  not  require  a  regulatory 
impact  analysis  because  it  would  not 
affect  existing  costs  to  the  coal  industry 
and  coal  consumers,  and  does  not 
advecaely  affect  competition, 
employment,  investment,  productivity, 
or  innovation. 

Regulatory  FlextbHtty  Act 

The  DqMrtBMttt  of  liie  Interior  has 
datenoined.  pursuant  to  the  Regulatory 
Flexibility  Act  5  U.S.C  801  et  sag.,  diat 
this  nde  woold  not  have  a  significant 
economic  efiisct  on  a  substantial  nnmber 
of  small  entities. 

National  Enviroamental  Policy  Act 

OSMRE  has  prepared  a  draft 
environmental  assessment  (EA).  and  has 
made  a  tentative  finding  that  the 
proposed  nde  would  not  significantly 
affect  the  quality  of  the  human 
environment  under  sectton  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1908  (NEPA).  42  U.S.C.  4332(2XC).  Ilie 
draft  EA  is  on  file  in  the  OSMRE 
Administrative  Record  at  the  address 
specified  previously  (see 
"AOORESSES").  An  EA  wiU  be  completed 
on  the  final  rule  and  a  finding  made  on 
the  significance  of  any  resulting  impacts 
prior  to  promulgation  of  the  final  rule. 

Author 

The  principal  author  of  this  rule  is 
Stephen  M.  Sheffield.  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
1951  Constitution  Avenue,  NW., 
Washington.  DC  20240:  Telephone:  202- 
343-69S0  (Commercial  or  FTS). 
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List  of  Subj«  is 

30  CFR  Part  W5 

Reporting  and  recordkeeping 
requirementa,  Surface  mining. 
Underground  mining. 

30  CFR  Part  $27 

Coal,  Environmental  protection. 
Surface  minipg. 

Accordingly,  it  is  proposed  to  amend 
30  CFR  Partsi  785  and  827  as  set  forth 
below. 

Date:  April  24. 1988. 

James  E.  Casoi^ 

Acting  AssistcU^t  Secretary — Land  and 
Minemls  Maridgement 

PART  785-REQUIREMENTS  FOR 
PERMITS  FOR  SPECIAL  CATEGORIES 
OF  mining]  I 

1.  The  autiority  citation  for  Part  785  is 
revised  to  reHd  as  follows: 


Authority:  3( 
L  100-34. 


U.S.C. 
45.21  i 


1201  et  seq.,  and  Pub. 


2.  Section  785.21  is  amended  by 
revising  paraa-aph  (a)  to  read  as 
follows:         n 

§  785.21    Coal  prepar^tkMi  plants  not 
located  wKhini  fie  permit  area  of  a  mine. 

(a)  This  section  applies  to  any  person 
who  operates  or  intends  to  operate  a 
coal  preparation  plant  in  connection 
with  a  coal  mkie  but  outside  the  permit 
area.  Any  person  who  operates  such  a 
preparation  plant  shall  obtain  a  permit 
from  the  regiiltttory  authority  in 
accordance  with  the  requirements  of 
this  section. 


■li- 

7— PERN 


PART  827— PERMANENT  PROGRAM 
PERFORMAIflCE  STANDARDS— COAL 
PREPARATION  PLANTS  NOT 
LOCATED  \MltrHtN  THE  PERMIT  AREA 
OF  A  MINE 

3.  The  authority  citation  for  Part  827  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  and  Pub. 
L.  100-34. 

4.  Section  8^7.1  is  revised  to  read  as 
follows: 

§827.1    Scop  I 

This  part  sleits  forth  requirements  for 
coal  preparation  plants  operated  in 
connection  with  a  coal  mine  but  outside 
the  permit  area. 

[FR  Doc.  88-13gee  Filed  6-21-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

30  CFR  Parts  772, 815,  and  942  | 

Requirements  for  Coal  Exploration; 
Permanent  Program  Performance 
Standards— Coal  Expioratton; 
Tennessee  Federal  Program- 
Requirements  for  Coal  Exploration 

aqency:  OfTice  of  Surface  Mining  ' 

Reclamation  and  Enforcement,  Interior. 
action:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  U.S.  Department  of  the  Interior 
(DOI)  proposes  to  amend  its  rules 
pertaining  to  coal  exploration 
operations.  The  amendments  are  being 
proposed  to  comply  with  recent  court 
decisions,  to  clarify  limitations  on 
commercial  use  or  sale  of  coal  obtained 
by  exploration,  to  increase  regulatory 
control  of  exploration  on  certain  lands 
w>ere  mining  is  prohibited  or  limited 
and  to  clarify  which  permit  information 
requirements  pertain  to  exploration.  The 
exploration  rules  for  the  Tennessee 
Federal  program  would  be  revised  to 
bring  them  into  conformance  with  the 
notice  requirements  of  the  proposed 
rule.  The  rules  for  all  other  Federal 
program  States  cross-reference  the  coal 
exploration  rules  at  30  CFR  Part  772; 
therefore  all  changes  to  the  Federal 
rules  would  automatically  apply  in  these 
States. 
dates: 

Written  Comments:  OSMRE  will     ' 
accept  written  comments  on  the 
proposed  rule  until  5:00  p.m.  Eastern 
time  on  August  8, 198& 

Public  Hearings:  Upon  request, 
OSMRE  will  hold  a  public  hearing  on 
the  proposed  rule  in  Washington,  DC  on 
August  1, 1988.  beginning  at  9:30  a.m. 
Eastern  time.  Upon  request.  OSMRE  will 
also  hold  hearings  in  the  States  of 
Georgia,  Idaho,  Massachusetts, 
Michigan,  North  Carolina,  Oregon, 
Rhode  Island,  South  Dakota,  Tennessee, 
and  Washington,  at  times  and  on  dates 
to  be  announced  prior  to  the  hearings. 

OSMRE  will  accept  requests  for  a 
public  hearing  until  4KX)  p.m.  Eastern 
time  on  July  17, 1988.  Individuals 
wishing  to  attend,  but  not  testify  at  the 
hearing  should  contact  the  person 
identified  under  "FOR  FURTHER 
INFORMATION  CONTACT"  beforehand  to 
verify  that  the  hearing  will  be  held. 

ADDRESSES: 

Written  Comments:  Hand-deliver  to 
the  Office  of  Surface  Mining 
Reclamation  and  Ei^orcement, 
Administrative  Record,  Room  5131, 1100 
L  Street,  NW.,  Washington.  DC,  or  mail 
to  the  Office  of  Surface  Mining 


Reclamation  and  Enforcement, 
Administrative  Record.  Room  5131-L, 
1951  Constitution  Ave.  NW., 
Washington.  DC  20240. 

Public  Hearing:  Department  of  the 
mterior  Auditorium.  18th  and  C  Streets 
NW.,  Washington,  DC  The  addresses 
for  any  hearings  requested  to  be 
scheduled  at  other  locations  will  be 
announced  prior  to  the  hearings. 

Request  for  Public  Hearing:  Submit 
orally  or  in  writing  to  the  person  and 
address  specified  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Fred  Block,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior.  1951 
Constitution  Ave.  NW..  Washington,  DC 
20240-,  Telephone:  202-343-4553 
(Commercial  or  FTS). 

SUPMfMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discusaion  of  Proposed  Rule 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  conmients  submitted  on  the 
proposed  rule  should  be  specific,  should 
be  confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  practicable,  commenters  should 
submit  three  copies  of  their  comments 
(see  "ADDRESSES").  Comments  received 
after  the  close  of  the  comment  period 
(see  "DATES")  or  delivered  to  addresses 
other  than  those  listed  above,  may  not 
necessarily  be  considered  or  included  in 
the  Administa*ative  Record  for  the  final 
rule. 

Public  Hearings 

OSMRE  will  hold  public  hearings  on 
the  proposed  rule  on  request  only.  The 
time,  date  and  address  for  the  hearing  to 
be  held  in. Washington,  DC  has  been 
specified  previously  in  this  notice  (see 
"DATES"  and  "ADDRESSES").  The  times, 
dates  and  addresses  for  other  hearings 
that  may  be  requested  at  other  locations 
have  not  yet  been  scheduled,  but  will  be 
announced  in  the  Federal  Register  at 
least  seven  days  prior  to  any  such 
bsarings. 

Any  person  interested  in  participating 
at  a  heariiig  should  inform  Dr.  Block  (see 
"FOR  FURTHER  MFORMATION  CONTACT') 
either  orally  or  in  writing  by  4:00  pin. 
Eastern  time  July  17, 1988.  If  no  one  has 
contacted  Dr.  Block  to  express  an 
interest  in  participating  in  a  hearing,  the 
hearing  will  not  be  held.  If  only  one 
person  expresses  an  interest,  a  public 
meeting  rather  than  a  hearing  may  be 


held  and  the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  The  hearing  will  be 
transcribed.  To  assist  the  transcriber 
and  to  ensure  an  accurate  record, 
OSMRE  requests  that  persons  who 
testify  at  a  hearing  give  the  transcriber  a 
copy  of  their  testimony.  To  assist 
OSMRE  in  preparing  appropriate 
questions,  OSMRE  also  requests  that 
persons  who  plan  to  testify  submit  to 
OSMRE  at  the  address  previously 
specified  for  the  submission  of  written 
comments  (see  "ADDRESSES"),  an 
advance  copy  of  their  testimony. 

Persons  interested  in  attending  the 
hearing,  but  not  testifying,  should 
contact  the  individual  listed  under  "FOR 
FURTHER  INFORMATION  CONTACT"  prior 
to  the  scheduled  hearing  date  to  verify 
that  the  hearing  will  be  held. 

n.  Background 

General  Requirements  Jbr  Exploration 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA),  30 
U.S.C.  1201  et  seq.,  requires  that  each 
State  or  Federal  program  ensure  that 
coal  exploration  operations  that 
substantially  disturb  the  natural  land 
surface  are  conducted  in  accordance 
with  exploration  rules  issued  by  the 
regulatory  authority.  Section  512  of 
SMCRA  sets  forth  the  notice,  permit, 
reclamation,  and  other  requirements  for 
conducting  coal  exploration  operations. 
In  addition  to  the  general  requirements 
to  file  a  notice  of  intent  to  conduct  coal 
exploration,  the  removal  of  more  than 
250  tons  of  coal  during  exploration 
requires  the  specific  written  approval  of 
the  regulatory  authority.  The 
informational  requirements  for  a  notice 
of  intent  to  explore  and  for  an 
exploration  permit  are  contained  in  30 
CFR  772.11  and  772.12.  and  are  distinct 
from  the  more  expansive  permit 
requirements  for  a  surface  coal  mining 
operation  contained  in  30  CFR  Parts  773, 
777-780,  and  783-785  of  the  OSMRE 
regulations.  These  differing 
requirements  reflect  the  fact  that  the 
definition  of  surface  coal  mining 
operations  in  section  701(28)  of  SMCRA 
excludes  coal  exploration  operadons, 
which  are  subject  to  the  requirements  of 
section  512  of  SMCRA. 

OSMRE  first  promulgated  rules 
establishing  general  requirements  for 
coal  exploration  at  30  CFR  Part  778,  and 
pennanenf  program  performance 
standards  for  coal  exploraUon  at  30  CFR 
Part  815.  on  March  13, 1979  (44  FR 
15311).  Diese  1979  exploration  rules 
were  revised  on  September  8. 1983  (48 
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:FR4Q922).4hd  Part  77a  wa»        . 
redesignate  as  Part  772. 

m.  DiMMsakte  of  PraiMHtad  Rule 

pSMRB  Un  reviewed  the  legislative 
history  of  9MCRA,  the  Administretive 
Record  For  Ine  rules,  and  the  pertinent 
court  opiniji^.  As  a  result.  OSMRE  is 
proposing  VI  revise  its  rules  at  f  772.11. 
772.12. 772.1 1,  and  942.772  end  to  add 
{  815.2  cone  »tiing  notice  and  pennit 
requirement  i  for  ooel  exploretion  under 
the  OSMR^|Mtmanent  inngram  and  the 
Federal  prd^am  for  Tennessee.  Changes 
to  these  ruLaB  are  discussed  in  detail 
below.       1 1 

Section  77Zll(a}— Notice  requirementa 
for  exploration  removing  250  tons  or 
less  of  cook 

Section  7tto.ll(a)  iof  the  1979  rules 
reqtdred  all  persons  who  would  c(HBduct 
coal  exploi^on  during  which  2S0  tons 
or  less  of  c<>^  woold  be  removed  to  file 
a  notice  of  litent  to  explore.  Those  who 
would  extract  in  excess  of  250  tons  were 
required  toltibtain  a  coal  exploratiim 
permit.  Thej  $979  rules  also  required  that 
any  persoo^jwho  nmducted  coal 
exploration  Activities  under  a  notice  of 
intent  which  substantially  disturbed  the 
natural  landisurfiace  were  to  comply 
with  the  exnioration  perf(Hmance 
standards  ijyder  30  a?R  Part  815. 

Section  772.11(a)  as  revised  on 
September  fli  1963.  required  that  any 
person  who  bitends  to  conduct  coal 
exploration!  operations  outside  a  permit 
area  during  ^hich  250  tons  or  less  of 
coal  will  o^  lemoved  and  which  may 
substantially  disturb  the  natural  land 
surface  mu^t  file  a  notice  of  intent  to 
explore  with  the  regulatory  authority. 
Thus,  a  notice  of  intent  was  not  required 
in  every  cafe,  but  only  where  coal 
exploration  ^ay  substantially  disturb 
the  land  surface.  The  1983  rules  also 
required  that  exploration  operations 
removing  250  tons  or  less  of  coal  for 
which  notides  of  intent  are  filed  shall 
comply  with!  30  CFR  Part  815. 

The  1983  bquirement  that  of  those 
exploration!  eperations  removing  250 
tons  or  less^f  coal  only  those  which 
may  substantially  disturb  the  natural 
land  surface  must  file  a  written  notice  of 
intent  to  exdore  was  challenged  in  the 
District  Coiiit  of  the  District  of 
Columbia.  The  plaintiffs  claimed  that 
under  the  challenged  rule  coal  operators 
were,  in  efi0Ct,  in  the  position  of  making 
the  determination  of  whether  their 
operations  would  substantially  disturb 
the  land  sumce,  a  decision  that  should 
be  made  bs^me  regulatory  authority. 
The  plaintiin  pointed  to  comments  bum 
three  Statet  who  asserted  that  if  the 
regulatory  4f  thority  does  not  have 
notice  of  a  pfoposed  exploration,  it 


would  not  ioiow  about  the  existence  of 
the  coal  exploration  operation  and 
dierefore  could  not  enforce  the 
provisions  of  SMCRA.  The  court 
remanded  1 772.11(a)  because  it  found 
diat  OSMRE  had  fUled  to  explain 
adequately  its  departore  from  the 
previous  rales  or  to  address  adequately 
the  concerns  raised  by  commenters.  la 
Re:  Pennanent  Surface  Mining 
Beguhtion  Litigation  H,  No.  79-1144. 
(DJ3.C  July  15, 1985)  (/h  Re:  Permanent 
(WJ. 

As  e  result  of  the  Court's  decision. 
OSMRE  suspended  f  77241(a)  Insofar 
as  it  limits  the  reqitmsibUlity  to  sebmit 
a  nodce  of  intent  to  explore  to  those 
persons  who  may  substantially  disturb 
the  natural  land  surface  (81 FR41962. 
November  20. 1988).  Consequently,  all 
persons  conducting  exploretkm  during 
which  2S0  tons  mr  less  of  coal  will  be 
removed  are  required  to  submit  a  nodce 
of  intent  to  e}q>lore  regahUess  of 
wither  the  explttfedon  will 
substantialiy  dlstuH)  die  natural  land 
surfaee. 

In  responding  to  the  July  15, 1985  court 
ruling,  OSMRE  proposes  to  reinstate  die 
requirement  diet  any  person  who 
conducts  (q)eretions  where  250  tons  or 
less  of  cod  are  reinoved  must  file  e 
notice  (tf  intention  to  eiqilore,  rather 
than  only  diose  vfMch  may  substantially 
disturb  the  natural  land  surface.  OSMRE 
believes  that  coal  operators  should  not 
be  in  a  position  of  making  a 
determhiation  for  the  regulatory 
authority  of  whether  or  not  their 
operations  substantially  disturb  die 
natural  land  surface.  Furthermore,  for 
eflfective  monitoring  and  enforcement, 
the  regulatory  authorities  should  know 
about  all  exploration  occurring  within 
their  jurisdictitms,  and  this  can  best  be 
accomplished  through  notification  by  all 
who  explore. 

For  the  purposes  of  clarity,  proposed 
S  772.11(a)  would  also  provide  that 
persons  who  intend  to  conduct  coed 
exploration  removing  250  tons  or  less  of 
coal  on  lands  designated  as  unsuitable 
for  surface  coal  mining  operations  under 
Subchapter  F,  Areas  Unsuitable  for 
^|iilining,  must  apply  for  and  receive  an 
exploration  permit  under  {  772.12.  This 
additional  language  is  needed  to  alert 
anyone  contemplating  exploration 
removing  250  tons  or  less  of  coal  on 
those  lands  that  the  requirements  of 
S  772.12  apply.  This  revision  does  not 
change  or  add  any  regulatory 
requirement.  Section  77212(a)  currenUy 
requires  a  permit  for  any  coal 
exploration  which  will  take  place  on 
lands  designated  unsuitable  for  mining. 
Also  for  clarity,  proposed  {  772.11(a) 
contains  a  statement  that  exploration 
under  a  notice  of  intent  shall  be  subject 


to  the  limitations  on  oofluaeroial  sale  or 
commercial  use  of  coal  obtained  by 
exploration,  as  prescribed  under 
{  772.14.  and  to  the  oomi^anoe 
requirements  prescribed  under  S  77213. 

Section  772.11(b)(3)— Narrative  or  map 
in  a  coal  exploration  notice. 

The  1979  rules  required  that  a 
narrative  and  a  map  be  submitted  as  a 
part  ci  an  expbration  notice.  In 
response  to  a  challenge  to  these 
requirements,  the  District  Court  for  the 
District  of  Columbia  ruled  diet  OSMRE 
had  erred  in  its  1979  rules  by  requiring 
both  a  narrative  description  and  a  map. 
In  Re:  Permanent  Surface  Mining 
Regulation  Litigation,  No.  79-1144 
(DD.C.  May  18. 1980).  As  a  result. 
OSMRE  revised  its  exploration 
regulations  on  September  8, 1983.  to 
require  "a  narrative  or  map"  under 
f  772.11(b)(3). 

OSMRFs  1983  rule  was  challenged 
because  tt  did  not  require  a  narrative 
description  of  the  exploration  area  in  all 
instances.  The  plaintiffs  contended  that 
a  map  alone  is  insufficient  to  describe  a 
proposed  exploration  area.  As  a  result 
of  diis  challenge,  die  Court  remanded 
OSMREs  rules. 

However,  the  court  noted  in  its 
decision  that  either  a  map  or  narrative 
would  meet  the  statutory  requirement  of 
a  "desdiption"  of  the  exploration  area 
as  required  in  section  512(a)(1)  of  the 
Act,  but  determined  that  the  map 
provisions  set  forth  in  30  CFR 
772.11(b)(3)  were  not  specific  enough  to 
satisfy  the  requirements  of  SMCRA.  The 
decision  stated  that  these  rules 
contained  no  standards  explaining  the 
level  of  detail  for  a  map  to  be  used  in 
place  of  a  narrative  describing  the 
exploration  area,  and  that  it  was  not 
clear  that  any  existing  standards 
contained  in  other  sections  of  the 
regulations  were  intended  to  be  applied. 
In  Re:  Permanent  (II).  July  15, 1985  Mem. 
op.  at  139-140. 

OSMRE  suspended  S  772.11(b)(3) 
insofar  as  it  allows  a  coal  exploration 
notice  or  application  to  be  submitted 
which  does  not  include  a  narrative 
describing  the  exploration  area  (51 FR 
41952,  November  20, 1986).  As  a  result, 
notices  of  intent  for  coal  exploration 
operations  must  include  narratives. 

Proposed  S  772.11(b)(3)  would 
continue  to  require  either  a  narrative  or 
a  map  describing  the  exploration  area  in 
a  notice  of  intent  to  explore.  In 
conformance  with  the  court's  ruling,  the 
proposed  rule  would  define  the  minimal 
information  to  be  shown  when  a  map  is 
submitted  in  a  notice  of  intent.  At  a 
minimum,  such  maps  would  be  at  a 
scale  of  1 :24,000  or  larger,  and  would 
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include  the  propoMd  area  of 
exploratioo.  the  iocation  of  drill  holes 
and  trenches,  existing  and  propoaad 
roads,  occupied  dwellinp.  topographic 
feattues.  bodies  of  surfaoe  tvater.  and 
pipelines.  These  information 
requirements  are  being  added  to  satisfy 
the  court's  concerns  diat  the  regulation 
explain  the  level  of  detail  to  be  provided 
in  a  map  which  serves  as  the  dMcriptioa 
of  an  exploratioa  area. 

Section  772.12(a)— Permit  nquirements 
for  exploration  removing  more  than  2S0 
tons  of  coal. 

Proposed  9  772.12(a)  would  be  revised 
by  adding  a  statement  to  clarify  that  any 
coal  exploration  during  which  more  than 
250  tons  of  coal  would  be  removed,  or 
which  will  take  place  on  lands 
designated  as  unsuitable  for  mining, 
would  bie  subject  to  the  limitations 
prescribed  under  §  772.14  concerning 
prohibitions  on  commercial  sale  or  use 
of  coal  obtained  through  exploration 
and  to  the  compliance  requirements 
prescribed  under  9  772.13.  This  revision 
does  not  add  or  change  any  regulatory 
requirement. 

Section  772.12(b)(3)— Narrative  or  map 
in  a  coal  exploration  permit  application. 

The  1979  rules  required  that  a 
narrative  and  a  map  be  submitted  as  a 
part  of  an  exploration  permit  As 
discussed  under  1 772.11(b)(3),  in 
response  to  a  dutUenge  to  these 
requirements,  the  District  Court  for  the 
District  of  Colombia  ruled  that  OSMRE 
had  erred  m  its  1979  rules  by  requiring 
both  a  narrative  description  and  a  map. 
In  Re:  Permanent  Surface  Mining 
Regulation  Litigation,  No.  79-1144 
(DJ).C.  May  16, 1980).  As  a  result. 
OSMRE  revised  its  exploration 
regulations  on  September  8, 1983,  to 
require  "a  narrative  of  map"  under 
9  772.12(b)(3).  A  subsequent  challenge  to 
this  1983  rule  resulted  in  a  Court 
decision  (In  Re:  Permanent  (II),  July  15, 
1985  Mem.  op.  at  139-140]  to  remand 
9  772.12(b)(3).  This  decision  is  discussed 
above  with  respect  to  the  remanded 
equivalent  requirement  under 
9  772.11(b)(3)  for  an  exploration  notice. 
Because  the  Court  determined  that  the 
map  provisions  set  forth  in  30  CFR 
772.12(b)(3)  were  not  specific  enough  to 
satisfy  die  requirements  of  SMCRA, 
OSMRE  suspended  9  772.12(b)(3)  insofar 
as  it  albws  a  coal  exploration  permit 
application  to  be  submitted  which  does 
not  include  a  narrative  describing  the 
exploration  area  (51  FR  41952, 
November  20. 1986).  As  a  result  coal 
exploration  permit  appUcations  must 
include  narratives. 

Proposed  9  772.12(b)(3)  would  require 
a  narrative  describing  the  exploration 


area  in  an  explontian  pemft 
application.  Hie  optimi  to  provide  a  map 
describfaig  the  pre|Kwed  ewpkiration 
area  instaad  of  a  namtiw  woaM  be 
deleted.  Bxiating  1 772.12(bHl2),  wfaidi 
would  be  retrined  withoot  revision, 
requires  a  nup  at  a  scale  of  l:t4,0ee  or 
larger  showdog  the  areas  of  land  to  be 
disturbed  by  tibe  propoeed  exploration 
and  reclamatiott.  Thte  map  would 
include  the  essential  features  that  wouU 
be  reqoked  to  satisfy  ^  July  15.  MBS. 
court  decision  concerning  9  772.12(b)(3). 
Therefore,  if  is  not  necessary  under 
9  772.12(b)(S)  to  provide  for  an  optional 
map.  OmRE  briieves  tiiat  the  above 
proposed  revisions  satisfy  the 
requirements  of  section  B12(a)  of 
SMCRA  for  a  description  of  the 
exploration  area. 

I   Under  the  existing  requirements  of 
9  772.12(b)(12),  maps  must  show  the 
location  of  all  areas  to  be  disturbed  by 
exploration,  and  shall  specifically  show 
existing  roads,  occupied  dwellings, 
topographic  and  hydrologic  features, 
roads  and  structures  to  be  constructed, 
the  location  of  land  excavations, 
exploration  holes,  etc.  Eiqiloratoty 
surveying  and  sampling  areas  that 
would  not  cause  land  to  be  disturbed 
would  not  necessarily  be  included  on 
the  map.  Hewevei,  any  geochemicaL 
soil  water,  vegetation,  or  other  sampling 
and  survey  activities  would  be  included 
in  the  narrative  description  fA  the 
exploration  area. 

Sections  772.12(b)(14)  and  (d)(2)(iv)— 
Additional  requirements  for  exploration 
in  anas  unsuitable  for  surface  coal 
mining  operations  under  section 
522(e)(1)  of  SMCRA. 

Sections  522(e)  of  SMCRA  and  30  CFR 
761.11  prohibit  surface  coal  mining 
operations  within  certain  desigaated 
lands,  including  units  of  the  National 
Park  System,  junless  the  operator 
demonstrates,  valid  existing  rights  (VER) 
to  mine.  However,  under  the  existiiig 
regulatory  provisions  of  f  762.14.  coal 
exploration  is  not  prohibited  in  these 
areas,  and  diere  is  no  requirement  to 
prove  VER  prior  to  exploration.  Thus,  an 
operator  could,  through  an  exploration 
permit  extract  coal  that  he  mi^ 
otherwise  be  prohibited  from  mining  if 
VER  could  not  be  proved. 

The  National  Park  Service  (NPS)  of 
the  Department  of  the  Interior  (DOI)  has 
been  concerned  about  exploration 
activities  on  lands  covered  by  section 
522(e).  OSMRE  and  NPS  have  conferred 
on  this  issue.  As  a  result  OSMRE  is 
proposing  new  requirements  at 
9  772.l2(b)(14)  and  (d)(2)(iv)  to  assure 
that  NPS  units  and  other  areas  covered 
by  section  522(e)(1)  are  protected  from 


exploration  activities  i^dtera  no  valid 
existing  right  to  mine  has  been  proved. 

Propoaad  i  77ZU(bXM)  would  require 
an  qq)^caDt  for  an  eiqiloraUon  permit 
within  a  a22(eXl)  area  to  provide 
documentatiian  trf  valid  existing  rights 
under  30  CFR  7BLll(a)  to  conduct 
sucEbcs  coal  miniag  operations  in  the 
proposed  mqilnwtioB  nea.  IVopaecd 
section  772.12(d)(2K>v)  wnwld  add  a 
requirement  that  the  regulatory 
aufiuwity  must,  prior  to  approval  of 
exploration  in  522(e)(1)  areas,  detarmine 
in  writing  that  the  aiqilicant  possesses 
valid  existing  rights  to  conduct  suiiaoe 
coal  mining  operatiims  in  the  522(e)(1) 
area. 

Section  772.14    Commercial  use  or  sale. 

The  commercial  sale  of  coal  obtained 
during  eiqUoratioB  is  generally 
prohibited  under  30  CFR  772.14,  unless  a 
stance  coal  mining  and  redasoation 
operations  pondt  is  first  obtained. 
Section  772.14  allows  an  exception  to 
the  requirement  for  tins  pennit  tf  the 
r«galatOfy  aothorify  determines  (hat  the 
purpose  of  the  sale  is  to  test  for  coal 
properties  necessary  for  die 
development  of  mining  operatirais  for 
which  a  pemit  application  will  be 
submitted  at  a  later  time.  Concern  has 
been  raised  about  abuses  occurring 
under  such  exoeptioas  for  "testing 
purpooes."  OSMRE  has  found  that  the 
current  regulations  do  not  requfav  the 
applicant  to  provide  sufficient 
information  and  assurances  to  enaUe 
the  regulatory  authority  to  determhie 
whedher  die  extraction  of  coal  for 
comnMrcial  sale  is  necessary  for  testing 
purposes. 

Therefore,  OSMRE  is  proposbig  to 
revise  the  n^ttlatioas  at  772.14  by 
adding  specific  information 
requirements  that  must  be  met  for 
approval  of  sndi  testing. 

Proposed  9  772.14  would  be  retiUed 
"Commercial  Use  or  Sale"  and 
expanded  to  include  the  commercial 
use  of  coal  in  addition  to  the  sale  of  coal. 
Commercial  use  of  coal  encompasses 
those  activities  which  provide  a 
commercial  benefit  to  the  person 
conducting  the  exploration,  such  as 
when  the  owner  of  a  power  generating 
plant  conducts  coal  exploration  directiy 
or  indirectiy  through  an  agent  or 
subsidiary  company. 

Proposed  §  772.14(a)  would  provide 
that  in  addition  to  the  prohibition  on 
commercial  sale,  any  person  who 
intends  to  commercially  use  coal 
extracted  during  exploration  under 
either  a  notice  of  intent  to  explore  or  an 
exploration  permit  must  fint  obtain  a 
surface  coal  mining  and  reclamation 
operations  permit,  unless  otherwise 


exempted  by  the  proposed  ngiilabon 
under  §772.14(k).  Commercial  use  or 
sate  of  coal  MMtf  faeiade  a^r  of  fit 
derivative  ^fm  sack  m  coke  or  Bqoid 
or  gaseous  fu0i 

Under  prop<}|ed  {  772.14(b).  an 
exception  to  ||t72.14fa)  wonild  be 
provided  «dK$|tfie  purpose  of  6w 
comraerda)  mm  or  srie  is  for  the  testing 
of  coal  for  its  (uality.  OSMtB  is 
piopusiiig newregulatoi'j  language 
under  f  772.141^  te  prevent  abuse  of 
coal  exploration  rules  allowing  tiie  use 
or  sale  of  coalllor  such  leatfag  parpoaii 
Proposed  {  77^il4(b)  would  provide  that 
no  surface  oowlmkih^  and  EedaisatioB 
operations  pemiit  is  aeoessaiy  for  coal 
extracted  during  exploration  ii  the 
regdatoiy  MiMHily  deterarine*  that  the 
sale  or  use  is  nr  cmI  testing.  An 
application  fo^  approval  of  the 
commerdat  ttf^  or  sale  of  coal  extracted 
for  testing  piirpjoses  would  be  required 
to  demowetialtijtiiat  the  coat  tsstiag  ia 
neoeesaiy  for  iie  dtevriopment  of  a 
surface  coal  mining  an  reclamation 
operatioB  for  fpkh  ■  ptmit  aw>licitipn 
wiH  be  aohmitt^  is  the  BMT  fHhm.  nod 
that  MMd  otto^^liQB  i*  MMy  tor  the 
purposes  of  testing  the  qaatity  of' the 
coal. 

Proposed  |  tt2.14fbNl)  woidd  require 
that  the  appBonion  contain  the  name  of 
the  firm  at  which  the  coal  will  be  tested 
and  the  locatiMw  for  testing.  IVopoaed 
S  772.M(bK2)  WmM  require  that  if  the 
coal  is  s(M  dMctly  to  the  faiteaded  end 
user,  the  end  user  subnit  a  statemmt 
Aat  provides  ne  specific  reaaons  for  the 
test,  inebidBg|  why  the  coal  may  be  so 
different  Ikomnie  intended  tneKs  other 
coal  supplies  it  to  require  the  testng; 
the  amount  of  ooal  necessary  for  flie  test 
and  why  a  lesMr  amount  is  not 
sufficient;  ana  i  desciiptieu  of  tfie 
specffic  tests  fiat  wiH  be  conducted. 
Proposed  1 77^il4(bN3)  woidd  require 
that  if  the  coal  Is  sold  imfirectty  te  Ahs 
intended  end  a|er  through  an  agent  or 
broker,  the  agf  ^t  or  broker  must  submit 
the  statement  JBis  described  above. 

Paragraph  (b)(4)  would  require  that 
the  applicatiohialso  contain  evidence 
that  snfficieat  leservea  of  coal  are 
avaiWtie  to  the  operator  for  future 
comnerciai  us^  or  sale  by  the  intended 
end  user  to  de^honstrate  that  the  amount 
of  coal  to  be  r^^wved  is  not  the  total 
reserve,  but  is  ^  sampling  of  a  laiger 
reserve.  | 

Finally,  undiefe-  proposed  paragraph 
(b)(5),  the  appilcation  would  be  required 
to  contain  an  explaBation  as  to  why 
other  means  oJTlproapecting  or 
exploratioo.  s^  as  core  dulling,  are 
not  adequate  U>  determiae  the  quality  of 
the  coal  and/^t  the  feasibility  of  fiiture 
surface  coai  n^aing  operf tions. 
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end  aaar  (eg.  a  utilitir)  af  Iha  caal  being 
tested  orUs/har  aflBBt  or  fafoker,  at 
indapaadant  uariicatioa  of  tha  aead  for 
testing  and  tha  hiad  at  taattag  necessary. 
Tha  proposal  niia  rarngnJis  Aat  ia 
soma  caaest.  wch  aa  when  the  coal  is  to 
be  eyportad.  a  brakec  would  obtain  the 
coal  tot  an  and-aser.  Hie  proposd  rule 
would  allow  a  broker  to  verify  tfic 
validity  of  the  testing  at  either  the  end- 
usar^i  faiiilii  ■  er  at  aa  afpaaptiate 
other  location.  Typically,  a  ceal  broker 
would  assemble  a  test  diipment  by 
blending  ooal  from  various  sources  to 
suit  the  end-user^  needs,  and  a  test 
bum  or  other  test  may  be  needed  to 
verify  the  coal  quality  for  such 
ritipments.  Sndi  testing  of  coal  could  be 
considered  appropriate  under  the 
proposed  rde.  Tim  required 
documentation  on  the  need  Cor  tbs 
testing  provided  by  a  broker  acting  for 
aa  eii8*aBer,  eoukl  also  be  considered 
suMQent. 

The  intent  of  theec  piopaeed  new 
requiremenla  is  to  oeattBue  to  aHow 
vriid  Issthigi  while  eUariaalfaag  abusive 
practices  whereby  tesitog  ia  aaed  as  a 
means  to  ciKUBwent  the  piohibition  of 
commercial  use  or  sale  of  coal  obtained 
during  explantioB.  Aogr  oxplfKatioa 
BparaMen  whidi  aeHs  or  aaes  ooal 
commercidly  witiMMt  a  valid  teatkig 
exeaqilioa  vwoold  be  m  violeliaB  of 
these  rules,  unlese  s  permit  for  a  surface 
coal  miaiai  and  ledametiaR  opeiaikion 
were  first  obtaiaed. 

Section  9J5.2  Pbnttittwg  atforwation. 

OSMBB  is  proposiBg  to  add  a 
provision  to  30  CFR  Part  OS. 
Explore  tioa  Perfrmneare  Standards, 
tiiat  «weuki  darify  the  extent  of  the 
infooMtieB  reqaired  to  be  submitted  in 
an  applicatioa  for  an  exploration  permit 
The  perfocmaBce  slandaids  for  oMd 
ex^ontien  et  30  CFR  815.15  carrenUy 
coDtaia  requirements  which  eross- 
refeienoe  certain  requirements  in  30 
CFR  Part  816.  The  cross-referenced  rules 
in  Part  816  contain  further  cross 
references  to  permit  application 
requirements  for  surface  coal  mining 
operations  and.  in  particular,  to  those  at 
30  CFR  Part  780.  However  the  cross- 
referenced  permit  application 
requirements  are  intended  for  surface 
coal  mining  operations  and  need  not  be 
applied  to  exploration  operations 
because  of  the  much  more  limited  nature 
and  scope  of  exploration  activity. 

The  need  for  more  careful 
specification  of  exploration  permitting 
information  was  recenUy  demoastrated 
by  an  administrative  appeal  to  an 
exploration  permit  issi^  te  Chatham 


Coal  C(k  The  appeal  alleged  that  the 
reydataty  aiUhoBty  iailad  to  ra^aiw  the 
rnrt  TlOTpanBiMiag  JnJMiaiillim  i  iins 
refeMocad  by  the  OKploratiaB 
perfepaanoe  ■tandarda.  The 
Administrativa  Law  ludgs's  deciaisa 
held,  n  pert,  that,  ae  unittea.  the  cioaa- 
reiswBced  penait  inianaation 
requiremenis  which  were  ia  question 
applied  to  eoal  wipkitatioB.  rhathaai 
Caaaty  v.  OShlBE.  No.  NX  7-1-A 
(AafMtM>MB7). 

Oatt  is  propoaiig  to  add  a  new 
provision  to  the  eaptoretioa 
periansanoe  atea^rda  to  clarify  that 

otiier  parte  whidi  aiay  be  otherwise 
construed.  Part  772  wstaWishrs  the 
permit  information  requirements  for  coal 
exploration.  As  a  result  of  the  addition 
of  this  pfoviaioa.  the  ooss-refereaces  in 
Part  816  to  the  surface  coal  mining 
permit  appficatiaa  reqairements  (which 
ara  crose-refefanoed  ia  the  exploration 
perfbnatnce  standards  ia  30  CFK  815.1^ 
would  net  apply  to  exploration  permits. 

Section  942,772   Requkements  for  coal 
exploratioa  in  the  Federal  pfogram  for 
Tennessee. 

inc  Tennessee  Federal  program, 
promulgated  on  October  1. 19M  (48  FR 
3887V).  added  a  provision  to  the  coal 
exploration  ntles  for  Tennessee  at  30 
Cnt  942.772(b)  requiring  that  any  person 
who  intends  to  use  mechenued  earth 
moving  equipment  or  explosives  to 
conduct  coal  exploration  activities  must 
file  a  written  notice  of  intent  witii 
OSMS^  This  provision  is  in  addition  to 
the  requirements  of  30  CFR  772.1(a) 
requiring  a  written  notice  of  intention  to 
explore  from  a  person  intencBng  to 
conduct  coal  ejqiloration  activities  that 
may  substantiaHy  distorb  the  natmvl 
land  surface.  The  additional  provision  in 
the  Tennessee  program  rales  was  added 
to  aid  enforcement,  and  because  the  use 
of  mechanized  eartii  moving  equipment 
or  explosives  is  a  fairly  reliable 
indicator  that  substantial  disturbance 
would  be  fikely  to  occur  during 
exploration.  This  provision,  however,  is 
inconsistent  with  the  proposed  revisions 
to  the  OSMRE  permanent  program 
regulations  requiring  all  who  would 
explore  for  250  tons  or  less  of  coal  to  file 
a  notice  of  intent.  Therefore,  OSMRE  is 
proposing  to  revise  the  exploration  rules 
for  the  Tennessee  Federal  program  to 
make  those  provisions  consistent  with 
the  proposed  revisions  to  the  OSMRE 
permanent  program  contained  in  this 
proposed  rule. 

Section  942.772  would  be  revised  to 
state  that  Part  772  of  this  chapter. 
Requirements  for  Coal  Exploration,  shall 
apply  to  any  person  who  conducts  or 
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seeks  to  conduct  coal  exploration 
operations  in  Tennessee.  Tlie  provisions 
under  existing  §  942.772(b)  would  be 
removed  and  replaced  by  a  provision 
which  would  state  that  OSMRE  shall 
make  every  effort  to  act  on  an 
exploration  application  within  00  days 
of  its  receipt,  or  such  longer  time  as  may 
be  reasonably  required,  and  if 
additional  time  is  needed.  O^iRE  will 
notify  the  applicant  that  additional  time 
is  needed  to  complete  the  review,  setting 
forth  the  reasons  for  the  additional  time 
that  is  needed.  This  provision  is 
proposed  to  provide  consistency  with 
the  explorati(m  application  processing 
provisions  contained  in  the  other 
Federal  propams  for  States.  [ 

IV.  Procedural  Matten' 

Effect  in  Federal  Program  States 

The  proposed  rules  under  30  CFR    , 
Parts  772  and  815  would  apply  throu^ 
cross-referencing  in  those  States  with 
Federal  programs.  These  include         \ 
Geoigia,  Idaho,  Massachusetts, 
Michigan,  North  Carolina,  Oregon, 
Rhode  Island,  South  Dakota,  Tennessee 
and  Washington.  The  Federal  programs 
for  these  States  appear  at  30  CFR  Parts 
910. 912, 921, 922. 933, 937, 939, 941, 942 
and  947,  respectively.  Comments  are 
specifically  solicited  as  to  whether 
unique  conditicuu  exist  in  any  of  these 
States  which  should  be  reflected  as 
changes  to  the  national  rules  or  as 
speciHc  amendments  to  any  or  all  of  the 
Federal  programs. 

OSMRE  has  proposed  to  implement  a 
Federal  program  for  the  State  of  [ 

California  (52  FR  39594,  October  22.      ^ 
1987).  The  proposed  exploration  rules 
would  apply  through  cross-referencing 
to  the  Federal  program  for  California. 
Comments  are  also  specifically  solicited 
as  to  whether  conditions  exist  in 
California  that  should  be  reflected  in  the 
proposed  Federal  program  for  that  State. 

Effect  on  State  Programs 

Following  promulgation  of  the  final 
rule,  OSMRE  will  evaluate  permanent 
State  regulatory  programs  approved 
under  section  503  of  SMCRA  to 
determine  whether  any  changes  in  these 
programs  will  be  necessary.  If  the 
Director  determines  that  certain  State 
program  provisions  should  be  amended 
in  order  to  be  made  no  less  effective 
than  the  revised  Federal  rules,  the 
individual  States  will  be  notified  in 
accordance  with  the  provisions  of  30 
CFR  732.17. 

Federal  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  rule  have 
been  submitted  -to  the  Office  of 


Management  and  Budget  for  approval  as 
required  by  44  U.S.C  3601  et  aeq.  The 
collection  of  this  information  will  not  be 
required  until  it  has  been  api»oved  by 
the  Office  of  Management  and  Budget 
The  information  is  needed  to  meet  the 
requirements  of  section  512  of  Pub.  L 
95-87,  and  will  be  used  by  the  regulatory 
authority  to  assess  the  impact  of  the 
proposed  exploration  operations  on  the 
environment.  The  obligation  to  respond 
is  mandatory. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  U.S.  Department  of  the  Interior 
(DOI)  has  determined  that  this  proposed 
rule  is  not  a  major  rule  under  the  criteria 
of  Executive  Oni«r  12281  (February  17. 
1981)  and  certifies  that  it  would  not  have 
a  si^iificant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  flexibility  Act.  5 
U.S.C.eoie/se9. 

lie  rule  does  not  distinguish  between 
small  and  laige  entities,  llie  economic 
effects  ofthe  proposed  rule  are 
estimated  to  be  minor  and  no 
incremental  effects  are  anticipated  as  a 
result  of  the  rule. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  a  draft 
environmental  assessment  (EA).  and  has 
made  an  interim  finding  that  the 
proposed  rule  would  not  significantly 
affect  the  quality  of  the  human 
environment  under  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA).  42  U.S.C.  4332(2)(C).  It  is 
anticipated  that  a  finding  of  no 
significant  impact  (FONSI)  will  be 
approved  for  the  final  rule  in 
accordance  with  OSMRE  procedures 
under  NEPA.  The  EA  is  on  file  in  the 
OSMRE  Administrative  Record  at  the 
address  specified  previously  (see 
"ADDRESSES").  An  EA  will  be 
completed  on  the  final  rule  and  a  finding 
will  be  made  on  the  significance  of  any 
resulting  impacts  prior  to  promulgation 
of  the  final  rule. 

Author 

The  principal  author  of  this  proposed 
rule  is  Dr.  Fred  Block,  Branch  of  Federal 
and  Indian  Programs,  Office  of  Surface 
Mining  Reclamation  and  &iforeement, 
1951  Constitution  Avenue  NW., 
Washington  20240;  Telephone:  202-34»- 
4553  (Commercial  or  FTS). 

listofSul^ects 

30  CFR  Part  772 

Reporting  and  recordkeeping 
requirements.  Surface  mining, 
Uniderground  mining. 


SOCPRPartBlS 

Reporting  and  recordkeeping  , 
requirements.  Surface  mining. 

30  CFR  Part  942 

Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Surface  milling. 
Underground  mining. 

Accordingly,  it  is  proposed  to  amend 
90  CFR  Parts  772. 815  and  942  as  set 
forth  below: 

Dated:  April  za  1888. 
laoiM  B.  CaMNi. 

Acting  Assistant  Secretary-Land  and 
Minerals  Management 

PART  772-REQUIREIIENT8  FOR 
COAL  EXPLORATION 

1>  The  authority  dtation  for  Part  772  is 
revised  to  read  as  fellows: 

Amhoiity:  30  U.8.C  12Q1  et  seq.,  ■• 
amended;  16  U.8.C  470  et  seq^  and  Pub.  L 
100-34. 

2.  Secti(m  772.11  is  amended  by 
revising  paragraphs  (a)  and  (b)(3}  and 
republishing  paragraph  (b)  introductory 
text  to  read  as  follows: 

%  77g.11    Motioe  reqalrsiiiema  fpf 
eipnralion  rsnwvMBnOlofieof  ooalor 


(a)  Any  person  who  intends  to 
conduct  coal  exploration  <qierations 
outside  a  permit  area  during  which  250 
tons  or  less  of  coal  will  be  removed, 
shall,  before  conducting  the  exploration, 
file  with  the  regulatory  authority  a 
written  notice  of  intention  to  explore. 
Exploration  which  will  take  place  on 
lands  designated  as  unsuitable  for 
surface  coal  mining  operations  under 
Subchapter  F  of  this  chapter,  shall  be 
subject  to  the  permitting  requirements 
under  S  772.12.  Exploration  conducted 
under  a  notice  of  intent  shall  be  subject 
to  the  requirements  prescribed  under  . 
8§  772.13  and  772.14. 

(b)  The  notice  shall  include 


(3)  A  narrative  describing  the 
proposed  exploration  area  or  a  map  at  a 
scale  of  1:24,000,  or  greater,  showing  the 
proposed  area  of  exploration  and  the 
location  of  drill  holes  and  trenches, 
existing  and  proposed  roads,  occupied 
dwellings,  topographic  features,  bodies 
of  surface  water,  and  pipelines; 
•       *       •       •       • 

3.  Section  772.12  is  amended  by " 
revising  paragraphs  (a)  and  (b)(3): 
adding  paragraph  (b)(14);  revising  the 
heading  for  paragraph  (d);  remo^^  the 
word  "and"  at  the  end  of  paragraph 
(d)(2)(ii);  replacing  the  period  at  the  end 
of  paragraph  (d)(2)(iii]  with  ";  and":  and 
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adding  paraj^aph  (d)(2)(iv).  to  read  as 
follows: 

§772.12  Peraiit  requirements  for 
exploration  removing  more  than  250  tons 
of  coal. 

(a)  Exploration  permit.  Any  person 
who  intends  to  conduct  coal  exploration 
outside  a  permit  area  during  which  more 
than  250  tons  of  coal  will  be  removed  or 
which  will  take  place  on  lands 
designated  ^i  unsuitable  for  surface 
mining  under  Subchapter  F  of  this 
chapter,  shall,  before  conducting  the 
exploration,  submit  an  application  and 
obtain  written  approval  from  the 
regulatory  ajilhority  in  an  exploration 

,  permit.  Such  exploration  shall  be  subject 
to  the  requiresments  prescribed  under 
§§772.13  and  772.14. 

(b)  Application  information.  *  *  * 

*  •        *        *        * 

(3)  A  narrilive  describing  the 

proposed  exploration  area. 

*  *        *]      *        * 

(14)  For  aQJapplication  proposing  coal 

exploration  activities  within  an  area 
covered  by  f  7ei.ll(a)  of  this  chapter, 
documentation  that  the  person  has  valid 
existing  rights  to  conduct  surface  coal 
mining  operations  in  the  proposed 
exploration  6^ea. 

*  *        *'■       *        * 

(d)  Decisions  on  applications  for 
exploration. 


(2)  *  *  - 

(iv)  For  ar^s  covered  by  §  761.11(a) 
of  this  chaptiar,  be  conducted  by  or  on 
behalf  of  a  pi^rson  who  possesses  valid 
existing  righlt^  to  conduct  surface  coal 
mining  operations  within  the  proposed 
exploration  al^a. 
*        *        •        «        * 

4.  Section  p  72.14  is  revised  to  read  as 
follows: 

§  772.14    Colli  mercial  use  or  sale, 
(a)  Except!  f  s  provided  under 
§§  772.14(b)  and  700.11(a),  any  person 
who  intends  to  commercially  use  or  sell 
coal  extracted  during  coal  exploration 
operations  udder  a  notice  of  intent  to 
explore  or  under  an  exploration  permit, 
shall  first  obtain  a  surface  coal  mining 
and  reclamaltion  operations  permit  for 
those  operations  from  the  regulatory 


authority  under  Parts  773-785  of  this 
chapter. 

(b)  With  the  prior  written  approval  of 
the  regulatory  authority,  no  surface  coal 
mining  and  reclamation  operations 
permit  is  required  for  the  sale  or 
commercial  use  of  coal  extracted  during 
exploration  operations  if  such  sale  or 
commercial  use  is  for  coal  testing 
purposes  only.  The  person  conducting 
the  exploration  shall  file  an  application 
for  such  approval  with  the  regulatory 
authority.  The  application  shall 
demonstrate  that  the  coal  testing  is 
necessary  for  the  development  of  a 
surface  coal  mining  and  reclamation 
operation  for  which  a  surface  coal 
mining  and  reclamation  operations 
permit  application  is  to  be  submitted  in 
the  near  fiiture,  and  that  the  proposed 
commercial  use  or  sale  of  coal  extracted 
during  exploration  operations  is  solely 
for  the  purpose  of  testing  the  coal.  The 
application  shall  contain  the  following: 

(1)  The  name  of  the  testing  firm  and 
the  location  at  which  the  coal  will  be 
tested. 

(2)  If  the  coal  is  sold  directly,  or 
commercially  used  directly,  by  the 
intended  end  user,  a  statement  from  the 
intended  end  user  that  provides: 

(i)  The  specific  reasons  for  the  test, 
including  why  the  coal  may  be  so 
different  from  the  intended  user's  other 
coal  suppUes  as  to  require  testing; 

(ii)  lie  amount  of  coal  necessary  for 
the  test  and  why  a  lesser  amount  is  not 
sufficient;  and 

(iii)  A  description  of  the  specific  tests 
that  will  be  conducted. 

(3)  If  the  coal  is  sold  indirectly  to  the 
intended  end  user  through  an  agent  or 
broker,  a  statement  from  the  agent  or. 
broker  that  provides: 

(i)  The  specific  reasons  for  the  test 
including  why  the  coal  may  be  so 
different  from  the  intended  user's  other 
coal  supplies  as  to  require  testing; 

(ii)  The  amount  of  coal  necessary  for 
the  test  and  why  a  lesser  amount  is  not 
sufficient;  and 

(iii)  A  description  of  the  specific  tests 
that  will  be  conducted. 

(4)  Evidence  that  sufficient  reserves  of 
coal  are  available  to  the  operator  for 
future  commercial  use  or  sale  to  the 
intended  end  user,  or  agent  or  broker  of 
such  user,  identified  above  to 
demonstrate  that  the  amount  of  coal  to 


be  removed  is  not  the  total  reserve,  but 
is  a  sampling  of  a  larger  reserve. 

(5)  An  explanation  as  to  why  other 
means  of  prospecting  or  exploration, 
such  as  core  drilling,  are  not  adequate  to 
determine  the  quality  of  the  coal  and/or 
the  feasibility  of  developing  a  surface 
coal  mining  operation. 

PART  SIS-PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS-COAL 
EXPLORATION 

5.  The  authority  citation  for  Part  815  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.,  as 
amended;  and  Pub.  L 100-34. 

6.  Section  815.2  is  added  to  read  as 
follows: 

§815.2    Permitting  Informatioii. 

Notwithstanding  cross-references  in 
other  parts  which  may  be  otherwise 
construed.  Part  772  establishes  the 
notice  and  permit  information 
requirements  for  coal  exploration. 

SUBCHAPTER  T— PROGRAMS  FOR  THE 
CONDlKrr  OF  SURFACE  MININQ 
OPERATIONS  WITHIN  EACH  STATE 

PART  942— TENNESSEE 

7.  The  authority  citation  for  Part  942  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  as 
amended;  and  Pub.  L 100-34. 

8.  Section  942.772  is  revised  to  read  as 
follows: 

§  942.772    Requiremente  for  coal 
exploratioa 

(a)  Part  772  of  this  chapter. 
Requirements  for  Coal  Exploration,  shall 
apply  to  any  person  who  conducts  or 
seeks  to  conduct  coal  exploration 
operations., 

(b)  The  Office  shall  make  every  effort 
to  act  on  an  exploration  application 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circimistances.  If  additional  time  is 
needed,  0SK4RE  shall  notify  the 
applicant  that  the  application  is  being 
reviewed,  but  that  more  time  is 
necessary  to  complete  such  reviews, 
setting  forth  the  reason's  and  the 
additional  time  that  is  needed. 

[FR  Doc.  88-13924  Filed  6-21-88;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

29CFRPart505 

Labor  Standards  on  Pr«>iects  or 
Productions  Assisted  by  Grants  From 
the  National  Endowments  for  the  Arts 
and  Humanities 

AQENCY:  Wage  and  Hour  Division,  ESA. 
Labor. 

ACnON:  Final  rule. 


summary:  The  Department  of  Labor  is 
revising  regulations  29  CFR  Part  505  to 
extend  the  labor  standards  provisions 
now  applicable  to  professional 
performers  and  related  or  supporting 
professional  personnel  employed  on 
projects  funded  by  the  National 
Endowment  for  the  Arts  (NBA)  to  such 
performers  and  supporting  personnel 
employed  on  projects  funded  by  the 
National  Endowment  for  the  Hwnanities 
(NEH).  Other  revisions  include 
broadening  the  definition  of  "amateur" 
to  include  those  performers  and 
supporting  personnel  who  may  receive 
reimbursement  for  expenses, 
simplification  of  the  procedures  for 
obtaining  exceptions  from  the  prevailing 
minimum  compensation  standards,  and 
conforming  the  references  to  safety  and 
health  standards  with  currently 
applicable  requirements.  j 

EFFtcnvr  DATE:  July  22. 1988. 
FOn  HffifTHER  INFORMATION  CONTACT: 

Paula  V.  Smith.  Adiaimstrator.  Wage 
and  Hour  Division,  Employment 
Standards  Administration,  U.S. 
D^>artment  of  Labor,  Room  S-3502,  260 

Constitution  Avenue,  NW.  Washington. 
DC  20210.  (202)  52»-8305  (this  is  not  a 
toll-free  number). 

SWnCMEMTAMV  HmMMATKM:  On 

September  21. 1987,  the  Department  of 
Labor  pubfished  in  the  Federal  Register 
(52  PR  35447)  proposed  changes  to  29 
CFR  Part  505,  entitled  "Labor  Standards 
on  Projects  or  Productions  Assisted  by 
Grants  From  the  National  Endowments 
for  the  Arts  and  Humanities."  Persons 
interested  in  the  rulemaking  were 
allowed  30  days  to  submit  comments. 
Two  comments  were  received.  TTiis 
document  provides  the  text  of  the  final 
rule  and  explains  the  comments  > 

received  on  the  proposal. 

Baclcground 

Since  issued  in  1967.  the  existing 
regulations,  29  CFR  Part  505,  Labor 


Standaids  ea  Praiects  or  Productions 
Assisted  by  Grants  from  the  Natioori 
Endbwment  for  the  Arts,  have  prwrided 
that  the  minimum  compensation 
(including  fringe  benefits)  set  fordi  in 
collective  bargaining  agreements 
negotiated  by  ten  national  or 
international  labor  organizations  or  disi 
local  affiliates  named  in  the  regabtioiw 
constitute  the  prevailing  minimuat 
compensation  required  to  be  paid  aadn 
the  Act  to  professional  performers  and 
related  or  supporting  professional 
personnel  employed  on  projects 
receiving  financial  assistance  bam  the 
National  Endowment  for  the  Arts. 
Provisions  were  included  to  permit  uxy 
professional  performer,  supporting 
personnel,  or  grant  applicant  to 
challenge  that  determinatioB  aad  obtain 
a  variation  bom  the  negotiated  rates 
upon  written  application  tethe 
Administrator  of  the  Wage  and  Haw- 
Division. 

Confess  amended  the  National 
Foundation  of  the  Arts  and  the 
Humanities  Act  of  1965  (NFAHA)  ki 
1976  (Sec.  105.  Pub.  L  94-462. 90  Stat 
1971;  20  U.S.C.  956(g)).  to  provide  tkat 
professional  peifonners  and  related  or 
supporting  professional  personnd 
empk^ed  under  Fbmanities  grants 
would  also  be  subject  to  prevailing 
minimum  compensation  standards.  The 
Department  published  a  regulatory 
proposal  in  the  Federal  Remoter  on 
December  m  1980(45  PR  83914]  tocarry 
out  die  provisions  of  these  amwulBieals. 
However,  d»at  proposal  was 
subsequently  withcfrawn  bom  the 
Department's  Semiannual  Agenda  of 
ReguJalions  of  October  28. 1982  (47  FR 
48538). 

On  December  30, 1985.  the  Arts. 
Humanities,  and  Museums  Amendments 
of  1965.  Pab.  L  9»-194. 99  Stat  1332. 
were  enacted  which,  among  other 
things,  directed  the  Secretary  of  Labor 
to  prescribe  prevailing  minimum 
compensation  staadards  for  professionat 
performers  and  related  or  supporting 
professional  personnel  employed  on 
projects  or  productions  assisted  by 
grants  bom  the  National  Endowment  for 
the  Humanities.  These  revisions  te  29 
CFR  Part  505  extend  the  existing 
prevailing  minimum  compensation 
standards  now  applicable  to 
professional  performers  and  related  or 
supporting  professional  personnel 
employed  on  projects  receiving  finuwial 
assistance  fi*om  the  National 
Endowment  for  the  Arts  to  such 
employees  employed  on  projects 


fceeiving  assistance  from  the  National 
fiidowment  for  the  Humanities. 

Other  revisions  will  ease  the 
adoiinistrative  procedures  and  minimize 
bvdens  associated  with  obtaining 
approval  to  provide  prevailing  minimum 
Goapensation  as  an  alternative  to  the 
conpensation  negotiated  by  the  labor 
otganizations  named  in  the  regulations. 

1b  addition,  the  definition  of  amateur 
Ims  been  revised  to  include  those 
performers  and  supporting  personnel 
i«Ao  may  receive  reimbursement  for 
ei^enses  but  who  do  not  work  for 
eoaipensation,  and  the  references  to 
s^ety  and  health  standards  have  been 
caBfonaed  to  currently  applicable 
te^uiieiHeuts. 

SoBunary  of  Comments 

The  NEH  recommended  changes  to 
proposed  $  505.3(b)(4),  pertaining  to 
decisions  of  the  Wage  and  Hour 
Administrator  on  requests  for  variances 
kom  the  prevailing  miwimnm 
coapensation  negotiated  by  the  labor 
organizations  named  in  S  505.3(a)(1). 
Tim  section  as  proposed  provided  that 
dka  Administrator  would  respond  to 
such  requests  within  30  days  of  receipt 
by  issuing  a  determination  of  alternative 
prevailing  minimum  compensation  or 
dBsying  the  request,  or  advising  that 
additional  time  would  be  required  for  a 
decision.  NEH  suggested  that  the  rule 
should  specify  the  amount  of  additional 
dBM  that  nay  be  required  for  a  decision, 
and  that  die  additional  time  should  not 
exceed  14  days. 

Requiring  that  a  final  decision  be 
rendered  in  all  cases  within  NEH's 
suoested  timeframe  is  not  feasible. 
Wyie  we  anticipate  that  most  decisions 
OB  variance  requests  will  be  rendered 
wHfcin  the  specified  30  days  of  receipt, 
there  will  necessarily  be  instances 
wbere  more  time  is  required  to  obtain 
ad(Btional  data  from  the  interested 
parties,  verify  information  submitted,  or 
issolve  disputes  over  the  factual  basis 
on  adilch  the  decision  is  to  be  made.  It 
sboald  also  be  recognized  that  NFAHA 
is  enly  one  of  a  number  of  labor 
stan^vds  programs  administered  by  the 
Wsge  and  Hour  Division,  and  priority 
dMsands  which  are  placed  on  the 
agSBcy  arising  under  these  other 
prapams  would  make  the  proposed  14- 
day  timeframe  under  NFAHA 
anworkable.  Therefore,  the  suggestion 
fran  NEH  is  not  adopted. 

The  Department  for  Professional 
Es^loyees  (dl»E),  AFL-CIO.  objected  to 
ttajpopoaed  revision  to  the  definition  of 
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the  tens  "profa4^ioiMl"  in  S  SOMe). 
which  is  replaad  ths  phcaae  "teachiag 
pracasg"  with  "uachiog  profeuion"  in 
describing  those  peraoat  unflafad  a* 
regular  faculty  oiembers  by  ediinational 
institutions  who  are  excluded  from 
coverage.  We  boieve  the  proposed 
change  is  an  aniropriate  daiification 
which  will  more  accurately  convey  the 
intended  meaning  and  it  will,  theiefbre, 
be  adopted.      i : 

The  DPE  atod  biKstioofid  the 
interpretation  ol  the  language  in 
S  505.3(aX2).  which  ooncems 
establishment  w  prevailing  miniminn 
compensation  by  a^eement  of  the 
affected  parties  for  employees  who 
perfonn  activil^^  that  are  not  covered 


by  a  collective  | 
The  intent  of  I 
mechanism  for  i 
minimum  ( 
engaged  in  acti|( 
identified  i 
applicable  callc 


jaffreemenL 
>  section  is  to  provide  a 
sblishiog  prevailing 

iforpetsons 
s  that  are  not 
I  terms  of  any  of  the 
, .    e  bargaining 
agreements  (i.e.,  for  claaaifications  of 
employees  who  are  outside  the  scope  of 
the  agreement8|.  If  an  activity  to  be 
performed  by  pMfessional  performers  or 
related  personiMl  is  identified  in  oae  of 
the  agreements  iQegotiated  by  die  labor 
organizations  nWned  in  §  50S.3(aHl),  the 
compensation  pibvided  for  in  tfiat 
agreement  woul4  be  applicable  to  the 
activity  in  question. 

The  DPE  opppaed  the  revision  to 
§  505.7,  regarding  the  listings  of  grantees 
who,  my  virtue  c  f  their  fatture  to  conqily 
with  the  labor  1 1  andards  of  NFAHA, 
become  inetigit  Ip  to  receive  future 
grants.  The  pre^^nt  regulations  provide 
for  an  indefb[iitf  iterra  of  ineligibility,  and 
removal  from  th^  ineligible  lists  can  be 
achieved  only  teough  appropriate 
application  to  tne  Secretary  of  Labor, 
lie  Departmenit!  determined  in  its 
review  of  the  existing  regulations  that 
an  indefinite  term  of  ineligibility  is 
inappropriate,  ^tpvisions  were  proposed 
to  provide  a  maintum  diree-year  term 
of  ineligibility,  or  a  shorter  period  if  an 
ineligible  grant0^  applies  to  the 
Secretary  for  removal  from  the  ineligible 
list  and  demonstrates  that  the  violations 
have  been  corr^ted  and  that  the 
grantee  posses«^s  a  current 
responsibility  tdicom|riy  with  NFAHA. 
This  change  w4<  made  to  conform  the 
NFAHA  regulatijons  to  tiie 
administrative  debarment  provisions 
under  other  labor  standards  programs 
administered  by  the  Wage  and  Hour 
Division  (see.  «,|.,  the  Davis-Bacon  and 
Related  Acts  Regulations  at  29  CFR 
5.12).  and  it  is  tn|  keeping  with 
govemmentwi4«  principles  and 
guidelines  for  dabarment  and 
suspension  procedures  (see  also  the 
procurement  debarment  and  suspension 


systaa  uadw  die  Fedenl  Acquisition 
Reaalations.  at  48  CFR  Q.406-t). 
AficonMnsly.  this  section  will  be 
adopted  as  propoaed. 
OasaMicatioo— Executive  OnJsr  izaw 
This  rule  is  not  a  "major  rule"  under 
Execotrve  Order  12291  on  Federal 
RtpllatioBe  because  it  is  not  Mkely  to 
result  in:  (1)  An  anauai  effect  on  die 
econemgr  of  tlOO  nullion  eriKire:  (2)  a 
ma)or  incFeaee  in  costs  or  prices  br 
consuBHrs,  mdividnal  indusMes, 
Federal  State,  or  locai  government 
agsacies.  or  geographic  regions:  or  (3) 
significsnt  adverse  effects  on 
competition,  employnent,  investment, 
productivity,  innovation,  or  on  the 
abffity  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordin^y,  no  regulatory 
impact  analysis  is  required. 

Rsgulatoiy  FlexibUity  Act 

This  rale,  if  pnmnilgated  will  have  no 
"significant  economic  impact  on  a 
substantial  number  of  small  entities" 
within  the  meaning  of  section  S(a)  of  the 
Regulatory  Flexibility  Act  Pub.  L  96- 
354, 91  Stat.  1164  (5  U.S.C  e05(b)).  The 
Secr^ary  of  Labor  has  coiifieid  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect 
This  conclusion  is  based  on  the  fact  that 
the  number  of  affected  small  entities 
receiving  grants  under  which 
professional  performers  and  related  or 
supporting  professional  personnel  are 
employed  mibject  to  the  prevailing 
minimum  compensation  requirements  is 
not  believed  to  be  substantiaL 
Paperwork  Reduction  Act 

The  recordkeeping  and  information 
collection  requirements  that  are 
included  in  this  regulation  are  a 
restatement  of  requirements  contained 
in  29  CFR  Part  516  (Records  to  be  Kept 
by  Employers  Under  the  Fair  Labor 
Standards  Act),  which  have  been 
previously  cleared  by  the  Office  of 
Management  and  Budget  (C^^)  under 
the  Paperwork  Reduction  Act  and 
assigned  OMB  control  number  1215- 
0017. 

This  document  was  prepared  under 
the  direction  and  control  of  Paula  V. 
Smitn.  Administrator,  Wage  and  Hour 
Divisicm,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

List  of  Subjecte  in  29  CFR  Part  505 

Arts  and  crafts.  Education, 
Foundations,  Grant  programs.  Minimum 
wages.  Occupational  safety  and  health. 

Accordingly.  29  CFR  Part  SOS  is 
revised  as  set  forth  below. 


Smad  at  Waski^sa  DC  oa  lh>  ISA  day 
of  June  1968. 
A— Mlrls^liiiB. 
Secretary  of  Labor. 
Fksd  W.  Alvaran. 

Asshtant  Secretary  for  Employmeat 
StaadardB. 

Paula  V.SmMi. 

Adminiatrator,  Wage  and  Hour  Diviaioa. 

PART  Sifr-LABOR  STANOAROS  ON 
PMUECTS  OR  PROOUCnOMS 
ASSISTED  BY  QRANTS  FROy  THE 
NAUOMAL  ENOOWMEWrS  FOR  THE 
ARTS  AND  HUHAIMTIES 

96Ci 

sou  Pttipose  aad  scope. 

505.2  Definitions. 

505.3  Prevailing  minimum  compensation. 

505.4  Receipt  (rf  grant  funds. 

505.5  Adeqvate  assuiances. 
seS4  Safety  and  health  ttanderris. 
505.7  Failura  to  comply. 

Authority:  Sea  5(j),  Pub.  L  a»-2n.  79  Stat. 
84«  (ao  US.C  964(in;  sec.  7(g).  Pnb.  L  94-482. 
90  Slat.  1971,  as  aaMBded  by  Sec  107(4).  Pub. 
L  99-194. 99  9tat  1337  (29  U.&C  969(g)); 
Secaataty's  Onler  »« (a  Pit  38738)  end 
Secrstaiy's  Odsr  ».8«  (49  PR  32473). 

8505.1  Purpose  and  scope. 

(a)  The  regulations  contained  in  diis 
part  set  forth  the  procedures  whidi  are 
deemed  necessary  and  anwopriate  to 
carry  out  the  provisions  of  section  5(i) 
and  section  7(g)  of  the  National 
Foundation  on  the  Arts  and  Hmnanities 
Act  of  1965,  as  amended.  20  U.S.C. 
954(i),  20  U.S.C  956(g).  As  a  condition  to 
the  receipt  of  any  giant  the  grantees 
must  give  adequate  assurances  that  all 
professional  performers  and  related  or 
supporting  professional  personnel 
employed  rni  projects  or  {woductions 
assisted  by  granto  fitnn  the  National 
Endowment  for  the  Arts  and  the 
National  Endowment  for  the  Humanities 
shall  receive  not  less  than  the  prevailing 
minimum  compensation  as  determined 
by  the  Secretary  of  Labor. 

(b)  Regulations  and  procedures 
relating  to  wages  on  construction 
projects  as  provided  in  section  5(j)  and 
section  7(i]  of  the  National  Foundation 
on  the  Arts  and  Humanities  Act  of  1965, 
as  amended,  may  be  found  in  Parts  3 
and  5  of  this  tide. 

(c)  Standards  of  overtime 
compensation  for  laborers  or  mechanics 
may  be  found  in  the  Contract  Work 
Hours  and  Safety  Standards  Act  76 
Stat  357, 40  U.S.C.  327  et  seq.  and  Part  5 
of  this  tiUe. 

5506.2  DeflnHions. 

(a)  The  term  "Act"  means  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended,  79 
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Stat  848.  as  amended,  20  U.S.C  851  et 
seq. 

(b)  The  term  "Secretary"  means  the 
Secretary  of  Labor. 

(c)  The  term  "Administrator"  means 
the  Administrator  of  the  Wage  and  Houf 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  or  authorized  representative,  to 
whom  is  assigned  the  performance  of 
functions  of  the  Secretary  pertaining  to 
wages  under  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965, 
as  amended. 

(d)  The  term  "Assistant  Secretary" 
means  the  Assistant  Secretary  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  or  authorized 
representative,  to  whom  is  assigned  the 
performance  of  functions  of  die 
Secretary  pertaining  to  safety  and  health 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended. 

(e)  "Professional"  in  die  phrase 
"imfessional  performer  and  related  or 
supporting  professional  personnel"  shall 
include  all  those  who  woric  for 
compensation  on  a  i»t>ject  or  production 
whidi  is  assisted  by  a  grant  from  the 
Nadonal  Endowment  for  the  Arts  or  the 
National  Endowment  for  the  Humanittes 
regardless  of  whether  paid  out  of  grant 
funds.  It  shall  not  include  those  whose 
status  is  "amateur"  because  their    | 
engagement  for  performance  or 
supporting  work  contemplates  no 
compensation.  Compensation  does  not 
include  reimbursement  of  expenses  (i.e., 
meals,  costumes,  make-up  etc.).  The 
words  "related  or  supporting .  .  . 
personnel"  in  the  same  phrase  shall 
include  all  those  whose  work  is  related 
to  the  particular  project  or  production 
such  as  musicians,  stage  hands,  scenery 
designers,  technicians,  electricians  and 
moving  picture  machine  operators,  as 
distinguished  from  those  who  operate  a 
place  for  receiving  an  audience  without 
reference  to  the  particular  project  or 
production  being  exhibited,  such  as 
ushers,  janitors,  and  those  who  sell  and 
collect  tickets.  The  phrase  does  not 
include  laborers  and  mechanics       i 
employed  by  contractors  or  ' 
subcontractors  on  construction  projects, 
whose  compensation  is  regulated  under 
section  5{j)  and  section  7(j)  of  the  Act. 
The  phrase  "professional  performers 
and  related  or  supporting  professional 
personnel"  shall  not  include  persons 
employed  as  regular  faculty  or  staff  of 
an  educational  institution  primarily 
performing  duties  commonly  associated 
with  the  teaching  profession,  it  shall 
include  persons  employed  by           j 
educational  institutions  primarily  to 
engage  in  activities  customarily 
performed  by  performing  artists  or  by 


those  who  araiat  in  the  presentation  of 
performances  assisted  by  grants  from 
the  National  Endowment  for  the  Arts  or 
the  National  Endowment  for  the 
Humanities. 

mn>9   iTWBMnQ  mnMiiuiii  cofiipenseDOn* 

(a)(1)  In  the  absence  of  an  alternative 
determination  made  by  the 
Administrator  under  paragraph  (b)  of 
this  section,  and  except  as  provided  in 
paragraph  (a)(2)  of  Uiis  section,  die 
prevailing  minimum  compensation 
required  to  be  paid  under  the  Act  to  the 
various  profesdooal  performers  and 
related  or  supporting  professional   " 
personnel  employed  on  projects  or 
productions  assisted  by  grants  from  the 
National  Endowment  for  the  Arts  and 
the  National  Endowment  for  the 
Humanities  shall  be  the  compensation 
(inchidUng  fringe  benefits)  contained  in 
collective  bargaining  agreements 
negotiated  by  the  following  national  or 
international  I'abor  organizations  or  their 
local  affiliates: 

Actors' Equity  Association. 
Screen  Actors  Guild,  Inc. 
Screen  Extras  Guild,  Inc. 
American  Guild  of  Musical  Artists,  Inc. 
International  Alliance  of  Theatrical 

Stage  Employees  and  Moving  Picture 

Machine  Operators. 
American  Federation  of  Musicians. 
National  Association  of  Broadcast 

Employees  and  Technicians. 
American  Federation  of  Television  and 

Radio  Artists. 
International  Brotherhood  of  Electrical 

Workers. 
American  Guild  of  Variety  Artists. 
Writers  Guild. 

(2)  Professional  performers  and 
related  or  supporting  professional 
personnel  who  are  to  perform  activities 
which  do  not  come  within  the 
jurisdiction  of  any  collective  bargaining 
agreement  negotiated  by  the  labor 
organizations  named  in  paragraph  (a)(1) 
of  this  section  shall  be  paid  minimum 
compensation  as  determined  by 
agreement  of  the  grant  applicant  or 
grantee  and  the  personnel  who  will 
perform  such  activities  or  their 
representatives.  Evidence  of  the 
agreement  reached  by  the  parties  shall 
be  submitted  by  the  grant  applicant  to 
the  grant  agency,  togetiier  wiUi  evidence 
of  the  prevailing  minimum  compensation 
for  similar  activities.  If  the  parties  do 
not  agree  on  the  minimum  compensation 
to  be  paid  to  such  personnel,  the  matter 
shall  be  referred  to  the  Administrator  of 
Uie  Wage  and  Hour  Division  for  final 
determination. 

(b)(1)  Interested  parties,  including 
grant  applicants,,  grantees,  professional 


performers  or  related  or  supporting^ 
{HTofessioDal  personnel  and  their 
representatives,' may  at  any  time  submit 
to  the  Administrator  a  request  for  a 
determination  of  prevailing  minimum 
compensation.  The  Administrator  will 
make  a  determtaiation  concerning  each 
such  request  in  accordance  with 
paragraph  (bM4)  of  this  section. 

(2)  Any  request  for  a  detenmnation  of 
prevailing  minimum  compensation  shall 
hiclude  or  be  accompanied  by 
information  as  to  the  locality  or 
localities,  the  class  or  classes  of 
professional  performers  or  related  or 
supporting  professional  personnel  for 
the  project  or  production  in  question,  the 
naffies  and  addresses  (to  the  extent 
known)  of  interested  parties,  and  all 
available  information  relating  to 
prevailing  minimain  compensation 
currentiy  being  paid  to  SQch  persons  or  - 
to  persons  employed  hi  similar 
activities.  No  piirticulay  form  is 
prescribcid  for  submission  of  information 
under  diis  section. 

(3)  If  die  information  specified  in 
paragraph  (b)(2)  of  this  sectfdn  is  not 
submitted  widi  a  request  for  an 
alternative  determinatim  of  prevailing 
minimum  compensation  or  is  insufficient 
to  permit  a  determination,  the 
Administrator  may  deny  die  request  or 
req,uest  additional  information,  at  the 
Administrator's  discretion.  Pertinent 
information  from  any  source  may  be 
considered  by  the  Administrator  in 
connection  with  any  request. 

(4)  The  Administrator  will  respond  to 
a  request  for  determination  under  this 
section  within  30  days  of  receipt,  by 
issuing  a  determination  of  alternative 
prevailing  minimum  compensation  or 
denying  the  request  or  advising  that 
additional  time  is  necessary  for  a 
decision.  If  the  Administrator 
determines  from  a  preponderance  of  all 
relevant  evidence  obtained  in 
connection  with  the  request  that  the 
compensation  provided  for  in  the 
agreements  negotiated  by  the  labor 
organizations  set  forth  in  paragraph  (a) 
of  this  section  does  not  prevail  for  any 
professional  performer  or  related  or 
supporting  professional  personnel 
employed  on  similar  activities  in  the 
locality,  the  Administrator  will  issue  a 
determination  of  the  prevailing 
minimum  compensation  required  to  be 
paid  under  the  Act  to  such  persons.  If 
the  Administrator  finds  that  the 
compensation  provided  for  in  the 
agreements  negotiated  by  the  labor 
organizations  set  forth  in  paragraph  (a) 
of  this  section  does  prevail  for  the 
professional  performers  or  related  or 
supporting  professional  personnel  in 
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question,  th^  Requesting  party  will  be  so 
notified.       II 

(c)  All  profi^ssional  performers  and 
related  or  supporting  professional 
personnel  (o|tier  dian  laborers  or 
mechanics  with  respect  to  whom  labor 
standards  am  prescribed  in  section  5(j) 
and  7(j)  of  th«  Act]  employed  on 
projects  or  ptbductions  which  are 
financed  in  yvio\e  or  in  part  under 
section  S  or  lotion  7  of  the  Act  will  be 
paid,  without  subsequent  deduction  or 
rebate  on  angii  account,  not  less  than  the 
prevailing  mi^iimum  compensation 
determined  ih  accordance  with 
paragraph  (apiof  this  section,  unless  an 
alternative  (Htermination  is  made  under 
paragraph  (lj)|of  this  section.  Pending 
the  decision  df  the  Administrator  on  a 
request  for  determination  under 
paragraph  (b|)|of  this  section,  the  grantee 
may  be  requuied  to  set  aside  in  a 
separate  esct^w  account  sufficient 
funds  to  satiety  the  difference  between 
the  compensation  (including  fringe' 
benefits)  actually  paid  to  the 
employee(s)  In  question,  and  the 
compensation  (including  fringe  benefits) 
required  under  the  applicable  collective 
bargaining  agreement  negotiated  by  the 
labor  organisation  named  in  paragraph 
(a)  of  this  se^^on,  or  furnish  a  bond  with 
a  surety  or  sij^ties  satisfactory  to  the 
Administrator  for  the  protection  of  the 
compensation  of  the  affected  employees. 

§S0S.4   Raca^  of  grant  fundi. 

(a)  Tlie  grantee  shall  not  receive  funds 
authorized  b^  section  5  or  section  7  of 
the  Act  until  {adequate  initial  assurances 
have  been  filed  with  the  Chairperson  of 
the  National  Endowment  for  the  Arts  or 
the  Chairperson  of  the  National 
Endowment  for  the  Humanities, 
pursuant  to  sections  5(i)  (1)  and  (2)  and 
sections  7(g)Jl)  and  (2)  of  die  Act  as 
provided  in  9  S05.5(a),  diat  all 
professional  performers  and  related  or 
supporting  professional  personnel  will 
be  paid  not  lets  than  the  prevailing 
minimum  compensation  and  that  the 
safety  and  health  requirements  will  be 
complied  witn  Neither  shall  the  grantee 
receive  any  such  fimds  if  and  after  the 
Chairperson  ot  the  National  Endowment 
for  the  Arts  or  Chairperson  of  the 
National  Endjcjwment  for  the  Humanities 
is  advised  by  the  Secretary  that 
continuing  asl^ances  as  provided  in 

§  505.5(b)  are  inadequate  or  that  labor 
standards  contemplated  by  sections  5(0 
(1)  and  (2)  or  potions  7(g)  (1)  and  (2)  of 
the  Act  have  riot  been  observed. 

(b)  In  ordeil  to  faciUtate  such 
assurances  so  that  the  grantee  may 
receive  the  grant  funds  prompdy.  the 
Chairpersons  of  the  National 
Endowment  tff  the  Arts  and  the 
National  Endowment  for  the  Humanities 


will  transmit  with  the  grant  letter,  to 
each  grantee  of  a  grant  diat  will  provide 
assistance  to  projects  or  productions 
employing  professional  performers  or 
related  or  supporting  professional 
personnel  under  section  5  or  section  7  of 
the  Act.  a  copy  of  these  regulations 
together  with  two  copies  of  the 
'  assurance  fonn  (Form  No.  ESA-38).  The 
Chairperson  will  advise  the  grantee  that 
before  the  grant  may  be  received,  the 
grantee  must  give  assurances  that  all 
professional  performers  and  related  or 
supporting  professional  personnel  (other 
than  laborers  or  mechanics  with  respect 
to  whom  labor  standards  are  prescribed 
in  section  5(j)  and  section  7(j)  of  the 
Act),  will  be  paid,  without  subsequent 
deduction  or  rebate  on  any  account  not 
less  than  the  minimum  compensation 
determined  in  accordance  with  {  505.3 
(a)  or  (b)  and  diat  die  safety  and  healUi 
requirements  under  S  505.6  will  be  met 
The  Chairpersons  will  maintain  on  file 
in  Washington  DC,  for  a  period  of  three 
(3)  years  and  make  available  upon 
request  of  the  Secretary  the  original 
signed  Form  ESA-38  and  a  copy  of  the 
grant  letter  together  with  any 
supplementary  documents  needed  to 
give  a  description  of  the  project  or 
production  to  be  financed  in  whole  or  in 
part  under  the  grant 


fSOSJS    AitoquM*< 

(a)  Initial  assunmcea.  The  grantee 
shall  give  adequate  initial  assurances 
that  not  less  than  the  prevailing 
minimum  compensation  determined  in 
accordance  with  S  505.3  will  be  paid  to 
all  professional  performers  and  related 
or  supporting  professional  personnel, 
and  diat  no  part  of  the  project  or 
production  will  be  performed  under 
working  conditions  w^ch  are 
unsanitary  or  hazardous  or  dangerous  to 
the  health  and  safety  of  the  employees, 
by  executing  and  filing  with  the 
Chairperson  of  the  National  Endowment 
for  the  Arts  or  the  Chairperson  of  the 
National  Endowment  for  the 
Humanities,  as  appropriate.  Form  ESA- 
38. 

(b)  Continuing  assurancea.  (1)  The 
grantee  shall  maintain  and  preserve 
sufficient  records  as  an  assurance  of 
compliance  with  section  5(i)  (1)  and  (2) 
and  section  7(g)  (1)  and  (2)  of  die  Act 
and  shall  make  such  reports  therefirom 
to  the  Secretary  as  necessary  or 
appropriate  to  assure  the  adequacy  of 
the  assurances  given.  Such  records  shall 
be  kept  for  a  period  of  three  (3)  years 
after  the  end  of  the  grant  period  to 
which  they  pertain.  These  records  shall 
include  the  following  information 
relating  to  each  performer  and  related  or 
supporting  professional  personnel  to 
whoin  a  prevailing  minimum 


compensation  determination  applies 
pursuant  to  §  505.3.  In  addition  die 
record  required  in  paragraph  (b)(l)(vii) 
of  this  section  shall  be  kept  for  all 
employees  engaged  in  die  project  or 
production  assisted  by  the  grant 

(i)  Name. 

(ii)  HcHne  address. 

(iii)  Occupation. 

(iv)  Basic  unit  of  compensation  (such 
as  the  amount  of  a  weeekly  or  monthly 
salary,  talent  or  performance  fee,  hourly 
rate  or  other  basis  on  which 
compensation  is  computed),  including 
filnge  benefits  or  amounts  paid  in  lieu 
thereof. 

(v)  Work  performed  for  each  pay 
period  expressed  in  terms  of  the  total 
units  of  compensation  fully  and  partially 
completed. 

(vi)  Total  compensation  paid  each  pay 
period,  deductions  made,  and  date  of 
payment  including  amounts  paid  for 
fringe  benefits  and  the  person  to  whom 
they  were  paid,  and 

(vii)  Brief  description  of  any  injury 
incurred  while  performing  under  the 
grant  and  the  dates  and  duration  of 
disability. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0017) 

(2)  The  grantee  shall  permit  the 
Administrator  and  the  Assistant 
Secretary  or  their  representatives  to 
investigate  and  gather  data  regarding 
the  wages,  hours,  safety,  heal&,  and 
other  conditions  and  practices  of 
employiqent  related  to  the  project  or 
production,  and  to  enter  and  inspect 
such  project  or  production  and  such 
records  (and  make  such  transcriptions 
thereof),  interview  such  employees 
during  normal  woridng  hours,  and 
investigate  such  facts,  conditions, 
practices,  or  matters  as  may  be  deemed 
necessary  or  appropriate  to  determine 
whether  the  grantee  has  violated  the 
labor  standards  contemplated  by 
section  5(i)  and  section  7(g)  of  the  Act 

(c)  Determination  of  adequacy:  The 
Administrator  and  Assistant  Secretary 
shall  determine  the  adequacy  of 
assurances  given  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 
within  each  of  their  respective  areas  of 
responsibilities,  and  may  revise  any 
such  determination  at  any  time. 

§  S0S.6   safaty  and  health  standiRiSa 
(a)  Standards.  Section  5(i)(2)  and 
section  7(g)(2)  of  the  Act  provide  diat 
"no  part  of  any  project  or  production 
which  is  financed  in  whole  or  in  part 
under  this  section  will  be  performed  or 
engaged  in  under  woriung  conditions 
which  are  unsanitary  or  hazardous  or 
dangerous  to  the  health  and  safety  of 
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the  employees  engaged  ki  such  project 
or  prodaelioa.  CompliaBoe  with  the 
safety  and  sanitary  laws  in  the  State  In 
which  the  perfomaace  or  part  tfaaveof  Is 
to  take  plaoe  tbaM  be  prntia  facie 
evidence  of  ooiryKance.  *  *  '"The 
apphcable  safety  and  health  standards 
shall  be  those  set  forth  in  29  CFR  Parts 
1910  and  1926,  including  matters 
incorporated  by  reference  therein. 
Evidence  of  compliance  with  State  laws 
relating  to  health  and  sanitation  will  be 
considered  prime  facie  evidence  of 
compliance  with  the  safely  and  health 
requirements  of  the  Act  and  it  shall  be 
sufficient  unless  rebutted  or  overc(Hne 
by  a  preponderance  of  evidence  of  a 
failure  to  comply  with  any  applicable 
safety  and  health  standards  set  forth  in 
29  CFR  Parts  1910  and  1926.  including 
matters  incoqwrated  by  reference 
therein. 

(b)  Variances.  (1)  Variances  from 
standards  apptied  under  paragraph  (a) 
of  this  section  may  be  granted  under  Ae 
same  circumstances  in  which  variances 
may  be  granted  under  section  e(^6KA) 


or  6(d)  of  ike  W{lHain»-Ste(ger 
Oocopational  Safety  end  HeaMi  Act  of 
1970  (29  U.S.C.  06^.  The  procedaes  for 
the  gran&ig  erf  variances  and  far  related 
relief  are  those  pabKriied  in  Part  1965  of 
this  titie. 

(2)  Any  requests  for  variances  shall 
also  be  considered  reqoests  for 
variances  onder  fte  V^iam-Stelger 
Occupational  Sdiety  and  Health  Act  of 
1970,  and  any  variance  from  a  standard 
applied  under  paragraph  (a)  of  tide 
section  and  in  Pttrt  1910of  tiite  title  tAiM 
t)e  deemed  a  variance  from  the 
standards  under  bodi  Ae  National 
Foundation  on  the  Arts  and  Humaidties 
Act  of  1965  and  tite  WiHiams^eiger 
Occupational  Safety  and  Heridi  Act  of 
197a 


S50&7   FsNiweloi 

The  Secretary's  representatives  shall 
maintain  a  Bet  of  flHwe  grantees  who  are 
considered  to  be  responsible  for 
instances  of  faihoe  to  comply  wridi  the 
obligation  of  die  grantees  specified  in 
section  S(i)  (1)  arid  (2)  and  section  7(g) 


(1)  and  (2)  of  the  Act,  which  are 
considereid  to  have  been  willfrd  or  of 
such  nature  as  to  cast  doubt  on  the 
reliability  of  formal  assurances 
subsequently  given  and  there  shall  be 
maintained  a  siinilar  list  where 
adjustment  of  the  violations  satisfoctoiy 
to  the  Secretairy  was  not  properly  made. 
Assurances  frna  persons  or 
oiganiiatioBS  placed  on  rither  sudi  list 
or  any  otsanisation  in  which  they  have 
a  sMbstaatial  intnnt  shall  be 
considered  ioadeqaate  for  pmposea  of 
receiving  futthui  grants  for  a  period  not 
to  exceed  diree  (3)  years  from  the  date 
ofnoMficatioa  by  the  Secretary  diet  diey 
have  be«i  pieced  on  the  Ksts  unless,  by 
■apprepffete  api^ication  to  the  Secretary, 
tney  demonstrate  a  current 
respmsiUlity  to  comply  with  secti<Hi  5(i) 
(1)  and  (2)  and  sectirai  7(g)  (1)  and  (2)  of 
the  Act.  and  demonstrate  that  correction 
of  the  violations  has  been  made. 

(FR  Doa  aa-iaan  FiiMi  •^a-Sft  6346  aa) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  250 
[SWH-fRL  3385-7] 

Guideline  for  Federal  Procurement  of 
Paper  and  Paper  Products  Containing 
Recovered  Materials 

i  ' 

agency:  U.S.  Environmental  Protection 

Agency. 

ACTKM:  Final  rule.  ! 

summary:  Tha  Environmental  Protection 
Agency  (EPA)  today  is  issuing  a  revised 
guideline  for  Federal  procurement  of 
paper  and  paper  products  containing 
recovered  materials.  The  revised         [ 
guideline  supersedes  the  final  paper 
procurement  guideline  promulgated  by 
EPA  on  October  6, 1987  (52  FR  37293).  It 
provides  for  the  use  of  postconsumer 
recovered  materials  in  most  grades  of 
papen  in  the  case  of  printing  and  writing 
papers,  it  provides  for  the  use  of  waste 
paper,  while  in  the  case  of  cotton  fiber 
papers,  tt  provides  for  the  use  of 
recovered  materials. 

The  guideline  implements  Section 
6002(e)  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA),  as 
amended,  which  requires  EPA  (1)  to 
designatl^  items  which  can  be  prodnced 
with  recovered  materiab  and  (2)  to 
prepare  guidelines  to  assist  procuring 
agencies  ia  cwiB|ijfiBt{  wridi  die 
requirements  of  Section  W02.  Once  EPA 
has  designated  an  item,  Section  6002 
requires  that  any  procuring  agency  using 
appropriated  Federal  funds  to  procure 
that  item  must  piirclnae  soch  Items    i 
containing  tkeliigheet  percentage  <rf  j 
recovered  materials  practicable. 

This  guideline  designates  paper  an«I 
paper  products  as  items  for  which  the 
procurement  requirements  of  RCRA 
Section  8002  apply.  The  guideline  also 
contains  recommendations  for  > 

implementing  the  Section  tXXa  ' 

procurement  requirements,  as  well  as 
the  requirements  to  revise 
specifications.  Revisions  to  the  guideline 
recommend  the  use  of  s];>ecific  minimum 
content  standards,  define  "waste  paper" 
and  "cotton  fiber  content  papers,"  and 
make  recommendations  regarding  data 
gathering  to  meet  the  annual  review  apd 
monitoring  requirement.  | 

EFFECTIVE  DATES:  The  revised  guideline 
is  effective  June  22, 1988.  Procuring 
agencies  must  implement  the 
requirements  of  RCRA  Section  6002  with 


roapeet  to  iwacMament  of  paper  and 
fitter  pnaducts  according  to  the 
fdllowing  sdiedule: 

Completion  of  specification  revirions 
and  development  of  affirmative 
procurement  programs:  June  22, 1989. 

Commencement  of  procuremeatef 
paper  and  paper  products  in  acosadaaoe 
with  RCRA  Section  6002:  June  TZtOSIL 

address:  The  public  docket  for^ds 
guideline  may  be  inspected  in  Rooai  IG- 
100.  U.S.  EPA.  401  M  Street,  SW, 
Washington.  DC  from  9:00  am  to  4:00 
pm,  Monday  through  FMday.  exdading 
holidays.  To  review  docket  materida. 
the  pubUc  must  make  an  appointnMBtiiy 
calling  (202)  475-9327.  Materials  may  be 
copied  from  any  regulatory  docket  at  a 
cost  of  15  cents  per  page.  Capyiiqg 
totaling  less  than  $15  is  free. 

FOR  FURTHER  INFORMATIOMCONIMCC 

RCRA  Hotline,  toll-free,  at|n(9  «M- 
9346  or  at  (202)  382-3000.  Fortediaical 
information,  contact  William  Saaianr, 
Office  of  Solid  Waste.  WH-563,  U,S. 
EPA,  401  M  Street,  SW.,  Washinfla^, 
DC  20460,  telephone:  (202)  382-45n. 

SUPPLFMf  MTABY  JMFORMATIOM; 
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I.  Authodty 

Hiis  revised  guideline  is  issued  under 
the  authority  of  Sections  2002(a)  and 
60tt  of  the  Solid  Waste  Disposal  Act.  as 
aaended  by  the  Resource  Conservation 
cadJlecoveiy  Act  of  1976,  as  amended, 
«  U.S.C.  fl9I2(a)  and  6962. 

B.  htioduction 

A  Purpose  and  Scope 

"Ae  Environmental  Protection  Agency 
.  SA)  today  is  revising  the  final  paper 
pracurement  guideline,  which  is  one  in  a 
aanaa  ef^idelines  designed  to 
enooerage  the  use  of  products 
cantalniqg  materials  recovered  from 
soBd  waste.  Section  6002  of  the 
Seaeurce  Conservation  and  Recovery 
ilc4  of  1978,  as  amended  ("RCRA"  or 
"Act"),  42  U.S.C.  6962.  states  that  if  a 
Bederal,  State,  or  local  procuring  agency 
usaa  Federal  funds  to  purchase  certain 
designated  items,  such  items  must  be 
K>Hd  of  the  highest  percentage  of 
reiedaoaterials  practicable.  EPA  is 
1  to  designate  such  items  and  to 
Sdelines  to  assist  procuring 


cWi^yiog  with  the 
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agencies  in  <  ,^^,^^ 

reqtdrementsi^  Section  6002. 

EPA  issued  the  first  of  these 
guidetoes.  fonoement  and  ooocrete 
containing  fl]|  pshi  on  Janaary  28, 1SB3 
(48  FR  4230;  4UGFR  Part  249).  A  second 
guideKiie,  for  paper  and  paper  products 
containing  Tecbveied  materials,  was 
issued  on  OcMber  a  1«87  (52  PR  37293: 
40  an  PiBrt  26P);  EPA  concun«ntIy 
proposed  mi^um  recovered  materials 
contest  standnds  for  paper  and  paper 
products.  A  ttirdgndriine.  for  asi^alt 
materials  eonbining  ground  tire  mbber. 
was  proposed  bn  Fetmuny  2a  1980  (51 
FR  8202).  A  foiirdi  goiddine.  f or  en^e 
lubricating  o^  hsFdratdie  fluids,  and 
gear  oils  conb^ning  re-raflned  oBs.  was 
proposed  on  Obtober  19, 1987  (52  FR 
38838).  EPA  et^o  prapoMid  a  guideline 
for  prQcumuMtnf  retread  tires  (m  May 
2.1088(53FR1S«H). 

Today  EPA  ik  revtsing  the  final 
goidebne  for  Mper  and  paper  products 
to  incorporate  the  propoeed 
amendments.  Because  EPA  is  ^tmi^^p 
its  recommendt^tion  for  the  preference 
program  can|i«aent  of  the  aflRrantive 
procuremeat  ilSogram  and  this  dwnge 
affecte  alt  odifM  sequjremeals  and 
reoononendatlons,  die  revised  girideline 
supersedes  tfa«tpieviow  (October  8. 
1987)  final  guidteiine.  Note  tliat  most 
provisiens  of  4ie  October  8, 1987  final 
guideline  ace  ^^  dianged  in  die  revised 
final  guidelinet  EPA  is  *~*'5*'f^  • 
discussion  of  ttese  pravisioas  ia  die 

preamble  todijjf  as  a  convenienoe  to  die 
reader. 

B.  Requiremenm  of  Section  8002 

Section  600^  Of  the  Act.  "Federal 
Procurement,"!  ^uects  all  procuring 
agencies  that  ^Se  Federal  funds  to 
procive  iteou  tkat  contain  theii^hest 
percentage  of  kcovered  materials 
practicable,  and  in  the  case  of  paper, 
postcoosumer  recovered  materials, 
provided  that  i«asonable  levels  of 
competition,  citf  t,  availability,  and 
technical  perfi|<inaance  are  maintained 
Two  factors  trj^r  this  requirement 
First.  EPA  mustidesignate  items  to 
which  this  req^rement  applies.  Second. 
the  requiremei)!  applies  imly  when  the 
purchase  price{«f  the  item  exceeds 
$101000  or  wbof^  the  quanti^  of  such 
items  or  of  fiinrtionally  equivalent  items 
purchased  or  aidquired  in  the  course  of 
the  preceding  fiscal  year  was  $10,000  or 
more. 

Section  6002(^)  requires  procuring 
agencies  to  obi  ^  from  suppliers  an 
estimate  of  ant  I  Icertification  regarding 
the  percentage  lil  recovered  materials 
contained  in  th  ^  products. 

Federal  agenii^es  responsible  for 
drafting  or  revi  qwing  specifications  for 
procurement  iti  rtns  were  required  under 


Section  60ae(d)(l)  to  oeview  and  revise 
the  spedficatioQS  by  May  8,  IMe  ki 

.  recovered  matrrials  aad  reqwiaaents 
diat  items  be  namlsdurad  from  vligiB 
materials.  Id  addition,  within  one  year 
after  the  dale  of  pufaikatiaa  of  a 
procuresMBt  gaMeltae  by  EPA.  the 
Federal  agencies  most  revise  dieir 
specifications  to  require  the  ose  oi 
recovered  materials  in  sochiteaM  to  the 
maxamoaii  eictent  possttile  witfaouA 
affecting  the  mtended  use  of  the  item. 

Section  501  of  the  Hazaidous  aad 
Solid  Waste  Amendments  of  1884  (Pub. 
L  98-818)  added  paragraph  (i)  to  Section 
6082  of  RCRA.  This  provision  requires 
procuring  agencies  to  develop  an 
affirmative  procurement  program  for 
prooning  items  designated  by  EPA,  The 
program  most  assure  that  items 
composed  of  recovered  materials  will  be 
purchased  to  the  maximum  extent 
practicable,  be  consistent  with 
applicable  provisions  of  Federal 
procurement  law,  and  contain  at  least 
four  elements: 

(1)  A  recovered  materials  preference 
program; 

(2)  An  agency  promotion  pragraai: 

(3)  A  program  for  feqairiag  estimates, 
certificdboo.  and  verifieatkn  of 
recovered  maleiial  content;  and 

(4)  Annual  review  and  monitoring  of 
the  effectiveness  of  the  procurement 
program. 

Under  Section  8002(e).  EPA  is  required 
to  issue  guidelines  for  use  by  procuring 
agencies  in  complying  with  the 
requirements  of  Section  8002.  The  EPA 
guidelines  must  provide 
recommendations  for  procurement 
practices  and  information  on 
avaflability.  relative  price,  and 
performance. 

C.  RatioaaJe  for  Selecting  Paper  mtd 
Pinter  Products  Containing  Recovered 
Materials  for  a  Procurement  Guideline 

In  the  preamble  to  die  fly  ash 
guideline,  EPA  established  criteria  for 
the  selection  of  procurement  items  for 
which  guidelines  will  be  prepared. 
Section  6002(e)  of  RCRA  specifically 
directs  the  EPA  Administrator  to  issue  a 
procuremeat  guideline  for  paper, 
however.  The  term  "paper"  is  construed 
by  EPA  to  include  papwboard  and 
paper  products  alsa  Since  Cot^ress 
already  has  selected  paper  and  paper 
products  as  appropriate  subjects  for  a 
procurement  guideline,  it  is  not 
necessary  for  EPA  lo  determine  that 
they  are  an  appropriate  subject  for  a 
guideline  nor  to  demonstrate  that  paper 
and  paper  products  satisfy  the  EPA 
criteria. 


H. 


A.  Introduction 

la  1988,  aboat  GO  Billian  tons  of  paper 
and  pqier  pndocls  were  oonsnmed  in 
die  U£A^  of  which  atboat  21j8  aidlion 
tons  were  recovered  far  recy^ag  and 
about  SO  anUian  tons  arere  disposed  of, 
primarily  in  nrnnitfiMl  solid  waste 
landfills.  lUs  is  aboot  half  of  a« 
manafactiired  product  waste  appearing 
in  municipal  solid  waste  and  about  35 
percent  of  aU  nmncipal  solid  waste 
discarded  (principally  from  households, 
commercial  fansinesses,  and 
institatians).  By  any  neaaore,  paper  and 
paper  prodaets  eonstitotea  major 
portion  of  solid  waste  in  dns  country. 

The  nation  spends  more  dian  $9 
bfflion  annually  on  sdlid  waste  disposal 
Most  communities  are  running  out  of 
landfffl  capacity,  and  die  siting  nf  new 
IcmdfiHs  has  become  very  difficult.  Thus, 
activity  to  promote  recoveiy  and  reuse 
of  paper  and  paper  products  is  a  matter 
of  natiomd  priority  both  to  reduce  the 
cost  of  disposal  and  to  extend  the  life  of 
existing  lancffills. 

It  should  be  noted,  however,  that 
paper  and  paper  product  disposal  is  not 
known  to  be  a  significant  threat  to 
human  heaUi  or  the  environment  as  the 
wastes  are  generally  aonhazardous  in 
character.  Thus,  while  the  disposal  of 
paper  does  not  present  an  urgent  need 
for  immediate  solution  from  die  health 
and  environment  viewpoint,  it  is  beii^ 
addressed  because  many  areas  of  the 
U.S.  are  running  out  of  disposal  options 
for  all  wastes  and  face  serious  crises 
unless  the  solid  waste  streams  can  be 
reduced  and/ or  disposed  of  in  an 
accepteble  manner. 

B.  Um  of  Recovered  Materials  in  Paper 
and  Paper  Products 

Within  tha-paper  industry  and  its 
suppliers,  discarded  paper  recovered  for 
use  in  manufacturing  processes  is  called 
waste  paper,  recydable  paper,  or  paper 
stock.  It  is  ofien  kept  sepwate  from 
mixed  refuse  at  the  bosinesses  and 
residences  where  it  is  discarded.  F<m- 
example,  businesses  may  separate  and 
bale  used  oomigated  ccntaiaers  to  be 
picked  up  by  a  waste  paper  dealer,  and 
people  may  separate  newspapers  in 
their  homes  to  be  donated  to  a  local 
paper  drive  for  a  charity.  Some 
businesses  and  institutions  separate 
office  papers  in  office  buildings  by 
means  of  a  desk  top  sorting  container  or 
other  ways.  Waste  paper  that  is 
separated  and  collected  is  dien 
customarily  traasfanied  to  a  waste  paper 
dealer,  who  prepares  the  paper  for 
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shipment  by  balingor  other  nuaiis;  and  ' 
sells  the  waste  paper  te  a>pap«r  milL 

At  the  paper  mill,  waste  paper  is  - 
mixed  with  water  in  a  lai^e  vessel  with 
rotating  beaters  at  the  bottom  similar  to 
but  larger  than  a  kitchen  blender.  The 
beating  process  separates  the  paper 
flbers  and  forms  a  slurry  pulp.  This  [ 
recycled  pulp  is  similar  in  appearance  to 
virgin  pulp  prepared  from  wood. 
Recycled  pulp  is  then  cleaned  and 
washed  as  necessary.  In  some  recycling 
processes,  the  recycled  pulp  is  washed 
with  chemicals  to  remove  inks, 
adhesive,  and  other  contaminarita.  This 
process  is  referred  to  vit^  the  paper 
industry  as  "delnking".  After  deinUng, 
the  recycled  pulp  is  equivalent  to  vir^ 
pulp.  Both  re<^cled  and  virgin  pulps  lare 
formed  into  paper  and  paper  products  in 
a  similar  fashion. 

Paper  products  are  manufactured  from 
either  virgin  or  recovered  materials,  or 
combinations  of  the  two,  by  various 
mapufacturers.  Tests  have  shown  that 
for  a  given  product  grade  there  is  a  wide 
variation  in  all  measurable 
characteristics  depending  on  particular 
manufacturers  or  particular  production 
runs  at  a  given  mill.  Products  bom  both 
virgin  and  recovered  materials  generally 
fall  into  the  same  range  of  variabUity 
and  frequently,  th^  cannot  be 
distinguished  by  the  typical  end  useir. 

However,  recced  paper  fibers  do 
.  tend  to  be  shorter  than  vii<gin  fibers 
because  of  the  recycling  pracess.  The 
short  fibers  may  cause:  nH7cl«d  paper  to 
be  weaker  than  an  otl^etwlse  eqiidy^lent 
virgin  sheet,  but  the  sheet  will  also  have 
a  higher  opacity.  In  paperboard 
products,  the  recycled  grade  is 
sometimes  produced  at  a  somewhat 
higher  caUper  (thickness)  than  the    ' 
equivalent  virgin  fiber  product  to  ensure 
similar  performance  characteristics. 
Paper  and  paperboard  manufacturers 
can  generally  manufactxu«  products  that 
meet  customer  specifications  by  taking 
into  account  the  characterisilbs  of  paper 
made  from  recovered  material.  For  some 
products  the  recycled  fiber 
characteristics  are  preferred;  for  most 
there  need  not  be  any  differences 
distinguishable  by  the  end  user. 

Some  recycled  fiber  is  derived  from 
paper  containing  printing,  or  from  paper 
that  has  other  materials  such  as  coatings 
or  adhesives  on  it.  l^per  made  from 
these  recovered  materials  sometimes 
does  not  have  quite  the  same 
appearance  as  virgin  paper.  It  is  not 
quite  as  bright,  or  as  white,  or  has  a 
grayish  or  bluish  tint,  and  it  is 
sometimes  speckled  in  appearance. 
Recycled  paper  manufactwers  can 
bleach  and  brighten  the  paper  aitdclean 
contaminants  from  the  pulp.  Coatings 
can  also  be  added  to  the  paper  surface 


io::;Bnltane04t»"«iMt(ii(iess<Jarfd-'  *  -*  •  •*• 
"brightness*.- These  processes  allow 
paper  made  from  receverad  materials  to 
meet  customer  spedfications. 

EPA  concludes  that  as  a  general  rule, 
paper  containing  recovered  materials 
can  be  manufactured  to  meet  customer 
specifications.  Commenters  have 
questioned  whether  paper  made  from 
recovered  materials  is  always  available 
at  all  locayons  at  a  reasonable  price. 
This  concern  is  addressed  later  in  this 
preamble. 

C  Recoyend  Materials 

As  previously  explained.  RCRA 
re<pire8  EPA  to  designate  items  which 
can  be  prodpcQd  wim  "recovered 
matenala."  Section  d002(h)  of  RCRA 
divideis  tHe  universe  of  recovered  paper 
materials,  into  (1)  postconsumer 
materials  and  (2)  manufacturing,  forest 
residues,  and  other  wastes. 
Postconsumer  materials  are  items  wdiidi 
have  passed  through  their  end-usage  as 
a  consumier  item  and  would  include  old 
newspapers,  magazines,  used 
corrugated  containers,  and  office  waste 
paper.  The  Hazardous  and  Solid  Waste 
Amendments  of  1984,  amenddd  Section 
6002  to  require  that,  in  the  case  of  paper, 
the  guide^ne  would  maximize  the  use  of 
postconsumer  recovered  material. 

The  seGxmd  category  of  recovered  ■'  ^' ; ' 
paper  materials  uikder  RCRA-^  . 
manufacturing,  forest  residues,  and 
other  wastes— are  preconsumer  wastes. 
These  would  include  manufactmlng.':.'^  - 
wastes  like  paper  and  paperboard  '.,   > 
waste,  bag,  box  and  carton  waste, 
printed  paper  which  has  never  reached 
the  consumer,  and  obsolete  inventories. 
Other  preconsumer  waste  papers 
include  fibrous  byproducts  and  other 
forest  residues  from  manufacturing  or 
woodcutting  processes.  Additional 
examples  of  this  type  of  waste  paper  are 
those  generated  by  the  conversion  of 
goods  made  from  fibrous  materials  such 
as  waste  rope  from  cordage  manufacture 
and  textile  mill  waste  and  cuttings  used 
in  production  of  cotton  fiber  papers. 

Preconsumer  waste  paper  use  is 
already  at  a  high  level.  Increasing  the 
demand  for  paper  products  containing 
recovered  materials  therefore  requires 
that  postconsumer  waste  paper  be  used. 
While  the  use  of  postconsumer 
recovered  materials  is  emphasized  in 
RCRA  Section  6002.  it  is  also  beneficial 
to  increase  the  usage  of  preconsumer 
waste  materials  in  paper  and  paper 
products.  Thus,  for  example,  as  demand 
increases  for  a  wider  range  of  paper  and 
paper  products,  manufacturers  of 
products  that  are  currently  made  tvith 
preconsumer  materials  will  have  to  use 
larger  quantities  of  postconsumer 
recovered  materials  to  meet  their  raw 


oiatetiab  (fce.,  recovered  paper)  supply 
needs. 

For  purposes  of  the  paper  and  paper 
products  guideline.  EPA  distinguishes 
between  recovered  materials, 
postconsumer  recovered  materials,  and 
waste  paper.  As  is  explained  in  more 
detail  below,  the  term  "recovered 
materials"  is  comprehensive  and.  as  in 
the  statute,  refers  to  the  complete 
universe  of  recovered  paper  products. 
The  term  "postconsumer  recovered 
material"  similariy  is  iised  as  defined  in 
RCRA.  The  term  "waste  paper,"  used  in 
CQimectipn  with  priiSHtig^wrritfng  pa^ra. 
refers  to  all  postoonsvmerrecoveted 
materials  «8  well  as  td  ptecpnsomer 
waste  paper  from  some  sosrtees.  It  does 
not  iBOUM  flbroae  bypmdofitt  frt>m  • 
forestry,  waste  generated  by  the 
conversion  of  goods  made  from  fibrous 
maiterial,  aiid  fibers  recovered  bom 
waste  water  diat  would  otherwise  oiter 
the  waste  stream. 

D.  Perfonnance 

The  perfoimuice  of  printing/writing 
papers  and  fiber  boxes  conteining 
recovered  materials  is  often  questioned. 
As  noted  in  tiie  pn^ioted  amendments 
(52  PR  37337),  commento  received  by 
EPA  suggested  that  few  mam^cturers 
(of  printing/writiag  paper  would  be  able 
to  meet »  wiaimMm;  oonl^  standard  for . 
poptconsumer  reooverad/^piateriaL  At  s 
result,. S>A  reviewed  infqnniition  abmrt 
the  tei^uiical  peif orioapGe  flf  thpMi.. '  . . 
products.  •    -   .  V^  "fi  !•"  ^ 

1.  Printing/Writing  Papers. 

Performance  testing  of  paper 
containing  recovered  material  is  a 
continuing  activity  of  paper 
manufacturers.  In  some  instances,  the 
evaluation  of  the  reports  of  these 
organizations  was  complicated  by  the 
fact  that  the  recovered  materials  used 
were  not  precisely  identified  as  either 
postconsumer  recovered  materials  or  * 
waste  paper.  The  reports  of  these 
organizations  indicate,  however,  that 
acceptable  performance  is  possible  in 
most  grades  of  paper  and  paper 
products  made  from  recovered  - 
materials.  The  use  of  preconsumer 
waste  paper  is  conunon  in  printing  and 
writing  papere.  althouj^  tlie  use  of 
postconsumer  reoovend  materials  is 
limited. 

A  common  fear  is  that  paper  ' 
containing  postconsumer  recovered 
materials  causes  difficulty  in  printing 
and  hi^-'speed  copier  machines.  EPA 
has  reviewed  documentation  from  stete 
printing  agencies  and  private  sector 
printers  and  has  found  that  this  is  a 
common  reaction  by  pressmen.  In  many 
states,  printen^have  refused  to  use 


F^jbial 


paper  made  ban  raeovared  inateridb. 
However,  sew  n  »1  •Jiatee  bave  had  naay 
yean  ofexpeiji  gaoe  la  priBtiag  witk  anch 
paper,  after  h^yiqi  first  overoQiBe 
adverse  reacti|ns  oy  pressmen,  llieae 
states  report  tttat  wliile  there  is  some 
difficulty  in  u^^prin^  paper      ; 
contaiaii^  poskmisuiBar  recovered' 
materials,  it  iafio  moie  than  With  other 
economy  gradot  of  printing  paper. 
Therefore^  praaaring«gencies  and 
agencies  that  ff  viae  and  write 
specifications  jwhould  careftilly  identil^ 
the  perfoimanbB  expected  of  the  product 
so  that  acceptuice  or  rejection  is  based 
on  verifiable  tots  rather  than 
preconceived  perceptions. 

EPA  has  obfdined  results  at 
laboratory' testi  for  both  vir^  paper 
and  paper  raa^e  from  recovered 
materials.*  Th|ase  test  results  pnnnde 
additional  verilicatioo  Aat.  paper  made 
from  recoveredimatarials  can  and  doea    ' 
meet  Hie  same  ttamlaisds  as  virain  paper 
for  many  categories  of  printii^/writing 
paper8..Thisi^eq>ecianytnieinthe    , 
economy  grades  typically  purchased  in 
competitive  bi  li  by  pubHc  agencies. 

2.  Fiber  Boxes     ■" 

The  priraaiyi  ttandaids  for  linei^>pard 
(the  feeing  raaMnal  of  cmxa^atefd         . 
contabiars)  and  fiber  boxes  are  s(!t  by 
the  Uniform  mi^t  Regulations  and  are 
measures  of  b^ftic  wei^t  and  mullen 
(burst  strengtl^  Theae  etandarda  are 
currently  onde^d  review.  The 
contemplated  Hianges  would  replace  tfie 
mullen  test  wijh  a  "crush"  test  that 
would  anabie  (ipwiboard  manufactunrs 
to  use  a  percaiHageof  postBBnwntaer    - 
recovered  BHt^lt.  (In  fact,  there  are  a 
few  mills  indiMing  rae  or  mote  jiew 
mills  that  prod|4oe  Uaefboafd  made  of 
100  percent  po^caasBmer  wast«  paper.) 
Federal  procatymeiit  of  loaiit  Hnerboard 
containing  postfioBsania'  cecovered 
materials  ia  pr  i^caUe  because  it  is 
now  prodttcedlby  a  nnaiber  of 
manufactiueraf  bi  addition  aboat  one- 
quarter  of  the  ^^nugatiQg  mA*^i^l^  ^^ed 
to  produce  bo)i^  is  "recycled  medinm" 
and  contains  eisaKitiaily  all 
postconsumeritoovered  materials. 

£".  Major  FedeMi  Parchasers 

The  major  Fetieral  purchasers  of 
paper,  and.  thcjijefore,  Ac  agencies  most  " 
likely  to  be  aff<^(ed  by  this  guideline  we 
the  Govemraeiil  Printing  Office  (GPO). 
which  operates  under  the  direction  of 
the  Congressional  Joint  Committee  on 
Printing  (JCP):  the  General  Services 
Administration  (GSAl;  and  the 
Department  of  Defense,  (DOD),  On 
advice  of  its  Committee  on  Paper 
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SpcdfioattsM.  wUch  teefadm 
represealatlvea  fron  GPQl  fCP  adapts 

o|#cm  1  ICtI WPPB  wBfm  WtKUBmBOS  mOf  BOHDBS 
and  wrilkMI  aimAia  »f  nnawr  CUlA 

adopts  apedfltiationa  for  all  other  paper 
and  paper  products.  DOD  further 
reviews  these  standards  and  drafts 
additional  apacifieatiam.  as  neoeaaaTy, 
to  establish  BiHlaiy  ataukrds  for  t 
of&aiteaisitpr 


■  See  docket  malMaU  dated  October  A  ISSS  far  a 
deiicriiitiaa  «f  tlwa4  lesla. 


TIhs  aectioa  of  the  paennUe 
sunmarizes  and  aiqiiains  the  baiM  for 
each  section  of  the  revised  fiiud 
guideline  and  wsppiids  to  Ooanwnta 
received  on  the  prapoaedMMBdoKnts  . 
to  the  October  1M7  final  gbideliiie. 
Section  V  discnsses  recoawendations 
as  to  price,  oooipetilioii,  avtaflab^ty, 
and  perforauuace.  wfaila  See^on  VI 
disaiaae8ia[iptanenlation<tfAp  revised 
guideline. 

As  used,  in  tide  and  ^iriio^vBig  sections 
of  the  preamble,  the  teim  '>eco¥ered 
materiak"  refers  .to.poatooasamer 
reooveied  matnJals  in  i9se  iase  of  most 
types  and  grades  of  paper  Endpaper 
prodocls.  to  waste  paper  faijAe  case  of 
the  piuitiBg/writiag  grades^  and  to 
recovered  materida  in  the  ^ase  of  ootton 
fiber  paper.    - 

A.  Purpose  and  Sci^ 

The  porpoae  <rf  this  revised  goideline 

is  to  recommend  additional  procedores 
for  complying  with  Section  Q0Q2. 

This  guideline  applies  to  the 
procurement  of  paper  and  paper 
products  containing  recovered 
materials.  Indnded  are  all  paper  and 
paperboard  categories  except  building 
and  constniction  paper  grades.  The 
Agency  is  mchiding  as  many  items  as 
possible  within  the  scope  of  the. 
guideline  to  encourage  the  paper 
industry  to  increase  and  to  improve  the 
production  of  paper  and  paper  products 
containing  recovered  materials. 

The  final  guideline  included  an 
illustrative,  but  not  indusive,  list  of 
major  paper  and  paperboard  purchase 
categories  foiling  witiiin  the  scope  of  the 
guideline.  It  is  as  follows: 

•  High  Grade  Bleached  Papets. 
Printing  and  writing  papers,  including 

memeo  apd  duplicator  papers 
Mailing  envelopes 
Memo  pads 
Form  bond  and  manifold  business 

forms 
Computer  paper 
Xerographic/copy  paper 

•  Newquint 

•  Tissue  Products 

Sanitary  products.  e.g.,  toilet  tissue. 
paper  towels,  facial  tissue,  paper 
napkins 


Industrial  tuipen 

•  Ui  " 

•  Coaraet 

•  Unerboardi 

•  Gom^gBlad  boxei 

•  Fiber  aheela  and  boxes 

In  makfaig  its  dedakm  i<egerAi«  die 
scope  of  tids  guidebia,  ttie  Agency 
conalderad  auggesUuus  from  the 
Govemfflent  Minting  Office  and 
representatives  of  the  printing  Industiy 
to  the  effect  that  perfbnnance  standaids 
for  certain  grades  of  printing  and  writing 
paper  can  correntiy  be  met  oidy  by 
virgin  paper,  it  was  suggested  tiiat  EPA 
exclude  these  papers  on  an  item-by-item 
basis.  It  was  also  suggested  that  certain 
items  that  must  meet  stringent  standards 
on  noncontaminatian.  such  as  surgical 
masks  and  items  coming  in  contact  with 
wet  or  oily  foods,  should  be  individually 
identified  for  exclusion. 

RCRA  Section  e002(d)(2)  r^uires  Ae 
use  "of  recovered  materials  to  the 
maximum  extent  possible  wi&out  -    • 
jeopardizii^  flie  intended  use  of  the 
item".  This  statutory  provision 
effectively  allows  procuring  agencies  to 
exdude  use  of  lecovered  materials  from 
specifications  when  performance 
standards  for  an  item  cannot  be  met  if 
recovered  materials  are  included  in  the 
content  Although  commedlers  stated 
that  EPA  should  exclude  items,  they  did 
not  indicate  why  this  statutory  provisitm 
is  inadequate  to  accommodate  the 
concerns  of  agencies  that  draft  and 
review  specifications.  A  determination 
to  exclude  a  spedfic  item  from  a 
recovered  materials  content  requirement 
may  be  made  by  the  agency  in  drafting 
and  reviewing  specificatioaa  based  on 
standards  related  to  perfoonaace.  EPA 
suggests  a  procedure  for  estabUshiag 
such  an  exclusion  in  f  25ai3  <rf  &is 
guideline.  It  is  further  st^ggested  that 
perfoimanoe  tests  be  dted  and  that  test 
results  be  included  in  records  for  the 
annual  review  prooeas  and  hi  any 
reporting  on  the  effectiveness  of  the 
affirmative  procuieaMnt  prograoL 

EPA  decided  not  to  include  buikiing 
and  oonstradion  grade*  of  paper  baaed 
on  several  considerations,  hi  reviewing 
the  vuiety  of  paper  and  paper  products 
that  are  or  nuy  be  aanufodured  with  a 
percentage  of  recovered  materials,  it 
became  apparent  that  building  and 
construction  grades  constitate  a 
significant  and  distinct  industry 
uru«lated  to  the  mannfarf^trtfig  of 
virtually  all  other  grades  of  paper  and 
paperboard.  The  Dunufactaring. 
marketing,  standards,  and  testing 
mechanisiBS  for  building  and 
constructioo  grades  are  different  from 
those  for  other  grades  of  paper.  Any 
evaluation  of  the  feasibility  and 
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potential  effectiveness  of  a  Federal 
procurement  program  for  these  yades 
wotilt)  require  extensive  additional 
information:  in  addition,  different 
procurement  offices  cmd  procedures  are 
involved  in  the  procurement  of 
construction  categories.  For  these 
reasons.  EPA  believes  that  it  would  be 
more  appropriate  to  consider  building 
and  construction  grades  of  paper  in  a 
separate  context  Toward  this  end,  EPA 
studied  the  feasibility  of  and  is  : 
preparing  a  procurement  guideline  for 
building  insulation  products  made  from 
recovered  materials  including  paper., 

B.  Applicability 

Many  of  the  requirements  of  Section 
6002  apply  to  "procuring  ageiicies," 
which  is  defined  in  RCRA  Section    . 
1004(17)  as  "any  Federal  agency,  or  any 
State  agency  or  agency  of  a  fwlitical 
subdivision  of  a  State  which  is  using 
appropriated  Federal  funds  for  such 
procurement,  or  any  person  contracting 
with  any  such  agency  with  respect  to 
work  performed  under  such  contract." 
Under  Section  6002(a),  the  procurement 
requirements  apply  to  any  purchase  by  a 
procuring  agency  costing  $10,000  or 
more  or  when  the  procuring  agency 
purchased  $10,000  worth  of  the  item  or 
of  a  functionally  equivalent  item  during 
the  preceding  fiscal  year.  EPA  believes 
that  its  interpretation  of  this 
requirement,  which  is  described  in  more 
detail  below,  will  provide  an  effective 
program  without  imposing  an 
unreasonable  bookkeeping  burden  on 
the  purchasers  and  users  of  paper  and 
paper  products. 

1.  Procuring  Agencies 

EPA  made  two  changes  to  S  250.3  of 
the  final  guideline  to  clarify  the 
circumstances  in  which  Section  6002  of 
RCRA  applies  to  procuring  agencies. 
First,  the  statutory  definition  identifies 
three  types  of  procuring  agehcfes:  (1) 
Federal  agencies,  (2)  State  or  local 
agencies  using  appropriated  Federal 
funds,  and  (3)  contractors.  Fecteral 
agencies  shoidd  note  that  under  this 
definition,  the  requirements  of  Section 
6002  apply  to  them  whether  or  not 
appmpriated  Federal  funds  are  used  for 
procurement  of  items  designated  by 
EPA.  Section  250  J  has  been  revised  to 
clarify  this  issue. 

In  addition.  S  2S0J  has  been  revised 
to  clarify  that  the  requirements  of 
Section  6002  apply  to  each  Federal 
agency  as  a  whole.  This  point  is 
particulariy  important  in  determinhig 
whether  the  $104X)0  threshold  has  been 
reached.  For  example,  the  General 
Services  Administration,  as  a  whole, 
purchases  more  than  $10,000  woHh  of 
paper  and  paper  products  during  each 


fiscal  year.  Therefore,  the  requirements 
of  Section  e0Q2  wiUapply  to  allGSA 
procurements  of  paper  and  paper 
products,  indudiog  procurements  by  - 
individual  regions  and  subagencies. 

2.  Direct  Purchases 

For  the  purpose  of  this  guideline, 
purchases  made  as  a  resiilt  of  a 
solicitation  by  a  procuring  agency  for  its 
own  general  use  or  that  of  other 
agencies  (for  example,  GSA  purchases) 
are  considered  "direct."  EPA  believes 
that  a  contract  for  printing  is,  in  port,  a 
paper  (Hocurement  action  because  the 
type  of  paper  to  be  used  is  explicitly, 
stated  in  pe  contract  (Labor  and 
overhead  expenses  involved  in  printing 
Would  be  considered  a  service.) 
Therefore,  a  Federal  agency  that ' 
provides  printing  services  to  other 
governmental  agencies  would  be  subject 
to  this  guideline.  The  guideline  leaves 
die  method  of  calculating  the  value  of 
paper  used  in  perfonning  a  printing 
contract  to  the  discretion  of  the  agency 
awarding  that  contract  This  provides  a 
wide  latitude.  GPO  has  stated  that  the 
value  of  the  paper  may  be  as  low  as  20 
percent  or  as  high  as  80  percent  of  the 
contract  The  value  allocated  to  the 
paper  used  in  tlw  performance  of  the 
printing  contract  would  determine  the 
applicability  of  the  guideline;  if  that 
value  is  $1€U)P0  or  more,  the  guideline . 
would  apply. 

3.  Indirect  Purchases 

EPA  revised  S  250l3(c)(2)  (now 
%  2S0.3(d)(2))  to  clarify  and  conform  it  to 
Federal  grants  and  contract  law.  EPA 
has  removed  the  clause  excluding 
indirect  purchases  with  funds  which  are 
not  separately  accounted  for  under 
block  grants. 

The  definition  of  "procuring  agency" 
in  RCRA  Section  1004(17)  makes  it  clear 
that  the  requirements  of  Section  6002 
apply  to  "indirect  purchases,"  i.e.. 
purchases  by  a  State  or  local  agency  or 
its  contractors  using  appropriated 
Federal  funds.  Thus,  the  guideline    . 
applies  to  paper  and  paper  products 
purchases  meeting  the  $10,000  threshold 
made  by  States  and  their  localities  or  _ 
their  contractors,  subcontractors, 
granteest  or  other  persons  which  are 
ninded  by  grants,  loans,  qr  othdr  forms 
of  disbursements  of  monies  fiom  Federal 
agencies.  However,  the  guideline  does 
not  apply  to  such  purchases  if  they  are 
unrelated  to  or  incidental  to  the  Federal 
funding,  i^.,  not  the  direct  result  of  the 
grant  loan,  or  fund^  disbursement  An 
example  of  a  paper  purchase  unrelated 
or  incidental  to  Federal  funding  is  where 
a  contractor  purchases  paper  under  a 
grant  for  construction  of  a  public  works 
project  The  paper  purchase  would  not 


be  subject  to  the  requirements  in  Section- 
6002  or  this  guideline,  evmi  though  some 
of  the  grant  nuids  sapporting  the 
contract  mii^t  be  used  to  finance  the 
purchases. 

4.  The  $10,000  Threshold 

RCRA  Section  e002(a)  provides  that 
the  requirements  of  Section  6002  apply 
(1)  when  the  purchase  price  of  an  item 
exceeds  $10,000  or  (2)  when  the  quantity 
of  such  items  or  of  functionally 
equiralent  items  purchased  during  the 
preceding  fiscal  year  was  $10,000  or 
more.  Thus,  Section  6002  clearly  sets  out 
a  two-step  procedure  for  determining 
whe^r  the  $104KX)  threshold  has  been 
readied.  First  a  procuring  agency  must 
determine  whether  it  purchased  $10,000 
worth  of  paper  and  paper  products 
during  the  preceding  fiscal  year.  If  so. 
the  requirements  of  Set;tion  6002  apply 
to  all  procurements  of  paper  and  paper 
products  occurring  in  the  current  fiscal 
year.  Second,  if  a  procuring  agency  did 
not  procure  $10,000  worth  of  paper  and 
paper  products  during  the  precediiig 
fiscal  year,  it  is  not  subject  to  Section 
6002  unless  It  makes  a  $10,000  purchase 
during  the  current  fiscal  year.  The 
requirements  of  Section  6002  apply  to 
the  $10,000  purchase;  to  lall  subwquent 
purchases  of  paper  and  paper  products 
made  during  the  current  fiscal  year, 
regardless  of  size;  and  to  all 
procurements  of  paper  and  paper 
products  made  in  the  following  fiscal 
year. 

Note  that  Section  6002(a)  does  not 
provide  that  the  procurement 
requirements  are  triggered  when  the 
quantity  of  items  purchased  during  the 
current  fiscal  year  is  $10,000  or  more. 
H^A  does  not  believe  thet  Congress 
intended  to  require  preouiag  agencies 
to  keep  a  numing tally  of  procurements 
of  items  designated  by  EPA.  Maintaining 
such  a  running  tally  would  be  very 
burdensome.  Rather,  procuring  agendes 
only  need  to  compute  their  total 
procurements  once  at  the  end  of  the 
fiscal  year  and  only  if  they  intend  to 
claim  an  exemption  from  the 
requirements  oif  Section  6002  in  the 
following  fiscal  year. 

5.  Fimctionally  Equivalent  Items. 

.  Under  RCRA  Sectim  6002(a),  the 
procurement  requirements  of  Section 
6002  apply  when  purchases  during  the 
preceding  fiscal  year  of  a  "procurement 
item"  or  "fimctionally  equivalent" 
procurement  items  cost  $10,000  or  more. 
In  common  usage,  terms  such  as  "paper" 
and  "boxes"  include  many  items 
manufactured  to  meet  different  ... 
performance  standards.  Thoy  may  not 
therefore,  technically,  be  "functional]^  ' 
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^uivalantfl  (For  iutance.  offset  , 
printing  patter  should  not  be  used  for 
high-speedla^Bce  copieis.)  The  -      u  ■„ 
variations  tit  grade  and  t^)es.  of  paper 
products  are  numerous.  The  JCP  has 
specificatiqaa  for  over  SO  gri|des  of  all 
types  of  paiaer,  23  for  printing  alone, 
while  GSAJ4f  timates  thatit  provides 
specificatidiu  for  about  300  paper 
products,  p^use  few  procuring 
agencies,  abldefined  in  the  Act,  puidiase 
$ia000  worn  of  any  one  grade  of  paper 
or  any  one  Daper  product  EPA  believes 
that  restricfng  the  applicability  of 
Section  600?  to  purchases  based  on  a 
narrow,  tedinical  definition  of 
functional  f  ^uivalency  would  limit  the 
effectiveness  of  the  guideline  in  meeting 
the  objectiifis  of  RCRA. 

The  Agea^  has  concluded  that,  in  the 
case  of  paoar  and  paper  products, 
"functionally  equivalent"  items  should 
.a  categqry  of  items  having 
lubstanBally  similar  end 
developed  a  categorization 
iy  equivalent  items  based 
tpt  of  similar  end  use.  For 
tncies  purchasing  many 
itegorization  will  extend 
ility  of  the  guideline  beyond 
defined  "functional 
^80  that  a  greater  number 
of  procureiaent  actions  are  affected. 

Under  i  iso.3  of  the  guideline,  each  of 
the  foUowiat  groups  of  items  are 
"functional)!  equivalent": 

—All  graded  and  types  of  xerographic/ 

copypap^ 
— Newspriilt 
—All  gradeband  types  of  printing  and 

writing  pjtper. 
— Corrugatf  ^  boxes  and  fiberboard 

boxes; 
— Folding  bidxboard  and  cartons; 
— Stationervi  office  papers  (memo  pads, 

scratch  pws),  envelopes,  and 

manifold  lousiness  forms  including 

computeil  paper 
—Toilet  tissue,  paper  towels;  facial 

tissue,  pmer  napkins,  doilies,  aaid 

industrialwipers; 
— Brown  papers  and  coarse  papers. 

C.  Requirern^fits  vs.  Recommendations 

RCRA  SeL^on  6002  requires  procuring 
agencies  anid  contracting  officers  to 
perform  ceii^in  activities,  such  as 
revising  speoifications  for  procurement 
items.  It  also  requires  EPA  to  prepare 
"guidelines  for  the  use  of  procuring 
agencies  in  nomplying  with"  Section 
6002.  EPA  fa|as  incorp<Mated  die  Section 
6002  require^ients  into  die  guideline  for 
the  benefit  M  procuring  agencies.  As  a 
result,  the  guideline  contains  two  types 
of  provision^:  requirements  (mandated 
by  Congres^  tin  Section  0002)  and 
recommendfeitionf  ^A's  guidance  for 
complying  u  Ith  the  requiraments  of « 


Section.6002).  As  used  in  this  guideline, 
the  verba  "shaU"  and  "must:!  indicate 
Section  WOZ  laquirements^  while  verba 
sueh  as  "reoommendi"  "should."  and 
"suggest"  indicate  jecommendations  for 
complying  with  those  requirements. 

Procuring  agencies  must  comply  with 
die  requirements  of  Section  6002, 
whereas  EPA's  recommendatiiMas  are 
only  advisory  in  nature.  Procuring 
agencies  may  choose  to  use  other 
approaches  which  satisfy  the  Section 
6002  requirements.  EPA  believes, 
however,  that  if  a  procuring  agency 
chooses  to  follow  Q>A's 
recommendations,  diat  agency  will  be  in 
compliance  with  the  Section  6002 
requirements. 

D.  Organization  of  the  Revised 
Guideline 

Subpart  C  of  40  CFR  Part  25a  which 
contains  EPA's  recommendations  for 
implementing  the  affinnative 
procurement  program  requirements  of 
RCRA  Section  6002.  has  been 
reorganized,  as  well  as  revised,  for  ease 
of  use.  The  revised  subpart  contains  a 
separate  section  for  each  element  of  the 
affinnative  procurement  program. 

E.  Definitions 

Most  of  the  definitions  in  this 
guideline  are  the  same  definitions  used 
in  RCRA  and  therefore  do  not  require 
further  explanation.  Other  definitions, 
such  as  "paper,"  incorporate  standaid 
industry  definitions.  A  few  definitions 
are  further  discussed  in  this  section  of 
the  preamble. 

1.  "Paperboard". 

One  common  term  used  by  the 
industry  is  "paperboard."  This  term  is 
used  to  describe  thick  paper  used  in  die 
manufacture  of  products  such  as  tablet 
backs,  folding  boxes,  and  corrugated 
boxes.  Paperboard  is  similar  in 
composition  and  form  to  paper,  but 
generally  refm  to  sheet  that  is  0.012 
inch  thidk  or  thicker.  Thus,  the  term 
"paper."  which  is  used  in  me  Act,  is 
construed  to  include  paperboard  and 
paperboard  products. 

2.  "Practicable". 

Section  6002  requires  procuring 
agencies  to  procure  items  composed  of 
the  highest  percentage  of  recovered 
materials  practicabh  and  to  develop 
programs  to  assure  that  recovered 
materials  are  purchased  to  the 
maximum.extentpiXK7t/ca6/e  (emphasis 
added).  Commenters  asked  P>A  to 
define  the  term  "practicable"  as  used  in 
Section  6002.  In  response,  EPA  added  a 
definition  of  "practicable"  in  die  final 
paper  guideline,  62  FR  372S7  (October  6, 
1987).  . 


EPA's  definition  of  "practicable" 
combines  the  dictionary  definition  with 
certain  stabilary  criteria  for  determining 
practicabibty.  Tlie  dictionary  definition 
Df  practicable  is  "capable  of  being 
used,"  and  EPA  believes  that  Congress 
intended  die  term  to  be  defined  in  this 
way.  Congress  also  provided  four 
criteria  fprdetennining  the  maximum 
amount  practicable:  (1)  Performance  in 
accordance  with  applicable- 
specifications;  (2)  availability  ate 
reasonable  price;  (3)  availability  within 
a  reasonable  period  of  time;  and  (4) 
maintenance  of  a  satisfactory  level  of 
conqietition.  EPA's  definition  of 
"practicable"  incorporates  these  criteria. 

3.  "Waste  Paper". 

This  category  includes  all 
postconsumer  recovered  materials  as    .. 
defined  in  RCRA  Section  6002(h)(1),  plus 
the  two  preconsumer  categories  of 
"manufacturing,  forest  residues,  and 
other  wastes"  as  defined  in  Section 
6002{hK2).  EPA  has  determined  diat  mill 
broke  is  specifically  excluded  from  the 
definition  of  recovered  materials 
because  it  is  waste  generated  before 
completion  of  the  papermaking  process. 
The  two  non-postconsumer  categories 
are:- 

(l)lDry  paper  and  paperboard.  waste 
generated  after  completibn  of  the 
papehnaking  process  (tiiat  is,  those 
manofacturing  operations  up  to  and  including 
the  cutting  and  trimming  of  the  paper 
madiine  reel  into  smaller  roles  or  rou^ 
sheets)  including  envelope  cuttings,  bindery 
trimmings,  and  other  paper  and  paperboard 
waste,  resulting  from  printing,  cutting,  * . 

forming,  and  other  converting  operations; 
iMg,  Iwx.  and  carton  manufacturing  wastes: 
and  buU  rolls,  mill  wrappers,  and  re|ected 
unused  stock;  and, 

(2)  Finished  paper  and  paperboard  from 
obsolete  inventories  of  paper  and  paperboard 
manufacturers,  merchants,  wholesalers, 
dealers,  printers,  converters,  or  others. 

4."MiUBroke" 

EPA  has  determined  that  the 
definition  of  dry  paper  and  paperboard 
waste  in  "recoverable  materials" 
[Section  6002(h)(2)(A)]  specifically 
excludes  mill  broke,  which  is  any  paper 
waste  generated  before  completion  of 
the  papermaking  process.  Mill  broke  is 
commonly  returned  to  the  pidping 
process  and  is  composed  of  whatever 
the  pulp  is  derived  from,  e.g.,  wood  pulp, 
waste  paper,  etc.  In  the  final  guideline, 
the  definition  of  "mill  broke"  makes 
clear  diat  it  is  excluded  from  the  term 
"recovered  materials." 

5.  "Cotton  Fiber" 

Cotton  fiber  papers  are  one  of  the 
oldest  types  of  paper  manufactured. . 
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Tbcae  papeis«re  used  for1fai«.> 
•totiooBiy.  Iwrilow  p^MW.  aap^  /  ■  -». 
weddiog  inntatioa*,  and  tht  tiks.  and 
thos  occBpy  ■  spactal  nfche  in  the 
printing-writing  paper  category.  By  ,. 
definition  and  ptactice  of  the  paper 
industry,  cotton  fiber  papers  miut 
contain  at  least  2S  parorat  celhikne 
fiber*  derived  fimn  Qnt  cotton,  cotton 
linters.  and  cotton  or  linen  cuttings. 
Some  cotton  fiber  content  products  are 
made  of  IQO  percent  cellulose  derived 
from  recoverad  cotton  sotffces.  Tlius. 
EPA  has  defin^  cotton  fiber  content 
papers  as  paper  that  contains  a 
minimum  of  25  percent  and  vp  to  100 
percent  celhilose  fibers  deriwd  from  lint 
cotton,  cotton  linters,  and  cotton  or  linen 
cloth  cuttings. 

F.  Specifications 

l.General 

a.  Federal  agencies,  HCRA  Section 
6002(d)  contains  two  requirements  for 
revisit^ -specifications  for  procurement 
items.  First,  Federal  agencies  that  have 
the  responsibtHty  Cor  drafting  or 
reviewing  speeificatione  for 
procurement  items  procured  by  Federal 
agendas  were  required  to  revise  tiieir 
speoAcations  by  May  8, 1980  to 
eliminate  exclusions  of  recovered  ~ 
materiaja  and  requiienients  that  items 
be  manufactured  from  virgin  matarids 
[Section  aoOStdKl)}. 

Second,  witfiin  one  year  after  tiie  date 
of  puUioation  of  a  procurement 
guid^ne  as  a  final  rale.  Federal 
agencies  must  assure  that  their 
specifications  for  designated  items 
requite  the  use  of  recovered  ma  tedab  to 
the  maximum  extent  possible  without 
jeopanUdng  the  intended  end  use  of  the 
item  Section  0002(dK2n.  H>A  bebeves 
that  tMs  second  requirement  is  more  ' 
extensive  than  the  first  requirement 
Simply  elimtnating.di8criminatory 
provisions,  as  required  by  Section 
6002(d)(1),  is  not  sufficient  to  meet  all 
the  obligations  of  Section  e002fd).  EPA 
believes^  however,  thstcoaq^lance  with 
the^^finnative  procurement 
requirements  of  Section  e002(i)  fulfills 
the  Section  e002(dM2)  requirements 
because  an  affirmative  procurement 
program  should  result  in  procurement  to 
the  nuudmiBB  extent  practicable. 

b.  Procuring  agencies.  EPA  bebeves 
that  the  second  specification  revision 
requirement  also  applies  to  non-Federal 
fvocuring  agendas  which  procure  paper 
and  paper  products  with  appropriated 
Fedoal  fiinds.  Unless  their 
specifications  are  revised  to  allow  die 
use  of  recovered  materials  in  paper  and 
paper  products,  these  agendes  will  be 
unable  to  iraplemaat  the  affiimattv* 
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Sedtoo  wmcHti  ami  (I),  fortbia 
rwssMitegnideUiirpMMddertlMrt^ 
pmcmingi^attcim  (rallnr  AM'Vsderal 
agendas"  as  ptovidad  in  tte  Ad)  moat 
assme  tbatihlBir  apedfications  for  paper 
endpaper  prodocte  raqdre  the  use  of 
reoovered  matetteb-to  the  majdraum 
extent  possMa  without  {et^ididng  the 
intended  and  osa  of  these  itams. 

Some  agendas  hava  moved  to  require 
the  use  of  raoovarad  materials;  othws 
have  frit  it  aoffident  to  "permit"  and/or 
"encouraga"  die  use  of  "reclaimed 
fibers"  or  "recoverad  materials."  By 
adding  the  requiramant  that  prodirfaig 
agendes  Mtabiish  affirmative 
prociaaaant  prograoM  for  items 
containing  postconsuraer  racovaied 
materials  or  other  recovered  materials, 
the  1984  amendments  to  Section  0002 
make  it  dear  that  simply  "permitting"  or 
"encour^ng"  die  use  of  wdk  materials 
is  not  soffldent  to  assura  diat 
specifications  require  the  maximum  use 
of  reoovered  materiala  "without 
jeopardizing  the  intended  use  of  the 
tteoL"  Federal  agendes  must  take 
affirmativa  steps  to  encourage  their  use. 

2.  Recommendations    ■ 

Section  2S0.12(b)  of  the  guideline 
presents  recommendations  for 
speeificatlon  revisions  to  tanptement  the 
statutory  requirements.  Ikmeceasarlly 
strfaigent  spedficationa  must  be  revised 
to  allow  for  a  h^ghM- content  of 
recovered  materiala.  Spedfications  need 
11^  be  revised,  however,  "if  it  can  be 
detemdned  that  fix  technical  reaaons, 
for  a  particular  end  use,  a  pnxhid  ^ 
containing  such  materials  wdl  not  meet 
reasonaMe  performanbe  stjahdaurds.**^   . . 
{9  2SO.l9(a]^  t^"  •• 

3.  Exclusion  of  Products  Hut  Do  Not 
Meet  Perl^rmance  Standards 

Spedfications  sometimes  do  not 
clearly  state  the  intfeaded  end  use  of 
prodtMits.  For  example,  paper  purchased 
as  printing'paper  is  sonwnnes  used  in 
high-qieed  copiers  with  ODfortunate 
results  slm^  because  the  user  did  not 
properly  recognixe-a  difierenee  in  paper 
characteristics.  In  audi  cases,  produd 
spedfications  should  be  revised  to 
deariy  state  an  intended  end  uise  for  a 
product(s).  When  using  recovered 
materiaisi;  it  is  tai^iortant  that  the  correct 
grades  be  aoppUadfw  the  intended  md 
use.  EPA  raooflunands  that 
specifications  deariy  identify  both  the 
expeded  perfbimanca  and  the  spedfic 
intended  use,  espedally  when  ^  paper 
is  to'be  used  in  Idgh-qMed  eopiara. 

CertahipapecandpaparpitMfaiota  - 
mi^t  not  meet  the  standards  of 
perfatmanoe naoessaiy for didr  -  -- 
faitended  and  use  if.they  oontaiit  any 
percentage  of  postconsumerracoveNd 


materials.  Examples  af  such  items  are 
paper  whid^oomeahitO'  oonlad  with 
wet  or  oily  food,  airdiival  papers,  certain 
map  papers,  deed  p^ien,  and  face 
masks  for  uae  in  "deita  rooms."  EPA 
considered  removing  these  paper  items 
from  its  designation  of  items  to  be 
covered  by  ^  gaidebne.  Uidike 
construdipn  9«de  papers,  which  are 
exduded  on  ia  categorical  basis,  these 
pepen  wonld  have  to  be  exduded  on  an 
item^y-item  basis.  EPA  conduded  that 
it  does  not  have  the  expertise  to  make 
such  a  tedmical  deterralnetion.  and  that 
such  detemdnetions  are  best  left  to 
procuring  agendes.  (For  a  related 
discussion,  see  the  section  on  minimum 
eOBtent  'standards  for  ardrival- papers 
later  in  this  preamtrie.) 

Section  250.13(b)  of  the  goIdeUne 
recommends  that  any  agency  document 
any  finding  that,  for  a  particular  end 
use,  an  item -containing  recovered. . 
materials  will  not  meet  reasonable 
performance  standards  and  reference 
the  documentation  in  subsequent 
sobdtations  forbids  for  tfiat  item.  The 
documentation  should  deariy  show  that 
the  unacceptable  performance  is  caused 
by  propertied  of  the  paper  itself  and  neS( 
by  the  equipment  wi^  which  tte  paper 
is.ttsed.  Hie  dofcun^ptotion  should 
reference  spedfic  tests  used  to  judge 
performance. 

4.  Spedfications  Related  to  Aestiietics 

Spedfications  related  to  aesthetics, 
such  as  whiteness,  brightness,  color,  and 
dirt  count,  could  seiyeas  impisdiinaits 
to  the  use  of  peper  containing  recovered 
materials.  The  AaiericajiLSodel^  for 
Testiagand  Materials  (ASTM)  and  the    . 
Technical  Association  of  die  Pu^  and 
Paper  Industry  (TAPn)  have  established 
standards  for  brightness  and  dirt  counts 
whtek  paper  and  paper  produfBts  inade 
from  recovered  materiais  can  meeL  In  ~ 
i  2Sai2(b).  EPA  recommends  that 
agendes  that  draft  apedfications 
condud  a  careful  revtew  deidsting 
specifications  related  to  aesthetics  to 
determhie  whether  they  are  overly 
stringent  for  the  produd's  intendeid  end 
use,  and  if  so,  amend  them.  Section 
2Sai2(b)  references  ASTM.  TAPPL  and 
Americoa  Institute  of  Paper  Chemistry 
standarda  and  reseaidi. 

5.  New  Specifications 

Considerable  tedinolbgical  advances 
am  occurring  in  the  paper  and 
paparboard  manufricturing  industry. 
Thflse  advances  are  leading  to  increased 
vtltizatioa  of  poftoonsumer  recovered 
materiais  in  many  products  and  the 
introdadtonof  tl^  «»e  of  preooosamer 
materiais  in  MherpRMhicta^e^,  pulp' 
substitutes  and  deinking  grades  of  waste 
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paper  and  Mwdust  and  other  forest 
residues.  F^  instance,  the  Railway 
Associatioa  is  currently  consideitag  a 
performanoe  test  change  that  would 
effectively  e|low  more  use  of  recovered 
materials  in  fiber  (corrugated)  boxes.  In 
recent  yearm  the  process  of 
manufacturing  newsprint  with  nearly 
100  percent]  postconsumer  recovered 
materials  hap  become  common.  In 
S  250.14  of jhe  guideline.  EPA 
recommends  that  procuring  agencies 
monitor  nei^  developments  and  use 
them  to  increase  the  use  of 
postconsunj^r  and  other  recovered 
materials. 

G.  Affirmatlye  Procurement  Program 

Section  6q02(i}  of  RCRA  requires 
procuring  agencies  to  adopt  an 
affirmative  |;irocurement  program  to 
ensure  that  paper  and  paper  products 
containing  recovered  materids  are 
purchased  to  the  maximum  extent 
practicableJ  As  discussed  previously, 
RCRA  SectUn  e0O2(h)  provides  that 
"postconsuner  recovered  materials"  are 
a  specific  subset  of  "recovered 
materials."  li^e  definition  of 
"postconsuiif^r  recovered  materials" 
includes  pabfer,  paperboard,  and  fibrous 
wastes  thatjliave  passed  Uuough  dieir 
end  usage  a^a  consumer  item  or  diat 
enter  and  an  collected  fit)ra  tnunicipal 
soHd  wastes  ^Recovered  materiails"  is  a 
broader  tenti  including  postconsumer 
recovered  ni^terials  as  well  as  such 
widely-used  Waste  as  manufacturing 
wastes,  foreUt  residue,  and  other  wastes. 
Because  the!  Intent  of  Uiis  guideline  is  to 
reduce  die  muiUdpal  solid  waste 
stream,  the  fi^cus  of  this  guideline  is 
postconsufl^  recovered  materials. 

The  affiriMtive  procurement  program 
must  contai^lfour  elements:  (1)  A 
recovered  materials  preference  program: 
(2)  a  promotion  program;  (3)  procedures 
for  estimation,  certification,  and 
verification:|ind  (4)  procedures  for 
annual  review  and  monitoring  of  die 
program's  e^sctiveness.  The  following 
sections  explain  EPA's 
recommendations  for  each  element  of 
the  affirmative  procurement  program. 

1.  Recovered  Materials  Preference 
Program      | ; 

The  first  of  the  four  requirements  of 
the  affirmat^e  procurement  program  is 
a  recovered  diaterials  preference 
program  to  mximize  the  use  of 
recovered  materials.  The  procuring 
agency  maynnplement  the  preference 
iMt)gram  by  nnploying  a  case-by-case 
approach,  by  adopting  minimum  content 
standards,  of'i  by  choosing  an  approach 
diat  is  subst^itially  equivalent  to  the 
preceding  m*roaches.  In  die  final  paper 
guideline.  EI ',  ^  reoHnmended  use  of  any 


of  these  approaches.  Because  of 
comments  submitted  in  response  to  the 
original  proposed  paper  guideline,  EPA 
concluded  that  minimimn  content 
standards  would  comply  with  the 
statutory  requirements  but  tiiat  the  odier 
approaches  might  not  necessarily,  52  PR 
37299  (October  6, 1987).  Accordingly, 
EPA  proposed  to  amend  the  final  paper 
guideline  to  recommend  minimiiin 
content  standards  as  guidance  to 
procuring  agencies,  52  PR  37335-41 
(October  6. 1987). 

As  discussed  in  the  final  paper 
guideline,  52  PR  37296-37299  (October  6. 
1987),  Section  6002(i)  also  requires  diat 
any  affirmative  procurement  program  be 
consistent  with  applicable  provisions  of 
Federal  procurement  law.  From  time  to 
time,  Congress  has  established 
preferential  procurement  programs  in 
order  to  attain  socioeconomic  goals. 
Among  diose  are  die  Small  Business. 
Labor  Surplus  Area,  and  Minority 
Business  procurement  programs.  EPA 
considered  applying  eidier  or  both  of  the 
mechanisms  used  in  those  programs — 
price  preferences  and  set-asides — to  this 
guideline.  A  price  preference  allows  the 
procuring  agency  to  pay  a  higher  price,  if 
necessary,  for  a  specified  product  from 
preferred  vendors.  A  set-aside  requires 
the  procuring  agency  to  award  a  certain 
percentage  of  its  contracts  to  preferred 
vendors  of  a  product  regardless  of  price. 
Price  preferences  and  set-asides  are 
currendy  being  used  in  some  state 
PiPgrams  for  the  procurement  of  paper 
and  paper  products  containing 
recovered  materials.  As  of  January  1988, 
five  states  and  two  cities  use  price 
preference  programs  in  whidi  products 
containing  recovered  materials  may  cost 
ftom  5  to  10  percent  more  than  virgin 
materials.  Two  states  have  set-aside 
programs,  one  for  paper  and  paper 
products,  the  other  for  all  types  of 
products.  These  states  report  diat  they 
successfully  procure  products  containing 
recovered  materials. 

EPA  has  considered  recommending 
these  programs  at  the  Federal  level. 
However,  in  the  case  of  existing  Federal 
preferential  procurement  programs  that 
allow  a  price  preference  or  set-aside,  die 
Agency  found  that  each  had  been 
established  under  explicit  statutory 
audiority  or  a  specific  Executive  Order. 
Neither  the  statutory  language  nor  the 
legislative  history  of  Section  6002  seems 
to  contemplate  the  adoption  of  either 
price  preferences  or  set-asides,  and 
doing  so  would  conflict  with  existing 
Federal  procurement  regulations. 

a.  Cose-by-caae  approach.  As 
explained  in  die  preamble  to  die  final 
paper  guideline.  EPA  concluded  that  it 
would  be  rare  that  equivalent  bids : 


would  be  submitted  for  virgin  paper  and 
paper  products  and  for  paper  and  paper 
products  containing  recovered 
materials.  Thus,  a  procuring  agency 
could  not  award  the  procurement  to  the 
vendor  offering  the  product  with  the 
highest  recovered  materials  content 
unless  it  was  the  low  bid,  52  FR  37299 
(October  6. 1967).  EPA  concluded 
therefore  that  «vide  use  of  the  case-by- 
base  approach  or  a  substantially 
equivalent  alternative  might  not  result  in 
much  procurement  of  paper  and  paper 
products  containing  recovered 
materials. 

After  careful  consideration  of  the 
legal  limitations  of  the  case-by-case 
approach  (or  a  substantially  equivalent 
alternative)  as  well  as  the  likely  impact 
of  such  an  approach  on  procurement 
practices,  EPA  has  determined  diat 
procuring  agencies  which  elect  to  use 
the  recommended  minimum  content 
standards  will  be  in  compUance  with  the 
statutory  requirement  for  a  recovered 
materials  preference  program  assuring 
procurement  of  items  composed  of 
recovered  materials  to  the  maximum 
extent  practicable.  Consequendy,  EPA  is 
withdrawing  its  recommendation  of  the 
case-by-case  approach  or  a 
substantially  equivalent  alternative  for 
procurement  of  paper  and  paper 
products.  Instead,  EPA  recommends  that 
procuring  agencies  adopt  minimum 
content  standards. 

b.  Minimum  content  standards.  EPA 
proposed  minimum  content  standards 
for  21  categories  of  selected  paper  and 
paper  products,  52  FR  37341  (October  6. 
1987).  EPA  today  is  adopting  tiiose 
standards  as  its  recominendations  with 
the  changes  indicated  below,  as  well  as 
adding  one  new  category,  cotton  fiber 
papers. 

For  most  grades  of  paper  and  paper 
products.  EPA  is  recommending 
minimum  postconsumer  recovered 
materials  content  standards.  In  the  case 
of  printing/writing  grades.  EPA  is 
recommending  minimum  "waste  paper" 
'  content  standards.  As  explained  above, 
in  the  case  of  cotton  fiber  papers,  Q>A  is 
reccHiimending  a  minimum  "recovered 
materials"  standard.  EPA  also  has 
added  definitions  of  "waste  paper"  and 
"cotton  fiber". 

(1)  Legal  considerations.  RCRA 
Section  e002(i)(l)  requires  diat 
affirmative  procurement  programs  be 
"consistent  with  applicable  Federal 
procurement  law."  EPA  was  concerned 
that  minimum  content  standards  might 
violate  the  Competition  in  Contracting 
Act  of  1984  (aCA],(10  use  Chapter  137) 
and  the  Federal  Acquisition  Regulation 
(FAR)  (48  CFR  Ch.  1).  Bodi  provide  diat 
specifications  restricting  what  can  be 
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offered  by  btddera  are  legally 
permissible  only  to  the  extent  that  they 
reflect  the  Government's  minimum 
needs  or  are  authorixed  by  law.  (QCA 
2711(a)(1).  48  CFR  ia002(a)(3Hii)]  EPA 
has  conchided  that  RCRA  Section  0002 
provides  the  necessary  authorization. 
See  52  PR  38844  (October  19, 1987). 
Section  e002(iM3)(B)  expressly  permits 
agencies  to  establish  specifications 
which  restrict  bids  to  those  which  meet 
a  minimum  content  standard.  Therefore, 
minimum  content  standards  are  not  in 
violation  of  general  Federal  procurement 
law. 

CICA  requires  agencies  to  use  full  and 
open  competitive  procedures  when 
procuring  property  and  services.  The 
term  "ftiU  and  open  competition"  means 
that  alljesponsible  sources  must  be 
pennitted  to  submit  a  bid.  In  the  case  of 
a  procurement  against  a  restrictive 
specification,  such  as  a  minimum 
content  standard,  "full  and  open 
competition"  means  that  all  responsible 
sources  who  can  meet  the  specification 
can  bid.  The  preference  program 
recommendation  in  the  revised  final 
guideline  is  consistent  with  this 
requirement,  since  any  vendor  of  paper 
and  paper  products  can  submit  a  bid  as 
long  as  the  product  offered  contains  the 
minimum  recovered  content, 

(2)  Methods  for  establishing  minimum 
content  standards.  RCRA  provides  four 
criteria  for  establishing  a  minimiim 
content  standard.  Section  6Q02(iK3)(B) 
provides  that  the  minimum  content 
required  by  a  specification  must  be  the 
maximum  available  without 
jeopardizing  the  intended  end  use  of  the 
item  or  violating  the  limitations  of 
Section  6002(c){l)(A)-(C).  Thus,  the  four 
criteria  are  (1)  the  Intended  end  use  of 
the  item.  (2)  availability,  (3)  technical 
performance,  and  (4)  price. 

Under  the  minimum  content  standards 
approach,  procuring  agencies  establish 
specific  recovered  materials  percentages 
in  their  specifications.  Today  EPA  is 
recommendfiig  spedfic  standards  for 
procuring  agencies  to  use.  Procuring 
agencies  may  adopt  other  standards  as 
long  as  the  statutory  requirements  are 
met. 

(3)  Basis  ofreanmntncledminiihom 
content  atdndards.  Begftutdng  fai  1971,  die 
U.S.  General  Services  Administration 
(GSA)  estaMkriied  minkmoi  contnxi 
standaids  for  several  types  of  paper  and 
paper  products.  The  GSA  spedfications' 
estaUiBhed  ndnimont-Ievds  fbr 
"redaimed  niateriai''  content  and  taf 
"poatcoftsaaMi  waste^  eonfent  %»lrfdi 
was  a  snb-iet  of  "redahned  material." 
In  othetivordi.  a  twivtieted'appMedi 
tvas  used.  The  ''tcclafitiedaiiiiteriar  and 
'i)estGoafttaer  waste"  categories 
correspond  to  the  (ernis  'Recovered'  ^  -. 


materials"  and  "postconsomer 
recovered  ^terials."  respectively,  as 
used  in  this  guideline. 

EPA  received  comments  on  its  earlier 
proposed  paper  guideline  that  very  few 
manufacturers  of  printing/writing 
papov  would  be  wilHng  or  able  to  meet 
a  minimum  content  standard  for 
postconsumer  recovered  materials,  52 
FR  37297  (October  8, 1987).  Thus  an 
alternative  was  sought  for  this  category. 

The  source  of  recovered  materials  that 
are  commonly  used  in  printing/writing 
papers  differs  bma  the  source  of 
recovered  materials  used  in  other 
grades.  Pulp  substitute  is  a 
manufacturing  waste,  virtually  all  of 
which  is  derived  from  businesses  that 
convert  paper  stock  into  finished 
products  such  as  books  or  envelopes. 
Pulp  substitute,  as  the  name  suggests, 
can  be  used  instead  of  virgin  pulp.  The 
quantity  of  postconsimier  recovered 
materials  in  pulp  substitute  is 
essentially  zero.  "High  grade  deinking" 
is  printing  scrap,  which  can  include 
items  sudi  as  misprinted  forms  that 
never  reach  the  ultimate  user.  The  high 
grade  drinking  categcny  also  includes  a 
significant  amount  of  postconsumer 
recovered  materials,  such  as  officer 
waste  paper.  However,  the  paper  mill 
does  not  always  know  whether  the 
material  is  preconsumer  or 
postconsumer  because  both  types  of 
material  may  be  contained  in  the  same 
bales.  Tissue  products  use  most  of  the 
postconsumer  recovered  materials     * 
consumed  in  the  high  grade  deinking 
category  while  printing/writing  paper 
producera  use  much  less;  many 
mannfacturere  of  printing/writing 
papers  avoid  postconsumer  recovered 
materials  altogether.  In  other  words, 
manufacturers  of  printing/writing 
papers  tend  to  use  preconsumer  waste 
paper  (manufacturing  by-products  such 
as  pulp  substitutes),  whereas 
manufacturers  of  tissue  papers  do  use 
postconsumer  waste.  Tissue  producto  do 
not  have  to  iheet  the  demands  diat 
printing  and  writing  papers  do.  The 
contrast  between  Ao  strength  and  color 
requiremente  for  institutional  paper 
towels  and  offset  paper  itmning  duou^ 
a  hi^i^apeed  press  fflustrates  tide 
difference. 

¥PA  contacted  virtually  every  mfll 
known  to  mek»  prtadng/writing  papers 
using  recovered  materMs.  Atatost 
aniversaUy  they  stated  that  Aey 
prefefied  not  to  deal  with  postconsumer 
recoveradmateridemder  a«dniDHnn 
centeatetandaid.  fiooleof  the  nasoas 
citedwetes''     ;-■;' 

*  PoerBQinuBer  leiBovfereQ '  DiatenMt ' 
are  adf  as  predictable  In  fiber 
compotttMt  or  ooHtenit  as  otitor  types,  so 


it  is  difficult  to  assUi^  that  specifications 
can  be  met 

•  A  mill  essentially  heeds  deinking 
capability  to  use  postconsumer 
recovered  materials  (whereas  pulp 
stibstitutes  are  not  normafly  cleaned  In 
deinking  systems). 

•  Contaminants  cannot  be  controlled 
as  well,  and  "off  spec"  producto  are 
much  more  likely  to  be  produced  using 
postconsumer  recovered  materials. 

•  Only  a  few  mills  handle 
postconsumer  recovered  materials 
successfully  enough  to  overcome  these 
problems  consistentiy. 

For  these  reasons,  EPA  found  that  it  is 
not  advisable  to  recommend  minimum 
postconsumer  recovered  snaterials 
content  standards  for  printing/writing 
grades.  EPA  is,  therefore,  recommending 
a  category  of  recovered  materials  called 
"waste  papa"  for  the  printing  and 
writing  paper  grades  only. 

EPA  has  concluded  that  Lncreasiug  the 
use  of  waste  paper  in  the  manufacturing 
of  printing  and  writing  papers  will  in 
fact  allow  maximum  use  of 
postconsiuner  recovered  materials  in 
those  producto  while  it  increases  the  use 
of  postconsumer  recovered  materials  in 
others,  thereby  satisfying  the  intent  of 
RCRA.  As  more  preconsumer  waste 
paper  is  used  for  printing  and  writing 
papers,  there  will  be  leas  available  as  a 
raw  material  for  other  prodacts.  As  a 
result,  manufacturers  will  have  to  use 
mora  postconsumer  recovered  materials 
as  a  raw  matoial.  Tlierefore,  for  printing 
and  writing  papers,  EPA  is 
reamuttending  a  miirimum  waste  paper 
content 

A  document  entitled  Background 
Documentation  for  Minimum  Content 
Standards  has  been  placed  in  the  docket 
and  explains  the  basis  for  EPA's 
recommended  minimum  content 
standards.  It  identifies  mills  producing 
newsprint  m  printing/ writing  papera 
with  postconsumer  or  waste  paper 
recovered  content  respectively,  at  the 
time  of  die  preparethm  of  die  document 
The  percentages  of  bodi  types  of 
reooveted  aieterials  content  in  product 
also  have  been  identified. 

Several  commenters  recommended 
diatEPA  adopt  the  original  GSA 
standards  as  minimum  content 
standanb.CPA  naed  tfaeee  standards  as 
a  reasonaMe  starting  place  fiiir 
establidifaig'reeonuiiended  niiniinum 
content  standards.  Howeverr  because  of 
the  socceeefid  expeiienoelqr  several 
State*  Iti  procnridg  printing  mad  writing 
paper  widi  reeoveted  materials,  ^A 
piiippeeu  a  irJalmum  of  90  peitent 
waste  paper  content 

Commenteis  from  the  paper  fauhntiy 
objected  to  the  proposed  ndnfannm  ... 
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content  ataniUnls  for  printii^  and 
writing  pape^jan  the  basis  that  they  are 
too  hi^  to  bf  ^practical  and  that 
procuring  ag^ftcies  Mrill  be  uaaUe  to 
obtain  adeqii^te  competition  for  aQ 
grades  at  a  niiumum  content  of  50 
percent  wattjal  paper.  Procuring  agencies 
supported  th^iminimum  content 
standard  proposed,  but  some  stated  that 
they  have  diq^culty  in  purchase  of 
printing/writ^  papers  in  some 
instances.  NMe  of  the  conunenters 
objecting  to  me  proposed  minimum 
content  staBurds  provided  data 
supporting  tlij^r  position,  nor  did  any 
other  commetiter  provide  data  from 
which  EPA  coMd  conchide  that  the 
objections  were  correct.  There  mi^  be 
short-term  availability  problems  for 
particular  tyi^s  or  grades  of  paper  and 
paper  produdtb.  but  EPA  was  unable  to 
determine  whether  and  at  what  levels 
unavailability;  problems  would  occur. 
Therefore,  alikough  EPA  considered 
these  comme^s,  the  Agency  concluded 
that  there  waa  no  basis  on  which  to 
reduce  the  rebommended  minimum 
content.  The  revised  final  guideline 
issued  today  recommends  the  50  percent 
minimum  coQlent  standard. 

EPA  notes  Ithat  procuring  agencies  are 
not  required  \9  buy  paper  and  paper 
prodiicts  if  thjQ  procuring  agency 
determines  that  the  product  is  not 
reasonably  available,  there  is 
unsatisfactory  competition,  or  the 
product  is  on|^  available  at  an 
unreasonably  brice.  These  issues  are 
discussed  further  in  Section  V  of  the 
preamble.       * 

In  two  catcUories,  EPA  proposed  no 
minimum  contient  standards  because  it 
believed  diati  there  was  not  sufficient 
productfon  of  these  papers  with 
recovered  material  content  to  assure  a 
satisfactory  Ipvel  of  competition;  they 
are  high-spcad  copier  paper  and  form 
bond,  includijig  computer  paper  and 
carbonless.  0A  has  determined,  in  the 
minimum  codlient  standards  adopted 


here  today,  not  to  recommend  standards 
for  these  categories  for  the  reasons 
previously  indicated.  Nonefiieless.  these 
categories  of  paper  are  subject  to  the 
requirements  of  Section  6002.  Procuring 
agencies  must  [ffomote  their  preferemce 
program  for  these  items.  As  ttiese  items 
become  available  at  a  reasonable  price 
with  satisfactory  competition,  procuring 
agencies  should  establish  minimum 
content  standards  for  Uiem.  In  addition, 
as  the  economic  situation  changps.  EPA 
will  consider  revising  this  guideline  to 
recommend  minimnm  content  standards 
for  these  items. 

Manufacturers  of  corrugated  boxes 
objected  to  the  proposed  minimum 
content  standaid  of  40  percent  as  being 
too  high.  They  provided  an  .explanation 
and  rationale  for  their  position,  but  did 
not  provide  an  alternative  minimum 
content  standard.- After  a  closer 
examination  of  the  industry  structure 
and  practices  and  historical  data.  EPA 
omcurs  and  has  retfaned  this  category 
to  35  percent  postconsumer  recovered 
materials.  A  more  detailed  basis  for  this 
change  can  be  found  in  the  docket  for 
this  rulemaking.  However,  EPA  notes 
that  the  35  percent  minimum  content 
-  standard  will  stiO  require  that 
corrugated  boxes  contain  both  recycled 
corrugating  medium  and  linerboard  with 
postconsumer  recovered  materials  to 
assure  that  the  minimum  content 
standard  is  met.  Alternately,  this 
standard  could  be  met  with  only  100 
percent  recycled  linerboard  as  well.  A 
fuller  explanation  and  analysis  has  been 
placed  in  the  docket  for  this  rulemaking. 

At  the  same  thne.  EPA  reviewed  the 
proposed  miniauim  content  standard  for 
solid  flber  boxes  and  determined  that  it 
should  be  raised  from  5  peromt  to  35 
percent.  The  basis  for  this  change  is  that 
the  medium  or  filler  between  the  two 
liners  is  made  of  chipboard,  which  is  a 
recycled  paperboard,  and  thus  consists 
of  postconsumer  recovered  materials. 
EPA  notes  that  this  product  has  largely 


disappeared  from  coiameicial  use,  but  is 
still  produced  in  small  quantities. 

A  commoiter  noted  that  there  should 
be  a  minimum  content  standard  for 
cotton  fiber  content  papers  because  this 
grade  contains  recovered  materials  as 
defined  by  RCRA  Section  6002.  EPA 
concurs  and  has  added  both  a  definition 
and  a  minimum  content  standard  of  25 
percent  recovered  materials.*  This 
product  category,  also  commonly  kitown 
as  "rag  paper,"  muat  contain  cotton 
fibers  to  qualify  by  definition  as  that 
producL  This  type  of  recovered  material 
does  not  fall  under  the  postoonsumer  or 
waste  paper  definitions.  Radier,  it  fells 
under  die  recovered  materiab  definition 
under  Section  e002ni)(2HD): 

nannractaring,  femt  residues,  and  other 
wastes  such  as   .  .  .(D)  wastes  generated  by 
the  conversion  of  goods  made  from  fibrous 
material  (e^  rope  waste  firom  cordage 
manufacture,  textile  mill  wastes,  and 
cuttings). 

It  has  been  suggested  to  EPA  that  a 

minimum  waste  paper  content  standard 
should  be  established  for  cotton  fiber 
content  papers.  EPA  notes  that  such  a 
standard  inight  be  confosing  because  the 
commercial  definition  of  cotton  fiber 
content  paper  refers  to  its  cotton 
cellulosic  content  only.  In  addition,  to 
the  best  of  EPA's  knowledge,  \ne  of 
waste  paper  in  tite  production  of  cotton 
fiber  content  paper  seems  to  be 
incidental  at  best.  For  these  reasons, 
EPA  did  not  adopt  a  waste  paper 
content  standard  for  cotton  fiber  paper. 

EPA's  recormnended  minimum 
content  standards  are  ^own  in  Table  1. 
Note  that  EPA  has  added  a  column  to 
Table  1  to  address  recovered  materials 
content  in  cotton  fiber  content  papers. 


Th6  comnwiitcf  suggested  s  mnrniuin  content 
standard  of  25  pcrcsnt  recovered  onterials  for  EPA 
to  recoiaiBewL  After  reMarcbing  indaetiy  practices. 
EPA  concluded  that  a  25  percent  itandard  U 
reasonable.  Data  documenting  this  conclusion  has 
been  placed  in  the  docket  for  this  ruJemaking. 
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Fable  1  .—EPA  Recommended  Minimiim  Content  Standards  of  Selected  Papers  and  Paper  Products 
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-  Table  1.— EPA  Recommended  Minimum  Content  Standards  of  Selected  Papers  and  Paper  Products— Continued 
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Ftnaily.  EPA  has  concluded  that  while 
in  theory,  higher  minimum  content 
standards  ccHild  be  established,  in 
actuality,  sudi  higher  standards  could 
result  in  no  procurement  due  to  lack  of 
satisfactory  competition,  unreasonable 
prices,  or  unreasonable  availability. 
Therefore,  the  recommended  ninimum 
content  standards  were  set  at  levels  at 
which  EPA  felt  there  was  a  reason^e 
assurance  of  adequate  procurraMnt'  ■  >  r. 

{i}  AnhiraJ  papers.  Organizations  '  , 
involved  in  book  and  document 
preservation  expressed  concern  about 
EPA's  proposed  minimum  content 
standards.  Although  they  were  generally 
in  favor  of  using  recycled  paper 
products,  they  felt  its  use  for  books, 
government  publications,  and 
documents  scheduled  for  permanent 
retention  should  not  be  allowed.  Some 
cited  an  ANSI  standard  issued  in  1984 
that  deals  with  an  alkaline  paper  to 
slow  deterioration  of  paper.  Several 
enclosed  a  rationale  on  the  subject  and 
the  ANSI  239.48-1984  standard.  EPA 
was  asked  to  set  up  a  category  to 
promote  the  use  of  alkaline  paper  for  all 
books,  publications,  and  documents  of 
enduring  interest,  or  at  the  least  to  set 
up  a  separate  category,  and  to  reduce  or 
delete  minimum  percentages  of  waste 
paper  for  all  the  printing/writing  papers 
except  envelopes. 

After  researching  this  issue,  EPA  has 
determined  that  both  virgin  papers  and 
recycled  papers  can  be  acidic  or 
alkaline,  depending  on  the 
manufacturing  process  used.  While  it  is 
true  that  the  deinking  and  bleaching 
processes  used  to  make  paper 


containing  recovered  materials  are 
acidic,  En^  has  determined  that  there 
are  manofecturers  of  recycled  paper  that 
produce  ardiival  papers.  Evidence  has 
been  Submitted  to  Q>A  and  added  to  the 
docket  for  this  rulemaking  that  there  are 
at  least  sevto  companies  mraiufacturing 
add-free  9«des  of  paper.  Of  thme 
seven  cmnpaBfes,  two  are 
manufacturers  of  paper  containing 
'.tTOcovered  materials. 
;     EPA  notes  that  those  ooncemed  over 
the  pernmnence  of  paper  shotild  refer  to 
§  25ai3  of  the  guideline,  "Exclusion  of 
products  containing  recovered  materials 
that  do  not  meet  reasonable 
performance  standards."  If  a  procuring 
agency  determinesthat  papers 
containing  postconsuraer  recovered 
materials  do  not  meet  reasonable 
performance  standards  for  archival 
papers,  then  the  agency  can  add  an 
exclusion  of  these  papers  to  its 
specifications;  the  agency  must 
document  the  basis  for  this  exclusion, 
however.  Further,  EPA  encourages  the 
development  of  technical  performance 
specifications  by  the  user  agencies,  e.g., 
GPO,  GSA.  JCP,  that  require 
permanence  as  long  as  they  do  not 
specifically  exclude  the  use  of  recycled 
paper. 

2.  Promotion  Program 

The  second  requirement  of  the 
affirmative  procurement  program  is  an 
effort  by  procuring  agencies  to  promote 
procurement  of  paper  and  paper 
products  containing  recovered 
materials.  EPA  recommends  several 
methods  for  procuring  agencies  to 
consider  for  disseminating  information 


about  their  preference  program,  such  as 
placing  notations  in  solicitations  for  bids 
and  cOnductihg  discussions  about  the 
program  at  bidders'  conferences  and 
meetings.  EPA  also  recommends  that 
agencies  such  as  GSA  that  procure 
paper  and  paper  products  m  use  by  ' 
other  agendes  eonsideir  iwting  in  their 
catalogs  ihOse  papers  or  paper  products  ' 
diat coqtain recovered 'fliatsrials;    -. 

A commenter  on  the pi^|iosed  '  -'.,1.!^ 
lubricating  oils  proctiremeift  guidelifie  '  ^' 
recotnmended  iise  of  journals  to  promote 
the  preference  program.  EPA  is 
recommending  in  the  filial  lubricating 
oils  guideline  that  agencies  issue  press 
releases  to  recycling  industry  journals. 
This  recommendation  is  also  relevant  to 
promotion  of  the  paper  and  paper 
products  preference  program  and  is 
being  added  to  fi  2S0.22  today. 

3.  Estimation,  Certification,  and 
Verification 

The  third  requirement  of  the 
affirmative  procurement  program  set 
forth  in  Section  6002(i)  concerns 
estimates,  certification,  and  verification 
of  recovered  material  content  in 
procurements.  Estimates  and 
certifications  of  content  in  an  item  are 
most  easily  expressed  as  a  percentage 
of  total  content  and  can  range  from  0 
percent  to  100  percent,  depending  on  the 
type  of  product  or  the  feedstocks  used  in 
manufacturing  the  item.  Many  issues 
have  been  raised  about  these 
requirements,  such  as  when  the  . 
information  should  be  provided,  who  is 
to  provide  it  how  it  is  to  be  obtained, 
and  how  it  is  to  be  verified.  To  clarify 
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this  subject,  i(  M  meeawy  to  tevitw  the 
requireaeiiU  |4f  the  stalole. 

RCRASeclioB 

6002(cM3XB)  4^  SeettoB  ttUBJIiXZXC) 
require  ihai  M«  Oe  afiedhp*  date  of  a 
guideline.  coBMactiBg  officefBnwt 
require  vendo  1^  who  Mppiy  Federal 
precivfaig  age  iciet  with  ivoducta 
covered  by  th|i|guideliiie  to  provide  an 
estimate  of  tha  total  percentage  of  the 
recovered  maKrials  utilidged  in  the 
perfonnanoe  «t  the  confracL 

EPA  believ^^  that  diis  requiremeBt  ia 
for  the  pnpoM  (tf  gathetiag  statiatical 
information  on  price,  quantity, 
availability,  and  perfonnance  of 
products  made  from  recoveied 
materials.  EPA  farther  believes  that  this 
requirement  araplies  regardless  of 
whether  the  pmcurement  solicitatioo 
specifies  that  kecovered  materials  can  or 
must  be  used^fCstimates  may  difEer  from 
the  minimum  ^feoovered  materials 
content  spedned  in  certifications.  The 
estimates  will  bro^de  up-to-date 
information  fot  the  annual  review  which 
is  required  of  procuring  agencies. 

EPA  has  deoded  to  secommend  a 
limit  for  retai*^  these  estimates,  JUf. ', 
other  procurebent  guidelines.  EPA  has 
recommended  piat  the  estimate*^^  be. . 
retained  for  rai  ee  yeacs.  Therefore,  in 
the  revised  fin  tl  guideline  today,  EPA  is 
recommendiofi  that  procuring  agencies 
retain  these  da|a  for  three  years  by  type 
of  4)roduct,  quantity  purchased,  and 
price  paid.     > ' 

b.  Certification.  The  use  of 
certifications  it  common  in  government 
procurement  A  certification  is  written 
assurance  thatjgoods  or  services 
delivered  wfll|famil  die  contractual 
requirements.  iFtaflure  to  meet  conditibns 
which  have  b^n  certified  can  result  in 
penalties  1o  a  ^Vendor.  RCRA  Section 
6002(c)(3)(A)  t9quires  that  after  the 
effective  dateldf  this  guideline,  vendors 
must  "certify  i|at  the  percents^  of 
postconsumer  recoverad  materials  to  be 
used  in  the  petformance  of  the  contract 
will  be  at  leasltthe  amount  required  by 
applicable  sp^tifications  or  odier 
contractual  neii|uirement8."  fai  odier 
words,  vendors  must  certify  that  a 
minimum  percetitage  (^recovered 
material  will  be  contained  in  products  to 
be  supplied.  RCRA  Section  e(mZ(i)(2HC) 
requires  "certjltcation  of  minimum  post- 
consumer  rec(^yered  material  content 
actually  utiliz^.  .  .". 

Together,  thi^  sections  could  be 
interpreted  to  Imean  that  multiple 
certifications  will  be  required:  one  when 
bids  are  offered,  and  another  widteaoh 
shipment.  EPAtisoraicemed  that  diia 
interpretation  ^ouU  create  unnecessary , 
burdens  for  vq$dors  and  procuring 
agencies,  and  jt^nworic  against  the     . 
intent  of  Secti  jb  6002.  States  which. 


recovered  material  content  have  found 
one  oviiiicatiao  ayffident  Aa  an 
exanple.  New  York  State  reqairea 
certificatioB  of  the  oontaat  fr««s  vendors 
within  sU  days  «rf  a  bid  opeaii^ 
Vendon  coawiooly  diacnaa  prodoct 
specifications  and  availability  with 
manufoctBiers  prior  to  sulmitting  a  bid. 
so  infofaatioB  far  oertifiiication  can  be 
obtained  ^tbat  Mme.  A  veodor  can 
easily  certify  to  a  minimiim  (rfO  percent 
if  it  does  not  wish  poat-ooasuner 
recovered  material  (and  in  the  case  of 
printing/writing  paper,  waste  paper) 
content  to  be  a  factor  in  its  bids.  The 
certification  than  beoomes  part  of  the 
contract  awarded  to  the  sucoeasfol 
vendor.  EPA  has  ocmcluded  that  one 
certification  will  fi^^  both  statutory 
requirements  and.  by  using  it  in  all 
instances,  procuring  agencies  can  adapt 
their  purchasing  programs  most  easily. 

In  the  final  guideline.  52  FR  37300 
tOMober  61, 1987),  EPA  reconiBMnded 
that  procuring  agencies  require 
certifications  as  a  condition  of  a 
responsive  bid  %i^ien  bids  are  oSered. 
.  Also,  as  previously  indicated,  die 
successful  vendor  raaat  estimate  the    - 
actual  recovered  mataials  content  in  - 
products  that  are  stqipiied.  The  esthnate 
may  or  may  not  be  dt&rent  than  die 
minunum  percentage  that  is  certified. 

EPA  understands  that  for  both 
estimation  and  certificatian,  the  vendor 
will  not  have  direct  knowledge  of 
recovered  materials  content  Only  the 
mill  that  produces  the  paper  will  have 
that  information.  However,  there  is  no 
direct  authority  in  RCRA  Section  6002 
for  the  Federal  government  to  require 
this  information  from  anyone  but  the 
vendor.  Therefore,  the  vendor  must 
make  its  own  arrangeoients  for 
obtaining  this  information  fit)m  the  mill 
operator.  The  legislative  history 
suggests  the  approadi  intended,  as 
shown  by  the  following  excerpt  from  the 
Conference  Committee  Report  on  the . 
Hazardous  and  Solid  Waste 
Amendments  of  1964: 

In  obtaining  certification  of  the  percentage 
of  poslcoDMuiier  oiatedala  «n(i  the 
percentage  of  manufacturing  forest  residues 
and  other  wastes,  it  is  the  intent  of  Section 
6002  as  amended  by  diis  Act  that  vendors 
supply  die  procoring  agency  with  a  stateraent 
from  the  mill  indicating  the  percentages  used 
by  the  mill  in  ptodudag  the  paper  and  tlieir 
sources  of  raw  material.  {H.R.-  Rep.  No.  98^ 
1133, 9eth  Con-  2nd  Sess.  121.(1964) 
(emphasis  added]. 

c.  Verification,  {^curing  agencies 
also  are  required  to  establish 
"reasonable  verificatian  procedures  for 
estimates  and  certifications."  (RCRA 
Section  6002(t)(2)(C)]  If  these     . 
verification  procedures  include  access 


to  mill  eparatan' reosrds.  tfwB  the 
procuring  apsncy— at  use  some 
audKirity  odMT  than  ROKA  to  inspect 
these  neeords  or  most  reqoire  vendors  to 
have  an  agreenent  with  the  mill 
operator  to  sappy  aacb  ialomation  or 
access  to  the  procuring  agency. 

In  general,  papsr  manufacturers 
maintain  reoocda  of  the  feedstocks  used 
in  each  "na"  or  "lot"  of  piqier  fot  their 
own  internal  quality  and  specification 
controla.  The  optiaiua)  mix  of  recovered   . 
and  virgin  fiber  often  remains  the  same 
for  each  grade  of  paper,  though 
variations  nay  occur  in  hnfividual  runs. 

In  most  oases  manofactnrers  «viH  be 
able  to  provide  a  certification  to  vendors 
as  to  die  qiedfic  fiber  content  of  the 
product  ridpped  to  a  costomer.  It  is  not 
intended  that  the  guideline  require  any 
adcKtional  records  to  be  kept  by  the 
mills;  therecords  notnally  kept  should'; 
be  comirfete  enoo^  to  estimate  or 
certify  toxeoovered  mateiial*  content 
accurately.  However,  to  simplify  the   •' 
verification  procedure  and 
accqmmodajte  variations  dicta^pd  by 
quality  control  and  Mpply.  die  average 
amount  c^  revered  materials  used  in 
each  specific  product  over  A  one-montfi ' 
periodmay  beiisedi  if  necessa^r,  to 
meet  the  lequirehient  for  verificatidh  of 
estimates,  ^ce  mills  commonly  keep 
accounting  and  record  summaries  on  a 
monthly  luisis,  EPA  recommends  that 
the  one-mondi  figures  be  used  for 
estimates  of  fiber  percentages.  Should  it 
be  necessary  to  verify  the  exact  content 
of  a  specific  lot  or  run  of  paper,  the  mill 
records  for  that  lot  or  run  can  then  be 
consulted. 

However,  if  die  vendor  knows  diat  the 
recovered  materials  content  of  paper  or 
paper  products  supplied  to  procuring 
agencies  difiiers  fitun  the  montMy 
average,  then  the  average  cannot  be  ' 
used.  For  nLaaqile.  if  the  monthly        ■- 
average  is  30  percent  postconsumer 
recovered  materials  content  but  the 
paper  or  paper  product  supplied 
contains  no  postconsumer  recovered     - 
materials  or  conversely  contains  60 
percent  recovered  content,  then  the 
vendor  cannot  use  the  monthly  average. 
Use  of  the  average  in  such  instances  will  . 
be  viewed  aa  an  attempt  to  circumvent 
the  requirements  of  RCRA  in  supplying 
paper  or  paper  products  to  the  procuring 
agency. 

Monthly  averages  cannot  be  used  for 
certification.  Every  shipment  niay  not 
contain  recovered  materials  content 
equal  to  or  ^eater  than  the  average. 
However,  the  minimum  percentage  of  . 
recovered  materials  used  in  recycled 
paper  products  by  the  mill  can  be 
determined  from  monthly  records  fo»       «  ' 
certification  purposes.  -•^'! 
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Ih  the  preamble  to  the  final  guidelliM. 
EPA  indicated  that  it  had  received 
coniraent9  indicating  that  in  the  case  of 
the  printing  and  writing  grades,  mills 
sometimes  cannot  distinguish 
postconsumer  recovered  materials  from 
other  recovered  materials. 
Consequently,  it  would  be  diJFGcult  to 
comply  with  the  estimation  and 
certification  requirement  to  identify 
postconsumer  recovered  material 
content.  In  most  cases,  however,  mills 
have  detailed  knowledge  of  their  raw 
materials.  While  postconsumer  - 
recovered  materials  coBtest  of  every 
bale  of  waste  paper  may  not  be  known 
to  a  certainty,  raUls  can  make 
reasonable  estimates  based  on  their 
extensive  knowledge  of  their  raw 
materials.  In  the  revised  guideline 
issued  today.  EPA  has  adopted  "waste 
paper"  content  standards  to  resolve  any 
inherent  fiber  identification  problems 
with  the  printing  and  writing  grades  of 
paper. 

4.  Annual  Review  and  Monitoring 

The  fourth  requirement  of  the 
affirmative  procurement  program  is  an 
annual  review  and  monitoring  of  the 
effectiveness  of  the  program.  EPA 
explained  these  requirements  in  fiill  in 
the  final  paper  guideline,  52  FR  37301 
(October  6, 1967).  The  review  should 
include  an  estimate  of  the  quantity  of 
paper  and  paper  products  contaimng 
-recovered  materials  purchased  dtiripg 
the  year. 

EPA  believes  that  procuring  agencies 
should  review  the  range  of  estimates ' 
and  certifications  of  recovered  materials 
content  provided  by  vendors  during  the 
year.  Significant  and  repeated  variations 
between  the  minimum  content 
standards,  certifications,  and  estimates 
would  si^ial  that  changes  in  specific 
minimum  content  Standards  may  be 
warranted.  EPA  further  believes  that 
information  provided  by  the  estimation 
requirement  will  be  particularly  helpful 
to  procuring  agencies  when  they  review 
their  compliance  with  the  requirement  to 
purchase  paper  and  paper  prtkiucts  writh 
the  highest  percentage  of  recovered  ''. 
materials  practicable. 

Similarly,  if  information  from 
estimates  received  or  other <iata  revfial 
that  sufficient  bids  would  have  been 
submitted  in  response  to  standards 
using  hi^er  ininimlim  content  levels; 
then  the  procuring  agencies  should 
consider  revising  their  standards 
accordingly.  If  there  Was  a  lack  of 
competition,  the  procuring  agencies 
should  determine  whether  the  standards 
must  be  lowered.  This  would  satisfy  the 
statutory  requirements  for  procuring 
agencies  in  RCRA  Section  6002(c)(1)  and 
those  specific  to  the  minimwn  content 


standards  ap|m>ach  in  RC31A  Section 
e002(i)(9WBI. 

In  the  pr6posed  amendments  to  the 
paper  and  paper  products  procurement 
guideline,  EPA  recommended  that 
procuring  agendes  compile  statistical 
records  of  paper  and  paper  products 
procurements.  EPA  identified  six 
categories  of  data,  recommended  that  a 
summary  ti  the  data  be  included  in  the 
procuring  agency's  annual  reviaw.  and 
recommended  that  procuring  agencies 
send  a  report  discussing  the  findings 
made  during  the  annual  review  to  the 
Office  of  Federal  ftociirMnent  Policy 
(OFn>)  fbr  inchifliiHi  in  OFFPs  biennial 
report  to  Congress.  EPA  is  faidudiag  thil 
recommendation  in  Oie  final  guideline    . 
today,  with  one  exception. 

OFPP  has  informed  EPA  that  it  does 
not  have  the  technical  expertise  to 
review  the  data.  For  this  reason.  EPA  is 
no  longer  recommending  that  procuring 
agencies  send  a  report  dUscussing  th6ir 
findings  to  OFPP.  EPA  continues  to 
beHeve  Oiat  this  information  will  be 
usefiil  t6  the  public,  however.  Q>A  notes 
that  this  guideline  will  apply  to  State 
and  local  procuring  agencies  and 
contractors,  as  explained  uAder 
"AppIicabiHty".  Information  drawn  frtmi  ■ 
the  experience  of  Federal  procuring 
agencies  about  purchases  of  paper  and 
paper  products  containing  recovered 
materials  wotdd  therefore  be  usefid  to 
State  and  local  purchasing  officials  and 
contractors.  According.  EPA 
encourages  Federal  procuring  agencies 
to  make  their  reports  available  to  the 
public. 

EPA  has  concluded  that  one  purpose 
of  the  requirement  that  vendors  estimate 
the  total  percentage  of  recovered 
materials  is  to  provide  Information  to 
procuring  agencies  that  can  be  used  in 
future  procurements.  Further,  procuring    . 
agencies  need  to  keep  up-to^ate  on 
changes  in  recycling  practices  and 
availabillfy  of  products  containing 
recovered  materials.  EPA  believes  that 
unless  a  procuring  ageqcy  compiles  such 
data,  it  will  not  be  fulfilling  its  statutory  ■ 
.obligations. 

For  these  reasons.  EPA  believes  that 
agencies  should  keep  Matistical  records 
of  paper  and  paper  products 
procurements  to-pn^periy  implement  the 
intent  of  Coagnn  in  tequiring  an       fi.  -  ■■ 
affirmative  procurement  program.  A  '  ^ ' 
sunimary  of  these  records  should  be*  ' 
included  iti  the  annual  review  and 
monitoring  of  the  effectiveness  of  the 
program. 

Note  that  for  printing/writing  papers, 
the  data  gathered  will  pertain  to 
information  on  ivasto  paper  content 
itutead  of  information  on  postconsumer 
recovered  materials,  and  for  cotton  fiber 


papar*.  tte  data  will  p«italn  to 
recovered  materialtcoDtttntFmaU  ' 
other  categories  of  paper  and  paper 
products,  poctconsumer  recovered 
materials  content  should  be  used. 

A  program  for  gathering  statistics 
need  not  be  elaborate  to  be  effective. 
However,  agencies  should  monitor  their    ' 
procurements  to  compile  data  on  the 
following: 

(a)  The  percentage  of  recovered 
materials  in  the  products  procured  or 
offered:' 

<b]  Comparative  price  Information  On 
competitive  jprocurements; 

(c)  The  quailtity  of  each  item  proeured 
over  a  fispal  yeju; 

(d)  The  availabillfy  of  the  paper  and 
paper  {WKlucts  to  procuring  agendes; 

(e)  Type  of  perfiocmance  tests      ' 
conducted,  together  with  the  categories 
of  paper  and  paper  products  containing 
recovered  materials  that  failed  tests,  the 
percentage  of  total  virsbi  products  and 
products  containing  revvered 
materials,  respectively,  that  failed  each 
test,  and  the  nature  of  the  failure: 

(f)  Agency  experience  with  the 
performance  of  the  procured  products. 

The  Government  Printing  Office  has 
informed  EPA  that  every  shipment  of 
paper  or  paper  products  is  teftted. 
Because  of  the  number  of  shipments . 
received  Xshipments  are  received  oh  a 
daify  basis,  widv  multiple  shipments 
often  being  received  ea  any  ^ven  day), 
it  would  be  a  burden  for  proairing 
agencies- to  retain  the  results  of  each  of 
these  tests.  Instead,  procuring  agendes    . 
should  identify  the  performance  tests 
used  and  maintain  records,  by  test,  on 
the  percentage  of  failures  by  paper  and 
paper  products  containing  recovered 
materials  and  on  the  nature  of  these 
failures. 

EPA  recommends  that  each  procuring 
agency  prepare  a  report  on  its  annual 
review  and  monitoring  of  the 
effectiveness  of  its  procurement 
program.  As  part  of  the  report  agencies 
using  the  cas^-by-case  approach  or  a 
substantially  equivalent  alternative 
should  demonstrate  that  their  preference 
program  resists  in  procurement  of  paper  , 
and  paper  products  containing 
recovercKdnuteriais  to  the  maxinuun  . 
extent  praticable.  Agendes  using  the 
minimuni  content  standards  an>roadi 
'  rimuld  determine  whether  their 
mfnimtun-'oontent  standards  should  be 
raised,  lowered,  or  remain  constant  for 
each  item.  The  basis  for  these 
determiiiations  should  be  a  review  of 
the  data  compiled  on  recovered 
materials  content  price,  availabilify. 
and  peifonnanoe;  as  well  as  a 
comparison  of  estimates  and 
certifications  provided  by.the  vendors. 
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Agencies  sli^uld  also  document         • 
specfrtcatto|i  revisions  made  duHng- the 
reporting  pjeHod.  .  f  <« 

llie  revk^  finatl  guideline^  issued     ■ 
today  ifiieoMorAtes  the  recordkeeping 
recommen&tions.  In  1 25023.  para^vph 
(d)  identiflo  the  six  categories  of 
records,  tn  }  250.24,  paragraph  (c> 
recommen^l  that  the  annual  review 
include  a  siiknmary  of  the  data  compiled 
in  each  catteory  and  that  the  results  of 
the  annualiiiview  be  made  aviiable  to 
the  pubhc  1 1 

A  commftbter  stated  that  the 
recordkecpii|ig  provisions  should  be 
requiremeiite  rather  than 
recommendations.  The  commenter 
argues  thalEPA  has  full  authority  to 
make  the  recordkeeping  provisions 
requirement  and  that  the  statutory 
basis  is  as  flnn  as  the  basis  for  siating  in 
§  250.23  that  contracting  ofTigers  must 
require  vendors  to  submit  estimates  and 
certiHcatiotib  of  re-ceflned  oil  content. 
EPA  disagnaes.  Section  6002  clearly 
identifies  what  is  required  of  procuring 
agencies,  affd  recordkeeping  is  not 
included.  On  the  other  hand,  contracting 
officers  are  required  to  obtain  estimates 
and  certinoations  from  vendors.  Section 
6002  does  not  authorize  EPA  to  require 
anything  of  procuring  agencies,  let  alone 
recordkeept^.  thps.  EPA  can  only 
recommend  {that  procuring  agencies 
keep  recorat  on  procurements  of  items 
containing  recovered  materials. 

V.  Price.  C«^iipetitioa.  AvailabUity.  and 
PerfonnaiH|^ 

As  descrjl^ed  above.  Section  6002(c)(1) 
of  RCRA  pijqvides  that  a  procuring 
agency  maj  jdecide  not  to  purchase  an 
item  design  ^t6d  by  EPA  if  it  determines 
that  the  itei  n  is  available  only  at  an 
unreasonable  price,  a  siatisfactory  level 
of  competition  cannot  be  maintained, 
the  item  it  ik^t  reasonably  available 
within  a  r64lonable  period  of  time,  or 
the  item  failf  to  meet  the  performance 
standards.  Q^  has  considered  the 
effect  of  these  limitations  on  paper  and 
paper  prodacts  containing  recovered 
materials. 

Commentors  stated  that  EPA  is 
requried  unider  Section  6002(e)  to 
provide  detailed  information  about  the 
availability,  price,  and  performance  of 
paper  and  |i4per  products  containing 
recovered  i^terials.  EPA  has 
detenninedlfiat  such  infonhation  varies 
signincantly  over  short  periods  of  time. 
Paper  and  paper  products  are  made 
from  yii;gin  Mnd  recovered  commodities 
which  fluctaate  in  value  according  to 
supply  and  jdemandT  within  the  national 
and  ititeriM^lonal  economies.  Even 
relative  ptiii^s  between  paper  products 
made  with  vitgirf  or  recovered  Tibers  are 
subject  to  »|iprt-tenn  fhictuaiions.  Also. 


availability  of  paper  and  paper  produds 
made  frtim  recovered  materiafai  is  tj-  ' 
reftalt  of  dbmabd.'  Recent  eonsolidattbn 
within  the  p«per  induBtfy.  the 
4levelopflient  of  this  guideHne,  and 
current  activity  to  legate  preferences 
for  recyded  product*  «t  the  «tate  and 
local  level  can  all  affect  availability. 
Therefore,  specific  information  about 
price  and  availability  would  not  remain 
accurate  long  eaough.  at  this  point  in 
time,  to  be  useful  in  a  guideline.  General 
information  is  presented  in  this  section. 
Information  about  performance  has 
been  obtained  and  is  discussed  above  in 
Section  ni  of  the  preamble. 

A.  Price 

Section  6002  provides  that  a  procuring 
agency  may  not  purchase  a  designated 
item  if  the  price  is  "unreasonable." 
Commenters  on  several  of  the 
procurement  guidelines  stated  that  a 
"reasonable  price"  includes  price 
preferences.  Each  procuring  agency  may 
decide  whether  or  not  a  "reasonable 
price"  includes  a  price  preference. 
RCRA  Section  6002  does  not  provide 
explicit  authority  to  EPA  to  authorize  or 
recommend  payment  of  a  price 
preference  of  to  create  a  set-aside, 
llierefore,  unless  an  agency  has  an 
independent  authority  to  provide  a  price 
preference  or  to  create  a  set-aside,  EPA 
believes  that  a  price  is  "unreasonable" 
if  it  is  greater  than  the  price  of  a 
competing  product  made  of  virgin 
material. 

However,  it  should  be  borne  in  mind 
that,  when  product  specflcations  require 
a  recovered  material  content,  there- is  no 
way  to  guarantee  that  every  item 
procured  under  those  specifications  was 
procured  at  a  price  no  greater  than  the 
price  that  would  have  been  paid  in  the 
absence  of  those  apecifications.  On  the 
contrary,  EPA  expects  that  there  will  be 
fluctuations  in  price  in  both  directions. 
Therefore.  EPA  interprets  the 
reasonable  price  provision  of  RCRA 
Section  6002(c)(1)(C)  for  those 
specifications  to  mean  that  there  is  no 
projected  or  observed  long-term  or 
average  increase  over  the  price  of 
comparable  items  that  do  not  contain 
recovered  materials. 

B.  Competition 

As  with  price,  determinations  of 
"satisfactory"  competition  must  be 
made  in  accordance  with  Federal 
procurement  law.  For  example.  48  CFR 
Part  14.  Sealed  Bidding,  allows  for 
award  of  bids  even  when  a  small 
ntmiber  of  bids  have  been  received:  see 
48  CFR  14:407-1.  In  the  case  of 
neg(rtiated  contracts.  48  CFR  15J04-3(b) 
provides  that  competition  exists  if  offers 
are  solicited;  two  or  more  resjponsible 


offerors  that'canvatisiy  tl^ 
GovemmeRf s  tcqiiireateiAs  submit  ^rice 
offers  resilonsive  to  die  acAicitatioitt' 
expressed  reqiUfements:  and  tft&scr- 
offerors  compete  independently  for  a 
contract  to  be  awarded  to  the  '  ^ 
responsible  offeror  submitting  the  ' 
lowest  evaluated  price. 

The  existing  level  of  competition  for 
paper  and  paper  products  containing 
recovered  materials  varies  depending  on 
the  product.  For  a  large  majority  of 
products,  both  virgin  and  recycled 
products  coexist  in  the  marketplace, 
with  some  manufacturers  producing 
products  from  all-virgin  materials,  some 
using  only  recovered  materials,  and 
others  using  both.  Thus,  the  minimum 
content  standards  will  automatically 
exclude  many  potential  bidders  that 
market  only  virgjn  products.  The 
percentage  of  bidders  excluded  depefnds 
on  how  the  minimum  content  standards 
are  set.  EPA  knows  of  no  analytical 
methods  of  accurately  setting  minimum 
content  standards  that  are  low  enough 
to  assure  satisfactory  compeDtion,  and 
yet  high  enough  to  maximize  the  use  of 
recovery  materials,  except  through    . 
experience.  Thus.  EPA  and  procuring 
agencies  must  learn  through  trial  and 
error  how  best  to  insure  competition 
while  fulfilling  the  primary  goal  of  this 
guideline. 

C.  Availability 

The  Agency  does  not  believe  that 
procuring  agencies  should  have  to 
tolerate  any  imusual  or  unreasonable 
delays  in  obtaining  paper  or  paper 
products  containing  recovered 
materials.  The  experiences  of  GSA  and 
of  states  with  affinnative  procurement 
programs  have  shown  that  these 
products  are  generally  available  at,all 
locations.  One  possible  exception 
mentioned  by  some  states  is  printing 
and  writing  paper.  In  some  cases,  delays 
have  been  incurred  because  of  low 
levels  of  storage  or  warehousing  in  the 
vicinity  of  the  procurement  depot. 
However,  as  affirmative  procurement 
programs  prove  effective,  printing  and 
writing  papers  containing  waste  paper 
should  become  more  widely  and 
consistently  available,  as  are  other 
paper  and  paper  products  containing 
postconsumer  recovered  materials. 

Some  commenters  have  suggested  that 
EPA  should  provide  assistance  to 
procuring  agencies  in  determining 
availability  by  identifying  potential 
suppliers  and  by^  encouraging  thiMe  ' 
auppliers  to  bid  on  government 
contracts.  EPA  has  placed  in  the  docket 
for  this  rulemaking  lists  of  mills  that 
manufacture  paper  or  paper  products  ■ 
using  recovered  materials.  espedaUy 
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printing  and  writmf  P^ier  and  tissue 
praducte.  EPA  will  not  plaos  a  list  oC 
milb  ia  the  guideline  itseU,  however, 
because  one  purpose  of  die  guideline  is 
to  encourage  new  suppliers,  not  to 
promote  existing  suppliers,  and  thus  to 
encourage  greater  use  of  recovered 
materials.  Procuring  agencies  also  are  In 
direct  contact  with  paper  vendors  on  a 
regular  basis  and  can  seek  this 
information  directly. 

D.Per^rmaiwe 

Product  performance  is  discussed 
above  in  Section  !V.E  of  the  preamble. 


Diffierent  parts  of  Section  6002  refbr  to 
different  dates  by  which  procuring 
agencies  nust  have  coo^eted  or    t 
Initiated  a  required  isctivity:  (1)  May  8. 
1986  (i.e..  18  mondts  aflM'  enactment  of 
HSWA):  (2)  one  year  after  die  date  of 
pabhcation  of  an  EPA  guideline:  and  (3) 
the  date  specified  in  EPA  gddMines.  As 
a  result  there  is  some  concision  with 
respect  to  which  activities  must  be 
oonirieteAir  initiated  by  each  date. 
This  section  of  the  preiamble  explains 
these  requirements. 

First,  under  Section  6002(dMl).  Federal 
agendes  that  have  die  respookbllity  Im- 
drafting  or  reviewing  Bpedfications  ^or 
procuMnent  items  must  eliminate  from 
such  spedficaticms  any  exclusion  of 
recovered  materiab  and  any 
requirements  Aat  items  be 
manufactured  frmn  virgin  materials. 
This  activity  was  required  to  be 
completed  by  May  8, 1086. 

Second,  procuring  agencies  must 
assure  that  their  ^>ecifications  for 
procurement  items  designated  by  EPA 
require  the  use  of  recovered  materials  to 
the  maximum  extent  possible  without 
jeopardisiDg  die  bitended  end  use  of  die 
item  [Section  6002(d)(2)].  In  addition, 
procuring  agencies  must  develop  an 
affirmative  procurement  program  Cor 
purchasing  items  dMiffoated  by  EPA.  in 
diis  instance,  paper  and  paper  products 
containing  recovered  materials  [Section 
6002(iXl)).  Bodi  of  diese  activities  must 
be  completed  widiin  one  year  after  die 
date  of  publication  ojf  a  guideline  by 
EPA.  Because  the  revised  guidehne 
issued  today  supersedes  die  final 
giiiddine  issued  on  October  6. 1987, 
specification  revisions  and  development 
of  m  affirmative  procurement  program 
for  paper  and  paper  products  must  be 
completed  within  one  year  from  today. 

Third,  after  die  date  specified  by  EPA 
in  the  applicable  giildelhie,  procuring 
agencies  that  procure  items  designated 
hjf  EPA  must  begin  procurement  of  such 
'items  containing  the  hi^st  percentage 
of  recovered  materials  practicable 
[Section  80Q2(c)(l)).  laadditioi^^'^^... 


contrasting  officete  flMSt  tequlm 
vendera  to  lobmfresliaHrteeaad 
certifications'of  recowred  materials 
content  [Section  e002(cM3)l. 

Widi  respect  to  diis  diird  set  of 
requirements.  Q>A  believes  that 
procuring  agencies  should  begin  to 
procure  paper  and  p^icr  products 
containing  recovered  materials  as  soon 
as  die  spedfication  revirions  have  been 
compleled  and  the  affirmative 
procurement  pragramahave  been 
developed.  As  stated,  these  latter 
activities  most  be  completed  within  one 
year  after  puUication  of  a  guideline. 
Again,  beoiuse  the  revised  guideUne 
published  today  supersedes  die  final 
guideUne  published  on  October  6, 1987, 
to  be  consistmt  with  the  statutory 
requirements,  EPA  has  coodiKfed  diat 
affirmative  procurement  should  begin 
one  year  from  today. 

To  darify  this  point,  EPA  has  added 
9  250.25  to  die  finttl  guideline  which 
states  procuring  agendes  must  begin 
procurement  of  paper  and  paper 
products  containing  recovered  materials 
one  year  front  the  flute  of  publication  of 
this  revised  guiddlne  as  a  final  rule. 

EPA  expecia  cocqieration  from 
affected  procuring  agencies  in 
implementittg  diis  guideline.  Under 
Section  8OO2Q0  of  RCRA  die  Office  of 
Federal  Procurement  PoUcy  (OFPP),  in 
cooperation  with  EPA  ia  responsible  for 
overseeing  implementation  of  the 
requirements  of  Section  6002  and  for 
coordinating  it  with  odier  Federal 
procurement  poiides.  OFPP  is  required 
to  report  to  Congress  on  actions  taken 
by  Federal  agencies  to  implement 
Section  0002. 

Vn.  SuBuaary  of  Sopporting  Analyses 

A.  General 

The  preamble  to  the  final  paper 
guideline  induded  a  discussion  of  the 
technical  material  su(qx>rting  the 
guideluie.  52  FR  37306  (October «.  1987). 
That  mat^al  is  appUcable  to  die 
revised  guideline  as  welL  In  addition,  as 
indicated  in  die  preamble,  Q>A  h«s 
added  technical  material  supporting  the 
revised  minimum  content  standard  for 
corrugated  boxes  and  solid  fi^r  boxes, 
as  well  as  die  cotton  fiber  paper 
minimum  content  standard. 

B.  Environmental  and  Energy  Impacts 

Concerns  about  the  hi^  volumes  and 
cost  of  solid  waate  disposal  and  the 
difficulty  many  communities  are  ^ving 
in  locating  new  disposal  sites,  as  weU  as 
Congressional  mandatis,  were  the  chief 
reasons  for  the  final  piiper  guideline. 
EPA  has  not  craduded  diat  diere  wfll' 
be  any  significant  environmental  impact, 
positive  or  negativeifrom  die  Federal 


procuisBMKt  o^paper■and  paper 
pMNmolB'liMttatoti^  recovered 
materials. 

The  energy  advantage  varies  from 
produd  to  product  and  mill  to  mill  as 
well  as  between  ttsers  of  virgin  and 
recovered  materials.  Redded 
feedstockaseem  to  be  a  minor  factor. 
EPA  has  condtided  that  die  energy 
efficiency  between  mills,  be  diey  virgin 
OT  recydfaig,  is  greater  dian  the 
diffuence  fai  energy  efficiency  between 
the  two  types  of  mills,  which  tends  to 
reduce  the  hnportance  of  this  issue. 

C.  Volume  Reduction  and  Co$t  Impacts 
of  Reducing  Paper  Disposal  in  Landfills 

This  was  explained  hi  frdi  in  the 
preamble  to  this  final  paper  guideline,  52 
FR  3730«  (Odober  6. 1987). 

D.  Executive  Order  No.  12291 

Under  Executive  Order  (E.O.)  No. 
12291.  regulations  must  bis  classified  as 
major  or  nonmaior.  E.O.  No.  12291 
establishes  the  following  criteria  for  a 
regulation  to  qualify  as  a  major  rule: 

1.  An  aimoal  effect  oo  die  economy  of  $100 
miilioo  or  OMWe; 

2.  A  major  incnue  in  coats  or  pricn  for 
consumers;  individual  iadustries:  Federal, 
state,  or  local  government  agendas:  or 
geograpUe  regions:  or 

3.  Significant  adverse  effects  on 
coBipetitioii.  nnplosrDient,  Investnient, 
productivity,  ianovation.  or  tiM  ability  of  the 
United  State»4Meed  entnprises  to  compete 
with  fore%n-bated  enterprises  in  domestic  or 
export  maricets. 

Federal  purdiases  of  paper  and  paper 
products  do  not  constitute  a  laige 
enough  share  of  these  markets  for 
indu^itiy  to  make  manufacturing 
dedsions  that  are  not  oflierwise  ' 
economically  feasible  in  order  to  meet 
Federal  procurement  requirements.  In 
fact,  some  Federal  procurement  policies 
have  been  modffied  in  recent  years  to 
conform  more  dosely  to^mmon 
commercial  standards  for  some  paper 
products.  e.g.,  toilet  tissue.  The 
flexibility  allowed  to  the  procuring 
agendes  in  implementing  an  affirmative 
procurement  program  should  make  it 
possible  to  make  adjustments  if  any 
adverse  market  dislocation  or  decrease 
in  competition  should  occur. 

Because  of  the  number  of  items 
inchided  in  the  paper  and  iiaper  produd 
categories  and  the  number  of 
procurement  actions  taken  l^  procuring 
agendes  each  jrear,  some  agendes  may 
find  it  necessary  to  initiafiy  allocate 
additional  resources  to  implement  thii 
guideline.  However,  the  flexibiHty 
allowed  ami  the  pradipef  recommended 
in  diis  guideline  an  intended  to  avoid 
on-going  increaied  'expemfitures  by 
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procuringiagencies.  For  example.  EPA 
has  recomniended  that  the  procedure  for 
estimatiiH  and  certifying  recovered 
materialicontent  be  simple  and  that  it 
be  consistent  with  the  procuring 
agency's  kisual  contracting  procedure. 

On  th«MSis  of  the  above  infoimation 
and  on  n^re  extensive  data  in  the 
rulemakii*  docket,  the  Agency  eariier 
concludetfthat  the  final  paper  guideline 
was  a  noMnajor  rule.  The  revisions  to 
the  guideline  have  not  changed  this 
conclusioQ. 

This  document  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by  B.O. 
No.  12291. 

E.  ReguMiory  Flexibility  Act 

Pursuaiikto  die  Regulatory  FlexibUity 
Act.  5  U.$JC.  001  et  seq..  wluinever  an 
agency  publishes  a  general  notice  of 
rulemakiM  for  any  proposed  or  final 
rule,  it  mi^t  prepare  and  make  available 
for  publiq  comment  a  regulatory 
flexibility  analysis  that  describes  die 
impact  of^e  rule  on  small  entities  (i.e., 
■  small  buajitiesses,' small  organizations, 
small  govj^mmental  jurisdictions), 
unless  di^  Administrator  certifies  that 
the  rule  Wul  not  have  significant 
economic.  Impact  on  a  substantial 
number  of  ismall  oitities. 

Becaus^of  die  $10X100  direshold,  EPA 
does  not  ^kpect  a  substantial  number  of 
small  ent^tfes  to  be  affected  by  this 
guideline.|The  Agency  also  believes  th^al 
the  flexibin  approach  to  procurement  of 
paper  and  paper  products  containing 
recovered  materials  provided  for  in  this 
guideline  will  not  impose  a  significant 
regulatory  or  economic  burden  on  small 
procuringjf  gencies,  manufacturers, 
vendors,  w  contract  printers.  Detailed 
information  on  this  assessment  can  be 
found  in  t)iie  RCRA  docket  for  diis 
guideline.^ 

Pursuant  to  die  provisions  of  5  U.S.C 
605(b).  I  hjereby  certify  diat  diis 
guideline  Mrill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  this 
guideline  fioes  not  require  a  Regulatory 
Flexibility  Analysis. 

List  of  Subjects  in  40  CFR  Part  250 

Forest  ^i^  forest  products. 
Government  contracts.  Government 
procurement,  Packaging  and  containen. 
Paper,  Poidconsumer  materials. 
Recovered  Materials,  Recycling, 
Resource  recovery.  Waste  paper. 

Dated:  |up|B  18, 1968. 


Code  of  Federal  Regulations  is  revised 
to  read  as  follows: 

PART  2S0-GUIDEUNE  FOR  FEDERAL 
PROCUREMENT  OF  PAPER  AND 
PAPER  PRODUCTS  CONTAINING 
RECOVERED  MATERIALS 

Subpart  A— Qaneral 

Sec 

250.1  Purpose. 

250.2  Desipution. 

250.3  Applicability. 

250.4  Definitions. 

Subpart 


Administi 

For  the  reasons  set  out  in  the 
Preamble.  Part  250  of  Tide  40  of  die 


and  AddWona  to 
PtKhid  SpacMcationa 

250.10  Introduction 

250.11  Elimination  of  recovered  materials 
exclusion. 

260.12  ■  Requirement  of  recovered  materials 
coidait 

250.13  Exclusion  of  products  containing 
recovered  materials  that  do  not  meet 
reasonable  performance  standards. 

250.14  New  specifications. 

Subpart  C—AfflrmativaProcuremant     . 
Program 

250.20  General. 

250.21  Recovered  materials  preference 
program. 

250.22  Promotion  program.  ' 
260.33    Estimates.  certificatiGn.  and 

verification. 
25a24    Aimual  review  and  monitoring. 
250.25    Implementation. 
AMhorify:  42  U|LC.  eei2(a}  ami  8MZ. 

Subpart  A— Q«n«ral 
S2S0.1    Purpoaa.  . 

(a)  The  purpose  of  dus  guideline  is  to 
assist  prpcurihg  agencies  in  complying 
with  die  rcfquirements  of  section  6002  of 
die  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  as  amended, 
as  that  section  applies  to  paper  and 
paper  products  designated  in  {  250.2  of 
this  part. 

(b)  This  guideline  contains 
recommendations  for  implementing  the 
requirements  of  section  6002  of  RCRA. 
including  the  revision  of  specifications 
and  the  establishment  of  an  a£^pnative 
program  for  the  procurement  of  paper 
and  paper  products  containing 
recovered  materials.  Hie  guideline  also 
makes  recommendations  concerning 
solicitations  for  bids  and  estimation,    ^ 
certification,  and  verification 
procedures,  in  addition,  die  guideline 
sets  dates  for  i^iplementation.   . 

(c)  The  Agency  believes  that . 
adherence  to  the  practices 
recommended  in  the  guideline 
constitutes  compliance  widi  section  6002 
of  RCRA,  as  it  relates  to  the  purchase  of 
paper  and  paper  products  containing 
recovered  materials.  .  .* : 


1280,2 

Under  section  6002(eHl)  of  RCRA, 
paper  and  paper  products  are 
designated  as  items  wfaidi  can  be 
fvoduced  with  recovered  materials  and 
whose  procurement  by  procuring 
agencies  will  cany  out  the  objectives  of 
section  6002  of  RCRA.  As  used  in  diis 
guideline,  the  term  "paper  and  paper 
products"  does  not  include  building  and 
construction  paper  grades. 

f260J    AnnMrrtiMlii 

(a)  This  guideline  apidies  to  all  paper 
and  paper  products  purchased  widi 
appropriated  Federal  funds. 

(b)(1)  This  guideline  applies  to  all 
procuring  agetacies  and  to  ail 
procurement  actions  involving  p^>er 
and  paper  products  where  the  procuring 
agency  purchases  $10,000  or  more  worth 
of  one  of  these  items  during  the  course 
of  a  fiscal  year,  or  where  the  cost  of 
such  items  or  of  functionally  equivalent 
items  purchased  during  the  preceding 
fiscal  year  was  $10,000  or  more. 

(2)  This  guideline  applies  to  Federal 
agencies,  to  State  or  local  agencies  using 
appropriated  Federal  funds,  and  to 
persons  contracting  with  any  such 
agencies  with  respect  to  work  performed 
tmder  such  contracts.  Federal  agencies 
should  note  that  the  requirements  of 
RCRA  section  6002  apply  to  diem 

.  whether  or  not  appropriated  Federal 
funds  are  used  for  procurement  of  items 
.  designated  by  EPA. 

(3)  The  $ia000  direshold  applies  to 
procuring  agencies  as  a  whole  rather 
than  to  agency  subgroups  such  as 
regional  offices  or  subagencies. 

(c)  For  purposes  of  the  $104)00 
threshold,  each  item  listed  in  each 
category  below  is  considwed  to  be 
functionally  equivalent  to  every  other 
it^n  ki  the  category: 

(1)  All  grades  and  types  of 
xerographic/copy  paper 

(2)  Newsprint: 

(3)  All  grade*  and  types  of  printing 
and  writing  paper; 

(4J  Cpnugated  and  fiberboard  boxes; 

(5)  Folding  boxboerd  and  cartons; ; . 

(6)  Stationery,  office  papers  (e.g.. 
memo  pads,  scratch  pads>,  envelopes, 
and  mmdfold  business  forms  including 
computer  paper; 

: ;  (7)  Todet  tissue,  paper  towels,  facial 
tissue,  paper  napkins,  doUiea,  and 
industrial  wipers;  and    • 
(8)  Brown  papers  and  coarse  papers. 

(d)  Procurement  actions  covered  by 
.  this  guideline  include: 

(1)  All  purchases  of  paper  and  paper 
products  made  direcdy  by  a  procuring 
agency  or  by  any  person  contracting 
writh  any  such  agency  with  respect  to 
work  being  performed  under  such     ^     . 
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contract  for  example,  contract  printing; 
and, 

(2)  Indirect  pmdiaset  of  paper  and 
paper  products  made  by  a  procuring 
ogenqr,  such  as  purchasing  resulting  m 
firom  Federal  grants,  loans,  and  similar 
forms  of  disbursements  of  monies  that 
the  procuring  agency  intended  to  be 
used  for  the  procurement  of  paper  or 
paper  products. 

(e)  Purchases  of  paper  and  paper 
products  that  are  unrelated  or  incidental 
to  Federal  funding,  Le.,  not  tlie  direct 
result  of  a  Federal  contract,  grant,  loan, 
funds  disbursement,  or  agreement  with  a 
procuring  agency,  are  not  covered  by 
this  guideline. 


§250.4 

As  used  in  this  guideline,  the 
following  terms  shall  have  the  meaning 
indicated  below. 

(a)  "Act"  or  "RCRA"  means  the  SoUd 
Waste  Disposal  Act  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act.  as  amended,  42  U.S.C.  6601  et  seq.: 

(b)  "Bleached  papers"  means  paper 
made  of  pulp  that  has  been  treated  with 
bleaching  agents; 

(c)  "Bond  papo^*  means  a  generic 
category  of  paper  used  in  a  variety  of 
end  ose  applications  such  as  forms  (see 
"form  bond"),  offset  printing,  copy 
paper,  stationeiy.  etc.  In  the  paper 
industry,  the  term  was  originally  vety 
specific  but  is  now  very  general. 

(d)  "Book  paper"  means  a  generic 
categoiy  of  papers  imxhiced  in  a  variety 
of  forms,  wei^ts,  and  finishes  for  use  in 
books  and  other  graphic  arts 
applications,  and  related  grades  such  as 
tablet  envel(^,  and  converting  papers; 

(e)  "Brown  papers"  means  papers 
usually  made  bom  unbleached  kraft 
pulp  ami  used  for  bags,  sadcs,  wrapping 
paper,  and  so  forth; 

(f)  "Coarse  pagers"  means  papers 
used  for  industrial  purposes,  as 
distinguished  from  those  used  for 
cultural  or  sanitary  purposes; 

(g)  "CooqMter  papei''  means  a  type  of 
paper  used  in  manifold  business  forms 
produced  in  rolls  aod/or  fan  folded.  It  is 
used  witk  compHten  andwoid 
procassoBB  to  print  out  data, 
infqoB^lion.  letters,  advertising,  eta  It  is 
oomaioi^  called  computer  printout; 

(h)  "Combated  boxes"  means  boxes 
made  of  oomigated  paperboard.  which, 
in  turn,  is  made  bom  ■  fluted 
corrugating  me<&um  pasted  to  two  flat 
sheets  of  paperboud  (linerboard); 
multiple  layers  may  be  used;  j 

(i)  "Cotton  fiber  content  pap«i«"        ! 
meaoy  paper  that  cenlaina  a  mfadmum  of 
2S  percent  and  up  t»  MO  perceat 
celliilosa  fibers  derived  from  lint  cotton, 
cation  failan.  and  cotton  or  tees  dodi 
cuttings.  It  is  also  known  as  rag  ooatent 


paper  or  rag  papen  It  is  used  for 
statteMcy.  currency,  ledgers,  weddlnf.. 
invitatioRS,  mapa.  and  otfier  special^.  ^ 
papers: 

(j)  "Cover  stock"  or  "Cover  paper" 
means  a  heovywei^t  paper  commonly 
used  for  covers,  books,  brochures, 
pamphlets,  and  the  like; 

(k)  "Doilies"  means  paper  place  mats 
used  on  food  service  trays  in  hospitals 
and  other  institutions; 

(1)  "Duplicator  paper"  means  writing 
papers  used  for  masters  or  copy  sheets 
in  the  aniline  ink  or  hectograph  process 
of  reproduction  {ccnnmohly  called  spirit 
machines); 

(m)  "Envelopes"  means  brown, 
manila,  padded,  or  other  mailing 
envelopes  not  included  with 
"stationery;" 

(n)  "Facial  tissue"  means  a  class  of 
soft  absorbent  papers  in  the  sanitary 
tissue  noup; 

(o)  "Federal  agency"  means  any 
department  agency,  or  other 
instrumentality  of  the  Federal 
Government  any  independent  agency  or 
establishment  of  the  Federal 
Government  including  a  government 
corporation,  and  the  Government 
Printing  Office; 

(p)  "Rber  or  fiberboard  boxes"  means 
boxes  made  from  containerboard,  either 
solid  fiber  or  corrugated  paperboard 
(general  term);  or  boxes  made  from  soUd 
paperboard,of  the  same  material 
throu^out  (specific  term); 

(q)  "Folding  boxboard"  means  a 
paperboard  suitable  for  the  manufacture 
of  folding  cartons; 

(r)  *Torm  bond"  means  a  li^tweight 
commodity  paper  designed  primarily  for 
business  forms  including  computer 
printout  and  carbonless  paper  forms. 
(See  manifold  business  forms); 

(s)  "Industrial  wipers"  means  paper 
towels  especially  made  for  industrial 
cleaning  and  wiping; 

(t)  "Ledger  paper"  means  a  type  of 
paper  generally  used  in  a  broad  variety 
of  recordkeeping  type  applications  sudi 
as  in  accounting  madtines. 

(u)  "Manifold  busfaiess  forms"  meana 
a  type  of  product  mannfiBCtured  by 
business  forms  manufacturers  diet  is 
commonly  produced  as  margiaalljr 
punched  continuous  forms  fai  smadl  rolls 
or  fan  fdded  sets  with  or  without 
carbon  paper  intarieaving.  It  has  a  wide 
variety  of  uses  such  as  invoices, 
purchase  orders,  office  memoranda, 
shipping  orders,  and  computer  printout; 

(v)  "Kflll  broke"  means  any  paper 
waste  generated  la  a  paper  mul  prior  to 
compbtiofrof  tha  papevnaktaif  process. 
It  Is  usaaUy  rstamed  directly  to  die 
pulping  prooesa.  MtU  broke  ia«cehided 
from  the  dafiaition  (A  "rocowcred 
materials:" .   _ 


^   (w)  "Mmeo  paperT  means  a  grade  of 
.  tvritiM  paperns«i  for  making  copies  on 
atenalidnplicating  machines; 

(x)  *maa»spi'iut"jneaiis  paper  of  die 
type  generally  ased  in  the  pnlAcation  of 
newspapers  or  special  pubfications  like 
the  Congressional  Record.  It  is  made 
primarily  from  medtanical  wood  pulps 
combined  with  some  chemical  wood 
pulp; 

(y)  "Office  papere"  means  note  pads, 
loose-leaf  fillers,  tablets,  and  other 
papers  commonly  used  in  offices,  but 
not  defined  elsewhere: 

(z)  "Offset  printing  paper"  means  an 
uncoated  or  coated  paper  designed  for 
offset  lithography; 

(aa)  "Paper"  means  one  of  two  broad 
subdivisions  of  paper  products,  the  other 
being  paperboard.  Paper  is  generally 
lighter  in  basis  weight  thinner,  and 
more  flexible  than  paperboard.  Sheets 
OSnz  inch  or  less  in  thickness  are 
generally  classified  as  paper.  Its  primary 
uses  are  for  printing,  miting,  wrapping, 
and  sanitary  purposes.  However,  in  this 
guideline,  the  term  paper  is  also  used  as 
a  generic  term  that  includes  both  paper  ' 
and  paperboard.  It  includes  the 
following  types  of  papers:  bleached 
paper,  bond  paper,  book  paper,  brown 
paper,  coarse  paper,  c(Mnputer  paper, 
cotton  fiber  content  paper,  cover  stock 
or  cover  paper,  duplicator  paper,  form 
bond,  ledger  paper,  manifold  business 
forms,  mimeo  paper,  newsprint  office 
,  papers,  o^et  printii^  papar,  printing 
paper,  stationery,  tabulating  paper, 
unbleached  papers,  writing  paper,  and 
xerpgraphlc/copy  paper.   - 

(bb)  "Paper  napkins"  means  special 
tissues,  white  or  colored,  plain  or 
priatad.  asuaUy  folded,  and  made  in  a 
variety  of  sizes  for  use  during  meals  cv 
with  iMverages; 

(cc)  "Paper  product"  means  any  item 
manufactured  from  paper  or 
paperboard.  The  term  "paper  ivoduct"  is 
used  in  this  guideUna  to  diiitiii^push  such 
items  as  boxes,  doilies,  and  paper 
towels  from  printing  and  wifting  papers. 
It  indudaa  the  following  types  of 
products:  coRugstod  bmces,  doUies, 
envelopes,  facial  tissue,  fiberboard 
boxes,  folding  bojdioard,  industrial 
wripers,  paper  napkins,  paper  towels, 
tabulating  cards,  and  toilet  tiseua; 

(dd)  "Paper  towds"  maaas  paper 
toweling  in  folded  Sheets,  (V  in  raw 
form,  fbroseladiyingorclaaniBgrOr 
where  qakkabsoqrtton  i»  required; 

(ee)  "Paperboard"  maana  one  of  die 
two  broad  subdivisiona  of  paper,  the 
odier  being  paper  itself.  Bapoboaid  is 
usually  beavier  in  basis  wd^and 
thicker  than  papeK  Sheets  0Xn2  inch  or 
mora  in  {hldmest  wrgsnerally; 
classified  as  pqwrboaid.  The  uoad 
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claMM  of  pa)l|Kboaid«re 

containerboaid.  wlacb  is  imsd  fat 
comigatedbffat;  boxboard,  wluchia 
principalljrii^M  t»iii«ke  cartons;  and  all 
otfier  pi . 

(fi)  "Perao^f  means  an  individaal. 
trust  firm,  {out  stock  company, 
corporation  (uiclading  a  government 
cerporationk  Dartnership.  association. 
State,  muniooriity.  commission, 
political  subdivision  of  a  State,  or  any 
interstate  bo^. 

(gg)  *TracttoBble"  means  capable  of 
being  used  consistent  with:  perfommnoe 
in  accordanoa  with  applicaUe . 
specificationk  availability  at  a 
reasonable  pirice,  avaiiabiHty  withina 
reasonaUe  pnriod  of  time,  and 
maintenance!  of  a  satisfactory  level  of 
competition;!  I 

(hh)  "Printilig  paper"  means  paper 
designed  for  printing,  other  than 
newsprint,  such  as  offset  and  book 
paper  I ; 

(ii)  "Procuttment  item"  means  any 
device,  goodl  substance,  material, 
product,  or  ojt^er  item,  whether  real  or 
personal  pro|ierty,  that  is  the  subject  of 
any  purchas^i  barter,  or  other  exchange 
;«re  such  item; 

agency"  means  any 
,  or  any  State  agency  or 
litical  subdivision  of  a 
ing  appropriated  Federal 
procurement,  or  any 
ting  with  any  sudi 
ipect  to  woiic  performed 
ntract; 

(kk)  "Recovered  materials"  means 
waste  material  and  by-products  that 
have  been  r^iovered  or  diverted  from 
solid  waste,  |but  such  term  does  not 
include  dios^materlds  md  by-products 
generated  baa,  and  common^  reused 
within,  an  or^nal  manufacturing 
process.  In  the  case  of  paper  and  paper 
products,  thf  term  "reowered 
materials"  i^^udes; 
(1)  Postcohbomep  materials  such  as: 
(i)  Paper,  Mperboaid,  and  fibrous 
wastes  from  KtaH  stores,  office 
buildings,  hifaes,  and  so  forth,  after  they 
have  passed  Hnough  their  end  usage  as 
a  consumer  Mem.  including:  Used 
ctMmgated  lUxes,  old  newspapers,  old 
magazines,  pixed  waste-paper,  ■  ,,.'.:- 
tabulating  ciMs;and  used  cordage,  and.' 
(ii)  Att  papf^r,  paperboanL  and  fibrous 
auMl-are  collected  from 
wasteland 

forest  residues,  and 
such  as: 

r  and  paperboard  waste 
cooqrfetiaBfrfthe 

(that  is^  those 
operations  up  iO' and 
including  the  cutting  and  trimming.of  the 
paper  ioa8ltt4e  reel  tite-BiBaUet  rolls  or 
rou^  sheetf  I  indudingeiivelepe 


made  to  pi 

Oj)  " 
Federal  agei 
agency  of  a 
State  that  is 
funds  for  sui 
person  coni 
agency  with 
under  such  di 


wastes  tbst 
municipel 

(2^Mani 
other  wasti 

(i}Dry 
generated 
pai 
ma: 


cuttings,  btadeiy  triwmiogSr  and  other 
paper  and  pcpeirboard  tsaste,  resulting 
from  printing,  catting,  forming,  and  other 
converting  operations;  bag,  box  and 
carton  manufacturing  wastes;  and  butt 
rolls,  rain  wrappers,  and  rejected  unused 
stock;  and 

(ii)  Finished  paper  and  paperboard 
from  obsolete  inventories  of  paper  and 
paperboard  manufacturers,  merchants, 
wholesalers,  dealers,  printers, 
converters,  or  ottiers; 

(iii)  Fibrous  by-products  of  harvesting, 
manufacturing,  extractive,  or  wood- 
cutting processes,  flax,  straw,  linters, 
bagasse,  slash,  and  other  forest 
residues; 

(iv)  Wastes  generated  by  the 
conversion  of  goods  made  from  fibrous 
material  (e^.,  waste  rope  fi;pm  cordage 
manufacture,  textile  mill  waste,  and 
cuttings);  and 

(v)  Fibers  recovered  from  waste  water 
that  otherwise  would  enter  the  waste 
stream; 

(11)  "Recyclable  paper"  means  any 
paper  separated  at  its  point  of  discard  or 
from  die  solid  waste  stream  for 
utilization  as  a  raw  material  in  the 
manufacture  of  a  new  product  It  is  often 
called  "waste  papei:"  or  "paper  stock." 
Not  all  paper  in  the  waste  stream  is 
recyclable  if  may  be  heavily 
contaminated  or  otherwise  unusable. 

(mm)  "Specification"  means  a 
detailed  description  of  the  tedmical 
requirements  for  materials,  products,  or 
services  that  specifies  the  minimum 
requirement  for  quality  and  construction 
of  materials  and  equipment  necessary 
for  an  acceptable  product 
Spedifications  are  generally  in  die  form 
of  a  written  descriptioix.  drawings, 
prints,  commiercial  designations, 
industry  standards,  and  other 
descriptive  references; 

(nn)  "State"  means  any  of  the  several 
states,  the  District  of  Columbia,  the 
Commonwealdi  of  Puerto  Rico,  the 
Viigiit  Islands,  Guam.  American  Samoa, 
and  the  Commonwealth  of  die  Northern 
Mariana  Islands;      .  . 

(oo) 'Stationery"  means  writing  paper 
suitable  far  peaand  ink  pencil  or 
typing.  Matching  tnvttlopn  are  included 
fat  this  definition. 

(pp)  Tabulating  cards"  means  cards 
used  in  automatic  tabiilatjug  machiniBs; — 
"Tabulatiag  paper"  means  paper  used  in 
tabulating  finns  for  use-OD  automatic 
data  processing  equipment; 

(qq)  "Toilet  tissue"  means  a  sanitary 
tissue  p^[>er.  TTbe  prinr^twl 
chawwrteristtosaieeoftiiesa,  abeofbency. 
cUwnttnBss.  udadecpiatB  strength 
(constderingaasy  disposability).  it  ts 
maii|^$ted  injoU^of  varying  sizes  or  in 
interleaved 


(tr)  "UnUeaehed  papfrs"  means 
papers  made  of  palp  that  have  not  been 
treated  with  bleaching  agent*; 

(ss)  "Waste  paper"  means  any  of  the 
following  "recovered  materials": 

(1)  Postaxmsumer  materials  sudi  as: 
({)  Paper,  paperboard,  and  fibrous 

wastes  fitxn  retail  stores;  office 
buildings,  homes,  and  so  forth,  after  they 
have  passed  through  their  end  usage  as 
a  consumer  item,  including:  Used 
corrugated  boxes,  old  newspapers,  old 
magazines,  mixed  waste  paper, 
tabulating  cards,  and  used  cordage,  and 
(ii)  AD  paper,  paperboard,  and  fibrous 
wastes  tbat  enter  and  are  collected  from 
municipal  solid  vraste;  and 

(2)  Manufacturing,  forest  residues,  and 
other  wastes  such  as:    - 

(i)  Dry  paper  and  paperboard  waste 
generated  after  completion  of  die 
papermaldng  process  (that  is.  those 
manufacturing  operations  up  to  and 
including  the  cutting  and  trimming  of  the 
paper  machine  reel  into  smaller  rolls  or 
rough  sheets)  including:  Envelope 
cuttings,  bindery  trimmings,  and  other 
paper  and  paperboard  waste,  resulting 
from  printing,  cutting,  forming,  and  other 
converting  operations;  bag.  box,  and 
carton  manufacturing  wastes;  and  butt 
rolls,  mill  wrappers,  and  rejected  unused 
stock;  and; 

(ii)  Finished  paper  and  paperboard 
from  obsolete  hiventories  of  paper  and 
paperboard  manufacturers,  merchants, 
wholesalers,  dealers,  printers, 
converters,  or  others; 

(tq  "Writing  paper"  means  a  paper 
suit^le  for  pen  and  ink.  pencil 
typewriter  or  printing: 

(tni)  "Xerographic/cbpy  paper"  means 
any  grade  of  paper  suitable  for  o^tsring 
by  the  xerographic  process  (a  dry 
method  of  reproduction). 

Subptrt  B-HavMont  and  AddMona  to 
Papor  anrf  Papar  Product 
Spociflullona 

S2S0.10  MfodueHoN. 

This  subpart  offers  guidance  to 
Federal  agencies  that  draft  or  review 
specifications  for  paper  and  paper 
prodoots.  As  ased  in  ^di  subpart  the 
term  "postconsumer  recovered 
materials"  refers  to  waste  paper  in  the 
-ease  of^intiag  and  writing  paqpers  and 
to  lecoyered  meterialalB  fte  case  of  . 
ootten-flber  pa|>as. 

2SP.TI    EMHMiaon'Of  rocovaraa  . 

By  Ma^  188«reach  Federat  agency 
was  reqtdred  to  aasore  that  tts 
spCMB^catioBS  donoiunlBiii]^^ 
disTJ^aattH^gaiiwt.thewsgof  <     r^ 
ppstconsamer  teeowered-mterialat  At « 
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minimum,  except  as  provided  in  §  250.13 
of  tliis  Part  each  Federal  agency  was 
required  to: 

(a)  Revise  those  specifications, 
standards,  and  procedures  that  require 
that  paper  and  paper  products  contain 
only  vir^  materials  to  eliminate  this 
restriction:  and  | 

(b)  Revise  those  specifications, 
standards,  and  procedures  that  prohibit 
using  postconsumer  recovered  materials 
in  paper  and  paper  products  to  eliminate 
this  restriction. 

S2Sai2    RaquiranMnt  of  raeovarMt       i 


(a)  Within  one  year  of  publication  of 
this  revised  guideline,  paper  and  paper 
product  specifications  must  require  the 
use  of  postconsumer  recovered 
materials  to  the  maximum  extent 
possible  without  jeopardizing  the 
intended  end  use  of  the  paper  or  paper 
product. 

(b)  Specifications  that  are  ' 
unnecessarily  stringent  for  a  particular 
end  use  and  that  bear  no  relation  to 
function,  such  as  brightness  and         I 
whiteness  for  copy  paper,  should  be 
revised  in  order  to  allow  for  a  higher  use 
of  postconsumer  recovered  materials. 
Specifications  that  bear  no  relation  to 
function  should  be  revised  according  to 
the  agency's  established  review 
procedure.  In  determining  the 
relationship  to  function  of  existing 
specifications.  Federal  agencies  shouM 
make  maximum  use  of  existing 
voluntwy  standards  and  research  by 
organizations  such  as  the  American 
Society  for  Testing  and  Materials'      I 
Committees  D6.  DlO,  and  F5;  the     ' 
Technical  Association  of  the  Pulp  and 


Paper  Industry;  and  the  American 
Institute  of  Paper  Chemistry. 

S2Sai3   Exchwion  of  products  eontaMng 
rscovsrad  mstsiMs  ttat  do  not  niMt 
rMsofMbte  pmfonnanc*  standards. 

(a)  Notwithstanding  the  requirements 
of  §  S  250.11  and  250.12  of  this  Part, 
Federal  agencies  need  not  revise 
specifications  to  allow  or  require  the  use 
of  postconsumer  recovered  materials  if 
it  can  be  determined  that  for  technical 
reasons,  for  a  particular  end  use,  a 
product  containing  such  materials  will 
not  meet  reasonable  performance 
standards. 

(b)  Any  determination  under  this 
section  should  be  documented  by  the 
drafting  and  reviewing  agency  and  be 
based  on  technical  performance 
information  related  to  a  specific  item, 
not  a  grade  of  paper  or  type  of  product. 
Agencies  should  reference  such 
documentation  in  subsequent 
solicitations  for  the  specific  item  in 
order  to  avoid  repetition  of  previously 
documented  points. 

S  250.14   Now  spsdflcations. 

When  paper  or  a  paper  product 
containing  postconsumer  recovered 
materials  is  produced  in  types  and 
grades  not  previously  available, 
specifications  should  be  revised  to  allow 
use  of  such  type  or  grade,  or  new 
specifications  should  be  developed  for 
such  type  or  grade.  EPA  recommends 
that  procuring  agencies  monitor  new 
developments  and  use  them  to  increase 
the  use  of  postconsumer  recovered 
materials  as  appropriate. 


Subpart  C—Afffrmative  Proeurofnont 
Program 

1250.20   GmsraL 

(a)  Within  one  year  after  the  date  of 
publication  of  this  revised  guideline, 
procuring  agencies  which  procure  paper 
and  paper  products  must  establish  an 
affirmative  procurement  program  for 
such  items.  The  program  must  meet  the 
requirements  of  section  6002(i)  of  RCRA, 
including  the  establishment  of  a 
preference  program;  a  promotion 
program;  procedures  for  obtaining 
estimates  and  certification  of 
postconsumer  recovered  materials 
content  and  for  verifying  the  estimates 
and  certifications;  and  an  annual  review 
and  monitoring  program.  This  subpart 
provides  recommendatiims  for 
implementing  section  6002(i). 

(b)  As  used  in  this  subpart,  the  term  . 
"postconsumer  recovered  materials" 
refers  to  waste  paper  in  the  case  of 
printing  and  writing  grades  and  to 
recovered  materials  in  the  case  of  cotton 
fiber  papers. 

S  250.21    ntcovsrsd  mstsrisls  prsfsrsnoo 


(a)(1)  EPA  recommends  that  procuring 
agencies  establish  minimum  recovered 
materials  content  standards  that  assure 
that  the  postconsumer  recovered 
materials  content  required  is  the 
maximum  available  without 
jeopardizing  the  intended  end  use  of  the 
item  or  violating  the  limitations  of 
Section  6002((;)(1)  (A)  thnnigh  [Q  of  the 
Act. 

(2)  EPA  recommends  that  procuring 
agencies  set  their  minimum  content 
levels  at  the  highest  levels  that  meet  the 
statutory  requirements  but  no  lower 
than  the  levels  shown  in  Table  1. 


Table  1.— EPA  Recommended  Minimum  Content  Standards  of  Selected  Papers  and  Paper  Products 
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t3)  Minimjib  content  standards  should 
be  reviewed  fBaually  based  on 
procurement  experiences,  including  data 
compiled  on  postconsumer  recovered 
materials  content  as  recommended  in 
S  2Sa23(c)  flC  this  part 

(b)  The  rep>nunendations  in 
paragraphs  M  (1)  and  (2)  of  this  section, 
as  well  as  aW  other  affiraiative 
prociuement  program  that  an  agency 
may  adopt  a?e  subject  to  the  followring 
limitations  |hiovided  in  section  6002(c)(1) 
ofRCRA: 

(1)  Maint^nce  of  a  satisfactory  level 
ofcompetiti^ 


'  within  a  reasonable 

meet  (he  petfermance 

in  the  invitation  for  bids: 

tly  at  a  reasonable  price. 

agencies  Uioald  make 

regarding  ccMUpetition 

ity  in  accordance  with  the 

lition  Regulation  (FAR). 

ftseq. 


(2^  Avail 
period-^f  I 

(3)Abilit 
spedficatio 
.(4]AvaiIa|) 

(c)l 
determinat 
and  aVailabli 
Federal  Ac 
48CFRCh. 


§25022 

EPA  reco^tnends  that  procuring 
agencies- coMider  aU  possible 
promptionall  methods  including  the 
following:    . 

(a)  A  spedal  notation  prominently 
displayed  in  any  paper  or  paper  product 
procurement  Isolicitation  or  invitation  to 
bid  i 

(b)  A  statement  in  each  paper 
specificatio||defining  "postconsumer 
recovered  nMterials^"  "waste  paper."  or 
"recovered  materials."  as  applicable,  as 
they  are  defined  in  S  2S0.4  of  this  part. 

'  (c)Abrietetatementin 
advertisemeJQts  of  bids  describing  the 
preference  i^ogram.  Such 
advertisemeBlts  should  be  placed  in  the 
Commerce  I  luawess  daily  and 
periodicals  i  :ommonty  read  by  vendors 
of  paper  iuM  I  ^taper  products  containing 
postoMuum  ar  recovered  materials. 


(d)  Catalog  listings  of  available 
products  (such  as  GSA's  Office 
Siq)plles)  indicating  whidi  paper  or 
paper  product  contains  postconsumer 
recovered  materials. 

(e)  Discussion  of  the  pr^rence 
program  at  bidders' conferences  or  ' 
similar  meetings  ofpotantialbidderr.- ' 

(f)  Announcements  in  recyding 
journals,  trade  magaarines,  and 
procurement  publications.  •  : 

*  -^CA  ^%        fallal  ■■■  ■     ^k^M^Ut^^MI^^     ^ . 

>«eBiCT   LsiMiiieei  eenncMionf  anii . 


poatcoMomecrecovered  miitKlals. 
req)ectively,  Aat  failed  eadi  test:  and 
the  nature  of  the  fofiose; 

(6)  Agency  etpwtence  with  the 
perf oiraance  of  the  procured  products. 


(a)^  Agencies  must  require  vendors  to 
estimate  the  total  percentage  of 
postconsumer  recovered  materials  in 
paper  and  paper  products  supplied  to 
them. 

(b)  Agendes  must  require  vendors  to 
certify  ^e  miniinum  postconsumer 
recovered  materiab  tabe  used  in  the 
performance  of  a  contract 

(c)  There  must  be  reasonable    '^  - 
verification  procedures  for  estimates 
and  certifications,  e.g.,  the  procuring 
agency  may  state  in  soUdtationsfor 
bids  that  in  the  case  of  a  bidder's 
protest  all  estimates  and  certifications 
will  be  sul^ect  to  audits  of  mill  records. 

(d)  For  each  paper  or  paper  produd 
procured,  agendes  should  maintain  the 
following  records: 

(l)The  percentage  of  postconsumer 
recovered  materials  in  the  products 
prodbred  or  (^ered: 

(2)  Qnnparative  price  information  on 
competitive  procurements; 

(3)  Hie  quantity  of  each  item  procured 
over  a  fis(»l  yean 

(4)  The  av^bility  of  the  papermd  . 
paper  products  to.  procuring  agendes; 

(5)  TVpe  of  performance  tests 
conducted,  together  with  the  categories- 
of  paper  or  paper  products  containing 
postconsumer  recovered  materials  ttiat 
failed  the  tests;  the  percentage  (rf  total 
virgin  products  and  products<centaining' 


^-^j  Bad^pro8lHtag  T^^fBOLf  must 
coRfluet  an  annua}  review  and 
monltof^ig  of'the-elfetUveaess  of  its  . 
affirmative  Jirocareraentt  program;^^ 

(b)  EPA  feoDanandb^kat  the  amnal 
review  indude  tfie  firitawin^  HeidK  ■ 

(1)  An  esfimAe  of  4li»qiiaatity  of 
papet  and  pa^^  products  purchased 
containing  pbistcomvunetJceicoYered  :      - 
materials -and  the  total  quantity  of  paper 
ahd'pafier  i»oduots  purdiased. 

(^  A  review  of  ttie  ^^riaticm  between 
estimates  an(|  cerdficafions  of 
postconsumer  recovered  materials  ' 
content  in  paper  and  paper  products  . 
purchased  duiing  the  year,  if  the      ■  • 
variations,  are  significant  procuring 
agendas  should  detMmine  wither 
minimum  content  standards  can  be 
introduced  or  raised  without  causing  a 
long-term  increase  in  price. 

(c)  ftocuring  agendes  should  prepare 
a  report  on  ttieir  annual  review  and 
moiUtoring  of  the  effectiveness  of  their 
procurement  programs  and  make  the 
report  available  to  the  public.  The  report 
should  contain  the  following 
information:  ■     - 

(1)  If  the  case-by-case  approach  is 
beia^  used,  a  demonstration  Ihat  they 
procure  paper  and  paper  products 
containiog  postconsumer  recovered 
materials  to  tfie  maximum  extent 
practicable.  The  basia  for  this 
determinatioa  'should  be  a  review  of  the 
data  compiled  on-iecovered  meHrrials 
content  price,  availability,  and 
perforaumoe.  as  well  as  a  comparison  of 
estimates  and  certifications  provided  by 
the  vendors.  ,    , 
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(2)  If  the  minimum  content  standards 
approach  is  being  used,  a  determination 
of  whether  the  minimum  content         \ 
standards  in  use  should  be  raised, 
lowered,  or  remain  constant  for  each 
item.  The  basis  for  these  determinations 
should  be  a  review  of  the  data  compiled 
on  postconsumer  recovered  materials 
content,  price,  availability,  and 
performance,  as  well  as  a  comparison  of 
estimates  and  certiHcations  provided  by 
the  vendors. 

(3)  Documentation  of  speciHcation 
revisions  made  during  the  year. 

§250.25    Impieinentation. 

(a)  Procuring  agencies  must  complete 
speciHcation  revisions  in  accordance 
with  RCRA  section  6002(d)(2)  and 
development  of  affirmative  procurement 
programs  in  accordance  with  RCRA 
section  6002(i)  within  one  year  from  the 
date  of  publication  of  this  revised 
guideline. 

(b)  Procuring  agencies  must  begin 
procurement  of  paper  and  paper 
products  containing  postconsumer 
recovered  materials  in  compliance  with 
RCRA  section  6002,  one  year  from  the 
date  of  publication  of  this  revised 
guideline. 

(FR  Doc.  88-13917  Filed  6-21-«8;  8:45  amj 
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OEPARTKIENT  OF  HEALTH  AND 
HUMAN  SERVICES 

FamHy  Support  Administration 

45  CFR  Part  1080 

Emergonqf  Community  Services 
Homeless  Grant  Program 

AQENCV:  Family  Support  Administration 
(FSA),  HHS  Office  of  Community 
Services  (CX^S). 

ACnON:  Interim  final  rule  with  request 
for  comments. 


r:  OCS  is  issuing  interim  final 
regulations  for  the  disbursement  of 
funds  for  the  Emergency  Community 
Services  Homeless  Grant  Program  (EHP) 
established  by  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (Pub.  L 100- 
77),  with  a  request  for  comments.  The 
regulations  establish  procedures  that 
States,  territories,  Indian  tribes,  and 
other  organizations  must  follow  to  apply 
for  and  use  the  funds  appropriated  for 
this  program. 

DATES:  The  effective  date  of  this  interim 
final  rule  is  June  22. 1988,  except  for 

i  inSO-*  (RapnrHng  Rpqiiirpmofifft)  1^ 

effective  date  for  S  1080.8  will  be 
announced  in  a  separate  document. 
Consideration  will  be  given  to 
comments  received  by  July  22, 198a  We 
will  consider  all  comments  submitted 
and  revise  these  rules  if  necessary. 
AODKSS:  Address  coaments  ia  writing 
to:  Director,  Office  of  Community 
Services.  Departmeal  of  Health  aiid 
Human  Services.  Attentlan:  EHP  Regs. 
330  Independence  Avenue  SW., 
Washington,  DC  20201. 

Please  address  a  copy  of  comments  on 
information  collection  requirements  to: 
Allison  Herron,  EOMB  Desk  Officer  for 
OCS.  Office  of  Information  and 
Regulatory  Affairs,  Room  3002,  New 
Executive  Office  Building,  726  Jackson 
Place  NW.,  Washington,  DC  20503. 

If  you  prefer,  you  may  deliver  yo* 
comments  to  Room  SOOa  Wilbur  Cohen 
Building.  330  Independence  Avenue 
SW.,  Washington.  DC.  or  to  Room  2038, 
Mary  E.  Switzer  Building,  330  C  Street 
SW.,  Washington.  DC. 

Comments  will-be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  July  13, 1988,  in 
Room  2038  of  the  Department's  offices  in 
the  Mary  E.  Switzer  Building  at  330  C 
Street  SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
ajn.  to  5:00  p.m.  (202/475-0418). 
FOR  FURTHER  INFORSMTION  CONTACT: 
Janet  Fox.  (202)  475-0432. 

SUPPIBNENTARV  INFORHMTION:  The 

Stewart  B.  McKinney  Homeless 


Asaiataoce  Act  (M).  L 100-77.  s^gaed 
July  22, 1887)  eataUithed  a  numbcf  of 
programs  to  assist  iiameless  persona, 
including  the  Emergency  Conunuaity 
Services  H(Hneles8  Grant  Program  fBHI^ 
(Title  VIL  Subtide  D.Sec.  751-75«and 
762  of  Pub.  L 100-77).  The  prograas  is 
operated  by  the  Office  of  Conunuiyty 
Services  (OCS)  within  the  Family 
Support  Administration  (FSA)  of  ms. 
The  McKinney  Act  provides  thafthe 
funds  appropriated  for  the  EHP  program 
are  to  be  distributed  to  States  that 
receive  funds  under  the  Community 
Service  Block  Grant  (CSBG)  proyam  (42 
U.S.C.  9901  et  seq.),  using  the  allocation 
formula  that  applies  to  the  CSBG 
program.  In  adcUtion,  the  Act  sets  aside 
EHP  funds  to  be  awarded  directly  to 
certain  Indian  tribes. 

The  McKinney  Act  authorised 
appropriations  of  $40  million  for  each  of 
Hscal  years  1987  and  1988  for  the  EHP 
program.  Congress  later  appropriated 
$36.6  million  for  FY  1987  and  $t0.148 
million  for  FY  1988.  Congress  made  it 
clear  in  the  conference  report  and  floor 
debate  on  the  Act  that  the  FY  1987  fiuids 
were  intended  to  meet  the  criticafiy 
urgent  needs  of  homeless  people  during 
the  Winter  of  M67-88,  and  that  agencies 
were  to  act  quickly  to  implement  the 
legidation.  Ghren  ftis  clear  statement  of 
Congressional  intent  and  the  fact  that 
the  McKinney  Act  was  not  signed  into 
law  until  July  22, 1987,  OCS  distributed 
FY  1987  funds  in  Uie  fall  of  1987  without 
isBudng  new  regulations,  lliese  interim 
final  regulations  apply  to  funds 
appropriated  lor  fkcal  years  1988  and 
thereafter,  and  geaerally  follow  die 
procedures  used  for  FY  1987  funds.  We 
have  kepA  these  regulations  to  a 
miniraum,  eonsistent  with  the 
Department's  policy  of  allowing 
maximom  flexibility  to  the  States  and 
localities  in  providing  services  to  dieir 
citizens. 

JustificalieD  far  Dispensing  With  Notice 
ef  Proposed  Rulasuldng 

This  Administrative  Procedure  Act, 
creates  an  e^^ception  to  general  notice 
and  Qomment  rulemaking  procedures 
wherei,the  agency  for  good  cause  finds 
that  those  procedures  are  impracticable, 
unnecessary,  or  contrary  to  the  pid>Kc^ 
interest.  The  McKinney  Act  and  its 
legislative  history  indicate  that  Congress 
intended  to  provide  funds  to  augment 
existing  programs  and  services 
available  to  the  homeless  at  the  local 
level,  to  assist  the  homeless  in  accessing 
these  programs  and  Services,  and  to 
develop  new  or  increased  non-federal 
sources  of  funding  for  assistance  to  the 
homeless.  Congress  chose  community 
action  agencies,  organizations  serving' 
migrant  and  seasonal  farmworkers,  Snd    ' 


trftal  organizations  iMcause  of  its 
I  that  these  organisations 
idy  provided  significant  services  to 
the  homeless  and  because  this  would 
auaW  creating  a  new  administrative 
structure  for  disbursing  the  funds.  In 
keeping  with  this  view  of  the  purpose  of 
1km  Emergency  Community  Services 
HeaMless  Grant  Program,  in  general 
I  lugalations  are  narrowly  drawn  to 
1  faaposing  additional  obligations  or 
requirements  on  States,  tribes,  or  the 
pubHa  They  reflect  the  requirements  of 
the  McKinney  Act  and  include  minimal 
fiscsl.  administrative,  and  reporting 
requirements,  drawn  from  current 
regulations  applicable  to  Departmental 
Uodc  yants,  needed  to  insure  the 
proper  and  efficient  use  of  Federal 
fnnds.  We  therefore  believe  that  notice 
of  proposed  rulemaking  is  unnecessary.  | 
In  addition,  notice  and  comment 
ndemaking  is  impracticable,  since 
States  and  OCS  must  have  time  after 
haplementation  of  a  final  rule  to  submit 
applications  for  EHP  funds,  to  review   . 
the  applications  for  approval,  and  to 
disburse  the  funds  according  to  the 
prescribed  formula. -This  must  occur 
befsre  the  end  of  fiscal  year  1988  to 
rasintain  the  availability  of  Federal 
lands.  We  therefore  are  implementing 
these  regulations  through  interim  final 
publication. 

Section-by-Section  Analysis 

Section  IOBO.1    Scope. 

The  regulations  apply  to  the 
Emergency  Community  Services 
Homeless  Grant  Program. 

Set^on  1080.2    Definitions. 

The  regulations  include  definitions  of 
liomeless  individual"  and  "Indian 
tribe"  that  are  taken  directly  fixim  the 
MdCinney  Act.  The  McKinney  Act  limits 
the  definition  of  Indian  tribes  to 
iederally-recognized  tribes,  a  difi'erence 
from  the  CSBG  program,  which  allows 
direct  grants  by  OCS  to  both  federally 
and  state-recognized  tribes. 

*9tate"  is  defined  to  include  the  fifty 
states,  the  District  of  Columbia,  the 
CoBsaMMiwealth  of  Puerto  Rico,  the 
Vtigia  Islands,  Guam,  American  Samoa, 
die  Commonwealth  of  the  Northern 
Meriana  Islands,  and  the  Republic  of 
Patau.  This  definition  is  consistent  with 
diat  used  for  the  CSBG  program. 

Section  1080.3    Allocation  of  funds. 

The  regulations  implement  the 
McKinney  Act  requirement  that  the  EHP 
frmds  be  allocated  to  States  that  receive 
fiinds  under  the  CSBG  Act,  using  the 
aHocation  formiila  that  applies  to  CSBG, 
as  set  out  in  section  674(a)(1)  of  Pub.  L 
«7-35  f42  U.S.C.  9903(a)(1)). 
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Section  10e0.i  '■  \  Eligible  use  of  funds. 

As  requirec  by  Pub.  L 100-77.  the 
regulations  stale  that  grant  recipients 
may  use  EHP  lunds  only  to:  (1)  Expand 
comprehensi^  i  services  to  homeless 
individuals  tol  provide  follow-up  and . 
long-term  seriioes  to  help  them  make 
the  transition  out  of  poverty;  (2)  provide 
assistance  in  |cft>taining  social  and 
maintenance  Services  and  income 
support  services  for  homeless 
individuahK  ^  (Shpromoie  private 
sector  and  otl  icr  assistance  to  homeless 
individuais. 

Section  1080,1 '   Application  procedure 
for  slates^ 

Under  the  1^  rms  of  ;  die  McKinney  Act; 
a  State  6iast  4^y  tffOC&fwtHe  EHP 
funds.  These  Mgulatiohs  specifyihat 
State  applicaiibns  must  be  submitted  by 
August  8.  iseij  for  FY  1968  funds,  and 
for  future  yetH  at  a  time  established  by 
the  SecretaryJ  I 

App|ic8ti(Na|fl  can  be  in  any  format,  but 
must  deflcribfl  the  agencies, 
oiganizationsl  bid  activities  the  State 
intends  to  support  with  the  fyods 
received.  The  lappHcation  must  also 
include  statutnily  requirecl  assurances 
that  the  State  {Will  award  all  the  funds  to 
community  amon  agengies  eligible  to 
receive  ^ds  kinder  section  675(cK2)(A) 
of  the  C$BG  Att  (42  U.S.C.     . 
9S»4(c)(2)(A))U>t8aniution8  serviiig,    J . 
mig^nt  and  seasonal  farmworkers,  and 
certain,  othdrjb^gaiiizations  that  relBeived 
FY  1964  CSPu  j^ds  from  a  State  under 
spetial  waived  •provisions  included  in 
Pub.  L  96-1391  (There  are  about  40 
"special  waiver"  organizations  located 
in  only  3  Stat^^— Colorado.  Utah,  and 
Wyoming).  Nbf  less  than  ninety  percent 
of  the  amount^lmust  go  to  eligible 
organizations  iQiat  were  providing 
services  to  mMt  the  critically  urgent 
needs  of  hom^fess  individuals  as  of 
January  1. 1987.  The  funds  may  not  be 
used  to  supplqat  or  replace  other 
homeless  assistance  programs 
administered  mr  the  State,  or  to  deh-ay 
State  adminisi^tive  expenses. 

Section  1080.6 
organizations. 


Funding  oftiUemative 


Under  the  Mi:Kinney  Act.  if  a  State 
fails  to  apply  f0r  its  share  of  the 
available  fun4$  or  does  not  submit  an 
approvable  ab^lication.  the  Secretary  is 
to  award  the  slate's  allocation  to  other 
organizations  liirithin  the  State.  Only 
those  organizations  eligible  for  funding 
by  the  State  under  the  EHP  program 
(e.g..  community  action  agencies, 
organizations  pierving  migrant  and 
seasonal  farmkVorkers.  and  "special 
waiver"  recipient  organizations^may 
receive  funding  under  this  section.  Not 


less  than  ninety  percent  of  the  fund» 
must  be  awarded  to  such  organizations 
that  were  serving  the  homeless  as  of 
January  1. 1987.  These  interim  final 
regulations  provide  that  the  Secretary 
will  award  all  of  the  funds  to  el^ble 
organizations  in  the  State  involved,  in 
the  same  proportion  as  the  State 
distributed  its  CSBG  funds  to  those 
organizations  for  the  previous  fiscal 
year.  States  generally  update  their 
CSBG  distribution  formulas  annually  to 
account  for  shifts  in  populations.  Using 
the  State's  most  recent  formula  to 
distribute  EHP  funds  %vill  allow  the 
Seqretary  to  allocate  binds  to  those 
areas  Qiie  &tate  has  recently  deemed 
mostion^ied.  . 

Section  ld$0.7   Funding  of  hniicat 
tribes.      '^ 

Sectiob  782  of  the  McKinney  Act 
specifies  that  not  less  than  IJ  percent  of 
any  fimds  appropriated  for  EHP  are  to 
be  set  aside  and  distributed  by  OCS 
directly  to  Indian  tribes.  In  order  for  a 
tribe  to  make  effective  use  of  the  limited 
EHP  fund*,  we  believe  that  it  would 
already  need  to  be  administering 
Federal  assistance  programs  with 
similar  purposes  and  administrative 
structures.  In  addition,  if  the  over  SOO 
federally-recognized  Indian  tribes 
(iodiiding  Aladcan  Native  villages)  all 
applied  for  the  relatively  small  amount 
of  money  available  ($549,000  for  1987 
and  $287,220  for  1988).  proportionate 
disbibution  would  rasuU  in  many  grants 
too  smaU  tolM  effective.  Similarly,  the 
amount  of  funds  is  too  small  to  justify 
competitive  grant  awards.  Given  this 
situation,  OCS  distributed  FY  1987  funds 
only  to  those  tribes  that  applied  for  and 
received  CSBG  direct  grants  for  FY  1988 
(since  the  funds  were  actually  allocated 
in  FY  1988).  and  established  a  minimum 
grant  amount  of  $1.0(X).  For  1987, 74 
tribes  were  funded  under  this  provision. 

We  believe  that  the  same 
circumstances  which  guided  the 
allocation  of  FY  1987  funds  continue  to 
apply  to  the  EHP  program  for  FY  1988. 
Accordingly,  these  regulations  state  that 
only  those  federally-recognized  tribes 
that  apply  for  and  receive  CSBG  ^nds 
directly  from  the  Office  of  Community 
Services  in  aiiy  fiscal  year  will  be 
eligible  to  receive  direct  grants  of  EHP 
funds  from  OCS  for  that  year.  A 
minimum  grant  award  amount  is  also 
established.  Rather  than  the  single  $1000 
minimum  award  used  for  FY  1987  funds, 
however,  the  regulations  specify  that 
those  tribes  that  would  odierwise 
receive  between  $1  and  $500  under  the 
allocation  formula  would  have  that 
amount  raised  to  $500.  Those  tribes  that 
would  receive  between  $501  and  $999 
will  instead  receive  a  $1000  award 


Given  the  limited  amount  of  funds 
available  for  Indian  tribes  and  the  small 
size  of  some  of  the  tribes.  OCS 
determined  that  this  two-step  minimum  - 
grant  award  process  would  result  in  a 
more  equitable  distribution  of  funds. 

The  regulations  do  not  require  Indian 
tribes  to  submit  an  EHP  application 
because  we  believe  that  a  separate 
application  requirement  would  be  too 
burdensome,  given  the  small  amount  of 
funds  involved.  Eligible  federally- 
recognized  Indian  tribes  that  apply  for  a 
CSBG  direct  ^ant  under  section  674(c)    . 
of  the  C8BQ  Act  (42  U.S.a  9903(e))  wiU 
bejcOMideredUrnaveappUadfiBraa      . 
EHP  grant  Acceptance  of  its  CSBG 
application  ivill  oo<istitute  anproval  of    ^ 
an  EHP  grahtrlor  an  Indian  tribe. 

Indian  Funding  Formula 

The  Indian  Set-aside  funds  will  be 
allocated  to  eligible  tribes  on  the  basis 
of  the  size  of  the  tribe's  population  living 
in  poverty.  The  tribe's  poverty 
population  will  be  determined  by 
multiplying  its  overall  population  by  the 
rural  poverty  rate  for  Indians  in  the 
State  in  which  die  tribe  is  located.  Each 
tribe's  poverty  population  will  dien  be 
compared  to  die  total  poverty 
population  of  all  fribes  funded  under 
this  section  to  determine  its  share  of  the 
funds,  adjusted  if  necessary  to  reflec^ 
the  m^imum-grant  award.  The         ' .' '  , 
regulations  spedfy  diat  the  figures  used 
to  calculate  the  size  of  a  Mbe's  poverty 
population  «viU  be  diose  establisbecl  by 
OCS  for  the  purposes  of  making  direct 
grant  awards  to  Indian  tribes  for  the 
CSBG  program.  Any  changes  made  to 
those  figures  by  OCS  will  also  be 
applied  to  the  EHP  program. 

As  an  example,  if  a  tribe  with  a  total    . 
population  of  3.000  is  located  in  a  State 
where  the  Indian  rural  poverty  rate  is 
50%,  die  tribe's  poverty  population  will 
be  1500  (3.000X50% =1,500).  If  5  tribes 
with  a  total  poverty  population  of  10,000 
were  funded,  then  one  tribe  with  a 
poverty  population  of  1500  would 
receive  15%  of  the  available  funds  (1,500 
divided  by  10,000=15%).  If  die  total  EHP 
set-aside  funds  available  were  $20,000. 
this  tribe  would  receive  $3,000 
($20,000  X 15% =$3,000).  If  die  allocation 
calculated  under  this  formula  came  to 
less  than  the  minimum  grant  amount  of    - 
$500  or  $1,000.  the  amount  would  be 
adjusted  up  to  that  amount,  and  the 
allocations  for  the  other  tribes  would  be 
adjusted  down  proportionately  to 
accommodate  it. 

We  believe  this  formula  improves 
upon  the  method  used  for  FY  1987  funds, 
which  were  allocated  to  tribes  on  the 
basis  of  the  C^G  allocation  formula. 
That  method  was  used  because  it  was 


23570       Fedecal  Regitar  /  Vol.  S3.  No.  120  /  Wednesday.  June  22.  1888  /  Rulea  md  RegulatfcHW 


well-known  and  was  immediately 
available  to  disbuna  funds  quickly 
during  the  1967-a8  winter  season.  For 
future  years,  we  considered  several 
options  for  dtstributioo.  including 
continoed  use  of  the  CSBG  formula. 
However,  the  amount  of  funds  allocated 
to  a  tribe  under  the  CSBG  for&iula  is 
based  upon  a  tribe's  share  of  a  State's 
allocatioa.  while  the  EHP  ftinds  are  set- 
aside  for  distribution  on  a  national 
basis,  without  reference  to  a  tribe's 
share  of  State  fiinds.  In  calculating 
allocatiotts  based  on  the  CSBG  foimula, 
we  found  that  two  tribes  of  sioiUar 
overall  size  and  poverty  populations 
could  receive  significant^  different 
amounts  of  funds  depending  on  the 
State  in  which  diey  were  located.  We 
have  modified  the  allocation  saethod  for 
FY  1968  and  thereafter  to  avoid  this 
result 

Another  option  we  considered  was  an 
aHocation  based  strictly  upon  overall 
tribal  population.  In  the  mterests  of 
providing  tribes  with  maximum  funding 
based  on  poverty,  we  did  not  dioose 
this  option.  Ideally,  we  wouU  like  to 
disburse  hrnda  on  the  basis  of  the 
number  of  homeless  Indiana  {q  eacb 
tribe.  However,  there  are  no  unifonnly 
available  figures  on  homeless  Indians  by 
tribe. 

For  all  these  reasons,  we  have 
detennined  that  the  best  available 
allocatioD  fonnula  at  this  time  is  baaed 
upon  the  relative  size  of  the  poverty 
populations  of  ehgible  tribes. 

Section  1080.8   Reporting  requirementa. 

These  regulations  require  all  EHP 
grant  recipient  to  report  annually  to 
OCS  on  their  nnplementation  of  the  BIP 
program.  The  report  is  to  indicate  the 
types  of  activities  firaded,  the  number  of 
individuals  served,  and  any 
impediments  to  homeless  individuals' 
use  of  the  program  or  to  dieir  obtaining 
services  or  benefits  under  the  program. 
The  report  may  be  in  any  format  but 
must  be  submitted  within  e  months  of 
the  end  of  the  period  covered  by  the 
report  (e.g.,  the  report  will  be  due  by 
March  31  for  the  fiscal  year  v^iich  ended 
on  September  30  of  the  previous  year). 
We  would  strongly  encourage  grantees, 
however,  to  submit  their  reports  by 
December  31  of  each  year,  while  the 
details  of  the  program  are  stiU  fresh. 
This  information  will  allow  HHS  to 
fulfill  its  obligation  under  sectioo  203(c) 
of  the  McKinney  Act  to  report  annually 
to  Confess  and  the  Interagency  Council 
on  the  Homeless  on  the  implementatioa 
and  effectiveness  of  the  pra^ams 
funded  by  the  Act 


Section  10B0.9   Other  requirements. 

The  McKinney  Act  is  silent  m  a 
numberofadminisbetive  details 
necessary  to  ensme  that  EHP  funds  are 
spent  as  intended  by  the  law.  We  have 
determined  tiiat  the  best  way  to  ensure 
that  the  intent  of  Congress  is  carried  out 
is  to  make  the  QiP  program  subject  to  a 
few  selected  regulations  tiiat  are 
currendy  applicable  to  the  IfflS  Mode 
grant  programs,  including  CSBG. 
.  lliese  interim  final  regulations  apply 
to  HIP  the  payment  regulations 
appUcaUe  to  the  HHS  blodc  grant 
programs  (45  U.S.C.  Part  96,  Subpart  B. 
S  96.12,  atf  amended).  Those  blodc  grant 
r^ulations  provide  that  tiie  Secretary 
will  make  payments  to  the  grantees  at 
such  times  and  in  soch  amounts  as  are 
consistent  with  section  203  of  the 
Intergovernmental  Cooperation  Act  (42 
U.S.C.  4213)  and  Treasury  Circular  No. 
1075  (31 CFR  Part  205).  Those 
regulations  in  essence  are  intended  to 
limit  die  amount  of  time  elapsing 
between  a  grantee's  acquisition  of 
federal  funds  and  their  expenditure,  and 
mean  that  many  awards  may  be 
disbursed  in  more  than  one  payment 
rather  than  in  a  lump  sum.  thus  reducing 
federal  interest  costs. 

The  regulations  make  the  HHS  block 
grant  regulations  concerning  the  time 
period  for  obligation  and  expenditure  of 
funds  (45  U.SXI  Part  96.  Subpart  B. 
§  96.14)  applicable  to  EHP.  Those 
regulations  provide  that  fimds  that  a 
State  has  not  obligated  by  the  end  of  the 
fiscal  year  in  whidi  they  were  fkst 
allotted  will  remain  available  for 
obligation  during  the  following  fiscal 
year. 

Also  applying  to  EHP  are  the  financial 
management  and  audit  reigidations 
applicable  to  tiie  HHS  bfock  grant 
programs  (45  U.S.C.  Part  96,  Subpart  C. 
as  amended).  Tliose  regulations  require 
States  to  obligate  and  expend  federal 
grant  funds  in  accordance  with  the  laws 
and  procedures  applicable  to  the 
obligation  and  expenditure  of  th«r  own 
funds.  Those  ragulations  also  require 
States  and  tribes  that  receive  over 
Sioaooo  in  faderal  pant  fiuids  from  all 
sources  to  conduct  a  single  audit  of  fdl 
federal  financial  assistance  under  the 
terras  of  the  Single  Audit  Act  (Pub.  L 
98-502).  SUtes  and  Indian  tribes  that 
receive  faetweoi  $25j000  and  SlOQAX)  in 
federal  grants  may  either  nmy^^gt  a 
single  audit  or  an  aadit  that  meets  the 
statutory  raquiiemaats  of  that  program. 
Since  tiie  MdCimiey  Act  does  not 
prescribe  audit  lequiremrats  for  EHP. 
these  graolees  must  also  ooodoct  a 
siqgle  audit  SUtes  or  ti^MS  that  receive 
less  ftan  $25,060  ia  federal  funds  from 
all  sources  are  not  sabject  to  federal 


audit  requirements.  The  HHS  block 
audit  regulations  specify  reporting 
deadlines  for  audits,  and  lay  out 
procedures  for  the  repaymmit  of  foods 
found  by  the  atidit  to  have  been  spent 
improperly.  The  bfock  grant  regulations 
also  identify  the  Regimoal  Office  of 
Investigations  of  tiie  Department's 
C^ce  of  Inspector  General  as  the 
agency  to  which  States  and  Indian  tiibes 
should  report  infonnation  relating  to 
possible  fiaud  or  other  offenses  against 
tiie  IMited  States. 

These  regulations  also  specify  that  all 
EHP  grants  are  subject  to  the 
enforeement  regulations  applicable  to 
the  HHS  block  grant  programs  (45  CFR 
Pffii  96,  Sid)part  B.  as  amended).  Those 
regulations  estabbah  procedures  for 
accepting  and  responding  to  complaints 
that  a  recipient  has  improperty  spent 
fedetal  funds.  Tliey  inchide  the  ^ht  to  a 
hearing  on  the  oonpJaint  appeal  ri^ts. 
and  repayment  of  funds. 

Finalfy.  die  EHP  regulations  state  that 
grant  redpients  are  subject  to  the 
hearing  procedures  regulations 
applicable  to  the  HHS  block  grant 
programs  (45  CFR  Part  96,  Subpart  F). 
Those  regulations  spedfy  the 
procedures  and  time  requirements  for  a 
hearing. 

Impact  Analysis 

Executive  Order  12291 

Executive  Order  12201  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  major  rules,  which  are  defined  in  the 
Order  as  any  rule  that  has  an  annual 
effect  on  the  national  economy  of  $100 
million  or  more  or  has  certain  other 
specified  effects.  The  Department  has 
determined  that  these  regulations  are 
not  majw  rales  within  the  meaning  of 
the  Executive  Order  because  they  will 
not  have  an  effect  on  the  economy  of 
$100  million  or  more,  or  odierwise  meet 
the  threshold  critnia. 

Regulatory  Flexibility  Act  of  1980 

Consistent  with  the  Regulatory 
Flexibilify  Act  of  1980  (5  U.S.C.  Ch.  6). 
the  Department  tries  to  anticipate  and 
reduce  the  impact  of  rules  and 
paperwoik  requirements  on  smaU 
businesses.  For  each  nde  with  a 
"significant  econondc  impact  on  a 
substantial  number  of  small  entities,"  an 
analysis  is  prepared  descrilring  the 
rule's  fanpact  on  small  entities.  &nall 
entities  are  defined  in  tiie  Act  to  indude 
small  basinesses,  small  eoi^rofit 
oiganizatieas.  and  small  governmental 
entities.  The  primary  Impact  of  tfiese 
regulatians  is  on  the  States,  which  are     ' 
not  "small  entities"  within  tiie  meairing 
of  the  Act  For  these  reasons,  the 
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Secretary  ceHpfies  that  these  rules  "will 
not  have  a  si^^cant  impact  on  a 
substantial  nmmber  of  small  entities. 

Paperwork  Hi^ducUoa  AtA 


Under  the  ^perworic  Reduction  Act 
of  1980.  Pub.  %.  gft-511,  all  Dqiartments 
are  requiredjft  submit  to  the  OfRce  of 
Management!  kriA  Budget  for  review  and 
approval  any  reporting  or  recordkeeping 
requirements  in  a  proposed  or  final  rule. 
These  regulations  require  grant 
recipients  to  aubmit  an  annual  report  to 
OCS  on  theiij  Implementation  of  the  EHP 
program  and  Sny  impediments  to 
homeless  individuals'  use  of  the  program 
or  to  their  ofajtaining  services  or  benefits 
under  the  pnigram.  This  information  is 
essential  so  l^at  HHS  can  fulfill  its 
obligation  under  section  203(c)  of  the 
MciGnney  A^i  to  report  to  Congress  and 
the  Interagehqy  Council  on  the 
Homeless  onilhe  inqilementation  and 
effectivenessTbf  the  programs  hmded  by 
the  Act.  The  Office  of  Community 
Services  has  submitted  information  to 
the  Office  of  Management  and  Budget 
requesting  aperoval  of  the  reporting 
requirement  [^  copy  of  any  comments 
on  these  papehvorlc  requirements  should 
be  sent  to  Allison  Herron.  EOMB  Desk 
Officer  for  OCS,  Office  of  Information 
and  Regulatoiy  Affairs,  Room  3002.  New 
Executive  OfHce  Building,  726  Jackson 
Place  NW.,  Weshington,  DC  20503, 

Ust  of  Subiei<s  b  45  CFR  Part  1080 

Administrative  practices  and 
procedures.  Community  action 
programs.  Grant  programs — social. 
Homeless  assistance. 

For  the  reasons  set  forth  in  the 
preamble,  Pari  1080  is  added  to  Title  45 
of  the  Code  of!  Federal  Regulations  as 
follows: 

PART  1080^|MERGENCY 
COMMUNITY  SERVICES  HOMELESS 
GRANT PROORAM 


1060.1 
1080.2 
1080.3 
1080.4 
1080.5 
1080.8 
lOOOJ^ 
1080.8 

looao 


Scope.] 
Definiipns. 
AllocaHon  of  funds; 
Etiglbl^kiM  of  funds. 
ApplicBttoh  procedures  for  States. 
Fuadi%  of  alternative  (Msanizations. 
FuodiiH  of  faMban  tribes. 
Reporiug  requirements. 
Other  nquirements. 

Autharitr.42tj.S.ClU02(10lS(aL48S);42 
U.S.C  11461-11464. 11472(101  Stat.  532-533). 

»1000.f   8eo^ 

This  part  MJplies  to  the  Emergency 
Conununity  Svvices  Homeless  Grant 
Program. 

fi  1000.2    OewjitMuiw. 

(a)  "HomehLs"  or  "homeless 
individual"  idiludes: 


(1)  An  individual  who  lades  a  fixed, 
regular,  and  adequate  nighttime 
residence;  and 

(2)  An  individual  who  has  a  primary 
ni^ttime  residence  that  is: 

(i)  A  supervised  pubUcly  or  privately 
operated  shelter  designed  to  iHvvide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill): 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(iii)  A  public  or  private  place  not 
desired  for,  or  oidinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

The  term  "homeless"  or  "homeless 
individual"  does  not  include  any 
individual  imprisoned  or  otherwise 
detained  pursuant  to  an  Act  of  the 
Congress  or  a  State  law. 

(b)  "State"  includes  the  fifty  states, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Republic  of 
Palau. 

(c)  "Indian  tribe"  means  any  tribe, 
band,  nation,  or  other  organized  group 
or  community  of  Indians,  including  any 
Alaska  Native  village  or  regional  or 
village  corporation  (as  defined  in.  or 
established  pursuant  to,  the  Alaska 
Native  Ctabns  Settlement  Act),  that  is 
recognized  by  the  Federal  Government 
as  eligible  for  special  programs  and 
services  provided  to  Indians  because  of 
their  status  as  Indians. 

11080.3   AHocadonoffunde. 

Rrom  die  amounts  made  available 
under  the  Emergency  Conununity 
Services  Homeless  ^rant  Program,  the 
Secretary  shall  make  grants  to  States 
that  administer  programs  under  the 
Community  Services  Block  Grant  Act  '^ 
(42  U.8.C.  9901  etseq.).  Such  granU  shall 
be  allocated  to  the  States  in  acoHdance 
with  the  formula  set  forth  in  section 
e74(a)(l)  of  soch  Act  {42  U.S.C 
99b3(a)(lM.  >.. 

S1000C4    ElfMeuMOffiinda. 

Amounts  awarded  under  the 
Emergency  Conununity  Services 
Homeless  Grant  f^ogram  may  be  used 
only  for  the  fdlowing  purposes: 

(^  Expansion  of  con^piehensive 
services  to  homeless  infUviduals  to 
provide  follow-up  end  long-term 
services  to  help  them  i»ake  the 
transilfon  out  of  pove 

(b)  PliMd^on  of  assiijiance  in 
bbtatning  social  and  maintenance' 
services  and  income  8t4>port  services  for 
homeless  individuals;  and  . 


(c)  Promotion  of  private  sector  and 
other  assistance  to  homeless 
individuals. 


S1000.S 

states. 


AppOcsMon  procedures  for 


(a)  Each  State  requesting  funds  under 
the  Emergency  CommuiUty  Services 
Homeless  Grant  Program  shall  submit 
an  applicatitm  for  funds  for  each  fiscal 
year.  For  fiscal  year  1988,  the 
application  shall  be  submitted  no  later 
than  August  8, 1988.  In  succeeding  fiscal 
years,  the  application  shall  be  submitted 
at  a  time  established  by  the  Secretary. 

(b)  The  application  may  be  in  any 
format,  but  must  include  a  description  of 
the  agencies,  organizations,  and  <  - 
activities  that  the  State  intends  to 
support  with  the  amounts  received.  In 
addition,  the  application  must  include 
the  following  assurances: 

(1)  The  State  will  award  aU  of  die 
amounts  it  receives  to: 

(i)  Community  action  agencies  that 
are  e.ligible  to  receive  amounts  under 
section  675(c)(2)(A)  of  the  Community 
Services  Block  Grant  Act  (42  U.S.a 
9904(c)(2)(A)); 

(ii)  Organizations  serving  migrant  and 
seasonal  farmworkers;  and 

(iii)  Any  organization  to  which  a 
State,  that  applied  for  and  received  a 
.waiver  from  the  Secretary  under  Pub.  L 
9(1-139,  made  a  grant  under  the 
Community  Services  Block  Grant  Act 
(42  U.S&  9001  et  seq.)  for  fiscal  year 
1984; 

(2)  Not  less  than  90  percent  of  die 
amounts  received  shaU  be  awarded  to 
agencies  and  organizations  meeting  the 
requirements  of  paragraph  (b)(1)  of  this 
sectimi  that  as  of  January  1, 1987,  were 
providing  services  to  meet  the  criUc&Uy 
urgent  needs  of  homeless  individuals; 

(3)  No  amount  received  will  be  used  to 
supplant  other  programs  for  homeless 
individuals  administered  by  the  State: 
and 

(4)  No  amount  received  will  be  used  to 
defray  State  administrative  costs. 

f  1000.0   Fimdbioef 


(a)  If  a  State  does  not  apjply  for  or 
submit  an  approvable  application  for  a 
grant  under  the  Emergency  Community 
Services  Homdess  Grant  Program,  die 
Secretary  shall  use  die  amounts  that 
would  have  been  allocated  to  that  State 
to  make  grants  to  agencies  and 
organizations  In  die  State  that  meet  the 
requirements  of  §  1000L5(b)(l)  and  (2)  of 
this  chapter. 

(b)  Hie  amounts  allocated  under  this 
section  in  any  fiscal  year  shaU  be 
awarded  to  uigible  agencies  and 
organizations  ki  the  same  proportion  as 
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funds  distributed  to  those  agencies  and 
organizations  by  the  State  for  the 
previous  fiscal  year  under  the 
Community  Services  Block  Grant 
Program  (42  U.S.C.  9904(c)(2)(A)). 

§1Ma7    Fundbtg  of  Indian  tribes. 

(a)  Not  less  than  1.5  percent  of  the 
funds  provided  in  each  fiscal  year  for 
the  Emergency  Community  Services 
Homeless  Grant  Program  shall  be 
allocated  by  the  Secretary  directly  to 
Indian  tribes  that  have  applied  for  and 
received  a  direct  grant  award  under 
section  674(c)  of  the  Community 
Services  Block  Grant  Act  (42  U.S.C. 
9903(c))  for  that  fiscal  year. 

(b)  An  Indian  tribe  funded  under  this 
'section  is  not  required  to  submit  an 

application  for  Emergency  Community 
Services  Homeless  Grant  Program 
funds.  A  tribe'a  application  for  a  direct 
grant  award  under  section  674(c)  of  the 
Community  Services  Block  Grant  Act 
(42  U.S.C.  9903(c))  that  is  submitted  by 
September  1  for  the  succeeding  fiscal 
year  will  be  considered  as  an 
application  for  Emergency  Community 
Services  Homeless  Grant  Pn^am  funds 
for  that  fiscal  year.  Acceptance  of  the 
Community  Services  Block  Grant 
application  will  constitute  approval  of 
an  award  ol  funds  under  this  section. 

(c)  Funds  allocated  under  this  section 
shall  be  allotted  to  an  Indian  tribe  in  an 
amount  that  bears  the  same  ratio  to  all 
the  funds  allocated  under  this  section  as 
the  tribe's  poverty  population  bears  to 
the  total  poverty  population  of  all  tribes 
funded  under  this  section,  except  that  no 


tribe  shall  receive  an  amount  of  less 
than: 

(1)  $500.  for  those  tribes  whose 
allocation  under  this  section  would 
otherwise  be  at  least  $l  but  no  more 
than  $500;  or 

(2)  $1000,  for  those  tribes  whose 

allocation  under  this  section  would 

otherwise  be  at  least  $501  but  less  than 
$1000. 

(d)  For  purposes  of  this  section,  an 
Indian  tribe's  poverty  population  shall 
be  calculated  by  multiplying  the  tribe's 
overall  p<^ulation  by  the  Indian  rural 
poverty  rate  for  the  State  in  which  it  is 
located,  using  the  population  and  rural 
poverty  rate  figures  established  for  the 
purposes  of  making  direct  grants  under 
section  874(c)  of  the  Community 
Services  Block  Grant  Act  (42  U.S.C 
9903(c)). 

§1080.8    Reporting  rcquirmiMnts. 

Each  recipient  of  funds  under  the 
Emergency  Community  Services 
Homeless  Grant  Program  shall  submit 
an  annual  report  to  the  Secretary,  within 
6  months  of  the  end  of  the  period 
covered  by  the  report,  on  the 
expenditure  of  funds  and  the 
implementation  of  the  program  for  that 
fiscal  year.  The  reporf  is  to  state  the 
types  of  activities  fiinded.  the  number  of 
individuals  served  and  any 
impediments,  inlcluding  statutory  and 
regulatory  restrictions  to  homeless 
individuals'  use  of  the  program  and  to 
their  obtaining  services  or  lienefits 
under  the  programs.  , 


S10ML8   Ottwr  wqulrsmsnls. 

All  recipients  of  grants  under  the 
Emergency  Community  Services 
Homeless  Grant  Program  shall  be 
subject  to  the  following  regulations 
applicable  to  the  block  grant  programs  , 
in  the  Department  of  Health  and  Human 
Services: 

(a)  45  CFR  Part  96.  Subpart  B. 
{96.12— Grant  Payment,  concerning  the 
timing  and  method  of  disbursing  grant 
awards; 

(b)  45  CFR  Part  96.  Subpart  B, 

i  96.14 — Time  Period  for  Obligation  and 
Expenditure  of  Grant  Funds,  as 
amended,  concerning  the  availability  of 
grant  funds. 

(c)  45  CFR  Part  96.  Subpart  C— 
Financial  Management,  as  amended, 
concerning  the  financial  management 
and  audit  requirements: 

(d)  45  CFR  Part  96,  Subpart  B— 
Enforcement,  as  amended,  concerning 
the  enforcement  and  complaint 
procedures;  and 

(e)  45  CFR  Part  96,  Subpart  F— 
Hearing  Procedures,  concerning  the 
hearing  procedures. 
WayMA.SlaBtoa, 

A  dministrator.  Family  Support 
Administration. 

Date:  April  25. 198a 
OtisR.Boweo.  ' 

Secretary,  Department  of  Health  and  Human 
Services. 

Date:  June  2. 1968. 
(FR  Doc.  88-14110  Filed  6-20-88;  11:23  a.in.| 

MUMQ  COM  41S».M^ 


>.;- 


,-v,'.  ■    I    ' 


."t'^ri^'-s-iifKM-^^^*  V'  i-' 


:>'^-"V 


J  •■if. 


^.  vi'^ki"  i^*.j^i»>.vf  fc.-.-  -.  ' ,.  4'^ 


June  22,  IMS 


f^  IX 


Department  of 
Transportation 

14  CFR  Part  382 

Nondiscrhrtination  on  the  Basis  of 
Hancticap  in  Air  Travel;  Notice  of 
Proposed  Rulemalcing 
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PEPAimiENT  OF  TRANSPORTATION 


14CFRPert382 
[Docket  4SC57;  Notice  •»-•] 


:w-- 


NomMecriminetion  on  the  Basie  of 
Handicap  in  Air  Travel 

AOCNCV:  Department  of  Transportation. 
Office  of  the  Secretary. 

action:  Notice  of  proposed  hilemaking 
(NPRM). 

SUMMARV:  The  Department  is  proposing 
a  rule  to  implement  the  Air  Carrier 
Access  Act  of  1966.  The  proposed  rule 
would  prohibit  discrimination  by  air 
carriers  on  the  basis  of  handicap 
consistent  with  the  safe  carriage  of  all 
passengers.  The  proposed  rule  would 
also  establish  enforcement  procedures 
for  the  rule's  provisions. 
DATE:  Comments  should  be  received  by 
September  20. 1988.  Late-filed  comments 
will  be  considered  to  the  extent 
practicable. 

ADORESS:  Comments  should  be  sent  to 
Docket  Cleric  Docket  No.  45657, 
Department  of  Transportation.  400  7th 
Street  SW..  Washington.  DC  2059a 
Room  4107.  For  the  convenience  of 
persons  who  will  be  reviewing  the 
docket,  it  is  requested  that  commenters 
provide  duplicate  copies  of  their 
comments.  Comments  will  be  available 
for  inspection  at  this  address  Monday 
through  Friday  from  9:00  a.m.  through 
5:30  p.m.  Commenters  who  wish  the . 
receipt  of  their  comments  to  be 
acknowledged  should  include  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  docket  clerk  will 
date-stamp  the  postcard  and  mail  it  to 
the  commenter. 

RM  nmTHEii  mrawATiON  contact: 
Robert  C.  Ashby.  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  400  7th  St..  SW..  Room 
10424.  Washington.  DC  20590.  Telephone 
202-366-«306  (voice);  20a-755-7687 
(TDD). 

SUPPLEMENTARY  INFORMATION: 

Background 

Air  carrier  policies  and  practices 
concerning  disabled  passengers  have 
long  been  a  troublesome  and 
controversial  subject.  Many  disabled 
passengers  have  objected  taairiine 
policies  that  they  view  as  inconvenient, 
unnecessary,  and  disoiminatory. 
Disabled  passengers  have  also 
expressed  concern  about  the  seeming 
inconsistency  of  airline  policies, 
asserting  diet  it  is  often  difficult  for 
them  to  know,  from  one  airiine  to  the 
next  or  even  bom  one  terminal  or  flight 


crew  to'the  next  on  the  teoie  airiine. 
what  condition^  will  be  imposed  on 
their  ebility  to  travel.  Air  carriers,  on  the 
other  hand,  have  defened  some  of  diese 
policies  as  being  necessary  for  safety, 
for  economics,  or  for  the  convenience  of 
pasengers. 

In  1982.  the  Civil  Aeronautics  Board 
(CAB)  promulgated  14  CFR  Part  382.  a 
regulation  intended  to  prohibit  ' 
discrimination  on  the  basis  of  handicap 
by  certificated  air  carriers  (i.e.,  the 
larger  airlines)  and  commuter  air 
carriers.  The  regulation  was  divided  into 
Subpart  A  (a  general  prohibition  of 
discrimination),  Subpart  B  (specific 
requirements  for  service  to  disabled 
passengers)  and  Subpart  C 
(recordkeeping,  reporting,  and 
enforcement  provisions).  Only  Subpart 
A  appUed  to  all  certificated  and 
commuter  carriers.  Subparts  B  and  C 
applied  only  to  those  carriers  who 
received  a  direct  Federal  subsidy  under 
the  Essential  Air  Service  program. 

The  legal  authority  for  the  regulation 
included  Section  504  of  the  ■ 
Rehabilitation  Act  of  1973,  as  amended 
(which  prohibits  discrimination  on  the 
basis  of  handicap  in  FederaUy-assisfed 
programs),  section  404(a)  of  die  Federal 
Aviation  Act  of  1958,  as  amended 
(which  requires  carriers  to  provide  "safe 
and  adequate"  service),  and  section 
404(b)  of  die  latter  Act  (which 
prohibited  "unjust  discrimination"  in  air 
transportation;  this  subsection  has  since 
lapsed). 

The  Paralyzed  Veterans  of  America 
'  (PVA)  sued  the  CAB,  arguing  Uiat  even 
nonsubsidized  carriers  receive 
significant  Federal  assistance  in  die 
form  of  Federal  Aviation  Administration 
(FAA)  air  traffic  control  services  and 
airport  and  airway  improvement  grants. 
Consequendy,  PVA  said,  all  portions  of 
the  rule  should  apply  to  all  carriers.  The 
U.S.  Court  of  Appeal9  for  die  District  of 
Columbia  agreed.  After  its  review  of  the 
case,  the  Supreme  Court  decided,  in 
June  1986.  that  nonsubsidized  carriers 
did  not  receive  Federal  financial 
assistance  and.  therefore,  were  not 
covered  by  section  504.  The  result  of  this 
decision  was  to  leave  Part  382  in  effect, 
without  change. 

In  response  to  the  Supreme  Court 
decision.  Congress  enacts  the ' Afr 
Carrier  Access  Act  ofl966,  which 
President  Reagan  signed  into  law  on''    ." 
October  2. 1986.  The  Act  amended 
Section  404  of  the  Federal  Aviation  Act 
to  prohibit  discrimination  on  the  basis  df 
handicap  by  all  air  carriers.  It  abo 
directed  the  Department  to  promulgate 
regulations  to  implement  its  provisions 
by  January  31. 1987. 

In  August  1986.  in  response  to 
qorrespondence  from  blind  individuals 


and  members  of  Congress,  the 
Department  published  an  mformaUonal 
notice  requesting  cottuo/biit'on  a  series  of 
issues  of  concern  to  bli&d  air  travelers, 
the  Department  received  several 
hundred  comments  on  that  notice,  which 
have  been  taken  into  account  in  the 
development  of  this  NTOM. 

To  develop  regulations  to  implement 
the  Air  Carrier  Access  Act  the 
Department  was  urged  by  groups 
representing  persons  with  disabilities  to 
use  the  regulatory  negotiation  technique 
to  develop  proposed  and  final 
regulations.  In  agreeing  to  use  this 
technique,  the  Department  was  aware 
diat  it  could  not  meet  the  statutory 
deadline  for  issuing  final  regulations. 
However,  groups  representing  persons 
with  disabilities  preiferred  this  approach 
even  though  it  would  delay  the 
issurance  of  this  NPRM.  In  r^ulatory 
negotiation,  the  Department  convenes 
an  advisory  committee  under  the 
Federal  Advisory  Committee  Act  The 
committee  consists  of  representatives  of 
interests  affected  by  the  rulemaking.  In 
this  case,  disability  groups  represented 
on  the  committee  biduded  die  Paralyzed 
Veterans  of  America,  die  National 
Council  on  Independent  Living,  the 
American  Councd  of  die  Blind,  National 
Association  of  Protection  and  Advocacy 
Systems,  and  the  Society  for 
Advancement  of  Travel  of  the 
Handicapped.  Air  travel  industry 
representatives  included  the  Air 
Transport  Assodation,  Regional  Airline 
Association.  National  Air  Carrier 
Association,  Airport  Operators  Council 
International/American  Association  of 
Airport  Executives,  and  the  Association 
of  Flight  Attendants.  In  addition  to  the 
Department  the  Architectural  and 
Transportation  Barriers  Compliance  - 
Board  represented  the  Federal 
government's  interest.  A  neubvl 
mediator  from  the  Federal  Mediation 
and  Conciliation  Service  chaired  the 
committee. 

The  advisory  committee  met  bom 
June  through  November  1987.  The  group 
tentatively  agreed  on  a  substantial 
number  of  issues  and  produced 
consensus  recommendations  for 
proposed  regulatory  language  on  diese 
•points.  Substantial  progress  was  made, 
iand  differences  narrowed,  on  several 
odier  issues.  The  negotiations  were  not 
completed,  however,  due  to  an  impasse 
over  the  issue  of  exit  row  seat 
restrictions.  As  a  result  of  this  impasse, 
the  parties  never  came  to  a  formal  vote 
or  consensus  (Le^  a  sign-off)  on  the 
entire  package.  Consequendy, 
agreements  reflected  in  this  NPRM. 
while  significant  are.  it  should  be 
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emphasimi. 
tentiative  na 

The 
ofttieFMCQ 
Senator 
of  the  Air 
for  two  monl 
However.  th< 
December  th 
negotiations 
resume,  recoi 


fapreUninaiyor 


^en^  yridi  the  a^wistance 
iMU^iorsnd  stclff  of 
PcJ^/a  primary  sponsor 
['  Access  Act.  attempted 
toresolye  this  impasse, 
lediator  determined  in 
it  appeared  that 
ould  hot  be  able  to 
lending  to  the 
Department  that  it  proceed  with  the 
publication  of  jthis  NPRM.  The 
Department  has  imt  terminated  the 
advisory  conmuttee.  which  can  continue 
to  serve  as  a  means  of  receiving  advice 
and  views  ofjinterested  parties  iri  this 
rulemaking.  Vm  example,  it  is  possible 
that  the  Depdijtment  could  meet  with 
members  of  tne  committee  to  discuss 
comments  onl  ihis  NPRM  following.the 
end  of  the  conunent  period,  or  a       . 
continuation  of  the  regulatory 
negotiation  process. 

The  Department  wishes  to  thaiik  the 
members  of  me  advisory  committee  for 
their  efforts.  Jnese  efforts  are  reflected 
in  this  NniM.  pVhere  the  members  of 
the  committee  agreed  upon  proposed 
provisions  for  Ithe  rule,  the  Department 
is  publishing  tkese  proposals  as  part  of 
this  NPRM  wnui  no^  or  only  minor, 
revisions.  WMre  the  members  of  the 
committee  mwe  progress  on,  but  did  not 
agree  Ibout,  regulatory  provisions,  the 
Department  is  basing  its  proposal  on  Uie 
committee's  «^iscussions..The  section-by- 
section  analy^s  will  identify  the 
provisions  based  on  committee 
discussion  th^  did  not  produce 
agreement.  Ii|  the  latter  cases,  the 
section-by-sejdtion  analysis  will  discuss 
which  parties  took  which  positions. 

The  Air  CarrW  Access  Act 

The  followitg  is  the  text  of  the  Air 
Carrier  Access  Act  of  1986: 

SecHon  404  <i|  the  Federal  Aviation  Act  of 
19S8  (49  U.S.C.U374)  is  amended  by  adding  at 
the  end  thereol  \he  following  new  aubwction: 

PROHIBmONJdH  DISCRIMINATION 
AQAIN8T  HAimCAPPED  INOIVIDUAtS 

(c)(1)  No  air  carrier  may  discriminate 
against  any  otlisrwise  qualiRed  handicapped 
individual,  by  fsasOn  of  such  handicap,  hi  the 
provision  of  air  transportation. 

(2)  For  the  p^fposes  of  paragraph  (1)  of  this 
subsection  thieit^rm  'handicapqped  individual' 
means  any  inditiduai  who  has  a  physical  or 
mental  impainnnt  that  substantial^  limits 
one  or  more  maior  life  activities,  has  a  record 
of  such  an  impairment,  or  is  regardcNl  as 
having  such  an  impainnent. 

Sec  3  Withianne  hundred  and  twenty 
days  after  the  date  of  enactment  of  this  Act 
the  secretary  4(  Transportation  Sliall 
promulgate  regtilations  to  ensiuv 
nondiscrifflinaUfry  treatment  of  qualified 
handicapped  i^i  lividuals  consistent  with  safe 
carriage  of  aU.ii  Dssengers  on  ai^  cairiers.    . . 


Hie  legislatiye  tOstoiy  of  ifais  statute 
steessed  three  major  themes.  First  the 
statute  was  enacted  in  respenae  to 
Department  of  TYansportation  v. 
Paralyzed  Veterans  of  America,  the 
Si^reme  Court  decision  holding  Chat 
Subparts  B  and  C  of  the  existing  14  CFR 
Part  382cQiild  a^ly  ooiy  to  carriers 
directly  receiving  Federal  financial 
assistance.  Second,  the  legislation 
responds  to  Congress's  concern  about 
leaving  "hapdicapped  air  travelers 
subject  to  the  possibility  of 
discrinunatory ,  inconsistent  and 
unpredictable  treatment  on  die  part  pf 
air  carriers."  (Sen.  Kept  9»-M0.  Aug.  13. 
1986,  p.2)  Both  the  Senate  Report  and 
floor  statements  supporting  the  bill  by 
Senators  Dole.  Cranston,  and 
Metzenbatui  emphasized  both  these 
pomts. 

Perhaps  the  most  important  theme  in 
the  legislative  history  concerned  the 
relationship  between  nondiscrimination 
and  safety.  The  statute  itself  tUrects  die 
Department  to  promulgate  rule.s  to 
ensure  nondisoiminatory  treatment  of 
qualified  handicapped  individuals 
"consistent  with  the  safe  carriage  of  all 
passengers  on  air  carriers." 

llie  Senate  Report  discussed  this 
relationship  at  several  points.  The 
statute  "does  not  mandate  any 
compromise  of  existing  DOT  or  Federal 
Aviation  Administration  (FAA)  safety 
regulations."  (kL  at  2)  It  was  intended 
that  the  airiines  wiU  not  "impose  upon 
handicapped  travelers  any  regulations 
or  restrictions  unrelated  to  safety  and 
unrelated  to  the  nature  and  extent  of 
any  individual's  handicap."  (Id.  at  4) 
The  Department's  rules  are  hitended  to 
"ensure  the  safe  carriage  of  passengers" 
and  to  require  that  "any  airline 
procedures  applicable  only  to 
handicapped  passengers  be  related  to 
safety  considerations."  (Id.)  In  a  flodr 
statement.  Senator  Dole  added  that 

Our  intent  *  '  *  is  that  so  long  a«  the 
procedures  of  each  airline  (concerning  the 
traiuportation  of  disabled  passengers]  are 
safe  as  determined  by  the  FAA,  there  should 
be  no  restrictions  placed  upon  air  travel  by 
handicapped  persons.  Any  restrictions  that 
the  procedures  niay  impose  must  be  only  for 
safety  reasons  found  necessary  by  the  FAA. 

Beyond  this,  the  Secretary  of 
Transportation  should  review  each  airline's 
procedures  in  light  of  the  regulations  to'be 
promulgated  pursuant  to  (the  Act)  to  ensure 
that  the  procedures  of  each  airline  do  not 
Contain  diacrlmiaatory  requirements.  This 
review  will  be  essential,  in  my  jud^ent  for 
the  imifbrm.,  timely,  and  effective 
implementation  of  tliis  bill's 
nondiscrimination  policy.  ^Co/tgressibno/ 
Record.  August  15, 1968.  at  S11785). 

Senator  Cranston  added  that  the  Act 
(the  lang^ge  o.f  which  closely  parallels 
that  of  section  S04  of  the  RehabiU^tion 


:  Act  of  1973)  was  iiaeaded  to  fUl  in  the 
gap  in  sactioa  504  protectioa  left  as  a 
result  of  the  DOT  v.  PVA  decision,  a 
poin^with  which  Senators  Dole  and 
Metzenbaum  agreed.  [Id.  at  S11784. 
Sil787). 

The  Department  of  Transportation 
supported  the  enactment  of  the  Air  ' 
CaiTier  Access  Act  and  is  committed  to 
its  imiriementation  in  the  way  intended 
by  its  supporters  in  Congress. 
Consequently,  this  regulation  would 
prohibit  discrimination  against  airiine 
passengers  with  disabilities,  both  in 
general  and  with  respect  to  a  number  of 
specific  airiine  practices  that  have    . 
tended  to  deny  travel  opportunities  to 
disabled  passengers.  As  Congress 
intended,  the  Department  proposes  to 
review  airline  procedures  to  ensure  that 
they  are  consistent  with  the  provisions 
of  the  rule.  'The  provisions  of  the  rule 
and  the  DOT  review  of  carrier 
procedures  should  also  do  much  to. 
increase  the  consistency  and 
predictability  of  carriers'  treatment  of 
disabled  passengers. 

It  is  also  essential,  under  the  Act  that 
these  regulations  ensure 
nondiscrimination  consistent  with  the 
safe  carriage  of  aU  passengers. 
Consequoitly.  it  is  the  Department's 
intent  that  nothing  in  these  regulations 
would  cause  carriers  to  take  actions 
inconsistent  with  the  safety 
requirements  of  the  Federal  Aviation . 
Relations  (FARs). 

The  Air  Carrier  Access  Act  was 
intended  to  fill  what  Congress  regarded 
as  a  gap  in  section  504  coverage 
resulting  fitim  the  Supreme  Court's 
decision  in  DOT  v.  PVA.  The  language 
of  the  statute  parallels  dwt  of  section 
504.  Consequently,  the  Department  is 
persuaded  that  in  determining  the 
substantive  requirements  to  be  imposed 
under  die  statute,  the  Department 
should  be  gidded  by  existing  case  law 
interpretilig  section  S04.  Specifically,  the 
Department  interprets  its  discretion  in 
implementing  the  Act  as  constrained  by 
Southeastern  Community  College  v. 
Davis.  422  U.8.  397  (1979),  American 
Public  Transit  Aasocfationv.  Lewis.  665 
F.2d  1272  (DC  Cir..  1981}*  and  following 
cases,  whtdi  hold  that«  Federal  agency 
may  not  in  carrying  out  section  504. 
impose  undue  financial  or 

.  administrative  burdens  OB  regulated 
parties.  In  making  regulatory  decisions, 
the  Department  intends  not  to  impose 
undue  burdens  on  the  carriers. 

Sectioa  by  Secdoa  Analysis 

Section  382.1  Purpose. 

This  sectkm  would  restate  the 
purpose.of  the  Air  Cacri^r  Access  Act  It 


/  VA  Sa.  Mo.  128  /  Wfadhesday.  June  22.  IflH  / 


would  poia!  art  that  Ae  legriatit 

intended  to  aoaitre  Ikat  t>*ndicappeJ 
peraoas  have  aocBM  to  air 
tranaportaiiaa,  that  cacrian  aat  i 

restrictions  on  aucfa  jiMwimin « ^ 

those  necessary  to  the  safe  carriage  of    . 
all  passengers,  and  tfast  carriers  provide 
services  to  individuala  that  are 
predictable  based  od  the  requirenieBts 
of  the  regulation  (Of  course,  services  to 
disabled  passengers  are  subject  to  the 
same  vagaries  as  services  to  other 
passengers.  This  section  is  not  intended 
to  imply  that  airlines  are  required  to 
provide  better,  or  more  coosisteat. 
services  for  one  part  of  the  flying 
public.) 

Paragraph  (c)  states  that  die  rule  is 
not  intended  to  impose  undue  financial 
and  administrative  burdens  on  carriers. 
This  statement  is  consistent  with  case 
law  interpretation  of  section  SM  of  the    > 
Rehabilitation  Act.  It  should  be  noted 
that  various  specific  sections  of  the 
proposed  rul^  are  designed  to  prevent 
the  injpositjon  of  undue  burdens  od  . 
carriers  («|.g.,  under  9  382.41.  retrofit  <rf 
existing  aircraft  for  accessibility  is  not 
required).  The  Department  seeks 
comment  on  whether  die  mle  should 
contain  any  additional  provisiuus  for 
providing  relief  to  a  carrier  wl^ 
believes  it  is  having  to  incur  an  tmdae 
burden,  beyond  the  exemption  request 
mechanism  of  49  CPR  5.11.  whidh  is 
available  with  respect  to  «ffl  DOT  rules. 

The  advisory  committee  agreed  on  tiie 
substance  of  this  section,  except  {or  the 
provision  coBoeming  pvedictable 
services,  on  whicfa  dimuaioD  had  not 
been  compieted.  and  paragraph  {c), 
which  was  added  after  the  IliaciwHons 
had  condaded.  The  Department  has 
also  made  editorial  dumges  to  the 
committee  draft 

Section  382.3   Af^licability. 

Paragraph  (a)  of  this  section,  on  which 
the  committee  agreed<  would  piovide 
that  this  section  applies  to  all  air 
carriers  providing  air  transportation. 
These  terms  are  defined  in  section  382.5. 
The  key  point  of  this  paragraph  is  that 
all  such  irdrrjers  are  covered  by  the 
proposed  rije  whether  or  not  they 
receive  Federal  fmaocial  assistance. 
This  is  consistent  with  the  intent  of 
Congress  enacting  the  Act  to  solve  the 
problem  created  by  DOT  v.  PVA. 

Sulqparagraph  (b)  hats  those 
provisions  of  the  proposed  r^ulation 
which  would  not  apply  to  indii«ct  air 
carriers  (this  term  is  abo  defined  in 
section  382.5).  Indirect  air  carriers  (e.g.,  * 
tour  packagers  «idio  do  not  themselves 
directly  operate  aircraft)  fall  within  the 
scope  of  the  Act.  However,  many 
provisions  of  the  proposed  regulation. 
b>  natnre,  apply  soldy  or  for  the  most 


part  to  pnr—  wha  dhaecHy  piwide  air 
tranapoifttfao.  Ikeae  fN«MoH  Incfaida 
those  pavlaiiii|-to  rirpnrt  fariiiiiiiiH.  m 
assignmnntn,  TmMihrtityoffafaiBtaft. 
ppovisiaB  of  acnrioe*  and  eqaipmeot 
storage  af  pecaonei  aqaipineBt. 
reiwbiiriwnt  and  npair  of  SMbilily 
aids,  pwwriiiuua  farpenoa  with  having 
impnirmrntn  ■iirf  liawi  imii 
requirements,  paasenger  infannation 
provided  on  tbe  aircnA.  aecurity 
screening,  apeciai  diaiget,  and  training. 
It  seems  pointleas.  and  ponibly 
confusing;  to  iinpuai  (hoe  proviaions  on 
the  Bidiractaircanieis.  Hie  Oepartawnt 
seeks  cenunent  an  vdHther  any  of  these 
proviaions  shotdd  apply  to  indkect  air 
carriers,  and.  if  so,  how  they  wndd  be 
meaningful  if  so  applied.  Hie 
Department  jslso  aeeka  comment  on 
whether  there  should  be  additional 
reqnireaeats  imposed  through  an 
indirect  carrier  when  the  carrier  actualy 
providing  senrice  is  not  otherwise . 
covered  by  the  rule  (eg.,  is  a  ibieipi  air 
cacrier). 

The  NationaS  Ak  Carrier  Aasodation 
representotive  to  the  ndviaoy 
committee  sngfeatad  thirt  certakichart» 
flights  be  exempted  from  die 
requirements  of  the  regulatian.  So- 
called  priva^  cfaaitecs  (&g.,  a  ffight 
contracted  for  by  n  private  olymizatton 
for  the  loe  <rf  its  own  oMnbers)  woe  the 
group  prapoaed  far  exemption.  Moidiers 
of  disability  gMvps  did  not  £avor  such 
an  exemption.  On  (Us  issue,  the 
Departog«nt  does  not  heheve  there  is  a 
persaasive  diadncfion  to  be  drawn 
between  private  chaitets  and  other 
fUghts  sriiject  to  coveiagB  nnder  the 
Act  Tlere  is  no  evidence  in  the 
statutory  laa^nge  or  legislative  history 
that  Congreas  intended  to  exempt  sui^ 
charters.  To  the  oontraiy,  it  appears  that 
Congress  aoMght  brand  Governs  in 
order  to  easiire  acntfiscriminatary 
access  by  handicapped  peiaoas  to  air 
transportation.  It  does  not  appear 
reasonable  to  limit  this  access  on  the 
basis  of  who  the  party  is  who  organizes 
a  charter  fii^t 

One  iinpcfftant  consequence  of 
statutory  language  for  the  appiicabittty 
of  die  regulafion  should  be  noted.  The 
statute  appBes  to  air  carriers  engaged  in 
air  traiuporation.  As  defined  in  the 
Federal  Aviation  Act  these  terms  do  not 
include  foreign  air  carriers.  Hiwefore, 
while  these  rules  would  apply  to  the 
overseas  or  foreign  air  transportation  by 
U.S.  carriers  (e.g.,  a  Pan  American  or 
TWA  flight  to  Europe),  they  ^old  not 
apply  to  the  operations  of  foreign  air 
cariiefs,  even  at  U.S.  points  (e.g..  a 
Qantas  or  SAS  fligjit  to  the  U.S.).  the 
Department  believes  that  it  has  no 
discretion  in  this  matter,  which  Is 
determined  by  the  language  of  the 


Federal  Aviaflon  AiOt  and  the  Ak  Cairier 

Access  Act 

Psragreim  \C}  stales  Ihvt  nafldng  in 
this  rule  wmddlnve  the  affsct  of  either 
reqnirittg  OT  aotfrarizmf  «  canter  to 
disregard  an  FAA  safie^  nde-Tlds  is 
true  for  fatnre  as  well  as  current  FAA 
rules  wliich  have  been  dtdy  pixnmilgated 
and  made  part  of  ISie  Code  of  Federal 
Regulations  (i.e.,  as  distinct  &om. 
subregulatory  gmdance  or  advice),  as 
well  as  airworttilneas  directives. 

Section  3SZS   Defitu'tioas. 

Several  definitions  used  in  the 
proposed  rule  come  ei^er  directly  from 
proviaions  of  &e  Federal  Aviation  Act 
(air  carrier,  air  transportation),  derive 
cleariy  from  it  (indirect  air  cairier).  or 
are  simply  shorttiaad  designations  for 
frequently  used  terms  (DOT.  OST.  FAA). 
The  definition  of  "fadlily**  is  derived 
from  the  existing  14  CFB  Part  382.  The 
definition  of  "handicapped  person"  is.  "" 
taken  from  the  dCfiniQiMi  used  in  the '  .  ° 
Department's  secQon  504  nile  for 
financial  assistance  prqgrama.'  (The 
Department  is  aiwaie  that  die  term 
"person  n^  a  disafaai^"  is  viewed  by 
many  people  aajwJwnMJi  to  the  terai     ~ ' 
"handScBfiped  individn^;  However,  in 
view  of  ^  iecl  that  t)^  staitate  ifses  the 
latter  tern,  we  are  using  it  In  the 
regulation.)  l^membais-of  the     * 
committee  wen  in  agnement  with  all 
these  definitions.  Hie  Dcyaitoseat  has 
added,  after  the  oonanittee  discaasions 
concluded,  a  definition  nf  scheduled  air 
service,  to  dislingHJsh  it  bom  oa- 
demand  aovice  of  this  kind  provided  by 
many  akiaxi  operatiant.  It  refaa  to     - 
flights  Usted  in  the  Official  Aidine 
Guide,  a  standard  reference  publication 
for  scheduled  ffi^bts.  Certain  provisions 
of  the  mle  ^iply  only  to  carriers 
providing  sdiedoled  air  service  (e.g..  t|ie 
requirement  for  TDD  reservation 
service). 

The  Air  Canier  Access  Act  prolnbits 
discrimination  t^ainst  "any  otherwise 
qualifie4  hamficnpped  faKfividusl.*'  The 
definition  of  this  term  in  th«  existing 
Part  382  is  the  foflowing: 

(c)  "Qualified  kaadicapped  person"  means 
with  respect  to  the  pr9visioo  of  air 
tranaportatiaii.  a  hanitimiyed  persoa: 

(1)  Who  tenders  payment  for  air 
tnuuportatioa; 

(21  Whose  carriage  will  not  violate  the      { 
rav^Jseaieats  of  the  Federal  Aviation 
ReguIalioBB  (Chapter  I  of  tUs  titie)  or.  ia  the 
reasonable  expectatioB  of  canier  penoaaei    = 
designated  andar  §3CU4(a).  jeopvdize  the 
safe  ooavieticm  of  the  flight  or  the  lieailh  or 
safety  of  otlier  persou;  and ' 

(3)  Who  is  nrkbog  and  aUe  to  tx)nqriy  widi 
reasonalde  requests  of  aniine  pcrSoBtMl  or.  if 
not  is  acoDrnpanM  by  a  napoaaitde  adidt 
passenger  «4io  can  eosare  that  the  requests 
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are  complied  4^th.  A  request  will  not  be 

considered  re^^nable  i^ 
(i)  II  is  inco^istent  with  thi?  part:  or 
(ii)  Ii  is  neitlMr  safety-related  nor  necessaiy 

for  the  provisi^ii  of  air  transportation. 

The  Senate  ^Report  on  the  Air  Carrier 
Access  Act  rttetes  that  the  phrase 
"otherwise  qualified  handicapped 
person"  in  the  statute  is  intended  to  be 
consistent  wiQi  this  regulatory 
definition.     |  i 

The  Depariident  is  proposing  a 
simpler  definition.  What  does  any 

Serson  have  it  do  to  be  "qualified"  to 
y  as  a  paascnger  on  an  alpine?  The 
person  has  t«^  |buy  a  ticket  (or  otherwise 
validly  obtaiti  one.  as  dirou^  a  ^fl  ixr  a 
frequent-fliev  coupon),  and  show  ap  fen* 
the  fti^t.  as  jiireU  as  meet  other 
reasonable,  i^ondiscriminatory 
requirementa  »ppUcabl6  to  all 
passengers  (4k,  pass  through  a  security 
screoiing  and  other  requirements  that 
are  part  of  tn  contract  of  oatriage).  It  is 
not  clear  thai  b  handicapped  persoki  has 
to  do  anything  more  than  this  in  order  to 
be  qualified  m  be  a  passoiger. 
Consequential  the  Department  is 
proposing  to  define  the  term  in  this  way: 
A  qualified  fattidicapped  per»bn  is  one 
who  (1)  take#  Hie  actions  neoeesary  to 
use  ground  tii4nsportatioa.  informati<m. 
or  other  servltes  provided  by  a  carrier 
for.th^  pqblM.  wife  reasonable 
aoaqisnuMlalMns  provided  by.  the  , 
cirrier,  as  nmded:  (2)  buys  (or  eJEfers  to 
buy)  a  tidkeuh  "ticket.*^  for  this  piupose. 
wotifd  incliuJB  a  "fivquent  flier  coupon" 
or  a  denied  Inardlhg  compensation 
voudier);  (3)  Having  poichased  the 
ticket,  preseil^  himiself  or  herself  at  the 
airport  for  trf^portation  and  (4)  meets 
reasonable,  lifndlscriminatory  contract 
of  carriage  rMuirements  applicable  to 
all  passengeija.  The  Department  seeks 
comment  on  jv^hether  tlus  fourth 
condition  shi^tld  specifically  include 
wiUingness  t6|  follow  reasonable 
requests  fromicarriers'  personnel  which 
are  consistent  with  this  Part  and 
applicable  FAA  regulations.  Discussion 
on  this  definmon  was  not  complete  at 
the  time  the  i^fgotiations  concluded. 

In  context  m  the  rest  of  the  regulation, 
the  DepartmdOt  believes  that  this 
proposed  defiAition  is  consistent  with 
the  existing  rart  382  definition,  as  the 
Senate  Repoijtirecommended.  First, 
carriers  are  r^uired  to  comply  «vith 
FAA  regulati^ps  concenung  the  carriage 
of  all  passengers,  whether  or  not 
handicapped.  A  passenger  who  cannot 
be  carried  without  violating  an  FAA 
regulation  cannot  be  carried,  regardless 
of  disability.  Consequently,  this  feature 
of  the  existiny  definition  would  be 


present  in  the  implementation  of  the 
proposed  rule.  Second,  under  existing 
authorities  (49  U.S.C  1511  and  14  CFR 
91.3;  see  discussion  under  the  "Refiual 
of  Service"  section),  carrier  personnel 
have  the  authority  to  exclude  from  a 
flight  a  person  who  could  ieopardize  the 
safety  of  the  flight  or  of  other 
passengers.  Again,  these  authorities 
apply  with  respect  to  all  passengers, 
whether  or  not  disabled..Thi8  feature  of 
the  existing  regulation  would  also  be 
present  in  the  implementation  of  the 
proposed  rule. 

The  provisiot)  tn  Uie  existliQ 
deflnitioh  of  WiUlngaass  and  ability  to 
oomph' -widi  reasonabla.  safety-related 
reqoctts  of  aiiifine  P«noanel  is,  in 
reality.  JB  sobstantiye  provision        ,  . 
concerning  the  situations  in  wbidti 
attendants  for  disabled  passengers  may 
be  required  by  the  carrier. 
Consequently,  die  Department  is 
proposi|ig  to  incorporate  this  concept  in 
the  provision  concerning  attendants, 
rather  than  in  this  definitioa{see 
discussion  concerning  f  3azi3(a)). 

SecUon382,7   General  prohibition  of 
discrim'iaation.  .  > 

The  proposed  regulation  contains  a 
number  of  very  specific  requiremehts 
intended  to  resolve  many  of  the 
particidar  proMems  and  issues  that  have 
arisen  in  the  provisiba -of  air  travel  to 
persons  with  disabilities.  It  is  also 
important,  however,  to  hSfve  a  general 
statement  of  the  prindi^  that  carriers 
nKay  not  na^ostly  discriminate. 

In  addifi(m  to  restating  die  main  point 
of  the  statute,  this  section  is  intended  to 
emphasize  that  not  only  the  carriers 
themselves,  but  also  other  parties 
through  whom  the  carrier  provides 
services  to  the  traveling  public,  niust ' 
avoid  discrimination  in  fee  provision  of 
air  transportation. 

The  section  would  prohibit  a  carrier 
from  discriminating  "directly  or  thhnigh 
contractual.  Ucensing.  or  ofeer 
arrangements."  This  means  feat  fee 
actions  of  contractors.  Ucensees,  or 
ofeer  parties  wife  which  a  carrier  has 
business  arrangements  are  fee 
responsibility  of  fee  carrier.  For 
example,  carriers  have  business 
arrangemento  wife  travel  agents  to  sell 
feeir  ticketo.  If  fee  travel  agent  refused 
to  sell  a  tidcet  to  a  disdbled  person  on 
fee  basis  of  handicap,  fee  carrier  vrould 
be  subject  to  enforcement  action  tram 
fee  Department.  A  carrier  may  contract 
out  services  feat  it  provides  to 
passengers:  it  may  not  contract  away  its 
responsibilities  under  feis  regulation. 

In  addition  to  discrimination  as  such, 
certain  other  actions  would  he 


prohibited.  First  the  carrier  could  not 
require  a  handicapped  person  to  accept  * 
special  services  that  fee  person  did  not 
ask  for  or  want.  For  example,  carriers 
typically  offer  to  disabled  persons  fee 
opportunity  to  pfeboard  fee  aircraft 
This  provision  would  ensure  feat 
carriers  could  not  make  this  service 
mandatory.  The  Department  seeks 
comment  on  whefeer  this  prohibition 
would  make  it  too  difficult  for  ciarriers  to 
give  individual  safety  briefings  required 
by  14  CFR  121.571.  or  whether  feere  are 
instances  in  which  carriers  diould  be 
allowed  to  require  disaUed  persons  to 
preboard  fee  SirCrSft  A  simflar  point  is 
that  carriers,  while  feey  may  offer 
special  B<$rvices  to  .cysabted  persons, 
cuuiot  deny  disabled' p6n<ms  fee    ^     ■ 
bMefito  dr  services  afforded  to  ofeer 
passengers  (e.g..  normal  services  or 
amenities  offered  to  all  passengers  for 
feeir  comfort  and  convenience). 

The  final  point  in  this  section  is  feat  a 
canier  could  not  retaliate  in  ai^  way 
against  a  handicapped  individual 
because  that  individual  is  asserting  or 
has  asserted  his  or  her  righta  vnder  fee 
Air  Carrier  Access  Act  or  feiese 
regulations.  The  use  of  the  word 
"retaUation"  wm  fee  only  unresolved 
point  of  contention  Involving  this 
section,  about  which  the  parties  to  fee    . 
negotiation  otherwise  were  in 
agreement  Carrier  representatives      .  . 
suggsst^d  feat  a  genUor  term  (e.g.,  take 
adverse  action)  woidd  be  pore 
appropriate,  as  it  was  Imk  likely  to  . 
suggest  that  cairiers  wptdd  aot  in  bad 
faith.  DisabiUty  group  members  at  one 
point  agreed  to  fee  latter  term,  but  later 
renewed  feeir  request  to  iise  "retaliate". 
The  Department  beUeves  fee  use  of 
"retaliate"  is  appropriate.  The  word  is 
direct  understandable,  and  is  used  in  a 
wide  variety  of  existing  dvil  rights 
regulations.  We  dojiot  believe  feat  it 
implies  feat  carriers  will  generally  act  in« 
bad  faife.  A  provision  of  this  kind, 
whatever  terms  it  uses,  is  needed  in 
order  to  prevent  an  individual  who  may 
vigorously  assert  his  rights,  for  example, 
from  being  regarded  as  a  troublemaker 
who  is  then  denied  fee  opportunity  to 
fly. 

The  Department  seeks  comments  on  a 
difficult  problem  that  may  occasionally 
occur.  Suppose  a  disabled  individual 
books  a  flight  fee  scheduled  aircraft  for 
which  will  accommodate  him  or  her. 
However,  because  of  an  equipment 
change  for  mechanical  or  economic 
reasons,  a  smaller  aircraft  is  actually 
used  for  fee  flight.  The  smaller  aircraft 
cannot  accommodate  fee  disabled 
passenger  (see  for  example  paragraph 
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S  382.4S(b)).  Hw  earner  has  not  violated 
these  rules,  ao  no  oampeaaatioa  under 
9  382.19  is  called  for.  The  paaseqger  has 
not  been  "bumped"  because  of 
overbooking,  so  14  CFR  Fart  250  (the 
Department's  denied  boarding 
compensation  rule]  does  not  apply. 
Should  there  be  any  recompense  to  the 
disabled  passenger?  If  so.  OB  what 
rationale,  and  through  what  kind  of 
regulilory  medianiam.  should  it  be 
provided? 

Section  382^    Assurance  from 
contractors. 

This  section  is  related  to  the  coverage 
of  the  activities  that  carriers  "contract 
out"  to  otfier  parties,  which  was 
discussed  in  connection  vrith  S  382.7.  [ 
That  section  states  that  carriers  may  not 
discriminate  directly  or  dirottgh 
contractural,  licensing,  or  other 
arrangements.  This  section  would 
provide  a  mechanism  tlinras^  whidi  the 
carriers  wouM  cany  out  lids 
responsilnlity.  AB  carrier  contracts  with 
parties  who  provide  services  dfavcdy  to 
passengers  (e.g.,  seciBity  or  baggage 
services  as  opposed  to  refneling  services 
for  aircraft).  inchHfing  Boenses  and  other 
arrangeroente  aid  indadmg  a^feements 
of  appointaieBt  with  travel  agents, 
would  have  to  indade  a  written 
asswance  of  nondiscriinination.  This 
assurance  worid  g^vc  the  carrier  the 
ability,  as  a  natter  of  its  contractural 
relationship  with  fte  oonfractor,  to  take 
corrective  action  in  the  event  ^t  the 
contractor  acted  in  a  discrninatory 
manner  townds  a  lKindicam>ed 
indrvidaaL  There  was  a^aenent  on  this 
provision  aaMxig  die  members  c^  the 
conmiittee. 

The  OepartBient  seeks  comment  on 
whether  die  text  of  a  contractural 
assurance  sfaoald  be  incfaided  as  part  of 
this  sectioa  and,  if  so.  what  it  shodd 
say.  In  addttioB.  die  Departmeitf  wishes 
to  point  out  that  it  is  not.  thmngh  diis 
sectioa  attempting  dsectiy  to  regulate 
contractors  or  travel  agents.  Nor  is  the 
saqie  of  die  asaarance  mtended  to  go 
beyond  the  avoidance  of  diarriwiinatinn 
in  activities  peiftHflied  on  behalf  of  the 
carriers.  For  exaaple,  a  travel  agent 
would  be  bound,  under  its  agreement  of 
appointment  widi  a  easier  and  the 
assurance  contained  in  it,  to  avoid 
discriminaticMi  m  sellii^  tickets  for  the 
airline.  The  travel  agent  wovld  not  be 
bound  by  the  assuranoe  to  avoid 
discrimination  in  selling  ticketa  for 
cruise  ships  or,  in  moat  caeca,  to  alter  its 
offices  for  physkal  accaaaibiyty.  (There 
could  be  drenmatances  in  which 
physical  alterations  ooaJd  be  raquired,  if 
there  were  no  other  way  of  providiBg 
the  services  die  contractor  carries  out 
on  behalf  of  the  carrier.) 


Section  3i2.ll   Aiipoit  facilities  OMtd 
services. 

tka  Department's  197V  section  S04 
rule  (•MCFR  Part  27)  covered  FederaHy- 
assistod  airport  fiacflities.  Section  27.71 
of  Uiis  regidadon  coneemed  befli  die 
aooesribiyty  of  p^rsical  facffides  and 
the  availabiMty  of  airport  services  to 
disabled  persons.  To  some  extent,  diis 
section  was  baaed  on  a 
ndsunderatanding  of  the  relation^ps 
between  airport  operators  and  air 
carriers  at  airports,  sinoe  it  assmned 
that  airport  operators  typica% 
controlled  same  fai^ties  and  services 
which  in  feet  are  often  provided  by  die 
carriers.  The  Department  is  now  better 
aware  of  the  varied  relatiomhips  among 
carriers  and  aiiport  operators,  and  we 
believe  that  both  an  amendment  to 
§  27.71  in  the  504  rule  and  a  section  in 
die  revised  Part  382  are  needed. 

The  Department  e}^>ect8  to  publish  in 
the  near  fotura,  as  a  companion  piece  to 
this  section,  a  proposed  rale  to  modify 
S  27.71.  It  is  die  Departments  bitent  that 
this  ammdment  woold  be  substantively 
parallel  to  die  proposed  8  382.11 
published  in  this  notice.  The  Department 
seeks  the  cninini»ntg  of  airport  operatim 
as  well  as  carriers  and  consumers  on 
§  382.11. 

The  provision  of  this  regulation  would 
cover  air  carriers  where  and  to  the 
extent  that  the  carriers  control  a  given 
facili^  or  service.  Hie  amendment  to 
S  27.71.  to  be  proposed  in  the  hitiire, 
would  covfer  Federally-assisted  airport 
operator  when  and  to  the  extent  they 
control  a  given  facility  or  service.  Each 
facility  or  sendee  would  be  covered 
(except  a  Cadlity  or  service  coDtrolled 
by  an  airport  operator  not  receiviqg 
Federal  assistance).  However,  a  given 
facility  or  service  aught  be  coif«fed  by 
Part  27  at  one  airport  and  by  Part  382  at 
anodier  airport,  depending  on  the 
operator-carrw'  rdatioBahip  at  eadi 
airport  It  is  also  posrible,  in  some 
situationa,  that  a  carrier  and  an  airport 
operator  may  joindy  control  a  facility  or 
provide  a  aervice,  in  which  cases  bodi 
regulations  would  apply. 

The  Department  aeeki  comment  on 
how  to  determine  which  party — the 
earner  or  the  airport,  or  both— has 
coii4>liance  responsibility  in  a  given 
situation.  In  this  oonneetion.  smaU  air 
caiTiais  have  e)qaessed  the  eonoem  that 
they  would  be  made  to  bear  a 
disprcqMMtianate  aasount  of  the 
responsibility  in  siteaitions  where  they 
have  a  ahort-tcoB  base  on  facilities  at 
an  airport  Hm  DepactaMot  seeks 
comment  on  how  xeqiansihility  should 
be  apportioned  in  audi  aituatioaa.  The 
Department  intends  the  proposed 
§  382.11  to  require  basically  the  same 


accessibility  features  as  die  present 

5  27.71. 

The  structure  of  the  proposed 
provision  is  simpBfied.  conqtared  to  the 
existing  f  27.71.  by  die  presence  of  ihe 
Unitom  Federal  Acoossibllity  { 

Standards  (WA^.  These  standards, 
which  had  not  been  pnUisfaed  at  die 
time  af  die  1979  section  SM  nda.  cover 
some  of  the  Ttr^frr  acconaRidations 
required  in  the  existing  {27.71.  Because 
compliance  with  UFAS  (or  substaatiaMy 
equivelent  standards)  will  meet 
accessibility  requirements  under  this 
section,  it  is  not  necessary  to  repeat 
matters  covered  Iqr  the  UFASl  Several 
proviatoos  ia  die  present  f  27.71  not 
specificalty  oMntiowd  in  the  IWAS  are 
set  out.  ineluding  those  pertalniiv  to 
terminal  design  and  paaseoger  flow, 
ticketing  areaa.  baggMge  areaa.  tenahial 
information  systems,  loading  bridges, 
and  the  availabflity  of 
teleoomauinicadons  devices  for  the  deaf 
(TDDsj. 

The  Department  hileadB.  far  exaaf^. 
concerning  baggage  areaa,  that 
accessibthty  wooU  mvohe  the  absence 
of  barrieiB  pre«cntii«  a  dtehled  person 
firca  Boaneavering  near  Ihe  daim  area  to 
get  Ms  or  her  hags,  not  etcteasive. 
expensive,  complicated  new  syatems  to 
provide  baggage  to  the  paaaenger. 
Carriers  would  have  three  year  to  bring 
their  terminal  facdities  iato  compliance 
with  these  leqaivementa. 

Section  982.21  Refusal  of  service. 

The  most  important  right  protected  by 
this  regulation  is  the  qgirt  to  get  onto  an 
nirrmft  and  fly  tn  s  dr stinstiim  If  u 
handieapped  person  ia  refined  service, 
thm  nil  thn  nthfi  aiiMiaiiBiwIiilhins  aiai 
protections  estahHshwl  by  the  regulation 
would  be  mrisninghm  to  the  peraon. 
Consequentty,  this  sactton  weald 
provide  that  refoaab  of  aerviee  would 
be  prohifatted  BNoept  whoe  the 
repdation  exphcidy  permits  service  to 
be  refused.  There  was  agreement  on  this 
general  point  ammg  the  parties  to  the 
negotiatton;  there  waa  noft  agreement  on 
the  specifias  ofthe  sitaatians  in  which 
refusala  of  service  would  be  peimitled. 
however. 

Parayaph(b)  of  the  proposed  aecMon 
would  provide  that  a  carrier  shad  not 
refuse  to  provide  traaspartadoo  to  a 
handicqtped  penoB  aoMy  beeaase  the 
peraen'a  hamheap  laaahs  to  appearance 
or  involuntary  bahavior  that  may  offend, 
annoy,  ar  inconvenience  other 
passeogsrs  or  orew  aenbers. 
UafoetwMtely,  aoBM  iadividHals  ewy 
react  aagatiaely  to  the  appeeranee  of 
persons  with  certain  disabilities.  TlUs  is 
not  a  reason  for  denying  service  to  the 
disabled  persons. 
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A  SKire  QOmplex  probiesn  suy  occvr 
when  the  iotatuotsry  bdisviar  resnhii^ 
from  a  disabilitsr  disturbs  other  iwisiwis 
For  exampia,  persons  with  Tonrette's 
Synikosie  pay  swear  or  make  odwr 
loud  noises  Mwt  other  people  find  very 
upsetting.  It  {b  not  to  mtnjiaw^  ^m 
discomfort  of  other  passengers  or  crew 
assert  that,  so  long  as  the 
Mused  by  the  person's 
I  behavior  does  not  rise  to  the 
i^tfering  with  crew  duties  so 
er  the  safety  of  the  11^  or 
ons,  the  disable  person's 
right  to  airliAe  service  under  the  Act 
outweights  bther  persons'  natural  desire 
for  a  comfo|-|able  flight. 

One  disagreement  about  this 
paragraph  (^cemed  die  request  of  air 
carrier  representatives  for  a  reference  to 
section  902^  of  die  Federal  Avfathin 
Act  and  14  CFR  9IJ  which  pnAttiits 
anyone  from  assaulting,  three  teuing,  or 
interfering  ^di  crew  members  hi  the 
performancej  of  their  duties.  A  number  of 
disability  gifihip  representatives  said  it 
was  inappr^vpriate  to  faichide  in  a 
nondiscrhn^tion  rale  a  suggestion  diat 
disable  persons  threaten,  assault,  or 
interfere  wi^  crew  members.  One 
disability  gi^p  also  was  concerned  lest 
inclusion  of  such  a  reference  be  taken  to 
mean  that  aii^urtion  by  handicapped 
persons  of  t^ieir  ri^its  could  be  viewed 
as  "interfersiice'*  with  crew  members. 

In  our  Yields,  it  is  not  necessary  to 
include  tUslfleierence  in  the  text  of  the 
proposed  m|^  itself.  The  FAA  rule 
stands  on  it^jown.  and  it  is  not 
necessary  t^imentkn  it  here  to  give  it 
effect  TUs  w  fuUy  ponsistent  with  the 
intent  of  tU^lNFBltl:  ''9T>diiK!r'"''"ffltiffn 
consutcnt  wth  saCaty.  Obviously. 
interferenoiJ  Witfi  the  activities  of 
crewmembom  can  have  adverse  safe^ 
consequencM.  It  is  not  discriminatory  to 
insist  diat  aU  passengers,  udiedier  or  not 
disabled,  aikfid  sadi  mtarference.  On 
the  other  ha  lid.  the  mere  presence  of  a 
handicappe(  1  person— even  one  wdiose 
involuntary  ndiavior  may  annoy,  offend, 
or  inconvenience  a  crewmembet — does 
not  intarfiBM  isiith  a  crewmembct's 
duties,  dimiu  it  may  make  the  duties  of 
a  flight  attendant,  for  example,  mne 
onerous  duv  is  usually  the  i 


Likewise,  w^  do  not  believe  it  ncoessny 
to  state  in  the  proposed  nde  that 
assertion  of  HJbts  by  disablsd  persons 
does  not  co4|titute  faitetfessnoe  with  ikm 
duties  oTammembers.  Obviously, 
whether  or  90t  such  an  assertion 
constitutes  interferaice  widi  the  duties 
of  s  crewmsfsber  dapoids  on  the  way  in 
which  dK  a^^ertian  is  SMdoL  Kattonal 
aigusMnt  is  dne  tUi^  a  phyrical 
confrontation  is  s  very  different  s 


Subparagraph  (c)  is  oonosmed  widi 
three  provisions  that  give  airiine 
personnel  substantial  discretion  to 
exclude  persons  from  fKghts.  49  U.S.C 
1511  gives  the  carrier  audtoiltjf  to  refuse 
trnsportation  to  anyone  who  would  or 
might  be  hrimical  to  the  safety  of  fK^ 
Whfle  apparently  enacted  origfaially  in 
response  to  concern  over  hifaddngs  of 
aircraft,  the  (Kscretion  it  confers  is  not 
limited  to  exdnding  persons  who  might 
be  thouglit  to  pose  a  threat  of  temrism. 
The  second  provision.  14  CFR  91.3.  gives 
the  pilot-in-oommand  uhiinate  authority 
over  matters  affecting  die  flights.  Ilie 
third,  14  CFR  121.533.  concerns  the 
responsibiBty  and  authority  of  the  pilot 
in  command  for  die  safety  and  operation 
of  the  aircraft  and  everyone  on  it 

In  advisory  committee  discussions, 
carrier  representatives  argued  that 
carriers  needed  the  discretim  given  by 
these  two  sections  to  make  judgments  in 
situations  that  are  unclear  or  not 
directly  covered  by  the  proposed  rules. 
Disability  group  r^resentatives,  on  dw 
othw  hand,  arpied  that  exercises  of 
discretion  under  these  provisions  could 
be  contrary  to  t^  Air  Carrier  Access 
Act.  The  Dqiartment  bdieves  that  this 
regulation  cannot,  as  a  legal  poliqr,  or 
safety  matter,  preclude  pdots-in- 
command  from  tmalring  on-the-spot 
decisions  necessary  to  their  functions. 
At  the  same  time,  the  Oepartanent 
believes,  and  this  NPRM  proposss,  that 
carriers  and  pilots  must  exercise  their 
discretion  consistent  with  the  provisions 
of  this  regulation. 

The  OqMvtBKnt  uivisions  that  the 
provisions  would  «wock  ss  follows:  11  for 
example,  a  pilo>4n-conimand  made  the 
decision  that  he  or  she  would  not 
provide  tranmtortation  to  a  dialled 
passenger,  that  dadsion  wookl  not  be 
subiect  to  being  ovemded  oo  die  qnt  by 
odier  personnel  on  die  basis  of  hrt  382. 
However,  if  die  actioB  were  later 
determined  to  be  inconaistettt  with  the 
rule,  the  carrier  would  be  subject  to 
enforcement  action  under  S  382.88.  Since 
pilots  and  other  airline  persoonel  are 
presumably  instructed  by  their 
employers  to  foUow  the  carrier^s 
procedures  oonceiung  handioqiped 
passengers,  and  sinoe  diese  procedures 
will  have  to  be  reviewed  and  approved 
by  the  Department  we  believe  that 
exerdses  of  discretion  1^  carrier 
personnel  under  diese  pnvisiaas  diet 
era  ooDtiary  to  Part  382  are  likely  to  be 
infrequent 

This  subparagraph  also  would  interact 
widi  subparagraph  (b).  That 
subparagraph  wndd  |»ohibit  a  denial  of 
service  beonse  a  handicapped  person's 
invohmtary  behavior  anoo^ed.  offiended. 
orinoonveaieiioed  a  oewmember. 


However,  if  the  annoyance  or 
moonvenience  rose  to  die  level  of  being 
inimical  to  dM  safety  of  flif^t  dien  die 
carrier  could  qipropriately  refuse  or 
tendnate  sCTvice.  Diffefent  joi%Bente 
couid  reasonably  be  swde  conmiuiiig 
die  same  person  in  different  situatiau. 
For  example,  a  person  with  Towette's 
Syndraase  nngbt  amwy  I 
crew  OB  a  797,  iMt  the  p 
bedeaad 
however  anuuyiag.  in  die  i 


oouMnol 


safety.  The  aaaw  paasengCT,  hi  a  faur  or 

six-seat  air  taxi,  could  be  so  disruptive 
to  the  concentration  of  dks  pilot  as  to 
adversely  affect  safety.  In  this  situation, 
the  passsngsi  could  ar^iably  be  denied 
transportation  on  the  basis  of  the 
carrier's  jui^nent  about  Ids  efiect  on 
safety. 

Subparagr^ih  (d)  concerns  the 
difficult  iswiscrf  the  setting  of  limits  on 
the  number  of  l«jn>fi<'«pp^  individuals 
permitted  in  a  given  flight  The  issue 
affects  primarily  non-ambulatory 
persons.  (All  parties  to  the  negotiation 
agreed  that  dis  ksue  of  number  limits 
did  not  affect  handicapped  persons  who 
travel  with  an  attoidant  or  to  blind  or 
deaf  persons  who  do  not  have  a  mobility 
impairment)  Air  carrier  representatives 
argnd  that  the  numbe*  of 
unaccompanied  mobiUty-impaired 
indhridu^  diet  should  be  permitted  on 
a  flight  should  be  lunited  to  the  number 
of  floor-levd  exits  on  the  sircrafl.  This 
type  of  limit  is  consistent  with  many 
existnig  carrier  procedures,  they  said. 
The  basis  for  sudi  limits  is  diet  as  one 
would  assume  and  as  studies  have 
diown.  persons  with  mobifity 
impairments  take  longer  to  get  out  of  an 
aircraft  than  persons  without  such 
impairments.  Many  nonambulatory 
persons  could  require  assistance  from 
odier  persons  in  an  evacuation.  The 
more  such  persons  cm  an  aircraft  the 
slower  die  sctnal  evacuation  time,  llie 
FAA  requires  an  aircraft  to  be 
evacuated  in  90  seconds  in  order  for  the 
aircraft  to  be  certificated. 

Representatives  of  disability  groups 
contended  diat  any  number  limit  was 
burdensome.  On  aircraft  widi  few  floor- 
level  exits,  a  number  limit  ti'ed  to  the 
number  of  sodi  exits  would  prevent 
even  e  few  diseUed  individuab  from 
traveling  together.  Even  on  planes  with 
several  audi  exits,  teams  of  disabled 
athletes  or  yoope  of  peo|de  travelfaig  to 
a  convention  <d  a  diaabilitygroiqi  could 
not  get  en  dte  same  fligjht  Moreover, 
disabUity  group  representatives  ssid.  it 
was  irrational  to  limit  the  numbers  of 
precisely  those  nrability-impaired 
people— dMwe  abfe  to  travel 
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independently — who  could  do  the  most 
to  evacuate  themselves  in  an  emei^ency 
without  assistance.  Finally,  in  the 
absence  of  evidence  showing  that 
limiting  the  number  of  unaccompanied 
persons  with  mobility  impairments  to 
the  number  of  floor-level  exits  is 
essential  for  safety,  disability  group 
representatives  contended  that  such  a 
limit  was  inconsistent  with  the  Air 
Carrier  Access  Act  It  also  could  be 
discriminatory  to  limit  the  number  of 
disabled  passengers  and  not  apply  such 
limits  to  other  people  (e.g..  frail  elderly, 
very  obese  people)  who  also  could  slow 
an  evacuation. 

The  Department  recognizes  the 
concerns  of  both  cturiers  and  disability 
groups.  Under  the  terms  of  the  Air 
Carrier  Access  Act  however,  the 
Department  is  responsible  for  ensurii^ 
nondiscrimination,  consistent  with  the 
safe  carriage  of  all  passengers.  While  it 
is  true  that,  as  a  general  matter,  persons 
with  mobility  impairments  are  likely  to 
evacuate  an  airotift  more  slowly  than 
many  other  persons,  the  Department  is 
not  aware,  at  this  time,  of  conclusive 
evidence  that  accommodating  a  number 
of  mobUity-impaired  persons  in  excess 
of  the  number  of  floor-level  exits  is 
consistent  with  the  safe  carriage  of  all 
passengers.  The  FAA  is  continuing  to 
evaluate  information  on  this  subject  In 
this  situation,  the  Department  believes 
that  it  would  not  be  consistent  with  the 
Act  to  propose  permitting  carriers  to 
impose  such  a  limit  However,  the 
Department  does  seek  comment  on 
whether  there  is  an  adequate 
justification  for  imposing  either  the  "one 
person/one  floor-level  exit"  rule  or  some 
other  number  limit  If  so.  how  would  the 
proposed  number  limit  be  specifically 
required  for  safety?  How,  %vithin  the 
context  of  a  given  number  limit  if  at  all. 
could  carriers  make  advance 
accommodations  for  groups  of  disabled 
persons  traveling  together?  There  is  also 
some  evidence  suggesting  that  the 
placement  of  persons  with  mobility 
impairments  in  certain  seat  locations 
may  be  advisable  from  the  standpoint  of 
safety  during  an  evacuation.  If  this  is  the 
case,  what  are  the  implications  for 
number  limits? 

Subparagraph  (e)  of  this  section 
would  require  a  written  explanation  to 
be  given  to  a  disabled  person  who  was 
refused  transportation.  The  refusal 
would  automatically  trigger  the 
requirement  for  an  explanation.  This 
explanation,  which  would  have  to 
articulate  the  safety  or  other  basis 
consistmt  with  Part  382  fw  the  refusal, 
would  have  to  be  furnished  within  10 
days.  The  Department  seeks  comment 


on  whether  this  time  frame  is 
appropriate. 

Section  38Z23   Attendants. 

The  requirement  by  carriers  that  a 
disabled  passenger  have  an  "attendant" 
to  travel  has  long  been  a  source  of 
controversy  between  passengers  and 
carriers.  From  die  point  of  view  of 
passengers,  requiring  an  attendant  has 
been  a  costly  and  onerous  proposition. 
Tlie  cost  of  transportation  can  be 
doubled,  on  top  of  which  can  be  the 
salary  and  expenses  of  the  attendant 
These  added  costs  may  make  travel 
prohibitively  expensive.  In  addition, 
disability  group  representatives  to  the 
conunittee  said  that  many  attendants 
tend  to  be  of  relatively  littie  use  to  a 
disabled  person  in  a  travel  situation, 
because  they  are  inadequately  trained 
or  motivated.  A  person  who  can  travel 
independently,  mey  said,  should  be 
permitted  to  do  so  even  if  he  or  she  uses 
assistance  to  get  to  or  from  the  airport 
or  for  other  purposes. 

Carriers'  representatives  cited  two 
reasons  foi' requiring  an  attendant.  The 
first  was  to  assist  the  disabled 
passenger  in  taking  care«of  his  or  her 
personal  needs.  It  was  agreed  among 
committee  members,  however,  that  an 
attendant  for  this  purpose  was  not 
needed,  with  the  understanding  that  it 
was  not  appropriate  for  disabled 
passengers  to  seek  from  carrier 
personnel  the  kind  of  extraordinary 
personal  services  that  an  attendant 
would  provide  (e.g..  help  in  eating  food 
or  maneuvering  within  lavoratories.) 
The  second  ground  for  requiring  an 
attendant  is  safety — primarily 
assistance  in  the  event  of  any 
emergency  evacuation.  The  members 
came  to  an  important  agreement  on  this 
issue.  Namely,  there  was  an  arguable 
safety  basis  for  requiring  an  attendant 
only  with  respect  to  four  classes  of 
persons:  Quadriplegics,  deaf-blind 
persons,  some  persons  with  mental 
disabilities,  and  persons  traveling  in  a 
stretcher. 

Subparagraph  (a)  of  this  section  states 
the  general  rule:  Except  as  specifically 
permitted  elsewhere  in  the  section,  a 
carrier  could  not  require  disabled 
persons  to  travel  with  an  attendant  This 
means  that  iot  example,  blind  persons, 
deaf  persons,  paraplegics,  and  other 
persons  with  mobility  impairments  less 
severe  than  quadriplegia,  would  never 
be  required  to  travel  with  an  attendant 

The  first  category  of  persons  for 
whom  the  carrier  could  require  an 
attendant  are  persons  with  a  mental 
impairment  who  are  unable  to 
comprehend,  or  follow  appropriately, 
safety-related  instructions  from  carrier 
personnel  or  who  are  brought  to  the  gate 


under  the  supervision  of  an  agent  of  a 
custodial  institution.  Tlie  first  of  these 
conditiims  involves  the  concept  of 
ability  to  follow  raaaonable,  safety- 
relateid  requests  of  carrier  personnel 
incorporated  in  the  definition  of 
"qualified  handicapped  individual"  in 
the  existing  Part  382.  If,  by  reason  of  a 
mental  disability,  a  person  cannot 
comprehend  what  it  means  when  a  flight 
attendant  says  "fasten  your  seat  belt"  or 
"exit^  through  this  door"  then  it  is 
reasonable  for  the  carrier  to  ask  that  die 
peraon  travel  with  another  person  who 
can  underatand  the  instructions  and 
help  the  passenger  make  the  pn^r 
response. 

A  related  category  includes  persons 
with  mental  impairments  who  arrive  at 
the  gate  under  the  supervision  and 
control  of  an  agent  of  a  custodial 
institution.  This  is  expected  to  be  a 
narrow  category  of  persons.  In  order  to 
fall  into  tills  category,  the  passenger 
must  be  in  the  legid  custody  of  an 
institution  (e.g.,  someone  who  has  been 
legally  committed  to  a  mental  hospital], 
as  opposed  to  having  been  released 
from  the  institution.  Second,  the  person 
must  come  to  the  gate  under  the 
supervision  and  control  of  an  agent  of 
the  institution.  "Supervision  and 
control"  means  something  more  than 
being  provided  fransportation  to  the 
airport  or  merely  being  accompanied  to 
the  gate  by  someone.  The  person  must 
be  someone  who  is  assigned  by  the 
institution  to  be  the  custodian  for  the 
individuaL 

The  Department  recognizes  that  the 
determination  of  whether  persons  in  this 
category  need  attendants  is  likely  to 
have  to  be  made  by  carrier  personnel 
who  are  not  mental  health  professionals. 
Representatives  of  both  air  travel 
Industry  and  disability  groups  expressed 
some  concern  about  this.  The 
Department  seeks  comments  on  whether 
there  are  any  practicable  alternatives, 
such  as  on  advance  notice  requirement 

Some  air  travel  industry 
representatives  raised  the  issue  of  how 
carrier  personnel  should  deed  with 
someone  wdio  urafe  not  in  casto<^,  wai 
aUe  to  conqirafaend  and  follow  safety 
instructions,  but  was  acting  strangely  in 
the  terminal  or  at  the  gate.  Tlie 
Department  suggests  diat  dds  is  an  issue 
better  handled  under  the  proposed 
{  382,21.  as  discoaaed  in  die  context  of  a 
person  with  Tourette's  Syndrome.  It 
must  be  remembered  tlmt  seeming 
strange  is  not  in  itseli  a  ground-fw 
being  denied  transportation.  Disruptive 
behavior  that  rises  above  the 
annoyonce/inoonvudenoe  level  and 
genuinely  threatens  safety  is  the  sort  of 
behavior,  however,  that  is  not  likely  to 
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be  miligatedlby  having  the  person 
accoraiMuii^  by  an  attendant 
ConseqaeBUy.  we  queatiiw  whether  this 
sort  of  situS^oD  could  be  aptly  liain»«j^i 
under  the  a^endant  aectkn  of  the  rule. 
The  lecohid  category  of  person  who 
could  be  req^iired  to  luve  an  attoidant 
is  a  person  leveling  in  a  stretcher.  It 
was  a^eeiik  by  the  ooaunittee  members 
that,  if  a  canier  accepts  a  stretcher  user 
for  a  fli^t  M  all.  die  carrier  may  require 
an  attendai^  who  is  able  to  provide  the 
medical  an0  other  swices  that  die 
person  neeil. 

The  thkdi  Category  of  persons  to 
whom  an  attendant  requirement  ooold 
be  applied! uqaadriplegics.  The (Hoeess 
for  determi^tng  whether  an  attendant 
would  be  na^aired  would  be  as  foDows: 
The  pasaeaifcr  wouU  delemine  wfaedier 
he  or  she  oMId  travel  without  an 
attendant  9|the  carrier  ayves  **»«*  the 
passenger  dsn  travel  unattended,  no 
further  actiMk  is  needed  If  the  carrier 
disagrees,  tne  first  such  passenger  on 
the  flight  could  nevertheless  travd 
without  an  ^tendant  in  a  seat  of  the 
carrier's  ch«|ce.  If  the  person  does  not 
accept  the  ij^at  assignment  if  the  person 
was  the  sedqnd  or  subsequent  passenger 
whom  ttie  atriine  regarded  as  needbig  an 
attendant  or  if  the  passenger  concedes 
that  an  attendant  is  necessary,  the 
carrier  coal({  require  that  the  person 
travel  witfi  ^  attendant. 

Most  of  thf  parties  to  the  negotiation 
agreed  on  ni«^st  of  this  proposal  for 
quadriplegics  (NCIL  did  not  ayee  that 
attendants  ^lould  ever  be  required  for 
quadriplegie^l.  with  the  provision  about 
attendants  for  the  second  or  subsequent 
person  the  carrier  determines  to  need  an 
attendant  having  been  left  opea.  The 
DepartBwnti  believes,  particularly  ^ven 
that  1 382.2i^)  proposes  to  prolribit 
overall  nnmtjer  Umits,  that  it  makes 
sense  to  incffde  this  provision. 

It  was  alsJDl  suggested  that  the 
Department!  «iay  need  to  refine  tfie 
criteria  for  indusiott  under  tfris 
provision.  T^  Department  seeks 
information  i(^i  tfiis  point  The  term 
"quadri|^egi«r  can  be  viewed  very 
broadly  (i.e.,  to  mean  any  person  witti 
any  impainaent  of  all  four  limbs);  its 
application  here  could  be  both 
underinchisise  sad  overinclusive.  An 
individual  who  is  not  a  quadri|riegic 
(e.g..  someone  who  is  a  h«niplegic  as 
the  result  of,#  stroke)  could  be  severdy 
led  to  need  an  attendant 
with  some  impairment  of 
may  have  sufficient 
I  he  or  she  can  travel 
We  are  interested  in 
(e.g.,  a  "functional 
defining  a  class  of 
persons  witl^  ievery  severe  mobility 
impairments  to  which  an  attendant 


enough  disal 
an  individi 
all  four  liml 
mobility  so 
independi 
finding  a  w< 
definiUon") 


requiremeitf  ad^t  rationally  apply,  if 
indeed  dwre  is  such  a  class. 

The  fourth  type  of  passenger  for 
which  an  attendant  could  be  required  is 
a  deaf-bUnd  passenger  [Ia,  a  passenger 
who  is  both  deaf  and  btind).  Attendant 
requirements  for  such  passengers  have 
been  very  controversial  and  the  parties 
to  the  negotiation  were  not  able  to  agree 
on  a  (wovision.  Carrier  representatives 
said  that  carries  should  be  able  to 
require  attendants  for  aU  deaf-blind 
passengMs.  Representatives  <rf 
disability  i^ups  advocated  individual 
detenainatians  of  each  such  passenger's 
ability  to  communicate  with  airiine 
personnel.  A  scheme  parallel  to  that  for 
quadra|>legics  was  discussed  but  not 
agreed  to. 

J^s  issue  was  the  subject  of  a  DOT 
orcement  decision  that  was  issued 
after  the  conclusion  of  negotiations.  In 
Southwest  Airlines  Co.  Enforcement 
Proceeding  (Docket  4242S;  Order  87-11- 
16:  November  6. 1987).  the  Department 
considered  a  Southwest  Airlines  policy 
that  required  aU  deaf-blind  persons  to 
travel  with  an  attendant  TIk 
Department  found  that  this  policy 
violated  the  existii^  Part  382  and 
section  404(a)  of  the  Federal  Aviation 
Act  and  ordered  Southwest  to  permit 
deaf-blind  passengers  to  travel 
unaccompuiied  if  they  are  able  to 
establish  some  means  of  communication 
with  airline  personnel  The  Department 
for  purposes  of  this  rulemaking, 
proposes  to  ad(^t  the  result  and 
reasoning  of  this  decision. 

Consequently,  the  Department    . 
proposes  a  sequence  of  events  similar  to 
that  used  to  determine  whether 
quadraptegics  can  travel  without  an 
attendant  The  key  criterion  that  the 
passenger  and  the  airiine  would  use  is 
whether  the  passenger  is  able  to 
establish  communication  with  airline 
personnel  by  some  means  (e.g.,  tactile, 
electronic,  or  odier).  Whet  is  important 
is  the  passenger's  ability  to  receive  and 
respond  appropriately  to  safety-related 
instructions.  It  is  not  necessary  dmt 
passengers  be  able  to  verbalize  their 
understanding  of  the  instructions  (e.g.. 
an  inability  to  speak  deerly  is  not 
intended  to  be  a  ground  for  being 
required  to  travel  widi  an  attendant). 

Section  382.25   Advance  noUce 
requirements. 

The  advisory  committee  members 
agreed  on  a  provision  to  limit  to  a  few 
situations  the  discretion  <A  carriers  to 
require  advance  notice  by  disabled 
passengers.  As  a  general  rule,  carriers 
would  not  be  able  to  require  a 
handicapped  person  to  provide  notice  of 
his  or  her  intention  to  travel  (bestond 
normal  reservations  that  all  passengers 
make  to  be  assured  of  a  seat)  or  of  his  or 


her  disabiUty.  However,  a  carrier  could 
require  up  to  48  hours  advance  notice  in 
order  to  provide  certain  services, 
accommodations,  or  equipment.  These 
include  medical  oxygen,  carriage  of  a 
passenger  in  an  inciAmtor,  a  hook-up  for 
a  respirator  to  the  ahvrafl  electrical 
power  supply,  and  accommodation  for  a 
passenger  travding  in  a  stretcher. 
In  addition  to  diese  agreed-upon 
subjects  for  advance  notice,  the 
Department  has  proposed  two  others. 
These  were  not  discussed  in  the 
committee,  as  they  relate  to  portions  of 
the  physical  accessibility  requirements 
on  which  discussion  was  not  completed. 
The  first  of  these  is  use  of  an  on-board 
wheelchair.  An  advance  notice 
requirement  for  this  equipment  item  is 
intended  to  reduce  costs  to  air  carriers, 
who  presumably  will  have  to  purchase 
fewer  chairs  (whidi  are  estimated 
currently  to  cost  over  $800  each)  and 
will  not  have  to  pay  an  "excess  weight 
penalty"  in  fuel  costs  for  flights  (mi 
which  the  chairs  are  not  needed.  At  the 
same  time,  ourboard  chairs  would  still 
be  available  when  they  are  needed.  We 
request  comments  on  whether  some  or 
all  planes  should  always  have  the  chairs 
on-board.  and  on  whether  it  would  be 
too  logisticaOy  inconvenient  for  carriers 
to  operate  under  the  advance  notice 
system  for  on-board  chairs. 

The  second  is  haxardoos  materials 
packaging  for  adieekhair  battnies.  if 
this  packaging  is  provided  by  the 
carrios.  For  tihe  reasons  discussed  in 
the  physical  aooessibihty  section,  the 
NPRM  proposes  that  carriers  be 
required  to  furnish  such  packages  on 
request  In  this  section,  the  Department 
proposes  that  carriers  may  require 
advance -notice  on  these  requests. 

The  Department  seeks  comment  on 
whether  carriers  should  be  able  to 
require  advance  notice  to  carry  electric 
wfaeeldiairs.  These  wheelchairs  may 
require  special  handling  that  it  would  be 
useful  for  the  carrier  to  plan  in  advance. 
This  is  especially  true  for  carriers  using 
relatively  small  aircraft.  The 
Department  seeks  comment  on  whether 
some  of  the  advance  notice 
requirements  (eg.,  for  on-board 
wheeldiairs  and  hazardous  materials 
packaging  for  batteries)  should  apply 
only  to  small  carriers  or  should  have  a 
shorter  limit  (e-g^  24  instead  of  48  hours) 
when  applied  to  the  larger  (t.e..  Part  121) 
carriers. 

Subparapaph  (c)  would  provide  that 
if  the  handicapped  person  provides  the   ■ 
proper  notice,  the  carrier  has  an 
obligation  to  provide  the  requested 
service  (assuming  the  service  is 
available  at  all  not  every  aircraft  may 
be  set  up  to  accommodate  a  p>assenger 
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in  a  stretcher,  for  instance). 
Subparagraph  (d)  provides  that  even  if 
the  handicapped  person  fails  to  give  the 
proper  notice,  the  carrier  will  still 
provide  the  service  if  it  is  readily 
available  or  the  carrier  can  make  it 
available  through  reasonable  (not 
extraodinary)  effort.  For  example,  if  a 
battery  package  is  available  at  the 
airport  and  the  carriers  could  obtain  it 
readily,  the  carriers  would  have  to  do  so 
even  if  the  passenger  had  failed  to  give 
advance  notice.  On  the  other  hand,  the 
carrier  would  not,  in  this  case,  have  to 
fly  in  a  package  from  another  airport. 

Suppose  that  a  disabled  person  gives 
advance  notice  as  provided  by  airline 
procedures  permitted  by  this  section, 
but  through  no  fault  of  the  passenger, 
must  take  a  different  flight  (e.g.,  the 
passenger  is  "bumped"  from  carrier  A 
because  of  overbooking  or  Carrier  A's 
flight  is  cancelled).  Should  the  advance 
notice  the  passenger  has  given  Carrier  A 
for  the  flight  obligate  Carrier  A,  for 
another  flight,  or  Carrier  B,  to  provide 
the  requested  service?  If  so,  how  would 
this  be  practicable?  If  not  how  would 
the  disabled  passenger  be  protected? 
Hie  Department  seeks  comment  on  this 
issue. 

Section  382.27    Communicable  \ 

diseases.  ' 

Carriers  are  naturally  concerned  with 
the  health  of  their  passengers  and 
employees,  both  for  humanitarian  and 
legal  reasons.  This  concern  has  led,  in 
some  instances,  to  restrictions  being 
placed  on  the  travel  of  persons  who 
have,  or  are  thought  to  have,  a 
communicable  disease.  Under  the 
Supreme  Court's  decision  in  the  Arline 
case,  persons  with  conmiunicable 
diseases  are  considered  to  be 
handicapped  persons  protected  by 
section  504  of  the  Rehabilitation  Act  of 
1973.  Since  the  Air  Carrier  Access  Act  is 
based  on  section  504,  the  Department  is 
convinced  that,  as  a  matter  of  law, 
persons  with  such  diseases  are 
protected  under  the  Air  Carrier  Access 
Act  as  well.  All  members  of  the 
committee  agreed  with  this  approach. 

The  key  to  a  rational  response  by 
carriers  to  a  person  with  a 
communicable  disease  is  following  the 
medical  judgments  of  appropriate 
Federal  public  health  authorities  (e.g., 
the  Surgeon  General,  the  Centers  for 
Disease  Control)  as  to  the  circumstances 
tmder  which  the  disease  can  be 
transmitted.  If,  in  this  medical  judgment 
the  disease  can  be  transmitted  to  other 
persons  in  the  normal  course  of  flight 
the  carrier  would  be  justified  in  taking 
action  to  protect  other  persons  on  the 
flight  The  action  taken  should  be  oiily 
that  which  is  necessary  to  protect  other 
persons,  and  should  protect  the  rights  of 


the  disabled  person  to  travel  as  much  as 
possible.  That  is,  if  getting  a  medical 
certificate  will  be  svdfficient  to  provide 
assurance  that  passengers  and  crew  are 
not  endangered,  it  would  be  contrary  to 
this  part  for  the  carrier  to  refuse  service 
to  a  person  who  had  such  a  certificate. 

Unless,  in  the  reasonable  judgment  of 
appropriate  public  health  authorities, 
the  disease  can  be  transmitted  to  other 
persons  in  the  normal  course  of  flight 
there  is  no  reason  for  treating  a 
passenger  having  it  differently  from  any 
other  passenger.  To  do  so  would  be 
discrimination  that  violates  the  Act  and 
these  rules. 

Section  382.29   Medical  certificates. 

Blind  or  deaf  or  mobility-impaired 
persons  and  people  with  most  other 
disabilities,  are  not  sick.  They  have  a 
physical  or  mental  condition  that  limits 
a  major  life  activity,  but  on  the  basis  of 
that  condition,  are  not  any  more  likely 
to  need  medical  attention  on  a  flight 
than  other  persons.  Consequently,  it 
does  not  make  sense  to  require  a 
medical  certificate  bom.  them  as  a 
condition  for  providing  transportation, 
and  this  section  would  prohibit  such 
requirements  in  all  but  a  few  cases. 
Those  cases  are  a  person  traveling  in  a 
stretcher,  a  person  who  needs  medical 
oxygen  during  a  flight  or  a  person  with 
a  contagious  disease  in  the 
circumstances  in  which  such  a 
requirement  is  permitted  by  §  382.27. 
This  provision  was  agreed  to  by  the 
members  of  the  committee,  except  fof 
subparagraph  (c).  which  the  Department 
has  added  in  order  to  be  consistent  with 
the  agreed-upon  provisions  of  S  382.27. 

Section  382.31    Seat  assignments. 
This  section  focuses  on  what  is 
clearly  the  most  controversial  and 
emotion-laden  issue  in  the  rulemaking, 
that  of  exit  row  seating  for  blind 
persons.  The  issue  of  seat  assigiunents 
does  affect  persons  with  disabilities 
other  than  blindness,  but  the  focus  of 
this  issue  has  been  on  blind  persons.  In 
response  to  an  August  1988 
informational  notice  on  this  and  other 
subjects,  the  Department  received 
several  hundred  comments  from 
members  of  the  National  Federation  of 
the  Blind  and  persons  with  similar  views 
asserting  that  carriers'  refusal  to  allow 
blind  persons  to  sit  in  exit  rows  was 
clearly  discriminatory,  direcUy 
analogous  to  racial  segregation.  Able- 
bodied  bGnd  people  are  no  slower, 
weaker,  or  less  capable  of  opening  exit 
doors  than  other  persons,  these 
comments  said;  in  some  cases,  such  as 
when  visibility  in  the  cabin  is  obscured 
due  to  smoke  or  electrical  failure,  blind 
persons  may  be  more  capable  than 


sighted  persons.  Certainly  a  number  of 
the  comments  alleged,  a  sober  blind 
person  in  an  exit  row  is  likely  to  be 
more  of  use  in  an  evacuation  than  an 
intoxicated  sighted  pereson.  Other 
conunents  alleged  that  blind  persons 
fi«quently  have  been  harassed, 
embarrassed,  thrown  off  planes,  or 
arrested  for  refusing  to  leave  exit  row 
seats,  all  of  which,  the  comments  said, 
constituted  discrimination.  The  NFB 
representative  at  the  negotiations  also 
made  these  arguments. 

Carrier  representatives  believe,  just  as 
stron^y.  that  in  order  to  maximize  the 
opportunity  for  an  emergency 
evacuation  to  proceed  in  a  timely 
fashion,  if  is  essential  that  someone 
sitting  in  an  exit  row  should  be  able, 
quickly  and  without  assistance,  to 
perform  certain  essential  functions. 
Steps  taken  iii  the  name  of  ending 
discrimination  must  be  consistent  with 
the  safe  carriage  of  all  passengers,  and  a 
disabled  passenger  sitting  in  an  exit  row 
could  delay  an  evacuation.  In  an 
evacuation,  seconds  can  mean  the 
difference  between  life  and  death  for 
some  passengers. 

While  proposals  for  compromise  were 
discussed,  the  committee  reached  an 
impasse  on  this  issue.  The  Department's 
position  on  the  issue  is  based  on  the 
serious  concern  of  its  aviation  safety 
agency,  the  FAA,  that  it  may  be 
necessary,  in  the  interest  of  safety,  to 
exclude  from  exit  rows  all  persons  who 
cannot  perform  one  at  more  of  the 
essential  functions  persons  in  those 
rows  are  expected  to  perform  in  an 
emergency  evacuation. 

The  FAA  recognizes  that  while  it  has 
advised  restrictions  on  exit  row  seating 
in  the  past  it  has  not  disapproved  some 
carrier  procedures  that  do  not  impose 
such  restrictions.  (Under  existing  FAA 
rules,  carriers  send  to  the  FAA  their 
procedures  concerning  disabled 
passengers.  FAA  does  not  affirmatively 
approve  the  procedures  and  disapproves 
them  only  if,  they  create  a  safety 
problem.  See  14  CFR  121.588.)  Whatever 
its  past  actions,  however,  the  FAA  is 
now  conemed  that  further  actions  may 
be  necessary  in  order  to  ensure  the 
safety  of  all  passengers.  As  Senator 
Dole  stated  in  the  floor  discussion  of  the 
Air  Carrier  Access  Act  restrictions  on 
handicapped  persons,  to  be  consistent 
widi  the  Act  "must  be  only  for  safety 
reasons  found  necessary  by  the  FAA."  If 
tiie  FAA  were  to  determine  that  a  rule 
establishing  restriction  on  exit  row 
seating  were  needed,  such  a  rale  would 
meet  this  criterion. 

In  Part  382,  the  Department's  objective 
is  to  ensure  nondiscrimination, 
consistent  with  die  safe  carriage  of  all 
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passeogeM  The  Department  cannot^  in 
this  rulemMdng.  promulgate  a  provision 
that  woul^jinterfere  with  the 
developm^t  or  implementation  of  an 
FAA  safe^  rule.  At  this  time,  the  PAA  is 
considering  whe&er  it  is  appropriate  to 
take  any  i^emaking  or  other  action  on 
thissubje^ 

The  Department  is  proposing  to 
prohibit  restrictions  in  exit  row  seating 
on  the  ba4^  of  handicap,  except  as  an 
FAA  sefetti  regulatioQ  may  spedfically 
require.  {ly^cedures  adopted  1^  a 
carria  in  f^qranse  to  die  requiiements 
of  such  a  Mgulation.  and  approved  by 
the  FAA,  would  be  permitted  under  diis 
formulatku.)  In  the  absence  of  an  FAA 
requiremeiit  for  seating  restrictions,  no 
restrictionBi  on  die  baria  of  handicap 
would  be  iermitted.  (Caiiiers  could 
restrict  sef  ^ing  on  other  grounds.  For 
example,  a  caitier  could  direct  all 
parents— ijiAiether  or  not  disabled- 
traveling  mth  infants  not  to  sit  in 
certain  seii^.) 

Section  38,  ^1    Accessibility  of  aircraft. 

This  secdim  is  intended  to  spell  out 
die  requir^lients  for  physical 
accessibiUw  of  aircraft.  Paragraph  (a) 
concerns  ttbse  smaller  aircraft  (Le^  widi 
30  or  fewc^bassenger  seats)  governed 
under  die  f  Mereal  Aviatira  Regulations 
of  14  CFR  nirt  121  w  136.  This 
paragrqih  droposes  diet  diese  aircraft 
would  Miiiif  die  same  rules  applicable 
to  laiger  aUcraft,  on  the  same  i&ase-in 
schedule.  Mbwever,  if  structural  weight 
and  balan(^,  or  interior  configuration 
limitations!  prohibited  a  given 
accessibility  modification  or  feature,  die  ' 
carrier  woud  not  have  to  provide  that 
modificati(>»  or  feature.  As  «vidi  die 
larger  airc^  Part  135  aircraft  in 
service  on  tfie  effective  date  of  the  rule 
would  not  libve  to  be  retrofitted  solely     • 
to  enhancel  Accessibility. 

Paragraph  (b)  sets  out  die  substantive 
for  aircraft  accessibility 
lule  for  putting 
features  in  place.  These 

, -^  apply  to  aircraft  governed 

by  14  CFR  ^  121  of  die  Federal 
Aviation  Regulations  which  have  31  or 
more  passolger  seats. 

These  reMdrements  are  proposed  to 
be  phased-u  over  a  period  of  time  in 
order  to  allbiw  a  smooth  transition  to 
fuller  acceMibility.  Aircraft  in  service  on 
the  effectiw  date  of  the  rule  need  not  be 
retrofitted  ror  die  sole  purpose  of 
enhancing  accessibility  (subparagraph 
(1)).  Aircrafl  contracted  for  before  the 
effective  dip  of  die  rule,  but  delivered 
to  die  carri^  widiin  two  years  of  its 
effective  d^le,  would  have  to  meet  die 
requiremenlts  of  this  paragraph  to  the 
extent  not  prohibited  by  structural, 
configuration,  or  contractual  limitations 


requiremi 
and  the 
accessibiU' 
requireme 


(subparagraph  (2)).  That  is.  if  a  carrier 
has  already  contracted  for  an  airiavft 
with  a  given  structure  at  configuration 
on  die  effective  date  of  the  rule,  the 
carrier  would  not  have  to  d^ect  die 
manufacturer  to  diange  the  structure  or 
configuration,  or  modify  its  contract 
with  the  manufacturer,  to  accomplish 
accessibility  improvements,  if  die 
aircraft  is  delivered  to  die  carrier  widiin 
two  years  of  the  effective  date  of  tlie 
rule.  The  Department  seeks  comment  en 
the  appropriateness  of  these  time 
frames. 

With  respect  to  aircraft  covered  by 
these  two  subparagraphs,  the  carrier 
would  have  to  make  accessibility 
modificaticms  upon  the  first  replacement 
of  affected  cabin  interior  elements 
(subparagraphs  MW)  and  (b)(2)(i)). 
For  example,  if  lavatories  were 
replaced,  they  would  have  to  be 
replaced  widi  accessible  lavatories.  If 
seats  w««  replaced  with  newly 
manufactured  (as  opposed  to  used  or 
refurbished)  seats,  the  new  seats  would 
have  to  include  die  appropriate  number 
of  aisle  seats  widi  movable  armrests. 

In  addition,  aircraft  covered  by 
subparagraphs  (b)(1)  and  (b)(2),  if  diey 
have  any  lavatories  (whether  or  not  die 
lavatories  are  accessibly,  would  have 
to  have  oo-board  wheddiairs,  having 
adequate  restraint  systems  and  odier 
features,  available  on  request  two  years 
from  die  effective  date  of  die  rule 
(subparagraphs  (b)(l)(U)  and  (b)(2)(U)). 
Carriers  would  have  to  provide  storage 
or  mountings  for  the  on-board  chairs  in 
each  aircraft,  but  would  not  have  to 
carry  a  chair  on  boud  the  aircraft  at  all 
times.  The  carrier  would  have  to  put  a 
chair  on  board  the  aircraft  for  a  disabled 
person  when  the  person  requested  it  in 
advance.  This  equipment  would  allow 
those  who  need  a  wheelchair  to  move 
about  the  cabin  to  do  so  and,  ii 
odierwise  able  to  use  the  lavatory,  to  get 
to  it 

There  may  be  feasibility  problems 
with  the  use  of  on-board  chairs  in  some 
aircraft.  For  example,  one  aircraft  type 
in  the  60-100  seat  range  has  a  mid-cabin 
hump  (resulting  from  the  placement  of  a 
structural  spar)  hi  the  aisle,  which 
would  act  as  a  barrier  to  the  passage  of 
an  on-board  chair.  Some  smaUer  aircraft 
would  not  be  able  to  accommodate  an 
on-board  chair  without  die  removal  of 
revenue  seats  (see  discussion  Mow 
concerning  the  removal  of  revenue  seats 
in  the  context  of  accessible  lavatories). 
The  Department  seeks  comment  on  how 
best  to  deal  with  these  potential 
problems. 

As  an  operational  matter,  many 
commuter  flights  are  so  short  (e.g.,  30 
minutes  or  less)  that  there  would  barely 
be  time  for  die  aircraft  to  attahi  cndsin^ 


altitude  and  for  die  passenger  to  use  the 
chair  to  get  to  uid  from  die  lavatory 
before  die  "fasten  seat  belts"  sign  came 
on  again  in  preparation  for  landing. 
During  diis  time,  die  flight  attendant 
(often  there  is  only  one)  would  be  less 
able  to  perform  other  scheduled  duties. 
It  should  also  be  easier  for  a  passenger 
to  avoid  die  necessity  of  visiting  the 
lavatory  on  a  very  short  flij^t  The 
Department  seeks  comment  on  whether 
the  requimnent  to  provide  an  on-board 
chair  on  request  should  be  limited  to 
flints  over  a  certafai  length. 

Subparagraph  (3)  a|q>lies  to  aircraft 
ddivmd  more  than  two  years  after  the 
effective  date  of  die  rule  (and  to  older 
aircraft  in  which  cabin  hiterior  elements 
are  replaced,  as  provided  in 
subpnagranhs  (bHl)(i)  and  (bH2)(U). 
The  first-substantive  requkraient 
concerns  movable  armrests  aa  aisle 
seato  (subparamph  (b)(3Ni)).  Such 
armrests,  which  eithcn-  fold  down  or 
swing  up  out  of  die  way.  are  intended  to 
permit  persons  with  mobility 
impairments  to  transfer  more  readily 
from  a  boarding  chair  or  on-board  chair 
into  the  aircraft  passenger  seat 

The  NFRM  proposes  diat  a  certaui 
number  of  seats  widi  aceessiUe  aisle 
armrests  to  be  provided  hi  aircraft, 
according  to  die  number  of  seats  in  die 
airdlaft  The  NFRM  discusses  two 
options  on  this  matter.  Ihe  first  option 
would  require  all  aisle  seats  to  be 
equipped  with  movable  armrests,  except 
where  it  was  not  feasible  to  do  so  (e.g., 
first  class  seats  with  fixed  tray  tables). 
Under  the  second  option,  there  would  be 
a  limited  number  of  such  seats,  which 
would  be  increased  ovw  time,  on  the 
projection  that  demand  for  them  would 
also  grow.  The  schedule  is  as  follows: 
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Under  this  proposal,  the  seats  with 
movable  armrests  would  be  mariced 
with  a  symbol  to  ensure  that  they  could 
be  located  readily.  The  seats  would 
have  to  be  located  in  each  class  of 
service  (e.g..  first  class  as  well  as 
coadi).  except  where  doing  so  was  not 
feasible. Hie  Department  seeks 
comments  mnvhether  a  quidcer  phase- 
in  period  or  a  laiger  or  sinallN  number 
of  seats  would  be  appropriate. 
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Under  the'teanid  option,  there  would 
have  to  be  a  priority  system  fw  the 
assignment  of  these  seats,  to  einsiire  that 
people  with  mobility  impairments  who 
needed  the  seats  would  be  able  to  get 
them.  For  example,  carriers,  in  mating 
seat  assignments  bat  a  fli^t,  would  (if 
someone  with  a  mobility  impairment 
had  not  already  asked  for  such  a  seat) 
not  assign  these  seats  until  all  other 
seats  had  been  assigned,  in  order  to 
hold  than  for  a  person  who  needed  the 
movable  amiresL 

The  Department  seeks  comments  on 
whether  tUs  proposal  would  unduly 
compUcate  the  seat  assignment  process. 
The  Department  sedcs  comments  on 
whether  the  final  role  shookl  also 
require  that,  if  all  seats  widi  movable 
amiestB  are  already  asaiyaed  when  a 
persoa  with  a  mobility  iiBpdtoiient  seeks 
such  a  seat  the  canier  ask  or  require  a 
non-disabled  individual  who  has  been 
assigned  sadi  a  seat  to  move  to  another 
seat  so  that  the  disabled  passenger  can 
use  it.  If  all  the  aisle  seats  on  an  aircraft 
had  movable  armrests,  the  requirements 
for  identificatioo  of  the  seats  and  a 
priority  seat  assigiment  system  would 
be  superfluous.  Coasaquent^,  they 
would  not  apply  to  such  an  aircraft 

The  Departanent  seeks  comment  on 
whether  the  use  of  accessible  armrests, 
and  the  consequent  seating  of  persons 
with  mobility  impairments  primarily  in 
aisle  seats,  would  have  any  adverse 
safety  consequences.  That  is,  would  this 
make  it  more  difficult  for  passengers  in 
the  center  and  window  seats  to 
evacuate?  If  there  are  any  such  safety 
consequences,  what  action  if  any, 
should  carriers  or  the  Department  take 
in  response?  The  Department's 
regulatory  evaluation  also  notes  that  the 
cost  of  option  1  (all  aisle  seats 
accessible)  would  be  considerably 
costlier  than  option  2  (a  certain  number 
of  accessible  aisle  seats).  The 
Department  seeks  comments  on  whether 
there  would  be  benefits  that  would 
justify  the  higher  costs  of  option  1. 

Subparagraph  Cb)(3)(ii)  concerns  on- 
board wheelchairs,  discussed  above. 
The  NPRM  proposes  a  series  of  design 
and  performance  requirements  for  such 
chairs. 

SutqMragraphs  (bM3)  (iii)  and  (iv) 
concern  accessible  lavatories.  Two 
types  iA  lavatories  are  proposed, 
depending  on  the  type  of  aircraft 
involved,  in  larger  aircraft  (e.g.,  one  with 
200  or  more  seats),  a  lavatory  large 
enough  to  permit  a  person  aring  ttie  on- 
board wheelchair  to  entier,  m^ieaver, 
transier,  and  leave  Is  ptopo>ed.  Other 
accessibility  features  are  dsp  proposed. 
The  lavatory  woidd  hava  fo  giv» 
passengers  using  the  on-board 
wheeldbair  {nlvaey  (in  tetras  of  sight 


sound,  and  smiril)  equivalent  to  that 
afforded  odier  passengers. 

The  Depfutment  seeks  comment  on 
how  privacy  can  best  be  protected.  Can 
a  podcet  door  design  be  implemented  at 
reasonable  cost?  Can  any  curtain  or 
screen  arrangement  pro^e  adequate 
privacy?  Can  a  door  close-off  or  privacy 
curtain  be  installed  without  causing 
seats  to  be  removed,  especially  in 
smaller  aircraft?  Can  there  be  space  to 
allow  a  wheelchair  to  maneuver  at  the 
door  and  allow  a  person  to  enter  the 
lavatory  without  causing  the  removal  of 
seats,  especially  on  smaUer  aircraft? 
What  lead  time  would  be  needed  to 
allow  for  the  technical  development  of 
an  adequate  facility?  If  a  facility  cannot 
be  developed  that  can  meet  these 
requirements  and  stiO  not  require  the 
removal  of  9  row  of  seats,  is  a  lesser 
degree  of  privacy  acceptable  (e.g..  a 
privacy  curtain  over  the  door)? 

In  smaller  aircraft  (e.A,  one)  with  60- 
199  seats),  the  accessilue  lavatory  would 
have  to  have  the  same  accessibility 
features.  However,  there  would  not  have 
to  be  space  In  the  lavatory  for  the  user 
to  maneuver  and  transfer,  nor  would  the 
means  of  protecting  the  passenger's 
privacy  have  to  be  equivalent  to  that 
afforded  other  passengers  [e^  the  door 
would  not  have  to  close  around  the  cm- 
board  wheeldiair,  but  a  curtain  or  other 
screening  device  would  have  to  provide 
at  least  visual  privacy). 

Removing  revenue  aeats  to 
accommodate  accessible  lavatories 
could  impose  heavy,  additional  costs  on 
carriers.  Indeed,  a  reasonable  argument 
may  be  made  that  to  require  the  removal 
of  revenue  seats  would  go  beyond 
reasonable  accommodation  of  the  needs 
of  disabled  passengers  and  would  cause 
curiers  to  incur  undue  fihandal  burdens ' 
or  fundamentally  alter  their  programs. 
The  Department  does  not  intend  to 
impose  requirements  that  would  force 
carriers  to  remove  revenue  seats.  The 
Department  seeks  comments  from 
huterested  parties,  particulariy  airframe 
and  component  manufacturers,  on  how 
best  to  include  accessibility  features  in 
lavatories  witiiout  causing  the  removal 
of  revenue  seats. 

Tha  Department  also  sedcs  comment 
on  how  beat  to  d^ine  what  constitutes  a 
removal  of  revenue  seats.  It  seems  dear 
that  if  a  carrier  is  replacing  «n  older, 
inaooesisibie  hvatory  with  an  accessible 
lavatory  while  not  replacing  all  die 
seats,  end  one  or  more  seats  are  taken 
out  to  nudce  room  for  the  larger  lavatory, 
a  remo^  of  seats  has  occuned.  If  the 
entire  b^fain  hitcrior  is  being  replaced  at 
the  sane  Hme,  tmd  tfie  replsiceamt 
interior  (indudUng  tfie  accessible 
lavatory)  has  fewer  seajb  than  the  old 


interior,  should  this  be  considered  a 
removal  of  revenue  seats? 

When  a  new.  aircraft  is  being  ordered, 
should  the  "no  removal  of  revenue 
seats"  provision  apply  to  additional 
seats  that  would  ai^guably  be  foregone  in 
a  cabin  configuration  that  induded  the 
accessible  lavatory?  In  ordering  a  new 
aircraft  should  it  make  a  difference 
whether  the  carrier  is  ordering  a  new 
copy  of  an  existing,  certificatal  type  of 
aircraft  (with  a  standard  seating 
configuration  for  diat  aircraft  type)  as 
distinct  from  a  newly  certificated  type  of 
aircraft  which  comes  into  being  after  the 
regdatiaD  is  in  effect?  How  would  the 
Dqiartnient  detannine.  under  these 
various  scenarios,  whether  a  carrier 
should  install  an  accessible  lavatory? 

in  connection  with  its  consideration  of 
the  proposal  for  accessible  lavatories, 
the  DepartBient  seeks  comment  on 
whether  a  difiiBrent  line  of  demarcation 
between  aircraft  sizes  (e.g.,  wide  body 
vs.  narrow-body  or  single-aisle  vs. 
multiple  aisle,  rather  than  more  or  fewer 
than  200  seats)  would  be  mora 
woricable.  The  Department  also  seeks 
comment  on  whedier  the  time  frame  for 
lavatory  installation  is  appropriate,  or 
whether  the  schedule  could  be 
accelerated  or  s}owed  feasibly. 

Subparagraph  (bK3](v)  would  require 
that  all  Part  121  ainzaft  with  more  than 
30  seats  delivered  two  yean  or  mora 
after  the  effective  date  of  the  rule  to 
have  sufficient  on-board  storage 
capacity  for  at  least  one  folding 
wheelchair.  The  provision  of  such  space 
would  be  optional  on  smaller  aircraft 
The  Department  seeks  comments  on  the 
feasibility  and  cost  of  such  a 
requirement. 

The  Department  has  assumed,  for 
purposes  of  its  regulatory  evaluation, 
that  there  would  be  no  additional 
capital  costs  of  this  requirement  for  - 
larger  aircraft  (i.e.,  those  with  more  than 
100  seats),  since  existing  coat  closets 
appear  large  enough  to  accommodate  a 
folding  wheelchair.  The  Depctftment 
seeks  comments  on  the  validity  of  this 
assumption.  However,  the  Department 
has  received  infoofMBtlon  siQgesting  that 
some  aircraft  certificated  under  Part  121 
(e.g..  those  witfi  fewer  than  60  seats) 
may  be  unaUe  to  acoommodate  space 
for  a  folding  wbeddialr  vritilont 
removing  revMme  seats.  In  the 
Department's  view,  tiie  iame 
cdnsidgraBwM  pertaining  to  removal 
seats  vNmld  apply  here  as  In  tiie  case  of 
accessible  lavatcviMr  The  Department 
seeks  conntoent  from  manufocturers  and 
othen  abbdt  the  extent  of  this  problem, 

and  about  what  alternatives  should  be  ■, 
pursued  Iot  aircraft  modns  in  wfaidi .     i 
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such  space 
nvilhout 

Pfnally, 
require] 
refurbii 
not  result 


I  not  be  provided 
{seats. 

aph  (c)  proposes  the 
t  replacement  or 
I  of  an  aircraft  cabin  could 
I  diminishing  accessibility  to 
a  level  belbw  that  specified  in  this  part 
For  examue.  if  an  aircraft  is  provided 
with  movane  armrests  in  aisle  seats,  a 
subsequent  replacement  of  the  seats 
would  also!  have  to  maintain  at  least  the 
number  of  Much  seats  required  i^  this 
part  The  Department  also  seeks 
comment  dtl  whether  it  is  necessary  to 
include  a  r^ulatory  requirement  that  all 
acces8ibili|y  features  and  equipment  be 
maintaineq  in  proper  operating 
condition.  ; 

The  Dep^^ent  seeks  comment  on 
whether  aikraft  (and  if  so,  which 
aircraft  in  Itferms  of  size)  should  be 
required  to  provide  accommodations  for 
persons  traveling  in  stretchers.  What  is 
the  cost  and  difficulty  of  such 
accommodii|tions.  and  how  often  are 
they  likely  |tp  be  needed  or  used? 
Providing  ititcommodations  for  persons 
traveling  in  B  stretcher  would  be 
optional  with  carriers  under  the 
proposed  rde. 

The  geneml  scope  of  this  provision— 
on-board  elixirs,  accessible  lavatories, 
moveable  aisle  armrests,  and  a  phase-in 
period  for  existing  and  new  aircraft — 
was  agreed  upon  by  committee 
members.  $<^me  of  the  details — 
particulariy  the  number  of  moveable 
aisle  armrots  and  the  timetable  and 
"on-requesf  feature  for  boarding 
chairs— wore  not  Disability  group 
representafves  favored  putting 
moveable  iibumts  on  all  practicable 
aisle  seats,  lirhile  carriers  favored  a 
Smaller  nui^ier.  In  this  regard,  the 
Department  seeks  information  on  the 
experience  <}f  carriers  and  passengers 
with  the  number  of  mobility-impaired 
passengers  wpically.  or  frequently, 
traveling  oA  ^  given  fli^t  The  disability 
group  propMals  were  included  for 
comment  as  option  (1),  the  carrier 
proposals  aa  option  (2). 


Section  382A3   Provision  of  service  and 
equipmenLll 

This  section  would  require  carriers  to 
provide  certain  service  and  equipment 
to  disabled  i^ssffiogers,  if  the  passeqgers 
request  the  iservices  and  equipment  It 
would,  of  coarse,  apply  to  qualified 
handicappc  i  persmis.  Consistent  with 
the  rest  of  t  is  nde.  carriers  would  not 
provide  spe  dal  services  and  equipment 
to  passen^m  mdio  do  not  want  them. 

Enplanfait  and  dqilaAing  is  obviously 
a  key  issue,  unce  it  is  here  diat  many 
physical  he  r^ers  to  aircraft  must  be 
overcome  in  lorder  to  ensure  ' 
accessibilitv  of  air  travel  At  different 


airports,  enplaning  and  deplaning- 
related  matters  may  be  controlled  by 
carriers,  airports,  or  a  combination  of 
the  two.  This  provision  would  apply 
only  to  matters,  at  a  given  location,  that 
are  und«r  the  carrier's  control  («^iere 
the  airport  controlled  these  matters,  49 
CFR  27.71  would  require  the  airport  to 
provide  the  assistance). 

Except  in  the  circumstances  specified 
in  paragraph  (b),  the  carrier  is 
responsible  for  getting  a  disabled 
passenger  on  and  off  the  airplane.  The 
carrier  would  have  to  ensure  that 
whatever  equipment  and  personnel  are 
needed  for  the  task  are  provided  For 
example,  where  there  are  not  level-entry 
boarding  ramps,  carriers  would  be 
responsible  for  providing  mechanical 
lifts  (not  ordinarily  used  for  freisht). 
ramps,  or  boarding  chairs,  toge£er  with 
the  personnel  necessajy  to  operate  tibem 
and  to  assist  the  passenger  to  transfer  to 
an  aircraft  seat  Tlie  Department  seeks 
comment  on  whether  mechanical  lifts 
should  be  required  to  be  provided  and 
used,  as  opposed  to  other  means  (e.g., 
boarding  chairs,  hand-4ifting)  of 
assisting  disabled  passengars  on  and  off 
aircraft.  Assistance  in  making  flight 
connections  (including,  where  needed, 
ground  wheelchairs  and  personnel  to 
assist  in  making  the  connection)  would 
also  be  required. 

In  8  382.41,  die  Department  proposes 
perfonnance  standards  for  on-board 
wheelchairs.  The  Department  seeks 
comment  on  whedier  there  should  also 
be  similar  standards  for  boarding  chairs 
and,  if  so,  what  those  standards  should 
be. 

Some  smaQ  aircraft  (usually  those 
with  19  or  fewer  seats),  present  difficult 
problems.  Because  of  sinall 
entranceways  and  relatively  narrow, 
light  builtHui  stairways,  narrow  aisles, 
and  small  seats,  it  is  often  not  possible, 
wnthout  substantial  risk  of  faijuiy  to 
disabled  passengers  and  canier 
persmmel  to  brtag  a  disabled  person  on 
board  in  a  boarding  chair.  Level  entry 
boarding  ramps  and  presendy  available 
mechanical  lifts  cannot  be  used  in  many 
cases.  Therefore,  the  only  presently 
available  meaiu  of  getting  some 
disabled  persons  aboard  some  aircraft  is 
for  carrier  personnel  to  pick  up  the 
passenger  by  hand  and  carry  die 
passenger  aboard.  This  approach  has 
obvious  disadvantages  boui  toe  the 
dignity  and  safety  ol^  passenger  and 
the  safety  of  the  carrier  personneL 
ConsequenUy,  when  the  physical 
limitations  of  an  aircraft  with  19  or 
fewer  seats  prechide  die  use  (tf  lifts, 
boarding  diairs  and  other  feariUe 
devices  to  board  disabled  passengers, 
the  carrier  would  not  be  isquirMl  to 
hand-carty  the  passenger  on  board. 


resultij^  in  a  legitimate  denial  of 
service.  The  Department  seeks 
comments  on  whether  the  carrier  should 
compensate  the  person  in  this  situation. 
The  situation  does  not  involve  an 
overbooking  or  a  violation  of  diis  rule, 
so  ODoqiensation  under  14  CFR  Part  250 
on  the  pnqxMed  1 382.69  would  not 
apply.  However,  if  the  disabled  person 
had  sought,  and  obtained  from  the 
carrier,  information  that  the  flight  was 
accessible  to  him  or  her,  and.  for 
example,  an  equipment  change  resulted 
in  a  smaller,  less  accessible  aircraft 
being  used,  would  it  be  appropriatafor 
some  other  compensation  medianism  to 
be  employed,  even  if  the  carrier  was 
operating  in  good  faith  and  in 
conformity  with  die  rule? 

The  Department  has  committed 
substantial  funds  to  the  development  of 
a  boarding  device  diet  will  work  with 
these  aircraft,  and  the  commuter  carriers 
are  also  working  toward  this  end. 
Meanwhile,  die  "other  feasible  devices" 
language  is  intended  to  cover  means 
(e.gH  a  moveable  stairway  and  platform 
arrangement)  that  may  be  developed  as 
interim  steps.  If  a  technically  and 
economically  feasible  device  is 
developed,  die  carriers  have  the 
obligation  to  use  it 

Paragraph  (c)  would  require  that  once 
a  pass«iger  is  on  board  the  aircraft 
carrier  personnel  would  have  to  provide 
reasonable  assistance  in  moving  to  and 
bom  the  aircraft  lavatory  (e.g., 
assistance  widi  transfers  to  and  from 
and  traveling  in  the  on-board 
wheelchair).  Carrier  personnel  would 
not  have  to  provide  any  assistance  to 
the  passenger  in  the  lavatory,  however, 
ccmsistent  with  the  general  principle 
that  flight  attendants  are  not  required  to 
provide  personal  services  to  passengers. 

Paragraph  (d)  provides  that  carriers 
are  not  required  to  provide  extensive 
special  assistance  to  disabled 
passengers.  Disabled  persons  who  can 
travel  independendy  should  be  able  to 
do  so.  but  diere  is  no  basis  for  expecting 
fli^t  attendants  and  others  to  provide 
the  kind  of  services  a  personal  attendant 
would  provide.  The  lists  of  what  do  and 
do  not  constitute  extensive  special 
assistance  are  uncontroversial  and 
consistent  with  a  similar  list  in  the 
existing  Part  382. 

The  parties  to  the  negotiation  agreed 
on  these  provisions.  The  fUght 
attendants'  union  representative 
proposed,  in  addition,  that  the  rule 
provide,  in  order  to  avoid  bade  in)uries 
and  other  problems,  that  carri«> 
personnel  not  be  required  to  lift  any 
passenger.  The  union  also  expressed 
concern  about  lifting  heavy  pieces  of 
equipment  Disability  group  and  carrier 
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representatives  did  not  agree,  lilie 
NPRM  does  not  propose  any  provisions 
on  these  subjects. 'Carriers  would  have 
the  responsibility  irf  providing 
accommodations  to  ^sabled 
passengers.  The  Department  does  not 
propose  to  determine  how.  or  through 
which  employees,  the  services  wouM  be 
provided.  The  Department  seeks 
comment  on  these  concerns  of  the  flight 
attendants'  union,  however. 

Section  382.45   Stowage  of  personal 
equipment 

This  section  concerns  the  stowage,  in 
the  aircraft  cabin  and  in  the  cargo 
compartment,  of  mobility  aids  and  other 
equipinent  used  by  passengers  with 
disabilities.  Paragraph  (a)  states  the 
general  proposition  that  like  all  items 
brought  into  the  aircraft  cabin,  materials 
brought  on  board  by  disabled  persons 
must  be  stowed  in  accordance  with  FAA 
safety  rules  ooncetning  cany-on 
baggage  (Le.,  under  a  seat  or  in  an 
approved  storage  compartment).  The 
Department  intends  that  carrier  policies 
adopted  to  comply  with  recently 
effective  FAA  rules  concerning 
enforceoient  of  carry-oo  baggage  rules 
(see  14  CFR  121.589)  not  have  the  effect 
of  restricting,  beyond  the  point 
specifically  required  l^  FAA  rules,  the 
ability  of  disabled  persons  to  bring  their 
mobility  aids  and  other  assistive  devices 
into  the  cabin.  The  Department  seeks 
comment  on  whether  Part  382  regulatory 
language  is  needed  on  this  point 

Some  passengers  (e.gM  some  post- 
polio  individuals)  need  a  personal 
ventilator  or  respirator.. Typically,  these 
devices  can  fit  under  a  seat  and  operate 
on  non-spiUable  electric  batteries. 
Paragraph  (b)  would  reqiure  carriers  to 
permit  passengers  to  brhig  such  devices 
on  board  for  their  use.  At  least  one 
carrier  provides  a  hookup  to  airoafl 
power  sources  so  that  such  devices  may 
be  operated  without  batteries.  While 
this  practice  is  encouraged,  the 
proposed  rule  would  not  require  it 

Paragraph  (c)  would  require  carriers 
to  allow  passengers  who  use  canes  or 
other  mobility  aids  or  equipment  to 
bring  these  items  on  board  and  stow 
them  in  the  cabin,  in  close  proximity  to 
their  seats,  again  consistent  with  FAA 
rules  concerning  cany-on  items. 

Paragraph  (d)  applies  this  requirement 
specifically  to  wheeldiairs.  Some 
wheeldnirs  can  be  folded  or 
disassembled  so  as  to  fit  in  die  overhead 
compartment  or  under  a  seat  Such 
chairs.  Vke  other  carry-on  items,  would 
be  able  to  be  stowed  in  those  areas. 
Other  «vfaeeldiairs.  while  not  able  to  fit 
under  a  seat  or  in  tite  overfaead 
compartment  can  fit  in  other  approved 
cabin  storage  areas  (e.g.,  the  closet  used 
for  passengers'  garment  bags).  Where 


such  areas  are  big  enough  to 
accommodate  a  folding  vidieelchair.  the 
carrier  woidd  permit  at  least  one  such 
chair  to  be  stored  flusre.  TIUb  would  be 
on  a  first-come/first-served  basis;  the 
second  and  subsequent  wheelchairs  on 
a  flight  might  have  to  be  stored  in  the 
baggage  compartment  It  is  proposed  in 
S  382.41  that  hi  all  Part  121  aircraft 
delivered,  or  in  wtdch  the  cabin  interior 
is  replaced,  more  than  two  years  after 
the  effective  date  of  the  rule,  a  cabin 
storage  area  capable  of  accommodating 
at  lease  one  folding  wheelchair  would 
have  to  be  provided.  Agdn.  given  that 
there  may  be  some  Part  121  aircraft  with 
fewer  than  31  seats,  the  Department 
seeks  comment  on  whether  such  smaller 
aircraft  should  be  exempted  from  this 
requirement. 

Where  passenger  compartment 
stowage  is  not  available  (e.g..  in  an 
aircraft  without  such  an  area,  for 
additional  folding  wheelchairs  that  will 
not  fit  mto  the  area,  for  electric 
wheelchairs  that  are  too  big  to  fit 
anywhere  in  the  cabin),  the  carrier 
would  have  to  provide  for  the  checking 
and  timely  return  of  the  chair.  The  chcdr 
would  have  to  be  returned  as  dose  to 
the  aircraft  door  as  possible,  in  order  to 
facilitate  the  passenger's  mobility 
throu^iout  the  terminal.  The 
Department  seeks  comment  on  whether 
it  would  be  reasonable  to  permit  the 
carrier,  as  an  ahemative.  to  provide 
equipment  and  cwsistanoe  to  get  the 
passenger  to  the  baggage  clain  area,  if 
the  pass^^er's  wheelabair  is  to  be 
returned  there. 

This  requirement  would  \fe  subject  to 
DOT  haxardous  materials  rales  (i.e.. 
with  respect  to  wheelchairs  with 
spiUable  batteries).  In  some  airports, 
(e.g..  thoee  uring  ambile  lounges  for 
movement  between  aircraft  and  the 
terminal)  the  wheelchair  could  be 
returned  at  the  gate  rather  than  the 
aircraft  door,  as  much.  To  fadliate  the 
expeditious  retam  of  wheekfaairs,  they 
would  have  to  be  among  the  first  items 
brought  off  the  aircraft  as  the  baggage 
compartment  was  being  unloaded. 

In  some  smaller  abicraft  [e^.  Part  135 
aircraft  used  by  commuter  carriers),  the 
size  and  weight  of  electric  wheelchairs 
is  such  that  tney  could  be 
accommodated  0^.  If  other  passengers' 
bags  were  left  off  the  ffight  (espedaUy 
on  a  funn^).  Hie  prt^osed  rule  would 
require  that  wheekhJairs  be  dven 
priority  over  caigo  and  over  baggage 
brou^t  1^  passengers  who  book  the 


fHght  after  the  disabled  person  does. 
That  is.  tf  a  certaia  oombet  of 
passe^ieni.bad  booked  the  fligbt  before 
the  disabled  penoa  laesuakig  the 
commuterelrliiie  industry  norm  of  a 
maximum  of  26  pounds  of  luggage  per 


person),  the  wheelchair  might  not  be 
able  to  be  accommodated  Ob  the  other 
hand,  if  the  handicapped  person  booked 
eariy  enougli.  the  chair  would  go  on  the 
plans  and  other  paseengeis'  baggage 
would  aet 

This  proiKMed  syelem  places  some 
burden  od  passengers  traveiiqg  widi 
wheelchairs  to  book  flights  eariy  and  to 
ask  whether  tboe  would  be  room  on  the 
flight  for  their  wheelchair,  but  this  first- 
come/first-eerved  policy  is  proposed  as 
a  means  of  balaochag  the  needs  of 
wheelchair  naers  and  other  passengers. 
It  would  alio  make  it  necessary  for 
carriers  to  keep  track  of  the  order  in 
which  reservations  were  made.  The 
Department  seeks  comment  on  the 
feasibility  of  this  approadi,  and  on  what 
refinements  or  alternatives  would  be 
helpful  The  Department  seeks  also 
comment  on  wither,  in  order  to  make 
this  provisions  work  smoottily,  the 
passenger  should  have  to  noti^  the 
carrier  at  the  time  of  reservation  that  an 
electric  «vheelchair  needs  to  be  carried. 

One  of  the  ibost  serious  problems 
facing  some  persons  with  mobility 
impairments  is  handling  of  electric 
wheelchairs.  Electric  wheelchairs  are 
typically  used  by  persons  with  relatively 
severe  molality  impairments;  they  are 
also  likely  to  be  oustom-^ted  to  the 
user,  n  is  particularly  important  then, 
that  such  wheelchairs  be  available  to 
their  users,  since  it  is  nearly  impossible 
for  many  users  to  travel  independently 
without  them.  Manual  wheelchairs  of 
the  sort  typically  available  at  airports 
are  usually  not  an  adequate  substitute. 

Electric  w^edchairs  are  often  big. 
heavy  pieces  of  equipment  In  some 
aircraft  (e^,  smaller  Part  135  aircraft 
used  by  comaniter  airlines),  some 
electric  wheelchairs  may  be  too  big  to  fit 
into  the  cargo  bay.  In  o^er  cases,  their 
weight  may  be  too  great  or  would  throw 
off  the  airataft's  balanoe  for 
airworthiness  patpoees.  In  such  cases, 
the  carrier  would  not  have  to  carry  the 
chair.  The  Department  seeks  comment 
on  whether  these  reasons  for  not 
carrying  electric  wheelchairs  would  as 
a  practical  matter,  be  of  concern  only  in 
.  Part  13S  aircraft  or  whedier  these 
exceptions  to  the  requirement  to  carry 
electric  wheelchairs  should  continue  to 
apply  to  Part  121  aircraft  as  well 

Electric  wfaeekdiair  batteries  have 
sometimes  be«i  refused  transportation 
by  caniers  (or  have  even  been  drained 
by  carriers,  rendering  them  inoperative). 
Ilils  Is  because  spiUable  batteries        j 
require  special  handling  to  conform  to 
DOThaxardojiis  materials  regulattons. 
-This  paragraph  would  requite  such     . 
batteries  tobe  carried  They  woddbave 
to  be  carried  consistent  with  DOT 
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hazardous  ^terials  rules.  (49  CFR 
175.10(a)  (IffaO)). 

Where  fe^Me,  the  carrier  would 
have  to  cart^  electric  wheeidiairs 
secned  in  M  upri^t  positioD  fai  die 
baggage  co^Nulment,  so  that  batteries 
need  not  be  detached  from  the  c^irs  to 
comply  witkjhaaudous  materials  rales. 
When  dus  d^nnot  be  done,  die  carriers 
would  have  to  package  batteries  in  a 
manner  oonisistent  with  DOT  hasardous 
materials  nd^.  it  is  proposed  that  die 
carrier  wo«i|d  have  the  responsibility  for 
provichng  th#  hazardous  materials 
packaging  for  spillable  batteries,  wfaidi 
would  have;  to  meet  the  packaging 
requirements  of  the  DOT  hasardoos 
materials  rules.  Carriers  oooU  require 
passengers  to  ask  for  the  packing 
materials  in  Advance  (see  1 382.25). 

A  broken! wheelchair  is  oi  litde  use  to 
its  user.  When  the  airline  carries  a 
wheelchair,  it  wouki  have  to  be  returned 
to  die  user  frind  reassemMed  where 
necessary)  n^ctioning  as  the  user 
delivered  it  tt>  the  carrier.  To  facilitate 
the  carrier's  ability  to  ensure  that  this  is 
the  case,  thcjuser  would  have  to  be 
given  the  omortunity  to  assist  or 
provide  wri^en  instructions  to  carrier 
personnel  p<yreming  the  disassembly 
and  reaseeieoly  of  the  chair. 

Tlie  memMrs  of  the  committee  agreed 
about  the  pK^visions  of  this  section,  with 
the  exception  of  the  issue  of  whether 
carriers  should  be  required  to  provide 
hazardous  qi^terials  padcages  for 
spillable  batteries.  Disability  group 
representatiivles  thought  diey  should; 
carriers  dMidot  egree  to  do  so.  Hie 
Departraentjfelieves  diat  carriers  are 
better  sitnsted  to  provide  sodi  materials 
dien  individbsl  passengers.  The 
Departmeirtbwyoses  that  a  carrier 
could  reqaim  up  to  40  hours  advance 
notice  for  pik^viding  die  paduige.  To 
reduce  die  dost  burdens  on  carriers,  the 
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Section  382.W   Reimbanewent  and 
repair  ofmdiaility  aids. 

When  a  catrier  loses  or  damages 
baggage  belonging  to  a  nondisaUed 
passenger.  i(>  a  hassle.  When  a  carrier 
loses  or  daq^ges  a  disabled  person's 
wheelchair  0t  other  mobUity  aid,  it  can 
be  a  personal  disaster.  A  disabled 
person  stranded  in  a  city  away  from 


home  without  his  or  her  wheelchair  is 
deprived  of  mobility  and  independence, 
and  appropriate  wfaeeldiairs  (whidi  are 
often  custom-fitted  to  an  individual)  are 
not  something  one  can  go  to  die  nearest 
store  and  pick  up  like  a  toothbrush  and 
a  shirt.  For  these  reasons,  the 
Department  is  seeking  comment  on  a 
series  of  accommodations  that  carriers 
could  be  required  to  make  to  passengers 
whose  wheelchairs  or  odier  mobility 
aids  were  lost  or  broken  in  transit.  'The 
Department  is  aware  diat  diese 
accommodations  are  more  than  carriers 
do  for  other  passengers;  the  Justification 
for  the  additional  accommodations 
would  be  the  spedd  situation  of 
disabled  passengers. 

Because  idieeldiairs  and  mobility 
aids  are  different  from  other  baggage 
and,  in  the  case  particularly  of  electric 
wheeldiairs,  quite  expensive,  carriers 
would  be  prohibited  from  limiting  their 
liabttity  for  their  loss  or  damage  to  less 
than  twice  the  amount  of  the  maximum 
liability  limits  far  higgage  estabbsbed  fai 
14  CFRPart  254.  Hosvever.  Warsaw 
Conventian  lindtatiaas  on  Hability  on 
international  fli^its  would  continue  to 
be  in  force.  In  additioa.  the  Dqwrtment 
seeks  ooBunent  OB  udietlier  carriers 
shoidd  themselves  be  leqioasible  for 
repairing  damaged  equipment  or 
providing  a 'loaneT  while  die 
passengers'  equipment  was  being 
rqiaired.  The  DqMrtment  is  aware  diat 
electric  irtiaeldiaifs  are  often 
"custoadaed"  to  dmir  ammn  and  diet 
"loaners"  may  not  fit  pasaengefs'  needs 
well  in  some  drcumstances.  The 
Department  sedcs  oeanmeBts  on  wbnHbeT 
diere  is  any  fsasibic  way  of  deafing  widi 
dieae  praMems.  FlnaHy,  carriers  could 
not  requite  handkapped  persons  to  sign 
waivers  of  liability  for  the  kiss  of  or 
damage  to  wheelchafrs  and  odier 
mobdityaids. 

There  was  not  an  agreement  in  the 
committee  on  diis  soctioB.  (Carriers* 
representatives,  dting  anUtrast 
conoKns,  did  not  paitidpate  fai  dris 
discussion.)  Some  of  die  disabfllty  poop 
members  (rfthe  committee  a^ed  for 
additional  protectfons  (e.g.<  coverage  of 
"assistive  devices'*  like  braille  writers 
as  well  as  of  mobility  aids,  payment  by 
carriers  of  the  foil  leplaoemettt  value  of 
lost  or  badly  damaged  itmns).  The 
Department  seeks  commeuts  on  these 
requests  for  additi<»al  aooomraodatiens. 

Section  382.49   Acoommodationt  for 
Patons  with  Hearing  ImpainneiUs. 

Paragraph  (a)  wo«dd  require  all 
carriers  provid^  scheduliBd  service 
(e.g.,  fligjiU  widi  sdwdules  listed  in  die 
Official  Airiiae  Guide)  «te  provide  a 
telephone  reservation/information 
service  to  make  the  service  available  to 


hearing-impaired  persons  via  a 
telecommunications  device  for  the  deaf 
(TDD).  The  cost  and  convenience  of  the 
service  would  have  to  be  equivalent  to 
the  telephone  service  provided  hearing 
passengers.  The  parties  to  the 
negotiation  agreed  to  this  provision, 
with  the  exception  of  the  reference  to 
"scheduled  snvice.**  DisabUity  group 
members  objected  to  this  reference. 
However,  fai  view  of  the  relatively  smaH 
percentage  of  passenger  tiips  that  take 
place  on  air  taids,  and  the  smaller 
resources  of  afr  texi  operations,  the 
Department  believes  this  is  a  reascmable 
proposal  consistent  with  Regulatory 
Flexibility  Ad  considerations  (relating 
to  impacts  of  the  rule  on  small  business). 
Information  presented  during  the 
committee  meetings  suggested  diat  TDD 
units  are  not  cosdy  and  that  most 
scheduled  carriers  already  have  them, 
so  carrier  costs  are  not  expected  to  be 
high.  Given  the  relatively  low  cost  of 
TDD  devices,  the  Department  seeks 
comm^rts  on  whether  air  taxis  and 
other  providers  of  non-scheduled 
service,  as  wdl  as  carriers  providing 
scheduled  service,  shouM  make  them 
available. 

Paragraph  (b)  would  call  for  carriers, 
as  diey  rqilace  existing  video  briefing 
materials,  to  "open  caption"  the  new 
tapes.  The  tapes  in  question  are  diose 
shown  in  the  cabin  on  television  screens 
to  bring  die  mandatory  safety  features 
briefings  to  the  passengers.  Open 
captiondng  is  die  practice  of  putting 
written  "sobtitles''  oo  the  tepe  so  that 
heating-impaired  persons  can  read  what 
the  soond  trade  of  the  tape  is  saying. 
The  mendiers  of  the  committee  afaKi 
agreed  on  this  provision.  The 
Department  seeks  comment  on  whether 
open-captioning  die  tapes  could  obscure 
the  pictures  to  too  great  an  extent  and 
whedier  these  are  practicable 
alternative  means  of  making  this 
information  a,vaiIaUe  to  persons  with 
hearing  impairments. 

Members  of  the  committee  also 
discussed  a  suggestion  for  adding 
"audio  loops"  to  new  aircraft  These 
devices  hdp  to  transmit  public  address 
messages  to  appropriate^  equipped 
hearing  aids  used  by  some  people  with 
hearing  inqiairments.  The  devices  ate 
used,  for  exuqile,  in  theaters  to  assist 
hearing-impaifed  audience  members  to 
hear  plays.  The  cost  and  feasibility  of 
instaUing  such  devices  in  aircraft  (and 
their  eOnct,  if  any,  on  avionics  systems) 
are  not  known.  Consequently,  the  NFRM 
does  not  propose  a  requirement  for 
audto  loo|M  at  this  time.  The  Dqiartment 
sed(s  conment  on  this  issue. 
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Section  382.51    Miscellaneous 
provisions. 

As  the  title  implies,  this  section 
includes  three  unrelated  requirements 
that  do  not  fit  conveniently  elsewhere  in 
the  regulation.  The  parties  to  the 
negotiation  agreed  on  these  provisions. 

Paragraph  (a)  concerns  service 
animals,  which  carriers  would  be 
required  to  allow  to  accompany  the 
disabled  persons  using  them.  Seeing-eye 
dogs  for  blind  persons  are  the  best 
known  such  animals.  However,  persons 
other  than  blind  people  use  dog  guides 
(e.g.,  deaf  persons).  There  is  at  least 
experimental  work  underway  to  use 
other  kinds  of  animals  to  assist  persons 
with  other  kinds  of  disabilities  (e.g., 
monkeys  to  assist  persons  with  severe 
mobility  impairments).  All  service 
animals,  used  by  a  person  with  any  sort 
of  disability,  would  be  covered.  The 
Department  seeks  comment  on  whether 
there  are  any  special  conditions  or 
limitations  that  carriers  reasonably 
could  apply  to  service  animals  other 
than  dogs.  If  the  carrier  reasonably 
doubts  that  an  animal  is  a  service 
animal  (e.g.,  the  carrier  believes  a 
passenger  is  trying  to  sneak  a  pet 
aboard  the  plane),  the  carrier  may 
request  an  identification  card  or 
document  for  the  animal.  According  to 
members  of  the  committee  familiar  with 
service  animals,  such  documentation 
should  be  available  for  genuine  service 
animals. 

Carriers  would  have  to  permit  the 
animal  to  accompany  its  user  to  any 
seat  in  which  the  person  is  sitting.  Some 
carriers  have  required  persons  with  dog 
guides  to  sit  in  bulkhead  seats,  in  the 
belief  that  this  was  a  preferable  place 
for  such  persons  and  animals  to  sit. 
many  users  of  dog  guides  prefer  other 
locations,  however.  There  being  no 
safety  necessity  to  place  persons  with 
dog  guides  in  bulkhead  seats,  the 
regulation  would  not  permit  such  a 
restriction  to  be  imposed. 

Paragraph  (b)  prohibits  carriers  from 
requiring  handicapped  persons  to  sit  on 
blankets.  This  requirement  is  not  often 
imposed  today,  although  a  number  of 
carriers,  for  reasons  that  are  unclear, 
apparently  imposed  it  in  the  past.  There 
appears  to  be  no  compelling  rationale 
for  allowing  the  practice  to  continue. 

Paragraph  (c)  prohibits  carriers  from 
restricting  the  movements  of 
handicapped  persons  in  the  terminal  or 
requiring  them  to  remain  in  a  holding 
area  or  other  location  in  order  to  be 
provided  transportation  or  other 
services.  During  the  committee  meetings, 
some  disability  group  representatives 
reported  that,  at  some  airports,  carriers 
try  to  restrict  handicapped  passengers  to 


a  holding  area  while  waiting  for  a  flight 
or  may  retaliate  against  passengers  who 
move  about  While  this  mi^t  maJce 
providing  services  more  convenient  for 
the  carrier,  it  is  clearly  discriminatory 
treatment  that  cannot  be  justified  under 
the  Air  Carrier  Access  Act.  This 
provision  would  also  prohibit  other 
mandatory  separate  treatment  of 
disabled  passengers.  (This  is  not  to  say 
that  carriers  may  not  provide  a  special 
service  area  for  disabled  persons,  so 
long  as  its  use  by  disabled  persons  is 
fidly  voluntary.) 

Another  problem  some  passengers 
have  encountered  is  being  left  for  long 
periods  of  time  in  boarding  chairs  they 
cannot  move  independently.  We  seek 
comment  on  whether  a  regulatory 
provision  is  needed  to  deal  with  this 
problem,  and,  if  so,  what  it  should  be. 

Section  382S1    Passenger  information. 

This  section  is  intended  to  spell  out 
the  obligations  of  air  carriers  to  provide 
information  to  disabled  passengers.  The 
basic  intent  of  the  section  is  to  ensure 
that  information  concerning  matters 
important  to  disabled  passengers  is 
made  available  to  them  (i.e.,  both 
information  of  interest  to  all  passengers 
and  information  of  special  interest  to 
disabled  passengers). 

Paragraph  (a)  concerns  information 
provided  to  persons  who  call  the  carrier 
or  travel  agents  for  flight  or  reservation 
information.  The  carrier  would  have  to 
make  available,  on  request,  certain 
information  of  special  interest  to 
disabled  persons. 

The  NTOM  does  not  propose  how  this 
information  is  to  be  provided.  The 
Department  seeks  comment  on  whether 
it  would  be  practicable  to  require 
certain  of  the  information  to  be 
presented  on  computer  reservation 
system  (CRS)  screens.  This  would  make 
the  information  available  to  reservation 
personnel  more  quickly  (e.g.,  rendering 
an  extra  phone  call  unnecessary)  but 
could  involve  substantial  costs  to  CRS 
operators  cmd  carriers. 

The  Department  is  not  proposing  that 
reservation  agents  be  directed  to  ask  all 
callers  whether  they  have  a  disability. 
This  would  be  unnecessarily 
burdensome.  Radier,  the  Department 
contemplates  that  those  disabled 
persons  who  wished  to  receive  the 
information  called  for  by  this  section 
would  identify  themselves  to  the 
reservation'agent  as  having  a  particular 
disability.  The  reservation  agent  would 
then  convey  the  relevant  information  to 
thepassenger. 

The  information  which  would  be 
provided  pmtains,  first,  to  seating.  For 
example,  are  there  seata  on  the  aircraft 
scheduled  to  make  a  particular  fli^t 
which  have  been  specially  adapted  for 


use  by  disabled  passengers  (e.g.,  aisle 
seats  with  moveable  armrests)?  Are 
there  seats  which  the  carrier,  consistent 
with  the  requirements  of  this  rule,  does 
not  make  available  to  persons  with  a 
particular  disability? 

Second,  the  information  would  reflect 
any  problems  with  access  to  a  particular 
aircraft.  For  example,  is  the  entrance 
stairway  too  narrow  to  accommodate  a 
boarding  chair?  Is  there  a  means  to  get  a 
disabled  passenger  to  his  or  her  seat? 
Are  there  other  structural  limitations  on 
the  ability  of  a  disabled  passenger  to 
enter  and  use  the  aircraft?  These 
matters  are  of  concern  because  some 
aircraft — especially  smaller  commuter 
aircraft— may  be  more  difficult  to  enter 
and  use  than  larger  planes.  If  a 
passenger  is  planning  a  trip,  and  learns 
that  one  leg  of  the  trip  would  be  on 
equipment  that  could  not  readily 
accommodate  his  or  her  needs,  the 
individual  might  wish  to  make  other 
arrangements  for  that  part  of  the  trip. 

Aircraft  accessibility  limitations  also 
concern  storage.  The  third  type  of 
information  that  must  be  available  is 
whether  die  aircraft  is  limited  in  its 
ability  to  carry  items  needed  by 
disabled  passengers.  For  example,  is  the 
cargo  bay  too  small  to  carry  an  electric 
wheelchair?  Is  cabin  storage  space 
available  for  crutdies? 

Finally,  the  information  would  have  to 
indicate  whether  aircraft  with 
accessible  lavatory  facilities  were 
scheduled  for  a  given  fUi^t.  so  that 
disabled  persons  could  take  advantage 
of  the  availability  of  this  feature. 

The  Department  seeks  comment  on 
the  relationship  of  these  proposals  to 
interlining.  That  is,  when  a  person  calls 
carrier  A  for  a  reservation  that  will 
involve  flights  on  more  than  one  carrier, 
how  would  carrier  A  get  the  information 
on  the  flights  of  the  other  carriers 
involved?  I^esumably,  some  (rfione 
calling  or  other  catrier-to-carrier  inquiry 
would  be  necessary. 

There  is  one  seemingly  intractable 
limitation  to  the  utiUfy  of  the 
information  about  aircraft  provided  to 
passengers  at  the  time  they  make 
reservations.  For  reasons  ranging  from 
mechanical  problems  to  weather  to  the 
number  of  passengers  aotualfy  traveling 
on  a  particidar  flight,  carriers  sometimes 
substitute  a  different  aircraft  for  the  one 
originally  scheduled.  Often,  these 
changes  occur  too  late  to  permit 
advance  information  to  be 
communicated  to  passengers.  Even  the 
most  timely  availabilify  of  information 
provided  to  people  making  a  reservation 
«vill  often  not  enable  the  carrier  to  let 
passengen  know  about  an  equipment 
change  before  they  reach  the  gate. 
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This  regul4tion  does  not  puiport  to 
solve  this  pn^Uem.  Last-minute  changes 
do  occur,  andjtbey  are  capable  of 
incoavenieni|iig  disabled  passei^ers 
(e^  a  smalle^  aircraft  is  substituted 
that  lacks  sufficient  space  to  carry  an 
electric  wheelchair).  This  provision  is 
simply  intended  to  permit  disabled  . 
passengers  to 'have  access  to 
information  (ihat  is  current  as  of  the  time 
they  contact  a  reservation  or 
information  eg ent,  just  as  other 
passengers  are  able  to  get  advance 
information  ii  that  time. 

The  Deparnient  also  seeks  comment 
on  whether  it  is  practicable  to  require 
airlines  to  prbjvide  this  information  to 
persons  with  Revere  communications- 
related  dtsab|i|ities  (e.g.,  deaf-blind 
persons).  If  soi  by  what  means  it  is 
practicable? 

Paragraph  (b)  concerns  the  on-board 
briefing  required  by  FAA  regulations, 
which  describe  the  safety  features  of 
aircraft  and  Mfety  procedores.  One 
problem  thatiaisabled  passengers  have 
noted  is  that  jftight  attendants  sometimes 
insist  that  dtsebled  passengers  read  or 
understand  the  material  in  these 
brieHngs.  For  exanq>le,  the  flight 
attendant  mint  quiz  the  passenger  on 
the  location  m  emergency  exits,  ask  the 
passenger  to  nemonstrate  closing  and 
opening  the  siaet  belt,  or  tell  a  blind 
passenger  that  he  or  she  must  read  a 
braille  safety^  Information  card. 

Mandatoiy  safety  briefings  are 
important,  and  ell  passengers  should 
pay  attentionj  to  them.  But  crewmembers 
do  not  demand  that  passengers  in 
general  watch  or  listen  to  the  briefings, 
read  the  safety  information  cards,  or 
answer  queslitnis  about  safety 
procedures.  It  (would  be  burdensome 
and  intrusive'  lo  impose  such 
requirements  for  this  general  passenger 
population.  It  is  just  as  burdensome  and 
intrusive  to  te$ke  such  demands  of 
disabled  pasMngers,  espedaUy  so  if 
they  are  singled  out  far  such  treatment, 
and  this  paragraph  would  prohibit  the 
practice.  Theldnly  provision  is  that 
crewmembers  may  impose  the  same 
requirements  i^n  disafa^  passengers  as 
tbey  do  oo  p^sengers  in  general. 

The  FAA  santy  rules  on  passenger 
briefings  (14  m  121.S71(aM3).  14  CFR 
135.117(b))  pifbe  an  affinnative  duty  on 
carriers  to  gi«#  an  individual  briefing  to 
each  person  i|4m>  may  (in  the  carrier's 
judgment)  nefd  the  assistance  of 
anoth«  to  mote  expeditiously  to  an  exit 
in  the  event  dtf]  an  emergency.  While 
persons  who  tte-board  or  ask  for 
special  assista  nee  due  to  disability  are 
appn^riate  cMididates  foe  a  special 
briefing,  carrijeps  must  con^y  with  these 
FAA  nues  eveii  for  passengers  who  may 
not  pre-board  w  ask  for  special 


assistance.  (Hie  other  provisions  of  this 
section,  such  as  the  '^  quizzes" 
requirement,  apply  to  aH  briefings, 
however.)  This  provision  was  not  agreed 
to  by  the  Committee;  however,  the 
Department  views  it  as  unavoidable  in 
light  of  the  existing  FAA  regulations. 

Paragraph  (c)  concerns  the 
information  that  is  jwovided  to 
passengers  in  general  by  the  carrier  at 
the  airport  or  on  the  aircraft.  Under  this 
provision,  the  carrier  has  an  obligation 
to  ensure  that  this  utformation  is 
provided  in  a  timely  faridoo  in  a  manner 
usable  by  all  persons  with  disabilities, 
including  those  with  vision  and  hearing 
impaiiments.  This  information  can 
concern  ticketing,  gate  assignments  (e.g.. 
the  gates  far  varioes  outgoteg  flights  at  a 
hub  airport  that  passengers  on  an 
incoming  flight  wiU  have  to  connect 
with),  delays,  baggage  daim,  etc.  The 
proposal  does  not  state  what  form  the 
inforraati<m  must  take  (e.g.,  it  does  not 
propose,  for  example,  tiiat  a  carrier  must 
provide  Ivaille  baggage  tags,  although 
the  carriw  could  do  so),  fai  addition, 
carriers  must  provide  faifonnation  to 
disabled  pesons  about  aircraft  changes 
that  would  afliect  their  trips,  even  if  it  is 
not  necessary  to  provide  this 
information  to  all  passengers. 

At  certain  times  fat  die  flight  (e.g.. 
takeoff  and  landing),  fli^t  crews  have 
certain  duties  mandated  by  FAA 
regulations.  TUs  paragraph  specifies 
that  its  information  provision 
requirements  are  not  intended  to 
interefere  with  these  duties.  For 
example,  flight  attendants  are  required, 
prior  to  landing,  to  ensure  that  carry-on 
luggage  is  stowed  in  appropriate  places 
and  that  seat  backs  and  tray  tables  are 
in  their  full  upright  positions.  A  flight 
attendant  would  not  be  required  to 
interrupt  these  duties  to  provide 
information  to  a  passenger. 

The  members  of  the  committee  agreed 
on  paragraphs  (b)  and  (c).  Discussion 
was  not  con^tleted  on  paragraph  (a), 
though  members  of  the  committee  faiad 
generally  agreed,  earlier  in  the 
discussions,  on  the  type  of  information 
that  it  was  useful  to  provide  at  the  time 
reservations  are  made. 

One  disability  organizaticm  suggested 
that,  as  a  consumer  information  matter, 
carriers  be  required  to  report  the 
number,  kind,  and  disposition  of 
complaints  they  receive  under  this  rule. 
The  Department  would  publish  periodic 
summaries  of  the  complaints,  by  carrier, 
so  that  disabled  consumers  could  know 
what  airlines  provide  the  most  trouble- 
free  service.  The  idea  is  uuiogous  to  the 
Department's  flight  delays  reporting 
rule.  The  Department  seeks  comment  on 
the  utility  and  practicability  of  diis  idea. 


Section  3aZ63    Security  screening  of 
pasaengen. 

Effective  security  screening  of  all 
passengers  is  an  important  safeguard 
against  terrorism  and  hijackings. 
Security  screening  procedures  must  not 
discriminate  agahist  disabled 
passengera;  at  the  same  time,  for  the 
sake  of  everyone's  safety,  disabled 
passengera  as  well  as  oUiera  must  be 
screennl  to  efnsure  diat  they  are  not 
carrjring  prohibited  items  onto  the 
aircraft 

Paragraph  (a)  states  the  prq;>osition 
that  disabled  persons  should  be  treated 
the  same  as  other  passengera  with 
respect  to  security  screenings.  Pre- 
boarding  security  screening  typically 
works  as  follows:  Passengera  pass 
through  a  security  "arch"  incorporating 
a  metal  detector,  if  they  pass  through  the 
arch  without  setting  off  die  alarm,  the 
screening  is  over.  If  the  alarm  goes  off. 
then  (after  the  individual  removes  coins, 
keys,  or  other  metal  objects  fit>m  his  or 
her  person),  a  further  screening  is 
necessary.  Typically,  this  further  search 
is  done  with  a  hand-held  metal  detector 
("wand").  If  ^  wand  search  detects 
metal,  then  a  further  search,  such  as  a 
physical  "pat-down,"  is  done. 

This  section  says  that  the  same 
sequence  (rf  evwats  would  apply  to 
disabled  passengers.  If  the  disaUed 
passenger,  together  with  any  aids  or 
devices  the  passenger  may  use  for 
indq>endent  travel  (e.g..  a  bUnd 
passenger's  cane),  passes  through  the 
arch  without  setting  off  the  alarou  the 
screening  is  complete.  It  would  not  be 
consistent  with  tiiis  section  for  the 
carrier  to  insist  on  q>ecial  screening 
procedures  for  the  aid  or  device  in  this 
circumstance,  (te  the  other  hand,  if  the 
individual  and  his  aid  sets  off  the  arch 
alarm,  then  the  carrier  could 
appropriately  direct  the  passenger  to 
proceed  through  the  arch  without  his  or 
her  aid.  For  example,  a  blind  passenger 
would  go  through  the  arch  a  second  time 
after  surrendering  his  cane,  as  well  as 
his  keys  and  coins,  to  the  security 
personnel  This  pn^iosal  would  not 
prohibit,  however,  security  persmmel 
from  insisting  on  examining  separately 
an  aid  or  device  which  they  viewed  as 
capable  of  concealing  a  weapon  or  other 
prohibited  item. 

If  an  indhvidual  search  of  a  disaUed 
passenger  is  needed  (e.g..  because  the 
arch  alarm  continues  to  be  activated; 
because  the  passenger  uses  a  metal 
wheelchair  %vhich  obviously  would  set 
off  the  alam).  then  the  rule  would    .<. 
require  that- the  individual  search  be  ~- :: . 
conducted  in  the  same  manner  as  for 
passengera  in  general.  The  aim  is  to 
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conduct  the  search  in  the  least  intrusive 
manner  consistent  with  the  needs  of 
security.  For  example,  where  wends  are 
used,  a  wand  search  should  be 
employed  for  a  disabled  person  in 
preference  to  a  pat-down.  Where  the 
wand  alarm  goes  off,  and  a  pat-down 
search  is  needed,  it  should  be  conducted 
in  the  same  manner  as  such  searches  of 
other  passengers.  Some  security 
personnel  may  be  uncomfortable  about 
conducting  such  a  search  of  a  disabled 
person,  or  be  unaware  of  the  best 
methods  for  doing  so.  These  are 
concerns  which  are  appropriately 
handled  in  the  training  of  security 
personnel. 

As  noted  in  paragraph  (b), 
handicapped  passengers  may  wish  to 
request  a  private  screening.  The  final 
sentence  of  pargraph  (a),  however, 
emphasizes  that  airline  personnel  may 
not  insist  on  giving  private  screenings  to 
handicapped  persons  to  a  greater  extent, 
or  for  different  reasons,  than  such 
screenings  are  mandatory  for  all 
passengers.  In  other  words,  if  a  disabled 
passenger  falls  into  a  certain  category  to 
which  the  airline  gives  private 
screenings  (e.g.,  passengers  carrying 
classified  documents),  it  is  appropriate 
for  the  carrier  to  give  the  private 
screening.  It  is  not  appropriate,  by 
contrast,  for  a  carrier  to  tell  a  disabled 
persons  to  have  a  private  screening  on 
the  basis  of  the  person's  disability. 

Handicapped  passengers  who  are 
likely  to  have  to  imdergo  physical  pat- 
down  searches  (e.g.,  many  wheelchair 
users)  may,  for  reasons  of  privacy  and 
dignity,  prefer  to  have  a  private  rather 
than  a  public  screening.  If  a 
handicapped  person  requests  such  a 
screening  in  a  timely  manner,  then  the 
airline  is  required  to  conduct  it  in  time 
for  the  passenger  to  catch  his  or  her 
flight.  Saying  that  the  passenger  must 
request  the  screening  in  a  "timely 
manner"  recognizes  that  it  takes  longer 
to  conduct  a  private  screening  than  a 
typical  screening  at  the  security 
checkpoint.  While  conditions  may  vary, 
the  Department  anticipates  that  a 
passenger  arriving  30  minutes  before  the 
normal  time  passengers  are  advised  by 
the  carrier  to  show  up  at  the  airport 
before  the  flight  is  likely  to.be  timely  for 
this  purpose.  The  Department  seeks 
comment  on  whether  there  should  be  a 
specific  time  set  forth  in  the  rule. 

If  the  passenger  does  not  request  the 
private  screening  in  a  timely  manner, 
the  carrier  is  still  obligated  to  provide  it, 
on  request.  (The  Department  seeks 
comment  on  how  this  provision  should 
work  where  the  airport  operator,  or  a 
group  of  carriers,  is  responsible  for  the 
screening.)  However,  in  this  case,  the 


passenger  requesting  the  private 
screening  does  so  at  his  or  her  own  risk 
of  missing.the  fUght. 

Physical  pat-down  searches  are  an 
intrustive  and  less  than  optimally 
effective  means  of  conducting  security 
screenings.  To  the  Department's 
knowledige,  however,  currently  available 
electronic  screening  devices  are  unable 
to  conduct  thorough  searches  of  persons 
in  the  presence  of  substantial  amounts 
of  metal,  such  as  are  found  on  most 
wheelchairs.  The  Department 
encourages  the  development  of  devices 
that  make  pat-down  searches  of 
wheelchair  users  unnecessary.  If  they 
can  be  developed,  paragraph  (c)  permits 
their  use  in  Ueu  of  a  private  screening. 

The  members  of  the  committee  agreed 
on  this  provision. 

Section  382.65    Special  charges. 

The  proposed  regulation  would 
require  carriers  to  provide  a  number  of 
accommodations  and  services  to 
disabled  passengers.  This  provision 
would  prohibit  carriers  from  imposing 
charges  or  fees  on  disabled  persons  for 
the  provision  of  these  accommodations 
or  services.  The  Department  seeks 
comment  on  whether  it  would  be 
reasonable  to  allow  a  carrier  to  make  a 
small  charge  for  providing  hazardous 
materials  packaging  for  spillable 
batteries  and  whether  there  are  other 
accommodations  for  which  it  is 
appropriate  to  charge.  (Presently, 
charges  are  made  by  carriers  for  some 
services,  such  as  provision  of  medical 
oxygen.)  If  so,  what  should  the  charges 
be?  The  committee  did  not  complete 
discussion  on  this  provision.  Carrier 
representatives  did  not  participate  in  the 
discussions  on  this  provision,  citing 
antitrust  concerns  as  the  reason. 


Section  332.67 
personnel. 


Training  of  carrier 


One  of  the  most  frequently  cited 
problems  that  disabled  air  travelers  face 
is  inconsistently  in  treatment  by  carrier 
personnel.  Not  only  do  different  carriers 
have  different  practices,  but  different 
personnel  of  a  single  carrier  may 
respond  differently  to  similar  situations. 
One  of  the  ways  in  which  this  situation 
can  be  improved  is  to  ensure  that  carrier 
personnel  .who  deal  with  the  traveling 
public  know  what  these  regulations 
require,  know  what  their  own  carrier's 
procedures  provide,  and  know  how  to 
respond  appropriately  to  passengers 
with  disabilities. 

This  section  is  intended  to  ensure  that 
carrier  public  contact  personnel,  and 
other  concerned  personnel,  receive 
training  for  these  purposes.  Each  carrier 
which  operates  aircraft  having  a  design 
capacity  for  more  than  19  passenger 


seats  would  be  required  to  implement  a 
training  program  meeting  the 
requirements  of  paragraph  (a)  of  this 
section.  (Carriers  which  operate  only 
aircraft  with  a  design  capacity  for  19  or 
fewer  seats  are  covered  by  paragraph 

(g)) 

Paragraph  (a)  lists  three  matters  that 
the  training  would  have  to  coven  DOT 
regulatory  requirements,  the  carrier's 
own  procedures,  and  training  in 
awareness  and  appropriate  responses  to 
passengers  with  disabilities.  The 
regulation  would  not  specify  a  certain 
number  of  hours  for  this  training.  Rather, 
training  on  the  first  two  items  must  be  to 
"proficiency" — a  level  of  learning 
sufficient  to  ensure  that  the  personnel 
being  trained  know  and  can  successfully 
apply  the  material  covered  by  the 
training. 

The  DOT  regulatory  requirements 
concerning  which  training  would  be 
offered  are  primarily  those  of  this  part. 
But  other  DOT  requirements  would  also 
be  included.  For  example,  DOT's 
hazardous  materials  rules  prescribe 
certain  requirements  for  the 
transportation  of  electric  wheelchair 
batteries.  FAA  safety  regulations 
contain  requirements  concerning 
passenger  briefings  and  stowage  of 
mobility  aids.  The  Department 
anticipates  listing  all  regulations 
relevant  for  training  purposes  in 
guidance  which  it  will  disseminate  to 
carriers  at  the  time  the  final  rule  is 
promulgated. 

The  regulation  notes  that  training 
concerning  awareness  and  appropriate 
responses  to  persons  with  disabilities 
would  cover  different  types  of 
disabilities  and  distinguish  "among  the 
differing  abilities  of  handicapped 
persons."  This  is  an  important  point, 
which  the  legislative  history  of  the  Air 
Carrier  Access  Act  indicates  was 
important  to  Congress.  Persons  with 
different  types  of  disabilities  (e.g., 
mobility  impairments,  visual 
impairments,  hearing  impairments),  far 
from  being  a  monolithic  group  of 
"handicapped  persons,"  have  very 
different  sets  of  abilities  and  limitations. 
An  appropriate  way  to  respond  to  a 
passenger  who  is  a  wheelchair  user  may 
well  not  be  an  appropriate  way  to 
respond  to  a  blind  passenger,  for 
example.  Individuals  within  a  general 
category  of  disabled  persons  likewise 
differ  significantly.  The  training  offered 
by  carriers  should  instruct  personnel  in 
how  to  deal  with  persons  with  different 
types  of  disabilities  as  well  as  in  how  to 
respond  appropriately  to  the  differing 
abilities  of  individuals. 

Tlie  carrier's  training  must  cover  all 
personnel  who  deal  with  the  traveling 
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public.  Airline  personnel  who  do  not 
deal  with  tW  public  (e.g.,  staff  who 
perform  only  internal  administrative  or 
operational  functions,  such  as 
accountant  or  mechanics)  would  not 
need  to  reoaive  this  training.  The 
training  is  Intended  to  be  "appropriate 
to  the  duties  of  each  employee."  lliis 
means  tha1|  the  training  for  all 
employees  liieed  not  be  identical.  The 
training  is  not  intended  to  reduce  the 
time  given  16  regular  safety  training. 
While  traiiwig  must  concern  all  three 
areas  listed  lin  paragraph  (a),  it  may  be 
tailored  to  {the  specific  duties  of  the 
employees  being  trained.  Fw  example, 
ticket  counjter  agents  need  not  be 
trained  coi|eeming  emergency 
evacuation  procedures  for  disabled 
persons,  aiid  flight  attendants  need  not 
be  trained  concerning  ticketing. 

The  Department  anticipates  that  in 
cooperation,  with  carrier  groups  and 
groups  repMsenting  persons  with 
disabilitiesi  jit  would  develop  and 
disseminatle  to  carriers  guidance 
concerning!  ^he  content  and  format  of  the 
training  prfi^ams  which  carriers  would 
be  require^  to  develop.  The  purpose  of 
this  guidanlQe  would  be  to  assist  earners 
in  creating  li^rograms  that  were 
reasonably  consistent  with  one  another 
across  the  industry  and  whidi  could  be 
approved  by  the  Department  with  as 
few  changed  as  possible.  The 
Department  would  aim  at  making  this 
guidance  available  at  the  time  a  final 
rule  based  on  this  NPRM  was  pubUshed. 

One  of  tl^e  best  sources  of  information 
on  the  con^nt  of  training  for  personnel 
who  work  with  disabled  passengers  is 
organizations  representing  persons  with 
disabilitiesi  Paragraph  (b)  requires 
carriers  opiating  aircraft  with  more 
than  19  seafe  to  consult  with  such 
organizations  in  developing  their 
training  prMrams.  Carriers  should 
consult  wiipi  organizations  representing 
persons  with  various  disabilities.  The 
consultation  is  not  intended  to  be 
merely  proijlbnna:  the  carrier  should  not 
simply  seek!  the  after-the-fact  comments 
of  disability  groups  on  a  training 
program  that  has  already  been  drafted. 
Rather,  the  carrier  would  be  expected  to 
work  with  the  disability  groups  from  the 
beginning  ^f  the  development  of  the 
program.  This  participation  should  be 
especially  valuable  in  helping  the 
carrier's  training  program  meet  the 
requirement  concerning  appropriate 
responses  w  the  differing  abilities  of 
handicapped  persons. 

Paragrapl^  (c)  concerns  the  submission 
of  pro^ama  to  DOT  for  approval. 
Carriers  would  have  to  submit  their 
programs  ijrfthin  90  days  of  the  effective 
date  of  thel  tule.  DOT  would  have  120 


days  to  review  the  program.  The 
Department's  review  would  pertain  only 
to  the  consistency  of  the  program  with 
DOT  regulations;  DOT  would  not 
attempt  to  evaluate  the  pedagogical 
quality  of  die  program.  Consistent  with 
die  legislative  history  of  the  Act  the 
training  pro^tim  submitted  for  DOT 
approval  would  have  to  include  the 
carriers'  procedures  for  dealing  with 
disabled  passeng^  consistent  with 
this  regulation.  These  procedurea;  like 
the  training  program  itoelf.  would  be 
subject  to  DOT  review  and  approval. 

If  DOT  found  problems  in  die  program 
(e.gM  a  prevision  inconsistent  with  this 
part  a  gap  in  its  coverage  of  the 
requirements  of  this  part).  DOT  would 
direct  the  carrier  to  fix  the  problem,  and 
the  carrier  would  have  an  obligation  to 
do  so.  The  Department  seeks  comment 
on  whether  a  carrier's  plan  should  be 
considered  as  approved  unless  DOT 
requests  changes  within  90  days.  The 
carrier  would  have  to  begin 
implementation  of  the  program  within  90 
days  of  its  approval  by  DOT  (i.e.,  its 
"program  implementaticm  date"  referred 
to  in  paragraph  (d)  of  the  section). 

Paragraph  (d)  concerns  the  timing  for 
the  initial  training  of  carrier  personnel. 
Tlie  timing  requirements  differ  by 
function  (aircraft  crewmembers  versus 
other  personnel)  and  by  date  of 
employment  (employed  at  the  time  the 
rule  becomes  effective  versus  persons 
hired  subsequently). 

Crewmembers  employed  on  the 
effective  date  of  this  part  who,  per  FAA 
regulations  in  14  CFR  Part  121,  must 
receive  recurrent  training,  will  receive 
their  training  under  this  section  before 
or  as  part  of  their  ne^t  scheduled 
recurrent  training.  This  will  result  in  all 
current  crew  personnel  being  trained 
within  six  months  to  a  year  after  the  rule 
goes  into  effect  It  shjould  be  emphasized 
that  while,  for  purpotes  of 
administrative  convenience,  this 
training  may  be  conducted  at  the  same 
time  and  place  as  the  recurrent 
crewmember  training  under  Parts  121 
and  135,  it  is  intended  to  be  an 
identifiable  addition  to  that  training. 
Other  personnel  (e.g.,  gate  agents,  ticket 
counter  personnel,  reservation  agents) 
must  receive  their  initial  training  within 
180  days  after  the  carrier's  program 
implementation  date. 

New  hires  after  the  carrier's  program 
implementation  date  would  have  to 
receive  their  initial  training  before  they 
assume  their  duties  (crewmembers)  or 
within  60  days  of  the  date  on  which  they 
assume  their  duties  (other  personnel). 
These  provisions  apply  to  new 
employees  "in  any  given  position."  This 
means,  for  instance,  that  an  individual 


already  trained  as  a  ticket  agent  who  is 
transferred  to  a  gate  agent  position 
would  have  to  receive  the  training 
relevant  to  gate  agents  within  60  days  of 
starting  to  wimIc  as  a  gate  agent. 

Paragraph  (e)  adds  that  all  personnel 
required  to  receive  training  must  receive 
annual  refresher  training.  This  is 
intended  to  ensure  that  employees  not 
only  recall  their  initial  training  but  also 
have  access  to  new  information  (e.g.. 
how  to  deal  with  a  new  mobility  aid  that 
is  comteg  into  greater  use).  The 
refresher  traintag  may  be  briefer  than 
the  initial  training,  so  long  as  it  covers 
the  key  points  which  personnel  need  to 
know. 

This  recurrent  refresher  training  is  the 
most  expensive  single  component  of  the 
training  requirement  According  to  the 
Department's  regulatory  evaluation,  the 
aibiual  training  costs  to  carriers  for 
initial  and  recurrent  training  of 
personnel  ($22.1  million)  would  be  more 
than  five  times  the  cost  of  initial  training 
alone  ($4.3  millirai).  These  cost 
projections  were  not  available  to  the 
committee  at  the  time  it  agreed  to 
include  annual  refresher  training  in  this 
proposed  section. 

In  view  of  the  costs  involved,  the 
Department  seeks  comment  on  whether 
the  recurrent  training  requirement 
should  be  modified.  For  example,  could 
the  recurrent  training  requirement  be 
deleted  altogether  for  some  personnel? 
Would  a  longer  interval  between 
training  sessions  (e.g.,  once  every  two 
years  or  five  years,  rather  than  once  a 
year)  allow  for  sufficient  training  of 
personnel  while  reducing  costs?  Would 
it  make  sense  to  require  training  beyond 
initial  training  only  when  there  are 
significant  changes  in  carrier  equipment 
or  procedures? 

Paragraph  (f)  concerns  those 
contractors  to  carriers  who  deal  directly 
with  the  traveling  pubUc  at  the  airport. 
For  example,  carriers  may  use  contract 
personnel  to  staff  security  checkpoints 
at  airports,  to  provide  baggage  checking 
and  claim  services,  or  to  provide 
services  directiy  to  disabled  passengers 
(e.g.,  persons  who  drive  carts  that  take 
disabled  persons  from  one  pari  of  the 
terminal  to  another).  Since  these 
personnel  tend  to  interact  with  the 
traveling  public  in  a  narrower  area  of 
responsibility  than  carrier  personnel,  the 
Department  does  not  contemplate  that 
training  as  broad  as  that  required  for 
carrier  personnel  is  necessary. 

However,  each  carriers'  program  is 
required  to  provide  that  the  carrier  will 
require  contractors  to  provide 
appropriate  training  concerning  travel 
by  disabled  passengers  for  its  personnel 
who  deal  directly  with  the  traveling 
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public  at  the  airport.  (The  carrier  would 
not  be  required  to  actually  conduct  the 
training.)  This  training  could  be 
appropriately  tailored  to  the  onployees' 
functions  (e-g..  security  checkpoint 
operators  would  be  trained  specifically 
about  treatment  of  mobility  aids  and 
how  to  conduct  appropriate  seauity 
screening  of  disabled  persons). 

Paragraphs  (a)  throu^  (f)  of  this 
section  cpocem  only  those  carriers  that 
operate  aircraft  with  more  than  19 
-passenger  seats.  Paragraph  (g)  concerns 
those  carriers  that  operate  oo^  aircraft 
with  M  or  fewer  seats.  Tiwre  is  a 
substantial  nuiiiber  of  such  carriers,  but 
typically  they  operate  not  only  with 
smaller  aircraft  than  larger  carriers  but 
also  with  smaller  sta&  and 
adniniatntive  support  resoorces.  They 
also  cany  fiewer  paaseogers. 
Consetiuently.  the  D^artmeot  believes 
that  it  would  not  be  practicable  to 
require  these  earners  to  implemeat  a 
program  like  that  required  tat  larger 
carriers.  Such  a  requirement  wookl 
probably  not  be  cost  beu^iciakNor 
would  it  be  practicable  £or  the 
DepaftBMot  to  review  the  large  number 
of  programs  that  these  carriccs  would 
submit  F^fwever.  these  carriers  would 
be  rssponsibir  for  inioing  their 
employees  oonoemiog  die  same  matters 
covered  ia  paragraph  (a)  for  larger 
carriers  (!«.,  the  requirements  of  this 
part,  the  carrier's  procedures,  awareness 
and  appropriate  responses  to 
handicappied  passengers).  The 
Department  seeks  comment  on  whether 
prior  DOT  reviews  of  training  plans  for 
smaller  carriers  would  be  useful  and 
feasible. 

With  the  exception  of  the  question  of 
refiresher  training  intervals  for 
employees  (paragraph  (e)),  and  the 
iiiclusion  of  carrier  procedures  on  the 
trauung  program  submission  to  DOT.  on 
which  discussion  was  not  completed, 
the  members  of  the  committee  agreed  on 
this  provision. 

Section  382.89   Enforcement 
procedures. 

The  success  of  any  nondiscriminatioB 
reydatioB  depends,  not  oaly  on  the 
cooperation  and  willing  oompUance  with 
it  by  tke  catfiers.  but  also  on  the 
efficaqr  of  the  procadnres  used  to 
enfioice  it  Tlie  existing  Part  382  is 
eirforoed  thwwuh  the  saaw  mechanism 
as  ottier  avutioB  eoonooiic  regulations, 
Jising  the  pcoopdures  of  14  CFR  Put  382. 
Tbesa  praoedwes  involve  •  fiomnl 
hearing  beiora  an  admintoteathn  law 
Judge,  a  rammmandfid  itociiion.  and 
review  by  tha  Dapai  tnwl'a  Asiistnnt 
SBoratnqr  ior  Mky  and  btenutional 
Affaift. 


This  procedure  can  work  effectively  in 
some  matters  involving  the  t^ts  of 
disabled  passengers,  as  demonstrated  in 
the  SouthfPest.AirUnes  Co.  Enforcement 
Case,  described  in  the  section  of  the 
preamble  concerning  attendants  for 
deaf-blind  passengers.  But  the 
procedures  are  timeKunsuming  (the 
Southwest  case  took  approximately  two 
years  to  resolve)  and,  because  private 
legal  counsel  can  be  involved,  expensive 
for  both  the  complainant  and  the  carrier. 
For  the  vast  majority  of  consumer 
complaints,  the  procedures  are  too  slow 
and  incoavenienL  Finally,  while  the 
Department  can  order  a  carrier  to  cease 
and  desist  from  an  unlawful  practice 
and  can  impose  civil  penalties  on  an 
erring  cairin.  Part  302  procedures  do 
not  call  for  any  compensation  to  persons 
against  whom  violations  of  the  ndes  are 
committed. 

For  tfiese  reasons,  the  Department  is 
proposing  a  three-tier  enforcement 
scheme  intended  to  dispose  of  most 
complaints  of  violatton  of  the  proposed 
Part  382  without  resorting  to  a  full- 
fledged  Part  302  proceeding.  The  first 
tier  of  the  system  is  to  attempt  to  resolve 
a  problem  between  the  passenger  and 
the  carrier.-  without  DOT  involvement 
Each  cairier  providing  scheduled  service 
(i.e..  not  including  on-demand  air  taxis) 
would  have  one  or  more  carrier 
cooqilaints  resolution  officials  (CRO) 
either  physically  available  at  each 
airport  which  it  operates  or  available  by 
free  phone  call  from  each  such  airport. 
These  officials  wpuld  have  the  au&iority 
to  make  dispositive  resolution  of 
complaints;  that  is,  the  official  would  be 
able  to  make  a  decision  binding  on  his 
employer.  In  addition  to  this  in-person 
mechanism  for  resolving  complaints, 
each  carrier  would  also  have  to 
establish  a  written  complaints 
resolution  procedure. 

If  a  passenger  complained  to  a  CRO 
that  the  ccurrier  was  about  to  take  action 
that  would  violate  the  rule  (e.g..  a 
reservatton  agent  told  a  paraplegic  that 
she  needed  an  attendant  to  fly  on  the 
airline),  the  official  could  direct  the 
appropriate  carrier  personnel  to  correct 
the  problem  before  an  actual  vidatiott 
ooouired  («g..  before  the  passenger  was 
denied  «en^  for  lack  of  an  attendant). 
In  this  case,  no  farther  action  would  be 
necessary.  As  discussed  in  oonnectton 
with  the  refaaal  of  service  section,  the 
CRO  could  not  ovetnile  a  decision  on 
the  pttot-ioKsommand  on  the  spot 
lunwBver. 

If  the  violation  has  alreadly  oooiired 
[e.^  the  iadividnal  was  improperly 
denied  tmnspartatifltt)  then  tile  OtO 
ooaM  fioioede  that  die  vidation 
ooaumi  and  eompenaation  would  be 


paid  to  the  passenger.  If  the  CRO  denied 
that  a  violation  had  occurred,  however, 
the  CRO  would  provide  a  written 
statement  of  the  rationale  for  the 
detefmiaation  and  inform  the  passenger 
that  the  matter  could  be  referred  to  the 
Department. . 

U,  instead  of  going  to  the  CRO,  the 
passenger  files  a  written  complaint  the 
carrier  would  reply  within  30  days, 
either  conceding  that  a  violation 
occurred  and  paying  compensation  or 
denying  that  a  violation  occurred, 
stating  why,  and  telling  the  person  that 
the  matter  could  be  referred  to  the 
Department  A  passenger  would  not 
have  to  return  to  the  airport  or  go 
through  the  CRO  to  file  a  written 
comi4aint 

Tlie  referral  to  the  Department  would 
be  for  a  brief,  informal  decisionniaking 
proceeding,  not  involving  formal  legal 
procedures.  The  complainant  would 
send  a  letter  to  the  Department  alleging 
the  violation.  The  Department  would 
seek  a  response  firom  the  carrter.  DOT 
would  then  issue  a  letter  determining 
whether  a  violation  occurred.  If  it  had, 
the  carrier  would  be  responsible  for 
paying  compensation.  If  not  the  matter 
would  eiuL  The  determination  would  be 
made  by  appropriate  DOT  staff  on  the 
basis  of  the  letters  from  the  complainant 
and  the  carrier.  The  procedure  is 
intended  to  be  quick  and  relatively 
painless  for  all  concerned. 

The  proposed  rule  uses  the  term 
"complainant"  This  term  obviously 
refers  to  a  passenger  who  complains 
directly  of  an  alleged  violation.  It  can 
also  refer  to  a  representative  for  such  a 
passenger  (e.g.,  an  attorney,  someone 
from  an  advocacy  organization). 

Compensating  persons  who  have 
suffered  violations  of  a 
nondiscrimination  regulation,  through  an 
administrative  mechanism,  is  a  novel 
idea,  except  in  the  employment  area. 
Typically,  while  financial  assistance 
may  be  cut  off  or  civil  penalties  imposed 
to  compel  the  offending  party  to  comply, 
individuals  whose  righto  are  violated 
are  not  directly  compensated  in  any 
way  throngk  the  enforcement 
prooediuee.  (The  Department  does  not 
take  any  position  oonoeming,  and 
thromh  nJemaking  cannot  affect 
whetlMBT  individuab  have  a  private  right 
of  action  under  the  Air  Carrier  Access 
Act.)  Another  DOT  aviation  consumer 
rule  ofiste  a  oompensstion  model  that 
with  some  mbdificattnos,  can  be  aseiiil 
here.  The  denied  boawMng  couiensation 
fffflC)  nOe,  M  CFR  I^rt  2Sa  o&rs 
compensatian  to  jMeeongers  with 
conflnaed  Msamatiooil  who  are 
"bua|iod.'*^^T1ie  Department  believes 
that,  under  sections  404  and  411  of  die 
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Federal  Avistion  Act— the  same 
sectioiu  under  which  Part  2S0  was 
issued— it  li4s  the  legal  authority  to 
establish  a  ^imilar  compensation 
scheme  in  Otis  regulation. 

The  Com^iensation  sdieme  would 
provide  that,  if  the  carrier's  violation 
resulted  in  Ihe  complainant  having  to 
pay  for  an  i^endant.  die  carrier  would 
pay  the  co^t  of  die  attendant's 
transportation  and  documented 
expenses  M  the  attendant  up  to  a 
maximum  dt  twice  the  cOst  of  the 
attendant's  air  transportation. 
Otherwise,; (he  compensation  amount  for 
a  violation  |Urould  be  similar  to  that 
under  Part  OO.  Thie  baisc  compensation 
would  be  (ah  sum  of  the  person's  one 
way  ticket,  j^ith  a  maximum  of  $200. 
The  Departnent  seeks  comment  on 
what  requiraments  should  be  made  in 
the  case  of  (jharter  flights,  where  often 
there  are  npt  "one  way  flight  coupons" 
on  which  to  base  a  calculation.  If  the 
violation  reiaults  in  a  denial  of 
b'ansportatlon  for  a  person,  a  service 
animal,  or  essential  personal  equipment 
then  the  compensation  would  be 
doubled  if  alternate  transportation 
scheduled  to  reach  the  passenger's 
destination  Sromptiy  (i.e.,  within  time 
frames  like  ttiose  specified  in  the  denied 
boarding  ccnpensation  rule)  were  not 
arranged,  a  me  compensation  were 
awarded  as  tiie  result  of  a  DOT  referral 
and  detem^hation.  rather  Uian  on  the 
basis  of  a  ^ifrier's  concession  of  a 
violation.  $150  would  be  added  to  the 
compensation  amount.  This  additional 
amount  is  intended  to  reflect  the  greater 
amount  of  time  it  takes  the 
compensatuan  to  reach  the  individual 
and  to  pro^de  an  incentive  for  carriers 
to  make  sure  they  have  a  reasonable 
basis  for  di^ying  diat  a  violation  has 
occurred.  The  Department  s«eks 
comment  oa  whether  this  amount  is 
appr6priat4,|or  whether  it  should  be 
higher  or  loWer. 

Discussiqi^  on  tiie  enforc«nent  section 
was  not  collated.  As  a  general  matter, 
the.compkiitts  resolution  and 
compensatian  sch«iie  outlined  above 
was  acoeptkble  to  carrier 
representatfyes  (though  die  $150 
additional  Myraent  was  not  discussed 
in  the  committee  meetings).  Disability 
group  repreppntatives.  however, 
disagreed  fanth  with  the  procedures  and 
the  competition  amounts.  They  sou^^t 
additional  procedural  protections  for 
complainaiiitk.  While  favoring  an 
administianVe  coidpensation 
mechanisn^  they  also  objected  to  using 
the  DBC  mMel  far  compensation.  First 
they  said  tH«  amounts  of  compensation 
were  too  lotf.  The  actual  and 
consequential  damages  to  a 


handicapped  person  from  a  violation 
were  likely  to  be  much  higher  than  the 
DBC  amounts,  diey  said.  Second,  it  waS 
inappropriate  to  use  as  a  model  for 
compensation  for  violations  of  people's 
civil  rights  a  sdieme  developed  for 
compensation  for  victims  of  a  legal 
business  practice  like  overboaklng. 

This  compensation  scheme  is  not 
intended  to  provide  compensation  for 
actual  or  consequential  damages  a 
person  suffers  because  of  imporperiy 
being  denied  access  to  a  {Ught  or 
because  of  other  violations  of.  the 
preferred  rule.  Rather,  it  is  an  amount 
intended  to  proyide  an  incentive  to 
carrien  to  avpid  violations  and  to 
recognize  that  when  a  carrier  has  failed 
to  provide  a  service  someone  has  paid 
for— air  transportation— the  carrier 
should  make  a  payment  commensurate 
with  the  cost  of  that  service  to  the 
consumer. 

We  recognize  the  difference  between 
overbooking  and  a  violation  of  a 
nondiscrimination  rule.  While  the  legal, 
ethical,  and  emotional  significance.  (^ 
the  latter  is  greater,  the  practical  result 
in  the  context  of  air  transportation,  is 
likely  to  be  quite  similar  for  the  person 
who  is  not  provided  the  transportation 
he  or  she  paid  for.  Use  of  die  DBC  model 
makes  sense  bom  this  point  of  view.  In 
addition,  the  Department  does  not  want 
to  establish  a  perverse  Incentive  that 
would  encourage  carriers  to  disregard 
the  enforcement  process.  Under  the 
Federal  Aviation  Act,  the  Department 
can  impose  a  maximum  of  air  penalty 
$1000  per  violation  civil  penalty  for  a 
carrier's  failure  to  comply  with  a 
regulati(Mi. 

If.  as  was  suggested  at  one  point  in 
the  negotiations,  the  compensation  was 
set  at  a  $1200  level,  carrien  would  have 
an  incentive  to  refuse  to  pay 
compensation  and  to  take  their  chances 
with  the  lengthy  Part  302  process,  which 
could  then  only  impose  a  $1000  penalty 
for  the  violation.  Tlie  Departmrnt  also 
believes  that  a  key  to  the  effiective 
operation  of  the  compensatioa  system 
under  diis  rule  would  be  the  familiarity 
and  acceptability  of  the  DBC 
compensation  system  on  wUchit  to 
modeled.  However,  the  Department 
does  seek  comment  on  alternative 
compensation  schemes  (e.g.i  a  multii^e 
of  the  passenger's  ticket  value,  a  $250  or 
other  minimum  compensation  amount). 
The  Department  also  seeks  cmnment  on 
whether  additional  compensation  is 
appropriate  «vhen  being  kept  off  one 
flight  (eig.,  a  booked-in-advancer  "super 
saver")  results  in  a  U^er  out-of-pocket 
cost  for  another  fli^t  (e.g..  one  at  the 
regular  fare.) 


This  section  would  provide  that 
nothing  in  it  was  Intended  to  preclude 
anyone  from  filing  a  complaint  under 
Part  302  procedures  or  seeking  odier 
available  legal  remedies.  Indeed,  the 
Department  could  not  throi)^  diis 
regidation.  legSlly  bar  complainants 
from  Seeking  to  use  these  means  to 
redress  whattfaey  betieve  are  violations 
of  the  Air  Carrier  Access  Act  or  these 
regulations.  Nor  can  the  Department 
predict  how  courts  would  react  to  any 
exhaustion  of  remedies  argiunents  that 
could  be  raised. 

With  respect  to  Part  302  procedures, 
any  party  may  file  a  complaint  at  any 
time,  or  may  request  that  a  matter 
referred  to  the  Department  under  this 
section  be  the  basis  of  a  Part  302 
proceeding.  The  Department  also 
reserves  the  right  to  initiate  such  a 
proceeding  on  its  own  motion.  The 
Department  contemplates  using  Part  302 
procedures  for  such  matters  as  issues 
involving  significant  factual  disputes, 
the  consistency  of  carrier  policies  with 
the  regulation,  patiems  or  practices  of 
the  carriers  alleged  to  violate  the  rule 
(inohiding  a  pattern  or  practice  of  a 
failure  to  provide  equipment  or 
accessibility  features  or  services,  or 
other  required  accommodations),  and 
failure  by  a  carrier  to  carry  out  its 
responsibilities  (including 
comp^isation)  under  the  enforcement 
section  itself.  The  Department  does  not 
contemplate  handling  a  high  volume  of 
routine  consumer  complaints  of 
individual  violations  of  the  regulation 
through  Part  302:  the  other  features  of 
the  enforcement  section  of  this  rule  are 
intended  for  that  purpose.  The 
Department's  limited  resources  would 
preclude  our  doing  so. 

The  Department  seeks  comment  on 
when  the  enforcement  provisions  should 
go  into  effect.  Carriers  have  suggested 
that  it  is  unfair  and  unwdrkaUe  to  b<^^n 
enforcement  procedures  (particularly 
the  compensation  provisions) 
immediately,  when  the  rule  would  not 
require  carriers  to  finish  training  their 
employees  on  how  to  comply  with  the 
rule  for  a  year  or  more.  ConsequenUy. 
they  favor  a  delayed  implementation 
date  fw  these  provisions  (e.g.,  a  year  to 
18  months  after  the  rest  of  the  rule  goes 
into  effect).  Disability  groups,  on  the 
other  hand,  disagree  with  any  delay  in 
enforcement  that  would,  for  a  significant 
period  of  time,  result  in  regulatory  rights 
having  no  regulatory  remedies.  The 
Department  seeks  comment  on  how  to 
resolve  diis  issue. 

Ragniatmy  Procsss  MattsfS 

Tltis  NFRM  is  a  non-mafor  under 
Executive  Order  12291.  since  it  would 
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not  result  in  costs  in  excess  of  $100 
minion  per  year.  It  is  a  significant 
regulation  under  the  Department's 
Regulatory  Policies  and  I^t>cedures,  and 
a  regttlalory  evaluation  for  the  NPRM 
has  been  prepared. 

The  evaluation  projects  the  following 
approximate  present  value  of  costs  over 
a  21  year  period  from  the  effective  date 
of  the  rule.  The  primary  differences 
between  the  high  and  low  estimates  are 
that  the  former  includes  movable 
armrests  on  all  seats  and  recurrent 
training,  while  the  latter  includes  the 
smaller  number  of  armrests  favored  by 
the  carriers  and  only  initial  training  for 
all  employees.  Costs  are  expressed  in 
millions  of  dollars,  using  a  ten  percent 
discount  rate. 
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The  evaluation  estimates  that  the 
initial  investment  (representing  training 
of  current  employees  and  initial 
installation  of  accessibility  equipment) 
would  range  from  $M.e  million  to  $1^ 
aillioa,  in  undiscounted  dollars.  Annual 
costs  for  reaming  investment  (e.g.. 
replacements  of  accessible  equipment) 
and  operating  costs  (Le,  the  costs  of 
operating  accessible  equipment  plus 
training  costs)  would  range  bam  $10.2 
million  to  $38.5  million,  ako  in 
discounted  dollars.  The  low  and  high 
estimates  for  these  figures  are  based  on 
the  same  assumptions  as  die  high  and 
low  estimates  for  the  21-year  discounted 
present  value  costs. 

This  proposed  rule  includes  reporting 
requiremoits  (i.e.,  the  requirement  in 
proposed  {  382.67  for  the  subodssion  of 
trainiog  programs).  The  Department  is 
requestiqg  clearance  of  these 
requirements  ooder  the  P^p^work 
Reduction  Act 

The  re^golatian  could  have  a 
significant  economic  iaqiact  on  a 
substantial  number  of  small  entities. 
Specifically,  about  4000  on-demand  air 
taxis,  most  of  which  are  small  oitities. 
are  covered  by  (be  regidatloo.  However, 
the  Department  has  attempted  to 
mitigate  fbe  effects  of  Ae  rule  <m  small 
entities  by  limiting  Uie  ap^cabifity  of 
several  sections  of  the  proposed  rule  to 
larger  aircraft  or  Mfaednladsenfas.  nb 
Department  seeks  commeolson  what 
die  ecooondc  cfiiscts  of  llw  nile  would 
be  on  small  enUfies  and  whether 


additional  steps  to  mitigate  these  effects 
are  appropriate. 

Since  this  NPRM  does  not  propose  to 
regulate  state  or  local  governments,  it 
would  not  have  any  significant  Impact 
on  Administration  Federalism  policies 
and  a  Federalism  Assessment  has  not 
been  prepared.  Since  certain  provisions 
(e.g..  the  proposed  prriiibttion  of  number 
limits,  the  constraints  on  requirements 
for  an  attendant)  could,  in  smne 
circomstances.  pennit  disabled  family 
members  to  travel  togetiier  where  tfiey 
might  otherwise  be  prevented  from 
doing  so,  it  is  likely  to  have  a  positive 
impact  with  respect  to  Administration 
family  policy  considerations. 

List  of  Sdijects  In  14  CFR  Put  382 

Aviation,  handicapped. 

Issued  tbim  17di  day  of  )une,  1988,  at 
Washington  DC 
Mimi  Hawaoo. 

(Acting)  Secretary  t^Tramportatioa. 

For  the  masona  set  forth  in  the 
preamble,  die  Department  of 
Transportation  proposes  to  take  the 
following  actions: 

1.  Title  14  of  the  Code  of  Federal 
Regulatioos  is  amended  by  revising  Part 
382  thereof  to  read  as  follows: 

PART  atS-MONMSCfMIINATION  ON 
THE  BASIS  OF  HANDICAP  IN  AH? 
TRAVEL 


382.1 
382.3 
382.S 
382.7 
382.9 
382.11 


Purpose. 

Applicability. 

Definitioas. 

General  prohibition  of  discrimination. 

Assurances  from  contractors. 
Akport  fadlitias  and  setvlces. 
M2.13-aa2J«    ptwetved). 
ML21    Rtfudofsetvioa. 
382.23    AHsDdMts. 
a82.2S    Aihrsnoenatioereqiijfeaeals. 
S82.27    CoaiBaaicafalediseasM. 
382.29    Medical  oartificateL 
382.31    SeatassigBBieats. 
382^3-382.39    [Reserved). 
382.41    Accessibility  of  aircralL 
382.43    Provision  of  services  and  equipmant 
982.48    Stowage  of  persona]  equipment. 
382.47    Refariwisearent  for  lost  or  damaged 

RiooHiy  aMs. 
382;.4t  Aeoonaodations  for  penona  with 
hs 

3nsi 

3B25S-a82Jr  ptasafved]. 
3«;8I    Pawwijwfcrfbnaal 
382A3    TiarMriljsfrnsalnflofi 
382.6S   Spedal  ehaiBes. 
382.67    Itainiog. 
SaiM    Biforcemenl  procedures. 

ftiiHwritr  ^  ttsiia  «M(a)L  4M(c»  and  411 
of  diB  Fkdacai  Aviauoa  AU  of  iaB&  as 
amisndad  (4»U.S.C  1374(a),  U74(cj|^  and 
1381). 


§382.1    PuipOM. 

(a)  The  prnpoan  of  Ala  part  is  to 
prohibit  air  caixiera  from  discriminating 
against  otherwise  qualified  handicapped 
individuals  on  the  basis  of  such 
handicap  in  the  provision  of  air 
transportation,  consistent  with  the  safe 
carriage  of  all  paasengers. 

(b)  These  regulations  are  intended  to 
ensure  that,  consistent  with  the 
requirements  of  this  part: 

(1)  Handicapped  individuals  receive 
access  to  air  transportation; 

(2)  Any  requirements  or  restrictions 
that  air  carriers  impose  upon 
handicapped  persons  are  only  those  that 
are  necessary  to  the  safe  carriage  of  all 
passengers  and  related  to  the  nature  and 
extent  of  any  individual's  handicap:  and 

(3)  Air  carriers  provide  services  to 
individuals  that  are  predictable,  to  the 
extent  feasible,  based  on  the 
requirements  of  this  part 

(c)  Nothing  in  this  part  is  intended  to 
require  a  carrier  to  incur  undue  financial 
or  administrative  burdens. 


§382.3 

(a)  Except  as  provided  in  this  section, 
this  part  applies  to  all  air  carriers 
providing  air  transportation. 

(b)  The  fidlownng  sections  of  this  part 
do  not  apply  to  indirect  air  carriers: 

IS  382.31. 382.41. 382.43. 382.45. 382.47. 
382.49. 38231. 382.01  (b)  and  (c).  382.63. 
382.65.  and  382.67. 

(c)  Nothing  in  this  part  shall  authorize 
or  require  a  carrier  to  fail  to  comply 
with  any  an>licable  FAA  safety 
regulation. 

§  3vSj5   DennMona^ 

As  used  in  this  part — 

"Air  carrier"  or  "carrier"  means  any 
citizen  of  the  United  States  who 
undertakes,  whether  directly  or 
indirectly  or  by  4  lease  or  any  other 
arrangement  to  engage  in  air 
transportation. 

"Air  transportation"  means  interstate, 
overseas,  or  foreign  air  transportation, 
or  the  transportation  of  mail  by  aircraft, 
as  defined  in  the  Federal  Aviation  Act 

"Department"  or  "DOT"  means  the 
United  States  Department  of 
Transportation. 

TAA"  means  the  Federal  Aviation 
Administration,  an  operating 
a<&nInistratiott  of  the  Dqiartment 

Taciliy  means  all  or  any  portion  of 
aircraft,  buildings,  structures, 
equiinnent  roads,  walks,  parking  lots, 
and  any  odier  real  or  personal  property. 
normaQy  used  by  passengsre  or 
proqiective  passengers  vHiting  or  using 
thfr«irpert 

"Handicasiyed  IndividuaT'  means  any 
individual  who  has  a  physical  or  mental 
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lat  —hehmftelly  limiti  one 
or  mraiMMr  Itfe  activities,  has  a 
recant  of  a^fb  aa  iavaifnent.  or  is 
mgafded 

As  used  in  \iiM  definilioii.  the  plmse: 
(a)  "Pbysidal  or  mental  iflspufawBt" 
aneans  (1)  aUf  pfajrsiolaigicai  disoidsr  or 
conditiooi.  <)i^BMtic  disfigureaMot,  or 
anatomicali  bas  aiSecti«g  one  or  more  of 
the  foUowiw  body  aysteias: 

nuMDHloskdetal.  special 
sense  oigaiis.  lespiratory  including 
speech  oigi  las.  cardio-vaaaUar. 
reproductiv  a,  digestive,  geoiio-urinary. 
hemic  and  lymphatic  skin,  and 
endocrine:  p^  (2)  any  mental  or 
psychologic^  disorder,  such  as  mental 
retardationi  lorgaaic  brain  syndrome, 
emotianal  pi  mental  illness,  and  qiecific 
leamiQg  dlMbilities.  Hie  term  "physical 
or  mental  ittMunBent"  indudea.  bat  is 
not  limited  |Nr,  sudi  diseases  and 


conditions 

and  he 

palqr. 

maltiple 

diabetes, 

illness. 


I  orthopadig  visiial.  speech, 
apairments;  cerebral 
,  BHSculardyatrophy. 

,  cancer,  heart  <ttsea8e, 
I  retardaiioa.  aaaotional 
u^  [addiction,  and  alct^oUsas. 

(b)  "MajM  life  activities"  saeans 
functions  such  as  caiteg  for  one's  self^ 
performing  manual  tasks,  walking, 
seeing,  hearoig,  speaking,  breathing, 
learning,  a^^  working. 

(c)  "lias  a!  record  of  such  impairment" 
means  has  a  history  ot  or  has  been 
classified.  9^  misdassified.  as  having  a 
mental  or  pl^ysical  impairment  that 
si^stantial|y  limits  one  or  more  major 
life  activitiel. 

(d)  "Is  regarded  as  having  an- 
impairmenf  I  means: 

(1)  Has  ajffliysical  or  mental 
impairment  that  does  not  substantially 
limit  maforlUfie  activities  but  diat  is 
treated  by  f^  air  carrier  as  constituting 
such  a  limii^tion: 

(2)  Has  aifliysical  or  mental 
impairraenll^at  substantialiy  limits  a 
major  hie  aii^tivfty  only  as  a  result  of  the 
attitudes  ol^lliefs  toward  such  an 
lmpaifiiieni;tor 

(3)  Has  vImtB  of  the  impairments  set 
forth  in  thi4  definieon  bat  is  traated  iqr 
an  air  cairi^'  as  having  such  an 
impairment 

'*faidirect|air  catiier"  means  an  air 
carrier  whi^  M  not  directly  engaged  fai 
the  opcrati^  of  aircnfi  bi  air 
tranaportattan. 

"OST' miaaas  dw  Office  of  the 
Secretary! 


meansa 

(a)Widi 
meeting  a 
transpotlal 
about 
thdae 
or  herself 


'.useofyound 
or  niitaining  ialBHiiathm 

<*! 
.  Hi 
ladUiiea  or  servioas  ofiered 


by  aa  air  cartfer  to  the  generri  puUie. 
with  reasonable  aooonmiodations,  as 
needed,  provided  by  die  carrier 

(b}  Widi  respect  to  obtaining  a  tidcet 
for  air  transportation  on  an  air  carrier, 
offers  to  povdase  or  otherwise  validly 
to  obtain  such  a  ticket; 

(c)  With  respect  to  obtaining  air 
transportation  and  services  t}r 
accommodations  required  by  this  Part 
purchases  or  possesses  a  valid  ticket  for 
air  transportation  on  an  air  carrier  and 
presents  himself  or  henelf  at  the  airport 
for  the  purpose  of  traveling  on  the  fl^^ 
for  which  the  tidiet  has  been  purchased 
or  obtained;  or 

(d)  Meets  rt^asonable, 
nondiscriminatory  contract  of  carriage 
requirements  applicable  to  all 
paaseogers. 

"Scheduled  air  service"  means  any 
flight  scheduled  in  the  currant  edition  of 
the  Official  Airline  Guide  ap|dicable  to 
thefU^ 

y  3B2.7   Qanenri  proMWflon  of 


A  carrier  shaU  not.  directly  or  through 
contractual,  licensing,  or  other 
arrangements: 

(a)  Discriminate  against  any 
otherwise  qualified  handicapped 
individual  by  reason  of  such  handicap, 
in  the  provision  of  air  transportation: 

(b)  Require  a  handicapped  person  to 
accept  spedai  services  not  requested  by 
thepasaengen 

(c)  Exdttde  a  qualified  handicapped 
individual  from  or  deny  the  person  tlae 
benefit  of  any  air  transportation  or 
related  services  tiiat  are  available  to 
odier  persons,  even  if  Aere  are  separate 
or  di^reat  services  available  for 
handicapped  persons  except  when 
specifically  permitted  t>y  anotlier  section 
of  this  part:  or. 

(d)  Retaliate  in  any  way  against  a 
handicapped  individual  because  the 
individual  is  assertfaig  or  has  asserted 
rights  protected  by  diis  pert  or  the  Air 
Carrier  Access  Act. 


f3UJ> 

Carriers'  contracts  widi  contractors 
who  provide  services  directly  to 
passengers,  indodiag  cwriers' 
agreements  oi  appointment  widi  travel 
agents,  riiall  re<pdve  a  clause  asaoritig 
nondiscrimination  on  the  basis  of 
handicap  on  tlie  part  of  each  contractors 
in  actf vitf  ea  perfmned  on  behalf  of  the 
carriers. 


§at2.ll   Airperti 

(a)  Tbis  section  applies  to  temrinal 
taciHtiasaadaervloea  owned,  leased,  or 
operatodon  any  other  basis  by  an  air 
canier,  faichiding  paridng  and  ground 


transportation  facffities.  related  or 
providfog  access  to  air  transportation. 

(b)  Such  recffities  and  services  shall 
be  accessMe  to  and  asaUe  by 
handicapped  persons. 

(c)  AS  tndi  fsdlities  designed,  built, 
or  altered  after  the  effective  date  of  this 
part  shall  be  accessible  to  handicapped 
persons.  Compliance  widi  the 
requirements  of  the  Uniform  Federal 
Accessibility  Standards  (UFAS).  or  a 
substantial^  equivalent  standard,  shall 
be  deemed  compliance  vrith  this 
requirement  These  fecihties  shall  also 
provide  the  following  additional 
accessibility  features: 

(1)  The  basic  terminal  design  shall 
pennit  effident  entrance  and  movement 
of  handicapped  persons  while  at  the 
same  time  giving  consideration  to  their 
convenience,  comfort  and  safety.  The 
design,  especially  concerning  the 
lociK^on  of  means  of  vertical  access, 
shall  minimite  any  extra  distance  that 
wheelchair  users  must  travel  compared 
to  other  persons,  to  reach  ticket 
counters,  waiting  areas,  baggage 
handling  areas,  and  boarding  iocations. 

(2)  The  tidieting  system  shall  provide 
handicapped  persons  with  the 
opportunity  to  nae  the  primary  fore 
coUectidn  area  to  obtato  a'  ticket  and 
pay  the  Cue. 

(3)  Baggage  dropoff  and  claim 
fadiittes  for  passengers  riiall  be 
accessibte  to  handiaqiped  persons,  and 
shaU  be  designed  and  operated  to 
fadUtote  efficient  checking,  handling, 
and  retrieval  of  baggage  by  handicapped 
persons. 

(4)  Ibe  terminal  shall  contain  at  least 
one  tetecomnmnications  device  for  the 
deaf  (IDD)  to  enable  persons  widi 
hearing  impaimKnts  to  make  phone 
calls  from  the  terminal.  The  TDO(s)  shall 
be  placed  to  a  clearly  marked,  readily 
accessible  locatioo. 

(5)  Terminal  mbrmation  systems  shall 
take  into  considerattoo  the  needs  of 
handicapped  persons.  The  primary 
information  mode  shall  be  visual  words 
or  letters,  or  aymbols,  using  lighting  and 
color  coding.  Terminals  shall  also  have 
facilities  for  provkfing  infbrmatioo 
orally. 

(6)  Facilities  for  moving  between  the 
gate  area  and  the  aircraft  induding.  but 
not  limited  to  bading  bridges  and 
mobile  lounges,  afaall  be  accessible  to 
handicapped  peraona. 

(d)  Each  existing  fixed  Esdlity  shall  be 
made  accessible  as  soon  as  possible  but 
no  later  than  three  years  the  effective 
date  of  this  rule. 

(1)  Eadi  such  facility  shall 
(i)  Indude  at  lease  ene.accessible 
route  from  an  accessible  entrance  to 
those  areas  in  which  the  carrier 
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conducts  activities  related  to  the 
provision  of  air  transportation;  and 

(ii)  Include  the  accessilHlity  features 
Hiedfied  in  paragraphs  (c)(1)  through 
(c)(e)  of  this  section. 

(2)  An  element  or  feature  required  by 
this  paragraph  to  be  accessible  shall  be 
deemed  to  be  accessible  if  it  meets  the 
requirements  of  the  standards 
referenced  in  paragraph  (c)  of  this 
section.  Departures  from  particular 
scoping  and  technical  standards  by  the 
use  of  other  methods  are  permitted 
where  substantially  equivalent  or 
greater  access  to  and  usability  of  the 
buildings  or  other  fixed  facilities  is 
provided.  For  this  purpose,  the  special 
technical  provisions  of  8  4.1.6(a)(4)  of 
the  UFAS  apply. 

§§382.13-382.19    [R«sarv«l] 

§382.21    Refusal  of  aarvtee. 

(a)  Unless  specifically  permitted  by  a 
provision  of  this  part  a  carrier  shall  not 
refuse  to  provide  transportation  to  a 
handicapped  person  on  the  basis  of  his 
or  her  handicap. 

(b)  A  carrier  shall  not  refuse  to 
provide  transportation  to  a  handicapped 
person  solely  because  the  person's 
handicap  results  in  appearance  or 
involuntary  behavior  that  may  offend, 
annoy,  or  inconvenience  crewmembers 
or  other  passengers. 

(c)  Actions  by  carrier  personnel  under 
49  U.S.C.  1511  or  by  the  pilot-in- 
command  under  14  CFR  OTJ  or  14  CFR 
121.533  shall  not  discriminate  against 
any  individual  on  the  basis  of  handicap 
and  shall  not  be  inconsistent  with  the 
provisions  of  this  part  In  the  event  that 
such  action  is  inconsistent  with  the 
provisions  of  this  part,  the  carrier  shall 
be  subject  to  remedies  provided  under 

9  382.69. 

(d)  A  carrier  shall  not  refuse  to 
provide  transportation  to  handicapped 
individuals  by  limiting  the  number  of 
such  individuals  that  are  permitted  to 
travel  on  a  given  flight 

(e)  When  a  carrier  refuses  to  provide 
transportation  to  a  handicapped  person, 
the  carrier  shall  specify  in  writing  to  the 
person  the  basis  for  the  refusal, 
including,  where  applicable,  the  reason 
for  the  carrier's  opinion  that 
transporting  the  person  would  or  might 
be  inimical  to  the  safety  of  flight  This 
written  explanation  shall  be  provided 
within  10  days  of  the  refusal  of 
transportation. 

§382.23    AttMidanla. 

(a)  Except  as  provided  in  this  section, 
a  carrier  shall  not  require  that  a 
handicapped  person  travel  with  an 
attendant  as  a  condition  of  being  . 
provided  air  tranq>ortation. 


(b)  Gamers  may  require  that  a  person 
with  a  mental  disability  travel  with  an 
attendant  in  order  to  be  provided 
transportation  in  the  following 
circumstances: 

(1)  A  person  with  a  mental  disability 
who  is  unable  to  comprehend  and 
respond  appropriately  to  safety-related 
instructions  of  carrier  personnel; 

(2)  A  person  with  a  mental  disability 
who  is  brought  to  the  airport  under  the 
supervision  of  an  agent  of  a  custodial 
institution,  may  be  required  to  travel 
with  an  attendant  provided  that  the 
carrier  shall  not  require  an  attendant  for 
an  individual  under  this  subparagraph  if 
the  individual  has  been  discharged  bom 
the  institution. 

(c)  Air  carriers  who  accept  a  person 
traveling  in  a  stretcher  may  require  the 
person  to  travel  with  an  attendant  who 
is  qualified  to  provide  medical  and  other 
services  the  person  may  need. 

(d)  A  person  who  is  quadriplegic  shall 
make  a  self-assessment  of  his  or  her 
ability  to  travel  without  an  attendant 
including  his  or  her  ability  to  respond 
appropriately  to  safety-related 
instructions  of  carrier  personnel  which 
are  consistent  with  this  part  and  FAA 
safety  rules. 

(1)  If  the  person  determines  that  he  or 
she  can  travel  without  an  attendant  and 
the  carrier  agrees  with  this 
determination,  the  carrier  may  not 
require  the  person  to  travel  with  an 
attendant  or  to  accept  a  seat  assignment 
different  from  that  requested  by  the 
passenger,  consistent  with  9  382.31,  as  a 
condition  of  being  provided  air 
transportation. 

(2)  If  the  person  determines  that  he  or 
she  cannot  travel  without  an  attendant 
or  if  the  carrier  disagrees  with  the 
person's  determination  that  he  or  she 
can  do  so.  the  carrier  shall  provide 
transportation  to  the  first  such  person 
on  a  flight  without  an  attendant  if  the 
person  accepts  a  seat  assignment 
selected  by  the  carrier. 

(3)  If  a  person  described  in  paragraph 
(d)(2)  of  this  section  does  not  eccept  a 
seat  assignment  selected  by  the  carrier, 
or  is  the  second  or  subsequent  suck 
person  on  the  flight  the  carrier  may. 
require  the  person  to  travel  with  an 
attendant  in  order  to  be  provided 
transportation. 

(e)  A  person  who  is  both  deaf  and  ' 
blind  shall  make  a  self-assessment  of 
I  his  or  her  abiUty  to  establish  soma 
i  means  of  coflununication  with  carrier 
I  personnel  and  to  respond  appropriately 
to  safety-related  instructions  frcni 
carrier  personnel  which  are  consistent 
iiWith  this  part  . 

i     (1)  If  the  person  determines  that  he  or 
.she  can  do  so,  and  the  garrier  agrees 
with  this  determination,  the  carrier  mey 


not  require  the  person  to  travel  with  an 
attendant  or  to  eccept  a  seat  assignment 
different  from  that  requested  by  the 
passenger,  consistent  with  1 382.31,  as  a 
condition  of  beuig  provided  air 
tranaportatifm. 

(2)  U  the  person  determines  that  he  or 
she  cannot  do  so,  or  if  the  carrier 
disagrees  widi  the  person's 
determination  that  he  w  she  can  do  so, 
the  carrier  shall  provide  transportatibn 
to  the  first  such  persim  (m  a  fli^t 
without  an  attendant  if  the  person 
accepts  a  seat  assignment  selected  by 
the  carrier. 

(3)  If  a  person  described  in  paragraph 
(e)(2)  of  this  section  does  not  accept  a 
seat  assignment  selected  by  the  carrier, 
or  is  the  second  or  subsequent  such 
person  on  the  flight  the  carrier  may 
require  the  person  to  travel  with  an 
attendant  as  a  condition  of  being 
provided  transportation. 

§382.28   Advance noMeeiequlrainanla. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  carrier  shall  not 
require  a  handicapped  person  to  provide 
advance  notice  of  his  or  her  intention  to 
travel  or  of  theit  disability  as  a 
condition  of  receiving  transportation  or 
of  receiving  sovices  or  accommodations 
required  by  this  Part 

(b)  A  carrier  may  require  up  to  48 
hours  advance  notice  from  a 
handicapped  person  if  the  person 
wishes  to  receive  any  of  the  following 
services,  types  of  equipmoit  or 
accommodations: 

(1)  Medical  oxygen: 

(2)  Carriage  of  an  incubator,  if  this 
service  is  available  aa  the  flight 

(3)  Hook-up  for  a  respirator  to  the  .  , 
aircraft  electrical  power  supply,  if  this 
service  is  available  on  the  flij^t; 

(4)  Accommodation  for  a  passenger 
who  must  travel  in  a  stretcher,  if  this 
service  is  available  on  the  flight 

(5  j  Provision  of  an  on-board 
wheelchair,  consistent  with  {  382.41: 

(6)  Provision  by  the  carrier  of 
hazardous  materials  packaging  for  a 
battery  for  a  whedchair  or  other 
assistive  device. 

(c)  If  the  handicapped  person  provides 
the  notice  required  b^  the  carrier  for  a 
service  under  paragraph  (b)  of  this 
section,  the  carrier  shall  ensure  that  the 
requested  service  is  provided. 

(d)  Even  if  the  advance  notice  which 
carriers  may  lequtae  under  paragraph 
(b)  of  this  section  is  not  provided  by  a 
handicapped  person,  the  carrier  shall 
provide  the  service,  equ^iment  or 
accommodation  requested  by  the 
handicapped  person  if  it  is  readily 
available  for  a  fUght  the  handicapped 
person  wishes  to  take  or  the  carrier  can 
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make  h  avaikble  by  making  a 
reasonaUe  esort.  withoat  delaying  the 
flight. 

With  reapepk  to  a  penon  who  is 
handicaiiped  |<)r  regarded  as  being 
han<ficapped  !(tn  ^e  basis  of  having  a 
conununicabl^  disease  or  infection,  a 
cairter  shall  Mt,  unless  dKre  is  a 
reasonable  amifical  fudgment  that  the 
disease  can  m  tiaiuiiiiltted  to  other 
persons  is  MiaonBal  ooorse  of  the 
flight,  as  estapMishwl  by  appropriate  U.S. 
public  heaMi|4iithorities  knowtedgoabie 
abo^thadis4ka»- 

(a)  Rmbm  m  provtde  lianspoiiatioB  to 
thapersoo;    ll 

(b)  Requirejjhe  person  to  provide  a 
medical  oertmcale; 

(c)  Impoae  on  tti*  person  any 
conditioo.  rai  •fettelB.  or  reqidrement  not 
impoaad  on  c  ^mt  pMsangers;  or 

(d)  OAerwMe  discriminate  against 
that  person.  ' ' 


A  caifter  sl^iU  not  feqaire  a  passenger 
to  have  a  melcaloerlificata  as  a 
conditioii  for  Mng  provided 
transportatioa  excapt  with  respect  to: 

(a)  A  pereoa  traveliag  in  a  stretcfaec 

(b)  A  person  who  needs  medical 
oxygen  durioB  the  fU^t  as  provided  in 
UCFRtZlSf4i 

(c)  A  persott  traveling  in  an  incubaton 
or 

(d)  A  pers^i  with  a  commonicable 
disease,  und^r  the  circumstances  set 
forth  in  S 

S382J1    Sea^JBSsignments. 

Carriers  slull  not  exclude  any  person 
from  an  a  seat  in  an  exit  row  or  other 
location  or  reaaire  that  a  person  sit  in  a 
particular  seftt.on  the  basis  of  handicap, 
except  in  or40r  to  comply  with  the 
requirements  of  an  FAA  safety 
re^ilation.    > 

99S82.33-3S2^    [RmotvwII 


S3tt41   Aeq^sriMMr  Of  aircraft. 

(a)  Air  earners  operating  aircraft 
having  30  or  jffwer  teats  tmder  14  CFR 


Part  121  or 
accessibilfty 
specked  in 
to  the  exteBl 
structural. 


135  shall  provide 
these  aircrafl  as 

(b)ofthissectloii 
witfi 
andbalanoe, 
operational  atd  interior  configuration 
limitations.  A|rcra&  In  aervice  on  die 
effective  dat^Jof  this  part  riiall  not  be 
required  to  M  retrofitted  for  the  sine 
purpose  off  eppandng  accessibnlty. 

(b)  Air  cazHers  operating  aircraft  with 
more  than  S0  feate-underl^CFR  Part 
121  shall  emfe  re  aocewftrfBty  of  thase 
aircraft  as  Culluws.  dependent  on  the 


status  of  the  aircraft  as  qi  the  effective 
date  of  fliis  part: 

(1)  Aircraft  in  service  on  the  effectivs 
date  of  this  Part  shall  not  be  required  to 
be  retrofitted  for  tfie  sole  purpose  of 
enhancing  accessibility. 

(ij  Upon  the  first  replacement  of  the 
cabin  interior  elements  or  lavatories,  or 
the  replacement  of  seats  with  newly 
manufactured  seats,  in  a  way  affecting 
accessibility  features  covered  by  this 
section.  &e  carrier  shall  meet  the 
requirements  of  paragraph  (b)(3)  of  this 
section  with  respect  to  ttie  affected 
features  of  such  aircraft. 

(ii)  With  respect  to  aircraft  in  which 
lavaAoriai  are  pfovldad.  ett4oerd  chairs 
meeting  die  iBquirements  of  paragraph 
(b){3)(iD  of  this  aectiaB  AaU  be 
available  on  laquast  no  late  than  two 
yaaia  froas  the  eEEsctive  date  of  this  parL 

(2)  Aircraft  delivered  to  die  cante 
wtthin  two  years  after  dw  effective  date 
of  diis  part  shall  provide  accessibility 
meeting  requirements  of  paraya|A 
(b)(3)of  due  section  to  tluB  extent  not 
inconsistent  by  stauctural,  configuration, 
or  contractnal  Umitadona. 

(i)  Upon  die  first  replaoement  of  the 
dUn  interior  elements  or  lavatories,  or 
the  replacement  of  seats  with  newly 
manufactured  seats,  in  a  way  affecting 
accessibility  features  covered  by  this 
section,  the  carrier  shall  meet  the 
requirements  of  paragraph  (bH3)  of  this 
section  with  respect  to  the  affected 
features  of  such  aircraft 

(iij  With  respect  to  aircraft  in  whidi 
lavatories  are  provided  on-board  chairs 
meeting  the  requirements  of  paragraph 
(b)(3Kii}  of  this  section  shall  be  made 
available  on  request  no  later  than  two 
years  bom  the  effective  date  of  this  part 

(3)  New  aircraft  delivered  to  the 
carrier  more  than  two  years  after  the 
effective  date  of  this  part  shall  provide 
accessibility  at  least  to  the  following 
extent: 

Opdonl 

(i)  Aircraft  on  which  passenger  aisle 
seats  have  armrests  shall  include 
movable  aisle  armrests  on  all  passenger 
aisle  seats  except  for  seats  on  which  a 
movable  armrest  is  not  feasiUe. 

OpdoBS 

(1)  Aircraft  on  which  passenger  aisle 
seats  have  armrests  shall  have  seats 
with  movable  aisle  armrests. 

(A)  Movable  armrests  shall  be 
identified  as  such  and  distributed 
throughout  the  aircraft  in  eadi  class  of 
seryioe,  isxoept  for  those  seats  in  which 
a  movable  armrest  is  not  feasible. 
Carrieit  riiall  provide  a  priority  eystem 
for  aMignmrat  of  seats  with  movable 
armrests  to  persons  widi  disabilities 
neoessitatfaig  their  use.  Provided,  that  if 


an  aisle  annreets  on  an  aircraft  or  dear 
of  service  are  movable.  &e  carrier  is  not 
required  to  Identify  seats  with  such 
armrests  or  establish  a  priority  system 
for  their  assignment  on  that  aircraft  or  in 
that  class  of  service. 

(B)  The  number  of  seats  with  movable 
armrests  shall  be  at  least  a»  follows 
with  respect  to  aircraft  ddivered  to  the 
carrier  between  two  and  four  years  from 
the  efiiective  date  of  this  pert: 

AironH  with  Sl-«  passsagBT  ssatK  2. 

Aiwaaft  with  <0-M>  pssasngnr  seats-  4 

Airasit  widi  aoo  we  psBse—er  seats:  e. 

Aircraft  with  ovar  400  paasaagar  saatK  A. 

Tlw  aambar  of  sMdi  seals  shafl  be  at  least 
as  follows  with  respect  to  aiicMft  dsUvarKi 
Iwtweea  foar  aad  idx  yean  after  tlie  effective 
date  Of  this  part: 

Aircraft  wifli  31-60  passenger  seats:  4. 

Aircndt  wUh  80-180  passeqger  seats:  & 

Aircraft  wtlh  305-999  passenger  seats:  B. 

Aircraft  with  over  400  passenger  seatr  8. 

Ihe  nonber  gf  soch  scats  diall  be  at  least 
as  follows  wMn  rsspect  to  aiictafi  deuveied 
to  the  esHiarnwie  4iaB  six  yean  after  the 
effective  date  of  this  part 

Aircrsfi  with  31-50  passenger  seats:  8. 

Aircran  with  80-190  passenger  seats:  10. 

Aircraft  with  300-399  passenger  seats:  10. 

Aircraft  with  over  400  passeaaer  seatr  12. 


(ii)  On  aircraft  in  which  lavatories  are 
provided,  the  carrier  shall  make 
available,  on  request,  at  least  one 
operable  on-boutl  wheelchair  for  the 
use  of  passengers.  This  wheelchair  shall 
include  footrests.  armrests  which  are 
movable  or  removable,  adequate 
restraint  systems,  a  backrest  height  that 
permits  assistance  to  passengers  in 
transferring,  structurally  sound  Randies 
for  maneuvering  the  occupied  chair,  and 
a  means  by  which  the  occupant  can 
prevent  chair  movement  during  transfer. 
The  wheelchair  shall  be  designed  to  l>e 
compatible  with  the  maneuvering  space, 
aisle  width,  and  seat  height  of  the 
aricraft  on  which  it  is  to  be  used,  and  to 
be  easily  pushed,  pulled,  and  turned  in 
the  cabin  environment  by  carrier 
personneL 

(iii)  In  aircraft  with  200  or  more 
passenger  seats  in  which  lavatories  are 
provided,  there  shall  be  at  least  one 
accessUile  lavatory.  The  accessible 
lavatory  shall  permit  e  disabled 
passenger  to  epter.  maneuver  within  as 
necessary  to  use  all  lavatory  facilities, 
and  leave  by  means  of  the  aircraft's  on- 
board wheelchair.  Hie  lavatory  shall 
also  afford  privacy  to  paasengers  using, 
the  on-board  wheekhair  equivalent  to 
that  a&irded  ambulatory  users,  and 
shall  provide  door  locks,  grab  bars, 
fouoete  aadAther  controls,  end 
dispenseia  uaaUe  by  tfisabled 
passengers,  including  wheelchair  users 
and  persons  with  manual  impairments; 
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Provided,  that  catrien  are  not  required 
to  remove  a  revenue  seat  in  order  to 
comply  with  this  subparagraph. 

(iv)  In  aircraft  with  61^199  passenger 
seats  in  which  lavatories  are  provided, 
there  shall  be  at  least  one  accessible 
lavatory.  The  accessible  lavatory  shall 
provide  door  locks,  grab  bars,  faucet 
and  other  controls,  and  dispensers 
usable  by  disabled  passengers, 
including  perscms  with  manual 
-  impairments.  A  means  shall  be  provided 
to  ensure  the  privacy  of  passengers 
using  the  on-board  wheelchair  to  enter 
and  use  the  lavatory;  Provided,  that 
carriers  are  not  required  to  remove  a 
revenue  seat  in  wder  to  comply  with 
this  subpara^aph. 

(v)  Aircraft  operated  under  Part  121 
that  have  more  than  30  seats  shall 
include  on-board  stowage  capacity 
sufficient  to  accommodate  at  least  one 
folding  wheelchair. 

(c)  Any  replacement  or  refurbishing  of 
the  aircraft  cabin  shall  nofreduce 
existing  accessibility  to  a  level  below 
that  specified  in  this  Part. 

$312.43   PiwMonoftarvteMand 


(2)  For  purposes  of  this  section,  the 
following  activitias  are  not  considered 
to  be  extouive  ntedal  assistance  and 
shall  be  provided  as  requested,  or  when 
offered  by  air  carrier  pmsonnel  and 
accepted  by  handicapped  individuals: 

(i)  Assistance  in  preparation  for 
eating,  such  as  opening  packages  and 
identifying  food: 

(ii)  Assistance  in  moving  to  and  from 
restrooms.  with  the  aid  of  an  on-board 
wheelch^  fax  persons  needing  it; 

(iii)  Assistance  in  loading  and 
retrieving  carry  on  baggage  including 
mobility  aids  stowed  on  board  in 
accordance  with  i  382.4S. 


Carriers  shall  ensure  that 
handicapped  passengers  who  request 
them  are  provided  the  following  services 
and  equipment: 

(a)  Assistance  requested  by  the 
passenger  in  enplaning  and  deplaning, 
including,  to  the  extent  under  control  of 
the  carrier,  assistance  in  making  flight 
connections,  transfers  between  gate  and 
aircraft  and  transportation  between 
gates.  This  assistance  shall  include,  as 
needed,4he  services  of  personnel  and 
the  use  of  ground  wheelchairs,  boarding 
chairs,  on-board  wheelchairs,  and  ramps 
or  mechanical  lifts. 

(b)  In  the  event  that  physical 
limitations  of  an  aircraft  with  19  or 
fewer  passenger  seats  preclude  the  use 
of  lifts,  boarding  chairs,  or  other  feasitfle 
devices  to  enplane  a  handicapped       I 
person,  carrier  personnel  are  not         ! 
required  to  carry  the  handicapped 
person  onto  the  aircraft  by  hand. 

(c)  Reasonable  assistance  requested 
by  passengers  in  moving  to  an  from  the 
aircraft  lavatory,  including  assistance 
with  use  of  on-board  wheelchairs. 

(d)  Carriers  are  not  required  to 
provide  extensive  special  assistance  to 
handicapped  persons: 

(1)  For  purposes  of  this  section, 
extensive  special  assistance  includes 
the  following  activities: 

(i)  Assistance  in  actual  eating;     . 

(ii)  Assistance  within  the  restroom  or 
assistance  at  the  passenger's  seat  with 
elimination  functions; 

(iii)  Provision  of  medical  services. 


fSta^   Mow^aofl 

(a)  All  stowage  of  passengers' 
wheelchairs  and  other  equipment 
covered  by  flds  part  and  used  by 
handicapped  persons  in  aircraft  cabins 
shall  be  in  accordance  with  14  CFR 
121.589  and  14  CFR  121.285(c)  or  14  CFR 
135.87,  as  applicable. 

(b)  Carriers  shall  permit  passengers 
using  personal  ventilator /respirators  to 
bring  their  equipment,  includhig  non- 
spillable  batteries  meeting  die 
requirements  of  49  CFR  173.260(d)  diat 
supply  power  for  it,  on  board  the  aircraft 
and  use  it 

(c)  Carriers  shall  permit  passengers 
using  canes  or  other  mobility  aids  or 
equipment  to  carry  these  items  and  stow 
them  on  board  the  aircraft  hi  close 
proxhnity  to  the  passengers'  seats, 
consistent  with  FAA  safety  regulations. 

(d)  Carriers  shall  provide  for  on-board 
stowage  of  passengers'  wheelchairs  as 
follows: 

(1)  Carriers  shall  permit  the  stowage 
of  wheelchairs  or  components  of 
wheelchairs  in  overiiead  compartments 
and  under  seats. 

(2)  In  aircraft  in  which  an  approved 
stowage  area  is  provided  in  the  cabin,  of 
a  size  that  will  accommodate  a  folding 
wheelchair,  the  carrier  shall  permit  at 
least  one  folding  wheelchair  to  be 
stowed  in  the  storage  area. 

(3)  In  aircraft  (qierated  under  14  CFR 
Part  135,  if  an  approved  stowage  area  fai 
the  cabin  is  not  available  for  a  folding 
wheelchair,  there  shall  be  a  dedicated 
area  in  the  cargo  compartment. 

(e)  When  passenger  compartment 
stowage  is  not  available,  carriers  shall 
provide  for  the  checking  and  timely 
return  of  passengers'  wheelchairs  as 
close  as  possible  to  the  door  of  the 
aircraft,  so  that  passengers  may  use 
their  own  wheelchairs  to  the  extent 
possible  in  boarding  and  deplaning, 
except  where  this  practice  would  be 
inconsistent  with  DOT  regulations 
governing  the  transportation  of 
hazardous  materials,  bi  order  to  achieve 
the  timely  return  of  wheelchairs. 


passengers'  wheelchairs  shall  be  among 
the  first  items  relieved  from  the 
baggage  compartment  Wheelchairs  and 
other  mobility  aid»  shall  be  stowed  in 
the  baggage  compartment  with  priority 
over  cargo  and  baggage,  except  basyjage 
brought  by  passengers  who  made  tteir 
reservation  befwe  the  disaUed  person 
didso.    ■■:■■ 

(f)  Where  biggage  compartment  size 
and  aircraft  airwm^iiiiess  and 
operafioiud  considerations  do  hot 
prohibit  doing  so,  carriers  shall  accept 
as  baggage  battery-powered 
w^ieelchaira,  infthidhig  the  b«i<teries. 
consistent  with  die  requiroments  of  DOT 
regulations  on  dM  tranqiortation  of 
hazardous  materials  (49  CFR  Parts  172. 
173.andl75}. 

(1)  Whenever  feasible,  the  carrier 
shall  transport  electric-powered 
wheelchairs  secured  in  an  upright 
position,  so  tfiat  batteries  need  not  be 
separated  from  the  wheelchair  in  order 
to  conq>ly  with  DOT  hazardous 
materials  rules. 

(2)  When  it  is  necessary  to  detach  the 
battery  from  die  wheelchafr,  carriers 
shaU,  upon  request  {Mtivide  packa^ng 
for  and  package  die  batteries  consistent 
with  the  requirements  of  the  DOT 
hazardous  materials  rules. 

(3)  When  batteries  have  been 
removed,  or  other  changes  have  been 
made  to  die  passenger's  wheelchair,  the 
wheelchair  shall  be  returned  to  die 
passenger  functioning  as  delivered  to 
the  carrier.  Carriers  shall  not  (frain 
batteries. 

(4)  Handicapped  hidividuals  shall  be 
permitted  to  assist  or  provide  written 
directions  concerning  the  disassembling 
and  assembling  of  their  wheelchairs. 

{382.47   BeiinXurawiiemiOflortor 


(a)  Wheelchairs  and  other  mobility 
aids  shall  be  returned  to  the  passenger 
functioning  as  delivered  to  the  carrier. 

(b)  Carriers  shall  not  limit  liability  for 
loss  of  or  damage  to  wheelchairs  or 
other  mobility  aids  to  any  amount  less 
than  twice  the  liability  limits 
established  for  passengers'  luggage 
under  14  CFR  Part  254. 

(c)  Carriers  shall  not  require 
handicapped  persons  to  sign  waivers  of 
Uability  for  damage  to  or  loss  of 
wheeldiairs  and  other  mobility  aids. 

S3S2.48   Accommodatlona  for  persons 


(a)  Carriers  providing  scheduled 
service  whidi  make  available  telephone 
reservation  and  information  service  to 
die  pfAiVkOt  shall  make  available  a 
telecommunications  device  lot  the  deaf 
(TDD)  service  to  enable  persons  with 
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hearing  impainnents  to  make 
reservation^  and  obtain  infcmnatilon. 
The  TDD  service  shall  be  available 
during  the  slune  hours  as  the  telephone 
service  for  the  general  public  and  the 
response  tins  for  answering  calls  shall 
be  equivalent.  Users  of  the  TDD  service 
shall  not  be  subject  to  charges  for  a  call 
that  exceed  those  applicable  to  users  of 
the  telephoq^  information  and 
reservation  ^rvice. 

(b)  In  airc^ft  in  which  safety  briefings 
are  presents^  to  passengers  on  video 
screens.  the;(tanier  shall  ensure  diat  the 
video  prese»tation  is  open-captioned  for 
persons  witijhearing  impainnents. 
Carriers  shaiU  implement  this 
requirement  by  substituting  captioned 
video  materials  for  uncaptioned  video 
materials,  a«  the  uncaptioned  materials 
are  replaced  In  the  normal  course  of  the 
carrier's  opeoations. 

S3I2J1    MH4HWM0IIS  provisions. 

(a)  Carrie^  shall  permit  dogs  and 
other  service  animals  used  by 
handicapped  persons  to  accompany  the 
person  on  a  flight  If  the  carrier 
reasonably  dpubts  that  the  animal  is  a 
service  anin^l  for  a  handicapped 
person,  the  tp^rrier  may  request  an 
identificator  card  or  document  for  the 
animaL  CarHbrs  shall  permit  the  animal 
to  accompaiiy  the  person  in  any  seat  in 
which  the  p^tson  sits.  In  the  event  that 
special  infoi|ifiation  concerning  the 
transportatioti  of  animals  outside  the 
continental  United  States  is  either 
required  to  bs  or  is  provided  by  the 
carrier,  the  information  shall  be 
provided  to  all  passengers  traveling 
outside  the  ttSntinental  United  State 
with  the  earner,  including  those 
traveling  will  service  animals. 

(b)  Carriers  shall  not  require 
handicapped  passengers  to  sit  on 
blankets. 

(c)  Carriettls  shall  not  restrict  the 
movement  hBndicapped  persons  in 
teminals  or  rsquire  them  to  remain  In  a 
holding  area  Or  other  location  in  order  to 
be  provided  ilk«nsportation,  to  receive 
assistance,  or  for  other  purposes,  or 
otherwise  mjandate  separate  treatment 
for  handicapped  persons. 

M  3*2.59-38159    [Rsswwd] 


§3S2.S1 

(a]  A  carrier  shall  make  available,  on 
request,  the  Ipllowing  information  of 
concern  to  hjandicapped  persons: 

(1)  The  loiution  of  any  seats  on  an 
aircraft  with  novable  armrests  or  which 
the  carrier,  ij^nsistent  with  the 
requirement^  of  this  part,  does  not  make 
available  to  {persons  with  a  given 
disability; 


(2)  Any  limitations  on  the  ability  of 
the  aircraft  scheduled  for  a  given  flight 
to  accommodate  handicapped  persons; 

(3)  Any  limitations  on  ttie  availability 
of  storage  facilities,  in  the  cabin  or  in 
the  cargo  bay,  for  mobility  aids  or  other 
equipment  commonly  used  by 
handicapped  persons,  on  an  aircraft 
scheduled  for  a  given  fli^t; 

(4)  Whether  the  aircr^scheduled  for 
a  given  fli^t  has  restroom  facilities 
accessible  to  handicapped  persons. 

(b)  An  individual  safety  briefing  shall 
be  conducted  in  accordance  with  14  CFR 
121.571  (a)  (3)  and  (4)  and  135.117(b), 
and  an  individual  safety  briefing  may  be 
conducted  for  those  passengers  who 
request  special  assistance  in  boarding  or 
who  respond  to  an  invitation  to  pre- 
board  due  to  disability.  Carrier 
personnel  may  offer  an  individual 
briefing  to  any  other  passenger  but  may 
not  require  its  acceptance.  Carrier 
personnel  shall  not  require  any 
handicapped  persons  to  demonstrate 
that  he  or  she  has  listened  to,  read,  or 
understood  the  information  presented, 
except  to  the  extent  that  carrier 
personnel  impose  such  a  requirement  on 
all  passengers. 

(c)  Each  carrier  shall  ensure  that  all 
persons  with  disabilities,  including  those 
with  vision  or  hearing  impairments, 
have  timely  access  to  information  the 
carrier  provides  to  other  passengers  in 
the  terminal  or  on  the  aircraft  (to  the 
extent  that  it  does  not  interfere  with 
crewmembers'  safety  duties  as  set  forth 
in  FAA  regulations)  including,  but  not 
limited  to,  information  concerning 
ticketing,  flight  delays,  schedule 
changes,  flight  check-in.  gate 
assignments,  and  the  checking  and 
claiming  of  luggage.  Carriers  shall 
provide  information  on  aircraft  changes 
that  will  affect  the  travel  of 
handicapped  persons. 

S3t2.63    Sscurtty scrssning of 


(a)  Handicapped  passengers  shall 
undergo  security  screening  in  the  same 
manner,  and  be  subject  to  the  same 
security  requirements,  as  other 
passengers.  Possession  by  a 
handicapped  person  of  an  aid  used  for 
independent  travel  shall  not  subject  the 
person  or  the  aid  to  special  screening 
procedures  if  the  person  using  the  aid 
clears  the  security  system  without 
activating  it;  Provided,  that  this 
paragraph  shall  not  prohibit  security 
personnel  from  examining  a  mobility  aid 
or  assistance  device  whidi.  in  their 
judgment,  may  conceal  a  weapon  or 
other  prohibited  item.  Security  searches 
for  handicapped  passengers  whose  aids 
activate  the  security  system  shall  be 
conducted  in  the  same  manner  as  for 


other  passengers.  Private  security 
screening  shall  not  be  required  for 
handicapped  passengers  to  a  greater 
extent,  or  for  and  different  reason,  than 
for  other  passengers. 

(b)  Except  as  provided  in  para^vph 
(c)  of  this  section,  if  a  disabled 
passenger  requests  a  private  screening 
in  a  timely  manner,  the  carrier  shall 
provide  it  in  time  for  the  passenger  to 
enplane. 

(c)  If  a  carrier  enq>loys  techndogy 
that  can  conduct  an  appropriate 
screening  of  a  handicapped  passenger 
without  necessitating  a  physical  search 
of  the  person,  the  carrier  is  not  required 
to  provide  a  private  screening,  i 


§3t2M 

Carriers  shall  not  impose  special  or 
additional  charges  for  providing 
assistance  to  handicapped  persons  to 
comply  with  the  provisions  of  this  Part 

9  3t2.S7   Training.  j 

(a)  Each  carrier  which  operates 
aircraft  with  more  than  19  passenger 
seats  shall  implement  a  program  of 
education  and  training  for  all  its 
personnel  who  deal  with  the  traveling 
public  as  appropriate  to  the  duties  of 
each  employee.  This  program  shall 
ensure  training  to  proficiency 
concerning: 

(1)  The  requirements  of  this  part  and 
other  DOT  or  FAA  regulations  affecting 
the  provision  of  air  travel  to 
handicapped  persons;  and 

(2)  The  carrier's  procedures,  if  any, 
concerning  the  provision  of  air  travel  to 
handicapped  persons. 

The  program  shall  also  ensure  training 
concerning  awareness  and  appropriate 
responses  to  handicapped  persons, 
including  persons  with  physical, 
sensory,  mental,  and  emotional 
disabilities  and  distinguishing  among 
the  differing  abilities  of  handicapped 
individuals. 

(b)  Each  such  carrier  shall  consult 
with  appropriate  organizations 
representing  persons  with  disabilities  in 
developing  its  training  program. 

(c)  Each  such  carrier  shall  submit  to 
OST,  within  90  days  of  the  effective  date 
of  this  part  the  training  program  it  has 
developed  to  comply  wiUi  this  section. 
The  program  shall  include  the  carrier's 
policies,  consistent  with  this  part, 
concerning  which  the  carrier's  personnel 
are  to  be  trained.  OST  shall  review  the 
program  for  consistency  with  this  Part 
and,  within  120  days  of  its  submission, 
approve  it  or  direct  the  carrier  to  modify 
it  to  make  it  consistent  with  the 
requirements  of  this  Part  The  carrier 
shall  implement  the  program  within  90 
days  of  its  approval  by  DOT. 
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Cd}  Each  such  carrier  shall  ensure  that 
personnel  rin||iBid  to  receive  trnmag 
shall  coaplete  the  trnmng  by  the 
following  tines: 

(1)  For  crewnenben  sabiect  to 
training  r^uired  under  14  CFR  Part  121 
or  135.  JMho  ne  enplojwd  oa  te 
implementation  date  oif  the  canio't 
prograoi.  beiore  or  as  part  of  tfaeir  next 
scheduled  rcCHnenl  traiiiiiig. 

(2)  Fw  other  pciaonoel  employed  on 
the  implementation  date  of  the  cairia's 
program,  within  180  days  <rf  that  date. 

(3)  For  crewmenrfiert  w^ioee 
employment  in  any  given  position 
commences  after  the  implementation 
date  of  the  cairict's  program,  befwc 
they  assume  tbeir  duties.  ; 

(4]  For  other  personnel  whose  | 

employment  in  any  given  position 
commences  after  the  irnirfementation 
date  of  the  cairier's  propam.  within  60 
days  of  the  date  on  which  they  assume 
their  duties. 

(e)  Each  such  carrier  shall  ensure  that 
all  personnel  required  to  leceive  trainmg 
receive  refresher  ttainiag  on  the  OHtters 
covered  by  ttns  ^^rH^m^  as  q)pro|rriate 
to  the  duties  of  each  en^Aoyee.  at  least 
once  a  year. 

(f)  Each  such  earner  riiali  require  its 
contractors  to  provide  trsinii^  to  tfieff 
employees  concerning  travel  by 
handicapped  persons.  TUs  trainiiv  is 
required  for  contractor  employees  vdio 
deal  directly  with  the  trav^ng  piditic  tt 
airports,  and  it  shall  be  tailored  to  the 
employees's  functions. 

(g)  Each  carrier  operating  only  aircraft 
with  10  or  fewer  paisenger  seats  shall 
provide  training  for  fU^t  crewmonbcrs 
and  appropriate  perscmael  to  ensare  tJMit 
they  are  familiar  with  the  matters  Usted 
in  paragraph  (a)  of  this  section. 

(h)  Current  enq;)Ioyees  designated  as 
complaints  resolution  ofBcers.  for 
purposes  of  8  38Z.89  of  this  part,  shall 
receive  training  concerning  the 
requirements  of  this  part  and  the  duties 
of  a  complaints  resolution  officer  within 
60  days  of  the  effective  date  of  this  part 
Employees  subsequently  designated  as 
complaints  resolution  officers  shall 
receive  this  training  before  assuming 
their  duties  under  f  382.69. 


(a)  Eadi  carrier  riiaO  estaUisb  and 
implement  a  complaint  restrfutiott 
mechanim,  sidndBig  the  foHowii^ 
elements: 

(1)  A  complaints  resection  official  or 
officials  shall  be  desipiated  by  carriers 
providing  scfaedaled  service  fior  each 
airport  wdkicb  Ae  carrier  services. 

(i)  The  officialfs)  riuD  be  available  to 
persons  conoening  alleged  violaliais  of 
the  provisions  of  this  ftrt  or  otter 
matters  rrialed  to  die  rcquimwnts  of 


this  Part  during  all  times  the  carrier  is 
operating  at  Die  aHpori 

(ii)  The  carrier  may  make  the 
officJal(s)  availaUe  via  telephone,  at  no 
cost  to  ttie  passenger,  tf  the  dficial  is 
not  picsent  in  person  at  Ae  airpoit  at 
the  tme  of  the  complaint 

(iii)  Each  oompiaaite  reselutloit 
official  riiaB  be  thoroa^ify  finsiliar  with 
the  requirements  of  tids  Piirt  and  Ae 
carrier'*  prooedures  with  respect  to 
handicaf^ied  posseqgeis. 

(iv)  Each  conqriainls  resirfation 
official  shaD  have  the  aoAority  to  make 
dispontive  lescrfuticm  of  complaints  on 
behalf  of  the  carrier. 

(2)  Esch  carrier  shall  establish  a 
procedore  lor  lesrtviag  written 
complaints  alleging  vicriation  of  die 
provisions  of  ttris  part 

(b)  A  carrier  is  not  required  to 
respond  Hn  complaint  made  more  than 
30  days  after  die  date  of  the  alleged 
violation. 

(c)  When  a  cooqilaint  is  made  to  a 
carrier  ooaqilaintB  residntion  i^cial,  the 
official  shall  prasoptly  take  dispositive 
action  as  iidlows: 

(1)  If  the  eoaqUaint  is  made  to  a 
cairicr  eoaqilaints  resc^ution  official 
before  the  action  or  proposed  action  of 
carrier  personnel  has  resulted  in  a 
violBtiaa  of  a  provision  of  tUs  Pert  the 
official  siHdl  take  or  direct  oAer  carrier 
personnel  to  take  action,  as  necessary, 
to  ensne  Cfrnpttance  with  flds  part. 

(2]  tf  an  alleged  violatioa  of  a 
provisiiai  of  tto  part  has  already 
occmred,  and  die  coiqilaints  resohition 
official  apses  dkat  a  violatioB  has 
occurred,  die  eaiiier  shall  conpensate 
the  handicanrnd  hidividaal  as  provided 
in  paragraph  ff)  of  dds  section  withhi 
ten  working  dsty  of  the  official's 
determination. 

(3)  If  the  carrier  complaints  resolution 
official  determines  that  the  carrier's 
action  does  not  violate  a  provisioa  of 
this  part  tiie  official  shall  provide  to  the 
complainant  a  written  statement 
including  a  summary  of  the  facts  and  the 
reasons,  under  this  pert  for  tiie 
detenninatioii.  Hie  statement  shall 
inform  die  complainant  of  bis  or  her 
right  to  refer  tfie  matter  to  die 
Department  of  Transportation  under 
paragrairit  (e)  of  this  section.  The 
statement  shall  be  provided  in  person  to 
the  compleinant  at  the  airport  tf 
possible;  odierwise,  it  shall  be 
forwarded  to  die  com|riaHTant  within 
five  woricing  days  of  the  com^hit 

(d)  The  carrier  shell  make  a 
dispositive  written  response  to  a  written 
complaint  alleging  a  violation  of  a 
provision  of  tfds  part  within  30  days  of 
its  receipt  If  die  carrier  agves  that  a 
violation  has  occurred,  the  response 
shall  include  compensation  as  provided 


in  paragraph  (f)  of  this  section.  If  the 
carrier  denies  that  a  violation  has 
occurred,  the  lespunse  riiall  incfade  a 
short  statement  of  the  facts  and  the 
cairier's  reasons,  uiulei  tfiis  part  for  die 
determination  and  rintR  nrform  the 
couiylaiuaiit  of  his  orherr^ht  to  nkt 
the  matter  to  die  Department  of 
Transportatfoa  under  paragraidi  (e)  of 
this  section. 

(e)  If  the  carrier,  under  paragraph  (c) 
or  (dl  of  this  section,  denies  that  a 
violation  of  a  provision  of  this  part  has 
occurred,  or  does  not  reply  in  a  timely 
manner,  me  complainant  may  refer  the 
metter  to  OST. 

(1)  The  complainant  shall  siiake  such  a 
referral  within  10  days  of  the  receipt  of 
the  carrier's  denial. 

(2)  The  referral  shall  be  in  writing  and 
shall  state  the  anqgation  of  a  violation, 
describe  the  facts  and  Hrrumffyii^f 
involved,  include  a  daytime  telephone 
number,  and  indnde  a  copy  of  the 
carrier's  statement  or  letter  denying  that 
a  violation  occurred. 

(3)  OST  shall  transBsit  a  copy  of  Um 
complahiant's  I^tar  of  refaral  to  tha 
carrier.  re^MStinK  a  written  response 
from  the  carrier  "m**^""!!^  the  facts  and 
circumstances  of  the  alleged  violatiea. 
and  the  carrier's  Masons  lor  believing 
tiiat  nn  violatioa  of  a  pravisiaB  of  diie 
part  occuned.  If  the  carrier  vriahea  to 
respond,  it  shall  do  so  within  30  days  of 
receiving  die  transmittal  froai  OST. 

(4)  OST  shall  detandne.  OB  like  basis 
of  the  infannatien  psewided  nadsr  dne 
paragra^,«riielfaer  a  violation  of  a   * 
provision  of  this  past  hns  occarrsd.  OST 
shall  issae  a  writtsn  detaminathm  to 
the  caitiet  and  Ae  complainait 
concerning  whether  a  violation  has 
occurred,  unless  die  Dqiartnaent  has 
decided  to  cosuMnce  sa  enforconenl 
proceeding  under  U  CFR  Part  308.  Thie 
deteimination  shall  be  administrativdiy 
final. 

(5)  If  OST  deteimines  Uiat  a  violatioa 
has  ooeunadk  OST  shsll  direct  die 
cairiar  to  coBHwnsale  the  individual  as 
provided  in  psrapi^^  (g)  of  dds  section. 

(f)  Ceanpensatiaa  to  passengers  fior 
violatioaB  of  this  pert  shall  be  calcolated 
as  follows  in  casea  when  it  b  awarded 
by  the  carrier  under  paragraphs  (cU21  or 
(d)  of  this  section: 

(1)  If  the  cairier's  violadoa  resulted  in 
a  requirement  that  the  passenger  travel 
wiA  an  attendant,  the  compensation 
shall  be  the  cost  of  the  air  transportation 
for  the  attendant  and  other  documented 
expenses  for  die  attendant  paid  by  the 
handicapped  person.  The  total  amount 
of  compensation  need  not  exceed  twice 
the  cost  of  the  air  transportation  for  die 
attendant 


Federal  Regbter  /  Vol.  53.  No.  120  /  Wednesday.  June  22.  1968  /  Proposed  Rules  23801 


(2)  In  othev  cases,  compensation  shall 
be  a  payment  equal  to  the  sum  of  the 
face  value  of  the  person's  ticket 
coupons,  with  a  $200  maximtun. 

(i)  In  any  case  in  which  the  carrier's 
violation  results  in  a  denial  of 
transportation  for  the  handicapped 
person,  a  service  animal  acceptable  as 
provided  in  §  382.51,  or  essential 
personal  equipment  needed  for  mobUity, 
and  the  airliiif  cannot  arrange  alternate 
transportation  for  the  person  and  his 
equipment  or  animal.  Uie  compensation 
is  doubled  (tQa  maximum  of  $400). 

(ii)  The  value  of  a  ticket  coupon  is  the 
one-way  fare)  for  the  flight  shown  on  the 
coupon  induing  any  surcharge  and  air 
transportation  tax.  minus  any  applicable 
discount  All!l|ight  coupons,  including 
connecting  fltjihts.  to  the  passenger's 
final  destination  or  first  four-hour 
stopover  (whichever  is  first)  are  used  to 
compute  the  compensation. 

(iii)  Alternate  transportation  is  air 


transportation  or  other  transportation 
used  by  the  passenger  which,  at  the  time 
the  arrangement  is  made,  is  planned  to 
arrive  at  the  passenger's  next  stopover 
(of  four  hours  or  longer)  or  final 
destination  (whichever  is  first)  no  later 
than  two  hours  (for  flights  between  U.S. 
points,  including  territories  and 
possessions)  or  four  hours  (for 
international  fU^ts)  after  the  arrival 
time  of  the  original  flight. 

(iv)  In  the  event  that  the  carrier's 
violation  precluded  the  person  from 
obtaining  a  ticket  the  amount  of 
compensation  shall  be  calculated  as 
provided  in  paragraph  (f)(2)(i]  of  this 
section  on  the  basis  of  the  value  of  the 
coupon(s)  that  would  have  been  issued, 
but  for  the  violation. 

(v)  Carriers  may  offer  free  or  reduced- 
rate  air  transportation  in  lieu  of  the  cash 
due  under  this  paragraph  if  (A)  the  value 
of  the  transportation  benefit  is  equal  to 
or  greater  than  the  cash  payment 


otherwise  required  and  (B)  the  carrier 
informs  the  passenger  of  the  amount  of 
cash  that  would  otherwise  be  due  and 
that  the  passenger  may  decline  the 
transportation  benefit  and  receive  the 
cash  payment 

(g)  If  the  compensation  is  awarded 
pursuant  to  an  OST  determination  diat  a 
violation  has  occurred,  under  paragraph 
(e)  of  this  section,  the  amount  of 
compensation  shall  be  $150  in  addition 
to  the  amount  provided  in  paragraph  (f) 
of  this  section  for  the  violation  in  the 
case. 

(h)  Nothing  in  this  section  shall 
preclude  any  person  from  filing  a 
complaint  under  14  CFR  Part  302,  or 
fit)m  seeking  other  available  legal 
remedies,  with  respect  to  an  alleged 
violation  of  this  part  or  the  Air  Carrier 
Access  Act  of  1966. 

[FR  Doc.  88-13999  Filed  6-17-88;  11:55  am] 
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HJl  1100/Pub.  L  100-336 
To  autttorize  the  Secretary  of 
Ihe  Interior  to  provide 
assistance  to  Wikttfe  Prairie 
Park,  in  the  State  of  Illinois, 
and  for  other  puipoaes.  (June 
17,  1988:  102  Stat  617;  1 
page)   Price:  $1.00 

HJL  3869/Pub.  L.  100-337 

To  amerxl  the  Act  providhig 
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Tuskegee  Institute  Natk)nal 
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auttwrize  an  exchange  of 
properties  between  the  United 
States  and  Tuskegee 
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Stat  618:  1  page)    Price: 
$1.00 
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Agencies  Appropriation  Act 
1966,  to  extend  the  IHe  of  the 
Commission  on  the  Ukraine 
Famine  (June  17,  1988;  102 
StaL  622;  1  page)    Price: 
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Exacutiv*  Oidart,  tfiere  is  a  convenient 
reference  source  ttiat  will  make  researching 
these  documents  much  easier. 

Arranged  t)y  subject  matter,  this  edition  of 
ttie  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  January  20, 1961, 
through  January  20,1985,  and  which  have  a 
continuing  effect  on  the  pubNc.  For  those 
documents  tfiat  have  t>een  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  tf)e  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1961-1985  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  kxation  in 
this  vokime. 
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Eclipse  Broadcasting  Group.  Inc.  et  al..  23688 
Fleming,  LaQueth  and  Gloria,  et  al,  23688 
FPS  boadcasting  Group  et  al..  23688 
Hefty  Communications,  Ltd.,  et  al..  23688 
Silent  Minority  Group,  Inc.,  et  al.,  23680 
Tiab  Communications  Corp.  et  al..  23600 

Fedanri  Deposit  Insurance  Corporation 

MOnCES 

Meetings;  Sunshine  Act  23718 

Fadaral  Election  Commission 

NOTICES 

Meetings:  Sunshine  Act,  23718 

Fed«iral  Emergency  Management  Agency 

RULES 

Flood  insurance  program: 
Insurance  coverage  and  rates  applied  to  structures 
located  in  communities,  23620 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Algonquin  Gas  Transmission  Co.,  23678 
East  Tennessee  Natural  Gas  Co.,  23680 
Tennessee  Gas  Pipeline  Co.,  23680 
United  Gas  Pipe  Line  Co.,  23680 

Federal  Home  Loan  Bank  Board    1 

NOTICES 

Agency  information  collection  activities  under  0M§  review, 
23690 


Federal  Maritime  Commission 

mJLES  t 

Maritime  carriers  and  related  activities  in  domestic  offshore 
commerce: 
Tariff  publication  of  free  time  and  detention  charges 
applicable  to  carrier  equipment  interchanged  with 
shippers  or  their  agents,  23632 

NOTICES 

Agreements  filed,  etc.,  23690 
Federal  Reserve  System 

NOTICES 

^plications,  hearings,  determinations,  etc.: 
Boemi,  A.  Andrew,  et  al.,  23691 
Delaware  Bancshares,  Inc.,  et  al.,  23681 
Huntington  Bancshares  Inc.  et  al.,  23682 
Prairieland  Bancorp,  Inc.,  23692 

Fish  and  Wildlife  Service  I 

RULES 

Endangered  and  threatened  specie8;( 

Cumberland  sandwort,  23745         1 

Daphnopsis  hellerana,  23740 

Lakeside  daisy,  23742 
PROPOSED  RULES 
Endangered  and  threatened  species: 

Miami  pahnetto,  23674 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Xylazine  hydrochloride  injection,  23607 


NOTICES 

Food  for  human  consumption: 
Identity  standard  deviation:  market  testing  permits — 
Pineapple,  canned,  23692 

Food  and  MutrWon  Service 

PROPOSED  RULES 
Food  stamp  program: 
Employment  and  training  requirements,  23638 

Foreign  Assets  Control  Office 

RULES 

Panamanian  transactions 
Correction.  23620 

Forest  Service 

NOTICES 

dvironmental  statements:  availability,  etc.: 
Carson  National  Forest,  NM,  23676 

Healtti  and  Human  Services  Oepertment 

See  Food  and  Drug  Administration;  National  Institutes  of 
Health:  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Housing  and  Urtxin  Development  Department 

RULES 

Manufactured  home  construction  and  safety  standards: 
Lead  standards  in  water  piping,  23610 

Immigration  and  Naturalization  Service 

RULES 

Citizenship  and  nationalization: 
Field  office  oiganization,  oath  of  allegience,  and 
certificates  of  citizenship,  23603 

Indian  Affairs  Bureau 

NOTICES 

Indian  tribes,  acknowledgment  of  existence  determinations, 
etc.: 
Machis  Lower  Alabama  Creek  Indian  Tribe,  Inc.,  23684 

Interior  Department 

See  Fish  and  Wildlife  Service:  Indian  Affairs  Bureau:  Land 
Management  Bureau:  Minerals  Management  Service: 
Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Foreign  tax  credit;  notification  and  adjustment  due  to 
foreign  tax  redeterminations,  23611 

PROPOSED  RULES 
Income  taxes: 
Foreign  tax  credit:  notification  and  adjustment  due  to 

foreign  tax  redeterminations;  cross  reference.  236$8 
Functional  currency  definition 
Correction.  23658 

Intemational  Boundary  and  Water  Commission,  United 
States  and  Mexico 

NOTICES 

Environmental  statements:  availability,  etc.: 
Nogales  Intemational  Wastewater  Treatment  P\m% 
expansion.  AZ.  23702 
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International  Trade  Admlnictratlon 

RULES 

Export  lic^^sitig: 
Permissive  reexports;  General  License  GUS,  23607 

IntemaUonal  Trade  Commieeion 

NOTICES     I 

Import  investigations: 
Erasable  programmable  read  only  memories,  components, 
products  containing  memories,  and  processes  for 
'    making  memories,  23703 

Justice  Department 

See  also  Afititrust  Division;  Drug  Enforcement 

Administration;  Immigration  and  Naturalization  Service 

RULES        j[ 

Criminal  justice  information  systems: 
Procediines  for  States  and  localities  to  request 

indbnnification  against  claims  for  damage,  costs,  and 

othb^  monetary  loss  etc.,  23619 

NOTICES 

Pollution  cpntrol;  consent  judgments: 
AshlanoChemical  Co.,  23703 
Seibu  Railway  Co..  Ltd.,  et  al.,  23703 

Labor  Department 

See  Pensipp  and  Welfare  BeneRts  Administration 


Land  Mahigement  Bureau 

PROPOSED  jflULES 

Minerals  Management: 

Service' charges  establishment  and  clarincations,  23720 
NOTICES 
Environmental  statements;  availability,  etc.: 

Sleepmbj  Giant  and  Sheep  Creek  wilderness  study  areas; 
MT;  23695 
Meetings: 

Casper  ;District  Advisory  Council,  23695 
Realty  actions:  sales,  leases,  etc.: 

Arizona.  23695 

Idaho,  23696 

Montana,  23696 

North  Dakota,  23696 

Oregon!  123697 
Recreation  use  permit  fee  system: 

South  Yvba  Recreation  Area,  CA;  user  fee,  23697 
Survey  plat  filings: 

Colora(^0>  23699 
Withdrawal  and  reservation  of  lands: 

California,  23698 

Coloradt),  23699 

Mexico  and  United  States,  International  Boundary  and 
Water  Commission 

See  International  Boundary  and  Water  Commission,  United 
States  and  Mexico 


:Service 

NOTICES 

Meetings: 

Outer  Continental  Shelf  Advisory  Board,  23699 
Outer  Cohlinental  Shelf:  development  operations 
coordination: 

Anadarko  Petroleum  Corp.,  23700  I 

Exxon  Co.  U.S.A.,  23701 

Shell  Offshore,  Inc..  23701 
!    Tennedo  Oil  Exploration  ft  Pixtduction,  23700 
)     UnocaL23701 


Walter  Oil  ft  Gas  6)rp.,  23700 
National  Credit  Union  Administration 

NOnCES 

Agency  information  collection  activities  under  0MB  review, 
23705 

National  Foundatioh  on  ttie  Arts  and  the  Humanitiea 

NOTICES 
Meetings: 
Inter-Arts  Advisory  Panel,  23706 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Daytime  running  lamp;  withdrawal,  23673 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Library  of  Medicine,  23693 
Research  Grants  Division  study  sections,  23693 

National  Oceanic  and  Atmosplwric  Administration 

RULES 

Fishery  conservation  and  management 
AUantic  sea  scallop,  23634 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Tennessee  Valley  Authority,  23706 
Applications,  hearings,  determinations,  etc.: 

Houston  Lighting  ft  Power  Co.,  23707 

Pacific  Gas  &  Electric  Co..  23708 

Patent  and  Trademaric  Office 

RULES 

Patent  cases:  '' 

Patent  interference  proceedings,  23728 

NOTICES 

Electronic  data  dissemination  policies  and  guidelines,  23677 
Peace  Corps 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
23709 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Meetings:  ^ 

Employee  Welfare  and  Pension  Benefit  Plans  Advisory 
Council,  23705 

Public  Health  Service 

See  also  Food  and  Drug  Administration;  National  Institutes 
of  Health 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Alcohol,  Drug  Abuse,  and  Mental  Health  Administration, 
23694 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.;  correction,  23717 


m 
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mOKSCBflUUS 

Securities: 

Foreign  broker-dealers;  registration  requirements.  2384S 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changer 

Philadelphia  Stock  Exchange,  Inc.,  23709 
AppJications,  hearinga,  determiixUiona,  etcj 

Hiex  Development  USA,  Inc.,  23710 

Home  Group  Trust,  23710 

State  Department 

RULES  '   I         ..     .    .. 

International  child  abduction,  23608 
PROPOSED  RULES 
Press  building  passes,  23656 
NOTICES  [ 

Meetings:  ■  ! 

International  Investment,  Technology,  and  Development 
Advisory  Committee,  23712- 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Colorado.  23060 

Tranaportation  Department 

See  Coast  Guard;  Federal  Avfatioh  Administration; 
National  Hi^way  Tra£^c  Safety  AdndnistFa^K 
Research  and  Special  Programs  Administration  • 

Treasury  Oepai  tmatrt  ■bv':.-— /i-^-.-^^L-^^.- 

See  Fweign  Assets  Qmtrol  Office  biteniaF  Rftvenoe  Service 


Separate  Parts  In  This  Issue 

Partlt 

Department  of.  the  Interior.  Bureau  of  Land  MaaagegBMitt.; 
,23720  ^  .  .  -^  •k-:.-^  , 

Part  111  '.       •     !  ..  l.y^^.  ■■ 

Department  of  Education,  23724 

Part  IV 

Department  of  Commerce.  Patent  and  Trademark  Office. 
23726 

PartV 

Department  of  tfie  Interior,  Rsh  and  Wildlife  Service.  23740 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rule#  and  Regulations 


This  •tdk/fi  of  Itw  FEDERAL  REGISTER 
(tociMMiiU  hwAig 

_    .,  and  lagil  aNMl.  most 

of  tMWoli  44  k«y«t  to  and  codMM  in 
tfw  Code  t»  Federal  Regulalions.  wfiid)  is 
60  Mes  pursuant  to  44 

Federal  OegiJalions  is  aoU 
of  Documents. 
^  bootoara  Istod  In  the 

first  FEDERAL  REGISTER  Issue  of  eech 


DEPARTIIillT  OF  JUSTICE 

nwragraii^  ana  PMiuraKMioii 
S«rvto» 


1001337.  and  341 


:  littnigretion  and  Naturalization 
Service.  JuMice. 

AcnomFiaalrule. 


Rjlliis  final  regulation  revises  8 
C7R  UNM  p^  adding  the  comity  of  Bell 
under  the  lurisdiction  of  the  San 
Antonio  DMtrict  Office  under 
i  10a4(bHil).  and  by  editing  Mayaguez. 
Puerto  Rio^as  Sector  ffnraber  3  under 
i  100.4(d).  Further,  this  rule  amends  8 
CFR  by  re^iioving  a  refernice  to 
repealed  sefction  323  of  the  INA  whidi 
appears  atla  CFR  Part  337  and  by 
amending  8|CPR  Part  341  to  be 
consistent  N^rith  the  INA.  This  regulation 
updates  th^i  current  organization  as  it 
pertains  toi  the  fanmigration  and 
Naturalizatiim  Service. 

Alt:  June  23. 1988. 


MFOmiATION  CONTACTt 
Raymond  Rl  Jaroneski,  Jr..  Senior 
Imnugration  Examiner,  immigration  and 
NatBralizatton  Service.  425 1  Street  NW.. 
Rm.  7215.  Washington.  DC  20536. 
Teiei^ionel  |202)  633-5014. 
•umonttMiv  mnmumott  The 
promulgatijrm  of  this  rule  is  to  correct  the 
text  of  the  rtaulations  by:  (1)  hi 
S  10a4(bKi|)  adding  the  list  of  counties 
under  die  jralsdiction  of  the  San 
Antonio  DMtrict  Office  the  county  of 
BeU:  (2)  in  i  100.4(d)  adding  as  Sector 
No.  3.  Mayaguez.  Puerto  Rico;  (3)  in  Part 
337  removiii^  reference  to  a  statutory 
section  thait  was  repealed  by  section  7  of 
the  Act  of  October  5. 1978:  and  (4)  in 
Part  341  eliminating  the  confusion 


Fedwal  Rsgistar 
VoL53.  Na  121 
Tlinrsday.  Jnne  23.  1988 


between  the  meaning  of  the  terms 
"officer"  and  "member"  of  the  Service 
by  amending  the  regulation  to  be 
consistent  with  the  reading  of  the 
statute. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule  is 
not  a  major  rule  as  defined  in  E.O. 
12291.  nor  is  it  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  die  Regulatory  Flexibility 
AcL 

LislofSul^Mds 

8  CFR  Part  100 

Imnugration.  International  boundaries. 
Districts,  Border  sectors.  Administrative 
practice  and  procedures.  Authority 
delegations. 

8CFRPai1337 

Citizenship  and  naturalization. 
Waiver  of  oath. 

8CFRPart341 

Certificate  of  citizenship. 

For  the  reasons  set  out  in  the 
preamble,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations,  is  amended 
as  follows: 

PART  lOO-^STATEMENT  OF 
ORGANIZATION 

1.  The  authority  citation  for  Part  100  is 
revised  to  read  as  follows: 

AirtlMrity:  86  Stat  173: 8  U.S.C.  1103. 

S10IU   [Amended) 

2.  Section  100.4(b](14)  is  amended  by 
adding  to  the  list  of  counties  "Bell" 
between  "Bee"  and  "Bexar"  counties. 

3.  Section  I00.4(d}  is  amended  by 
adding  Sector  No.  3  to  read  as  follows: 

[d]  Border  Patrol  Sectors.  '  *  * 

Sector  No.  3— Mayaguez,  Puerto  Rico 


PART  337-OATH  OF  ALLEGIANCE 

4.  Thft  authority  citation  for  Part  337  is 
revised  to  read  as  follows: 

Authority:  66  Sut  173, 246,  252. 258: 8 
U.S.C.  1103, 1433. 1443. 1446. 

5.  Section  337.2  is  revised  to  read  as 
follows: 


1 337.2 


by 


Any  person  who  was  or  shall 
hereafter  be  admitted  to  citizenship  by 
the  written  order  of  a  naturalization 
court.  sbaU  be  deemed  to  be  a  citizen  of 
the  United  States  as  of  the  date  of  takng 
the  prescribed  oadi  <rf  allegiance.  When 
a  waiver  of  such  oath  is  granted  by  the 
court  in  the  case  ot  a  child  naturalized 
under  section  322  of  the  Immigration  and 
Nationality  Act.  the  child  shall  become 
a  citizen  of  the  United  Sutes  as  <rf  the 
date  of  such  waiver. 

PART  341-CERnFiCATE8  OF 


e.  The  andiotfty  citation  for  Part  341  is 
revised  to  read  as  follows: 

Authority;  86  Stat.  173.  238,  254.  264.  as 
amended:  8  U.S.C.  1103. 140S(c).  1443, 1444. 
1448, 1452. 1455. 

7.  Section  341.7  is  revised  to  read  as 
follows: 

S  341.7   Issuance  of  cftlUcate. 

If  the  application  is  granted,  a 
Certificate  of  Citizenship  shall  be  issued 
and.  unless  the  claimant  is  unable  by 
reason  of  mental  incapacity  or  young 
age  to  understand  the  meaning  thereot 
he  or  she  shall  take  and  subscribe  to  the 
oath  of  renunciation  and  allegiance, 
prescribed  by  Part  337  of  this  chapter, 
before  a  monber  of  the  Service  within 
the  United  Stetes.  Thereufter.  deUveiy  of 
the  certificate  shall  be  made  in  the 
United  Stetes  to  the  claimant  or  the 
acting  parent  or  guardian,  either 
persmially  at  by  certified  mail. 

Dated:  March  28, 1M8. 
Richaid  E.  Norioo. 

Associate  Commissioner.  Examinations, 
ImmigrtiUon  aitd  Naturalization  Service. 
[FR  Doc.  88-14104  Filed  6-22-88;  8:45  am] 
BNJJNG  COOK  Hit  IB  II 


DEPARTIIENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  ss-a  wp-4] 

RavWon  to  Santa  Barbara,  CA;  Control 


AOawcv;  Federal  Aviation 
Adminislration  (FAA),  DOT. 
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action:  Final  rule. 


r  This  action  changes  the  Santa 
Barbara  Municipal  Airport  control  zone 
from  a  fiill  time  to  a  part  time  control 
zone.  The  Santa  Barbara  Fli^t  Service 
Station  is  in  operation  from  0530  to  2400 
hours  local  time,  daily  and  is 
responsible  for  providing  weather  ; 
reporting  service  at  the  Santa  Barbara 
Municipal  Airport  One  of  the 
requirements  to  have  a  control  zone  is 
that  hourly  and  special  weather 
observations  must  be  taken  at  the  : 
airport  upon  which  the  control  zone  is 
designated.  This  action  will  change  the 
control  zone  hours  to  match  the  hoars 
that  weather  reporting  services  are 
available  at  the  Santa  Barbara 
Municipal  Airport. 

cmcnvE  date:  oooi  u.tc.,  August  25. 
198a 

RM  RMTMBI  IWrOIWIATION  OONTACT: 
Daniel  K.  Martin.  Airspace  and 
Procedures  Specialist,  Airspace  and 
Procedures  Branch.  AWP-^3a  Air 
Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard,  Lawndale,  California  90261; 
telephone  (213)  297-16«2. 

Hie  Rule  I 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revises  the 
description  of  the  Santa  Barbara 
Municipal  Airport  control  zone  and 
changes  it  from  a  full  time  to  a  part  time 
control  zone.  Weather  reporting  services 
at  the  Santa  Barbara  Municipal  Airport 
are  available  only  from  0530  to  1400 
hours  local  time  daily.  One  of  the 
requirements  to  have  a  control  zone  is 
that  hourly  and  special  weather 
observations  must  be  taken  at  the 
airport  upon  which  the  control  zone  is 
designated.  This  action  will  change  the 
control  zone  hours  to  match  the  hours 
that  weather  reporting  services  are 
avaUable  at  the  Santa  Barbara 
Municipal  Airport.  Changes  to  the 
control  zone  hours  will  be  established  in 
advance  by  a  Notice  to  Airmen  which 
will  therecdFter  be  continuously 
published  in  the  Airport/Facility    I 
Directory.  I  find  that  notice  and  public 
procedures  under  5  U.S.C.  553(b)  are 
unnecessary  because  this  action  is  a 
minor  amendment  in  whidi  the  public 
would  not  be  particularly  interested. 
Section  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.eD  dated  January  4. 
1968. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  n^ch 
&«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 


current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Otder  12291;  (2)  is 
npt  a  "significant  rule"  under  DOT 
Risgulatory  Policies  and  Prooedures  (44 
FR 11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Re^atory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71-OESIQIIATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTINQ  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  13S4(a).  1510: 
Executive  Order  10854: 49  U.&C.  106(g) 
(Revised  Pub.  L  97-448,  January  12, 1983);  14 
CFR  11.69. 

2.  Section  71.171  is  amended  as 
follows: 

Santa  Baiiian  MuniciiMl  Aiiport,  CA 
ptavind] 

Within  a  5-mile  radius  of  Santa  Barbara 
Municipal  Airport  (lat  34*25*34"  N.,  long. 
119*50*22"  W.):  within  2  miles  each  side  of  the 
Santa  Barbara  OS  localizer  west  course, 
extending  from  the  5-mile  radius  zone  to  a 
point  at  lat.  34*25*31*'  N,  long,  119*5r28**  W. 
This  control  zone  is  effective  from  0530  to 
2400  hours  local  time,  daily  or  during  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen  which  thereafter  will  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

Issued  in  Los  Angeles,  California  on  June  6, 
1988. 

lacqiielliM  L.  Smith. 

Manager.  Air  Traffic  Division.  Western- 
Pacific  Region. 

(FR  Doc  88-14164  Filed  6-22-88: 8:45  am] 
iHUNa  COOC  4Sie-19-M 


14CFRPart71 

[Akapeoe  Docket  No.  M-AWP-7] 

AnMndmentto  BakersfMd.  CA. 
Control  zone  and  San  Rafael,  CA, 
Tranaltlon  Area 

AOCNCv:  Federal  Aviation 
Admbiistration  (FAA),  DOT. 


action:  Final  rule. 


:  This  action  amends  the 
Bakersfield,  CA,  control  zone 
description  to  update  the  Meadows 
Field.  CA,  Airport  Reference  Point 
(ARP).  This  action  also  amends  the  San 
Rafael,  CA,  transition  area  description 
to  change  the  name  of  Hamilton  AFB  to 
Hamilton  AAF  and  update  the  ARP. 

imEcnva  oktw:  oooi  u.tc.,  August  25. 
1968. 

KM  FUNTHm  WroilMATION  CONTACT: 

Daniel  K.  Martin.  Airspace  and 
Procedures  ^)edalist  Airspace  and 
Procedures  Branch.  AWP-lbo,  Air 
Traffic  Division.  Westem-Padfic 
Region.  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard.  Lawndale.  California  90281. 
telephone  (213)  297-1642. 

The  Rule 

These  amendments  to  Part  71  of  the 
Federal  Aviation  Reguletioas  amend  the 
description  of  the  Bdiersfield.  CA. 
control  zone  to  update  the  Meadows 
Field.  CA.  ARP  and  amend  dw 
description  of  the  San  Rafael.  CA. 
transition  area  to  change  the  name  of 
Hamilton  ATO  to  Hamuton  AAF  and 
update  the  ARP.  I  find  that  notice  and 
public  procedure  under  5  U.S.C  553(b) 
are  unnecessary  because  these  are 
minor  amendments  in  which  the  public 
would  not  be  particulariy  Interested. 
Sections  71.171  and  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6D  dated 
January  4. 1968. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  afr  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  R^julatory 
Flexibility  Act 

List  of  Subjects  in  14  CFB  Part  71 

Aviation  safety.  Control  zones. 
Traiuition  areas. 

Adoption  of  dw  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
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Aviation  lU^tions  (14  CFR  Part  71)b  ip 
amended,  ak  follows: 

^TKM  OF  FEDERAL 
LOWnCNJIfcSL 
Al^AlCE.ANO 
OMTS 

1.  TIm  a^ioritjr  citation  far  Part  71 
continnaa  l^vnod  as  fallows: 

Aalfcwilj.  |i »  US.G.  I348(8),  1364(a),  ISIO; 
ExMdthw  Qi|t  V  MN64; «  U&C  Mite) 
(Revised  Pul4 );.  V-MB,  Junaiyll  tMk  M 
CFR  11.69. 


§71.171 

2.  SecUoii  h.171  is  ameaded  aa 

foUows:      II 

BdonOrid.  d%  [Aanodaiq 

By  lemoviik  '^teadowi  Field,  Bakenfieid. 
CA.  (hi  38*2J^a6«r  K.  long.  llsrWOS"  W-f" 
■mi  nibetilnliig  IMeadowa  Field. 
Bakenfieid.  CA.  (lat  3S*aBin"  R.  Iimh. 
119*08'21"W][' 

S71.ltl   {AMandad] 

3.  Section  fl.m  is  amended  as 
follows: 

SaoKaiMl,! 

By  raiMMiU  llsHiitaB  AFB  (lat  aS'srsS" 
N,  loaa.  urmar  W.r  and  aahrtitiiHi^ 
"HaniboB  AAFQat  38*03^"  R.  losg. 

uz'sbwwljr. 

lasaad  ia  l4>^  Aageiea,  Calitoroia,  on  ]wie 

ft  1988.      ; 

JaoqaallBa  L  asrflh, 

MoBager.  Aiu^  Traffic  Division.  We^nn- 
Poa'ficR^otn 

(FR  Doc.  88-|«6S  Filed  6-23-88:  b«5  am] 


UCFRPa^Izi 

( Ahapaea  Ot^dkat  No.  8»-AWF-«l 


Rovialon  to  FaHon,  NV;  TranaHion  Aran 

AOCNCV:  Federal  Aviation 
AdDgdnistraljiDn  (FAA),  DOT. 
nenrn:  Finfal  rule. 

tuainiiY:  This  airspace  action  reviaes 
the  descriptKn  of  the  Fallon.  NV. 
transitioB  a^  to  ie|riaoa  infamatian  in 
the  description  as  fallows: 

1.  Rmnov^^  refarences  to  Reno 
VORTAC  (VHF  Omni-diiectional 
Range/Tactital  Air  Navi^tion)  and 
substitate  Mistang  VORTAC  The  Reno 
VORTAC  nm  renamed  MuMang 
VORTAC  I 

2.  Remove  jail  references  to  alternate 
airway  V-ltlB  and  substitaiteV-66«.     . 
Alternate  aihway  V-1066  was 
rennaiberedl  to  V-564. 

3.  Remove  ithat  portion  of  the 
description  Miioh  exchides  airqiacein 
R-4816S.  Di^  Valley.  NV.  overlying  the 
VFR  coniditt  along  U.S.  H^  way  SO..  R- 


48166  ad  the  VFR  c«MTidor  have  been 
realigned  and  this  exclnaion  is  no  longw 
necessaiy. 

imcnvi  oftrKflMi  iLtx,.  October  2a 

i9e& 


FOR  RJNTNBI  MPOmMTMM  contact: 
Daniel  K.  Martin,  Airspace  and 
Procedures  Specialist.  Airspace  and 
Procedures  Branch,  AWP-^0,  Air 
Traffic  Division,  Westem-Padfic 
Region.  Federal  Aviation 
Adniinistratiaa.  ISOQO  Aviation 
Boolevaid.  Lawndaie.  CalifafBia  90281, 
telephone  (213)  297-1642. 

Hie  Rule 

The  purpoae  of  thia  amendhnent  to 
S  71.181  of  Part  n  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  revise  the  descriptian  of  the  Falkm, 
NV.  transition  area.  Tins  revision 
removes  all  references  to  Reno 
VORTAC  and  V-IOSE  and  substitutes 
their  new  designations.  This  revision 
also  removes  any  reference  to  airspace 
in  R-4816S  ovai^riag  ttw  VFR  OQRidor 
along  U£.  Highway  Sa  R^«8168and  the 
VFR  oonidor  have  been  faaUffiad.  I  find 
that  aotfae  and  public  procedara  ondCT  5 
U.S.C  563(b)  are  anneceseary  because 
this  action  is  a  minor  amendment  in 
which  die  public  would  not  be 
particularly  interested.  Section  71.181 
was  repabUshed  in  Handbook  740060 
dated  Janasry  4,  M68. 

The  FAA  has  deteradned  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  adiich 
frequent  and  routine  amendments  are 
neccaasry  to  kaap  them  operationally 
current  It,  theiefaa»— (1)  i*  not  a  "m^or 
rde**  under  Executive  Order  12291;  (2)  is 
not  a  "sign&ant  rule**  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  February  2Bb  1979):  and  (3) 
does  not  waitant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Sub  jects  fai  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  thfi  AmandnMol 

Accordingly,  parsuant  to  the  anthbtity  * 
delegated  to  me.  Part  71  of  the  Federal  ' 
Aviation  Regulations  (14  CFR  Part  71)  is  v 
amended,  as  follows: 


PART  71-OaMIIATIQN  OF  FEDERAL 
ANMTAVS^  AREA  LOW  ROUTES. 
OOMTIIOUJD  AMBMCE.  AND 


1.  The  aothority  citation  far  Part  71 
continues  to  read  as  follows: 


:  49  U&C  13M(a).  13S4(a),  tSUOi 
Executive  Older  10854: 48  U.S.C  106(g) 
(Revised  Pub.  L  97-440.  Januaiy  12. 1883: 14 
CFRtlM. 


171.181    U 

2.  Section  71.181  is  amended  es 
followr 

FalkMi.NV(R«viaa4 

That  aiwpaca  extending  upward  ftoaa  780 
feet  alwve  die  •nrface  within  an  U-mile 
radiua  of  NAS  Falkn  TACAN  and  wiOin  2 
milet  NB  and  24  ndlea  SW  of  die  FaOan 
TACAN  UV  radia),  exIeiMUng  6tm  the  11- 
mile  ladhM  avaa  to  U  adlee  NW  of  dw 
TACAN;  dwti 


lat  48roil80r'  N..  laag.  llS*n'8tf '  W4  to  lat 
SO'U'OOr  N..  !■«.  ursow  W.:  to  lat 
38*S1'00"  N,  knii.  117*81'00"  W..  to  laL 
39*34ixr  N..  Iai«.  117*3r30"  W4  to  lat 
3e*18txr  N..  loi«.  Iir47'30"  W.;  to  bt 
30'OOtr  N.,  long.  lir40tRr  W.:  to  die  point 
of  inlenectioBoia  BBe8Blilefl^SoI  and 
paraM  to  tte  Mealaag  VORTAC  18r  fadid 
and  IheNBsdisaf  V-S84;thaMevia  a  Unas 
miles  NB  af  and  pairiW  to  d»  MaataiV  ISB* 
radial  to  long.  ur8Br8r  W4  to  lat  ar4rB0r 

N.,  kmg.  turoamr  W4  to  lat  4innior'  n, 

loM.  11S*19W  W4  to  the  Mint  of  ba«in^i«. 
exdnding  that  airspace  bdow  1,500  feet  AGL 
within  R-4818N:  diat  airqMce  extendlM 
lip wnfri  from  9  TOO  het  MfB  sxtoiMlii^  fiiisi 
23  to  44  milas  SB  of  Falloa  TACAN  bounded 
on  the  NB  by  a  Una  10  Ddhs  NB  of  nd 
paiddl  to  d»  PaBen  13r  radial  and  on  dw 
Sw  by  dw  NBedge  of  V-804.  The  IJOO 
portiaa  aadailyiag  the  8i500  fool  MSL  portion 
of  the  traaaitisn  area  is  exdaded. 


ftl88ft 


in  Los  Angilii.  CaMbniia,  on  June 


Manager,  AkTiafpeDinakm,  Wettem- 

PadfieBMgkm, 

(FR  Dae.  8»4418B  Filed  8-22-88;  846  «b] 


14  CFR  Part  71 

[Akapaea  Dodtat  Na  88-ACE-031 

ANanrikm  of  TMMllion  Araa;  Kanaaa 
Clly.llO 

Atwucv:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKM:  Final  rule. 


r:  Hie  nature  of  this  federal 
acticm  is  to  aher  the  700-fbot  transition 
area  at  Kansas  City.  Miasooti,  to 
provide  additional  contndled  airqiaca  ^ 
for  aircraft  executing  a  new  approach 
prq^uie  to  the  Ktneas  City.  Missooii^' 


grfend  Rig|»t<r  /  Vot-  88-  No:  121  A  Tlmndayi  hn»  23. 1988  /  Rides  "(IndllegiiladoAs 


.*■*[• 


Downtown  Aiiport  utllixing  the  Runway 
3  localizer.  The  intended  effect  of  this 
action  is  to  ensure  segregation  of 
aircraft  using  the  new  approach 
procedure  under  Instrument  Flight  Rules 
(IFR),  and  other  aircraft  operating  under 
Visual  Flight  Rules  (VFR). 

wucinn  date:  ogoi  u.t.c..  October  20, 
ig8& 

RM  RmTNCfl  INRNMATION  CONTACT: 

Lewis  G.  Earp,  Airspace  Specialist 
Traffic  Management  and  Airspace 
Branch,  Air  TrafRc  Division,  ACE-540, 
FAA.  Central  Region.  601  East  12th 
Street.  Kansas  City  Missouri  64106, 
Telephone  (816)  42fr-340e. 

SUPMBMBfTARV  WTOWimTIOIIJ  To 

enhance  airport  usage,  the  Kansas  City 
Downtown  Airport  is  being  provided 
with  localizer  approach  capabiHty  to 
Runway  3.  The  establishment  of  this 
instrument  approach  procedure,  based 
on  this  localizer,  entails  alteration  of  the 
transition  area  of  Kansas  City,  Missouri, 
at  or  above  700  feet  above  the  ground, 
within  which  aircraft  are  provided  air 
traffic  control  service.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the  new 
approach  procedure  under  Instrument 
Flight  Rules  (IFR).  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR).  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.eD,  dated 
January  4, 1988. 

Diacussion  of  Cemments 

On  page  8929  of  the  Federal  Register 
dated  March  18. 1988  (53  FR  8029).  the 
FAA  published  a  notice  of  proposed 
rulemaking  which  would  amend  S  71.181 
of  Part  71  of  the  Federal  Aviation 
Regulations  so  as  to  alter  the  transition 
area  at  Kansas  City.  Missouri.  Interested 
persons  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  obiections 
were  received  as  a  result  of  the  notice  of 
proposed  rulemaking. 

Tlie  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regdations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore— {1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minnnal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafRc  procedures  and  air  navigation,  it 
in  certiHed  that  this  rule  will  not  have  a 
significant  econcmiic  impact  on  a 


aubstantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  off  Subjects  in  14  CFR  Put  71 

Aviation  safety.  Transition  areas. 

Adoptian  off  the  Amendment 

PART  71-FEOERAL  AVIATION 
REGULATIONS 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Adininistration-(FAA)  amoids  Part  71  of 
the  FAR  (14  CFR  Part  71)  as  follows: 

FART71~{AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10654;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  )anuaiy  12. 1983):  14 
CFR  11.69. 

§71.181    [Amended] 

2.  By  amending  S  71.181  as  follows: 
Kanus  City.  MisMNiri  ptevisad] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  nvitliin  a  10-mile  radius 
of  the  Kansas  City  Downtown  Airport  (let 
39*0r20.7'N.,  long.  94*35'30'W.)  within  4.5 
miles  each  side  of  the  Riverside  VOR  202* 
radial  extending  from  the  10-mile  radius  area 
to  14.5  miles  southwest  of  the  Downtown 
Airport,  within  a  6L5-inile  radius'of  the 
Sherman  AAF  (lat.  39'22'15'N..  long. 
94*5445' W.)  within  an  8.5-mile  radius  of  the 
Kansas  City  International  Airport  (lat. 
39*ir50'N.,  long.  94*42'54.6'W.)  within  5 
miles  each  side  of  the  Runway  19 ILS 
localizer  north  course  extending  from  the  8.5- 
mile  radius  area  to  25  miles  north  of  the  Dotte 
LOM.  within  5  miles  each  side  of  the  Kansas 
City  VORTAC  096*  radial  extending  from  the 
8.5-mile  radius  area  to  11.5  miles  each  side  of 
the  VORTAC  and  within  5  miles  each  side  of 
the  Rimway  1  ILS  localizer  south  course 
extending  from  the  8.5-mile  radius  area  to  11 
miles  south  of  the  Dotte  LOM. 

This  amendment  becomes  effective  at  0801 
u.t.c..  October  20. 1968. 

Issued  in  Kansas  City,  Missouri,  on  May  31. 
1988. 

Clatanoa  E.  Newborn. 

Manager,  Air  Traffic  Division. 

(FR  Doc.  88-14167  Filed  6-22-68: 8:45  am] 

eajjNO  CODE  4eio-is-H 
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lAirspece  Docket  Na  88-ASO-2] 

DMignatkMi  Of  Transition  Atm; 
Ksystons  Heights,  FL 

AOENCv:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 


ft  This  amendment  designates 
the  Keystone  Heights.  Florida, 
Transition  Area  to  accommodate; .    . 
Instrument  Flight  Rule  (IFR)  operations 
at  the  Keystone  Aiipaik  Airport  This 
action  lowers  the  base  of  controlled 
airspace  from  1,200  to  TOO  feet  above  the 
surface  in  the  vicinity  of  the  airport  An  i 
Instnunent  Approach  Procedure  has 
been  developed  to  serve  the  airport  and 
the  controlled  airspace  is  required  for 
protection  of  IFR  operations. 

emcTiVE  DATK  0901  u-to.  September 
22,1986. 


VnON  CONTACR 
James  G.  Walters.  Airspace  Section. 
Airspace  and  I^ocedures  Branch,  Air 
Traffic  Division.  Federal  Aviation 
Administration.  P.O.  Box  20636.  Atlanta. 
Georgia  30320;  telephone:  (404)  763-7646. 

SUPPLBMKNTAIIV  MTORMATION: 

History 

On  March  24. 1988,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to 
designate  the  Keystone  Heights,  Florida, 
Transition  Area  (53  FR  8635).  This 
action  will  provide  additional  controlled 
airspace  in  the  vicinity  of  the  Keystone 
Airpark  Airport.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6D  ' 
dated  January  4, 1986. 

The  Rule 

This  amendihent  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
the  Keystone  Heights,  Florida, 
Transition  Area  and  lowers  the  base  of 
controlled  airspace  in  the  vicinity  of  the 
Keystone  Airpark  Airport  from  1,200  feet 
to  700  feet  above  the  surface. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  SUice  this  is  a 
routine  matter  that  will  oidy  affect  air 
traffic  procedures  and  air  navigation^  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


'.f.;. 
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under  the  oriteria  of  the  Regulatoiy 

Flexibility  Act.      , 

LutofSubi^«uil4CFRPart71     ' 

Aviation^  ^fety,  Transition  area^ 
Adoption  ciP  the  Ameodment 

Accordiifgly,  pursuant  to  the  authbrity 
delegated  tb  me.  Part  71  of  the  Fed^I 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  a^follows: 

PART  71-bESIGNATK>N  OF  FEOERAL 
AIRWAYSJAREA  LOW  ROUTES, 
CONTROUEO  AIRSPACE.  AND 
REPORTim  POINTS* 

1.  The  aijlkiority  citation  for  Part  71 
continues  tb  read  as  follows: 

AutiHMity:{49  U.&C.  1348(a).  l3S4(a).  ISIO; 
Executive  OHIer  10654;  49  U.S.C.  10e(g) 
(Revised  Pul^^  L  97-449,  January  12. 1983);  14 
CFR  11.89.    i; 


71.181  is  amended  as 


971.181    U 

2.  Section 
follows: 

Keystone  Heights.  Florida  (New| 

That  airspace  extending  upward  from  700 
feet  above  th*  surface  within  a  6.5-mile 
radius  of  the  Keystone  Airparl(  Airport  (Lat. 
29*50'39"  N. I/)ng.  82*03'01"  W),  excluding 
that  airspace  that  coincides  with  Restricted 
AreaR-2903B. 

Issued  in  cist  Point,  Georgia,  on  June  2. 
198& 

WiiKam  D.  Wood. 

Acting  Matter,  Air  Traffic  Division, 
Southern  Re^on. 

(PR  Doc.  88-!14ie8  Filed  6-22-88;  8:45  a.m.) 

MLUNG  COM  •10-1l-« 


DEPARTMBNT  OF  COMMERCE 
IntamaHoi^  Trada  Admfniatration 
15  CFR  Pah  374 

[Docket  NOJ 10593-8093] 

i    '  *■  : 

Genaral  UMnaa  GUS;  Parmiaalva 
Reaxporta 

aocncy:  Bi^teau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 

■ 

summary:  The  Bureau  of  Export 
Administration  is  adding  General 
License  GUS  to  the  other  General 
Licenses  specified  in  §  374.2(a)(1).  under 
which  reexuorts  of  U.S.-origin 
cominoditi^l  may  be  made  without 
obtaining  piior  written  authorization 
from  the  Office  of  Export  Licensing.  A 
commodity  that  may  be  exported  imder 
the  provisioiiB  of  General  License  GUS 
(S  371.13)  4iy  be  permissively 
reexported!  lo  a  new  country  of 
destinatiml  at  long  as  the  direct  export 


would  be  authorized  from  the  United 
States  to  that  new  Gountry(ies)  linder  the 
provisions  of  General  License  GUS. 
EFFCCnVK  DATi:  June  23. 1988. 
FOR  RIRTMCR  INFORMATION  CONTACT: 
Patricia  Muldonian.  Regulations  Branch. 
Export  Administration,  Telephone:  (202) 
377-2440. 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
affairs  and  military  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291.  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C;  app.  2412(a)),  exempts  this 
rule  firom  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
reqyiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  conmient,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  fimction  of 
the  United  States.  Section  13(b)  of  the 
EAA  does  not  require  that  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 

Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule.  Accordingly,  it  is  being 
issued  in  final  form.  However,  as  with 
other  Department  of  Commerce  rules, 
comments  fiom  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Export  Administration,  U.S.  Department 
of  Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law.  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
e04(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared 

4.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 


assessment  under  Executive  Order 
12812. 

List  of  SubjecU  in  15  CFR  Part  974  ' 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Export 
Administration  Regulation  (15  CFR  Part 
374)  is  amended  as  follows: 

PART  374-(AMENDED] 

1.  The  authority  citation  for  15  CFR 
Part  374  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72. 93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.),  as  amended  by  Pub. 
L  97-145  of  December  29. 1981  and  by  Pub.  L 
99-64  of  July  12. 1985;  E.0. 12525  of  July  12. 
1985  (SO  FR  28757.  July  16, 1965). 

2.  Paragraph  (a)(1)  of  S  374.2  is  revised 
to  read  as  follows: 

§374.2   Ptrmisaiva raaxporta. 

•       •       *       •       • 

(a)  •  *  * 

(1)  May  be  exported  directiy  from  the 
'  United  States  to  the  new  country  of 
destination  under  General  License  G- 
DEST,  GTE,  G-COM.  GFW,  G-CEU, 
GGG.  G-NNfR.  G-4TZ.  GUS  or 
BAGGAGE; 

***** 

Dated:  June  20, 198& 
Vincent  F.  DeCain. 

Deputy  Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  88-14125  Filed  6-22-88;  8:45  am) 

nUMO  COOE  3S10-0T-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatration 

21  CFR  Part  522 

Implantation  or  InJactaMa  Doaag* 
Form  New  Animal  Druga  not  Su^ect  to 
Certification;  Xylazine  Hydrochloride 
Injection 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animql  drug 
application  (NADA)  filed  by  Vet-A-Mix. 
Inc.,  providing  the  use  of  xylazine 
hydrochloride  injection  as  a  sedative 
and  analgesic  in  horses. 
jFFEcnvE  date:  June  23, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3430. 


iVet-A- 

Mix*  Inc.,  e04  West  HuNnac  Ave.  P.O. 
Box  A.  Shenandoah.  lA  51601.  filed 
NADA 139-236  which  provides  for  use 
of  a  xylazine  hydrodiloride  injection 
(AnaSed™)  containing  100  miUignms  of 
xylazine  base  per  milliliter.  The  drug  is 
lair  intravenous  or  intramuso^ar  use  by 
or  on  the  order  of  a  licensed 
veterinarian  as  a  sedative  and  analgesic 
in  horses.  The  NADA  is  approved  and 
21 CFR  522.2662(b)  is  amended  to  reflect 
the  approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  infonnation 
sumniaiy.  ^ 

In  accordance  with  Ine  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(eM2)(U)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  eflbctiveiiess  data  and 
information  submitted  to  support 
approval  of  this  appUcatioo  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Aiininistration.  Rnt  4-62. 5600  Fishers 
Lane.  RockviUe.  MD  20657,  torn  9  a jn. 
to  4  pjB^  Monday  Arou^  FHday. 

The  agency  has  determined  uncfar  21 
CFR  2S.24(dXl)(i)  dutt  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  mvironmental  assessment 
nor  an  environmental  impact  statonent 
isrequtavd. 

list  of  SufaJM^s  hi  21  CFR  Fait  S22 

Animal  drugs. 

Therefue,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
autiiodty  drffgatad  to  the  CoBnaiasiooer 
of  Food  and  Drugs  and  redclegaled  to 
the  Center  for  Veterinary  Medicine.  Part 
522  is  amended  as  foHows: 

PART  522-IMPLAIITAT10N  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANWALDRUCB  WOT  SUBJECT  TO 
CCRIIHCATION 

1.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Audiority:  Sec  S12(i).  a^Stat.  347  (21  U.&C. 
360b(i)):  21  CFR  S.10  and  SJB. 

2.  Section  522.2862  is  amended  hy 
revising  paragraph  (b)  to  read  as 
follows: 


Xyiailne  hydrociilorMe 


Dated:  lunalfl^lflaa. 


(b)  Sponsor.  See  Na  000660  bi 

§  5ia600(c)  <A  this  chapter  for  use  in 
horsea»  wild  deer,  elk,  dogg.  and  cats. 
See  NO8.-013983  and  032908  in 
§  51O.e00(c)  of  this  chapter  for  use  in 
horses  (Huy. 


Direetar.  Cmtarfor  Vttmiuuf  tSmikkw. 
(nt  Doc.  iM-H18»  Filed  »-«l-«t  M»  a^ 


DEPARTMENT  OF  STATE 

Buraau.of  Consulw  Affairs 

22CFRPwt94 
(106J7O] 

Intomatlonal  Child  Abduction 


R  Department  of  State.  . 
ACnOM:  Interim  rule  with  request  for 
comments. 

SUMMARV:  Thiq  rule  «dds  a  Part  94  to  22 
C7R  for  the  porpote  of  setting  fordi  die 
tectioiw  of  die  UJS.  'Xkmtrel  Authority" 
under  die  1060  Hague  Comantioit 
betvpeen  the  United,  States  md  odier 
countaies  on  the  Civil  Aspects  of 
Interaattonal  ChiU  Abducttoa.  The 
functions  of  a  'X^qtral  Authority"  ^n 
enumerated  in  the  Convcotian  and 
ftffther  defined  in  federal  inqdemrating 
legisiatioa  The  purpose  of  ttis 
regulation  is  to  ex|riain  in  non-technical 
terms  how  the  U.S.  "Coitral  Audiortty'' 
will  fiiBctioa. 

MTn:  Interim  rule  effective  fidy  1. 1968; 
comments  most  be  received  on  01^  before 
July  2S;  198a 

AMNiiSBa:  OMnments  ^ould  be  sent 
to  IKrector,  CMfice  of  Citizens  Consular 
Services.  Department  of  State. 
Wariiiqgton.  DC  20620. 
ran  Runwai  wtramuartm  comtact: 
Mr.  Carmen  A.  DiPladdo.  Dfrector. 
Office  of  Qtizens  Consular  Services. 
202-647^-3068. 

supnjDMMTAiiv  inrmmatmn:  The 
Internafieoal  Child  Abduction  Remedies 
Act.  IHib.  L 100-300,  was  enacted  to 
make  possible  the  full  and  unlfeim 
impleraeniatioa  of  the  Hague 
Convention  on  the  Civil  Aspects  of  ■ 
International  Child  Abduction.  The 
Convention  and  a  legal  analysis  are 
reprinted  as  .^ipendices  B  and  C  to  a 
Department  of  State  notice  in  the 
FedecalRagMw  of  Mardi  26. 1086  at 
page  10408.  The  Act  was  signed  by  tiie 
President  on  April  29. 1988  and  on  that 
same  day  the  United  States  deposited  its 
instrument  of  ratification  of  the 
Convention.  The  Convention  will  enter 
into  force  for  the  United  States  on  July  1, 
1988.  The  Act  specifies  that  die 
President  shall  designate  a  federal 
agency  to  serve  as  die  Central  Authority 
for  the  United  SUtes  under  the 
Convention  and  diat  the  foDctioBS  of  the 
U.S.  Cental  Attdiori^  are  diose 


t  the  Central  Authority  by 
the  Act  and  die  Conventioa.  The 
D^MTtmentof  State  is  publishing  this 
interim  rale  now  in  antteipation  of  its 
desi^iatkaas  die  U.S.  Central 
Authority  in  order  to  provide  an 
opportunity  for  comment  prior  to  the 
entry  into  force  of  the  Convention. 

TWs  rule  is  not  a  maJOT  rule  for  the 
purposes  of  Executive  Order  12291  of 
'  February  17. 1961,  and.  for  the  purposes 
of  certification  requiFad  by  the 
Regttlatoiy  Flexibility  Act  will  not  have 
an  impact  on  smaO  business  entities. 
ThecoIlectioRof  infonnattcm    ... 
requirements  contained  in  die  rule  have 
been  submitted  to  die  Office  of 
Management  and  Budget  (0MB)  fOT 
review  under  section  3604(h)  of  the 
Paperworii  Reduction  Act  of  I960. 
Coinments  in  this  regard  should  be 
directed  to  the  Office  of  Information  and- 
Regulatory  Affairs  of  CH^  Attention: 
Desk  Officer  for  die  DepaMment  of 
Statft.'"^  '  <.. 

li8tofSi^ieGtflin22CFRPait9«      ' 

International  Child  Abductioa 

For;the  reasons  set  fardi  In  the 
^eainUe,  Part  94  is  added  to  read  as 
follows: 

PART  M^-INTERNATIONAL  CHILD 

ABoucnow       . 

o6C- 

M.l  Defialttoiu. 

94.2  Designation  of  Central  AatlMirity. 

94.3  Rnctieas  of  the  Central  Avtilority.. 

94.4  Prohibitions. 

94.5  Application. 

MA   PrscsdoresfercMldrea  Abducted  to  the 

United  States. 
94.7    Procedures  for  chiMren  abducted  from 

the  United  States. 
94J    Interaggncy  Coordinating  Group. 

Andwrity:  Hague  Conveation«i  the  Qvii 
Aspecto  of  International  Child  Abduction;  tlie 
federal 'Intematioaal  OdUAbdactkw 
Remedies  Act."  Pub.  L  100-30a 


194.1 

For  purposes  of  this  part— 

(a)  "Convention"  means  the  Hague 
Convention  on  the  Civil  Aspects  of 
International  Child  Abduction. 
Appendix  B  to  Department  of  State 
notice.  51 FR 10406,  March  26, 1986. 

(b)  "Contracting  State"  means  any 
country  which  is  a  party  to  the 
Convention. 

(c)  "Child"  and  "children"  meaa 
persons  under  the  age  of  sixteen. 

{•4,2   Oeelgnatten  of  Central  Authority. 

The  Office  of  Qtizma  ConauJar 
Services  in  the  Bureau  <rf  Consular 
Affairs  is  des^nated  oathe  U.S.  Cental 
Audiority  to  diechaiie  the  dnllos  which 


f 
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are  impo*^  by  the  Convention  and  the 
Intemati^pal  Child  Abduction  Remedies 
Act  upoi^  ^uch  authorities. 

(SO   NaelionsortheCMtlralAultMiny. 

The  U.&L  Central  Authority  shall 
cooperate  with  the  Central  Authorities 
of  other  countries  party  to  the 
Convention  and  promote  cooperation  by 
appropriate  U.S.  state  authorities  to 
secure  the  prompt  location  and  return  of 
children  wrongflilly  removed  to  or 
retained  ii  any  Contracting  State,  to 
ensure  that  ri^ts  of  custody  and  access 
under  the  laws  of  one  Contracting  State 
are  effectively  respected  in  the  other 
Contracting  States,  and  to  achieve  the 
other  objects  of  the  Convention.  In 
perfonniiit  its  functions,  the  U.S.  Central 
Authorit3[^ay  receive  from,  or  transmit 
to,  any  department,  agency,  or 
instrumeatality  of  the  federal 
govemmeat,  or  of  any  state  or  foreign 
govemms^t,  information  necessary  to 
locate  a  child  or  for  the  purpose  of 
otherwise  implementing  the  Convention 
with  respect  to  a  child. 

§M.4    Pi|i>ill>Hlons. 

(a)  The  U.S.  Central  Authority  is 
prohibited  from  acting  as  an  agent  or 
attorney  6t  in  any  fiduciary  capacity  in 
legal  pro<iaedings  arising  under  the 
Convention.  The  U.S.  Central  Authority 
is  not  responsible  for  the  costs  of  any 
legal  repnasentation  or  legal  proceedings 
nor  for  any  transportation  expenses  of 
the  child  or  applicant.  However,  the  U.S. 
Central  Authority  may  not  impose  any 
fee  in  relation  to  the  administrative 
processinjoof  applications  submitted 
under  theConvention. 

(b)The  U.S.  Central  Authority  shall 
not  be  a  napository  of  foreign  or  U.S. 
laws.        I 

SM.5    Af  i^NcitkMt. 

Any  person,  institution,  or  other  body 
may  apply  to  the  U.S.  Central  Authority 
for  assist^hce  in  locating  a  child, 
securing  iccess  to  a  child,  or  obtaining 
the  return  of  a  child  that  has  been 
removed  or  retained  in  breach  of 
custody  rights.  The  application  shall  be 
made  in  the  form  prescribed  by  the  U.S. 
Central  Authority  and  shall  contain  such 
informatiMi  as  the  U.S.  Central 
Authority!  deems  necessary  for  the 
purposes  Jdf  locating  the  child  and 
otherwise  implementing  the  Convention. 
The  application  and  any  accompanying 
documents  should  be  submitted  in 
duplicate  |ih  English  or  «vith  English 
translations.  If  intended  for  use  in  a 
foreign  country,  two  additional  copies 
should  be  |>rovided  in  the  language  of 
the  foreigta  country. 


tM.C    ProoadurasfordilldrMiabduetad 
totltaUnHMlStatM. 

Upon  receipt  of  an  application 
requesting  access  to  a  child  or  return  of 
a  child  abducted  from  a  country  party  to 
the  Convention  and  taken  to  the  United 
States,  the  U.S.  Central  Authority 
shall— 

(a)  Confirm  the  child's  location  or, 
where  necessary,  seelc  to  ascertain  its 
location; 

(b)  Seek  to  ascertain  the  child's 
welfare  through  inquiry  to  the 
appropriate  state  social  service  agencies 
and,  when  neaessary,  consult  with  ^ose 
agencies  about  the  possible  need  for 
provisional  arrangements  to  protect  the 
child  or  to  prevent  the  child's  removal 
from  the  jurisdiction  of  the  state; 

(c)  Seek  through  appropriate 
authorities  (such  as  state  social  service 
agencies  or  state  attorneys  general  or 
prosecuting  attorneys),  where 
appropriate,  to  achieve  a  voluntary 
agreement  for  suitable  visitation  rights 
by  the  applicant  or  for  return  of  the 
child; 

(d)  Assist  applicants  in  securing 
information  useful  for  choosing  or 
obtaining  legal  representation,  for 
example,  by  providing  a  directory  of 
lawyer  referral  services,  or  pro  bono 
listing  published  by  legal  professional 
organizations,  or  the  name  and  address 
of  the  state  attorney  general  or 
prosecuting  attorney  who  has  expressed 
a  willingness  to  represent  parents  in  this 
type  of  case  and  who  is  employed  under 
state  law  to  intervene  on  the  applicant's 
behalf 

(e)  Upon  request,  seek  from  foreign 
Central  Authorities  information  relating 
to  the  social  background  of  the  child; 

(f)  Upon  request,  seek  from  foreign 
Central  Authorities  information 
regardihg  the  laws  of  the  country  of  the 
child's  habitual  residence; 

(g)  Upon  request,  seek  from  foreign 
Central  Authorities  a  statement  as  to  the 
wrongfuhiess  of  the  taking  of  the  child 
under  the  laws  of  the  country  of  the 
child's  habitual  residence; 

(h)  Upon  request,  seek  a  report  on  the 
status  of  court  action  when  no  decision 
has  been  reached  by  the  end  of  six 
weeks; 

(i)  Consult  with  appropriate  agencies 
(such  as  state  social  service 
departments,  the  U.S.  Department  of 
Health  and  Human  Services,  state 
attorneys  general)  about  possible 
arrangements  for  temporary  foster  care 
and/or  return  travel  for  the  child  from 
the  United  States; 

(i)  Monitor  all  cases  in  which 
assistance  has  been  sought  and 
maintain  records  on  the  procedures 


followed  in  eadi  case  and  its 
disposition: 

(k)  Inform  other  Central  Authorities  as 
appropriate  on  the  operation  of  the 
Convention;  and 

(1)  Perform  such  additional  functions 
as  the  Assistant  Secretary  of  State  for 
Consular  Affairs  may  from  time  to  time 
direct 


8M.7 


iM4'  tf^Ubk^Mb  -i.  lii  I  Ilia  ^ 


Upon  receipt  of  an  application 
requesting  access  to  a  child  or  return  of 
a  child  abducted  from  the  United  States 
and  taken  to  another  country  party  to 
the  Convention,  the  U.S.  Central 
Authority  shall— 

(a)  Review  and  forward  the 
application  to  the  Central  Authority  of 
the  country  where  the  child  is  believed 
located  or  provide  the  applicant  with  the 
necessary  form,  instructions,  and  the 
name  and  address  of  the  appropriate 
Central  Authority  for  transmittal  of  the 
application  direcdy  by  the  applicant; 

(b)  Upon  request,  transmit  to  the 
foreign  Central  Authority  requests  for  a 
report  on  the  status  of  any  court  action 
when  no  decision  has  been  reached  by 
the  end  of  six  weeks; 

(c)  Upon  request,  facilitate  efforts  to 
obtain  from  appropriate  U.S.  state 
authorities  and  transmit  to  the  foreign 
Central  Authority  information  regarding 
the  laws  of  the  child's  state  of  habitual 
residence; 

(d)  Upon  request  facilitate  efforts  to 
obtain  from  appropriate  U.S.  state 
authorities  and  transmit  to  the  foreign 
Central  Authority  a  statement  as  to  the 
wrongfulness  of  the  taking  of  the  child 
under  the  laws  of  the  child's  state  of 
habitual  residence; 

(e)  Upon  request  facilitate  efforts  to 
obtain  from  appropriate  U.S.  state 
authorities  and  transmit  to  the  foreign 
Central  Authority  information  relating  to 
the  social  background  of  the  child; 

(f)  Upon  request  be  available  to 
facilitate  possible  arrangements  for 
temporary  foster  care  and/or  travel  for 
the  child  from  the  foreign  country  to  the 
United  States; 

(g)  Monitor  all  cases  in  which 
assistance  has  been  sought  and 

(h)  Perform  such  additional  functions 
as  the  Assistant  Secretary  of  State  for 
Consular  Affairs  may  from  time  to  time 
direct 

>■*.■    HmniBwicy  voaraHMmg  uraup. 

The  U.S.  Central  Authority  shall 
nominate  federal  employees  and  may, 
from  time  to  time,  nominate  private 
citizens  to  serve  onuan  interagency 
coordinating  group  to  monitor  the 
operation  of  the  Convention  and  to 
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provide  wMqi  on  its 

This  graiv  sMI  aaat  from  tte»te  tkne 

at  the  nqMtt  of  the  U.&  Cmtial 

Audiority. 

)0MiM.ClMk.  J 

Asmtant  Secretary  ffrCoimmiarAffaia, 

Mayianas. 

(FR  Doc  88-14139  FHed  6-22-88;  8:45  am] 
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DEPARTMBIT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

OfflM  Of  Um  AmMmH  Secralary  for 
Housing-FMlarri  HoiMing  i 

Commissioner 

24  CFR  PmI  32t0 

(DoctalNo.R-M-13S6;FR-2296]  j 

Msminclurad  Homo  Constiucflon  snd 
Safsty  Standards— Lsod  Standards  in 


no 

note  Haul  ciflitpercenMead to  b» 
Gonsidend 'ImMm.'*  Hi*  lfBdMlhm» 
of  the  Act  become  sfloctivs  on  ]ime  19. 


1 

AQENCv:  Office  of  the  Assistmt 
Secretary  for  Hounng-^ederal  Housing 
Commissioner.  HUD. 

acnoN:  Final  raie. 


r.  The  Department,  at  24  CFR 
Part  328a  subpart  G.  has  established 
standards  for  water  piping  used  in 
manufactured  homes.  This  rule  revises 
these  standards  to  require  that 
manufactured  homes  to  be  connected  to 
a  public  water  system  be  constructed 
widi  "lead-free"  water  pipes,  solda  and 
flux,  as  diat  term  is  defined  bi  the  Safe 
OrMdng  Water  Act  Amendments  of 
1986.  This  rule  wiH  help  to  eliminate  the 
serious  hazard  to  healdi  caused  by  lead 
ingestion. 

EFFCcnvc  date:  August  11. 1988. 

RM  FURTNBI  MPOmiATION  contact: 

Marie  W.  Hohnan.  Manufactured 
Housing  and  Constniction  Standards 
Divisiim.  Room  9152,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street  SW..  Washington.  DC 
20410-8000.  Telephone  (202)  755-05ga 
(This  is  not  a  toll-free  iMunber). 
SUWLBKNTARV  MTONMATION:  Congress 
enacted  the  Safe  Drinking  Water  Act 
Amendments  of  1986  (^£.  L.  99-338. 
approved  ]une  1966)  (Act)  to  limit  the 
amount  of  lead  allowed  in  water  piping. 
Section  100(aMl)  of  the  Act  requires  that 
"Any  pipe,  solder,  or  flux,  which  is  used 
after  [June  19. 1966]  ui  the  installation  or 
repakof*  *  *  (^  any  pkonbiiv  in  a 
residential  or  nonresidential  facility 
providing  water  forkMoaa  consumptiaa 
which  is  ceanected  lo  epeUic  weter 
system,  dull  be  lead  bee*  *  '."Under 
section  iaB(eK2)..MMei»aiid  &w  caa 
contain  no  mom  than  8.2  percent  lead 


Section~A2S  of  the  National 
Manuiaotured  I  lODBiBg  Constniction  and ' 
Safety  Standards  Act  of  1974  permits  the 
Secrrta^  to  amend  the  Memrfectured 


Standards  "as  he  deems  necemaiy." 
Accordingly,  tiiis  final  rule  amends  24 
CFR  328ail06(dH3)  to  provide  that  a 
newiy  oonstncted  maau&ctured  home 
with  a  nusmfacture  date  on  or  after 
August  11. 1988  which  is  connected  to  a 
public  water  system  most  contain  water 
piping  which  is  lead  free.  In  accordance 
with  the  Act.  the  rale  provides  that 
tvater  piping  and  fittii^  will  be 
considered  "lead-free"  if  they  contain  no 
more  than  eight  percent  lead.  The  final 
rule  also  amends  i  328aeQS(a)(3).  also 
conforming  it  to  the  Act.  to  prohibit 
solder  and  flux  used  with  tubing  from 
containing  mcMe  than  02  percent  lead. 
Section  604(e]  of  the  National 

Manufactured  Housing  Constniction  and 
Safety  Standards  Act  of  1974  provides 
that  an  order  amending  a  Federal 
manufactured  home  constractian  and 
safety  standard  shall  not  be  efiieetive 
sooner  than  one  hundred  and  eighty 
days  from  the  date  the  order  is  issmd. 
An  earlier  effective  date  m^  be 
designated,  however,  if  "the  Secretary 
finds,  for  good  cause  shown,  that  an 
eariier*  *  *  date  is  in  the  public 
interest,  and  publiriies  his  reasons  for 
such  findings."  In  this  case,  the 
Secretary  hereby  finds  that  it  is  in  tiie 
public  interest  4hat  thkrnile  be  effective 
as  soon  as  possiUe.  The  limitations  of 
the  Safe  Drinking  Water  Act 
Amendments  of  1966  became  effective 
on  June  19. 1966  wrlth  respect  to 
mortgages  covering  site-built  housing 
insured  by  the  Department.  The 
Secretary,  therefore,  finds  diat  there  is 
good  cause  to  make  this  rule  effective  on 
Attj^t  11, 1966  because,  in  addition  to 
its  ensurii^  consistency  witti  an 
identical  requirement  in  a  parallel  rule 
published  in  die  April  6. 1968  edition  of 
die  Pederd  Begislw  (see  53  FR  liatq 
that  oidy  "lead-free"  piping  may  be  used 
in  site-built  housing  covered  by  FHA 
mortgage  insorance.  the  rule  also  wiH 
contribute  to  the  elimination  of  a  serious 
harm  to  bealA  from  leed  ingestion. 
(Although  dm  Act  woald  heve  allowed 
this  rule  to  become  effecdve  on  Jane  19. 
1966.  ander  section  7f<^3)  of  the 

tUltMtt 
t  Act  (421fS£.  85S»  (oM^ 
>aattt 

after  the  first  period  of  JO  ealandar  days 
of  coBtioHoas  session  (rfOmpeas  wUoh 


occnts  yier  the  date  of  the  rulers 
pMwHcatton.-  Today'spubllt'stion  date^ 
dierefore.  means  duU^  la  accordance 
with  section  TfoXt).  Oteeals  oaaMi 
become  effective  beCoeeJ^qoSt  11. 
1988.) 

'  According,  the  Secretary  has 
determined  that  uiuler  24  CFR 
S2MZ.WSM  notice  is  unnecessaiy.  and. 
because  of  the  urgent  need  to  eliminate 
a  potential  healdi  hazard,  this  regulation 
should  be  published  as  a  final  rule. 

FmdiBgs  and  Cectificatfens 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulatiims  at  24  CFR  Part  50.  which 
implement  section  102(^C)  of  the 
National  Environmental  Policy  Act  of 
1960.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  the  General  Counsel  Department  of 
Housing  and  Urban  Devdopment.  Room 
10276, 451  Seventh  Street  SW.. 
Washington.  DC  204ia 

This  rule  does  not  ooastitate  a  "nra)or 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  ExecuUve  Order  on  Federal 
Regulations  issued  by  the  I^esident  on 
Febraaty  17, 1961.  Analysis  of  the  nile 
hidicates  that  it  does  not  (1)  hwre  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  indiuMes, 
Federal,  Stete,  or  local  government 
agendas,  or  geographic  re^ons;  or  (3) 
have  a  significant  adverse  effect  on 
coo^tetition.  emirioyment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C  eOS(b) 
(the  Regulatory  FlexUiility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  doM  not  have  a  significant 
econofliic  impact  on  a  substantial 
naisber  of  small  entities.  The  rule 
provides  for  the  applicability  of  Federal 
lead-free  standards  widi  reelect  to  ' 
piping  used  in  manufsctured  booms 
connected  to  pobtic  weter  systeasB.  It 
does  not  impose  any  econoadc  burdens 
on  samll  entitiee  bqmnd  dame  tfmt  amy 
resak  from  the  proUUtions  of  dm  new 
law. 

l^istsis  Isttstedasitsm  Na  036  in 
the  Depsitmenrs  Semlanaad  Agenda  of 
RegaMoBS  pabUdisdon  Apitt  2M966 
(53  nt  l3874)>Hader  BxeoBttyttOider 
12291  and  dm  RegulatOfytRndbillty  Act 
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(The 


aiCFSPaitsno 


List 


Hn  |n«  i^Mon.  Houiitg  atandards. 
MoMekoa)^ 

Accordin^y.  the  Department  amends 
24  CFK  Part  ^280  «s  fdknvK 

'ACniREDHOIIE 
ANDSAFETY 


1.  The  authority  citation  for  Part  3280 
continues  t^iead  as  follows: 

Authority:  Hitle  VI  of  the  Housing  and 
Community  Otvelopment  Act  of  1974  (42 
U.S.C  S401):  sec.  7(d).  Department  of  Houaing 
and  Url>an  Development  Act  (42  US.C 
3535(d)). 

2.  In  $  32M.60S,  paragraph  (aX3)  is 
revised  to  r»d  as  follows: 


S3280JN5   ^iblnlsaiMK 

(3)  SoldeiiloiDts.  Solder  joints  for 
tubing  shall  ^  made  with  approved  or 
listed  solder  l^rpe  fittings.  Surfaces  to  be 
soldered  sh^U  be  cleaned  bright  The 
joints  shall  ^  properly  fluxed  with 
noncoiTosive  paste  type  flux  and.  for 
manufactured  homes  to  be  connected  to 
a  public  wa^  system,  made  with  solder 
having  Bet  4^  than  0.2  percent  load. 


3.  bi  I  S2lM.eOB,  paragraph  (dH3)  is 
revised  to  rilid  as  follows: 

S 


(d)  • 

(3)  Prohihi/led  material  Used  piping 
materials  sl^  ndt  be  permttted.  Those 
pipe  dopes,  Aolda.  fluxes,  oils,  solvents, 
chemicals,  or  other  substances  that  are 
toxic  corrosive,  or  odierwise 
detrimental  lib  the  water  system  shaU 
not  be  uaed^  In  addition,  for  tlMMC 
numufacturfd  iiomes  to  be  connected  to 
a  public  wattraystem.  all  water  pipis^ 
shall  be  teadofree  (as  defined  in  Section 
l09(cM2)  of  the  Safe  Ocinkii«  Water  Act 
Amendment*  of  1S8B)  with  solders  and 
flux  contaikijiitg  not  mon  than  OJ: 
poraent  lead  land  pipes  and  pipe  fittings 
cont^idng  i^ot  more  than  8.0  percent 
lead. 


Dated:  |um  14. 1988. 
llMNiiaa  T.  Di  ^OMQs 

AsaiaiaatSecmtaiyforHoaaiBsFcdorai 

|FR  Doc«8-4l^  Wed  •-22'fle:  8:45  «jn4 


at  CFR  tart*  1,  Ml  and  «tt 
[TJD.l2ltl 


r:  Intenial  Revenue  Service. 
Treasury. 

action:  Teaaporary  regulations. 

auMMMlv:  This  document  contains 
temporary  Income  Tax  Regulations  and 
Regulations  on  lYocedtwe  and 
AdminlBtratioB  relating  to  a  taxpayer's 
obligation  under  section  WS{k^  of  the 
Internal  Revenue  Code  of  1066  to  file 
notice  of  a  foreign  tax  redetermination 
or  to  malce  an  adjustment  to  tiie 
taxpayer's  pools  of  foreign  taxes  and 
earnings  and  profits,  as  the  case  may  be, 
and  the  civil  penalty  for  failure  to  file 
that  notice  or  to  make  sudi  adjustment 
The  text  ol  the  temporary  regulations  set 
forth  in  this  document  also  serves  as  the 
text  of  the  proposed  regulations  cross- 
referenced  in  the  notice  of  proposed 
rdemakiBg  in  the  Proposed  Rules 
section  of  this  issue  of  the  Faderal 


DATE8:  The  amendments  made  by 
fiS  1.005-9T  and  1.90S-4T  are  effective 
witii  respect  to  foreign  tax 
redeteminations  that  occur  Jtdy  2S. 
1988,  except  that  fai  the  case  of  a  tax 
deemed  paid  under  section  902  or 
section  9B0,  tiie  amendments  made  by 
S  1.90S-3T  are  effective  with  respect  to 
earnings  and  profits  of  a  foreign 
corporation  accumulated  in  taxable 
years  beginning  after  Decenrt)er  31, 1966. 
Sections  1.90&-CT  and  301,e686-lT  are 
effective  with  respect  to  forei^  tax 
redeterminations  that  occur  after 
December  31, 1079. 


ATION  OONTACC: 

Eli  J.  Didcar  of  ti»  CMBoe  of  the 
Assodatt  Chief  Coimsel  (hstemational). 
witUn  the  Office  of  Chief  Counsel 
Internal  Revenue  Service.  1111 
CoBstiitttion  Avenue  NW^  Washington. 
DC  20224  (Attention:  GGdiLT  (INllr- 
061-^M  (202-€66-3460.  net  a  tefi-free 
caU). 


-ARV 


iHOM: 


Paperwofk  Reduction  Act 

This  regulation  is  being  issued  without 
prior  nolioe  and  pubfic  procedure 
pursuairt  10  (he  Adnfaifstnitiva 
Praoedue  AdtS  US.C  5S^  For  this 
reeaeSk  HBCslwdlaB'Oi  faubmatton 
oaBtdae<l  hi  tt(M  regotalioB  has  deen 
reviewed  and,  pen^ng  raoeipl  and 


efaluatnn  off  pubnc  comments,        * 
approved  \ij  the  OfBoetrf  hfanagement 
andBadget  (Okffi)  mtder  control  nomber 
1545^1056.  The  estimated  average 
burden  assodated  with  the  coHection  of 
Informatitm  in  this  regulation  is  one 
nonr  per  respondent 

For  forther  biformation  concerning 
this  coHection  6f  information,  and  where 
to  submit  comments  on  this  collection  of 
information  and  the  accuracy  of  the 
estimated  burden,  iriease  refer  to  tiie 
preamble  to  tiie  cross-reference  notice 
of  proposed  rulemaking  published 
elsewhere  in  tills  issue  of  the  Federal 
Register. 


This  document  contains  temporary 
regulations  under  sections  g05(c)  and 
0680  of  the  Internal  Revenue  Code  of 
1988.  These  temporary  regulations 
conform  the  regulations  to  the  changes 
made  to  the  Internal  Revenue  Code  by 
section  2(c)(2)  of  the  Act  of  December 
28, 1980  (Pub.  L  96-603,  94  Stat  3503. 
3509)  and  section  1281(a)  of  the  Tax 
Reform  Act  of  1986  (TRA  of  1966)  (Pub. 
L  9»-514. 100  SUt  2065. 2591),  and  are 
issued  under  the  authority  contained  in 
section  6689  (94  Stat  3509: 26  U.S.C 
6689).  section  989(c)(4)  {100  SUt  2591  26 
U.S.C.  section  98^  and  section  7805  (68 
Stat  917: 26  U.S.C  section  7805)  of  tiie 
Internal  Revenue  Code  of  ig8& 

Need  Car  Temperaiy  Regulatieos 

Section  989((0(4).  which  was  added  by 
tiie  Tax  Reform  Act  of  1986,  provides 
that  the  Secretaiy  may  provide  by 
regulations  alternatives  to  xedetenmning 
a  taxpayer's  United  States  tax  liability 
under  section  905(c).  Because  those 
alternatives  indude  a  new  method  by 
which  certain  foreign  tax 
redeterminations  shall  be  accounted  for 
throu^  adjustments  to  multi-year  pools 
of  foreign  taxes  and  earnings  and 
profits,  tiiere  is  a  need  for  immediate 
guidance  in  this  regard,  and  tiie  Internal 
Revenue  Service  fans  fbund  it  to  be 
impractioel  to  issee  tiiese  temporary 
regulations  either  with  tiie  notice  and 
public  oonaieot  precedere  under  section 
SS3(b)  of  title  5  (rf  the  United  States 
Code,  or  the  effective  date  iimttatioa 
under  section  553(d)  of  titie  S. 

Explanation  of  Provisions 

In  General 

Under  section  906(c),  if  accmed  taxes 
when  paid  differ  from  the  amounts   .    i 
daimed  as  crecfits  or  if  any  tax  paid  is 
refunded  the  taxpaiyer  must  notify  the 
Setuetiuy.  Upon  leiieiving  notice,  tiie 
Seuctary  lecowipntee  tJie  amount-  of  the 
taxpayer's  UnitedStates  tax  i&bOity  fbr 
the  jEBettv  yeareniwtiled.  If  additiBoal- 
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tay  is  due.  upon  notice  and  denuuad.  the 
taxpayer  must  pay  it.  The  amount  of  tax 
overpaid,  if  any,  shall  be  refunded  to  the 
taxpayer  in  accordance  with  subchapter 
B  of  chapter  66  of  the  Code. 

The  current  regulations  under  section 
905(c)  do  not  provide  sufficient  guidance 
regarding  the  events  that  trigger  section 
905(c),  the  notification  the  taxpayer 
must  file,  and  the  time  any  such 
notification  must  be  filed.  In  addition, 
regulatory  guidance  is  required  with 
respect  to  section  6689  (relating  to 
failure  to  file  notice  of  a  foreign  tax  \ 
redetermination),  and  section  989(c](4} 
(providing  for  alternative  adjustments  to 
the  application  of  section  905(c)). 

Under  section  902.  as  amended  by  the 
Tax  Reform  Act  of  1966,  a  shareholder 
in  a  foreign  corporation  determines  the 
amount  of  foreign  taxes  deemed  paid  by 
that  shareholder  on  the  basis  of  multi- 
year  pools  of  earnings  and  profits  and 
taxes.  It  was  anticipated  that  alternative 
adjustments  under  section  989(c)(4) 
would  take  the  form  of  increases  and 
decreases  to  the  multi-year  pools  of 
earnings  and  profits  and  foreign  taxes 
for  each  separate  category  of  income  of 
a  foreign  corporation.  Under  prior  law. 
foreign  tax  redeterminations  that 
occuired  with  respect  to  foreign  taxes 
paid  by  a  foreign  corporation  and 
deemed  paid  by  a  United  States 
taxpayer  required  a  recomputation  of 
the  United  States  taxpayer's  United 
States  tax  liability  for  the  year  or  years 
affcted  by  that  redetermination.  Under 
these  temporary  regulations,  a  foreign 
tax  redetermination  that  affects  foreign 
taxes  deemed  paid  by  the  a  United 
States  taxpayer  will  be  accounted  for. 
wdth  certain  exceptions,  through  an 
adjustment  to  the  affected  pools  of 
earnings  and  profits  and  foreign  taxes  of 
the  foreign  corporation,  the  exceptions 
to  that  general  rule  will  require  a 
redetermination  of  United  States  tax 
liability  for  the  year  or  years  affected. 

Specific  Provisions 

Section  1  J05-3T(a)  sets  out  the  scope 
of  S  l.go5-3T.  Generally,  that  section 
will  apply  to  foreign  tax 
redeterminations  occurring  in  taxable 
years  beginning  after  December  31. 1986. 
In  the  cases  of  foreign  tax 
redeterminations  with  respect  to  foreign 
taxes  deemed  paid,  the  redetermination 
must  be  wdth  respect  to  taxes  paid  on 
earnings  and  profits  and  foreign  taxes 
accunwlated  in  taxable  years  begiiming 
after  December  31. 1966.  i 

Section  1.905-3T(b)  seU  out  the         j 
foreign  currency  translation  rules  j 

applicable  to  accruals  of  foreign  tax. 
payments  of  foreign  tax  and  refunds  of 
foreign  tax.  Section  l.g05-3T(b)(4) 
provides  the  method  by  whidi  refunds  , 


of  foreign  tax  are  allocated  to  separate 
categories  of  income.  Section  1.905- 
3T(c)  defines  the  term  "foreign  tax 
redetermination." 

Section  1.905-3T(d)(l)  provides  that,  if 
a  foreign  tax  is  paid  directly  by  a  United 
States  person  (and  is  creditable  under 
section  901).  a  redetermination  of  the 
taxpayer's  United  States  tax  liability  is 
required.  A  de  minimis  exception  to 
recomputing  the  taxpayer's  United 
States  liabiUty  applies  if  the  foreign  tax 
redetermination  arises  solely  from  a 
foreign  currency  fluctuation. 

Section  1.905-OT(d)(2)  provides  rules 
concerning  foreign  tax  redeterminations 
that  affect  the  amount  of  foreign  tax 
deemed  paid  by  a  United  States 
taxpayer  under  section  902  or  960.  In 
general,  such  foreign  tax 
redeterminations  are  to  be  reflected  in 
the  foreign  corporation's  pools  of 
earnings  and  profits  and  foreign  taxes. 
However,  there  are  four  exceptions  to 
this  rule. 

First  the  taxpayer  is  required  to 
reflect  a  foreign  tax  redetermination 
affecting  the  amount  of  foreign  taxes 
deemed  paid  on  the  initial  return 
claiming  those  taxes  as  a  credit  if  the 
foreign  tax  redetermination  occurs 
before  the  date  that  is  90  days  prior  to 
the  due  date  of  the  United  States  return 
and  before  the  United  States  taxpayer 
actually  files  that  return.  If  the 
redetermination  occurs  within  90  days 
of  the  due  date  and  prior  to  the  filing  of 
the  return,  then  the  taxpayer  may  elect 
to  either  adjust  the  foreign  tax  credit  to 
be  claimed  on  the  return  or  adjust  the 
pools  to  reflect  the  effect  of  the  foreign 
tax  redetermination. 

Second,  a  taxpayer  must  redetermine 
its  United  States  liability  if  the  foreign 
tax  liability  is  in  a  hyperinilationary 
currency. 

Third,  the  United  States  liabiUty  must 
be  redetermined  if  the  foreign  tax 
redetermination  occurs  after  a 
distribution  to  a  United  States  taxpayer 
or  inclusion  in  income  with  respect  to  a 
United  States  shareholder  and  the 
redetermination  would  cause  the  foreign 
corporation's  pool  of  foreign  taxes  to  be 
reduced  below  zero. 

Fourth,  the  Service,  in  its  discretion, 
may  require  a  taxpayer  to  redetermine 
its  United  States  liabiUty  if  the  amount 
of  the  foreign  tax  liabiUty  accrued  in 
foreign  currency  exceeds  the  amount  of 
foreign  tax  paid  in  foreign  currency  by 
at  least  two  percent 

Section  1.90&-3T(d)(2)(iu)  sets  out  the 
notification  and  information  reporting 
requirements  when  an  adjustment  is 
made  to  a  foreign  corporation's  pools  of 
earnings  and  profits  and  foreign  taxes. 
That  section  also  describes  the  interest 
and  penalties  to  be  imposed  for  failure 


to  make  the  proper  adjustment  or 
provide  the  proper  notice  of  a  foreign 
tax  redetermination. 

Section  l.g05-3T(d)(2)(iv)  provides 
examples  illustrating  the  appUcation  of 
the  rules  of  t  S  1.905-3T(d)(2)(u)  and 
l.g05-3T(d)(2)(iii). 

Section  1.90S-3T(d)(3)  provides  rules 
regarding  the  method  of  adjustment  to  a 
foreign  corporation's  pools  of  taxes  and 
earnings  and  profits  if  a  foreign  tax 
redetermination  results  from  a  refund  of 
foreign  tax  or  an  additional  assessment 
offorei^i  tax. 

Section  l.g05-3T(d)(3)(iv)  provides  a 
special  rule  that  applies  when  a  lower 
tier  foreign  corporation  receives  a 
refund  for  foreign  tax  after  making  a 
distribution  to  an  upper  tier  foreign 
corporation  and  the  refund  would  have 
the  effect  of  reducing  below  zero  the 
lower  tier  corporation's  pool  of  foreign 
taxes  in  any  separate  category.  The 
rules  of  that  paragraph  provide  a 
formula  for  computing  die  proper 
adjustment  to  both  the  upper  and  lower 
tier  foreign  corporations'  pools  of 
foreign  taxes.  'This  rule  is  uitended  to 
prevent  deficits  in  foreign  tax  pools. 
Section  1.905-3T(d)(3)(v)  provides 
examples  illustrating  the  appUcation  of 
this  rule. 

Section  1.905-4T(d)(4)  seto  out  the 
exceptions  described  above  to  the 
general  rule  of  pooling  adjustments  to 
account  for  the  effect  of  a  foreign  tax 
redetermination. 

Section  1.90S-3T(e)  provides  rules 
relating  to  the  imposition  of  foreign  tax 
on  a  refund  for  foreign  tax. 

Section  1.90&-3T(Q  requires  United 
States  shareholders  to  redetermine  their 
United  States  tax  Uability  (upon  receipt 
or  previously  taxed  income)  if  a  foreign 
country  imposed  tax  on  income  of  a 
controlled  foreign  corporation  included 
in  income  of  the  United  States 
shareholder  under  section  951(a)(1)  and 
that  tax  is  reduced  upon  the  distribution 
of  earnings  and  profits  of  the  controUed 
foreign  corporation.  The  temporary 
regulations  do  not  provide  special  rules 
concerning  the  method  of  determining 
the  amount  of  foreign  taxes  paid  or 
deemed  paid  fat  cases  in  which  the 
corporate  level  tax  is  reduced  and 
additional  tax.  either  withholding  tax  or 
a  second  level  corporate  tax.  is  imposed. 
Taxpayers  are  invited  to  comment  on 
determining  the  appropriate  method  of 
making  these  adjustments  in  split  rate 
and  imputation  systems. 

Section  1.905-4T  provides  rules 
regarding  the  notification  requirements 
imposed  on  a  United  States  taxpayer 
when  a  redetermination  of  United  States 
tax  liabiUty  is  or  may  be  required. 
Section  1.905-4T(b)  provides  that  tite 
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(c)(1)  provides  rules 
imposition  of  taterest  If  a 
I  of  United  States  tax 
'  an  oveipayment  or 
[United  States  tax. 

(cXZ)  provides  that  a 
;  overpayment  ef  United 
Ity  doesnotnsidt  from  a- 
t  cf  foreign  tax  udess  a 
I  of  United  States  tax 
>  Hierefore,  no     -  - 
[be  paid  by  or  to  a  Uirited. 
lasarestdtof 
t  by  a  foreign  • 
»tepoels  ef  foteign  taxes 
I  ana  profits. 

(d)  sets  out  tfie 
tint  \  ii9B5~4T. 
Generalkj  I  iJiNMn' sets  ont  rules 
governing!  it  appBcatioRrof  seelira 
905|c),lo  iai  Mgo  tax  redeteradnaHoBS 
oocanfaigii  la^Ue years bogindng 
prior  \9  ^  ijuy  1. 198^  Fore^  tax 
redetemtei  f^kiiiaoccarring  after 
December  3 1,  nm,  with  respect  l» 
f ore^  tam  4  deeowd  paid  aadsr  aactton 
902  or  aeooith  respect  to  earnings  and 
proRts  aootMndated  tat  taxable  yews  of 
the  fbretgn  airp6ratioa  trngNstagpikir- 
to  Jaaoary  i|  tn^  are  alao  goveraedby 
that  aadioni. 

Siictioa  fi906-8T(b)  pravides  the 
foteign  cnttlElBey  taurtatioa  Kdos  for 
foreign  tax  ^^detwi  mihatioBs  govenied 
by  f  U0B-4t-  Section  Ui06^61tc| 
de&es  the  l^rm  Iteeign  tax 
redetsniinf  ^ion"  by  r^cranoe  t*  dhe 
defiiytion  oMUaiaad  b  1 1  JQS-3ltc). 

Section  1|406^6T(d)  (1).  (2).  (3).  andt*) 
sets  out  tfiej  Moramtlon  reqidrsd  to  be 
provided  tin  iw  internal  Sevenoe 
Service  in  emer  to  recompute  a 
taiqwycr's  llaitad  States  tax  ttafaOity. 

Section  li9K-6T(e)  provides  a  de 
minimis  ex^#ptiaa  to  the  notification 
and  redetominalion  requirements  of 
S  1.90S-CT. 

Section  l|906-«T(f)  provides  the 
effective  diite  for  1 1 JQS-6T. 

Section  aO^Meo-lT  seU  out  rules 
govendng  O^  imposition  of  die  dvil 
penalty  un4#r  section  6689  of  the 
Internal  BeVhoue^Zode  for  foilure  to  fite 
notice  of  a  lirelgB  tax  redeteniinatton 
uritiyn  tha  iipUoable  tinw  period. 
Section  30tl668»-lT(d)  provides  a 


reasonahleaauseaaoeption  to  ( 
iBvasitioo«f4hasivitpanalty.  and 


Par.  4.  New  if  Ittfr^aT.  1J06-4T  and 


ap{rfication  of  Hut  axoeption. 

Special  Anuyaes 

These  ndes  are  not  m^or  rales  as 
defined  in  Executive  Orderl22M. 
'Qwrefoasr  a  Regulatoiy  in^mct  Aaalyais 
is  not  nouisad.  A,  genesal  notioa«{ 
propeaadndemaking  is  not  required  fagr 
5  Ua.C.  SSi4ot  tampowny  wigutotions 
llierefare.  these  rules  do  not  ooostitBte 
regalatioas  aab|act  to  the  Ragalatoiy 
FlexibiUty  Aot{S  U.S£.  Chapter  6)  and 
a  Raguiatoiy  Flexibility  Analyais  is  not 
required. 

DrafHng  luf utmalieB 

The  prindpid  audmr  of  these 
regulations  is  E&|.  Dicker  of  the  Office 
of  Associate  Chief  Counsel 
(Intemation^  within  dm  Office  of 
Chief  Counsel  lalenal  Revenue 
Sendee.  Howevac  odiar  persannel  from 
offices  of  the  Internal  Revenue  Servios 
and  'neasiiv  D^artmant  paitic^Mtad 
in  developing  Iha  iwgiilations  on  matters 
-  of  substance  and  sljia. 


26  CFRjjei-l  Through  LSKff-1 

incooM  taxesr  United  States 
iavasteaato  afanad.  FoieigB  «arreaay» 
Fbeeignitax  credit. 

26  CPR  301.6654-1  Thiotfgh  301M9&-1 

InooBK  taxes.  Administration  and 
psooadnmrftnalties. 

26C3mP0rt602 

fUpbrting  and  reconflceeping 

requiresMnts. 

Adupthut  vf  tmendawnts  to  ths 
resutatioas 

Aceording^.  28CFR  Parte  1. 901.  and 
602  are  amended  as  fbUoWs: 

PART  1— MCOIE  TAX;  TAXABLE 
YEARS  BEQUmmQ  AFTER 
DECEMBER  31.  IMS 

msragrqili  1.  The  authority  for  Part  1 
is  amended  by  adding  the  foUowing 
citationR 

Authority: 26 U£.C 7805.*  *  'Sectiaaa 
1.906-3T  and  rSOSMT  abo  iuMd  aader  26 
US.C  960  (c)(4). 

f|lJ0»4and1J06-<  (Itemovedl 

Par.  2.  Sections  1.905-3  and  l.go&-5 
are  removed. 


I 


S  1.966-4  I 

ttJOS-a  (Amended] 

Pw.  S.  The  text  of  i  L906^  is 
redesiganted  as  paragraph  («0  of 
|1.90»^ 


(a)  Foreign  tax  ndeterauaation$ 
8iAjectto9ecti0M8esthtou^B69of 
the  latemal  Revenue  Code.  lUs  section 
applies  to  a  foreign  tax  redetennination 
that  occurs  in  a  taxpayei^s  taxable  year 
beginning  alter  Deceinber  31. 1966  witii 
respect  to—. 

^1)  Tax  diat  is  paid  or  aocnied  by  or 
on  behalf  of  a  taxpayer  (including  taxaa 
paid  or  accrued  prior  to  January  1. 1967), 
or 

(2)  Tax  timt  is  deemed  paid  or  accrued 
by  a  taxpayer  under  aectton  602or 
section  aeo-wMb  csspect  to  aamings  and- 
profite  of  a  foreign  coiporatiaa 
accumulated  in  taxabla  yeacsof  tite 
foreign  caiporation  beginning  «fter 
December  31. 1966. 

^CanmKytavaBiatioarak»-{l) 
Acciftaiaff^ieigii  tax.  Acemed  and 
myidfarBign  tax  liabilities 
dnnoniinatan  la  fniaigii  iiieni  |  as 
deleminad  under  foesign  law.  shdlhd 
tranalatod  into  doUais  «t  the  axcfasMga 
rate  as  «f  the  last  day  of  the  taxable 
year  of  the  taapnyw.  ■ 

(ai-flijiiiudi  wffianiga  fax.  Boseign 
tax  liabUities  denominated  in  fimign 
current  ahaU  be  tranalated  tarta  dollars 
at  the  rate  of  SKchanga  f or  tha  date  «l 
the  paymant  of  tha  ibnlgB  tax.  Tax 
withheU  in  foea^  canuMf  ahatt  ha 
translated  into  doHarert  tha  rate  fry  the 
date  on  which  the  tax  to  withheld. 
Estimated  tax  paid  in  fatajmi  currency 
shall  be  tianslated  into<h>Uars  at  ths 
rate  for  dw4ateon  which  tlte  estimated 
tax  paymant  is  aMda. 

(3)  Jhl^iaidlf  etf /bf«SR  ftsc.  A  refond  of 
foreign  tax  shall  be  tranalatad  into 
dollars  using  the  exchange  rate  for  dm 
date  of  tha  payment  of  the  lorsign  taxes. 
If  a  refund  of  foreign  tax  relates  to 
forslgn  taxes  paid  on  more  than  one 
date,  then  the  refond  ahaU  be  denned  to' 
be  derived  fraas.  and  shall  ^^dxice.  the 
last  paysaent  of  foreign  taxes  first,  to  the 
extent  tkeasef.  See  I  uga6'^T(<Q(3) 
relating  to  the  method  of  adjustment  of  a 
foreign  coiporatioB's  po^  of  earnings 
and  proSto  and  foreign  taxes. 

(4)  Aitocafimn  afrefundt  trffbreiga 
tax.  Refands  of  foreign  tax  siwll  be 
allocated  to  the  same  asperate  category 
asfrirrign  taxes  to  wUcfa  dm  refunded 
taxaa  rriata.  Refunds  ars  rriated  to 
forsiga  taxasof  a  separste  categoiy  if 
the  tssaign  tax  that  was  lafanded  was 


category.  See  section  6IMfd)  and  I UOI- 
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6  concerning  the  allocation  of  taxes  to 
separate  categories  of  income..  Earnings 
and  promts  of  a  foreign  corpora ticm  in 
the  separate  category  to  which  the 
refund  relates  shall  be  increased  to 
reflect  the  foreign  tax  refund. 

(5)  Basis  of  foreign  currency  refunded. 
A  recipient  of  a  refund  of  foreign  tax 
shall  detemine  its  basis  in  the  currency 
refunded  under  the  following  rules. 

(i)  If  the  functional  currency  of  the 
qualifled  business  unit  (as  defined  in 
section  989  and  the  regulations 
thereunder,  hereinafter  "QBIT')  that 
paid  the  tax  and  received  the  refund  is 
the  United  States  dollar  or  the  person 
receiving  the  refund  is  not  a  QBU,  then 
the  recipient's  basis  in  the  foreign 
currency  refunded  shall  be  the  dollar 
value  of  the  refund  determined,  under 
paragraph  (b)(2]  of  this  section,  on  the 
date  the  foreign  tax  was  paid. 

(ii)  If  the  functional  currency  of  the 
QBU  receiving  the  refund  is  not  the 
United  States  dollar  and  is  different 
from  the  currency  in  which  the  foreign 
tax  was  paid,  then  the  recipient's  basis 
in  the  foreign  currency  refunded  shall  be 
equal  to  the  functional  currency  value  of 
the  non-functional  refunded  translated 
into  functional  currency  at  the  exchange 
rate  between  the  functional  currency 
and  the  non-functional  currency, 
determined  under  paragraph  (b)(2)  of 
this  section,  on  the  date  the  foreign  tax 
was  paid. 

(iii)  If  the  functional  currency  of  the 
QBU  receiving  the  refund  is  the  currency 
in  which  the  refund  was  made,  then  the 
recipient's  basis  in  the  currency 
received  shall  be  the  amount  of  the 
functional  currency  received. 
For  purposes  of  determining  exchange 
gain  or  loss  on  the  initial  payment  of 
foreign  tax  in  a  non-functional  currency, 
see  section  988.  For  purposes  of 
determining  subsequent  exchange  gain 
or  loss  on  the  disposition  of  non- 
fufactional  currency  the  basis  of  which  is 
determined  under  this  rule,  see  section 
988. 

(c)  Foreign  tax  redetermination.  For 
purposes  of  this  section,  the  term 
"foreign  {d%  redetermination"  means  a 
change  in  the  foreign  tax  liability/  that 
may  affect  a  United  States  taxpayer's 
foreign  tax  credit.  A  foreign  tax 
redetermination  includes — 

(1)  A  refund  of  foreign  taxes; 

(2)  A  difference  between  the  dollar 
value  of  the  accrued  foreign  tax  and  the 
doiiar  value  of  the  foreign  tax  acttially 
paid  attributable  to  differences  in  the 
units  of  foreign  currency  paid  and  the 
units  of  foreign  currency  accrued;  or 

(3)  A  difference  between  the  dollar 
value  of  the  accrued  foreign  tax  and  the 
dollar  value  of  the  foreign  tax  actually 


paid  attributable  to  fluctuations  in  the 
value  of  the  foreign  currency  relative  to 
the  dollar  between  the  date  of  accrual 
and  the  date  of  payment. 

(d)  Redeterminationof  United  States 
tax  liability — (1)  Foreign  taxes  paid 
directly  by  a  United  States  person.  If  a 
foreign  tax  redetermination  occurs  with 
respect  to  foreign  tax  paid  or  accrued  by 
or  on  behalf  of  a  United  States  taxpayer, 
then  a  redetermination  of  the  United 
States  tax  liability  is  required  for  the 
taxable  year  for  which  the  foreign  tax 
was  claimed  as  a  credit.  See  S 1-905- 
4T(b)  which  requires  notification  to  the 
Internal  Revenue  Service  of  a  foreign 
tax  redetermination  in  situations  in 
which  a  redetermination  of  United 
States  liability  is  required.  However,  a 
redetermination  of  United  States  tax 
liability  is  not  required  (and  a  taxpayer 
need  not  notify  the  Service)  if  the 
foreign  tax  redetermination  is  described 
in  paragraph  (c)(3)  (that  is,  it  is  caused 
solely  by  a  foreign  currency  fluctuation), 
and  the  amount  of  the  foreign  tax 
redetermination  with  respect  to  the 
foreign  country  is  less  than  the  lesser  of 
ten  thousand  dollars  or  two  percent  of 
the  total  dollar  amount  of  the  foreign  tax 
initially  accrued  with  respect  to  that 
foreign  country  for  the  taxable  year.  In 
such  case,  an  appropriate  adjustment 
shall  be.  made  to  the  taxpayer's  United 
States  tax  liability  in  the  taxable  year 
during  which  the  foreign  tax 
redetermination  occurs. 

(2)  Foreign  taxes  deemed  paid  under 
sections  902  or  960— {i)  Redetermination 
of  the  United  States  tax  liability  not 
required.  Subject  to  the  special  rule  of 
paragraph  (d)(4),  a  redetermination  of 
United  States  tax  liability  is  not 
required  to  account  for  the  effect  of  a 
redetermination  of  foreign  tax  paid  or 
accrued  by  a  foreign  corporation  on  the 
foreign  taxes  deemed  paid  by  a  United 
States  corporation  under  sections  902  or 
960.  Instead,  adjustments  shall  be  made, 
and  notification  of  such  adjustments 
shall  be  filed,  as  required  by  paragraphs 
(d)  (2)  and  (3)  of  this  section. 

(ii)  Adjustments  to  pools.  In  the  case 
of  a  foreign  tax  redetermination  that 
affects  the  amount  of  foreign  taxes 
deemed  paid  by  a  United  States 
corporation  for  a  taxable  year — 

(A)  If  the  foreign  tax  redetermination 
occurs  more  than  90  days  before  the  due 
date  (determined  with  extensions)  of  the 
United  States  taxpayer's  United  States 
income  tax  return  for  such  taxable  year 
and  before  the  taxpayer  actually  files 
•that  return,  then  that  United  States 
taxpayer  shall  adjust  the  foreign  tax 
credit  to  be  claimed  en  that  rettun  for 
such  taxable  year  to  account  for  the 
effect  of  Ihe  foreign  tax  redetermination 
(including  the  impact  of  the  foreign  tax 


redetermination  on  the  earnings  and 
profits  of  the  foreign  corporation); 

(B)  If  a  foreign  tax  redetermination 
occurs  after  the  filing  of  tiieUnlted 
States  tax  return  for  such  taxable  year, 
than  appropriate  upward  ot  downward 
adjustments  shall  be  made  at  the  time  of 
the  foreign  tax  redetermination  to  the 
pool  of  foreign  taxes  and  the  pool  of 
earnings  and  profits  of  the  foreign 
corporation  as  provided  in  paragraph 
(d)(3)  to  reflect  the  effect  of  the  foreign 
tax  redetermination  in  calculating 
foreign  taxes  deemed  paid  with  respect 
to  distributions  and  inclusions  (and  the 
amount  of  such  distributions  and 
inclusions)  that  are  includible  in  taxable 
years  subsequent  to  the  taxable  year  for 
which  such  tax  return  is  filed;  and 

(C)  If  the  foreign  tax  redetermination 
occurs  within  90  days  of  the  due  date 
(determined  with  extensions)  of  the 
United  States  tax  return  and  before  the 
taxpayer  actually  files  its  tax  return, 
then  the  taxpayer  may  elect  either  to 
adjust  the  foreign  tax  credit  to  be 
claimed  on  that  return  in  the  manner 
described  in  subparagraph  (A)  of  this 
paragraph  (d)(2)(ii)  or  adjust  the  pools  of 
foreign  taxes  and  earnings  and  profits  to 
reflect  the  effect  of  the  foreign  tax 
redetermination  in  the  manner 
described  in  paragraph  (d)(2)(ii)(B), 
provided  that  consistent  elections  are 
made  by  the  taxpayer  and  all  other 
members  of  the  affiliated  group,  as 
defined  in  section  1504(a),  of  which  the 
taxpayer  is  a  member,  with  respect  to 
all  foreign  tax  redeterminations 
occurring  on  or  before  any  date  within 
the  90  day  period. 

(iii)  Reporting  requirements.  If  an 
adjustment  to  the  appropriate  pool  of 
foreign  taxes  and  earnings  and  profits  is 
required  under  paragraphs  (d)(2)(ii)  (B) 
or  (C),  the  United  States  corporation 
shall  attach  a  notice  of  such  adjustment 
to  its  return  for  the  year  with  or  within 
which  ends  the  foreign  corporation's 
taxable  year  during  which  the  foreign 
tax  redetermination  occura.  The  United 
States  corporation  shall  provide:  its 
name  and  identifying  number  the 
foreign  corporation's  name,  address,  and 
identifying  number  (if  any);  the  amount 
of  any  refunds  of  foreign  taxes  and  the 
exchange  rate  as  of  the  time  of  the 
original  payment  of  the  refunded  foreign 
taxes:  the  amounts  of  unrefunded 
foreign  taxes  when  paid  and  when 
accrued  in  foreign  currency,  the 
exchange  rates  for  the  accrual  and 
payment  dates  of  unrefunded  foreign 
taxes,  and  the  dollar  an^ounts  of 
unrefunded  foreign  taxes  p«ld  and 
accrued;  the  current  balani^  of  the 
pools  of  earnings  and  profits  and  foreign 
taxes  before  and  after  the  foreign  tax 
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redetermination:  and  Bttch  other 
infonnatio4  as  the  Service  may  require. 
If  a  taxpayer  niay  be  required  to 
redeterminedts  United  States  tax 
Uabiiity  undfer  paragraph  (d)(4)(ii)  of 
S  1.00&-3T  lielating  to  foreign  tax 
adjustmenniof  two  percent  or  more),  the 
notice  shall  kepdfically  identify  foreign 
tax  adjustments  described  in  such 
paragraph  and  shall  include  a  complete 
factual  desoiption  justifying  the 
overaccrual  bf  foreign  tax.  If  the  United 
States  corporation  fails  to  attach  the 
required  notice,  to  provide  the  necessary 
informatiooJ  or  to  make  the  required 
adjustments;  then  it  must  provide 
notification  pf  the  foreign  tax 
redetermination  under  { 1.905-4T.  The 
Service  ma^  in  its  discretion,  make  a 
redeterminanon  of  United  States  tax 
liabilify,  ana  subject  the  taxpayer  to  the 
interest  provisions  of  section  6601  and 
the  penalfy  provisions  of  section  6689 
and  the  r^^ations  thereunder, 
(iv)  Examples.  The  following 
examples  iupstrate  the  application  of 
paragraph  ^)(2)  (ii)  and  (ui)  of  this 
section.  In  each  case,  the  exceptions  of 
paragraph  (d)(4)  do  not  apply. 

Example  (ijj.  Controlled  foreign  corporation 
S  is  a  wlioUy-6wned  subsidiary  of  domestic 
corporation  fi  P  is  a  fiscal  year  taxpayer 
wlioM  taxable  year  ends  on  June  30.  P  does 
not  request  ^q  extension  for  filing  iU  United 
States  tax  relim  for  tlie  taxable  year  ending 
June  3a  198aind  files  its  return  on  iU 
September  IU  1968  due  date.  S  is  a  calendar 
year  taxpayM  In  1987,  S  earned  lOOu  of 
Subpart  F  iiiMme  and  accrued  foreign  taxes 
with  respect  ^0  that  income  of  20u.  At  the 
time  of  accn^  the  exchange  rate  was  tl:4u. 
S  paid  the  ZOU  of  accrued  tax  %vith  respect  to 
its  income  oQ  |ane  15. 1988,  when  the 
exchange  rallEl  was  tl:2u.  P  includes  the  lOOu 
in  gross  incoiae  under  section  8Sl(a)  and 
claims  a  credit  under  section  980.  P  must  use 
the  amount  of!  taxes  actually  paid  by  S 
(ZOusglO)  inj  ieteimining  foreifpn  taxes 
deemed  paidl^y  P.  Pursuant  to  paragraph 
(d)(2)(ii)(A).  pis  required  to  compute  foreign 
taxes  deemetfi  paid  taldng  into  account  the 
foreign  tax  rMetermination  that  occurred  on 
)une  15.  wiiiaM  was  more  than  90  days  before 
the  due  date  a  Fs  tax  return  (September  IS, 
1988)  and  befdre  P  actually  filed  its  return. 

Example  (^  The  facts  are  the  same  as  in 
Example  (1),  lexcept  that  S  paid  its  tax 
liabiUty  on  Otitober  W.  1068.  P  filed  iU  United 
States  incomU  tax  return  for  1967  on 
September  \i\  1987,  before  the  foreign  tax 
redeterminaliSn.  P  properly  computed  its 
section  980  cndit  on  its  1987  return  «rith 
respect  to  its^  ioOu  Subpart  F  inclusion  on  the 
basis  of  the  UKWDt  of  accrued  foreign  tax. 
Subiact  to  the  special  rale  of  paragraph 
(d)(3)(iv).  P  ik  kequired.  pursuant  to  the 
provisions  of  ^aivpaph  (dMZMUMB),  to  make 
the  approprim  ad|ustments  to  the  relevant 
pool  of  fofeim  taxes  and  pool  of  earnings  and 
profits  for  pimoses  of  calculating  foreign 
taxes  deeme^  paid  in  subsequent  Uxable 
years. 


Example  (3).  Controlled  foreign  corporation 
S  isa  «^Uy-ownsdsubaidiaiy  of  domestic 
cofporalion.  P.  P  is  a  fiscal  year  Oune  30) 
taxpayer,  and  S  is  a  calendar  year  taxpayer. 
In  1987. 8  earned  lOOu  of  general  limitation 
manufacturing  income  that  was  not  Subpart  F 
income.  S  accrued  40u  in  foreign  tax  wi& 
respect  to  that  income  as  of  the  end  of  its 
taxable  year  when  the  exchange  rate  was 
$l:4n.  During  1987  and  1988,  P  received  no 
distributions  (and  had  no  section  961(a)(1) 
inclusions!  from  S.  S  paid  its  taxes  on  Mardi 
15, 1968  when  the  exchange  rate  was  tl:2u 
(4(hi3Bt20).  S  received  a  refund  of  foreign  tax 
of  20h  on  July  1. 1888.  No  section  905  (c) 
adjustment  is  required  on  these  facts.  As  of 
the  end  of  196a  S's  pool  of  general  limitation 
accumulated  earnings  and  profits  equals  80u 
(lOOu-ata),  and  its  pool  of  foreign  taxes 
imposed  on  general  limitation  income  equals 
$10  (40u-20u«20u.  translated  as  of  the  date 
of  payment  ($l:2u),  equals  $10) 

(3)  Adjustments  to  the  pools  of 
earnings  and  profits  and  foreign  taxes— 
(i)  In  general  If  a  foreign  corporation  is 
required  to  adjust  its  earnings  and 
profits  and  foreign  taxes  under  §  1.905- 
3T(d)(2)(ii]  (B)  or  (C).  then  that 
adjustment  shall  be  made  in  accordance 
with  the  provisions  of  this  section. 

(ii)  Refunds  of  foreign  taxes.  A  foreign 
corporation  shedl  reduce  its  pool  of 
foreign  taxes  in  the  appropriate  separate 
category  by  the  United  States  dollar 
amount  of  a  foreign  tax  refund 
translated  as  provided  in  paragraph 
(b)(3).  A  foreign  corporation  shall 
increase  its  pools  of  earnings  and  profits 
in  the  appropriate  separate  category  by 
the  functional  currency  amount  of  the 
foreign  tax  refund.  The  allocation  (^  the 
refund  to  the  appropriate  separate 
categories  shall  be  made  in  accordance 
with  SS  1.905-3T(b)(4)  and  1.904-6.  If  a 
foreign  corporation  receives  a  refund  of 
foreign  tax  in  a  currency  other  than  its 
functional  currency,  that  refund  shall  be 
translated  into  its  functional  currency, 
for  purposes  of  computing  the  increase 
to  its  pool  of  earnings  and  profits,  at  the 
exchange  rate  us  of  the  date  of  the 
payment  of  the  foreign  tax. 

(ill)  Additional  assessments  of  foreign 
tax.  A  foreign  corporation  shall  increase 
its  pool  of  foreign  taxes  in  the 
appropriate  separate  category  by  the 
United  States  dollar  amount  of  Aie 
additional  foreign  tax  paid  or  accrued 
translated  as  provided  in  paragraphs  (b) 
(1)  and  (2).  A  foreign  corporation  shall 
decrease  its  earnings  and  profits  in  the 
appropriate  separate  category  by  the 
functional  cturency  amount  of  the 
additional  foreign  tax  paid  or  accrued. 
The  allocation  bf  the  additional  amount 
of  foreign  tax  among  separate  categories 
shall  be  made  in  acconbnce  with 
{ 1.904-6. 

(iv)  Refunds  of  foreign  taxes  of  lower 
tier  foreign  corporations  that  cause 


d^icits  in  foreign  taxpooh.  If  a  lower 
tier  foreign  cnporation  receives  a 
refund  of  foreign  tax  after  making  a 
distribution  to  an  ujiper  tier  foreign 
corporation  and  tiie  nfimd  would  have 
th^  effect  of  reducing  below  zero  the 
lower  tier  corporation's  pool  of  foreign 
taxes  in  any  separate  category,  then 
both  die  lower  tier  and  upper  tier 
corporations  shall  adjust  die  appropriate 
pool  of  foreign  taxes  to  reflect  that 
refund.  The  upper  tier  foreign 
corporation  shall  adjust  its  p^l  of 
foreign  taxes  by  the  difference  between 
tha  United  States  dollar  amount  of 
foreign  tax  deemed  paid  by  the  upper 
tier  foreign  corporation  prior  to  the 
refund  and  the  United  States  dollar 
amount  of  foreign  tax  recomputed  as  if 
the  refund  oooirred  prior  to  the 
distribution.  The  upper  tier  foreign 
corporation  shall  not  make  any 
adjustment  to  ito  earnings  and  profits 
because  foreign  taxes  deemed  paid  by 
the  upper  tier  corporation  are  not 
included  in  the  upper  tier  corporation's 
earnings  and  profits.  The  lower  tier 
foreign  corporation  shall  adjust  its  pool 
of  foreign  taxes  by  the  difference 
between  the  United  States  dollar 
amount  of  the  refund  and  the  United 
States  dollar  amount  of  the  adjustment 
to  the  upper  tier  foreign  corporation's 
pool  of  foreign  taxes.  The  earnings  and 
profito  of  the  lower  tier  foreign 
corporation  shall  be  adjusted  to  reflect 
the  fidl  amount  of  the  refund.  The 
provisions  of  this  paragraph  (d)(3)(iv)  do 
not  apply  to  distributions  or  inclusions 
to  a  United  States  person.  See  S  1.90&- 
3T(d)(4)(iv)  for  rules  relating  to  actual  or 
deemed  distributions  made  to  a  United 
States  person. 

(v)  Ex(unples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (d)(3). 

Example  (1).  Controlled  foreign  corporation 
(CFC)  is  a  wholly-owned  subsidiary  of  its 
domestic  parent  P.  Both  CFC  and  P  are 
calendar  year  taxpayers.  CFC  has  a 
functional  currency,  the  u,  other  than  the 
dollar  and  maintains  its  pool  of  earnings  and 
ptoflts  in  dmt  currency.  At  the  end  of  year  1, 
CFC  paid  lOOu  in  taxes  with  respect  to  non- 
Subpart  F  income  when  the  exchange  rate 
was  $l:lu.  In  year  2,  on  a  date  that  is  after  P 
filed  iU  United  States  tax  return,  CFC 
receives  a  refund  of  SOu  of  its  year  1  taxes. 
QPC  made  no  distributions  to  P  in  year  1.  In 
accordance  with  paragraiA  (d)(3)(ii)  and 
subject  to  paragraph  (dH4),  CPC  shall  reduce 
its  pool  of  foreign  taxes  by  ttO  and  increase 
its  po(d  of  earnings  and  profits  by  SOu. 

Example  (2j.  Controlled  foreign  corporation 
(CFC)  is  a  wholly-owned  subsidiary  of  its 
domestic  parent.  P.  Both  CFC  and  Pare 
calendar  year  taxpayer*.  In  year  1  CFC 
earned  400u  of  general  limitation 
manufecturing  income  and  200u  of  shipping 
income.  On  date  1,  CFCpaid  200u  of  foreign 
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tax,  lOOu  with  respect  to  general  Uiiritation 
maaafKlning  iBOone.  aalMOii  writh  i 
to  shippui  inome.  Od  dale  1.  Mm  « 
rate  ia  tl:la.  On  dale  1  a  dale  that  to  I 
the  filiag  of  P**  United  Stolaa  tax  iwlun.  CFC 
receivea  a  la&md  of  TSu.  2Sa  of  wlbch  ia 

related  to  the  mamiliirtiirii^  iimnmf  aod  SOs 

of  whkh  is  related  to  tte  shipping  income. 
Snbjecl  to  paragraph  (d)(4).  CPC  riiali  rednca 
iu  peob  of  faratgn  taxes  lalatod  to  general 
limitatioB  IneaaM  aad  sfaippiag  incoaM  by  125 
and  ISOI  respaetivaiy  (baoMea  the  tafandia 
translated  at  dw  sale  of  aHdM^a  prarafl^ 
on  the  date  of  payaMBt  of  the  foiaivi  lax^ 
and  inaeaae  the  respactiva  poob  of  aami^B 
and  profits  by  2Su  and  SOU  (bacaoae  die 
earnings  and  profits  are  increased  by  the 
functional  carreogr  amount  of  the  rrfund 
received).  If  the  reAnd  to  CPC  was  not 
spedlicallyjrehtad  to  any  separate  category 
of  inconai.  CPC.  pvsaaat  to  I  um-a.  is 
requited  to  aitocate  tiat  refaad  in  accordance 
with  the  praviakms  of  tfut  section. 

Exampk(3f.  CFCl  is  a  foreign  corporatian 
that  is  wfaoBy-owned  by  P.  a  doaiestic 
corporation.  CFCZ  is  a  Ibreiyi  coipwation 
that  is  wfaoHy-owiied  by  CFCl.  Unless  stated 
othti  wise,  the  exchange  rate  is  always  $l.lu. 
In  year  1.  CPCI  haa  aanings  and  psolts  of 
100b  (net  of  ioni^  taxes)  and  paid  100a  in 
foreiffi  laxas  with  respect  to  dnae  earnings. 
CFCZ  has  no  iBOOBM  and  pays  no  fdfeiip 
taxes  in  years  2  aad  3.  CFCl  has  no  earnings 
and  profits  otter  than  diooa  reaultiiv  from 
distxibntions  bain  CFC2  and  pqys  no  foreign 
taxes. 

Sitaatiam  fif.  In  year  2,  CPC2  receives  a 
refand  irf  foieigB  taxes  of  2S«.  In  year  3,  CFCZ 
makaa  a  dMrihatiaa  of  CFCl  of  SO*.  CFCl  is 
deemed  to  have  paid  tM  of  foceipi  taxes 
with  respect  to  tta*  diatittiattaa  tfOto/ 
l2Su  X  $7H  At  dM  and  of  year  3,  the  foUowiiv 
rcfiecto  tepoabflf  eaiaii^Bnd  profits  and 
foreign  taxes  of  CFCl  and  CFCZ. 


CPC2: 
VI... 

Y2... 
Y3.„ 
CFCl: 
Y3._ 


100 

100.f2S-125 

125-<50>=75 

50 


tioo 

S100-<SZ5>-S75 
S75-<t30>.S45 

30 


SituaUoo  (iJ).  The  facts  are  the  i 
situation  (i).  except  that  CFCZ  i 
distribution  of  SOU  in  year  2  and  receives  a 
refund  of  7Su  in  year  3.  In  year  2  the  «Bonnt 
of  fofciffi  taxes  deemed  paid  by  CFCl  wooU 
be  SfiO  (SOu/lOOuxSlOO).  Both  CFCl  and 
CFCZ  must  adiust  their  pools  of  foreign  taxes 
in  year  3  because  the  year  3  refiud  would 
have  the  effect  of  reducing  bdow  saro  CFC2's 
pool  of  foreign  taxes.  CFCl  taduoes  its  pool 
of  foreign  taxea  by  $«ZM  detemuned  as 
follows:  fiO  (fate^  taxes  deemed  paid  on 
the  distrdmtion  from  CFC2)  -C7.14  (the 
foreign  taxes  that  would  have  been  deemed 
paid  had  the  refund  oociuflrad  prior  to  the 
distribution  (50u/l7SuxS2S)).  CFCZ  raduces 
iU  pool  of  fteeiffii  taxas  by  t3Z.M  (the 
difference  botMraen  the  dollar  vahia-of  7Su 
refund  detemiaad  aa  of  Um  date  of  payment 
of  the  Coiwipi  tax.and  the  M&Mad^ashBent 
to  CFCl's  pool  of  fqreiffi  taxes).  At  the  eiMLaf 
year  3,  the  following  reflects  the  pools  of 
foreign  taxes  and  earnings  and  profits  for 
CFCl  and  CFCZ 


' 

"TSSff" 

rofWQn  mn 

OPCt 
v« 

100 

100-<S0>-S0 

5e>7S-1S 

90 
60 

tioo 

tioo-' <SSO> -980 
ia»-<ttS.14>-$17J6 

tso 

teO-<t42M>-t7.14 
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va 

CFCf: 

v»                                                 

va ,           

(4)  Exc^Uioaa.  Tkm  proviaions  of 
par^fapk  (d)(2)  of  tliia  SMtion  alaD  not 
apply  and  a  radntcffliinatiaii  (rf  United 
States  tax  Mabffity  ia  required  to  account 
for  me  effect  of  a  redetennination  of 
foreign  tax  on  foreign  taxes  deemed 
paid  by  a  United  States  ooipotation 
imder  section  002  or  sectiaa  iMO  to  die 
extent  provided  in  this  patapaph  (d)(4). 

(i)  HyperinPatioaary  cunwKiea.  A 
redetermination  of  United  States  tax 
liability  is  required  if  the  foreign  tax 
liability  is  in  a  hypeiinflationary 
currency.  Tlie  term  ^ypoinflationary 
currenty"  means  the  currency  of  a 
coimtiy  in  which  tlwre  is  cuinalative 
inflation  during  die  base  period  of  at 
least  lOOX  as  determined  by  reference  to 
the  consumer  price  index  <rf  the  country 
listed  in  the  "M"**«<y  issues  of 
Intemati(HiaI  Financial  Statistics,  or  a 
successor  puUication.  of  the 
Intematiooal  Monetary  Fond.  "Base 
period"  means,  writh  req>ect  to  any 
taxable  year,  the  thirty-six  calendar 
months  immediatety  preceding  the  last 
day  of  such  taxable  year  (see  { 1M&- 

(ii)  Foreign  tax  adjuMtmeat  of  two 
percent  or  ntone.  If  the  foreign  tax 
liability  of  a  United  States  taiqiayer  is  in 
a  currenqr  other  than  a 
hyperinilatioaary  currency  and  the 
amount  of  foreign  tax  accrued  for  the 
taxable  year  to  a  foreign  countiy.  as 
measured  in  units  of  foneign  cairency, 
exceeds  the  amount  of  foreign  tax  paid 
to  that  foreign  countiy  for  the  taxable 
year  (as  measured  in  units  of  foreign 
currency)  by  at  least  two  percent,  then 
the  Service,  in  its  discretion,  may 
require  a  redetennination  of  United 
States  tax  liability. 

(iii)  Exaaipie.  Tha  provisions  of 
paragrairii  (dX4Xii)  are  iUustrated  by  die 
fottowog  example. 

Examph.  Contndled  foreign  corporation  is 
a  whoUy-owued  snbaidiary  of  its  domestic 
parent.  P.  Both  CFC  and  P  are  calendar  year 
taxpayem.  la  year  1.  CFC  has  general 
limitatian  inooaM  of  200b  and.  by  y«ar«id. 
had  acanad  laraiga  taxaa  with  raspsct  to  that 
iaooma  of  lOOu  whan  the  exchaaga  rate  is 
Slrlu.  In  year  1.  CFC  makaa  a  distributian  to 
P  of  SOu.  half  of  its  earnings  snd  profits  of 
lOOu.  P  is  deemed  to  have  paid  $50  of  foreign 
tte  with  respect  to  that  distiibutian  (sOu/lOOu 
X  $100).  In  year  Z.  after  P  has  Bled  its  United 
States  tax  return.  CPC  pays  ite  actual  foreign 
tax  liability  of  9B.S0  when  the  exchange  rate 
is  $l:lu.  Subject  to  paragraph  (d)(4),  CFC 
must  reduce  its  pool  of  foreign  taxes  by  $1.50 


and  taicreaaa  ^  eoRaspoadiag  pool  of 
aamiags  aad  prafito  by  1.S0B.  (The  refund  ia 
tranatatad  tato  doBan  at  the  rate  of  exdianfe 
pievalMagan  thadateof  poymantof  the 
Msatg^  tox.  and  tna  adfostmaBt  to  earnings 
and  vaoteiaia /V^h  yaarl  CrC  aarna 

IZOuoftaxwhenthaawhaaprntelstiaa. 
bi  year  S.  Crc  disMbatea  IMa  to  P.  P  ia 
deamad  to  have  paid  tiza  of  fani^  tax 
(($4aJ0  +  tUO)  X  vaOaiiSLBOa  +  aOu^fai 
year  3.  after  P  AM  ite  year  2  United  Stales 
tax  retnn.  CFC  pays  ite  actual  year  2  tax 
liabflity  of  lOtn  when  the  exchuga  rate  is 
$l^«.  The  Service  may  require  P  to 
recompute  ite  year  2  United  States  tax 
liability  to  acooant  for  die  eUsct  of  the 
ovenoonal  of  fofciffi  tax  pufsuant  to 
I  lJn6-3rT(d)(4Xii). 

(iv)  DepeH  in  foreign  tax  pool.  A 
redeterminatiaB  of  United  States  tax 
liability  is  raqdred  if  a  fardgn  tax 

forciga  taxes  deosed  paid  widi  respect 
to  a  Subpart  Pindnsion  or  an  actud 
dislributioB  which  has  die  efhct  of 
reducing  below  zero  the  distrfimtiitg 
foreign  coiporatiaD's  pool  of  foreign 
taxes  in  any  sepante  catagoiy.  WhiBthar 
a  foveijpi  oolporation's  poolitf  fondga 
taxes  is  redaoad  below  aero  shall  be 
detenaiMd  at  (he  doae  of  dw  taxable 
year  ot  the  raiei^  coipoiatioB  in  whidi 
the  foreign  tax  redetermination 
occurred.  In  no  case  shafl  taxes  paid  or 
accrued  with  respect  to  one  separate 
categoiy  be  applied  to  offwt  a  nagative 
balance  in  any  other  separate  category. 

M  Rtcaapla.  The  provishais  of 
paragraph  (dK4)(iT)  are  illustrated  by 
the  following  exanqrie. 

ExoBvie-  Centwdlad  foreign  corporation 
(CFC)  iaa  whoily«wnad  subsidiary  of  P.  a 
domaalic  oofpomtian.  Both  P  and  CFC  are 
calendar  year  laxpayara.  hi  year  1.  CFC  has    . 
200u  of  gsnanl  Uailatian  iaooBu  with 
respect  to  wUch  UO  af  taxaa  an  paid  when 
the  exchaaga  rate  wna  OLltt.  In  year  1,  CPC 
distributas  half  (50u)  of  ite  earnings  and 
profite  (lOOtt).  Uadar  section  802.  P  ia  deemed 
to  have  paid  $60  of  the  Coraign  taxea  paid  by 
CPC  with  raspact  to  that  distribution  (SOu/ 
lOOu  X  $100).  In  year  2.  CFC  raceivas  a 
refund  of  aU  of  ite  year  1  taxaa  (lOOu).  In  year 
Z,  CFC  earns  an  addidonal  ZSOu  of  taicoBa— 
ZOta  of  ahipptaigiikiHBa  with  respect  to 
wMAlflOn  of  taxaa  aia  paid,  sad  aou  of 
geaaral  limitation  income  with  respect  to 
whidi  46u  of  taxaa  are  paid  i^an  the 
exchange  rate  was  $l.-lM.P  is  Jsqaiwd  to 
redetermine  ite  year  1  Unitwi  Stats*  tax 
liability  to  account  for  the  foreign  tax 
redetermination  occulting  in  year  Z  because, 
if  an  adjustment  to  CFCs  pool  of  general 
limitati<m  taxes  were  made,  the  pool  «vould 
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be  <$5<.  CFG  is  not  permitted  to  cany  a 
deficit  in  any  fool  of  foreign  taxes;  Aerefore, 
P  must  redeteiinine  its  United  States  liability 
for  year  1.     , 

(e)  Foreigh  tax  imposed  on  foreign 
refund  If  the  redetermination  of  foreign 
tax  for  a  ta^^ible  year  or  years  is 
occasioned  by  the  refund  to  the 
taxpayer  of  ijaxes  paid  to  a  foreign 
country  or  possession  of  the  United 
States  and  die  foreign  country  or 
possession  imposed  tax  on  the  refund, 
then  the  amount  of  the  refund  shall  be 
considered  to  be  reduced  by  the  amount 
of  any  tax  doscribed  in  section  901 
imposed  by  { ftie  foreign  country  or 
possession  6f  the  United  States  with 
respect  to  svph  refund.  In  such  case,  no 
other  credit  iknder  section  901,  and  no 
deduction  under  section  184,  shall  be 
allowed  fori^ny  taxable  year  with 
respect  to  stich  tax  imposed  on  such 
refund.       jj 

(f)  Reducmn  of  corporate  level  tax  on 
distribution  of  earnings  and  profits.  If  a 
United  State!  shareholder  of  a 
controlled  f^ign  corporation  receives  a 
distributioni^ut  of  previously  taxed 
earnings  antf  profits  and  A  foreign 
countiy  has!  Imposed  tax  on  the  income 
of  the  controlled  foreign  coiporation, 
which  tax  is  reduced  on  distribution  of 
the  earnings  and  profits  of  the 
corporation]  then  the  United  States 
shareholder!  ihall  redetermine  its  United 
States  tax  Ujajbility  for  the  year  or  yean 
affected. 


81.905-4T 

lofUnttedStatMtai 
raMiMDrary). 

(a)  Appliaation  of  this  section.  The 
rules  of  thislaection  shall  apply  if,  as  a 
result  of  a  foreign  tax  redetermination 
as  defined  in  (  1.905-3T(c).  a 
redetermination  of  United  States  tax 
liability  is  reouired  under  S  1.905-3T. 

(b)  Notifiiition—{\)  General  rules. 
Any  United  States  taxpayer  for  which  a 
redeterminaitton  of  United  States  tax 
Uability  is  required  shall  notify  the 
Secretary  ih  Oie  manner  described  in 
this  paragra^  (b),  and  the  Service  will 
redetermine)  ihe  United  States  tax 
liability  of  th^  United  States  taxpayer. 
Notificationiehall  be  made  by  filing 
Form  1120X  or  1040X,  and  Form  1116  or 
1116,  in  the  manner  described  in  the 
instructions  I  Ho  Form  1116  with  the 
Service  Center  where  the  taxpayer  filed 
the  tax  retuM  clauning  the  foreign  tax 
credit  to  whith  the  notice  relates. 
Notification  ehall  be  filed  within  the 
time  prescrified  by  and  shall  contain  the 
information  iiisquired  by  this  paragraph 
(b).  The  amt^t  of  tax.  if  any,  due  upon 
a  redetetmioetion  shall  be  paid  by  the 
taxpayer  aflBr  notice  and  demand  has 
been  made  by  the  Service.  Subchapter  B 


of  chapter  63  of  the  Code  (relating  to 
deficiency  procedures)  shall  not  apply 
with  respect  to  the  assessment  of  the 
amount  due  upon  such  redetermination. 
In  accordance  with  section  905(c)  and 
section  6S01(c)(5).  the  amount  of 
additional  tax  due  shall  be  assessed  and 
collected  without  regard  to  the 
provisions  of  section  6401(a)  (relating  to 
limitations  on  assessment  and 
collection).  The  amount  of  tax.  if  any. 
shown  by  a  redetermination  to  have 
been  overpaid  shall  be  credited  or 
refunded  to  the  taxpayer  In  accordance 
with  the  provisions  of  S  301.6Sll(d}-3. 

(2)  Time  for  filing.  If  a 
redetermination  of  United  States  tax 
liability  is  necessitated  by  a  foreign  tax 
redetermination  diat  reduced  the 
amount  of  foreign  taxes  paid  or  deemed 
paid,  then  the  United  States  taxpayer 
shall  file  the  notification  with  respect  to 
such  foreign  tax  redetermination  within 
180  days  after  the  date  the  foreign  tax 
redetermination  occurs.  If  a 
redetermination  of  United  States 
liabiUty  is  necessitated  by  a  foreign  tax 
redetermination  that  increased  the 
amount  of  foreign  taxes  paid  or  deemed 
paid,  then  the  United  States  taxpayer 
claiming  foreign  tax  credits  for  accrued 
foreign  taxes  must  notify  the  Service 
within  the  period  provided  by  section 
6511(d)(3)(A).  Filing  of  tiie  appropriate 
notification  within  the  prescribed  time 
shall  constitute  a  claim  for  the  refund  of 
United  States  tax. 

(3)  Notification  contents— [i]  In 
general.  The  taxpayer  shall  provide  the 
Service  vnth  information  sufficient  to 
redetermine  the  tax  including,  but  not 
limited  to  the  following:  the  United 
States  taxpayer's  name,  address,  and 
identifying  number  the  taxable  year  or 
years  of  the  taxpayer  that  are  affected 
by  the  redetermination  of  United  States 
tax  Uabilify;  information  required  in 
paragraph  (b)  (ii)  and  (iii)  below  the 
respect  to  foreign  tax  redeterminations 
affecting  the  redetermination  of  United 
States  tax  Uabilify,  including 
information  in  a  form  that  will  enable 
the  Service  to  verify  and  compare  the 
original  computations  with  respect  to  a 
claimed  foreign  tax  credit,  the  revised 
computations  resulting  bom  the  foreign 
tax  redeterminations,  and  the  net 
changes  resulting  therefrom. 

(ii)  Direct  foreign  tax  credit  In  the 
case  of  foreign  taxes  paid  by  or  on 
behalf  of  the  taxpayer,  if— 

(A)  The  taxpayer  receives  a  refund  of 
foreign  tax,  the  taxpayer's  information 
shall  include:  the  amount  of  foreign 
taxes  paid  in  foreign  currency;  the  date 
or  dates  the  foreign  taxes  were  paid;  the 
rate  of  exchange  on  each  date  the 
foreign  taxes  were  paid;  the  amount  of 


the  foreign  taxes  refunded  in  foreign 
currency; 

(B)  The  foreign  taxes  when  paid  differ 
from  the  accrued  amounts  claimed  as 
credits  by  the  taxpayer  because  of 
fluctuation  in  the  value  of  the  foreign 
currency  in  which  the  foreign  taxes  were 
paid,  the  taxpayer's  information  shall 
include  the  following:  the  date  on  which 
foreign  taxes  were  accrued  and  the 
dates  on  which  the  foreign  taxes  were 
paid;  the  rates  of  exchange  for  each  such 
date;  and  the  amount  of  foreign  taxes 
accrued  or  paid  in  foreign  currency  on 
each  such  date; 

(C)  The  foreign  taxes  when  paid  differ 
from  accrued  amoimts  claimed  as 
credits  by  the  taxpayer  because  the 
taxpayer  is  assessed  additional  or  less 
forei^  tax.  the  taxpayer's  information 
shall  include  the  following:  the  original 
amounts  and  information  described  in 
subdivision  (B)  of  this  paragraph 
(b)(3)(ii);  the  amount  of  additional  or 
reduced  foreign  tax  in  foreign  currency; 
and  the  revised  amounts  and 
information  described  in  subdivision  (B) 
of  this  pcffagraph  (b)(3)(ii). 

(iii)  Foreign  taxes  deemed  paid.  In  the 
case  of  foreign  taxes  paid  or  accrued  by 
a  foreign  corporation  that  are  deemed 
paid  or  accrued  under  section  902  or 
section  960  and  with  respect  to  which 
the  taxpayer  is  required  to  redetermine 
its  United  States  tax  Uabilify,  the  United 
States  taxpayer's  information  shaU 
include  the  foUowing:  the  foreign 
corporation's  name  and  identifying 
number  (if  any);  the  dates  and  amounts 
of  any  dividend  distributions  or  other 
inclusions  made  out  of  earnings  and 
profits  for  the  affected  year  or  years; 
and  the  amount  of  earnings  and  profits 
from  which  such  dividends  were  paid 
for  the  affected  year  or  years;  and 
information  described  in  paragraph 
(b)(3)(ii)  as  appUed  to  the  foreign 
corporation.  In  the  case  of  a  failure  to 
attach  the  required  notification  or  to 
make  the  required  adjustments 
described  in  { 1.905-3T(d)(2)(iii).  tiie 
taxpayer's  information  shaU  also 
include  a  complete  factual  description 
justifying  that  failure. 

(c)  Interest  and  penalty — (1)  General 
rules.  If  a  foreign  tax  redetermination 
results  in  a  redetermination  of  United 
States  tax  Uabilify.  tiien  interest  shaU  be 
computed  on  the  deficiency  or 
overpayment  in  accordance  with 
sections  6601  and  6611  and  the 
regulations  thereunder.  No  interest  shaU 
be  assessed  or  collected  on  any 
deficiency  resulting  from  a  refund  of 
foreign  tax  for  any  period  before  the 
receipt  of  the  refund,  except  to  the 
extent  interest  was  paid  by  the  foreign 
country  or  possession  of  the  United 
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States  on  the  refimd  for  the  period.  In  no 
case,  however,  shall  interest  aMes«ed 
and  collected  puiayaat  lo  Ate  praceding 
8«itenoe  for  any  period  bdwe  receipt  of 
the  rdimd  exceed  the  amount  that 
otherwise  would  have  been  nnecisod 
and  coU«:ted  under  section  6601  and  the 
regulations  thereunder  for  that  period. 
Interest  shall  be  assessed  firom  the  time 
the  taxpayer  (or  the  foreign  corporation 
of  whidi  the  taxpayer  is  a  shueholder) 
receives  a  refund  until  the  taxpayer 
pays  the  additional  tax  due  die  United 
States.  . 

(2)  No  interest  on  adtfustmeatg  to  ! 
poois  offoreiga  taxes.  A  deficiency  or 
overpayment  of  United  States  tax 
liability  does  not  result  from  a 
redetenninatifHi  of  foreign  tax  unless  a 
redetenninatioo  of  United  States 
liability  is  required.  Consequently,  no 
interest  wiU  be  paid  by  or  to  a  United 
States  corporation  as  a  result  of 
adjustments  by  a  foreign  corporation  to 
its  pools  of  foreign  taxes  and  aaminga 
and  profits  under  paragraph  (dK2)  of 
{li)06-3T. 

(3)  Imposition  of  penalty.  Failure  to 
comply  with  the  provisions  of  this 
section  shall  subject  the  tajqwyer  to  the 
penalty  provisions  of  section  6689  and 
the  re^ilations  thereunder. 

(d)  Effective  date.  The  provisions  of 
this  section  apply  to  foreign  tax 
redeterminations  described  in  S  1.905- 
3T(a).  Notwithstanding  paragraph  (b)(2) 
of  this  section  (relating  to  time  bv  filing 
the  required  notice),  the  taxpayer  shall 
have  180  days  after  the  publication  of  an 
Announcement  in  the  Internal  Revenue 
Bulletin  notifying  taxpayers  of  the 
availability  of  the  Forms  and  ' 

instructions  to  comply  with  the 
provisions  of  this  section.  In  no  cas^, 
however,  shall  this  paragraph  (d) 
operate  to  extend  the  statute  of 
limitations  provided  by  section 
6511(d)(3)(A). 


S1.M6-5T 
and  currency 
taxredalsrml 
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(Tsmperary). 

(a)  In  general.  This  section  sets  forth 
rules  governing  the  application  of 
section  9Q6(c)  to  foreign  tax 
redeterminations  occurring  prior  to ! 
January  1, 1967.  However,  the  roles  of 
this  section  also  apply  to  foreign  tax 
redeterminations  occurring  after 
December  31, 1966  with  respect  to 
foreign  tax  deemed  paid  under  section 
902  or  section  960  with  respect  to 
earnings  and  profits  accumulated  in 
taxaUe  years  of  a  foreign  corporation 
beginning  ivior  to  January  1. 1967. 

(b)  Currency  tranalation  /ii/e»— (1) 
Foreign  taxes  paid  by  the  taxpayer  and 


certain  foragn  taxes  deemed  paid. 
Fnwiffitaxaapaid  in  fbrrign  currency 
that  are  paid  by  or  en  belmlf  of  a 
taxpayer  or  deemed  paid  mider  section 
960  (or  under  sectian  902  in  a  deened 
distribotian  ander  section  124^  shall  be 
translated  into  dolhrs  at  the  rate  of 
exchange  fior  Ifae  date  of  the  peynent  of 
the  foreign  tax.  Refands  of  such  taxes 
shall  be  translated  into  dollars  at  die 
rate  of  exchange  for  die  date  ^  ^ 
refund. 

(2)  Foreign  taxes  deemed  paid  on  aa 
actuid  distribution.  FanigfitKxes 
deemed  paid  by  a  taxpayer  under 
section  9iD2  with  respect  to  an  actnal 
distribution  and  refuids  of  such  taxes 
shall  be  translated  into  dollars  at  the 
rate  of  exdiai^  for  the  date  of  the 
distribution  of  the  pamii^  to  which  the 
taxes  relate. 

(c)  Foreign  tax  redetemination.  The 
tenn  "foreign  tax  redetermination'' 
means  a  foreign  tax  redetermination  as 
defined  in  9  1.605-3T(c). 

(d)  Redetermination  of  United  States 
tax  iiability^i)  In  geaeraL  A 
redetennination  of  United  SUtes  tax 
liability  is  required  with  respect  to  any 
foreign  tax  redetennination  subject  to 
this  section  and  abaU  be  subject  to  the 
requiremente  of  i  1  J05-4T(b)^  Tlie 
content  of  the  notification  required  by 
this  paragraph  (d)  shall  be  the  same  as 
provided  in  {  1  J0&-4(b)(3).  except  as 
modified  by  paragraphs  (d)  (2).  (3).  and 
(4)  of  this  section. 

(2)  Refunds.  In  the  case  of  any  refund 
of  foreign  tax.  the  rate  of  exchange  on 
the  date  of  the  refund  shall  be  included 
in  the  information  required  by  S  1.605- 
4T(b)(3PMA). 

(3)  Foreign  taxes  deemed  paid  under 
section  902.  In  the  case  of  foreign  texes 
paid  or  accrued  by  a  foreign  corporation 
that  are  deemed  paid  or  accrued  under 
section  902  with  respect  to  an  actual 
distribution  and  with  respect  to  which 
there  was  a  redeterminaticm  of  foreign 
tax,  theUnited  States  taxpayer's 
information  shall  include,  in  Hen  of  the 
information  required  by  paragraph 
(bH3Kiii).  the  following:  the  fore^ 
corporation's  name  and  identifying 
number  (if  any);  die  date  on  wfaidi  die 
foreign  taxes  were  accrued  and  the 
dates  on  which  die  foreign  taxes  were 
paid;  the  amounto  of  the  foreign  taxes 
accrued  or  paid  in  foreign  ciurency  on 
each  sudi  date;  the  dates  on  which  any 
foreign  taxes  were  refunded  and  the 
amounts  thereoih  the  dates  and  amounto 
of  any  dividend  distributions  made  out 
of  earnings  and  profito  for  die  affected 
year  or  years;  this  rate  of  exchange  on 
the  date  of  any  mcfa  distribution;  and 
the  amount  of  earnings  and  profito  from 
which  such  dividends  were  paid  for  the 
affected  year  or  years. 


(4)  Anngpi  taxes  deeawd paid  under 
sectioa  980.  In  the  case  of  foreign  taxes 
paid  under  section  960  (or  udder  section 
602  in  the  case  of  an  amount  treated  as  a 
dividend  under  section  12481,  ^e  rate  of 
exdiange  detennined  under  f  1,964-1  for 
translating  accrued  foreign  taxes  iliall 
be  included  in  the  infoimation  required 
by  S 1  J06-4T{b)(3Mid)  in  Hen  of  die 
exchange  rate  fr^  die  date  of  die 
accrual 

(e)  Exception  for  de  minimis  currency 
fhictuatioos.  A  United  States  taxpayer 
need  not  notify  the  Service  of  a  foreign 
tax  redetennination  diat  resulte  solely 
fixim  a  currency  fluctuation  if  the 
«mount  of  such  redetermination  with 
respect  to  the  foreign  country  is  less 
than  the  lesser  of  ten  thousand  dollars 
or  two  percent  of  &e  total  doDar  amount 
of  the  foreign  tax.  prior  to  the 
adjustment  initially  accrued  widi 
respect  to  that  foreign  country  for  the 
taxable  year. 

(f)  Special  effective  date.  If  a  foreign 
tax  redetermination  within  the  imxnii^j 
of  this  section  occurs  after  December  a. 
1979,  and  before  July  26. 196&  and  die 
taxpayer  has  not  notified  the  Service 
before  that  date  of  the  redetenniaatioB 
as  required  under  S  liKNM  as  it 
appeared  in  the  CFR  dated  ^Hil  1, 198B, 
dien  the  taiqtayer  shaD  have  160  days 
after  the  publicatian  of  an 
Announcement  to  the  Internal  Revenue 
Bulletin  notifying  taxpayers  of  the 
availabilify  of  the  Forms  and 
instructions  to  compfy  with  the 
provisions  of  this  section.  Failure  to 
comply  with  the  provisions  of  this 
section  shall  sol^ect  the  taxpayer  to  die 
penalty  provisions  of  section  6689  and 
the  regnletions  thereunder.  In  no  case, 
however,  shall  this  paragrairii  operate  to 
extend  the  statate  of  limitations 
provided  by  section  6511(dH3MA). 

PART  aOI-mOCCOURE  AND 
AOMMISTIUTION 

Par.  5.  The  audiorify  for  Part  301  is 
amended  by  adding  the  fidlowing 
citation: 

aBU&dTMK.*  *  *  Section 
IT  also  issued  nnder  26  US.C 


301.1 
WUim). 

Par.  6.  New  S  301.6689-lT  is  added 
immediatefy  after  S  301.6688-1.  to  read 
as  follows: 


{SOU 


I  tolHenoMoeof 


(a)  Application  of  civi!  penalty.  If  a 
foreign  tax  redetennination  was  made 
widi  respect  to  taxes  for  wfaidi  the 
taxpayer  |H«viousfy  daimed  the  foreign 
tax  credit,  and  the  taxpayer  foiled  to 
notify  the  Service  on  or  before  the  date 


y^rfiwUail^rttr  /  VeL  a>.  MM21  /  Tlwaday.  Jiie  28.  Hea  (  Riito*  aad  lUgaitttoM         Mttt 


preaoribed  in  ftgdaitiao*  under  sefclion 
906(i4  or  kt  t^Mifient  tinder  nctnm 
«HA(^  (2)  ftf  giving  notfee  of  a  foreign 
tax  radetatwIihaHoo.  dien.  unless 

,  of  this  sectionqiiriies, 
there  stiall  bJM  added  to  the  ddBdency 
attributable  \f  such  radetennlnation  an 
amount  detettiined  under  paragrai^  (b) 
of  this  section. 

(b)  AatouMof  penalty.  The  amount  of 
the  penalty  mall  be  equal  to — 

(1)  Five  pe^nt  of  die  d^ciency  if  the 
failure  is  for  i^t  more  than  one  month, 
plus 

(2)  An  additional  five  percent  of  the 
deficiency  for  each  month  (or  fraction 
thereoO  during  which  the  failure 
continues,  bat  not  to  exceed  in  the 
aggregate  twenty-five  percent  of  the 
deficiency.  If  |he  penalty  imposed  under 
paragraph  ^}  of  this  section  applies, 
then  the  penalty  imposed  under  section 
6653(a),  rela<i^  to  failure  to  pay  by 
reason  of  neki^ent  or  intentional 
disregard  of  rtiles  and  regulations,  shall 
not  apply. 

(c)  Poreigii  tax  redetermination 
defined.  Vat  purposes  of  this  section,  a 
foreign  tax  redetermination  is  any 
redetenninanbn  for  whidi  a  notice  is 
required  unddr  section  905(c)  and  the 
regulations  thereunder,  or  section 
404A(g)(2)  af  d  the  regulations 
thereunder. 

(d)  Reasonable  cause.  The  penalty  set 
forth  in  this  lotion  shall  not  a|^Iy  \t  it 
is  estaiblished  to  the  satisfaction  of  the 
Service  that  the  failiue  to  file  the 
notification  >Hthin  the  prescribed  time 
was  due  to  reasonable  cause  and  not 
due  to  willful  neglect  An  affirmative 
showing  of  reasonable  cause  must  be 
made  in  the  rarm  of  a  written  statement 
that  sets  form  all  die  facts  alleged  as 
reasonable  (jause  for  the  failure  to  file 
the  notificat^n  on  time  and  that 
contains  a  d^tlaratien  by  the  taxpayer 
that  the  statf  |nent  is  made  under  the 
penalties  of  perjury.  This  statement 
must  be  filed  with  the  service  center  in 
which  the  nplification  was  required  to 
be  filed.  Thel  taxpayer  must  file  this 
statement  w(ti  the  notice  required  under 
section  905(d)  and  the  regulations 
thereunder  or  section  404A(g)(2)  and  the 
regulations  thereunder.  If  the  taxpayer 
exercised  ordinary  business  care  and 
prudence  and  was  nevertheless  unable 
to  file  the  noitification  ivithin  the 
prescribed  tfane.  then  the  delay  will  be 
considered  te|  be  due  to  reasonable 
cause  and  ntt  wUlfuInegfect 

(e)  Effective  date.  Tlita  seclioii  tt 
effective  witil  aesficet  to  Coreipi  tmi,. . 


redetaraainatianfl  occulting  after 
DeaenberSl,  1979. 

PART  602-OIIB  CONTROL  NUHBERS 
UMDER  THE  PAPERWORK 
REDUCnONACT 

Fir.  7.  The  audiority  for  Part  002 
continues  to  read  as  follows: 

Aolbarfly: »  US.C  7806. 

{602.101    [Amended] 

Par.  •.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
die  table  "8 1.905-4T  *  *  *  1545-1056". 
"§1.905-5T*  •  •  1545-1056",  and 
"§  301.6e8»-lT  *  '  *  1545-1066". 
Lanneoce  B.  GibiM, 
CommtMsioner  of  Internal  Revenue. 

Approved:  June  1, 1988.  , 

O.  Donaldson  Chapoton, 
Assistant  Secretary  of  tiie  Treasury. 
[FR  Doc.  88-14073  Filed  6-22-88;  8:45  am] 

aajJHQ  coos  4S3IM1-H 


DEPARTMENT  OF  JUSTICE 

28CFRPart20 

[Order  No.  12t2-«0] 

Procedures  for  States  and  Locaiillss 
to  Rsquost  IndomnMcation  Against 
Clahno  for  Oawgaa,  Cots  and  Olhsr 

■* ^*c ■ fi-  , ,-  -  J  fc~ —  ^n»^ji»»  — a 

Discloayra  or  Um  of  Criminal  HMory 
Record  Information  by  tha  FCM 

AOENCVt  Department  of  Justice. 
ACnON:  Find  rule. 


r.  The  Federal  Bureau  of 
Investigation  (FBI)  conducts  national 
security  investigations  of  indivlduab  for 
the  purpose  of  determining  eligibility  for 
access  to  classified  information  or  for 
assignment  to  or  retention  in  sensitive 
national  security  duties.  An  essential 
element  of  these  national  security 
investigations  is  the  review  of  state  and 
local  criminal  history  record 
information  While  many  state  and 
localities  have  voluntarily  provided 
criminal  history  record  informaUon  to 
the  FBI.  a  significant  number,  because  of 
their  laws  or  policies,  have  not  done  so. 
Congress,  therefore,  amended  5  U.S.C 
9101  which  establishes  a  mechanism  for 
mandatory  access  to  such  records  for 
the  purposes  described  above.  Hie 
amendbient  adds  the  FBI  to  the  list  of 
agendas  empowered  to  invoke  the 
mandatory  access  provisions  of  5  U.S.C 
910L  The  unique  combination  of 
national  security  concerns,  issues  of 
states' ri^ttSi  and  n-need  to  respect  die 
prtvaqfr  «i|^  of  Ainericana.  led^ 


I  to  iadude  an  indeaudacatfoo 
proiMon  in  the  taw.  niese  fagalBdons 
describe  who  soay  rtgneet  an 
indemnificatloa  sjj^eeaieBt  and  describe 
die  mandatoty  provisions  of  the  FBTs 
Indemnification  Agreement  the 
procedures  for-requesting  the  agieement 
and  the  procedures  for  giving  notice  of 
claims  within  the  scope  of  the 
agreraient 

tf»itcin»i  OATK  June  23.  Ifleo.  These 
provisioiis  shall  expire  December  4, 1968 
unless  extended  or  limited  by  Congress. 

row  ramHER  iNPonaATioN  contact: 
Joseph  R.  Davis,  Esq.,  202-324-3000. 

StlPPLEMENTAIIV  mnMIMATION:  These 
regulations  were  prepared  by  the  FBI 
and  represent  the  interpretation  of  Tide 
Vm  of  Pub.  L  99-169,  H  801-«)3, 99 
Stat.  1002, 1006-1011  (1905),  as  amended 
by  Public  Law  99-569,  §  402. 100  Stat 
SlOa  3196  (1986). 

lliis  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291. 
Therefore,  a  regulatory  impact  analysis 
has  not  been  prepared. 

This  regulation  does  not  have  an 
impact  on  small  business  and.  therefore, 
is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.a  601-602). 

List  of  Sobjecto  in  28  CFR  Part  20 

National  security  investigations. 
Indemnification. 

For  the  reasons  set  fordi  in  the 
preamble,  28  CFR  Part  20  is  amended  as 
follows: 

1.  The  audiority  dtation  for  Part  20  is 
revised  to  read  as  follows: 

Audiari^  Pub.  L  96-83;  87  Stat  187  (42 
U&C  370t  et  seq4  28  U.&C  53^  Pub.  L  9^- 
544. 88  StaL  1115:  Pub.  L  90-180, 99  SUL  1002, 
1008-1011.  as  amended  by  Pub.  L.  9»-S60, 100 
StaL  319a  3196. 

2.  Subpart  D,  consisting  of  li  20.39- 
20.43  and  an  appendix,  is  added  to  read 
as  follows: 


.CoaterOttier 

I  By  ■WBaoa*" 
IMsf  Iftwge  Of  flee  nf  Crfcrtn^  Ifcioni 

Record  liiKmnsHpn  by  Oie  FBI 

Sac 

20.39   Scop*  «id  pwpoae 

2040   Ganefaldsfinitlaas. 

2a41    EUglbUHy  far  ludHBMiDcatioa 

20.42    nooadwasfbrteqaesttagao 

indemnification  agreement 
2a4S  Tanas  flftodasudficaltea 
Appeadli    Address  of -the  Bsderat  Bareaa  of 

tnvnitlgstlna 


I 
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SubpartD    Procedural faf^gtelee and 

Againet  Ctehne  For  Demagee,  Coet  or 
Other  MoMlafy  Loee  Ceueed  by 
Neglgent  Dieeioeura  or  Uae  of 
Criminal  HMory  Record  toiformatlon 
by  the  FBI 

920.39   ScofM  and  purpoM.         t 

(a)  Pursuant  to  5  U.S.C.  9101.  t^e  FBI 
has  the  right  to  criminal  history 
information  of  state  and  local  criminal 
justice  agencies  in  order  to  determine 
whether  a  person  may: 

(1)  Be  eligible  for  access  to  classified 
information:  • 

(2)  Be  assigned  to  sensitive  national 
security  duties;  or 

(3)  Continue  to  be  assigned  to  national 
security  duties. 

(b)  lliis  part  set  out  the  conditions 
under  which  the  FBI  may  sign  an 
agreement  to  indemnify  and  hold 
harmless  a  state  or  locality  against 
claims  for  damages,  costs,  and  other 

^monetary  loss  caused  by  negligent 
disclosure  or  use  of  criminal  history 
record  information  by  the  FBI. 

(c)  The  procedures  set  forth  in  this 
part  do  not  apply  to  situations  where  the 
FBI  seeks  access  to  the  criminal  history 
records  of  another  Federal  agency. 

(d)  By  law  these  provisions 
inplementing  5  U.S.C.  9101(b)(3)  shall 
expire  December  4, 1988,  unless  the 
duration  of  said  section  is  extended  or 
limited  by  Congress.  | 

§20.40   QMMnlitallnWora. 

For  the  purpose  of  S  §  2a39  through 
20.43  of  SubpartD: 

"Criminal  history  record  information*' 
means  information  collected  by  criminal 
justice  agencies  on  individuals 
consisting  of  identifiable  descriptions 
and  notations  of  arrests,  indictments, 
informations,  or  other  formal  criminal 
charges  and  any  disposition  arising 
therefrom,  sentencing,  corrections 
supervision,  and  release.  The  term  does 
not  include  indentification  information 
such  as  fingerprint  records  to  the  extent 
that  such  information  does  not  indicate 
involvement  of  the  individual  in  the 
criminal  justice  system.  The  term  does 
not  include  those  records  of  a  state  or 
locality  sealed  pursuant  to  law  from 
access  by  state  and  local  criminal 
justice  agencies  of  that  state  or  locality. 

"Locality"  means  any  local 
government  authority  or  agency  or 
component  thereof  within  a  state  having 
jurisdiction  over  matters  at  a  county, 
municipal  or  other  local  govenunent 
level. 

"State"  means  any  of  the  several 
states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Northern  Mariana  Islands,  Guam,  the 


Virgin  Islands,  American  Samoa,  the 
Trust  Territory  of  Pacific  Islands,  and 
any  other  territory  or  possession  of  the 
United  States. 

S20.41    ElgibHItyforindMHiNiartion. 

As  provided  for  under  5  U.S.C. 
§  9101(b)(3),  a  state  or  locality  may 
request  an  indenmification  agreement. 
To  be  eligible  for  an  indenmification 
agreement  a  state  or  locality  must  have 
had  a  law  in  effect  on  December  4. 1985 
that  prohibited  or  had  the  effect  of 
prohibiting  the  disclosure  of  criminal 
history  record  information  to  the  FBI. 

jf  M.Ct  ^Procedurw  tor  requesting  an 
mosinmiicelloo  agrsemsfit. 

When  requesting  an  indemnification 
agreement,  the  state  or  locality  must 
notify  the  FBI.  at  the  address  listed  in 
the  appendix  to  this  part  of  its  eligibility 
for  an  indemnification  agreement  It 
must  also: 

(a)  Certify  that  on  December  4, 1985. 
the  state  or  locality  had  in  effect  a  law 
which  prohibited  or  had  the  effect  of 
prohibitiitg  the  disclosure  of  criminal 
history  record  information  to  the  FBI; 
and 

(b)  Append  to  the  request  for  an 
indemnification  agreement  a  copy  of 
such  law. 

{20143   Terms  of  Indemnification. 

The  terms  of  the  indemnification 
agreement  must  conform  to  the 
following  provisions: 

(a)  Eligibility.  The  state  or  locality 
must  certify  that  its  law  prohibits  or  has 
the  effect  of  prohibiting  the  disclosure  of 
criminal  history  record  information  to 
the  FBI  for  the  purposes  described  in 

S  20.39(a)  and  that  such  law  was  in 
effect  on  December  4, 1985. 

(b)  Liability.  The  indemnification 
agreement  must  reflect  the  following: 

(1)  The  FBI  must  agree  to  indemnify 
and  hold  harmless  the  state  or  locaUfy 
bom  any  claim  for  damages,  costs  and 
other  monetary  loss  arising  from  the 
negligent  disclosure  or  use  by  the  FBI  of 
criminal  history  record  information 
obtained  frvm  that  state  or  localify 
pursuant  to  5  U.S.C.  9101. 

(2)  The  indemnification  will  include 
die  officers,  employees,  and  agents  of 
the  state  or  localify. 

(3)  The  indemnification  agreement 
will  not  extend  to  any  act  or  omission 
prior  to  the  transmittal  of  the  criminal 
history  record  Information  to  the  Federal 
agency. 

(4)  The  indemnification  agreement 
will  not  extend  to  any  negligent  acts  on 
the  part  of  the  state  or  localify  in 
compiling,  transcribing  or  faiUng  to 
delete  or  purge  any  of  the  Information 
tnmsmitted. 


(c)  Consent  and  access  requirement 
In  requesting  the  release  of  criminal 
history  record  information  from  the  state 
or  localify.  the  FN  represents  that 

(1)  It  has  obtained  the  written  consent 
of  the  individual  under  investigation 
after  advising  him  or  her  of  the  purposes 
for  which  that  information  is  intended  to 
be  used  by  a  Privacy  Act  of  1974. 5 
U.S.C.  552a.  or  equivalent  notice; 

(2)  It  has  advised  that  individual  of 
the  right  of  access  to  that  information  by 
a  Privacy  Act  advisement  5  U.S.C. 

1 552a,  or  equivalent  notice:  and 

(3)  Upon  request  the  FBI  will  provide 
the  individual  access  to  criminal  history 
record  Information  received  frt>m  the 
state  or  localify,  as  required  by  5  U.S.C. 
{9101(d). 

(d)  Purpose  requirements.  The  Federal 
agency  vrill  use  die  criminal  history 
record  Information  only  for  the  purposes 
stated  in  {  2a39. 

(e)  Notice  and  litigation  procedures. 
The  state  or  localify  must  utilize  the 
following  notice  procedures  when  filing 
a  claim: 

(1)  The  state  or  localify  must  give 
notice  of  any  claim  against  it  on  or 
before  the  10th  day  after  the  day  on 
which  a  claim  against  it  is  received,  or 
on  which  it  has  notice  of  such  a  claim. 

(2)  The  notice  must  be  given  to  the 
Attorney  General  and  to  the  United 
States  Attorney  of  the  district  embracing 
the  place  wherein  the  claim  is  made. 

(f)  Final  determination.  The  Attorney 
General  shall  make  all  determinations 
regarding  the  settlement  or  defense  of 
such  claims. 

Appendix— Address  of  die  Federal 
Bureau  of  Investigation 

Federal  Bureau  of  Investigation,  9th 
Street  &  Peimsylvania  Avenue  NW.. 
Washington.  DC  20535. 

Date:  June  la  198& 
Edwin  MsMain. 
Attorney  General. 

(FR  Doc.  88-13768  Filed  6-22-88;  8:45  am] 
BNJJNS  coos  441S-01-M  |  - 


DEPARTMENT  OF  THE  TREASURY 
Otfloe  of  Foreign  Aeeete  Control 
31CFRPartS65 

Panamanian  Traneactlona  Regulatlone{ 
Correction 

AOmcY:  Office  of  Foreign  Assets 

Control.  Treasury. 

ACnow:  Rnal  rule. 

summary:  On  April  8. 1988.  the 
President  Issued  Executive  Order  No. 
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ITOli 


autfamitf. 

Emergency-] 

U.SJC. 

meonitw 

rwuBO  in 

that  Order. 

israedthe 

RegolatiiHU 

3.1968(53 

Panamanian  I 

in  the  Uhlle^i 


ImiiiiIiIib  II   ■* 

,  lovouiigne 


FoivenAct(90 
jov.),  oidering  neoified 
KieNoriega^olis 
In  iaqileaientatloa  of 
Tireasuiir  Department 
Thuiaactions 
Regulatioiis")  on  Jime 
2056^  which  block 
'vemment  aseets  located 
tea  and.  with  certain 


exceptions,  ftohibit  ttansf««  and 
payawnta  loi^  Noriega/'Solit  regime 
fhmi  the  UhMd  Statea.  and  by  U& 
peraona  andluA  eonthriled  Panamanian 
entities  loca^  in  Pieinama.  Thia  nile 
amends  Ae  (tjagalatioBS  to  pcnnit 
payment  of  i^dalaeeuity  taxiM  to  the 
Noci«gB/Sol|4  n«ime  by  U^  persoos 
and  anbaidiittei  bcat^  in  Panama. 

J  90MVMCV« 

CdnfaGt  Ikfai^  L  Mnendi.  Chief 
C^OQiMii  1U  4M  37»4M0e.  or  Sleven^L 
Pinter.  Orief  ar  EJcensing.  Tel:  (209 
379i<4l2M,  Omoe  of  Foreign  Assets    ; 
Control  bept^taent  of  tte  IVeasury, 
WBriiington4 

iav  waowmrKwi.  Since  the 

R^daUonsliwrfve  a  fokelBa  afEairs 
funcMaB.  ttejarovlstfms  of  the 
AdministratMe  Proceduie  Ac^  S  US.C 
553.  reqtdtin||notice  of  proposed 
rulemaking,  appartunity  for  public 
participatio4wid  delay  in  effective 
date,  are  inaptoUeablK  Bteauae  ao 
notice  of  proposed  rulenraking  is 
required  Mr  tiis  rule.  IhaRegalatofy 
Plexibflify  ML  5V&C  Wl^e/se^.  doea 
not  apply.  BMause  the  Regulattons  are 
isaaed  widi  inqwct  to  a  foreign  affairs 
tuncttoR  of  tib  United  States,  tfiey  are 
not  aubject  t^JExecutiw  Order.  12291  of 
Febt«aiyl7>rW91.  dealli«  with  Federal 
legalatiaBS  ' 

list  of  Subiacts  in  31 CFR  Part  565 

PananM,  B|^>cking  of  assets.  Transfers 
of  assets.  Penalties.  Rqiorting  and     . 
recordkeepii<g  requirements. 

For  dw  reasons  set  fbrtfi  hi  the 
preamble,  SljtFR  Part  565  is  amended 
as  follows:    > 
\\ 
PAWTS6S    i»|MiAIIAtilAM 
TRANSACTIONS  REQULATI0N8 

1.  The  authority  citation  for  Part  565 
continues  tor^ad  as  follows: 

Amiwtty:  8aU.8.Cl701  et  wq.:  BjO. 
1263S,  S3  PR  12^  (April  12. 1988). 

2.  Section  505.503  is  amended  by 
redesignating  paragraph  (b)  as 
paragraph  (c  dpaiagra|ih(c)  as 
paragraph  ((^  and  paragra^  (d)  as 


paragraph  (e)  and  adding  a  new 
paragraph  (b)  te  read  as  Elbows: 

fS«SJ50»  Certain 


(H  Att  payamnta  made  in  ooanectlon 
widi  aodal  aecarity  taxes  and  fees  are 
authorized. 
•       •       •       •       • 

3.  In  S  565.503.  the  newly  redesignated 
paragraph  (d)  is  amended  by  inserting 
the  words  "are  authorized"  in  the  first 
sentence  after  "business  activity." 

4.  fai  1 665.503.  the  newly  redesignated 
paragraph  (e>  is  amendedby  removing 
die  phrase  "of  social  security  taxes  diat 
are  normally  widiheld  for  individuals 
and  jpaid  by  odier  persons:." 


5.  Seetiott  se&aoite  amended  by 
removing  the  aeoond  sentaaoe  in  its 
entirely,  and  by  removing  the  phrase 
"tin  paymaat  of  social  security  taxes 
paid  by^an  indiviifaal  whldt  are 
normally  paid  by  his  or  h«r  employer,  pr 
oTotiier^tedielhMsailencei   > 

Dated  fane  UklMS. 
R.  Klchaid  Newcomh. 
Diwotor,  Qfpce  i^Fbnign  AsaatsControL 

Approved: 


Depvtji  SwL  nttuy.  ■ 

PPR  Dec  8»-l«ie2  FMed  6-2l>.«8;  2!l6  pm) 

BMUNO  COM  «1S-2»4I 

DEFftRTMENT  OF  TNANSPONTATION 
Coaat  Guard    . 

33CFRPart117 

[CQD2  86-011 


Graan  Rivar,  Kantudcy 

AQENCVt  Coast  Guard.  DOT. 
action:  Final  rule. 


;  The  Coast  Guard  is  dianging 
the  tegatations  governing  the  operation 
of  the  Seaboard  System  Railroad 
bridges  at  SpotUville.  Mile  &3, 
Uvermore,  Mile  71Z  Smallhouse.  Mile 
79.6,  and  the  Paducah  and  Louisville 
(formerly  Illinois  Central  Gulf)  Railroad 
bridge  at  Rocki;>ort.  Mile  94A  presently 
listed  as  located  at  Mile  95.8.  This 
change  is  being  made  because  die 
existing  regulations  does  not  adequately 
reflect  the  operation  of  the  bridge  at 
Rodcport  and  incorrectly  publishes  die 
river  mile  number  for  this  bridge  as  9541 
instead  of  M.&  In  addition,  compliance 
with  die  extoting  requirement,  that  the 
regulation  be  posted  at  Green  River 
navigation  lodes,  is  not  feasible.  Corps 


(rfEligfaieen  prohibit  die  installation  of 
signs  or  fixtures,  other  dian  those 
peitainfaig  to  lock  operations,  at 
navigation  lodu.  This  action  will 
accorately  describe  the  operation  of  the 
draw,  correct  the  mile  number  and 
reflect  die  name  chai^  of  the  bridge  at 
Rodcport  It  wffl  also  delete  die 
requirement  in  die  existing  regulation 
that  owners  of  drawbridgn  at 
Spottsville,  Liveimore,  S^aRhouse  and 
Rockport  potta  summaiy  of  die 
regulation  at  Green  River  Locks  1. 2. 3 
and  4,  while  still  providing  for  the    ' 
reasonable  needs  of  navigation. 

CFRCfiM  BATir  These  regulations 
become  effective  on  )uly  25. 1988. 


FOH  raRTNBW  INFONIMTION  CONTACT! 

Roger  K.  Wiebusch.  Bridge 
Administrator.  Second  Caast  Guard 
District  telephone  (314)  «;5-«e07. 


fANV  INWWMATION.  On  April 

7, 1988  die  Coast  Gaard  publifliied 
proposed  rates  (S3  FR 11516)  concerning 
this  amendment  The  Commands, 
Second  Coast  Guard  District  alao 
publtohed  die  proposal  as  aPubtic 
Notice  dated  April  25. 1988.  In  each 
notice  interested  piersons  vrare  given. 
until  May  23;  1908  to  submit  comments. 

Drafting  Infacmatioa 

The  draftera  of  dris  notice  vn  Wanda 
G.  Renshaw.  prt^ect  offitxtr.  and 
Coanaander  Fit  Hofridns.  project 
attorney. 

Discussion  of  Coaunents  ^'^'.~' . 

No  comments  were  received  on  the 
notice  of  proposed  nde  poblMied  in  die 
Federal  RagJetsr.  The  U.S.  Dqiartment 
of  Ulterior,  Fish  and  Wildlife  Service,  in 
response  to  PtaMic  Notice  2-538, 
commented  that  the  proposed  change  is 
net  expected  to  have  si^ificant  impacts 
on  fi^  and  wUdlife  resources,  nor  is  it 
likely  to  adversely  affect  federally  listed 
or  proposed  endangered  ot  direatened 
species.  The  final  rale  is  unchanged 
from  the  proposed  rule  published  on 
April  7. 196& 

Economic  Asaessmant  and  CertifiGatioo 

These  regulations  are  considered  to 
be  non-ma}or  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Departmmt  of 
Tran^xMtatton  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  This  revision 
does  not  diange  the  operation  of  the 
bridges  ht  rail  or  river  traffic.  It  merely 
describes  the  operation  of  warning 
signals  and  devices  in  conjunction  with 
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the  automatic  operation  of  the  drawspan 
at  Rockport  It  also  deletes  the 
requirement  that  the  bridge  otvners  each 
post  summaries  of  the  operation 
regulation  at  Green  River  Locks  1, 2. 3 
and  4.  Since  the  economic  impact  of 
these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulatioos  I 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  117-ORAWBRIOGE       { 
OPERATION  REGULATIONS     I 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  US.C.  499;  49  CFR  1.46;  33 
CFR  1.05-01(8). 

2.  Section  117.415  is  revised  to  read  as 
follows: 

S  117.415    QrMnRivw.  | 

(a)  The  draw  of  the  Seaboard  System 
railroad  bridge.  Mile  8.3  at  Spottsville, 
shall  open  on  signal  when  there  is  40 
feet  or  less  of  vertical  clearance  beneath 
the  draw.  When  vertical  clearance  is 
more  than  40  feet,  at  least  four  hours 
notice  shall  be  given.  The  owners  of,  or 
agencies  controlling,  the  bridge  shall 
arrange  for  ready  telephone 
communication  with  the  authorized 
representative  at  any  time  from  the 
bridge  or  its  immediate  vicinity. 

(b)  The  draws  of  the  Seaboard  System 
raibt>ad  bridges.  Miles  71.2  and  79.6  at 
Livermore  and  Smallhouse,  are  normally 
maintained  in  the  fully  open  position 
and  a  vessel  may  pass  through  the  draw 
without  further  signals.  When  the  draws 
are  in  the  closed  position,  they  shall 
open  on  signal  when  there  is  40  feet  or 
less  of  vertical  clearance.  When  the 
vertical  clearance  is  more  than  40  feet, 
at  least  foiT  hours  notice  shall  be  given. 
During  this  period,  if  the  drawtender  is 
informed  at  the  time  the  vessel  passes 
through  the  draw  that  the  vessel  will 
return  within  four  hours,  the  drawtender 
shall  remain  on  duty  until  the  vessel 
returns  but  is  not  required  to  remain  for 
longer  than  four  hours.  The  owners  of, 
or  agencies  controlling,  the  bridge  shall 
arrange  for  ready  telephone 
conununication  with  the  authorized 
representative  at  any  time  from  the 
bridge  or  its  immediate  vicinity. 

(c)  The  Paducah  and  Louisville 
railroad  bridge.  Mile  94.8  at  Rockport,  is 
operated  as  follows: 


(1)  When  river  stage  permits  a  vertical 
clearance  of  34  feet  or  more  under  the 
closed  draw,  as  determined  from  guages 
attached  to  the  bridge,  drawspan  is  in 
the  closed-to-navigation  position.  Draw 
will  open  on  signal  for  vessels  requiring 
greater  clearance  if  at  least  eight  hours 
advance  notice  is  given. 

(2]  When  vertical  clearance  under  the 
closed  draw  is  less  than  34  feet, 
drawspan  is  automatically  raised  to  and 
maintained  in  the  open  to  navigation 
position  and  closed  automatically  for 
passage  of  rail  traffic.  When  drawspan 
is  in  the  "open"  position,  and  a  train 
approaches  the  bridge,  a  siren  sounds 
continuously  and  amber  lights,  mounted 
on  the  bridge  and  oriented  upstream  and 
downstream,  begin  flashing.  After  five 
minutes  the  amber  flashing  lights  change 
to  red,  and  the  drawspan  begins  to 
close.  If  a  boat  is  under,  or  enters  under, 
the  drawspan  while  it  is  closing,  the 
boat  is  automatically  detected  by  an 
electronic  device,  and  the  drawspan 
stops  its  downward  motion  and  returns 
to  the  open  position.  After  the  boat 
passes,  the  drawspan  closes.  When  the 
drawspan  is  fully  closed,  the  siren  stops 
and  channel  lights  flash  red.  After  the 
train  has  passed,  the  draw  opens  fully, 
and  the  flashing  red  light  changes  to 
steady  green.  When  the  bridge  is  being 
maintained  in  the  open  position  and 
automatically  closes  for  trains,  rotating 
red  lights  are  displayed  atop  the  bridge. 

(3)  A  warning  light  located  on  the  left 
bank  1,000  feet  upstream  of  the  bridge  is 
tied  into  the  bridge's  operating  circuits. 
If  water  level  is  high,  and  bridge  has 
closed  for  a  train,  upstream  light  will 
show  red.  If  water  level  is  high  and 
bridge  is  in  the  open  position,  upstream 
light  will  show  green.  If  water  level  is  at 
normal  pool  or  lower,  bridge  will  be  in 
the  closed  position  and  light  will  also 
show  green. 

Dated:  lune  8, 1988. 
W.P.  Leahy.  Jr.. 

Rear  Admiral  (LH),  U.S.  Coast  Guard 
Commander,  Second  Coast  Guard  District 
[FR  Doc.  88-14181  Filed  fr-22-88: 8:45  am] 
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33  CFR  Part  165 

COTP  Sault  Sta.  yaria  Regulation  88- 
001;  Safety  Zona  Regulationa;  Weat 
Arm  of  Grand  Traversa  Bay,  Ml 

AOCNCv:  Coast  Guard,  DOT. 
ACTHMC  Emergency  rule. 


r.  The  Coast  Guard  is 
establishing  a  safety  zone  for  the  south 
end  of  the  West  Arm  of  Grand  Traverse 
Bay.  The  zone  is  needed  to  protect 
boaters  from  a  safety  hazard  associated 


with  the  low  flying  Jet  aircraft  during  the 
Blue  Angels  fli^t  dienionstrations  being 
held  diuing  the  National  Cherry 
Festival.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  This  temporary 
regulation  will  affeot  navigation  in  the 
West  Arm,  Grand  Traverse  Bay 
between  the  hours  of  1:00  p.m.  and  4 A) 
p.m.,  July  1  to  4, 19B& 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  July  1. 1988.  It 
terminates  at  4:00  p.m.  on  July  4, 1988. 

FOR  FWrrNBI  INFOMNATION  CONTACT: 

LieutenantUg)  M.J.  Schmidt,  Port 
Operations  C^cer,  Coast  Guard  Group. 
Sault  Ste.  Marie.  ML  at  (906)  635-3222. 

SUFFLEMCNTARY  WFOWMAnOli:  In 

accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register,  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  respond  to  potential  hazards 
to  the  boaters  involved. 

Drafting  Informatioa 

The  drafters  of  this  regulation  are 
Lieutenant(jg)  M.J.  Schmidt,  project 
officer  for  the  captain  of  the  port,  and 
Lieutenant  Commander  Carl  V. 
Mosebach,  project  attorney.  Ninth  Coast . 
Guard  District  Legal  Office. 

Discussion  of  Regulalioa 

The  event  requiring  this  regulation  is 
an  Airshow  being  conducted  during  the 
1988  Cherry  Festival  on  July  1-4, 1988. 
Six  jet  aircraft  will  be  performing  very 
precise,  high  speed  maneuvers  which 
leave  the  pilots  littie  room  for  error.  In 
the  interest  of  safety  to  the  performers 
and  the  general  public,  a  Safety  Zone 
approximately  2  miles  long  and  3500  feet 
wide  with  a  center  point  located  at 
position  44-46.5N,  85-37.1W,  will  be 
established  to  provide  an  srea  free  of 
distiractions  and  people  beneath  the 
performance  lObation.  At  1:00  p.m.  each 
of  the  four  days.  Coast  Guard,  law 
enforcement,  and  committee  vessels  will 
establish  the  perimeter  around  the 
Safety  Zone  and  ensure  the  area  is  clear 
of  all  vessel  traffic  until  4K)0  p.m.  that 
day. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  185. 

List  of  Subjects  in  SS  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Security  measures.  Vessels. 
Waterways.  • 


M— I 
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Raguktioa 

In  considcintion  of  the  foregoing. 
Subpart  C  of  pert  105  of  TiUe  33.  Code  of 
Federal  Regi(4"^0M.  is  amended  as 
follows: 

I  ;  .    -  ■        ■ 

PART  165-ClMNENOEO] 

1.  The  aut^rity  citation  for  Part  166 
continues  to|  ^ad  as  follows: 

Authority:  ^  U.SXI  1225  and  1231;  SO 
U.S.C  191: 40  ICFR  1.4e  and  33  CFR  1.05-l(g). 
6.04-1.  &04-6.  end  1005. 

2.  A  new  }  a65.T0OOl  is  added  to  read 
as  follows:  1 1 

S168.T0M1   iaMy  Zone:  Qrand  Traverse 
Bay,  Lake  Mhtlgan 

(a)  Locati^  m.  The  following  area  is  a 
safety  zone:  latitude  44-47.1N,  longitude 
8&-^2SW;  1 4  latitude  44-46.4N. 
longitude  85  -$&6W:  south  along  the 
shoreline  to  latitude  44-45.9SN, 
longitude  85im.l5W:  to  latitude  44- 
46.52N.  longjlkide  85-3&5W;  north  along 
the  shoreline  back  to  the  starting  point 

(b)  EffectiVB  date.  This  regulation  is  in 
effect  betwelBn  IHW  pjn.  and  4K)0  p  jn.  on 
the  let,  2. 3. 4>d  4th  of  luly.  1988. 

(c)  Regulations.  In  accordance  with 
the  general  liqgulations  in  1 165.23  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authofi^ed  by  the  captain  of  the 
port. 

Dated:  June  ^1868. 
WAVIiBwif^a. 

Captain  oftfm^rt.  US.  Coast  Guard.  Gnwp 

Sault  Ste.  Maf^.  MI  49783. 

[FR  Doc.  88-14144  Filed  fr-22-88;  8:45  a.m.] 

■LUNQ  COOK  4M0-14-« 

= 1! 

ENVIRONMtirrAL  PROTECTION 
AGENCY 

40CFRPart;$2 
[FRL-3397-«aTN-074] 


AOBtcv:  En^nmental  Protection 
Agency  (EPA|. 
action:  FMli  rule. 


.  today  approves  a 
request  by  Tlatmessee  that  a  temporary 
variance  granted  to  Bryce  Corporation 
to  use  a  24-4inur  period  for  averaging 
volatile  organic  compound  (VOC) 
emissions  M  Incorporated  into  the 
Tennessee  StUte  Iinplementati<m  Plan 
(SIP).  Avera^  times  for  VOC 
emissions  ain  governed  by  Tennessee 
Air  Pollutioq  Control  (TAPC)  regulation 
120(h3-18-.(]|4(8).  which  specifies  an  8- 
hour  period  as  the  maximum  time  over 


which  averagii^  is  allowed.  The 
variance  extends  until  F^ruaiy  17. 1988. 
of  until  a  revision  establiiUng  twenty- 
four  (24)  Jiours  as  ttie  maximum  time 
over  which  averaging  is  to  be  allowed  is 
effective,  whichever  is  sooner.  The 
Tennessee  Air  Pollution  Control  Board 
has  approved  a  revision  to  Rule  1200-3- 
18-M(8)  to  increase  the  maximum 
averaging  time  to  twenty-four  (24)  hours. 
The  revision  will  not  b«»me  effective 
until  it  completes  the  State  rulemaking 
process.  EPA  will  act  on  the  revision  in 
a  separate  notice. 

DATCS:  This  action  will  become  efiiective 
on  August  22. 1968  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  w  critical 
comments. 


:  Written  comments  should 
be  addressed  to  Kay  Prince  of  EPA 
Region  IVs  Air  Programs  Branch  (see 
EPA  Region  IV  address  below).  Copies 
of  the  materials  submitted  by  Tennessee 
may  be  examined  during  normal 
business  hours  at  the  following 
locations: 

Environmental  Protection  Agency. 

Region  IV.  Air  Programs  Brandi.  345 

Courtland  Street  NE.,  Atlanta.  GA 

30365 
Tennessee  Air  Pollution  Control 

Division.  Customs  House.  4th  Floor, 

701  Broadway.  Nashville.  TN  37219 
Memphis/Shelby  County  Health 

Department,  814  Jefferson  Avenue. 

Memi^s,  TN  38105 
Public  hsformation  Reference  Unit. 

Library  System  Branch. 

Environmental  I¥otection  Agency.  401 

M  Street  SW..  Washington.  DC  20460 

PON  FUmiMR  MKMMATKM  GONTACn 

Kay  Prince.  Air  Programs  Branch.  EPA 
Region  IV.  at  the  above  address  and 
telephone  number  (404)  347-2864  or  FTS 
257-2864. 


FAiiv  iiiPOmiATioii  Bryce 
Corporation  is  a  producer  of  flexible 
packaging  materiials  at  its  plant  in 
Memphis.  Tennessee  (Shelby  County). 
Shelby  County  is  a  nonattainment  area 
for  ozone.  On  February  25, 1988,  the 
Tennessee  Department  of  HealUi  and 
Environment  submitted  to  EPA  a  request 
for  a  variance  for  averaging  times  for 
compliance  with  VOC  emission  limits 
whidi  was  approved  by  the  Tennessee 
Air  Pollution  Control  Board  on  February 
18,1988. 

Averaging  times  for  VOC  emissions 
are  currently  governed  by  TAPC  Rule 
1200-»-18-M(8),  which  specifies  eight 
hours  at  the  maximum  time  over  wUch 
VOC  emissions  can  be  averaged.  The 
Tennessee  Air  Pollution  Control  Board 
has  approved  a  proposal  to  increase  the 
Oiaximum  allowed  averaging  time  to 


iwenty-four  hours.  EPA  will  act  on  the 
revision  in  a  separate  notice. 

Agency  policy  regarding  SIP  revirions 
for  averaging  times  for  compliance  with 
VOC  emission  limits  is  stated  in  a 
January  2a  1984,  memo  form  John  R. 
O'Connor,  Acting  Director.  Office  of  Air 
Quality  Planning  and  Standards: 

Cuirent  Agency  guidance  spedfiet  the  uae 
of  a  daily  wei^ted  average  for  VOC 
regulations  as  the  preferred  alternative  where 
continuous  compliance  is  not  feasible. 

The  aforementioned  memo  also 
indicates  that  daily  emission  caps  that 
limit  short-term  emissions  to  RACT 
equivalent  levels  would  meet  the 
objective  of  ensuring  VOC  control  in  a 
manner  that  is  consistent  with  attahiing 
the  NAAQS  for  ozone. 

Therefore,  the  use  of  twenty-four 
nours  as  a  nMnriimtm  averaging  time  for 
VOC  emissions  is  consilient  with 
current  agency  policy.  Because  of  the 
simplicity  of  this  action,  no  technical 
support  document  was  prepared. 

FinalAedoo 

EPA  approves  the  SIP  revision  for  the 
Bryce  Corporation  temporary  variance 
which  allows  a  maximum  of  twenty-four 
hours  for  averaging  of  VOC  emissions. 
This  action  is  being  taken  without  prior 
proposal  because  the  change  is 
noncontroversial  and  EPA  anticipates 
no  significant  comments  on  it  The 
public  should  be  advised  that  this  action 
will  be  effective  60  days  from  the  date  of 
this  Federal  Register  notice.  However,  if 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8708). 

The  Office  of  Management  and  Budget 
has  exempted  this  nde  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  22, 198&  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 
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Ual  of  Sul^acta  in  40  CFK  P«Rt  S2 

Air  pollution  control,  Hydrocaibons, 
Incorporation  by  reference, 
Intergovemnental  relatioiM,  Ozone. 

Note:  The  IMrector  of  the  Fad««l  Re^ster 
approved  the  incorporation  by  reference  of 
the  Tenneeaee  SIP  on  ]uly  1.  MBZ. 

Date:  |une  9. 1988. 
LmM.' 


Administrator. 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regalations,  i«  amended  as 

follows: 

PART  52-(  AMENDED] 

1.  The  authority  citatioe  for  Part  52 
continues  (o  read  aa  foUowa: 


|f:42U.&C7«n-75«2. 

t     . 

Subfiart  RR— TMUiMse* 

2.  Sectkm  52.2220  is  amended  by 
adding  paragraph  (cK82)  to  read  as 
follows:  i 

S  52.2220   JdaattflcallMofpln. 

•        *        ♦        ♦       « 

(c)  *  *  * 

(82)  A  variance  from  Rule  120D-3-16- 
.0^8)  was  submitted  to  EPA  on 
February  25. 1988.  by  the  Tennessee 
Department  of  Health  and  Environment 

U]  Incorporation  by  reference. 

(A)  Tennessee  Department  of  Health 
and  Environment  Division  of  Air 
PoHution  Control  Board  Order  2-88 
approved  on  Febraaiy  18, 1M8. 

(d|  Ldlef  oi  FetauiHy  25, 1888,  from 
the  T^pnessee  Department  of  Heahfa 
and  Bnnrfronment. 

(U)  Other  BMterials-Rone. 

|FR  Doa  8&-13628  Filed  6-22-88: 8:45  am] 


40CFRPart92  ; 

(HIU3380-7:TIMIU]  ! 

Approval  and  Proimilgation  of 
Imptamentation  Plana,  Tannaaaaa; 
umco,  Nicofponnaa  varanca     \ 

aoency:  Eavinmmentai  ftotectioal 

Agency  (EPA).  ■ 

action:  Final  rule. 

•OMMART:  EPA  today  approves  a 
request  by  Tennessee  that  a  temporary 
variance  granted  to  Dixico,  Incorporated 
to  use  a  24-hour  period  for  averaging 
volatile  oiganic  eompoimd  (VOC) 
emissitms  be  incorporated  into  tite 
Tennessee  State  Irapleraentathm  Flan 
(SIP).  A^neraglng  times  for  VOC     ] 
emissions  ate  governed  by  TenneeiBee 
Air  Pollution  Ombol  (TAPC)  regrfatiow 
120l>-3-18-.O4(^  wMch  spe«^es  an  8- 
hour  period  as  die  maximum  tine  ever 


which  averagbig  is  allowed.  The 
variance  extendi  ontil  November  18, 
1888,  or  oBtil  a  revisioB  estabHrimig 
twenty-four  (24)  bovs  as  the  maxtmon 
time  ov«  which  averagiag  is  to  be 
allowed  is  effective,  whitbever  is 
sooner.  The  Temeesee  Afr  Polhition 
Contool  Board  has  approved  a  levision 
to  Rule  1208-S-18-iM(8)  to  foerease  the 
Biaximnw  averagiRg  tiBde  to  twenty-four 
(24)  hoairs.  The  revision  will  not  become 
effective  imtii  it  ooaipletes  Ae  State 
ralemaking  process.  EPA  wffl  act  on  tfw 
revision  in  a  separate  notice. 
iMnCKHiis  action  will  beooaie  effective 
on  August  22, 1888  unless  notice  Is 
reorived  within  SO  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

MNMaon:  Written  comments  should 
be  addressed  to  Kay  Mnce  af  EPA 
Regwn  IVs  Air  I¥opans  Eftnidi  (see 
EPA  Region  IV  address  bakar).  Copies 
of  the  materids  sabsritted  by  Tennessee 
may  be  examined  during  nonnal 
business  bamn  at  the  fbUowing 
locations: 
Environmental  ftotectinn  Agency, 

Region  IV.  Air  ftngrams  Brandt  345 

Coortland  Street  NEn  Adanla.  Georgia 

30365 
Tennessee  Air  PoUation  Coatral 

Diviaion,  Customs  House,  4th  Floor. 

701  Broadway.  Nashville.  Tennessee 

37219 
Memphis/Shelby  County  Health 

D^>artment  814  Jeffeison  Avenue. 

Memphis.  Tennessee  38105 
Public  information  Reference  Unit, 

Library  Systems  Branch, 

Envfronmental  Protection  Agency ,  401 

M  Street  SW^  Washington,  DC  20480. 
KM  PWmtBIINPORMiniON  CONTACT: 
Kay  Prince,  Air  Propams  Brandi,  EPA 
Re^on  IV,  at  tfie  above  address  and 
telephone  ntunber  (404)  347-2884  or  FTS 
257-2884. 


:  Dixico. 

Incorporated  operates  uexographic 
presses  at  its  prant  in  Memphis, 
Tennessee  \9ielby  County).  Shelby 
County  is  a  nonattainment  area  for 
ozone.  On  Jannaiy  8, 1808,  Ae 
lonnessee  Depariment  ovHesiHi  and 
Environment  submitted  to  EPA  a  request 
for  a  vaiianoe  for  averaging  times  iot 
complainoe  witn  VOC  emission  uujils 
wMch  was  approved  by  mc  Tennessee 
Afr  Pi^ntion  Control  Board  on  October 
2,1997. 

Averaging  times  for  VOC  emissions 
are  curently  governed  by  TAPC  Ride 
1200-8-18-.84(iq,  vi^nch  specifies  ei^ 
hours  at  the  maximum  time  over  wUdi 
VOC  emissions  csn  be  averaged.  Hie 
Tennessee  Afr  Poihitten  Control  Board 
has  approved  a  proposal  to  inereeae  tiw 
maxinram  aHowed  averaging  time  to 


twenty-four  hours.  EPA  «vill  act  on  this 
reviaioa  in  a  separaie  notioe. 
Agency  poUey  safSTding  nP  revisions 

VOC  emission  limits  is  stated  in  a 
January  20,''1984,  memo  from  John  R. 
O'Ccmnor,  Acting  IXrector,  Officer  of 
Afr  Quality  Plaaning  and  Standards; 

Ciitmit  A^Micy  jnoMMX  flpcdfiM  on  ow 
of  a  daily  weighted  averse  for  VOC 
rmsistioni  as  Mie  fnkmd  altanMlfve  wiMia 
continuoas  compUane*  is  not  faaaftle. 

Ilie  afasementionod  memo  also 
indicates  that  daUy  emission  caps  dmt 
limit  abert-tem  ""*««^"«  to  RACT 
equivalent  levels  would  oMet  the 
objective  of  ensuring  VOC  control  in  a 
manner  diat  is  consistent  with  attaining 
the  NAAQS  for  ozone. 

ThenCore.  the  use  of  twenty-four 
hours  as  a  maximiim  averaging  time  far 
VOC  emiaaions  is  consistent  widi 

Kj  policy.  Becaasa  of  the 
^  of  ^is  action,  no  technical 
auppoit  docament  was  prepared. 

Final  Adioa 

EPA  approvaa  the  SIP  mvislan  for  die 
Dixico,  inc.  tempetaiy  mnimoe  wUca 
allows  a  maxinnHn  of  twenty-fear  hoars 
for  avera^ng  of  VOC  emissions.  Tnis 
action  is  being  taken  without  prior 
proposal  because  the  change  is 
noncontroversial  and  EPA  antie^tas 
no  aiynficent  oommsBts  on  it  The 
public  should  be  advised  that  dds  adhm 
will  be  afiediya  Of  dsys  finailhe  date  of 
the  Federal  Register  notioe.  However,  if 
notice  is  ceceived  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  coBuaenls.  this  acdoB  arill  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  wididraw  the  ffaial 
action  and  another  wiU  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
theactionaa 
period. 

Under  5  U.8jC.  805(b),  I  certify  that 
this  SIPceviaion  arill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8700). 

The  Ofibie  of  Manassment  and  Bndget 
has  STamptsd  this  nde  from  the 
rnqHiiiaBsnts  of  section  3  of  Execative 
Order  U20L 

Under  section  aiV(b)(l)  <rf  die  Act 
petitions  for  Ja^dd  review  of  dds 
action  anst  be  filed  in  tlie  United  Stetes 
Court  of  Appeab  for  the  apprepitato ' 
circuit  by  Augast  22. 1888.  TUs  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements^ 
(See  30r(b)(2).) 
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List  of  Subj«^  in  «  CFR  Part  S2 

Air  poUut|dn  control,  Hydrocarbons, 
Incorporaticn  by  reference, 
Intergovemi^ntal  relations.  Ozone. 

Note.— Thell^irector  of  the  Federal  Register 
approved  the  ucorporation  by  reference  of 
the  Tennessee  ^IP  on  July  1, 1982. 

Date:  June  9, 1988. 
LaeM' 
Administratoi 


Part  52  of  I 
Federal  R< 
follows: 


hapter  I  Title  40,  Code  of 
ations,  is  amended  as 


PAIIT52-(|yMiENDED] 

1.  The  autji^rity  citation  for  Part  52 
continues  toi^ad  as  follows: 

AuliMlrity:  4^  U.S.C  7401-7642 

SubfMrtRRi^Tt 

2.  Section 
adding  para|^aph 
follows: 


15)2.2220  is  amended  by 
(c)Mtoreadas 


SS2JZ220    MMitNlealionofplaa 


•        •        ♦   ;     « 

(c)  •  *  • 

84  A  variance  f 


,  J  from  Rule  1200-3-18- 
.04(8)  was  siibmitted  to  EPA  on  January 
e,  1988.  by  tM  Tennessee  Department  of 
Health  and  H^vironment 
(i)  Incorpotatimi  by  reference 

(A)  Temie^lee  Department  of  Health 
and  Eairiron|iient,  Division  of  Air 
Pollution  Copkrol  Board  Order  19-67 
approved  on{  bctober  2. 1987. 

(B)  Letter  ^\  January  8, 1968,  from  the 
Tennessee  department  of  Health  and 
Environmeni 

(ii)  Other  Oijaterials— none. 

(FR  Doc.  88-13824  FUed  8-22-88;  8:45  am] 
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40CFRPart 
[FRLr33M-9; 

Approval  and 


IM-087J 
Promulgation  Of 


Harman  AutOfnotlve  Variance 

AOKNCV:  Envlironmental  Protection 
Agency  (EPAJ. 
action:  Final  rule. 


^  BPA  today  approves  a 
request  by  Ta^essee  that  a  temporary 
variance  granted  to  Harman  Automotive 
to  use  a  24-hour  period  for  averaging 
volatile  oigafilc  compoimd  (VOC) 
emissions  bei  Incoiporated  into  the 
Tennessee  S^te  Implementation  Plan 
(SIP).  Avera^  times  for  VOC 
emissions  at^  governed  by  Tennessee 
Air  Pollution  Control  (TAPC)  regulation 
1200-3-188-.Ol(8),  which  specifieB  an 


8-hour  period  as  the  maximtun  time  over 
which  averaging  is  allowed.  The 
variance  extendi  until  September  16, 
1988,  or  until  a  revision  establishing 
twenty-four  (24)  hours  as  the  maximtun 
time  over  which  averaging  is  to  be 
allowed  is  effective,  whi^ever  is 
sooner.  The  Tennessee  Air  Pollution 
Control  Board  has  approved  a  revision 
to  Rule  1200-3-18-.04(8)  to  increase  the 
maximtun  averaging  time  to  twenty-foitf 
(24)  hoitfs.  The  revision  will  not  become 
effective  until  it  completes  the  State 
rulemaking  process.  EPA  will  act  on  the 
revision  in  a  separate  notice. 
OATCS:  This  action  will  become  effective 
on  August  22. 1988  unless  notice  is 
received  within  SO  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 


:  Written  comments  should 
be  addressed  to  Kay  Prince  of  EPA 
Region  IVs  Air  Programs  Aranch  (see 
EPA  Region  IV  address  below).  Cc^ies 
of  the  materials  aubmitted  by  Tennessee 
may  be  examined  diuing  normal 
business  hoiuv  at  die  following 
locations: 
Environmental  Protection  Agency, 

Region  IV.  Air  Programs  Branch.  345 

Courtiand  Street  NE..  Atianta.  Georgia 

30365 
Tennessee  Air  Pollution  Control 

Division,  Customs  House.  4th  Floor, 

701  Broadway.  Nashville.  Tennessee 

37219 
Public  Information  Reference  Unit. 

Library  Systems  Brandi. 

Environmental  Protection  Agency,  401 

M  Street  SW..  Washington.  D.C 

20460. 

ran  RiRTNeR  mromu-noN  contact 
Kay  Prince.  Air  Programs  Kanch,  EPA 
Region  IV.  at  the  above  address  and 
telephone  number  (404)  347-2864  or  FTS 
257-2864. 

SUPPLEMENTARY  INFORMATION:  Harman 
Automotive  operates  a  mirror  frame 
coating  line  and  a  mask  paint 
department  at  its  plant  in  BoUvar. 
Tennessee  (Hardeman  County). 
Hardeman  County  is  an  unclassified 
area  for  ozone.  On  January  6. 1968.  the 
Tennessee  Department  of  Health  and 
Environment  submitted  to  EPA  a  request 
for  a  variance  for  averaging  times  for 
compliance  with  VOC  emission  limits 
which  was  approved  by  the  Tennessee 
Air  Pollution  Control  Board  on  August 
13. 1987. 

Averaging  times  for  VOC  emissions 
are  currentiy  governed  by  TAPC  Rule 
120O-3-18-M(8).  which  spedfles  eight 
hotua  at  the  maximtun  time  over  which 
VOC  emissions  can  be  averaged.  The 
Tennessee  Air  Pollution  Control  Board 
has  approved  a  proposal  to  increase  the 
maximum  allowed  averaging  time  to 


twenty-four  hours.  EPA  will  act  on  this 
revision  in  a  separate  notice. 

Agency  policy  regarding  SIP  revisions 
for  averaging  times  for  compliance  with 
VOC  emission  limits  is  stated  in  a 
January  20. 1984.  memo  from  John  R. 
O'Connor.  Acting  Director,  Office  of  Air 
QuaUty  Plan^iing  and  Standards: 

Cuirent  Agency  guidance  spedfiet  the  use 
of  a  daily  weighted  average  for  VOC 
regulations  as  the  preferred  alternative  where 
continuous  compliance  is  not  feasible. 

The  aforementioned  memo  also 
indicates  that  daily  emission  caps  that 
limit  riiort-term  emissions  to  RACT 
eqidvalent  leveb  would  meet  die 
objective  of  ensuring  VOC  control  in  a 
manner  that  is  consistent  with  attaining 
the  NAAQS  for  ozone. 

Therefore,  the  use  of  twenty-four 
hours  as  a  maiHiiiniii  averaging  time  for 
VOC  emissions  is  consistent  with 
current  agency  policy.  Because  of  the 
simplicity  of  this  action,  no  technical 
support  document  was  prepared 

Final  Action 

EPA  approves  the  SIP  revision  for  the 
Harman  Automotive  ten^Kwary  variance 
whidi  allows  a  maximum  of  twenty-four 
hours  for  averaging  of  VOC  emissions. 
This  action  is  beii^  taken  widiout  prior 
proposal  becatise  the  change  is 
noncontroversial  and  EPA  anticipates  no 
significant  comments  on  it  Hie  public 
should  be  advised  that  this  action  will 
be  effective  80  days  from  the  date  of  this 
Fadeial  Raglstar  notice.  However,  if 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  pubUshed  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  estabUshing  a  comment 
period. 

Under  5  U.S.C.  605(b).  I  certify  tiiat 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  die  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  22. 1968.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 
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Lkt  of  SvbMs  fai  40  CFR  Put  Sa 

Air  poUotioB  control.  Hydrocarbons, 
Incorporation  by  rsferenoo. 
Inteigovemmental  telationt.  Onne. 

NolB^The  Oiraclar  of  the  PMaral  Register 
approvM  the  JBcnpontiiMi  bjr  isiwncc  of 
theTeniiMaeeSiPoaJulyl.lM2.  , 

Date:Jiiiiea.lflnL 
LauhLThomn, 
Administrator. 

Put  52  <rf  QMpter  I.  Tttlo  4a  Code  of 
Federal  Regalatmns.  is  amoided  as 
follows: 

PARTS2-(AIIENDB>]  ' 

1.  Hie  authority  citatioo  for  Part  S2 
continues  to  read  as  follo«vs: 

42UAC7«tt-7M2. 


SubpMrtRfl-T< 


r  Sedfcin  52.2220  is  amended  by 
adding  paragraph  (cXOO)  to  read  as 


{52.2220   Maiitinc  sUuii  of plaiK 

(c) '  •  * 

(flO)  A  variance  from  Role  1200-3-18- 
XM(4  was  snfaaritted  toBPA  on  lannaiy 
0.  IMSl  by  the  Tennessee  Department  of 
Heann  andEnvironmenL 

(i)  Inoorpontion  by  lefsrence. 

(A)  Tennessee  Department  of  Health 
and  fiivinmBMnt.  Division  of  Air 
PoUalion  Conttol.  Board  Ondsr  11-87 
approved  on  Augnst  13. 1987. 

(B)  Letter  of  January  8, 1988,  from  the 
Tennessee  Department  of  HealA  and 
Environment 

(ii)  Other  materials— none. 

[FR  Ooc  ae-13822  Filed  0-2^4n;  8:45  am] 


40  CHI  Part  52 

[FIIL-3398^TIMI70] 

Approval  and  Promulgation  of 

JoM 


r:  Environaiental  Protection 
Agency  (EPA). 

AenoN:  Final  rule. 


v:  EPA  today  approves  a 
request  by  Tennessee  that  a  temporaiy 
variance  granted  to  Jehl  Cooperage  to 
use  a  24-hoiv  period  for  averaging 
volatile  otgaidc  oooqwmid  (VOC) 
emissions  be  tncoqxirated  into  the 
Tennessee  State  hiqtlementation  Plan 
(SV).  Avseaging  Mmes  for  vex: 
emissions  an  govaned  by  Tennessee 
Air  Pottation  G^bol  (TAPC)  legalation 
120O-3-18-4M(8),  which  spedfies  an  8- 


hour  pctiod  as  the  Buximum  timo  over 
whi(£  anBqgtaig  Is  alloared.  Ike 
varianctoKtsads  VBtil  Ooceaabar  9i  1988. 
or  ontfl  a  lavision  aataUishiag  twenty- 
four  (24)  hows  as  the  maxfanan  flne 
over  wirich  averaging  is  to  be  aUewad  is 
effedhrs.  arUchavar  is  sooner.  Ike 
Tenneseae  Air  FoUatian  Coslral  Board 
haa  ^proved  a  reviaiao  to  Sale  1200-8- 
18-je4(4  to  inotaaaa  dw  naximaB 
averaging  time  to  twentHionrt84)honrs. 
The  Kvision  arill  not  beoome  efhcthre 
until  it  completes  the  State  ralaaufchig 
process.  B>A  wiU  act  on  the  teviaian  in 
a  separate  notice. 

Otana:  lids  action  will  become  effective 
on  Aagast  22. 1088  unless  notice  is 
received  witfafai  80  days  that  sflaaaooe 
wishes  to  sobnit  adverse  or  critical 
comments. 


:Writtan< 
be  addreased  to  Kay  Prince  of  EPA 
Region  IVs  Air  Pro-ams  BnaiGh  (aee 
EPA  Region  IV  address  below).  Copies 
of  the  materials  safanitlad  by  Teansssee 
may  be  examined  duiiag  nonaal 
business  boors  at  the  foUowing 
locations: 

EnvironmeirtalPtotectian  Agency, 

Region  IV.  Air  ftograms  Braadi,  S45 

Coardand  Straet  MB.,  Adanta,  Georgia 

30365 
Tennessee  Air  PoHution  Control 

Division.  Costoras  House.  4th  Floor. 

701  Broadway,  Nashville.  Tennessee 

37219 
Memphis/Shelby  County  HeaMi 

Department  814  Jefferson  Avenue. 

Memphis,  Tennessee  38105 
Public  Information  Reference  Unit 

Library  Systems  Branch. 

Environmental  Protection  Agency,  401 

M  Street  SW.,  Washington.  DC  20400. 
POR  PtMTMn  MranNATiOH  contact: 
Kay  Prince,  Air  Programs  fttmch.  EPA 
Region  IV,  at  the  above  address  and 
telephone  number  (404)  347-2864  or  FtS 
257-2804. 


Jehl 

Cooperage  operates  a  drum  coating 
facility  in  Jdemphis.  Tennessee  (Shelby 
County).  Shelby  County  is  a 
nonattainment  area  for  ozme.  On 
January  6, 1888,  the  Tennessee 
Departmait  of  Health  and  Environment 
submitted  to  EPA  a  raqnest  for  a 
variance  ka  averaging  times  Dor 
nompHance  with  l^X]  emission  limits 
whidi  was  approved  by  die  Tennessee 
Air  Folhxtion  Control  Board  on 
Dec8BiherlO,1987. 

Averaging  tunes  for  VOC  earisaions 
a»  OHienUy  governed  by  TAPC  Rale 
1200-»-l».^f).  which  apadfisa  d^ 
hoara  at  die  maxiaMna  time  over  which 
VOC  emiasinns  can  be  avenged.  The 
Tenaessee  Air  PoUattoo  Control  Boud 


has  approved  a  propoaal  to  increase  the 
maximnm  allniasd  avacagiog  timt  to 
twenty-four  hoois.  EPA  wiH  ad  on  thia 
revision  in  a  asperate  notioe. 

Agency  poli^  regardiog  SIP  revisions 
for  averaglDg  times  for  compliance  with 
VOC  endsaion  liaiiU  is  stated  in  a 
January  20, 1984,  memo  from  J(dm  R. 
O'Connor,  Acting  Director,  Office  of  Air 
Quality  naiming  and  Standards: 

Cuirant  Agency  guidance  qiedfiea  the  uae 
cf  a  dsBy  wei^ted  swage  far  VOC 
regeiallBns  as  wt  pnsMnd  ellsiuative  where 
continuous  compliance  is  not  feaaiiiis. 


The  afdreirtentioned  i 
indicates  that  daily  endssion  caps  that 
liodt  dwrt-teim  emissions  to  RACT 
equivalent  levels  would  Bteet  the 
objective  of  ensuring  VOC  co^^  in  a 
manner  that  is  consistent  widi  attaining 
UieNAAQSfiDranae. 

Therefore,  the  use  of  twenty-four 
houra  as  a  maximum  averaging  time  for 
VOC  emissions  is  consistent  with 
current  agency  poUcy.  Because  of  the 
simplidty  of  tids  adian.  no  tecfadcal 
support  documeat  was  prepared. 

Final  Action 

EPA  approves  die  SSP  revision  for  die 
Jehl  Cocvarage  temporery  variance 
which  aUows  a  nuKimnm  of  twenty-foiir 
hours  for  averagiog  of  VOC  waittfrmir 
This  action  is  being  taken  without  prior 
proposal  because  die  change  is 
noncontrovarsial  and  EPA  antic^tas 
no  significant  comaients  on  it  The 
pahlicdioald  be  advised  diet  thia  action 
will  be  effsdive  80  deys  from  the  date  of 
this  Federel  Register  notice.  However,  if 
notice  is  reouv^  arithin  aodqrs  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
wiU  be  published  before  the  efiecUve 
date.  One  notice  will  withchaw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  annoondnga  pn^posal  of 
the  action  and  establishing  a  comment 
period. 

Under  5  U.S.C  e06(b).  I  certify  diat 
this  SIP  revision  will  not  have  a 
significant  economic  impart  on  a 
substantial  number  of  small  entities  (see 
4eFR8700). 

The  Office  of  Management  and  Budget 
has  exempted  dds  rale  from  the 
reqniraaHnts  of  section  3  of  Executive 
Order 1220L 

Under  section  a07(bHl)  of  die  Ad. 
petitions  for  Jadidal  review  of  this 
action  most  be  filed  in  the  United  Stetea 
Court  of  Appeals  for  the  appropcfate 
circuit  Ity  A  agast  22. 1888.  Thia  action 
mny  nd  be  challenged  later  In 
proceedings  to  enforos  its  i 

[Smaanbm-) 


40CFRPai 

[FRtj-3388-l 
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Air  poUuthni  bmtrol,  Hjrdrocaibons. 
Incorporation  W  reference, 
Intei^govemme^  rdations.  Ozone. 

Note<-The  DUttctor  of  die  Federal  R^ter 
approved  the  imjitporatiui  liy  reference  of 
the  Temieaaae  SO  on  July  1. 1982. 

Date:  June  8, : 
LaoM.1 

Administrator. 

Part  52  of  Obiter  l.Title  40,  Code  of 
federal  Regulottoos,  is  amended  as 
follows: 


T 


AMCNDED] 


PART52--{ 

1.  The  author^  dtatitm  for  Part  52 
continues  to  re^d  aa  loUows: 

Authority:  42  l|kC  7401-7842 

4 


2.  Section  62]:^  is  araaMM  by 
adding  paragrajph  (cKSl)  to  read  as 
follows: 


S  52.2220 


(c) 


220  Maoillkalioa 

:..MP 


(81)  A  variasioe  ban  Rale  iaoo-«-18- 
X)4(8)  was  sabttlttad  ta  EPA  on  January 
6, 1988.  by  die '^>niwssee  D^MrtoMst  (rf 
Healdiandr    ' 

(i)  iDcarpeiatibB  of  lafeKBcs. 

(A)  TeonaasM  Department  of  Healdi 
and  BnvinNHa4it  Divisica  of  Air 
PoUutioB  ContiUL  Board  CMw  29-87 
approved  oo  Dadnriier  la  1987. 

(B)  Letter  of  |4miaiy  6. 108a  from  the 
Tennessee  Depiytnient  of  Healdi  and 
EnviroamaaL 

(ii)  Other  malarials— none. 

[FR  Do&  as-iae2^!F8ed  8-22-aa:  8:45  am] 


^ 


40CFRP«tl 
[Fm.-3388-ltTI^68] 

Approval  and  PfonwlQaUoii  of 

li     ■  '      -  -  ■  - 


Murray  Ohio 


^^MMflflte*tlwfaMl 


AOENCV:  Envirottmental  Protection 
Agency  (EPA). 
action;  Final  r^e 


ie. 


SUMMARv:  EPAJIoday  approves  a 
request  by  Tennises  that  a  temporary 
toMorrayOfaio 
ipany  (Idiinay 
lOur  period  for 
organic  compound 
(VOC)  emission  be  incorporated  into 
the  Tsnnessui]  (^te  fanpiamentatian 
Plan  (SIP).  Aver4«taig  times  far  VOC 
emissions  are  gaverned  by  Tennessee 


variance  graai 
Mamfactariag 
CHiio'^touse 
averaging  vola 


Air  Pirfhitian  Contnri  (TAPq  regolation 
1200-3-18-4)1(8).  wUcfa  spadfies  an  8- 
hour  period  aa  tha  maxiBBm  time  over 
which  averagtag  Is  aHowadTta 
variance  extandb  aatil  Daoember  0. 1088, 
at  nnttf  a  lavisioai  astabUsfafaig  twanty- 
four  {24)  horn  as  the  maxteam  ttana 
over  adiich  avaraglag  ia  to  ba  allowed  is 
effectiva,  adddievar  is  sooner.  Tlia 
Tennessaa  Air  PoUatia^  Control  Board 
has  annovad  a  revision  to  Rah  1200-3- 
18-J)4(^  to  faicrease  die  majdmam 
averaging  time  to  twenty-fov  (24)  hours. 
The  revisian  vrifl  not  baoome  aBiMtive 
until  it  completes  the  State  rolemakiiv 
process.  EPA  will  act  on  die  revision  in 
a  separate  notice. 

dath;  TUs  action  wiQ  become  effective 
on  August  22. 1888,  unless  notice  is 
received  widdn  30  days  that  someone 
wishes  to  sidmit  adverse  or  ctittnl 
comments.  - 

ainmbmm:  Written  comments  dioold 
be  addressed  to  Kay  Prinoe  of  EPA 
Region  nrs  Air  ftograms  BMnch  (see 
EPA  Region  IV  addrees  below).  Copies 
of  the  materials  safandtted  by  Tennessee 
may  be  examined  during  normal 
business  hoars  at  Ae  foUowing 
locations: 

EavironnMntal  Protectioa  Agency. 
Region  IV,  Air  ftograms  Brandt.  345 
Courdand  Street  NE..  Adanta.  Geotgia 


Tenneseee  Air  PaBudon  Control 
Divisitm.  CustcMns  House,  4th  Floor. 
701  Broadway.  Nadiville.  Tennessee 
37219 

Public  iDfonaadon  Refsrence  Ihdt. 
LibrMy  Systems  Branch, 
EnviTMBBaiitalftotBcdan  Agency.  401 
M  Street  SW..  WasUngloo.  DC  20480. 

WW  WmWII  WP0IWM1IUB  COWTACrt 

Kay  Mnoa.  Air  nogrsms  Branch.  EPA 

Region  IV,  at  the  above  address  uid 
telephone  nimd)er  (404)  347-2884  or  FTS 
257-2864. 


iMorray 

Ohio  manufectnres  lawn  aiowers  and 
bicycles  at  its  plant  in  Lawrenoebarg. 
Tennessee.  Lawrenoe  County  is  an 
undassified  area  for  oaone.  On  January 
6, 1988,  the  Tennessee  Department  of 
Healdi  and  bivironment  sutaJtted  to 
EPA  a  request  for  a  variance  for 
averaging  times  for  oompliance  with 
VOC  emiasion  Itarits  which  was 
approved  by  the  Tennessee  Air 
Pollution  Contnd  Board  on  December  10, 
1987. 

A  varagiBg  times  for  VOC  amissions 
an  currant^  govatned  by  TAFC  Ride 
120&<»-18-oOi(4.  wUchapedfiee  ei^t 
hours  at  the  auodipam  time  over  wldch 
VOC  emissions  cMi  be  averaged.  T1^ 
Tennessee.  Air  PBilatian  Contnd  Board 
has  ^i|Koved  a  paopoeal  to  increase  the 
maximum  allowed  avaragtag  time  to 


twenty-four  hours.  EPA  vrill  ad  on  this 
revision  in  a  separate  notice. 

Agency  policy  regarding  SIP  ravisioos 
for  aven^B^  dmes  for  compManoe  with 
VOC  emission  limits  is  stated  in  a 
January  201 1984.  memo  from  John  R. 
O'Connor.  Acdng  Director.  OfBoe  of  Air 
Quality  banning  and  Standards: 

Current  Agency  gaidaoce  qiedBea  tiie  nae 
of  a  daily  wei^ted  average  for  VOC 
regalatiaasasi 
continiMma  oaBBUaace  is  1 


TaS  aforeBMnuuued  memo  also 
indicates  that  daily  andaatonoeps  that 
limit  short-term  endssfons  to  RACT 
equivaleai  levels  woaU  iHat  tha 
objective  of  ensaitag  VOC  ooatrol  in  a 
manner  diet  is  aenaistent  with  attaining 
the  NAAQS  tot  ozone. 

llierefore.  the  ase  of  twenty-four 
hours  as  a  iMvtmimi  svaragiiig  time  for 
VOC  emissions  is  consistent  with 
current  agency  policy.Because  of  Uie 
sinq>lidty  of  dds  action,  no  technical 
support  dooaaent  was  prqmred. 

FfnalAcdon 

EPA  qiprovee  die  SIP  revisian  for  die 
Munay  Oldo  teoHMrary  variance  which 
aUows  a  majdflMoi  af  twanty4ear  hours 
for  averagiiig  of  VOC  aadsdons.  This 
action  is  being  iMcen  widioiit  prior 
pr<yosal  because  die  dmi^  is 
noncontroverdal  and  H>A  antidpates    . 
no  significant  comments  on  it  The 
public  shoidd  be  advised  diat  diis'action 
will  be  effective  80  days  from  the  date  of 
this  Psdatal  Ragislar  notice.  However,  tf 
notice  is  received  within  30  days  diat 
someone  wishes  to  submit  adverse  or 
critical  oooHBsnts,  dris  action  win  be 
withdrawn  and  two  subaeqaent  notices 
will  be  published  befora  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  5  U.S.C  0Q5(b),  I  oertily  diat 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

Hie  Office  of  Management  and  Bodget 
has  exenytted  this  rale  from  the 
requirements  (tf  section  3  of  Executive 
Order  1220L 

Under  section  307(bKl)  of  Oe  Act, 
petitions  for  Jadidal  raview  of  this 
action  must  be  Sad  in  the  United  States 
Court  of  ^ipeals  for  die  appropriate 
circuit  by  Aagust  22, 1988.  This  action     • 
may  not  be  diallenged  leter  in 
prooeedingB  to  enforce  its  requirements.  | 
(See  9a7(bK2).) 
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List  of  Subfects  in  40  CFR  Part  52 

Air  pollution  control  Hydrocarbons, 
Incorporation  by  reference, 
Inteigovemraental  relations.  Ozone. 

Nota.  The  Director  of  tiie  Federal  Register 
approved  tlie  incorporatioR  by  reference  of 
th«  Tennessee  SIP  on  July  1. 1982. 

Date:  June  9. 1988. 
Lee  M.  Thomas. 
Administrator. 

Part  52  of  Chapter  L  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PARTS2-(AIIEN0ED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Autbiri^  42  U.S.C  7401-7842. 

Subpart  RW  — Tenneiiee 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (cM83)  to  read  as 
follows: 

{52.2220    Manliflc allon  of  plm> 

•        •        *        •        • 

(c)  •  •  • 

(83)  A  variance  from  Rule  1200-3-18^ 
M(8)  was  submitted  to  EPA  on  January 
8, 1988.  by  the  Tennessee  Departmoit  of 
Health  and  BnvironmenL  ,. 

(i)  Incoiporation  by  reference. 

(A)  Tennessee  Department  of  Health 
and  Environment,  Division  of  Air 
Pollution  Control  Board  Order  27-87 
approved  on  December  la  1987. 

(B)  Letter  of  January  8, 1988.  from  the 
Tennessee  Department  of  Health  and 
EnvironmenL 

(ii)  Other  materials — none. 

(FR  Doc.  88-1382S  Filed  6-22-88;  8:4S  am) 


40CFRPwtS2 
[FRL-3395-3;TMH»61 
Approval  and  ProroulgaUon  Of 


State  InduetrtooVartanco 

AOfNCv:  Environmental  Prbtectioa 

Agency  (EPA). 

action:  nnal  rule.  ■ 


;  EPA  today  approves  a 
request  by  Tennessee  that  a  temporary 
variance  granted  to  ^tate  Industries  to 
use  a  24r4iour  period  for  averaging 
volatile  organic  compound(VOQ 
emissions  be  incorporated  into  the 
Tennessee  State  Im^emei^tion  Man 
(9P).  Averaging  timesior  VOC 
emissions  are  governed  by.Teiinessee 
Air  PoHution  Control  (TAPC)  r^ation 
120O-3-lS-.O4(8).  whidi  spedfies  an8- 


hour  period  as  the  maximum  time  over 
which  averaging  is  allowed.  The 
variance  extends  until  August  12, 1988, 
or  until  a  revision  establishing  twenty- 
four  (24)  hours  as  the  maximum  time 
over  which  averaging  is  to  be  allowed  is 
effective,  whichever  is  sooner.  The 
Tennessee  Air  Pollution  Control  Board 
has  approved  a  revision  to  Rule  1200-^ 
18-4)4(8)  to  increase  the  maximum 
avera^taf  time  to  twenty-four  (24)  hours. 
The  revision  will  not  become  jsffective 
until  it  completes  the  State  rulemaking 
process.  EPA  will  act  on  tfaanxiaion  in 
a  separate  notice.  i'^-^. 

DATES:  This  action  will  become  effective 
on  August  22, 1988  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 


;  Written  comments  should 
be  addressed  to  Kay  Prince  of  EPA 
Region  IV's  Air  Programs  Branch  (see 
EPA  Region  IV  address  below).  Copies 
of  the  materials  submitted  by  Tennessee 
may  be  examined  during  normal 
business  hours  at  the  following 
locations: 

Environmental  Rrdtactibn  Agency, 
Region  IV,  Air  Programs  Brandi,  345 
Courtland  Street  NEL,  Atlanta,  Georgia 
30385 
Tennessee  Air  Pollution  Control 
Division,  Customs  flouse,  4th  Floor, 
701  Broadway,  Nashville,  Tennessee 
37219 
Public  Information  Reference  Unit 
Library  Systems  Branch, 
Environntental  Protection  Agency,  401 
M  Street  SW..  Washington.  DC  20480. 
RM  ruRTMii  mraMMTioN  contact: 
Kay  Mnce.  Air  l^ograms  Brandi.  EPA 
Region  IV.  at  die  above  address  and 
telephone  number  (404)  347-2864  or  FTS 
257-2884. 

suPKeMNTAiiv  MPomiATiON:  State 

Industries  is  a  major  manufacturer  of 
water  heaters  located  in  Ashland. 
Tennessee  (CheaUiam  County). 
Cheatham  County  is  an  undassii^ 
area  for  ozone.  On  January  6, 1988.  the . 
Tennessee  Department  of  Hcnlth  and 
Environment  submitted  to  ERA  a  request 
for  a  variance  for  averaging  timea  for 
compliance  with  VOC  emission  limits 
which  was  approved  by  the  Tennessee 
Air  Pollution  Control  Board  on  August 
13.1987. 

Averaging  times  for  VOC  emissions 
are  current^  governed  by  TAPC  Rule 
1280-3-lS-s04(8),  tiMch  specifies  dght 
hours  at  the  maximum  time  over  wfadch 
VOC  emissions  can  be  averaged.  The 
Tennessee  Air  Pollution  Control  Board 
has  approved  a  proposal  to  increase  the 
maxinuim  allowed  averaging  time  to 
twenty-four  hours.  EPA  will  act  on  this 
revision  in  a  separate  notice. 


Agency  policy  regarding  SIP  revisions 
for  averaging  times  for  compliance  with 
VOC  emission  limits  is  stated  in  a 
January  20. 1964.  memo  frxun  John  R. 
O'Connor,  Acting  Director,  Office  of  Air 
Quality  Planning  and  Standards: 

Current  Agency  guidance  epeciiies  die  use 
of  a  daily  weighted  average  for  VOC 

regulations  as  the  preferred  alternative  where 
continuous  compliance  is  not  feasible. 

The  aforementioned  memo  also 
indicates  that  daily  emissiOB  caps  that 
limit  short-term  emissions  to  RACT 
equivalent  levels  would  meet  the 
objective  of  ensuring  VOC  control  in  a 
manner  that  is  consistent  with  attaining 
the  NAAQS  for  ozone. 

Therefore,  the  use  of  twenty-four 
hours  as  a  maximum  averaging  time  for 
VOC  emissions  is  consistent  with 
current  agency  policy.  Because  of  the 
simplidty  of  diis  action,  no  technical 
support  document  was  prepared. 

FlnalAdkHi 

EPA  approves  the  SIP  revision  for  die 
State  Industries  ten^)orary.  variance 
which  allows  a  maximum  of  twenty-four 
hours  for  averaging  of  VOC  emissions. 
This  action  is  being  taken  without  i»ior 
proposal  because  the  change  is 
noncontroversial  and  EPA  antidpates 
no  significant  comments  on  it  The 
public  should  be  advised  that  this  actitm 
will  be  effectiye  60  days  from  die  date  of 
this  FadaialRegialar  notice.  However,  if 
notice  is  received  wiffiin  60  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  C^e  notice  will  withdraw  the  final 
action  and  anodier  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  5  U.S.C.  605(b).  I  certify  diat 
this  SIP  revision  wiU  not  have  a 
significant  economic  impad  on  a 
substantial  number  of  small  entities  (see 
46FR8700). 

The  Office  of  Management-and  Budget 
has  exempted  this  rule  from  the 
reqairements  of  section  3  of  Executive 
Older  12291. 

Under  section  307(h)(1)  (rf  the  Act. 
petitions  for  judidal  review  of  this 
action  must  be  fited  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  22, 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. ' 
(See  307(b)(2).) 

List  of  Subjects  in  46  CFR  Part  82 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone,  f 
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Nola.  Tbe  Dir^ii«or  of  the  Federal  Register 
approved  the  inbteponitioii  by  refereaca  of 
the  Tennessee  SfT  oo  July  1, 1SB2. 

Date:)iaie3.lfihe. 
•-i'1  rimniM. 
Adwinistratar.   M 

Part  52  of  Chapter  I,  Htle  40.  Code  of 
Federal  Regulations,  is  amended  as 
followB: 


AMENDED] 


PART52-{< 

1.  Hie  authority  citation  for  Part  52 
continues  to  reiad  as  follows: 

Authority.  42  lii;S.C  7401t-7642. 

Subpart  RR— •y^nnaiaae 

2.  Section  920220  is  amended  by 
adding  paragraph  (c)(7B)  to  read  as 
follows: 

Ssz22ao 

*  * 

(c)  *  * 

(79)  A  vaiiailfe  from  Rule  1200-3-18- 
.04(8)  was  subntted  to  EPA  on  January 
6. 1088.  by  die  jOennesaet  DqMolment  of 
Health  and  Ent ' 

(i)  IncorpoFBOon  by  referance. 

(A)  TennessMt  Department  of  Health 
and  Bnvironmeat.  Division  of  Air 
Pollution  Contt^l  Board  Order  08-87 
approved  on  ^^t  13. 1987. 

(B)  Letter  of  ikaaaay  8. 1988.  from  the 
Tennessee  De||irtnient  o|  Health  and 
Environment 

(ii)  O&er  materials— none. 

[FR  Ooa  aa-lSlt^  Fllad  e-22-88:  «i«S  am] 


r  Federal  Emergency 
Management  AMncy. 
Acnoic  Final  Me. 


R  Thi4  final  rule  increases  the 
chargeable  (Si^biidixed)  rates,  wfaidh 
apply  to  all  stn^etures  located  in 
communities  p^c^tfa^  in  the 
Emergency  Proj^wn  of  the  National 
Flood  Inswanci^  ItegraB  (Nni^  and  to 
certain  stmctuMs  in  conuimnities  fai  the 
Regular  Progntt  of  the  NFIP.  The 
increase  is  iataikded  to  help  die  NFIP 


satisfy  dwj 
historical  i 
reduce  the') 
witfaanii 
costs  of  flood! 


ium  requirements  for  the 
!  loss  year  and  to 
1  taxpayer's  borden 

itable  abaring  of  the  . 
ibetweentfae. 


general  tajqiayers  and  the  insureds. 
cmcnvc  OATK  September  1, 1988. 


KTMM  CONTACR 

Charles  M.  IHaxico.  Federal  Emergency 
Management  Agency,  Fednal  Insurance 
Administration,  Room  429. 500  X" 
Street  SW..  WashiB^tMi.  DC  20472; 
telephone  number  (202)  648-3422. 

StiPPlSMENTARV  INFORMATION:  On 

February  17. 1988.  FEMA  published  for 
'  comment  in  die  FsJswl  Rogialar  (Vol 
53,  Page  4673)  as  proposed  nde  to 
increase  the  National  Flood  Insurance 
Program  (NFIP)  chargeable  (subsidized) 
rates.  The  proposed  increase  was 
intended  to  help  the  NFIP  satisfy  the 
premium  requirements  for  the  historical 
average  loss  year  and  to  reduce  the 
general  taxpayor's  btoden  with  a  more 
equitable  sharing  of  the  costs  of  flood 
losses  between  die  general  taxpayers 
and  the  insureds.  In  addition  to  rate 
increases,  other  measures,  sndi  as 
coverage  dianges.  optional,  deductibles, 
rating  system  dianges,  and  measures  to 
reduce  flood  losses  are  part  of  the 
ongoing  effort  to  achieve  these  goals. 

The  chargeable  (subsidiziBd)  rates,  for 
which  an  increase  was  proposed,  are  die 
rates  api^cable  to  structures  located  in 
coniraonities  participating  in  the 
Emergency  lYopvm  of  tin  NFIP  and  to 
certain  structures  in  oommnaities  in  the 
Regular  Propam.  Thay  are  coontrywide 
rates  for  two  broad  buildii^  type 
dassifications  wliidi,  «rfien  applied  to 
the  amount  of  insurance  pordiased  and 
added  to  the  eiqtenae  constant,  oondnne 
to  produce  a  premium  income  somewhat 
less  than  necessary  to  caver  die  expense 
and  loss  payments  incurred  on  die  flood 
insurance  policies  issued  on  that  basis. 
The  fonds  needed  to  supplement  die 
inadequate  premimn  income  are 
provided  by  die  National  Flood 
Insurance  Fund.  Tie  subsidized  rates 
are  promulgated  by  die  P^erel 
Insurance  Administrator  for  use  under 
the  Emergency  Program'(added  to  the 
NFS'  by  the  Congress  in  secdon  408  of 
the  Housing  and  Urban  Development 
Act  of  1966)  and  for  use  in  die  Regular 
Program  on  construction  or  substantial 
improvement  started  before  December 
31. 1974  (diis  additional  giandfadiering 
was  added  to  the  NFIP  1^  Congress  in 
section  103  of  die  Flood  Disaster 
Protection  Act  of  1973)  or  die  effective 
date  of  die  initial  Hood  Insurance  Rate  . 
Map  (FIRM),  whichever  is  later. 

lliis  final  role  Increases  the 
chargeable  or  snbrtdiaed  rates  as : 
follows: 


Type  of  siruclura 

Rales  per  yeer  per  SlOO 
oovengeon 

Stradin 

Contents 

(DResidanlM ..     . 

(2)Aad«wr(lholM«na 
hoMs  and  HUMS  wMi 
nonnal  oooupanoy  oi 
less  then  6  months  in 

$0.55 
.65 

$0.65 
130 

For  comparison,  the  current 
subsidized  rates  are  as  follows: 

Typedekuelura 

Retes  per  yeer  per  $100 
coveraQeon 

SfeucU* 

Oonlenls 

(1)Re8idenliel_ 
(qA»oa»erfridudhg 
noMs  wid  moAtlB  wNh 
novfMl  OOGMpOTCy  oi 

tsasaiaiie  Months  in 

$0.50 
jSD 

1.20 

As  indicated  in  the  supplementary 
information  to  die  propcwed  rale,  die 
recently  enacted  Housing  Bill  provided 
that  premium  rates  ''may  not  be 
increased  during  die  period  beginning  on 
die  date  of  enactment  of  diis  Act  and 
ending  on  September  30. 1909.  by  more 
than  a  prorated  ammal  rate  of  10 
percent"  TUs  rate  taicrease  is  within 
this  statutory  limitation. 

Of  die  sevm  comments  received  on 
the  proposed  rule,  one  was  opposed  to 
the  continued  availability  of  subsidized 
rates  and  die  remainder  were  critical  Ot 
the  rate  increasf.  A  nnmbCT  of  the 
commentators  todc  exception  to  die 
FEMA  goal  of  brining  ^  NFIP  doser 
to  a  sdf-supporting  buis  and  contend 
that  sudi  action  is  inconsistent  widi  the 
legislative  intent  for  the  Program  which 
they  believed  was  to  provide 
"affordable"  protection  from  flood 
damages  while  reducing  the  cost  of 
mitigation  to  die  federal  government  A 
number  of  die  commentators  also  were 
concerned  about  possibly  large 
reductions  in  die  iramber  of  NFIP 
poUdes  as  a  result  of  die  rate  increase, 
and  two  comraentaton  expressed 
particular  concern  as  to  the  effed  this 
would  have  on  peofie  widi  fixed  or  low 
incomes  who  are  the  ones  least  able  to 
belp'themsdves  in  recovering  fixim  the 
damages  caused  by  floot&ig.  Qmunents 
were  also  raised  about  the  possibility  of 
higher  rates  resulting  in  comnmnities 
dropiring  out  of  the  NFIP  with  resultant 
adverse  effects  on  enforcement  of ' 
floodplain  management  regulations  and 
the  tdtimate  impact  this  m^t  have  on 
disaster  rdief  programs.  A  number  of 
comments  suggested  various  measures 
-  to  improve  pitignlin  income,  reduce 
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program  expenses,  and  reduce  flood 
damage  as  an  alternative  to  rate 
increases.  Among  the  measures 
suggested  were  devoting  more  staff  time 
and  enlisting  the  aid  of  "the  federal 
lending  agencies  (FIHC  FSLIC  eta)"  in 
securing  better  enforcement  of  the 
insurance  purchase  requirements; 
initiating  actions  to  induce  property 
owners  to  purchase  flood  insurance  for 
older  homes  or  those  not  flnanced 
through  a  federally  backed  lending 
institution;  initiating  activities  to  reduce 
damages  to  flood-prone  properties  such 
as  advising  policyholders  on  how  to 
protect  themselves  from  flooding; 
providing  Hnancial  incentives  such  as 
insurance  rate  breaks  for  owner- 
initiated  floodproofing;  providing  a' 
rating  incentive  to  communities  that 
initiate  damage-reduction  measures; 
initiating  actions  to  address  the  issue  of 
properties  subject  to  repetitive  claims; 
revising  the  regulations  to  estabUsh  a 
time  limit  for  the  substantial 
improvement/damage  definition;  and 
initiating  action  to  secure  legislative 
changes  to  section  1382  of  t^  National 
Flood  Insurance  Act  of  1968.  as 
amended,  to  authorize  a  variety  of  flood 
protection  techniques  in  lieu  of  property 
acquisition.  One  commentator  suggested 
that  the  rates  be  held  constant  for  two 
years  while  cost-saving  measures 
previously  implemented  by  FEMA  as 
well  as  cost-saving  measures  cuirentiy 
under  development  can  be  put  into  place 
and  their  effectiveness  be  evaluated. 

FEMA  has  responded  in  the  past  to  a 
nimiber  of  these  concerns  and  welcomes 
the  opportunity  to  again  explain  its  rate 
revision  program,  which  is  part  of  the 
efforts  of  the  Federal  Insurance 
Administration  (FIA)  to  implement  a 
self-supporting  nationwide  flood 
insurance  program  which  minimizes  the 
general  taxpayer  burden  through  an 
equitable  sharing  of  the  costs  of  flood 
losses:  fulfills  the  financial  need  in  risk 
transfer  for  the  average  loss  year  and 
has  mechanism^  in  place  to  develop 
reserves  or  otherwise  meet  the  needs  of 
catastrophic  loss  years;  results  in  rates 
which  are  not  excessive,  inadequate, 
unfairly  discriminatory  or  otherwise 
unreasonable;  responds  to  con^etitive 
market  conditions;  improves  the      .   • 
availability  and  reliabihty  of  flood 
insurance;  and  does  not  violate  pubhc 
policy.  In  addition  to  rating  and 
coverage  changes,  the  achievement  of 
this  goal  involves  appropriate  support  of 
and  commitmeni  to  loss  reduction    . 
activities  and  expanding  the 
involvement  of  the  private  sector. 

A  key  term  in  the  statement  of  the 
goal  is  "average  loss  year,"  which  in  this 
case  refers  to  the  historical  average  loss 


year.  Ovar  the  NFIFs  history,  the 
Program  has  not  been  subjected  to  the 
truly  catastrophic  flood  event,  widi  more 
than  a  billion  dollars  in  flood  insurance 
claims.  Thus,  the  historical  average  is 
substantially  less  than  could  be 
expected  over  the  long  term  when  the 
influence  of  the  extremely  infrequent, 
truly  catastrophic  flood  would  result  in 
a  significant  increase  in  the  average 
year's  losses. 

.   Because  the  estimated  amount  of 
flood  losses  in  any  future  one-year 
period  is  so  oncMtain,  it  can  only  be 
provided  for  by  having  available  large 
loss  reserves.  Those  reserves  should  be 
replenished  by  accumulating  fimds  in 
low  loss  years  to  o%et  the  drain  on  the 
reserves  during  heavy  loss  years. 
However,  on  an  earned  premiiun  and 
incurred  loss  and  expense  basis,  the 
NFIP  has  operated  at  a  deficit  since  its 
inception.  Thus,  the-general  taxpayer 
has  subsidized  the  beneficiaries  of  the 
Program  through  appropriations  to  repay 
borrowing  authorized  by  statute  from 
the  U.S.  Treasury  to  cover  the  losses 
and  expenses  exceeding  premium 
income.  Since  the  hiception  of  the 
Program,  the  losses  and  expenses,  not 
including  flood  plain  management  and 
mapping  expenses,  have  exceeded 
premium  income  by  one  billion  dollars. 
This  has  occurred  even  during  a  period 
where  the  losses  have  been  less  than 
can  be  expected  over  the  long  term. 
Additionally,  the  deficit  operation  has 
prevented  any  accumulation  of  reserves 
and  has  required  the  NFIP  to  pay 
interest  on  the  borrowed  funds. 

Tne  National  Flood  Insurance  Act  of 
1968  (section  1302(d)(2))  has  the 
requirement  of  "distributing  burdens 
equitably  among  those  who  will  be 
protected  by  flood  insurance  and  the 
general  public."  FEMA  has  concluded 
that  an  equitable  sharing  of  the  burdens 
can  be  achieved  through  rating  and 
coverage  changes  that  will  provide 
adequate  premium  income  to  meet 
losses  and  expenses  of  a  "normal"  year 
(the  av'erage  year  experienced  to  date  as 
opposed  to  the  average  resulting  from  a 
time  period  including  a  truly 
catastrophic  flood)  and  will  allow  for 
soma  accumulation  of  catastrophe 
reserves  during  lower  loss  years.  The 
realization  of  diis  self-supporting  goal 
will  not  eliminate  the  subsidy  of  the 
NFIP.  but  it  will  allow  the  NFIP  to 
operate  during  lower  loss  years  with  an 
underwriting  profit  which  can  be  used  to 
pre-fund  some  of  the  reserves  needal 
for  high  loss  years.  With  the  rate 
increase  affected  by  this  final  rule, 
FEMA  will  have  essentially  met  its  goal 
of  making  the  NFIP  self-supporting  for  a 
"nonDal"year. 


With  respect  to  the  legislative  Intent   - 
and  le^slative  audiority  for  FEMA  to 
raise  chargeable  rates  and  ttiereby 
reduce  of  eliminate  the  subsidy,  the 
General  Accounting  Office  (GAO)  in  a 
19B3  report  titled  "National  Flood 
Insurance  Program — Major  Changes 
Needed  If  It  Is  To  Operate  Without  a 
Federal  Subsidy,"  reviewed  in-depth  the 
FEMA  ratemaking  procedures  and  the 
Federal  bunuance  Adnrinistrator's  goal 
to  make  the  Program  felf-wistaining. 
There  was  nio  finding  that  in^cafed  diat 
the  FSMA  goal  to  obtain  a  self- 
sustaining  program  violated  either ' 
legislative  intent  or  authority.  Indeed, 
the  GAO  concluded  that  "The  act 
currentiy  allows  FEMA  considerable 
freedom  in  establishing  chargeable 
rates." 

In  addition  to  the  previously 
mentioned  legislative  requirement  that 
there  be  an  equitable  distribution  of  cost 
for  flood  insivance  among  policyholdera 
and  the  general  public  the  1969  Act 
mentions  "making  flood  insurance 
coverage  available  on  reasonable  terms 
and  conditions"  (section  1302(a)).  Also, 
the  FIA  goal  (as  stated  in  its  planning 
documents)  calls  for  the  establishment .  . 
of  rates  "which  are  not  excMsive. 
inadequate,  unfairly  discriminatoiy  or 
otherwise  unreasonable."  (In  the  case  of 
chargeable  (subsidized)  rates, 
inadequacy  is  aceepted.)  The  question 
remains  as  to  what  rates,  terms  and 
conditions  are  "reasonable."  Some  have- 
equated  "reasonable"  with  "affordable." 
Although  reasonableness  may  include 
consideration  of  affordability.  it  is  not 
equivalent  to  affordability  and  it  must 
take  into  account  other  concerns.  While 
FEMA  acknowledges  that  rate  increases 
may  cause  greater  concern  to  people 
with  fixed  or  low  incomes,  it  must  be 
recognized  that  this  is  a  nationwide 
Program  with  rates  established  based  on 
broad  classifications  of  properties:  and 
it  would  be  administratively  complex  to 
set  rates  for  coverage  based  on  income 
qualifications  and  FEMA  lacks  explicit 
legislative  authority  to  do  so.  in  any 
event.  As  previously  stated.  FEMA  has  . 
concluded  that  it  reasonable  for  flood 
insurance  to  be  provided  on  terms  and 
conditions  such  that  losses  and 
expenses  in  the  historical  average  loss 
year,  which  is  signifiqantiy  less  than  the 
long-term  average,  can  be  adequately 
funded  firom  premium  income  without 
the  necessity  of  borrowing  from  the  U.S. 
Treasury.  Additionally,  it  is  reasonable, 
even  for  a  subsidized  Program,  to 
experience  years  where  premium 
income  exceeds  losses  and  expenses  so 
that  reserves  are  accumulated  for  use  in 
higher  loss  years. 


Fadwal  Regbter  /  Vol.  53.  No.  121  /  Tliuwday.  June  23.  198a  /  Rulea  and  R^atiang 


23631 


The  pit^^Ncted  average  auiual 
premium  rar  subsidized  policies  using 
the  revisen  chargeable  rates  and 
purchasing  estimated  198  amounta  of 
inauranctjlB  $305,  which  is  only  a  $27 
increase,  ijhis  represents  87%  of  the 
premium  ^Meeded  to  fund  historical 
average  lob  year  currently  projected  at 
1988  cost  Uvels. 

The  revised  chaigeable  rates  are 
considered  by  FEMA  to  be  reasonable. 
During  tfa|lBtudy  of  the  feasibility  of  a 
flood  insunnce  program  conducted  at 
the  direction  of  Congress,  by  the 
Department  of  Housing  and  Urban 
DevelopnMnt  in  1988.  projections  were 
made  of  tfc^  realistic  limit  of  flood 
insurance!  ^tes  at  v^ch  it  would  still  be 
economiculy  justified  to  continue  using 
residentiaUy  developed  land  untile 
paying  thdie  rates  for  flood  insurance.  It 
was  estinUted  this  limit  would  be 
around  Sli^O  per  $100  of  insurance 
purchaseqto  cover  building  and 
contents.  Ipe  revised  rates  are  well 
within  thi4  limit  Additionally,  die  1968 
feasibility  itudy  anticipated  diat  only 
buildings  nHthin  the  SO-year  flood  plain 
would  be  Uibsidized.  The  revised 
chargeable  rates  represent  a  rate  level 
that  provides  a  sulMidy  to  many 
buildings  mitside  the  50-year  flood  plain 
and  therefore  actually  represMit  a  more 
generous  stbsidy. 

Concenif  were  expressed  diat  the  rate 
increase  n  iky  result  in  a  large  reduction 
to  the  poll  wholder  base.  The  sale  of 
new  flood!  nsurance  policies  appears  to 
be  influenced  by  several  factory  in 
addition  to  cost,  namely  mortgage 
activity,  the  local  economy,  insurance 
purchase*^  as  a  result  of  pdst-flood 
disaster  pliplic  awareness  campaigns, 
and  insuruce  purdiased  as  a  condition 
to  obtain  Federal  disaster  relief.  In  spite 
of  a  relatively  low  frequency  of  major 
flood  disasters  since  1982,  the  insurance 


in  force  hi  1 
at  the  end 
1,888,801 

R 
that  a 
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grown.  The  policies  in  force 
if  FY  1982  and  FY  1987  were 
fd  2,087,854,  respectively. 
!  the  concerns  eiqiressed 
icrease  may  cause 
I  to  drop  out  of  the  NFIP, 
n  of  no  community  that  has 


left  die  NI  tP  because  of  past  rate 
increases  ibd  does  not  believe  that  such 
actions  wf)  occur  as  a  result  of  this  rate 
increase.  Ai  very  substantial  drop  in  the 
number  ofoolides  in  force  within  a 
particular  oommunity  would  have  to 
occur  befq^  local  community  officials 
such  a  drastic  action, 
to  the  suggestions  thaf 
other  measures  to 
income,  reduce' 
and  reduce  flood 

is  continuing  efforts  to 

^  its  operation.  Pat  «cample, 
FEMA  is  c)iirTenUy  working  with 


representatives  ot  the  insurance  agents 
and  Write  Your  Own  Compapies  to 
develop  several  simplified  flood 
insurance  products. 

Regarding  efforts  to  secure  better 
enforcement  of  the  insurance  purchase 
requirements,  FEMA  agrees  that  further 
efforts  alcmg  these  lines  can  coBtribute 
to  increased  utilization  of  the  NFIP  and 
is  expanding  its  efibrts  to  educate 
lenders  and  assist  die  federal  agencies 
and  instrumentalities  in  their 
enforcement  activities.  FEMA  holds 
regular  meetings  with  rqwesentatives  of 
federal  agencies  and  instrumentalities  to 
provide  assistance  and  advice 
concerning  the  mandatory  flood 
insurance  requirement  FEMA  has  no 
regulatory  or  enforcement  audiority  over 
lenders  but  conducts  numerous 
workshops  to  make  lenders  aware  of  the 
flood  insurance  purdiase  requirements 
and  the  availability  of  flood  insurance. 

In  regard  to  efforts  to  induce  property 
owners  to  purchase  flood  insurance  for 
older  homes  or  those  not  financed 
through  a  federally  backed  lending 
institution.  FEMA  is  continuhig  to 
explore  ways  to  improve  market 
p«ietration.  For  example,  stuffers  on 
flood  insurance  are  being  provided  to 
insurance  agents  for  use  as  enclosures 
when  corresponding  with  dieir  insureds 
on  homeowners  or  other  types  of 
iwoperty  insurance  policies. 

With  respect  to  the  suggestion  for 
activities  aimed  at  reducing  damages  to 
floo<i^rone  properties  and  providing 
financial  incentives  for  initiating 
damage  reduction  measures,  tibe 
commentator  acknowledged  Uiat  FEMA 
has  published  a  manual  on  retrofitting 
buildings  to  protect  them  from  flood 
damage.  FEMA  is  continuing  to  eiqtlore 
ways  to  make  flood  mitlBation 
information  readily  available  and  to 
develop  improved  information  through 
post-flood  damage  assessments  which 
includes  evaluating  the  performance  of 
materials  and  designs.  Credit  for 
floodproofing  is  given  for  residences  in 
those  communities  which  have  been 
approved  by  FEMA  for  residential 
floodproofing  credit  if  die  building 
floodproofed  at  least  one  foot  above  the 
base  flood  elevation.  FEMA  agrees  that 
it  may  be  a  good  idea  to  extend 
floodproofing  credit  to  residential 
buildings  outside  of  approved 
communities  and  will  be  reassessing  its 
submit-for-rate  guidelines  to  give 
consideration  to  providing  floocj^roofing 
credit  in  such  situations.  In  addition,  a 
community  rating  system  that  would 
enhance  community  loss  reduction 
efforts,  encourage  fiscal  soundness  and 
that  would  be  economically  feasible  to 
administer  is  currently  being  developed. 
When  implemented,  the  community 


rating  system  will  result  in  rate  credits 
for  floodplain  management  efforts 
beyond  inintmnm  NFIP  requironents. 

In  response  to  ti^e  suggestion  that 
FEMA  take  actions  to  address  die  issue 
of  properties  subject  to  repetitive  claims, 
one  of  the  criteria  being  considered  for  a 
community  to  qualify  for  partidpation  in 
die  community  rating  system  is  that  the 
community  submit  a  imigram  to  address 
any  repetitive  loss  problem  within  the 
community  if  it  has  been  idenified  by 
FEMA  as  a  "repetitive  loss  community." 
FEMA  is  continuing  to  look  into  the 
problem  of  repetitive  loss  daims  and 
will  be  evaluating  die  situation  to  see 
what  if  any,  corrective  action  can  be 
taken. 

With  respect  to  the  comment  on 
revising  die  regulations  to  establish  a 
time  limit  for  ^e  substantial 
improvement/damage  definition,  the 
isstie  of  substantial  improvement  is 
currendy  being  studied  by  FEMA  and 
the  commentator's  suggestion  «vill  be 
given  active  consideration  in  FEMA's 
next  rulemaking  cyde  for  the  NFIP. 

One  comment  concerned  reducing 
losses  to  existing  structures.  In 
supporting  the  section  1362  Flooded 
Property  Acquisition  Program,  it  was 
noted  that  the  acquisition  of  flooded 
properties  is  the  most  expensive  method 
of  property  protection.  It  was  further 
noted  that  section  1382(c),  which 
audiorized  low  interest  loans  to  elevate 
single  family  residences  that  are  located 
in  die  regulatory  floodway,  would 
actually  keep  structures  in  the  most 
hazardous  area  of  the  flood  plain.  In 
making  those  comments,  it  was 
recommen(^  that  FEMA  propose 
statutory  amendments  to  corred  those 
defidencies.  FEMA  is  already  studying 
this  issue  in  light  of  suggestions  made  by 
several  slate  flood  plain  managers. 
During  its  review  and  development  of  a 
comprehensive  strategy  to  reduce  losses 
to  existing  structures,  section  1362(c) 
and  other  possible  vehides  will  be 
carefully  considered. 

In  response  to  the  view  that  the  rate 
revision  be  postponed  until  several  NFIP 
enhancements  recendy  im^emented  or 
proposed  are  studied  to  determine  their 
effect  on  rates,  FEMA  believes  that  in 
abiding  by  the  limitation  of  10%,  it  has 
taken  into  consideration  the  NFIP 
objectives  and  the  expectation  that  the 
program  enhancements  may  reduce 
losses. 

It  must  be  remembered  that  the  NFIP 
is  a  catastroiriie  insurance  program.  The 
money  diat  will  be  needed  in  the  event 
of  a  catastrophe  such  as  a  serious 
hurrioaite  could  be  tremendous  and  the 
finandatstability  of  the  Program  could 
be  severely  undermined  if  suffident 


PedeBd  Regbter  /  Vol.  53,  No.  121  I  Thurtday.  June  23.  1988  /  Rules  and  Regulations 


reserves  are  not  avaUable  to  defray  the 
huge  loeses.  In  light  of  this,  FEMA 
beUeves  that  the  rate  increase  is 
reasonable  and  consistent  with  the  use 
of  a  premium  subsidy  to  help  existing 
property  owners  maintain  their 
properties  and  temporarily  save  capital 
as  well  as  to  help  these  individuals 
salvage  some  of  their  investment  in  the 
property,  as  suggested  in  the  premium 
payment  and  risk  compensation 
discussion  in  the  1966  feasibility  study. 
Further,  the  rate  increase  is  consistent 
with  the  legislative  purpose  in  section 
1302(d)(2)  of  the  1968  Act  to  "provide 
flexibility  in  the  program  so  that  such 
flood  insurance  may  be  based  on 
woricable  methods  of  pooling  risks, 
minimizing  costs,  and  distributing 
burdens  equitably  amoog  those  who  will 
be  protected  by  flood  insurance,  and  the 
general  public^" 

FEMA  has  determined,  based  upon  an 
Environmental  Assessment,  that  this 
rule  does  not  have  a  significant  impact 
upon  the  quality  of  the  human: 
environment  A  finding  of  no  significant 
impact  is  included  in  the  formal  docket 
file  and  is  available  for  public 
inspection  and  copying  at'  the  Rules 
Docket  Cleik.  Office  of  General  Counsel. 
Federal  Emergency  Management 
Agency,  500  C  Street.  SW.,  Washington. 
DC  20472. 

These  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
have  not  undergone  regulatory 
flexibility  analysis. 

This  rule  is  not  a  "major  rule"  as 
defined  in  Executive  Order  12291,  dated 
February  17, 1981,  and  hence,  no 
regulatory  analysis  has  been  prepared. 

FEMA  has  determined  that  this  rule 
does  not  contain  a  collection  of 
information  requirement  as  described  in 
section  3S04(h)  of  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  61 

Flood  insurance. 

Accordingly,  Subchapter  B  of  Chapter 
1  of  Title  44  is  amended  as  follows: 

PART  61— INSURANCE  COVERAGE 
ANORATES 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Antkority:  42  U.&C  4001  ef  fo?.; 
Reoiguiizaiion  Plan  Na  S  of  1978:  E.0. 12127. 

2.  Section  61.9  is  revised  to  read  as 
follows: 


Administrator  under  Part  64  of  this 
subchapter  for  the  offering  of  flood 
insurance. 

Rates  for  New  and  Renewal  Pouoes 


Type  of  afeuckira 

Rales  per  year  per  $100 
coverage  on 

SkuehM 

CaHmm 

(1)  nwtdimllal    — 

(2)  A*  OttMT  rMciu*i9 
hotslBandnisMsiMHh 

1698  th8r>6  mwiS^s  In 

I0J5 

$0.65 
1J0 

Sei^   EataMMMMnlofi 

(a)  Punoant  to  section  1308  of  &e  Act 
diaigeaUe  rates  per  year  per  $100  of 
flood  insurance  are  estabiiriied  as 
follows  for  all  area*  desigmted  by  the 


(b)  The  contents  rate  shall  be  based 
upon  the  use  of  the  individual  premises 
for  which  contents  coverage  is 
purchased. 

Dated:  )«Be  16. 1968. 
(teoUT.DuryM, 
Federal  laavrmoe  Administrator 
(PR  Ddc  8a-14039  Piled  6-22-88:  a-49  a.m.) 
MLUNQ  cone  tns-oi-« 

FEDERAL  MARfnUE  COMMISSION 

46  CFR  Part*  550  and  580 
[Docket  Nol6S-19] 

Tariff  Publication  of  Free  Time  and 
Detention  Chargea  AppUcaMe  to 
Carrier  Equipment  Interchanged  With 
Shippera  or  Their  Agents 

agency:  Federal  Maritime  Commission. 
action:  Final  rule;  deferral  of  effective 
date. 

summary:  Because  of  numerous 
inquiries  from  carriers  and  conferences 
concerning  various  aspects  of  the 
Equipment  Interchange  Agreement  (EIA) 
filing  requirements,  the  Federal 
Maritime  Commission  has  determined  to 
defer  the  effective  date  of  the  Final  Rule 
in  Docket  No.  85-19. 

DATE:  The  effective  date  of  Docket  85-19 
is  deferred  until  September  30, 1988. 
ran  nniTHeR  mpormation  contact: 
Joseph  C  Polking.  Secretary,  Federal 
Maritime  Commission,  1100  L  Street 
NVy.,  Washington.  DC  20573.  (202)  523- 
5725. 
•UPPLEMKNTAIIV  NWOHMATION:  The 

Commission  published  dw  final  rule  in 
this  proceeding  in  the  Fedanl  Register 
on  Febniaiy  28. 1988  (58  FR  5770)  with 
an  efhctive  date  (tf  March  28, 196&  On 
March  9. 1988.  a  pedtion  was  filed  by 
severd  conferences  requesting  a  90Klay 
stay  of  the  effiecdve  date.-The  paipose  of 
the  request  was  to  aHpw  carriers  and 
conferences  sufficient  time  to  codiply 
with  the  new  rule.  On  March  21. 1868, 


the  Commission  granted  that  request 
deferring  the  effective  date  of  the  Final 
Rule  to  June  26, 1968. 

Since  the  March  deferral  the  ° 
Commission's  staff  has  received 
numerous  inquiries  from  the  industry  as 
to  how  to  comply  with  various  aspects 
of  the  EIA  filing  requirements.  These 
inquiries  have  increased  significantly  in 
the  last  two  weeks  as  the  Rule's 
effective  date  nears.  Because  of  the 
countinuing  compliance  difficulties 
faced  by  the  industry,  the  Commission 
has  determined  to  grant  a  fiuther  90-day 
deferral  of  the  Rule's  effective  date.  This 
deferral  will  allow  carriers  and 
conferences  90  additional  days  to  file 
their  conforming  tariff  matter,  i.e.,  on  or 
before  September  30, 1988,  with  such 
materiel  to  become  effective  30  days 
after  filing,  if  it  results  in  an  increased 
cost  to  the  shipper. 

By  the  Commiasioo. 
Tony  P.  Koainod^ 
Assistant  Secretary. 

(FR  Doc.  86-14069  nied  6-22-88: 0;45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  87-333;  RM-574ftl  | 

Radio  Broadcasting  Services; 
Millbrook,  AL  { 

AOCNCV:  Federal  Communications 
Commission.  j 

action:  Final  rule.  ' 

summary:  This  document  allots  Channel 
246A  to  Millbrook,  Alabama,  as  that 
community's  first  local  broadcast 
service,  in  response  to  an  expression  of 
continuing  interest  filed  on  behalf  of 
WUliam  A.  Gunter  and  Terry  G.  Davis. 
The  site  coordinates  utilized  for  the 
allotment  are  32-28-47  and  88-21-43..  ' 
Widi  this  actton,  the  proceeding  is 
terminated. 

dates:  Effective  July  25, 1988;  the 
window  period  for  filing  affplications  on 
Channel  248A  at  Millbrook.  Alabama, 
will  open  on  July  26. 1988,  and  close  on 
August  25. 198& 

RM  PUHTMW  MPOMMATIOl)  COllTACT: 
Nanqr  Joynet,  Mass  Media  Bureau,  (202) 
634-46aa  Qoesdons  related  to  die 
window  application  filing  process 
should  be  addressed  to  ^  Audio 
Services  DiviSimi.  FM  Standi.  Mass 
Media  Boreau.  (202)  632-0304. 
SUPPUnMNTANV  MPOMMtKNi:  Thto  Is  a 
summary  of  die  Commission's  Report 
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and  Order.|MM  Docket  No.  87-^33, 
adopted  Mhy  13. 1988.  and  released  June 
la  198&  Tlfe  full  text  of  this  Commission 
decision  isiavailable  for  inspection  and 
copying  diiring  normal  business  hours  in 
the  FCC  D<kckets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington.  DC. 
The  complf  te  text  of  this  decision  may 
also  be  pi^hased  from  the 
Commissipti's  copy  contractors. 
International  T^ainscription  Service, 
(202)  857-M0a.2100  M  Street  NW.,  Suite 
140,  Wasl^ton,  DC  20037. 

list  of  Sul»|ect8  in  47  CFR  Part  73 

Radio  bH>adcasting. 

PART  734(  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autlioritjl:j47  U.S.C.  154.  303. 

173.202    [il^ncM] 

2.  In  §  7ii202(b),  the  Table  of  FM 
Allotments  is  amended  by  adding 
MiUbrook,  Channel  248A.  under 
Alabama. 

Federal  Coinnunications  Commission. 

Stave  KaniUr. 

Deputy  Chik^,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88^14204  Filed  6-22-88;  8:45  am] 

MUMQ  COO^  STU-tMl 


Na  87-40;  RM-S478;  RM-mi] 


ServlcM;  Stamps 


AOENCV:  Federal  Communications 

Commissloh. 

action:  Pinal  rule. 


tlThis  document  substitutes 
FM  Channel  263C2  for  Channel  261A  at 
Stamps,  AR  and  modifies  the  Class  A 
license  of  Station  KMSL(PM)  to  reflect 
the  higher  Ictass  channel,  as  requested 
by  SouthwM^t  Arkansas  EIroadcasting 
Co.,  Inc.  A  iDutually-exclusive  proposal, 
filed  on  behalf  of  Y95  Radio,  Inc., 
seeking  the  substitution  of  Channel 
263C2  for  Channel  237A  and 
modification  of  the  permit  of  Station 
KCEZ(FMj  tit  Camden.  AR,  is  denied. 

Our  det^emination  was  reached  after 
comparatiiely  evaluating  each  proposal 
to  determine  which  could  serve  a 
greater  population  within  the  gain  areas 
of  their  prodicted  Class  C2  service 
contours.  That  analysis  revealed  that 
the  Stamps  proposal  would  serve  a 
significantly  larger  population.  With  this 
action,  thej^roceeding  is  terminated. 
imcnvc  DATi:  July  25. 1988. 


FOR  Rmmn  MFONMATION  OOlfTACT: 
Nancy  loyner.  Mass  Media  Bureau.  (202) 
634-6530. 

MiPPLEMmTARV  iwroRMATioii;  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-40. 
adopted  May  13. 1988,  and  released  June 
10, 1988.  The  fiill  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Tt^mscription  Service. 
(202)  857-380a  2100  M  Street  NW..  Suite 
14a  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-[  AMENDED] 

£  1.  The  authority  citation  for  Part  73 
oxitinues  to  read  as  follows: 

Audiority:  47  U.S.C.  154. 303. 

{73.202    [AmwKtod] 

2.  In  S  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Arkansas, 
by  removing  Chaimel  261A  at  Stamps 
and  adding  Qiannel  283C2. 

Federal  Communications  Commission. 
Stave  Kamiaar. 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc  88-14205  Filed  &-22-«8: 8:45  am] 

^ajJNQ  OOK  t71S-0t-«l 


47CFRPart73 

[MM  Docket  Na  87-334;  RM-6741] 

Radio  Broadcasting  SarvlCM;  Madara, 
CA 

AOENCV:  Federal  Communications 
Commission. 

ACTWN:  Final  rule. 

SUMWURV:  This  document  substitutes 
FM  Channel  221B1  for  Channel  221A  at 
Madera,  California,  and  modifies  the 
Class  A  license  of  Station  KHOT-FM.  in 
response  to  a  petition  filed  by  Madera 
Broadcasting.  Inc.  Reference  coordinates 
utilized  for  this  proposal  are  diose  of  the 
petitioner's  present  transmitter  site  at 
36-57-58  and  12(M)2-06.  With  this 
action,  the  proceeding  is  terminated. 
EFFECTIVE  DATE:  July  25, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

•UFFUOIENTARV  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-334, 


adopted  May  12, 1988,  and  released  June 
la  1968.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and' 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washfaigton,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW.,  Suite 
14a  Washington.  DC  20037. 

list  of  Subjects  in  47  CFR  Part  73 

Radiobroadcasting. 
PART  73-{AMENDEO) 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aitlfaority:  47  U.S.C  154. 803. 

173.202    [AmMldstf] 

2.  In  §  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  California 
by  revismg  Channel  221B1  for  Chaimel 
221A  at  Madera. 

Federal  Communications  Commission. 
Stave  Kaayner, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-14206  Filed  8-22-88: 8:45  am] 
iSlMQ  cooc  tn»4V« 


47  CFR  Part  73 

[MM  Ooefcat  Na  SS-SO^  RM-S524;  RM- 
5861] 

Radio  Broadcasting  Sarviess; 
Prtncaton  and  Waahbigton,  IN 

AOENCV:  Federal  Communications 
CommissioiL 

ACTWN:  Final  rule. 

SUMMARV:  This  document  allots  Channel 
263A  to  Princeton.  Indiana,  as  that 
community's  second  local  FM  service,  in 
response  to  a  petition  filed  by  Randolph 
V.  Bell.  Additionally,  Channel  300A  is 
allotted  to  Washington.  Indiana,  as  that 
community's  second  local  FM  service,  in 
response  to  a  petition  filed  by  Denlds 
Daily.  Reference  coordinates  utilized  for 
the  allotment  at  Princeton,  Indiana,  are 
38-28-11  and  87-33-53,  while  those  to 
accommodate  the  Washington,  Indiana, 
allotment  are  38-39-55  and  87-13-59. 
With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  July  25, 1988;  the 
window  period  for  filing  applications  on 
Channel  263A  at  Princeton,  Indiana,  and 
on  Channel  30QA  at  Washington, 
Indiana,  will  open  on  July  2a  198a  and 
close  on  August  25, 196a 
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inOM  OOltTACTt 
NcDcjr  Joyner,  Man  Media  Bureau.  (202) 
694-65301  ooncendng  the  allotments. 
Questkma  itilated  to  the  window 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Division.  FM  Branch.  Mass  Media 
Bureau,  (202)  632-0394.  « 

suppUEMOfrARV  mrmmation:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-506. 
adopted  May  12, 1988,  andreleased  June 
10, 198&  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW..  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Trajtiscription  Service, 
(202)  857-380a  2100  M  Street  NW..  Suite 
14a  Washuigton.  DC  20037. 

List  of  Subjects  in  C^  CFR  Part  73 

Radio  broadcasting. 

PART73-[AMENDEO] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Anthority:  47  U.S.C  154. 303. 


§73.202    [Amended]    . 

2.InS73.2D2(b),theTableofFM      . 
Allotments,  is  amended  under  Indiana, 
by  adding  Princeton,  Channel  283A  and 
Washington.  Channel  300A. 

Federal  Conununications  Commission. 
Steve  Kaminar. 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Ooc.  68-14207  Filed  6-22-88: 8:45  am] 
■UJNG  CODE  t7ia-oi-« 

47CFRPart73 

[MM  Oecint  Ha  •7-4<^,  RM-5869] 

Radio  Broadcasting  ServiCM;  Eimit, 


;  Federal  Communications 
Commission. 

action:  Hnal  rule. 


:  This  document  allocates  FM 
Channel  254C2  to  Ennis.  Montana,  as 
that  community's  first  FM  broadcast 
service,  in  response  to  a  petition  filed  by 
Big  M  Broadcast  Associates.  Hie 
coordinates  for  this  allotment  are  45-21- 
12  and  111-44-06.  With  this  action,  this 
proceedmg  is  terminated. 

OATES:  Effective  Inly  2S,  1988(  the 
window  period  for  fiUng  ap|riicatloas 
will  open  on  July  26, 1986,  mid  dose  on 
August  25, 198a 


KTiOII  CONTACIt 
Kathleen  Scheoerie^  Mass  M«(pa 
Bureau.  (202)  634-653a 
supnjMMTAMnr  ■•oiwatiow.  This  is  a 
summary  of  the  Cnmnission's  Report 
and  Older.  MM  Dodcet  Na  87-467. 
adopted  May  11. 1988,  and  released  June 
la  198&  The  foil  text  of  this  Commission 
decision  is  available  for  inspcrction  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW..  Washington.  DC 
The  complete  text  of  this  dedsion  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
Intannati<mal  Transcription  Service. 
(202)  8S7-380a  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  (TR  Part  73 

Radio  broadcasting. 

PART73--(AMPIOEO] 

1.  The  authority  dtation  for  Part  73 
continues  to  read  as  follows: 

AulfaofUy:  47  U.S.C  154. 303. 

§73.202   [Amendedl 

2.  In  S  73.202(b).  the  Table  of  FM 
Allotments  under  Montana  is  amended 
by  adding  Oiannd  254C2  at  Ennis. 

Federal  Communications  Commission. 

Steve  Kam^iar, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  M^dia  Bureau.  * 

(FR  Doc.  88-14208  Filed  fr-2Z-88;  8:45  am] 

MUJHB  ooec  «71»-et-«l 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharle 
Administration 

50  CFR  Part  650 

[Docket  No.  •0467-81 101         t 

Atlantic  Sea  Scallop  Fishery 

AQENCv:'National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACnOM:  Final  rule. 


a  NOAA  issues  this  rule  to 
implement  Amendment  2  to  the  Fisheiy 
Management  Plan  for  the  Atlantic  Sea 
Scallop  Fishery  p^).  Amendment  2  (1) 
spedfiies  a  10  percent  increase  in  the 
meat  count  standaid  during  the  months 
of  Odober.  November.  Deoamber.  and 
January,  the  priniary  period  when 
spawning  causes  reduction  In  individual 
meat  weight  of  scafiops  that  have 
reached  harvestaUe  ager  and  (2) 
provides  a  framewoik  regulatory 
mechanisn  fo  change  the  magnitude 
and/or  the  timing  of  the  aiQastment  of 
the  meat  count  standard  duriJog  the 


spawning  season.  The  purpose  of 
Amendment  2  is  to  provide  tegdatory 
relief  to  the  indnstty.TUB  rule  also 
radces  minor  editorial  and  technical 
changes  to  the  regidattons. 

IHWnVE  OATH  July  22. 1988. 

APOMII.  Copies  of  the  amendment,  the 
environmental  assessment,,  and  the 
regulatoiy  impact  review  are  available 
firora  Douglas  G.  Marshall.  Executive 
Diredor.  New  England  Rshery 
Management  Coimdl,  Suntaug  Office 
Parte.  5  Broadway,  Saugus,  MA  01906. 
poii  FimTHER  mroiiMATiON  contact: 
Peter  Colosi.  (Chiet  Plan  Administration 
ft«nch  NMFS),  617-281-360a  ext  232. 
SUPPLBMCNTARV INFOIIMATION:  The  FMP 
is  implemented  by  regulations  appearing 
at  50  CFR  I^vt  «6a  The  prindpal 
objectives  of  the  FMP  are  (1)  restoration 
of  adult  stock  abundance  anid  age  . 
distribution,  (2)  enhanconent  of  yield 
per  recnat  of  eadi  stock,  and  (3) 
minimisation  of  regulatory  and 
management  costs.  The  primary 
management  measure  used  to  achieve 
these  objectives  is  the  requirement  that 
scallops  harvested  and  shucked  at  sea 
must,  on  average,  meet  a  meat  count 
standard  of  no  more  than  30  meats  per 
pound.  When  the  FMP  was  devdoped  it 
was  believed  that  scallops  grew  at  a 
constant  rate  and  upon  reaching  an  age 
of  four  years  (harvestaUe  age), 
sulTident  growth  had  occurred  to  allow 
the  scallops  to  be  harvested  at  a  size 
consistent  with  the  30  meat  count 
standard  and  the  objectives  of  the  FMP. 
Recent  scientific  studies  show  that 
during  the  fall  months,  sexually  mature 
scallops' (three  years  old  and  older]  lose 
meat  weight  duie  to  spawning  activity. 
This  meat  weight  loss  is  not  regafaied 
until  late  winter  when  the  spawning 
season  is  over.  The  loss  in  meat  weight 
durnng  the  fall  months  resdts  ih 
significantiy  fewer  scallops  of 
harvestable  age  that  meet  the  30  meat 
count  standard. 

Amendment  2:  (1)  hnplements  a  10 
percent  Increase  La  the  meat  count 
standard  during  October,  November. 
December,  and  January,  the  primary 
period  when  spawning  causes  the 
reduction  in  individual  meat  weight  of 
scallops  which  have  reached 
harvestable  age:  and  (2)  provides  a 
framework  regulatory  mechanism  to 
change  the  magnitude  and/or  the  timing 
of  the  adjustment  of  the  meat  count 
standard  during  tibe  spawning  seasoa' 
Amendment  2  will  provide  r^ulatoiy 
relief  to  the  Industry. 

This  rule  makes  minor  technical 
dianges  to  the  regulations  by  dianging 
all  references  to  ttic  fishery 
conservation  zone'  (FCZ)  to  the 


exclusive  economic  zone  (EEZ),  in 
accordance  with  the  1986  amendments 
to  the  Magnuson  Fisheiy  Conservation 
and  Managemfot  Act  (M agnusoa  Act), 
and  by  clarifyiiijg  the  definitions  of  the 
tenn  Land.  No^f  substantive  editorial 
changes  darifylfae  framework 
regulatory  meoianism. 

The  notice  oi  javailability  of 
Amendment  2  was  published  on  March 
3a  1M8  (53  FR[40B2).  A  proposed  rale  to 
implement  the  lAmendmient  was 
published  on  April  18. 1988  (53  ¥R 
12709).  Comments  were  invited  until 
April  as,  1988.  Rirtiier  bad(9«iiiBd 
information  and  die  rationale  for  this 
rule  were  given  in  the  proposed  rule  and 
are  not  repeateiq  here. 

Comments ) 

Public  commttils  were  received  from 
Mid-Atlantic  F  iheries,  Inc..  Eastern 
Fisheries,  Ina  i  ind  the  East  Coast 
Fisheries  Asso  dation.  All  Aree  support 
the  rulemaldqg  and  added  additieay 
comments  whi^hare  discnased  bdow. 
In  addition.  th«  review  of  the 
amendment  by  we  Secretary  of 
Commerce  thr^gh  NMFS  lequirad  by 
the  Magnuson  Act  raised  oommcBts  of  a 
technical  natural  requiring  clarification 
or  additional  ^tements  in  the  FMP 
amendment  to  ^|uure  accuracy  and 
better  understaUding  of  the  proposed 
action.  Iliese  ctarificatkms  and 
statements  do  Mt  cfaaoge  ttie  i 

of  the  FMP  un^^dbnent  The  stair  of  the 

NewEag. 

Council  (Coi 

drafters  of 

addressed 

comments. 

PuMhandU 
Respoiwes 

Comment.  Mt4-Atlantic  Fisheries.  Inc. 
urged  NMFS  toi^nsidw  a  standard  of 
35  meats  per  ptiand  with  a  10  percent 
tolerance  and  an  additional  10  percent 
tolerance  daring  spawning,  to  bring  the 
regulations  intq  aUgnment  with  the  real 
harvesting  prances  in  the  fishery. 

Response:  A  ^andard  of  35  meats  per 
pound  widi  a  Itlpercent  tolerance 
results  in  an  en^ve  standard  of  3&5 
meats  per  pounn  during  non-spawning 
periods;  an  adc^nonal  10  percent 
tolerance  durinfi  spawning  results  in  a 
standard  of  4Z4ineat8 per.poimd.  This 
recommendatifl^  could  not  be  sq>ported 
by  NMFS  because  it  runs  oonntar  to  the 
FMFs  manageihwat  objective  of 
enhancing  yield  iter  recruit  bom  the 
resource.  The  FMP  indiMtes  that,  under 
prevailing  ^xpMtatioa  oonditians  in  the 
sea  scalkHD  fisfatay.  an  industry  average 
meat  count  of  apt  or  25  meats  per  pound 
will  resuk  in  siggificant^  greatw 
harvestable  yieii  from  all  resource 


I),  the  analysts  and 

idment2,have 

technical/scientific 

Comments  and 


compcments  coaipared  to  a  40  meats  per 
pound  standard. 

Comafent  Eastern  Fisheries,  Inc. 
hopes  that  fai  die  future  the  Cmmcil  will 
abandon  the  meat  count  approach  in 
favor  of  eSort  control  in  die  fishery. 
They  aigue  that  the  marice^ilace  would 
then  beoune  a  more  eSertive  tool  for 
conservation. 

.  Response:  lliis  comment  provides  an 
optional  direction  for  future  scallop 
management,  and  has  been  forwaMed 
to  the  Council 

Comment  The  East  Coast  Fisheries 
Assodation  cemmoited  that  recent  data 
collecfion  shows  a  "mowing 
recognidon"  of  a  spring  s^^op 
spawning  period  in  addition  to  the  fall 
spawning.  The  Association  asks  diat  the 
adjustment  season  not  be  canstrained 
by  die  fall  period,  and  that,  for  greater 
flexibilite.  two  separate  poidds  (up  to 
six  mondis  total)  could  be  oonddeied. 

Response:  This  new  information 
concerniAg  a  second  spawning  period  is 
useful  and  may  be  confirmed  by  current 
research.  K  is  not  possible  at  tUs  time, 
however,  to  diminata  die  seasonal 
constraint  for  die  meat  count  adjustment 
period  because  it  is  based  upon  die  best 
sdentifie  infoimation  now  available. 
The  Councfi  may  wirii  to  address  dus 
new  inforiuatloD  in  die  fnture. 

Comment.  The  U.S.  Coast  Guard 
commented  that  the  resubmitted  FMP 
amendmoit  lacks  fa^MoR  (rf  dw  Coast 
Guard's  safety  ooonwnts,  but  does 
include  a  discussion  of  vessel  safety. 

AespoTUs:  The  Cooncd  and  NNffS 
regret  dds  omission.  In  keeping  widi 
present  NMFS  gutdance,  any  comments 
henceforth  reo^vad  from  the  Ceast 
Guard  will  be  indaded  in  or  cq^iended 
to  any  final  FMP  or  amendment 
submitted  far  Secretarial  review. 

Concerns  of  NMFS'  Northeast 
Fisheries  Center  and  Responses  by  the 
Council 

Comm&nt  Although  die  cnnent  meat 
count  standard  does  not  exphddy 
incorporate  a  seasonal  change  in  meat 
count,  the  issue  of  seasonal  adjustments 
has  been  considered,  analyzed,  and 
discussed  by  the  Cosncil  since 
November  1983. 

Release:  It  is  true  that  die  issue  of 
seascmal  adjustments  to  the  waeat  count 
standard  has  been  discassad  by  die 
Council  for  several  yaars;  however,  die 
sea  scaUcqi  managemait  program,  which 
was  implemented  in  Av^pist  19S2, 
adopted  a  maxtmam  average  meat  count 
standard  diat  does  not  provide  for  any 
adjustment  for  saasonahtoss  in  meat 
weight  This  action  is  die  first  to  address 
the  seasonality  issue. 

Comment,  The  burdens  or  negative 
effects  on  fishermen,  as  a  restdt  of 
continuing  the  ssanageaMnt  program 


withoot  the  seasonal  adjustment  shoidd 
be  more  frnmally  described. 

AesponsR  The  FMP  amendment 
identifies  a  $2.2  million  loss  in  revenue 
to  fidnnnen  in  die  first  year,  relative  to 
the  levanne  that  was  origmalfy 
expected,  if  the  prefeiied  akemative  is 
not  taken.  To  offret  tUs  loss,  fishermen 
would  either  have  to  firii  other  areas  or 
employ  additional  bhing  ^ort, 
incufring  additional  operating  costs  fai 
either  case. 

Comment  The  Council  asserts  diat  4- 
year-old  scallops  are  denied  to  the 
fishery  mitil  after  meat  wei|^  recovere 
following  die  spanroing  period.  No 
scaDops  of  any  sfate  or  age  are  denied  to 
the  fidieiy  at  any  time  under  die 
maximum  average  meat  count  standard. 

Response:  The  Councfl  notes  that, 
based  up<ni  lAnrent  data,  age  4  sea 
scallops,  during  die  mondis  of  October 
throng  January  have  meat  counts 
exceedBng  40  per  pound  and  that  age  3 
scallops  during  due  same  period  have 
meat  counts  in  excess  of  100  per  pound. 
In  the  absence  of  significant  older  age 
classes  in  the  pcqmlation  to  make  it 
feasible  to  mix  and  stifl  adiieve  a  30 
count  trip  standard,  few  age  4  scallops 
may  be  legally  taken  by  shucken  until 
meat  wei^ts  have  recovered  after 
qiawning.  During  the  period  being 
addressed.  October  through  January,  age 
3  scallops  are  too  small  to  be  practically 
harvested  under  any  mixing  schedule 
(See  Figure  1  erf  Amendment  2). 

Comment  Is  there  any  long-term 
conservatian  benefit  to  the  resource  by 
leaving  some  (more)  scallqis  in  the 
ocean? 

Response:  The  long-tenn  economic 
benefit  of  "no  action"  is  estimated  to  be 
$5.3  million  over  the  next  eight  years. 
This  represents  only  one-half  of  one 
percent  of  pra|ectad  total  revenues 
during  this  period.  The  long-term 
conservation  benefit,  however;  is 
negligible,  inasmuch  as  most  of  the 
underweight  scallops  have  already 
spawned. 

Comment  Any  increase  in  meat  count 
standard  will  allow  enhanced  mixing  of 
smaller  scallops. 

Response:  The  meat  count  adjustment 
simply  makes  it  poasOde  for  the 
fishermen  legally  to  retain  the  same  age 
cohorts  of  scallops  that  they  would  have 
been  catddag  haid  there  not  been  a  loss 
of  meat  wei^it 

Comment  Lower  yield  per  scallop  in 
the  fall  versos  hi^ier  yield  per  scallop  in 
late  wintar/earty  spring  is  advantageous 
to  scaBopen  who  are  willing  to 
postpone  their  catch. 

/Zeapwisa.-  Vessds  able  to  work 
unintemqrtedly  dirongh  the  winter 
mondis  are  not  willing  to  postpone 
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harvesting  until  spring.  Thus,  the  only 
way  to  postpone  the  harvest  would  b«  to 
dose  the  finery,  this  has  not  been 
proposed. 

Comment-  Shouldn't  the  shell  height 
change  seasonally  with  the  meat  countT 

Response:  The  intention  of  the 
management  program  is  to  achieve  an 
average  age  of  totry  to  the  fidiery  of 
four  years  regardless  of  whidi  fleet 
sector  (shell  stockers  and  sinickers)  is 
harvesting  scallops.  SheU  sizes  are  not 
subject  to  seasonal  variation  due  to 
spawning.  The  shell  height  and  meat 
weight  measures  are  only  intended  to  be 
conqiatible  in  their  long-term  effiBct 

Comment  In  what  way  does  adjusting 
the  meat  count  above  30  on  a  seasonal 
basis  better  achieve  that  objective? 

Response:  Failure  to  adjust  the 
average  meat  count  results  in  an 
increase  in  the  average  age  at  entry  to 
the  fishery  which  is  not  consistent  with 
the  objectives  contemplated  in  the  FMP. 
Further,  the  seasonal  adjustment 
promotes  compliance  with  the 
management  measures,  which  is  critical 
to  the  success  of  any  fishery 
management  plan.  The  objective  of  th^ 
FMP  is  to  optimize  the  aodM  and 
economic  benefits  to  the  Nation.  The 
Council  has  conduded  diat  the  slight 
loss  in  conservation  benefits  is 
outweighed  by  thereduced  burden  on 
the  fis^rraen  and  the  potential  (at 
improved  compliance  by  fishermen  with 
the  FMPs  regulations. 
.  CoAunent' Data  are  not  adequately 
presented  in  die  document  to  support 
contentions  of  fwcgone  catch,  inequaUty 
among  vessels,  and  promoting  noh- 
compOance  associated  with  existing 
management  programs. 

Response:  Foregone  catdi  is 
illustrated  in  Figures  2A  and  2B  and  Ae 
assodated  text  of  Amendment  2. 
Inequity  among  vessels  is  presented  in 
Table  I  of  Amendment  2,  and  non- 
compliance is  documented  in  the  public 
record. 

Comment  Preliminary  biological  data 
suggest  that  the  long-term  biolofj^cal 
yield  losses  associated  wfdi  the 
seasonal  neat  count  adju^nenti  as 
compared  to  the  status  qua  may  be 
underestimated. 

Response:  faiduded  in  the  preferred 
alternative  is  a  flexible  regulatory 
mechanism  whidi  fadlitates  Ae  timely 
incorporation  of  die  best  available 
sdentific  information  into  the 
managem^t  program.  As  the 
preliminaiy  data  referenced  become 
condttsive,  the  FMP  wdll  be  updated 
accordingly.  The  Council  has  sponsored 
regional  efforts  to  acquire  better  data  on 
the  biology  of  the  sea  scallop  resource 
and  the  conduct  of  the  sea  scallop 
fishery. 


CSoiRoiefit:  Evidence  is  not  given  to 
support  die  contention  that  conqiliance 
with  scallop  regulations  is  compromised 
by  failure  to  adopt  the  seasonal  diange 
in  the  meat  count  standard. 

Response:  The  Council  believes  that 
the  erosion  of  compliance  as  a 
consequence  of  the  seasonal  decrease  in 
meat  weight  has  been  well  documented 
in  the  public  record. 

QassificatkiB 

The  [Hrector,  Northeast  Region, 
NMFS,  has  determined  diat  die 
amendment  to  be  inmlemented  by  this 
rule  is  consistent  witn  the  Magnuson 
Act  the  national  standards,  and  other 
applicable  law. 

The  Council  prepared  an 
environmental  assessment  (EA)  for 
Amendment  2.  The  Assistant 
Administrator  for  Hsheries,  NOAA.    ■ 
conduded  that  there  will  be  no 
significant  impact  on  the  human 
environment  as  a  result  of  this  rule.  A 
copy  of  the  EA  and  finding  of  no 
si^dficant  impacts  may  be  obtained 
from  the  Council  at  the  address  above. 

The  Under  Secretary  of  Commerce. 
NOAA.  determined  diat  this  rule  is  not  a 
"major  rale"  requiring  a  regulatoiy 
impact  analysis  under  Executive  Order' 
12291. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule.  If  adopted,  will  not  have  a 
significant  ectmofflic  impact  on  a 
substantial  nuaber  of  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act  As  a  result  a  regulatory  flexibility 
anafysis  was  not  prepared. 

TUs  rule  doemot  contain  a  collection 
of  information  requirement  for  the 
purposes  of  the  Pq>erwork  Reduction 
Act 

This  rule  does  not  contain  polides 
with  federalism  implications  sufBdMt 
to  warrant  preparation  of  a  federalism 
assessment  undw  Executive  Order 
12612. 

The  Goondl  deteniiined  diat  diis  rule 
wiU  be  ini|teaented  laa  manner  that  is 
consistent  to  the  maximum  extent 
practicable,  with  die  approved  coastal 
zone  management  programs  of  Maine» 
New  Hampshire,  Massachusetts.  Rhode 
Island,  Connecticut  New  Yoifc,  New 
Jersey.  Drianvare,  Mar^and,  Vliginia, 
and  North  Carolina.  This  determination 
has  been  submitted  for  review  by  die 
responsible  State  agendas  under  section 
307  of  the  Coastal  Zone  Management 
Act 

listttf  Subjects  in  50  CFR  Part  in 

Fisheries.  Reporting  and 
recordkeeping  requiremente. 


Dated  June  17. 1968. 

lanMsB.  Doughs,  Irn 

Deputy  Assistant  Administrator  for 
Fislieries.  National  Marine  Fisheries  Sen'ice. 

For  the  reasons  set  out  in  the 
preamble,  SO  CFR  Part  650  is  amended 
as  follows: 

PART  eSQ-lAMENOED] 

1.  The  authority  citation  for  Part  650 
continues  to  read  as  follows: 

Autfaortty:  16  U.8.C  1801  et  seq. 

2.  In  §  66a2.  die  definition  of  Land  is 
revised,  to  read  as  follows: 

'  (WOit   Oednillons. 

••  .■■-;..*         •         •         • 

'\i^cuiK/ means  to  begin  offloading  fish, 
to  offload  fish,  or  to  enter  port  with  fish. 


S650.7   [Amended] 

3.  In  S  66a7(m),  die  initials  "FCZ"  are 
revised  to  read  "EEZ". 

4.  In  S  650.20,  in  paragraph  (a),  the 
reference  "and  (c)"  is  added  after  "(b)" 
and  a  new  paragraph  (c)  is  added,  to 
read  as  follows: 


(c)(1)  The  meat  count  standard  iii 
paragraph  (a)  of  this  section  will  be 
adjusted  iqiward  1^  10  percent  during 
the  months  of  OctcAier  throu^  January 
each  year. 

(2)  The  adjustnient  of  the  meat  count 
standard  specified  in  paragrqifa  (c)(1)  of 
diis  section  is  made  to  account  lor  die 
natural  reduction  of  meat  weight  during 
and  after  the  spawning  season.  The 
corresponding  minimum  shell  height  will 
not  be  adjusted. 

(3)  The  Regional  Director  may  act  to 
modify  the  i^justment  to  the  meat  count 
standard  during  the  spawning  period,  as 
set  forth  in  die  procedures  ami  criteria 
of  §  650.24.  Any  modification  will 
become  the  operative  spawning 
adjustment  for  purposes  of  paragraph 
(c)(1)  of  this  sectton  for  succeedfaig 
yean  unless  it  is  furdier  modified 
aocordhog  to  1 660.24. 

5.  A  new  1 650.24  is  added  to  read  as 
follows: 


(a)  Procedure.  (1)  Hie  CouAdl  may 
request  that  die  R^onal  Director 
modify  the  spawidng  season  ad^tment 
as  specified  in  f  ti5o!20(o)(3),  if  he  makes 
the  findinga  required  by  paragraph  (b)  of 
this  section  after  ooiisidniqg  the. ' 
information  Specified  in  parMrajih  f c^  bf  ' 
this  section;        -.v;W-i-  '    f  :  >  • 
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(2)  A  modifi(^ti6n  to  the  spawning 
season  adjustni^nt  may  not  exceed  30 
percent  of  the  nieat  count  established 
under  $  650.20^  and  is  Uadted  to  a  time 
period  of  up  to  IQ  months  banning  no 
earlier  than  September  1. 

(3)  Foltowtaig  a  request  by  the  Conndl 
for  a  modification,  the  Regional  Directw 
will: 

(i)  Provide  for  public  mput  by  holding 
a  hearing  in  coojanction  with  a  Council 
meeting  at  wMcb  the  matter  is 
discussed;  and 

(ii)  Take  into  consideration  public 
comments  and  information  regarding  the 
enforcement  and  administrative   ' 
impUcations  of  any  modification. 

(4)  After  consideration  of  the  fidi 
reccnl  required  by  this  section,  the 


Regional  Director  may  modify  the.  . 
spawning  adjustment  under  diis  section 
by  publishing  a  notice  in  the  Faderal 
Register. 

(b)  Criteria.  The  Regional  Director 
must  fmd  that 

(1)  New  scientific  infoimation  exists 
that  is  significanfly  different  bosa  the 
information  contained  in  the  FMP 
respecting  sea  scallop  growth  and/or 
spawnii^  activity; 

(2)  The  proposed  adiustment  is  within 
the  ranges  of  period,  starting  date,  and 
magnitude  set  fordi  in  paragraph  (aH2) 
ofthissectiaR;«iid 

(3)  The  i^HMMed  adfastment  is 
consistent  with  the  management 
objectives  of  the  FKiff. 


(cj  SourctB  of  information.  The 
Regional  Director  will  consider  all 
avaUable  resource  and  assessment 
information,  especially  the  most  recently 
completed  NhfFS  resource  survey  and 
assessment,  when  pr^aring  any  report 
or  recommendation  under  this  section. 
He  will  also  consider  reports  and 
records  maintained  by  fishomen  and 
made  available  as  a  part  of  the  fishery 
statistics  program,  ottier  fishery 
statistics,  and  any  odier  available 
information  whidi  improves 
understanding  of  prevailing  conditions 
of  the  stocic  the  fishery,  and  tfie 
industry. 

[FR  Doc  8»^4ig0  Piled  6-22-88: 8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  njles  and 
regulations.  The  purpose  of  tiiese  notices 
is  to  give  Interested  persons  an 
opportunity  to  partioipalB  in  tiie  nito 
maidng  prior  to  the  adoption  of  tt«e  final, 
rties. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  S«rvic« 

7  CFR  Parts  271  and  273  ! 

[AmdL  Na  302] 

Food  Stamp  Program;  Emptoymant 
and  Training  Raquiremants 

AOENCv:  Food  and  Nutrition  Service, 
USDA.  j 

action:  Proposed  rule. 


:  This  ndemaking  proposes 
several  corrections  and  clarifications  in 
Food  Stamp  Program  employment  and 
training  (E&T)  requirements  set  fottii  in 
Program  regulations  at  7  CFR  273.7. . 
These  changes  are  necessary  to  ensure 
proper  interpretation  and  operation  of 
Oxigram  employment  and  training 
requirements  mandated  by  the  Food 
Security  Act  of  1985  (Pub.  L  99-198). 
DATES:  Comments  must  be  received  by 
August  22. 1988  in  order  to  be  assured  of 
consideration. 

AOORESS:  Comments  should  be         ' 
addressed  to  Art  Foley,  Legislation  and 
Work  Policy  Section,  Food  and  Nutrition 
Service  (FNS).  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302.  All  written 
comments  will  be  open  for  public 
inspection  at  the  office  of  the  Food  and 
Nutrition  Service  during  regular 
business  hours  (8:30  a.m.  to  5:00  p jn.. 
Monday  through  Friday)  at  3101  Patk 
Center  Drive,  Alexandria.  Virginia. 
Room  904. 

RNI  nmTHER  INFOraiATION  C0NTAC1S 
Questions  regarding  this  proposed    ', 
rulemaking  should  be  addressed  to  Mr. 
Foley  at  the  above  address  or  by 
telephone  at  (703)  756-3389.  i 

SUPPLEMENTARV  MFORMATION:  ) 

Classiflcatioa  ! 

Executive  Order  12291  ! 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  Na  1512-1.  The 
Department  has  classified  this  rule  as 
non-majo.r.  The  rule's  effect  on  the 


economy  will  be  less  than  $100  million. 
The  rule  will  have  no  effect  on  costs  or 
prices.  Competition,  investment, 
productivity,  and  famovation  wiB  remain 
unaffected.  Thirmie  will  in  ve«n  aff^t 
on  employment  in  that  ite  goal  is  to 
correct  and  darffy<»nMntnilM.  Ihfereby 
improving  efforts  to  place  fo6d  stamp 
reciptento  in  •iiq>loymeiit.  There  will  be 
no  effect  on  the  competitiiHi  of  United 
States-based  enterprises  with  fweigii- 
based  enterprises. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  related 
Notice  of  7  CFR  Part  3015,  Subpart  V  (48 
FR  29115),  this  Program  is  excluded  from 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act         • 

This  action  has  been  reviewed  witih 
regard  to  the  requirements  of  the 
Regulatory  FlexibUity  Act  of  1980  (Pub. 
L  96-^54,  Stat  1164,  Septemberl9, 
1980).  Anna  Kondratas.  Administrator  of 
the  Food  and  Nutrition  Service,  has 
certified  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
State  and  local  welfare  agencies  will  be 
the  most  affected  to  the  extent  that  they 
administer  the  Program.  Potential  and 
current  participants  will  be  affected 
because  they  will  have  to  fulfill  the 
work  requirements  established  by  State 
agencies  under  the  guidelines  set  forth 
in  this  rulemaking. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1080  (44  U.S.C.  3507), 
the  reporting  and  recordkeeping 
requirements  contained  in  7  CFR 
273.7(o)(e)  of  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  that  Act.  The 
OMB  approval  number  for  these 
requirements  is  0584-0339. 

Badcground  .     , 

The  Food  Security  Act  of  1985,  Pub.  L 
99-198,  Title  XV.  99  Stat.  1566, 
December  23, 1985,  amended  the  Food 
Stamp  Act  of  1977  to  require  that  no 
later  than  April  1, 1987,  every  State 
agency  shall  implement  an  employment 
and  training  program  designed  by  the 


State  agency  and  approved  by  the 
Secretary /)f  Agriculture.  On  December 
31. 1986  the  Departanent  pubUshed  a 
final  nde,  51  FR  47378  et  seq.,  which  ' 
incorporated  employment  and  training 
pn^am  requirements  into  food  stamp 
re^S^atidns.  Several  technical 
conectitnu  were  made  to  this  rule 
Ihrbugfaaflnal  rulemaking  issued  April  . 
7, 1987,  Ii2  FR  11021  This  rulemaking 
proposes  further  change's  to  the 
employment  and  training  regulations 
found  at  7  CFR  273.7  of  the  Food  Stamp 
Program  regulations,  and  corrects  a 
small  number  of  typographical  errors 
discovered  in  this  section  of  the 
regulations.  ~      -     . 

buxMoe  and  Resources  of  Sanctioned 
Non-Heads  of  Households 

Current  regulationsat  7  CFR  - 

273.7(g)(1)  specify  that  an  individual, 
other  than  the  head  of  household  as 
defined  in  7  CFR  273.1(d>,  who  has 
refused  or  failed  without  good  cause  to 
comply  with  food  stamp  woric 
i^quirement*  imposed  by  regulation  and 
by  die  State  agency  is  to  be  ineligible  for 
the  Food  Stamp  Prognun  for  a  period  of 
two  months  and  is  to  be  treated  as  an 
ineligible  household  member  per  7  CFR 
273.1(b)(2).  7  CFR  273.1(b)(2)  states  that 
the  income  and  resources  of  individuals 
disqualified  for  refusing  to  comply  with 
a  regulatory  requirement,  including 
noncompliance  with  the  work 
requirements  of  7  CFR  273.7,  are  to  be 
handled  in  accordance  with  the 
provisions  of  7  CFR  273.11(c)  or  (d)  as 
appropriate.  7  CFR  273.11(c)  pertains 
exclusively  to  the  treatment  of  income 
and  resources  of  individuals  who  have 
been  disqualified  for  intentional 
Program  violations  or  wortcfare 
sanctions  and  those  disqualified  for 
refusal  to  obtain  or  provide  a  Social 
Security  number  or  for  being  an 
ineligible  alien.  7  CFR  273.11(d)  pertains 
to  the  treatment  of  income  and 
resources  of  all  other  nonhonsehold  ' 
members.  As  individuals  sanctioned  for 
woric  requirement  violations  are  not 
specifically  mentioned  in  7  CFR        ' 
273.11(c),  current  regulations  can  be 
interpreted  to  require  them  to  be  treated 
in  accordance  with  the  provisions  of  7 
CFR  273.11(d)  which  specify  that  their 
income  and  resources  shall  not  be 
considered  available  to  the  household 
with  whom  Uiey  reside,  lliis  was  not  the. 
Department's  intention.  Instead  the 
Department  believes  that  households 
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containingjAn  individual  who  ^a«  been 
sanctioned  lor  faihue  to  comply  with  ^e 
work  requirements  of  7  CFR  273.7  should 
be  subject  |tp  the  same  consequences  as 
household^  {containing  an  individual 
whose  household  was  sanctioned  for 
failure  to  comply  with  a  workfare 
obligatlon.1  Jhis  rulemaking  proposes  to 
count  all  tht  income  and  resources  of  a 
household  piember  disqualified  for  a 
work  progiHm  violation  as  available  to 
this  persoir^  household.  The  rule  also 
proposes  cMrifications  in  7  CFR 
273.7(g)(1)  flat  noncompliant  household 
members  who  join  other  households  as 
non-heads  of  household,  are  to  be 
Program  ineligible  for  two  months,  lids 
had  not  be^h  clearly  stated  in  this  . 
section  of  tne  December  31. 1986 
rulemaking  (51 FR  47378  e^  se?.). 


Head  of  He 


I  Oefinltiaa 


Current  i^gulations  at  7  CFR 
273.1(d)(2)  permit  a  household 
sanctiuned  fur  failure  to  comply  with 
work  requirements,  to  designate  the 
head  of  hou$ehold  in  those  instances  in 
which  there  is  no  principal  source  of 
income  in  the  household.  This  policy 
effectively  bermits  households  with  no 
principal  sq^tce  of  income  to  designate 
a  member,  Uher  than  the  member(s) 
who  refuse^'to  comply  with  work 
requiremeqtj;.  as  head  of  household  in 
sanction  sihtations.  Such  a  situation 
could  resul|  \n  circumvention  of  the 
work  requirements.  This  rule  proposes 
to  modify  the  current  regulatory  wording 
at  7  CFR  27i3.1(d)(2)  so  as  to  use 
whoever  wes  the  head  of  household  at 
the  time  of  Ihe  violation  in  sanction 
situations  rbther  than  permitting  the 
household  to  make  such  a  designation 
after  the  violation  has  occurred. 

7  CFR  273.1(d)(2)  applies  the  concept 
of  principal  wage  earner  as  head  of 
household  for  sanctioning  purposes  to 
the  provisid^s  of  7  CFR  273.7  (Work 
Requireme^^)  and  7  CFR  273.22 
(Optional  wbrkfarej.  As  required  by 
section  20  of  the  Food  Stamp  Act  (7 
U.S.C.  2829).  7  CFR  273.22  mandates  that 
failure  to  cqeiply  with  workfare 
requirement^  by  any  non^exempt 
household  ibember  results  in  imposition 
of  a  sanctioin  against  the  entire 
household.  Application  of  the  head  of 
household  concept  to  the  optional 
workfare  seittion  of  the  regulations 
implies  thai  7  CFR  273.1(d)(2) 
circumventalthe  sanction  requirements 
of  7  CFR  27^22.  This  was  not  the 
Department's  intent  Rather,  application 
of  the  headjOf  household  definition  to 
the  optional  jwodcfare  regulatory  section 
was  to  en8tti|e  that  workfare  programs, 
operated  aij  components  of  employment 
and  fining  brograms.  applied  the  same 
definitimi  a  «  semationa  as  other 


employment  and  training  components. 
This  rulemaking  proposes  amended 
language  for  7  CFR  273.1(d)(2)  clarifying 
this  intent  The  rule  proposes  that  the 
principal  wage  earner  as  head  of 
household  concept  is  applicable  to 
workfare  programs,  operated  as 
components  of  State  agency 
empiojrment  and  training  programs,  but 
is  not  applicable  to  optional  woricfare 
programs  operated  under  the  provisions 
of  7  CFR  273.22. 

Failure  to  Comply 

Current  regulations  at  7  CFR 
273.7(g)(2)  specify  that  failure  to  comply 
with  a  comparable  Work  Incentive 
Program  (WIN)  or  unemployment 
compensation  requirement  by  a 
household  member  exempted  from  food* 
stamp  work  registration  under  the 
provisions  of  7  CFR  273.7(b)(l)(iii)  or 
(b)(l)(v)  because  he  was  registered  for 
work  under  WIN  or  unemployment 
compensation,  is  to  be  treated  as  failure 
to  comply  with  the  corresponding  food 
stamp  requirements.  While  7  CFR 
273.7(g)(2)  specifies  only  die  WIN. 
program,  section  6(d)(2)  of  the  Food 
Stamp  Act  of  1977  (7  U.S.C.  2015(a)(2)) 
mandates  that  failure  to  comply  by  any 
person  who  is  subject  to  a  vrai1( 
registration  requirement  under  Title  IV 
of  the  Social  Security  Act  as  amended 
(42  U.S.C.  602).  %vidi  any  such 
requirements  which  are  comparable  to 
food  stamp  vfotk  registration 
requirements,  triggers  food  stamp 
sanctions  against  that  individual  or 
household.  Congress  did  not  specify  that 
action  was  to  be  taken  only  against 
WIN  work  registrants  who  fail  to 
comply  with  requirements  which  are 
comparable  to  food  stamp  requirements. 
Rather  it  clearly  intended  that  all 
persons  subject  to  any  work  registration 
requirements  under  Title  IV  of  the  Social 
Security  Act  such  as  work 
supplementation  and  community  work 
experience  program  requirements,  are  to 
be  sanctioned  if  they  fail  to  comply  with 
such  requirements,  providing  they  are 
comparable  to  food  stamp  mandates.  As 
a  result,  this  rule  proposes  to  amend 
appropriate  sections  of  7  CFR  273.7  to 
substitute  references  to  WIN  with  a 
phrase  pertaining  to  Title  IV  work 
programs  in  general. 

Counting  Placements 

7  CFR  273.7(o)(2)  of  current 
regulations  permits  State  agencies  to 
count  persons  as  plaged  in  an 
employment  and  training  program  for 
purposes  of  performance  standards, 
"*  *  *  if  the  person  commences  an  : 
employm«nt  and  training  component  or 
fails  to  comply  with  employment  and 
training  requirements  and  is  denied 


certification  or  is  sent  a  notice  of 
adverse  action  (NOAA)  for  the 
noncompliance."  The  Department's 
intent  in  allowing  certification  denials 
and  NOAAs  for  failure  to  comply  with 
E&T  requirements  to  be  counted  as 
placements  tat  performance  standard 
purposes,  was  to  recognize  and  credit 
State  agencies  for  their  efforts  in 
aftiempting  to  serve  individuals  subject 
to  E&T  requirements,  and  for  beginning 
the  disqualiflcation  process  in  those 
instances  in  which  noncompUance   ' 
occurs  subsequent  to  an  individual's 
commencement  of  an  E&T  component. 
While  the  Department  wishes  to 
continue  to  recognize  State  agency 
efforts  in  these  areas,  we  believe  the 
current  regulations  permit  individual 
participants  to  be  counted  as  "placed" 
an  inordinate  number  of  times  in  certain 
situations.  This  multiple  counting  of 
single  individuals  as  placed  inflates 
State  agency  success  rates  for 
performance  measurement  purposes 
and,  potentially,  could  raise  these  rates 
above  100  percent  in  certain 
circumstances.  This  is  contrary  to  the 
intent  of  Congress  and  the  Department 
in  establishing  employment  and  training 
performance  standards. 

In  an  effort  to  curtail  mutliple 
placement  counts  of  a  single  individual, 
the  Department  is  proposing  in  this 
rulemaking  to  restrict  the  crediting  of  a 
placement  to  one  per  individual  per 
component  Under  this  methodology. 
State  agencies  may  count  as  placed 
those  individuals  who:  (!)  Are  assigned 
to  but  refuse  to  begin  an  E&T  component 
and  are  sent  a  NOAA  or  denied 
certification,  or  (2)  actually  begin  a 
component  In  the  first  instance.  State 
agencies  are  credited  with  efforts  to 
serve  individuals  by  screening  and 
assigning  them  to  an  E&T  component 
even  though  the  individual  subsequentiy 
refuses  to  comply.  In  the  second 
instance  State  agencies  receive  credit 
for  enrolling  individuals  in  efforts  to 
improve  employability  through  an  E&T 
component.  Individuals  who 
subsequently  refuse  to  comply  with  a 
component  requirement  and  receive  a 
NOAA  will  not  be  counted  as  placed,  as 
is  currentiy  the  case,  since  they  will 
have  already  been  counted  when  they 
actually  begin  the  component.  . 
Individuals  who  cure  their 
noncompliance  and  re-enter  a 
compcment  will  also  not  b6  counted  as 
placed  since  they  were  already  counted 
at  the  time  they  commenced  the 
component  This  method  should  simplify 
E&T  data  collection  and  reporting 
requirements  for.State  agencies  while 
concurrently  providing  incentives  to 
State  ageacfes  to  ensure  that  individuals 
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commence  and  remain  in  a  component 
until  completion.  This  should  encoucage 
State  agencies  to  continue  attempts  to 
improve  the  emidc^ability  of  individuals 
through  additional  components  when 
prior  components  have  failed  to  produce 
employment.  The  Department  believes 
that  this  methodology  more  accurately 
reflects  State  agency  efforts  to  place 
individuals  in  E&T  programs. 

Coiiiitii«  ttw  Base  of  Bigibles 


The  word  "non-exempt"  is  added  (o 
the  description  of  the  base  of  eligibles  in 
7  CFK  Z73.7(o)(3)  for  consistency  with 
the  definition  of  **EftT  mandatory 
participant"  published  in  the  December 
31, 1986  final  rule. 

PeffatBanc*  Data  0>UeGtbii 
Thismlepr 


a  revision  of  7  GFR 
273.7(oM9)  fior  tfae  sake  of  clarity.  This 
revision  vmaid  mandate  that  the  sum  of 
the  nuuiboi  of  volmteers  who  are 
placed  in  a  component  in  the  first 
month.  |rins  the  naraber  of  non-exempt 
work  regisfrants  is  to  ctmstitute  tfae  first 
month's  base  of  digibles.  The 
Depoment  does  not  intend  this  revision 
as  a  change  in  policy,  and  it  will  not 
necessitate  any  change  in  data 
collection  instruments. 

Pefcentags  of  Persons  to  be  Placed 

Current  regulations  at  7  CFR  2734o)(7) 
specify  that  35  percent  of  E&T 
mandatory  participants  shall  be  placed 
in  an  employment  and  training  program 
in  the  first  quarter  of  Fiscal  Year  1988 
and  that  an  average  of  35  percent  of 
mandatory  participants  are  to  be  placed 
over  the  remaining  three  quarters  of 
Fiscal  Year  1989.  For  purposes  of  clarity, 
it  is  proposed  that  this  paragraph  be 
ameodeid  to  specify  that  required 
placement  percentages  are  to  be  applied 
to  the  total  of  E&T  mandatory 
participants  plus  placed  volunteers  for 
specified  performance  reporting  periods. 
Additionally,  it  is  proposed  that  the 
paragraph  be  changed  to  clarify  that 
State  agencies  must  meet  a  35  percent 
performance  standard  for  the  second 
Fiscal  Year  1989  reporting  period  rather 
than  an  average  percentage. 

Two  numbers  must  be  considered 
when  conq)uting  the  number  oS 
mandatory  partic^Muits — ^the  number  of 
woric  registrants  in  the  State,  and  the 
number  of  woric  r^jstrants  exempted 
from  E&T  participation.  The  largest 
portion  of  the  base  of  digibles  (which 
indudes  vdunteers  who  have  been 
placed  in  an  E&T  conqionent.  plus 
mandatory  E&T  paftidpants)  is  derived 
by  subtracting  the  numlMr  of  work 
registrants  who  are  exempt  from  EftT 
froiB  tfae  to^  number  ol  work 
registranta  in  &e  State.  It  is  this  count  of 


non-exempt  work  re^atrants  which  is 
addressed  here.  Section  273.7(o) 
provides  that  as  part  of  the  computation 
of  the  base  of  eligibles.  State  agencies 
shall  count  the  actual  number  of  work 
registrants  in  tfae  first  month  of  the  fiscal 
year  (October)  and  subsequently  add  to 
this  figure  the  number  of  persons  newly 
work  registered  each  month. 

I^rformance  standards  for  Fiscal  Year 
1969  have  been  placed  at  35  percent  for 
the  first  quarter  and  35  percent  for  the 
remainder  of  the  year.  This  effectively 
results  in  two  separate  accounting 
periods  for  the  year  rather  than  one.  Use 
of  the  entire  October  1988  actual  count 
of  non-exempt  work  registered 
individoals  in  ctmiputing  the  base  of 
eligibles  for  the  ffavt  qotuter  of  fiscal 
Year  1988  results  in  State  agencies  being 
forced  to  meet  an  abnonnaUy  inflated 
standard  for  diat  quarter  (October  count 
of  non-exempt  work  registered 
individuals  plus  newly  woric  registered 
non-exempt  individuals  for  November 
and  Decembeij.  This  method  also 
hiflates  the  base  of  eligibles  for  the 
second  ajcconnting  period  comprising  the 
second,  third  and  fourth  quarters  of  the 
fiscal  year,  by  including  first  quarter 
cumulative  date  in  counts  for  these 
three  quarters.  To  resdve  these 
technical  problems,  the  Department  is 
proposing  that  the  October  1988  c(Mmt  of 
non-exempt  work  registrants  be 
prorated  over  the  two  Fiscal  Year  1989 
accounting  periods  for  performance 
reporting  purposes,  by  assigning  one- 
fourth  of  the  total  October  1988  non- 
exempt  count  to  the  first  quarter  base  of 
eligibles  and  three-fourths  of  the 
October  non-exempt  count  to  the  second 
accounting  period  comprising  the 
second,  thira  and  fourth  quarters  of  the 
fiscal  year.  New  non-exempt  work 
registrants  would  be  added  to  these 
prorated  October  totals  in  computing  the 
btise  of  eligibles  for  the  two  accounting 
periods.  The  ncm-exempt  work  registrant 
portion  of  the  first  quarter  base  of 
eligibles  would,  therefore,  consist  of  one 
fourth  of  the  October  1968  count  of  non- 
exempt  woric  registrante  plus  non- 
exempt  persons  newly  work  registered 
during  the  months  of  November  and 
December  1988.  The  second 
accountabflify  period  base  of  eligibles 
would  consist  of  three-fourths  of  the 
October  1988  count  of  non-exenq>t  work 
registraJDto  plus  non-exempt  pwsons 
newly  work  registered  in  the  months  of 
January  thnwigh  Septnnber  1980.  We 
beUeve  this  oomputationd  method  is  far 
more  equitebte  to  State  agency  efforto 
designed  to  meet  Hscal  Year  3880 
perfonaaDoe  standprde  tfien  tfiat 
curreiUly  faa  eSclcL  Hie  annoal  standard 
accounting  method.  q>ecified  in  current 


regulations,  will  take  effect  for  Fiscal 
Year  1990  and  beycmd. 

Minor  CorrectiiHis 

Hiis  proposed  rulemaking  corrects 
four  typographical  errors  detected  in  the 
December  31, 1986  final  rulemaking. 

ImplementatioB 

Hie  Department  intends  that  the 
provisions  of  the  fined  rulemaking 
resulting  from  the  proposals  contained 
in  this  rulemaking,  be  implemented  by 
all  State  agencies  no  later  than  60  days 
following  publicati<m  of  the  final 
rulemaking. 

listofSobjecta 

7  CFR  Part  271 

Administative  practice  and 
procedure.  Food  Stamps,  Grant 
programs-social  programs. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  Stamps, 
Fraud,  Grant  programs-social  programs. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Social  secorify.  Students. 

Accordingly,  7  CFR  Part  271  and  273 
are  amended  as  fdlows: 

1.  The  authority  citation  for  Parts  271 
and  273  continues  to  read  as  follows: 

Authority.  7  U.S.C  2011-2029. 

PART  271-<»EllERAL  INfK>RMAT10N 
AND  DEFINITIONS 

■      -    1 

2.  In  §  271.2  the  definition  of  "Placed 
in  an  employment  and  training  program" 
is  revised  to  read  as  follows: 

S  271.2    Definitions. 

***** 

"Placed  in  an  employment  and 
training  program"  means  that  a  State 
agency  may  count  a  person  as  "placed" 
in  an  employment  and  training  program 
when  the  individual  commences  a 
component  or  is  assigned  to  a 
component  but  refuses  or  fails  to  begin 
that  component  and  is  sent  a  Notice  of 
Adverse  Action.  A  State  ageni^  shall 
not  consider  an  individual  as  "placed" 
in  a  component  more  than  once  per 
person  per  component.  Assigned 
persons  who  has  good  cause  qf  not 
be^nning  an  employment  and  training 
oomponant  shall  net  be  couBtad  as 
placed,  Addttfa»ally.  persons  failing  to 
comi^  with  work  r^f^tration  or 
vohmtaiy  fuit  nqidremente  riiail  not  be 
CTHisldeied  as  placed.  . 
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PART  27a-CERnFICATION  OF 
EUQIBLC  HOUSEHOLDS 

§273.1    [jdmOTdMl] 

3.  In  S  2^.1  the  first  sentence  of 
paragraph  (d)(2)  is  amended  by  adding 
the  parei^tietical  phrase  "(to  the  extent 
that  woruare  programs,  operated  under 
this  parapa|rfi,  are  included  as 
components  of  State  agency 
employmiant  and  training  programs)," 
between  the  reference  to  "273.22"  and 
and  the  Word  "head";  and  the  last 
sentencebf  paragraph  (d)(2)  is  amended 
by  remoi^|ig  the  phrase  "the  household 
may  desi^ate  the  head  of  household." 
and  addi^  in  its  place  "the  household 
member,  documented  in  the  casefile  as 
the  head  of  the  household  at  the  time  of 
the  violation,  shall  be  considered  the 
head  of  hdusehold." 

4.  In  S  ^73.7  the  last  sentence  of 
paragraphi  (c)(2)  is  amended  by 
removing!  ^^  ^°"*  "Senate's"  and 
adding  iniUs  place  "State  agency's". 

5.  In  §  273.7  the  flrst  sentence  of 
paragraph  (d](l)(i)(E]  is  amended  by 
removing  the  word  "of  and  adding  the 
word  "or'*'  in  its  place. 

6.  In  S  2t3.7  the  second  sentence  of 
paragrapkj(f)(l)  is  amended  by  removing 
the  word  [icontracts"  and  adding  the 
word  "cohtacts"  in  its  place. 

1   7.  In  5  ^3.7  the  fifth  sentence  of 
iMragraph  (g)(1)  is  amended  by  adding 
Uie  word^  ''ineligible  for  two  months 
and  shall  llie"  between  the  words  "be" 
and  "considered". 

8.  In  S  ^73.7  paragraph  (g)(2)  is 
amended  !by  removing  the  abbreviation 
"WITT  whlerever  it  appears,  including 
the  title,  4ikd  substituting  in  its  place  the 
phrase  "vfork  requirement  under  Title 
IV  of  the  Social  Security  Act";  in  the 
first  sentejilce  of  paragraph  (g)(2)  by 
adding  th^iword  "a*'  after  the  word 
"under"  akkl  in  paragraph  (gM2)(ii) 
removing  Mie  word  "requirement"  in  the 
second  sepitence. 

9.  In  S  Zh.7  introductory  paragraph 
(h)  is  amepided  by  removing  the  second 
sentence,  ^nd  by  adding  two  sentences 
in  its  place  to  read  as  follows: 

S27S.7   Warfcfqulremenls. 
*      .  •        i»        •        ♦ 

(h)  Endihg  diaqualification.  *  *  * 
EligibilityiHiay  be  reestablished  by  a 
householq  during  a  disqualification 
period  anjlithe  household  shall  (if 
otherwise  eligible)  be  permitted  to 
resume  participation  if  the  member  who 
caused  the  disqualification  becomes 
exempt  frotn  the  woric  registration  . 
requirement  (for  reasons  other  dian 
through  tm  exemptions  of  paragraph 
(b)(l)(Hi)  lb  (b)(lKv)  of  this  section),  is 
no  longer^  member  of  the  household  or 
complies  With  the  appropriate 


requirement  listed  in  this  paragraph.  An 
individual  who  has  been  disqualified  for 
noncompliance  may  be  permitted  to 
resume  participation  during  the 
disqualification  period  (if  otherwise 
eligible)  by  becoming  exempt  from  woric 
registration  (other  than  by  paragraph 
(b)(l)(iii)  or  (b)(l)(v)  of  this  section)  or 
by  complying  with  the  following 
appropriate  requirement: 
*       •       •       »       ♦ 

10.  In  S  273.7  paragraph  (k)(l)  is 
amended  by  removing  the  abbreviation 
"WIN"  in  the  first  sentence  and  addmg 
in  its  place  the  word  "work",  and  by 
adding  the  phrase  "under  title  IV  of  the 
Social  Security  Act"  between  the  words 
"requirements"  and  "or";  and  paragraph 
(k)(2)  is  amended  by  removing  the 
abbreviation  "WIN"  and  adding  in  its 
place  the  phrase  "a  woric  requirement 
under  title  IV  of  the  Social  Security 
Act". 

11.  In  S  273.7  paragraph  (o)(2)  is 
amended  by  removing  the  pturase  "fails 
to  comply  with  E&T  requirements"  in 
the  first  sentence  and  adding  in  its  place 
the  phrase  "is  assigned  to  a  component 
but  fails  to  begin  that  component"; 
removing  the  phrase  "more  than  once  in 
the  same  component"  in  Uie  eighth 
sentence  and  adding  in  its  place  the 
phrase  "only  at  the  time  of  his/her 
initial  commencement  of  that 
component";  and  removing  the  words 
"comply  witti"  and  "requirements"  in 
the  ninth  sentence  and  adding  the  words 
"begin  an"  and  "component", 
respectively,  in  their  place. 

12.  In  9  273.7  paragraph  (o)(3}  is 
amended  by  adding  the  w(wds  "non- 
exempt"  between  the  words  "all"  and 
"work"  in  the  first  sentence  and  by 
adding  a  new  sentence  at  the  end  of  the 
paragraph;  introductory  paragraph  (o)(5) 
is  amended  by  removing  the  word  "or" 
in  the  last  sentence  and  adding  the  word 
"of  to  its  place;  paragraph  (o)(5)(ii)  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph;  paragraph  (o)(6)  is 
amended  by  (a)  removing  ue  phrase 
"work  registered  individuals"  in  the  first 
sentence  and  adding  the  phrase  "woric 
registrants  in  the  first  month  of  the  fiscal 
year,  according  to  the  number  of 
persons  who  are  exempt  from 
participation  and  the  number  who  are 
not  exempt  fitim  participation."  in  its 
place,  (b)  by  adding  a  new  sentence 
between  the  first  and  second  sentences, 
(c)  by  adding  the  word  "new"  between 
the  words  "of  and  "EAT',  the  words 
"registered  that  month"  between 
"participants"  and  the  second  comma, 
and  the  words  "the  number  of  between 
the  words  "and"  and  "volunteers"  in  the 
second  sentence,  and  (d)  by  removing 
the  word  "should"  in  die  third  sentence 


and  adding  the  word  "shall"  in  its  place; 
and  paragraph  (o)(7)  is  amended  by 
removing  the  word  "average"  in  the  first 
sentence  and  adding  the  word  "be"  in 
its  place.  The  additions  read  as  follows: 


S273.7    Work 


(o)  Performance  standards.  *  *  * 
(3)*  •  *  For  purposes  of  computing 
the  base  of  eligibles  for  the  two 
performance  standard  reporting  periods 
of  Fiscal  Year  1989  (First  Quarter,  and 
the  Second,  Third  and  Fourth  Quarters 
of  the  fiscal  yeaij,  the  First  Quarter  base 
of  eligibles  is  equal  to  the  cumulative 
total  of  25  percent  of  the  October  1988 
total  of  all  mandatory  participants  plus 
new  E&T  mandatory  participants 
registered  during  November  and 
December  1988.  plus  volunteen  placed 
in  E&T  components  during  these  same 
two  months:  and  the  Second,  Tl^  and 
Fourth  Quarters'  base  of  eligibles  is 
equal  to  the  cumulative  total  of  75 
percent  of  the  October  1988  total  of  all 
mandatory  participants  plus  new  E&T 
mandatory  participants  registered 
during  the  months  of  January  through 
September  1989  inclusive,  plus 
volunteen  placed  in  E&T  components 
during  these  same  nine  months. 
•       •       *       •       * 

(5)  •  •  * 

(ii)*  *  *  For  Fiscal  Year  1989.  this  10 
percent  adjustment  may  be  appUed  to 
the  base  of  eligibles  totals  for  each 
reporting  period  resulting  from  the 
computations  specified  in  paragraph 
(o)(3)  of  this  section. 

(6)  *  *  *  The  sum  of  the  number  of 
volunteers  who  are  placed  in  a 
component  in  that  mondi  plus  the 
number  of  non-exempt  work  registrants 
shall  constitute  the  first  month's  base  of 
eligibles.*  *  • 


9273.11    [Amendsd) 

13.  In  9  273.11  introductory  paragraph 
(c)  is  amended  by  adding  the  phrase  "or 
noncompliance  with  a  woric  requirement 
of  9  273.7"  between  the  word  "violation" 
and  the  comma  in  the  first  sentence:  and 
paragraph  (c)(1)  is  amended  by  (a) 
adding  die  phrase  "and  woric 
requirement"  between  the  words 
"violation"  and  "disqualification"  in  the 
tide,  (b)  by  adding  die  letter  "s"  to  die 
word  "disqualification"  in  die  tide,  (c) 
by  adding  the  phrase  "noncompliance 
with  a  work  requirement  of  9  273.7." 
between  the  words  "violation"  and  "or" 
in  the  firet  sentence,  and  (d)  by  adding  a 
comma  immediately  following  the  word 
"violation"  in  the  first  sentence. 
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■UMe  CODE  34i».ao-H 

DEPARTMENT  OF  TRANSPORTATION 
Federal  AvtaHon  AdAiMstretion 
14CFRPert3» 
[Dodwt  No.  W-CE-1S-AD] 


Alipart  Wichita.  Kansas  87209: 
Telephone  (318)  Mft-440e. 

TARV  mknimation: 


B3tTC  95-B5S,  96455A.  ESS.  ES5A. 
St,  StA.  S8P,  SaPA,  SITC  end  5VTCA 


AOENCV:  Federal  Aviatioa 
Administration  (FAA).  DOT. 
ACnOM:  Notice  of  Proposed  Rulemaking 
(NPRM). 


f.  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  certain  Beech 
Models  F33A.  F33C.  V3SB,  ASO.  A36TC 
B»TC.  9fr-BS5. 95-BS5A.  E55.  BS5A.  58, 
58A,  58P.  58PA.  58TC,  andSSTCA 
aiipkuies.  Tto  AD  would  require 
moiclificatioB  and  inspection  of  pilot's 
and  copilot's  center  seat  tracks  and  the 
seat  attachment  to  prevent  possiUe 
failure  under  emergency  landing 
conditions.  Some  seat  positions  were 
found  to  be  structurally  inadequate,  and 
washers  required  with  small  diameter 
nut&  may  have  been  omitted.  The 
proposed  modifications  and  inspections 
would  correct  this  condition. 
OAlEt:  Comments  must  be  received  on 
or  before  August  11, 1968. 
ADOweeSEfc  Beech  Service  Bulletin 
Nuinber  2010.  Revimon  1.  dated  May 
1988.  and  Service  Bulletin  Number  2233, 
dated  April  1988,  applicable  to  this  AD, 
may  be  obtained  hxim  Beech  Aircraft 
Corporation,  Commercial  Service,  Dept 
52.  P.O.  Box  85,  Wichita,  Kansas  67201- 
0085.  or  may  be  examined  at  the  Rules 
Dodcet  at  the  address  below.  Send 
comments  on  the  proposal  in  triplicate 
to  the  Federal  Aviation  Administration, 
Central  Region,  Office  of  tfie  Regional 
Counsel  AttentioB:  Roles  Dodcet  No. 
88-CE-15-AD.  Room  1558, 601  East  12tfi 
Street,  Kansas  City,  Missouri  64ica 
Cooments  may  be  in^>ected  at  this 
location  between  •  a.m.  and  4  p-nu, 
Mdndqr  through  Friday,  holiday*-  ij 
excepted.  > 


inott  contact: 
Lany  Bugler,  Federal  Aviation 
AdBdnistnitiea,  Widiita  Aircrall 
CertificatiaR  Office.  ACE^120W.  1801 
Aifport  Raed,  Room  Iplfc  Mid-Conttaenl 


CiMiiHieuts  IbvIImI 

Interested  persons  are  invited  to 
partidpate  in  the  making  oX.  the 
proposed  rule  by  submitting  siKh 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  die 
proposed-rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  OHnments  received.  Comments 
are  spedfically  invited  on  die  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  vrill  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  eadi 
FAA  pabUc  contact  concerned  wiflt  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Dodcet. 

Availability  of  NPRMS 

Any  persm  may  obtain  a  copy  of  diis 
Notice  of  Ptopoeed  Rulemaking  (NTOM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Central 
Region.  Office  of  the  Regional  Connsd. 
Attention:  Airworthiness  Rules  Docket 
No.  88-CE-lS-AD,  Room  1558. 601  Bast 
12th  Street.  Kansas  City.  Missouri  64106. 

Discossian 

During  the  certification  testing  of  the 
pilot's  and  cofwlot's  seats  on  certain 
models  of  the  Beech  38  and  58  Series 
airplanes,  failures  occurred  in  tlw  seat 
track  st^port  structure  and  in  the  test 
seat  The«eal  track  support  structure 
was  reinforced.  Washers  were  installed 
under  small  diameter  nuts  on  the  test 
seat  and  certification  testing  was 
subsequently  completed.  These  tests 
were  conducted  lot  the  1864  models.  The 
stronger  seat  track  support  structure 
was  subsequently  incorporated  into 
production.  These  structural  failures 
revealed  that  airplanes  built  between 
1975  imd  1964  were  structurally 
inadequate. 

In  eariy  1975  three  additional  aft 
positions  were  added  to  the  pilot  and 
copilot's  seat  travel  It  was  with  the 
seats  in  the  most  aft  of  these  added 
positioBe  that  the  teat  foilures  occoned. 
The  previous  seat  track  configuaticm. 
prior  to  1075,  had  also  been  tested  «rilh. 
the  seat  in  die  positioii  fust  Jk>rwafd<tf 
the  three  added  positioBs..  Tha  seat  track 


structure  has  design  load  capability  with 
the  seat  in  this  position  but  not  in  any    . 
position  afi.'Beedi  ha*  puhKshrd 
Service  Bulletin  Number  20M).  Revision 
1.  dated  May  1088.  that  spedfie* 
inspections  of  the  seat  foot  asaemUy  for 
the  presence  of  the  washer  and 
instructioBa  to  fill  the  three  afi  seat 
position  holes  to  prevent  their  usage. 
Service  Bulletin  Number  2233,  dateid 
April  1968.  has  been  developed  Iqr 
Beech  as  an  c^tional  Idt  which 
reinforces  the  seat  track  strudure  and 
provides  a  means  of  restoring  the  full 
seat  travel.  Although  there  have  been  no 
field  rq}orts  of  seat  or  seat  track 
failures,  the  structure  does  not  comply 
with  regulation  strength  requirements. 
Therefore,  to  prevent  possible  crew 
injury  due  to  seat  failure  during  an 
emergency  or  crarii  landing,  an  AD  is 
proposed  that  would  require  compliance 
with  Beedi  Service  Bulletin  Number 
2010  or  as  an  option  installatiaa  of  die 
kit  provided  in  Beech  Service  Bulletin 
Number  2233.  Since  the  condition 
described  is  likely  to  exist  or  develop  in 
other  Beec:h  models  of  the  scune  design, 
the  AD  would  require  filling  the  three  aft 
seat  positioning  boles  in  the  center  seat 
trade  for  the  pflot's  and  copilot's  seats, 
or  installation  of  seat  tracdc 
reinforcement  and  inflection  to 
determine  prcqier  installation  of  washers 
on  the  seat  frame  assembly. 

The  FAA  has  determined  there  are 
approximately  4000  airplanes  affected 
by  the  proposed  AD.  The  cost  of 
modifying  these  airplanes  in  the 
proposed  AD  is  esthnated  to  be  ttOiX) 
per  airplane.  The  total  cost  is  estimated 
to  be  ^60,000  to  the  private  sector.  The 
cost  of  this  modification  will  not  have  a 
significant  economic  impad  on  the 
private  sedor . 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Ad  of 
1958,  as  amended  (49  U.S.C  1301.  et 
aeq.),  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12812.  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

Therefore.  I  certify  that  this  adion  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12281.  (2)  is  not  a 
significant  rule  under  DOTF  Regulatory 
Polides  and  Ptocedures  (44  FR 11034; 
February  26. 1979)  and  (3)  if 
promulgated,  will  not  have  a  aipiificant 
economic  impad  cm  a  substantial 
number  of  sismH  oitlttes  under  the 
criteria  of  &e  Regulatory  FlexibUity  Act 
A  co^  of  the  draft  regulatory 
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evalaalioa  h44  bMB  prapand  lor  this 
action  and  hu  baan  placed  in  thepi^c 
dockat  Accmr  of  itm^  be  obtabiad  by 
cratacting  tb^Ridea  Docket  at  the 
location  ptovUlad  under  the  caption 

list  off  Subfo^  la  14  CFR  Pkrt  at 

Air  transpfJMation,  Aircraft.  Aviation 
safety,  Safety^ 

The  Propoeait  AwaadMent 

According  p«vsuant  to  the  anthority 
delegated  to  tte  by  the  Administrator, 
the  Federal  Afiation  Administration 
proposes  to  amend  i  30.13  of  Fart  99  of 
the  FAR  as  fdfows: 

PART39-[AiiENDEO] 

1.  The  aathjcjrity  citation  for  Part  39 
continaes  to  tead  as  follows: 

Aulhotfty:  40  tJ.S.C  t3S4(a).  1421  and  1423: 
48  U^C  108(g)  I  RevlMd,  Plib.  L  97-449. 
lannaiy  12, 19Q3|:  and  14  CPR  11.89. 

{39.13   [Amanded] 

2.  By  addiiijg  the  following  new  AD: 

Beech:  Applies  tp  the  Beech  airplanes  listed 
below,  osf^Bcated  in  any  categoiy: 


F33A.. 

F33C- 

V35B 

A36 „... 


A36TC. 
B36TC. 

96-B6S. 

9S-B55A. 
E-55.  E- 

S6A. 

58,S6A. 


58P.  S8f>A. 


58TC. 
SBTCA. 


Iatedinai 
SarMNo. 


through  pE- 
\n  Mreugti  CJ-1S5- 

E-^«irough  E-TM 

E-i|«>«waughE-Yt45^.. 
E-1947  ttMOngh  E-2103.. 
E-4fOS  ttwough  E-2110.. 
VwoughEA^ig 

1  •voogh  E>^-3e8. 
Tl^J^e  Owoug^  TC- 

TEt^071  through  TE- 

THflTS  through  TH-TCfi. 
"•  *03  through  TH- 

390  through  TH- 

TJ^MHOughTJ-27.. 

Tj4iB  ttaough  TJ-43S 

Tj4«37  thiougfi  TJ-443  .„ 

TKltTTM 

««0MghTK-146 

TKf  i4a  through  TK-1  SO  .. 


ConvS- 

anoa 
paraorap*! 


9» 


(a) 

Mm 
wm 

MM 
MM 

MM 
M 

M 

M 
MM 

MM 

M 

MM 
MM 
M 

MM 
MM 


Compiiance:  Inquired  within  160  hours 
time-in  aai»ioa  after  the  eBectiye  date  of  this 
AO  unlesa  drejMdy  aooonplishsd. 

To  prevent  faihiie  of  the  idiot's  and 
copilot's  seat  iMachment  dw^  an 
emergency  landing  conditioa  accomplish  the 
fdlowbig. 

(a)  For  the  aiManes  identified  in  Table  I  as 
rc<|iiMng  Coaai  ifases  Bsraysph  (a); 

Rlldiedmii^saati 
the  cetHarsaatii^adaaf  thapHoftaoAeopilol 
■eats  i»  aiiess4«Ma  wKb  Bsscb  Sstvioa 


Bulletin  Nonber  29101  Revisisa  1,  dated  May 
1968.  The  seat  track  rainioaBeBasat  pesyided 
in  Beech  Service  Bullethi  Noiher  2233.  dated 
April  1988,  may  be  installed  hi  lieu  of  filhng 
these  holes. 

(b)  For  the  airplanes  identified  in  Table  I  as 
re(|uiring  Conpoance  Paragraph  (b): 

(1)  taiqwet  dta  ait  b^  to  taisars  that  an 
AN960-1O  wBshsr  has  bean  installed  under 
the  nuL  If  a  washer  has  basn>  installed  and 
the  provisions  of  paragraph  (a)  have  beui 
completed,  if  applicable,  the  airplane  may  be 
returned  to  serrioe. 

(2)  If  no  washer  is  found  p«' paragraph 

itinstaUan 
OB  the  lower 

No.29ia 
applies  to 
des  of  the  pilot 


1  accordance 
i  where  this  AD 


(bNi)  sbova.  prtor  to  further 
AN980-10  washsr  aader  the 
afi  bolt  as  shown  in  Service 
Revision  1.  dated  May  1988. 
both  the  left  and  right  hand 
and  copilot  seat  frajoe 

(c)  Airplanes  may  be  floi 
with  FAR  21.197  to  a  local 
maybe  arxompHriied. 

(d)  An  Mjyfvaient  means  of  compliance 
with  this  AD  may  be  nssd  tf  approved  Iqr  die 
Manager.  FAA.  V^cUla  AircAafl  Ceitificatioa 
Office,  1801  Airport  Road.  R^  100.  Mid- 
Continent  Airport  Wichita,  iiansas  97209; 
Telephone  (318)  94fr-440a     i 

An  persons  afliscted  t^ithis  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  opon  retjaest  to 
Beedicraft  Aero  and  Aviation  Centers; 
Beech  Aircraft  Ckwporatian.  Commercial 
Services.  Dept.  52.  PX).  Box  8S.  Wichita. 
Kansas  67201-0085,  or  mi^  examine 
these  documents  at  the  FAA,  Office  of 
the  Regional  Coimsel,  Room  1558. 601 
East  12th  Street  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  June  10, 
1988. 

Baity  DiClenenls, 
Acting  Director,  Cental  Region. 
[PR  Doc  88-14199  Piled  6-22-88;  8:45  am] 
BnjjNQ  coos  «sis-is-ai 


14CFRPWt3» 
(Docket  Na  •7-CE-29-AO] 

Airworttiine9s  DbvcOve;  SIAI-MarclMtll 
&pJL.  Modela  F260.  F2eOB.  F260C  and 
F260D  Airplanes 

AQENCv:  Federal  Aviation 
Administration  (FAA),  DOT. 
Acnow  Withdrawal  of  Notice  of 
Proposed  Rulemaking  (NraM). 

SUMMUMv:  This  action  withdraws  die 
Notice  of  Proposed  Rulemaking  (NHtM) 
Docket  87-CE-2»-AD.  applicable  to 
certain  SIAl-Marchetti  &p  A.,  Kfodels 
F2ea  FaoOB.  FZaOC,  and  F20(X> 
airplanes,  whicb  was  publiriied  in  the 
Fadasal  Ragialae  on  October  1. 198F  (52 
FR  38787).  The  NPRhfi  propoaed  to  adopt 
ma  Airwor^nesa  DiMctbtelAO)  that 
would  have  req^red  faiqtectioaa.  and  if 
neceasary,  modificateB  of  die  aiaia 


wiagapar.  As  a  fe«dt  of  the  sobaequent 
evduation  of  pubHc  comments  to  the 
NPRM  aada  complete  tedmicai 
racvaloBtion  of  ttie  proposal,  the  FAA  is 
withdrawing  dria  NniM. 


MWN  contact: 
Kfa-.M.  Dearing.  Brussels,  Aircraft 
Certification  StaE  AEU-lOa  Europe. 
Africa,  and  Middle  East  Office.  FAA. 
c/o  American  Embassy,  1000  Brussels. 
Sielgium:  Telephone  513.38.30.  extension 
2710;  or  Mr.  ].  P.  Dow.  Sr.,  FAA.  ACE- 
109. 801  East  12th  Street  Kansas  Qty. 
Missouri  64106;  Telephone  (816)  426- 
6932. 


pn^NMal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
reqairhig  inspections,  and  if  necessary, 
modificatton  of  the  main  wing  spar  of 
SIAl-Marchetti  S.pA..  Models  F2eo, 
F2eoB.  F280C  and  FTtKD  airplanes  was 
poUished  in  the  Federal  Rei^ster  on 
October  1. 1987  (52  FR  36787).  An 
extension  of  the  comment  period 
appeared  in  the  Fadaial  Registar  on 
Dec«nber  21. 1987  (542  FR  48274).  The 
proposal  followed  die  manufacturer's 
issuance  of  Service  Bulletin  (S/B)  No. 
260-a5a  dated  November  12. 1986.  and 
because  the  R^istro  Aeronautico 
Italiano  (RAI).  who  has  the 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  Italy,  classified  this  S/B  as 
mandatory  and  subsequently  issued  RAI 
AD  86-199/F260-32,  djBted  December  22. 
1986,  on  the  same  subject  The  FAA 
reviewed  SIAI-Marchetti  S/B  No.  260- 
B50  and  RAI  AD  86-19g/F260-32  and 
believed  tfa^condition  addressed  therein 
to  be  an  tuisafe  condition. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
propcoaL  Two  SIAI-Marchetti  S.p.A. 
F260  owners  and  the  sole  U.S.  SIAI- 
Marchetti  agent  responded,  all  three 
opposed  the  adoption  of  the  proposal 

The  comments  focused  on  the  issues 
that  follow: 

1.  There  has  never  been  an  inflight 
failure  of  an  SF280  (F280)  airplane. 

2.  The  need  for  adequate  inspection  of 
dvil  aircraft  including  qiar  webs  is 
foimd  in  FAR  43.  The  cracks  which  have 
been  detected  were  found  by  these 
existing  specified  inspectioiis. 

3.  The  SIAI-Marchetti  inflection  guide 
requires  inspection  of  the  wings, 
attaching  devices,  spars,  and 
components  during  100  hour  and  aimual 
inspections. 

4.  The  airplanes  in  which  the  cracks 
were  found  were  U^tinfrattplanea 
uaed  fw  miiitaiy  tialning  at  hi^wr 
weights  and  configorations  inchidtog^' 
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external  9tores  not  likely  found  in  U.S. 
civil  operation. 

The  more  severe  loading  found  in  the 
military  and  the  more  abusive  operation 
of  flight  training  is  not  expected  to  exist 
in  the  U.S.  fleet. 

5.  There  is  not  a  demonstrated  hazard 
to  safety  even  in  the  most  heavily  used 
airplanes  with  existing  cracks. 

6.  Symmetrical  infRght  loads  will  not 
apparently  result  in  adverse  crack 
activity. 

7.  The  NPRM  inspection  cycle  is 
substantially  more  frequent  than  the 
manufacturer's  inspection  cycle. 

8.  There  is  reason  to  doubt  that  the 
application  of  the  modiHcation  kit. 
costing  $1.1B2  plus  labor,  will  prevent 
cracks  from  initiating  or  propagating. 

After  reviewing  the  comments  and 
factors  cited  above,  FAA'has  now 
determined  that  the  conditions 
addressed  by  SIAI-Marchetti  S/B  No. 
260-B50.  dated  November  12, 1986,  and 
RAI  AD  86-ig9/F260-32,  dated 
December  22. 2986,  do  not  meet  the 
applicability  requirements  of  9  3ai  of 
the  FAR.  Therefore,  the  proposed  action 
is  unnecessary  and  the  NPRM  is  being 
withdrawn. 

Withdrawal  of  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
withdraws  a  proposal  to  amend  S  39.13 
of  the  FAR  as  follows:  i 

PART  39-{  AMENDED]  \ 

.    1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  1354(a).  1421.  and  1423; 
49  U.S.a  106(8)  (Revised.  Pub.  L  97-4401 
January  12. 1983);  and  14  CFR  11.89. 

2.  NniM  Docket  No.  87-CE-29-AD. 
publish^  in  the  Federal  Register  on 
October  1. 1987  (52  FR  36787).  is 
withdrawn. 

Issued  in  Kansas  City,  Missouri,  on  June  10, 
1988. 

Bairy  D.  aemmta. 

Acting  Director,  Central  Region. 

[FR  Doc.  88-14170  Filed  6-22-88;  8:45  am] 
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14CFRPart71  1 

[Airapace  Docket  No.  8S-AS0-1] 

Propoeed  Alteration  Of  VOR  Federal 
Airway;  Florida 

AOCNCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 


mummmmnfi  Thls  notice  proposM  to  alter 
the  description  of  Federal  Airway  V-441 


by  extending  that  airway  from  Ocala, 
n..  to  Savannah,  GA.  The  extension  of 
V-441  would  allow  en  route  flight 
operations  to  bypass  the  congested 
airspace  in  the  vicinity  of  ladisonville, 
FL  This  action  would  improve  the  How 
of  traffic  in  that  area,  reduce  controller 
workload  and  aid  flight  planning. 
DATES:  Comments  must  be  received  on 
or  before  July  28. 1988. 
AODRESSCS:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA. 
Southern  Region,  Attention.  Manager. 
Air  Traffic  Division.  Docket  No.  86- 
ASO-1.  Federal  Aviation 
Administration.  P.O.  Box  20636.  Atlanta. 
GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekadays,  except 
Federal  holdays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916, 800  Independence 
Avenue  SW.  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

NM  FUNTHCR  INFORMATION  CONTACT! 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  IVaffic 
Operations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  partioilariy  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comment  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  86- 
ASO-1."  The  postcard  wil  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  (he 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  role.  The  proposal 
contained  in  this  notice  may  be  changed 


in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  repcnrt  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiHtyofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230. 800  Independence 
Avenue  SW..  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing  ' 
list  for  future  NPRM's  should  abo 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
extend  VOR  Federal  Airway  V-441  from 
Ocala.  FL.  to  Savannah,  GA.  via  a  west 
dogleg.  This  extension  would  permit 
traffic  to  bypass  the  congested  airspace 
in  the  vicinify  of  Jacksonville.  FL, 
including  the  Cecil  Field  Naval  Air 
Station  Complex  and  restricted  areas. 
The  proposed  extension  would  provide 
controlled  airspace  in  an  area  where 
radar  vectors  are  normally  provided. 
This  action  would  reduce  controller 
work,  aid  flight  planning  and  reduce  en 
route  delays.  Section  71.123  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6D  dated 
January  4. 1988. 

The  FAA  has  determined  that  this 
proposed  reguJation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matier 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
econoinlc  impact  on  a  substantial 
number  (rf  small  entities  under  the 
criteria  of  the  Regulatory  Flexibilify  Act. 
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List  of  Subjefte  in  14  CFR  Part  71 

Aviatioa  aitety.  VOR  Federal 
airways.       1 1 

The  PropoaHi  AmcBdment 

AccoMing!^,  pursuant  to  the  authority 
delegated  to  t«e,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Fed^  Aviation  Regulations 
(14  CFR  Part  j^tl)  as  follows: 


PART  7 
AIRWAYS^ 


iTION  OF  FEDERAL 
LOW  ROUTES, 


.123  ia  amended  as 


1.  The  authority  citation  for  Part  71 
contimtes  to  rtad  as  follows: 

AudMrily:  4^  V&C.  1348(8).  13S4(a).  ISM; 
Executive  Ordtt  10854: 48  U.&C  106^ 
(Revised  Pdb.  i4sr-448.  famary  12. 190):  14 
CFRllJa. 

S71.U3    I 

2.  Section 
follows: 

V-M1(/ 

By  removingi  ^  %vords  '*lo  Oeala."  irad 
substituting  th^iwords  *t)caia;  Gatnesville. 
PL:  INT  Gain^viUe  (tt7*T(0ie*M)  and 
Brunswick.  GA^22S*T(22rM)  radiais; 
Brunswick;  INT  Bhuwwidc  a5Z*T(fl6S*M)  and 
Savannali.  GA^  l8irnim*M)  radiair  to 
SavanBah." 

Issued  in  wUhiogtoa.  DC.  On  )une  8, 198& 
Temple  H.  fohwoB. 

Manager.  AJrspoce-Rules  and  Aeronautical 
Information  Oinaion. 
[PR  Doc  88-14ppi  Piled  0-22-88;  8:46  am) 

BILUNQ  CODE  4s|li-1$-M 

i 
II 

1  '. 

SECURITIESJ  AND  EXCHANGE 
COMMISSIOM 

17  CFR  Part  jaw 

(Release  No.  H-25801  FNe  No.  57-11-68] 

RegMraflonjIlequiretnents  for  Foreign 
Brofcar-Doalt^ 

AOENCV:  SecWities  and  Exchange 

Cominisaion.[ 

Acnow;  Propjased  ndemaking. 

SUMNAiiv:  Thf  Oommission  is  issuing 
for  comment  M  >taff  interpretive 
statement  retarding  the  anilicabUity  of 
U.S.  broker-qaaler  ragiatiatioa 
requirements  to  foreign  entities  engaged 
in  secutitiea  ^vitiM  involving  U.S. 
investors.  Ttn  staff  position  is 
published  fo«  comment  preparatory  to 
publishing  a  Comwiaaion  interpretive 
statement  onl  this  solijlect  In  addition, 
the  CommisNpn  is  publishing  a 
proposed  ndf  ithat  would  exempt  from 
broker-dealet  registration  foreign 


entities  that  deal  with  q>ecified  U.S. 
persons  under  limited  conditions.  The 
proposed  rule  is  developed  from 
previous  staff  interpretive  positions.  The 
Commission  is  taking  these  actions  in 
response  to  the  cross-border  activities  of 
foreign  broker-dealers. 
date:  Comments  should  be  submitted 
by  September  15, 198& 
AOORESSCS:  Interested  persons  should 
submit  three  copies  of  their  views  to 
Jonathan  G.  Katz.  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street  NW..  MaU  Stop  6-ft,  Washington. 
DC  2064a  and  should  refer  to  Fila  Na 
S7-ll-«&  All  sttbmisaioaa  wiU  be 
available  for  public  inapectioa  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street.  NW..  Washington.  DC 
20640. 


Robert  LD.  Colby,  Chief  Counsel  ((202) 
272-2844).  or  Jolm  Polanln.  Jr^  Attorney 
((202)  272-2848).  OfBoe  of  Legal  PoUcy. 
Division  ofMaricet  Re^ttlation. 
Securities  and  Exchange  ConnaisskHi. 
450  FiMi  SfreeL  FAV..  Mafl  Slop  5-1. 
Washington.  DC  20648. 


L  Introductian 

Section  lS(a)  of  the  Securities 
Exchange  Act  of  1934  C^xchange  Act") 
generally  requires  that  any  broker  *  or 
dealer  '  using  the  mails  or  any  means  or 


■  Section  3(aH4)  of  the  Exchange  Act  define* 
"broker"  ■•  "any  person  engaged  in  tbe  btiaines*  of 
effecting  traniactions  in  securities  for  the  account  of 
others,  but  does  not  include  a  bank."  15  U.S.C. 
78c(a)(4).  The  term  "bank,"  however,  is  limited  by 
section  3(aM6)  of  the  Exchange  Act  15  U.S.C. 
7«c(ttN6).  to  banks  directiy  rq^ated  by  U.S.  state  or 
federal  bank  regulators,  see  United  States  v. 
Weisacredit  Banco  Commerciah  E  D'lnvestimenti, 
325  F.  Supp.  1384  (S.D.N.Y.  1871)  (aection  3(a)(e) 
includes  oily  domestic  institutions  for  punMse*  of 
Regulation  T).  and  tbu*  foreign  bonks  that  act  as 
brokers  or  dealers  within  the  furiodictioa  of  Hm 
United  Stales,  ace  sobiect  to  V.S.  brokar<le«ler 
registraticii  requlrwiiBnti.  See  letter  from  KBdioei 
Saperstaiii,  Asoistanl  CUof  CooBseL  DIvisioa  of 
Market  Kegnlaliaa.  SEC  to  Bdwmcd  Ubaton.  Sheib. 
Shatxkin  ft  Cooper  (Jiihr  2B.  isn). 

*  Sectiaa  3(a)fS)  oT  the  BxdMi«e  Ad  IB  USJC 
78c(a)(5).  dafiaas  "deolet^  as:  any  persoo  sogaged 
ia  Mm  bMlnees  efbajrieg  sod  ssBieg  secMrttles  for 
iilsowni  aocewM.  ttaouih  a  braker  or  ollisiwlse.  I>nt 
does  aot  iaciede  a  beeib  <*  any  peiaoa  kMeiw  as  he 
buys  and  ssMs  secwiiiss  isrbs  own  aoco«at.  either 
Mivideally  er  te  seme  fiABei«yGep««jp.  brt  net 
a*  a  part  of  « legabr  bosiaess.  AMmghbir Ks 
tenas  ads  osfliiWos-ls  BfoedL  it  I 
iatenwelsd  le  encloiis  i 


faoBi  RobsM  UL  Celbr.  Chief  Ceeassl.  DMsiw  of 
Mefket  KegetsMsK  SK,  le  BKsebelh  ^  Ibhaedi. 
Em|,  Capita  a  Orwdeie  (A|ir.  1.  MV)  (UeMed 
Savings  Aesodettea  of  Teicae)  frw-aebeo  posMian 


instrumentality  of  intentate  conunerce 
(referred  to  as  the  jurisdictioaal 
means)  *  must  register  as  a  broker- 
dealer  with  the  Commission.  From  time 
to  time,  foreign  entities  involved  in  a 
variety  of  securities  activities  have  ' 
requested  no-action  and  interpretive 
advice  from  the  staff  of  the  Division  of 
Market  Regulation  ("staff")  regarding 
whether  certain  international  securities 
activities  required  broker-dealer 
registration  with  the  Oomndssioa  The 
recent  eaqwnsion  and  increased 
complexity  of  the  worid*s  securities  ^ 
mariieta  have  resulted  in  a  si^dficant 
increase  In  the  nomberof  inquiries  tint 
the  staff  has  received.  Acoonftigiy.  the 
Commission  is  OHMemad  that  fineign- 
based  brokeisiealers.  foreign  affiliates 
of  U.S.~brokefwleaIers,  and  other  foreign 
financial  institutions  *  may  not  deariy 
understand  the  application  of  U.S. 
brokerdealer  re^tration  requirements. 
Part  n  of  this  retease  reviews  past 
interpretive  and  exenq>tive  positions 
regarding  ttie  necessity  for  brdcer-dealer 
registration  *  by  foreign  entities.  Part  m 
provides  a  staff  summary  of  its  current 
positions,  and  requests  conmient  on  the 
Commission's  proposed  adoption  of 
these  positions  as  its  own  interpretive 
views.  Part  IV  of  the  release  solicits 
comment  on  a  propoeed  rule,  developed 
from  these  positions,  that  woidd  exempt 
from  the  broker-dealer  registration 
requirements  foreign  broker-dealers  that 
engage  in  securities  transactions  with 
certain  non-U.S.  persons,  or  with 
specified  U.S.  institutional  investors 
imder  limited  conditions. 


categories  of  persons,  such  as  intrastate  broker- 
dealers.  Cf.  Douglas  and  Bates.  Some  Effects  of  the 
Securities  Act  Upon  Investment  Banking.  1  U.  of 
Chi.  L  Rev.  283, 302  0.88  (1934);  The  Federal 
Secunt/e*  i4c(  d/JiOa  43  Yale  L|.  171.  aoe  0.188 
(1833)  ("rule  of  reason"  siiould  apply  to  similariy 
broad  dealer  defiaitkin  in  sectioa  2(12)  of  Securities 
Act  of  1S33  ("Securities  Act").  IS  U.&C.  77b(12)). 

*  Specifically,  sectkm  iXaKl).  16  U.&C  780(a)(1). 
refers  to:  use  of  liie  aiails  or  eoy  lassni  or 
Initrsninnlslitji  nf  liiliiiilsui  msMinirn  tii  iiffiii  I  snj 
ttansectloos  in.  or  le  indooe  or  eHesipl  lo  iadacs  the 
porchess  or  sole  oC  eay  security  (otiMr  tiiea  ea 
exempted  seceiity  of  ooeissraieLpepet.  bankers* 
accq>tanoes.arcaainieMielbiile)  *  *  *  . 

Section  a(e)(17)  deflnee  "IMsnlels  oounerce"  to 


and  eny  Stele 


*  VUUAC.TScfaKlT). 

I  to  oooecsveiy  i 


;aat 
tef  *e  MhMeB,  iiaddittea  the 
rBgUtrstJonrsgeliiBiiili  efsecMeo  18(e)  of  the 
Exckenge  Act  exdiide  frem  legistotf  on  additional 


*  tlw  staffs  peeMieoe  regswWiig  htekeiHieeler 
registrstloB  of  (onlga  peseeoe  seHog  seoerKfes  to 
U.8.  petsoas  rtaJsity  wnefct  epply  le  regietietiao  of 
govw— satssiwMiM  bsefcersetgnseineisnl 
secwilieeasalsBe  laidsreeciieB  tSCof  tlM 
Bxchaapi  AdU  U&C  TSo-Sk  eai  rsgMiMioa  of 
neaicipel  eecariliee  dsaiHe  aadse  section  18B  of 
the  BMheaas  Act  15  U AC  TSo-C 
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n.  Applicatioo  of  the  Broker-Dealer 
Registratioa  Requirements  to  Foreign 
Broicer-Dealers 

In  Securities  Act  Release  No.  4708 
("Release  4708"),'  the  Commission 
articulated  the  conditions  under  which  a 
foreign  underwriter  of  a  U.S.  issuer's 
foreign  offering  of  securities  would  not 
be  required  to  register  as  a  broker- 
dealer  under  section  15(a)  of  the 
Exchange  Act.^  The  Commission 
indicated  that  registration  was  notj 
required  if  a  foreign  broker-dealer 
limited  its  participation  in  a  foreign, 
offering  of  U.S.  securities  or  the  foreign 
part  of  a  multinational  offering  of  such 
securities  to:  (1)  Selling  securities 
outside,  the  United  States  to  hon-U.S. 
persons,  and  (2)  participating  in  an 
underwriting  syndicate  in  which  all  U.S. 
activities,  such  as  sales  to  selling  group 
members,  stabilization,  over-allotment, 
and  group  sales,  were  carried  out  for  the 
syndicate  exclusively  by  a  managing 
underwriter  or  underwriters  registered 
with  the  Commission. 

Historically,  the  staff  has  followed 
principles  derived  horn  Release  4708  in 
evaluating  the  need  for  registration  of 
entitites  engaged  in  securities  activities 
primarily  outside  the  United  States  and 
involving  non-U.S.  investors.  The  staff 
hsfl  not  required  broker-dealer 
registration  where  foreign  firms  •  or  U.S. 


•  29  FR  9628  Quly  9. 1964).  codified  at  17  CPR  231. 
This  release  was  denominated  also  as  Securities 
Exchange  Act  Release  No.  7366.  It  addressed  both 
the  need  for  registration  under  the  Securities  Act  of 
securities  Issued  abroad,  and  registration  under  the 
Exchange  Act  of  foreign  brolcer-dealers 
participating  in  foreign  offering  of  securities  of  U.S. 
issuers. 

'  Release  4706  was  issued  in  response  to  a 
recommendation  by  the  Presidential  Task  Force  on 
Promoting  Increased  Foreign  Investment  in  United 
States  Corporate  Securities  and  Increased  Foreign 
Financing  for  United  States  Corporations  Operating 
Abroad  ("Task  Force").  The  Task  Force  was 
charged  with:  *  *  *  developing  programs  for  the 
increased  foreign  marketing  of  domestic  securities, 
with  particular  emphasis  on  the  securities  of  United 
States  companies  operating  abroad,  for  a  review  of 
governmental  and  private  activities  adversely 
affecting  such  Rnancing,  and  for  an  appraisal  of  th« 
various  barriers  to  such  financing  remaining  in 
major  foreign  capital  markets. 

The  Task  Force  submitted  a  report  to  the 
President  in  1964  recommending  that,  among  other 
things,  the  Commission  publish  ^  release  setting 
forth  its  position  on  Securities  Act  registration  for 
U.S.  issuer's  foreign  offerings  and  Exchange  Act 
registration  for  foreign  underwriters  participeting  in 
distributions  of  U.S.  issuers'  securities  exclusively 
to  nonresidents  of  the  United  States. 

•  Letter  from  Robert  Block.  Chief  Counsel 
Division  of  Trading  and  Markets.  SEC  to  Walter 
Freedman.  Esq.,  Freedman.  Levy,  Kroll  h  Shnonds 
duly  31, 1968)  (New  York  HanseaHc  Corporation); 
letter  from  Robert  Block,  Chief  Counsel,  Oivisien  of 
Trading  and  Market*.  SEC,  to  Irving  Calpeer.  Esq. 
Jaffin,  Schaeider.  Kimmel  A  Galpeer  (June  14. 1961) 
(Ultoomcl  k  Assudamai  Co.). 


firms  *  sold  newly-issued  U.S.  seciirities 
exclusively  to  persons  other  than  U.S. 
persons  outside  the  United  States. Hie 
staff  also  has  taken  no-action  positions 
concerning  the  sale  of  U.S.  securities  by 
foreign  broker-dealers  to  foreign 
investors  outside  the  United  States, 
where  the  securities  were  obtained  in 
U.S.  secondary  markets  through  a 
registered  broke^dealer.>° 

The  staff  has  taken  a  different  view  of 
securities  transactions  between  foreign 
broker-dealers  and  U.S.  investors. 
Traditionally,  the  staff  has  insisted  upon 
broker-dealer  registration  of  foreign 
firms  dealing  with  U.S.  investors.  As  the 
staff  indicated  in  1967: 

(Wpiile  we  sometimes  raise  no  obfectionlf 
a  broker-dealer,  without  registration,  buys 
securities  in  the  United  States  and  sells  them 
outside  the  jurisdiction  of  the  United  States 
to  persons  other  than  United  States 
nationals!,]  we  would  not  be  willing  to  take 
such  a  no-action  position  as  to  broker-dealer 
registration  if  a  broker-dealer  sells  any 
securities,  even  foreign  securities,  to  United 
States  nationals." 

Most  of  the  early  staff  letters  required 
broker-dealer  registration  of  foreign 
firms  executing  transactions  fat  U.S. 
persons,  without  differentiating  between 
solicited  and  unsolicited  trades; 
however,  the  activities  described  in  the 
letters  generally  involved  solicitation  of 
investors.  Thus,  where  the  foreign 
broker-dealer  engaged  in  transactions 


•  See.  e.g..  letter  from  Valerie  S.  Golden,  Attoniey. 
Divison  of  Market  Regulation,  SEC,  to  Peter  M. 
Gunnar,  Esq.,  Gunnar  S  Associates  P.C  (July  28, 
1983)  (Williams  Island  Associates).  In  isolated 
instances,  the  staff  also  has  accorded  no-action 
treatment  to  U.S.  entities  engaged  in  similar 
activities  from  within  the  United  Slates.  See.  e^g.. 
letter  fromAmy  Natterson  KrolL  Attorney,  Division 
of  Market  Regulation,  SEC  to  Kevin  McMahon. 
Esq.,  Jones,  &«y  ft  Bayley,  PS.  (Aug.  1, 1966) 
(Barons  Mortgage  Association).  However,  as 
discussed  infra  pp.  24-28,  the  staff  believes  that  all 
U.S.  persons  selling  U.S.  securities  from  within  this 
country  to  foreigners  living  abroad  should  satisfy 
U.S.  brokef^dealer  registration  requirements. 

'"  See.  e.g..  letter  from  Francis  R.  Snodgrass, 
Associate  Director,  Division  of  Market  Regulatton. 
SEC  to  M.  David  Hyman.  Director  of  Legal  » 
Compliance  Depttrtment,  Bear,  Steams  S  Co  (Jan.  7. 
1976)  (Bear,  Stems/Sun  Hung  Kai)  (Bear,  Steam*  S 
Co.,  a  ragisterad  broker-dealer,  executed  trades  on  a 
fully-disdosed  basis  on  U.S.  exchanges  and  the 
overthe-counter  market  for  customers  of  Sun  Hung 
Kai  Securities  Ltd.,  a  Hong  Kong  Stock  Exchange 
member.  None  of  the  customers  for  whom  Bear, 
Steams,  S  Co.  carried  account*  wera  U.S. 
customers):  letter  from  Ezra  Weisa,  Associate  Chief 
Counsel  Division  of  Trading  and  Markets.  SEC  to 
Sheamian  S  Steriing  (Oct.  2S,  ises)  (HiU,  Samuels  S 
Co.):  letter  from  Robert  Block.  Chief  CoonaeL 
Division  of  Trading  and  Mariceto.  SEC  IQ  bvfa^ 
Galpeer.  Galpaer  *  Cooper  (May  14, 196S)  (U.&> 
Investmant  Ca  Ltd);  laHcrfirom  Thoma*  Raa, 
Assistant  Director,  Divisian  of  TradUng  and 
Markets,  SBC.  to  CW.  McAIpin.  Ptaaident,  New 
FVovidence  Securities  (Jane  30, 1057), 

■  >  Letter  from  Robert  Block,  Chief  Counsel. 
Division  of  Trading  and  Markets.  SEC  to  Roberto 
Luna  (Feb.  Zl,  1967). 


with  U.S.  investors  that  arguably 
involved  some  fortn  of  solicitation,  the 
staff  historically  has  dieclined  to  ^ve 
assurances  that  no  action  would  be 
recommended  if  broker-dealer 
registration  requirements  were  not 
met'*  Activities  that  the  staff 
traditionany  has  viewed  as  involving 
solicitation  include:  running  investment 
seminars  for  U.S.  investors,  or 
advertising  in  U.S.  new^apers  the 
activities  of  foreign  broker-dealers  and 
their  willingness  to  trade  foreign 
securities;  *'  publishing  quotes  in  the 
United  States;  **  and  providing  advice 
about  foreign  securities  (particularly 
where  the  advice  is  provided  in  return 
for  brokerage  commisSioiis  on 
transactions  **  placed  with  the  foreign 
broker-dealer).'*  In  addition,  in  several 
instances  the  Commission  and  staff 
specifically  have  conditioned  reUef  from 
broker-dealer  registration  requirements^ 
specifically  on  a  firm  not  soliciting  or 
effecting  trades  for  U.S.  persons, 
wherever  located.'^ 


'*  See  letter  from  David  RomanaU.  Attorney. 
Division  of  Market  Regulation,  SEC  to  Hugh 
Seymour,  Hoare  a  Govett.  Lid.  (8epL  28, 1S73) 
(Hoare  «  Govett)«  tee  alto  letter  from  Mtchael 
Saperstein.  Associate  Director.  Division  of  Market 
Regulation.  SEC  to  frving  Mannar,  Esq.  {1972-73 
Transfer  Binder]  Fed.  Sec.  L  Rep.  (CCH)  1 79J83 
(Dec.  4. 1972)  (Marmer)  (a  foreign  entity  distributing 
foreign  stock  quotations  to  U.S.  subscribers  and 
receiving  buy  and  sell  order*  from  tlie  subscriber*, 
to  be  executed  on  foreign  securities  exchanges,  waa 
denied  a  no-action  position).  Poteign  broker-dealera 
that  do  not  solicit  V.S.  person*  either  In  the  United 
Slates  or  abroad  have  t>een  granted  no-action 
positions.  See.  e.g..  letter  from  Edward  L  Pittmaa 
Attorney,  Division  of  Market  Regulation,  SEC  to 
Sydney  H.  Mendelsohn.  Esq^  Finley,  Kumble. 
Wagner,  Heine,  Undertierg,  Man%  k  Casey  (Nov. 
S  1965)  (Wood  Gundy).  Commlsaioner  LoomU  also 
expressed  this  position  as  general  poHcy  in  a  1977 
letter,  see  letter  from  I>failip  A.  Loomis, 
Commissioner.  SEC  to  Charies  D.  EUis.  President. 
Greenwich  Research  Associates,  (Apr.  IS,  1977). 
and  it  recently  was  reiterated  in  a  letter  responding 
to  a  Congicssional  inquiry.  Letter  from  Rotwrt  UX 
Colby.  Chief  Counsel  Division  of  Market 
Regulation,  SEC  to  Senator  William  Proxmire, 
Chairman,  Committee  on  Banking.  Housing  and 
UrtMn  Affairs,  United  Stales  Senate  (Aug.  13. 1987). 

**  Hoare  k  Govett  letter,  lupm  note  12. 

'*  Manner  letter,  supra  note  12. 

'*  See  discussion  of  "soft  dollar"  arrangements 
infra  p.  31.  See  alto  Securitie*  Exchange  Act 
Releaae  No.  23170  (Apr.  23. 1S88),  51  FR  18004 
(interpretive  reles*e  concerning  Exchange  Act 
•action  28(e),  IS  U.S.C.  78bb(e)). 

>*  Letter  from  Brie  Thompson.  Attorney.  Division 
of  Market  Regulation,  SEC  to  Richard  D.  Haynas. 
Esq..  HaynM  and  Boons  (Aug.  23. 1074)  (Wood 
McKenzie):  letter  from  PTanci*  R-Bnot^**,  Chief 
CoonaeL  Diviaion  of  Market  Ragidaban.  SEC  to 
Richard  D.  Haynea,  Eaq.,  Hayna*  and  Boone  (Mar. 
la  1975)  (Wood  McKauie). 

"Set.  e.s-  Releaae 4708:  HIU,  Swmial*  WiteE.  • 
tupravaX'»  10;  New  Tsrit  Hanaeatlc  Cbipoiatian 
letter,  tupfo  note  S:  letter  from  ltoV«rt  Uick.°  Chief 
Cdunsel  Division  of  Tradtaf  and  Market*.  SfC,  to 
R.  Lnna  (Mar.  23, 19S7):  Luna  letter,  ttipra  note  11 
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Morereo^^tly.  the  staff  has  granted 
several  n(h4ition  requests  to  foreign 
broker^lealers  interested  In  developing 
contacts  with  U-S.  persons,  generally 
institutionsj  (hrau^  the  medium  of 
registered  broker-dealer  affiliates. 
Generally,  ijl^ese  no-action  letters 
required  6i^  Registered  broker-dealer  to 
assume  responsibility  for  all  US. 
persons'  ac^unts,  including  taking 
orders  directly  from  the  U.S.  persons, 
holcUng  the  JEiccounts,  confirming  die 
trades,  and  ^intaining  all  books  and 
records  on  hiansactions  for  the  U.S. 
persons.  In  okie  letter,  a  U.K.  broker-  - 
dealer  provided  U.S.  institutional 
investors  w|||h  research  on  foreign 
securities  through  its  registered  U.S. 
broker-dealier  affiliate,  with  the  research 
identified  asihaving  been  prepared  by 
die  U.K.  broker^iealer.x  The  U.S. 
broker-dealjer  was  fully  responsible  for 
executing  aii|d  confirming  any  resulting 
orders  and  fer  all  other  aspects  of  the 
U.S.  penont4  account. 

In  anotheH  recent  no-action  letter,  a 
registered  jUJS.  broker-dealer  affiliate  of 
a  U.S.  bank!  holding  company  acted  as 
an  intermediary  between  a  foreign 
broker-dealjBtr  affiliate  of  the  bank 
holding  con^^any  and  U.S.  institutional 
investors  thj^t  received  research  from 
diat  forei^ijefflliate.**  In  tiie  event  that 
a  U.S.  insti^onal  investor  receiving  the 
research  cotvtacted  the  foreign  broker- 
dealer,  a  registered  representative  of  the 
U.S.  affiliate  would  participate 
throughout  9II  converaations  between 
the  U.S.  investor  and  the  foreign  broker- 
dealer.  Any!  Orders  resulting  from  these 
conversations  would  be  executed  by  the 
U.S.  brokerj^ealer  affiliate,  and  tiie  U.S. 
broker-dealjek*  would  handle  all  aspects 


of  Uie  U.S. 
accounts.* 


itutional  investors' 


'•  Letter  fro4i  Kerry  F.  Hemond.  Attorney. 
Divltlon  of  Marfcet  Regulation.  SEC.  to  Reid  L 
Aahinoif.  Esq.,  Aahinoff.  Rots  S  Goldman  (Aug.  2& 
198S)  (Smith  New  Court/Scott  Gofl)  (• 
repreaentative  of  the  U.K.  broker-dealer  was 
employed  in  the  United  Stale*  at  a  reglsteied 
repreeentative  of  the  V.S.  afTiliate  to  anawer 
quealions  concerning  the  research.  Any  resulting 
orders  were  taken  by  the  VS.  affiliate  and  executed 
on  an  omnibus  basis  with  the  U.K.  broker-dealer. 
The  exact  n«tt»i  of  the  U.S.  institutional  customers 
was  not  defioa^ 

>•  Letter  bo^Amiy  Natteraoa  KrolL  Attorney. 
Divitioo  of  Mattel  RiguUlkM.  SBC  to  Frank  Pulea 
Esq..  Milbank;  tllwMd  Hadlay  a  MoCloy  (]aly  28. 
1987)  (ChiMe  CMM  MMkela  US)  (llie  exact  nature 
of  the  U.&  insllttiHMat  immtors  wa*  not  defined). 
'     ■' Direct  coittkctt  betwwn  U.S.  investors 
receiving  rese^nA  md  dw  foreign  br6ker<iealer 
would  be  iniH^tld  Mily  by  the  U.8.  invtstof*.  The 
foreign  broker  jihahr  would  continue  to  accept 
unsoliclled  orders  directly  from  U.S.  investors  other 
than  those  receiving  research  or  otherwise  solicited. 


The  staff  also  has  adopted  temporaiy 
no-action  positions  w^re  market  maker 
quotations  collected  and  published  by  a 
foreign  exchange  are  distributed  in  this 
country.  In  one  instance,  the  National 
Association  of  Securities  Dealers,  In& 
("NASD")  and  die  International  Stock 
Exchange  of  the  United  Kingdom  and 
die  Republic  of  Ireland.  Ltd.  ("I^') 
(formerly  The  Stock  Exchange,  London, 
England)  developed  a  pilot  program 
Unking  die  NASD's  NASDAQ  »  and  die 
ISE's  SEAQ  ■*  electronic  quotation 
systems.**  This  program  provided  diat 
NASDAQ  would  carry  SEAQ 
information  oh  selected  SEAQ 
securities,  and  vice  vera,  with  the 
infonnation  exchanged  consisting  of 
individual  maiicet  maker  quotations  in 
these  securities  and  a  listing  of  the 
market  makers'  names  and  telephone 
numben.  Althou^  the  staff  stated  that 
substantial  arguments  could  be  made 
that  the  foreign  market  makers  whose 
quotes  were  displayed  in  the  United 
States  duough  die  facilities  of  die  ISE 
were  attempting  to  effect  transactions  in 
securities  for  purposes  of  U.S.  broker- 
dealer  registration  provisions,**  the 
staff  granted  die  NASD's  and  ISE's 
request  for  a  temporary  no-actipn 
position  regarding  die  pilot  NASD/ISE 
linkage  program.** 

The  staff  accorded  a  parallel 
temporary  no-action  position  to  the  ISE 
regarding  the  dissemination  of  SEAQ 
quotation  information  in  the  United 
States  through  the  ISE's  own 
information  vendor,  TOPIC.**  Similarly, 


*■  National  Association  of  Securities  Dealers 
Automated  Qutatioos  system. 

"  Stock  Exchange  Automated  Quotations  system 

"  Sfie  Securities  Exchange  Act  Release  No.  23156 
(Apr.  21. 1986).  61  PR  1S98Q.  in  which  the 
Commission  approved  a  six-month  pilot  program  for 
the  NASD/ISE  Unk..After  being  extended  for  brief, 
interim  tim/petiods,  the  pilot  program  now  has 
been  extended  to  October  2, 1986.  Securities 
Exchange  Act  Release  No.  24979  (Oct.  2, 1987),  SI 
FR  37664. 

**  Lellor  from  Robert  LD.  Colby,  Deputy  Chief 
Counsel.  Oiviaioa  of  Market  Regulation.  WC  to 
Richard  B.  Smith.  Esq.,  Davis.  Polk  *  Wardwell  Quly 
3. 1966)  (NASD/ISE). 

**  /d.:  letter  from  Maty  Chamberiin.  Chief 
Counsel  Division- of  Market  Regulation.  SEC  to 
Frank ).  Wilson.  General  Counsel.  NASD  (May  7, 
1986)  (NASD/ISE). 

**  Letter  from  Robert  LO.  Colby,  Chief  Counsel 
Division  of  Market  Regulation,  SEC  to  Richard  B. 
Smith,  Eaq..  Davis.  Polk  ft  Ward%vell  (Nov.  28, 1986). 
Both  the  TOPIC  and  the  NASD/ISE  no-acUon 
positions  new  have  been  extended  until  the  end  of 
the  pilot  pro9«m  on  October  2, 1989,  as  described 
in  note  23  tupiv.  Letter  from  Amy  Nalterton  KroU. 
Attorney,  Division  of  Maricet  Regulatioa.  SEC,  to 
Richard  B.  SaUth.  Esq.,  Davis,  Polk  ft  Waidwell 
(Dec.  23, 1987);  letter  from  Robert  LO.  Colby,  Chief 
Counsel  Division  of  Market  Regulation,  SEC,  to 
Frank ).  Wilspn.  General  Counsel,  NASD  (Feb.  17, 
1988). 


die  staff  issued  a  no-action  letter 
regarding  a  pilot  program  providing  for 
an  exchange  of  quotations  between 
NASDAQ  and  die  Singapore  Stock 
Exchange.*^  These  no-action  positions 
were  intended  to  faciUtates  U.S. 
avaiiabihty  of  up-to-date  information 
about  foreign  market  conditions.  In 
adopting  these  positions,  the  staff 
emphasized  that  any  activities  by  the 
maiket  makers  resulting  in  substantial 
U.S.- contacts  or  involving  soUcitation  of 
U.S.  investors,  other  then  passive  *• 
dissemination  of  the  market  makers' 
quotes  by  their  marketplace  and  the 
execution  of  trades  that  resulted,  were 
beyond  the  scope  of  the  no-action 
positions.*' 

In  1986  the  Commission  also  issued  an 
order  exempting  several  related  foreign 
broker-dealers  from  U.S.  broker-dealer 
registration  requirements,  despite  the 
fact  that  the  foreign  broker-defalers 
indirectly  engaged  in  dealer  activity  in 
the  United  States.*'  The  foreign  broker- 
dealers  were  owned  by  Citicorp,  a  U.S. 
bank  holding  company.  Citicorp 
proposed  to  purchase  a  U.S.  affiliate  of 
the  foreign  broker-dealers  through 
Citibank,  its  U.S.  bank  subsidiary.  The 
U.S.  affiliate  was  S  registered  U.S. 
broker-dealer  and  active  market  maker 
in  NASDAQ.  Because  die  Glass-Steagall 
Act  prevented  Citibank  from  owning  a 
market  marker,"  the  foreign  broker- 
dealers  entered  into  a  contractual 
agreement  with  the  U.S.  affiliate  that 
called  for  the  foreign  broker-dealers  to 
provide  standing  orders  to  buy  and  sell 
the  securities  in  which  the  U.S.  affiliate 
had  previously  acted  as  a  market 


•'  Letter  from  Amy  Natlerson  Kroll,  Attorney, 
Division  of  Market  Regulation.  SEC.  to  Frank ). 
Wilson,  General  Counsel  NASD  (Dec.  11. 1987) 
(NASD/SSE).  See  also  Securities  Exchange  Act 
Release  No.  25457  (Mar.  14. 1988).  53  FR  trx56. 

**  See.  e.g.,  NASD/ISE  letters,  supco  notes  24.  25 
Although  trades  could  occur  as  a  result  of  direct 
contact  between  the  foreign  market  makers  and 
NASDAQ  Level  2  and  3  subscribers,  such 
subscribers  are  primarily  registered  broker-dealers 
The  extended  pilot  program  now  has  been  limited  to 
Level  3. 

**  Letter  from  )onathan  Katz.  Secretor}'.  SEC,  to 
Marda  MacHarg,  Esq..  Debevoise  II  Plimpton  (Aug. 
13. 1986)  (Vickert  da  Costa/Citicorp).  Section 
15(a)(2)  of  the  Exchange  Act  15  U.S.C.  78o(a)(2). 
authorizes  the  Commission  to  exempt  auy  broker, 
dealer,  or  class  thereof,  conditionally  or 
unconditioaally,  from  the  broker-dealer  registration 
requiremenla,  consistent  with  the  public  interest 
and  the  protection  of  investors. 

*°The  Glaas-Steagall  Act  prohibits  a  bank  from 
dealing  in  most  corporate  securities,  and  limits  a 
bank's  non-dealer  securities  activities  to  selling 
securities  "without  recourse,  solely  upon  the  order, 
and  for  the  account  of,  customers  *  *  * ."  12  U.S.C. 
24.  In  addition,  a  bank  is  prohibited  from 
associating  with  any  entity  primarily  engaged  in  the 
business  of  "issuing,  underwriting,  selling  or 
distributing securities.  12  U.S.C.  378. 


1  ' 
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maker.' >  The  U.S.  affiliate's  activities 
would  be  Umited  to  executing,  on  a 
riskiess  principal  basis,  any  orders 
received  from  U.S.  customers  against 
these  orders." 

In  the  exemption  letter,  the 
Commission  allowed  the  foreign  broker- 
dealers  to  buy  and  sell  simultaneously 
on  a  continiuag  basis  tfaroo^  ^  U.S. 
affiKate  witboot  registering  in  the  United 
States  as  bndcer-dealers.  However,  the 
Commission  elicited  a  number  of 
representations  to  provide  additional 
regulatory  safeguards.  The  foreign 
broker-dealers'  control  over  the  price 
and  size  of  their  standing  orders  was 
limited  in  order  to  give  the  U.S.  affiliate 
some  discretion  in  its  trading  activities. 
The  U.S.  affiliate  also  agreed  to  aatiafy 
additional  net  capital  requirements 
intended  to  increase  its  ability  to  meet 
its  settlement  obligations  upon  failure  d! 
the  foreign  broker-dealers.  In  addition. 
Citicorp  represented  that  information 
regahiing  the  trading  activities  of  the 
foreign  broker-dealers  would  be  made 
available  to  the  Commission  in 
connection  with  any  investigation,  and 
that  it  would  attempt  to  obtain  customer 
consent  to  release  of  information 
concerning  their  trading,  if  requested. 
PSnaHy,  Citicorp  agreed  that  it  would  be 
designated  as  the  foreign  brdcer^ieelers' 
agent  for  service  of  process  in  any 
proceeding  or  other  action  invdving  the 
foreign  broker<lealers." 

m.  Summary  of  Current  Staff 
latetpietive  Poritkms  and  Request  for 
Cominents  on  lliese  PosMone 

The  world's  securities  markets  rapidy 
are  beamiing  interaatknal  in  scope. 
Multinational  offerings  have  become 
commonplace,'*  linkages  are  developing 
between  trading  maricets.**  and  many 


*■  Hmw,  fkt  vs.  ■ROiafe't  qwitet  in  NASDAQ 
always  «M«M  NflMt  •  prarlMriy  emend  fltn 
otder  from  fti  foKigii  bKkci^ie«leT«. 

TMc  smninMni  wm  sppiovwi  by  llw 
Comptroller  af  liie  Cvrency.  Letter  ban  MA  A. 
Waiter.  Senior  DeiMty  CoaqMialier.  to  EHt  E 
Bradford.  Vic*  Ptendeni  Otibaidc.  NJLflwie  19. 
use). 

»*  The  foreign  brokerdealeri  abo  ttmlted  their 
lecuritie*  activities  in  the  United  States  to  those 
emuneniled  In  the  letter,  and  Citioarp  reftesenled 
that  Ike  foreign  imAer^daalen  wovM  net  ei^age  in 
any  securities  bMtnees  with  U.&  dtiiens. 

'*  See  tntenalionalnation  of  the  Securities 
AAiMfitt,  Report  of  the  Staff  of  the  U5.  Securities 
and  exchange  Comatisahm-to  the  Senate  Committee 
on  Banking.  Hooahig  and  Urtmn  Afbirs  and  the 
House  CDOMriltee  on  Enefgjr  and  Commerce,  at  m- 
43  to  10-63  Uuly  27. 1987)  ni«P0lt  on 
bitemalkNialiMttann- 

**  Since  M86,  fteX>muiil«8ion  has  approved 
several  linkages  hetwem  U.S.  and  forrign 
excMnges.  Tneoe  fn^Mie  the  Montreal  Stock 
Exchange/Beaton  Stodi  Exchange  fink,  the 
American  Stodi  exchange/Ttmnto  Stock  fttchange 
link.  andAaMMwaat  Slock  Exdtai^/ToraiHo 
Stock  Exchanie  Hnk.  5ee  Report  on 


U.S.  and  foreign  broker-dealers  are 
developing  an  international  business, 
establishing  i^ces  throughout  the 
world.  Investor  interest  in  trading  in 
world  financial  martlets  has  become 
widespread.  Institutional  investors,  such 
as  investment  companies,  pension 
fimds.  and  major  commercial  banks,  in 
particular,  are  active  on  an  intematioiial 
basis. 

As  U.S.  instituticMis  increasingly 
invest  in  securities  whose  |«imary 
market  is  outside  the  Unitml  States,  tiie 
ability  of  these  institutions  to  obtain 
ready  access  to  foreign  markets  has 
grown  in  importance.  ForeigD  broker- 
dealers  may  offer  valuable  services  to 
these  U.S.  investors.  Foreign 
brokerdealers  often  provide 
opportimities  to  execute  trades  quickly 
in  a  wide  range  of  foreign  securities 
maricets.  Foretgn  brokerdealers  also 
make  available  research  reports 
concerning  foreign  companies, 
industries,  and  market  environm^ts 
that  are  major  sources  of  information  for 
U.S.  institutional  investors.  In  addition, 
they  act  as  a  source  of  market 
quotations  on  securities  trading  in 
foreign  markets. 

Notwithstanding  the  important 
services  that  may  be  provided  by 
foreign  broker-dealers,  the  Commission 
continues  to  believe  that  brokeMealer 
registration  is  necessary  for  foreign 
entities  engaging  in  securities' 
transactions  direct^  with  U.S.  persons 
in  U.S.  markets.  Registration  of  maricet 
professionals  is  a  key  element  ia  the 
federal  statutory  scheme  and  plays  a 
significant  role  in  protectmg  investors,  h 
promotes  beseline  leveb  of  integrity 
among  broker-dealers  and  their 
personnel  dealing  with  investors, 
through  statutory  disqualification 
provisioiM  and  the  Commission's 
disciplinary  aadkirity:  retention  of 
sufficient  nitital  to  operate  safel^. 
through  Ceaunission  net  capital 
requirements;  and  maintenance  of 
adequate  competemy  lev^  through 
self-regulatory  organizations  ("SRO") 
qualification  reqtiirements.  fai  addititm, 
registration  brings  broker<lealer  firms 
under  extensive  recordkeeping  and 
reporting  obligations.'*  special 


InteraationaBtattoa  at  V-W  to  V-S7.  in  which  the 
linkages  are  rtisoiaaaJ  axtauivdy.  tnckidiat  *^ 
level  of  aa^a  and  the  oaoditiana  wrier  which  they 


antifivud  rules,  and  the  Commission's 
broad  enforcement  authority  over 
broker^iealers.  That  authority,  in  turn, 
helps  assure  that  investors  in  the  US. 
securities  mariiets  are  protected  by  the 
statutory  and  regulatory  provisions 
governing  tiie  U.S.  securities  industry." 
Moreover,  tlie  Commission's  financial 
supervision  of  all  entities  participating 
in  the  interdependent  network  of 
securities  professionais  contributes  to 
the  financial  soundness  of  this  nation's 
securities  markets. 

It  is  well  established  that,  if  a  foreign 
broker-dealw  forms  a  branch  or  an 
affiliate  in  the  United  States  to  provide 
services  to  U.8.  persons,  whether 
citizens  or  resident  aliens,  the  U.S. 
brandi  of  affiliate  and  its  associated 
personnel  must  coiiq)ly  with  die 
provisions  of  the  BxclMnge  Act  In 
particular,  if  the  foreign  brokeisiealer 
establishes  a  biandi.  the  regulatory 
system  govemwg  U.S.  brokeiwiealers 
would  apply  to  the  entire  entity.  If  the 
foreign  brokeKlealer  establishes  an 
affiliate,  the  affiliate  must  be  registNed 
as  a  broke^dealer.'*  and  its  personnel 


*«11wrniiiiii,liihp»adoptedaivlathrt, 
aalabHriiii  ls^a^i^  mhi  hrD-S-maltaiianM  of 
records  by  non  rsiidBnl  regblered  brakerdealen. 
17  CFR  SW.17a-7. SteaboSASD Schedules  to  By- 
Uws.  Schedde  C  (VOq,  NASD  Manual  (CCH) 
1 179a 


*' if  the  ibreiga  broker-dealar  failed  to  ngisler 
where  required,  it  would  b*  stibiact  to  Commisaion 
enforcemaBt  acHoii  oBdar  lection  lS(a)  of  the 
BxchM^a  Act  R  all*  bM  woald  ba  ariiM  to  Ike 
CoMMiaaiea'a  braker-daaiarniaa.  iMeaasa  Ifat 
Bxchaiwt  Act  defWtfao  to  aactisa  aM(4a)  of 
'Yegistaiad  broker  or  dealer^  indudaa  a  brakes 
dealer  "nqtrirad  to  ngialar  pnmant  lo  secdoa  15 
of  the  Exdiaage  Act  UU.&C  7Sc(aM«).  to 
addttJo^WfiiiHiMyw— Idbawpaaadto 
cuatOMar  laacisatoa  adiaM  bRNuM  andar  aactfoH 
2S(14  of  Ike  BxckHwt  Act  15  U&C  78cc(b).  Sea 
•«.  H^gknalPn/Mtiet.  bte.  v.  Fmaucktl »  Real 
firioto  CoomAAv  Oil.  sra  PJd  582,  SSS  (Ml  Or. 
isaz).  qigrtf  a«  olftarsraMtoh.  782  rjd  ITS  (Sdi  Or. 
1965)  Pator  appaal);  Bmttkk  CTmiJ  ofChiiwt ». 
MKtoiM/ />Ad«  tex.  an  FJd  387  (6th  Or.),  cwl 
denied,  SSS  MS.  013  (1S88)  (aDowii«  investors  to 
roednd  tranaadtooa  with  an  iinragiaterad  broker- 
dealer).  Sae  o/io  Gmanbaum  8  Stetobeig.  5^c(kmi 
2Bfb)oftheSeairiiieiBxchoi^Act<^ia04:A 
Viable  KemmfyAtitakeaed.  U  Gee.  Wash.  I.  Rev.  1 
(1979).  Ftaaily,  (ka  iotaign  brokar^iealer's  secaritieB 
activttiea  worid  conttoM.  of  covse.  to  be  subiect  to 
the  antifraud  provMonaofthalidaraJ  securitiea 
acts  and  the  nriaa  thereonder  irrespective  of  the 
linn  s  lack  oi  rsglaliatioiL 

*■  Sa*  M(pra  nolaa  It  12  and  aoconpanyiiv  text 
ff  a  U.&  isaoar  saUs  Its  aacaritiea  to  the  United 
States  natag  Ma  own  amployfes.  the  activities  of 
these  empfcijfeea  may  teqaSn  btoke^dealar 
registration.  9m,  e^  letter  fatn  leffirey  L  ^eeie. 
Otnoe  of  Chief  Covnsel.  Dieisioa  of  MaikM 
RegalaUaik  an.  to  Prank  L  Haya.  Hays.  Patterson 
and  AaAnae  Only  U,  1977)  (ne  Ootondo  Ula 
insuraaea  Osavaay).  IWa  to  aqaaOy  toM  far  fMeign 
isauan  aa^  tMraa^toyaaa  to  aaU  aaeatMttoa 
...1.1..- .1.^  11-1..  J  a.....  ..^.  ,..||  Hirrnnwtiiinn 

tes  adoptod  itato  SaS-l.  tfin  M8Ja«-1.  «rkkh 
-  providaa  a  aaie-lMibar  baas  bsakar-dealar 
registratton  far  an  iaaaai's  paraoMai  aaang  the 
issuer^ aacuritaia under ceitoto i hi— stomas  Tin 
Securittoa  Bxchai^  Act  Ratoaaa  Na  22172  (|ana  27. 
19eS).S0FR27»ta 
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whose  hmraons  are  not  merely  clerical 
or  ministerif  1  must  be  appropriately 
licensed  by  Ihe  NASD  or  another  SRO. 
Moreover,  the  U.S.  afBliate  must  hold  all 
U.S.  custoqiers'  accounts  and  perform 
all  functioii$  on  behalf  of  those 
accouots,  iiijcluding  executing  trades, 
extending  ^tedit  maintaining  records 
and  issuing  Iconfirmations,  and 
receiwng,  ulivering.  aiid  safeguarding 
funds  and  securities.  Finally,  solicitation 
by  the  forettn  afBliate  of  U.S.  persons 
resulting  iqpne  or  more  securities 
transactioiil,  even  where  those 
transactioiM  are  "boj^ed"  and  cleared 
by  the  U^SJafBliate,  would  require 
registratioik  lof  the  foreign  affiliate.  ~ 
absent  exenptive  or  odier  relief. 

In  some  circumstances,  lor  pt^cy 
reasons,  thjei  staff  believes  tiitat  the 
Commissioiii  should  not  regard  it  as 
necessary  for  a  foreign  broker-dealer 


effecting 
investors  t^i 
Commissi* 


ctions  on  behalf  of  U.S. 
ister  with  the 
**  These  circumstances. 


**  It  ii  impoHairt  to  emphatlze  that  tfiete 
conclusiom  ti  ill  on  policy  ooiukleratioa*  and  do 
not  constilirte  Ike  stafTt  Mcomaiendalioru  for  • 
Commissian  p  okitioo  on  the  luriMliciioiwl  tunlt*  to 
the  extretetTitMial  appUcatton  of  U.S.  brokeMiealer 
regUtralion  raoiiirenMnli.  A«  diwMMed  pcevioualy. 
sectlonlS(a)  ^^the&cdianse Act  requires 
regittratiaa  oK  a  broker  or  dealer  using  U.& 
iuriidictionAl  liieans  to  effect  transactions  in 
securiti«s.Gi^  flic  broad  definition  of  interstate 
commerce  in  Mction  3(aK17)  of  the  Exchai^  Act 
see  supra  noti  I,  virtitally  any  transactiaa-oriented 
contact  betweied  a  foreign  broker-deakr  and  Ihe 
VS.  securitiea  $taiket»  or  a  U.S.  investor  in  the 
United  Stales  Uvotves  interstate  commefoe  and 
could  provideilM  jurisdictional  basis  for  broker- 
dealer  registralion. 

The  exliate^torial  reach  of  the  Federal  leciirities 
laws  has  baaa  4onstrued  in  a  number  of  decisions 
concerning  tnjifmational  securities  fraud.  See 
Schoenbaum  i.  Firstbrook,  406  F Jd  ZOOi  206  (2d 
Cit.):revd  another  grounds.  405  F.2d  215  (2d  dt. 
19BS)  (en  banc).  cerL  denied  sub  nam.  Manley  v. 
ScAoenbauffl.  MS  VS.  SOB  (1800)  (Exchange  Act 
could  be  appU  iti  extraleirltorlalfy  "lo  protect  Ifae 
.domestic  secu  rWes  maiket  fromlhe  eSecU  of 
improper  forei  Bp  transactiODS  in  American    - 
sectvities");  L  >t»co  Data  Pnouuing  Bquipmenl 
Cotp.  V.  Max*  '^n.  46S  F2d  132S  (2d  Or.  1872) 
(evidence  of  s  MfioiitI  oooduot  in  the  United  States 
inrehitlen  to f  foreign  securities  transaction  Would 
be  sulRdent  t»  Mtablish  subject-matter  furisdicUon) 
§ee  also  AawM  v.  Dnxtl  Fm*loim,Jnc.  518  F.2d 
974  (2d  Or.  im^modifyiiig  300  F.  Sum.  446 
(S-dJil.Y.'iSTIlJoeft  denied  sab  nam.  Bersdt  v. ' 
Arthur  AitOsrtih  »ax,  4S8  VS.  UlS  flffTS).  aad  //T 
r.  Vencc^lJ4^si»fJdX(mitaC^oarsBiaud 
411 F.  Sup.  UM  (SJ).N.Y.  1875). 

Section  9im\at  &m  Bwdhaiige  Apt  IS  U.S.C 
nidd(b).  exchOM  from  the  application  of  the 
Exchange  Actjck  the  roles  llteieuinder  "any  person 
insofar  as  he  ttinsacts  a  laisiness  in  securities 
without  the  ioMictioa  M  die  United  Sutes."  in  the 
absence  ofCcwmissJow  nilee  explicttly  applying 
these  provisfcm  to  such  peraons.  Whtte  no  rules 
have  been  adorned,  the  exemption  provided  by 
section  30(b)  Nils  been  held  unavailable  wheA 
transactions  cnur  in  a  U.S.  securities  maiket  Roth 
V.  FuniofFuMe.  LUL  406  F2d  421  (2d  Cir.  1806). 
ceit  denied,  9kvS.Vn,nk.  denied  386JJA  841 
(1800):  SchoeiUiauin,  406  F.2d  at  ZIB:  Setter  v.  The 
Bank  afBermiri/a.  Ltd..  306  F.  Supp.  «1S  (S.0J4.Y 


many  of  which  previously  have  been  the 
subject  of  staff  no-action  letters,  are 
discussed  below. 

A.  Sale  of  Securities  to  Foreign  Persons 

In  the  past,  the  staff  has  issued  no- 
action  letters  indicating  that  a  foreign 
entity  purchasing  U.S.  aeciulties  through 
U.S.  broker-dealers  for  resale  only  to 
foreign  customers  outside  the  United 
States,  on  a  pooled  or  individual  basis, 
would  not  be  required  to're^ster  as  a 
brokerdealer/*  In  the  staff's  view,  the 
use  of  a  U.S.  brokerdealer  to  enter  the 
U.S.  securities  maiicets  provides 
protection  to  ibs  U.S.  markets.*  *■ 
Moreover,  the  staff  believes  Oiat,  in 
contrast  to  the  more  expansive  scope  of 
the  antifraud  provisions  **  the  U.S. 
broker-dealer  registration  requirements 
were  not  intehded  to  protect  foreign 
persons  **  dealing  with  foreign 
seciulties  professionals  outside  the 
United  States.**  Rather,  tile  primary 
responsibility  for  protecting  foreign 
investors  from  wrongftd  conduct  of 
foreign  securities  professionals  properly 
lies  with  foreign  securities  regulators. 

The  staff's  position  reganiing  the 
application  of  the  brokerdealer 
registration  provialons  to  foreign  broker- 
dealers  trading  with  foreign  customers' is 
dependent  on  that  trading  taking  place 
outside  the  United  States.  The  staif 
believes  that  foreign  persons  resident  in 
this  country  should  receive  the  same 


1874);  In  the  Hiatter  of  LOS..  Ltd.  (&A.),  [1871-72 
Transfer  Binder)  Fed.  Sec  L  Rep.  (CCH)  f  78.636 
(Mar.  14, 1872):  where  offtrs  and  salfs  are  made 
abroad  to  \fS.  persons  or  in  the  United  States  to 
facilitate  sales  of  seiwrities  abroad.  &£C  v.  United 
Financial  Croup.  Inc.  474  F.2d  354  (9th  Cir,  187S): 
Travimv.  Anthes  Imperial  Ltd,  473  FJ2d  515  (Sth  Cir. 
1873):  iMem  466  F.2d  at  1336  Aft  a^fscA,  380  F. 
Supp.  «t  45S-4S0E  or  where  the  Uidted  States  is  used 
as  a  base  for  securiUes  fraud  perpetrated  oa 
foreigners.  Arthur  Umer  Corp.  v.  S.EC  547  F.zd 
171  (2d  dr.  187^,  nA.  denied  551  FJd  91S  (2d  Cir. 
1877).  cS/1  dmM  434  US.  lOOe  (1878). 

"See  supra  tiol0 10. 

*■  The  foreign  brokeiHlealers  can  execute  trades 
for  foreign  investon  through  IJS.  iirokardealers  on 
either  an  omnibuA  or  a  fully-disclosed  basis. 
Although  the  staff  has  taken  no-action  positions 
:  only  in  the  caotexl  of  a  fuUy-disclosed  clearing 
arrangement  between  the  foreign  and  U.S.  broker- 
dealer  (e«.  Bear.  Stems/Sun  Hung  Kai  letter. 
Sapro  note  10).  fiie  staff  believes  Ait  either  clearing 
aitangemem  pravtifo  adaqtiaie  protection  of  the 
U.S.  mailiels  and  ef  the  Ceoa&ieetan's  ability  to 
investigate  poasible  violatiatts  of  flte  U.8.  securities 
laws' fhom  abroad. 

«*  £«..  Exdumge  Act  secUoh  10(b).  15  U.S.C 
78j(b),  and  Rule  lOiX  thereudHer,  17  CFR  24ai0b-S. 

*■  If  a  foreiyi  brokeinlealer  affiliate  or  subsidiary 
of  a  U.S.  institutloa  is  otganiaed  or  incorporated  and 
operating  outside  the  United  Statee  and  engages 
only  in  fraosadipns  with  foreign  entities  in  foreign 
securities  markets,  the  staff  would  not  regard  these 
forelign  solMidlaries  or  affiliates'as  U.S.  persons  for 
purposes  of  broker^dealer  registration. 

*«  Tlie  staff  centfaiues  to  believe  ttiat  the 
antifraud  provisions  of  the  federal  securities  laws 
should  be  interpreted  broadfy  to  restrain  fraud 
involving  VS.  jurisdiction  means. 


broker-dealer  protections  as  any  other 
U.S.  resident  and  accordingly,  die  staff 
recommends  that  the  Commission  apply 
action  15(a)  requirements  to  foreign 
broker-dealers  trading  with  foreign 
persons  in  the  United  States. 

Foreign  persons  domiciled  abroad,  but 
who  are  temporarily  present  in  this 
country,  pose  a  different  question.  The 
staff  is  of  the  view  that  a  foreign  broker- 
dealer  that  solicits  or  engages  in 
securities  transactions  with  or  for  such 
persons  while  they  are  temporarily 
present  in  this  country  need  not  register 
with  the  Commission,  provided  that  the 
foreign  broker-dealer  had  a  bona  fide, 
preexisting  relationship  with  such 
persons  before  they  entered  the  United 
States.**  The  status  of  a  foreign  national 
as  a  temporary  visitor  or  a  U.S.  resident, 
of  course,  would  be  subject  to  factual 
analysis  on  a  case-by-case  basis.*' 
Nevertheless,  where  the  foreign 
investors  are  not  merely  temporary 
visitors,  the  staff  believes  that  U.S. 
broker-dealer  registration  requirements 
should  apply  to  foreign  entities  effecting 
sdctirities  transactions  with  them. 

The  staff  would  apply  a  similar 
standard  to  U.S.  sectuities  firms 
affecting  securities  transactions  solely 
with  foreign  investors  outside  the  United 
States.  Retease  4706  stated  that  foreign 
broker-dealers  participating  in 
imderwriting  securities  of  U.S.  issuers 
exclusively  outside  the  United  States 
need  not  register  in  the  United  States  as 
broker-dealers,  but  did  not  address  the 
application  of  the  broker-dealer 
registration  provisions  to  entities 
located  in  the  U.S.  whose  securities 
activities  take  place  outside  the  United 
States.  As  noted  earlier,  the  staff 
previously  accorded  no-action  treatment 
to  U.S.  entities  that  sold  newly-issued 
U.S.  securities  exclusively  to  foreign 
investors  located  outside  the  United 
States,  where  all  sales  activities  were 
conducted  outside  this  eotmtry.*^  While 


**  This  view  It  consistent  with  the  proposal  of  the 
American  Law  institute  tliat  a  non-resident  broker- 
dealer  thai  "does  basinets  with  *  *  *  a  non- 
national  of  the  United  Stales  who  is  present  as  a 
nonresident  within  die  United  States  and  was 
previously  a  customer  or  client"  should  not  be 
subject  to  VS.  broker-dealer  jurisdiction.  All 
Federal  Securities  Code  section  180S(bX2)(B)(19e0). 
Professor  Loss,  the  reporter  for  the  Code,  uses  the 
example  of  s  "Canadian  broker  who  uses  the 
telephone  to  service  a  customer  who  is  vacationing 
in  Florida."  Id  at  comment  9. 

**  Aperi  from  concerns  about  broker-dealer 
registra'bon.  foreign' broker-dealers  should  be  ' 
careful  that  any  offers  or  sales  of  securities  made 
within  the  United  States  comply  with  the 
registratiaa  provisions  of  the  Securities  Act  See 
Securities  Act  Release  No.  6779  (lune  la  1808). 

"  £g.,  Williams  Island  Associates  letter,  supra 
notes. 
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the  staff  believes  that  U.S.  securities 
finns  selling  such  securities  to  foreign 
customers  viho  are  exclusively  outside 
the  United  States  should  not  be  subject 
to  U^.  registration  requirements,  where 
the  sales,  or  related  activities,  emanate 
from  within  the  United  States,  the  staff 
reconuoends  that  the  Commissiim 
require  die  firms  to  comply  widi  U.S. 
broker-deakr  registratimi 
reqoirements.**  Alduw^  the  protection 
of  foreign  investors  is  not  a  primary 
purpose  of  the  U.S.  securities  laws,  the 
staff  believes  that  the  Commission  has  a 
strong  interest  in  regulating  die  conduct 
of  securities  professionals  within  the 
territorial  boundaries  of  the  United 
States,  llie  staff  is  of  the  view  diet 
requiring  bn^er-deakr  registration  of 
all  persons  effecting  securities 
transactions  from  within  the  United 
States  is  consistent  with  the 
Commission's  mandate  under  the 
federal  securities  laws  and  also  ' "" 

comports  with  the  legitimate 
expectati(»s  of  foreign  investors  tiiat 
persons  selling  securities  from  within 
this  country  are  fully  subject  to  the 
regulatory  protections  applicable  to 
registered  broker-dealers.** 

B.  Solicitation  of  US.  Inrestors 

The  staff  bdieves  diat  broker-dealer 
registnitiaa  should  not  be  necessary  if  a 
foreign  brokeiKlealer  qserating  from 
outside  the  United  States  effiects 
transactions  for  U.S.  customers  only  im 
the  cualGoiers'  order,  without 
solkatatian  in  any  form  on  the  pal  of 
the  brokerdealer.  As  discussed  e^ter, 
the  staff  generally  has  held  that  if  a 
transaction  widi  a  U.S.  costomer  is 
solicited,  die  brokerdeakr  effecting  the 
tranaaction  must  be  registered.*** 
Although  kmiker<lealer  registration  is 
an  important  saieguard  for  U.S. 
investors  and  securities  markets,  the 
staff  would  not  apply  these  registration 
requirements  where  U.&  investms  have 
sought  out  foreign  Imiker-deakrs 
outside  die  United  States  and  initiated 
transactions  in  foreign  securities 


"  fai  Mvwal  ioMraoM.  Ik*  Maff  hM  ■oookM  no- 
action  iTeataul  whan  tack  aalaa  activltiat  w* 
condudad  in  part  froB  wHUb  dria  ooaalTy.  Banoa 
Mortgage  AaaodaikH  laltar.  M^ra  neta  S:  ialtar 
from  Lyma  C  Maatafa.  Attomay.  OfBea  flf  ChW 
Couaael.  DMaioo  of  MariMt  lUfyilatta.  SBC  to 
Cheat*  ).  ladttaBiac  EI4..  WiMiaad  MoGaiic. 
Saduaal  a  kfiniGk  (Aug.  S.  lSS7)iStataa  PatralaMiii. 
Inc.).  To  Ihe-axtant  that  Ibaaa  Wttan  an 
Incnnrirtil  wHk  Hm  pn«iWwi  mt— »>J^^  t,y  ^^ 

staff  in  this  niease.  they  woaU  be  80  BMdiiied  ivon 
the  Comoiiasiaa'a  adoption  of  thia^toatthm.      ■ 

**  Thia  poaition  is  ooaaistent  wUk  ^t  adopted  by 
the  sUff  of  the  Diviaiaa  of  Inveatmeat  ManageaMnl 
concendng  inveatment  adviaan.  aae  latter  fnwi 
loaeph  R.  Fleming.  Attomey,  Oiviaian  of  Investmeat 
Management,  to  Cim-Seong  Seow  (Oct  3a  1987]. 

»•  see  supra  pp.  7-8;  see  also  Report  on 
Intemetionalization  at  V-42. 


markets  entirely  of  their  own  accord.  In 
this  instance.  U.S.  investors  would  have 
taken  the  initiative  to  trade  outside  the 
United  States  foreign  broker-dealers 
that  are  not  conductfaig  activities  within 
the  United-States.  Coiuequendy.  die 
U.S.  investors  have  little  reason  to 
expect  these  foreigB  broker-dealers  to 
be  subject  to  U.S.  broker-dealer 
requironents.  Moreow.  requiring  the 
foreign  brokerdeaier  to  reg^ter  as  a 
broko-dealo'  in  the  United  States 
because  of  unsolicited  trades  with  U3. 
persons  would  likely  cause  it  to  refrise 
to  deal  with  U.S.  parsons  under  any 
circumstances.  However,  where  a 
foreign  broker-dealer  actively  solicits 
investors  in  dw  Unitad  States,  even  U.S. 
investors  for  which  it  previously  had 
executed  uoaolidted  trades,  the  staff 
believes  that  the  foreign  Iwokerdealer 
shoidd  be  subject  fiiQy  to  U.S.  broker- 
dealer  registration  requirements.** 

The  staff  believes  that  die  same 
position  sfaooki  not  apiriy  with  respect 
to  foreign  broker-dealers  that  solicit  U.S. 
persons  resident  abroad.  Most  U.S. 
persons  residing  abroad  typically  would 
not  expect,  in  ^ooafaig  to  deal  widi 
foreign  broker-dealMS.  that  these  foreign 
broker-dealers  would  be  sul^ect  to  U.S. 
registratiai  requirements.  Nor  would 
foreign  brokernlealers  sotidting  U.S. 
persons  resident  abroad  vxfecX  that 
diey  would  be  covered  by  MS.  broker- 
dealer  requirements.  Therefore,  the  staff 
generally  would  not  require  foreign 
broker-dealers  to  register  with  the 
Commission  merely  because  their 
customers  include  U.S.  persons  resident 
abroad.  However,  the  Commission 
historicaDy  has  taken  the  view  that 
foreign  brokei^dealcrs  that  qiedfitaslly 
target  identifiable  groups  of  U.S.  persons 
residoit  al»oad,  e.s-  l^S.  military  and 
embassy  persomier.  could  be  subject  to 
brok»4ealer  registration.**  Hie  staff  is 
not  proposing  that  die  Commission  alter 
this  positiop. 

As  a  general  matter,  the  staff  views 
"solicitadon."  in  die  context  of  broker- 
dealer  regulation,**  as  Indudhig  any 


"  In  this  ngaid.  die  Cnwilssion's  poaition  la 
consisteat  wiA  that  taken  by  CaNign  aacaiitiaa 
ragolaton.  «ae  Financial  Services  act  USB,  aadion 
l(3Kb):  Schedule  1.  Part  IV.  aectiaa  IS.  27  (United ' 
Kingdom). 

"  See  Release  4708  (a  pubBc  offerii«  of  BecariHea 
spedfically  dincted  toward  UA  dtima  abrtad. 
such  as  niflitaiy  peraoBuri.  wouM  be  ngatded  as 
subject  to  securities.  Act  tegistntioa]b  SS.C  v. 
^KtnwriBaD  Ssoir^ttsst  lid.  Litlgatiaa  Rdaaaa  Na 
0037  (]une  17.  IVB)  (cknglag  aactioa  lS(a)  violaUoo. 
among  other  things,  ragaiding  aoikiUticn  of 
-  securiliee  tnnsactiaBa  fWim  rtmeriran  '•"tirtns 
sUtioned  in  SoBtkeasI  Asia,  far  axacttboB  piiasarily 
on  U.S.  exchanges  and  o««rthe«oantar  maikata). 

**  Section  lfi(«)  el  the  Bxchaivs  Act  nqairea 
registntian  of  broken  and  dealers  that '.induce  or 
attempt  to  iadktoe  the  porchaaeor  sale  oi  any 
jecurity."  15  U.&C  780(a)  (emphasis  ■dded).4f  a 


afBrmative  effort  by  a  broker  or  dealer 
intended  to  induce  transactioiial 
business  for  the  brokerndraler  or  its 
affiliates.**  Solicitation  indodes  efforts 
to  indooe  a  single  transaction  or  to 
develop  an  ongoing  securities  business 
relationship.  Cmduct  deemed  by  the 
staff  to  be  soUdtation  indudes 
telephone  calls  from  a  brokerdealer  to  a 
customer  encouraging  use  of  the  broker- 
dealer  to  efiied  transactions,  as  well  as 
advertising  one's  function  as  a  broker  or 
a  maricet  maker  in  newspapers  or 
periodicals  of  general  circulation  in  the 
United  States,  or  on  eny  radto  or  ' 
television  station  broadcasting  into  die 
United  States.  Smilarly.  die  staff 
bdieves  that  conducting  investment 
seminars  for  U.S.  investors,  whether  or 
not  the  seminars  are  hosted  by  a 
registered  U.S.  brdwr^lealer.  would 
constitute  solidtation.**  A  broker- 
dealer  also  woidd  solidt  customers  by. 
among  othw  things,  recommending  the 
purchase  or  sale  of  particular  securities, 
with  the  ejqiectation  that  the  customer 
will  execute  the  recommended  trade 
through  die  brdcer^lealer. 

Hie  staff  beUeves  that  the  provision  of 
Tiesearch  to  faivestors  also  may 
constitute  soUdtetion  by  a  broker  or 
dealer.  BnAerdealers  often  provide 
research  to  cuatemers  on  a  iran-fee 
basis,  with  die  expectation  that  the 
customer  eventnaHy  will  trade  through 
the  brokeislealer.  They  may  provide 
research  to  acquaint  potential  customers 
wdth  their  ekistenoe,  to  maintain 
custcuner  goodwill,  or  to  impress  up(m 
customers  their  knowledge  of  specific 
companies  or  markete  so  that  ^ese 
cutomers  will  be  encouraged  to  use  thefr 
execution  service  for  that  company  or 
those  markets.  In  each  instance,  the 
basic  ptopoee  of  providing  the  non-fee 
research  is  to  generate  transacttonal 
business  for  tlw  bnricer-dealer. 

The  staff  believes  that  the  deliberate 
transmission  of  information,  oirinions,  or 
recommendatitms  to  particular  investors 
in  die  United  States,  whedier  directed  at 
individuals  or  groups,  could  result  in  the 
condusion  that  the  foreign  broker-dealer 


fonign  broker-deeler  effected  trades  using  the  XJS. 
ii»<«dietieiid  meane  so  as  to  faH  wtthte  aection 
3(aN4)  or  tsrs  daSiiitians  of  broker  or  dealer. 
soUdtaMea  of  tndea  from  U3.  cottovan  would  be 
suffidant  to  trigger  sectian  l^er«  ragisbetion 


*«  The  Rqwrt  anlntemaHonaHtatioB  said:  key  to 
the  issue  ar-eoUaitation  ia  whether  the  fonign 
brokeisdealar's  osntacta  widi  U3.  maiketa 
nasooabiy  may  be  viawad  aa  attampilns  to  induce 
en  invoBloc's  pvchaea  or  sale  of  e  aiicuiity. 

Report  en  hMemaUcMJiatiaB  at  V-«8:  aae  ate 
Hoan  a  Govott  letter.  siVMi  aole  12. 

M  Ss»  Moai*  a  Cowatt  laUar.  aqpra  aole  12. 
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has  soUcited  moae  Investors.**  The 
staff,  howeve^j  would  not  consider  die 
foreign  broket-dealer  to  have  solicited 
trades  by  U.SJ  Investors  duoiigh 
providfatg  research  onlesa  the  fbrei^ 
broker-dealeri4icected  the  research  to 
U.S.  tRvestotsI  ind  knew  or  reasonably 
could  have  daRnnined  that  its  research 
would  genera^  Indes  by  those 

legatd.  it  is  the  foreign 
oMigation  to  devekq> 

to  avoid 
rsseawJi  reports  into 
■My  be  expected  to 
in  securities  l>y  U.8. 
itively,  if  foreign  broker- 
to  provide  research  to 
is  expected  to  induce 
fioreign  broker- 
Iheir  compliance 
that  these 
prevent  trades  from 
securities  identified  in 
Older  to  avoid  violating 
the  U.S.  brok^i^ealer  registration 
requirements.!  i        '^ 

In  many  caMs,  research  is  provided  to 
costoflMfs  witPHhe  eiqweas  or  implied 
understanding  that  the  easterner  will 
pay  for  it  in  oeaunissioo  dollars  by 
directiQg  tradM  to  the  brokeisiealer.*' ' 
Th^se  "soft  d^par^  reseaich 
arrangements  are  used  widely  by 
broker-dealemlboth  in  the  United  States 
and  abroad,  where  foreign  bradker- 
dealers  providf  research  to  US. 
investors  purmant  to  express  or  implied 
understanding^  that  the  investor  wUl 
direct  a  given  |4moiint  of  commission 
income  to  the  roreign  broker-dealer,  the 
staff  would  coasider  the  foreign  broker- 
dealer  to  have  Induced  purchases  and 
sales  of  securities,  irrespective  of 
'    ~  ides  received  from  die 

to  particular  research 
ivided. 

not  vidsh  to  restrict  U.S. 
investors'  abi^  to  obtain  research  of 
foreign  origin  Imere  adequate  regulatory 
safeguards  arabresent  llierefore. 
consistent  wttn  the  staff  no-action 
positions  discwsed  earlier,  the  staff 
would  not  coii^der  researdi  reports 
prepared  by  a  foreign  broker-dealer  to 
constitute  Bolntation  by  the  foifeign 
broker-dealer  m  an  order  froin  a  U.S. 
investor,  wdiera  the  researdi  reports  are 
distributed  to  VS.  investors  by  an 
affiliated  U.S.  broker-dealer,  that 
affiliated  broMr-dealer  prominently 
states  in  writitik  on  die  research  report 
that  it  haa  aciij^  responsdality  for 


oTalbnlpiMtftyiiLlte 


whether  the 
investor  relal 
that  has  been 
The  staff  di 


■Mmt  Mjr  aiwlM 
5h*  aM^  as  of  «w  BnMbaMrt  AdMMn 

Art  of  Man  vj  ii:.  aabN& 


the  content  of  the  rasearcfa.**  the 
research  report  {Komitteotly  Indicates 
diat  any  U.S.  persons  receiving  the 
research  and  wishing  to  effect 
transactions  in  any  aecarity  discussed 
should  do  so  %«idi  die  U.S,  affiliate,  not 
die  facei^  broker-dealer,  and 
transactions  widi  U.S.  iavealors  in  any 
securities  identified  in  the  research 
actually  are  effected  only  with  or 
dirough  die  US.  affiliate,  not  die  foreign 
broker-<lealer. 

It  is  important  to  note  diat  die 
responsibility  to  register  as  a  broker- 
dealer,  once  incurred,  is  a  continuing 
obligation.  If  a  foreign  brokerrdealer 
solicits  investors  in  the  United  States 
and  executes  securities  transactions  for 
those  investors,  the  staff  believes  that 
the  foreiya  broker-dealer  has  an 
oUigation  to  risgister  widi  the 
Commission  as  a  broker-deater.  This 
obBgation  continues  until  die  fweign 
broker^lealer  completely  ceases  to  do 
business  fvtth  or  for  those  inv«itors. 
Even  If  a  foreign  brokerKlealer.  after 
incurring  this  obligation,  limited  its 
trading  widi  investors  in  die  United 
States  to  execution  of  unsolicited  trades, 
its  activity  would  require  die  foreign 
broker<lealer  to  comply  widi  dw  U.S. 
brt^er-dealer  registration  requirements. 

C.  Exchange  of  Quotation 

The  dissemination  in  die  United 
States  of  a  broker-dealer's  quotes  for  a 
security  tyi^cally  would  be  a  form  of 
solicitotton.  Nonetheless,  the  staff  has 
given  assurances  that  no  enforcement 
action  would  be  recommended  for  lack 
of  broker-dealer  registration  vrith 
respect  to  the  collective  distribution  by 
organized  foreign  exdianges  of  foreign 
maiiiet  makn'  quotes,  primarily  to 


••  Artida  UL  wdiM  3i(dM2i  of  Ike  NASD  iMe* 
of  Pafa  PWcUoa  wqiiiraa  that  ai  laldwartlaaawiU 
and  aalaa  Utatatan  ahaU  ooatate  (iw  aaaw  of  tha 
[NASD]  aoBibar.  laid  oQ  Ika  panoa  or  Bin 
prapariog  dw  OMtariaL  if  olhar  liMO  Iha  aMMbar" 
and  that  "(altattatlcal  laUaa.  (Aarta.  yapha  or  i>dMr 
HhiatMliQM  Maad  ly  nwibaw  '  *  *  abotdd  diioloai 
the  toutca  of  dw  lafonaaHoo  tfoot  piapafad  }tf  tha 
membeL"  AM50  Mamal  (OCH)  1 2186  at  2177-KiL 
Under  saciioMitaXU.  "od^artiaewawr  aoaaa  mr 
"material  pabliahed.  or  daaigBad  far  oaa  W  tmrimm 
public  print  and  aiactroiilc  laadla.  JUL  at  2174.  Uader 
•action  3S(aK2).  "aalaa  litantun"  apadScally 
include*  "roaaucfa  nportti  autlMt  lotieca, 
pa«fonaw»ea  wporta  or  awaiaiariaa,  jaad}  aaoMMr 
teala*  *  *."«£  Bala  «724a(7)«fdw  New  York 
Stodc  Burhana*  wtoiwi  »h«t  wmwiaiiTntlOBa  mkk 
tke  public  {dut  am -^wt  pHvacad  undM  tlH  dinet 
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registered  UA  braker<ieyen.**  Whde 
the  staff  sspports  this  positioa.  it  is 
invortaot  to  note  that  dm  iodividaal 
dissemination^  a  auffcet  maker's 
quotatioas  to  US.  in  vestal  s,  such  as 
diraugh  a  private  qoote  system,  is  not 
covered  by  the  NA80/ISB,  TOPIC  or 
NA80/8SB  no^uidan  poeidom.  Finally, 
as  die  no  action  letten  indicate,  other 
contacts  with  US  investors  on  the  part 
of  maricet  maken  whose  quotations  are 
dissendnaled  by  the  foreign  mmkets, 
viewed  logedier  with  the  market's 
disseminatien  of  these  quotations,  might 
result  in  the  conclusion  diet  the  mariiet 
maken  have  aoBcited  U.S.  investors  and 
would  be  required  to  register  as  Inoker- 
dealers  if  traudes,  are  effected  for  those 
investore.** 

D.  Use  of  US.  Broker-Dealer  Affiliates 

Many  foreign  broker-dealen  have 
established  registered  broker-dealer 
affiliates  bi  the  Uidted  States  that  are 
fully  qualified  to  deal  widi  U.S. 
investors  and  trade  in  U.S.  securities.** 
Nonetheless,  diese  foreign  broker- 
dealers  may  prefer  to  deal  with  major 
U.S.  institutional  investors  from  their 
overseas  trading  desks,  where  their 
dealer  operations  are  based.  In  addition, 
because  overseas  trading  desks  often 
are  prindpal  sources  of  current 
information  on  foreign  market 
conditions  and  foreign  securities,  many 
U.S.  institotional  investors  want  direct 
contact  with  these  traders.  However, 
foreign  broker-dealers  are  not 
themselves  willing  to  register  as  U.S. 
broker-dealers,  because  registration 
would  require  the  entire  finn  to  comply 
with  U,S.  broker-dealer  requirements. 

The  no-action  request  granted  to 
Chase  Capital  Markets  US.  discussed 
earlier,  provided  a  means  for  foreign 
trading  operations  to  communicate  with 
U.S.  institutional  investors  without  the 
foreign  broker-dealers  registering  in  the 
United  States.  Under  the  tenne  of  diet 
letter,  the  foreign  broker-dealer  may 
communicate  with  U.S.  institutional 
investors  through  the  U.S.  affiliate,  with 
a  U.S.-qualified  representative 
participating  in  telephone  convenations, 
effiecting  transactions,  and  taking  fidl 
responsibility  for  die  trades.  Like  the 
Vickers  da  dasta/Qtiooip-excBiptioa 
letter,**  dw  letter  to  Chase  Capital 
Markets  US  provided  that  the  roreign 
broker-dealer  would  assist  the 
Commission  in  the  conduct  of 
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investigations  by  furnishing  information 
concerning  its  contacts  wi£  U.S. 
investors  and  trading  records  relating  to 
the  execution  of  U.S.  investors'  orders 
by  the  firm.  Both  letters  also  indicated 
that  the  foreign  broker-dealers  would 
endeavor,  directly  or  indirectly,  to 
obtain  the  consent  of  foreign  customers 
to  the  release  of  any  information  sought 
by  the  Commission. 
■  The  staff  supports  the  concept  of 
allotving  foreign  broker-dealers  to  solicit 
transactions  with  U.S.  institutional 
investors  through  U.S.  registered  broker- 
dealer  affiliates.  Accordingly,  the  staff 
will  continue  to  consider  granting 
appropriate  reUef  permitting  foreign 
broker-dealers  to  be  in  contact  with  U.S. 
institutional  investors  without 
registration,  provided  that  a  U.S.  broker- 
dealer  affiliate  is  fully  responsible  both 
for  these  contacts  and  for  executing  any 
solicited  trades  bom  the  U.S. 
investors,*'  including  confirming, 
clearing,  and  settling  the  trade, 
safekeeping  customers'  funds  and 
securities,  maintaining  records  of  the 
trade,  making  appropriate  net  capital 
computations  regarding  {he  trade,  and 
arranging  for  extending  any  credit  used 
to  purchase  securities.*'*  In  addition,  the 
foreign  broker-dealer  must  agree  to 
provide  records  and  information 
concerning  its  contacts  with  U.S: 
institutional  investors  and  its  execution 
of  their  orders,  when  requested  by  the 
Commission.  Further,  the  foreign  broker- 
dealer  must  provide  the  Commission 
with  assistance  in  obtaining  information 
and  evidence  from  other  persons  related 
to  the  transactions,  including  obtaining 
the  consent  of  its  foreign  customers  to 
the  release  of  infonnation  sought  by  the 
Commission,  and  must  consent  itself  to 
service  of  process  upon  the  U.S.  affiliate 
as  its  agent.**  Finally,  the  staff 


**  OTcowM.  MditiaiMMl  etrher.  see  «upra  note 
17  and  aocompanying  text  if  a  tranMGtion  i* 
demonatrably  uaaoiidtad.  axecntion  of  the  trade 
through  the  U.S.  affiliate  would  be  laniMGeaaary.  But 
tee  diacitssion  §apra  p.  31  regarding  tofl-doUar 
arrangements. 

**  The  U.S.  registered  broker-dealer  would  be  free 
to  execute  the  trade  with  the  foreign  firm's  overseas 
trading  operation. 

**  The  staff  is  aware  that,  through  blocking  and 
•ecrecy  statute*,  certain  covntrie*  Umit  the  ability  of 
k)cal  entities  to  release  information.  The 
Conunisskm  and  several  foreign  governments  and 
regulators  have  enteied  into  agreements  in  an 
attempt  to  cHwuHue  the  Umils  imposed  by  these 
statutes.  Treaties  ibr  Mutual  Aasiataace  in  Criminal 
Matters  have  been  ooochided  with  Switzerland. 
Turkey.  Canada.  Italy,  and  the  Netherlands.  A 
Memorandum  of  Understanding  with  respect  to 
problems  of  insider  trading  has  been  entered  into 
with  Switsertend.  in  addition,  a  MaoMtandum  of 
Understanding  oa  Maltai  Rebling  to  Securities  has 
b«en  enlefed  into  witii  the  United  Ki^dom 
Department  of  T>«de  and  tadaalry.  Also,  the 
Commission  and  the  )apanese  Ministry  of  Finance's 
Securities  BwaM  have  signed  a  memorandum 


recommends  that  the  Commission  not 
object  if  the  registered  representatives 
of  the  U.S.  broker-dealer  affiliate 
participating  in  contacts  between  the 
foreign  broker-dealer  and  U.S.  investors 
also  are  employees  of  the  foreign 
broker-dealer.  Assuming  that  the  U.S. 
broker-dealer  maintained  the  required 
supervision  and  control  of  these 
employees  and  the  arrangement 
satisfied  the  above  conditions,  the 
employees  could  be  located  in  the 
foreign  broker-dealer's  overseas  offices. 

E.  Request  for  Comments  on  Staff 
Interpretations 

Sections  II  and  III  of  this  release 
review  staff  interpretive  and  no-action 
positions  regarding  foreign  broker- 
dealer  registration,  and  articulate 
current  staff  views  incorporating  these 
past  positions.  'These  positions  have 
been  developed  over  more  than  three 
decades,  primarily  in  no-action  letters 
provided  by  the  staff  to  the  securities 
bar.  The  Commission  preliminarily 
concurs  in  these  staff  positions  and 
believes  that  publication  of  a 
comprehensive  discussion  of  current 
positions  provides  valuable  assistance 
to  foifeign  broker-dealers  and  their 
counsel  in  determining  their  registration 
obligations.  The  Commission  believes 
that  it  is  appropriate  to  provide  the 
public  an  opportimity  to  comment  on 
these  positions  before  the  Commission 
adopts  some  or  all  of  them  as  its  own. 
Comments  are  invited  on  all  aspects  of 
the  staff  positions  expressed  in  this 


concerning  the  exchange  of  information  in  the  area 
of  securities  regulation.  Recently,  the  Commission 
signed  a  Memorandum  of  Understanding 
( "Canadian  MOU~)  with  the  Ontario  Securities 
Coramisakm,  the  Conmission  das  Valevrs 
Mobilieies  du  Quebec  and  the  British  Cohmibia 
Securities  Conmission  oonceming  muttial 
cooperatioa  in  matters  relating  to  the  administraliaa 
and  enforcement  of  VS.  and  Canadian  securities 
laws.  The  mutual  assistance  contemplated  by  the 
Canadian  MOU  indudes  providii^  access  to 
informatioa  to  the  files  of  each  securities  authority 
and  obUntng  conpulsoty  deposittoos  and 
praducUan  of  documents.  The  Canadian  MOU 
recopiisea  that  a  signatory  may  not  have  the 
authority  to  provide  such  assistance.  b«t  the 
signatories  undertake  to  seek  to  obtain  that 
authorization  if  naceseaiy. 

The  staff  expects  that  these  agreemenu  will  allow 
access  to  trading  and  other  records  that  the 
Commission  requires  to  order  to  carry  out  its 
mandate  of  investor  protection.  Ultimately,  the  staff 
hopes  that  reciprocal  statutory  pnivisiona  providhig 
for  infomatioB-abaring  wni  exist  between  all 
countries  to  which  securities  markets  operate.  Such 
infwmatiaii-sharing  provisions  would  ensure, 
among  other  things,  access  to  trading  records  and 
other  taformation  reqneeled  by  representatives  of 
any  country  matolaloing  a  reciprocity  sUtute.  The 
Commission  is  wiUint  nd  able  to  enisr  into 
«dditi0Ml  aad  mora  oimimheBsive  MOUi,  bat  at 
present,  foreign  fatakardealen  to  aH  ooontiies. 
indudlng  those  wttfc  no  auch  agieemeats,  bear  the 
responsibUity  fcr  providtag  fani9^  custotter 
information  to  the  Cowmlsalon  at  its  request 


release,  including  whether  they  provide 
adequate  protection  to  U.S.  markets  and 
investors,  and  whether  reUance  upon 
them  would  be  practicable  under  current 
market  conditions. 

The  development  of  comprehensive 
regulatory  schemes  for  broker-dealers  in 
other  countries  suggests  the  possibility 
that  in  the  future  some  form  of 
reciprocal  recognition  for  broker-dealers 
could  be  agreed  upon  with  foreign 
securities  regulators.  Under  a  reciprocal 
recognition  approach,  each  participating 
country  would  recognize  regulation  of 
securities  professionals  in  a  foreign 
jurisdiction  as  a  substihite  in  some 
degree  for  its  own  domestic  broker- 
dealer  regulation.**  Recognition  of 
foreign  broker-dealer  regulatory  i 

schemes  on  a  reciprocal  basis  ' 

potentially  could  facilitate  cross-border 
operations  for  international  broker- 
dealers.  But  reciprocal  recognition  coult^ 
raise  the  possibiUty  of  reduced  U.S.       1 
investor  protectioif  unless  the  foreign 
jtuisdiction  had  a  twoker-dealer  ' 

regulatory  system  that  was  comparable 
and  compatible  with  that  of  the  United 
States,  this  system  was  consistently  and 
comprehensively  enforced,  and  ready 
cooperation  in  stuveillance  and 
enforcement  matters  between  the 
United  States  and  the  foreign 
jurisdiction  was  the  norm.  In  view  of 
these  considerations,  the  Commission  is 
weighing  whether  some  form  of 
reciprocal  recognition  for  international 
broker-dealers  could  be  developed  at 
some  fottue  point 

IV.  Proposed  Rule  15a-e 

Although  the  Chase  Capital  Markets 
US  letter  establishes  a  reasonable 
means  by  which  foreign  broker-dealers 
may  maintain  relationships  with  U.S. 
institutional  investors  without 
registering  in  the  United  States,  the 
Commission  is  concerned  that  certain  of 
the  conditions  incorporated  into  that 
letter  may  prove  to  be  ctunbersome  in 
some  drciunstances  for  foreign  broker- 
dealers  seeking  to  provide  research  and 
analysis  to  major  institutional  investors. 
Accordingly,  the  Commission  is 
proposing  a  rule  under  section  15(a)(2) 
of  the  Exchange  Act "  that  would 


**The  Commodity  Futures  Trading  Commission 
("CFTCJ  recently  adopted  a  unllataral  recognltioa 
approach  for  r^ulatioa  of  certain  fweipi  futures 
wtmhiission  merchanta.The  CFTC  provided  an 
exemptioa  from  its  rales  gov«ning  the  sele  of 
options  and  futures  traded  on  a  ton^  board  of 
trade  by  htnraa  oonmissioa  marcbants  loosted 
outride  the  tteitod  Statea,  if  thaaa  fulwas 
ooounisaion  merchants  demonstrated  that  they  were 
sttbiect  to  a  regulatory  scheme  oomparabie  to  that 
of  the  CFTC.  SZ  FR  2flasa 

•MSU.8£.7ao(aK2). 


FtOmti  BiigMT  /  Vol  S8.  Wa  la  /  Tliurtday.  fiine  a.  1968  /  P>opc»ed  Rdei 


provide  an  exaoptkn  from  broker- 
dealer  ragistfipoii  for  foreign  brokw- 
dealen  that  e^ct  trades  for  major  U.S. 
institutioaal  investors  thioogh  a  U.& 
registered  brai(er-<lealer  affiliate,  or  that 
limit  their  activities  entirely  to  certain 
non-U&  pers^)^  Although  based  upon 
the  appnMch  ftet  forth  in  the  Chase 
Capital  MarkelB  US  letter,  the  rule  is 
broader  in  certain  respects. 

A.  Foreign  Brisker-Dealer  TYansactions 
with  US.  Insaiutionai  Investors 

Unlike  the  Chase  Capital  Markets  US 
letter,  proposM  Rule  15a-6  would  allow 
foreign  broket-ldealers  to  contact  certain 
classes  of  UJSL  insWntioBal  investofa,  as 
defioad  in  the  tab,  without  the 
partidpatioo  M  SB  «iaptoyB8  of  a  U& 
broker-daaleriiffittate.  However,  the 
rule  woeld  ieMtiie4lie  faieign  broker- 
dealer's  pena  it/aei  involved  in  the 
transactfooa  I  iaeet  ocrtaia 
requireaHnta,[ind  As  US.  bfokerdeeler 
affiliate  to  be  t^ponaible  for 
supervising  di  I  oootoct  and  any 
residtiag  tradi  t4.  If  a  trade  is  ayeed 
upon,  die  rale  eNNild  requtoe  the  U.& 
broker-dealer  ttEBIiate  to  execete  die 
trade  on  behelf  of  the  faivestor.  taking 
full  responsibility  for  aU  aspects  of  die 
trade.  In  additipn.  the  rule  mcoM 
expand  the  adtlvitifes  of  foreign  broker- 
dealers  by  aOhWing  diem  to  initiate 
contact  widi  a^ecified  U.S.  persons,  if  all 
such  contacts  bre  conducted  in 
compliance  wifli  die  provisions  of  the 
rule:  11       !, 

In  general  i^optiied  Rule  15a-6(a) 
would  exempt  ^m  the  broker-dealer 
registration  rejquirement  of  section  15(a) 
foreign  brokeM  or  dealers  diat  induce  or 
attempt  to  indMce  the  purchase  or  sale  of 
any  security  b^  U.S.  institutional 
investors  und^  conditions  enumerated 
in  die  rule.  Aiimng  the  omditions  is  a 
requirement  iii  jparagreph  (a)(l)(iv)  of 
the  rulie  that  the  foreign,  broker-dealer 
must  conduct  its  activities  through  a 
registered  U.8i  Ibroker^aler  afBUate.** 
Further,  undeii  paragraphs  (aKi)  (ii)  and° 
(iU)  of  die  rukkldie  avaUabUity  of  die 
safe  harbor  is  iQooditioned  on  foieipi 
assodatad  pe^^oneof  die  fotdgn  broker- 
dealer  not  beta  subject  toe  statatery 
disqueltfiQedcia  tpedfied  Jn  section 
3{aX39)  of  dielBKdnMe  Act  ••.  or 


**  The  Gommh^^w'qiiwto  ombibmI  wbadiar 
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violations  of  substantially  equivalent 
fereigp  statates  or  regolations.  and 
conductiiig  dieir  securities  activities 
exclusively  from  without  the  United 
States. 

The  U.S.  broker<lealer  affiliate  would 
not  be  required  to  be  a  party  to  all 
communications  widi  the  specified  U.S. 
histitotional  investors.  Howrever. 
paragraph  (aUlMivMAKi)  of  die  rule 
would  raqaire  the  U.S.  affiliate  to'obtain 
and  keep  a  racord  of  the  information 
requhed  by  Rule  17a-^aNl2)  TO  widt 
resiwct  to  eecfa  indhridaal  aasodeted 
widi  dw  faieipi  brakaiwleeler  who  wtil 
be  in  oontact  widi  U5.  instf  totional 
investon.  lUs  requlreewut  is  faitandad 
to  eaaiire  dnt  the  US.  hrokeiHlaeler  wffl 
receive  aoHoe  of  Urn  Identity  of.  end  hes 
reviewed  the  eeckgreuiHl  ot  foreign 
personnel  who  wHI  oootact  VS. 
uistitodoaal  faivestors.  It  also  woold 


**i7Cm2«.i7MnqidMi«TCqrainANrora 
natiaaali 
■acuritfwl 
•v«|ri 

.mAmma 

brokar  V  dMhr  ia|M«wl  imdtr  Mcllaa  ISof  Uie 
BxckangaActtoi 


daahrtoanacirtaaquarthMMalwarappHcaHaiifar 
eaploymaiit  conuiniag  at  laaai  liia  fonowta^ 
tafafaialiaB:  (a)  Name,  addnaa.  aodai  Mcoriljr 
aanriMi;  and  ataMoB  4ala  afaaaocialiao:  di)  dale  of 
birth;  (c)  a  coaylala.  oeMaciiU»ii  atataawnl  of  aM 
bualnaa*  caonacliaaa  far  at  loaat  iiw  praoeoding  lea 
yean,  whatlier  part-tiine  or  full  time;  (d)  a  record  of 
any  denial  of  neniberanlp  or  re^siration,  and  of 
any  disclpliury  action  taken  or  sanction  imposed 
by  any  slate  or  Federal  agency,  or  by  any  nationai 
securities  exchange  or  national. securities 
association,  including  any  Biwting  tbat  the 
associated  person  was  a  cause  of  any  disciplinary 
action  or  had  violated  any  U%ir:  (e)  a  record  of  any 
denial,  anapension.  expidaion.  or  revocation  of 
membership  or  registration  of  any  member  or 
broker<lealer  «irilh  which  the  associated  paraon  was 
connected  in  any  way  when  such  action  waa  taken; 
(f)  a  record  of  any  permanent  or  temporary 
injunction  ssaa  aniared  agaiaat  tka  aaaodaled 
paraon  or  any  mamber  or  brokoMiealer  wtth  wkkh 
the  assodaled  parson  waa  connactad  ia  any  way 
when  such  an  infunction  waa  entared:  (g)  a  racord  of 
any  anwt  or  MielBattt  for  any  faloay,  or  any 
mlademaaaar  partaWag  to  aecariUaa.  oooanoditiaa, 
banking,  iaaaraaoo.  or  raal  aatale  (tadadi^ 
withoMt  kaiitalkm.  actiqg  aa  or  batag  aaaodatad 
with  a  bwAer-daalar.  Invaatmanl  ooaipaay. 

.bank,  or 


atatamants  «r  oaaiaitaa,  annngfal  taUag  fli 
profMity.  btibaty.  ineHy.  ooonlariWlia^  or 
axtorUob  aad  *«  diapoaUlan  of  nay  of  Ihaae;  and 
(h)  a  racord  of  any  olbar  aaasaor  Bomaa  by  wbldi 
Iha  asaodatad  paiaon  haa  baaa  kaoani  or  wUdi  Itia 
aaaocMad  paraon  ku  ihmL  AuagTHili  (am 
defines 'Saaaadalad  panoa"  aa  aay  pailMr.  offieer, 
diractor.  aalaaiaaa.  eailar.  aianagsr,  or  aay 

I  or  aacorttlae  or  aolicttii« 
I  isr  aucb  ■eonar  or  faroicer- 
idtfcaWaa  iiaald  ha  aaaalwd  ia 


tha  bifamaliaa  daacribad  in  pata^aiih  t«Nl2Xi)(d). 
Spoaifica%.  liw  foraiga  brakar^aolarflnal  iadode 
aanctioaa  faapoaad  by  both  dooaaHe  aad  fioreleB 
aecniitiM  aathorlKea.  exchangoa.  or  I 
Hm  othat  caiagotiaa  of  infanaationi 
already  ara  broad  anoiigh  to  i 


provide  the  Commission  «vith  ready 
access  to  information  concerning  these 
persons.  The  Commission  solicits 
comment  whetlier  this  method  would  be 
suitable  for  (Staining  information 
concerning  foreign  persons,  or  whether 
use  of  Form  U-4  or  a  Commission- 
designed  form  would  be  more 
appnqmate.  The  Commission  also 
requests  comment  on  whether  further 
infonnatioB  should  be  required  and 
whether  die  US.  affiliate  would 
experience  any  difficultieein  obtaining 
the  required  infonnatfon  from  foreign 
broker-dealers  or  dieir  personnel 

In  fldditkHi.  under  paragraph 
(aUlNivUAHJ)  of  the  rule,  die  US. 
brokttwieeler  would  heve  to  obtain 
written  consents,  from  die  fbnrign 
bndcer-dealer  and  eadi  foreign 
individual  hi  contact  widi  US. 
insdtutioBBl  bivestors.  to  service  of 
process  for  any  dvil  action  or 
proceeding  conducted  by  the 
Commission  or  an  SRO.  Written  records 
of  these  assurances  and  consents  would 
have  to  be  maintained  hi  die  United 
States  by  the  U.S.  brokernlealer  affiliate. 

Furthermore,  paragraph  (a)(l)(iv}(B}  of 
the  rule  would  leqidre  the  registered 
U.S.  broker-deel.er  aCRUate  effecting  die 
trades  to  be  responsible  for  all  aqp«cts 
of  the  U.S.  instltntlonal  investor's 
account,  including:  Extensions  of  or 
arrangements  for  extensions  of  credit  in 
connection  with  securities  transactions; 
maintenance  of  applicable  books  and 
reconls,  faicluding  those  required  by 
Rules  17a-^  and  17a-4;  ^  •  receipt 
delivery,  and  safeguarding  of  hinds  and 
sectirities  in  compliance  with  Rule  15c3- 
3;  ^'  and  confumations  and  statements. 
Under  paragraph  (a)(l)(iv){A)(J)  of  the 
rule,  the  registered  broker-dealer  also 
would  have  to  maintain  all  records  in 
connection  with  trading  activities  of  the 
US.  institutional  investors,  as  well  as 
the  records  required  under  paragraphs 
(a)(l)(ivHA)  (/)  and  (2)  of  die  rule,  and 
make  the  records  available  to  the 
Commission  iqion  request  In  addition, 
paragraph  (aXlKv)  of  the  rule  would 
reqefre  that  die  fore^  Imrinr^aler 
.  provide  the  Coounission  with  eny 
information,  docunents,  or  records  in  its 
possession,  custody,  or  control,  the 
testimoiqr  of  eny  of  its  fbteign 
associated  persons,  and  eaaistance  in 
takhig  the  evhlenoe  of  other  persons  that 
relate,  direcdy  or  im&ecdy,  to 
trenAedooewldieUSfaistftatlonal    - 
hivestor  or  erith  die  US.  broker^leeler 
diat  executae  tfMos. 

FdsdgB  brakar-deelers  diat  dfat  not 
comply  with  these  requirements  woidd 


**  17  CFR  2IO.U<i-«M4  a«lLl7a.-4. 
^»17CFRM0.18c»3,       • 


23854  Federal  Regirter  /  Vol.  53.  No.  121  /  Tburaday;  Jflne  23.  1966  /  Proposed  Rules 


not  be  able  to  rely  upon  the  proposed 
safe  harbor  from  broker-dealer 
registration.  Accordingly,  the 
Commission  requests  commeht  whethier 
foreign  broker-dealers  would  experience 
any  difRculties  in  meeting  these 
requirements,  including  assisting  the 
Conunission  in  taking  evidence  of 
foreign  persons,  and  whether  registered 
U.S.  broker-dealers  would  experience 
any  difficulty  in  maintaining  the  records 
required  by  the  rule. 

Moreover,  because  of  its  supervisory 
responsibility  for  the  U.S.  institutional 
investor's  account  and  because  of  its 
affiliate  relationship  with  the  foreign 
broker-dealer,  the  U.S.  affiliate  wiU  be 
responsible  for  taking  reasonable  steps 
to  assure  itself  that  any  audi 
transactions  are  not  effected  in  a 
manner  inconsistent  with  U.S.  securities 
laws.  In  this  regard,  the  U.S.  affiliate 
also  would  be  responsible  for  taking 
reasonable  steps  to  assure  itself,  for 
example,  that  diere  is  a  reasonable 
basis  for  any  reconunendation*made  by 
the  foreign  affiliate  or  its  personnel. 

The  exemption  provided  in  paragraph 
(a)(1)  would  be  available  to  foreign 
broker-dealers  that  satisfy  the  foregoing 
ttnictural  requirements,  and  limit  their 
activities  involving  U.S.  persons  to 
certain  large  institutionaUnvestors.  For 
purposes  of  the  rule,  a  U.S.  institutional 
investor  is  defined  under  parapaph 
(b)(2](ii)  to  include:  (1)  An  entity 
established  under  U.S.  or  state  law;  (2) 
an  entity  established  under  foreign  law, 
if  the  entity's  business  is  conducted 
principally  in  the  United  States:  and  (3) 
a  branch  of  a  foreign  entity  located  in 
the  United  States.  Within  the  broad 
category  of  such  institutions,  paragraph 
(b)(2)(i)  further  limits  the  term  "U.S. 
institutional  investor"  to  U.S.  persons 
that  are  described  in  RuTe  501(a)  (1),  (2). 
or  (3)  of  Regulation  D  imder  the 
Securities  Act,'*  and  that,  with  the 
exception  of  registered  broker-dealers, 
have  total  assets  in  excess  of  $100 
million.  These  investors  include  banks 
(but  not  U.S.  branches  of  foreign  banks), 
savings  and  loan  associations,  brokers* 
or  dealers  registered  under  section  15(b) 
of  the  Exchange  Act,  Insurance 
companies,  registered  investment 
companies,  small  business  investment 
companies,  employee  benefit  plans, 
private  business  development 
companies,  and  certain  section  501(c)(3) 
organizations  under  the  Internal 
Revenue  Code.  While  not  treated  as 
accredited  investors  under  Regulation 
D,'*  registered  investment  advisers  are 


included  as  U.S.  institutional  investors 
within  the  rule  if  they  have  $100  million 
in  assets  under  management.  Purthet,  if 
a  registered  investment  company  itself 
does  not  have  total  assets  in  excess  of 
$100  million,  it  still  may  qualify  as  a  U.S. 
institutional  investor  if  it  is  part  of  a 
family  of  investment  companies  that  has 
total  assets  in  excess  of  $ioo  million. 
Paragraph  (b)(4)  of  the  nde  defines 
"family  of  investment  OHnpanies,"  with, 
special  treatment  of  insurance  company 
separate  accounts. 

The  proposed  asset  limitation  in  the 
rule  is  based  on  the  assumption  that 
direct  U.S.  ov^si^t  of  the  competence 
and  conduct  of  foreign  sales  personnel 
may  be  of  less  significance  where  they 
are  soliciting  only  U.S.  institutional 
investor  with  high  levels  of  assets.  The 
$100  million  asset  level  derived  from  the 
reporting  standard  of  section  13(f)  of  the 
Exchange  Act^*  is  designed  to  increase 
the  likefihood  that  the  Institution  or  its 
investment  advisers  have  prior 
experience  in  foreign  markets  that 
provides  insight  into  the  reliabilify  and 
reputation  of  various  foreign  broker- 
dealers.  The  Commission  seeks 
comment  on  whether  the  proposed  asset 
test  used  in  the  definition  of  U.S. 
institutional  investor  is  adequate  and 
appropriate  to  achieve  the  Commission's 
purposes.  The  Commission  also  requests 
conunent  on  whether  other  factors, 
including  distinguishing  among  types  of 
institutions  for  purposes  of  establishing 
minimum  asset  levels,  should  be 
considered. 

"Foreign  broker  or  dealer"  is  defined 
in  paragraph  (b)(1)  as  any  foreign  entity 
(including  a  foreign  bank)  whose 
activities,  if  conducted  in  the  United 
States,  would  bring  it  within  the 
definition  of  "broker"  '•  or  "dealer"  " 
under  the  Exchange  Act.  However,  an 
overseas  office  or  branch  of  a  U.S. 
r^stered  broker  or  dealer  would  not  be 
a  foreign  broker  or  dealer.  Finally, 
paragraph  (b)(3)  defines  "forei^a 
associated  person"  as  any  natural 
person  who  is  an  associated  person, 
within  the  meaning  of  section  3(a](18)  of 
the  Exchange  Act.'*  of  a  foreign  broker 
or  dealer  and  who  participates  in 
soUcitation  of  a  U.S.  institutional 
investor.  The  Commission  requests 
comment  on  these  definitions. 

B.  Foreign  Broker-Dealer  TranaacUons 
Limited  Solely  to  Non-US.  Persona 

As  discussed  earlier,  foreign  broker- 
dealers  that  do  not  contact  U3.  persons 
need  not  register  with  the  Commission. 


.  Under  paragraph  (a)(2)  of  the  rule, 
foreign  broker-idealers  that  Ihnit  dieir 
activities  to  certain  persons  would  be 
exempt  from  broker-dealw  registration 
without  being  required  to  comply  with 
the  requirements  of  paragraph  (a)(1). 
These  persons  include:  (1)  A  bona  fiile 
agency  or  branch  of  a  U.S.  person 
located  outside  the  United  States;  (2) 
any  affiliate  or  subsidiary  of  a  U.S. 
person  located  outside  the  United 
States,  that  is  established  under  foreign 
law;  and  (3)  certain  international 
organizations,  regardless  of  location." 

V.Cooduaioa 

In  publisUng  this  release,  the 
Commission  seeks  to  clarify  ambiguities 
that  have  arisen  regardimg  when  a 
foreign  entity  is  required  to  register  as  a 
broker-dealer.  This  release  sets  forth  for 
comment  staff  views  on  registration, 
which  the  Commission  preliminarily 
supports,  in  preparation  for  pubUcation 
of  a  Commission  position  on  this 
subject.  The  release  also  proposes  for 
comment  an  exemptive  rule  for  foreign 
entities  that  deal  «vith  certain  non-U.S. 
persons,  or  with  specified  U.S. 
histitutional  investors  under  certain 
limited  conditions.*^ 

The  Commission  aq^dpates  that 
proposed  Rule  15a-6.  if  adopted,  will 
allow  major  U.S.  institutional  investors 
more  efficient  access  to  foreign  broker- 
dealers,  and  through  them  to  foreign 
markets,  without  jeopardizing  die 
fundamental  protection  that  the  U.S. 
securities  laws  provide.  The  proposed 
rule  is  designed  to  maintain  safeguards 
for  U.S.  institutional  customers  through 
the  intermediation  of  the  U.S.  registered 
broker-dealer  and  the  recordkeeping 
requirements.  The  responsibilify  of  the 
U.S.  broker-dealer  for  executing  all 
trades  would  ensure  that  a  record  of  the 
trading  was  available  in  the  United 
States,  which  would  fadlitate 
Commission  review  of  this  trading  and 
also  subjed  this  trading  to  the  U.S. 
broker-dealer's  supervisory 
responsibilify. 

Ftoposed  Rule  15a-6  would  " 

supplement  the  positions  expressed 
previously  in  this  release,  providing  an 
alternative  structure  for  dealing  with  the 
specified  U.S.  investors  without  being 
subject  to  the  broker-dealer  registration 


"17  CPU  230LS01(a)  (1).  (2).  or  (3). 

T«i7CFR23aSOt(a).    ,         .-;, 


"15U.Sja7am(l). 
^*  Supra  nqtal. 
*' Supra  noMZ 
*«15U.&C78G(aXl8). 


**  It  !•  ImporUnt  to  note  that  thi*  exmiption  to 
intended  to  apply  to  tranMCtfanu  with  (he 
inatitution*,  and  not  with  penootel  of  the 
institutiona  in  their  individnal  capadty. 

**  However,  the  Oommitaion'a  vtawa  on 
Ngiatntion  of  fneign  brokerdealei*  and  proposed 
Rule  iSa-e  do  9ot  naeeaaarfly  reflect  the 
raquirenienU  of  any  atale  seenriliaa  •tanrtaa,  which 
Bwy  •PPiyto  dw  activitiec  of  ibfeifii  btatwMlealefa 
within  the  Juriadiction  of  Mich  etatea. " 
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provisiotu  oflsectioii  lS(a).|n  mWitioii 
to  the  cominttits  rogudstedearilw.  the 
ConunitMiotf  tequjwts  odoi^^ 
this  striictiueiphivMiM  ii;yiable  meanis 
for  fore^  btbkerKleal^  to  approach 
US.  Institutiaiial  investors  without 
sacrificing  bsfsic  broker-dealer 
protections;  i^hether  the  safeguards 
provided  by  he  U.S.  broker-dealers' 
ifivolvemeni  are  sufBcient  to  allow 
foreign  brok^rdeaien  to  solicit 
investors  in  the  United  States:  w^iether 
UieconditiMis  included  in  the  rule      ■ 
provide  siiftlaient  protection  to  U.S. 
institutionaljinvestors  dealing  direcdy 
with  foreignll^rokeMleakrs;  and 
whether  forran  broker-dealers  feasibly 
could  institute  recordkeeping  and  . 
monitoring  pi|ocedures  to  prevent  -  .  - 
effepting  tr^feactions  with  investors  in 
the  United  Suites  in  securities  promoted 
in  research  (Urected  by  the  foreign 
brokeMlealw  or  its  US.  affiliates  to 
such  investo^. 

VL  RegulatosV  FleodbiUty  Act  Analysis 

Section  3(U  *^  of  the  Regulatory 
Flexibility  Adt  ("RFA")  requires  the 
Commission!  to  undertake  an  initial 
regulatory  liability  analysis  of  the  \ 
impact  of  a  proposed  rule  on  small 
entities,  unliss  the  Chairman  certifies 
that  the  rulej  ff  adopted,  would  not  have 
a  significant  ^concHnicimpact  on  a 
substantial  ■iiiriyw  of  small  entities.** 
The  appUceaoii  efttie  RFA  to  proposed 
Rule  f5a-4l  ttl^ted.  becauise  its 
eifejnptive  pfovisibtw  would  be 
restricted  to 'ftneign  broker-dealers, 
which  need  not  be  considered  under 
RFA.**  In  addition,  to  the  extent  tiiat  the 
proposed  run.  if  adopted,  would  impose 
any  costs  on  registered  brdker-deeler 
affiliates  of  i  itd^  foreign  broker^lealers 
or  to  have  a  qompetitive  effect  on  other 
domestic  brokerdealers,  those  costs  are 
not  signifies^  and  would  not  impact  a 
substantial  i^imber  of  small  domestic 
broker-dealens.  Accordingly,  the 
Chairman  has  certified  that  the 
proposed  nils,  if  adc^ted.  would  not 
have  a  signi^bant  economic  impact  on  a 
substaniSal  liimber  of  small  entities. 

Vn.  Statutwy  Audwxity 

Pursuant  tioj  the  Securities  Exchange 
Act  of  1934  ^d  particulariy  sections  3, 
10, 15, 17. 23;^  30  thereof.  15  U.S.C. 
78c.  78j,  78o.rt8q.  78w,  and  78dd.  the 
CommissionUroposes  to  adcqit 
i  240.lSa-4  bl  Tide  17  of  the  Code  of 
Federal  Regi|iatiohs  in  the  manner  set 
forth  below. 


MSUACil 


Vm.  Text  of  Proposed  Rule 

In  accordance  witii  the  foregoing,  it  is 
proposed  to  amend  17  CFR  Part  240  as 
follows: 

PART  240-QENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240  is 
amencfedby  add^  the  folhtwing 
citations:;.--*,:.  •:'.;'-' 

AntkiiNiljr:-Se&  23. 46  Stat  Wh  ■■  amended 
(1SU3.C78W)*  *  *Sac«ioD240.15a-«,al9o 
issued  under  Mos.  3, 10,  IS,  17,  and  30,  ift  ,  .. 
U^C  78c  73).  780. 78q,  and  78dd: 

2<  By  adding  S  240.15a-6  after  die 
undesignated  heading  as  follows: 

Registfatton  of  Biokefs  and  Dealers 


§240.1S»-S 
brokefsor 


ExefflpHon  of  oeilain  fofei9n 


(a>  A  foreign  broker  or  dealer  subject 
to  the  registration  requirement  of 
paragraph  (1)  of  section  15(a)  of  die  Act, 
because  it  induces  or  atiempts  to  induce 
the  purchase  or  sale  of  any  security  by  a 
U.S.  person.  shaU  be  exempt  fiom 
paragraph  (1)  of  section  15(a],  it 

(l)(i)  Such  activities  of  the  foreign 
brokeror  dealer  involving  U.S.  persons 
are  limited  to  US.  institutional 
investors: 

(ii>Each  foreign  associated  person  is 
not  subject  to  a  statutory 
disqualification  specified  in  section 
3(aK39)  of  the  Act.  or  a  violation  of  any 
substantially  equivalent  foreign  statute 
or  regulation: 

(iii)  Each  foreign  associated  person 
conducts  all  seciuities  activities  bom 
outside  die  United  States:  and 

(iv)  The  foreign  broker  or  dealer 
effects  such  transactions  witii  the  U.S. 
institutional  investor  through  a  broker  or 
dealer  registered  with  the  Commission 
pursuant  to  section  15(b)  of  the  Act.  and 

(A)  The  registered  broker  or  dealer 

[1)  Obtains  from  the  foreign  broker  or 
dealer,  virith  respect  to  each  foreign 
associated  persoa  the  information 
specified  in  Rule  17a-3(a)(l2]  under  the 
Act  (17  CFR  24ai7a^a)(12)):  Provided. 
That  the  informationlrequired  by 
paragrafrii  (a)(12)(d)  of  Sudd  Rule  shall 
include  sanctions  imposed  by  foreign 
securities  authorities,  exchanges,  or 
associations: 

{2)  Obtains  bom  the  foreign  broker  or 
dealer  and  each  foreign  associated 
person  written  consent  to  service  of 
process  for  any  dvil  action  brought  by 
Of  proceeding  before  die  Commission  or 
a  self-regulatory  organization,  (as 
defined  in  section  3(a)(2e)  of  the  Act), 
stating  diat  process  may  be  served  on 
the  registered  brdcer  or  dealer  as 


provided  on  die  registerad  broker  or 
dealw's  current  Fonn  BD:  and 
[3)  Maintains  a  written  record  of  the 

:  information  and  consents  required  by 
paragraphs  MClHiKA)  (I)  and  (2)  of  tfiis 
section,  and  all  records  in  connection 
widi  tradiiw  activities  of  a  U.S. 
instituticmai  investor  involving  the 
foreign  broker  or  dealer  conducted 
pursuant  to  paragraph  (aHl)  of  this 
section,  in  an  o^:e  of  the  registered 
bitdcer  or  dealer  located  in  ibe  United 
Siates.  aind  Bakes  4ach  records 
available  to  the  Conunissioo  upon 

;  requestand-  ..  -  -:  • .  f  v.  -C;-.,  •-. 

(B)  Hie  registerad  broker  or -deafiw  is 
responsiUe  fion 

[1)  Executing  the  transactions  with  or 
for  die  U.S.  institutional  investor, 

(^  Extending  or  arranging  for  the 
extension  of  credit  to  the  U.S. 
institutional  investor  in  connection  with 
the  purchase  of  securities, 

(J)  Maintaining  all  applicable  books 
and  records,  including  those  required  by 
Rules  17a-^  and  17a-4  under  die  Act  (17 
CFR  240.17a-3  and  24ai7a-4), 

[4]  Receiving,  delivering,  and 
safeguarding  fiinds  and  securities  or 
behalf  (rf  the  U.S.  institutional  investor 
fai  comidiaace  with  Rule  15o3^  under 
die  Act  (17  CFR  24aiSc3-d),  and 

(5)  Issuing  all  required  confirmations 
and  statements  to  ^e  U.S.  institutional 
investor:  and 

(v)  The  foreign  broker  or  dealer 
provides  the  Commission,  upon  request 
or,  if  applicable,  pursuant  to  agreements 
reached  between  any  foreign 
jurisdiction  or  any  foreign  securities 
authority  and  the  Commission  or  the 
U.S.  Government  with  any  information, 
documents,  or  records  within  the 
possession,  custody,  or  control  of  the 
foreign  broker  or  dealer,  any  testimony 
of  foreign  associated  persons,  and  any 
assistance  in  taking  the  evidence  of 
other  persons,  wheresoever  located,  that 
the  Commission  requests  and  that 
direcdy  or  indirectiy  relates  to 
transactions  with  a  U.S.  institutional 
investor  ot  with  the  registered  broker  or 
dealer  that  executes  the  transactions:  or, 

(2)  The  activities  of  such  foreign 
broker  or  dealer  are  limited  to: 

(i)  Any  agency  or  branch  of  a  U.S. 
person  located  outside  the  United 
States,  that  operates  for  valid  business 
reasons: 

(li)  Any  affiliate  or  subsidiary  of  a 
U.S.  person,  located  outside  the  United 
States,  that  is  organized  or  incorporated 
under  the  laws  of  any  foreign 
jurisdiction:  or 

(iii)  The  International  Monetary  Fund, 
the  International  Bank  for 
Reconstruction  and  Development  and 
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the  United  Nations  and  its  agencies  and 
affiliates, 
(b)  lAHien  used  in  tibis  rale, 

(1)  The  tenn  'ibreign  broker  or 
dealer^'  shall  mean  any  non-U.S. 
resident  entity  that  is  neither  an  office 
nor  a  branch  of  a  U.S.  Inxiker  or  dealer, 
whose  securities  activities,  if  conducted 
in  the  United  States,  wmild  be  described 
by  the  definition  of  looker"  or  "dealer" 
in  sections  3(aX4)  and  a(a)(5)  of  the  Act 

(2)  The  term  "U.S.  institutional 
investor"  shaU  mean  a  pierson  that  is 
both: 

(i)  (A)  [1]  A  broker  or  dealer 
registered  with  the  Commisnon  under 
section  15(b)  of  the  Act; 

[2]  An  investment  company  registered 
with  the  Commission  under  section  8  of 
the  Investment  Company  Act  of  1940.  if 
the  investment  company  itself^  or  any 
family  of  investment  companies  of 
which  it  is  a  part,  has  total  assets  in 
excess  of  $100  million;  or 

(J)  Any  investment  adviser  registered 
with  the  Commission  under  section  203 
of  the  Investment  Advisers  Act  of  194a 
that  has  total  assets  under  management 
in  excess  of  $100  million;  or 

(B)  An  accredited  investor  as  defined 
in  17  CFR  230.501(a)  (1),  (2),  or  (3)  (not 
including  a  broker  or  dealer  registered 
with  the  Commission  under  section  15(b) 
of  the  Act.  or  an  investment  company 
registered  wi&  the  Commissimi  under 
section  8  of  the  Investment  Company 
Act  of  1940)  that  has  ttrtal  assets  in 
excess  of  tlOO  million:  and 

(ii)  (A)  Oigaidxed  or  inoKporated 
under  the  laws  of  the  United  States  or 
its  territories  or  possessions,  or  any 
state  or  the  District  <rf  Columbia: 

(B)  Oiganized  or  incorporated  under 
the  laws  of  any  imeign  jorisdictioa.  if  its 
busineM  is  conducted  princ^ally  in  iSae 
United  States;  or 

(C)  A  brandi  ot  a  foreign  entity,  whidi 
branch  is  located  in  the  United  States  or 
its  territories  or  possessions. 

(3)  The  term  "foreign  associated 
person"  shall  mean  any  natival  person 
resident  outside  the  United  States  who 
is  an  associated  person,  as  defined  in 
section  3(aKl8)  of  the  Act.  ttf  a  foreign 
broker  w  dealer  and  mdio  participates  in 
st^dtation  of  a  U.S.  institutioaal 
investor. 

(4)  The  term  "famUy  of  investment 
companies"  shall  mean: 

(i)  Except  for  insivance  company 
separate  accounts,  any  two  or  more 
separately  registered  faivestraent 
companies  under  tiie  Investment 
Company  Act  of  1940  that  share  the 
same  investment  advteer  or  principal 
underwriter  and  hold  dieniselves  out  to . 
investors  as  rdat^d  companies  for 
purposes  of  investment  and  investor 
services:  and 


(ii)  With  respect  to  insurance 
company  separate  accounts,  any  two  or 
more  separately  registered  separate 
accounts  under  the  Investment 
Company  Act  of  1940  that  share  the 
same  investment  adviser  m  principal 
underwriter  and  fimcticm  under 
operational  or  accounting  or  omtrol 
systems  that  are  substantially  similar. 
By  the  Cominisaion. 
Jonathan  G.  Katz, 
Secretary. 

June  14,  isea. 

Regulatory  FlexiUIity  Act  Certification 

I,  David  S.  Ruder.  Chairman  of  the 
Securities  and  Exdiange  Commission, 
hereby  qerttfy  pursuant  to  5  U.S.C.       , 
606(b)  that  proposed  Rule  15a-6  set  forth 
in  Securities  Exdiange  Act  Release  No. 
25801,  ifpnmndgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
reasons  for  this  certification  are  that  (i) 
the  exemption  fit>m  brdcer^iealer 
registration  under  the  proposed  rale 
would  be  limited  to  foreign  broker- 
dealers  which  need  not  be  considered 
under  5  U.S.C  003;  and  (ii)  to  the  extent 
that  the  proposed  rule,  tf  ad^xted.  would 
impose  any  costs  im  registered  domestic 
broker^lealer  affiliates  ot  such  foreign 
broker-dealers  or  have  a  competitive 
effect  on  other  domestic  brok^niealers 
those  costs  are  not  significant  and 
would  not  impact  a  substantial  number 
of  smaU  domestic  broker-dealers. 

Dated:  lone  14, 1968. 
David  S.  Ruder, 
Chainnan. 

[FR  Doc.  aS-14177  Filed  6-22-88;  8^45  am] 
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DEPARTMENT  OF  STATE 
BureM  of  PuMte  Affah* 
22CFRPart9b 

[S0-21S] 

Of 


AOENCV:  Department  of  State, 
jtcnoii:  Notice  <rf  proposed  rtile»»*Hng. 


ti  Since  ptd>Iication  in  the 
Fedenl  Registar  in  1984  of  the 
Department  of  State  regulations 
governing  press  building  passes, 
alterations  have  been  made  In 
procedure*  for  ph^^al  access  to  the 
Main  Department  (tf  State  bidldUng  to 
improve  the  safiagiMrding  of  the 
Oe^rtmenf  s  peesopnel  and  dassified 
and  Limited  GKffidal  Use  material  To 
adjust  to  these  access  alterations,  the 


Department  of  State  proposes  to  change 
its  regulations  governing  Department  of 
State  press  bulling  passes  to  reflect  tlus 
followdng:  That  only  State  Department 
press  building  passes  will  be  recognized 
by  the  automated  access  control  system 
establishedin  March  1988;  that  access 
by  media  correspondents  and 
technidans  with  State  Department  press 
building  passes  is  now  limited  after 
office  hours  and  on  weekends  and 
holidays  to  designated  areas  without  an 
escort;  and  that  other  procedures 
concerning  the  purpose,  issuance, 
application  and  renewal  procedures  for 
a  Department  of  State  press  btdlding 
pass  are  being  changed. 

These  proposed  dianges  are  befog 
made  to  provide  pubBdy  avaOable 
guidelines  to  the  media  on  new  access 
requirements  .for  the  Main  Department 
of  State  building  and  to  provide  puUicIy 
available  guidance  en  dw  procedures  for 
issuance  of  a  Department  of  State  press 
building  pass. 

IMTIS:  Comments  must  be  received  by 
July25,19e& 

■nniwim.  Comments  should  be  sent 
to  Dhrector,  Office  of  Press  Relaticma, 
Room  2109,  Department  of  State,  2201 C 
Street  NW.,  Washington.  DC  2052a 
ran  puhthhi  MpoMMATioii  contact: 
Nancy  Beck  at  202-«47-^248e. 


inoiKThe 
Department  of  State  amends  its 
regulations  govemiiig  Department  of 
State  press  building  passes  (22  CFR  Part 
9b)  by  propodng  chains  to  identify  and 
describe  the  means  by  which  madia 
cotrespendentaand  taduddans  may 
gain  access  to  the  Main  Dqwrtrnwit  of 
State  building  after  the  instatlatioa  of  an 
automated  access  control  ayttem 
established  in  March  1068.  as  well  as 
access  to  the  Main  Department  of  State 
building  outside  of  re^ilar  wbridng 
hours  and  on  weekends  and  holidays. 

The  Department  of  State  also 
proposed  dumges  whidi  will  better 
inform  media  comqwadents  and 
technidans  as  to  the  purposes  of  and    v 
procedures  for  issuing  a  Department  of 
State  press  building  pass. 

Adiiitionally,  pnpomA  dianges  have 
been  made  to  reflect  the  current  names 
of  individuals  and  Departinent  bureaus 
responsible  for  issuance  of  Department 
of  State  press  bufiding  passes. 

The  Department  of  State  voluntarily 
publishes  Iheserefulations  in  proposed 
form  to  allow  for  public  comment 

This  proposed  rule  is  not  a  major  rule 
for  die  purposes  of  Executive  Order 
12991  of  February  17,.  1981.  As  required 
by  the  Regulatory  Flexibility  Act  this 
proposed  nile  will  not  have  a  signifieant 
Impact  on  small  business  entities.  This  fr 
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proposed  rule  does  not  contain 
infonnation  (collection  requirements 
under  the  Psperworii  Reduction  Act  of 
1980. 

List  of  Subifcto  In  22  CFR  Part  Sb 

Adminis^tive  practice  and 
procedure.  I^ederal  buildings  and 
facilities.  ^|^W8  media.  Security 
measures.  { i 

For  the  r^isons  set  forth  in  the 
preamble,  jhe  Department  of  State 
proposes  ts  lamend  22  CFR  Part  fiA>  as 
follows:     I , 

PARTSb-jiJAMENOEO] 

1.  The  ailtiority  citation  for  22  CFB 
Part  9b  continues  to  read  as  follows: 

Authority]  12  U.&C  266& 

2.  Sectioit'  9b.1  revised  to  read  as 
follows:     ! 


S9b.l    PmIa 
9tate.'     .  |T 

(a)  Mediaicorrespondents  without 
valid  Depanment  of  State  press  buUdir^ 
passes  shall  have  access  to  the  Main 
State  buildihg  identical  to  that  enjoyed 
by  membie^  of  the  public. 

(b)  Media:  correspondents  holding 
valid  Depaiiment  of  State  press  buDding 
passes:      ^ , 

(1)  May  fQter  and  have  access  24 
hours  a  day^-during  regular  woiking 
hours,  outapde  regular  woniung  hours,  on 
weekends  atad  on  holidays,  without  an.  . 
appointmem,  to  die  reception  area  of  the 
DiplomatioLobby,  Street  Mezzanine 
area,  ptesw  booths  fJRoom  2310).  press 
briefing  roMn  (Room  2118),  and  when  in 
operation.  ^  OfBoe  of  Press  Relations 
(Room  21 

(2)  May  ibter  and  have  Qcce^s 
without  an  Appointment  on  Uie 
basement  Ijenrel  or  on  the  first  and 
second  floats,  to  the  cafeteria,  post 

,  concessionaries,  barber 
baners  and  the  Poreijpi 
jeation  Assodation  ^Bces 
^ses  for  which  they  are 
\  and  when  they  are  in 


office, 
shop,  diy 
ACEdrs 
for  the  ^  _ 
establishi 
operation.  1 1 

(3)M«y ' 
intoihe 

(c) 
without 
building, 
the  second 
building  01 
invited  by 
attends 
function  in 
second  fl< 
above  ilM 
todiwct 


escort  non-iMMsholdeis 

BwntofStatebiiildteg. 

Temraodents,  iddi  or 
ipartment  of  State  press 

may  enter  ansaa  above 

or  of  th»  Main  Stats 
,  if  thsoofrsspondsntlfr 
DepartBisntal  empknree  to 
'^sedalarcffidsl 

otBce  locMed  sboye  the 
Psrmlasion  to  enter  areas 
IfkMT  is  strictly  limited 

„,  Msnidboastlw 
locsBtkm  of  die  Dspartment 
loyee,  or  the  office  or. 


recsptioQ  room  where  ^  ftmction  takes 
place.. 

(d)  Possession  of  State  Department 
press  building  pass  does  not  coifer 
access  to  or  o4her  privUeges  at  other 
Federal  buildings.  H  is  not  to  be 
construed  as  official  United  States 
Government  recognition,  ajqMroval  or 
accreditation  of  a  correspondent 

3.  SecticAi  9b.2  is  amended  by 
removing  para^vph  (c)  and  revising  the 
heading  and  introduction  and 
paragraphs  (aMl).(aM3),  and  (b)  to  read 
as  follows: 


(9lk2   Press 


In  order  to  obtain  a  Department  of 
State  press  building  pass,  press 
correspondents  cnqployed  by  United 
States  media  organizations  must: 

(a)*** 

(1)  That  the  applicant  to  a  bona  fide, 
fuU'time  madia  corespondent  based 
permanendy  and  rsriding  in  the 
Washington.  OC,«ietropolitan  area: 

(3)  That  the  erganiiation  and  the 
applicant  have  r^pilar  andnibstantial 
assigboients  in  connection  with  the 
Department  of  State  as  evidenced  by 
regular  atteiidancs  at  die  daily  press 
briefingik  . 

fb)  Submit  to  die  Office  of  Press 
Relationsi,  Qeparbne&t  of  $tate, 
Washington.  DC  20620.  a  signed 
applicatidQ  and  FORM  0^-07  for  a 
press  buil(bQg.p«ss.  A|q>licants  must 
comply  wiUi  instr^cdoiis  contained  Ja  . 
paragnqihs  1  and  6  of  FCMRM  D8P-97 
regarding  fiiageg^tiiig  jsnd  prior  .     . 
arrests.  FORM  D8P-e7  requires  die 
following  tafoimstioQ: 

(D-Njune. 

(2)  Affiliation  widi  news  medis 
organizations.    ,    '       . 

(3)  Date  of  birth. 
(4)PUGeofbirdk 
(5)Sex. 

(8)  Citizenship.        . 

(7)  Social  Security  or  passport 
number.     . 

(S^Jtlaritd status,  -^.'^atir-.ifci-^.  .»-■  i-^  t^-r 

■  (9>  ^louss  name.  .  %  ••  :^ 

'    (10)  Office  address  and  t6}q>boM:' ;<> 
number. 

(11)  Lsagth  of  emi^oyraent 

(12)  Ffome  address  and  teleirfuins-<-« 
number. 

(13)  Length  of  residence. 

4.  Section  Ob.3  is  amended  by 
removing  paragraph  (d)  and  revising 
iphs  (aXl).  (a)(3)  and  (c)  to  read 


(1)  That  the  applicant  is  a  bona  fide, 
full-time  media  correspondent  based   . 
pennaoendy  and  residing  in  the 
Wadihigton.  DC  metropditan  area: 

•  .    •       •       •       * 

(3)  Tliat  the  organization  and  the 
appUcant  have  regular  and  substantial 
assignments  hi  connection  widi  the 
Department  of  State  as  evidenced  by 
reader  atteqdance  at  the  daily  press 
briefings. 

(c)  Submit  to  the  Office  of  Press 
Relations,  Department  of  State, 
Washif^ton,  DC  20620  a  signed 
a[q>licatioiiaiidFORMDSP-07fbra   . 
press  boikUiig  pass.  Anrficsnts  must 
comi^  with  instroctiens  contained  in 
panigra^  1  and  6  of  FGOIM  D8P-07 
regarding  finget  pi  luting  and  prior 
anests.  FORM  DSP-^  requires  die 
following  infbnnation: 

(l)Nams., 

(2)  Affiliation  with  news  medis 
organizations. 

(3)Dateofbirth. 
(4)Pboeofbirdi. 
(5)  Sex. 
(^QfizcHOship. 

(^Social  Security  or  pasqiort 
number. 
(8)  Marital  sUtui. 
(0)  Spouse  name 

(10)  Office  address  and  telephone 
number. 

(11)  Length  of  onploymrat 

(12)  Home  address  and  telephone  . 
number. 

(Id)  LengA  of  residence. 
5:  Section  ^4  is  revised  to  read  as 
foUowS:  /v*-- 


Department  of  State  press  building 
passes  are  issued  to  members  of   * 
tdevision  and  radio  technical  crews 
who  provide  technical  support  on  a 
daily  basis  for  media  correspondents 
assigned  to  die  Department  of  State. 
Members  of  tech^oal  crews  who  do  not 
possess  press  passes,  but  who  provide 
tedmicai.sqqiortior  Btedia 
correMpomleiits  assigned  to  die 
Bepartment testate,  oiay  app^  to  the 
Office  of  Press  Rslations  for  a  visitor's 
pass  valid  for  one  day. 
-'   6.  Section  9b5  is  revised  to  read  as 
follows: 


|9bLS 


as 
(a)*** 


A  media  ooiraspoodent  or  teduidan 
who  meets  all  the  qualifications  stated 
hi  1 9bJi(aKl)  snd  (bK2)  or  9b.3(a}  and 
(b),  but  does  not  hsve  re^ar  uid 
substantial  assignoents  in  connection 
widi  the  Dqiartment  of  State  may  make 
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arrangemeBte  «vith  the  Office  of  PreM 
Relatimifl  for  the  issuance  oi  a  visitor's 
pass  valid  for  one  day. 

7.  Section  Sb.6  is  amended  by  adding 
paragraph  (e)  and  revising  the 
introductory  text  and  paragraphs  (a)  and 
(c)  to  read  as  follows: 


S«kS  I 


II 

In  consultation  with  die  Bureau  of 
Diplomatic  Security  and  the  Office  of 
the  Legal  Adviser,  the  Director  of  the 
Office  of  Press  Relations  of  Ae 
Department  of  State,  may  deny,  revoke, 
or  not  renew  the  Department  of  State 
press  building  pass  of  any  media 
correspondent  or  technician  who: 

(a)  Does  not  meet  die  qaahficatioin 
stated  in  §  9b.2(aMl).  (a)(2)  aid  (a)(3)  or 
9b.3(aMl).  (2).  (3)  and  (b).  (Upon  denial, 
revocation,  or  non-renewal  the 
correspondent  or  technician  may  not  re- 
apply for  a  period  of  one  year  i^ess 
there  are  material  changes  in  meeting 
the  qualifications.)  Or, 

(c)  Engages  or  engaged  fai  conduct 
which  there  are  reasonable  grounds  to 
believe  might  violate  Federal  or  State 
law  or  Department  of  State  regdations. 

(e)  Fails  to  claim  an  approved 
authorization  form  for  a  State 
Department  press  building  piass  after 
notification  by  the  Office  of  Press 
Relations  following  a  p«iod  (tf  three  (3) 
months. 

8.  Section  9b.7  is  amended  by  revising 
paragraphs  (a),  (e).  (f)(1).  (f)(3).  and  (g) 
to  read  as  fcdlows: 

f9b.7   [Amendad] 

(a)  If  the  Director  of  Uie  Office  of 
Press  Relations,  Department  of  State, 
anticipates,  after  consultation  with  the 
Office  of  the  Legal  Adviser,  diat  in 
applying  tbe  standard  set  forth  in  S  9b.e 
a  Department  of  State  press  building 
pass  nrig^  be  denied,  revoked  or  not 
renewed,  dn  media  correspondent  or 
technician  will  be  notified  in  writing  by 
the  Director  of  the  basis  for  die 
proposed  denial  in  as  mudi  detail  as  die 
security  of  any  confidential  source  of 
information  ndll  permit  This  notification 
will  be  sent  by  registered  mail. 

(e)  At  the  time  of  die  filing  of  the 
media  correspondent's  or  technician's 
written  response  to  the  notificaticm  of 
the  pn^waed  denial,  revocation  or  non- 
renewal, the  correspondent  or 
technician  may  request,  and  will  be  . 
granted,  the  opportunity  to-make  a 
personal  appearance  befme  the  Director 
of  the  Office  of  Press  Relations, 
Department  erf  State,  for  the  purpose  ot 
personally  su{qx»ting  his/hm  eUgibility 


for  a  preas  pass  and  to  r^ut  or  explain 
the  factual  basis  for  the  proposed 
denial  The  Director  riiall  exefdse.  in 
consultation  with  the  Bureau  of 
Diplomatic  Security  and  the  Office  of 
the  Legal  Adviser,  final  review  authority 
in  the  nutter.  The  ooireqmndent  or 
technician  may  be  represented  l^ 
counsel  during  this  appearance. 

(f)(1)  On  the  basis  of  die 
correspondent's  or  technician's  written 
and  personal  response  and  the  factual 
basis  for  the  proposed  denial, 
revocation  or  non-renewal,  the  Director 
of  the  Office  of  Press  Relations. 
DqMHrtmait  of  State,  will  consult  widi 
the  Bureau  of  Diplomatic  Security  and 
the  Office  of  the  Legal  Adviser  to 
determine  whether  or  not  fiurther  inquiry 
or  investigatioo  concerning  the  issues 
raised  issecessary. 

(3)  If  a  dedrioo  is  made  diat  such 
further  in«|uiiy  is  necessary,  the  Director 
of  die  Office  (rffteaa  Relations  of  die 
Department  of  State,  te  Bureau  of 
Diplomatic  Security  and  the  Office  of 
the  Legal  Adviser  urill  conduct  such 
further  inquiry  as  is  deemed 
appropriate.  At  Uie  Director's  discretion 
the  inquiry  may  consist  ok 

(i)  Tlie  securing  of  doounentary 
evidence: 

(ii)  Personal  intoviews: 

(iii)  An  informal  bearing: 

(iv)  Any  combination  ^paragraphs 
(f)(3)(i)  dvotiah  [tmm  of  dds  section. 

(g)  On  the  oaids  of  the  correqiondent's 
or  technician's  written  and  personal 
response,  die  factual  basis  for  die 
proposed  denial  and  dw  additional 
mquiry  provided  for  if  audi  inquiiy  is 
conducted,  die  IMrector  of  the  Office  of 
Press  Relations  of  the  Department  of 
Stete  will  consult  with  ^e  Bureau  of 
Diplomatfc  Security  and  the  Office  of 
the  Legal  Adviser  and  esqieditiously 
reach  a  final  decision  in  accordance 
with  die  standard  set  forth  in  §  9b.6.  If  a 
final  adverse  decision  is  reached,  the 
correspondent  or  technician  will  be 
notified  of  dds  final  decision  hi  writing. 
This  notification  will  set  forth  as 
precisely  as  possible,  and  to  die  extent 
that  security  considerations  permit,  the 
factual  baisis  fn  the  denial  in  rdation  to 
the  standard  set  forth  in  §9b.e.  This 
notification  wiD  be  sent  l^  regiaftied 
mail  and  will  be  signed  by  the  Dbector 
of  the  Office  of  Press  Rdations  (rf  die 
Department  of  State. 

9.  Section  {fe.8  is  revised  to  read  as 
follows: 

§9liJ   Tarmand 
State  preae  buMbig 

Department  of  State  pwss  building 
passes  are  valid  for  either  three  (or  four) 
years.  Department  of  Stete  press 


building  pass  holders  must, 
nevertbdeaa,  submit  a  letto*  annually 
fitim  their  emplpyfaig  media 
organizations  attesting  that  they 
continue  to  cover  the  Department  of 
State  for  that  organization  on  a  regular 
and  substantial  basis.  If  the 
correspondent  fdls  lo  sapffy  sudi  a 
letter  by  a  previously  announced  date, 
his/her  press  building  pass  will  be 
sub)ect  to  revocation  as  set  out  in  {  9b.7. 

Dated:  April  20. 1988. 
RooaULSiiian, 

Undersecretary  of  State  fbrManagement. 
[PR  Doc.  88-14140  Filed  8-2^48: 8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFRPart1 

[INTL-M2-M] 

inBome  taxes;  uvnnnion  or  runcnonei 
Cuiiency,  CoiiecBon 

Aomcv:  faitemal  Revenue  Service. 
Treasury. 

action:  Correction  to  notice  of  proposed 
rulemaking  by  cross-reference  to 
temporary  regidations. 

iUMMMlV.  Thie  document  contains  a 
correctioo  to  a  notice  of  {wopoeed 
ruleniakteg  by  crosa-referenoe  to 
tempmary  regdatioos  that  were 
published  fa  fltePJadawlRejMei  for 
niday,  June  S.  19m  (SS  FR  20937).  The 
rulee  rriete  to  the  definitimi  of  a 
tajqwyer's  functional  currency. 


KTKM  contact: 

David  Rosenberg  of  the  Office  of 
Assodate  Chief  Counsd  (International)! 
widiin  dte  Office  of  Chief  Counsel  202- 
634-5408  (not  a  toDrfree  number). 


Background  ^ 

The  notice  of  proposed  regulations  by 
cross-reference  to  temporary  regulations 
(TJ).  8208)  dial  is  the  suited  of  diis  ■ 
correctioa  rdates  to  income  tax 
regulatioas  under  aection  985  of  the 
Internal  Revenoe  Code  of  1988.  Section 
985  introduces  e  new  statutory  concept 
that  requiiea  all  Federal  incoaie  tax 
determinations  to  be  made  in  a 
taxpayer's  functional  currency. 

Need  tor  Conectlons 

As  pdilisbed.  the  notice  of  proposed 
rulemaking  by  crose^eCsrenoe  to 
tempenfyragdetions  contains  a 
typograpUcd  entv  that  mi^t  cause 


canfaiiM  taj  ^xp^era  aad 


F^^Mrf  Hiijilw  /  VoL  Sa^  No.  121  /  -ftMsday.  fnimZXVm  I  P>«po>ed  Rrfw 


praftttiwwt^ 


Acconfin^.  the  pubBeatton  of  the 
notice  of  pr^josed  nilemakiag  by  cross- 
reference  to  tfempoiaiy  regulstibiu, 
which  was  the  sabfrart  of  FR  Doc.  88- 
12S89.  is  coif^cted  as  foDows: 

Paragrairi^  ^.  On  page  20338;  cohimn  1, 
the  next  to  the  laai  Use  mder  the 
heading  "Pi^iosal  of  Regulations",  the 
language  l^^tiaBM*  of  the  fertemai 
Revenue"  Is  ^BBOved  and  Ihe  language 
"sectioa  Se^ttT  the  btemal  Revmae**  is 
addedtBHafeiBBe. 
DdanCaadL 

Chief,  T^hni^Sectim  legialBtfoHamt 
Regulatioas  OifiMiami 

(FR  Doc  a»^l4|8S  PDmI  d^S-aa;  MS  anf 


26  CFR  Part^  1. 301.  and  602 

[INTL-4M1-M^|  I 


I  to  forslBii  Tn 
viivieniNiiaiiBns 

AOCNCV:  Intffnat  Revenne  Setvke; 
Treasury. 

AcnoH:  Noti^  of  praposed  ndemahif« 
by  craaa-tefifekaee  to  leaqMia^f 
regulatiaaa.  ' 


:  TUa  document  provides 
proposed  faiaqme  Tax  Regulations  and 
Regulations  on  Procedure  and 
Administration  relating  to  a  taiqwyer'a 
obligation  under  section  905  (c)  of  the 
bternel  ReWtee  Cbde  af  1968  to  file 
notifiealien  <n  a  fote|p  tax 
rodetefadnaMn*  to  inrice  a^usteents  to 
a  taxpayai^ayeeia (^fcfcfgB  tnces  and 
eamtaga  aadrfrofils.  and  dhe  inpositioR 
of  the  civil  p^ly  for  fa&ve  toMe  sadi 


notice  or  reMM  audi  ad^nateenli.  fai  the 
Rules  and  Rliialattam  portiaa  af  tlaa 
issue  oi  Ike  MdHal  BagistH;  the 
Internal  RevMoe  Sarvice  ia  hwiahig 
temporary  rtnolationa  lelating  to  these 
matters.  Theiext  of  those  temporary 
regulations  alio  serves  as  die  comment 
document  for  this  proposed  rulemaking 
DATCft  Writtfio  comments  and  ratptesta 
for  a  pubBc  k|4<ti^  "uist  be  delivered  or 
mailed  befort  Augiost  22.  ISSa.'Theae 
rules  would  gi^nerally  apply  to  taxable 
years  beginnhlg  after  December  31. 1986. 
AOOfKtt:  Send  cenuoents  aad  requests 
for  a  public  tiaMiMm  to  Commissioner  of 
Internal  ReWooe.  Attention:  OCXR:T 
(INTL-oei-8l|)  Washbigton.  DC  210224. 


TMCtt 

Eli  I.  Dicker,  hk  the  Office  of  Associate 
Chfef  CounselrCInteniationan.  withht  the 
OfBce  of  Chiit^Cbunset.  Internal 


AvenneNW.  WaaU^ltaa.  DC  i 
(Attention:  CCUbT  {0111^461-66)1 
(202-666-34661  net  a  tell4teecaB). 


The  etrfleotion  of  informatioB 
contained  in  this  notice  of  proposed 
rulemaking  has  been  aabnritted  to  die 
Office  af  hiaBagament  and  Bodfel  for 
review  in  aeoaedanee  with  the 
PapemoskReduElian  Act  011660  (46  . 
"""  TTlUhB  riwiBli  iiB  lliu 
collection  of  iaiaBBMllon  skeold  be  scat 
to  the  Office  of  hfafation  and 
Regoktoiy  Afisita.  Office  of 
Managenwnt  and  Budget.  Washington. 
DC  20503.  Attestian:  Desk  Officer  for 
Internal  Ravenua  Service,  with  o^iiea  to 
the  Internal  Revenue  Service. 
Washington.  DC  20224.  Attention:  IRS 
Reports  Cieaiaaoe  Officer  TRfP. 

The  collection  of  hiformation  in  this 
regulation  is  in.  If  1J0S-3T.  1 J05-4T. 
and  1 J05-5T.  TUs  faiibmiation  is 
required  by  the  hrtemal  Revenue 
Service  to  enable  ft  to  effectively 
admiidster  the  provisifKis  of  section  90S 
(c).  The  mfeimatiuB  is  needed  by  tlw 
Service  to  veriQr  pocnfaig  adfuatnieBts  to 
account  for  the  dhct  of  ionign  lax 
redeterminations  and  to  recompute  a 
United  States  taxpayer's  United  Slates 
tax  liability  when  a  foreign  tax 
redeterminatiqa  leqinvea  snch  a 
recomputation.  The  like^  re^midenta 
are  individuaU.  hnaatthoMn.  ^isinesses, 
and  other  far^prafit  inatitetiona. 
Estimated  total  anaaal  rq;wrting  burden: 
10,000  houi&  '^T^'natrd  averags  "^^'"^ 
burden  per  respondmt:  one  hoar. 
Estimated  nuntbtf  of  teapondeDta: 
10,000^  Estimated  anneal  frmpMnary  of 
responses:  aa  necessary  to  coaqtly  with 
the  provisions  of  seetioB  OOS  {c). 


The  temporary  regulations  published 
in  the  Roles  and  Regulations  portion  of 
this  issoe  of  t^  FWhtal  ^if^f  add 
new  S§  1.90S-3T.  Isas^CT.  and  LSOB-ST 
to  26  CFR  Part  1.  They  also  add 
§  301.6689-lT  to  26  Cnt  Ptot  am.  The 
final  regulations  that  are  proposed  to  be 
based  on  the  temporary  regulations 
would  amend  28  CFR  Parts  1 301.  and 
602.  For  the  text  of  the  temporary 
regulations,  see  for  DOC  88-14073  {T.D. 
8210}.  pubBshad  in  the  Rnles  and 
Regulations  portion  of  this  issue  of  the 
Federal  Regteler. 

SpednlAnalgraee 

Tbeae  proposed  rnlles  are  not  major 
nuea  aa  (feniied  in  Bxecutive  Order 
12291.  Therefore,  a  Regulatuty  faupact 
Analysis  is  not  required.  Atthoogh  this 


documentis 

rulemaking  diat  sotidts  public 
consnents.  the  nonce  and  pnooc 
procedure  requirements  of  5  U.S.C  f  553 
do  not  apply  because  the  rafidalhina 
proposed  herein -are  interpretative. 
Therefore.  aninillnlEsgijnIaijr 
FlexibiM^  Ann^Hio  is  not  mqpdMd  by 
the  Regulolaqr  FlBsdhdHy  Act  (5  U&C 
Chapter  6)l 

Comments  and  Requests  for  a  PubBc 
Hearing 

Before  adopting  these  proposed 
regulations,  considetatifla  will  be  given 
to  any  woittan  GoaaMntothot  an 
submitted  hnehwUy  e<^  oapie^  to 
the  ConnrisaiaMr  of  btmai  Revenoe. 
AH  cousema  wfll  be  amiable  for 
public  foapaction  and  eapyhig.  A  paUic 
hearing  w0  be  held  qiott  wTftten 
request  to  the  OMnoissioner  fay  any 
person  who  has  sobmitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Fedaral  Register. 


The  prindpal  author  of  these 
regulations  is  Eli  I.  Dicker,  of  die  Offtoe 
of  Associate  Chief  Couasel 
(International),  within  the  Office  of 
Chief  Coonsd.  Internal  Revenue 
Service.  Other  personnel  from  offices  of 
the  Internal  Revenue  Service  and 
Treasury  D^>artraent  participated  in 
developing  the  regulathina  bodi  on 
matters  of  substwnoe  and  styles 

LislorSo^acts 

28  CFR  tau-l  thmigh  LOff-l 

Incooe  taxes.  United  States 
inveetHMnts  aboard.  Foreign  currency. 
Fore^  tax  credit. 

26  CPR  aOlMSt-t  throt^  3010888-1 

Income  taxes.  Adkninistration  and 
procedure.  Penalties. 

26  CFR  ^rt  802 

Reporting  and  recor^ee|mig 
requirements. 

Propoaa/ofregtdotkuts 

The  temporary  regulations.  FR  Doc 
88-14073  fr JX  6216^  pafalisfaed  in  the 
Rules  and  Regul^ions  portiea  of  kUa 
issue  of  the  Fedaral  Bag^ater.  ate  hoeby 
also  proposed  as  final  regulations  under 
sections  9e6ic)f  and  66861 
Lai«MMaB.Gaiii^ 

(FR  Doe.  88-t407«  Filed  O-ZZ-88;  8:45  ami 
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DEPARTMENT  OF  THE  NfFEmOR 
Offlc#  of  Surfsco  MMng  RedMiuition 


30CFRPwtM6 

■    .  .  I 

ff^jPNC  womiiMni  rwnoo  ana 
OppoftunRy  fof  Pubte  HMrtiQ  on 

Pfinnfi— il  MiMttik^rtlniM  fn  Mia 

Colorado  PofmoMfit  RoQubrtocy : 

'*'""•'*"■  ^  •■  -^^^Ul.--'- 

AOCMCv:  Office  of  Surface  Mining     ' 
Redainatio&  and  Enforeement  (OSMRE). 
Interior     _    ■[   ^L'\'',VV'\''"  ■'!1"-1. 
;  ffotite  (^^i^^ost^rafeinakn^. 


SUMMARv:  OSMRE  it  announcing 
procedures  for  the  public  oommeDt  ; 
period  and  for  a  public  hearing  oo  die 
substantive  adequacy  of  a  pn^owd, 
amendment  concerning  citizen  suits 
submitted  by  the  State  of  Colorado.  If 
approved,  this  amendment  would 
resolve  condition  ("ae'*)  w^iioh  the 
Secretary  of  the  Interior  placed-oa  the 
approval  of  the  Colorado  Permanent 
Regulatory  Program  (hereinafter  referred 
to  as  the  Colorado  program)  under  Uie 
Surface  Mining  Control  and  Reclamation 
Actofl977(94CRA), 

This  notice  sets  forth  the  times  and 
locations  that  the  (Colorado  program  and 
the  proposed  amendment  wul  bei 
available  for  public  inspection,  the 
comment  period  during  which  Interested 
persons  may  subiout  written  comments 
on  the  proposed  amendment,  and  the 
procedures  that  will  be  followed      f'  - 
regarding  the  public  hearings.  ' 
DATES:  Written  comments  not  received 
on  or  before  4KN)  p.m.,  m.d.t  July  2S,  . 
1988,  will  not  necessarily  be  considered.. 

If  requested,  a  public  hearing  on  the 
proposed  modifications  will  be  held  on 
July  18, 1968.  beginning  at  10:00  a.m.,  at 
the  location  shown  under  "AOORESSBS." 
Requests  to  present  oral  testimony  at 
the  hearing  must  be  received  on  or 
before  4:00  p.ni.  July  8. 1968. 
AODRESKt:  Written  comments  should  ' 
be  mailed  or  hand-delivered  to:  Mf.  v'>  ^  - 
Robert  R  Hagen.  Field  Office  Dire<;tor. 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and    . 
EnforcamMit,  025  Silver  Avenu(»  8W.. 
Suite  3ia  Albuquerque,  NM  87102 

If  a  public  hearing  is  requested,  it  will 
be  held  at  OSMRE  Weston  field 
Operattons,  Brooks  Towers,  1020 
Fifteenth  Street,  Denver,  C(rforado 
80202. 

Copies  of  the  Colorado  program,- die 
proposed  amendment  to  the  program,  a 
listing  of  any  scheduled  pubUc  meetings, 
and  all  written  commento  received  in  . 
response  to  this  notice  will  be  avaOjible 
fcM-  review  at  the  OSMRE  offices  and  die 


office  of  the  State  Regulatoiy  Authority 
listed  below,  Monday  throu^  Friday, 
O.'OO  a  jn.  to  4:00  p.m.,  exclui^ng 
holidays.  Each  requester  may  receive, 
free  oif  charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  OSMRE 
Albuquerque  Field  Office  listed  under 
"ooopgim."  The  aforementioned    -    - 
docuibents  are  -available  for  review  at 
die  fdlowing  locations: 

Albuquerque  Fidd  Office,  Office  of 
Surface  Mining  RedMpatifl^  and 
finforcemeqt  625  ^ver  Avenue  SW„  • 
Suite  310,  Albuquerque.  NM  87102, 
Telephone:  (505)  766-1486 

Office  of  Surfiape  Mining  Reclamation 
and  Enforcement  Room  5131, 1100  L 
Street  NW..  Washington,  DC  20240, 
Telephone:  (202)  343-5492 

Colorado  Mined  Land  ReclaQation 
Division,  423  Gentenndal  Building,  li313 
Sherman  Street.  Denver,  Colorado 
8020^.  Tri^hoor- (303)  iB66*3567. 

PONTOITMR INMMMATIOM CONTACTS.  -  . 

Mr.  R(4>ert  R  Hi^gak.  Field  C^ce 
Director,'dffice  of  Surface  Mining 
Reclamation  and  Bnftmxment. 
Albuquertpe  Field  Office.  625  Silver 
Avenue  SW..  Suite  310.  Albuquerque, 
NM  87102.  T^hon«:  (505)  766-1480. 
•UPPUOMMTAIiy  mpohmation:  . 

LBadcground 

The  Secretary  of  the  Interior 
conditionally  approved  the  Colorado 
program  under  ^CSIA  for  the 

.regulation  of  surface  coal  raining 
operations  on  December  IS;  1960. 
Infonnation  pertinent  to  the  general 
background  and  revisions  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detafled  explanation  of  die 
conditions  of  ai^roval  of  the  Colorado 
program,  can  be  found  in  the  December 
15, 198a  Federal  Re^ster  (45  FR  82173). 
Conditionsof  ai^roval  of  ^e  program 
and  subsequent  actions  concerning  the 
program  amendments  are  identified  At  .. 

.30 cFR9oeji and 900.15.    ;?:->-,; 

H.  Subntisridn  of  AaMuduMBit 

On  July  22. 1987,  Colorado  submitted, 
for  OS^ffiffs  review  aaod  af^rOval  a 
statute  io  t|w  Colorado  program  vAAdk 
addresses  die  Setcretary's  coaditioo  to 
the  ColoRdo  program  tisted  at  30  CFR 
906.11(ee)  (Adoiinistrative  Record  Na 
GO-354). 

The  cenditionAt  30  CFR  goe.ll(ee) 
requires  Colorado  to  either  amend  its 
program  or  subodt  a  ttatntte  to  cenqify 
widt  th9  reqiiirement^f  section  520(b)(2) 
of  SMCRA.  Colorado  has  revised  its 
statute  atCRS  34^33  135(2)(b)  to 
address  dds  inogram  condition. 


Under  the  revised  statute,  citizens  can 
immediately,  after  notifying  die  State  in 
writing,  commence  a  dvil  action  against 
the  State  in  those  situations  where  the 
violation  or  order  diat  the  citizen 
complains  of  would  "immediately 
affect",  (not  "irilSiM|«ably  damage"  as  die  . 
statute  ptaviou8^irtat6d)  a  legal  interest 
of  the  plaintiff.  7:- J 

OLFuMIc 


' .  tn.acoecdance^di  fhftpinvisidB«^£;^> . 
3Qt3tl732.17. 08Mi»il  so^Uag    ,  V:  1 1. . 
oDBBnent^  wfaedMftfi^prafMMed ./. 
amendmsnt  satisfiia  tW  n^drinieots  of 

-  30  GFR-782.IS  W  l^'dl^vat  of  Stat*.  ' 
program  amendmetitit.  gOSMRE  finds 
die  amendment  In  aocordadce  with  i 
SMCRA  and  no  les«  effisctiye  dian  die 
Federal  regulatfdns,  it  wiUApprove  die 
amendment  to  become  past  of  the 
Colorado  program. 

Written  CommenU 

-  Written  Botnii|spUi.j»hguid^be  yecific  '"- 
pertain  oidy  to  the  imiiM'iKOfib«bd^^ 
this  rulemcddng.  and  indttde 
explanations  in  si^iport  of  the 
commenter's  recommendations. 
Comments  received  islter  the  time 
indicated  under '^Tn"  or  at  locations 
other  than  tbe^OSMIS  Albuquerque 
Field  Office  will  not  necessarily  be 
considered  and  included  in  the 
Administrative  Record  for  this  proposed 
rulemaking. 

Public  Hearing  ■ 

Persons  wishing  to  comment  at  the  ■ 
public  hearing  should  contact  the  person 
listed  under  '^TOR  *«iiTHiii  infowmatiow 
CONTACT"  by  the  dose  of  business  July 
8, 1968.  If  no  one  requests  to  comment,  a 
public  hearing  will  not  be  held. 

If  only  one  person  requests  to 
conunedt, »  public  meeting,  rather  than 
a  pubUc  hearing,  may  be  held  and  the 
result  Off  the  iBieetbig  included  in  the 
Administrative  Hecord. 
.    Filing  biFa  written  statemnxt  at  the 
time  the  hearing  is  r^quefited  as  it  wdl 
,  gready  aatsist  ttuB  traimaiber. 
Scfiolsaioo  of  written  statements  in 
a'dvaottce  of  die  hearing  vrill  allow 
OSMRE  officials  to  prepate  appropriate 
questions. 

The  public  hearing  wiU  oontinueoii  ^-^ 
the  specked  date  until  all  penont 
scheduled  to  cojoameftt  have  been  heard. 
Peirsons  in  the  audience  who  have  not 
been  scheduled  to  ccmoMnt  aod  wish  to 
do  so  wiU  be  heard  foUpwiog  tliOM' . 
persons  spheduled.  The  hearing-vvUl  end 
after  all  persons  who  wirii  to  omiinent 
have  been  heard. 
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ame 

theOSkfKK 
listed  in 
pcrsm 


to  dbirass  tfie  proposed 
\y  reqiMSt  a  netting  at 
Cblorado  office 
byccwrtHttingthe 


^toNrACT." 

Ali  suf  h  nttwtinp  mt  <yen  to  the 
public  andt  tfposaible.  notices  of 
meetings  wiH  be  posted  in  advance  u 
the  Administrative  Record.  A  wntten 
summary  ofi^ach  public  meeting  will  be 
made  a  partiof  ttie  Administrative 
Record. 

List  of  SubiMU  ia  aa  CFS  Past  MS 

Coal  mini)  1,  htogonMnmeutai 
relatione  Sa  dhce  ■iung,  Under^omd 

minia^         | 

IMerlnaelinmi 

Raymond  Ll^i^inie. 

Assistant  Dinttor.  WettamFmUCpenHiom. 

[FR  Dec.  B8-141V  Fikd6-22-ai(  •:«  an) 

BHUNci  Code  i  ' ' 


AOBNCv:  EniAeiiaenta)  Protcctie 

AgOKf. 


ACVNM: 

comment. 


Hr 


role  and  request  fiir 


The  Envinmraental  Protection 
Agency  (EPA  kr  Agency)  today  is 
propoeng  Mmi  pefftioas  mboritted     * 
by  BethleheiffSleol  Gorporatfoa 
Steeboa^PmiqFlvMia.  and  JUmstoini. 
Pennsylvaail;  to  exdade  certain  seM 
wastes  gsmted^Ae^  fadtitiea  faoa 

in  40  CFR  anmaadWas.  Theae 
actions  lespi^d  to  delfaitii^  petitioas 
submitted  lu^  40  OFR  WSkOK  which 
allows  any  pieksoo  to  patitioD  tbo 
Administratbi  to  modify  or  revoke  any 
provision  of  ^  nts  260  tfnrnigh  268i  124. 
27a  and  271  dTTTtle  40  of  the  Code  of 
Federal  RegiArtions;  and  under  40  CPR 
26a22,  vrindi  ^peefficaQy  provfdee 
generatora  t%  eppoftanity  to  petftiott 
the  Adhafaisir^tep  to  exdade  •  waste  on 
bosis  Bondie 


hazardooa  h^iMo  Hsts.  Todi^  proposed 
decisionsaro^ased  osi  an  evahntioB  of 
waste-specino  information  providsd  by 
the  petitionees. 
The  Agencviia  also  proposing  the  use 


of  a  fate  aad  transport  nudrf  and  ite 
appBcatioB  in  ovahiatiBg  tte  waste- 
spedfic  fafgrBatian  pnrride^l^  the 
petitiobars.  This  naidd  baa  been  used  in 
evrtiating  fte  pelitiaiia  to  predict  die 
cancenkfliflB  of  bazardeaa  constitiients 
released  from  dte  portioned  wastes, 
once  ttey  are  dlspaaed. 

DATES:  EPA  ia  requesting  puhlie 
commesta  on  today's  pfopoaad 
decisieaa  aad  on  the  applicabflity  (rf  te 
fate  and  tensport  model  need  lo 
evabiate  tlKae  petitians.  Coaments  wffl 
be  accepted  m^  AogBst  Sk  19B&. 
Comments  postiiaikid  afler  tlM  doec  of 
the  comment  period  will  be  stamped 
"lola- 

Any  pecson  may  request  a  heating  on 
these  proposed  dedaions  aadjat  the 
model  used  in  the  petttion  evaluations 
by  fiBng  a  request  mth  Bruce  Weddk, 
whose  address  appears  below,  by  July  a, 
1988..  The  request  must  contain  tiia 
informai^Qa  prescribed  in  40  CFR 
260.20(d). 


:  Send  0nee  copies  of  your 
comments  to  EM.  TVre  copies  rirndd  be 
sent  to  y^  Dodcet  Clerfc.  Office  of  Solid 
Waste  (lfVH-5B2].  VS.  Bnrironmenta! 
Protection  Agency.  401 M  Street  SW.. 
Washington,  DC  20400.  A  third  copy 
should  be  sent  to  ]im  Kent,  Variances 
Section,  Assistance  Branch.  PSFD/OSW 
(WH-S63}.  U.S.  Ebvfronmeatal 
Protection  Agency.  401 M  Street  SW., 
Washington.  DC  204Ba  Identify  your 
comments  at  ttie  top  witt  this  r^ulatory 
docket  numbec  "F-SB-BSEP-FFFFF." 

Reqneste  for  a  haaring  afaotdd  be 
addresaad  to  Bmco  Waddle.  Dhedor. 
PennitB  and  Stale  IVogmns  DMsion, 
Office  of  Said  Waste  {W»-6t^  IXS. 
EnviraoBwatal  Ptotectioa  Agen^.  401 M 
Street  SW..  WadAiglOB.  DC  20400. 

The  RCRA  regulatoiy  docket  for  tUs 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agea^.  401 M 
Street  SW..  (yui^basement). 
Washington.  DC  20460»  and  ia  availaUe 
for  viewing  &em  MO  ajB.  to  4:00  pjn.. 
Monday  through  EMday.  "vrfuding 
FederaL  holidays.  Call  (202)  475-0327  for 
appointments.  The  paUic  may  copy 
matoial  bom  my  lagulatoiy  dodcet  at  a 
'  cost  (rf  $Okl&  per  page. 

roa  RNBHU  wnmnATiOM  eoMtacr: 

For  general  infoimatioB.  contact  the 
RCRA  UotUne.  toU  free  at  (80(4  42^ 
9346.  or  at  (202)  36a-«XMk  For  technical 
inf  onaatien  ceaceiBing  this  notice; 
contad  liada  Cesaar.  OSet  el  Solid 
Waste  CWH-68^  D^  BnvinmBiemal 
Protection  Agency,  401 M  Street  SW., 
Washington.  DC  20460,  (202)  475-9828. 


I.  Backgroond    ...... 

A^Aatkofity 

On  January  16. 1981.  aspart  of  its  final 
and  interim  final  re^gulations 
in^ilementing  section  3001  of  RCRA. 
EPA  published  an  amended  liat  of 
hazardous  wastes  &om  non-specific  and 
specific  soorces.  Thia  liat  has  been 
amended  several  times,  and  is  published 
in  40  CFR  281.31  and  261.32.  These 
wastes  ate  listed  as  haeankms  because 
they  typically  and  fi^quently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identffied  In  Subpart 
C  of  Rut  201  [le^  ignitabiffiy. 
corrosiwiy.  reactivity,  and  extraction 
procedare  (EP)  toxidly)  or  meet  the 
criteria  £ot  IIstiBg  contidned  in  40  CFR 
261.11  (a)(2)  or  (a)(3). 

IndiwidHal  ¥faala  streams  ma/g  vary, 
however,  depeading  on  raw  matetiahi. 
indueMal  ptoceaaea.  aad  other  factors. 
Thaa.  while  a  waste  that  is  described  in 
these  legidBtiaBsteBetal^  is  hoasrdoas. 
a  spedfic  waalB  fcooi  aa  ^ividaal 
facility  ncotiaf  the  bating  deacBption 
may  Bot  bo.  Fiar  this  masoo.  40  Cni 
2Qft2v  dHs  2bQl22  pVQVKJwflB  ffHTiimion 
praoedarawallowiag  pesaoas  to 


particular  genen^ig  fiuak^  shoidd  not 
bei 


petiSonere  nrast  rikew  diet  wastes 
generated  at  fteir  fadKties  dcr  not  meet 
any  of  the  criteria  far  wfafch  die  wastes 
w^re  listed  See  40  CFR  260.22(8)  and 
the  badcgroBBd  docaments  for  the  listed 
wastes,  b  aiWftiuu.  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA]  of 
1984  require  the  Agency  to  consider  any 
factors  fiadodbag  additianal 
constituenis)  ether  than  Aose  for  which 
the  waste  was  Hated,  if  there  is  a 
reasonable  basis  to  b^eve  ^gH  sm^ 
additioBri  faetora  coold-cause  the  waste 
to  be  hazardooa.  Accofifin^.  a 
petitioner  also  most  demonstrate  that 
the  waste  does  not  e^diibit  any  of  the 
hazardOBS  cnaractenstics  '/.e., 
ignitabtSty.  reactivity,  coifosivily.  and 
EP  toxicity)^  and  anist  present  sufficient 
informatioB  for  Ae  Agency  to  determine 
whether  the  waste  contains  any  other 
toxfcaats  at  hacarduus  levels.  See  40 
CFR  20a22(a).  42  U.S.C.  69ZI(f).  and  dte 
background  docaments  for  the  listed 
wastes.  AMioush  wastes  which  are 
"delisted"  {Le.,  exduded)  have  been 
evaluated  to  detsraifae  n^etfaer  or  not 
they  exhMt  any  of  tte  chnaetenstics  of 
hazardous  waste,  generators  remain 
obfigoled  to  detefmiae  wlketter  er  not 
thefr  waste  remaias  aon-basardons 
based  on  the  hazardous  waste 
characteristics. 
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In  addition  to  wastes  listed  as^        ■ 
hazardous  in  40  CFR  261.31  and  261.32. 
residues  firora  the  treatment  storage,  er 
disposal  of  listed  hazardous  wastes  end 
mixtures  containing  hazardous  wastes 
also  are  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded.  See  40  CFR  261.3(c)  and  (d)(2). 
The  substantive  standard  for  "delisting" 
a  treatment  residue  or  a  mixture  is  the 
same  as  previously  described  for  listed 
wastes. 

B.  Approach  Used  To  Evaluate  The^ 
Petitions  I         ' , 

Ip  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned    '. 
waste  against  the Jisting  criteriaand  . 
factore  dted  in  40  CFR  261.11(a)^)  and 
(a)(3).  If  Qie  Ag^icy  beUeves  that  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed.  EPA  will  propose  to 
deny  the  petition.  If,  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  original  listing  criteria,  EPA  then 
will  evaluate  die  wdste  with  respect  to 
.other  factors  or  critetia.  if  there  iS  a. 
reasonable  basis  to  believe  that  sudi 
additional  factors  could  cauSe  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  the  waste  is  acutely  toxiii,  and 
considers  the  toxicity  of  the 
constituents;  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and- to  bioaccumulate,  their 
persistence  in  ^  envinHuneat  once 
released  bom  the  wests,  plausible  and 
specific  types  of  managemeniof  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  any  other  additional 
factors  which  may  characterize  the 
^titioned  waste. 

The  Agency  is  proposing  to  use  such 
information  to  identify  plausible 
exposure  routes  for  haziardous 
constituents  present  in  the  wastes  and, 
is  proposing  to  use  a  particular' fate  and 
transport  model  to  predict  the 
concentration  of  hazardous  constitii^ts 
that  may  be  released  from  the  petitioned 
wastes  after  disposal  and  to  determine 
the  potential  impact  of  the  unregulated 
disposal  of  Bethlehem's  petitioned 
wastes  on  human  health  and  the 
environment.  Specifically,  the  model 
will  be  used  to  predict  comi^iaiice^-point 
concentrations  which  will  be  compared 
(hrectly  to  the  levels  of  regulatory 
concern  for  particular  hazardous 
constituents. 

EPA  beUeveS'that  this  model  v-;,  < 

represents  a  reasonable  worst  case 
waste  disposal  scenario  for  the 
petitioned  wastes,  and  that  a  reasonable 
worst  case  scenario  is  appropriate  when 


evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  Subtitle  C  Because 
a  delisted  waste  is  no  Longer  subject  to 
hazardous  waste  control,  the  Agency  is 
generally  unable  to  predict  and  does  not 
control  bow  a  waste  will  be  managed 
after  deDsting,  Therefore.  EPA  currently 
believes  that  it  is  inappropriate  for  the 
Delisting  Program  to  consider  extensive 
site-spectfic  factors.  For  example,  a 
generator  may  petition  Uie  Agency  for 
delisting  of  a  metal  hydroxide  sludge 
whiob  isceirently  being  manage  m  an 
on-site  landfiH  arid  provide  data  on  the 
nearest  drinking^water  well, 
permeability  of  the-aquifer. 
dispersivities.  etti.^  If  ^  Agency  were  to 
base  its  evaluation  siriely-pn  these  site- 
spedfic  factors,  the  Agency  might 
conclude  that  the  waste,  at  that  specific 
location,  cannot  affect  the  dosest  welti 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  die  exdusion. 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill.  In  fact  it  is 
likely  that  the  generator  will  either 
choose  to  send  the  delisted  iwaste  off- 
site  immediately,  or  will  evaitually 
reach  the  capadty  of  the  on-site  fadlity 
and  subsequently  send  the  waste  oJEf-site 
to  a  facility  which  may  have  veiy 
different  hydrpgeological  and  exposure 
conditions. 

The  Agency  also  considers  the   ' 
appUcability  of  grqund-wSteriiiomtoring 
data  to  its  eyaTuatioa.  of  delisting 
petitions.  bTtfils  dii^^  the  A^ncy 
determined  diat  because  Bedilehem  is 
seeking  upfront  delistings  {i.e.,  an 
exclusion  for  wastes  generated  from  a  " 
laboratory-scale  treatment  process).  ' 
ground*water  monitoring  data  collected  ' 
from  the  areas  where  the  petitioner 
plans  to  dispose  of  the  wastes  are  hot 
necessary.  Because  the  petitioned 
wastestreams  are  not  currently  ' 
generated  or  disposed  of.  ground-water 
data  would  not  characterize  die  effects 
of  the  petitioned  wastes  on  the 
underlying  aquifer  at  the  disposal  sites, 
and  thus,  would  Serve  no  purpose.      •  ■ ' 

Bethlehem  petitioned  the  Agency  for 
upfitint  exdusions  (for  wastes  that  have 
not  yet  been  generated)  balsed  on  a 
laboratory-scale  waste  treatment 
process  {Le.,  a  scaled  down  version  of  a 
proposed  treatment  system),  ontreafed 
waste  characteristics,  end  process 
descriptions.  Addittonally,  die  Agency  is 
proposing  that  verification  testing 
requirements  (/.e.,  required  analytical 
testing  of  representative  samples 
obtained  frmn  the  Ailt-scale.treetiaeBt 
systems  verifying  diatthe  treatment 
systesM  are  on-line  and  (^lerating  as 


described  in  the  petition)  be  made      '^' " , 
conditions  of  the  exdusiods«d1iese 
ccmditions.  M  the  exduslctfis  are  granted, 
will  be  implemented  in  order  to  show  - 
that  once  on-line,  the  treatment  systems 
can  render  the  wastes  non-hazardous  by 
meeting  the  Agency's  verification  testing 
limitations  (i.e..  the  maxiraura  allowable 
levels  of  the  hazaitfotis  nmstitueiits  of 
concenr-presoit  hi  the  wastes,  below, 
which,  the  wastes  would  not  be 
considered  hazardous). 

From  the  evaluation  of  Bethlehem'* 
upfront  delisting  petitions,  lists  of 
constituents  were  developed  fcv  the.'-r-i  -.  - 
verification  testing  and  tentative 
maximum  allowable  treated  waste 
concentrations  for  theae.cen^tHuents 
were  derived  by  back  calculating  frt>m 
..the  regulatory  standards  throu^-the:nse 
of  die  proposed  fate  and  transport    ' 
i|iodd  for  a  landfill  management 
scenario.  These  levds  {i.e.,  "delisting 
levels")  are  proposed  conditions  of  &e 
delistings.  .    ' 

The  Agency  encourages  the  use  of 
upfitmt  delisting  petitions  because  they 
have  theadvantage  of  allbif^ng  die 
applid|nt^to4tp(Mv  what  treatment  levels 
for  epmHUoetfteshigidd  besufBdent  to 
render  sfiediBc  wastes  non-tiazarddiuai ' ; 
before  inves^ip' ^  new  dr  nuKMfied  ' 
waste  trealnuuit  systemslTlierefore, 
upfatmt  ddisting  will  allowaew 
facilities  to  receive  exduaioBB  prior  to  ; 
generating  waste,  whiqfa.  wHfaoul 
upfront  exclusions,  would  uhnecessarily 

'  have  been  considered  hazardous. 
UpfrojU  ^eUstings  for  existing  fadllties 

..bouM'bejirocessed  tiqncurrentfy  during 
omstruction  or  permitthig  activltier. 
dieref ore,  new  or  modified  treatment 
systems  should  be  ct^iable  of  producing 
wastes  that  are  considered  n<»i- 
hazatdous  sooner  than  otherwise  would 
4)e  possible.  At  the  same  time, 
conditional  batdi  testing  requirements 
to  Submit  data  verifying  that  the 
delisting  levels  are  achieved  by  the  fully 
operational  manufacturing/treatment . 
systems  will  maintain  the  integrity  of 
the  delisting  program  and  will  ensure 
that  only  non-hazardous  wastes  are 
removed  frttm  Subtide  C  control. 

Finally,  the  Hazardous  and  SoUd 
Waste  Amendments  of  1984  spedfically 
require  the  Agency,  to  provide  notice 
cmd  an  opportunity  for  comment  before 
granting  or  denying  a  final  exdusion. 
Thtis.  final  decisions  will  not  be  made 
on  these  petitions  proposed  today  until 
all  pubUQ  comments  (induding  those  at 
requested  hearings,  if  any)  are 
addressed. . 
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n.  Disposition  of  Petitioas 

A.  Bethlehefn  Steel  Corporation, 
Sieeltori,  P4Anay!vania 

1.  PetiUdn  fi  )^  Exclusion 

Bethlehem  Steel  Corporation       . 
(Bethlehem],  located  in  Steelton, 
Pennsylvanit.  produces  reinforcing  bars, 
billets,  and  associated  rail  products. 
Bethlehem  petitioned  the  Agency  to 
exclude  its  qiemically  stabilized  electric 
arc  furnace  klust,  presently  listed  as  EPA 
Hazardous  Waste  No.  K061— "Emission 
control  dust/sludge  from  the  primary 
production  of  steel  in  electric  furnaces." 
The  listed  c|)|istituents  of  concern  for 
K061  waste  Are  cadmium,  chromium, 
and  lead.  Bethlehem  petitioned  to 
exclude  its  lyaste  because  it  does  not 
believe  that  the  waste  meets  the  criteria 
for  which  it  was  listed.  Bethlehem  also 
believes  thait!its  treatment  process  «vill 
generate  a  n^n-hazardous  waste 
because  the  constituents  of  concern, 
although  present  in  the  waste,  are  in  an 
essentially  ihunobile  form.  Bethlehem 
further  believes  that  the  waste  is  not 
hazardous  for  any  other  reason.  Review 
of  this  petition  included  consideration  of 
the  original  listing  criteria,  as  well  as  the 
additional  factors  required  by  the 
Hazardous  and  Solid  Waste 
Amendment^  of  1984.  See  section  222  of 
the  Amend4^nts,  42  U.S.C.  6921(f),  and 
40  CFR  2eo.2i(d)  (2H4).  Today's 
proposal  to  ^nt  this  petition  for 
delisting  is  ttie  result  of  the  Agency's 
evaluation  of  Bethlehem's  petition. 

2.  Background 

Bethlehem  petitioned  the  Agency  to 
exclude  its  chemically  stabilized  electric 
arc  furnace  dust  (CSEAFD)  on  October 
22, 1985  and  Subsequently  provided 
additional  information  to  complete'its 
petition.  In  aOpport  of  its  petition, 
Bethlehem  siijbmitted  (1)  detailed 
descriptions' bf  its  mam^acturing  and 
proposed  waste  treatment  processes;* 
(2)  a  list  of  all  the  raw  materials  used  in 
both  the  manufacturing  and  treatment 
processes;  (^jresults  from  total 
constituent,  HP  toxicity,  and  multiple 
extraction  procedure  (MEP)  analyses 
(used  to  assets  stabilized  wastes)  for  all 
the  EP  toxic  metals,  nickel,  and  cyanide 
from  representative  samples  of  the 
CSEAFD  as  generated  using  a  bench 
scale  treatment  system;  and  (4)  results 
from  total  constituent  analyses  for  total 
sulfide,  and  results  from  total  oil  and 
grease  analywes  on  representative  waste 


'  Beifaleham  cUiiiMd  that  ito  CSBAFD  treatment 
process  is  confiMntial  ■nd  praprtetaiy;  tkerefore. 
the  Ageacy  ts  hudling  infonMtkM  on  Bedilehem's 
CSBAFD  tiwlmkot  process  as  Confidential 
Business  Infonnation  (CBI). 


samples.  Once  Bethlehem's  full-scale 
treatment  system  is  on-line.  EPA 
proposes  that  Bethlehem  be  required  to. 
perform  analyses  for  EP  leadiate 
concentrations  of  all  the  EP  toxic 
metals,  nickel,  and  cyanide,  and  total 
constituent  concentrations  of  total 
reactive  sulfide  and  total  reactive 
cyanide  on  batches  of  treated  waste 
(see  section  6  —  Verification  testing 
Conditions). 

Bethlehem  produces  its  rail-related 
products  by  processing  steel  scraps  in 
three  22-foot  diameter,  fifty  megawatt 
Lectromelt  top  charge  electric  arc 
furnaces  (EAFs).  The  scrap  steel  is 
melted  and  refined  in  the  furnace  when 
an  electric  arc  surges  between  the 
electrodes  and  scrap.  When  the  molten 
steel  reaches  3000  degrees  Fahrenheit  it 
is  poured  into  a  ladle  and  cast  into 
blooms  or  poured  into  ingot  molds. 

The  EAFs  produce  dust  during  (l) 
melting,  of  scrap,  (2)  pouring  molten 
steel,  (3)  pneimiatic  injection  of 
additives,  (4)  oxygen  blowing,  and  (5) 
meltdown/refining  periods..'rhe  EM? 
dust  is  collected  in  two  bag  houses. 

The  EAF  dust  is  then  mixed  with 
weighed  amoimts  of  certain  chemicals  in 
a  prescribed  ratio  in  accordance  with 
Bethlehem's  proprietary  processing 
sequence.  Bethlehem  tested  laboratory- 
scale  levels  of  stabilized  waste  derived 
from  an  experimental  treatment  unit 
Data  bom  this  unit  were  submitted  as 
the  basis  for  an  upfront  delisting. 
Bethlehem  plans  to  construct  a  full-scale 
mixing  and  stabilization  facility  if  their 
laboratory-scale  system  produces 
treated  wastes  that  supports  an  tqjfiont 
delisting  decision.' 'The  diemically 
stabilized  EAF  dust  would  be  disposed 
in  Bethlehem's  on-site  non-hazardous 
waste  monofiU  landfill,  if  the  exclusion 
is  granted. 

To  collect  representative  samples 
bora  EAF  baghouses  like  Bethlehem's, 
petitioners  are  nonnally  requested  to 
collect  a  minimum  of  four  composite 
samples  comprised  of  independent  grab 
samples  collected  over  time  {e.g.,  grab 
samples  collected  every  hoiu*  and 
composited  by  shift,  etc.).  See  'Test 
Methods  for  Evaluating  Solid  Wastes: 
Physical/Chemical  Methods,"  U.S.  EPA 
Office  of  Solid  Waste  and  Emergency 
Response,  PubUcation  SW-846  (third 
edition],  November  1986,  and  "Petitions 
to  DeUst  Hazardous  Wastes— A 
Guidance  Manual."  U.S.  EPA.  Office  of 
Solid  Waste.  (EPA/53O-SW-8&-003). 
April  1985. 

Bethlehem  initially  collected  a  total  of 
21  grab  samples  of  ti^e  untreated  EAF 
dust  from  the  storage  sUo  on  16  different 
days  between  Mardi  3. 1986  and  June 


3a  1988.  Each  sample  was  collected  in  a 
five  gallon  container  and  sent  to 
Bethlehem's  laboratory  forsterilization 
and  curring  (i.e.,.  hardening).  Six 
samples  of  the  fully  curred  samples 
were  analyzed  for  total  constituent 
concentrations  [i.e.,  mass  of  a  particular 
constituent  per  mass  of  waste),  and 
multiple  extraction  procedtiue^  (MEP) 
leachiate  concentrations  (i.e.,  mass  of  a ' 
particular  constituent  per  unit  volume  of 
extract),  for  all  the  EP  toxic  metals, 
nickel,  and  cyanide.  The  six  samples  of 
the  fully  cuned  material  were  also 
analyzed  for  total  constituent 
concentrations  of  sulfide  and  for  total 
oil  and  grease  content  Twelve  samples 
of  the  fully  curred  material  were 
analyzed  for  EP  toxicity  concentrations 
of  all  the  EP  toxic  metals,  nickel,  and 
cyanide  (using  distilled  water  in  the 
cyanide  e^draction).  Nine  samples  of  the 
uncured  material  were  analyzed  for  EP 
toxicity  concentrations  of  cadmium, 
chromiiun,  and  lead. 

During  the  period  of  November  11, 
1987  through  November  18, 1987, 
Bethlehem  collected  an  additional  five 
samples  of  its  EAF  dust  Bethlehem 
stabilized  these  five  samples  using  its 
CSEAFD  treatment  process  and  then 
performed  and  EP  toxicity  analyses  on 
each  of  the  tmcured  [i.e.,  unhardened) 
samples  for  all  the  EPA  toxic  metals, 
nickel,  and  cyanide  (using  distilled 
water  in  the  cyanide  extraction). 
Bethlehem  claims  that  due  to  a 
consistent  manufacturing  and  treatment 
process,  the  analysis  from  the  samples 
collected  during  the  initial  four  month 
period  and  the  addftional.one  week 
period  are  representative  of  any 
variation  in  CSEAFD  constituent 
concentrations. 

3.  Agency  Analysis  ' 

Bethlehem  used  SW-846  method 
numbers  7040-7760, 9010,  and  9030  to 
quantify  the  total  constituent 
concentrations  of  all  the  EP  toxic 
metals,  nickel,  cyanide,  and  sulfide. 
Bethlehem  used  SW-84e  method 
numbers  1310  (standard  EP)  and  1320 
(MEP)  to  quantify  the  leachable 
concentrations  of  the  EP  toxic  metals, 
nickel,  and  cyanide  in  their  waste.  Table 
1  presents  the  maximmn  total 
constituent  concentrations  of  the  EP 
toxic  metals,  nickel,  cyanide,  and 
sulfide.  Table  2  presents  the  maximtun 
EP  leachate  values  of  the  EP  toxic 
metals,  nickel,  and  cyanide,  obtained 
from  the  analyses  of  both  tfie  unctued 
and  fully  cured  samples.  Table  3 
presents  the  maximum  MEP  leachate 
values  of  the  EP  toxic  metals,  nickel. 
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and  cyanide,  obtained  from  fully  cured 
samples.  (Analysis  for  EP  or  MEP 
leachabie  concentrations  of  sulfide  (or 
reactive  sulfide)  is  not  necessary  since 
the  Agency's  level  (rf  regulatory  concern 
is  based  on  the  total  constituent 
concentration  of  reactive  sulfide.) 
Detection  limits  represent  the  lowest 
concentrations  quantifiable  by 
Bethlehem,  when  using  the  appropriate 
SW-846  analytical  methods  to  analyze 
its  waste.  (Detection  limits  may  vary 
according  to  the  waste  and  vraste  matrix 
being  analyzed,  i.e.,  the  "cleanliness"  of 
waste  matrices  varies  and  "dirty"  waste 
matrices  may  cause  interferences,  thus 
raising  the  detection  limit.) 


Table  1.— Maxmmjm  Total  CoNsrmi- 
TENT  Concentrations  CSEAFD 


ConsMulents 


Arsenic 

Barium 

Cadiniuni..., 
Chromiunt.. 


Mercwy.... 
Setanium. 
Stum. 

Nickel 

Cyanide. 

StMde 


ToM  OonsSMem 

(mg/lia) 


NO  (below  detoclion  imil  of  20). 

NO  (beiow  detection  lirait  of  500). 

200. 

900. 

12.000. 

NO  (below  detection  ImH  of  1). 

200. 

10. 

NO  (below  detecSon  limit  oi  ^. 

IV.I  fiMiDw  anscQDn  Rnn  oi  cU|. 

NO  |b6Aoiv  40l0Clion  Nn4l  of  5). 


NO:  Not  OMected. 
the  detection  KmiL 


Oenoles  cowcentratKw  lielow 


Table  2.— Maximum  EP  Leachate  Con- 
centrations Cured  and  Uncureo 
CSEAFD 


Constituents 

EP  leactiate  concentrations  (mg/t) 

Arsenic 

Barium 

Cadmium 

ChfonAjnt 

Lead 

Mareuty 

Selenium 

Sluffr 

NO  (below  drtecSon  imll  of  Oj02). 
0.03. 

ais. 

0.1. 

no  Cbalow  iMacSon  Ml  oi  OjOQZ). 
NO  (below  detacSoN  limil  ol  QOS,). 
NO  (batDw  deinclion  bnil  of  O.OSL 

Mckel 

Cyanide-. 

NO  (below  detection  ImS  of  0.1). 
NO  4bolow  dalaelion  imjl  of  Ol.).> 

NO:  Not  Dat>cte<t  O&nofm  uwcanlrafcyi  tMloiir 
the  detection  HmlL 

'  (^fsnide  eRtractlon  peftonned  uBing  dtowwi 
water  inatoad  of  «w  OJN  aoatc  add  aoMon  nor- 
maly  uaed.  in  order  to  praMiS  the  volatiliyaHon  of 
cyanide. 


Table  3.— Maximum  MEP  Leachate  Concentrations  CSEAFD  (mg/l) 


C( 

ITS 

CowiMSicnia 

Jf  lOBnvADOn  ov 

1 

2 

3 

4 

5 

• 

7 

8 

9 

Arsenic 

Rariiim 

<^-admium 

NO 

NO 

ao2 

0.0B 
NO 
NO 
NO 

aoi 

NO 

NO 

NO 

NO 

0.06 

NO 

NO 

NO 

ao2 

NO 

NO 

NO 

NO 

9J» 

HD 

NO 

NO 

0.01 

NO 

NO 
NO 
NO 

ao5 

NO 
NO 
HD 
0.01 
NO 

NO 

NO 

NO 

OJ05 

NO 

NO 

NO 

aoi 

NO 

NO 
NO 
NO 

ao5 

NO 
NO 
NO 
0.01 
NO 

NO 

NO 

NO 

NO 

NO 

NO 

NO 

Oi)1 

NO 

NO 

NO 

NO 

NO 

NO 

NO 

NO 

0.01 

NO 

NO 

NO 

NO 

NO 

NO 

NO 

NO 

0.01 

NO 

Chramiura .._ 

Lead- ..-..  

Mwowy         _-.      ..    

««ltniun 

5ak«r              

Cyanide  ■-               _      

NO:  Not  Oeteded.  Oenotee  ooncenlraiion  below  the  loSowing  detection  limits:  Arsenic  and  Cadmium— 0.02;  Barium— 1.0;  Ctwomium  and  Siker— 0.05;  Lead— 
0.01;  Merewy— OOOI;  Md  Nickel— 0.1. 

■  MulCple  extractton  analyses  were  not  completed  due  to  the  auffidenSy  kiw  total  conatilueni  oonoenlrations  (/>..  assuming  the  20:1  iquM  to  sold  ralto  of  the  EP 
loidcily  test  and  100  percent  leaching.  Ihe  worst-case  extract  concentialion  wouM  be  betow  the  level  of  regulatory  concent 


Using  SW-846  method  number  3540, 
Bethlehem  determined  that  its  waste 
had'b  maximum  oil  and  grease  content 
of  0.06  percent:  therefore,  the  EP 
analyses  did  not  have  to  be  modified  in 
accordance  with  the  Oily  Waste  EP 
methodology  [i.e.,  wastes  having  more 
than  one  percent  total  oil  and  grease 
may  either  have  significant 
concentrations  of  the  constituent  of 
concern  in  the  oil  phase,  which  would 
not  be  assessed  using  the  standard  EP 
leachate  procedure,  or  the  concentration 
of  oil  and  grease  may  be  suffident  to 
coat  the  so^id  phase  of  the  sample  and 
interfere  with  the  leaching  out  of  the 
metals  from  the  sampl^.  See  SW-846 
method  number  1330.  None  of  the 
samples  analyzed  exhibited  the 
characteristics  of  ignitability. 
corrosivity,  or  reactivity.  See  40  CFR 
261.21,  261.22.  and  261.23. 

Bethlehem  submitted  a  signed 
certification  stating  that  based  on 
current  annual  waste  generation  and 
laboratory-scale  mixing  ratio  of  reagent 
to  EAF  dust,  its  maximum  annual 
generation  rate  of  CSEAFD  will  be 
50.000  cubic  yards.  The  Agency  reviews 


a  petitioner's  estimates  and,  on 
occasion,  has  requested  a  petitioner  to 
re-evaluate  estimated* waste  volume. 
EPA  accepts  Bethlehem's  certified 
estimate  of  50,000  cubic  yards. 

EPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions,  and  has  not  verified 
the  data  upon  which  it  proposes  to  grant 
Bethlehem's  exclusion.  The  sworn 
affidavit  submitted  with  this  petition 
binds  the  petitioner  to  present  truthful 
and  accurate  results.  The  Agency, 
howeyer,  has  previously  conducted  a 
spot-sampling  and  analysis  program  to 
verify  the  representative  nattire  of  the 
data  for  sobm  percentage  of  the 
submitted  petitions,  and  may  select  to 
visit  this  facility  in  the  future  for  spot- 
sampling. 

4.  Agency  Evaluation 

The  Agency  considered  the 
appropriateness  of  alternative  disposal 
scenarios  for  stabilized  wastes  anid 
decided  that  a  landfill  scenario  is  the 
most  reasonable,  worst-case  scenario 
for  this  waste.  Under  a  landfill  ^sposal 
scenario,  the  major  exposiu«  route  of 


concern  for  any  hazardous  constituents 
would  be  ingestion  of  contaminated 
ground  water.  The  Agency,  therefore, 
evaluated  the  petitioned  waste  using  its 
vertical  and  horizontal  spread  (VHS) 
landfill  model  which  predicts  the 
potential  for  ground-water 
contamination  from  wastes  that  are 
landfiUed.  See  50  FR  7882  (February  26^  . 
1985),  50  FR  48806  (November  27. 1985). 
and  the  RCRA  public  docket  for  these 
notices  for  a  detailed  description  of  the 
VHS  model  and  its  parameters.  This 
modelling  approach,  which  includes  a 
groimd-water  transport  scenario,  was 
used  with  conservative,  generic 
parameters,  to  predict  reasonable  worst- 
case  contaminant  levels  in  groimd  water 
at  a  hypothetical  receptor  well  (i.e..  the 
model  estimates  the  abilify  of  an  aquifer 
to  dilute  the  toxicant  from  a  specific 
voliune  of  waste).  The  Agency  requests 
comments  on  the  use  of  the  VHS  model 
as  applied  to  the  evaluation  of 
Bethlehem's  waste. 

Specifically,  the  Ageiwy  used  the  VHS 
model  to  evaluate  the  nu>bility  of  all  the 
inorganic  constituents  (except  arsenic, 
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mercury,  siWer,  nickel  and  cyanide- 
see  explanalkon  below)  firom 
Bethlehem'i  ICSEAFD  waste.  The 
Agency's  evaluation,  using  the  CSEAFD 
volume  of  ^000  cubic  yards  and  the 
maximum  BP  leachate  concentrations  of 
all  the  inorganic  constituents  of  concern 
in  the  VHS  nodeL  generated  the 
complianceftoint  concentrations  shown 
in  Table  4.  "nie  Agency  did  not  evaluate 
the  mobility  of  the  remaining  inorganic 
constituent*  [i.e.,  arsenic,  mercury, 
silver,  nickeL  and  cyanide)  from 
Bethlehem's  waste  because  they  were 
not  detected  in  the  EP  extract  using  the 
appropriate  $W-846  analytical  test 
methods  (sea  Table  2).  The  Agency 
believes  it  is  inappropriate  to  evaluate 
non-detectable  concentrations  of  a 
constituent  flf  concern  in  its  modelling 
efforts  if  tha  hon-detectable  value  was 
obtained  using  the  appropriate 
analytical  meUiod.  Specifically,  if  a 
constituent  cannot  be  detected  (when 
using  the  appropriate  analytical  method) 
the  Agency  assumes  that  Uie  constituent 
is  not  present  and  therefore  does  not 
present  a  threat  to  either  human  health 
or  the  envirotunent. 

Table  4.— ^hS:  Calculated  Compu- 
ANCE-PoiMT  Concentrations  Listed 

AND         NPN-USTED         CONSTITUENTS 


23665 


CSEAFD 


Constituents 


Barium 

Cadnwrn.. 
Chromium 

Lead 

Selenium.. 


Compfance- 

point 
oonoentra- 
^om  (mg/1) 


0.30 

0.0047 

0.026 

0.0156 

0.0032 


Regulatory 

standards 

(mg/i) 


1.0 

0.01 

0.05 

0.05 

0.01 


The  CSEAFD  exhibited  barium, 
cadmium,  chromium,  lead,  and  selenium 
levels  at  the  compliance  point  below  the 
levels  prescr9)ed  by  the  National 
Primary  Driiildng  Water  Regulations 
(NPDWR).  See  40  CFR  Part  141. 

The  Agency  used  the  MEP  test  to 
assess  the  Idag-term  stability  of 
Bethlehem's  itabilized  waste.  In  this 
procedure  a  sample  of  Bethlehem's 
stabilized  waste  was  ground  and  passed 
through  a  lOObc  mesh  screen  in  order  to 
determine  whether  the  metals  are 
chemically  bound  in  the  waste  matrix. 
Once  a  sample  was  prepared,  a  series  of 
nine  synthe^t  acid  rain  extractions  was 
performed  in  |order  to  determine  whether 
the  metals  w#uld  leach  from  die  waste 
matrix  overjiime.  The  MEP  data 
reported  in  Table  3  indicate  that  the 
CSEAFD  treatment  residue  exhibito 
long-term  stability  by  leaching  non- 
hazardous  lotels  of  metals  a^r  multiple 
extractions. 


Because  the  concentration  of  total 
cyanide  is  less  than  20  mg/kg,  the 
Agency  believes  that  the  concentration 
of  reactive  cyanide  will  be  below  the 
Agency's  interim  standard  of  250  ppm. 
See  "Interim  Agency  Threshold  for 
Toxic  Gas  Generation,"  July  12. 1985, 
internal  Agency  memorandum  in  the 
RCRA  public  docket. 

Lastiy,  because  the  total  constituent 
concentration  of  sulfide  is  less  than  5 
mg/kg,  the  Agency  believes  that  the 
concentration  of  reactive  sulfide  will  be 
below  the  Agency's  interim  standard  of 
500  ppm.  See  "Interim  Agency  llireshold 
for  Toxic  Gas  Generation,"  July  12, 1985, 
internal  Agency  memorandum  in  the 
RCRA  public  docket 

The  Agency  concluded,  after 
reviewing  Bethlehem's  processes  and 
raw  materials  list,  that  no  other 
hazardous  constituents  of  concern  are 
being  used  by  Bethlehem,  and  that  no 
other  constituents  of  concern  are  likely 
to  be  present  or  formed  as  reaction 
products  or  by-products  of  Bethelem's 
waste.  In  addition,  the  waste  does  not 
exhibit  any  of  the  characteristics  of 
ignitability,  corrosivity.  or  reactivity. 
See  40  CFR  261.21, 261.22.  and  281.23. 

5.  Conclusion 

The  Agency  beUeves  that  Bethlehem's 
CSEAFD  treatment  system  can  render 
the  K061  wastes  non-hazardous,  llie 
Agency  believes  that  the  samples  of 
treated  waste  analyzed  reflect  the  day- 
to-day  variations  in  manufacturing  and 
treatment  processes  for  both  the 
particular  grades  of  scrap  used  and  the 
particular  grades  of  steel  produced 
during  the  demonstration  period  and 
that  are  intended  to  be  used  and 
produced,  respectively,  thereafter.  The 
Agency,  therefore,  is  proposing  that 
Bethlehem's  CSEAFD  waste,  if  it  meets 
certain  verification  testing  requirements, 
be  considered  non-hazardous,  as  it 
should  not  present  a  hazard  to  either 
human  health  or  the  environment.  The 
Agency  proposes  to  grant  a  conditional 
exclusion  to  the  Bethlehem  Steel 
Corporation,  located  in  Steelton. 
Pennsylvania,  for  both  its  uncured  and 
fully  cured  chemically  stabilized  electric 
arc  furnace  dust  treatment  residues 
described  in  their  petition  as  EPA 
Hazardous  Waste  No.  K061.  If  the 
proposed  rule  becomes  effective,  both 
the  uncured  and  fully  cured  treatment 
residues  would  no  longer  be  subject  to 
regulation  under  40  CFR  Parts  262 
through  268  and  the  permitting 
standards  of  40  CFR  Part  270. 

6.  Verification  Testing  Conditions 

As  stated  earlier,  the  proposed 
exclusion  contains  verification  testing 
requirements.  If  the  final  exclusion  is 


granted,  the  petitioner  will  be  required 
both  to  verify  that  the  treatment  system 
is  on-line  and  operating  as  described  in 
the  petition,  and  to  show  that  once  on- 
line, the  treatment  system  can  meet  the 
Agency's  verification  testing  limitations 
[i.e.,  "delisting  levels").  These  proposed 
conditions  are  specific  to  the  upfront 
exclusion  petitionedior  by  Bethlehem. 

This  proposed  exclusion  is  conditional 
upon  the  following: 

(1)  Testing— {A]  Initial  Testing:  During  the 
fint  four  weeks  of  operatioo  of  the  full-scale 
treatment  aystem.  Bethlehem  must  collect 
representative  grab  sampliea  of  each  treated 
batch  of  the  C^AFD  and  composite  the  grab 
samples  daily.  The  daily  composites,  prior  to 
disposal,  must  be  analyzed  for  the  EP 
leachate  concentrationf  of  all  the  EP  toxic 
metals,  nickel  and  cyanide  (using  distilled 
water  in  the  cyanide  extractions),  and  the 
total  constituent  concentrations  of  reactive 
sulfide  and  reactive  cyanide.  Analyses  must 
be  performed  according  to  SW-846 
methodologies.  Bethlehem  must  report  the 
analytical  test  data  obtained  during  this 
initial  period  no  later  than  90  days  after  the 
treatment  of  the  first  full-scale  batch. 

(B)  Subsequent  Testing:  The  daily  testing 
requirements  of  (1)(A)  shall  continue  and  the 
analytical  test  data  must  be  reported  every  90 
days  following  the  initial  report  required  in 
(IKA). 

(2)  Delisting  levels:  If  the  EP  extract 
concentrations  for  chromium,  lead,  arsenic  or 
silver  exceed  0.315  mg/l;  for  barium  exceeds 
6.3  mg/l:  for  cadmium  or  selenium  exceed 
0.063  mg/l;  for  mercury  exceeds  OXJlza  mg/l; 
for  nickel  exceeds  3.15  mg/l:  or  for  cyanide 
exceeds  4.42  mg/l,  or  total  reactive  cyanide 
or  total  reactive  sulnide  levels  exceed  250 
mg/kg  and  SCO  mg/kg,  (respectively,  the 
waste  must  either  be  re-treated  until  it  meets 
these  levels  or  managed  and  disposed  in 
accordance  with  Subtitle  C  of  ROIA. 

(3)  Termination  of  Testing:  The  testing  and 
reporting  requirements  of  condition  (1)(B) 
shall  be  terminated  by  EPA  when  the  results 
of  four  consecutive  daily  composites  for  the 
petitioned  waste  show  the  maximum 
allowable  levels  in  condition  (2)  are  not 
exceeded  and  the  Chief,  Variances  Section, 
notifies  Bethlehem  that  the  conditions  have 
been  lifted. 

The  Agency  has  determined,  through 
its  review  of  similar  petitions  from  the 
iron  and  steel  industiy,  that 
approximately  four  weeks  are  required 
for  a  facility  to  train  operators  and  to 
collect  sufficient  data  to  verify  that  a 
full-scale  stabilization  process  is 
operating  correctiy.  Accordingly,  the 
Agency  is  proposing  an  initial  testing 
condition  and  a  subsequent  testing 
condition. 

The  proposed  iidtial  testing  condition 
would  require  Bethlehem  to  collect  daily 
composite  samples  during  the  first  four 
weeks  of  operation  of  the  full-scale 
treatment  system.  The  Agency  has 
proposed  this  initial  testing  condition 
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both  to  gather  data  obtained  from  the 
foil-scale  treatment  system,  and  to 
ensure  that  the  full-scale  treatment 
system  is  closely  monitored  during  the 
start-up  period. 

The  proposed  subsequent  testing 
condition  provides  the  Agency  with  final 
verification  data  showing  diat  the  full- 
scale  treatment  systfem  is  operating  as 
described  in  the  petition  and  would  be 
initiated  once  the  initial  testing  period  is 
completed.  As  proposed,  the  subsequent 
testing  condition  would  require 
Bethldiem  to  continue  the  daily  testing 
and  reporting  requirements  of  the  initial 
testing  condition  imtil  EPA  received  the 
results  from  four  consecutive  daily 
composites  of  the  petitioned  waste 
showing  that  the  maximum  allowable 
levels  (/.e..  the  delisting  levels  of 
condition  number  2)  were  not  exceeded 
and  the  Chief.  Variances  Section, 
notified  Bethlehem  that  the  conditions 
had  been  lifted. 

The  Agency  proposed  a  mechanism  to 
terminate  the  testing  and  reporting 
requirements  of  the  subsequent  testing 
condition  for  the  foUownng  reasons:  (1) 
Based  on  the  laboratory-scale  data 
submitted  by  Bethlehem,  the  Agency 
believes  that  consistently  non- 
hazardous  wastes  can  be  generated 
from  the  CSEAFD  treatment  process  and-s 
thus  continued  testing  would  be 
excessive;  and  (2)  termination  of  this 
condition  after  fbtir  consecutive  daily 
composites  meeting  the  delisting  levels 
of  condition  number  (2).  is  consistent 
with  existing  policy  that  testing  may  be 
terminated  for  continuously  generated 
wastes  after  taking  a  minimiim  of  four 
representative  samples  if  those  wastes 
are  well  mixed  and  uniformly  produced. 
(EPA  normally  requests  a  minimum  of 
four  samples  of  a  continuously 
generated  waste.)  See  Test  Methods  for 
Evaluating  Solid  Wastes:  Riysical/ 
Chemical  Methods."  US.  EPA  Office  of 
Solid  Waste  and  Emergency  Response, 
Publication  SW-846  (third  edition). 
November  1988,  and  "Petitions  to  Delist 
Hazardous  Wastes — A  Guidance 
Manual."  U.S.  EPA,  Office  of  Solid 
Waste,  (EPA/530-SW-8S-003).  April 
1965. 

Future  upfront  delisting  proposals  and 
decisions  issued  by  the  Agency  may 
include  different  testing  requirements 
based  on  an  evaluation  of  the  uniformity 
of  the  process  and  of  the  waste,  of  the 
waste  volume  (including  whether  there 
is  a  fixed  volume  of  waste  or  an  infinite 
source],  and  of  other  factors  normally 
considered  in  the  petition  review 
process.  For  example,  wastes  with   I 
variable  umstitaent  concentrations, 
discussed  in  previous  delisting  decisions 
[e.g..  see  51  FR  41323.  Novera^  14. 


1986).  may  require  continuous  batch 
testing. 

(4)  Data  Bubmittala:  Ail  data  must  Im 
submitted  ts  the  Oiiet  Variances  Sectioa 
PSPD/OSW  (WH-563).  US.  EPA.  401 M 
Street  S.W..  Waahiogton.  DC  20460  within 
the  time  period  specffled  in  (1)(A)  and  (1)(B). 
respectiveiy.  Failure  to  submit  the  required 
data  will  be  considered  by  the  Agency 
sufficient  iMsis  to  revoke  Betfal^em's 
excinsiaB  to  (he  extent  directed  t>y  EPA  All 
data  must  be  aooompanied  t>y  tlie  following 
certification  statement: 

Under  dvil  and  criminal  penalty  of  law  for 
the  maldag  or  sutuniaaion  of  false  or 
fraudulent  statements  or  representations 
(pursuant  to  the  applicable  proYisions  of  tlie 
Federal  Code  whidi  indude,  but  ouy  not  be 
limited  to.  18  U.S.C.  OOZB).  1  certify  that  the 
information  contained  in  or  accompanying 
this  doaunent  is  troe,  accurate  and  complete. 

As  to  the  (those)  identified  section(s)  of 
this  document  for  which  I  cannot  personally 
verify  its  (their)  truth  and  aocoracy,  I  certify 
as  the  company  official  having  supervisory 
responsilulity  for  the  persons  who,  acting 
under  my  direct  instructions,  made  the 
verification  that  this  infonnation  is  true, 
accarate  and  complete. 

In  tiie  event  that  any  of  this  infonnation  is 
determined  by  EPA  in  its  sole  discretion  to  be 
false,  inaccurate  or  incomplete,  and  upon 
conveyance  of  this  fact  to  the  company,  I 
recognize  and  agree  that  this  exchision  of 
wastes  will  be  void  as  if  it  never  had  effect  or 
to  the  extent  directed  by  EPA  and  that  the 
company  will  be  liable  for  any  actions  taken 
in  contravention  of  the  company's  RCRA  and 
CERCLA  obligations  premised  upon  the 
company's  reUance  on  the  void  exclusion." 

(Name  of  Certifying  Person) 
(Title  of  Certifying  Person) 

Date 

if  made  final,  the  proposed  exclusion 
will  only  apply  to  the  processes  and 
voliunes  covered  by  the  original 
demonstration.  The  facility  wotild 
require  a  new  exclusion  if  either  its 
manufacturing  or  treatment  processes 
are  altered  or  if  the  percentage  of  each 
different  type  of  scrap  metal  (i.e.,  high 
iron,  home  scrap,  heavy  melting,  and 
light  melting)  used  to  diarge  the  furnace 
falls  outside  the  percent  range  of  each 
type  of  scrap  metal  liistorically  used  to 
charge  the  furnaces  (as  documented  in 
the  petition),  and  acinrdingly  would 
need  to  file  a  new  petition.  Tlie  ^dlity 
must  treat  waste  generated  from 
changed  processes  as  hazardous  until  a 
new  exclusion  is  granted. 

Althouj^  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  jurisdiction 
upon  final  promulgation  of  an  exclusion. 
the  generator  of  a  delisted  waste  must 
either  treat  store,  or  dispose  of  the 
waste  in  an  on-site  facility,  or  ensure 
that  the  waste  is  delivered  to  an  t^site 


storage,  treatment  or  disposal  facility, 
either  of  which  is  permitted,  licensed,  or 
re^stered  by  a  State  to  manage 
municipal  or  indiutiial  aoUd  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  fadiity  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use.  reuse, 
recycling,  or  reclamation. 

B.  Bethlehem  Steel  Corporation, 
Johnstown,  Pennsylvania 

1.  Petition  for  Exclusion  j 

Bethlehem  Steel  Corporation 
(Bethlehem),  located  in  Johnstown, 
Pennsylvania,  produces  reinforcing  bars, 
rods,  and  wire.  Bethlehem  petitioned  the 
Agency  to  exclude  its  chemically 
stabilized  electric  arc  furnace  dust 
presenUy  listed  as  EPA  Hazardous 
Waste  Na  K061— "Emission  control 
dust/sludge  frwn  the  primary  production 
of  steel  in  electric  furnaces."  The  listed  ! 
constituents  of  concern  for  K061  waste 
are  cadmiiun.  chromitmi.  and  lead. 
Bethlehem  petitioned  to  exclude  its 
waste  because  it  does  not  believe  that 
the  waste  meets  the  criteria  for  which  it 
was  listed.  Bethlehem  also  believes  that 
its  treatment  process  will  generate  a 
non-hazardous  waste  because  the 
constituents  of  concern,  although 
present  in  the  waste,  are  in  an 
essentially  immobUe  form.  Bethlehem 
further  believes  that  the  waste  is  not 
hazardous  for  any  other  reason.  Review 
of  this  petition  included  consideration  of 
the  original  listing  criteria,  as  well  as  the 
additional  factors  required  by  the 
Hazardous  and  Solid  Waste  [ 

Amendments  of  1984.  See  section  222  of  i 
tiie  Amendments.  42  U.S.C  6021(f),  and 
40  CFR  260.22(dH2)-(4).  Today's 
proposal  to  grant  this  petition  for 
delisting  is  &e  result  of  the  Agency's 
evaluation  of  Bethlehem's  petition. 

2.  Background 

Bethlehem  petitioned  the  Agency  to 
exclude  its  chemically  stabilized  electric 
arc  furnace  dust  (CSEAFD)  on 
November  20, 1986  and  subsequentiy 
provided  additional  information  to 
complete  its  petition,  bi  support  of  its 
petition.  Bethlehem  submitted  (1) 
detailed  descriptions  of  its 
manufacturing  and  proposed  waste 
treatment  processes; '  (2)  a  list  of  all  the 
raw  materials  used  in  both  the 
manufacturing  and  treatment  processes; 
(3)  results  from  total  constitoent  EP 


•  BetUebmi  claimed  that  it*  CSEAFD  treaUBant 
procas*  I*  cwwildaiitial  and  ywpriatary;  tlwrstofs. 
tha  AflMcy  iahaadHai  Maimaliaa  oa  BalUahsm's 
CSBAPD  traafisat  procata  i 
BnaiiMM  Infomatioii  (CB(). 
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toxicity,  and  multiple  extraction 
procedure  (MEP)  analyses  (required  for 
stabilized  wastes)  for  aU  the  EP  tcndc 
nietaiSi  ncwlt  ana  cyanide  iron 
repiesentatiMe  samples  of  the  CSEAFD 
as  generate*^  lusing  a  bench  scale 
treatment  system;  and  (4)  results  from 
total  constituent  analyses  for  total-  . 
sulfide,  and|l^tal  oil  and  grease 
analyses  onl^epresentative  waste 
samples.  Ch^  Bethlehem's  full-scale 
treatment  system  is  on-line.  EPA 
proposes  th«i  Bethlehem  be  required  to 
perform  aoatyaes  for  BP  leadiete 
concentre  lit  tts  of  ail  the  ^P  toxic 
metals,  nick  a.  and  cyanide,  and  total- 
constituent  I  Wentrations  of  total 
reactive  sulfide  and  total  reactive 
cyanide  on  batches  of  treated  waste 
(see  Se(M<m\i-'iAgency  EvaJuadoa). 

BetUehen^kwoducee  its  iModoeta  by 
processing  ^M  scraps  in  two  aA-ioot 
diameter.  lOQBMgawatt  Lectromelt  top 
chaige  EAFilThe  scrap  steel  is  mdtad 
and  refined  if  Uie  furnace  when  an 
electric  arc  MigBs  between  the 
electrodes  aUd  soap.  When  the  molten 
steel  reaches  |3Q00  deffMa  Fahrenheit,  it 
is  poured  in|d  a  ladle  and  caat  into 
blooms  or  P<iired  into  mgot  mokb. 
The  EAFsyroduoe  dust  durii«  (1) 
ap.  (2)  pouring  moltea 
itic  ii^ection  of 
en  blowing,  and  (5) 
J  periods.  The  EAF 
I  in  a  bag  house. 
The  EAF  dust  is  then  mixed  widi 
weighed  smarts  of  certaiachemicaisin 
a  prescribed!  ^tio  in  accordance  with 
Bethlehem's  Inoprietary  processing 
sequence.  Bethlehem  tested  laboratory- 
scale  levels  ^t  stabilized  waste  derived 
from  an  experimental  treatment  unit. 
Data  from  thi^  unit  were  submitted  as 
the  basis  forjan  upfront  delisting. 
Bethlehem  PWb  to  construct  a  full-scale 
mixing  and  Mobilization  facility  if  dieir 
laboratory-sc«le  system  iNwduces 
treated  wastes  that  support  an  upfront 
delisting  dec^gion.  The  diemically 
stabilized  EAP  dust  will  be  di^Kwed  in 
Bethlehem's  ioo-site  non-hazaidous 
waste  dedic^led  landfiQ.  if  the  exchision 
is  granted. 

To  collect  representative  samples 
from  EAF  bagfiouses  like  Bethlehem's, 
petitioners  a^  normally  requested  to 
collect  a  minjtium  of  four  composite 
samples  comttbed  of  independent  grab 
samples  coll^^ted  over  time  (e^.,  grab 
samples  colUfeted  every  hour  and 
composited  I ; '  shift  etc.).  See  'Test 
Me&ods  for  i  valuatii^  Solid  Wastes: 
Fhysical/C3u :  ileal  Methods."  US.  EPA 
Office  of  Soli  I  Waste  and  Emergency 


melting  of 
steel,  (3) . 
additives, 
meltdown/rt: 
dust  is  collec 


Response,  Pubttcatian  SW-Me  (third 
edition],  November  19as,  and  "j^titions 
to  Delist  Hasardous  Wastes— A 
Guidance  ManuaL"  U.S.  EPA.  OfBce  of 
Solid  Waste.  (EPA/530-8W-«S-003L 
April  19B5. 

Bethlehem  initially  collected  a  total  of 
Zl  grab  samples  of  the  untreated  EAF 
dust  from  the  storage  sih>  on  21  diffinent 
days  between  May  27, 1968.  and  July  3. 
1966.  Each  sample  was  collected  in  a 
five  gallon  container  and  acnt  to 
Betyiehem's  laboratory  for  stabilizatioa 
and  cuning  (i>..  hwdoring).  Six  samiries 
of  the  fidly  cmred  material  were 
analyzed  for  total  constituent 
canoentratkHis  (ie.,  mass  of  a  particular 
coBstitueM  pa-  mass  of  waste),  and 
multiple  extraction  procedure  (MEP) 
leachate  concentrations  {La^  ouse  oi  a 
particular  constituent  per  unit  volume  of 
extract),  for  aH  Ae  EP  toxifc  metals, 
nidcel.  and  cyanide.  Tha  sbc  samples  of 
the  fully  cured  material  were  also 
analyzed  for  total  constituent 
concentrations  of  sulfide  and  for  total 
oil  sold  nease  content  Twdve  samples 
of  the  fwly  cored  material  were 
analyzed  for  EP  toxicitir  concentrations 
of  all  die  BP  toxic  metah,  nidcel  and 
cyanide  (Mng  distiDed  water  in  Ae 
cyanide  extraction).  Nhie  samples  of  the 
uncured  (/.e.  onhardened)  material  were 
analyzed  for  BP  toxicity  concentrations 
of  cadmiimi,  bhroraiam,  and  lead. 

During  die  period  of  September  15, 
1987  diraa^  Dcoember  29, 1967, 
BediMiem  cdleded  an  adtfitiond  five 
samples  of  Its  EAF  duac  BeAMiem 
treated  these  fNe  samirfes  using  its 
CSEAFD  treatment  process  uid  then 
perfoiaied  tn  EP  toiddty  anatysis  on 
each  of  the  uncared  sanq>les  for  all  die 
EP  toxic  metals,  nickel,  and  cyanide  • 
(using  distfled  water  in  die  cyanide 
extraction).  Bedilehem  claims  diet  due 
to  a  consistent  manufacturing  and 
treatment  process,  dw  analyses  fnm  the 
samples  collected  during  the  iidtial  five 
week  period  and  the  additional  three 
month  period  are  reptesentetive  of  any 
variation  in  CSEAFD  constituent 
concentrations. 

3.  Agency  Analysis 

Bedilehem  used  SW-6«e  mediod 
numben  7080-7740, 90ia  and  9030  to 
quantify  the  total  oonstitttent 
concentrations  «rf  all  the  EP  toxic 
metals,  nickd.  cyanide,  and  sulfide. 
Bethlehem  used  SW-646  mediod 
numben  1310  (standard  EP)  and  1320 
(MEP)  to  quantify  die  leadiable 
concentratioos^f  the  EP  toxic  metals, 
nickeL  and  cyanide  in  dieir  waste.  Table 
5  presents  the  tnairiiiium  total 


eonstitnsM  ctmcentration  of  die  EP  toxic 
metals,  nickel,  qranide,  and  sulfide. 
Table  6  presents  the  maximum  EP 
leachate  values  of  die  EP  toxic  metals, 
irickeL  and  fyanide,  obtained  from  the 
anafyaes  of  bodi  the  uncured  and  fully 
cured  samples.  Table  7  presents  the 
maxinnim  MEP  leachate  values  of  die  EP 
toxic  metals,  nickel  and  cyandde, 
obtained  from  fiilly  cured  samples. 
(Analysis  for  EP  or  MEP  leachable 
concentrations  of  sidfide  (or  reactive 
sulfide)  is  not  necessaiy  since  die 
Agency's  level  of  rsgidatoiy  concern  is 
baaed  OB  dw  total  ooostitnant 
concentration  of  reactive  sulfide.) 
Detection  Itaiits  repMseat  die  lowest 
concentrations  quantifiable  by 
Bethlehem,  when  using  the  appropriate 
SW-64e  aaalyttcal  mediods  to  analyze 
its  waMe.  (Detectton  Umite  may  vary 
according  to  die  waste  and  waste  matrix 
being  analyzed,  /a,  the  "cleanUness"  of 
waste  matrices  varies  and  "dirty"  waste 
mafaices  may  cauae  inteiUneuces.  dius 
raising  die  detection  fimit) 

Table  5.— Maximum  Totm.  CONSTnuENT 

CONCENTIUTIONS  CSEAFD 


CoeMu. 
•nls 

ToM  caraUkMil  eonoaNferitam  lim/ 

Ananic 

Baiium 

C«MuRi_ 
Clvamium_ 

LMd 

Mereu*y_„_. 

5aMir 

30.  _.^     . 

NO  fMtam  daiacton  Imli  of  lOOOI. 

am. 

laooi 

7000. 

ND  (below  datedion  imS  of  2). 

40. 

NO  (bakw  dalBcaon  InS  0(10(1) 

1000. 

NO  (below  detection  hnM  of  SO). 

NO  (below  direction  NniM  of  SO). 

NidMl 

Cyanide 

SuHWa 

NO:  Not  I 
the  detection  ftnlL 


Tabi£  6.— Maximum  EP  Leachate  Con- 
centrations CUREO  ANO  UNCUREO 
CSEAFD 


Constitu- 
anta 

EP  laadiatB  oonoansaiiona  (RiQ/i) 

Areenic ........ 

Barium 

NO  (below  detection  Imll  of  0.02). 
2ja. 

Cadmlum-„ 

OM. 

ChfOfniunD.... 

0.18. 

Lead 

0.15. 

Menwy ...... 

oalefiRini  ..M. 

StMr. 

Mokal     „.. 
CyanUe — 

NO  0eiow  dateOion  feall  of  aoOZ). 
ND  (balew  dilietcn  Ihwit  of  OlO» 
NO  (batow  datedioB  Ml  of  0.09- 
NO  (bakMriMaeaon  MR  of  0.01). 
NO  (balM  datecSen  mm  of  0.0i).> 

NO:  Not 


Of  Sw OlSN  aeaici 
ueed.  In  onlar  to  piwenl  ffi 


uakM  dh 

MaoUlon 
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Table  7. 

—  Maximum  MEP  Leachate  Concentratkms  CSEAFD  (mq/i) 

ConaMMms 

ConoanMion  daya 

1 

2 

9 

4 

s 

6 

7 

8 

9 

Aiaanic 

Oa^am  -,'.,';     

N8 
NO 

m 

NO 

NO 

0.02 

NO 
NO 
0.00 
NO 
NO 

ND: 

0.01 

-.•■:■■     to 

NO 
NO 
NO 

aoe 

ND 
NO 

rv-.;KD- 

9m 

NO 
NO 
NO 

QJOIT 
NO 
NO 
NO 

OM 

ND 
ND 
ND 

oos 

ND 
NP 
HP 

m 

NO 
ND 
NO 
NO 
NO 
NO 
ND 
0.Q4 
NO 

ND 
NO 
NO 
NO 
ND 
ND 
NO 
OM 
NO 

NO 
NO 
NO 

,  .        NO 

r  ,-■»« 

.•1  ■■  .•   NO. 
;.-,  NO- 

NO 

NO 
NO 

CarMum 

dvomium 

Laad 

Marewy . 

NkfiM                          „      , 

NO 
NO 

to 

NO 
ND 

Setenkm 

0.02 
NO 

ryMMai 

'  ~ 

"   '  ' . 

NO:  Not  Dalaciad.  Oanoiaa  oomwoaiow  balowf  Hi*  Ma««tn|  datedion  tirm  Ataanic  and  Cadmiunv-0.02:  Barium-^«.S:  Chromium  «td  Sil««r-O.06:  taad- 
aoi:Marewy-aooe:andNlchal-^l.  -^ 

*  Mu^aa akaauMf rayaaa «ara noi oooviMa od* ■> ma auuuaiiuy  mjmjom oonaawani oonoannnona (tat,  aasumaM  vw  ski  kmo io iow (mow  na  cr 
kMdcHylBdandlOO^araanllMeki!! 
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Using  SW-84e  method  numbnr  3940, 
Bethlehem  datumiiwd  Aat  its  waste  ' 
had  a  maximum,  bll  and  grease  content 
olOLQtkpecoentjtharefore. dmBP      J;-   ' 
analyses  did  not  have  to  be  modified^ 
acGocdance  with  the  Oily  Waste  EP 
medipd(riogy  [i.e^  wastes  having  ioiote 
dian  one  percent  total  oil  and  grease 
may  either  have  significant 
concentrations  of  ^e  constituent  of 
concern  la  die  oil  phase,  whidi  would 
not  be  asseeiaed  using  the  standard  ^ 
leadiate  procedure,  or  the  concentration 
of  oil  and  grease  may  be  student  to 
coat  the  solid-phase  of  the  sample  and 
iatofere  with  the  leaching  oot  of  metals 
from  the  sample).  See  SW-aM  method 
number  133a  None  of  the  samples 
aaalyxed  exhibited  the  characteristics  of 
igaitebility.  corrosivity,  or  reactivity. 
See^  CFR  281.21. 201.22.  and  281.23. 

BetUdiem  submitted  a, signed      4~f-- 
certification  stating  that  iMsed on     .i-i^-' 
current  annual  waste  generation  andi  v 
laobratory-scale  mixing  ratio  of  reagent 
to  BAF  dvHt  ite  maximum  annual 
generation  rate  of  CSEAFD  wiU  be 
81,400  cubic  yards.  The  Agency  reviwHrf 
apetitioner's  estimates  and,  on      .   t  . 
occasion,  has  requested  a  petition^  to 
re-evaluate  estimated  waste  volume. 
EPA  accepts  Bethlehem's  certified 
'  eStininte  of  81.400  cubic  yards. 

EPA  does  not  generally  vnify; 
submitted  test  date  before  fHt^KMiog 
delisting  dedsionst^and  has  oot  verified 
dw  date  v^an  vA^eb  it  inoposes  to  grant 
BediMiem's  exdusioa.  The  sworn 
affidavit  submitied  witfi  ddi  peUtioa 
binds  the  petitioner  to  ivesent  truthful 
and  accurate  results,  llie  Agency.     • 
however,  has  previously  conducted  ii. 
spot-4ampling  and  analyds  program  t<r 
verify  the  representative  nature  of  tite 
date  for  some  percentage  of  the 
submitted  petitions,  and  may  select  to 
visit  this  facility  in  the  fntere  for  spot- 
sampling. 


4.  Ageniqi'Bvaluaticm 

The  Aoency  onuidered  the 
approprtatsaessofidteniative'disposal 
scenairioa  for  staMlbnd  wastes  and 
dedded  that  a  landfill  scenario  is  the 
most  reasonable,  worst-ca^e  scieoario 
for  this  waste.  Under  a  landBll  disposal 
scenario,  the  major  eiqxMure  route  of 
contem  for  any  hazaidous  constituente 
would  be  ingestion  (rfccmtaminated  .,  .. 
ground  water.  Hie  Agency,  tfaerefoiei ':  - 
evaluated  the  petitioned  waste  using  ite 
vertical  end  horixontal  spread  fVHS) 
landfill  model  which  predicto^ 
potential  for  pound-^water 
contemination  from  wastes  that  are 
landfillad  See  SO  PR  7882  (Felauary  28. 
1985).  50  PR  48888  November  27, 186^. 
and  die  ROtA  public  docket  for  these 
notices  fat  a  detiBiled  description  of  the 
VHS  model  and  ite  parameters.  This 
modelling  approach,  wdiich  indudes  a 
ground-water  transport  scenario,  was 
used  JVfidi  conservative,  generic         .   . 
paraaietets,  to  predict  reasonable  worst- 
case  contaminant  levds  in  ground  water 
at  a  hypothetical  receptor  well  (£«.,  the 
model  esdmatas  the  ability  of  an  aquifer 

-  to  dilute  dm  toxidant  from  a  q)edfic 
vdume  of  waste).  The  Agency  requeste 
oominsnto  on  the  use  of  the  VHS  model 
es  applied  to  the  evaluation  of 
Bedilehem's  ftfeste. 

.    SpedfidaUy.-theAgen^-ased  thesis 
mpdd  to  evaluate  the  mobility  of  all  die 
InorganieeaBititHente  (except  arseUic. 
mercaqrt  Sihtar.  nickel  and  cyanides- 
see  explaaatiDa^low)  frmn  ^!     ^ 
Beddefaem's  CSBAFD  waste.  The 
Agency's  e«4\ia^on,  uatog  theCSBAFD 

'  volunie  ptSi^cat^  yards  ttod  the 
maxiBmiil;fiR'leMii#te  cJNioaitradons  of 
in  the  indtigaide  (Sfvasdtuenta  of  concern 
in  the  VHl^medeL  generated  die 
conqiliaiiee-poiitf  concentrations  shown 
in  Table'  8,  llie  Agency  did  not  equate 
die  m(rt)ility  of  the  remaining  inorganic 
constituents  (i.e.,  arsenic  mercury, 
silver,  nickel,  and  cyanide)  from 


Bethlehem's  waste  because  they  were 
not  detected  in  the  EP  extract  using  the 
appropriate  8W-8M  analytical  test 
medwds  (see  Table  8).  The  Agency 
befieves  it  is  inappropriate  to  evaluate 
neoKletectable  cohomtrati.ons  ol  a 
constituent  of  concern  in  its  modelling 
efforU  if  the  non-detecteble  value  was 
obtained  using  die  appropriate 
analytical  mediod.  Sfwdfically.  if  a 
.  constituent  caimot  be  detected  (when 
using  the  apptopriate  analytical  mediod) 
the  Agency  assumes  that  ^e  constituent 
is  not  present  and  dierefore  does  not 
present  a  threat  to  either  human  health 
OT  the  environment 

Table  8.— Vh^  Cateuiated  Oompliance- 
POint  ConoBntraflons  Listed  and  Hooh 
Listed  Constitoents  CSEAFD 


ConsDtuonIs 

Complanoa- 

poM 
Conoank*. 
Von  (mg/1) 

flegulalory 

Mndorda 

(mg/1) 

Barium — 

C«lmium.„.„™.. 

Ctwoniiuni  **w^^.... »,..... 

Laed 

Satanium 

0.317 
.0031 
.0286 
J0Z37 
0003 

1.0 
.01 
OS 
J» 
.01 

The  CSEAFD  exhibited  barium, 
cadmium,  duomiumi  lead,  andeelenium 
levels  at  the  co«|diance  point  below  the 
levels  prescribed  by  the  National 
Rrimaiy  Drinking  Water  Regulattons 
(NPDWR).  See  40  CFR  Part  141. 

The  Agency  used  the  MEP  test  to 
assess  die  long-term  stebility  of 
Bedilehem's  stebilized  wra^te.  In  this 
procedure  a  sample  of  Bethlehem's 
stebilized  waste  was  grmind  and  passed 
tiirough  a  lOOx  mesh  screen  in  order  to 
deteimihe  whether  the  metals  are 
chemically  bound  in  the  waste  matrix. 
Once  a  sample  was  jirepared,  a  series  of 
nine  synthetic  add  rain  extractions  was 
performed  in  order  to  determine  whether 
the  metals  would  leach  fitmi  the  waste 
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matrix  over^me.  The  MEP  data  ■  . 
reported  in  liible  7  indicate  tiiat  tiw 
CSEAFD  treytment  residue  exhibits 
long-tenn  stability  by  leach^  non- 
hazardous  levels  of  mrtals  after  mntliple 
e^ctractionsk  <  j  . 

Because  tlie  concentration  of  total 
cyanide  is  l^ii  then  SOn^fkg.  the 
/U;ency  belleVes  that  the  concentration 
ofreactive  cjyfanide  will  be  below  the 
Agency's  intorim  standard  of  250  ppm. 
See  "hterinj  Agency  llireshold  for 
Toxic  Gas  Generation."  Idy  12. 1985. 
internal  AgeUcy  memorandum  in  the 
RCRApublie{dodcet 

Lastly,  because  the  total  coiistituent 
concenlratHM  of  sulfide  is  less  than  SO 
mg/kg.  tfie  A|ency  believes  that  the 
concentratiob  of  reactive  sulfide  will  be 
below  the  AMncy's  Interim  standard  of 
500  ppm.  Se^^terim  Agency  Threshold 
for  Toxic  Gaa  Generation."  July  12. 1985. 
internal  Agency  memorandum  in  the 
ROlApublii  docket 

The  Agen(»  coocluded.  after 
reviewing  BefildieB's  processes  and 
raw  materiaU  list,  tiiat  no  other 
hazardous  cMistttuents  of  concem  are 
being  used  hM  theBeddchan.  and  that 
no  oOier  conffitiients  of  eoncem  are 
likely  to  be  mjesent  or  formed  as 
reaction  proJMicta  or  by-products  of 
Bedilehan's^Mraste.  In  addition,  die 
waste  does  a«t  exhibit  any  of  the 
characteristip*  of  ignitafaality. 
corrosivity.  o^  reactivity.  See  40  CFR 
261.21.  2bL2^  and  261^. 

5.  Conclusiof 

The  Agentijr  believes  that  Betiilehem's 
CSEAFD  treatment  system  can  render 
the  K061  wastes  non-hazardous.  The 
Agency  belieives  that  the  samples  of 
treated  wastfe  analyzed  reflect  the  day- 
to-day  variatlt>ns  in  manufacturing  and 
treatment  processes  for  both  the 
particular  grades  of  scrap  used  and  the 
particular  grf  des  of  steel  produced 
during  the  dcjibonstration  period  and 
that  are  intei^ded  to  be  used  and 
produced,  respectively,  thereafter.  The 
Agency.  Aerwore.  is  proposing  that 
Betiilehem's  CSEAFD  waste,  if  it  meets 
certain  verifipation  testing  requirements, 
be  considetedlnoii-hazardotM.  as4t 
should  not  piUsent  a  hazard  to  either 
hiunan  health  \ot  the  environment  The 
Agency  propo^tp  grant  a  conditional 
exclusion  to  tike  BetUehem  Steel 
Corporation.  |[^»ted  in  Johnstown. 
Penn8ylvani4,ifor  both  its  uncured  and 
fully  cured  chfinioally  stabilized  elecbic 
arc  fumaoadUsl^treetmeid  residues 
described  ia  ihefar  petition  as  EPA 
Hazardous  Wf  |»te  No.  K061.  If  the 
proposed  rulejbecomes  effective,  iratii 
the  uncured  aid  &Uy  cured  treatment 
residues  wou^o  no  longer  be  subject  to 
regulation  under  40  CFR  Parts  282 


aut)ugh  288  and  tlw  permiWIiql  ' 
standards  of  40  CFR  Part  270. 

6.' Verification  Testing  Conditions 

As  stated  earlier,  the  phqxtsed 
exclusion  contains  verification  testing 
requirements,  ff  the  final'cxidusioD  is - 
granted,  die  petMoner  win  be  raquired 
both  to  verify  tiiat  die  tiMdnteat  system 
is  oiKiine  and  operating  as  described  in 
.tiw  petition,  and  to  show  that  once  on- 
line, the  treatmcBt  system  can  meet  the 
Agency's  verifloatian  testing  limitations 
{i.e..  "delisting  levels").  These  proposed 
conditions  are  specific  to  tiie  of^ront 
exclusion  petitioned  for  by  Betiildiem. 

This  prcqioaed  exclnsion  is  conditional 
upon  the  foUowing: 

(1)  Testing— (A)  bu'tiaJ  Testing:  During  (he 
finl  foor  w^a  (rf  operation  of  the  foB-scale 
treatment  aystem.  BetMehem  must  ooQect 
representative  ^ab  aamplea  of  each  treated 
tMtch  of  the  CSEAFD  and  composite  the  grab 
saaapies  daOy.  ne  daily  ooopoai  ties,  prior  to 
disposal,  aast  be  analyxsd  iw  the  EP 
leachate  coooeBtralions  of  all  tiie  BP  toxic 
meteb.  niokal  and  cyanide  (aai^  (ttatilied 
water  in  die  cyanide  extracdons).  end  the 
total  constituent  conoentratioBS  ofreactive 
sulfide  and  reactive  cyanide.  Analyses  must 
be  perfonned  aooocdfaig  to  SW-S4e 
metbodologies.  Detlilwiiem  must  report  the 
analytical  test  date  olitaiBed  duriiv  diia 
initial  period  BO  later  dMn  flO  days  after  the 
treatment  of  dw  first  fidl-acale  batch. 

(B)  SuAssqnanr  TkBtuvrlte  daily  leatii« 
requiresMots  of  (IKA)  shall  oootinat  and  die 
analytical  test  date  BMUt  be  reported  every  80 
days  following  die  initial  report  required  in 
(l)(A). 

<2)  Debating  levels:  If  die  EP  extract 
concentrations  for  chromium,  lead,  arsenic  or 
silver  exceed  OJIS  mg/l:  for  barium  exceeds 
6.3  mg/l:  for  cadmium  or  selenium  exceed 
0063  mg/l;  br  BWTcary  exceeds  OjOUS  mg/l; 
for  nickel  exceeds  a.lS  mg/l:  or  Cor  cyanide 
exceeds  4.42  mg/l.  or  total  reactive  cyanide 
or  t6tal  reactive  sulGble  levds  exceeds  250 
mg/kg  and  SOO  o^/kg.  re^Mctively.  tiie  waste 
must  eldier  be  re-tteated  until  U  meets  diesa 
levels  or  managed  and  tfisposed  in 
accordance  %vith  Subtitie  C  of  RCRA. 

(3)  Termination  of  THUag;  The  testing  and 
repeating  requirements  of  condition  (1)(B] 
shall  be  terminated  by  0A  when  the  resiilts 
of  four  consecutive  dajly  composites  for  the 
petitioned  waste  show  the  maximum 
allowaUe  levels  to  condttiwi  (2)  are  not 
exceeded  and  the  CUet  Variances  Section, 
notifies  Bedilebem  that  the  f«HitifflM  have 
been  lifted.  .  . 

The  Agency  has  determined,  through 
its  review  of  similar  petitions  fiftmi  the 
iron  and  steel  industry,  that 
approxiniateiy  fotv  weeks  are  required 
for  a  facility  to  train  cqierators  and  to 
collect  sufffcient  date  to  verify  that  a 
full*«cale  stabilization  process  is 
operating  correctly.  Accordingly,  the 
Agency  is  proposihg  an  initial  testing 
condition  and  a  subsequent  testing 
condition. 


*    The  proposed  initial  testing  condition 
would  require  Bethlehem  to  coBect  daily 
composite  samples  during  Uie  first  four 
weeiks  of  opersilBon  of  die  full-scale 
treaitment  sjrstem.  The  Agency  has 
proposed  tids  faritial  testing  condition 
both  to  gatiier  data  obtained  firom  the  ' 
full-scale  treatment  system,  and  to  . 
ensure  that  the  fott-ocaJe  treatment 
system  is  doeefy  monitored  during  the 
start-up  period. 

The  proposed  subsequent  testing 
condition  provides  die  Agency  with  final 
verification  data  showing  that  die  full- 
scale  treatment  system  is  operating  as 
described  in  die  petttioB  and  would  be 
hiitiatad  once  die  Initial  testing  period  is 
conqileted.  As  proposed,  tte  subsequent 
testing  comfition  woidd  require 
Bethlehem  to  continue  the  dafiy  testing 
and  reporthig  requliemento  of  tiie  initial 
testing  oondlUan  until  EPA  received  Uie 
resulto  from  four  ooosectttive  daily 
composites  of  die  petitioned  waste 
showing  that  the  maKimnm  allowable 
levels  (/,«..  the  driisting  levels  of 
condition  number  2)  were  not  exceeded 
and  die  Chiet  Vaiiances  Section, 
notified  Bethlehem  tiiat  the  ccmditions 
had  been  lifted. 

The  Agency  proposed  a  m*rf«i»n«nt  to 
terminate  the  testing  and  rqiarting 
requiremmto  of  ther  sidiseqaeiit  testing 
condition  for  ttie  following  reasons:  (1) 
Based  oo  dw  laboratory-scale  data 
submitted  by  BetUefaem.  the  Agency 
believes  that  consistently  non- 
hazardous  wastes  can  be  generated 
fitim  the  CSEAFD  treatment  process  and 
thus  continued  testing  would  be 
excessive:  and  (2)  termination  of  this 
condition  after  flour  oonsecntive  daily 
composites  meeting  the  HcHaHng  levels 
of  condition  number  (2).  te  consistent 
with  existing  policy  tiiat  testing  may  be 
terminated  for  continuously  generated 
wastes  after  taking  a  minimum  of  four 
representative  samples  if  those  wastes 
are  well  mixed  and  uniformly  produced. 
(EPA  normaUy  reqoeste  a  minhnura  of 
four  samples  of  a  oontinuonsfy 
generated  waste.)  See  Test  Methods  for 
Evaluation  Solid  Wastes:  Physical/ 
Chemical  Mediods."  U.S.  EPA  Office  (rf 
Solid  Waste  and  Emergency  Response. 
Publication  SW-«4e  (titird  edition). 
November  1988,  and  "Rstitions  to  Delist 
Hazardous  Wastes— A  Guidance 
Mutual,"  U.S.  EPA  Office  of  SoUd 
Waste.  (BPA/53O-SW-8S-003).  April 
1985. 

Future  upfront  ddlsting  proposals  and 
decisi<ms  issued  by  the  Agimcy  may 
include  different  testing  requiremento' 
based  on  an  ievaluatioii  of  the  unformity 
of  the  Jirocess  and  9f  the  waste,  of  the 
waste  voluihie  (including  whether  there 
is  a  fixed  volume  of  waste  or  an  infinite 
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source),  and  of  other  factpra  aonnally 
considered  in  the  petition  review 
process.  For  example,  wastes  with    . 
variable  constituent  concentrations,, 
discussed  in  previous  delisting  decisions 
[e.g..  see  51 FR  41323,  November  14, 
1966).  may  require  continuous  batch 
testing. 

{4)  Data  submittals;  All  data  must  tie 
submiHed  to  the  Chief,  Variances  Seclioa 
PSPD/OSW  (WH-563).  U.S.  E(>A;  40nMI 
Street,  S.W„WaahiiigtoBi  DC  ZMeOwMhin      * 
'     the  fime  period  specifted  in  ||l}l/\)  and  (IXB). 
respectiveiy.  If  ailare  to  subiMt  the  tequinid 
data  Wtll  be  coosMeRd  by  die  Agency 
'  8ufl!cie«t  basts  to  revoke  Betfalel^'s 
•*  -    -     exchisioatet)ieexteat<8nctedbyBPA.  AH 
4ata  must  be  accompanied  by  tiie  fbllowring 
ceitification  statement 

tinder  dvil  and  criminal  penalty  of  law  for 
thie  maldng  or  sulxnission  of  false  or        |  .  > 
fraudulent  statements  or  representations  ' 
(pursuant  to  the  apf^cahle  provisions  of  the 
Federal  Ctide  which  Uicliide.  but  may  not  be 
limited  te.  1»  XSSJCi  f  flEBS^  I  certify  tfiat  the 
information  contained  in-or  accompanying 
this  document  is  tme,  accurate  and  complete. 

As  to  die  (diose)  identified  saction(s)  of 
this  document  for  which  J  cannot  personally 
verify  its  (their)  trudi  and  accaracy.  I  certify 
as  the  company  official  having  supervisory 
.  respdnsibtfify  for  the  persons  who,  acting 
under  iny  dinct  instructionstlnade'tlie. 
verificatiba  that  dik  teforaMticw  ia«nw, 
.  accurate  and  GoosiHele.  ~ 

In  dweeent  dwt  any  of  dtiaibfMmadon  is 
determined  by  BPA  iis  its  sole  dtaoetitiii  fe  be' 
false,  inaocurafe  wiaoomplete.  md  «poa 
coBveyance  of  tUs^foct  to  tbs  c64spaay,^l 
teoognixe  and  agree  that  this  exclusion  (rf  , 
>  wastes  will  be  void  as  if  it  never  had  effcMEt  or 
.  J.'^  'l    '  to  the  extent  directed  by  EPA  and.  diat  die  . 
'  .  .  cotnpany  «nll  be  liable  for  any  actions  taken 
in  contravention  of  the  company's  RCRA  and 
CERCXA  obligations  premised  lipon  the 
company's  reliaactf  en  the  void'exclusion. 

■ — — — '■ '-^ — ■ 

(Name  of  Certifying  Person)  ^ 

Date  .•    .   .  .  .     .     r 

(Tide'of  Certii^^^rson) 

tfmade  final,  the  proposed  exclusipo 
will  only  apply  to  the  prooMS«a  an|d 
volumes  covered  by  the  ofi^^al      ., 
deinonstratibn.  The  {aoUity  wQuld   : 
require.a  new  exdtuipn  if  either  its 
manufacturing  or  treatmient  processes 
are  altered  or  if  the  percentage  of  each 
different  type  of  scrap  metal  (/.A,  high 
iron,  home  scrap,  heavy  melting,  and 
light  melting)  used  to  charge  the  furnace 
falls  outsside  Uie  percent  range  4)f  each 
type  of  scrap  metal  MstdiricaHy  used  to 
charge  the  fumances  (as  documented  in 
the  petition),  and  accordingly  would 
need  to  file  a  new-petition.  "Ilie  facility 


must  treat  wast*  generated  fit>m 
changed  processes  as  hazardous  until  a 
new  exclusion  is  granted. 

Althoo^  management  of  die  waste 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  Jurisdiction 
upon  final  pronmlgation  of  an  exdtuion, 
die  generator  of  a  delisted  waste  must 
either  treat,  store,  or  dispose  of  the 
waste  in  an  on^ta  facility,  ta  ensure 
that  the  wflusteja  delivered  to  anfiff^e 
storage,  trealteeatti  qnr  diapmal  fodlity. 
eidier  0^  wlitcib  i«  pwiiifttedL  iioeMM..or ' 
r^ateied^a^tetomaiuge    .:!' 
mmddpal  QF^doaArial  solid  waste.   >. 
Altemativaly.  tfie  dfiUsted  jnwati  >Mi1» 
deiivcunad  to  a  faeflity  that-bm^daHy 
uses  or  reuses,  or  legitimatelif  recydes 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use,  reuse, 
recycling,  or  reclamation. 

m.  Effective  Date 

This  rule,  if  promulgated,  will  become 
effeotive  iounediately^  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  section  3010  oT  RCRA  to  allow 
rules  to  become  effective  in  less  dian  six 
months  ii^ien  the  regulated  community 
does  not  need  the  abC'iiionth  period  to 
cope  into  cltep{|^Mse.  iliat  iatlM  ca^ 
hevcctMoiHModi^  raleilf  fmmn^B^ 
wowld  wwice  Ae  aiwBwttttMironiBlitii 
fiM*  jwnoQtf^geilBraffai^liasaidoiis   . 
waste».ial^|bt4tfdteairfieDNMty  '':^  r; 
hardafalp  abd  expepsa  fhat  wo<dd%d ''  ** '' 
kaposed  dnttrfa  p^ftitttioilerby  an ' 
effective  date  six  months  after 
promulgation  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  Sectiim  3010, 
EPA  believes  tlwt  these  exclusions 
should  be  effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administivtive 
Procedures  Act  pursuant  to  5  U.S.C.    . 
5S3(d)> 

IV.  RagulalMy  laqpact  .       .  >.^^ 

Under  Executive-Order  122n.  ERfli-  ''* 
must  judge 'wdwther  a  regulation  is    -  f . 
''major"  a<id  therefore  sub|«pt  to  ^  \ 
rdqidremeot  of  a  Regulato^i^^>aa^ 
Anafysis.  This  proposal  te  grant 
exdiuions  is  not  taalor,  since  ita  effect, 
if  promidgated.  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regidations.  This  reduction  would  be  . 
ai&eved  by  excluding  wastes  generated 
at  two  spedfic  fadlities  from  Q>A's  lists 
of  hazardous  wastes,  thereby  enabling 


thefse  facilities  to  b»at  their  wastes  as 
non-hazardous.  There  is  no  additional 
in^Mct,  therefore,  due  to  today's  rule. 
This  proposal  is  not  ia  ma|or  regulaticm. 
di««fbre.  no  Regulatory  Impact 
Analysis  is  required. 

V.  Regulatery  Flexibility  Ad 

Pursuant  to  the  Regulatory  Flexibility 
A(|t  S,  U.S.C  601-612..  vdienever  an 
AgeaQ^  is  retjpiired  fo  p^Uah  4  general 
lM^<rfiriileBMl(iBg  fer  any  wopdaed  or 
■fHiBl'«iue..  iiiaiist  premie  aira  amke" 
-jMrailafale'for  puUic  tomment  a     -  ■•  7  ■  -^^ , 
regvtttoqrlleMUHU^ aaalyals  which  -  ^  ''^ V 
dc^qdbes  dsatlmpac^  of  the  rule  eit  small-^:  rr 
entities  (f.e.  smdl  businesses,  small 
organizations;  and  small  governmental 
juriscBctions).  The  Administrator  may 
certify,  however,  thai  that  rule  will  not 
have  a  signfficant  economic  impact  on  a- 
substantial  number  of  small  entities. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse,  economic  impact 
on  small  entities  since  its  effect  would 
be  to  reduce  tfae  overall  coists  v/l  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  two  facilities.  Aocoidingly, 
I  hereby  certify  diat  this  proposed  / 
regidatHHUlflPiiO^Mdifeied.  virffl  1^^ 
a idgnlBcaiatep^iian^Mi^aet <m a .  . •'  *•  ^  - 
«ul^taiitialdi|^ber(i)twB^'entiti^^     '  ' 
nds  r^itotion,  ttef4fcM<e{;dipe8  aot .' '-"  ^: ; 
,  requjf^  ^a  Bcegiiiateiry  ffeidbility  ahajyafe:  r-=*J 

Usf  M  Subfecis  In  ao  CFR  Pari  261 

Hazardous  materials.  Waste 
treatment  and  disposal;  Recycling.   . 

Authority:  Se&  3001  RCRA.  42  U.S.a.e821.  . 
Date:|une7,198& 

leffny  D.  Denit.  .■  .  -    - 

Deputy  Director,  Office  of  Solid  Waste. 

For  the  reaaons  set  out  in  the 
preamble.  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

/PART  MI-^IDEHTIFICATION  AND 
LISTIMQ  OF  HAZARDOUS  WASTE 

1.  the  authority  citation  for  Part  261 
contitiues  to  read  ae  foUowa:  . 

AudMrity:  Sees.  1006, 20Qe(a).  3001,  and 
3002  of  dM  SoUd  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976^  as  amended  (42  U.&C 
6605.  eei2(a).  8921.  and  6022). 

2.  In  Appendix  IX,  add  die  following 
wastestreams  in  alphabetical  order 


UMI 


.--.♦> 


Facility 


Fedaral  RagigterV  Vol.  53,  Na  121./  Thureday.  June  23.  1988  /  Proposed  Rules 


23671 


Appendix  I^Wastes  Excluded  Under  S§  280^  and  280^ 

Table  2.— Wastes  Excluded  From  Speanc  Sources 


^MunMis 


Waste  descnplion 


Bethlehem 
Steel 
Coipora- 
tion 


SMelton. 
il^eniteyl- 

Mtflia 


Bethlehem 
Steel 
Corpora- 


WBonsyl- 

v|Bnia 


Chemically  stabHizad  electric  arc  furnace  dust/shidge  (CSEAFO)  treatment  residua  (EPA  Hazaittous  Waste  No.  K061)  generated  Irwti  the 
pnmaiy  production  ol  steel  after  (insert  dale  of  1inal  wle's  put)lieation].  This  exclusion  is  condMoned  upon  the  data  otMwned  from 
Bethlehem's  full-scale  CSEAFD  treatment  facmi/  because  BatNeham's  originai  data  was  obtained  from  a  laboratory-scale  CSEAFD 
treatment  process.  To  ensure  that  hazardous  oorytHuents  are  not  present  in  the  waste  at  levels  of  regulatory  concern  once  the  full- 
scale  treatment  facility  is  in  operation,  Bethlehem  iriust  implement  a  testing  program  for  the  petitioned  Maste. 

This  testing  program  must  meet  the  following  conditions  for  the  axchision  to  be  vaM: 

(1)  Testing: 

(A)  Mial  Testing:  During  the  first  four  weeks  of  operation  of  the  full-scale  treatment  system,  Bethlehem  must  collect  representative  grab 
samples  of  each  treated  batch  of  the  CSEAFD  and  oomposHa  the  grab  samples  daily.  The  daily  composites,  prior  to  disposal,  must  be 
analyzed  for  the  EP  leachate  concentrations  of  all  the  EP  toxic  metals,  nickel  and  cyanide  (using  distilled  water  in  the  cyarade 
extractkms).  and  the  total  oonsliluent  concentrations  of  reactive  sulfkle  and  reactive  cyankle.  Analyses  must  be  performed  according  to 
SW-846  melhodotogies.  Bethlehem  must  report  the  analylk:al  test  data  obtained  during  this  initial  period  no  later  than  90  days  after  the 
treatment  of  the  first  full-scale  batch. 

tfi}  Subsequent  Testing:  The  daily  testing  requirements  of  (1MA)  shall  continue  and  the  anatytnal  test  data  must  be  reported  every  90  days 
foNowing  the  initial  report  rsquirad  in  dHA): 

(2)  Qetiaing  /nvter  If  the  EP  extract  oonoentratnns  for  chromium,  lead,  arsenic,  or  silver  exceed  0.315  mg/Jrfor  birium  exceeds  6  3  mg/l; 
for  caiknium  or  selenium  exceed  0.063  mg/l;  for  mercury  exceeds  0.0126  mg/l;  for  nickel  exceeds  3.15  mg/e.  or  for  cyervde  exceeds 

.  4.42  ihg/l,  or  total  reactive  cyanide  or  total  reactive  selfida  levels  exceed  250  mg/kg  and  500  mg/ka  respectively,  the  waste  must 
either  be  le-lreated  unW  it  meets  these  levels  or  managed  and  diapoaed  in  acoontance  with  SubWIa  C  of  RCRA. 

(3)  Temiination  of  Testing:  The  testing  and  reporting  requirements  of  condHion  (1)(B)  shall  be  lenninated  by  EPA  when  the  results  of  fo«v 
consecutive  daily  composites  for  the  petitioned  waste  show  the  maximum  allowable  levels  in  condition  (2)  «•  not  exceeded  and  the 
Chief; 'Variances  Seclkxi,  notifies' Betfilehem  that  the' condttions  have  been  Hfled. 

{A)  Data  submittals:  M  data  must  be  sobmitlBd  to  the  Chief,  Varianoea  Section.  PSPO/OSW  (WH-563),  U.S.  EPA.  401  M  Street  SW.. 
WasNngioa  DC  20460  within  the  lima  period  <pedtod  in  (IMA)  and  (IMB).  respectively.  FaikJre  to  subinit  the  lequked  data  wiH  be 
considersd  l>y  the  Agency  sufficier«  basis  to  revoke  Bethlehem's  exckiston  to  the  extent  directed  by  EPA.  All  data  muet  be  accompanied 
by  the  foHdwIng  certificatkMi  statement  "njrtder  dvl  and  criminal  penalty  of  lew  for  the  making  or  submisstorf  of  titoe  or  fraudulent 
statements  or  representettons  (pursuant  to  the  appNcabto  provistons  of  the  Federal  Cede  which  inckjde.  but  may  not  be  limited  to.  18 

-  U.S.C.  {60281.  I  certify  that  the  informatton  contained  in  or  accompanying  this  document -is.  true,  accurate  and  oomptate.  As  to  the 
(those)  ktentified  sectton(s)  of  this  documenr  tor  whk:h  I  cannot  personally  varify  Its  (their)  truth  and  accuracy,  I  oertMy  as  the  oompeny 
offkaal  having  supenriaory  responstiility  tor  the  persons  who.  acting  under  my  direct  mslrudtone,  made  the  verilicatnn  that  this 

■■  nfonnatton  is  tnie.  accurate  and  comptote.  In  the  event  that  any  of  tMs  infonnation  is  detemiined  by  EPA  in  ite  sote  dterebon  to  be 
false,  inaccurate  or  incomplete,  and  upon  conveyance  of  this  fact  to  the  compwiy.  I  recognize  and  agree  that  this  SMCkiaion  of  wastes 
win  be  voM  as  if  tt  never  had  ettect  or  to  the  extent  dkecled  by  EPA  and  that  the  con^iany  WW  be  Habte  for  any  acltons  taken  in 
contravention  of  the  company's  RCRA  and  CERCLA  obigaltona  premieed  upon  the  company's  reKanoe  on  the  void  exchnioa" 

Chemically  stabilized  electiic  arc  furnace  dust/skidge  (CSEAFD)  Iraatment  rasMue  (EPA  Hazwdous  Waste  No.  K061)  generated  from  the 
primary  production  of  steel  after  [insert  date  of  final  tuto's  pubtcation].  TMs  excknion  is  oonditkxied  upon  the  date  obtwied  from 
Bethlehem's  fuN-scate  CSEAFD  treatment  facility  becauee  Bethtohem's  original  date  was  obtained  from  a  laboratory-scale  CSEAFD 
treatment  procees.  To  ensure  that  hazardous  constituente  are  not  present  in  the  waste  at  levels  of  rsgulatory  concern  once  the  fuH- 
scale  treatment  facility  is  in  operatton,  Belhtohem  rnutt  implement  a  testing  program  for  the  petitioned  waste.  This  testing  program  must 
meet  the  fdtowing  conditions  for  the  exckjsion  to  be  vaKd: 

in  Testing: 

(A)  tniHai  Testing:  During  the  first  foyr  weeks  of  operation  of  the  full-scale  treatment  system,  Bethlehem  must  collect  representative  grab 
samples  of  each  treated  batch  of  the  CSEAFD  and  composite  the  grab  samptes  daily.  The  daily  composites,  pnor  to  disposal,  must  be 
analyzed  for  the  EP  leachate  concentrations  of  all  the  EP  toxic  metals,  nickel  and  cyarade  (using  distilled  water  in  the  cyanide 
extractions),  and  the  total  constituent  concentrattons  of  reactive  Suffide  and  reactive  cyanide.  Analyses  must  be  perfomwd  according  to 
SW-846  melhodotogies.  Bethlehem  must  report  the  analytical  test  date  obtained  during  this  initial  period  no  later  than  90  days  after  the 
treatment  of  the  first  full-scale  batch., 

(B)  Subsequent  Testing:  The  daily  testing  requiremento  of  (1)(A)  shaH  continue  and  the  analytical  test  date  must  be  reported  every  90  days 
following  the  initial  report  required  in  (1)(A). 

Delisting  levels:  If  the  EP  extract  concentrattons  for  chromium,  toad,  arsenic,  or  stiver  exceed  0.315  mg/l;  for  barium  exceeds  6.3  mg/l;  tor 
cadmium  or  selenium  exceed  0.063  mg/l;  for  mercury  exceeds  0.0126  mg/l;  for  nickel  exceeds  3.15  mg/l;  or  for  cyanide  exceeds  4.42 
mg/l.  or  total  reactive  cyanide  or  total  reactive  suHMe  levels  exceed  250  mg/kg  and  500  mg/kg.  respectively,  the  waste  must  either  be 
re-treated  until  it  meete  these  levels  or  managed  and  disposed  in  accordance  with  Subtitte  C  of  RCRA. 

(3)  TentmaHon  of  Testing:  The  testing  and  reporting  requiremente  of  condition  (1)(B)  shall  be  temiinated  by  EPA  when  the  results  of  four 
consecutive  daily  composites  for  the  petittoned  waste  show  the  maximum  aNowabto  levels  in  condition  (2)  are  not  exceeded  and  the 
Chief.  Variances  Sectton.  notifies  Bethlehem  that  the  oondHiona  have  bean  Nfled. 

(4)  Dam  submittals:  M  date  must  be  submitted  to  the  Chief.  Variances  Sectton.  PSPO/OSW  (WH-563).  U.S.  EPA.  401  M  Street  SW.. 
Washington.  DC  20460  within  the  time  period  specified  in  (1)(A)  and  (t)(B),  raspectively.  Faikjrs  to  submit  the  required  date  will  be 
consUered  by  the  Agency  sufficient  basis  to  revoke  Bethtohem's  exduston  to  V»  axtent  directed  by  EPA.  AH  date  must  be  acconpanied 
by  the  foHowing  certifKation  stetement  "Under  civil  and  criminal  penalty  of  tew  tor  the  making  or  submission  of  false  or  fraudulent 
stetemente  or  represenutions  (pursuant  to  the  appNcabto  proviaiona  of  the  Federal  Code  which  include,  but  may  not  be  limited  to.  IB 
U.S.C.  16026),  I  certify  that  the  infonnation  contained  in  or  accompanying  this  document  ie  true,  accurate  and  comptote.  As  to  the 
(those)  toentified  section(s)  of  this  document  for  which  I  cannot  personaMy  verify  ite  (their)  truth  and  accuracy.  I  certify  as  the  company 
official  having  supervisory  responsibility  for  the  persons  who.  acting  undar  my  direct  instwctions.  made  the  verification  that  this 
infonnatton  is  tnje.  accurate  and  complete.  In  the  event  that  any  of  thie  information  is  determined  by  EPA  n  ite  soto  discretion  to  be 
false,  inaccurate  or  incomplete,  and  upon  conveyance  of  this  fact  to  the  company,  I  recognize  and  agree  that  this  exctosion  of  wastes 
win  be  void  as  H  it.never  had  effect  or  to  the  extent  directed  by  EPA  and  that  the  company  win  be  Habte  for  any  acltons  taken  in 
contravention  of  the  company's  RCRA  and  CERCLA  oMigattons  premised  upon  the  company'*  reliance  on  the  voto  exctosion." 


(FR  Doc.  88-l4i40  Filed  B-22-B8: 8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

(MM  Docket  Na  88-253,  RM-6162] 


Radio  Broadcasting  Servicee;  Avon, 
CO 


AQENCV:  Federal  Communications 
Commission. 

ACnON:  Proposed  rule. 


r.  This  document  requests  : 
comments  on  a  petition  by  Rocky    I 
Mount^n  Wiidiess.  Ina.  licensee  of 
Station  KZYR(FM).  Channel  27eA. 
Avon,  Colorado,  seeking  the  substitution 
off  Channel  276C2  f or  Channd  276A  and 
modification  of  its  tioense  accordingly. 
Reference  coordinates  utilized  for  diis 
proposal  are  39-36-58  and  106-26-57. 

OATCS:  Cmnments  must  be  filed  on  or 
before  August  1, 1988.  and  reply 
comBoentson  or  before  August  Id,  1968. 


;  Federal  Communications 
Commiswnn,  Washington.  DC  20554.  In 
addition  to  filing  comments  widi  die 
FCC  interested  parties  should  serve  die 
petitioner's  couiisd.  as  follotvs:  Howard 
M.  Libennan  and  Jonathan  V.  Cohen. 
BsqSn  Arter  &  Hadden.  1919  Penn. 
Avenue  NW..  Suite  400.  Washington,  DC 
20006.  I 

FOR  RNIIIIIJI  MRMMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 


rARv  emMMATiON:  This  is  a 
summary  of  die  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-253.  adopted  May  3. 1988.  and 
released  June  10, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC     ! 
DockeU  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037.  I 

Provisions  of  the  Regulatory  ' 

Flexibility  Act  of  1960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission      { 
consideratitHi  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  aUotments. 


See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Commanicatioiis  Commissioa 

SC0V#  KMBiDQr, 

Deputy  Chief,  Policy  aiidRulee  Division, 
Mass  Media  Bureau. 

(PR  Doc.  88-14209  nied  e-22-88;  8.-45  am) 
MUMQ  COM  tn».«va 

47€FRPart73 

[MM  Docket  Na  88-260,  ilM-6l«1  and 
RM-62931 

RmHo  BraadcMHng  ServlcM;  Mto  and 
Hartior  Spilnge,  KN 

AQENCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  nAe. 


Running  Rhodes.  In&.  Howard  Binkow. 
President,  4824  Lower  Shore  Drive, 
Harbor  Springs,  Michigan  49740 

RM  RNITHER  INroRMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634^6530. 


r  This  document  requests 
comments  on  two  petitions  for  rule 
making.  The  petitions  are  mutually 
exchisive  David  C  Schabeig  requests 
die  substitution  of  FM  Channri  261C2 
for  Channel  280A  at  Mio,  Michigan,  and 
modification  of  his  construction  permit 
for  Channel  28QA  (BPH  8512161«A.)  to 
specify  operation  on  Channel  281C2.  A 
site  restriction  10.4  kilometers  west  of 
the  community  is  required  to 
accommodate  the  substitution.  Running 
Rhodes,  Inc.  proposes  the  substitution  of 
I^  Channel  280C2  for  Channel  280A  at 
Harbor  Springs,  Michigan  and 
modification  ef  its  permit  for  Channel 
280A  (BPH  850613MB)  to  specify 
operation  on  Channel  280C2.  The 
allotment  can  be  made  at  Harbor 
Springs,  Michigan  if  Channel  28QA  is 
removed  bom  Mio.  Michigan.  The 
petitioner  has  proposed  the  substitution 
of  Channel  272A  for  Channel  280A  at 
Mia  The  coordinates  used  for  Channel 
281C2  at  Mio  are  44-'40-00  and  84-15-3a 
The  coordinates  used  for  Channel  280C2 
at  Harbor  Springs  are  45-29-02  and  84- 
58-00.  Canaidian  concurrence  must  be 
obtained  for  the  allotment  of  either 
channel. 

DATES:  Comments  must  be  filed  on  or 
before  August  1. 1988.  and  reply 
comments  on  or  before  August  16. 1988. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows: 

David  C  Schaberg,  6250  S.  Cedar,  Suite 
12B001.  Lansing.  Michigan  48911-5715 


itwn:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-28a  adopted  May  9. 1988.  and 
released  June  la  198&  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  bom  the  Commission's 
copy  contractors.  International 
Transportation  Service,  (202)  857-3800. 
2100  M  Staeet  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  die  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  Seie  47  CFR 
1.415  and  1.420. 

List  of  Sul^ecto  in  47  CFR  Part  73 

Radio  Broadcasting. 
Federal  Communications  Commission. 
Steve  Ksiniiier. 

Deputy  Chief,  Micy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc  88-14Z10  Piled  6-22-88;  8:45  am] 
BIUJNQ  cooc  sriKOi-a 


47CFRPart73 

[MM  Docket  Na  88-259,  RM-5892  and  RM- 
6292] 

Radio  Broadcasting  Services;  Faribault 
and  Blooming  Prairia.  MN 

AQENCv:  Federal  Communications 
Commission.  | 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  three  petitions  for  rule 
making.  The  petitions  are  mutually 
exclusive.  KDHL,  Inc.  requests  the 
substitution  of  FM  Channel  29eC2  for 
Chaimel  240A  at  Faribault.  Minnesota, 
and  modification  of  its  license  for 


Pedawi  Regbtor  /  Vol.  53.  No.  121  /  Thursday.  June  23.  1968  /  Proposed  Rules 


2S67S 


Station  KOHL  to  specify  operation  on 
the  new  cbtnneL  The  Commission  has 
also  received  a  request  from  Richard 
lohnson  reduesting  the  allotment  of 
Channel  2^6C2  to  Faribault  as  its  second 
FM  Channl4.  The  third  petition  was  filed 
by  Bloomih^  Prairie  Development 
Corporatioii  proposing  the  allotment  of 
FM  Channlel  29eA  to  Blooming  Prairie, 
MinnesotaLjas  that  community's  first  FM 
service.  There  is  a  site  restriction  11.8 
kilometerd  iouthwest  for  Channel  298C2 
at  Faribault  at  coordinates  44-14-14  and 
9^-23-41.  Channel  299A  at  Blooming 
Prairie  has  a  site  restriction  10.7 
kilometersifast  at  coordinates  43-51-25 
and  92-55-rlO. 

DATES:  Coniments  must  be  filed  on  or 
before  August  1. 1988,  and  reply 
comments  On  or  before  August  16, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  OC  20554.  In 
addition  tci  filing  comments  with  the 
FCC,  interff  ted  parties  should  serve  the 
petitioner,  pr  its  counsel  or  consultant, 
as  follows: 

Richard  J.  Hayes,  1359  Black  Meadow 
Road.  Sp<>tsylvania.  Virginia  22553 
(Counsel  for  KDHL,  Inc.). 

Richard  Johnson,  1044  Westwood  Drive, 
Faribault.  Minnesota  55021. 

Christopheki  J.  Reynolds,  Dempsey  and 
Koplovitk  1401  New  York  Avenue 
NW..  Washington.  DC  20005. 

FOR  PURTHBI INRMMATION  CONTACT: 

Kathleen  S^ieuerie,  Mass  Media 
Bureau.  [2t^)  634-6530. 

SUPPLEMElitARV  INFORMATION:  This  is  a 
summary  oifthe  Commission's  Notice  of 
Proposed  Rile  Making,  MM  Docket  No. 
88-259,  ad0(ted  May  4, 1988,  and 
released  Jt«ie  10, 1988.  The  full  text  of 
this  Commilsion  decision  is  available 
for  inspection  and  copying  diuing 
normal  buaihess  hours  in  the  FCC 
Docketo  Bt^ch  (Room  230),  1919  M 
Street  NW;  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contreptors.  International 
Transcriptiion  Service,  (202)  857-380a 
2100  M  Strict  NW.,  Suite  140, 
Washingtoa  DC  20037. 

ProvisioiK  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fit>m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideratipn  or  court  review,  all  ex 
parte  contQOts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  lihvolve  channel  allotments. 

See  47  Cfk  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
For  information  regarding  proper  filing 


procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

list  of  Subiecto  In  47  CFR  Part  73 

Radio  Broadcasting. 

Federal  Communications  Commission. 
Steve  Kaminar 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-14211  Fded  6-22-88;  8:45  am] 
saxsta  oooe  nn^et-m 

DEPARTMENT  OF  TRANSPORTATION 

NaUoMl  Highway  Traffic  Safaty 
Admbilatratlon 

49  CFR  Part  571 
(Docfcet  No.  87-06;  Notice  2] 

Fadanri  Motor  Vahlda  Safaty 
Standarda;  Lampa,  Raflaetiva  Davlcaa, 
and  Aaaodatad  Equlpmant 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACnON:  Termination  of  rulemaking. 

summary:  This  notice  terminates 
rulemaking  on  daytime  running  lamps 
PRLs),  originally  proposed  by  the 
agency  on  March  24, 1987,  as  an  item  of 
optional  motor  vehicle  lighting 
equipment  One  objective  of  the 
proposal  was  to  facilitate  sale  in  the 
United  States  of  vehicles  manufactured 
in  Canada  where  daytime  running  lamps 
will  be  mandatory  by  the  end  of  the 
decade.  However,  a  survey  of 
manufacturers  disclosed  none  who 
planned  to  take  advantage  of  the  option. 
Further,  because  a  final  rule  could  run 
counter  to  some  State  laws  governing 
daytime  use  of  motor  vehicle  lighting 
equipment,  the  agency  has  determined 
under  Executive  Order  12612  that  there 
is  no  national  safety  need  requiring  its 
adoption.  However,  the  agency  is 
encouraging  the  American  Association 
of  Motor  Vehicle  Administrators  and 
other  revelant  groups  to  eliminate  any 
State  restrictions  that  would  preclude 
useofDRLs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jere  Medlin,  Office  of  Rulemaking, 
NHTSA.  Washington,  DC  (202-36ft- 
5276). 

SUPPIEMENTARY  INFORMATION: 

Implementing  the  grant  of  petitions  for 
rulemaking  submitted  by  the  Insurance 
Institute  for  Highway  Safety  (UHS)  and 
the  Traffic  Safety  Board  of  Nassau 
County  (New  York),  NHTSA  proposed 
on  March  24, 1987,  that  a  motor  vehicle 
could  be  equipped,  at  its  manufacturer's 
option,  writh  a  front-mounted  lamp,  or 
lamps,  that  would  (^rate  during  the 


daytime  when  Uie  ignition  is  on  (52  FR 
9318).  miS  argued  diat  such  a 
requirement  would  promote  safety, 
preempt  potentially  conflicting  state 
legislation,  and  further  international 
harmonization  of  standards. 

nHS  had  concluded  through  its  own 
experiments  using  a  fleet  of  over  2O0O 
vehicles  throughout  most  of  the  United 
States  that  there  was  a  7  percent 
difference  in  the  ratio  of  relevant 
reported  crashes  to  total  multiple 
vehicle  crashes  for  modified  vehicles 
compared  with  control  vehicles,  noting 
that  this,  however,  was  somewhat  less 
than  had  occurred  in  two.8candinavian 
countries  where  the  lamps  have  been 
mandatory.  It  also  found  that  some 
States  forbid  use  of  parking  lamps 
without  the  headlamps,  or  the  use  of 
parking  lamps  "for  illumination",  thus 
presenting  unnecessary  and  unintended 
restrictions  on  DRLs.  It  also  concluded 
that  an  amendment  was  especially 
appropriated  because  Canadb  had 
proposed  DRLs  and  their  allowance  in 
the  United  States  would  further  the 
cause  of  international  harmonization  of 
safety  standards. 

NHTSA  tentatively  agreed  that 
clarification  of  State  laws  was 
necessary  for  installation  and  use  of  . 
DRLs  on  motor  vehicles.  Further,  to  the 
extent  that  cars  manufactured  in 
Canada  for  sale  in  the  United  States  are 
equipped  writh  DRLs.  NHTSA  sought  to 
ensure  that  there  is  no  legal  inhibition  to 
their  introduction  and  use  in  this 
country.  However,  it  could  not  conclude 
that  DRL's  should  be  mandated;  the 
benefits  ascribed  to  DRLs  could  be  due 
in  part  to  the  different  ambient  light 
levels  in  the  Northern  latitudes,  given 
the  fact  that  the  UHS  study  conducted  in 
the  U.S.  showed  a  lesser  benefit  than  the 
Scandinavian  experience.  Thus,  the 
agency  proposed  that  installation  be 
optional  with  the  manufacturers. 

Comments  by  manfactiuers  tended  to 
oppose,  rather  than  support,  the 
proposal.  When  contacted  by  NHTSA 
representatives,  manfacturers  and  their 
trade  organizations  such  as  Motor 
Vehicle  Manufacturers  Association  and 
Automobile  Importers  of  America  said 
they  had  no  plans  to  take  advantage  of 
the  proposed  option.  Finally,  the  agency 
has  taken  inot  consideration  Executive 
Order  12612  "FederaUsm"  which  was 
issued  after  the  pubUcation  of  the 
proposal.  The  purpose  of  the  Order  is  to 
limit  Federal  preemption  of  State  laws, 
unless  preemption  is  necessary  to 
address  a  national  safety  need.  Since  a 
national  safety  need  warranting 
mandating  DRL's  was  not  dearly 
demonstrateds  when  the  proposal  was 
issued,  and  an  amendment  would  have  a 
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preemptive  effect,  this  was  a  further 
reason  not  to  adopt  the  proposal. 
NHTSA  is  therlbre  terminating  j 

rulemaking  on  this  subject.  _ 

However,  the  agency  believes  that 
there  may  be  potential  merit  in  the  use 
of  DRLs  in  this  country,  and  plans  to 
monitor  any  safety  benefit  studies  made 
by  the  Canadian  Government.  It  also 
plans  to  work  with  the  States  to  remove 
any  legiriation  diat  would  prevent  the 
types  of  DRL  that  will  be  used  in 
Canada,  and  has  asked  the  American 
Association  of  Motor  Vehicle 
Administrators  and  will  ask  die 
National  Committee  on  Uniform  Traffic 
Laws  and  Ordinances  to  urge  State  in 
potential  conflict  with  DRLs  to  revise 
any  laws  that  might  pn^bit  or  inhibit 
their  use. 

(15  U.S.C  1392, 1407:  delegations  of  authority 
■I  49  CFR  1.S0  and  501.8) 

Issued  on:  )nne  10, 1908.  ..  | 

Banry  Pelika,  ! 

Associate  Administrator  for  Rulemaking. 
(FR  Doc  88-14141  Filed  0-22-88: 8:45ain] 
tO0K4St 


DEPARTMENT  OF  THE  INTEfllOR 
FIsli  and  WMRfe  Service 
50  CFR  Part  17 

cnaangvva  ano  TiranBnMi  WNcnm 
■nonHniBi  wiDiannvsi  Of  iTopoMQ 
RutetoUeir 


AQENCV:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule:  withdrawal 


f:  The  Service  gives  notice  of 
the  wididrawal  of  the  proposed 
regulation  to  list  Sabal  miamiensis 
(Miami  palmetto)  as  endangered, 
pursuant  to  die  Endangered  Species  Act 
of  1973,  as  amended.  This  palm, 
restricted  to  Dade  County,  Florida,  was  ' 
proposed  as  endangered  on  November  4, 
1986.  Based  on  evaluation  of  comments 
and  data  available  following  publication 
of  die  proposed  regulation,  the  Service 
has  determined  that  Sabal  miamiensis 
should  be  withdrawn  from  consideration 
for  listing  as  an  endangered  species 
because  it  appears  to  be  an  invalid 
taxon. 


:  The  complete  file  for  this 
proposed  action  is  available  for 
inspection,  by  appointment  during 
normal  business  hours  at  the  ' 

Jadcsonvffle  Field  Office.  U.S.  Fish  and 
Wildlife  Service,  3100  University 
Boulevard  South.  Suite  12a  Jacksonville, 
Florida  32210  (904/791-2580  or  FTS  946- 
2580). 


TON  RMTHai  mFOmiATION  CONTACR 
Mr.  David  ).  Wesley,  Field  Supervisor,  at 
the  above,  "aooness.** 

SUPPLEMENTAIIV  mrOMIATION: 

Background 

Sabal  miamiensis  (Miami  palmetto) 
was  described  by  Zona  in  1985,  based 
on  material  from  Broward  and  Dade 
Counties,  Florida.  The  plant  is  currently 
restricted  to  Dade  County,  where  only  a 
few  survive.  Zona  separated  Sabal 
miamiensis  from  its  widespread 
relatives  Sabal  palmetto)  and  Sabal 
etonia  by  a  suite  of  characters  including 
large  fruit  size,  lack  of  an  above-ground 
trunk,  and  three  orders  of  branching  in 
the  flower  stalk.  The  plant  was 
apparently  always  been  restricted  to  the 
pine  rocklands  of  Broward  and  Dade 
Counties.  This  habitat  type  has  been 
almost  completely  eliminated  by 
residential  and  commercial 
development. 

Based  on  thi»  information,  and 
comments  received  frt>m  other  Florida 
botanists,  the  Service  proposed  Sabal 
miamiensis  as  an  endangered  species, 
pursuant  to  the  Endangered  ^)«:ies  Act 
of  1973,  u  amended  (Act),  in  die  Federal 
Register  of  November  4. 1960  (SI  FR 
40051).  The  proposal  solidtied  comments 
and  information  on  Sabal  miamiensis 
from  any  interested  parties. 

One  of  the  comments  received 
following  the  proposed  indicated  that 
there  was  substantial  scientific 
disagreement  oooceming  die  taxonomic 
status  of  Sabal  miamiensis.  In  a  letter 
dated  January  23. 1987,  Dr.  Robert  W. 
Read  of  the  Smithsonian  Institution,  a 
botanist  specializing  in  palms,  indicated 
his  belief  that  Sabal  miamiensis 
represented  a  peri|dieral  population  of 
Sabal  etonia  (scrub  palmetto),  a 
widespread  Florida  species.  Dr.  Read 
has  accumulated  a  large  amount  of 
information  on  variation  in  die  genus 
Sabal  in  Florida,  and  finds  that  the 
characters  used  to  separate  Sabal 
miamieiMs  fall  widiin  the  range  of 
variation  found  in  populations  of  Sabal 
etonia.  Dr.  Read  has  examined  the 
remaining  living  plants  described  as 
Sabal  miamiensis  in  Dade  County,  and 
feels  that  they  represent  the 
southernmost  population  of  SaiKiy 
etonia,  not  a  new  species.  Service 
botanists  subsequendy  met  with  Dr. 
Read  to  review  his  unpublished  data 
and  to  discuss  this  proUem  with  him. 

The  comment  period  was  reopened  to 
extend  the  deadline  for  making  a  final 
decision  and  to  allow  for  fruther 
information  to  be  received  (Fedeiel 
Register.  July  21. 1987;  52'FR  27347).  This 
was  in  accordance  widi  section 
4(bU6)(BXi)  of  the  Act.  which  allow»  a  6- 


month  extension  of  the  1-year  deadline 
within  which  the  Service  must  ordinarily 
take  final  action  on  a  proposed 
regulation  to  list  a  spedes.  The  deadline 
for  final  action  was  therefore  extended 
to  May  4. 1988. 

The  Service  contacted  several 
botanists  to  obtain  fiuther  comments  on 
the  taxonomic  status  of  Sabal 
miamiensis,  but  Mr.  Zona  and  Dr.  Read 
appear  to  be  the  only  individuals  who 
have  evaluated  the  status  of  the  palm. 

Five  other  comments  were  received 
supporting  listing  of  Sabal  miamiensis 
as  an  endangered  species,  but  only  Mr. 
Zona's  letter  contained  coamieats 
addressing  the  taxonomic  question.  Dr. 
Read's  comments  oppose  the  listing  of 
Sabal  miamiensis  on  the  grounds  that 
this  population  does  not  merit 
taxonomic  recognition. 

The  Service  believes  that  Dr.  Read's 
unpublished  data  are  substantial  enough 
to  place  the  taxonomic  validity  of  Sabal 
miamiensis  in  doubt.  Sabal  miamiensis, 
therefore,  fits  category  3B  in  die 
Service's  September  27, 1965  plant 
notice  of  review  (SO  FR  39526):  that  is,  a 
species  which  does  not  meet  the  Act's 
diefinition  of  "species",  but  which  may 
be  reevaluated  in  the  fiiture  on  the  basis 
of  subsequent  research.  Mr.  Zona  and 
Dr.  Read  both  intend  to  puUish  further 
on  Sabal  systonatics.  in  the  event  that 
this  disagreement  is  resolved  in  favor  of 
Sabal  miamiensis  representing  a  distinct 
species  or  variety,  the  Service  will 
reevaluate  whether  listing  of  Sabal 
miamiensis  pursuant  to  the  Act  is 
appropriate.  Therefore,  it  is  possible  that 
the  species  will  again  be  proposed  as 
endangered  or  threatened. 

Based  on  the  best  correndy  available 
commercial  and  scientific  data, 
however,  the  Service  has  concluded  that 
the  proposal  to  list  Sabal  miaaiiensis  as 
an  endangered  species  should  be 
withdrawn  at  this  time. 

Reffemices  died 

Zona.  S.  1985.  A  new  species  olSabaJ 
(Palmae)  from  Florida.  Brittonia  37(41:380- 
308. 

Author 

The  primary  audior  of  this  notice  is 
Dr.  Michael  M.  Bentzien.  U.S.  Hsh  and 
Wildlife  Service.  3100  University 
Boulevard  South,  Suite  120,  Jadcsonville, 
Florida  32216  (904/791-2580  or  FTS  940- 
2580). 

Autliority 

The  authority  fbr  this  action  is  the 
Endangetvd  Spisdos  Act  (M  U.S.C  1531 0f 
se?.:  Pub.  L  «8-aai,  87  StaL  I84:  Pib.  L  94- 
asa  98  StaL  Ml:  Pub;  L.  86-682, 92  Stat  3751: 
Pub.  L  96-USl  98  Stat  1225:  Pub.  L  97-804. 98 
Siatl411). 
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List  of  Sub{«ct8  in  50  CFR  Pntl7 

Endangered  and  threatened  wikflife. 
Fish,  Marine  mammals.  Plants 
(agriculture]. 

Dated:  June  3, 1986. 
SuuBRaook 

Acting  Assisttnl  Secretary  for  Fish  and 
WUdlifeandPaiks. 
(FR  Doc.  68-U24a  Filed  6-22-88:  &45  am] 
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Notices 


Fadatal  Rsgirtar 

VoL  53,  No.  121 
Thursday,  June  23.  1968 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  comniittee  meetings,  agency 
decisions  and  njNngs,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  arxJ  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Valle  Vidal  Area  Amendment  to  the 
Canon  National  Forest  Land 
Management  Plan,  Canon  National 
Forest,  Taos  and  CoHax  Counties,  NM; 
Intent  To  Prepare  an  Environmental 
Impact  Statement  Delay  ' 

Purpose  and  Need:  The  Department  of 
Agriculture,  Forest  Service,  will  prepare 
an  environmental  impact  statement  for 
the  management  of  the  Valle  Vidal 
Management  Area  on  the  Carson 
National  Forest.  This  environmental 
analysis  will  establish  the  integrated 
management  prescriptions  for  the  area. 
It  will  be  developed  under  regulations 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  (40  CFR  Parts  1500- 
1508)  and  the  National  Forest 
Management  Act  (NFMA)  (36  CFR  Part 
219). 

In  early  1982,  the  Pennzoil  Company 
of  Houston,  Texas,  donated  101,794 
acres  of  its  492.560-acre  Vermejo  Ranch 
in  northeastern  New  Mexico  to  the 
people  of  the  United  States  through  the 
Forest  Service,  U.S.  Department  of 
Agriculture.  It  is  now  a  part  of  the 
Carson  National  Forest. 

The  area  is  known  as  the  Valle  Vidal 
Area  (formerly  called  the  Vermejo  Unit) 
and  is  administered  for  its  resource 
values  consisting  of  nunerals,  timber, 
grazing,  fisheries,  and  wildlife  etc. 
Outstanding  scenic  and  recreation 
values  have  been  made  available  for 
public  enjoyment.  Outdoor  recreation 
opportunities  include  camping,  hiking, 
fishing,  hunting,  cross-country  skiing, 
and  birdwatching. 

The  Multiple  Use  Area  Guide  was 
approved  April  7, 1983.  and  provides 
interim  management  direction  for  the 
area.  The  Decision  Notice  directs  that 
the  management  of  the  area  be  "multiple 
use  managemnt  of  the  land  for  its  unique 
combination  of  tvildland  resourees. 
primarily  public  outdoor  recreation. 


continued  timber  production,  forage  for 
livestock  and  wildlife,  unique  wildlife 
habitat  and  watershed." 

Interim  implementation  plana  are  in 
effect  for  managing  resources  such  as: 
Forage  allocation,  recreation 
management,  access,  etc.  in  accord  tvith 
the  coordinating  requirements  in  the 
multiple  use  area^de. 

Forest  Plan:  The  Carson  Forest  Plan 
was  implemented  in  December  1986.  The 
Record  of  Decision  for  the  Forest  Plan 
EIS  (October  31, 1986)  deferred  the 
allocation  decision  on  the  Valle  Vidal  to 
this  environmental  analysis. 

The  purpose  of  this  analysis  is  to 
define  the  issues  relevant  to  integrated 
resource  allocations  for  the  Valle  Vidal 
Area,  Management  Area  21,  evaluate 
alternative  management  strategies  for 
addressing  the  identified  issues,  and 
reconunend  the  management  strategy 
which  will  provide  the  greatest  net 
public  benefits  from  this  management 
area.  The  results  will  be  compatible 
with,  and  become  part  of  the  Carson 
Forest  Plan  as  the  Valle  Vidal 
Management  Area  (page  230  in  Forest 
Plan). 

Issues,  Concerns  and  Opportunities:  A 
number  of  issues  and/or  concerns  have 
been  raised  by  the  public.  New  Mexico 
Department  of  Game  and  Fish,  and 
Forest  Service  personnel.  Many  issues 
relevant  to  management  of  the  area 
were  identified  during  the  Forest 
planning  process  and  during  preparation 
of  the  various  documents  guiding 
present  management  of  this  area.  A 
number  of  public  involvement  activities 
have  been  conducted  to  identify  issues 
relevant  to  management  of  the  area. 

A  number  of  potential  issues  have 
been  identified.  Many  of  these  are  not 
relevant  to  the  purpose  of  determining 
the  best  integrated  resource  allocations 
for  this  management  area.  Others  are 
more  appropriate  for  analysis  of  site 
specific  projects  and  others  are 
indicators  of  an  underlying  allocation 
issue.  Potential  issues  have  been 
screened  and  selected  as  the  major 
issues  to  be  analyzed.  i.e.,  riparian/ 
watershed  condition,  wildlife,  fish,  etc. 

Public  Comments:  The  Carson 
National  Forest  has  initiated  the  scoping 
process.  Individuals,  groups  and 
agencies  are  encouraged  taparticipate 
or  keep  themselves  informed.  Contact: 
Land  Management  Planning,  Carson 
National  Forest,  P.O.  Box  558.  Taos. 
New  Mexico  87571  —  (505)  758-6200.  A 


draft  of  the  EIS  originally  scheduled  to 
be  published  in  April.  1988.  is  now 
scheduled  to  be  published  in  January. 
1989.  A  document  outlining  work  done 
to  date,  including  an  overview  and  a  list 
of  the  decision*  to  be  made  (issues),  is 
being  sent  out  to  those  who  have 
expressed  an  interest  in  this  analysis. 

Decision  Maker  The  Regional 
Forester  is  the  responsible  official  who 
will  decide  on  the  management  strategy 
to  be  implemented  on  the  Valle  Vidal 
Area,  Management  Area  21. 
John  C  Bedell. 
Forest  Supervisor. 
June  13,  IQSa 

[PR  Doc.  88-14220  Filed  6-22-8&-  8:45  am) 

MUJNQ  CODE  S410-11-W 


COMMISSION  ON  CIVIL  RIGHTS 

Nortti  Dakota  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rdes  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  North  Dakota  Advisory 
Committee  to  the  Commission  will 
convene  at  10:00  a.m.  and  adjourn  at 
12:00  noon,  on  August  26. 1988.  at  the 
Doublewood  Ramada  Inn,  1400  East 
Interchange  Avenue.  Bismarck.  North 
Dakota.  The  purpose  of  the  meeting  is  to 
plan  activities  and  programming  for  the 
coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Bryce  Streibel 
or  Philip  Montez,  Director  of  the 
Western  Regional  Division,  (213)  894- 
3437  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  reqidre  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  office  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  June  IS,  198& 
Susan  J.  Prado. 

Acting  Staff  Director.  I 

[PR  Doc.  88-14129  Rled  8-22-88;  8:45  am] 
COOtMM-SI-M 
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DEPARmpT  OF  COMMERCE 

Patent  end  trademeik  Office 

(Dockat  Nai^TIMiail 

Endranlc  Dete  DIseemlnetion  PoBdee 
■na  vRMieenve 

AQENCV:  Patent  and  Trademaric  Office. 
Coaunerc&l 

ACnoM:  Mbosed  amendment  of 
electronic  a »ta  dlMneihiation  polidee 
and  guidetirtw;  leqnest  for  puUie 
comment  '  > 

SumiMiv:  jn^e  U.S.  Patent  and 
Trademaild  Office  (FTO)  has  imdertaken 
a  program  t0  automate  its  operations. 
As  a  lesultj  electronic  patent  and 
dadeumk  oata  are  being  created  and 
new  teconnnee  we  being  implemented 
to  expend  lie  ose  of  the  PTO's 
collectimi  ^t  electronic  infonnatioa. 
whic^will  jOontaiB  aM  U.&  patents  and 
rsgisterad  tiMfaouBka  and  selected 
facdgB  patltrts.  These  data  bases 
coaqniae  ofiie  of  tfM  largest  infoniation 
resources  qI  the  Nation. 

To  falfiUiifes  mission  to  disseminate 
informatio^Lnd  lo^iiide  the 
managSBMK  of  its  electronic 
infonaatiaelieeoiiroes.  on  |aie  a  lOM, 
the  PTO  isiMed  fsidaliaes  end  peUdes 
for  dissemnatiaB  end  distribution  of 
electronic  pitent  data.  These  were 

^  49  Fedacal  Ragistar  24585 
I).  Subsequendy.  the  Office 
lient  and  Budget  issued 
revised  poEcies  and  expanded 
guidelines  mt  electronic  data 
disseminatten  in  OMB  Circular  A-130 
dated  Decamber  1985  and  entitled 
"Managemoat  of  Federal  Information 
Resourcea.** 

On  AugiMt  20. 1987.  PTO  published  in 
52  Federal  ptegMer  31442  a  notice  (1)  to 
inform  the  bublic  of  the  PTO's  intention 
to  amend  lik  pcidng  policy  for  data  base 
products,  aind  to  expand  the  scope  of  its 
disseminatjipn  policies  and  guidelines  to 
encompass  patent  and  trademark 
electronic  wta;  (2)  to  explain  the  current 
situation  Wijth  regard  to  public  access  to 
automated!  iatent  and  tredemaric  search 
rooms  andjlibreiies:  and  (3)  to  solicit 
public  oonftHtnts  on  the  intended 
proposals. 

On  December  la  1987.  Pit)  published 
in  52  FedsMl  Ra«istar  46815  a  notice 
amending  ue  pricing  policy  for  data 
base  prodeots  and  expanding  the  acope 
of  the  poboiBs  and  guidelines  to 
encomiMS^  patent  and  trademark  data. 
That  noticealso  extended  the  period  to 
December  PDU 1987  farrcoeivieg  pidMc 
comments  kb  alternatives  ior  fanding 
public  access  to  patent  or  trademark 
search  roofas  or  libraries. 


published  i 
(June  14,: 
ofl 


Bradford  R.1 


The  purpose  of  this  notice  is  to  inform 
the  pabbc  of  die  PTO's  faitentioa  to 
publish  a  oomprefaeesive  edition  of  the 
policies  and  goideliBes  and  to  sdidt 
comments  about  them,  The  proposed 
policies  and  gnideiines  in  this  notice 
would  re|riaoe  die  pobdes  and 
guidelines  peUished  in  die  June  14, 1984 
and  December  10, 1987  notices. 

DATi:  Comments  should  be  submitted 
no  later  than  August  24, 1988.   i 
ADOiig««:  Comments  should  be 
addressed  to:  Donald  J.  Qu^  Assistant 
Secretary  and  Commissioner  of  Patents 
and  Trademarks,  U.S.  Petent  and 
Trademarii  Office,  Washington.  DC 
20231. 

I  contact: 

ret708-S67-lS72. 

r/wv  mfomutmn:  The 
Patent  and  Trademark  Office  (PTO)  has 
detemdaed  that  flds  nodoe  is  not  a 
major  ride  withhi  the  meaning  of  secdon 
1(b)  of  Etxecutiye  Order  12291. 
Tlierefore.  a  Regulatory  Impact  Analysis 
has  not  nor  will  be  prepared.  Because^ 
notice  of  prqposed  rulemaking  and  an 
opportunity  for  public  coounent  are  not 
required  to  be  ^ven  for  this  amended 
pcdicy  statement  by  die  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(A)).  no 
initial  or  find  Regulatory  Flexibility 
Analysis  has  to  be  or  will  be  prepared. 
The  PTO  has  also  determined  that  this 
notice  has  no  federalism  imidications 
affecting  the  relationship  between  the 
national  government  and  the  States  as 
outlined  in  Executive  Oder  12812.  This 
notice  does  not  contain  a  collection  of 
information  for  purposes  of  the 
Paperworie  Reduction  Act 

Backgnmnd 

In  response  to  Pub.  L  96-617,  the  1980 
legislation  which  amended  patent  and 
trademark  laws,  the  PTO  prepared  and 
submitted  a  plan  for  the  automation  of 
its  operations  to  Congress  on  December 
13. 1982.  The  plan  centered  on  two  basic 
concepts:  The  creation  of  electronic  data 
bases  that  (1)  would  eventually  r^lace 
the  PTO's  all-paper  patent  and 
trademaric  files,  and  thereby  improve 
their  integrity  and  quality;  and  (2)  would 
support  searches,  examinations,  office 
actions  and  other  office  functions 
throu^  electronic  workstations  which 
would  provide  text  and  image  retrieval 
capabilities  and  perform  other 
automation  fonctions. 

Active  Federal  trademark 
registrations  have  been  converted  to  an 
electronic  data  base  of  textual  and 
digital  image  dsta  A  oompuler  system 
has  been  instwlWid  to  enable  examiners 
to  seuch  the  date  base  for  textual  data 
and  codes  describing  designs,  and  to 


retrieve  and  display  all  infonnation  as  a 
substitute  for  paper  file  searches. 

An  Aotonated  Patent  ^stem  (APS) 
has  been  installed  for  test  and 
evaloation  purposes,  using  one  petent 
examining  group  as  an  operational 
testbed.  Major  operational  components 
of  APS    laiy  scale  computers  with 
conventional  magnetic  storage  devices, 
a  high-speed  local  area  data 
communications  network,  and  electronic 
woricstations  equipped  with  two  high 
resolution  graphic  diqilays  and  laser 
printers— were  interconnected  on  July  1. 
1986  to  enable  system  test  and 
evaluation  to  b^in  in  the  testbed  group. 
Optical  diric  storage  units  were 
subsequendy  instaJled  to  house  the  test 
data  Imae  of  digital  images  of  U.S.  and 
foreign  patents.  Other  equipment 
needed  to  sinndate  die  system's 
performance  under  full  woridoad 
conditions  has  been  installed  and  is 
being  evaluated. 

The  text  of  U.S.  patents  issued  since 
1975  was  entered  in  the  system  to 
provide  the  data  base  for  use  with  full 
text  searching  capabilttiea  of  APS. 
Images  of  all  U.S.  and  selected  foreign 
patents  in  die  testbed  group's  search 
files  have  been  converted  to  digital  form 
and  are  bdng  placed  on  optical  disks  for 
use  in  electronic  classification  and 
combined  text  classification  searches. 
Woiic  has  begun  to  (figitize  the  entire 
backfile  of  U.S.  patents.  Through 
exchange  agreements  with  European 
and  Japanese  Patent  Offices,  European 
patents  issued  since  1920  and  all 
Japanese  patents  have  been  or  will  be 
converted  to  a  common  facsimile 
standard  and  key  patents  will  be 
entered  for  on-line  retrieval 

Text  search  capabilities  of  APS  are 
now  available  to  all  PTO  examiners.  A 
decision  on  the  next  incremental 
deployment  of  the  digital  image  retrieval 
and  other  electronic  searching 
capabilities  is  planned  to  be  made  in 
mid-1988.  Additional  system  capabilities 
for  office  antoaaation  and  other 
administrative  support  will  be  added  to 
those  already  installed  in  die  testbed 
over  the  next  several  months  to 
supplement  the  search  and  retrieval 
capabilities.  Examiners  will  be  provided 
with  access  to  commercial  data  bases, 
such  as  industry-specific  data  bases, 
through  APS,  fitnn  the  electronic 
woricstations. 

At  the  presient  time,  neither  the 
trademaric  nor  the  patent  automated 
systems  has  been  deployed  to  the  public 
search  rooms.  However,  public 
evaluation  of  the  Antomated  Patent 
System  began  in  Jaunery  1988  and  is 
scfaednled  to  condude  in  Jane  198&  It  is 
expected  that  putdic  evaluation  of  the 
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trademark  automated  system  will  be 
conducted  in  mid-year  1988,  and  that 
such  system  could  be  ready  for  public 
deployment  prior  to  the  end  of  the 
current  authorization  cycle,  which  is 
September  30, 198&  According  to  the 
1987  edition  of  the  Automation  Master 
Plan,  full  deployment  of  the  automated 
patent  system  to  the  public  search  room 
is  scheduled  for  fiscal  year  1991. 

Under  the  provisions  of  Pub.  L  99-607. 
which  authorizes  appropriations  through 
September  30. 1988,  "The  Commissioner 
of  Patents  and  Trademarks  may  not 
impose  a  fee  for  use  of  public  patent  or 
trademark  search  rooms  and  libraries. 
The  costs  of  such  rooms  and  libraries 
shall  come  from  amounts  appropriated 
by  Congress."  In  anticipation  of  the 
need  to  propose  authorizing  legislation, 
for  fiscal  years  1989  through  1991. 
comments  were  requested  regarding 
three  potential  funding  alternatives  to 
support  the  automated  public  search 
rooms.  They  are: 

(1)  Use  of  taxpayer  revenues.  The 
costs  of  supporting  the  automated  public 
search  rooms  could  be  covered  by  funds 
appropriated  specifically  for  that 
purpose  by  Congress.  No  statutory 
changes  would  be  required  for  this 
option.  Presently,  the  paper  search 
rooms  are  being  supported  with 
appropriated  fimds.  Under  current 
funding  levels  and.  in  the  absence  of 
authority  to  charge  fees  for  this  purpose, 
the  public's  access  to  automated  search 
rooms  would  be  restricted.  By  1995. 
85%-90%  of  the  total  operating  costs  of 
the  Office  will  be  supported  by  fees. 
Progressive  implementation  of 
maintenance  fees  account  for  that 
income. 

(2)  Use  of  general  fee  revenues.  The 
marginal  costs  of  supporting  the 
automated  public  search  rooms  could  be 
apportioned  as  a  cost  of  prosecuting  an 
application  or  derived  fiY>m  the  total 
available  fee  revenues  collected  by  the 
PTO.  Under  this  alternative,  the  costs 
for  the  automated  public  search  rooms 
would  be  borne  by  all  users  of  the 
patent  and  trademark  systems.  The  user 
chaige  prohibitions  in  Pub.  L  99-607 
would  have  to  be  modified  to  permit  this 
option. 

(3)  Establish  specific  user  charges  for 
access  to  the  public  search  rooms. 
Under  this  alternative  such  charges  for 
access  to  the  automated  trademark  and 
patent  systems  in  the  public  search 
rooms  would  be  consistent  with  the 
guidelines  of  OMB  Circular  A-130.  and 
would  be  established  through  the 
rulemaking  process.  The  marginal  costs 
for  the  pulbic  search  rooms  under  this 
alternative  would  be  borne  only  by 
those  who  actually  use  the  public  search 
rooms.  A  selected  number  of  bee  hours 


would  be  provided  to  all  users  of  the 
system.  The  user  charge  prohibition:  in 
Pub.  L  99-607  would  have  to  be 
rescinded  to  permit  this  option. 
Response  to  Comments  on  the 
Proposed  Funding  Alternatives: 
The  PTO  received  21  letters  in 
response  to  the  notices  published  on 
August  20. 1987  and  December  10. 1987, 
which  extended  the  time  for  commenting 
on  the  proposed  funding  alternatives. 
Twelve  respondents  advocated  the 
use  of  taxpayer  revenues.  Four  reasons 
generally  were  given  to  support  this 
position:  (1)  Congress  mandated  that 
PTO  user  taxpayer  revenues  to  provide 
public  access  to  the  automated  search 
systems;  (2)  free  access  to  automated 
search  systems  is  instrumental  to 
achieving  Constitutional  purpose  of  the 
PTO;  (3)  user  fees  would  impose  an 
undue  burden  on  private  inventors, 
small  businesses  and  sole  practitioners; 
and  (4)  user  fees  would  restrict 
availability  of  public  information  and 
research. 

Seven  respondents  supported  at  least 
some  reliance  on  user  fees  for  the 
following  reasons:  (1)  Use  of  taxpayer 
funds  is  preferable  but  not  realistic  in  a 
time  of  budget  deficits — specific  user 
fees  for  on-line  access  is  the  only 
alternative  since  the  use  of  general  fee 
revenues  negatively  impacts  small 
inventors;  (2)  there  should  not  be  an 
unlimited  100  percent  tax  subsidy  for 
online  searching  for  full-time 
practitioners  who  charge  fees  for  their 
services — a  itainimum  service  level  of  no 
charge  to  any  customer  as  instituted  by 
the  National  Agricultural  Library  should 
be  considered:  (3)  PTO  should  establish 
specific  user  fees  to  cover  the  use  of  the 
search  facilities  fi-om  anywhere  in  the 
U.S.  instead  of  any  changes  which  give 
Washington,  DC  patent  attorneys  an 
unfair  advantage;  (4)  PTO  should 
consider  a  combination  of  general  fee 
revenues  and  specific  user  charges;  and 
(5)  PTO  should  consider  a  combination 
of  taxpayer  revenues  and  minimal  use  of 
general  fee  revenues. 

Two  respondents  addressed  issues 
not  directly  related  to  funding 
alternatives. 

The  following  comments  were 
submitted  concerning  policies  and 
gmdelines  not  included  in  the 
amendment  adopted  on  December  10, 
1987. 

Comment-  One  person  expressed 
concern  that  PTO  plans  to  offer  data  in 
the  public  search  rooms  which  was 
obtained  through  agreements  with 
certain  commercial  sources.  If  there  is 
any  charige  in  the  original  conditions 
upon  which  the  agreements  were 
predicated,  the  agreements  should  be 
renegotiated. 


Response:  The  FTQ  plans  only  to  offer 
data  in  the  public  search  room  for  which  ; 
there  are  no  restrictions  against  general 
dissemination.  In  order  to  access  ■■■'•,'■ 
commercial  data  bases  through  the 
automated  search  system,  the  user  wiU 
have  had  to  have  established  an  account 
with  the  data  base  vendor. 

Comment- One  person  stated  that  the 
PTO  has  no  legal  authority  to  condi^ct 
any  automation  project  in  the  Patent 
Depository  Libraries  (PDLs). 

Response:  The  PTO's  activities  with 
regard  to  the  Patent  Depository 
Libraries,  including  activities  associated 
with  automated  systems,  are  being 
carried  out  under  sections  6  and  13  of 
title  35.  United  States  Code. 

Comment-  PTO  should  clarify  its  plans 
for  using  published  nonpatient  literature 
which  is  private  material  and  subject  to 
copyright  protection. 

Aespon«e;  pro  has  not  developed    - 
plaiu  for  the  use  of  nonpatient  literature 
in  conjuntion  with  the  Automated  Patent 
System,  pending  resolution  of  technical 
and.  possibly,  legal  issues. 

Comment-  One  person  expressed 
concerns  about  the  trademark 
automated  search  system  including 
PTO's  plans  for  retaining  paper  files, 
applicability  of  the  system  for  use  by  the 
public,  and  public  evaluation  of  the 
system. 

Response:  PTO  coi^sistently  has  made 
the  commitment  to  hold  e  public  hearing 
prior  to  making  any  decision  about  the 
disposition  of  Uie  paper  patent  or 
trademark  files.  A  group  of  trademark 
practitioners  and  searchers  has  been 
conducting  a  limited  prototype  pubUc 
evaluation,  and  this  evaluation  is  being 
expanded.  Full  details  were  published  in 
the  Trademark  Official  Qazette  date 
May  10. 1988. 

Electronic  Data  Dissendnation  Policies 
and  Guidelines 

Dissemination  in  Government  Public 
Search  Facilities  and  Depository 
Libraries 

It  is  the  goal  of  the  PTO  to  achieve 
effective,  widespread  dissemination  of 
information  concerning  patents  and 
Federally  registered  trademarks  to  all 
segments  of  the  U.S.  public. 

A.  The  dissemination  goal  wiU  be 
accomplished  directly  by  the  PTO  by 
providing  electronic  search  and  retrieval 
services  to  the  public  in  search  facilities 
located  in  the  PTO.  in  other  fadlities 
which  may  be  established  by  the 
Government  and  in  Patent  Droository 
Libraries  (IVLs).  TOLs  are  F^eraL  State 
and  local  government,  university  or  non-  . 
profit  organization  libraries  designated 
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commercial  lervices,  will  be  chosen 
based  on  tha  method  «u)  criteria 
established  by  the  1963  revision  to  OMB 
Circular  A-  ip,  entitled  "Performance  of 
Commercial  Activities." 

Distribution  cfPTO  Data  for 
CommercidlXHasemiaatioa 

F.  In  addition  to  B.  and  C.  above.  &e 
PTO  will  pufsue  its  dissemination  goal 
indirectly  by  encouraging  the  private 
sector  to  offar  commercial  patent  and 
tradeinaric  4#arch  and  retrieval  services 
and  will  seilc  to  avoid  competition  widi 
private  sector  firms  in  providing  such 
services  to  the  public  outside  die  PTO 
seardi  faciM|ies  and  PDLs. 

G.  Fees  cnuged  for  bulk  data 
developed  ^y  Ae  PTO  will  be  based  on 

cost  of  providing  such 
irvices. 
R  Nerm^ly.  arrangements  will  be 
non-exclusiwe.  Bulk  resale  of  PTO  data 
will  be  paroftted  subject  to  die  terms  of 
each  btdk  «tta  sales  agreement 


L  Fees  dtaiged  to  the  |fuUic  for  U^- 
patent  and  trademark  data  products  will 
be  basefl  on  the  marginal  cost  of 
providing  such  products. 

J.  The  PTO  will  receive  non-U.S. 
electronic  patent  data  through  exchange 
agreements  with  oth^'  patent  offices 
.  and  international  inteigovernmental 
organizations.  In  general  the  PTO  will 
not  distribute  such  data,  excapt  in; 
conjunction  with  servioesthat  may  be 
provided  by  the  PTO  or  its  oeiitractors 
in  thrPTO  publie  seardi  fadUtiesand 
PDLs.  Rather,  it  will  seek  to  have     ; 
contractual  arrangements  establisheil 
directly  betwaim  the  organization  and 
the  commercial  data  base  vendor  and 
will  not  act  as  a  service,  agent  or 
representative  unless  there  is  a  special 
need  diat  cannot  be  met  otherwise. 

Asaistant  Secretory  and  Contmiaaioner  of 
Patents  and  Trademarks. 

Date:  June  17, 1967. 
[FR  Doc  88-14150  nied  6-22.«8;  &-4S  am] 

I  oooe  Mis-is-a ' 


OEPMiniPIT  OF  DBCMSE 

OflpArtiMnt  of  wW  Afiny 

Hftltf  ScMnoa  Board;  Opon  Moolinf 

In  accordance  with  section  10a(a)(2} 
of  the  Federal  Advisory  Committee  Act 
«(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Anny  Sciraice 
Board  (ASB). 

Dates  of  Meeting:  July  13. 19BB. 

Time:  0800-1700  hours. 

/%ica-  Tiw  Pantagon.  Washington,  DC 

Agenda:  The  Army  Sdoioe  Board  Ad  Hoc 
Subgroup  on  Army  Family  Programs  will  be 
hosted  by  the  Deputy  CSiief  of  Staff  for 
Peraonnel.  Headquarters,  Department  of  the 
Aimy.  The  subgroup  will  be  provided  with 
selected  briefings  on  soldier  and  family 
issues  to  include  a  review  Of  current  reseaidi 
findings.  At  the  conclusion  of  the  briefings, 
the  subgroup  chair  will  meet  with  subgroup 
members  to  review  arrangements  and 
protocol  to  l>e  usied  for  their  study  effort  This 
meeting  is  open  to  the  public.  Any  interested 
person  may  attend,  appear  liefore,  or  file 
statements  with  tlie  committee  at  the  time 
and  in  the  manner  permitted  by  the 
committee.  The  AS8  Administrative  Officer. 
Sally  Watiier.  may  be  contacted  for  further 
information  at  (202)  88S-3039/704e. 
SaUyAWanar, 

Administratire  Officer,  Army  Science  Board. 
[FR  Doe.  88-14163  Filed  8-22-88: 8:45  am] 


DEPARTMENT  OF  ENEtlQY 

Fodoral  EfWqyy  Ragulatory  *   ' 
CoiMwaaion 

(Ooetal  ?to.  RPM-ISt-OMl 

AkMMiauIn  Qaa  Tkaiiaiiiiaaliin  Co.: 
Frapoood  CImmiqm  In  FERC  Qm  Taffff 

Jun«17,1988. 

Take  notica.that  Algtmiiuiii  Gas 
Transmission  Copipaoy  ("Algonquin") 
on  luna  9,1988,  tendered  fbr  ffling  to  its 
FfiRC.Gas.Tazi£t  Second  Revised 
Volume  No.  1  thafollowing  tariff  sheets: 

Substitute  Third  Ravistfd  %eet  No.  629 
Substitute  Second  Revised  Sheet  No.  630 
Substitute  Fifdi  Revised  %eet  No.  631 
Substitute  Fourfli  Revised  Sheet  No. 

631-A 
Substitute  Third  Revised  Sheet  No.  632 
Substitiita  Second  Revised  Sheet  No.  633 
Substitute  third  Revised  iSheet  No.  634 
Substitute  Second  Revised  Sheet  No.  635 
Substitiite  Second  Revised  Sheet  No.  636 

AJgonguvi  stataK  that  die  subject 
revisad  tari£f  sheets  anbdog  filed  in 
compliance  with  the  Commission's    ~ 
"ffii^cet  Order  Ra^acttngi  A0cq>ting«nd 
JBospeodingTariff  Sheets  Subject  to 
Re^d,  Gtmdaiona  aodPurther  Review" 
(Blanket  <Mer)  inDotiket  Na  RPB8-1S2 
a<l  oA  Algonquhi  further  stata*  that 
pursuant  to  Ordering  Paragraph  (F)  of 
the  BlanketOfder,  Mgonquin  is  filing  a 
revised  Purchased  Gaa  Adfiutment  ' 
Provisirai.  comprised  of  the  above  listed 
tariff  sheets,  to  reflect  its  current 
deferrals.  The  proposed  efBsctive  date  of 
the  aforementioneid  tariff  sheets  is  June 
1,1988. 

Algonquin  notes  that  a  co]^  of  this 
filing  is  being  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  shoidd  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street  NB.,  Wariiington, 
DC  20426.  in  accordance  widi  S  §  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  24, 198&  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
takea  but  will  not  serve  to  make 
protestant  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commiuion  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

LoisCaahell. 

Acting  Secretaiy. 

[FR  Doc.  88-14120  Filed  fr-22-88;  8:45  am] 
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[DeckM  No.  RPW-IJil-OM) 

East  Tenneese*  Natural  Gas  Co; 
Technical  Conference 

June  17, 1968. 

Pursuant  to  the  Coouniasioa  order 
which  issued  on  May  25. 1988,  a 
technical  conference  will  be  held  to 
resolve  the  issues  raised  in  the  above- 
captioned  proceeding.  The  conference 
will  be  held  on  Tuesday.  Jane  28. 1988  at 
l(kOO  a  jn.  in  a  romn  to  be  designated  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Waslungton.  DC 
2042& 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
LoisD.rsitin. 
Ai^iitg  Secnttuy. 

[FR  Doc  88-14121  nied  6-2^-«8:  a-45  ami 
tenr-ei-M 


[Doefcsllla 


191-000] 


Gas  Pipeline  Co.,  Filing 

June  17. 1988. 

Take  notice  that  on  June  KX 1988. 
Tennessee  Gas  Pipeline  Cmspany 
(Tennessee)  filed  Original  Sheet  Nos.  40 

dirough  44  to  Vohmie  Na  1  of  its  FERC 
Gas  Tariff 

Tennessee  states  that  the  purpose  at 
the  filing  is  to  iaiplenient  the  Stipulatiai 
and  Agreement  (Stq>ulatioD)  filed 
October  14. 1987  in  Tenneasee  Gas 
Pipeline  Company  Docket  No.  RP86-11& 
The  tariff  sheets  set  forth  the  Take-or- 
Pay  Demand  Rate  Surdiarge  for  each  of 
Tennessee's  Rate  Schedules  CD.  G  and 
GS  customers  to  be  effective  for  the 
period  Jidy  1. 1908  through  December  31, 
198a  The  aggregate  surcharge  to  be 
coUected  is  equal  to  fifty  percent  of  the 
non-affiliate,  non-recoup^ble  take-or- 
pay  costs  paid  by  Tennessee  on  or 
before  May  31. 1988.  Tennessee  states 
that  amooits  to  be  recovered  have  Been 
allocated  among  customers  based  on 
purchase  deficiencies  determined  by 
comparing  fom  sales  in  1981-1982  (base 
period)  to  firm  sales  in  1983-1988. 

The  tariff  sheets  are  proposed  to  be 
effective  July  1. 1988  in  accord  with 
Article  I.  Section  7  of  the  Stipulation. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  affected 
customers  and  affected  state  regulatory 
commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shi^d  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Coimmisdon.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20420,  in  accordance  wtth  Rules  211 
and  214  of  the  Congnission's  Rules  of 
Practice  and  ProcediBe:  AD  sndi 
motions  or  protests  shoold  be  filed  on  or 
before  )une  24. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  spprapriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parttes  to  the  proceedii^ 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  interfere.  Copies  of 
this  filing-are  on  file  widi  the 
Commission  and  are  available  for  public 
inspection. 
LoiaaCashdl. 
Acting  Secretary. 

[FR  Doc  88-14122  Piled  6-22-88: 8:45  am) 
BNXsia  COOK  •rn^iHi 


[Oodist  nol  nno-02-002) 

United  Qaa  Pipe  Une  Co;  FWng  iBf 
Revieed  Tariff  Sheets 

June  17, 1988. 

Take  notice  that  on  June  13. 1988, 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing  certain  revised  tariff 
sheets  to  its  FERC  Gas  Tariff  First 
Revised  Volume  No.  1,  and  woik  papers 
related  thereto,  to  be  effective  October 
1.1988. 

United  states  Uiat  this  filii^  is  made 
pursuant  to  Qidaring  Par^raphs  (B).  (Q 
and  (E)  of  the  Order  of  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  in  Docket  No. 
RP8»-02-<XW  on  April  29, 1988. 

United  states  that  the  filhig  amends  its 
March  31. 1988  filing  to  reflect  rates 
based  on  the  Modified  Hxed  Variable 
method  with  a  Demand-1  component 
based  upon  actual  three-day  peak 
deliveries  and  a  Demand-2  component 
based  upon  Demand-2  Units  nominated 
by  customers  as  of  May  31. 1988. 
Additionally,  it  states  that  an  amount 
equal  to  return  on  equity,  and  related  ' 
taxes  associated  with  current  storage 
inventory  (developed  using  United's 
claimed  rate  of  return)  has  been 
included  in  United's  cost  of  service. 

United  states  that  the  Commission's 
prescribed  method  for  the  unit-of- 
purchase  methodology  for  determining 
its  current  and  deferred  gas  costs  and 
the  appropriated  dates  associated  with 
the  settlement  approved  by  the 
Commission  in  Docket  Na  TA87-1-11. 
et  al.  and  TA87-2-11.  et  al,  have  been 
included  in  Section  19  of  United^s        . 
General  Terms  and  Conditions. 


United  sUtes  that  '^  rate  aheetMo.:4 
series  have  been  revised  to  reflect  the 
prescribed  format  contained  in  the 
Commission's  Regulations. 
S  154.305(a)(1)  associated  with  the  PGA 
costs. 

United  sUtes  that  it  refiled  tariff 
sheets  to  exclude  rates  associated  with 
those  third  party  transporters  that  may 
be  prohibited  by  the  current 
Commission's  poUqr  and  which  have 
not  heretofore  been  certified. 

United  states  ttiat  it  also  sid>mitted 
revised  tariff  sheets  to  eiimfamta  the 
nine-month  notioe  period  leqairement 
be&ne  discoptfamanceofDeniand 
Charge  payments  in  |  &2  of  the  General 
Tenns  nod  Conditions. 

Any  person  desMng  to  be  heard  or  to 
protest  said  filing  should  file  a  awtion  to 
intervene  or  a  protest  vrith  the  Federal 
Energy  Regulatory  ComrissioR^  825 
North  Capttol  Street  NE..  Washington. 
DC  20420,  in  acoondanoe  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  I¥ocedhne  (18  CPR  385.214. 
385.211  (1907)).  AB  such  motions  or 
protests  shouJd  be  filed  on  or  before 
June  24. 1088.  Protests  will  be 
c(Misidered  by  die  Commission  in 
determining  die  spprapriate  action  to  be 
tdcen.  bat  win  hot  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wiriring  to  become  a  party 
must  file  a  motion  to  faitervene.  Copies 
of  this  filing  are  on  file  widi  dte 
Commission  and  are  available  for  public 
inspection. 
LoisD.CaslMa. 
Acting  Secretary. 
(FR  Doc  88-14123  Filad  6-22-88:  ft45  am] 

ssiNte  coos  sriT^Mi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Fm.-3403-7) 

Agency  Information  Colectfon 
Acdvltiee  Under  OMB  Review 

AQENCv:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


I  In  compliance  with  the 
Paperwork  Reductioin  Act  (44  U.S.& 
3501 9t  aeq.),  this  notice  announces  dut 
the  Information  CoOaction  Request  (ICR) 
abstracted  below.has  been  forwarded  to 
the  Office  of  Management  and  Budget . 
(OMB)  for  review  and  is  available  to  the 
public  for  review,  and  comment  The  ICR 
describes  the  natuce  of  the  infocmatioii.. 
collection  and  its  expected  costand 
burden:  n^iera  appropriate.,  it  includes 
the  actual  data  coQectioa  instrument 


M 
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KM  WRTNM  InNMMATION  COMTACT: 
Caria  Levewii^  at  EPA.  (202)  3«2-274a 


aLevesdileat 


C^Gaofl 

TiUe:Wlot 
Ingestion  (; 
(EPAICR« 

Abstract' 
upmeasurei 
children  dm' 
who  have . 
pilot  study, 
study  will 
study  writt 
allow  an  evi 


I  «iid  Oevelopmeot 

ivesti^tion  of  Soil 
ndment:  FoUow-up). 
I). 


A  will  conduct  a  foUow- 

init  of  soil  ingestion  in  20 

fton  dief^oup  of  100 

'  in  the  Ag«icy's . 
tfoments  of  the  pilot' 

and  die  period  of 

12  days  per  subject  to 
uatton  of  measurement 
precision.  MMsurements  of  soil 
ingestion  wil)  lalso  be  developed  for 
parents  to  te«t  whether  the  protocol  can 
be  applied  to  adults.  Response  is 
voluntary.      ^ 

Respondents :  Individuals  or  Household . 
Namber  of  Rxpondents:  20 
Estimated  Bt  irden  Per  Respondent.  31 

hours 
Estimated  Bt  ifden:  620  hours 
Frequency  oj'follection:  On  occasion 

Comments  ^n  the  ICR  should  be  sent 

to:  I  . 

Curia  Levesoile.  U.S.  Environmental 
Proteciton  [A^nby,  Information  Policy 
Branch  (Plifi-223).  401 M  Street  SW.. 
Washington.  DC  20460 
and    l| 

Tim  Hunt,  Oitce  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs.  726  Jackson  Place 
.  .NW^Wsi«lifngtoa  DC  20503. 
(Telephon^  1(202)  395-3064). 

Date:  June  l«i  1988. 
PauiLapaley, 

Acting  Directaii  Information  and  Regulatory 

Systems  Division. 

|FR  Dod  88-14148  Filed  6-22-88:  8:45  am] 

BIUJM0  000C( 
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Agsncy  infonnation  Collection 
AcUvHies  (M^  0MB  Review 

AOCNCV:  Enyi^tmmental  Protection 
Agency  (EP/^j 
action:  Not 


''i 


r.  In  compliance  with  the 
Paperwork  Fl^ducfion  Act  (44  U.S.C 
3501  etseq.)i  this  notice  announces  that 
the'Informatian  Collection  Request  (ICR) 
abstractlBd  biapw  has  been  .forwarded  to 
the  Office  of'MBnagsmsnt  and  Budget 
(OMB)  for  renH(!W  and  is  availablie  to  the 
public  fo)'  reVlew  and  comment  The  ICR 
describes  fli^  [nature  of  the  information 
collection  ai^  its  expected  cost  and 
burden:  Where  appropriate,  it  includes 
the  actual  daui  ooUectitm  instrument. 


KM  mmNn  MramiATioii  contacts 
Caria  Levesqoe  at  EPA.  (202)  382-2740. 


Office  of  Pestiddes  and  Toxic 
Subetanfiet  ' 

Title:  Requirements  fat  the  Use  of 
1080  CoUan  for  Livestock  Protection. 
(EPA  ICR  #1240). 

Abstract  SM^m  monoflouroacetate 
(Coiiapovaid  1080).  a  previously  banned 
pesticide,  was  rerapproved  for  use  in-a  > 
new  delivery  medianiam.  tfie  toxic 
collar.  To  monitor  die  use.  effectiveness 
and  any  faaxards  resiiltiDig  from  the  use 
of  the  toxic  collar,  the  EPA  requires 
certified  appftttitors,  registrants,  and 
states  to  maidtaiiifecords  and  report 
under  this  edtegtioo. 

Burden  Statettwiti-  Public  rep<»ting 
burden  for  this  ooUectimi  of  information 
is  estimated  to  average  80  hours  per 
response  for  certified  ai^licators,  64 
hours  per  response  for  states,  and  8 
hours  per  response  for  registrants.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information.. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  ii^ormation.  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Eb-anch,  I^- 
223,  U.S.  Environmental  Protection 
Agency,  401 M  Street  SW..  Washington. 
DC  20460;  and  to  die  Office  of  j 

Information  .and  Regolatory  Affairs,  '  -  ' 
Office  of  Management  and  Budget, 
Washington.  DC  20503. 
Respondents:  Toxic  Collars  Applicators 
Estimated  No.  of  Respondents:  BO 

certified  applicators,  4  states  and  4 

registrants. 
Estimated  Burden:  6.428  hours 
Frequency  of  Collection:  Annually /on 

Occasion. 

Comments  on  the  ICR  should  be  sent 
to: 
Caria  Levesque,  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (PM-223).  401 M  Street  SW. 

Washington.  DC  20460 . 
and 
Tim  Hunt  Office  of  Management  and 

Budget  Of&CjB  of  Information  and 

Regulatory  Affairs  726  Jackson  nace, 

NW;  Washington.  DC  20503 

(Telephrae  (202)  395-3064). 

Date:  June  17, 1S88. 

Paul  Lapslay, 

Acting  Director,  btformatkut  and  Regulatory 
Systems  Division. 

(FR  Doc.  88-14151  Filed  6-22^  8:45  am) 
WLUXQ  coot  taeo  80  M 
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Technology  Tnnefsf  and 
Suggaeiioneof 


for 


n  As  required  by  section  9(aJ(Sj 
of  the  Fednal  Advisory  Committee  Act. 
U.S.C.  (App.  I)  9(c).  EPA  gives  notice  of 
the  estabusluneat  bf  the  National 
AdWsory  Comnilttee  for  ^yirbnmental 
TedmologyTreiisfor.  EPA  has 
determined  ttiat  tUi  action  is  in  die 
public  biterest  and  ttist  dm  A4visory 
Council  wiU  alMlst  tts  Ageni^  in  • 

pMforming  its  dotfes  prescifted  in  die 
Federal  Technology  Ttansfer  Act  of  1966 
(FTTA).  Executive  Order  12S91,  and 
other  legislation,  executive  orders  and 
regulations  which  authorize  or  mandate 
EPA  to  en^ge  in  actiidties  associated 
with  technology  .transfer.  . 

EPA  is  also  requesting  suggestions  fpr 
candidates  fat  membership  on  the 
Advis<Mty  Comodttee.  The  membership 
of  the  Advisory.  Council  will  include  a 
balanced  representation  of  interested 
persons  with  professional  and  personal 
qualificatiQfia  and  experience  to 
contribute  tq  the  fimctions  of  the 
Advisory  Couacil  and  will  he  dn^wii 
from  business  and  industry;  the 
academic,  educational  and  training 
community;  and  governmental 
organizations;  plus  environmental     ' 
oiganizations.  ..,.('... 

PATE:  Submit  suggeiitions  ojf  Icandvdates 
no  later  than  July  25. 1966.  Any 
interested  perron  or  organization  may 
submit  die  names  of  qualified  persons. 
Suggestions  for  the  list  of  candidates 
should  be  identified  by  naine, 
occupation,  organization,  position, 
address,  and  telephone  number. 
Candidates  will  be  asked  to  submit  a 
resume  of  their  background,  experience 
and  qualifications  and  other  relevant 
infonnatiOtt  as  a  part  of  the  t '  V 
consideration  |Ht)Cess. 

ADOMM;  Submit  suggestions  for  the  list 
of  candidates  tiK  Agencywide 
Technology  Transfer  Staff  (A-riOi-FB). 
Environmental  Pifbtectidn  Agency, 
Fairchild  RaikmiiRlMnnOOSt  499  South 
Capitd  Street  8W.il/Vaaiibigton;  DC'    • 
20460.      -'"C-  -.-•--■-••-.■•*..>■  -.   ■■ 


V;,:-'. 


WW  RIWTIJPI I 

R.  HiomSs  Parker  at  the  above  address 
or  at  202-475-9741.  The  Agency  will  not 
formally  acknowledge  at  respond  to ' 
suggestions.  "'  -  j! 

aupptBaPTAWY  iMrowiiATibN:  Copies 
of  the' Advisory  Council  qharter  ,1^11  be 
filed  with  appropriate  committees  of 
Congress  and  the  Library  of  Congress 
and  are  available  upon  request.  The 
purpose  of  the  Advisory  Council  is  to 


provide  advice  and  counsel  to  the 
Admintstrator  of  the  Environmental 
Protection  Agency  (EPA)  on  tedmoiogy 
transfer  issues  associated  with  the 
msaagement  of  environmental 
problems.  The  Advisory  Council  is  a 
part  of  EPA's  efforts  to  expand 
cooperative  working  relationships  and 
to  broaden  the  national  environmental 
technology  base.  The  Advisory  Council 
will  address  itself  to  such  specific 
technology  transfer  needs  and  issues  as: 
Identifying  the  barriers  impeding 
environmental  technology  transfer  and 
training  efforts  and  possible  approaches 
for  reducing  these  barriers:  creatii^  a 
positive  institutional  climate  within  EPA 
with  respect  to  technolagy  transf^  and 
training  activities;  promoting 
cooperative.  rautually-suKwrtive  EPA- 
State  relationships  aimed  at  establishing 
more  effective  environmental 
management  at  Federal  State  and  local 
levels;  increasing  aafi  institutionalizing 
communicatian  among  aD  levels  of 
government,  die  business  community, 
the  academic,  educational  and  training 
community  and  the  international 
environmental  commtmity;  developing 
and  applying  an  appropriate  array  of 
existing  and  new  delivery  medianisms 
for  meeting  tedmology  transfer  and 
training  needs;  implementing  the  FTTA. 
Executive  Order  12S91.  and  other  related 
or  associated  authorities;  reviewing  any 
periodic  EPA  reports  describing  the 
Agency's  progress  in  implementing 
statutes,  executive  orders  and 
regulations  on  technology  transfw;  and 
assessing  alternative  approaches  for 
measuring  the  environmental  benefits  of 
technology  transfer  activities. 

The  Advisory  Councfl  meets  at  least 
twice  each-year,  plus  such  meetings  of 
subcommittees  as  the  Council  deems 
necessary.  No  honoraria  or  salaries  are 
contemplated  in  association  with 
.  membership!  on  the  Advisory  Council, 
but  compcnsatian  for  travel  and  nominal 
daUy  expenses  while  attending  meetings 
may  be  fwovided. 

The  Advisory  Council's  initial  meeting 
will  be  held  in  the  early  fall  of  1966. 

Suggestions  for  the  list  of  candidates 
should  be  submitted  no  later  than  Only 
25, 1968). 

Date:  June  17. 19e& 

Robert  S.  Cahill.  j 

Associate  Administrator  for  Regional 
Operations. 

[FR  Doc  88-14154  PUed  8-22-88;  8:4JS  am) 
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[OPTS-00093i  FIU.-3403-3] 

Dlotechiiofc^y  flcieoce  Advleofy 


ConaideraliQfM  In  Evaluating  Small- 
scale  FMd  THali;  Open  Meeting 

AQBicv:  Enviionmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

tUMMiurftlltere  win  be  a  1-day  meeting 
of  the  Biotechnology  Science  AJdvisory 
Committee's  Subcommittee  on 
Considerations  in  Evaluating  Small- 
Scale  Field  Trials.  The  meeting  will  be 
open  to  the  public. 
DATM:  The  meeting  will  be  held  on 
Friday.  July  IS.  1968,  starting  at  9  ajn. 
and  ending  nt  approximately  5  pja. 
AOONCat:  The  meeting  will  be  held  at: 
1921  Jeffioson  Davis  iiighway.  Crystal 
Mall  #2.  Room  1112,  Arhi^^n.  VA. 
RM  RMTNCR  WrOWIMniOW  CONTACT: 
Environmental  Protection  Agency, 
TSCA  Assistance  Office,  Office  of 
Pesticides  and  Toxic  ^bstances  (TS- 
799),  401 M  Street  SW.,  Washfa^jton,  DC 
20460,  (202-554-1404),  TDD:  (202-554- 
0551). 

SUPPLEMENTARV  INFOMMATION: 

Attendance  by  die  public  will  be  limited 
to  available  space.  The  TSCA 
Assistance  Office  will  provide 
summaries  of  the  meetijig  at  a  later  date. 

Dated:  June  15, 1988. 
)ohDA.Moan, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

[FR  Doc  8&-14152  Filed  6-22-88;  8:45  aoi] 

SIUJNG  CODE  MW-aO-M 


[FRL-3403-21 

Southern  ijjmber  Site;  Notice  Of 
Propoeed! 


agency:  Environmental  Protection 
Agency. 

action:  Notice  of  proposed  settlement. 

SUMMAMV:  Under  section  122(h)  of  the 
Comprdiensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  The  Environmental 
Protection  Agency  (EPA)  has  a^ved  to 
settle  claims  for  respoose  costs  at  the 
Southern  Uunber  Site.  Croaby, 
Mississipiri.  with  tke  Southern  Lumber 
Company,  the  Champion  Intetnational 
Corporation  and  die  Maaonite 
Corporation.  EPA  will  coasider  public 
comments  on  the  proposed  settlement 
for  thirty  days.  EPA  may  withdraw  from 
or  modify  die  proposed  settlement 
should  sdch  ccmunents  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate. 


improper  at  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Thu  Kim  Dap.  EnviroomeBtal 
Engineer,  Investigation  and  Cost 
Recovery  Unit,  Ste  fanrest^tion  aiid 
Support  Branch.  Waste  Management 
Division.  U.S.  EPA.  Region  IV.  345 
Courtland  Street,  NE,  AUanta.  GA 
30365. 40»-347-«a5a 

Written  comments  may  be  submitted 
to  the  person  above  by  July  25. 196& 

Oste:fiinel4.10IS. 
Lm  A.  DeHftos  m. 
Acting  Regional  Administrator. 
(FR  Doc.  88-14153  Filed  8-22-88: 8:45  am) 
SNJJNO  COW  ( 


[Fm.-3401-2I 

SL  Joeepli  Aquifer  Syctem,  Indtane, 


AOENCV:  Environmental  Protection 
Agency. 

ACnOft  Notice  of  final  determination. 


;  Notice  is  hereby  given  that, 
under  section  1424(e)  of  the  Safe 
Diinkii^  Wator  Act.  the  U.S. 
Environmental  Protection  Agency  (EPA) 
Region  V  Administrator  has  determined 
that  the  petitioned  portion  of  the  St. 
Joseph  Aquifer  System  and  Tributary 
Valleys  of  die  St  Joseph  River  Basin  of 
Northern  Indiana,  hereafter  called  Hbe 
St  Joseph  Aquifer  $y8tem  (SJAS).  is  the 
sole  or  principal  source  of  drinking 
water  in  the  petitioned  area,  and  that 
this  aquifer,  if  contaminated,  would 
create  a  significant  ha2ard  to  public 
health.  As  a  result  of  this  action,  all 
Federally  financially  assisted  projects 
constructed  in  the  BVAS  area  and  its 
principal  recharge  zone  will  be  subject 
to  EPA's  review  to  insure  that  these 
projects  are  designed  and  constructed  so 
that  do  not  create  a  significant  hazard  to 
public  health. 

DATES:  Because  the  economic  and 
regulatory  impact  of  this  action  will  be 
minimal,  this  deteimination  will  be 
effective  as  of  the  date  it  is  signed  by 
the  Regional  Administrator. 


:  The  data  on  which  these 
findings  are  based  are  available.to  the 
puUic  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency. 
Office  of  Ground  Water  5WG-TUBB. 
230S.  Dearixim  Street  Chicago.  Illinois 
60604. 


%TION  oomtact: 
Wm.  Tuipin  Ballard.  Office  of  Ground 
Water.  U.S.  Environmental  Protection 
Agency.  Region  V.  at  312-353-1435. 
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L  BackgRmad 

SectkMi  lit4(e)  of  the  Safe  Drinking 
Water  Act  m  VJ&JC.  300f.  a00b-3(e). 
Pub.  L9»-5ra)  states: 

(e)  If  Ihe  AoulnMntor  detenniiMS  oo  his 
own  initittiv*  prnpoo  petttion.  that  an  area 
has  an  aquifarlwhich  ia  the  sole  or  principal 
drinking  wat^t  loaroa  for  tlw  area  and  which, 
if  contaminaieiL  would  create  a  significant 
hazard  to  pol^c  health,  he  shall  publish 
notice  of  that  determination  in  thit  Federal 
Register.  AflM  the  publication  of  any  sudi 
notice,  no  connitaiant  for  Federal  foiandal 
assistance  (tsiough  a  grant,  contract  loan 
guarantee,  oif  ethowise)  nuy  be  entered  into 
for  any  proie^  which  the  Administrator 
determines  may  oontaminate  such  aquifer 
throu^  a  rec^mrge  cone  so  as  to  create  a 
significant  hazard  to  public  health,  but  a 
commitment  fSr  Fedoal  financial  assistance 
may,  if  anthoHzed  under  anodier  provision  of 
law.  be  antemi  into  to  plan  or  design  the 
proiact  to  aaMra  dMt  it  wiU  not  so 
contaminate  ne  aqaifer. 

Effective  March  9, 1987.  authority  to 
make  a  Sole  Source  Aquifer  Designation 
DetetminatkHi  was  delegated  to  ^e  U.S. 
EPA  Regioikl  Adnrinistratms. 

On  DeooiVMr  11. 1987,  EPA  received  a 


complete  pelf  tion  from  die  Elkhart 
County  He4kh  Department  (ECHD). 
which  petitioned  EPA  to  derignate  the 
SJAS  as  a  Sktie  Source  Aquifer.  On 
January  19, 1988.  EPA  published  notice 
to  announce  a  public  comment  period 
regarding  the  petition.  The  pubUc  was 
permitted  teisubodt  comments  and 
inftmnatioil  on  the  petition  until  March 
16. 1988.  A  ^blic  meeting  on  the 
petition  wa$  held  on  March  9, 198a 

IL  Basis  foti  Oetetmhiation 

Among  the  factors  to  be  considered 
by  the  U.S.  8PA  in  connection  with  the 
designation  of  an  area  under  section 
1424(e)  are:  (1)  lA^ether  the  SJAS  is  the 
area's  sole  or  principal  soiuce  of 
drinking  w^ler.  and  (2)  whether 
contaminatien  of  the  aquifer  would 
create  a  significant  hazard  to  public 
health.  On  the  basis  of  technical 
information  available  to  this  Agency, 
the  Re^onal  Administrator  has  made 
the  foUowi^il  findings,  which  are  the 
bases  for  tlui  deteimintion  noted  above: 

1.  The  SJAS  currently  serves  as  ttie 
"sole  or  principal  source"  of  drinking 
water  for  apbroxiasately  2SOJ0OO 
residents.  ofiEIkhart  SL -Joseph. 
LaGrange.  ^ble,  and  Kosciusko 
Counties. 

2.  Then  ^S  no  existing  alternative 
drinking  wster  source  or  combination  of 
sources  whidi  provides  50  percent  or 
mote  of  th^  drinking  water  to  the 
desiaiated  area,  nor  is  there  any 
available.  <  ost-eSactive  potential  source 
or  combinsHJonof  sources  capaUe.'of 


replacing  the  drinking  water  needs  of 
the  communities  and  individuals  that 
presently  rely  on  the  aquifer.  { 

3.  The  St  Joseph  Aquifer  system  is 
omiposed  <A  interconnected  aquifers 
that  may  be  unconfined  or  semi- 
confined.  Water  is  transmitted  throu^ 
primary  pore  space  of  unoonsoUdated 
glacial  deposits.  The  hi^y  porosity  and 
permeability  of  the  majority  of  these 
deposits,  collided  with  thin  overiying 
soUs  and  ahallow  depth  of  water,  make 
the  SJAS  voy  vulnerable  to  <  i 

contamination.  Instances  of 
contamination  have  already  occurred, 
especially  in  the  Elkhart  and  South  Bend 
areas.  Over  44  cases  of  ground  water 
contamination  have  been  identified  in 
Elkhart  County,  alone.  Potential  sources 
for  contamination  include,  but  are  not 
limited  to:  (A)  Leaking  chemical  storage 
tanks,  both  above  and  below  ground.  (B) 
industrial  wastewater  disdiaiges.  (C) 
accidental  release  of  hazardous 
materials,  (D)  use  and  improper  storage 
of  agricultural  materials,  (D)  use  and 
improper  storage  of  agricultiual 
chemicals,  and  (E)  salting  of  roads  for 
ice  control  9iould  any  of  the  above 
sources  of  contamination  enter  the 
public  water  supply,  there  could  be  a 
significant  negative  effect  on  drinking 
water  quality,  with  a  consequent 
adverse  effect  on  public  health. 

ID.  Description  of  die  SL  Joseph  Aquifer 
.  System  and  Tributary  Valleys: 
Hydrogeology;  Use;  Recharge; 
Boundaries 

The  St  Joseph  Aquifer  System  (SJAS). 
associated  with  the  St  Joseph  River 
Basin,  lies  in  an  area  of  northern 
Indiana  that  experienced  multiple 
glacial  events  from  three  separate  ice 
lobes.  Flooti^lain  areas  of  the  St  Joseph 
River  and  its  tributaries  are  relatively 
flat  and  upland  areas  are  hilly,  rolling 
countryside.  Major  populatiou  centers  in 
the  area  are  located  over  the  aquifer, 
and  include  the  cities  of  South  Bend, 
Elkhart  Mishawaka.  and  Goshen. 

The  juxtaposition  of  glacial  events  in 
time  and  space  in  this  area  produced 
extemely  complex  and  heterogeneous 
sedimentary  deposits.  The  St  Joseph 
Aquifer  System  itself  appears  to  have 
originated  as  a  major  sluiceway  for 
glacial  outwash  of  the  last  Wisconsian 
glaciation.  Outwash  flowed  to  the 
southwest  from  Michigan  through 
Indiana  and  Illinois. 

Tributary  Vcdleys  along  the  Little 
Elkhart  and  Elkhart  Rivers  probably 
drained  northwest  to  the  main  flow  off 
of  stagnatiog  ice  further  south.  These 
channelized  flows  left  behind  thick, 
regionally  extensive  deposits  of  sand 
and  graveL  lliere  appear  to  have  been 
two  main  perieda  of  high  flow  wdiiGh 


deposited  the  coarse  materials,  and  a 
low-flow  period  that  sandwiched  a  day 
layer  in  between.  This  clay  layer  is 
regionally  extensive  in  the  Tributary 
Valleys,  but  is  discontinuous  in  the  main 
aquifer  along  the  St  Joseph  River.  The 
unconsoUdated  deposits  are  underlain 
by  shale  bedrock. 

The  sands  and  gravels  of  the  SJAS 
and  Tributary  Valleys  create  an  aquifer 
system  capable  of  delivering  significant 
quantities  of  good  quaUty  water  to  both 
public  and  private  water  supply  wells. 
The  deposits  vary  from  20  to  400  feet 
thick,  with  typical  thicknesses  from  40 
to  120  feet.  Groimd  water  occurs  in  most 
areas  at  between  IS  and  20  feet  from  the 
surface,  and  is  so  abundant  at  shallow 
depths  that  few  water  supply  wells 
penetrate  to  bedrock.  Properly  listed 
and  constructed  wells  will  jrield  over 
1,000  gallons  per  minute. 

Most  of  the  approximately  290,000 
users  in  the  aqidfer  service  area  rely  on 
public  water  systems.  These  systems 
draw  better  than  62  million  gallons  per 
day  (MGD)  from  the  aquifer.  An 
estimated  2  MGD  is  drawn  from  private 
wells.  Total  use  of  the  SJAS  supplies 
approximately  75  percent  of  the  drinking 
water  to  the  aquifer  service  area. 

Regional  ground  water  flow  is  toward 
the  St  Joseph  River  from  both  north  and 
south.  The  primary  recharge  mechanism 
that  sustains  this  flow  is  the  infiltration 
of  rain  and  snow  through  the  permeable 
soils.  Infiltration  rates  can  be  as  high  as 
20  inches  per  hour,  making  the  aquifer 
hi^y  vulnerable  to  contamination. 
With  the  water  table  only  15  to  20  feet 
down,  an  accidental  spill  could  reach  it 
within  9  hours  and  start  migrating  down 
gradient  There  are.  in  fact  over  40 
instances  of  ground  water 
contamination  in  Elkhart  County  alone. 

The  project  review  area  is  the  area 
over  the  aquifer  and  its  recharge  area. 
Streamflow  source  area  is  not  relevant 
because  streams  in  the  area  are  not 
naturally  classified  as  "losing  streams", 
i.e.  streams  that  contribute  part  of  their 
flow  to  rechcuge  the  aquifer.  The  project 
review  area  is  the  area  designated  as 
the  St  Joseph  Aquifer  System  and 
Tributary  Valleys  by  the  Indiana 
Department  of  Natural  Resoim^s 
Aquifers  Designation  Map  for  the  St. 
Joseph  River  Basin  (IDNR  Study,  1986). 

The  northern  boundary  is  the  Indiana- 
Michigan  State  Une.  Although  a 
scientific  boundary  is  preferable,  there 
is  precedent  for  poUtical  boundaries 
among  previous  and  pending  SSA 
designation  decisions.  The  western 
boundary  at  South  Bend.  Indiana,  is  a 
hydrologic  divide  between  the 
Kankakee  and  St  Joseph  River  basins. 
The  soudienmiost  boundaiy  is  the 
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divide  between  the  St.  Joseph  and 
Tippecanoe  River  Basins.  AH  other 
boundaries  represent  gradational 
changes  in  porosity,  permeability,  or 
sediment  distribution. 

IV.  Alternative  Sources  | 

The  Petitioner  considered  surface 
water  and  bedrock  aquifers  as  the  only 
potential  alternatives  to  the  SJAS  to 
supply  drinking  water.  The  only  surface 
water  available  in  the  event  of 
widespread  contamination  of  the  aquifer 
would  be  the  SL  Joseph  and  Elkhart 
Rivers.  No  public  water  systems 
currently  use  this  source  because  of  the 
abundant  supply  of  generally  good 
quality  ground  water.  To  replace  the 
ground  water  supply  from  the  aquifer 
with  surface  water  and  still  maintain  the 
base  flow  required  for  NPDES  permits 
would  require  construction  of  surface 
impoundments,  treatment  plants,  and 
interconnections  between  communities. 

The  Petitioner  conducted  a  cost 
analysis  for  construction,  operation,  and 
maintenance  of  surface  impoundments 
on  the  two  rivers.  Based  on  total  capital 
costs  borrowed  over  20  years  at  6% 
interest,  the  annual  debt  service  cost, 
plus  operation  maintenance,  and 
treatment  costs,  show  that  construction 
of  impoundments  is  not  economically 
feasible.  In  fact,  the  cost  of 
impoundments,  chemicals,  and 
operation  and  maintenance  alone  turned 
out  to  be  greater  than  the  quantitative 
guidance  thresholds.  This  does  not 
include  construction  of  treatment  plants 
and  interconnections. 

There  are  no  bedrock  aquifers  in  the 
area.  The  Ellsworth,  Antrim  and 
Coldwater  shales  underlie  the  glacial 
deposits,  and  more  porous  formations  at 
depth  contain  saline  water. 

V.  Infonnation  Utilized  in  Detennination 

The  infonnation  utilized  in  this 
determination  includes  the  petition, 
published  State  and  Federal  reports  on 
the  area,  and  various  technical 
pubUcations.  The  petition  file  is 
available  to  the  pubUc  and  may  be 
inspected  during  normal  business  hours 
at  the  U.S.  Environmental  Protection 
Agency.  Region  V,  Office  of  Ground 
Water,  111  W.  Jackson.  10th  Floor. 
Chicago,  Illinois  60604. 

VL  Project  Review  i 

EPA  Region  V  is  woridng  with  the 
Federal  agencies  that  may  in  the  future 
provide  financial  assistance  to  projects 
in  the  area  of  concern.  Interagency 
procedures  and  Memoranda  of 
Understanding  will  be  developed 
through  which  EPA  will  be  notifed  of 
proposed  commitments  of  funding  by 
Federal  agencies  for  projects  which 


could  contaminate  the  designated  area 
of  the  SJAS.  EPA  will  evaluate  such 
projects  and,  where  necessary,  conduct 
an  in-depth  review,  including 
soUdtation  of  public  comments  where 
appropriate.  Should  the  Administrator 
determine  that  a  project  may 
contaminate'  the  aquifer  through  its 
recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  no 
commitment  for  Fede'ral  financial 
assistance  may  be  made.  However,  a 
commitment  for  Federal  financial 
assistance  may.  if  authorized  under 
another  provision  of  law,  be  made  to 
plan  or  design  the  project  to  assure  that 
it  will  not  contaminate  the  aquifer. 

Although  the  project  review  process 
cannot  be  delegated,  the  U.S. 
Environmental  Protection  Agency  will 
rely  to  the  maximum  extent  possible  on 
existing  or  future  State  and  local  control 
mechanisms  in  protecting  the  ground 
water  quality  of  the  SJAS.  Included  in 
the  review  of  any  Federal  financially 
assisted  project  will  be  coordination 
with  State  and  local  agencies.  There 
comments  will  be  given  full 
consideration,  and  the  Federal  review 
process  will  attempt  to  complement  and 
support  State  and  local  ground  water 
protection  mechanisms. 

VII.  Sununary  of  Public  Comments 

The  petition  was  open  for  public 
comment  ftDm  January  19, 1988,  to 
March  16, 1988.  A  public  meeting  was 
held  on  March  9, 1988,  at  Uie  Elkhart 
City  Council  Chambers.  Written 
comments  received  expressed  support 
for  designation.  The  petition  was 
endorsed  by  tiie  City  of  Elkhart,  Soutii 
Bend  ai)d  Mishawaka,  the  Health 
Department  of  Kosciusko  and  St.  Joseph 
Counties,  the  Department  of 
Environmental  Mangement  and  The 
Honorable  John  Hiler,  3rd  Congressional 
District  Representative. 

The  Kosciusko  County  Health 
Department  (HCHD)  requested  that  an 
area  adjacent  to  Uie  portion  of  the  SJAS 
in  Kosciusko  County  be  included  in  the 
designated  area  on  the  strength  that, 
even  though  it  is  not  in  the  St.  Joseph 
River  Basin,  it  is  part  of  the  same 
geologic  deposit  as  the  SJAS.  The 
Indiana  Departments  of  Natural 
Resources  and  Environmental 
management  both  supported  this 
request.  However,  the  same  argument 
could  be  made  for  the  entire  Kankakee 
River  Basin  west  of  Soutii  Bend,  so  the 
KCHD  was  requested  to  submit  a 
separate  petition  if  it  so  desired. 

Approximately  45  people  attended  the 
public  meeting.  There  was  no  challenge 
to  the  eUgibility  of  the  aquifer  for 
designation.  Many  of  the  above 
endorsers  read  letters  of  support  bito  the 


record.  The  U.S.  EPA  representative 
explained  the  Sole  Source  Aquifer 
Program  and  answered  questions  about 
what  it  means  in  terms  of  Federal 
funding  and  project  review,  which  were 
the  main  concerns  of  the  questioners. 

No  substantial  issues,  other  than  the 
request  by  Kosciusko  County,  were 
raised  during  either  the  written 
comment  period  or  at  the  meeting. 

Vm.  Economic  and  Regulatory  Inqiact 

Under  the  provisions  of  the 
Regulatory  Flexibility  Act  (RFA).  5 
U.S.C  e05(b),  I  hereby  cerfity  that  the 
attached  ride  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  this 
Certification,  the  "small  entity"  shall 
have  the  same  meaning  as  given  in 
section  601  of  the  RFA.  This  action  is 
only  applicable  to  the  designated  Area 
of  die  SJAS.  The  only  affected  entities 
will  be  those  area-based  businesses, 
oiganizations.  or  governmental 
jurisdictions  that  request  Federal 
financial  assistance  for  projects  which 
have  the  potential  to  contaminate  the 
aquifer  so  as  to  create  a  significant 
hazard  to  public  health.  EPA  does  not 
expect  to  be  reviewing*small  isolated 
commitments  of  financial  assistance  on 
an  individual  basis,  unless  a  cumulative 
impact  on  the  aquifer  is  anticipated: 
accordingly,  the  number  of  affected 
small  entitites  will  be  minimal. 

For  those  small  entities  which  are 
subject  to  review,  the  impact  of  today's 
action  will  not  be  significant  Most 
projects  subject  to  this  review  will  be 
preceded  by  a  ground  water  impact 
assessment  required  under  other  Federal 
laws,  such  as  the  National 
Environmental  PoUcy  Act  (NEPA)  as 
amended.  42  U.S.C  4321,  et  aeg. 
Integration  of  those  related  review 
procedures  with  Sole  Source  Aquifer 
review  will  allow  EPA  and  other  Federal 
agencies  to  avoid  delay  or  duplication  of 
effort  in  approving  financial  assistance, 
thus  minimizing  any  adverse  effect  on 
those  small  entities  which  are  affected. 
Finally,  today's  action  does  not  prevent 
grants  of  Federal  financial  assistance 
which  may  be  available  to  any  affected 
small  entity  in  order  to  pay  for  the 
redesign  of  the  project  to  assure 
protection  of  the  aquifer. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 
of  $100  million  or  more  on  the  economy, 
will  not  cause  any  major  increase  in 
costs  or  prices,  and  will  not  have 
signficant  adverse  effects  on 
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competitioiL  employment,  investment 
productivityi  Innovation,  or  the  ability  of 
United  Stat^  enterprises  to  compete  in 
domestic  or  nxport  mmkets.  Today's 
action  only  ^vides  for  an  in-depth 
review  of  ground  water  protection 
measures,  iiutorporating  State  and  local 
measures  whenever  possible,  for  only 
these  proiecjts  whidi  request  Federal 
financial  asilstance. 

Dated:  Jund  1, 1888. 
ValdatV.Ad^iikus, 
RegiontUAcUtiputntor 
(PR  Doc.  88-l|lpM  niad  6-22-88: 8:45  am] 


ikpsonia 

li,  M,, 


for 
Acpultar  SytlMiw  of  Nmv 


[FRL-340291 
Sol«Sow«4|i 

JwwyMai. 

AQENCV:  Environmental  Protection 
Agency.        | 
ACTKM:  NotMx. 


:  biresponse  to  a  petition  from 
the  New  Jertey  Department  of 
Environmeiral  Protection  (NjraP). 
notice  is  heraby  given  tint  tlw  Region  II 
Regional  Admfaiistrator  of  the  U.S. 
Environmenjlpl  Protection  Agency  (EPA) 
has  determiiilBd  that  tfie  15  basin  aquifer 
systems  of  iWthwest  NJ,  including  the 
Delawannajl^redc.  Flat  Brook. 
Lopatcong  Q^eek.  Millstone  River. 
Musconetcong  River,  North  Brandi 
Raritan  Riv^Papakating  Creek.  Paulins 
IGU,  Pequest  JRiver,  Pochuck  Creek. 
Pohatcong  Qteek.  South  Branch  Raritan 
River,  Shimtters  Brook.  Van  Campens 
Brook  and  WalUdll  River  Basin  Aquifer 
Systems,  nnperiying  all  of  Warren 
County,  NJ;  Iqnd  portions  of  Sussex. 
Passaic,  Monis,  Middlesex.  Hunterdon. 
Mercer  and  Somerset  Counties.  N],  and 
Orange  County,  NY.  satisfy  all 
deteiminatidh  criteria  as  a  Sole  Source 
Aquifer  (SSH),  pursuant  to  section 
1424(e)  of  ths  Safe  Drinking  Water  Act 
The  basin  aniifer  systems  of  northwest 
N)  are  the  sole  source  of  drinking  water 
for  their  aquifer  service  area;  there  are 
no  viable  alternative  drinking  water 
sources  of  sk^iicient  supply;  and,  if 
contaminatwn  were  to  occur,  it  would 
pose  a  signijOcant  hazard  to  Oie  public 
health.        i 

As  a  resu)<  of  this  action,  all  Federal 
financiaUy-alsisted  projects  proposed 
for  the  areal^  be  subject  to  EPA 
review  to  e^inre  that  these  projects  are 
designed  ai^  constructed  such  that  tfiey 
do  not  brin^  bbout  or  in  any  way 
contribyte  tU  conditions  creating  a 
significant  hteard  to  public  health. 
DATn:  This  determination  shall  be 
promulgated!  for  purposes  of  judicial 


review  at  14X)  p.m.  Eastern  time  on  July 
7.1988. 

ADOIICB8E8.  The  data  upon  which  these 
findings  are  based  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency. 
Region  n.  Office  of  Ground  Water 
Management  Room  842. 28  Federal 
naza.  New  York.  NY  1027& 


VnON  CONTACTS 

John  S.  Malledt.  Chiet  Office  of  Ground 
Water  Management  EPA  Region  U,  26 
Federal  Plaza.  Room  842.  New  Yoric  NY 
1027S.  (212)  284-6635. 
SUPPLEMENTiyiV  mtomhation: 

LBadc^oond 

Section  1424(e)  of  die  Safe  Drinking 
Water  Act  (SDWA)  (42  U.S.C.  300b-3(e). 
Pub.  L9S-«2S)  states: 

If  ttie  Administrator  determines,  on  his  own 
initiative  or  upon  petitian.  tint  an  area  has  an 
aquifer  which  is  the  sole  or  principal  drinking 
water  sooree  for  Mm  area  and  which,  if 
contaminated,  wonki  create  a  aigniflcant 
haSnd  to  pdiUc  heahfa.  he  shall  puUiah 
notice  of  uw  detsminatioa  in  fte  FedanI 
ffai^rtar.  After  the  publicatioD  of  any  such 
notioe.  no  oomritoKiit  far  Federal  financial 
assistance  (through  a  grant  contract  loan 
guarantee,  or  othnwise)  may  be  entered  into 
for  any  inoject  which  die  Administrator 
determines  may  contaminate  sndi  aquifer 
through  a  rediarge  zone  so  as  to  create  a 
significant  hazard  to  pvbUc  healtli,  but  a 
commitment  may,  if  aotlxwized  under  anodier 
provision  of  law,  l>e  entered  into  to  plan  or 
design  ttie  praiect  to  assure  dut  it  vrill  not  so 
contaminate  the  aquifer. 

In  November  1965.  NJDEP  petitioned 
EPA  to  declare  the  aqcdfer  systems  of 
the  Coastal  nain.  Piedmont  Highland, 
and  Valley  and  lUdge  Physiographic 
Provinces,  as  defined  in  the  petition,  a 
SSA  under  the  provisions  of  the  SDWA. 
Tlie  area  specified  in  the  petition 
submitted  by  NJDEP  included  the  entire 
State  of  New  Jersey  except  for  the  City 
of  Trenton  within  tiie  Coastal  Plain  and 
Piedmont  Provinces  in  west-central  New 
Jersey,  and  80  communities  within  the 
Piednont  Province  in  northeast  New 
Jersey. 

In  June  1967,  NJDEP  began  to  revise 
their  petition  to  include  only  areas 
which  were  not  designated  previously, 
or  petitioned  for  designatioB  prior  to 
their  original  petition.  Hie  revised 
petition  uses  a  surface  water  drainage 
basin  approach  to  define  aquifer 
systems. 

Initially  21  basin  aquifer  systems  were 
to  be  included  in  the  revised  petition. 
However,  the  NJDEP  determined  that 
four  of  these  were  not  eligible  for  SSA 
designation  because  of  an  insufficient 
ground  water  dependency.  NJDEP 
developed  the  necessary  documentation 


for  the  remaining  17.  Subsequently,  EPA 
determined  that  the  NJDEFs  ground 
water  use  methodology  did  not  consider 
the  entire  aquifer  service  area 
populations.  NJDEP  revised  the  ground 
water  use  characterization  to  consider 
the  entire  aquifer  service  area,  and 
another  basin  aquifer  system  was 
determined  to  be  ineligible  for  SSA 
designation  because  of  an  insufficient 
ground  water  dependency.  This  reduced 
the  number  of  basin  aqutfw  systems 
under  consideration  to  16. 

EPA  determined  that  the  Whippany 
River  Basin,  one  of  the  16,  was  already 
designated  as  part  of  the  Buried  Valley 
Sole  Source  Aquifer  (45  FR  30537.  May  8. 
1981^  Therefore,  the  area  recommended 
for  desigoation  corresponds  to  the  15 
basin  aquifer  systems  of  northwest  New 
Jersey. 

Public  hearings  were  held  on  March 
23, 1968  at  the  Sussex  County 
Conmiunity  College.  Sparta.  NJ.  and  on 
March  24. 1966  at  the  Hunterdon  County 
Cooperative  Extension  Center. 
Flemington.  NJ.  in  accordance  with  all 
appUcaUrnotffication  and  procedural 
reqairements.  Most  comments  received 
during  the  omunent  period  were  in  fevor 
of  designation.  , 

n.  Basis  for  Determination 

Among  the  fectors  considered  by  die 
Regional  Administrator  as  part  of  ttie 
technical  review  process  for  designating 
an  area  under  section  1424(e)  were:  (1) 
Whether  the  aquifer  is  the  sc^e  or 
principal  source  (more  than  50%)  of 
drinking  water  for  the  defined  aquifer 
service  area,  and  that  the  volume  of 
water  available  bom  all  alternate 
sources  is  insufficient  to  replace  the 
petitioned  aquifer  and  (2)  whether 
contamination  of  the  aqu^er  would 
create  a  significant  harard  to  gjiblic 
health.  On  the  basis  of  tedinical 
information  available  to  EPA  at  this 
time,  the  Regional  Administrator  has 
made  the  following  findings  in  favor  of 
designatii^  the  15  basin  aquifer  systems 
of  northwest  NJ  as  a  sole  source  aquifer 

1.  The  15  basin  aquifer  systems  supply 
more  than  50  percent  of  the  drinking 
water  to  their  defined  aquifer  service 
area,  and  therefore,  are  die  sole  or 
principal  source  of  drinking  water  for 
the  residents  of  that  area. 

2.  lliere  are  no  reasonable  alternative 
sources  capable  of  supplying  a  sufficient 
quantity  of  drinJdng  water  to  the 
population  served  by  the  petitioned 
aquifer  systems. 

3.  The  basin  aquifer  systems  of 
northwest  New  Jersey  are  considered  to 
be  highly  vulnerable  to  contamination, 
due  to  the  thinness  of  the  soils  ovit 
much  of  the  area,  the  shallow  depth  to 


23886 


Fedwiri  R0gtoter  /  Vot.  53.  No.  1-21  /■  Thura<fayi  June  23.  1988  /  Notieei 


ground  water,  and  the  fractured  nature 
of  the  bedrock.  Potential  sources  of 
contamination  include  transportation 
routes,  septic  systems,  highway,  rural 
and  urban  run-off,  commercial  and 
industrial  facilities,  and  agricultural 
practices.  If  the  basin  aquifer  systems 
were  to  become  contaminated,  it  would 
create  an  significant  hazard  to  public 
health.  i 

ni.  DescriptioD  of  the  15  Basin  Aquifer 
Systems,  Designated  Area  utd  Project 
Review  Area  | 

The  basin  aquifer  systems  underlie  all 
of  Warren  County.  NJ;  and  portions  of 
Sussex,  Passaic,  Morris,  Mercer, 
Hunterdon,  Somerset  and  Middlesex 
Counties,  N],  and  Orange  County,  NY. 
The  aquifer  systems  are  delineated  by 
drainage  basin  divides,  streams  which 
serve  as  discharge  points,  and  the 
northern  boundary  of  the  Coastal  Plain 
Physiographic  Province  where  it  crosses 
the  Millstone  River  Basin.  The  basin 
aquifer  systems  encompass 
approximately  1,735  square  miles. 

The  Delawanna  Creek  Basin  Aquifer 
System  underlies  a  portion  of  Warren 
County.  The  area  includes  parts  of  the 
Townships  of  Blairstown,  Knowlton, 
Hope,  and  White,  and  the  Town  of 
Belvidere. 

The  Flat  Brook  Basin  Aquifer  System 
underlies  portions  of  Sussex  and 
Warren  Counties.  The  area  includes 
parts  of  the  Townships  of  Wantage, 
Montague,  Sandyston,  Frankford,    i 
Stillwater,  and  Walpack. 

The  Lopatcong  Basin  Aquifer  System 
underlies  a  portion  of  Warren  County. 
The  area  includes  parts  of  the 
Townships  of  Greenwich,  Harmony, 
Lopatcong,  Oxford,  Pohatcong,  and 
White,  the  Borou^  of  Alpha,  and  the 
Towns  of  Belvidere  and  ^llipsburg. 

The  Millstone  River  Basin  Aquifer 
System  imderlies  portions  of  Morris, 
Sussex.  Warren,  and  Hunterdon 
Counties.  The  area  includes  all  of 
Princeton  Township  and  Hopewell, 
Princeton,  Millstone,  and  Rocky  Hill 
Boroughs;  and  parts  of  the  Townships  of 
Bridgewater,  East  Amwell,  Franklin, 
Hillsborough,  Hopewell,  Lawrence,! 
Montgomery,  North  Brunswick, 
Plainsboro,  South  Brunswick.  West: 
Amwell,  and  West  Windsor,  and  the 
Boroughs  of  Manville  and  Pennington. 

The  Musconetcong  River  Basin 
Aquifer  System  underlies  portions  of 
Morris,  Sussex,  Warren,  and  Hunterdon 
Counties.  The  area  includes  all  of 
Bloomsbury,  Stanhope,  and  Hopat-cong 
Boroughs  and  the  Town  of  I 

Hackettstown;  and  parts  of  the 
Townships  of  Alexandria,  Allamuchy, 
Bethl^em,  Byram,  Franklin,  Green, ;; 
Greenwich.  Holland,  Independence;  ■■■ 


Jefferson,  Lebanon,  Mansfield,  Mount 
Olive,  Pohatcong,  Roxbury,  Sparta,  and 
Washington,  the  Boroughs  of  Glen 
Gardner,:  Hampton,  Mount  Arlington, 
Netcong,  and  Washington. 

The  North  Branoh  Raritan  River  Basin 
Aquifer  System  underiines  portions  of 
Hunterdon,  Morris  and  Somerset 
Counties.  The  area  includes  all  of 
Bedminster  Township  and  Chester, 
Lebanon  and  Peapack-Gladstone 
Boroughs:  and  parts  of  the  Townships  of 
Bernards,  Branchburg,  Bridgewater, 
Chester,  Clinton,  Hillsborough,  Lebanon 
Mendham,  Mine  Hill  Randolph. 
Readington,  Roxbuiy,  Tewksbury,  and 
Washington,  the  Boroughs  of 
Bemardsville,  Califon,  Far  Hills, 
Mendham,  Mount  Arlington,  Raritan, 
and  Somerville,  and  the  Town  of 
Clinton.' 

The  Papakating  Creek  Basin  Aquifer 
System  underlies  a  portion  of  Sussex 
County.  The  area  includes  parts  of  the 
Township  of  Franicford,  Lefayette, 
Montague,  Sandyston,  and  Wantage, 
and  the  Borough  of  Sussex. 

The  Paulina  Kill  Basin  Aquifer  System 
underlies  portions  of  Warren  and    . 
Sussex  Counties.  The  area  includes  all 
of  Hampton  Township  and  Branchville 
Borough;  and  parts  of  the  Townships  of 
Andover,  Blairstown,  Frankford.  Fredon. 
Frelinghuysen,  Hardwick,  Hardyston. 
Knowlton,  Lafayette,  Pahaquarry. 
Sandyston,  Sparta,  Stillwater,  and 
Walpack,  and  the  Town  of  Newton. 

The  Pequest  River  Basin  Aquifer 
System  underlies  portions  of  Warren 
and  Sussex  Counties.  The  area  includes 
all  of  Liberty  Township  cmd  Andover 
Borough;  and  parts  of  the  Townships  of 
Allamuchy.  Andover,  Blairstown, 
Byram,  Fredon,  Frelinghuysen,  Green. 
Hope,  Independence,  Knowlton, 
Mansfield,  Oxford,  Sparta  Washington, 
and  White,  and  Towns  of  Belvidereand 
Newton. 

The  Pochuck  Creek  Basin  Aquifer 
System  underiies  portions  of  Sussex  and 
Passaic  Counties,  NJ,  and  Orange 
County.  NY.  The  area  includes  all  of  the 
Village  of  Warwick,  NY;  and  parts  of  the 
Townships  of  Hardyston,  Vernon,  and 
West  Milford.  NJ  and  the  Townships  of 
Warwick  and  Chester.  NY. 

The  Pohatcong  Creek  Basin  Aquifer 
System  underiies  a  portion  of  Warren 
County.  The  area  includes  all  of 
Washington  Borough;  and  parts  of  the 
Townships  of  Franklin,  Greenwich. 
Harmony,  Independence,  Lopatcong. 
Mansfield.  Oxford.  Pohatcong. 
Washington,  and  White,  and  the 
Borough  of  Alpha. 

The  South  Branch  Raritan  River  Basin 
Aquifer  System  underlies  portions  of 
Warren.  Hunterdon  and  Somerset 
Counties.  The  area  includes  aU  of 


Flemington  and  Hi^  Bridge  Boroughs.'     ' 
and  parts  of  the  Township  of 
Alexandria.  Bethlehem,  Branchburg.'  \ 
Chester,  Clinton.  Delaware.  East 
Amwell,  Franklin,  Hillsboroo^' 
Lebanon,  Mount  Olive,  Raritan, 
Readington,  Roxbury,  Tewksbury. 
Union.  Washington,  and  West  Amwfell. 
the  Town  of  Clinton,  and  the  Boroughs 
of  Califon.  Glen  Gardner,  Hampton,  and  • 
Mount  Arlington. 

The  Shimmers  Brook  Basin  Aquifer 
System  underlies  portions  of  Sussex 
County,  NJ  and  Orange  County,  NY.  The 
area  includes  parte  of  the  Townships  of 
Montague,  Sandyston,  Walpack,  and 
Wantege<  NJ,  and  the  Township  of 
Greenville  and  the  City  of  Port  Jervis, 
NY. 

The  Van  Campens  Brook  Basin      : .,  ^|. '. 
Aquifer  System  underlie  portions  of .     ,.,, 
Warren  and  Sussex  Counties.  The  area   . 
includes  parts  of  the  Township  of 
Blairstown,  Hardwick.  Knowlton, 
Pahaquarry  and  Walpack. .  . 

The  Wallkill  River  Basin  Aquifer 
System  underlies  portiims  of  Sussex 
County,  NJ  and  Orange  County,  NY.  The 
area  includes  all  of  the  Village  of 
Unionville,  NY;  and  parts  of  the 
Townships  of  Andover,  Byram, 
Hardyston,  Jefferson,  Lafayette. 
Montague,  Sparta.  Vernon,  and 
Wantage,  and  the  Boroughs  of  Franklin, 
Hamburg,  Ogdensbuig,  and  Sussex,  NJ, 
and  the  Townships  of  Greenville, 
Minisink,  Warwick.  Wawayanda, 
Mount  Hope,  and  Wallkill.  NY. 

The  aquifer  service  areas  for  the 
Lopatcong  Creek.  Millstone  River, 
Musconetcong  River,  North  Brandi     : 
Raritan  River,  Papakating  Creek, 
Pequest  River,  Pohatcong  Creek.  South 
Branch  Raritan  River.  Shimmers  Brook, 
and  the  Wallkill  River-Basin  Aquifer  . 
Systems  extend  beyond  their  aquifer  ■ 
system  boundaries.  Ground  water  from 
these  basin  aquifer  systems  is  used  by 
purveyors  to  supply  people  outeide  the 
aquifer  system  boundary.  The 
population  of  all  15  aquifer  service  areas 
combined  is  approximately  600,000 
people. 

llie  recharge  area  for  the  15  basin 
aquifer  systems  is  the  entire  designated 
area.  The  streamflow  source  zone  is 
defined  as  the  upstream  area  of  losing 
streams  which  flow  into  the  recharge 
area.  Except  for  the  Millstone  River,  no 
streams  flow  into  the  recharge  areas;  In 
addition,  all  measuremente  indicate 
streams  in  the  designated  area  are 
gaining  streams.  Therefore,  there  are  no 
streamflow  source  zones  for  any  of  the  ' 
IS  basin  aquifer  systems. 

Only  contaminanto  introduced  in  the 
recharge  areas  have  die  potential  to 
affect  the  basin  aquifer  systems. 
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'Tberefi^v.  du » pro)ect  review  area  is 
defined  to  im  lude  the  entire  designated 
area  for  die  IB  basin  aquifer  systems.. 

Maps  delineating  the  designated  area 
and  lists  of  tl^^  numic^Mlities  within 
each  basin  ai^tiifer  system  are  available, 
and  may  be  obtained  by  contacting  the 
person  Ustedj^reviously. 

IV.  Infdnnatiiili  Utilized  in 


utilized  in  diis 
determinatio^!indaded  petition  and 
background«cimientation  submitted  ■ 
by  the  NIDEF.  various  U&  Geological 
Survey  ani  t^cw  |nsey  Slate  reports 
submitted  ««itt^the  petition,  information  - 
contained  in  BPA  files,  and  written  and 
verbal  comments  from  the  public  These 
materials  arei  available  to  tiie  public  and 
may  be  inspcnted  dwing  normal 
business  houii  at  the  address  listed 
previously.    * 

V.  Project  Rsntiew 

Publicatiop  of  this  determination 


requires  that 
projects  with 
assistance 
projects  do 
contaminai 
systems 
as  to  create 
public  heal! 
projects 
Environmeni 
under  ^Ni 
Act  (NEPA), 


A  review  proposed 
'ederal  financial  > 

ier  to  ensure  that  sudi 
have  the  potenticd  to. 
IS  basin  aquifer 
diefar  rechaige  xodee'so 
significant  hiizQrdto    i 
fn  mahy  cases,  these  ;: ;  v 
b6  analyzed  tn  a;^-  "': 
Impact  Statement.(EIS) 
lonal  Environmental  Pi^i^ 
U.S.C4332(2)(c).All 
ElSe,  as  welljis  any  other  proposed 
Federal  actiflus  affecting  an  BPA 
pro-am,  arelseqwired  by  Federal  law 
(under  the  soffalled  "NEPA/3(W" 
process)  to'bareviewed  and  cmnmented 
upon  by  the  EPA  Administrator. 

fai  order  to  itreamline  EPA  raview  of 

the  possible  environmental  impacts  on  a 

designated  ap|e  source  aquifer,  when  an 


action  is  to  bi^  analyzed  in  anEIS.  the 


im  consolidated  and 
dted.  Hie  EPA  review 

will  therefore  be 

EPA  re^ew  of  ttie  EIS 


two  reviews 
both  authmil 
under  il 
included  in 
(under  NEP. 

VL  Summari  isnd  Discussion  of  Public 
ComineBts  1' 

Most  publiq  comments  received 
expressed  st^^ng  support  for  the 
designation  of  the  16  basin  aquifer 
systems  for  w^iich  NJDEP  developed  Ihe 
necessary  dt^umentation.  Of  tfie  eleven 
persons  or  gK^ups  who  submitted 
comments  oA  Ithe  petition,  only  the  New 
York  State  EMparbnent  df 
EnvironmenMl  Conservation  (NYSDEC) 
opposed  destination.  NYSDECs 
comments  were  specific  to  the  portions 
of  the  bashi  anuifer  systems  which 
extend  into  1 1 Y.  The  reasons  given  for 


opposition  are  ^t  (1)  the  basin  aquifw 
systnns'  which  extrad  baHaHSl  are  not 
listed  as  Primary  Water  Siqiply  Aquifers 
by  die  State,  ai^  that  desipiating  such 
areas  as  a  ^A  distorts  die  State  i»iority 
system;  and  {Zi  grotind  water  flow  in  &b 
Wallkill  Rivef  Basin  Aquifor  SystNB  is 
north,  from  N|  into  NY.  and  diet  any 
activities  widiin  dw  WalUdll  Rivw  Basin 
in  NY  will  have  no  impact  on  ground 
water  quality  in  NJ. 

In  response  to  the  i^ve,  (1)  the 
Federal  ^A  prd|^am*w  aclHMnlsterJ^  ' 
by  B>A«  is  based  on  erfieiia 
independent  ^  any  State  groimd  water 
pro-am:  and  (^  it -is  Ag^cy  poUoy  to. 
whenever  pttflisiblff.  deiri^gnate  SSAs  - 
'  based  on  hydrogeologic  rather  than 
political  boundaries  because 
contaminadcm  of  any  pmtionof  an 
equity  can  affect  the  downgredient 
portions  of  that  aquifw^  All  infrmnalion 
reviewed  indicatM  that  the  ground 
water  (Mvidete  dito  -area  win  Correspond 
with  the  drainage  basin  divide.  For  this 
reason,  the  firs^prmninent  ttivide  in  the 
NY  portion  of  die  WallkiU  River 
Ikahiage  Basin  was  used  to  define  the 
northern  boundary  of  the  Wallkill  River 
Besih  Aquifbr  System. 
,   Onepasonia^refS^ponoern  Aat 
the  Whipptny  River  BiBiSin  ^Aquifer  . 
^stem.i>ortion  of  die  tKtittoB.  area 
^overlaps  die  pey^MUlyflesis^ted 
'rBoriedVaOajr  Sole  Source  Aqidfer.  • 
Review  of  deidgoatf  on  docimientatiott  ^ 
by  Agency  personnel  cenfinned  that  aiii 
overlap  existe  between  die  two  areas. 
Therefore,  the  area  recommended  for 
designation  does  not  include  the 
Whippany  River  Basin  Aquifcfr  System. 

Ano^er  person  eiqpresMd  concern 
that  SSA  designation  may  inqiede  local 
solid  waste  management  efforts. 
However,  SSA  designation  provides  for 
review  of  ground  water  protecticm 
measures  for  only  those  projecte  which 
request  Federal  financial  assistance. 
Since  solid  waste  management  at  the 
local  level  is  not  federally  funded  such 
efforts  will  not  be  subject  to  review 
under  the  SSA  program. 

Another  commentor  tequested  that 
EP\  exfsatd  the  proposed  designated 
area  for  die  Wallkill  River  Basin  Aquifer 
System  in  Orange  County.  New  Yoric 
Instifficient  itycnrmatlqB  was  submitted 
with  their  request  to  justify  an 
eiqiansion.  Therefore,  radier  than  delay 
desipiation  of  an  area  with  sufficient 
*  documentation.  EPA  will  proceed  with 
designation  of  the  area  as  petitioned. 

vn.  Summary 

Today's  action  afFttrts  the  IS  basin 
aquifer  systems  of  northwest  N|.  located 
in  Warren.  Sussex.  Passaic  Morris, 
Mercer.  Hunterdon.  Somerset  and 
Middlesex  Counties.  NJ.  and  Orange 


Counfy.  NY.  ftojecto  widi  Federal 
financial  asaistfusce  pwppfi^  fyt4iH  ot- 
Warren  County.  N|:  and  portions  of 
Sussex.  Passaic.  Morrisu^^Meroer. 
Hunterdcm.  Soiiienet.asd  Middlesex 
Counties,  1^.  and  Orange  County,  NY, 
will  be  reviewed  to  ensure  ^t  - 
necessary  ground  water  protection 
measures  are  incorporated  iiUo  them. 

Pated:  June  to,  1988. 


RegioiiolAdaihtabiator.  Environmbatd , 

Pnttction  AiKhdy;Reg^  U- 
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J  n  ■  11 


FEDERAL  OOMMUMCATIONS 


•L-  ' 

1.  llie  Cominission  has  before  it  the 
following  mutually  ex(;Iusi,ve 
applications  bw  a  new  TV  station: 


AppCoM.  cNy  aid 

.'.:■,■:■■. 

Ha  No. 

No. 

^           Il  ■  .IT.  11'* 

uRMoumnv  ' 
fln)up,*i|j..\. 

B.  MfnWtario  RfldNil 
Cri8toVl9ns.lnc. 

2.  Purstiant  to  section  309(e^  of  the 
Communications  Act  of  1934,  as 
ataiended,  d&  above  applications  h^ve 
-been  designated  for  hearing  in  a 
consolidated  prpceeding  tqion  the  Issues 
whose  headings  ue  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardize  and  is  set  forth  in  ite 
entirety  under  die  coriespbndhig 
headings  at  51 FR 19347,  May  29, 1966.     t 
The  letter  shown  before  each  applicants' 
name,  above,  is  used  below  to  signify 
whether  die  issue  in  question  applies  to 
that  particular  an>licant 

Issue  Heading  and  Appiicant(s) 

Siiort-^padng.  A.  B 
Contingent  enyiromnentat,  A.fi 
Conqwrative,  A.  B 
intimate.  A,  B 
(See  appendix) 

3.  If  there  is  any  non-standardized 
is8ue(8)  in  this  proceeding,  the  full  text 
of  the.issue  and  die  applicant(s}  to 
w^ch  it  applies  are  set  forth  in  an 
Appendix  to. this  notice.  A  copy  of  the 
complete  HEtOhi-this  prpceeding  is 
available  for  inq>ectioi)  and  copying 
during  normal  business  houis  in  the  FCC 
Dodcete  Branch  (Room  230).  1919  M 


:feV 


Street  NW.  Waslitaglon.  DC  The 
complete  text  najralBe  be  i^ofcftMed 
from  the  Commisrion's  diqrfieetiiig 
contractor,  lDtematk»al  l^mscriptioif 
Services,  Bic.,  2100  M  Street  NV/., 
Washington.  DC  20097  (Telephone  No. 
(202)857-3800). 
Roy).  Stewart. 

Chief,  Video  SmvkxaDiwiaioa,  Mass  Media 
Bureau 

Appendix 

Ministerio  Radial  Crista  Viene.  tnc. 

1.  To  deteimine  whether  there  is  a  greater 
need  for  noncommercial  educational 
programming  or  for  commercial  programming 
ia  GuajraBM.  Peerto  Rico  and  the  surrounding 
area  to  be  served. 

[FR  Doc.  88-14212  Piled  6-22-«8(  8:45  am] 
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EdipM  Broadcasting  Group,  Ine^  at  aL 

1.  The  Commission  has  before  it  the 
following  mutaally  exclusive 
applications  fiw  a  new  TV  station: 


Appicant.  dly  and 
Slate 


A.Eeipae 

Broadcasting 

Group.  Inc.. 

Anclwafe,  AK. 
aEohonet 

CorporaHon. 

Ancttorsps,  AK. 
(XHCPA.Inc.. 

Anchorage.  AK. 
O.AIasiia33.lnc.. 

Anchorage.  AK. 


FieNa 


BPCT-861231KJ 

BPCT-870331LA 

BPCT-«7033tLF 
BPCT-870407KF 


Docket 
No. 


88-2(8 


2.  Pursuant  to  sectioR  30e(e)  of  the 
Communications  Act  of  1934.  as 
amended,  tfie  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  SI  FR  19347.  May  29, 1966. 
The  letter  shown  before  each  ai^icant's 
name,  above,  is  used  below  to  si^idfy 
whether  the  issue  in  question  8|iplies  to 
that  particular  apphcant. 

Issue  Heading  and  Applicant's)  I 

Air  Hazard.  EC  ' 

City  Grade.  D 
Comparative.  A.  E  C,  D 
Ultimate.  A.  B,  CD 

3.  If  there  is  any  non^tandanBxed 
is8ue(s)  in  this  proceechng,  the  full  text 
of  the  issue  and  the  appticant(s)  to      . 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  notice.  A  dopy  of  the 
complete  HDO  in  this  procee^ig  is  ' 
available  for  inspection  and  copyii^  ~ 


during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M  ■ 
Street  NW.,  Wariiington.  DC  The 
complete  text  may  also  be  purchased 
from  the  Commission's  ^plicating       -  . 
contractor,  Iptemationd^  Transcription 
Services.  Inc..  2100  M  Street  NW„ 
Washington.  DC  20037  (Telephone  No. 
(202)  857-380(^. 

Roy  ).  Stewart. 

Chief,  Video  Services  Divisioo,  Mass  Media 
'Bureau. 

[FR  Doc.  88-14213  Filed  6-23-88;  8:45  am] 
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Applications  for  Conaolidatad 

Hsaring;  FPS  Broadcasting  Group,  kie, 
•tal. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


AppKcanl.  cfty  and 
Slats 


A.  fPS  DtoadCBsMng 
Group,  Tylsr,  TX. 

B.  Virginia  Ann  Hbi% 
Tytor.TX 

C  Reynoids-Paftner 
Media  of  Texas, 
Inc.,  Tylsr.  TX 

D.  Tsni  Lym  Oumi^ 
Tylsr.  TX 

E.  RoseQiyRadto. 
Inc.,  Tyfcr,  TX 

F.CaniMl 

ComnunicaKona. 

Inc..  Tylsr,  TX 
G.  K  PNWpHoGk and 

Chspind/b/a  Radio 
PirtiswotEast 
Taxss  LKL.  a  TsMas 
UmMad  Pvtnsraliip, 
TVIsr,  TX 
H.  Elsanor  Madsflne 

Tylsr,  TX 
I.  Rogsrs  Vsnlim 
Entscpriaas.  Inc.. 
Tylsr.  TX 

Limited  Partnership. 
Tyler.  TX 
X  ScoHcom.  Inc. 
Tylsr,  TX 


HsNa 


BPH-870428KB 
BPH-870429MM 
BPH-870430NT 

BPH-87OC30NU 
BPH-870430NV 
BPH-87043QNW 

8(iH-870430NX 


Dodwl 
Ho. 


88-280 


BPK-87O430NV 
BPH-870430142 
BPH-870430OA 
BPH-870430ON 


2.  Pursuant  to  47  U.S.C  309(e),  the 
above  applications  have  been 
designated  for  hearing  in  a  consolidated 
proceeding  upon  the  issues  wrfrase 
hea(Ungs  are  set  forth  below.  The  text  of 
each  of  these  iasiies  has  been 
standardized  and  is  set  fprth  in  its . 
entirety  imder  die  corresponding 
headJE^S  at  SI  FR  19347  (May  29, 198e>. 
The  letter  shown  before  ea^  applicaiif  s 
name,  above.^  idi'used  Wow  to  lAgfiSf 
whether  the  issue  in  ijuestion  iapplie^  to ' 
that  pattietilar  applicant 


Issue  Heading  and  Applicants 

1(a).  (See  Appendix).  A 
1(b).  (See  Append).  A 
1(c).  (See  Appendix).  A     . 
1(d).  MisrepresentaUon.  A 
1(e).  Qualiflcations,  A 

2.  Air  Hazard.  A.  B 

3.  Compaiative,  all 

4.  Ultimate,  all 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  fiiU  text  of 
the  issue  and  ^  applicant  to  whidi  it 
applies  are  set  forth  in  an  Appendix  to 
this  notice.  A  copy  of  the  oonqdete  HDO 
in  this  proceeding  is  available  for 
inspection  and  ciqiying  during  normal 
business  hours  in  the  FCC  Dockets- 
Branch  (Room  230).  ISIS  M  Street  NW^ 
WaduB^oB  DC  The  complete  text  may 
also  be  purdmaed  froaa  Am 
Commission's  dqrikating  cotttnctar. 
International  Transcription  Services, 
Inc.  2100  M  Street  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  fan  Gay. 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 

Appendbi 

1(a).  To  detemfaie  the  facts  aad 
ciicamstances  sarroaBdiBt  tlie  pertidpatisa 
of  Jeffrey  Lynn  Ward  is  tibe  Stto^  and 
prosecution  of  the  appfaatioa  of  "Teiry 
Swink"  for  a  coaetruction  pemit  for  a  new 
FM  station  in  UuBtii«loo.  Texas  (File  No. 
BPH-87(ei9MBi  MM  Docket  No.  88-208). 

1(b).  To  detennine.  in  li^  of  the  evidence 
adduced  pursuant  to  Issue  1(a)  above, 
whether  Jeffijey  Lynn  Ward  misrepresented 
facta,  tacked  candor,  and/or  abused  the 
Commission's  processes  in  comection  with 
the  filing  and  pioaecution  of  die  apirfication 
of  "}eny  Sariak"  for  a  coaatractfcm  pemit  for 
a  new  FM  Station  In  Hanttagtoa.  Tsxas  (File 
No.  BPH-STOSlttffi:  kOi  Docket  No.  as-aoe). 

1(c).  To  deterraiBe.  whether  FPS 
Broadcastiag  Graop  ("O  violatad  47  CFR 
73.3514  by  failiog  to  Aseloae  ia  lespenae  to 
Section  II,  Item  4(a)  of  FCC  Form  301  (1982 
ed.),  the  felony  eonviction  of  leSny  Lynn 
Ward. 

[FR  Doc.  88-14214  Filed  6-22-88;  8:45  am) 
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Applications  for  ConsoHdatad  Hoaringg 
Flamingo  LaQuaHi  and  Gloria,  at  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exchisive 
applications  for  a  new  FM  station: 


Appfcant,  dty  and 
Stats 

FlaNo. 

MM 

Oochat 

Na 

1 

A.  l.sQueth  nonaig 
and  Gloria  naaring, 
PoughM«i>*a.Ny. 

Poughksspsie.  NY. 

'8PH-8TW2TMI 
BPH-870331Md 

88-27* 

^bdwal  Ra^lK  /  Vol  S3.  Na  la  /  Thursday;  Jiine  23.  MBS  /  Ftodcw 


AfioicanL  cftv  i 


&C*D    ____^ 
Coifimuniciibofi^ 

O.  PougMiM|Ni» 


LMM. 
E.OoaanWawM 


*  Wl^^^H^P^^^^^Vy  I 


LMtwl 

H.  PougMiMpii* 


Poughkaepaie.NY. 
I.  HAL  ^ 


jLTIwKMwyQiyo. 

P6uphkM|Mia.lHY. 

K.F«T 

...Ina. 

Nv: 


File  No. 


8PH470331NY 
BPH-870331OR 

8PH-470331PA 
ei>H-«70331PP. 

BPM-e70415KT 

BPH-aTMIftOC 

BPH-«70415ME 
BPH^7041SMJ 


Na 


2.  Ponuanti  H>  section  309(e)  of  the 
CommunicfttiiUis  Act  of  1934.88 
amended,  thebbove  applications  have 
been  des^^ed  for  hearing  in  a 
consolidated  iproceeding  upon  the  issues 
whose  headius  are  set  forth  below.  The 
text  of  each  df  these  issues  has  been  . 
standardized  ^d  is.set  forth  in  Its 
entirety  undeiii  the  corresponding 
headings  at  Sli  FR 19347,  May  29. 1988. 
The  letter  «h^wo  before  each  applicant's 
name,  abovej  is  used  below  to  signify 
wheUier  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading  ^nd  Applicants 

1.  Reporting,  F  j 

2.  Air  Hazard.  R 

3.  Comparativij  A-K 

4.  Ultimate.  a4k 

3.  If  there  ate  any  non-standardized 
issues  in  diisi  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which.it 
applies  are  set  forth  in  an  Appendix  to 
this  notice.  A  popy  of  the  complete  HDO 
in  this  proceeiUng  is  available  for 
inspection  and  copying  during  normal 
business  houn  in  the  FCC  Dockets 
Branch  (Roon  230),  1919  M  Street  NW.. 
Washington  pC  llie  complete  text  may 
also  be  purchased  from  die 
Commissioniil  duplicating  contractor, 
International  Transcription  Services. 
Ina.  2100  M  fitreet  MW..  Washington, 
be  20037.  (t  alephone  (202)  657-3800). 
W.lanGay.     | 

Assistant  Chhf,  Audio  ServicetDiviakm. 
Mass  Media  Bureau. 


Nonstandard  Issue  ' 

1.  (a)  To  determine  the  hcts  and 
circumstances  suROundlng  Fs  lailure  ta 
timely  update  its  application  and  whetiier  P 
violated  47  CFR  1.66. 

(b)  To- determine,  in  light  of  the  facts 
adduced  pursuant  to  issue  (a)  above,  vriiether 
F  misrepresented  facts  to  or  concealed 
information  from,  or  attempted  to  ndslead  the 
Commission. 

(cl  To  determine,  in  light  of  the  facts  ,    ' 
adduced  pursuant  to  issues  (a)  and  (b)  above, 
«rhedier  F  possesses  Ae  ba^  qaalificBtioas 
.to  be  a  licensee  of  tlie  facdities  sought.herein. 
PPR  Doc.  a»-14»S  FUed  O^ZZ'W:  8:45  am) 
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AppNCanOfl*  TOT  COnMNM^IKI  IWwIfig; 

I  tofly  CowwwntaitloiWt  Lld,«ct  sL 

1.  The  Commission  has  before  it  the  ■ 
following  mutually  exclusive 
applications  for  a  new  TV  stati<Mi: 


Applcant  city  and 
State 

Fife  No. 

MM-, 

Oo6kal 
Na 

A,  Steven  Heft  d/^/a 

Hetty 

CommunicationB, ' 

Ltd..  Mwtinsfawg, 

wv. 
B.M&0 

BPCT-«t0331QA 

nitr-:«7033iQe 

BPCT-«70e02kK. 

88-202 

afoaorasung,  lh., 
MartinstMirg.  WV. 
CRa^D. 
Abertazzie. 
IMartinstMrg.  WV. 

2.  Pursuant  to  section  300(e)  of  the 
Commtmications  Act  of  1934,  as 
amended,  Oie  above  applications  have 
been  designated  for  hearing  in  a 
conkolidated  proceeding  iqton  the  issues 
whose  headings  018  set  forth  below.  The 
text  of  each  of.  these  issues  has  been 
standardized  uid  is  set  forth  in  its 
entirety  imder  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  blslow  to  si^iify 
whether  the  issue  in  question  applies  to 
that  particidar  applicant 

Issue  Heading  and  AppUcant(8) 

Air  Hazard.  A.  a  C 
Comparative,  A.  B.  C 
Ultimate.  A.  E  C 
See  Appendix 

3.  If  there  is  any  non-standardized 
issue(8)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  appUcant(s)  to 
which  it  applies  are  set  forth  in  an  ,  .,[  -■ ' 
Appendix  to  this  Notice.  A  co^r  of  the 
comj^ete  HDO  in  this  proceeding  is 
availabte  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 


Street  NW..  Washingtcn.  DC  The, 
complete  text  may  also  be  purchased 
from  the  Commission's  diqriicating 
contractor.  Intnnational  Transcription 
Services.  Inc.  2100  M  Street  NW.. 
Washington.  DC  20037  (Telephone  Na 
(202)  657-3800). 
Rojr  |.  Stewart, 

CUe/,  Video  Servicet  Division,  Mass  Media 
Bureau. 


f  -i'i' 


•"  -''^'■i.i 


Nonstandard  f$tuif$f 
Applicant(s) 

Hefty  Communications.  Ltd 

1.  To  determine  with  respect  to  Htefty  V^"   ' 
Communicatioas.  Ltd..  whether  its  failureiS'^  '^ 
disclose  its  interests  in  other  pending  ' '  '*'  *"  "^  '■ 
broadcast  applications  as  required  liy  SiiiHHii  '* 
n.  Item  6(b).  FCC  Fmib  90f ,  was  an  atteflqtr  ' 
to  conceal  material  facts  from  the 
Commission  and.  if  so.  ttw  effect  tliereof  on  . 
its  basic  qualiiicatiaBS  to  be  a  Conmissioa 
licensee.  - 

[FR  Doc.  66^14216  Piled  «'22-88;  8.-45  am] 
MUM  cboc'snt-evii    ' 


MPPHCIIIOnl  vOr  vOnSOMNnWI  IIMNHiyi 

sMJint  MHmm  itjf  Qfoupi'  tnCm,  d  iL 

1.  The  Commission  has  before  it  the 
following  mutuaUy  exclusive 
applications  for  a  new  TV  station: 


Aiipiraint  dty  and 
State 

FileNa 

MM 

Docket 
Na 

A.  Silem  iylinority 
Qnkip,  Ina.  Bryan. 
TX. 

B.  Cental  Texas 

BI>CT-870S?9KL 
BPCT-87063OKE 

68-290 

Broadcasting 
company.  Bryart. 
TX. 
C.  Clear  Channei 

BPCT-870731KW 

Cornmunications. 
Inc..  Bryan.  TK 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have  ■ 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  be^n  . 
standardized  and  is  set  forth  in  its 
entirety  imder  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  eac^  applicant's 
name,  above,  is  used  below  to  j^nify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading  and  Applicahtfs) 

Multiple  Ownership.  A.C  ■'^ 

Satellite.  B 
Air  Hazard.  A.  B 
Comparative.  A.'B,C. 
Ultimate.  A.  B.  C 


«•* 


3.  If  there  is  any  non-standardized 
i8sue(s)  in  this  proceedii^  te  full  text 
of  the  issue  and  the  an>licant(s)  to 
which  it  applies  are  set  in  an  Appendix 
to  this  notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  horn  the 
Commission's  duplicating  contractor, 
International  Transcription  Services. 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037  (Telephone  No.  (202)  857- 
3800). 
Roy  J.  Stewart, 

Chief,  Video  Services  Divisioa.  Mass  Acedia 
Bureau. 

(FR  Doc.  88-14217  Filed  »-2^^i8: 9AS  amj 
BiuJNe  cooc  sris-si-a 
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Tlab  Communications  Corp.,  at  at. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
ai^lications  for  a  new  TV  station: 


Appficant.  dty  and 
state 


A.  Tab 
Comnunicalions 
Corporalion, 
Tobyharma.  PA. 

anasort 
Broadcasting 
SystaoKlnc, 
Totiyhanna.  PA. 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponsding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  si^iify 
whether  the  issue  in  question  appUes  to 
that  particular  applicant 

Issue  Heading  and  Applicant's) 

1.  Air  Hazard.  B 

2.  CoBparative.  A  B 

3.  Ultimate.  A.  B 

3.  If  there  is  any  non-standardized 
issueis)  in  diis  proceeding,  die  fiill  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  in  an  Appendix 
to  this  notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  availably  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Coounission'a  duplicating  contractor. 
International  Ttvnscription  Services, 
Inc..  2100  M  Street  NW..  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  Jan  Gay. 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 

[FR  Doc  88-14218  Filed  8-22-88: 8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 
IDocfcet  No.  88-479] 

Quamtetf  Thrift  Lendar  Taat 

Date:  June  18^  19Ba 

AOENCV:  Federal  Home  Loan  Bank 
Board. ' 
action:  Notice. 


r:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board 
TBoard^)  has  submitted  a  new 
information  collection  request. 
"Qualified  Thrift  Lender  Test"  to  the 
Office  of  Management  and  Budget  for 
approval  In  accordance  with  the 
Paperworit  Reduction  Act  (44  U.S.C 
Chapter  35). 

The  information  provided  by  diis 
report  willlw  usd  by  the  Bank  Board  to 
determine  whether  a  thrift  complies  with 
the  comprehensive  Equality  Banking 
Act  The  Bank  Board  estimates  ikat  each 
report  will  require  4  hours  to  complete. 
DATCK  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  reoeived  on  or  before  July  8. 
198& 

AOONCM:  Comments  regarding  the 
paperwoik-burdea  aspects  of  the 
request  shoidd  be  dirncted  to:  OfBce  of 
Management  and  Budget  Office  of 
Inf ormatioo  and  Regulatory  Affairs. 
Washington.  DC  20503,  Attention:  Desk 
OfBcer  for  the  Federal  Home  Loan  Bank 
Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collecticm  requests  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director.  Information  Services 
Section.  Office  of  Secretariat  Federal 
Home  Loan  Bank  Board.  1700  G  Street 
NW..  Washington.  DC  20552,  Phone: 
(202)853-2751. 


UMI 


KM  TONTMm  WWNHIAnON  CONTACT. 

Parker  Jayne.  Office  of  Regulatory 
Policy,  Oversi^  and  S^iervtsion  202- 
778-2559  Federal  Hone  Loan  Bank 
Board.  1700  G  Street  NW..  Washb^ton. 
DC  20552. 

By  the  Federal  Home  Loon  Bank  Board. 
|«An  F.  CHiianoi. 

Assistant  Secretary. 

{FR  Doc.  88-14145  Filed  6-22-88: 8:45  aoi] 
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FEDERAL  HAINTIIIE  COMMWaiOW 
Agraamant(a)  FHad 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  die  filing  (A  the 
foUowiqg  agreenient(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  Inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commisrion.  WMhington.  DC. 
20573.  within  10  days  after  the  date  of 
the  Fadwal  BsgislM  in  which  this  notice 
appears.  The  reqaixanients  for 
comments  are  found  in  1 572.803  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consoh  this 
section  before  ciHmnunicating  with  ^ 
Commission  regarding  a  pending 
agreement 

Agreement  Noj  202-008400-026. 
Tide:  Inter^Ameiican  Rvigfat 
Ctmference  Pacific  Coast  Area. 
Parties: 

Companhia  De  Navegacao  Uoyd 
Brasileiro 

Empress  Lineas  Maritimas  Aisentinas 
Sociedad  Anonima  (Ehna  S/ A) 

Nedlloyd  Ujnen  EV. 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
Dodcet  No.  08-16,  service  contract 
provisions. 

Agreement  Noj  202-009648-A-045. 
Title:  Inter-American  Freight 
Conference. 
Parties: 

A.  Bottacchi  S.A.  De  Navegacion 

C  J.I.e  L 
American  Transport  Lines.  Inc. 
A/S  Ivarans  Rederi 
Companhia  Maritime  ^acional 
Companhia  De  Navegacao  Lloyd 

Brasileiro 
Companhia  De  Navegacao  Maritime 


/  Vol.  53.  No.  121  /  Thnwday,  Inne  23.  1968  /  NoticM 


Netumaf 

Enqireu  Umas  Maiitiiiias  Amntmas 
SodedadAnooiiiia  (Ebna  S/A) 
Empresa  De  Navegacao  Allianca 
&A. 

Frota  Am^tonica  &A. 

ColianbusjUne 

Van  Nieval^  Goudriaan  ft  Ca  RV. 

Reefer  ExMess  Lines  PTY.  Ltd. 

Sea-Land  Service,  Inc. 

Transportacion  Maiitima  Mexicana 
S.A.       I 

Synopsis:  ffhe  pR^raaed  amendment 
would  confab  the  agreement  to  the 
Commisnoa't  requiranenta  mnrgmii^ 
Docket  Na  M-1B>  service  c(»itract 
provisions. 

Agreement  No:  Z3^-m.lta&. 

Title:  VA.G.  Transport/Kommar 
Reciprocal  ^Mce  Chartn  and  Sailing 
Agreement 

Parties: 

V.A.a  Triti^Kirt  GmbH 

Kommar  Companhia  Maritime  S.A. 

Synopsis:  ftne  pniposed  amendment 
would  authorize  the  parties  to  diarter 
space  from  one  another  and  to 
rationalize  sailings  in  the  trade  from 
ports  in  Bra^  to  ports  on  the  U.S. 
Atlantic  am}  Golf  coasts.  It  would  also 
permit  them  lo  agree  upon  the  number, 
size  and  typeof  vessdri  to  be  operated 
by  each  party. 

Agreement  No.:  20»-01120a 

Title:  Mediterranean  Intercoofeienoe 
Agreement 

Parties:    1 1 

South  Eurok)eA^.S.A.  Freight 
Conferoice  U.S.  Atlantic  ft  Golf/ 
WesterikiMediterranean  Rate 
Agreemait 

Synopsis:tt!he  proposed  amendment 
would  auHMMize  the  parties  to  agree 
upon  rates,  service  contract  terms, 
conditions  off  service  and  o0m  matters 
in  the  trade  between  western 
Mediterranaan  ports  and  points  in 
continental  Qurope  and  U.S.  Adantic 
and  Gulf  ports  and  U.S.  coastal  or 
interior  points  via  sudi  pcuts. 

By  Order  of  the  Federal  Maritiaw 


loMph  C  PoMdac 
SecreUuy. 

Date:  Jane  Jt.  1987. 
[FR  Doc.  88-1JII13  Filed  S-22-88: 8:45  am] 
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FEDERAL  ffCSERVE  SYSTEM 

A.  Andraw  pownl;  CfiMiQO  In  Bank 
Control!  AcQuWHons  of  SImvm  of 
Banks  or  Bonk  HoMkio  Coniponloo 

The  notifioants  listed  bdow  have 
applied  undv  the  Change  in  Bank 


Control  Act  (12  U.S.a  lUTO))  and 
§  225.41  of  the  Bovd's  Regi^tion  Y  (12 
CFR  22S41)  to  acquire  a  bank  or  bank 
holding  company.  Ik*  Csctocs  that  are 
considered  in  acting  on  tiie  nottoet  are 
set  forth  in  pengraph  7  of  die  Act  (12 
U.S.C.  1817(})(7D. 

The  notices  are  available  for 
immediate  inspectioD  at  the  Federal 
Reserve  Bank  indicatad.  Once  die 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  die  offices  of  die  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  die 
Reserve  Bank  indicated  far  £at  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  m^  be  received 
not  later  than  Joly  8, 1988. 

A.FederalBaaan  ~ 
(David  S.  Epstein.  Vice  Rremdent)  230 
Soudi  LaSalle  Street  Chicago.  Illuiois 
60680: 

1.  A  A/kAvw  Aoem^  Flora  D.  Boemi. 
Andrew  A.  Boemi.  Pamela  L  Boemi. 
Edwin  Cee  Bucdianan  and  Marda 
Budianan;  to  acquire  13.96  percent  of 
the  voting  shares  of  Madiaop  Financial 
Corporatioii.  Chicago,  Illinois,  and 
thereby  indirecUy  acquire  Madison 
Bank  and  Trust  Con^wny,  Chicago, 
Illinois;  Madison  National  Bank  of  Niles, 
Des  Plaines,  Illinois;  and  ist  National 
Bank  of  Wheeling.  Wheeling.  Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapi^  Qames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Samuel  L  Kaplan,  Minneapolis, 
Minnesota,  to  acquire  37.5  percent; 
Ralph  Strangis.  MinneapoliB,  Kfinnesota. 
to  acquire  37.5  percent  and  [udith 
Brown  Blanchard.  Mendota  Heighta, 
Minnesota,  to  acquire  25  percent  of  the 
voting  shares  of  Nentrand  Bancshares, 
Inc.,  Nentrand,  Minnesota,  and  thereby 
indirectly  acquire  Faimen  State  Bank. 
Nerstrand.  Minnesota. 

Bowd  of  Governors  of  the  Federal  Reienre 
System,  fwie  17. 1988. 
Jsims  McAfee^ 

Associate  Secretary  irf the  Board. 
[FR  Doc.  88-14114  Hied  6-22-88;  8:45  am] 
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FormatkNiooft 
Morgof*  or 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
luido'  section  3  of  the  Bank  Holding 
Company  Act  (12  US.C.  1842)  and 
§  225.14  of  die  Board's  Regulatioo  Y  (12 
CFR  225.14)  to  become  a  bank  hokhi^ 
conqiany  or  to  acquire  a  bank  or  bank 
holding  company.  The  {acton  that  are 
considered  to  acting  on  the  applications 


are  set  forth  m  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  appBcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inflection  at  die  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  view  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requesta  a  hearing 
must  include  a  statemmt  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  api^cations 
must  be  received  not  later  than  July  14. 
198a 

A.  Federal  Reseve  Bank  of  New  York 
(William  L.  Rodedge.  Vice  President  33 
Liberty  Street  New  York.  New  York 
10045: 

1.  Delaware  Bancshares,  lac  Walton. 
New  York;  to  become  a  bmk  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  National  Bank  of 
Delaware  County,  Walton.  Walton.  New 
York. 

B.  Fmimwi  Reaarve  Bank  of 
Philaddphia  (Thomas  K.  Desdi.  Vice 
President)  100  Nordi  edi  Street 
Hiilad^itiia.  Pennsjdvama  19105: 

1.  First  Executive  Bancorp^  Inc^ 
Philadelphta  Pennsylvama;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  tfa«  votiDg  shares  of  First 
Executive  Bank,  m  organization. 
I4iiladelphia.  Pennsylvania,  a  de  novo 
bank. 

2.  First  Fidelity  Bancorporation. 
Newaiic.  New  Josey.  and  Philadelphia. 
Pennsylvania:  to  acquire  24.9  percent  of 
the  voting  shares  of  First  Executive 
Bancofp.  Inc.  Philadelphia. 
Pennsylvania,  and  thereby  todirecdy 
acquire  Pint  Executive  Bank. 
Philaddphia.  Pennsylvania. 

C  FedanI  Kesacva  Bank  of  Cfakago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street  Chicago,  Ulinob 
60690: 

IT  Northwest  Illinois  Bancorp,  bta, 
Freeport,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  First  State 
Financial  Caqmntion  of  Rodibrd. 
Rodcf  ocd.  Illinois,  and  thereby  todirectly 
acquire  First  State  Bank  and  Treat 
Company.  Roddord.  Illinois.  Commenta 
in  diis  ap^cation  most  be  received  by 
luly  8. 1988. 

2.  NWIB  Acquisititm  Cmporatimu 
Inc.,  Freeport  Illinois:  to  become  a  bank 
holding  company  by  acquiring  100 


23692 


percent  of  the  voting  shares  of  First 
State  Bank  and  Trust  Company, 
Rockford,  lUinois.  Comments  on  this 
application  must  be  received  by  ]uly  8. 
1988. 

D.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Weakley  County  Bancshares,  Inc.. 
Dresden,  Tennessee;  to  acquire  at  least 
91.39  percent  of  the  voting  shares  of 
Dukedom  Bank,  Dukedom,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  17, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc  88-14115  Filed  8-22-88;  8:45  am] 
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Huntington  Bancshares  Inc^  st  ah; 
Applications  To  Engage  de  Novo  in 
Permissible  NontMnking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Uie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
conunenting  would  be  aggrieved  by 
approval  of  the  proposal. 
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Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  15, 1988. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Huntington  Bancshares 
Incorporated.  Columbus,  Ohio;  to 
engage  de  novo  through  its  subsidiary. 
The  Himtington  Acceptance  Company, 
Columbus.  Ohio,  in  making  and 
servicing  loans  pursuant  to 
S  225.25(b)(1);  and  leasing  activities 
pursuant  to  §  225.25(b)(5)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  San 
Frandsco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  First  Interstate  Bancorp,  Los 
Angeles,  California;  to  engage  de  novo 
through  its  subsidiary,  Nova  Financial 
Service,  Inc.,  Honolulu,  Hawaii,  as  an 
industrial  loan  company  pursuant  to 
§  225.25(b)(2)  and  engage  in  the  sale  of 
credit-related  insurance  pursuant  to 
§  225.25(b)(8)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  )une  17. 198a 

James  McAfee. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-14116  Filed  8-22-88;  8:45  am] 
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Prairleland  Bancorp,  Inc^  Acquisition 
of  Company  Engaged  in  Pennisslble 
Nonbanidng  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23  (a)(2)  or  [f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a]  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 


as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decrease  or  unfair  competition,  conflicts 
of  interests,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Jidy  14. 198a 

A.  Federal  Reswve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
Soutii  LaSalle  Street.  Chicago.  Ul^ois 
60690: 

1.  Prairieland  Bancorp,  Inc..  Bushnell. 
Illinois;  to  acquire  Prairieland 
Accounting  and  Tax  Services,  Bushnell. 
Illinois,  and  thereby  engage  in  tax 
planning  and  preparation  pursuant  to 
§  225.25(b)(21)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  17, 1988. 
James  McAfse. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-14117  Filed  8-22-88;  8:45  am] 
MLUNQ  COOC  S210-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlstratkm 

[Docket  Na  88P-0170] 

Canned  Pineapple  Deviating  From 
Identity  Stamtard;  Temporary  Permit 
for  Market  Testing 

AOCNCV:  Food  and  Drug  Administration. 
ACTKM:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  the  Del  Monte  Corp.  to  market  test  a 
style  of  pack  of  canned  pineapple, 
designated  as  "whole,"  that  is  not 
provided  for  by  the  U.S.  standard  of 
identity  for  canned  pineapple  (21 CFK 
145.180(a)).  The  purpose  of  the 
temporary  permit  is  to  allow  the 
apphcant  to  measure  consumer 
acceptance  of  the  product. 
date:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
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into  intentf  ^  oorameroe,  Init  not  later 
than  Septeiliittcr  21. 1988. 

FON  FUnrmn  MRNHMTKM  oowtact: 
Howard  A.  i  Anderson.  Center  for  Pood 
Safety  andAn>tied  Nutrition  (HFF-414), 
Food  and  EjMig  Administration,  200  C 
Street  SW.,|  Washington.  DC  202(M.  202- 
485-0109. 

suppuoMENlnuiv  mromiATiON:  In 
accordance  With  21 CFR  13ai7 
concerning  lliemporary  permits  to 
facilitate  maricet  testing  of  foods 
deviating  filQm  the  requirements  of  the 
standard^  of  identity  promulgated  under 
section  401  Uf  die  Federal  Food.  Ihug. 
and  CosmeUc  Act  (21  U.S.C  341).  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  isMued  to  the  Del  Monte  Corp., 
P.O.  Box  9004.  Wahiut  Creek.  CA  94508. 

The  permt  covers  limited  intnstate 
marketing  wt»  of  canned,  peeled,  and 
cored  wholJB  pineapple  packed  in 
pineapple  j^ice.  The  test  product 
deviates  fr<i»|D  the  U.S.  standard  of 
indentity  fov  canned  pineapple  in 
§  145.180(a|  in  that  the  style  oi  pack  is 
whole  pineiyple,  a  style  not  provided 
for  by  the  Standard.  The  product  meets 
all  requireibpnts  of  the  standard  with 
the  exceptioa  of  this  deviation.  The 
permit  provides  for  the  tenqiorary 
mariceting  ^  ISOMO  cases,  each 
containiDg  24  20-ounce  cans.  The  test 
product  wiUi  be  distributed  in  LonisviUe. 
KY.  (Maha4  ME  (includes  Des  Moines. 
lA),  Mempli|s  (includes  little  Rock,  AR 
and  lacksoiv.  MO)  and  Nashville.  TN. 
Birmingha4K  Montgrnnety.  and  Mobile. 
ALs  New  Gneans.  LA.  and  Mioeaix.  AZ. 

The  test  bodnct  is  to  be  packed  in  Del 
Monte  Coipi's  cannery  in  Btago. 
Mindanao  Island,  in  the  Republic  of  the 
Philippinea 

Each  of  ile  ingredients  used  in  die 
food  is  stafsd  on  the  label  as  required 
by  the  appjibable  sections  of  21  CFR 
Part  101.  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  September  21, 1968. 


Dated  lone  16. 1988. 
Richard  l-Rairic 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc  88-14182  Piled  6-22-88;  8:45  am] 
aaisn  oooc  4iM-ai-M 

National  Instltutas  of  Health        \ 

NatiOfMl  Ubrvy  of  Madlclnai  MaallnQ 
of  tha  Utaratura  Saiactlon  Tachnical 
Ravlaw  Cominlttaa 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  a  meeting  of  the 
Literature  Selection  Teduiical  Review 
Committee.  National  Library  of 
Medicine,  on  July  26-27, 1988.  convening 
each  day  at  9:00  ajn.  in  the  Board  Room 
of  the  National  Library  of  Medicine, 
Building  38, 8600  Rockville  Pike. 
Bethesda,  Maryland. 

The  meeting  on  July  26  will  be  open  to 
the  public  bmn  9X0  ajn.  to  12:00  noon 
for  the  discussion  (rf  administrative 
reports  and  program  develcqments. 
Attendance  by  die  public  will  be  limited 
to  space  available. 

In  acowdance  with  provisions  set 
fwUi  in  section  552b(cH9)(B),  Title  5, 
U.S.a.  Pub.  L  92-463,  die  meetnig  will 
be  closed  on  July  20  from  approximately 
12H)0  noon  to  5:00  p.m.  and  on  July  27 
from  9t)0  ajn.  to  adjournment  for  the 
review  and  discussion  of  individual 
journals  as  potential  titles  to  be  indexed 
by  the  National  Library  of  Medicine, 
llie  presence  of  individuals  associated 
with  these  publications  could  hinder  fair 
and  open  discussion  and  evaluation  of 
individual  journals  by  the  Committee 
members.  Mrs.  Lois  Ann  Colaianni, 
Executive  Secretary  tA  the  Committee, 
and  Associate  Director,  Library 
Operations,  National  Library  erf 
Medicine,  8600  Rockville  Pike,  Bediesda. 
Maryland  20894.  telephone  numtier  301- 
488-8921,  will  provide  a  summary  of  die 
meeting,  rosters  of  the  committee 
membos,  and  other  information 
pertaining  to  the  meeting. 


Dated:  June  18, 1988. 
Betty  J.  Bewfalia, 

Committee  Management  Officer,  NIH 
[FR  Doc.  88-14239  Filed  6-22-88;  8:45  am} 

BSJJNQ  COOE  414S414I 

Division  of  Raaearch  Grants;  Maatinga 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
following  study  sections  for  July  1988. 
and  the  individuals  bom  whom 
summaries  of  meetings  and  rosters  of 
committee  members  may  be  obtained. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  study  section  business  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendence  by  the  public  will 
be  limited  to  space  avaUaUe.  These 
meetings  will  be  closed  thereafter  in 
accordance  with  the  provisimis  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6). 
Title  5.  V.SX:.  and  section  10(d)  of  Pub. 
L  92-463.  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  cleariy  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Researdi 
Grants,  Westwood  Building,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892,  telephone  301-496-7534  will 
furnish  summaries  of  the  meetings  and 
rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  from  each  executive 
secretary  whose  name,  room  number, 
and  telephone  number  are  bated  below 
each  study  section.  Since  it  is  necessary 
to  schedule  study  section  meetings 
months  in  advance,  it  is  suggested  that 
anyone  planning  to  attend  a  meeting 
contact  the  executive  secretary  to 
confirm  the  exact  date,  time,  and 
location.  All  times  are  A.M.  unless 
otherwise  specified. 


Study  taction 


juirises 


Time 


Location 


Behwrioral  anSftouRMCianoee-l:  Dr.  SmmmI  RaMSngt.  Rnti  A13.  TcL  301-486-6352.. 
Bflhavioral  anS  INeuroeciancas-g;  Or.  ShmmI  Raaangi.  Rm.  A13,  Tel  301-496-5362.. 

BiomoiScal  S#ioae-3:  Mr.  Gene  Headtay,  Rm.  A25.  Tai.  301-496-7287 

BiomadtoarScMnoaa— 4:  Or.  OaitM  Brinr,  Rm.  A10,  Tel.  301-496-7150 

Biomadicil  C<i<nc—    5;  Or.  Bart  VMhon.  Rm.  A2S,  Tel.  30l-48e-7M0.. 


BioinedKal  &«4nea»-6:  Dr.  Sywl  M.  Amir.  Rm.  A10.  Tel.  301-496-3117 

Biomedicai  Sci4nce»-7:  Dr.  Daniel  Ealdnazi.  Rm  AlO.  Tel.  301-496-1067  „.. 
CMcal  Scien^ae    1;  Dr.  Lynwood  Jones,  Jr.,  Rm.  A19.  Tel.  301-496-7510.... 

Clinical  Sden^ae— 2:  Dr.  Nathan  Watzman.  Rm.  340.  Tel.  301-496-7248 

Clinical  Sciencas— 3;  Dr.  Nicholas  MazwaHa.  Rm  A27.  Tel.  301-496-1069  ... 
Oncal  Scienoas— 4;  Dr.  Nathen  Walzman.  Rm.  340,  Tel.  301-496-7248. 


Ji^  27-28 — 

July  21 

July  18-19-.. 
July  18-20...... 

jMly11-1i..... 

July  16-20..... 

July  25-27...... 

July  26-29 

July  18-19 

July  22 „.. 

July  29. 


8:30 
8:30 
8:30 
8:30 
8:30 
8:30 
8:30 
8:30 
8:30 
SKX) 
8:30 


HoMv  km.  Chevy  Chase,  iCX 
HoNdiy  km,  Chaxy  Chaee.  MO. 
National  Clanon  HaM,  Crystal  Qly.  VA. 
Crowne  Plaza.  RoctcvMe.  MO. 
St  Jvnes  Hotel.  Washington.  DC. 
HoMey  Inn,  Georgetown,  DC. 
Holiday  Inn.  GeorgekMon,  DC. 
CnMvne  Plaza,  Rockville.  MD. 
CroMme  Plaza,  RockviMe.  MO. 
CnMMie  Plaza.  Rockville,  MO. 
Room  7.  BMg.  31C.  Bethesda.  MO. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.308, 13.333. 13.337, 13.393- 
13.396. 13.837-13.844. 13.846-13.878. 13.892. 
13.893.  National  Institutes  of  Health.  HHS] 
Dated:  June  16. 1988.  i 

Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH.      I 
(FR  Doc.  88-14240  Filed  8-22-88;  &45  am] 

WLUNG  COM  4140-01-M 


Public  Health  Service  I 

Alcohol,  Drug  Abuse  and  Mental 
Health  Adminlatration;  Emergency 
Substance  Abuse  Treatment  and 
Prevention  Rehabilitation;  Delegation 
of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  by  the 
Secretary  of  Health  and  Human  Services 
on  November  23. 1981.  to  the  Assistant 
Secretary  for  Health,  the  Assistant 
Secretary  for  Health  has  delegated  to 
the  Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration,  with 
authority  to  redelegate,  all  the  authority 
delegated  to  the  Assistant  Secretary  for 
Health  under  Part  C  of  Title  XIX  of  the 
Public  Health  Service  Act,  as  amended. 

The  delegation  to  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration  became  effective  on: 

Date:  June  9, 1988. 
RobeH  E.  Windom. 
Assistant  Secretary  for  Health. 
[FR  Doc  88-14118  Filed  6-22-88;  8:45  am] 

MUMO  CODE  4160-20-11 
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DEPARTIMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Final  Determination  Against  Federal 
Acfcnowrtedgment  of  the  Machis  Lower 
Alabama  Creek  Indian  Tribe,  Inc. 

June  13, 1988. 

This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(h),  notice  is 
hereby  given  that  the  Assistant 
Secretary  declines  to  acknowledge  that 
the  Machis  Lower  Alabama  Creek 
Indian  Tribe,  Inc.,  c/o  Mrs.  Pennie 
Wright.  708  S.  John  Street.  New 
Brockton,  Alabama  36351  exists  as  an 
Indian  tribe  within  the  meaning  of 
Federal  law.  This  notice  is  based  on  a 


determination,  following  a  review  of 
public  comments  on  the  proposed 
Endings,  that  the  group  does  not  meet 
four  of  the  mandatory  criteria  set  forth 
in  25  CFR  83.7  and.  therefore,  does  not 
meet  the  requirements  necessary  for  a 
govemment-to-govemment  relationship 
with  the  United  States. 

Notice  of  the  proposed  findings  to 
decline  to  acknowledge  the  Machis 
Lower  Alabama  Creek  Indian  Tribe  was 
published  on  page  34319  of  the  Federal 
Register  on  September  10. 1987.  The 
proposed  findings  were  based  on  a 
determination  that  the  petitioner  met 
criteria  d,  f,  and  g.  but  did  not  meet 
criteria  a,  b,  c.  and  e  of  Part  83.7  of  the 
Acknowledgment  regulations  (25  CFR, 
Part  83).  In  accordance  with  25  CFR 
83.9(g),  interested  parties  were  given  120 
days  in' which  to  submit  factual  or  legal 
arguments  and  evidence  to  rebut  or 
support  the  evidence  relied  upon  in  the 
findings.  Pursuant  to  a  request  by  the 
petitioner,  the  Assistant  Secretary- 
Indian  Affairs,  by  a  letter  dated 
December  17, 1987,  extended  the 
comment  period  an  additional  90  days. 

During  the  comment  period,  a  rebuttal 
containing  evidence  and  arguments 
challenging  the  proposed  findings  was 
submitted  by  the  petitioner.  One  other 
comment  was  received  during  this 
period  which  agreed  with  the 
conclusions  reached  in  the  Genealogical 
Report  of  the  proposed  findings  that 
certain  ancestral  famiUes  did  not 
possess  Indian  ancestry,  but  did  not 
include  any  new  evidence. 

The  arguments  and  evidence 
submitted  by  the  petitioner  in  response 
to  the  proposed  findings  did  not 
specifically  address  the  criteria  or  the 
conclusions  made  in  the  summary  under 
the  criteria  or  in  the  technical  reports. 
Although  the  petitioner  continues  to 
claim  that  their  ancestors  came  fit)m  the 
Creek  town  of  Tamali,  and,  in  the 
rebuttal,  made  new  claims  of  other 
ancestral  Creek  towns,  no  evidence  was 
submitted  to  substantiate  their  claim.  No 
discussion  of  any  historic  community  or 
their  contemporary  community  was 
included  in  the  practitioner's  rebuttal. 
The  petitioner  asserts  that  the  Dawes 
Severalty  Act  of  1887  (24  Stat.  388)  took 
away  political  authority  over  the 
members  of  the  group.  The  Dawes  Act 
was  to  provide  for  the  allotment  of  tribal 
lands  to  individual  tribal  members  on 
the  various  reservations.  The  law 
contained  no  specific  provision  affecting 


the  powers  of  tribal  authc  rity.  Since 
there  is  no  other  evidence  that  the 
petitioner  was  identified  as  an  Indian 
entity  prior  to  1982.  the  Daw6s  Act  did 
not  apply  to  the  group.  The  evidence 
that  the  petitioner  submitted  in  its 
rebuttal  pertaining  to  the  group's 
ancestors  did  not  identify  the  ancestors 
as  Indian  or  members  of  any  tribal 
entity. 

The  petitioner's  response  is  critical  of 
the  fact  that  the  Bureau  contracted  with 
Professor  J.  Anthony  Paredes,  an 
anthropologist  at  Florida  State 
University,  to  conduct  a  preliminary 
ethnohistorical  and  ethnographic  report 
on  the  petitioner.  Dr.  Paredes  did  not 
write  the  proposed  findings.  He  was 
contracted  to  provide  background 
infomration  on  the  petitioner  within  the 
general  context  of  the  ethnohistory  and 
ethnography  of  Creek  Indians  in 
Alabama.  His  report,  which  was  based 
on  both  archival  research  and 
interviews  with  group  members  and 
others,  presented  his  findings  in  an 
objective  manner.  Dr.  Paredes  did  not 
conduct  any  detailed  geographical 
research.  His  report  did  not  draw  any 
conclusions  regarding  whether  or  not 
the  petitioner  met  the  mandatory  criteria 
for  acknowledgment.  The 
recommendations  contained  in  the 
proposed  findings  not  to  acknowledge 
the  petitioner,  and  the  factual 
conclusions  on  which  they  are  based, 
were  written,  solely  and  entirely,  by  the 
Acknowledgment  research  team  which 
evaluated  the  petition  for 
acknowledgment.  The  Acknowledgment 
research  team  utilized  the  Paredes 
report  to  a  considerable  extent,  but  also 
conducted  its  own  research  in  order  to 
expand,  supplement,  and/or  refute 
information  presented  in  both  the 
petition  and  the  Paredes  report. 

The  petitioner's  response  does  point 
out  some  minor  errors  in  the  technical 
reports.  The  errors  have  been  noted  in  a 
report  summarizing  the  Department's 
response  to  the  evidence  and  arguments 
submitted  to  refute  the  proposed 
findings.  This  report  is  available  to  the 
petitioner  and  interested  parties  upn 
written  request.  Requests  for  copies  of 
the  report  or  the  proposed  findings 
should  be  addressed  to  the  Assistant 
Secretary— Indian  Affairs,  Department 
of  the  Interior.  18th  and  C  Streets  NW.. 
Washington.  E>C  20242,  Attention: 


UMI 
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any.  optio  H»  other  than  acknowledgment 


are  availi 
Lower  All 
In&,  couli 
benefits, 
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le  under  which  the  Machis 

Creek  Indian  Tribe, 
btain  services  and  other 
viable  alternative  could  be 
io  the  group's  unsubstantiated 
try  and  the  group's  lack  of 
inherent  iJQcial  and  political  cohesion 
and  contimiity  as  an  Indian  entity.  This 
conclusioti{is  based  on  independent 
research  randucted  by  the 
Acknowledgment  staff  and  on  factual 
arguments  land  evidence  presented  in 
the  groiqija  petition  and  in  the  rebuttal 
which  challenged  the  proposed  findings. 
This  deteniination  is  final  and  will 
become  elective  00  days  after 
publicatidii  unless  the  Secretary  of  the 
Interior  n^^uests  the  determination  be 
reconsideted  pursuant  to  25  CFR 
83.10(a-c). 
WP.IUfiifls. 

Acting  Aan^tant  Secretary— Indian  Affairs. 
[FR  Doc.  8^^14222  Filed  6-22-88: 8:46  am] 
coaE:ai«.o>4i 


Bureau  of  Land  Managament 
[IIT-070-09-4060-91] 

i  Notfoa  to  Boobi  WMofiMaa 
Study  tart  Stoopkio  Qiait  and  Shoap 
Crook  WNomaaa  Study  AraM 

Aomcv:  P^au  of  Land  Management 
Butte  Pismct  Office.  Interior. 
action:  Notice  to  begin  Wilderness 
Study  forjSleeping  Giant  and  Sheep 
Creek  Wi^aemess  Study  Areas. 

•UMMAind:  The  Montana  Bureau  of  Land 
Management  has  completed  the 
intensive  iadldemess  inventories  for  all 
qualifying  land  within  the  Sleeping 
Giant  aroei.  The  final  decision 
announced  in  the  March  3, 1988,  Federal 
Ragtolar  (y  the  Butte  District  Office 
ended  June  12, 1968.  No  appeals  were 
filed,  lldsldedsion  identifies  the  entire 
Jackson  Peak  Add-on  (375  acres)  and  a 
portion  of  the  Sheep  Qeek  Unit  (3,967 
acres)  as  |  Wilderness  Study  Areas. 

The  Jai^l^n  Peak  Add-on  is 
contiguoili  with  the  Sleeping  Giant 
WSA  whl^  was  established  in  1981. 
The  two  areas  will  be  consolidated  and 
studied  aa  the  Sleeping  Giant  WSA 
(6,487  acMs)  under  section  603  of 
FLPMA.  ' 

The  Sbaep  Creek  WSA  is  located  just 
west  of  th^  Sleeping  Giant  WSA  and  is 
separatee 'by  a  poweiiine  and 
maintenance  road.  This  area  (3,967 
acres)  qualified  as  a  WSA  due  to  strong 


public  support  The  study  will  be 
conducted  under  the  authority  of  section 
202ofFLI>MA. 

These  two  WSAs  are  located 
southwest  of  Holter  Lake  some  25  miles 
north  of  Helena  hi  Western  Montana. 

The  Sleeping  Giant  and  Sheep  Creek 
WSAs  will  be  studied  independentiy 
and  documented  under  one 
Environmental  Impact  Statement 
Analysis  will  be  done  in  accordance 
with  the  guidance  Memorandum  of 
September  17, 1965.  issued  by  the  BLM 
directOT  and  the  provisions  of  the  BIATs 
"Wilderness  Study  Policy;  Policies. 
Criteria,  and  Guidelines  for  Conducting 
Wilderness  Studies  on  Public  Lands," 
dated  February  3. 1962.  The  draft  EIS  is 
scheduled  to  be  available  for  public 
review  and  comment  in  August  1980. 

FOR  nmTHER  MTORHATION  CONTACR 

District  Manager.- Butte  District  Bureau 

of  Land  Management  Box  3388,  Butte, 

Montana  59702. 

I.A.  MomkouM, 

District  Manager. 

June  15, 1988. 

[FR  Doc  88-14230  Filed  8-22-88;  8:45  am] 
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(WY-060-06-4121-02] 

wyonNngj  AOVMory  counca  Moanng 

AOfNCV:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  Casper  District 
Advisory  Council  Meeting. 


f:  The  Casper  District  Advisory 
Council  will  meet  at  8:00  a.m.  m.t  on 
Tuesday,  July  26, 1988  in  the  conference 
room  of  the  Casper  District  Office,  1701 
Best  "E"  Street  Casper.  Wyoming. 
Public  comment  period  is  scheduled  for 
3:00  p.m.  m.t 

The  meeting  begins  with  a  half-day 
tour  of  recreational  and  historical  sites 
located  within  the  boundaries  of  the 
Platte  River  Resource  area.  Other 
agenda  items  Usted  for  discussion 
include:  Handicap  access;  Department 
of  the  Interior's  Take  Pride  In  America 
Campaign,  cooperative  agreements,  fire 
management  SIM'S  recreational  policy, 
and  an  update  on  the  beetie  infestation 
on  Muddy  Mountain  plus  any  other 
topics  recommended  by  coimcil 
members  or  the  public. 

The  meeting  is  open  to  the  public. 
Persons  who  desire  to  address  the 
council  are  usked  to  contact  Kate 
DuPont  at  (307)  261-5101  in  advance  of 
the  meeting. 


Date:  laae  15. 1988. 

DittnctManager. 

[FR  Doc.  88-14223  FUed  e-22-88;  8:45  am] 


(AZ-020-00-4212-13;  A-23S60] 

PuliHc  Land  Exdiongo;  Mohavo 
County,  AZ 

AQtNCV:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  realty  action — 
exchange,  public  land,  Mohave  County, 
Arizona. 

■UMMAWr.  The  following  described 
lands  and  interests  therein  have  been 
determined  to  be  suitable  for  disposal 
by  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976, 43  U.S.C.  1716: 

Gila  and  Salt  Rivar  Mmidiui 

T.19N..R.21W.. 
Sec29,SKN%,S%: 
Sec.  3a  SMNEVi,  SEV4. 
Containing  720.00  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Walter  E.  Biewer 
of  Prescott  Arizona,  or  his  assigns: 

Gila  and  Sah  River  Macidiaa 

T.14N..R.12W.. 

Sec.  7.  lots  1-4.  EWN^. 
T.  14  N..  R.  13  W.. 

Sec  1,  loU  3  and  4.  SVWWM.  SW%. 
T  15  N    R.  12  W 

Sec  i'a  k>U  l4,  SV^NEV4,  SEV4NWV^. 
EViSWM,  SEV«; 

Sec.  29.  all; 

Sec.  33,  all,  except  north  42  feet  east  of 
hi^way. 
T.  15  N..  R.  13  W., 

Sec.  25.  all. 
T.16N..R.14W., 

Sec.  27,  NM,  SWK. 
T.18V4N.,R.19Wm 

Sec  25,  all.  exc^t  north  and  west  SO  feet 
and  Santa  Fe  Pacific  Railroad  Company 
r^tofway. 
T.18N..R.18W.. 

Sec.  11.  all. 
T.  23  N.,  R.  13  W., 

Sec  9.  EVi. 
T.  23  N..  R.  17  W.. 

Sec  5.  lot  3.  SWWNEM.  SV^NW^.  SWMi, 
W%SEV4.  SEMSEV^: 

Sec  7  NEMNEVi' 

Sec  a!  SM8By4NE%  (portion).  NW%SEV4: 

Sec  29,  SEV^NEV^. 

Containing  5.767.47  acres,  more  or  less. 

The  public  land  to  be  transferred  will 
be  subject  to  the  following  terms  and 
conditions: 

1.  Reservations  to  the  United  States: 
(a)  Right-of-way  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30, 1890. 


BEST  COPY  AVAILABLE 
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2.  Subject  to:  (a)  ReMrvaSm  of  dl 
minerals  to  the  Santa  Fe  Pacific 
Railroad  Company  (sectisB  20  only):  and 
(b)  restiictioiu  tkat  may  be  iomoaed  by 
the  Mohave  County  Board  of 
Supervisors  in  accordance  with  county 
floodplain  regulations  established  under 
Resolution  Na  84-10  adopted  no 
December  3. 1984.  as  amended. 

Private  lands  to  be  acquired  by  the 
United  States  will  be  subject  to  die 
following  reservations: 

1.  An  minerals  to  the  Santa  Fe  Pacific 

Railroad  Company  together  with  the 
right  to  prospect  for.  mine,  and 
remove  same. 

2.  Easement  for  electric  transmission 

line. 

3.  Easement  for  gas  pipeline. 

4.  Easement  for  State  Ffighway  93. 

The  purpose  «f  the  exchuge  is  to 
conaoiidate  federal  land  t*  fffniHtaJp 
resource  mangr—  iit  in  cange,  wildlife 
and  recreation  and  to  dispose  of  land 
with  speculative  development  potential. 

Publication  of  this  Notice  will 
segregate  the  subject  lands  from 
operation  of  the  public  land  laws.  This 
segregation  wiH  terminate  upon  the 
issuance  of  a  deed  or  patent  or  two 
jrears  from  the  date  of  pubkcation  of  this 
notice  in  the  Faderal  Ragialar  or  upon 
publication  of  a  Natice  of  Teonination. 

Detailed  infoiaatioa  coaceming  this 
exchange  may  be  obtained  from  the 
Kingman  Resource  Area  Office,  2475 
Beverly  Avenue,  Kingman.  AdTona 
86401.  For  a  penad  of  forty-five  (45) 
days  from  the  date  of  publicatiaR  of  this 
Notice  in  the  Fadard  M^iiiiii.  interested 
parties  may  submit  coanents  to  the 
District  Manager,  Phoenix  Dwtrict 
Office.  2015  Weat  Deer  Valley  Rsad. 
I%oenix,  Arizona  85027.  Any  adverse 
comments  will  be  evaluated  by  ^e  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realfy  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Date:  June  17. 198& 
Henri  R.  Bisaon, 
District  Manager. 

IFR  Doc.  88-14224  Filed  6-22-88;  8:45  am] 
aajJNQ  COOC  4310-tt« 


IID-060-0»-4212-14;  I-2S488  B«t  all 

CoMTd^Atene  District,  ID; 
NonconipetlUve  Sale  of  PaMc  Lands 

Coirection 

In  notice  document  88-11819 
beginning  on  page  19861  in  liie  issue  cf 
Thursday,  May  26. 1968,  make  the 
following  caaectkm: 


Under  the  •ecand  oolama  t«b«led 
"Legal  daaoriptiflB."  die  duid  line  T.  S8 
N.,"  should  read 'T.  46  N..." 

Date:  Jun  IS,  1MB. 
nitiTTIInwinhaHiii. 
DiatnotMamger. 
[FR  Doc  ••-14Z2S  nifld  8-22-48;  845  am] 


[IIT-O7(M»-4O5O-01:  lini-74131] 

Montana;  naatty  Acflon:  Exchango 
:  Bureau  of  Land  Management, 


Interior. 

action:  Exchange  of  public  and  private 
lands  in  Misaoi^.  Granite.  PoweU.  and 
Lewtt  and  Clark  Counties,  Montana. 

SUMMAllTrThe  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exdiange  under 
section  286  of  the  Federal  Land  Ptdtcy 
and  Management  Act  of  1976, 43  U.S.C 
1716. 

Principal  Meridian,  Montana 


T.  14  N.,  R.  12  W..  Sec. 

NEV4.  SEV«SWy4, 

T.14N.,R.13W,Sec. 

swy4.  sEy4 

T.  13  N.,  R.  14  W..  Sec. 
T.llN..R.15W,Sec. 
T.  12  N..  R.  15  W..  Sec. 

NEy4SEy4 

T.  12  N..  R.  18  W..  Sec. 
T.12N..R..18W.,Sec 

SEy4 
T.12N.,R.ieW..Sec. 

'      SEy4 


18.  Lefts  1.  a,  4.  SW% 
SViSEV4.  NB14SEM 
14.£)4NEV^EM  . 

2.  Lot  1.  SEMNEK 
18.Lot4 

28.  NEy4.  N%NWy4, 

14.  SViNEy4.  EV^SEy4 

3.  Loto  U  14,  MEM 

4.  Lot  12.  SW%.  W% 


Containing  1.562.79  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  ibUowisg 
lands  owned  by  Champion  fartematiaoal 

Prindpal  Maddian.  Moulna 

T.  14  N..  R.  9  W..  Sec.  19.  Lot  4.  SE^SWVi, 

S\^SEM 
T.  14  N,  &.  •  W..  See.  2a  NW% 
T.  11 N..  R.  10  W..  Sec.  21.  NW44SWM.  SVt 

SV» 

T.  11  N.. R.  10  W..  Sec.  23.  WM 

T.  11 W..  R.  M)  W..  Sec.  27.  AU 

T.  14  N..  R.  IQ  W..  Sec  28.  N% 

Contaiakig  1,800.17  acres. 

DATES:  For  a  period  of  45  days  from  the 
date  of  tiiis  notice,  interested  parties 
may  submit  comments  to  the  Bureau  of 
Land  Management  at  the  address  shown 
below.  Any  adverse  comments  will  be 
eviduated  by  the  BLM.  Montana  State 
Director,  who  may  sustain,  vacate,  or 
modify  atm  realty  action,  in  Ae  absence 
of  any  objections,  this  realty  action  wiH 
become  the  final  determination  of  the 
Department  of  Interior. 
FOR  RIW1IWI  WrOHMATlOW  COWTACT; 
Information  related  to  iie  exdiange, 
includiog  the  environmental 
assessment/land  report,  is  available  for 


review  at  the  Gaiaet  ReMnwce  Area 
Office.  3256  Fort  Miaaoda  Road. 
Missoula.  Montana  58801. 


rANVMRMMATION:  The 
terma,  con^Uons.  and  reservations  of 
the  exchange  are: 

1.  A  icsarvation  to  the  United  States 
of  a  ri^t-of-way  for  ditolMM  or  canals  in 
accordance  widi «  U&C  945. 

2.  Hie  sm&oe  estate  w6l  be 
exchanged  on  an  equal  value  basis. 

3.  Hie  lands  wiH  be  exchanged 
soibject  to  all  valid,  existing  righto  (e.g., 
right»«f-way,  easements,  and  leaaes  of 
record). 

4.  Hk  exchange  must  meet  tfie 
reqairaments  of  43  CFR  4110.  This 
eitclMHige  is  consistent  with  Bureau  of 
Land  Managoneid  policies  and  planning 
and  has  bem  discussed  with  State  and 
local  officials.  The  estimated  completion 
date  is  Septerabw  1968.  Tbe  public 
interest  wiH  be  served  by  this  exchange 
through  repositionHig  of  scattered  public 
lands  into  intensively  managed 
retention  areas  and  by  acquimtion  of 
riverfront  tracts  with  hig^  pubdic  values. 

District  Manager. 
)ime  15. 1988. 

[PR  Doc.  88-14228  Filed  6-22-88;  8:45  amj 
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[NDM7624S(  (111-030-06-4212-13)1 

Roalty  Action— Exctiange;  North 


agency:  Bureau  of  Land  Management, 
Dickinson  District,  Interior. 

ACTION:  Notice  of  Realty  Action  I 

NDM7A245,  Exchange  of  pu^  land  in 
Bowman.  Dunn.  Graart,  and  McHeray 
Counties.  North  Dakota  for  private  land 
in  Bowman  Coonty,  North  Dakota. 

summary:  Tlie  following  described 
lands  have  been  determined  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976, 43 
U,S.C  1716. 

FiflhPriadpal  Meridian,  North  Dakota 
T.152N..R.75W., 

Sec.  2.  Lot  2. 
T.  153  N..  R.  78  W  ~ 

Sec2.E%SWH. 
T.K4N..R.;«W.. 

Sec%NE)4NE%. 
T.  131  N..  R.  88  W.. 

Sec  22.  EMSWV4,  SEy4. 
X.147N..R.87W,. 

Sac.  a  SBKSW^ 

Sec  18.  LoU  1. 2. 4.  E%EH.  NEy«NW^ 

Sec  3a  Lots  1. 2; 

Sec  32.  NEy4NWy4.  NE^SEV^. 
T.129N.,R.ie6W.. 


Federal  Regirter  /  Vol.  53.  No.  121  /  Thursday.  June  23.  1986  /  Nottceg 


23897 


Sec.  3S.  3%SE'>4. 

Containifg/aggragatiiig  1001.78  acres  of 
public  laii(]| 

Note. — ^|f  any  of  the  pubtic  land  listed 
above  is  dh>ppied  from  the  exchange  for  any 
reason,  substitution  will  be  made  from  the 
following  jipt  containing/aggregating  064.70 
acres: 


t 


Fifth  Prindtwl  Meridian,  North  Dakota 

T.  151  N.,  R.  52  W.. 

Sec.l3.BEV4SWV^. 
T.  149  N..  Ri  63  W.. 

Sec.  27.  Lot  1. 
T.  ISO  N.,  £  63  W.. 

Sec  14.  Lot  1; 

Sec  19,  Lot  1; 

Sec28,NEV4SWVi. 
T.  151  N..  k.  87  W.. 

Sec  13.  |Uot  2. 
T.  144  N.,  RL  71  W.. 

Sec  28,  Lot  3. 
T.  157  N..  R.  72  W.. 

Secl8,NW%NEV^. 
T.  135  N..  R  77  W.. 

Sec.  30,  HEV^NEM. 
T.  154  N.,  a  77  W., 

Sec.  3,  I>qt  1.  SEy4NEV4. 
T.134N.,li86W.. 

Sec4,SHSW%. 
T.15eN.,R89W., 

Sec27,NWV4NEV4. 
T.149N.,R.95W., 

Sec  1,  ijdt  1: 

SeclO,I^V4SEV4. 
T.  150  N.,  RL  95  W.. 

Sec  24,  Lot  4; 

Sec  25,  Lot  1. 
T.152N..RJ.100W.. 

Sec  24,BE%NW^,  SWV4SWy4: 

Sec25.WMNW%; 

Sec26.^y4NWV4. 
T.  151  N.,  R.  104  W., 

Sec.2e,|liot.l 

In  exchtnge  for  this  land,  the  United 
States  will  acquire  the  following 
describe^land  from  Mr.  and  Mrs.  Kelly 
Steams. 

Fifth  Pridp*!  Meridian.  North  DakoU 

T.129N.,R.106W., 

Dts  2, 3, 4, 5, 6,  SWV^NEy4, 

m,  NEy4Swy4,  Nv^sEy4, 

BU4.5; 

»t2: 

Dtl. 

g/aggregating  587.55  acres  of 
private  land. 

DATES:  Ffri>m  August  8, 1988,  interested 
parties  a^y  submit  comments  to  the 
Bureau  oJFiLand  Management,  at  the 
address  nven  below.  Any  adverse 
comment  will  be  evaluated  by  the 
Bureau  of  Land  Management  Montana 
State  Diijqctor,  who  may  sustain,  vacate, 
or  modi^ithis  realty  action.  In  the 
absence!^  any  objections,  this  realty 
action  w^p  become  the  final 
determiiution  of  the  Department  of  the 
Interior. 

nmTHeR  mformation:  Information 
related  t^  this  exchange,  including  the 


environmental  assessment  and  land 
report,  is  available  for  review  at  the 
Bureau  of  Land  Management,  Dickinson 
District  Office.  202  East  Villard.  Box 
1229,  Dickinson.  ND  58602. 

Comment  dates:  For  a  periof  of  45 
days  bom  date  of  publication  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Bureau  of  Land 
Management  at  the  address  given 
above. 

•UPPLEMCNTAIIV  mPORMATION:  The 

pubUcation  of  this  notice  segregates  the 
public  land  described  above  from 
settlement,  sale,  location,  and  entry 
under  the  pubUc  land  laws,  including  the 
mining  laws,  but  not  bom  exchange 
pursuant  to  section  206  of  Oie  Federal 
Land  PoUcy  and  Management  Act  of 
October  21, 1976  for  a  period  of  two  (2) 
years  bom  the  date  of  pubUcation  of  this 
notice  in  the  Federal  Regtoter.  Hie 
segregative  effect  will  terminate  upon 
issuance  of  patents  for  the  subject 
public  land  or  two  (2)  years  from  the 
date  of  this  pubUcation,  whichever 
occurs  first. 

Transfer  of  the  public  land  in  the 
exchange  is  subject  to  the  following: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43  U.S.C.  945. 

2.  The  reservation  to  the  United  States 
of  aU  minerals. 

3.  All  vaUd  existing  rights  (e.g.,  rights- 
of-way  and  leases  of  record). 

4.  Value  equalized  by  cash  payments 
or  acreage  adjustments. 

5.  The  exchange  must  meet  the 
requirements  of  43  CFR  4110.4-2(b). 

This  exchange  is  consistent  wiUi 
Bureau  of  Land  Management  poUcies 
and  land  use  planning.  The  estimated 
intended  time  of  the  exchange  is 
September  1988.  The  pubUc  interest  will 
be  served  by  completion  of  this 
exchange  because  it  will  enable  the 
Bureau  of  Land  Management  to  acquire 
land  with  high  pubUc  values,  and  will 
increase  management  efficiency  of 
public  land  in  die  area. 

Date:  June  18, 1988. 
William  F.Krach. 
District  Manager. 
[FR  Doc  88-14227  Filed  8-22-88: 8:45  am] 
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[CA-01(M»-4333-<»] 

Recreation  Use  Fee  for  South  Yuba 
Campground 

AOCNCV:  Bureau  of  Land  Management, 

Interior. 

actwn:  Notice. 


campsite  per  night  wiU  be  charged  at  the 
Soudi  Yuba  Campground,  within  the 
South  Yuba  Recreation  Aiea.  CaUfomia. 

SilPW  HliNTOWV  WiroWIIATIONi  llie 

South  Yuba  Campground  meets  the 
standards  required  for  the  coUection  of 
user  fees.  Fees  for  other  campgrounds 
with  similar  fadUties  were  determined 
to  be  three  doUars  per  night. 

Authority  for  user  fees  is  contained  in 
Title  36  CFR,  Part  71. 
DATS:  The  user  fee  becomes  effective 
June  3a  1968. 

MM  PURTHSII INFOIIMATION  CONTACT: 
Deane  K.  Swickard,  Area  Manager, 
Folsom  Resource  Area,  63  Natoma 
Street,  Folsom,  California  95630. 
Telephone  (916)  985-4474. 

Date:  June  14. 1988. 
DJCSwkkaid. 
Area  Manager. 
[FR  Doc.  88-14228  Filed  6-22-88: 8:45  amj 


:  Pursuant  to  Title  36  CFR,  a 
user  fee  of  $3.00  (three  doUars)  per 


[OR-020-0S-4212-0S:  QP8-147] 

Pul)lie  Land  Excttange,  Management 
Framework  Plan  Amendments 

AOENCV:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  Realty  Actions — 
Exchange  of  Public  Lands  in  Harney 
County.  Oregon;  Notice  of  Availability 
of  Proposed  Decision  on  Andrews/ 
Drewsey  Land  Tenure  Management 
Framework  Plan  Amemdment  (MFPA). 

summary:  The  Bureau  of  Land 
Management  (BLM)  in  the  State  of 
Oregon.  Bums  District  intends  to  amend 
Uie  Andrews  and  Drewsey  Management 
Framework  IHans  (MFPs)  in  accordance 
with  43  CFR  1610.5-5.  The  amendments 
pertain  solely  to  the  Lands  portions  of 
the  planning  documents.  The  BLM  has 
prepared  a  Proposed  Decision  which 
places  the  affected  public  lands  into 
various  zones  of  retention  or  disposal. 
The  planning  amendments  are 
necessary  because  the  existing  MFPs  do 
not  adequately  identify  these  lands  for 
land  tenure  adjustments. 

AdditionaUy,  this  notice  serves  as  the 
Notice  of  Realty  Action  aS  required  by 
43  CFR,  Part  2201.  The  Bums  District  has 
received  two  separate  exchange 
proposals  affecting  3,839.93  acres  of 
pubUc  land. 

One  proposal  affects  520.00  acres  of 
pubUc  land  and  is  described  as  foUows: 

WUlamatM  Meridian,  Oragoo 

T.40S.,R.36E., 
Sec  19:  SWMSEV^: 
Sec  30:  EM,  EMW^. 
Comprising  S20X)0  acres  more  or  less. 


Fdted  Kogtolui  f  Vol.  S».  W».  121  /  •nmreday,  Jane  23.  1M8  /  Notion 


ContingeM  ^m 
amended 
520u00«ci«svi 
thelaadnaepli 
for  disposal  by 
2« 


MaMSMKBl  Act  of  ttW.  43  OLSC 1716 
(FLPMA).  in  «n^i«e  far  then  iMKk. 
the  Federal  GoveEniMBt  will  acqwe  the 
following  land  bam  Manrin  Caaey: 

Willamette  Meridian,  Otegon 

T.42S..R.WE.. 

Sec.  13:  EV^SEVt: 

Sec.24:Lolsl.2.NE%. 
T.41S,R.37&. 

Sec.  18:  Lot  4: 

Sec.  19:  Lots  1. 2.  3. 

Comprising  of  436.56  acres  more  or  less. 

The  purpose  of  this  exchange  is  to 
acquire  valuable  wildMe  and  recreation 
lands  in  the  Trout  Creek  Mountains.  The 
public  interest  will  be  well  aorved  by 
making  An  exchange. 

The  other  exchange  pr(^>osai  affects 
3.319.93  acres  of  public  land  and  is 
described  as  follows: 

T.  30  S.,  R.  31  E., 
Sec.  23:  W  V^NEV*.  SEy4NE%.  NWVi.  EVi 

SWVt.SEVc. 
Sec.  24:  SW%NW%.  NV4SWV4,  ffiV4: 
Sec.  25:  swy*.  SWy4SEy«,  W^SEy^SEy*; 
Sec.  26:  NE^^.  EViNWy4.  EV4SWy4.  SEy4; 
Sec.  35:  NEy4NEy4; 
Sec.  38:  E^.  MW^  E«SWK  NViNWM 

SWV^. 
T.  30  S..  R.  32  E.. 
Sec.  19:  Lot  4.  SEy4SWy4;  | 

Sec.  28:  S^SWV4.  SWy4SEVi; 
Sec  29:  NWMiSW%,  SHSEK; 
Sea  30:  tiW%iNEyk.  SWt^Mt.  NEV4NWK. 

NEy4SEy4; 
Sec  32:  EWNE%4,  NWVUiffi%; 
Sec  33:  WMNEVk.  NW%.  NMSWK.  NWM 

SEV4.  j 

T.32&.R.32ViE.  j 

Sec  IB:  NEy4NBK  SVmEt4.  N^bSEV^. 
Comprising  of  3.31«.93'(- )  acres. 

!■  exchange  for  these  lands,  the  { 

Federal  Govenunent  will  acquire  the 
foUoflving-desaflied  private  lands  from 
HamoKBd  Randhea.  inc.:  [ 

T.31S..R.92%E. 
Sec  10:  NE^UCK.  NE^SEV4.  SHSE\^; 
Sec  11:  SWWNE^  NW^NWK. 

S<ANWy*.SWVi,SEMK 
Sec  12:  NWy4SWK  S^fcSWl^ 

Sec  IS:  NEy*.  NEy4SEy«: 
Sec  21:  SWV4NES4.  NB%SEV^ 
T.32S.,R.S2%E., 
Sec.  18:  SEHSWIH. 

Comprising  of  l,320.(n{±]  acres. 

The  Federal  GovemmeBt  would 
acquire  important  wildlife  habitat  and 
greatly  enhance  the  landownership 
pattern  in  the  area  by  making  this 
exchange. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal  and 
the  acreage  will  be  adjaSted  to  equalize 


values  «pon  completion  of  the  land 
appraiaid. 
TliccxolHBiges  win  be  subfect  to: 

1.  TIr  Rsenratioa  to  the  United  States 
of  a  right-of-way  fiar  dMches  or  canals 
constraeled  by  the  authority  of  the 
United  States.  Act  of  Aagast  30, 1980  (43 

\5.sx:.ms). 

2.  Oil  and  gas  rijjhts  may  be  reserved 
in  the  final  patent  Any  existing  oil  and 
gas  leases  will  remain  in  effect  until 
expiration 

3.  Mineral  tights  may  be  reserved 
dependent  Hjpon  the  Rniimg^  in  tke 
mineinl  nepart. 

4.  AM  other  valid  existing  rights, 
including  but  not  limited  to  any  ri^t-<rf- 
way.  easement  or  lease  of  record. 

The  publication  ot  this  notice  in  the 
Federal  RagiBter  will  se^vgate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriati<»  under  the  puUic  land 
laws,  incladiag  die  mining  laws.  As 
provided  by  the  regulations  of  43  CFR 
2201.1(b).  any  subsequent^  tendered 
application,  allowance  of  which  is 
discretionary,  shaU  not  be  cwcepted. 
shall  not  be  considered  as  filed  and 
shall  be  retumed  Id  the  applicant. 

Detailed  information  concening  the 
proposed  exchanges  and  land  use  fAan 
amendments  indndiBg  the 
environmental  analysis,  wiH  be 
available  for  review  at  the  Bums  District 
Office,  HC74-12533  Hwy  20  W.,  Hines 
Or^on  9773a. 

Comments 

For  a  period  of  45  days  from  the  date 
of  this  puUication  in  t^  Federal 
Regislac,  interested  parties  may  submit 
comments  to  the  Bums  District  Manager 
at  the  above  address. 

Any  adverse  comments  received  as  a 
result  of  the  Notice  of  Realty  Action  on 
the  Casey  Land  Exchange  will  be 
evaluated  by  the  District  Manager  who 
may  vacate  or  modify  the  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  District 
Manager,  this  realty  action  may  become 
a  final  determination  of  the  Department 
of  the  Interior. 

The  Land  Tenure  Plan  Amendments 
have  aadeigooe  an  intense  pal^ 
participation  process  and  die  proposed 
decision  has  been  mailed  to  known 
interested  parties.  The  proposed 
decision  allows  for  a  45  day  comment 
period,  the  proposed  decision  indudea 
the  BLM's  intent  to  consummate  the 
Hammond  Exchange  which  has  formerly 
undeifone  dM  Environmental 
Assessment  and  Land  Report 
requirements. 

Persons  interested  in  receiving  more 
information  or  commenting  on  eitfier  'die 
Hammond  Exchange  or  the  Land  Tenure 


Plan  Amendments  may  do  so  by  writing 
the  District  Manager  at  tiie  above 
address.  The  plan  amendments  and 
associated  Envinmraentd  Assessment 
are  available  for  inapocBon  at  fee  Bums 
District  C^ce  diui^g  aonud  woridng 
hours. 

Dated:  liBM  14, 1M8. 
Joahua  L  Wariwrtoa. 
Bums  District  Manager. 
[PR  Doc.  88-14136  Filed  6-2e-«8;  ei46  am] 
tniittfl  COOK  4sio-n-ii 


[CA-MO-OS-4220-10;  CA IMM) 

Tennlnatlon  of  Propoaod  'Wlltidrawal 
and  Opanlng  of  Land;  CaWamia 

lune  14, 1968. 

AomcY:  Bureau  of  Land  Maniifement. 

Interior. 

action:  Notice. 

summary:  This  notice  tenrinates  ^e 
segregative  effect  of  a  proposed 
withdrawal  of  25  acres  of  land 
requested  by  the  Forest  Service.  U.S. 
Department  of  Agriculture.  Tliis  action 
will  open  25  acres  of  land  to  miniqg 
location.  The  land  has  been  and  will 
remain  open  to  mineral  Ipatring 
EFFECTIVE  DATE:  July  25, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Viola  Andrade.  BLM  California  State 
Office.  E-2841  Federal  Office  Building. 
2800  Cottage  Way,  Sacmraente. 
California  95825,  (918)  97V-4915. 
SUPPLEMENTARY  INFORMATION:  On  May 
14, 1987,  a  notice  of  proposed 
withdrawal  and  reservation  of  land  for 
the  Foresit  Service,  U.S.  Dq>«tment  of 
Agriculture,  was  published  in  the 
Federal  Regisiar  at  52  FR 18289.  The 
purpose  of  the  application  was  to 
protect  a  developed  recreation  site,  the 
Sims  Campground.  The  land  is  no  longer 
needed  for  this  purpose. 

1.  The  segregative  effect  is  hereby 
terminated  as  to  the  following  described 
land: 

Mount  Diablo  Meridian  ShasU-Tri^ 
Nadonal  Foraat 

T.37N,R.4W.. 
Sec  17.  SKSEV4SE%NW)USW%, 
N%NEV4NE%SWy4SW%.  S%N\4 
NE^«SWKSW^  S%N%SWV^W^ 
and  NMlSHSW^SWK. 
loe  area  aeacnoea  contains  25  acres  in 
Sisldyoi  Coanty. 

2.  At  10  &m.  on  ]uly  25. 198&  fte  lands 
shall  be  opened  to  such  forms  of 
disposition  as  maty  by  law  be  made  of 
Nattional  Forest  System  lands,  including 
location  and  entry  under  the  United 
States  mining  laws.  Appropriation  of 
lands  described  in  this  order  under  the 


i 
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general  mintlig  laws  prior  to  the  date 
and  time  of  iiestoration  is  unauthoriied. 
Any  such  a^tiempted  appropriation, 
including  attempted  adverse  possession 
under  30  UglC.  38,  shall  vest  no  rif^ts 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts,  j 
Nancy  I-  AIsx]  I 

Chief,  Lands  f$ection,  Branch  of  Adjudication 
&  Records. 
(FR  Doc.  88-U137  Filed  fr-22-88: 8:45  am] 


BtumacooE 
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[CO-942-4»t4520-12] 

Colorado;  FVng  of  Plats  of  Survey 

June  13. 1984 

The  plat  pf  survey  of  tiie  following 
described  Utid,  will  be  of&cially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Manaj^ment.  Lakewood, 
Colorado,  epective  10:00  a  jil,  June  13, 
1988. 

The  plat  ftpresenting  the  corrective 
dependent  rtsurvey  of  a  portion  of  the 
west  boundaiy  and  subdivisional  lines, 
T.  37  N..  R.  11 E.,  New  Mexico  Principal 
Meridian,  Colorado,  Group  No.  716,  was 
accepted  M^y  23, 1968. 

The  plat  representing  the  dependent 
resurvey  of!  the  north  boundary,  a 
portion  of  thb  east  boundary  and 
subdivisioi^  lines,  and  the  survey  of 
the  subdivision  of  certain  sections,  T.  16 
S.,  R.  71  Wl  Sixth  Principal  Meridian. 
Colorado.  Gh)up  No.  798,  was  accepted 
May  31. 199$. 

These  surveys  were  executed  to  meet 
certain  adn^istrative  needs  of  this 
Bureau.      | ! 

The  plat  representing  the  dependent 
resurvey  of  #  portion  of  the  east 
bound^  <Ud  subdivisional  lines,  and 
the  survey  cf  the  subdivision  of  section 
13,  T.  42  N..  R.  10  Wm  New  Mexico 
Principal  Meridian,  Colorado,  Croup  No. 
865,  was  accepted  May  18, 188a 

This  suryoy  was  executed  to  meet 
certain  adiuiustrative  needs  of  the  U.S. 
Forest  Servijce. 

All  inquines  about  this  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  LOnd  Management,  28S0 
Youngfleld|$treet,  Lakewood,  Colorado, 
80215.        : 
IackA.E«J| 

Chief  Cada^tfvl  Surveyor  for  Colorado. 
[FR  Doc.  88-14229  Filed  «-22-«e:  8.^  am] 
mixma  caoe.  Mw-Jtut 


[CO  640  61  <aaO-1 1;  CH2SS66] 

ProposMl  Modification  and 
Continuation  of  Withdrawal:  Colorado 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Forest  Service,  U.S. 
Department  of  Agriculture,  proposes 
that  the  order  which  withdrew  lands  for 
an  indefinite  period  of  time  for  the 
Yeoman  Park  Administrative  Site  be 
modified  and  the  withdrawal  be 
continued  lot  20  years  insofar  is  it 
affects  80  acres  of  National  Forest 
System  land.  The  land  will  continue  to 
be  closed  to  the  mining  laws,  but  not  to 
mineral  leasing. 

date:  Comments  should  be  received 
within  90  days  of  publication  date. 
address:  Comments  should  be 
addressed  to  State  Director,  Colorado 
State  Office,  2850  Youngfield  Street. 
Lakewood,  Colorado  80215. 
FOR  FtmnieR  inpomiation  contact. 
Doris  E.  Chelins,  BLM  Colorado  State 
Office.  (303)  236-1768. 

The  Forest  Service,  U.S.  Department 
of  Agriculture,  proposes  that  die  existing 
withdrawal  made  by  Secretarial  Order 
dated  December  11, 1906.  as  amended, 
for  an  indefinite  period  of  time,  be 
modified  to  expire  in  20  years  pursuant 
to  section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976. 90  Stat 
2751;  43  U.S.C.  1714,  insofar  as  it  affects 
the  following  described  lands: 


Sixth  Principal  1 

White  River  National  Forest 

T6S..R.83W.. 

Sec.28.NWV4SWW: 

Sec.  27.  NEV4SE%. 

The  area  described  aggregates  80  acres  in 
Eagle  County. 

The  purpose  of  this  withdrawal  is  for 
the  administration  and  protection  of  the 
Yeoman  Park  Administrative  Site.  No 
change  is  proposed  in  the  purpose  of 
this  withdrawal.  The  land  will  continue 
to  be  withdrawn  firom  surface  entry  and 
mining,  but  not  from  mineral  leasing. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  penons 
who  wish  to  submit  comments  in 
connection  with  this  proposed  action 
may  present  their  views  in  writing  to 
this  office. 

The  aathorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
deteraune  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  wiU  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 


withdrawal  will  be  modified  and 

continued  and,  if  so,  for  how  long. 

Notice  of  the  final  determination  will  be 

published  in  tiie  Federal  Register.  The 

existing  withdrawal  will  continue  until 

such  determination  is  made. 

failles  D.  Criq>, 

Chief,  Branch  of  Adjudication. 

[FR  Doc.  88-14231  FUed  fr-ZZ-aS;  6:45  am] 
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MinsraM  annavainuin  ourvi^a 

Alaska  OCS  Raglon;  Outor  Continantal 
SheN  Advisory  Board;  Alaska  Regional 
Technical  Working  Group  Meeting 

agency:  Minerals  Management  Service, 
Alaska  OCS  Region,  Interior. 

action:  Outer  Continental  Shelf 
Advisory  Board,  Alaska  Regional 
Technical  Woridng  Group  Committee; 
meeting. 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463. 

The  Alaska  Regional  Technical 
Woiking  Group  (RTWG],  a  committee  of 
the  Outer  Continental  Shelf  (OCS) 
Advisory  Board,  is  scheduled  to  meet 
from  9*4)0  a.m.  to  4:00  p.m.,  August  10, 
1988,  in  Room  601  of  die  VGnerals 
Management  Service,  Alaska  OCS 
Region  offices  at  649  East  36th  Avenue. 
Anchorage,  Alaska.  The  Alaska  RTWG 
is  one  of  six  such  committees  of  the  OCS 
Advisory  Board  that  provide  advice  to 
the  Director,  Minerals  Management 
Service,  on  technical  matters  of  regional 
concern  regarding  OCS  prelease-  and 
postlease-sale  activities. 

Topics  which  may  be  addressed  at  the 
meeting  are: 

(a)  Joint  US/USSR  oil-spill  response 
exercise. 

(b)  Fiscal  Year  1990  Minerals 
Management  Service  Regional  Studies 
Plan. 

(c)  OCS  Mining  Program  Norton 
Sound  Lease  Sale. 

(d)  Wildlife  Protection  Working  Group 
project 

(e)  Arctic  oil-spill  research. 

The  Alaska  RTWG  meeting  will  be 
open  to  die  publia  Public  seating  may 
be  limited.  Interested  persons  may  make 
oral  or  written  presentations  to  the 
committee.  A  request  to  make  a 
presentation  should  be  made  no  later 
than  August  1. 1988,  to  Alan  D.  Powers, 
Regional  Director,  Alaska  OCS  Region. 
949  East  36di  Avenue,  Room  110, 
Anchorage,  Alaska  99506-4302,  (907) 
261-4010.  A  request  to  make  an  oral 
statement  should  be  accompanied  by  a 
written  summary  of  the  statement. 
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Minutes  of  the  meeting  will  be         | 
available  70  days  after  the  meeting  for 
public  inspection  at  the  Minerals 
Management  Service,  Alaska  OCS     j 
Region  Library.  949  East  38th  Avenue. 
Anchorage,  Alaska  99508-4302,  and  at 
the  Office  of  Advisory  Board  Support, 
Minerals  Management  Service, 
Department  of  the  Interior,  18th  and  C 
Streets,  NW..  Washington,  DC  20240. 

Dated:  June  15. 198&  | 

Alan  D.  Powers, 

Regional  Director,  Alaska  OCS  Region. 
[FR  Doc  88-14176  Filed  6-22-88;  8:45  am] 
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Development  Operations  Coordination 
Document;  Tenneco  Oil  Exploration 
and  Production 

aqency:  Minerals  Management  Service, 
Interior. 

ACTKM:  Notice  of  the  receipt  of  a  i 
proposed  Development  Operations  I 
Coordination  Document  (DOCD). 


SUMMAIIY:  Notice  is  hereby  given  that 
Tenneco  Oil  Exploration  and  Production 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5409,  Block  96,  Vermilion 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Intercoastal  City, 
Louisiana. 

DATE  The  subject  DOCD  was  deemed 
submitted  on  June  10, 1988. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
PubUc  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orieans,  Louisiana  (Offlce  Hours:  8  a.m. 
to  4:30  p.m..  Monday  through  Friday). 
FOII  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 
SOPPtEMEHTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 


local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Date:  June  13, 1988. 

J.  Rogan  Poaicy. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  88-14131  Filed  6-22-88;  8:45  am) 
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Development  Operations  Coordination 
Document;  Walter  Oil  and  Gas  Corp. 

aoency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 


summary:  Notice  is  hereby  given  that 
Walter  Oil  and  Gas  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  6055.  Block  699,  Matagorda 
Island  Area,  offshore  Texas.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Freeport,  Texas. 
date:  The  subject  DOCD  was  deemed 
submitted  on  June  10, 1988. 

address:  a  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Ehnwood 
Parte  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  J.  Tolbert:  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pHrsuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  pubUc  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31. 1988 
(53  FR  10595).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 


Date:  June  13.  ige& 

J.  Rogsn  PMrcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  88-ltl32  Filed  fr-22-88;  8:45  am] 

MUMQ  COW  4310-IMMi 


Receipt  Of  Outer  Continental  Shelf 
Development  Operations  Coordination 
Document 

aqency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Anadarko  Petroleum  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  6088,  Block  A-oe.  Brazos 
Area,  offshore  Tesas.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Port  O'Connor,  Texas. 

date:  The  subject  DOCD  was  deemed 
submitted  on  June  14. 198& 

address:  a  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114.  New  Orleans 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  W.  Williamson;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2874. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10S95).  Those  practices  and 
procedures  are  set  out  in  revised 
8  250.34  of  Title  30  of  the  CFR. 
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Date:  June  ia  1988. 

I.RoganPiaaiiiy. 

Regional  amploc  Gulf  of  Mexico  OCS 
R^ioa. 

(FR  Oo&  «8-ljl^  Filed  6-22-«8:  MS  am] 


Rsoeipt  of 


E 


ConHMnM  SImN 


agency:  Kfifcrals  Management  Service, 

Interior. 


ACnON:  Notite  of  the  feceipt  (tf  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Exxon  ComB^ny  U.S  J\.  Unit  Operate  of 
the  Grand  !#  Block  16  Federal  Unit 
Agreement  Nd.  14-06-001-2832,  has 
submitted  a  jDOCD  describing  the 
activities  it  proposes  to  oooduct  on  the 
Grand  Isle  Qljock  16  Federal  unit 
Proposed  pUiw  for  the  above  area 
provide  for  pie  development  and 
production  (^1  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  rase  located  at  Grand  Isle. 
Louisiana.   1 1 

date:  Hie  sdbject  DOCD  was  deemed 
submitted  o^  June  9, 1968. 

ADDRESS:  Ai  ^opy  of  the  subject  DOCD 
is  available  jfbr  public  review  at  the 
Public  InfbHitatlon  OBioe.  Gulf  of 
Mexico  OC$  [Region.  Minerals 
ManageaedtSmrice,  1201  Ehnwood 
Park  BoolevArd,  Room  114,  New  Orieans 
Louisiana  (Office  Hours:  8  a jn.  to  4:30 
pjn..  Mond^f  through  Friday). 

FOR  FURTNE^  — IQWMATIOII OONTACR 

Mr.  Mike  Nixdorff;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  RegioQ.  Production  and 
Developmei|<:  OeveloiRnent  and 
Unitization  flection;  Unitization  Unit; 
Telephone  (^)  736-2660. 

SUPPLEMENTARY  H  FORMATION:  The 

purpose  of  ttvs  Notice  is  to  inform  die 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1976,  that  Oie 
Minerals  Management  Service  is 
considering  |4pproval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rjiles  governing  practices  and 
procedures  ffwier  which  flie  Minerals 
Managemeiit  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR IS368S).  Those  practices  and 
procedures  are  set  out  in  revised 
S  25a34  of  Title  30  of  the  CFR 


Date:  June  13 1988. 
|.  Rogers  Paaicy, 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  88-14233  Filed  6-22-88;  *4S  am] 


nocolpt  of  OulMr  OonHiwnM  ShoN 


Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

StniMARy:  Notice  is  hereby  given  that 
Shell  Offshore  Ina  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
4745.  Block  40.  Sabine  Pass  Area, 
offshore  Texas.  Proposed  plans  fior  the 
above  area  provide  for  the  development 
and  production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Galveston.  Texas. 

date:  The  subject  DOCD  was  deemed 
submitted  on  June  17, 1988. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Kfinerals 
Management  Service,  1201  Ehnwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACR 
Mr.  E.H.  Simoneaux;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  IHans. 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2872. 

SUPPLEMENTARY  mPORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  avaikble  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  vidiich  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31. 1988 
(53  FR  10S95).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 


Date:  June  17. 1M8. 
J.  Rogers  Peaicy. 

Regional  IXrector,  Gulf  trf Mexico  OCS 

Region. 

[FR  Doc  88-14234  Filed  0-22-88;  8:45  am] 

BtUMQ  CODE  4310-IOMI 


Roco^it  of  Outer  ConHnontsi  Sfwif 
Dovslopinont  Oporstlons  Cooitlinstlon 
Documant 

agency:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Unocal  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS  0297,  Block  26. 
Vermilion  Area,  offshore  Louisiana. 
Proposed  plans  Cor  the  above  area 
provide  for  the  developmeiA  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Intracoastal  City,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  June  15, 1988. 

ADDRESS:  A  o^iy  of  the  subject  DOCD 
is  available  for  pubhc  review  at  the 
Public  Information  Office.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service.  1201  Ehnwood 
Park  Bodevard,  Room  114,  New 
Orleois,  Louisiana  (Office  Hours:  8  a  jn. 
to  4:30  p.m,  Monday  through  Friday). 

FOR  FURTNER  INFORMATION  CONTACT: 
Mr.  Lars  T.  Herbst  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Flans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Flans  Unit; 
Telephone  (504)  736-2533. 

SUPPLBMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  secti<m  25  of  the  OSC 
Land  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  pubUc  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1968 
(53  FR  10595).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 
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Date:  June  15. 198a 

|.  Rogen  Pearey, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  88-14235  Filed  8-22-88;  8:45  aoi] 

■UMQ  COM  4310-in-ll  J 


INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION 

Nogales  International  Wastewater 
Treatment  Plant  Expansion;  Nogales, 
AZ;  Finding  of  No  Significant  Impact 

AQENCV:  United  States  Section. 
International  Boundary  and  Water 
Commission.  United  States  and  Mexico. 
ACnON:  Notice  of  finding  of  no 
significant  impact. 


:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA);  the  Council  on 
Environmental  Quality  Final 
Regulations  f40  CFR  Parts  150(>-1508): 
and  the  U.S.^ection's  Operational 
Procedures  for  Implementing  section  102 
of  NEPA.  published  in  the  Federal 
Register  September  2. 1981  (46  FR  44083- 
44094);  the  U.S.  Section  hereby  gives 
Hnal  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  expansion  of  the  Nogales 
International  Wastewater  Treatment 
Plant  (NIWWTP)  at  Nogales.  Arizona.  A 
notice  of  finding  of  no  significant  impact 
dated  May  6, 1988  provided  a  thirty  (30) 
day  comment  period  before  making  the 
finding  final.  The  notice  was  published 
in  the  Federal  Register  on  May  18, 1988 
(53  FR  17770-17771). 
ADDRESS:  Mr.  J.S.  Valdez,  Principal 
Engineer,  Operations,  Internationa} 
Boundary  and  Water  Commission, 
United  States  and  Mexico,  United  States 
Section.  4171  North  Mesa,  C-310,  El 
Paso.  Texas  79902.  Telephone:  (915)  534- 
6893,  FTS  570-6693. 
SUPPLEMENTARY  INrORMATIOIl:        | 

Proposed  Acticm  ! 

The  U.S.  Section  proposes  to  upgrade 
and  expand  the  Nogales  International 
Wastewater  Treatment  Plant 
(NIWWTP)  to  accommodate  an 
additional  4.0  mgd  capacity  for  a  total 
treatment  capacity  of  17.2  mgd.  The 
additional  capacity  includes  Mexico's 
part  in  the  proposed  expansion  of  the 
international  plant 

The  existing  design  capacity  of  the 
NIWWTP,  which  b^an  operation  in 
1972  to  provide  service  for  the  cities  of 
Nogales,  Arizona  and  Nogales,  Sonora, 
Mexico,  is  8.2  mgd  with  capacity 
allocations  of  4.95  mgd  to  Nogales, 
Sonora  and  3.25  mgd  to  Nogales, 
Arizona.  Currently,  the  NIWWTP  is 


treating  an  average  daily  flow  of 
approximately  8.6  mgd  including 
approximately  3.5  mgd  from  Nogales. 
Arizona  and  5.1  mgd  from  Nogales, 
Sonora.  Excessive  flows  direcUy  affect 
the  international  plant's  performance, 
resulting  in  overloading  and  decreased 
detention  time  which,  in  turn,  causes 
effluent  violations.  The  proposed 
upgrading  and  expansion  of  the  existing 
system  will  prevent  these  violations 
from  occurring. 

The  Mexican  Section  and  U.S.  Section 
of  the  Commission  are  presentiy 
considering  a  proposed  agreement 
recommending  Mexico  join  in  the 
expansion  of  the  NIWWTP  by 
purchasing  a  capacity  up  to  4.95  mgd  in 
addition  to  the  4.95  mgd  presentiy 
assigned  to  Mexico  at  the  international 
plant.  The  existing  lagoon  treatment 
system  would  be  upgraded  to  a 
complete  mix  cell  system  followed  by  a 
series  of  partial  mix  cells  with  a  total 
detention  time  at  design  flow 
approximately  equal  to  five  (5)  days  at 
13.2  mgd  and  four  (4)  days  at  17.2  mgd. 
Treatment  of  Mexico's  additional 
capacity  would  be  provided  by 
additional  aeration  and  minor 
modifications  to  the  13.2  mgd  total 
treatment  capacity  plant  without 
expansion  of  the  physical  areas  of  the 
existing  plant  site. 

Alternatives  Considered 

Six  alternatives  were  considered  in 
additiorf  to  the  "no  action"  alternative; 
however,  three  were  eventually 
eliminated  from  further  consideration 
because  of  failure  to  meet  alternative 
evaluation  criteria.  Three  biological 
treatment  alternatives  were  selected  for 
further  evaluation:  Short  Detention  Time 
Aerated  Lagoon  Process  (the  preferred 
alternative).  Sequential  Batch  Reactor 
Process,  and  Biotower/ Activated  Sludge 
Process. 

These  tiltematives  satisfied  all  criteria 
for  alternative  selection  including: 
Reliable  and  consistent  effluent  quality 
compatible  witii  National  Pollution 
Discharge  Elimination  System  permit  or 
effluent  reuse  requirements; 
adaptability/flexibiUty  in  meeting  future 
variations  in  effluent  standards;  and 
ability  to  be  constructed  within  the 
confines  of  the  existing  plant  site  since 
expansion  of  the  physical  area  of  the 
plant  is  restricted  by  the  Santa  Cruz 
River  and  railroad  right-of-way. 

Environmental  Assessment 

The  U.S.  Section  has  adopted,  with 
supplemental  information,  the  Arizona 
Department  of  Environmental  Quality 
(ADEQ)  Environmental  Assessment 
(EA)  for  plant  expansion  of  the 
NIWWTP  dated  August  1987.  Whereas, 


the  ADEQ  environmental  assessment 
only  considered  in  the  final  analysis  a 
total  treatment  capacity  of  13.2  mgd 
which  includes  1.45  mgd  future  reserved 
capacity  either  for  purchase  by  Mexico  ° 
or  Nogtdes.  Arizona;  the  U.S.  Section 
supplements  that  EA  with  consideration 
of  an  additional  4.0  mgd  (17.2  mgd  total 
treatment  capacity)  to  include 
additional  capacity  for  Mexico's  part  in 
the  international  plant  expansion. 

Findings  of  the  Supplemented  | 

Envinmmental  Assessment 

The  U.S.  Section  has  determined  that 
the  ADEQ  analysis  (EA,  pp.  11-13)  of 
the  environmental  impacts  for  die  13.2 
mgd  capacity  plant  would  be  the  same 
for  the  17.2  mgd  capacity  plant.  An 
overall  positive  environmental  effect  is 
associated  with  the  expansion  of  the 
international  plant  vdiether  that 
expansion  is  for  13.2  mgd  or  17.2  mgd 
total  treatment  capacity.  In  summary: 

1.  No  adverse  effects  are  expected 
from  treatment  of  Mexico's  additional 
capacity  on  surface  water  of 
groundwater  quality  or  quantity.  No 
significant  impact  is  expected  on  the 
flood  plain  nor  will  the  expansion 
project  increase  the  probability  of  flood 
damage  to  the  international  plant.  The 
proposed  expansion  will  neither  benefit 
nor  degrade  air  quality  in  the  area. 

2.  No  negative  impact  is  expected  on 
flora  and  fauna  in  the  area.  Expansion 
for  treatment  of  Mexico's  additional  4.95 
mgd  capacity  will  not  require  additional 
surface  area  beyond  that  already 
available  at  the  existing  international 
plant  site.  Effluent  discharges  will 
continue  with  better  quality  waters,  and 
impacts  to  aquatic  biota  are  not 
expected. 

3.  No  adverse  effects  are  expected  for 
socio-economic  factors,  and  no  cultiu-al 
resource  impacts  are  expected. 

4.  No  long-term  detrimental 
environmental  impacts  are  anticipated 
as  d  result  of  the  construction  or 
operation  of  the  proposed  expansion  for 
Mexico's  additional  capacity.  Long-term 
environmental  impacts  for  the  17.2  mgd 
capacity  plant  are  beneficial  in  nature 
and  far  exceed  any  potential  negative 
impacts. 

5.  Short-term  construction  impacts  are 
expected  to  be  temporary  and  minimal 
in  both  duration  and  area.  Mitigation 
measures  to  minimize  these  impacts  are 
proposed. 

The  U.S.  Section  has  received  no 
comments  that  would  effect  a  change  in 
the  proposed  action;  therefore,  on  the 
basis  of  the  Supplemented 
Environmental  Assessment,  a  finding  of 
no  significant  impact  is  adopted  and  an 
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environmenlal  impact  itatement  wfllnot 

bepnpare4o 

The  Final  tiding  of  No  Signfficant 
Impact  (FOfpSQ  has  be«i  forwarded  to 
the  Enviroi^ental  Protection  Agency 
and  to  vendue  Federal,  State,  and  local 
agencies  ai|4  interested  parties.  A 
limited  nuniber  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address. 

Date:  June  13. 1968. 
SmattoZabosiMki, 
StaffCouna^l 

[FR  Doc  8MI221  F!led  6-22-88;  8:45  am] 
MUJNO  COK  |«^1»4l-ll 


«! 


INTEIWAlli)NAL  TRADE 
COMMISSION 

[Inv— tigatio*  Na  337-TA-278] 


Such  MMnoftoSi 
forMsUnQ  Sudi 

^ — .-■ Met 


SufiNnary 


AoniCY:  International  Trade 

Commission. 

ACTION:  Partial  summary  determination 

of  investigtiion  with  respect  to  one 

erasable  p^<^grammable  read  only 

memory  (ElftROM)  device. 


:  Notice  is  hereby  given  that 
the  U.S.  Injfmational  Trade 
Commissidii  has  determined  not  to 
review  an  iiiitial  determination  (ID) 
(Order  No.  113)  issued  by  the  presiding 
administrajdve  law  judge  (ALJ)  granting 
partial  sun>|Mry  determination  with 
respect  to  Mie  EPROM  at  issue  in  the 
above-capnoned  investigation. 
RM  nMTH  R  MraNMATlON  CONTACTt 
Judith  M.  (  iako  Esq..  Office  of  the 
General  O  tjinseL  U.S.  International 
Trade  Commission.  Washington.  DC 
20438.  tel^one  202-252-1003. 

rARV  iNFOiwuTlOw:  On  May 
24, 1988.  tlM  presiding  AL)  issued  an  ID 
(Order  No^  |13)  granting  partial 
summary  (t^tetndnation  with  respect  to 
one  EPR(^  at  issue  in  the  investigtion. 
No  petitiou  for  review  or  comments 
from  govenment  agencies  were 
received.  ^|is  apparent  from  the  papers 
filed  beforts  Uie  ALJ  and  the  ID,  as  well 
as  from  cohiplainant  Intel  Corporation's 
failure  to  ft)e  a  petition  for  review  of  the 
ID,  that  thftfe  is  no  genuine  issue  as  to 
any  material  fact,  and  that  respondent 
Atmel  is  tlp^refore  entitled  to  partial 


sammeiy  determination  as  «  raattertif 
law  widi  respect  to  the  EPROM  at  issue. 

This  acthm  it  taken  under-die 
authority  of  section  337  of  the  Tariff  Act 
of  1030  (19  U.S.C  1337)  and  S  2ia53  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.53.) 

Copies  of  tfie  ID  and  all  other  non- 
confidential documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p  jn.)  in 
the  Office  of  the  Secretary,  U.S. 
IntematiiMial  Trade  Commission.  600  E 
Street  SW..  Washington,  DC  20438, 
telephone  202-252-1000. 

Hearing-impaired  individuals  are 
advised  ti^t  information  on  this  matter 
can  be  obtained  by  contracting  the 
Commission's  TDD  terminal  at  202-252- 
18ia 

By  order  of  the  Commission. 

Issued:  June  20, 1968. 
KamMth  R.  Mason. 
Secretary. 
[FR  Doc.  88-14181  Filed  6-22-88;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Lodglns  of  Con— nt  Dwrot  Under 
Reeourae  Coneervetion  end  Recovery 
Aclj  Aehiend  ChemicelCOi 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  on 
May  17, 1988,  a  pressed  Consent 
Deaee  in  United  State$  v.  Ashland 
Chemical  Company  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Ohio.  The  proposed 
Consent  Decree  provides  for  ccMnidianoe 
with  closure  requirements  imder  die 
Resource  Conservation  and  Recovery 
Act.  42  U.S.C  8001  et  seq^  at 
defendant's  facility  in  Alcron,  Ohio,  for 
payment  by  defendant  of  a  dvil  penalty 
and  for  performance  of  corrective  action 
at  the  facility  pursuant  to  42  U.S.C. 
ee28(h). 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
D^wrtment  of  Justice.  Washington.  DC 
2053a  and  should  refer  to  United  States 
V.  Ashland  Chemical  Company.  D.J. 
reference  #90-7-1-430. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Northern  District  of 
Ohio,  1404  East  Ninth  Street,  Cleveland. 


OUo  44114.  at  the  Region  V  office  of  the 
United  Stales  Environmental  Protection 
Agency.  230  Soatii  Dearborn  Street. 
Chicago.  Uinois  80804,  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1515. 
10th  Street  and  Pennsylvania  Avenue 
NW..  Washington.  DC  20530.  A  copy  of 
the  poposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
die  Dqiertment  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $24)0  payable  to  the 
Treasurer  (^  the  United  States. 
RoSir).MaiiuIla, 

AasittantAtttmtey  General,  Land  and 
Natural  Resounee  Division. 
[FR  Doc.  86-14134  Rled  6-22-88;  8:45  amj 
I  COM  441S-S1-II 


I  ttttttitfi  nf  Cnnaent  Her  roe  Purauent 
to  Cleen  Air  Ad;  SelMi  RaHvsay  Co., 
Ltd.eliL 

In  accordan<ie  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  May  31. 1968.  a  proposed 
Consent  Decree  in  United  States  of 
America  v.  Seibu  Railway  Co.,  Ltd.,  et 
al.,  Civil  Action  No.  86-0710,  was  lodged 
widi  die  United  States  District  Court  for 
the  District  of  HawaiL  The  conplaint 
filed  by  die  United  States  alleged 
violatf  ons  of  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
("NESHAP*)  for  asbestos,  set  under  Uie 
Clean  Air  Act.  by  defendants  due  to 
building  demolition  activities  in 
Honoliuu,  Hawaii.  The  complaint  sought 
injunctive  relief  and  dvil  penalties.  The 
injimctive  claim  was  satisfied  when 
defendants  permitted  an  inspection  of 
the  building  prior  to  demolition,  which 
enabled  the  Environmental  Protection 
Agency  to  determine  that  asbestos 
materials  had  been  removed.  The 
Consent  Decree  provides  for  a  dvil 
penalty  of  $125,000. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  diis  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington,  DC 
20530.  and  should  refer  to  United  States 
V.  Seibu  Railway  Co..  Ltd.,  et  al.,  D.J. 
Ref.  90-5-2-1-1019. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Room  C-242.  U.S.  Court 
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Hooae.  300  Ala  Moana  Blvd.  Honolulu. 
Hawaii  and  at  die  RagioD  9  OfSoe  of  the 
Environmeatal  I¥otactiaB  Agency.  215 
Fremont  Street  Saa  ftandsno.  CA. 
Copiee  of  the  Cooaent  Decne  may  be 
ffxamined  at  the  EoviioiiBieBtal  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Ro<nn  1517. 
Ninth  Street  and  Penasylvaaia  Avenue. 
NW^  WashingtKMi.  DC  2053a  A  o^y  of 
the  pn^Msed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Baviromnental  Enforcement  Sectfcm. 
Land  and  Natural  Resoaraes  Division  of 
the  Department  of  Justice. 
Rogar  |.  Manulk.  | 

Assistant  Attorney  General  Land  and 

Natural  Resources  Division. 

[FR  Doc  88-14133  Filed  6-22-88;  8:45  am] 

BNJJNO  COOC  4410-01-H 

AnUtruat  Dhrision  t 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984— 
The  importance  of  LubfteaUng  on  In 
Diesel  Particulate  Emissions 
(Souttiwest  Reeearch  Institute) 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C  ASOletseq.  ("the  Act'!, 
Southwest  Research  institute  ('^wRT') 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  on  May  27, 1988.  disclosing 
the  addition  of  a  party  to  the  group 
research  project  The  notifications  were 
filed  for  die  purpose  of  invoking  the 
Act's  provisions  limiting  tiie  recovery  of 
antitrust  plaintiff's  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  SwRI  advised  that 
Onan  Corporation  has  become  a  party 
to  the  group  research  project 

No  other  dumges  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project 

On  August  21, 1987,  SwRI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  of 
Justice  (the  "Department")  published  a 
notice  m  the  Federal  Register  pursuant 
to  section  e(b)  of  tfie  Act  on  September 
18, 1987, 52  FR  35335.  On  December  22, 
1987,  SwRI  filed  an  additional  written 
notification.  The  Department  pubUshed 
notice  in  the  Federri  Register  in 
response  to  the  additional  notification 
on  January  19, 1988.  53  FR  14ia 
loaeph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc  88-14135  Filed  6-22-88;  8:45  am] 

BtLUNQ  COOC  4410-01-M 


uiny  uHoraameni  Aomawsusuuii 

Manufacturer  of  ControHed 
Subelanoes»  Regielration;  KnoW 


By  notice  dated  December  10. 1987, 
and  published  ki  tiie  Fadwal  Register  on 
December  15, 1987;  (52  FR  47643).  Knoll 
Pharmacenticals.  30  North  Jeffieraon 
Road.  Whippany,  New  Jersey  07981, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manuhicturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Onig 


Dihy«tomoiphine  (9145) . 
Hydronwiphone  (9150)... 


SchadMla 


No  comments  or  objections  have  been 
received:  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
S  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  aaden  that  Ae 
appUcation  submitted  by  the  above  firm 
for  registration  as  a  buBc  manafecturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 


Dated:  June  17.1 
Gene  R.  Haialip. 

Deputy  Assistant  Administrator,  Ofpceof 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc  8»-14183  FBed  6-22-88;  8:45  am] 

BUJHQ  coos  441O-0S-M 


Manufacturer  of  Controlled 
SulMtanoee;  Registration;  KnoH 
Pharmaceuticais 

^  notice  dated  March  6, 1988.  and 
puUished  hi  the  Federal  Registar  on 
April  6. 1988  (53  FR  11353),  Knoll 
Pharmaceuticals.  30  North  Jefferson 
Road,  Whippany,  New  Jersey  07981. 
made  appUcation  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of 
hydrocodone  (9193).  a  basic  class  of 
controlled  substance  Usted  in  Schedule 

n. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Cominehensive  Drug  Abuse 
Prevention  and  Control  Act  oH  1970  and 
Title  21,  Code  of  Federal  Regulations. 
S 1301  J4(e).  the  Deputy  Assistant 
Adminisbator  hereby  orders  that  the 
application  submitted  by  the  abcwe  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled 
substance  listed  above  is  granted. 


D!stad:finel7.1flMi 
G«MR.Haislip. 

Deputy  AamslimtAdminiBtralor,  Office  t^ 

DivBrtkm  Cmttrtfl,  Drug  Enforoement 

Admiaiatratioa. 

(FK  Doc  8B-14184  Piled  6-22-88;  8:45  aii4 


Manutecturer  Of  Controled 
Substances;  Registralion, 
MaMnckrodt,  inc. 

By  Notice  dated  February  17, 1988. 
and  published  in  the  Federal  Register  on 
February  24, 1988;  (53  FR  5480), 
Mallindcrodt,  Inc.,  Dqiartment  CB, 
Mallinckrodt  and  Second  Streets,  St 
Louis,  Missiouri  63147,  made  application 
to  the  Drug  Enforcement  Administration 
to  be  registered  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Cocaine  (9041).. 
Codeine  (9050). 

Ojpranofphine  (9058) 

Etoiphine  hydrochloride  (9059). 

DIhydrocodaine  (9120) 

Oxycodone  (9143).. 


Hydromorphone  (9150) ... 
DiphenoRj^ala  (ai/S!*.... 
nygrocoeoiie  (s  r  le 
Laworphenol  (8220) 


■Methadone  (9250) 

IMettiadone-lntennediate.        4-cyano-2-dl- 

methytamino4, 4Kiphanyl  butwe  (9254). 
BulK     dertoproparyphene     (non-daaage 

forms)  (9273) 


(9333).. 


OpiMB  eidncts  (9610) 

Opium  lUd  aidracts  (9620)-.. 

Tmclure  of  opium  (9630) 

PD«irda*sd  opium  (9639).. 


GraniMad  opium  (9640). 

Oxymoiphone  (9662) 

Fenianyl  (9601) 


Sched- 
ule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  (]omprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21.  Code  of  Federal  Regulations. 
S  1301.54(e).  die  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  Usted  above  is  granted. 

Dated:  June  17, 1988. 
GeMR-HaiaUp. 

Deputy  Assistant  AdmiMstrator,  Office  <^ 

Diverakm  Control  Drug  Enforoement 

Administration. 

[FR.  Doc.  88-14185  Filed  6-22-88: 8:45  am] 

BNJJNO  COOe  4410-ea-M 
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Importatl^  of  ControNed  Subetancea; 
Rejfllatratton;  MaWnckrodt,  Inc. 

By  noUoe  dated  February  18, 1988,  and 
publishe4'in  the  Federal  Register  on 
February  tA,  1988  (53  FR  5480). 
Mallinckrodt,  Inc.,  Department  CB. 
Malltnckrodt  and  Second  Streets,  SL 
Ix)uis,  Missouri  63147,  made  application 
to  the  Drug  Enforcement  Administration 
to  be  registered  as  an  importer  of  the 
basic  elates  of  controlled  substances 
Usted  below: 


Drug 


h" 

Raw  opium  i(S600) 

Opium  plwil  fcxm  (9650) 

Concenlrat*  d(  poppy  straw  (9670) . 


Schedule 


No  coitilnents  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
l(X)8(a)  of:  the  Controlled  Substances 
Import  ahd  Export  Act  and  in 
accordanie  with  21  CFR  1311.42.  the 
above  fisih  is  granted  registration  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  above. 

Dated:  ]itaie  17, 1988. 
Gene  R.  Hsialip. 

Deputy  AfiistantAdministmtor,  Office  of 

Diveraioii  ^ntrol.  Drug  Enforcement 

AdministnJtJon. 

[FR  Doc.  99-14186  Filed  6-22-88;  8:45  am] 

— if 

Importation  of  Controlled  Subatancea; 
RegiataVtm;  Mallinckrodt,  Inc. 

By  nolpce  dated  March  28, 1988,  and 
published  in  the  Federal  Register  on 
April  1,  ^$88;  (53  FR  10573), 
MallincI(i|odt,  Inc.,  Department  CB, 
MallindiiKKit  and  Second  Streets,  St. 
Louis,  Missouri  63147,  made  application 
to  the  Drug  Enforcement  Administration 
to  be  registered  as  an  importer  of  coca 
leaves  (9(Mo).  a  basic  class  of  controlled 
substancs  listed  in  Schedule  n. 

No  comments  or  objections  have  been 
received- iTherefore,  pursuant  to  section 
1008  (a)  Of  the  Controlled  Substances 
Import  ajod  Export  Act  and  in 
accordanpe  with  Title  21.  Code  of 
Federal  Regulations,  i  1311.42.  the 
above  fitin  is  granted  registration  as  an 
importer  Of  the  basic  class  of  controlled 
substan^  listed  above. 

Dated:  lime  17. 1968. 
GeiMR.i^^Ulp. 

D^ty/miMtantAdminiatrator,  Officeof 
Divenimi  pontrol.  Drug  Enforcement 
Administntion. 

(FR  Doc.  |»-14187  Filed  6-22-88: 8:45  am] 
I  c0ec  Mtt-tm 


Importation  Of  ControHad  Subatancaa; 
Regialration;  Panick  Corp. 

By  notice  dated  March  22, 1988,  and 
pubUshed  in  the  Federal  Register  on 
March  29. 1988;  (53  FR  10160),  Penick 
Corporation,  158  Mount  Olivet  Avenue, 
Newaric,  New  Jersey  07114,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  Usted  below: 


Drug 


Raw  opium  (9600).: 

Opium  piMl  form  (9660) 

Corweriirate  of  poppy  straw  (9670).. 


Sched- 
ule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  TiUe  21,  Code  of 
Federal  Regulations,  S  1311.42.  the 
above  firm  is  granted  registration  as  an 
importer  of  the  basic  classes  of 
controlled  substances  Usted  above. 

Dated:  June  17, 1968. 
GeiieR.Haid^ 

Deputy  Assistant  Administrator,  Officeof 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  88-14188  Filed  6-22-68;  8:45  am] 


DEPAfmiENT  OF  LABOR 

Panaion  and  Walfara  Beneflta 
AdminiatratkHt 

Advlaory  Coundi  on  Emptoyaa 
Walfara  and  Panaion  Banaflta  Plana; 
Work  Group  Maating 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  a  pubUc  meeting  of  the 
Work  Group  on  Access  To  Health  Care 
of  the  AdvUory  Council  on  Employee 
Welfare  and  Pension  Benefit  IHans  will 
be  held  at  lOM)  a  jn..  Wednesday,  July 
13. 1988.  in  Seminar  Room  #4.  C-5515, 
U.S.  Departmoit  of  Labor  Building, 
Tlurd  and  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 

This  ei^t  member  woric  group  was 
formed  by  the  Advisory  Council  to  study 
issues  relating  to  access  to  health  care. 

The  purpose  of  the  July  13  meeting  is 
to  hear  testimony  bearing  on  the 
potential  impact  and  implications  of 
proposed  access  to  health  care 
legislation— both  at  the  federal  and  state 
level— widi  respect  to  the  Department  of 
Labor's  role  under  ERISA.  It  is  intended 


that  testimony  will  be  received  with 
regard  to  the  recentiy  enacted 
Massachusetts  access  to  health  care 
legislation.  Senator  Kennedy's  biU.  S. 
1265.  The  Minimum  Health  Benefit  For 
All  Woricers  Act  of  1987,  and  alternative 
approaches  endorsed  by  the  Health 
Insurance  Association  of  America.  The 
work  group  will  also  take  testimony  and 
or  submissions  from  employee 
representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
woik  group  should  submit  written 
requests  on  or  before  July  11, 1988  to 
William  E.  Morrow,  Dieputy  Executive 
Secretary,  ERISA  Advisory  Council,  U.S. 
Department  of  Labor,  Room  N-5677, 200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Oral  presentations  wiU  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statements  should  be  sent  to  the  Deputy 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
wiU  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  July  11, 1988. 

Signed  at  Washington.  DC,  this  20th  day  of 
Jtme,  1968. 
David  M.  Walker. 

Assistant  Secretary  for  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc.  88-14238  Piled  fr-22-88;  8:45  am] 
■tUSie  COOS  4SW-»-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Form  Submlttad  to  the  Offica 
of  Management  and  Budget  for 
Claaranca 

The  following  package  was  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compUance  with 
the  Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35). 
Subject  Criminal  Referral  Form — ^NCUA 

2362 
Frequency:  Federally  insured  credit 
unions  wiU  complete  this  form  only  in 
reporting  certain  criminal  acts  against 
the  credit  imions. 
Burden:  The  average  time  required  to 

complete  the  report  is  1.50  hours. 
Abstract'  All  federaUy  insured  credit 
unions  are  required  to  complete  and, 
within  seven  business  days,  to  report 
suspected  criminal  activity  on  NCUA 
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2362  to  die  NCUA  regienal  director, 
the  U.S.  Attomesr.  and  die  Federal 
Biueaa  of  liwcal5gtioa.  The 
requwcnent  provides  for  tindy  and 
specific  flafDimation  ■esdcd  for 
decisions  iiipiiliim  investigatian  and 
proseoatioiL 
Reapondada:  P^deraUy  Insured  Credit 
Unioas  i 

OMB  Desk  Officer  for  NCUA 

Copies  of  the  above  iaformatioa 
colledioD  dearance  package  can  be 
obtained  by  calling  the  NCUA 
Admioistiative  OfBce  on  (202)  357-1056. 

Written  coaunents  and  . 

recommendatioas  for  the  listed  ' 

informatioB  and  collection  should  be 
sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  foyowing 
address: 

OMB  Reports  Management  Branch,  New 
Executive  Office  Building.  Room  3206. 
Washington,  DC  20S0a. 


■ielS.lfl6a 
Becky  Baker, 

Secretary  of  tke  NCUA  Board. 
(FR  Doc.  88-14136  Piled  8-22-88;  8:45  am) 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUHANfTIES 

Meeting  | 

Pursuant  to  section  10(aX2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  nieetiBg  of  the  Inter-Arts 
Advisory  Panel  (Initiative  for 
IntenksapHnary  Artiste)  to  tfie  National 
Council  on  the  Arts  wiM  be  held  on  July 
13. 1988,  from  9:00  a  jn.-5c30  pjn.,  in 
room  714  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506l 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  July  13. 1988,  from  3«)- 
5:00  p.m.  for  a  guidelkies  and  policy 
issues  discussion. 

The  remaining  session  of  this  meeting 
on  July  13, 1988,  from  9:00  a  jn.-3:00  pjn. 
is  for  the  piupose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  en  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
includhig  information  given  in 
confidence  to  the  agency  by  grant  I 

applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Fedeiri  Regisler  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (cK4),  (6)  and  (9)  (b)  of 
section  552b  to  Tide  5.  United  States 
Code. 


If  you  need  special  accommodations 
due  to  a  disabttty,  please  coatactthe 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW.  Washii^ton. 
DC  205081 202/682-5532.  ITT  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  widi  refeienoe  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  202/6a2-6433. 
Yvonne  M.  Sabine, 

Director,  Council  and  Pmet  Operationa, 
Nationcd  Endowment  for  the  Arts. 
June  17. 1988. 

(PR  Doc.  88-14236  Filed  6-22-86: 8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na5»-327] 

Tennessee  Valley  AultMrlly; 
Environmental  AiiBssiswt  sad 
Hnding  of  No  Significant  bnpact 

The  VS.  Nuclear  R^gulatoiy 
Commission  (the  Commission)  is 
considering  issuance  of  a  one-time  only 
scheduler  exemption  from  the  l^pe  B 
and  C  testing  requirements  of  Appendix 
J  to  10  CFR  Part  50  to  the  Tennessee 
Valley  Authority  (the  licensee)  for  the 
Sequoyah  Nuclear  Plant,  Unit  1,  located 
at  the  licensee's  site  in  Hamilton 
County,  Tennessee.  The  exemption  was 
requested  by  the  licensee  by  letter  dated 
August  5, 1987. 

EnvlronBMntal  Assessment 

Identification  of  Proposed  Action: 
This  one-time  only  proposed  exemption 
will  permit  the  licensee  to  defer  the 
reqidred  1^  B  and  C  lavage  tests  for 
Unit  1  imti  before  die  unit  enters  Mode 
4  in  returning  to  power  from  tts  current 
outage.  Sections  UiSi.2  and  m  J).3  of 
Appendix  J  to  10  CFR  Part  50,  require 
Type  B  and  C  Leakage  Test 
respectively,  at  intervals  m  no  case 
greater  tfian  two  years.  Sequoyah  Unit  1 
shutdown  for  refueling  on  August  22. 
1985.  During  refuelfa^  from  late  August 
1985  to  late  November  1985,  all  Unit  1 
Type  B  and  C  Teste  were  perfoiraed. 
Since  that  time.  Unit  1  has  remained  in 
cold  riiutdown  (Mode  5).  The  end  of  the 
two  year  test  interval  for  Tjrpe  B  and  C 
Teste  expired  in  late  Aognst  to 
November  1967.  Because  die  Unit  1 
outage  extended  past  August  1967,  the 
licensee  in  ite  letter  dated  August  5, 1987 
requested  diet  the  Type  B  and  C  Teste 


be  deferred  on  a  one-time  basis  until 
before  Unit  1  enters  Mode  4. 

The  Sequoyah  Unit  1  Tedmical 
Specifications  3A1.1  and  3A1.2  require 
that  primary  containment  integrity  be 
maintained  only  when  in  Modes  1, 2, 3 
and  4.  I^pe  B  aqd  C  Teste  are  required 
for  assudng  containment  integrity  in 
these  modes.  Unit  1  has  been  in  Mode  5 
(cold  dmtdown)  since  August  1985  and 
containment  integritylias  not  been 
required  because  die  reactor  has  been  in 
the  cold  shutdown  condition.  Prior  to 
entering  Mode  4  (Heatup  at  Power),  the 
licensee  will  conduct  the  Type  B  and  C 
Leakage  Teste  in  order  to  ensure 
containment  integrity. 

The  Need  for  the  Pn^Mysed  Action: 
Tlie  proposed  exemption  is  needed  to 
permit  die  licensee  to  operate  the  plant 
without  being  in  vioktion  of  the 
Commission's  requirements. 

Enviroamental  Impact  of  the  Proposed 
Action:  The  Commission  bias  completed 
its  evakation  of  the  proposed 
exemption  to  the  testing  sdiedular 
requiremeats  of  Appoidix  J.  The  need 
for  such  testing  is  to  ensure  that 
containment  penetrations  and  isolation 
valves  once  closed  do  not  leak  following 
cui  accident.  However,  Seqaoyah  Unit  1 
has  been  in  cold  shntdown  since  August 
1987  whsn  the  Zytm  test  interval 
expired.  Therefore,  containment 
integrity  has  not  been  required  for  Unit  1 
and  the  isolation  valves  have  not 
needed  to  be  and  were  not  Type  B  and  C 
tested.  Prior  to  entering  Mode  4  when 
containment  integrity  is  required,  the 
valves  will  be  T]^  B  and  C  tested. 

The  proposed  exemption  would 
accept  the  fact  that  the  licensee  did  not 
condnct  Type  B  and  C  teste  by  August  to 
November  1987  and  has  delayed  these 
teste  until  prior  to  enter  into  Mode  4  in 
ite  return  to  power  from  this  outage 
when  containment  integrity  is  required. 
Because  the  i^ant  has  remained  in  Mode 
5  sfaioe  August  1967  and  the  licensee  vrill 
conduct  the  teste  prior  to  entry  into 
Mode  4,  the  propiMed  exenq>tion  does 
not  increase  the  probabtiity  or 
consequences  of  accidents,  does  not 
change  types  of  any  effluente  that  may 
be  released  efisite.  and  does  not 
increase  the  allowable  individual  or 
cumulative  occupatiooal  ra^tfon 
exposors.  Acoordiagly.  the  Commission 
condodes  that  this  proposed  exemption 
would  result  in  no  significant 
radiological  environmental  impact 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  systems  located 
within  the  restricted  areas  as  defined  in 
10  CFR  Part  20.  It  does  not  affect  non- 
radiological  plant  effluente  and  has  no 
other  environmental  impact  Therefore. 
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the  Cominissioii  concludes  diat  there  are 
no  significant  non-radiological 
environmallbl  impacts  associated  with 
the  proposejd  exemptioB. 

Therefore;  die  proposed  exemption 
dees  not  simificantly  change  die 
condusioiui  in  the  "Tinal  Eaviromnental 
Statement  lifted  to  dw  Operation  of 
Seiieoyah  N«clear  Plant  UniU  1  and  2," 
dated  July  l|q74. 

AMematif^  to  the  Pmpoaed  Action: 
Because  di^  MafF  has  concluded  dut 
there  is  no  4^piificant  enviromnental 
impact  assoidiated  with  the  proposed 
exemption,  alternatives  with  equal  or 
greater  envjnmmental  impacts  were  not 
evaluated.  || 

Ahematiirk  Ihe  ofReeources:  This 
action  does  not  involve  the  use  of 
resources  npt  previously  considered  in 
connection  ifith  the  "Final 
Environmedtnl  Statement  Related  to  die 
Operation  of  Sequoyah  Nuclear  Plant 
Units  1  and  2"  dated  July  1974. 

Agencies  andPeraona  Ccmsulted:  The 
NRC  staff  reviewed  die  licensee's 
request  fat  4te  proposed  exemption.  TIk 
NRC  staff  did  not  consait  odier  agencies 
or  persons. 

HndBng  of  ^^0  Significant  Impact 

The  Comifiiaiioa  has  determined  not 
to  prepaie  ai)  environmental  impact 
statement  fdt  the  proposed  exemption. 

Based  updt  the  environmental 
assessment,  we  conclude  that  the 
proposed  ac|don  will  not  have  a 
significant  ajdverse  effect  on  die  quality 
of  die  homaiil  environment 

For  details  with  respect  to  diis  action. 
see  the  request  for  exemption  dated 
August  5. 190r.  which  is  available  for 
public  inspefiion  at  the  Commission's 
Public  Document  Room.  1717  H  Stieet 
NW..  Washington.  DC.  and  at  die 
Chattanooge-iHamilton  County 
Bicentennial  library,  1001  Broad  Street 
Chattanooga.  Tennessee  37402. 

Dated  at  RddcyiOe.  Maiyiand.  this  ISth  day 
ofluBelSSa. 

For  the  Nuclear  Regulatoiy  Commisaton. 
S«saaMBiaGk« 

Assistant  Dinotor  for  Pn^ectB.  TV  A  Projects 

Division,  Offi^  of  Special  Projects. 

[PR  Doc.  88-l41se  FUed  e-2Z-«8;  6:45  am] 


The  United  States  Nuclear  Regulatoty 
Commission  lOthe  Commission)  is 
considering  iasunce  of  an  amendment 
to  Fadlity  Otterating  license  Na  NPF- 


76.  issued  to  Houston  Lighting  ft  Power 
Company  (the  licensee),  for  operation  of 
die  Soudi  Texas  Project  Unit  1  located 
in  Matagorda  County,  Texas. 

The  amendment  would  permit 
expansion  of  the  qient  fuel  pool  stwage 
capacity  by  using  high  density  spent  foel 
racks. 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atone  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's  { , 

regulations.  '' 

By  July  25, 1968,  die  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  focility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
fHed  in  accordance  with  the 
Commission's  llules  of  Practice  for 
Domestic  Licensing  PrQceedings"  in  10 
CFR  Part  2.  ff  a  requesi  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Co^omission  or  an 
AtcHnic  Safety  sad  Uc^ing  Board, 
designated  by  die  Conunission  ot  by  the 
CSiaiiman  of  die  Atomi  c  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/w  petition .  and  the 
Secretary  or  die  de^^ted  Atcmiic 
Safety  and  Licensing  B  lard  will  issue  a 
notice  of  hearing  or  an  a^iropriate 
order. 

As  required  by  10  CPR  2.714,  a 
petition  for  leave  to  intervene  shaU  set 
forth  with  particularity  die  interest  of 
the  petitioner  in  the  pn^ceeding,  and 
how  that  interest  may  be  affected  by  die 
results  of  the  proceeding.  Hie  petition 
should  specifically  explain  die  reasons 
why  intervention  should  be  pennitted 
widi  particular  reference  to  the 
following  factors:  (1)  The  nature  of  die 
petitioner's  ri^t  under  ^  Act  to  be 
made  a  party  to  &e  proceeding;  (2)  the 
nature  and  extent  of  (he  die  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  die  possible 
effect  of  any  order  which  may  be 
entered  in  die  prnroodiag  or  die 
petitioner's  interest  The  petition  should 
also  identify  the  specffie  aspect(s)  of  die 
sut^ect  matter  of  die  ptocieeding  as  to 
which  petitioner  wislns  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  ot  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  fk  the 
Board  up  to  fifteen  (15)  days  prior  to  die 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 


petition  must  satisfy  the  spectfidfy 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
schedided  in  die  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matten  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitotions  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunify  to 
present  evidence  and  cross-examine 
witaesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
DocketiDg  and  Service  Branch,  or  may 
be  deUvered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  die  petitioner 
prompdy  so  inform  the  Commiasian  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
curator  should  be  given  Datagram 
id«itification  Number  3737  and  the 
following  message  addressed  to  Jose  A. 
Calvo;  petitioner's  name  and  telephone 
number  date  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  this  Fiaderal  Regialarnotice. 
A  copy  of  the  petition  should  also  be 
sent  to  die  Office  of  die  General 
Counsel.  U.S.  Nadear  Regulatory 
Commission.  Washingtoa  DC  20655. 
and  to  Jack  R.  Newman.  Esq^  Newman 
ft  Holt^nger,  P.O.  1615  L  Street  NW. 
Washington.  DC  20036.  attorney  for  die 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  araraoded  petittons, 
supiriemental  petitions  and/or  requests 
for  hearing  wiD  not  be  entertained 
absent  a  deteradnation  by  the 
Commission,  die  presidfaig  officer  or  die 
presiding  Atomic  Safefy  and  Licensing 
Board,  ^t  the  petition  and/or  request 
should  be  granted  based  upon  a 
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balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)(iHv)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  8. 1988  as 
supplemented  March  28. 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC 
and  at  the  Wharton  Junior  College 
Library.  Wharton.  Texas  77488. 

Dated  at  Rockville,  Maryland  this  15th  day 
of  June,  1968. 

For  the  Nuclear  Regulatory  Commission. 
Gaacs>  F.  Dick.  Jr., 

Acting  Director,  Project  Directorate— IV 
Division  of  Reactor  Projects — III,  IV,  Vand 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  88-14157  Filed  6-22-88;  8:45  am] 

iaUNQ  CODE  TSMMI-M 

(Dodwls  Nea.  S0-27S  and  50-323] 

PMific  Gas  and  Etoctric  Co; 
Conaidaration  of  laauanca  of 
AmananwfiiB  lo  rauaiy  uparaung 
Ucanaaa  and  Opportunity  for  Haaring 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DI^-60 
and  DPR-82,  issued  to  the  Pacific  Gas 
and  Electric  Company  (the  licensee),  for 
operation  of  the  Diablo  Canyon  Nuclear 
Power  Plant,  Unit  Nos.  1  and  2,  located 
in  San  Luis  Obispo  County,  California. 

In  accordance  with  die  licensee's 
application  for  amendments  dated  April 
18. 1968  (reference  LAR  88-03).  die 
amendments  would  reduce  the  steam 
generator  water  level  low  and  low-low 
setpoints  firom  15  percent  of  the  narrow 
range  span  to  7.2  percent  of  the  narrow 
range  span.  The  diange  is  based  on 
replacement  of  the  Barton  764  steam 
generator  level  transmitters  with 
Rosemount  1154  transmitters,  which 
have  improved  accuracy  under  severe 
environmental  conditions. 

Prior  to  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  July  25, 1988.  die  licensee  may  file 
a  request  for  a  hearing  with  respect  to 


issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
widi  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  tuid  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specifidfy 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificify.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 


contention  wiU  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunify  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  prompUy  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1-600-325-6000  (in 
Missouri  1-600-342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  die  following  message  addressed  to 
George  W.  Knighton:  (petitioner's  name 
and  telephone  number);  (date  petition 
was  mailed);  (plant  name):  and 
(publicati(Hi  date  and  page  number  of 
this  Federal  Raj^ter  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  to  Richard 
R.  Locke,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San  Francisco, 
California  94120  and  Bruce  Norton.  Esq., 
c/o  Pacific  Gas  and  Electric  Company, 
P.O.  Box  7442.  San  Francisco,  California 
94120. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-Kv)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  22. 1988, 
which  is  available  for  public  inspection 
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at  the  Comrtsaion's  Atblic  Docament 
Room.  1717  H  Street.  NW.,  Washington. 
DC  20555,  and  at  the  California 
Polytechniti  8tate  Univenity  Library. 
GovemmeiillDociuBeiits  and  Maps 

,  San  Luis  Obispo,  California 
93407. 


Dated  at  Rjgldcville.  Maryland,  fliis  17th  day 
of  June,  1988: 

For  dw  Nudear  Regulatoiy  CominiMion. 
Geofge  W.  rrtl^lwi. 

Director.  Pn^fM  Directorate  V.  Division  of 
Reactor  Pn^tsin.rv.  Veaid  Special 
Pro/ectM. 

[FR  Doc  88-14158  Filed  8-22-88;  8:45  am] 

BMJNQ  COK  m»«-ll 


PEACE  COI«>S 


AfMtcy 
AcHvMMUttdar 


OfliB  RcvImv 


AOENCV:  Peace  Corps. 
action:  Notice  of  subsussion  of  public 
use  form  review  request  to  the  Office  of 
Management  and  Buci^L 


v:  Pursuant  to  the  Paperwork 
Reduction  Att  of  1981  (44  U.S.C.  Chapter 
35),  the  Peabe  Corps  has  submitted  to 
the  Office  ojTIManagement  and  Budget  a 
request  to  anprove  an  extension  to  use 
the  HOTUN^  Employer  Follow-up 
Qaestionna|«e  throtq^  July  31, 1991.  TTiis 
form  is  com|]teted  voluntarily  by 
employers  it^o  have  placed 
announcements  in  the  HOTLINE  job 
bulletin  and  provides  information  on 
number  of  returned  Peace  Corps 
vdunteers  y|io  appUed,  were 
interriewedl  tod/or  were  hired.  The 
information  is  necessary  for  Peace 
Corps  to  determine  the  effectiveness  of 
HOTLINE.  Ohe  revision  has  been  made. 
Peace  Corp4  now  clarifies  the  use  of  the 
infonnatioB  by  stating  that  the 
information  will  only  be  used  for  intra- 
agency  comiaunications. 

Infoimation  About  the  Questionnaire 

Agency  AdMess:  Peace  Corps,  806 

Conneeti^iit  Ave,  NW.,  Washington. 

DC  20526. 
Title  andAgtncy  Number:  HOTLINE 

Employer  ;QDllow-up  Questionnaire, 

Form  Nunkber  PC-1510. 
Type  ofReMesL'  Form  extension 

approval.  | 
Frequency  df,  Collection:  On  occasion. 
General  Deatription  of  Respondents: 

Employers  who  have  placed 

announceaents  in  HOTLINE. 
Estimated  Number  of  Respondents:  500 

annually  ; 
Estimated  fidurs  for  Respondents  to 

Furnish  Ii  j  ormation:  0.25  hours  each. 
Respondent  r  Obligation  to  Reply: 

Voluntary 


Comments:  Comments  on  this  form 
should  be  directed  to  Fkwicine  Picoult 
Desk  Officer.  Office  (rf  Infwmation 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20523. 

A  copy  of  die  form  may  be  obtained 
from  Nedra  Hartzell.  Returned 
Volunteer  Services,  Peace  Corps,  806 
Connecticut  Ave,  NW..  Washington.  DC 
20526:  telephone:  (202)  254-«32&  This 
notice  is  issued  in  Washington.  DC  on 
June  2a  19B& 
Matgant  R  Thome. 
Associate  Director  for  Management 
(FR  Doc.  88-14147  Filed  6-22-88: 8:45  am] 
BHJJNQ  coos  m^^«^^m 


SECURITIES  AND  EXCHANGE 
COMMISSION 

No.  34-25802;  He  Na  SR-PMx- 


II 
87-37] 


Self-Regiitatory  Organizations; 
Phlladeiphia  Stock  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Change 

On  November  10, 1987,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  submitted  to  the 
Commission  copies  of  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934, 
("Act")  15  U5.C.  78s(b)(l)  and  Rule  19b- 
4  thereunder  to  adopt  new  Rules  600-804 
and  rescind  existing  Rules  800-897,  with 
tiie  exception  of  Rules  631, 652, 691,  and 
602  which  will  be  redesignated  as  Rules 
605-606. 

Notice  of  the  proposal  together  with 
its  terms  of  substance  was  provided  in  a 
Commission  Release  (Securities 
Exchange  Act  Rel.  25360,  February  18, 
1988)  and  by  publication  in  the  Federal 
Register  53  FR  5671.  No  comments  were 
received  in  connection  with  the 
proposal. 

Pinposed  Rule  600  provides  that  each 
member  and  member  organization  must 
file  with  the  Secretary  of  the  Exchange 
("Secretary")  an  address  where  notices 
may  be  served.  The  rule  further  provides 
that  subsequent  changes  in  member  or 
member  Hrm  addresses  are  to  be 
submitted  to  the  Office  of  the  Exchange 
Secretary  ("Secretary's  office")  prior  to 
the  effective  date.  Proposed  rule  601 
prohibits  a  member  or  member  Rrm  from 
establishing  a  branch  office  without 
providing  advanced  notice  to  the 
Secretary's  office.  *  In  addition,  the  rule 


*  According  to  the  Exchange,  the  propoted  rule 
would  apply  to  awmbera  and  member  organisatiom 
for  which  the  Exchange  ii  the  Designated  g««i"*Tsg 
Authority— I.e..  firms  that  condoct  busineM  on  the 
Kxrhflngp  floor. 


provides  that  audi  cXSses  generally  are 
to  be  rapervised  by  a  potaer,  a  voting 
stockholder,  or  e  manager  *  and  wriH  be 
subject  to  epplicable  Bxdienge  rales. 

Certificates  of  Memberriiip  are 
addressed  in  proposed  Rule  802.  Under 
diis  provision,  the  Secretary's  office 
woidd  be  required  to  provide 
Certfficates  of  Membership  to  each 
member  and  member  organization.  * 
Further,  upon  the  transfu  of 
membership  by  a  member  holding  a 
Certificate  of  Membership,  the 
dissolution  or  insolvency  of  the  member 
(Hganization.  the  permanent  closing  of 
the  office  in  which  the  Certificate  of 
Membership  is  displayed,  or  upon 
demand  by  the  Exchange,  the  member  or 
member  organization  would  be  required 
to  return  the  Certificate  of  Membership 
to  the  Exchange. 

Proposed  Rule  603  generally  requires 
members  or  member  firms  to  maintain 
control  of  branch  offices.  Further,  the 
rule  prohibits  joint  occupation  of  these 
offices  with  non-members,  although  the 
Exchange  may  waive  this  prohibition  if 
it  determines  that,  imder  existing 
circumstances,  the  public  is  not  likely  to 
be  misled  by  such  joint  occupation.  In 
addition,  members  or  member  firms  diat 
conduct  non-securities  related  activity 
in  their  branch  offices  would  be  required 
to  inform  their  customers  that  such 
activity  is  subject  neither  to  regulation 
nor  oversight  by  the  Exchange  or  the 
Commission. 

Finally,  upon  the  termination  of 
employment  of  any  associated  person  of 
a  member  or  member  organizations, 
proposed  Rule  604  provides  that  such 
member  or  member  organization  would 
be  required  immediately  to  file  with  the 
Exchange  a  Form  U-€  Uniform 
Termination  Notice  for  Securities 
Industry  Representatives  and/or  agents 
to  the  Central  Registration  Depository 
(CRD). 

According  to  the  Exchange,  the 
proposed  nde  change  is  designed  to 
revise  its  Series  600  rules  to  reflect 
current  Phlx  policy  and  procedures 
relating  to  the  regulation  of  members 
and  member  organizations.  Further,  the   , 
Exchange  notes  that  the  recission  of 
existing  Rules  600-607  is  appropriate 
because  these  rules  were  adopted  to 
regulate  fixed  commission  rates  among 
members  and  member  organizations.  * 


■  See  letter  bom  Michde  R.  BerkeiwUx.  ataff 
counaeL  Phlx.  to  Ervin  Jonea.  staff  atlomey.  Division 
of  Market  Regulation,  dated  March  30. 1S68. 

*  The  Ortiflcates  of  Memt>erahip  will  at  all  times 
be  the  property  of  the  Exchange.  Rirther.  addilionn! 
Certificates  of  Membership  will  be  made  availabie 
upon  request 

*  See  letter  from  Richard  T.  Chase,  Executive  Vice 
President  Phlx.  to  Sharon  Lawson.  Branch  Chief. 
Division,  dated  April  19,  ISSS. 
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which  were  abolished  in  1976.  * 
Accordingly,  these  rules  are  no  longer 
api^icable.  Finally,  the  Exchange 
maintains  that  the  proposal  is  consistent 
with  section  6(b)(5)  of  the  Act  in  that  the 
proposal  furthers  the  protection  of 
investors  as  well  as  promotes  the  public 
interest. 

After  careful  consideration,  the 
Commission  believes  that  the  proposal 
to  revise  existing  Exchange  rules 
regulating  members  and  member 
organizations  is  appropriate.  In 
particular,  the  Commission  believes  that 
the  proposal  will  facilitate  Exchange 
oversight  of  its  members  and  member 
organizations  in  accordance  with  its 
self-regulatory  obUgations  prescribed  in 
the  Act.  For  example,  the  Commissitm 
believes  that  proposed  Rule  600,  which 
requires  members  to  provide  and  update 
addresses  for  service  of  Exchange 
notices,  should  ensure  that  these 
members  and  member  organizations  are 
informed  of  any  disciplinary  action 
against  them,  in  addition  to  changes  in 
Exchange  rules,  policies,  or  procedures 
affecting  their  operations,  including 
notices  containing  rule  interpretations 
ond  compUance  instructions.  In 
addition,  the  Commission  believes  that 
the  new  disclosure  requirement 
contained  in  proposed  Rule  603  will 
protect  investors  and  further  the  pubUc 
interest  as  investors  will  be  made  aware 
that  non-securities  related  activity 
occurring  at  member  firm  branch  offices 
is  not  regulated  by  the  Commission  or 
the  Phlx.  In  addition,  the  prohibition  on 
joint  occupation  of  offices  with  non- 
members,  unless  specifically  waived  by 
the  Phlx,  should  help  to  ensure  that  the 
public  is  not  misled  by  non-member 
activity  in  the  same  office. 

With  regard  to  the  rescission  of  the 
Phlx  rules  governing  fixed  commissions, 
the  Commission  believes  that  it  is 
appropriate  for  the  Exchange  to  delete 
these  rules  a^current  federal  securities 
laws  no  longer  provide  for  fixed 
commissions.  Finally,  the  Commission 
notes  that  the  Exchange  retains  several 
existing  rules  relating  to  member  firm 
mariceting  activity,  wire  connections, 
registration  fees,  and  other  charges. 
These  rules  will  continue  to  provide 
guidance  to  members  and  member  firms 
as  to  their  obligations  as  well  as  to  the 
kinds  of  member  firm  activity  that  is 
permissible  in  these  areas.  Based  upon 
the  above,  the  Commission  finds  that 
the  proposed  rxile  change  is  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder  and  in  particular 


*  See  tS  U.S.C.  78a.  eL  seq.,  at  amended  by  Pub. 
L  No.  94-29  (|une  4. 1975). 


with  Section  e(b)(5)  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  ie(b)(2)  of  the  Act  d»t  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  )une  14, 1068. 
Jonathan  G.  Kats, 

Secretary. 

[PR  Doc.  88-14178  Filed  8-22-88:  &-45  am] 

wujNQ  cooe  sai^^i-ii 


[FN*  Na  500-1) 

Hiex  Oevetopment  USA,  Inc,  Order  of 
Suspension  of  Trading 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  adequate 
information  concerning  the  securities  of 
Hiex  Development  USA,  Inc.  ("Hiex") 
and  that  questions  have  been  raised 
concerning,  among  other  things,  the 
adequacy  and  accuracy  of  information 
contained  in  a  Form  10  registration 
statement  filed  with  the  Commission  on 
March  30, 1968,  and  in  a  document 
entitled  "Due  Diligence  File  Hiex 
Development  USA.  Inc.",  which  was 
furnished  to,  among  others,  market 
makers  in  Hiex  stock.  The  questioned 
information  pertains  to  the  valuation  of 
Hiex's  assets,  substantial  purchase 
commitments,  oil  and  gas  reserve  data, 
and  the  Company's  financial  and 
operating  history.  The  Commission  is  of 
the  opinion  that  the  public  interest  and 
the  protection  of  investors  require  a 
suspension  of  trading  in  the  securities  of 
Hiex  Development  USA.  Inc. 

Therefore,  it  is  ordered,  pursuant  to 
section  I2(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  securities 
of  Hiex  Development  USA.  Inc.,  over- 
the-counter  or  otherwises,  is  suspended 
for  the  period  fi-om  12:00  p.m.  EDT.  June 
20, 1988  Uuough  11:59  p.m.  EDT,  on  June 
29. 1988. 

By  the  Commission 
Jonathan  G.Kati, 
Secretary. 

[FR  Doc.  88-14179  Filed  6-22-88;  8:45  am] 
■HINM  OOOC  SOIO^I-M 


[IMmm  Na  IC-16440;  812-«924] 
Home  Group  Trust;  Application 

June  17, 1988. 

ACTION:  Notice  of  Application  for  an 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1040  Act"). 


Applicant  Home  Group  Trust  (the 
"Applicant"). 

Relevant  1940  Act  Sections: 
Exemptioir  requested  under  section  6(c) 
from  the  provisions  of  sections  2(a)(32), 
2(a)(35),  22(c)  and  22(d).  and  Rule  22o-l 
promuljsated  thereunder,  and  approval 
of  exchange  offera  requested  under 
Section  11(a). 

Summary  of  Application:  Applicant 
seeks:  (1)  An  order  permitting  tiie 
Applicant  to  assess  a  contingent 
deferred  sales  charge  (the  "Qiaige")  on 
certain  redemptions  of  Mutual  Fund 
shares,  and  to  permit  the  Applicant  to 
waive  such  charge  under  certain 
conditions,  and  (2)  an  order  permitting 
the  Applicant  to  exchange  shares  of  the 
Applicant's  initial  and  future  funds  for 
sales  in  certain  of  the  Applicant's  other 
funds  on  the  basis  of  relative  net  asset 
value  per  share,  subject  to  a  $5.00  fee 
for  any  exchange,  regardless  of  the 
number  of  shares  exchanged. 

Filing  Dates:  The  application  was 
filed  on  November  20. 1987  and  an 
amendment  was  filed  on  June  17. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearhig  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
July  6. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 

AOORESSCS:  Secretary.  SEC.  450  5th 
Stieet  NW..  Washington.  DC  20549. 
Applicant,  c/o  Steven  R.  Howard.  Esq., 
Debevoise  ft  Plimpton,  875  Third 
Avenue,  New  York,  New  York  10022. 

FOR  FUfrrHEN  mromaATioN  contact: 
Staff  Attorney  Regina  Hamilton  (202) 
272-2856  or  Branch  Chief  Karen  L 
Skidmore  (202)  272-3023.  Office  of 
Investment  Company  Regulation. 

SUPPLnWNTAIIV  mrnmation: 

Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier,  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258^1300). 

Applicant's  Repiesentationa 

1.  The  Applicant  is  an  open-end. 
management  investment  company  which 


an^ed( 
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was  organised  on  August  3, 1967  as  a 
business  ti|ust  under  the  laws  of  the 
Commonwiemlth  of  Massachusetts.  The 
Applicant  has  filed  with  the  SEC  a 
Registration  Statement  on  Form  N-lA 
under  the  1940  Act  and  the  Securities 
Act  of  1932^,  as  amended,  which  has  not 
yet  become  effective.  The  AppUcant 
currently  has  seven  separate  investment 
portfolios:  Home  Cash  Reserves  ("Cash 
Reserves"]^  Home  Government  Reserves 
("Government  Reserves"),  Home 
Federal  Ta{4-Free  Reserves  ("Federal 
Tax-Free  Reserves").  Home  New  Yoric 
Tax-Free  Reserves  ("New  York  Tax- 
Free  Reserves",  and,  together  with  Cash 
Reserves,  Oovemment  Reserves  and 
Federal  Ta^-Free  Reserves,  the  "Money 
Market  Funds").  Home  Growth  and 
Income  Fund  ("Growth  and  Income 
Fund").  Holme  High  Yield  Bond  Fund 
("High  YieM  Bond  Fund"),  and  Home 
Govemmeit  Securities  Fund 
("GovemmUnt  Securities  Fund"  and, 
together  with  Growth  and  Income  Fund 
and  High  Yield  Bond  Fund.  The  "Mutual 
Funds")  (each  fund  hereafter  sometimes 
referred  to  individually  as  the  "Fund" 
and  collectiyely  as  the  "Funds"). 

2.  The  Fii^ds  will  be  managed  by  the 
Board  of  Ti  Wees.  Home  Capital 
Services,  wi.  ("Home")  will  act  as  the 
investment  adviser  for  the  Funds. 
Gruntal  &  Ct>..  Incorporated  ("Gruntal  & 
Co.")  will  $it  as  principal  distributor  of 
the  shares  0Jf  each  Fund.  Provident 
Financial  Rrocessing  Corporation  will 
act  as  transfer  agent  ('Transfer  Agent") 
for  the  Funtk.  Both  Gruntal  &  Co.  and 
Home  are  wholly-owned  subsidiaries  of 
The  Home  Croup,  Inc. 

3.  The  Applicant  proposes  to  sell 
shares  of  each  Fund  without  an  initial 
sales  charga  The  AppUcant  proposes  to: 
(1)  Institute  plans  of  distribution  in 
accordance  with  Rule  12b-l  under  the 
1940  Act  and  (2)  with  respect  to  the 
Mutual  Fuqds.  offer  shares  of  the  Mutual 
Funds  subject  to  the  Charge.  The 
Applicant's  shareholders  will  also  have 
the  right  to  exchange  shares  of  a  Mutual 
Fund  for  shjares  of  any  other  Mutual 
Fund  and  tpiexchange  shares  of  a 
Money  Maf|et  Fund  for  shares  of  any 
other  Moncjy  Market  Fund  without 
incurring  aMr  Charge,  although  the 
charge  will  I  (Continue  to  apply  to  Mutual ' 
Fund  shares:  so  exchanged.  There  will  be 
a  fee  of  $5.06  charged  by  the  Transfer 
Agent  for  effecting  each  exchange 
regardless  of  the  number  of  shares  so 
exchangedj 

4.  The  Ai^plicant  proposes  to  finance 
the  Funds'  distribution  expenses 
pursuant  tdplans  adopted  in  accordance 
with  Rule  lab-l  under  the  1940  Act  (the 
"Plan").  Each  Plan  provides  for  a 
monthly  payment  by  the  Fund  to 


reimburse  Gruntal  &  Co.  in  such 
amounts  that  Gruntal  ft  Co.  may  request 
for  actual  expenses  incurred  in 
distributing  Fund  shares.  Eadi  payment 
is  based  on  the  average  daily  value  of 
the  Fund's  net  assets  during  the 
preceding  month  and  is  calculated  at  an 
annual  rate  not  to  exceed  0.25%  of  a 
Fund's  net  assets.  Gruntal  ft  Co.  may  use 
amounts  received  under  Plan  for 
payments  to  broker-dealers  (including 
itself),  or  other  fi^ncial  institutions  for 
their  assistance  in  distributing  Fund 
shares  and  otherwise  promoting  the  sale 
of  Fund  shares.  Gruntal  ft  Co.  may  also 
use  all  or  any  portions  of  such  payments 
for  the  printing  and  distribution  of 
prospectuses  sent  to  prospective 
investors,  the  preparation,  printing  and 
distribution  of  sales  literature  and 
expenses  associated  with  media 
advertisements  and  telephone  services. 

5.  In  order  to  protect  Gruntal  ft  Co. 
from  loss  of  the  economic  benefit  of  the 
payments  made  under  the  Mutual  Funds' 
Plans,  certain  redemptions  of  shares  of 
the  Mutual  Funds  will  be  subject  to  the 
Charge.  The  proceeds  of  the  Charge  will 
be  payable  to  Gruntal  ft  Co..  as 
distributor,  and  will  be  used  by  Gruntal 
ft  Co.  to  defray  in  whole  or  in  part  costs 
incurred  in  connection  with  the  sale  and 
distribution  of  Mutual  Fund  shares, 
which  costs  are  expected  to  be  greater 
than  the  costs  incurred  in  connection 
with  the  sale  and  distribution  of  Money 
Market  Fund  shares.  These  costs  include 
payments  of  sales  commissions  to 
various  brokers  who  are  authorized  by 
the  Mutual  Funds  to  sell  their  shares  to 
the  public. 

6.  The  Charge  will  be  imposed  only  if 
a  shareholder's  redemption  causes  the 
current  value  of  that  shareholder's 
holdings  in  a  Mutual  Fund  to  fall  below 
the  total  dollar  amount  of  that 
shareholder's  purchases  of  such  shares 
within  the  preceding  five  years.  No 
charge  will  be  imposed  for  redemptions 
whose  amounts  represent  (1) 
appreciation  in  the  net  asset  value  of  a 
shareholder's  holdings  ("Net 
Appreciation  Value").  (2)  increases  in 
the  value  of  a  shareholder's  holdings 
representing  reinvestment  of  dividend 
and  capital  gain  distributions 
("Reinvestment  Value")  or  (3)  purchase 
payments  made  more  than  five  years 
prior  to  the  redemption  date  ("Old 
Capital").  To  calculate  the  Chaise  due, 
if  any,  upon  a  redemption,  the  Mutual 
Funds  will  first  deduct  from  the  dollar 
amount  of  the  redemption  request  those 
amounts,  if  any.  representing  Net 
Appreciation  Value.  Reinvestment 
Value  and  Old  Capital.  The  balance,  if 
any,  will  be  subjerJ  fn  the  Charge  which 
will  be  calculated  by  determining  the 


number  of  years  which  have  elapsed 
since  the  shareholder  made  the 
purchase  from  which  an  amount  is  being 
redeemed  i.e.,  5%  if  the  redemption 
occurs  during  the  first  year  after 
purchase  and  declining  by  1%  per  year. 
No  Charge  will  be  imposed  on  shares 
redeemed  after  five  years  from  the  date 
of  purchase.  The  Mutual  Funds  will,  in 
performing  this  calculation,  assume  that 
the  purchase  payments,  if  any,  being 
redeemed  will  be  from  the  earUest 
possible  purchase  payment. 

7.  Under  the  AppHcant's  proposal,  no 
Charge  will  be  imposed  on  any 
exchange  of  shares  of  a  Mutual  Fund  for 
shares  of  any  other  Mutual  Fund, 
although  the  Charge  will  continue  to 
apply  to  any  shares  so  exchanged.  A 
shareholder  who  redeems  shares  fit)m  a^ 
Fund  has  30  days  to  reinvest  the  amount 
so  redeemed  without  incurring  the 
imposition  of  the  Charge  on  his  original 
investment.  This  30-day  remvestment 
privilege  may  be  exercised  only  once  by 
a  shareholder.  No  Charge  will  be 
assessed  for  redemptions  if  the  investor 
initially  purchased  at  least  $1  milUon  of 
shares  at  one  time  and  maintains  that 
account  for  at  least  one  year.  In 
addition,  the  Chai;ge  will  be  waived  with 
respect  to  the  following  transactions:  (1) 
Redemptions  effected  by  accounts 
managed  by  Home;  (2)  redemptions 
effected  by  Trustees  of  the  Applicant; 
(3)  redemptions  by  employees  of  The 
Home  Group.  Inc.  and  its  affiliates:  (4) 
redemptions  by  the  estate  of  a  deceased 
shareholder  and  (5)  redemptions 
effected  through  a  Fund's  automatic 
withdrawal  plan. 

8.  The  AppUcant  also  proposes  to 
offer  to  exchange  shares  of  a  Mutual 
Fimd  for  shares  of  any  other  Mutual 
Fimd  and  to  exchange  shares  of  a 
Money  Market  Fund  for  shares  of  any 
other  Money  Market  Fund  on  the  basis 
of  their  relative  net  asset  values  on  the 
day  of  the  exchange.  The  Transfer  Agent 
will  perform  such  transactions  at  a 
charge  of  $5.00  for  each  exchange 
regardless  of  the  number  of  shares 
exchanged.  The  minimum  requirement 
for  each  exchange  is  $500.  Unless  an 
investor  closes  out  his  account  in  a  Fund 
by  making  an  exchange,  in  no  instance 
wiU  the  exchange  be  made  if  the  effect 
of  the  exchange  is  to  leave  less  than 
$500  in  such  accounts. 

9.  The  $5.00  fee  is  paid  to  the  Trust's 
Transfer  Agent  and  no  part  of  the  fee  is 
paid  to  Gruntal  ft  Co.  or  Home. 
However,  if  a  shareholder  exchanges 
shares  of  a  Money  Market  Fund  for 
shares  of  a  Mutual  Fund,  sales  loads 
may  provide  an  economic  incentive  for 
Gruntal  ft  Co.  to  initiate  such  exchanges 
for  its  own  benefit.  As  a  result.  Gruntal 


23712 


Federal  Regjater  /  Vol  53.  No.  121  /  Thuraday.  June  23.  1988  /  Notices 


&  Co.  will  notify  its  registered 
representatives  of  the  exchange 
program,  and  instruct  them  not  to 
actively  solicit  exchanges.  Because 
exchanges  will  be  made  solely  at  the 
request  of  the  shareholders,  the  Trust 
does  not  foresee  the  likelihood  of 
churning  activities. 

AppUcaot's  Legal  Conclusions 

1.  All  of  the  elements  of  its  proposals 
are  in  the  interest  of  the  Applicant's 
shareholders  and  are  appropriate  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  The  Applicant  speciHcally 
requests  that  any  exemption  the 
Conunission  may  grant  cover  not  only 
the  initial  Funds,  but  also  any  additional 
Funds  the  Applicant  may  offer  in  the 
future  on  substantially  the  same  basis  as 
the  Applicant  will  offer  the  shares  of  its 
initial  Funds.  The  prospective  relief 
requested  on  behalf  of  any  such 
additional  Funds  shaU  be  availed  of 
only  on  the  terms  and  conditions 
•described  in  the  application. 

2.  A  contingent  deferred  sales  charge 
is  functionally  a  deferred  payment  of 
sales  load.  Imposition  of  the  Charge  and 
calculation  of  the  amount  of  the  Charge 
depends  only  on  the  amount  and 
duration  of  the  shareholder's  initial 
investment.  As  such,  the  Charge  should 
not  be  understood  as  affecting  the 
calculation  of  redemption  price.  Rather, 
it  should  be  understood  as  a  deduction 
from  redemption  proceeds  which  is 
designed  to  compensate  Gruntal  &  Co. 
for  its  sales  expenses  to  the  extent  those 
expenses  cannot  be  offset  by  payments 
made  under  a  Mutual  Fund's  Man.  The 
Charge  gives  shareholders  the 
advantage  of  having  a  greater  portion  of 
their  investment  dollars  invested  in  the 
Mutual  Funds  from  the  time  of  their 
purchase  of  shares  than  would  be  the 
case  if  the  shares  were  sold  subject  to  a 
traditional  ^nt-end  sales  load.  The  j 
Charge  is  fair  to  Mutual  Fund  ' 
shareholders  because  it  in  effect  appHes 
only  to  redemptions  of  amounts 
representing  purchase  payments  for 
Mutual  Fund  shares  and  does  not  apply 
to  increases  in  the  value  of  a 
shareholder's  account  through  capita] 
appreciation  or  to  increases  i 
representing  reinvestment  of              I 
distributions.  Accordingly,  shareholders 
obtain  the  advantage  of  not  being 
subjected  to  a  traditional  front-end  sales 
load. 

3.  Each  waiver  is  justiHed  on  the 
grounds  that  imposing  the  Charge  in  the 
circumstances  contemplated  would 
either  be  (1)  unfair  due  to  the 
unexpected  nature  of  the  redemptions, 
(2)  unnecessary  because  the  original 


sale  of  the  shares  being  redeemed  cost 
the  Trust  little  or  nothing  in  sales 
expenses  in  the  first  place,  or  (3) 
inconsistent  with  the  reduced  costs 
incurred  in  connection  with  a  large 
investment  As  such,  legitimate  reasons 
for  the  waivers  exist,  and  the  Applicant 
submits  that  neither  the  Applicant  nor 
the  shareholders  of  the  Mutual  Funds 
are  harmed  or  unfairly  discriminated 
against  in  any  way  and  the  waivers  are 
consistent  with  the  p<riicie«  and 
provisions  of  the  1940  Act 

4.  Because  the  Funds  make  available  a 
variety  of  investment  portfolios,  the 
exchange  provilege  gives  investors  an 
inexpensive  and  convenient  means  of 
responding  to  changes  in  investment 
needs  or  market  conditions.  The 
imposition  of  a  nominal  $5.00  fee  for  this 
service  is  fair,  appropriate  and 
consistent  with  the  protection  of 
shareholders  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act  in  that  the  fee  is  used  only 
to  defray  administrative  expenses  which 
would  otherwise  be  borne  by  the 
shareholders  as  a  whole,  most  of  whom 
will  not  use  the  exchange  privilege. 

Applicant's  Conditions 

U  the  requested  order  is  granted. 
Applicant  agrees  to  the  following 
conditions: 

1.  Applicant  will  comply  with  the 
provisions  of  Rule  12b-l  under  the  1940 
Act  as  they  are  now  in  effect  and  as 
they  may  be  revised  in  the  future. 

2.  Applicant  will  comply  with  the 
provisions  of  Rule  22d-l  under  the  1940 
Act. 

3.  Any  administrative  fee  will  be 
uniformly  applied  to  all  shareholders 
participating  in  the  exchange  program. 

4.  Applicant  will  comply  with  the 
provisions  of  proposed  Rule  lla-3  under 
the  1940  Act  when  and  if  it  is  adopted 
by  the  SEC. 

5.  The  Trust  reserves  the  right  to 
modify  or  terminate  the  exchange 
privilege,  such  right  being  fully  disclosed 
in  the  prospectus  of  each  Fund.  The 
Trust  will  give  shareholders  a  minimum 
of  60  days'  written  notice  before  any 
termination  or  modification  of  the 
exchange  privilege  will  take  effect.  The 
Trust  will  secure  an  order  approving  any 
modification  to  the  exchange  program, 
except  a  reduction  of  the  administrative 
fee,  but  not  upon  termination  of  the 
exchange  program. 

For  the  SEC  by  the  Division  of  Investment 
Management,  under  delegated  authority, 
lonalhan  G.  Kalz 
Secretary. 
(PR  Doc.  88-14180  Filed  ft-22-88;  8:45  am] 
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DEPARTMENT  OF  STATE 

(CIM/11M] 

Aovisafy  vunNiNiMe  tot  niienianofwi 
Inwatmsiit,  Tecnnolosy  aiw 


The  Department  of  State  will  hold  a 
meeting  of  the  Advisory  Committee  on 
International  Investment  Technology 
and  Development  on  July  20, 1968  from 
9:00  a.m.  to  1:00  p.m.  The  meeting  will  be 
held  in  Conference  Room  1107  of  the 
Department  of  State.  2201  "C"  Street 
NW.  Washington,  DC  20520. 

The  agenda  and  approximate  times 
topics  will  be  discussed  are  below: 

— 9:00  Review  of  agenda  and 

introduction  of  first  speaker  by 
Professor  Isaiah  Frank  of  the  Johns 
Hopkins  School  for  Advanced  i 

International  Studies. 

— 9:05  Welcoming  remarks  by  Assistant 
Secretary  of  State  for  Economic  and 
Business  Affairs  Eugene  J. 
McAllister 

— 9:20  Brief  reports  on  the  April  meeting 
of  the  UN  Commission  on 
Transnational  Corporations,  the 
ratification  of  the  Multilateral 
Investment  Guarantee  Agency. 
OPIC  reauthorization,  and  the 
Congressional  status  of  the  bilateral 
investment  treaties  by  Marilyn 
Meyers,  Director  of  the  Office  of 
Investment  Affairs  in  the  State 
Department  Followed  by  questions 
and  conunents  by  committee 
members. 

— 9:45  Report  on  the  U.S.  investment 
initiative  at  the  OECD  by  Deputy 
Assistant  Secretary  of  State  for 
Economic  and  Business  Affairs 
William  B.  Milam.  The  initiative 
includes  proposals  on  strengthening 
the  National  Treatment  Instrument 
support  for  the  GATT  talks  on  trade 
related  investment  and  increasmg 
attention  to  LDC  investment 
questions.  The  National  Treatment 
Instrument  is  likely  to  be 
stirengthened  in  the  CIME's  1990 
Review,  but  in  return  other  OECD 
delegations  probably  will  seek 
changes  in  the  OECD  Guidelines. 
Followed  by  comments  and 
questions  by  members  of  the  group. 

—10:25  Coffee  Break 

— 10:45  Proposals  for  an  investment 
policy  for  the  twenty-first  century 
by  Donald  L  Goertin  of  the  Atiantic 
CounciL  Followed  by  comments  and 
questions  by  membm  of  the  group. 

— 11:25  Comments  by  Charles  Goldman, 
on  the  investment  aspects  of  the 
EC's  1992  consolidation.  Followed 


by  qufe$tion8  and  comments  by 
membnre  of  the  group. 
— 12.-00  Siual  presentation  on  inward 
invesnient  issues  by  Stephen 
Cann0i  Director  of  the  Office  of 
Inveslkhent  Affairs  at  the  Treasury 
Department.  Followed  by  comments 
and  questions  by  members  of  the 
groupj ' 
—12:30  Meeting  closes. 

Access  tn  the  Department  of  State  is 
controlled.  Therefore,  membes  of  the 
public  wishing  to  attend  the  meeting 
must  cont^i^t  the  Office  of  Investment 
Affairs  (200)  647-2585  in  order  to 
arrange  admittance.  Please  use  the  "C" 
Street  entrance. 
Robert  C  Rf^  Jr.. 
Executive  Sk  iretary. 
June  2. 196a 

(FR  Doc.  88-H4237  Filed  6-22-88;  &-45  am] 
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PubHc  HwMng— Bridges;  ProposMi 
RsptacMnent  of  Bridge  Between 
Salem  ahd  $ever1y,  MA  [ 

agency:  Coast  Guard.  DOT. 
ACnoic  Notice  of  public  hearing. 

summary:  Notice  is  hereby  given  that 
the  Commaiitdant  has  authorized  a 
public  heaif  Qg  to  be  held  by  the 
Commanded,  First  Coast  Guard  District, 
at  Salem.  Massachusetts.  The  purpose  of 
the  hearingjis  to  consider  an  application 
by  the  Masrachusetts  Department  of 
Public  Worte  PPW)  for  Coast  Guard 
approval  o^  (he  location  and  plans  of  a 
proposed  fQ«r-lane  fixed  vehicular 
bridge  acrosB  the  Danvers  River,  mile 
0.1.  betweetij  the  city  of  Salem  and  the 
town  of  Bevtrly.  Massachusetts,  to 
replace  the  i0xisting  Route  lA  swing 
bridge.  A  previous  bridge  permit  issued 
by  the  Coast  Guard  for  this  project  in 
1982  expired  because  DPW  failed  to 
begin  construction  within  the  required 
time  frame.  A  complete  revised  permit 
appUcationlWas  received  from  DPW  on 
June  14. 198B.  Additional  navigational 
concerns  have  become  evident  since  the 
issuance  of  the  1982  permit;  hence,  the 
forthcoming  hearing  will  hear  comments 
on  the  addiliJDnal  information  developed 
and  the  chai^ging  conditions  since  1982. 
All  interested  persons  may  present  data, 
views  and  oomments.  oraUy  or  in 
writing,  conoeming  the  impact  of  the 
proposed  bridge  on  navigation  and  the 
human  environment 


DATE  July  28. 1988  from  1.-00  p jn.  to  5«) 
p.m..  and  7:00  p.m.  until  all  speakers  in 
attendance  wishing  to  comment  have 
provided  comments. 

AOOHESS:  The  hearing  will  be  held  at  the 
auditorium  of  the  Salem  High  School.  77 
Wilson  Street.  Salem.  Massachusetts 
01970. 

FOR  RJRTHER  INFORMATION  CONTACT: 

Mr.  Gary  Kassof.  Supervisory  Bridge 
Management  Specialist,  First  Coast 
Guard  District  Bldg.  135A.  Governors 
Island,  New  York,  New  Yoik  10004-5073. 
(212)  868-7994.  or  Mr.  John  McDonald. 
Bridge  Management  Specialist  First 
Coast  Guard  District  408  Atlantic 
Avenue,  Boston,  Massachusetts  02210- 
2209.  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  replacement  bridge  «vill  be 
2.000  feet  in  length  between  north  and 
south  abutments.  The  south  approach 
between  North  Street  in  Salem  and  the 
south  abutment  will  measure  4.877  feet 
while  the  north  approach  between 
Cabot  Street  toudidown  in  Beverly  and 
the  north  abutment  will  be  240  feet.  The 
total  bridge  project  length  will  be  7,117 
feet  The  proposed  bridge  will  cross  the 
Danvers  River  just  downstream  of  the 
existing  Massachusetts  Bay  Transit 
Authority  railroad  swing  bridge.  The 
proposed  bridge  has  been  designed  with 
a  steel  and  concrete  alternative.  The 
minimum  vertical  clearance  will  be  49.3 
feet  above  mean  high  water  for  the  steel 
alternative  and  49.1  feet  above  mean 
high  water  for  the  concrete  alternative. 
A  horizontal  clearance  of  104  feet 
between  fenders  measured  normal  to 
the  axis  of  the  channel  will  be  provided 
with  each  design  alternative.  A  ramp 
which  will  connect  the  proposed  bridge 
to  existing  Bridge  Street  in  Salem 
(Bridge  Street  Connector)  has  been 
designed.  It  will  cross  a  navigable  cove 
within  the  Danvers  River  and  will 
provide  a  minimum  vertical  clearance  of 
16  feet  above  mean  high  water  and  a 
horizontal  clearance  of  103  feet 
measured  normal  to  the  axis  of  the 
channel 

The  purpose  of  this  project  is  to 
replace  the  existing  Route  lA  swing 
bridge  as  part  of  a  major  transportation 
improvement  program  in  the  Peabody- 
Salem-Peabody  area.  This  improvement 
project  has  been  studied  and  planned 
for  over  20  years  with  many  changes  to 
the  plan  being  made  over  the  years. 
Several  boat  yards  and  marinas 
operating  along  the  Danvers  River 
estuary  have  expressed  concern  with 
the  proposed  clearances  indicating  that 
their  businesses  would  be  limited  to 
servicing  only  those  vessels  that  would 
pass  under  the  proposed  fixed  bridge.  In 
granting  the  permit  in  1962,  the  Coast 


Guard  recognized  that  the  proposed 
bridge  would  restrict  navigation,  but 
concluded  that  after  balancing  the 
competing  interests,  the  design  was 
acceptable.  This  decision  was  upheld  in 
subsequent  litigation.  A  new  study  of 
the  navigational  impacts  of  a  bridge  in 
this  location  has  recently  been 
completed  by  the  Coast  Guard  and  is 
available  for  examination  at  the  offices 
of  the  contact  officials  listed  above.  The 
decision  on  the  current  application  will 
be  based  on  all  available  information. 

The  hearing  will  be  informal.  A  Coast 
Guard  representative  will  preside  at  the 
hearing,  make  a  brief  opening  statement 
and  announce  the  procedures  to  be 
followed  at  the  hearing.  Each  person 
who  wishes  to  make  an  oral  statement 
should  notify  the  Commander  (obr).  First 
Coast  Guard  District  Governors  Island, 
New  Yoric.  New  York  10004-5073,  prior 
to  the  hearing  date.  Such  notification 
should  include  the  approximate  time 
required  to  make  the  presentation. 
Comments  previously  submitted  are  a 
matter  of  record  and  need  not  be 
resubmitted  at  the  hearing.  Speakers  are 
encouraged  to  provide  written  copies  of 
their  oral  statements  to  the  hearing 
officer  at  the  time  of  the  hearing. 

A  transcript  of  the  hearing,  as  well  as 
written  comments  received  outside  of 
the  hearing,  will  be  available  for  public 
review  in  die  offices  of  the  First  Coast 
Guard  District  approximately  30  days 
after  the  hearing  date.  All  comments 
will  be  made  part  of  the  official  case 
record. 

Interested  persons  who  are  unable  to 
attend  the  hearing  may  also  participate 
in  the  consideration  of  the  project  by 
submitting  their  comments  at  tiie 
hearing  or  by  mail  to  the  Commander 
(obr),  First  Coast  Guard  District  by 
August  12, 1988.  Copies  of  all  written 
communications  will  be  available  for 
examination  by  interested  persons  at 
the  Office  of  the  Commander  (obr).  First 
Coast  Guard  District  (NY  and  Boston 
offices),  between  8:30  a.m.  and  3.'00  p.m.. 
Monday  through  Friday,  except 
hoUdays.  Each  written  comment  should 
identify  the  proposed  project  clearly 
state  the  reason  for  any  objections, 
comments  or  proposed  changes  to  the 
plans,  and  include  the  name  and 
address  of  the  person  or  organization 
submitting  the  comment  All  comments 
received,  whether  in  writing  or 
presented  orally  at  the  public  hearing, 
will  be  fully  considered  before  final 
agency  action  is  taken  on  the  bridge 
permit  application. 

(Sec.  502. 60  Stat.  847,  ai  amended:  33  U.S.C. 
525;  49  U.S.C  ia55{g)(c):  49  CFR  1.46(c) 
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Dated  June  2a  198& 
Robert  T.Nafaoa.  I 

Rear  Admiral.  U.S.  Coast  Guard  Chief.  Office 
of  Navigation,  Safety  and  Waterway 
Services. 
(FR  Doc  88-14275  Filed  6-22-88;  8:45  am] 
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Federal  Avtatkm  Administration 

Miesoula  County  Airport,  Mssouia, 
Montana;  Noiee  Expoeure  Map  Notice; 
RecaiDt  of  Noise  Comoatibliitv 
Program  and  Request  for  Review 

agency:  Federal  Aviation 
Administration,  DOT.  | 

action:  Notice. 

SUMMARV:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Missoula  County 
Airport  (MSO)  under  the  provisions  of 
Title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L  96-193) 
and  14  CFR  Part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  the 
proposed  noise  compatibility  program 
that  was  submitted  for  Missoula  County 
Airport  under  Part  150  in  conjunction 
with  the  noise  exposure  maps,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  November  21, 
1988. 

EFFECmrE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the 
Missoula  County  Airport  noise  exposure 
maps  and  the  start  of  its  review  of  the 
associated  noise  compatibility  program 
is  May  25, 1988.  The  public  coRunent 
period  ends  July  25, 1988. 
FOR  FURTNER  tNRMONATION  CONTACT: 
Dennis  Ossenkop,  FAA,  Airports 
Division.  ANM-611, 17900  Pacific  Hwy 
S.,  C-«8866.  Seattle,  WA  98168. 
Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 

SUPPLEMENTARY  INFORMATNM:  This 

notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  for 
Missoula  County  Airport  are  in 
compUance  with  applicable 
requirements  of  Part  150,  effective  May 
25, 1988.  Further,  FAA  is  reviewing  a 
proposed  noise  compatibility  program 
for  that  airport  whidi  will  be  approved 
or  disapproved  on  or  before  November 
21, 1988.  This  notice  also  announces  the 
availability  of  this  program  for  public 
review  and  comment 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  &  noise  exposure  map 


which  meets  applicable  regulations  and 
which  depicts  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
map,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  map.  The  Act 
requires  such  maps  to  be  developed  in 
consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  a  noise  exposure  map  that 
has  been  found  by  FAA  to  be  in 
compliance  with  the  requirements  of 
Federal  Aviation  Regulation  (FAR)  Part 
150,  promulgated  pursuant  to  Title  I  of 
the  Act,  may  submit  a  noise 
compatibility  program  for  FAA  approval 
which  sets  forth  the  measures  the 
operator  has  taken  or  proposes  for  the 
reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  Director  of  Airports  for  Missoula 
County  Airport  submitted  to  the  FAA 
noise  exposure  maps,  descriptions  and 
other  documentation  which  were 
produced  during  an  airport  Noise 
Compatibility  Study.  It  was  requested 
that  the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(a](l]  of  the  Act.  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  MSO.  The 
specific  maps  under  consideration  are 
&diibits  I  and  J  in  the  submission.  The 
FAA  has  determined  that  these  maps  for 
Missoula  County  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  May  25, 1988.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  the 
determination  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  noise  exposure  maps 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 


contotirs.  or  in  interpreting  the  noise        i 
exposure  maps  to  resolve  questions         I 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
prbvisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  fivm 
the  ultimate  land  use  control  and 
planning  responsibility  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  throu^  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overiaying 
of  noise  exposure  contours  onto  the 
maps  depicting  properties  on  the  surface 
rests  exclusively  with  the  airport 
operator  which  submitted  those  maps, 
or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  S  150.21  of  FAR  Part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  MSO, 
also  effective  on  May  25, 1968. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  November  21, 
1988. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  isa  paragraph  150.33.  The 
primary  considerations  in  the  evaluation 
process  are  whether  the  proposed 
measures  may  reduce  the  level  of 
aviation  safety,  create  an  undue  burden 
on  interstate  or  foreign  commerce,  or  be 
reasonably  consistent  with  obtaining  the 
goal  of  reducing  existing  noncompatible 
land  use  and  preventing  the  introduction 
of  additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properiy 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration. 

Independence  Avenue,  SW..  Room 

615,  Washington,  DC. 
Federal  Aviation  Administration. 

Airports  Division,  ANM-WO,  17900 

Pacific  Hwy,  S.,  C-68966,  Seattle, 

Washington  98168. 
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Missoula  CoaBty  Aapott,  Miuoula. 


Questions  m^y  be  direoled  to  tiie 
HMRVMiMl  nflflVBd  floove  iBiiler  tne 
heading.  "Foa  fUHiHEB  INPOM 
conmct:" 

iMwed  in  Seat4«,  Washingtoa.  May  25, 
19M. 

ThowaHLilOTw^tti, 

Acting  tiegionai  Director,  Northwest 
Momltmn  SegktrL  n 

fnt  Doc.  aB-1417^|illed  6-22-88;  8:45  am] 
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Approval  af  N^  CompaObilty 
Profiam.9Mli#inMi  Oovnty  Airport. 
~,WA 


AOCMCy:  Federal  Aviation 
Ackunislrationi  tX)T. 
AcnoH:  Noticei 


rtThePederal  Aviatkm 

Adnunuti  ationl  ^AA)  anRovnces  its 
findiagt  «n  the  ^«M9e  camiwtftflity 
program  submiiled  by  6ie  Manager  of 
the  SnohoasiahlCoiiiity  Aiiport  umier  the 
provisians  of  T(4e  I  of  the  Aviation 
Safety  and  Noi^  Abatement  Act  of  1079 
(PMb.  L.  9e-193^And  UCPRPvt  isa 
These  findiqgs  4»  aaote  ia  wwjgnjtjon 
of  the  descriptiiii  of  Federal  and  non- 
Federal  responilbiHtiet  in  Senate  Report 
No.  96-52  (lflaO)i  On  November  3. 1887. 
the  FAA  detera^ined  that  the  noise 
ex|io8iire  maps  laubmitted  hjf  the  Airport 
Manager  under  Fart  150  were  in 
compliance  with  appIicaMe 
requirements.  0p  Apd  2a  lOSa  the 
AdminiBtrator  proved  the  Snohomish 
County  Airport  [ioise  compatibOity 
program.  Most  of  the  program  elements 
were  approved^ 

EFFECTIVE  DATllsThe  effective  date  of 
the  FAA's  apprtAral  of  tiie  Snohomish 
Cowity  Aiipert  noise  compatibffity 
program  is  Apt^l ».  1988. 
FOR  FURTHER  IfffORMATRM  CONTACT: 
Dennis  G.  OawMcop:  Federal  Aviatioo 
Administration^  Northweet  Mountain 
Region:  Airport^Oivisiaa.  ANM-ail; 
17900  Pacific  Highway  South:  C-68966; 
Seattie,  Washington  98168.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  eame  location. 


SUPPLEMENTARir>MTORMXTKM:  This 
notice  announces  that  the  FAA  has 
^ven  its  eventf  appravai  to  the  noiae 
oompatnilHty  pi0giBin  Tor  Snonomish 
Coun^  Airixirtj  ^active  April  29. 198B. 
Under  sectio^  |l04(a)  of  the  Aviation 
Safety  and  NoiM  Abetaneat  Act  of  1979 
^erekiefter  vefMied  to  as  *'dw  Act"),  an 
airport  operatot  Who  has  previously 
submitted  a  noipb  exposure  map  may 
submit  to  the  F^  a  noise  compatibility 
program  which  piets  forth  the  measures 


taken  or  pr^Msed  by  tlae  aiipart 
operator  far  die  nduction  of  i 
noncompatible  kad  aaes  md  praaention 
of  additioaal  n— roiapatiMc  knd  ases 
within  teaaea  Dowered  by  the  noise 
pypaaiire  anps.  Ike  Act  eeqiures  audi  a 
pr^gran  to  be  developed  ia  ooaauitatioB 
with  iatereeted  end  affeded  pvties 
including  iw  state,  local  ccmBuaities. 
govenaieat  ^genciet.  airport  oaera.  and 
FAApcaoKKl. 

Each  aiipert  noiae  con^Mtibility 
prognra  developed  in  aocordanee  with 
Federal  Aviation  legulatian  (FAR),  Part 
ISO  is  a  local  yeaigrafn.  not  a  Federal 
pr4p-aiL  The  FAA  does  not  substitute 
its  iudycpt  iar  that  of  the  aiiport 
propiietar  with  leiyeot  to  wiiich 
measures  should  be  recommended  for 
action.  The  FAA'a  approval  or 
disapproval  of  FAR  Part  150  prcfram 
recor— cndations  is  measiued 
accondiqg  to  the  atandards  expressed  in 
Part  159  and  the  Act  and  is  hmited  to  tiie 
followiag  detemunationc 

a.  The  noise  compatibility  program 
was  dewekfMd  ia  accotdaooe  with  the 
pwwrieiosg  and  ptooedunes  of  FAR  Part 
150: 

b.  Program  aieasures  are  reasonably 
consistent  with  achieving  the  goats  of 
reducing  existiag  aoncompatible  land 
uses  around  the  aiiport  and  preventing 
the  introduction  of  additioncd 
noncompatible  land  uses; 

c.  Program  aeasves  would  not  create 
an  undue  bnrdea  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  ^ant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government: 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  f"""  be 
implemented  within  the  period  covered 
by  the  program  witiiout  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  oontrol  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  tlie  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  Isa  Section  150.5.  Approval  is 
not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Annoval  does  net  by 
itself  constitute  an  FAA  implementing 
actioa.  A  sequest  for  Federal  action  or 
approval  to  implement  specific  noise 
compatftiKty  neasures  nay  be  required, 
and  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 


asBslintfae 

me 

eligibfei 

FAA. 

Where  Federal  fendbig  is  soaglrti 
reqaesls  fer  prefect  9ants  mast  be 
subaaHed  to  the  nVA  Airpoita  DisMct 
Office  ia  SeaMle,  WashiagteH. 

Saohomish  County  auheiitted  to  the 
FAA  the  noise  exposure  maps, 
descriptions,  and  other  docomeniation 
produced  doling  the  aaise  oaaqiaGbility 
planning  study  conducted  at  Snohonisfa 
Couaty  Akport.  The  Saahomish  Coonty 
Airport  noise  exposure  staps  were 
detenniaed  by  FAA  to  be  in  ^^'"p'v'Pfif 
with  appUcable  requirements  on     | 
We>veinbei  3, 1987.  Notice  of  dris     i 
determination  was  puhliaiied  ia  the 
Federal  Register  on  Novcsiber  3a  1987. 

Hie  Snohomish  (bounty  Airport  noise 
\AJuiyn  uuui  ij  pivgrani  vomains  a 
proposed  noise  oempalihitity  program 
compiised  of  actions  des^yied  for  ! 
phased  iaq)lenentatioB  by  airport 
maiiagLuient  and  ad jaoent  fiaMHctions 
from  the  date  of  stady  coaipletion  to  the 
year  1991.  It  was  requested  that  die  FAA 
evalaate  and  approve  this  material  as  a 
noise  oonpatibinty  program  as 
described  in  section  MMCb)  ef  die  Act 
1  ne  r  r\A  Degaa  its  re^PR^v  ev  the 
program  on  November  3, 1987,  and  was 
reqaired  by  a  previsitm  of  the  Act  to 
approve  or  aisapprore  tSie  program 
within  160  days  (other  than  die  use  of 
new  flight  procedures  fer  aaise  control)- 
Failme  to  approve  ar  disapprove  such 
propam  within  the  lONfey  period  shall 
be  deemed  to  be  an  approval  of  sach 
proyaaL 

Hk  submitted  propam  contained  24 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport  and  for  review  and 
monitating  of  the  program.  The  FAA 
coBipleted  its  review  and  detomined 
that  the  piDcedaral  and  sabstantive 
requisem^ts  of  die  Act  and  FAR  ISO 
have  been  satisfied.  The  overaU 
program,  therefore,  was  approved  by  the 
Administrator  effective  April  29, 1988. 

Outright  approval  was  granted  for  19 
specific  program  elements.  No  action 
was  taken  at  this  time  on  Program 
Elements  C.l  and  C.3  because  they 
relate  to  flight  procedures  which  require 
additional  information  and  analjrais. 
Program  Element  A.7  was  disapproved 
because  it  was  not  subjected  to  any 
analysis  in  the  Part  150  documentation 
and  has  the  potential  for  anfust 
discrimination.  Program  Elements  A.8.a.. 
and  C.4.b.  were  disapproved  because 
they  request  actions  of  FAA  personnel 
which  are  beyond  the  scope  of  FAA 
involvement 
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These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  April  29, 1988. 
The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal,  are 
available  for  review  at  the  FAA  office 
listed  above  and  at  the  administrative 
offices  of  Snohomish  County  Airport. 

Issued  in  Seattle,  Washington  on  June  1, 
1968. 

Thomas  |.  Howard,  | 

Acting  Regional  Director,  Northwest 
Mountain  Region. 
(FR  Doc.  88-14173  Filed  6-22-88;  8:45  am] 

BNJJUa  CODE  4S10-13-II 


Artisan  Liens  on  Aircraft;  Recordat>iiity 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 


;  This  notice  of  legal  opinion  is 
issued  by  Aeronautical  Center  Counsel 
to  provide  legal  advice  to  the  Aircraft 
Registration  Branch,  Mike  Monroney 
Aeronautical  Center,  Oklahoma  City, 
Oklahoma,  also  identified  as  the  FAA 
Aircraft  Registry.  Since  December  17, 
1981,  Aeronautical  Center  Counsel  has 
issued  opinions  in  the  Federal  Register 
of  those  states  from  which  artisan  liens 
will  be  accepted  for  recordation  by  the 
FAA  Aircraft  Registry.  This  opinion  is  to 
advise  interested  parties  of  the  addition 
of  the  State  of  Missouri  to  that  list. 
dates:  June  23, 1988. 
AOORCSSES:  Copies  of  prior  opinions  on 
the  recordabihty  of  artisan  liens  from 
states  which  have  statutes  authorizing 
their  recording  may  be  obtained  from: 
Aeronautical  Center  Counsel,  AAC-7, 
P.O.  Box  25082,  Oklahoma  City.  OK 
73125. 

FOR  FURTHER  INFORMATKMI  CONTACT: 
R.  Bruce  Carter,  Office  of  Aeronautical 
Center  Counsel,  address  above,  or  by 
calling  405-«86-22g6  (FTS  747-2296.) 
SUPPLEMENTARY  INFORMATION:  In  the 

December  17, 1981,  Federal  Register, 


Vol.  46,  No.  242,  page  61528,  the  Federal 
Aviation  Administration,  Mike 
Monroney  Aeronautical  Center, 
pubUshed  its  legal  opinion  on  the 
recordability  of  artisan  liens,  with  the 
identification  of  those  states  £rom  which 
artisan  liens  would  be  accepted.  In  the 
April  23, 1984,  Federal  Register,  Vol.  49, 
No.  79,  page  17112,  we  advised  that 
Florida,  Nevada  and  New  Jersey  had 
passed  legislation  which,  in  our  opinion, 
allows  the  Aircraft  Registry  to  accept 
artisan  Uens  bom  those  states.  In  the 
June  10, 1986,  Federal  Register,  Vol.  51, 
No.  Ill,  page  21046,  we  advised  that 
Minnesota  and  New  Mexico  had  passed 
legislation  which,  in  our  opinion,  allow 
the  Aircraft  Registry  to  accept  artisan 
liens  from  those  states. 

The  purpose  of  this  opinion  is  to 
advise  interested  parties  in  the  aviation 
community  that  in  addition  to  those 
states  identified  in  the  June  10, 1986, 
publication,  Missouri  is  identified  as  a 
state  from  which  artisan  Uens  will  be 
accepted. 

The  complete  list  of  states  from  which 
artisan  liens  on  aircraft  will  be  accepted 
as  of  this  date  are: 


Alaska 

Nebraska 

Arkansas 

Nevada 

Florida 

New  Jersey 

Geoigia 

New  Mexico 

Illinois 

Oklahoma 

Indiana 

Oregon 

Kansas 

South  Carolina 

Kentucky 

South  Dakota 

Maine 

Virgin  Islands 

Minnesota 

Washington 

Missouri 

Wyoming 

Issued  in  Oklahoma  City,  on  May  6.  ig8a 

loseph  R.  Slandell. 

Aeronautical  Center  Counsel. 

[FR  Doc.  88-14174  Filed  ft-22-88;  8:45  am] 

BtUINQ  CODE  4S10-19-M 

[Summary  Notice  No.  PE-88-24] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prim  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  bom 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  IJ, 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  pubUc's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  siunmary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  July  11, 198a 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGG-10).  I 

Petition  Docket  No. ,  800  \ 

Independence  Avenue,  SW.,  | 

Washington,  DC  20591. 

FOR  FURTHER  INFORMATION:  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10),  Room  915G,  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC  on  June  13, 1988. 
Deliorah  E.  Swanlc 
Acting  Manager,  Program  Management  Staff. 


UM 


Petitions  for  Exemption 


Docket 
No. 


12227 


24941 


Petitioner 


Nattonal  Business  Aircraft  Associatkin, 
Inc. 


The  Perris  Valley  SkydMng  Center.. 


Reguiattons  affected 


14  CFR  91.169  and  91.191(a).. 


14  CFR  105.43.. 


Description  ol  relef  soujftt 


To  axisnd  Exemption  Na  1637,  a 
nMmbers  to  uas  inspection  programa  natini  tor  largo  turtwiel  or 
turttopfop-powewd  airplanes  tar  their  smal  drH  airplanes  and  hellcop- 
ters.  The  emmplton  also  alows  operation  o(  their  aircraft  under 
SubpwtDof  Pwt91. 

To  allow  foreign  parachutists  to  partldpato  in  the  poUUoner's  perachule 
Jumpe  wHttoul  complying  with  the  peracfHite  eQulpment  and  packing 
requirements  o(  1 105.43. 
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Oocfcat 
No. 


25602 


Petitions  for  Exemption— ContinuBd 


Peiilianer 


Trans  World  Airlines.  Inc . 


Docket 
No. 


23869 


25060 


25247 


25446 


25512 


016NM 


Regulations  affected 


14  CFR  121.360.. 


DeacrlpUon  ol  relial  sought 


To  aHow  petHionar  to  operate  six  Lxickheed  L-101 1-385-1-15  airplwtea 
for  an  indefinite  period  of  time  with  a  graund  proidmity  «Mming  systan 
Hwt  uWns  Vie  U.K.  CM  Awialion  taMwtty  oarflicMk 
Instead  of  oomplying  «««  Ike  leqalramaHte  ol  TeeMal 
Order  C926. 


Petitions  FOR  Exemption 


Strong   Enterprises,    Inc./The   Relative 
Won(BN>p.  Inc.. 


Douglai; 


1 


Aircraft  Company.. 


40-Mite 


r 


Ltd.. 


n 


Ameriflipfit,  inc 


f«0PQQpi0f^  4QCh 


Trans  VlnrUAirfras.  Inc. 


rwpaBBeaB  MMciefl 


14  CFR  105.49(4. 


14  CFR  2Ct97. 


14  CFR  43.3(D 


14  0Fn»1.t«9W 


14  CFR  135.225  (a)  and  (b). 


14  CFR  25.1303(c)(1).. 


Oescriptioa  of  raM  aou^N. 


To  «Mtead  &«mplion  No.  4047.  ae 
ampleyaas  and  rnprnsnateiiies  • 
parachute  teat  jurryaw  under  Viair  dbacfian  and  ooMrol  to  n^te 
tandem  parachute  jumps  and  topemiRplQtein  command  at  aircraR 
tewolvedte  Hwae  operations  to  aloir  auoh  persona  to  mslie  paiachute 
jumps  uisaiteg  a  dual  hsmesa.  daal  parachute  pacfc  trntrng  at  laaisl 
one  main  parachute  Md  one  approMBd  auxOaiy  parachute  packed  in 
accof<anee  wHh  f  105.43(a).  GRMfT.  June  «  rflsa  Bcem/ition  Ho. 
4943i 

To  altew  yeWonsr  to  aandud  anm  «ainint  on  an  airorril  opsraling 
under  a  special  fligM  panteL  OftANT,  May  27.  ItUi  Bmnptkm  Mo. 
4938. 

To  mem  ftose  pNote  employed  by  peoaoner.  a  Part  135  operator,  to 
paMoMii  certain  preventive  maintenance  operations,  as  fisted  undsr 
Appawftc  A  of  Part  43,  M  airena  operated  by  peMiSMr  and  also  to 
apprswe  these  aircraR  tor  relum  to  sannce  folowlqg  these  operafions. 
OEimU,  June  1,  1968.  €xmrptkm  fto.  4944. 

To  atew  peOfioner  to  opfscate  aaeing  hefieopter  modal  294LR,  S/H  MJ- 
OM,  N234CM,  under »»  opandhio  ratea  ol  Paite  M  art  133  to  fight 
<a»sat  fiwa.  and  lor  heavy  Wt  opetafiona,  instead  ol  toeapeMfing  wiee 
of  Part  135.  GRANT,  June  7. 1968.  Exempfion  No.  4942. 

To  aloiif  peOfioner's  plate  to  ka|^  jastewasnt  atfiwach  pwcaduws  to 
airporte  without  an  approved  oaafiisr  roportlag  laeMy  and  iwifiMut  Ihe 
laiasi  waethar  rsport  indicating  that  weather  eoadWons  ai*  at  or 
alMwe  Ibe  authorized  IFR  landkig  minimums  tar  that  airport  In 
addifion.  to  aHow  peONoner^  pMs  to  begin  tw  final  approach 
aagment  of  an  instrument  approach  praoedura  to  an  airport  without 
the  Mast  weather  report  indicating  am  the  weather  oondMons  tn  at 
or  ahoM  file  authorized  ^R  tondbig  mininiums  tar  that  procedure. 
OeMIAL.  Junes.  1988.  Exemplion Na  494S. 

To  peniiit  opeiation  of  sIk  Lockheed  Model  L-10l1-aa5-1-15  airplanes. 
MHth  an  ovorapeed  warning  tolerance  6  knots  grsater  than  slowed  by 
1t»  fAH  GRANT.  Jane  1.-nm.Gmnpton  Mo.  49S7. 


(PR  Doc.  88-14^75  Filed  6-22-88;  8:45  am] 
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Research  antf  Special  Programs 
AdministratkHi 

Applications  for  Renewal  or 
Modification  Of  Exemptions  or 
Applications  [To  Become  a  Party  to  an 
Exemption;  Correction 

AOENCV:  Research  and  Special  Programs 
Administratida,  DOT. 

action:  List  of  applicants  for  renewal  or 
modiHcation  of  exemptions  or 


application  to  become  a  party  to  an 
exemption;  correction. 

summary:  This  document  corrects  a 
notice  published  in  the  Federal  Renter 
on  Tuesday,  June  14, 1988  on  page  22280. 
The  application  number  9608  should 
have  been  6569;  application  number  9914 
should  have  been  9941. 

).  Suzanne  Hedgepedi, 

Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 

[FR  Doc.  88-14142  Filed  6-22-88;  8:45  am] 
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Sunshine  Act  Meetings 


F«dwal  Register 
Vol.  53.  No.  121 
Thursday,  June  23,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FARM  CREOrr  AOMNISTRATION 

Fann  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of  the 
special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 

DATE  AND  TIME:  The  meeting  was  held  at 
the  offices  of  the  Farm  Credit 
Administration  McLean,  Virginia,  on 
June  17, 1988.  from  10:00  a.m.  until  such 
time  as  the  Board  concluded  its 
business.  ' 

FOR  FURTHER  INFORMATION  CONTACT 

David  A.  Hill,  Secretary  to  the  Farm 
Credit  Administration  Board,  1501  Farm 
Credit  Drive.  McLean.  Virginia  22102- 
SOOa  (703)  883-«003.  TDD  (703)  88^-4444. 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  This 

meeting  of  the  Board  was  closed  to  the 
public  The  matters  considered  at  the 
meeting  were.  | 

1.  Mergers  of  the  Farm  Credit  System 
Federal  Land  Banks  and  Federal  Intermediate 
Credit  Banks;  and 

2.  The  Federal  Land  Bank  of  Jackson,  in 
receivership,  and  the  Federal  Land  Bank 
Association  of  Jackson,  in  receivership. 

Dated:  June  20, 198& 
David  A.  Hill, 
Secretary,  Farm  Credit  Administration  Board. 

'Session  closed  to  the  public — exempt 
pursuant  to  5  U.S.C  552b(c)(4),  (6),  (8)  and  (9). 

(PR  Doc.  88-14244  Filed  6-21-88;  9-.24  am] 

MLUNQ  COOE  t7l»-01-«  j 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2K)3'p.m..  on  Friday,  ]\xne  17, 1988,  the 
Board  of  Directors  of  the  Federal 
Deposit  Instirance  Corporation  met  in 
closed  session  to  consider  requests  for 
financial  assistance  pursuant  to  section 
13(c)  of  the  Federal  Deposit  Insurance 
Act. 

In  calling  the  meeting,  the  board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  mattera  on  less  than 
seven  days'  notice  to  the  public:  that  no 
eariier  notice  of  the  meeting  was 
practicaUe:  that  the  public  interest  did 
not  require  consideration  of  the  mattera 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8).  (c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(4).  (c)(6).  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550 17th  Street  NW.,  Washington,  DC. 

Dated:  June  2a  1988. 
Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[PR  Doc.  88-14243  Filed  6-21-88;  9:23  am] 

aiLLINa  COOC  S714.«1-M 


FEDERAL  ELECTION  COMMISSION 
[Nan-13755] 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  June  23, 1988.  lOKM  a.m. 
THE  FOLLOWWQ  ITEM  WAS  ADDED  TO  THE 
AOENOA:  Financial  Control  and 
Compliance  Manual  for  General 
Election  Candidates  Receiving  Public 
Funding-Revised  1988. 

DATE  AND  TIME:  Tuesday,  June  28, 1988. 

10:00  a  Jn. 

place:  999  E  Street,  NW.,  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  discussed: 

Compliance  matters  pursuant  to  2  U.S.C. 

437g. 
Audits  conducted  pursuant  to  2  U.S.C.  437g, 

438(b),  and  TiUe  26,  U.S.C. 
Matters  concerning  participation  in  dvil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  June  30. 1988. 
lOKW  a.m. 

place:  999  E  Street  NW..  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  considered: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Eli^bility  Report  for  Candidates  to  Receive 

Presidential  Primary  Matching  Funds. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer, 

Telephone:  202-376-3155. 

JMaiyW.Dove. 

Administrative  Assistant 

[PR  Doc.  88-14321  Rled  6-21-88;  2:43  pm] 
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Part  II 


Department  of  the 
Interior 


Bureau  of  Land  Management 


43  CFR  Parte  3830,  3850,  and  3860 
Location  of  Mining  Claims;  Amendment 
Establisliing  Service  Cliarges  and  Maicing 
Ciarifications;  Proposed  Rulemalcing 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part*  3830, 3850,  and  3860 

[AA-680-08-4310] 

Location  of  Mining  Claims; 
Amendment  Estal>lisMng  Service 
Charges  and  Maidng  Clarificationt 

AGENCY:  Bureau  of  Land  Management. 
Interior.  I 

ACnON:  Proposed  rulemaking.  ' 

SUMMAWY:  This  proposed  rulemaking 
would  amend  43  CFR  Subpart  3833  to 
modify  the  service  charges  for  the      t 
recordation  of  mining  claims  and       ' 
establish  new  service  charges  for  the 
filing  of  ancillary  documents,  to  simplify 
the  existing  regulations  by  removing 
certain  provisions,  and  to  clarify         | 
ambiguous  terms,  making  the  j 

regulations  easier  to  understand  and 
use.  It  would  also  amend  43  CFR  Part 
3852  to  modify  the  service  charge  for 
filing  a  petition  for  a  deferment  of 
assessment  work  and  amend  43  CFR 
Part  3862  to  modify  the  service  charge 
for  a  mineral  patent  application. 
date:  Comments  should  be  submitted 
by  August  22, 1988.  Comments  received 
or  postmarked  after  the  above  date  may 
not  be  considered  as  part  of  the  decision 
making  process  on  the  issuance  of  a 
final  rulemaking.  I 

ADDHESS:  Comments  should  be  sent  to: 
Director  (140),  Bureau  of  Land 
Management,  Room  5555,  Main  Interior 
Bldg.,  1800  C  Street  NW..  Washington. 
DC  2024a 

Comments  will  be  available  for  public 
review  in  Room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  pjn.),  Monday  through 
Friday. 

FOR  FUnTHER  WTOWIATIOW  CONTACT: 

Roger  Haskins,  (202)  343-8537. 
SUPPLEMENTARY  INFORMATION:  This 

proposed  rulemaking  would  amend  the 
existing  regulations  in  43  CFR  Subpart 
3833  Recordation  of  Mining  Claims.  The 
proposed  rulemaking  would  increase  the 
service  charge  for  the  initial  filing  with 
the  Bureau  of  Land  Management  of  each 
lode  claim,  placer  claim,  mill  site,  and 
tunnel  site  and  establish  new  service 
charges  for  filing  ancillary  dociunents. 
Other  changes  made  by  the  proposed 
rulemaking  would  clarify  ambiguous 
terms,  remove  the  requirement  for 
diligent  searches  by  the  Bureau  of  Land 
Management,  make  nonpayment  of  fees 
a  cause  for  rejection  after  June  1, 1989, 
and  reformat  the  existing  regulations  for 
easier  comprehension  and  use  by  the 
public.  This  proposed  rulemaking  would 


also  amend  43  CFR  Subparts  3852  and 
3862  to  increase  the  service  charges  for 
filing  a  petition  for  deferment  of 
assessment  work  and  for  the  filing  of  a 
mineral  patent  appUcation. 

The  primary  action  of  the  proposed 
rulemaking  would  raise  the  recordiog 
service  charge  imposed  on  mining 
claimants  when  they  initially  record  a 
mining  claim  or  site  with  the  Bareaa  of 
Land  Management  and  establish  new  ' 
service  charges  for  the  filing  of  annual 
filings,  amendments  to  location,  and 
transfers  of  interest.  The  General 
Accounting  Office  in  a  report  entitled 
Public  Lands — Interior  Should  Recover 
Costs  of  Recording  Mining  Claims, 
GAO/RCED-8&-217,  September  1988, 
criticized  the  Bureau  for  not/charging  a 
mining  claim  recordation  fee  large 
enou^  to  recover  the  Bureau's  cost  of 
administering  the  program.  The  Bureau, 
as  required  by  Tide  V  of  the 
Independent  Offices  Appropriation  Act 
(31  U.S.C.  9701),  has  examined  die  flees 
charged  in  the  mining  law 
administration  program.  Under  the 
mining  law.  a  citizen  is  entitied  to  locate 
a  claim  and  then  to  explore  for  minerals 
and  to  develop  any  valuable  deposits 
which  are  discovered.  In  order  to  obtain 
these  benefits,  a  claimant  must  {Hx^erly 
maintain  the  claim  by,  among  other 
things,  complying  with  the  recordation 
and  annual  filing  requirements  of 
section  314  of  the  Federal  Land  Policy 
and  jManagement  Act  of  1976  (FLMPA). 

The  Bureau  has  concluded  that  the 
proposed  fees  are  necessary  to  put  the 
mining  law  administration  program  cm  a 
cost-recovery  basis  as  mandated  by 
Htle  V  and  urged  by  the  comptroller 
General  and  the  Congress.  The  proposed 
fees  will  not  recover  all  costs  associated 
with  the  program  but  only  those  costs 
which  the  Bureau  has  concluded  result 
from  a  citizen  locating,  maintaining  and 
operating  a  mining  claim. 

The  Bureau  of  Land  Management's 
review  of  the  existing  regulations 
indicated  a  need  to  darify  the  terms 
"relocation"  and  "amended  location" 
because  of  the  confusion  among  mining 
claimants  on  which  of  these  terms 
should  be  used  when  recording  their 
mining  claims  with  the  Bureau.  The  use 
of  the  wrong  term  could  result  in 
unintended  consequences.  The  proposed 
rulemaking  clarifies  the  definition  of 
these  terms  and  is  based  on  recent 
published  decisions  of  the  Department 
on  these  issues. 

The  proposed  rulemaking  would 
amend  S  3833.2-1  which  deals  with 
mining  claims,  mill  sites,  and  tunnel    ' 
sites  in  units  of  the  National  Paric 
System  to  reflect  the  fact  that  claims  Gt 
sites  cannot  be  located  in  such  units  and 


there  is  no  need  for  authority  concerning 
the  recordation  of  such  claims  or  sites. 

Section  2833.5(d)  of  the  existing 
regulations  would  be  amended  to 
remove  the  requirement  that  the  Bureau 
of  Land  Management  diligendy  search 
out  the  whereabouts  of  a  mining 
claimant  prior  to  taking  adverse  action 
against  his/her  mining  claim.  The 
Ihiited  States  Court  of  Appeals  for  the 
Tenth  Circuit  held  that  the  government 
need  only  search  the  records  filed  under 
Section  314  in  order  to  identify  the 
owner  of  a  mining  claim,  mill  site,  or 
tunnel  site  in  order  to  initiate  a  proper 
contest  Topaz  Beryllium  Co.  v.  United 
States  (649  F.2d  775.  779  (1981)).  In  1981, 
die  Bureau  did  not  believe  that  its 
records  under  section  314  were  complete 
enough  for  this  purpose.  Now.  however, 
the  Bureau's  records  are  sufficiently 
organized,  and  the  public  has  had 
sufficient  experience  under  section  314, 
to  implement  the  court's  holding  on  the 
regulations. 

Additional  changes  would  be  made  by 
die  propose  rulemaking  to  make  its 
provisions  easier  to  understand. 

The  Bureau  also  proposed  to  increase 
its  service  charges,  last  set  in  1954.  for 
the  filing  of  a  petition  for  the  deferment 
of  assessment  work  under  9  3852.2  (30 
U.S.C.  28b)  and  for  the  filing  of  a  mineral 
patent  application  under  {  3862.1-2  (30 
U.S.C  29).  These  service  charges  will 
change  fi^m  $10  to  $50  for  each  petition 
fior  defierment  of  assessment  work  and 
from  $25  to  $250  for  each  mineral  patent 
application  and  the  first  mining  claim  or 
site  within  it,  and  an  additional  $50  for 
each  additional  mining  claim  or  site 
contained  within  the  application.  The 
increased  service  charges  will  defray 
the  Bureau's  docketing  and  initial 
processing  costs  associated  with  these 
particular  services,  which  are  not 
necessarily  benefits  associated  with  all 
mining  claims. 

The  principal  author  of  this  proposed 
rulemaking  is  Roger  Haskins,  Division  of 
Mining  Law  and  Salable  Minerals. 
Bureau  of  Land  Management,  assisted 
by  the  stafi  of  the  Division  of  Legislation 
and  Regulatory  Management.  Bureau  of 
Land  Management. 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  pursuant  to 
section  102(2](C]  of  die  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332],  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  that  it  will  not  have  a  signficiant 
economic  effect  on  a  substantial  number 
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of  small  entities  under  the  Regulatory 
Flexibility  Ait  (5  U.S.C.  601  et  seg.). 

The  principal  changes  that  would  be 
made  by  thikproposed  rulemaking,  an 
increase  of  iS  in  the  mining  claim  and 
site  recording  fee  and  establishing  of 
new  serviceSr  charges  of  $5  each  for  an 
annual  filing.!  a  transfer  of  interest,  and 
an  amendment  to  a  notice  or  certificate 
of  location,  increasing  the  $10  change  to 
$50  for  each^^tition  for  deferment:  and 
increasing  the  charge  for  each  mineral 
patent  applipation  from  $25  to  $250  plus 
$50  for  each  I  additional  mining  claim  or 
site  in  the  nUtieral  patent  application, 
are  required  to  meet  the  statutory 
mandate  that  the  Biu«au  of  Land 
Management  chaige  a  reasonable  fee  for 
the  servicesit  provides  the  public.  The 
economic  e^^ct  of  the  increase  in  the 
fees  will  be  equally  applicable  to  any 
entity,  whatever  its  size,  or  any 
individual  that  files  and  maintains  a 
mining  claim  or  site  for  recordation  with 
the  Btu«au.  Ilie  other  changes  will  have 
no  significant  economic  effect  on  those 
using  the  relations. 

The  information  collection 
requirement^  contained  in  43  CFR  Part 
3833  have  been  approved  by  the  Office 
of  Managemeiit  and  Budget  under  44 
U.S.C.  3507  aid  assigned  clearance 
number  1004^0114. 

List  of  Subjeidts  for  43  CFR  Parts  3830, 
3850  and  S86|D 

Mineral  rofyalties.  Mines,  Public 
lands — miheral  resources.  Reporting  and 
record  keepi|ijg  requirements. 

Under  the  Authority  of  the  General 
Mining  Law  off  May  10, 1872  (30  U.S.C. 
22),  section  2478  of  the  Revised  Statutes, 
as  amended  (43  U.S.C.  1201),  the  Act  of 
August  31,  IMl  (31  U.S.C.  9701),  and 
sections  304,  310,  and  314  of  the  Federal 
Land  PoUcy  and  Management  Act  of 
1976  (43  U.S.C.  1734, 1740, 1744),  it  is 
proposed  to  Wnend  Subpart  3833,  Part 
3800,  Group  3^  Subchapter  C.  Chapter 
n  of  Title  43  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  38304|  AMENDED] 

1.  The  autl|<)rity  citation  for  Part  3630 
is  added  to       ' 


Authority:  301I.S.C.  22.  sections  2319  and 
2478  of  the  Revised  Statutes,  as  amended  (43 
U.S.C  1201).  3t  !U.S.C.  9701, 16  U.S.C.  1901. 
1907,  and  43  l4$.C.  1734, 1740, 1744,  and  1782. 


$3833.0-3    (iMMOdMl] 

2.  Section  S833.0-3(d)  is  amended  by 
removing  the  Citation  "(31  U.S.C.  483a)" 


and  replacii 
U.S.C.  9701)'i 


it  with  the  citation  "(31 


S3t33i»-S  (4lnMidMl] 
3.  Section  ^3.0-5  is  amended  by: 
A.  Revising  paragraph  (j)  to  read: 


(j)  "Affidavit  of  assessment  work" 
means  the  instrument  required  under 
state  law  that  certifies  that  assessment 
work  required  by  30  U.S.C.  28  has  been 
performed  on,  or  for  the  benefit  of,  a 
-  mining  claim  or,  if  state  law  does  not 
require  the  filing  of  such  an  instrument, 
an  affidavit  evidencing  the  performance 
of  such  assessment  work;  and 

B.  Adding  new  paragraphs  (p),  (q), 
and  (r)  to  read: 

(p)  "Amended  notice  or  certificate  of 
location"  means  an  instrument  that 
corrects  or  clarifies  defects  or  omissions 
in  the  original  notice  or  certificate  of 
location.  An  "amended  notice  of 
location"  shall  not  add  additional  lands 
to  an  existing  claim  or  site.  Correctable 
defects  or  omissions  are  changes  in  the 
'  legal  description,  ownership,  mining 
claim  name,  position  of  discovery  or 
boimdary  monuments,  and  similar  items. 
An  amended  location  notice  relates 
back  to  the  original  location  notice  date. 
No  amendment  is  possible  if  the  original 
location  is  void. 

(q)  "Relocation"  means  the 
establishment  of  a  new  mining  claim, 
mill  site,  or  tunnel  site  which  is  adverse 
to  cuiy  former  location  on  the  same 
lands.  A  relocation  may  not  be 
established  by  the  use  of  an  "amended 
location  notice",  but  requires  a  new 
original  location  notice  or  certificate  as 
prescribed  by  state  law. 

(r)  "Annual  filing"  means  either  an 
affidavit  of  assessment  work  or  a  notice 
of  intention  to  hold  the  mining  claim, 
mill  site,  or  tunnel  site. 

4.  Section  3833.1-1  is  amended  by: 

A.  Revising  the  title  to  read: 

§  3833.1-1    Racordatlon  of  mining  dalma, 
mill  sKm  and  tunnal  sMm  located  on  or 
bafort  OctoiMr  20, 1978. 

B.  By  adding  the  figure  "(a)"  at  the 
beginning  of  the  existing  paragraph  in 
that  section;  and 

C.  Adding  a  new  paragraph  (b)  to 
read: 

(b)  No  unit  of  the  National  Park 
System  remained  open  to  mining  claim 
location  after  September  28, 1976.  All 
mining  claims,  mill  sites,  and  timnel 
sites  located  in  a  unit  of  the  National 
Park  System  on  that  date  were  required 
to  be  recorded  with  the  National  Park 
Service  on  or  before  September  28. 1977, 
or  they  were,  by  operation  of  law, 
deemed  conclusively  to  be  abandoned 
and  void. 

5.  Section  3833.1-3  is  revised  to  read: 

S  3833.1-3    Sarvic*  charges. 

Each  mining  claim,  mill  site,  or  timnel 
site  filed  for  recordation  shall  be 
accompanied  by  a  nonrefundable 
service  charge  of  $10.  Each  annual  filing 
submitted  piu^uant  to  §  3833.2  shall  be  ' 


accompanied  by  a  service  charge  of  $5 
for  each  mining  claim,  mill  site,  or  tunnel 
site  listed  in  the  annual  filing.  Each 
amendment  to  a  previously  recorded 
notice  or  certificate  of  location  shall  be 
accompanied  by  a  service  charge  of  $5. 
Each  transfer  of  interest  filed  pursuant 
to  §  3833.3  shall  be  accompanied  by  a 
service  charge  of  $5.  Prior  to  June  1, 
1989,  if  any  of  the  above  described 
documents  are  not  accompanied  by  the 
required  service  charge,  they  will  be 
noted  as  being  recorded  or  filed  on  the 
date  received  if,  upon  notification  by  the 
authorized  officer,  the  claimant  submits 
the  proper  service  charge  within  30  days 
of  the  receipt  of  the  certified  notification 
to  submit  the  proper  service  charge. 
Failure  to  submit  the  proper  service 
chai;ge  within  the  30  days  shall  cause 
the  recordation,  annual  filing,  transfer, 
or  amendment  to  be  rejected  by  the 
authorized  officer.  Effective  on  June  1, 
1989,  the  failure  to  submit  the  proper 
service  charge  with  any  document  in 
this  Subpart  shall  cause  the  document  to 
be  rejected  by  the  authorized  officer. 

6.  Revise  S  3833.2  to  read: 

S  3833.2    Annual  flilnga. 

7.  Section  3833.2-1  is  revised  to  read: 

S3833^f    National  Park  Systwn  land*. 

(a)  For  all  mining  claims,  mill  sites, 
and  tunnel  sites  located  within  a  unit  of 
the  National  Park  System  that  was 
recorded  on  or  before  September  28, 
1977,  an  annual  filing  shall  be  submitted 
to  the  proper  BLAi  office  on  or  before 
December  30  of  each  succeeding 
calendar  year  thereafter. 

(b)  The  provisions  of  this  section  shall 
apply  to  all  mining  claims,  mill  sites, 
and  timnel  sites  included  in  a  unit  of  the 
National  Park  System  because  of  an 
enlargement  of  the  said  unit  after 
September  28, 1976.  Such  claims  and 
sites  were  subject  to  recordation  under 
the  provisions  of  SS  3833.1-l(a)  or 
3833.1-2  of  this  title,  as  applicable. 

(c)  Evidence  of  annual  assessment 
work  for  mining  claims,  mill  sites,  and 
tunnel  sites  located  in  a  unit  of  the 
National  Park  System  shall  be  in  the 
form  prescribed  by  §  3833.2-4  of  this 
Title.  A  notice  of  intention  to  hold  such 
a  claim  or  site  shall  be  in  the  form 
prescribed  in  S  3833.2-5  of  this  Title. 

(d)  The  authorized  officer  shall 
forward  copies  of  annual  filings  on 
mining  claims,  mill  sites,  and  tunnel 
sites  located  within  a  unit  of  the 
National  Park  System  to  the  proper 
National  Park  Service  office. 
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H  Itm  2-7,  Mas  ?-!t.  iWKW  7-A 
[ftodMigmto  as  f§  3S33>4, 3*33.2-5, 

3«33>4] 

&  Redesignate  §S  3833^2. 3833.2-3. 
3833.2-4  as  S§  383^2-4. 3833^2-^  and 
3833.2-6,  respectively. 

9.  New  §  S  3833.2-2  and  3833.2-3  are 
added  to  read: 


Unpatented  mining  claims,  miU  sites, 
and  tunnel  sites  located  on  Federal 
lands  which  are  not  within  a  unit  of  the 
National  Park  System  are  sobiect  to  the 
following  annual  filing  requirements: 

(a)  If  a  mining  claim,  mill  site,  or 
tunnel  site  located  on  m  before  October 
20, 1976,  was  recorded  in  the  proper 
BLM  office  prior  to  January  1, 1978,  a 
notice  of  intention  to  hold  or  evidence  of 
annual  assessment  work  shall  be  filed  in 
the  proper  BLM  office  on  or  before 
December  30,  of  the  calendar  year 
following  the  calendar  year  of  its 
recordation,  and  of  each  calendar  year 
thereafter. 

(b)  AD  owners  of  mining  claims,  mill 
sites,  or  tunnel  sites  located  on  w  before 
October  20, 1976^  and  recorded  in  the 
proper  BLM  office  between  January  1, 
1978,  and  October  22, 1979,  shall  have 
filed  a  notice  of  intention  to  hold  or 
evidence  of  annual  assessment  wori(  in 
the  proper  BLM  office  on  or  before 
October  22. 1979,  and  on  or  before 
December  30  of  each  calendar  year  after 
197a 

(c)  Ownos  of  mining  claims,  mill 
sites,  and  tunnel  sites  located  on  or  after 
October  21, 1976,  riiall  file  a  notice  of 
intentioo  to  hold  or  evidence  of  annual 
assessment  wcnk  in  the  proper  BLM 
office  on  or  before  December  30  of  ttie 
calendar  year  following  the  calendar 
year  of  the  location  of  the  mining  claims, 
mill  site,  or  tunnel  site. 

(d)  Evidence  of  annual  assessment 
work  shall  be  in  the  form  prescribed  in 
§  3833.2-4  of  this  Title.  A  notice  of 
intention  to  hold  shall  be  in  the  form 
prescribed  in  S  3833.2-5  of  this  Title. 


§3833.2-3 

FadwalLMid 


Act 


and  th*  Gamral  Mining  Uw  of  Hay  10, 
1872. 

(a)  The  Federal  Land  Policy  and 
Management  Act  requires  that  a  notice 
of  intention  to  hold  or  evidence  of 
annual  assessment  woric  be  filed  on  or 
before  December  30  of  each  calendar 
year  following  the  calendar  year  in 
which  the  mining  claim,  mill  site,  or 
tunnel  site  was  located.  To  comply  with 


the  requirements  of  die  Act  for  mining 
claims,  mill  sites,  or  tunnels  sites 
located  between  September  1  and 
December  31  of  a  given  calendar  year, 
the  claimant  shall  submit  an  animal 
filing  on  w  before  December  30,  of  the 
following  calendar  year  for  each 
location  to  prevent  the  mining  claim, 
mill  site,  or  tunnel  site  from  being 
declared  abandoned  and  void  by 
operation  of  law. 

(b)  Evidence  of  assessment  work  filed 
under  this  subpart  between  January  1 
and  the  following  December  30  of  the 
same  calendar  year  shall  be  deemed  to 
have  been  filed  during  that  calendaf 
year,  regardless  of  what  assessment 
year  that  work  fulfilled  under  State  law. 

(c)  Notice  of  intention  to  hdUi  a  mining 
claims,  mill  site,  or  tunnel  site  may  be 
filed  at  the  election  of  the  owner, 
regardless  of  whether  the  assessment 
work  has  been  suspended,  deferred,  or 
not  yet  accrued.  However,  the  owner 
shall  have  filed  with  the  Burean  of  Land 
Management  the  same  documents  which 
have  been  or  will  be  recorded  with  the 
local  recordation  office.  A  notice  of 
intention  to  hold  a  mining  claim,  mill 
site,  or  timnel  site  shall  be  effective  only 
to  satisfy  the  filing  requirement  for  the 
calendar  year  in  which  the  notice  is 
filed.  The  filing  of  a  notice  of  intention 
to  hold  with  the  Bureau  of  Land 
Management  shall  not  relieve  the  owner 
of  complying  with  Federal  and  State 
laws  pertaining  to  the  performance  of 
assessment  work. 


§3833j«    [Amandsd] 

11.  Se&tion  3833.4(b)  is  amended  by 
removing  the  phrase  "§9  3833.1-2(b). 
3833.2-l(c],  3833.2-2(a)  and  (b),  or 
3833.2-3(b)  and  (c)'*  and  replacing  it 
with  the  phrase  "9  3833.2-4  (a)  and  (b). 
3833.2-5  (a)  and  (b),  and  3833.3",  and  by 
removing  the  second  and  third  sentence 
of  the  paragraph  and  adding  a  new 
sentence  to  read  "Failure  to  file  the 
information  requested  by  the  decision  of 
the  authorized  officer  shaU  result  in  the 
mining  claim,  mill  site,  or  tunnel  site 
being  deemed  condusively  to  be 
abandoned  and  it  shall  be  void." 


S3t33J   [Amandsd] 
12.  Section  3833.5  is  amended  by:  - 
A.  Amending  paragraph  (d)  by 
removing  everything  after  the  ^t 
sentence  of  the  paragrai^  and  replacing 
it  with  "As  provided  in  Subpart  1810  of 
this  Htle,  aU  owners  of  record  with  the 
Bureau  of  Land  Management  shall  be 


personally  notified  and  served  by 
certified  mail,  retnm  receipt  requested, 
sent  to  their  last  address  of  record.  Such 
owners  shall  be  deemed  to  have  been 
served  if  the  certified  mail  was 
delivered  to  diat  address  of  record, 
regardless  of  whether  the  certified  maiT 
was  in  fact  received  by  them.  The 
provisions  of  this  Subpart  shall  not  be 
applicable  to  procedures  for  public 
notice  required  under  i>art  3880  of  this 
Title  with  respect  to  mineral  patent 
applications.":  and 

B.  By  adding  a  new  paragraph  (h)  to 
read: 


(h)  Any  party  adversely  affected  by  a 
decision  of  the  authorized  officer  made 
pursuant  to  the  provisions  of  this 
Subpart  shall  have  a  right  of  appeal       i 
pursuant  to  Part  4  of  this  lltle.  | 

PART  3850-ASSESSIIEMT  ¥fORK 

1.  An  autfawity  citation  is  added  to 
read: 

Autliaiity:  30  U.S.C.  22  et  aeq. 

Subpert  3852— Deferment  Of 
Assessment  Worit 


§3852Jl    [Amsndsdl 

2.  The  last  sentence  of  S  3852.2(a)  is 
revised  to  read: 

(a)  *  *  *  Each  petition  shaU  be 
accompanied  by  a  $50  nonrefundable 
service  charge. 


PART  3860— MINERAL  PATENT 
APPLICATIONS 

1.  An  authority  citati<m  is  added  to 
read- 
Aatfaority:  30  U&C  22  et  leq.        { 

Subpert  ^862— Lode  MMng  CIsim 


2.  Section  3882.1-2  is  revised  to  read: 

§3862.1-2    Sarvlce  chars*. 

Each  Mineral  Patent  Application  shall 
be  accompanied  by  a  nonrefundable 
8«vice  diarge  of  $250  per  application 
and  the  initial  mining  claim  or  site  phis 
$50  for  each  additional  mining  claim  or 
site  contained  withm  the  applicatian. 
J.  SiawB  dfles. 

Assistant  Secretary  of  the  Interior. 
June  6, 1988. 

[FR  Doc  88-14200  Filed  0-22-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
Office  of  Poetsecondary  Education 
34  CFR  Part  642 

I 

TraMng  l>rogram  for  Special  Proqrame 
Staff  and  Leadership  Personnel 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  for  the  Training 
Program  for  Special  Programs  Staff  and 
Leadership  Personnel.  The  proposed 
amendments  incorporate  legislative 
changes,  establish  Secretarial  priorities, 
and  place  limits  on  the  ntmiber  of 
appUcations  an  applicant  may  submit 
under  this  program. 

DATE:  Comments  must  be  received  on  or 
before  July  25, 1988. 
AOORESSEE:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Dr.  Daniel  B.  Davis, 
Director,  Division  of  Student  Services, 
(Room  3060,  ROB  #3)  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  Washington.  DC  20202. 
RM  FURTHER  INFORMATION  CONTACT: 
Jowava  M.  Leggett.  Telephone:  (202] 
732-4804.  I 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Training  Program  for  Special 
Programs  Staff  and  Leadership 
Personnel  is  authorized  tmder  Title  IV- 
A-4,  of  the  Higher  Education  Act  of 
1965,  as  amended  (HEA).  Its  purpose  is 
to  improve  the  operations  of  the  Special 
Programs  for  Students  from 
Disadvantaged  Backgrounds  (Student 
Support  Services,  Upward  Bound.  Talent 
Search,  Educational  Opportunity 
Centers,  and  the  Ronald  E.  McNair  Post- 
Baccalaureate  Achievement  Program) 
by  providing  project  staff  and  leadership 
personnel  with  training  in  carrying  out 
project  activities. 

Explanation  of  Changes  ' 

The  Secretary  proposes  to  amend  the 
regulations  to  conform  them  to  the 
statute  as  amended  by  the  Higher 
Education  Amendments  of  1986  and  to 
make  other  changes  to  improve  the 
administration  of  the  program.  These 
changes  include: 

•  Adding  "the  publication  of  manuals 
designed  to  improve  the  operations  of 
Special  Programs"  to  the  Ust  of 
allowable  activities  as  authorized  by  the 
1986  amendments. 

•  Adding  a  list  of  topics  from  which 
the  Secretary  may  select  annual 
priorities.  The  Secretary  announces  the 
priorities  for  a  competition  in  the 
application  notice  published  annually  in 


the  Federal  Regbter.  This  change,  which 
deletes  the  need  to  publish  a  separate 
notice  of  proposed  priorities  for  each 
Training  Program  competition,  will 
allow  the  Secretary  to  award  grants 
earlier  in  the  fiscal  year. 

•  Restricting  the  number  of 
applications  an  applicant  can  submit  on 
a  single  priority  or  topic.  Thia  change 
will  increase  the  competitiveness  of  the 
program  and  reduce  the  administrative 
burden  and  cost  of  the  program.  . 

Implementation  of  Changes 

These  amendments  do  not  apply  to 
the  Hscal  year  1988  competition,  which 
will  be  based  on  the  current  Training 
Program  regulations.  These  amended 
regulations  will  not  be  utilized  to 
evaluate  competitive  Training  Program 
applications  until  fiscal  year  1990.  . 

Executive  Cider  12291 

These  regulations  have  been  reviewed 
in  accordance  "with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  small 
entities  affected  by  these  regulations  are 
small  institutions  of  higher  education 
and  small  non-profit  mganizations. 
These  regulations  describe  the  program 
and  estabUsh  minimal  application 
requirements.  They  will  not  have  a 
significant  economic  impact  on  the 
institutions  and  organizations  affected. 

Paperworic  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Invitation  to  Comment  . 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  conunents  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3060,  Regional  Office  Building  #3,  7th 
and  D  Sb«ets.  SW.,  Washington,  DC 
between  the  hours  of  8:30  a.m.  and  4:00 
p.m.,  Monday  through  Friday  of  each 
week,  except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 


comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  gathered  by 
or  available  bom  any  other  agency  or 
authority  of  the  United  States. 

List  of  Subjects  in  34  CFR  Part  642 

Education,  Education  of 
disadvantaged.  Education  of 
handicapped.  Grants  programs. 
Training. 

(Catalog  of  Federal  Domestic  Assistattce 
Number  84.103 — ^Training  Program  for  Special 
Programs  Staff  and  Leadership  Personnel) 

Dated:  May  17. 1988. 
William  J.  Bennett 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  Part 
642  of  Tide  34  of  tiie  Code  of  Federal 
Regulations  as  follows: 

PART  642— TRAINING  PftOQRAM  FOR 
SPECIAL  PROGRAMS  STAFF  AND 
LEADERSHIP  PERSONNEL 

1.  The  authority  citation  for  Part  642  is 
revised  to  read  as  follows: 

Autliority:  20  U.S.C.1070d-ld,  unless 
otherwise  noted. 

2.  In  S  642.5.  the  definition  of  "Special 
Programs"  and  the  authority  citation 
following  the  definition  in  paragraph  (b) 
are  revised  to  read  as  follows: 

§642.5    Definitions  that  i^ply  to  ttie 


(b)  *  •  • 

"Special  Programs"  means  the 
Upward  Bound,  Talent  Search,  Student 
Support  Services,  Educational 
Opportunity  Centers,  and  Ronald  E. 
McNair  Post-Baccalaureate 
Achievement  Programs. 

(Authority:  20  U.S.C.  1070d-ld) 

3.  Section  642.6  is  added  in  Subpart  A 
to  read  as  follows: 

§642.6    What  Is  the  atowable  number  of 
■ppMcatlonsT 

An  applicant  may  submit  only  one 
application  for — 

(a)  Each  priority  the  Secretary 
announces  under  §  e42.34(a);  and 

(b)  Each  significant  training  need 
addressed  under  i  642.34(b). 

(Authority:  20  U.S.C.  1070d-ld) 
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4.  In  S  e4&10,  paragraph  (b)  and  the 
authority  citation  are  revised  to  read  as 
follows: 


§642.10    AitMtiMtlwSMrMwy 
uiKtor  th«  TiMMng  Program. 


(b)  The  gr^ts  may  provide  support 
for  conferences,  seminars,  internships, 
workshops,  and  the  publication  of 
manuals  designed  to  improve  the 
operations  of  the  Special  Programs. 
(Authority:  20  U.S.C.  1070-ld) 

5.  Section  1542.34  is  revised  to  read  as 
follows: 

§624.34   PfUrWaa  for  funding. 

(a)  The  Secretary,  after  consultation 
with  regional  and  State  professional 
associations  of  persons  having  special 
knowledge  with  respect  to  the  training 
needs  of  Spiecial  Programs  personnel. 


may  select  one  or  more  of  the  following 
subjects  as  training  priorities: 

(1)  Basic  skills  instruction  in  reading, 
mathematics,  written  and  oral 
communication,  and  study  skills. 

(2)  Counseling. 

(3)  Assessment  of  student  needs. 

(4)  Academic  tests  and  testing. 

(5)  College  and  university  admissions 
policies  and  procedures. 

(6)  Student  financial  aid. 

(7)  Cultural  enrichment  programs. 

(8)  Career  planning. 
(9]  Tutorial  programs. 

(10)  Retention  and  graduation 
strategies. 

(11)  Support  services  for  persons  of 
limited  proficiency  in  English. 

(12)  Support  services  for  physically 
handicapped  persons. 

(13)  Strategies  for  preparing  students 
for  doctoral  studies. 


(14)  Project  evaluation. 

(15)  Budget  management. 

(16)  Personnel  management. 

(17)  Reporting  student  and  project 
performance. 

(16)  Coordinating  project  activities 
with  other  available  resources  and 
activities. 

(19)  General  project  management  for 
new  directors. 

(b)  The  Secretary  may  consider  an 
application  for  a  Training  Program 
project  that  does  not  address  one  of  the 
established  priorities  if  the  applicant 
addresses  another  significant  training 
need  in  the  local  area  being  served  by 
the  Special  Programs. 

(Authority:  20  U.S.C.  lOTOd.  1070d-ld) 

[FR  Doc.  88-14196  Filed  6-22-88: 8:45  am] 
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DEPARTyENT  OF  COMMERCE 
Patent  and  Trademartc  Office 
37  CFR  Parts  land  5 

[Dock*!  Na  70754-W56] 


Miscellaneous  Amendments  of  Patent 
l^mes 

AOENCV:  Patent  and  Trademark  OfiTice. 

Commerce. 

action:  Final  rule. 


:  The  Patent  and  Trademark 
Office  is  amending  its  rules  of  practice 
in  patent  cases.  Parts  1  and  5  of  Title  37, 
Code  of  Federal  Regulations,  (1)  to  bring 
the  rule  relating  to  swearing  back  of  a' 
reference  into  conformity  with  current 
interference  practice;  (2)  to  require  that 
the  appellant's  brief  in  an  ex  parte 
appeal  contain  certain  speciHc  items;  (3] 
to  reset  the  time  period  for  requesting  an 
oral  hearing  in  ex  parte  appeals  where 
the  examiner's  answer  states  a  new 
ground  of  rejection;  (4)  to  clarify  the 
procedure  following  a  rejection  after  a 
remand  to  the  examiner  imder 
§  1.196(b)(1):  (5)  to  give  the  examiner-in- 
chief  the  authority  to  decide  certain 
requests  for  access  by  an  interference 
party;  (6)  to  clarify  the  rule  relating  to 
access  to  pending  or  abandoned 
applications;  (7)  to  modify  the  rules 
concerning  requests  for  interference 
with  an  application  or  patent:  (8)  to 
amplify  the  rule  concerning  the 
requirements  of  a  motion  to  declare  an 
additional  interference:  (9)  to  make  more 
comprehensive  the  rule  concerning  the 
filing  of  a  reissue  application  by  a 
patentee  involved  in  an  interference; 
and  (10)  to  conform  the  rule  concerning 
applications  under  secrecy  order  to 
current  interference  practice. 
EFFECnVE  date:  September  12, 1988. 
Amended  §§1.191. 1.192  and  1.193  apply 
to  ex  parte  appeals  in  which  the  notice 
of  appeal  under  §  1.191  was  Hied  on  or 
after  September  12, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Saul  I.  Serota  by  telephone  at  (703)  557- 
4072  or  Ian  A.  Calvert  by  telephone  at 
(703)  557-4000  or  by  mail  marked  to  the 
attention  of  either  and  addressed  to  Box 
Interference,  Commissioner  of  Patents 
and  Trademarks,  Washington,  DC  20231. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  at  52 
FR  36736-36743  (September  30. 1987) 
and  at  1083  Official  Gazette  19-26 
(October  13, 1987). 

An  oral  hearing  was  held  on 
December  9, 1987.  Twenfy-nine  written 


comments  were  received,  and  four 
persons  testified  at  the  oral  hearfaig. 
Responses  to  these  comments  are 
incorporated  in  the  following  discussion 
of  specific  rules. 

Discussion  of  Specific  Rules 

(1)  Swearing  Back  of  a  Reference 

The  Patent  and  Trademark  Office 
published  the  final  rule  amending  the 
rules  of  practice  in  patent  interference 
cases  in  the  Federal  Register  at  49  FR 
48416-48471  December  12, 1984)  and  at 
1050  Official  Gazette  385-440  Qanuaiy 
29, 1985).  Included  in  the  rules  adopted 
was  §  1.601(n),  which  defines  "same 
patentable  invention." 

Section  1.131(a),  as  amended,  inserts 
"the  same  patentable  invention,  as 
defined  in  §  1.601(n]  as"  before  the 
phrase  "the  rejected  invention."  The 
amendment  does  not  change  the  present 
practice  where  the  inventor  of  the 
rejected  claim,  the  owner  of  a  patent 
under  reexamination,  or  the  person 
qualified  under  §§1.42, 1.43  or  1.47  can 
swear  behind  a  domestic  patent  which 
discloses  but  does  not  claim  the  same 
invention  as  the  rejected  invention,  a 
foreign  patent  or  a  printed  publication. 
Rather,  the  amendment  is  necessary  to 
define  precisely  the  term  "does  not 
claim  the  rejected  invention."  See  In  re 
Eickmeyer.  602  F.2d  974,  979,  202  USPQ 
655, 661  (CCPA 1979)  where  the  Court 
stated: 

*  *  *  we  conclude  that  the  phrase  "does 
not  claim  the  rejected  invention"  should  be 
construed  favorably  to  an  applicant  if 
possible,  io  that  unless  the  applicant  is 
clearly  claiming  the  same  invention  as  the 
U.S.  patent  reference,  he  will  not  lose  his 
rights  under  Rule  131.  [Emphasis  added.] 

and  also  expressed  its  dissatisfaction 
with  the  PTO  for 

'  *  *  leaving  an  applicant  in  a  position 
wrfnn  he  caanot  overcome  the  reference 
claims  by  a  131  affidavit  because  the  FTO 
has  decided  that  the  reference  claims  his 
invention,  while  at  the  same  time,  he  is 
denied  an  interference  because  the  FTO  has 
decided  that  the  claims  of  his  application  and 
those  of  the  reference  are  not  for 
substantially  the  same  invention. 

Possibly  because  of  this  decision,  some 
patent  practitioners  may  have  been  of 
the  opinion  that  an  affidavit  iindet  37 
CFR  1.131  can  be  used  to  overcome  a 
rejection  on  a  domestic  patent  so  long  as 
there  is  no  verbatim  correspondence 
between  the  claims  of  the  application  or 
the  patent  under  reexamination  rejected 
on  that  domestic  patent  and  the  claims 
of  the  domestic  patent. 

Such  an  opinion  would  not  be  in 
accord  with  the  law  expressed  in  cases 
such  as  In  re  Clark,  457  F.2d  1004. 173 
USPQ  359  (CCPA  1972);  In  n  Hidy,  303 


F2d  954. 133  USPQ  650  (CCPA  1962);  In 
re  Teague.  254  F.2d  145. 117  USPQ  284 
(CCPA  1958);  andin  re  Ward.  236  F.2d 
428.  Ill  USPQ  101  (CCPA  1956).  In  Zn  re 
Hidy,  supra.  303  F.2d  at  957, 133  USPQ 
at  652.  the  Court  stated: 

A  Rule  131  affidavit  is  ineffective  to 
overcome  a  United  States  patent,  not  only 
where  there  is  a  verbatim  correspondence 
between  claims  of  the  application  and  of  the 
patent,  but  also  where  there  is  no  patentable 
distinction  between  the  respective  claims.  In 
re  WagenhoraU  20  CCPA  829, 62  F.2d  831, 16 
USPQ  126;  In  re  Teague,  45  CCPA  877, 254 
F.2d  145. 117  USPQ  284. 

If  the  application  (or  patent  imder 
reexamination)  and  the  domestic  patent 
contain  claims  which  are  identical,  or 
which  are  not  patentably  distinct,  then 
the  application  and  patent  are  claiming 
the  "same  patentable  invention," 
defined  by  §  1.601(n)  as  follows:    |    | 

Invention  "A"  is  the  "same  patentable 
invention"  as  an  invention  "B"  when 
invention  "A"  is  the  same  as  (35  U.S.C.  102} 
or  is  obvious  (35  U.S.C.  103)  in  view  of 
invention  "B"  assuming  invention  "B"  is  prior 
art  with  respect  to  invention  "A". 

As  provided  in  §  1.601(i),  an 
interference  may  be  declared  whenever 
an  examiner  is  of  the  opinion  that  an 
application  and  a  patent  contain  claims 
for  the  "same  patentable  invention." 
The  purpose  of  the  amendment  to 
§  1.131(a)  is  to  ensure  that  an  applicant 
who  is  claiming  an  invention  which  is 
identical  to,  or  obvious  in  view  of,  i.e.. 
the  same  patentable  invention  as 
claimed  in  a  domestic  patent,  cannot 
employ  an  affidavit  under  §  1.131  as  a 
means  for  avoiding  an  interference  with 
the  patent.  To  allow  an  applicant  to  do 
so  would  result  in  the  issuance  of  two 
patents  to  the  same  invention. 

Two  commenters  suggested  that 
§  1.131  be  amended  to  require  that  an 
interference  be  declared  iif  an  affidavit 
or  declaration  under  the  rule  cannot  be 
used:  another  suggested  that  the 
examiner  be  required  to  consider  the 
§  1.131  affidavit  or  declaration  if  an 
interference  is  not  declared.  These 
suggestions  are  not  being  adopted.  As 
discussed  above,  an  affidavit  or 
declaration  under  §  1.131  may  be  used 
whenever  the  inventions  claimed  by  the 
reference  patent  (not  a  statutory  bar) 
and  the  application  would  not  interfere. 
However,  die  rule  could  not  properly  be 
cunended  to  require  that  an  interference 
always  be  declared  if  the  patent  and 
application  claims  interfere,  because 
evm  if  the  claims  interfere  an 
interference  will  not  be  declared  unless 
the  applicant  first  meets  the 
requirements  of  37  CFR  1.608  (a)  or  (b). 
Section  1.60e(b)  requires  an  applicant 
whose  showing  is  based  on  priority  of 


I 

Fedagal  Regbter  /  Vol  53.  No.  121  /  Thursday.  June  23.  1988  /  Rules  and  Ragulationg  23729 


inventjum  to  file  affidavits  by  "one  or 
more  corroborating  witnesses,"  whereas 
fi  l.lSlj  does  not  Compare  Kistler  v. 
WebeA  M12  F2.d  28a  162  USPQ  214 

(CCPA^igeo). 

One  |aommenter  asserted  that  an 
applicant  should  be  able  to  "pursue  the 
swearioB  back  of  a  reference  while  not 
restric^  the  FTO  in  declaring  an 
interfntnce."  However,  the  PTO  is  not 
restricwd  from  declaring  an  interference 
if  an  affidavit  or  declaration  under 
S  1.131  Is  filed.  The  purpose  of  the  rule 
change!  {s  to  more  clearly  define  when 
such  aiijaffidavit  or  declaration  can  be 
used.  \ 

Section  1.131(b),  as  amended,  inserts 
in  the  qi^t  sentence  thereof  the 
language,  "prior  to"  before  the  words 
"said  4^'^-"  1^*  amendment  makes 
clear  tkat  the  showing  of  facts  under 
§  1.131ip)  must  establish  due  diligence 
from  a  loate  prior  to  the  effective  date  of 
the  reference  to  affiant's  subsequent 
reduct^  to  practice  or  to  the  filing  of 
his  application  as  set  forth  in  /n  re 
Muldet)  71&F.2d  1542,  219  USPQ  189 
(Fed.  C^.  1983). 

(2)  Ap^llant'8  Brief  and  Reply  Brief 

A.  Limi^tion  on  Length 

The  proposed  limitations  on  briefs 
and  reply  briefs  to  30  and  15  pages, 
respecpjvely,  together  with  the  proposal 
that  noju-oHnplying  briefs  and  reply 
briefs  be  returned  to  the  appellant,  are 
not  h&pfi  adopted,  in  view  of  die 
overwhehning  opposition  of  the  majority 
of  the  i^mmenters.  While  the  PTO  is 
still  coiijcemed  about  the  filing  of 
excessively  lengthy  briefs,  it  is  hoped 
that  the  effect  of  the  proposed  rules  in 
focusing  the  attention  of  the  patent  bar 
on  this  Issue,  together  with  the  newly- 
adopte :)  requirements  of  S  1.192(c),  will 
help  to  ^Deviate  the  problem. 

B.  Con  4nts  of  the  Main  Brief 

Sect  (in  1.192,  as  amended,  adds 
paragn  i|>hs  (c)  and  (d).  Paragraph  (c) 
remain  ■  as  proposed,  except  that  item 
(5)  hasj^en  revised  and  the  title  of  item 
(7)  hasj^een  changed.  The  first  sentence 
of  proiijiised  paragraph  (d)  has  been 
rewritten  in  response  to  numerous 
comments  to  the  effect  that  dismissal  of 
the  appeal  for  failure  to  include  any  of 
the  iteip^  required  by  paragraph  (c),  in 
the  DnMr  specified  in  paragraph  (c), 
would  be  too  harsh  a  penalty. 

Par^^ph  (c)  requires  that  the  brief 
contaii^  in  order,  seven  specific  items. 
This  re|(juirement  arose  fit>m  the 
recommendations  of  a  committee  which 
was  appointed  by  the  Commissioner  of 
Patents  and  Trademariis  in  1986  to  study 
and  rei»0rt  on  alternatives  for  reducing 
the  backlog  of  ex  parte  appeals  at  the 


Board  of  Patent  Appeals  and 
Interferences  (Board).  One  of  the 
committee's  tecommendaticHis  was  that 
1 1.192  be  amended  to  require  that  the 
appellant's  brief  include  certain  items. 
Items  (3),  (4),  (5)  and  (6)  of  f  1.192(c)  are 
based  upon  the  committee's 
recommendatioiu.  The  committee 
indicated  that  the  inclusion  of  those 
itenu  in  the  brief  would  crystallize  the 
issues  involved  in  the  appeal.  By 
eliminating  inadequate  briefo,  the  Board 
will  not  need  to  engage  in  what  might  be 
called  "de  novo"  examination  of  a 
patent  application,  but  rather  can 
confine  its  activities  to  review  of  the 
appealed  rejections. 

The  committee  also  recommended 
that  certain  items  be  required  to  be 
included  in  the  examiner's  answer.  The 
Manual  of  Patent  Examining  Procedure 
will  be  amraded  to  require  tlwt  the 
examiner's  answer  contain  these  and 
other  items,  substantially  as  indicated  in 
Appendix  A. 

In  addition  to  the  committee's 
recommendations,  some  of  the  items  are 
supported  by  the  evaluation  of  selected 
practices  conducted  as  a  part  of  the 
PTO's  Quality  Reinforcement  Program. 
A  summary  of  the  results  of  Uiat 
evaluation  is  published  at  1078  Official 
Gazette  22  (May  19, 1987). 

Theapedfic  items  required  by 
S  1.192(c)  are: 

(1)  A  statement  of  the  status  of  all  the 
claims  in  the  application,  or  patent 
under  reexamination,  i.e.,  for  eadi  claim 
in  the  case,  appellant  should  state 
whether  it  is  cancelled,  allowed, 
rejected,  etc.  Each  claim  on  appeal  must 
be  identified. 

(2)  A  statement  of  the  status  of  any 
amendment  filed  subsequent  to  final 
rejection.  i.e..  whether  or  not  the 
amendment  has  been  acted  upon  by  the 
examiner,  and  if  so.  whether  it  was 
entered,  denied  entry,  or  entered  in  part. 
In  response  to  one  comment,  it  is  noted 
that  this  statement  will  of  course  be  of 
the  status  of  the  amendment  as 
understood  by  the  appellant 

Items  (1)  and  (2)  are  included  in 
§  1.192(c)  because  in  the  fiast  confusion 
has  sometimes  arisen  as  to  which  claims 
are  on  appeal,  and  the  precise  wording 
of  those  daims.  particularly  where  the 
appellant  has  sought  to  amend  daims 
after  final  rejection.  The  inclusion  of 
items  (1)  and  (2)  in  the  brief  will  advise 
the  examiner  of  what  the  appellant 
considers  the  status  of  the  daims  and 
post-final  rejection  amendments  to  be. 
allowing  any  disagreement  on  these 
questions  to  be  resolved  before  the 
appeal  is  taken  up  for  dedsion  by  the 
Board. 

(3)  A  condse  explanation  of  the 
invention  defined  in  the  daims  involved 


in  the  appeal.  This  explanation  is 
required  to  refer  to  the  specification  by 
page  and  line  number,  and,  if  there  is  a 
drawing,  to  the  drawing  by  reference 
characters.  Where  applicable,  it  would 
be  preferable  to  read  the  appealed 
daims  on  the  spedfication  and  any 
drawing. 

Two  commenters  felt  that  the 
requirement  that  the  specification  be 
referred  to  by  page  and  line  should  be 
optional;  another,  that  referring  to  the 
spedfication  and  drawings  mi^t  limit 
the  daims;  and  others,  that  reference  to 
paga  and  line  of  the  specification  would 
make  the  explanation  less  concise. 
Nevertheless,  while  reference  to  page 
and  line  of  the  specification  may  require 
somewhat  mne  detail  than  simply 
summarizing  die  invention,  it  is 
considered  important  to  enable  the 
Board  to  more  quickly  determine  where 
the  daimed  subject  matter  is  described 
in  the  application.  Since  the  daims  are 
read  in  light  of  the  disdosure,  it  is  not 
apparent  how  compliance  with  this 
requirement  would  limit  the  daims. 

(4)  A  concise  statement  of  the  issues 
presented  for  review.  Each  stated  issue 
should  correspond  to  a  separate  ground 
of  rejection  which  appellant  wishes  the 
Board  to  review.  While  the  statement  of 
the  issues  must  be  concise,  it  should  not 
be  so  concise  as  to  omit  the  basis  of 
each  issue.  For  example,  the  statement 
of  an  issue  as  "Whether  daims  1  and  2 
are  unpatentable"  would  not  comply 
with  S  1.192(c)(4).  Rather,  the  basis  of 
the  alleged  uiqwtentability  must  be 
stated,  e.g.,  "Whether  daims  1  and  2  are 
unpatentable  under  35  U.S.C.  103  over 
Smith  in  view  of  Jones."  or  "Whether 
daims  1  and  2  are  unpatentable  under 
35  U.S.C  112.  first  paragraph,  as  being 
based  on  a  non-enabling  disdosure." 
The  statement  should  be  limited  to  the 
issues  presented,  and  should  not  indude 
any  argument  concerning  the  merits  of 
those  issues. 

Two  commenters  suggested  that  the 
term  "issues"  in  S  1.102(c)(4)  be  replaced 
by  "rejections,"  as  being  more  in 
agreement  widi  the  explanation  in  the 
preceding  paragraph.  However,  the  term 
"issues"  is  considered  preferable, 
because  some  rejections  may 
encompass  multiple  issues.  For  example, 
a  rejection  for  failure  to  comply  with  35 
U.S.C  112,  first  paragraph,  mi^t  indude 
the  issues  of  no  written  description, 
nonenabling  disdosure,  and  lack  of  best 
mode.  Spedfying  each  of  these  as  a 
separate  issue  would  be  more 
informative  than  induding  them  all  in  a 
single  statement  of  the  rejection. 

(5)  If  an  appealed  ground  of  rejection 
appUes  to  more  than  one  daim  and 
appellant  considers  the  rejected  daims 
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to  be  separately  patentable.  1 1.192(c)(5) 
requires  antdlant  to  state  that  the 
claims  do  not  stand  or  fall  together,  and 
to  present  in  the  appropriate  part  or 
parts  of  the  aigument  under  1 1.192(c)(6) 
the  reasons  why  they  are  considered 
separately  patentable.  The  absence  of 
such  a  statement  will  be  taken  by  the 
pro  as  a  concession  by  die  appellant 
that  if  the  ground  of  rejection  is 
sustained  as  to  any  one  of  die  rejected 
claims,  it  will  be  equally  applicable  to 
all  of  diem.  Section  1.192(c)(5)  conthiues 
the  current  practice  of  the  Board,  and  is 
consistent  with  the  i»actice  of  the  Court 
of  Appeals  for  the  Federal  Circuit 
indicated  in  such  cases  asZhra 
Semaker.  702  F.2d  969, 217  USPQ 1  (Fed. 
Cir.  1903),  aad  In  re  King.  801  ¥2d  1324. 
231  USPQ  138  (Fed.  Cir.  1966). 

One  commenter  recommended  that 
diis  provision  be  deleted,  because  the 
grouping  of  claims  would  be  "redundant 
in  view  of  the  arguments  presented  in 
the  Brief  and/or  prior  prosecution,"  and 
such  grouping  may  estop  the  patentee  in 
subsequent  litigation  from  showing  the 
patentable  distinctness  of  claims  within 
a  group.  Another  rnmaii  liter  suggested 
that  thie  rule  be  modified  to  stete  that 
appellant  can  waive  azgumente  for 
patentebiUty  as  to  claims  solely  for  the 
purpose  of  sinqiUfyiog  issues  for  appeal, 
wiftout  giving  rise  to  any  permanent 
inference  therefrom.  These 
recommendations  an  not  adopted.  One 
reason  for  incorporating  |  l.l^c)(5)  is 
that  it  is  often  not  dear  whether  m  not 
appellant  is  urging  that  certain  rejected 
claims  are  separately  patentable.  It  is 
not  amiarent  why  any  estoppel  which 
may  temdi  bom  requiring  a  dear 
statement  of  appellant's  position  should 
or  would  differ  from  that  which  may 
presendy  result  from  a  failure  to  argue 
that  daims  are  separately  patentable. 

Another  commenter  asserted  that 
§  1.192(cM5)  elevates  form  over 
substance,  and  improperly  tries  to 
resolve  the  patentalrility  of  daims  on 
fonul  grounds,  rather  dian  on  the 
merito  of  the  individual  daims.  What 
this  comment  seems  to  say  is  that  the 
patentabiUty  of  eadi  claim  should  be 
determined  separately,  even  if  not 
aigued  separately.  This  is,  however,  not 
the  current  practice,  as  discussed  above. 

Two  oommenten  suggested  either  that 
the  requirement  for  "reasons"  be  deleted 
from  i  1.192(cK5).  or  diat  die  subsection 
be  deleted  entirdy.  They  contended  that 
any  such  "reasons"  should  appear  in  the 
"Argument"  section  ({ 1.192(c)(9)),  <uid 
diefr  repetition  in  { 1.192(c)(5)  is 
redundant  These  suggestions  have  been 
adopted  in  part  Proposed  1 1.192(c)(5) 
required  the  hidusion  of  "reasons"  in 
order  to  avoid  unsupported  assertions  of 


separate  patentability.  The  requirement 
of  "reasons"  has  therefore  been 
retained,  but  1 1.19Z(cK5)  now  specifies 
that  they  be  indnded  in  die  appropriate 
portion  of  the  "Argument"  section  of  the 
brief.  For  example,  if  daims  1  to  4  are 
rejected  under  35  U.S.C  102  and 
appellant  considers  daim  4  to  be 
separately  patentable  from  daims  1  to  3, 
he  shodd  so  state  in  the  "Grouping  of 
daims"  section  of  the  brief,  and  then 
give  the  reasrais  for  separate 
patentabiUty  in  die  35  U.S.C.  102  portion 
of  the  "Argument"  section  (i.e.,  under 
5l.l92(c)(6)(Ui)). 

(6)  The  appellant's  contentions  widi 
respect  to  each  of  the  issues  presented 
for  review  in  S  1.192(c)(4),  and  die  basis 
for  those  contentions,  hicluding  dtations 
of  authorities,  statutes,  and  parte  of  the 
record  relied  on.  Induded  in  diis 
paragraph  are  five  subparagraphs,  (i)  to 
(v).  &ibparagraphs  (i)  to  (iv)  concern  die 
grounds  of  rejection  most  commonly 
involved  in  ex  parte  appeals,  namely,  35 
U.S.C  112,  fint  and  second  paragraphs, 
35  U.S.C.  102.  and  35  U.S.C  103. 
Subparagraph  (v)  is  a  general  provision 
concerning  grounds  of  rejection  not 
covered  by  subparagraphs  (i)  to  (iv). 

The  purpose  of  subparagraphs  (i)  to 
(iv)  is  to  ensure  that  the  appellant's 
argument  concerning  each  appealed 
ground  of  rejection  wiU  indude  a 
discussion  of  the  questions  relevant  to 
that  ground.  It  is  believed  that 
conyiliance  with  the  requiremente  of  the 
particular  subparagraphs  whidi  are 
pertinent  to  the  grounds  of  rejection 
involved  in  an  appeal  will  be  beneficial 
both  to  the  PTO  and  to  appellants.  It 
will  not  only  facilitate  a  dedsion  by  die 
Board  by  enabling  the  Board  to 
determine  more  quickly  and  precisely 
the  appellant's  position  on  the  rdevant 
issues,  but  also  will  he^  appellanto  to 
focus  their  aigumento  oo  those  issues. 

For  each  rejection  not  falling  under 
subparagraphs  (i)  to  (iv).  sidiparagreph 
(v)  provides  that  the  argument  should 
specify  the  spedflc  limitations  in  the 
rejected  claims,  if  appvofriate,  or  other 
reasons,  which  cause  die  rejection  to  be 
in  error,  lliis  langnge  recognizas  diat 
for  some  grounds  of  nisction.  it  may  not 
be  necessary  to  spadfy  particular  daim 
limitations;  for  exaaqpia.  a  rejection 
under  35  U.S.C  l(&,  am  imBx  parte 
Hibberd,  237  USPQ  4fi  ^AI 1965),  or  a 
rejection  fior  violation  of  the  duty  of 
disdosure  under  37  CFR  lJ6(d),  as  hi  fir 
parte  Harita,  1  USPQ2d  1887  (BPAI 
1986). 

One  omimenter  proposed  that  the 
provisions  of  parte  (i)  to  (iv)  diould  be 
optional,  rather  than  mandatory.  The 
PTO  does  not  agree.  One  of  the  primary 
purposes  of  die  present  amendment  of 


the  rules  is  to  require  appellante  to  come 
to  gripe  with  the  fundamental  questions 
involved  in  determining  patentability 
under  S5  U.S.C  102. 103  and  112.  To 
make  these  provisions  optional  would 
defeat  that  purpose.  Although  parts  (i)  to 
(v)  may,  in  the  words  of  another 
commenter,  "in  essence  merely  parrot 
the  relevant  section  of  Title  35," 
experience  of  the  PTO  suggeste  that 
including  them  in  the  requiremente  for 
ex  porta  briefs  is  not  "completely 
unnecessary."  For  similar  reasons,  tiie 
PTO  does  not  favor  the  adt^tion  of 
appropriate  portions  of  Rule  13  of  the 
United  States  Court  of  Appeals  for  the 
Federal  Cfrcuit  and  Rule  28  of  dw 
Federal  Rules  of  Appellate  lYocedure,  as 
this  commenter  proposed. 

The  latter  commenter  proposed  as  an 
alternative  that  parts  (i)  to  (v)  should  be 
amended  to.  in  effect  provide  that  the 
appellant  must  either  specify  the  erron 
in  the  r^ection  or  explain  how  the 
claims  comply  with  die  relevant  section 
of  the  statute,  rather  dian  doing  botii, 
whidi  may  be  unnecessary  and  create 
"harmful  and  unnecessary  prosecution 
history  estoppel"  by  requiring  a 
discussion  of  issues  not  raised  by  the 
examiner.  This  proposal  has  not  been 
adopted.  Giving  an  appellant  the  option 
of  not  ejqtlaining  how  the  claims  comply 
with  the  statate  would  perpetuate  one  of 
the  problems  the  rule  is  designed  to 
solve. 

One  commenter  contended  that 
§  1.192(c)(6)  (i)  and  (ii)  fanproperiy  place 
on  an  appeUant  the  burden  of  showing 
how  the  rejected  daims  compfy  with  35 
U.S.C.  112.  It  should  be  remembered, 
however,  diat  in  the  rejection  from 
which  the  appeal  is  taken  the  examiner 
has  already  stated  why  the  daims  are 
considered  wqiatentable.  Once  this  has 
been  done,  the  appellant  must 
demonstrate  to  the  Board  that  the 
rejectitm  is  erroneous.  The  requiremente 
of  §  1.192(c)(e)  (i)  and  (U)  are  diecefore 
not  improper  of  unreasonable. 

Another  commenter  suggested  diat 
item  (B)  of  1 1.192(c)(e)(i)  should  be 
divided  faito  two  parts:  "how-to-make" 
and  "how-to-use."  This  is  not 
considered  necessary.  Section 
1.192(c)(eKi)  atates  diat  die  argument 
include,  "as  appropriate."  items  (A).  (B) 
and  (C).  If  the  rejection  were  tat  faUura 
of  the  disdoeure  to  enable  one  skilled  in 
the  art  to  make  the  claimed  subject 
matter,  then  the  aigument  would  not 
have  to  specify  how  die  disdosure 
enabled  use  of  the  subject  matter,  and 
vice  versa. 

A  commenter  suggested  that  the 
language  of  the  first  sentence  of 
S  1.192(cK6)(iv)  is  misleading,  and  diat 
the  second  and  third  sentences  should 
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be  ddcled.  jljhe  coounenter  asserts  that 
for  a  valid  i^Bctfoo  ttM  sabject  aMtler 
of  tbe  iavai^ioQ  as  a  whole  awst  be 
rendered  oMoos,  in  aonxdanoe  writli 
the  test  set  f0rth  in  Grabam  v.  foba 
Deere  Co^  393  U.S.  1. 148  USUPQ  459 
(1968).  and  stiggests  that  \  1.192(c)^)(iv] 
be  modified  io  require  that  the  argument 
fbttow  the  flMalysis  method  of  dM 
Gmham  dedsioa.  These  praposals  have 
not  been  adilpted.  The  language  of 
S  1.192{c)(6J0v)  is  based  on  die  statute. 
Nothing  theteiu  is  intended  to  change 
the  law.  or  ^  prednde  an  appellant  from 
basing  arguments  on  the  case  law.  The 
purpose  of  iHe  language  is  to  attempt  to 
focus  the  argument  on  die  spedlic  issues 
of  the  partidiUar  case  at  hand,  and  to 
avoid  aifiH^ts  based  eatkriy  CO 
broad  genotaiities.  The  lUid  sentence  is 
induded  bepMise  it  has  been  observed 
that  in  a  nu^nbtf  <rf  cases  o^tpeUants 
ignore  the  s^poadaiy  referoices  ^plied 
by  the  exaalhier.  and  aigue  a  rejectioa 
under  35  U.$1C.  lOS  as  UuMigh  it  were  a 
rejection  uajder  35  U.SXL  102. 

(7)  An  appendix  containing  a  copy  of 
the  claims  ihVoived  in  the  aiqieaL 

Pursuant  Xt  one  conuaent,  the  title  of 
S  l.l92(cK7]  has  been  changed  to 
"Appendix." 

One  conunenter  ucged  that  the  rule 
should  not  ii^quire  that  the  copy  of  the 
claims  be  Ictoated  at  any  particular  place 
in  the  brief.  This  proposal  is  not 
adopted,  as  it  is  considered  desirable 
that  the  examiner  and  die  Board  be  able 
to  locate  the  copy  of  the  claims  quickly 
by  placing  it  In  a  common  position  in  all 
briefs. 

Two  conriaenters  expressed  the 
concern  that  S  1.192(c)  does  not  permit 
the  inclusion  in  a  brief  of  any  items 
other  than  die  seven  items  specified 
Other  couuiifuters  suggested  that  other 
items  be  induded.  such  as  a  list  of  the 
references,  mUe  of  contents,  table  of 
cases,  eta  It  should  be  eaiphasiied  diet 
S  1.192(c)  merely  specifies  the  minimiim 
reqiA<nnenl8  for  a  brief,  and  does  not 
prohibit  die[ipclttrion  of  any  odier 
material  w%:h  a  appellant  nay 
consider  neoeesaiy  or  desvaUe.  A  brief 
is  ia  coiph^nce  with  f  1.192(c)  as  loi^ 
as  it  indudds  items  (1)  to  (7)  in  the  order 
set  forth  (wldi  the  appendix,  iteoi  (7).  at 
the  end). 

Paragrapl^  (d)  provides  that  if  a  brief 
is  filed  whi(ih  does  not  comply  with  all 
the  reqnireinents  of  paragraph  (c).  the 
appeUant  win  be  notffied  of  the  reasons 
for  non-conifiance  and  ^ven  a  period 
of  one  nonin  «vidiin  wMch  tofSe  an 
amended  brief.  The  appeal  wdl  be 
dismissed  if  the  appellant  does  not  I8e 
an  amended  brief  widiHi  die  one-month 
period,  or  files  an  amended  brief  which 
does  not  overcome  all  the  reasons  fsr 


noB-compIianoe  of  whidi  he  or  she  was 
notified. 

Several  commeaters  proposed  that  die 
Board,  rather  than  the  examinee,  sfaoold 
be  die  arinter  of  whether  a  brtef 
complies  with  S  1.192(c).  These 
prapiosals  have  not  been  adopted.  The 
question  of  whether  a  brirfcoB^tlies 
writh  a  rule  is  a  matter  within  the 
jurisdiction  of  the  examiner.  Moreover, 
adoption  of  these  proposals  wmdd 
require  the  application  file  to  be  sent  to 
the  Board  to  review  the  briet  then 
returned  to  the  examiner  for  the 
examiner's  answer.  Such  a  procedure 
woidd  not  only  cause  unnecessary 
delays,  but  would  contravene  one  of  die 
purposes  of  1 1.192(c)  by  increasing  the 
workload  of  the  Board  Under  S  1.192(d). 
as  adopted,  the  appellant  may  file  an 
amended  brief  to  correct  any 
defidendes  in  ihe  originaL  Moreover,  if 
appeOaat  disagrees  with  die  examiner's 
holding  tS  non-nompliance.  a  petition 
under  37  CFR  1.181  may  be  filed. 

Para^aph  (d)  also  adds  the  fidlowii^ 
sentence; 

Any  emDBaolB  or  aadiorilks  not  iodiided 
in  the  trirfawy  be  whiBd  caMithiliaa  by 
tlie  Boud  of  Patent  Anwala  and 
Interferences. 


lUs  SHitence  emphasizes  that  all 
argaments  and  authorities  which  an 
appellant  wishes  the  Board  to  consider 
should  be  induded  hi  the  brief.  It  ehouhi 
be  noted  that  argmaents  not  presented 
in  die  brief  and  ouide  for  the  &<st  time  at 
oral  hearing  are  not  nonndly  entitled  to 
consideration.  In  re  QwUix.  200  USPQ 
78  (Comr.  1980);  Roeenbhm  v. 
Hinwhima.  220  USPQ  383  (Cobb-.  1983). 
A  nomber  of  oonmenters  were 
concerned  that  diis  sentence  of 
S  1.18e(d)  would  predude  die  filing  of  a 
supplemental  paper  if  a  new  aignment 
or  authority  dioald  become  available  or 
relevant  after  die  brief  was  filed.  No 
sudi  result  is  intoided.  Ihe  sentence  in 
question  oses  die  word  "may"  to  leave 
open  (he  possibffity  d»t  ^  Board  has 
leeway  to  consider  arguments  or 
authorities  not  induded  in  die  brief 
under  circumstances  where  the  fsihire 
to  indude  diem  can  be  justified. 
Examples  of  such  circumstanoes  would 
be  where  a  pertinent  dedsion  of  a  court 
or  other  tribunal  was  not  published  until 
after  the  brief  was  filed,  or  where  a 
particular  argument  or  audiority  was  not 
applicable  to  any  of  the  grounds  of 
rejection  in  die  final  rejection,  but  was 
relevant  to  a  new  point  of  argument 
raised  in  die  examiner's  snswer. 

C.  Contents  of  Reply  Brief 

Section  1.193(b).  as  amended,  inserts 
the  foHowing  as  die  second  and  diird 
sentences; 


The  new  points  of  aigiunent  shall  be 
spedlically  identified  in  the  reply  brief.  If  die 
examiner  detennines  tlMt  die  ce^y  brief  is 
not  directed  ooiy  toncw  points  of  aijgunieat 
raised  in  the  examiner's  answer,  the 
examiner  may  refuse  entry  of  the  reply  brief 
and  wiB  eo  aotify  8ie  appeUaiit. 

Since  the  reply  brief  must  be  limited 
to  any  new  points  of  acfument  raised  ia 
the  examiner's  answer,  compliance  with 
the  requirement  of  the  second  sentence 
shoidd  facilitate  both  preparation  of  the 
reply  brief  by  appellant  and 
consideration  of  the  reply  brief  of  the 
pro.  Hie  reply  brief  is  appropriately 
limited  to  new  points  of  aigument  raised 
in  the  examiner's  answer  because 
appellants  have  an  obligation  to  present 
arguments  supporting  tbieir  positions  in 
their  opening  briets.  Considering  an 
argument  advanced  for  ilie  first  time  in  a 
reply  brief  would  not  only  delay  the 
proceeding,  but  also  woidd  entail  die 
risk  of  an  ia^irovideat  or  ill-advised 
opinion  on  the  legal  issues  tendered 
Von  Brimer  v.  Whupool  Coijk,  536  F.2d 
83a  84a  190  USPQ  528. 534  (9di  Cir. 
1978). 

The  final  sentence  of  S  1.193(b),  as 
amended,  provides  that  the  teytf  nmy 
be  acoompanied  by.  rnther  than  include. 
any  amendment  or  material  appropriate 
to  the  new  ground  of  rejection.  This 
change  ia  the  rule  ssakes  dear  that  the 
amendswBPt  or  other  aiaterial  must  be 
pieaeuted  in  a  eepeate  paper,  rather 
than  in  the  reply  itself. 

A  number  of  comraenters  proposed  . 
tliat  the  Board,  not  die  examiner,  should 
determine  whether  or  not  the  reply  brief 
is  directed  only  to  new  points  raised  in 
the  examiner's  answer.  In  essence  they 
feel  that  the  examiner  is  not  in  a 
position  to  feiriy  judge  whether  a  reply 
brief  complies  widi  tihe  nde.  These 
proposals  have  not  been  adopted. 
Section  1.193(b)  requires  that  the 
appellant  be  notified  if  the  reply  brief  is 
not  entered  because  of  non-compliance 
with  the  rule,  and  an  appellant  who 
disagrees  with  that  ruling  may  seek 
review  by  way  of  a  petition  under  37 
CFR  1.181.  This  is  essentially  no 
different  than  the  procedure  aurenUy 
followed  (see  Manual  of  Patent 
Examiniag  Procedure,  S  1208Xn,  p.  1200- 
9, 5di  Ed..  Rev.  7  (Dea  1987)). 

One  coBunenter  suggested  that  the 
examiner's  answer  be  ehminated; 
anothH*.  that  the  exanuner  should  have 
to  file  the  exanmer's  answer  first  These 
are  both  beyond  the  scope  of  die  present 
proposal  and  have  not  been  adopted. 
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(3)  Time  Period  for  Requesting  an  Oral 
Hearing 

Section  1.194(b).  as  amended,  adds  the 
following  sentence  after  the  first 
sentence: 

If  the  examiner's  answer  states  a  new 
ground  of  rejection  and  if  appellant  files  a 
reply  as  provided  by  §  1.193(b).  then  the 
written  request  must  be  made  within  three 
months  after  the  date  of  the  filing  of  the  reply. 

The  present  rule  does  not  provide  the 
appellant  with  an  additional  time  period 
for  requesting  an  oral  hearing  in  the 
event  that  the  examiner's  answer  states 
a  new  groimd  of  rejection.  If  the  answer 
states  a  new  ground  of  rejection. 
§  1.193(b)  provides  that  appellant's  reply 
may  also  include  any  amendment  or 
material  appropriate  to  the  new  grotmd 
of  rejection.  However,  imder  S  1.194(b) 
appellant  must  file  the  request  for  oral 
hearing  within  one  month  after  the  date 
of  the  answer  whereas  the  reply  thereto 
must  be  filed  within  two  months  fit>m 
the  date  of  the  answer.  Consequently, 
appellant  must  file  a  request  for  oral 
hearing  before  having  the  benefit  of  the 
examiner's  views,  if  any,  with  respect  to 
the  reply. 

Although  the  examiner  does  not 
normally  issue  a  supplemental  answer 
in  response  to  a  reply,  see  Manual  of 
Patent  Examining  Procedure,  supra, 
S  1208.01,  the  amendment  to  5  1.194(b) 
permits  the  appellant  to  postpone  filing 
a  request  for  an  oral  hearing  until  three 
months  after  the  date  the  reply  is  filed. 
This  will  give  the  appellant  time  to 
receive  the  examiner's  response,  if  any, 
to  the  reply  before  the  appellant  has  to 
decide  whether  to  request  an  oral 
hearing. 

One  commenter  suggested  that 
whenever  the  examiner  makes  a  new 
groimd  of  rejection  in  the  examiner's 
answer  and  appellant  files  a  reply  brief, 
a  supplemental  examiner's  answer 
should  be  required,  and  appellant  then 
be  permitted  to  file  a  supplemental  reply 
thereto.  This  suggestion  has  not  been 
adopted.  Under  present  practice  (see 
Manual  of  Patent  Examining  Procedure, 
supra)  the  examiner  includes  a  new 
ground  of  rejection  in  the  examiner's 
aiuwer,  rather  than  reopening  ex  parte 
prosecution,  only  imder  circumstances 
where  the  PTO  has  determined  that  the 
appellant  will  not  be  tmfairly 
prejudiced.  e.g..  where  the  reference  is 
not  basic  and  materially  better  in 
meeting  all  the  claims,  and  the 
requirements  for  making  an  action  final 
are  met.  This  sufficiently  protects  the 
rights  of  the  appellant,  while  at  the  same 
time  preventing  the  addition  of  a  further 
roimd  of  papers  to  the  file. 


(4)  Procedure  Following  Final  Rejection. 
Remand  Under  §  1.196(b) 

Section  1.196(b)(1),  as  amended,  adds 
the  following  sentence  as  the 
penultimate  sentence  of  the  section: 

Should  the  examiner  repeat  the  rejection 
the  applicant  may  again  appeal  to  the  Board 
of  Patent  Appeals  and  Interferences. 

Under  S  1.19e(b).  the  Board  may.  in  its 
decision  on  an  ex  parte  appeal,  make  a 
new  rejection  of  one  or  more  appealed 
claims,  in  which  case  the  appellant  has 
the  option  of  (1)  submitting  an 
appropriate  amendment  of  the  rejected 
claims,  and/or  a  showing  of  facts,  (2) 
requesting  reconsideration,  or  (3) 
treating  the  decision  as  a  final  decision. 
If  the  appellant  elects  option  (1),  the 
case  is  remanded  to  the  examiner  for  .^ 
consideration.  If  the  examiner  does  not 
consider  that  the  amendment  and/or 
showing  of  facts  overcome  the  rejection, 
he  or  she  will  again  reject  the  claims;  if 
appropriate,  the  rejection  will  be  made 
final. 

An  applicant  in  whose  application 
such  a  final  rejection  has  been  made  by 
the  examiner  may  mistakenly  believe 
that  he  or  she  is  entitied  to  review  by 
the  Board  of  the  rejection  by  virtue  of 
the  fact  that  the  application  was 
previously  on  appeal.  The  amendment 
corrects  this  belief  by  making  clear  that 
after  such  a  rejection,  an  applicant  who 
desires  further  review  of  the  matter 
must  file  a  new  appeal  to  the  Board.  The 
language  of  the  amendment  is  similar  to 
the  fourth  sentence  of  §  1.196(d). 

The  proposed  amenchnent  to 
S  1.196(b)(l]  began  "Should  the 
examiner  make  the  rejection  final."  but 
as  one  commenter  pointed  out  35  U.S.C. 
134  permits  an  appeal  to  the  Board  of 
claims  which  have  been  twice  rejected. 
Since  the  claims  referred  to  in 
S  1.196(b)(1)  would  have  been  twice 
rejected  (once  by  the  Board  and  once  by 
the  examiner),  the  examiner's  rejection 
could  be  appealed  even  if  not  made 
final.  The  beginning  of  the  amendment 
has  therefore  been  changed  to  "Should 
the  examiner  again  reject  the 
application." 

This  commenter  also  asserted  that 
S  1.196(b)(1)  is  ambiguous,  in  that  it 
implies  that  a  separate  fee  would  be  due 
for  the  subsequent  appeal,  "an 
inteipretation  contrary  to  35  U.S.C  134." 
The  PTO  considers  that  the  statute 
requires  a  separate  fee  forsudb  an 
appeal.  In  the  §  1.196(b)  situation,  the 
appellant  has  already  filed  an  appeal, 
paid  the  fee.  and  received  a  decision 
thereon  by  the  Board.  Any  rejection 
under  §  1.196(b)  included  in  tiie  Board's 
decision  would  be,  according  to  the  rule, 
on  "any  grounds  not  involved  in  the 
appeal."  Thus,  an  appeal  from  the 


subsequent  rejection  by  the  examiner 
would  be  an  entirely  new  appeal 
involving  a  different  ground  and  would 
require  a  new  notice  of  appeal  and  the 
payment  of  another  fee. 

(5)  Request  for  Access  by  Interference 
Party 

Section  1.612(a).  as  amended,  adds  the 
following  sentence  as  the  last  sentence 
oftheaection:  j 

A  party  seeking  access  to  any  abancloned 
or  pending  application  referred  to  in  the 
opposing  party's  involved  application  or 
access  to  any  pending  application  referred  to 
in  the  opposing  party's  patent  must  file  a 
motion  under  { 1.635. 

The  amendment  requires  an  interference 
party  seeking  access  either  to  a  pending 
or  abandoned  application  referred  to  in 
an  opposing  party's  involved  application 
or  to  a  pending  application  referred  to  in 
an  opposing  party's  involved  patent  to 
file  a  motion  under  37  CFR  1.635.  Such  a 
motion  is  decided  by  an  examiner-in- 
chief  (81.640(b)). 

Under  the  present  practice,  access  can 
only  be  obtained  by  filing  an  ex  parte 
petition  to  the  Commissioner 
accompanied  by  the  petition  fee  set 
forth  in  §  1.17(i)  and  normally  no 
decision  is  rendered  on  the  petition  tmtil 
after  the  opposing  party  has  had  fui 
opportunity  to  respond  to  the  petition, 
liie  amendment  expedites  the 
interference  proceeding  by  eliminating 
the  delays  inherent  in  the  petition 
process.  By  requiring  the  party  seeking 
access  to  file  a  motion  under  8 1.635, 
that  party  will  first  have  to  confw  with 
the  opposing  party  in  an  effort  to  resolve 
the  issue  of  access  as  required  by 
8  1.637(b).  The  exandner-in-chief  will 
not  have  to  decide  the  issue  unless  it 
cannot  be  resolved  by  the  parties. 

(6)  Access  to  Applications 

Section  1.14(e).  as  amended,  deletes 
the  word  "of  from  the  phrase  "or  of  any 
papers  relating  thereto"  and  adds  a 
reference  to  8 1.612(a)  by  adding  the 
following  sentence  as  the  last  sentence 
thereof: 

See  1 1.612(a)  for  access  by  an  interference 
party  to  a  pending  or  an  abandoned 
application. 

Section  1.14(e)  as  presenUy  worded 
appears  to  limit  a  request  by  a  member 
of  the  public  to  copies  of.  but  not  access 
to,  any  papers  relating  to  any  pending  or 
abandoned  application.  Any  such 
limitation  was  unintentional  The 
amended  language  will  permit  a  member 
of  the  public  to  request  both  access  to 
and  copies  of  those  papers. 


(7)Beqae^forlatetfennGe  with  aa 
Applicatio^'  or  Patent 

Sections  l.««(a)  and  \J&a7{u),  as 
amended,  vfovide  for  tte  titaatian  in 
which  a  pcMnt  appticant  requesla  aa 
interference  wMi  another  application  or 
patent,  resptocfively.  on  the  baais  of  one 
or  nore  dalns  wfaidi  are  alraa^ 
present  in  ^  or  her  qypfication.  Tlw 
present  nM»  reqidre  Aat  «fhen  an 
applicmt  fOeks  an  inteifawnce  wi  A 
another  application  or  an  unexpired 
patent,  he  ir  she  anst  present  a  daim 
correspondibg  to  the  proposed  coont 
The  anwyd  rales  eBn^wrtettes 
re^uinaMin  if  a  <iain  or  daims 
correspondikiB  to  die  propoaed  ooant  are 
ah<ead]r  in  the  appKoation,  and  Ae 
applicant  iAentifieB  them  as  sodi. 

(8f  Motioa  p  Declare  AddUiooal 
Interfer 


Section  lAS7(eKtK»n.< 
reqniics  that  a  motian  to  declare  aa 
additional  i«tarfeience  under  37  CFR 
UBS3(eMl)Mwe 


appKoatiail  Wt  involved  to  Ae 
intcduaauB  aad  owned  bjr  a  party  aad 


an  oppaae^t's  appBcatioo  or  patant 
involved  iii  the  inteifBreace  either  (1) 
designate  the  daiaa  of  die  opponent's 
apfdicatioit »  patent  wUch  defiae  the 
same  p^en^able  hiwanliua  defined  by 
the  prapoaMl  count,  or  (^  if  «lw 
oppommfal  fpplicalfan  does  aot  coatain 
any  sacii  cl^a,  the  BMviag  party  ansl 
propoae  a  claiB  to  be  added  to  die 
oppoBotf'sj  «pplicatiaB.  Tlw  pwamt 
S  l.e37(e)(4|vi)  inchides  raqninawnt  (1). 
but  only  infers  ahentive  requiWBieat 
(2).  The  ani^nded  aecdon  spaafkaHy 
includes  bm  raoaireawats. 


faf  Filing  ofiBeissue  Application  Dunag 
Interference 

Section  i.0620}).  as  aoMnded.  inserts  a 
comnM  afl^  "f  UBSaOi)"  aad  adds  tfie 
langa^ge  "(^  wodd  not  be  appropriate" 
at  the  end  ^  Ae  last  sentence.  The 
praaent  nilfeicontenqilates  that  a  reissue 
applicaini}  may  be  filed  by  a  patentee 
involved  in  an  interference  only  for  one 
of  two  nt^qoK  Either  for  die  poipeee  of 
avoidiqg  dk  Interfsranoe.  or  far  aooM 
other  purpo^  rdbtiBf  to  the 
interfeMaoa.  04,  to  add  daina 
corPHipraqihgtoayoposedaewcoMnt 
In  the  fiiat  bMe.  jadpneat  woaM  be 
entered  i^dnst  die  patentee,  aad  to  Ae 
second  oiu^,  a  modon  aader  1 1  A3S(h) 
to  add  the  Misans  application  to  the 
interfereacB  woald  be  apprapriato. 

Hoarever,!  it  haa  been  fonnd  that  a 
patentee  imolvad  in  an  interference 
may  file  a  { 4iasae  appUcation  for  eon 
other  least  f  aot  ooateaiplated  Iqr  the 
rule,  and  li  It  which  die  entry  of 
judgment  or  a  motton  aader  i  LA330i) 


would  not  be  appropiiate.  For  example, 
the  patentee  aai^  file  a  reissae 
appkcadan  Cor  the  puipose  of  ameadiag 
dairas  of  the  patent  wfaidi  are  directed 
to  an  iav^tioa  iwhidi  is  palentebly 
distinct  froai  the  iasne  of  the 
interfeteaee  aad  which  is  aot  disdoaed 
by  the  opposing  party.  In  snoh  a 
situation,  addition  of  the  reissue 
application  to  the  interference  would  be 
unneceaaary.  The  aomndaieBt  of 
§  L0ez(b)  accomaMdatos  this  third 
possibility  by  providing  that  instead  of 
filing  a  motion  under  S  l.e33(h)  to  add 
the  reissue  application  to  the 
interference,  a  patentee  can  show  good 
cause  why  such  a  motion  would  not  be 
appropriate  under  the  partiailar 
circumstances  involved. 

(10)  AfpUcatioas  Under  Secrecjr  Order 

Section  S.S(b),  as  amended,  deletes 
the  langoage  "under  aecracy  order 
copies  daims  from  an  issued  patent" 
and  inserts  in  ite  place  dw  language 'Is 
under  secrepy  order  aaeks  to  ptorolue  an 
interfisfenoe  with  aa  iaaued  patanT  to 
make  the  section's  language  consistent 
with  that  of  j  l.tM17(d).  In  addidoB,  die 
refareace  to  "{ tJBS{ci"  is  aonected  to 
read"{l^a07fd)". 

Poatpi»ement  of  Amendment  of 
Inlorferanoe  Estoppd  Ride 

The  notice  of  proposed  rdemaluAg 
induded  proposed  "~"»«*'~™*«  of  37 
CFR  1.66a(c]  concerning  the  effect  of  a 
judgment  in  an  iaterEetence.  In  response 
to  requests  by  a  number  of  commenters 
for  fiffther  time  to  studly  dK  effect  of  the 
proposed  ameadmenls.  the  proiposal  will 
not  be  implemented  at  this  time.  A 
proposed  amendment  of  i  l.a5a(c)  will 
be  published  lalen  in  the  meantime, 
interested  parties  are  invited  to  submit 
their  comments  aad  suggestions. 

Accordingly,  present  i  L65a(c) 
remains  in  effect 

Environmental, 


This  Tide  dmnge  will  not  have  a 
significant  fanpact  on  die  quality  of  the 
hiunan  environment  or  uuuseivadon  of 


energy  resources. 

The  nue  dwnge  is  in  coufoi'Bdty  wini 
the  requremenlB  of  the  Regulatuiy 
Flexibility  Act  S  U.&C  «»  et  seq.. 
Execative  Orders  12291  and  imz,  and 
the  PapcrwoAlteducdon  Art  of  WBO,  44 
U.S.C.SSnee8e9. 

Ibe  General  Connsd  of  the 
Department  of  Commerce  certffied  to 
the  Small  Bosiness  AAniniefc'adon  that 
the  rule  change  will  not  have  a 
significant  adverse  economic  iaqiact  on 
a  substantial  aombar  of  annH  entities 
(Regutatmy  Flenbiltty  Act  S  USXI 
605(b)).  beca^iae  it  is  intended  to 


expedite  the  dispoaidon  of  appeab  and 
to  simplify  by  darificatioo  and 
amplification  certain  of  die  rules 
governing  the  conduct  of  an 
interference.  The  expedited  disposition 
of  appeals  will  permit  die  small  entity  to 
make  earlier  bnsiaess  dedsioiis  whidi 
may  be  affected  by  a  pending  appeal 
The  effect  cf  the  dacification  and 
amphficadoa  of  the  fides  rda  ting  to 
interserenoes  wiU  be  to  zednoe  the  costs 
aasedated  with  involvement  to  an 
interference. 

The  Patent  and  liadeDark  Office  has 
detennined  that  tiiis  nile  change  is  not  a 
mqor  rule  under  Executive  Order  12291. 
The  annual  effect  on  the  economy  will 
be  less  than  $100  million.  There  will  be 
no  major  tacreaae  m  costs  or  prices  for 
consumers,  individaal  industiies. 
Federal,  state  or  local  government 
ageaciea,  orgeqpaphic  regions.  There 
will  be  no  significant  adverse  effects  on 
competitioa;  employaieot  investment 
productivity,  innovation,  or  on  the 
ability  of  United  Stetes-lMsed 
enterprises  to  compete  with  foreign- 
based  enterprises  n  domestic  or  export 
markets. 

The  Patent  and  TradeiBafk  Office  has 
also  detmniaed  that  this  notice  has  no 
Federalism  inQ>lications  affecting  the 
relationship  between  the  national 
govenunent  and  the  stetes  as  outlined  in 
Executive  Order  12812. 

This  rale  does  aot  oontoin  a  collection 
of  information  subject  to  the  Paperwofk 
Reductiim  Act  of  1980. 44  LLSC  3501  et 
seq. 

List  of  Sid)}ects  to  37  (7R  Parts  1  and  5 

Administrative  practice  and 
procedure.  Authority  delegations 
(government  agendas).  Conflict  of 
interests.  Courts.  Inventions  and 
patents,  Lawyers. 

Pursuant  to  the  authority  granted  to 
the  Commiasioner  of  Patents  and 
Trademazks  by  35  US.C  8.  Parts  1  and  5 
of  Tide  37  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below. 

PART  l-miLES  OF  PRACTICE  IN 
PATCNT  CASES 

1.  The  authority  dtatian  £ar  37  CFR 
Part  1  contimies  to  read  aa  fefiows: 

Autliority:  35  U.S.dl,  unless  c1lteiwrl»e 
noted. 

2.  Section  1.14  is  amended  by  revisiAg 
paragraph  (e)  to  read  at  follows: 


$1.14 


(e)  Any  request  by  a  member  cf  the 
pubUc  seeking  access  to,  or  copies  of. 
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any  peitding  or  abandoned  application 
preserved  in  secrecy  pursuant  to 
paragraphs  (a)  and  (b)  of  Uiis  section,  or 
any  papers  relating  thereto,  must  (1)  be 
in  the  form  of  a  petition  and  be 
accompanied  by  the  petition  fee  set 
forth  in  S  1.17(i)  or  (2)  include  written 
authority  granting  access  to  the  member 
of  the  public  in  that  particular 
application  from  the  applicant  or  the 
applicant's  assignee  or  attorney  or  agent 
of  record.  See  §  1.612(a)  for  access  by  an 
interference  party  to  a  pending  or 
abandoned  application. 

3.  Section  1.131  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§1.131    AWWvHofdactonrtionofpftor 
hivwitlon  to  overcoim  citMl  patMit  or 
pubNcatioa 

(a)  When  any  claim  of  an  application 
or  a  patent  under  reexamination  is 
rejected  on  reference  to  a  domestic 
patent  which  substantially  shows  or 
describes  but  does  not  claim  the  same 
patentable  invention,  as  defined  in 

S  1.601(n),  as  the  rejected  invention,  or 
on  reference  to  a  foreign  patent  or  to  a 
printed  publication,  and  the  inventor  of 
the  subject  matter  of  the  rejected  claim, 
the  owner  of  the  patent  under 
reexamination,  or  the  person  qualified 
under  9S 1-42, 1.43  or  1.47.  shall  make 
oath  or  declaration  as  to  facts  showing  a 
completion  of  the  invention  in  this 
country  before  the  filing  date  of  the 
application  on  which  the  domestic 
patent  issued,  or  before  the  date  of  the 
foreign  patent,  or  before  the  date  of  the 
printed  pubUcation,  then  the  patent  or 
publication  cited  shall  not  bar  the  grant 
of  a  patent  to  the  inventor  or  the 
confirmation  of  the  patentability  of  the 
claims  of  the  patent,  unless  the  date  of 
such  patent  or  printed  publication  is 
more  than  one  year  prior  to  the  date  on 
which  the  inventor's  or  patent  owner's 
application  was  filed  in  this  country. 

(b)  The  showing  of  facts  shall  be  such, 
in  character  and  weight  as  to  establish 
reduction  to  practice  prior  to  the 
effective  date  of  the  reference,  or 
conception  of  the  invention  prior  to  the 
effective  date  of  the  reference  coupled 
with  due  diligence  from  prior  to  said 
date  to  a  subsequent  reduction  to 
practice  or  to  the  filing  of  the 
application.  Original  exhibits  of 
drawings  or  records,  or  photocopies 
thereof,  must  accompany  and  form  part 
of  the  affidavit  or  declaration  of  their 
absence  satisfactorily  explained. 

4.  Section  1.192  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (c)  and  (d)  to  read  as 
follows: 


91.192   AppMmra  brief . 

(a)  The  appellant  shall,  within  2 
months  from  the  date  of  the  notice  of 
appeal  under  {  1.191  in  an  appUcation, 
reissue  application,  or  patent  under 
reexamination,  or  within  the  time 
allowed  for  response  to  the  action 
appealed  from,  if  such  time  is  later,  file  a 
brief  in  triplicate.  The  brief  must  be 
accompanied  by  the  requisite  fee  set 
forth  in  S  117(f)  and  must  set  forth  the 
authorities  and  arguments  on  which  the 
appellant  will  rely  to  maintain  the 
appeal. 
***** 

(c)  The  brief  shall  contain  the 
following  items  under  appropriate 
headings  and  in  the  order  here 
indicated: 

(1)  Status  of  Claims.  A  statement  of 
the  status  of  all  the  claims,  pending  or 
cancelled,  and  identifying  the  claims 
appealed. 

(2)  Status  of  Amendments.  A 
statement  of  the  status  of  any 
amendment  filed  subsequent  to  final 
rejection. 

(3)  Summary  of  Invention.  A  concise 
explanation  of  the  invention  defined  in 
the  claims  involved  in  the  appeal,  which 
shall  refer  to  the  specification  by  page 
and  line  number,  and  to  the  drawing,  if 
any.  by  reference  characters. 

(4)  Issifes.  A  concise  statement  of  the 
issues  presented  for  review. 

(5)  Grouping  of  Claims.  For  each 
ground  of  rejection  which  appellant 
contests  and  which  applies  to  more  than 
one  claim,  it  will  be  presumed  that  the 
rejected  claims  stand  or  fall  together 
unless  a  statement  is  included  that  the 
rejected  claims  do  not  stand  or  fall 
together,  and  in  the  appropriate  part  or 
parts  of  the  argument  under 
subparagraph  (c)(e)  of  this  section 
appellant  presents  reasons  as  to  why 
appellant  considers  the  rejected  claims 
to  be  separately  patentable. 

(B)  Argument  The  contentions  of  the 
appellant  with  respect  to  each  of  the 
issues  presented  for  review  in 
subparagraph  (c)(4)  of  this  section,  and 
the  basis  therefor,  with  citations  of  the 
authorities,  statutes,  and  parts  of  the 
record  relied  on.  Each  issue  should  be 
treated  under  a  separate  heading. 

(i)  For  each  rejection  under  35  U.S.C 
112,  first  paragraph,  the  argument  shall 
specify  the  errors  in  the  rejection  and 
how  the  first  paragraph  of  35  U.S.C.  112 
is  compUed  with,  including,  as 
appropriate,  how  the  specification  and 
drawings,  if  any, 

(A)  Describe  the  subject  matter 
defined  by  each  of  the  rejected  claims, 

(B)  Enable  any  person  skilled  in  the 
art  to  make  and  use  the  subject  matter 


defined  by  each  of  the  rejected  claims, 
and 

tC)  Set  forth  the  best  mode 
contemplated  by  the  inventor  of 
carrying  out  his  or  her  invention. 

(ii)  For  each  rejection  under  35  U.S.C 
112.  second  paragraph,  the  argument 
shall  specify  the  errors  in  the  rejection 
and  how  the  claims  particularly  point 
out  and  distinctly  claim  the  subject 
matter  which  applicant  regards  as  the 
invention. 

(iii)  For  each  rejection  under  35  U.S.C 

102,  die  argument  shall  specify  the 
errors  in  the  rejection  and  why  the 
rejected  claims  are  patentable  under  35 
U.S.C.  102,  including  any  specific  • 
limitations  in  the  rejected  claims  which 
are  not  described  in  the  prior  art  relied 
upon  in  the  rejection. 

(iv)  For  each  rejection  under  35  U.S.C. 

103,  the  argument  shall  specify  the 
errors  in  the  rejection  and,  if 
appropriate,  the  specific  limitations  in 
the  rejected  claims  which  are  not 
described  in  the  prior  art  relied  on  in  the 
rejection,  and  shall  explain  how  such 
limitations  render  the  claimed  subject 
matter  unobvious  over  the  prior  art  If 
the  rejection  is  based  upon  a 
combhiation  of  references,  the  argument 
shall  explain  why  the  references,  taken 
as  a  whole,  do  not  suggest  the  claimed 
subject  matter,  and  shall  include,  as 
may  be  appropriate,  an  explanation  of 
why  features  disclosed  in  one  reference 
may  not  properly  be  combined  with 
features  disclosed  in  another  reference. 
A  general  argument  that  all  the 
limitations  are  not  described  in  a  single 
reference  does  not  satisfy  the 
requirements  of  this  paragraph. 

(v)  For  any  rejection  other  than  those 
referred  to  in  paragraphs  (c)(6)  (i)  to  (iv) 
of  this  section,  the  argument  shall 
specify  the  errors  in  ^e  rejection  and 
the  specific  limitations  in  the  rejected 
claims,  if  appropriate,  or  other  reasons, 
w^ch  cause  the  rejection  to  be  in  error. 

(7)  Appendix.  An  appendix  containing 
a  copy  of  the  claims  involved  in  the 
appeal. 

(d)  If  a  brief  is  filed  which  does  not 
comply  with  all  the  requirements  of 
paragraph  (c)  of  this  section,  the 
appellant  will  be  notified  of  the  reasons 
for  nrai-compliance  and  provided  widi  a 
period  of  one  month  within  whidh  to  file 
an  amended  brief.  If  the  appellant  does 
not  file  an  amended  brief  during  the 
one-month  period,  or  files  an  amended 
brief  which  does  not  overcome  all  the 
reasons  for  non-compliance  stated  in  the 
notificatioa  the  appeal  will  be 
dismissed.  Any  arguments  or  authorities 
not  included  in  the  brief  may  be  refused 
consideration  by  the  Board  of  Patent     j 
Appeals  and  Interferences.  { 
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5.  Sectipn  1.193  it  amended  by 
revising  paragraph  (b)  to  read  as 
follows:    I 

fl.lM  ELnlnif'samMr. 

(b)  The  appellant  may  file  a  reply 
brief  direaed  only  to  such  new  points  of 
argument  as  may  be  raised  in  the 
examiner|i  answer,  within  one  month 
from  the  4ate  of  such  answer.  The  new 
points  of  ekgument  shall  be  specifically 
identified!  in  the  reply  brief.  If  the 
examiner determines  that  the  reply  brief 
is  not  dirMted  only  to  new  points  of 
argument!  ^ised  in  the  examiner's 
answer,  thb  examiner  may  refuse  entry 
of  the  reply  brief  and  will  so  notify  the 
appellant  If  the  examiner's  answer 
states  a  now  ground  of  rejection 
appellanti  fiay  file  a  reply  thereto  within 
two  months  from  the  date  of  such 
answer  sjuch  reply  may  be  accompanied 
by  any  ai^ndment  or  material 
appropriatiB  to  the  new  ground. 

6.  Sectip^  1.194  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

f1.lM   Obl  hearing. 


(b)  If  appellant  desires  an  oral 
hearing,  ^^pellant  must  file  a  written 
request  fdt  such  hearing  accompanied 
by  the  fee  set  forth  in  S  117(g)  within 
one  montii  after  the  date  of  &e 
exaaiineif  I  answer.  U  the  examiner's 
answer  sutes  a  new  ground  of  refection 
and  if  appellant  files  a  reply  as  provided 
for  by  S 1 493(b).  then  the  written 
request  mast  be  made  within  three 
months  afW  the  date  of  the  filing  of  the 
replay.  If  l^ppellant  requests  an  oral 
hearing  aUd  submits  therewith  the  fee 
set  forth  14  ^  1.17(g).  an  oral  argument 
may  be  p^^nted  by,  or  on  behalf  of. 
the  primal^  examiner  if  considered 
desirable  by  either  the  primary 
examiner'  or  the  Board. 

7.  Section  1.196(b)(l]  is  revised  to  read 
as  follow^t 

Wm  DCMnl  Of  rWnmm 


i  1.196   DecWonby 

(b)  M  I* 

111  'Hilt  Annj>1lant 


(b) 

(1)  The!  Appellant  may  submit  an 
appropriate  amendment  of  the  claims  so 
rejected  at  a  showing  of  facts,  or  both, 
and  have  the  matter  reconsidered  by  ihe 
examinee  in  which  event  the  application 
will  be  rclQianded  to  the  examiner  and 
the  decision  of  the  Board  of  Patent 
^ipeals  Shd  Intnferences  shall  not  be 
considered  final  for  the  purpose  of 
judicial  r^ew.  The  statement  shall  be 
binding  ^pon  the  examiner  unless  an 
amendmcat  or  showing  of  facts  not 


previously  of  record  be  made  which,  in 
the  opinion  of  the  examiner,  overcomes 
the  new  ground  for  rejection  stated  in 
the  decision.  Should  the  examiner  again 
reject  the  application  the  applicant  may 
again  appeal  to  the  Board  of  Patent 
/^peals  and  Interferences.  When 
appropriate,  upon  conclusion  of 
proceedings  on  remand  before  the 
examiner,  the  Board  of  Patent  Appeals 
and  Interferences  may  enter  an  order 
otherwise  making  its  decision  final. 
•       •       •       •       • 

8.  Section  l.€04(a)  is  revised  to  read  as 
follows: 

(1.604   Rapuaatfor  briaiferenca  between 

tbyani 


(a)  An  applicant  may  seek  to  have  an 
interference  declared  with  an 
application  of  another  by, 

(1)  Suggesting  a  proposed  count  and 
presenting  at  least  one  claim 
corresponding  to  the  proposed  count  or 
identifying  at  least  one  claim  in  his  or 
her  application  that  corresponds  to  the 
proposed  count. 

(2)  Identifying  the  other  application 
and,  if  known,  a  claim  in  the  other 
application  which  corresponds  to  the 
proposed  count,  and 

(3)  Explaining  why  an  interference 
sho«ild  be  declared. 

*       *       *       •       • 

9.  Section  1.607(a)  is  revised  to  read  as 
follows: 

S1J07   Raquoslbyappleantfor 


(a)  An  applicant  may  seek  to  have  an 
interference  declared  between  an 
application  and  an  unexpired  patent  by, 

(1)  Identifying  the  patent, 

(2)  Presenting  a  proposed  count. 

(3)  Identifying  at  least  one  claim  in  the 
patent  corresponding  to  the  proposed 
count. 

(4)  Presenting  at  least  one  claim 
corresponding  to  the  proposed  count  or 
identifying  at  least  one  claim  already 
pending  in  his  or  her  application  that 
corresponds  to  the  proposed  count,  and, 
if  any  claim  of  the  patent  or  application 
identified  as  corresponding  to  die 
proposed  count  does  not  correspond 
exactly  to  the  proposed  count, 
explaining  why  each  such  claim 
corresponds  to  the  proposed  count  and 

(5)  ^plying  the  terms  of  any 
appUcation  claim, 

(i)  Identified  as  curresponding  to  the 
court  and 

(ii)  Not  previously  m  the  application 
to  the  disclosure  of  the  application. 
•       •       •       •       • 

10.  Section  1.612(a)  is  revised  to  read 
as  follows: 


(a)  After  an  interference  is  declared, 
each  party  shall  have  access  to  and  may 
obtain  copies  of  the  files  of  any 
application  set  out  in  the  notice 
declaring  the  interference,  except  for 
affidavits  filed  under  §  1.131  and  any 
evidence  and  eiqilanation  imder  §  1.606 
filed  separate  fram  an  amendment  A 
parfy  seeking  access  to  any  abandoned 
or  pending  ai^lication  referred  to  in  the 
opposing  party's  involved  application  or 
access  to  any  pending  application 
referred  to  in  the  opposing  party's 
patent  must  file  a  motion  under  S  1.635. 

11.  Paragraph  (e)(l)(vi)  of  S  1.637  is 
revised  to  read  as  foUows: 

i  1.637   Content  of  niollons> 

(e)  *  •  ' 

(1)  •  *  * 

(vi)  Identify  all  claims  in  the 
opponent's  application  or  patent  which 
should  be  designated  to  correspond  to 
each  proposed  count  if  the  opponent's 
application  does  not  contain  any  such 
claim,  the  motion  shall  propose  a  claim 
to  be  added  to  the  opponent's 
application. 

12.  Paragraph  (b)  of  S  1>662  is  revised 
to  read  as  follows: 

81^662    RaouMA  for  Mitrv  of  adwaraa 
i  nMooy  patentee. 


(b)  If  a  patentee  involved  in  an 
interference  files  an  application  for 
reissue  during  the  interference  and 
omits  all  claims  of  the  patent 
corresponding  to  the  counts  of  the 
interference  for  the  purpose  of  avoiding 
the  interference,  judgment  may  be 
entered  against  the  patentee.  A  patentee 
who  files  an  application  for  reissue 
other  than  for  the  purpose  of  avoiding 
the  interference  shall  timely  file  a 
preliminary  motion  under  {  1.633(h},  or 
show  good  cause  why  the  motion  could 
not  have  been  timely  filed  or  would  not 
be  appropriate. 


PART  5— SECRECY  OF  CERTAIN 
INVENTIONS  AND  UCENSES  TO 
EXPORT  AND  RLE  APPUCATIONS  IN 
FOREIGN  COUNTRIES 

13.  The  authorify  citation  for  37  CFR 
Part  5  is  revised  to  read  as  follows: 

Attdiarity:  35  U.S.C.  6. 41, 181-188.  the 
Export  Adninistrstioii  Act  of  1979,  as 
amended.  SO  U.S.C.  App.  2401  et  acq.,  the 
Anns  Export  Control  Act  at  amended,  22 
U.S.C.  2751  et  seq.,  the  Atomic  Energy  Act  of 
1054,  as  amended.  42  U.S.C.  2011  et  seq..  and 
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the  Nuclear  ^kMl-Proliferatioll  Act  of  1978, 22 
U.SJC.  3201  el  seq.,  and  the  delegations  in  the 
regulations  under  these  acts  to  the 
Commissioner  (15  CFR  37aiOU).  22  CFR 
125.04,  and  10  CFR  810.7). 

14.  Paragraph  (b)  of  $  5.3  is  revised  to 
read  as  foUows: 

§  5.3    Pivsscutlon  of  sppNotton  unctor 


(b)  An  mterference  will  not  be 
declared  involving  national  applications 
under  secrecy  order.  However,  if  an 
applicant  whose  application  is  under 
secrecy  order  seeks  to  provoke  an 
interference  with  an  issued  patent,  a 
notice  of  that  fact  will  be  placed  in  the 
file  wrapper  of  the  patent.  (See 
S  1.607(d).) 
•        *        •        •        * 

Note:  This  Appendix  A  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Appendix  A — Requirements  for 
ExamiiMs's  Answer 

Chapter  1200  of  the  Manual  of  Patent 
Examining  Procedure  will  be  amended 
to  require  that  the  examiner's  answer 
include,  in  the  order  indicated,  the 
following  items: 

fl)  Status  of  Ciaims 

A  statement  of  whether  die  exammer 
disagrees  with  the  statement  of  the 
status  of  claims  contained  in  the  brief 
and  a  correct  statement  of  the  status  of 
all  the  claims  pending  or  cancelled,  if 
necessary. 

(2)  Statum  of  Amendments 

A  statement  of  whether  the  examiner 
disagrees  with  the  statement  of  the 
status  of  amendments  contained  in  the 
brief,  and  an  explanation  of  any 
disagreement. 

(3)  Summuary  of  Invention 

A  statement  of  whether  the  examiner 
disagrees  with  the  summary  of  invention 
contained  in  the  brief,  an  explanation  of 
why  the  examiner  disagrees,  and  a 
correct  summary  of  invention,  if 
necessary. 

(4J  Issues 

A  statement  of  wheAer  the  examiner 
disagrees  with  the  statement  of  the 
issues  in  the  brief  and  an  explanation  of 
why  the  examiner  tfisagrees,  mchiding: 

(i)  Identification  of  any  issues  which 


are  petitionabie  rather  than  appealaUe. 
and 

(ii)  Identification  of  any  issues  or 
grounds  of  rejection  on  appeal  which  die 
examiner  no  longer  considers 
applicable. 

(5)  Grouping  of  Claims 

A  statement  of  whether  the  examiner 
disagrees  with  any  statement  in  the 
brief  that  certain  claims  do  not  stand  or 
fall  together,  and,  if  the  examiner 
disagrees,  an  explanation  as  to  why 
those  claims  are  not  separately 
patentable. 

(6)  Claims  Appealed 

A  statement  of  whether  the  copy  of 
the  appealed  claims  contained  in  the 
appendix  to  the  brief  is  correct  and  if 
not,  a  correct  copy  of  any  incorrect 
clakn. 

(7J  References  of  Record 

A  listing  of  the  references  of  record 
relied  on.  and  in  the  case  of  non-patent 
references,  the  relevant  page  or  pages. 

(8)  New  References 

A  statement  of  whether  or  not  any 
new  reference  is  being  applied  and  a 
listing  of  each  such  reference  being  cited 
for  a  new  ground  of  reiection  in  the 
examiner's  answer,  arid  in  the  case  of 
non-patent  references,  the  relevant  page 
or  pages. 

(9)  Grounds  of  Rejection 

For  each  groimd  of  re  jectiaa 
applicable  to  the  appealed  claims,  an 
explanation  of  the  ground  of  refection, 
or  reference  to  a  final  rejection  or  ofter 
single  prior  acticm  for  a  clear  exposition 
of  the  rejection. 

(i)  For  each  rejection  under  35  U.S.C 
112.  first  paragraph,  the  exaniaer's 
answer,  or  the  single  prior  action,  shall 
explain  how  the  first  paragraph  of  35 
U.S.C.  112  is  not  csmpUed  with, 
induding,  as  appropriate,  how  the 
specification  and  drawings,  if  any.  (a) 
do  not  describe  the  subject  matter 
defined  by  each  of  the  rejected  claims, 
(b)  would  not  enable  any  person  skilled 
in  the  art  to  make  and  use  the  subject 
matter  defined  by  each  (rf'the  rejected 
claims,  and  (c>  do  not  set  forth  the  best 
mode  contemplated  by  the  appellant  of 
carrying  out  bis  or  her  invention. 

(ii)  For  each  rejection  under  35  U.S.C. 
112,  second  paragraph,  ibe  examiner's 
answer,  m  single  prior  action,  shall 
explain  how  the  claims  do  not 

1 


particularly  point  oat  and  distinctly 
claim  the  subject  matter  which  applicant 
regards  as  the  invention. 

(iii)  For  each  rejection  under  36  U.S.C. 

102,  Uie  examiner's  answer,  or  single 
prior  action,  shall  explain  why  the 
rejected  claims  are  anticipated  or  not 
patentable  under  35  U.S.C.  102,  pointing 
out  where  all  of  the  specific  limitations 
recited  in  the  rejected  claims  are  found 
in  the  prior  art  relied  upon  in  the 
rejection. 

(iv)  For  each  rejection  under  35  U.S.C. 

103,  the  examiner's  answer,  or  single 
prior  action,  shall  state  the  ground  of 
rejection  and  point  out  where  each  of    .1 
the  ^lecific  limitations  recited  in  the       | 
rejected  claims  is  found  in  the  prior  art 
relied  on  in  the  rejection,  shall  identify 
any  difference  between  the  rejected        I 
claims  and  the  prior  art  relied  on  and 
shall  explain  how  the  claimed  subject 
matter  is  rendered  unpatentable  over 
the  prior  art  If  the  rejection  is  based       | 
upon  a  combination  of  references,  the 
examiner's  answer,  or  single  prior 
action,  shall  explain  the  rationale  for 
making  the  combination. 

(v)  For  each  rejection  under  35  U.S.C. 
102  or  109  where  there  may  be  questions 
as  to  how  limitations  in  the  claims 
correspond  to  features  in  the  prior  art. 
the  examiner,  in  addition  to  the 
requirements  of  paragraphs  (9)  (iii)  and 
(iv)  of  this  appencfix,  should  compare  at 
least  one  of  the  rejected  claims  feature 
by  feature  with  the  prior  art  relied  on  in 
the  rejection.  The  comparison  shall  align 
the  language  of  tke  claim  side  by  side 
with  a  reference  to  the  specific  page, 
line  number,  drawing  reference  number 
and  quotation  from  the  prior  art,  as 
appropriate. 

(vi)  For  each  rejection,  other  than 
those  referred  to  in  paragraphs  (i)  to  (v) 
of  this  appendix,  the  examiner's  answer, 
or  single  prior  action,  shall  specifically 
exirfain  the  basis  for  the  particular 
rejection. 

(10)  New  Ground  <^ Rejection 

A  statement  of  whether  or  not  any 
new  groimd  of  rejection  is  being  made  in 
the  examiner's  answer  and  a  complete 
statement  and  explanation  of  any  such 
new  grotmd.  The  requirements  of 
paragraph  (9)  of  this  aH>endix  shall  be 
complied  witfi  for  aoy  new  ground  of 
rejection. 


UMI 


\ 
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(11)  Response  to  Argument 

A  statement  of  whether  the  examhier 
disagrees  with  each  of  the  contentions 
of  appellant  in  the  brief  with  respect  to 
the  issu^i  presented  and  an  explanation 
of  the  reasons  for  disagreement  with 
any  such  contention.  If  any  ground  of 
rejection  Is  not  argued  and  responded  to 
by  appellnnt,  the  response  shall  point 
out  each  tlaim  affected. 

(12)  Period  of  Response  to  New  Ground 
of  Rejection 

A  statement  setting  the  period  for 
appellant  to  file  a  reply  to  any  new 
ground  01  rejection,  if  necessary. 

Dated  May  3. 1988. 
DoiiaM|.:Quigg, 

Assistant  Secretary  and  Commissioner  of 

Patents  and  Trademarks. 

\FK  Doc  88-14160  Filed  B-22-«8;  8:45  am] 
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Department  of  the 
Interior 

Fish  and  Wlldlito  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Daphnopsis  helierana,  Hymenoxys 
acauHs,  and  Arenenaria  cumbertandensls; 
Final  Rules 
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DEPARTMEHT  OF  THE  INTERIOR 

Rah  and  WHdlif  o  Service 

S0CFRPart17 

Endangered  and  Threatened  WUdlWe 
and  Planls;  Determination  of 
Endangered  Statue  for  the  Plant 


iMCNCV:  Fish  and  Wildlife  Service. 

interior. 

acnow;  Final  rule. 

SUMMARV:  The  Service  determines 
Daphnopais  hellemna  to  be  an 
endangered  species.  Daphnopais 
heJlerana  is  a  small  tree  or  large  shrub 
endemic  to  evergreen  and  semi- 
evergreen  seasonal  forests  on  limestone 
hills  of  the  karst  region  of  northern 
Puerto  Rico.  The  species  has  been 
seriously  impacted  by  agriculture, 
urbanization, 'and  limestone  quarrying. 
This  final  rule  wiU  implement  for 
Daphnopsis  hellemna  the  Federal 
protection  and  recovery  provisions 
afforded  by  the  Endangered  Species  Act 
of  1973.  as  amended. 
EPnEcnvE  date:  July  25.  I98a 
AOonessES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Caribbean  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box  491, 
Boqueron,  Puerto  Rico  00622  and  at  the 
Service's  Southeast  Regional  Office. 
Suite  1282. 75  Spring  Street  SW..         , 
Atlanta,  Georgia  30303. 

FOR  FURTNER INTOMNATION  contact: 

Ms.  Susan  R.  Silander  at  the  Caribbean 

Field  Office  address  (800/851-7297)  or 

Mr.  Tommy  Tumipseed  at  die  Adanta 

Regional  Office  address  (404/331-3583 

or  FTS  242-3583). 

SUPPLEMENTARY  INFORMATWH:  | 

Background 

Daphnopsis  hellemna  was  first 
discovered  and  collected  by  Amos 
Arthur  Heller  in  1900  on  a  limestone  hill 
near  Bayamon,  Puerto  Rico.  The  species 
was  not  seen  again  until  1958,  when  Roy 
O.  Woodbuiy  found  it  in  Toa  Baja,  near 
the  type  loc^ty  (Nevling  and 
Woodbuiy  1966).  Since  1958,  Haee  other 
populations  have  been  locatied  in  the 
karst  region  of  Puerto  Rico,  two  in  the 
Toa  Baja/Dorado  area,  and  the  thtard 
near  Isabela  in  northwestern  Puerto 
Rico  (Vivaldi  and  Woodbury  1981).  The 
Isabela  population  and  the  plants 
rediscovered  by  Woodbuiy  have  since 
been  destroyed,  leaving  two  small 
populations  of  seven  trees  in  Toa  Baja 
and  Dorado.  The  Toa  Baja  population  is 
on  Federal  land  under  the  jurisdiction  of 
the  NaUonal  Institutes  of  ^ealth  (U.S. 


Department  of  Health  and  Human 
Services)  and  leased  to  the  University  of 
Puerto  Rico  School  of  Medidne.  llie 
Dorado  population  is  on  Comaionwealth 
public  land.  These  14  individuals  are  the 
only  plants  of  this  species  known  to 
exist 

Daphnopsis  hellemna  is  an  evergreen 
shrub  or  small  tree  reaching  20  feet  (6 
meters)  in  height,  with  a  stem  diameter 
of  2  inches  (5  centimeters).  The  leaves 
are  simple,  alternate,  elliptic  to  c^vate 
in  shape,  and  blunt  or  rounded  at  die 
apex.  Both  leaves  and  twigs  are  gdden 
hairy  when  young.  Male  and  finiule 
flowers  are  borne  on  separate  plants 
(dioecious),  and  terminally  dustered. 
The  male  flowers  are  small,  tubular,  and 
finely  hairy;  the  female  flowers  are 
smaller,  less  than  one-fourth  inch  (one- 
half  centimeter)  long,  bell-shaped,  and 
also  finely  hairy.  The  fruit  is  an  eUiptic, 
one-seeded,  white  berry  that  is  less  than 
three  fourths  of  an  inch  (2  centimeters) 
long.  The  species  is  endemic  to  low 
elevation  evergreen  and  semi-evergreen 
forests  (subtropical  moist  forests)  on 
limestone  hills  in  the  karst  region  of 
northern  Puerto  Rico. 

Nearly  all  of  the  Imown  popiilations  of 
Daphnopsis  hellemna  have  been 
located  near  Puerto  Rico's  principal 
population  center  (the  San  Juan/ 
Bayamon  area).  As  a  result,  urban  and 
industrial  expansion  have  eliminated 
known  and  potential  habitat.  In 
particular,  construction  of  dwellings  and 
roads,  limestone  quarrying  for  diis 
construction,  landfills,  and  clearing  by 
yam  planters  have  together  reduced  the 
species  to  its  present  low  numbers.  In 
addition,  the  extreme  rarity  of  the 
species  and  its  dioecious  habit  lower  the 
probability  of  successful  seed 
production  and  dispersal. 

Daphnopsis  hellemna  was 
recommended  for  Federal  listing  by  the 
&nithsonian  Institution  (Ayensu  and 
DefiUpps  1978).  The  species  was 
included  among  the  plants  being 
considered  as  endangered  or  threatened 
species  by  die  Fish  and  Wildlife  Service, 
as  published  in  the  Federal  Rai^ster  (45 
FR  82479)  dated  December  15.  loea  The 
species  was  designated  category  1 
(species  for  whitm  the  Service  has 
substantial  information  supporting  the 
appropriateness  of  proposii^  to  list 
them  as  endangered  or  threatened),  and 
was  retained  in  categoiy  1  in  the 
November  28, 1983,  update  (48  FR  53640) 
of  the  1980  notice,  and  die  September  27, 
1985,  revised  notice  (SO  FR  39S26). 

In  a  notice  published  in  the  Fedetal 
Register  on  February  15, 1963  (48  FR 
6752),  the  Service  reported  die  earlier 
acceptance  of  the  new  taxa  in  die 
Smithsonian's  1978  book  as  under 
petition  within  die  context  of  section 


4(b)(3)(A)  of  the  Act,  as  amended,  in 
1962.  Tlie  Service  subsequendy  found  in 
October  of  1983. 1984.  and  1965,  diat 
listing  Dc^hmyjsis  hellemna  was 
warranted  but  precluded  by  other 
pending  listing  actions,  in  accordance 
widi  Section  4(b)(3)(B)(iii)  of  die  Act 
The  Service  proposed  Usting 
Daphnopsis  hellemna  on  Jidy  6, 1987  (52 
FR  25265). 

Smnmary  of  Comments  and 
Recommendations 

In  the  July  6. 1987,  proposed  rule  and 
associated  notifications,  all  interested 
parties  were  requested  to  submit  factual 
report  of  information  that  might 
contribute  to  the  development  of  a  final 
rule.  Appropriate  agencies  of  the 
Commonwealth  of  Puerto  Rico,  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment  A  newpaper 
notice  inviting  general  public  comment 
was  published  in  £7  Nuevo  Dia  on  July 
21, 1987.  Two  letters  of  comment  were 
received  and  are  discussed  below.  A 
public  hearing  was  neither  requested 
nor  held. 

Commento  were  received  from  the   i 
U.S.  Environmental  Protection  Agency 
and  Lorin  I.  Nevling  of  the  Illinois 
Department  of  Energy  and  Natural 
Resources. 

Administrators  of  the  U.S. 
Environmental  Protection  Agency  stated 
that  they  knew  of  no  ongoing  or 
proposed  actions  that  would  affect  the 
species  and  that  they  had  no 
information  on  the  status  of  the  species. 

Mr.  Loiin  Nevling.  the  author  of  a 
monograph  of  the  genus  Daphnopsis, 
suppOTted  the  listing  but  commented  on 
the  spelling  of  the  species  name.  The 
name  has  been  spelled  both  as 
helleriana  and  hellemna.  In  this  final 
rule  the  spelling  hellemna  has  been 
retained  in  ao^dance  with  the  rules  of 
ncHnenclature. 

The  Caribbean  Primate  Research 
Center,  in  a  telephone  conversation, 
expressed  interest  in  cooperating  with 
die  U.S.  Fish  and  WUdlife  Service  in  die 
conservation  of  this  species. 

Summary  of  Factors  Aff acting  the 
Spedes 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Daphnopsis  hellemna  should  be 
dassified  as  an  endangered  spedes. 
Procedures  found  at  section  4(a)(1)  of 
die  Endangered  ^)edes  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
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to  be  an  endan|ered  or  threatened 
species  due  td  One  or  more  of  the  five 
factors  descried  in  section  4(a)(1). 
These  factors  land  their  application  to 
DaphnopsJs  hftVerana  Uroan  (no 
common  nam^j  are  as  fcdlows: 

A.  The  presUtt  or  threatened 
destruction,  nwipcation,  or  curtailment 
of  its  habitat  M  range.  Modification  of 
habitat  and  dsr^  destruction  of  plants 
have  been  si^^itficant  factors  reducing 
the  number  mpc^hnopeia  hellerana. 
Deforestation  vept  construction  and  yam 
cultivation,  thtai  leveling  of  limestone 
hills  for  constraction  mateiiaL  and 
random  cutting  have  all  contributed  to 
the  species'  d&line.  The  Commonwealth 
(Autoridad  de  tlerras)  land  is  not  in  any 
protection  staias.  and  maybe  subject  to 
construction  of  roads  and  powerlines 
and  to  quarrying  for  construction 
material.  The  population  on  Federal 
land  is  not  recognized  or  protected  by 
any  existing  management  plan. 

B.  Overutilwation  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Taking  for  these  purposes  has 
not  been  a  documented  factor  in  the 
decline  of  thid  species.  However,  any 
take  by  curiosity  seekers  could  be 
extreoiely  detiteiental. 

C.  Disease  orpredation.  Disease  and 
predation  have  not  been  docimiented  as 
factors  in  the  feline  of  this  species. 

D.  The  inadequacy  of  existing 
regulatory  meoKmisms.  The 
Commonwealth  of  Puerto  Rico  has 
recently  adopnd  a  regulation  that 
recognizes  and  provides  protection  for 
certain  Commonwealth  listed  species. 
However,  Daphnopsis  hellerana  is  not 
yet  on  the  Coittncmwealth  list  Federal 
listing  would  provide  interim  protection 
and,  if  the  spmes  is  nhimately  placed 
on  the  Commoaweahh  list  enhance  its 
protection  and  possibilities  for  funding 
needed  reseaidi. 

E.  Other  nai^ral  or  manmade  factors 
affecting  its  c^htinued  existence.  Since 
Daphnopsis  h^lerana  is  dioecious,  and 
only  two  p(^Hdations  of  seven  plants 
each  are  known  to  exist  rarity  and  the 
resulting  effeots  on  reimiduction  and 
genetic  diversity  are  factors  that  could 
eventually  leakfto  die  species' 
extinction.  Seedlings  have  been 
observed  in  ll|«  past  but  there  is  no 
evidence  at  an^  site  that  they  survived 
to  mataritjc  FiHfaermore,  there  has  been 
a  steady  decline  ia  the  number  of 
mature  piaiits|^  sHes  that  have 
otherwise  reasained  ondistnrbed.  These 
observations  Sfggest  that  tecnntneBt  is 
not  adequate  fa  sustain  die  remaining 
populatians.  llhere  is  also  no  evidence 
of  vegetative  Mproduction  by 
Dep/mguis  h^lerana,  and.  thus,  the 
species'  oonti$jied  existence  may 
depend  141011  Mprodoction  from  seed 


and  maintenance  of  a  mhrinnim 
population  size. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past 
present  and  future  dizeats  fsced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  die 
preferred  action  is  to  list  Daphat^is 
hellerana  as  endangered.  Since  there 
are  so  few  individuals  remaining  and  a 
continuing  risk  of  tiamag^  to  the  plants 
and/or  dieir  habitat  endangered  status 
seems  an  accurate  assessment  of  the 
species'  condition.  The  reasons  for  not 
proposing  critical  habitat  for  this  species 
are  discussed  below  in  the  "Critical 
Habitat"  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  this  species  at  this  time.  The 
number  of  individuals  of  Daphnopsis 
hellerana  is  sufficientiy  small  that 
collecting  m  vandalism  could  serious 
affect  the  survival  of  the  species. 
Publication  of  critical  habitat 
descriptions  and  maps  in  the  Federal 
Register  would  increase  the  likelihood 
of  such  activities.  The  Service  believes 
that  Federal  involvement  in  the  areas 
where  this  plant  occurs  can  be  identified 
without  the  designation  of  critical 
habitat  All  involved  parties  and 
landowners  will  be  notified  of  the 
location  and  importance  of  protecting 
this  species'  habitat  Protection  of  this 
species'  habitat  would  also  be 
addressed  through  the  recovery  process 
and  through  the  Section  7  jeopaidy 
standard.  Therefore,  it  would  not  be 
prudent  to  determine  critical  habitat  for 
Daphnopsis  hellerana  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangned 
Species  Act  include  reco^iition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal, 
Connionwealth.  and  private  agencies, 
groups,  and  individuals.  The 
Endangered  ^ledes  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth 
and  requires  that  recovery  actions  be 
carried  out  for  all  listed  speciea,  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection  required 


of  Federal  agencies  and  the  probihitions 
against  taking  are  discussed,  in  part 
bdow. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  widi  respect  to  any  species 
that  is  listed  as  endangered  or 
threatened  and  widi  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  oo<yeration  provision 
of  the  Act  are  codified  at  SO  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  die  continued 
existence  of  such  a  spedeaor  to  destroy 
or  adversely  modify  its  critical  habitat 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  hiabitat  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  die 
Service.  No  critical  habitat  is  being 
proposed  for  Daphnopsis  hellerana,  as 
discussed  above.  Federal  involvement  is 
expected  only  if  there  is  a  change  in  the 
present  status  of  Natitmal  Institutes  of 
Health  lands  in  the  Toa  Baja  area. 

lie  Act  and  its  implementing 
regulations  found  at  SO  CFR  17.61. 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  mdangered  plant 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  Commonwealth 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  Uie 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
drcuBStances.  It  is  anticipated  that  few 
trade  permits  fw  Daphnopsis  hellerana 
will  ever  be  sought  or  issued  since  the 
species  is  not  known  to  be  in  cultivation 
and  is  uncommon  in  die  wild.  Requests 
for  copies  of  the  regulations  on  plants 
and  inquiries  regarding  them  may  be 
addressed  to  die  Office  of  Management 
Authority,  U.S.  Firii  and  Wildlife 
Service,  Hamilton  Building,  Room  400, 
Washington,  DC  20240  (202/343-4968). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessement  as  defined  under  the 
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authority  of  the  National  Environmental 
Policy  Act  of  1960.  need  not  be  prepared 
in  connection  with  regulations  adopted 
prusuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as  J 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  40244) 
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Audior 

The  primary  author  of  this  final  rule  is 
Ms.  Susan  Silander,  Caribbean  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
P.O.  Box  401,  Boqueron  Puerto  Rico 
00622  (800/851-7297). 

List  of  Subjects  in  50  CFR  Fait  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 
PART17— (AyENDED] 

Accordingly.  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 


Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows 

Autfaocity:  Pub.  L  93-205, 87  Stat.  884;  Pub. 
L  94-360. 90  StaL  911;  Pub.  L  96-632. 92  Stat 
3751:  Pub.  L  90-160, 83  StaL  1225;  Pub.  L  97- 
304. 98  Stat  1411  (18  US-C 1531  et  aeq.};  Pub. 
L  99-626. 100  Stat  3500  (1988),  unless  I 

otiierwise  noted.  I 

2.  Amend  1 17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
Thymelaeaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 


{17.12 

(h)*  *  • 


Species 


SoenMic  nente 


Coffwnon  neme 


Status 


OHicai 


SpacW 


ThymetoeacoQO    Mezefsuw 

tamty: 
Oaphnopsis  Hellerana..-.. 


None.. 


U.SA  (PR).. 


300 


NA 


NA 


Dated:  June  3. 19ea 
Susan  Recce,  ■  - 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc  88-14245  Filed  6-22-88;  8:45  am] 

BILUNa  COK  4Sie-<S-H 


50CFRPart17 

Endangered  and  Tttreatened  WHdNf  e 
and  Plants;  Detennination  of  i 

Ttweatoned  Status  for  Hymenoxya 
acauRa  var.  glabra  (Lakeakle  daisy) 

AOENCv:  Fish  and  Wildlife  Service. 

Interior. 

action:  Fuial  rule. 


t:  The  Service  determines 
threatened  status  for  Hymenoxys 
acaulis  var.  glabra  (Lalceside  daisy), 
under  authority  of  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended, 
lliis  plant  is  Icnown  only  from 
Manitoulin  Island  and  the  Bruce 
Peninsula  in  Ontaria  Canada,  where  it 
is  considered  rare,  and  one  fragmented 
population  in  Ottawa  Coimty,  Ohio.  It 
has  apparentiy  been  extirpated  from 
two  counties  in  Illinois.  The  Ohio    i 
populatitm  occurs  on  private  land, 
where  its  continued  existence  is 
threatened  by  habitat  alteration  caused 
by  limestone  quarrying  activities  and 
the  unmanaged  succession  of  woody 
overgrowth.  This  action  will  implement 


Federal  protection  provided  by  the  Act 
for  Hymenoxys  acaulis  var.  glabra. 
EFFECmn  DATI:  July  28, 1988. 

AOORESacs:  The  complete  file  for  this 
rule  is  available  for  bispection.  by 
appointment,  during  normal  business 
hours  at  the  Service's  Regional  Office  of 
Endangered  Species,  Federal  Building. 
Fort  Snelling.  Twin  Cities.  Minnesota 
55111. 

FOR  RNITHeR  MTOMIATION  CONTACT: 

James  M.  Engel,  Endangered  Species 
Coordinator  (see  ADOMSSn  section)  at 
612/725-3276  or  FTS  725-3276. 

•UPPiCMBNTAIIV  mromiATiON: 
BadcgiOnnd 

Hymenoxys  acaulis  vat.  glabra 
(Lalceside  daisy)  is  a  memlMr  of  the 
family  Asteraceae.  It  has  previoudy 
been  recognized  as  Actinea  herbacea 
(Greene)  Robins,  and  Actinea  acaulis 
(Pursh)  Spring  var.  glabra  (Gray)  Parker. 
While  conducting  taxonomic  research 
on  the  western  species  of  Actinea. 
Parker  (1950)  demonstrated  that 
Hymenoxys  acaulis  var.  glabra  is  the 
correct  name  for  the  plant. 

A  perennial  with  a  taproot  and 
branching  caudex.  Hymenoxys  acaulis 
var.  glabra  is  characterized  by  densely 
tufted,  thick  spatulate  to  neariy  linear 
basal  leaves  1-8  centimeters  (0.4-3.1 
inches)  long  and  up  to  1  centimeter  (a4 
inches)  wide,  strongly  punctuate  with  a 


scape-like  peduncle  5-25  centimeters  (2- 
10  inches)  high,  which  bears  a  scditary 
head  with  10-30  radiating  yeUow  rays. 
Most  individuals  in  a  population  tend  to 
bloom  at  the  same  time  in  late  AprU  to 
mid-May,  producing  radiant  mass  of 
yellow  flowers.  After  flowering  the 
plants  become  light  gray  in  color  and 
quite  inconspicuous  and  easily 
overlooked;  in  a  few  weeks  the  rich 
green  color  returns  (RE.  Moseley.  Ohio 
Department  of  Natural  Resources,  pers. 
comm.  September  1985).  DeMauro  (Will 
County  Illinois.  Forest  Preserve  District, 
pers.  comm.  1987)  reporta  observing  a 
gray  color  and  flattening  of  leaves  of//. 
acaulis  var.  glabra  when  the  plant  is 
water  stressed;  the  daik  green  color 
returns  several  hours  after  watering. 

In  the  United  States  Hymenoxys 
acauHrnx.  glabra  is  currenUy  known 
from  one  bv^^mented  population  on  the 
Marblehead  Peninsula  in  Ottawa 
County.  Ohio,  where  it  occurs  on  dry 
rocky  prairie  habitat,  much  of  which  has 
been  altered  by  limestone  quarrying 
actiidties  (Weed  188a  Wunderiin  1971. 
Cusick  and  Bums  1964).  The  plant  has 
also  been  recorded  from  Will  and 
Tazewell  Counties  in  Illinois  (Wunderiin 
1971.  John  Schwegman.  Illinois 
Department  of  Ouiservation.  pers. 
conun.  April  1986).  The  Illinois 
populations,  however,  are  considered  to 
be  extirpated  (Schwegman,  pers.  comm. 
April  1966).  In  Canada,  where  the  plant 
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is  considered  rare,  it  is  known  from  two 
locations  oa  the  Bruce  Peninsula  with 
the  largest  population  scattered  in  two 
5-acre  patdies,  and  approximately  12 
sites  on  Manitoulin  Island  (RV.  Elliot, 
Steves  Bay]  Ontario,  pers.  comm.  1087, 
White  and  |(aher  1983.  Dd^auro  1987). 
Available  rebords  do  not  indicate  a 
serious  recaat  decline  in  the  Canadian 
populations,ibut  uncontrolled  woody 
overgrowth!  always  poses  a  threat. 

Moseley  |i930)  raised  a  question 
about  wdietner  this  plant  is  indigenous  to 
Ohio,  althojigh  Weed  (1890]  had  pointed 
out  that  it  hud  been  found  on  the  Marble 
head  Penini^a  of  Ottawa  County  as 
long  as  any^e  then  alive  could 
remember.  Qusick  and  Bums  (1984) 
noted  that  the  habitat  in  Ohio  closely 
resembles  t)K  Canadian  habitat,  where 
the  plant  is  iQonsidered  indigenous. 
Allison  Cuait:k  (Ohio  Department  of 
Natural  Resources,  pers.  comm.  April 
1986)  considers  the  plant  native  to  die 
Marble-head  Peninsula.  Some  additional 
research  is  needed  regarding  population 
genetics  of  Uiis  species. 

Federal  antions  on  the  Lakeside  daisy 
began  wiUiSection  12  of  the  Endangered 
Species  Aci  bf  1973  (Act),  which 
directed  th4  pecretary  of  the 
Smithsonian  Institution  to  pr^are  a 
report  on  tliose  |dants  considoed  to  be 
endangered,  threatened,  or  extinct  This 
report,  desig^ted  as  House  Document 
No.  94-^1.  wu  presented  to  Congress  on 
January  9. 1|975.  On  July  1. 1975.  the 
Service  published  a  notice  in  the  Federal 
RegMar  (40  fR  27823)  of  iU  acceptance 
of  die  SmitliiSonian  Institution  report  as 
a  petition  within  the  context  of  section 
4(c)(2).  now  action  4(b)(3)(A).  of  die  Act 
and  6t  its  ii  .^tion  thereby  to  review 
the  status  of! those  plants.  Hymenoxyg 
acaulis  var  glabra  was  included  in  the 
July  1, 19;^5,  notice  of  review.  On 
December  1 1 1980  (45  FR  82479),  and 
September  )a,  1085  (50  FR  38525),  die 
Service  pul^lished  revised  notices  of 
review  for  Mtive  plants  in  die  Fedaeal 
Ragtetar  Hymenoxys  acaulis  var.  glabra 
was  included  in  those  notices  as  a 
category  1  ^fedes.  Category  1  species 
are  those  fos  which  data  in  the  Service's 
possession  Indicate  that  proposing  to  list 
is  warranteip. 

The  End^i^red  Spedes  Act 
Amendmeqts  of  1982  required  that  all 
petitions  pmding  as  of  October  13, 1982, 
be  treated  ai  having  been  submitted  on 
that  date.  Hie  deadUne  for  a  finding  on 
those  species,  including  Hymenoxys 
acaulis  var.  glabra,  was  October  13. 
1983.  In  October  1983. 1984. 1985,  and 
1986.  the  petition  finding  was  made  that 
listing  Hyni^oxys  acaulis  var.  glabra 
was  warranted  but  precluded  by  other 
pending  listing  actions,  in  accordance 


widi  section  4(b)(3)(B)(iii)  of  die  Act 
Such  petitions  are  recycled  under 
section  4(b)(3)(c)(i).  The  August  19, 1987. 
proposal  (52  FR  31048)  to  determine 
threatened  status  for  H.  acaulis  var. 
glabra,  constituted  the  final  required 
finding  for  this  species,  that  the  action 
requested  by  the  petitioner  was 
warranted. 

Summary  of  Comments  and 
ReGommendatiims 

In  the  August  19, 1987,  proposed  rule 
(52  FR  31048)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments, 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  inviting 
public  comment  was  published  in  the 
Port  Clinton  News  Herald  on  September 
3,1987. 

Ten  commenfs  were  received.  Seven 
comments  expressed  support  for  the 
proposal  including  the  Ohio  Department 
of  Natural  Resources,  the  Illinois 
Department  of  Conservation,  the  Royal 
Botanical  Gardens  of  Canada,  and  four 
private  parties.  The  letter  from  the  Royal 
Botanical  Gardens  pointed  out  that  a 
minor  construction  project  or  well 
intentioned  'Veed  killers"  could 
exterminate  the  population  on  the 
Marblehead  Peninmda.  One  person  who 
submitted  a  comment  believed  that  the 
mining  (quanying)  activities  posed  a 
serious  threat  to  this  qiedes.  Another 
person  provided  additional  status, 
biological,  and  monitoring  information 
accumulated  as  a  graduate  student 
while  working  with  this  species. 
Another  party  who  has  observed  H. 
acaulis  var.  glabra  for  about  40  years, 
voiced  concerns  over  increased 
quarrying  activities  that  continue  to 
adversely  affect  this  spedes.  The  Ohio 
Department  of  Natural  Resources 
advised  of  recent  land  acquisition 
attempts  to  bring  one  of  die  populations 
on  the  Marblehead  Peninsula  under 
public  ownership,  but  negotiations  so  far 
have  been  unsuccessful.  The  Illinois 
Department  of  Conservation  advised 
that  although  extirpated  fixim  the  State, 
the  plant  is  on  the  offidal  endangered 
species  list,  whidi  prohibits  the  sale  or 
offer  of  sale.  The  Illinois  Department  of 
Conservation  now  owns  the  site  in 
Tazewell  County,  which  formeriy 
supported  the  Lakeside  daisy,  and 
believes  that  with  proper  management  a 
reintroduction  effort  would  be  in  order. 
Three  additional  comments  were 
received  that  offered  no  new 
information  and  did  not  take  a  position 


on  the  proposal.  One  of  these 
respondents,  a  botanist  suggested,an 
additional  synonym  [Tetraneuris 
scaposa  var.  scaposa)  for  the  taxon,  but 
acknowledged  that  supporting  evidence 
has  not  yet  been  published. 

Summary  of  Facton  Affecting  the 
Spedes 

After  a  thorough  review  and 
consideration  of  information  available, 
the  Service  has  determined  that 
Hymenoxys  acaulis  var.  glabra  should 
be  dassified  as  a  threatened  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Spedes  Act  (16  U.SC. 
1531  et  seq.)  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  act  were 
followed.  A  species  may  be  determined 
to  be  endangered  or  threatened  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Hymenoxys  acaulis 
(Pursh)  Paiicer  var.  glabra  (Gray)  Paricer 
(Lakeside  daisy)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  most  serious 
threat  to  the  Lakeside  daisy  is  habitat 
destruction.  This  plant  is  found  in  open, 
dry,  rocky,  prairie  areas  where  active 
limestone  quarrying  occurs.  The 
Marblehead  Peninsula  population 
consists  of  seven  scattered  sites  within 
a  4  square  mile  area,  all  on  privately 
owned  land  in  an  area  where  active 
limestone  quarrying  is  being  conducted 
now,  and  has  been  conducted  for  150 
years.  Quarrying  activity  has  destroyed 
most  of  the  original  prairie  habitat 
Where  quarrying  activities  are 
conducted,  any  existing  Lakeside  daisy 
plants  are  completely  destroyed.  Once 
quarrying  has  ceased  on  an  area,  the 
plant  occasionally  reappears  afier  a 
period  of  15-20  years  but  not  abundantly 
(Allison  Cusick,  Ohio  Department  of 
Natural  Resources,  pers.  comm.  1986). 
Because  the  quarrying  activities  have 
moved  from  area  to  area,  the  "cycled 
from  destroyed  habitat  to  subsequent 
reappearance  of  the  plant  years  later 
has  been  continuous  for  70-80  years  on 
this  small  area  of  the  Marblehead 
Peninsula  (Cusick  pers.  comm.  1986). 
Cusick  points  out  that  wlule  the 
Lakeside  daisy  is  easily  grown  when 
transplanted  into  gardens,  it  does  not 
seem  to  expand  its  natural  range.  In 
addition,  the  succession  of  overgrowth 
by  woody  spedes  reduces  the  open 
sunny  habitat  necessary  for  the  plant's 
survival  (Cusick  and  Bums  1984. 
DeMauro  1987).  Cusick  and  Bums  (1984) 
also  noted  that  overcollecting  for 
gardens  is  a  hazard,  because  the  plant  is 
one  of  Ohio's  more  spectactilar 
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wildflowers.  OeMauro  (pen.  comn. 
1987)  reports  that  several  nurseries  in 
Illinois  and  Wisconsin  provide  Lakeside 
daisy  seeds,  bat  does  not  believe  the 
trade  is  significant  PopulatioBS  have 
been  extirpated  in  Will  and  TaxeweU 
Counties  in  Ohio  due  to  quarrying, 
grazing,  and  industrial  activies 
(Schwegman,  pers.  comm.  1966).  Since 
all  of  the  remaining  Lakeside  daiay 
plants  are  found  on  privately  o«vned 
land,  some  foim  of  land  protectioa  and 
management  rights  are  needed  in  4»der 
to  protect  the  existing  population  and 
manage  the  woody  overstoiy.  Rtivisions 
of  the  Endangered  ^cies  Act  of  1973. 
as  amended,  will  enhance  and  reinforce 
protection  efibrts. 

B.  OveniUIizaUon  for  coaunerciaL 
recreational,  scientific,  or  educational 
purpose.  Commercial  tradfe  of  this  plant 
is  not  known  to  be  extensive.  Because  it 
is  easily  transplanted  and  has  very 
sbo«vy  flowers,  the  possibility  for 
increased  commercial  trade  is  present 
Several  nurseries  in  Illinois  and 
Wisconsin  provide  Lakeside  daisy 
seeds,  but  it  does  not  appear  the  volume 
is  significant  (M.  Demaura,  pers.  comm. 
1987). 

C  Disease  or  predatioa.  None  knowm. 

D.  The  inadequacy  of  existing 
regulatory  aiechaaisau.  Hymeaaxys 
acaulis  vvt.glabra  is  o£Bc&aMy  listed  as 
endangered  by  the  States  of  OIbo  and 
Illinois.  Ohio  law  prohibits  coaunerical 
taking  of  any  State-listed  plant  from  its 
native  habitat  The  law  also  prohibits 
the  taking  of  any  listed  species  for  any 
purpose  without  either  the  written 
permission  of  the  landotvnCT,  or  a 
collecting  permit  bom  the  Department  of 
Natural  Resources  and  verbal 
pennission  of  the  landowner.  Blinois 
law  protects  plants  od  State  lands  and 
prohibits  the  sale  or  offer  of  sale.  These 
prohibitions  on  trade  and  coUecti^  do 
not  specificaUy  provide  for  protection  or 
management  of  the  species  habitat 
These  r^ulatioas  wUl  be  ftwther 
strengtkuied  by  prohibilians  of  the 
Endangered  Species  Act  The  Ohio 
Department  of  Natural  Resouraes  is 
negotiating  with  a  landowner  for  the 
purchase  of  a  site  where  the  Laloesiile 
daisy  occurs,  but  so  far  these 
negotiations  have  been  uasuooesefuL 
Hymeaaxys  acaulis  var.  ^ahra  is  not 
protected  under  the  Ontario  Endangered 
Species  Law. 

E  Other  Batumi  or  mamnade  factors 
affecting  its  continued  existence. 
Results  ot  a  reproductive  stedy  by 
DeMauro  (1862)  indicates,  mkI  father 
substantiates  that  Hymenoxyt  acaulis 
var.  glabra  is  self  ■rompatibfa.  Tlus 
may  hove  been  a  factor  leadii^  to  the 
natural  disappearance  of  o^ie  of  llie  last 


Lakeside  daisy  populations  in  lUinois 
(DeMauro  196^ 

The  Service  has  caiefully  esecssed  tfie 
best  scientific  and  oonnwrcial 
information  evaiiable  regaidmg  the  past 
present,  and  fwtne  thraets  fiaoed  by  the 
species  in  detennining  to  make  this  rale 
final.  Based  upon  this  evaluation,  the 
preferred  action  is  to  list //yznenoorys 
acaulis  var.  ^abra  as  threatened.  In  the 
United  States  only  one  fn^gniented 
population  of  this  species  is  known  to 
survive.  It  is  on  privately  owned 
property  and  receives  no  protection  or 
management  designed  to  enhance  its 
likeHfaood  of  continued  existence. 
Threatened  status  is  appropriate  for  the 
spedes  as  a  whole,  because  without 
protection  and  further  research  the 
present  vulnerability  of  the  species  to 
become  endangered  will  continue.  For 
reasons  detailed  below,  it  is  not 
considered  prudent  to  designate  critical 
habitat 

Critical  Habitat  _ 

Section  4(a)(3)  of  the  Act  b»  amended, 
requires  that  to  the  laavinini  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  designation  of  critical 
habitat  is  not  considered  to  be  prudent 
when  such  designation  would  not  be  of 
net  benefit  to  the  species  involved  (50 
CFR  424.12).  The  Service  believes  that 
designation  of  critical  habitat  for 
Hymenoxys  acaulis  vax.  glabra  %vouki 
not  be  prudent  because  no  benefit  to  the 
species  can  be  identified  that  would 
outweigh  the  potential  threat  of 
vandalisra  or  ooUectfon.  which  might  be 
exacerbated  by  the  publication  of  a 
detailed  critical  habitat  descripdoa  and 
map. 

AvaHaMe  ConsetTatiou  Measims 


Conservation  aieeaures  provided  to 
species  listed  as  endaqgerad  or 
threatened  under  the  rinlwiifiiiail 
Species  Act  ioclede  recoi^lien. 
recovery  actions.  requireaeBts  far 
Federal  protectien.  and  profaibitiaas 
against  certain  practioea.  Keoqpiitiaa 
through  listing  enoooragaa  and  iwndU  in 
conservation  actions  by  Federal.  State, 
and  private  ageadea,  groapa.  and 
individaala.  Thm  Emtaoasfcd  pieties 
Act  provides  for  poaaibte  land 
acquisittaa  and  i  mimslliai  wi&  the 
States,  it  alae  teqairBB  that  racbveiy 
actions  be  canted  oat  for  Bated  spades. 
Such  actioas  art  initiated  by  the  Service 
foUowiog  the  lislteg.  Potenltel  racoveiy 
activilies  jndade  vegetatiuu  oootrol  <tf 
woody  oventaiy  and  mintnidactian  into 
areas  of  the  plot's  histailc  raase.  The 
protecHon  required  of  Federal  t 


and  prahibitioas  against  collecting  are 
discussed,  in  part  below. 

Section  7{a)  of  llie  Act  es  amended, 
reqiares  reaeial  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endai^ered 
or  Areetened  and  with  respect  to  ite 
criticd  haUtat  ff  any  is  being 
designated.  Regulations  implemeutiug 
this  interagency  cooperation  provision 
of  the  Act  are  codffied  at  SO  CFR  Fait 
402.  SectioD  7(aK2)  reqaires  Federal 
agendes  to  eDsare  that  activities  they 
autfMMiae,  fond,  or  carry  out  are  not 
likely  to  feopaniize  tfie  oon Awed 
existence  of  a  listed  ^edes  or  to 
destroy  or  adversely  nodify  ill  critical 
habitat  If  a  Federal  action  may 
adversely  affect  a  listed  apedes,  or  its 
critical  habitat  the  reeponsiUe  Federri 
agency  must  enter  into  formal 
consuKation  with  the  Service.  Same  the 
Lakeside  ddsy  te  not  known  to  grow  on 
Federal  lends,  littfo  if  any  Federal 
involvemmt  is  antidpatod. 

The  Ad  and  its  implementing 
regulations  found  at  90  Cnt  17.71  and 
17.72  set  forai  a  eericia  of  general  trade 
proldUtioiis  and  exoeptionB  lint  apply 
to  all  endangered  plant  spedes.  Wtdi 
respect  to  Hymenoxys  aomdis  var. 
glabra,  aU  trade  pnMbitions  of  section 
9(aKZ)  of  the  Act  ira|4eiiiented  by  SO 
CFR  17:71  apply.  Iliese  proMbWous.  fai 
part  make  it  illegd  fior  any  parson 
subjed  to  Uie  farisdi<Moa  of  flie  United 
States  to  import  or  export,  transport  in 
iatorstate  or  for^^  conmeroe  in  the 
coarse  of  a  oeamettlal  activity,  ad  or 
offer  for  srfe  this  spedes  in  interstate  or 
forei^  oonneroe,  or  remove  H  from 
areas  mder  Fedeisri  jiaisdictiuu  and 
reduce  it  to  poaseaaion.  Seeds  from 
cultivated  spedmens  of  ferae  twied  plant 
spedes  ere  exempt  from  diese 
prohibitions  provided  that  a  statement 
of  "cultivated  oii^**  appears  on  their 
contriaecs.  GertaiB  exceptions  can 
apply  to  agmte  of  fte  Senriee  and  State 
conaervatioa  agandea.  The  Ad  end  50 
CFR  aad  17.72  dao  provide  fertile 
issuance  of  pemito  to  cany  oat 
otherartse  prcidWted  ectivifiea  involving 
endangerad  apedes  ander  ceifdn 
drcumstanoes.  R  is  entidpeted  that  few 
trade  permits  would  ever  be  aoa|^  or 
issued,  since  tfate  ptant  te  not  oommuH  in 
cultivation  or  in  the  wfld.  Reqoeate  for 
copies  of  the  regofoMons  «a  ]riaate  and 
inqiditea  regstdiag  Hkem  may  be 
addressed  to  the  Office  ef  Maoagement 
Autiiority.  U.S.  Fish  and  WUdlfe 
Service,  PXX  Bex  27329,  Cental  Station. 
Washington  DC  20036  (709/343~«866). 

National  Envlrwnantal  RiBcy  Act 

The  Fish  and  WUdtfe  Service  hes 
determined  tfiat  an  EnvironBiental 
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Assessment,  ^s  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connectioti  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  Aiaotice  outlining  the 
Service's  reasons  for  this  determination 
was  publish^  in  the  Federal  Register  on 
October  25. 1963  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 


PART  17-(AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205, 87  Stat.  884:  Pub. 
L  94-359, 90  Stat  911:  Pub.  L  95-«32. 92  Stat. 
3751;  Pub.  L  96-159;  93  Stat  1225:  Pub.  L  97- 
304. 96  Stat  1411  (16  U.S.C.  1531  et  aeq.]:  Pub. 
L  99-625. 100  Stat.  3500  (1986).  unless 
otherwise  noted. 

2.  Amend  9 17.12(h)  by  adding  the 
following,  in  alphabetic  order  under  the 
family  Asteraceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 

$17.12    Endangered  and  ttweetended 


(h)* 


Spades 


Scientific 


ConHnon  name 


Hisioric  range 


Status 


WhenNsted 


Critical 
hatMtat 


Special 
rules 


Asteraceae— AsMr  family: 


HymerKMys 


acaulis      var.    Lakeside  daisy- 


U.SA  (OH,IL)  Canada  (ON).. 


810 


NA 


NA 


Dated:  June  la,  1988. 

Susan  Recce, 

Acting  Aasiatant  Secretary  for  Fiah  and 
Wildlife  and  Parka. 

|FR  Doc.  88-14246  Filed  6-22-88;  8:45  am] 
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50  CFR  Rait 


V 


ndangeredjHid  Threatened 
nd  Plants;  Qetenninatlon  of 


Wildlife 


and 

Endangered  Status  for  Arenaria 

cumberlandansis 

AOENCV:  Fisk  and  WUdlife  Service, 
Interior. 

ACnoH:  Final  rule. 


T.  The  Service  determines 
Arenaria  cumberlandensis  (Cumberland 
sandwort)  td  be  an  endangered  species 
under  authotity  of  the  Endangered 
Species  Act  df  1973  (Act),  as  amended, 
liiis  small  plant  is  known  from  only  five 
sites,  one  in  Kentucky  and  foiu-  in 
Tennessee.  The  species  is  endangered 
by  timber  hajivesting.  tran^iling  by 
recreational  ^sers  of  its  imique  habitat, 
and  destruction  of  its  habitat  by 
collectors  ofikidian  artifacts,  li^is  action 


will  implement  the  Federal  protection 
provided  by  the  Act  for  Arenaria 
cumberiandensis. 
EFFECTIVE  DATE:  June  23. 1988. 
ADORESSCS:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Asheville  Field  Office.  U.S. 
Fish  and  Wildlife  Service,  100  Otis 
Street,  Room  224.  Asheville.  North 
Carolina  28801. 
nUmiEII  INFORMATION  CONTACT:  Mr. 

Robert  R.  Currie  at  the  above  address 
(telephone  704/259-0321  or  FTS  672- 
0321). 

SUPPLEMENTARY  INFORMATION: 

Background 

Arenaria  cumberiandensis 
(Ctunberland  sandwort)  was  described 
as  a  new  species  by  Wofford  and  Krai 
(1979).  This  perennial,  herbaceous 
member  of  the  Pink  family 
(Caryophyllaceae)  is  4  to  6  inches  (10  to 
15  centimeters)  tall  and  has  small, 
White-petaled  flowers  and  relatively 
long,  narrow  leaves.  It  is  distinguished 
fixim  a  related  species,  Arenaria  glabra, 
by  the  presence,  at  flowering,  of  basal 
rosettes  of  leaves  and  by  its  wider  and 


thicker  leaves.  Additionally,  Arenaria 
cumberiandensis  flowers  in  late  Jirne 
and  early  Jtdy,  while  Arenaria  glabra 
flowers  in  late  April  and  early  May 
(Wofford  and  Smith  1980). 

Arenaria  cumberiandensis  is  known 
only  from  a  limited  portion  of  the 
Cumberland  Plateau  in  northH:entral 
Tennessee  and  adjacent  Kentucky.  It  is 
restricted  to  shady,  moist  rockhouse 
floors,  overhanging  ledges,  and  solution 
pockets  in  sandstone  rock  faces. 
Rockhouses  were  defined  by  Wofford 
(1976)  as  "cave-like  overiiangs  resulting 
fit)m  differential  weathering  of 
sandstone."  This  species  occius  where 
the  correct  combination  of  shade,  high 
moisture,  cool  temperatiu«s,  and  high 
humidity  provides  appropriate  habitat 
conditions.  These  habitat  requirements 
are  in  sharp  contrast  to  those  of  other 
members  of  the  genus  in  the 
southeastern  United  States,  which  are 
typically  found  in  hot,  dry  areas  in  full 
Sim  (Wofford  and  Krai  1979,  Wofford 
and  Smith  1980).  The  five  currently 
known  populations  of  A. 
cumberiandensis,  one  in  Kentucky  and 
fotu-  in  Tennessee,  are  described  below. 


t 
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1.  McCreary  County.  Kattuckj.  This 
small  population,  which  is  about  1  mile 
from  the  Tennessee  State  line,  is  tfie 
only  known  popskticn  is  the  State.  It 
was  discovered  by  Mr.  Max  Medley 
during  a  thorough  search  of  the  area  far 
rare  plants.  The  area  is  maaaged  by  the 
Daniel  Boone  Natioaal  Forest  Tlueats 
to  the  site  include  habitat  destruction  by 
collectors  of  Indian  artifacts,  inkers, 
campers,  and  other  recreational  users  of 
the  area.  Timber  removal  in  or  adjacent 
to  fte  habitat  supporting  the  species 
would  also  have  significant  adverse 
impacts  on  the  population  by 
eliminating  the  shade,  high  moisture  and 
humidity,  and  oool  temperatures  wlucfa 
Arenan'a  aimberlandenas  requires.  At 
the  present  time  no  timber  han^ests  are 
planned  near  tids  site  (Brian  Knowles, 
Daniel  Boone  National  Fbrest.  personal 
communication,  (1988). 

2.  Fentress  and  Morgan  Counties, 
Tennessee.  This  small  population  is 
located  on  privately  and  publicly  owned 
land  on  the  east  and  west  sides  of  Clear 
Fork  River.  At  this  point  the  river  forms 
a  part  of  the  boundary  between  Fentress 
and  Morgan  Counties.  The  Fentress 
County  portion  of  the  populatioa  is 
managed  by  the  National  Park  Service 
as  a  part  of  the  Big  South  Fork  National 
River  and  Recreation  Area.  The  Fentress 
County  population  segment  is  under 
stress  because  it  occurs  in  an  area  that 
is  much  drier  than  the  habitat  in  which 
A.  cumberkmdensis  is  characteristically 
found.  This  was  the  driest  site  observed 
by  Wofford  and  Smith  (1960)  during 
their  status  survey  of  the  species.  Hie 
privately  owned  Morgan  County  part  of 
this  population  occurs  in  the  shaded, 
moist  habitat  more  typical  of  the 
species.  All  of  the  plants  are  potentially 
threatened  by  tiamtrfing  by  hikers, 
campers,  and  Indian  artifact  coUectors, 
and  adverse  habitat  modification  l^ 
timber  harvesting. 

3.  IVckett  County,  Tennessee.  This 
site,  located  writhin  Pickett  State  Park 
and  Forest,  is  owned  by  the  State  of 
Tennessee  and  is  auuiaged  by  the 
Tennessee  Departnent  of  Coasenration, 
Division  of  Forestry.  Tlie  area  supports 
the  largest  populabon  of  Arenaria 
cumberiaadeasis  as  well  as  several 
excellent  examples  of  the  unique 
rockhouse  flora  found  only  oo  the 
Cumberland  nateaa.  Existii^  throats  to 
the  species  at  this  site  include  hiking. 
camping,  picnicking,  rappelling.  and 
other  recreational  use  <^  the  area.  A 
potential  threat  to  the  population  is  ai^ 
timber  removal  that  is  not  planned  with 
the  conservation  of  Cusiberland 
sandwort  as  a  primary  consideration. 

4.  Fentress  County.  Tennessee.  This 
very  smaD  population  contains  less  than 


six  chimps  of  plants  and  is  locsted 
within  the  watershed  of  a  nmnidpaBy 
owned  water  siqiply  reservoir.  At  die 
present  time,  the  oidy  known  threat  is 
this  population's  small  sise  and  its 
consequent  vulnerability  to  extiipati<m 
by  nataral  popalatktn  level  fluctuations 
(WofiEord  and  Smith  IMO). 

5.  Scott  County,  Tennessee.  This  small 
population  is  within  the  boundaries  of 
the  Big  South  Fork  National  River  and 
Recreation  Area  and  is  mani^aftd  by  the 
National  Park  Service.  The  population  is 
small  consisting  of  approxiiaately  SO 
clumps.  The  site  has  been  severely 
impacted  by  trampling  by  recreetional 
visitors  to  the  area,  by  collectors  of 
Indian  artifacts,  and  by  trash  dumping 
(Woffiord  and  Smith  1960). 

The  Service  funded  a  status  survey  of 
A.  camberlandensis  in  1979  ^d 
received  the  final  report  in  October 
1980.  Based  on  this  report  the  spedes 
was  included  in  category  1  of  a 
comprehensive  plant  notice  of  review  in 
the  Federal  RegMar  of  December  15. 
1980  (45  FR  82460),  and  in  an  updated 
notice  in  the  Fadwal  "tufftTT  <^ 
September  27. 1985  (50  FR  39528). 
Category  1  comprises  those  species  for 
which  the  Service  has  current 
information  supporting  proposed 
endangered  or  threatened  status. 

All  plants  covered  by  the 
comprehensive  plant  notices,  such  as  A. 
cumberJandensiS,  are  treated  as  being 
under  petition.  Section  4(b)(3)(B)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  in  1982.  requires  the  Secretary 
to  make  certain  findings  on  p«>nHi»^ 
petitions  within  12  months  of  their 
receipt  Section  2(b)(1)  of  Ae  1962 
Amendments  fiirtiier  reqinres  that  all 
petitions  pending  on  October  IS.  1982, 
tie  treated  as  having  been  newly 
submitted  on  that  date.  On  October  13. 
1983;  October  12. 19B«;  and  Octoberll. 
1985;  the  Service  found  that  tin 
petitioned  listing  of  i4/«narR7 
ciunbeHandensis  was  warranted  but 
precluded  by  otiter  Hating  actions  of  a 
higher  priority  and  that  additional  data 
on  vulnerability  and  threats  were  still 
being  gathered. 

On  July  e,  1987,  the  Service  published. 
in  the  Federal  Register  (52  FR  25288).  a 
proposal  to  list  Arenaria 
cumbeHandensis  as  an  endangered 
speices.  Tliat  proposal  constituted  the 
final  1-year  finding  as  required  by  the 
1982  Amendmentslo  the  Endangoed 
Species  Act.  The  proposal  provided 
information  on  the  species'  biology, 
status,  and  threats,  and  the  potential 
implications  of  listing.  The  jHxiposal  also 
solicited  comments  on  the  status, 
distribution,  and  threate  to  the  species. 


Summary  of  ( 


land 


hi  the  July  5, 1967.  proposed  nde  and 
associated  notificationa,  all  interested 
parties  were  requested  to  sidMnit  fisctaal 
reports  or  inCoratation  that  an^t 
contribute  to  the  develepaent  of  a  final 
rule.  Appraptiate  Slate  agencies,  couaty 
governments.  Federal  agencies. 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  nonanent  Nesvapapcr 
notices  inviting  pdbHc  comment  were 
publiriied  in  late  July  19B7  in  the 
Fentress  Courier  Qamestown, 
Tennessee),  Morgan  County  News 
(Warburg.  Tennessee).  Pickett  Couaty 
Press  (Byrdstowa.  Tennessee). 
Independent  HeraU  {Oneida. 
Tennesaee).  umiMoCretaj  County 
Record  {WtMay  City.  Kentucky).  The 
Service  rsceived  14  ff<«"if  nts  on  die 
proposed  nde.  AH  oonunente  received 
through  October  5. 1987,  were 
considered  in  devek^iing  &is  final  rule 
and  are  discussed  below. 

Of  the  14  responses  to  the  proposed 
rule,  four  wore  from  Federal  agencies, 
six  from  State  ot  local  agoicies,  and 
four  from  private  organizations  or 
individuals.  Support  for  the  proposed 
addition  of  Arenaria  aiunherlandeaais 
to  the  Federal  list  of  endangered  species 
was  expressed  by  nine  commento. 
Additional  information  on  the  species  or 
on  the  impacts  of  the  proposed 
protection  of  this  species  on  specific 
agencies  or  programs  was  provided  in 
three  comments.  Two  commente  were 
nonsubstantive  in  nature  No  objections 
to  the  proposed  protection  of  i4ABiMimi 
cumberlaadeaus  were  received. 

The  Service  has  incoiporated  the 
additional  information  received  on  this 
species  into  the  final  rule.  The  Service 
concurs  with  the  conclusion  reached  hy 
nine  reviewers  that  Arenaria 
cumberiandensis  SKrits  listing  as  an 
endangered  species  under  the  Act 

Summary  of  Factors  Affecting  ttn 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Arenaria  cundieHandensie  should 
be  classified  as  an  endangered  species. 
Procedures  found  at  section  4(aXl)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seg.]  and  regidatioBS  (50  CFR 
Part  424]  promulgated  to  implement  the 
listing  provisions  of  die  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threateaed 
spedes  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
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Arenaria  cumbkklandenais  Wofford  and 
Krai  (Cumberland  sandwortl  are  as 
follows: 

A.  ThepaaeMarUinatened 
de8tructi<m,  modification,  orcaitaiiamiU 
of  its  habitat  orltaage.  Arenaria 
cumberlandenau  is  endangered  directly 
and  indirectly  t|y  hnna  activities  in 
and  adjacent  toi  )ts  unique  habitat  The 
spedes  is  fMmd  ^o  the  saadjr  Aran  <rf 
roddKnues,  in  ^dfation  pockets  on  the 
face  of  8uidsta«k  cttOi,  sod  CO  ledges 
beneath  overhaf:iging  sandstone. 
Significant  thraib  to  the  plants  growing 
on  the  rockhoo^^  Boon  iodude 


oompera, 
Idoais  rappelHng  down 
aad'lpothuBters*' 
fockhousosfor 
Bitifscts.  Hie  phnts 
andinsoluBon 


tranpliagbyl 

ptaifcfaeis.  iadi^ 

the  sandstone  I 

digging  within  i 

American  i 

growing  on  le 

pockets  on  tfwi 

totaoBq^iqglqri 

the  difbL  Most  j 

potentially  thteaianad  by  tiflriier 

removal  in  or  afiacent  to  the  sites 

supporting  tfie  nodes,  boreased 

sunlight  on  the  ^ants  and  subsequent 

alteration  of  thd  knoisture  conditions 

would  probablyj  lead  to  exti^tion  of 

Arenaria  cumbetlandeasis  from  the 

timbered  area.  ; 

B.  Orerutiliai^lfon  forcoamtmcial, 
recreational,  fj*-*>f!^  orsducatioaal 
purposea.  Aren^^'a  cmnberlandensia  is 
not  currently  a  tomponant  of  the 
commercial  trade  in  natfve  plants.  Its 
small  size  and  nastrictive  >««*"*?» 
requirements  should  limit  future 
demands  resultlilg  from  increased 
publidty  of  the  b^edes  to  a  few  wild 
flower  enthusiaMs  spedalizing  in  rare 
spedes.  Several  of  the  known 
populations  arefery  small  and  could  be 
siffoificantly  dakaged  or  extirpated  by 
scientific  collecting.  The  adverse 
impacts  of  som^  recreational  activities 
have  been  addr^sed  in  die  preceding 
section. 

C.  Disease  orpredation.  Disease  and 
predation  are  n0t  known  to  be  fadors 
affecting  the  continued  existence  of 
Cumberland  sa^idwort  at  this  time. 

D.  The  inadeal/acy  of  existing 
regulatory  meaumisms.  Arenaria 
cumberlandensH  is  listed  as  an 
endangered  spejcdes  on  Tennessee's  list 
of  endangered,  threatened,  and  rare 
plant  spedes.  Itle  Tennessee  Rare  Plant 
Protection  and  Cbnservation  Ad 
prohibits  taking  without  the  pennission 
of  the  landownot  and  requbes  that  any 
commercial  adl^ty  in  the  spedes  be 
authorized  by  pjefmiL  The  spedes  is 
listed  as  endangered  on  Kentucky's 
unoffidal  list  of  Endangered,  threatened, 
and  rare  spede^jprepared  by  a  review 
committee  of  the  Kentucky  Academy  of 
Science.  No  protection  is  afforded  the 


spedes  by  inclusion  on  this  unofficial 

list  Exisfing  rOgulotOiy  mx^Jinniiw  an^ 

unoffidal  recognition  given  to  the 
spedes  do^ot  prowkle  ptotadaon  from 
habitat  alteration  and  destruction  which 
are  the  primary  threats  Id  tfie  oantinaed 
existence  otAjvaaria  cumberlandensis. 

B.  Other  natural  or  tnannwuie  factors 
affecting  ita  continued  exiatence. 
Arenaria  cumberiandenaia  is  an 
extremely  rare  spedes  found  only 
within  a  small  portion  of  the 
Cumbeiland  Plateau.  In  some 
populations,  loss  of  even  a  few 
individuals  tfiroogh  natural  fluctuations 
in  numbers  or  human-induced  habitat 
alterations  could  eliminate  &a 
population  and  tiierdiy  appredably 
reduce  the  likelihood  ^t  tlM  spedes 
will  continue  to  exist 

The  Service  has  carefully  assessed  die 
best  sdentific  and  commereid 
information  available  regarding  the  past 
present  and  future  threats  faced  by  this 
species  in  ueiei  mining  to  make  this  mle 
finaL  Based  on  this  evaluatian«  tne 
preRRBQ  action  is  to  BstAjtBiHiiiu 
cumoef fujiiKiuis  as  an  eraiaiigeied 
spedes.  nuossigereQ  status  seents 
appropriate  because  of  the  eereiity  of 

the  tiireWtS  forii^  ttut  ipiirlri  thrnngtinitt 

its  range.  Critical  habitat  is  not  being 
designated  for  the  reasons  discussed 
below. 

Gritkal  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  ♦xtynt 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  die  time  the 
spedes  is  determined  to  be  endangered 
or  threatened.  The  Senrtee  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  A  cumberiandenaia  at  this 
time.  Most  populations  of  this  species 
are  very  small,  and  loss  of  evoi  a  few 
individuals  to  activities  sudi  as 
abaction  for  sdentific  purposes  could 
extirpate  the  spedes  from  some 
locations.  Collecting,  without  permits, 
will  be  prohibited  at  the  locations  under 
Federal  management  however,  taking 
restrictions  will  be  dMcuIt  to  enforce  at 
these  sites  and  will  not  be  applicable  to 
the  other  non-federally  owned  locations. 
Therefore,  publication  of  critical  habitat 
descriptions  and  maps  would  increase 
the  vulnerability  of  die  species  without 
significantiy  increasing  protMtion.  The 
ownen  and  managers  of  all  the  known 
populations  of  Arenaria 
cumberiandenaia  are  aware  of  the 
plant's  location  and  of  the  inqiortanoe  of 
protecting  the  plant  and  its  habitat  No 
additional  benefits  would  result  from  a 
determination  of  critical  habitat 
Therefore,  it  is  not  prudeiit  to  designate 
critical  habitat  for  Arenaria 
cumberlandensis  at  this  time. 


Amilabla  ConsoivatloB 

Conservation  measures  provided  to 
spedes  listed  as  endangered  or 
threatened  under  the  Endangered 
S^iedes  Act  iuuude  recognition, 
recoveiy  actions,  requirements  for 
Federal  protection,  mid  prohibitions 
against  certain  practices.  Recognition 
throng  listing  encourages  and  results  in 
conservation  actims  by  Federal  State, 
and  private  agendes,  groiqis,  and 
individuals.  The  Bodangered  Spedes 
Ad  provides  fat  possiUe  land 
acquisition  and  oo(^)eration  with  the 
States  and  requires  fhat  recovery 
actions  be  caniedout  for  all  listed 
spedes.  Soch  acttons  are  initiated  by  the 
Service  following  listing.  Hie  protection 
required  of  Federal  agendes  and  Oie 
prohifaitinna  against  taking  are 
discttssod.  in  part  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agendas  to  evaluate 
their  actions  with  rasped  to  any  spedes 
that  is  propoeed  or  lised  as  endangered 
or  threatened  and  with  Msped  to  its 
critical  habitat  if  aqy  is  beii^ 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Ad  are  codified  at  50  CFR  Part 
402.  Sedion  7(a)(^  inquires  Federal 
agendes  to  ensure  that  activities  they 
autiiorize.  fund,  or  carry  out  are  not         , 
likely  to  jeopardize  die  oonliuued 
existoice  of  a  listed  species  or  to 
destroy  (v  adversely  modify  its  critical 
habitat  If  a  Federal  action  may  affect  a 
listed  spedes  or  its  critical  habitat  die 
responsible  Federal  agency  nmst  enter 
into  formal  consultation  with  Ae 
Service.  Three  of  the  five  Imown 
populations  of  Arenaria 
cumbeKJaademia  are  partially  or 
completely  on  privately,  nnnridpatiy.  or 
State-owned  land.  One  small  population 
and  part  of  another  population  are 
located  on  land  managied  by  the 
Natioiud  Park  Service.  vi\dle  another  is 
on  land  managed  by  the  U.S.  Forest 
Service.  There  are  no  current  or  planned 
Federal  activities  that  are  anticipated  to 
adversely  inqiad  this  spedes. 

The  Ad  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.02, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  AU  trade 
prohibitions  of  section  9(a)(2)  of  the  Act 
implemented  by  SO  CFR  17.61,  apply. 
These  prdiibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  spedes  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
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possession  the  species  from  areas  under 
Federal  jurisdiction.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conservation  agencies.  The  Act 
and  50  CFR  17.62  and  17.63  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  will  be  sought  or  issued, 
since  Arenaria  cumberlandensis  is  not 
common  in  cultivation  or  in  the  wild. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service.  P.O.  Box  27329.  Central 
Station.  Washington,  DC  20038-7329 
(202/343-4955). 

National  Enviromiiental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  deflned  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a]  of  the 
endangered  Species  Act  of  1973,  as 


Species 


amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Fedwal  Register  on 
October  25. 1963  (46  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agricultiu«). 

Regulation  Promulgation 

PART  17-{AMENDED] 

Accordingly.  Part  17.  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205. 87  Stat.  884;  Pub. 
L  9^-359, 00  StaL  911:  Pub.  L  95-632, 92  Stat. 
3751:  Pub.  L  96-159,  93  Stat.  1225:  Pub.  L  97- 
304, 96  Stat.  1411  (16  U.S.C.  1531  et  seq.):  Pub. 
L  99-625. 100  SUt.  3500  (1986),  unless 
otherwise  noted. 

2.  Amend  {  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Caryophyllaceae,  to  the  List 
of  Endangered  and  Threatened  Plants: 

S  17.12   Endangered  and  tlireetened 


(h) 


Scientific  name 


ConHnon  name 


IHistofic  range 


Status        When  listed 


Critical 
habitat 


Special 
nilea 


CafyaphSaceae— Pink  family: 

•  •  « 

Arenaria  cumberlanderais Cumberland  sarKKvoft-.... 


-..  USA  (KY,  TN) . 


....  E 


311 


NA 


NA 


Dated:  June  3, 198&  ' 

SusanRaooe. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks 
[FR  Do&  88-14247  Filed  6-22-88;  8:45  am] 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1986 
SUPPLEMENT:  Revised  January  1,  1988 

The  GUIDE  and  the  SUPPLEMENT  should  be 
used  together.  This  useful  reference  tool,  compiled 
from  agency  regulations,  is  dusjgnnd  to  assist  anyone 
with  Federal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tril  the  user 
(1)  what  records  must  be  kept,  (2)  who  mnst  keep 
them,  and  (3)  how  long  they  must  be  kept  | 

The  GUIDE  is  formatted  and  numbend  to      I 
parallel  the  CODE  OF  FEIKRAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy  reference  to 
the  source  docimient. 

Compiled  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration,    j 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  D.C.  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 


Order  Processing  Code:  *6243 

DYES 


Charge  your  order. 


Jfci^'il 


A  please  send  me  the  following  indicated  publications: 

^copies  of  the  1986  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR  ; 

S/N  022-003-01123-4  at  $10.00  each. 

I 

^copies  of  the  1988  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-000-00011-8  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  an  additional  25%).  All  prices 

include  regular  domestic  postage  and  handling  and  are  good  through  8/88.  After  this  date,  please  call 
Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Type  or  Print  i 


2. 


(Company  or  personal  name) 
(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Docummts 

n  GPO  Deposit  Account    I    I    I    I    I    I    I    HH 
I I  VISA  or  MasterCard  Account 


I 


I    I    I    I    I    I 


(City,  State,  ZIP  Code) 

(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature)  i/m 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9325        m^i\ 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
{no<  published  on  Saturdays,  Sundays,  or  on  o^icial  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat  500,  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  (Office, 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  S340.00  per  year,  or  $170.00  for  6  months  in  paper  form,  or 
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for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402,  or  charge  to  your  GPO  Deposit  Account 
or  VISA  or  Mastercard.  j 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register.      ;  . 
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Agriculture  Marketing  Service 

RULES 

Egg  and  en  products  inspection  and  grading: 

Egg  soiiPs  requirement.  23750 
Lemons  gjewn  in  California  and  Arizona.  23751 

AgricuftuU  Department 

See  also  Asricultural  Marketing  Service;  Federal  Crop 
Insur^tice  Corporation;  Forest  Service 

RULES 

Agricultuital  Stabilizatioa  and  Conservation  Service;  State,' 
county,  and  community  committees;  selection  and 
functions.  23749 

Arts  and  humanities.  National  Foundation 

See  Natioiial  Foundation  on  the  Arts  and  the  Humanities 

CIvU  Righte  Commission  ' 

NOTICES       [ 

Meetings; 'state  advisory  committees: 
Hawaii.  23780 


i\iit 


Coast  Gul#d 

PROPOSED  RULES 
Pollution: 

MiUlPOL  73/38  Annex  V;  prevention  requirements.  23384 
NOtlCES  , 

Meetings: 
i    Chemic^  Transportation  Advisory  Conmiittee,  23843 

Commeroe  Department 

See  International  Trade  Administration;  National  Bureau  of 
Standards 

Committed  for  Purchase  From  the  Blind  and  Other 
Seveftly  Handicapped 

NOTICES     I 
Procuremffit  list,  1968: 

Additiolis  and  deletions,  23782 
I        (2  documents) 

Comptroller  of  the  Currency 

RULES         I 

National  banks:  ,  ' 

I     Lending  limits,  23752 

Defense  pjepartment 

RULES        jj 

Personnel    ° 
Jury  dujy.  State  and  local;  exeinption  of  active-duty 
mefnbers  of  Armed  Forces.  23759 
NOTICES     I 

Civilian  hjaalth  and  medical  program  of  uniformed  services 
(CHAMPUS): 
Financihg  and  delivering  health  care  services 
deifipnstration  project,  23783 
Meetings:!  I 
Defens^  ISystems  Management  College  Board  of  Visitors. 

237  BB 
DIA  Sc  ^ntiHc  Advisory  Committee.  23784 
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Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

23809 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings:     • 
National  Petroleum  Council,  23785 
(2  documents) 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Ohio;  correction.  23850 
PROPOSED  RULES 

Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update.  23988 
National  priorities  list;  coitective  action  sites.  23978 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  23790 
Weekly  receipts,  23791 
Toxic  and  hazardous  substances  control: 
Premanufacture  notices  receipts,  23794 
Water  pollution  control;  sole  source  aquifer  designations: 
New  Jersey,  23791 

Export  Administration 

See  International  Trade  Administration 


Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

DeHavilland,  23755 

SAAB-Scania,  23734 
PROPOSED  RULES 

Airworthiness  directives: 
SAAB-Scania,  23771 
Short  Brothers  PLC.  23772 
Textron  Lycoming.  23773,  23774 
(2  documents) 


Federal  Communications  Commission 

RULES  .1 

Common  carrier  services: 
Public  mobile  services — 
Cellular  capitalization  plan  requirements'elimination, 
23765 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
23794  I 

Federal  Crop  Insurance^orporation 

PROPOSED  RULES 

Crop  insurance  regulations: 
General  provisions,  etc.,  23770 


[ 


IV 


%deral  Register  /  Vol.  53.  No.  122  /  Friday.  June  24.  1988  /  Contents 


if^ 


Federal  Emergency  Management  Agency 

RULES 

Flood  insurance:  comnmnities  eligible  fat  $al«i: 
New  York  et  al..  23782 

Federal  Energy  Regulatory  Commlsaion       . 

NOTICES  .•    .|-    . 

Electric  rate,  small  power  produii:tion«>and  interlocking . 
directorate  niings,  etc.; 
Gulf  States  Utilities  Co.  et  al.  23785 
Mid-Set  Cogeneration  Co.  et  al,  23787 
.  Natural  gas  companies:  T 

Certificates  of  public  convenience  and  neccesity; 

applications,  abandonment  of  services  and  petitions 
to  amend,  23788 
Applioations.  hearings,  determinations^  etc^- 
Colorado  Interstat»  Gas  Co.  et  al,  23789 
Northwest  Pipeline  Corp.,  23790 
Southern  Natural  Gas  Co.,  23790 ; 

Federal  Maritime  Commission 

PfWPOSEO  RULES  ■    y 

Maritime  carriers  and  related  activities  in  foreign 
commerce: 
Service  contracts;  correction  of  errors,  23776 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 

23795 
Meetings;  Sunshine  Act,  23849  •  .  ;, 

Fteh  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  spedies;  giant  pandas  imported 
for  temporary  exhibition;  permit  policy  devebpment,  < 
23847 

Food  and  Drug  Administration       i         ■ 

RULES 

Animal  drugs,  feeds,  and  related  products: 

LeVamjsole  resinate  and  famphur  paste,  23756 
Medical  devices: 
General  and  plastic  surgery  devices:  general  pronsions 
and  classifications,  23856 
PROPOSED  RULES 

Medical  devices:  |  . 

General  and  plastic  surgery  devices— 
Premarket  notification  exemptions,  23860  - 

NOTICES 

Committees;  establishment,  renewal  termination,  etc 

Drug  Abuse  Advisory  Committee,  23797 

Psychopharmacologic  Drugs  Advisory  Committee,  23797 

Pulmonary-Allergy  Drugs  Advisory  Committee,  23797 
Food  additive  petitions: 

Disogrin  Industries,  Inc..  23797  .-  .      ' 

Dow  Chemical  Co„  23798        .  .vL-v-i-is*  •'•-'• 
Human  drugs:  ,,     ' 

Patent,  extension;  regulatory  review  period  ..  ,■ 
determinations —  ; 

Naftin,  23798  '     [ 

Medical  devices: 
In  vitro  diagnostic  products;  GMP  guidelines  for 
manufacture  availability,  23800 
Medical  devices;  prem&riiet  approv'^iL  . 
Ciba  Vision  Lens  Drops,  23799 

Versaflex  Buchbinder  Omniflex  PTCA  Catheter  System, 
23799 


Forest  Service 

NOTICES  ' 

Environmental  statements:  availability,  etc.: 
Humboldt  National  Forest,  NV,  23780 

General  Services  Administration 

RULES  ^ "  ;; 

Organization,  functions,  and  authority  delegr    ons: 
Organizational  structure,  functional  arrangements,  and 
organizational  titles,  etc.,  23760  •      ' 
NOTICES 

Agency  information  collection  activities  under  OMfii  review, 
23795 

(2  documents) 
Privacy  Act;  systems  of  records,  23795' 

'Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Human     - 

Develbpment  Services  Office;  National  Institutes  of 

Health;  Public  Health  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
23796 

Health  Resources  and  Services  Administration 

See  Public  Health  Service  .     -     . 

Housing  and  Urban  Development  Department 

RULES 

Fair  housing:  * 

State  and  local  laws;  substantially  equivalent  laws 
recognition.  23757 
Program  Fraud  Civil  Remedies  Act;  implementation,  24000 
Supportive  housing  demonstration  program: 
Handicapped  homeless  persons;  transitional  housing  and 
permanent  housing,  23898 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

23927 
Grants;  availability,  etc.: 
Supportive  housing  demonstration  program,  23926* 

Human  Development  Services  Office       - 

RULES 

Native  American  programs  administration;  Native 
Hawaiians  and  Native  American  Pacific  Islanders; 
financial  assistance.  23978  - 

NOTICES  ' 

Grants;  availability,  etc.: 
Child  development  associate  scholarship  assistance 

program,  23801 
Native  Hawaiian  revolving  loan  fund  demonstration 

project,  23974 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service 

International  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review,  23781  •  [ 

Applications,  hearings,  determinations,  etc.:  ' 

Yale  University  et  al,  23780 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Calcined  bauxite  proppants  from  Australia,  23806 
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Interstate  Ctanmerce  Commission 

NOTICES 

Motor  carrierf : 
Compensajtfed  intercorporate  hauliog  operations.  23809 

lortKK  Depafiment 

See  Employijient  Standards  Administration:  Pension  and 
Welfare  Senefits  Administration 

Land  Managsment  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Wyoming;:  correction,  23806 
Environmental  statements;  availability,  etc.: 

PLES  I  geothermal  project,  CA,  23806 
Oil  and  gas  liases: 

Alaska,  23807 
Survey  plat  filings:  |         _ 

New  Mexioo.  23807 
Withdrawal  9nd  reservation  of  lands: 
I  Alaska.  23807 

Legal  Servi«ts  Corporation 

NOTICES  |j 

Meetings;  Siu  ishine  Act,  23849 
Merit  Systelf  s  Protection  Board 

RULES 

Organization^  functions,  and  authority  delegations: 
Board  offipes 
Oorrectijijn,  23850 

Minerals  Management  Sorvlce 

RULES  p 

Outer  Continental  Shelf,  oil.  gas,  and  sulfur  operations: 
revision ' 
Meetings.  133756 

National  Aefbnautlcs  and  Space  Administration 

NOTICES 

Meetings: 
Advisory  jQouncil,  23819 

National  Arrives  and  Records  Administration 

RULES 

Reproduction  services:  fee  schedule  clarifications,  23760 
National  Bureau  of  Standards 

NOTICES 

Meetings: 
Weights  stHd  Measures  National  Conference,  23781 

National  Foundation  on  the  Arts  and  tlw  Humanities 

NOTICES 
Meetings: 
Inter-Arts  Advisory  Panel.  23819 

National  Hlflnivay  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Power-op^l^ted  window  systems.  23766 

NOTICES 
Meetings: 
Motor  Vehjicle  Safety  Research  Advisory  Committee, 
238441 


National  Institutes  Of  Health 

NOTICES 

Meetings: 
Recombinant  DNA  Advisory  Committee,  23805     ' 

Neighborhood  Reinvestment  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  23849 

Nudear  Regulatory  Commission 

NOTICES  * 

Petitions;  Director's  decisions: 

Houston  Lighting  &  Power  Co..  23819 
Applications,  hearings,  determinations,  etc.: 

Southern  California  Edison  Co.  et  al..  23820 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans:  prohibited  transaction  exemptions: 

Bell  Atlantic  Master  Trust  et  al..  23810 
Employee  benefit  plans;  prohibited  transaction  exemptions: 

Pension  Mortgage  Trust  Program  et  al..  23812 

Postal  Rate  Commission  j 

PROPOSED  RULES 

Practice  and  procedure  rules:  .     - 

Express  mail  rates:  rulemaking  petition,  23776 

Postal  Service 

PROPOSED  RULES 

Domestic  Mail  Manual: 
Nonmailability  of  etiologic  agents,  23775 

Public  Health  Service 

See  also  Food  and  Drug  Administration;  National  Institutes 

of  Health 
NOTICES 

National  toxicology  program: 

Chemicals  nominated  for  testing,  23806 
Privacy  Act: 

Systems  of  records;  correction,  23850 

Secret  Service 

NOTICES  r 

Senior  Executive  Service: 
Performance  Review  Board:  membership,  23844 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  23849 

Self-regulatory  organizations:  proposed  rule  changes: 

Pacific  Stock  Exchange.  Inc..  23821 

Philadelphia  Stock  Exchange,  Inc.,  23822,  23823 
(2  documents) 
Applications,  hearings,  determinations,  etc.: 

Agritronix,  Inc..  et  al..  23824 

Smith  Barney  Mortgage  Capital  Trusts  et  al..  23824 

Sun  Life  Finance  Corp..  23827  ■- 

SmaH  Business  Administration 

NOTICES 

Meethigs;  regional  advisory  councils: 

Missouri,  23841 
Small  Business  Innovation  Research  Program  Policy 

Directive.  23829 
Applications,  hearings,  determinations,  etc.: 

IBI  Capital  Corp..  23842 

Rust  Capital.  Ltd.,  23842 


VI 


Federal  Regiater  /  Vol.  53.  No.  122  /  FHday,  June  24, 1988  /  Contents 


State  Department  I      • 

NOTICES 

Hague  International  Child  Abduction  Convention; 
implementation,  23843 


Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 
National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  handicap  in  federaly-assisted 
programs  and  activities,  23778 

Treasury  Department 

See  also  Comptroller  of  the  Currency;  Secret  Service 

NOTICES 

Agency  information  collection  activities  xmder  OMB  review, 
23844 


Veterans  Administration  I 

NOTICES 

Privacy  Act;  systems  of  records,  23845 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Health  and  Human  Services,  Food  arid  Drug 
Administration,  23856  , 


Part  III 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  23880 

Part  IV  [  ■ 

Department  of  Transportation.  Coast  Guard,  23884 

PartV 

Department  of  Housing  and  Urban  Development,  23898 

Part  VI 

Department  of  Health  and  Human  Services,  Office  of 
Human  Development  Services,  23964 

Part  VII  [        . 

Environmental  Protection  Agency,  213976 

Part  VUI 

Environmental  Protection  Agency,  23988 

Part  IX 

Department  of  Housing  and  Urban  Development,  24000 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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DEPARTIiENT  OF  AGRICULTURE 
Office  Of  the! 


7CFRPart7     I  ^ 


Selection  and  Runctions  of  Agricultural 
Stabilization  aM  Conservation  State, 
County,  and  qDJmiminlty  Committees 

agency:  Ofricej  bf  the  Secretary,  USDA. 
action:  Final  i 


iiiit< 


summary:  An  iiiterim  rule  was 
published  in  thfs  Federal  Register  on 
December  23, 1387. 52  FR  48511.  The 
interim  rule  implemented  provisions  of 
section  8(b)  of  the  Soil  Conservation  and 
Domestic  Allotntent  Act  (16  U.S.C. 
5goh(b)]  as  amended  by  the  Food 
Security  Act  o^  t985  (the  "1985  Act"), 
Pub.  L  99-253  «hd  the  Agriculture  Rjiiral 
Development  and  Related  Agencies 
Appropriations  Act  1987.  as  included  in 
Pub.  L  99-500  ifttd  99-591  ("Pub.  L  99- 
500").  with  resffect  to  the  conduct  and 
activities  of  Stlie.  county,  and 
community  Agricultural  Stabilization 
and  Conservation  ("ASC")  committees 
and  the  maimer  in  which  committee 
members  are  ejected.  The  major 
revisions  mad^  by  the  interim  rule  were: 
(1)  The  manned  in  which  community 
ASC  committee. members  are  elected, 
and  (2)  The  mainner  in  which  county 
ASC  committee  members  are  elected. 
The  interim  rule  is  adopted  as  a  final 
rule  with  minor  changes  to  clarify  the 
provisions  regdtding  the  manner  in 
which  alternate  county  ASC  committee 
members  may  Rll  a  vacancy  on  the 
county  ASC  committee. 

EFFECTIVE  OATf^  June  24. 1988. 

FOR  FURTHER  M^MMATtON  CONTACT 
Karl  Choice,  Awistant  to  Director, 
Cotton,  Grain  and  Rice  Price  Support 
Division,  Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture,  iP.O.  Box  2415, 


Washington.  DC  20013.  Telephone  (202) 
447-8782. 

SUFPISMENTARV  INFORMATION:  This  Cule 
has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "not  major".  It  has 
been  determined  that  this  rule  will  not 
result  in:  (1)  An  annual  effect  on  ^e 
economy  of  $100  million  or  more:  (2)  A 
major  increase  in  costs  or  prices  for 
constuiers,  individual  industries. 
Federal.  State  or  local  governments,  or 
geographic  regions;  or  (3)  Significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprise  in 
domestic  or  export  markets. 

It  has  been  determined  that  the     - 
Regulatory  Hexibility  Act  is  not 
applicable  to  this  final  rule  since  ASCS 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

The  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
o^icials.  See  die  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment 
Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  needed. 

The  interim  rule  published  in  the 
Federal  Register  on  December  23, 1987, 
52  FR  48511.  amended  the  regulations  at 
7  CFR  Part  7  to  provide:  (1)  The  manner 
in  which  community  ASC  committee 
members  are  elected,  and  (2)  The 
manner  in  which  county  ASC  committee 
members  are  elected.  A  30  day  conunent 
period  was  provided  with  respect  to  the 
interim  rule.  No  comments  were 
received.  The  interim  rule  provided  that 
in  the  event  of  a  permanent  vacancy  on 
a  county  ASC  conunittee  in  one 
community  counties  an  alternate 
member  of  such  committee  would  serve 
on  the  committee  until  the  end  of  the 
term  of  office  of  the  replaced  member. 
This  provision  incorrectly  sets  forth  the 
manner  in  which  an  alternate  member 
fills  a  vacancy  on  such  a  committee. 


Since  annual  elections  are  held  on 
county  wide  basis  in  these  counties, 
there  is  an  opportunity  to  elect  persons 
to  fill  the  remaining  years  of  any 
unexpired  term  for  which  there  has  been 
a  vacancy  since  the  last  election. 
Accordii^y.  alternate  members  of 
county  ASC  committees  in  one 
community  counties  serve  on  the  county 
committee,  in  the  case  of  permanent 
vacancies,  only  until  the  next  election  or 
until  a  successor  is  elected  and 
qualified.  Since  this  amendment  merely 
reflects  a  technical  correction,  it  has 
been  determined  that  no  further 
rulemaking  is  necessary. 

List  of  Subjects  in  7  CFR  Part  7 

Agriculture. 

Accordingly,  the  interim  rule 
published  on  December  23, 1987  is 
adopted  as  a  final  rule  with  the 
following  changes. 

PART  7-SELECTK>N  AND 
FUNCTIONS  OF  AGRICULTURAL 
STABILIZATION  AND  CONSERVATION 
STATE,  COUNTY,  AND  COMMUNITY 
COMMITTEES 

1.  The  authority  citation  for  7  CFR 
Part  7  continues  to  read  as  follows: 

Authority:  Sees.  4  and  8  of  the  Soil 
Conservation  and  Domestic  AHotment  Act 
as  amended:  49  Stat.  164  and  1149.  as  , 
amended  (16  U.S.C.  590d  and  590h). 

2. 7  CFR  7.9  (d)  and  (e)  are  revised  to 
read  as  follows: 

§  7.9    Election  ef  comfwinlty  committee 
menbera,  delegates  to  local  admMetiatlve 
area  and  county  convenUona,  and  county 
committee  memttera. 

•        •        •        •        * 

(d)  Where  there  is  only  one 
community  in  the  coimty,  one  committee 
person  shall  be  elected  to  hold  ofiice  for 
a  term  of  3  years,  or  until  such  person's 
successor  is  elected  and  qualified,  so 
that  the  term  of  office  of  one  committee 
member  will  expire  in  each  year.  There 
shall  also  be  elected  annually  a  first 
alternate  and  second  alternate  to  serve 
as  acting  members  in  the  order  elected 
in  case  of  the  temporary  absence  of  a 
member  or  to  become  a  member  in  the 
order  elected  in  the  case  of  resignation, 
disqualification,  removal,  or  death  of  a 
member  of  the  committee.  In  the  event 
an  alternate  fills  a  permanent  vacancy 
on  the  committee,  such  person  shall 
assume  the  office  until  the  next  election 
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or  until  the  replaced  committee  f 
member's  successor  is  elected  and 
qualified.  An  acting  member  shall  have 
the  same  duties  and  authority  as  a 
regular  member. 

(e)  In  any  county  where  there  are 
three  local  administrative  areas,  the 
delegates  elected  pursuant  to  i  7.9  (a) 
and  (b)  of  this  part  shall  meet  in  a  local 
adniinistratlve  area  convention  held 
before  the  close  of  the  same  calendar 
year  in  which  they  were  elected  to  elect 
a  coimty  conunittee  member  and  a  first 
and  second  alternate.  A  Hrst  and  second 
alternate  shaU  serve  as  acting  members 
of  the  committee  in  the  order  elected  in 
case  of  the  temporary  absence  of  a 
member,  or  to  become  a  member  in  the 
order  elected  in  case  of  the  resignation, 
disqualrfication,  removal,  or  death  of  a 
member  of  the  county  committee.  In  the 
event  an  alternate  fills  a  permanent 
vacancy  on  the  county  conunittee.  such 
person  shall  assume  Oie  unexpired  term 
of  the  county  committee  member  who 
was  replaced.  An  acting  member  of  the 
county  committee  shall  have  the  same    . 
duties  and  authority  as  a  member.  The 
Deputy  Administrator  may  fix  the  exact 
convention  date.  Each  delegate  shall  be 
entitled  to.  only  one  vote  on  any  ballot, 
and  there  shall  be  no  voting  by  proxy.  A 
majority  of  the  delegates  so  elected  and 
qualified  to  vote  at  the  time  of  the 
convention  shall  constitute  a  quorum. 
Such  convention  shall  be  held  to  the 
extent  practicable  in  the  manner  set 
forth  in  §  7.10  of  this  part  and  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator. 

3. 7  CFR  7.11(a)  is  revised  to  read  as 
follows: 

$7.11    County  commlttM  mcmlMri. 

(a)  County  committee  members 
elected  in  accordance  with  §  7.9  of  this 
part  shall  hold  office  for  a  term  of  three 
years  or  until  a  successor  is  elected  and 
qualified. 
***** 

Signed  at  Washingtoa  DC  on  June  2, 19Ba 
Rkhard  E  Lyng. 

Secretary.  .-, 

(FR  Doc.  88-14347  Filed  6-23-68;  8:45  am} 

HUMO  CODE  34ie-06-M 

Agricuttural  Marketing  Service 
7CFRPart59  I 

IDociMtNaPY-M-100] 

Egg  SoHds  Requirement  of  Egg 
Products 

AOENCV:  Agricultural  Marinating  Service, 
USDA. 

action:  Final  rule. 


:  This  rule  amends  the 
regulations  for  the  mandatory  inspection 
of  eggs  and  egg  products  by  lowering  the 
minimum  total  egg  solids  requirement 
for  egg  products  identified  as  whole  eggs 
which  have  been  prepared  other  than  in 
natural  proportions  from  24.70  to  24.20 
percent  The  change  is  based  on  the 
results  of  a  recent  nationwide  study  of 
natural  whole  egg  solids  values.  This 
action  brings  the  existing  solids 
requirement  for  whole  eggs  prepared  in 
other  than  natural  proportions  in  line 
with  the  current  value  for  naturally 
produced  whole  eggs. 
EFFECnVt  date:  July  25. 1988. 

ron  RmTHER  information  contact: 

Howard  M.  Magwire,  Assistant  Chief. 
Grading  Branch,  202-447-3272. 
supplcmentarv  infonmation:  This  rule 
has  been  reviewed  in  accordance  with 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  "non-major."  It 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more  or  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal  State,  or  local  government 
agencies,  or  geographic  regions.  It  will 
also  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markpts.  The  rule  revises  the  solids 
content  requirement  for  whole  eggs 
prepared  other  than  in  natural 
proportions  to  more  closely  approximate 
the  solids  content  of  naturally  produced 
whole  eggs. 

The  /^ninistrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  because  it  reflecU 
the  current  egg  solids  value  of  naturally 
produced  whole  eggs  and  is  consisent 
with  production  practices  of  the  egg 
products  industry. 

When  egg  products  plant  break  and 
separate  sheU  eggs,  they  produce  whites, 
yolks,  and  a  mixture  of  whites  and 
yolks.  The  mixture  of  whites  and  yolks 
may  be  labeled  and  identified  as  whole 
eggs,  provided  that  its  total  egg  solids 
content  is  adjusted  to  24.70  percent  or 
greater.  This  egg  solids  content 
requirement  is  intended  to  reflect  at 
least  the  solids  content  found  in 
naturally  produced  whole  eggs. 

Over  the  years,  AMS  has  observed  a 
gradual  trend  toward  lower  whole  egg 
solids  values  in  naturally  produced 
whole  eggs.  Due  to  this  trend,  the 


Agency  continually  monitors  test  data 
covering  th«  solids  content  of  naturally 
produced  whole  eggs  and  periodically 
has  conducted  comprehensive  studies 
designed  to  determine  the  effect  of 
current  production  and  industry  j 
practices  and  other  factors  in  this  value. 
Results  over  the  past  few  years  and  two 
small  preliminary  studies  substantiated 
this  trend.  Because  of  this  and  the  fact 
that  the  present  value  of  24.70  percent 
was  based  on  a  1967  study,  AMS 
conducted  a  comprehensive 
investigation  from  March  1986  to  March 
1987  to  determine  a  current  value. 

The  nationwide  whole  egg  solids 
study  represented  various  locations, 
production  volumes,  and  breaking 
methods.  In  total,  1,305  samples  from  27 
locations  representing  175.6  million 
pounds  of  liquid  whole  egg  production 
were  selected  during  the  12-month 
period.  After  thorov^  statistical 
analysis,  the  data  showed  that  the  solids 
content  of  naturally  produced  whole 
eggs,  based  on  samples  derived  from  a 
total  production  of  175.6  million  pounds 
.  of  eggs,  was  24.20  percent. 

A  proposed  revision  was  published  in 
the  Federal  Register  (52  FR  42297)  on 
November  4, 1967.  to  lower  thelotal  egg 
solids  content  percentage  of  egg 
products  identified  as  whole  eggs  which 
have  been  prepared  other  than  in 
natural  proportions.  This  revision 
proposed  to  correlate  the  solids  content 
of  whole  eggs  prepared  in  other  than 
natural  proportions  with  the  solids 
content  of  naturally  produced  whole 
eggs. 

Accordingly.  AMS  is  amending! 
section  5g.4ll(d)  of  the  egg  products 
inspection  regulations  (7  CFR  59.411(d)) 
to  lower  the  required  minimum  total  egg 
solids  content  of  egg  products  identified 
as  whole  eggs  which  have  been 
prepared  other  than  in  natural 
proportions  from  24.70  to  24.20  percent 
or  greater. 

AMS  received  12  letters  commenting 
on  the  proposal  within  the  allotted 
comment  period.  Letters  were  received 
from  a  private  commercial  laboratory,  a 
trade  association,  industry  members, 
and  State  governments.  All  commenters, 
except  one.  supported  the  proposal. 

One  commenter  opposed  the  proposal 
and  expressed  the  following  concerns: 
(1)  Since  the  Code  of  Federal 
Regulations  specifies  egg  content  on  a 
dry  basis  for  many  foods,  a  change  in 
the  solids  content  of  egg  products  may 
require  that  companies  increase  the 
amount  of  egg  products  added  to  their 
formulations.  (2)  Large,  modem  egg 
products  plants  can  more  easily  make ' 
machinery  adjustments  to  accommodate 
the  new  ratio  for  solids  than  can 
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smaller,  leiii  modem  plants.  (3)  Food 
Hrm*  pordLiaing  egg  products  will  not 
know  the  i^Ma  content  of  the  egg 
products  pticbased  and  will  have  to 
incur  the  eMiense  of  additional  testing. 
(4)  Some  b^k  egg  products  purchasers- 
may  not  h^ye  received  notice  of  the 
solids  chaSi^  and  may  switch  suppliers 
because  a  poller  jnay  try  to  deceive  them 
regarding  a  (better  pricing  arrangemeiit 
when,  in  fqet  it  is  based  on  the  new  egg 
solids  requirement  (5)  Fuins  may  make 
some  mistakes  in  the  formulations  of 
food  prodUQts  which  may  cause  them  to 
Ndolate  the{4gg  solids  requirements  of 
certain  finished  foods  and  be  penalized 
by  Federal  and  State  governments. 

This  amf  Qdment  of  the  regulations 
only  appli^i  to  whole  eggs  which  have 
been  prep9ied  other  than  in  natural 
proportions  and  brings  the  solids  value 
requireme*!  for  these  products  in  line 
with  the  cufrent  value  for  natural 
proportion  whole  eggs  (as  broken  from 
the  shell).  Klost  liquid  and  faxnen  whole 
eggs  produjded  and  used  in  the 
marketplait  are  in  natural  proportion. 
The  A^encfjil's  proliBoinafy  studies  on 
natural  proportion  iidiirie  eggs  indicated 
'  that  the  eg^soHds  value  was  much  • 
lower  than  ^.70  peroent  a*  early  as 
1963.  The  fiaal  comprehensive  study 
confirmed  ttiat  diis  value  is  24.20 
percent.  Thus,  food  manufacturers  have 
been  using  whole  eggs  with  a  24.20- 
percent  eg^  Yolids  content  for  quite  some 
time.  To  the  Agency's  knowle^^.  none 
of  the  anti^pated  effects  alleg^  fay  the 
commenter  have  been  raised  by  users. 
Moreover,  it)ie  egg  soUds  requirements 
for  other  th^n  natural  proporVum  whole 
eggs  shoulql  conform  to  the  value  for 
natural  proportion  whole  eggs  and 
should  reuact  what  the  industry  is 
capable  ofj  producing. 

This  rule  Iwould  not  change  or  require 
any  additional  collection  of  information 
from  the  public  under  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  Chapter 
35.  Existing  information  collection 
requiremeSts  in  7  CFR  Part  50  have  been 
approved  w  the  Office  of  Management 
and  Budget  liOMB)  under  the  provisions 
of  44  VS-d  Chapter  35  and  assigned 
OMD  Control  Number  0581-0113. 

List  of  Subjects  b  7  CFR  Part  59 

Shell  eg^.  Egg  products.  Mandatory 
inspection  [Service. 

Fot  reasbiis  set  out  in  the  preamble 
and  under  lauthority  contained  in  the  Egg 
Products  Ivspection  Act  (21  U.S.C  1031- 
1056).  Titl4  7.  Part  59  of  the  Code  of 
Federal  Rejgulations  is  amended  as  set 
forth  below 


PART  S»-llilSPECTK)N  dF  EGGS  AND 
EGG  PRODUCTS  (EGG  PRODUCTS 
INSPECTION  ACT) 

1.  The  authority  citation  of  Part  58 
continues  to  read  as  follows: 

Aulbatity:  Sees.  2-28  of  the  Egg  Products 
Inspection  Act  (M  Stat  1020-1635;  21  U.S.C 
1031-1066). 

2.  Section  S9.411  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


(561411    Requirsiiwntvf 
approval  of  labsli  for  use  in 
products  pianis. 


(d)  Liquid  or  fracen  egg  product 
identified  as  whole  eggs  and  prepared 
other  than  in  natural  proportions,  as 
broken  from  the  shell,  shall  have  a  total 
egg  solids  content  of  24.20  percent  or 
greater. 
*       •       •       •       * 

Done  at  Washington,  DC  on:  June  21. 196& 
I.Patrick  Boyle, 
Administrator.  ° 

[PR  Doc.  88-14346  Filed  6-23-88;  8:45  am) 
aHJJNQ  CODE  MIO-aiHI 


7CFRPartt10 

[Lemon  ROQ.  6161 

LanMNW  Grown  in  Calf  omia  and 
Arizona;  Urallation  of  Handling 

:  Agricultural  Marketing  Service, 


USDA. 

action:  Final  rule. 


;  Regulation  619  establishes 
the  quantity  vA  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
410,000  cartons  during  the  period  June  26 
through  July  2, 1888.  Sudi  action  is 
needed  to  balance  the  sup|dy  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  tenon  industry. 
dates:  Regulation  619  (f  010919)  is 
effective  for  the  period  June  26  through 
July  2. 1988. 

Fon  niRTHeR  inpommatioii  contact: 
Raymond  C  Martin,  Section  Head. 
Volume  Control  Prt^ams,  Marketing 
Order  Administration  Brandt  F&V, 
AMS,  USDA,  Room  2523.  South  Building. 
P.O.  Box  96456,  WasMngton.  DC  20090- 
6456:  teleiriione:  (202)  447-5087. 
tu^ncMENTAiiv  mromiATiON:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  '^on-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 


Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  sudi  actions  in°  order 
that  small  businesses  wvill  not  be  unduly 
or  disproportionately  burdened. 
Marketii^  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  broug^  about  throu^ 
group  action  of  essentially  small  mtities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility.  ' 

This  regulation  is  issued  under  \ 

Marketing  Order  No.  910,  as  amended  [7 
CFR  Part  910)  regulating  Uw  handhng  of 
leoions  grown  in  Califomia  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act"  7  U.S.C.  601-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  dedared 
policy  of  the  Act 

This  regulation  is  consistent  with  the 
marketing  ptdicy  for  1687-88.  The 
committee  met  publidy  on  June  21, 1988, 
in  Los  Angeles,  CaHfbmia,  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and 
recommended,  by  a  7-4-1  vote,  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  committee  reports  that  the  market 
for  lemons  is  good. 

Pursuant  to  5  U.S.C  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  pubtic  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insuffident  time  between  the 
date  when  biformation  became 
available  upon  whidi  this  regulation  is 
.  based  and  the  effective  date  necessary 
to  effectuate  the  dedared  purposes  of 
the  Act  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  dedared  purposes  of  the 
Act  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 
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List  of  Subjects  in  7  CFR  Part  910. 

Marketing  agreements  and  orders. 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  910  is  amended  as 
follows: 

PART  910-LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

-     AatlMrily:  Sees.  1-19. 48  StaL  31.  as 
amended:  7  U.&C  601-e74. 

2.  Section  9ia9l9  is  added  to  read  as 
follows: 

(This  section  will  not  appear  in  the  Code  of 
Federal  Regulations.) 

S910L919    Lemon  Regutotton  619. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  June  26, 1988, 
through  July  2, 1988.  is  established  at 
4iap00  cartons. 

Dated:  lune  22. 198a 
Charies  R.  Bradar, 

Director,  Fruit  and  Vegetable  Division 
Agricultural  Marketing  Service. 
(PR  Doc  88-14433  Filed  6-23-88;  8:45  am] 
aajjNO  cooE  i4i«-oi-ii 


DEPARTMENT  OF  THE  TREASURY 
Comptroller  of  the  Currency 
12CFRPart32 
(Docket  Na  88-10) 

National  Bank  LMiding  Umits 

AOOiCV:  Comptroller  of  the  Currency, 
Treasury. 

ACTION:  Temporary  rule  with  request  for 
comment. 


:  The  Office  of  the  Comptroller 
of  the  Currency  ("OCC")  is  issuing  a 
temporary  rule  revising  its  regulation 
concerning  national  bank  lending  limits 
with  respect  to  the  treatment  of  loan 
commibnents.  This  revision  is  intended 
to  provide  relief  for  banks  which  have 
experienced  a  decline  in  their  capital 
and,  hence,  their  lending  limits  after 
entering  into  commitments.  Sutih  banks 
are  now  faced  with  the  dilemma  of 
either  violating  the  lending  limit  by 
funding  those  commitments  or  breaching 
the  commitment  agreements.  Under  the 
revision,  a  commitment  within  a  bank's" 
lending  limit  would  be  treated  as  a  loan 
made  at  the  time  the  bank  entered  into 
the  commitment.  Thus,  a  subsequent 
decline  in  lending  limits  would  not  result 
in  a  violation  when  the  conurit.oient  is 
funded.  Although  the  temporary  rule  is 


effective  Immediately,  the  OCC  is 
requesting  comments  Erom  the  public 
prior  to  adopting  a  final  regulation. 
dates:  The  temporary  regulation  is 
effective  June  24,  ig8&  Comments  must 
be  received  on  or  before  September  22. 
1988. 

ADDRESS:  Comments  should  be  sent  to 
Dbcket  No.  88-10.  Communications 
Division,  5th  Floor.  Office  of  the 
Comptroller  of  the  Currency,  490 
L'Enfant  Plaza  East.  SW..  Washington. 
DC  20219.  VVttention:  Lynnette  Carter. 
Comments  will  be  available  for 
inspection  and  photocopying  at  the 
same  address. 

FOR  FURTMCR  INFORiUTION  eONTACT; 
James  F.E.  Gille^ie.  Jr.,  Senior  Attorney, 
Legal  Advisory  Services  Division.  (202) 
447-1880:  William  C  Kerr,  National 
Bank  Examiner.  Commercial  Activities 
Division:  (202)  447-1164:  James  R. 
McDonald.  National  Bank  Examiner, 
Multinational  and  Regional  Bank 
Analysis  EHvision.  (202)  447-1747. 
SUPPLEMENTARY  MPORMATION: 

Background 

Under  12  U.S.C.  84,  national  banks  are 
subject  to  a  statutory  limitation  on  the 
amount  they  may  lend  to  a  single 
borrower.  However,  only  "loans  and 
extensions  of  credit"  by  a  bank  are 
subject  to  the  bmit  Twelve  U.S.C. 
84(b)(1)  defines  "loans  and  extensions  of 
credit"  to  include  "any  liability  of  a 
national  banking  association  to  advance 
funds  to  Of  on  behalf  of  a  person 
pursuant  to  a  contractual  commitment." 
Likewise,  under  the  present  regulation, 
"contractual  commitments  to  advance 
funds"  are  considered  to  be  loans  at  the 
time  of  contract  for  lending  limit 
purposes.  12  CFR  32.2(a).  However, 
under  the  ciurent  rule,  "commitments  to 
lend"  are  not  deemed  a  "contractual 
commitment  to  advance  funds"  and. 
thus,  are  not  "loans  and  extensions  of 
credit"  until  fonds  are  actually 
advanced.  12  CFR  32.2(d). 

Prior  to  promulgation  of  the  current 
rule,  the  OCC  solicited  comment  on  the 
question  of  whether  fee-paid 
commitments  to  lend  or  undisbursed 
loan  funds  should  be  considered  loans 
Or  extensions  of  credit.  47  FR  56862 
(Dec.  21. 1982).  The  great  majority  of  the 
conunenters  advocated  that  loan 
commitments  and  undisbursed  loan 
funds  should  be  subject  to  the  lending 
limit  until  funds  were  disbursed.  This 
position  was  adopted  in  the  final  rule 
despite  some  concern  expressed  by  the 
OCC  that  banks  might  not  monitor 
commitments  to  ensure  that  they  were 
properly  managed.  Under  the  ciureht 
rule,  12  CFR  32.2(d),  a  bank  desiring  to 
generate  fee  income  or  to  retain  a  large 


borrower  as  a  customer  may  have  an 
incentive  to  provide  a  loan  commitment 
in  an  amount  in  excess  of  its  lending 
limit,  thereby  speculating  that  its  future 
capital  levels  will  increase  or  that  it  will 
be  able  to  sell  any  overline 
simultaneously  to  another  bank  at  the 
time  of  funding. 

Unforttmately.  a  number  of  banks     « 
have  experienced  problems  under  the 
ciurent  rule.  The  legality  of  a  loan  und«- 
S  84  is  determined  at  the  time  the  ^oan  is 
made.  Thus,  a  loan  which  complies  with 
the  lending  limit  when  made  does  not 
become  a  violation  even  if  subsequent 
'  changes  in  circumstance,  e.g..  a 
reduction  in  the  bank's  leodiiig  limit, 
shotild  cause  the  loan  to  become  non- 
conforming. However,  under  the  present 
treatment  of  commitments,  the  lending 
limit  is  applied  to  a  commitment  not 
when  it  is  entered  into,  but  at  the  time  it 
is  funded^This  has  caused  problems  for 
some  banks  experiencing  unexpected 
declines  in  their  capital. 

A  number  of  such  banks  have  faced  a 
dilemma  because  they  have  entered  into 
loan  commitments  that  were  within  the 
bank's  limit  when  made,  but  exceed  that 
limit  at  the  time  of  funding  because  of 
an  intervening  reduction  ^  capital  of  the 
bank.  If  a  baiUc  fadngsuch  a  situation 
funds  the  loan,  it  will  exceed  its  lending 
limit  and  its  directors  may  inctu- 
personal  liability  as  a  result;  if  it  refuses 
to  fund  the  loan,  it  may  breach  a  binding 
loan  commitment  and  inour  liability  to 
its  customer.  This  dilemma  is 
particularly  acute  when  the  bank  is 
unable  to  sell  a  simultaneous 
participation  to  another  lender  at  the 
time  ojf  funding. 

When  a  bank  is  requested  to  enter 
into  an  outstanding  binding  commitment 
which  may  exceed  the  bail's  lending 
limit  now  or  in  the  future,  prudent 
banking  practice  would  dictate  that  the 
bank  take  precautions  to  permit  escape 
fit>m  such  a  dilemma.  Such  actions 
include  a  protective  clause  in  the 
commitment  which  would  release  the 
bank  from  its  obligation  if  funding  the 
loan  would  result  in  an  overline. 

While  these  types  of  precautions  have 
proven  useful,  it  is  more  equitable  and 
convenient  to  allow  the  lending  limit  to 
be  applied  on  the  date  a  binding,  written 
commitment  Within  the  bank's  limit  is 
made,  i.e.,  to  treat  such  an  "underiine" 
commitment  as  a  lawful  'loan  and  ^ 
extension  of  credit"  even  if  the  bank's 
capital  declines  prior  to  funding  that 
commitment.  In  this  manner,  binding 
loan  commitments  may  be  honored 
without  subjecting  directors  to  personal 
liability  for  violation  of  the  lending  limit. 
This  is  the  effect  of  the  temporary  rule. 


Federal  Ragistec  /  Vol.  53.  No.  122  /  Friday.  June  24.  1988  /  Rules  and  Regulationg  28753 


Under  the  It^nporary  rule,  if  the  toto/ 
of  the  propofed  ooBiraitoient  and  all 
other  loans  aad  cominitmeiits  to  a 
borrower  are  within  the  bank's  lending 
limit  at  the  time  the  commitment  is 
made,  the  commitment  is  deemed  a 
"loan"  and  its  legality  wider  the  lending 
limit  is  deteiniined  as  of  Ihat  time. 
Further,  as  a  "loan."  the  total  amount  of 
such  a  commitment  must  be  included  in 
calculating  loans  outstanding  to  a 
borrower  in  detennining  the  legality  of 
subsequent  loans  even  if  the 
commitment^as  not  been  fully  funded 
at  the  time  of  the  subsequent  loan 
application. 

Under  the  {temporary  rule,  "overline" 
commitments  [i.e.,  those  which  would 
exceed  a  bauc's  lending  limit  when 
made)  are  stiQ  permitted  because  they 
are  not  treateid  as  "loans"  until  funded. 
However,  a  bank  entering  into  such  a 
commitment  will  violate  section  84  if  it 
subsequenUylfunds  the  overiine 
commitment!  ai  an  amount  which 
exceeds  the  bank's  lending  limit.  In 
other  words,'  if  a  bank  has  made  a 
binding,  written  loan  commitment  to  one 
borrower  that,  in  combination  with  all 
other  outstanqing  loans  and 
commitmentBi  to  that  borrower,  is  in 
excess  of  itsjlending  limit  on  the  day  of 
commitment^  Idie  commitment  is  not  a 
"loan"  as  of  Ithat  date  and  the  lending 
limit  must  bf  icalculated  and  applied  on 
the  date  fiind^  are  advanced,  even  if 
capital  subsequently  is  reduced.  Non- 
bindiiig  lines  of  credit,  oral 
comndtmentk  and  mere  bffers  to  lend 
would  also  (X)ntinue  to  be  subject  to  the 
lending  limit!  When  funds  are  advanced, 
i.e.,  they  would  not  be  deemed  "loans" 
and  their  legality  would  be  determined 
only  at  the  time  of  funding. 

Thus,  to  b^l  treated  as  a  "loan"  under 
the  temporary  rule,  a  commitment 
together  with  all  other  outstanding  loans 
and  commitikients  to  a  borrower  must  be 
within  the  bank's  lending  Umit  on  the 
date  the  bank  becomes  legally  bound 
under  the  conunitment.  This  will  result 
in  the  legality  of  the  commitment  being 
determined  on  that  date  and,  thus,  will 
avoid  a  violation  if  the  lending  Hmit 
subsequently;  dfdines  and  a 
participation  CMltetbe  arranged.- 

In  determ^ing  whether  a  commitment 
would  cause  the  bank  to  exceed  its  limit 
on  the  date  oT  the  commitment,  the 
amount  of  ajtegally  binding  written 
agreement  teiparticipate  in  the  loan 
commitment  by  anodier  financially 
responsible  person  or  institution  may  be 
deducted.  However,  the  participation 
agreement  must  set  forth  funding 
arrangements  which  will  prevent  the 
originating  Ofnk  from  exceeding  its 
limits,  e.^..  pjoovide  that  the  participation 


must  be  Winded  no  later  than  the  time  - 
when  the  or^inating  bank  is  required  to 
advance  funds  under  the  commitment 
Once  a  commitment  ia  treated  as  a  loan, 
it  must  be  included  by  the  bank  in 
computing  its  lending  limit  for  all 
subsequent  loans  to  the  borrower. 

As  noted  above,  many  banks  with 
declining  lending  limits  aie  currently 
facing  the  dilemma  of  whether  to  violate 
section  84  by  funding  overiine 
commitments  or  to  incur  potential 
liability  by  breaching  those 
commitments.  Ford^  banks  to  incur 
such  contingent  liabilities  would  serve 
no  supervisory  puipose  and,  in  fact  may 
threaten  the  soundness  of  some  banks. 
To  provide  relief  from  diis  dilemma,  the 
temporary  rule  is  effective  immediately 
with  respect  to  all  outstanding 
commitments,  regardless  of  when  made. 
Thus,  the  rule  w^  permit  a  bank  to 
honor  all  legally  binding  commitments 
which  were  made  in  good  faith  prior  to 
the  effective  date  of  &e  amendhient  and 
were  within  the  bank's  lending  limit 
when  made,  even  if  the  advances  would 
cause  the  bank  to  exceed  its  present 
lending  limit  if  they  were  treated  as 
loans.  Thus,  the  new  treatment  of 
commitments  under  the  temporary  rule 
is  applied  retroactively  to  eligible 
commitments  entered  into  before  the 
effective  date  of  the  temporary  rule,  as 
well  as  to  eonunitments  entered  into 
after  that  date.  However,  the  temporary 
rule  will  notretroactively  validate 
advances  that  were  made  prior  to  the 
effective  date  of  the  new  rule  and  that 
exceeded  the  lending  limit  at  that  time. 
Even  if  made  pursuant  to  a  binding 
commitment  such  advances  were  illegal 
loans  when  made  and  will  remain 
violations  of  law.  A  rule  which 
retroactively  validated  such  advances 
would  impair  the  existing  rights  of  , 
shareholders  against  their  directors 
underl2U.S.C  93(a). 

Special  Studies 

Reason  for  Adoption  Without  Prior 
Notice  and  Comment 

For  the  reasons  discussed  above,  the 
temporaryrule  confers  benefits  on 
banks  that  shottld  not  be  delayed. 
Accordingly,  this  OCC  finds  that 
application  of  the  notice  and  comment 
procedure  of  5  U.S.C.  553  to  this  action 
would  l>e  cdntrary  to  the  public  interest 
and  that  good  cause  exists  for  making 
this  action  effective  immediately. 
Nevertheless,  the  OCC  believes  that 
comment  on  this  pnqrasal  as  well  as 
alternative  proposals  may  be  beneficial 
and  could  result  in  a  better  final 
regulation.  Iherefore.  the  OCC  also 
requests  post-promulgation  comment  on 
possible  alternatives. 


Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Pleidlulity  Act  tiie 
Comptroller  of  die  Currency  certifies ' 
that  this  temporary  regulation  will  not 
have  a  significant  impact  on  a  - 
substantial  number  of  small  banks.  All 
banks  should  benefit  from  the  regulatory 
simpUfication  that  will  result  from  the 
proposal 

Executive  Order  12291 

The  OCC  has  determmed  that  this 
temporary  rule  does  not  constitute  a 
"major  rule"  within  the  meaning  of 
Executive  Order  12291.  Consequently,  a 
Regulatory  Impact  Analysis  will  not  be 
required  on  the  grounds  that  this 
revision  (1)  woiud  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  (2)  would  not  result  in  a  major 
increase  in  the  cost  of  bank  operations 
or  government  supervision,  and  (3) 
would  not  have  a  significant  adverse 
effect  on  competition,  employment, 
investment  productivity,  innovation,  or 
competition  with  foreign-based  entities. 

list  of  Subjects  in  12  CFR  Part  39 

National  banks.  Lending  limits.  Loan 
commitments. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble.  Title  12,  Chapter  I,  Part  32  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  32— LENDINQ  UNITS 

1.  The  authority  citation  for  Part  3i  is 
amended  to  read  as  follows: 

Atttiiority:  12  U.S.C.  84  and  12  U.S.C.  93a. 

2.  Section  32.2(d)  is  revised  to  read  as 
follows: 

$32.2    [Amended] 

*        •        «,       •        •  - 

(d)  "Contractual  commitment  to 
advance  funds"  means  (1)  an  obligation 
to  make  payments  (directly  or 
indirectly)  to  a  third  party  contingent 
upon  default  by  the  bank's  customer  in 
the  performance  of  an  obligation  under 
the  terms  of  that  customer's  contract 
with  the  third  party  or  upon  some  other 
stated  condition,  or  (2)  an  obligation  to 
guarantee  or  stand  as  surety  for  the 
benefit  of  a  third  party.  The  term 
includes,  but  is  not  Kmited  to.  standby 
letters  of  credit  (as  defined  in  paragraph 
(e)  of  this  section),  guarantees,  puts  or 
other  similar  arrangements.  A  binding, 
written  commitment  to  lend  is  a 
"contractual  commitment  to  advance 
funds"  under  this  part  if  it  and  all  other 
outstanding  loans  (including  other 
binding  commitments)  to  the  borrower 
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are  within  the  baidi's  lending  Hmh  on 
the  date  of  tiae  canunkmeot  Thug,  if 
such  a  commitmeat  and  all  other 
outstanding  loans  to  a  botrower  are 
within  the  bank's  lending  limit  on  the 
date  of  the  coramitmeiit,  the  bank  may 
fund  the  commltraent  without  violating 
the  lending  limit  even  if  its  capital  and, 
hence,  its  lending  limit  should  decline 
prior  to  the  actual  advance  of  funds.  On 
the  other  hand,  if  a  commitment  and  all 
other  outstanding  loans  to  a  borrower 
are  not  within  a  bank's  lending  limit  on 
the  date  of  the  conmitment,  then  the 
commitment  would  not  be  deemed  a 
loan  until  funded  and  its  legality  would 
be  determined  at  that  time.  In 
determining  whether  the  issuance  of  a 
commitment  would  cause  a  bank  to 
exceed  its  lending  limit  on  the  date  of 
the  comraitmeBt,  a  bank  may  deduct 
from  the  amount  of  the  comaritment  the 
aggregate  amount  of  legally  binding 
written  loan  partidpatioas  in  that 
commitment  by  otlwr  financially 
responsible  persons  or  institutions. 

Date:  May  27, 1988. 
Robert  U  CiMke. 

Comptroller  of  the  Currency. 

[FR  Doc.  88-14344  Filed  e-2»-88;  B:45  am] 
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DEPARTUENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  Na  88-NM-75-AD;  AmdL  39-5963] 

Airworttiiness  Directives;  SAAB-Scania 
Model  9F-340A  Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnof«^>tnal  rule. 

summary:  This  amendment  adopts  a 
new  airworthiaess  directive  (AD), 
applicable  to  SAAB-Scania  Model  SF- 
340A  series  aiiplanes,  which  requires 
repetitive  inspectioB  of  the  vertical 
stabilizer  top  closure  rib  for  cracks  and 
repair,  if  necessary.  Tlas  amendment  is 
prompted  by  reports  that  fatigue  cradcs 
have  occurred  in  the  vertical  stabilizer 
top  closure  rib.  This  condition,  if  not 
corrected,  could  result  in  lamming  of  the 
rudder. 

EFFECTIVE  DATE:  }uly  15,1968. 
ABORESSCS:  The  applicable  service 
information  may  be  obtained  from 
SAAB-Scania  AB.  Product  Support,   S- 
581.88  Uidcoping,  Sweden.  This 
information  may  be  examined  at  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Hi^tway  Sooth.  Seattle, ' 
Washington,  or  Seattle  Aircraft 


CertXcrtioa  Office,  9010  East  Marginal 
Way  Sooth.  Seattfe,  WashiHglon. 

FOR  FURTNCa  mFOmiATldN  CONTACT: 

Ms.  Armdla  Donnelly.  Standardization 
Branch.  ANM-113:  telephone  (206)  431- 
1967.  Mailuig  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Midway 
South.  C-68966.  Seattle.  Washington 
98168. 


SUPPLEMENTARY  < 
Luftfartsvnketv  (LFV).  which  is  the 
airworthiness  authority  <rf  Swedrai,  has 
notified  die  FAA  of  an  unsafe  oomiition 
which  Biay  exist  on  SAAB  Model  SF- 
34QA  series  aixplanes.  There  have  been 
sevecal  cases  reported  of  fatigue  cracks 
that  eocurred  in  the  vertical  stabiliaer 
top  cloBure  rib.  In  one  recent  incident, 
on  March  28, 1918,  on  takeoff  at 
approximatdy  60  knots,  a  pilot  engaged 
the  rudder  aad  the  nifMer  would  not 
move.  The  takeoff  was  aborted. 
■  Subsequent  investigation  revealed  that 
cracked  dieet  metal  from  the  vertical 
stabilizer  had  infafluted  the  redder 
movraneat  This  condition,  if  not 
corrected,  <xndd  result  in  iamming  of  the 
rudder. 

SAAB  issued  Alert  Service  Bulletin 
SF340-55A-011.  dated  March  31, 1988. 
which  describee  procedures  for 
repetitive  inspections  of  the  vertical 
stabilizer  top  dosure  rib  for  fatigue 
cracking,  and  repair,  if  necessary.  The 
LFV  has  classified  the  service  bulletin 
as  mandatory. 

This  airplane  model  is  manufactured 
in  Sweden  and  type  certificated  in  die 
United  States  under  the  provisions  of 
Section  21.29  of  the  Federal  Aviation 
Regidatiens  and  the  applicable  bilateral 
airwortmness  agreement. 

Since  the  condition  is  IQcely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  register»i  in  the  United 
States,  diis  Mi  requires  repetitive 
inspection  and  repair,  if  necessary,  of 
the  vertical  stabilizer  top  closure  rib,  in 
accordance  with  the  service  bulletin 
previously  mentioned.  The  only  change 
to  the  action  specified  in  the  service 
bulletin  is  the  addition  of  a  requirement 
to  stop  driM  before  cleaning  and 
installing  the  aluminum  tape. 

SAAB  is  cunenUy  developing  a 
solution  to  the  crackiag  probl^  When 
that  solution  becomes  available,  the 
FAA  ouy  consider  farther  rulemaking  to 
include  it  as  terminating  action  for  the 
requirements  of  this  AD. 

Since  a  condition  eidsts  that  requires 
immediate  a^ptionof  this  regulation,  it 
is  found  that  notice  and  pablic 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  rai^ng  this 
amendment  effective  in  less  dian  30 
days. 


Tlie  regalatioas  bH  forfii  hi  diis 
amendment  are  prooHdgated  poseuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1S58.  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  canstruedto 
preempt  state  law  regnlatiBg  the  same 
sub)ect.  Thus,  in  aocordanoe  with 
Executive  Order  12612,  it  is  determined 
that  such  regidations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  hira  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft,  ft  has  been 
further  determined  diat  this  document 
involves  an  emergency  regulation  under 
DOT  Regidatory  Policies  and  procedures 
(44  FR  11034;  Febraary  26, 1979).  If  diis 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  aircraft. 

Adoption  of  tiie  AmendRiant 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  Hie  authority  citation  for  Part  39 
continues  to  read  as  foUows: 

AuAority:  49  U.S.C.  13S4(a).  1421  and  1423; 
49  U.S.C  109({^  (Revised  Pub.  L  97-449, 
January  12. 1983):  aad  14  CFR  11.08. 

2.  By  adding  the  following  new 
.  airworthiness  directive: 

SAAB-Scania: /^lies  to  Model  SF-MOA 
series  airplanes.  Serial  Numbers  SAAB 
340A-031  through  340A-12a  certificated 
in  any  category.  Compliance  required  as 
indicated,  unless  previously 
aocofliplished. 
To  prevent  Inhibited  airplane  radder 

control  due  to  cracidng  in  tiie  vertical 

stabHIsser  top  dosure  rib,  accomplish  the    . 

following: 

A.  Prior  to  die  aconmniation  of  SO  flight 
hoiffs  time  inservios  after  (lie  effective  date 
of  this  ampndsient  luriess  accomplished 
within  the  last  450ffight  hours  time-in- 
service,  inspect  the  vertical  stabilizer  top        | 
closure  rib  for  evidence  of  cracldng.  i 

B.  If  no  evidence  of  ciaacing  is  found,        •  , 
reinspect  the  vertical  stabiliser  hip  closure 
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I  at  intervala  not  to  exceed  500 

ia  found,  prior  to  farther  flight 
of  the  cracka.  After  thia  ia 
I  clean  the  top  doeuie  rib  and 
tape,  as  apedSed  in  SAAB 
SF340-S5A-011.  dated  March 
for  additional  cracking 
|oD  of  the  ahiminnm  tape  at 
exceed  100  fU^t  houra  time- 
repair,  if  neoesaary,  prior  to 
aooordance  with  that  service 

ite  means  of  compliance  or 
comfdiance  time,  whidi 
>ptable  levd  of  aafety,  may 
ippioved  by  die  Manager, 
a  Branch  ANM-113,  FAA. 
itain  Region. 

luest  should  be  forwarded 
Principal  Kiaintenance 
I),  who  may  add  any  comments 
lit  to  the  Manager, 
^n  Branch.  ANM-113. 
It  permits  may  be  issued  in 
FAR  21.197  and  21.199  to 
les  to  a  base  for  the 
It  of  the  modifications  required 


by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  SAAB-Scania  AB.  Product 
Support.  S-^  88  L&ikoping.  Sweden. 
This  information  may  be  examined  at 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Higl^iftray  South.  Seattle. 
Wa8hingtoii.}or  Seattle  Aircraft 
Certificatio|i:Office.  9010  East  Marginal 
Way  South,{  Seattle.  Washington. 

This  amenwnent  becomes  effective  July  IS. 
1988. 

Issued  in  Ste^ttle.  Washington,  on  June  17, 
198&  1 1 

FraderickM.  Isaac 

Acting  Dfrectdr,  Northwest  Mountain  Region. 
[FR  Doc.  88-14251  Filed  6-23-88: 8:45  am] 
saiNM  oooc  ^a-is-n ' 
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Ss  amendment  adopts  a 
iness  Directive  (AD), 
ie  Havilland  Models 
DHC-fr-1.  DHC-6-100.  DHC-6-20a  and 
DHC-6-300Jfirplanes,  which  requires 
initial  and  iic  petitive  bispections  of  both 
wing  main  S]  >ar  lower  cap  angles  for 
exfoliation  cpm>sion.  and  repair  or 


replacement  if  necessary.  The 
amendment  is  pronqited  by  reports  of 
such  corrosion  on  hij^  time  airplanes,  if 
jBot  corrected,  this  oondition  could  result 
in  a  weakened  wing  which,  eventually, 
could  cause  catastrophic  failure  of  the 
wing.  The  required  actions  wrill  detect 
and  correct  any  corrosion  damage 
before  it  can  lead  to  wing  failure. 
EFFCCnVE  DATC  July  28. 1968. 
COMniANCe  As  prescribed  in  the  body 
oftheAD. 


:  de  Havilland  Service 
Bulletin  (S/B)  No.  6/'M2.  dated 
December  12. 1988.  S/B  No.  6/486  (Mod. 
No.  6/1880)  dated  December  12. 1986»  S/ 
B  No.  6/362  (Mod.  Np.  6/1630)  Revision 
A.  dated  January  18. 1965.  and  Technical 
Advisory  Bulletin  (TAB)  No.  628/1, 
dated  November  1970,  applicable  to  this 
AD.  may  be  obtained  from  the  de 
Havilland  Aircraft  Company  of  Canada, 
A  Division  of  Boeing  of  Canada,  Ltd.. 
Garratt  Boulevard.  Downsview.  Ontario. 
Canada  M3K 1Y5:  telephone  (416)  633- 
7310.  A  copy  of  this  information  is  also 
contained  in  the  Rules  Docket.  FAA, 
Office  of  the  Regional  Counsel.  Room 
1558. 601  East  12th  Street  Kansas  City. 
Missouri  64106. 

POM  nmTNEII  IMTOBMATIOW  COMTACT 
Mr.  Lester  Lipsius.  Airframe  Branch. 
ANE-172.  New  York  Aircraft 
Certification  Office,  FAA.  New  England 
Region.  181  South  Franklin  Avenue. 
Valley  Stream,  New  Yorkll581: 
Telephone  (516)  791-622a 
SUPMjilKNTAIIV  WFONMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  inspection  for  exfoliation 
corrosion  on  the  wing  mam  spar  lower 
cap  angles,  and  repair  and  replacement, 
if  necessary,  on  all  de  Havilland  Model 
DHC-6  airplanes,  was  published  in  the 
Federal  Register  on  January  27. 1988  [53 
FR  2228].  The  proposal  resulted  from 
eleven  reports  of  high  time  de  Havilland 
Model  DHC-6  airplanes  with  exfoliation 
corrosion  on  the  wing  main  spar  lower 
cap  angles.  Consequently,  de  Havilland 
issued  S/B  No.  6/492  (§-57-11),  dated 
December  12. 1986.  whidi  requires  initial 
and  repetitive  inspections  of  the  parts, 
internally  and  externally,  for  wings  that 
have  10  years-in-service  from  the  date  of 
manufacture,  or  12.000  hours  time-in- 
service  (TIS).  The  S/B  also  requires 
inspections  of  airplanes  which  have 
incorporated  Modification  No.  6/1630 . 
(S/B  No.  6/362),  and  on  wings  which 
have  incorporated  Modification  No.  6/ 
1869  (S/B  No.  6/486).  de  Havilland 
Technical  Advisory  Bulletin  (TAB)  No. 
626/1  outlines  some  general  procedures 
to  prevent  corrosion,  rectification,  and 
reprotection  of  affected  areas. 
Replacement  of  the  wing  main  spar 


lower  cap  angles  is  necessary  if 
excessive  material  is  removed  due  to 
corrosion. 

Transport  Csnada,  who  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  Canada,  made  these  S/B's 
and  the  actions  recommended  therein  by 
the  manufacturer  mandatory  by 
issuance  of  Thmsport  Canada  AD  CF- 
87-02  dated  March  27, 1087,  to  assure 
the~continued  airworthiness  of  the 
affected  airplanes.  On  airplanes 
operated  under  Canadian  registration, 
this  action  has  the  same  effect  as  an  AD 
on  airplanes  certificated  for  operation  in 
the  United  States.  The  FAA  relies  upon 
the  certification  of  Transport  Canada 
combined  with  FAA  review  of  pertinent 
documentation  in  finding  compliance  of 
the  design  of  these  airplanes  with  the 
applicable  United  States  airworthiness 
requirements  and  the  airworthiness  and 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States. 

The  FAA  examined  the  available 
information  relate*)  to  the  issuance  of  S/ 
B  No.  6/492,  dated  December  12, 1986. 
including  the  other  related  de  Havilland 
Servioe  Bulletins,  and  the  issuance  of 
AD  (3^-87-02  by  Transpprt  Canada,  and 
concluded  that  the  condition  addressed 
by  S/B  No.  6/492  was  an  unsafe 
condition  that  may  exist  on  other 
airplanes  of  this  type  certificated  for 
'  operation  in  the  United  States. 
Accordingly,  the  FAA  proposed  an 
amendment  to  Part  39  of  the  FAR  to 
include  «i  AD  on  this  subject. 

Interested  persons  have  been  afforded 
an  opportimity  to  comment  (Hi  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  public.  Accordingly,  the  proposal  is 
adopted  without  change  except  for  an 
editorial  clarification  of  paragraph  (f)  of 
the  AD  which  changes  neither  the  intent 
nor  the  cost  of  accomplishment  of  the 
AD. 

The  FAA  has  determined  that  this 
regulation  involves  approximately  179 
de  Havilland  Model  DHC-6  airplanes  on 
the  United  States  registry.  For  airplanes 
that  will  have  the  wing  bottom  skins 
removed  and  re-attached  periodically, 
the  cost  of  inspecting  these  aiiplanes  is 
estimated  to  bis  $97,920  per  airplane 
over  the  anticipated  life  span  of  the 
airplane.  The  total  cost  to  the  private 
sector  is  estimated  to  be  $20,448,960  for 
the  fieet  over  the  anticipated  life  span  of 
the  fleet  or  $2,856  per  airplane  per  year. 
For  airplanes  incoiporating  Modification 
No.  6/1869,  the  cost  of  inspecting  these 
airplanes  is  estimated  to  be  $1,920  per 
airplane  over  the  anticipated  life  span  of 
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th)e  airplane.  The  total  cost  to  die  ^vate 
sector,  indnding  lot  cMta,  is  estiraated 
to  be  $1,751,515  for  the  fleet  over  the 
anticipated  Me  spaa  of  ^  fleet,  or  $245 
per  airplaae  iwr  jnar.  Ibe  oosl  of 
compbance  wM  the  most  •oonomical 
altemative  of  llie  propoaed  AO  is  so 
snudl  that  the  oxpense  of  conpfianoe 
will  not  be  «  v^^SBicmA.  fiBaacial  impact 
on  any  small  onMMes  opera^  these 
airplanes. 

The  regdations  set  forth  in  ttris 
amendment  are  praraolgatBd  pursuant  to 
authority  in  te  Federal  Aviation  Act  <A 
19S«.  OS  anended  (40  U.S.C  1301.  et 
seq.),  whidi  statute  is  oonstruod  to 
preempt  state  law  legalaHiig  ^  same 
subject  Thus,  In  ooewdance  wiA 
Executive  Order  IZBIZ  it  is  detennined 
that  such  regidatian  dees  aot  have 
.federalism  impBcatiops  warranting  the 
/  preparation  of  a  Federalism 

Thetefme,  I  cer^  &at  tius  action  (1) 
is  not  a  "major  nle"  rnider  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  SegulatCMy  PoHcies 
and  ftocedures  {44  FR 11034:  February 
26. 1879):  and  ^  wifl  not  have  a 
signiikaat  ecoRosdc  impact,  positive  or 
negative,  on  a  aabstantial  number  <A 
sunn  «itities  undw  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  co|V  of  the 
final  evaluation  prepared  for  this  action 
is  contained  in  the  regulattny  docket  A 
copy  of  it  may  be  obtaised  by  contacting 
the  Rules  Docket  at  die  location 
provided  tinder  flie  caption 


List  of  Subjects  b  14  €FR  Part  39 

Air  traasportatioR,  Aircraft.  Aviation 
safety,  Safiety. 

Adoption  iA  (he  Amandnwnt 

Acoon^agly.  pursuant  to  the  authority 
delegated  to  me  t^  the  Administiator, 
the  Federal  Ai^ation  AdmtntstEation 
amends  1 39.13  of  Part  39  of  the  FAR  as 
follows: 

PART.T9    [AMCMOCD] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AuUwritjr:  40  U.S.C.  13S4{a).  1421  and  1423: 
49  U.ac  106(^  (Revised.  Piib.  L.  87-44a 
January  12, 1963]:  and  14  CFR  11.88. 


139.13 
2.  By  adding  the  following  new  AD: 

De  HiwiOaiid:  Appkes  to  aH  Modela  DHC-»- 
1.  DHC-6-loa  DHC-&-2Qa  and  DHC-«- 
300  (all  serial  numbers]  airplanes 
certificated  in  any  category  whidi  have 
accnimriated«itlKn 
(1)  Ten  years-in.«ervice  from  tiie  date  of 

manufacture  or  12.000  hours  lime-in-service 

rns).or 


(2)  Incorporated  ds  HavMiad  Servioe 
BuUetin  (8/^  ND.«/aat  tmngBoK 
ReplaoeaMnt  ModificBttai  No.  t/iaaoi 
Revisioa  A.  dated  laaaaiy  1&  ueB.  aod  have 
10  yean-iooarvice  or  IZOOO  hoais  TISoo  the 
new  wing  box.  or: 

(3)Replaced  the  wiings  wiA  used  %vings 
which  liave  a  total  oflQ  years-fai-service  from 
the  date  of  amnuhetnre  or  12.000  cumulative 
hours  TIS. 

Compliance:  Kaqntrod  iaMsly  within  fee 
next  90  dayaor 490  ham  TIS.  wiuchever 
occurs  Bfst  after  the  effective  date  of  diis 
Airworthiness  Directive  i AD],  unless 
previously  aceaavHsbed  wMUb  die  last  five 
years  or  6.0001miot  TB,  whichever  occurs 
first 

To  prevent  oBtastrsphic  failute  of  ttie  wing 
due  to  canosioa  aocuawiation  «a  the  wteg 
main  spar  lawar  cap«Bglaa.  accompli  A  the 
foDowfaig: 

(a)  Visually  inqiect  die  wing  oiain  spar  and 
lower  spar  cap  extnoions  for  corrosion  using 
a  high  intensity  ti^  in  accordance  with 
"AOOOKVUSHMBNTIFeTKlXniONS", 
Paragraph  A  «f  de  HairiUaad  8/BNo.  9/492 
(ft-B7-41}  dated  Deoaaiber  12. 1998. 

(b)  Evaluate  the  aevatily  of  corresion  foond 
as  OHtUaed  under  *tX3MPUANCIE"  in  the 
above  referonoed  S/& 

(c)  Repeat  the  inqiecttan  in  Paragraph  (a) 
and  the  actions  required  is  pwagraph  (b)  of 
this  AD  at  intervals  not  to  exceed  6000  hours 
TIS  or  five  years,  whichever  occurs  first  from 
the  last  iaspeotien.  « 

(d)  Remow  dl  sutfeoe  ooirosian  and 
replace  the  cap  aaglea.  if  necessary,  ia 
acoorduioe  widi  "ACCXIMPUSHMENT 
INSTRUCTIONS".  Paragraph  &  <rf  S/B  No.  6/ 
492. 

(e)  Conduct  a  dye  penetraat  inspection  of 
parts  when  corrosion  is  removed  to 
demonstrate  freedom  from  corrosion,  and 
repretect  rewoiked  areas  ia  aceerdance  with 
instraotioBs  specified  in  de  Havinand 
Technical  Advisory  Bdietia  (TA^  Na  028/1. 
dated  Novesriier  1078. 

(f)  If -any  parts  an  rewatfaed  as  a  result  of 
any  of  the  iaspeotians  specified  in  this  AD. 
prior  te  further  flight  obtain  FAA  approval  for 
return  to  service  as  follows: 

(1)  V\nthla  S  calendar  d^s  followiag  the 
above  refisTenced  rewoilc.  contact  de 
Havilland  (at  the  address  below)  with  the 
details  of  all  nworiced  areas  for  their 
evaluatioR. 

(^  Saacd  upea  de  Havffland's  evabation 
and  reooaaundationa.  the  Manager,  New 
York  Airoraft  Cectiilcadao  Office,  FAA,  New 
England  Aegioa.  wiUpnvide  additional 
instructions  to  the  pwaec  as  required,  as  weU 
as  authorization  for  return  to  service. 

(g)  Airplanes  may  be  flown  in  accordance 
with  ?KR  21.197  to  a  looatton  wfaeie  tiiis  AD 
may  be  accomplished. 

(h)  Upon  subnrissioB  of  substantiating  data 
by  an  «wBer  or  qMratar  duoHgh  an  FAA 
Mainteaanoe  bi^eotoc  the  Manager.  New 
Yoric  AiMxafr  Gertificattoa  OCEtoe.  FAA  Hem 
England  RegieB.  in  Saugh  ftanklia  Avenue. 
Valley  Stieam.  New  York  U591:  tdephone 
(51^  791-e22a4nay  adjust  the  intervals 
between  the  repetitive  inspections  specl&ed 
in  this  AO. 

(i)  An  equivalent  means  of  comphance  with 
this  AD  may  be  used  if  approved  by  die 


Manager,  t9ew  Yoik  Afrcraft  Certification 
Office.  FAA  New  Engtand  Region. 

AU  p««ons  affsotad  by  tids  <firective 
may  <A>tafai  oopieseftiie  documents 
referred  to  hereio  iqKBi  Tequest  to  the  de 
HaviOand  Aiictafi  rnmpi^  ci  Canada. 
A  Division  of  Boaiiv  ef  Canada.  Ltd* 
Gacratt  Boulevard.  Onsnsview.  Ontaria, 
Canada  A^C  IVS:  ar  may  axanme  Aese 
docaneats  at  tfM  FAA,  Office  of  tin 
Regional  Counsel.  Room  1558. 601  East 
12th  Street  Kansas  City,  hfissoori  64106. 


This  amendmeat  hs  wmas  efcctive  on  |uly 
28.1988. 

Issued  in  Kansas  City.  Missouri,  on  fam  IS. 
198& 

Clarenoa  B.  NeWbaoi, 

Acting  JJinctoe,  Oeatral  Region. 

\FK  Doc.  8»-142S8  PHada  O  «;  6:45  am) 


DEPARmENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Food  md  Drug. 
21  CFR  Part  520 


Oral 
Not 


AOENCV:  Food  aad  Drag  Administi«tion. 
AcnwK  Final  Tide. 

stiMMMW:  Hm  Food  and  Drag 
Administration  (FDA)  is  amending  the 
animal  drug  re;gulatioas  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  American 
CyanamidCoM  prowidiog  fbr  use  of 
Tramisol*  X-tia  Cattle  Anthelmintic  and 
Ectoparasitic  Paste  (levamisole  resinate 
and  famphur). 

EFFECTIVI  date:  June  24. 1968. 

FON  FURTHBI INFONMATION  CONTACT: 

Diane  T.  McRae.  Ceata  for  Vetoinaiy 
Medicine  (HFV-135).  Foo^  and  Drug 
Administration.  5600  Fishers  Lane, 
RodcTiHe.  MD  28857.  ^-443-1913. 


American  Cyanamid  Co.,  Agricultural 
Division.  Wayne.  fQ  «7t70.  <9ed  NADA 
139-858  providing  for  use  of  lYamisol* 
X-tra  Cattle  Anthelmintic  and 
Ectoparasitic  Paste  (levamisole  resinate 
and  farni^ai)  as  an  altetnate  dosage 
form  of  eadi  of  tfiese  drags  when  used 
as  a  conArination  for  treating  cattie 
infected  with  certain  stomadi  worms, 
intestinal  worms,  tang  wotms.  cattle 
grabs,  and  Hce.  The  American  Cyanamid 
Co.  currentiy  holds  approvab  fbr 
separate  administration  of  levamisole 
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and  famphi^ito  cattle  for  cootrol  and 
removal  of  tUe  saara  porasites. 

Based  OR  ytferenced  NADA's  and 
addittonaUjj  Submitted  data  and 
infonnationl  ttie  NAOA  is  approved.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  infonnation  summaiy.  The 
agency  is  aiiitodii^g  tt>e  animal  drug 
regukdons  ^  reflect  this  approval  by 
adding  new l|  sao.l242g  Levamisole 
resinate  and  fawphur  paste  (21 CFR 
5a0.1242g). 

In  acoordi^  with  the  freedom  of 
infoimation||^rovtsionB  of  Part  20  (21 
CFR  Part  aOlBBd  1 514.11(e)(2)(ii)  (21 
CFR  S14.11(M(2)(ii)).  a  summary  of 
safety  and  cifectiveness  data  and 
inform8tioD|submitted  to  sui^rt 
approval  of  this  application  may  be  seen 
in  the  Dodc^  p  Management  Branch 
(HFA-305),  Fbod^and  Drug 
Administration.  Room  4-62. 5600  Fishers 
Lane,  Rodn^e.  MD  208S7.  from  9  a  jn. 
to  4  pjn..  M^^iy  throiq^  FHday. 

The  agendy  has  det«Tnined  under  21 
CFR  25.24(d]|a)(U)  that  this  action  is  of  a 
type  that  do^  not  Individually  or 
cumulatively  have  a  significant  effect  on 
the  haman  ekivironment  Therefore. 
neither  an  enlriroamental  assessaient 
nor  an  envinmniental  impact  statement 
is  required. 

list  of  Sub jects  fa  21  CFR  Part  S20 

Animal  dnigs. 

Therefore^  Under  the  Federal  Food. 
Drug,  and  C^Smetlc  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  [Drugs  and  redelegated  to 
the  Center  m  Veterinary  Medicine.  Part 
520  is  amended  as  follows: 

PART  52e-ORAL  DOSAGE  FORM 
NEW  ANMUli  DRUGS  NOT  SUBJECT 
T0( 


1.  The  authbrity  citation  for  21  CFR 
Part  520  connaues  to  read  as  follows: 

Authority:  SUc  S12(i).  82  Stat  347  (21  U.S.C. 
360b(i));  21  CI^  5.10  and  5.83. 

2.  Part  520  Is  amended  by  adding  new 
§  52ai242g  t^  read  as  follows: 

SS20.1242g 

fampliuri 

(a)  Chemih^  name  offamphur.  O,  O- 
Dimethyl  0-(j^dimethyl8ulMmoyl) 
phenyl]  phol^horothioate. 

(b)  Specifi^tions.  The  drug  Is  a  paste 
containing  ll^  percent  levamisole 
resinate  (50  nrcent  potency)  and  23.6 
^percent  famphnr. 

(c)  Sponsdn  See  010042  in  S  510.800(c) 
of  this  chapter. 

(dy^KcialiDonsiderationM.  Do  not  use 
any  cholineaterase-inhibiting  drugs, 
pesticides.  i»sectiddes.  or  chemicals  on 
cattle  simultaneously  or  within  a  few 


days  before  or  after  treatment  with  this 
product 

(e)  Related  tolerances.  See  §  556.350 
of  this  chapter  for  levaaiisole  and  40 
CFR  160.233  (under  the  chemical  dame) 
for  famphur. 

(f)  Conditions  of  use  in  cattle— -[1] 
Amount.  8  milligrams  of  levanrisdo 
hydrochloride  (equivalent)  and  30 
milligrams  of  fanq>hur  activity  per 
kilogram  of  body  weight. 

(2)  Indications  for  use.  For  treatment 
of  cattle  infected  with  the  following 
parasites:  Stomach  worms 
[Haemonchus,  Trichostrongylus. 
Ostertagia),  intestinal  wonns 
[Trichostrongylus,  Cot^teria, 
Nematodinis.  Bunoetommn, 
Oesophagostomum),  lungworms 
(Dictyocaulus),  cattle  grubs 
[Hypoderma],  biting  lice  [Bovwola],  and 
sucking  lice  [Linognathus.  Solenaptes]. 

(3)  Limitations.  Drug  is  not  effective 
against  lice  eggs.  Conditions  of  constant 
helminth  and  ectoparasitic  exposure 
may  require  retreatment  within  2  Yo  4 
weeks  after  first  treatment.  Do  not 
administer  to  cattle  within  19  days  of 
akraghter.  Do  not  use  in  lactatlng  or  dry 
dairy  cows  within  10  dajrs  of  freshening. 
Do  not  use  in  calves  less  than  3  mootfas 
old,  or  in  debiUtated  animals.  Do  not 
treat  Brahman  butts.  Consult  yovr 
veterinarian  for  assistance  in  the 
diagnosis,  treatment,  and  control  of 
parasitism. 

Dated:  June  16, 1968. 
G«takl  B.  Guest. 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  68-14265  Filed  »-23-88: 8:45  am] 
aSJJNQ  COBS  41M-01^ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  OEVELOMflENT 

Offic*  of  tlM  Asatatant  Sscrafary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Part  115 

(Docket  Na  N-M-1807:  FR-2S0tl 

RacognWon  of  ttubatontlMly 


r:  Office  of  die  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Notice  of  annual  lists. 


R  The  recognition  procedures, 
under  24  CFR  Part  115,  were  amended  to 
include  a  requirement  that  HUD,  not 
less  frequently  than  annually,  publish 
various  lists  informing  the  pvAAic  of  the 
recognition  status  of  all  State  and  local 
jurisdictions  recognized  as  having 
substantially  equivalent  fair  housing 


laws.  This  notice  sets  fordi  the  required 

lists. 

imemri  datc  June  24. 1988. 

RM  nMTHiii  mpohmatnmoontaci: 

Maxine  B.  Cunningham.  Director. 
Federal  State  and  Local  Programs 
Divisions,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW..  Room  5214,  Washington.  DC  204ia 
Telephone  (202)  755-0455.  (This  is  not  a 
toll-free  number). 

SUmJMCNTAIIV  WrOWMATlOW:  Title  24, 
Part  115  of  the  Code  of  Federal 
Regulations  describes  the  procedure  for 
recognizing  Stateand  local  fair  housing 
laws  that  provide  li^ts  and  remedies 
for  alleged  discriminatory  housing 
practices  that  are  substantially 
equivalent  to  those  provided  1^  the 
Federal  Fair  Housing  Act  (Tide  VHI  of 
die  Civil  Rights  Act  of  1968),  42  U.S.C. 
3601-3619  ("die  Act"). 

On  August  9. 1984  (48  FR  32042).  Uie 
Department  published  a  final  rule  diet 
amended  the  recognition  procedures 
under  24  CFR  Part  115  to  include,  among 
other  things,  a  requirement  that  HUD, 
not  less  frequenUy  than  annually, 
publish  various  lists  informing  the  public 
of  the  recognition  status  of  jurisdictions 
in  accordance  with  {  115.6(e).  The  lists 
were  last  published  in  the  Federal 
Register  on  April  2a  1967  (52  FR  15304). 

Accordingly,  the  lists  required  by 
i  115.6(e)  are  as  follows: 

(1)  An  updated,  consolidated  list  of  aU 
State  and  local  jwisdictions  recognized 
as  having  substantially  equivalent  fair 
housing  laws: 


States  (36) 

Alaska 

Montana 

California 

Nefaraaka 

Colorado 

Nevada 

Connecticut 

New  Hampsliire 

Delaware 

Newleraey 

New  Mexico 

Florida 

Hawaii 

New  Yoric 

niinoia 

Noith  Carolina 

Indiana 

OUalMBia 

Iowa 

Oreson 

Kanaas 

Peimsylvaaia- 

Kentudcy 

MMtdeUand 

Maine 

South  Dakota 

Maryland 

Tennessee 

Massachusetta 

Virginia 

Michigan 

Washington 

Minnesota 

West  Virginia 

Missouri 

Wisconsin 

Localities  (76) 

Anchorage.  Alaslia 

Mioenix.  Arizona 

New  Haven,  Gonnecticut 

DisbidofCoiiinibia 

Broward  County,  Florida 

Clearwater,  Florida 

Dade  County  (Metropolitan),  Florida 

Escambia  Couaty,  Florida 

GaineavilL  Florida 

Hillsborough  County.  Florida 

Jasksonville,  Florida 

Orlando,  Florida 
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Pensacola,  Florida 

Pinellas  County,  Florida 

St.  Petersburg,  Florida 

Tallahassee,  Florida 

Tampa,  Florida 

Bloomington.  Illinois  ' 

Danville,  Illinois 

Elgin.  Illinois 

Evanston,  Illinois 

Park  Forest  Illinois 

Springfield.  Illinois 

Urbana,  Illinois 

Columbus,  Indiana 

East  Chicago,  Indiana 

Fort  Wayne,  Indiana 

Gary,  Indiana 

Marion,  Indiana 

South  Bend,  Indiana 

Des  Moines,  Iowa 

Dubuque,  Iowa 

Iowa  City,  Iowa 

Kansas  City,  Kansas 

Lawrence,  Kansas 

Olathe,  Kansas 

Salina,  Kansas 

Jefferson  County.  Kentucky 

Lexington-Fayette,  Kentucky 

Howard  County,  Maryland 

Montgomery  County,  Maryland 

Prindte  George's  County  Maryland 

Boston.  Massachusetts 

Minneapolis,  Minnesota 

St  Paul,  Minnesota 

Kansas  City,  Missouri 

St  Louis,  Missouri 

Lincoln.  Nebraska     • 

Omaha,  Nebraska 

New  York  City,  New  York 

Rockland  County,  New  York 

Asheville,  North  Carolina 

Charlotte,  North  Carolina 

Mecklenburg  County,  North  Carolina 

New  Hanover  County,  North  Carolina 

Raleigh.  North  Carolina 

Winston-Salem.  North  Carolina 

Dayton,  Ohio 

Allentown,  Pennsylvania 

Harrisburg.  Pennsylvania 

Philadelphia.  Pennsylvania 

Pittsburgh,  Pennsylvania 

Reading.  Pennsylvania 

York.  Pennsylvania 

Sioux  Falls,  South  Dakota        ,   .  / 

Knoxville,  Tennessee 

Forth  Worth.  Texas 

Arlington  County,  Virginia 

King  County,  Washington 

Seattle.  Washitigton 

Tacoma,  Washington 

Beckley.  West  Virginia 

Charleston.  West  Virginia 

Huntington.  West  Virginia 

Beloit  Wisconsin 

Madison.  Wisconsin 

(2)  A  list  of  all  jurisdictions  whose 
recognition  under  this  part  has  been 
withdrawn  since  publication  of  the 
previous  notice: 

None. 

(3)-A  Hst  of  jurisdictions  with  respect 
to  which  notice  of  denial  of  recognition 
has  been  published  under  §  115.7(c) 
since  issuance  of  the  previous  notice: 

None. 


(4)  A  list  of  jurisdictions  with  respect 
to  which  a  notice  of  comment  has  been 
published  under  §  115.e(b)  and  for  which 
requests  for  recognition  remain  pending: 

States  (x) 

Ohio 

Localities  [17] 

Meriden.  Connecticut 
Country  Club  Hills,  Illinois 
Glenwood,  Illinois 
Hazel  Crest  Illinois 
Maywood,  Illinois 
Hammond,  Indiana 
Michigan  City,  Indiana 
Muncie,  Indiana 
Port  Dodge,  Iowa 
Webster  County,  Iowa 
Cambridge,  Massachusetts 
St.  Joseph.  Missouri 
Albany,  New  York   . 
Glen  Cove,  New  York 
Ashtabula,  Ohio 
Mansfield,  Ohio 
Farrell.' Pennsylvania 

(5)  A  list  of  jurisdictions  for  Which 
notice  of  proposed  withdrawal  of 
recognition  has  been  published  tmder 
i  115.B(c)  and  remains  pending: 

None. 

(6)  A  list  of  jurisdictions  with  which  a 
.notice  of  entry  into  an  agreement  for 
interim  referrals  or  other  utilization  of 
services  has  been  published  under 

§  llStll  and  remains  in  effect: 

States 

None. 

Localities  11) 

St  Joseph.  Missouri 

Dated:  June  15. 198a 
Judith  Y.  BrachoMn, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 
[FR  Doc.  88-14284  Filed  6-23-88;  8:45  am] 

BlUJM  CODE  421«-a 


DEPARTMENT  OF  THE  INTERIOR 

Minefals  Management  Service 

30  CFR  Part  250 

Oil  and  Qas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf: 
Announcement  of  PutiRe  Meetings 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  meetings: 

summary:  On  April  1. 1968,  the  Minerals 
Management  Service  (MMS)  publi^ed  a 
final  rule  which  restructured  and 
consolidated  the  existing  rules  ' 

governing  oil,  gas,  and  sulphur 
operations  in  the  Outer  Continental     - 
Shelf  (OCS)  into  30  CFR  Part  250.  This 
Notice  announces  three  meetings  to 
discuss  implementation  of  revised  30 


CFR  Part  25a  Oiland  Gas  and  Sulphur  . 
Operations  in  the  Outer  Continental 
Shelf,  which  became  effective  May  31. 
1988.  The  meetings  will  be  held  in  New 
Orleans.  Louisiana;  Houston.  Texas;  and 
Los  Angeles.  California. 

OATCS:  The  meetings  will  be  held  in 
New  Orfeans,  Louisiana.'ofi  July  26  and 
27;  in  Houston,  Texas,  on  August  9  and 
10;  and  in  Los  Angeles,  C^alifomia,  on 
August  24  and  25.  They  will  start  at  8:30 
a.m.  and  continue  until  5:00  pjn.  with  a 
break  for  lunch.  Specific  questions  and 
issues  associated  with  implementation 
of  the  final  rule  may  be  submitted  for 
discussion.  Questions  and  issues 
received  by  July  6, 1988,  will  be 
discussed  during  the  aforementioned 
meetings. 

ADORESses:  Meetings  will  be  held  at  tfie 
following  locations: 

New  Orleans  Marriott  Hotel.  Galerie  III* 
Meeting  Room.  555  Canal  Street,  New 
Orleans.  Louisiana  70140.  July  26  and   • 
27;  8:30  a.m.-5  p.m. 

Houston  Airport  Marriott  Hotel,  The  747  • 
Room,  18700  John  F.  Kennedy 
Boulevard,  Houston,  Texas  77032. 
August  9  and  10;  8:30  a  jn.-5  p.m. 

Hyatt  at  Los  Angeles  Airport  Mikado 
Room.  6225  West  Century  Boulevard. 
Los  Angeles.  California  90045.  August 
24  and  25;  8:30  a.m.-5  p.m. 

In  order  to  facilitate  responses, 
questions  and  issues  should  be 
submitted  to  the  Deputy  Associate 
Director  for  Offshore  derations  and 
the  appropriate  Regional  Director's 
office.  The  addresses  of  those  offices  are 
as  follows: 

Deputy  Associate  Director  for  Offshore 
Operations.  Minerals  Management 
Service,  Mail  Stop  842. 12203  Sunrise 
Valley  Drive,  Reston.  Virginia  22091 
Regional  Director,  Alaska  OCS  Region, 
Minerals  Management  Service.  949 
East  36th  Avenue,  Anchorage;  Alaska 
9950fr-«302. 
Regional  Director,  Atlantic  OCS  Region. 
Minerals  Management  Service,  1951 
Kidwell  Drive,  Suite  601,  Vienna, 
Virginia  22180 
Regional  Director,  Gulf  of  Mexico  OCS 
Region,  Minerals  Management 
Service.  1201  Elmwood  Paric 
Boulevard.  New  Orleans,  Louisiana 
70123-2394. 
Regional  Director,  Pacific  OCS  Region. 
Minerals  Management  Service,  1340 
West  Sixth  Street,  Room  244,  Los 
Angeles,  California  90017. 
FOR  njRTHER  INFORMATION  CONTACT: 

Gerald  D.  RhodeSi  Chief.  Branch  of 
Rules,  Order,  and  Standards;  telephone 
(703)  648-7816.  (FTS)  959-7816. 
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■mtAnv,  wtmnumoH.  On  May 
la,  19Ba  KAfB  publiaiMd  a  notice  in  the 
Fedecfel  Ra^itar(S3  FR 172S4)  that  it 
was  plannioH  public  meetings  to  discuss 
the  implementation  of  the  Consolidated 
Offshore  Operating  Rules  (COOR)  for 
oil,  gas,  andjfulphur  which  were 
published  April  1. 1988  (S3  FR  10596), 
and  invited  expressions  of  interest  in 
attendance  *|  such  meetings  along  with 
comments  on  die  schedule  and  Icications 
for  holding  qiich  meetings. 

Nineteen  itsponses  were  received  as 
a  result  of  tl|^  May  16, 1988,  Notice. 
Those  responses  indicated  the  existence 
of  substantial  interest  in  attendance  at 
meetings  if  l^y  were  to  be  held  in  New 
Orleans.  Louisiana;  Houston  Texas;  and 
Los  Angelesl  iCalifomia.  Substantially 
less  interest!  was  indicated  for  meetings 
at  other  locations  such  as  Anchorage, 
Alaska;  Bostttn,  Massachusetts;  Denver, 
Colorado;  Uiayette.  Louisiana;  San 
Francisco.  Cnlifomia:  Seattle,  •^ 
Washington!  land  Washington,  DC. 

Based  on  tie  expressions  of  interest 
received.  M^S  decided  to  hold  meetings 
in  New  Orleans,  Louisiana:  Houston. 
Texas;  and  16s  Angeles,  California. 
Should  sigaiflcant  additional  interest  be 
demonetratqd  for  the  hdding  of 
meetings  at  widitional  locations,  a 
schedule  foii^uch  meetings  will  be 
developed  a^  published. 

Presentatilcfns  at  the  meetings  will 
include  a  summary  of  changes  in  the 
COOR  as  coknpared  to  the  rules  in 
existenge  prior  to  the  effective  date  of 
these  consolidated  and  updated  rules 
and  responsfeb  to  questions  which  are 
received  by  MMS  relative  to  the  revised 
rule  prior  toj^ily  6, 1988.  The  MMS 
anticipates  ^t  responses  to  some 
foUowup  queitions  as  well  as  nsponsn 
to  a  number  of  questions  received  in 
advance  of  these  meetings  will  require 
more  detailekf  analysis.  Thus,  tiiose 
responses  wp|l  not  be  ready  for 
presentation  at  the  meetings.  In  such 
cases,  answers  will  be  provided  to 
parties  posing  the  questions  at  a  later 
date.  I 

Questions!  Received  by  the  Regional 
Director,  Gulf  of  Mexico  OCS  Region, 
which  are  pntnarily  applicable  to  the 
Gulf  of  Mexjbo.  will  be  discussed  at  the 
meetings  in  New  Orleans  and  Houston. 
The  primaiyj  difference  between  these 
two  sessions  Iwill  be  the  foUowup 
questions  raffed  by  participants. 

Questionslteceived  by  the  Regional 
Director.  PaQtfic  OCS  Region,  which  are 
primarily  apdicable  to  the  Pacific,  will 
be  discussed  at  the  Los  Angeles 
meeting. 

Since  ther^was  insufficient  interest  to 
warrant  scheduling  a  meeting  in  the 
Alaska  or  Atlantic  OCS  Regions, 
answers  to  ( i^estions  received  by  the 


Regional  Directors  for  Adantic  or 
Alaska  OCS  Regions,  which  are 
primarily  applicable  to  operations  in 
either  of  those  areas,  will  be  provided 
direcdy  to  the  parties  submitting  the 
questions. 

Date:  |une  21 198& 

)ohiiB.Rigg. 

Associate  Director  for  OffghoteMinemb 
Management 

(FR  Doc  8S-14961  Filed  6-23-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Offica  of  the  Secretary 

32  CFR  Part  144 

[DODDIreellveS52S.t] 

Service  tiy  Membera  Of  the  Armed 
Forcea  on  State  and  LoealJurtea 

AOENCV:  Department  of  Defense. 
action:  Final  rule. 

summary:  Section  502  of  die  FY  1987 
Defense  Authorization  Act.  Pub.  L  99- 
661.  codified  at  10  U.S.C  862.  authorized 
the  Secretaries  of  the  Military 
Departments  to  exempt  active-duty 
members  from  State  and  local  jury  duty 
under  certain  conditions.  This  rule 
would  implement  10  U.S.C.  982  by 
establishing  uniform  DoD  policies 
concerning  jury  duty  service  by  active- 
duty  members. 

EFFECnvc  OATC  June  13. 198& 

FOR  FURTHER  INFORMATION  CONTACT: 

Major  R.  Ketler.  Office  of  the  Assistant 
Secretary  of  Defiense  (Force 
Management  and  Personnel),  the 
Pentagon.  Room  3D823.  telephone  (202) 
697-3387. 

SUPPLEMCNTARV  INFORMATION: 
List  of  Subjects  in  32  CFR  Part  144 

Military  personnel.  Courts,  Armed 
Forces. 

Accordingly,  Tide  32,  Chapter  L  is 
amended  to  add  Part  144  as  follows: 

PART  144— SERVICE  BY  MEMBERS  OF 
THE  ARMED  FORCES  ON  STATE  AND 
LOCAL  JURIES 

Sbc 

144.1  Purpose. 

144.2  Applicability. 

144.3  Definitions. 

144.4  Policy. 

144.5  Responsibilities. 

144.6  Procedures. 

144.7  Effective  date  and  implementation. 

Authority:  10  U.S.C  982. 


1144.1 

This  part  implements  10  U.S.C.  982  to 
establish  uniform  Department  of 
Defense  policies  for  jury  service  by 
members  of  the  Armed  Forces  on  active 
duty. 

S144.1    AppHcaliNlty.     . 

The  provisions  of  this  part  apply  to 
activeKhity  members  of  die  Armed 
Forces. 

§1444   tMkMom. 

(a)  Armed  Forces.  The  Army,  Navy,'  , 
Air  Force.  Marine  Corps,  and  the  Coast ' 
Guard  when  it  is  operating  as  a  Service 
in  die  Navy. 

(b)  State.  Includes  die  fifty  United 
States.  U.S.  Territories,  District  of 
Columbia,  and  the  Commonwealth  of 
Puerto  Rico. 

(c)  Active  duty.  Full-time  duty  in  die 
active  military  service  of  the  United 
States.  Includes  full-time  training  duty, 
annual  training  duty,  active  duty  for 
training,  and  attendance,  while  in  the 
active  military  service,  at  a  school 
designated  as  a  Service  school  by  law  or 
by  the  Secretary  of  the  Military 
Department  concerned. 

(d)  C^mUng  forces.  Those  forces 
whose  primary  mission  is  to  participate 
in  combat  and  the  integral  supporting 
elements  thereof. 

§144.4    PoNey. 

It  is  DoO  policy  to  permit  members  of 
the  Armed  Forces  maximally  to  fulfill 
their  civic  responsibilities  consistent 
with  their  military  duties.  For  service 
members  stationed  in  the  United  States, 
servicing  on  a  State  or  local  jury  is  one 
such  civic  obligation.  Service  members 
are  exempt  from  jury  duty,  when  it 
unreasonably  would  interfere  with 
performance  of  their  military  duties  or 
adversely  affect  the  readiness  of  a  unit 
command,  or  activity. 


§144.5 

The  Secretaries  of  the  Military 
Departments,  or  designees,  in 
accordance  with  regulations  prescribed 
by  the  Secretary  concerned,  shall 
determine  whether  Service  members 
shall  be  exempt  from  jury  duty.  This 
authority  may  be  delegated  no  lower 
than  to  commanders  authorized  to 
convene  special  courts-martial. 

§144.6    ProcedufM. 

The  Secretaries  of  the  Military 
Departments  shall  publish  procedures 
that  provide  the  following: 

(a)  When  a  Service  member  on  active 
duty  is  summoned  to  pwfonn  State  or 
local  jury  duty,  the  Secretary  concerned, 
or  the  official  to  whom  such  authority 


aaySQ  Federal  Ragirter  /  Vol.  S3.  No.  122  /  Friday.  }une  24.  1988  /  Rules  and  Regulattdns 


has  been  delegated.  shaU  xleoide  if  sueh 
jury  duty  would: 

(1)  Interfere  unreasonably  with  the 
performance  of  the  service  member's 
military  duties. 

(2)  Affect  adversely  the  readiness  of 
the  unit,  command,  or  activity  to  which 
the  member  is  assigned. 

(b)  If  such  jury  service  would  interfere 
with  the  service  member's  military 
duties  or  adversely  affect  readiness,  the 
service  member  shall  be  exempted  from 
jury  duty.  The  decision  of  the  Secretary 
concerned,  or  the  official  to  whom  such 
authority  has  been  delegated,  shall  be 
conclusive. 

(c)  All  general  and  flag  office'rs. 
commanders  and  commanding  officers, 
officers-in-charge.  and  all  personnel 
assigned  to  the  operating  forces,  in  a 
training  status,  or  stationed  outside  the 
United  States  are  exempt  from  serving 
on  a  State  or  local  jury.  Such  jury 
service  necessarily  would  interfere  with 
the  performance  of  military  duties  by 
these  members  and  adversely  affect  the 

'  readiness  of  the  unit,  command,  or 
activity  to  which  they  are  assigned. 

(d)  Service  members  who  serve  on 
State  or  local  juries  shall  not  be  charged 
leave  or  lose  any  pay  or  entitlements 
during  the  period  of  service.  All  fees 
accrued  to  the  member  for  jury  service 
are  payable  to  the  United  States 
Treasury.  Members  are  entitled  to  any 
reimbursement  from  the  State  or  local 
jury  authority  for  expmses  incurred  in 
the  performance  of  jury  duty,  such  as  for 
transportation  costs  or  parking  fees. 

(e)  Written  notice  of  each  exemption 
determination  shall  be  provided  to  the 
responsible  State  or  local  official  who 
summoned  an  exempt  member  for  jury 
duty. 

§144.7   Eftacthr*  date  and  hnptonMntation. 

This  part  is  effective  June  13. 1988. 

June  21, 1988. 

Linda  M.  Bynum, 

Alternate  (XD  Federal  Register  Lioiaon   . 
Officer.  Department  of  Defense. 

(FR  Doc.  68-14308  Piled  6-23-88: 8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1258  ■[ 

NARAf^  Schedule 

AOCNCv:  National  Archives  and  Records 

Administration. 

action:  Final  rule. 

tUMMitnv:  This  rule  makes  three  minor 
clarification»to  the  NARA  fee  schedule. 
There  is  no  change  to  the  fees  charged 


for  reproductions  and  no  impact  on  the 
public 

cmEcnvi  OATC  lune  24.1988. 

FOM  FWiTIKR  MTOflMATION  CONTACT: 

Adrienne  C.  Thomas  or  Nancy  Allard  at 
202-523-3214  (FTS  523-3214). 

SUPFLEMENTARV  mTOiniATiON:  This  rule 
is  being  issued  as  a  final  rule  with  no 
prior  notice  of  proposed  rulemaking 
because  the  changes  made  are  technical 
and  non^substantive  in  nature.  A 
sentence  is  added  to  §  1258.2(a)  to 
clarify  that  some  reproduction  services 
may  not  be  available  at^all  NARA 
facilities.  Most  NARA  facilities,  for 
example,  offer  either  11-inch  by  17-inch 
or  18-inch  by  24-inch  mierofilm-to^paper 
copiers,  but  not  both  sizes.  Self-service 
electrostatic  copiers  are  also  not . 
available  in  all  NARA  field  facilities.  (In 
those  faciUties.  researchers  may  use 
authorized  personal  paper-to-paper 
copiers  in  accordance  with  { 1254.27.) 

The  authentication  service  Usted  in  . 
§  1258.12(a}  is  renamed  "certificatibn"*to 
better  describe  the  service  of  certifying 
that  the  reproduction  is  a  true  copy  of  a 
document  in  the  holdings  of  the  National 
Archives.  In  9 12Sai2(b)(3).  the 
description  of  slides  is  modified  to 
delete  the  Qualifying  phrase  "(from  an 
existing  negative)."^ 

This  rule  is  not  a  major  rule  for  the  ■ 
purposes  of  Executive  Order  12291  of 
February  17. 1981.  As  required  by  the 
Regulatory  Flexibility  Act.  it  is  hereby 
certified  that  this  proposed  rule  will  not 
have  a  significant  impact  on  small 
business  entities. 

List  of  Subjects  in  36  CFR  Part  1258 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  XII  of  Title  36  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

PART  1258— FEES 

1.  The  authority  citation  for  Part  1258 
continues  to  read  as  follows: 

Audiority:  44  U.S.C.  2116(c). 

2.  Section  1258.2  is  amended  by 
revising  paragraph  (a)  to  read  ae 
follows: 


3.  Section  1258.12  is  amended  by 
revising  paragraph  (a)  to  read  as  follows 
and  by  removing  from  paragraph  (b)(3)   - 
the  words  "(from  an  existing  negative)": 


«1256JI 

(a)  Except  as  otherwise  provided  in 
this  section,  fees  for  the  reproduction  of 
NARA  archival  records,  donated 
historical  materials,  and  records  filed 
with  the  Office  of  die  Federal  Register 
as  set  forth  in  S.1258.12.  Some 
reproduction  services  Hsted  in  { 1258.12 
may  not  be  available  at  all  NARA 
.facilities. 


§1256.12 

(a)  Certification:  $2.00. 
*        •        •        *        •  ' 

Dated:  June  la  1088. 
Don  W.  Wiboo. 

Archivist  of  the  United  States. 

(FR  Doc.  88-14317  Filed  6-23-68;  8:45  am) 
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GENERAL  SERVICES 
AOMINISTRATHM 

41  CFR  Part  105-59 

Statamtnt  of  Organization  and 
Functiona , 

AOENCv:  General  Services 
Administration. 


actwn:  Fipal  rule. 


SUMMUmv:  The  General  Services 
Administration  (GSA)  is  revising  its 
statement  of  organization  and  fiuictions 
to  reflect  its  current  organizational 
structure,  functional  arrangements,  and 
organizational  titles;  and  to  update  and/ 
or  correct  the  addresses  and  telephone 
numbere  of  the  Business  Service 
Centers.  This  regulation  is  informational 
in  nature  and  is  published  in  accordande 
with  the  Freedom  of  Information  Act 

EFFECTIVe  DATE  )une  24, 1988. 

PON  FURTNCR  INTONMATION  CONTACT 

Sylvester  H.  Kish,  Director. 
Organization  and  Productivity 
Improvement  Division.  (202-566-0086). 

SUPPLEMENTARY  INPOR«MTK)N:  The 

General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  E.  O. 
12291  of  February  17. 1981.  because  it  is 
not  likely  to  resuit  in  an  annual  effect  on 
the  economy  of  $100  million  or  more:  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
Therefore,  a  Regulatory  Impact  Analysis^ 
has  not  been  prepared.  GSA  has  based 
all  administrative  decisions  underiying 
this  rule  on  adequate  information 
concerning  the  need  for.  and  the 
consequence  of.  this  rule:  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 
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List  of  Subfqqls  in  41 CFR  Part  10&-53 

Infcmnatknt  Resources  Management 
Service,  Con  ibuter  technology,  Federal 
buildings  anU  facilities.  Federal  Supply 
SOTvice,  Go^|wnment  property, 
Govemmentj  property  management. 
Organizatioi^  land  functions 
(Government  lagendes),  Public  Buildings 
Service,  Surf  uS  Government  property, 
and  Straltegi^  materials. 


PART 
ORQANtZA- 


ATEMENTOF 
AND  FUNCTIONS 

1.  Tlie  autMtity  dtation  for  Part  105- 
53  conftdues  4o  read  as  follows: 

Authority:  5  II.S.C  S52(aHl).  Pub.  L  SO-23. 
81  SJat.  54  sec^  (aMl):  40  UJ5.C  4e6(c).  Pub.  L 
Bl-152. 63  StaitSga  sec.  205(c). 

2.  The  tabia  of  contents  for  Part  105- 
53'is  amended  by  revising  two  entries  as 
follows:         i 

Bee.  I 

105-53.130=^    QfTice  of  Ethics  and  CivU 

RighU.  [ 
105-53.140    OInceofCongiessionaland 

Industry  I  ^lations. 

Subpart  A-'fiwieral 

3.  Section  ^05-53.118  is  amended  by 
revising  parr-^ — l- »«.»  n^  — j  ,_» . 

follows: 


iphs  (b),  (j),  and  (m)  as 


S  105-S3.118 1  Locatiora  of  matwW 
•vailaMt  tar  1 1  bile  fewpwtion. 

*        *        •        •       • 

(b)  Busineii  Setvice  Center,  General 
Services  Adi^istration,  10  Causeway 
Street  BostoK  MA  02222.  Tclephoiie: 
617-565-810ai 


(jjBusinesi 'service  Center,  General 
Services  Administration.  Denver  Federal 
Center.  Denvldr.  CO  80225.  Telephone: 
303-236-7408. 

•        •        •        •        • 

(m)  Busine^  i  Service  Center.  General 
Services  Adiiiinistration,  GSA  Center, 
Auburn.  WA 1 8001.  Telephone:  206-931- 
7957.  I 

4.  Section  105-53.120  is  revised  as 
follows: 


4f  thfe  A( 


{i<»-63.iao 

fMNnbara. 

The  Office  I4f  thfe  Administrator: 
Office  of  Ethiqs  and  CivU  Rights;  Office 
of  the  Executive  Secretariat:  Office  of 
Small  and  Di^dvantaged  Business 
Utilization:  Office  of  Inspector  General: 
GSA  Board  dT  Contract  Appeals; 
Information  Sf  curity  Oversight  Office; 
Office  of  Ad^Ustration;  Office  of 
Operations:  Office  of  Acquisition  Policy; 
Office  of  Geiwral  Counsel;  Office  of  the 
Comptroller;  Office  of  Congressional 
and  Industry  Relations:  Office  of  Policy 
Analysis;  Offlee  of  Public  Affairs; 


Information  Resources  Management 
Service;  Federal  lYoperty  Resources 
Service:  and  Public  Buildings  Service  are 
located  at  18th  and  F  Sfarefets  NW.. 
Waddngton.  DC  204(».  The  Federal 
Supply  Service  is  located  at  Qystal  Mall 
Build£ng  4. 1941  Jeffrason  Davis 
Highway,  Arlington.  VA.  however,  the 
mailing  address  is  Washington.  DC 
20406.  The  telephone  number  for  the 
above  addresses  is  202-472-1062.  The 
addresses  of  the  eleven  regional  offices 
are  provided  in  { 105-53.151. 

Subpart  B-C«ntrai  OffiCM 

5.  Section  106-53.13O-2  is  revised  to 
read  as  follows: 

fi  185-53.13»-2    OffiM  of  Ethics  ttldCtVl 
nignu. 

The  Office  of  Etl:ic8  and  Civil  Rights, 
headed  by  the  Special  Counsel  for 
Ethics  and  Civil  lUghts.  is  responsible 
for  developing,  directing,  and  monitoring 
the  agency's  programs  governing 
employee  standards  of  ethical  conduct, 
equal  employment  opportunity,  and  civil 
rights.  It  is.  the  focal  point  for  the 
agency's  implementation  of  the  Ethics  in 
Covismment  Act  of  1978.  The  principal 
statutes  covering  the  Civil  Ri^ts 
Program  are  Titles  VI  and  VII  of  the 
Civil  Rights  Act  of  1964,  Title  IX  <rf  the 
Educational  Amendments  Act  of  1972, 
sections  501  and  504  of  tlie  Vocational 
Rehabilitation  Act  of  1973*  the  Age    • 
Discrimination  in  Employment  Act  of 
1975,  and  the  Equal  Pay  Act 

a  Section  105-53.132  is  amended  by 
revising  (a)  and  (b)  as  follows: 

S105-«3.132    GSA  Bowd  of  Contract 


(a)  Creation  and  Authority.  The  GSA 
Board  of  Contract  Appeals  (GSBCA), 
headed  by  the  Chairman.  GSA  Board  of 
Contract  Appeals,  was  established  on 
February  28. 1979.  by  the  Administrator 
of  General  Services  as  an  independent 
administrative/judidai  tribunal  under 
the  provisions  of  the  Contract  Disputes 
Act  of  1978  (Pub.  L  95-563).  The  Board 
was  granted  additional  authority 
pursuant  to  the  Bnx^s  Act  40  U.S.C.  * 
759(f)  (Pub.  L  99-691). 

(b)  Functions.  The  G^CA  hears, 
considers,  and  decides  disputes 
between  contractors  and  GSA  and  other 
executive  departments,  agencies,  and 
commissions  under  the  provisions  of  the 
Contract  Disputes  Act  of  1978,  the 
'^Disputes"  clause  of  contracts,  and  in 
connection  with  contract  related  claims. 
The  Board  furnishes  hearing  examiners 
for  the  Suspension  and  Debarment 
Board  which  serves  as  the  factfinder  in 
suspension  and  proposed  debarment 
matters.  The  Suspension  and  Debarment 
Board  pro\ides  the  suspending  official 


with  a  determination  as  to  vi^ther   • 
adequate  evidence  exists  to  support  the 
cause  for  suspension,  delivers  written 
findings  of  fact  to  the  debarring  official . 
which  resolve  any  facts  in  dispute  based 
on  a  preponderance  of  the  evidence  and 
determines  whether  a  cause  for 
debarment  exists.  The  Board  also  serves 
as  ah  ad  hoc  body  convened  to  consider 
any  other  type  (rf  dispute,  including 
appeals  involving  violati9ns  of  post- 
Federal  employmmt  restrictions 
pursuant  to  the  Ethics  in  Govenment  Act 
of  197&  Additionally,  the  Board  hears, 
considers,  and  decides  ADP  protests  by 
interested  parties  pursuant  to  theENrpoks 
Act.  40  U.S.C.  750(f). 
•        *        •        •        * 

7.  Section  105-53.134  is  revised  as* 
follows: 

§105-53.134   Office  of  Administration. 

The  Office  of  Administration,  headed 
by  the  Associate  Administrator  for 
Administration,  participates  itt  the 
executive  leadership  of  the  agency; 
providing  advice  on  the  formulation  of 
major  policies  and  procedures, 
particulariy  those  of  a  critical  or 
controversial  nature,  to  the .   ' 
Administrator  and  Deputy 
Administrator.  The  Office  plans  and 
administers  programs  in  organization, 
productivity  imfNtiveffient  position 
management  training,  staffing,  position 
classification  and  pay  administration, 
affirmative  action,  employee  relations, 
woricers'  compensation,  career 
development,  GSA  internal  security, 
reporting  requirements,  regulations, 
internal  directives,  records, 
correspondence  procedures.  Privacy  and 
Freedom  of  Information  Acts,  printing 
and  duplicating,  mail, 
telecommunications,  graphic  design,  and 
support  for  congressional  field  offices. 
The  office  also  serves  as  the  central 
point  of  control  for  audit  and  inspection 
reports  from  the  Inspector  General  and 
the  Comptroller  General  of  the  United 
States;  manages  the  GSA  internal 
controls  evaluation,  improvement  and 
reporting  program;  oversees 
implementation  of  OMB  Circular.  A-76 
agencywide.  In  addition,  the  office 
includes  a  secretariat  to  oversee  Federal 
advisory  committees  and  houses  the 
Cooperative  Administrative  Support 
Program. 

&  Section  105-53.135  is  revised  as 
foHo%vs: 

S.10S-53.136   Offica  Of  Operations. 

Hie  Office  of  Operations,  headed  by 
the  Associate  Administrator  for 
OperaticHis,  participates  in  the  executive 
leadership  of  the  agencj'  and  plans  and 
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coordinates  customer  liaison  activitiefl 
forGSA. 

9.  Section  10&-^U38  is  amended  by 
revising  paragraph  (a)  as  follows:  j 

§lQ5-«3LlSt  OfflMofllMOomptreNr. 

(a)  Functions.  The  Office  of  the 
Comptroller,  beaded  by  the  Comptroller, 
is  responsible  for  centralized 
agenc]rwide  budget  and  accounting 
functions;  overaD  allocation  and 
administrative  control  of  agencyvride 
resources  and  Rnancial  management 
programs;  and  planning,  developing,  and 
directing  GSA's  executive  management 
fatfonnation  system. 

11.  Section  105-53.140  is  revised  as 
follows: 

§10S-53.140    Omes  Of  Congressional  and 
Induatry  RalatkNw. 

The  Office  of  Congressional  and 
Industry  Relations,  headed  by  the 
Associate  Administrator  for 
Congressional  and  Industry  Relations,  is 
responsible  for  directing  and 
coonfinating  the  legislative  and 
congressional  activities  of  GSA. 
formulating  GSA-wide  pc^icy  that    '. 
relates  to  regional  operafions, 
supervising  GSA's  Ifaeaonal 
Administrators,  and  {banning  and 
coordinating  GSA  business  and  industry 
relations  activities. 

12.  Section  105-53.144  is  amended  by 
revising  paragraph  (b)  as  follows: 

§106'«3.144 

Swvics. 

*         •         *         •  •  ,1 

(b]  Functions.  FPRS  is  responsiUe  fin- 
utilization  surveys  of  Federal  real 
property  boldmgK  the  reuse  of  excess 
real  property;  the  disposal  of  surplus 
real  property;  and  ^acquiring, 
maintaining  qoality,  storing,  and 
disposing  of  the  Nation's  inventory  of 
strategic  and  critical  materials  essential 
to  the  military  and  industrial 
requirements  of  the  United  States  in 
times  of  emergency.  ('Effective  July  3. 
1988.  the  National  Defense  Stodq)Ue 
will  be  transferred  from  GSA  to  the 
Department  of  Defense  in  accordance 
with  Executive  Order  12620.} 


Subpart  C— Regional  OfflcM       | 

11.  Section  106-53.150  is  revised  as 
follows: 

S10S-53.150    Organization  and  Functions. 

Regional  oHices  have  been 
est^bUshed  in  11  cities  throughout  the 
United  States.  Each  regional  office  is 
headed  by  a  Regional  Administrator 
who  reports  to  the  Associate 
Administrator  for  CtMigressional  and 


t.S  ji- 


Industry  Relations.  The  geografdiic 
composition  of  eadi  region  is  shown  in 
i  105-53.151. 

13.  Section  105-53.151  No.  1  is  revised 
as  ff^ows: 

S10S-53.151    GaograpMc  composition, 
( and  Islaptions  nuwlxri. 


No.  1.  (Compriamg  the  States  of 
Comiecticnt  Maine.  Massachusetts.  New 
Hampsiiire,  Rhode  Istaad.  and  Vermont): 
Boston  FOB,  10  CaiMcway  Street  Boston.  MA 
02222.  Telephone:  nrso^saBO. 
*        •        •        *        • 

Dated:  June  21, 198& 
PaulT.WsiiS. 

Associate  Administrator  for  Admim'stratfon. 
[FR  Doc.  88-14281  Filed  S-23-88;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 

[OoclwtNaFEMAS7971 

Suspanaion  of  Comnuintty  Elgiliffity 

AOCMCV.  Federal  Emergency 
Managonent  Agency,  FEMA. 
ACTNM:  Pinal  rule. 


r:  This  rale  Itstacoramuiyties, 
where  the  sale  of  flood  «nwnmcg  has 
been  authorized  under  the  Natk»al 
Flood  Insivance  Pro-am  (I<ffV),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives, 
documentation  that  the  commimity  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withcfrawn 
by  publication  in  the  Federal  Registw. 
EFFECUVE  DATES:  The  diird  date 
("Susp."}  listed  in  the  fourth  column. 
FOa  FURTMCil  mroNMATION  CONTACT: 
Frank  H.  Thomas.  Assistant 
Administrator.  Office  of  Loss  Reduction. 
Federal  Insurance  Administration.  (202) 
646-2717.  Federal  Center  I4aza.  500  C 
Street,  Southwest.  Room  4iat 
Washington.  DC  20472. 
suwiSMBrrawv  iwroiiaTiow.  The 
National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
'  reasonable  tfaroo^  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodj^ain  management 
measures  aimed  at  protecting  livm  and 
new  Goofltruction  from  bitan  flooding. 
Section  1315  of  die  National  Flood 
Insurance  Act  of  1068.  as  amended  (42 


US.C  4022J,  prolribfts  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  ^^iropriate 
public  body  shall  have  ad(q>ted 
adequate  floodplain  management 
measures  with  effective  (aifcwcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statatory    | 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et 
seq.).  Accordingly,  the  coaunonities  wUl 
be  suspended  on  the  effective  date  in 
the  fourth  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  commtmity;  However,  some  of  these 
communities  may  adc^t  and  salnait  the 
required  documentation  of  legaBy 
enforceable  floodjrfain  management 
measures  after  this  rale  is  poUished  but 
prior  to  the  actual  suspenrioa  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
commtmity  was  suspendad  on  the 
suspension  date,  contact  theappnq>riate 
FEMA  Regional  Office  or  die.  NFIP 
servicing  contractor. 

In  addition^the  Federal  Emergency 
Management  Afency  has  idciBt^tod  die 
special  flood  liazaid.areas  hi  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  die 
flood  map.  if  one  has  been  pablished.  is 
indicated  in  the  foorth  colnmo  (d  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant 
to  die  Disaster  Relief  Act  of  1974  not  fai 
coimection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  die  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insimince  map  of  the  commimity 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234).  as 
amended).  This  iHohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Admfaiistratof  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  conuminity  receives  a  6- 
month.  90-day,  and  30-day  notffication 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
tmless  the  required  fioodi^ain 
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managepent  measures  are  met  prior  to 
the  effective  suspension  date.  For  the 
same  rejaeons,  this  finafrule  may  take 
effect  wjiihin  less  than  30  days. 

Pursubht  to  the  provision  of  5  U.S.C 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  FEMA, 
hereby  iertifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  ^!of  the  Flood  Disaster  ° 
Protectifa^  Act  of  1973,  the  establishment 
of  local  tloodplain  management  together 
with  thcj  availability  of  flood  insurance 


New  York: 

wew  rone. 

County. 
New  York: 

County. 


decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  die  Federal  standards 
required  for  commuiiity  participation.  In 
each  entry,  a  complete  dironology  of 
effective  dates  appears  for  each  listed 
community. 


List  of  Subjocte  in  44  CFR  Part  64 

Flood  insurance — ^floodplains. 

PART  64— [AMENDED] 

1;  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U..S.C.  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  1978,  EO.  12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

§64.6    UsIofeligiMtoommunitiM. 


Stale  and  kxation 


Commu- 
nity No. 


ENective  dates  of  authorization/cancetlation 
ol  sale  of  flood  insurance  in  community 


Current  effective  map  date 


Dale  certain 

Federal 

assistance  no 

longer 

avaHaoiein 

special  flood 

hazard  areas 


l^larloa  town-of,  Wayne  County.... 
Van  Etten,  vWage  of,  Chemung 
Mest  Union,  town  of.  Steuben 


361446 
361066 
361437 


Jan.  2,  1976.  Emerg.;  July  1,  1988,  Reg.. 

July  1. 1988.  Susp. 
July  11.  1975.  Emerg.;  July  1,  1988.  Reg.. 

July  1.  1988.  Susp. 
June  27.  1975.  Emerg.;  July  1.  1968.  Reg.. 

July  1.  1968.  Susp. 


July  1.  1968.. 

do 

do 


July  1. 19M. 
Oo. 
Do. 


IV 


Tennessee  McNairy  County,  unincorporat- 
ed 


470127 


June  18,  1986.  Emerg.;  July  1.  1988.  Reg.. 
July  1.  1988.  Susp. 


JuV  1. 1988.. 


July  1. 1988. 


Minnesota:  Rock  County,   unincorporated 

areas. 
Wisconsin:  Balsam  Lake,  village  of.  Pdk 

County.    ' 


270642 
550333 


May  13.  1974.  Emerg.;  July  1,  1988.  Reg.; 

July  1. 1988.  Susp. 
April  30.  1975.  Emerg.;  July  1.  1988.  Reg.; 

July  1, 1988.  Susp. 


July  1, 1968.. 
......do 


July  1. 1968. 
Oa 


VI 


New  Mextio:   Bayard,   village   of.   Grant 

County. 
New  Mexkn  Tatum.  town  of.  Lea  County.. 

Texas:  WicMt  dty  of.  Ward  County 


350019 
350032 
480647 


OcL  28.  1975.  Emerg.;  July  1.  1988.  Reg.; 

July  1. 1986.  Susp. 
Oct  16.  19ea  Emerg.;  July  1.  1988.  Reg.; 

July  1. 1988.  Susp. 
June  10.  1975.  Emerg.;  July  1.  1988.  Reg., 

July  1.  1988.  Susp. 


July  1.  1988 

— do™ ..„ 

do- „_; 


July  1. 1988. 
Oo. 
Do. 


Vll 


Kansas:  Of^ifws.  city  of.  Ottawa  County. 

Net)raska-  Dawson  County,  unincorporated 


200487 
310058 


Aug.  6.  1975.  Emerg.;  July  1.  1988.  Reg.; 

July  1. 1966.  Susp. 
Mar.  8.  1984.  Emerg.;  July  1.  1988.  Reg.; 

July  1.1988.  Susp. 


July  1, 1968.. 
.-^jdo- 


July  1. 1968. 
Oa 


nagloni   naguHr  Conwralona 


Massachuiletts:  Bedford,  town  of.  Middle- 
sex Courtly. 


Vermont 


town  of.  Rutland  County . 


255209 
500098 


Apr.  2,  1971.  Emerg.;  Sept  7.  1973.  Reg.; 

July  4. 1968.  Susp. 
June  10.  1975.  Emerg.;  July  4.  1988.  Reg.; 

July  4. 1988.  Susp. 


July  4. 1988.. 
.._..do 


July  4. 1968. 
Oo. 


Region  N 


New  Jers«)/:   Bound  Brook,  borougfi  of. 
Somerset  County.  ■ 


340430 


Jan.  14. 1972.  Emerg.;  Aug.  15. 1983.  Reg.; 
July  4. 1988.  Susp. 


July  4. 1968.. 


July  4. 1968. 


Pennsylvaito     Gennany.     lownsliip     of. 

Adams  Ocunty. 
Pennsylvania:    Hamiltonban,   township   of, 

Adams  Qounty. 


422296 
421 252 


Aug.  29.  1975.  Emerg.:  July  4.  1988.  Reg.; 

July  4. 1988.  Susp. 
Oct  15.  1975.  Emerg.,/July  4.  1986.  Reg.; 

July  4, 1988.  Susp. 


July  4. 1988.. 
..-.Xlo ...- 


July  4.  1968. 
Do. 
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State  and  location 

Commu- 
nrtyNa 

Effective  dates  of  aothoriMtion/canceltatSon 
of  sale  of  flood  inauranoe  in  coiranuMty 

Currant  aftadiva  map  dais 

Date  certain 

Fadnral 
>S8iatenc6  no 

cvaitaSein 
apeaalflood 

Ponnsylvanta:     Hightand.     township     of. 

421253 
421255 
421256 
421257 
421617 
421349 
540053 
540097 

June  17.  1975.  Emerg.:  July  4.  19fUi(.  Reg4 

July  4. 1968.  Susp. 
Nov.  13,  1975.  Emarg..  July  4.  19M.  Reg^ 

July  4. 19M.  Suap. 
Oec.  11.  1975.  Eroerg.;  July  4.  1966.  Rag^ 

July  4. 1988.  Susp. 
July  24.  197S.  Emerg.;  July  4.  1968.  Reg.; 

July  4. 1988.  SuapL 
July  3.  1974.  Emeig.;  July  4.  1988.  Reg.; 

July  4.  1988.  Susp. 
Feb.  28,  1977.  Emerg.;  July  4,  1988.  Reg.; 

July  4,  1988.  Susp. 
Aug.  17.  1976.  Emerg.;  July  4.  1988.  Reoi 

July  4.  1988,  Suap. 
Aug.  21,  1977,  Emerg.;  July  4,  1988.  Reg.; 

July  4. 1988.  Susp. 

A)                                             

Op. 

Adams  County. 
Pennsylvania  Liberty,  townetiip  o«.  Adwns 
County. 

.-  do.. „. 

.-rto ,: 

Do. 
Da 

Adams  County. 

do 

_    do .._ 

1  wnisyivania.    Mount    joy,    townsnip    of. 

Adams  Co<Mly. 
Pennsylvania;   Point   Marion,   borough  o«. 

Da 
Do 

Fayette  County. 
Pennsylvania:  Snate  Spring,  township  of. 

do 

Do 

Bedford  County. 

V«9st  Virginia:  Harrison  County,  unincorpo- 
rated areas. 

W^st  Virginia:  Marion  County,  unincorporat- 
ed areas. 

do _.... 

Do. 
Do. 

IV 


Alabama:  Chambers  County,  unincorporat- 
ed areas. 
Alabama  Lanett  city  of.  Chambers  County .. 


010026 
010029 


July  29.  1975.  Emerg.;  July  4.  1988.  Reg.; 

July  4.  1988.  Susp. 
May  13.  1975.  Emerg.;  July  4,  1988.  Reg.; 

July  4.  1968,  Susp. 


July  4. 1988- 
-....do 


July  4.  1988. 
Do. 


RagionV 


Ohio:  Jewett,  viHage  of,  Harrison  Courrty.. 


390259 


June  17.  1975.  Emerg.;  July  4.  1988.  Reg.; 
July  4. 19881  Susp. 


July  4. 1988- 


July4. 1988. 


VII 


Missouri:  Andrew  County,  unincorporated 

areas. 
Missouri:  Clinton,  city  of.  Henry  County 


290004 

290155 


June  20,  1983,  Emerg.;  July  4,  1988,  Reg.; 

July  4. 1968.  Susp. 
June  25.  1975.  Emerg.;  July  4.  19681  Re»; 

July  4. 1988.  Susp. 


July  4,  1989.. 
-.-.do 


July  4. 1988. 
Da 


RagionVIU 


North  Dakota  Bowman,  city  of.  Bowman 

County. 
South  Dakota  Fort  Pterre,  city  of.  Stanley 

County. 


330012 
465419 


Sept  16,  1975,  Emerg.;  July  4.  1968.  Reg.; 

July  4. 1988.  Susp. 
May  4.  1972.  Emerg.;  Jan.  12.  1973.  Reg.; 

July  4. 1988,  Susp. 


July  4.  1988.... 

Oct  15,  1980 


July  4. 1988. 
Oct  15. 1980. 


Rpgion  I— Ragular  Convaraions 


Maine:  Anson,  town  of.  Somerset  County.. 


Massachusetts:  Holbrook.  town  of,  Norfolk 
County. 

Massachusetts:  Huntington,  town  of,  Hamp- 
shire County. 


230123 
255212 
250165 


Apr.  24,  1975,  Emerg.;  July  15. 1988.  Reg; 

July  15. 1988.  Susp. 
July  31.  1970,  Emerg.;  Apr.  28.  1972.  Reg; 

July  15,  1988,  Susp. 
July  9,  1975,  Emerg.;  July  15.  1988.  Reg.; 

July  15.  1988.  Susp. 


July  15. 1988- 

— do 

....-do- 


July  15. 1988.. 
Do. 
Do. 


Region  in 


Pennsylvania:  Beriin.  township  of,  Wayne 

County. 
Pennsylvania  Bethel,  township  of.  Beri<s 

County. 
Pennsylvania    Huntington,    township    of. 

Adams  County. 
Penrsytvania   Penn.   township   of,   Berks 

CounV 
Pennsylvania  Porter,  township  of,  Ointon 

County. 
Pennsylvania:  Salem,  towiwhip  of,  Wayne 

County. 
Pennsylvania  Shohola.  township  of.  Pike 

County. 
PermsylvianiK  Tunkhannock.  township  of, 

Wyoming  County. 
Virginia    Front   Royal,   town   of,   Warren 

County. 


422158 
421052 
421143 
421091 
420333 
422172 
421969 
422206 
510167 


Jan.  23,  1976,  Emerg.;  July  15. 1988.  Reg. 

July  15.  ^988.  Susp. 
June  19. 1978,  Emerg.;  July  15. 1988.  Reg.; 

July  15. 1988.  Susp. 
Mar.  26,  1974,  Emerg.;  July  15,  1988.  Reg.; 

July  15. 1988,  Susp. 
July  2,  1975.  Emerg.;  July  15,  1988.  Reg.; 

July  15. 1988,  Susp. 
June  1,  1973,  Emerg.;  July  15,  1988.  Reg.; 

July  15.  1988,  Susp. 
Sept  30.  1975,  Emerg.;  July  15,  1988, 

Reg.;  July  15,  1988,  sSJsp. 
Aug.  7,  1975,  Emerg.;  July  15,  1988.  Reg.; 

July  15. 1988,  Susp. 
June  9.  1975.  Emerg.;  July  15,  1988,  Reg. 

July  15.  1988.  Susp. 
Apr.  2,  1974,  Emerg.;  July  IS,  1988,  Reg. 

July  15. 1988.  Suap. 


July  15. 1988- 

....-do 

do 

-....do 


..do. 
-do. 
..do. 
..do. 
..do. 


July  15. 1988. 
Da 
Da  • 
Da 
-  Do. 
Do. 
Do. 
Do. 
Do. 


IV 


Georgia  Cherokee  County,  unincorporated 
areas. 


130424    Feb.  9.  1978.  Emerg.;  July  15.  1988.  Rag.;    July  15. 1968.. 
I     July  15. 1988,  Susp. 


July  15. 1988. 


Cokxada  Bou 

areas. 
Montana:  Boza 

Montana  RatT 
areas. 


Ftorida:  AtcaiSi 


Harold  T.  Da 

Admim'sUato 

Administratii 

Issued:  Jim 

(FR  Doc.  88-1 
WUJNOCOOEI 


Siatoi  I  llonWon 


GeorgiB:  Canton,  dqriof,  Cherokee  County... 

Georgia:  HoNy  Spiiogs.  city  oi,  Ctarakee 

County. 
Georgia   WeodetodK   city  of.   Cherokee 

County. 


Commu- 
nis r4a 


130038 
130425 
130264 


Effective  dalaft  o(  aulhorialion/canoellafion 
of  sale  of  flood  insurance  in  ooramunity 


Jan.  2Sb  197S,  Enmg.:  July  tS,  1088.  Reg.; 

July  15. 1988^  Suap^ 
Dec  24. 1&7S.  Emero;  July  IS.  1988.  Reg.; 

July  IS.  19W.  SkniL 
Jan.  20. 1878.  Emar|::  July  15. 1988.  Reg.; 

July  IS.  1888^  SuapL 


Current  effective  map  date 


— do. 
......do. 


Fedam 

aaaistanoeno 

tongar 
MaiaDlain 
IfkMd 


Oa 

Oo. 
Oa 


Wisconsin:    Abnen^:  village    of.    Banon 

Coonly. 
Wisconsin:    HMl*k    vjlioe    ol.    Rusk 

County. 
Illinois:  Alexander  County,  unkioorporatad 


550009 

550373 
170811 


tkf*.  17. 1978,  emmg.;  July  IS.  1988,  Reg.; 

July  15^  1888k  Smpi 
Aug.  30,  ia74,EinaiB.:  July  IS,  1988.  Reg.: 

July  15, 1988,  Suap. 
June  8.  1974,  Emerg.;  Jan.  9.  1988.  Reg.; 

July  15, 19881  ~ 


July  IS,  1988- 
— do 


Jan.  3, 1966.. 


July  IS.  1988. 

Oa 
Jan.  3, 1988. 


VI 


Mew  Meidca  Aztep^  dty  of,  San  Juan 
County. 


350065 


May  9,  1974,  Emerg.:  July  15,  1988,  Rea: 
July  IS.  19861  SuapL 


July  15, 19eA.. 


July  15, 1888. 


Cokxada  BouMer  Cpunty.  uninooiporated 

areas. 
Montana:  Bonman,  idly  of,  GaNadn  County- 
Montana:  FMhead  jOounly.  unincorporaled 

areas. 


080023 
300028 

300023 


May  14. 18f7l.  Emai^:  Fab.  1. 1979i  Re»: 

July  tSk  1988,  Su^x 
May  12. 1975.  Emaig.;  Mv.  15. 1982.  Reg.; 

July  IS,  1968,  Sup- 
Oct  31, 1975,  BmaigA  Sept  4, 1984,  Reg.; 

July  IS.  1968.  Suap^ 


July  IS,  1988 

— do 


..4to _ 


July  15, 1988. 
Oa 
Oa 


IX 


California:  Coranadc^  city  oi.  Sen  Oiego 

County. 
CaNfomia:   Endnitas.  city  of,  San  Diego 

Counljc 
California:  San  Mar$^  city  o^  San  Oiego 

County. 
CaafofiVK  Santa  Mtna.  city  ol^  Santa  Bar- 

tiara  County. 
Nevada:   taadar  OQuMy,   unhworporated 

areas. 


080287 
060726 
060296 
860336 
320013 


Fsbi  22, 1974,  Efflei«.:  June  1. 1982,  Reg. 

July  15, 1968,  Susp. 
OcL  22, 1987.  Emecg.;  July  15, 1988,  Rea: 

July  15, 1988,  Suspi 
Jan.  7.  1982,  Bimgi;  Aug.  1,  1978.  Reg.; 

Ji^  IS.  1888.  Suapk 
Jaa  15. 1974.  Emerg;  June  1, 1981,  Reg.; 

July  15. 1968.  Susp. 
June  26, 1975,  Emerg.;  Apr.  5,  1983.  Reg. 

July  15. 1988.  Suap. 


July  IS.  1988- 

— do 

....Jk) - 

— do.- 

— do 


Jidy  15. 1968. 
Oa 
Oa 
Oa 
Oa 


1_ 

Washington:  Wilson, < 

>eek,  town  of.  Grant 

5300S6 

May  27. 1975^  Emerg.;  July  15. 1988.  Reg.: 
July  IS.  1988.  Suap. 

,kiti  15  i^nft 

July  15,  1988. 

CotNity. 

RegionlV 

Ftorida:  Arcadia.  cityl< 

1 ' 

f,  Desoto  County 

120072 

Aug.  12.  1975,  Emerg.;  June  3,  1968,  Reg.; 
July  IS.  1968.  Susp. 

Junes.  1988 

June  3. 1968. 

OodB  lormmtn^mUcatumn:  Emerg.-Dwergency:  Reg.— Regular.  Susp.-Suspensk)n. 


Harold  T 

Admim'stmlor,  Federal  Utauipnce 

Administration. 

Issued:  June  20. 1968. 

[FR  Doc.  88-14283  Piled  e-«3-«8;  8:45  amj 
BIUJNO  CODE  CTI*^  1  ■« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart22 

[CC  Docket  No.  17-274,  FCC  M-1«71 

Common  Cantor  ScfvlOM;  ENmirartlon 
of  Commission  Rovtow  or 
CapltaNntton  Ptan*  for  Hoblto  Rfdio 
Celluiar  Systsms 

AQENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 


R  'rhe  Federal  Communicationa 
Commission  has  amended  {  22.901(d)  of 


its  Rules.  47  CFR  22J01(d),  to  eliminate 
the  requlreraent  that  the  seven  Regitmal 
Bell  Holding  Companies  (RBOCs)  obtain 
FCC  approval  of  die  manner  in  which 
they  capitalize  the  structurally  separate 
corporations  throa^  which  they 
conduct  their  mobile  radio  cellular 
operations.  The  rule  required  that  the 
IlBOCs  obtain  this  approval  prior  to 
obtaining  any  interest  in  or  transferring 
any  assets  to  sudi  corporations  and 
prior  to  modifying  any  FCC-^>proved 
cellular  capitcdization  plan,  liie 
Commission  eliminated  the 
requirements  because  it  was  convinced 
that  they  serve  no  regulatory  purpose 
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which  would  outweigh  the  significant 
cost  they  impose. 

EFHSCnvi  OATi:  July  29. 198a 
AomiCM.  Federal  Communications 
Commission.  Washington.  DC  20554. 
ran  fURTMEii  mmuumoH  contact: 
William  A.  Kehoe  III.  Common  Carrier 
Bureau,  (202)  632-7500. 
suwLaKNTAiiv  MffomiATiON:  This  is  a 
summary  of  the  FCC's  Report  and  Order 
in  CC  Docket  87-274,  FCC  88-187, 
adopted  May  31, 1988,  and  released  June 
14, 1988.  The  full  text  of  the  FCC's 
decision  is  available  for  inspection  and 
copying  in  the  FCC  Dockets  Branch, 
Room  230, 1919  M  Street  NW., 
Washington,  DC  The  complete  text  of 
this  docimient  may  be  purchased  firom 
the  Commission's  copy  contractoc. 
International  Transcription  Service, 
(202)857-3800, 2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 

Summary  of  Report  and  Order 

The  FCC  requires  that  the  seven 
RBOCs  provide  mobile  radio  cellular 
services  only  through  subsidiaries  that  ' 
are  structurally  separated  from  the 
BOCs.  The  RBOCs  have  been  required 
to  obtain  FCC  approval  of  the  manner  in 
which  they  capitalize  their  cellular 
subsidiaries  prior  to  obtaining  any 
interest  in  or  transferring  any  assets -to 
such  corporations  and  prior  to  modifying 
any  FCC-approved  cellular 
capitalization  plan. 

In  a  Notice  of  Proposed  Rulemaking 
released  August  4. 1987,  the  FCC 
proposed  to  eliminate  these 
capitalization  plan  filing  and  updating 
requirements.  After  reviewing  the 
comments  filed  in  response  to  that 
proposal  the  FCC  decided  that  the 
requirements  served  no  regulatory 
purpose  which  would  outweigh  the 
significant  costs  they  impose.  The  FCC 
found  that  cellular  capitalization  plan 
review  was  not  necessary  for  detecting 
improper  cross-subsidization  and 
interconnection  abuses.  The  FCC  stated 
that  more  direct  mechanisms,  such  as  its 
requirement  that  the  RBOCs'  maintain 
separate  books  of  account  for  their 
cellular  subsidiaries,  would  adequately 
protect  ratepayer  interests. 

The  FCC  certified  in  the  Notice  that 
the  Regulatory  FlexibiUty  Act.  5  U.S.C 
601  et  seq.  (1982).  is  not  applicable  to  the 
rule  changes  adopted  in  this  proceeding. 
The  Report  and  Order  eliminates 
capitalization  plan  filing  and  updating 
requirements  which  are  applicable  only 
to  the  RBOCs.  Those  companies  are  not 
"small  entit[ies]"  within  ^e  meaning  of 
the  Regulatory  Flexibility  Act  which 
incorporates  die  definition  of  a  "small 
business"  in  section  3  of  the  Small 
Business  Act  as  a  definition  of  "small 


entity."  15  U.S.C  633.  Those  definitions 
exclude  any  business^  which  is  dominant 
in  its  field  of  business.  Each  of  the 
RBOCs  owns  local  exchange  carriers 
(LECs)  which  have  dominant  monopoly 
positions  in  their  respective  local 
service  areas,  because  the  LECs  are 
usually  the^ole  provider  of  local 
exchange  and  interstate  access  services. 
Moreover,  the  RBOCs.  their  telephone 
company  subsidiaries,  and  all  or  most  of 
their  cellular  subsidiaries  are  veiy  large 
enterprises.  In  accordance  with  Section 
605  of.die  Regulatory  Flexibility  Act  5 
U.S.C.  60S,  a  copy  of  the  certification 
was  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  at  the  time  of 
publication  of  a  summary  of  the  Notice 
of  Proposed  Rulemaking  in  the  Federal 
Register. 

Although  it  found  that  the  Regulatory 
Flexibility  Act  does  not  apply  to  this 
proceeding,  the  FCC  requested  comment 
regarding  the  effect  implementation  of 
the  proposals  made  in  the  Notice  would 
have  on  small  exchange  carriers  and 
other  small  business  entities. 
Commenters  were  requested  to  analyze 
the  ways,  if  any,  in  which  such 
implementation  might  burden  small 
businesses.  There  were  no  comments  on 
this  issue. 

The  amendments  adopted  in  the 
Report  and  Order  were  analyzed  with 
respect  to  the  Paperwork  Reduction  Act 
of  1980, 44  U.S.C.  3501-20,  and  were 
found  not  to  be  subject  to  the 
procedures  of  section  3507  of  that  Act 
44  U.S.C.  3507.  because  die  FCC  was 
eliminating  rule  requireipents  which 
applied  to  fewer  than  ten  independent 
entities.' 

Ordering  Clause 

Accordingly,  it  is  ordered  that 
pursuant  to  sections  1. 4(i).  4(j).  218. 220. 
and  403  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  151. 154(i). 
154(j).  218. 22a  and  403.  and  section  553 
of  the  Administrative  Procedure  Act  5 
U.S.a  553,  diat  the  rule  changes 
discusjied  in  this  Order  are  adopted,  ' 
effective  July  29, 1988. 

Ii8tofSubieci8in47CFRPart22  . 

Mobile  radio  cellular  systems. 
Capitalization  plans. 

Federal  Comnninications  Crnnnyssion. 
H.WalkarFMSt«rIII. 

Acting  Secretary. 

Rules  Section 

Part  22  of  the  Commission's  Rules  and 
Regulations.  47  CFR  Part  22.  is  amended 
as  follows: 


PART  22  -(AMENDED) 

1.  The  authority  citation  for  Pert  22 
continues  to  read  as  follows: 

AudMcity:  Sees.  4. 303, 48  Stat.  1066, 1062. 
as  amended  (47  U.S.C.  154. 303),  sec.  553  of 
the  Administrative  Procedure  Act  (5  U.S.C 
553),  unless  otherwise  noted. 

2.  Section  22.901  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

S  22.901    EllglbMlty. 

•        •        •        •        • 

(d)  A  carrier  subject  to  the  restriction 
in  paragraph  (b)  of  this  section: 

(1)  Shall  not  engage  in  the  sale  or 
promotion  of  cellular  services  on  behalf 
of  the  separate  corporation  or  sell,  lease 
or  otherwise  make  available  to  the 
separate  corporation  any  transmission 
facilities  which  are  used  in  any  way  for 
the  provision  of  its  landline  telephone 
services,  except  on  a  compensatory, 
arms-length  baisis;  this  section  shall  not 
prohibit  joint  advertising  or  promotional 
efforts  by  the  landline  carrier  and  its 
cellular  affiliate;  and 

(2)  May  not  provide  to  any  such 
separate  corporation  any  customer 
proprietary  information  unless  snch 
information  is  available  to  any  member 
of  the  public  on  the  same  terms  and 
conditions. 

[FR  Doc.  88-14259  Filed  6-23-48;  ft45  am] 
■LUNS  cooe  t71>-01^ 


DEPARTMENT  Of  TRANSPORTATK>N 

National  Highway  Traffic  Safety 
Adminiatratiofi 

49CFRPart571 

[Docket  Na  67-10;  Nottot  2] 
mN2127-AC2S 

Faderal  Motor  VaMda  Safety 
Standarda;  PowrorOparatad  Window 
Syatama 

AOINCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTKM:  Rnal  rule. 


r:  This  final  rule  amends 
Standard  No.  118.  Power^perated 
Window  Systems,  to  extend  the 
Standard's  applicability  to  light  trucks. 
The  agency  Concludes  that  power 
windows  in  light  trucks  present  the 
same  risk  of  injury  to  vehicle  occupants 
as  power  windows  in  vehicle  types 
ahready  subject  to  the  Standard.  This 
rule  also  narrows  the  restrictions  on  the 
operation  of  power  windows  so  that 
these  restrictions  no  longer  apply  to  the 
opening  of  power  windows.  NHTSA  is 
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making  this  d^ange  because  the  only 
significant  ri^k  of  Injury  by  a  moving 
power  window  occurs  during  the  closing 
of  such  a  window. 

In  the  notic  •  proposing  to  amend 
Standard  118  NHTSA  also  considered  a 
number  of  pn  >|)osals:  Extending  the 
standard's  re  luirements  to  power- 
operated  suni  iohi  and  either  permitting 
external  non-^ey  locking  systems  to 
operate  powcji*  windows  and  sunroofs, 
or  prohibiting  ftH  external  operating 
systems.  Forlke  reasons  stated  in  the 
preamble  to  4^s  final  rale,  the  agency  is 

lent  of  ihese  issues,  and 
farther  in  a 

loe  of  proposed 


reserving)! 
will  address 
subsequent 
rulemaking. 
oatis:Pl_^ 
applicatien  of 
trucks,  is  effei 
Paragraph  S3 


Introduction. 
NHTSA  pubK 
rulemaking  (^ 
changes  to  St; 
Opemted  Wii 


^ph  S2.  extending  the 
'Standrd  118  to  light 
tive  December  21, 1988. 
_    .       ^  Jimiting  Standard  118 
requirements  [t^  dosing  a  power- 
operated  win^w  or  partition,  is 
effective  July  {^  1988.  Petitions  for 
reconsideratiOO  of  this  rale  must  be 
submitted  npf  later  than  July  2S.  1988. 
AODRESSCS:  Siibmit  petitions  for 
reconsideratibti  to  the  Administrator, 
National  Highway  Traffic  Safety 
Administration.  Room  5220, 400  Seventh 
Street  SW..  ^ishington.  DC  2X090. 
FOR  RmTNEK  ftVOMIUTION  CONTACT: 
Kenneth  Rutlfted,  Crash  Avoidance 
Division,  National  Highway  Traffic 
Safety  Admiirfitntion,  400  Seventh 
Street  SW.,  WMhington,  DC  20590. 
Telephone  #:  |[to2)  386-5267. 
supPLBnotrii 

I  October  16. 1987. 
I  a  notice  of  proposed 
4)  proposing  several 
lard  No.  118.  Power- 
i/ow  Systems  (49  CFR 
571.118).  (52  FR  38488,  October  18. 1987.) 
First,  the  agenjity  proposed  to  include 
light  tracks  (l<i«s  tfian  10,000  lbs.  gross 
vehicle  weight  rating  or  "GVWR") 
among  the  vehicle  classes  to  which  the 
Standard  appftes.  The  principal 
examples  of  these  vehicles  are  pickup 
tracks  and  ceno  vans.  The  agency 
noted  that  Ugiu  truck  owners  frequendy 
use  these  vehijcles  to  transport 
passengers,  in^i^uding  small  children. 
NHTSA  tentatively  concluded  that 
power-operatMwindow  systems  in  light 
tracks  should  Mfer  the  same  protection 
as  power  window  systems  installed  in 
other  vehicles  Qommonly  used  to 
transport  passngos. 

Second,  the  jwency  proposed  to 
amend  the  introductory  portion  of 
subpara^^  B3  of  Standard  118  to 
make  itftxeqidftments  regrading  the 
operation  of  p^Wer' windows  apply  only 
to  closing  a  pa|i4rer  window  (rather  than 
to  any  circunuftbnce  where  the  window 


is  "operate"),  because  in|ury  during 
unsupervised  power  window  operations 
is  likely  to  occur  only  when  a  ckwing 
power  window  catches  an  occupant's 
head  or  other  body  part  between  tl^e 
closing  window  and  the  door  fi^me. 
NHTSA  stated  that  opening  a  power 
window  seemed  unlikely  to  cause 
adverse  safety  consequences. 

Third,  the  agency  proposed  either 
revising  or  eliminating  paragraph  S3(c). 
The  proposed  revision  was  to  reduce  ttie 
restrictions  on  the  type  of  external 
mechanism  that  could  be  used  for 
operating  a  power  window  by  replacing 
the  term  "key-loddng  system"  fai 
subparagraph  S3(c)  with  the  less 
restrictive  term  "lodcing  system." 
NHTSA  stated  that  the  term  "key- 
loddng  system"  excludes  nontraditional, 
keyless  lockmg  systms  that  permit  a 
person  to  control  entry  and  other 
aspects  of  vehicle  operation  externally 
through  punching  ntuneric  or  alpha 
numeric  codes  on  a  touch-pad  control.  In 
the  interest  of  facilitating  technological 
innovation,  die  agency  proposed 
adopti^B  the  broader  term  provided  that 
this  action  would  have  no  adverse 
safety  consequences. 

In  the  alternative,  the  agency 
addressed  the  question  whether  to 
eliminate  subparagraph  S3(c)  entirely, 
doing  away  with  any  external  controls 
for  closing  a  power-operated  window. 
NHTSA  bad  received  reports  of  a  small 
number  of  incidents  alleging  that 
children  were  harmed  when  a  child 
inside  the -vehicle  reached  out  and 
operated  the  key-locking  mechanism,  or 
when  a  person  outside  the  vehicle 
inadvertendy  raised  a  power-operated 
window.     . 

Fourth,  the  agency  proposed  to 
expand  Standard  118  to  include  power- 
operated  sunroofs.  The  agency 
tentatively  concluded  that  operating  a 
sunroof  presented  the  same  risk  of 
injury  to  small  children  as  operating 
traditional  power  windows  and 
partitions.  While  it  appeared  that  most, 
manufacturers  installed  power  sunroofe 
that  met  Standard  118  requirements, 
KHTSA  sou^t  to  eliminate  the  risk  of  a 
manufacturer's  installing  a  power 
suruQof  or  similar  device  that  does  not 
provide  protection  for  the  technical 
reason  that  the  device  is  neither  a 
"window"  nor  "partition." 

Commenters.  The  agency  received  18 
comments  on  these  proposed  changes. 
Ten  commenters  were  motor  Vehicle 
manufacturers:  Austin  Rover  Group,  Ltd. 
(ARC);  BN4W  of  North  America  (BMW); 
Chrysler  Motors  Corporation  (Chrysler): 
Fiat:  Ford  Motor  Conqiany  (Ford): 
General  Motors  Cmporaticni  (GM): 
Jaguar,  Land  Rover  Ltd.  (Land  Rover): 
Toyota  Motor  Corporation  (Toyota):  and 


Volkswagen  of  North  America  (VWoA). 
The  National  AutomoUk  Dealer's 
Association  (NADA).  the  injury 
Prevention  Reaowoe  and  Research 
Center  (EPRRC).  and  sbc  individuals  also 
commented  NADA  and  IPRRC 
endorsed  the  proposed  amendments 
without  further  comment  Two 
individuals  raised  matters  that  were  ■ 
beyond  the  scope  of  the  notice. 

Extending  the  Standard  to  Light 
Trucks,  Chrysler,  Ford.  Land  Rover,  GM, 
Toyota,  and  Fiat  all  8U|q)orted  this  part 
of  the  proposal.  Chrysler  and  GM  stated 
that  power  window  systems  in  their 
light  duty  tracks  already  comply  with 
Standard  118.  Ford  stated  that  it 
"generally  concurred"  in  the  agency's 
(NPRM)  rationale,  but  made  no  fiirther 
comment. 

VWoA  suggested  that  the  agency 
document  the  safety  need  for  expanded 
coverage.  The  agency  believes  that  there 
aheady  is  sufficient  justification  for 
extending  the  Standard  to  lig^t  tracks. 
As  the  NPKM  stated,  light  tracks 
commonly  are  used  for  passenger 
transport,  including  transporting  small 
children.  The  rationale  for  Standard  118 
is  to  minimize  the  risk  of  injury  to 
children  from  unsupervised  power 
window  operation.  This  safety  rationale 
applies  to  all  vehicles  commonly  used 
for  passenger  transport. 

One  individual  commenter,  Mr. 
Charies  E  Jones,  suggested  that  the 
agency  also  extend  the  Standard  to 
include  vans.  The  Standard  ahesdy 
applies  to  passenger  vans,  which  fall  in 
the  category  (rf  multipurpose  passenger 
vehicles.  The  multipurpose  passenger 
vehicle  (MPV)  class  consists  of  vehicles 
constracted  on  a  track  chassis,  or 
constracted  with  special  features  for 
occasional  off-road  operation,  and 
which  have  a  designed  seating  capacity 
of  10  or  less  than  10  persons.  When  this 
final  rule  becomes  effective,  the 
Standard  will  also  apply  to  cargo  vans, 
which  are  classified  as  tracks. 

Other  individuals  whose  comments 
were  within  the  scope  of  the  notice 
either  did  not  address  this  issue,  or 
endorsed  this  part  of  the  proposal 
without  comment 

For  the  preceding  reasons,  and  for  the 
reasons  set  out  in  the  NPRM,  NHTSA  is 
amending  Standard  118  by  including 
light  tracks  among  the  vehicle  classes  to 
which  the  Standard  applies. 

Applying  the  Standard  to  Closing 
Power  Windows  Only.  All  of  the  motor 
vehicle  manufacturers  who  commented 
on  the  notice  supported  this  part  of  the 
proposal  generally  for  the  reasons  the 
agency  set  oat  in  the  proposal. 

Of  the  three  individuals  who 
commented  on  this  question,  one 
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expressed  unqualified  support,  and  two. 
Misters  CR.  Blydenbur;^  and  Charles  B. 
Jones,  expressed  disagreement  Mr. 
Blydenburgh  commented  that  NHTSA's 
position  apparently  does  not 
contemplate  a  child's  falling  out  of  an 
open  window,  and  noted  that  because 
power  windows  are  easier  to  operate 
than  a  conventional  window,  the 
likelihood  is  greater  that  a  small  child 
will  be  exposed  to  this  safety  risk  in  a 
vehicle  with  a  power  window  system. 
Mr.  Jones  stated  that  a  child  can  be 
injured  if  the  child  puts  a  Hnger  between 
the  glass  and  traction  slot  on  an  opening 
window. 

The  agency  agrees  with  Mr. 
Blydenburgh  that  some  children  may 
And  it  easier  to  operate  a  power  window 
than  a  conventional  one.  However. 
NHTSA  does  not  agree  that  this 
condition  creates  a  significant  safety 
risk.  First,  the  agency  believes  that  most 
children  who  would  be  at  risk  of  falling 
out  of  a  vehicle  after  opening  one  of  its 
power  windows  are  youngsters  of  about 
2  or  3  years  old.  All  50  states  and  the 
District  of  Columbia' require  that  these 
children  be  in  child  safety  seats-.  The 
most  recent  results  in  a  19-city  survey 
reveal  that  for  August  through  October 
of  1987,  child  restraint  usage  in  the 
survey  area  was  82%.  Since  children 
who  are  properly  restrained  are  not 
subject  to  this  risk  and  since  a 
substantial  majority  of  children  are 
restrained,  the  potential  population 
subject  to  the  risk  suggested  by  Mr.' 
Blydenburgh  is  limited.  Similarly,  a  child 
who  is  properly  restrained  is  somewhat 
less  likely  to  subject  himself  to  the  harm 
that  Mr.  Jones  addresses. 

Second,  the  risk  of  injury  as  a  result  of 
falling  from  an  open  window  is  greatest 
in  a  moving  vehicle.  Since  this 
amendment  pnly  regulatesihe  operation 
of  power  windows  in  stationary 
vehicles,  it  will  not  affect  the  safety  risk 
suggested  by  Mr.  Blydenburgh.  Further, 
in  many  veUcles  equipped  with  power 
window  systems,  a  driver  may  prevent 
the  operation  of  power  windows.  For 
small  children,  this  design  feature  can 
make  a  power  window  system  safer 
than  a  conventional  one,  and  again 
reduces  the  prospect  of  a  child  catching  - 
a  finger  between  the  glass  and  traction 
slot.  ' 

Finally.  &b  agency  is  not  aware  of 
any  data  supporting  a  safety  need  to 
restrict  power  window  openings.  For 
these  reasons,  and  for  the  reasons  set 
out  in  the  NPRM.  NHTSA  is  amending 
the  Standard  so  that  it  applies  only  to 
the  closing  of  power  windows.  The 
provision  of  this  amendment  narrowing 
the  application  of  Standard  118  to 
opening  power-operated  windows  and 


partitions,  will  be  effective  July  25. 1988. 
(Section  571.118,  paragraph  S3.)  The 
agency  finds  that  there  is  good  cause  for 
making  paragraph  S3  effectivein  less 
than  180  days  because  the  change  will 
relieve  a  restriction,  thereby  expanding 
manufactitfer  flexibility. 

Other  Issues.  As  noted  earlier  in  this 
notice,  the  agency  proposed  other 
changes  to  Standard  118.  Earlier  in  this 
document,  the  agency  described  the  two 
options'under  consideration  with 
respect  to  paragraph  S3(c).  They  were 
(1 )  deleting  the  word  "key"  fixim  the 
term  "key-locking  system"  to  expand 
design  options  for  external  power 
window  controls,  or  (2)  deleting 
paragraph  S3(c)  altogether,  and  thereby 
prohibit  external  controls  on  the  vehicle 
for  closing  power  windows.  The 
remaining  proposed  change  was  to 
extend  the  Standard  to  cover  power- 
operated  sunroofs.  The  agency  has 
detetmined  to  reassess  these  proposals, 
and  to  issue  a  subsequent  notice  of 
proiMsed  rulemaking  addressing  them. 
NHTSA  is  delaying  action  on  these 
issues  for  the  following  reasons. 

While  most  commenters  said  that 
non-key  locking  systems  should.be 
permissible,  a  few  raised  the  question  of 
whether  it  is  possible  for  unsupervised 
children  more  easily  to  gain  access  to  a 
vehicle  through  a  key-less  tt>cking 
system.  One  commenter  stated  that  a 
touQh-pad  system  lends  itself  to  this    . 
danger,  while  an  infrared  remote  system 
would  not  The  agency  has  some 
concern  whether  key-less  systems 
present  an  unreasonable  safety  risk,  or 
whether  a  minimum  force  requirement 
for  operating  such  systems  would  . 
reduce  any  unreasonable  risk.  NHTSA 
will  invite  conunent  and  explore  these 
issues  in  the  subsequent  NPRM. 

All  but  one  of  the  relevant  comments 
opposed  the  alternative  suggestion  of 
prohibiting  any  external  control  for 
opening  a  power  window.  After  having 
reviewed  the  comments.  NHTSA 
tentatively  concluded  that  a  ban  on  all 
external  power  window  system  controls 
would  be  inappropriate  given  the 
absence  of  data  .that  show  external  key- 
locking  systems  present  an 
unreasonable  safety  ride.  However,  if 
the,agency  determines  that  key-less 
locking  systems  should  be  an  acceptable 
means  for  coiiq>lying  with  Standard  118. 
then  NHTSA  may  propose  pe^ormance 
requirements  for  external  key-less 
systems.  For  example,  there  is  a  ' 
question  whether  a  key-less  locking 
system  should  operate  only  when  a 
positive  force  is  applied  to  the  locking 
device.  Thesematters  should  be  the 
subject  of  another  proposal. 


Most  relevant  comments  endorsed  the 
agency's  proposal  to  extend  the 
Standard  to  power-operated  roof 
systems,  although  a  number  suggested 
alternative  wording  so  that  power- 
operated  convertible  roofs  do  not  fall 
imder  the  Standard.  Some  of  these 
power  roofs  operate  through  the  key- 
less kinds  of  controls  that  the  agent^  is 
considering  addressing  in  a  subsequent 
notice.  Use  of  key-less  systems'for 
power  ropfs  is  permissible  since  power 
roofs  are  not  currently  subject  to  the 
Standard.  If  the  agency  were  to  extend 
the  Standard  and  its  current  prohibition 
against  key-less  locking  systems  to 
power  roofs,  then  those  power  roofs 
using  those  systems  wotild  have  to  be 
redesigned.  Until  the  agency  resolves 
the  issue  of  key-less  locking  controls. 
NHTSA  has  determined  to  maintain  the 
status  quo.  This  means  that  there  is  no 
prohibition  against  installing  a  key-less 
locking  system  for  sunroofs. 

Impact  Assessments 

A.  Costs  and  Benefits 

NHTSA  has  determined  that  this  rule 
is  not  a  niajor  rule  under  Executive 
Order  12291,  nor  a  significant  rule  within 
the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  Further,  the  cost  impacts  are 
minimal.  Therefore,  neither  a  regulatory 
impact  analysis  nor  a  full  regulatory 
evaluation  is  required.  These 
conclusions  are  based  on  NHTSA% 
understanding  that  all  light  trucks 
equipped  with  power  window  systems 
already  meet  Standard  118's 
requirements.  The  amendment 
narrowing  the  requirements  regarding 
the  operation  of  power  windows  will 
expand  a  manufacturer's  design  options, 
and  enhance  user  convenience.  The  cost 
savings,  if  any,  from  the  second 
amendment  will  be  minimal. 

B.  Small  Business  Impact 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act  Based  upon 
the  agency's  evaluation.  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  agency 
believes  that  few.  if  any.  of  the  vehicle 
manufacturers  would  qualify  as  small 
entities.  This  amendment  would  affect 
small  businesses,  small  organizations, 
and  small  governmental  units  only  to 
the  extent  that  these  entities  purchase 
motor  vehicles.  The  preceding  section 
notes  the  agency's  assessment  that  this 
amendment  will  have  no  significant  cost 
impact  to  the  industry,  and  therefore  it 
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will  not  result  til  significant  increases  in 
consnmer  pric^l. 

C.  Environmental  Impact 

As  it  is  required  to  do  under  the 
National  Enviranmetal  Policy  Act  of 
1969.  NHTSA  k&s  considered  the 
enviromental  ikbpact  of  this  rule.  This 
final  rule  relieves  an  operational 
restriction  on  power-operated  window 
systems,  and  extends  Standard  118  to 
Ught  trucks,  a  <;las8  of  motor  vehicles 
that  the  agency 'understands  already  are 
made  in  a  manner  consistent  with  the 
performance  rf  ^uirements  of  the 
Standard.  Conk^uently.  this  rule  will 
not  significantly  change  any  aspect  of 
motor  vehicle  ^nufacture  or  operation. 
Therefore,  the  ment^  has  determined 
that  this  rule  Wfl  not  have  any 
significant  impiqct  on  the  quality  of  the 
human  envirotiment 

D.  Federalism  Ipipact 

The  agency  ^s  analyzed  this  action 
under  principl^i  and  criteria  of 


Executive  Order  12612,  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  preparing  a  Federalism 
Assessment 

E.  Regulatory  Identifier  Number 

A  regulatory  information  number 
(RIN]  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Fedcral'Regulations.  The  Regulatory 
Information  Service  Cemter  publishes 
the-Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  C311  I>artS71 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.     . 

In  consideration  of  the  foregoing, 
NHTSA  amends  Title  49  CFR  571.118  as 
follows: 


PART  571-(AMENDEO) 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

AutlKwity:  15  U.S.C.  1392, 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1  Ja 

§S71.11»   [AmwKM] 

2.  S2  is  revised.to  read  as  follows: 

52.  Application.  This  standard  applies 
to  passenger  cars,  multipurpose 
passenger  vehicles,  and  trucks  with  a 
gross  vehicle  weight  rating  of  10.000 
pounds  or  less. 

3.  Hie  introductory  text  of  S3  is 
revised  to  read  as  follows: 

53,  derating  Requirements.  Power 
window  or  partition  systems  may  be 
closed  only  in  die  following 
circumstances: 

Issued  on  June  21. 198S. 
Mane  K.  Steed. 
Administrator. 

[FR  Doc.  88-1432Q  Filed  6-23-88:  8:45  am] 
aaxjNQ  cooc  mio-m-m 
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DEFARTMENT  OF  AGRICULTURE 
Fetferai  Cro^r  Insurane*  Corpocatfon 
7CFRPart401 

[Admt  No.  31;  Doc.  No.  5438S1       ; 

General  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USDA.  i 

action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401).  effecHve  for  the  1989 
and  succeeding  crop  years,  to  change 
the  result  under  the  General  Crop 
Insurance  Policy  with  respect  to  a  claim 
for  indemnity  when  the  information 
provided  by  the  policyholder  on  the 
acreage  report  results  in  lower  premium 
than  is  determined  to  be  due  The 
intended  effect  of  this  rule  is  to  include 
provisions  for  crops  with  dollar  based 
guarantees  and  to  reduce  the  guarantee 
if  the  share,  practice,  or  type  results  in 
lower  premium  than  that  determined  on 
the  basis  of  the  acreage  report. 
DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  July  25. 1988,  to 
be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington;  DC  20250, 
telephone  (202)  447-3325. 
SUPPIXMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  establishment  by 
Department  Regulation  1512-1.  This 
action  does  not  constitute  a  review  as  to 
the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 


date  established  for  these  regulations  is 
established  as  April  1, 1992. 

lohn  Marshall.  Manager.  FQC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal  State,  or 
local  govemraents,  or  a  geographical 
region;  of  (c)  significant  adverse  effiects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  thererfore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  bi  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  ia45a 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
of^cials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Un4er  the  provisions  of  the  General 
Crop  Insurance  Policy,  contained  in  7 
CFR  Part  401.  the  General  Crop 
Insurance  Regulations,  the  premium  for 
crop  insurance  coverage  is  based  upon 
information  provided  by  the  insured  on 
the  acreage  report.  FCIC  will 
proportionately  reduce  the  guarantee  if 
the  information  on  the  acreage  report 
results  in  a  lower  premium  than  the 
actual  premium  determined  to  be  Que. 

The  provisions  contained  in  7  CFR 
401.8(d)9.d.  do  not  provide  for 
information  on  acreage  reports  for  crops 
wtih  a  dollar  based  guarantee.  Further, 
this  subsection  does  not  provide  for  a 
reduction  in  guarantee  if  share,  practice, 
or  tj-pe  is  the  reason  for  the  premium 
bein^  lower  than  the  actual  premium 
determined  to  be  due. 


For  the  above  reasons  FCIC  herein 
proposes  to  amend  tubsecdon  HuL  of  the 
General  Crop  Insurance  Policy  to 
include  reference  to  crops  witfi  a  dollar  . 
based  guarantee,  and  to  change  the 
reduction  in  guarantee. 

FCIC  is  soliciting  public  comment  for 
3Q  days  after  publication  of  the  rule  in 
the  Fedaral  Ragistar. 
.  All  written  coDunents  received 
pursuant  to  this  proposed  rule  will  be 
availble  for  public  inspection  and 
copying  in  the  Office  of  die  Manager, 
Federal  Crop  Insurance  Corporation. 
Room  40ga  South  Building,  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 

List  of  Subjects  in  7CFR  Ptet  Ml  ''■ 

General  crop  insurance  regulations. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C  1501  et  seg.], 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401). 
to  be  effective  for  the  1989  and 
succeeding  crop  years,  in  the  following 
instances: 

PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS-   i 
REGULATIONS  FOR  1968  AND   ' 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  autWrity  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C  1508. 1516. 

2. 7  CFR  401.8(d)9.d.  is  revised  to  read 
as  follows: 

§401.8    The  application  and  policy. 

(d)  •  *  • 

9.  Claim  for  indemnity.  i 

•        •        •        •        •  I 

d<  If  the  infomiation  reported  by  you  on 
the  acreage  report  results  in  a  lower  premium 
for  a  unit  than  the  premium  determined  to  be 
due  on  the  basis  of  the  share,  acreage, 
practice,  or  type  determined  to  actually  exist, 
the  per  acre  guarantee  or  amount  of  insurance 
on  the  unit  will  be  reduced  proportionately.  In 
the  event  that  acreage  is  under-reported,  all 
production  from  insurable  acreage,  whether 
or  not  reported  as  insurable,  will  count 
against  the  guarantee  or  amount  of  insurance. 
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1988. 


*         •         1         •         * 

Done  in  Washington.  DC  on  June  1, 

lohn  Maishitb. 

Manager.  FintoralCrop  Insurance 
Corporation. 

(FR  Doc.  88[44276  Filed  6-23-88;  8:45  am] 

mLLItW  000(  3410-(»-« 

.     It 
DEPARTIIprr  OF  TRANSPORTATION 

Ftderal  AUation  Administration 

14CFRPitt39 

(Docket  NO.  87-NM-174-AD] 

AirworthHiUt  DiractivM;  SAAB- 
Scania  ABjIlodel  SF-340A  Series 
AirplanesM 

AQENCV:  Ftaderal  Aviation 
AdministrUion  (FAA).  DOT. 
ACnON:  Supplemental  Notice  of 
Proposed  Rulemaking  (NPRM); 
reopeningjiif  comment  period. 

SUMMARY:  This  notice  proposes  to 
amend  an  earlier  proposed 
airworthiness  directive  (AD),  applicable 
to  SAAB-8cania  AB  Model  SF-340A 
series  airplanes,  that  would  have 
required  m<Kiincation  to  the  wiring  and 
connectors  associated  with  selsaration 
(explosive^  bolts  in  the  main  landing 
gear  (MLO)  emergency  extension 
system.  It  would  also  have  required  the 
separation  bolt  wiring  harness  to  be 
lengthened  and  the  existing  harness  to 
be  re-rout$d  and  secured.  This  proposal 
would  am^hd  the  applicability 
statement  'tb  include  additional  a^ected 
airplanes  to  ensure  proper  modification 
of  those  aiitolanes. 

DATES:  Co^iunents  must  be  received  no 
later  than  August  2. 19B8. 

ADORESSeS:  Send  comments  on  the 
proposal  i|i  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  OfRce  of  the  Regional 
Counsel  (Attn:  ANM-103).  Attention: 
Airworthilifess  Rules  Docket  No.  87-NM- 
174-AD,  imX)  Pacific  Highway  South. 
C-68966,  Seattle.  Washington  9816&  The 
applicable)  service  information  may  be 
obtained  ^m  SAAB-Scania.  Aircraft 
Division.  SfSBlBS  Linkoping.  Sweden. 
This  infoTfiation  may  be  examined  at 
the  FAA.  Ajbrthwest  Mountain  Region. 
17900  PacHlc  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certificatioi  Office.  9010  F^st  Marginal 
Way  Soutfi^  Seattle.  Washington. 
FOR  RNm  KN  INFORMATION  CONTACT: 
Ms.  Arme  lb  Donnelly,  Standardization 
Branch,  ANM-113:  telephone  (286)  431- 
1967.  Mail  ng  address:  FAA  Northwest 


Mountain  Region,  17900  Pacific  Highway 

South,  0-68966.  Seattle.  Washington. 

9816& 

SUPFLEMENTARY  INFORMATION: 

ConuDMits  Invited 

Interested  persons  are  invited  to* 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
.communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comment  submitted  will  t^e  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvallabiUtyofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  tp  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-174-AD.  17900  Pacific 
Highway  South.  C-68966.  Seattle, 
Washington  98168. 

Discussion 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  to 
supersede  AD  87-13-07.  Amendment  39- 
5662  (52  FR  23947;  June  26. 1987).  with  a 
new  airworthiness  directive  which 
would  have  required  modification  of  the 
wiring  and  connectors  of  the  main 
landing  gear  (MLC)  emergency 
extension  system  on  certain  SAAB 
Model  SF-340A  series  airplanes,  was 
published  as  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
RegiStCT  on  March  6, 1988  (53  FR  7373). 
The  comment  period  closed  May  2, 1988. 

One  commenter  suggested  that  the 
applicability  of  the  proposed  rule  be 
expanded  to  reflect  not  only  SAAB- 
Scania  Model  SF-340A  airplanes,  serial 
numbers  -003  through  -078,  but  also 
-079  through  -108,  inclusive,  since  the 
unsafe  condition  addressed  in  the 
NPRM  is  likely  to  exist  or  develop  on 
these  airplanes  of  the  same  type  design. 
Hie  FAA  has  considered  this 
information  and  had  determined  that  the 
proposal  must  be  amended  to  include 
these  additional  affected  airplanes  to 


ensure  their  modification  in  accordance 
with  paragraph  B.  of  the  proposal. 
(These  airplanes  are  not  a^ected  by  the 
requirements  of  proposal  paragraph  A., 
since  the  modification  required  by  that 
paragraph  has  been  accomplished  on 
these  planes  in  production.)  Since  this 
action  would  expand  the  scope  of  the 
proposed  AD,  the  comment  period  has 
been  reopened  to  provide  adequate  time 
for  public  comment. 

Additionally,  the  Notice  has  been 
revised  to  reflect  the  proper  name  of  the 
manufacturer  as  *^AAB-i5cania." 

It  is  estimated  that  16  additional 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  4  manhours  per  airplane 
to  accomplish  the  required  actions  and 
that  average  labor  cost  would  be  $40  per 
manhour.  Estimated  cost  of  parts  per 
airplane  is  $1,475.  Based  on  these 
figures,  the  additional  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$29,430. 

The  regulations  set  forth  in  this  notice 
would  be  p'romulgated  pursuant  to  the 
authority  iii  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301.  el 
seq.],  which  statute  is  construed  to 
pre«npt  state  law  regidaUng  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12812,  it  is  determined 
that  subh  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  li034;  February  26, 1970):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  of  the 
minimal  cost  of  compliance  per  airplane 
($1,635).  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  A\'iation  Regulations  (14 
CFR  39.13)  as  follows: 


« 
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PART39-{AMENDE01  | 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  \}S.C.  1354(a).  1421  and  1423: 
49  USJC.  106(g)  (Revised  Pub.  L  97-499. 
January  12. 1983);  and  14  CFR  11.89. 

§3tLl3   [AmtndMl)  ' 

2.  By  revising  the  Notice  of  Proposed 
Rulemaking.  Docket  87-NM-174-AD,  FR 
Doc.  88-495a  published  in  the  Federal 
Register  on  March  8. 1988  (53  FR  7373). 
as  follows; 

SAAB-SCANIA:  Applies  to  Model  SF-340A 
airplanes,  manufacturer's  serial  numbers 
.  SF  34OA-003  through  -KM  inchisivft 
certificated  in  any  category.  Compliance 
re<)uired  as  indicated,  uniew  previously 
accomplished. 

To  ensure  the  rehabilrty  of  the  emergency 
main  landing  gear  extension  system, 
accomplish  the  following: 

A.  For  airplanes,  serial  numbers  SF  34aA- 
003  to  -078.  inclusive:  Within  90  days  after 
the  effective  date  of  this  AD,  modify  the 
wiring  and  connectors  of  the  main  landing 
gear  emergency  extension  system  in 
accordance  with  SAAB  Service  Bulletin  SF 
340-32-028,  Revision  1,  dated  November  25, 
19e& 

B.  For  airplanes  with  sertai  numbers  SF 
34OA-00a  to  -108.  inckisive:  Withm  90  days 
after  the  effective  date  of  this  AO,  lengthen 
the  electrical  harnesses  for  the  separation 
bolts,  and  re-route  and  secure  the  existing 
harnesses,  in  accordance  with  SAAB  Service 
Bulletin  SF  340-32-041,  Revision  1.  dated 
October  9, 1987. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Northwest  Mountain  Region. 

NotK  The  request  should  he  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  ((^41),  who  may  add  any  comments 
and  then  s«id  it  to  the  Manager. 
Standardization  Branch.  ANM-llX 

D.  ^cial  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modificatons  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
apprc^riate  service  doounents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  SAAB^cania  Aircraft 
Division,  S.581 88.  Linkoping.  Sweden. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

This  action  would  supersede  AD  87-13-07, 
Amendment  39-5662 


Issued  in  Seattle.  Washington,  on  June  14. 
1988. 

Frederick  M.  Isaac. 

Acting  Director,  Northwest  Mountain  Regioa. 
IFR  Doc.  88-14254  Filed  6-23-88;  8:45  am) 

■tuwa  cooe  4ti«-i3-M 


14CFRPart39 

[Docket  No.  8»-fai-«2-AD] 

AirworthinMS  DIractives;  Short 
Brothers  SO3-30  Sertes  AlrpiwM 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMlNAliv:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  Sh<Ml8  Model  SD3-30 
series  airplanes,  which  currently 
requires,  among  other  thhigs,  inspection 
of  the  stabilizer^tO'fuselage  attachment 
pins  for  corrosion  or  wear,  and 
replacement,  if  necessary.  This  pnfpfMsA 
would  provide  additional  instructions 
for  one  of  the  inspections  listed  in  the 
previous  AD,  clarify  the  area  to  be 
bispected,  and  would -change  the 
repetitive  inspection  intervals  for  that 
inspection.  Tliis  action  is  prompted  by 
reports  of  corrosion  and/or  wear  in  the 
horizontal  stabilizer  (taiIplane]-to- 
fuselage  attachment  fittings,  bushings, 
and  pins.  This  condition,  if  not 
corrected,  could  compromise  the 
strength  of  the  horizontal  stabilizer 
fuselage  assembly.    ■ 
dates:  Comments  must  be  received  no 
later  than  August  19. 1968. 
ADORSStlS:  Send  comments  on  the 
proposal  in  dufriicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103).  Attention: 
Airworthiness  Rales  Dodcet  No.  88-^^IM- 
62-AD,  17900  Pacific  Midway  South,  C- 
68966,  Seattle,  Washington.  9816a  The 
applicable  service  information  may  be 
obtained  from  Short  Brothers  PLC  2011 
Crystal  Drive,  Suite  713,  Ariingtcm, 
Virginia  22202-3702.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  9(no  Bast  Marginal 
Way  South.  Seattle,  Washington. 

FOR  FURTHCII  iNFOfMATION  CONTACT: 

Ms.  Armella  Donnelly,  Standardization 
Branch  ANM-113:  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington. 


SUPPLEMENTARY  INRMMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desi^.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  conunents  received.  AH 
comments  submitted  will  be  available, 
both  before  and  after  the  dosing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NmM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regi(»ial  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-62^AD.  17900  Pacific 
Highway  South.  C-68966,  Seattle. 
Washington.  9816& 

Discus^n  '      ~ 

On  March  30, 1984,  FAA  issued  AD 
84-07-06,  Amendment  39-4843  (49  FR 
14500;  April  12, 1984).  appUcable  to 
Shorts  Modd  SD3-30  series  airplanes, 
which  requires  the  accomplishment  of 
various  actions  to  address  eight 
separate  unsafe  conditions  identified  on 
these  airplanes.  One  of  those 
requirements  is  to  inspect  the  stabilizer- . 
to-fuselage  attachment  pins  for 
excessive  corrosion  or  wear,  pnd 
replacement,  if  necessary.  Such 
corrosion  or  wear,  if  not  detected  and 
corrected,  oodd  compromisethe  I 

strength  of  the  wing  and  horizontal      ' 
stabilizer. 

Since  the  issuance  of  that  AD,  there 
have  been  reports  that  corrodon  and/or 
wear  can  occur  on  the  horizontal 
stabilizer  (taiIplane)-to-fusdage 
attachment  fittings  and  bushings,  as 
well  as  the  pins.  Corrosion  or  wear  in 
these  areas  presents  the  same  unsafe 
condition  as  addressed  in  the  existing 
AD. 

Short  Brothers  has  issued  Service 
Bulletin  SD3-55-ie.  Revision  3.  dated 
November  1967.  which  deacribet 
procedures  for  repetitive  inspections  of 
the  horizontal  stabilizer  (tailplane)-to- 
fttselage  attachment  fittings,  pins,  and 
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bushings  for  ^rrosion  and/or  wear,  and 
replacement.  U  necessary.  The  United 
Kingdom  CivQI  Aviation  Authority  has 
classified  this  service  bulletin  as 
mandatory.    1 1 

This  airplane  model  is  manufactured 
in  the  United  IKtngdom  and  type 
certificated  in  the  United  States  under 
the  provision  |9f  {  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  this  (ttndition  is  uke^  to  exist 
or  devdop  oii  bther  airplane*  of  this 
same  type  deMlgn  registered  in  the  U.S.. 
an  AO  is  proposed  whidi  would  revise 
AD  84-07-06  tO  require  repetitive 
inspections  o^  horizontal  stabilizer 
(tailplane)-to4iiusdage  attachment 
fittings,  pins,  mad  bushings,  and 
replacement,  as  necessary,  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

It  is  estimated  that  56  airplanes  of  U.S. 
registiy  woul^!  be  affected  by  this  AO. 
that  it  would  take  approximately  10 
manhours  per  airplane  to  accomplish  the 
required  actioss,  and  that  the  average 
labor  cost  woiuld  be  $40  per  manhour. 
Based  on  the^  figures,  the  total  cost 
impact  of  thejAO  on  U.S.  operators  is 
estimated  to  w  $23,200. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  die 
authority  in  tke  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C  1301,  et 
seq.y,  which  sktitute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  In  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  imbUcations  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  th^t  this  document  (1) 
involves  a  pr^fraeed  regulation  which  is 
not  major  umlf r  Executive  Order  12291 
and  (2)  is  not  ^  significant  rule  pursuant 
to  the  Departatent  of  Transportation 
Regulatory  Polpcies  and  Procedures  (44 
PR  11034;  Fefaniary  26. 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Fl^bility  Act  that  this 
proposed  rule),  iif  promulgated,  will  not 
have  a  si^iifi^^tat  economic  impact, 
positive  or  nenjative.  on  a  substantial 
number  of  small  entities  because  of  the 
minimal  cost  per  airplane  ($400).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  his  action  is  contained  in 
the  regulatory  docket 

List  of  SubjecU  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  AMiation  Administration 


proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART39-{AMENOEO) 

1.  The  authority  dtation  for  Part  39 
continues  to  read  as  follows: 

Audnrity:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.SXI  10e(g)  (Revised  Pub.  L.  97-440. 
January  12. 1983):  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  By  revising  paragraph  D.  of  AD  84- 
07-06,  Amendment  39-4843  (49  FR 14500; 
April  12, 1984),  as  follows: 

"D.  To  detect  excessive  corrosfon  or  wear 
in  the  honzontal  stabilizer  (taiipiane)-to- 
fuselage  attactunent  Rttings.  pins,  and 
bushings:  Within  90  days  after  the  effective 
date  of  this  amendment,  perform  aa 
inspection  for  corrosion  or  wear  of  the 
horizontal  stabibBer  (tailplane)-to-fu8elage 
fIttingB.  pin*  and  bwatiings.  in  aoconlanoe 
«vith  Short  Brothers  PLC  Sarvioe  Baltetin 
SD3-55-18.  Revision  3.  dated  November  1987. 
For  airplanes  wntb  leas  than  4  JOO  hours  total 
time-in-service  and  leas  than  2  years  since 
new.  acoomplishinent  qf  this  inspection  may 
be  deferred  until  accumulating  4.800  hours 
time-in-servioe  or  2  years  smoe  new. 
whichever  occurs  first  Any  parts  found  to  be 
worn  or  corroded  must  be  replaced  prior  to 
further  flight  in  accordance  with  the  service 
bulletin. 

1.  If  the  pins  are  not  replaced  by  new  pins, 
and  if  there  is  no  corrosion  found  on  the 
attachment  fittings,  repeat  this  inspection  at 
intervals  not  to  exceed  1.200  flight  hours  or  8 
months  from  the  previous  inspection, 
whichever  occurs  sooner. 

2.  If  all  the  pins  on  one  side  are  replaced  by 
new  pins,  repeat  the  inspection  on  that  side 
within  the  next  4.800  flight  hours  or  2  year 
from  the  replacement  whichever  occurs 
sooner.  Thereafter,  inspect  at  intervals  not  to 
exceed  2.400  flight  hours  or  1  year  from  the 
previous  inspection,  whichever  occurs 
sooner." 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  fronn  the 
manufacturer  may  obtain  copies  upon 
request  to  Short  Brothers  PLC  2011 
Crystal  Drive.  Suite  713.  Ariington, 
Virginia  22202-3702.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Se^ttle  Aircraft 
Certificaticm  Office,  9010  E.  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on  June  14, 
1988. 
Frederick  M.  Isaac, 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doa  88-14255  Filed  8-23-88;  8:45  am) 

BILUNQ  COM  4t10-19-« 


14CFRPart38 

[Docket  New  tS-ANE-IO) 

Airworthiness  Directivea;  Taxtron 
Lycoming  O-320-A  Mftes,  -B  Mrias, 
-C  eariaa. -O  sarfaa, -E  avlei,  0-320- 
H2AD;  IO-320-B1A.  -B1C.  -810, 
.B2A,-01A.  -E2A:  LIO-320-B1A:  A10- 
320-A1B, -81B;  AE1O-320-E1B, -E2B; 
O-340-AIA.-^tB.  -A2A;  O-380-A 

O-SeO-f  IAS;  AEIO-aeO-BIOS,  -H1A; 
HO-960-A1A.  -B1A.  -BIB;  100-360- 
BIA;  O-360-EIAtD;  LO-MIHE1A60; 
LO-360-A1O8O:  lO-aSO-B  Mffn;  iO- 
360-E1  A;  O-540-A  aertaa; -B  aarfaa. -E 
aariaa, -F  aarfaa, -O  aartaa, -M  aerlea, 
-J  sariaa;  O-540-W1A9I;  AEIO-540- 
D4A5, -04^IO-54»«  Mftet, -O 
sanas,  -N  asffaa,  — T  aariaa;  md  iO- 
540-W1A5O  Modal  Rcdproeating 
Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Proposed  Rule;  Re-opening  of 
comment  period. 

summary:  This  notice  re-opens  the 
comment  period  for  the  submission  of 
public  comment  relating  to  NPRM 
Docket  Number  88-ANE-lO  (53  FR 
14814;  April  26, 1988)  which  was  to  close 
on  June  15, 1988.  That  proposed  AD 
would  require  repetitive  inspections  of 
the  exhaust  valve  to  exhaust  guide 
clearance  and  the  exhaust  value 
condition  with  repair  and/or 
replacement  as  necessary.  It  would  also 
require  replacement  of  the  P/N  75068 
and  P/N  74541  exhaust  valves  prior  to 
accumulating  2000  hours  time  in  service 
since  new,  with  a  new  or  serviceable 
exhaust  valve. 

dates:  Comments  must  be  received  on 
or  before  August  29. 1968. 
addresses:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Office  of 
The  Regional  Council.  Attn:  Rules 
Docket  No.  88-ANE-lO,  Federal 
Aviation  Administration,  New  England 
Region.  12  New  England  Executive  Park, 
Buriington,  Massachusetrts  01803;  or 
delivered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  deHvered  must  be  marked: 
"Rule  Docket  No.  88-ANE-lO". 

Comments  may  be  inspected  at  the 
New  England  Region.  Office  of  the 
Regional  Counsel,  Room  311.  between 
the  hours  of  8:00  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 

Roy  Hettenbach.  Propulsion  Branch, 
ANE-174,  New  York  Aircraft 
Certification  Office,  Aircraft 
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Certification  Division,  New  England 
Region,  Federal  Aviation 
Administration.  181  South  Franklin 
Avenue.  Room  202,  Valley  Stream,  New 
York  11581:  telephone  (516)  791-7421. 
SUPPLSMENTARV  INFOflMATKNil: 

interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
conununications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule. 

Commenfers  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  88-ANE-lO".  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  at  the 
address  given  above,  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact, 
concerned  with  the  substance  of  the 
proposed  AD,  will  be  field  in  the  Rules 
Docket. 

Background  j 

The  FAA  has  determined  that  an 
unacceptable  number  of  occurrences  of 
exhaust  valve  sticking  is  being 
experienced  before  completing  the  full 
engine  time  between  overhaul  life.  Since 
this  condition  is  likely  to  exist  or 
develop  on  other  Lycoming  reciprocating 
engines  that  incorporate  the  "parallel 
valve"  cylinder  head  design,  the 
proposed  AD  would  require  repetitive 
inspections  to  determine  if  reduced 
exhaust  valve-to-exhaust  guide 
clearances  exist.  Also,  a  specific  oil  and 
filter  change/screen  cleaning  interval  is 
required  for  the  affected  engines. 

The  FAA  has  determined  that  the 
original  closing  date  for  the  comment 
period  does  not  allow  sufficient  time  to 
receive  comments  from  the  public  and 
that  re-opening  the  comment  period 
would  afford  those  commcntcrs  the 
opportunity  to  participate  in  the 
development  of  this  proposed  AD. 

List  of  Subjects  in  14  CFR  Part  39 

Engines.  Air  transportation.  Aircrafts. 
Aviation  safety.  Incorporation  by 
reference.  i 


This  extension  is  in  response  to  the 
aviation  industry's  request  for  adequate 
time  to  comment. 

PART39-{AMENDEO] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
lanuary  12. 1983);  and  14  CFR  11.65. 

Issued  in  Burlington,  Massachusetts,  on 
June  16. 196a 

Timothy  P.  Forte. 

Acting  Director.  New  England  Region. 
(PR  Doc.  88-14252  Filed  6-23-88;  8:45  am) 

BILLING  COOE  4«10-13-M 


14  CFR  Part  39 
(Docket  No.  8«-ANE-17] 

Airworthiness  Directives;  Textron 
Lycoming  O-320-A  series,  -8  series, 
-C  series,  -O  series,  -E  series;  O-320- 
H2AD;  IO-320-BiA,  -BiC,  -BID,  -B2A, 
-DIA.  -E2A;  LIO-320-BIA;  A10-320-A1B, 
-B1^  AEIO-320-E1B,  -E2B;  0-340- 
A1A,  -A1B,  -A2A;  O-360-A  series,  -B 
series,  -C  series,  -O  series;  O-360- 
F1A6;  AEI0-360-B1G6,  H1A;  HO-360- 
A1A,  -B1A,  -BIB;  HIO-360-B1  A;  O- 
360-E1A6D:  LO-360-E1A6i:^  LO-360- 
A1G6D;  10-360-B  series,  IO-360-E1A: 
O-540-A  series,  -B  series,  -E  series, 
-F  series,  -G  series,  -H  series,  -J 
series;  0-54a-W1A5D:  AEIO-540- 
D4A5,  -D4B5;  IO-540-C  series,  -D 
series,  -N  series,  -T  series;  and  lO- 
540-W1A5D  Model  Reciprocating 
Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  I*ropo8ed  rule;  re-opening  of 
comment  period. 

SUMMARY:  This  notice  re-opens  the 
comment  period  for  the  submission  of 
publie  comments  relating  to  NPRM 
Docket  Number  8ft-ANE-17  (53  FR 
15057;  April  27. 1988)  which  was  to  close 
on  May  31. 1988.  That  proposed  AD 
would  require  repetitive  inspections  of 
the  exhaust  valve-to^exhaust  guide 
clearance  and  mandatory  oil  filter 
change/screen  cleaning  intervals. 
The  proposal  is  prompted  by  an 
increased  frequency  of  service  difficulty 
reports  on  exhaust  valve  sticking  and  at 
least  36  incidents  of  unscheduled 
landings.  This  increase  in  service 
difficulties  is  partially  attributed  to  the 
extensive  use  of  higher-leaded  aviation 
gasoline  especially  in  the  lower 
compression  ratio  engines  which 
previously  used  80/87  octane  aviation 
fuel.  Exhaust  valve  sticking  has  been  a 
persistent  service  problem  that  is 


caused  by  many  variables  and  results  in 
excessive  oil  coking  and  combustion 
deposits  that  reduce  the  valve-to-guide 
clearance.  Fuel  and  oil  formulations 
along  with  engine  operation  and 
maintananoe  are  directly  related  to  the 
deposit  accumulation  and  deposition 
rate. 

The  proposed  AD  is  needed  to  prevent 
loss  of  engine  power  due  to  exhaust 
Valve  sticking  and/or  push  rod  bending 
which  could  result  in  an  emergency 
landing  with  aircraft  damage  and 
personnel  injury. 

DATES:  Comments  must  be  received  on 
or  l>efore  August  29. 1988. 

AOORESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  New  England 
Region.  Office  of  the  Regional  Counsel. 
Attn:  Rule  Docket  Number  88-ANE-17. 
12  New  Fjigland  Executive  I'ark. 
Burlington.  Massachusetts  01803;  or 
delivered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
"Rule  Docket  No.  8&-ANE-ir'. 

Comments  may  be  inspected  at  the 
New  England  Region.  Office  of  the 
Regional  Counsel.  Room  311.  between 
the  hours  of  8:00  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  Hettenbach.  Propulsion  Branch. 
ANE-174.  New  York  Aircraft 
Certification  Office.  Aircraft 
Certification  Division.  New  England 
Region.  Federal  Aviation 
Administration.  181  South  Franklin 
Avenue,  Room  202.  Valley  Stream,  New 
York  11581:  telephone  (516)  791-7421. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  88-ANE-17".  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available. 
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both  befoi^a  and  after  the  closing  date 
for  cominents.  in  the  Rules  Dodiet  at  the 
address  gijnen  above,  for  examination  by 
interested  berswts.  A  report 
sununaiiziHs  eadi  FAA-|iaUic  contact, 
ith  the  substance  of  the 
I.  will  be  fited  in  the  Rules 
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failures 
unsGh( 
service 
to  the  exi 


sal  is  prompted  by 

ibers  of  eidwust  valve 
at  least  W  incidents  of 
Imdings.  This  faiciease  in 
is  putially  attributed 
use  of  higher-leaded 
aviation  gisohne  especially  fai  the  lower 
comiHessiai  rado  engfaies  which 
previonriyl  i  ised  80/87  octane  aviation 
fuel  Thepfettposed  Ad  is  needed  to 
prevent  to^l  of  engtaw  power  due  to 
exhaust  vslve  failure  whidi  could  result 
in  an  emeiSeocy  landing  with  resultant 
aircraft  dai^age  and  personal  injury. 
The  FAAlhas  determined  that  the 
original  cluing  date  for  the  conment 
period  does  not  ahm  sufficient  time  to 
receive  comments  fren  the  public  and 
that  re-opMing  tte  comment  poiod 
would  affcii|d  those  oommaiters  the 
opportunitkil  to  participate  in  the 
development  of  this  proposed  AD. 

list  of  SoliJKts  fai  14  CFR  Part  38 

Enpies.1  Air  transportation.  Aircraft 
Aviation  s^ety.  Incorporation  by 
reference. 

This  ext^sion  is  in  ra^ranse  to  the 
aviation  injdustry's  request  for  adequate 
time  to  comment. 

PARTSS-llAMENOEO] 

1.  The  authority  citation  for  Part  39 
continues  te  read  as  foHows: 

AnIhariM  iw  U&C  13M(a).  1421.  and  1423: 
49  U.S.C  lOUg)  (Revised  Pub.  L.  07-4tt. 
Jamuiy  12.  }fiaik  and  14  CFR  UM. 

Issued  in  Bkirlington,  Massadtusetts.  on 
lune  IS.  1988, 

Timothy  P.  P<)rte. 

Acting  Dire^lpr.  New  England  Region. 
[PR  Doa  8a|^4256  Piled  6-23-68: 8^  am) 
BtUJNQ  COod  4«1«-1)-M 

II 

POSTAL  SERVICE 
39CFRp4|111 

NonmaOabilty  of  Etioiogic  Agents 

AQENCv:  Postal  Service. 
action:  Proposed  rule. 


:  This  proposal  would  prohibit 
the  mailing  of  etioiogic  agents,  or 
materials  inasonably  believed  to 
contain  etijatogic  agents,  which  are 
required  tq  bear  an  Etioiogic  Agents/ 


Biolmedical  Material  label  under 
Department  of  Transportation  and 
Department  of  Health  and  Human 
Services  rul«k  Etielagic  agents,  defined 
as  viable  microorganisms  or  their  toxins 
u^ich  cause,  or  may  cause,  human 
disease,  and  diagnostic  ^lecimens  and 
biological  products,  are  presently 
allowed  to  travel  in  the  mails,  if  they  .are 
properly  packaged.  Because  some 
customers  propose  to  mail  increased 
volumes  of  mail  contianing  eti<d^c 
agents,  the  Postal  Service  believes  that 
such  volumes  of  mail  may  present  a 
hazard  to  postal  employees  and  the 
public.  Accordingly,  die  Postal  Service 
proposes  to  prohibit  the  maUing  of  Uiis 
mateiiaL 

date:  Comments  must  be  received  on  or 
before  August  a  1988. 
AOORCia.  Written  comments  should  be 
mailed  or  delivered  to  the  Director, 
Office  of  Classificatiaa  and  Rates 
Administratimt  Rates  and  Classification 
Department.  Room  8490. 475  L'Enfont 
Haza  West  SW..  Waridngton.  DC 
20260-536a  Cofnes  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between 
9:00  JBjn.  and  4M»pjn^  Monday  through 
Friday,  in  Raom  8430.  at  the  above 
adflress. 

FON  RNrmHI  mPOMMTION  CONTACT  F. 
E.  Ganfaet.  (202)  288-817& 
SUWtnKNTAIIV  mrmmation:  Under  39 
U.&C  3001  and  18  U.SX1 1710,  any 
material  which  may  kill  or  injure 
another  is  nonmailable,  except  for 
materials  which  are  not  outwardly  or  of 
their  own  force  dangerous  or  injurious  to 
life,  health,  or  property,  and  whidi  are 
prepared  and  packaged  in  accordance 
with  postal  rules.  Tl^  Service  presently 
aOows  the  mailing  of  disease  germs 
(etioiogic  agents),  diagnostic  spedmens, 
and  biological  pro<hicts,  so  long  as  these 
items  are  properly  prepared  for  mailing 
to  conform  with  Depevtment  of 
Transportation  and  Department  of 
Health  and  Human  Services  regulations. 

The  Postal  Service  has  learned  that 
some  customers  propose  increased  use 
of  the  mails  to  transmit  etioiogic  agents, 
which  are  microorganisms  or  their 
toxins  which  cause,  ox  may  cause, 
human  disease.  Mailings  of  etioiogic 
agents  in  such  numbers  might  present  a 
hazard  to  postal  waorkers  and  to  the 
public.  Therefore,  the  Postal  Service  has 
concluded  that  the  transmission  in  the 
mails  of  all  such  Items  should  be 
prohibited.  The  proposal  would  prohibit 
the  mailing  of  any  material  which  is 
required  to  bear  an  Etioiogic  Agents/ 
Bkunedical  Material  label  under  49  CFR 
173.388  of  die  Department  of 
Transportation  regulations  and  42  CFR 
72.3  of  the  Department  of  Health  and 


Human  Services  regulationB.  This  - 
proposed  rule  would  not  affect  the 
mailability  of  bi<do^cal  products  and 
diagnostic  specimens,  as  defined  in 
Department  of  Health  and  Human 
Services  regulations  at  42  CFR  72.1. 
when  an  Etitriogic  Agents/Biomedical 
Material  label  is  not  required. 

Althou^t  exempt  from  the  notice  and 
comment  requrenents  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553(b).  (c))  regarding  proposed 
rulemaking  by  39  U.S.C  410(a).  die 
Postal  Service  invites  public  cominents 
on  the  following  proposed  amendments 
of  Part  124  of  die  Domestic  Mail  Manual, 
which  is  incorporated  by  reference  in 
the  Code  of  Federal  Regulations.  See  39 
CFR  111,1. 

List  of  Subjects  in  99  CFR  Fart  111 

Postal  Service. 

PART  111-(AIIENDED1 

1.  The  auUiority  dtation  for  39  CHI 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5S2(a):  39  U.S.C.  lOT, 
401. 403. 404,  3001-3011,  3201-3219,  3403-3406, 
3621.5001. 

2.  Amend  124.381  and  J62a  of  die 
Domestic  Mail  Manual  to  read  as 
follows: 

124    NONMAILABLE  MATTER- 
ARTICLES  AND  SUBSTANCES: 
SPECIAL  MAILING  RULES 


124.3  Hazardous  Matter 


.38  Disease  Germs  aad  Biological 
Products 

.381    Mailability  and  Pocketing. 

Disease  germs  which  are  etioiogic 
agents,  or  materials  reasonaUy  believed 
to  contain  etidogic  agents,  as  defined 
by  Department  of  Transportation  and 
Department  of  Health  and  Human 
Services  regulations,  are  nonmailable. 
Diagnostic  specimens  and  biological 
products  are  nonmailable  unless  such 
items  are  properly  prepared  for  mailing 
to  conform  to  Federal  requirements 
a{^licable  to  interstate  transportation  of 
such  matter.  To  be  mailable,  each  such 
diagnosic  specimen  or  biological 
product  must  be  packaged  in  a 
waterproof  inner  cimtainer  which  is  not 
permeable  by  the  contents.  When  other 
than  dry  items  are  mailed,  the  inner 
container(8)  must  be  packaged  in 
sufficient  absorbent  cndiioning  material 
to  completely  abs<Hl}  the  contents  in 
case  of  leakage  of  the  inner  container. 
The  cushioning  and  imer  container(s)  of 
liquid  or  semiliquid  must  then  be 
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enclosed  in  a  sealed  nonpermeablej 
outer  container,  which  may  also  serve 
as  the  shipping  container. 

.382    MarkJng 

a.  The  outer  containers  must  be 
marked  to  identify  the  contents  and  bear 
the  addresses  of  the  sender  and 
addressee.  Any  package  containing 
material  which  requires  an  Etiolo^c 
Agent/Biomedical  Material  label  under 
Department  of  Transportation  and 
Department  of  Health  and  Humcin  - 
Services  regulations,  is  nonmailable. 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted.- 

Assistant  General  Counael.  Legislative 
Division. 

|FR  Doc.  88-14358  Filed  6-23-88:  8:45  am] 

MUMO  COK  7710-12^  ' 


POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  Na  Rin8-2;  Ordw  No.  790) 


Petition  of  Postal  Service  for  Express 
Mao  RiHemaklng.  1968;  Order 
Instituting  Rulemaking 

Issued  June  16, 198&  ' :  ^  A  " 

Before  Commistiioners:  lanett).  Sleig«, 
Chairman:  Path  Birge  Tyson.  Vice-Chainnan: 
John  W.  Crulchen  Henry  R.  Folsom:  W.H:    • 
'Trey"  LeBlanc,  III. 

AOENCV:  Postal  Rate  Commission. 
action:  Petition  for  rulemaking;    . 
institution  of  proceeding.  - 


t:  The  Commission,  pursuant  to 
a  petition  fded  by  the  Postal  Service,  has 
decided  to  histitute  a  rulemaking  to 
consider  amendments  to  its  rules  of 
practice  and  procedure  concerning 
Postal  Service  requests  to  change 
Express  Mail  rates.  The  Postal  Service 
has  proposed  amendments  that  could 
permit  very  expedited  consideration  of 
requests  for  Express  Mail  rate  changes 
when  the  Postal  Service  wishes  to 
change  those  rales  in  a  period  between 
omnibus  rate  cases  for  die  purpose  of 
responding  to  changes  in  the  expedited 
delivery  market. 

ADDRESS:  Correspondence  should  be 
sent  to  the  Secretary  of  the  Commission, 
1333  H  Street  NW..  Suite  300, 
Washington.  DC  20268  (telephone  202/ 
78&-6840). 

KM  FURTHER  INFORMATION  CONTACT: 
Charles  L  Cla^),  Secretary  of  the 
Commission,  1333  H  Street,  NW.. 
Washington,  DC  20268  (telephone  202/ 
78&-6840). 


On  April  29. 1988.  the  Postal  Service 
filed  a  petition  requesting  the 
Commission  to  initiate  a  rulemaking  to 
amend  the  Commission's  filing  and 
procedural  requirements  as  they  relate 
to  Postal  Service  requests  to  adjust    > 
Express  Mail  rates.  Under  the  Postal 
Service's  request,  the  proposed  rules  of 
practice  and  procedure  could  be  used 
between  omnibua  rate  case»— and  only 
for  the  puipose  of  attempting  to  meet 
changes  in  the  expedited  delivery 
market  initiated  by  competitors  of 
Express  Mail.  When  it  filed  its  petition, 
the  Postal  Sefrvice  also  filed  specific 
language  for  the  proposed  rules.  The 
Postal  Service  also  presented  prepared 
testimony  which  discusses  Express  Mail 
and  its  role  in  the  expedited  delivery 
market  as  well  as  the  perceived  need  for 
the  amendments  to  our  rules  of  practice 
and  procedure. 

On  May  6, 1988,  the  Commission 
issued  Order  No.  784  (53  FR  16885-88 
(May  12. 1988))  which  described  the 
Postal  Service's  filing  and  invited 
comments  on-the  desirability  of 
instituting  a  rulemaking  in  response  to 

.  it.  Comments  were  due  June  13, 198a 
A  number  of  thoughtbil  comments 
were  suboiitted,  raising  questions 
concerning  whether  the  proposed  rules 
drafted'by  the  Postal  Service  were 
inconipatible  with  one  or  more  of  the 
statutory  requirements  applicable  to      * 
postal  rate  changes.*  Review  of  these 
comments  makes  clear  that  special  rules 
applicable  for  expeditiously  considering 

_  proposed  rate  reductions  to  meet 
competiton  would  have  to  be  carefully 

'  drawn;  but  we  can  not  conclude  at  this 
point  that  such  an  endeavor  is 
impossible  or  inherently  Inconsistent 
with  the  existing  statutory  framework. 

The  issue  before  us  is  whether  to 
initiate  a  rulemaking  docket  to  consider 
both  the  underlying  situation  which  led 
to  the  Postal  Service  request,  and  the 
speciHrproposal  presented  by  the 
Siervice.  We  have  decided  to  establish 
such  a  docket.  The  ability  of  the  Service 
to  respond  to  direct  competition  in  a 
chanj^ng  market,  and  the  proper  role  of 
the  Commission  in  reviewing  rates  for 
services  subject  to  competition  are 
important  issues.  Our  inquiry  will 
examine  whether  rules  such  as  those 
suggested  by  the  Postal  Service  are 
necessary  or  likely  to  be  usefiil;  and  if 
so,  whether  the  provisions  suggested  by 
the  Service  or  some  as  yet  unstated 


'  Comments  of  American  Newspaper  Publishers 
Association,  at  2-4:  Comments  of  Harte-Haiiki 
Direct  Marketing/Southern  Catifomia  In  Jtespotise 
to  Commission  Order  No.  784.  at  1:  Comments  of 
Federal  Express  Corporation  in  Response  to 
Commission  Order  No.  784.  at  t.  4, 5.  7-a,  11:  and 
Comments  of  United  Parcel  Service  in  Response  to 
Commission  Order  No.  784.  passim. 


alternatives  iare'best'able  to  achieve  the 
needed  baliance  between  expedition, 
fairness,  and  procedural  due  process. 

We  are  directing  the  Director  of  the 
Office  of  the  Consumer  Advocate. 
Stephen  A.  Gold,  to  participate  in  all 
phases  of  this  proceeding!  in  accAdance 
with  his  responsibilities  under  39011 
3002.7  and  Part  3002,  Appendix  A. 
including  the  presentation  of  issues  and 
supporting  materials  where  appropriate. 

Order  No.  784  scheduled  a  conference 
on  the  Postal  Service  petition  to  take 
place  on  June  21.  At  that  conference 
interested  parties  are  invited  to 
.  comment  on  procedures  for  evaluating 
the  legality  of  the  need  for  any  new  . 
rules  applicable  to  Express  Mail  rate 
reductions.  In  particular,  parties  arc    ' 
requested  to  be  prepared  to  discuss  die 
feasibility  of  addressing  these  two 
topics  in  separate,  but  parallel  stages. 

The  Commission  Orders 

(A)  A  rulemaking  is  instituted  to  - 
consider  the  Postal  Service's  request  for 
amendments  to  the  Commission's  rules 
of  practice  and  procedure  regarding 
requests  for  changes  in  Express  Mail 
rates  between  omnibus  rate 
proceedings, 

(B)  "Hie  Office  of  Consumer  Advocate 
is  designated  as  participant  in  this 
rulemaking. 

(C)  The  Secretary  fthall  publish  this 
Notice  and  Order  in  the  Federal 
Register. 

By  the  Commission. 
Charles  L.  Clapp, 
Secretary. 
(FR  Doc.  68^14325  Filed  8-23-68;  8:45  am]   . 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  581 

(Docket  No.  88-16] 

Servlcfr  Contracts;  Correction  Of 
Errors  ^ 

AOENCV:  Federal  Maritime  Commission. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Maritime 
Commission  proposes  to  amend  .its    , 
service  contract  regulations  to  permit 
the  correction  of  clerical  or 
administrative  errors  in  a  service 
contract's  essential  terms. 

DATES:  Comments  due  on  or^before  July 
25,1988. 

ADDRESS:  Comments  (original  and  15 
copies)  to:  Joseph  C.  Polking,  Secretary. 
Federal  Maritime  Commission.  1100  L 


4|wa 
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Street  NWifWashlngton.  DC  20573.  (202) 
523-5725. 

FOR  RJRTM^  INFOmMTKM  CONTACT: 
Robert  G.li)^w,  Director.  Bureau  of 
Domestic  Regulation.  Federal  Maritime 
Commissiob.  llOO  L  Street  NW.. 
VVashirtgtoi^  DC  20573.  (202)  523-5796. 

SUPPLBMEHt  ANY  MRMIMATKMi:  The 
Shipping  J^  of  1964  ("1984  Act").  46 
U.S.C.  appj  1701-1720,  permits  ocean 
common  cairiers  and  conferences  to 
enter  into  Mrvice  contracts  with 
shippers  adiq  shippers'  associations. 
Under  8ucl|  {arrangements,  the  carrier 
commits  to  «  certain  rate  and  level  of 
service  and  the  shipper  commits  to  a 
minimum  ijdlume  of  cargo  over  a 
specified  tiriie  period.  The  Federal 
Maritime  Commission  ("Commission") 
has  adop.ted  regulations  governing  the 
use  of  service  contracts,  46  CFR  Part 
581.  Sectiofij  561.7(8)  of  these  rules 
prohibits  the  modification  of  a  service 
contract's  ciscntial  terms  during  the 
duration  of  the  contract.*  The 
Commission  has  been  advised  by 
carriers  as  iWell  as  shippers  that  this 
prohibition!  ^ay,  under  certain 
circumstances,  work  a  hardship  upon 
the  contra(|t  parties^  This  could  occur 
where  the  contract  provisions  filed  with 
the  CommiMion  do  not,  because  of 
clerical  or  administrative  error,  contain 
the  exact  provisions  negotiated  and 
agreed  to  qy  the  parties.  For  example, 
the  contract  may  not  include  specific 
ports  whickithe  parties  intended  to 
include  in  die  contract  or  the  agreed 
contract  iatka  may  have  either  been 
omitted  or  fajicorrectly  published. 
Because  th^  Commission's  regulations  to 
not  permit  linendments  to  a  filed  and 
effective  coetract,  carriers  and  shippers 
are  presently  bound  by  the  unintended 
terms. 

The  ConMiission  proposes,  therefore, 
to  amend  4)9  CFR  Part  681  to  provide  for 
the  modification  df  essential  terms  of 
service  contracts  in  those  instances 
where  the  cpntract  parties  demonstrate 
unequivocally  that  the  essential  termsi 
through  adhtinistrative  or  clerical  error, 
do  not  refl^tt  the  true  intention  of  the 
parties.  Th0'  proposed  revision  of  46  CFR 
581.7(a)  setia  forth  the  circumstances 
under  whidt  such  modifications  will  be 
considered.  Modifications  will  only  be 
allowed  toi<iorrect  administrative  or 
...r-clerical  errp^  and  must  be  filed  with  the 


moft 


>  Sectioo  8(il  of  the  1984  Act  46  U.S.C.  app. 
1707(c).  idmtwkt  the  i^Mential  lemu  of  a  aervioe 
contraci  ar  (ll  IThe  origin  and  destination  port 
range*  lb  Aie  mm  of  port-lo-port  movemantt.  and 
tfie  origin  and|deatiiiaflon  geographic  areas  in  the 
case  of  throtighiiDientiodal  movements:  (2)  the 
commodity  or«tominodities  involved:  (3)  the 
minimum  vohave:  (4)  the  Hne-haul  rate:  (6)  the 
duitation:  (•)  S^fvioe  commitments:  and  (7)  the 
liquidated  daiMges  for  nonperformance,  if  any. 


Commission  within  30  days  of  the 
original  filing  of  the  subject  service 
contract'The  claim  of  clerical  or 
administrative  error  must  be  fully 
documented  and  accompanied  by 
affidavits  from  all  parties  to  the 
contract,  attesting  to  the^arcumstances 
surrounding  the  alleged  clerical  or 
administrative  error  to  the  extent  known 
by  them.  The  affidavits  must  describe  in 
precise  detail  the  facts,  circumstances 
and  conditions  that  gave  rise  to  the 
alleged  error,  and  be  supported  by 
copies  of  correspondence,  memoranda, 
drafts  or  any  other  related  documents. 

The  Commission  intends  to  act  on 
requests  to  modify  the  essential  terms  of 
service  contracts  within  30  days  of 
receipt  If  the  Commission  approve  the 
request,  the  modified  essential  terms 
must  be  made  available  to  all  other 
shippers  and  shippers'  associations  for  a 
period  of  not  less  than  30  days  fit>m  the 
date  of  notification  of  approval. 

It  is  not  the  Commission's  intention 
that  the  proposed  modification 
procedure  become  an  alternative  to  the 
diligent  preparati<m  and  careful  drafting 
of  service  contract  submissions. 
Carriers,  conferences  and  shippers  are 
advised  that  requests  to  modify  a 
service  contract's  essential  terms  will 
not  be  granted  routinely.  Applications 
will  be  closely  examined  and  will  be 
granted  only  where  the  carrier  or 
conference  has  carried  its  burden  and 
demonstrated  that  the  requested  change 
resulted  from  clerical  or  administrative 
error  as  opposed  to  a  desire  to  amend 
previously  agreed  to  provisions  of  the 
contract 

The  Federal  Maritime  Commission 
has  determined  that  this  proposed  rule 
is  not  a  "major  rule"  as  defined  in 
Executive  Order  12291. 46  FR 12193, 
February  27. 1961,  because  it  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maricets. 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h)). 
Comments  on  the  information  collection 
aspects  of  this  rule  should  be  submitted 
to  the  agencj'  and  the  Office  of 


Information  and  Regulatory  Affairs. 
Office  of  Management  And  Budget 
Washington,  DC  20503,  Attention:  Desk 
CMficer  for  the  Federal  Maritime 
Commission. 

The  Chairman  of  the  Commission 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act  5  U.S.C.    . 
601,  et  seq.,  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  including  small  businesses, 
small  organizational  units,  and  small 
govenunental  jurisdictions. 

List  of  Subjects  In  46  CFR  Part  581 

Administrative  practice  and 
proceditfe.  Antitrust  Automatic  data 
processing.  Cargo  vessels,  Confidential 
^business  information.  Contracts. 
Exports,  Freight,  Freight  forwarders. 
Imports,  Maritime  carriers.  Penalties. 
Rates  and  fares.  Reporting  and 
recordkeeping  requirements. 

Therefore,  pursuant  to  5  U.S.C.  553 
and  sections  3, 8,  and  17  of  the  Shipping 
Act  of  1984,  Part  581  of  Title  46,  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART581-{AMENI)ED] 

1.  The  authority  citation  for  Part  581     . 
continues  to  read: 

Authority:  5  U.S.C.  553;  46  U.S.C.  app.  1702. 
1708. 1707. 1709, 1712. 1714-1718  and  1718. 

2.  Section  581.7(a)  is  amended  by 
removing  the  period  at  the  end  of  the 
paragrapdi  and  adding  the  following:' 

§581.7    AvaHaMtty  of  tM«ntial  terms 

(a)  *  *  *;  provided  however,  that  the 
parties  to  a  contract  on  file  and  in  effect 
may  request  authority  to  correct  errors 
of  a  clerical  or  administrative  nature  in 
the  essentia)  terms  of  a  contract 
Requests  must  be  filed  with  the  Office  of 
the  Secretary  within  30  days  of  the 
contract's<filing  widi  the  Commission 
and  be  accompanied  by: 

(1)  A  letter  of  transmittal  explaining 
with  specificify  the  modified  essential 
terms  and  the  circumstances  giving  rise 
to  the  clerical  or  administrative  error; 

(2).A  copy  of  the  essential  terms  that 
are  proposed  to  be  corrected. 
Corrections  shall  be  indicated  as 
follows: 

(i)  Language  being  deleted  or 
superseded  shall  be  struck  through;  and 

(ii)  New  and  initial  or  replacement 
language  shall  immediately  follow  the 
language  beiijg  superseded  and  be 
underlined; 

(3)  Documents  supporting  the  clerical 
or  adrninistrative  error:  and 

(4)  Notarized  affidavits  from  each 
party  to  the  contract  attesting  with 
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specificity  to  the  circumstances 
sun'oundLng  the  clerical  or . 
administrative  error,  with  reference  to 
the  supporting  documentation  furnished 
in  accordance  with  paragraph  (a)(3)  of 
this  section. 

Essential  terms  corrected  pursuant  to 
this  section  must  be  made  available  to 
all  shippers  or  shippers'  associations 
similarly,  situated  under  the  same  terms 
and  conditions  for  a  specified  period  of 
no  less  than  thirty  (30)  days  from  the 
date  of  notification  of  approval  by  the 
Commission. 


By  the  Commission. 
Joseph  C  PoOdng. 
Secretary. 

[FR  Doc.  80-14194  Filed  6-23-88;  8:45  amj 
nujNG  cooc  •Tse-oi-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

49  CFR  Part  27 

[Docket  SCf;  Notice  No.  88-8] 

NofMHscriminntion  on  ttte  Basis  of 
Handicap  in  Department  of 
Transportation  Financial  Assistance 
Programs 

Mmtcy.  Office  of  the  Secretary.  DOT. 
ACnOM:  Notice  of  Prcyosed  Rulemaking. 

summary:  The  Department  of 
Transportation  is  proposing  to  eliminate 
a  provision  in  its  mle  concerning  mass 
transit  services  for  disabled  persons 
whidi  permits  incremental  expenditures 
by  recipients  for  the  off-peak,  reduced 
fare  program  for  elderly  and 
handicapped  passengers  on  maiidine 
mass  transit  services  tobe  counted  in 
the  calculation  of  the  three  percent  limit 
on  required  expenditures.  This  proposal 
is  in  response  to  concern  raised  about 
this  provision. 

Comment  Closing  Date:  Conunents 
should  be  received  l^  August  23. 198a 
Late-filed  comments  will  be  considered 
to  the  extent  practicable. 
AOOHESS:  Conunents  should  be  sent  to  ' 
the  Docket  Clerk,  Docket  No.  56f.  Room 
4107,  Department  of  Transportation,  400 
7th  Street  SW.,  Washington  DC,  2059a 
Commenters  wishing  the  receipt  of  their 
comments  to  be  acknowledged  should 
enclose  a  stamped,  self-adcb«ssed, 
postcard  with  their  comment.  The ' 
docket  clerk  will  time  and  date  stamp 
the  card  and  return  it  to  the  commenter. 

FOn  FUirrHER  INRMtMATWN  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 


Transportation,  4007th  Sta«et  SW., 
Room  10424.  Washington  DC  205ga 
(202)  366-«306  (voice):  202-755-7687 
(TDD). 

8UPPLEMBITAIIV  INFORMATION:  The 

Department's  regulation  omceming 
mass  transit  services  for  persons  with- 
disabiliHes  (49  CFR  Part  27.  Subpart  E; 
pubBshed  at  51  FR  18944.  May  23. 1986) 
requires  recipients  to  provide  disabled 
riders  with  transpiHiation  services  diat 
meet  enumerated  service  criteria  (49 
CFR  274IS).  However,  recipients  are  not 
required  to  exceed  a  "limit  on  required 
expenditm^s"  of  three  percent  of  their 
operating  expenses  in  order  to  do  so  (49 
CFR  27.^.  TTie  purpose  erf  the  latter 
provision  (sometimes  referred  to  as  a 
"cost  cap"^)  is  to  prevent  redpients  from 
incurring  imdue  financial  burdens  in 
implementing  services  for  persons  widi 
disabilities.  Applicable  court 
interpretation  of  section  504  of  the 
Rehabilitation  Act  of  1973  precludes  the 
Department  fit>m  imposing  undue 
financial  hardens  for  this  purpose. 

The  Department's  regulation  (49  CFR 
27^)  specifies  those  expenditures 
which  a  recipient  may  count  in 
determining  whether  it  has  reached  die 
limit  on  required  expenditures.  This 
notice  of  proposed  rulemaking  (NHKM) 
concerns  49  CFR  27.99(b)(5),  which 
provides  that  among  the  expenditures 
recipients  may  count  are  "incremental 
costs  of  compliance  with  49€FR  609.23." 

Under  49  CFR  609.23.  Urtian  Mass 
Transportation  Administration  (UXfFA) 
recipients,  during  non-peak  hours,  must 
chai^  to  elderly  and  handicapped 
riders  no  more  than  half  the  normal 
peak4iour  fares  applicable  to  other 
persons.  This  long-standing  UMTA 
requirement,  nsdiich  implements  49 
U.S.C.  1604(m).  applies  to  mainline 
transit  service,  and  UMTA  has  never 
applied  it  to  special  service  for  elderiy 
and  handicapped  persons. 

By  the  "incremental"  costs  of  the  half- 
fare  program,  the  Department  in  49  CFR 
27.99(b)(5)  means  those  costs  (including 
foregone  revenues  and  administrative 
costs)  the  recipient  incurs  for 
implementing  the  half-fare  program  for 
handicapped  persons.  The  portion  of  the 
costs  attributable  to  providing  half-fore 
transportation  to  non-disabled  elderly 
persons  is  notcounted  toward  tiie  limit 
on  requirecl  expenditures  for  service  to  ' 
handicapped  persons  under  49  CFR  Part 
27. 

In  litigation  broo^t  by  disability 
groi4)s  concerning  Part  27,  ■  Federal 
District  Court  in  Philade^hia 
determined  that  the  cost  cap  provision 
of  the  rule  was  invalid.  The  Department 
is  appealing  this  decision  to  the  Federal 
Court  of  Appeals  for  the  Third  Circuit. 


Pending  die  outcome  of  the  appeal,  the 
Department's  regulations  remain  in 
effect  witfaout  change. 

The  District  Court  also  found  the 
rule's  redjiced  fare  provision  to  be 
invalid,  llie  Departaent  did  not  appeal 
this  portion  (rf  die.decision.  principally 
because  the  Department  believes  that 
there  is  some  merit  to  concerns  that 
have  been  ex|Messed  about  the 
provisioiL  Consequently,  the 
Department  is  proposing  to  eliminate 
S  27.99(b)(5). 

The  concerns  whidi  have  been  raised 
about  this  provision  include  the 
following.  The  first  concern  relates  to 
the  adoption  of  the  provision.  It  has 
been  argued  that  the  Department  did  not 
consider  adequately,  at  the  time  of  the 
adc^tion  of  Subpart  E,  the  effects  of 
S  27.99(b)(5)  on  die  likelihood  diat 
recipients  would  exceed  the  limit  on 
required  e^^nditures,  and  therefore  be 
unable  to  meet  all  service  criteria.  Tliiis 
issue,  in  fact,  was  not  addressed  in  the 
.  Regulatory  Impact  Analysis  or  the 
preamble  to  the  final  rule.  Moreover,  the 
Department  has  learned  since  the 
promulgation  of  die  final  rule  that,  at        j 
least  in  some  instances,  the  incremental 
costs  of  the  half-fare  program  may  have 
a  significant  effect  on  a  recipient's 
ability  to  meet  all  service  criteria 
without  exceeding  the  limit  on  required 
expenditures. 

Anothn  concern  relates  to  the  feet 
that  the  Department  did  not  expressly 
propose,  in  the  notice  of  proposed 
rulemaking  for  Subpart  E,  making  half- 
fare  program  costs  eligible  to  be  counted 
toward  the  limit  on  required 
expenditures.  Whde.  as  mentioned  in 
the  preamble  to  die  final  rule  (51  FR 
19015:  May  23. 1988).  die  Department     . 
received  some  comments  on  this  subject, " 
it  has  been  questioned  whether  these 
comments  provided  a  sufficient  basis  for 
resolving  the  conceptual  and  cost 
impact  issues  associated  with 
§  27.99(b)(5). 

In  addition  to  these  regulatory  process 
issues,  a  number  of  substantive 
criticisms  of  the  provision  have  been 
made.  First  it  has  been  suggested  that 
the  provision  is  inconsistent  with  the 
basic  rational  of  S  27.99.  That  is,  to  be 
eligible  to  count  in  the  calculation  of  the 
limit  on  required  .expenditures,  an 
expenditure  must  be  one  "specifically  to 
comply  with  the  requirements  of  49  CFR  ^ 
Part  27.  Subpart  E"  (51  FR  19029.  May 
23. 1986).  Expenditures  diat  Part  27  does 
not  itself  require  {e^  service  to  non- 
disabled  elcksriy  persons,  expenditures 
to  comply  with  die  Aiphitectural  .....< 

Barriers  Act  of  1968  or  state  or  local 
accesubility  requirements  going  beyimd 
those  <rf  Part  27)  cannot  be  counted 
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toward  thej  ^imit  on  required 
expenditurm.  This  is  because  the  hmit 
on  require4  le}q)enditures  is  designed  to 
prevent  th«  requirements  of  Part  27  from 
imposing  undue  financial  burdens  on 
recipients.  The  cost  of  compliance  with 
a  requirement  imposed  exclusively  by 
some  otheii  Authority  is  not,  by 
definition,  b  financial  burden  imposed 
by  Part  27.1 

The  argument  has  been  made  that, 
while  the  incremental  costs  of 
compliancy  with  49  CFR  609.23  are 
imposed  by  UMTA  itseif,.and  while  they 
relate  to  services  for  handicapped 
persons,  they  are  not  costs  imposed  by 
49  CFR  Part  27.  They  could  not 
■contribute,  I  therefore,  to  the  imposition 
by  Part  27  <if  an  undue  financial  burden 
on  any  traii$it  authority.  According  to 
this  argiuneiit,  then,  it  is  inconsistent 
with  the  rationale  of  S  27.99  to  permit 
them  to  be  iqounted.  ( Jhe  NniM 
published  it  the  same  time  as  the  May 
1986  final  Mt  proposed  bringing  49  CFR 
659J23  into  jRart  27.  however.) 

A  second  argument  is  that  the 
provision  i«$y  create  a 
counterprodbctive  result  in  transit 
systems  wh^  service  to  disabled 
persons  is  provided  by  special  service. 
The  special  ^rvice  is  required  by  419 
CFR  27.95(iJ{l)  to  persons  who,  by 
reason  df  handicap,  are  physically 
unable  to  use  the  regular  bus  system. 
These  individuals  do  not  of  course, 
benefit  from  the  half-fare  program, 
which  is  applied  only  to  mainline 
transit.  Givie^  §  27.99(b)(5),  the  amount 
spent  on  thb<  half-fare  program  could 
reduce  the  resources  the  transit 
authority  would  be  required  to  make 
available  t0  provide  service  to  those 
who  could  ^t  use  mainline  transit. 

Third,  a  liimiber  of  persons  have  . 
pointed  out  to  the  Department  that  it 
may  be  verv  difficult  to  calculate  the 
incremental  cost  of  the  half-fare 
program  attributable  to  its  use  by 
handicapped,  aS:  distinct  from  non- 


disabled  elderly,  persons.  Many  transit 
authorities  do  not  distringuish  between 
categories  of  persons  eligible  for  the 
half-fare  program.  Separating  out  the 
portion  of  the  half-fare  program  costs 
attributable  to  handicapped  persons 
would  require  either  a  burdensome 
change  in  the  recipient's  recordkeeping 
system  for  that  program  or  an  inexact 
estimate  of  the  rauj^  proportion  of 
handicapped  persons  using  the  program. 

The  Department  seeks  comment  on 
the  merits  of  the  various  issues  that 
have  been  raised  about  the  basis  for  an 
effects  of  this  provision.  In  addition,  the 
Department  seeks  comment  on  the 
actual  incremental  program  costs  of  the 
half-far^  program  to  transit  authorities 
(i.e..  the  portion  of  those  costs 
attributable  to  half-f6u«  service  to 
handicapped  persons).  Ilie  Department 
also  seeks  comment  on  how,  if  at  all.  it 
would  be  practicable  to  identify  these 
costs,  if  the  provision  is  not  eliminated. 

Finally,  the  Department  would  like  to 
know  in  how  many  instances  the 
inclusion  of  these  costs  in  the  eligible 
Costs  for  piuposes  of  the  limit  on 
required  expenditures  would  result  in 
transit  authorities  exceeding  that  limit, 
when  they  would  not  otherwise  do  so. 
The  Department  also  seeks  comment  on 
whether  alternatives  to  either  retaining 
the  present  provision  or  removing  it  are 
feasible  (e.g..  a  limit  on  the  amoimt  of 
reduced  fare  program  costs  that  could 
be  counted  toward  the  three  percent 
calculation). 

Regulatory  I^ocess  Matters 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291  or,  since  it  affects 
only  one  narrow  subparagraph  of  Part 
27,  significant  regxilation  under  the 
Department's  R^ulatory  Policies  and 
Procedures.  The  Department  does  not 
presently  have  sufficient  information  on 
the  costs  and  program  administration 
effects  of  this  proposal  to  draft  a 
meaningful  regulatory  evaluation.  The 


Department  hopes  that  information 
based  on  comments  to  this  notice  and 
Uie  review  of  recipients'  programs  will 
allow  a  regulatory  evaluation  to  be      • 
written  for  any  final  rule  resulting  from 
this  pri^xisal. 

UMTA  recipients  which  would  be 
considered  to  be  small  entities  do  not 
incur  significant  costs  for  tiie  reduced 
fare  program.  Therefore,  the  Department 
certifies,  for  purposes  of  the  Regulatory 
Flexibility  Act  that  if  adopted,  this 
proposed  rule  would  not  have  a 
signficant  economic  impact  on  a 
substantial  nujnber  of  small  entities.  The 
Department  has  also  determined  that 
this  proposal  would  not  involve 
sufficient  Federalism  impacts  to  warrant 
the  preparation  of  a  Federalism 
assessment 

List  of  Subjects  in  49  CFR  Part  27 

Handicapped,  Mass  transportation. 

Issued  this  ISth  day  of  June.  1968.  in 
Washington.  DC. 
fim  Bumley. 
Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  proposes  to 
amend  49  CFR  Part  27.  Subpart  E,  as 
follows: 

PART  27-k  AMENDED] 

1.  The  authority  citation  for  Part  27 
continues  to  read  as  follows: 

Audiority:  Sec.  504  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.C.  794);  sec. 
16(a)  of  the  Urban  Mass  Transportation  Act 
of  19S4.  as  amended  (49  U.S.C.  1612(a));  sec. 
165(b)  of  the  Federal- Aid  Highway  Act  of 
1973,  as  amended.  23  U.S.C.  142  note.  Subpart 
E  is  also  issued  under  sec  317  (c)  of  the 
Surface  Transportation  Assistance  Act  of 
1962  (49  U.S.C  1612(d)). 

§27.99   [Amended] 

2.  By  removing  and  reserving 
subparagraph  27.99(b)(5). 

(PR  Doc  88-14012  Filed  6-23-88: 8:45  am) 
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This  section  of  th«  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  thalt  are  appiicatjie  to  the 
putHic.  Nofces  of  heefings  and 
invesiigaiions.  committoa  meetings,  agency 
decisions  and  ndngs.  delegations  of 
authority.  fOng  of  peitions  and 
applications  and  agency  statements  of 
organizatioo  and  fundions  are  examples 
of  documents  appeanng  in  this  section. 


DEPARTIIENT  OF  AGRICULTURE 

Forest  Service 

Envk-oranentil  Statement;  Cmnulallv* 
Impact  Analysis  of  Several  Uses  and 
Activities  on  a  Portion  of  the  Humboldt 
Nationiri  Forest,  Elico  County.  NV 

AOENCV:  Forest  Service.  USDA. 
action:  Notice  of  raivironmental  impact 
statement  caoceUatioii. 

suMMMiy:  The  Department  of 
Agricirifure,  Forest  Service,  has 
reviewed  the  purpose  for  preparing  an 
environmental  impact  statement  for  a 
proposal  to  analyze  the  cumulative 
impacts  of  mining  and  other  uses  of  a 
portion  of  the  Mountain  City  Ranger 
District  Humboldt  National  Forest.  As  a 
result  of  scoping  and  analysis  of  public 
comment,  the  Forest  has  determined 
that  the  present  and  proposed  activities 
can  be  implemented  within  the 
Standards-and  Guidelines  prescribed  by 
the  Humboldt  National  Forest  Land  and 
Resource  Management  Plan.  The  Forest 
will  continue  to  conduct  the  cumulative 
impacts  analysis  of  mining  and  other 
activities  in  the  Independence  Mountain 
Range  while  implementing  the  Land  and 
Resource  Management  Plan.  Should  the 
results  of  the  analysis  indicate 
environmental  effects  could  go  outside 
the  range  prescribed  in  the  Forest  Plan 
EIS,  then  a  NEPA  Process  will  be 
initiated  at  that  time. 

The  Notice  of  Intent,  published  in  the 
Federal  Register  of  March  10, 1988,  is 
hereby  rescinded  (53  FR  7769). 
FOR  FURTNiN  INFORMATION  CONTACT: 

Jerry  A.  Davis,  Forest  Planner, 
Humboldt  National,  976  Mountain  City 
Highway.  Elko.  Nevada  89801,  (702)  738- 
5171. 

Date:  June  15, 1988. 
B.).  Graves. 

Forest  Supervisor. 

IFR  Doc.  8&-14313  File^  6-23-88;  8:45  am) 
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CIVIL  RIGHTS  COMMISSION 

HawaB  Adviaory  Commlttoe;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  parsuant  to  the 
provisions  of  the  Rdes  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Hawaii  Advisoiy 
Committee  to  the  Commission  will 
convene  at  9:00  a.m.  and  adjourn  at 
12:00  p.m..  on  Augast  3. 1988,  at  the 
Waikild  Trade  Center,  2255  Kubio 
Avenue.  11th  Floor  conference  room, 
Honolulu.  96815.  Hie  purposes  of  the 
meeting  is  to  plan  for  implementation  of 
the  Hawaiian  Homelands  project  and 
discuss  current  civil  rights  developments 
in  the  State. 

Person  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Andre  S. 
Tatibouet.  or  Philip  Montez.  Director  of 
the  Western  Regional  Division  (213) 
894-3437.  (TDD  213/894-0508).  Hearing 
impaired  perscuis  who  will  attend  the 
meeting  and  require  the  services  of  sign 
language  interpreter  should  contact  the 
Regional  Division  at  least  Hve  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.,  June  16. 1988. 
Susan  |.Prado. 
Acting  Staff  Director. 
[FR  Doc  88-14314  Filed  0-23-88:  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  Yale  University, 
et  al. 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
S  301-5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 


Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
DC  2023a  Apidicatialu  may  be 
examined  between  8:30  a.m.  and  S.'OO 
p.m.  in  Roora  1523.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW^  WaahiogtMi.  DC. 

Dock^  fifoj  88J013R.  Applicant  Yale 
Univeraty.  Section  of  AppHed  Physics, 
15  IVospect  Street  New  Haven.  CT 
06520.  Instnimeat  Electron 
Spectrometer  System.  Model  ELS-22. 
Mamrfactunr.  Leybdd-Heraeos,  West 
Gemany.  Original  notice  of  this 
resubmitted  appUcatiaa  was  published 
in  the  Federal  Ke^^er  of  December  9, 
1987. 

Docket  No--  87-1S8R.  Applicant 
Uoiversity  of  Wisconsin,  Dqiartment  of 
Biochemistry,  420  Henry  HaU,  Madison. 
WI 53706.  Instrument  Nl^ 
Spectrometer.  Model  AM500  with 
Accessories.  Mtuii^actarer  Bruker 
Instruments.  Switzerland.  Original 
notice  of  this  resubmitted  application 
wa  published  in  the  Fadstal  Regisler  of 
April  29, 1967. 

Docket  No.:  87-234R.  Applicant 
Rutgers  University.  Procurement  and 
Contracting,  P.O.  Box -1069,  Piscataway. 
N)  08854.  Instrument  Fluorescence 
Lifetime  Instrument.  Manufacturer: 
Photochemical  Research  Associates, 
Canada.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  August  16, 
1987. 

Docket  Noj  68-219.  Applicarit 
Children's  Hosfntal  of  Ln  Angeles,  4650 
Sunset  Blvd..  Los  Angeles.  CA  90027. 
Instnunent  Electron  Microscqiw.  Model 
CM12.  Manufacturer  N.V.  Philips.  The 
Netherlands.  Interned  Use:  The 
instrument  will  be  used  for  studies  of 
various  human  and  animal  tissues. 
Normal  and  diseased  human  tissues  are 
available  from  routine  susgical 
procediu-es  and  autopsy  examination. 
Current,  ongoing  studies  utilize  rat. 
mouse,  and  guinea  pig  tissues  prepared 
for  electron  microscopy  as  end  points  of 
experiments.  Cell  lines  established  by 
cell  culture  technique  will  also  be 
studied.  In  addition,  the  instrument  will 
be  used  for  the  training  of  medical 
residents  including  residents  in 
pathology.  Application  Received  by 
Commissioner  of  Customs:  May  24, 1988. 

Docket  No.:  88-220.  Applicant 
Howard  Hughes  Medical  Institute, 
Hughes  Synchrotron  Resoim:e. 
Brookhaven  National  Laboratory,  NSLS, 
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BIdg.  725.  Una  k*.  Upton.  NY  11973. 
Instrument  DJnible  GiTStal 
Monochromaticir,  KMA-15. 
Manufactureii  Kohzii  Snki.  Co.,  Ltd., 
Japan.  Aiteii^  ^/ter  Stwdies  of 
biological  ma(iromol«oaies.  stmcftwes 
and  adivitiea^  flie  pvpynir^yn^g  ^g^ 
based  on  x-ravciystallography  with  the 
purpose  of  attuning  macromrfecndar 
atomic  modelil  Application  Received  by 
Coaunissiaaer  f>f  Customs::  May  24 
1988.  , 

Docket  No:  ^b-221.  Applicant  St. 
Christopher's  Ho«pHal  for  ChfldKH.  5th 
Street  and  Lelj%h  Ayeime,  FfrilsdelpMa, 
PA  19133.  Instrument  Electron 
Microscope.  Model  EM109. 
Manufacturer:  Carl  Zeiss.  West 
Gennany.  Intended  Use:  Studies  of 
tissues  obtain^  £roHi  suigical  biopsies 
and  autopsies  |0f  patients.  Tbe 
objectives  pursued  in  the  ooune  of  the 
investigations ^re  the  iodepth  study  of 
diseases  of  children  when  regular 
microscopy  tails  to  demonstrate,  or  is 
insuflicient  to  4etect  tissue  duties 
necessary  to  e^jicidate  the  disease 
process,  lie  i^trunent  will  also  be 
used  as  a  tool  for  education  dudag  the 
Pediatric  PathUogy  fiesidency  course 
and  the  GenetHl  Anatomic  Patholc^ 
course.  The.ot|ject}ve  of  the  coiu'ses  is  to 
famittarizexha  Students  with  the 
uhrastmcturn^nrestigation  of  pediatric 
disease  and  entUe  them  to  meet  them 
requirements  ^f  the  anatomical  boards 
of  Pathology.  Application  Received  by 
Commissioned  Of  Customs:  May  24. 1988. 

Docket /ta:m^2Z.  Appiioaat 
Bluegrass  9to^$  Center.  701  BoMM^ink. 
Lexington.  iCY||OSO«.  htstrament 
Lithotripter,  M(f^  *^^^-  MomrfocUirer 
Domier  Mediz  iktednnk.  West  Gennany. 
Intended  Use:  the  instroment  wiH  be 
used  for  studies  of  Iddney  stones. 
faivestigatioRswill  be  conducted  In 
order  to  compSte  lithotripsy  treatment 
of  urinary  tract  stones  to  conventional 
conservation  snd  surgical  methods  of 
treatments.  Ai^pther  of  objective  of 
these  investigations  wiU  include  ' 

developing  safer  and  OMve  effective 
means  of  urinary  stone  treatment  sad 
assessing  the  biological  effects  of  shock 
waves  on  normal  and  abiuacmal  tissue. 
The  instrument  will  also  be  used  for 
training  of  urolsgy  residents. 
Application  Received  by  Commissioner 
of  Customs:  M^  24.  IMS. 

Frank  W.CtmI,' 

Director,  Statutory  Import  Programs  Staff. 

[FR  Doc.  68-143M  Filed  6^23-88: 8:45  am] 
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Admimistre^oH.  Commerce. 
ACnofC  rtotice  of  issuance  of  an 
Ameaded  Export  Trade  Certificate  of 
Review. 

summary:  The  Department  of 
Commerce  has  issued  an  amendment  to 
the  expoil  trade  certificate  of  review  of 
Pacific  Northwest  Fish  Export 
AssodatioB.  Jac  ("FNEEA**)  snated  on 
April  24. 1866  (51 FR 180811.  /^  dO. 
1988).  This  Botioe  sunuiises  the 
amendneat. 

John  E.  Stiner,  Director.  Office  of  fii^rt 
Tradii^  Company  Affaiis,  bttenaatiaBal 
Trade  AdaaWstratioa.  202/877-5131. 
This  is  not  a  toU-£>ee  mraber. 


jTitlein 

of  the  Es4>ort  Trading  CoEBpaay  Act  of 
1982  ("die  Act")  (Pub.  L  97-290) 
authorizes  the  Secretary  of  Conuaeroe  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  HI 
are  found  at  15  CFR  Part  325  (50  FS 1804, 
January  11, 198^ 

Hie  Office  of  Export  Trading 
Company  Affairs  is  issaing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
tequires  the  Department  of  Commerce  to 
publish  a  suauHMy  of  a  certificate  in  the 
FEOEIUU.  REGISTER.  Under  section  305(a] 
of  the  Act  and  15  CFR  325.11{a)i.  aay 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  acdon  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  ihit  ground  that  &e 
determination  is  enoaeous. 

Descriptiaa  «if  Amended  Conduct 

1.  Kemp  Pacific  Fisheries,  fnc.  has 
been  added  as  a  'Iklendier''  to  POTEA's 
certificate.  Note:  Peter  Pan  Seafoods. 
Inc.  and  Trident  Seafoods  Corporatian 
and  its  recently  acquired  firm.  Sea- 
Alaska  Products,  Inc.,  liave  withdrawn 
from  PNFEA.  FNPEA's  amended 
certificate  covers  Kemp  Pacific 
Fisheries,  Inc.  and  two  original  PNFEA 
members:  icicle  Seafoods,  Inc.  and 
Ocean  Beauty  Seafoods,  faic. 

2.  tlee  herring"  end  "Alaska 
bottomfirii"  have  been  added  to  the 
certificate  as  additional  examples  of 
TVodncts"  handled  by  PNFEA.  The 
"Products"  are  enumerated  in  PNFEA's 
amended  certfficole  as  foUows:  ^Tish 
and  fish  prodocts  iaclnding,  but  not 
limited  to,  salmon  (fiesh,  firosen,  canned 
and  roe),  herring  roe,  roe  herriag.  tanner 
crab,  king  crab,  black  cod  (sablefish) 
and  Alaska  bottomfish." 


3.  The  following  h»s  been  added  to 
PNFEA's  "Export  Trade  Activities  and 
Methods  «f  Operation":  "1.  PNFEA  may 
purchase  fish  and  fi^  products  from  its 
members  for  resale  oo  its  own  account 
in  Export  Markets  and  provide,  or  make 
arrangements  to  obtain,  all  aecessaiy 
export  trade  services  lot  sudi  export 
sales.  Members  ndll  not  be  required  to 
sell  all  or  any  specified  portion  of  their 
fish  and  fi^  products  to  PNFEA  for 
export.  Each  member  may  sdl  such 
products  to  other  buyers.  If  it  should 
become  necessary  to  limit  purchases  by 
PNFEA  of  its  members'  fish  and  fish 
products  for  export,  purdtase  amounts 
shall  be  allocated  pro  rota  based  on  (a) 
sealed  bids  indicating  «»'""">««  each 
member  wishes  to  sell  to  PNFEA  and  (b) 
the  total  limit  of  purchases  for  thai  fish 
or  fish  product  at  that  time.  2.  With 
regard  to  exports  offish  or  fish  products, 
PNFEA  and  its  members  may  enter  into 
agreements:  (a)  Setting  export  prices;  (b) 
establishing  standard  terms  of  sale;  (c) 
obtaining  insurance,  fiwa^fii^ 
transportation,  sales  agents  or 
representatives,  and  other  export 
services:  and  td)  pocSlng  fish  and  fish 
products  available  from  its  members  for 
consolidated  sale  in  the  Export  Markets 
without  taking  title  in  PNFEA's  name." 

A  copy  of  the  certificate  will  be  kept 
in  the  International  Traxle 
Administration's  Freedom  of 
Inforination  Records  Inspection  FaciHty, 
Room  4102,  U.S.  Department  of 
CoBuaeroe,  14th  Street  and  Coastitution 
Avenue  NW.,  Washii^toa  DC  a023a 

Date:  June  20, 198& 
)ohn  E.  Stiner, 

Director,  Offioe  i^  Export  TradkigCainpaBff 

Affair*. 

[PR  Doc.  88-14262  Filed  &-23-«  645  am] 
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NatkHMl  Bureau  of  Standards 

Announcement  of  ileetjot  of  NsMonsI 
Conference  on  Waigtits  and  Measures 


r:  National  Bneau  of  Standards, 

Commerce. 

ACnOH:  Notice  of  meetizig. 

SUMMART:  Notice  is  hereby  given  that 
the  Annual  Meeting  of  die  National 
Conference  on  Weights  and  Measupes 
will  be  held  July  17  through  22. 198a  at 
the  Amway  Grand  Plaza  Hotel,  Grand 
Rapids,  Michigan,  llie  meeting  is  open 
to  the  piddic. 

The  National  Conference-on  We^ts 
and  Measures  is  an  organisadon  of 
weights  and  measures  enforcement 
officials  of  die  States,  oounties,  and 
cities  of  the  United  Stales,  and  private 
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sector  representatives.  The  interim 
meeting  of  the  Conference  held  in 
January  1968  at  the  National  Bureau  of 
Standards,  as  well  as  the  annual 
meeting  to  be  held  in  July,  brings 
together  enforcement  officials,  other 
government  officials,  and 
representatives  of  business,  industry, 
trade  associations,  and  consumer 
organizations  to  discuss  subjects  that 
relate  to  the  field  of  wei^ts  and 
measures  technology  and 
administration. 

Pursuant  to  section  2(5)  of  its  Organic 
Act  (15  U.S.C.  272(5)).  the  National 
Bureau  of  Standards  acts  as  a  sponsor 
of  the  National  Conference  on  Weights 
end  Measures  in  order  to  promote 
uniformity  among  the  States  in  the 
complex  of  laws,  regulations,  methods, 
and  testing  equipment  that  comprises 
regulatory  control  by  the  States  of 
commercial  weighing  and  measuring. 
date:  The  meting  will  be  held  July  17- 
22^1988. 

LOCATION  OF  MEETINO:  Amway  Grand 
Plaza  Hotel,  Grand  Rapids,  Michigan. 

FOR  FURTHER  INFORMATION  CONTACT 

Albert  D.  Tholen,  Executive  Secretary, 
National  Conference  on  Weights  and 
Measures,  P.O.  Box  3137.  Gaithersburg, 
Maryland  20878:  telephone:  301-975- 
4009. 
Date:  June  20. 1968. 

Eraest  Ambler.  [ 

Director.  I 

(FR  Doc.  88-14310  Filed  6-23-88;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1988  Additions  and 
Deletions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Additions  to  and  Deletions  from 
Procurement  List. 

SUMMARY:  This  action  adds  to  and 
deletes  from  Procurement  List  1988 
commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

EFFECTIVE  DATE:  July  25. 1988.        ■"  " 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.R.  Alley,  Jr.,  (703)  557-1145. 


SUPPLEMENTARY  INFORMATION:  On 
Match  25,  and  April  22. 1968,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped . 
published  notices  (53  FR  9798  and  53  PR 
13310}  of  proposed  additions  to  and 
deletions  from  Procurement  List  1968, 
December  10, 1987  (52  FR  46028). 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Conunittee  has 
detennined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  Pub.  L  92-28,  85  Stat.  77  (1971)  (41 
U.S.C.  46-48C),  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
Other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodity  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following  commodity 
and  services  are  hereby  added  to 
Procurement  List  1988: 

Commodity 

Cover,  Mattress 
7210-0(W)82-2081 

Services 

Janitorial  /Custodial 
Phillips  Buildings  Complex 
7900  and  7920  Norfolk  Avenue 
4915  St.  Elmo  Avenue 
Bethesda,  Maryland 
Janitoriali^ustodial 
Federal  Office  Building 
225  W.  King  Street 
Martinsburg,  West  Virginia 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
detennined  that  the  conunodities  listed 
below  are  no  longer  suitable  for 
procurement  by  theTederal  Government 
under  Pub.  L  92-28,  85  Stat.  77  (1971)  (41 
U.S.C.  46-48C),  and  41  CFR  51-2.6. 

Accordingly,  the  following 
commodities  are  deleted  tnm 
Procurement  List  1988: 

Commodities 

Screwdriver,  Cross  Tip 
5120-00-580-2361 


5120-00-237-8174. 
E.R.  AHey,  Jr.. 

Acting  Executive  Director. 

(FR  Doc.  88-14437  Filed  6-23-68: 8:45  am] 
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Procurement  UstlSSS  Proposed 
Additions 

AOBNCV:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  additions  to 
procurement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  Prociu%ment  List 
1988  conunodities  and  military  resale 
commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  and  other  severely 
handicapped. 

Comments  must  be  received  on  or 
before:  July  25, 1988. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.R.  Alley,  Jr.,  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2).  85  Stat.  77  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities,  military  resale 
commodities  and  services  listed  below 
from  workshops  for  the  blind  or  other 
severely  handicapped.  It  is  proposed  to 
add  the  following  commodities,  military 
resale  commodities  and  services  to 
Procurement  List  1988,  December  la 
1987  (52  PR  46926). 

Commodities  j 

Filters,  Air  Conditioning 
4130-00-870-8796 
4130-00-541-3220 
4130-00-720^143 

4130-00-203-3318  j 

4130-00-542-4482 

4130-00-959-4734  I 

4130-00-756-0978 
4130-00-951-1208 

(for  GSA  Regions  1,  2,  3.  W,  6. 7.  8, 9  & 
10) 

4130-00-274-7800 
4130-00-756-1840 
4130-00-249-0966 
4130-00-203-3321        I 
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tfor  GSA  Regioii  1  only) 
Military  Reisale  Item  Na  and  Names 

Na040    P^«.  Twist  Actioa  Slack  bik 
No.mi    rak,Tvviflt  Ac:Qon,nueInk 

Semees     \\    ■ 

AssemUy  «HMa|mp  Kit  Lateral  tine 

(4210-01-029-03011 
AswfimMy  <^^Bek  Welha-  Kit 

[Gaat-oi-au-sBaai 

Asaenhly  fi|f  Diaaeiware  Kit 

(7360-00-|]i3&4M80) 
Assembly  olflCanteeit  Water  Disposable 

(84tS-01HaB2-«8»4 
i^ommseetT'^TeTCliOQee  uervioe 

Scott  AH-fferoe  Base,  Ofimiii 

JanitoriaiyCustodial 

Building  3904 

Naval  Amtbibiouf  Base 

Little  Cre^  Norfolk,  Viigioia 

jaaitorial/ICkutodial  aad  Cmuds 
Ua 

Naval  Av|i^ilian  Dqwt 

Naval  Aij^  Station 

Jacksonville,  Florida. 
EJLAlley.Irj. 
Acting  ExecdaveDimctor. 
[FR  Doc.  66-14438  nied  6-23-88;  8:45  an] 

MUMG  CODE  MZO-M-H 


DEPARmiHT  OF  DEFENSE 
OfflMofttUsMntwy 


Mmfienh  MM  nMQKfllPfOBrani  of 
ttM  UnHom^  ServlCM  (CHAMPUS) 

AOENCv:  OSUbe  flltkeSeereiuy.  DaO. 
action:  Noiice  of  CHAMPUS  Reform 
DemonetratMn  Project 

MNHMOV:  1ff>tioe  is  hetebsr  giwee  4nt  a 
deoooetavltoa  pesleel  win  be  oondecled 
by  contzact  it^iier  Ae  fnwiaaae  of 
Chapler  55,  tTiHe  Ml  Sedian  1082.  to  lest 
adigePMtlethedforfi— BCM^aad 
delivering  bUakk  care  eervicas  under  tie 
Civilian  Health  ami  Medical  PnigmB  of 
the  Uniformed  Services  ICHAMPU^ 
Delivery  of  Bervices  imdter  the 
demonstration,  hereafter  referred  to  as 
the  CHAMPIIJS  Reform  Initiattve  is 
expected  tol^egin  Aogust  1,  iflOB.  for  all 
beneficiarieia  who  reside  in  ^  :^te8  «f 
Catiforaja  j^  HavaaiL  Hie  oootfBCt 
includes  six!  4>ptien  periods,  tlu 
execution  of  Iwliich  wauld  result  in  4i^ 
years  of  serivfice  delivery  under  the  aew 
appeoach.  Af  oqgQi^eKaluatioa  «rf  the 
demonstratMn  wiD  be  conducted,  and  at 
the  end  of  t|i^  fust  year  of  service 
delivery,  a  ^ciailijaBon  wiH  be  made 
wbeiier  thcltiemoMiiatiwehoiddbe 
expanded  tf  lather  Slates,  l^e  objectives 
of  the  demofWtsaliaa  ase  le  ooHltain 
CHAMPUS  jdoals  isr  tbe  Gaveainent 
sad  the  benaBdaty,  to  improve 


coordination  between  the  military  and 
dviliui  oomponenls  of  #e  Mfilitary 
HeOMi  Services 'ByMem,  and  to  enhance 
se^rices  vor  oenenclaRes. 

date:  Am^t  1. 1888  lor  C»MiffUS 
benefiniaries  in  fialitoniia  and  HaivaiL 

Commander  Jdm  E.  Mon^pmeiy. 
Medicel  Service  Corps,  US.  Navy,  CRl 
OHice,  OGHAMnJS.  Atgera.  CO, 
WM5-fl808,  trie|Aione  (SOS)  981-4iOS. 


tum  niniTiT  igmiinioii  UuiLi 
the  terms  and  oonditioDS  of  the  fiaBlrart. 
CHAMPUS  beneficiaiies  ia  (^&nia 
and  Hawwii  who  live  near  SMiet  Bulitaiy 
hospitals  will  be  able  to  choose  i 
CHAMPUS  Moms,  a  healtbi 
organiaatian  ^AASHVPs  progmo: 
CHAMPUS  fiKba.  a  preimed  provider 
networic  or  the  tenditiOBal  CHA^ffUS 
systeat.  Beneficiaries  renmia  free  to  aae 
any  aMbtMy  heapitaisdw  caw  is 
available.  The  deannstration  relies  on  a 
consortium  of  private  coi^panies  to 
deliver  medical  care  to  CHAMPUS 
patients  tesidiBg  in  CaHfomia  and 
Hawaii  for  a  fixed  prke. 

Ihe  group  oFcompaoies  that  won  the 
contract  is  led  by  Foundation  Health 
Corp..  a  ptjuala  health  case  oompany 
headquartered  io  SncBamento. 
California.  The  con^Mny  rannsgrt 
'  beaUh TriniitriaantingnniTatianB in 
sevoal  States  laider  the  «Mne  of 
Foundation  UeaJlh  Plan.  Oocton  nud 
hospitals  associaled  with  Faamibtion 
Health  Han  nf  CaMnya  wiU  be  wed  to 
provide  care  to  CHAtffUS  beneficiaries 
in  Northern  California  under  the  ^6 
new  alternative  plans.  For  residents  in 
Southern  GaSfenda.  medkal  oare  will 
be  prei4ded  by  IVUrmERSHeaMi  Au. 
Hie  Queen's  Heeltii  Care  Han  wifl 
deliver  medical  care  to  the  CHAMPUS 
patients  who  reskle  in  Hawafi.  For  those 
beneiidaries  who  choose  not  to  use  the 
contractor's  provider  networics.  Blue 
Cross  of  Wa^ngton/^aska  will 
process  claims  for  care  received  by 
residents  «f  Hanrai  and  CnBfiBnaa  for 
the  Standard  GUA»ffUS  Ppogram.  The 
negotiated  charges  for  individBai        ^ 
professional  services  under  the  terms  of 
the  demonstration,  shall  be  induded 
with  the  bdled  charges  for  pniposes  of 
establishing  the  jpcevailiiig  chuge  levels 
for  the  States  covered  by  the 
demonstration. 

Tbe  OIAMPUS  IteEorm  Utiative 
peevides  alternatives  for  the  finsncing 
and  delivery  of  hedth  care  services 
under  CHAMHJ8.  It  icpnesents 
BtractoEal  ceisRB.  centered  on  the 
principles  of  managed  care  and  nrilitary- 
civdian  healdi  care  partnership. 


sspectof^ 
ilisa 


CHAMPUS  Prime 

CHAM>USPriaMM 
CHAMPUS  ReibfBi 
vakaitaiy .  Ifld04ype 
program  ofEered  aa  an 
standard  CHAMPUS 
wbeisstrnfc 
panyaw  providBs 
beneEte  tn 

wiwiiveiaarenwiMseit 

CHAMPUS  Mmesslil  be  offsrad  in 


nds 

CHAMPUS 


areas  in  the  denwnslrstion  states.  Tbe 
benefits  padnge  avatiabte  to 
CHA^ffUS  Prime  eaNttees  wiH  contain 
the  same  ben^ts  as  are  avnflaMe  to 
beneficiaries  under  stmdaid  CHAMPUS 
phis  benefit  eaiiancements  offered  by 
the  contractor.  Hiese  csnaBcements 
indude  such  services  asnnrthie 
physicds,  pap  smears,  and  other 
prevendve  care  prscedures  not  covered 
under  standard  CHAMPUS.  Ihe 
CHAMPUS  Prime  benefits  wiU  be 
tmiform  across  a9  areas  of  tbe  region 
where  Prime  is  offered.  CHAMPUS 
Prime  requires  no  annnd  deductible. 
oHers  &ee  primary  care  ofBce  visits  for 
most,  outpatient  care  for  dependents  of 
sponsors  f  retired  or  active  duty)  In  pay 
grades  £-4  and  below  and  requires  no 
dai^  hospital  fee  for  active-duty 
dependents.  {If  the  ^onsor  is  in  the  pay 
gcade  of  E-5  or  above,  there  is  s  S5  co- 
payment  for  most  primary  outpatient 
care.)  Retirees  are  charge  $75  per  day 
for  civilian  hospital  care.  «p  to  a 
maxioMun  of  SS%0  per  adm^sioa. 
Beneficiaries  who  select  OHAKfiHJS 
Prime  will  have  the  added  benefit  of  not 
having  to  file  any  daiaionas.  Under 
CHAMPUS  l^ime.  mental  bed  A  visits 
require  a  $5  or  $10  coi»ayBMiit 
detwmined  by  the  type  ci  visit  sigeid 
care  visits  cost  $15  each,  and  eeaecgency 
room  wsits  have  a  $25  iee  p^  by  the 
palieBt  The  Mstriotssns  pfaoed  on 
patients  who  choose  CHAMIVS  Pxme 
indude  that  they  foiiew  the  ooofiiaolor's 
ruies  iar  aeeidng  nonenergency  medicai 
care  «ml  that  llwy  agsee  to  stay  in  tbe 
piugram  for  a  fal  year,  wiess  Aey 
move  out  of  an  area  ndiere  PrioK  is 
ofEered.  Patients  who  are  enrelled  in 
CHAMPUS  PriBK  and  who  are  not 
happy  with  a  partiodar  civilian 
pfaysidan  «viU  be  lAowed  to«}ioo6e 
another  one  withai  Ae  netweric. 

CHAMPUS  Extra 

tZHAMPUS  Extra  is  the  preferred 
provider  option  of  ^le  CHAMPUS 
Reform  initiative.  CHAMPUS 
beneficiaries  wdio  do  not  or  cannot 
enrofl  in  CHAMPUS  Prime  wi!l  be  able 
to  participate  in  Ibis  preferred  provider 
option  if  it  is  offered  m  their  area. 


.\ 
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Beneficiaries  who  receive  care  bom  one 
of  the  contractor's  networH.provider8 
will  be  entitled  to  a  reduced  level  uf 
cost-sharing.  Under  this  option,  patients 
will  he  covered  for  the  same  medical 
services  as  under  the  existing 
CHAMPUS  program,  but  they  will  get 
discounts  for  office  visits  and  hospital 
inpatient  care  by  using  physicians  wfauD 
are  members  of  the  contractor's  provider 
networic.  Dependents  of  active-duty 
service  members,  as  an  example,  will 
pay  15  percent  of  the  cost  of  a  doctor's 
office  visit  in  the  contractor  network 
instead  of  the  20  percent  required  under 
the  current  CHANfPUS  program. 
Retirees  and  their  families  wiU  pay  20 
percent  rather  than  25  percent  for  office 
visits.  For  inpatient  care,  retirees  will 
pay  $125  per  day  (or  25  percent  of  biUed 
charges),  whichever  is  less,  plus  20 
percent  of  inpatient  professional  fees, 
instead  of  the  current  25  percent. 
CHAMPUS  Extra  offers  greater  freedom 
than  CHAMPUS  Prime  because  patients 
do  not  have  to  enroll  CHAMPUS 
patients  will  be  allowed  to  use  this 
option  on  a  case-by-case  basis  if  it  is 
available  in  their  area.  Regular 
CHAMPUS  deductibles  continue  to 
aipply.  As  in  CHAMPUS  Prime, 
beneficiaries  who  select  CHAMPUS 
Extra  will  have  the  added  benefit  of  not 
having  to  file  any  claim  forms  for  care 
received  through  this  preferred  provider 
option. 

Standaid  CHAMPUS 

The  term  "standard  CHAMPUS" 
refers  to  the  CHAMPUS  Basic  Program 
and  the  CHAMPUS  Program  for  the 
Handicapped.  Standard  CHAMPUS  will 
continue  to  be  available  in  Cahfomia 
and  Hawaii  to  CHAMPUS  beneficiaries 
who  do  not  have  the  opportunity  (or    . 
who  elect  not  to  enroll]  in  the 
CHAMPUS  Prime  option  described   -■ 
above  or  to  use  network  providers  under 
CHAMPUS  Extra.  The  contractor  is 
responsible  for  payment  for  authorized 
benefits  currently  available  under  the 
program.  Since  the  demonstation  is 
being  conducted  to  test  alternatives  for 
financing  and  delivery  of  health  care 
services,  centered  on  the  principles  of 
case  management,  the  process  for 
review  and  authorization  of  care  under 
Standard  CHAMPUS,  as  well  as  under 
Prime  and  Extra,  will  include  review 
features  not  currently  in  place  outside 
the  demonstration  area.  Among  these 
are  second  opinions  for  seme  surgeries, 
prior  authorization  for  some  categories 
of  care,  such  as  mental  health  services, 
concurrent  review  of  inpatient  hospital 
admissions,  and  others.  All  providers  of 
care  in  California  and  Hawaii  will  be 
specifically  notified  of  any  such 
requirements,  as  will  beneficiaries. 


Under  no  circumstances  will  fnHuM  to 
comply  Kvith  these  review  parameters 
result  in  denial  of  care  to  a  CHAKCUS 
beneficiary  who  chooses  not  to  enroll  in 
CHAMPUS  Prime  when  such  care  is 
otherwise  determined  tobe  medically 
necessary  or  appsopriate. 

Health  Care  Finder 

Health  care  finder  and  contract 
.  liaison  offices  or  sennce  centers  will  be 
established  by  the  contractor  at  or  near 
all  military  hospitals  in  the 
denxonsfration  states.  Health  care 
finders  will  help  beheficiaries  obtaiti 
referrals  for  services  in  the  most 
appropriate  setting,  whether  in  a 
military  facility  or  with  civilian 
providers,  to.facilitate  beneficiary 
access  td'care  and  help  aapure  optimal 
use  of  military  hosptials.  "Ilie  service 
centers  will  also  serve  as  a  source  of 
information  and  assist  beneficiaries 
with  resolution  of  claims  problems. 

Resource  Sharing 

.  Resource  sharing  agreements  may  be 
entered  into  by  the  contractor  wiUi 
individual  military  treatpient  facility 
commanders  to  use  medical  personnel, 
equipment  or  supplies  from  the 
contractor's  provider  network  and  from 
private  sources  outside  the  network  for 
the  purpose  of  enhancing  the 
capabilities  of  the  military  facility  to 
provide  needed  inaptient  and  outpatient 
care  to  CHAMPUS  beneficiaries.  There 
is  no  cost  to  the  beneficiary  beyond  that 
normally  associated  with  care  in  a 
military  treatment  facility. 

Duration 

The  contract  includes  six  option 
periods  for  the  delivery  of  services, 
which,  if  executed,  would  extend  ser\'ice 
delivery  under  the  contract  for  4'/% 
years.  The  demonstration  will  be 
evaluated  at  the  end  of  the  first  j-ear  of 
service  delivery  to  determine  if  it  should 
continoe  and  if  it  should  be  expanded  to 
other  states. 

Exchisions  to  the  CHAMPUS  Refonn 
Initiative  Demonstration  Project 

The  following  are  not  covered  under 
the  demonstration: 

— Beneficiaries  eligible  under  the  -   >' 
Civilian  Health  and  Medical  Pirogram  of 
the  Veterans  Administration 
(CHAMPVA)  are  not  covered  under  the 
CHAMPUS  Reform  Initiative. 

—The  CHAMPUS  home  health  care 
demonstration  is  excluded,  although  the 
contractor  does  have  the  right  to  provide 
home  health  care  under  this  contract  to 
the  extent  it  is  covered  under  standard 
CHAMPUS. 

— Beneficiaries  who  receive  care  in 
the  states  of  Hawaii  and  California,  but 


who  are  not  residents  of  those  states, 
are  excluded  from  the  deAonsti^tion. 

—The  CHAMPUS  prohibition  against 
payment  of  abortions,  except  where  the 
life  of  the  woman  would  be  endangered 
if  the  fetus  were  carried  to  term,  extends 
to  the  demonstration. 

— Experimental  or  investigational 
services  which  are  excluded  under 
CHAMPUS  are  also  excluded  under  the 
demonstration. 

— No  funds  shall  be  used  to  pay 
claims  under  the  demonstration  for 
sexual  dysfunctions  or  sexual  . 
inadequacies. 

— No  funds  shall  be  used  to  pay 
institutional  or  professional  daims  for 
inpatient  mental  health  services  in 
excess  of  60  days  in  a  calendar  year, 
tmless  a  waiver  is  granted  under  the 
provisions  of  paragraph  B.5.i.,  DoD 

eoio.8-R. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Off icer.  Department  of  Defense. 

June  21. 1968. 

[FR  Doc.  B8-14309  Piled  6-23-88: 8:45  am] 

BHXINO  COOC  M10-01-M 


Defenae  Inteiligenca  Agency  SdantHic 
Adviaory  Commtttee;  Cloaed  Meetlnga 

AQCNCV:  Defense  Intelligence  Agency 
Scientific  Advisory  Committee. 

action:  Notice  of  closed  meetings. 


:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  section  10  of  Pub.  L 
92-463,  as  amended  by  section  5  of  Pub. 
L  94-409,  notice  is  hereby  given  that 
closed  meetings  of  a  panel  of  the  DIA 
Scientific  Advisory  Committee  have 
been  scheduled  as  follows: 

DATES:  20  July,  le  August,  and  20 
September  1988  (9:00  a.m.  to  5:00  p.m. 
each  day) 

ADOMtSS:  The  DIAC,  Boiling  AFB, 
Washington,  DC 

FOK  RmTMER  mRMMATION  CONTACT: 

Lieutenant  Colonel  John  E  Hatlelid, 
USAF,  Executive  Secretary.  DIA 
Scientific  Advisory  Committee, 
Washington,  DC  20340-1328  (202/373- 
4930). 

aUPKSMENTAIIV  INFOflMATION:  The 

entire  meetings  will  be  devoted  to  the 
discussion  of  classified  information  as 
defined  in  Section  552b(c)(l},  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on  tactical 
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intelligence  in  formation  handling 

systems. 

LM.  BymHB, 

Alternate  OSD  federal  Register  Liaison  • 

Off icer.  Deponent  of  Defense. 

June  21. 1988.  |  ! 

|FR  Doc.  88-14306  Filed  0-23-88;  8:45  am] 

BttXINQ  CODE  M^l-a 


DefwiM  Syttems  Management 
College  Bm^  of  Viattors:  Meeting 

agency:  Defuse  Systems  Management 

College,  DOpi 

action:  Boar4  of  Visitors  meeting. 

summary:  A{  jneeting  of  the  Defense 
Systems  Mai  ikgement  College  (DSMC) 
Board  of  Vis  iiors  will  be  held  in  Building 
226,  Fort  Belybir.  Virginia,  on 
Wednesday,'  }uly  20, 1988,  from  083  until 
1530.  The  agenda  will  include  a  review 
of  accomplisAiments  related  to  the 
system  acquisition  education,  system 
acquisition  il^earch,  and  information 
collection  arid  dissemination  missions.  It 
will  also  inc|^de.a  review  of  the  DSMC 
plans,  resouides  and  operations.  The 
meeting  is  open  to  the  public;  however, 
because  of  Ibtiitations  on  the  space 
available,  allocation  of  seating  will  be 
made  on  a  firat-come,  first-serve  basis. 
Persons  desmng  to  attend  the  meeting 
should  call  Mrs.  Joyce  Reniere  on  (703) 
664-4235.      I 

LM. Bynuiii,  If 

Alternate  OS^^ederal  Register  Uaiaon 

Officer.  Department  of  Defense. 

June  21, 1988. 1 1 

(FR  Doc.  88-li^  Piled  6-23-88: 8:45  am] 

BKiiNo  cooe  3^io-oi-« 


DEPARTMENT  OF  ENERGY 

Office  Of  RJfail  Energy 

Coordlnatlny  Subcommittee  on 
Petroleum  Storage  and 
Transportatpn,  Committee  on 
Petroleum  Storage  and 
Tranaportawm,  NatkHurt  Petroleum 
Council:Op^  Meeting 

Notice  iff  k^reby  given  of  the  following 
meeting:      \\ 

Name:  Cobkdinating  Subcommittee  on 
Petroleum  Storage  and  Transportation  of 
the  Commit|0e  on  Petroleum  Storage 
and  Transpbhatlon  of  the  National 
Petroleum  Council 

Date  and  ^Une:  Wednesday.  July  20. 
1988,9:00  8.14. 

Place:  Aa^^co  Center-  One  of  Amoco 
Oil  Compamit.  200  East  Randolph  Drive, 
26th  Floor,  Chicago.  Illinois. 

Contact  H^r^e  D.  Biggerstaff.  U.S. 
Department  c^f  Energy,  Offlce  of  Fossil 


Energy  (F&-1).  Washington,  DC  20585. 
Telephone:  202/586-4095. 

Purpose  of  The  Parent  Council:  To     ■ 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries: 

Purpose  of  The  Meeting:  Review  task 
group  status  and  discuss  study  draft 
assignments. 

Tentative  Agenda 

— Opening  remarks  by  the  Chairman 

and  Government  Cochairman. 
— ^Review  task  group  status. 
— ^Discuss  study^draft  assignments. 
— ^Discuss  any  other  matters  pertinent  to 
the  overall  assignment  from  the 
Secretary  of  Energy. 
Public  Participation:  The  meeting  is    . 
open  to  the  public  The  Chairman  of  the 
Subcommittee  on  Petroleum  Storage  ft 
Transportation  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Subcommittee  will  be  permitted 
to  do  so,  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Ms. 
Margie  D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  vrill  be  made  to 
include  the  presentation  on  die  agenda. 
Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  lE-190,  DOE  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC,  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Donald  L.  Bauer, 

Principal  Deputy  Assistant  Secretory.  Fossil 
Energy. 
[FR  Doc.  88-14351  Filed  6-23-88;  8:45  am] 

WLLUM  COOE  MC0-01-M 


Natural  Gaa  Tranaportation  Task 
Group,  CoordhMtkig  Subcommittee  on 
Petroleum  Storago  and 
TranaportatkNi,  NatkMwi  Petroleum 
Coundi;  PubHc  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Natural  Gas  Transportation 
Task  Group,  Coordinating  Subcommittee 
on  Petroleum  Storage  and 
Transportation  of  the  National 
Petroleum  Council 

Date  and  Time:  Friday,  July  15, 1988. 
8:30  a.m. 


Place:  Enron  Corporation,  1400  Smith, 
Rm.  49C1,  Houston.  Texas. 
.    Contact'  Maigie  D.  Biggerstaff,  U.S. 
Department  of  Energy,  Office  of  Fossil 
Energy  (FE-1),  Washington.  DC  20585, 
Telephone:  202/586-4695. 

Purpose  of  the  Parent  Councih  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  Meeting:  Discuss  gas 
pipeline  survey  and  review  progress  on 
individual  assignments. 

Tentative  Agenda 

— (^ning  remarks  by  Chairman  and    . 

Government  Cochairman. 
— Discuss  the  gas  pipeline  survey. 
— Review  progress  on  individual 

assignments. 
— Discuss  any  other  matters  pertinent  to 

the  overall  assigimfient  from  the 

Secretary  of  Energy. 
Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Task  Group  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment  facilitate  the  orderiy  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Task  Group  will  be  permitted  to 
do  so,  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  ^ould  contact  Ms.  Margie 
D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  lE-190,  DOE  Forrestal 
Building,  100  Independence  Avenue, 
SW.,  Washington,  DC,  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Doaald  L  Bauar, 

Principal  Deputy  Assistant  Secretary,  Fossil 
Energy. 
[FR  Doc.  88-14350  Filed  6-^23-88-  8:45  am] 

WLUNO  COOE  MfiO-Ot-M 


Federal  Energy  Regulatory 
CommlsskNi 

[Docket  Net.  Ema-445-000.  •!  aL] 

Gulf  states  Utiiities  Co.,  et  aL;  Electric 
Rate,  Small  Power  Production,  and 
Interiocking  Directorate  FNkigs 

June  2a  1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  Gulf  States  Utilities  Company 
(Docket  Na  E8a»-«45-000] 

Take  notice  that  on  May  31, 1988,  Gulf 
States  Utilities  Company  (GSU) 
tendered  foe  filing  a  proposed  change  in 
Revised  Amendment  No.  3  to  its  Power 
Supply  Agreement  with  Same  Raybum 
Dam  Electric  Cooperative.  Inc..  Sam 
Raybum  Municipal  Power  Agency,  and 
Sam  Raybum  G.  ft  T..  Ina  (collectively 
"Sam  Raybum").  The  change  reduces  to 
six  (6)  months  the  notice  Sam  Raybum 
must  give  before  terminating  Revised 
Amendment  No.  3  to  the  Power  Supply 
Agreement.  The  effective  cancellation 
data  will  remain  January  1  of  any  year 
after  198&  The  rate  schedule  change 
does  not  constitute  a  rate  increase.  The 
rate  schedule  change  was  agreed  to  by 
GSU  and  Sam  Raybum. 

On  June  7. 1988.  GSU  amended  iU 
filing  to  request  an  effective  date  of  June 
30, 1988.  and  a  waiver  of  the 
Commission's  60-day  notice 
requirements.  Gulf  States  states  that 
good  cause  exists  for  the  waiver 
because  a  June  30, 1988.  effective  date 
would  be  necessary  for  Sam  Raybum  to 
cancel  Revised  Amendment  No.  3 
•  effective  January  1. 1989.  should  Sam 
Raybum  so  elect,  consistent  with  the 
parties'  intent.  Copies  of  this  filing  were 
served  upon  Sam  Raybum. 

Comment  date:  July  5. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  MississipiM  Power  Company 

[Docket  No.  ER88-399-O0OJ 

Take  notice  that  on  May  16, 1988. 
Mississippi  Power  Company  (MPC) 
tendered  for  filing  modifications  to  its 
FERC  Electric  Tariff,  Original  Volume 
No.  1  as  follows: 

1.  Supplement  on  form  of  Second 
Revised  Sheet  No.  14  covering  a  new 
delivery  point  to  Coast  Electric  Power 
Association  identified  as  "Waveland" 
with  specific  details  shown  on  this  form. 

2.  Supplement  on  form  of  Second 
Revised  Sheet  No.  14  covering  a  new 
delivery  point  to  Coast  Electric  Power 
Association  identified  as  "Bay  St.  Louis. 
#2"  with  specific  details  shown  on  this 
form. 

3.  Supplement  on  form  of  Second  i 
Revised  Sheet  No.  14  covering  a  new 
delivery  point  to  Coast  Electric  Power 
Association  identified  as  "Olson"  with 
specific  details  shown  on  this  form.  This 
"Olson"  delivery  replaces  "Long  Beach" 
which  will  be  taken  out  of  service     . 
although  it  is  possible  for  it  to  be       | 
reactivated  on  an  emergency  basis.  - 

4.  Supplement  on  form  of  Second 
Revised  Sheet  No.  14  covering  a  new 
delivery  point  to  Coast  Electric  Power 
Association  identified  as  "New 


Nicholson"  with  specific  details  shown 
on  this  form.  This  supplement  replaces 
previous  Supplement  identified  as 
"Picayune  (South)**  which  has  been 
phased  out  of  service.  This  "New 
Nidiolson"  Supplement  represents  a 
change  in  location,  delivery  voltagf  and 
capacity. 

5.  Supplement  on  fona  of  Second 
Revised^heet  No.  14  covering  a  new 
delivery  point  to  Coast  Electric  Power 
Association  identified  as  "Derby  11" 
with  specific  details  shown  on  this  form. 
This  Sui^lement  replaces  previous 
Supplement  identified  as  "Derby"  which 
is  being  phased  out.  This  Derby  II 
Supplement  represents  a  minor  change 
in  location,  delivery  voltage  and 
capacity. 

6.  Supplement  on  form  of  Second 
Revised  Sheet  No.  14  covering  a  new 
delivery  point  to  ^nging  River  Electric 
Power  Association  identified  as  "Forts 
Lake"  with  specific  details  shown  on 
this  form. 

7.  Supplement  on  form  of  Second 
Revised  Sheet  No.  14  covering  a  new 
delivery  point  to  Singing  River  Electric 
Power  Association  identified  as  "Big 
Point"  with  specific  details  shown  on 
this  form. 

8.  Supplement  on  form  of  Second 
Revised  Sheet  No.  14  covering  an 
existing  delivery  point  to  Singing  River 
Electric  Power  Association,  lliis  is  only 
a  change  in  name  of  the  delivery  point 
as  requested  by  the  customer  changing 
the  name  from  "Escatawpa"  to 
"Helena". 

9.  Supplement  on  form  of  Second 
Revised  Sheet  No.  14  covering  a  new 
delivery  point  to  Singing  River  Electric 
Power  Association  identified  as 
"Vancleave"  with  specific  details  shown 
on  the  form.  This  Supplement  replaces 
previous  supplement  identified  as 
"Cumbest  Bluff"  which  has  been  phased 
out  of  service. 

10.  Supplement  on  form  of  Second 
Revised  Sheet  No.  14  covering  a  change 
in  an  existing  delivery  point  to  Singing 
River  Electric  Power  Association  known 
as  "Kreole".  This  Supplement  represents 
a  change  in  contracted  capacity  for  this 
delivery  point. 

Comment  date:  July  S.  1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Connecticut  light  and  Power 
Compai^ 

[Docket  No.  ER88-463-O0O] 

Take  notice  that  on  June  13, 1968, 
Connecticut  Li^t  and  Power  Company 
(CL&P)  tendered  for  filing  a  proposed 
rate  schedule  with  respect  to  a 
Transmission  Service,  Transformation 
and  Distribution  Agreement 
(Agreement)  dated  May  15, 1988 


between  (1)  Connecticut  Light  and 
Power  Company  (CL&P)  and  (2)  Aetna 
Life  Insurance  Company  (AETNA). 

CL&P  states  that  the  Agreement 
provides  for  service  to  AETNA  through 
CL&Ps  transmission  and  distribution 
system  from  a  cogeneration  facility 
located  on  AETNA  property  in  Hartford, 
Connecticut,  which  facility  is  connected 
to  CL&Fs  transmission  system. 

The  transmission  and  transformation 
and  distribution  charge  rates  are  annual 
rates  developed  in  accordance  with 
Appendices  I  and  II  thereto  of  the 
Agreement.  The  monthly  charges  are 
determined  by  the  product  of  (i)  the 
appropriate  annual  charge  rate 
(expressed  in  $/kW-yr)  divided  by  12, 
and  (ii)  the  contract  demand  (initially 
11,000  kW).  CL&P  states  that  copies  of 
this  rate  schedule  have  been  mailed  or 
delivered  to  AETNA  (Hartford,  CT). 

CL&P  further  states  that  the  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  Regulations. 

Comment  date:  July  5, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Electric  and  Gas 
Compway 

(Docket  No.  ER88-464-000] 

Take  notice  that  on  June  13. 1988, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  for  filing  a 
modification  to  the  Capacity  Sale 
Agreement  (Agreement)  between 
PSE&G  and  Atlantic  City  Electric 
Company  (AE).  The  Agreement,  dated 
as  of  March  28, 1988  and  originally  filed 
on  April  22. 1988,  provides  for  PSEftG  to 
sell  capacity  from  certain  of  its 
generating  unitA  to  AE,  and  was 
accepted  for  filing  by  the  Commission  as 
Rate  Schedule  No.  85  on  May  27, 1988. 
The  purpose  of  the  modification  is  to 
increase  the  amount  of  capacity  to  be 
sold  for  the  period  July  1, 1988  through 
May  31, 1989.  All  other  provisions  of  the 
Agreement  remain  unchanged. 

The  parties  request  that  the 
Commission  waiver  its  standard  notice 
period  and  allow  the  modification  to  the 
Agreement  to  become  effective  on  July 
1. 1988. 

Comment  date:  July  5, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Virginia  Electric  and  Power  Company 

(Docket  No.  ER86-SO-000} 

Take  notice  that  on  June  14, 1988, 
Virginia  Electric  and  Power  Company 
(Company)  tendered  for  filing  an 
addendum  to  a  Settlement  agreement   - 
dated  as  of  October  16, 1987  between 
the  Company  and  Old  Dominion  Electric 
Cooperative  (ODEQ.  The  addendum 
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would  limit  tte  percentage  adder 
applicable  t(  >|emergency  purchases  to 
one  mill  per  Ikilowatt-hour. 

Waiver  oil  jhe  Commission's  notice 
requirementk  is  requested  so  as  to 
permit  an  effective  date  of  June  1. 1988. 

Copies  of  Uie  filing  have  been  served 
on  ODBC  the  Virginia  State  Corporation 
Commission  ^nd  the  North  Carolina 
Utilities  Coijimission. 

Comment  date:  July  5. 1988,  in 
accordance  ifith  Standard  Paragraph  E 
at  the  end  of  Uiis  notice. 

6.  Southwes^m  Public  Service 
Company      I 

[Doclcet  No.  9188-461-000] 

Take  notice  that  on  June  10, 1988. 
Southwestern  Public  Service  company 
(Southwesteni)  tendered  for  filing  an 
extension  to  the  Experimental 
In temiptiblti  Irrigation  Rider  applicable 
to  two  of  itsflulll  requirements 
customer's  PCRC  Electric  Service 
Tariffs,  sped^cally  Bailey  County 
Electric  Cooperative  Association  (FERC 
Rate  Schedi^e  No.  86)  and  South  Plains 
Electric  Cooi^rative,  Inc.  (FERC  Rate 
Schedule  N^.jge). 

In  1988,  Sdiithwestem.  Bailey  County 
Electric  Cooperative  Association  (Bailey 
County),  and  South  Plains  Electric 
Cooperative.  Incorporated  (South  Plains] 
determined  t^at  an  experimental 
interruptible  Service  rider  may  be 
beneficial  to  ^11  parties  and  that  a  one- 
year  experiiiiknt  to  test  the  efficacy  of 
an  interruptible  rate  was  appropriate. 
Presently,  S^iithwestera  wishes  to 
extend  die  experiment  for  Bailey  County 
and  South  Plains. 

Copies  of  the  filing  were  served  upon 
Bailey  County,  South  Plains,  and  the 
Public  UtilitVI  Commission  of  Texas. 

Commentaate:  July  5. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Alabama  l^wer  Company 

(Docket  No.  £^^88-450-000} 

Take  notice  that  on  June  13, 1988, 
Alabama  PoiiVer  Company  tendered  for 
filing  a  Service  Agreement  with  the  City 
of  Evei^reet^  jalong  with  Twenty-Second 
Revised  She|ett  No.  34  to  its  FERC 
Electric  TariST,  Original  Volume  No.  1. 
The  filing  is  for  establishment  of  the 
Evergreen  and  Industrial  Paiic  delivery 
points  to  beji^ryed  at  lis  kV  under  Rate 
Schedule  MU4-1  and  the  applicable 
revisions  theieto.  The  new  delivery 
points  are  ni^lacing  delivery  points  #1 
and  #3  whioh  are  served  at  4  kV  and  12 
kV,  respectively,  the  new  delivery  points 
are  located  within  the  city  limits  of 
Evergreen. 

Copies  ofthe  filing  were  served  upon 
the  City  of  E « ergreen. 


Comment  date:  July  5, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Washington  Water  Power 

[Docket  No.  BR88-3Se-<X»] 

Take  notice  that  on  June  10, 1988. 
Washington  Water  Power  tendered  for 
filing  a  supplement  to  the  Fifteen  Year 
Agreement  between  Puget  Sound  Power 
&  Uf^l  Company  and  Washington 
Water  Power  (WWP)  (Contract  No.  WP- 
PS88-4301-A}.  WWP  states  that  this 
filing  clarifies  certain  items  related  to 
return  on  equity  and  the  formula  rate 
provisions  of  the  Agreement. 

Comment  date:  July  5,'  1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

9.  Mississippi  Power  h  light  Company 
(Docket  No.  ER88-4eO-000] 

Take  notice  that  on  June  10, 1988, 
Mississippi  Power  ft  li^t  Company 
(MP&L)  tendered  for  filing  a  letter 
agreement  for  sale  of  energy  to  the- 
Tennessee  Valley  Authority,  and  a  letter 
extending  the  term  of  a  prior  sale. 

MP&L  requests  an  effective  date  of 
May  29, 1988  for  the  letter  agreement, 
and  August  29, 1987  for  the  extension 
letter.  MP&L  requests  waiver  ofthe 
Commission's  notice  requirements  under 
Section  35.11  of  the  Commission's 
Regulations. 

Comment  date:  July  5. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER88-4e2-000] 

Take  notice  that  on  June  10, 1988, 
Niagara  Mohawk  Power  Corporation 
(Niagara)  tendered  for  filing,  as  a  rate 
schedule,  a  supplement  agreement 
between  Niagara  and  Consolidated 
Edison  Company  of  New.  York.  Inc. 
(consolidated  Edison)  dated  December 
4,1987.  ■ 

Niagara  presenUy  has  on  file  an 
agreement  with  Consolidated  Edison 
dated  April  1. 1979  last  amended  July  21. 
1983.  The  original  agreement  is  to 
provide  transmission  service  for  the 
delivery  of  diversity  power  and  energy 
fi-om  the  Power  Authority  of  the  State  of 
New  York  fPA»«IY)  to  Consolidated 
Edison.  The  diversity  power  and  energy 
is  in  turn  exchanged  by  PASNY  with 
Hydro  Quebec.  'This  agreement  is 
designated  as  Niagara  Mohawk  Power 
Corporation  Rate  Schedule  FERC  No. 
113.  This  new  agreement  is  being 
transmitted  as  a  supplement  to  the 
existing  agreement  and  supersedes  and 
amends  Supplement  No.  9. 


The  December  4, 1987  agreement, 
which  is  a  supplement  to  ^  original 
agreement,  revises  the  transmission 
rates.  Niagara  requests  a  waiver  of  the 
Commission's  prior  notice  requirements 
in  order  to  allow  the  December  4, 1987 
agreement  to  become  effective  April  1. 
1987.  Niagara  Mohawk  states  that 
Consolidated  Edison  has  agreed  to  the 
proposed  effective  date. 

Copies  of  the  filing  were  served  upon 
Consolidated  Edison  Company  of  New 
York,  Inc.  and  the  Public  Service 
Commission  of  New  York. 

Comment  date:  July  5, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paiagraplu: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve,  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must,  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasMl.  1.      |  . 

Acting  Secretary. 
(FR  Doc.  88-14279  Filed  6-2»-«8: 8:45  am] 

■IUM0C00ES71T-41-II  1  I     I    - 


[Docket  No*.  QFS7-46-001.  el  el.] 

Mid-Set  Cogeneration  Co,  et  aL; 
Electric  rate,  SmaN  poerer  production, 
and  Intelocidng  Directorate  filings 

June  17. 1968 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission:  . 

1.  Mid-Set  Cogeneration  Company 

.  [Docket  No.  QF87-46-001] 

On  May  31. 1988.  Mid-Set 
Cogeneration  Company  (Applicant)  of 
Box  80596  Bakersfield,  California  93380 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 
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The  t(4>ping-cycle  cogeneration 
facility  wiU  be  located  in  Kem  County, 
Califoraia.  The  facility  consist  of  a 
combostea  turbine  generator  and  a  heat 
recovery  steam  generator.  Thermal 
energy  recovered  from  tke  facility  will 
be  used  for  enhanced  oil  recovery 
operations. 

The  original  was  filed  on  October  28, 
1986  by  Texaco  USA  and  was  granted 
on  ^ril  2. 1987;  39  FERC  162;0G7.  The. 
recertification  is  requested  due  to 
change  in  ownership  and  reduction  in 
electric  power  production  capacity  of 
the  facility.  The  o%vaership  intn-est  will 
changa  from  Texaco  USA  to  Mid-Set 
Cogeneration  Company.  Mid-Set 
Cogeneration  Company  is  a  California 
general  partnership  of  Texaco  Midway- 
Sunset  Cogeneration  Company,  a 
Delaware  Corporation,  which  is  a 
wholly-owned  subsidiary  of  Texaco 
Producing  Inc..  and  Del  Mar  Energy 
Company,  a  California  corporation, 
which  is  a  wholly-owned  subsidiary  of 
Mission  Energy  Company,  a  California 
corporation,  whose  ultimate  parent  is 
Southern  California  Edison  Company, 
an  electric  utility.  The  net  electric  power 
production  capacity  wiU  decrease  from 
39.6  MW  to  35.82  NW. 

Comment  dole.- Thirty  days  from 
publication  in  the  Fadoral  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Energy  Systems  Division  of  Thermo. 
Election  Corporation 

(Docket  No.  QF88-29(M)00]  | 

On  May  31, 1988,  Energy  Systems 
Division  of  Thermo  Electron 
Corporation  (Api^cant),  of  P.O.  Box 
9047,  Waltham,  Massachusetts  02254, 
submitted  for  Hling  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Staten  Island, 
New  Yorii.  The  facility  will  consist  of  a 
combustion  turbine  generating  unit,  a 
heat  recovery  steam  generator  and  an 
extraction/condensing  steam  turbine 
generator  unit.  Extraction  steam 
produced  will  be  used  for  process.  The 
electric  power  production  capacity  of 
the  facihty  will  be  25.895  KW.  The 
primary  energy  source  will  be  natural 
gas.  The  facility  is  expected  to  start  up 
on  August  1. 1990. 


Comment  date:  Thirty  days  from 
publication  in  die  Fedoral  Rogjster,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Enron  CogeneratioD  Company 

[Docket  No.  QF83-205-003] 

On  May  24. 1988,  Enron  Cogeneration 
Company  (Applicant),  of  Three 
Riverway.  Suite  2000,  Houston,  Texas 
77056,  siibmitted  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualify  cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  of  May  24, 1988, 
constitutes  a  complete  filing. 

The  facility,  vi^ich  commenced 
commercial  opezation  in  December  1984, 
is  located  in  Pasadena,  Harris  County. 
Texas  near  Hoedist  Celanese  Chemical 
Group's  Clear  Lake  Plant. 

By  order  issued  on  July  20, 1963 
(Docket  No.  QP83-20S-«00).  the 
Commission  granted  certification  of  the 
previous  faciUty  as  a  qualifying    , 
cogeneration  facility  (24  FERC  {62,086). 
The  facility  has  not  been  modified  from 
the  description  of  the  facility  included  in 
the  original  application,  other  than  as 
described  in  the  notice  of  modification 
filed  with  the  Commission  on  February 
11. 1985  (Docket  No.  QF83-205-001). 

The  current  recertification  is 
requested  .due  to  a  proposed  change  in 
the  ownership  of  the  Applicant,  which,  ■ 
through  a  limited-partnership  with  a 
wholy-owned  subsidiary,  owns  the 
facility.  A  notice  of  change  of  ownership 
was  filed  with  the  Commission  on  May 
9, 1988  (Docket  No.  QF83-205-4)02).  A 
proposed  change  in  the  ownership  of  the 
Applicant's  issued  and  outstanding 
shares  of  common  stock  will  result  in  a 
utility  (Dominion  Resources,  Inc.,  or  one 
of  its  subsidiaries]  equity  ownership 
interest  in  the  facility  which  will  not 
exceed  50%. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs! 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NW..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motitms  or 


protests  should  be  filed  on  or  before  ttte 
comncnt  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  flil^^woceeding. 
Any  person  wishing  to  b^omie  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisIXCaalidL 
Acting  Secretary. 

[FR  Doc.  88-14280  Filed  6-23-88: 8:45  am] 

BLUNQ  CODE  t717-01-M 


[Docket  Nol  G-ae»4-032,  el  aL] 

ARCO  01  and  Gm  Co..  Division  Of 
Atlantic  Rldiflald  Company,  at  ai.;         i 
Appacanona  lOf  canmcaiaai 
Abandonmanl  of  Samtca  and 
Amendmant  of  CarWicatas  * 

June  21. 198a 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce,  to  ^ 
abandon  service  or  to  amend  certificates 
as  described  herein,  all  as  more  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  July  5, 
1988,  file  with  the  Federal  Anergy 
Regulatory  Commission,  Washington. 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211. 385.214).  All  protests  filed  with 
the  Conunission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  CasheM, 
Acting  Secretary. 


■  Thit  notice  does  not  provide  for  conaolidation 
for  hearing  of  the  several  matlers  covered  herein. 
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OocfcalHiK  and  dale  Nwl 


G-3894-09S.  0, 6/6/86 . 


G-«|493-002.  046/6/68.-.. 


061-691-003^0.6/1/68.. 


Ct63-149(M)09.|D,  6/6/88... 
CI6S-69t-002J  p.  S/31/88  „ 


Ct8S-680-00lJ  I,  5/31/88. 


086-474-000  l(C177-769),  B,  5/27/88 .. 
088-475-000  |(tt-10338K  B,  5/27/88... 

088-477-000  ifG-1 9222-000).   B.   5/ 

31/88. 
088-478-000  ^(^1-273).  B.  5/31/88 .. 

088-479-000  j(C«76-265).  B.  5/31/88  „ 

CI88-480-000  |(t»4-603).  B.  5/31/88 .. 
O88-««3-000.if.  6/6/88 


088-484-000  (064-989).  B.  6/2/86. 
088-485-000  (0161-348).  B,  6/6/88.. 
1(066-1234).  B.  6/6/88... 


088-486-000 
088-487-000. 


I 


6/7/88.. 


Appicanl 


ARCO  01  and  Gaa  Company.  OMiion  of  Ailanttc 
Richfield  Company.  P.a  Box  2819,  DaUaa.  TX 
75221. 

.._..do. — 


..jdo. 
...do. 


Enron  OH  A  Gas  Company.  P.O.  Box  1168,  Houston, 

TX  77251. 
Sun  Exploration  and  Hoducton  Company,  P.O.  Boa 

2880,  OaHas.  TX  75221-2880. 
MoM  Ei^doration  &  Producing  North  America  Inc., 

Nina  Greenway  Plaza.  Suite  2700,  Houalon,  TX 

77046. 
AROO  OR  and  Gaa  Compaqy.  Oiviiion  of  Atlantic 

Ricbfield  Company. 
Felmoni  Oil  Corporation,  350  Glenborough,  SuHe 

300,  Houston.  TX  77067. 
.. — do.— „ 


....do. 


Cattol  Petroleum  ConKxalion.  P.O.  Bo«  4544,  Houa- 
lon. TX  77210-4544. 

Tenneco  Oil  Company,  P.O.  BOx  2511,  Houston,  TX 
77252. 

Chevron  U.SA  Inc..  P.O.  Box  7309.  San  Francisco, 
CA  94120-7309. 

ARCO  Oil  and  Gas  Company.  Division  of  Atlantic 
RichfieM  Company. 

Union  Exploration  Partners,  Ltd.,  7.0.  Box  7600.  Los 
Angeles,  CA  90051. 


Purchaser  and  location 


Tenneaaee  Gas  Pipeline  Company,  Clay  West  et  at. 
FieUa,  Live  Oak  County.  Texas. 


Corporation,   SatlMa 


Aiea.  ^Mtoods, 


Texas   Eastern   Transmission 

Raid.  Hardhi  County.  Taaaa. 
ANR  PipeKna  Company,  Woodward 

Oawey.  tial  CounMea,  OMihoma. 
Panhandle  Eastern  Pipe  Line  Company.  Norttwwest 

Mx*wa8  Tieid,  Cknairan  County,  OMahoma. 
NahMI  Gas  Pipeline  Company  of  America.  Lochridge 

Field.  Wanl  Cowty.  Texas. 
TransconHwntal  Gas  Pipe  Line  Corporation.  Mustang 

Mand  Area.  Block  A-1 11,  Offshore  Texas. 
UnitBd  Gm  Pipe  Une  Company,  Bethany  FiaW,  Harri- 
son and  Panda  Counties,  Texas. 
Transcontinental  Gas  Pipe  Una  Corporation,  Maxie 

FieM,  Acadw  Parish,  Louisiana. 

Panhandle  Eastern  Pipe  Line  Company.  Camrick  Gas 
Area.  Texas  County,  OkMmma. 

Transcontinental  Gas  Pipe  Line  Corporation,  High 
Wand  Stock  A-508,  Offshore  Texas. 

Texas  Eaalem  Transmission  Corporation,  West  Cam- 
eron Bk>ck  522  in  Block  543  FeM.  Olfehore  Loust- 
ana. 

Natural  Gas  Pipeline  Company  of  America.  West 
Cameron  Bkx*  81,  Offshore  Louisiana. 

ANR  Pipeline  Company.  Mocana-Laweme  Fiekto, 
Beaver  &  Harper  Couniea.  Oklahoma 

Northern  Natural  Gas  Company.  Division  of  Ervon 
Corp.,  Prentice  Field,  Yoakum  County,  Texas. 

Southem  Natural  Gas  Company.  Franklin  FieM.  St 
Mary  Parish,  Louisiana. 

Panhandle  Eastern  Pipe  Line  Company.  Bishop  A 
Peek  Fiekfe,  South  Area,  Blis  Courily.  Oklahoma. 

Columbia  Gas  Transmisskxi  Corporation,  Bk>cks  192, 
193  and  236.  Garden  Banks  Area.  Offshore  Louisi- 
ana. 


Deatripfcin 


(•) 


(') 
(•) 
(») 
(') 
(♦) 
(») 
(•) 


D 
C) 
(•) 


(•) 
C) 

(•O, 

(") 

(») 

(") 


CojiS'  Te'^^^  12-30-56  and  7-30-82.  ARCO  assigned  to  Maylair  Minerals,  Inc.  et  a/.  (1956  and  1958)  and  Hilty  Interests,  Inc.  (1982)  certain 


•By 
acreage  in  Liva 

*EMectkw;|0-1-86,  AfiCO  asaigned  certain  acreage  to  Murphy  Oil  USA.  Inc. 
»  RJea»«  I V1-8A  ARjra  assigned  its  intereet  in  certain  acreage  to  Hondo  Oil  and  Gas  Company. 
^^^     ."^•o"'"  •"'*?*'  ?**"*"  "•'•■fl*  by  assionment  from  Enron  Corp.  Effective  4-10-86,  InterNorth.  Inc.  changed  its  name  to  Enron  Corp. 
1-08.  Sun  aaalgned  temtyeat  inProperty  No.  810014.  Btockar  Est  f2-Bamwell:  Properly  No.  810015.  Blocker  Fults  Gas  l/T.  #1;  and  Property  No. 

Gas  Urm  to  Petroleum  Production  Managertient  Inc.  .  «k-  , 

.«  »  .Siv*^?:?^^  "I??  ?-22-82,   Superior  Oil  Company  and  Oil   Partfcipatfons  Inc.  assigned  certain  acreage  to  Petroglen  Company. 
ducfanduetodsoSS.        "**^**'**'°®'^^ 
^I^l^^  P*f°^^j^  Petroleum  Co.'s  6.26714%  workicM  interest  in  the  Sexton  Unit  and  effectiwo  12-1-86.  (MM  purchased  Tenneco  Oil 

«fc»J-^II??I!llZ:^'*^^^I]2*^  assigned  11.8817%  interest  in  the  Prentice  Plant  k>cated  m  the  SE/4  Sec.  20,  BIk  K  PSL  Sureey,  Yoakum  County,  Texas  to  Amoco 
F^»*^x»n  Co(T)|>any.  The  foHowmg  acreage  (not  assigned)  is  also  inckided  in  this  complete  abandonment  due  to  expiration  by  ttwir  own  ternn  in  the  1950s  and 

T-2736. 649.9  acres,  all  of  Sac.  263,  H.  Gibson  Swvey.  Bkxk  D. 

T-1730.  If  q  acres.  SE/4  Sec.  321.  H.  Ginon  Swvey,  Block  0. 

T-150B.  6(  0  acres,  al  of  Sea  322, -H.  Gfeaon  Survey,  Bk>ck  0. 

T-t581, 3S  ^  acrae,  S^  Sac.  23.  Blocfc  K.  Public  School  Lands  Survey,  Yoakum  &  Teny  Counties,  Texas. 


'EflscfMa 
»E>feclive 

897109,  W* 
•By  assic 
'Eilactlwa 
*CeMad 
•EffMive 

Company's  6.; 


I '.  f  ??'*ir"'!^''  Chevron  asaigned  certain  acreage  to  Gas  TransporMton  Corporatkxi 
^  Appfcai^lia  Wng  tar  authorizatkm  to  initiate  sales  under  a  Gas  Purchase  and  Sajes 


^.j.^    »   T.;^,  „    ..L  —^- Agreement  dated  7-22-80. 

coff:  A    iniiiai  service;  B— Abandonment  C— Amendment  to  add  acreage:  D— Amendment  to  delete  acreage;  E— Total  succession;  F— PwBal 


SucoessnrL 

[FR  Doc  8»^^4355  Filed  6-23-88;  8:45  am] 
BiLLim  cooc  4iit7-ai-« 


[DeckttNe. 


!t 


122-007,  ctaLI 


CokNVde  bMefslate  Gee  Co.  et  aU 
Filing  of  PiiMiiM  Refund  Reports  and 
Refund  Ptatie 

<une  21, 1988. 

Take  notice  that  the  pipelines  listed  in 
*.he  Appendix  hereto  have  submitted  to 


.  the  Commission  for  Hling  proposed 
refund  reports.  The  date  of  filing  and 
docket  nmnber  are  also  shown  on  the 
Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports.  All  such 
commmts  should  be  filed  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  CapiUA  Street  NE.. 
Washington.  DC  20426.  on  or  before  July 
12, 1988.  Copies  of  the  respective  filings 


are  on  file  with  the  Commission  and 
available  for  pubUc  inspection. 
LoisaCaslMl, 

Acting  Secretary. 

Appencyx 


Filing 
date 

Conipany 

Docket  fto. 

5/20/88 
5/26/88 

Cotorado  Interstate 
Gas  Company. 

Enron  (Northern 
Natural  Gas  Co.). 

RP85-1 22-007 
RP82-71-024 

Federal  Register  /  Vol.  53,  No.  122  /  Friday,  June  24,  1988  /  Nptices 


Filing 
date 


Company 


Docket  ^4o. 


5/27/88 

Distrigasof 
MassactHjsetts 
Corp. 

RP85-125-011 

e/2/88 

Norttvwest  Pipeline 
Cotporation. 

RP88-63-004 

6/6/88 

Mississippi  River 
Transmission  Co. 

RP86-1 70-004 

6/8/88 

Trunkline  Gas  Pipe 
Une  Company. 

fff>87-1 5-024 

|FR  Doc.  88-14336  Piled  6-23-88;  8:45  am) 

BILUNG  CODE  STU-OI-lt 

[Docket  Nos.  CP86-578-015  and  RPS5-13- 
020] 

Northwest  Pipeline  Corp.;  Compliance 
Ring 

]une21. 1968. 

Take  notice  that  on  June  10, 1988. ; 
Northwest  Pipeline  Corporation       t 
(Northwest)  tendered  for  Hling  certain 
tariff  sheets  to  its  FBRC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Original  Volume 
No.  1-A  and  Original  Volume  No.  2, 
pursuant  to  Commission  Orders  issued 
January  19, 1988  and  May  31,.  1988. 

Northwest  states  that  the  revisions  to 
its  tariffs  required  by  the  Commission's 
January  19, 1988  Order  Approving 
Contested  Offer  of  Settlement  Subject  to 
Conditions  and  Establishing  Hearing 
Procedures  (42  FERC  1161,019)  and  M^y 
31, 1988  Order  on  Rehearing  are 
necessary  to  Northwest's 
implementation  of  its  acceptance  of  the 
blanket  certiflcate  pursuant  to  Subpart 
G  of  Part  284  of  the  Commission's 
regulations. 

Northwest  also  states  that  it  provides 
written  notice  to  the  Commission  that  it 
accepts  the  certificate  of  public 
convenience  and  necessity  authorized 
under  S  284.221  of  the  Commission's 
regulations  and  Northwest's  September 
17, 1987  Offer  of  Settlement  as  approved 
and  modified  by  the  Commission  in  its 
Order  dated  January  19, 1988  and  as 
further  clarified  iaits  Order  dated  May 
31. 1988. 

Northwest  states  that  in  accepting  the 
blanket  certificate  granted  by  the 
Commission.  Northwest  has  elected, 
pursuant  to  paragraph  1,  page  5  of  the 
Order  on  Rehearing,  not  to  adopt  the 
Nominated  Gas  Supply  Quantity 
(NGSQ)  procedure,  bi  addition  to  and 
independent  of  its  acceptance  of  the 
blanket  certiHcate,  Northwest  has 
determined  that,  pursuant  to 
§  284.10(c)(3Kii).  it  will  permit  unlimited 
conversions  of  firm  sales  contract 
demand  to  firm  transportation  contract 
demand  for  a  period  of  fifteen  days  from 
the  date  of  this  acceptance.  Any      i 
conversions  made  beyond  that  time: 
shall  be  restricted  to  the  schedule 
provided  in  §  284.10(c)(3)(i). 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  ffle  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)].  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  28, 198a  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  tr^  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the . 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Acting  Secretary. 
(PR  Doc.  88-14356  Filed  6-23ra6: 8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP88-17-011 

Souttiem  Natural  Gas  Co.;  Notke  of 
Filing 

|une  21. 1988. 

Take  notice  that  on  June  10, 1968. 
Southern  Natural  Gas  Company      ' 
(Southern)  tendered  for  filing  First 
Revised  Sheet  No.  53L36  and  First 
Revised  Sheet  No.  531.52  to  its  I^RC 
Gas  Tariff,  Sixth  Revised  Volume  No.  1. 
to  be  effective  June  1, 1988. 

Southern  states  that  through  an 
inadvertent  typographical  error  these 
two  sheets  were  filed  on  June  6, 1988 
with  an  effective  date  of  December  1.- 
1987. 

Southern  states  that  a  copy  of  this 
filing  is  being  mailed  to  all  of  its 
jurisdictional  purchasers,  shippers,  and 
interested  state  regulatory  cominissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Aules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  shoidd  be  filed  on  or  before 
June  28, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants- parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  int^vene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Louis  0.  Cashell. 

Acting  Secretary 

[PR  Doc.  88-14357  Filed  6-23-68: 8:45  am]  •      . 
BiLLNio  CODE  mr-oi-it 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FR1.-3404-4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  June  6. 1988  through  June  10. 
1988  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2](c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)382-5074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ElSs]  was  published  in 
Federal  Register  dated  April  22, 1988  (53 
FR 13318). 

Draft  EISs 

ERP  No.  DS-BLM-L70009^AK,  Rating 
EC2,  Utility  Corridor  Planning  Area 
Resource  Management  Plan  and  Central 
Arctic  WSA  Recommendations, 
Preferred  Alternative  Modification, 
Additional  State  Land  Selections. 
Implementation.  AK. 

Summary 

EPA's  concerns  are  that  1)  insufficient 
information  exists  about  how  lands 
selected  by  the  state  of  Alaska  will 
ultimately  be  managed;  2)  decisions 
dealing  with  the  management  of  these 
lands  will  no  longer  be  subject  to  a 
NEPA  evaluation;  and  3)  Federal  laws 
that  provide  protection  to  some  of  the 
resources  in  the  state  selection  areas 
'  will  no  longer  be  applicable  after  the 
lands  are  selected. 

ERP  No.  D-COE-E32067^C,  Rating 
LO,  Wilmington  Harbor  Long  Term 
Maintenance  Plan.  Dredging  and 
Disposal  of  Sediments.  Implementation. 
New  Hanover  and  Brunswick  Counties. 
NC. 

Summary 

EPA  finds  that  while  this  wiU  be  a 
relatively  large  and  ongoing 
undertaking,  the  environmental  impacts 
of  the  harbor  maintenance  are  within 
acceptable  limits.  EPA  has  no  objections 
to  this  project. 


ERP  No.  lirMMS-A02224-aO.  Rating 
E02. 1989  C^tral  and  Western  Pianning 
Areas  Gulf  ^t  Mexico  Outer  Continental 
Shelf  (OCS)  Oil  and  Gas  Sales  No. -118 
and  122.  Lease  Offerings  offshore  the 
coast  of  Alabama.  Mississippi. 
Louisiana  and  Texas. 

Summary 

EPA  expiitsed  objections  to  the 
proposed  action  of  unrestricted  leasing 
in  the  Central  and  Western  Gulf.  EPA 
also  expressad  concern  over  the  lack  of 
any  proposed  mitigation  for  possible 
impacts  to  dbep-water  benthic 
communitietJ  EPA  also  expressed 
concern  that  ozone  modelLog  o^the 
effect  of  offshore  emission  on  onshore 
air  quality  bp  conducted. 

ERP  No.  P-tNPS-K6109WW.  RaHng 
LO,  Death  Vialley  National  Monument. 
General  Ma<i$gement  Plan, 
knplementatibn.  Inyo  and  San 
Bernardino  Counties,  CA  and  Nye  and 
Esmeralda  Counties,  NV. 

Summary 

EPA  expressed  a  lack  of  objections  to 
the  proposed  management  plan  but 
noted  that  fiiljure  multiple  use  activities 
(mining,  canf^grounds)  will  require  an 
assessment' M  air  quality,  surface  water 
and  ground  ^ater  impacts. 

Final  EISs      I 

ERP  No.  FicOE-H3qOOO-L\,  Des 
Moines  Recreational  River  and 
Greenbelt  Arta.  Development. 
Operation  aid  Maintenance,  Des 
Moines  River,  Webster.  Hamilton. 
Boone,  Dallas  Polk,  and  Wairen 
Counties.  lA 

Summary 

EPA  has  nb  objections  to  this  project 
with  the  undliirstanding  that  each  unit  of 
the  project  wraU  be  evaluated  separately 
for  NEPA  coiipliance  at  a  later  date. 

ERP  No.  FKWfV-^40390-WL  WI-TO- 
83  Improvent^nt.  1-94  to  Cardinal  Lane/ 
WI-TH-16.  Ffnding  and  404  Permit. 
Waukesha  C^(|iuity.  WL 

Summary  ^  \ 

EPA  has  no  objection  to  this  project, 
long  as  a  minimum  of  0.8  acre  of 
additional  wetlands  are  created. 

(Note:  The  abttfe  summary  shciiild  have 
appeared  in  tl^S-10-88  Federal  Register 
Notice.)  !  I 

ERP  No!  F-kJSN-C85041-NJ.  Colts 
Neck.  Naval  Weapons  Station  Earle 
Family  Housing  Development. 
Constructioa  Mammouth  County.  NJ. 

Summary 

EPA's  corn  im  regarding  the  location 
of  the  mitigapoR  site  has  been 
addressed  ini  ibis  document  In  addition, 
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information  within  the  document 
clcuified  our  questions  with  respect  to 
the  delineation  of  wetlands,  and  the 
point  of  discharge  of  the  wastewater 
treatment  plant.  Accordingly,  EPA  has 
no  unresolved  concerns  regarding  the 
implementation  of  the  project  as 
proposed. 

ERP  No.  F-Ua^-D84006-VA,  Empress 
II  Operation,  Electromagnetic  Pulse 
Radiation  Environment  Simulator  for 
Ships,  Chesapeake  Bay  (West  of 
Bloodsworth  Island)  and  Atlantic  Ocean 
(Virginia  Capes  Operating  Area),  off  the 
Coast  of  VA. 

Summary 

EPA  expressed  a  preference  for  the 
proposed  site  and  requested  a  thorough 
monitoring  program  for  the  project. 

(Note:  The  above  summary  should  have 
appeared  in  the«-17-88  Federal  Register 
Notice.) 

Dated:  June  21. 1988. 
WUliam  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  88-14353  Filed  &-23-88: 8:45  am] 

MLUNaOOOKi 


[ER-FRL-34tM-3] 

Environmental  Impact  Statements; 
Availal>Nity;  Weekly  Rec^pts 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements. 
Filed  June  13. 1988  Throu^  June  17. 
1988.  Pursuant  to  40  CFR  1506.9. 

EIS  No.  880189.  DraftiEOAf.  AZ,  San 
Pedro  River  Riparian  ReBource 
Management  Plan.  Implementation,  San 
Simon  Resource  Area.  Safford  District. 
Cochise  County.  AZ.  Due:  September  21. 
1988,  Contact:  Jetrold  Coolidge  (602) 
428-4040. 

EIS  No.  880iga  Draft,  DOE,  ND. 
Charlie  Creek-Belfield  345  kV 
Transmission  Line  Ih*oject,  Construction, 
Operation  atid  Maintenance. 
Implementation.  Billings,  Staric, 
McKenzie  and  Dunn  Counties;.  ND.  Doe: 
August  8, 1988.  Contact:  James  D.  Davis 
(406)  657-5525. 

EIS  No.  880191.  Draft,  SCS,  MD,  East 
Yellow  Creek  Watershed.  Soil  Erosion 
and  Flood  Damage  Reduction  Plan. 
Funding  and  Implementation,  Sullivan, 
Linn  and  G^iariton  Counties.  MO,  Due: 
August  8. 1^88.  Contact-  Russell  C.  Mills 
(314)  875-5214. 

EIS  No.  880192.  Draft.  NPS,  AK,  Denali 
National  Park  and  Preserve,  Wilderness 
Recommendntions,  Designation  or 
Nondesignation,  AK,  Due:  August  29, 
'4988,  Contact:  Linda  Nebel  (907)  257- 
265?:^ 


EIS  No.  880193,  Draft,  AFS,  WY,  Little 
Bighorn  River,  Wild  and  Scenic  River 
Study,  National  Wild  and  Scenic  Rivers 
System,  Designation.  Bighorn  National 
Forest,  Sheridan  County,  WY,  Due: 
September  22. 1988,  Contact:  Arthur 
Bauer  (307)  672-0751. 

EIS  No.  880194,  Draft  USN,  PA,  U.S. 
Navy  Girard  Point  Site,  Sale  to  the 
Philadelphia  Muncipal  Authority  for  the 
Establishment  of  a  Steam  Generation 
Facility  that  Produces  Steam  for 
Purchase  by  the  U.S.  Navy.  City  of 
Philadelphia,  PA,  Due:  August  12, 1988, 
Contact:  Kenneth  Petrone  (215)  897- 
6431. 

EIS  No.  880195,  Final,  FHW.  PA,  PA- 
23/New  Holland  Avenue/LR-1124, 
Section  BOl  Relocation,  US  30  to  Walnut 
and  Chestnut  Streets,  Funding  and  404 
Permit,  Manheim;  East  Lampeter  and 
Lancaster  Townships  and  the  City  of 
Lancaster,  Lancaster  County,  PA,  Due: 
July  25, 1988.  Contact:  Philibert  A. 
Quellet  (717)  782-4422. 

EIS  No.  880196,  Draft.  FRC^REG, 
Regulations  Governing  Independent 
Power  Producers  (RM88-4-000)  and 
Regulations  Governing  Bidding 
Programs  (RM88-5-000). 
Implementation,  Due:  August  15, 1988, 
Contact:  Gilda  Rodriquez  (202)  357-9155. 

EIS  No.  880197.  Draft  SCS.  MS. 
Whites  Creek,  Watershed  Protection 
and  Flood  Prevention  Plan.  Funding, 
Possible  404  Permit  and  Implementation, 
Webster  County,  MS,  Due:  August  8, 
1988,  Contact:  L  Peter  Heard  (601)  965- 
5205. 

EIS  No.  880198,  Draft  EPA.  FL.  CF 
Mining  Complex  II,  Open  Pit  Phosphate 
Mine  and  Beneficiation  Plap, 
Constructioa  and  Operation,  NPDES  and 
404  Permits,  Hardee  County,  FL,  Due: 
August  8, 1968,  Contact:  Maryann 
Gerber  (404)  347-3776. 

Dated:  June  21. 1988. 
William  D.  Dickmoa. 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  88-14352  Filed  6-2^-88:  8:45  am] 
BOLUNG  CODE  CSaO-SO-M 


[FhL-3340-F) 

New  Jersey  Coastal  Plain  Aquifer 
System,  New  Jeraey  Sole  Source 
Aquifer  Final  Determination 

agency:  U.S.  Environmental  Protection 
Agency.  •> 

action:  Notice. 

SUimiAllv:,J^Iatfqe  is  heceby  given  that, 
pursuant  to  secHpn  1424(e)  of  the  Safe 
Drinking  Wate^ct  tfie  Administrator 
of  the  U.S.  Envut>nmental  Protection 
Agency  (EPA)  has  determined  that  the 
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New  Jersey  Coastal  Plain  Aqutfer 
System,  underlying  the  New  Jersey- 
Coastal  Plan  Area,  is  the  sole  or 
principal  source  of  drinking  water  for 
the  Counties  of  Monmouth,  Burlington, 
Ocean.  Camden,  Gloucester,  Atlantic 
Salem,  Cumberland,  Cape  May  and 
portions  of  Mercer  and  Middlesex 
Counties,  New  Jersey,  and  that  the 
acquifer,  if  contaminated,  would  create 
a-signiHcant  hazard  to  public  health.  As 
a  result  of  this  action  0>A  will  review 
Federally-assisted  projects  (projects 
which  receive  Federal  financial 
assistance  through  a  grant,  contract, 
loan  guarantee,  or  otherwise)  proposed 
for  construction  in  a  project  review  area 
which  includes  the  New  Jersey  Coastal 
Plain  Area  and  a  portion  of  the  aquifer 
streamflow  source  zone.  The  streamflow 
source  zone  includes  upstream  portions 
of  the  Delaware  River  Basin  in  the 
States  of  Delaware,  New  Jersey,  New 
York  and  Pennsylvania.  Federally- 
assisted  projects  will  t>e  reviewed  to 
ensure  that  they  are  designed  and, 
constructed  so  that  they  do  not  create  a 
significant  hazard  to  public  health. 
Projects  outside  of  the  project  review 
area  but  within  the  streamflow  source 
zone  will  be  reviewed  if  they  require  an 
Environmental  Impact  Statement  (EIS). 
dates:  This  determination  shall  be 
promulgated  for  purposes  of  judicial 
review  at  l.-OO  P.M.  Eastern  Time  on  July 
7. 1968.  This  determination  shall  become 
effective  on  August  8. 1988. 
AOOMESSES:  The  data  on  which  these 
findings  are  based,  detailed  maps  of  the 
New  Jersey  Coastal  Plain  Area,  and  the 
project  review  area,  a  compilation  of 
public  comments  and  the  Agency's 
response  to  those  comments,  are 
available  to  the  public  and  may  be 
inspected  during  normal  business  hours 
at  the  U.S.  ^vironmental  Protection 
Agency.  Water  Management  Division, 
26  Federal  Plaza.  New  York.  New  York 
10278.  In  addition,  copies  of  a  map 
showing  the  designated  ariea  and  a 
responsiveness  summary  to  public 
comment  are  available  upon  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Malleck.  Chief.  Office  of  Ground 
Water  Management.  Water 
Management  Division,  26  Federal  Plaza, 
New  York.  New  Ywk  10278  (212)  264- 
5635. 

SWPUMENTARV  INFORMATION:  Notice  is 
hereby  given  that  pursuant  to  section 
1424(e)  of  the  Safe  Drinking  Water  Act 
(42  U-S-C  300f.  300h-3(e).  Pub.  L  9»- 
523),  the  Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
has  determined  that  the  New  Jersey 
Coastal  Plain  Aquifer  System, 
underlying  the  New  Jersey  Coastal  Plain 
Area,  is  the  sole  or  principal  source  of 


drinking  water  for  the  Counties  of 
Monmouth.  Burlington,  OceaDj  Camden, 
Gloucester.  Atlantic,  Salem, 
Cumberland  Cape  May  and  portions  of 
Mercer  and  Middlesex  Counties.  New 
Jersey.  Pursuant  to  secti(Mi  1424(e), 
Federally-assisted  projects  proposed  for 
construction  in  the  New  Jersey  Coastal 
Plain  Area  and  the  project  review  area    . 
within  pOTtions  of  its  streamflow  source 
zone  will  be  subject  to  EPA  review.  The 
streamflow  source  zone  for  the  New 
Jersey  Coastal  Plain  Aquifer  System 
includes  upstream  portions  of  the 
Delaware  River  Basin  in  the  States  of 
Delaware  (New  Castle  County).  New 
Jersey  (Mercer-part,  Hunterdon-part, 
Sussex-part,  and  Warren  Counties), 
New  York  (Delaware,  Orange,  Sullivan 
and  Ulster  Counties),  and  Pennsylvania 
(Berics-part,  Bucks,  Carbon-part, 
Chester-part,  Delaware,  Ladcawanna- 
part.  Lancaster.  Lehigh.  Luzeme-part 
Monroe  Montgomery,  Northampton, 
Philadelphia.  Pike,  Schuykill  and  Wayne 
Counties).  The  project  review  area 
includes  that  portion  of  the  streamflow 
source  zone  which  lies  within  two  miles 
of  the  Delaware  River  in  the  States  of 
New  Jersey  (in  Mercer,  Hunterdon, 
Sussex  and  Warren  Counties),  Delaware 
(in  New  Castle  County),  Pennsylvania 
(in  Delaware,  Philadelphia,  Bucks. 
Monroe,  Northampton.  Pike  and  Wayne 
Counties)  and  New  York  (in  Delaware, 
Orange  and  Sullivan  Counties). 

I.  BackgrouiHl 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act  states:  (e)  If  the 
Administrator  determines,  on  his  own 
initiative  or  upon  petition,  that  an  area 
has  an  aquifer  which  is  the  sole  or 
principal  drinking  water  source  for  the 
area  and  which,  if  contaminated  would 
create  a  significant  hazard  to  public 
health,  he  shall  publish  notice  of  that 
determination  in  the  Fedafal  Register. 
After  the  publication  of  any  such  notice 
no  commitment  for  Federal  financial 
assistance  (through  a  grant,  contract 
loan  guarantee,  or  otherwise)  may  be 
entered  into  for  any  project  which  the 
Administrator  determines  may 
contaminate  such  aquifer  through  a 
recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  but  a 
commitment  for  Federal  financial 
assistance  may,  if  authorized  under 
another  provision  of  law.  be  entered  into 
to  a  plan  or  design  the  project  to  assure 
that  it  will  not  so  contaminate  the 
aquifer. 

On  December  4, 1978  the 
Environmental  Defense  Fund.  Inc:  and 
the  Sierra  Club  New  Jersey  Chapter 
petitioned  the  EPA  Administrator  to 
determine  that  the  Counties  of 
Monmouth,  BurUngton.  Ocean,  Camden, 


Gloucester,  Atlantic^  Salem.       . 
Cumberland,' Cape  May  and  portions  of 
Mercer  and  Middlesex  Counties,  New 
Jersey,  constitute  an  area  whose  aquifer 
system  is  "the  sole  or  principal  drinking 
water  source  for  the  area  and  which,  if 
contaminated,  would  create  a  significant: 
hazard  to  public  health."  On  March  21, 
1979.  EPA  publifthed  the  petition  in  the 
Federal  Register.  Public  hearings  on  the 
petition  request  were  held  May  1. 15  and 
17, 1979  in  Lindenwold.  Trenton. 
Freehold  and  Pomona,  New  Jersey.  A 
May  19. 1983  Federal  Register  notice 
announced  the  availability  of  additional 
technical  information  and  the  extension 
of  public  comment  period  to  July  15. 
1983. 

n.  Basis  for  Detemiination 

Among  the  factors  to  be  considered 
by  the  Administrator  in  connection  with 
the  designation  of  an  area  under  section 
1424(e)  are: 

(1)  Whether  the  aquifer  is  the  area's 
sole  or  principal  source  of  drinking 
water  and  (2)  whether  contamination  of 
the  aquifer  would  create  a  significant 
hazard  to  public  health. 

On  the  basis  of  information  available 
to  this  Agency,  the  Administrator  has 
made  the  following  findings,  which  are 
the  basis  for  the  determination  noted 
above: 

(1)  The  New  Jersey  Coastal  Plain  Area 
depends  upon  the  underlying  Coastal 
Plain  Aquifer  System  for  seventy-five  ' 
(75)  per  cent  or  more  of  its  drinking 
water  to  serve  3  million  people. 

(2)  Data  show  that  the  formations  of 
the  New  Jersey  Coastal  Plain  Area  are 
hydrologically  interconnected  such  that 
they  respond  collectively  as  an 
interrelated  aquifer  system. 

(3)  If  the  aquifer  system  were  to 
become  contaminated,  exposure  of  the 
persons' served  by  the  system  would 
constitute  a  significant  hazard  to  public 
health. 

(4)  Alternative  supplies  capable  of 
providing  fifty  (50)  per  cent  or  more  of 
the  drinking  water  to  the  designated 
area  are  not  available  at  similar 
economic  costs. 

The  New  Jersey  Coastal  Plain  Aquifer 
System  is  highly  susceptible  to 
contamination  through  its  recharge  zone 
firom  a  number  of  sources,  including  but 
not  limited  to.  chemical  spills,  leachate 
fit)m  landfills,  stormwater  runoff, 
highway  de-icing,  faulty  septic  systems, 
wastewater  treatment  systems  aind 
waste  disposal  lagoons.  The  aquifer  is 
also  susceptible  to  contamination  to  a 
lesser  degree  from  the  same  sources 
through  its  streamflow  source  zone. 
Since  ground-water  contamination  can 
be  difficult  or  impossible  to  reverse 
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completely^ind  since  the  acqaifer  in  this 
area  is  solw  cr  principally  relied  upon 
for  drinking  [water  purposes  by  the 
population  ;0f  the  New  Jersey  Coastal 
Plain  Area>  Contamination  of  the  aquifer 
could  pose  a  significant  hazard  to  public 
health. 


oTdieNewleEsey 
Ana  Aquifar  System,  Its 
and  Its  Streamflow 


III.  DeseHi 
Coastal; 
Rachaige! 
Source  ^piia 

The  Newj  tersey  Coastal  Plain  Aquifer 
System  consists  of  a  wedge-shaped 
mass  of  nncpnso^dated  sediments 
composed  (jn  clay,  silt,  sand  and  gr^eL 
llie  wedgdtiins  to  a  feathered  edge 
along  the  FallLine  and  attains  a 
thickness  of  over  6,000  feet  at  the  tip  of 
Cape  May  County,  New  Jersey. 

These  secfments  range  in  age  from 
Cretaceouai|  to  Holocene  and  can.be 
classified  aU  continental,  coastal  or 
marine  deppsits.  There  are  five  majof 
aquifers  within  the  Coastal  Plain 
Aquifer  Sys^m.  They  are  the  Potomac- 
Raritan-Mi^thy  Aquifer  System. 
Englishtowfi  Aquifer,  Wenonah^ount 
Laurel  Aquifer.  Kirkwood  Aquifer  and 
the  Cohansj^  Aquifer.  Natural  rechai^ 
to  the  New  jersey  Coastal  Plain  Aquifer 
System  occMrs  primarily  through  direct 
precipitatio^  on  the  outcrop  area  of  the 
geologic  fontiatipns.  A  smaller 
component  Ipf  natural  recharge  to  the 
deeper  lay^iis  of  the  system  occurs  by 
vertical  leakjage  from  the  upper  layers. 
This  accounts  for  a  small  percentage  of 
the  total  amount  of  rechai^e;  however, 
over  a  larg^  area  and  a  long  period  of 
time  the  ani(^unt  of  water  trensmitted 
can  be  significant. 

The  New||ersey  Coastal  Plain  Aquifer 
discharges  t6  the  surface  through 
streams,  springs  and  evapotrunspiration. 
Many  strefaras  ultimately  flow  into  bays 
or  directly  into  the  ocean.  Development 
of  the  grouii4-water  reservoir  as  a  water 
supply  souitie  constitutes  another 
discharge  component  which  today 
accounts  for  a  significant  portion  of 
dischaige  ftom  the  overall  system.  In 
certain  areai  (e.g.  along  the  Delaware 
River)  heavki  pumping  has  caused  a 
reversal  in  \%e  normal  discharge  from 
the  aquifer  [lUritan-Magothy)  such  that 
the  surface  stream  (Delaware  River) 
now  recharges  the  aquifer.  This 
phenomenon  implies  that,  in  addition  to 
the  New  Jei^ey  Coastal  Plain  Area,  the 
Delaware  Rjiirer  Basin  wjthin  Delaware, 
New  Jersey,  (Pennsylvania  and  New 
York  must  b«  regarded  as  a  streamflow 
source  zona  an  upstream  headwaters 
area  which  c  rains  into  a  rechai^ge  zone). 


whiclv  flown 


into  the  Coastal  Plain  Area. 


IV.  Infomiatioa  Utilized  in 
Detenninatioa 

The  information  utilized  in  this  ' 
determintftion  includes  the  petition, 
written  and  verbal  comments  submitted 
by  the  public,  and  various  technical 
publications.  The  above  data  are 
available  to  the  public  and  may  be 
inspected  during  normal  business  hours 
at  tiie  U.S.  Environmental  I^ection 
Agency,  Region  II.  Water  Management 
Division.  28  Federal  Plaza.  New  York. 
New  Yoric  10276. 

.V>  Project  Review       - 

laiien  tiie  EPA  Adniinisti-ator 
publishes  his  determination  for  a  sole  or 
principal  drinking  water  source,  no 
ccnnmltment  for  Ffederal  finandal 
assistance  may  be  may  if  the 
Administrator  finds  that  the  Federally- 
assisted  project  may  contaminate  the 
aquifer  through  a  recharge  zone  so  as  to 
create  a  significant  hazard  to  public 
healtii.  ..  Safe  Drinking  Water  Act 
section  1424(e),  42  U.S.C.  300h-3(e).  In 
many  cases,  these  Federally-assisted 
projects  would  also  be  anal>-zed  in  an 
"Ehvironmental  Impact  Statement"  (HIS) 
under  the  National  Environmental  Ftolicy 
Act  (iNEPA).  42  U.S.C  4332(2)(q.  All 
EISs,  as  well  aS  any  other  propoised 
Federal  actions  affecting  an'  ^A 
program  or  responsibility,  are  required 
by  Federal  law  (under  the  so-called 
"NEPA/309"  process)  >  td  be  reviewed 
and  commented  upon  by  the  EPA 
Administrator.  Therefore,  in  order  to 
streamline  EPA's  review  of  the  possible 
environmental  impacts  on  designated 
aquifers,  when  an  action  is  analyzed  in 
an  EIS,  the  two  reviews  will  be 
consolidated,  and  both  authorities  will 
be  cited.  The  EPA  review  (under  the 
Safe  Drinking  Water  Act)  of  Federally- 
assisted  projects  potentially  affecting 
sole  or  principal  source  aquifers,  will  be 
included  in  the  EPA  review  (under  die 
"NEPA/309"  process)  of  any  EIS 
accompanying  the  same  Federally- 
assisted  project.  The  letter  transmitting 
EPA's  comments  on  tiie  final  EIS  to  the 
lead  agency  will  be  the  vehicle  for 
informing  the  lead  agency  of  EPA's 
actions  under  section  1424(e). 

All  Federally-assisted  proposed 
projects  will  be  reviewed,  within  the 
New  Jersey  Coastal  Plain  Area 
(Counties  of  Monmouth,  Burlington. 
Ocean,  Camden,  Gloucester,  Atiantic, 
Salem.  Cumberland  and  Cape  May,  and 
portions  of  Mercer  and  Middlesex 
Counties,  New  jersey  (ss  delineated  on 
maps  included  in  the  petition),  and  that 


■  42  U.S.r..  i  7009  requires  EPA  t»  conduct  this 
•review.  The  ••309"  in  a  •NEPA/SOB '  derives  from  the 
original  sounSe  of  thip  general  requirement:  Section 
309  of  the  Clran  .Mr  Ac!. 


portion  of  the  streamflow  source  zone 
which  lies  within  two  miles  of  the 
•Delaware  River  in  the  States  of  New 
Jersey  (in  Mercer,  Hunterdon.  Sussex 
and  Warren  Counties).  Delaware  (in 
New  Castie  Count)').  Pennsylvania  (in 
Delaware.  Philadelphia,  Bucks.  Mcmroe. 
Northampton.  IMke  and  Wayne 
Counties)  and  New  York  (in  Delaware. 
Orange  and  Sullivan  Counties)  (as 
delineated  on  m<ips  included  in  the 
public  record).  Outside  the  New  Jersey  ■ 
Coastal  Plain  Area  and  further  than  two 
'  miles  from  the  Delaware  River  m  the 
streamflow  source  zone,  only  those 
Federelly^ssisled  proposed  projects 
requiring  the  preparation  of  an  EIS  «vill 
be  reviewed.  The  Agency  has  chosen  a 
two-mile  limit  for  the  project  review 
area  along  the  Delaware  River  based  on 
the  climate  and  hydrologic  setting  of  the 
area.  The  two-mile  distance  is 
consistent  with  the  two-mile  re\iew 
radius  included  in  the  EPA  guidelines 
for  Ground-Water  Classification  and  is 
protective  of  human  health. 

VI.  Summary  and  Discussion  of  Public 
Comments 

There  has  been  much  controversy 
over  the  possible  desi^iation  of  this 
aquifer  system.  The  majority  of  the 
conunents  from  Ihe  original  1970  public 
hearing  were  in  direct  opposition  to 
such  a  designation.  More  than  half  of  all 
responses  received  .were  against 
..designation.  Several  commente.rs  felt 
constrained  by  the  original  comment 
period  and  thereby  requested  an 
extension.  EPA  complied  with  this 
request  on  two  occasions,  once  by 
annoimcing  at  the  four  public  hearings  it 
held  throughout  the  area  under 
consideration  that  the  agency  had 
extended  the  formal  comment  period 
from  May  14. 1979.  to  December  31, 1979, 
and  again  in  a  May  19. 1983  Federal 
Register  Notice  that  annotmced  the 
availability  of  additional  infonnation 
and  extension  of  the  pubUc  comment 
period  to  July  15, 1983.  Although  a 
niunber  of  ground-water  protection 
measures  are  available  at  the  Federal, 
State  and  local  level,  none  of  these, 
either  individually  or  collectively,  permit 
EPA  to  act  as  direcUy  as  wotild  a  sole 
soivce  aquifer  desi^ation  in  the  review 
and  approval  of  Federally-assisted 
projects.  In  addition,  EPA  feels  that  the 
sole  source  project  review  process  will 
foster  integration  rather  than  duplication 
of  environmental  review  efforts. 
Memoranda  bf  Understanding  have 
been  negotiated  with  various  Federal 
agencies  with  the  purpose  of 
streamlining  the  review  process  and 
minimizing  project  delays.  Most  of  the 
commenters  expressed  concern  that  a 
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designation  would  be  a  duplication  of 
efforts  already  existing  on  tke  stats  and 
local  levels.  Some  commenters  feh  that 
a  sole  soerce  aqaifer  dengnation  wotiid 
give  EPA  the  po«ver  to  reject  any 
appficatioos  far  FederaSy^tiiuied 
proiecto  in^Bscriniiiiately  and  lo  tietay 
any  ynifeot  wuleiway.  Another  main 
concern  of  many  conmenters  was  tiial  a 
designati«n  waiM  catoe  a  aktong 
negative  economic  impact  on  yie  area  ki 
question  and  curtail  needed 
dewihyment,  tfaita  eliminating  )obs.  QPA 
is  sympathetic  to  the  concerns  of  the 
commenters;  however,  the  Agency  feels 
that  a  aole  aouroe  aquifcr  designation 
wodd  not  interfeis  with  economic 
.devekfment.  Federal  finandal 
assistance  will  be  withheld  only  in  (hose 
instances  where  it  is  determlaeiil  that  a 
propoaed  project  nmy  contaminate  the 
Hoqnifier  so  as  to  create  a  significant 
hazard  to  public  hteaMi  and  no 
acce|rtab)e  wanedial  measures  are 
avaiiabie  to  prevent  the  poieatial 
hazard. 

Dated:  |une  W.  1988. 
LMM.Thama«, 

Administrator. 

(FR  Doc.  88-14293  Filed  6-23-88:  8:45  amj 

BILLING  CODE  tStO-SO-n 

(OnS-99MS;  l«L-S4M4i 

Toxic  and  iiazanlou*  Subctaneee; 
Certain  Chemicala  Premamtfacture 
Notioea 

AGENCV:  &ivironfflental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 


K  Section  S|a}(l)  of  die  Toxic 
Substances  Control  Act  rrSCA)  requires 
any  person  who  intends  to  aunafacture 
or  impart  a  new  chemical  substance  to 
submit  a  premamdacture  notice  fPMN] 
to  EPA  at  least  90  days  before 
mannfactaire  or  import  coramenoes. 
Statatory  reqaireownts  for  section 
5(a)(l|  premamifacture  notices  are 
discussed  as  the  final  rale  peUished  in 
the  FedeEBi  Kegirtarof  May  13. 1983  (48 
FR  21722).  in  the  Fadeial  Re^star  of 
Novenabra- 11, 19M.  (49  FR  49089)  ftO 
CFR  723.299).  B>A  pahfahed  a  nde 
which  ff^nted  a  limited  exemption  from 
certaa  PUN  reqairemenls  for  certain 
types  of  polymers.  Notices  fw  sttdi 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt  Tliis  notice  aonoonces 
receipt  of  nine  such  PktNs  and  provides 
a  summary  of  each. 
DATES:  Close  of  Review  Periods: 

Y  e8-W2.  88-193— June  5. 198a 

Y  88-194— June  7, 1988. 

Y  «8-tre— May  17. 1988. 

Y  88-196-^une  8. 1988. 


Y  88-197— June  !«.  198a 

Y  88-198— June  la  198a 

Y  88-199— June  10. 198a 

Y  88-2eO-)une  23. 198a 

^OR  njfmieii  mfohimtiom  contact: 
Stepfhanle  Roan.  Premanufaoture  Notice 
Management  Branch.  (Swmical  Coattol 
Division  (TS-794).  Office  af  Toxic 
Substances.  Eavirbnmental  Protection 
Agency.  Rm.  B-Bll.  401 M  Street  SW.. 
Washiogton.  DC  20460  (202)  382^3725. 


Uae/RroducUoa.  (S)Afdiiteclural 
trade  sales  coating.  Prod,  taog/ei 
ConfidentiaL 


SUMCCMCHTAJIV  MRMMMIMK  Urn 

following  notice  contains  iafooutioa 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manB£Ktiaeecn  die  FMNs  received 
by  ^A.  Hie  complete  noa-oonfideatial 
docuoient  is  available  in  the  PiMic 
Reading  Boom  NE-G004  at  die  above 
address  between  8390  a.m.  and  440  p.mM 
Monday  through  FMday.  exciuding  legal 
'holidays. 

Y  88-192 

Mamifactarer.  Confidential. 

Chemical.  (G)  Hydroxy  function 
acrylic  resin. 

Use/Prodaction.  (S)  Coatings.  Prod, 
range:  ConfidentiaL 

Y8»-199 

Manafodurer.  Confidential. 
Chemical.  (GJ  Polyurethane  resin. 
Use/Production.  (S)  Coating,  ftod. 
range:  ConfidfentiaL 

Y  88-194 

ManufacliMvr.  Sybron  Chemicals  Inc. 

Chemical.  (G)  Copolymer  of  alij^batic 
esters  of  2^ropenoic  acid  with 
homocycCc  and  heterocyclic  aromatic 
vinyl  compounds,  reaction  production 
wiyb  aliphatic  polyam  ne. 

UseyProdvctioiu  (C)  Waste  and 
process  water  purification.  Prod,  rai^: 
ConfidentiaL 

Yto-ns 

Maimfacturer.  CoofideiitiaL 
Chemical.  (G)  Dibasic  acid  polyol 

polyester. 
Use/Prodttctioa.  (G)  Used  in  coa&^. 

Prod,  range:  ConfidentiaL 

Y  88-196 

Maaufacturer.  ConfidentiaL 

Chemical.  (S}  Rosin, 
dicyoiopentadiohe.  dimer  fatty  acid 
poljnner. 

Use/Prodacdaa.  (S)Madngink 
vehicles.  Prod,  range:  3XXMUna-3L700,009 
kg/yr. 

¥88-197 

Maav/actinvr.  Reichbold  Chemicals, 
Inc. 
Chemical.  (G)  Snnflower  ofl  aUcyd. 


Manafiictura:  ConfidentiaL 
Chemical.  (G)  iMiphatic  polyester 

urethane. 
Use/PwducUtm.  jCjroaliogt  ftod. 

range:  Confidential 

Yl 


Manufacturer.  C).  Osbom. 
CheomaJ.  fP)  Adyerter. 
Use/ProdacHam.  (S)  H^Mnted  and 
clear  fmiah.  iVad.  naue:  GoniidentaL 


A/o/i^/bc/uner.  ConfidentiaL . 

Chemical  (G)  Styrene/acnrlic 
copolymer. 

Use/Productioa.  Coatings  and  inks. 
Prod,  range:  ConfidentiaL 

Date:  fuse  13. 1888. 
Staya  Newbnrg  gliwi. 

Acting  Chief.  PMic  Data  Bnmck  If^omatiaa 
Maaagement  Diviaioa.  OSioe44  Toxic 
Substances. 

(FR  Doc.  88-14202  Rled  6-23-88: 8:4S  «m| 


FEOeRALCOMIIUNICATKMIS 
OOMyiSSION 


Public  Intonnadon  Coltodion 
Reqirirentgit  SubmlHad  lo  Offlca  of 
Management  and  Budg^  for  Raview 

]mne  W.  1W8. 

The  Fedcnd  Cemmunicattons 
Commiesian  has  submitted  die  foHowtng 
infomation  oonectwn  requirement  to 
0MB  for  review  and  oiearance  ander 
the  P^erwork  Recbictian  Act  of  1990  (44 
U.S.C.  3507). 

Copies  of  this  sabmissaoa may  be 
purchased  from  die  CanuBsaioa's  ct^y 
oootractor.  Irtternatioiial  Transcription 
Service,  (202)  857-.3aGa  2100  M  Street 
NW.,  Suite  140.  Waahii^trMi.  DC  28037. 
For  further  infnmntina  on  this 
subraission  contact  )«djr  fioley,  Federal 
Comnuuucations  Commission.  (202)  032- 
7513.  Persons  wishing  to  coauaent  on 
this  intormation  collection  should 
contact  Yvette  I^ynn.  Office  of 
Management  and  Budget.  Jleom  3235 
NEOB.  Washington.  DC  20503.  (202)  395- 
3785. 

QMB  Number:  3060-0025. 

rjl/Ze;  Application  for  Restricted 
Radiotelephone  Operator  Permit — 
Limited  Use. 

Form  Number  FCC  755. 

Actioa:  Revision. 

Re^ondeots:  Individuals  or 
households. 


M 
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Frequncy  of  Response:  One  time 
only. 

Estira^ied  Annual  Burden:  60ft 
Responses,  80  Hours. 

Needsi  fnd  Uses:  In  accordance  with 
.  the  ComMunications  Act  of  1934.  as 
amendeoii  applicants  must  meet  certain 
quaUncations  in  order  to  qualify  for  a 
radio  operator  license.  The  data 
submitted  on  FCC  755  aids  the 
Commission  in  determining  whether  or 
not  the  appUcant  possesses  these 
qualificaltions.  The  data  will  be  used  to 
identify  the  individual  to  whom  the 
license  it  issued  and  to  confirm  the 
individual  qualiries  for  the  license 
Federal  Coinmunications  Comniission. 
H.  Walker  f easier  m. 
Acting  Se^^tary. 
(FR  Doc  99-14261  Filed  fr-23-68;  ft45  omj 
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FEDERAit  MARITIME  COMMISSION 
Item  Subifimed  for  OMB  Review 

The  Faqeral  Maritime  Commission 
hereby  gites  notice  that  the  following 
has  beenj  submitted  to  OMB  for  review 
pursuant!^  the  Paperwork  Reduction 
Act  of  ISO)  (44  U.S.C.  3501.  et  seg.). 
Requests  lor  information,  including 
copies  of  the  collection  ofinformation 
and  supporting  documentation,  may  be 
obtainedifrom  John  Robert  Ewers, 
Director,  iBureau  of  Administration, 
Federal  Maritime  Commission,  1100  L 
Street,  NW.,  Room  12211.  Washington, 
DC  20573,  telephone  number  (202)  523- 
5866.  Comments  may  be  submitted  to 
the  agency  and  to  the  Office  of 
Informat^n  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  the  Federal  Maritime 
Commission,  within  15  days  after  the 
date  of  the  Federal  Registw  in  which 
this  notice  appears. 

Sununai^l  bf  Item  Submitted  for  OMB 
Review  4B  CFR  Part  581 

The  Fedbral  Maritime  Commission 
requests  clearance  for  an  amendment  to 
46  CFR  5^1.7  to  allow  filing  parties  to 
amend  eenential  terms  of  service 
contracts!  in  cases  of  admmistrative  or 
clerical  eitor.  Ocean  common  carriers 
and  conf^tences  claims  must  be  filed 
within  30  days  of  the  filing  of  the 
contract  and  be  accompanied  by  a  letter 
of  transmittal,  appropriate 
documentation,  and  affidants  from  all 
parties  toi  the  contrdcts. 

The  Commission  estimates 
approximj^tely  130  respondents  land  8580 
annual  mahhours  fot  46  CFR  581  overall; 
the  increii^Bntal  burden  associated  with 
this  amendment  is  also  included  therein. 


Total  estim&ted  annual  cost  to  the 

Government  for  this  amendment  is 

$130,000;  estimated  annual  cost  to  the 

public  is  $130,000. 

Iiweph  C  Polkiag. 

Secretary. 

[FR  Doc.  88-14287  Filed  6-23-88;  8:4S  amj 
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GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collection 
Activitiee  Under  OMB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0093,  Transportation  Discrepancy 
Report.  SF-361. 

aqency:  Travel  and  Transportation 
Management  Division.  Federal  Supply 
Service.  GSA. 

AOORCSSES:  Send  comments  to  Bruce 
McConnell.  GSA  Desk  Officer.  Room 
3235.  NEOB.  Washington.  DC.  20503. 
and  to  Mary  L  Cunningham.  GSA 
Clearance  Officer,  General  Services 
Administration  (CAIR),  F  Street  at  18th 
NW..  Washington.  DC  20405. 

Annual  Reporting  Burden:  Firms 
responding,  180:  responses.  180  per  year; 
average  hours  per  response.  1;  burden 
hours.  180.  PURPOSE:  Standard  Form 
(SF)  361  is  the  first  step  taken  by 
agencies  or,  in  a  few  cases,  by 
contractors  acting  as  agents  for 
agencies,  to  document  loss,  damage,  or 
other  discrepancy  which  may  result 
from  the  movement  of  freight  by 
commercial  transportation  companies. 

FOR  RIRTHER  mPORMATION  CONTACT: 

E.R.  Kelliher,  (703)  557-1261.  COPY  OF 
PROPOSAL:  Readers  may  obtain  a  copy 
of  the  proposal  from  the  Information 
Collection  Management  Branch  (CAIR), 
Room  3014,  GS  Bldg.,  Washington.  DC 
20405.  or  by  telephoning  202-535-7074. 

Dated:  June  17, 1988. 
Emily  C  Karam. 

Director,  Information  Management  Division 
(CAI). 

(FR  Doc.  88-14322  Filed  6-23-68:  8:45  am] 

BILUNO  CODE  W20-24-M 


Agency  Information  Collection 
Activities  Under  OMB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0038.  Uniform  Tender  of  Rates 


and/or  Charges  for  Transportation 
Services,  Optional  Form  280.  This  form 
is  used  by  carriers  to  identify  rates, 
charges,  serx-ices.  and  limitations  on 
whidi  they  base  their  offers  to  transport 
Government  personnel  and  goods  from, 
to.  and  between  specified  cities  and 
localities. 

Agency:  Travel  and  Transportation 
Management  Division  (FBT).  GSA. 

Addresses:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer.  Room 
3235.  NEOB.  Washington,  DC.  20503, 
and  to  Mary  L  Cunningham,  GSA 
Clearance  Officer.  General  Services 
Administration  (CAIR),  F  Street  at  18th. 
NW.,  Washington,  DC  20405. 

Annual  reporting  burden:  Firms 
responding,  29.500;  responses.  1  (avg.) 
per  yean  average  hours  per  response,  1: 
burden  hours,  29,5tX). 

For  further  information  contact:  E.  R. 
Kelliher,  703/557-1261. 

Copy  of  proposal:  A  copy  of  the 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR).  Room  3014,  GS  Bldg.. 
Washington.  DC  20405.  or  by 
telephoning  202-535-7074. 

Dated:  June  17. 1988. 

Emily  C  Karam. 

Dire'ctor,  Information  Management  Dixisiop 
(CM). 

[FR  Doc.  88-14315  Filed  6-23-88;  8:45  amJ 

MLUNG  CODE  6«2»-24-M 


Report  on  Amended  System  of 
Records  Under  the  Privacy  Act  of  1974 

agency:  General  Services 
Administration. 

action:  Notification  of  amended  system 
of  records. 

summary:  The  purpose  of  this  document 
is  to  give  notice,  under  the  provisions  of 
the  Privacy  Act  of  1974,  5  U.S.C.  552a.  of 
intent  to  amend  a  system  4)f  records 
being  maintained  by  GSA.  The  system 
of  records,  Personnel  Information 
Resources  System  (PIRS),  GSA/PPFW-8. 
will  be  amended  to  update  location 
addresses  and  clarify  notification 
procedures  for  personnel  records.  No 
additional  information  or  routine  uses 
are  created.  As  no  new  information  is 
being  collected  by  GSA.  the  proposed 
amendment  is  not  considered  as  befflg 
within  the  purview  of  the  provisions  of  5 
U.S.C.  552a(o)  which  should  require 
submission  of  an  altered  report  to 
Congress  and  the  Office  of  Management 
and  Budget. 

DATES:  Anylhterested  party  may  submit 
written  comments  about  this  amended 
system.  Comments  must  be  received  on 
or  before  July  25. 1988.  The  amendments 
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will  become  effective  witiiout  furtker 

notice  on  July  2S.  1988,  unless  comments 

are  received  that  would  result  in  a 

contrary  decisioiL 

AOORESS:  Additess  comioeats  to  the 

General  Services  Administration 

(CAIR).  Washington.  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Alexandra  MallHS.  GSA  Privacy  Act 

OfTicer.  telephone  (202]  535-7983. 

Badcground 

Tbe  system  of  records.  Pttsonoel 
Information  Resources  System  {PIRS). 
CSA/PPFM-a.  is  being  amended  to 
I'pdate  location  addresses  and  clarify 
notification  procedures  for  personnel 
rocords.  The  system  of  records  notice 
was  last  published  in  the  Federal 
Rupster  on  January  2. 1985. 50  FR  177. 

The  amended  system  of  records  is  as 
folloM's: 

GSA-PPRM-8 

SYSTEM  name: 

Personnei  information  Resoaroes 
System  (PISS|. 


SYSTEM  location: 

This  system  of  records  is  located  in 
the  General  Services  Administration 
Central  Office  service  and  staff  ofGces; 
commissions,  and  small  ^encies 
serviced  by  GSA;  and  other  GSA  offices 
at  the  following  addresses: 
GS  Building,  18th  and  F  Streets  NW.. 

WashinglOA.  DC  20405. 
Crystal  Mall  Building  4. 1941  Jefferson 

Davis  Highway.  Arlington.  VA  20406. 
GSA  Regional  Office  Building.  SevenUi 

and  D  Streets,  SW..  Washington,  DC 

20407. 
Jacob  K.  Javits  Federal  Building.  26 

Federal  Plaza,  New  York,  NY  16278. 
Regional  Office  Beilding.  Ninth  and 

Market  Streets,  Philade^^,  PA 

19107. 
Richard  B.  RusseU  Federal  Building.  75 

Spring  Street  SW..  Adenta.  GA  30303. 
John  C  Kbcz^nki  Federal  Buildtag,  238 

South  Deaiiiom  Street.  Chio^.  IL 

aOttM. 
General  Services  Administration,  1500 

East  Baonister  Road.  Kansas  City.  MO 

64131. 
General  Services  Adntinistratiai.  819 

Taylor  Street,  Fort  Worth.  TX  76102. 
General  Services  Administration,  525 

Market  Street.  San  Francisco.  CA 

95105. 


NOTIFICATION  PHOCEOURES: 

Inquiries  by  individuals  ^ould  be 
addressed  to: 

a.  Director  of  Personnel.  General 
Services  Administration  (CP).  18th  and  F 


Streets.  NW.  Washington.  DC  20465: « 
the  Regional  Personnei  C^cerat  the 
addremetf  listed  above  for  persoond 
records. 


Dated:  June  13. 1988. 
EoMlyCiCaiMn. 

Director.  Information  MaaagemeatDiimk 
^  Doc.  £8-14130  Filed  »-<23-«l: «:«»  Mi4 

MUING  CODE  6S30-34-M 


DEPARmENT  OF  HEALTH  AND 
HUMAN  SERVJCeS 

Office  of  Xhm  Secretery 


Agency 
of 


tDtheOMce 


Each  Friday^the  Departaent  of  HeaMi 
and  Human  Services  (HHS)  publishes  a 
list  of  information  coUectton  packages  it 
has  sabmitted  to  the  Office  of 
Management  and  Budget  (OMB]  for. 
clearance  in  compliance  with  the 
Paperwork  Redaction  Act  (44  U.S.C 
Chapter  35).  The  follovnhg  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  June  17. 1988. 

Public  HeakhServioe 

(Call  Reports  Clearance  Officer  on  202-245- 
2160  for  copies  of  pat^age) 

Food  and  Dkng  Adeie  lislrafioo 

1.  Performance  Standards 
Development— OSflO-0072— The  FDA  is 
authorized  under  section  514  of  the 
FD&C  Act  to  develop  and/ or  establish 
performance  standards  for  medical 
devices.  The  receipt  and  evaluation  of 
this  information  permits  FDA  to  ensure 
that  the  proposed  standard  provides 
reasonable  assnrance  of  the  safety  and 
effectiveness  of  the  device. 
Respondents:  Business  or  other,  for 
profit.  Nomber  of  Respondents:  5 
honseholds.  Number  ^Respondents: 
300;  Freqhency  of  Response:  On 
occasion;  Estimated  Awuial  Burden:  440 
hours. 

2.  Medicated  Peed  AppbaOion—vnf^ 
0011 — Provides  the  Agency  with  the 
infomatian  required  to  aid  in  the 
assurance  that  medicated  fieeds  witi  he 
manufactured  in  accordance  with  FD&C 
Act  and  regulations  concerning  proper 
manufacture  of  new  aniRial  drag 
premixes.  Resipondents:  Famn,  business 
or  other  for  proHt — Small  business 
organizations:  Number  of  Respondents: 
6,000;  Frequency  of  Response:  One-time: 
Estimated  Annua!  Burden:  12,000  hours. 

OMB  Desk  Officer  Shaonah  Koss- 
McCaUum. 


Social  Seoerity 

(Call  Reports  Clearance  Officer  on  301-^&- 
4149  forospies  of  padcagej 

1.  Application  for  Search  of  Census 
Records  for  Proof  c/Age—OOdO-OO0!7— 
The  information  collected  by  this  form 
provides  tbe  U.S.  Census  Bureau  with 
sufficient  identi^ng  inftirtaation  about 
an  individual  to  alhNiv  a  search  of  their 
records.  If  the  person  is  located  by  the 
Census  Bureau,  their  respoese  can  be 
used  by  SSA  as  proof  of  ^ge. 
Respoodents:  Individuak  or  houseboU: 
Number  of  Respondents:  fiflUUQ: 
Frequency  of  Response:  On  occasion; 
Estimated  Annual  Burden:  12.000  hours. 

2.  Application  for  benefits  Under  a 
U.S.  International  Soa'al  Security 
/l^reeme77<— 0960-0448— The 
information  collected  by  tins  form  is 
needed  to  determine  e  ciahnanfs 
eligibility  to  ieliieuieiit.  aonmraa^s  or    ' 
disability  benefits  from  theU.S.  or  from 
a  tiUMitfyw^ich  bas  entered  into  a 
social  security  aflreement  with  tbe  US. 
Respondents:  bidividuals  or  households; 
NuBiber  of  RespondentK  ffluGOO: 
Frequency  of  Respoaee:  On  occasion; 
Estimated  Amnal  Bordene  3^33  hours. 

X  Misimg  and  Discrepant  Woge 
Reports  LeMerxi»d  Questionnaires — 
0960-0O2— The  iafonMtion  collected 
by  (his  letter  and  these  qweetionnatres 
will  be  ohtained  from  eeqiloyets  and 
will  be  ttsed  to  coirecdy  post  w^es  to 
an  employee's  social  sociirity  eanw^ 
record.  The  affected  peUtc  is  comprised 
of  employers  wi  A  eiissiiig  or  tliscrepant 
wage  repiorts.  Respondenls:  Busmess  or 
other  non-prefit;  Namber  of 
Respondents:  526,900;  Frequcnqr  of 
Response:  On  occasion;  Estimated 
Aimual  Burden:  132,225  hours. 

OMB  Desk  Officer  Shannon  Koss- 
McCallum. 

Heaith  Caie  Fin—ring  AdtaiinistriHon 

(Call  Reports  Clearance  Officer  on  901-594- 
1238  ibr  cojNes  of  packagel 

1.  Long  Term  Care  Sunney  Report 
Forms— 0938-0400— The  Long  Term 
Care  Survey  Report  Forms  are  used  by 
State  AgCQcy  Surveyors  to  record  the 
results  of  their  surveys  of  ICFs  and 
SNFs.  These  forms  are  designed  to 
focus  review  on  tbe  outcomes  of  pataeat 
care  rather  than  on  tbe  structural  and 
procedural  requirements  emphasized  on 
traditional  surveys.  Respondents:  State 
or  local  government:  Number  of 
Respondents:  53;  Frequeiuy  of 
Response:  Annually;  Estimated  Annual 
Burden:  125.675  hours. 

OMB  Desk  OfSoer:  AMiaoQ  Herroo. 

As  mentioned  above,  copies  of  tiw 
infooaatian  collection  dear«ne 
packages  can  be  obtained  by  calling  tiie 
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Reports  Clear^e  Officer,  on  one  of  the 
foHowing  numbers:      . .  ' 

PHS:  202-24^2100 

HCTA:  301-^^1238    - 

FSA:  202-246M)652 

SSA:  301-g65)-4149 
.     OS:  202-245-6511 

OHDa  202-1^2-4415     " 

Written  conii^nts  and 
recommendatioM  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  ^propriate  OMB  Desk 
OfTicer  designated  above  at  the 
following  addijass:  OMB  Reports 
Management  Qoanch.  New  Executive 
OfRce  Building;  Room  3208.  Washington, 
DC  20503.  Atth:  Shannah  Koss- 
McCallum. 

Date:  June  21,  jl^  | 

Jaines  V.  Obarth^nr, 

Deputy  AssisUuit  $gcretaryfdr  Infomatkm 
ResoiHxxi  Manddmeat 
(FR  Doa  8B-1«3^  Filed  6-23-88: 8:45  am] 

MLUNG  CODE  418 


Food  and  I 


I  AchniiiiiliaiJuii 


Drug  AbuM  iMUvisory  Committoo; 
Renetwal 

AQENCV:  Food  f  hd  Drug  Administration; 
HHS. 

ACTION:  Notice 


SUMMJMV:  The  I^ood  and  Drug 
Administratatioti  announces  the 
renewal  of  the  Drug  Abuse  Advisory 
Committee  by  <he  Secretary  of  Health 
and  Human  Slices.  This  notice  is 
issued  under  tfaio  Federal  Advisory 
Committee  Act  4f  October  6. 1972  (Pub. 
L.  92-463. 86  Stat  770-776  (5  U.S.C.  App. 

date:  Authoriti'for  this  committee  will 
expire  on  May  81. 1990.  unless  the 
Secretary  form«Uy  determines  that 
renewal  is  in  the  public  interest. 

FOR  FURTHER  N^MMMATION  CONTACT: 

Richard  L.  Schmidt.  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857.  301-443- 
2765. 

Dated:  June  10, 1988.  j     . 

|ohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc  88-1427^  tiled  6-23-88: 8:45  am] 

MLUMB  CODE  411*  ^ 


Psyt^tophatmaldologic  Drugs  Advisory 

agency:  Food  and  IDrug  Administration: 
MMS, 

action:  Notice. 


summary:  The  Food  and  Dn^ 
Administration  announces  the  renewal 
of  the  Phychf^armacologic  Drugs 
Advisory  Committee  by  the  Secretary  of 
Health  and  Human  Services.  This  notice 
is  issued  under  the  Federal  Advisory 
Committee  Act  of  October  6, 1972.  (Pub. 
L  92-463. 86  Stat  770-776  (5  U.S.a  App. 
I)).  ^*^ 

date:  Au^rity  for  this  committee  will 
expire  on  ]une  4, 1966.  nnleas  the 
Secretaiy  fermally  determines  that 
renewal  ia  in  the  paUic  intezesL 

FOR  RMn«  wroRMimoM  contact: 
Richard  L  Schmidt  Cennnittee 
Management  C^k»  (HFA-306),  Food 
and  Dnreg  AdnHnivtratian.  5600  Hshers 
Lane,  Rockville.  MD  26657, 301-443- 
2765. 

Dated:  )unen.ige& 
|ohn  M.  Taylor. 

AssociateCommissionerfor  Regulatory 
Affairs. 

[FR  Doc  8»-14273  Filed  6-23-88;  8:45  amj 

MLUNQ  COOC  41«M)1-4I 


Pulmonafy-AHsrgy  Drags  Advisory 
Commniso;r 


aqency:  Food  and  Drug  Administration; 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  announces  the  renewal 
of  the  Puhnonary- Allergy  Drugs 
Advisory  Committee  by  the  Secretary  of 
Health  and  Human  Services.  This  notice 
is  issued  under  the  Federal  Advisory 
Committee  Act  of  October  6. 1972  (Pub. 
L.  92-463,  86  Stat.  770-776  (5  U.S.C  App. 
I)). 

date:  Authority  for  this  committee  will 
expire  on  May  30. 1990,  unless  the 
Secretary  formally  determines  that 
renewal  is  in  the  public  interest. 
for  further  information  contact: 
Richard  L.  Schmidt,  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
2765. 

Dated:  )une  16. 1988. 

John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc  88-14274  Filed  6-23-88: 8:45  am) 

BILUNO  COOE  4110-01-M 


[Docket  No.  88F-0194] 

Disogrin  Industrlss.  inc^  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Adminsitration. 
action:  Notice. 


summary:  The  Food  and  Drag 
Adminsitration  (FDA)  is  announcing 
that  Disogrin  Industries,  faic,  has  Hied  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provkie  for 
the  safe  use  of  a  polyurethane  resin 
prepared  by  the  reaction  of  the 
following:  epsilon-caprolactone 
polyester  with  polyethylene  glycol 
adipie  add  1,2-propanediol  copolymer; 
4.4'-diispcyanato-3.3'-dimethyl-l.l*- 
biphenyl;  1.4-butanedioI;  trimethylol 
propane;  and  polybutylene  glycol 
copolymer  with  toluene  diisocyanate.  all 
in  the  presence  of  triethylenediamine. 
The  polyurethane  resin  is  to  be  used  in 
rubber  articles  intended  for  repeated  use 
in  contact  with  food. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hortense  S.  Macon.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Adminsitration.  200  C 
Street,  SW.,  Washington.  DC  20204.  202- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sea  409(b){5}.  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  7B4007)  has  been  filed  by 
Disogrin  Industries,  Inc..  Grenier 
Industrial  Airpark,  Manchester.  NH 
03103.  proposing  that  §  177.2X100  Rubber 
articles  intended  for  repeated  use  (21 
CFR  177.2600)  be  amended  to  provide 
for  the  safe  use  of  a  polyurethane  resin 
prepared  by  the  reaction  of  the 
foHowing:  epsilon-caprolactone 
polyester  with  polyethylene  glycol; 
adipic  acid  1.2-propanediol  copolymer 
4.4*-dii80cyanato-3,3'-dimethyl-l.l*- 
biphenyl;  1.4-butanediol;  trimethylol 
propane;  and  polybutylene  glycol 
copolymer  with  toluene  diisocyanate,  all 
in  the  presence  of  triethylenediamine. 
The  polyurethane  resin  is  to  be  used  in 
rubber  articles  intended  for  repeated  use 
in  contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  an  environmental  impact 
statement  is  not  required  and  this 
petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  wiU  be 
published  vvith  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  June  16, 1988. 
Richard ).  Ronk. 

Acting  Director,  Center  for  Safety  and 

Applied  Nutrition. 

[FR  Doc.  86-14268  Filed  6-23-88;  8:45  am] 

BILUNO  COOe  41SO-01-M 
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(Docket  No.  88F-01M] 

Dow  CiMfnical  Co.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Dow  Chemical  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  ethylene-octene 
copolymers,  ethylene-octtoe-hexene 
copolymers,  ethylene-octene-butene 
copolymers,  ethylene-octene-propylene 
copolymers,  and  ethylene-octene-4- 
methylpentene-1  copolymers,  which 
contain  not  less  than  75  weight  percent 
of  polymer  units  derived  from  ethylene 
as  articles  or  components  of  articles 
intended  to  contact  food. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vir  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration,  200  C  Street  SW., 
Washington.  DC  20204.  202-472-5690. 

SUPPtEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  8D4091)  has  been  filed  by 
the  Dow  Chemical  Co..  1803  Bldg-.  Door 
7,  Midland,  MI  46674,  proposing  that 
§  177.1520  Olefin  polymers  (21  CFR 
177.1520)  be  amended  to  provide  for  the 
safe  use  of  ethyleneroctene  copolymers, 
ethylene-octene  hexene  copolymers, 
ethylene-octene-butene  copolymers, 
ethylene-octene-propylene  copolymer^. 
andethylene-octene-4-methylpentene-l 
copolymers,  which  contain  not  less  than 
75  weight  percent  of  polymer  units 
derived  from  ethylene  as  articles  or 
components  of  articles  for  use  in  contact 
with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  Hnds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulatioti  in  the 
Federal  Register  in  accordance^vith  21 
CFR  25.40(c). 

Dated,:  June  16. 198& 
Ricfaafd ).  Rank. 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc.  88-14280  Filed  ft-23-88;  8:45  am). 

BNJJNO  COOE  41«».01-ll 


[Dodcet  No.  8<E-0183] 

Determination  of  Reguiatory  Review 
Period  for  Purpoees  of  Patent 
Extension;  Naftin® 

AOENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Naftin* 
and  is  publi^ing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
address:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20657. 

FOR  FURTHER  INFORMAtlON  CONTACT: 

I.  David  Wolfsop,  Office  of  Health 
Affairs  (HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  medical  device,  food  additive, 
or  color  additive]  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  that  act.  a 
product's  regulatory  review  period  forms 
the  ba3is  for  determining  the  amount  of 
extension  an  applicant  may  receive. 

A  regulatory  review  period  consist^  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  perhut  the  clinical 
investigations  of  die  drug  becomes 
effective  and  runs  until  ^e  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a-regulatory 
review  period  may  count  toward  die 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 


FDA  recently  approved  for  marketing 
the  human  drug  product  Naftin* 
(naftifine  hydrochloride).  Naftin®  Cream 
is  indicated  for  the  topical  treatment  of 
tinea  cruris  and  tinea  corporis. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  Naftin® 
(U.S.  Patent  No.  4.282.251)  from  Sandoz 
Pharmaceuticals  Corp.  and  requested 
FDA's  assistance  in  determining  the 
patent's  eligibility  for  patent  term 
restoration.  FDA,  in  a  letter  dated  May 
24. 1968.  advised  the  Patent  and 
Trademark  OfHce  that  the  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  active 
ingredient,  naftifine  hydrochloride, 
represented  the  first  permitted 
marketing  or  iDse  of  that  active 
ingredient.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Naftin®  is  2,903  days.  Of  Uiis  time,  2,189 
days  occurred  during  the  testing  phase 
of  the  regulatory  review  period,  while 
714  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
March  21, 1980.  The  applicant  claims 
January  17, 1980.  as  the  effective  date  of 
the  first  investigational  new  drug 
application  (IND)*related  to  the 
approved  product.  However,  FDA  • 
records  indicate  that  the  first  INO 
became  effective  on  March  21, 1980, 
when  IND 17-148  was  removed  from 
clinical  hold. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
Human  drug  product  under  section 
505(bJ  of  the  Federal  Foo<^.  Drug,  and 
Cosmetic  Act:  March  18. 1986.  The 
applicant  claims  that  the  new  drug 
application  for  the  product  (NDA 19- 
599)  was  initially  submitted  on  March 
14. 1986.  However,  FDA  records  indicate 
that  NDA  19-599  was  received  on  March' 
18,1986. 

3.  The  date  the  application  was 
approved;  February  29. 1988.  FDA  has  . 
verified  the  applicant's  claim  that  NDA 
19-599  was  approved  on  February  29, 
1968. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations   . 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension. 
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this  applicant  j$eeks  730  days  of  patent 
term  extension^ 

Anyone  wi^  knowledge  that  any  of 
.the  dates  as  published  is  incorrect  may, 
on  or  before  August  23, 1988.  submit  to 
the  Dockets  Kf inagement  Branch 
(address  aboUe)  written  comments  and 
ask  for  a  redeUnninatioiL  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  December  21, 1988,  for  a 
determinaUoQ  regarding  whether  the 
applicant  for  extension  acted  with  the 
due  dilligence:  during  the  regulatory 
review  period.  To  meet  its  burden,  the 
petition  must  contain  sufficient  facts  to 
merit  an  FDA  investigation.  (See  H. 
Rept.  857.  Part  1, 98th  Cong.,  2d  Sess., 
pp.  41-42. 1964.)  Petitions  should  be  in 
the  format  sp^dfied  in  21  CFR  10.3a 

Comments  aful  petitions  should  be 
submitted  to  tpe  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  land  identified  with  the 
docket  number,  found  i"  brackets  in  the 
heading  of  thi^  {document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  0 
a.ni.  and  4  p.n).,  Monday  through  Friday. 

Dated:  June  1(.  1988. 
Stuart  L.  Nightia|ale, 

Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  8&-142p^  FUed  6-23-68;  8:45  am] 
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[Docket  Na  88M-0162] 

CIBA  Vision  O^rp^  Prcmaricet 
Approval  of  C^BA  Vision™  Lmw  Drops 

AOENCV:  Foodland  Drug  Administration; 
HHS. 

ACnOM:  Notici 


summary:  Th^  iFood  and>Drug 
Administration  (FDA)  is  announcing  its 
approval  of  thja  application  by  Ciba 
Vision  Corp.,  Atlanta,  GA,  for  premaricet 
approval  under  the  Medical  Device 
Amendments  df  1976,  of  the  Ciba 
Vision™  Lensi  props  for  use  to  lubricate 
and  rewet  sofi  [hydrophilic)  and  hard 
contact  lenses.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  RadiologipBl  Health  (CDRH) 
notified  the  apslicant.  by  letter  of  March 
31, 1988  of  thei  Approval  of  the 
application,    t 

date:  Petitions!  for  administrative 
review  by  Juiji  ^  1988. 
ADDRESS:  Wrikten  requests  for  copies  of 
the  summary  of  safety  and  e^ectiveness 
data  and  petitfjms  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-OOS),  Food  and  Drug 
Administration  Rm.  4-62, 5600  Fishers 
Lane,  RockvilH  MD  20657. 


FOR  HMTHBI INFORSMT10N  CONTACT: 
David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Food  and  Drug  Administration,  8757 
Georgia  Ave..  Silver  Spring,  MD  20910. 
301-427-7b4a 

SUPPLEMENTARV  MRMMATION:  On 
December  8. 1966,  Ciba  Vision  Corp., 
Atlanta,  GA  30348.  submitted  to  CDRH 
an  applicatioo  for  premarket  approval  of 
the  Ciba  Vision™  Lens  Drops.  The  Gba 
Vision™  Lens  Drops  are  indicated  for 
use  to  lubricate  and  rewet  soft 
(hydrophilic)  and  hard  contact  lenses. 

On  February  27, 1987.  the  Ophthahnic 
Devices  Panel  and  FDA  advisory 
committee,  reviewed  and  recommmded 
approval  of  the  application.  On  March 
31, 1988,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  OfHce  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
eflFectiveness  data  on  which  CDRH 
based  its  approval  is  on  flle  in  the 
Dockets-Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH-contact  David  M.  Whipple 
(HFZ-460),  address  above. 

The  labeling  of  the  Ciba  Vision™  Lens 
Drops  states  that  the  solution  is 
indicated  for  use  to  lubricate  and  rewet 
soft  (hydrophilic)  and  hard  contact 
lenses  that  have  been  approved  for 
marketing  are  advised  that  whenever 
CDRH  publishes  a  notice  in  the  Federal 
Register  of  the  approval  of  a  new 
solution  for  use  with  an  approved  soft 
contact  lens,  the  manufacturer  of  each 
lens  or  PMA  holder  shall  correct  its 
labeling  to  refer  to  the  new  solution  at 
the  next  printing  or  at  such  other  time  as 
CDRH  prescribes  by  letter  to  the 
applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C  360e(d)(3))  authorises  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)).  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
conunittee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 


reconsideration  under  1 10.33(b)  (21  CFR 
10.33(b]].  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and  . 
shall  sumbit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  granto  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  oa  or 
before  July  25, 1988,  Hie  with  the 
Dockets  Management  Branch  (address 
-  above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petih'ons  may  be 
seen  in  the  oRice  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  June  16, 198&* 
lolin  C  vyUorth. 

Director  Center  for  Devices  and  Radiological 
Health. 

(PR  Doc  86-14270  Filed  6-23-6ft  a-4S  am] 
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[Docket  No.  88M-0160]    ' 

Versaflax  Deiiyary  Systama,  Inc; 
Pramarfcat  Approval  of  tha 
Varaaflax  ™  Buchbindar  ™  Omniflax  ™ 
PICA  Cathatar  Syatam 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administraiton  (FDA)  is  announcing  its 
approval  of  the  application  by  Versaflex 
Delivery  Systems,  Inc.,  San  Diego,  CA, 
for  premarket  approval  tmder  the 
Medical  Device  Amendments  of  1976,  of 
the  Versaflex  ""*  Buchbinder  ™ 
Omniflex  ™  PTCA  Catheter  System  for 
-  use  in  patients  with  coronary  artery 
disease.  After  reviewring  the 
recommendation  of  tiie  Circulatory 
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System  Devices  Panel,  FDA's  Center  for 
Devices  and  Radiological  Health 
(CDRH)  notifled'the  applicant,  by  letter 
of  March  25, 198a  of  the  approval  of  the 
application. 

DATE  Petitions  for  administrative 
review  by  July  25, 1988. 
AOORESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62, 5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOH  FURTNEfl  mFORMATION  CONTACT: 

Nadine  Y.  Rosile,  Center  for  Devices 
and  Radiological  Health  (HFZ-450], 
Food  and  Drug  Administration,  8757 
Georgia  Avenue,  Silver  Spring,  MD 
20910.  301-427-7371. 

SUPPLEMENTARY  mFORMATION:  On  June 
16, 1987,  Versaflex  Delivery  Systems, 
hic.  San  Diego,  CA  92121.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Versaflex"* 
Buchbinder™  Omniflex™  PTCA 
Catheter  System.  The  catheter  is 
indicated  in  patients  with  coronary 
artery  disease  who  are  acceptable 
candidates  for  coronary  artery  bypass 
graft  surgery.  in.addition  to  meeting  one 
or  more  of  the  criteria  listed  below: 

1.  Single-vessel  atherosclerotic 
coronary  artery  disease  that  is 
concentric,  discrete,  subtotal, 
noncalcified.  and  accessible  to  a 
dilatation  catheter. 

2.  Multiple-vessel  coronary  artery 
disease  under  certain  circumstances. 

3.  Coronary  artery  disease  of  the 
native  coronary  arteries  and/w 
coronary  artery  bypass  grafts  of  some 
patients  who  have  previously  undergone 
coronary  artery  bypass  graft  surery. 
have  recurrence  of  symptoms,  and  [a] 
progression  of  disease,  or  (b)  stenosis 
and  closure  of  the  grafts. 

On  January  15, 1988.  the  Circulatory 
System  Devices  Panel,  and  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  March  25, 198a  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  director  of  the 
Office  of  Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 


CDRH— contact  Nadine  Y.  Rosile  (HFZ- 
450).  address  above. 

Oppoituntty  for  Administrative  Review 

Section  515(d)(3)  of  the  Feder^^  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3)  authorizes  any 
interested  person  to  petition,  under  ■ 
section  515(g)  of  the  act  (21  U.S.C. 
36tte(g)l>  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  the  FDA's  administrative 
practices  and  procedures  regulations  of 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  $  10.33(b)  (21  CFR 
10.33(b).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administration  review. 

After  i"eviewing  the  petition.  FDA  will 
decide  whether  to  grant  or  deny  the 
petition  and  will  publish  a  notice  of  its 
decision  in  the  Federal  Register.  If  FDA 
grants  the  petition,  the  notice  will  state 
the  issue  to  be  reviewed,  the  form  of 
review  to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may.  at  any  time  on  or 
before  July  25. 198a  Ble  with  the 
Dockets  Management  Branch  (address 
"above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  With  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h).  90  Stat.  554-555.  571  (21 
U.S.C  360e(d).  360)(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  June  16. 1988. 

|ohn  C.  VUlforth. 

Director,  Center  for  Devices  and  ■Radiological 
Health. 

(FR  Doc.  88-14271  Filed  6-2a-a8;  8:45  am) 
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(Docket  fto.ni>-0M7] 

Draft  Currant  Good  Manufacturing 
PracficaiGMF)  QuMaHnas  for  tha 
Manufactiira  6f  In  Vitro  Diagnoafie 
Producta;  Extanaion  of  Contmant 
Pariod 

agency:  Food  and  Drug  Administration. 

action:  Notice;  extension  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  its 
comment  period  for  the  draft  document 
entitled  "GMP  Guidelines  for  the 
Manufacture  of  In  Vitro  Diagnostic 
Products"  that  was  prepared  by  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH).  The  draft  guidelines 
describe  quali^  assurance  and 
production  practices  that  are  acceptable 
to  FDA  for  ensuring  the  safety  and 
effectiveness  of  in  vitro  diagnostic 
devices. 

date:  Comments  by  July  15 1988. 
ADDRESS:  The  draft  guidelines  are 
available  for  public  examination  at.  and 
written  comments  may  be  submitted  to. 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857.  Copies  of  the  draft  guidelines  are 
available  from  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220). 
Center  for  Devices  and  Radiological 
Health.  Food  and  Drug  Administration. 
5600  Fishers  Lane.  Rockville.  MD  20857, 
301-443-6597,  or  800-638-2041. 
FOR  FURTHER  INFORMATION  CONTACT: 
Z.  Frank  Twardochleb.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
332),  Food  and  Drug  Administration, 
8757  Georgia  Avenue,  Silver  Spring.  MD 
20910.  301-427-7984. 
SUPPLEMENTARY  INFORMATION:  FDA 

often  formulates  and  disseminates 
guidelines  under  21  CFR  10.90(b)  about 
products  subject  to  regulation  under  the 
laws  administered  by  the  agency. 
Accordingly,  in  the  Federal  Register  of 
April  7. 1988  (53  FR  11561).  FDA 
announced  the  availability  of  CDRH's 
draft  "GMP  Guidelines  for  the 
Manufacture  of  In  Vitre  Diagnostic 
Products."  The  draft  guidelines  contain 
production  practices  which  are 
acceptable  to  FDA  for  ensuring  the 
safety  and  effectiveness  of  in  vitro 
diagnositc  devices  but  are  not  legal 
requirements.  These  guidelines  are 
intended  to  advise  the  in  vitro 
diagnostic  industry  on  practices  which, 
if  followed,  would  be  deemed 
acceptable  to  FDA.  When  different 
procedures  are  chosen,  a  person  may. 
but  is  not  required  to.  discuss  the  matter 
in  advance  with  FDA  to  avoid  the 
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expenditure  <  if  money  and  effort  on 
activities  tha^  knay  later  be  determined 
to  be  unaccetttable. 

FDA  origin|dIy  requested  that  all 
comments  on  the  draft  "GMP  Guidelines 
for  the  Manuftture  of  In  Vitro 
Diagnostic  Pnqducts"  be  received  by 
June  e,  1886.  "Ilie  draft  guideline 
document  was  a  topic  discussed  at  an 
open  meeting  of  the  Device  Good 
Manufacturing  Practice  Advisory 
Committee  oo  May  4  and  S,  1988  (see  53 
FR  11561;  April  7. 1988).  As  a  result  of 
requests  by  industry  representatives  at 
the  meeting,  ue  committee 
recommendedlthat  the  comment  period 
be  extended  to  July  IS.  1988.  In  the 
interest  of  developing  the  best 
guidelhies  poteible.  FDA  agrees  with 
this  recommendation  and  is  extending 
the  comment  period  to  that  date. 

Therefore,  comments  on  the  draft 
guidelines  received  before  July  15, 1988, 
will  be  considered  during  FDA!s 
preparation  df  a  final  guideline. 

Interested  bfersons  may,  en  or  before 
July  IS,  1988,lBkibmit  to  the  Docket 
Management  iBranch  (address  above] 
written  comn^f  nts  regarding  this  draft 
guideline.  TwIO  copies  of  any  comments 
arc  to  be  submitted,  except  that 
individuals  na^y  submit  one  copy. 
Comments  aria  to  be  identified  with  the 
docket  numbef  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  mcli  be  seen  in  the  Dockets 
Management  l^ranch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday.' 

Dated:  June  ^  198a 
|ohn  M.  Tajioi^ ; 

Associate  Comhfissioner  for  Regulatory 
Affairs.  ' ' 

(FR  Doc  88-14^  Filed  6-21-88;  8:45  am] 
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availability  of  lfun<iB  for  grants  to  State 
for  child  devebpm^ht  associate 
scholarship  awistance  under  Title  VI  of 
the  Human  Services  Reauthorization 
Act  of  1986.  ^h.  L  99-425. 
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1988  funds  are  available 
for  grants  to  i  ijates  (including  eligible 
territories  and  insular  areas]  to  enable 


them  to  award  scholarships  to  eligible 
individuals  who  are  candidates  for  the 
Child  Development  Associate  (GDA) 
national  credential.  The- scholarship    • 
would  assist  in  the  payment  of  the  lee 
for  the  assessment  done  by  the  CDA 
credentialing  oiganization;  the  Council 
for  Early  Childhood  Professional 
Recognition  tCECPR).  a  subsidiary  of 
the  National  Association  for  the 
Education  of  Young  Children  (NAEYC). 
lliis  Announcement  sets  forth  the 
application  process  and  requirements 
for  these  grants. 

This  is  the  second  year  of  operation  of 
this  program.  In. 1967, 52  States  and 
furisdictions  were  awarded  a  total  of 

$i.ooaooo. 

OATC:  Applications  must  be  received  by 
August  6. 1988. 

ADDRESS:  Applications  to:  Elizabeth 
Strong  Ussery.  Associate  Commissioner. 
Head  Start  Bureau,  P.O.  Box  1182. 
Washington,  DC  20013. 

FOR  FURTHER  MKNMNATION  CONTACT: 

Hector  Sanchez.  Education  Program 
Specialist.  Head  Start  Bureau,  P.O.  Box 
1182.  Washington,  DC  20013,  (202]  755- 
7710. 

8UPPUMENTARV  INFORMIATION: 
introduction 

Title  VI  of  d>e  Human  Services 
Reauthorization  Act  of  1988,  Pub.  L  99- 
425,  makes  available  $1,436,000  for/FY 
1988  grants  to  State  to  enable  them  to 
award  scholarships  to  eligible 
individuals  who  are  candidates  for  the 
Child  Development  Associate  (CDA] 
national  credential.  Only  those  States 
(and  territories  and  insular  areas)  which 
receive  a  9>ant  under  Title  XX  of  the 
Social  Security  Act  are  eligible  to  apply 
for  these  scholarship  grant  funds. 

The  Governor  of  each  State  must 
designate  a  State  agency  or  other 
agency  or  organization  to  administer 
this  program.  In  FY  1987.  the  Governors 
of  52  eligible  jurisdictions  designated  an 
administering  agency  and  fimds  were 
awarded  to  that  agency. 

State  allocations  which  are  listed 
below  have  been  computed  according  to 
a  State's  total  population.  A  $1,445.00 
minimum,  however,  has  been 
established  for  each  territory  and 
insular  area.  This  minimum  is  based  on 
the  cost  of  four  scholarships  at  $325.00 
each,  plus  the  10  percent  allowed  for 
State  administrative  costs. 

Not  more  than  10  percent  of  the  funds 
received  by  a  State  may  be  used  for 
costs  of  administering  this  program. 

The  funds  allocated  to  States  which 
do  not  apply  will  be  reallocated  to  those 
States  whidlihave  submitted  approvable 
applications. 


All  FY  1968  funds  must  be  expended 
by  Septenit)er  3a  1990. 

Scholarship  assistance  must  be 
awarded  only  to  eligible  individuals  on 
the  basis  <)i  the  financial  need  of  such 
individuals;  and  in  amounts  sufficient  to 
cover  the  cost  of  application, 
assessment,  and  credentialing  for  the 
CDA  oedential  for  Such  individuals. 
This  means  that  no  costs  of  education  or 
training  leading  to  CDA  candidacy  may 
be  funded. 

Hie  term  "eligible  individual"  is 
defined  in  the  statute  as  a  candidate  for 
the  CDA  credential  Whose  income  does 
'  not  exceed  the  poverty  line,  as  defined 
in  section  673(2)  of  the  Conununity 
Services'Block  Grant  Act  (42  U.S.C; 
9002(2]  by  more  than  50  percent.  (See 
Appendix  I  for  the  FY  1988  Poverty 
Income  Guidelines.) 

Some  of  the  tasks  of  the  designated 
agency  include: 

•  Establishing  a  process  for  publicizing 
the  availability  of 'and  the  criteria  for 
awarding  these  funds  throughout  the 
State: 

•  Soliciting  application  for  eligible 
individuals  who  meet  the  financial 
eligibility  requirements  and  who  are 
CDA  candidates; 

•  Establishing  procedures  for  awarding 
scholarship  to  cover  the  fees  for 
registration,  assessment  and 
credentialing:  and 

•  Establishing  review  criteria  and  a 
procedure  for  review  of  applications 
to  assure  that  eligible  individuals  are 
selected  from  diverse  child  care 
settings  to  include  both  privately  and 
publicly  funded  programs. 

Additionallnfonnation  Regarding  the 
CDACredendal 

The  number  of  infants,  toddlers  and  4- 
and  5-year-old  children  in  group 
programs  multiplied  dramatically  in 
recent  years  in  Head  Start  dey  care, 
public  school  kindergartens,  pre- 
kindergartens  and  many  other  privately 
and  publicly-fimded  child  care  and  child 
development  settings. 

Current  statistics  indicate  that  60    , 
percent  of  all  mothers  with  children 
under  age  six  are  working  and  it  is 
estimated  that  the  number  of  working 
mothers  will  continue  to  grow.  The     { 
fastest  growing  segment  of  the  work  ' 
force  is  mothers  of  infants.  Fifty-one 
percent  of  mothers  with  children  under 
the  age  of  three  ooW  work  full-time, 
compared  to  30  percent  in  1970.  I 

Additionally.  80  percent  of  the  women 
presently  in  the  work  force  are  of 
childbearing  age,  and  an  estimated  93 
percent  of  this  group  will  become 
pregnant  during  their  working  career. 


BEST  COPY  AVAILABLE 
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According  to  some  studies,  more 
preschool  children  are  now  cared  for 
outside  the  home  than  in  it.  Families 
place  great  trust  in  the  staff  of  these 
child  care  programs  because  the  daily 
performance  of  the  teacher  or  caregiver 
determines  the  quality  of  the  child's 
preschool  experiences. 

In  1971.  the  CDA  program  was 
initiated  to  improve  the  skills  of 
caregivers  in  center-based,  family  day 
care  and  home  visitor  programs  and  to 
give  recognition  to  persons  who  have 
skill  and  knowledge  levels  by  granting  a 
CDA  credential.  These  are  individuals 
who  have  applied  for  and  successfully 
completed  the  CDA  assessment  process. 
(See  Appendix  II  for  a  description  of  the 
CDA  program  and  the  CDA  Assessment 
System.) 

Child  Development  Associates  are 
skilled  caregivers  who  have  shown  their 
ability  to  work  with  either  or  both  of  the 
following  age  groups:  Birth  through  three 
or  three  through  five  and  their  families. 
Some  are  center-based  caregivers; 
others  are  family  day  care  providers: 
and  still  others  are  home  visitors.  iTiey 
work  in  Head  Start,  day  care  or  other 
preschool  programs.  An  optional 
bilingual  specialization  is  avaihible  to 
CDA  candidates  working  in  bilingual 
(Spanish/English)  programs. 

More  than  23,000  child  care  providers 
have  earned  the  CDA  credential  since 
1975,  and  38  States  and  the  District  of 
Columbia  have  incorporated  a 
requirement  for  the  CDA  credential  in 
their  child  care  licensing  requirements. 
Since  October  1986.  the  Employment 
and  Training  Administration  of  the 
Department  of  Labor  has  been  working 
with  the  Administration  for  Children. 
Youth  and  Families  (ACYF)  through  its 
local  Private  Industry  Councils  (PICs)  to 
make  Job  Training  Partnership  Act 
(ITPA)  funds  available  for  professional 
development  culminating  in  the  CDA 
credential. 

The  national  CDA  program  is 
administered  by  the  Council  for  Early 
Childhood  Professional  Recognition,  a 
subsidiary  of  the  National  Association 
for  the  Education  of  Young  Children. 
The  Council  is  located  at  1718 
Connecticut  Avenue  NW.,  5th  Floor, 
Washington,  DC  20009.  The  toll  free 
number  is  800-424-4310. 

Application  Requirements  ' 

The  application  requirements  for 
these  grants  do  not  go  beyond  the 
requirements  in  the  statute  and  45  CFR 
Part  74.  Each  requirement  has  been  cited 
to  the  specific  section  of  the  law. 

The  application  may  be  submitted  In 
any  format  as  long  as  it  contains  all 
requirements  specified. 


The  application  must  be  signed  by  the 
Chief  Executive  of  the  State  or  Chief 
Progam  Official  designated  as 
responsible  for  the  administration  of  this 
program  and  must  contain  the  following 
information  and  assurances: 

1.  The  name  of  the  agency  or  other 
organization  designated  by  the 
Governor  to  administer  the  CDA 
Scholarship  program. 

This  may  include  the  designated  Title 
XX  agency,  the  State  day  care  licensing 
authority,  a  college  or  university,  or 
other  agency  or  organization  (section 
603(a)). 

2.  The  agency's  Employer 
Identification  Numer  (EIN). 

3.  The  name,  address,  and  telephone 
numbter  of  the  administrator  of  this 
program  or  a  contact  person,  if  different 
from  the  administrator  (section  603(a)). 

4.  The  following  assurances: 

a.  Scholarships  will  be  awarded  only 
to  eligible  individuals  and  only  on  the 
basis  of  the  flnancial  need  of  such 
individuals  (section  603(b)): 

b.  Scholarships  will  be  awarded  in 
amounts  sufficient  to  cover  the  cost  of 
application,  assessment  and  CDA 
credentialing  for  such  individuals 
(section  603(b)); 

c.  Scholarships  will  be  made  available 
for  candidates  applying  for  the  family 
day  care,  the  center-based  and  the  home 
visitor  CDA  credential  (Conference 
Report  99-815): 

d.  Not  more  than  10  percent  of  the 
funds  received  will  be  used  for 
administering  this  program  within  the 
State  (section  603(b)): 

e.  In  awarding  scholarships  funds, 
ensure  that  the  needs  of  rural  and  urban 
areas  are  appropriately  addressed 
(section  6Q3(c)):  and 

f.  The  State  will  annually  report  to  the 
Secretary  information  on  the  number  of 
eligible  individuals  assisted  under  this 
grant  program  and  their  positions  and 
salaries  before  and  after  receiving  the 
CDA  credential  (section  605(a)). 

Notiflcatioa  Under  Executive  Order  . 
12372 

This  program  is  covered  under 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs,"  for  State  plan  consolidation 
and  simplification  only  (45  CFR  100.12). 
The  review  and  comment  provisions  of 
the  Executive  Order  and  Part  100  do  not 
apply. 

Paperwork  Reductioa  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511). 
the  application  requirements  contained 
in  this  Notice  were  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  No.  0980-0192. 


Catalog  of  Federal  Domestic  Assistance 
No.  13.014.  Child  Development  Associate 
Scfadarshipa. 

Dated:  June  15. 1968. 
Dodie' 


Commissioner,  Administration  for  Children. 
Youth  and  Families. 

Dated:  June  20. 1988. 
Sydney  Olsoo., 

Assistant  Secretary  for  Humaa  Deveiopment 
Services. 

FY  19Bt  State  AUocatioiis:  Ckild 
Developinent  Associate  Sdmiarehip 
IHugiun 


Alabama _..: „ 

Anierican  Samoa 

Arizona 

Arkansas 

California 

Colorado .. 

Connecticut „ „. 

Delaware »_._. 

Dist  of  Col 

Federated  States  of  Micronesia 

Florida ^ 

Georgia „ „.„. 

Guam ».._..;; . -_.. 

Hawaii „ »„. 

Idaho. 

Illinois— «-_ ». L— 

Indiana ..... 

Iowa , ,,  iM 


Kansas 

Kentucky .. 

Louisiana _- 

Maine 

Marshall  Islands... 

Maryland ». 

Massachusetts 

Michigan 

Minnesota . » 

Mississippi 

Missouri ...» 

Montana . 

Nebraska 

Nevada 

New  Hampshire- 

New  (ersey 

New  Mexico 

New  York _ 

North  Carolina.... 
North  Dakota . 
Northern  Mariana . 

Ohio 

Oidaboma. 
Oregon.. 


Pennsylvania. 

Puerto  Rico 

Republic  of  Palau .. 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee . 

Texas __ 

Utah 

Vermont _. 

Virgin  Islands... 

Virginia 

Washington 

West  Virginia... 


$24,000 

34X0 

1.445 

18.300 

14.100 

127764 

19,042 

16.900 

3.700 

3.750 

1.445 

65.762 

35.000 

1.445 

6.226 

&000 

69.000 

32.942 

17.436 

14J07 

22.307 

28.735 

6.926 

1,445 

26.058 

34J40 

54.375 

25.000 

15.567 

30.006 

4.937 

9.623 

5.459 

S.854 

45,031 

8.533 

114.470 

36.939 

4.150 

1.445 

64.422 

19.800 

16.022 

71.307 

19.600 

1.443 

5.765 

16M0 

4.250 

283W 

104,011 

8.900 

3.200 

1.443 

33.769 

26.100 

11.700 

1 


Wisconsin . 
Wyoming... 

Tola 


zaeoo 

3.100 


$i.43aooo 


Appendix  U 

Fiscal  YfeKR   1988   Poverty   Income 

GUIDEUNtS  FOR  AU  STATES  (EXCEPT 

Alaska  jwto  Hawaii)  and  the  District 


Of  CouMbia 

siofi 


1 

2.._. 
3.„.. 

4 

5_... 

6 

7 

8 


MamHy  unit 


For  fa  mi 
members,  ^ 
member, 


PovERT r  Income  Guidelines  for 
Alaska 


Si  r#  of  family  unit 


1. 
2. 
3., 
4.. 
5.. 
6.. 
7.. 
8.. 


Income 


$6,770 
7.730 
0.690 

ii.eso 

13.610 
15.570 
17.530 
19.490 


units  with  more  than  8 
dd  $1,9G0  for  each  additional 


Income 


$7,210 
9.660 
12.110 
14.560 
17.010 
18.460 
21,910 
24.360 


For  family  units  with  more  than  8 
members,  add  $2,450  for  each  additional 
member. 

PovERiivj  Income  Guidelines  for 
Hawaii 


Si]  a  of  family  unit 


1  ...  . 

2 

3 

4 

5 

6 

7 

8 


Income 


$6,650 
8.900 
11.150 
13.400 
15,660 
17.900 
20,150 
22,400 


For  familir  units  with  more  than  8 
members,  add  $2,250  for  each  additional 
member. 

Appendix  lU-The  CDA  Program 

The  goal  ©f  the  CDA  program  is  to 
meet  the  dritnatic  need  for  quality  child 
care.  The  CDA  Competency  Standanis 
are  the  corej  of  the  CDA  program.  They 
are  a  statcnitnt  of  the  skills  needed  to 
be  a  compekint  caregiver.  CDA  training 


programs  are  designed  to  train  persons 
to  acquire  those  skills.  In  CDA 
assessment  and  credentialing,  the 
Competency  Standahls  are  the  basis 
upon  which  caregivers  are  assessed. 
However,  it  is  important  to  understand 
that,  although  CDA  training  programs 
and  the  CDA  assessment  system  are 
both  based  on  the  Competency 
Standards,  the  training  programs  and 
the  assessment  system  are  separate 
from  each  other.  All  Candidates  for  the 
CDA  Credential  must  apply  for  and 
successfully  complete  the  CDA 
assessment  process.  • 

The  CDA  Competency  Standards 

The  CDA  Competency  Standards 
define  the  skills  needed  by  center-based 
child  care  staff,  family  day  care 
providers,  and  home  visitors.  Carefully 
developed  by  the  early  childhood 
profession,  the  standards  set  the  criteria 
for  a  caregiver's  performance  with 
children  and  their  families. 

A  competent  caregiver  meets  the 
needs  of  children  and  their  families.  The 
CDA  Competency  Goals  are  to:  maintain 
a  safe  and  healthy  learning 
environment,  promote  the  physical  and 
intellectual  developAient  of  children, 
provide  opportunities  for  children  to 
develop  a  positive  feeling  about 
themselves  as  individuals  and  in  a 
group,  encourage  positive  relationships 
with  f^mihes.  work  cooperatively  with 
other  staff,  and  demonstrate  a 
professional  commitment.  These  six 
Competency  Goals  are  divided  into  13 
Functional  Areas  which  define  more 
specifically  the  functions  that  a 
competent  caregiver  must  perform  (see 
the  accompanying  chart). 

Child  Development  Associate 
Competency  Standards 

This  chart  outlines  the  Definition  of  a 
CDA,  the  Competency  Goals,  and  the 
Functional  Areas.  It  describes  the 
settings  for  CDA  assessment  as  well  as 
the  Infant/Toddler  Endorsement, 
Preschool  Endorsement,  and  Bilingual 
Specialization. 

OFFICIAL  DEHNinON  OF  THE  CDA 

The  Child  Development  Associate  or 
CDA  is  a  person  who  is  able  to  meet  the 
specific  needs  of  children  and  who,  with 
parents  and  other  adidts.  works  to 
nurture  children's  physical,  social, 
emotional  and  intellectual  growth  in  a 
child  development  framework.  The  CDA 
conducts  herself  or  himself  in  an  ethical 
manner. 

The  CDA  has  demonstrated 
competence  in  the  goals  listed  below 
through  her  or  his  work  in  one  of  the 
following  settings. 


1.  In  a  center-based  program  (CDA- 
CB). 

2.  In  a  home  visitor  program  (CDA- 
HV). 

3.  In  a  family  day  care  program  fCDA- 
FD(). 

Within  a  center-based  setting,  a 
person  who  demonstrates  competence 
working  with  children  from  birth  to 
three  is  a  Child  Development  Associate 
with  an  Infant/Toddler  Endorsement;  or. 

A  person  who  demonstrates 
competence  working  with  children  aged 
three  through  five  is  a  Child 
Development  Associate  with  a 
Preschool  Endorsement 

Within  any  of  the  above  settings,  a 
person  who  works  in  a  bilingual 
program  and  has  demonstrated  bilingual 
competence  is  a  Child  Development 
Associate  with  a  Bilingual 
Specialization. 


Competency  goals 

1.  To  establish  and 

1.  Safe. 

maintain  a  safe. 

2.  Healthy. 

healthy  learning 

3.  Learning  Environment 

II  To  advance  physical 

4.  Physical. 

and  intellectual 

5.  Cognitive. 

competence. 

6.  Communicatioa 

7  Creative. 

IN.  To  support  social  and 

8.  Self. 

emotionai 

9.  Social. 

development  and 

10.  Guidance. 

provide  positive 

guidance. 

IV  To  establish  positive 

11.  Famines. 

and  productive 

families. 

V  To  ensure  a  »vell-run. 

purposeful  program 

management. 

responsive  to 

participant  needs. 

VI.  To  maintain  a 

13.  Professionalism. 

commitment  to 

professionalism. 

% 
CDA  Training 

' 

CDA  training  programs  give  child  care 
workers  one  opportunity  to  learn  the 
CDA  Competencies.  There  are  many 
different  kinds  of  CDA  training 
programs  offered  by  a  variety  of 
institutions,  including  colleges, 
universities,  and  vocational  schools. 
Some  of  the  training  programs  specialize 
in  preparing  persons  to  work  in 
bilingual/bicultural  child  care  settings. 

Students  in  CDA  training  programs  do 
not  automatically  receive  the  CDA 
Credential.  Furthermore,  a  person  does 
not  have  to  take  part  in  CDA  training  to 
be  eligible  for  the  credential.  Candidates 
for  the  credential  may  be  involved  in 
other  types  of  formal  training  or  be 
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informally  trained  through  workshops 
and  seminars.  The  only  way  to  gain  the 
CDA  Credential  is  to  apply  to  the  CDA 
National  Credentialing  Program  and 
successfully  complete  the  assessment 
process.  . 

The  CDA  Assessment  System 

The  G3A  assessment  and  ! 

credentialing  system  is  one  way  stafT 
can  demonstrate  skills  acquired  through 
various  forms  of  training  and 
experience.  Individual  skills  are 
assessed,  with  direction  given  for 
further  improvement.  The  assessment 
process  is  based  on  the  caregiver's      , 
ability  to  demonstrate  the  CDA  j 

Competencies  while  working  with 
children,  families,  and  staff. 

CDA  assessment  and  credentialing  is 
currently  available  to  caregivers 
working  with  children  ages  birth  through 
five  in  center-based  care,  as  home 
visitors,  and  in  family  care  homes. 
Those  who  successfully  demonstrate 
their  ability  are  awarded  the  CDA 
Credential.  A  Child  Development 
Association  has  met  a  national  standard 
for  quality  child  care. 

Those  working  in  bilingual/bicuitural 
child  care  settings  may  find  much  to 
gain  by  applying  for  the  CDA  Credential 
with  a  Bilingual  Specialization.  The 
Bilingual  Specialization  is  an  expansion 
of  the  existing  credential.  It 
acknowledges  the  unique  skills  required 
to  work  in  bilingual  child  care  settings. 
This  credential  is  available  only  for 
Spanish/English  languages  at  the         i 
present  time.  ' 

The  preceding  has  given  an  overview 
of  the  CDA  program.  Detailed  materials 
may  be  obtained  from  the  Council  for 
Early  Childhood  Professional 
Recognition.  1718  Connecticut  Avenue 
NW.,  Washington.  DC  20009. 

CDA  Assessment  System 

Eligibility  for  the  CDA  Credential 
center-based 

To  be  eligible  for  CDA  assessment  in 
a  center-based  setting,  a  person  must 
meet  each  of  the  following  criteria — 

1.  Be  18  years  old  or  older. 

2.  Identify  a  state-approved*  child 
development  center  which  has  at  least 
ten  children  enrolled  or  at  least  two 
caregivers  where  she/he  can  be 
observed  by  other  persons  while 
working  as  a  primary  caregiver.  For  the 
preschool  endorsement,  the  caregiver 
must  be  observed  working  %vith  a  group 
of  at  least  eight  children,  the  majority  of 
whom  must  be  three  through  five  years 


*  Persona  should  seek  clarification  from  the  CDA 
^4ational  Credentialing  Program  if  they  work  in  a 
state  where  there  is  no  stale  licensing  or  approval 
mechanism  for  their  centtf. 


old.  For  the  infant/ toddler  endorsement, 
the  caregivo^  must  be  observed  working 
with  a  group  of  at  least  three  children 
under  the  age  of  three. 

3.  Have  had  either  tome  formal 
training  (for  example,  in  a  university, 
college,  junior  college,  vocational/ 
technical  school,  or  h^  school)  or  some 
informal  training  (for  exampte, 
woricshops.  seminars,  or  inservice 
training)  in  early  childhood  education  or 
child  development,  or,  for  the  infant/ 
toddler  endorsement,  training  in  infant/ 
toddler  education.  In  total,  a  person 
must  h§ve  had  at  least  three  educational 
experiences.  Each  workshop  or  course 
equals  one  educational  experience. 

4.  Have  had  at  least  640  hours  of 
experience  within  the  last  Gve  years 
working  with  children  in  a  group,  ages 
birth  to  three  for  the  infant/toddter 
endorsement  or  three  to  five  for  the 
preschool  endorsement 

5.  Be  able  to  speak,  read  and  write 
well  enough  to  understand  and  be 
understood  by  both  childr^i  and  adults. 

There  are  two  additional  requirements 
for  the  CDA  Credential  with  a  Bilingual 
Specialization.  Candidates  for  the 
Bilingual  Specialization  must — 

6.  Be  able  to  speak,  read,  and  write 
both  English  and  Spanish  well  enough  to 
understand  and  be  understood  by  both 
children  and  adults:  and 

7.  Have  access  to  a  child  development 
center  that  fosters  bilingual 
development  and  where  both  languages 
and  cultures  are  consistently  used  in  all 
daily  activities. 

Eligibility  for  the  CDA  Credential  home 
visitor 

To  be  eligible  for  CDA  assessment  as 
a  home  visitor,  a  person  must  meet  each 
of  the  following  criteria — 

1.  Be  18  years  old  or  older. 

2.  Identify  a  program  where  she/he 
can  be  observed  conducting  home  visits 
during  which  the  focal  child  of  the 
parent  is  five  years  old  or  younger. 
Home  visits  must  be  used  by  the 
program  as  the  primary  method  of 
delivery  on  a  continuing  basis 
throughout  the  year. 

3.  Have  had  either  some  formal 
training  (for  example,  in  a  university, 
college,  junior  college,  vocational/ 
technical  school,  or  high  sdiool)  or  some 
informal  training  (for  example, 
workshops,  seminars,  or  inservice 
training)  in  child  development,  infant 
development,  or  parenting.  In  total,  a 
person  must  have  had  at  least  three 
educational  experiences.  Each 
workshop  or  course  equals  one 
educational  experience. 

4.  Have  had  at  least  480  contact  hours 
of  experience  within  the  last  five  years 
working  with  families  in  home  visitor 


settings:  she/he  must  have  worked  with 
a  minimum  of  four  families  on  a 
continuous  basis  where  the  focal  child 
was  Gve  years  old  or  younger. 

5.  Be  able  to  speak,  read,  and  write 
well  enough  to  understand  and  be 
understood  by  both  children  and  adults. 

There  are  two  additional  requirements 
for  the  CDA  Credential  with  a  Bilingual 
Specialization.  Candidates  for  the 
Bilingual  Specialization  must — 

6.  Be  able  to  speak,  read,  and  write 
both  English  and  Spanish  well  enough  to 
understand  and  be  understood  by  both 
children  and  adults:  and 

7.  Have  access  to  a  home  visitor 
program  that  fosters  bilingual 
development  and  in  which  both 
languages  and  cultures  are  consistently 
used  in  ail  daily  activities. 

Eligibility  for  the  CDA  Credential 
family  day  care 

To  be  eligible  for  CDA  assessment  in 
a  family  day  care  setting,  a  person  must 
meet  each  oi  the  following  criteria — 

1.  Be  18  years  old  or  older. 

2.  Identify  a  state-approved*  program 
where  she/he  can  be  observed  by  other 
persons  while  working  as  a  primary 
caregiver  with  at  least  two  children  Hve 
years  old  or  younger  who  are  not  related 
to  the  caregiver. 

3.  Have  had  either  some  formal 
training  (for  example,  in  a  university, 
college,  junior  college,  vocational/ 
technical  school,  or  high  school),  or 
some  informal  training  (for  example, 
USDA  Child  Care  Food  Program 
workshops  or  Family  Day  Care 
Association  training  sessions)  in  early 
childhood  education  or  child 
development.  In  total,  a  person  must 
have  had  at  least  three  educationai 
experiences.  Each  workshop  or  course 
equals  one  educational  experience. 

4.  Have  had  at  least  640  contact  hours 
as  a  family  day  care  provider  over  a 
minimum  period  of  ten  months. 

There  are  two  additional  requirements 
for  the  CDA  Credential  with  a  Biligual 
Specialization.  Candidates  for  the 
Bilingual  Specialization  must — 

5.  Be  able  to  speak,  read,  and  write 
both  English  and  Spanish  well  enough  to 
understand  atid  be  understood  by  both     | 
children  and  adultr,  and 

6.  Have  access  to  a  family  day  care 
setting  that  fosters  bilingual 
development  and  in  whidi  both 
languages  and  cultures  are  consistently 
used  in  all  daily  activities. 


'Persons  should  seek  daiiCcation  bom  the  CDA 
National  Credentialing  Program  if  they  work  In  a 
slate  where  there  is  no  slate  licensing  or  approval 
'medtantHn  for  their  center. 


TheAsseaaittotProceas 
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The  assesimeni  is  coaducted  by  a 
four  member  local  Assessment  Team,  or 
LAT.  Each  number  has  an  important 
role. 

1.  The  Ca44/jdat*,  A  Ml  member  gf 
the  LAT.  tbej  Candidate  has  ao  cqaal 
voice  in  assdtsing  her/his  own 
competence,  Tbe  Candidate  rniiniili  ■ 
evidence  to  demonstrate  competenoain 
the  13  Functional  Areas.  This  coo^iied 
material  is  ia  the  fom  of  a  Prntfc^. 
(Informatioai  On  puttin§  together  the 
Portfolio  wiS  be  sunilied  W  the  CDA 
National  Cr^dendalkig  Program  after 
one  appUesJ  i 

2.  TheAtfvkor.  This  member  of  the 
LAT  is  sdec^  by  the  Candidate.  The 
Advisor  is  an  early  rhiliBtood 
professional  i|)^ho  may  be  a  college 
professor,  a  QDA  trainer,  a  CDA.  a 
center  diredttr,  or  someone  ebe.  tka 
Aivisor  estaWMkes  a  professieiMl 
reUlioiMfaip  ii^&  the  Candidate  over 
time.  obsecvt#  tfie  Candidate's 

perf emancei  PMvides  aseistance  and 
feedback,  anjd  helps  the  Candidate 
decide  wheni  to  be  assessed. 

3.  Tbe  Ptuvat/Commuaity 
RepresentaOk  (P/CR^J,  Also  sdected 
by  the  Candidate,  the  P/C  Rep  must  be 
or  have  beea  k  parent  or  guaidian  of  a 
child  five  yeus  old  or  youager.  Tbe  P/C 
Rep  must  have  been  rcKxatly  involved 
with  the  Cani^date's  pcagram  as  a 
parent  or  vdlitnteer.  but  must  not  be  a 
current  enq)QWee.  Furthermore,  the  P/C 
Rep  must  not  nave  a  child  currently  in 
the  CandidalM's  care.  The  P/C  R^ 
serves  as  thil  fepekespetaon  on  theLAf 
for  the  parenuand  the  community.  To 
do  this,  the  wC  Rep.g^  qiMStieoaaires 
filled  out  l^  ue  parents  of  children  in 
the  Candidans  care  and  observes  the 
Candidate  working  with  the  children 
and  their  famflies. 

4.  The  CDAJiepresentative  (CDA   " 
Rep).  Assigned  by  the  CDA  Nab'onal 
CredentiaIin<|Pn^m.  the  CDA  Rep  is 
a  professional  in  early  childhood 
education  who  has  worked  with  young 
children  in  a  i(^d  development  setting. 
The  CDA  R^has  been  trained  to 
observe,  interview,  make  fair  iud^ents. 
and  verify  th^t  procedures  are  followed, 
llie  CDA  Re^,ebservea  the  Caxtdidate. 
interviews  tbQ  Candidate,  and 
participates  In  tfie  LAT  meetings  at 
which  the  Candidate's  competence  is 
assessed. 


The  loootA^^feasmeat  Team  (LAT) 
Meeting 

Each  af  th4  lour  team,  members 


collects  infermatiaB  about  the 
Candidate's  skills  in  working  with  young 
children.  After  the  information  is 
gathered,  the  team  members  attend  die 
LAT  meeting.  The  LAT  reviews  die  ~ 
materials  that  have  been  compiled, 
examines  the  Candidate's  performance 
in  each  of  tbe  13  Functional  Areas,  and 
decides  if  dm  Can^date  has  met  dM 
CDA  Cenqie«en(7  Standards.  For 
bilingual  assessments,  the  LAT  also 
looks  for  demonstBated  skill  in  the  use  of 
both  languages;  Each  team  member  bas 
eq«ai  hnpeituiice  in  judging  die 
Candidate's  competence,  "nus  means 
that  die  Candidate  perticqMtefl  fu%  in 
Um  precesa.  At  tbe  completion  of  die 
meeting,  the  LAT  votes  on  the 
Candidate's  overall  competence.  The 
LAJ  may  reoommend  that  Uie 
Cantfidate  be  awarded  the  CDA 
CredentiaF  or  it  may  decide  that  the 
Candidate  needs  more  training.  In  order 
to  recommend  that  tibe  Candidate 
receive  the  CDA  Credential,  however, 
an  team  members  must  a^e  that  the 
Candidate  is  competent 

The  CDA  Representative  sends  all  the 
meeting  materials  to  the  CDA  National 
Credentialing  Pro-am  for  review  and 
verification.  D^endingon  how  the  LAT 
voted.  Uie  Candidate  is  then  either 
awarded  die  CDA  Credential  or  advised 
to  seek  more  training. 

How  Long  It  Takes 

The  assessment  system  is  designed 
for  Candidates  to  progress  at  their  own 
pace.  Some  take  longer  than  others. 
Much  depends  on  how  fast  the 
Candidates,  and  those  with  whom  they 
.  work,  can  collect  the  information 
needed  for  assessment  The  important 
thing  is  that  assessments  should  not 
take  place  until  Candidates  fed  they  are 
ready. 

Cost  to  tbe  Candidate 

The  total  cost  for  a  CDA  assessment 
and  Credential  is  $32S.  Two  separate 
fees  are  paid,  as  ft^owwr 

$25.00  registration  fiee; 

9300J)0  assessment  and  credentialing 
fee. 

For  CDAs  who  wish  a  second 
credential  in  an  addRienal  program 
setting,  a  Dual  Credential  pilot  project 
has  b^un,  costing  $225.  For  example,  an 
individual  with  a  CDA.  in  Center-Imsed 
programs  may  wish  to  earn  an 
additional  credential  as  a  home  visitor. 


These  fees  are  in  effiect  through 
August,  1988.  For  further  information  on 
current  CDA  Candidate  fees,  please 
contact  the  CDA  National  Credentialing 
Program  (800)  424-4310  or  (202J  265- 
9090. 
(FR  Doc.  88-14311  Filed  S-ZMft  8:4S  m] 


National  InctHiite*  Of  Health 

Recombinant  DNA  Advisory 
ComndttM^ 


Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
Hamen  Gene  Therapy  Sobooramittee  at 
tiie  National  Institotes  of  Heahh. 
Building  31C  Conference  Room  8. 9000 
Rockvtile  VSa,  Befliesda.  Kfaryiand 
20892,  on  July  29, 1988.  from 
approximately  9X0  a jn.  to  adjournment 
at  approxhnately  5AI  p jn.  to  review  a 
human  gene  transfer  protocol  submitted 
by  Drs.  Steven  A.  Rosenbefg.  R.  Michad 
Blaese.  and  W.  French  Anderson.  TMs 
meeting  wiB  be  open  to  dw  pablie. 
Attendance  by  die  poblic  wiO  be  Ifanited 
to  space  availaMe. 

Further  information  may  be  obtained 
from  Dr.  wnUam  f .  Gartiand.  Elxecutive 
Secretary,  Recombinant  DNA  Advisory 
Committee  Hunmn  Gene  Therapy 
Subcommittee,  Office  of  Recombinant 
DNA  Activities.  12441  Paridawn  Drive. 
Suite  58.  Rodcville.  Maryland  20K2. 
telephone  (301)  770-0131. 

OMB't  "Mandatory  bfarmtioa 
Requirements  iDrPadeial  Aaaiatnce  PragBan 
Announcemenis"  (4S  FH  38688)  raqairea  a 
statement  caaeemiBS  the  oCBciai  gowiuumit 
programs  contaiaad  tai  Ihs  Cateiog  afFedarai  • 
A>jne8/ic/4sa/8taM»NarmaUyNIH  lists  in    - 
its  announcements  the  namiitr  aad  tide  of 
affected  individual  pragtams  for  tiie  guidance 
of  the  piiblic.  Because  tiv  giiitianw  in  tins.    ' 
notice  covers  not  only  virtually  every  NIH 
program  but  also  essentially  every  Federal 
research  program  in  which  DNA  recombinant 
molecule  techniques  oould  be  used.  It  liaa 
been  determined  to  be  not  cast  effective  or  in 
the  public  interest  to  attempt  to  list  tliese 
programs.  Sudi  a  Uat  woidd  Bkely  require 
several  additional  pages.  In  addition.  NIH       * 
could  not  be  certain  that  eveiy  Federal 
program  would  be  included  r     -nny  Federal 
agencies,  as  well  as  private  t  ^jmzalians, 
both  aatiand  aad  iatenalioBaL  have  elected 
to  foBow  ttic  NIH  Goidcttass.  bKctt  of  the 
individual  pro-am  listing.  NIH  iavitas 


23806 


Federal  Register  /  Vol.  53.  No.  122  /  Friday.  June  24.  1988  /  Notices 


readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Date:  June  20. 1988. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-14326  Filed  6-23-68: 8:45  am| 

WUmQ  COOC  414»-01-M 


Public  Health  Service 

National  Toxicology  Program; 
Ctiemlcais  (8)  Nominated  for 
Toxicological  Studies;  Request  for 
Comments 


summary:  On  May  10. 1988,  the 
Chemical  Evaluation  Committee  (CEC) 
of  the  National  Toxicology  Program 
(NTP)  met  to  review  eight  chemicals 
nominated  for  toxicology  studies  and  to 
recommend  the  types  of  studies  to  be 
performed,  if  any.  With  this  notice,  the 
NTP  solicits  public  comments  on  the 
eight  chemicals. 

FOR  FURTHER  INFORMATION  CONTACR 

Dr.  Victor  A.  Fung,  Chemical  Selection 
Coordinator,  National  Toxicology 
Program.  Room  2B55,  Building  31. 
National  Institutes  of  Health,  Bethesda. 
Marj'land  20892.  (301)  496-3511. 

SUPPLEMENTARY  INFORMATION:  As  part 

of  the  chemical  selection  process  of  the 
National  Toxicology  Program, 
nominated  chemicals  which  have  been 
reviewed  by  the  NTP  Chemical 
Evaluation  Committee  (CEC)  are 
published  with  request  for  comment  in 
the  Federal  Register.  This  is  done  to 
encourage  active  participation  in  the 
NTP  chemical  evaluation  process, 
thereby  helping  the  NTP  to  make  more 
informed  decisions  as  to  whether  to 
select,  defer  or  reject  chemicals  for 
toxicology  study.  Comments  and  data 
submitted  in  response  to  this  request  are 
reviewed  and  summarized  by  NTP 
technical  staff,  are  forwarded  to  the 
NTP  Board  of  Scientific  Counselors  for 
use  in  their  evaluation  of  the  nominated 
chemicals,  and  then  to  the  NTP 
Executive  Committee  for  decision- 
making. The  NTP  chemical  selection 
process  is  summarized  in  the  Federal 
Register.  April  14, 1981  (46  FR  21828). 
and  also  in  the  NTP  FY  1987  i4n/Juo/ 
Plan,  pages  17-19. 

On  May  10, 1988,  the  CEC  met  to 
evaluate  eight  chemicals  nominated  to 
the  NTP  for  toxicological  studies.  The 
following  table  lists  the  chemicals,  their 
Chemical  Abstract  Service  (CAS) 
registry  numbers,  and  the  tj-pes  of 
toxicological  studies  recommended  by 
the  C:EC  at  the  meeting. 


Chemical 

CAS  Registry 

Committee 

No. 

recommendations 

P-Cadinene ... 

523-47-7 

No  testing. 

Oipti«nyla- 

122-39-4 

Cardnogeotcity. 

imno. 

* 

iRepmductive 
effects. 

Firemaster 

37853-59-1 

Ctiemicai 

^  680. 

disposition. 

Subctwontc  studies: 

Isobutene 

115-11-7 

CarcinogenM:ity. 

Methacfy- 

126-98-7 

Chemical 

lonitrile. ' 

disposition. 
Carcinogenicity. 

Ptienylpro- 

154-41-6 

SaknoneNa. 

panotamine 

In  vivo  cytogenetics. 

hydroctitl). 

Sutx^ronic  studies. 

ride. 

TrictilOfome- 

7673-09-8  arxJ 

Chemical  ar>a)ysts 

iamine. 

12379-38-3 

and  stability 
studies,  including 
identification  of 
hydrolysis 
products. 
Carcitiogenicity. 

rmc  oxide 

1314-13-2 

Carcinogenicity. 

Five  of  the  eight  chemicals  have  been 
previously  selected  for  study  by  the 
NTP.  )3-Cadinene  was  non-mutagcnic  in 
Salmonella  and  in  the  mouse  lumphoma 
assays.  It  was  negative  for  chromosomal 
aberrations  and  equivocal  for  sister 
chromatid  exchanges  in  Chinese 
hamster  ovary  cells.  Diphenylamine  and 
Firemaster  680  were  non-mutagenic  is 
Salmonella.  Methacrylonitrile  was  non- 
mutagenic  in  Salmonella,  and  did  not 
induce  sex-linked  recessive  lethal 
mutations  in  Drosophila. 
Trichloromelamine  is  on  test  in 
Salmonella. 

Interested  parties  are  requested  to 
submit  pertinent  information.  The 
following  types  of  data  are  of  particular 
relevance: 

(1)  Modes  of  production,  present 
production  levels,  and  occupational 
exposure  potential. 

(2)  Uses  and  resulting  exposure  levels, 
where  known. 

(3)  Completed,  ongoing  and/or 
planned  toxicologic  testing  in  the  private 
sector  including  detailed  experimental 
protocols  and  results,  in  the  case  of 
completed  studies. 

(4)  Results  of  toxicological  studies  of 
structurally  related  compounds. 

Please  submit  all  information  in 
writing  by  July  25, 1988.  Any 
submissions  received  after  the  above 
date  will  be  accepted  and  utilized  where 
possible. 

Dated:  JuncZl.  1988. 

DavM  P.  Rail, 

Director,  Nations!  Toxicology  Program. 
(FR  Doc.  88-14327  Filed  6-23-88;  8:45  am] 
BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-08-4121-11);  W-109378] 

Ctieyenne,  WY;  Coal  Leases, 
Expioration  Licenses,  etc.;  Correction 

aoency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice,  correction. 

summary:  In  the  Federal  Re^ster  of 
June  13, 1988,  (53  FR  22054).  the  Bureau 
of  Land  Management  published  an 
invitation  for  coal  exploration  license    . 
for  the  Triton  Coal  Company.  Three 
errors  have  been  identified  by  the  Triton 
Coal  Company.  This  document  corrects 
these  errors. 

for  FURTHER  INFORMATION  CONTA6T: 

Bufeau  of  Land  Management  Wyoming 
State  Office.  Branch  of  Mining  Law  and 
Soiid  Minerals.  P.O.  Box  182a 
Cheyenne.  Wyoming  82003;  307-772- 
2569. 

SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  88-13191.  appearing  at  page  22054 
in  the  Federal  Register  of  Monday.  June 
13, 1988,  the  following  corrections  are 
made:  Heading  "INVITATION  FOR 
COAL  EXPLORATION  UCENSE; 
CONVERSE  COUNTY,  WY."  is 
corrected  to  read  "INVITATION  FOR 
COAL  EXPLORATION  UCENSE; 
CAMPBELL  COUNTY.  WY. "  Under  the 
heading  "SUMMARY.'  first  paragraph, 
line  7.  "Converse  County.  Wyoming" -is 
corrected  to  read  "Campbell  County, 
Wyoming."  Under  heading 
"SUPPLEMENTARY  INFORMATION," 
first  paragraph,  line  5,  "April  25. 1988,*"  . 
is  corrected  to  read  "June  13, 1988." 

Hillary  A.  Odeii, 

State  Director. 

[FR  Doc.  88-14312  Filed  6-23-88:  8:45  am) 

BILUNO  COOC  4310-22-M 


Intent  To  Prepare  an  Environmental 
Impact  Statement  for  PLES I 
Geottiennal  Project 

AGENCY:  Bureau  of  Land  Management, 
Interior;  (CA-930-08-4410-12). 
AcnoNT  Notice  of  intent. - 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  and  the 
US  Forest  Service  have  decided  to 
require  that  an  Environmental  Impact 
Statement  (EIS)  be  prepared  for  the 
proposed  PLES  I  geothermal  project  near 
the  community  of  Mammoth  Lakes. 

Pacific  Energy  (formerly  Pacific 
Lighting  Energy  Systems)  proposes  to 
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buM  a  N  4i^awatt  geothermaf  power 
plant  on  a  Mase  it  holds  on  poMic  land. 
Hie  plaBt  would  be  ai^acent  to  ai» 
existn^  penver  plant  en  private  lam).  An 
Environmental  Assessment  (EA)  wae 
prepared,  aad  it  cenduded  tStuH  die 
project  waf  ienvironinenlally  sound  and 
should  pre4:^ed  widi  some  nitigatioii 
measuses  t^ien  to  meet  concerns 
expressed  b^  t)ie  p«bKc.  That  dedsien    ' 
b€»  been  appealed  The  BLM  and  USPS 
have  decided  that  an  EIS  shoakl  be  disne 
to  address  jtne  level  of  contravetsjr  that 
has  surfaced  since  the  EA  was  prepared. 
,  BLM  80c|  USPS  stand  by  the  analysis 
of  the  eriginal  Envicoranental 
Assessmeiitj  that  this  is  a  good  and  safe 
project,  bui  Uso  recognize  that  the 
appeal  reflects  the  growing  controversy 
over  geothctmal  development  in  Mono 
County.  In  order  to  fully  assure 
everyone  t|iat  their  concems  are  being 
addressed.l^apeciaily  ooocems  abeot 
the  Hot  Creek  Fish  Hatchery  and  the 
Hot  Creek  Recreation  Area,  the  project 
will  be  re-^amined  through  the  more 
detailed  Eitviroomental  Impact 
Statement  process. 

A  site  topf  and  scoping  meeting  have 
been  schefiiuled  for  July  8,  T968.  Tliose 
interested  iii  participating  in  the  site 
tour  should  meet  at  Ibe  US  Forest 
Service  Raji^er  Statini  in  Manwnotb 
Lakes,  Calilbmia  at  3:60  pim. 
Participant|*mint  provide  their  own 
transportalji^  The  scoping  meeting  will 
also  be  held!  in  the  AtKbterium  at  the 
Mamnwth  Lakes  Ranger  Station  later 
that  eveniiw  b^iiining  at  7:30  p.m. 
Issues  raisiv  during  the  scoping  meeting 
will  be  addressed  in  the  EIS  along  widi- 
issues  considered  in  the  previoos  EA. 

For  Further  biforraation  Contact  Bob 
Beehler.  Biine^u  of  Land  Management, 
787  North  I  lain  Street.  Suite  P,  Bish^. 
C A  93St4, 1  EJlSt  872-4881. 

Date:  lune^.  1988. 
Richard  F.  Jollnson.^ 

Acting  Statemrectot. 

|FR  Doc.  88-1^394  Filed  6-23-88:  &45  am) 

BILLING  bOOC  >Wta>«MI 


AA-UsSM-Bf 


Prcposed  Reinstatcnacnt  of  a 
Tecminole<tiO»aiKGa»l 


In  accordance  with  Title  IV  of  the 
Federal  Oil  (aid  Gas  RayaUy 
Management  Act  (Pub.  L  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-4d386-B  has  been  received 
covering  the  following  lands: 

Copper  Rivef  Meridian,  Alaska 

T.  12  N..  R.  el^.. 
Sec.  trsi^ 
'  (MQ  acres 


The  proposed  reinstatement  of  die 
lease  wotdd  be  under  the  same  terms 
and  conditions  of  tfte  original  lease, 
except  die  rental  will  be  increased  to  S5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent  The  $500  admfnistratfve 
fee  and  the  cost  (^publishing  this  Notice 
have  been  paid.  The  recpiired  rentals 
and  royalties  accuring  bom  February  1, 
1988,  the  date  of  terminatf oa  have  been 
paid. 

Having  met  all  the  reqairements  for 
reinstatement  of  lease  AA-48388-B  as 
set  out  in  section  31  [d]  and  (ej  of  the 
Mineral  Leasing  Act  of  192(1  [30  tJ.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  February  I.  I98iBk  subiect  to  the 
terms  and  conditions  cited  above. 

Dated:  )une  17.1988. 
Kay  F.  Kletka.  i 

Chief,  Brmach  (^MiaeniAdfudicatioii. 
[PR  Doc.  88-14323  FHed  6-23-eO:  BAS  am) 
fenxmo  cooE  43t».jA-« 


[NM-940-084520-1] 

New  Me»ica;Filina  ol  PM  Of  Stirvoy 

)unel7.1988. 

The  plats  surveys  described  below 
were  officially  &\ed  in  the  New  Mexico 
State  Office.  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico, 
effective  at  10:06  a.m.  <Mi  the  dates 
shown. 

The  survey  representing  the 
dependent  resuryey  of  a  portion  of  the 
San  Clemente  Grant,  a  portion  of  the  Lo 
de  Padilla  Grant,  a  portion  of  die 
subdivisjonal  lines,  a  portion  of  the 
subdivision  of  section  26,  certain  small 
holding  claim  boundariesi.  certain  tract 
boundaries  and  certain  lot  boundaries, 
and  the  survey  of  lot  boundaries  in 
sections  25,  26,  35  and  36,  Township  7 
North.  Range  2  East  New  Mexico 
Principal  Meridian,  New  Mexico, 
executed  under  Group  829,  filed  June  17, 
1968. 

This  survey  was  reipiested  by  the 
District  Manager,  Albuquerque,  New 
Mexico. 

The  survey  representing  the 
dependent  resurvey  of  certain  lots  and 
the  survey  of  lots  in  section  7,  Township 
2  South.  Range  1  East,  New  Mexico 
Principal  Merictian,  New  Mexico, 
executed  under  Group  7B8.  filed  June  17. 

i9aa 

The  survey  representing  the 
dependent  resurv^  of  certain  lot     | 
boundaries  and  the  survey  of  lots  in 
section  12,  Township  2  South,  Range  1 
West,  New  Mexico  Principal  Meridian, 
New  Mexico,  executed  under  Group  768, 
filed  June  17, 1988. 


These  surveys  were  requested  by  the 
District  Manager,  Socorro,  New  Mexico. 

The  survey  representing  the 
supplemental  plat  eepresoitinf  the  east 
half  of  fractional  section  31.  Tewn&bip  1 
South.  Range  1  East.  New  Mexico 
Principal  Meridian.  New  Mexico,  filed 
June  17, 1968. 

These  plats  wiU  be  in  the  open  fiTes  of 
the  New  Mexico  State  Office,  Bureau  of 
Land  Management  P.O.  Box  1449.  Santa 
Fe,  New  Mexico  87504.  Ct^jiies  of  the 
plats  may  be  obtained  from  the  office 
upon  payment  of  $2.50  per  sheet. 
KeUey  K.  WISimwoB. 
Acting  Chief.  Bmach  of  Codastrai Survey. 
(PR  Doc  88-14250  Filed  6-23-68: 8>tS  ain) 

BILLING  CODE  4110-FS-ll 


(AK-932-08-4220-10;  AA-6481t) 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meetin]^  i 


agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
.  Agriculture.  Forest  Service,  has  Gled  an 
application  to  withdraw  approximately 
4,478  acres  of  National  Forest  System 
lands  to  allow  the  Lands  to  be 
considered  for  an  exchai^e  with  Haida 
Corporation.  This  notice  doses  the 
lands  for  up  to  2  years  from  all  forms  of 
appropriation  under  the  public  land 
laws  including  the  mining  laws  and 
mineral  leasing  laws. 

DATE:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
September  22. 1988.  , 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Alaska 
State  Director.  BLM.  701  C  Street  Box 
13.  Anchorage,  Alaska  90513. 
FOR  FURTHER  INFORMATIOM  CONTACT. 

Sandra  C  Thomas.  BLM  .Maska  State 
Office.  907-271-3342. 
SUPPLEMENTARY  INFOOMATION:  On  June 
la  1988.  the  ILS.  Department  of 
Agriculture  filed  an  application  to 
withdraw  the  following  described 
National  Forest  System  lands  from  all 
settlement,  sale,  location  or  entry  under 
the  general  public  land  laws  including 
the  United  States  mining  laws  and 
mineral  leasing  laws,  subject  to  valid 
existing,  rights: 

Coppar  Rivaf  Maricfiaii 

Tongass  National  Forest 

T.  74  S..  R.  77  E.  (Uiwtirveyed) 
Sec.  12  (fractional:).  EVi.  EVkWVb: 
Sec.  13  (fractional).  NWV^NE'A. 

.\EV'4!^VVi. 
T.  73  S..  R.  78  E.  (Unsurveyed) 
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Sec.  7  (fractional),  SEV4: 

Sec.  17  (fractional).  EV4.  NViNWV*. 
SEV4NWy4: 

Sec  18  (fractional).  NEV4NEV4. 
T.  76  S.,  R.  83  E.  (Unsurveyed) 

Sec.  32  (fractional).  NEV4  Sl^; 

Sec.  34.  SEV4SWy4.  EV4SEV4.  SWy4SEy4. 
T.  78  S..  R.  83  E.  (Partially  Surveyed) 

Sec.  36,  SV^SEy4. 
T.  79  S..  R.  83  E  (Unsurveyed) 

Sea  1  (fractional),  NM:NEy4.  SEy4NEy4, 
NEy4SEy4; 

Sec.  34  (fractional).  SEy4SEy4:  ! 

Sec.  35  (fractional).  Si^N^i.  SVi: 

Sec.  36  (fractional),  SWy4. 
.  T.  80  S.,  R.  83  E.  (Unsurveyed) 

Sec.  1  (fractional),  WViNEy*.  WVi: 

Sec.  2  (fractional); 

Sec  3  (fractional).  NEy4NEy4.  SEy4SEy4; 

SeclO  (fractional).  EM!NEy4; 

Sec.  11  (fractional),  N'/i. 
T.  79  S..  R.  84  E.  (Unsurveyed) 

Sec  6  (fractional),  W%.N!Wy4,  SWy4. 

wiiSEy4,SEy4SEy4: 

Sec  7  (fractional),  E%.  EMJNWV4: 
Sec  8,  WViSWy.; 
Sec  18  (fractional),  NEV4. 
T.  77  a,  R.  85  E.  (Unsurveyed) 
Sec  30  (fractional).  SV4SWy4; 
Sec  31  (fractional).  NWy4.  Sy^.NEy4. 

N'^Nwy4,  SEViNwy*,  NEy4Svvy4.  SEy4. 

T.  78  S.,  R.  86  E  (Unsurveved) 

Sec  6  (fractional),  NV4NEy4. 
T.  80  S.,  R.  85  E.  (Partially  Surveyed) 

Sec  1  (fractional).  SEMiSWy*.  SEy4: 

Sec  12  (fractional),  Ey.:NWy4. 
T.  82  S..  R.  85  R  (Unsurxeved) 

Sec  17  (fractional),  SWV«; 

Sec  19  (fractional).  NEVi,  S'lNW y4: 

Sec  20  (fractional),  NWy4; 

Sec  28  (fractional).  NWy4.  '< 

T.  83  S..  R.  85  E.  (Unsurveyed) 

Sec  3  (fractional),  WM:: 

Sec  4  (fractional); 

Sec  5  (fractional).  SViNEy..  N^iSEVi. 
T.  80  S..  R.  86  E.  (Unsurveyed) 

Sec  8  (fractional),  EV<8SEy4; 

Sec  9  (fractional),  S%: 

Sec  16  (fractional),  WV<.!NEy4.  NWy4, 
NViSWy4; 

Sec.  17  (fractional),  NE'4,  EV2NW'y4, 
SWV4NWy4. 

.The  areas  described  aggregate 
approximately  4,478  acres. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 


that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300, 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  dses  which  will  be 
perinitted  during  this  segregative  period 
are  public  access,  access  to  mining 
claims  for  assessment  work  and 
maintenance  of  underground  cable, 
highway,  and  powerline. 

The  temporary  segregation  of  the 
lands  in  connection  with  this 
withdrawal  application  shall  not  affect 
the  administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not 
have  tlie  effect  of  authorizing  any  use  of 
the  lands  by  the  applicant  agency. 
Sue  A.  Wolf. 

Chief,  Branch  of  Land  Resources. 
(FR  Doc.  86-14316  Filed  6-23  88;  8:45  am) 

BlUtNG  COOE  4310-JA-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-411 
(Preliminary)] 

Calcined  Bauxite  Proppants  From 
Australia;  Import  Investigations 

agency:  United  States  International 
Trade  Commission. 
action:  Institution  of  a  preliminary 
antidumping  investigation,  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 

SUIMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
411  (Preliminarj')  under  se.'ition  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C  1673(a)) 
to  determine  whether  there  is  a 
reasonable  indicatfon  thst  an  industry  in 
the  United  States  is  materially  injured. 
or  is  threatened  with  material  injury,  or 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  of  calcined  bauxite 
proppants  from  Australia,  provided  for 
in  item  521.17  of  the  Tariff  Schedules  of 
Ihe  United  States  Annotated  (TSUSA), 
that  are  alleged  to  be  sold  in  the  United 
States  at  less  than  fair  value.' 


'  The  subject  artic:le8  are  provided  for  in 
subheading  2606.00.00  of  the  proposed  f  larmonized 
Tariff  Schedule  of  the  United  States. 


As  provided  in  section  733(a)  of  the  ^ 
act,  the  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  July  29,  . 
198& 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  part  207),  and  part  201,  subparts 
A  through  E  (19  CFR  part  201 ). 

EFFECTIVE  DATE:  June  14, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Mazur  (202-252-1184),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 
^UPFLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  June  14, 1988,  by  Carbo 
Ceramics,  Inc.,  Irving,  TX. 

Participation  in  the  investigation. — 
Persons  wisMng  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list— Pursuant  to  §  201.11(d) 
of  the  Commission's  rules  (19  CFR 
§  201.11(d)),  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  v\fho  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  fof  filing  entries  of  appearance. 
In  accordance  with  §  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3), 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Conference. — ^The  Director  of 
Operations  of  the  Commission  has 
scheduled  a  conference  in  connection 


with  this  in\  ^stigation  for  9:30  a.in.  on 
July  5. 1988  ^i  the  U.S.  International 
Trade  Conufiission  Building.  500  E  Street 
SW.,  Washington.  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Diaae  Mazur  (202-252-1184)  not 
later  than  June  28. 1908.  to  arrange  for 
their  appearance. 

Written  submissions. — Any  person 
may  submitjt^  the  Conunissioh  on  or 
before  July  8.1 1988.  a  written  statement 
of  information  pertinent  to  the  subject  of 
the  investigation,  as  provided  in  §  207.15 
of  the  Comn^lssion's  rules  (19  CFR 
207.15).  A  signed  original  and  fourteen 
(14)  copies  of  each  submission  must  be 
filed  with  the  Secretary  to  the 
Commission!  |n  accordance  with  S  201.8 
of  the  rules  (19  CFR  201.8).  All  written 
submissions  except  for  confidential 
business  data  will  be  available  for 
public  inspeiqtion  during  regular 
business  hotob  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  0^  ^e  Secretary  to  tRe 
Commissioil' 

Any  business  information  for  which 
conndcntialj  treatment  is  desired  must 
be  submittefl'i  separately.  The  envelope 
and  all  pageja  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Infjormation."  Confidential 
submissions!  and  requests  for 
confidentiallfreatment  must  conform 
with  the  reqidrements  of  §  201.6  of  the 
CommissiorT^  rules  (19  CFR  201.6). 

Authority:  Tbid  investigation  is  l>ein); 
conducted  under  authority  of  the  Tariff-Act  of 
1930.  title  VII.  this  notice  is  published 
pursuant  to  i  3fX7.\Z  of  the  Commission's 
rules  (19  CFR  Ia07 .12). 

By  order  of 
'    Issued:  jun^ 

Kenneth  R. 

Secretary. 
[PR  Doc.  8ft-l 
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,1988. 
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INTERSTAli  COMMERCE 
COMMISSION 

Intent  To  EMage  in  Compensated 
Intercorpons^  Hauling  Operations;    . 
Motor  Carriers 

'  This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  thenamed 
corporations  intend  to  provide  or  use 
compensatejdi  intercorporate  hauling 
operations  aa  authorized  in  49  U.S.C. 
10524(b).      I  [ 

A.  1.  Parera  corporation  and  address 
of  principal  idffice:  Chicago  Pacific 
Corporation.  200  South  Michigan 
Avenue.  Chiqago.  Illinois  60604. 
•  2.  WhdIlyt0wned  subsidiary  which 
will  participate  in  the  operations,  and 
State  of  Incorporation:  The  Gunlocke 
Company.  f\  Delaware  corporation. 


B.  1.  Parent  Corporation  and  address 
of  principal  office:  Sony  Corporation  of 
America  (SONAM).  Sony  Drive.  Mail 
Drop  2^7.  Park  Ridge.  N)  07656. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
states  of  incorporation: 

A.  Sony  Aviation.  Inc.  (Delaware) 

B.  Harvey  Raymond.  Inc.  (New  York) 

C.  Sony  Magnetic  Products.  Inc.  of 
America  (Alabama) 

D.  Sony  Technology  Center,  Inc.  (New 
York) 

E.  Cal-Tech  Cabinet  Corp.  (California) 

F.  MCI,  Inc.  (New  Jersey) 

G.  Digital  Audio  Disc  Corporation 
(Delaware) 

H.  SMPA  Domestic  International  Sales 

Corp.  (Alabama) 
I.  CBS  Records  Inc.  (Delaware) - 
Nomta  R.  McGoQ.. 
Secretary. 
(FR  Doc.  88-14286  Filed  6-23-88;  8:45  am) 

HLUNa  COOC  703S-01-M 


DEPARTMENT  OF  LABOR 

Employment  ^andards  Administration 

Minimum  Wages  for  Federal  and 
Federally  Aaaisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  dietermination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
•be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494.  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisons  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 


federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
deeistons,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dateif  and  are  elective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fiinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor-, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW..  Room  S-3504.    . 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Detennination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
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Federal  Repster  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

Connecticufc 

CT88-1  (Jan.  8, 1988) pp.62-74. 

District  of  Columbia: 

DC88-1  Uan.  8. 1988) pp.78,81,83. 

Florida: 

FL88-17  (Jan.  8, 1988) p.144. 

New  York: 

NY88-1  (Jaa  8, 1988) pp.684- 

685. 
pp.687- 


New  York: 
NY88-3  (Jan.  8. 1988). 


pp.e91,696- 
700. 


NY88-7  Uan.  a  1968). 

NYS8-10(Jan.  8.1988)...„ 


....  pp.702- 

704. 
....  p.739. 
....  pp.770- 
773. 

NY88-13  (Jan.  8. 1988) „ p.805. 

Virginia: 

VA88-17  Oan.  8, 1968) p.llBOb. 

VA88-1B  (Jan.  8, 1988) p.llBOf 

Volume  II 

Kansas:  \ 

KS88-8  (Jan.  a  1988).^ p.3S4. 

Ohio: 

OH8&-2  (Jan.  a  1988) pp.738- 

745. 

pp.754- 

755. 

Volume  III 
None. 


General  Wage  Determination 
Publication 


[ 


General  wage  determinations  issued 
under  the  Dayis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be    . 
found  in  the  Govemmerit  Printing  OfHce 
(GPOJ  dociunent  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Omce,  Washington,  DC  20402,  (202]  783- 
3238. 

When  ordering  sub8cription(s].  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about « 
January  1)  which  includes  all  current 
general  wage  determination  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers.  i 


Signed  at  Washington,  DC  this  ITA  day  of 

June  1988. 

Alan  L.  Mom, 

Director.  Division  of  Wage  Determinations. 

(FR  Doc.  88-14111  Filed  6-23-88: 8:45  amj. 

WLUNO  CODE  4510-27-11 


Pension  and  Welfare  Beneflte 
Administration 

[Protiibited  Transaction'Examption  8S-SS; 
Exemption  Application  No.  D-7067  at  at.] 

Grant  Of  hKRYidual  Exemptions;  Ben 
Atlantic  Master  Trust  et  al. 

agency:  Pension  and  Welfare  Benefits 

Adminisb^tion.  Labor. 

action:  Grant  of  individual  exemptions. 

SUMltARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  [the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act]  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code]. 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  apphcation  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  mterested  person 
might  stibmit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comihents  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  406(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 


April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans.  '<i 

B«B  Adantk  Mastar  Trust  (the  Tnist)  Located 
in  Pittsburgh,  Pennsyhrauia  <  i 

[Prohibited  Transaction  Exemption  88-    ; 
Exemption  Application  No.  D-7067] 

Exemption  " , 

The  restrictions  of  section  406(a)(1) 
(A)  throuqgh  (D)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code  shall  not  apply  to  any  transaction 
arising  in  connection  with  the 
acquisition,  ownership,  management, 
development,  leasing,  financing,  or  sale  ^ 
of  real  property  (including  the 
acquisition,  ownership  or  sale  of  any 
interest  in  a  joint  venture,  partnership, 
trust,  or  separate  account  which  invests 
primarily  in  real  property]  of  the 
borrowing  or  lending  of  money  in 
connection  therewith,  between  a  party 
in  interest  and  the  Trust,  provided  that 
the  following  conditions  are  satisfied: 

(1)  The  decision  to  invest  the  assets  of 
the  Trust,  directly  or  indirectly,  in  such 
transaction  is  made  by  Richard  Ellis, 
Inc.  (Ellis): 

(2)  Any  such  party  in  interest  is  not — 
(i)  Bell  Atlantic,  the  sponsor  of  the 

Trust,  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  Bell  Atlantic  (Bell 
Atlantic  Contiolled  Person),  any  officer, 
director,  or  highly-compensated  (as 
defined  in  section  4975(e)(2)(H)  of  the 
Code]  employee  of  Bell  Atlantic  or  any 
Bell  Atlantic  Controlled  Person;  any 
corporation,  partnership,  trust  or 
unincorporated  enterprise  in  which  Bell 
Atlantic,  the  Bell  Atlantic  Controlled 
Person,  or  any  officer,  director  or  highly 
compensated  employee  (as  defined 
above]  of  Bell  Atlantic  or  any  Bell 
Atlantic  Controlled  Person  owns  a  5%  or 
more  interest;  or  any  corporation, 
partnership,  trust  or  unincorporated 
enterprise  which  owns  a  5%  or  more 
interest  in  Bell  Atlantic  or  any  Bell 
Atlantic  Controlled  Person;  or 

(ii)  Ellis,  any  person  directly  or 
indirectly  controlling,  controlled  by  or 
under  common  control  with  Ellis 
(Controlled  Person);  any  officer, 
director,  or  highly  compensated 
employee  (as  defined  in  9ection 
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4975(e){2)(£fi  of  the  Code)  ofElUs  or  any 
Controlled  pPerson;  any  corporation, 
partnershiii^  trust  or  unincorporated 
enterprise  bl  which  Ellis,  any  Controlled 
Person,  or  any  officer,  director  or  highly 
compensated  employee  (as  defined 
above)  of  filiis  or  any  Controlled  Person 
owns  a  5%  Ur  more  interest;  or  any 
corporation,  partnership,  trust  or 
unincorporated  enterprise  which  owns  a 
5%  or  more  interest  in  Ellis  or  any 
Controlled  Person;  or 

(iii)  Any  person  who  exercises 
discretionmy  authority,  responsibility  or 
control  or  4vio  provides  investment 
advice  with  respect  to  the  investment  of 
Trust  assetsi  involved  in  the  particular 
transaction;! 

(iv)  The  iarm  "interest",  as  applied  in 
subsection  it)  (i)  and  (ii)  above  means 
*vith  respect  to  ownership  of  an  entity — 

(A)  The  oombined  voting  power  of  all 
classes  of  ^tbck.  entitled  to  vote  or  the 
total  value  jcjf  the  shares  of  all  classes  of 
stock  of  th^  entity  if  the  entity  is  a 
corporatioil.j 

(B)  The  (^ital  interest  or  the  profits 
interest  of  Q^e  entity  if  the  entity  is  a 
partnership!,  or 

(C)  The  fa  ( neficial  interest  of  die 
entity  if  the  intity  is  a  trust  or 
unincorporaled  enterprise;  and 

(v)  A  person  is  considered  to  own  an 
interest  held  in  any  capacity  if  the 
person  has  Kir  shares  the  authority — 

(A)  To  e>^irci8e  any  voting  rights  or  to 
direct  sornd  father  person  to  exercise  the 
voting  rightjal  relating  to  such  interest  or 

(B)  To  di^|)ose  or  to  direct  the 
disposition  ^f  such  interest 

(3)  At  the  time  the  transaction  is 
entered  int(^i  and  at  the  time  of  any 
subsequent  ^newal  or  modification 
thereof  that  requires  the  consent  of  Ellis, 
the  terms  of  the  transaction  are  at  least 
as  favorabl|e  to  the  Trust  as  tJie  terms 
generally  available  in  arm's-length 
transaction^  between  unrelated  parties. 

(4)  Ellis  shall  maintain  for  a  period  of 
six  years  from  the  date  of  each 
transaction!  Mentioned  above  the 
records  neoassary  to  enable  the  persons 
described  i^  subparagraph  (5)  of  this 
section  (a)  to  determine  whether  the 
conditions  ^f  this  exemption  have  been 
met,  except  that  (i)  a  prohibited 
transaction  will  not  be  deemed  to  have 
occurred  if,  due  to  circumstances 
beydnd  theldontrol  of  Ellis,  the  records 
are  lost  or  acstroyed  prior  to  the  end  of 
the  six-year  period,  and  (ii)  no  party  in 
interest  shaffi  be  subject  to  the  civil 
penalty  whioh  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  Section  4975  (a)  and  (b)  of 
the  Code,  ifjthe  records  are  not 
maintained^  or  are  not  available  for 
examination  as  required  by 
subparagra  )h  (5)  below;  and 


(5)(i)  Except  as  provided  in 
subdivision  (ii)  of  this  subparagraph  (5) 
and  notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
subparagraph  (4)  of  this  section  (a)  are 
unconditionally  available  at  the 
customary  location  for  the  maintenance 
and/or  retention  of  such  reccHds.  for 
examination  during  normal  business 
hours  by: 

(A)  Any  duly  authorized  employee  or ' 
representative  of  the  Department  of  the 
Internal  Revenue  Service; 

(B)  Any  fiduciary  of  a  plan  which  is 
funded,  in  whole  or  part,  by  the  Trust 
with  respect  to  wluch  Bell  Atlantic  is  a 
named  fiduciary  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary:  and 

(C)  Any  participant  or  beneficiary  of 
any  plan  which  is  funded,  in  whole  or 
part,  by  the  Trust  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary. 

(ii)  None  of  the  persons  described  in 
subdivisions  (i)  (B)  and  (C)  of  this 
subparagraph  (5)  shall  be  authorized  to 
examine  the  trade  secrets  or  commercial 
or  financial  infoimation  which  is 
privileged,  confidential  or  of  a 
proprietary  nature  of  either  Bell  Atlantic 

or  Ellis. 

« 

(b)  Specific  Exemption.  The 
restrictions  of  section  406(a)(1)  (A), 
through  (D)  and  406(b)  (1)  and  (2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4g75(c)(l)  (A) 
dirough  (E)  of  the  Code,  shall  not  apply 
to  the  furnishing  of  services,  facilities 
and  any  goods  incidental  thereto  by  a 
place  of  public  accommodation  which  is 
or  may  be  considered  an  asset  of  the 
Trust  to  a  party  in  interest  with  respect 
to  the  Trust  if  the  services,  facilities  or 
incidental  goods  are  furnished  on  a 
comparable  basis  to  the  general  pubKc. 
and  if  the  requirements  of 
subparagraphs  (a)  (4)  and  (5)  of  this 
exemption'are  met. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
22, 1988  at  53  FR 13347. 

Effective  Date:  This  exemption  is 
effective  Feburary  21, 1986. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department 
telephone  (202)  523-8881.  (This  is  opt  a 
toll-free  number.) 


BoiM  Caacadt  CoqMcalkMi  U&  PsQsion 
Trust  (tel^ust)  Lacatad  in  Boston. 
Massadmaatts 

[Prohibited  Transaction  ^jcemption  88-    ; 
Exemption  Application  No.  D-7188) 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2),  and  407(a)  of  die  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
Uirough  (E)  of  the  Code,  shall  not  apply 
to:  (1)  effective  October  29, 1987,  tlie 
.  continued  leasing  by  the  Trust  of  certain 
timlierland.  exclusive  of  the  standing 
timber  and  mineral  rights,  located  in 
four  counties  in  North  and  South 
Carolina  (the  Property)  to  Boise  Cascade 
Corporation  (Boise),  die  sponsor  of  the 
Trust  provided  diat  the  terms  of  the 
transaction  are  at  least  as  favorable  to 
the  Trust  as  an  arm's-length  transaction 
with  an  unrelated  party;  and  (2)  die 
proposed  sales  of  certain  parcels  of  the 
Property  by  the  Trust  to  Boise,  provided 
that  the  Trust  receives  an  amount 
which,  on  a  cumulative  basis  after  each 
such  sale,  is  the  higher  of  either  (i)  the 
original  average  purchase  price  per  acre 
of  the  Property,  or  (ii)  the  fair  market 
value  of  the  I^perty.  or  parcels  thereof, 
on  the  date  of  sale. 

Effective  Date:  The  effective  date  of 
this  exemption  is  October  29, 1987.. 

For  a  more.complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
22, 1988  at  53  FR  13352. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Mr.  E.F.  Williams  of  the  Department 
telephone  (202)  523-8883.  (This  is  not  a 
toll-fiee  number.) 

Bill  Kelley  Cbevrdet  Inc.  Employaes 
Retiramant  Plan  (the  Plan)  Located  in 
Hallandak.  Florida 

[Prohibited  Transaction  Exemption  88-    ; 
Exemption  Appiicajion  No.  D-7250] 

Exemption 

The  restrictions  of  section  406(a). 
(b)(1)  and  (b)(2),  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  die 
Code,  shall  not  apply  to  the  proposed 
sale  (the  Sale)  by  the  Plan  of  certain 
improvements  on  real  property  (the 
Improvements)  to  Messrs.  Stephen  A. 
Kelley  and  William  ).  Kelley,  jr.,  parties 
in  interest  with  respect  to  the  Plan; 
provided  the  Sales  price  is  not  less  than 
the  greater  of  $81,500  or  the  fair  market 
value  of  the  Improvements  on  the  date 
of  the  Sale. 
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For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  puUished  on 
February  22, 1988  at  53  FR  5227. 

Written  Comments:  The  Department 
received  one  written  comment  and  no 
requests  for  a  hearing.  The  commenter 
raised  two  issues,  which  were  not 
related  to  the  transaction  for  which 
exemptive  relief  was  proposed  by  the 
Department.  Accordingly,  the 
Department  has  determined  to  grant  this 
exemption  as  proposed. 

For  Further  Information  Contact 
Mrs.  Betsy  Scott  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toU-free  namber.) 

F-M  hnwihition  Pensioa  Plan  (the  Pension 
Plai^.  F-M  Inaaktion  Profit  Sharing  Plan  (the 
Profit  Sharing  Han)  Located  in  Faigo,  North 
Dakota 

(Prohibited  Transaction  Exemption  88-       ; 
Exemption  Application  Noa.  D-7468  and  D- 

7469) 

Exemption 

The  restrictions  of  section  406(b)(2)  of 
the  Act  shall  not  apply  to  the  cash  sale 
of  38.354  shares  in  Sunbelt  Commercial 
Associates,  a  limited  partnership,  and  of 
26.250  shares  in  Sunbelt  Federal  Way, 
another  limited  partnership,  from  the 
terminating  ProHt  Sharing  Plan  to  the 
continuing  Pension  Plan,  which  has  the 
same  trustees  as  the  Profit  Sharing  Plan, 
provided  the  sales  price  of  such  shares 
equals  their  fair  maricet  value  on  the 
date  of  the  sale  as  determined  by  an 
independent  appraiser. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
22, 1988  at  53  FR  13359. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freund  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a}  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  (Ht>hibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provision  of  section  404  of 
the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 


interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(aMl)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclunon  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries. 

(2)  These  exemptions  are 
supplemental  to,  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  2l8t  day  of 
June  1988. 

Robert  ).  Doyle, 

Acting  Director  of  Regulations  and- 
Interpretation$,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor. 
[FR  Doc.  88-14348  Filed  6-23-88;  8:45  am] 
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[Application  No.  D-6689  •X  ai.] 

Proposed  Exemptions;  Pension 
Mortgags  Trust  Program  et  aL 

AO0ICV:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income- 
Security  Act  of  1974  (the  Act)  and/or  tiie 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests. 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  fsota  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 


;  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Regulations  and 
Interpretations,  Room  N-5060,  U.S. 
Department  of  Labor,  200  Constitution  ' 
Avenue,  NW.,  Washington.  DC  20210. 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677, 200 
Constituthin  Avenue,  NW.,  Washington, 
DC202ia 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by  . 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Sudi  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Ra^iter  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing     { 
(where  appropriate). 

SUPPt^MENTARV  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or.  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28. 1975).  Effective  December  31,    . 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the' 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the  - 
proposed  exemptions  which  are 
summarized  below.  Interested  perscms 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Pensioa  Mortgage  Trust  Program  (the 
Trust)  Located  in  Phoenix,  AZ 

(Application  No.  I>-6689| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  vn&et  the 
authority  of  section  406(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
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forth  in  ERISA  Procedure  7S-1  f«FR 
18471.  April  9.  ig7S}.  If  the  exemption  is 
granted,  the  feslriction*  of  tection  40e(a) 
of  the  Act  aiM  the  nnctionsTeM^tiiig 
from  the  apiiUcatioB  of  section  4875  of 
the  Code,  byj  ^eoami  of  section 
4g75(c)(lMA]^  ihravch  (D)  of  the  Code 
shall  not  apbhr  to  Ae  direct  or  indirect 
sale,  exchange  or  transfer  of  imts  of 
beneficial  interest  (UnitB)  or  subseqiient 
redemption  of  Units  pursuant  to  the 
Trust.  betwMp  the  adminiatrator  (the 
Administrara^  or  the  trustee  (the 
Trustee)  of  ue  Trust  and  an  investing 
plan  (Plan)  v[fita  such  Administrator 
and/or  ThnMe  aiefldmiartea  with 
respect  to  th^!Plan  assets  invested  in  the 
Trust  provided  that: 

(a)  The  pl^  pays  no  more  or  receives 
no  (ess  for  sitih  Unit  dian  the  Plan 
wonid  have  <«id  or  received  in  an 
arm's-length  'transaction  with  an 
unrelated  paHy; 

(b)  There  i»iO«Iy  one  class  of  Unit  and 
the  rights  andj  intefests  evidenced  by 
such  Units  aft  not  subordinate  to  any 
other  interest  Sn  the  Thwt; 

(c)  Such  sale,  exchange  or  transfer  is 
expressly  autkonxed  fai  writing  by  a 
fiduciary  of  the  Plan  indepoident  of  the 
Administratdt  and  the  Trustee  after  ftdl 
disdosure  of  &e  real  estate  investment 
and/or  specific  property  Mdiicfa 
constitutes  the  security  in  tavot  of  die 
Trust: 

(d)  The  Tnut  is  an  exempt  trust  yxadet 
501(a)  of  the  Code  and  only  plans 
qualified  under  401(a)  of  the  Code  may 
participate  ot  continue  to  hold  Units; 
and  ][ 

(e)  The  Tniit  meets  die  guidelines  for 
a  group  trust  'onder  IntemaJ  Revenue 
Service  Revenue  RuHng  81-100, 1981-1 
C.B.  326. 

Summary  ofP\^ta  end  Represeotatkuts 

1.  The  Trusli  is  a  group  frust  organized 
under  the  lav|^  of  Arizona  and  is 
designed  to  b^  exempt  firom  taxation 
under  sectioii  boi(a)  of  the  Code. 
Participation  ita  the  Thnt  is  expressly 
limited  to  qualified  employee  benefit 
plans  quahfitd  under  sections  401(a) 
and  501(a)  of{|ie  Code  and  who  adopt 
the  Trust  Th^Tmst  is  designed  to 
permit  the  Pw»  to  invest  in  a  single 
large  commercial  real  estate  profect  (the 
Project)  to  be  developed  by  Tlwumdl 
Crow  Company  (Tramraell).  The  Tmst's 
investment  Wgl  be  in  the  fcKin  of  a  loan 
(the  Loan)  to  Trammell.  secured  by  a 
first  mortgage  or  deed  of  trust  (the 
Mortgage)  and  an  assignment  oS  the 
leases  on  the  subject  real  estate  (the 
Property),      i    ^ 

2.  Units  win  initially  be  sold  for 
$1,000,000  eiOL  Purchase  of  fractional 
Units  may  bc^nermitied.  but  there  is  a 
minimum  punxiase  requirement  of  one 


Unit.  In  general  terms,  daring  die  term  of 
the  Trust,  the  value  of  a  Unit  on  a  given 
date  shall  be  die  fiair  maricet  vahie  of 
Trust  asserts  less  Triist  liai^Iities 
divided  by  the  outstanding  Units  as  of 
the  last  valuation  date.  Tlie  Trust 
prohibits  assignment  by  a  Plan  of  its 
Unft(s),  but  there  are  Hmited 
circumstances  under  w^ich  a  Plan  may 
redeem  its  Unitfs).  fai  order  to  t^nain  in 
the  Trust  the  Ptan  must  remain  quafiBed 
under  sections  401(a)  and  501(a)  of  the 
Code. 

3.  The  q)plicant  represents  diat  the 
Units  wHI  be  securities  exenqit  from  the 
registration  reqnfrements  of  Federal  and 
State  securities  laws  and  will  qualify  as 
a  "private  frfacemenT  to  "Accredited 
Investors^  under  Regulation  D  of  the  , 
Secnrities  Act  of  1933.  The  apiriicant 
furdier  represents  that  Ohb  sde  of  die 
Units  generally  will  be  exempt  frtnn  the 
broke^dealer  registration  requirements 
of  appKcable  Federal  and  State 
securities  laws  since  they  win  be 
mariceted  by  the  issuer. 

4.  Investment  in  die  Trust  will  be 
limited  to  frfans  meeting  the  conditions 
of  an  "Accredited  Investor"  as  defined 
in  SEC  Reputation  D.  Rule  501.  which 
inchides  (among  odiers):  an  "employee 
benefit  plan  widnn  the  meaning  of  Title 
I  of  die  Etaiployee  Retirement  Income 
Security  Act  <k  1974,  if  die  investment 
decision  is  made  by  a  plan  fiduciary,  as 
defined  bi  section  3(21)  of  such  Act. 
which  is  eidier  a  bank,  insurance 
company,  or  registered  investment 
adviser,  or  if  the  employee  benefit  plan 
has  total  assets  in  excess  of  $54)00.000.' 
In  any  event  the  decision  win  be  made 
by  a  fiduciary  for  a  Plan  who  is 
independent  of  the  Administrator,  the 
Trustee  and  ThimmeB.  In  addition,  die 
Administrator,  will  use  due  diligence  to 
ascertain  that  a  prospective  Plan 
investor  end/or  its  investment  advisor  is 
knowledgeable  in  real  estate 
investments.  Moreover,  the 
Administrator  wtH  document  diis 
expertise  prior  to  andiorizkig  die  sile  of 
a  Unit  to  any  Plan. 

5.  The  Administrator  will  be  Mr.  Eric 
C  Orkild  and  Mr.  Jolm  A.  Greene  of 
Phoenix.  Arizona.  The  Administrator 
shall  act  as  the  Trust's  investment 
manager,  be  responsible  for  day-to-day 
adminiistration  of  the  Trast  protecting 
the  rights  and  assets  of  the  Thut  and 
the  distribution  of  income  to  Unit 
holders.  Mr.  Orkild  is  a  pension 
administrator  for  a  ^versified  Fortune 
200  company  and  has  significant 
experience  in.  the  pension  trust 
qualification  area.  He  is  also  a  licensed 
real  estate  and  mortgage  broker  in 
Arizona.  Mr.  Greene  is  senior  tax 
counsel  for  a  Fortune  200  company,  and 
is  responsible  for  its  compliance  with 


the  Act  The  Administrator  may  be 
replaced  by  a  ma|ority  vote  of  the  Unit 
holders  at  any  time.  Units  wiH  not  be 
sold  to  any  employee  benefit  plan  with 
which  (he  Administrator  has  any 
fiduciary,  party  in  interest  or  other 
formal  relationship. 

6.  The  Thistee  will  be  First  IntnsUte 
Bank  of  Arizona.  The  Trustee  will  be 
unrelated  to  all  the  parties,  llie  Thistee 
will  receive  commitments  from 
interested  Plans  to  purchase  one  or  more 
Units  and  act  as  the  custodian  of  Trust 
assets.  The  Trustee  may  be  replaced  by 
a  mafority  vote  of  the  Unit  holders  at 
any  time. 

7.  Potential  investing  Plans  wiD 
receive  a  private  offering  memorandum 
(PC^if)  which  will  inform  the  relevant 
Plan  fiduciaries  of,  among  other  things, 
the  risk  factors,  fees  and  compensation 
of  the  Administrator  and  Trustee,  any 
competitive  activities  of  the 
Administrator  and  lYustee  and  the 

°  experience  and  fiduciary  responsibilities 
of  die  Administrator  and  TVustee.  In 
addition,  an  independent  MAI  appraisal 
of  die  Property  will  be  obtained  and  the 
results  ateo  disclosed  to  Ptan  fiduciaries 
prior  to  the  sale  of  any  Units.  Finally,  an 
independent  CPA  will  prepare  a 
statement  as  to  the  reasonableness  of 
the  assumptions  used  and  the  accuracy 
of  the  financial  information  concerning 
the  Project  This  statement  will  also  be 
disclosed  to  Plan  ftdnciaries  prior  to  the 
sale  of  any  Units. 

8.  The  'Trustee  will  prepare  and 
distribute  to  eadi  Unit  holder  and  the 

'Administrator  an  aimual  report 
including  the  fdlowing  information:  (a) 
The  Thist's  balance  sheet;  (b)  the  Trust's 
profit  and  loss  statement;  (c)  a 
statement  of  changes  in  die  Trust's 
financial  powtion;  [d)  Triist  and  Unit 
valuation  statements;  and  (e)  sudi  other 
reports,  returns  and  information  as  will 
enable  the  Unit  holders  to  comply  with 
the  reporting  requireoients  of  the  Act 
and  the  Code. 

a  The  Loan  will  be  for  $40,000,000  at 
10%  annual  interest  for  a  term  of  30 
years.  The  Project's  estimated  cost  and 
fair  market  value,  wffl  be  $50,000,00a 
llierefore,  the  loan  to  value  ratio  wiD  be 
80%.  The  Developer  wiO  make  mondily 
principal  and  interest  payments.  The 
Trustee,  at  the  direction  of  the  fadders  of 
a  majority  of  the  Units,  may  call  the 
Loan  at  any  time  after  10  years  after  due 
notice  to  TrammeO.  fai  addition, 
Trammell  will  pay  the  Thist  1.25%.  or 
$500,001^  as  points,  contingent  interest 
equal  to  10%  of  the  Project's  net  annual 
cash  flow,  and  10%  of  the  net  proceeds 
upon  the  sale  of  the  Kvperty.  whidi 
must  be  sold  by  the  end  of  the  tenth 
year  of  the  Loan.  The  Trust  will  pay  the 
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Administrator  a  fee  of  1%,  or  $400,000,  at 
the  closing  of  the  Loan  in  consideration 
of  structuring  and  originating  the  I.oan. 
creating  the  Trust  and  marketing  the 
Units.  During  the  term  of  the  Loan  the 
Trust  will  pay  the  Administrator  a 
quarterly  administration  fee  of  $3,000 
and  the  Trustee  a  quarterly  trustee  fee 
of  $1.000. « 

10.  Each  Plan  will  transfer  funds  to  the 
Trust  on  five  days  notice  firom  the : 
Administrator.  Each  Plan  will  receive  a 
certiHcate  evidencing' its  proportional 
interest  in  the  Trust  upon  such  funding. 
Prior  to  making  a  commitment  to  the 
Trustee  for  the  purchase  of  Units,  each 
Plan  will  be  advised  of  the  proposed 
Trust  funding  date  on  which  funding  of 
the  Trust  by  such  Plans  is  to  take  place. 
The  actual  funding  date  for  which  the 
above  mentioned  Ave  days  notice  will 
be  given  by  the  Trust  will  occur  on  or 
within  thirty  business  days  after  the 
proposed  Trust  funding  date.  The 
Trustee  will,  pursuant  to  the  specific 
directions  of  the  Administrator  and  prior 
to  the  time  it  closes  the  Loan  with  . 
Trammell,  invest  the  funds  in  a 
"government  securities  portfolio".  The 
Loan  shall  be  close  within  ninety 
business  days  of  the  proposed  Trust 
funding  date. 

If  insufficient  funds  are  transferred  to 
the  Trust,  the  Administrator  may 
attempt  to  sell  the  balance  of  the 
unpurchased  Units  prior  to  the  date  it  is 
required  to  fund  the  Loan.  Regardless  of 
the  reasoii.  if  the  Loan  is  not  funded  by 
the  Trust  within  ninety  business  days 
after  the  proposed  Trust  funding  date, 
the  funds  will  be  promptly  returned  to 
Unit  holders,  together  wiUi  any  intei^st 
earned  thereon,  without  any  charge  for 
administrative  costs  or  fees.  If  there  are 
excess  funds  in  the  Trust  beyond  the 
amount  needed  to  fund  the  Loan  and 
after  provision  for  Trust  expenses,  such 
excess  funds  will  be  promptly  returned 
to  the  Unit  holders. 

11.  The  Unit  holders  will  have  a 
beneficial  and  equitable  interest  in  the 
assets  of  Ihe  Trust  in  relative  proportion 
to  their  number  of  Units.  The  Trust  will 
at  all  times  be  the  legal  owner  of  all 
Trust  assets  which  will  principally 
consist  of  the  promissory  note.  Mortgage 
aod  assignment  of  leases  and  associated 
receivable  from  Trammell.  The  Trustee 
will,  during  the  term  of  the  Trust  and 
promptly  after  each  payment  is  received 
from  Trammell  under  the  note,  disburse 
excess  Plan  assets  (after  reasonable 
provisions  is  made  for  Trust  expenses) 


» No  exemption  from  section  406  of  Ihe  act  is 
proposed  herein  for  the  provision  of  services  and 
the  payment  of  fees  IherefSre  beyond  that  provided 
by  section  408(b)(2)  of  the  Act. 


to  the  Unit  holders  in  relative  proportion 
to  their  interests. 

12.  Neither  the  Trust  nor  any  of  the 
Unit  holders  will  be  responsible  for  the 
payment  of  any  brokerage,  sales  or 
finders  commissions  or  fees  in 
connection  with  the  Trust.  Trammell 
will  pay  all  expenses  in  connection  with 
obtaining  a  policy  of  title  insurance  from 
a  reputable  title  insurance  company  in 
favor  of  the  Trust,  and  any  legal  and 
recording  fees.  Trammell  will  insure  the 
Property  for  it  full  value  and  the  policy 
of  insurance  will  contain  the  standard 
mortgage  clause  in  favor  of  the  Trust. 
While  the  Trust  is  not  intended  to  be  an 
equity  owner  in  any  portion  of  the 
Property  and  as  such,  should  not  have 
liability  exposure  with  respect  to  the  use 
of.the  Property,  Trammell  will  indemnify 
and  hold  the  Trust  harmless  from  any 
claimed  liability. 

13.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a] 
because:  (a)  The  Trust  will  provide 
investing  Plans  an  attractive  real  estate 
investment  not  otherwise  available;  (b) 
independent  Plan  fiduciaries 
knowledgeable  in  real  estate 
investments  will  make  the  decisbn  to 
invest  in  the  Trust;  and  (c)  Plan 
fiduciaries  will  receive  the  POM  and 
other  information  before  making  their 
investment  decision. 

Notice  to  Interested  Persons:  Because 
the  identity  of  the  Plans  which  may 
invest  in  the  Trust  are  not  known  at  this 
time  and  because  all  participants  and 
beneficiaries  of  such  Plans  would  be 
interested  persons,  the  Department  has 
determined  that  the  only  practical  form 
of  notice  is  by  publication  in  the  Federal 
Register.  If  this  proposed  exemption  is 
granted,  fiduciaries  of  prospective 
investing  Plans  will  receive  a  copy  of 
this  proposed  exemption  and  the  grant 
of  such  .exemption. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
teleph<me  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

Central  Electric  Products  Company,  inc. 
Profit  Shariag  Plan  (the  Plan)  Located  in 
Smyrna,  Georgia 

[Application  No.  D-6764] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  40B(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  thp  restrictions  of  section  406(a}. 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 


of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through'(E)  of  the 
Code  shall  not  apply  to  the  proposed 
cash  sale  for  $170,000  of  a  parcel  of  real 
property  and  the  reversionary  interest  in 
the  improvements  thereon  by  the  Plan  to 
Messrs.  Joel  and  Scott  Lobel  and 
Messrs.  Peter  and  Philip  Stahlman  (the 
Purchasers),*  provided  that  the  terms  of 
the  transaction  are  not  less  favorable  to 
the  Plan  than  those  obtainable  in  an 
arm's-length  transaction  with  and 
unrelated  party  at  the  time  the 
transaction  is  consummated. 

Summary  of  Facts  and  Representations 

1.  the  Plan  is  a  profit  sharing  plan 
with  18  participants  and  net  assets  of 
$1,831,171  as  of  February  28, 1986.  The 
trustees  of  the  Plan  are  Messrs.  Howard 
Stahlman  aiid  Joel  Lobel,  who  are 
parties  in  interest  with  respect  to  the 
Plan.  The  Plan  owns  a  parcel  of  real 
property  located  at  1625  Spring  Road, 
Smyrna,  Cobb  County,  Georgia  (the 
Land)  and  on  July  1, 1972,  the  Plan 
entered  into  a  ground  lease  (the  Lease) 
with  Messrs.  Howard  and  Philip 
Stalhman  and  the  Lobels  (the  Lessee^). 
The  Lease,  a  triple  net  lease  in  favor  of 
the  Plan,  was  for  a  20-year  period  with 
an  initial  rental  of  $2,400  per  annum  and 
with  rental  adjustments  everj'  5  years. 
The  Lessees  constructed  a  building  (the 
Improvements)  on  the  Land  which  it 
leases  to  Smyrna  Lighting  and  Electrical 
Company,  Inc.  (Smyrna  is  owned  by 
Messrs.  Peter  and  Philip  Stahlman  and 
by  the  Lobels. 

2.  The  applicant  represents  that  the 
Lessees  were  informed  by  coimsel  that, 
effective  July  1, 1984,  the  Lease  could  be 
considered  to  be  a  prohibited 
transaction.'  As  a  result,  an  exemption 
request  was  filed  seeking  permission  to 
allow  the  Plan  to  sell  the  Land  to  the 
Purchasers.  The  Purchasers  proposed  to 
pay  the  Plan  $89,000  in  cash  for  the  Land 
as  well  as  all  costs  of  the  sale.  This 
amount  was  based  on  an  appraisal 
performed  on  December  5, 1986  by  Mr. 
Joseph  L  Walker,  M.A.I.  (Mr.  Walker), 
and  unrelated  appraiser  with  the  firm  of 
Joseph  L.  Walker  and  Associates,  Inc.  • 
Real  Estate  Appraisers  and  Consultants. 
Mr.  Walker's  appraisal  also  indicated 
that  the  fair  market  rental  value  on  the 
Land  was  $8,400  per  annum  and  that  the 


'  Messrs.  David.  |oel  and  Paul  LAt>el  (the  Lobels) 
and  Peter  Stahlman  own  80%  of  Ihe  stock  of  Ike ' 
Plan  sponsor. 

*  The  applicant  represents  that  under  section  414 
of  Ihe  Act.  the  Lease  was  exempt  from  Ihe 
prohibited  transaction  provisions  of  the  Act  unlil 
July  1. 1984.  In  this  proposed  exemption  Ihe 
Department  expresses  no  opinion  as  to  the 
applicability  of  section  414  to  the  Lease. 


5S 


Federal  Regbier  /  Vol.  53.  Na  122  /  Friday.  June  24.  1BB8  /  Notices 


23S15 


Plan  had  b^n  receiving  rentals  of  only 
$3,036  per  ^^num.^ 

3.  The  a||plicant  represent*  that  under 
Georgia  la^  because  the  Lease  had 
become  an^hforceable  due  to  the 
expiration  of  the  protections  afforded  by 
section  414  6f  the  Act  on  June  30. 1984.  a 
reversionafj  interest  in  the 
Improvemcints  was  created  in  favor  of 
the  Plan.  Title  to  the  Improvements,  it  is 
represented,  would  not  pass  to  the  Plan 
until  1992,  the  date  the  Lease  would 
have  expired.  Accordingly,  the 
Purchasers!  have  agreed  toieimburse  die 
Plan  for  itsjgeversionary  faiterest  in  the 
Improvements,  whidi  was  determined  to 
be  $81,000  ^r  Mr.  Walker  in  a 
subsequent  Appraisal,  dated  October  29. 
1987.  There{|Dre,  the  Purchasers  will  pay 
the  Man  $1^,000  for  its  interest  in  the 
Land  and  I^nprovements. 

4.  In  sunoiuury.  the  appHcant 
represents  tt>at  the  transaction  satisfies 
the  statutory  criteria  of  section  40e(a)  of 
the  Act  beoQuse: 

(a)  It  will  be  a  one-time  transaction 
for  cash  and  the  price  the  Plan  is  to  be 
paid  is  based  on  an  appraisal  by  an 
independent  appraiser; 

(b)  All  oMts  of  sale  will  be  paid  by 
thePurcha^^ 

(c)  The  swe  will  terminate  an  existing 
prohibited  (cansaction. 

(d)  The  Lessees  have  agreed  to  pay 
the  Internal  Revenue  Service  any  excise 
taxes  wbictiiare  due  on  the  Lease;  and 

(e)  The  Lessees  have  agreed  to  pay 
the  Plan  the  difference  between  the 
actual  rental  paid  and  the  fair  market 
rental  for  the  period  between  July  1. 
1984  and  the  date  the  Land  and  the 
reversionary  interest  in  the 
Improvements  are  sold. 

For  Furthn  Information  Contract: 
Alan  H.  Leyitas  of  the  Department,* 
telephone  (?|)2)  523-8194.  (Tliis  is  not  a 
toU-frec  number.) 

New  En^aMi  Life  Insiiranoe  Conpany 
and  Copley  Advisors,  In&  Located  in 
Boston,  Mak^acfausetts 

[Application  tJTos.  D-60tt2  and  D-69B3) 

Proposed  Ei^mpUoa 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  40e(a)  of  the  Act 
and  section!  4975(c)  (2)  of  tiie  Code  and 
in  accordance  with  the  procedures  set 
forth  in  ERfflA  Procedure  75-1  (40  PR 
18471.  April  g8. 1975).  If  the  exemption  is 
granted  theliiestrictions  of  secticms 


*  The  LesaeeLlhave  agreed  to  pay  to  the  Pl^n  the 
difference  bet\44en  the  actiMl  lenl  paid  aod  the  fair 
marl(et  ren(  froia  the  pericMJ  between  |u}y  1. 1084 
and  the  datt  the  Land  and  reversionary  interest  in 
the  InvprovemoaU  are  told.  The  Lessees  have  also 
agreed  to  pay  ttw  Internal  Revenue  ^rvice  any 
excise  taxes  d44  on  the  Lease. 


406(a)(1)(D).  406(bKl).  and  406(b)(^  of 
the  Act  and  the  sanctions  resolthig  from 
the  applicatkw  of  section  4975  of  the 
Code,  by  reason  of  section  4g75(c){l)  (D) 
and  (E)  of  the  Code  shall  not  apply  to: 
(1)  The  acqoiaitioD  by  Enqvesa 
Associates  (Kmpreea).  a  general 
partnership,  of  a  parcel  of  real  property 
(the  Land)  from -the  Rancho  Santa 
Margarita  Joint  Venture  (Santa 
Margarita),  an  entity  in  which  the  New 
England  Life  Insurance  Cox^iany  (NEL) 
has  an  interest,  and.  (2)  the  subsequent 
acquisition  by  Copley  Investors  Limited 
Partnershq)  (Copley  Investors),  a  limited 
partnership  established  by  NEL  and 
managed  by  Copley  Advisors.  Inc. 
(Advisors),  a  subsidiiuy  of  NEL.  of  a 
sixty  percent  (60%)  partnership  interest 
in  Empresa;  provided  that  such  60% 
interest  in  Empress  does  not  exceed  60% 
ofjhe  actual  costs  and  expenses 
necessarily  incurred  by  Empress  in 
constructing  inq>rovements  (the 
Improvements)  on  the  Land,  as  of  the 
date  of  Copley  Investors'  investment  in 
Empresa;  plus  60%  of  the  lesser  of  (a)  the 
actual  cost  of  tfie  Land  to  Empresa;  or 
(b)  the  fair  market  value  of  the  Land  on 
the  date  Copley  bivestore  invests  in 
Empresa,  as  determined  by  an  updated 
appraisal  by  an  independent  qualifleld 
appraiser  and  provided  furth«-  that 
Copley  Investors  will  not  pay  share  of 
the  equity  placement  fee  or  of  the  fees 
costs  associated  with  the  closing  of  the 
acquisition  of  the  Land  by  Empresa.* 

Effective  Date:  If  granted,  this 
exemption  will  be  effective  February  4, 
1987. 

Summary  of  Pacts  and  RepresentaUoas 

1.  NEL  is  a  mutual  life  insurance 
company  organized  under  the  laws  of 
the  Commonweahb  of  Massachusetts 
and  subject  to  supervision  and 
examination  by  the  insurance 
Commissicmer  of  the  Commmiwealth  of 
Massachusetts.  NEL  provides  funding, 
asset  management,  and  other  services 
for  hundreds  of  employee  benefit  plans 
sub}ect  to  the  provisons  of  Title  I  of 
ERISA.  As  of  December  31. 1985.  NEL 
had  total  assets  tinder  management  in 
excess  of  $29  billion.  Ftirther.  as  of 
December  31. 1965,  NEL  and  its  affiliates 
managed  equity  real  estate  investments 
for  their  own  accounts,  for  various 
separate  accounts,  advisory  accounts, 
and  other  investment  vehides 
maintained  by  NFL  and  its  affiliates 
valued  at  more  than  ^.5  bilKon. 

2.  Copley  Investors,  a  Delaware 
hmited  partnership,  was  formed  by  NEL 
and  two  of  its  subsidiaries  (1)  Copley 


Real  Estate  Advisors.  Inc.  (CREA).  and 
(2)  Advisors,  a  registered  investment 
adviser,  to  provitte  an  investment 
vehicle  for  pension  plans  (the  Plans)  and 
other  tax-exenq>t  investor*  to  invest  in  a 
portfolio  aS  income-producing 
properties.  CREA  is  an  indirect  wh<^)y 
owned  subsidiary  of  NEL  and  the  parent 
of  Advisors.  The  general  partner  of 
Copley  Investns  is  Copley  Management 
Limited  Partnerdi^  (Management  LP.). 
NEL  holds  a  67.57%  interest  in 
Management  LP.  Advisors,  the 
managing  general  partner  of  ' 

Management  LP.  holds  a  16.57% 
ownership  interest  in  Management  LJ>. 

3.  The  investors  in  Copley  Investors 
are  NEL  Management  LP.,  the  Mans, 
and  other  tax-exempt  organizati<MTS 
each  of  which  has  total  assetis  in  excess 
of  $20  million.  NEL  owns  all  of  the  Class 
A  limited  partnership  interests  in  Copley 
Investors  which  represent 
approximately  43%  of  the  capital  and 
profits  interest  in  Copley  Investors.  The 
Plans  own  Class  B  limited  partnership 
interests  in  Capiey  Investors  ynhkh 
represent  approximately  35%  of  the 
cqiital  and  {nvHts  interest  of  Copley 
Investors.* 

4.  Copley  Investors'  real  estate 
portfolio  consisted,  as  of  November  5, 
1986.  of  approximately  30  major 
investments.  The  net  assets  of  Copley 
Investors  were  appraised  at  over  $450 
million,  as  of  December  31, 1985.  The 
total  return  on  investments  for  Copley 
Investors  for  1985  was  14.7%.  Copley 
Investors'  investment  properties  include 
research  and  development,  industrial, 
and  commerecial  office  ^ace,  and  are 
located  in  11  states.  Most  of  these 
investments  were  joint  venture  interests, 
often  including  as  partners,  real  estate 
developers. 

5.  One  of  the  real  estate  developers 
with  which  Copley  Investors  deals  is 
Ratkovich,  Bowers  4  Perez,  Inc.  (RBP). 
RBP  acquires,  develops,  and  manages 
non-residential  real  estate  and 
specializes  in  the  development  of  high 
fechnology  industrial  facilities,  office 
buildings,  and  retail  centers.  RBP  has 
either  completed  or  is  in  the  process  of 
devloping  in  excess  of  2,500,000  square 
feet  of  space  with  a  value  exceedig 
S2f>5,000.000.  The  principals  of  RBP  are 
Wayne  Ratkovich,  Don  Bowers,  and 
Rudy  Perez. 

6.  Many  of  the  development  projects 
undertaken  by  RBP  involve  the 
participation  of  NEL  or  affiliates  of  NEL 
In  addition  RBP  is  a  co-venturer  with 


■  The  refHcnce  in  thisexeraplioa  (o  specific 
sections  of  th«  Ad  refer  also  to  c«>n«spondii^ 
sections  of  the  Code. 


*  See  PrE  84-41  (49  FR  1V133.  may  4. 1904)  for  a 
description  of  the  facts  and  circumstances 
surrounding  the  formation  of  Copley  investors  by 
NEL  Advisors,  and  CREA. 
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Copley  Investors  in  two  joint  ventures. 
An  REP  affiliate,  Bowers,  Perez 
Associates  (Bowers),  provides  property 
management  services  for  a  fee  in 
connection  with  the  properties  owned 
by  these  joint  ventures.  Except  for  these 
investments,  RBP  has  no  relationships 
with  NEL  or  Copley  Investors,  and  RBP 
has  no  relationships  with  any  of  the 
Plans.  Further,  none  of  the  principals  of 
RBP  is  a  director  or  officer  of  NEL  or 
Advisors.  Likewise,  no  officer,  director, 
or  employee  of  NEL  or  Advisors  is  a 
director  or  officer  of  RBP  or  any  affiliate 
of  RBP. 

7.  Santa  Margarita,  the  seller  of  the 
Land,  is  a  joint  venture  partnership 
owned  50%  by  Santa  Margarita  Realty 
Company  (SMRC)  and  50%  by  Copley 
Management  Associates  Limited 
Partnership  (CMA).  SNBRC  is  a 
subsidiary  of  Sant  Margarita  Company 
(SMC),  which  is  primarily  a  family- 
owned  company.  SMRC.  SMC,  and  the 
owners  of  SMC  have  no  relationships  to 
the  Plans,  Copley  Investors,  Advisors,  or 
NEL  except  for  their  respective  interests 
in  Santa  Margarita.  The  day-to-day 
affairs  of  Santa  Margarita  are  conducted 
by  SMRC  as  managing  partner.  CMA  is 
a  joint  venture  partnership  cunently 
owned  approximately  59^o  by  NEL,  10% 
by  an  unrelated  Calfomia  real  estate 
developer,  and  31%  by  a  corporation 
whose  principal  shareholder  is  Harvard 
University  (Harvard).  CREA  serves  as 
an  investment  manager  cegarding 
Harvard's  interest  in  CMA.  and  receives 
a  fee  for  its  investment  management 
services. 

8.  the  Land  was  owned  by  Santa 
Margarita  until  February  4, 1987,  when  it 
was  sold  to  Empresa,  a  general 
partnership  organLiied  under  the  laws  of 
the  state  of  California.  Empresa  is 
owned  by  Banderas  Associates 
(Banderas)  and  the  principals  of  RBk 
Banderas  is  a  general  partnership,  the 
principals  of  which  are  the  principals  of 
RBP.  The  Land  consists  of  a  parcel  of 
approximately  24.5  acres  of 
undeveloped  land,  located  in  Orange 
County.  California.  The  Land  is  part  of  a 
40.000  acre  tract  called  Rancho  Mission 
Viejo  which  will  undergo  planned 
community  development  over  the  next 
15-20  years. 

9.  The  terms  of  sale  of  the  Land  to 
Empresa  were  negotiated  between  RBP 
and  SMRC.  Empresa  paid  Santa 
Margarita  $6,136,515  (approximately 
$5.75  per  square  foot)  for  the  Land.  In 
addition,  Empresa  was  responsible  for 
the  following  payments:  One-helf  of 
escrow  fees;  certain  fees  relating  to  title 
insurance:  prorated  taxes  and 
assessments;  a  ad  other  taxes,  foes, 
assessments,  costs  and  expenses. 


Empresa  paid  an  equity  placement  fee  of 
$50,000  to  Charterhouse  Investment 
Company  for  its  services  in  connection 
with  the  transaction.  Santa  Margarita 
paid  a  brokerage  commission  to  its 
broker,  CoJdwell  Banker,  in  the 
transaction.  The  applicants  represent 
,  the  terms  of  the  acquisition  are 
consistent  with  customary  terms  in 
similar  transactions  in  Orange  County, 
California. 

10.  The  Land  is  being  developed 
pursuant  to  a  "build-to-suit"  lease  (the 
Lease)  and  construction  agreement 
entered  into  and  negotiated  between 
Huches  Aircraft  Company  (Hughes)  and 
RBP.  Hughes  is  a  subsidiary  of  CM 
Hughes  Electronic  Corporation,  one  of 
the  major  industrial  corporations  in  the 
United  States.  The  Lease  has  an  initial 
term  of  15  years,  with  an  option  for  three 
additional  terms  of  5  years.  The  initial 
monthly  rental  rate  for  the  15  year  term 
is  $269,591  which  will  be  increased 
periodically  by  the  consumer  Price 
Index  for  All  Urban  Consumers  and  will 
include  additional  rental  to  cover 
property  taxes,  insurance,  and  repairs. 
The  Lease  also  gives  Hughes:  (a)  An 
option  to  purchase  an  additional  25 
acres  of  land;  (b)  a  right  of  first  refusal 
should  Empresa  make  or  receive  an 
offer  to  sell  its  interest  in  the  Land  and 
the  Improvements  (the  Project)  to  a  third 
party;  and  (c)  an  option  for  Hughes  to 
buy  the  Project  at  the  end  of  the  tenth 
year  for  $43,000,000  or  at  the  end  of  the 
fifteenth  year  at  90%  of  the  fair  market 
value  of  the  Project  at  that  time.  The 
construction  agreement  requires  the 
construction  of  a  single  and  multi-story 
office.and  manufacturing  facility  of 
approximately  300,000  square  feet.  RBP 
has  assigned  its  rights  and 
responsibilities  under  the  Lease  and 
construction  agreement  to  Empresa. 
Hughes  ts  wirelated  to  NEL  and  its 
a^iliates,  SMC  and  its  affiliates,  and 
RBP. 

11.  The  development  of  the  Land  is 
subject  to  certain  covenants,  conditions, 
and  restrictions  established  by  Santa 
Margarita.  The  Land  is  subject  to  a 
repurchase  option  in  favor  of  Santa 
Margarita  if  the  development  does  not 
substantially  conform  to  these 
requirements.' 


'  This  exemption  does  not  extend  lo  any 
prohibited  transaction  that  might  result  from  the   - 
exercise  of  the  repurchase  option  by  Santa 
Margarita.  It  is  represented  that  Santa  Margarita 
has  agreed  to  waive  all  but  one  of  its  rights  under 
the  repurchase  option  at  the  tin^e  Copley  Investors 
invests  in  Empresa.  Santa  Margarita  will  not  waive 
its  rights  to  receive  50%  of  the  gt>in  on  any  sale 
occurring  prior  lo  Februarj'  3. 1W7,  if  at  least  im  of 
the  gross  area  to  be  sold  is  not  revered  by 
improvements.  It  is  represented  that  the  right 
retained  by  S.-^nta  Mergaiita  Ml!  not  preclude  a  sale 


12.  The  construction  of  the 

'  Improvements  has  been  performed  by 
independent  contractors.  ShafTell  & 
McAd&ms,  bia,  under  the  management 
and  supervision  of  RBP  acting  as 
development  manager.  RBP  will  receive 
a  fee  for  its  development  management 
services,  estimated  at  approximately 
$480,000.  Bowers  will  manage  the  day- 
to-day  operations  of  the  Project  for 
Empresa.  Bowers'  fees  for  such  services 
will  be  $32,350  for  the  first  year  such 
services  are  performed,  and  1%  of  the 
gross  rental  payments  of  Hughes  per 
annum  thereafter.  The  appUcants 
represent  that  the  property  development 
and  management  fees  do  not  exceed  the 
fee  that  would  be  charged  by  similar 
firms  for  similar  services  in  the  same 
geographic  area.* 

13.  Empresa  has  commenced 
developing  and  copstructing  the 
Improvements  on  the  Land  and 
represents  that  approximately  90%  of 
the  Project  is  completed,  as  of  April 
1988.  The  costs  associated  with  the 
acquisition  of  the  Land  and  construction 
of  the  Improvements  are  anticipated  to 
be  approximately  $31  million.  It  is 
represented  that  as  of  April  1988,  the 
Project  has  remained  within  the 
projected  construction  costs.  Empresa 
obtained  construction  financing  (the 
Construction  Loan)  in  the  amoiuit  of 
approximately  $31  million  from  First 
National  Bank  of  Chicago  (the  Bank). 

•    14.  Copley  Investors  proposes  to 
acquire  a  60%  interest  in  the  capital, 
profits,  and  losses  of  Empresa  under  oiie 
of  two  alternatives  depending  upon 
whether  third  party  financing  is 
available  at  an  appropriate  interest  rate 
and  in  the  amount  of  approxirhately  $26 
million  to  retire  the  Construction  Loan 
on  the  Project.  After  Copley  Investors 
acquires  its  60%  interest,  Banderas  will 
hold  the,  remaining  40%  interest  in 
Empresa.  Under  the  first  alternative,  if  a 
thiiid  party  has  agreed  to  provide 
permanent  financing,  Copley  Investors 
would  acquire  for  cash  in  an  amount  of 
up  to  $3  million,  a  60%  interest  in 
Empresa  and  would  loan  to  Banderas  $2 
million  to  fund  its  equity  capital 

■  contribution  to  Empresa.  It  is 
represented  that  the  initial  equity 
contribution  of  Copley  Investors  will  be 
used  by  Empresa  in  connection  with  the 
development  of  the  Land.  Under  the 


of  the  entire  Project  because  epproximntely  25"%  of 
the  Land  will  b«  covered  by  the'  Improvements. 

No  relief  from  the  prohibitions  of  section  406(b) 
of  the  Act  is  provided  herein  for  transactions 
pursuant  to  any  agrsements  between  RBP.  Howers. 
and  Empresa  for  development  and  property 
managnient  or  other  services  l>ryond  that  which  is 
provided  by  the  statutory  exemption  under  section 
406(b)  [Z]  of  the  Act. 


erijit 
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second  alter^itive,  if  third  party 
finacing  is  not  available,  Copely 
Investors  wiU  acquire  for  cash  in  an 
amount  up  t^|$18,600,000  a  60%  interest 
in  Bmpresa  ^^d  will  loan  to  Banderas  up 
to  $12,400,000  to  fund  its  40%  equity 
captial  contribution  to  Empresa. 

Once  Coplay  Investors  invests  in 
Empresa.  it  Mill  have  the  authority  to 
terminate  aqyarrangement  between 
Empresa  andlRBP.  Bowers,  or  any  other 
REP  affiliate  for  property  managment 
services,  if  spch  person  fails  to  perform 
its  duties  an^  observe  the  requirements 
under  the  Empresa  partnership 
agreement  ofihe  property  management 
agreement.  Copley  Investors  will  not  be 
required  to  piirchase  the  other  partner's 
interest  in  EInpresa  in  order  to  exercise 
its  right  to  teiifninate  the  property 
manager,      i : 

15.  The  appdicants  represent  that 
Empresa  wa&  created  merely  as  the 
partnership  Vehicle  by  which  Copley 
Investors  cotitd  participate  in  the 
investment  in  the  Project  and  that  but 
for  certain  pi'i)blems,  a  partnership 
composed  of  Copley  Investors  and  the 
principals  ofkBP  would  have  purchased 
the  Land  dir^fctly  from  Santa  Margarita. 
The  intermeddiry  step  of  creating 
Empresa.  haVfng  the  principals  of  RBP 
and  Banderaja  own  all  of  the  interests  in 
Empresa,  anjii  transferring  the  Land  to 
Empresa  before  Copley  Investors 
acquired  its  Interest  in  Empresia,  was 
made  necesMry  by  a  combination  ofihe 
following  fa(i%)rs:  (a)  Copley  Investors 
would  not  a()<)uire  an  interest  in  the 
Land  without  the  subject  exemption:  (b) 
the  Plans  hajlinot  executed,  at  the  time 
of  Empresa's  purchase  of  the  Land,  a 
waiver  from  Ine  provision  of  section 
13.6(a)  of  thcj  Copley  Investors 
Partnership  agreement  which  prohibits 
Copley  Investors  from  purchasing  or 
leasing  any|)roperty  in  which 
Management  LP.,  NEL,  or  any  NEL    . 
affiliates  havt  an  interest;  (c)  Santa 
Margarita  vtt«  interested  in  selling  the 
'  Land  before  Mear-end  1986:  and  (d) 
Hughes  was  interested  in  having 
construction  commence  of  the 
Improvement!  as  quickly  as  possible.  As 
a  result,  the  abpHcants  believe  that 
while  it  may  appear  that  only  the 
purchase  of  in  interest  in  Empresa  by 
Copley  Investors  will  involve  the  use  of 
plan  assets,  jii  substance  when  Copley 
Investors  puriphases  its  interest  in 
Empresa,  the  transaction  between 
Empresa  and  Santa  Margarita  could  also 
be  viewed  a^  |lnvovling  the  use  of  Plans' 
assets,  because  the  two  transactions  are 
in  actuality  part  of  one  large  transaction. 
Accordingly,  becaue  NEL  has  an  interest 
in  Santa  Mai]  arita,  the  seller  of  the 
Land  to  Empr  >sa,  the  applicants 


represent  that  (a)  the  indirect  benefit  to 
NEL  through  receipt  of  some  of  the 
proceeds  from  the  sale  of  the  Land  by 
Santa  Margarita  to  Empresa;  (b)  the 
conflict  of  interest  which  may  have 
arisen  as  a  result  of  CREA's  providing 
investment  advice  to  Harvard  with 
respect  to  the  sale  of  the  Land:  and  (c) 
Advisors'  decision  authorizing  Copley 
Investors  to  acquire  and  interest  in 
Empresa  maybe  viewed  to  be  prohibited 
transactions  for  which  exemptive  relief 
is  necessary." 

16.  Prior  to  the  purchase  of  the  Land 
by  Empresa  from  Santa  Margarita, 
Advisors,  as  investment  panager  to 
Copley  Investors,  determined  Siat  the 
acquisition  of  an  interest  in  the  Land 
was  consistent  with  the  investment 
policies  and  objectives  of  Copley 
Investors.  In  connection  with  its  review. 
Advisors  retained  Byer  &  Associates,  an 
independent  professional  appraiser,  to 
appraise  the  value  of  the  Luid.  Relying 
on  the  market  approach  to  value 
appraisal  method.  Byer  &  Associates 
appraised  the  Land  at  $6,400,000  ($6.00 
per  square  foot),  as  of  September  15, 
1986. 

Further,  Advisors  evaluated  the  merits 
of  Copley  Investors'  proposed 
investment  in  the  Project  through  the  use 
of  a  projected  return  on  cost  and  a 
projected  internal  rate  of  return. 
Advisors  estimated  a  return  on  cost  of 
10.5%  per  annum.  This  figure  was 
derived  by  dividing  the  projected  initial 
net  annual  cash  flow  from  rents  of 
$3,202,748  from  the  triple  net  Lease  with 
Hughes  by  the  total  estimated  cost  of 
the  Project  of  $3a536,S15.  Advisors 
believed  this  to  be  a  very  f&vorable 
return  on  cost  because  the  Property  was 
being  developed  pursuant  to  a  build-to- 
suit  agreement  with  Hughes,  which  is  a 
quality  tenant  with  an  excellent  credit 
history.  Moreover,  Advisors  asserts  that 
comparable  build-to-suit  projects  for  a 


*  Section  Ill(d)  of  FTE  84-41  granted  exemptive 
relief  from  section  406(a)  of  the  Act  and  the  taxe* 
imposed  by  section  497S  (a)  and  (b)  of  the  Code  by 
reason  of  section  497S  (c)  (1)  (A)  through  (D)  of  the 
Code  for  any  transaction  between  Copley  Investors 
and  a  person  who  is  a  party  in  interest  by  virtue  of 
being  certain  service  providers  or  affiliates  of 
service  providers  with  respect  to  any  of  thie  Plans 
that  have  an  interest  in  Copley  Investors;  provided 
certain  conditions  were  met.  The  applicants  herein 
have  not  applied  for  relief  from  section  406  (a)  (1) 
(A)  of  the  Act  of  section  4975  |c)  (1)  (A)  of  the  Code 
for  the  acquisition  by  Copley  Investors  of  a  60% 
partnership  interest  in  Empresa  or  for  the  possible 
loan  to  Bandaras  of  cash  to  finance  its  40% 
partnership  interest  in  Empre3a..because  they  assert 
that  section  Ill(d)  of  PTE  84-41  provides  releif  from 
such  transactions.  No  relief,  however,  is  granted 
herein  for  other  transactions  which  may  result  in 
conflicts  of  interest  or  other  violations  of  section  406 
(a)  and  (b)  of  the  Act  and  section  4073  of  the  Code 
by  reason  of  the  sharing  of  the  investment  In  the 
Project  by  the  owners  of  Copley  Investors  (NEL  and 
the  Plans). 


high-quality  tenant  such  as  Hughes 
typically  would  yield  a  return  on  cost  in 
the  current  market  of  only  8%  to  9%. 
Thus,  Advisors  concluded  that  the  10.5% 
return  on  cost  was  a  favorable  one  for 
Copley  Investors. 

Advisors  also  projected  an  internal 
rate -of  return  (the  IRR)  on  the 
investment  of  between  12.9%  to  14.05%. 
It  is  represented  that  an  internal  rate  of 
return  is  the  annual  rate  of  return 
computation  that  equates  the  present 
value  of  the  expected  future  cash  flows 
to^e  initial  capital  invested.  In 
projecting  the  net  cash  flows  in  order  to 
calculate  the  IRA  on  the  investment. 
Advisors  assumed:  (a)  Ah  unleveraged 
investment;  (b)  two  different  projected 
vacancy  rates  for  the  Improvements; 
and  (c)  a  projected  sales  price  for  the 
Project  (the  $43,000,000  option  price) 
after  an  expected  ten-year  period. 

17.  In  addition  to  Advisors,  a 
committee  of  three  independent 
individuals  (the  Shared  Investment 
Committee),  who  have  substantial 
expertise  in  the  real  estate  investment 
field,  have  also  reviewed  the  proposed 
transactions.  The  Shared  Investment 
Committee  was  appointed  by  Copley 
Investors  for  the  purpose  of  representing 
the  interest  of  Class  B  limited  partners 
in  Copley  Investors  by  taking  into 
account  the  investment  objectives  of 
Copley  Investors  and  by  reviewing 
specific  situations  for  potential  conflicts 
of  interest  involving  shared  investments. 
None  of  the  Shared  Investment 
Committee  members  is  or  has  been  an 
officer,  director,  or  employee  of  NEL  or   . 
its  affiliates,  or  of  RBP  or  its  affiliates, 
and  none  is  or  has  been  related  to  SMC 
or  its  affiliates,  or  Hughes  or  its 
affiliates.  Compensation  of  the  Shared 
Investment  Committee  members  is 
provided  by  Copley  Investors.  During 
the  prior  fiscal  year,  no  Shared 
Investment  Committee  member  or  any 
affiliated  company  of  a  Shared 
Investment  Committee  member  has 
received  more  than  5%  of  his  or  its 
annual  gross  income  from  transactions 
involving  NEL  or  its  affiliates.  Copley 
Investors  does  not  have  authority  to 
remove  members  of  the  Shared 
Investment  Committee.  A  member  c«i 
be  removed  for  cause,  at  any  time,  only 
upon  demand  of  both  the  other  members 
of  the  Shared  Investment  Committee. 
The  members  of  the  Shared  Investmant 
Committee  have  acknowledged  in 
writing  their  fiduciary  duties  with 
respect  to  the  Plans. 

18.  In  connection  %vith  its  analysis  of 
the  transactions  on  behalf  of  the  Plans, 
the  Shared  Investment  Committee 
represents  that  it  has  revieived  the 
appraisal,  the  relevant  documents 
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relating  to  tbe  Land  and  the 
Improvements,  and  the  recommendation 
of  Advisors.  In  addition,  the  Shared 
Investment  Committee  stated  that  it  is 
customary  for  a  buitd-to-suit  tenant  to 
insist  on  one  or  more  options  to 
purchase  a  premises  at  a  discount  The 
Shared  Investment  Committee  has 
determined  that  it  is  reasonable  for 
Hughes  to  have  beeo  granted  an  option 
to  purchase  the  Project  at  90%  of  the 
projected  fair  market  value  of  the 
Project  at  the  end  of  ten  years  or  for  a 
10%  discount  of  the  fair  maricet  value  of 
the  Project  at  the  end  of  fifteen  years.  In 
the  view  of  the  Shared  Investment 
Committee  the  discoimt  price  of  the 
option  to  Hughes  represents  a  trade-off 
for  the  advantageous  terms  of  the 
Hughes  Lease,  which  include:  (1)  the 
guaranteed  full  occupancy  by  Hughes 
which  eliminated  risk  of  the  Project 
being  vacant  for  any  period  of  time,  (2) 
the  quality  of  Hughes  as  a  tenant  wfaidi 
enhances  Empresa's  ability  to  obtain 
third  party  financing,  and  (3)  the 
favorable  return  on  costs  which  was 
available  to  Empresa  because  Hughes 
was  willing  to  base  rental  payments  on 
developmental  costs. 

The  data  considered  by  the  Shared 
Investment  Committee  in  its  review  of 
the  transactions,  and  a  summary  of  the 
reasons  supporting  its  determination  are 
set  forth  in  a  prepared  written  report  In 
the  report,  the  Shared  Investment 
Ccnnmittee  states  that  it  considered  the 
proposed  transactions  under  both 
alternatives.  Based  on  these  factors  and 
others  discus«ed  in  its  report,  the  Share 
Investment  Committee  determined  that 
(a)  the  price  paid  by  Empresa  for  the 
Land  was  not  more  than  its  fair  meirket 
value,  (b)  the  terms  of  both  alternatives 
of  investment  basically  leveraged  or 
unleveraged,  of  the  proposed  investment 
by  Copley  Investors  are  fair  and 
reasonable  fit>m  die  point  of  view  of 
Copley  Investors,  and  (c)  under  either 
alternative  the  proposed  investment  is 
an  appropriate  investment  for  Copley 
Investors  given  the  nature  of  and 
economic  aspects  of  the  development  of 
the  Land.  The  Shared  Investment 
Committee  also  determined  that  the 
proposed  investment  is  in  the  best 
interest  of  the  Class  B  limited  partners 
of  Copley  Investors  taking  into 
consideration  tbe  investment  objectives 
and  policies  of  Copley  Investors. 

19  As  previously  mentioned,  section 
13.6(a)  of  the  Copley  Investors' 
partnership  agreement  provides  that 
Copley  Investors,  generally,  caiuiot 
purchase  aiiy  prqjierty  in  which 
Management  L.P.,  isffiL,  or  an  NEL 
affiliate  has  an  interest.  Because  of 
NEL's  interest  in  Santa  Margarita,  all  of 


the  limited  partners  in  Copley  Investors 
were  requested  to  waive  this  restriction 
in  the  partnership  ageeement  In 
connection  with  the  request  for  waiver, 
it  is  represented  that  the  appropriate 
fiduciary  of  each  of  the  Plans  received  a 
complete,  description  of  the  Land,  the 
proposed  acquisition  of  the  Land,  and 
the  proposed  construction  of  the 
Improvements  by  Empresa.  In  addition, 
each  such  fiduciary  received  complete 
disclosure  of  NEL's  interest  in  Santa 
Margarita  and  a  description  of  the  role 
of  the  Shared  Investment  Committee 
(see  paragraphs  17  and  18  above)  in  the 
review  and  approval  of  the  acquisition 
of  the  interest  in  the  Land.  All  of  the 
limited  partners  in  Copley  Investors, 
including  die  Plans,  executed  written 
waivers  of  this  restriction  for  the  subject 
transactions  by  June  22, 1987 

20.  In  summary,  the  applicants  assert 
that  the  transactions  satisfy  the 
requirements  of  section  408(a)  of  the  Act 
as  follows: 

(a)  Advisors  has  determined  that 
Copley  Investors  investment  in  Empresa 
on  the  terms  described  above  is  in  the 
best  interests  of  Copley  Investors  and 
the  Plans; 

(b)  The  purchase  price  paid  by 
Empresa  for  such  Land  did  not  exceed 
the  fair  market  value  of  the  Land  at  the 
time  of  acquisition,  and  the  price  to  be 
paid  by  Copley  Investors  for  a  60% 
interest  in  Empresa  will  not  exceed  60% 
of  the  actual  costs  and  expenses 
necessarily  incurred  by  Empresa  for 
constructing  the  Improvements  on  the 
Land;  plus  60%  of  the  lesser  of  (a)  the 
actual  cost  of  the  Land  to  Empresa;  or 
(b)  the  fair  market  value  of  the  Land  on 
the  date  that  Copley  Investors  invests  in 
Empresa.  as  determined  by  an  updated 
appraisal  from  an  independent 
appraiser, 

(c)  Copjey  Investors  will  not  pay  any 
share  of  the  equity  placement  fee  or  of 
the  fees  and  costs  associated  with  the 
closing  or  the  acquisition  of  the  Land  by 
Empresa: 

(d)  The  terms  of  the  transactions  have 
been  fully  disclosed  to,  reviewed,  and 
approved  by  the  Shared  Investment 
Committee; 

(e)  The  terms  of  the  transactions  were 
fully  disclosed  to  the  appropriate 
fiduciary  of  each  of  the  Plans  and  each 
of  the  fiduciaries  executed  written 
waivers  of  the  restriction  of  the  Copley 
Investors'  partnership  agreement;  and 

(f)  Notwithstanding  the  requested 
exemption.  Advisors  and  the  Shared 
Investment  Committee  will  be  subject  to 
the  fiduciary  responsibility  requirements 
of  section  404  of  the  Act  and  the 
exclusive  benefits  rule  of  Code  section 
401(a). 


For  Further  Information  Contact: 
Angelena  C  Le  Blanc  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

General  Informatioo 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  ai^ly  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  so^ly  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a  , 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan' and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the    ' 
transaction  which  is  the  subject  of  the 
exemption. 
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Signed  at  Vyashington,  DC.  this  21st  day  of 
June.  1968.      , 
Rob«rt|.DoiiB. 

Acting  Director  of  Regulations  and   ' 
Interpretatid^.  Pension  and  Welfare  Benefits 
Adminiatratidn,  US.  Department  of  Labor. 
[FR  Doc.  88-U349  Filed  VZS-Bfl:  S:45  am] 
BiLLMe  CODE  Mio-at-ii 
il 

NATiONAU  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


(88-«3) 


NASA  AdvMory  Council  (NAC).  Task 
Force  on  U^  Commercial 
Developm^M  of  Space;  Meeting 

AOENCV:  National  Aeronautics  and 
Space  Administration. 
action:  Notjce  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advjisory  Committee  Act,  Pub. 
L  92-463,  aft  amended,  the  National 
Aeronautic^  and  Space  Administration 
announces  |b|  forthcoiAing  meeting  of  the 
NASA  Advf  lory  Council,  Task  Force  on 
the  Commercial  Development  of  Space. 
DATE  AND  IflflE:  July  14, 198Q.  8:30  a.m.  to 
3  p.m.         i  \ 

ADDRESS:  American  Institute  of 
Aeronautics  and  Astronautics, 
Conference^  Room,  10th  Floor,  901 D 
Street.  SW.,  Washington,  DC  20024. 
FOR  FURTHKR  INFORMATION  CONTACT: 
Mr.  Carl  Pr^tish,  O^ice  of  Commercial 
Programs,  National  Aeronautics  and 
^ace  Administration,  Washington,  DC 
20546,  202/f  33-8309. 

SUPPLEMENtllARY  INFORMATION:  The  Task 
Force  on  the  Commercial  Development 
of  Space  is  Qoncemed  with  the  overall 
NASA  program  supporting  the 
commercial  development  of  space,  both 
relevant  policies  and  program  scope  and 
content.  The  Task  Force  is  chaired  by 
Mr.  Edward  Donley  and  is  currently 
composed  61 17  members. 

The  meeting  will  be  closed  to  the 
public  from  1  p.m.  to  3  p.m.  for  a 
discussion  of  the  qualifications  of 
candidates  ifior  membership.  Such  a 
discussion  itf  ould  invade  die  privacy  of 
the  candidates  and  other  individuals 
involved.  Sitice  this  session  will  be 
concerned  With  matters  listed  in  5  U.S.C. 
552b(c)(6),  \t  has  \>een  determined  that 
the  meeting  be  closed  to  the  public  for  - 
this  period  of  time.  Prior  to  the  closed 
session  thejiieeting  will  be  open  to  the 
public  up  tcifthe  seating  capacity  of  die 
room,  which  is  approximately  80 
persons  indluding  members  of  the  Task 
Force  and  (^ther  participants.  It  is 
imperative  |t)iat  the  meeting  be  held  on 
this  date  to  accommodate  the  scheduling 
priorities  of  the  participants. 


Type  of  Meeting 

Open — except  for  a  closed  session  as 
noted  in  the  agenda  below. 

Agenda 

July  14, 1988. 

8:30  a.m. — Overview  of  NASA  Programs 
Impacting  the  Commercial  Use  of 
Space,  Particidarly  the  Policies  and 
Programs  of  the  Office  of  Commercial 
Programs. 

1  p.m. — Closed  Session. 

3  p.m. — ^Adjourn. 

June  17. 1988. 

Ann  Bradley. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  8»-142S7  Filed  6-23-88: 8:45  am| 
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NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

Inter-Arts  Advisory  Panel  (Dance/ 
inter-Arts/State  Touring  Section; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Dance/Inter-Arts/ 
State  Touring  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  July 
11-12, 1988,  from  9:00  a.m.-5:00  p.m.,  in 
room  M-07  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  July  12, 1988,  from  9:00 
a.m.-5:00  p.m.  for  a  guidelines  and 
policy  issues  discussion. 

The  remaining  session  of  this  meeting 
on  July  11, 1988,  from  9:00  a.m.-5:00  p.m. 
is  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  foe 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  informatioh  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman, 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  (9)  (b)  of 
section  552b  of  Tide  5,  United  States 
Code. 

If  you  need  special  acconunodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  ^dowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 202/682-5532. 


TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433.      ■-'" 
Martha  Y.  Jonas, 

Council  and  Panel  Coordinator,  Notional 
Endowment  for  the  Arts. 
(FR  Doc.  88-14318  Filed  6-23-88:  8:45  am] 
.MLUNQ  CODE  7537-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

IDocket  No.  50-496] 

Houston  Lighting  A  Power  Co.;  Receipt 
of  Petition  for  Director's  Decision 
Under  10  CFR  2.206,  and  Issuance  of 
Director's  Decision 

Notice  is  hereby  given  that  by  Petition 
dated  March  17, 1988,  Earth  First!,  Gray 
Panthers  of  Austin,  Lone  Star  Green, 
Public  Citizen,  South  Texas  Cancellation 
Campaign,  and  Travis  County 
Democratic  Women's  Committee 
(Petitioners)  requested  that  the 
Commission  delay  voting  on  a  full- 
power  operating  license  for  the  South 
Texas  Nuclear  Project  (STNP)  until  the 
NRC  completes  investigation  of  all 
allegations  regarding  the  STNP  and 
releases  to  the  public  a  report  disposing 
of  each  allegation.  The  Petition  asserts 
as  grounds  for  this  request  that  (1)  many 
allegations  are  not  yet  resolved  and  are  ^ 
to  be  the  subject  of  future  reports  or 
future  corrective  action;  (2)  no  decision 
on  the  safety  of  the  plant  or  on  the 
corporate  character  and  competence  of 
Houston  Lighting  &  Power  Company 
(HL&P)  can  be  made  until  the  . 
allegations  of  harassment  and 
intimidation  and  wrongdoing  are 
resolved;  (3)  the  Safety  Significance 
Assessment  Team  (SSAT)  review  of  the 
allegations  relied  on  a  sampling  of 
items:  (4)  some  items,  such  as  the 
essential  cooling  water  system,  are 
expressly  left  unresolved  by  the  SSAT 
Report  (NUREG-1306);  and  (5)  the  NRC 
should  require  HL&P  to  prove  the  plant 
safe,  rather  than  requiring  the  public  to 
prove  the  plant  unsafe. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  made  the 
determination  to  deny  Petitioners' 
requests.  The  reasons  for  this  decision 
are  explained  in  a  "Director's  Decision 
Under  10  CFR  2.206 "  (DD-B6-9],  which  is 
availably  for  inspection  in  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  Washington.  DC 
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20555.  A  co(^  of  this  decision  vtrill  be 
filed  with  the  Secretary  for  the 
Conunission  in  accordance  with  10  CFR 
2.206(c). 

Dated  at  Rockville,  Maryland  on  this  17th 
day  of  June  1988. 

For  tlie  Nuclear  Regulatory  Commission. 
Thomas  E.  MwWy, 
Director.  Office  of  Nuclear  Reactor 
Regulatiax.  \ 

|FR  Doc.  88-14319  Filed  6-23-88;  8:45  am] 
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[Docket  Na  50-206]  | 

Southern  Califomia  Edison  Co.  et  aL; 
Consideration  of  issuance  of 
Amendment  to  Provisional  Operating 
Ucense  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory  j 

Commission  (the  Commission)  is 
conshlering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-13  issued  to  Southern  Califomia 
Edison  Company,  et  at.  (the  licensee), 
for  operation  of  San  Onofre  Nuclear 
Generating  Station.  Unit  No.  1,  located 
in  San  Diego  County,  Califomia:  The 
request  for  amendment  was  submitted 
by  letter  dated  April  28, 1988,  and 
references  a  report  submitted  by  letter 
dated  April  25, 198& 

The  proposed  amendment  would 
permit  the  licensee  to  transport  spent 
fuel  from  the  Unit  1  spent  fuel  pool  using 
a  spent  fuel  shipping  cask  designed  to 
contain  seven  spent  fuel  assemblies, 
instead  of  the  single  element  cask 
currendy  authorized.  The  seven  element 
cask  weighs  a  maximum  of  70  tons 
versus  30  tons  for  the  single-element 
cask. 

The  70-ton  cask  would  be  handled  by 
the  turbine  gantry  crane  and  transported 
on  the  horizontal  beam  of  the  crane's 
west  A-frame.  Because  of  cask  drop 
considerations,  the  licensee  proposes  to 
conduct  the  spent  fuel  shipments  only 
when  the  unit  is  in  the  cold  shutdown  or 
refueling  models.  In  addition,  the 
licensee  proposes  to  use  an  energy 
absorbing  polyurethane  foam  box  as  an 
impact  l^ter  to  protect  the  turbine 
deck  in  the  event  of  a  cask  drop. 

The  spent  fuel  would  be  transported 
to  the  Unit  2  or  Unit  3  ^>ent  fuel  pool 
where  it  would  be  stored  until  a  federal 
repository  is  available.  The 
authorization  to  store  Unit  1  spent  fuel 
at  Units  2  and  3  is  the  subject  of 
separate  licensing  actions  for  Units  2 
and  3. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  flndings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amendec 


(the  Act)  and  the  Commission's 
regulations. 

By  July  25, 1988,  die  hcensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  provisional  operating  license, 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rides  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  bearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
^results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons    - 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitiono-'s  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (IS)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  duch  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitions 
shall  file  a  supplemmt  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sou^t  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shell 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 


petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  patty. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  (^)portunity  to 
participate  fully  in  the  conduct  of  die 
hearing,  including  the  o|^K>rtunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Comiaission, 
Washington.  DC  20555.  Attention:  . 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Stieet,  NW., 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  {10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
prompdy  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  l-(800)  325-6000  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  George 
W.  Knighton:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel— White  Flint  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Charies 
R.  Kocher,  Assistant  General  Counsel, 
and  James  Beoletto,  Esq.,  Southern 
Califomia  Edison  Company,  P.O.  Box 
800,  Rosemead,  Califomia  dl770, 
attomeys  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
sui^lemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  thie 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.n4(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amemhnent  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further-notice  for  public  . 
comment  of  a  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 
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For  furthej- details  with  respect  to  this 
action,  see  Wt  application  for 
amendment  ividiich  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington,  DC.  and  at  the  General 
Library,  UniVisrsity  of  California,  P.O. 
Box  19557,  I^tine.  California  92713. 

Dated  at  RojclcviUe,  Maiyland.  this  20th  day 
of  June  1988.     | 

For  the  Nuctfar  Regulatory  Corainissioa. 
Charles  M.  TtmbiimII, 
Project  Manager.  Project  Directorate  V, 
Division  of  Rapctor  Projects— III,  rv.  Vand 
Special  Projet^ 

[FR'Doc.  88-14120  Filed  6-23-88: 8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RalMna  No.  U»-2Sei  1;  Fll*  Na  SR-PSE- 
8»-091  11 

Self-RegulaUry  Organizations;  Filing 
and  Order  Quanting  Accelerated 
Approval  to  Fropo«ed  Rule  Change; 
Pacific 

Pursuant  tk  section  19(b)(1)  of  the    ' 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(bKJ)  ("Act"),  notice  is  hereby 
given  that  od  June  15, 1988,  the  Pacific 
Stock  Exchatie,  Inc.  ("PSE"  or 
"Exchange")!  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  D.  and  III 
below,  which  Jtems  have  been  prepared 
by  the  self-regulatory  organization.  "Hie 
Commission  is  publishing  this  notice  to 
solicit  commeiits  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regul^toty  Organization's 
Stateraent  of  tfie  Terms  of  Sutntance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  PSE 
Rule  VI,  Section  5  as  set  forth  below  for 
the  purpose  of  implementing  a  two  (2) 
year  pilot  prSSram  to  exempt  certain 
hedged  positions  from  position  limits  for 
stock  (equity)  options.  (Brackets 
indicate  language  to  be  deleted;  italics 
indicate  new;  language.) 

Rule  VI 

Position  Limit  i 

|T 

Sec.  5.  Excle^t  with  the  prior  written 
approval  of  the  Exchange  in  each 
instance,  no  member  organization  shall 
effect  for  an^  account  in  which  such 
member  organization  has  an  interest  or 
for  the  account  of  any  partner,  officer, 
director  or  ei^ployee  thereof  or  for  the 
account  of  ai^y  customer,  an  opening 
transaction  i^ian  option  contract  of  any 
class  of  optioi^s  dealt  in  on  the 


Exchange  if  the  member  organization 
has  reason  to  believe  that  as  a  result  of 
such  transaction  the  member 
organization  or  partner,  officer,  director 
or  employee  diereof  or  OMtpsKr  woold. 
acting  alone  or  in  concert  with  others, 
directly  or  indirectly,  hold  or  control  or 
be  obligated  in  re^>ect  oK 

(a)  An  aggregate  long  position  in  any 
class  of  options:  or 

(b)  An  aggregate  short  position  in  any 
class  of  <^>tion8;  or 

(c)  An  aggregate  position  on  the  same 
side  of  the  maricet  in  the  same 
underlying  stock,  which  position  shall 
be  ascertained  by'conbiiiing  long  caU 
options  with  short  put  options  and  short 
call  options  with  long  put  options:  or 

(d)  An  aggregate  uncovered  short 
position  in  any  class  of  options  in 
excess  of  such  number  of  option 
contracts  as  shall  be  fixed  from  time  to 
jtime  by  the  Exchange  as  the  position 
limit  for  that  particidar  class  of  options 
or  expiration  month. 

Commentarsr: 

.01-.04  No  change. 

.05  The  current  position  limits 
established  pursuant  to  Section  5  follow: 

Aggregate  positions  shall  be  3000, 
5500  or  800t  contracts  on  the  same  side 
of  the  mailcet  in  the  same  underlying 
stock,  which  limit  is  determined  in 
accordance  with  CoBunentar(y]ies  .06 
and  J07.  These  position  liarits  shall 
.  include  300a  5500  or  8000  Imig  call 
options,  or  3000, 5500  or  8000  short  put 
options,  or  any  combination  thereof  not 
to  exceed  an  aggregate  fA  3000. 5500  or 
8000  contiacts,  and  3000. 5500  or  8000 
short  call  options,  or  3000. 5500  or  8000 
long  put  options,  or  any  combination 
thereof  not  to  exceed  an  aggregate  of 
3000. 5500  or  8000  contracts.  Whetiier  a 
limit  is  3000, 5500  or  8000  option 
contracts  shall  be  determined  in  the 
manner  described  in  Commentaiy  .06 
below. 

.06  No  change.. 

.07  The  Exchange  may  exempt 
position  limits  for  options  on  underlying 
stocks  in  the  following  positions  when 
each  option  contract  is  hedged"  by  TOO 
shares  of  the  underlying  stock  or.  in  the 
case  of  an  adjusted  option  contract,  the 
same  number  of  shares  represented  by 
the  adjusted  contracL- 

(i)  Long  Stock  and  Short  Call 
(ii)  Long  Stock  and  Long  Put 
(Hi)  Short  Stock  and  Long  Call 
(iv)  Short  Stock  and  Short  Put 

Position  limits  for  any  class  of  options 
on  underlyinff  blocks  may  not  exceed 
twice  the  established  positiom  Jimits  for 
such  class. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Puipose  of,  and 
Statutory  Basis  for  the  Propose^  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A).  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

fA)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  proposed  amendment  would 
increase  position  and  exercise  limits  for 
stock  options  by  automatically 
exempting  the  four  most  commonly  used 
hedged  positions  whichxombine  stock 
and  options  on  a  one-for-one  basis  (i.e. 
100  shares  of  stock  for  one  option 
contract).  However,  the  maximum 
position  and  exercise  limit  including  the 
allowed  exemptions  would  not  exceed 
twice  the  present  position  and  exercise 
limit.  The  hedged  positions  and  exercise 
limits  to  be  exempted  are  as  follows: 

Long  Stock  and  Short  Call 
Long  Stock  and  Long  Put 
Short  Stock  and  Long  Call 
Short  Stock  and  Short  Put 

Unlike  the  present  system  whereby 
positions  in  stock  options  are  limited  to 
the  aggregate  number  of  options  on  the 
same  side  of  the  market  that  an 
institutional  or  private  investor  may 
control,  the  proposed  exemption  will 
provide  institutional  investors  with  the 
ability  to  hedge  greater  amounts  of  stock 
holdings  than  permitted  under  the 
present  position  limit  guidelines. 
Individual  investors  will  be  able  to 
hedge  twice  as  many  shares  of  stock. 
Furthermore,  hedged  exemptions  for 
short  stock  positions  will  permit 
investors  to  offset  such  positions  with 
either  long  calls  or  diort  puts. 

In  the  situations  where  an  options 
contract  has  been  adjusted  to  reflect  a 
stock  distribution,  stock  split  or  stock 
dividend,  the  option  contract  must  be 
hedged  by  the  same  number  of  shares 
represented  by  the  adjusted  option 
contract. 

The  exercise  limits  will  correspond  to 
the  position  limits.  Therefore,  investors 
will  be  tdlowed  to  exerdse,  during  any 
five  consecutive  business  days,  the 
same  number  of  contracts  set  forth  as 
the  position  limit  for  that  option, 
including  those  that  are  hedged.  Should 
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the  options  positions  be  exercised,  the 
additional  shares  of  stock  acquired  or 
sold  pursuant  to  the  exercise  can  be 
used  to  reduce  the  stock  position  and 
therefore,  would  not  add  to  the 
investor's  total  position  in  the 
underlying  security. 

The  PSE  feels  that  its  surveillance 
capabilities  are  sufficient  to  detect  and 
deter  trading  abuses  arising  from  the 
increased  position  and  exercise  limits. 
The  Exchange's  daily  automated 
position  limit  report  can  identify  those 
parties  exceeding  the  position  limit  in  a 
specific  security  and  the  surveillance 
staff  will  determine  if  an  offsetting  stock 
position  exists.  If  the  excess  options 
position  is  not  hedged  fiilly  on  a  one-to- 
one  basis,  the  entity  loses  the 
exemption,  will  be  precluded  from      j 
effecting  additional  opening 
transactions,  and  will  be  required  to 
close  out  those  positions  in  excess  of  the 
current  position  limit.  The  PSE  will  then 
proceed  with  whatever  disciplinary 
action  is  appropriate  under  its  rules. 

Additionally,  the  surveillance 
department  will  cross  reference  its      | 
position  limit  report  with  its 
manipulation  reviews  to  ensure  that  any 
unusual  options  or  stock  trading, 
whether  fidly  hedged  or  not  will  be 
identified  and  investigated  thoroughly. 
Any  excess  option  positions  must  be 
liquidated  prior  to  or 
contemporaneously  with  a  decrease  in 
the  hedged  stock  position  or  a  violation 
of  position  limits  has  occurred. 

The  proposed  amendment  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  Exchange 
since  the  amendment  will  add  liquidity 
to  the  market  by  allowing  institutional 
and  individual  investors  with  stock 
portfolios  the  ability  to  hedge  Aeir  risk 
without  increasing  the  possibility  of 
market  manipulation  in  the  underlying 
security.  Therefore,  the  proposed 
amendment  is  consistent  with  section 
6(b)(5)  of  the  Act,  which  provides  that 
the  rules  of  the  Exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  the  investing  public. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  nile  change  imposes  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's        ' 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received 


in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register.  "The  proposed  rule 
change  is  substantially  identical  to 
proposals  submitted  by  the  American 
Stock  Exchange  {"Amex"),  the 
Philadelphia  Stock  Exchange  ("PhU"), 
and  thQ  Chicago  Board  Options 
Exchange  ("CBOE")  that  were  noticed 
for  the  hill  thirty-day  period  and  were 
recentiy  approved  by  the  Commission.* 
The  Commission  concludes,  as  it  did 
with  the  Amex.  PUx,  and  CBOE 
proposals,  that  the  PSE  proposal  to 
increase  position  limits  for  equity 
options  in  circumstances  where  those 
excess  positions  are  hedged  fully  with 
offsetting  stock  positions  will  provide 
greater  depth  and  liquidity  to 
institutional  customers  seeking  to  hedge 
their  stock  portfolios  without 
significantiy  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  either  the  options  market 
or  the  underiying  stock  maricet.  Tlie 
Commission  notes  that,  as  with  the 
Amex,  Phlx,  and  CBOE  proposed  rule 
changes,  the  PSE  has  proposed  a  two- 
year  pilot  program  for  the  equity  option 
hedge  exemption.  During  the  two-year 
pilot  the  PSE  and  the  Commission  can 
monitor  the  effects  of  the  hedge 
exemption  on  the  market  to  ensure  that 
problems  have  not  arisen  due  te  the 
increased  position  and  exercise  limits.' 

IV.  Solicitation  of  Ctnnments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  tfap 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Sti«et  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 


'  See  Securities  Exchange  Act  Release  No.  2S738 
(May  24. 1.988),  53  FR  20201  Oirne  2. 1988). 

*  The  Commission  expects  the  exchange  to 
determine  from  its  monitoring  program  information 
including,  but  not  limited  to.  the  following:  the 
investors  who  use  the  exemption:  how  often  the 
exemption  is  used:  the  stock  positions  bedded'  the 
amount  and  timing  of  trading  in  the  stock  by  tlie 
investor  while  he  is  using  the  exemption:  the 
options  used  to  hedge  the  stock  positions;  and  the 
size  (number  of  contracts)  of  the  options  positions 
held  pursuant  to  the  exemption.  The  exchange  also 
should  inform  the  Commission  of  the  results  of  any 
surveillance  investigations  undertaken  for  apparent 
violations  of  the  provisions  pf  the  hedge  exemption 
rule. 


communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  15, 1988. 

IT  IS  THEREFORE  ORDERED, 
pursuant  to  section  19(b)(2)  of  the  Act 
that  the  proposed  rule  change  is 
approved. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  K.  Kats. 

Secretary. 
Dated:  )une  Za  1988. 

[FR  Doc.  88-14342  nied  &-23-88;  8:45  am] 

BILUNO  COOC  MIO-OI-M 


IReieate  No.  34-25t1S;  File  No.  8R-Pfilx- 
8S-i8] 

Self  •Regulatory  Organiiatlons; 
Philadelphia  Slock  Exchanga,  Inc.; 
Order  Approving  Propoaed  Rule 
Change 

On  May  2. 1966  the  Hiiladelphia  Stock 
Exchange.  Ina  ("Phlx"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  l9b-4  thereunder,  a  proposed 
rule  change  modifying  the  hours  that 
trading  on  foreign  currency  options  may 
be  conducted  on  the  Exchange.  Notice  of 
the  proposal  appeared  in  the  Federal 
Res^ter  on  May  IT.  1988.*  No  comments 
were  received. 

The  proposal  amends  Phlx  Rule  101 
with  respect  to  hours  of  business  for 
dealings  upon  the  Exchange. 
Specifically,  the  proposal  provides  that 
foreign  currency  option  trading  sessions 
shall  be  conducted  in  the  evenings 
between  the  hours  of  6Kn  p.m.  and  11:00 
p.m.  Sundays  through  Thursdays,'  as 
well  as  in  the  daytime  from  S.'OO  a.m.  to 
2:30  p.m.  Mondays  through  mdays.  The 
proposed  rule  change  gives  the 


■  Securities  Exchange  Act  Release  No.  25687  (May 
10.19e^S3FR172SS. 

■  Previously,  Phbc  Rule  101  provided  for  evening 
trading  of  foreign  currency  options  from  7iao  pjn.  to 
11:00  p.m.  Sundays  through  Thursdays. 
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Exchange  th^iQexibility  to  ad}U8t  the 
evening  houH  of  foreign  currency  option 
trading  durii^  Eastern  Standard  Time 
("EST')  or  EMyligbt  Savings  Tune 
("DST")  to  cbre^KMid  to  the  hours  of 
8.00  a.m.  to  1^:00  noon  Tokyo,  Japan 
time.*  Acconiin^y,  die  Exdiange 
anticipates  rtuking  the  first  such 
adjustment  (jiiom  7K)0  p.m.-llK)0  p.m.  to 
6:00  p.m.-101I)  p.m.)  with  the  start  of 
Eastern  Standard  Time  oa  October  30, 
1988.  Phbc  has  represented  that  it  will 
provide  foreign  currency  options 
participants  !and  participant 
organizationja  witfi  adequate  notice  of 
each  timing  pfaange  made  as  a  result  of 
implementatibn  of  the  proposed  rule 
change.         I 

The  Phlx  ^ijates  that  the  purpose  of  the 
rule  change  U  to  give  it  the  ability  to 
conform  its  evening  trading  segment 
hours  to  the  lopening  trading  session 
hours  in  the  iprime  Far  Eastern  foreign 
exchange  m|irkets.  The  Phlx  believes 
that  by  adjusting  its  hours  it  will  be 
better  able  tb  meet  the  exchange  rate 
risk  protectini  and  related  hedging 
needs  of  Far  Eastern  manufacturing, 
banking  antij  ^ther  commercial  Hrms. 

The  Comi<)ission  finds  that  the 
proposed  rula  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regtilations  thereunder 
applicable  t<>  a  national  securities 
exchange,  and,  in  particular,  the 
requirement^iof  Section  6  and  the  rules 
and  regulatiofeis  thereunder.  In  1967,  in 
approving  the  Phlx  evening  trading 
segment  for  foreign  currency  options,* 
the  Commission  found  that  such  a 
session  furthers  the  public  interest  and 
promotes  the.  protection  of  investors  by 
providing  ait  opportunity  for  daytime 
trading  session  participants  to  better 
protect  thentselves  against  24-hour 
currency  maiket  fluctuations.  The 
proposed  rule  change  ensures  that  these 
purposes  cotltinue  to  be  served  by  giving 
Phlx  the  ability  to  adjust  the  hours  of  its 
evening  traqifig  segment  to  coincide 
with  the  opening  trading  session  hours 


in  the  Far  I 
markets. 

It  is  there! 
section  19f 
proposed) 


(tern  foreign  exchange 

ne  ordered,  pursuant  to 
[2)  of  the  Act,  that  the 
change  is  approved. 


For  tiw  Cottmrission,  by  the  Division  of 
Market  Regulif  ion.  pursuant  to  delegated 
authority.        I  '       I 


*  New  Comirietitary  .01  to  Phlx  Rule  101  expressly 
provides  that  tl^  Board  of  Govemora  has 
determined  Ihaf  the  foreign  currency  options 
evening  tradii^  ^gment  generally  shall  correspond 
to  8.00  a.m.  to  12:00  noon  Tokyo,  japan  time. 

*  .See  Securitias  Exchange  Act  Release  No.  246S2 
(June  29. 1987).  BE  FR  ZSOSa 


Dated:  June  20. 1968. 
looallMa  G.  Kate. 

Secretary. 

[FR  Doc.  88-14341  Filed  6-23-68;  8:45  am] 
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[Release  Na  34-25814;  File  Na  PHLX-88- 
21) 

Self-Regulatory  Organizations;  Filing 
and  Accelerated  Approval  of  Proposed 
Rule  Change  By  tlM  niNadelphift  Stock 
ExdMmge,  Inc.  Relating  to  the 
Extension  of  the  Near-Term  Options 
Expiration  Pilot  Program 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  May  26, 1968  the  Philadelphia 
Stock  Exchange,  Inc.  filed  with  the  ■ 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Teims  of  Substance  of 
tiie  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  the  "Exchange")  proposes  to 
extend  the  stock  options  pilot  program, 
which  provides  for  four  expiration 
months,  including  two  near  term 
months,  to  December  31, 1988,  a  period 
comparable  to  that  requested  by  various 
other  options  exchanges.'  The  Exchange 
also  requests  permanent  approval  of  this 
pilot  program' prior  to  its  expiration  in 
December. 

II.  Self-Regulatory  OrganiMtion's 
Statement  off  tlie  Purpose  of,  and 
Statutory  Basis  for.  die  Ptoposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rale  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  stmimaries,  set  fourth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Reguhtory  Organization's 
Statements  ofthePuipoae  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  proposes  to  continue  . 
the  stock  options  pilot  program  until 
December  31. 1988.  and  requests 
permanent  approval  of  the  program 
prior  to  that  date,  in  June  1985.  in 
conjunction  with  other  options 
exchanges,  the  PHLX  implemented  a 
stock  options  pilot  program.  Under  the 
terms  of  the  pilot  program,  for  certain 
January  cycle  stock  options,  one-month 
and  two-month  options  were  made 
available  for  trading  at  all  times,  and 
four  expiration  months  were  outstanding 
at  all  times.  Since  that  time,  the  pilot 
program  has  been  extended  and 
expanded  to  all  equity  options  on  all 
three  expiration  cycles.' 

The  purpose  of  the  pilot  program  is  to> 
determine  wfaedier  a  near-term 
expiration  cycle,  featuring  four 
expiratiod  months,  would  improve 
investors'  interest  in  such  stock  options. 
After  monitoring  the  program  since  its 
inception  and  receiving  highly  favorable 
comments  from  both  on-floor  and  off- 
floor  market  participants,  the  Exchange 
has  found  the  pilot  has  satisfied 
investors'  preferences  for  trading  near- 
term  options.  The  Exchange,  therefor, 
proposes  to  continue  the  pik>t  program 
until  December  31, 1988,  and  requests 
that  the  program  be  permanently 
approvedj)rior  to  that  date. 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Securities  Exchange 
Act  of  1934  ("1934  Act")  and  the  rules 
and  regulations  thereunder  applicable  to 
the  Exchange  because  it  continues  a 
pilot  program  designed  to  facilitate 
transactions  and  perfect  the  mechanism 
of  a  free  and  open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition. 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others. 

No  written  comments  were  either 
solicited  or  received. 


'  See,  e.g..  Securities  Exchange  Act  Release  No. 
25702  (May  17. 1988),  S3  FR  18644. 


'  Securities  Exchange  Act  Release  Na  23774  • 
(November  4, 1986),  51  FR  41191:  Securities 
Exchange  Act  Release  No.  24375  (April  21. 1967),  52 
FR  15580;  and  Securities  Exchange  Act  Release  No. 
(May  18. 1987).  52  FR  19948. 
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in.  Date  of  Efliactiveiiefls  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  PHLX  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  i9(b)(2)  of  the  Act.  so  that  the 
pilot  program  can  continue  writhout 
interruption. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  securities  exchange,  and 
in  particular,  the  requirements  of 
Section  6  and  the  rules  and  regulations 
thereunder.  The  Commission  believes 
that  the  proposed  rule  change  will 
benefit  public  customers  by  continuing  a 
pilot  program  tailored  to  meet  investors' 
preferences  for  stock  options  with  near- 
term  expiration  cycles. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  so 
that  the  pilot  program  can  continue 
without  interruption.  In  addition,  the      ' " 
Commission  previously  has  solicited 
comment  on  this  and  other  near-term 
expiration  pilot  programs  submitted  by 
other  options  exchanges  and  has  not 
received  any  negative  comments  on  the 
operation  of  these  pilot  programs. 
Moreover,  the  current  pilot  program., 
which  has  been  in  effect  for  a  year,  has 
operated  effectively  and  generally  has 
been  well  received.  Finally,  the 
Commission's  approval  is  limited  until 
December  31. 1988  or  until  the 
Commission  acts  on  the  Milx's  request 
for  approval  of  the  pilot  program. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 


mentioned  self-regulatory  organization. 
All  submissions  should  be  submitted  by 
July  15. 1988. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.* 
looathan  G.  Katz, 
Secretary. 
June  20. 1988. 

(FR  Doc.  88-14343  Filed  6-23-^;  8:45  am) 

anXING  CODE  M10-01-II 


[File  Na  500-11 

Order  of  Suspension  of  Trading; 
Agritronix,  inc.  et  aL 

In  the  matter  of  Agritronix,  Inc.: 

America's  Pro  Players,  Inc.; 

Armteck,  Inc.; 

Bio-Medican  Corp.; 

Capital  Investment  Services,  Ina: 

Compu-Vision,  Inc.; 

Consolidated  Funding  Services,  Inc.; 

Duraiite  Manufacturing  Co.: 

E-Life  Technologies,  Inc.; 

Engine  Dynamics,  Inc.; 

Feliz  Industries,  Inc.; 

FireGoid  Corp.; 

Growlnola,  Inc.; 

ITEX  Barter  Systems.  Inc.: 

Lens  Care,  Inc.; 

Mandelta  Corporation,  Inc.; 

Omni  Capital  Corp.; 

Paradise  International  Pictures^  Inct 

PenCo,  Inc.: 

ReCom,  Inc.: 

Sportek  International,  Ina: 

Tetravalent,  Inc^ 

Vertex  Information,  Inc.; 

Wee  Win  Toys,  Ina 

It  appears  to  the  Securities  and 
Exchange  Conunission  that  there  is  a 
lack  of  adequate  current  information 
concerning  the  securities  of  Agritronix, 
Inc.,  America's  Pro  Players,  Inc.. 
Armteck,  Inc..  Bio-Medican  Corp;. 
Capital  Investment  Services.  Inc., 
Compu-Vision,  Inc..  Consolidated 
Funding  Services.  Inc..  Duraiite 
Manufacttiring  Co..  E-Lite  Technologies. 
Inc..  Engine  Dlynamics.  Inc..  Feliz 
Industries,  Inc.,  FireGoid  Corp., 
Growlnola.  Inc..  ITEX  Barter  Systems. 
Inc..  Lens  Care,  Inc..  Mandella 
Corporation.  Inc..  Omni  Capital  Corp.. 
Paradise  International  Pictures.  Inc., 
PenCo.  Inc..  ReCom.  Inc..  Sportek 
International.  Inc.,  Tetravalent.  Inc.. 
Vertex  Information,  Inc.,  and  Wee  Win 
Toys,  Inc.  and  that  questions  have  been 
raised  about  the  adequacy  and  accuracy 
of  publicly  disseminated  information 
concerning,  among  other  things,  the 


'  15  U.S.C.  788(b)  (1982). 

♦  17  CFR  20O.3O-3(a){12)  (1986). 


corporate  histories  and  financial 
conditions  of  the  companies,  the 
identities  of  their  shareholders  and  the 
claims  for  exemption  from  the 
registration  provisions  of  the  Securities 
Act  of  1933  made  by  these  companies 
and  pursuant  to  which  their  securities 
are  trading.  The  Commission  is  of  the 
opinion  that  the  public  interest  and  the 
protection  of  investors  require  a 
suspension  of  trading  in  the  securities  of 
the  above-listed  companies. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  above- 
listed  companies,  over-the-counter  or 
otherwise,  is  suspended  for  the  period 
from  9:00  a.m.  EDT.  lune  21. 1988 
through  11:59  p.m.  EDT.  on  June  30. 1988. 

By  the  Commission, 
lonathan  G.  Katz, 
Secretary. 

(FR  Doc.  88-14298  Filed  6-23-88;  8:45  am] 
nUJNQ  COOE  MIO-OI-M 


[Retease  Mo.  IC-16442  (812-6«13)] 

Smith  Barney  Mortgage  Capital  Trusts 
and  Smith  Barney  Mortgage  Capital 
Corp.  (As  Depositor  of  Such  Trusts^ 
Application 

June  17. 198a 

AGENCY:  Securities  and  Exchange 

Conunission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act "). 

Applicants:  Smith  Barney  Mortgage 
Capital  Trusts  ("Trusts")  and  Smith 
Barney  Mortgage  Capital  Corp. 
("SBMC"). 

Relevant  Sections  of  the  Act: 
Exemption  requested  under  section  6(c) 
from  all  provisions  of  the  1940  Act. 

Summary  of  Application:  Applicants 
seek  an  order  of  exemption 
conditionally  exempting  Applicants 
from  all  provisions  of  the  1940  Act  in 
connection  with  the  proposed  issuance 
of  variable  rate  collateralized  mortgage 
obligations,  sale  of  the  same  to  non-U.S. 
purchasers,  election  of  REMIC  status. 
and  the  sale  of  beneficial  interests  in  the 
Applicants. 

Filing  Date:  The  appHcation  was  filed 
on  August  5. 1987,  amendments  thereto 
on  April  20.  and  June  2. 1968. 

Prior  Commission  Action:  Applicants 
are  amending  IC  Rel.  No.  15841  (July  1. 
1986). 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  ig  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  6n  this 
application,  or  ask  to  be  notified  if  a 
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hearing  is  ordered  Any  requestsmust 
be  received  I^V  the  SEC  by  5^  p.in.  on 
luly  6. 1988.  uquest  a  hearing  in  '  * 

writing,  givii^  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  yoii  contest.  Serve  the 
Applicants  With  the  request,  either 
personally  or  by  maih  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affldavit,  or,  for 
lawyers,  by  certiHcate.  Request 
notification  <^nhe  date  of  a  hearing  by 
writing  to  thf  {Secretary  of  the  SEC 


ADDRESSES: 

Street.  NW.. 
Applicants. 
Americas.  N^i 


itary,  SEC,  450  5th 
ashington,  DC  20549. 
5  Avenue  of  the 
York,  NY  10105. 


FOR  FURTHER  INFORMATION  CONTACT: 

Special  Couiitel  Richard  Pfordte  at  (202) 
272-2811  or  Branch  Chief  Karen 
Skidmore  atjto2)  272-3023,  Office  of 
Investment  Qfmpany  Regulation. 

SUPPLEMENTJIiRY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  forj  ^  fee  from  either  the  SEC's 
Public  Refer^iice  Branch  in  person  or  the 
SEC's  commercial  copier,  (800)  231-3282 
(in  Maryland  [301)  253-4300). 

Applicants'  Representations 

1.  SBMC  i$  B  direct,  wholly-owned 
limited  purpose  subsidiary  of  Smith 
Barney  Inc.,  e^  Delaware  corporation  and 
a  wholly-owhied  subsidiary  of  Primerica, 
Inc.  The  primary  subsidiary  of  Smith 
Barney  Inc.  iK  Smith  Barney,  Harris 
Upham  &  Co.  Incorporated,  a  registered 
broker-dealeri  and  investment  adviser. 
SBMC,  a  Denware  Corporation,  was 
formed  for  the  purpose  of  engaging  in 
asset-backed  pnancing.  including 
organizing  afid  selling  beneficial 
interests  in  (jivner  trusts  such  as 
Applicants.    I 

2.  The  Tru^is  will  be  formed  by  SBMC 
for  the  limiten  purpose  of  issuing  one  or 
more  series  of  collateralized  mortgage 
obligations  (!'3onds")  collateralized 
principally  bki|  certain  Mortgage 
Certificates.  By  definition,  tiie 
"Mortgage  Certificates"  collateralizing 
the  Bonds  will  consist  of  (1)  "fully- 
modified"  p^-througb  mortgage- 
backed  certirijcates  ("GNMA 
Certificates")  guaranteed  by  the 
Government  National  Mortgage 
Association  (''GNMA"),  (2)  mortgage 
participation  Certificates  ("FHLMC 
Certificates'^  issued  by  the  Federal 
Home  Loan  Mortgage  Corporation 
("FHLMCy,  ttid/or  (3)  guaranteed 
mortgage  pa$l-through  securities 
("FNMA  Certificates")  issued  by  the 
Federal  National  Mortgage  Association 
("FNMA"). 


All  or  a  portion  of  the  Mortgage 
Certificates  securing  a  series  of  Bonds 
may  be  "partial  pool"  Mortgage 
Certificates.  Some  of  the  GNMA 
.Certificates  securing  a  series  of  Bonds 
may  be  backed  by  mortgage  loans  that 
provide  for  payments  during  the  initial 
portion  of  their  term  that  are  less  than 
the  actual  amount  of  principal  and 
interest  payable  thereon  on  a  level  debt 
service  basis. 

3.  Each  Trust  will  be  established 
under  a  separate  deposit  trust 
agreement  (each,  a  "Trust  Agreement") 
between  SBMC,  acting  as  depositor,  and 
Wilmington  Trust  Company  acting  as 
ovi-ner-trustee  (the  "Ovmer  Trustee"). 
Each  Applicant  will  issue  one  or  more 
series  of  Bonds  under  the  terms  of  an 
indenture  (each,  ah  "Indentiue"),  which 
may  be  supplemented  by  one  or  more 
supplemental  Indentures  between  such 
Trust  and  an  independent  trustee  (the 
"Bond  Trustee").  Each  Indenture  will  be 
qualified  under  the  Trust  Indenture  Act 
of  1939,  as  amended,  unless  an 
appropriate  exemption  is  available. 

4.  In  the  case  of  each  scries  of  Bonds: 
(a)  Each  Applicant  will  hold  no 
substantial  assets  other  tlian  the 
Mortgage  Certificates  securing  such 
series;  (b)  the  Bonds  will  be  secured  by 
Mortgage  Certificates  and  certain  funds, 
accounts  and  other  collateral  (the  "Bond 
Collateral")  having  a  collateral  value 
determined  at  the  time  of  issuance  of  the 
Bonds,  and  after  each  payment  date,  at 
least  equal  to  the  outstanding  principal 
amount  of  the  Bonds;  (t.)  at  the  time  of 
issuance  of  a  series,  and  after  each 
payment  date,  distributions  of  principal 
and  interest  received  on  the  Mortgage 
Certificates  securing  such  series, 
together  with  the  other  Bond  Collateral 
pledged  to  secure  such  series,  will  be 
sufficient  to  pay  any  interest  due  on 
such  Bonds  and  to  retire  each  class  of 
such  Bonds  by  its  stated  maturity;  and 
(d)  the  Mortgage  Certificates  will  be 
pledged  by  the  Owner  Trustee  to  the 
Bond  Trustee  and  will  be  subject  to  the 
lien  of  tlie  related  Lidenture. 

5.  In  addition  to  the  issue  and  sale  of 
the  Bonds.  SBMC  may  sell  certificates 
representifig  the  beneficial  interests  in 
each  Applicant  ('Trust  Certificates")  to 
a  limited  number,  in  no  event  more  than 
one  hundred,  of  institutional  or  non- 
institutional  investors  ("Owners").  Such 
transactions  will  be  effected  in 
conformity  with,  and  subject  to, 
conditions  (10)  through  (15)  herein. 

6.  None  of  the  Trusts,  SBMC,  the 
Owner  Trustee,  the  Bond  Trustee  or  the 
Owners  of  any  of  the  Applicants  will  be 
able  to  impair  the  security  afforded  by 
the  Mortgage  Certificates  to  the  holders 
of  the  Bonds.  That  is,  without  the 


consent  of  each  Bondholder  of  a  series 
to  be  affected,  neither  the  Owners,  the 
OvNTier  Trustee  nor  the  Bond  Trustee 
will  be  able  to:  (1)  Change  the  stated 
maturity  on  any  Bonds  of  such  series;  (2) 
reduce  the  principal  amount  of  the  rate 
of  interest  on  any  Bonds  of  such  series; 
(3)  change  the  priority  of  payment  on 
any  class  of  Bonds  of  such  series;  (4) 
permit  the  creation  of  a  lien  ranking 
prior  to  or  on  a  parity  with  the  lien  of 
the  Indenture  for  such  series;  or  (5) 
otherwise  deprive  the  Bondholders  of 
such  series  of  the  security  afforded  by 
the  lien  of  the  related  Indenture,  except 
in  accordance  with  the  terms  of  the 
Indenture. 

7.  The  ability  of  SBMC  to  sell  Trust 
Certificates  in  a  Trust  will  not  alter  the 
payment  of  cash  flows  under  the  related 
Indenture.  The  interests  of  the 
Bondholders  will  not  be  compromised  or 
impaired  by  the  ability  of  SBMC  to  sell 
Trust  Certificates,  and  there  will  not  be 
a  conflict  of  interest  between  the 
Bondholders  and  the  Owners. 

8.  The  aggregate  interests  of  the 
Owners  in  the  collateral  and  the 
expedted  returns  by  such  Owners  will 
be  far  less  than  the  payments  made  to 
Bondholders.  Applicants  do  not  intend 
to  deposit  Mortgage  Certificates  to 
secure  a  series  of  Bonds  the  collateral 
value  of  which  exceed  120%  of  the 
aggregate  principal  amount  of  the  Bonds 
of  such  series. 

9.  Each  sfries  of  Bonds  to  be  issued 
may  contain  one  or  more  classes  of 
variable  or  floating  interest  rate  Bonds. 
Any  such  variable  rate  Bonds  will 
comply  with  conditions  (7)  and  (8) 
herein. 

10. 1'or  additional  descriptions  of  and 
representations  concerning  the  Bonds, 
see  the  application. 

Applicants'  Legal  Conclusions 

The  requested  amended  order  is 
necessary  and  appropriate  in  the  public 
interest  because:  (a)  The  Trusts  and 
SBMC,  as  depositor  of  the  Trusts,  are 
not  the  types  of  entities,  and  their 
activities  are  not  the  types  of  activities 
to  which  the  provisions  of  the  1940  Act 
were  intended  to  be  applied:  (b)  the 
activities  to  the  Trusts  and  SBMC,  as 
depositor  of  the  Applicants,  are 
intended  to  serve  a  recognized  and 
critical  public  need:  (c)  granting  of  Hie 
requested  amended  order  will  be 
consistent  with  the  protection  of 
investors  because  they  will  be  protected 
during  the  offering  and  sale  of  the  Bonds 
by  the  registration  pr  exemption       .    i 
provisions  of  the  Securities  Act  and 
thereafter  by  the  Bond  Trustee 
representing  their  interests  under  the 


Indenture;  and  (d)  the  disclosure  to  I 
Owners,  and  the  limitation  of  Owners  to 
no  more  than  100  sophisticated 
institutional  or  non-instttutionai 
investors  provide  adequate  safeguards 
to  assure  such  Owners  do  not  require 
the  protection  of  the  1940  Act  i 

Apidicants'  Conditioas 

Applicants  agree  that  if  an  Order  is 
granted  it  will  be  expressly  conditioned 
on  the  following  conditions: 

A.  Conditions  Relating  to  the  Bond 
Collateral 

(1)  Each  scries  of  Bonds  will  be 
registered  under  the  Securities  Act. 
unless  offered  in  a  transaction  exempt 
horn  registration  either  pursuant  to    , 
section  4(2}  of  thcr  Securities  Act  or 
because  such  Series  of  Bonds  will  coine 
to  rest  outside  the  United  States, 
provided  that  the  Bonds  are  offered  and 
sold  outside  the  United  States  or  to  non- 
United  States  persons  in  reKance  upon 
an  opinion  of  United  States  counsel  that 
registration  is  not  required.  No  single 
offering  of  Bonds  both  within  and 
outside  the  United  States  will  be  made 
without  regiftration  of  all  audi  Bonds 
under  the  Secorities  Act  without  first 
obtaining  a  no-action  letter  permitting 
such  offering  or  otherwise  complying 
with  applicable  standards  then 
governing  sudi  offerings.  In  all  such 
cases.  Applicants  will  adopt  agreements 
and  procedures  reasonably  designed  to 
prevent  such  Bonds  ht»n  being  offered 
or  sold  in  the  United  States  or  to  United 
States  persons  (except  as  United  States 
counsel  may  then  advise  is  permissible). 
Disclosure  provided  to  purchasers 
located  outside  the  United  States  will  be 
substantially  the  same  as  that  provided 
to  United  States  investors  in  United     i 
States  offierings.  { 

(2)  The  Bonds  will  be  "mortgage 
related  securities"  within  the  meaning  of 
section  3(a](41)  of  the  Securities 
Exchange  Act  of  1934.  as  anended.  In 
addition,  the  Mortgage  Certificates 
collateralizing  the  Bonds  will  be  limited 
to  GNMA  Certificates.  FNMA 
Certificates,  and/or  PHLMC  | 
Certificates. 

(3)  If  new  Mortgage  Certificates  are 
substituted  for  the  Mortage  Certificates 
initially  pledged  to  secure  the  Bonds,  the 
substitute  Mralgage  Certificates  will:  (i) 
Be  of  equal  or  better  quality  than  the 
Mortgage  Certificates  replaced:  (ii)  have 
similar  payment  terms  end  cash  flow  as 
the  Mortgage  Certificates  replaced;  (iii) 
be  insured  or  guaranteed  to  the  same 
extent  as  the  Mortgage  Certificates 
replaced;  and  (ir)  meet  the  conditions 
set  forth  fai  paragrai^  W  and  (4).  In 
addition,  new  Bond  Cdlateral  may  not 
be  substituted  for  more  than  40%  of  the 


aggregate  face  amount  of  the  Bond 
Collateral  initia%  pledged  to  the  Btxid 
Trustee  as  secuiity  for  a  series  of  Bonds. 
In  no  event  may  any  new  Mortgage 
Certificates  be  substituted  for  any 
substitute  Mortgage  Certificates. 

(4]  All  Bond  CoUatetal  securing  a 
series  of  Bonds  will  be  held  by  a  Bond 
Trustee,  or  on  behalf  of  the  Bond 
Trustee  by  an  independent  custodian. 
Neither  the  Bond  Trustee  ndr  the 
custodian  may  be  an  affiliate  (as  the 
terms  "affiliate"  is  defined  in  Rule  405 
under  the  Securities  Act  (17  CFR 
23a40S))  of  the  Applicants.  The  Bond 
Trustee  will  be  provided  with  a  first 
priority  perfected  security  or  lien 
interest  in  and  to  aU  collateral. 

(5)  Each  series  of  Bonds  wiU  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  agenqr  that 
is  not  affiliated  with  any  of  the 
AppUcants.  The  Bonds  will  not  be 
considered  "redeemable  securities" 
within  the  meaning  of  section  2(a)(32)  of 
the  1940  Act 

(6)  So  long  as  is  required  by 
applicable  law,  at  least  annuaDy.  an 
independent  public  accountant  will 
audit  the  books  and  records  of  each 
Trust  Applicant  In  addition,  an 
independent  public  accountant  will 
report  on  whether  the  anticipated 
payments  of  principal  and  interest  on 
the  Mortgage  Certificates  continue  to  be 
adequate  to  pay  the  principal  and 
interest  on  the  Bonds  in  accordance 
with  their  terms.  Upon  completion, 
copies  of  the  auditor's  report(s]  will  be 
provided  to  the  Bond  Trtistee. 

B.  Conditions  Relating  to  Variable  Rate 
Bonds 

(7)  Each  class  of  variable  rate  Bonds 
will  have  a  set  maximum  interest  rate 
(an  interest  rate  cap)  or  a  minimum  rate 
of  interest  in  the  case  of  an  inverse 
floating  rate  Bond,  which,  in  each  case, 
may  vary  from  period  to  period. 

(8)  At  the  thne  of  the  deposit  of  the 
Mortgage  Certificates  securing  a  series 
of  Bonds  with  the  Bond  Trustee,  as  well 
as  during  the  life  of  such  series  of 
Bonds,  the  scheduled  payments  of 
principal  and  hiterest  to  be  received  by 
the  Bond  Trustee  on  the  Mortgage 
Certificates  pledged  to  secure  the  Bonds 
of  such  series,  plus  any  other  bond 
Collateral  pledged  to  secure  the  Bonds 
of  such  series  will  be  sufficient  to  make 
all  payments  of  principal  and  interest  on 
the  Bonds  thai  outstanding,  assuming 
the  maximum  applicable  interest  rate  for 
each  specified  period  on  each  class  of 
variable  rate  Bonds.'  Such  Mortgage 


Certificates  will  be  paid  down  as  the 
'mortgages  underlying  the  Mortgage 
'  Certificates  are  repakl.  hot  wfll  not  be 

released  from  die  lien  of  the  indenture 

prior  to  the  payment  of  the  Bonds. 

except  as  permitted  by  die  Indenture. 

C.  Condition  Relating  to  REMIC  . 
Election 

(9)  The  election  by  an  Applicant  to  be 
treated  as  a  real  estate  mortgage 
investment  conduit  ["REMKT),  pursuant 
to  the  Internal  Revenue  Code  of  1906,  as 
amended,  or  to  treat  dte  arrangement  by 
which  the  collateral  for  a  aeries  of 
Bonds  issued  by  it  secures  such  Bonds 
as  a  REMIC  will  have  no  effect  on  the 
level  of  the  expenses  that  would  be 
incurred  by  an  Applicant  Whether  or 
not  an  Applicant  elects  to  be  treated  as 
a  REMIC  it  will  provide  that  all 
administrative  fees  in  connection  with 
the  administration  of  the  Applicant  will 
be  paid  or  provided  for  in  a  manner 
satisfactory  to  the  agency  or  agencies 
rating  the  Bonds.  Whether  or  not  an 
Applicant  elects  to  be  treated  as  a 
REMIC  it  will  provide  for  the  payment 


'  In  the  case  of  a  series  of  Bond*  that  containa  a 
class  or  classes  of  variable  rale  Bonds;  a  nmntier  of 


mechanisms  exist  to  ensure  that  the  representations 
above  will  be  valid  notwithstanding  subsequent 
potential  increases  1b  lite  Meraat  rate  appiicabie  to 
the  variable  rate  Bonds.  Procedures  that  Kavc  been 
identified  to  date  for  acMering  this  resott  inchide 
the  us*  of  (i)  interest  rate  caps  for  dw  variable  rate 
BondK  (ii)  "invarse"  variabierata  Bonda  (whiehfiay 
a  lo«-errateaf  intareat  «s  Ifae  rata  increaaes  oa  the 
correspondins  "normar'  variable  rate  Bonds):  (iii) 
variable  rate  collateral  to  secora  the  Bonds;  (iv) 
interest  rate  swap  a(raanaata  (aiidar  wiridi  the 
iaaoer  of  the  Bonds  woatd  aiade  periodic  payments 
to  a  counterparty  at  a  fixed  rate  of  interest  based  on 
a  stated  principal  amount,  such  as  the  principal 
amount  of  Bonds  in  the  variable  rate  cfasa.  in 
exchange  far  rsceiviiig  oocreapoiidbig  periodic 
payments  from  the  oouateiparty  at  a  variable  rate 
of  interest  based  on  the  same  principal  amount);' (v) 
hedge  agreements  [including  interest  rate  futures 
and  option  contracts,  under  which  the  issuer  of  the 
Bonds  would  realize  gains  during  periods  of  rising 
interest  rates  sufficient  to  cover  the  higher  interest 
iMymerrts  that  would  become  due  during  such 
periods  on  the  variable  rate  dasa  of  Bands):  and  (vi) 
structuring  the  Bonda  so  that  the  wcigkted  average 
Interest  rate  oa  the  entire  aeiiaa  of  Bonda  is  e^ual  to 
or  less  than  the  weighted  average  paas-lhrough  rate 
on  the  Mortgage  Certificates  securing  sach  series.  It 
is  expected  that  other  ssecbanisras  may  be 
identified  in  tha  fntore.  Whntevtr  method  is  used 
for  a  partiealar  series,  the  coUateral  stractaire  for 
each  series  of  Bonds  wiU  b«  reviewed 
independently  by  the  agency  or  agencies  rating  such 
Bonds  (as  well  aa  l>y  tlw  indepenJeut  aocoanlants 
for  the  Applicant  in  oiderla  ineuta.  for  the 
appropriate  rating  that  tha  csHatarai  ia  sitfficieni  to 
meet  all  scheduled  paymanta,  aa  stated  alwve.  In  all 
cases,  these  mechanisms  will  be  adequate  to  ensure 
the  accaiBcy  of  the  repiaaaiitetiwis  set  forth  above. 
In  the  event  that  nthsi  ssiiitowianw  aie  aaad  by  the 
Applicants,  tha  Applicante  wilt  noti^  the 
Commission  by  letter  of  the  use  of  such  additional 
mechanism*,  and  shall  give  the  Commission  an 
opportunity  to  cowsnl  on  sueh  mechmilsms  before 
they  aw  atilimd  in  ocderla  give  tha  SEC  an 
opportunity  to  raise  any  <|uesttena  aa  to  the 
appropriateness  of  their  use.  No  Bonds  wiU  ba 
issued  for  which  this  is  not  the  case. 
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jol  administ  relive  fees  and  expenses 
incurred  in  kkHinection  with  the  issuance 
of  the  Bonds  by  it  and  the 
administration  of  such  Applicant  by  one 
of  the  following  methods  or  a 
combination  of  one  or  more  of  such 
methods:  (a)  A  third  party,  whose  credit 
is  acceptable  to  the  agency  or  agencies 
rating  the  Bdnds.  the  Bond  Trustee  and 
the  Owner  |l[ru8tee.  will  guarantee  the 
payment  of^fuch  fee^  and  expenses;  (b) 
one  or  mor^  Reserve  funds  will  be 
established!  to  provide  for  the  payment 
of  such  fee^  jand  expenses,  which 
maximum  fbies  typically  shall  be 
projected,  assuming  current  inflation 
factor  scenarios  required  by  the 
independent  agency  or  agencies  rating 
the  Bonds,  ^t  the  time  of  the  issuance  of 
the  Bonds  ^lid  the  establishing  of  such 
reserve  funds.  Thereafter,  the  Bond    . 
Trustee  will  look  solely  to  such  reserve 
funds  for  the  payment  of  certain  fees 
and  expensJGls.  The  procedure  used  to 
calculate  tfan  anticipated  level  of  fees 
and  expenses  is  reasonable  and  has 
been  used  successfully  in  the  past,  in 
that  it  has  ||ikivided  available  funds 
sufficient  to  pay  such  fees  and  expenses 
and  to  insure  that  funds  will  be 
sufficient  td  cover  future  fees  and 
expenses  ot  the  Bond  Trustee;  (c)  the 
Bonds  issued  by  such  Applicant  will  be 
secured  by  ppUateral  the  value  of  which 
is  in  excessj^f  the  amount  necessary  to 
make  paymjetits  of  principal  of  and  any 
interest  on  the  Bonds,  and  such  excess 
or  a  portion  thereof  will  be'applied  to 
the  payment  of  such  fees  and  expenses., 
and  may  bei  used  in  combination  with 
any  of  the  other  methods  described 
herein,  and  (d)  Owners  of  the  Trust 
Certificates!  ti  an  Applicant  will  be 
personally  ttible.  pursuant  to  the 
applicable  trust  Agreement,  for  the  fees 
and  expenses  of  the  Applicant  not 
otherwise  pciyable  horn  one  of  the 
sources  described  above.  Each 
Applicant  vfUl  insure  that  the 
anticipated  level  of  fees  and  expenses 
will  be  more  than  Adequately  provided 
for  regardless  of  which  or  all  of  the 
methods  abbjve  (which  methods  may  be 
used  in  conipination)  are  selected  by 
such  ApplicUit  to  provide  for  the 
payment  of  lajuch  fees  and  expenses. 


D.  Conditio^ 
Trust  Certifii 


Relating  to  the  Sale  of 
■ates 


(10)  Notwjithstanding  the  sale  of  Trust 
Certificates;  toll  of  the  outstanding  stock 
of  SBMC  (tl^^  depositor  of  each 
Applicant)  Mill  continue  to  be  owned  by 
Smith  Barney  Inc.  If  the  sale  of  Trust 
Certificates  in  an  Applicant  results  in 
the  transfer  of  control  (as  the  term 
"control"  is  defined  in  rule  405  under  the 
Securities  Adt)  of  that  Applicant  from  its 
original  Ow  n  ers.  the  relief  aRbrded  by 


any  order  of  the  Commission  granted  on 
this  application  would  not  apply  to 
subsequent  Bond  offerings  by  that 
Applicant. 

(11)  Trust  Certificates  will  be  offered 
and  sold  only  to  no  more  than  100  (i) 
institutional  investors  or  (ii)  non- 
institutional  investors  which  are 
"accredited  investors"  as  defined  in 
Rule'SOl(a)  of  the  Securities  Act 
Institutional  investors  will  have  such 
knowledge  and  experience  in  financial 
and  business  matters  as  to  be  able  to 
evaluate  the  risks  of  purchasing  Trust 
Certificates  and  understand  the 
volatility  of  interest  rate  fluctuations  as 
they  affect  the  value  of  mortgages, 
mortgage  related  securities  and  residual 
interests  therein.  Noninstitutional 
accredited  investors  will  be  limited  to 
not  more  than  15.  be  required  to 
purchase  at  least  $200,000  of  such  Trust 
Certificates  and  will  have  a  net  worth  at 
the  time  of  purchase  that  exceeds 
$1,000,000  (exclusive  of  their  primary 
residence).  Non-institutional  accredited 
investors  will  have  such  knowledge  and 
experience  in  financial  and  business 
matters,  specifically  in  the  field  of 
mortgage-related  securities,  as  to  be 
able  to  evaluate  the  risk  of  purchasing  a 
Trust  Certificate  and  will  have  direct 
personal  and  significant  experience  in 
making  investments  in  mortgage  related 
securities.  Owners  of  Trust  Certificates 
will  be  limited  to  mortgage  lenders, 
thrift  institutions,  commercial  and 
investment  banks,  savings  and  loan 
associations,  pension  funds,  employee 
benefit  plans,  insurance  companies,  real 
estate  investment  trusts  or  other 
institutional  or  non-institutional 
investors  as  described  above  which 
customarily  engage  in  the  purchase  of 
mortgages  and  mortgage  related 
securities. 

(12)  Each  sale  of  a  Trust  Certificate 
will  qualify  as  a  transaction  not 
involving  any  public  offerings  within  the 
meaning  of  section  4(2)  of  the  Securities 
Act 

(13)  Each  sale  of  a  Trust  Certificate 
will  prohibit  the  transfer  of  such  Trust 
Certificate  if  there  would  be  more  than 
100  Owners  of  Trust  Certificates  of  any 
Applicant  at  any  time. 

(14)  Each  sale  of  a  Trust  Certificate 
will  require  each  purchaser  thereof  to 
represent  that  it  is  not  purchasing  for 
distribution  and  that  it  will  hold  such 
Trust  Certificate  in  its  own  name  or  for 
accounts  as  to  which  it  exercises  sole 
investment  discretion. 

(15)  Each  sale  of  a  Trust  Certificate 
will  provide  that  (i)  no  Owner  of  such 
Trust  Certificate  may  be  affiliated  with 
the  Bond  Trustee  and  (ii)  no  holder  of  a 
controlling  interest  in  any  AppUcant  (as 


the  term  "control"  is  defined  in  rule  405 
under  the  Securities  Act)  will  be 
affihated  with  either  (a)  any  custodian 
which  may  hold  the  Mortgage 
Certificates  on  behalf  of  the  Bond 
Trustee,  or  (b)  any  statistical  rating 
agency  the  Bonds.  j 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonatfaan  G.  Katz, 
Secretary. 

[FR  Doc  88-14299  Filed  8-23-88;  8:45  am] 
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Sun  Life  Finance  Corp.;  Application 

June  17, 198a 

AQENCV:  Securities  and  Exchange 
Commission  ("SEC). 

ACTKM:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant  Sun  Life  Finance 
Corporation. 

Relevant  1940  Act  Section:  Exemption 
requested  tmder  section  6(c)  from  all 
provisions  of  the  1940  Act 

Summary  of  Application:  Applicant 
seeks  an  order  exempting  it  for  all 
provisions  of  the  1940  Act  in  connection 
with  the  offer  and  sale  on  non-voting 
preferred  stock  to  finance  the  business 
operations  of  its  parent  and  subsidiaries 
thereof. 

Filing  Dates:  The  application  was 
filed  on  February  4, 1988,  and  amended 
on  May  27. 1988.  AppUcant  also 
submitted  a  letter  dated  June  10. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  persor 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
July  11. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  the  Secretary  of  the  SEC. 

AOORESSes:  Secretary.  SEC.  450  Fifth 
SUeet  NW..  Washington  DC  20549. 
Applicant  c/o  Sun  L^e  Assurance 
Company  of  Canada  (U.S.).  One  Sun  Life 
Executive  Parte,  Wellesley  Hills. 
Massachusetts  02181. 
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FOR  RMTMCR  WFONMATION  CONTACT: 

James  E.  B^nks.  Staff  Attemey,  or  Brum 
R.  TboBipson.  Branck  Chief.  (202)  272- 
3016,  (Division  of  Investment 
Management,  Office  ^  Investmeot 
Company  R^ulatioB). 

suppL£MENTAiiv  mroiwumoN:  The 
following  is  a  stmuaaty  c^  the 
Application  as  ameiMied:  the  conqdete 
Application  is  available  for  a  fee  from 
the  SEC's  Public  Reference  Branch  in 
person  or  the  SECs  commercial  copier 
(800)  231-3282  (in  Maryland  (301)  2Sfr- 
4300). 

Applicant's  Representationg  { 

1.  Applicant  was  incorporated  on 
February  2. 1988,  by  Sun  Life  Assurance 
Company  of  Canada  (U.S.)  ("Sun  Life 
(U.S.)")  for  the  purpose  of  fmancing 
business  operations  of  Sun  Life  (U.S.) 
and  its  direct  or  indirect  subsidiaries 
(the  "Subsidiaries").  Sun  Lifie  (U.S.)  is  a 
stock  life  insurance  corporation 
incorporated  under  the  laws  of  the  State 
of  Delaware,  which  issues  life  insurance 
policies  and  individual  and  group 
annuities,  including  variable  annuities 
and  variable  life  insurance  policies.  Sen 
Life  (U.S.)'s  direct  wholly-owned 
subsidiaries  are  Sun  Life  Insurance  nnd 
Annuity  Company  trf  New  York, 
Massachusetts  Financial  Services 
Company,  Sun  Investment  Services 
Company,  Sun  Benefit  Services 
Company,  hac.  The  New  London  Trust 
Company,  and  Massachusetts  Casualty 
Insurance  Company.  Sun  Life  (U.S.)  is 
subject  to  the  liaws  of  Delaware 
governing  life  insurance  companies  and 
to  extensive  supervision  by  Ae 
Delaware  Commissioiier  of  Insnrance. 
Sun  Life  (U-S)  >s  also  subject  to  the 
insurance  laws  and  regulations  of  the 
other  states  and  jurisdictioRs  in  which  it 
is  ticensed  to  operate.  Son  Ltfe  (U.S.)  is 
a  whoDy-owned  sub»(yary  efSun  Life 
Assurance  Company  of  Canada,  a 
mutual  iiCe  insurance  compmy 
incorporated  pursuant  to  Act  of 
.ParliaoMnt  of  Canada  in  1865. 

2.  Applicant  was  organized  to  ei^ge 
in  fmandng  activities  that  will  provicfe 
funds  for  use  in  Sun  Life  (U.S.)'* 
business  operations  and  those  of  the 
Subsidiaries.  Applicant  intenffe  to  raise 
funds  fen*  this  purpose  by  issaing  non- 
voting  preferred  stock  md  promptly 
lending  or  depositing  at  least  85%  of 
such  funds  witfi  Stm  Ufe  (US.)  and/or 
the  Subsidiaries.  The  remainder  of  the 
proceeds  wiH  be  invested  orh^  in 
government  secorities  and  other 
securities  pemitted  by  Rule  3a-5(a)(6) 
under  the  1940  Act 

3.  Applicant  currently  plans  to  raise 
such  funds  by  means  of  a  re^teied 
public  offering  of  its  non-voting 


preferred  stock  (the  "Preferred  Stock**). 
Non-voting  Ptefetred  Stock  means 
preferred  stock  that  is  not  entided  to 
vote  for  the  election  directors  in 
ordinary  dtcanstmces.  b«t  may  be 
entided  to  vote  far  die  election  of 
directors  in  the  event  of  and  durtag  the 
continuance  of  certain  defanh 
occurrences,  audi  as  the  App&caaf  s 
failure  to  depoaH  cerlaiB  fuids  when 
required  br  peymeot  of  accuaulated 
dividends.  Proceeds  of  the  Prefeircd 
Stodc  ofEning  witt  be  toaoed  by 
Applicant  to  Sun  Life  (U.&)  and  k>aned 
to  or  deparited  with  die  Sobskliaties. 
Receqit  by  die  Appbcant  of  the  {uH 
amount  or  ininc^ial  and  interest  on  each 
loan  or  deposit  will  be  sopported  ^  an 
irrevocable,  direct  pay  letter  of  credit  of 
an  unaffiliated  commercial  bank.  The 
reimbursement  oUigatioo  as  to  die  latter 
of  credit  may  be  secured  by  a  pledge  of 
certain  assets  of  die  b<»rowing  entity. 
Based  on  the  credit  enhancement  od 
Apiirficant's  loans  to  Son  Life  (U.S.)  and 
the  Sobsicfiaries,  it  is  expected  that  Ac 
Preferred  Stock  will  receive  a  tripie-A  or 
double-A  rating  from  Standud  k  Poor's 
Corporation  ainl  Moody's  Investors 
Service.  Inc. 

4.  Before  any  Preferred  Stock  is 
issued.  Sun  Life  (U.S.)  will  enter  into  an 
agreement  with  Af^cant  (the  "Sopport 
Agreement^)  providing  diat  (a)  Sun  Life 
(U.S.)  (or  certain  successors  and 
assignees)  shall  contimie  to  own  aB  the 
outstanding  voting  stock  of  Applicmt 
(whidi  shall  not  indode  the  Preferred 
Stock);  (b)  Sun  Ufe  (U.S.)  will  agree  to 
make  such  capital  contributions  to 
Applicant  as  are  aecessary  to  enable 
Applicant  to  pay  hidders  ol  the 
Preferred  Stodc  (1)  dividends  oft  d^ 
Preferred  Stock  that  have  been  properly 
declared  by  AppHcant's  board  of 
directors  and  (2)  in  the  event  of  a 
liquidatkm.  the  lesser  of  (i)  th^  fdl 
liquidation  preference  {dug  accumulated 
unpaid  dividends  to  which  die  Pfeefmed 
Stockhoklers  are  lawfully  entided  or  (ii) 
the  amount  of  Applicant's  assets 
remaining  after  satislsction  of  other 
parties  having  daims  whicb  as  a  matto- 
of  law  are  prior  to  those  of  die  Preferred 
Stockhdders;  (c)  the  Support  Agreement 
is  made  for  die  benefit  of  the  Preferred 
StoddioMers:  and  (d)  each  Pieferred 
Stockholder  has  a  direct  and  i|unediate 
right  of  action  against  Sun  Ufe  (US.)  to 
enforce  Son  Life  (U&Xs  obligaAons 
under  the  Sopport  Agreement  widieat 
first  proceeding  against  Ae  Appttcant; 
(e)  die  Sopport  Agreement  ssay  be 
modified  or  amended  only  in  ways  not 
less  favoraUe  to  Arohcuit  or  the 
Preferred  Stockholders,  but  may  be 
terminated  by  either  San  Life  {VS.)  or 
Applkant  provided  that  Son  life  fU.S.)'s 


obligati<m  to  make  capital  contributions 
to  Amilkmt  as  provided  in  paragraph 
(b)  will  remain  in  fsH  force  and  effect 
mrtil  the  redemption  of  aH  of  the 
Preferred  Stock  or  termination  of  such 
obligaticms  is  authorized  by  the 
Seccuities  and  Exchange  Commission  or 
its  staft  (f)  Sun  Ufe  (U.S.)  will,  for  die 
benefit  of  the  Preferred  Stockholders, 
timely  take  all  action  under  die  Support 
Agreement  to  require  Applicant  to 
perform  its  obligations  dierennder.  and 
(g)  in  die  event  diat  Sun  Ufe  (U.S.)  is 
succeeded  as  Applicanf  s  parent 
company  by  another  corporation.  Sun 
Ufe  (U.S.)  win  continue  to  monitor 
Applicant's  affeirs  for  die  purpose  of 
complying  with  all  representations  and 
conditions  of  the  Ap|dication.  fai  this 
regard.  Applicant  agrees  die  Support 
A^ement  will  furdier  provide  that  it 
s)»ll  not  be  deemed  to  constitute  a 
direct  or  indirect  guarantee  of  any 
security  of  Appttcant 

Applicant's  Lagvl  Candaskms 

1.  Applicant's  finandng  activities  will 
be  structured  to  conform  in  substance  to 
the  requirements  of  Rule  3a-5 
promulgated  under  the  1940  Act.  which 
exempts  certain  finance  subsidiaries 
from  the  definition  of  an  investment 
company  under  the  Act.  Neverthdess. 
Applicant  has  filed  the  application  for 
exemptive  relief  because  its  planned 
operations  raise  two  issues  under  such 
rule.  First,  Rule  3a-5  does  not  expressly 
apply  to  finance  subsidiaries  of 
companies  that  are  excepted  from  the 
definition  of  investment  conqiany  by 
section  3(c)  of  the  Act.  such  as 
insurance  companies,  nor  does  it 
expressly  i>ermit  loans  to  affiliates  that 
are  section  3(c]  companies.  Second.  Sun 
Ufe  (U.S.)  will  not  provide  an 
unconditional  direct  guarantee  of  certain 
obligations  under  i^licant's  securities, 
as  required  by  Rule  3a-5;  instead  Sun 
Ufe  [U.S.)  wiU  enter  into  the  Support 
Ayeement,  under  which  Applicant's 
stockholdcis  win  be  provided  with 
benefits  substantially  similar  to  those 
provided  by  the  guarantee  requirement 
of  Rufe  3a-5. 

2.  Apidicant  submits  diat  the 
exemptive  relief  requested  is  necessary 
and  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  die  pni  poses  fairly 
intended  by  the  policy  and  provuions  of 
die  1940  Act  for  the  smae  reasons  that 
prompted  dte  SBC  to  adopt  Rule  3a-^. 

3.  Applicant  bdieves  dwt  it  is  dearly 
die  type  of  issuer  die  SEC  had  in  mind 
when  it  adopted  Rule  3»-6.  Neidier 
AppHcant's  structure  nor  its  mode  of 
operation  resembles  that  of  an 
investment  company.  It  will  not  engage 


AGENCVfSn 
action:  Pul 
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in  a  general  {troiraia  of  investment,  nor 
will  it  be  used  ^  finance  s«ch  a 
program.  Ratfi^its  {Himary  puipose  is 
to  provide  an  alternative  vehide  to 
finance  the  noi|i|ive8tnient  corapany 
business  operaMons  of  Sun  Life  (U.S.) 
and  the  Subsidifries.  Applicant 
believes,  therelqre,  that  it  is  not  the  type 
of  company  Congress  intended  to 
regulate  under  Ute  1940  Act.  and  that 
under  the  drcunstmces.  Sun  Life 
(U.SO's  status  ud  ihe  status  of  any  of 
the  Subsidiarieftas  section  3(c]  excepted 
companies  should  not  prevent  the 
Commission's  giant  of  the  requested 
relief.  | 

4.  In  addition,  Applicant  submits  that  ' 
the  Support  Agiiement  serves  the 
underlying  objectives  of  the  Rule  3a-5 
guarantee.  The  agreement  provides  the 
Preferred  Stockholders  with  a  direct  and 
immediate  right  bf  action  against  Sun 
Life  (U.S.)  to  ei^rce  the  obligations  of 
Sun  Life  (U.S.)  t^ider  the  Support 
Agreement,  wh|efa  is  essentially 
identical  to  the  I  obligations  required  by 
the  SEC  to  be  cjofntained  in  a  guarantee 
with  respect  to  preferred  stodc  under 
Rule  3a-5.  In  addition,  the  Support 
Agreement  is  similar  in  concept  with 
appropriate  vaciations  reflecting  the 
difference  betvyeen  preferred  stock  and 
debt,  to  numerous  agreements  accepted 
by  the  SEC  as  the  functional  equivalent 
of  a  guarantee. 

For  the  Commi>$ion,  by  the  Division  of 
Investment  Manajgement,  under  delegated 
authority.  " 

Jonathan  G.  Katxi  1 
Secretary.  I 

|FR  Doc.  8»-1430^  piled  6-23-88;  8:45  am] 


SMALL  BUSINESS  AOMMISTRAtlON 

SmaH  BosbwM  Innovation  Research 
Program  Policy  Directive 

agency:  Small  Business  Administration. 
ACTION:  Publicdiiloh  of  policy  directive. 

SUMIIAIwThis  dbcument  revises  the 
Small  Business  Innovation  Research 
(SBIR)  Program!  Policy  Directive,  which 
was  publiiJied  <>ti  January  8, 1985  (50  PR 
917).  This  revised  policy  directive 
reflects  new  stgHitory  requirements  and 
comments  received  from  members  of 
Congress,  the  public,  participating 
agencies,  assoqitions  and  small 
business  concerns.  It  is  intended  to 
provide  guidanM  to  participating 
Federal  agencies  for  the  general  conduct 
of  their  SBIR  prcjgrams. 
PATES:  Public  comment  on  this  policy 
directive  should  be  received  prior  to  July 
25, 198&  This  policy  directive  is  effective 


AOONESS:  Writtea  coounents  shoald  be 
submitted  to  Ricfaard  J.  Slwne.  Assistant 
Adrainistrator,  OCBce  of  Innovation, 
Research  and  Techadcgy.  Room  50a 
1441 L  Street.  NW..  Washin^on.  DC 
20416. 


June  24, 1988. 


Fow  FUN  I  iww  wpoiamiON  contact; 
Ricfaard  J.  Slume,  Assistant 
Administrator,  Office  of  Inoovatioa. 
Research  and  Teduiologsr,  (202)  653- 
7875. 

SUPMEMENTAliv  INR»IIMATION:  In  1982, 

Pub.  L.  97-219. 96  Stat  221,  amended 
section  9(j)  of  the  Small  Business  Act  IS 
U.S.C  631.  et  seg..  to  establish  a  five 
year  government-wide  Small  Business 
Innovation  Program.  This  program  was 
later  extended  until  September  30, 1993 
by  Pub.  L  99-443. 100  Stat  1120  (enacted 
October  6, 1966). 

Public  Law  97-219  directed  the.Small 
Business  Adoiinistration  (SBA)  by 
November  19, 1962,  to  develop,  issue 
and  maintain  a  Small  Busioess 
Innovation  Researdi  (SBIR)  Program 
Policy  Directive  to  guide  the 
participating  agencies  in  their  conduct  of 
the  SBIR  program.  This  publication 
represents  the  third  major  revision- to 
the  original  policy  directive  and  is 
intended  to  provide  guidance  to  the 
participating  agencies  as  of  its  effective 
date. 

This  amended  policy  directive  has 
modified  SBIR  Policy  Directive, 
published  January  8, 1985,  50  FR  917  to 
reflect  recent  statutory  requireraents 
and  oral  and  written  comments  and 
clarifications  received  from  members  of 
Congress,  the  public  participating 
agencies,  associations  and  small 
business  concerns. 

SBA  is  issuing  this  amended  policy 
directive  in  final  fonn  with  a  30  day 
comment  perixxL  SBA  will  consider  all 
comments  carefully  in  revising  the 
Policy  Directive  in  the  future  as  may  be 
necessary  to  improve  the  general 
conduct  of  the  Small  Business 
Innovation  Research  Program. 

The  SBIR  Policy  Directive  has  been 
revised  in  the  following  respects:  The 
Purpose  and  Authority  sections  and 
section  2  regarding  the  Sommaiy  of 
Legislative  Provisions  have  been 
amended  to  refer  to  Pub.  L.  99-443.  as 
well  as  the  original  enabling  statute. 
Pub.  L  97-219. 

In  the  Definitions  section,  the  term 
"Extramural  Budget"  has  been  clarified 
for  the  Department  of  Defense  so  as  not 
to  include  amoants  obligated  solely  for 
operational  systems  development  The 
term  "minoirty  and  disadvantaged 
individual"  is  defined  as  a  member  of 
certain  named  groups  including,  among 
othera.  Sub-continent  Asian  Americans. 


In  response  to  coooeras  expressed  by 
the  Small  Business  Committee  of  the 
House  of  Representatives.  SBA  has 
included  in  this  veisioB  of  the  SBIR 
Policy  Directive  a  atataoent  of  its  policy 
regarding  agency  withdrawal  from  the 
SBIR  program.  No  partidpatiBg  agency, 
at  its  own  discretion,  is  penaitled  to 
unilatoalty  cease  its  participation  in  the 
SBIR  pragraaL  SBA  a|i|voTal  is  required 
before  any  soch  ^IR  program 
withdrawal.  SBA  lecognicbs  that  agency 
budgete  for  research  and  researcb  and 
devriopment  (R/R&D)  may  fluctuate  and 
that  any  extended  downward  trend  in 
such  budgets  must  be  examined  in  li^t 
of  the  purposes  of  the  SBflR  program.  In 
such  cases,  the  agency  «vill  be 
considered  for  a  phasied  withdrawal 
fiom  the  program  over  a  period  of  time 
calculated  to  minimize  any  adverse 
impact  on  small  business  concerns. 

Any  such  decision  by  SBA  will  be 
made  on  a  case-by-case  basis  and  will 
be  based  on  significant  changes  to  the 
participating  agency's  extramural  R/ 
R&D  three  year  forecasts  submitted 
annnally  to  the  Office  of  Management 
and  Budget  (OMB)  and  other  pertinent 
budgetary  iiiformation.  ^dfically,  SBA 
will  examine  the  budgetary  information 
reported  in  OMB's  Special  Analjrsis  K 
Report  entitled  "Research  and 
Development  in  the  Budget  of  the  United 
States  Government"  and  in  the  National 
Science  Foundation's  Tederal  Funds  for 
Research  and  Development."  An 
agency's  withdrawal  from  the  SBIR 
program  be  accomplished  in  a 
standardized  and  orderly  maimer. 

The  SBIR  Policy  Directive  makes  clear 
that  voluntary  participation  in  the  SBIR 
program  may  be  permitted  by  interested 
Federal  agencies  which  are  not 
statutorily  required  to  participate. 
However,  any  agency  interested  in  such 
voluntary  SBIR  pn^am  participation 
would  be  required  to  submit  a  written 
request  stating  its  interest  to  SBA  and  to 
receive  written  approval  from  the  SBA 
Assistant  Administrator  for  Innovation, 
Research  and  Technology  prior  to 
commencing  its  own  SBIR  pro-am.  Any 
voluntary  program  participant  would  be 
required  to'adhere  to  all  aspects  of  the 
Policy  Directiva. 

Another  issue  clarified  in  aobsection 
6(c)  of  this  revised  Policy  Directive 
involves  the  requirement  that  the 
primary  employment  of  the  SBIR 
concern's  principal  investigator  be  with 
that  small  ooncem  at  the  time  of  award 
and  throughout  the  oondact  of  the 
proposed  research  (or  R&D)  effort  \4ore 
than  one  half  of  the  principal 
investigator's  employment  tinte  must  be 
spent  in  the  employ  of  the  small 
concern.  Such  primary  employment 
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precludes  full  time  employment  at 
another  organization.  The  Policy 
Directive  also  permits  participating 
agencies  to  restrict  their  definition  of 
primary  employment  further  if  the  needs 
of  their  agency  so  dictate,  provided  that 
they  also  meet  the  requirements  of  this 
Policy  Directive. 

Paragraph  (d)(1)  of  section  6,  Small 
Business  Innovation  Research  Program, 
was  modified  to  incorporate  SBA's 
poUcy  that  an  SBIR  Phase  I  awardee  is 
only  eligible  for  consideration  for  Miase  ' 
n  ^IR  funding  by  the  Federal  agency 
which  funded  its  Phase  1  project. 

Section  9.  SBA  Coordination  of  SBIR 
Solicitation  Schedules,  has  been 
amended  to  state  that  SBA  may  publish 
four  pre-solicitation  announcements 
annually,  one  in  each  quarter  of  the 
Federal  fiscal  year.  The  dates  of  such 
publications  are  at  SBA's  discretion  and 
are  not  mandatory. 

Subsection  11(c)  concerning  SBIR 
program  solicitations  has  been  amended 
to  reduce  the  number  of  solicitation 
copies  each  agency  must  provide  to  SBA 
prior  to  releasing  such  solicitation  to  the 
public.  Each  participating  agency  must 
now  provide  5  copies  to  SBA  prior  to 
release  of  its  SBIR  solicitation. 

Paragraph  12(e)(2)  has  been  amended 
to  clarify  that  absent  permission  from 
the  grantee  or  contractor  to  the  contrary, 
participating  agencies  are  required  to 
refrain  from  disclosing  and  otherwise 
protect  technical  data  generated  under 
an  SBIR  funding  agreement  for  a  period 
of  2  years  from  the  completion  of  the 
project  under  which  the  data  was 
generated. 

Paragraph  12(k)(2)  has  been  reworded 
to  alter  the  due  date  for  submissions  by 
participating  agencies  of  written 
justifications  for  funding  any  Phase  I 
project  at  an  amount  exceeding  $50,000 
or  any  Phase  II  projectd  above  $500,000. 

Such  submissions  were  previously 
required  within  30  days  of  the  funding 
agreement  award  date.  This  Policy 
Directive  requires  that  the  justifications 
be  submitted  as  part  of  the  participating 
agency's  SBIR  Anual  Report. 

Subsection  13(a)  concerning  due  dates 
for  the  agencies'  submission  of  their 
annual  SBIR  program  report  to  SBA  has 
been  amended  to  extend  the  due  date 
from  December  30th  to  March  ISdi  of  the 
year  following  the  close  of  the  previous 
Federal  fiscal  year.  For  example,  under 
the  amended  provision,  an  annual  report 
relating  to  fiscal  year  1987  (October  1. 
lOae-September  30. 1987)  would  be  due 
to  SBA  no  later  than  March  IS.  1988. 

Subsection  13(b)  has  been  aipended  in 
several  places  to  recognize  that  SBIR 
goals  and  required  percentages  are 
based  on  extramural  R/R&D  total 
obligations  as  reported  to  the  National 


Science  Foundation  under  Special 
Analysis  K  of  the  United  States  budget. 
Subsection  13(b)  has  also  been  amended 
to  require  participating  agencies  to 
include  in  their  annual  reports  the 
names  and  addresses  of  small 
businesses  which  were  awarded  their 
funding  agreements  more  than  6  months 
from  the  closing  date  of  the  solicitation. 

Paragraph  14(a)(3)  has  been  amended 
to  clarify  Uiat  participating  agencies  are 
required  by  statute  to  consider  Phase  III 
funding  commitments  when  selecting 
Phase  D  awardees  and  that  SBA,  in  its 
discretion,  may  monitor  such 
compliance. 

Subsection  15(c)  includes  a  provision 
describing  SBA's  system  of  SPIN  notices 
(SBIR  PtogFam  Aiformation  ATotices) 
which  is  intended  to  convey  significant 
items  of  mutual  interest  as  they  occur. 
The  SPIN  notices  are  not  intended  to 
replace  the  Policy  Directive,  but  rather    • 
are  intended  to  keep  participating 
agencies  apprised  of  changes  or  new 
developments  in  the  program. 
Amendments  to  the  Policy  Directive  will 
be  communicated  to  participating 
agencies  by  letter  and  will  be 
incorporated  formally  into  the  published 
Policy  Directive  when  it  is  updated 
periodically. 

Other  changes  in  this  Policy  Directive 
are  minor,  technical  changes. 

Small  Business  innovation  Research 
Program  Policy  Directive 

To  the  Heads  of  Executive 
Departments  and  Establishments. 
Subject: 
Small  Business  Innovation 

Development  Act 
Small  Business  Innovation  Research 
(SBIR)  Programs 

1.  Purpose.  Section  9(j]  of  the  Small 
Business  Act  "(as  amended  by  Pub.  L  97- 
219  and  Pub.  L  99-443)  requires  that 
"the  Small  Business  Administration 

*  *  *  issue  policy  directives  for  the 
general  conduct  of  the  Small  Business 
Innovation  Research  (SBIR)  Program 
within  the  Federal  Government  ♦  *  *  •• 

2.  Authority.  This  Policy  Directive  is 
issued  pursuant  to  the  authority 
contained  in  15  U.S.C.  638  Pub.  L  97- 
219. 96  Stat.  217,  "Small  Business 
Innovation  Development  Act  of  1982" 
and  Pub.  L  99-443. 

3.  Procurement  Regulations.  It  is 
recognized  that  Federal  procurement 
regulations  (FAR  and  DAR)  may  need  to 
be  modified  to  conform  to  Uie 
requirements  of  the  Small  Business 
Innovation  Development  Act  and  this 
policy  directive.  Agencies  responsible 
for  these  procurement  regulations  are 
encouraged  to  initiate  such  changes. 
Regulatory  provisions  pertaining  to 


areas  of  SBA  responsibility,  as 
established  by  Pub.  L  97-219  and  99- 
443,  will  requre  approval  of  the  SBA 
Administrator  or  designee.  SBA's  Office 
of  Innovation,  Research  and  Technology 
is  the  appropriate  office  for  coordinating 
such  regulatory  provisions. 

4.  Personnel  Concerned.  All  Federal 
Government  personnel  who  are  in 
involved  in  the  administration,  funding 
agreements  and  technical  process  of  the 
Small  Business  Innovation  Research 
Program  and"  the  establishment  of  goals 
for  small  business  concerns  in  research 
or  research  and  development  (R/R&D) 
acquisition  or  grants. 

5.  Distribution.  Federal  Government 
agencies  and  departments  with  Small 
Business  innovation  Research  Programs 
and  those  required  to  establish  small 
business  research  and  development 
goals  as  directed  by  Pub.  L  97-219  and 
99-443. 

6.  Originator.  U.S.  Small  Business 
Administration,  Office  of  Innovatioir, 
Research  and  Technology. 

Authorized  By: 
Richaid ).  Shane. 

Assistant  Administrator.  Reseorcli  and 

Technology. 

James  Abdnor. 

Administrator,  U.S.  Small  Business 
Administration. 
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1.  Purpose 

a.  Section  9(j)  of  the  Small  Business 
Act  (as  amended  by  Pub.  L  97-219  and 
Pub.  L  99-443  requires  that  "the  Small 
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Business  Adnojiliistration  *  *  *  Issue 
policy  directiii|«  for  the  general  conduct 
of  the  Small  Blisiness  Innovation 
Research  (^IR)  program  within  the 
Federal  Govenunent  *  *  *" 

b.  This  policjr  directive  fulfills  this 
statutory  obligation  and  provides 
guidance  to  the  participating  Federal 
agencies  for  the  general  conduct  of  the 
SBIR  program,  Including  research  or 
research  and  (development  (R/R&D) 
goaling  requirecnents.  Additional 
instructions  mjay  be  issued  by  the  Small 
Business  AdmS^iistration  (SBA)  as  a 
result  of  pubhc  comment  or  experience. 
These  instructitms  will  be  issued  as 
additional  or  inplacement  pages  for  this 

directive. 

■  I 

2.  Summary  of^tegislative  Provisions 

a.  The  Small&usiness  Innovation 
Development  Act  of  1982.  Pub.  L  97-219. 
that  become  law  on  July  22, 1982, 
amends  the  Sitmll  Business  Act  (15 
U.S.C.  631). 

(1)  The  purposes  of  the  Act  are  to: 

(a)  StinHtlateitechnological 
innovation,     jj 

(b)  Use  small  business  to  meet 
Federal  reseandi  and  development 
needs. 

(c)  Increase  ttrivate  sector 
commercialization  of  innovations 
derived  from  Federal  research  and 
development.  \ , 

(d)  Foster  and  encourage  minority  and 
disadvantaged  participation  in 
technological  fainovation. 

(2]  The  Act  Mandates  that  Federal 
agencies  establish  SBIR  programs  if 
their  FY  11982  extramural  budgets  for 
research  or  R&D  exceed  stated 
threshold  figuiHs  ($100  million].  The  Act 
also  requires  a|^ncies  whose  R/R&D 
budgets  exceed  a  lower  threshhold 
figure  ($20  million],  to  establish  speciflc 
goals  for  the  paHicipation  of  small 
business  in  contracts,  grants,  or 
cooperative  agreements  for  research  or 
R&D. 

(a)  No  goal  iWay  be  less  than  the 
percentage  of  (he  agency's  R/R&D 
budget  expencled  with  small  business 
unxier  grants,  contracts,  and  cooperative 
agreements  in  Ike  immediately 
proceeding  fis^tl  year. 

(b)  Agencies  with  budget  over  $100 
million  shall  have  both  programs. 

(3)  The  statutory  requirements  are 
aimed  at  assisting  small  business  by 
establishing  a  i^<Hin,  simplifled  foimat 
for  the  opera  tiMi  ef<he  SBIR  programs 
while  allowkig  ihe  participating 
agencies  {lexibflity  in  the  content  and 
operation  of  their  individual  SBIR 
programs. 

(4)  The  Act  sDatet  that  each 
participating  agpncy  will  establish  an 
SBIR  progcam  pgr  reserving  a  statutory 


percentage  of  its  extremural  badget  to 
be  awardHed  to  saiaU  business  ooncems 
for  research  or  RftD  tfaroogh  a  uniform, 
three-phase  process. 

[a)  The  first  two  phases  vn&heip 
agencies  meet  their  researeh  or  RftD 
objectives. 

[h)1ht  third  phase,  where 
appropriate,  is  to  pnrsue  commncial 
applications  bom  the  Gov^nment- 
funded  research  or  RftD  to  stimulate 
technological  innovation  and  Ae 
national  retmn  on  investment  from 
research  or  R&D  or  for  farther 
contracting  or  grant  activities  with 
Federal  agencies  through  non-SBIR 
funding  agreements. 

(5)  The  Act  mandates  that  each 
agency  required  to  have  an  ^IR 
program  or  to  establish  research  or 
research  and  developmeot  goals  must 
report  annually  to  SBA. 

(aj  Agencies  having  an  SBIR  program 
must  also  annually  report  to  the  Office 
of  Science  and  TechaohMy  Policy 
(OSTP). 

(b)  The  Act  also  requires  SBA  to 
acquire  aimoal  reports  and  monitor  each 
agency's  SBIR  program  and  to  report  its 
flndings  annually  to  the  House  and 
Senate  Committees  on  Small  Business. 

b.  On  Octobo'  6. 1986.  the  President 
signed  legislation  which  authorizes  the 
SBIR  Program  through  September  30. 
1983. 

(1)  Effective  March  31. 1985.  Section 
2732(a)  of  Title  VII  of  tfie  Competition  in 
Contracting  Act  of  1964,  Pub.  L  98-369. 
must  be  read  in  conjunction  with  the 
procurement  notice  publication 
requirements  of  section  8(eJ  of  the  Small 
Business  Act  (15  U.S.C.  637(e)). 
Therefore,  die  notice  publication 
requirements  of  the  new  law  apply  to 
agencies  participating  in  the  SBIR 
program  which  use  contracts  as  their 
SBIR  funding  agrements. 

(a)  As  of  March  31, 1985,  any  Federal 
executive  agency  intending  to  solicit  a 
proposal  for  contract  for  property  or 
services  valued  above  $10,000  is 
required  to  submit  a  notice  of  the 
impending  solicitation  to  the  Secretary 
of  Commerce  for  publication  in  the 
Commerce  Business  Daily.  No  agency 
shall  issue  its  solicitation  for  a  least  15 
days  from  the  date  of  the  publication  of 
the  notice,  ths  agency  may  not  establish 
a  deadline  for  submission  of  proposals 
in  response  to  sudi  solicitation  tiiat  is 
earlier  than  59  days  after  the  date  on 
which  ^xe  solicitation  was  issued. 

(b)  The  Competition  in  Contracting 
Act  also  requires  that  any  executive 
agency  awarding  a  contract  for  property 
or  services  valued  at  more  than  $25,000 
submit  a  notice  for  puUication  to  the 
Secretary  of  Commerce  announcing  such 
an  award  for  publication  if  a 


subcontract  is  likely  to  result  from  sudi 
contract 

(ly  Hie  following  are  exemptions  from 
the  notice  publication  requirements: 

(a)  Ih  te  cue  of  agencies  intencfing  to 
solicit  Phase  I  proposals  for  contracts  in 
excess  of  $ia000.  tiie  head  of  the  agency 
may  exempt  a  pmticular  solicitation 
from  the  notice  pi^dication  requirements 
if  he/she  makes  a  written  determination, 
with  the  concnirence  of  tfie 
Admmistrator  of  tbe  Office  of  Federal 
Procurement  Policy,  that  it  is 
inappropriate  or  unreasonable  to 
publish  a  notice  bdTore  issuing  a 
solicitation. 

(b)  The  SBIR  Phase  n  awards  process 
is  exempted. 

3.  Minimizing  Regulatory  Burden 

a.  Important  objectives  in  establishing 
uniform  SBIR  prpgram  implementation 
are  to: 

(1)  Minimize  the  creation  of  new  or 
complex  regulations. 

(2)  Ensure  Hat  tlw  program's 
requirements  are  met 

(3)  Simplify  and  standardize 
application  of  existing  regulations 
related  to  the  program.  The  explicit 
nature  of  the  SBIR  legislation  concerning 
certain  recognized  acquisition 
procedures  provides  a  strong  base  of 
authority  for  streamlining  the  process 
for  obtaining  research  or  R&D  from 
small  highly  innovative  business 
concerns. 

(a)  The  above  includes  funding 
allocations,  centralized  SBIR  tedmology 
management,  and  routine  operational 
implementation. 

(b)  Where  not  contrary  to  existing 
statutoiy  requirements,  each  agency  is 
authorized  to  estabysh  financial 
procedures  and  financing  mechanisms 
that  it  deems  necessary  to  properly 
implement  the  SBIR  program,  including, 
but  not  limited  to,  obligating  funds 
solely  on  the  basis  of  proposal  merit 
without  regard  to  the  purpose  for  which 
funds  were  originally  appropriated,  and 
transferring  assessed  funds  to  a  single 
account  to  facilitate  financial 
raanageaient.  reporting,  and  oversight 

(c)  The  participating  agencies  are 
enooiffaged  to  initiate  or  continue  their 
development  of  simplified  procedures 
that  may  be  used  on  SBIR  actions  and  to 
submit  infonnation  concerning 
simplified  procedures  to  the  S8A  for 
possiUe  general  program  improvefBents. 

b.  No  pwticipating  agency  may 
promulgate  a  rule  or  regulation  that  is 
contrary  to  or  inconustent  with  the  SRR 
legislation  or  this  policy  ifirective. 
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4.  Definitions  [         . 

8.  Research  or  Research  and 
Development  (R/R&D).  Any  activity  that 
is:  • 

(1)  A  systematic,  intensive  study  ^ 
directed  toward  greater  knowledge  or 
understanding  of  the  subject  studied. 

(2)  A  systematic  study  directed  •:  -.  ' 
specifically  toward  applying  new 
laiowledge  to  meet  a  recognized  need. 

(3)  A  systematic  application  of 
knowledge  toward  the  production  of 
useful  materials,  devices,  and  systems 
or  methods,  including  design, 
development,  and  improvement  of 
prototypes  and  new  processes  to  meet 
specific  requirements. 

b.  Extramural  Budget.  The  sum  of  the 
total  obligations  for  R/R&D  minus 
amounts  obligated  for  R/R&D  activities 
by  employees  of  the  agency  in  or 
throu^  Government-owned.  j 
Government-operated  facilities,  except 
that  for  the  Agency  for  International 
Development  it  shall  not  include 
amounts  obligated  solely  for  general 
institutional  support  for  international 
research  centers  or  for  grants  to  foreign 
countries  and  for  the  Department  of 
Defense  it  shall  not  include  amoimts 
obligated  solely  for  operational  systems 
development 

c.  Federal  Agency.  An  executive 
agency  as  defined  in  5  U.S.C.  105.  or  a 
military  department  as  defined  in  5 
U.S.C.  102  except  that  it  does  not 
include  any  agency  within  the 
Intelligence  Community  as  deflned  in 
Executive  Order  12333.  Section  3.4(f).  or 
its  successor  orders. 

d.  Funding  Agreement.  Any  contract, 
grant  or  cooperative  agreement  entered 
into  between  any  Federal  agency  and 
any  small  business  for  the  performance 
of  experimental,  developmental  or 
research  work  funded  in  whole  or  in 
part  by  the  Federal  Government 

e.  Subcontract  Any  agreement  other 
than  one  involving  an  employer- 
employee  relationship,  entered  into  by  a 
Federal  Government  fimding  agreement 
awardee  calling  for  supplies  or  services 
required  solely  for  the  performance  of 
the  original  funding  agreement 

f.  Minority  and  Disadvantaged  Small 
Business.  A  minority  and  disadvantaged 
small  business  concern  is  one  that  is: 

(1)  At  least  51  percent  owned  by  one 
or  more  minority  and  disadvantaged  ° 
individuals;  or  in  the  case  of  any 
publicly  owned  business,  at  least  51 
percent  of  the  voting  stock  of  which  is 
owned  by  one  or  more  minority  and 
disadvantaged  individuals;  and 

(2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  of  such  individuals. 


A  minority  and  disadvantaged 
individual  is  defined  as  a  member  of 
any  of  the  following  groups:  * 

(1)  Black  Americans. 

(2)  Hispanic  Americans. 

(3)  Native  Americans. 

(4)  Asian-PaciHc  Americans. 

(5)  Subcontinent  Asian  Americans, 
g.  Small  Business.  A  small  business 

concern  is  one  that  at  the  time  of  award 
of  Phase  I  and  Phase  II  funding 
agreements,  meets  the  following  criteria: 

(1)  Is  independentiy  owned  and 
operated,  is  not  dominant  in  the  fleid  of 
operation  in  which  it  is  proposing,  has 
its  principal  place  of  business  located  in 
the  United  States  and  is  organized  for 
profit; 

(2)  Is  at  least  51  percent  owned,  or  in 
the  case  of  a  publicly  Owned  business, 
at  least  51  percent  of  its  voting  stock  is 
owned  by  United  States  citizens  or    ^ 
lawfully  admitted  permanent  resident 
alliens; 

(3)  Has.  including  its  afniiates,  a 
number  of  employees  not  exceeding  500. 
and  meets  the  other  regulatory 
requirements  found  in  13  CFR  Part  121. 
Business  concerns,  other  than 
investment  companies  licensed,  or  state 
development  companies  qualifying 
under  the  Small  Business  Investment 
Act  of  1958, 15  U.S.C.  661,  et  seq..  are 
affiliates  of  one  another  when  either 
directly  or  indirectly  (A)  one  concern 
controls  or  has  the  power  to  control  the 
other  or  (B)  a  third  party  or  parties 
controls  or  has  the  power  to  control 
both.  Control  can  be  exercised  through 
common  ownership,  common 
management  and  contractual 
relationships.  The  term  "affiliates"  is 
defined  in  greater  detail  in  13  CFR  121. 
The  term  "number  of  employees"  is  also 
deHned  in  13  CFR  121.  Business 
concerns  include,  but  are  not  limited  to. 
any  individual,  partnership,  corporation, 
joint  venture,  association  or 
cooperative. 

h.  Women-Owned  Small  Buiiness.  A 
small  business  that  is  at  least  51  percent 
owned  by  a  woman  or  women  who  also 
control  and  operate  it.  "Control"  in  this 
context  means  exercising  the  power  to 
make  policy  decisions.  "Operate"  in  this 
context  means  being  actively  involved 
in  the  day-to-day  management. 

i.  Program  Solicitation.  A  formal 
solicitation  of  proposals  whereby  a 
Federal  agency  notifies  the  small 
business  community  of  Its  research  or 
R&D  needs  and  interests  in  selected 
areas  and  requests  proposals  in 
response  to  these  needs  from  small 
business  concerns.  Announcements  in 
the  Federal  Register  or  the  Conunerce 


■  13  CFR  124.105(b). 


Business  Daily  are  not  to  be  considered 
substitutes  for  an  SBIR  program 
solicitation. 

j.  United  States  means  the  50  states, 
the  territories  and  possessions  of  the 
p.S.,  the  Commonwealth  of  Puerto  Rico, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  the  Trust  Territory  of  ^ 
the  Pacific  Islands,  and  the  District  of 
Columbia. 

5.  Participation  Thresholds 

a.  Each  Federal  agency  which  has  an 
extramural  budget  for  research  or  R&D 
in  excess  oi  $100,000,000  for  FY  1982.  or 
any  fiscal  year  thereafter,  shall  expend 
not  less  than  0.2%  of  its  extramural 
budget  in  V\  1983  or  in  such  subsequent 
fiscal  year  as  the  agency  has  such 
budget  not  less  than  0.6%  of  such  budget 
in  the  second  tiscal  year  thereafter,  not 
less  than  1%  of  such  budget  in  the  third 
Hscal  year  thereafter,  and  not  less  than 
1.25%  of  such  budget  in  all  subsequent 
fiscal  years  with  small  business 
concerns  specincally  in  connection  with 
a  Small  Business  Innovation  Research 
Program  which  meets  the  requirements 
of  the  Small  Business  Innovation 
Development  Act  of  1982  and 
regulations  issued  thereunder. 

b.  Any  Federal  agency  which  has  an 
extramural  budget  Tor  research  or  R&D 

in  excess  of  $10,000,000,000  for  FY  1982   . 
shall  expend  not  less  than  0.1%  of  its      ^ 
extramural  budget  in  FY  1983,  not  less 
than  0.3%  of  such  budget  in  the  second 
fiscal  year  thereafter,  not  less  than  0.5% 
of  such  budget  in  ^le  third  fiscal  year 
thereafter,  not  less  than  1%  of  such         ' 
budget  in  the  fourth  fiscal  year  . 
thereafter,  and  not  less  than  1.25%  of 
such  budget  in  all  subsequent  fiscal  , 
years  with  small  business  concerns 
speciHcally  in  connection  with  a  Small 
Business  Innovation  Research  Program 
which  meets  the  requirements  of  the 
Small  Business  Innovation  Develpment 
Act  of  1982  and  regulations  issued 
thereunder. 

c.  Each  Federal  agency  which  has  a 
budget  for  research  or  R&D  in  excess  of 
$20  million  for  any  fiscal  year  beginning 
with  FY  1983  or  subsequent  year  shall 
establish  ^oo/s  specifically  for  hmding 
agreements  for  research  or  R&D  to  small 
business  concerns,  and  no  goal 
established  shall  be  less  than  the 
percentage  of  the  agency's  research  and 
R&D  budget  expended  under  funding 
agreements  with  small  business 
concerns  in  the  immediately  preceding 
fiscal  year. 

d.  SBIR  awards  m&y  not  be  counted 
toward  this  non-SBIR  goal  achievement* 
and  non-SBIR  awards  to  small  business 
concerns  may  not  be  counted  toward 
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extramural  R/ 
as  found  in  the 
and  Budget  (O 
Report  entitled! 


meeting  SBIR  Pnogram  funding  levels  or 
achievement.   1 1 

e.  No  agencyi  jat  its  own  discretion, 
may  unilateralM  cease  participation  in 
the  SBIR  Progrfin.  R/R&D  agency 
busgets  may  cai^se  fluctuations  and 
trands  which  nii^t  be  reviewed  in  light 
of  program  pur^ses.  An  agency  may  be 
considered  by  S^A  for  a  phased 
withdrawal  bof^  participation  in  the 
SBIR  Program  oier  a  priod  of  time 
sufflcient  in  duration  to  minimize  any 
adverse  impact  bn  small  lousiness 
concerns.         j  > 
-  However,  the  ISBA  decision 
concerning  ?uch  a  withdrawal  will  be 
made  on  a  case^y-case  basis  and  will 
depend  on  signtncant  changes  to 

kD  three  year  forecasts 
office  of  Management 
B)  Special  Analysis  K 
iResearch  and 
Development  in  the  Budget  of  the  United 
States  Govemnient"  and  National 
Science  Found^^on  breakdowns  of  total 
R/R&D  obligations  which  are  published 
in  the  "Federal  l^unds  for  Research  and 
Development."  j ' 

Therefore,  ai^j  withdrawal  of  a 
Federal  particiMting  agency  from  the 
SBIR  Program  ^i U  be  accomplished  in  a 
standardized  a^B  orderly  manner  as 
stated  above. 

Voluntary  paHicipation  in  the  SBIR 
Programs  by  Federal  agencies  not 
otherwise  qualified  for  such 
participation  mfc^y  be  permitted  under 
this  Policy  Direjiive. 

Federal  agencies  seeking  to 
participate  in  SBlR  would  need  to 
submit  their  reiiiests  to  SBA.  Voluntary 
participation  wadd  require  the  vtrritten 
approval  of  the|$BA  Assistant 
Administrator  ^r  innovation.  Research 
and  Technology  subsequent  to  review  of 
the  request. 


ft  Small Businex  Innovation  Research 
Program 

a.  The  SBIR  piiogram  is  a  phased 
process  uniform  throughout  the  Federal 
government  of  toliciting  proposals  and 
awarding  fundi^ig  agreements  for  R/R&D 
to  meet  stated  ^lency  needs  or 
missions.  i ; 

b.  Each  agen(^y  shall  at  least  annually 
issue  an  SBIR  solicitation  that  sets  forth 
a  substantial  number  of  R/R&D  topic 
and  subtopic  aiuas  consistent  with 
stated  agency  ii0eds  or  missions.  Both 
the  list  of  topicf  land  the  description  of 
the  topics  and  fitibtopics  shall  be 
sufficiently  comirehensive  to  provide  a 
wide  range  of  opportunity  for  small 
business  concerts  to  participate  in  the 
agency  researck  or  R&D  programs. 
Topics  and  subtikpics  shall  emphasize 
the  need  for  pn^posals  with  advanced 
concepts  to  me*^  supeciHc  agency 


research  or  R&D  needs.  Each  topic  and 
subtopic  s|iall  describe  the  needs  in 
sufBdent  detail  so  as  to  assist  small 
firms  in  providing  on-target  responses, 
but  shall  not  involve  detailed 
specifications  to  prescribed  solutions  of 
the  problems.  Unsolicitied  proposals  or 
proposals  not  responding  to  stated 
topics  or  subtopics  are  not  elighble  for 
SBIR  awards. 

c.  Because  the  program  is  intended  to 
Increase  the  use  of  small  business  firms 
in  Federal  R&D.  for  Phase  I~a  minimum 
of  two-thirds  of  the  research  and/or 
analytical  effort  must  be  performed  by 
the  proposing  firm.  For  Phase  II— a 
minimum  of  one-half  of  Lhe  research 
and/or  analytical  effort  must  be 
performed  by  the  proposing  firm. 
Deviations  from  these  requirements 
must  be  approved  in  writing  by  the 
funding  agreement  officer.  For  both 
Phase  I  and  n.  the  primary  employment 
of  the  principal  investigator  must  be 
with  the  small  business  firm  at  the  time 
of  award  tmd  during  the  conduct  of  the 
proposed  effort  Primary  employment 
means  that  more  than  one-half  of  Oie 
principal  investigator's  time  is  spent  in 
the  employ  of  the  small  business. 
Primary  emplo^onent  with  a  small 
business  precludes  full  time  employment 
at  another  organization.  The  Federal 
agencies  participating  in  the  SBIR 
Program  may  further  restrict  their 
definition  based  on  their  respective 
needs  for  specific  cases  as  long  as  they 
meet  the  requirements  of  this  PoUcy 
Directive. 

Also,  for  both  Hiase  I  and  Phase  II, 
the  research  or  R&D  work  must  be 
performed  by  the  small  business 
concern  in  the  United  States,  as  defined 
in  paragraph  4j  of  this  Policy  Directive. 

d.  To  stimulate  and  foster 
technological  innovation,  including 
increasing  private  sector  applications  of 
Federal  R/R&D.  the  program  must 
follow  a  uniform  competitive  process  of 
three  phases: 

(1)  Phase  7.  Phase  I  involves  a 
solicitation  of  proposals  to  conduct 
feasibility  related  experimental  or 
theoretical  research  or  R&D  efforts  on 
described  agency  requirements.  The 
object  of  this  phase  is  to  determine  the 
technical  feasibility  of  the  proposed 
effort  and  the  quality  of  performance  of 
the  small  business  concern  with  a 
relatively  small  agency  investment 
before  consideration  of  further  Federal 
support  in  Phase  II. 

(a)  Several  different  proposed 
solutions  to  a  given  problem  may  be 
funded. 

(b)  Proposals  will  be  evaluated  on  a 
competitive  basis  and  awards  shall  be  ' 
made  primarily  on  the  basis  of  scientific 
and  technical  merit.  Secondary 


considerations  may  include  program 
balance,  critical  agency  requirements, 
and  whether  the  proposal  indicates 
potential  commercial  applications  in 
addition  to  meeting  agency  needs, 
(c)  Only  awardees  in  Phase  I  are 
eligible  to  participate  in  Phase  II. 
Agencies  may  include  a  provision 
requiring  submission  of  a  Phase  U 
proposal  as  a  deliverable  item  under 
Miase  I. 

(2)  Phase  II.  The  object  of  Phase  II  is 
to  continue  the  R/R&D  effort  from  Phase 
I.  Phase  I  awardees  are  eligible  for 
consideration  of  Hiase  II  SBIR  funding 
agreements  only  at  the  Federal 
participating  agency  which  awarded 
Phase  I  of  the  project.*  Funding  shall  be 
based  upon  the  results  of  Phase  I  and 
the  scientific  and  technical  merit  of  the 
I%ase  II  proposal.  Phase  II  awards  may 
not  necessarily  complete  the  total 
researth  and  development  that  may  be 

'required  to  satisfy  commercial  or  federal 
needs  beyond  the  SBIR  program. 
Completion  of  the  research  and 
development  may  be  through  Phase  in. 
The  Government  is  not  obligated  to  fimd 
any  specific  Phase  II  proposal.  The  SBIR 
Phase  II  award  decision  requires  that, 
where  proposals  are  evaluated  as  being 
of  approximately  equal  merit,  special 
consideration  shall  be  given  those  that 
have  demonstrated  third  phase,  non- 
Federal  capital  commitments. 

(3)  Phase  III.  Where  appropriate, 
Riase  III  is  to  be  conducted  with  non- 
Federal  funds  by  the  small  business 
concern  to  pursue  commercial 
applications  of  the  government  R/R&D 
funded  in  Phases  I  and  II.  Phase  01  also 
may  involve  follow-on  non-SBIR  funded 
R&D  or  production  funding  agreements 
with  a  Federal  agency  for  potential 
products  or  processes  intended  for  use 
by  the  United  States  Government. 

7.  Unilateral  Actions  of  Participating 
Agencies  and  Departments 

The  Act  requires  each  participating 
agency  to: 

a.  Unilaterally  determine  the 
categories  of  projects  to  be  included  in 
its  SBIR  program. 

b.  Release  SBIR  solicitations  in 
accordance  with  the  SBA  master    ' 
schedule. 

c.  Unilaterally  receive  and  evaluate 
proposals,  resulting  from  SBIR 
solicitations  and  make  awards. 

d.  Administer  its  own  SBIR  funding 
agreements  or  delegate  such 
administration  to  another  agency. 

e.  Make  payments  to  recipients  of 
SBIR  funding  agreements  on  the  basis  of 
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progress  toward  or  eompkUon  of  the 
fundiDg  agreemeot  ceiiuireraeats. 

f.  Make  annual  isport  on  the  SBIR 
program  to  SBA  aod  the  Office  ti 
Science  and  Technology  Policy.  * 
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8.  SBA  Source  FUe  I 

a.  SBA  Snrntl  Basiness  Innovation 
Research  (SBIR)  Program  Sowce  File. 
The  SBA  has  developed  and  maintains 
an  SBIR  maiifaig  list  of  interested  small 
business  concerns.  In  maintaining  this 
list,  SBA  adheres  to  the  provisions  of 
The  n-eedom  of  information  Act.  The 
Privacy  Act  <rf  1974. 13  CFR  102.20  and 
13  CFR  102.3(j).  This  list  is  avaiiabie  to 
the  Federal  participstiRg  agencies  for 
SBIR  solicitation  pnrposes.  Writtm 
requests  contoming  niatifkatioR  for  die 
need  of  labels  frora  mis  mailing  fist 
should  be  submitted  to  the  Office  6t 
Innovation.  Research  A  Technology,  U.S. 
Small  Basiness  Administration,  1441 L 
Street.  Nortiiwest  Wa^mgton,  DC 
2M16.  A  two-week  period  is  required  to 
nil  these  requests. 

b.  SBA  Procur&aent  Automated 
Source  System  (PASS).  SBA's  Office  of 
Prooirement  Assistance  has  a 
Procurement  Antooiated  Source  System 
(PASS)  that  maintaiiiB  capability 
profiles  of  small  businesses  interested  in 
Federal  Government  procurement 
opportunities.  This  sytess  is  used  by 
Federal  agencies  and  major  prime 
contractors  to  identify  small  concerns 
with  capabilities  needed  by  the  agencies 
or  prime  contractors.  Agencies 
interested  in  accessing  PASS  should 
contact  their  nearest  SBA  Procurement 
Assistaiwe  Office. 

c  Federal  Procurement  Data  System 
(FPDS).  Piffticij^ng  agencies  should 
review  FPDSdata  that  identify  sbmU 
business  awardees  of  research  or  R&D 
contracts  as  a  potential  supplement  to 
their  existing  source  d^a  base. 

d.  Other  Sources.  Agencies  may 
maintain  their  own  mailing  lists  or  use 
other  sources.  ; 

ft  SBA  Coordination  of  SBIR 
Solicitation  Schedules 

a.  The  Act  requires  issuance  of  SBIR 
(Phase  I)  Program  Solicitations  in 
accordance  with  a  master  schedule 
coordinated  between  SBA  and  the 
Federal  participating  agency.  The  SBA 
organization  responsible  for 
coordinadon  ir.  Office  of  Innovation, 
Research  and  Technology.  U.S.  Small 
Business  Achninistration.  1441  L  Street 
NW..  Washington,  DC  20418. 

b.  For  maximum  participation  by 
interested  small  business  concerns,  it  is 
imporant  Unai  the  plaaiung.  sdiedubng 
and  coordination  of  ageUcy  SfilR 
solicitation  release  dates  bexompleted 
as  early  as  practicable  in  order  to 


accomraodats  tile  commoKenient  of  the 
fiscal^  y«ar  on  OctcriMr  1.  Bunching  of 
agency  SBIR  aolicitaliaa  cdbasmd 
closing  dates  may  prafaiiiit  snaU 
concerns  froai  tfa«  p«q}«alioa  and 
timtfy  Mbiiiaion  of  proposals  fior  mote 
than  ooc  Sm(  praject  SBA's 
coordiMtien  of  ageaey  schedules  will 
minimiaa  the  bancUag  of  pnqMsad 
release  and  closing  dates.  Participating 
agendas  may  elect  to  pubfeh  mul^le 
salidtations  wdthin  a  given  fiscal  year  to 
faciKfata  iivhousc  agency  proposal 
review  and  evaluation  sclteduling. 

c  Toaccomplish  die  MASTER 
SCHEDULE  coordination  process,  the 
following  procedure  will  be  followed: 

(1}  The  SBA  may  publish  four  pre- 
solicitation  announcements  annually,  in 
each  quarter  of  the  Rscal  year.  It  is 
intended  that  the  dates  of  publication 
will  be  December  20,  March  20.  June  20, 
and  Sep^mber20.  TTie  Agency 
solicitation  rriease  date  shall  not  be 
prior  to  10  days  after  puWcation  of  die 
Pre-Solicitation  Announcement  (PSA) 
which  contains  notice' of  that  specific 
SBIR  solicitation. 

(2)  Bach  agenqr  representative  will 
notify  SBA  in  writing  of  its  proposed 
solicitatidn  release  and  proposal  due 
dates  on  or  before  August  1.  The  SBA 
and  the  agency  representatives  will 
coordinate  the  resolution  of  any 
conflicting  agency  solicitation  dates  by 
the  scifcond  week  of  August 

10.  SBA  (Phase  T)  Program  Pre- 
Solicitation  Announcements     . 

a.  SBA  Publication.  The  SBA.  as 
required  by  public  law,  shaD  prepare 
and  publish  Phase  I  SBIR  Pte- 
Solicitation  Announcements  (PSA) 
covering  all  participating  Federal 
agencies.  Any  agency  solicitation 
announcement  changes  that  occur  prior 
to  or  after  the  release  of  the  PSA  omst 
immediately  be  reported  in  writing  to 
the  SBA  by  the  agency  SBIR 
Representative.  Impossible;, 
announcement  aramdmcpts  will  be 
released  reflecting  such  changes.  Each 
issue  of  the  PSA  will  be  based  iqMm 
data  received  from  the  participating 
agencies.  However,  the  agencies  are 
advised  that: 

(1)  The  publication  (rf  the  PSA  is  net 
intended  to  restrict  or  prohibit 
application  of  customary  or  other 
intenud  agency  prscedufes  dcsigwid  t» 
obtain  publicify  for  its  research  or  RftD 
programs. 

(2)  The  PSA  puUtcations  by  SBA  shall 
not  be  Interpreted  as  a  substitute  as 
relief  uehide  ibr  existing  statatwy  and 
reguleiuty  publication  reqairements 
related  to  individual  or  specific 
procurement/grant  actions. 


b.  Pre-SoHcitation  Announcement 
(PSA)  Content.  The  SBIR  PSA  wifl 
include  sufficient  data  to  effectively 
apprise  interested  smeti  business 
concerns  thraugheut  the  Nation  of 
fortheaaiing  SMt  Aegram 
8olidtatten»— thereby  assisting  the 
participating  agencies  in  identifying 
prospective  responsiblle  sources.  The 
agencies  shall  provide  the  required 
information  to  SBA  no  later  than  30 
days  prior  to  the  PSA  release  date  in 
accordance  with  the  master  schedule. 
The  following  information  is  required: 

(1)  The  list  of  topics  upon  which 
research  or  R&D  proposals  will  be 
sought.  Each  research  or  R&D  topic  shall 
have  up  to  A7  words  in  its  title. 

(2)  Agency  address  and/or  phone 
number  from  which  SBIR  Program 
Solicitations  can  be  obtained.    ' 

(3)  Names,  addresses,  and  phone 
numbers  of  agency  contact  pomts  where 
SBIR-related  inquiries  may  be  directed. 

(4)  Release  date(s]  of  Prograas 
Solicitation(s). 

(5)  Closing  date(s)  for  receipt  of 
proposals. 

(6)  Estimated  number  aiwl  average 
dollar  amounts  or  level  of  effort  of  Phase 
I  awards  to  be  made  under  die 
solicitation. 

c.  For  these  agencies  which  use  both 
general  totpic  and  more  specific  subtopic 
designations  ia  their  SBIit  solicitations, 
the  topic  data  to  be  submttled  for 
purposes  of  PSA  pubUcation  should 
accurately  describe  the  ceseoFch 
solicited.  Rather  theai  jnst  anooandng 
topic  informatien  characterized  as 
"Chemistry"  or  "Aemdynamics,"  it  is 
more  appropriate  to  summaize  the 
subtepie  statements. 

n.  Simplified,  Standardized  and  Timely 
SBIR  Program  Solicitations 

a  Instructions  for  SBIR  Program 
Solicitation  Preparation.  The  Small 
Business  Research  Development  Act 
(Puh.Lg7^^9)re<iuiies"*  "  * 
simpiifiedi  standaniiaed  and  timely 
SBIR  sohdtatiens"  (Sec.4(i)(l)).  Further, 
the  Act  requires  liie  SBIR  programs  of 
participating  agencies  to  use  a  "uniform 
proceaa"  (Sec.  4(e)^  and  diet  the 
regulatory  burden  of  participating  in  the 
SBIR  progums  be  minimiaed 

b.  Th«efore.  the  instivetions  iii 
Appendix  t  of  this  Mtcy  Directive 
purpoaefy  depart  from  nemni 
Government  aoiicitatfe»  faimst  and 
requirements.  MR  Program 
Solicitatioiis  shall  be  prepared 
accarding  to  the  attadked  Appendix  1. 

c.  Agencies  shall  provide-  the  SBA 
Office  of  Innovation,  Rssearoh  and 
Technology,  5  copies  of  each  solicitation  . 
and  any  modificattons  tfiereto  no  later 
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than  the  datcl  bf  release  of  the 
solicitation  onmodirication  to  the  public, 
d.  NonSBift  R/RB-D-Related  Actions. 
It  is  not  intei  ded  that  the  SBIR  Ihti^am 
Solicitation  replace  or  be  used-as  a 
substitute  for  unsolicited  proposals  or 
R/R&D  awar^  to  small  business 
authorized  by^existing  regulations;  nor, 
are  the  SBIR  Program  Solicitation 
procedures  iinended  to  prohibit  other 
agency  il/Rap  actions  with  small 
business  con  xms  that  are  carried  on  in 
accordance  «dth  applicable  statutory/ 
regulatory  authorizations. 

12.  Simplified  and  Standardized  Funding 
Process  i 

In  its  requirement  for  the 
establishment  of  a  "simplified, 
standardized  funding  process."  the  SBIR 
legislation  reouires  that  specific 
attention  be  given  to  the  following  areas 
of  SBIR  progtam  administration: 

a.  Timely  Receipt  and  Review  of 
Proposals. 

(1)  Participating  agencies  shall 
establisltfirm  ischedules  and  review 
formats  for  atabropriate  distribution  of 
the  proposals  For  reviewing 
recommendations  and  submission  to  the 
SBIR  programfor  award  determinations. 

(a)  All  activities  related  to  Phase  I 
proposal  ravins  shall  normally  be 
completed  aqd  awards  made  within  6 
months  from  jtne  closing  date  of  the  SBIR 
solicitation.  \\ 

(b)  The  SBIR  Program  Solicitations  for 
Phase  I  will  dfltablish  proposal 
submission  deites.  Related  to  Phase  II 
activity,  an  ag|ency  may  estabUsh  set 
proposal  sdbntission  dates;  however,  it 
is  anticipated  that  each  agency  will 
negotiate  mutaally  acceptable  proposal 
submission  dates  with  individual  Phase 
I  performers,  i^ccomplish  proposal 
reviews  expeditiously,  and  proceed  with 
awards.  While  it  is  recognized  that 
Phase  n  arrangements  between  the 
agency  and  pn>po8er  may  require  more 
detailed  negcMtation  to  establish  terms 
acceptable  to  both  parties,  the  agencies 
must  not  sacrince  the  researdi  or  R&D 
momentum  crtated  under  Iliase  I  by 
engaging  in  unnecessarily  protracted 
Phase  II  proceedings. 

(c)  It  can  b^j  anticipated  that  SBIR 
participants  will  submit  duplicate  or 
similar  propqqals  to  more  than  one 
soliciting  agency  when  the  woric 
projects  appear  to  involve  similar  topics 
or  requiremetiU  which  are  within  the 
expertise  anq  |capability  levels  of  the 
small  busine^l  proposer.  To  the  extent 
reasonably  feasible.  Interagency  funding 
duplications  related  to  acquiring  similar 
technology  uftder  the  SBIR  or  other 
Federal  programs  should  not  occur,  for 


this  purpose. 


the  standardized  SBIR 


Program  Soliqtation  will  require  the 


proposers  to  indicate  the  name  and 
address  of  the  agencies  to  which 
duplicate  or  similar  proposals  were 
made  and  to  identify  by.  subject  die 
prejects  for  which  the  proposal  was 
submitted  and  the  dates  submitted.  The 
same  information  will  be  required  for 
any  previous  Federal  Government 
awards.  To  assist  in  avoiding  duplicate 
funding,  each  agency  shall  provide  SBA 
and  each  participating  SBIR  agency 
with  a  listing  of  Phase  land'Phase  II 
awardees  including  the  complete 
address  and  title  of  the  project  This 
information  should  be  distributed  no 
later  than  release  of  such  information  to 
the  public. 

b.-  Review  of  SBIR  Proposals. 
Agencies  are  encouraged  to  use  their 
normal  review  process  for  SBIR 
proposals  whether  internal  or  external 
evaluation  is  used.  A  more  limited 
review  process  may  be  used  for  Phase  I 
due  to  the  larger  number  o!  proposals 
anticipated.  Where  appropriate,  "peer" 
reviews,  that  are  external  to  the  agency, 
are  authorized  by  die  SBIR  legislation. 
Participating  agencies  are  cautioned  that 
all  review  procedures  shall  be 
formulated  to  minimize  any  possible 
conflict  of  interest  as  it  pertains  to 
proposer  proprietary  data.  The 
standardized  SBIR  solicitation  will 
advise  potential  proposers  that 
proposals  may  be  subject  to  an 
established  external  review  process,  but 
tliat  the  proposer  may  include  company 
designated  properietaiy  information  in. 
its  proposal. 

c.  Proprietary  Information  Contained 
in  Proposals.  In  preparation  of  the 
standardized  SBIR  Program  Solicitation 
as  described  in  Appendix  1  of  this 
Policy  Directive,  provisions  will  be 
included  requiring  confidential 
treatment  of  proprietary  information  to 
the  extent  permitted  by  law.  Offerors 
will  be  discouraged  from  submitting 
information  considered  proprietary 
unless  it  is  deemed  essential  for  proper 
evaluation  of  the  proposal  The 
solicitation  will  require  that  all 
proprietary  information  be  clearly 
identified  and  marked  with  a  prescribed 
legend.  Agencies  may  elect  to  require 
proposers  to  limit  properietary 
information  to  that  essential  to  the 
proposal  and  to  have  such  information 
submitted  on  a  separate  page  or  pages 
keyed  to  the  text. 

d.  Selection  of  Phase  I  Awardees. 
Participating  ag«icies  shall  establish  a 
proposal  review  cycle  wherein 
successful  and  unsuccessful  proposers 
shall  be  notified  of  final  award 
decisions  within  6  months  of  the 
agency's  Phase  I  proposal  closing  date. 


(1]  The  standardized  Program   . 
Solicitation  (Appendix  1  of  this  Policy 
Directive)  shall: 

(a)  Advise  Phase  I  proposers  that 
additional  information  may  be 
requested  by  the  awarding  agency  to 
evidence  awardee  responsibility  for 
project  completion. 

(b)  Contain  information  advising 
potential  ofi'erors  of  basic  proposal 
evaluation  criteria,  such  as  legally 
required  Phase  II  special  consideration 
to  proposals  that  have  demonstrated 
third  phase,  non-Federal  follow-on 
fiinding  commitments. 

(2)  Phase  II  proposal  submissions, 
review,  and  selections  shall  be  managed' 
by  arrangements  between  the  agency 
and  each  Phase  I  performer  considered 
for  Phase  II  award. 

(a)  Within  30  days  of  die  date  of 
award  of  funding  agreements — three 
copies  of  the  Tedinical  Abstract 
(containing  all  infromation  described  in 
Appendix  1,  para.  III.  C 1-7)  for  I^ase  I 
and  Phase  II  awards  shall  be  submitted 
to  die  SBA. 

e.  Rights  in  Data  Developed  Under 
SBIR  Funding  Agreement.  The  SBIR 
legislation  provides  for  "retention  of 
ri^ts  in  data  generated  inthe 
performance  of  the  contractby  the  small 
business  concern." 

(1)  Thie  legislative  history  clarifies 
that  the  intent  of  the  statute  is  to 
provide  authority  for  the  participating 
agency  to  protect  technical  data 
generated  under  the'funding  agreement, 
and  to  refrain  bom  disclosing  such  data 
to  competitors  of  the  small  concern  or 
fixim  using  the  information  to  produce 
future  technical  procurement 
specifications  that  could  harm  the  small 
business  that  discovered  and  develoited 
the  innovation  until  the  small  business 
has  a  reasonble  chance  to  seek  patent 
protecion  if  appropriate. 

(2)  Therefore,  except  from  program 
evaluation,  participating  agencies  shall 
protect  such  technical  data  for  a  period 
of  2  years  from  the  completion  of  the 
project  from  which  the  data  were 
generated  unless  the  agencies  obtain 
permission  to  disclose  such  data  fit>m 
the  contractor  or  grantee.  However,  at 
the  conclusion  of  the  2-year  period,  the 
Government  shall  retain  a  royalty-free 
license  for  Government  use  of  any 
technical  data  delivered  under  an  SBIR 
funding  agreement  whether  patented  or 
not. 

f.  Title  Transfer  of  Agency  Provided 
Property.  Under  SBIR  legislation,  tide  to 
equipment  purchased  in  relation  to 
project  performance  with  funds 
provided  under  SBIR  funding 
agreements  may  be  transferred  to  the 
awardee  where  such  transfer  would  be 
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more  cost  effective  than  recovery  of  the 
property  by  the  government 
g.  Cost  Sharing. 

(1)  Ceet  participation  could  serve  the 
'  mutual  interest  of  the  participating 

ageacies  and  certain  SBR  performers  by 
helping  to  asawe  the  efficient  use  of 
available  resources.  Coat-sharing, 
however,  shall  net  nermaUy  be 
encouraged  except  where  required  by 
other  statutes. 

(2)  Except  where  required  by  other 
statates,  participating  agencies  shall  not, 
as  a  general  policy,  request  or  require 
cost  sharing  on  Phaae  I  and  Ptiase  B 
projects.  The  standar(M2ed  SBIR 
Program  SoTicitatioii  (Anwodix  1)  will, 
however,  provide  infmnation  to 
prospective  SBiR  perfarmers  concerning 
cost-sharing.  Cost  participation  will  not 
be  a  consideratioB  factor  in  evaluation 
of  Phase  I  and  Phase  li  pn^posab  except 
where  required  by  other  statates. 

h.  Payment  Schedaie  end  Cost 
Principles. 

(1)  Consistent  with  Sec  «  of  die  SBIR 
legislation  (Section  0(i)(2)(H)  of  the 
Smail  Business  Act  (as  amended  by  Pab. 
L  97-219)),  SBQt  performers  may  be 
paid  under  an  appKeabie,  authorized 
progress  payment  procedura  or  in 
accordance  with  a  negotiated/ 
definitized  price  and  payment  schedule. 
Advance  payments  we  opdonai  «id 
may  be  made  aader  apptopriata  public 
law. 

(2)  All  SHR  binding  agreements  shall 
use,  as  appropriatU;  cnrrent  cost 
[xnciples  and  procedure*  audmized  for 
use  by  the  participatiBg  agencies. 

1.  Fuadiag  Agreemeat  Types  and  Fee 
or  Profit.  The  legislative  lequtrements 
for  uniformity  and  standardization 
require  that  there  be  consistency  in 
application  al  SBS  program  pnwiaions 
among  partknpating  agencies.  Thte 
consistency  must  eeasider,  however,  bie 
need  for  Sexftitity  by  Ae  various 
agencie*  in  missions  and  needs  aa  weU 
as  the  wide  variance  in  funds  required 
to  be  devoted  lo  SBiB  programs  in  the 
agencies.  The  foflowing  piidelfaies  are 
for  the  purpose  of  meeting  these 
requirements: 

ft)  Famiiiig  Agreement  The  choice  of 
type  of  fund^  agreement  (contract, 
grant  at  cooperative  agreement)  rests 
with  the  awarding  agency  but  must  be 
consistent  with  the  guideU nes  in  Pub.  L 
9S-224  (41  U.SXL  501).  as  amended  by 
Pub.  L  97-258  (31  U.S.C.  6301-6308). 

(2)  Fee  or  Pri^L  lAUesa  expreessfy 
exchided  l^  statute,  awarding  agencies 
are  to  providafor  a  nasonabte  fee  or 
profit  on  SBK  funding  agreements, 
including  grmits,  conaislant  widi  normal 
profit  margins  provided  to  profit-making 
firaa  for  R/RAO  work. 


J.  Periodtef  Performance  and 
Extensions. 

(1)  fai  keeping  with  the  tegis)ativ« 
intent  to  make  a  large  number  of 
relatively  smalt  awards,  modification  of 
foatfing  agraemeida  to  ectend  periods  of 
perfamaaee.  inerease  tfaa  acape  of 
work,  or  to  inoeeaae  tfaa  doibr  amount 
should  be  mittfaBicRd,excipt  for  options 
in  die  original  Masc  I »  H  awarda. 

(2)  Pbeae  I  Period  of  performance 
shoald  noimally  net  exceed  A  moalbs 
except  where  aoeacy  needs  or  research 
plans  require  otherwise.  Exceptioaa 
should  be  mfaumized. 

(3)  Phase  IL  Period  of  performance 
under  Hiase  II  is  the  subject  of 
negotiations  between  the  selected  Miaee 
I  recipient  and  the  awarding  agency. 
However,  the  duration  of  Hiaae  II 
should  normally  not  exceed  2  years. 
Exceptions  should  be  minimized. 

K.  Dollar  Vahie  of  A  wards. 

(1]  The  SBS  legislation  does  not 
estaUi^  Hmitatjona  on  doliar  amounts 
of  Fliase  I  or  Fliase  H  avrards.  The 
legislative  history  deariy  envisions  a 
large  number  of  relatively  smaU  aiwards 
of  "nii^  tn  $50,600"  and  "iq*  to  $500000" 
for  Phase  I  and  II  respeetfveiy.  While  no 
specific  Ihnitations  on  doRer  amounts 
for  Phaae  I  or  H  are  established  by  this 
Policy  Directive,  and  while  it  ie 
recognized  that  some  research  or  R&D 
projects  win  reqahe  larger  awatd. 
agencies  should  sMve  to  plan  S8SR 
pn^ects  so  that  the  ma^ty  of  Phase  I 
award*  wift  be  $60,000  (or  Vi  persons 
year)  er  las*  and  die  oia|arity  of  Phaae  H 
awards  will  be  $5004)00  or  lea*,  MA  will 
amend  the  pelicy  directive  as  required 
to  adjust  the  $50000  and  $500^080^ 
araouBta  to  eoBupenaate  far  taiflation^ 

(2)  After  awiecd  of  any  fondiag 
agreement  exceeding  SSOiMO  for  Miaae  1 
or  $500,000  for  Phase  IL  the  iwenc^  SBK 
repreaeatative  shall  piovide  SBA  with 
written  inatificaliQa  of  such  action.  Thia 
justification  shall  be  submitted  with  die 
SBIR  Annual  Report  data.  Similar 
justificBlioB  is  required  for  any  dollar 
increase  of  a  funding  agreement  which 
would  bring  the  cuondative  dollar 
amount  to  a  total  in  excess  of  the 
aforestated'amotints.  tl3b((4  of  thi* 
Policy  Directive.) 

I.  Grant  Authority.  The  SmaR  Business 
Innovation  Development  Act  does  not 
in  and  of  itself,  convey  grent  authority. 
Each  agency  must  secure  grant  authority 
in  accordance  vrith  its  normal 
procedures. 

m.  Conflict  ofinteresit.  IMrtieipating 
agencies  are  cautioned  that  awards 
made  to  firaw  owned  by  or  employing 
current  aryevioee  Pederaf  Govenunent 
employees  could  ereetes  eonficts  of 
interest  for  these  employees  in 
violatioid  of  the  Ediies  ki  Government 


Act  of  1978  (Pub.  L  VS-SZi,  as  amended 
by  Pub.  L  90-19  and  Pub.  L  00-2^  Each 
participating  agency  should  refer  to  the 
standard  of  conduct  review  procedures 
currently  in  effect  for  its  agency  to 
ensure  dtat  such  conflkrts  of  interest  do 
not  arise. 

13.  Annttai  Report  to SBA  aniOffice  of 
Science  aad  Teehnoiagy  Policy 

The  Small  Busfaiess  Innovation 
Development  Act  requires  a  "simplified; 
standardized  and  timely  annual  report'* 
from  the  participating  agencies  in  die 
SESR  program  uid  Ihiase  agencies 
required  to  establish  small  businesa  R/ 
R&D  goals  to  the  SBA  and  OSTP.  The 
following  paragraph*  cite  the  dates  such 
reports  are  due.  the  kinds  of  information 
to  be  included,  and  the  number  of  copies 
to  be  submitted  to  SBA. 

a.  Repoitiag  Dates  to  SBA. 
Reporting  shaH  be  on  an  annaul  basis 

and  win  be  for  the  period  ending 
September  30  of  each  fiacal  year.  The 
report  is  due  to  SBA  by  Maaeh  U  of 
each  yew.  KKample'  lihe  report  for  FY 
1987  (October  1..  IfiM— September  aii, 
1987)  should  be  subaaitted  to  SBA  by 
March  15. 198& 

b.  SaaU  Busiaeaa  Inacmdoa 
Reseatdt  (SBIR)  Peogram  (awards  over 
$10000). 

(t)  ^ency  total  fiacal  year;  for  FY 
1983  and  each  year  thereafter. 
extramural  research  and  develcqiment 
total  obligatianB  a*  reported  to  the 
National  Science  Feondalion  pursuant 
to  Special  Analysi*  K  of  the  IMted 
States  Indgrt.  I 

(2)  SBR  prog^m  total  fiscal  year 
deUan  derived  by  apptying  dM  statute 
per  centos  to  the  agencies  extronurat 
reseanA  aad  research  and  devefopment 
totri  obUgetfons. 

(3)  SBSR.  progiam  fiecafyear  dollara 
obligated  Aroui^  SBK  program  fending 
apeement*  for  Phase  I  aad  Phase  D. 

(4)  Pfoe^er  of  ^IR  inctivichie} 
solicitations  r^eesed  during  the  fiscal 
year  and  the  number  of  topics  and 
subtopics  contained  in  each  soKcitation. 

(5)  Number  of  copies  of  each  SBSR 
solicitation  distributed  by  the 
participating  agency. 

(6)  Number  of  proposals  received  by 
the  agency  for  eech  topic  and  subtopic 
in  each  SBOt  solicitation. 

(7)  For  both^  Phase  I  and  D  the  SBIR 
awaidee's  name  and  addres*. 
solidtatien  topic  and  subtopic; 
Soncitatiun  number,  project  titiie.  and 
total  dollar  amount  of  randlng 
agreement  IdentSy  minority  and 
disadvantaged  small  business,  women- 
owned  small  business  and  Phase  ff 
awardees  with  a  M!bw-on  funding 
commitment 


(8)  A  written  justification  for  the 
award  of  any  9BIR  funding  agreement 
exceeding  $50,000  for  Phase  I  or  $500,000 
for  Phase  II  as  istated  in  Section  12k(2)  of 
this  PoHcy  DirOQtive. 

(9)  The  namQ$  and  addresses  of  small 
business  concerns  for  whom  the  Phase  I 
process  exceeded  the  6-month  period 
from  the  closintS  date  of  the  SBIR 
solicitation  to  «ward  of  the  Funding 
Agreement.  (Sm  12a(l)(a)  of  this  Policy 
Directive.)        ' ' 

(10)  For  an  a^ncy  Phase  III  award 
using  non  SBIlfrederal  funds,  to 
continue  a  Phase  II  project,  the  agency 
shall  provide  the  name,  address,  project 
title  and  dollar  amount  obligated. 

c.  Small  Business  Research  and 
Research  and  Development  Goaling 
Program  (non-SBIR  awards  over 
$10,000). 

(1)  Agency  pnevious  fiscal  year's  total 
R/RftD  budget!  Authority. 

(2)  Agency  pjnevious  fiscal  year's  total 
R/R&D  obligalHd  dollars  to  small 
business,  mindiilty  and  disadvantaged 
small  businesaos  and  women-owned 
small  business!  Under  funding 
agreements  and  the  percentage  to  the 
agency's  total  R/RftD  obligations. 

(3)  Agency  diirrent  fiscal  year  total  R/ 
R&D  budget. 

(4)  Agency  ddrrent  fiscal  year  total  R/ 
R&D  small  business  goal  based  on  the 
percentage  of  obligations  to  small 
businesses  maide  ttie  previous  fiscal 
year. 

(5)  Current  fllcal  year  adiievement  of 
the  singular  sniifrll  business  R/R&D  goal 
and  the  dollars  obligated  through  prime 
funding  agreements  by  categories  of 
small  businesa,  minority  and 
disadvantaged  small  business  and 
women-owned  small  business. 

d.  Agency  Research  and  Research 
and  Developmant  Funding  Agreements 
(SBIR  and  goaling  program  awards  over 
$10,000). 

Report  the  tMal  number  and  dollar 
value  of  R&R&D  awards  under 
subparagraph  b.  and  c.  above  made 
pursuant  to  the  categories  of  contracts, 
cooperative  agreements  or  grants. 
Identify  SBIR  ^Wards  of  a  participating 
agency,  and  compare  the  number  and 
amount  of  such  awards  with  awards  to 
other  than  small  business  concerns. 

e.  Agency  Reports. 

Submit  five  <]opie8  of  each  report  to 
the  ^A  Offic^  of  Innovation,  Research 
and  Technol(^y,  1441  "L"  Street.  NW.. 
Washington.  Mb  20416. 

14.  SB  A  Program  to  Monitor  and  Survey 
SBIR  Activity 

a.  Example^  ttfSBIR  Areas  to  be 
Monitored  byiiBA. 

(1)  SBIR  Fui^ing  Allocations.  Of 
major  signific^hce  to  the  success  of  the 


SBIR  program  is  the  magnitude  and 
nature  of  the  agencies'  funding 
allocations  identified  for  fiscal  year 
SBIR  applications.  The  SBIR  legislation 
explicitly  relates  to  both  the  definition 
of  the  SBIR  e^ort,  research  or  R&D  (as 
defined  in  the  Act  and  OBM  Circular  A- 
11],  and  the  mathematical  methodology 
for  determining  fiscal  year  participation 
levels  for  all  work  categorized  within 
the  statutory  definitions.  SBA  will 
monitor  these  allocations. 

(2)  Program  Solicitation  and  Award 
Status.  The  accomplishment  of 
scheduled  SBIR  events,  such  as  Program 
Solicitation  release  and  contract  grant, 
or  cooperative  agreement  award,  is 
critical  to  meeting  statutory  mandates 
and  to  operating  an  effective,  useful 
program.  SBA  plans  to  monitor  these 
and  other  operational  features  of  SBIR 
program  implementation  including  the 
status  of  awards  taking  longer  than  the  6 
month  period  set  forth  in  12a(l)(a)  of 
this  Policy  Directive.  Except  in  instances 
where  SBA  assistance  is  requested 
related  to  a  specific  SBIR  project, 
contract,  etc..  SBA  does  not  intend  to 
monitor  administration  of  the 
agreements. 

(3)  Follow-on  Funding  Commitments. 
SBA  may  monitor  wheSier  follow-on 
non-Federal  fimding  commitments 
obtained  by  Phase  II  awardees  for  Phase 
III  were  considered  in  the  evaluation  of 
Phase  II  proposals  as  required  by  the 
Act. 

(4)  Agency  Rules  and  Regulations.  It 
is  essential  that  no  implementing 
regulation  be  promulgated  by  the 
participating  agencies  that  is 
inconsistent  with  or  contradicts  either 
the  letter  or  intent  of  the  legislation  and 
this  directive.  ^A's  monitoring  activity 
will  include  review  of  rules  and 
regulations  and  procedures  generated  to 
facilitate  intra-agency  SBIR  program 
implementation. 

15.  SBIR  Information  System 

SBA  will  prepare  and  distribute 
information  materials  (pamphlets,  fact 
sheets  and  news  releases  as 
appropriate)  that  describe  the  basic 
elements  of  the  SBIR  program. 

a.  The  legislative  requirement  for  an 
SBA-maintained  information  system  is 
not  interpreted  as  prohibiting 
participating  agencies  from  publicizing 
SBIR  activities  relating  to  individual 
agency  programs  to  identify 
organizational  structures  actually 
responsible  for  carrying  out  SBIR 
operational  functions. 

(1)  In  view  of  certain  joint  SBA/ 
agency  activities  required  by  the  SBIR 
legislation,  publication  of  information 
may  often  be  most  effectively 
accomplished  in  concert. 


(2)  The  participating  agencies  are 
invited  to  advance  suggestions  to  SBA 
concerning  existing  information  systems 
that  may  be  tailored  to  serve  specific 
SBIR  publication  needs. 

b.  SBA  identifies  in  its  SBIR 
publications  points  of  contact  for 
obtaining  SBIR-related  information. 

(1)  All  participating  agencies  will 
establish  and  maintain  contact  points  to 
process  inquiries  related  to  specific 
agency  SBIR  activities. 

c.  In  December  of  1986,  the  SBA  Office 
of  innovation.  Research  and  Technology 
initiated  a  system  of  sharing  SBIR 
Program  and  Policy  information  known 
as  SBIR  Program  Information  Notices 
(SPIN).  This  system  is  not  intended  to 
replace  the  SBIR  Policy  Directive  but 
rather  to  convey  significant  items  of 
mutual  interest  as  they  occur. 
Amendments  to  the  Policy  Directive  will 
be  designated  as  such  and  may  be  by 

■*  letter,  "niese  amendments  will  be 
incorporated  directly  into  the  Policy 
Directive  at  a  later  date. 

16.  Small  Minority  and  Disadvantaged 
Business  Concerns 

Pub.  L  97-219  (Sec.  2(b)(3))  states  that 
one  of  its  purposes  is  "to  foster  and 
encourage  participation  by  minoirty  and 
disadvantaged  persons  in  technological 
innovation." 

a.  To  carry  out  this  purpose  of  the 
statue.  SBA  and  the  Federal 
participating  agencies  will  make 
outrearch  efforts  to  find  and  place 
iimovative  small  minority  and 
disadvantaged  concerns  in  the  SBIR 
program  information  system. 

b.  The  SBA  will  develop,  participate 
in,  and.  when  appropriate  and  feasible, 
sponsor  seminars  for  innovative  small 
minority  and  disadvantaged  concerns 
and  individuals  to  inform  them  of  the 
SBIR  program. 

c.  llie  SBA  will  inform  small  minority 
and  disadvantaged  concerns  and 
individuals  of  Federal  and  commerical 
assistance  and  services  available  for 
SBIR  program  participants. 

d.  While  these  individuals  and  small 
concerns  will  be  required  to  compete  for 
SBIR  awards  on  the  same  basis  as  all 
other  small  business  concerns, 
participating  agencies  are  encouraged  to 
work  independently  and  cooperatively 
with  SBA  to  develop  methods  to 
encourage  qualified  small  minority  and 
disadvantaged  firms  to  participate  in 
their  SBIR  pro-ams. 

17.  Exemption  for  National  Security  or 
Intelligence  Functions 

a.  The  SBIR  legislation  provides  for 
exemptions  related  to  the  simplified, 
standardized  funding  process  "*  *  *  if 
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national  security  or  intelligence 
functions  cleariy  would  be  jeopardized." 
This  "exemption"  should  not  be 
interpreted  as  a  blanket  exemption  or 
prohibition  of  SBIR  participation 
concering  acquisition  of  effort  related  to 
these  subjects  and  functions  except  as 
speciHcaliy  deHned  under  Section  4 
(Section  9(e)(2)  of  the  Small  Business 
Act  (as  amended  by  Pub.  L  97-219))  of 
the  SBIR  public  law.  Agency  technology 
managers  in  directing  R/R&D  projects 
under  the  SBIR  program,  where  the 
project  subject  matter  may  be 
particularly  sensitive  to  national 
security  must  make  a  determination  on 
which,  if  any,  of  the  standardized 
proceedings  clearly  place  national 
security  and  intelligence  functions  in 
jeopardy,  then  proceed  with  an 
acceptable  modified  process  to  complete 
the  SBIR  action. 

b.  It  is  anticipated  that  SBA's  SBIR 
program  monitoring  activities,  except 
where  prohibited  by  security 
considerations,  shall  include  a  review  of 
nonconforming  SBIR  actions,  justified 
under  this  public  law  provision. 

Appendix 

Instructions  for  SBIR  Program 
^licitation  Preparation 

The  Small  Business  Innovation 
Development  Act  (Pub.  L  97-219) 
requires  "  *  *  *  simplifled.  standardized 
and  timely  SBIR  solicitations"  (Sec.  4, 
Section  9(j)(l)).  Further,  the  Act  requires 
the  SBIR  programs  of  participating 
agencies  to  utilize  a  "uniform  process" 
(Sec.  4.  Section  9(E)(4))  and  that  the 
'regulatory  burden  of  participating  in  the 
SBIR  programs  be  minimized.  Tlierefore, 
the  following  instructions  purposely 
depart  from  normal  government 
solicitation  formats  and  requirements. 
SBIR  solicitations  will  be  perpared  and 
issued  as  Program  Solicitations  in 
accordance  with  the  following 
instructions. 

Limitation  in  Size  of  Solicitation 

In  the  interest  of  meeting  the 
legislative  requirement  for  simplified 
and  standarized  solicitations,  the  entire 
SBIR  solicitation  with  the  exception  of 
Section  VIII  "Research  Topics," 
described  below,  shall  be  limited  to  20 
pages.  There  is  no  page  limit  on  Section 
VIII  "Research  Topics." 

Format  | 

SBIR  Program  Solicitations  will  be 
prepared  in  a  simplified,  standardized, 
easily  read,  easy  to  understand  format 
including  a  cover  sheet,  a  table  of 
contents  and  the  following  sections  in 
the  order  listed  (content  of  each  section 
is  discussed  below): 


I.  Program  Description 

II.  Definitions 

III.  Proposal  Preparation  Instructions 
and  Requirements 

IV.  Method  of  Selection  and  Evaluation 
Criteria 

V.  Considerations 

VI.  Submission  of  Proposals 

VII.  Scientific  and  Technical 
Information  Sources 

VIII.  Research  Topics. 

Cover  Sheet 

The  cover  sheet  ot  title  page  of  an 
SBIR  Program  Solicitation  shall  clearly 
identify  the  solicitation  as  a  Small 
Business  Innovation  Research  (SBIR) 
Program  Solicitation,  identify  the  agency 
releasing  the  solicitation,  specify  date 
(or  dates)  on  which  proposals  are  due 
under  the  solicitation,  and  state  the 
solicitation  number. 

instructions  for  Preparation  of  SBIR 
Program  Solicitation  Sections  I  through 
VIII 

I.  Program  Description 

A.  Summarize  in  narrative  form  the 
invitation  to  submit  proposals  and  the 
objectives  of  the  SBIR  program. 

B.  Describe  in  narrative  form  the 
agency's  SBIR  program  including  a 
descripton  of  the  three  phases.  Note  in 
your  description  that  the  solitation  is  for 
Phase  I  proposals  only. 

C.  Describe  program  eligibility,  as 
follows: 

Eligibility.  Each  concern  submitting  a 
proposal  must  qualify  as  a  small 
business  for  research  or  R&D  purposes 
at  the  time  of  award.  In  addition,  the 
primary  employment  of  the  principal 
investigator  must  be  with  the  small 
business  firm  at  the  time  of  award  and 
during  the  conduct  of  the  proposed 
research.  Also,  for  both  Phase  I  and 
Phase  II,  the  research  or  R&D  work  must 
be  performed  in  the  United  States  as 
defined  in  4j  of  this  Policy  Directive. 

D.  List  name,  address  and  telephone 
number  of  agency  contacts  for  general 
information  on  the  SBIR  Program 
Solicitation. 

II.  Definitions 

Whenever  terms  are  used  that  are 
unique  to  either  the  SBIR  program,  a 
specific  SBIR  solicitation  or  a  portion  of 
a  solicitation,  they  will  be  defined  in  a 
separate  section  entitled  "Definitions." 
As  a  minimum,  the  definitions  of  "small 
business,"  "small  minority  and 
disadvantaged  business,"  "women- 
owned  small  business."  and 
"subcontracting"  as  stated  in  paragraph 
4  of  this  Policy  Directive  shall  be 
included. 


III.  Proposal  Preparation  Instructions 
and  Requirements 

The  purpose  of  this  section  is  to 
inform  the  proposer  on  what  to  include 
in  his  or  her  proposal  and  to  set  forth 
limits  on  what  may  be  included.  It 
should  also  provide  guidance  to  assist 
proposers  in  improving  the  qualify  and 
acceptance  of  proposals  particularly  to 
firms  that  may  not  have  previous 
Government  experience. 

A.  Limitations  on  Length  of  Proposal, 
Include  at  least  the  following 
information: 

1.  SBIR  Phase  I  proposals  shall  not 
exceed  a  total  of  25  pages  (regular  size 
type — no  smaller  than  elite — ,  single  or 
double  spaced,  standard  6W  X 11" 
pages)  including  cover  page,  budget  and 
all  enclosures  or  attaclunents. 

2.  A  notice  that  no  additional 
attachments,  appendices  or  references 
beyond  the  25-page  limitation  shall  be 
considered  in  proposal  evaluation  and 
that  proposals  in  excess  of  the  25-page 
limitation  shall  not  be  considered  for 
review  or  award. 

B.  Proposal  Cover  Sheet  Every 
proposer  will  be  required  to  include  at 
least  the  following  information  on  the 
first  page  of  proposals.  Items  8  and  9  are 
for  statistical  purposes  only. 

1.  Agency  and  solicitation  number. 

2.  Topic  Number. 

3.  Subtopic  Number. 

4.  Topic  Area. 

5.  Project  Title. 

6.  Name  and  complete  address  of  firm. 

7.  Small  Business  certification  as 
follows: 

"The  above  concern  certifies  it  is  a 
small  business  firm  and  meets  the 
defmition  as  stated  in  this  solicitation." 

8.  Small  Minority  and  Disadvantaged 
Business  Certification  as  follows: 

"The  above  concern  certifies  that  it 

does does  not  qualify 

as  a  minorify  and  disadvantaged  small 
business  as  defined  in  the  Definition 
Section  of  this  Program  Solicitation." 

9.  Women-owned  Small  Business 
Certification  as  follows: 

"The  above  concern  certifies  that  it 

does does  not  qualify 

as  a  women-owned  small  business  as 
defined  in  the  Definition  Section  of  this 
Program  Solicitation." 

10.  A  disclosure  permission  statement 
such  as  follows  may  be  included  at  the 
discretion  of  the  funding  agency: 

"Will  you  permit  the  Government  to 
disclose  the  title  and  technical  abstract  i 
page  of  your  proposed  project.  Plus  the    ' 
name,  address,  and  telephone  number  of 
the  corporate  official  of  your  firm,  if 
your  proposal  does  not  result  in  an 
award,  to  firms  that  may  be  interested 
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in  contacting  you  for  further 
information?"  I  yes No . 

11.  Signature  of  a  company  official  of 
the  proposing  Arm  and  that  individual's 
typed  name,  title,  address,  telephone 
number,  and  date  of  signature. 

12.  Signature  of  Principal  Investigator 
or  Project  Manager  within  the  proposing 
firm  and  that  individual's  typed  name, 
title,  address,  telephone  number,  and 
date  of  signature. 

13.  Legend  for  proprietary  information 
as  described  i|l  the  "Considerations" 
Section  of  this  program  Solicitation  if 
appropriate.   1 1 

C.  Abstract  dr  Summary.  Proposers 
will  be  required  to  include  a  one-page 
project  summary  of  the  proposed 
research  or  R^  including  at  least  the 
following:       ! 

1.  Name  and  address  of  Hrm. 

2.  Name  and  title  of  principal 
investigator  or  project  manager. 

3.  Agency  name,  solicitation  number, 
solicitation  topic  and  subtopic. 

4.  Title  of  project. 

5.  Technical  abstract,  limited  to  two 
hundred  worda, 

6.  Provide  k)B(y  words  8  maximum 
description  of  ijhe  project  useful  in 
identifying  the  jtechnology,  research 
thrust  and/or  potential  commercial 
application.     I 

7.  Summary  of  the  anticipated  results 
and  implicaticas  of  the  approach  (both 
Phases  I  and  u)  and  the  potential 
commercial  applications  of  the  research. 

D.  Technical  Content.  SBIR  Program 
Solicitations  shall  require  as  a  minimum 
the  following  tO  be  included  in  proposals 
submitted  theitunder 

1.  Identification  and  Significance  of 
the  Problem  dr  Opportunity.  A  clear 
statement  of  the  specific  technical 
problem  or  opportunity  addressed. 

2.  Phase  I  "wchnical  Objectives.  State 
the  specific  ob}ective8  of  the  Phase  1 
research  and  (lievelopment  effort, 
including  the  technical  questions  it  will 
try  to  answer  to  determine  the 
feasibility  of  the  proposed  approach. 

3.  Phase  I  Work  Plan.  A  detailed 
description  ofjthe  Phase  I  R/R&D  plan. 
The  plan  shotild  indicate  what  will  be 
done,  where  it  will  be  done  and  how  the 
R/R&D  will  b«  carried  out  Hiase  I R/ 
R&D  should  address  the  objectives  and 
the  questions  cited  in  D2  above.  The 
methods  plantied  to  achieve  each 
objective  or  ta4k  should  be  discussed  in 
detail.  ] 

4.  Related  Rfsearch  or  R&D.  Describe 
signiflcant  re^arch  or  R&D  that  is 
direqtiy  related  to  the  proposal  including 
any  conducted  by  the  project  manager/ 
principal  investigator  or  by  the 
proposing  tmk\  Describe  how  it  relates 
to  the  propos«4  effort,  and  any  planned 
coordination  ^th  outside  sources.  The 


proposer  must  persuade  reviewers  of  his 
or  her  awareness  of  key  recent  research 
or  R&D  conducted  by  others  in  the 
specific  topic  area. 

5.  Key  Personnel  and  Bibliography  of 
Directly  Related  Work.  Identify  key 
personnel  involved  in  Phase  I  including 
their  directly  related  education, 
experience,  and  bibiliographic 
information.  Where  vitae  are  extensive, 
summaries  that  focus  on  the  most 
relevant  experience  or  publications  are 
desired  and  may  be  necessary  to  meet 
proposal  size  limitation. 

6.  Relationship  with  Future  Research 
or  Research  and  Development. 

a.  State  the  anticipated  results  of  the 
proposed  approach  if  the  project  is 
successful  (Phase  I  and  II). 

b.  Discuss  the  signiHcance  of  the 
Phase  I  effort  in  providing  a  foundation 
for  the  Phase  II  R/R&D  effort. 

7.  Facilities.  A  detailed  description, 
availability  and  location  of 
instrumentation  and  physical  facilities 
proposed  for  Phase  I  should  be 
provided. 

8.  Consultants.  Involvement  of 
consultants  in  the  planning  and  research 
stages  of  the  project  is  permitted. 

a.  If  such  involvement  is  intended,  it 
should  be  described  in  detail. 
'    9.  Potential  Post  Applications.  Briefly 
describe: 

a.  Whether  and  by  what  means  the 
proposed  project  appears  to  have 
potential  commercial  appUcation. 

b.  Whether  and  by  what  means  the 
proposed  project  appears  to  have 
potential  use  by  the  Federal 
Government. 

10.  Similar  Proposals  or  Awards.  A 
Hrm  may  elect  to  submit  proposals  for 
essentially  equivalent  work  under  other 
Federal  Program  Solicitations,  or  may 
have  received  other  Federal  awards  for 
essentially  equivalent  work.  In  these 
cases,  a  statement  must  be  included  in 
each  such  proposal  indicating: 

a.  The  name  and  address  of  the 
agencies  to  which  proposals  were 
submitted  or  from  which  awards  were 
received. 

b.  Date  of  proposal  submission  or  date 
of  award. 

c.  Title,  number,  and  date  of 
solicitations  under  which  proposals 
were  submitted  or  awards  received. 

d.  The  specific  applicable  research 
topics  for  each  proposal  submitted  or 
award  received. 

e.  Titles  of  research  projects. 

f.  Name  and  title  of  project  manager 
or  principal  investigator  for  each 
proposal  submitted  or  award  received. 

E.  Cost  Breakdown/Proposed  Budget. 
The  solicitation  will  require  the 
submission  of  simpliHed  cost  or  budget 


data.  Appropriate  and  simplified  forms 
such  as  Optional  Form  60  may  be  used. 

IV.  Method  of  Selection  and  Evaluation 
Criteria 

A.  Standard  Statement  Essentially 
the  following  statement  shall  be 
included  in  all  SEER  Program 
Solicitations: 

All  Phase  I  and  II  proposals  will  be 
evaluated  and  judged  on  a  competitive 
basis.  Proposals  will  be  initially 
screened  to  determine  responsiveness. 
Proposals  passing  this  initial  screening 
will  be  technically  evaluated  by 
engineers  or  scientists  to  determine  the 
most  promising  technical  and  scientific 
approaches.  Each  proposal  will  be 
judged  on  its  own  merit.  The  Agency  is 
under  no  obligation  to  fund  any  proposal 
or  any  given  specific  number  of 
proposals  in  a  topic.  It  also  may  elect  to 
fund  several  or  none  of  the  proposed 
approaches  to  the  same  topic  or 
subtopic. 

B.  Evaluation  Criteria. 

1.  The  agency  in  its  evaluation 
process  shall  develop  a  standardized 
method  that  will  consider  as  a  minimum 
the  following  factors: 

a.  The  technical  approach  and  the 
anticipated  benefits  that  may  be  derived 
from  the  researdi. 

b.  The  adequacy  of  the  proposed 
effort  and  its  relationship  to  ihe 
fulfillment  of  requirements  of  the 
research  topic  or  subtopics. 

c.  The  soundness  and  technical  merit 
of  the  proposed  approach  and  its 
incremental  progress  toward  topic  or 
subtopic  solution. 

d.  Qualifications  of  the  proposed 
principal/key  investigators  supporting 
staff  and  consultants. 

e.  In  Phase  II  evaluations  of  proposals 
of  approximately  equal  technical  and 
scientific  merit,  the  agency  should  give 
special  consideration  to  proposals 
which  demonstrate  Phase  III  non- 
Federal  capital  commitments.  Phase  II 
proposals  may  only  be  submitted  by 
Phase  I  award  winners  within  the  same 
agency  (6d(2)  of  this  Policy  Directive). 

2.  llie  factors  in  subparagraph  1,  and 
other  appropriate  evaluation  criteria,  if 
any,  shall  be  specified  in  the  "Method  of 
Selection"  Section  of  SBIR  Program 
Solicitations. 

C.  Peer  Review.  If  it  is  contemplated 
that  as  a  part  of  SBIR  proposal 
evaluation  external  peer  review  will  be 
used,  the  Program  Solicitation  must  so 
indicate. 

D.  Release  of  Proposal  Review 
Information.  After  final  award  decisions 
have  been  announced,  the  technical 
evaluations  of  the  proposer's  proposal 
may  be  provided  to  the  proposer.  The 
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identity  of  the  reviewer  shall  not  Be 
disclosed. 

V.  Considerations  I 

This  section  shall  include,  as  a 
minimum,  the  following  information: 

A.  Awards.  Indicate  the  estimated 
number  and  type  of  awards  anticipated 
under  the  particular  SBIR  Program 
Solicitation  in  question  including: 

1.  Approximate  number  of  Phase  I 
awards  expected  to  be  made. 

2.  Type  of  funding  agreement,  i.e., 
contract,  grant  or  cooperative 
agreement. 

3.  State  whether  fee  or  profit  will  be 
allowed. 

4^  Cost  basis  of  funding  agreement, 
e.g.,  grant,  Firm-fixed-price.  cost 
reimbursement,  or  cost-plus-Fixed  fee. 

5.  Information  on  the  approximate 
average  dollar  value  of  awards  for 
Phase  I  and  Phase  II. 

B.  Reports.  Describe  the  frequency 
and  nature  of  reports  that  will  be 
required  under  Phase  I  funding 
agreements.  Interim  reports  should  be 
brief  letter  reports. 

C.  Payment  Schedule.  Specify  the 
method  and  frequency  of  payment  under 
Phase  I  agreements. 

D.  Innovations,  Inventions  and 
Patents. 

1.  Limited  Rights  Information  and 
Data. 

a.  Proprietary  Information.  Essentially 
the  following  statement  shall  be 
included  in  all  SBIR  solicitations: 

Information  contained  in  unsuccessful 
proposals  will  remain  the  property  of 
the  proposer.  The  Government  may, 
however,  retain  copies  of  all  proposals. 
Public  release  of  information  in  any 
proposal  subnjitted  will  be  subject  to 
existing  statutory  and  regulatory 
requirements. 

If  proprietary  information  is  provided 
by  a  proposer  in  a  proposal  which 
constitutes  a  trade  secret,  proprietary 
commercial  or  financial  information, 
confidential  personal  information  or 
data  affecting  the  national  security,  it 
will  be  treated  in  confidence,  to  the 
extent  permitted  by  law,  provided  this 
information  is  clearly  marked  by  the 
proposer  with  the  term  "confidential 
proprietary  information"  and  provided 
the  following  legend  appears  on  the  title 
page  of  the  proposal: 

"For  any  purpose  other  than  to 
evaluate  the  ptoposal,  this  data  shall  not 
be  disclosed  outside  the  government  and 
shall  not  be  duplicated,  used,  or 
disclosed  in  whole  or  in  part,  provided 
that  if  a  funding  agreement  is  awarded 
to  this  proposer  as  a  result  of  or  in 
connection  with  the  submission  of  this 
data,  the  Government  shall  have  the 
right  to  duplicate,  use,  or  disclose  the 


data  to  the  extent  provided  in  the 
funding  agreement.  This  restriction  does 
not  limit  the  Government's  right  to  use 
information  contained  in  the  data  if  it  is 
obtained  from  another  source  without 
restriction.  The  data  subject  to  this 
restriction  are  contained  in 

pages of  this  proposal." 

Any  other  legnd  may  be  unacceptable 
to  the  Government  and  may  constitute 
grounds  for  removing  the  proposal  from 
further  consideration  and  without 
assuming  any  liability  for  inadvertent 
disclosure.  The  Government  will  limit 
dissemination  of  such  information  to 
within  official  channels. 

b.  Alternative  To  Minimize 
Proprietary  Information.  Agencies  may 
elect  to  instruct  proposers  to: 

(1)  Limit  proprietary  information  to 
only  that  absolutely  essential  to  their 
proposal. 

(2)  Provide  proprietary  information  on 
a  separate  page  with  a  numbering 
system  to  key  it  to  the  appropriate  place 
in  the  proposal. 

c.  Rights  in  Data  Developed  Under 
SBIR  Funding  Agreements.  To  notify  the 
small  concern  of  the  policy  stated  in 
para.  12(e)  of  this  PoUcy  Directive, 
essentially  the  following  statement  will 
be  included  in  all  SBIR  Program 
Solicitations: 

"These  SBIR  data  are  furnished  with 
SBIR  rights  under  Contract  No 

(and  subcontract if 

appropriate).  For  a  period  of  2  years 
after  acceptance  of  all  items  to  be 
delivered  under  this  contract,  the 
Government  agrees  to  use  these  data  for 
Government  purposes  only,  and  they 
shall  not  be  disclosed  outside  the 
Government  (including  disclosure  for 
procurement  purposes)  during  such 
period  without  permission  of  the 
Contractor,  except  that,  subject  to  the 
foregoing  use  and  disclosure 
prohibitions,  such  data  may  be  disclosed 
for  use  by  support  Contractors.  After  the 
aforesaid  2ryear  period  the  Government 
has  a  royalty-free  license  to  use,  and  to 
authorize  others  to  use  on  its  behalf, 
these  data  for  Government  purposes,  but 
is  relieved  of  all  disclosure  prohibitions 
and  assumes  no  liability  for     ^ 
unauthorized  use  of  these  data  by  third 
parties.  This  Notice  shall  be  affixed  to 
any  reproductions  of  these  data,  in 
whole  or  in  part." 

d.  Copyrights.  Include  an  appropriate 
statement  concerning  copyrights  and 
publications;  for  example: 

"With  prior  written  permission  of  the 
contracting  officer,  the  awardee 
normally  may  copyright  and  publish 
(consistent  with  appropriate  national 
security  considerations,  if  any)  material 
developed  with  (agency  name)  support. 
(Agency  name)  receives  a  royalty-free 


license  for  the  Federal  Government  and 
requires  that  each  publication  contain 
an  appropriate  acknowledgement  and 
disclaimer  statement." 

e.  Patents.  Include  an  appropriate 
statement  concerning  parents;  for 
example: 

"Small  business  firms  normally  may 
retain  the  principal  worldwide  patent 
rights  to  any  invention  developed  with 
Government  support.  The  Government 
receives  a  royalty-free  license  for 
Federal  Government  use,  reserves  the 
right  to  require  the  patentholder  to 
license  others  in  certain  circumstances, 
and  requires  that  anyone  exclusively 
licensed  to  sell  the  invention  in  the 
United  States  must  normally 
manufacture  it  domestically.  To  the 
extent  authorized  by  35  U.S.C.  205,  the 
Government  will  not  make  public  any 
information  disclosing  a  Government- 
supported  invention  for  a  two-year 
period  to  allow  the  awardee  a 
reasonable  time  to  pursue  a  patent." 

E.  Cost-Sharing.  Unless  in  conflict 
with  another  statute,  include  a 
statement  essentially  as  follows: 

"Cost-sharing  is  permitted  for 
proposals  under  this  Program 
Solicitation;  however,  cost-sharing  is  not 
required  nor  will  it  be  an  envaluation 
factor  in  consideration  of  your 
proposal." 

Where  cost-sharing  is  required  by 
statute,  include  an  appropriate 
statement. 

F.  Profit  or  Fee.  Include  a  statement 
on  the  payment  of  profit  or  fee  on 
awards  made  under  the  SBIR  Program 
Solicitation. 

G.  Joint  Ventures  or  Limited 
Partnerships.  Include  essentially  the 
following  language: 

"Joint  ventures  and  limited 
partnerships  are  eligible  provided  the 
entity  created  qualiHes  as  a  small 
business  as  deHned  in  this  Program 
Solicitation." 

H.  Research  and  Analytical  W»rk. 
Include  essentially  the  following 
statement: 

1.  "For  Phase  I  a  minimum  of  two- 
thirds  of  the  research  and/or  analytical 
effort  must  be  performed  by  the 
proposing  Hrm  unless  otherwise 
approved  in  writing  by  the  funding 
agreement  ofHcer. 

2.  For  Phase  II  a  minumum  of  one-half 
of  the  research  and/or  analytical  effort 
must  be  performed  by  the  proposing  fixm 
unless  otherwise  approved  in  writing  by 
the  funding  agreement  officer." 

1.  Contractor  Commitments.  To  meet 
the  legislative  requirement  that  SBIR 
solicitations  be  simplified,  standardized 
and  uniform,  clauses  expected  to  be  in 
or  required  to  be  included  in  SBIR 
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funding  agratoents  riiall  not  be  included 
in  ftiU  or  by  p  Bf erence  in  SBOl  Proipain 
Solidtationl  Rather  pr^MMers  shall  be 
advised  thai  ^  wfll  be  required  to 
make  certai^le^  Commitments  at  the 
(rf  funding  agreements 
SBIRProgram 
Essentially  the  following 
U  be  liadnded  in  the 
!On"secti(mofffllR 
itations: 


time  of  exi 

resulting 

Selicitati( 

statement 

"Considerai 

Program 


"Upon  eW^rd  of  a  funding  agreement, 
the  awardeS  will  be  required  to  make 

certi^  legM  conmittnHnts  through 
acceptance  of  numerous  clauses  in 
Phase  I  fnnqng  agreements.  The  outline 
that  foUowsi  Is  illustrative  of  the  types  of 
clauses  to  Which  the  contractor  would 
be  committt  d.  This  list  should  not  be 
understood  Ip  represent  a  complete  list 
of  clauses  to  be  included  in  Phase  I 
funding  agreements',  nor  to  be  specific 
wording  of  ^ich  clauses  Copies  of 
complete  tettis  and  conditions  are 
available  ub^n  request." 

J.  Summaff  Statements.  The  following 
are  illustrative  of  the  type  of  summary 
statements  to  be  included  immediately 
following  tha  statement  in  die 
subparagraph  I.  These  statements  are 
examples  oe^  and  may  vary  depending 
upon  type  of  funding  agreement. 

1.  Standaki/s  of  Woi*.  Work 
performed  iplder  the  funding  agreement 
must  confoi^  to  hi^  professional 
standSrds. 

2.  Inapectiw.  WOric  performed  under 


the  funding 
GovemmenI 
at  all  times. 
3.  Exami 
ComptroUei 
authorized 


ement  is  subject  to 
spection  and  evaluation 


^tion  of  Records.  The 
neral  {x  a  duly 

.  esentative)  shall  have 
the  right  to  4icamine  any  directly 
pertinent  retards  of  the  awardee 
involving  trsnsactions  related  to  this 
funding  agreement. 

4.  DefauJif  [nie  Government  may 
terminate  the  funding  agreement  tf  the 

lis  to  perform  the  woric 


contractor 
omtracted. 
6.  Tennin 
funding 
any  time  byj 
termination 
which  case 


ion  for  Convenience.  Hie 
ment  may  be  terminated  at 
e  Government  if  it  deems 
be  in  its  best  interest,  in 
e  awardee  will  be 
.  conq>ensated  for  woHi  performed  and 
for  reasonable  tenUnation  costs. 

6.  DisfHitea.  Any  dispute  concerning 
the  funding  pgreement  which  cannot  be 
resolved  by|#greement  shall  be  decided 
by  the  contncting  officer  with  right  of 
appeal. 

7.  Contract  Work  Hours.  The  awardee 
may  not  reqmire  an  employee  to  woric 
more  than  el^t  hours  a  day  or  forty 
hours  a  week  unless  the  employee  is 
compensate^  accordingly  (i.e..  overtime 
pay). 

8.  £19110/  ChmorttuUty.  The  awardee 
will  not  discMininate  against  any 
employee  o^  spplicant  lor  employment 


because  of  race,  color,  religion,  sex,  or 
national,  origin. 

9.  Affirmative  Action  for  Veterans. 
The  awardee  will  not  discriminate 
against  any  employee  or  application  for 
employmmt  berause  he  or  she  is  a 
disabled  veteran  or  veteran  of  the 
Vietnam  era. 

10.  Affirmative  Action  for 
Handicapped.  The  awanlee  will  not 
discriminate  against  any  employee  or 
applicant  for  employment  because  he  or 
she  is  physically  or  mentally 
hiandicaMied. 

11.  Officials  Not  To  Benefit.  No 
member  of  or  delegate  to  Congiess  shall 
benefit  from  the  funding  agreement 

12.  Covenant  Against  Contingent  Fees. 
No  person  or  agency  has  been  employed 
to  solicit  or  secure  the  funding 
agreement  upon  an  understanding  for 
compensation  except  bonafide 
employees  or  commercial  agencies 
maintained  by  the  awardee  for  the  - 
purpose  of  securing  business. 

13.  Gratuities.  The  funding  agreement 
may  be  terminated  by  the  Government  if 
any  gratutities  have  been  offered  to  any 
representative  of  the  Government  to 
secure  the  contract. 

14.  Patent  Infringement  The  awardee 
shall  report  each  notice  of  claim  of 
patent  infringement  based  on  the 
performance  of  the  funding  agreement. 

K.  Additional  Information. 
Information  pertinent  to  an 
understanding  of  the  administration 
requirements  of  SBER  proposals  and 
funding  agreements  not  included 
elsewhere  shall  be  included  in  diis 
section.  As  a  minimum,  statements 
essentially  as  follows  shall  be  included 
under  "Additional  Information"  in  SBIR 
Program  Solicitations: 

1.  This  Program  Solicitation  is 
intended  for  informational  purposes  and 
reflects  current  planning.  If  there  is  any 
inconsistency  between  the  information 
contained  herein  end  the  terms  of  any 
resulting  SBIR  funding  agreement,  the 
terms  of  the  funding  agreement  are 
controlling. 

2.  Before  award  of  an  SBIR  funding 
agreement,  the  Government  may 
requrest  the  proposer  to  submit  certain 
oiganizational,  management,  personnel, 
and  financial  information  to  assure 
responsibility  of  the  proposer. 

3.  The  Government  is  not  responsible 
Ux  any  monies  expended  by  the 
proposer  before  award  of  any  funding 
agreement 

4.  This  Program  Solicitation  is  not  an 
offer  by  the  Government  and  does  not 
obligate  the  Government  to  make  any 
specific  number  of  awards.  Also, 
awards  under  this  program  are 
contingent  upon  the  availability  of 
funds. 

5.  The  SBIR  program  is  not  a 
substitute  for  existing  unsolicited 
proposal  mechanisms.  Unsolicited 


proposals  shall  not  be  accepted  under 
the  S^IR  pro-am  in  either  Phase  I  or 
Phase  II. 

6.  If  an  award  is  made  pursuant  to  a 
proposal  submitted  under  this  SBIR 
Program  Solicitation,  the  contractor  or 
grantee  or  party  to  a  cooperative 
agreement  will  be  required  to  certify 
that  he  or  she  has  not  previously  been, 
nor  is  currently  being,  paid  for 
essentially  equivalent  work  by  any 
agency  of  the  Federal  Government 

VL  Submission  of  Proposals 

A.  This  section  shall  clearly  specify 
the  closing  date  on  which  all  proposals 
are  due  to  be  received. 

B.  This  section  shall  specify  the 
number  of  copies  of  the  proposal  that 
are  to  be  submitted. 

C.  This  section  shall  clearly  set  forth 
the  complete  mailing  and/or  delivery 
addressjes)  where  proposals  are  to  be 
submitted. 

D.  This  section  may  include  other 
instructions  such  as  the  following: 

1.  Bindings.  Hease  do  not  use  special 
bindings  or  covers.  Staple  the  pages  in 
the  upper  left  comer  of  the  cover  sheet 
of  each  proposal. 

2.  Packaging.  All  copies  of  a  proposal 
should  be  sent  in  the  same  package. 

VII.  Scientific  and  Technical 
Information  Sources 

Wherever  descriptions  of  research 
topics  or  subtopics  include  reference  to 
pubUcations,  information  on  where  such 
publications  will  normally  be  available 
shall  be  included  in  a  separate  section 
of  the  solicitation  entitled  "Scientific 
and  Technical  Informaticm  Sources." 

Vm.  Research  Topics 

Describe  the  research  or  R&D  topics 
and  subtopics  for  which  proposals  are 
being  solicited  suffidentiy  to  inform  the 
proposer  of  technical  details  of  what  is 
desired  while  leaving  sufficient 
flexibility  in  order  to  obtain  the  greatest 
degree  of  creativity  and  innovation 
consistent  with  the  overall  objectives  of 
the  SBIR  programs. 

[FR.  Doc.  8S-14301  Filed  6-23-88;  8:45  am) 
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Region  VII  Advisory  Council;  PubRe 


The  U.S.  Small  Business 
Administration  Region  VII  Advisory 
Council,  located  in  the  geographical  area 
of  St  Louis  and  Eastern  Missouri,  will 
hold  a  public  meeting  at  l.-OO  p.m.,  on 
Tuedsay,  July  12. 1988,  at  the  U.S.  Small 
Business  Administration  District  Office, 
815  Olive  Street  Room  242,  St  Louis. 
Missouri,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Adminisbvtion, 
or  others  present 
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For  fucther  iofoEnfttuB,  write  WtcaU 
RobeH  L.  Aadwwa.  iDiatriot  JdMotsr. 
U.S.  Small  Business  AdministnftiaB.  ns 
Olive  Stiaet  £oom.2tt,  SL  Lsui«. 
MisMHin  68iCn— (3U)  42&-6600. 
)MnM.MMnk. 
Directac  {l(^ce  wfAchimyfCimnals. 

junemaBa. 
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W^MhHI  ^MVv4  vMT  V  H1CBI18C  TO 

B^CA*mur%ni8uicss^nv69tjuBift 


applifliifini  1ms  %«eB€Hed^«Alh'(ln 
Small  Kisiness  Admini8tratieQ;|nnaant 
to  S  107^02  ofsflie  Regdafioas  jovemiqg 
sm^linsiness  investment  coDQMiiifes 


oMnpBnyfBBIC)  imoer  4)b  Sihsll 
fhwiiitssihweatimflrt  Act  tJf'lflSBttfae 
AclJ.  as.amendcdtlStJ.'S.'C.  8B1  e/s«9J. 

Thejinyonad  flfficeBi.idin<:tocs,  and 
sharehcfldfl—  «r  tKc  ^p|ato««t  n>«  ^^ 
follows: 


Independence  Bancoip.  tnc.  One  nMeraUte  Road.  Pe(1(Mie.#A  UB4N 
R.  Roy  Mi«ar,-8aB3.  4tt>«>wW.  ffiKmli.'BA  ie944...._ 

■.^a  "-— -n  ~ riiiiiTKuw.  ■ii>iiiiMi..rj.  luuui 

Jay  M.  Acfcennan,  6012  "—'—*'  "th^  fllrliMii.  rn  18104         .~ 

Rich«dB.  Stamar.ei.l  S.  Gtenowood  SCJtakmn.  PA  l«ial__l 

QwwidF  ■«w»»^^^a4-fi^a>egci<iy(a.PA iao64 

WSItm  W.JaB*.  Jr..  «SW  Cinttikim  M»».<Cmm,  Summit  PA  tBml 

RUMrd  J.  iMM,  2887  FaMeld  Drive,  MtaMBWH.  RA  18103  

Monroe  W.  Loag.B(n  332  MM  rkiad.  jMniMi.J}A  18829 
VWIam  xmtOum,  *.,  KA. ■Cque»WMi  Oenter.  Derry 
19378.  ^ 

eeoc0e.A.i>aaa  tositethie  JiB>a.  tni^a.  RA  18505 
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Qraduf .» „..„ ,  _ ,  ,    

^i«eull»Vlc»ftieeidem.tHner<Hmn%par 


Onctor. 
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Dinetor. 
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Each  of  the  above-named  indiyidaab 
is  ananophiyee  enndepeadence 
Banoorp. Inc. «riinet>f^8 Affiliates  and 
will  be  providii^'getvioes  to  AfjfilticaM 
pursuant  to  a  Manafanent  Asnemeift 
between  Applicant  and  Independeace 
Bancorp,  inc. 

The  AfnHicaot  willfoiuluct  Ua 
anfivitiBa  primarily  jn  i^  State  af 
Pennsylvaaia  iml  wJUtoooBifar 
inveatflaents-iniuHiaesaes  in  olher.aFee8 
in  tke  United  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
thejaoead  Iraaaess  feputailMi  «iid 
chna«tar«fitlw  yiopvsed  MVBen«nd 
— naoMwitt.  aaditfie  piabiMB^-of 
SKoeaaM  upett^Smm  ttf  ttie  new 
company  mndai  Ihuii  fflaaagemaH      i 
■MAiifi^g'prdRtBUIfty  and'finaatiialt   ' 
soundneasln  accordance  with  flieSmaH 
Business  fovegtmeirt  Act  and  tiie  SBA 
Rules  and  Regulations. 

Noiioe  is  Ivrflier  given  fhat  any  person 
may,  not  later  than  30«lay«  frem-iw 
date  of  publication  of  (his  Notice,  submit 
written  coramenta  •on  flie  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  fimaU  Susiness 
AdnMBJatHttina.  1441 L. Street.  i|lFW„ 
WashioftoQ.  DC  20496. 


Aaapyigf  lheWa<iut  wM  he^^liriied 
in  a  nmnpapor  Tf  ^anenS  tiireddSMi  in 
the  Perkasie. : 
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D^uty 

Investmamt 

Oatad:Junea7,t9M. 

twtBacaMMat'Wipae-^zvat.awsjiq) 


n-ieanaanou  Bsrot-azny 


of 


for 

Notice  isinrtb|r<given<ttiat«n 
Application  has  been  filed  wifli-Ae 
SmlJ  ■■■liiiiBi  AtoJugtoawMy— wmt 

bMJineOT  lB<w<miam«»Mpaiiiea  tt»CFR 
147:901  iftM^  far  Tranrfor  lif Oontnrt  t^ 
Rust  Ci9itd.UlJfUaanee).  IM  West 
7th  Street.  SaMeSOt.  AbbHo,  Texas 
79m, «  «iidI1miine»s  inveMraent 
companyfBBiqi  and  a  l^edend  Uoensee 
uni8rtttie<SaMill  Vasinsas  Impeitment 
Act  of  1958  (the  Act),  as  amended  (IS 


IfieUeenaee  iaaliBrfteipartinEAlp 
SBIC  Mr.fadc  A.MQn«n..cinmKly  a 
limited  partner  cffihalicanee,  wfH 
ie{/laue  Ifc.  fvBtry  CXSarv^  as 
Individnadtjenenfl  Vaflner  (rfthe 
Licensee.  Mr.  XiTarvey  «dll  is  inm 
become  jalbiiltedTaitnec.  A  genecal 
partner  j)f  an  uidncoQKinLtBdljcensee  Ja 
diAned  as  "ContrdlTersoif '  m  Sacfian 
107.3  of  the  SBA  R^pdaliwiB.  As  aach. 
this  change  In  (helndhddiMl  Genaial 
Partners  •coaSffiiitea  a  lilmngp  jg  ixinlral 
of  (he  lioenBac. 

The  CoquEoteGaaaisidJVuEkMC. 
Indiiddual  Canecal  P^atnor  «Bd  iaoMtod 
Partners  will  be  as  foUowa: 


Name 


Jk*  A.  Dtorgan.. 


MOUy 

Jack  R.  Otoaty.. 
J.t>D«>y4niar 


Thomas  D. 
Foncir 


i — I 


TiOaor 


indMdual 


Ijoniiad  Radnar. 
UmRed  Pannec 


.-J 


Umited  Pwtner.. 


N7a00 

JB.eCf 

2.43 


UMI 
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Name 

Title  or 
relationship 

Percent  ol 

partnership 

interest 

RohmlW. 
Hughes. 
Chris  Harte 

Limited  Partner 

UmHed  Partner..... 
limited  Partner 

Umited  Partner 

UMMM  PBrtnw....„ 
Limilad  Partrwr.... 
jLimilad  Partnar 

1.fi«? 
.294 

Kenneth  P 

DeAngeiis. 
Joseph  C. 

Aregona 

Peter  T  Flawn 

Robert  W.  Foes ...: 
Jeffery  C.  Gaivey.i 

2.00 
1.00 

.500 

177 
7.5S7 

1 

1 

The  Licensee  will  retain  its  present 
name  and  location. 

Matters  involved  in  SBA's 
considerations  the  Application  include 
the  general  bwaness  reputation  and 
character  of  the  proposed  owners  and 
management  and  the  probability  of 
successful  op^tions  of  the  new 
company  imd^r  their  management 
including  profitability  and  Hnancial 
soundness  in  accordance  with  the  Small 
Business  Invettment  Act  and  the  SEA 
Rules  and  Regulations. 

Notice  is  fiiraier  given  that  any  person 
may.  not  laterlhan  30  days  frtrni  the 
date  of  publication  of  this  Notice,  submit 
written  commetits  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  InvestmenL  Small  Business 
Administration  1441 L  Street.  NW.. 
Washington,  pq  20416. 

A  copy  of  a^  Notice  shall  be 
published  in  ai  Newspaper  of  general 
circulation  in  Austin,  Texas. 
(Catalog  of  Fedetal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  June  17, 1988, 
Robert  G.  Linebsny. 
Deputy  Associate  Administrator  for 
Investment. 


[FR  Doc.  8&-14 

BHJJNeCOOE 


1 


Filed  6-23-88: 8:45  am] 


DEPARTMENT  OF  STATE 
[PutiNc  ItoUce  ttS7) 

Hague  ConveflUon  (MuUilMeral  Treaty) 
on  IntemattoiMI  Child  Adduction 
Entera  mto  Fi  1^  on  July  1, 1988 

The  1960  Hague  Convention  on  the 
Civil  Aspects  PI  International  Child 
Abduction  will  I  enter  into  force  for  the 
United  States  on  July  1, 198&  From  that 
date  on  the  Coavention  will  be  in  force 
between  the  Uaited  States  and  the 
following  couiktries  already  parties  to  it: 
Australia,  Canada,  France,  Hungary, 
Luxembourg,  Portugal,  Spain, 
Switzerland  and  the  United  Kingdom. 

The  Convention  provides  for  the 
prompt  retumttf  diildren  abducted  to, 
or  wrongfully  ^tained  in,  a  country 


when  both  that  country  and  the  country 
of  the  child's  habitual  residence  are 
parties  to  the  Convention  and  for  so 
long  as  the  child  is  under  age  16.  The 
return  obligation,  which  is  subject  to 
certain  limited  exceptions,  applies 
whether  or  not  there  is  an  outstanding 
custody  decree  for  the  child  and 
regardless  of  the  child's  nationality. 

The  U.S.  Central  Authority  under  the 
Convention,  which  will  provide  limited 
assistance  to  those  seelcing  to  avail 
themselves  of  the  Convention  benefits 
and  screen  incoming  requests  from  other 
countries,  will  be  located  in  the  State 
Department's  Bureau  of  Consular 
Affairs.  Additional  information 
concerning  the  Convention,  including  a 
guide  for  child  abduction  victims  and 
advice  about  prevention,  may  be 
requested  by  telephoning  (202)  647-3666 
or  writii^  to  the  following  address: 
Office  of  Citizens  Consular  Services 
(CA/OCS/CCS),  U.&  Department  of 
State,  Washington,  D.C.  2062a 
Regulations  setting  out  the  procedures 
that  will  be  followed  by  the  U.S.  Central 
Authority  are  being  pi^lished  in  the 
Federal  Register  of  June  23, 1988  and  in 
22  CFR  Part  94. 

The  United  States  ratified  the 
Convention  subject  to  two  reservations 
that  require  the  translation  into  English 
of  return  requests  and  accompanying 
documents  addressed  to  the  United 
States  and  specify  that  the  United  States 
will  not  be  bound  to  assmne  the  costs 
arising  from  court  proceedings  and  use 
of  legal  counsel.  In  order  to  provide  for 
the  uniform  and  effective 
implementation  of  the  Convention  in  the 
United  States,  Congress  enacted  the 
"International  Child  Abdnction 
Remedies  Act".  Pub.  L  No.  100-300. 
which  deals  prhnarily  with  requests  for 
the  return  of  children  from  the  United 
States  and  which  addresses  such 
matters  as  the  courts  having  jurisdiction 
to  hear  return  requests  in  the  United 
States,  venue,  the  burden  of  proof  to  be 
met  by  the  petitioning  parent  and  the 
respondent,  and  certain  fiuictions  of  the 
U.S.  Central  Authority. 

The  certified  English  text  of  the  Hague 
Convention,  certain  other  documents, 
and  the  lengthy  legal  analysis  of  the 
Convention  that  was  before  the  Senate 
Foreign  Relations  Committee  during  its 
deliberations  on  the  Convention,  may  be 
found  in  the  notice  of  the  Department  of 
State  in  the  Federal  Register  of  March 
26. 1986  (Vol.  51.  No.  SB)  at  pages  10«94 
to  10516.  That  BotiGe  constitutes  die  only 
official  U.S.  Government  publication  of 
the  English  text  of  the  Convention 
currently  available. 

Information  about  present  and  future 
countries  party  to  the  Convention  may 
be  obtained  from  the  U.S.  Central 


Authority,  above,  and  from  the  ' 

Department's  Office  of  Treaty  Affairs  at 
(202)  647-1736. 
Peter  H.  Pfund,  ' 

Assistant  Legal  Adviser  for  n-ivate 
International  Law. 

)une21. 198&  ,  I 

(FR  Doc.  88-14334  Filed  6-23-88;  8:45  am)   ' 

BILLING  COOE  4710-OS-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


[CGD8»-4M6] 

Meeting  of  ttie  Training  and 
Qualifications  Working  Group  for  the 
SubcommHtM  on  Vapor  Control, 
Chemical  Tranaportatton  AiMsory 
Conunlttea 

agency:  Coast  Guard.  DOT. 
action:  Notice  of  meeting. 

SUMMARv:  Pursuant  to  section  10(aM2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  s  meeting  of  the 
Training  and  Quatifications  Working 
Group  for  the  Subcommittee  on  Vapor    - 
Control  of  the  Chemical  Transportation 
Advisory  Committee  (CTAC).  The 
Subcommittee  is  considering 
requirements  for  tank  vessels  and 
waterfront  facilities  which  use  vapor 
control  systems.  The  purpose  of  the 
working  group  is  to  develop 
recommended  standards  for  the  training 
and  qualifications  of  personnel  involved 
in  the  loading  of  tank  vessels  with  vapor 
control  systems  in  use.  Hie  meeting  will 
be  held  on  Thursday.  July  21, 1968  in 
Room  1303,  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street.  SW., 
Washington,  DC.  The  meeting  is 
scheduled  to  begin  at  9:00  a.m.  This  will 
be  the  initial  organizational  meeting  of 
the  woricing  group. 

date:  Attendance  is  open  to  the  public 
Members  of  the  public  may  present  oral 
statements  at  the  meetings.  Persons 
wishing  to  present  oral  statements 
should  notify  the  Executive  Director  of 
CTAC  no  later  than  die  day  before  the 
meeting.  Any  member  of  the  public  may 
present  a  written  statement  to  the 
Subcommittee  at  any  time. 

FOR  FdRTHER  MRMIMATION  CONTACT! 

Lieutenant  Commander  R.H.  Fitch,  U5. 
Coast  Guard  Headquarters  (G-MTH-1). 
2100  Second  Street  SW.,  Washington. 
DC  20593-0001.  (202)  267-1217. 
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Dated:  June  20. 19e& 
P.C  Lauiidaan, 

Captain.  US.  Coast  Guard.  Acting  Chief. 
Office  of  Marine  Safety.  Security  and 
En  vimnmental  Protection. 
|FR  Doc.  88-14282  Filed  6-23-88: 8:45  am] 

WUJNG  CODE  4«tO-t4-«l 


National  Highway  Traffic  Safety 
Administration 

Announcing  ttw  Second  Meeting  of  ttie 
Roliover  Subcommittee  of  the  Motor 
Vehicle  Safety  Research  Advisory 
Committee 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACnOH:  Meeting  announcement 

summary:  This  notice  announces  the 
second  meeting  of  the  Rollover 
Subcommittee  of  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC).  The  MVSRAC  established 
this  subcommittee  at  the  February  1988 
meeting  to  examine  research  questions 
regarding  crashworthiness  and  crash 
avoidance  for  vehicles  under  10,000 
pounds  GVW. 

This  meeting  will  seek  to  identify  the 
specific  research  activities  related  to 
crashworthiness  that  the  Rollover 
Subcommittee  will  initially  address. 
DATE  AND  time:  The  meeting  is 
scheduled  for  July  13. 1988.  from  10:30 
a.m.  to  5:00  p.m. 

AOORESS:  The  meeting  will  be  held  in 
Room  6200  of  the  U.S.  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street  SW.. 
Washington.  DC. 

SUPPLEMBfTARY  MHMMATKM:  In  May 
1987.  the  Motor  Vehicle  Safety  Research 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  safety  research.  The  MVSRAC  will 
provide  information,  advice,  and 
recommendations  to  NHTSA  on  matters 
relating  to  motor  vehicle  safety 
research,  and  provide  a  forum  for  the 
development,  consideration,  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

This  meeting  of  the  Rollover 
Subcommittee  will  include  an 
examination  of  published  data  on  the 
magnitude,  nature,  and  scope  of  the 
rollover  crash  problem.  The  technical 
litertlTure  concerning  factors  influencing 
rollover  crash  protection  will  be 
discussed  including  analytical  computer 
models,  test  procedures,  and  test 
facilities  for  crashworthiness  research. 

The  meeting  is  open  to  the  public,  and 
participation  by  the  public  will  be 


determined  by  the  Subconmiittee 
Chariman. 

A  public  reference  Hie  (Number  88- 
01— Rollover  Subcommittee]  has  been 
established  to  contain  the  products  of 
the  Subcommittee  and  will  be  open  to 
the  public  during  the  hours- of  8.-00  a.m  to 
4:00  p.m.  at  the  National  Highway 
Traffic  Safety  Administration's 
Technical  Reference  Division  in  Room 
5108  at  400  Seventh  Street  SW., 
Washington.  DC  20590,  telephone:  (202] 
366-2768. 
FOR  FURTHER  INFORMATION  CONTACT! 

Louis  Lombardo,  Office  of  Research  and 
Development,  400  Seventh  Street,  SW., 
Room  6208,  Washington.  DC  20590. 
telephone:  (202]  366-4862. 

Issued  on  June  21. 1988. 
Howard  M.  SmoUdn. 

Chairman.  Motor  Vehicle  Safety  Research 

Advisory  Committee. 

[FR  Doc.  88-14340  Filed  6-23-88;  8:45  am] 

aaUNG  CODE  M10-S»4I 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  June  17. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
Submi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Biveau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0001. 

Form  Number  CT-1. 

Type  of  Review:  Extension. 

Title:  Employer's  Annual  Railroad 
Retirement  and  Unemployment 
Repayment  Tax  Return. 

Description:  Railroad  employers  are 
required  to  file  an  annual  return  to 
report  employer  and  employee  Railroad 
Retirement  Tax  Act  (RRTA]  and 
Railroad  Unemployment  Repayment 
Tax  (RURT)  taxes.  Form  CT-1  is  used 
for  this  propose.  IRS  uses  the 
information  to  insure  that  the  employer 
has  paid  the  correct  tax. 

Estimated  Number  of  Respondents: 
2,387. 


Estimated  Burden  Hours  Per 
Response:  2  hours  39  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Average  Reporting  Burden: 
6.327  hours. 

OMB  Number  154&-OB39. 

Form  Number  8404. 

Type  of  Review:  Extension. 

Title:  Computation  of  Interest  Charge 
on  DISC-Related  Deferred  Tax  Liability. 

Description:  Shareholders  of  Interest 
Charge  Domestic  International  Sales 
Corporations  (IC-4)ISC8)  use  Form  8404 
to  figure  and  report  an  interest  charge 
on  their  DISC  related  deferred  tax 
liability.  The  Interest  charge  is  required 
by  Internal  Revenue  Code  section  995(f]. 
IRS  uses  Form  8404  to  determine 
whether  the  shareholder  has  correctly 
figured  and  paid  the  interest  charge  on  a 
timely  basis. 

Estimated  Number  of  Respondents: 
10.000. 

Estimated  Burden  Hours  Per 
Response:  38  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Average  Reporting  Burden: 
6,360  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service. 
Room  5571.  llllConsfitution  Avenue 
NW..  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderiiauf, 
(202)  395-6880,  Office  of  Management 
and  Budget.  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Dale  A.  Moigan, 

Departmental  Reports  Management  Officer 
[FR  Doc.  88-14328  Filed  6-23-88;  8:45  am] 
BHiJNO  COOC  «1»-2S-M 


Secret  Service 

Appointment  of  Performance  Review 
Board  (PRB)  Members;  Senior 
Executive  Service 

This  notice  announces  the 
appointment  of  members  of  Senior 
Executive  Service  Performance  Review 
Boards  in  accordance  with  5  U.S.C. 
4314(c)(4)  for  the  rating  period  beginning 
July  1. 1987.  and  ending  June  30. 1988. 
Each  PRB  will  be  composed  of  at  least 
three  of  the  Senior  Executive  Service  -; 
members  listed  below. 

Name  and  llUe 

Stephen  E.  Gannon — ^Deputy  Director. 

U.S.  Secret  Service. 
Joseph  R.  Carlon— Assistant  Director, 

Protective  Research  (USSS). 
Guy  P.  Caputo— Assistant  Director, 

Protective  Operations  (USSS). 
Jack  A.  Renwick— Assistant  Director. 

Inspection  (USSS). 
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David  C.  Leej-i-Assistant  Director, 

Administration  (USSS). 
Robert  R.  Snow— Assistant  Director, 

GoTmunent  Liaison  &  PabKc  Affairs 

(USSS). 
Don  A.  Edwitds— Assistant  Director, 

Training  (IJBSS). 
H.  Terrence  fiamway— Deputy  Assistant 

Director,  Rtptectiv^vOperations 

(USSS).  rr       / 

John  R.  SmitlK— Depu^  Assistant 
Director.  ftDtective  Operations 
(USSS).     I 
Stephen ).  H^^son-^)eputy  Assistant 
Director.  Protective  Operations 
(USSS).     : 

■Deputy  Assistant 
itective  Research  (USSS). 
[^Cann— Deputy  Assistant 
kVestigations  (USSS). 
i^r— Chief  Counsel.  U.S. 
tee. 


lohn  Magaw 

Director. 
Richard  A. 

Director. 
John ).  KeUe 

Secret  Se 

FOR  ADDITIO^  INFOMMTION  CONTACT: 

Wesley  Bish^>.  Chief.  Personnel 

Division,  Room  901. 1800  G  Street  NW.. 

Washington,  DC  20223.  Telephone  No. 

202-535-563^. 

lohnltSimpa^ 

Director.  I 

[FR  Doc  88-l«^  Filed  6-23-48;  8:45  am] 

MUMQ  COOK  «ii^-a-« 


VETERAN 


Privacy 
System 
Records 


HON 


1974;  AnendnMnt  of 
iMviBea  sysMSfi  or 


Notice  is  hiebeby  given  that  the 
Veterans  Adtsinistration  is  revising 
certain  paragi^phs  and  is  considering 
the  addition  Of  fourteen  new  routine  use 
statements  iQ  the  system  of  records 
entitled,  "Vettran's  Spouse  or 
Dependent  Civilian  Health  and  Medical 
Care  Record$-VA"  (54VA136)  which  is 
set  forth  on  pages  793  and  794  of  the 
Federal  Register  publication,  "Privacy 
Act  Issuance^  1986  Compilation, 
Volume  V."  the  system  is  being 
amended  to  Change  the  location  of  the 
records,  to  tnt^lude  record  information 
that  is  stored  in  a  computer,  and  to 
include  claimi  and  payment  information 
that  will  be  obtained  from  the  Office  of 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (OCHAMPUS). 
The  system  iho  is  being  rewrritten  in 
order  to  better  identify  to  the  public  the 
types  of  records  that  are  being 
maintained  by  the  VA. 

The  purpose  of  this  system  of  records 
is  to  document  and  store  information 
concerning  individuals  who  have  made 
application  for  health  care  beneHtu 
under  the  Civilian  Health  and  Medical 
Program  of  the  Veterans  Administration 
(CHAMPVA).  Title  38.  Umted  States 


Code,  section  613  authorizes  health  care 
for  the  following  persons  provided  they 
are  not  eligible  for  medical  care  under 
the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS),  or  Medicare: 

•  The  spouse  or  child  of  a  veteran 
who  has  a  total  disability,  permanent  in 
nature,  resulting  from  a  service- 
connected  disability; 

•  The  survTvrng  spouse  or  child  of  a 
veteran  who  died  as  a  result  of  a 
service-connected  disability,  or  who  at 
tlw  time  (A  death  had  a  total  disability, 
permanent  in  natme,  resulting  from  a 
service-connected  disability;  and 

•  The  surviving  spouse  or  child  of  a 
person  who  died  in  the  active  military, 
naval,  or  air  service  m  the  Hne  of  doty 
and  not  due  to  such  person's  own 
misconduct. 

Eligibility  for  CHAMP  VA  benefits  is 
determined  by  the  VA  and  beneficiaries 
obtain  their  medical  care  from  imvate 
health  care  providers.  Under  an 
agreement  between  the  VA  and  the 
Department  of  Defense,  payment  or 
reimbursement  for  the  costs  of 
CHAMPVA  care  is  under  the  overall 
jurisdiction  of  the  OCHAMPUS.  Benefits 
are  paid  in  the  same  maimer  and  under 
the  same  conditions  as  benefits  are 
provided  to  the  dependents  of  retirees 
and  survivors  of  deceased  members  of 
the  uniformed  services  under 
CHAMPUS.  OCHAMPUS  contracts  with 
various  private  organizations,  or  fiscal 
intermediaries,  to  process  and  pay 
CHAMPUS  and  CHAMPVA  claims.  The 
VA  reimburses  the  DoD  on  a  monthly 
basis  for  actual  costs  plus  an 
administrative  fee  for  CHAMPVA 
claims  processed  by  the  OCHAMPUS 
fiscal  intermediaries. 

The  system  is  being  amended  by 
revising  the  paragraphs  for  System 
Location;  Categories  of  Individuals 
Covered  by  the  System;  Categories  of 
Records  in  the  System;  Authority  for 
Maintenance  of  the  System;  Policies  and 
Practices  for  Storing,  Retrieving. 
Accessing,  Retaining  and  Disposiiig  of 
Records  in  the  System;  Notification 
Procedure;  Record  Access  Procedures; 
and  Record  Source  Categories. 

Routine  use  statements  are  being 
added  to  the  system  of  records  to 
provide  for  the  following  disclosures: 
statements  numbered  9, 10, 13. 15  and  16 
provide  for  the  release  of  information  to 
insurance  companies,  employers,  courts, 
boards,  commissions,  consumer 
reporting  agencies,  and  others  in  order 
to  aid  the  VA  in  the  preparation, 
presentaticm,  and  prosecution  of  claims 
authorized  under  Federal,  State,  or  local 
laws  and  rpgnlations;  11  and  12  provide 
for  the  release  of  information  in  order  to 
respond  to  and  comply  with  subpoenas 


issued  by  Federal  and  State  courts;  14 
provides  for  the  release  of  information 
to  the  DoD  and  OCHAMPUS  when  there 
is  a  need  for  information  in  the 
processing  of  a  CHAMPUS/CHAMPVA 
claim;  17  provides  for  the  disclosure  to  a 
third  party  of  the  amount  of  a  claimant's 
VA  monetary  benefits;  IB  provides  for 
disclosures  to  Federal  agencies  for 
research  purposes;  19  provides  for  the 
disclo8iu«  of  information  to  accredited 
service  organizations,  VA  approved 
claims  agents  and  attorneys  acting 
under  a  declaration  of  representation;  20 
provides  for  the  disclosure  of 
information  to  a  VA  Federal  fiduciary  or 
a  guardian  ad  litem  in  relation  to  his  or 
her  representation  of  a  beneficiary;  21 
provides  for  reporting  to  the  Internal 
Revenue  Service  as  a  report  of  income 
the  amount  of  a  claimant's  indebtedness 
which  is  waived  or  con^Mtmiised;  22 
provides  for  the  reporting  of  information 
concerning  a  claimant's  overdue 
indebtedness  to  the  Internal  Revenue 
Service  for  the  collection  of  the  amount 
by  withholding  of  the  person's  Federal 
income  tax  refund. 

The  system  location  has  been  changed 
to  the  CHAMPVA  Center  at  the  VA 
Medical  Center  located  in  Denver, 
Colorado.  Previously,  eligibility  was 
determined  and  records  established  at 
all  VA  medical  facilities. 

The  record  includes  application  and 
eligibility  information;  correspondence 
with  the  OCHAMPUS,  health  care 
providerst  insurance  companies, 
employers,  etc  concerning  claims  and 
eligibility  information;  and 
correspondence  with  the  applicant  and 
the  veteran  who  is  the  individual's 
sponsor.  The  description  of  the  record 
information  has  been  rewritten  to 
include  claims  and  payment  information 
obtained  fropi  the  OCHAMPUS. 

A  "Report  of  Altered  System"  and  an 
advance  copy  of  the  revised  system 
notice  have  been  sent  to  the  Speaker  of 
the  House,  the  President  of  the  Senate, 
and  the  Office  of  Management  and 
Budget  (OMB),  as  required  by  5  U.S.C. 
552a  (o)  (Privacy  Act)  and  guidelines 
issued  by  the  OMB  (50  FR  52730), 
December  24. 1985. 

The  OMB  requires  that  an  altered 
system  report  be  distributed  not  later 
than  60  days  prior  to  the  implementation 
of  an  altered  system.  The  Office  of 
Management  and  Budget  has  been 
requested  to  waive  this  requirement 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  this  system  of 
records  to  the  Administrator  of  Veterans 
Affairs  (271A),  Veterans  Administration. 
810  Vermont  Avenue  NW.,  Washington. 
DC  20420.  All  relevant  material  received 
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before  July  25, 1988  will  be  considered. 
All  written  comments  received  will  be 
available  for  public  inspection  only  in 
room  132  of  the  above  address  between 
the  hours  of  ftOO  a.m.  and  4:30  p.m., 
Monday  through  Friday  (except 
holidays],  until  August  8, 1988. 

If  no  public  comment  is  received 
during  the  30-day  review  period  allowed 
for  public  comment,  or  unless  otherwise 
published  in  the  Federal  Register  by  the 
VA.  the  routine  use  statements  included 
herein  are  effective  July  25. 1988. 

Approved:  June  16, 198a 
Thomas  K.  Tuniage, 
Administrator. 

Notice  of  Amendments  to  System  of 
Records 

The  system  identified  as  54VA136, 
"Veteran's  Spouse  or  Dependent 
Civilian  Health  and  Medical  Care 
Records-VA".  appearing  on  pages  793  to 
794  of  the  Federal  Register  publication, 
"Privacy  Act  Issuances,  1986 
Compilation,  Volume  V"  is  revised  as 
follows: 

SYSTEM  name: 

Veteran's  Spouse  or  Dependent 
Civilian  Health  and  Medical  Care 
Records-VA. 

SYSTEM  LOCATKMI: 

Paper  and  computer  records  are 
maintained  at  the  CHAMPVA  (Civilian 
Health  and  Medical  Program  of  the 
Veterans  Administration)  Center,  VA 
Medical  Center.  1055  Clermont  Street, 
Denver.  CO  80220. 

CATEQOmES  OF  IMMVIOUALS  COVERED  BY  .THE 
SYSTEM: 

Eligible  beneficiaries  and  all 
individuals  who  seek  health  care  under 
Title  38.  United  States  Code,  section  613. 
including: 

1.  The  spouse  or  child  of  a  veteran 
who  has  a  total  disability,  permanent  in 
nature,  resulting  from  a  service- 
connected  disability; 

2.  The  surviving  spouse  or  child  of  a 
veteran  who  died  as  a  result  of  a 
service-connected  disability,  or  who  at 
the  time  of  death  had  a  total  disability, 
permanent  in  nature,  resulting  from  a 
service-connected  disabihty; 

3.  The  surviving  spouse  or  child  of  a 
person  who  died  in  the  active  military, 
naval,  or  air  service  in  the  line  of  duty 
and  not  due  to  such  person's  own 
misconduct:  and  who  are  eligible  for 
medical  care  under  CHAMPUS  (Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Services)  or  Medicare. 

4.  The  veteran  sponsor  of  the  spouse 
or  child. 
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CATEOOMES  OP  RSCONOS  M  THt  SYSTEM: 

Records  maintain  in  the  system 
include  medical  benefit  application  and 
eligibility  information  concerning  the 
spouse  and/or  dependent(8)  and  the 
veteran  sponsor,  correspondence 

I  concerning  the  individuals,  and 
documents  pertaining  to  claims  for 
medical  services  and  information 
related  to  claims  processing  and  third 
party  liability  recovery  actions  taken  by 
the  VA  and/or  the  OCHAMPUS  which 

I  may  include  the  name,  address,  and 
other  identifying  information  concerning 

[  health  care  providers,  amounts  claimed 
and  paid  for  the  health  care  services, 
medical  records,  and  treatment  and 
payment  dates.  The  record  may  include 
veteran,  spouse  and/or  dependent 
identifying  information  (e.g..  name, 
address,  social  security  number,  VA 
claims  file  number,  date  of  birth]  and 
military  service  information  concerning 
the  veteran  sponsor  (e.g.,  dates,  branch 
and  character  of  service,  medical 
information). 

AUTHonrrY  foa  maintenance  of  the 
system: 

Title  38.  United  States  Code,  Chapter 
3,  section  210(c)(1),  and  Chapter  17, 
section  613. 

WHiTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINQ  CATEGORIES  OF 
I  USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

9.  Any  relevant  information  may  be 
disclosed  to  attorneys,  insurance 
companies,  employers,  and  to  courts, 
boards,  or  commissions;  such 
disclosures  may  be  made  only  to  the 
extent  necessary  to  aid  the  Veterans 
Administration  in  preparation, 
presentation,  and  prosecution  of  claims 
authorized  under  Federal.  State,  or  local 
laws,  and  regulations  promulgated 
thereunder. 

10.  Any  information  in  this  system 
may  be  disclosed  to  the  United  States 
Department  of  Justice  or  United  States 
Attorneys  in  order  for  the  foregoing 
parties  to  prosecute  or  defend  litigation 
involving  or  pertaining  to  the  United 
States. 

11.  Any  information  in  this  system 
may  be  disclosed  to  a  Federal  grand 
jury,  a  Federal  court  or  a  party  in 
litigation,  or  a  Federal  agency  or  party 
to  an  administrative  proceeding  being 
conducted  by  a  Federal  agency,  in  order 
for  the  VA  to  respond  to  and  comply  ' 
with  the  issuance  of  a  Federal  subpoena. 

12.  Any  information  in  this  system 
may  be  disclosed  to  a  State  or  municipal 
grand  jury,  a  State  or  municipal  court  or 
a  party  in  litigation,  or  to  a  State  or 
municipal  administrative  agency 
functioning  in  a  quasi-judicial  capacity 


or  a  party  to  a  proceeding  being 
conducted  by  such  agency,  in  order  for 
the  VA  to  respond  to  and  comply  with 
the  issuance  of  a  State  or  municipal 
subpoena;  provided  that  any  disclosure 
of  claimant  information  made  under  this 
routine  use  must  comply  with  the 
provisions  of  38  CFR  1.511. 

13.  Any  information  concerning  the 
claimant's  indebtedness  to  the  United 
States  by  virtue  of  a  person's 
participation  in  a  benefits  program 
administered  by  the  VA.  including 
personal  information  obtained  from 
other  Federal  agencies  through  computer 
matching  programs,  may  be  disclosed  to 
any  third  party,  except  consumer 
reporting  agencies,  in  connection  with 
any  proceeding  for  the  collection  of  any 
amount  owed  to  the  United  States. 
Purposes  of  these  disclosures  may  be  to 
assist  the  VA  in  collection  of  costs  of 
services  provided  individuals  not 
entitled  to  such  services  and  to  initiate 
legal  actions  for  prosecuting  individuals 
who  willfully  or  fraudulently  obtain 
Title  38  benefits  without  entitlement. 
This  disclosure  is  consistent  with  38 
U.S.C.  3301(b)(6). 

14.  Any  relevant  information  may  be 
disclosed  to  the  Department  of  Defense, 
Office  of  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(OCHAMPUS)  and  OCHAMPUS  fiscal 
intermediaries,  and  the  Defense 
Eligibilify  Enrollment  Reporting  System 
(DEERS)  to  the  extent  necessary  to 
determine  eligibilityfor  CHAMPVA  or 
CHAMPUS  benefits,  to  develop  and 
process  CHAMPVA  or  CHAMPUS 
claims,  and  to  develop  cost  recovery 
actions  for  claims  involving  individuals 
not  eligible  for  the  services  or  claims 
involving  potential  third  party  liability. 

15.  The  name  and  address  of  a  veteran 
or  dependent,  and  other  information  as 
is  reasonably  necessary  to  identify  such 
individual,  may  be  disclosed  to  a 
consumer  reporting  agency  for  the 
purpose  of  locating  the  individual  or 
obtaining  a  consumer  report  to 
determine  the  ability  of  the  individual  to 
repay  an  indebtedness  to  the  United 
States  arising  by  virtue  o(  the 
individual's  participation  in  a  benefits 
program  administered  by  the  VA, 
provided  that  the  requirements  of  38 
U.S.C.  3301(g)(2)  have  been  met. 

16.  The  name  and  address  of  a  veteran 
or  dependent,  other  information  as  is 
reasonably  necessary  to  identify  such 
individual,  including  personal 
information  obtained  from  other  Federal 
agencies  through  computer  matching 
programs,  and  any  information 
concerning  the  individual's 
indebtedness  to  the  United  States  by 
virtue  of  the  person's  participation  in  a 
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it  agency,  at  the  written 
I  head  of  that  agency  or 
!  head  of  that  agency  for 
the  purpose  <>f  conducting  government 
research  necessary  to  accompUsh  a 
statutory  puiiilose  of  that  agency. 

19.  Any  in^nnation  in  this  system 
relevant  to  ai^Iaim  of  a  veteran  or 
dependent,  such  as  the  name,  address, 
the  basis  ana  nature  of  a  claim,  amount 
of  benefit  payment  information,  medical 
information  itd  military  service  and 
active  duty  sisparation  information  may 
be  disclosed  at  the  request  of  the 
claimant  to  aqcredited  service 
organizationi^  VA  approved  claims 
agents  and  anomeys  acting  under  a 
declaration  cm  representation  so  that 
these  individuals  can  aid  claimants  in 
the  preparatijon,  presentation  and 
prosecution  0f  claims  under  the  laws 
administered  by  the  VA.  The  name  and 
address  of  a  ^aimant  will  not,  however, 
be  disclosed  to  these  individuals  imder 
this  routine  use  if  the  claimant  has  not 
requested  the  assistance  of  an 
accredited  seirvice  organization,  claims 
agent  or  an  aitiomey. 

20.  Any  information  in  this  system 
including  medical  information,  the  basis 
and  nature  of  Iclaim,  the  amount  of 
benefits  and  bersonal  information  may 
be  disclosed  it)  a  VA  Federal  fiduciary 
or  a  guardiaii  pd  litem  in  relation  tahis 
orhw  repres^taBqp  of  a  claimant  only 
to  tb»extent  ilecessary  to  fulfill  the 
duties  of  the  |VA  Federal  fiduciary  or  the 
guardian  ad  i^em. 

21.  The  indlikdduars  name,  address, 
social  security  numbo*  and  the  amount 
(excluding  innrest)  of  any  indebtedness 
which  is  waiv|ed  under  38  U.S.C.  3102, 
compromise^  lander  4  CFR  Part  103, 
otherwise  foMiven,  or  for  which  the 
applicable  st^te  of  limitations  for 
enforcing  coU^ctioil  has  expired,  may  be 
disclosed  to  he  Tireasury  Department, 
Internal  Revi  i«ue  Service,  as  a  report  of 
income  under  126  U.S.C.  61(a)(12). 


iM 

22.  The  name  of  •  veteran  or 
'  dependent,  other  infomtation  as  is 
reasonably  necessary  to  identify  such 
individual,  and  any  other  information 
concerning  dm  indlviduars 
indebtetbieas  by  virtue  of  a  person's 
participation  in  a  benefits  program 
administered  by  the  VA.  may  be 
disclosed  to  the  Treasury  D^»artment, 
Internal  Revenue  Service,  for  the 
collection  of  Title  38,  U.S.C  benefit 
overpayments,  overdue  indebtedness, 
and/or  costs  of  services  provided  to  an 
individual  not  entitled  to  such  services, 
by  the  withholding  of  aU  or  a  portion  of 
the  person's  Federal  income  tax  refund. 

WMJcm  owD  WMCTicM  fon  aroiMwo, 
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record,  riiould  submit  a  writtoi  request 
or  apply  in  person  to  die  Director, 
CHAMPVA  Cmter,  VA  Medical  Center, 
1055  Clermont  Street,  Denver.  Colorado 
8022a  Inquiries  should  include  the 
veteran  sponsor's  full  name  and  social 
security  and  VA  daims  file  numbers, 
and  the  spouse  or  dependent's  name, 
social  security  number  and  return 
addrei|s. 


tTORAOC 

Records  are  stored  in  paper  folders, 
magnetic  discs,  and  magnetic  tape. 

nrnHEVABiUTv: 

Paper  records  are  retrieved  by  name 
or  VA  claims  file  number  or  social 
security  number  of  the  veteran  sponsor. 
Computer  records  are  retrieved  by  name 
or  social  security  number  of  the  the 
veteran  sponsor,  spouse,  and/or 
dependent,  or  VA  claims  file  number  of 
the  veteran  sponsor. 

•AFEOUARDt: 

Records  are  stored  in  locked  file 
cabinets  or  locked  rooms.  Generally,  file 
areas  are  locked  after  normal  duty  hours 
and  the  premises  are  protected  from 
outside  access  by  Federal  Protective 
Service  or  other  security  personnel. 
Access  to  working  spaces  and  record 
storage  areas  is  restricted  to  VA 
employees  on  a  "need-to-know"  basis. 
Access  to  the  computer  room  is 
generally  limited  by  appropriate  locking 
devices  and  restricted  to  authorized  VA 
employees  and  vendor  personnel.  ADP 
peripheral  devices  are  generally  placed 
in  secure  areas  (areas  diat  are  locked  or 
have  limited  access)  or  are  otherwise 
protected.  Information  in  the  computer 
system  may  be  accessed  by  authorized 
VA  employees  by  a  series  of 
individually  unique  passwords/codes. 


Records  are  maintained  and  disposed 
of  in  accordance  with  records 
disposition  authority  approved  by  the 
Archivist  of  the  United  States. 


wonwcATioii  mociDum. 

An  individual  who  wishes  to 
determine  whether  a  record  is  being 
maintained  in  this  system  under  his  or 
her  name  or  other  personal  identifier,  or 
wants  to  determine  the  contents  of  such 


An  individual  who  seeks  acess  to 
records  maintained  under  his  or  her 
name  in  this  system  may  write  or  visit 
the  Director,  CHAMPVA  Center. 


The  veteran  sponsor,  spouse  and/or 
dependent,  military  service 
departments,  private  medical  facilities 
and  health  care  professionals. 
Department  of  Defense,  Office  of 
Civilian  Health  and  Medical  Program  of 
the  Uniform  Services  and  CHAMPUS 
fiscal  intermediaries,  DoD  Defense 
Eligibility  Enrollment  Reporting  System 
(DEERS).  other  Federal  agencies,  VA 
regional  offices,  and  Department  of 
Veterans  Benefits  automated  record 
systems. 

(FR  Doc.  88-14242  Filed  6-23-88;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlkHHe  Service 

Devetopment  of  Permit  PoNcy  For 
Giant  Pandas  Imports  For  Temporary 
ExhR>ition  Purpoees 

AQENCV:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  development  of  permit 

policy  for  giant  pandas  imports  for 

temporary  exhibition  purposes. 


:  The  U.S.  Fish  and  Wildlife 
Service  announces  that  it  is  evaluating 
all  available  information  and  existing 
policies  and  guidelines  relating  to 
consideration  of  further  permit 
applications  for  import  of  giant  pandas 
for  temporary  exhibition  loans.  Review 
and  processing  of  any  further  such 
permit  applications  is  being  temporary 
suspended  until  the  evaluation  is 
complete  and  any  necessary  new 
policies  or  guidelines  are  developed. 
Public  comments  are  solicited. 
DATfcS:  Comments  will  be  accepted  until 
further  notice. 

AOOMCSS:  Comments  may  be  submitted 
to  the  Office  of  Management  Authority, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
27329,  Washington,  DC  20038-7329. 
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MarskaH  P.  Jaws.  CU^  Office  of 
MaaagBaent  Aathority,  al  Iba  addrew 
abo««.  tekphona  (202)  343-49M. 

iw  past  few  aiea^  pmpo«ys  for 
teaiparary  exkibitfoa  taans  of  giant 
paadaa  {Ailanpoda  mehaohmodS  iMve 
becoae  aa  iucreaaingly  oontotivereiai 
issue.  The  giant  panda  is  subject  to  strict 
U.S.  and  international  protection  by  its 
listing  as  an  endangered  spedes  under 
the  U.S.  Endangered  Spedes  Act  (Act), 
and  Its  indashni  on  A^ienffiz  I  to  llie 
GoRvention  on  InteRiauOiial  Trade  in 
Endangered  Spedes  of  WfM  Patrna  and 
Flora  (Convention).  The  Fish  and 
WUdlife  Servka  (Senrioe)  kaa  the 
respnasibaity  lo  —f"'-^  paada  lo«u  to 
institutions  in  the  Uatted  States  by 
deciding  whether  ta  pant  Mport 
permits  required  hf  the  Act  aad  the 
ConventiiML  The  Service  believes  that 
its  existiag  ragalatioBs  aad  gaidelinefl 
undar  the  Act  aad  the  CaawaaUea  ha«e 
been  JufBcieat  fir  panda  ia^MTt  pecMJt 
decisions  aude  to  date  (two  ia  lflM» 
thrac  in  1087.  and  one  ia  1M4). 

Hawevec;  the  Service  has  received 
reparts  ihat  as  aMiiy  as  a»  additionl 
institutions  may  now  be  negotiating 
with  the  People's  Republic  of  China  to 
arrange  panda  loans,  posing  new, 
cumulative  threats  to  the  wild  and 
"^T" —  rnralntiana  nf  thr  sprrii  s 
Several  international  conservation 
orgnaiiaBuiis  ha^e  rewwaawiided  that 
such  loans  must  be  curtailed,  and  expert 
opinion  increatfegly  suggests  that  fiitm« 
loans,  if  not  stactly  controlled,  may  be 
harmful  to  die  spedes.  Sbice  a  laige 
percentage  of  the  Inslitutioiis  whidi  aiay 
seek  loans  are  from  the  United  States, 
the  Sarvtee  aiaat  casyfayy  evaluate  tbts 


new  infomatian  to  ansuK  that  ks 
permitting  artlans  dbnt  fseaiHn  sneh 
hacarful  efiects.  Tfaeasfan  on  fuaa  t, 

igaa  tW  Obector  af  Aa  Semce 
suspended  further  review  and 
proeesaing  of  aew  panda  laan  pennit 
applications  untH  addilianal  inintmation 
is  evaluMed  and  coaadativa  efiscis 
— ■] — -■  •^'-  "Ti'T-ilTlnisIni  nntii  ii 
announces  the  Inaa  A,  UM,  saspsiiiiiHi 
and  describes  the  evalnaHon  psecass  to 
be  completed  by  the  Serviea. 

Before  any  inpert  pernit  can  be 
granted,  it  auist  be  reviewed  in  teons  of 
the  applicobte  imaireannts  ef  the 
Convention  and  the  Act  laaaanoe  of  an 
import  permit  under  the  Convention 
requires  prior  findings  that  (1)  Hie 
import  woidd  not  be  for  primarily 
commercial  purposes:  (2)  the  vtapmX 
would  not  be  for  purposes  detrinwntal  to 
the  SMTVival  of  the  species:  and  (3)  the 
permit  ^rT****— **  ceuU  suitably  hoase 
and  care  for  the  animals.  Issuance  of  a 
permit  under  the  Ad  requires  prior 
determinations  that,  among  other  things: 
(1)  The  inqKirt  would  be  for  scientific 
pinposas  or  to  enhance  the  propagation 
or  survival  of  the  spedes,  in  a  manner 
consistent  with  die  purposes  and 
polidss  ei  the  Act:  and  (2)  approval  of 
the  import  would  not  be  U(ely  to 
jeopardize  the  continued  existence  of 
the  spedes.  These  requirements  are 
further  inpieniented  by  appiicatioa 
requiffiiaiaiH  aadiaauMwe  criteria 
finmd  in  SO  CFS  17.21. 17.22. 23.14  and 
23.1iL 

Prior  te  nakhig  any  farther  dedsions 
on  panda  imports,  the  Service  is 
evaioeting  ul  available  information  on 
the  potential  effects  of  fivther  loans  on 
the  wild  and  captive  populations  of 


giaiii  panoas,  iiiuuQing  the  cumulative 
impacts  of  the  anticipated  increasing 
number  cf  loan  requests.  The  Service 
has  also  initiated  a  review  of  its  current 
policies  and  gnidelines  as  they  relate  to 
future  determinations  on  panda  permit 
applications  for  temporary  exhibition 
purposes. 

AccOEdii^y.  the  Service  is  suspending 
the  review  and  piiocesriag  of  any  further 
permit  appficaiions  for  pa«iffn  imports 
far  temporaiy  exhibttioa  loans  until  the 
evaluafions  descrflted  above  are 
completed.  The  Service  intends  te 
complete  the  review  and  develop  any 
new  polides  or  guidelines  as  qidckly  as 
possible.  Interested  oiganixatiens  and 
members  of  the  pid>lic  are  invited  to 
comment  on  tba  appBcability  of  the  Ad 
and  Convention  requirements  listed 
above  to  temponaiy  giant  paoda 
exhibitions,  as  wefl  as  any  other  issues 
which  the  Service  ■hpuld  consider  ia 
undertaking  tfiis  review.  A  proposed 
policy  win  also  be  publiriied  for  public 
review  as  soon  as  it  is  available. 

Authoc  TUs  notice  was  prepared  by 
Marshall  P.  Jooea.  Chiet  Office  of 
Management  Aathority.  US.  Fish  and 
WildliCs  Sarvics;  Washk^taa.  DC  20240 
(202)  343-4068  or  FTSMS-Mtt). 

Authority:  The  aathority  far  this 
action  is  the  Badanpsred  Spedes  Ad 
and  the  ConventieB  on  hdetnational 

Trade  in  Fad  sng i  Spedes  cfWftid 

Faana  said  Flan  (a  treaty  to  wUdi  die 
U.S.  is  e  party}. 

Dated:  ^me  20, 1988 
ftaalcOuakle. 

Director.  Pkb  and  Wildlife  Service. 

(FH  Doc  a8-1434S  Filfd  6-23^88:  M6  mi) 
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Sunshine  Act  Meetings 


Fadanl  Resiatar 
VoL  53.  Na  122 
Friday.  )une  24.  1968 


THI»  wettof^  of  ttw  FEDERAL  REGISTER 

DSfr  at  inittmu  puHMied 
undv  Ik*  -t$ewenMiMnt  in  ttw  SumMw 
Ad"  (Putk  JU.  94^0^  5  U&C  56eb(4(3). 


TIMC  ANB  MTK  MMO  a-BL,  Jime  291  igaa 
KACC  Hearing  Room  (tecr  1100  L 
Street,  NWLj  Washington.  DC  20573- 

0001.        I! 

STATUS:  Part  of  the  meeting  will  be  open 
to  the  public.  The  rest  of  the  meeting 
will  be  cloaad  to  the  public 

IT^I 


ParOm  Opetiito  a»Ptib/ic 

1.  PS-i7— Anek  Detention  Charges  at  Weal 
Coatt  Port8-pf>etition  Filed  by  the  Waterfront 
Rait  Truckei«i  Union,  and  Pl-«8— Truck 
Detention  ClUrges  at  CaHfomia  Portft— 
PMiUon  FIMliy  tha  Caiifomia  Thtddag 
Aaaodation-l-iGnnidBntlaB  of  Commenta. 

Portions  Ch^  to  the  Public 

1.  Totem  Qiean  Trailer  Express.  Inc..  7.S 
Percent  Genital  Rate  Increase  in  ite  Alaska 
Trade  Tariff  |1<MC-F  No.  4. 

2.  Puerto  Hito  Maritime  Shipping 
Authority— ^Bva  Percent  General  Rate 
Increase  in  i^  Puerto  Rico/ Virgin  Islands 
Tariff  FMC-^INo.  8. 

3.  Aloha  Pacific  Cruises— Certificate 
(Performance). 

4.  Docket  Np.  87-13— Pate  Stevedore 
Company  of  Mobile,  et  al.  v.  The  Alabama 
State  Docks  Department  et  al,  and  Docket 
No.  87-17— Atlantic  &  Gulf  Stevedores  of 
Alabama  and  Alabama  Insurance  Guaranty 
Association  v.  The  Alabama  State  Docks 
Department  «nd  Aetna  Casualty  k  Surety 
Company— (Consideration  of  the  Record. 

5.  Docket  lilp.  87-14— Banfi  Products 
Cotporation-f-Possible  Violations  of  section 
IS,  Initial  Pangraph.  Shipping  Act  1916  and 
section  10(aMl)  of  the  Shipping  Act  of  1964— 
Motion  to  Arjiimd  Order  of  Investigation. 

CONTACT  p4$SON  FON  MORE 

mroRMATKMc  Joseph  C.  Polking. 
Secretary.  (jaOZ)  523-5725. 
Joseph  C  Poi|king. 

Secretary.     { ', 

|FR  Doc.  88-1440  Filed  6-22-88: 3:29  pm] 

BiUJNQCOKi 


LUNQ  COK  ttjfr^l 
EIQHBOIIHQOOn 


NCIQHBOflHOOO  REINVESTMENT 
CONPORATldl 

Board  Meeting 

TIMS  AND  OKtt:  7:30  a.m..  Monday,  June 


27,1988. 


Const!  tutioi 


Fed0tal  Reserve  System  20th  ft 
NW.,  Martin  Building. 


Terraca  Level  Blue  Room.  Washington. 
DC.  20551. 
status:  Open. 

CONTACTNnSON  POftMOM 

tNTOWMATlONi  Bonnia  Nanea  Frailer. 

Director  of  Communicalioiu,  376-1623. 

AQCNCv:  Continuation  of  Agenda  Items 

Carried  Forward  From  Meeting  of  June 

21,1988. 

€:anilt- MoCabe. 

Secretary, 

(FR  Doc  88-14441  Filedfr-2»<8a(  3:30  |Mn| 

BIUINO  COOE  7S7fr41-M 

SECUMTieS  AND  EXCHANQE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act  Pub.  L  94-409.  that  the 
Securities  and  Exchange  Commission 
wilt  hold  die  following  meetings  during 
the  week  of  Jtme  27. 1988. 

An  open  meeting  will  be  heM  on 
Thursday.  June  30, 1988,  at  10«0  a.m., 
followed  by  a  closed  meeting. 

The  Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(cj  (4),  (8).  (9)(A)  and  (10)  and  17 
CFR  20a402(a)  (4),  (8),  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Grundfest  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  June 
30, 1988.  at  10:00  a.m.,  will  be: 

Consideration  of  whether  to  publish  a 
release  proposing  two  alternatives  to  provide 
for  automatic  effectiveness  of  post-effective 
amendments  RIed  to  provide  required 
financial  statements,  financial  information 
and  textual  infonnation  related  to  significant 
acquisitions  by  limited  partnerships.  For 
further  information,  please  contact  Sarah  A. 
Miller  at  (202)  272-2588. 

The  subject  matter  of  the  closed  f 
meeting  sdieduled  for  Thursday,  Jtuie 
30, 1968,  following  the  10:00  a.m.  open 
meeting,  will  be: 


^ 


POnnal  order  of  iovestigatiaa 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Instltutloa  of  administrative  proceedii^  of 
an  enCorctment  nature. 

Institution  of  ii^uacUve  aclioaa. 

LlUgatloaniattw. 

Opinion. 

At  tfanas  diangea  in  Commissloir 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
mformation  and  to  ascertain  what,  if 
any,  matters:  hav»bc«a  added,  deiiried 
or  postponed,  please  contact  AUen 
Adkins  at  (202)  272-2014. 
lonathaaG.Kals. 
Secretary. 
)une  21. 1968. 
[FR  Doc.  8S-14434  Filed  *~2A-m  3:2»  pm) 

BNJJNQ  COOK  iHHm 

LEOAL  S«VICES  CONPORATION,  BOARD 

OF  DMECTORS  MOTMQ 


)  DATC  The  open  BieetiRg  of  the 
Board  of  Dtractors  wtU  oonmence  at 
MO  p.m.  on  Friday.  July  1. 1988,  and 
continue  until  all  official  business  is 
completed.  An  Executive  Session  will  be 
held  immediately  following  the  open 
meeting,  if  appn^riate. 

FLACe  Loews  L'Enfant  Maza  Hotel. 
Ballroom  B,  480  L'Enfant  Haza  SW.. 
Washington.  DC  20024. 

STATUS  OF  MOTINQ:  Open  [A  portion  of 
the  meeting  is  to  be  closed  to  discuss 
personnel  and  litigation  matters  under 
The  Government  in  the  Sunshine  Act  [5 
U.S.C.  552b{c)  (2).  (6).  (9)  and  (10)]  and 
45  CFR  1622.5  (a),  (e).  (g)  and  (h)]. 

MATTERS  TO  BE  CONStDERED: 

Board  of  Directors  Meeting  (Open) 

1.  Approval  of  Agenda 

2.  Performance  Review  of  the 
President  of  the  Corporation  and 
Possible  Action  on  Such  Review 

3.  Discussion  and  Action  on  New 
Personnel  Discussion  and  Public 
Comment  follow  each  item. 

Executive  Session  (Closed) 

1.  Personnel  Litigation  Matters 

2.  New  Persoimel  Reviews 

CONTACT  PERSON  FOR  MORE 
information:  Maureen  R.  Bozell. 
Executive  Office.  (202)  863-1839. 

Date  issued:  June  22, 1966. 
Maureen  R.  Bozell, 
Secretary. 

(FR  Doc.  88-14452  Filed  8-22-68: 54»  pm] 
MLUMO  COOe  7MS41-M 
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VoL  53,  No.  122 
Friday,  June  2«,  1968 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  conections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  con-ections  are  Issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(FRL  3378-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

Correction 

In  rule  document  88-10626  beginning 
on  page  18087  in  the  issue  of  Friday, 


May  20. 1968,  make  the  foUowing 
correction: 

S  52.1881    (ConvdMl] 

On  page  18091,  in  the  third  co|umn,  in 
S  52.1881(a)(8),  in  the  first  line, 
"Washington"  should  read 
"Mcmtgomery". 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Privacy  Act  of  1974;  Revision  of 
System  Notice  09-30-0050 

Correction 

In  notice  document  88-13319  beginning 
on  page  22225  in  the  issue  of  Tuesday, 
June  14, 1988,  make  the  following 
correction: 


The  beading  to  die  document  should 
read  as  set  forth  above.  The  system  of 
records  was  not  deleted.  Only  routine 
use  2  was  deleted  by  the  document. 

muNa  oooc  usmi-o 


MERIT  SYSTEMS  PROTECTION 
BOARD 

6  CFR  Part  1200 

Board  Organteation 

Correction 

In  rule  document  88-13611  beginning 
on  page  22465  in  the  issue  of  Thursday, 
June  16, 1988,  make  the  following 
correction: 

§1200.10    [Corrected] 

On  page  22465,  in  the  third  column,  in 
§  1200.10(g),  in  the  fourth  line,  "action 
the"  should  read  "action  by  the". 

MLLINQ  COOC  1S0641-O 
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Part  II 


Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Part  878 

General  and  Plastic  Surgery  Devices; 
General  Provisions  and  Classifications  of 
51  Devices;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  878  | 

[Docket  No.  7SN-2646]  ' 

General  and  Plastic  Surgery  Devices; 
General  Provisions  and  Classifications 
of  51  Devices 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  classifying  51 
general  and  plastic  surgery  devices.  In 
the  preamble  to  this  rule,  FDA  is 
responding  to  comments  received  on  the 
proposed  regulations  classifying  these 
devices.  This  action  is  the  last  of  the 
umbrella  classification  rules  for  devices 
of  a  type  on  the  market  before 
enactment  of  the  Medical  Device 
Amendi^nts  of  1976. 
EFFECTIVE  DATE:  July  25, 1988. 
FOII  FURTHER  INFORMATION  CONTACT 

Kenneth  A.  Palmer,  Center  for  Devices 
and  Radiological  Health  (HFZ-410], 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7238. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 


A. 
B. 

C. 

D. 


F. 

G. 
H. 
I. 


K. 
L 
M. 

N. 


Background. 

FDA's  Priorities  for  Establishing 
Performance  Standards. 
Devices  Not  Being  Classified  at  This 
Time. 

Changes  in  Classifications  in  Final 
Regulations. 

Changes  in  the  Name  of  the  General  and 
Plastic  Surgety  Device  Advisory 
Committee. 

Classification  Regulations  Published  to 
Date. 

Minor  Changes  or  Clarifications. 
Transitional  devices. 
List  of  General  and  Plastic  Surgery 
Devices. 

Summaries  of  Comments  and  FDA's 
Responses  to  Comments.  j 

Exemptions  for  Class  I  Devices. 
References.  1 

Environmental  Impact.  | 

Economic  Impact. 


A.  Background 

In  the  Federal  Register  of  January  19, 
1982  (47  FR  2810-2853),  FDA  published  a 
proposed  rule  containing  general 
provisions  applicable  to  the 
classification  of  general  and  plastic 
siu^ery  devices  and  individual  proposed 
regulations  to  classify  54  general  and 
plastic  surgery  devices  into  one  or  more 
of  three  regulatory  classes:  class  I 
(general  controls],  class  II  (performance 
standards),  and  class  III  (premarket 


approval).  In  this  final  rule,  FDA  it 
classifying  51  devices,  with  23  in  class  I, 
1  device  in  class  I  or  class  II  (depending 
upon  the  specific  characteristics  of  the 
device),  18  devices  in  class  II,  and  9 
devices  in  class  III.  FDA  has  classified 
several  devices  differently  than  had 
been  proposed  and  has  made  other 
changes  in  the  final  rule.  First,  3  of  the  9 
class  III  devices  are  transitional  devices 
that  the  statute  classified  into  class  III 
and  that,  therefore,  were  not  subject  to 
proposed  classification  rules.  Second, 
one  proposed  generic  type  of  device  is 
being  split  into  two  generic  types  of 
devices.  Third,  FDA  plans  to  issoe  new 
proposals  for  three  devices.  Fourth,  to 
allow  time  for  FDA  to  review  additional 
data  on  safety  of  certain  AC-powered 
devices,  FDA  is  postponing  final 
classifications  of  four  devices.  Fifth. 
FDA  is  classifying  into  class  I  the  eye 
pad  as  a  general  and  plastic  surgery 
device,  although  the  proposed  r^ulation 
for  the  device  was  published  in  the 
proposals  on  ophthalmic  devices 
(Docket  No.  78N-3265).  Sixth,  FDA  has 
withdrawn  the  proposed  regulation  for 
one  device. 

Elsewhere  in  this  issue  of  the  Fedard 
Register,  Ida  is  proposing  to  grant  eight 
general  and  plastic  surgery  devices  an 
exemption  finom  the  requirement  of 
premarket  notification. 

Classification  of  medical  devices  in 
commercial  distribution  is  required  by 
section  513  (21  U.S.C.  360c)  of  the 
Medical  Device  Amendments  of  1976 
(Pub.  L  94-295)  (the  amendments)  to  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.a  301-392).  The  effect 
of  classifying  a  device  into  class  I  is  to 
require  that  the  device  continue  to  meet 
only  the  general  controls  applicable  to 
all  devices.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  III  is  to  require  each  manufacturer 
of  the  device  to  submit  to  FDA  a 
premarket  approval  application  that 
includes  information  concerning  safefy 
and  effectiveness  tests  for  the  device. 
For  a  class  III  device  not  considered  a 
new  drug  before  the  amendments  that 
either  was  in  commercial  distribution 
before  May  28, 1976,  or  that  is 
substantially  equivalent  to  a  device  that 
was  in  commercial  distribution  before 
that  date,  each  application  for 
premarket  approval  must  be  submitted 
to  FDA  on  or  before  December  31, 1990, 
or  90  days  after  promulgation  of  a 
separate  regulation  requiring  premarket 
approval  of  the  device,  whichever 
occurs  later.  Devices  that  FDA 
previously  regarded  as  new  drugs,  or 


newly  offered  devices  that  are  not 
substantially  equivalent  to  a  device  that 
was  in  commercial  distribution  before 
the  amendments,  are  classified  by 
statute  into  class  HI  and  already  are 
required  to  have  in  effect  an  approved 
application  for  premarket  approval.  See 
section  520(1)  of  the  act  (21  U.S.C. 
380i(l)). 

The  preamble  to  the  proposed  rule 
described  the  development  of  the 
general  provisions  and  the  proposed 
regulations  to  classify  general  and 
plastic  surgery  devices  and  the  activities 
of  the  General  and  Plastic  Surgery 
Devices  Panel,  an  FDA  advisory 
committee  that  makes  recommendations 
to  FDA  concerning  the  classification  of 
general  and  plastic  surgery  devices. 
FDA  provided  a  period  of  160  days  for 
interested  persons  to  submit  written 
conaments  on  these  proposed 
regnlations.  The  comments  received  are 
discussed  below. 

B.  FDA's  Priorities  for  Establishing 
Performance  Standards 

In  the  Federal  Register  of  October  23, 
1985  (50  FR  43060).  FDA  published  a 
notice,  "Policy  Statement;  Class  II 
Medical  Devices,"  annotmcing  its  policy 
fw  setting  priorities  for  initiating 
proceedings  to  establish  performance 
standards  for  medical  devices  classified 
into  class  II.  Under  the  amendments, 
FDA  is  required  to  establish 
performance  standards  for  class  II 
devices.  At  this  time,  however,  FDA 
does  not  have  the  resources  to  establish 
performance  standards  for  all  of  the 
devices  already  classified  (or  being 
classified)  in  class  II.  Under  the 
amendments,  FDA  is  using  the 
regulatory  controls  of  class  I  to  regulate 
a  device  classified  into  class  II  until  a 
performance  standard  is  established 
under  section  514  of  the  act  (21  U.S.C. 
360d)  for  the  class  II  device. 

In  that  notice,  FDA  announced  it  will 
consider  the  following  factors  when 
setting  priorities  for  estpblishing 
performance  standards  for  class  II 
devices: 

a.  The  seriousness  of  questions 
concerning  the  safety  and  effectiveness 
of  the  device;  the  risks  associated  with 
use  of  the  device;  the  significance  of  a 
device  to  the  public  health;  and  the 
present  and  projected  use  of  the  device. 

b.  The  recommendations  of  FDA's 
advisory  committees. 

c.  The  impact  of  an  FDA  guideline  or 
recommendation. 

d.  Hie  effect  of  a  Federal  standard  or 
other  regulatory  controls  under  an 
authority  other  than  the  act. 

e.  The  impact  of  volimtary  standards. 
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f.  The  impact  of  activities  authorized 
under  the  gf  beral  controls  provisions  of 
the  act.       I ! 

g.  The  effk:t  of  dissemination  of 
information  and  education  efforts. 

h.  The  su^ciency  of  voluntary 
corrective  ajdtions. 

i.  Valid  sit^ntific  evidence  developed 
since  classification. 

j.  The  existence  of  a  petition  for 
reclassincation. 

k.  The  impact  of  any  other  factors  that 
affect  a  device's  safety  or  effectiveness. 

C.  Devices  Nbt  Being  Classified  at  This 
Time 

1.  After  publishing  the  proposed 
regulation  to  classify  the  aorto- 
saphenous  vein  ostia  marker  into  class 
II,  the  agenqy  determined  that  the  device 
is  included,  as  an  accessory,  in  a  generic 
type  of  cardiovascular  device  that  the 
agency  had  lalready  classified  into  class 
II:  S  870.3460  Vascular gmft  prosthesis 
of  6  millimeters  and  greater  diameter 
(February  5.i  isSO;  45  FR  7938).  The 
agency  has  published  in  the  Federal 
Register  a  separate  notice  withdrawing 
this  proposeiq  regulation  (November  6, 
1986;  51  FR  40396).  FDA  has  placed  the 
administratiiue  record  for  the  proposed 
regulation  in  the  administrative  record 
for  tiie  vascular  graft  prosthesis  of  6 
millimeters  and  greater  diameter 
(Docket  No.  ^N-1484). 

2.  FDA  proposed  that  the  following 
three  devicepi  be  classified  into  class  1: 
nonabsorbable  gauze,  surgical  sponge, 
and  wound  dtessing  for  external  use 
(Docket  No.  7!BN-2e66):  hydrophilic 
beads  for  wound  exudate  absorption 
(Docket  No.  plBN-2860):  and  the  porcine 
bum  dressing  (Docket  No.  78N-2670). 
The  agency  has  now  decided  to  issue 
new  proposab  to  classify  these  devices 
in  a  fiiture  iaaue  of  the  Federal  Register. 

3.  FDA  is  postponing  final 
classification  of  four  general  and  plastic 
surgery  devices  pendbig  agency  review 
of  additional  data  concerning  electrical 
safety:  the  surgical  microscope  and  its 
accessories  (Docket  No.  78N-28ei);  AC- 
powered.  battery  powered,  and 
pneumatically  powered  surgical 
instrument  n^0tors  and  their  accessories 
and  attachmento  (Docket  No.  78N-2698); 
the  air  or  AC-powered  operating  table 
and  its  accessories  and  the  air  or  AC- 
powered  opeiiating  chair  and  its 
accessories  {Docket  No.  78N-2705);  and 
ultraviolet  latmps  for  taiming  (Docket 
No.  78N-268t).  (See  comment  28  below 
for  a  discussion  of  how  FDA  has 

.  clarified  its  identification  of  ultraviolet 
lamps  by  treating  those  intended  for 
tanning  in  a  Hfferent  regulation  than 
ultraviolet  la^ps  intended  for  use  in 
activating  a  dhig  in  the  treatment  of 
dermatologioal  disorders.)  FDA  is 


considering  issuance  of  a  proposal  to 
classify  these  four  devices  into  class  L 

D.  Changes  in  Classifications  in  Final 
Regulations 

Based  upon  consideration  of  the 
comments  received  and  additional 
information  before  the  agency,  FDA  has 
placed  several  devices  that  are  listed 
below  in  different  classes  from  those 
proposed.  FDA's  reasons  for  adopting 
classifications  for  these  devices  that 
differ  fit)m  the  proposals  are  provided  in 
this  preamble  under  the  heading  "}. 
Summaries  of  Conunents  and  FDA's 
Responses  to  Comments." 


Devic« 

Proposed 

Fnaldass 

§878.4040    Surgicai 

ll...„ 

II    Surgical 

apparel. 

gowns 
and 
masKs. 
1    Surgical 
apparel 
oltier 
than 
gowns 
and 
masks. 

{878.4200 

II 

1. 

Inkoduction/drainage 

cathetarand 

accessories. 

{878.4350   Qyowrgical 

II,  IN 

It. 

unit  and  aocesaoriea. 

{878.4460    Surgeon's 

II 

1. 

glowe. 

(878.5650    Topical 

II 

M. 

oxygen  chamber  for 

extremities. 

FDA  believes  that  it  is  unnecessary  to 
issue  new  proposed  regulations 
concerning  these  decisions.  The  purpose 
of  pubUshing  a  proposed  regulation  and 
soliciting  comments  is  to  enable  the 
agency  to  determine  whether  its 
proposed  classification  of  a  device  was 
correct.  After  reviewing  the  comments 
submitted  on  a  proposal  or  upon 
reconsideration,  the  agency  may 
determine' that  its  proposed 
classification  is  incorrect  Persons 
interested  in  the  classification  process 
should  anticipate  that  in  a  final 
regulation  a  device  may  be  placed  in  a 
class  different  from  the  one  originally 
proposed.  This  possibilify  was 
specifically  identified  in  the  proposed 
regulations  for  general  and  plastic 
surgery  devices  (see  47  FR  2810;  January 
19, 1982).  Persons  who  disagree  with  a 
final  classification  for  a  device  may 
petition  for  reclassification  of  the  device 
under  Subpart  C  of  21  Part  CFR  860. 

E.  Changes  in  the  Name  of  the  General 
and  Plastic  Surgery  Device  Advisory 
Committee 

FDA  has  periodically  restructured  its 
advisory  panels  for  device 


classification.  Most  recently,  on  April 
14, 1984.  FDA  established  the  General 
and  Plastic  Surgery  Devices  Panel  (the 
Panel)  (see  49  FR  17446;  April  24. 1984). 
The  new  panel  performs  the  same 
functions  with  respect  to  general  and 
plastic  surgery  deviceS'as  did  its 
predecessors,  the  General  and  Plastic 
Surgery  Device  Classification  Panel 
(1976-78)  and  the  Suigical  and 
Rehabilitation  Devices  Panel  (1978-84). 

F.  Clas^cation  Regulations  Published 
to  Date 

The  following  table  shows  the  current 
structure  of  the  advisory  committees 
involved  with  the  classification  of 
medical  devices  and  a  list  of  all 
proposed  and  final  classification 
regulations  published  to  date: 


Panel  name 


Circulatory 

Devices 

Panel. 
Clinical 

Ctiemistry 

and 

Clinical 

Toxicology 

Devices 

Panel. 
Hematology 

and 

Pathology 

Devices 

Panel. 
General 

Hospital 

and 

Personal 

Use 

Devices 


Pubkcalion  date  in  Federal 
Register 


Gastroenter- 
ology- 
Urology 
Devices 


Immunology 
Devices 


Microbiology 
Devices 


OkMtetrlcs- 

Gynecolo- 

gy  Devices 

Panel. 
Radiotogic 

Devices 

Panel. 
Ophthalmic 

Devices 

Panel. 

Ear,  Nose, 
and  Throat 
Devices 
Panel. 

Dental 
Devices 
Panel 


March  9.  1979.  44  FR  13284-13434 
(propoaals);  Februwy  5.  1980.  45 
FR  7904-7971  (final  regulations). 

Febnjary  2.  1982.  47  FR  4802-4929 
(proposals);  May  1.  1987.  52  FR 
16102-16138  (final  regulalions). 


September  11.  1979.  44  FR  53063 
(proposals):  September  12.  1980. 
45  FR  60576-60651  (final  regUa- 
lions). 

August  24.  1979.  44  FR  49644- 
49954  (proposals);  October  21. 
1980,  45  FR  69678-60737  (final 
rsgulalione). 


January  23.  1981.  46  FR  7562-7641 
(proposals):  November  23,  1963. 
48  FR  53012-53029  (final  regula- 
tions). 

April  22.  1980.  45  FR  27204-27359 
(proposals):  November  9,  1962,  47 
FR    50814-50840    (final    regula- 
tions). 
Da     . 


April  3.  1979.  44  FR  19694-19971 
(proposals):  Febnjary  26.  1980.  45 
FR  12682-12720  (find  regula- 
tions). 

January  29,  1982,  47  FR  4406-4451 
(proposals);  January  20.  1988.  53 
FR  1554-1571  (final  regulations). 

January  26.  1982.  47  FR  3694-3749 
(proposals):  September  2.  1967, 
52  FR  33346-33383  (final  regula- 
tions). 

January  22.  1982.  47  FR  3280-3325 
(proposals);  November  6.  1986.  51 
FR  40378  (final  regulations). 

December  30.  1980.  45  FR  85962- 
86168  (proposals):  August  12. 
1987.  52  FR  30062-30106  (final 
regulations). 
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Panel  name 

Publication  date  in  Federal 
Register 

Anesthesiol- 

November 2.  1979.  44  FR  63292- 

ogy  and 

63426  (proposals):  July  16.  1982, 

Respirato- 

47 FR  31130-31150  (final  regula- 

ry Therapy 

tions). 

Devices 

Panel. 

Neurological 

November  23,  1978.  43  FR  54640- 

Devices 

55732  (proposals);  September  4. 

Panel. 

1979,  44   FR  51726-51778  (finai 

regulations). 

Orthopedic 

August   28,    1979,    44    FR    50458- 

and 

50537  (proposals):  November  23. 

Rehabilita- 

1963, 48  FR  53032-53054  (finai 

tion 

regulations). 

Devices 

1 

Panel 

(Physical 

Medicine 

Devices). 

Orthopedic 

July  2,  1982,  47  FR  29052-29140 

and 

(proposals):   September  4,   1967. 

Rehabilita- 

52  FR  33686-33711  («nal  regui»- 

*   tion 

tions). 

Devices 

Panel 

(Orthope- 

dic 

Devices). 

Ganenlantt 

January  19.  19B2.  47  FR  2810-2853 

Ptaatic 

tt)ropOMb):  (fmen  dale  ofpMkx- 

s«»9«y 

DavicM 

reguialiona). 

PanM. 

G.  Minor  Changes  or  Clarifications 

Occasionally  the  agency  has  made 
minor  changes  in  the  name  of  a  generic 
type  of  device  or  its  identification  to 
clarify  the  final  regulation.  Additionally, 
the  ageiM9  is  adding  1 67&3  to  explain 
the  various  effective  dates  for  premaricet 
approval  requirements  for  devices 
classified  into  class  III.  FDA  also  is 
adding  a  new  paragraph  (c)  in  the 
classification  regulation  for  each  device 
classified  into  class  lU  to  declare,  where 
applicable,  the  effective  date  for 
premarket  approval  requirements  for  the 
device. 

H.  Transitional  Devices 

The  amendments  indnded  transitional 
provisions  applicable  to  devices 
intended  for  human  use  that  were 
declared  to  be  drugs  before  enactment 
of  the  amendments.  (See  section 
520(IK1)  of  the  act  (21  U.S.C  360i(!)(l).} 


The  transitional  provisions  assure  that 
devices  formerly  regarded  as  drugs 
continue  to  be  subject  to  appropriate 
regulatory  controls  as  the  amendments 
are  being  implemented.  Thus,  ^e  statute 
classifies  a  device  previously 
considered  a  new  tjrug  into  class  m 
unless  the  agency  in  response  to  a 
petition  redassifies  it  into  class  I  or 
class  II. 

Liquid  silicone  for  injection  is  an 
investigational  transitional  general  and 
plastic  surgery  device  that  is  not  in 
commerical  distribution.  Accordingly, 
although  this  device  is  dassified  by 
statute  as  a  class  lU  device.  FDA  will 
not  publish  a  final  dassification 
regulation  describing  the  device's 
statutory  dassification  into  class  III 
unless  the  agency  approves  an 
application  for  premarket  approval  for 
this  device. 

FDA  is  including  in  this  final  rule 
sections  codifying  the  statutory 
classification  into  class  III  of  the 
following  three  commercially 
distributed,  transitional  general  and 
plastic  surgery  devices;  these  devices 
were  the  snbiect  of  a  Federal  Register 
notice  (December  16, 1977;  42  FR  63472) 
on  their  former  status  as  new  drugs: 
absorbable  powder  for  hibricathig  a 
surgeon's  glove  (§  878.4480),  the 
absorbable  hemostatic  agent  and 
dressing  (§  878.44g(^  and 
polytetraflnoroethylene  injectable 
(S  878.4520). 

FDA  will  deal  with  the  classification 
of  absorbable  and  nonabsotbable 
sutures  in  a  future  Federal  Register 
document  These  sutures  are  transitional 
devices  that  have  been  classified  into 
class  m  by  section  5200)  of  the  act 
However,  at  this  time,  the  agmcy  is 
considning  petitions  under  section 
520(1)  of  tiie  act  seeking  reclassification 
of  certain  of  these  sotores.  MOTeovcr, 
FDA  has  already  reclassified  stainless 
steel  sutures  fron  class  III  into  dass  D, 
in  response  to  a  petition  tfiat  bad  b^ai 
submitted  by  Alto  Corporation, 
Farmingdale,  New  Jersey.  In  the  future, 
FDA  plans  to  issue  a  rale  codifying  the 
reclassificatian  of  stainless  steel 


sutures,  as  well  as  any  other 
reclassifications  that  may  be 
accomplished  in  response  to  the 
petitions  now  under  review. 

I.  List  of  General  and  Plastic  Suigery 
Devices 


The  list  below  shows  for  each  general 
and  plastic  surgery  device  the  section  of 
the  Code  of  Federal  Regulations  at 
which  the  classification  of  that  device  is 
being  codified  (or  will  be  codified),  the 
docket  number  of  the  corresponding 
proposed  classification  regulation 
(where  applicable),  the  final 
classification  kA  the  device,  and  an 
identification  (yes  or  no)  of  whether 
comments  were  received  on  the 
proposed  regulati<».  If  no  comments 
were  received.  FDA  is  adopting  the 
proposed  regulation  without  a  diange  in 
classification.  The  list  also  identifies  the 
eight  generic  types  of  dass  I  general  and 
plastic  surgery  devices  that  are  subjects 
of  a  proposed  rule.  puUiriied  elsewhere 
in  this  issue  of  the  Federal  Registar.  to 
grant  an  exemptkm,  widi  limitatioBS, 
fit)m  the  requiranent  of  premaricet 
notification.  The  names  of  the  ei|^t 
devices  are  identified  with  footnote  **!" 
(§S  878.1800, 878,32Sa  87&3010, 878.3025, 
878.4iea  878.4800, 87&4eSO,  and 
878.5900). 

The  list  indudes  tte  four  generic 
types  of  general  and  plastic  surgery 
devices  for  whidt  classification  is  being 
postponed.  For  each  of  these  devices, 
the  section  number  of  tfie  Code  of 
Federal  Regidations  is  in  parentheses, 
the  name  of  the  device  is  identified  with 
footnote  **3,"  and  no  dassification  is 
provided  (§9  878.4835.  878.4700, 
878.4820,  and  878.4980). 

The  list  indudes  the  eye  pad  (Docket 
No.  78N-3265).  which  was  the  subject  of 
a  proposed  regulation  published  with 
those  on  ophthalmic  devices.  FDA  is 
dassifying  this  device  widx  general  and 
plastic  surgery  devices  (S  878.4440).  A 
summary  dT  the  comments  received  on 
the  proposed  regulation  for  the  eye  pad 
is  in  paragraph  34,  under  "\.  Summaries 
of  Conunents  on  Classifications  and 
FDA's  Responses  to  Ccmiments." 


Section 


Device 


OodtetNo. 


Cofiwnms 


B— Oiagnoane  OevteM 


878.1800.. 


'  Speculum  and  accessories  ■ . 


7aH-2647. 


u 


Na 


B7BJ2S0„ 


878.3300. 


878.3500.. 
87&3530.. 
87a3540.. 


878.3550- 


878.3590.... 


External  tadal  fractM*  txation  appliance  ' 
Surgical  mash- 


Polytetraftuoroethylena  witti  carbon  fibers  oon^XMila  implani 

SHioona  inOatable  breast  prosthesis 

SiKcona  gat-fllled  braaM  prosthesis 

Chirt  proaStesis 

Ear  prosthesis. 


78N-2649.. 
7SN-2B80. 


78f^4S5t 

78M-2653 

78N-2854 

•^M~ib6Bw  ..mm 
78*4-2658 


Yea. 
Yas. 
Yas. 
Yas. 
Yas. 
Yas. 


Wol  n.  No.  IM  /  Padiy,  |UM  2*.  IMt  /  JIuiM  mai  fagdaawM 


n)A  i«  reMonding  below  to  nine 
general  ooB|j>ento(|MDa9ra|riia  1  thtoogh 
9)  which  did  toot  identify  specific 
devioee  an^lS  ooougMnts  (paragraphs 
10  thnnigh  3|^  on  specific  devices.  When 
a  conunent  ^bpties  to  men  than  one 
device,  theMsncy  is siunniaricing  the 
comnaat.  Ikmng'tiie  devices  involved, 
and  rasponcMig  to  the  rftmment 

1.  One  flo4^nent  stated  that  several 
yean  ago  4liU  agency  issued  a  notice  to 
explain  the  fi|BBsitional  proviaieas  of  the 
devices  aouMdmants  (December  16k 
1977;  43111  n472).  Hie  «nm'w>itf  stated 
that  M  traai  i  tonal  devices  listed  in  that 


notice  were  not  included  in  the 
proposed  wgnlalioBsloelaaaify  general 
and  plastic  surgery  devices.  The 
coamant  stated  that  FDA  also  should 
classify  these  M  transitional  devices. 

FDA  believes  that  it  should  codify  the 
statutmy  classificatiaiis  of  certain  of 
those  transitimial  devices  that  are 
general  and  plastic  suigeiy  devices  and 
is  damg  so  in  this  rule. 

2.  A  comment  stated  that  a  number  of 
the  Class  ID  transitional  devices 
reqtdiiagpnmarket  approval  were  part 
of  the  DESI  review  for  hamaa  drags 
(Drug  EfiBcacgr  6tu(fy  implementation:  37 
FR  28823;  December  14. 1972)  and  bNmd 
to  be  safe  and  effective  with  minor 


labeling  changes.  The  comment  stated 
Aat,  had  tfiese  devices  remained  drugs, 
mailceting  of  them  would  be  permitted 
under  an  abbreviated  new  drug 
application.  Thus,  the  comraeat 
contended  that  the  regulatory  burden 
has  been  increased  for  these  products 
without  justification. 

Hw  agency  advises  that 
reclassification  procedures  are  available 
for  devices,  including  transitional 
devices  (see  21  CFR  Part  860),  that  these 
procedures  are  designed  to  minimize 
burdens  on  petitioners,  and  that  the 
agency  enooorages  the  submission  of 
redaasificatton  petitions  for  these 
transitional  devices. 
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3.  A  comment  stated  that  FDA 
referred  a  number  of  transitional 
devices  to  the  Panel  for  classification 
recommendations.  e.g^  absorbable 
dusting  powder  and  absmbable 
hemostatic  agents,  but  no  mention  is 
made  of  the  Panel's  recommendations 
for  these  products  in  the  general  and 
plastic  surgery  device  classification 
proposals.  Because  the  agency  referred 
these  devices  to  the  Panel  for  its 
recommendations  and  has  received 
them,  the  comment  stated  that  the 
agency  is  required  to  publish  these 
recommendations. 

Transitional  devices  are  classified  by 
section  520(1)  of  the  act,  not  under  the 
procedures  in  section  513  (c)  and  (d)  for 
other  preamendments  devices.  There  is 
no  statutory  requirement  to  refer 
transitional  devices  to  the  Panel  or  to 
publish  the  Panel's  recommendations  for 
transitional  devices.  These 
recommendations  are  available  upon 
request.  The  agency  advises,  however, 
as  noted  above,  that  it  encourages 
reclassification  petitions  for  these 
transitional  devices. 

4.  A  comment  said  that,  according  to 
the  regulations,  the  "*  *  *  evidence 
used  to  determine  the  safety  of  a  device 
shall  adequately  demonstrate  the 
absence  of  unreasonable  risk  of  illness 
or  injury  *  *  *."  Under  this  criterion, 
the  comment  asserted  that  a 
manufacturer  is  required  to  show  an 
absence  of  risk.  The  comment  noted  that 
this  is  an  impossible  standard, 
particularly  since  FDA  will,  in 
evaluating  safety,  consider  such  data  as 
"*  *  *  isolated  case  reports,  random 
experience,  reports  lacking  sufficient 
details  to  permit  scientific  evaluation, 
and  unsubstantiated  opinions." 

FDA  believes  that  the  language  cited 
by  the  comment  is  out  of  ccptext  and 
does  not  reflect  the  total  content  of  the 
regulations  involved  (21  CFR  860.7  (c)(2) 
and  (d)(1)).  The  complete  language  of  21 
CFR  860.7(d)(1)  follows: 

There  is  reasonable  assurance  that  a 
device  is  safe  when  it  has  been  determined, 
based  upon  vahd  scientific  evidence,  that  the 
probable  benefits  to  health  bom  use  of  the 
device  for  its  intended  uses  and  conditions  of 
use,  when  accompanied  by  adequate 
directions  and  warnings  against  unsafe  use, 
outweigh  any  prol)al>le  risks.  The  valid 
sdentiRc  evidence  used  to  determine  the 
safety  of  a  device  shall  adequately 
demoiutrate  the  absence  of  unreasonable 
risk  of  illness  or  injury  associated  with  the 
use  of  the  device  for  its  intended  uses  and 
conditions  of  use. 

FDA  believes  that  the  criteria  it  uses 
to  determine  the  safety  of  a  device, 
found  in  section  513(a)(2)  of  the  act  and 
21  CFR  860.7,  are  required  by  law  and 
are  reasonable.  Further,  ^A  believes 


that  any  risk  of  injury  or  illnass  is 
anreasonable  when~no  avidence  is 

availabla  of  probable  benefit  to  tba 

health  of  those  persons  for  whose  uae  - 
the  device  is  intended.  This  conclusion 
is  supported  by  the  legislative  history  of 
the  Medical  Device  Amendments'  of  1976 
(Pub.  L  M-29S).  In  its  rei>ort,  the  House 
Committee  on  Interstate  and  Foreign 
Commerce  explained  the  meaning  of 

"potential  unreasonable  risk"  as    - 

follows:  ..--.-. 

The  phrase  "presents  a  potential . 
unreasonable  risk  of  illness  or  injuy*  1ia#''  . 
two  signiScant  features.  First  the 
requirement  that  a  risk  be  unreasonable 
contemplates  a  balancing  of  the  possitiility 
that  illness  or  injury  will  occur  against 
benefits  from  use.  Second,  the  ride  need  only 
l>e  a  potential  one.  The  risk  may  be  one 
demonstrated  by  reported  injuries  or  it  may 
8imply.be  foreseeable.  The  fact  that  a  device 
is  being  marketed  without  sufficient  testing  is 
an  adequate  l>asis  for  the  Secretary's 
conclusion  that  the  device  presents  a 
potentialnmreasonable  risk  to  health.  (H.R. 
Rept.  No.  94-853, 94th  Cong.  2d  Sess.  36 
(1976)). 

5.  A  comment  said  that  the  FDA 
classifies  a  device  into  class  II  it  is  a 
formal  determination  by  FDA  that 
without  a  performance  standard  there  is 
not  reasonable  assurance  that  the 
device  is  safe  and  effective. 

As  discussed  above,  however,  the 
statute  contemplates  that  FDA  will  set 
priorities  for  the  establishment  of 
performance  standards,  and  until  a 
standard  is  set  for  a  class  II  device,  it  is 
allowed  to  be  marketed  subject  only  to 
general  controls  of  the  act.  FDA  has 
published  in  the  Federal  Registar  a 
notice  announcing  its  policy  for  setting 
priorities  for  initiating  proceedings  to 
establish  performance  standards  for 
devices  classified  into  class  II  (October 
23, 1885;  50  FR  43060).  See  "B.  FDA's 
Priorities  for  EstabUshing  Performance 
Standards"  earlier  in  this  preamble. 

6.  Several  general  comments  stated 
that  FDA  proposed  to  classify  too  many 
general  and  plastic  surgery  devices  in 
class  U  and  requested  that  more  devices 
be  in  class  I- 

FDA  agrees  that  certain  of  the  devices 
that  it  proposed  to  classify  in  class  II 
should  be  in  class  L  These  devices  are 
identified  earlier  in  this  preamble  under 
"D.  Changes  in  Classifications  in  Final 
Regulations."  FDA's  reasons  for  making 
these  changes  are  provided  below  in 
paragraphs  15, 17, 19, 24,  and  32.  FDA's 
reasons  for  classifying  the  remaining 
general  and  plastic  surgery  devices  into 
class  II  as  proposed  are  provided  below 
in  FDA's  responses  to  conunents  on 
each  device,  and  in  the  preamble  to  the 
proposaL 


7.  A  comment  stated  that  (1)  a 
standard  for  tissue  compatibiUty  of 

-Implantable  materiab  would- pieclade 
the  iise  of  new  implmt  materials, 
because  the  standard  would  identify 
onfy  materials  ^t  have  been  shown  to 
be  compatibla*.  and  (2)  the  tissue 
compiatibilify  of  hew  matarials  could  be 
addressed  more  expeditiously,  through  ■ 
section  S10(k)  procedures  (premarfcet 
■notification),  rather  than  tfaongh 
-development  of  standards. 

FDA  disagrees  with  the  comment 
FDA  would  apiriy  any  performance 
-  standard  for  tissue  biocompatibillty  for 
implant  materials  both  to 
preamendments  devices  and  (through 
premarket  notification  |»ocadures)  any 
devices  found  to  be  substantially 
equivalent  to  such  devices.  FDA 
evaluates  the  safefy  and  effectiveness  of 
a  new  implant  material  as  part  of  its 
evaluation  of  a  device.  Performance 
standards  for  preamendments  devices 
made  of  designated  materials  would  not 
prevent  FDA's  evaluation  and  approval 
of  devices  made  from  new 
postamendments  materials.  The 
comment  suggested  use  of  premarket 
notification  procedures  as  a  vehicle  for 
FDA  to  allow  mariceting  of  new 
materials.  The  premaiicet  notification 
procediues  under  section  510(k)  of  the 
act  are  not  intended  to  establish  the 
valid  scientific  evidence  (defined  in  21 
CFR  860.7)  necessary  to  demonstrate  the 
safefy  and  effectiveness  of  new,  not 
substantially  equivalent  implant 
materials.  Accordingly,  before 
marketing  a  new  postamendments 
implant  material,  manufacturers  must 
submit  to  FDA  an  application  for 
premaricet  approval  under  section  515  of 
the  act  and  receive  FDA  approval  of  the 
application  or  seek  to  have  the  material   ' 
reclassified. 

8.  A  comment  asserted  that,  where  the 
only  risks  to  health  presented  by  a 
device  are  electrical  hazards, 
nonsterilify,  or  bioincompatibilify,  FDA 
should  classify  the  device  into  class  I. 
The  comment  suggested  that  FDA 
should  classify  into  class  I  all  of  the 
remahiing  devices,  imless  information 
establishes  diat  (1)  the  risks  identified  in 
the  proposal  are  of  sufficient  magnitude 
to  justify  the  pnnnulgation  of  a  standard 
imder  section  514  of  the  act  and  (2)  such 
a  standard  is  a  suitable  means  for 
controlling  those  identified  risks. 

FDA  disagrees  with  the  comment 
FDA  believes  that  in  accordance  with 
section  513(a)(1)(B)  of  the  act  the 
agency  is  required  to  classify  a  device 
into  class  II  when  it  determines  that  the 
controls  of  class  I  are  insufficient  to 
provide  reasonable  assurance  of  the 
safefy  and  effectiveness  of  the  device. 


'N 
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when  there  iilsufficient  information  to 
establish  a  performance  standard  to 
provide  such  assurance.  FDA  believes 
that  for  certaiti  devices  performance 
standards  fot-ibiocompatibility,  electrical 
safety,  sterility,  or  other  factors 
sometimes  are  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  pf  such  devices.  Also.  FDA 
believes  thatj  pertain  devices  should  be 
classified  into  class  III,  according  to  the 
statutory  critaria. 

9.  A  comment  asserted  that  the 
documents  on  which  the  Panel's 
recommendations  were  based  were  not 
made  availalpje  to  the  public  prior  to  the 
meetings  at  Which  the  classification 
recommendations  were  made.  As  a 
result,  the  comment  said  that  public 
involvement,  including  submission  of 
information  by  manufacturers,  was 
severely  limited. 

FDA  agrees  that  the  docimients  upon 
which  the  Papel's  recommendations 
were  based  Were  not  generally  available 
before  the  Pajitel  meetings,  but  disagrees 
that  this  prodedure  was  deflcient.  During 
its  classification  deliberations,  the  Panel 
held  public  meetings,  and  the  public  was 
given  numerous  opportunities  to  make 
presentations  and  ai^guments  to  the 
Panel.  In  any  event,  when  FDA 
published  the  proposed  regulations 
classifying  geaeral  and  plastic  surgery 
devices,  the  agency  provided  an 
extremely  genprous  comment  period  of 
160  days  in  wfkich  any  member  of  the 
public  could  (comment  on  any  of  the 
documents  o^i  which  FDA  relied. 

10.  Comments  stated  that  the  specific 
materials  used  in  a  device  should  not  be 
identified  in  the  classification  name  or 
the  codified  identification  of  the  devices 
listed  below,  ibecause  such  specificity 
within  a  classification  regulation  may  be 
viewed  as  a  de  facto  performance 
standard  imposed  without  benefit  of  the 
procedures  liMed  under  section  514  of 
the  act.  The  OQmment  said  that 
designation  of  specific  materials  in 
classification  names  and  identification 
assures  that,  ^  new  materials  are 
introduced,  the  classification  regulations 
will  have  to  be  revised. 


Section 


878.3500. 


878.3550. 
878.3580. 
878.3680. 
878.4730. 


Device 


Potyte|rafluoroettiy<en« 

canon   fibeis 

■m^ilanl  malarial. 

Chin  iiiroalhesi* 

Ear  im»a\M» 

Noa^  faroalheait 

SurgUri  iMn  degraaaer  or 

adrasiva  tape  aolvenL 


Pro- 
poMd 
class 


FDA  disat 
assertion  thai 


«  with  the  comments' 
dentification  of  specific 


materials  in  the  names  or  the 
identifications  of  devices  would  be  the 
imposition  of  a  de  facto  performance 
standard.  Regardless  of  whether  FDA 
identifies  a  specific  material  in  the  name 
or  the  identification  of  a  device,  FDA 
would  still  have  to  follow  applicable 
statutory  procedures  to  establish 
binding  requirements  for  the  device. 

In  the  final  regulations,  the  agency  has 
eliminated,  where  possible,  the  mention 
of  a  specific  material  in  the  name  of  a 
generic  type  of  device  or  its 
identification.  It  is  sometimes  necessary, 
however,  to  name  specific  materials  to 
provide  an  adequate  description  of  the 
device.  It  is  true  that  when  FDA  has 
identified  a  specific  material  in  the 
name  or  identification  of  a  device,  the 
agency  may  need  to  revise  the 
regulation  later  if  new  but  substantially 
equivalent  materials  have  entered  the 
marketplace.  FDA  cautions  that  a  device 
made  of  a  new  postamendments 
material  is  subject  to  premarket 
notification  under  section  510(k)  of  the 
act,  qnd  may  be  subject  to  premarket 
approval  under  section  515  of  the  act, 
even  though  the  device  seems  to  be 
described  in  a  classification  regulation. 
(See  §  878.3(b)  of  these  regulations.) 

11.  Ck)mments  requested  that  the 
devices  listed  below  be  classified  into 
class  III  instead  of  class  II,  because  no 
standards  have  been  established  for  the 
devices  imder  section  514  of  the  act  The 
comments  said  that  evidence  of 
biocompatibility  may  not  have  been 
shown  for  some  of  the  materials  used  in 
the  devices  listed  below  that  are 
intended  to  be  implanted. 


Section 

Device 

Pro- 
posed 
class 

878.3300... 

Surgical  mesh 

II 

878.3500... 

878.3550... 
878.3590... 
878.3680... 
878.4300... 
878.4750... 

Polytelrafluoro-ethylene  with 
cartxm  Rmtb  composHo 
implant  matanaL 

Chin  prosthesis.....     

Ear  prosthesis. 

i>ioae  prosmesis .................... 

Implantable  dip 

Implantable  staple 

II. 

II. 
II. 
II. 
11. 
II. 

Although  the  devices  listed  above  are 
intended  to  be  implanted,  FDA  has 
determined  that  requirements  of 
premarket  approval  are  unnecessary  to 
control  the  risks  to  health  presented  by 
the  devices,  including  the  risk  of 
bioincompatibiUty  and  the  other  risks 
FDA  identified  in  the  proposed 
regulations  for  these  devices.  FDA 
believes  that  the  biocompatibility  of  the 
materials  now  being  used  in  these 
devices  has  been  established  through 
their  successful  use  for  a  number  of 
years.  However,  FDA  agrees  that 


clarification  of  the  indentifications  of 
the  latter  two  devices  is  needed  to 
clarify  that  these  devices  do  not  include 
new  absorbable  materials  for  which 
biocompatibility  may  not  have  been 
established.  Therefore,  in  the  final  rule 
FDA  has  added  the  following  sentence 
in  each  device's  identification 
(§S  878.4300  and  878.4750):  "It  is  not 
absorbable." 

Under  section  510(k)  of  the  act  and 
Subpart  E  of  21  CFR  Part  807,  a  person 
must  submit  to  FDA  a  premarket 
notification  before  he  or  she  begins 
commercial  distribution  in  interstate 
commerce  of  a  new  or  significantly 
changed  device.  FDA  believes  that  a 
change  in  a  material  used  in  a  device 
intended  to  be  implanted  is  a  significant 
change  in  a  device  that  could  affect  its 
safety  and  effectiveness.  FDA  believes 
that  the  requirement  of  premarket 
notification  will  assure  that  FDA  is 
aware  of  new  or  significantly  changed 
materials  intended  for  use  in  the  devices 
listed  above.  FDA  will  require  that  new 
or  significantly  changed  materials  be 
subject  to  requirements  of  premarket 
approval  to  provide  reasonable 
assurance  that  these  materials  are 
biocompatible  and  otherwise  safe  and 
effective. 

Clinical  experience  with  the  devices 
listed  above  has  established  the  persons 
for  whose  use  the  devices  are  intended 
and  the  proper  conditions  of  use.  FDA 
has  determined  that  the  probable  benefit 
to  health  fi'om  proper  use  of  these 
devices  outweighs  and  likelihood  of 
illness  or  injury  resulting  from  their  use. 
FDA  believes  that  informative  labeling 
and  compliance  with  general  controls 
will  reduce  the  risks  to  health  presented 
by  the  devices  listed  above.  However, 
FDA  believes  that  the  general  controls 
of  class  I  by  themselves  are  insufficient 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  these 
devices.  FDA  believes  that 
establishment  of  performance  standards 
will  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  these  devices 
and  sufficient  evidence  is  available  to 
establish  such  standards.  (See  the 
discussion  earlier  in  this  preamble,  "B. 
FDA's  Priorities  for  Establishing 
Performance  Standards").  Accordingly. 
FDA  is  adopting  the  proposed 
regulations  classifying  the  devices  listed 
above  into  class  II  as  proposed  with 
clarifying  changes. 

12.  Section  878.3300;  Surgical  mesh; 
proposed  class  II. 

Two  comments  said  that  the  device  is 
made  fiom  well-established  materials 
and  that  general  controls  would  provide 
reasonable  assurance  of  the  continuing 
reliabilify  of  the  device.  The  comments 
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requested  that  the  device  be  classified 
into  class  I  instead  of  class  0,  baaed  on 
safe  and  effective  clinical  use  over  the 
years. 

FDA  disagrees  with  the  comments. 
FDA  is  classifying  the  device  into  class 
11  to  control  the  risks  to  health  of 
infection  and  foreign  body  reaction 
which  may  result  in  implant  rejection. 
Surgical  mesh  is  intended  to  be 
implanted  in  the  human  body.  Section 
513(d)(2)(B)  of  the  act  (21  U.S.C. 
360c(d)(2)(B))  requires  that  FDA  classify 
all  implants  into  class  III  unless  the 
agency  determines  that,  for  a  particular 
implant,  premarket  approval  is 
unnecessary  to  provide  reasonable 
assurance  of  its  safety  and 
effectiveness.  FDA  believes  that  surgical 
mesh  has  not  been  implanted  in  a 
sufficient  number  of  patients  by  a 
sufficient  number  of  medical 
practitioners  to  provide  adequate 
evidence  on  the  long-term 
biocompatibility  of  these  devices. 
Consequently.  FDA  believes  that 
insuRicient  evidence  of  safety  and 
e^ectiveness  is  available  at  this  time  to 
support  classifying  surgical  mesh  into 
class  I. 

13.  Section  878.3530;  Inflatable  breast 
prosthesis,  proposed  class  III,  Section 
878.3540:  Silicone  gel-filled  breast 
prosthesis:  proposed  Class  III. 

13a.  Comments  on  the  two  proposed 
regulations  above  requested  that  FDA 
classify  each  of  the  devices  into  class  II 
as  recommended  by  the  Panel  on  July 
23.1976. 

FDA  believes  that  the  devices  need  to 
be  classified  into  class  III.  On  )anaury 
26  and  27. 1983.  the  Panel  met  to  review 
and  consider  all  comments  that  were 
submitted  to  FDA  on  the  two  proposed 
regulations  above,  including  those 
comments  submitted  by  the  American 
Society  of  Plastic  and  Reconstructive 
Surgeons  (ASPRS)  and  breast  prosthesis 
manufacturers.  The  Panel  also  reviewed 
additional  manufacturing  data  which 
has  been  requested  by  FDA  fitjm  all 
manufacturers  of  breast  prostheses.  At 
the  portion  of  the  meeting  that  was  open 
to  the  public  FDA  presented  to  the 
Panel  an  overview  of  its  reasons  for 
issuing  the  proposed  regulations. 
Members  of  ASPRS  and  representatives 
of  Dow  Coming  Corp.  Also  made 
presentations.  The  Panel  also  met  in 
closed  session  to  review  confidential 
documents  on  silicone,  including  data 
furnished  by  Dow  Coming  Corp.  During 
the  meeting  of  January  26  and  27, 1983, 
the  Panel  unanimously  recommended 
that  FDA  classify  both  of  the  breast 
prosthesis  devices  into  class  III  as 
proposed.  FDA  agrees  with  this 
recommendation. 


13b.  Comments  stated  that  the 
following  information  can  be  used  to 
develop  perfcmnance  standards  for  the 
two  breast  prosthesis  devices  above 
that  would  provide  reasonable 
assurance  of  the  safefy  and 
effectiveness  of  these  devices: 
information  contained  in  the  references 
that  were  attached  to  the  comments  and 
discussed  during  the  meeting  of  the 
Panel  of  January  28  and  27, 1963;  the 
collective  knowledge,  experience,  and 
expertise  of  implant  manufacturers. 
ASPRS.  and  FDA:  and  the  current 
standard  for  implantable  breast 
prostheses  adopted  by  the  American 
Society  of  Testing  and  Materials 
(ASTM).  ASTM-4703-«l.  The  comments 
requested  that  the  devices  be  in  class  II 
instead  of  class  III. 

FDA  believes  that  for  the  reasons 
discussed  in  the  preamble  to  the 
proposed  rule  and  in  this  preamble, 
insufficient  information  exists  to 
establish  performance  standards  that 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the  t9to 
breast  iHtMthesis  devices. 

13c.  Comments  stated  that  some  ai  the 
risks  of  health  identified  in  the  proposed 
regulations  for  breast  prostheses  are  not 
device  related  but  are  expected 
consequences  of  surgery.  The  comments 
said  that  such  rides  would  not  be 
significantfy  reduced  by  requiring 
premarket  apfnoval  for  the  devices. 

FDA  agrees  in  part  and  disagrees  in 
part  with  the  comments.  FDA  agrees 
that  some  of  the  risks  to  health  dted  in 
the  two  prqwsals  may  not  result  from 
the  breast  prostheses,  but  rafter  from 
surgical  technique  or  other  factors.  Risks 
such  as  infections,  hematoma,  or  tissue 
or  skin  necrosis  may  be  associated  with 
many  surreal  procedures.  However, 
other  risloB  identified  in  the  proposed 
regtilations  are  directly  related  to  the 
devices.  Thoo^  it  may  be  argued  that 
deflation  of  the  inflatable  breast 
prostheses  or  leakage  of  silicone  gel 
from  the  silicone  gel-filled  breast 
prostheses  may,  in  some  instances, 
result  from  damage  to  the  devices  due  to 
a  surgeon's  error  in  wielding  a  sharp 
needle  or  instrument,  the  argument  does 
not  account  for  all  occurrences  of 
deflation,  or  all  implant  shell  failures, 
nor  for  silicone  migration  fit>m  an  intact 
implant.  FDA  also  disagrees  with  the 
argument  that  the  risks  of  surgery  to 
implant  the  devices  are  not  device 
related  risks.  Especially  because 
implantation  of  a  breast  prosthesis 
device  is  discretionary  surgery, 
consideration  of  the  total  risks  to  health 
from  implantatitn  of  such  a  device  must 
include  the  usual  risks  of  the  surgery 
involved,  and  of  risks  of  surgical  error 


that  are  enhanced  by  the  properties  of 
the  device  itself. 

13d.  A  comment  asserted  that, 
because  of  dianges  in  manufacturing 
tecfaniqnes,  valve  faulure  and  fold-flaw 
failure  no  longer  are  involved  with 
experiences  of  deflation  of  die  iirflatabie 
breast  prosthesis. 

FDA  does  not  have,  nor  did  the 
comment  si^Mnit  valid  scientific 
evidence  showing  that  valve  failure  and 
fold-flaw  failure  no  longer  are 
significant  factors  in  experiences  of 
deflation  of  the  device. 

13e.  Comments  argued  that  the  risk  of 
injury  to  patients  due  to  fibrous  capsule 
contracture  following  implantation  of 
the  devices  above  is  not  a  potential 
unreasonable  risk  because  (1) 
contracture  is  not  a  complication  but 
rather  a  normal  event  in  all  wound 
healing:  (2)  though  all  patients  have 
some  degree  of  bnreast  contracture,  the 
phenomenon  cannot  be  considered  a 
complication  if  it  does  not  produce 
patient  dissatisfaction:  (3)  changes  in 
sargical  tedmique  and  post-surgical 
therapy  have  reduced  the  mcidence  of 
cMnieally  detectable  fibrous  capsular 
contracture  to  less  than  5  to  10  percent 
of  patients;  (4)  the  reported  contracture 
incidence  in  as  many  as  74  percent  of 
patients  is  doe  to  many  factors, 
including  nonquantitative  diagnosis  and 
poor  sampKng  of  patient  population  [le^ 
satisfied  patients  do  not  return  for 
followup^  and  (5)  the  biology  of 
contracture  has  been  explained  more 
completely  ditring  die  past  decade. 

PDA  believes  tihat  the  risk  of  fibrous 
capsule  contracture  is  a  potential 
unreasonable  risk  of  illness  or  injury 
under  the  terms  of  the  statute.  FDA  does 
not  have,  nor  did  die  comment  contain, 
valid  scientific  evidence  showing  that 
the  rate  of  occurrence  of  fibrous  capsule 
contracture  following  implantation  of 
breast  prostiieses  has  been  reduced  to 
such  an  extent  that  a  classification  other 
than  class  m  is  possible. 

I3f.  A  comment  on  the  proposed 
regulation  for  the  inflatable  breast 
prosthesis  stated  that  the  identification 
should  be  changed  to  show  that  the 
device  can  be  inflated  to  the  desired 
size  before  implantation,  as  well  as  after 
implantation. 

FDA  agrees  that  the  inflatable  breast 
prosthesis  can  be  inflated  either  before 
or  after  implantation.  Accordingly.  FDA 
is  clarifying  the  identification  of  this 
generic  type  of  device. 

13g.  A  comment  on  the  proposed 
regulation  on  the  silicone  gel-filled 
breast  prosthesis  stated  that  the  agency 
did  not  evaluate  the  data  and 
information  on  the  safety,  effectiveness, 
and  use  of  the  polyurethane  coated 
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silicone  gel-jFHled  breast  prosthesis 
before  publiiBiiing  the  proposed 
regulation.  The  comment  stated  that  this 
version  of  tl^e  generic  type  of  device  is 
unique.  The  device  has  a  tripartite  thin- 
walled  septi^  in  the  interior  and  a 
polyurethanle  coated  outer  shell.  The 
comment  said  that  three  potential 
unreasonably  risks  of  injury  that  FDA 
cited  hi  the  p^posed  regulation  for  the 
device  are  not  pertinent  to  this 
particular  version  of  the  silicone  gel- 
flUed  breast!  prosthesis.  To  support  its 
claim,  the  cotunent  contained 
documentation  and  references.  The 
comment  re^^ested  that  this  version  of 
the  device  b«j  classified  into  class  II. 

FDA  agrejl  in  part  and  disagrees  in 
part  with  the  comment.  It  is  true  that, 
when  the  proposed  regulation  was  being 
prepared,  th^  agency  did  not  specifically 
consider  the|  lafety  and  effectiveness  of 
the  polyurethane  coated  version  of  the 
silicone  breast  prosthesis.  However, 
FDA  believes  that  the  identification  of 
the  silicone  ^^1-fUled  breast  prosthesis 
that  was  prcDosed  is  sufficiently  broad 
as  to  include  the  polyurethane  coated 
version  of  thia  device.  PDA  is  making 
clarifying  chknges  in  the  identiflcation 
of  the  generijcj  type  of  device  in  response 
to  the  commMit  Further,  FDA  disagrees 
with  the  coni^ent's  claiims  that 
sufTicient  infbnnation  and  data  are 
available  on  ids  version  of  the  silicone 
gel-filled  brelast  prosthesis  to  support  its 
classification  into  class  II.  FDA  does  not 
have,  nor  did  the  comment  contain, 
valid  scienti^  evidence  showing  that 
the  polyureth«ne  coating  over  the 
silicone  shell  eliminates  fibrous  capsule 
contracture  or  prevents  migration  of  the 
silicone  gel  from  the  interior  of  the 
implant  to  body  tissues  after 
implantationl  Such  evidence  may  be 
submitted  asl  part  of  the  application  for 
premarket  approval  of  the  device,  when 
FDA  issues  a  regulation  under  section 
515(b)  of  the  act  (21  U.S.C.  3eOe(b)) 
calling  for  pitemaricet  approval 
applications  ifor  breast  prostheses. 

13h.  One  c^jknment  on  the  proposed 
regulation  oit  the  silicone  breast 
prosthesis  Stated  that  the  proposed 
identification  of  the  device  does  not 
adequately  dlitinguish  between  the 
various  versiktos  of  these  devices  and 
that  the  idenUfication  should  be 
amended  to  btclude  the  double-lumen 
silicone  gel-fllled  breast  prosthesis  and 
the  polyurethane  coated  silicone  gel- 
filled  breast  prosthesis. 

FDA  agrees  ivith  the  comment.  FDA  is 
clarifying  the^  identification  of  the 
generic  type  ^f  device  in  the  final  rule. 

13i.  Comments  stated  that  the  risk  of 
illness  or  inji)ry  due  to  possible  long- 
term  toxic  eCfocts  of  the  siUcone  polymer 
used  in  breast  prostheses  is  not  a 


potential  unreasonable  risk  because:  (1) 
over  a  million  patients  have  undergone 
augmentation  mammaplasty  with 
silicone  breast  implants  and  there  is  no 
evidence  of  toxicity;  (2)  for  about  20 
years,  numerous  other  medical  devices 
made  from  silicone  polymer  have 
demonstrated  excellent  clinical 
performance;  (3)  numerous  published 
studies  attest  to  the  Safety  and  lade  of 
toxicity  of  silicone,  including  a  number 
of  reports  that  have  concluded  that  there 
is  no  correlation  between  the  presence 
of  a  silicone  prosthesis  and  findings  of 
cancer  in  patients;  and  (4)  if  small 
quantities  of  silicone  migrate  bom  a 
breast  prosthesis  into  the  body  tissues 
of  a  patient  no  harm  would  result. 

FDA  recognizes  that  both  of  these 
devices,  as  well  as  other  prostheses 
made  of  similar  materials  and  having 
similar  construction,  have  been  used  for 
many  years.  However,  FDA  has 
examined  recent  scientific  data 
concerning  silicone  implants  and  the 
migration  of  silicone  in  the  body  (Refs. 
20  through  27)  that  support  the  agency's 
proposed  classification.  Some  of  these 
data  reveal  occurrence  of  allergic 
reactions  (Ref.  20],  siUcone 
lymphadenoma  (Refs.  21, 22,  and  23), 
morbidity  due  to  silicone  (Refs.  24  and 
25).  and  silicone  migration  (Refs.  26  and 
27).  Breast  prostheses  of  both  types 
present  a  potential  unreasonable  risk  of 
ilhiess  or  injury  to  the  patient,  llie 
silicone  used  in  the  prostheses  may 
migrate  in  the  body  of  the  patient,  as 
described  above,  with  unknown  long- 
term  effects.  Furthermore,  the  devices 
are  implants,  and  FDA  is  required  by 
section  360c(d)  of  the  act  (21  U.S.C. 
360c(d))  to  classify  implants  hito  class 
III  unless  the  agency  determines  that 
premarket  approval  is  not  necessary  to 
provide  reasonable  assurance  of  the 
safefy  and  effectiveness  of  the  devices. 
For  these  devices,  the  agency  has 
determined  that  premariket  approval  is 
necessary  because  FDA  believes  that 
the  devices  present  a  potential 
unreasonable  risk  of  illness  or  injury  to 
patients  if  data  showing  that  the  devices 
are  safe  and  effective  are  not  available. 
In  addition,  the  devices  are  purported  or 
represented  to  be  for  a  use 
(reconstructive  surgery)  that  is  of 
substantial  importance  in  preventing 
impairment  of  human  health,  even 
though  implantation  of  a  breast 
prosthesis  is  discretionary  surgery.  The 
agency  has  determined  that  premarket 
approval  is  necessary  for  both  of  the 
devices  because  general  controls  and 
performance  standards  are  insufficent  to 
provide  reasonable  assurance  of  the 
safefy  and  effectiveness  of  the  devices. 
FDA  also  believes  that  insufficient 
information  is  available  to  establish 


performance  standards  to  provide 
reasonable  assurance  of  the  safefy  and 
effectiveness  of  the  devices.  Because 
use  of  the  devices  is  discretionary,  use 
of  the  devices  must  be  balanced  against 
the  long-term  unknown  effects  of 
possible  silicone  migration  in  the  body. 
Accordingly.  FDA  is  classifying  the  two 
devices  above  into  class  III  as  proposed 
with  minor  clarifying  changes.  Also,  j 
FDA  is  clarifying  the  name  of  the       ' 
inflatable  breast  prosthesis. 

14.  Section  87&3550:  Chin  prosthesis: 
proposed  class  0. 

One  comment  indicated  that  one  type 
of  chin  prosthesis,  the  silicone  rubber 
gel-filled  chin  prosthesis,  was  not 
included  in  FDA's  proposed 
identification  of  the  generic  type  of 
device.  The  comment  requested  that  the 
agency  modify  the  identification  section 
of  the  regulation  to  read  as  follows:  A 
chin  prosthesis  is  an  implanted  silicone 
rubber  solid  prosthesis  or  a  silicone 
rubber  gel-fiUed  prosthesis. 

FDA  disagrees  with  the  comment  The 
silicone  rubber  gel-fiUed  chin  prosthesis 
identified  by  the  conunent  is  a  different 
preamendments  device  that  due  to 
inadvertence,  has  not  yet  been 
considered  by  the  Panel  for 
classification.  FDA  will  refer  to  the 
Panel  for  its  classification 
recommendation  the  silicone  rubber  gel- 
filled  chin  prosthesis.  After  receiving  the 
Panel's  classification  recommendation, 
in  a  future  issue  of  the  Federal  Register, 
FDA  will  publish  a  proposed  regulation 
classifying  the  device.  For  the  reasons 
given  in  the  proposal.  FDA  beUeves  that 
the  silicone  rubber  soUd  chin  prosthesis 
should  be  classified  into  class  II. 
Accordingly.  FDA  is  adopting  the 
proposed  regulation  with  a  minor 
clarifying  change. 

15.  Section  878.4040;  Surgical  apparel: 
proposed  class  II. 

15a.  Comments  stated  that  surgical 
suits  and  dresses,  commonly  known  as 
scrub  suits,  are  intended  to  replace  the 
street  clothes  of  operating  room 
personnel,  but  are  not  intended  to  be 
part  of  the  sterile  field.  The  comments 
said  that  surgical  gowns  that  are 
intended  to  be  part  of  the  sterile  field 
are  worn  over  scrub  suits  to  protect  the 
wearer  and  the  patient  from  bacterial 
contamination.  The  comments 
questioned  including  scrub  suits  as  a 
category  of  medical  devices.  One 
comment  suggested  that  scrub  suits  be 
placed  in  class  I  with  exemption  from 
most  requirements  of  the  CGMP 
regulations. 

FDA  agrees  with  the  comments  that 
questioned  the  inclusion  of  scrub  suits 
as  medical  devices.  FDA  has  decided 
not  to  classify  surgical  suits  and  dresses. 
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commonly  known  as  scrub  suits,  as 
medical  devices.  FDA  is  changing  the 
identification  of  surgical  apparel  to 
exclude  surgical  suits  and  dresses. 
Accordingly,  FDA  is  not  responding  to 
the  comments  that  scrub  suits  should  be 
classiBed  into  class  1. 

15b.  A  conunent  suggested  that  FDA 
classify  surgical  gowns,  surgical  caps, 
and  surgical  shoe  covers  in  c!-3ss  I. 
Comments  stated  that  surgical  caps  and 
surgical  hoods  generally  are  made  of 
nonflammable  materials  and  are 
intended  to  prevent  contamination  from 
shedding  hair,  but  are  not  intended  as  a 
microbial  barrier.  Thus,  the  comments 
suggested  that  such  devices  be  either 
classified  into  class  1  or  not  considered 
medical  devices.  Comments  suggested 
that  surgical  caps  and  surgical  hoods  be 
exempt  from  most  requirements  of  the 
CGMP  regulations.  Comments  requested 
that  operating  room  shoe  covers  be 
placed  in  class  I.  because  there  is  no 
record  of  hazard  to  safety  or  health  from 
shoe  covers.  The  conmients  argued  that 
the  potential  risks  of  slippage  and  Rre  or 
explosion  from  nonconductive  shoe 
covers  is  practically  nonexistent, 
because  (1)  materials  used  have 
improved,  (2)  users  are  aware  of.  and 
are  controlling,  the  buildup  of  static 
electricity,  (3)  nonconductive  shoe 
covers  are  used,  and  (4)  flammable 
anesthetics  are  no  longer  used  in  most 
hospitals.  The  comments  argued  that 
class  i  is  adequate  to  control  any 
anticipated  risks  to  health  caused  by 
these  devices.  One  conunent  urged 
exemption  of  shoe  covers  from  the 
CGMP  requirements.  | 

PDA  agrees  that  surgical  caps, 
surgical  hoods,  and  surgical  shoe  covers 
should  be  classifled  into  class  I. 
However,  FDA  believes  that  surgical 
gowns  and  surgical  masks  should  be 
placed  in  class  II  for  the  reasons 
provided  below  in  paragraph  15c.  FDA 
disagrees  that  surgical  caps,  hoods,  and 
shoe  covers  should  be  exempt  from  most 
requirements  of  the  CGMP  regulations. 
The  agency  beUeves  that  compliance 
with  ^MP  regulations  is  necessary  to 
assure  the  quality  of  surgical  apparel  by 
helping  to  prevent  production  of  surgical 
apparel  having  characteristics  that  could 
harm  patients. 

15c.  Several  comments  urged  that 
FDA  classify  all  surgical  apparel  in  class 
II  as  proposed.  Some  comments  opposed 
FDA's  classifying  surgical  gowns  made 
from  nonwoven  fabrics  into  class  I  while 
leaving  surgical  gowns  made  from 
woven  fabrics  in  class  II.  These 
comments  stressed  the  importance  cf 
performance  standards  for  these  kinds 
of  surgical  apparel  to  provide  a  reliable 
aseptic  barrier  and  assure  the  patient's 


safety.  Some  comments  questioned  the 
classification  into  class  II  of  disposable, 
nonwoven  surgical  apparel  and 
reusable,  woven  apparel.  The  comments 
argued  that,  in  contrast  to  the  nonwoven 
apparel,  reusable  woven  apparel  offers 
less  protection  against  bacterial  strike- 
through  because  this  apparel  is  subject 
to  wear  and  tear  from  repeated 
laundering  and  sterilization.  Therefore, 
comments  suggested  that,  although  class 
n  may  be  appropriate  for  the  reusable, 
woven  apparel,  class  I  is  justified  for  the 
single  use,  nonwoven  apparel.  Published 
articles  were  submitted  with  comments 
to  support  the  claim  of  superior 
protection  against  bacterial  strike- 
through  from  use  of  disposable, 
nonwoven  surgical  gowns  (Refs.  1, 2. 3, 
4, 13,  and  15).  Some  comments  stated 
that  FDA  has  sufficient  authority  under 
general  controls,  CGMP  regulations,  and 
premarket  notification  procedures  to 
assure  the  safety  and  effectiveness  of 
surgical  apparel.  The  comments  urged 
that,  because  of  the  history  of  safe  use, 
all  surgical  apparel  be  classified  in  class 
I.  One  comment  argued  that  surgical 
masks,  gowns,  caps,  shoe  covers,  etc., 
should  not  all  be  covered  by  the  same 
identification,  ^ecifically,  this  comment 
requested  class  I  for  surgical  masks, 
because  risks  of  linting.  dippage, 
conductivity,  flammability,  and 
microbial  contamination  of  surgical 
masks  are  either  irrelevant,  or  can  be 
addressed  by  proper  labeling  and  CGMP 
regulations. 

FDA  agrees  with  those  comments 
urging  that  surgical  gowns  and  surgical 
masks  be  classified  into  class  II.  FDA 
believes  that  making  surgical  gowns 
from  nmiwoven  fabrics  does  not.  in 
itself,  guarantee  protection  in  all  cases 
against  moist^Micterial  strike-throng, 
lihe  agmcy  believes  that  performance 
standards  are  necessary  for  surgical 
gowns  and  surgical  masks  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
such  devices,  such  as  microbial 
contamination  or  transfer,  shedding,  and 
flammability.  Performance  standards 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  surgical 
gowns  and  surgical  masks.  PDA 
believes  that  sufficient  information 
exists  to  develop  performance  standards 
for  surgical  gowns  and  surgical  masks. 

FDA  also  agrees  with  the  comments 
urging  that  class  I  controls  are  sufficient 
to  control  the  risks  to  health  presented 
by  surgical  apparel  other  than  surgical 
gowns  and  surgical  masks,  such  as 
surgical  caps,  hoods,  aprons,  isolation 
masks,  anH  operating  room  shoes  and 
shoe  covere.  The  agency  believes  that 
these  kinds  of  surgical  apparel  are  not  a 


part  of  the  sterile  field,  and  that  general 
controls  such  as  the  CGMP  regulations 
are  sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  such  devices. 

Accordingly,  FDA  is  classifying 
surgical  gowns  and  surgical  masks  into 
class  II  as  proposed  and  classifying 
surgical  apparel  other  than  surgical 
gowns  and  surgical  masks  into  class  I 
without  exemptions.  Thus.  FDA  is 
adopting  the  proposed  regulation  with 
changes  in  the  classification  and 
identification  of  the  device. 

16.  Section  87a4100;  Intestine  bag: 
proposed  class  L 

One  comment  said  that  the 
identification  statement  is  too  restrictive 
and  that  it  should  include  surgical 
drapes  that  come  in  contact  with 
internal  organs  or  omentum  that  are 
used  in  similar  {Mttcedures.  Tbe 
comment  reconunended  that  the 
classification  include  wound  edge 
protector  drapes,  aperture  dnpes.  u- 
drapes.  vaginal  procedures  ikapes,  and 
irrigation  pouch  drapes,  because  all  of 
these  devices  are  made  of  plastic 
material  similar  to  the  material  in  the 
intestine  bag. 

FDA  agrees  in  part  and  disagrees  in 
part  with  the  comment  FDA  believes 
that  the  name  of  the  device  should  be 
changed  from  "intestine  bag"  to  "organ 
bag"  and  the  identification  riioald  be 
changed  to  more  accurately  describe  the 
generic  type  of  device.  FDA  disagrees 
that  all  surgiGal  drapes  are 
manufactured  from  plastics.  Most 
surgical  drapes  are  made  of  cellulose. 
Surgical  drapes  and  plastic  organ  bags 
present  different  risks  to  health. 
Cellulose  surgical  drapes  can  shed 
cellulose  fibers  into  the  surgical  site. 
Plastic  organ  bags  do  not  present  this 
hazard.  Relatively  few  surgical  patients 
have  organs  placed  in  an  organ  bag.  but 
virtually  all  surreal  patients  are 
exposed  to  a  surreal  drape.  Because  of 
these  differences,  FDA  believes  that  the 
two  groups  of  devices  identified  by  the 
comment  should  be  dassified 
separately.  Accordingly,  in  the  final  rule 
FDA  is  adopting  the  proposed  regulation 
with  changes  in  ttie  name  and 
identification  of  the  device. 

17.  Section  878.4200;  Introduction/ 
drainage  catheter  and  accessories; 
proposed  class  II. 

Two  comments  disagreed  with  the  ' 
proposed  classification  and 
recommended  that  the  device  be  in  class 
I  because  the  risks  to  health  can  be 
adequately  controlled  by  general 
controls. 

FDA  agrees  with  the  comments.  FDA 
believes  that  the  principal  risks  to 
health  presented  by  the  device,  i.e.  the 
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risk  of  infectioal  or  of  introduction  into 
the  body  of  a  ftireign  subatanoe.  can  be 
as  well  contndlbd  by  general  controls  as 
by  a  performance  standard. 
Furthermore.  FDA  believes  that  there  is 
minimal  risk  to  health  bom  adulteration 
of  drugs  due  to  interactions  of  drugs 
with  the  materials  used  in  the 
introduction/drainage  catheter,  because 
this  kind  of  catheter  normally  is  not 
used  to  introdttce  drugs  into  the  body. 
FDA  believes  (hat  inertness  is  the 
primary  physical  property  that  a 
material  must  have  to  be  considered 
suitable  for  use  in  an  introduction/ 
drainage  cathfllier.  FDA  believes  that 
general  cootroU  are  sufficient  to  control 
the  safety  andlaffectiveness  of  current 
materials  used  in  the  introduction/ 
drainage  catheter  and  accessories,  llie 
agency  is  dasstfying  the  device  into 
class  I  instead  of  class  II.  Accordingly, 
FDA  is  adoptiag  the  proposed  regulation 
with  a  change  in  classification. 

16.  Section  0^4300;  Implantable  clip; 
proposed  das^  ^. 

Comments  stiggested  that  the  device 
be  classified  into  class  I  because  general 
controls  would  provide  assurance  of  the 
safety  and  effectiveness  of  die  device. 
Also,  these  coaunents  point  out  the  k>ng 
and  extensive  use  of  the  implantable 
clip  as  evidence  of  its  safety  and 
effectiveness. 

FDA  believes  that  implantable  clips 
should  be  classified  into  class  II  to 
control  the  riska  to  health  of  tissue 
necrosis  from  axcessive  pressure  from 
the  device.  leakage  of  body  fluids  due  to 
a  failure  to  mawtain  connection  of 
tissues  that  may  lead  to  such 
complications  as  infection  and 
hemorrhage,  and  aHeigic  or  toxic 
reactions  to  materials  that  may  be  used 
to  make  the  device.  Accordin^y.  FDA  is 
adopting  the  pl^posed  regulation  with  a 
clarifying  change.  (See  preamble 
paragraph  11)J 

19.  Section  8^6.4350:  Cryosurgical  unit 
and  accessories. 

FDA  propose  to  classify  liquid 
nitrogen  cryosurgical  units  and 
accessories  intended  for  use  in 
urological  appjibations  into  class  ill  and 
all  other  cryos^ical  units  and 
accessories  intended  for  other  xises  into 
class  II. 

19a.  Comments  said  that  all 
cryosurgical  units  and  accessories 
should  be  classified  into  class  I. 

FDA  behevaa  that  cryosurgical  units 
and  accessorial  cannot  be  classified 
into  class  I  because  general  controls  by 
themselves  ar^  insufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  6t  the  devices.  FDA 
believes  that  ^1  cryosurgical  imits  and 
accessories  shquld  be  classified  into 


class  II.  for  the  reasons  ^ven  in  FDA's 
response  to  the  following  oonunents. 

19b.  Comments  sUted  that  all 
cryosurgical  units  and  acceasories 
should  be  classified  into  class  U 
regardless  of  their  inteiuled  use.  One 
comment  stated  that  the  design  criteria 
and  performance  requirements  for  a 
liquid  nitrogen  apparatus  intended  for 
urological  use  are  comparable  to  similar 
devices  used  by  other  medical 
specialties.  Another  oomment  stated 
that  urological  cryosuigoy  is  similar  to 
cryosurgical  applications  in  other 
specialties,  in  that  achievement  of  the 
surgical  result  is  largely  d^endent  upon 
surgical  technique  and  to  a  lesser  extent 
upon  instrument  standards  snch  as 
liquid  nitrogen  delivery  rate. 
temperature,  probe  size,  etc.  One 
comment  dted  a  study  conducted  by  the 
Emergency  Care  Research  Institute 
(ECRI)  under  an  FDA  contract  (Ret  31). 
The  study  assessed  the  risks,  hazards, 
and  performance  characteristics  of 
cryosuigical  devices  and  accessories 
and  concluded  that  ctyosuigical  devices 
have  a  safe  histoiy.  The  comment  also 
stated  that  ECRI  made 
recommendations  ragarding 
development  of  performance  standards 
for  all  cryosurgical  units.  Two  comments 
stated  that  sufficient  information  exists 
to  establish  a  standard  for  all 
cryosurgical  devices  that  will  assure 
their  safety  and  effectiveness.  The 
comments  dted  the  woric  of  the 
American  Society  for  Testing  Materials 
(ASTM)  task  force  FOiM.  which 
consists  of  representatives  of  industry 
and  the  medical  community.  That  task 
force  has  nearly  completed  a  final  draft 
peifocmanoe  standard.  One  of  thc»e 
comments  submitted  additional  data 
and  information  which  had  not  been 
considered  by  the  agency  before 
publishing  the  proposal  to  classify  liquid 
nitrogen  cryosuigical  units  and 
accessories  intended  for  use  in 
urological  applications  into  dass  III. 

FDA  agrees  with  these  comments.  The 
agency  now  recognizes  &at  the  design 
criteria  and  performance  requirements 
of  these  devices  intended  for  use  in 
urolo^cal  applications  are  comparable 
to  simdar  devices  intended  for  use  in 
other  medical  specialties  and  that 
achieving  the  desired  cryotherapeutic 
result,  regardless  of  the  medical  area,  is 
largely  dependent  upon  the  training  and 
experience  of  the  user.  The  agency 
acknowledges  that  the  risks  to  health  of 
cryotherapy  in  urology  is  generally 
limited  to  a  small  well-defined  segment 
of  patient  population  in  whom  the  use  of 
alternative  means  of  therapy  would 
subject  them  to  additional  or  possibly 
greater  risks  to  health  than  those 
identified  in  the  proposal.  FDA  now 


believes  that  sufBdent  infbnnation 
exists  to  establish  a  perfcnmance 
standard  for  liquid  nitrogen  cryosurgical 
units  and  accessories  intended  for  use  in 
urological  applications  and  that  a 
perfonnance  standard  will  provide 
reasonaUe  aasuranoe  of  the  safety  and 
effectiveness  of  the  device.  In  the  final 
rule,  the  agency  is  dassifying  Uquid 
nitrogen  cryosurgical  units  and 
accessories  intended  for  use  in 
urological  applications  into  dass  II 
instead  of  dass  UI  as  proposed. 
Accordingly.  FDA  is  adopting  the 
proposed  regulation  with  a  change  in 
classification. 

20.  Sectirai  878.4370;  Surgical  drape 
and  drape  accessories;  proposed  dass 
U. 

20a.  Some  comments  requested  that 
all  suigical  drapes  and  drape 
accessories  be  classified  into  dass  I 
instead  of  dass  Q.  The  comments  aigued 
that  those  devices  have  a  history  of  safe 
use  and  that  FDA  has  sufficient 
authority  under  general  controls, 
particularly  the  CGMP  regulations  and 
the  premarket  notification  procedures, 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  devices. 
Other  comments  requested  that  FDA 
change  the  dtssification  of  single  use 
suigical  drapes  made  from  nonwoven 
fabrics  from  dass  II  to  dass  I.  The 
comments  signed  that  disposable, 
nonwoven  drapes  are  completely 
controlled  by  die  manufacturer,  whereas 
the  reusable,  woven  drapes  are  subjed 
to  repeated  laundering  and  sterilization. 
The  comments  stated  that  the 
effectiveness  of  the  reusable  drapes  as 
microbial  barriers  deteriorates  after 
repeated  processing.  Copies  of 
published  aitides  were  submitted  with 
the  comments  to  support  the  claim  that 
surgical  drapes  made  from  nonwoven 
fabrics  an  superior  to  those  made  from 
woven  fabrics  (Refs.  1.  2. 3, 4, 13,  and 
15). 

FDA  believes  that,  to  provide  a 
reliable  aseptic  tiarrier  and  to  assure  the 
safety  of  the  suigical  patient,  general 
controls  are  insuffident  and 
perfonnance  standards  are  necessary 
for  the  devices,  whether  they  are  made 
from  woven  or  nonwoven  fabrics. 
Although  reusable  drapes  made  from 
woven  fabrics  may  not  provide  an 
effective  microbial  barrier  after 
repeating  processing,  it  is  the 
performance  of  the  material,  not 
whether  it  is  woven  or  nonwoven,  that 
determines  its  effectiveness  as  a 
microbial  barrier.  Some  types  of  t>otfa 
reusable,  woven  fabrics  and  disposable, 
nonwoven  fabrics  permit  the  passage  of 
microorganisms,  and  are.  therefore,  not 
effective  as  microbial  barriers. 
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20b.  Some  comments  agreed  with 
FDA's  proposal  to  classify  surgical 
drapes  and  drape  accessories  into  class 
II.  The  comments  stressed  the  need  for 
establishment  of  performance  standards 
to  assure  that  the  devices  provide  an 
aseptic  barrier  and  assure  patients' 
safety  from  moist  bacterial  strike- 
through.  One  comment  stressed  that 
surgical  drapes  should  be 
nonflammable. 

FDA  agrees  with  the  comments.  FDA 
also  believes  that  the  surgical  drape  and 
drape  accessories  should  be  classified 
into  class  II  to  control  the  risk  of 
shedding  of  particulate  matter  from  the 
device  or  its  accessories  into  surgical 
incisions  causing  foreign  body  reactions, 
infection,  or  allergic  or  toxic  reactions 
and  to  reduce  the  risk  of  bums  from 
ignition  of  flammable  materials. 

20c.  Comments  requested  that  FDA 
remove  the  Kelly  pad  from  the  proposed 
identification  of  surgical  drapes  and 
drape  accessories.  A  comment 
questioned  whether  a  Kelly  pad  is  a 
medical  device,  because  it  is  used 
externally.  The  comment  suggested  that, 
if  FDA  believes  that  a  Kelly  pad  is  a 
medical  device,  it  should  be  classified  in 
class  I,  the  same  category  as  the 
proposed  classification  of 
nonabsorbable  gauze  (or  sponges], 
wound  dressings  for  external  use,  and 
medical  disposable  bedding. 

FDA  is  changing  the  identification  of 
the  surgical  drapes  and  drape 
accessories  to  exclude  the  Kelly  pad. 
FDA  believes  that  a  Kelly  pad  is 
included  in  a  generic  type  of  device 
already  classifled  into  class  I  with 
general  hospital  and  personal  use 
devices.  (See  §  880.8060  Medical    '. 
disposable  bedding.) 

21.  Section  878.4380:  Aerosol  drape 
adhesive;  proposed  class  I.  A  comment 
requested  that  the  name  of  the  device 
and  its  identification  be  revised  to 
eliminate  the  word  "aerosol"  to  include 
nonaerosol  drape  adhesives. 

FDA  agrees  with  the  comment.  The 
agency  based  the  proposed  regulation 
on  data  designed  to  demonstrate  the 
noninterference  of  aerosol  drape 
adhesives  in  the  healing  process  and  the 
absence  of  acute,  systemic,  and  local 
toxicity  from  the  device.  FDA  believes 
that  nonaerosol  and  aerosol  drape 
adhesives  should  both  be  included  in 
the  same  device  classification 
regulation.  Accordingly,  FDA  is 
adopting  the  proposed  regulation  with 
changes  in  the  name  of  the  device  and 
its  identification. 

22.  Section  878.4400;  Electrosurgical 
cutting  and  coagulation  device  and 
accessories;  proposed  class  II.  | 

22a.  One  comment  said  that  a       ' 
performance  standard  should  be  written 


immediately  for  the  device  and  that  the 
standard  should  specify  the  maximum 
level  of  radiofrequency  interference 
emitted  by  the  device  so  that  other 
electronic  devices  used  in  the  operating 
room  are  protected  against  harmful 
radiofrequency  interference  from  the 
electrosurgical  cutting  and  coagulation 
device. 

The  agency  agrees  that 
radiofrequency  interference  from  the 
device  is  a  significant  problem  in  the 
operating  room.  FDA  also  agrees  that 
the  device  should  be  classified  into  class 
II.  FDA  disagrees  that  establishing  a 
performance  standard  for  the  device  will 
eliminate  harmful  radiofrequency 
interference  due  to  the  device.  Most  of 
the  interference  is  generated  by  the 
passage  of  current  from  the  active 
electrode  through  the  tissue  to  the 
dispersive  electrode.  The  physical 
configuration  of  electrodes  and 
intervening  tissue  forms  a  radiating 
antenna,  which  is  inherent  in  the  device 
design  and  operation  and  about  which 
little  can  be  done.  The  promulgation  of  a 
performance  standard  may  reduce  the 
radiofrequency  interference  that  may 
radiate  from  the  cables  or  the  power 
cord. 

22b.  A  comment  said  that  the 
electrosurgical  cutting  and  coagulation 
device  and  accessories  should  be 
classiHed  into  class  I  and  that 
development  of  voluntary  standards  will 
assure  the  safety  and  effectiveness  of 
the  device. 

As  stated  in  the  proposed  regulation, 
FDA  believes  tljat  performance 
standards  should  be  established  to 
control  the  risks  to  health  presented  by 
this  device  such  as  electrical  shock  and 
bums,  fire  and  explosion  from  use  near 
flammable  articles  or  ignition  of  bowel 
or  bladdSr  gases  during  surgery,  and 
cataract  formation  when  the  device  is 
used  near  the  eye.  FDA  believes  that 
general  controls  alone  are  insufHcient  to 
control  the  risks  to  health  presented  by 
the  device  and  establishment  of  a 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  FDA 
believes  that  sufHcient  information  is 
available  to  estabUsh  such  standards. 
Accordingly,  FDA  is  adopting  the 
proposed  regulation  without  change. 

23.  Section  878.4450;  Nonabsorbable 
gauze  for  internal  use;  proposed  class  II. 

23a.  A  comment  suggested  that  the 
name  and  identification  of  the  device  be 
changed  to  read  "nonabsorbable 
material  for  intemal  use,"  to  include 
nonwoven  materials  in  the  device 
identification. 

FDA  agrees  in  part  and  disagrees  in 
part  with  the  comment.  FDA  disagrees 
that  nonwoven  materials  be  included  in 


this  generic  type  of  device.  FDA 
intended  to  limit  the  generic  type  of 
device  to  gauze  woven  from  material 
made  of  not  less  than  50  percent  by 
mass  cotton,  cellulose,  or  a  simple 
chemical  derivative  of  cellulose,  for 
intemal  use.  In  the  final  regulation,  FDA 
is  clarifying  the  identification  of  the 
device. 

23b.  Comments  stated  that 
classification  of  the  device  into  class  II 
would  be  unduly  burdensome  on 
manufacturers,  serves  no  useful  purpose, 
and  would  not  result  in  a  safer,  more 
effective  device. 

FDA  disagrees  with  the  comments. 
FDA  believes  that  a  performance 
standard  is  necessary  to  control  the 
design  and  construction  of  the  device,  to 
reduce  particulate  matter 
contamination,  and  to  assure  adequate 
radiopacity. 

23c.  Comments  stated  that  the  Panel 
based  its  recommendations  on  very  old 
information  and  that  there  are  few,  if 
any,  current  problems  with  the  safety  of 
the  device. 

FDA  disagrees  with  the  comments. 
Reports  in  the  current  medical  literature 
(Refs.  5  through  12. 14, 17, 18.  and  19] 
show  that  fibers  shed  from 
nonabsorbable  gauze  surgical  sponges     ' 
for  intemal  use  cause  granulomas  that 
are  potential  risks  to  health.  Thus,  FDA 
believes  that  the  current  literature 
shows  that  the  device  presents  the  same 
risks  to  health  as  the  older  literature 
FDA  cited  in  the  proposed  regulation. 
FDA  believes  that  complications 
resulting  from  use  of  nonabsorbable     ' 
gauze  for  intemal  use  generally  are  not 
reported  to  FDA.  Such  complications 
include  granulomas  and  adhesions  from 
shed  fibers  and  adverse  reactions  from 
use  of  bioincompatible  materials  in  the 
device.  FDA  believes  that  establishing  a 
performance  standard  for  the  device 
would  control  these  risks  to  health  and 
assure  the  safety  and  effectiveness  of 
the  device. 

23d.  A  comment  said  that 
performance  standards  for 
nonabsorbable  gauze  for  intemal  use 
should  address  biocompatibility, 
abrasiveness,  strength,  wicking  rate, 
shock  absorbent  properties,  and 
radiopacity. 

FDA  believes  that  there  is  need  for 
performance  standards  addressing 
biocompatibility,  strength,  fiber 
shedding  rate,  and  radiopacity.  Whether 
performance  standards  should  cover 
additional  characteristics  of  this  device 
should  be  determined  in  the  standard- 
setting  proceeding. 

23e.  A  comment  said  that  the  label  of 
nonabsorbable  gauze  for  intemal  use 
should  identify  the  materials  used, 
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include  a  warding  that  the  device  may 
shed  fibos  tnln  a  woand,  indicate  that 
the  material  hw  been  tested  for 
acceptable  bictQompatibility,  and 
describe  the  hmgth  of  shelf  life  and  the 
proper  mediod  of  sterilization. 

FDA  acknovt^edges  the  comment's 
concern  abouti  the  labeling  of 
nonabsorbable  Igauze  for  internal  ase 
and  points  ou^  that  mariieted  devices 
must  now  conti^ly  with  requirements 
under  sections  601  and  502  of  the  act 
concerning  misbranding  and 
adulteration.  A^o,  FDA  could  develop 
separate  labeUlig  regulations  for  the 
device  if  nece^lary.  FDA  is  not  ' 
specifying  labeling  requirements  for  the 
device  at  this  time.  When  standards  are 
developed  for  the  device,  labeliog 
requirements  aiay  be  addressed  in  the 
standard. 

23f.  One  coiUnent  alleged  thii 
nonabsorbable  gauze  for  internal  use  is 
already  identified  in  {  67a4060 
Nonabsorbable  gauze,  surgical  spon^, 
and  wound  dr$^ing  for  external  use. 
The  comment  suggested  that  the  generic 
type  of  device  liionabsorbable  gauze  for 
internal  use  b^  ieliminated. 

FDA  believes  that  nonabsorbable 
gauze  for  exteriial  use  presents  fewer 
risks  to  health,  It  does  not  present  risks 
of  adhesions  or  granulomas  due  to  the 
shedding  of  ceil)ulose  fibers  nor  does  it 
need  to  be  racEbpaque.  Because  of  these 
di^rences  in  degree  of  risk  to  health, 
and  because  ojfjdifferences  in  the 
intended  uses  tif  the  devices,  FDA 
believes  that  the  two  devices  should  be 
classified  in  separate  regulations. 

23g.  A  comn^tnt  said  uiat  experiments 
in  animals  that  ytere  used  to 
demonstrate  f<>feign  body  reactions  from 
lint  and  gauze  Ifragments  used  excessive 
amounts  of  material  and  do  not  reflect 
actual  practice  in  treatment  of  humans 
with  the  device, 

FDA  believes  that  the  studies  in 
animals  to  inv^tigate  the  relationship  of 
Tiber  and  lint  tb  adhesions  and 
granuloma  formation  used  appropriate 
amounts  of  mQlerial  in  order  to  assure  a 
reproducible  akid  significant  rate  of 
adhesion  and  granuloma  formation.  The 
medical  literature  (Refs.  5  through  12, 14, 
17, 18,  and  19)  shows  that  fibers  shed 
from  dressing^  present  risks  to  health  in 
humans  and  supports  FDA's  decision. 

23h.  A  comment  stated  that  if  a 
product  is  labeled  as  x-ray  detectable, 
then  the  misbranding  provisions  and 
CGMP  requirements  of  the  act  are 
sui^icient  to  en$ure  Uiat  the  label  claim 
is  met,  and  fuijt^ier  regulation  is  not 
needed. 

FDA  believes  that  a  performance 
standard  for  rfdiopadty  is  necessary  for 
this  device  bei#use  general  controls 
alone  are  insu^ient  to  oonkol  the  risk 


to  health  from  inadequate  radiopacity.  A 
standard  for  radiopacity  would  provide 
a  sufficient  level  olf  rafiopacity  in  the 
device  to  allow  a  mininnmi  amount  of  x- 
ray  exposure  of  tfie  patient  to  detect  the 
device.  CinrenHy.  a  radiopaque 
nonabsoibable  gasze  for  internal  use 
device  that  is  labeled  as  x-ray 
detectable  may  contain  any  level  of  any 
substance  detectable  by  x-rays. 

23i.  A  comment  stated  that  additional 
regulatory  standards  are  not  needed  for 
nonabsori}able  gauze  for  internal  use 
because  a  standard  already  exists,  llie 
comment  asserted  tiiat  any  product 
labeled  "absorbent  gauze"  is 
misbranded  under  the  act  if  it  does  not 
comply  with  Uie  corrent  U.S.P. 
monograph. 

The  U.S.P.  monograph  for  absorbent 
gauze  does  not  control  all  risks  to  health 
presented  by  nonabsorbable  gauze  for 
internal  use.  The  current  U.S.P. 
monograph  applies  to  external  use  and 
defines  the  following  parameters: 
Cotton/rayon  composition,  packaging 
and  storage,  labeliitg,  thread  count, 
length,  width,  weight,  absorbency, 
sterility,  ignition  residues,  fatty  matter, 
and  dyes. 

23j.  A  comment  stated  that  (1) 
disposable  surgical  sponges  for  internal 
use  do  not  present  the  risks  to  health 
cited  by  the  Panel,  and  (2)  the  Panel  did 
not  address  the  differences  between 
reusable  surgical  sponges  for  internal 
use  and  disposable  sponges  for  internal 
use. 

Although  it  is  true  that  many  medical 
facilities  now  use  disposable 
nonabsorbable  gauze  for  internal  use, 
FDA  believes  that  this  change  has  had 
little  impact  on  the  risks  to  health  from 
the  device.  Several  current  scientific 
articles  and  textbooks  for  training 
surgeons,  operating  room  nurses,  and 
operating  room  technicians  describe  the 
hazards  from  surgical  sponges  and  other 
cellulose  products  used  in  ^e  operating 
room  and  provide  procedures  for 
reducing  these  hazards  (Refs.  5  through 
15, 17, 18,  and  19).  These  documents 
cleariy  show  that  the  change  from 
reusable  surgical  sponges  to  disposable 
sponges  has  not  eliminated  or  reduced 
the  risks  to  health  from  nonabsorbable 
gauze  for  internal  use. 

23k.  A  comment  stated  that 
nonabsorbable  gauze  for  internal  use 
has  been  an  essential  surgical  product 
for  more  than  80  years.  The  comment 
said  that  a  reasonable  evaluation  of  the 
risks  and  benefits  wrould  find  that  the 
benefits  are  so  great  and  the  risks  so 
small,  that  there  is  an  assurance  of  the 
safety  and  effectiveness  of  the  device. 

The  Panel  identified  risks  to  healdi 
that  are  intrinsic  to  Ae  device  that  have 
been  documented  for  over  40  years. 


Adhesions  and  gramdomas  caased  by 
fibers  shed  from  nonabsorbable  gauze 
for  internal  use  are  major  factors  in 
reoperations.  FDA  believes  diat  the 
benefits  of  surgery  can  be  obtained  with 
a  reduction  in  risks  to  health,  if 
performance  standards  are  established 
for  nonabsorbable  gauze  for  internal 
use. 

231.  A  comment  stated  that 
establishing  a  performance  standard 
will  not  eliminate  the  shedding  of 
particulate  matter  from  the  device. 

FDA  agrees  with  the  comment.  FDA 
agrees  that  establishing  a  performance 
standard  may  not  totally  criminate  the 
hazard  of  fiber  shedding  from  the 
device.  However,  FDA  believes  that 
establishing  a  performance  standard  for 
the  device  will  reduce  the  level  of  fiber 
shedding  and  thereby  reduce  to  a 
reasonable  level  the  risks  to  health  and 
adhesions  and  granulomas  from  fibers 
from  the  device  shedding  into  wounds  or 
incisions. 

23m.  A  comment  stated  that  there  are 
no  data  whidi  identify  the  minimum 
level  of  particulate  matter  to  which  a 
patient  can  be  safely  exposed.  The 
comment  said  that  appropriate  and 
meaningful  test  methods  do  not 
currently  exist. 

FDA  agrees  that  current  literature 
indicates  that  there  is  no  "safe"  level  of 
particulate  exposure  for  gauze  for 
internal  use.  Although  FDA  believes  that 
a  level  of  "no  particulate  shed"  cannot 
be  achieved,  a  i>erformance  standard 
can  reduce  the  number  of  fibers  shed 
per  unit  mass  and  thereby  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  FDA 
believes  that  meaningful  test  methods 
do  exist  and  that  several  authors  have 
described  techniques  for  accurately 
counting  the  number  of  fibers  shed  by  a 
gauze  sponge  (Refs.  6, 13,  and  17).  These 
authors  have  shown  that  accurate  and 
meaningful  test  methodologies  do  exist 
and  can  be  implemented. 

23n.  A  conunent  said  that  the  risks  of 
allergic  or  toxic  reactions  to  the  device 
are  hypothetical  and  unsubstantiated. 

FDA  disagrees  with  this  comment. 
The  hazards  of  localized  toxic  reaction 
to  surgical  sponges  left  in  an  incision  are 
well  established.  The  practice  of  sponge 
counting  before  closing  an  incision  is  an 
acknowledgment  of  the  magnitude  of 
this  hazard.  The  hazard  from  sponge 
particles  shed  in  an  incision  are  also 
real  and  thoroughly  documented  (Refs.  5 
through  12, 14. 17, 18,  and  19). 

Accordingly,  FDA  is  adopting  the 
proposed  r^ulation  with  clarifying 
changes. 

24.  Section  87a4460:  Surgeon's  glove: 
proposed  class  n. 
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Comments  suggested  that  the 
surgeon's  glove  should  be  classified  into 
class  I,  because  of  the  history  of  its  safe 
and  effective  use.  Comments 
emphasized  that  not  one  case  of  tissue 
incompatibility  in  patients  has  been 
reported,  and  that  the  observed 
problems  have  been  packaging  defects, 
holes  in  gloves,  and  user  skin  sensitivity 
reactions.  The  comments  said  that  these 
problems  can  be  addressed  by  general 
controls,  including  labeling,  and  CGMP 
provisions.  The  comments  suggested 
that  the  risk  of  infection  from  improper 
sterilization  can  be  controlled  by  CGMP 
requirements  and  by  insistence  on 
validation  of  the  sterilization  process. 
The  comments  said  performance 
standards  are  unnecessary  for  the 
device.  A  comment  suggested  that  the 
term  "cross-infection"  be  removed  from 
the  device  identification  because  the 
preceding  word  "contamination" 
includes  "cross-infection." 

FDA  agreiBs  with  the  conunents.  FDA 
now  believes  that  risks  of  tissue 
compatibility  and  sterilization  of  a 
surgeon's  glove  can  be  controlled  by 
general  controls.  Accordingly,  in  the 
final  regulation.  FDA  is  classifying  the 
device  in  class  I.  with  a  clarified 
identification,  rather  than  class  II  as 
was  proposed.  FDA  advises  that,  in  the 
Federal  Register  of  May  11, 1987,  it 
announced  the  availability  of  a  final 
guideline  on  process  validation  for  drugs 
and  devices  (52  FR 17638).  FDA  made 
the  guideline  available  to  assist 
manufacturers  to  sterilize  devices 
properly. 

25.  Section  878.4580;  Surgical  lamp; 
proposed  class  II. 

Comments  noted  that  two  of  the  three 
classification  panels  that  made 
recommendations  on  classification  of 
the  surgical  lamp  recommended  that  the 
device  be  in  class  I.  Comments  pointed 
out  that  numerous  codes  and  guidelines 
applicable  to  lighting  in  health  care 
facilities  are  available  for  controlling  the 
devices.  Another  comment  said  that 
many  of  the  risks  cited  by  FDA  in  the 
proposed  regulation  are  hypothetical. 
The  comments  also  suggested  that  FDA 
classify  the  device  in  class  I,  because  a 
review  of  FDA's  device  experience 
network  reports  and  manufacturer's 
complaint  files  revealed  no  serious 
injuries  to  patients  or  hospital  personnel 
from  surgical  lamps. 

FDA  believes  that  the  data  in 
complaint  files  of  manufacturers  or  the 
voluntarily  submitted  adverse 
experience  reports  in  FDA's  device 
experience  network  are  not  an  accurate 
reflection  of  the  actual  levels  of  adverse 
experiences  with  devices.  Therefore, 
FDA's  rule  that  requires  manufacturers 
and  imppcters  to  report  adverse 


experiences  with  devices  (21  CFR  Part 
803)  has  improved  the  information 
available  to  FDA  on  adverse 
experiences  with  devices  but  it  lacks 
information  on  experiences  that  are  not 
reported  to  manufacturers  or  importers. 
FDA  believes  that  a  surreal  lamp 
presents  risks  to  health  including  risks 
of  electrical  shock,  tissue  drying, 
traumatic  injury  to  patients  or  medical 
personnel  if  the  lamp  falls,  and  cuts 
from  a  lamp  or  its  diffiisers  that  may  fall 
and  break.  The  fact  that  there  are 
numerous  codes  and  guidelines  for 
manufacturers  on  the  design  of  surgical 
lamps  that  now  are  in  use  in  the  United 
States  will  make  it  easier  to  develop  a 
regulatory  performance  standard  for  the 
device.  FDA  believes  that  such  a 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
sufficient  information  is  available  to 
develop  such  a  standard.  Accordingly, 
FDA  is  classifying  the  device  into  class 
II  as  proposed. 

26.  A  comment  saftl  that  the  devices 
below  should  be  classified  into  class  I 
unless  the  risks  to  health  are  of 
sufficient  magnitude  to  justify  a 
performance  standard  and  a 
performance  standard  would  be  an 
appropriate  means  of  controlling  the 
risks.  The  comments  suggested  that  the 
devices  listed  below  be  classified  into 
class  I  instead  of  class  II  as  proposed. 


878.4630 
878.4780 
878.4810 


878.5070 


Dermatologic  ultra-violet  lamp . 

Powered  sudiofi  pump 

Laser  surgical  instrument  lor 
use  in  general  and  plastic 
surgery  and  in  dermatology 

Air-handling  apparatus  for  a 
surgical  operating  room. 


Dermatologic  ultraviolet  lamp.  In  the 
proposal,  the  dermatologic  ultraviolet 
lamp,  whether  intended  for  the 
treatment  of  dermatological  disorders  or 
for  tanning,  was  placed  in  one 
classification  regulation  (S  878.4630). 
FDA  now  is  splitting  the  classification  of 
the  ultraviolet  lamp  into  two  separate 
classification  regulations  based  on  its 
intended  use.  V\^en  the  ultraviolet  lamp 
is  intended  for  tanning  purposes,  it  is  to 
be  classified  at  new  S  878.4635 
Ultraviolet  lamp  for  tanning;  however, 
its  classification  is  being  postponed  for 
consideration  of  electrical  safefy 
information  to  enable  FDA  to  consider 
issuing  a  proposal  to  classify  the  device 
into  class  I.  When  the  ultraviolet  lamp  is 
intended  for  use  to  photoactivate  a  drug 
in  the  treatment  of  a  dermatological 


disorder,  the  ultraviolet  lamp  ia  being 
classified  into  class  II,  as  proposed,  at 
§  878.4630  of  these  final  classification 
regulations,  if  the  labeling  of  the  drug 
intended  for  use  with  the  device  bears 
adequate  directions  for  the  device's  use 
with  that  drug. 

The  performance  standard  for 
sunlamp  products  at  21  CFR  1040.20, 
issued  under  the  Radiation  Control  for 
Health  and  Safety  Act  (42  U.S.C.  263b- 
n)  referred  to  in  the  proposal,  applies  to 
the  ultraviolet  lamp  for  tanning.  Because 
this  standard  covers  the  risks  to  health 
presented  by  this  device  other  than 
electrical  safety  hazards,  FDA  is 
postponing  the  classification  of  the 
ultraviolet  lamp  for  tanning  pending  the 
agency's  review  of  electrical  safety 
information.  Depending  upon  the  results 
of  this  review,  FDA  will  consider 
classifying  the  ultraviolet  lamp  for 
tanning  into  class  I. 

FDA  believes  that  a  standard  is 
needed  under  section  514  of  the  act  for 
the  ultraviolet  lamp  intended  to 
photoactivate  a  drug  for  the  treatment  of 
dermatological  disorders  to  control  the 
risks  to  health  of  bums  to  skin  or  eyes 
fium  improper  shielding  or  excessive 
exposure  to  ultraviolet  radiation, 
accelerated  aging  of  skin  from  excessive 
exposure,  skin  cancer  from  excessive 
exposure,  and  induction  of  sensitivity 
reactions  in  persons  with  photosensitive 
skin.  See  also  the  discussion  of  the  risks 
to  health  presented  by  the  device  in  the 
agency's  notice  of  intent  to  propose 
rules  and  develop  recommendations 
published  in  the  Federal  Register  of 
February  8, 1980  (45  FR  8870).  In 
addition,  based  on  its  review  of  Panel 
reports,  transcripts,  and  the  comments 
made  at  Panel  meetings  concerning  the 
ultraviolet  lamp  for  dermatologic 
disorders,  FDA  believes  that  scientific 
information  supports  the  use  of  this 
device  only  for  photoactivating  a  drug  in 
the  treatment  of  dermatological 
disorders,  e.g.,  to  photoactivate  psoralin 
in  the  treatment  of  psoriasis.  Thus,  FDA 
has  clarified  the  identification  in 
§  878.4630  to  provide  that  this  device  is 
used  to  photoactivate  a  drug  for  the 
treatment  of  dermatological  disorders. 
FDA  has  also  clarified  the  name  of  the 
device. 

Powered  suction  pump.  FDA  believes 
that  a  standard  is  needed  to  control  the 
risks  of  infection  from  airborne 
microbial  contamination  and  trauma  to 
tissues  caused  by  malfunction  of  or  lack 
of  a  vacuum  regulator. 

Laser  surgical  instrument  for  use  in 
general  and  plastic  surgery  and  in 
dermatology.  FDA  believes  that  a 
standard  is  needed  under  section  514  of 
the  act  to  control  the  risks  to  health  that 
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>ns  noted  above,  FDA 

controls  alone  are 
provide  reasonable 
e  safety  and 
f  these  devices  and  that 
sufficient  infohnation  is  available  to 
establish  performance  standards  to 
provide  sudii  assurance. 

27  Sectionii78.4730;  Surgical  skin 
degreaser  or  Iqdhesive  tape  solvent: 
proposed  class  I. 

Two  comnMnts  requested  that  the 
identificatioii  pf  the  generic  type  of 
device  also  i^dude  both  1,1.1- 
trichloroethatife  and  1,1,1-trichloroethane 
with  mineral  ii^irits. 

FDA  agrees'with  the  comments.  The 
Panel  based  ito  recommendations  on  its 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  and 
on  a  review  of  Hterature  submitted  for 
l,1.2-trichlonKlZ2-trifluoroethane.  FDA 
believes  thatlsie  1,1,1-trichloroethane 
and  the  1,1,1-ltrichloroethane  with 
mineral  spirits  surgical  skin  degreaser  or 
adhesive  tapf  [solvent  are  substantially 
equivalent  to|  the  device  that  FDA 
proposed  to  cbssify  into  class  I.  FDA  is 
including  theM  types  of  devices  in  the 
generic  type  Mdevice  being  classified. 
Accordir^y,  {fDA  is  adopting  the 
proposed  reguation  with  changes  in  the 
identificatioi^  of  the  device. 

28.  Sectioni<78.4750:  Implantable 
staple:  proposed  class  n.  Comments 
'stated  that  dae  to  many  years  of  safe 
use  of  these  i  ips  and  die  absence  of 
any  reported  medical  problems, 
classificatioii  into  class  I  would  provide 
adequate  ass|y^«nce  of  continued 
reliability. 

FDA  disagMes  with  tiiese  comments. 
FDA  believe^  that  the  bnplantable 
staple  should  pe  dassified  into  dass  U 
to  control  the  Hsks  to  health  of  tissue 
necrosis  fron^  iexcessive  pressure  from 


the  device,  leakage  of  body  {hdds  that 
may  lead  to  complications  such  as 
infection  or  hemonhage.  and  formation 
of  calculi  if  staples  are  ejqMsed  to  urine. 
Accordingly,  FDA  it  adof^bag  the 
proposed  regulation  with  adarifyiitg 
chainge.  (See  preamble  paragrai^  11.) 

29.  Section  8784780;  RemovaMe  skin 
staple;  proposed  dass  I.  A  comment 
agreed  that  the  removabkf  skin  staple 
should  be  classified  into  dass  L  The 
comment  also  stated  diat  skin  staples 
fabricated  from  materiiJs  that  have  not 
been  shown  to  be  biocompatible  should 
be  dassified  into  dass  m. 

FDA  believes  that  a  removable  skin 
staple  should  be  classified  into  class  I 
for  the  reasons  given  in  die  proposed 
regulation.  FDA  advises  that  any 
manufacturer  who  intends  to  market  a 
removable  sidn  staple  made  of  a 
material  not  used  in  removable  skin 
staples  being  commercially  distributed 
before  the  enactment  date  of  the 
amendments  must  submit  to  FDA  a 
premarket  notification  submission  under 
section  5100c)  of  the  act  and  Subpart  E 
of  21 CFR  Part  807.  If  FDA  determines 
that  the  device  subject  to  the  submitted 
premarket  notification  is  not 
substantially  equivalent  to 
preamendments  removable  skin  staples, 
the  new  device  is  a  dass  III  device 
subject  to  premailcet  approval  under 
section  515  of  the  act  Accordirigly,  FDA 
is  adopting  the  proposed  regulation 
without  change. 

30.  Section  878.4810;  Laser  surgical 
instrument  for  use  in  general  and  plastic 
surgery  and  in  dermatology;  proposed 
class  U. 

A  comment  agreed  with  FDA's 
proposed  regulation  dassifying  the 
carbon  dioxide  laser  and  the  aigon  laser 
into  class  II  and  suggested  that  the 
generic  type  of  device  be  classified  into 
class  n  for  all  intended  uses. 

FDA  agrees  in  part  and  disagrees  in 
part  with  the  comment.  FDA  agrees  that 
the  generic  type  of  device  should  be  in 
class  IL  but  FDA  believes  that  the  safety 
and  effectiveness  of  the  argon  laser  has 
not  been  established  for  certain 
intended  uses.  In  the  final  rule,  FDA  is 
identifying  separately  the  carbon 
dioxide  laser  and  the  argon  laser,  to 
clearly  show  that  the  argon  laser  is 
being  dassified  into  dass  n  only  for  use 
in  dermatology.  Accordingly,  FDA  is 
adopting  the  proposed  regulation  widi 
changes  in  identificatfcm. 

31.  Section  87a53S0;  High-frequency 
needle-type  epilatoR  proposed  dass  n. 

31a.  One  comment  said  that  the 
purpose  of  dectro^is  is  to  destroy  the 
dermal  papilla  of  a  hair,  not  the  foUide 
as  stated  in  the  proposed  regulation. 

FDA  is  changhig  the  identification  as 
suggested  by  the  conunent- 


31b.  A  comment  identified  three  types 
of  electrolyste  devicer  Short  wave 
(M^-frequenc^  AC-current);  galvanic 
(DC-current);  and  AC/DC  blend 
machines.  The  comment  stated  that 
short  wave  AC-machines  are  used 
predominantly,  the  galvanic  machines 
are  becoming  obsdete,  and  that  AC/DC 
blend  machines  are  used  infrequendy. 
The  cbiiiment  also  pointed  out  that  in 
electrolysis  the  normal  duration  for 
applying  current  is  in  die  range  of  0.02  to 
OIM  seeonds,  far  less  than  the  20-second 
diiration  discussed  in  die  proposed 
regulatioiL 

In  the  final  rule,  FDA  is  changing  the 
name  and  identification  of  hi^- 
frequency  needle-type  epUator  to 
identify  conectiy  die  different  device 
designs. 

31c.  FDA  received  a  petition  (82P- 
0216)  that  requested  the  agency  to  ban 
uncoated  electrolysis  needles.  FDA 
dedded  to  iHt>cess  the  petition  as  a 
comment  on  the  proposied  regulation  for 
the  high-frequency  needle-type  epUator, 
which  includes  electrolysis  needles 
(both  coated  and  uncoated). 

FDA  disagrees  with  the  comment, 
because  uncoated  electrolysis  needles 
have  been  used  for  many  years  in 
electrolysis  and  FDA  has  no  evidence, 
nor  was  a^  submitted  by  the  comment, 
to  support  the  banning  of  uncoated 
electrolysis  needles.  Accordingly,  FDA 
is  adopting  the  proposed  regulation  with 
darifying  changes  in  the  name  and 
identfflcation  of  the  generic  type  of 
device. 

32.  Section  87aS650;  Topical  oxygen 
chamber  for  extremities;  proposed  class 

n. 

A  comment  suggested  that  the  device 
be  placed  in  class  I  instead  of  class  II. 
The  comment  argued  that  the  proposed 
regulation  merely  identified  the  risks 
without  discussing  the  magnitude  of  the 
risks  and  that  dassifying  the  device  on 
the  basis  of  perceived  risk  is 
imjustiflable.  The  comment  also 
suggested  that  the  proposal  to  classify 
the  device  into  class  U  is  contrary  to  the 
philosophy  intended  in  the  amendments 
of  classifying  a  device  at  the  lowest 
level  of  regulatory  control  necessary. 

FDA  disagrees  «vith  the  comment. 
Indeed,  FDA  believes  that,  at  the  time 
FDA  proposed  that  the  topical  oxygen 
-chamber  for  extremities  be  dassified 
into  class  II,  the  agency  did  not 
adequately  take  into  account  the  lack  of 
sdentific  evidenciB  to  support  the  safefy 
and  effiectiveness  of  the  device. 
Accordingly,  hi  the  final  rule  FDA  is 
dassifying  die  topical  oxygen  chamber 
for  extremities  into  dass  ID.  In  a  review 
of  the  literature  on  this  device  (Ref.  28). 
Dr.  Max  Cohen,  a  consultaiit  to  the 
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National  Center  for  Health  Care 
Teofanology  f^KHCT],  found  little  valid 
Bcientjftc  evidence  to  tupport  fte  safety 
and  egecflyeiieM  of  use  dt  ftc  topical 
oxygen  diamber  for  extremilie*  in  the 
treatment  of  bed  sores  (decuSiitas 
ulcers).  Dr.  Cohen's  revWw  of  ^e 
liteiature  found  no  study  cooipuring  lite 
resnks  of  treating  bed  sores  with  the 
topical  oxyjjea  chcnrtier  for  extieuilUes 
with  tile  resrits  of  treating  bedsores  by 
exposiqg  tfie  nkers  to  tophal  air.  Tlius, 
Dr.  Cohen  oonclnded  that  vafid  silentlOc 
evraence  naa  not  been  provided  to 
establish  die  effectiveness  of  the  device. 

Similarly,  in  an  uopublished  ^bvft 
assessnent  ei  the  Tsrae  of  topical 
oxygen  thempy  In  die  treatnent  of 
decubitus  ulom  end  skin  leslonB. 

con WKXOQ  Oy  nM  ^^UHC  IrCCnn  o6WfC6 

in  1983,  the  Office  of  Health  Technology 
Assessamt  (OHTA)  found  that  stuAes 
deuMMUfrate  dMt  suaunds  Aol  are  often 
unreapuasiiws  lo  pssvteus  fcuutwewt  heri 
following  tupitid  mygse  tttsMpy  psf . 
2t|.  Honeuar,  a  iMHidwr  of  uneofltooned 
varialilen  aake  it  dMook  to  atlrihale 
the  healing  IB  ia  an  aTtopioal  oicygeii. 
According  to  OHIA,  aaeaf  topical 
oxygen  ia  Ike  kaaiBeal  of  pnasars 

appear  to  be  a  wideiy  accBplsd  practice 
laf  the  medical 


FDAbciievaslhata 
for  widespread  aM  of 
ohaartier  for  cakcailiaB  ki  the  treatment 
of  skin  aorea  n  the  eldeity  end  J 
despite  the  lack  af  valid  acientt.. 
evidence  of  the  safety  and  effectivt_ 
of  the  device.  FDA  bebevcs  UMt  the 
device  preseats  a  potential 
unreasonable  risk  of  illness  or  injury  to 
patients,  if  there  are  not  adcqaale  data 
to  assure  the  saie^r  and  afisctivaBasa  of 
the  device.  In  addMioB,  the  dsvioe  is 
purported  or  repraaeoted  to  be  far  a  ase 
(treatnent  of  deoabitH  afesrs}  dm  is  of 
substantial  impoctanoe  ia  pravenlii^ 
impairment  of  hianiui  heahh.  The 
agency  has  deleniuned  tkal  praaMricet 
approval  is  aeoessary  for  dH  device, 
because  genovl  raniiyli  and 
performetoe  staadards  an  laaaffioiant 
to  provide  reasoaable  aasaraooe  of  the 
safety  and  effectiveness  of  the  device. 
FDA  now  believes  dMt  dMre  is 
insufficient  inforaMtiaa  to  i  alatiish  a 
performance  standard  to  provide 
reasonable  assurance  of  tke  safety  aad 
effectiveness  of  the  device.  Accordingly, 
althougk  FDA  proposed  dtat  the  device 
be  classified  into  class  H.  FDA  is 
classifying  the  d«vioe  into  class  DL 

33.  Section  878.5910;  Pneumatic 
tourniquet;  proposed  class  11. 

33a.  A  comment  stated  diat  because 
various  pneumatic  units  can  be  used 
with  varions  types  of  inflatable  cuffs. 


pnti^de  anUi  should  be  clissiied 
separaldy  from  file  cuffs. 

FDA  dlsapeas  arifh  dia  comment 
FDA  beliavBS  (hat  the  risks  to  health 
presented  hy  a  devka  are  the  auBi  of  the 
risks  preseflfted  Vy  fhc  oeapooents  of 
the  device.  Ihe  xUke  presented  hy  the 
pressure  legdafiBg  uait.  euch  as 
excessive  inassuns  on  tissues  that  any 
result  bom  Esulty  pressure  nsgulating 
controls  or  inaccurate  jaagea  are 
different  from  die  liaks  ueseated  by  the 
coi£  such  ae  aeams  or  sharp  edges  that 
mey  cause  sida  trauma.  I^A  believes 
that  the  components  of  <his  generic 
device  should  be  dessified  in  die  seme 
reguladan. 

33b.  A  comment  elated  diat  a  draft 
problem.definHion  study,  peifonaed  by 
FDA  and  sent  to  manefacturets  for 
comment,  idenfified  appIicadoB 
techni^ae  and  preventive  maintenance 
by  hoiQittd  personnel  as  die 
predondnaat  oieeauses  necessary  to 
assure  the  eetsly  aad  eSecttveaese  of  a 
pneumatic  toundqueL  Anethnr  ''rmnm^n^ 
slated  diet  fee  proposed  clnseifipntion 
into  clasB  n  Is  inoenect,  becaase  ihe 
proposed  rJasslTication  does  not  support 
the  view  that  fhe  device  bee 
unreasonable  tUlkg. 

FDAdisagreee  wddi  the  ^mimont. 
During  roA'e  preparatioa  of  the  draft 
study  of  hazards  associated  widi  use  ci 
thepaeumafic  toonuquetreieired  to  in 
the  connaeat.  FDA  reviewed  43  aUtkus 
in  the  medical  literature  on  diis  seoeric 
type  of  device  (Ref.  30^.  Hm  stody 
revealed  die  ioOowiog  potential  hazards 
from  use  of  the  devke:  excessive 
inflation  pressores,  prolonged  inflaUoa 
time,  venous  coagestioB.  sudden 
unexpected  loamiquet  dsftstioa.  skin 
trauma  £rom  necrosis  or  chenicai  burns, 
tissue  trauBa,  diennal  bums,  and  post- 
tourniquet  syndrome.  AUhough  seme  of 
these  hazards,  sac^  as  preha^ed 
inflation  time,  are  user  related  and  may 
be  reduced  flaaa^i  iaipreved  lebeliag, 
other  hasards  ere  related  to  the  desi^ 
and  performance  of  the  pressure 
reguletiqgnait,  the  oonnectiiw  tabia^  or 
the  cuff.  FDA  continues  to  bwieve  that 
perforaience  ntiaidaids  ere  Beoeaeary 
for  this  device,  becaiae  geoaral  controls 
alone  are  insafBcient  to  central  dn  risks 
to  healdi  preacnicd  by  die  devtoe.  The 
agency  believes  dtat  the  establishment 
of  a  perfonaaooe  standard  for  the 
pressure  regulatiag  unit  of  the  device 
may  prevent  excessive  peessure  being 
appUed  to  tissue  beceaec  of  defective 
presaure-oootrols  or  an  inaccurate 
pressure  gauge,  or  the  hazard  of  sodden 
deflation  of  tibe  cufL  The  agency 
believes  that  the  estabUshraent  of  a 
performanoe  standard  may  prevent  the 
construction  of  cuffs  with  seams  or 
sharp  edges  that  may  cause  tissue 


tmunm  as  well  es  Isilwes  of  die  lahing 
or  the  oafflhOI  ney  allenr  enddea 
dsfUttaa  af  dM  cnftniA  afee  behevee 
diat  snltrteat  inionnelien  is  asailable 
toeeishMehperfiamsmtw  slenJaadsfar 
die  device.  Awinidh^.  hi  the  inei  rate 
FDA  lerteeei^fi^o  the  gwric  type  at 
device  into  dase  O  as  prepoeed.  with 

CMtf Wymg  COMUM  M  M>  IBBtlllCTtW 

oflhsdevkB. 

M.  Socmen  SFBiMM;  cjFe  pads 
proposed  dees  L 

FDA  proposed  to  dassify  the  eye  pad 
widi  opiidiahulc  devices.  (See  Feihaal 
RiilhUutofjamiaiyaMaaaHyra 
3732)(|  mainO;  Docket  No.  7BN-3285]). 
Oouuneols  seggested  that  die 
identifiordon  OT  die  device  be 
broadened  to  htdadc  materials  other 
than  gauze  and  cotton. 

FDA  agrees  widi  &e  comments.  FDA 
is  chan^ng  die  idendfication  of  die 
device  to  include  meterials  other  than 
gauze  and  cotton  that  are  substantially 
equivaleaL  Hie  egency  also  has  decided 
that  the  dassificatiea  of  the  device 
should  be  codified  with  general  and 
plastic  saigaiy  devices  (21  CfR  Part  S78) 
rather  than  with  ophthalmic  devices  (21 
CFR  Part  886).  AcGordi^ly.  ROA  is 
adoptiag  the  proposed  rqgsiation  for  the 
eye  pad.  FDA  is  codi^nag  the 
classiHcation  of  the  devioe  with  general 
and  plastic  eurgery  devices  at 
§  B7&4Ma,  widi  wnar  daafyk^ 
changes.  The  final  dasoificetioa  will 
retain  the  docket  niB4>er  aesipMd  to  the 
proposed  regulation  for  the  eye  pad. 

3fi  SecUon  87«ji«IO;  Manaai  sor^cal 
instnansnt  for  general  use;  proposed 
class  L 

ine  Panel  leoumineiideu  end  FDA 
proposed  diat  mannal  surgical 
instfuments  for  general  use  be  classified 
into  dass  I  nvidi  no  exempdoia.  In  the 
proposed  rde,  FDA  inchided  examples 
of  the  devices  subject  to  the  rule  and 
indketed  that  other  (nnnamed)  devices 
would  be  8idi|ect  to  the  nrie.  No 
cunuueiits  were  received  on  this 
proposed  reguadun. 

FDA  now  has  determined  to 
specifically  identify  another  device     [ 
sub)ect  to  the  regulation:  sutming 
apparatus  for  die  stomach  and  intestine. 
FDA  inadvertendy  omitted  the  suturing 
apparatus  for  the  stomach  and  intestine 
from  the  list  of  example  devices 
provided  in  the  proposed  rule.  FDA 
believes  that  the  suturing  apparatus  for 
the  stomach  and  intestine  was  in 
commercial  distribution  on  the 
enactment  date  of  the  amendments. 

Accordingly,  FDA  U  adopting  the 
proposed  rule  with  changes  needed  to 
specifically  identify  the  suturing 
apparatus  for  the  stcratach  and  intestine 
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as  one  of  the  djejvices  subject  to  the 
regulation.       l 

K.  Exemptions  lor  Class  I  Devices 

Exemptions  j^/n  CGMP  regulations. 
As  stated  in  the  proposals,  the  agency 
has  determined  Ithat  exemption  of 
manufacturers  ji)f  any  device  from 
§§  820.180  and  (20.198  of  the  CGMP 
regulations  would  not  be  in  the  public 
interest.  Moreover,  compUance  with 
these  sections  It  not  unduly  burdensome 
for  device  manufacturers.  The  complaint 
file  requirements  of  §  820.198  ensure 
that  device  manufacturers  have 
adequate  systei^s  for  complaint 
investigation  ahd  followup.  The  general 
requirements  oonceming  records  in 
S  820.180  ensure  that  FDA  has  access  to 
complaint  files^  can  investigate  device- 
related  injury  noports  and  complaints 
about  product  defects,  can  determine 
whether  the  mtQufacturer's  corrective 
actions  are  ade4|uate,  and  can  determine 
whether  an  ex^tiption  from  other 
sections  of  the  CGMP  regulations,  if  one 
has  been  granted,  is  still  appropriate. 
Also,  for  the  reasons  given  in  the 
proposed  reguleidons,  these  exemptions 
do  not  apply  to  devices  that  are  labeled 
or  otherwise  rejpresented  as  sterile. 

FDA  has  pretmred  guidelines  on  the 
procedure  that I^ould  be  followed  by 
persons  who  Wish  to  submit  petitions  for 
exemption  or  variance  from  die  device 
CGMP  regulations.  These  petitions  may 
be  submitted  in  accordance  with  the 
provisions  of  section  520(f)(2]  of  the  act 
(21  U.S.C.  3eOj(h{2)).  The  agency 
announced  thei^vailability  of  these 
guidelines  in  a  notice  published  in  the 
Federal  Registet  of  January  18, 1980  (45 
FR  3671). 

FDA  proposed  that  an  exemption  be 
granted  from  certain  requirements  of  the 
CGMP  regulati^s  for  one  general  and 
plastic  surgery  device,  the  external 
aesthetic  restoration  prosthesis 
(§  878.3800).  FDA  did  not  receive  any 
comments  on  tke  proposal  or  comments 
requesting  exemptions  be  granted  for 
other  general  a^id  plastic  surgery 
devices.  In  this  final  rule,  FDA  is 
granting  manufiaK:turers  of  the  external 
aesthetic  restoration  prosthesis  an 
exemption  from  certain  requirements  of 
the  CGMP  regulations,  when  the  device 
is  intended  for  use  without  an  adhesive 
to  fasten  it  to  t^^  body.  When  the  device 
is  intended  for  Use  with  an  adhesive  to 
fasten  it  to  the  body,  the  manufacturer 
must  comply  with  all  CGMP 
requirements. 

There  are  two  procedures  by  which 
FDA  may  exempt  a  manufacturer  of  a 
device  from  complying  with  any  or  all  of 
the  requirements  of  the  CGMP 
regulations.  First,  a  manufacturer  of  a 
device  subject  t0  any  requirement  under 


the  CGMP  regulations  may  petition  the 
agency  pursuant  to  section  520(0{2)(A) 
of  the  act  (21  U.S.C  360i(f)(2KA))  for  an 
exemption  or  variance  from  the 
requirement  An  exemption  granted  in 
response  to  such  a  petition  applies  only 
to  the  manufacturer  who  submitted  the 
petition.  Second,  in  classifying  a  medical 
device  into  class  I  under  section  513  of 
the  act  (21  U.S.C.  360c),  the  agency  may 
determine  that  certain  of  the 
requirements  of  the  CGMP  regulations 
shall  not  apply  to  the  device.  In  that 
instance,  the  exemption  api^ies  to  all 
manufacturers  of  the  generic  type  of 
device  that  is  the  subject  of  the 
classification  regulation.  The  agency 
may  grant  an  exemption  under  either 
procedure  only  if  it  determines  that 
compliance  with  the  requirement  is  not 
necessary  to  assure  that  the  device  will 
be  safe  and  effective  and  otherwise  in 
compliance  with  the  act. 

The  agency  previously  granted  a 
manufacturer's  petition  (86P-0432)  for 
exemption  of  its  "California  Splint" 
device  from  the  requirement  of  the 
CGMP  regulations  except  §  82ai80 
(general  requlremeats  concerning 
records]  and  {  820.198  (complaint  files). 
As  explained  above,  that  exemption 
appUed  only  to  the  petitioner. 

FDA  has  determined  that  the 
"California  Splint"  is  one  of  the  devices 
being  classified  into  class  I  in  this  final 
rule  in  the  generic  type  of  device 
§  878.3910  Noninflatobh  extremity 
splint  (Docket  No.  78N-2663).  Consistent 
with  its  action  on  the  petition  above,  in 
this  final  rule  FDA  is  exempting  from 
certain  sections  of  the  CGMP 
regulations  all  manufacturers  of  the 
noninflatable  extremity  splint 
(S  878.3910).  if  the  device  is  not  labeled 
or  otherwise  represented  as  sterile. 

Exemptions  from  requirement  of 
premarket  notification.  FDA  recently 
has  developed  criteria  for  granting 
exemptions  from  the  requirement  of 
premarket  notification.  In  a  proposed 
rule  published  elsewhere  in  this  issue  of 
the  Federal  Register,  FDA  is  proposing 
to  grant  eight  dass  I  devices  an 
exemption  from  the  requirement  of 
premarket  notification. 
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M.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

N.  Economic  Impact 

The  agency  has  carefully  analyzed  the 
economic  effects  of  this  final  rule  and 
has  determined  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act.  In  accordance  with  section  3(g)(1) 
of  Executive  Order  12291.  the  agency 
has  carefully  analyzed  the  impact  of  this 
final  rule,  and  has  determined  that  the 
final  rule  does  not  constitute  a  major 
rule  as  defined  in  section  1(b)  of  the 
Executive  Order.  Rules  classifying 
devices  into  class  I  generally  maintain 
the  status  quo:  These  devices  are  now 
subject  only  to  the  general  controls 
provisions  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  351.  352, 
360.  360f.  360h.  360i,  and360j)  and  under 
the  final  rule,  remain  subject  only  to 
such  controls  either  in  their  entirety  or 
with  certain  exemptions.  Devices 
classified  into  class  II  also  remain 
subject  only  to  the  general  controls 
provisions  of  the  act  unless  and  until  an 
applicable  performance  standard  is 
established.  Similarly,  devices  classified 
into  class  III  remain  subject  only  to  the 
general'controls  provisions  of  the  act 
until  an  additional  regulation  is 
promulgated  pursuant  to  section  515(b) 
of  the  act  (21  U.S.C.  360e(b))  requiring 
that  such  devices  have  in  effect 
approved  applications  for  premarket 
approval.  In  accordance  with  section 
501(f)(2)(B)  of  the  act  (21  U.S.C. 
351(f)(2)(B)).  devices  classified  by 
regulation  into  class  III  may  remain  in 
commercial  distribution  without  an 
approved  premarket  approval 
application  for  30  months  following  the 
effective  date  of  classification  of  the 
device  into  class  III,  or  for  90  days 
following  the  promulgation  of  a 
regulation  under  section  515(b)  of  the  act 
(21  U.S.C.  3e0e(b)).  whichever  occurs 
later.  In  sum.  device  classification  rules 
do  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
are  not  major  rules. 

List  of  Subjects  in  21  CFR  Part  878 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Chapter  1  of  Title  21 


of  the  Code  of  Federal  Regulations  is 
amended  by  adding  new  Part  678  to  read 
as  follows: 

PART  878-GENERAL  AND  PLASTIC 
SURGERY  DEVICES 

Sutipart  A— General  Provision* 

Sec. 

878.1    Scope. 

878.3    Effective  dates  of  requirement  for 
premarket  approval 

Sui>part  B— Diagnostic  Devices 

878.1800    Speculum  and  accessories. 

Sut>part  C— Reserved 

Sul>part  D— ProsttMtic  Devices 

878.3250    External  facial  fracture  fixation 

appliance. 
878.3300    Surgical  mesh. 
878.3500    Polytefrafluoroethylene  with 

carbon  fibers  composite  implant 

material. 
878.3530    Silicone  inflatable  breast 

prosthesis. 
878.3540    Silicone  gel-filled  breast 

prosthesis. 
878.3550    Chin  prosthesis. 
878.3590    Ear  prosthesis. 
878.3610    Esophageal  prosthesis. 
878.3680    Nose  prosthesis. 
878.3720    Tracheal  prosthesis. 
878.3750    External  prosthesis  adhesive. 
878.3800    External  aesthetic  restoration 

prosthesis. 
878.3900    Inflatable  extremity  splint. 
878.3910    Noninflatable  extremity  splint. 
878.3925    Plastic  surgery  kit  and  accessories. 

Suiipart  E— Surgicai  Devices 

878.4040    Surgical  apparel. 

878.4100    Organ  bag. 

878.4160    Surgical  camera  and  accessories. 

878.4200    Introduction/drainage  catheter  and 

accessories. 
878.4300    Implantable  clip. 
878.4320    Removable  skin  clip. 
878.4350    Cryosurgical  unit  and  accessories. 
878.4370    Surgical  drape  and  drape 

accessories. 
878.4380    Drape  adhesive. 
878.4400    Electrosurgical  cutting  and 

coagulation  device  and  accessories. 
878.4440    Eye  pad. 
878.4450    Nonabsorbable  gauze  for  internal 

use. 
878.4460    Surgeon's  glove. 
876.4470    Surgeon's  gloving  cream. 
878.4480    Absorbable  powder  for  lubricating 

a  surgeon's  glove. 
87&4490    Absorbable  hemostatic  agent  and 

dressing. 
878.4520    Polytetrafluoroethylene  injectable. 
878.4580    Surgical  lamp. 
878.4630    Ultraviolet  lamp  for  dermatologic 

disorders. 
878.4660    Skin  marker. 
878.4680    Nonpowered.  single  patient. 

portable  suction  apparatus. 
878.4730    Surgical  skin  degreaser  or  adhesive  « 

tape  solvent. 
878.4750    Implantable  staple. 
878.4760    Removable  skin  staple. 
878.4780    Powered  suction  pump. 
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Sec. 

878.4800    ManuJE^  surgical  instrument  for 

general  use! 
878.4810    Laserturgical  instrument  for  use  in 

general  and  plastic  surgery  and  in 

dermatology; 
878.4930    Suture  retention  device. 
878.49S0    Manual  operating  table  and 

accessories  and  manual  operating  chair 

and  accessQCies. 

Subpart  F— TlMrppmitic  Devices 

878.5070    Air-hindling  apparatus  for  a 

surgical  op^ijating  room. 
878.5350    NeedM-type  epilator. 
878.5360    Tweek^-type  epilator. 
878.5650    TopicU  oxygen  chamber  for 

extremitiesj 
878.5900    Nonptifeumatic  tourniquet. 
878.5910    Pneuifi^tic  tourniquet. 

Authority:  Se<j«.  501(f).  510,  513.  515.  520. 
701(a).  52  Stat.  ltB5.  76  Stat.  794-795  as 
amended,  90  StaU  540-546,  552-558.  565-574. 
576-577  (21  U.S.d  351(f),  3ea  380c  3e0e,  360j, 
371(a)):  21  CFR  5.10. 

Subpart  A— Qjaneral  Provisions 

§878.1    SeepJ 

(a)  This  part  lets  forth  the 
classification  sf  general  and  plastic 
surgery  devices  intended  for  human  use 
that  are  in  commercial  distribution. 

(b)  The  identification  of  a  device  in  a 
regulation  in  this  part  is  not  a  precise 
description  of  every  device  that  is,  or 
will  be,  subject  to  the  regulation.  A 
manufacturer  who  submits  a  premarket 
notification  submission  for  a  device 
under  Part  807  caimot  show  merely  that 
the  device  is  accurately  described  by 
the  section  tillfe  and  identification 
provision  of  a  regulation  in  this  part,  but 
shall  state  why  the  device  is 
substantially  equivalent  to  other 
devices,  as  rediiired  by  §  807.87  of  this 
chapter.  1 

(c)  To  avoid  Iduplicative  listings,  a 
general  and  plastic  surgery  device  that 
has  two  or  mott  types  of  uses  (e.g.,  used 
both  as  a  diagnostic  device  and  as  a 
therapeutic  device)  is  listed  in  one 
subpart  only.  | 

(d)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  unless  otherwise  noted. 

§  878.3    Effect!^  dates  of  requirement  for 
premarket  appr<>WaL 

A  device  indlided  in  this  part  that  is 
classified  into  dass  III  (premaiicet 
approval)  shall  not  be  coounercially 
distributed  after  the  date  shown  in  the 
regulation  classifying  the  device  unless 
the  manufactut^r  has  an  approval  under 
section  515  of  the  act  (unless  an 
exemption  has  been  granted  under 
section  520(g)(2)  of  the  act).  An  approval 
under  section  il5  of  the  act  consists  of 
FDA's  issuance  of  an  order  approving  an 
application  forpremaricet  approval 
(PMA)  for  the  ^vice  or  declaring 


completed  a  product  development 
protocol  (PDP)  for  the  device. 

(a)  Before  FDA  requires  that  a  device 
commercially  distributed  before  the 
enactment  date  of  the  amendments,  or  a 
device  that  has  been  found  substantially 
equivalent  to  such  a  device,  has  an 
approval  under  section  515  of  the  act. 
FDA  must  promulgate  a  regulation  under 
section  515(b)  of  the  act  requiring  such 
approval,  except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section. 
Such  a  regulation  under  section  515(b)  of 
the  act  shall  not  be  effiecdve  during  the 
grace  period  ending  on  Uie  90th  day 
after  its  promulgation  or  on  the  last  day 
of  the  30th  full  calendar  month  after  the 
regulation  that  dassifies  the  device  into 
class  III  is  effective^hichever  is  later. 
See  section  501(f)(2](B)  of  the  act. 
Accordingly,  unless  an  efiiective  date  of 
the  requirement  for  premaiket  approval 
is  shown  in  the  regulation'Tor  a  device 
classiHed  into  class  III  in  this  part,  the 
device  may  be  commercially  distributed 
without  FDA's  issuance  of  an  order 
approving  a  I^4A  or  declaring 
completed  a  PDP  for  tlw  device.  If  FDA 
promulgates  a  regulation  under  section 
515(b)  of  the  act  requiring  premarket 
approval  for  a  device,  section 
501(f)(1)(A)  of  die  act  applies  to  the 
device. 

(b)  Any  new,  not  substantially 
equivalent,  device  introduced  into 
commercial  distribution  on  or  after  May 
28, 1976,  induding  a  device  formeriy 
marketed  that  has  been  substantially 
altered,  is  classified  by  statute  (section 
513(f]  of  the  act)  into  dass  III  without 
any  grace  period  and  FDA  must  have 
issued  an  order  approving  a  PMA  or 
declaring  completed  a  PDP  for  the 
device  before  the  device  is  commercially 
distributed  unless  it  is  reclassified.  If 
FDA  knows  that  a  device  being 
commercially  distributed  may  be  a 
"new"  device  as  defined  in  this  section 
because  of  any  new  intended  use  or 
other  reasons,  FDA  may  codify  the 
statutory  classification  of  the  device  into 
class  III  for  such  new  use.  Accordingly, 
the  regulation  for  such  a  class  III  device 
states  that  as  of  the  enactment  date  of 
the  amendments.  May  28, 1976,  the 
device  must  have  an  approval  under 
section  515  of  the  act  before  commercial 
distribution. 

(c)  A  device  identified  in  a  regulation 
in  this  part  that  is  dassified  into  dass  III 
and  that  is  subject  to  the  transitional 
provisions  of  section  520(1)  of  the  act  is 
automatically  dassified  by  statute  into 
class  III  and  must  have  an  approval 
under  section  515  of  the  act  before  being 
commercially  distributed.  Accordingly, 
the  regulation  for  such  a  dass  ni 
transitional  device  states  that  as  of  the 
enactment  date  of  the  amendments.  May 


28, 1976.  the  device  must  have  an 
approval  tmder  section  515  of  the  act 
before  commercial  distribution. 

Subpart  B— Diagnostic  Devices 
§878.1800    Specutumandi 


(a)  Identification.  A  speculum  is  a 
device  intended  to  be  inserted  into  a 
body  cavity  to  aid  observation.  It  is 
either  nonilluminated  or  illuminated  and 
may  have  various  accessories. 

(b)  Classification.  Class  L 

SubpwIC    nessrved 

Subpart  D-Prosttwtic  Dsvioes 
§878.3250    External  facial  fradure  Usatton 

(a)  Identification.  An  external  facial 
fracture  fixation  appliance  is  a  metal 
ai^aratus  intended  to  be  used  during 
stugical  reconstruction  and  repair  to 
immobilize  maxillofacial  bone  fragments 
in  their  proper  facial  relationship. 

(b)  Classification.  Class  I. 


§878.3300    Surglcaii 

(a)  Identification.  Surgical  mesh  is  a 
metallic  or  polymeric  screen  intended  to 
be  implanted  to  reinforce  soft  tissue  or 
bone  where  weakness  exists.  Examples 
of  surgical  mesh  are  metallic  and 
polymeric  mesh  for  hernia  repair,  and 
acetabular  and  cement  restrictor  mesh 
used  during  orthopedic  surgery. 

(b)  Classification.  Class  n. 

§878.3500    Polytelfalluereethylene wltti 
cartwn  fliiers  compoaile  implant  matarlaL 

(a)  Identification.  A 
polytetrafluoroethylene  with  carbon 
fibers  composite  implant  material  is  a 
porous  device  material  intended  to  be 
implanted  during  surgery  of  the  chin, 
jaw,  nose,  or  bones  or  tissue  near  the 
eye  or  ear.  Hie  device  material  serves 
as  a  space-occupying  substance  and  is 
shaped  and  formed  by  the  surgeon  to 
conform  to  the  patient's  need. 

(b)  Classification.  Class  II. 

§878.3530    Smoone  Inflatable  breast 


(a)  Identification.  A  silicone  inflatable 
breast  prosthesis  is  a  silicone  rubber 
shell  made  of  poly8iloxane(s),  such  as 
polydimethylsiloxane  and 
polydiphenylsiloxane,  that  is  inflated  to 
the  desired  size  with  sterile  isotonic 
saline  before  or  after  implantation.  The 
device  is  intended  to  be  implanted  to 
augment  or  reconstruct  the  female 
breast. 

(b)  Classification.  Qass  IIL 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
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has  been  established  of  the  requirement 
for  premarket  approval.  See  S  B7a3. 

9S7t.3540    SWcomgal-flMbrMst 


(a)  Identification — (1)  Single-lumen 
silicone  gel-filled  breast  prosthesis.  A 
single-lumen  silicone  gel-niled  breast 
prosthesis  is  a  silicone  rubber  shell 
made  of  polysiloxane(s),  such  as         | 
polydimethylsiloxane  and 
polydiphenylsiloxane.  The  shell  either 
contains  a  fixed  amount  cross-linked 
polymerized  silicone  gel,  filler,  and 
stabilizers  or  is  filled  to  the  desired  size 
with  injectable  silicone  gel  at  time  of 
implantation.  The  device  is  intended  to 
be  implanted  to  augment  or  reconstruct 
the  female  breast. 

(2)  Double-lumen  silicone  gel-filled 
breast  prosthesis.  A  double  lumen 
silicone  gel-filled  breast  prosthesis  is  a 
silicone  rubber  inner  shell  and  a  silicone 
rubber  outer  shell,  both  shells  made  gf 
polysiloxane(s),  such  as  | 
polydimethylsiloxane  and  ' 
polydiphenylsiloxane.  The  inner  shell 
contains  fixed  amounts  of  cross-linked 
polymerized  silicone  gel,  fillers,  and 
stabilizers.  The  outer  shell  is  inflated  to 
the  desired  size  with  sterile  isotonic 
saline  before  or  after  implantation.  The 
device  is  intended  to  be  implanted  toj 
augment  or  reconstruct  the  female      j 
breast. 

(3)  Polyurethane  covered  silicone  gel^ 
filled  breast  prosthesis.  A  polywethane 
covered  silicone  gel-filled  breast 
prosthesis  is  an  inner  silicone  rubber  I 
shell  made  of  polysiloxane(8),  such  as 
polydimethylsiloxane  and 
polydiphenylsiloxane.  with  an  outer 
silicone  adhesive  layer  and  an  outer  . 
covering  of  polyurethane:  contained 
within  ttie  iimer  shell  is  a  fixed  amount 
of  cross-linked  polymerized  silicoqe  gel, 
fillers,  and  stabilizers  and  an  inert 
support  structure  compartmentalizing 
the  silicone  gel.  The  device  is  intended 
to  be  implanted  to  augment  or  j 
reconstruct  the  female  breast.  ' 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDPis  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  S  878.3. 

§878.3550    CtiinprosthMte.  j 

(a)  Identification.  A  chin  prosthesis  is 
a  silicone  rubber  solid  device  intended 
to  be  implanted  to  augment  or 
reconstruct  the  chin. 

(b)  Classification.  Class  D. 

9878.3590    EarprosthMte. 

(a)  Identification.  An  ear  prosthesis  is 
a  silicone  rubber  solid  device  intended 
to  be  implanted  to  reconstruct  the      j 
external  ear.  t  ■ 


(b)  Classification.  Class  0. 

S878J610    EsoptwoMlprasthMis. 

(a)  Identification.  An  esophageal 
prosthesis  is  a  plastic  tube  or  tube-like 
device  that  may  have  mesh 
reinforcement  that  is  intended  to  be 
implanted  in.  or  affixed  externally  to, 
the  chest  and  throat  to  restore  the 
esophagus  or  provide 
pharyngoesophageal  continuity. 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDPis  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  878.3. 

§878.3680    Nose  prosttiesis. 

(a)  Identification.  A^ose  prosthesis  is 
a  silicone  rubber  solid  device  intended 
to  be  implanted  to  augment  or 
reconstruct  the  nasal  dorsum. 

(b)  Classification.  Class  II. 

§878.3720    Tracheal  prosttiesis. 

(a)  Identification.  A  tracheal 
prosthesis  is  a  tubular  device  intended 
to  be  implanted  to  reconstruct  the 
trachea. 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDPis  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  S  878.3. 

§878.3750    External  prosttMsis  adhesive. 

(a)  Identification.  An  external 
prosthesis  adhesive  is  a  silicone-type 
adhesive  intended  to  be  used  to  fasten 
to  the  body  an  external  aesthetic 
restoration  prosthesis,  such  as  an 
artificial  nose. 

(b)  Classification.  Class  I. 

§878.3800    External  aesthetic  restoration 
prosthesis. 

(a)  Identification.  An  external 
aesthetic  restoration  prosthesis  is  a 
device  intended  to  be  used  to  construct 
an  external  artificial  body  structure, 
such  as  an  ear,  breast,  or  nose.  Usually 
the  device  is  made  of  silicone  rubber 
and  it  may  be  fastened  to  the  body  with 
an  external  prosthesis  adhesive.  The 
device  is  not  intended  to  be  implanted. 

(b)  Classification.  Class  I.  If  the 
device  is  intended  for  use  without  an 
external  prosthesis  adhesive  to  fasten  it 
to  the  body,  the  device  is  exempt  from 
the  current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  82ai80  of  this  chapter, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  of  this 
chapter,  with  respect  to  complaint  files. 

§878.3900    inflatalile  extremity  spNnt 

(a)  Identification.  An  inflatable 
extremity  splint  is  a  device  intended  to 


be  inflated  to  immobilize  a  limb  or  an 
extremity, 
(b)  Classification.  Class  L 

§878.3910    Noninflatabis  extremity  splint 

(a)  Identification.  A  noninflatable 
extremity  splint  is  a  device  intended  to 
immobilize  a  limb  or  an  extremity.  It  is 
not  inflatable. 

(b)  Classification.  Class  I.  If  the 
device  is  not  labeled  or  otherwise 
represented  as  sterile,  it  is  exempt  from 
the  current  good  manufacturing  practice 
regulations  in  Part  820,  with  exception  of 
§  820.180  of  this  chapter,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198  of  this  chapter, 
with  respect  to  complaint  files. 

§878.3925    Plastic  surgery  kit  and 
accessories. 

(a)  Identification.  A  plastic  surgery  kit 
and  accessories  is  a  device  intended  to 
be  used  to  reconstruct  maxillofacial 
deficiencies.  The  kit  contains  surgical 
instnmients  and  materials  used  to  make 
maxillofacial  impressions  before 
molding  an  external  prosthesis. 

(b)  Classification.  Class  I. 

Subpart  E— Surgical  Devices 

§878.4040    Surgical  apparel 

(a)  Identification.  Surgical  apparel  are 
devices  that  are  intended  to  be  worn  by 
operating  room  personnel  during 
surgical  procedures  to  protect  both  the 
surgical  patient  and  the  operating  room 
personnel  from  transfer  of 
microorganisms,  body  fluids,  and 
particulate  material.  Examples  include 
surgical  caps,  hoods,  masks,  gowns, 
operating  room  shoes  and  shoe  covers, 
and  isolation  masks  and  gowns.  Surgical 
suits  and  dresses,  commonly  known  as 
scrub  suits,  are  excluded. 

(b)  Classification.  Class  II  for  surgical 
gowns  and  surgical  masks.  Class  I  for 
surgical  apparel  other  than  surgical 
gowns  and  surgical  masks. 

§878.4100    Organ  bag. 

(a)  Identification.  An  organ  bag  is  a 
device  that  is  a  flexible  plastic  bag 
intended  to  be  used  as  a  temporary 
receptacle  for  an  organ  during  surgical 
procedures  to  prevent  moistiuv  loss. 

(b)  Classification.  Class  I. 

§878.4160    Surgical  camera  and 


(a)  Identification.  A  surgical  camera 
and  accessories  is  a  device  intended  to 
be  used  to  record  operative  procedures.. 

(b)  Classification.  Class.  I. 


(a)  /daiKfj 
draiiiage 
flexible  n 
intended 
nondnig  fluii 
than  blood 
body  cavi 
phytiologjc 
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St7M200   I  i|raaiictlon/ilralM«e 


An  introduction/ 
^ter  is  •  device  that  is  s 
or  multilumen  tube 
used  to  introduce 
into  body  cavities  other 
sela»  drabi  fluids  from 
or  evaluata  certafai 
Bxanq>les 


Itol 


include  irrigi  ition  and  drainage 
catheters,  pc  isatric  catfieters,  peritoneal 
catheters  (in  iudiag  (Ualysis).  and  other 
general  suigl  M  ctstfieters.  An 
introduction,  arainage  catheter 
accessory  is  |^iteaded  to  aid  in  dte 
manipulation  lof  or  insertion  of  the 
device  into  th^  body.  Examples  of 
accessories  ipchide  adaptors, 
connectors,  and  catheter  needles, 
(b)  Claaaifitfotion.  Class  I. 

fSTMSOO   hMaMabtoeflp. 

(a)  Identifk  ation.  An  implantable  clip 
is  a  clip-lilce  |c  evicfB  intended  to  connect 
internal  tissut  s  to  aid  healing.  It  is  not 
absorbable.  I 

(b)  Classift^tion.  CtaSs  D. 


{•7S.4320 

(a)  IdentiflfhUon.  A  removable  skin 
clip  is  a  clipJIce  device  intended  to 
connect  sldnjl^ssoes  temporarily  to  aid 
healing.  It  is  Hot  absorbable. 

(b)  CJaasifl^tion.  Qass  L 

|t7&43S0   C^^uivlcalunllaiid 


(a)  IdentifhpUon—il)  Cryosurgical 
unit  with  a  lAJiuid  nitrogen  cooled 
cryoprobe  and  accessories.  A 
cryosurgical  wiit  with  a  liquid  nitrogen 
cooled  cryopn>be  and  accessories  is  a 
device  intemJid  to  destroy  tissue  during 


ures  by  applying  extreme 


surgical  pi 
cold. 

(2)  Cryosu^cal  unit  with  a  nitrous 
oxide  cooledhyoprobe  and  accessories. 
A  cryosurgic^  unit  with  a  nitrous  oxide 
cooled  cryopr0be  and  accessories  is  a 
device  intenq^d  to  destroy  tissue  during 
surgical  proc  mures,  including  urological 
applications,  iy  applying  extreme  cold. 

(3)  Cryosui  •kical  unit  with  a  carbon 
dioxide  cooled  cryoprobe  or  a  carbon 
dioxide  dry  tpe  applicator  and 
accessories.  A  oyosuigiGal  unit  with  a 
carbon  dioxiw  cooled  cryoprobe  or  a 
carbon  dioxifi^  dry  ice  applicator  and 
accessories  iS|a  deyioe  intended  to 
destroy  tissu^  during  surgical 
procedures  by  applying  extreme  cold. 
The  device  i$  tntoaded  to  treat  disease 
conditions  sU<  fa  as  tumors,  skin  cancers, 
acne  seers,  of  hemangiomas  (benign 
tumors  consil  ing  of  newdy  formed  blood 
vessels)  and  ti  srious  benign  or 
malignant  gy  a  ecological  conditions 
affecting  vul^  'i  ir.  Vernal,  or  cervical 


tissue.  The  device  is  not  intended  for 
urdogical  applications, 
(b)  Classification.  Class  D. 

ttnAxn 


(a)  Identification.  A  surgical  drape 
ai^  drape  accessories  is  a  device  made 
of  natural  or  synthetic  materials 
intended  to  be  used  as  a  invtective 
patient  covering,  sndi  as  to  isolate  a  site 
of  surgical  incisimi  from  microbial  and 
othw  contamination.  The  device 
inchides  a  plastic  wound  protector  that 
may  adhere  to  the  skin  around  a  surgical 
incision  or  be  placed  in  a  wound  to 
cover  its  exposed  edges,  and  a  latex 
drape  with  a  self-retainhig  finger  cot 
that  is  intended  to  allow  repeated 
insertion  of  the  surgeon's  finger  into  the 
rectum  during  perfmmance  of  a 
transurethral  prostatectcHny. 

(b)  Claasificatidn.  Class  IL 


SS7MIM 

(a)  Identification.  A  drape  adhesive  is 
a  device  intended  to  be  placed  on  die 
skin  to  attach  a  surgical  drape. 

(b)  Classification.  Class  L 

Sa7M400   EtodroawBleal  cutting  and 


(a)  Identification.  An  electrosurgical 
cutting  and  coagulation  device  and 
accessories  is  a  device  intended  to 
remove  tissue  and  control  bleeding  by 
use  of  high-frequency  electrical  current. 

(b)  Classification.  Qass  IL 

9t7M440   Eyepad 

(a)  Identification.  An  eye  pad  is  a 
device  that  consists  of  a  pad  made  of 
various  materials,  such  as  gauze  and 
cotton,  intended  for  use  as  a  bandage 
over  the  eye  for  protection  or  absorption 
of  secretions. 

(b)  Classification.  Class  I. 

SS7t^44S0 
itsfnal  uei 

(a)  Identification.  Nonabsorbable 
gauze  for  internal  use  is  a  device  made 
of  an  open  merii  fabric  intended  to  be 
used  iiuide  the  body  or  a  surgical 
incision  or  applied  to  internal  organs  or 
structures,  to  control  bleeding,  absorb 
fluid,  or  protect  organs  or  stractures 
from  abrasion,  drying,  or  contamination. 
The  device  is  woven  from  material  made 
of  not  less  than  SO  percent  by  mass 
cotton,  cellulose,  or  a  simple  chemical 
derivative  of  cellulose,  and  contains  x- 
ray  detectable  elements. 

(b)  Classification.  Qass  n. 

{•7M4M  Surgeon's  glove. 

(a)  Identification.  A  surgeon's  glove  is 
a  device  made  of  natural  or  synthetic 
rubber  intended  to  be  worn  by  operating 
room  personnel  to  protect  a  surgical 


wound  from  oontandnatioB.  The 
hibricating  or  dusting  powder  used  in 
the  glove  is  excluded. 
^)  Classification.  QaM\. 


ft7M470 

(a) /(/eiff^/cot/ofi.  Swgaon's  Roving 
cream  is  an  ointment  intended  to  be 
used  to  lubricate  the  user's  hand  hefon> 
putting  on  a  surgeon's  ^ove. 

(b)  Classification.  Class  L 

|t7t.44M 


(a)  Identification.  Absorbable  powder 
for  lubricating  a  surgeon's  glove  is  a 
powder  made  bam  com  stturcfa  that 
meets  the  specifications  for  abswbable 
powder  in  the  United  States 
Pharmacopeia  (U3J>.)  and  that  is 
intended  to  be  used  to  lulmcate  the 
surgeon's  hand  before  putting  on  a 
surgeon's  glove.  The  device  is 
absorbable  through  biological 
degradation. 

(b)  Classification.  Class  m. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDPis  required.  As  of  May  28, 1976, 
an  approval  under  section  515  of  the  act 
is  required  before  this  device  may  be 
commercially  distributed.  See  {  878.3. 

ft7M4eO 


(a)  Identification.  An  absorbable 
hemostatic  agent  or  dressing  is  a  device 
intended  to  produce  hemostasis  by 
accelerating  the  clotting  process  of 
blood.  It  is  absorbable. 

(b)  Classification.  Class  m. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDPis  required.  As  of  May  28, 1976, 
an  approval  under  section  515  of  the  act 
is  required  before  this  device  may  be 
commercially  distributed.  See  S  876.3. 

S  •78.4520   Petytetrafhioreetttytene 


(a)  Identification. 
Polytetrafluoroethylene  injectable  is  an 
injectable  paste  prosthetic  device 
composed  of  polytetrafluoroethylene 
intended  to  be  used  to  augment  or 
reconstruct  a  vocal  cord. 

(b)  Classification.  Qass  UL 

(c)  Date  PMA  or  noti'ce  of  completion 
of  a  PDP  is  required.  As  of  May  28, 1976, 
an  approval  under  section  515  of  the  act 
is  required  before  this  device  may  be 
commercially  distributed.  See  S  878.3. 


f87t4580 

(a)  Identification.  A  surgical  lamp 
(including  a  fixture)  is  a  device  intended 
to  be  used  to  provide  visible 
illumination  of  the  surgical  field  or  the 
patient. 

(b)  C/assi/;cot/oi}.  Class  II. 
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St7M630    MkawioMlMvfor 


(a)  fdentificaUon.  Am  ultraviolet  lamp 
for  dennatologic  diaordsra  ia  a  devide 
(including  a  flxturej  intended  to  provide 
ultra  violet  radialiaa  of  Uw  body  to 
photoactivale  a  drug  in  ike  tfeatiaant  of 
a  dennatoiogic  (fiaesder  if  the  labelia^  of 
the  drug  inteaded  For  me  willi  tlie 
device  bears  adequate  directioDS  for  the 
device's  use  witb  that  drug. 

[h]  Classification.  CiassU.  \ 


§878.4600    Skkll 

(a)  IdentificatiotL  A  skin  marker  is  a 
pen-Bke  device  Intended  to  be  used  le 
write  on  die  patient* i  skin.  e^..  to 
outline  sonicat  incision  sites  or  maA. 
anatomicarsiltes  for  accurate  blood 
pressure  measnremenL 

(b)  Ckisafication.  Oass  I. 


la)Identlficali0ii.A\ 
single  patient,  portable  suctit_ 
apparatus  is  a  device  that  cooiMaoff  a 
maaaalfy  opentod  pkalic  diapoaable 
evacuMoa  qFSlMi  imaadad  to  provlds  « 
vaoaaai  lor  anctia 
wouads. 

(l^  Chm^iaotiom.  Ctaaa  L 

§898.4730    lillilUliHii 


(a)  Identification.  A  smgifGal  skhi 
degreaser  or  aa  adhesive  tape  solveat  ia 
a  device  tliat  foniists  of  a  Ii(|uid  such  as 
l.l.Z-tiichloio-l.za-trtflBoroethaae;  1,1,1- 
trichloroethane;  and  144- 
trichloroethaae  with  mineral  spirits 
intended  to  be  used  to  dissolve  surface 
skin  oil  or  adhesive  tape.  [ 

(b)  CiassificatioD.  Class  I.  : 


§878L47S0 

(a)  Mentificotitm.  An  implantable  I 
staple  is  a  staple-Uka  device  intended  to 
connect  internal  tissues  to  aid  hoaliq^  It 
is  not  absorbable.  [ 

(b)  Classification.  Class  11.  \ 


§878.4788 

(a)  UentificoUon.  A  removable  skin 
staple  ia  a  sti^le-ilke  device  intended  to 
connect  external  tissues  temporarily  to 
aid  healing.  B  Is  not  abeoibable. 

(b)  CJassifieatioa.  Qaaa  L 

§878.4780    Poarered  suetian  pump. 

(a)  Ueatificatioa.  A  powered  suction 
pump  is  a  portable,  AC-powered  or , 
compressed  air-powered  device       f 
intended  to  be  used  to  remove  infectious 
materials  bom  wouads  or  fluids  bom  a 
patient's  airway  or  inspiratory  support 
system.  The  device  may  be  used  during 
surgery  in  tiie  operating  room  or  at  the  . 
patient's  bedside.  The  device  may 
include  a  microbial  filter. 


(b)  Oagaifieation,  Qaaa  H. 
§878.4860 


[a]  Umlifkmtmm.  Ai 
instrument  for  general  use  is  a 
nonpowad.  haad-heU.  ot  I 
mmipulalad  Javica.  either  laaaabte  ot 
disposabla,  intended  ta  bo  aaad  ia 
varimiag^narqi  ^ip^a4  prodpAaae  The 
device  inciadeo  die  apylicaler,  clip 
applier.  biopay  biaak  aMnaat 
dermabraaliw  braah.  acrab  brash, 
canoala.  Ugatwra  caRiai;  chiaeU  danp, 
coBtcactor,  CHsette.  cattat,  dJaaoctoi, 
elevator,  alda  graft  flpcpauder,  file. 
forcepa«| 
guide,! 
hook.  I 

instwwMnt,  knJfa,  Mood  1 
disposable  or  i 
injection  needle,  < 

suturing  neecBs^  oatantwe.  pHere,  lasp. 
retainer,  retractor,  saw,  scalpel  blade, 
scalpel  handle,  am  place  aoalpel,  snare, 

strippai;  a<pia<;  aBhrtig  appilui  lor 
the  stomach  matittwtlim,amummiKg 
tape,  and  iiilipan  A awglcaliMlranent 
that  has  specialized  uses  in  a  specific 
medical  specialty  is  dasaified  in 
separate^  regulations  in  Parts  868  through 
892. 

(b)  Chsstfication.  Class  L 

iVmMHB 

usaia 


(a)  Identification,  [i]  A  carbon 
dioxide  laser  for  use  in  general  sorgery 
and  ia  denaatotogy  b  a  laser  device 
inteaded  l»  cot,  deitooy,  or  remo^ 
tissue  bf  light  eaeigy  enftted  by  carbon 
dioxide. 

(2)  Aa  aqgOB  laser  for  ase  in 
dermatology  is  a  laser  device  bilended 
to  destroy  or  ooagolate  tieaue  bf  light 
energy  emitted  by  argon. 

(b)  ClQssipcotion.  Class  U. 

(a)  UeaHfleatkm.  A  satare  retention 
device  ia  a  device,  sodi  aa  a  retention 
bridge,  a  soigical  button,  or  a  sutore 
bolster,  intended  to  aid  wound  heaBng 
by  dbtribating  suture  tension  over  a 
laiger  area  in  the  patient. 

fb)  Ckmnficaticn.  data  L 

§878.4850 


manuatoperatinf  diair 


(a)  Identification.  A  manual  operating 
table  and  accassoriee  and  a  manual 
operating  chair  and  accessories  are 
nonpowercd  devices,  usually  with 
movable  components,  intended  to  be 
used  to  support  a  patient  during 
diagnostic  examinations  or  surgical 
proceduies. 


fb^ChmiffeotioiLfMml 


ivnjun 


tare 


{jayidentSFcation,  Air^handling 
apparatus  for  a  aargjcal  operating  room 
is  a  device  intended  to  produce  a 
directed,  aonturhulent  flow  of  air  that 
has  been  filteiod  to  remove  partkaitale 
matter  and  ndcrooiganisma  to  provide 
an  area  free  of  contemiwants  to  reduce 
the  possibility  oTInfoctioB  in  the  patient 

(b)  CJasa^kation.  Class  U. 


§878.5308 

(a)  Afe/if^cafiVw  A  needb-lype 
epilator  Is  a  device  intended  to  destroy 
the  dermal  pai^Qa  of  a  hair  by  apidying 
electric  current  at  the  tip  of  a  fine  needle 
that  has  been  inserted  dose  to  the  hair 
shaft  under  die  ikia,  aad  Ma  the 
demal  papiUk  Hie  electrio  CBireat  may 
be  higb-fire^uoBGy  AC  cuRoat.  hlgls- 
frefueacy  AC  CBBbiaed  widi  DC 
current,  or  DC  current  only. 

(b)  Cla88ifioatieii.Oam  B. 

§878.5380   TMeeaeMypoaplator 

(a)  U&nhfitoUoH.  A  twoenr-type 
epUatar  ia  an  electrical  device  intendad 
for  hair  reaMwaL  The  device  providea  a 
high-frequency  tUclric  cuneat  at  the  tip 
of  a  tweezer  mai  lor  lemoviOg  hair. 

(b)  Classification.  Class  IIL 

(c)  Date  PMA  or  notice  of  completion 
ofaPDPis  required.  No  effective  date 
has  been  estabttshed  of  the  toqnirement 
for  premarket  approval.  See  9  878.3. 


{m)UemtIfioatkMi.  A  topical  oxygen 
dMober  far  extiumities  ia  a  device 
intended  to  surround  hermetically  a 
patient's  limb  and  apply  hBmi<fified 
oxygen  topically  at  a  ptess«H«  slightly 
greater  than  ataoapheric  preseore  to  aid 
healing  of  chtoaic  skin  ulcers  or  bed 
sores. 

(b)  Ctam^oolhn.  Clese  10. 

(c)  Date  PMA  or  notice  of  completion 
of  a  POP  ia  retfvired.  No  effective  date 
has  been  established  of  (he  requirement 
for  premarket  approval  See  1 878.3. 


§878.5800 

(a)  Uentification.  A  nonpneumatic 
toumiqnet  is  a  device  consisting  of  a 
strap  or  tubiag  intended  to  be  wrapped 
around  a  patient's  limb  and  tightened  to 
reduce  ckcolation. 

(b)  Ciasgificatioa.  Class  I. 


§878iS010 

(a)  Identification.  A  pneumatic 
tourniquet  is  an  air-powered  device 
consisting  erf  a  pressure-regulating  unit. 


..^.-,.^i» 
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connecting  tubing,  and  an  inflatable 
cuff.  The  ctif{  is  intended  to  be  %vrapped 
around  a  paitient's  limb  and  inflated  to 
reduce  or  totally  occlude  circulation 
during  surgery. 

(b)  ClasaificaUon.  Class  II. 

Dated:  May  30. 1988. 
Ftank  E.  Yowg, 

Commiasiohar  of  Food  and  Drugs. 
[FR  Doc.  8»4l4190  Filed  B-23-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  878 
[Docket  No.  86N-001 11 


Generai  and  Plastic  Surgery  Devices; 
Proposed  Exemptions  From  Premarket 
Notification  j 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
exempt  from  the  requirement  of 
premarket  notiHcation,  with  limitations, 
eight  class  I  general  and  plastic  surgery 
devices.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  issuing  a  final 
rule  classifying  these  and  other  general 
and  plastic  surgery  devices.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976 
and  are  a  step  in  implementing  one  of 
the  goals  in  n^A's  plan  for  action. 
DATES:  Comments  by  August  23, 1988. 
FDA  is  proposing  that  the  final  rule 
based  on  this  proposed  rule  become 
effective  30  days  after  its  date  of 
publication  in  the  Federal  Register. 
address:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  J.  Callahan,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  8757 
Georgia  Avenue.  Silver  Spring.  MD 
20910.  301-427-7238. 
SUPPLEMENTARY  INFORMATION:  The 
Medical  Device  Amendments  of  1976 
(Pub.  L.  94-295,  hereinafter  called  the 
amendments)  establish  a  comprehensive 
system  for  the  regulation  of  medical 
devices  intended  for  human  use.  One 
provision  of  the  amendments,  section 
513  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  360c). 
establishes  three  categories  (classes]  of 
devices,  depending  on  the  regulatory 
controls  needed  to  provide  reasonable 
assurance  of  their  safety  and 
effectiveness:  Class  I,  general  controls: 
class  U,  performance  standards;  and 
class  in,  premarket  approval.  i 

Section  513(d)(2)(A)  of  the  act  (21  ' 
U.S.C.  3e0c(d)(2)(A))  authorizes  FDA  to 
exempt,  by  regulation,  a  generic  type  of 
class  I  device  from  the  requirement  of, 
among  other  things,  premarket 
notification  in  section  510(k)  of  the  act 
(21  U.S.C.  360(k))  and  21  CFR  Part  807, 
Subpart  E.  Such  an  exemption  allows 


manufacturers  to  introduce  into 
commercial  distribution  devices  of  the 
generic  type  exempted  without  first 
submitting  to  FDA  a  premarket 
notification.  When  FDA  was  publi^ing 
its  proposed  classification  regulations 
for  preamendment  devices,  the  agency 
did  not  routinely  evaluate  whether  it 
should  grant  to  manufacturers  of  such 
devices  placed  in  class  I  an  exemption 
from  the  requirement  of  premarket 
notification  in  section  510(k)  of  the  act 
and  21  CFR  Part  807,  Subpart  E. 
Generally,  FDA  considered  such 
exemptions  only  when  the  advisory 
panels  recommended  the  exemptions. 

Recently,  FDA  developed  criteria  for 
exempting  certain  class  I  devices  from 
the  requirement  of  premarket 
notification,  to  reduce  the  number  of 
premarket  notifications  on  relatively 
innocuous  devices  while  freeing  agency 
resources  for  the  review  of  more 
complex  notifications. 

The  development  of  these  criteria  and 
the  issuance  of  proposed  and  final  rules 
exempting  appropriate  devices  from  the 
requirement  of  premarket  notification  in 
section  510(k)  of  the  act  will  help 
implfement  a  goal  in  FDA's  July  1985  "A 
Plan  for  Action"  (Ref.  1). 

Criteria  For  510(K)  Exemptions 

FDA  is  proposing  to  exempt  a  generic 
type  of  class  I  device  from  the 
requirement  of  premarket  notification 
with  the  limitations  described  below,  if 
FDA  determines  that  premarket 
notification  is  not  necessary  for  the 
protection  of  the  public  health.  FDA  may 
propose  to  grant  an  exemption  if  both  of 
the  following  criteria  are  met: 

1.  FDA  has  determined  Ihat  the  device 
does  not  have  a  significanVhistory  of 
false  or  misleading  claims  o^of  risks 
associated  with  inherent  characteristics 
of  the  device  such  as  device  design  or 
materials.  When  making  these 
determinations,  FDA  may  consider  the 
frequency,  persistence,  cause,  or 
seriousness  of  such  claims  or  risks,  or 
other  factors. 

2.  FDA  has  determined  that:  (a) 
Characteristics  of  the  device  necessary 
for  its  safe  and  effective  performance 
are  well  established;  (b)  anticipated 
changes  in  the  device  that  are  of  the 
type  that  could  affect  safety  and 
effectiveness  will  (1)  be  readily 
detectable  by  users  by  visual 
examination  or  other  means,  such  as 
routine  testing,  e.g.,  testing  of  a  clinical 
laboratory  reagent  with  positive  and 
negative  controls,  before  causing  harm; 
or  (2)  not  materially  increase  the  risk  oi 
injury,  incorrect  diagnosis,  or  ineffiective 
treatment,  and  (c)  that  any  changes  in 
the  device  will  not  be  likely  to  resoit  in 
a  change  in  the  device's  classification. 


FDA  will  make  the  determinations 
above  based  on  its  knowledge  of  the 
device,  including  past  experience  with 
premarket  notification  and  publicly 
available  reports  or  studies  on  device 
performance.  Based  on  the  above 
criteria.  FDA  will  place  the  exempted 
device  into  the  same  class  as  the  class  I 
device  to  which  it  would  be 
substantially  equivalent. 

FDA  may.  if  it  has  concerns  only 
about  certain  types  of  changes  in  a  class 
I  device,  grant  a  limited  exemption  from 
premarket  notification  for  the  generic 
type  of  device.  A  limited  exemption  will 
specify  what  types  of  changes 
manuCacturers  must  continue  to  report 
to  FDA.  For  example.  FDA  may  exempt 
a  device  except  when  a  manufacturer 
intends  to  use  a  different  material. 

FDA's  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510(k)  of  the  act)  for 
a  generic  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  of  a  device  that  could 
significantly  affect  a  device's  safety  or 
effectiveness,  manufacturer*:  of  any 
commercially  distributed  class  I  device 
for  which  FDA  has  granted  an 
exemption  from  the  requirement  of 
premarket  notification  must  still  submit 
a  premaricet  notification  to  FDA  before 
introducing  or  delivering  for 
introduction  into  interstate  commeree 
for  commercial  distribution  the  device 
when: 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28. 1976.  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  to  which  it 
has  been  determined  to  be  substantially 
equivalent;  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28. 1976:  e.g.,  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  anJn  vitro  diagnositc  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
IHoMe  ot  nncleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology..  i 
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Application  of  the  Criteria  To  Class  I— 
General  ani)  Plastic  Surgery  Devices 

In  the  proposed  rule  of  January  19, 
1982  (47  2810).  FDA  proposed  to  classify 
preamendmants  general  and  plastic 
surgery  devices  in  accordance  with  the 
amendmentsi  When  FDA  proposed  to 
classify  the  eight  devices  below,  the 
agency  did  not  propose  exemptions  from 
the  requirement  of  premarket 
notification^  The  Panel  did  not 
recommend  exemptions  from  the 
requirement  of  premarket  notification 
for  certain  of  these  devices.  FDA  agrees 
that  full  exemiption  from  premarket 
notification  lis  unjustified  for  these 
devices;  hoi|vtever,  for  the  efficient 
enforcement  of  the  act  and  consistent 
with  its  poliiqy  regarding  exemptions 
from  premartet  notification,  FDA  now  is 
proposing  to  exempt  from  the 
requirement  of  premarket  notification, 
with  limitat  dns,  the  eight  devices 
below. 


Section 


878.1600 
878.3250 

878.3910 
878.3925 
878.4160 
878.4800 

878.4950 
878.5900 


Device 


Speculum  and  accessofies. 
Efc^emol  facial  fracture  fixation  appli- 
ance. 

liable  extremity  splint 
surgery  kit  and  accessories 
]  camera  and  accessories, 
surgical  instrument  for  general 

— il  operating  tat>le  and  accesso- 
Irtes  and  manual  operating  cftair  and 
i<lccessories. 
NOfipneumatic  tourniqueL 


4Mipneun 
e  in  thi: 


Elsewher4  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  final  rule 
classifying  the  devices  listed  above  in 
class  I.  FDA  is  proposing  in  this 
document  to  grant  an  exemption  from 
the  requireniem  of  premarket 
notification  for  each  of  the  devices 
above.  However,  the  proposed 
exemption  for  the  speculum  and 
accessories  [(  878.1800),  external  facial 
fracture  fixation  appliance  (S  878.3250), 
noninflatable  extremity  splint 
(§  878.3910).  plastic  surgery  kit  and 
accessories  ($878.3925),  manual  surgical 
instrument  fpr  general  use  (S  878.4800). 
manual  operating  table  and  accessories 
and  manual  operating  chair  and 
accessories  ((  878.4950,  and 
nonpneumatic  tourniquet  (§  878.5900)  is 
limited  and  would  apply  only  to  those 
devices  madq  of  the  same  materials  that 
were  used  ii|  |the  devices  before  May  28, 
1976. 

Reference 

The  follovfing  information  has  been 
placed  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administrat  qn,  Rm.  4-62,  5600  Fishers 
Lane,  Rockv  (le,  MD  20857,  and  may  be 


seen  by  interested  persons  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

1.  "Food  and  Drug  Administration — A  Plan 
for  Action,"  Public  Health  Service, 
Department  of  Health  and  Human  Services. 
July  1985.  p.  18. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  (April  26, 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Economic  Impact 

FDA  has  carefully  analyzed  the 
economic  effects  of  this  proposed  rule 
and  has  determined  that  the  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  by  the  Regulatory 
Flexibility  Act.  In  accordance  with 
section  3(g)(1)  of  Executive  Order  12291, 
the  impact  of  this  proposed  rule  has 
been  carefully  analyzed,  and  it  has  been 
determined  that  the  proposed  rule  does 
not  constitute  a  major  rule  as  defined  in 
section  1(b)  of  the  Executive  Order.  The 
devices  subject  to  this  proposed  rule  are 
now  subject  only  to  the  general  controls 
provisions  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  351,  352, 
360,  360f,  360h,  360i,  and  360j).  Under 
any  final  rule  based  on  this  proposal, 
the  devices  would  remain  subject  to 
such  controls,  other  than  premarket 
notification. 

Interested  persons  may,  on  or  before 
August  23, 1988,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  878 

General  and  plastic  surgery  devices. 
Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Part  878  be  amended  as  follows: 

PART  878-GENERAL  AND  PLASTIC 
SURGERY  DEVICES 

1.  The  authority  citation  for  21  CFR 
Part  878  continues  to  read  as  follows: 


Authority:  Sees.  SOl(f).  510.  513.  515.  SZa 
701(a),  52  Stat.  1055,  76  Stat.  794-795  as 
amended,  90  Stat.  540-546,  552-559,  565-574. 
576-577  (21  U.S.C.  351(f),  360,  360c,  380e,  360), 
371(aJ):  21  CFR  5.10. 

2.  Part  878  is  amended  in  Subpart  A 
by  adding  new  §  878.9  to  read  as 
follows: 

§  878.9    Umitations  of  exemptions  from 
section  510(k)  of  th«  act 

FDA's  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510(k)  of  the  act)  for 
a  generic  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  that  could  significantly 
affect  a  device's  safety  or  effectiveness, 
manufacturers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 
requirement  of  premarket  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
or  delivering  for  introduction  into 
interstate  conunerce  for  commercial 
distribution  the  device  when: 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28, 1976,  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent;  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
using  a  different  fimdamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28. 1976;  e.g..  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 

3.  In  §  878.1800,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  878.1800    Speculum  and  accessories. 

*  ,      *        *        *        * 

(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28, 1976,  it  is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

4.  In  §  878.3250,  paragraph  (b)  is 
revised  to  read  as  follows: 
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§  878.3250 
appliance. 
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External  facial  fracture  fixation 


(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28, 1976,  it  is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

5.  In  §  878.3910.  paragraph  (b)  is 
revised  to  read  as  follows: 

§878.3910    Noninflatable  extremity  spihit 

*  *        •        »        « 

(b)  Classification.  Class  I.  If  the    i 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28, 1976,  it  is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

6.  In  §  87&3g25,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  878.3925    Plastic  surgery  kit  and 
accessories. 

•  »        «        »        « 

(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  materials 


that  were  used  in  the  device  before  May 
28, 1976.  it  is  exempt  from  the  premarket 
notiHcation  procedures  in  Subpart  E  of 
Part  807. 

7.  In  §  878.4160.  paragraph  (b)  is 
revised  to  read  as  follows: 


§878.4160    Surgtoal  Camera 
accessories. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

8.  In  §  878.4800.  paragraph  (b)  is 
revised  to  read  as  follows:, 

§  878.4800  -  Manual  surgical  instrument  for 
general  use. 

*        *        *        *        * 

(b)  Classification.  Qass  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28, 1976,  it  is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

9.  In  §  878.4950,  paragraph  (b)  is 
revised  to  read  as  follows: 


hrnv  ana 


§878.4950    Manual  operating 
accessories  and  manual 
and  accessories. 


(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28, 1976.  it  is  exempt  horn  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

10.  In  §  878.5900.  paragraph  (b)  is 
revised  to  read  as  follows: 

§878.5900    Nonpneumatic  tourniquet 
***** 

(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28, 1976,  it  is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

Dated:  May  31. 1988. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
(FR  Doc.  88-14191  Filed  6-23-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Cent  Guard 

33 CFR Parts  island  158 

[CQOta-0021 

neQwationi  nnplanMntinQ  the 
PoMuMon  Pra^fnMon  Raqulramentt  of 
Annex  V  off  MARPOL  73/76 

AQCNCV:  Coast  Guard.  DOT.         j 
action:  Advance  Notice  of  Proposed 
Rulemaking. 


:  The  CkMst  Guard  is  seeking 
public  participation  in  the  drafting  of 
rules  to  implement  the  requirements  of 
the  "Act  to  Prevent  Pollution  from 
Ships,"  as  recently  amended  by 
Congress.  Rules  to  implement  this  law 
and  Annex  V  of  the  International 
Convention  for  the  Prevention  of 
Pollution  by  Ships,  1973  are  mandated 
by  Congress  to  be  in  effect  by  December 
31, 1988.  These  ndes  would  generally 
apply  to  marine  craft  of  any  size  or  type, 
inclui&ig  recreational  boats,  and  the 
ports  and  facilities  servicing  them.  With 
early  participation  of  the  public  the 
Coast  Guard  expects  to  publish  cost 
effective  rules  which  will  reduce  the 
incidence  of  discharges  of  plastics, 
including  synthetic  fishing  nets  and 
other  ship-generated  garbage  into  the 
marine  environment 
DATES:  Cominents  must  be  subnoitted  on 
or  before  July  25, 1988. 


:  1.  Written  comments  should 
be  submitted  to  Commandant  (G-4JIA- 
2/21)^y.S.  Coast  Guard  Headquarters- 
Room  21ia  2100  Second  Street,  SW., 
Washington.  DG  20593-0001,  Attention: 
CGD  88-002,  Normal  office  hours  are 
between  8.-00  a.m.  and  3:00  p.m.,  Monday 
through  Friday,  except  Federal  hoMdays. 

2.  Persons  desiring  to  receive  a  copy 
of  IMO's  December  1987  Report  of  the 
Working  Group  on  Optional  Annexes, 
including  the  "Draft  Guidelines  for  the 
Iniplementation  of  Annex  V,  Regulations 
for  the  Prevention  of  Pollution  by 
Garbage  from  Ships"  may  obtain  one  by 
sending  a  self-addressed  8^"  x  11" 
envelop  with  postage  paid  for  three 
ounces  to  Commandant  (G-MPS-3),  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC  2059^- 
0001,  Attention:  Annex  V  Draft 
Guidelines. 

3.  Persons  desiring  to  learn  about  the 
specific  requirements  of  the  U.S. 
Department  of  Agriculture's  APHK 
certification  process  should  write:  U.S. 
Department  of  Agriculture— APHIS, 
PPQ.  Federal  Building— Room  656, 6501 
Belcrest  Road.  Hyattsville,  MD 120782. 
Attentitm:  Dr.  Ronald  Caffey. 


KM  nMTMM  MTOHMATHM  COWracr: 
Ueutmont  Commander  Joel  R.  - 
Whitehead.  Project  Manager.  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection  (G-MPS-3), 
(202)  287-0491,  between  7K»  a  jb.  and 
3:30  p  jn.,  Monday  duough  Friday, 
except  Federal  holidays. 
SUPPtHWfTAIIY  mpommtmn: 
Interested  persons  are  invited  to 
participate  in  this  advance  notice  of 
proposcKi  rulemaking  by  submitting 
written  views,  data  or  arguments.  Each 
comment  should  include  the  name  and 
address  of  the  person  submitting  the 
comment,  reference  the  docket  number 
(CGD  88-002).  identify  die  spedflo  topic 
to  which  each  comment  applies  and 
include  sufficient  detail  to  indicate  the 
basis  on  Which  each  comment  is  made. 
If  an  acknowledgment  is  desired,  a 
stamped  self-addressed  postcard  or 
envelope  should  be  enclosed.  All 
comments  received-before  the 
expiration  of  the  comment  period  will  be 
considered  before  proposed  rules  are 
finalized. 

Although  a  public  hearing  is  not 
planned,  one  may  be  held  at  a  time  and 
place  to  be  set  in  a  later  notice  in  the 
Fedwal  Register,  if  sufficient  requests 
are  received  bom  intnested  persons 
raising  genuine  issues  and  desiring  to 
comment  orally  in  a  public  forum. 
Per8<His  interested  in  a  public  hearing 
should  inrOvide  written  comments  to  that 
efilsct  and  should  address  the  spedflc 
issue  which  warrants  a  public  hearing. 
The  Coast  Guard  wiU  determine  firom 
these  tequests  whether  or  not  oral 
presentations  at  this  stage  would  aid  in 
the  rulemaking  process. 

Drafting  Infarmation 

The  principal  persons  involved  in 
drafting  this  notice  are:  Lieutenant 
Commander  Joel  R.  Whitehead,  Project 
Manager,  Office  of  Marine  Safety, 
Security,  and  Environmental  Protection 
and  Mr.  Stanley  Colby,  Project  Counsel. 
Office  of  die  Chief  Counsel. 

Background 

The  Act  to  Prevent  Pollution  from 
Ships  (33  U.S.C  1901.  et  seg.].  as 
amended  by  Titie  n  of  Pub.  L.  100-20a 
(101  Stat  1458),  hereafter  referred  to  as 
the  Act  requires  the  Secretary  of  the 
Department  in  which  the  Coast  Guard  is 
operating  to  administer  and  enforce 
Annex  V  of  the  Protocol  of  1978  relating 
to  the  International  Convention  for  the 
Prevention  of  Pollution  by  Ships.  1973 
(MARPOL  73/78).  Annex  V  of  MARPOL 
73/78  is  entitled  "Regulations  for  die 
Prevention  of  KoOution  by  Garbage  by 
Ships"  and  was  designed  to  reduce  the 
introduction  of  ship-generated  garbage 
into  the  marine  environment.  Garbage  is 


vary  broadly  defined  in  Regulation  1(1) 
of  Annex  V  and  includes  all  "victual, 
domestic  and  operational  waste  *  *  * 
generated  durii^  the  normal  operation 
of -the  ship."  This  definition  excludes 
fiesh  fish,  fish  parts  and  otiier 
substances  which  are  defined  or  listed 
in  other  Annexes  to  MARPOL  73/7a  A 
particular  focus  of  Annex  V  is  to 
prevent  the  discharge  of  plastics, 
inchiding  synthetic  fishing  nets,  and 
other  persistent  debris  into  die  marine 
environment  The  complete  text  of 
Annex  V  of  MARPOL  73/78  is  published 
below  in  Appendix  A. 

The  International  Convention  for  the 
IVevention  of  Pollution  by  Ships.  1973, 
was  adopted  by  die  faiteinational 
Conference  on  Marine  Pollution 
convened  by  the  Intergovernmental 
Maritime  Consultative  Organization 
(IMCO),  in  November  1973.  IMCO  is 
now  known  as  the  International 
Maritime  Organization  (IMO).  The 
Convention  was  subsequendy  modified 
by  die  Protocol  of  1978  adopted  by  the 
International  Conference  on  Tanker 
Safety  and  Pollution  Prevention,  held  in 
Februaiy  197&  The  Convention,  as 
modified  by  the  1978  Protocol  is  Imown 
as  MARPOL  73/78. 

MARPOL  73/78  was  designed  to 
address  the  problem  of  marine  pollution 
bom  ships  on  a  global  scale  and 
consists  of  five  annexes,  each  of  which 
is  directed  to  combat  a  particular  type  of 
marine  pollution.  States  which  are 
Parties  to  MARPOL  73/78  have  agreed 
to  implement  Annexes  I  and  D  which 
address  pollution  by  oil  and  noxious 
liquid  substances  (bulk  liquid 
chemicals),  respectively.  Annexes  I  and 
n  are  known  as  the  mandatory  annexes 
and  are  already  in  force  internationally. 
By  die  terms  of  die  MARPOL  73/78, 
Annexes  III,  IV  and  V  are  optional  to 
Party  States,  that  is.  they  need  not  be 
accepted  by  States  at  the  time  they 
ratify  MARPOL  73/7a  The  United  States 
elected  not  to  be  bound  by  the  optional 
annexes  at  the  time  it  ratified.  Each 
optional  annex,  including  Annex  V. 
enters  into  force  separately  one  year 
from  the  date  on  which  at  least  15 
nations,  representing  fifty  per  cent  of  the 
world's  shipping  tonnage,  have  ratified 
them.  The  U.S.  Senate  gave  its  advise 
and  consent  to  U.S.  ratification  of 
Annex  V  on  November  5, 1987  and  the 
President  signed  Pub.  L  100-^2a 
including  Title  D.  known  as  the  "Marine 
Plastic  Pollution  Research  and  Control 
Act  of  1987"  on  December  29. 1987.  The 
UiS.  Government  deposited  its 
instrument  of  redfieadon  of  Annex  V  at 
IMO  Headquarters  hi  London  on 
December  aa  1967.  Widi  U.S. 
ratification,  MARPCML's  requirements  for 
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Annex  V  entry  into  force  were  met. 
Accordingly,  Annex  V  will  enter  into 
force  internationally  on  December  31, 
1988.  1 1 

Problem        1 1 

The  legislation  implementing  Annex  V 
of  MARPOL  75/78  stems  from  growing 
international  concern  with  the  condition 
of  the  marine  environment.  Plastic 
waste  and  other  ship-generated  garbage 
is  accumulating  in  the  oceans  and 
coastal  waters  of  the  world  at  an 
alarming  rate.  A  variety  of  persistent 
plastic  marin^  debris,  including 
discarded  synthetic  fishing  gear, 
strapping  and  wrapping  materials, 
bottles,  food  bags  and  personal  hygiene 
products  are  found  littering  beaches  and 
fouling  surface  waters.  On  April  2, 1987, 
following  coiic^ems  expressed  by  several 
coastal  state^  end  environmental 
organization  thirty  U.S.  Senators  wrote 
to  the  President  on  the  need  for  a 
coordinated  federal  strategy  to  address 
the  problem  qt  plastic  accumulation  in 
the  marine  et)|ironment.  The 
administration  responded  by 
establishing  ak  Interagency  Task  Force 
on  Persistent  Marine  Debris,  which  will 
soon  report  t(>  the  President's  Domestic 
Policy  CouncilL 

Some  plastic  debris  in  the  marine 
environment  0pmes  from  land  sources. 
Some  is  discHarged  ht>m  combined 
sewer  outfloW|run-off  during  heavy 
rainfall,  and  S(ime  may  be  carried  by 
wind  from  landfills  or  littered  beaches. 
However,  thej  world  community  believes 
that  a  signiflcant  portion  of  plastic 
debris  the  maitime  environment 
originates  from  ocean  sources.  Disposal 
of  plastic  waste  and  other  garbage  at 
sea  is  normalj  Operating  procedure  for  a 
majority  of  cqibmercial  and  military 
vessels.  A 197$  study  by  the  National 
Academy  of  Sciences  indicated  that 
about  6.4  million  metric  tons  of  refuse 
are  discharged  annually  into  the  oceans 
from  these  sources.  About  1  million 
metric  tons  of  this  is  estimated  to  be 
plastic  debris.  In  addition,  the  operators 
of  an  estimated  9.6  miUion  recreational 
boats  registered  in  the  U.S.  deposit 
garbage  into  the  navigable  and  coastal 
waters  of  the  llilnited  States.  The 
problem  of  suoh  garbage  accumulating 
in  the  marine  environment  is 
compounded  by  the  persistent  nature  of 
plastic  materials.  For  example,  non- 
biodegradeable  plastic  "six-pack"  yokes 
for  beverages!  sre  believed  to  have  a  life 
of  several  huQ^ed  years  in  the  marine 
environment. 

Adverse  environmental  effects  have 
resulted  fromi0ntanglement  of  marine 
animals  in  plaitic  debris  and  firom  the 
ingestion  of  pUdtic  debris  by  them.  It  is 
estimated  thajt.over  one  million  birds 


and  over  100,000  marine  mammals  and 
sea  turtles  die  each  year  from  ingestion 
of  or  entanglement  in  plastic  debris. 

Entanglement  poses  several  problems 
for  sea  birds,  marine  mammals  and  sea 
turtles.  Sea  birds,  in  attempting  to 
retrieve  fish  cauj^t  in  discarded  fishing 
gear,  can  also  become  entangled  in  the 
debris.  This  severely  reduces  their 
mobility  and  ability  to  feed.  Natin-ally 
curious  animals  such  as  dolphin, 
porpoises  ^d  fur  seals  play  in  plastic 
nets,  strapping  bands  and  other  marine 
debris,  and  can  become  entangled  in 
them.  Turtles  are  often  attracted  to 
floating  nets,  mistaking  them  for  floating 
sargassum  mats  which  they  naturally 
seek  out  for  shelter  and  food.  Once 
entangled,  the  debris  prevents  them 
from  competing  for  food  causing  them  to 
weaken  and  die.  Juvenile  sea  animals 
have  become  entangled  in  small  packing 
bands  or  six-pack  beverage  yokes  which 
constrict  as  the  animals  grow,  resulting 
in  strangulation,  infected  lesions  or 
starvation. 

Ingestion  of  persistent  debris  is  a 
serious  problem  for  turtles  and  birds 
alike.  While  mammals  will  play  in  the 
debris,  they  can  generally  distinguish 
them  from  food.  However,  turtles  may 
ingest  plastic  sheeting  materials  and 
plastic  bags,  mistaking  them  for  jelly 
fish.  Birds  have  ingested  small  plastic 
resin  pellets  which  block  their  digestive 
tracts,  impairing  the  absorption  of 
nutrients  and  causing  bacterial 
infections.  When  they  ingest  persistent 
marine  debris,  the  final  outcome  is  often 
death. 

In  certain  situations  plastic  debris  in 
the  marine  environment  can  pose  a 
threat  to  human  safety.  The  loss  of 
fishing  gear  is  often  attributed  to 
snagging  on  bottom  structures  such  as 
reefs  and  wrecks,  which  are  popular 
sites  for  scuba  divers.  There  are 
reported  cases  in  which  divers  have 
become  entangled  in  monofilament  line 
and  gill  nets.  Vessels  may  be  disabled 
as  a  result  of  plastic  debris  fouling 
propellers  or  clogging  cooling  water 
intake  systems. 

Ship-generated  garbage  can  also  bring 
about  adverse  economic  effects  through 
the  depletion  of  fishery  resourees,  vessel 
damage  and  aesthetic  degradation  with 
resulting  loss  of  tourism  revenues  and 
costly  clean-up  efforts. 

One  of  the  most  expensiW  economic 
impacts  is  on  the  commercial  fishing 
industry,  both  in  terms  of  the  loss  of 
fishing  gear  and  the  depletion  of  fishery 
stocks.  Fishermen  have  reported 
substantial  losses  of  fishing  gear 
attributed  to  fouling  of  hooks  and  lines 
on  discarded  commercial  gill  nets. 
According  to  one  small  passenger  boat 


operator  association  in  New  England, 
approximately  $50,000  worth  of  hooks, 
synthetic  lines  and  lures  and  one  million 
dollars  in  operating  expenses  are  lost 
every  year  in  dealing  with  monofilament 
gill  nets  in  the  Gulf  of  Maine  alone.  Lost 
fishing  gear  also  depletes  fishery  stocks; 
gillnets  have  been  reported  to  continue 
to  entangle  fish  for  years  after  they  were 
discarded,  indiscriminately  catching  fish 
and  other  economically  important 
marine  life. 

The  impact  of  persistent  marine 
debris  on  the  economies  of  coastal 
communities  is  significant.  The  Padre 
Island  National  Seashore  Park  in  Texas 
spends  $10,000  per  year  on  beach 
cleaning  efforts,  primarily  concentrating 
on  a  one  half-mile  strech  of  beach 
frequented  by  the  public.  The  economic 
cost  in  lost  tourism  to  these  coastal 
communities  can  exceed  cleanup  costs. 
The  beaches  of  Long  Island,  New  York 
were  closed  to  swimming  in  June  1976  as 
were  many  beaches  between  New 
Jersey  and  Virginia  in  the  summer  of 
1987,  when  unusual  amounts  of  floatable 
debris  washed  ashore.  The  cost  of  the 
first  cleanup  was  $100,000.  However,  the 
total  economic  impact  suffered  by  the 
recreational  industry  (including  be^ch 
restaurants,  pier  fishing,  bait  and  tackle 
shops  and  the  reduction  of  beach 
attendance)  was  estimated  at  over  $30 
million. 

Applicability 

The  implementing  legislation 
m'andates  that  the  provisions  of  Annex 
V  will  apply  to  U.S.  ships  anywhere  and 
to  foreign  ships  while  operating  in  the 
navigable  waters  of  the  U.S.  or  the  200 
mile  Exclusive  Economic  Zone  (EEZ). 
Aimex  V  is  intended  to  apply  to  "ships" 
which  are  defined  in  Article  2  of 
KfARPOL  73/78  and  the  Act  and 
includes  "a  vessel  of  any  type 
whatsoever  operating  in  the  marine 
environment"  and  includes  hydrofoil 
boats,  air  cushion  vehicles, 
submersibles,  floating  craft  and  fixed  or 
floating  platforms.  Unlike  Aimexes  I  and 
II  of  MARPOL  73/78,  which  were 
applicable  only  to  seagoing  ships,  the 
provisions  of  Annex  V  will  apply  to  all 
ships  over  which  the  U.S.  has 
jurisdiction,  from  the  largest  supertanker 
to  the  smallest  recreational  craft. 
Moreover,  the  provisions  of  Annex  V's 
reception  facility  requirement  will  apply 
to  any  port  or  terminal  in  the  United 
States.  Consequently,  the  Coast  Guard 
is  considering  either  an  interpretation  of 
the  term  "terminal,"  as  defined  in  33 
U.S.C.  ig01(a)(g],  or  redefining  the 
definition  of  the  term  "port"  in  33  CFR 
158.120  to  include  recreational  marinas, 
shoreside  fish  processing  facilities  or 
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"Hsh  houses"  which  directly  receive  Hsh 
and  other  natural  marine  resources  as 
cargo  from  commercial  fishing  vessels, 
and  deepwater  ports  such  as  the 
Louisiana  Offshore  Oil  Port  (LOOP). 

The  Act  generally  grants  a  Rve  year 
delay  in  compliance  with  the 
requirements  of  Annex  V  for  warships, 
naval  auxiliaries  and  other  ships  owned 
or  operated  by  the  U.S.  Government 
when  engaged  in  noncommercial 
service.  By  December  31, 1993  these 
ships  must  comply  with  regulations 
established  by  their  own  agencies  which 
are  consistent  with  Annex  V.  Federal 
agencies  may  seek  from  Congress  an 
alternative  schedule  to  achieve 


compliance  within  three  years  from  the 
entry  into  force  date  of  Annex  V.  U.S. 
owned  at  operated  ships  which  are  in 
commercial  service  will  be  required  to 
comply  with  the  regulations 
promulgated  by  the  Coast  Guard. 

Regulatory  Solution 

The  Coast  Guard's  regulatory 
approach  in  implementing  the  Act  will 
focus  on  two  mandated  aspects  of 
Annex  V.  First,  regulations 
implementing  Annex  V  would  prohibit 
the  disposal  of  plastics  in  the  navigable 
waters  and  in  the  EEZ,  and  would  limit 
the  discharge  of  other  types  of  garbage 
at  sea  to  locations  allowed  in  Annex  V. 


Second,  these  regulations  would  prevent 
undue  delay  to  ships  by  requiring  ports 
and  terminals  to  ensiu^  the  availability 
of  Annex  V  garbage  reception  facilities. 

Discharge  Limitations 

Hie  Act  prohibits  the  discharge  of 
plastics,  including  synthetic  ropes, 
synthetic  frshing  nets,  and  plastic 
garbage  bags,  into  the  navigable  waters 
of  the  United  States  or  the  EEZ  and 
prohibits  the  discharge  of  certain  types 
of  garbage  in  particular  waters  and  by 
particular  classes  of  ships.  These 
limitations  are  described  below  and  are 
summarized  in  Figure  1  below. 
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MAR  POL  73/78  Annex  V         Summary   of  Garbage   Disposal   Restrictions. 


Garbage  Type 


Plastics  -  includes  synthetic  ropes 
and  fishin'g  nets  and  plastic  bags 


Floating  dunnage,  lining  and  packing 
materials 


Paper,  rags,  glass,  metal, 
bottles,  crockery  and  similar 
refuse 

*  Paper,  rags,  glass,  etc. 
comminuted  or  ground 

Food  waste  not  comminuted  or 
ground 


Food  waste  comminuted  or 
ground 

Mixed  refuse  types 


All  Vessels  Except  Offshore 
Platforms  &  Associated  Vesse^^ 


Outside  special  areas 


•* 


In  special  areas 


Disposal  prohibited 


Disposal  prohibited  less  than 
25  miles  from  nearest  land 


Disposal  prohibited  less  than 
12  miles  from  nearest  land 


Disposal  prohibited  less  than 
3  miles  from  nearest  land 


Disposal  prohibited  less  than 
12  miles  from  nearest  land 


Disposal  prohibited  less  than 
3  miles  from  nearest  land 


Disposal  prohibit)  *  I 


Disposal  prohibit^o 


Disposal  prohibit* « 


Disposal  prohibiti  i  I 


Disposal  prohibited  less  than 
12  miles  from  riearest  land 


Disposal  prohibited  less  than 
12  miles  from  nearest  land 


Offshore   Platforms 
&  Assoc.  Vessels 


Disposal  prohibited 


Disposal  prohibited 


Disposal  prohibited 


Disposal  prohibited 


Disposal  prohibited 


Disposal  prohibited 
less  than  12  miles  from . 
nearest  land 


Comminuted  or  ground  garbage  must  be  able  to  pass  through  a  screen  with  a  mesh  size  no  Mrger  than  25  mm.  ■ 

Special  areas  are  the  Mediterranean,  Baltic,  Red  and  Black  Seas,  and  Persian  Gulf  areas. 
Offshore  platforms  and  associated  vessels  includes  all  fixed  or  floating  platforms  engaged  in  exploration  or 

exploitation  and  associated  offshore  processing  of  seabed  mineral  resources,  and  all  vesseb  alongside  or  within  500m  of  such  platforms. 
When  garbage  is  mixed  with  other  harmful  substances  having  different  disposal  or  discharae  requirements  the  more  strigent  disposal 
requirements  shall  apply.  'I 
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1.  Plastics 

The  discharge  of  plastics  into  the 
navigable  waters  of  the  United  States  or 
the  EEZ  is  prohibited.  Neither  Annex  V 
nor  the  Convention  define  in  specific 
detail  what  materials  constitute  a 
plastic.  However,  the  Annex  specifies 
that  plastics  include  "but  are  not  limited 
to  synthetic  ropes,  synthetic  fishing  nets 
and  plastic  bags."  The  Coast  Guard 
envisions  adopting  a  widely  accepted 
definition  of  "plastic,"  such  as  that  of 
the  American  Society  of  Testing 
Materials  (ASTM).  Whatever  deflnition 
is  adopted,  it  must  be  broad  enough  to 
ensure  that  those  common  plastic 
articles  used  on  board  ship,  such  as, 
discarded  fishing  gear,  plastic  strapping 
and  wrapping  materials,  food  and 
garbage  bags,  plastic  containers,  cups 
and  plates,  etc.,  would  be  precluded 
from  disposal  into  the  marine 
environment.  The  Coast  Guard  seeks 
comment  from  the  public  as  to  the  best 
definition  of  "plastic"  to  be  used  in  this 
rule. 

2.X)ther  Discharge  Limitations 

Annex  V  does  not  prohibit  the 
discharge  at  sea  of  most  types  of  ship- 
generated  garbage,  except  for  plastics. 
"Garbage"  is  defined  in  Regulation  1(1] 
of  Annex  V  and  includes  victual, 
domestic  and  operational  waste 
generated  on  board  ships  during  their 
normal  operation.  The  Annex  V 
definition  specifically  exdudes  "fi^sh 
fish  and  parts  thereof,"  as  well  as,  those 
substances  which  are  defined  or  listed 
in  other  MARPOL  Annexes.  These 
include  oils,  noxious  Uquid  substances, 
hazardous  materials  in  packaged  form 
and  sewage.  Regulation  3(1)  of  Annex  V 
allows  the  disposal  of  floating  non- 
plastics  including  dunnage,  lining  and 
packing  materials  25  or  more  nautical 
miles  from  the  "nearest  land."  "Nearest 
land"  is  defined  in  Regulation  1(2]  of 
Annex  V.  Food  wastes,  paper  products, 
rags,  glass,  metal,  bottles,  crockery  and 
smilar  refuse  may  be  disposed  of  12  or 
more  nautical  miles  from  the  nearest 
land.  Food  wastes,  paper  products,  etc. 
which  have  been  ground  or  comminuted 
so  that  they  can  pass  through  a  screen 
with  openings  no  greater  dian  25 
millimeters  (approximately  one  inch] 
can  be  disposed  of  3  or  more  nautical 
miles  from  the  nearest  land.  Whenever 
garbage  contains  mixtures  of  any  of 
these  categories,  the  entire  mixture  must 
be  disposed  of  in  accordance  with  the 
most  stringent  limitation. 

3.  Special  Areas 

These  are  sea  areas  which,  because  of 
unique  oceanographic  or  ecological 
conditions  and  traffic  pattens,  warrant 
special  consideration  relating  to  garbage 
disposal  by  ships.  The  Mediterranean 


Sea,  Black  Sea,  Batlic  Sea,  the  Red  Sea 
and  the  Persian  Gulf  areas  are  currently 
designated  as  Special  Areas  in 
Regulation  5  of  Annex  V.  In  these  areas, 
food  wastes  may  be  disposed  of  12  or 
more  nautical  miles  from  the  nearest 
land.  No  other  disposal  of  garbage  is 
permitted. 

Hie  Gulf  of  Mexico  is  an  area  of 
extreme  environmental  concern  due  to 
the  prevalence  of  persistent  marine 
debris  in  that  area,  much  of  which  has 
been  attributed  to  marine  sources.  The 
U.S.  Senate's  resolution  of  ratification  of 
Annex  V  requires  the  U.S.  Government 
to  make  every  reasonable  effort  to  have 
the  Gulf  of  Mexico  designated  as  a 
Special  Area.  However,  because  of  the 
requirements  of  MARPOL  73/78,  Special 
Area  designation  for  the  Gulf  of  Mexico 
could  not  be  effective  before  the  entry 
into  force  date  of  Annex  V.  Therefore, 
any  regulations  which  the  Coast  Guard 
will  propose  in  this  rulemaking  to 
implement  Annex  V  cannot  address  the 
Gulf  of  Mexico  as  a  Special  Area. 

4.  Offshore  platforms  and  associated 
vessels 

Regulation  4  of  Annex  V  prohibits  the 
discharge  of  garbage  from  all  fixed  or 
floating  platforms  which  are  12  nautical 
miles  or  less  finm  the  nearest  land  and 
which  are  engaged  in  the  exploration, 
exploitation  or  associated  offshore 
processing  of  seabed  mineral  resources. 
This  prohibition  also  extends  to  all  ships 
alongside  or  within  500  meters  of  such 
platforms.  Beyond  12  nautical  miles, 
only  comminuted  or  ground  food  wastes 
may  be  discharged  into  the  sea  from 
platforms  or  from  ships  alongside  or 
within  500  meters  of  die  platforms. 

Reception  Facilities 

The  Act  requires  the  Secretary,  after 
consulting  with  appropriate  federal 
agencies,  to  establish 
regulations  ••  •  •  *  setting  criteria  for 
determining  the  adequacy  of  reception 
facilities  for  garbage  at  a  port  or 
terminal "  The  Coast  Guard  is 
considering  regulations  which  would 
require  ports  or  terminals  to  provide,  or 
to  ensure  the  availability  of,  facilities  to 
receive  Annex  V  garbage  for  those  ships 
whid)  are  engaged  in  commerce  at  a 
particular  terminal  or  port.  These 
contemplated  regulations  would  apply 
to  ports  or  terminals  based  on  the 
number,  type,  and  trade  of  the  ships 
using  them.  Thus  far,  consideration  is 
being  given  to  applying  these  regulations 
to  commercial  terminals  or  ports  which 
load  and  offload  commercial  cargo 
(including  fish  catches]  and  to  marinas 
where  recreational  and  commercial 
vessels  pay  for  dockage  or  purchase  fuel 
and  other  boating  supplies.  It  is 
anticipated  that  only  ships  engaged  in 
commerce  with  the  terminal  or  port 


would  be  able  to  demand  the  use  of 
these  reception  facilities.  Under  this 
scheme,  for  example,  a  marina  would 
not  be  required  to  provide  garbage 
reception  facilities  for  transient  ships 
desiring  only  to  discharge  garbage  at  a 
port  or  terminal,  if  the  ship  is  not  doing 
business  there. 

Three  criteria  the  Coast  Guard  is 
considering  for  determining  the 
adequacy  of  Annex  V  reception 
facilities  are:  capacity,  accessibility  to 
ships,  and  ability  to  handle  U.S.         •  i 
Department  of  Agriculture  (USDA) 
regulated  wastes. 

1.  Capacity 

A  primary  criterion  to  determine  the 
adequacy  of  reception  facilities  could  be 
capacity.  Recommendations  for 
minimum  capacity  of  garbage  reception 
facilities  for  various  types  of  ships  were 
discussed  internationally  at  an  Annex  V 
working  group  at  the  25tk  Session  of 
IMO's  Marine  Environmental  Protection 
Committee  (MEPC]  in  London  in 
December  1987.  Various  formulae  had. 
been  developed  by  the  IMCO  and 
published  in  Part  IV  of  their  1978 
document  entiUed  t^uidelines  on  the 
Provisions  of  Adequate  Reception 
Facilities  in  Ports."  The  Coast  Guard  is 
considering  these  formulae  as  minimum 
capacity  requirements  for  Annex  V 
reception  facilities.  These  formulae  were 
tentatively  adopted  in  section  6  of  IMO's 
December  1987  Report  of  the  Working 
Group  on  Optional  Aimexes  which 
contains  the  "Draft  Guiddines  for  the 
Imjriementation  of  Aimex  V.  Regulations 
for  the  Prevention  of  Pollution  by 
Garbage  from  Ships."  These  draft 
guidelhies  have  not  yet  received  final 
approval  internationally,  but  are 
expected  to  be  voted  upon  at  the  26th 
Session  of  MEPC  in  September  1988.  The 
formulae  fitim  the  Draft  Guidelines  have 
been  put  into  a  more  manageable  format 
as  a  worksheet,  similar  to  tihat  drafted 
by  the  Coast  Guard  for  use  in  estimating 
minimum  capacity  needed  for  Annexes  I 
and  II.  That  worksheet,  based  upon  the 
formulae  in  the  Draft  Guidelines, 
appears  below  as  Figure  2.  Interested 
parties  may  obtain  a  copy  of  the  Report 
of  the  Working  Group  on  Optional 
Annexes,  including  the  "Draft 
Guidelines  for  the  Implementation  of 
Annex  V,  Regulations  for  the  Prevention 
of  Pollution  by  Garbage  from  Ships"  as 
indicated  in  ADONCSSES  above. 
Commoits  are  desired  from  industry 
and  other  interested  persons  as  to  the 
use  of  capacity  as  a  criterion  for 
adequacy  of  reception  faciUties,  the 
utility  of  the  worksheet  in  Figure  2,  and 
the  costs  associated  with  such  a 
criterion. 
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WORKSHEET 

FOR  DETERMINING  ADEQUACY  FOR  RECEPTION 

FACILITIES  FOR  SHIP  GENERATED  GARBAGE* 


telephone 


Telex 


lkg=  2.2  pounds 
1  pound=.45  kg 


.    HARBOR  VESSEL  SECTION: 

Harbor  vessels  are  considered  vessels  that  do  not  leave  the  vicinity  of  the  termiiuti  /port  and  are, 
therefore,  always  in  restricted  waters.** 

A.  ENTER  number  of  hwbor  vessels  using  the  lenninal/port  during  a  peak  seven-day 
period 

•.    ENTER  average  dirabon -or  harimvessdanivitjr^ienntnal/port  with 
persons  aboard. 

C.     ENTER  average  number  of  persons  on  board  a  typical  harbor  vessel 


vesseb 

week 
days 

persons 

vessel 

1 

kg 

week 

D.  CALCULATE  domestic  garbage  resulting  from  harbor  vessels. 

r  AxBxCxl 

ttfote:  average  generation  rate  on  harbor  vessels  is  assumed  to  be  1.0  kgtperson-day) 

:jj  INLAND  AND  COASTAL  WATERWAY  VESSEL  SECTION: 

Inland  and  eoastal  waterway  vessels  are  considered  vessels  which  operate  primarily  in  restricted 
waters.**     This  section  does  not  include  harbor  vessels  (See  section  I.I.). 

E.  ENTER  auaibcr  of  inlamVcoastal  vessels  emcriHg  the  tamimaUpoa  duriag  a  peak  ^______ 

seven-day  period. 

F.  ENTER  average  duration  of  inland/coastal  vessel  stay  at  tenhinal^rt  (with  persons  ^^^_^^ 
aboard)  plus  average  duration  of  voyage  to  terminal/port  Jhrougb  restricted  waters.** 


veasels 
week 


days 


G.     ENTER  average  number  of  persons  on  board  a  typical  inland/coasul  vessel. 


persons 
vessel 


H.     CALCULATE  domestic  garbage  resulting  from  inland/coastal  vessels. 

E  X  F  X  G  X  1.S 
(Note:  average  generation  rate  on   inlandkoasial  vessels   is  assumed  to  be  I J  kgfperson-day) 


week 


*  All  fonrnlbe  are  based  on  the  Marine  Environmcnial  Protection  Committee  paper  25/WP.  10  entitled,  "DRAFT  GUIDELINES  FOR 
THE  IMPL^ENTATION  OF  ANNEX  V.  REGULATIONS  FOR  THE  PREVENTION  OF  POLLUTION  BY  GARBAGE  FROM  SHIPS." 

**  Restricted  waters  as  used  here  means  the  "Navigable  Waters  of  The  U.S."  as  dcHncd  in  33  Code  of  Federal  Regulations  Part  2.05-25. 
[These  «fi|ers  include  the  Territorial  seas  (3  miles  off  shoreX  lakes,  bays,  sounds,  rivers  and  intcrcoastal  waterways.] 
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I     DOMESTIC  WASTE  (com) 

3.    SEAGOING  CARGO  VESSEL  SECTION: 

Seagoing  Cargo  Vessels  are  considered  cargo  vessles  which  operate  beyond  restricted  "waters.** 

I.     ENTER  number  of  seagoing  cargo  vessels  enlcring  terminal/port  during  a  peak  ________       vessels 


seven-day  period. 

J.     ENTER  average  duration  of  seagoing  cargo  vessel  suy  in  terminal/port  plus  average 
duration  of  voyage  lo  terminal/port  through  restricted  waters.** 

K.    ENTER  average  number  of  persons  on  board  a  typical  seagoing  cargo  vessel. 


L.     CALXTULATE  domestic  garbage  resulting  tvom  seagoing xargo  vessels. 

IxJxKx'2 
(Note:  nverag*  generation  rale  on  seagoihg  cargo  vessels  is  assumed  to  be  2.0  kglperaon-day) 


week 

days 

persons 
vessel 

H 

week 


4.    SEAGOING  PASSENGER  VESSEL  SECTION: 

Seaeoine  Passeneer  Vessels  are  considered  passenger  vessles  which  operate  beyond  restricted  waters.** 


M.    ENTER  number  of  seagoing  passenger  vessels  entering  terminal/port  during  a  peak 
seven-day  period.  j    4  Vj^ 

N.     ENTER  average  duration  of  seagoing  passenger  vessel  stay  at  terminal/port  plus    " 
average  duration  of  voyage  to  terminal/port  through  restricted  waters.**   . 

O.     ENTER  average  number  of  perA>ns  on  board  a  typical  seagoing  passenger  vessel. 
P.     CALCULATE  domestic  garbage  resulting  from  seagoing  passenger  vessels. 


vessels 
week 

days 

persons 
vessel 

Jl. 

week 


M  X  N  X  O  X  2.4 

(Note:  average  generation  rate  on   seagping  passenger  vessels  is  assumed  to  be  2.4  kgl person-day) 


5.  TOTAL  DOMESTIC  GARBAGE  SECTION: 

Q.     CALCULATE  combined  domestic  weight  of  garbage  generated  by  all  vessels. 


week 


D+H+L+P 


UMI 


/  Vai  fS.  Mo.  ^7  Mday.  lune  2i.  MIS  /  ftapawd  ttaim 


II.       Cj^RGO  ASSOCIATED  WASTE 

Cc  ihplete  this  section  only  if  your  facility  unloads  dry  bulk,  break  bulk,  or  containerized  cargo. 


JEKTES  total 


•f  lHeAkHikcv0»reeMMtf«iudaf  «peA  sewea-day  period. 


ENTEK  total  amount  of  diy  bulk  ^dtpa  received  daring  a  pcA  «wen-day  period. 


'  E^^'ER  total  amount  of  containerized  cargo  received  during  a  peak  seven-day  period. 


k< 


U. 


CALCULATE  total  cargo  associated  waste. 


week 


«  S  T 


T23       10000      '2S000 


III.     A  [lL  other  garbage  WASTE 


ENTER  average  duration  of  a  vessel  stay  (for  all  vessels  in  facility)  at  terminal/port 
pltis  average  duratioA  of  transit  through  restricted  waters**. 

ENTER  average  quantity  of  all  other  garbage  waste  generated  daily  from  typical  vessel. 
[This  should  include  ntch  wastes  as  scraped  paiat.  tmi  waste;  ■. 
engine-  room  maintenance  waste.]'  - 


CALCULATE  all  other  waste  per  vessel. 


ENTER  average  number  for  vessels  (all  types)  at  terminal/port  during  peak 
seven-day  period 

CALCULATE  tetal  «faM  •other  garbage  waste  for  all  vessels. 


hJ .    CALCULATE  total  garbage  capacity  demand  from  vessels  visiting  this  facility. 


kg 

T55scnny- 

1 

kg 

vessel 

V  xW 

vessels 

1 

X  xY 

k« 
week 

1 

kg 

week 

Q-fU^^Z 
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WORKSHEET  EXAMPLE: 


Thrifty  Services  owns  a  wjiterfront  terminal  which  offloads  3  oceangoing  oil  tankers 
per  week.    These  vessels  arrive  from  the  far  east  every  week  and  stay  Inport  for  thre^e 
days  and. then  depart  once  again  for  the  far  east.    Two  of  the  vessels  have  a  crew 
complement  of  22  persons.    The  remaining  vessel  only  has  a  crew  of  24*    There  is  an 
eight  hour  passage  through  restricted  waters  before  arriving  at  the  terminal.     Besides 
the  domestic  waste,  vessels  usually  generate  about  20  kg  of  other  garbage  per  day. 
This  garbage  consists  of  sweeping  waste,  scraped  paint  waste,  rust  waste  and 
engineroom  maintenance  waste^ 


UMI 


For  this  particular  case,  since  the  terminal  only  receives  oceangoing  vessels 
and  those  vessels  only  carry  oil  in  bulk  only  sections  I.3.,  1.5.  and  ///.  would  be 
completed  on  the  worksheet  as  shown  below: 


I.   DOMESTIC  WASTE  (cont) 

3.    SEAGOING  CARGO  VESSEL  SECTION: 


I.   ENTER  number  of  seagoing  cargo  vcoda  enleting  tennina^mn  during  a  peak 
seven-day  period. 

J.   ENTER  avenge  duration  of  leagoing  cargo  veoel  nay  in  lefininal^Mnpliia  average 
durMion  of  voyage  to  tenninal/jfKxt  duough  reRric«e<f  watert.** 


K.  ENTER  average  number  ofpcncitt  on  boeid  a  typical  teagoing  cargo  vend. 

L.   CALCULATE  domaticgaitMge  making  rroRitcagoing>caigoveueU. 
(Nou:  munt*  f  Wfmtia«i  rax  on  statomg  cvto  ¥tt**it  it  attmitd  lab*  2.0  ktlptnom-diif) 
5.  TOTAL  DOMESTIC  GARBAGE 

Q.   CAIXUIATE  combined  domotic  weight  of  gaibage  generated  by  all  vesfcb. 


III.      ALL  OTHER  GARBAGE  WASTE 


V.   ENTER  average  duntion  of  a  veisel  >uy  (for  all  veascb  in  faciiicy)  *i  lorminal^ioil 
phi*  average  dunticn  of  innini  through  mliicted  waien.** 

W.  ENTER  average  quantity  of  all  other  gaitMge  waste  geneiued  daily  frcm  typical  veasel. 

fTMs  iheuld  include  nadi  wastes  as  scraped  paint,  nis't  Waste,  sweeping  waste  and  engine  room 
maintenance  waste-l 


X..  CALCULATE  all  other  waste  per  vessel. 


Y.   ENTER  average  number  for  vends  (all  types)  at  icnninal/poitdunngpeajt: 
•evoi-day  penod 

Z.  CALCULATE  the  total  of  all  other  gartMge  waste  for  aU  vessels. 


AA.  CALCULATE  total  garbage  capacity  demand  f n«n  vesst^  visiting  diis  facility. 


:  «1».14-e 


3 

daw   ' 

3.3 

22.7 

pesons 

ve-d 

449.5 

UJ«Ki2 

-♦ 

449.5 

-Hir 

D^'H^^L'fP 


.20. 


60 


v»w 


£Sy 


VBSSd 


180 

kg            H 

J 

X  «Y 

629.5 

Q  +  U«Z 
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2.  AccesiilbiJity 

A  second  criterion  to  determine  the 
adequacyjof  reception  fadlMes  could  be 
the  exteiti  to  which  they  are  accessible 
to  the  lo<|4tlon  where  ships  are  docked, 
loaded,  ob  discharge  cargo',  this  ' 
criterion  would  encourage  their  use  by 
shipboard  personnel.  Conunents  are 
desired  fttm  industry  and  other 
interestea  persons  as  to  specific 
recommendations  for  an  accessibility 
criterioni  as  well  as,  the  costs 
associate  d  with  such  a  criterion. 

3.  Capohlity  To  Receive  USD  A 
Regulate  1  Food  Wastes  (Garbage) 

Anothi  1^  criterion  the  Coast  Guard  is 
considerng  for  determining  the 
adequacy  nf  Annex  V  reception 
facilities  Ih  large  ports  or  terminals 
receiving  mtemabonal  shipping,  could 
be  their « l^ility  to  receive  U.S. 
Departmc  i^t  of  Agriculture  (USDA) 
regulated  food  wastes.  These  are 
primarily  food,  plants,  meats  and  other 
potentially  infectious  vyastes  which 
have  come  from  countries  other  than  the 
U.S.  and  Canada.  Currently,  the  Animal 
and  Plan^  Health  Inspection  Sovice 
(APHIS)  Of  USDA  requires  facilities  to 
sterilize  b^  incinerate  certain  gari^age 
which  ha^icome  from  foreign  ports. 
These  reqairements.  found  in  7  CFR 
330.400  and  9  CFR  94.5,  were 
promulgalH  to  prevent  the  spread  of 
infectioui  disease  and  pests  which  could 
have  cat!  atrophic  impact  upon 
agricultuial  commodities  and,  therefore, 
the  national  economy. 

Because  plastics  and  other  food   , 
wrappin^which  have  come  into 
contact  v^  regulated  food  wastes  must 
receivesiticial  treatment  ip  accordance 
with  USDA  regulations  when  brought 
ashore,  p{>l1  and  terminal  operators 
must  take  into  account  the  availability 
of  APHIS^rtified  facilities.  Port  or 
terminal  operators  interested  in 
discussing  the  specific  requirements  of 
the  APHIS  certification  process  should 
contact  th^ir  local  APHIS  port  ofBce  or 
write  to  the  Department  of  Agriculture 
as  indicai4d  in  AOOfiesSES  above. 
ConunentH  are  desired  from  industry 
and  otheij  interested  persons  as  to  port 
and  termnal  associated  costs  in 
ensuring  me  availability  of  APHIS 
receptionjlacilities.  Comments  are  also 
desired  cMiceming  economic  and  other 
impacts  oft  such  a  criterion  on  remote 
port  area^J  such  as  in  Alaska  and  other 
wilderness  areas. 

Certificate  of  Adequacy 

The  Actbermits,  but  does  not 
mandate.  Ipe  Coast  Guard  to  issue 
Certific*!!^  of  Adequacy  (COAs) 
attesting  ^at  ports  and  terminals  meet 


the  requirements  of  Annex  V  and  dw 
regulations  prescribed  by  the  Act.  This 
is  in  contrast  to  the  Act's  le^slative 
mandate  to  issue  COAs  to  complying 
Annex  I  and  Annex  II  ports  or  tenninals. 
The  Coast  Guard  is  considering 
requiring  the  issuance  of  Annex  V  COAs 
to  ports  and  terminals  wMch  receive 
Annex  I  and  II  ships,  and  also  those 
ports  and  tmninals  which  receive 
commercial  ships  and  fishing  vessels 
which  have  visited  foreign  countries 
(except  Canada).  Such  a  procedure 
would  be  consistent  with  the 
requirements  fw  the  other  Annexes  of 
MARPCH.  73/78,  would  ensure  that 
adequate  facilities  are  available 
(especially  for  international  shipping), 
and  would  provide  data  to  the 
international  shipping  community  as  to 
where  adequate  facilities  are  located. 
The  Coast  Guard  is  also  considering 
whether  there  is  a  need  to  issue  COAs 
to  ports  or  terminals  which  exclusively 
serve  either  domestic  commercial 
shipping  or  recreational  craft  on  internal 
waters,  since  these  disposal  of  garbage 
in  these  waters  is  already  prohibited  by 
the  Rivers  and  Harbors  Act  of  1890  (33 
U.S.C.  411-413). 

If  the  Coast  Guard  decides  to  issue 
Annex  V  COAs,  this  wUl  be 
accomplished  by  revising  the  form  that 
is  currently  in  use  for  Aimex  I  and  II 
facilities,  CG  Form  5401,  "Certificate  of 
Adequacy  for  Rfeception  Facilities."  The 
Coast  Guard  seeks  the  comments  of 
interested  parties  as  to  which  types  of 
ports  and  tenninals  described  above,  if 
any,  should  be  required  to  apply  to  the 
Coast  Guard  for  issuance  of  a 
Certificate  of  Adequacy,  and  the  costs 
associated  with  filing  for  sufch 
applications.  The  Coast  Guard  also 
seeks  comment  frt)m  the  public  as  to 
whetiier  existing  state,  local  and  federal 
laws  and  regulations  prohibiting  the 
discharge  of  garbage  in  internal  waters 
sufficiently  protect  these  waters,  and 
thus  negate  the  need  for  issuance  of 
COAs  to  these  ports  or  terminals. . 

Equipment  Standards 

The  Coast  Guard  at  this  time  is  not 
considering  mandatory  shipboard 
installation  of  equipment  such  as 
cbmpactors  or  incinerators  to  manage 
ship-generated  garbage.  Individual  . 
shipping  companies  and  vessel 
operators  are  expected  to  decide  what 
equipment,  if  any.  would  be  appropriate 
to  install  on  their  ships  in  order  to 
comply  with  the  discharge  limitations 
mandated  by  Annex  V.  Any  equipment 
which  is  installed  on  board  inspected 
U.S.  flag  ships  must  be  installed  in 
accordance  with  the  Marine  Engineering 
and  Electrical  regulations  foimd  in  46 


CFR  Parts  50-64  andf  Parts  110-113, 
respectively: 

Likewise,  the  Coast  Guard  is  not 
considering,  at  this  time,  mandatory 
installation  of  incinerators  or  sterilizers 
at  ports  and  terminals  subject  to  Annex 
V.  because  each  port  or  terminal  is 
unique  in  the  type  and  number  of  ships 
it  receives  and  in  the  availaUlity  of 
APHIS  certified  facilities. 

Comments  are  desired  from  industry 
and  other  interested  persons  as  to  the 
potential  costs  and  other  impacts 
associated  with  the  equipment 
installation  on  board  ships  and  with  the 
expense  of  meeting  U^A  requirements 
for  APHIS  reception  facilities  at  ports 
and  terminals. 

Refuse  Racoid  Books,  Waste 
Management  Plans  and  Placards 

The  Act  requires  the  Secretary  to 
designate  by  December  31, 1989.  those 
U.S.  ships  which  must  maintain  refuse 
record  books,  shipboard  garbage 
management  plans  and  display  placards 
to  notify  crew  and  passengers  of  the 
requiremehts  of  Annex  V.  In  addition, 
the  Secretary  is  obligated  to  seek  an 
international  agreement  to  require 
equivalent  requirements  for  foreign 
vessels  as  well.  Ilie  Coast  Guard 
expects  to  begin  discussions  on  this 
topic  at  the  26th  session  of  the  MEPC  at 
IMO  in  September  198&  Although 
regulations  for  these  three  items  will 
probably  be  the  subject  of  a  separate 
rulemaking,  comments  are  desired  from 
industry  and  other  interested  persons  as 
to  which  vessels  should  be  subject  to 
these  requirements  and  the  costs 
associated  %vith  complying  with  this 
mandate  of  the  Act. 

Enforcement  ^nd  Penalties 

Enforcement  of  Aimex  V  will  be 
similar  to  that  of  the  existing 
enforcement  regime  for  Annexes  I  and 
II.  U.S.  ship  owners  and  operators  who 
violate  the  Act.  Annex  V,  or  the 
regulations  implementing  ^em,  in  any 
waters,  will  be  subject  to  civil  or 
criminal  penalties  authorized  by  the  Act. 
Violations  of  Annex  V  incurred  by 
foreign  flag  vessels  party  to  MARPOL 
73/78  will  normally  be  referred  by  the 
State  Department  to  the  home  flag  state. 
However,  civil  ot  criminal  sanctions, 
consistent  with  international  law,  may 
be  taken  by  the  Coast  Guard  if  no 
sanction  has  been  imposed  by  the  home 
flag  state.  Violations  ^  the  Act.  or  the 
regulations  implementing  it  by  non- 
party flag  ships  will  also  be  subject  to 
the  same  dvil  or  criminal  sanctions, 
when  consistent  with  international  law. 
The  Act  mandates  that  ships  of  a 
country  which  are  not  party  to  MARPOL 
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73/78  be  afforded  no  mote  fiavorable 
treatment  than  that  accorded  to  ships  of 
flag  states  which  are  party  to  IMRPOL 
73/78.  Persons  violating  Annex  V,  or  the 
rules  implementing  it,  are  subject  to 
$25,000  civil  penalties.  Willful  violators 
may  be  subject  to  a  $50,000  criminal  Hne 
and/or  a  term  of  imprisonment  of  not 
more  than  Hve  years. 

Regulatory  Evalaalioa 

At  this  early  stage  In  the  rulemaking 
process,  the  Coast  Guard  anticipates 
that  its  final  rules  will  not  be  considered 
major  under  E.0. 12291,  but  might  be 
considered  significant  under  DOT 
regulatory  policies  and  procedures  (44 
FR 1034;  February  28, 1979).  The  Coast 
Guard  envisions  the  pnmary  economic 
impact  of  these  regulatioos  will  be  on 
ports  and  tenninals  whidi  must  ensure 
the  availability  of  adequate  reception 
facilities,  end  upon  ships  whiiii  will 
have  to  retaui  or  property  dispose  of 
^ip^nerated  plastics  and  garbage. 
Since  no  regulations  have  been  drafted, 
the  extent  of  this  impact  cannot  be 
analyzed  at  this  time.  A  inimary 
purpose  of  diis  advance  notice  is  to  help 
the  Coast  Guard  in  detenninkig  the 
costs  associated  with  t»m{^ance  with 
■these  regulations  to  die  extent  which 
they  go  beyond  current  legaland 
regulatory  requirements  or  beyood 
current  shipboaid  w  port  practice.  The 
CoastGuard  anticipates  ^t  the 
response  (rf  the  poUic  to  4liis  advance 
notice  will  assist  It  in  vMiting  proposed 
ndesaod  a  draft  regulatory  eviriuation. 

Paperwork  Reduction  L  ' 

At  this  time;  the  Coi|stGiiard  caandl 
estimate  the  |»perwork  burdea  - 
associated  with  this  rulemaking  since  no 
regulations  have  been  drafted.  If  the 
Coast  Guard  decides  to  issue  COAs,  an 
existing  focift  "Certilic^es  of  Adequacy" 
(OMB  Control  No.  211S-0643K  wiU 
probably  be  revised  and  utilized  for  this 
purpose.  Other  paperwork  requirements 
may  become  apparent  daring  the 
regulatory  process  and  the  Coast  Guard 
expects  that  coiranents  received  on  this 
advance  notice  will  assist  it  in 
estimating  the  potential  paperwork 
burden.  |, 

Regulatory  Flexibility  Act 

Since  Annex  V  of  MARPOL  73/78 
applies  to  all  vessels  and  the  ports  and 
terminab  which  service  them,  there  is 
potentially  an  impact  on  a  substantial 
number  of  small  businesses,  small  (not- 
for-profit)  organizatioBS  and  small 
governmental  jurisdictions.  However, 
because  proposed  rules  have  not  yet 
been  drafted,  the  Coast  Guacd  is  unable 
to  determine  the  effect  of  regulations 
upon  small  entities.  The  Coast  Guardr 


expeda-tfaat  the  oonnents  reeeived  on 
thto  advance  notice  Witt  assist  it  in 
weighing  varieos  regulatory 
alternatives. 

Envirottmontal  Impact 

The  Coast  Guard  expects  that  Annex 
V  of  MARPCM.  73/78  will  enhance  the 
quality  of  die  marine  environment 
When  proposed  regulayoos  concerning 
the  disposal  of  ship-generated  garbage 
are  draifted,  the  Coast  Goard  will 
prepare  an  Environmental  Assessment 
which  will  address  the  potential  impacts 
of  the  rulemaking.  This  assessment  will 
become  a  part  of  the  docket  and  will  be 
available'  for  puUie  in^MCtion  and 
commenL  The  Coast  Guard  e)q>ects  that 
comments  received  on  this  advance 
notice  will  assist  it  in  evaluating  the 
environmental  impact  of  any  future 
rules. 

Federafism  ^atemeBt 

This  advaunce  notice  of  propoaed 
rulemaking  has  beeli  analyzeld  in 
accordance  with  die  priodple*  and 
criteria  coBtated  In  BxecQtive  Order 
12012.  wid  it  has  been  determined  that 
the  concepts  discussed  therein  do  not 
have  sufficaeot  federalisin  impUcations 
to  warrant  the  preparation  of  a 
federalism  assessment 

Dated:  May  0,  IMS.    ~ 
P.A.YflSt; 

Admiral,  Commandant,  US.  Coast Guqnt '-'  - 

Appendix  A— Annw  V—JtegJaijinas 
for  The  PHv— Hon  cl  Poihitoi  by. 
Garbega  Prom  Sh^ 

RegulaliaaJ 

Definitions    ' 

For  the  purposes  of  this  Annex: 

(1)  "Gart»age"  means  all  kinds  of    ■ 
victual  domestic  and  operational  waste 
excluding  fresh  fish  and  parts  thereof 
generated  during  the  normal  (^ration 
of  the  ship  and  liable  to  be  disposed  of 
continuously  or  periodically  except 
those  substances  which  are  defined  or 
listed  in  other  Annexes  to  the  present 
Convention. 

(2)  "Nearest  land".  The  term  "from  the 
nearest  land"  means  from  the  baseline 
£KHn  which  the  territorial  sea  of  the 
territory  in  question  is  established  in 
accordance  widi  international  law 
except  that  for  die  purposes  of  the 
present  Convention  "from  the  nearest 
land"  off  tfw  north  eastern  coast  of 
Australis  shall  mean  from  a  Une  draw 
6t>nv^a  point  on  the  coast  of  Australia  in 

latitude  ll*00r  South.  kM«itade  14Z*0r  East  to 
a  point  in  latitndB  loriS' South. 

hmgHade  Hl'55'Bast  thence  to  «  point 
latibule  iroo' South, 


Imgttiide  tenxr  BMt.  tfaeMetvepaiar . . - 

latitude  8*lpr  South, 
longitude  wysa*  Eaat>  tfwnce  to  a  potnt 

ktitadearDir  South. 
kx«itndel4«*3P' Bast,  tbemae  tea  point    , 

Iat{tuilpt9'4iir  Sooth, 
longitude  14«*ar  Bast,  tbMice  to  a  poiql 

latitude  IS'QO' South, 
longitude  148*00'  Bast,  thence  to  a  potnt 

IjBtitudeiaroor  South, 
longitade  147*00'  East  thence  (o  a  point 

latitude  Zl'W  Sooth. 
loflgHude' 188*00'  Bast  thence  to  a  point  on 

the  coaal  of  Australia  hi  latitude  24*42' 

Soudi.  longitiide  1SS*15' Bast 

(3)  "Special  area"  means  a  sea  area 
where  for  recognized  technical  reasons 
in  relation  to  its  oceanographical  and 
ecological  condiSon  and  to  the 
particular  character  of  its  traffic  the 
adoption  of  special  mandatory  methods 
for  the  prevention  of  sea  pollution  by 
garbage  is  requited,  fipiecial  areas  shall 
inchj^  those  listed  in  Regulation  5  of 
this  Annex. 

Regukttion2 

Amplication 

nils  provision  of  fliis  Annex  shall   . 
apply  to  all  ships.- 

ReguiationS 

Disposal  of  Garbage  Outside  Special 
Arrai 

(1)  Sub^  to  the  provisions  of 

.  R^^ations  4, 5  and  6  of  this  Annex:. 
'-  (a)  "inie  dlsjiosal  Into.ihesea  of  all 

^plaistics.  iadudingbut  not  limited  to 
synthetic  ttipes.  synAetic  fidilng  nets 
and  plastic  garbage  bags  Is  prohibited; 

(b)  The  disposal  into  the  sea  ol  the 
foUowhig  gariiage  sball  be  made  as  far 
as  prac^tteable  frotiit  the  nearest  land  but 
in  any  case  is  prohibited  if  the  distance 
from  the  nearest  land  is  less  than: 

(i)  25  nautical  miles  for  dunnage, 
lining  and  packing  materials,  wfaidi  will 
float 

(ii)  12  nautical  miles  for  food  wastes 
and  all  other  garbage  including  paper 
products;  rags.  gLus,  metal  botdes, 
crockery  and  similar  refuse; 

(c)  Disposal  into  the  sea  of  garbage 
specified  in  subparagraph  (b)(ii)  of  this 
Regulation  may  be  permitted  when  it 
has  passed  it  has  passed  through  a 
comminuter  or  griiider  and  made  as  far 
as  practicable  from  the  nearest  land  but 
in  any  case  is  prohibited  if  the  distance 
from  the  nearest  land  is  less  than  3 
nautical  miles.  Such  comminuted  or 
ground  garbage  shall  be  capable  of 
passing  dirough  a  screen  with  openings 
no  greater  dian  25  mflHraetres. 

(2)  When  die  garbage  is  mixed  with 
other  discharges  having  diffJerent 
disposal  ordlsdiafge  requirenents  the 
note  stringent  leqairemeots  sfaali  appty. 
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ReguIationiS 

Special  Reqtiireinents  for  Disposal  of 
Garbage 

(1)  Subjept  to  the  provisions  of 
paragraph  [t]  of  this  Regulation,  the 
disposal  of  any  materials  regulated  by 
this  annex  if  prohibited  from  fixed  or 
floating  pldljrorms  engaged  in  the 
exploration*  exploitation  and  associated 
offshore  processing  of  seabed  mineral 
resources,  and  from  all  other  ships  when 
alongside  or  within  500  metres  of  such 
platforms. 

(2)  The  disposal  into  the  sea  of  food 
wastes  may  be  permitted  when  they 
have  been  passed  through  a  comminuter 
or  grinder  from  such  fixed  or  floating 
platforms  located  more  than  12  nautical 
miles  from  Nnd  and  all  other  ships  when 
alongside  ojr  within  500  metres  of  such 
platforms.  $uch  comminuted  or  ground 
food  waste  shall  be  capable  of  passing 
through  a  s(Teen  with  openings  no 
greater  thaiii25  millimetres. 

Regulation  '^ 

Disposal  of  garbage  within  Special 
Areas         \  \ 

(1)  For  thie|  purposes  of  this  Annex  the 
special  are^i  are  the  Mediterranean  Sea 
area,  the  Baltic  Sea  area,  the  Black  Sea 
area,  the  R^  Sea  area  and  the  "Gulfs 
area"  whidb  lare  defined  as  follows: 

(a)  The  Mediterranean  Sea  area 
means  the  Mediterranean  Sea  proper 
including  tho  gulfs  and  seas  therein  with 
the  boundary  between  the 
Mediterranean  and  the  Black  Sea 
constituted  jby  the  41*  N.  parallel  and 
bounded  to  he  west  by  the  Straits  of 
Gibraltar  at  the  meridian  of  5*36'  W. 

(bj  The  B^tic  Sea  area  means  the 
Baltic  Sea  liitoper  with  the  Gulf  of 
Bothnia  and  the  Gulf  of  Finland  and  the 
entrance  to  the  Baltic  Sea  bounded  by 
the  parallel  of  the  Skaw  in  the 
Skagemak  at  57'44.8'  N. 

(c)  The  etdck  Sea  area  means  the 
Black  Sea  prbper  with  the  boundary 
between  the  Mediterranean  and  the 


Black  Sea  constituted  by  the  parallel  41* 
N. 

(d)  The  Red  Sea  area  means  the  Red 
Sea  proper  including  the  Gulfs  of  Suez 
and  Aqaba  bounded  at  the  south  by  the 
rhumb  line  between  Ras  si  Ane  (12*&5' 
N.,  43*19.6'  E.)  and  Husn  Murad  (12*40.4' 
N.,  43*30.2'  E.). 

(e)  The  "Gulfs  area"  means  the  sea 
area  located  northwest  of  the  rhumb  line 
between  Ras  al  Hadd  (22*30*  N.,  59*48' 
E.)  and  Ras  al  Fasteh  (25*04'  N.,  61*25' 
E.). 

(2)  Subject  to  the  provisions  of 
Regulation  6  of  this  Annex: 

(a)  Disposal  into  the  sea  of  the 
following  is  prohibited: 

(i)  All  plastics,  including  but  not 
limited  to  synthetic  ropes,  synthetic 
fishing  nets  and  plastic  garbage  bags; 
and 

(ii)  All  other  garbage,  including  paper 
products,  rags,  glass,  metal,  bottles, 
crockery,  dunnage,  lining  and  packing 
materials; 

(b)  Disposal  into,  the  sea  of  food 
wastes  shall  be  made  as  far  as 
practicable  from  land,  but  in  any  case 
not  less  than  12  nautical  miles  from  the 
nearest  land. 

(3)  When  the  garbage  is  mixed  with 
other  discharges  having  different 
disposal  or  discnaige  requirements  the 
more  stringent-requirements  shall  apply. 

(4)  Reception  facilities  within  speeial 
areas: 

(a)  The  Government  of  each  Party  to 
the  Convention,  the  coastline  of  whidi 
borders  a  speeial  area  undertakes  to 
ensure  that  as  sbon  as  possible  in  all 
ports  within  a  special  area,  adequate 
reception  facilities  are  provided  in 
accordance  with  Regulation  7  of  this 
Annex,  taking  into  account  the  special 
needs  of  ships  operating  in  these  areas. 

(b)  The  Government  of  eadi  Party 
concerned  shall  notify  the  Organization 
of  the  measures  taken  pursuant  to 
subparagraph  (a)  of  this  Regulation. 
Upon  receipt  of  sufficient  notifications 
the  Organization  shall  establish  a  date 


from  which  the  requirements  of  this 
Regulation  in  respect  of  the  area  in 
question  shall  take  effect.  The 
Organization  shall  notify  all  Parties  of 
the  date  so  established  no  less  than 
twelve  months  in  advance  of  that  date. 

(c)  After  the  date  so  established,  ships 
calling  also  at  ports  in  these  special 
areas  where  such  facilities  are  not  yet 
available,  shall  fully  comply  with  the 
requirements  of  this  Regulation. 

Regulation  6 

Exceptions 

Regulations  3, 4  and  5  of  this  Annex 
sliall  not  apply  to: 

(a)  The  disposal  of  garbage  from  a 
ship  necessary  for  the  purpose  of 
securing  the  safety  of  a  ship  and  those 
on  board  or  saving  life  at  sea;  or 

(b)  The  escape  of  garbage  resulting 
frt>m  damage  to  a  ship  or  its  equipment 
provided  all  reasonable  precautions 
have  been  taken  before  and  after  the 
occurrence  of  the  damage,  for  the 
purpose  of  preventing  or  minimizing  the 
escape;  or 

(c)  The  accidental  loss  of  synthetic 
fishing  nets  or  synthetic  material 
incidental  to  the  repair  of  such  nets, 
provided  that  all  reasonable  precautions 
have  been  taken  to  prevent  such  loss. 

Regulation  7 

Reception  Facilities         - 

(1)  The  Government  of  each  Party  to 
the  Convention  undertakes  to  ensure  the 
provision  of  facilities  at  ports  and 
terminals  for  the  reception  of  garbage, 
without  causing  undue  delay  to  ships, 
and  according  to  the  needs  of  Uie  ships 
using  them. 

(2)  The  Government  of  each  Party 
shall  notify  the  Organization  for 
transmission  to  the  Parties  concerned  of 
all  cases  where  the  facilities  provided 
under  this  Regulation  are  alleged  to  be 
inadequate. 

(FR  Doc.  88-14143  Filed  6-23-88;  8:45  am) 
MUMO  cow  4t10-1«-M 


Friday 
JUIM24,  1M8 


Part  V 


Department  of 
Housing  and  Urban 
Development 
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24  CFR  Parts  .840  and  841 
Supportive  Housing  Demonstration    , 
Program;  Rule  and  Notices 
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DEPARTMENT  OF  HOUSING  AND 
URBil^N  DEVELOPMENT  . 

! 

Office  of  the  As^stant  Secretary  for 
Housing— Federal  Housing 
Comminioner 


24  CFR  Parts  840  and  841 
(Docket  Na  R-SS-1356:  FR-238S] 


Supportive  Housing  Demonstration 
Program 

AQENCv:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD.  i 

action:  Final  rule.  ' 


:  The  Supportive  Housing 
Demonstration  Program  is  contained  in 
Subtitle  C  of  Title  IV  of  the  Stewart  B. 
MdGnney  Homeless  Assistance  Act 
(Ihib.  L 100-77.  approved  July  22. 1987). 
This  program  provides  assistance  fin* 
projects  providing  housing  and      | 
supportive  services  for  homeless    ' 
persons  in  the  forms  of  transitional 
housing  to  facilitate  the  movement  of 
homeless  individuals  to  independent 
living,  and  permanent  housing  for 
handicapped  homeless  persons.  This 
notice  announces  the  final  rules  for  the 
pro^vm. 

EPFEcnvi  DATE:  This  rule  is  effective 
September  1.  igpS. 

PON  FURTManNramiATioN  contact: 
Morris  Bourne.  Department  of  Housing 
and  Urban  OevelopmeBt.  451  Seventh 
Street  SW..  Washington.  DC  20410. 
telephone  (202)  755-6730.  Hearing  or 
speech-impaired  individuals  may  call 
HUD'S  TDD  number  (202)  428-001^. 
(These  phone  numbers  are  not  toll-free.) 
sumEMeNTARv  mFommlnoN: 
I.  Background 

The  Transitional  Housing 
Demonstration  Program  was  first 
included  in  the  Homeless  Housing  Act 
of  1966  (Part  B  of  Title  V  of  HDD's 
regular  appropriation  for  fiscal  year 
1967). »  On  July  22. 1987.  the  President 
approved  the  Stewart  B.  McKinney 
Homeless  Assistance  Act,  Pub.  L 100-77 
("McKinney  Act").  Title  IV  of  the 
McKinney  Act  contains  a  number  of 
housing  assistance  provisions  to  be 
administered  by  HUD.  Subtitle  C  of  Title 
TV  authorizes  the  Supportive  Housing 
Demonstration  Program  (SHDP).  Under 
SHDP.  HUD  is  directed  to  carry  out  a 
program  to  develop  innovative 


■  Section  l(n(g).  Pub.  L  9»-SO0  (approved  October 
18. 1906)  and  Pub.  L  90-591  (approved  October  sa 
isas)  malting  appropf^atiooa  aa  provided  for  in  Title 
V  of  KR.  5313. 99tfa  Cora..  2d  Sew.  (1986)  (a* 
paased  by  the  House  of  RepreMntatlvet'and  by  the 
Senate),  to  the  extent  and  in  the  manner  provided 
for  in  H.  Rep.  Na  977. 9etb  Cong..  2d  Sees.  (1986). 


approaches  to  providing  housing  and 
supportive  services  to  the  homeless.  The 
program  has  two  components — a 
reauthorization  (with  amendments)  of 
the  Transitional  Housing  Demonstration 
Program  and  a  new  program  of 
permanent  housing  for  handicapped 
homeless  persons. 

On  October  26. 1987  (52  FR  39946). 
HUU  published  a  proposed  rule 
implementing  SHDP.  In  response  to  the 
request  for  public  comments.  HUD 
received  nine  comments.  The  nine 
commenters  included:  two  public 
housing  authorities  (PHAs).  four  State  or 
city  agencies  or  departments,  a  mental 
health  association,  a  consortiiun  of 
citizens  with  developmental  disabilities, 
and  a  state  association  of  housing  and 
redevelopment  organizations. 

n.  Final  Rule 

A.  Overview 

The  major  features  of  SHDP  and 
public  comments  are  discussed  below. 

1.  Transitional  Housing.  Part  840  of 
the  final  rule  governs  the  transitional 
housing  component  of  the  program. 
Transitional  housing  is  defined  as  an 
assisted  project  that  provides  housing 
and  supportive  services  to  homeless 
persons  and  that  has  as  its  purpose 
facilitating  the  movement  of  homeless 
individuals  to  independent  living  within 
a  reasonable  amount  of  time,  not  to 
exceed  16  months. 

-(a)  Applicants  and  recipients,  bi 
accordance  with  section  422(1)  of  the 
McKinney  Act,  the  proposed  rule  limited 
eligible  applicants  under  the  transitional 
housing  program  to  States,  metropolitan 
cities,  urban  counties,  tribes,  and  private 
nonprofit  organizations.  "Applicant" 
also  included  two  or  more  of  these 
entities  that  submit  a  joint  application. 

The  universe  of  eligible  governmental 
applicants  under  the  McKinney  Act  is 
more  restrictive  than  that  provided 
under  the  THDP  guidelines.  The  THDP 
guidelines  included  all  governmental 
entities,  including  those  that  have 
general  governmental  powers  (such  as 
cities,  cotmties.  or  States),  as  weU  as 
those  that  have  Umited  or  special 
powers  (such  as  public  housing 
agencies).  In  the  proposed  rule,  HUD 
expressed  its  concern  that  the  definition 
of  "applicant"  may  exclude  many  units 
of  local  government  with  a  long-term 
commitment  to  serving  the  needs  of  the 
homeless.  Because  the  statutory 
definition  in  the  McKinney  Act 
authorized  the  provision  of  direct 
assistance  only  to  States,  metropolitan 
cities,  urban  counties  and  private 
nonprofit  organizations,  th^  preamble  to 
tiie  proposed  tale  stated  diat  HUD  was 
considering  the  addition  of  express 


regulatory  language  permitting  eligible 
governmental  recipients  to  contract  with 
other  governmental  entities  to  operate 
transitional  housing  assisted  imder  the 
program.  The  preamble  also  stated  that 
HUD  might  extend  this  contracting  to 
other  types  of  entities.  Public  comment 
iwas  expressly  requested  on  this  issue. 
^TTwo  commenters  addressed  this  issue. 
Both  urged  HUD  to  expand  the  universe 
of  eli^ble  applicants  to  include  such 
entities  as  PHAs  and  rural  counties. 

Following  the  issuance  of  the 
proposed  rule.  President  Reagan  signed 
the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L  100- 
242.  approved  February  5. 1988).  Section 
570  of  this  Act  revises  the  definition  of 
"applicant"  under  section  421(1)  of  tin 
McKinney  Act  to  add  "governmental 
entities".  Accordingly,  the  final  rule  «vill 
define  "applicant"  to  include  "a  State. 
mStropoUtan  city,  urban  county, 
governmental  entity,  tribe,  or  private 
nonprofit  organization  that  submits  an 
application  for  assistance  under  this 
part"  Governmental  entities  will 
include  those  that  have  general 
governmental  powers  (such  as  a  city  or 
county),  as  well  as  th<Me  that  have 
limited  or  special  purpose  powers  (such 
as  PHAs).  Additional  revisions  have 
been  made  throughout  the  part  to  reflect 
this  change.  (Eg.  Requirements  for 
CHAP  certificatiam  for  such  applicants 
have  been  added.  The  revisions  reflect   . 
requirements  contained  in  the 
TMnsitienal  Housing  Demonstration 
Program  Notice  of  Fund  Availability, 
published  September  3. 1987  (52  FR 
33536).) 

One  commenter  argued  that  the  final 
rule  should  also  be  revised  to  require  or 
permit  recipients  to  contract  with 
governmental  entities  that  have  limited 
or  special  purpose  powers  (such  as 
mAs).  to  provide  or  coordinate  the 
provision  of  supportive  services  and  to  • 
operate  transitional  housing  under  the 
program. 

The  proposed  revisions  have  not  been 
incorporated  in  the  final  rule.  Initially, 
we  note  that  the  McKinney  Act  does  not 
permit  recipients  to  contract  with  other 
entities  for  the  operation  of  the 
supportive  housing  project.  This 
conclusion  is  based  on  several 
provisions  of  the  McKinney  Act 
including  section  424(c)(l )  which 
requires  the  applicant  to  agree  to 
operate  the  proposed  project  and  section 
424(b)(1)  which  provides  that  the 
selection  criteria  must  consider  the 
ability  of  the  applicant  to  develop  and 
operate  the  supportive  housing. 

The  McKinney  Act  on  thex>ther  hand, 
clearly  recognizes  that  many  recipients 
may  not  be  able  to  direcdy  provide  all 
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contract  wi 


•upportive  ^^fiHtxt  rmr^ted  by  the . 
residents  of  ue  suppoftiwe  houtii^     ■ 
Accordingly!  ihe  definition  of  supportive 
housing  (secMon  422(1^]  provides  drat 
all  or  part  off 

nnection  with  SHpportfve 
provided  dnctfy  fay  4m 
atrangenient  Mritk  o^r 
te  serviceproviders. 

redpients  to 
limited  or  spedal  purpose 
govemment^l^entitles  far  supportive 
services.  HL^  betteres  that  the 

program  would  bestbe 
ITS  are  pemftted  to 
setvices  firem  ah  arailaUe 
mie  is  unchanged  on 


purposes 
served  if 
seek  out 
sources, 
this  point. 

The  propoeed  rule  at 
a  640.120(e|OSKB)  and  fM1.12S(eK3)(B) 
permits  a  re^faieiit  diet  is  a  whirily 
secular  oigaMsation  established  by  a 
pcrvasivriy  Mdarian  orgahizatkiii  to 
enter  into  a  4«M8«nwit  contract  with 
the  pervasively  sectarian  otganintion 
to  cperate  tW  fMiinty.  IdcIb^  the 
provision  of  |4ipporthre  services.  In  U^t 
of  the  discuatBioa  above  reganUiV 
contracts  Coij  bnHlect  openUioiis.  the 
final  rule  linUs  such  contracts  to  die 
proviflian  of  Uipportive  servicies. 

(b)  EUgJtlt^participants.  Transitional 
housing  undfr  the  proposed  nde  must 
serve  hoadeis  persons.  The  term 
"homeless  petson**  is  defined  in  section 
103  of  thfrAiM^Cinaey  Act  The  final  mle 
reflects  this  Statutory  definition,  with"* 
darifying  laiii|uage  indicating  diat  die 
term  includekhcMndess  families. 

The  McKii^ey  Act  emphasizes  that 
various  hometess  populations  are  to  be 
served  by  transitional  housing.  These 
include  deinstitutionalized  homeless 
individuals  ^»d  odier  homeless 
individuals  ^Mth  mental  disabilities,  and 
homeless  faiWies  with  diiMren.  (See 
sections  422^)(A)  and  4n(bKl)  of  die 
MdCinney  Ad).  In  order  to  implement 
these  statutoiy  provisions,  f  840.5  of  dte 
proposed  rule  defined  handicapped  (and 
handicapped  person),  homeless 
individual  with  mental  disabilities, 
deinstitiiHonnlized'honieless  individBal, 
and  homeless  family  with  children. 

HUD  faa8  i^aconsidered  the  proposed 
definition  of  Ihomeless  family  wfft 
children.  I>roposed  i  8405  defined 
homdess  iaM\y  with  diildren  as  a 
homeless  fainly  that  indudes  at  least 
one  parent  and  one  «hiki  under  the  age 
of  1&  The  proposed  rule  woold  have 
excluded  fei^lies  that  have  more  distant 


relationship! 


caring  for  a  f  koe  or  nephew,  end  woold 


have  exchidi 
To  remedy  .d^l 
adopts  the 
contained  ip 
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such  as  an  aunt  or  node . 


a  guardian  and  a  child. 
proUen  the  final  rule 
Wition  of  hometess  family . 
SHOP  Notice  of  Funds 


(93  FR  44S8).  Iliis  NOFA  defined 
homeless  family  widi  children  as  a 
homeleaa  laailyoQwielii^ef  at  least 
one  pannt  or  foanbao.  and  oae  duld 
under  lb*  000  of  1&  Dm  choice  has 
been  iBoorfMnled  ot  1 8405  of  the  tool 
rale. 

2.  Annoneaf  Aousii^  The  final  rule 
at  Part  841  governs  penaaaent  boosing 
for  haadk^pped  homslpss  penons. 
Permanont  houafag  fof  hawdiwyped 
homelets  persona  is  defiaed  as  a  pn^t 
that  pnnddes  oooanon^-based.  loot- 
tenn  housiag  and  supportive  services  for 
not  more  than  eight  handicapped 
homeless  persona,  aad  diat  is  earned 
out  by  a  projed  sponsor. 

(a)  Number  ofnaideata.  One 
commenter  suggested  that  HUD  increase 
the  number  of  handicapped  hoaaeless 
persons  that  may  be  served  uader  the 
permanent  housing  program  from  eight 
to  12.  HUD  is  statutorily  prohibited 
under  section  422(12)(B)  of  the 
McKinney  Ad  from  expandiog  the 
number  of  haadicaipped  honwless 
persons  that  may  bie  served  in  a  projed 
beyond  ddit 

(b)  Appuoants,  recipients  and  project 
spoottu*.  Under  Part  841,  the  arolicalnt 
for  permanent  *«^"*»"g  must  be  ue  State 
in  wfaidiihe  proved  is  to  be  located  and 
the  pro|ed  speiuor  must  be  a  private 
nonprofit  organization  that  win  operate 
a  project  for  permanent  housing  for 
handicap^>ed  homeless  persons. 

One  commenter  suggested  diat  the 
regulations  be  revised  to  permit 
governmental  entities  to  participate  as 
projed  sponsors.  This  revision  is  not 
permitted  under  the  McKinney  Ad. 
Section  422(8)  defines  projed  sponsor  as 
a  private  nonprofit  organization  Aat  is 
approved  by  the  Governor  or  cMef 
executive  official  of  a  State  as  to 
finandal  responsibility. 

Alternatively,  this  comment^' 
suggested  dtat  the  regulations  should  be 
revised  to  require  or  pennit  applicants 
and  projed  sponsors  to  contract  with 
governawntal  entities  to  operate  and 
provide  or  coordinate  the  provision  of 
supportive  services  onder  the  programs. 
For  the  reasons  stated  in  section 
U.A.l.(a)  aixyve.  the  proposed  revision 
has  not  been  incorporated  in  the  final 
rule. 

(c)  Proffvm  partidpaats.  While 
transitional  housing  projects  may  serve 
any  inthyidual  or  family  meeting  the 
definition  of  homeless  individual, 
permanent  housing  is  limited  to  projects 
that  serve  handicapped  bomeless 
persons.  In  acoordance  with  section 
422(3)  of  the  MdOnney  Act.  fi  841.5  <rf  . 
the  final  ruJe  provides  that  handicapped 
homeless  person  means  a  handieapped 
person  vtko:  (a)  is  a  homeless  imbvidual;  ■ 
(b)  who  is  currently  note  homeless       .. 


oric) 


iadtvidMl  but  who4e  at  riak  of 

becomingol 

batbeeaai 

housing  projed  oasieled  onder  the  1HDP 

guiddinet. 

Ow  eoHnenler  applauded  te  fad 
that  the  iMrqposed  nrie  addreaaed  the- 
needs  of  handicapped  persona  who  are 
at  riak  of  borwing  ho— eless.  Tliia 
coBuaMaier  aogteatod  that  a  sedioB  in 
the  find  rale  shoaU  be  developed  to 
specifically  addreaa  the  aeeda  of  these 
persoas.  HUD  believes  that  the  final 
rules  soffideatly  addnas  the  needs  of 
all  iBjaenti  of  dra  homdess  population 
that  ue  eligible  for  adauseion  to 
supportive  hoasiBg.  Since  the 
commpnter  did  aot  make  any  specific 
recommendations  concerning  te 
contents  of  such  a  section,  the  final  rule 
is  unchanged  on  this  point. 

B.  Assistance  provided  under  the 
programs. 

1.  Types  of  omittance.  Assistance    . 
avail^e  under  te  transitiooBl  housing  • 
and  permanent  housing  prognuns 
indude:  (l)Advaoces  to  cover  te  costs 
of  acquisition,  substantial  retebilitatkNi. 
or  acquisition  and  rehabilitatiao  of 
(existing  structores,  (2)  grants-fbr 
moderate  lehabilitatiaa.  (3)  binding  for 
operating  costs  (available  for 
transitional  bousing  only),  and  (4) 
technical  assistance. 

Two  conuneatoB  argued  tet  HUD 
should  offer  operating  coats  assistance 
for  permanent  housing  because 
residential  supervision  atad  professional 
support  for  persoas  with  chroaic  mental 
illness  is  necessary  £ar  te  maintenance  . 
of  an  independeat  living  sitaation. 
Under  section  423(a)(2).  HUD  is 
authorized  to  provide  annual  payments 
only  for  operating  costs  of  transitional 
housing.  The  statote  does  not  authorize 
these  payments  fior  permanent  housing. 
This  change  has  not  been  incorporated 
in  the  final  rale.  (A  related  dar^ring 
amendment  has  been  made  to 
§  841.120(a)(1)  to  refled  te  fad  diat 
funding  is  not  available  for  operating 
costs  for  permanent  housing.) 

Proposed  S  841.iaQ(b)  stated 
"applicants  may  be  eligible  for  eiter  an 
acquisition/rehabilitation  advance  or  a 
moderate  rehabiUtation  grant,  but  not 
both."  This  sedioa  has  been  clarified  in 
te  final  rule.  As  drafted,  propoeed  rule 
might  limit  each  State  to  one 
acquisitikm/reUlbilitation  advance  or 
one  moderate  rehabilitation  pant,  even 
though  te  State  may  have  made  several 
applications  for  difieieot  permanent 
housing  projects.  This  section  has  been 
clarified  to  state  tet  te  limitetion 
applies  to  each  projed  assisted  under 
Part  841,  ..'■■ 
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2.  Matching  negtu'remaats.  Sectioo  425 
of  die  Mdtihoey  Act  afddresset 
matching  funds  fequireRtents  for  SHDP. 
The  MdCfainey  Act  imposes 
substantially  different  matching 
requirement  for  transitional  housing ' 
and  permanent  housing. 

Section  425(a)  bf  the  MdCinney  Act 
requires  transiiional  housing  recipients 
to  match  the  acquisition/rehabilitation 
advance  and  the  moderate  rehabilitation 
grant  with  an  equal  amount  of  funds 
from  sources  other  than  SHDP.  Section 
423(a)  authorixes  annual  payments  for 
operating  costs  of  transitional  housing 
which  may  not  exceed  75  percent  of  the 
costs  of  such  housing.  The  proposed  rule 
imposed  a  50  percent  limitation  on  the 
amount  of  the  annual  payments  for 
transitional  housing  operating  costs. 

One  commenter  argued  that  the  50 
percent  limitation  on  annual  payments 
for  transitional  housing  operating  costs 
places  an  undue  hardship  on  applicants 
that  have  worthwhile  proiects,  but  who 
experience  difficulties  in  raising  the 
required  matching  funds.  The 
commenter  suggested  that  HUD  increase 
the  percentage  of  operating  cost  funding 
to  75  percent. 

Section  423(a)  provides  that  the 
payment  for  annual'operating  costs  is- 
not  to  exceed  75  percent  of  the  annual 
operating  costs  of  the  housing.  Despite 
the  inclusion  of  a  similar  requiremeat-ln 
the  THDP  guidelines.  HUD  has  found  no 
expression  of  congressional  intient  to 
support  the  contention  that  HUD  does 
not  or  should  not  have  discretion  to  set 
the  maximum  amount  of  Federal 
assistance  within  the  outer  limit 
specified  by  the  statute.  HUD  believes 
that  the  50  percent  matching 
requirement  is  necessary  to  ensure  the 
recipient's  commitment  to  the  provision 
of  transitional  housing  and  to  ensure 
that  the  most  effective  use  is  made  of 
the  funds  available  for  the  program.  This 
requirement  has  been  retained  in  the 
final  rule. 

Proposed  S  840.130(c)  implemented 
section  425(a)  of  the  McKinney  Act  and 
permitted  the  inclusion  of  certain  types 
of  "in  kind"  contributions  in  the 
computation  of  the  match  for 
transitional  housing  assistance.  For         ~ 
example,  such  items  as  the  value  of  any 
donated  material  or  building,  and  the 
value  of  any  lease  on  a  building  may  be 
included  in  the  transitional  housing 
assistance  match.  One  commenter 
suggested  that  the  sections  covering  "in 
kind"  contributions  should  be  expanded 
to  include  "technical  assistance" 
provided  to  recipients,  such  as 
architectural  renderings  and 
professional  guidance  concerning 
adherence  to  rehabilitation 


requirem«its  and  compliaaoe  «rfth  local 
codes. 

Except  for  cdntrfbutidns  cited  in 
section  425(a)  of  the  statute,  thie  final 
;  fide  excludes  "in  Idnd"  contributions 
'friajlh  die  matching  computation.  The 
Department  continues  to  believe  that  the 
match  required  for  transitional  housing 
should  generally  be  a  'liard  match"  [Le. 
the  matching  contributions  should  come 
from  funds  made  available  from  the 
applicant  or  from  other  sources).  This 
conclusion  is  based  on  HUD's  belief  that 
such  contributions  are  better  indicators 
of  the  likelihood  of  success  of  the 
project  and  avoids  the  problems  related 
to  the  valuation  of 'in  kind" 
ccmtributions.  (For  a  more  extensive 
discussion  of  these  valuation  difficulties, 
see  52  FR  21743  at  21748.) 

Some  confusion  has  been  expressed 
concerning  the  calculation  of  the 
acquisition/rehabilitation  advance 
where  the  fair  market  value  of  a  building 
is  used  as  part  of  the  applicant's  match. 
If  the  applicant  currently  owns  or  has 
been  donated  ownership  of  a  building 
for  proposed  transitional  housing,  the 
fair  mariiet  value  of  the  building, 
supported  by  an  appraisal  prepared  by  a 
qualified  real  estate  appraiser,  may  be 
used  to  match  HUD  fimds.  The  Ibllowing 
examples  are  provided  to  clarify  this 
area:  .  .    , 

Example  1: 

Total€osts:  $100,00e=Cost  of 
Rehabilitation 

Applicant's  Matching  Sources: 
$100,oqo=Fair  Market  Value  of 
Building 
The  applicant  is  eligible  for  a  maximum 
advance  of  $100,000  from  HUD  because 
the  applicant  has  provided  the  fair 
market  value  which  is  equal  to  the  cost 
of  rehabilitation. 
Example  2: 

Total  Costs:  $10a000=:Cost  of 
Rehabilitation 

Applicant's  Matching  Sources: 
$65.000=Fair  Market  Value  of 
Building 

0= Other  Funds  Committed 
In  this  example,  the  applicant  has 
provided  $65,000  in  matching  sources  by 
using  the  fair  market  value  of  the 
buildUng.  The  applicant  wishes  to 
receive  a  HUD  advance  equal  to  the     ' 
match  of  $65,000.  ffowever,  with  the'  >  - 
exception  of  the  $65,000  fair  market  - ' '  ' 
value  used  as  a  match  for  HUD  fonds. 
the  applicant  has  not  committed  any 
other  funds  as  matching  sources  to 
demonstrate  the  feasibility  of  financbig 
die  $100,000  of  rehabilitation  work.  In 
other  words,  the  applicant  is  $35,000 
short  bf  meeting  the  cost  of 
rehabilitation.  Therefore,  the  project 
would  fail  the  threshold  review  due  to 


proposal  infeasifaility  and  HUD  would 
not  award  sin  advance. 

Examples:      ■     •  . 
Total  Costs:  $10a0003rCost  of 

RehabilitaUon 
AppticanVs  Matching  Sources: 
*:  $6S,000=Fair  Market  Value  of 
-    Building 
$35,000=  Other  funds  committed 

In  this  example,  the.applicant  has 
corrected  the  problem  shown  in  (2) 
above.  HUD,  Uierefore,  will  match  the 
fair  market  value  of  $65,000  since  the 
■  applicant  also  has  provided  $35,000  in 
ntnds  conunitted  toward  covering  the . 
remaining  cost  of  rehabilitation. 
Therefore,  the  appUcant  is  eligible  for  a 
maximum  advance  equal  to  the 
appraised  fair  market  value  of  die 
owned/donated  structiu«  if  a  firm 
commitment  of  funds  from  the  applicant 
is  provided  to  cover  the  remaining 
cost  of  rehabilitation. 

Proposed  9  840.130(f)  excluded  funds 
provided  under  federally  assisted 
programs  from  die  matdiing 
computation  for  transitional  housing, 
except  for  funds  made  available  imder 
HUD's  Community  Development  Block 
Grants  Program.  Similarly,  the  proposed 
matching  requirements  for  the 
permanent  housing  program  ({  841.125) 
required  recipients  to  match  the 
assistance  provided  by  HUD  with  at 
least  an  equal  amount  of  State  or  local  . 
government  funds.  One  commenter . 
argued  that  applicants  should  be 
permitted  to  count  contributions  of  the, 
federal  share  of  public  assistance  funds 
as  a  part  of  the  match. 

HUD  is  statutorily  precluded  under 
section  42S(b)  from  including  the  cited 
funds  in- the  appUcant's  contribution 
under  Hiepennanent  housing  program. 
While  it  may  be  statutorily  permissible 
to  consider  such  funding  in  the  match 
for  transitional  housing  projects,  the 
final  regulations  are  unchanged  on  this 
point.  As  noted  iathe  final  THDP 
guidelines  (52  FR  2174^  at  21749).  HUD 
continues  to  believe  that  these 
requirements  are  necessary  to  measure 
the  conunitment  of  the  applicant,  the 
State  and  local  governments,  and  other 
-  private  sources  to  the  development  and 
-operation  of  successfol  programs  of  (he 
-homeless,  and  to  ensure  that  the 
matching  requirements  do  not  become  a 
mere  exercise  in  "grantsmanship". 

3.  Limitations  on  the  use  of 
oss/sto/ice.  Proposed  SS  840.125 
(transitional  housing)  and  841.120 
(permanent  housing)  incorporated 
various  limitations  on  die'use'  of 
assistance.  Cbmmenters  addressed 
proposed  limitations  goyeming,  leased 
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property  «tid  limitations  on     . 
administraitive  coals. 

(a)  Leaiutd  property.  Under  proposed 
SS  »40.l2Hc)«nd  8^1,120(0).  acquisition/ 
refaabiUtatton  advances  aai  moderate 
rehabilitaraon  grants  would  be  available 
for  the  re^bilitation  of  leased  property. 
To  receiv^;an  acquisition/rehabUitation 
advance  W  a  moderate  rdiabilitation 
grant.  tbe|  lease  must  run  for  a  term  of  at 
least  10  years  after  the  date  of  initial 
occapancjy' of  the  building. 

Two  conmenters  argued  that  the 
minimumilease  term  severely  limits  the 
number  of  ^ntal  pn^wrties  available  for 
use  undei  the  program.  These 
comment^  argued  that  few  rental 
property  0Wners  would  be  willing  to 
negotiate  iauch  tong-term  leases. 
Commenters  recommended  that  one- 
year  leasM  be  aathoriied  for  the 
program  90  that  greater  freedom  of 
mobility  ^id  housing  choices  may  be 
provided.'  > 

The  regulations  require  that  ell 
projects  must  be  operated  as  supportive 
housing  f«  ■  a  term  of  at  least  10  years 
from  the  di  ite  of  initial  occupancy.  This 
10-year  niinimum  operating  requirement 
is  reflectejd  in  the  hnal  regulations  at 
S§  840.20$ jb)(e).  840.305(d),  840.310(a). 
841.205(bm  841.305(d),  and  841.3i0(a). 
The  requirements  for  a  lO-yew  lease 
were  imposed  to  provide  adequate 
assurance  that  the  project  will  be 
operated  for  at  least  the  required  10- 
year  period  and  have  been  retained  in 
the  final 

As  pro| 
require  a  |l{ 
transitioi 


fi  840.125(c)  would 
year  lease  only  if  a 
housing  assistance  recipient 
receives  $•  acquisition/rehabilitation 
advance  or  a  moderate  rehabilitation 
grant  Since  the  10-yeer  operation 
requirement  is  appUcable  to  an 
transitionu  housing  rec^iehts  including 
those  tha^  receive  only  operating  costs 
assistanc^i  i  84ai25(c)  of  the  final  rule 
has  been  revised  to  apply  the  10-year  - 
lease  requ^ment  to  aU  transitional 
housing  projects  that  are  leased  by  a 
redpient.|[ 

The  pht^se  "date  of  Inital  occupancy" 
is  used  throughout  the  proposed 
regulation  to  indicate  Whoi  tbelO-year 
p^od  will  begiii.  For  the  purposes  of 
clarity,  thy  definition  of  tUs  phrase  that 
is  contained  hi  t§  840.31IKd)  and 
84UtO(d]  of  the  pcoposed  rate  has  been 
moved  to  Ifie  definition  sections 
(SS  840.5  and  841.5)  and  conforming 
chan^  have  been  made  throu^out  the 
rule.         I 

(b)  Admuiiatrative -costs.  Proposed 
(1 84ai2Mg)  and  841.iao(g)  would 
pn^bit  r  ttdpients  from  using  more  than 
five  perce  at  of  ah  advance  or  a  grant  for 
•drainistr  a  live  pitfposes.  One     . 
comment)  ii '  urged  HUD  to  rihninate  this 


five  percent  limitation  on  th»use  of 
funcUofi  for  admiiUBtrative  co^ts. 

Section  ^  bit  the  MdOnney  Act 
specificaify  provides  that  no  rec^ilent 
may  use  more  than  five  percent  of  an 
advance  or  grant  received  under  die 
.program  for  administrative  purposes. 
AcGordin^y.  flUD  has  not  made  the 
requested  change. 

4.  Assistance  upder  other  HUD 
programs.  Sevieiai  commenters  urged 
HUD  to  provide  Housing  Voudiers 
under  Section  8(0)  of  the  United  States 
Housing  Act  of  1937  to  eligible  persons 
upon  their  departure  frtun  transitional 
housing.  Commenters  argued  tiiet 
Vouchers  will  provide  a  wider  range  of 
housing  options  to  individuals  leaving 
transitional  or  permanent  housing.  Two 
coramenten  noted  that  the  provision  of 
Vouchers  is  critical  to  the  success  of  the  • 
transitional  housing  program  in 
particular,  since  the  failure  to  provide 
access  to  permanent  housing  would 
undermine  the  purpose  of  this  SHOP 
component  One  commenter  suggested 
that  at  a  minimum,  very  low  income 
graduates  of  transitional  hoUsii^  should 
be  given  a  preference  for  Voudiers. 

The  THDP  guidelines  indicated  Uiat 
HUD  would  provide  Housmg  Vouchers 
to  eligible  persons  upon  tiieir  departure . 
from  transitional  housing.  Following  the 
issuance  of  the  THDP  guidelines,  the 
size  of  the  program  increased 
dramatically.  The  original  appropriation 
for  the  transitional  housing 
demonstration  program  was  $5  million. 
The  appropriation  for  SHDP  in  the 
Supplemental  ^propriations  Act  1987 
was  increased  to  $80  million  (including 
$05  million  for  transitional  housing  and 
$15  million  for  permanent  housing). 
Recentiy,  the  CKepartment  of  Housing 
and  Urban  Development-Independent 
Agencies  Appropriations  Act  1988  (Pub. 
L 100-202,  approved  December  22, 1987) 
appropriated  an  additional  $65  million 
for  SHDP.  ($15  million  of  this  amount 
was  for  permanent  housing  and  $50 
million  was  for  transitional  housing.) 
Funding  for  Vouchers,  by  contrast  has 
remained  relatively  constant  Due  to  the 
increased  size  of  ^iDP  and  the  limited 
resources  available  for  Vouchers,  ^e 
rule  has  not  been  amended.  The  final  - 
rule,  howevw,  does  not  predude  a  PHA 
from  providing  Voudiers  imder  sudi 
drcumsiances,  consistent  wltit  die  final 
rule  OB  preference  in  the  provision  of 
housing  for  families  who  are  occupying 
substandard  housing,  involuntarily 
displaced,  or  paying  more  than  50 
percent  of  family  income  for  rent  (Hie 
final  rule  on  these  preferences  was . 
published  fanuaiy  15, 1988, 53  FR 1122). 

Under  die  preference  rule,  a 
"homeless  individual  or  family"  |«  [ 
considered  to  be  a  family  occupsring 


substandard  housing.  The  definition  of 
"homeless  individual  or  family"  iii  the 
preference  rule  is  the  same  as  that  found 
In  the  MciCiiin«^  Act  Under  this  . . 
definition,  residents  of  transitional 
housing  for  the  mentally  ill  are     - 
considered  to  be  homeless  and  thus  * 
occupy  substandard  housing  under  the 
preference  rale. 

C  Selection  process  ,  ■ 

1.  Procedures.  The  proposed  rules  for 
transitional  and  permanent  housing 
included  similar  four^stage  selection 
procedures.  The  four  stages  were:  (1) 
threshold-^HUD  would  review  all 
applications  to  determine  if  they  fulfill 
certain  threshoid  criteria;  (2)  ranking — 
HUD  would  evaluate  applications  that 
meet  the  threshold  criteria  and  place 
these  applications  in  priority  order 
based  on  stated  ranking  criteria;  (3) 
environmental  review — HUD  would 
perform  a  review  on  a  number  of  highly 
ranked  applications  in  accordance  with 
the  National  Environmental  Policy  Act 
and  HUD's  environmental  regulations  at 
24  CFR  Part  SO;  and  (4)  final  selection— 
HUD  would  select  for  funding  the 
highest  rated  applications  that  advance 
from  the  environmental  review  (with 
any  rating  adjustments),  but  would 
serve  the  right  to  fund  other  applications 
that  successfully  completed  the 
environmental  review,  if  such  funding  is 
necessary  to  ensure  reasonable 
diversity  in  the  demonstration. 

HUD  has  completed  two  funding 
rounds  using  the  four-step  procedure 
and  has  committed  approximately  $80 
million  in  fimds  to  redpients  for 
transitional  housing.  Based  on  this 
experience,  HUD  has  dedded  to  revise 
the  four-stage  selection  process. 

As  described  above,  the  proposed  rale 
provided  for  environmental  review  of 
highly  ranked  applications  during  stage 
three  of  the  selection  process.  The  final 
rule  revises  the  selection  procedures  to 
permit  HUD  to  perform  environmental 
reviews  on  all  applications  during  the 
threshold  review  (stage  one).  As  noted 
bi  the  iSHDP  Notice  of  Funds 
Availability  published  on  Febraary  16, 
1988  (53  FR  4456],.  HUD  believes  tiiat 
this  change  will  provide  a  more 
reasonable  and  adequate  time  to 
perform  environmental  reviews. 

2.  Threshold  stage.  The  proposed 
rules  provided  that  HUD  would  review 
six  factors  during  the  threshold  review. 
The  six  facton  were  substantially  the 
same  for  both  transitional  and 
permanent  housing.  The  factors  included 
the  review  of  the  following:  (1)  the  form, 
time  and  adequacy  of  the  application: 
(2)  the -eligibility,  finandal 
responsibility,  capacity  and  legal 


2aMg  FaiUnJ  Begbttr  >  Vol  »  Ni>.  122  t  Fridayt  Jmi»  M.  4M8  '/■  aate>  <a«t  Jtegatotfaw 


authority  olappUGaal  (and  for  the 
pennaneal  boMisiiig  propvip.  the  pro|ect 
spon8or);'(31  comptorice  with  matdiiiQ 
requireinanta;  (4)  oofflplianoewith 
requirejsents  regardiog  the  proposed 
housing  and  supportive  services:  (5)  the 
provision  of  a  maintenance  of  eCEort 
certification:  and  (6)  overall  project 
feasibility.  HUD  received  comments  on 
the  following  threshold  requirements: 

(a)  Legal  authority  of  applicant  aad 
project  sponsor.  Proposed 

S 1 84a210(bl(2)(iv)(B)  and 
841.Z10(bK2)(iv}(B)  required  the 
applicant  (and,  for  permanent  housing, 
the  project  sponsor)  to  certify  that  a 
resolution,  motion,  or  similar  action  was 
duly  adopted  or  passed  as  an  official  act 
by  the  governing  body  of  the  applicant 
(and  the  project  sponsor)  authorizing  the 
submission  of  the  application  for  .. 
supportive  housing.  V 

TVtro  commentecs  objected  to  this 
requirement  Commenters  noted  that 
wMle  du8  requirement  may  be 
approptiale  for  appScants  that  are 
private  nonprofit  otganizations.  many 
governmental  entiliM  are  empowered 
under  State  and  Ibca!  laws  to  carry  out 
program  acthrities  without  obtaining  the 
approval  of  uieir  governing  body. 

HUD  agrees  that  the  cited  requirement 
may  be  overly  resti^ve  when  applied 
to  govenmental  agencies.  Accordingly, 
HUO  has  ansended  this  provision  to 
require  govemmental  applicaiite  to 
either  (1)  tintify  Aat  a  re^okMon 
motion,  or  similar  action  was  ddy 
adopted  or  passed  as  ao  offidal  act  by    . 
the  goyeiniag  body  of  the  appHcant,  or 
(2)  certify,  and  provide  appnqiriate 
supporting  docwnentaliea,  dial  the 
applicant  is  empowered  mder  State  and 
loai  laws  to  carry  out  program 
activities  without  obtaining  approval  of 
the  governing  body. 

iWD  taeludeddiis  feqairemeat  in  the 
TtffiPgimtelines  based  on  provisions  bi 
OMB  Circular  No^  A-IOZ.  Unifiocin 
Requ&enents  for  Assistance  to  State 
and  lAcal  Govemments.  Attachment  M. 
Recentfy,  OMB  revised  OMB  Circular 
No.  A-102  and  issued  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Govenunents  (ConnKu 
Regulation).  On  March  11. 1968  (53 1^ 
8034),  HUD  added  a  new  part  85  which 
incorporated  these  common  regulations. 
IHirt  86  does  not  rsqum  agencies  to  use 
OMB's  pre-approved  standard  forms. 
Instead,  depajrtneats  may  use  forms 
approved  by  Okffl  under  the  Paperwork 
Reduction  Act  oFCBSa  The  revised 
requirements  f or  gbveming  board 
approval  ara  contained  in  forms  thai;  ". 
have  received  such  ^uprovaL 

(b)  Proposed  housuig  aad  supportive 
services.  Sections  84a210(b)(4)  and 


841220(b)(4)«fdiepn4x»Mljala     .  ' 
contained' threshold  raqoirements - 
addrearing  the  praposc«d  Imising  aati  ~ 
supportive  sendees.  These  sections 
addressed  such  matters ><:  the  need  Utr 
the  pcopnsed  houshig;  the  adequacy  of 
the  proposed  bousing  and  supportive 
services;  siting,  zoning  and  floodplain 
requirements:  consistency  with 
government  plans;  and  the  displacement 
certification.  Commenters  addressed  the 
following  issaes. 

{!)  Supportive  services.  Proposed 
S  841.210(b)(4Kii)  provided  that  each 
applicant  for  permanent  housing 
assistance  must  demonstrate  that  the 
proposed  supportive  services 
appropriately  addressed  the  needs  of 
the  handicapped  homeless  popuktion  to 
be.  served.  Tbia  subparagraph  listed  the 
footers  that  HUD  would  use  in 
detennlhing  the  adequacy  of  the  - 
supportive  services;  required  applicants 
to  provide  aletter  of  commitment  if 
puWc  or  private  bxi^anizations  (other 
than  the  applicant  or  die  project 
sponsor)  would  provide  supportive 
services;  andtequired  apfiUcants  to 
designate  certain;  State  agencies  with 
responsibilities  related  to  die  provision 
of  services  to  the  handicapped. 

One  coaunanter  argped  that  this 
section  should  be  revised.  The 
commenter  noted  that  section 
424(a)(2)(FKi)  of  Ute  MdOnney  Act  gives 
the  State  the  tesponsibftity  for 
determining  the  appropriateness  of 
pn^osed  supportive  services  under  tiie 
permanent  heasing  component  of  SHDP. 
Thk  section  requites  applicants  to 
submit  "a  letter  of  parudpation  from  die 
Governor  or  other  chief  executive 
bffidal  of  the  State  aMuring'thaf  the 
State  *  *  *  will  focilitate  the  provision 
of  necessary  supportive  services  to  the 
residents  of  the  project" 

HUD  Sigrees  with  the  commenter.  The 
final  rule  at  {  841.2K)(b)(4Hii)  has  been 
revised  to  delete  the  requirement  that 
the  applicant  demonstrate  that  the 
proposed  supportive  services  are 
appropriate  and  deletes  the  factors  that 
HUD  would  use  in  determining  the 
adequacy  of  the  services.  The  remaining 
requirements  proposed  in  this  section 
hsve  been  retained. 

(2)  Site  control,  zoning,  and  flood 
plains.  The  proposed  rules  required  all 
appIicanls^(A)  to  demonstrate  site 
control:  (B)  to  demonstrate  that  that 
proposed  use  of  the  site  is  permissible 
under  applicable  zoning  ordinances  and 
regulations  (or  provide  a  statement 
-  describiflig  the  proposed  actions 
nebessaiy  to  make  the  use  of  the  site 
permissible  under  sudi  ordinanses  and 
regulationBhandCC)tosubnyta      . 
statement  UiM  die  paoposed  project  i»   -- 
not  located  in  any  lOO-year  floo^ilain  es 


designated  by  maps  pnpnred  by  the   . 
Fetforal  Emetgency  Management 
AgCBM^IFEMA).  and.  if  50  percent  or 
mote  of  me  living  space  in  the  structure 
is  designed  for  iMidsniawidi  mobility 
inipu)nnraits,uubBiit  a  fiaiaaent  that 
the  proposed  project  is  not  located  pn 
aqy  SBt^yvat  ffooidptoiri.  as  designeted  ^ 
on  FBMA  maps.  (See  {{  «4a210(b)(4)(iv) 
and841^0(t^4)(v).) 

Two  commenters  ai^ued  that  the 
proposed  requirements  frustrate  the 
intent  of  the  program  by  mak&tg  it  too 
difficult  fof*  appbcanta  to  locate  and 
develop  housing  for  homeless  persons.^ 
(E.g.  Comaieaters  noted  that  m  some 
comffliniitiea.thefloodplain    . 
requirements  tfutottaticaUy  prohibit  the 
developnent  of  urgently  needed 
housing.)  C6nmienlers  suggested  the 
.  eliminalfam  of  (fause  rcqoiiCHients  or  the 
amendment  of  tbe  reqiiiieineBts  to  make 
them  less  rigorouu.  For  eicaB]>l«. 
commenters  suggested  that  these 
requiranents  be  sintplified  U>  merely 
require  oonfaraiance  urith  State  and 
locallaws. 

Th«  fina^  rule  retains  the  site  control, 
sofi^  aiMf  Boodplain  requbements.    . 
HUD°o6ntfmk»'to  believe  diat  these 
requirements  arehccessory  to  ensure 
that  supportive  housing  is  estabfiriied. 
and  intended  beneflciMes  are  assisted, 
as  expetfitioasty  as  possible,  ^st 
experience  demonstrates  that  delays 
associated  with  obtaining  control  of  • 
sRe,  proper  zoning  approvals  and 
floodplain  compliance  can  be  ^(tensive 
and,  hi  the  Case  of  zoiring  and  floodplain 
requirements,  that  local  opposition  can 
often  result  in  the  discontinuation  of 
development 

ft  is  tni6  that  some  otherwise 
meritorious  appUcants,  despite  difigent 
efforts,  inay  be  estduded  by  the  site 
control,  zoning  and  floodplain 
requirements.  However.  HUD  does  not 
believe  diat  these  disadvantages 
outweigh  the  need  tat  expeditious 
provision  of  SlfflP  assistance. 

It  should  be  noted  that  HUD  has 
attempted  to  relax  these  requirements 
where  possible.  For  example,  during  the 
development  of  the  proposed  rules  for 
SHOP,  HUD  reexamined  the  site  control, 
zoning  and  floodplain  requirements 
imposed  under  the  final  THDP 
guidelines.  As  a  result  the  zoning 
requirements  were  substahtially 
modined  to  permit  applicants  to 
demonstrate  that  they  have  a 
reasonable  basis  to  believe  that  zoning 
aotions  will  be  contpleted  succecsfully 
within  four  months  following  the 
submission  of  the  application. 
AdditionaUy.  the  proposed  and  final 
rules  provide  that  HUD  will'not- 
imn^diately  reject  iqiplicatioas  Siat  fail 
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to  comply  With  the  site  control  and 
zoning  reajiiremehts  at  the  time  of  the 
application.  (This  provision  also  applies 
to  matchi^  requirements.)  Rather,  it 
these  defiijencies  are  the  only 
deficienciea  in  the  application.  HUD  will 
assist  such  applicants  in  correcting  the 
applicatiohs.  (See  S9  840.210(a)  and 
841.210(a)|] 

The  final  rule  makes  one  minor 
clarification  of  the  Ooodpiain 
requirements.  The  final  rule  specifically 
states  thai  HUD  will  not  assist  an 
applicant  jykder  {  {  840.210(a)  and 
84l.210(a)l  |f  the  applicant  fails  to 
include  rettiired  flood  plain  statements 
with  the  amUcation.  Such  applications 
will  not  bebligible  for  assistance. 

(3)  Dl^kcemeoL  Proposed 
§S  840.21(W))(4)(vi)  and  841.210(bM4)(vii) 
required  eiach  applicant  to  certify  that 
its  proposefl  activities  would  not  result 
in  the  displacement  of  any  person  or 
entity.  Hip  continues  to  believe  that  a 
program  de^signed  to  serve  the  homeless 
should  no^  cause  displacement  that 
could  creatt^  mgre  homelessness. 
Further.  HUD  is  concerned  that  the 
failure  to  iestrict  displacement  may 
dilute  the  lilDiiited  funds  available  to 
implement  |he  program,  since  actions 
causing  rendential  and  non-residential 
displaciemait  may  create  obligations  for 
relocationjaayDients  from  program  furids 
under  the  Uniform  Relocation    . 
Assistance  and  Real  l^perty - 
Acquisition  Poti|:ief  Act  of  19^  (URA)  ^ 
(42  y.S.C.  4601^4655).  HiH)  is  abo        y 
concerned^  however,  that'the  proposed 
displacem^|)t  prohibition  is  too 
restrictive] 

Accprdii  ^ly,  HUD  has  reconsidered 
the  displac  Jment  requirement,  llie  final 
rule  retain  uthe  requirement  that  each 
applicant  4aust  certify  that  its  proposed 
activities  Will  not  result  in  the 
displacement  of  any  person  or  entity 
and  provides  that  HUD  will  not  fund 
appiicatioai  that  will  cause  any 
individual,!  family,  partnership, 
corporation^  or  association  to  move  fit>m 
real  propergr  or  to  move  its  personal 
properfy  fmm  real  property  because  of 
an  actual  ai^  impending  acquisition  or 
rehabilitation,  in  whole  or  in  part,  for  a 
project  TMei  final  rule.  lmwev«>,  clarifies 
that  prohitii^ed  displacenent  (k>es  not 
include:  (liji  move  by  a  resideotial 
tenant-ocmttwnt  to  a  wdtable  divetUng 
unit  within^  Qie  same  buildiii«g  or  within 
the  same  st^  provided  tha^«ll  outKif- 
pocket  expkinses  related  to  Ae  move  are 
reimbursed  by  the  recipient;  or  (2)  a 
move-fay  aaiowneroccupant  who 
voluntariljij  klls  his  or  her  properfy  after 
being  infor|i4ed  in  writing  by  the 
applicant  t  iBt  the  appUcant^willvfiot 
acquire  th^  |>roperty  if  a  ntttoaHy  - 


satisfactory  agreement  of  sale  cannot  be 
reached.  In  such  a  case,  however,  moves 
by  tenant-occupants  (other  than  the 
owner)  may  constitute  prohibited 
displacement  (For  further  information 
on  such  owneiH>ccupant  sales,  see  24 
Part  42  Appendix  A.  24  CFR  S  42.101(a). 

The  types  of  moves  that  have  bmn 
excluded  under  the  final  rule  do  not 
constitute  displacement  that  would 
create  the  obligation  for  payments  under 
the  URA  or  under  the  recently  enacted 
revisi(ms  to  the  URA  (TOle  IV,  Uniform 
Relocation  Act  Amendments  of  1987,  of 
the  Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987  (Pub. 
L 100-17,  enacted  April  2, 1987)).  These 
amendments  expand  URA  displacement 
coverage  and  must  be  effective  by  April 
2. 1989.  HUD,  with  the  Department  of 
Transportation  as  the  lead  agency,  is 
participating  in  the  preparation  of 
government-wide  URA  reguIati(His  that 
will  supersede  the  individual  agency's 
regulations.  Following  the  issuance  of 
the  final  government-wide  URA  rules, 
HUD  may  reconsider  the  definition  of 
displacement  under  this  threshold 
criterion. 

3.  Ranking  stage.  The  criteria  for  the 
ranking  of  applications  are  set  forth  in 
SS  840.215  arid  841.215.  These  criteria 
are  unchanged  in  the  final  rule  except 
for  a  minor  clarifying  revision  to  the  cost 
effectivenins  criterion  at 
SS  84a215(bH5)  and  841.215(b)(4)). 

D,  Progmm  requirements 

Subpart  E  of  Parts  840  and  841 
'  address  program  requirements.  These  ' 
subparts  address  the  grant  agreement 
the  required  agreements,  the  term  of  the 
commitment  to  HUD,  the  repayment  of 
the  advance,  the  prevention  of  undue 
benefits,  resident  rent  the  applicabilify 
of  other  Federal  requirements  and  other 
matters. 

Proposed  SS  840.300(b)'and  841.300(b) 
provided  that  restrictions  regarding  the 
use  of  structures  would  be  included  in 
covenants  recorded  in  the  land  records 
of  the  jurisdictions  in  which  the 
structure  is  located.  The  final  rule 
deletes  recordation  requiranents  for 
structures  for  transitional  housing 
projects  that  only  receive  funding  for 
operating  costs.  The  main  purpose  of  the 
recordation  requirement  was  to  ensure 
that  certain  statutory  requirements 
applicable  to  acquisition/rehabilitation 
advances  and  moderate  rehabiHtation 
grants  could  be  enforced  (see  e.g., 
requirements  for  the  repayment  of 
advances  and  the  prevention  of  undue 
benefits).  The  final  rule  also  deletes 
recordation  requirements  for  structures 
that  ara  owned  by  govemmiental 
entities.  HUD  believes  that  it  can 
satisfactorily  enforce  these  stafutory  - 


requirements  against  governmental 
entitites  without  such  covenants. 

Commenters  raised  the  following 
issues: 

1.  Resident  selection.  One  conunenter 
recommended  that  HUD  should  permit 
certain  individuals  to  reside  in 
supportive  housing  while  their  eligibilify 
for  admission  is  determined.  The 
procedures  for  the  determination  of 
resident  eligibilify  and  other  matters 
dealing  with  the  day-to-day  operation 
and  management  of  the  project  should 
be  left  to  the  recipient's  discretion. 
Accordingly,  the  proposed  change  has 
not  been  incorporated  in  the  final  rule. 

2.  Resident  rent  Proposed  SS  840.320 
and  841.320  provided  that  eadi  homeless 
individual  residing  in  supportive  housing 
must  pay  rent  in  an  amount  determined 
in  accordance  with  section  3(a)  of  the 
United  States  Housing  Act  of  1937.  One 
conunenter  noted  that  State  regulations 
governing  the  use  of  funds  under  certain 
State  programs  prohibit  the  collection  of 
resident  rent  The  commenter  suggested 
that  HUD's  resident  rent  provisions  be 
modified  to  permit  recipients  and  project 
sponsors  some  flexibilify  with  rental 
charges. 

This  revision  has  not  been  made.  The 
cited  regulations  implement  section 
424(d)  of  the  McKinney  Act  which 
require  the  described  rental  payments. 

3.  Other  program  requirements.  The 
proposed  regulations  at  SS  840.330 and 
841.330  described  the  api^icabilify  of 
other  Federal  requirements. 

[a)Nondiscrimination  provisions.  The 
nondiscrimination  and  equal 
opportunify  requirements  that  apply  to 
the  program  are  discussed  at 
SS  840.330(a)  and  841.330(a).  Paragraph 
(a)(e)  of  these  sections  provide  that  if 
the  procedures  that  the  recipient  intends 
to  use  to  make  known  the  availability  of 
the  supportive  housing  are  unlikely  to 
reach  persons  of  any  particular  race, 
color,  religion,  sex,  age,  or  national 
origin  who  may  qualify  for  admission  to 
the  housing,  the  recipient  must  establish 
additional  procedures  that  will  ensure 
that  these  persons  are  made  aware  of 
the  availabilify  of  supportive  housing 
opportunities.  The  final  rule  modifies 
this  section  by  adding  "handicap"  to  the 
listing. 

(b)  OMB  Circular  No.  102.  Proposed 
SS  840.330  (c)  and  (e)  and  841.330  (c)  and 
(e)  contained  references  to  the 
requirements  of  OMB  Circular  No.  A- 
102.  In  a  final  rale  published  March  11, 
1988  (53  FR  8034),  HUD  adopted  i  new 
Part  85  implementing  OMB  Circular  A- 
102  and  the  uniform  administrative  rules 
for  Federal  grants  and  cooperative 
agreements  and  subawards  to  State, 
local  and  Indian  tribal  governments.  The 
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final  SHOP.  nrit^MftiwcB  revised  to 
refer  to  pact  Wmd  to  «pe«fic«Ugr    ■ 
idMH^  pnovMoM  of  Part  H  that  are 
wbflBy  or  partiaUy  inappficable  to  the 
program. 

[c)  Lead-bas^painL  Prnvlsiom 
Implementing  the  Lead-Based  Paint 
Poisoning  Prevention  Act  were  induded 
in  the  proposed  rules  at  §  §  84a330(d] 
and  841.330(d).  These  provisions 
reflecte<itfie  Section  8  Existing  Housing 
regulations  and  the  lead-based  paint 
requirements  contained  In  the  THDP 
guidelines. 

Section  506  of  the  Housing  and 
Comnnmity  Development  Act  of  1987 
(Pub.  L.  100-242,  approved  February  5, 
1968)  significantly  changed  the  lead- 
based  paint  requirements.  On  April  5, 
1988  (53  FR 11164),  HUD  published 
proposed  rules  making  appropriate 
revisions  to  various  programs 
regulations.  Because  the  SFIDP 
regulations  were  not  final  when  the 
proposed  lead-based  paint  rule  was 
published,  the  text  of  the  lead-based 
paint  rule  did  not  include  amendments 
for  SHOP.  The  preamble  to  die  proposed 
lead-baaed  paint  rule,  however,  stated 
that  HUD  would  modify  the  lead-based 
paint  requirements  for  SHDP  to  reflect 
the  changes  made  to  die  Section  8 
Existing  Housing  regulations.  Tie 
Department  stated  diat  dw  changes 
%MMikl  be  made  in  the  final  lead-based 
point  role  or  in  the  final  Slfl)P  rule, 
depeodiiigon  die  status  of  these  rules 
on  the  date  diat  die  final  lead-based 
paint  rule  is  pubUshed.  On  June  6, 1968, 
HUD  pubiisfaed  iU  final  lead-based 
paint  rules.  Accordingly^  the  Iead4>ased 
p^Bt  requirements  contained  in  this 
final  SHDP  rule  have  been  revised  to 
reflect  the  June  6. 1966  lead-based  paint 
requiienients  for  Section  8  Existing  . 
Housing. 

Other  miscellaneous  changes  have 
been  aiade  to  die  text  of  the  rule  for 
clarity  and  for  editorial  purposes. 

m.  FlmBngs  and  Certificadons 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environinent  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  I^rt  Sa  which 
implement  section  102(2)(C)  of  die 
National  Environmental  Pohcy  Act  of 
1969.  The  Fmding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  die  Rules  Docket  Qerk.  Ofiice 
of  die  General  Counsel.  Department  of 
Housing  aad  Urban  Development,  Room 
10276./A51  Seventh  Street  SW.. 
Washington,  DC  SMia 

This  rale  does  not  constitute  a  "m^or 
rule**  as  that  term  is  defined  in  sectton 
1(d)  of  the  Executive  Order  on  Federal 
Risgulations  issued  by  the  Prestdent  on  . 


Febniaiy  17.  t90L  An  analjnis  of  the 
nde  inihffalss  tisat  H-d— e*et  (l)te«e    ^ 
an  amna)  eSeol  «n  tfarncoiMaiy  of  MO 
million  orasofc:  {llcamtax 
increase  te  coelB  or  prices  for 
consumers,  indivkhial  inrinstiitii. 
FedwaL  State  or  iocal  government 
agendea.  or  geographic  legtons;  or  (3) 
have  a  significaiit  adverse  affect  on 
compedtton.  employment,  investment, 
productivity,  innovation,  or  on  the 
abUity  of  Untted  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  S  U.S.C.  606(b) 
(die  Regulatory  Flexibility  Act),  the 
undersized  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  ort  a  substantial 
number  of  small  entities.  Only  a  limited 
number  of  small  entities  will  be  eligible 
for  and  affected  by  this  program 
because:  (1)  the  current  funding  level 
will  support  only  a  limited  nuiidier  of 
recipients:  and  (2)  recipients  under  the 
program  include  small  and  large  private 
nonprofit  orgairigations  and  government 
entities. 

This  rule  was  listed  as  item  930  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  2S,  1988 
(53  FR  13854)  under  Executive  Order 
12291  and  die  Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.17a 

The  information  collection 
requiremento  conteined  in  Part  840  of 
this  rule  have  been  approved  by  the 
OtRce  of  Management  and  Bttdgjet  under 
the  provisions  oif  the  Paperwork 
Redaction  Act  of  1980  (44  U.&C. 
§13801^-3520).  The  OMBconfrolniimber 
Is  2502-0361.  The  information  collection 
requirements  conteined  in  Part  841  of 
this  rule  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  the  Paperwork  Reduction 
Act.  No  person  may  be  subjected  to 
penalty  for  foilure  to  comply  widi  the 
information  collection  requirements 
contained  in  Part  641  imtil  they  have 
been  approved  and  assigned  an  C^iB 
centred  number.  The  OMB  control 
number,  when  assigned,  will  be   ' 
announced  in  the  Federal  Register. 

listofSubioGte 

24CFRPart840 

Grant  programs.  Housing  and 
community  development.,  Housing. 
Homdess. 

24CFRPtff1941 

Grant  progranis,  Honsing  and 
community  developnwnt.  Httmiing. 
Handicapped.  Homeloss.      "'^^S'><u^'  ^ 


Ferlbewisniaet  forth  hi  die 
pnwBbte.  TMleM  ofdie  Codevf  Federal 
.Hrgnhilinns.  la  amended  as  foilowK 

t.  Part  MO  is  added  to  ani  as  feifows: 


MilT  Ma-TIUMSITIONAL  HOUSING 


Subparti 

Sec. 

840.1    Availability  aad  scope. 

840.5    DeHnitions. 


840.100    Types  of  assistance. 
840.105    Acqoisitioa/rekaliilitatiofi 

advances. 
84ailO   Moderate  rritabililaUoii  grants. 
04ail5    Funding  for  annual  operating  costs. 
640.120    Tedmical  assistance. 
840.125    Limitations  on  use  of  assistance. 
840.130    Matching  requirements. 
B4ai35    Assistance  under  other  HUD 
programs. 

Subpart  C— Compfetiensive  Homsless 
Assistance  Plan 

84ai50    Compretieosive  Homeless 
Assistance  Plan. 

Subpart  D   AppHcadenandOslacMDn 
Procaaa 

84OJ0e 
84a205 
840.207 
840.210 
640.215 
840.225 


Notice  of  hmd  availability. 
Appbcatioa  raqnireneRts. 
Selection  process. 
Thresiiold  requiieaMots. 
Ranking  criteria. 
Final  selection. 


Subpart  E^^fOfTMR  I 

840.300    Grant  agreement 
840i306    Required  agreennents. 
840.310   Tenn  of  commitDieol  and  rqiayaient 
ofadvaoce. 

840.312  Casualty  insaranoBL 

840.313  Eminent  domain. 

840.315    Prevention  of  undue  benefits. 
84a320    Resident  rent. 
840323    Resident  dtschaige. 
a4a3SO    AppHcabiKty  of  othee  Federal 
requirements. 

Sutipart  F-~Adnilnistiation 

840400    Obligatian  of  funds,  funding 
amendments,  and  deobligation. 
Authority:  Section  426,  Stewart  & 
MciCinney  Homeless  Assistance  Act  (Pubw  L 
100-77);  sec  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.a  3535(d)). 

Subpart  A— General 


(  84011 

(a)  CeaemL  The  Supportive  Housing 
Demonstration  program  contained  in 
Snbtide  C  of  Tide  IV  of  die  Stewart  B. 
McKinney  Homeless  Assistance  Act  is 
designed  to  develop  innovative 
approaches  for  providing  supportive 
housing,  eapeciayy  to  deinstitutionalized 
homeless  indivMiials.  homeless  fsmiHes 
wUh  chddran.  and  homeless  individuals 
widi  mentaldlaaMidea  and  other      ■  -^ 
handieapped  homeleas  persons.  H  Is  :^'- 
designed  to-determine:   : 
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(l)TbecQtofacquiiwHgn. 
rehabilitiili^,  »f  qiiirilloa  and 
rehabUitatfaimr  laaiiBg  of  existkig 
stmctute*  %  (he  imvisioo  of  supportive 
housinfi: 

(2)  libe  cott  of  operating  such  bousing 
and  providing  supportive  services  to  the 
residents  ot  luch  housing; 

(3)  The  s<i<(ial,  financial,  and  other 
advantagesiff  such  housing  a»  a  means 
of  assisting  jhomeless  individuals;  and 

(4)  Tlie  lemons  that  the  provision  of 
supportive  housing  might  have  for  die 
design  and  ^iplementation  of  housing 
programs  th$t  serve  homeless 
individuals  |4nd  families  with  special 
needs,  part«^ilarly  deinstitutionalized 
homeless  individuals,  homeless  families 
with  children,  and  homeless  individuals 
with  mentaj  disabilities  and  other 
handicappejcl  homeless  persons. 

A  central  putpose  of  the'  Supportive 
Housing  Demonstration  program  is  to 
provide  supnortive  housing  for 
deinstitutio^lized  homeless  individuals 
and  other  hpkneless  individuals  with 
mental  disaji^ties. 

(b)  The  Sii^portive  Housing 
Demonstration  program  consists  of  two 
components:  petmanent  hottsin^  for 
handicapped  tiomeless  persons  and 
transitioaalll^ousing.  This  part 
implements!  (he  transitional  housing 
component  iof  the  pro-am.  Part  841 
provides  fof  B  pro-am  to  assist  in 
providing  pMmanent  housing  for 
handicapped  homeless  persons. 

{8405    Defillitions. 

As  used  iti  this  part: 

Applicant  inpans  a  State,  metropolitan 
city,  urban  county,  governmental  entity, 
tribe,  or  private  nonprofit  oiganization 
that  submiUfan  application  for 
assistance  «tHler  diis  part. 
Govemmentcil  entities  indude  those  that 
have  genenil  governmental  powers 
(such  as  a  dty  or  county),  as  well  as 
those  that  htive  limited  or  special 
powers  (sw^  as  public  housing 
agencies),  /^^plicant  indudes  two  or 
more  of  the«0  entities  that  submit  a  joint 
appHcationJ ' 

CompreifflMive  Homeless  Assistance 
Plan  or  Phi  means  the  Comprehensive 
Assistance  tf  an  established  by  Subtitle 
A  of  Title  lYjof  the  Stewart  B.  McKinney 
Homeless  Aisistanoe  Act  (Pub.  L 100- 
77,  approve^  July  22, 1987). 

Date  of  initial  occupancy  means  the 
date  that  the  project  is  initially  occupied 
by  a  hoaielffs  person  for  whom 
assistance  ft  provided  under  this  part.  If 
the  assistaiMe  provided  under  this  part 
is  used  only  for  the  purposes  described 
under  {  840fl25(a)(l)(ii).  the  date  of 
initial  occupi^ncy  ia  the  date  that 
expanded  s^BTvices  are  first  provided  to 
the  resident  of  the  project 


DeiastiMkumliud  hemeiBSB 
individimtmauat  a  Iwiadesa  iadivkiMal 
wid)  fflMitaldfMbdities  %wk>has  lieen 
dischafgad  or  released  bom  a  mental 
institution  oriioapitaL  a  halfway  house. 
transitiMial  housing  or  similav  facilities 
providing  housing  and  supportive 
services  to  its  residents.  This  term 
includes  a  homeless  family,  if  die  head 
of  die  family  (or  the  spouse  of  tihe  head 
of  the  family)  is  a  deinstitutionalized 
homeless  in<UviduaL 

ESG  formula  city  or  county  means  a 
metropolitan  city  or  urban  county  diat  is 
eligible  to  receive  a  formula  allocatioo 
under  the  Emergency  Shelter  Grants 
program  established  by  Subtitle  B  of 
Title  IV  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act 

Handicapped  or  Handicapped  person 
means  any  individual  having  an 
impairment  that  is  expected  to  be  of 
long-continued  and  indefinite  duration, 
is  a  substantial  impediment  to  his  or  her 
ability  to  live  independendy,  and  is  of  a 
nature  that  the  ability  to  live 
independently  could  be  improved  by  a 
stable  residential  situation.  This  term 
includes: 

(a)  An  individual  who  is 
developmentally  disabled,  I'e..  an 
individual  who  has  a  severe  chronic 
disability  that: 

(1)  Is  attributable  to  a  mental  or 
physical  impairment  or  combination  of 
mental  and  physical  impairments; 

(2)  Is  manifested  before  the  person 
attains  age  22; 

(3)  Is  likely  to  continue  indefinitely; 

(4)  Results  in  substantial  functional 
limitations  in  three  or  more  of  the 
following  areas  of  major  life  activity: 

(i)  Self-care. 

(ii)  Receptive  and  expressive 
language, 

(iii)  Lisarning, 

(iv)  Mobility, 

(v)  Self-direction, 

(vi)  Capacity  for  independent  living, 
and 

(vii)  Economic  self-sufficiency;  and 

(5)  Rieflects  the  person's  need  for  a 
combination  and  sequence  of  special, 
interdisciplinary,  or  generic  care, 
treatment  or  other  services  that  are  of 
lifelong  or  extended  duration  and  are 
individually  planned  and  coordinated, 

(b)  An  individual  who  is  chronically 
mentally  ill.  i.e^  an  individual  who  has  a 
severe  and  persistent  mental  or 
emotional  impairment  that  seriously 
limits  his  or  her  ability  to  live 
independently  (e^.  by  limiting 
fimctional  capacities  relative  to  primary 
aspects  of  daily  living  such  as  penonal 
relations,  living  arrangements,  work,  or 
recreatioo).  ai^  whose  impaimient 
could  be  improvud  by  more  suitable 
housing  conditions. 


(^  A  handicapped  person  who  also 
suffers  from  alcoholism  or  drag 
addictioB. 

/Iwnefess  means: 

(a)  An  individual  or  family  that  lacks 
a  fixed,  regular,  and  adequate  nighttime 
iesidence;or 

(b)  An  individual  or  family  that  has  a 
primary  ni^ttime  residence  that  is: 

(1)  A  supervised  publicly  or  privately 
operated-shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 

(2)  An  institution  diat  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionaUzed:  or 

(3)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as.  a 
regular  sleeping  accommodation  for 
human  beings.  The  term  does  not 
include  any  individual  imprisoned  or 
otherwise  detained  under  an  Act  of  the 
Congress  or  a  State  law. 

Homeless  family  with  children  means 
a  homeless  family  that  includes  at  least 
one  parent  or  guarditm,  and  one  child 
under  the  age  of  16. 

Homeless  individual  with  mental 
disabilities  meaoB  M  homeless  individual 
who  is  a  handicapped  person  and  whose 
handicap  is  wholly  or  partially 
attributable  to  a  mental  or  emotional 
impairment  This  term  includes  a 
homeless  family,  if  the  head  of  the 
family  (or  the  spouse  of  the  head  of  the 
family)  ia  a  homeless  individual  with 
mental  disabilities. 

HUD  means  the  Department  of 
Housing  and  Urban  Development 

Metropolitan  city  means  a  city  that  is 
classified  as  a  metropolitan  city  under 
section  102(a)(4)  of  .the  Housing  and  . 
Community  Development  Act  of  1974.  In 
general,  metropolitan  cities  are  those 
cities  that  oe  eligible  for  an  entitlement 
grant  under  25  CFR  Part  57a  Subpart  D. 

Moderate  rehabilitation  means  the 
rehabilitation  of  a  project  involving  a 
total  HUD  expenditure  that  does  not 
exceed  the  UmitationMescribed  under 
S  B40.1ia 

Operating  costs  means  expenses  that 
a  recipient  incurs  fan 

(a)  The  administration,  maintenance. 
minor  or  routine  repair,  security  and 
rental  of  the  housing; 

(b)  Utilities,  fuel  furnishings,  apd 
equipment  for  the  housing: 

(c)  Conducting  resident  supportive 
services  needs  assessments  (see 
Sa40J05(b)):and 

(d)  The  provision  of  supportive 
services  to  the  residents  of  the  housing. 
This  tem  does  include  expenses  that  a 
rec^ent  incurs  for  debt  aerviee  in 
connection  with  a  loan  used  to  finance 
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acquisition  or  rehabilitation  costs  under 
the  program. 

Private  nonprofit  organization  means 
a  secular  or  religious  organization,  no 
part  of  the  net  earnings  of  whidi  may 
inure  to  the  benefit  of  any  member, 
founder,  contributor,  or  individual.  The 
organization  must: 
.  (a)  Have  a  voluntary  board; 

(b)(1)  Have  a  functioning  accounting 
system  that  is  operated  in  accordance 
with  generally  accepted  accounting 
principles;  or 

(2)  Designate  an  entity  that  will 
maintain  a  functioning  accounting 
system  for  the  organization  in 
accordance  with  generally  accepted 
accounting  {»indples;  and 

(c)  Practice  nondiscrimination  in  the 
provision  of  assistance  under  the 
transitional  housing  program  in 
accordance  with  the  au^orities 
described  in  9  84a330(a). 

Project  means  one  or  more  existing 
structures,  or  parts  of  one  or  more 
existing  structures,  owned  (or  leased)  by 
a  recipient  for  use  in  connection  with 
transitional  housing. 

Recipient  means  an  applicant  that 
HUD  approves  as  to  financial 
responsibility  and  that  executes  a  grant 
agreement  with  HUD  to  provide 
transitional  housing.  The  recipient  must 
operate  transitional  housing,  and 
provide  (or  coordinate  the  provision  of)  ■ 
supportive  services  to  the  residents  of 
the  housing 

RehdbHitation  means  tabbr,  materials, 
tools,  and  other  costs  of  improving 
structures  to  a  level  that  meets  or 
exceeds  applicable  State  and  local 
government  health  and  safety  standards. 
Rehabilitation  includes  repairs  directed 
toward  an  accumulation  of  deferred 
maintenance,  replacement  of  principal 
fixtures  and  components  of  existing 
structures,  installation  of  security 
devices,  and  improvement  through 
alterations  or  additions  to,  or 
enhancement  of,  existing  structures, 
including  improvements  to  increase  the 
efficient  use  of  energy  in  structares. 
Rehabilitation  does  not  include  minor  or 
routine  repairs  or  cosmedc  repairs  ot 
improvements. 

State  means  any  of  the  several  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
>nigin  Islands,  Guam.  American  Samoa, 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  any 
other  territory  or  possession  of  the 
United  States. 

Substantial  rehabilitation  means  die 
rehabilitation  oi  a  fHojeet'dut  involves 
a  total  HlR)  expenditure  in  excess  of  the 
limitations  described  under  S640.1ia 

Supportive  services  means  services 
provided  to  residents  of  transitional ' 


housing.  Suppcnrtive  services  must  be 
proposed  by  the  applicant  in  its 
application  and  approved  by  HUD;  must 
address  the  special  needs  of  the 
homeless  to  be  served  by  the  project 
(such  as  deinstitutionalized  homeless 
individuals,  homeless  families  with 
children,  homeless  individuals  with 
mental  disabilities  and  other 
handicapped  homeless  persons);  and 
must  assist  in  accompUshing  the 
purposes  of  transitional  housing. 
Supportive  services  may  include: 

(a)  Assistance  in  obtaining  permanent 
bousing; 

(b)  Medical  and  psychological 
counseling  and  supervision: 

(c)  Employment  counseling; 

(d)  Nutritional  counseling; 

(e)  Assistance  in  obtaining  other 
Federal,  State,  and  local  assistance 
available  for  residents  of  transitional 
housing  facilities,  including  mental 
health  benefits;  employment  counseling; 
medical  assistance;  Veterans'  benefits; 
and  income  support  assistance,  such  as 
Supplemental  Security  Income  benefits. 
Aid  to  Families  with  Dependent 
Children,  General  Assistance,  and  Food 
Stamps;  and 

(f)  Other  services,  such  as  child  care, 
transportation,  job  placement  and  job 
training. 

Transitional  housing  means  a  pro)ect 
assisted  under  this  part: 

(a)  That  provides  housing  and 
supportive  services  to  homeless  persons; 
and 

(b)  That  has  as  its  purpose  facilitating 
the  movement  of  homeless  individuals 
to  independent  living  within  a 
reasonable  amount  of  time,  not  ta 
exceed  18  months  for  any  homeless 
individual. 

All  or  part  of  the  supportive  services 
may  be  provided  direcdy  by  the 
recipient  or  by  arrangement  with  public 
or  private  service  providers. 
Transitional  housing  means  housing  that 
is  designed  to  serve  the  homeless 
indudbig  (but  not  limited  to): 
deinstitationalized  homeless 
individuals,  homeless  individuals  with 
mental  disabifitles.  homeless  families 
with  children,  homeless  r\maway  - 
children,  homeless  victims  of  domestic 
violence,  the  homeless  imemployed.  or 
appropriate  combinations  of  these 
populations. 

Th'be  means  an  Indian  tribe,  band, 
group  or  nation,  including  Alaska 
Indians,  Aleuts,  and  Eskkoos,  and  any 
Alaska  Native  Village,  of  the  United 
States,  considered  an  eligible  recipient 
under  the  Indian  Self  Detemdnation  and 
Education  Assistance  Act  (Pub.  t.  Q3<- 
638)  or  under  the  State  and  Local-Fiscal 
Assistance  Act  of  1972  (Pub.  L.«2-S12). 


Urban  county  means  a  county  that  is 
classified  as  an  urban  county  under 
section  102(a)(e)  of  the  Housing  and 
Community  Development  Act  of  1974.  In 
general,  urban  counties  are  those 
counties  that  are  eligible  for  an 
entitlement  grant  under  24  CFR  Part  S70, 
Subpart  D. 

Subpart  B— AMiatance  Provided 


§84aioo  Typesoti 

(a)  Assistance  available.  Four  types  of 
assistance  are  available  for  transitional 
housing:  acquisition/rehabilitation 
advances,  modnate  rdiabiUtation 
grants,  funding  for  annual  operating 
costs,  and  technical  assistance.       ' 

(b)  Eligibility  for  more  than  one  type 
of  assistance.  Applicants  ntay  be 
eligible  for  one  or  any  combination  of 
the  types  of  assistance,  except  that  HUD 
will  not  award  both  a  moderate 
rehabilitation  grant  and  an  acquisition/ 
rehabilitation  advance  to  a  recipient, 
and  will  offer  technical  assistance  only 
in  connection  with  other  assistance 
under  this  part. 

S840.10S   AoquisNion/rehaMMatton 


(a)  £/sa  HUD  will  advance  sums  to   ' 
recipients  to  defray  the  cost  of  the 
acquisition,  substantial  rehabilitation,  or 
acquisition  and  rehabilitation  of  existing 
structures  selected  by  the  recipients  for 
use  in  the  provision  ^  tinnsitional 
housing. 

(b)i4niou7it  The  acquisition/ 
rehabilitation  advance  may  not  exceed 
.  the  lesser  of: 

(1)  $200,000;  or 

(2)  50  percent  of  the  aggregate  cost  of 
acquisition,  substantial  rehabihtation,  or 
acquisition  and  rehabilitation  (see 

i  840.130  for  a  full  discussion  of  die  50 
percent  matching  requirement). 

(c)  Terms  of  the  advance.  Advances 
are  interest-free,  and  if  the  conditions 
described  in  1 840.310  are  met,  are  not 
subject  to  repayment  The  sale  or 
disposition  of  a  structure  acquired  or 
rehabilitated  with  an  advance  is  subject 
to  the  requirements  of  1 840^15. 


8840.110 

(a)  Use.  HUD  wUl  make  granto  to 
recipients-to  defiey  the  cost  of 
rehabilitation  of  existing  stnictures 
selected  by  the  recipients  for  use  in  the 
provision  of  transitional  housing. 

(b)  Amount  (1)  The  moderate       ' 
rehabilitation  grant  may  not  exceed  die 
lowest  of:     « 

(i)  $100,000: 

(ii)  The!  project  hmit;  or 
(iii)  SO  percent  of  die  cost  of 
rehabilitatimi  (see  1 840.130  for  a  full 
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dii 

requliwout] 
(2)Fbrllw 
"project  limi 
detenaiaed 
numberof 
proiect 


khe  SO  percent  nwtefaixig 


of  Ihifl  section; 
iUeans  tfieanHwot 
HUD  bif  imdtiplyliig  tke 
of  cMdr  ontt  type  i»  the 
unit  cMt  for  that  tmh. 
The  c«iB«lath|e  total  for  an  unit  types  Is 
the  proiect  IM\L  The  unit  cost  limHs  are: 
(i)  $54100:  n 
(A)  Per  be4nMNB  uaH,  In  single  room 


>tiBie4< 


(aa.  a  unit  which 
itatjr  facilities  or  food 
dec.  or  which  contains 
types  of  focatdes,  and 
for  occupancy  by  a 


om  unit,  in  a  group  hone; 


occupancy! 
contains  no  i 
preparation  I 
one  but  i 
which  is  mUHk 
single  indi% 

(B)Perl 
or 

(C)  Per unil|without  a  bedroom,  in 
other  types  ofjpfoieots:  and 

(ii)  t^fiOltm  IT  unit  with  one  or  more 
bedrooms.  iii^<  rther  types  of  proiects. 

(c)  Tenns  (M/Ae^reniL  The  sale  or 
dispositioa  ^|a  atructure  rehabilitated 
with  a  grant  under  tliis  section  is  subject 
to  die  requinimeots  of  1 840315. 

S«40L11$ 


operating 
appiicatim 
assistance, 
for  the 


(a)  General  HUD  will  provide  funding 
of  up  to  SO  peijcent  of  die  annual 
operating  cpmb  of  transitional  housing. 
(See  1 840130  for  a  foil  discussion  of  the 
50  percent  matching  requirement) 
yo)  Commjunent  of  amounts  for 

Upon  approval  of  an 
nesting  operating  cost 
1  wrDI  obligate  amounts 
lit.  not  to  exceed  five 
year».  Each  Somuai  fundhig  level  will  be 
equal  to  an  amount  not  to  exceed  the 
recipient's  esflmate  of  operating  costs 
for  the  first  y^r  of  operation,  less  the 
'^  redpientH  mMching  contribution.  Each 
year,  for  up  t^  five  years,  HUPwill 
make  operatiiig  cost  payments  to  die 
recipient  fromjdie  amounts  obligated. 
The  annual  finding  level  will  be  subject 
to  reduction  lUider  }  840.400 


§840.120  T 
Technical 
only  in  ci 
funds  under 
5  840.115. 
offered  to 
offices  in  su 
coinputation 


asslstano- 
ice  will  be  offered 
widianawardof 
|Bni05.§  840110  or 
'  al  assistance  is 
Its  dirough  HUD  field 
matters  as  the 
resident  rent  under 


S  840.320,  compliance  with  other  Federal 
requirementsiipider  S  840.33Q.  die 
identificafioii^f  Pedetal  housing 
assistance  rei^nrces  that  may  be 
available  to  ipidents  iq>on  their 
departure  from  transittc^al  housing,  and 
engineering  rNommendations  and  odier 
advice  on  reoHbilitation  plans  aiid  work 
write-ups.  Hl|p  will  also  facilitate  the 
exchange  of  ill  formation  among 


rec^rfenti^  aadhelp  redpieats  to  team 
irom  the  experience  of  other 
IMrttcipantB  to  die  program. 

S  840125  Umlisilana  on  »•  o( 


(a)  Pimding  <rf  existing  Innning 
facilitimaad  pngrmn.  (1)  HUD  wQI 
not  pravkie  acquisitlan/rahabilitadon 
advanoea,  moderate  rehabilitation 
grants  or  fimdiag  for  annual  operating 
coats  for  existing  faciittes  or  programs 
that  currendy  serve  hometem  persons, 
unless  the  applicant  proposes: 

(i)  A  substantial  increase  in  the 
nuinber  of  homeless  persons  for  whom 
transitional  bousiiw  will  be  provided; 

(ii)  A  sabetaatiaflncrease  hi  die  level 
of  suppdrtive  services  to  be  provided  to 
homeleaB  persons;  or 

(iii)  A  anbftantial  change  in  the  use  of 
existing  facUittes,  e^  if  existing 
facilities  for  the  homeless  diat  are  not 
cartentl|r  need  for  transitional  housing 
(each  as  an  emaigaicy  shelter  for  die 
homeless)  will  be  used  to  provide 
tranaitianal  iMNHittg..or  if  en  applicant 
Gorrently  i»o«4dingiransitikuial  bonising 
for  one  popnlation  of  boneless  persons 
pnqiosea  to  serve  an  additional  or 
alternative  segment  of  the  homeless 
population. 

(2)  If  an  application  seeldng  funding  of 
exiting  hou^  facilities  or  programs  is 
selected,  assistance  under  this  program 
will  be  United  to  SO  percent  of  the  cost 
of  the  faicreased  operating  costs,  SO 
percent  of  the  faicreased  ooet  of 
aoquisition/rehabditation.  or  SO  percent 
of  dw  oast  of  moderate  rehabilitation, 
attributable  to  the  increased  number  of 
homeless  persons  for  whom  transitional 
housing  would  be  provided,  the 
increased  level  of  supportive  services  to 
be  provided,  or  the  change  in  use 

(fa)  Maintenance  of  effort  (1)  No 
assistance  received  under  this  part  (or 
any  State  or  local  government  funds 
used  to  sunilement  this  assistance)  may 
be  used  to  replace  funds  provided  in  the 
area  to  be  served  by  the  applicant  under 
any  State  or  local  government 
assistance  program,  if  the  funds 
provided  under  the  State  or  local 
government  assistance  program  were 
used  to  assist  handicapped  persons, 
homeless  individuals,  or  handicapped 
homeless  persons  (as  defined  in  S  841.5 
of  this  title)  during  the  calendar  year 
preceding  die  date  of  die  application,  or 
were  designated  for  such  use  through  an 
official  action  of  the  applicable  State  or 
local  government  during  the  calendar 
year  preceding  the  date  of  the 
application. 

(2)  For.  the  purposes  of  this  section, 
the  area  to  be  served  by  die  applicant  is: 

(i)  Hie  State,  if  die  applicant  is  a 
State: 


(ii)Themelnipditanxity;  if  die 
appficaot  is  a  metropolitan  city; 

(iii)  The  urban  county,  if  die  applicant 
is  an  urban  oouinty; 

(iv)  The  tribal  jMiisdiction.  if  dw 
applicant  is  a  tribe;  and 

(v)  Cities  and  counties  to  be  served  by 
the  project  if  the  applicant  is  a  private 
nonprofit  o^ganixation  or  a 
governmental  entity. 

(c)  Laaees.  (1)  Acquisition/ 
rehabilitation  advances  are  not 
available  to  defr^r  die  costs  of 
acquiring  a  lease  on  existing  property. 

(2)  Acquisition/rehabilitation 
advances  and  moderate  rehabilitation 
grants  are  available  for  die 
rehabilitatioii  of  leased  property.  . 

(3)  To  be  digible  to  receive  assistance 
for  a  project  leased  by  a  recipient  under 
this  Part  the  lease  must  run  for  a  term  of 
at  least  10  years  after  the  date  of  initial 
occupancy  of  the  housing. 

rd)  New  construction.  Assistance 
under  this  part  may  not  be  used  for  the 
new  construction  of  housing.  Assistance 
is  limited  to  transitional  housing 
provided  hi  existmg  structures.  - 

(e)  Primanly  religiout 
oigaaixatioas.— {11  Provision  of 
assistance,  (i)  ItUD  will  not  provide 
assistance  to  a  recipient  that  is  a 
primarily  religious  oiganiution.  unless 
the  organization  cigrees  to  provide 
housing  and  supportive  services  in  a 
manner  that  is  fitee  from  religious 
influepoes  and  in  accordance  with  other 
condittooa  described  in  the  grant 
agreement 

(ii)  HUD  will  not  provide  assistance  to 
a  redpienl  that  is  a  primarily  religioue 
oiganizatioo.  if  the  asslstanca  wiU  be 
used  by  the  orgaidzatioa  to  acqirire  a 
structnn  or  will  be  used  to  rehabilitate 
a  structure  ovmed  by  the  organization. 

(2)  Transitional  housing  provided  in 
structures  owned  by  a  primarily 
religious  organization.  An  acquisition/ 
rehabilitation  advance  and  the  moderate 
rehalrilttation  grant  may  not  be  used  to 
rehabilitate  a  structure  owned  by  a 
primarily  religious  organization,  unless: 

(i)  The  structure  (or  portion  of  the 
structure)  that  is  to  be  rehabilitated  with 
the  HUD  assistance  has  been  leased)  to 
a  recipient  that  is  a  wholly  seciilar 
organization; 

(ii)  The  HUD  assistance  is  provided  to 
the  recipient  to  make  the  improvements, 
radier  than  to  the  primarily  religious 
organization: 

(iii)  The  leased  structure  will  be  used 
exclusively  for  secular  purposes 
available  to  all  persons  regardless  of 
religion; 

(iv)  The  lease  payments  provided  to 
the.primarily  reUigious  organization  do 
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not  exceed  the  fair  martcet  rent  of  the 
,  structure  without  the  rehabilitation; 

(v)  The  cost  of  improvements  that 
beneHt  the  portion  of  the  stndure  that 
ia  not  leased  by  the  recipient  for  thie 
provision  of  transitional  housing  will  be 
allocated  to  and  paid  for  by  the 
primarily  religious  organization;  and 

(vi)  The  primarily  religious 
organization  agrees  that  if  the  recipient 
does  not  retain  (he  use  of  the  leased 
premises  for  wholly  secular  purposes  for 
the  useful  life  of  the  improvements,  the 
primarily  religious  organization  will  pay 
an  amount  equal  to  the  residual  value  of 
the  improvements  to  tne  recipient  and 
the  recipient  will  remit  the  amount  to 
HUD. 

(3)  Assistance  to  a  wholly  secular 
private  nonproHt  organization 
established  by  a  primarily  religious 
organization,  (i)  A  primarily  religious 
organization  may  establish  a  wholly 
secular  private  nonprofit  organization  to 
serve  as  a  recipient.  This  wholly  secular 
organization  may  be  eligible  to  receive 
all  forms  of  assistance  available  under 
this  part. 

(A)  The  wholly  secular  organization 
must  agree  to  provide  housing  and 
supportive  services  in  a  manner  that  is 
free  from  religious  influences  and  in 
accordance  with  other  terms  described 
in  the  grant  agreement. 

(B)  The  wholly  secular  organization 
may  enter  into  a  contract  with  the 
primarily  religious  organization  to 
provide  supportive  services  for  the 
project.  In  such  a  case,  the  prijnarily 
religious  organization  must  agree  in  the 
contract  to  qarry  out  its  contractual 
responsibilities  in  a  manner  free  from 
religious  influences  and  in  accordance 
with  conditions  prescribed  by  HUD. 

(C)  The  acquisition/rehabilitation 
advance  and  the  moderate  rehabilitation 
grant  are  subject  to  the  requirements  of 
paragraph  (2)  of  this  section. 

(ii)  HUD  will  not  require  the  primarily 
religious  organization  to  establish  the 
wholly  secular  organization  before  the 
selection  of  its  application.  In  such  a 
case,  the  primarily  religious  organization 
may  apply  on  behalf  of  the  wholly 
secular  organization.  The  applicatioa 
lyill  be  reviewed  on  the  basis  of  the 
primarily  religious  organization's 
Rnancial  responsibility  and  capacity, 
and  its  commitment  to  provide 
appropriate  resources  to  the  wholly 
secular  organization  after  formation  (see 
§  §  840.210  (b)(2)(ii)  and  fb)(2){iii)  and 
840.215(bKl)).  Additionally,  the 
primarily  reHgiOus  organization  must 
demonstrate  site  control'tmder 
S  840.210(b)(4)(iv)(A)  and  a  commitment 
to  transfer  control  of  the  site  to  the 
wholly  secular  organization  after  its  ' 
formation.  Since  the  wholly  secular  j  • 


organization  will  not  be  in  existence  at 
the  titne  of  the  applicatioii,  it  wiU  be 
required  to  demonstrate  that  ii  meets  the* 
definition  of  {wivate  nonprofit 
organization  and  has  the  apprtqwiate 
legal  authority  to  participate  in  tl«e 
program  following  selection  (see 
9  84a2lO  mm)  and  (b)(2M>v)).  If  such 
an  application  is  selected  for  fiinding. 
the  obligation  of  funds  will  be 
conditioned  upon  the  compUance  with 
these  requirements. 

(f)  Structures  used  for  mukiph 
purposes.  Structures  used  to  provide 
transitional  hoasing  may  also  be  used 
for  other  purposes.  For  example,  a 
structure  may  contain  facilities  for  an 
emeigency  shelter  as  well  as 
transitional  housing,  may  be  used  to 
provide  supportive  services  to  the  public 
at  large,  or  may  include  commercial 
space.  Under  these  circumstances, 
however,  the  acquisition/rehabilitation 
advance  and  the  moderate  rehabilitation 
grant  will  be  available  only  in 
proportion  to  the  use  of  the  structure  for 
transitional  housing,  and  the  funding  for 
annual  operating  costs  will  be  available 
only  to  support  the  costs  that  are  related 
to  the  transitional  housing  to  be 
provided.  If  the  applicant  holds,  or  is 
donated,  an  interest  in  a  structure  and 
the  structure  will  be  used  for  multiple 
purposes,  only  that  portion  of  the  value 
of  the  structure  that  will  be  used  for 
transitional  housing  may  be  included  in 
the  computation  of  the  applicant's 
matching  computation  under  \  840.130. 

(g)  Admimstrative  costs.  No  more 
than  five  percent  of  an  acquisition/ 
rehabilitation  advance  or  moderate 
rehabilitation  grant  provided  under  this 
pari  may  be  used  for  administrative 
purposes. 

§84(h136    Matching  rvqutrwiMnts. 

(a)  Genera/.  The  recipient  must  match 
the  funding  provided  by  HUD  under  this 
part  with  at  least  an  equal  amount  of 
funds  from  other  sources. 

(b)  Assistance  categories.  Recipients 
must  meet  this  matching  requirement  for 
each  category  of  asistance  received.  The 
most  HUD  will  provide  for  an 
acquisition/rehabilitation  advance,  a 
moderate  rehabilitation  grant,  or  funding 
for  annual  operating  costs  is  50  percent 
of  the  respective  costs  of  each  of  these 
activities.  No  match  is  r^ub«d  for 
technical  assistance. 

(c)  "In-kind"  contributions,  fl)  Except 
as  provided  in  paragraph  (c)(2r6f  this 
section,  "in-kind"  t»ntributibns. 
including  the  value  of  supportive 
services  provided  by  outside  service 
providers,  are  excluded  from  the 
matching  calculation. 

(2)  HUD  will  include  in  the  matching 
calculation  the  value  of  contributions  of 


materials  or  contributions  df  existing 
;  structures  or  parts  of  structures,  as 
described  below: .  . 

'  (i)  A  contribution  oi  materials  may  be 
included  in  the  calculation  of  a 
recipient's  match  for  an  acquisition/ 
rehabiHtation  advance  or  a  moderate 
rehabilitation  grant  if  the  materials  will 
be  used  in  the  rehabilitation  of  a 
structure  for  use  as  transitional  housing. 

(ii)  A  contribution  of  materials  may  be 
included  in  the  calculation  of  a 
recipient's  match  for  funding  of  annual 
operating  costs  if  the  cost  of  the 
materials  would  fall  within  the 
definition  of  operating  costs  under 
9  840.5. 

(iii)  A  contribution  of  a  fee  ownership 
in  a  structure  may  be  inchided  in  the 
calculation  of  a  recipient's  match  for  an 
acquisition/rehabilitation  advance,  to 
the  extent  of  the  fair  market  value  of  the 
structure. 

(iv)  A  contribution  of  a  leasehold 
interest  in  a  structure  may  be  included 
in  the  calculation  of  a  recipient's  match 
for  funding  of  annual  operating  costs,  to 
the  extent  of  the  fair  rental  value  of  the 
building. 

(d)  Existing  home/ess  programs. 
Applicants  seeking  funding  for  existing 
programs  must  commit  new  funds  in 
order  to  satisfy  the  matching 
requirement.  "The  resources  necessary  to 
maintain  and  operate  the  program  at  the 
current  level  are  excluded  from  the 
matching  computation  (see  9  840.125(a)).. 

(e)  Maintenahce  of  effort.  State  or 
local  government  funds  used  in  the 
matching  contribution  are  subject  to  the 
maintenance  of  effort  requirements 
described  at  9  840.125(b). 

(!)  Other  federally  assisted  programs. 
Except  for  funds  made  available  under 
HUD's  Conununity  Development  Block 
Grant  program,  applicants  may  not 
include  funds  provided  under  a  federally 
assisted  program  in  the  computation  of 
their  portion  of  the  matching 
requirement. 

Cg)Aen^//hco/ne.  Rental  amounts  ''. 
paid  by  residents  of  transitional  housing 
under  9  840.320  may  be  included  in  the 
calculation  of  the  recipient's  match  for 
funding  of  annual  operating  costs. 

9M0.US    OasHtanci undtr otfwr MUD     . 


(a)  Sapplemeintal  aaaiaUmoe.yMli 
will  permit  the  use  of  additional 
assistance  for  transitional  bousing  in 
connection  with  the  program  contained 
in  Subtitle  D  of  Title  IV  of  the  Stewart  a 
McKinney  Homeless  Assistance  Act- 
Suppleinental  Assistance  for  Facilities 
to  Assist  the  Homeless. 

(b)  Ineligible  projects.  HUD  will  not 
assist  a  project  under  this  piart,  if  the 
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protect  invotjites  a  sUactiira  thatb 
assisted,  or  iMiildenb  of  ihestroctura  ' 
will  recMve^^istancenBder  the  United 
States  Housikte  Act  01^1037,  tection  202 
of  the  HousJt^Atit  driSSO.  section   ' 
2n{d]{3){!BMm  or  section  238  of  the 
National  Hoiking  Act;  or  section  101  of 
the  Housing  fa^d  Development  Act 

lc)HUD-o\^ned properties.  HUD.  in 
cooperation  ^A  PHAs  and  local 
govemmentalwill  make  HUD-owned ' 
single  family  properties  in  its  inventory 
available  to  parties  for  purchase  for  use 
as  transition^  housbg.  To  obtain  these 
properties,  pahiek  may  request  a  Ustihg 
of  available  oroperties  from  the  HUD 
Held  Office.]?roperty  Disposition 
Branch.  If  a  rarty  wishes  to  purchase  a" 
property  or  dnperties,  it  must  requ^t  ' 
the  PHA  or  yiiit  of  local  government  to 
enter  into  a  letase/option  agrement  with 
HUD.  Under  Itfie  terms  of  the  agreement. 
HUD  will  led^  the  property  to  the  VHA 
or  unit  of  locel  government  for  six 
months  for  one  dollar.  The  lease/option 
agreement  wjill  state  that  the  PHA  or 
unit  of  local  ^vemment  may  purchase 
the  property  at  a  stated  price  during  the 
lease  period.|4nd  will  require  the  PHA 
or  unit  of  local  government  to  assign  all 
rights  under  the  agreement  to  the  party. 
Applicants  dlenionstratihg  an 
assignment  c|f|  rights  under  a  lease/ 
option  agreement  at  the  time  their 
application  i^lfiled  will  be  regaoded  as 
having  site  c^itrol  of  the  property  under 
§  840.210(b)(4)(ivMA).  If  the  opUon  is  not 
exercised,  th^lease/option  agreement 
will  expire  at  the  end  of  six  mbnths,  and 


the  property 
inventory. 


II  be  returned  to  HUD's 


Subpart 
^Mistanca  Nan 


{•40.150 


(a)  Prohibition  of  assistance. 
Assistance  ujifder  Uiis  part  may  not  be 
provided  to,  prwithin  the  jurisdiction  of 
a  State  or  an^SG  formula  city  or 
county,  unlearthe  jurisdiction  has  a 
HUD-approv.^  Comprehensive 
Homeless  Aq^istahce  Plan. 

(b)  Who  must  have  an  approved filga. , 
The  requirements  described  in     v 
paragraph  (al  of  this  section  apply  to     ■ ,. 
applicants  for  assistance  under  tiiis  part  ^ 
as  follows:      .    ■ 

(1)  If  the  aMicant  is  a  State,  the  State 
must  have  aq  approved  Plan. 

(2)  If  the  a^^ilicant  is  an  ESG  formula 
city  or  county^  the  city  or.  county  must 
have  an  approved  nan.-  '     '    • 

(3}  If  the  applicant  ia  a  govehimantal 
entity  that  isltiot  an  BSG  formula  city  or 
county  and  thfe  transitional  housing  is  to 
-be  located  w  fliinthe  jurisdiction  of  an 


ESG  formula  city  or  county,  the  dfy  or 
cooa^  must  have  an  approved  Flan. 

(4)  If  the  applicant  is  a  gpv^nimental 
entity  that  is  not  an  ESG  formula  city  or 
county  and  the  transitional  l^ousing  is  to 
be  located  outside  the  jursidiction  of  an 
ESG  formula  dty  or  county,  the  State 
must  have  an  approved  Plan. 

(5)  If  the  applicant  is  a  private 
nonprofit  organization  and  the 
transitional  housing  is  to  be  located 
within  the  jurisdiction  of  an  ESG 
formula  city  or  county.  . ,  ^   .  ; 

(i)  The  city  or  county  must  bava'mi  ,■  , 
approved  Plan,  or 

(ii)  If  the  ESG  formula  city  or  cotmty 
does  not  dave  an  ai^rdved  Plan,  the 
State  must  have  aii  approval  Plan. 

(6)  If  the  applicant  is  a  private 
nonprofit  organization  and  the 
transitional  housing  is  to  be  located 
outside  the  jurisdiction  of  an  ESG 
formula  city  or  county,  the  State  must 
have  an  approved  Plan. 

(c)  Tribes.  Assistance  may  be 
provided  to,  or  within  the  jurisdiction  of, 
a  tribe  without  a  HUD-approved 
Comprehensive  Homeless  Assistance 
Plan. 

(d)  Notification  of  Plan  requirements. 
HUD  will  publish  the  requirements  that 
pertain  to  the  Comprehensive  Momeless 
Assistance  Plan  in  the  Federal  Register, 
as  necessary.  Prospective  applicants 
should  familiarize  themselves  with  these 
requirements. 

Subpart  D— AppUMUon  and  Selection 
Procaaa 

(•40.200   Noticaeffundavallatimty. 

Whefi  funds  are  made  available  for 
assistance  for  transitional  housing,  HUD 
will  publish  a  notice  of  fund  availability 
in  the  Federal  Ragistar.  The  notice  will: 

(a)  Give  the  location  for  obtaining 
application  packages  that  provide 
specific  application  requirements  and 
guidance; 

(b)  Specify  the  time  and  the  place  for 
submitting  coiiipleted  appUcations: 

(c)  State  the  amount  of  funding 
available  under  the  notice; 

(d)  Announce  any  separate  funding 
competitioas  under  f  840.207(b). 
including  the  categories  of  transitional 
houbing  projects  that  willbe  subject  to 
the  separate  funding  cbin^titions  and 
the  amount  of  funding  available  Ui  each 
fuiiding  category;  and  -■ 

(e)  Provide  other  appropriate  program 
information  and  guidance. 

1040.205   AppieaUew  wqulrewtaate. 

(a)  General  ^pticahts  must  submit  ; 
appUcations  for  assistance  under  this 
part  in  the  form  and  within  the  time 
periods.  e9tablished  by  HUD. 


(b)  Amplication  tequirerhents.  At  a    ' 
minimum,  HUD  will  raquire  applications 
'toincbide:,. , .     - 

(1)  Applicant  data  (idnitity,  evidence 
of  eligibility,  description  of  past 
experience,  legal-authority  to  submit  the 
application  aiid  to  operate  the  proposed 
housing,  and  information  necessary  to 
demonstrate  financial  responsibility); 

(2)  A  description  of  the  size  and 
characteristics  of  the  population  that 
will  occupy  the  transitional  housiilg 
(including  a  description  of  the  particular 
homeless  population  to  be  served, 
number  of  indiyiduals  to  be  served  in  ' 
the  project!  and  supportive  services 
required  by  the  proposed  residents): 

(3)  A  description  of  the  proposed 
project,  including:  ' 

(i)  Information  regarding  the  structure 
to  be  used  (including  site  control  and 
zoning  data,  information  concerning  the 
consistency  of  the  proposal  with  local 
government  plans,  a  description  of  the 
structure  and  of  any  proposed 
rehabilitation,  and  an  appraisal  if 
huilding'fair  market  or  fair  rental  value 
is  to  be  used  to  fulfill  matching 
requirements); 

(ii)  A  narrative  description  of  the 
proposed  operations  (including  the 
supportive  services  to  be  offered  to  the 
residents,  the  method  that  Will  be  used 
to  provide  or  coordinate  the  provision  of 
such  services,  procedures  for  resident 
selection  and  assessment,  a  proposed 
limitation  on  die  len^  of  resident  stay 
in  the  project,  and  evidence 
demonstrating  that  this  proposed 
limitation  provides  an  appropriate 
opportunity  to  permit  members  of  the 
homeless  population  to  be  served  to 
move  to  independent  living); 

(4)  A  certification  of  consistency  with 
the  applicable  Comprehensive  Homeless 
Assistance  Plan  as  described  under 

S  84G.210(b)(4"v)(B); 

(5)  Project  I    ancial  data  (amount  of 
assistance  requested,  a  five-year 
operating  budget,  and  a  description  of 
the  public  and  private  resources  thet  are 
expected  to  be  made  available  to 
comply  with  the  matching  requirements 
of  S  840.130); 

(6)  Assurances  iaUsfactory  to  HUD 
that  the  pro'j^  Will  be  operated  for  not 
less  than  10  years  in  accordance  widi 
this  part; 

(7)  A  ntaintahance  of  effort 
cert^catioii  as  described  in 
§  840.210(b)(S); 

(8)  A  statement  that  the  applicant    , 
agrees  to  fulfill  the  r^uiremehts  set 
forth  in  5  840.305:  and 

(9)  Other  data  as  prescribed  by  HUD. 

(Approved  by  tlie  Office  of  Management  and 
Bodgel  under  QMP  Control  number  izS02- 
0361.) 
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(a)  72nse  c/qge  seJectioapnceeM.  The 
selection  proceas  for  applicatioas  for 
aaaistance  under  Aob  part  oooaisU  of 
three  stages: 

(1)  The  threehold  stage  (tee  1 840210): 
(2)Tbe  rankiag  stage  (see  f  Ma215): 

and 

(3)  Tlie  final  selection  stage  (see 
§840.226]. 

(b)  Separate  fimding  coB^tetititaiM.  (1) 
In  acoowianoe  with  funding  sel-aaides, 
ftindiag  priotitics.  or  other  statutory 
guidance.  HUD  may  eetaUiah  aepaFate 
funding  competilions  for  spedfied 
categories  of  transitional  housing 
projeds.  (Rg^  teansitioBal  bousii^  that 
is  primarily  desiywd  to  serve  homeless 
families  with  children  or 
deinstitutiooalised  homelefls  persons 
and  other  hoiJesa  persons  with  mental 
disabiiitiet.)  tf  separate  Amdii^ 
competitions  are  established,  applicants 
within  each  categoiy  will  compete 
against  other  applicants  in  the  same 
category  for  a  specified  araoont  of 
funding.  Selectifms  within  each  category 
win  be  subject  to  the  three-stt^ 
selection  process  described  in 
paragraph  (a)  of  this  section. 

(2)  HUD  wiH  amioimoe  separate 
fundfaig  ooa^ietitiona  in  dw  notiGe  of 
funds  avadability  snder  {  0401200.  The 
notice  will  designate  the  categories  of 
transitional  hottsing  proiects  sofaqect  to 
the  separate  fondii^  competition  and 
the  amount  of  fimding  available  in  each 
funding  category. 

§840210   -nweahoMrsquiramonts. 

[ayCetteroJ.  To  be  el^ible  for 
evaluation  under  the  ranking  criteria  set 
out  in  §  840215.  ag)plicatioo8  must  meet 
each  of  the  threshold  criteria  desoibed 
below  {as  modified  for  wholly  secular 
private  nonpros  orgaoizatioBS 
established  by  a  primarily  religioiis 
organization  under  §  840125(e}).  If  HUD 
determines  that  an  application  fails  to 
meet  the  threshold  criteria  in  paragraph 
(b)(3)  (matching).  (bM4)(ivKA)  (site 
controiy.  or  (bX4MivHB)  (zoning)  of  this 
section,  that  these  are  the  only 
deficiencies  in  the  application  under  the 
threshold  criteria,  and  that  the 
deficiencies  are  correctable,  HUD  may 
contact  the  applicant,  identify  the 
deficiencies,  explahi  how  the 
deficiencies  can  be  corrected,  and 
require  the  applicant  to  correct  the 
deficiencies.  HUD  will  establish  a 
deadline  for  the  submission  of  the 
additional  information  that  will  permit 
the  Departinent  to  meet  its  deadlines  for 
final  selectiim.  Applications  that  fail  to 
meet  all  threshold  criteria,  including 
those  that  have  not  been  corrected 
within  any  additional  time  provided  by 


HUD.  «eUl  not  be  eligible  for  atsiatance 
under  this  part 

(b)  TbreaJioldcritena.  The  iiknOnid 
critedaare: 

(1)  Foan,  Utne.  and  adequacy  of  the 
afftlicatioo.  The  appKcatioa  atust  be 
filed  in  te  andication  fomi  pveKiibed 
by  HUD  under  f  84O20S  and  by  the  time 
period  estfblidied  by  HUD  in  th*  aotioe 
of  funds  avaiiabifity  ooder  §840.200 

(2)  A]^licanL—{Ti  Siglblhty  to 
receive  assistance.  The  4>plIcaDt  must 
demonstrate  that  it  is  a  State,  a 
metropolitan  city,  an  urban  county,  a 
govemnental  entity,  a  tribe,  or  a  private 
nonprofit  organization. 

(iq  Financial  respeatsihUity.  HUD  has 
determined,  for  purposes  of  the 
requirements  of  tills  part,  that  aS  States, 
metropolttoi  cities,  urban  counties, 
governmental  entities  and  tribes  are 
finandaDy  responsible. 

(B)  Any  private  nonprofit  organization 
applyteg  for  assistaaoe  mast 
demonstrate  its  financial  responsibility. 
In  making  its  dertefoination  of  financial 
responsibility.  HUD  wfH  consider  sach 
factors  as  the  past  financial  history  of 
the  organlzatian.  its  current  and 
anticipated  financial  outlook,  the 
amount  of  funding  that  will  be 
coBifflitted  under  the  proposaL  and  A» 
applicant's  other  financial 
responaibilities. 

(iii)  Capacity.  Each  applicant  must 
dflBonsteate  that  it  has  the  ability  to 
carry  out' activities  under  this  iMrl 
within  a  reasonable  time  after  execution 
of  the  pant  agreement  with  HUD,  and  in 
a  successful  manner.  In  making  this 
determination.  HUD  will  consider  the 
extent  and  quality  of  ibe  applicant's 
past  experience  hi  estabUrtdng  and 
operating  housing  or  in  providing  or 
coonfiaating  supportive  services.  HUD 
also  will  consider  the  ability  of  die 
applicant's  personnel  to  perform 
administative,  managerial,  and 
operational  functions  necessary  to  the 
successful  development  and  operation 
of  transitional  housing. 

(iv)  Legal  authority.  (A)  Each 
appUcant  must  deraooatrate  tiiat  it  has 
the  legal  authority  to  participate  in  the 
program  and  to  cany  out  activities  in 
accordance  with  program  requirements 
and  the  requirenents  of  other  applicable 
Federal  law;  and 

(B)  Private  nonprofit  otganizations 
applying  for  assistance  must  certify  that 
a  resolution,  motion,  or  similar  action 
has  been  duly  adopted  or  passed  as  an 
official  act  by  its  governing  body, 
authorizing  the  submission  of  the 
application  under  this  part  States, 
metrop<^tan  dties,  urban  counties, 
governmental  entitie8..and  tribes  must 
certify  that  a  resohition.  motion,  or 
similar  action  has  been  duly  adopted  or 


passed  as  sm  oOdai  act  by  its  governing 
body;  authorfxii^  Iha  srimdadon  of  die 
appUcatioB  aadar  tiria  part;  or  o^ttify. 
and  provide  adsquate  avporting 
documaalalian.  that  dia  Mtteant  is 
empowered  under  Stetatv  local  law  to  • 
carry  out  pragram  acthrttles  withoot 
obtainii^flhe  approval  of  the  local 
governing  body. 

(3)  Matchii^-{\]  General.  Bach 
an>Ucaat  must  demonstrate  tfiat  It  wfn 
match  the  UMmnt  of  tfw  asslstaiice  to 
be  provided  by  HUD  under  flds  part 
with  at  least  m  equal  amount  of  funds 
from  otter  sources,  in  aooordance  vrith 
the  requkaments  of  1 040130 

(ii)  i!>ocameii((7</on.-^A)  btgeaeral. 
Applicants  must  provide  a  deKription 
and  appropriate  documentation  of  the 
sources  and  amounts  of  the  public  and 
private  fimds  that  are  e}q>ected  to  be 
made  available  to  meet  &e  applicant's 
matching  requirement  under  §  840.130. 

(B)  Funds  from  entities  other  than  the 
applicant  U  the  source  of  the  applicant's 
contribution  is  an  entity  other  than  the 
applicant  (e^  funding  provided  to  a 
private  noB^ofit  organization  through 
State  or  local  agencies);  HUD  must  find 
that  the  documentation  is  suffident  to 
demonstrate  a  commitment  to  provide 
the  funds  if  the  application  is  selected 
for  funding  under  *h*9  part 

(!)  A  commitment  to  providematching 
fund*  for  acquiaitioa/iehabilitation 
costs  or  a  asoderate  lehabiUtotioB  ^ant 
must  be  a  firm  ooaunitment  from  the 
funding  source.  lUa  firm  ooraoiitment 
must  demonstrate  ihe  soivce's  binding 
commitment  to  provide  funds  and  the 
date  upon  which  funds  will  be  available. 
This  connaitmeut  may  be  contingent 
upon  the  selection  of  the  applicant  for 
funding  under  this  pari. 

{2)  A  commitment  to  provide  fimds  for 
operating  costs  may  be  in  the  fonn  of  a 
letter  of  intent  demonstrating  the 
reasonable  expectation  of  the  funding 
source  and  its  resolve  to  provide  a 
stated  amount  of  fonds  at  a  stated  date 
in  the  fotare,  if  die  appHcatioh  is 
selected  for  funding.  "The  letter  of  intent 
may  be  subject  to  governing  board 
approval  and  other  contiinencies 
beyond  the  oontingency  of  selection  of 
the  applicant  for  funding,  provided  there 
is  a  reasonable  expectation  and  resolve 
by  the  source  to  provide  the  funding. 

(5)  bi-ldnd  contributions.  To  be 
accepted  for  consideration  in  the 
matdiing  computation,  the  applicant 
must  support  the  (air  inarket  value  or 
fair  rental  value  of  a  structure  «Mch  an 
appraisal  aooisptable  to  HUD  prepamd 
by^a  qualified  real  estate  appraiser,  and 
must  provide  appraprUite 
docamentation  (e.g..  an  invoice  or  a 


receipt)  supporting  the  valuation  of  any 
contribution  x  materials. 

(C)  Rental  fhcome.  HUD  will  include 
rental  amountfi  to  be  paid  by  residents 
of  transitional  housing  as  a  part  of  the 
applicant's  matching  contribution  for 
fundiP!;  for  payments  of  annual 
operating  coste.  if  the  rental  amounts 
are  substantilEited.  An  applicant  may 
substantiate  Kntal  amounts  based  on 
the  rental  inqQme  experience  of  the 
applicant  or  Others,  indicating  the 
amount  of  income  that  residents  are 
likely  to  receive.  The  estimate  of 
resident  income  must  be  adjusted  to 
take  into  account  the  length  of  time 
necessary  fo^  homeless  persons  to 
qualify  for  Federal.  State,  or  local 
incomersuppwt  assistance  or  to  find 
employmentjand  any  other  factors  that 
may  reasonably  be  expected  to  affect 
the  amount  and  timing  of  resident 
income.  To  compute  the  estimate  of 
rental  income;  anticipated  resident 
income  must  Ibe  adjusted  to  reflect  the 
rental  income  calculation  requirements 
of  $  840320.  Alternatively,  for  the 
purposes  of  qomputing  the  rental 
amount  for  leveraging.,  the  applicant 
may  assume  that  rental  income  to  be 
received  fronilresidents  will  be  equal  to 
10  percent  of  tie  resident  income 
estimate.  , ,  . 

W  Pn^fostJn  housiag  aiuisuffMJiiive  , 
services.— {i)^  Need.  The  applicant  must 
demonstrate  tnat  an  unmet  need  for  the 
proposed  traditional  housing  exists  in 
the  area  to  b^iserved  aind  that  this  peed 
is  likely  to  coiinnue  through  the  term,  of 
the  commitment  to  HLFD.  Need  may  be. 
demonstratedlby  information  such  as: 

(A)  Estima^s,  based  on  past 
experience  iit  the  community,  of  uimiet 
demand  for  thb  proposed  transitional 
housing  by  tn^  homeless  population  to 
be  served;     j  i 

(B)  Present  need  for  the  proposed 
transitional  housing,  based  on  estimates 
of  the  homeless  population  to  be  served; 
or 

(C)  Project  ins  of  future  need  for  the 
proposed  transitional  housing. 

Applicants  ntey  use  relevant 
information  c<^ntained  in  the 
Comprehensive  Fiomeless  Assistance 
Plan  to  demo|i[tstrate  an. unmet  need  for 
the  proposedl  transitional  housing. 

(ii)  Adequacy  of  the  proposed 
supportive  setvices.  (A)  Each  applicant 
must  demon^tt-ate  that  the  supportive 
services  proMsed  (including  the 
residential  subervision  to  be  provided) 
appropriately  jaddress  the  needs  of  the 
homeless  pojplilation  to  be  served,  and 
are  sufficient  to  serve  the  purposes  of 
the  proposed  transitional  housing.  (E.g., 
Proposals  for  transitional  housing  must 
be  suRicient  tb  facilitate  the  movement 


of  homeless  persons  to  independent 
living  within  a  reasonable  period  of 
time.) 

(B)  In  determining  the  adequacy  of 
proposed  services,  HUD  will  assess  the 
supportive  services  to  be  provided  to  the 
residents  by  the  applicant  and  through 
other  private  and  public  organizations. 
Supportive  services  may  be  provided 
on-site,  or  off-site  if  the  services  are 
readily  accessible  to  the  homeless 
population  to  be  served.  Services  are 
readily  accessible  if  residents  can  get  to 
the  services  on  their  owm,  or  if 
transportation  is  provided  to  the  site 
where  the  services  are  provided. 

(C)  Where  services  are  to  be  providecl 
through  other  private  or  pubUc        . 
orgaiuzation^^^  applicant  must  secure 
a  letter  of  intent  £rom  each  oiganization. 
indicating  its  willingness  and  abiUty  to 
provide  die  services  to  the  residents  of 
the  housing,  and- must  attach  these 
letters  to  the  applicatioh. 

(iii)  Adequacy  of  the  proposed 
housing.  A|)plicants  must  demonstrate 
that  the  propoised  structures  and  sites 
are  apiiropiiate  for  the  provision  of 
housing  and  supportive  services  for  the 
homeless  population  proposed  to  be 
sen^.  When  determining  whether  a 
structure  will  be  suitable  for  the 
provision  of  supportive  services,  HUD 
will  consider  whether  the  structiu«  is 
designed  to  permit  the  provision  of 
proposed  on-bite' supportive  services, 
and  whether  any  proposed  off-site 
supportive  services  are  readily 
acces8it>te; 

(iv)  Siting  and  zoning.  Except  as 
provided  in  paragraph  (a)  of  this  section, 
applicants  must  meet  the  following 
siting  and  zoning  requirements  at  the 
time  of  application: 

(A)  The  applicant  must  demonstrate 
that  it  has  control  of  the  site  involved. 
For  example,  the  applicant  may 
demonstrate  that  it  owns  or  has  an 
option  to  purchase,  or  leases  or  has  an 
option  to  lease,  the  structure  involved. 

^)  The  applicant  must  demonstrate 
that  the  proposed  use  of  the  site  is 
permissible  under  applicable  zoning 
ordinances  and  regulations;  or  provide  a 
statement  describing  the  proposed 
actions  necessary  to  make  the  Use  of  the 
site  perraissiljle  under  applicable  zoning 
ordinances  and  regulations,  and 
demonstrate  that  there  is  a  reasonable 
basis  to  believe  that  the  proposed 
zoning  actions  will  he  completed 
successfully  and  within  4  months 
following  the  submission  of  the 
application. 

(C)The  applicant  must  submit  a 
statement  that  the  proposed  project  is 
not  located  in  any  100-year  floodplain. 
as  designated  by  maps  prepared  by  the 
Federal  Emergency  Management 


Agency  (FEMA).  If  SO  percent  or  more  of 
the  living  space  in  the  structure  is 
designed  for  residents  with  mobility 
impairments,  the  applicant  must  submit  - 
a  statement  that  the  project  is  not 
located  in  any  500-year  floodplain.  as 
designated  on  FEMA  maps.  While 
applications  that  fail  to  meet  the 
requirements  of  subparagraphs  (A)  and 
(B)  of  this  paragraph  (b)(4)(iv)  may  be 
corrected  after  the  submission  of  the 
application  in  accoraance  with 
paragraph  (a)  of  this  section  above, 
applications  diat  do  not  contain  the  . 
required  floodplain  statement  will  not 
be  eligible  for  assistance  under  this  part. 

(v)  Consistency  with  government 
plans.— {A)  Consistency  with  k>ca/ 
government  pJans,Appi^titamuBX  ■ 
furnish  a  written  statement  from  the  unit 
of  general  local  government  in  which  the 
transitional  housing  is  proposed  to  be 
located,  indicating  that  the  proposed  use 
of  the  structure  and  site  for  transitional 
housing  is  not  inconsistent  with  any 
plan  of  the  local  government  that  may. 
have  an  effect  on  the  use  of  the  structure 
and  site  for  this  purpose.  This 
requirement  is  satisfied  if  the  applicant 
demonstrates  that  it  made  a  written 
request  to  the  unit  of  local  government    . 
for  the  statement  and  has  not  received 
the  statement  within  30  d^ys  of  the 
requ^t  (Applicants  must  immediately 
forward  to  HUD  any  ««^tten  statement 
received  ftoax  the  unit  of  local  >■■■ 

.government  a/ter  the  expiration  of  this 
.30-d,ay  period.) 

\fi]  Consistency  with  Comprehensive 
Homeless  Assistance  Plan.  Applicants 
must  provide  a  certification  from  the 
pubUc  official  responsible  for  submitting 
a  Comprehensive  Homeless  Assistance 
Plan  for  the  appropriate  jurisdiction  (as 
described  under  S  840.150)  stating  that 
the  proposed  project  is  consistent  with 
the  applicable  Comprehensive  Homeless 
Assistance  Plan. 

(vi)  Displacement.  Each  applicant 
must  certify  that  its  proposed  activities 
will  not  result  in  the  displacement  of 
any  person  or  entity.  HUD  will  not  fund 
applications  that  will  cause  any 
individual,  family,  partnership, 
corporation,  or  association  to  move  from 
real  property  or  to  move  its  personal 
property  from  real  property  because  of 
an  actual  or  impending  acquisition  or 
rehabiUtation,  in  whole  or  in  part,  for  a 
project.  Displacement  does  not  include: 

(A)  A  move  by  a  residential  tenant- 
occupant  to  a  suitable  dwelling  unit 
within  the  same  building  or  within  the 
same  site,  provided  that  all  out-of- 
pocketexpenses  related  to  the  move  are 
reimbursed  by  the  recipients  or 

(B)  A  move  by  an  owner-occupant 
who  has  vohintarilv  sold  his  or  her  real 
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property  after  being  infbnoed  in  vnitii^ 
by  the  applicant  that  the  apiriicaiit 
would  not  acquire  the  property  if  a 
mutually  saticbctoiy  agreement  of  sale 
could  net  be  reached.  In  each  a  case, 
however,  a  move  by  a  tenant-occupant 
of  the  real  property  (other  than  by  the 
owner)  may  constitute  disphcement 
(For  further  information  on  sudi  owners 
occupant  sales,  see  24  CFR  Part  42. 
Appendix  A.  24  CFR  1 42Jin(a).) 

(5)  Maintenance  t^  effort  Bach 
applicant  must  certify  ^at  the  use  of 
assistance  received  under  this  part  (and 
State  and  local  government  fiinds  used 
to  siq>pfement  this  assistance)  oompiSes 
with  i  84ai2S(b). 

(6)  Propoeal  fecaibility.  Each 
applicant  amst  demonstrate  that  its 
proposal,  when  viewed  as  a  whole,  is 
operationaUy  feasible  and  provides 
adequate  housing  and  siqiportive 
services  to  serve  the  pwposes  of  the 
transitional  housing  program. 

(7)  Bminmmental  review,  (i)  HUD 
will  assess  the  environmental  effects  of 
each  applieation  in  accordance  with  the 
provisions  of  the  Natkmal 
Environmental  Policy  Act  of  1988 
(NEPA)  (42  liSSL  4321)  and  HUD'S 
implementing  regulations  at  24  CFR  Part 
sa  Any  appUcation  that  requires  an 
Environmental  Impact  Statement  (OS) 
(generally.  dMse  applications  that  HUD 
determittes  wodd  have  a  significant 
impact  on  the  human  environment,  in 
aceordance  with  the  envkonmental 
assessment  procedures  at  24  CFR  Part 
50.  Subpart  E3  will  not  pass  thrashold 
review  and  will  not  be  eligible  for 
assistance  under  this  part 

(ii)  As  a  result  of  the  environmental 
review.  HUD  may  find  that  it  cannot 
apfnvve  an  application  unlets  adequate 
measures  are  taken  to  mitigate 
environmental  impacts.  (See  e^.,  24  CFR 
Part  51).  If  such  application  passes 
threshold  review.  HUD  wiU  consider  the 
anticipated  time  delays  in  adopting 
appn)i>riate  impact  mitigation  measures 
hi  the  ranking  stage  of  the  sdection 
process.  The  environmental  review  may 
also  reveal  other  information  not 
contained  in  tlie  application  that  may 
have  relevance  to  the  selactton  process. 
HUD  wiU  consider  such  information  in 
the  sefection  process. 

(Approved  by  dw  OfSce  of  Management  and 
Bw^  viider  OMB  Conlrol  Nvmber  2602- 
03m.) 


§640.218 

(a)  la  general  Apphcatioaa  that  fulfill 
each  of  the  tlirediold  requirements  of 
§  9401210  will  be  asaiffied  a  rating  score 
and  will  be  placed  in  ranked  order, 
based  upon  the  criteria  described  in 
paragraph  (b)  of  this  section. 


(b)  CMteTM.  Applications  will  be 
assigned  a  rathig  and  wiU  be  raidced. 
basml  on  the  following  criteria: 

(1)  AppUctmt  capacity.  HUD  will 
consider  the  appHcanf  s  relstive  ability 
to  catty  out  activities  under  the  program 
witUn  a  reasonable  tfane,'and  in  a 
successful  mamier,  after  the  execution 
of  the  grant  agreement  witii  HUD.  The 
fact(»s  HUD  will  consider  in  ssaking  tiiis 
iudgment  are  discussed  in 

S  840.210(bN2Xtti}-  HUD  wiU  assign  the 
greatest  number  of  points  under  diis 
criterion  to  applicants  Aat  have 
experience  in  establisl^ig  and  operating 
transitional  housing  for  homeless 
persons  and  in  providing  or  comdinating 
supportive  services  iat  its  residents  and 
that  demonstrate,  on  the  basis  of  prior 
experience,  die  greatest  ability  to  carry 
out  activities  under  tiie  program 
expeditiously  and  successfully. 

(2)  Innarative  quality  ofpn^tosal. 
HUD  will  consider  the  innovative 
quality  of  the  proposal  in  providing 
housing  and  supportive  services  for 
homeless  persons  in  a  manner  that 
facilitates  their  transition  to 
independent  living.  In  assesslAg  an  . 
application  under  diis  factor.  HUD  wrill 
consider  the  degree  to  wfaidi  the 
applicant  demonstrates  that: 

(i)  The  proposal  uses  a  new  or 
unusual  approach  to  transitional 
housing  that  holds  promise  of 
successfully  facilitating  the  transition  of 
homeless  p«sons  to  Independent  living: 
and 

(ii)  The  new  or  unwapal  approach  that 
the  applicant  will  use  would  be 
replicable  by  others. 

(3)  CoonUnotion  of  supportive 
services.  HUD  will  consider 

(i)  The  extent  to  which  the  applicant 
will  use  other  public  or  private  entities 
to  provide  appn^ate  supportive 
services  to  die  retidents  of  the  housing: 
or 

(ii)  If  the  services  are  to  be  provided 
direcUy  by  the  applicant,  the  extent  t»« 
which  the  applicant: 

(A)  Will  provide  the  services  with 
funds  that  are  obtained  from  sources 
other  than  under  this  |Hogram  and  that 
have  not  been  used  as  part  of  the 
applicant's  matching  contribution  (see 
S  §  840.130  and  84a210(bM3)1^  or 

(B)  Has'demonstrated  that  die 
services  ara  not  available  or  readily 
accessible  to  the  residmits  from  other 
sources. 

HUD  will  assign  dm  greatest  number  of 
points  under  this  element  to  applicants 
that  meet  one  or  more  <rf  these  tests  to 
the  greatest  extent 

(4)  MiicMng.  HUD  will  consider  the 
extent  to  which  the  appUeant  proposes 
to  match  the  amount  of  assistance  to  be 


provided  by  HUD  under  the  pro^mn 
with  more  than  an  equal  amount  of 
funds  from  other  soitfces.  Matdilng 
requirements  are  discussed  at  f  f  840.130 
and  •4O.210(bX3). 

(5)  Cost  effectiveness.  HUD  will 
consider  the  extent  to  which  the 
appHcanf  s  proposed  costs  fai  acquiring 
or  rehaUUtating  housbig  under  the 
prograsB.  and  in  operating  die  housing 
and  provi<Ung  supportive  services:  (i) 
are  reasonatue  in  rriation  to  die 
rehabiUtation  performed,  die  properties 
acquired,  and  die  goods  and  swvices 
purchased;  and  (ii)  are  effective  in 
accomplishing  the  purposes  of  die 
project. 

SMOJas   ffai  ssisetlonL 

In  the  final  stage  of  the  selection 
process,  the  Ugbest-ranked  applications 
will  be  considered  for  final  selection  in 
accordance  with  their  rank  order,  as 
deterndnad  under  1040215.  If  the  top- 
rated  applications  soder  the  ranking 
criteria  described  above  hivtrive 
projects  that  predominandy  serve  one 
geographic  ana,  primarily  serve  one 
homeless  populatioo.  or  are 
substantially  of  the  same  project  size  (hi 
terms  of  the  number  of  homel(BSS 
persons  served).  HUD  may  substitute 
one  or  more  other  highly-rated 
appUcations  to  ensure  reasonable 
variety  in  the  dnnonstration. 

Subpart  E    Progrii  n»<ulr»mirta 


9840.900   Granli 

(a)  General  The  duty  to  provide 
transitional  housing  in  accordance  with 
the  requirements  of  this  part  will  be 
incoiporated  in  a  grant  agreement 
executed  by  HUD  and  the  reorient 

(b)  Enforcement  HUD  will  enforce  the 
obligations  in  the  grant  agreement 
through  such  action  as  may  be 
appropriate.  For  recipients  that  are 
private  nonprofit  oiganization  receiving 
assistance  hi  the  form  of  an  acquisition/ 
rehabilitation  advance  or  a  moderate 
rehabilitation  grant,  restrictions 
regarding  the  use  of  structures  will  be 
contained  in  covenants  recorded  In  the 
land  records  of  the  Jurisdiction  in  which 

,  the  structure  is  located. 


S840J0S 

Each  recipient  of  transitional  housing 
assistance  must  agree: 

(a)  To  operate  die  transitional  housing 
in  accordance  widi  Uiispart 

(b)  To  conduct  an  ongoing  assessment 
of  the  supportive  services  required  by 
the  resiifents  of  die  project. 

(c)  To  proirtde  sudi  residential 
supervision  as  HUD  determines  is 
necessary  to  fadUtate  die  adequete 
provision  of  supportive  services  to  the 
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nsidBato  vf  jiWhoiutag  ihravglMNrt  tfie 
tenn  Qf  IIm  (MBBBttment  to  oparato 
ti:anaitiaiid>|oii>iBB.  Such  raskluitial 
supervif  ion  i^  iacbds  the 
emptoymnir of  a  fiiU-^ff  part-time 
midentlal  i^perviaor  with  adBkteBt 
knowMge  tb  provide  or  to  nqwrvise  die 
provision  ofliiqiportive  services  to  the 
residents  of  jUie  transttional  housiiig. 

(d)  To  use!  <b»  stnicturefor  which 
assistance  i^  provided  as  transitioned 
hoosing  for  $M  less  than  le  years 
foHowing  the  date  of  fanitial  occupancy. 

(e)  To  provide  safe  and  sanitary 
housing,  ami  |to  comply  with  all  State 
and  local  housing  codes,  licensing 
requirementk  and  other  requirements  in 
the  jurisdiction  in  which  the  housing  is 
located  reganiing  the  condition  of  the 
structure  and  die  operation  of  the 
transitional  biousing  (except  as  provided 


in  S  840.325) 

(f)  To  keej 

reports  that 


I  [any  records  and  make  any 
^    I  may  require.  HUD 
may  require 'liecipients  of  transitional 
housing  assistance  to  monitor  former 
residents,  for  a  reasonable  time  set  by 
HUD,  to  detehnine  whether  former 
residents  m4«e  successful  transitions  to, 
and  continue  |to  reside  in.  permanent 
housing. 


}MIL310 


1 

olid 


av  oofMnNmevit  siMl 


(a)  GeneniL  All  projects  must  be 
opersted  as  transitional  housing  in 
accordance  with  this  part  for  a  term  of 
at  least  10  y^lns  from  the  date  of  faiitial 
occupancy. 

(b)  RqMyihent  of  advance.  (1)  The 
recipient  of  ih  acquisition/rehabilitation 
advance  und^  {  840.10S  must  repay  tlw 
advance  in  the  amount  prescribed  under 
paragraph  (bK2)  of  this  section  and  in 
accordance  ffVith  the  terms  prescribed  by 
HUD. 

(2)  The  re<^ient  must  repay  the  full 
amount  of  tUs  acquisition/rehabilitation 
advance  if  the  project  is  used  for 
transitional  housing  for  less  than  10 
years  foUowjiig  the  date  of  initial 
occupancy,  rar  each  hill  year  that  the 
project  is  ushI  for  transitional  housmg 
following  tfa^  [expiration  of  this  10-year 
period.  Ae  a^iount  that  the  recipient 
will  be  requi^  to  pay  will  be  reduced 
by  one  tenth  of  the  original  advance.  If 
the  project  is  used  for  transitional 
housing  for  9$  years  following  the  date 
of  initial  ocokipancy,  the  recipient  will 
not  be  required  to  repay  any  portion  of 
the  acquisitiw/rehabilitation  advance 
under  this  s^^tioa 

(3)  Upon  t]i^  recipient's  written 
request.  HUU  may  detenn|ne  that  a 
project  is  nn  longer  needed  for  use  as 
transitional  nouiing,  and  may  approve 
analtemalapisaof  dw  project  for  die 
direct  henefitjof  lower  income  perao<»- 


Por  utt  puiposes  iff  deteiinlnfaig  the 
anoiint  of  die  recipient's  repaymoit 
obUgadon.  such  a  project  wlU  continue 
to  be  treated  as  transitional  housing  as 
long  as  it  is  used  fiur  the  approved 
alternate  purpose.  ^ 

(c)  Succesaor-recipientM.  X  recipient 
may  select  a  successor  to  provide 
transidonal  housing  in  accordance  with 
the  recipient's  oblij^dons  under  this 
part  A  successor-recipient  must  be 
approved  by  HUD  before  operation  of 
the  project  may  be  transferred.  Any 
obligations  for  the  repayment  of 
advances  and  for  the  prevention  of 
undue  benefits  may  remain  with  the 
original  recipient  or  may  be  transferred 
to  the  successor-recipient,  depending  on 
the  terms  of  the  HUD  approval 

(d)  Calculation  of  term  of 
commitment  Hie  10-year  operating  term 
commences  on  the  date  of  initial 
occupancy. 

S840i31S   Casualty  Iwsursnea. 

The  recipient  must  obtain,  and 
maintain  in  force,  property  casualty 
insurance,  with  HUD  named  as 
beneficiary,  in  an  amount  at  least  equal 
to  the  amount  of  the  acquisition/ 
rehabilitation  advance  or  the  moderate 
rehabilitation  grant  provided  to  the 
recipient 


9840J1S 

A  recipient  whose  structure  is  taken 
by  eminent  domain  must  repay  the 
acquisition/rehabilitation  advance  or 
the  moderate  rehabilitation  grant 
provided  to  die  recipient,  to  the  extent 
that  funds  are  available  from  the 
eminent  domain  proceeding. 


SM041S   PrwMMtanofi 

(a)  General.  If  assistance  \n  the  form 
of  an  acquisition/rehabilitation  advance 
or  a  moderate  rehabilitation  grant  is 
provided  for  a  project  and  the  project  is 
sold  or  otherwise  disposed  of  during  the 
20  years  following  initial  occupancy,  the 
recipient  must  comply  widi  sudi  terms 
and  conditions  as  HUD  may  prescribe  to 
prevent  die  recipient  from  unduly 
benefitting  from  the  sale  or  the 
disposition. 

(b)  Exception.  This  section  does  not 
apply  to  sales  or  dispositions  that  result 
in  the  continued  use  of  die  project  for 
the  direct  benefit  of  lower  income 
persons  or  where  all  proceeds  from  the 
sale  or  disposition  are  used  to  provide 
supportive  housing. 

S840l320    Rssktentrant 

Each  homeless  individual  residing  in 
transitional  housing  is  required  to  pay 
as  rent  an  amoont  determined  in 
accordance  wldi  Section  Sfa)  of  the 
United  States  Housing  Act  of  1937. 


Under  Secdon  3(a).  each  resident  must 
pay  as  rent  the  hi^est  of. 

(a)  30  percent  of  the  Esmily's  monthly 
adjusted  income  (adjustment  factors 
include  the  number  of  people  in  the 
family,  age  of  family  members,  medical 
expenses,  and  child  care  expenses); 

(b)  10  percent  of  the  family's  monthly 
income;  or 

(c)  If  the  family  is  receiving  payments 
for  welfare  assistance  from  a  public 
agency  and  a  part  of  the  payments, 
adjusted  in  accordance  with  the  family's 
actual  housing  costs,  is  specifically 
designated  by  the  agency  to  meet  the 
family's  housing  costs,  the  portion  of  the 
payments  that  is  designated. 

As  part  of  its  technical  assistance  under 
S  840.12a  HUD  will  provide  successful 
applicants  with  information  and 
assistance  concerning  the  calculation  of 
resident  rent 

§840.325    Resident  dtachargs. 

(a)  Preemption.  No  State  or  local  law, 
ordinance,  or  regulation  shall  have  any 
force  or  effect  to  the  extent  that  it 
prohibits,  or  has  the  effect  of 
prohibiting,  recipients  from  discharging 
residents  from  transitional  housing  at 
the  end  of  the  HUD-approved  limit  on 
the  stay  of  residents  in  the  housing. 

(b)  Resident  contact  The  recipient 
must  execute  a  confract  with  each 
resident  individual  or  fomily  before 
admission  to  transitional  housing.  The 
contract  must  provide  that  the  resident's 
length  of  stay  will  be  limited  to  a  stated 
time  period  approved  by  HUD,  and  that 
no  State  or  local  law,  ordinance,  or 
regulation  shall  have  any  force  or  effect 
to  the  extent  that  it  prohibits,  or  has  the 
effect  of  prohibiting,  the  recipient  from 
dischaiging  the  resident  at  the  end  of  the 
stated  time  period.  The  contract  may 
contain  such  odier  terms  and  conditions 
governing  the  relationship  between  the 
recipient  and  the  resident  as  are 
consistent  with  this  part  and  agreed 
upon  by  the  recipient  and  the  resident 

(c)  Notice  of  discharge  at  end  of  HUD- 
approved  residency  period  Not  less 
than  30  calendar  days  before  the  end  of 
the  HUD-approved  limit  on  the  stay  of 
the  resident,  the  recipient  must  give  the 
resident  written  notice  that  he  or  she 
will  be  discharged  from  tbe^ansiUonal 
housing  at  the  end  of  the  residency 
period,  and  will  not  be  permitted  to 
remain  in  the  project  after  diat  time.  The 
notice  must  be  personally  served  on  the 
resident  must  state  the  date  of  the 
proposed  discharge,  and  must  inform  the 
resident  diat  he  or  she  may  request 
review  of  the  proposed  discharge  date. 
Any  request  f6r  such  review  must  be 
made  not  later  than  10  calendar  days 
before  the  end  of  the  residency  period. 
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and  the  review  shall  be  limited  to  a 
determination  of  whether  the  recipient 
has  calculated  the  resident's  period  of 
residence  correctly. 

(d)  Recipient  review.  If  the  resident 
requests  the  recipient  to  review  the 
discharge  date  contained  in  the  notice, 
the  recipient  shall  recompute  the  length 
of  time  that  the  individual  or  family  has 
been  a  resident  of  the  transitional 
housing  and  compare  that  period  to  the 
HUD-approved  limit  on  residency.  If  the 
recipient  determines  that  the  dischai^e 
date  in  the  notice  is  too  early,  the 
recipient  shall  withdraw  the  discharge 
notice  and  notify  the  resident  of  this 
action.  Notice  must  be  in  writing  and 
personally  served  upon  the  resident  not 
later  than  Rve  days  before  the  discharge 
date  in  the  notice  of  dischai^ge. 
Withdrawal  of  a  discharge  notice  under 
this  clause  shall  not  have  any  effect 
upon  the  recipient's  service  of  any 
subsequent  discharge  notice  on  the 
resident.  .1 

§8«>.330    AppMcabMHyofolhf  Fadwal 
.  iw|ulranMiilc 

Use  of  assistance  provided  under  this 
pari  must  comply  with  the  following 
additional  requirements: 

(a)  Nondiscrimination  and  equal 
opportunity.  T^M  nondiscrimination  and 
equal  opportunity  requirements  that 
apply  to  the  Pro^tun  are  discussed 
below.  Notwithstanding  the 
permissibility  of  pnqtosals  that  serve 
designated  populations  of  homeless 
persons,  recipients  serving  a  designated 
populatimi  of  homeless  persons  are 
required,  within  the  designated 
population,  to  comply  with  these 
requirements  for  nondiscrimination  on 
the  basis  of  race,  color,  religion,  sex, 
national  origin,  age,  and  handicap. 

(1)  The  requirements  of  Title  VIII  of 
the  Civil  RjghU  Act  of  1068  (42  U.S.C 
3601t-W)  (Fair  Housing  Act)  and 
implementing  regulations;  Executive 
Order  11003  (Equal  Opportunity  in 
Housing)  and  impl«nenting  regulations 
at  24  CFR  Part  107:  and  Titti?  VI  of  the 
Civil  RighU  Act  of  1964  (42  U.S.C  2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  inq)lementing 
regulations  issued  at  24  CFR  Part  1; 

(2)  Hie  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  end  Implementing 
regulations  at  24  CFR  Part  146,  and  the 
prohibitions  against  discrimination 
againsthandicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973(29U.S.C794): 

(3)  The  requirements  of  Executive 
Order  11246  (Equal  Employment 
Opportunity)  and  tne  regulations  issued 
under  the  Order  at  41  CFR  Chapter  60; 


(4)  The  Requirements  of  section  3  of 
the  Housing  and  Urban  Develc^mient 
Act  of  1066, 12  U.S.C  1701U 
(Employment  Opportunities  for  Lower 
Income  Persons  in  Connection  with 
Assisted  Injects);  and 

(5)  The  requirements  of  Execution 
Orders  11625. 12432,  and  12138. 
Consistent  with  HUD's  responsibilities 
under  these  Orders,  recipients  must 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 
enterprises  in  connection  with  funded 
activities. 

(6)  If  the  procedures  that  the  recipient 
intends  to  use  to  make  known  the 
availabiUty  of  the  transitional  housing 
are  unlikely  to  reach  persons  of  any 
particular  race,  color,  religion,  sex,  age, 
national  origin,  or  handicap,  who  may 
qualify  for  admission  to  the  housing,  ti>e 
recipient  must  establish  additional 
procedures  that  will  ensure  that  these 
persons  are  made  aware  of  tiie 
availabiUty  of  transitional  housing 
opportunities.  The  recipient  must  also 
establish  additional  procedures  that  will 
ensure  that  mterested  persons  can 
obtain  information  concerning  the 
existence  and  location  of  services  and 
facilities  that  are  accessible  to 
handicapped  persons. 

(b)  Environmental.  The  National 
Environmental  Policy  Act  of  I960,  the 
related  authorities  in  24  CFR  Part  SO. 
and  the  Coastal  Barriers  Resources  Act 
of  1982  (16  U.S.C.  3601)  are  applicable  to 
proposals  under  this  program. 

(c)  Applicability  ofOMB  Ciretilara. 
The  poUdes,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 
87  and  A-102  (as  set  forth  in  24  CFR  Part 
85)  apply  to  the  acceptance  and  use  of 
assistance  under  the  program  by  States, 
metropoUtan  cities,  urban  counties, 
governmental  entities,  and  tribes  and 
OMB  Circular  Nos.  A-llO  and  A-122 
apply  to  the  acceptance  and  use  of 
assistance  by  private  nonprofit 
organizations,  except  that  die 
requirements  of  24  CFR  85.24  are 
modified  by  i  64ai30.  and  the    "~ 
requirements  of  24  CFR  85.31  are 
modified  by  1 1 84a3l0  and  840.315. . 
Under  i  84ai30,  program  income  is 
authorized  to  be  used  in  accordance 
«vith  24  CFR  85.25(g)(2). 

(d)  lead-baaed  paint  {lithe 
requirements  of  the  Lead-Based  Paint 
Poisonfaig  Prevention  Act  (42  U.S.C. 
4821-4846)  and  implementing  regulations 
at  24  CFR  Part  35  (except  as  superseded 
in  paragraph  (d)(2),  below)  apply  to  the 
program. 

(2)(i)  This  paragraph  implemenU  the 
provisions  of  section  302  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act, 
42  U.S.C.  4822,  by  establishing 
procedures  to  eliminate,  as  far  as  > 


practicable,  the  hazards  of  lead-based 
paint  poisoning  with  reqwct  to 
structures  for  which  assistance  is 
provided  under  this  program.  This 
paragraph  is  promulgated  under  24  CFR 
35.24(b)(4)  and  supersedes,  %vith  respect 
to  the  program,  the  requirements 
prescribed  in  Subpart  C  of  24  CFR  Part 
35^  The  requirements  of  tUs  paragraph 
apply  to  stafctures  that  wiU  be  occupied 
by  children  under  seven  year  of  age. 

(ii)  The  following  definitions  apply  to 
this  paragraph  (d): 

Applicable  auface  means  all  intact 
and  nonintact  exterior  and  interior 
painted  surfaces  of  a  residential 
structure. 

Chewable  surface  means  all 
chewable.  protruding  painted  surfaces 
up  to  five  feet  bom  the  floor  or  ground, 
whidi  are  readily  accessible  to  children 
under  seven  yean  of  age:  e.g., 
profruding  comers,  windowsills  and 
frames,  doors  and  frames,  and  other 
protruding  woodworiis. 

Defective  paint  surfaces  means  paint 
on  applicable  surfaces  that  is  cracking, 
scaling,  chippfaig,  peeling,  or  loose. 
Elevated  blood  lead  level  or  EBL 
means  excessive  absorption  of  lead;  i.e.. 
a  confirmed  concentration  of  lead  in 
whole  blood  of  25  ug/dl  (microMrams  of 
lead  per  deciliter  of  whole  blood)  or 
greater. 

Lead-based  paint  means  a  paint  . 
surface,  whether  or  not  defective, 
identified  as  having  a  lead  content 
greater  then  or  equal  to  1  mg/cm*. 

(iii)  In  the  case  of  a  structure 
constructed  before  1978  or  substantially 
rehabilitated  prior  to  1978,  the  an>Ucant 
must  bispect  the  structure  for  defective 
paint  surfaces  before  it  subonits  an 
application.  Recipients  must  inspect 
assisted  structures  at  leest  annually 
during  die  term  of  their  operating 
commitment  to  HUD.  If  defective  pahit 
surfaces  are  found,  treatment  in 
accordance  with  24  CFR  36.24(bH2)(ii)  is 
required-  Correction  of  defective 
surfaces  found  during  the  fadtiel 
hispectiop  must  be  o(nnpIeted  before 
initial  occupancy  of  the  project. 
Correction  of  defective  paint  conditions 
discovered  et  periodic  inflection  must 
be  completed  within  30  days  of  th«dr 
discovery.  When  weather  conditions     - 
prevent,  completion  of  repaintins  of.  , 
exterior  surfaces.withiji  die  30?ay 
period,  repainting  may  be  delayed,  but 
covering  or  removal  ^  the  defective 
paint  must  be  completed  within  the 
prescribed  period. 

(iv)  In  Uie  case  of  e  structure 
coostructedbefora  1978  or  substantially 
rehabilitated  iwier  to  1978.  if  die 
redpieutt  is  presented  with  test  results 
diet  indiqale  diat  achild  under  the  ege 
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housing  agedtiy.  by  an  Inspector 
certified  or  r ;  pilated  by  a  State  or  local 
healtb  or  hot  ii  ing  agiency.  or  an 
organization  i  ecognized  by  HUD.  Lead 
content  musi  be  tested  by  using  an  X- 
ray  flour^sc^ie  analyzer  (XRF)  or  other 
method  appr^ed  by  HUD.  Test 
readings  of  1|  ^/cm'  or  higher  using  an 
XRF  shall  bd  considered  positive  for 
presence  of  Mid-based  paint  Where 
lead-based  p^nt  on  chewable  surfaces 
is  identified,  {levering  or  removal  of  the 
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procedures. 

(vii)  The  rooipient  must  keep  a  copy  of 
each  inspecfl( «  report  for  at  least  three 
years-Ifauaf  requites  testing,  or 
treatment  of  d  lewable  surfaces  based 
on  die  testiMJ  the  redplent  most  keep 
the  test  resuttf  and.  if  applicable,  the 
certification  M  treatment  indefinite^. 
The  records  nust  Indicate  which 
chewable  iunkces  in  the  units  have 
been  tested  m  treats  If  records 
establish  tha^  bertain  diewable  surfaces 
were  tested,  or  tested  and  trfedted.  in 
accordance  with  tfie  standards 
prescribed  in  mis  section,  these  surfaces 
do  not  have  tU  be  tested  or  treated  at 
any  siibseqn^at  time. 

(e)  Conflict  of  interest,  bi  addition  to 
conflict  of  innrest  requirements  in  OMB 
Circulars  A-I92  and  24  CFR  Part  85,  no 
person: 

.  (1)  Who  is  an  employee,  agent 
consultant  ^oer,  or  elected  or 
appointed  ol$t:ial  of  die  recipient  that 
receives  assi$tence  under  the  program 
and  who  exef^sor  has  exercised  any 
functions  oro^sponsibilities  with  respect 
to  assisted  atiUvitief  or 

(2)  Who  is  i*  a  position  to  participate 
in  a  decasionfiaking  process  or  gain 
inside  informMion  with  regard  to  such 
activitie*.  may  obtain  a  personal  or 
financial  inte^ist  or  benefit  from  the 
activity,  or  h^te  an  interest  hi  any 
contract  subcwtract  or  agreement  with 
respect  thereto,  or  the  proceeds 
thereunder,  eilher  for  htm  or  herself  or 
for  those  wtttt  iwhom  he  or  she  has 
family  or  butUess  ties,  during  his  or  her. 
tenure  jOt  for  mm  year  tbereaAier. 


.   \tjl  [he  of  debarred,  totpe^ed.  or 
ineligible  poaCraceofs.  Tha  pfdvialaas  «rf 
24  CFR  Part  24  apply  to  the  employment 
engagement  of  sehrices.  awaiiBng  of 
contracts;  or  fundhgi^any  oontracfors 
or  snboootractors  during  any  period  of 
debarment  suspension,  or  piaoement  in 
ineli^trfHly  status. 

(g)  Audit  The  financial  management 
systems  used  by  States,  meta<opolitan 
cities,  urban  counties,  governmental 
entities  and  tribes  that  are  recipients 
under  this  program  must  provide  for 
audits  in  acconlance  with  24  CFR.  Part 
44.  Private  nonprofit  organization 
recipients  are  subfect  to  the  audit 
requirements  of  CMifB  CfaY^ular  A-lia 
HUD  may  perform  or  require  fiirther  and 
additioRai  audits  as  it  finds  necessary  or 
,  appropriate. 

\!ti)Intet:govemmetttal  review.  The 
r^uiriements  for  bitergovemmental 
review  hi  Executive  Order  No.  12372 
and  the  fanplementlng  regidatloas  at  24 
CFR  Part  52  are  hot  ai^dicable  to 
applications  under  tfaiB  pn^ram. 

(i)  Dinr/v-Aiatmi4c£Tlie  provisions  of 
the  Davis-Bacott  Act  (49  U.SLC  27Ba- 
276a-5)  do  not  apply  to  the  program. 
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(a)  OUi^tJon  offiiads.  When  liUD 
selects  an  appli(^tion  for  funding  and 
notifies  the  recipient  it  will  obligate 
funds  to  cover  die  amount  of  the 
approved  acquisition/rehabilitation 
advance,  moderate  rehabilitation  grant 
and  (for  up  to  five  years)  annual 
(derating  costs.. 

(b)  lacreasee.- Aher  the  initial 
obligation  of  fiuds,  HUD  will  not  make 
any  upward  reyiskws  to  the  amount 
obligate»d  for  the  acquisition/ 
rehabilitation  advance,  the  moderate 
rehabilitation  grant  or  the  annual 
operating  costs. 

(c)  Deobligation.  (1)  HUD  may 
deoblioate  amounts  for  the  acquisition/ 
rehabilitation  advance  or  the  moderate 
rehabilitation  grant 

(i]  If  the  actual  total  costs  of 
acquisition,  substantial  rehabilitation, 
acquisition  and  rehabilitation,  or 
moderate  rehabilitation,  are  less  than 
the  total  cost  anticipated  in  the 
application:  or 

(ii)  If  proposed  acquisition  and 
reliabilitaUon  activities  are  not  begun  or 
completed  within  a  reasooal)le  time 
after  selection. 

(2)(i)  HUD  may  deobligate  the 
amounts  lor  annual  operating  costs  in 
any  year  following  the  fint  year  (xf 
operationa.based  on  the  recipient's 
actual  operating  cost  experience. ' 
Additionally,  if  a  recipient's  operations 


generate  a  subatahtial  asBount  of 
resident  rent  (seis  |  •40320).  HUD  may 
adjust  the  operating  costs  allowed  under 
the  9«nt  agreement  downward,  to  die 
extent  Cf  the  rent  received  in  excess  of 
that  anticipated  and  budgeted  in  the 
application. 

(ii)  Hud  may  deobligate  the  araounto 
for  annual  operating  coete  if  die 
proposed  transitional  homing 
operations  are  not  begun  within  a 
reasonable  time  following  selection. 

(3)  It  as  a  result  of  an  audit  HUD 
deterndnes  diat  the  recipient  has 
expended  funds  for  uses  that  are 
ineligible  under  this  part  HUD  may 
adjust  or  deobligate  funding  amounts,  as 
appropriate,  to  recover  .the  ineligible 
costs. 

(4)  The  grant  agreement  will  set  forth 
in  detail  other  circumstances  under 
which  funds  may  be  deobligated  and 
other  sanctions  may  be  fanposed. 

(5)  HUD  may: 

(i)  Readvertise  the  availability  of 
funds  that  have  been  deobligated  under 
this  section  in  a  notice  of  fond 
availability  under  1 840.200;  or 

(ii)  Reconsider  applications  that  were 
submitted  in  response  tothe  most 
recently  published  notice  <rf  fund 
availability,  and  select  epphcations  for 
funding  with  deobligated  funds.  Such 
selections  wiU  be  made  in  accordance 
with  SS  M0L207-840.225. 

2.  Part  841  is  added  to  read  as  fellows- 

PART  84t-PERIIANENT  HOUSWQ 
FOR  HANOICAPPEO  HOMELESS 


Sutipart 

Sec      .      ■      . 

841.1    Applicability  and  scope. 

841.5    Definitiona. 


SiApartI 

841.100    Types  of  assistance. 
841105    AopiisiHon/rehabUitaUon 

advances. 
841.110   Moderate  rehabilitation  granto. 
M1.11S   Tedmical  assistance. 
•41.120    UmitatioM  on  use  of  assistance. 
841.125   Matdiiiig  requirements. 
841.130    Assistance  under  otlier  HUD 

programs. 


841.150    CoiRpreliensive  Homeleas 
Assistance  Pian. 

Sutipart  D—AppBcatlon  and  Seiecttow 
Process 

841.200  Notice  of  fund  availability. 

841.205  Application  requirements. : 

841.207  Selection  process. 

841.210  Threshold  requiremients.; 

841.215  Raidciiig  criteda'- 

841.225  Final  aeiM:tio& 
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Subpart  E    Pniflrwii  Raqulrmi€nt> 

841.300    Grant  agreement  .{   ' 

841.305    Required  a^ements.    : 
841.310    Term  of  conunitment  and  repayment 
of  advance.  . 

841.312  Casualty  insurance.  -        i 

841.313  Eminent  domain. 

841.315    Prevention  of  undue  benefits. 
841.320    Resident  rent. 
841.325    Number  of  residents.    . 
841 J30    Applicability  of  other  Federal 
requirements. 

Subpart  F— Administration 

841.400    Obligation  of  funds,  funding    j 
amendments,  and  deobligation.       I 

Authority:  Section  426,  Stewart  B. 
McKlnney  Homeless  Assistance  Act  (Pub.  L 
100-77);  sec.  7(di  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

Subfiart  A— GwMrai 

§M1.1    AppNcabWtyandMopai 

(a}  General.  The  Supportive  Housing 
Demonstration  program  contained  in 
Subtitle  C  of  Title  IV  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  is 
designed  to  develop  innovative 
approaches  for  providing  supportive 
housing,  especially  to  deinstitutionalized 
homeless  individuals,  homeless  families 
with  children,  and  homeless  individuals 
with  mental  disabilities  and  other 
handicapped  homeless  persons.  It  is 
designed  to  determine:  , 

(1)  The  cost  of  acquisition,  | 
rehabilitation,  acquisition  and        | 
rehabilitation,  or  leasing  of  existing 
structures  for  the  provision  of  supportive 
housing: 

(2)  llie  cost  of  operating  such  bousing 
and  providing  supportive  services  to  the 
residents  of  such  housing; 

(3)  The  social,  financial,  and  other 
advantages  of  such  housing  as  a  means 
of  assisting  homeless  individuals:  and 

(4)  The  lessons  that  the  provision  of 
supportive  housing  might  have  for  the 
design  and  implementation  of  housing 
programs  that  serve  homeless 
individuals  and  families  with  special 
needs,  particularly  deinstitutionalized 
homelnss  individuals,  homeless  families 
with  children,  and  homeless  individuals 
with  mentdl  disabilities  and  other 
handicappvd  homeless  persons. 

A  central  purpose  of  the  Supportive 
Housing  Demonstration  program  is  to 
provide  supportive  housing  for 
deinstitutionalized  homeless  individuals 
andother  homeless  individuals -with  . 
mental  disabilities. 

(b)  The  Supportive  Housing 
Demonstration  program  consists  of  two 
components:  permanent  housing  for 
handicapped  homeless  persons  and. 
transitional  housing.  This  part 
implements  the  program  for  permanent 
housing  for  handicapped  homeless 


pervons.  Part  840  implements  the 
transitional  housing  program. . 

S841.5    IMInitiena. 

As  used  in  this  part* 

Applicant  means  the  State  in  which 
permanent  housing  for  handicapped 
homeless  persons  is  1o  be  located. 

Comprehensive  Homeless  Assistance 
Plan  or  Plan  means  the  Comprehensive 
Homeless  Assistance  Man  established 
by  Subtitle  A  of  Title  IV  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act 
(Pub.  L 100-77,  approved  July  22, 1987). 

Date  of  initial  occupancy  means  the 
date  that  the  project  is  initially  occupied 
by  a  homeless  person  for  whom 
assistance  is  provided  under  this  part. 

Handicapped  homeless  person  means 
a  handicapped  person  who: 

(a)  Is  a  homeless  individual; 

(b)  Is  currently  not  a  homeless 
individual  but  who  is  at  risk  of 
becoming  a  homeless  individual:  or 

(c)  Has  been  a  resident  of  transitional 
housing  assisted  under  the  Transitional 
Housing  Demonstration  program 
guidelines  published  June  9, 1987  (52  FR 
21743). 

This  term  may  include  a  homeless 
family,  if  the  head  of  the  family  (or  the 
spouse  of  the  head  of  the  family)  is  a 
handicapped  homeless  person. 

Handicapped  or  Handicapped  person 
means  any  individual  having  an 
impairment  that  is  expected  to  be  of 
long-continued  and  indefinite  duration, 
is  a  substantial  impediment  to  his  or  her 
ability  to  live  independently,  and  is  of  a 
nature  that  the  ability  to  live 
independently  could  be  improved  by  a 
stable  residential  situation.  This  term 
includes: 

(a)  An  mdividual  who  is 
developmentally  disabled,  i.e.,  ah 
individual  who  has  a  severe  chronic 
disability  that: 

tl)  Is  attributable  to  a  mental  or 
physical  iiApairment  or  combination  of 
mental  and  physical  impairments; 

(2)  Is  manifested  befpre  the  person 
attains  age  22; 

(3)  Is  likely  to  continue  indefinitely: 

(4)  Results  in  substantial  functional 
Umitationi  in  three  or  more  of  the 
following  areas  of  major  life  activity: 

(i)Self-cart,  •     •" 

(ii)  Receptive  and  expi^ssive'  -    ' 
language, 

(iii)  Learning,  • 

(iv)  Mobility. 

(v)  Self-^lirection, 

(vi)  Capacity  for  independent  living, 
and  ... 

(vii)  Economic  self-sufficiency;  and 

(5)  Reflects  the  person's  need  for  a 
combination  and  sequence  of  special,  ' 
interdisciplinary,  or  generic  care, 
treatment,  or  other  services  that  are  of 


lifelong  fit  extended  duration  and  ai» 
individually  fridnned  and  coordinated. 

(b)  An  individvial  who  ia  chronically 
mentally  ill.  /.«..  an  Individual  who  has  a 
sever^  and  persistent  mental  ot 
emotional  impairment  diat  teriotuly 
limits  his  or  her  ability  to  Qve 
Independently  (e.^.,  by  limiting 
functional  capadnes  relative  to  primary 
aspects  of  daily  living  such  as  personal 
relations,  living  arrangements,  woric.  or 
recreation),  and  whose  irapaiiment 
could  be  improved  by  more  suitable 
housing  conditions. 

(c)  A  handicapped  person  who  also 
suffers  Jrom  alcoholism  or  drug 
addiction. 

Homeless  means: 

(a)  An  individual  or  family  that  lacks, 
a  fixed,  regular,  and  adequate  nighttime 
residence;  or 

(b)  An  individual  or  family  that  has  a 
primary  nighttime  residence  that  is: 

(1)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accominodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 

(2)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(3)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings.  The  term  does  not 
inclitde  any  individual  imprisoned  or 
otherwise  detained  luider  an  Act  of  thei 
Con^ss  or  a  State  law. 

//(/D  means  the  Department  of 
Housing  and  Urban  Development. 

Moderate  rehabilitation  means  the 
rehabiUtaUon  of  a  project  that  involves 
a  total  HUD  expenditure  that  does  not 
exceed  the  limitations  described  under 
5  841.110. 

Permanent  housing  fonhandicapped 
homeless  persons  or  permanent  housing 
means  a  project  assisted  under  this  part 
that  provides  community-based,  long* 
term,  housing  and  supportive  services  for 
not  more  than  eight  handicapped 
homeless  persons  and  tfiat  is  carried  out 
by  a  project  sponsor.  All  or  part  of.  the 
supportive  services  may  b«  provided, 
directly  by  the  recipient  or  tlie  project 
sponsor,  or  by  arrangement  with  jwblic 
or  private  service  providers. 

Private  nonprofit  organizati<At  means 
a  secular  or  religious  organization^  no 
part  of  the  net  eamingr  of  which  may 
inure  to  the  benefit  of  any.  member, 
founder,  contributor;  or.iQdivi<^ual.  IIib 
organization  must:  />       ■  -..^  -,-■■: 

(a)  Have  a  voluntary  board; 
■  '■  (b)(1)  Have  a  functioning  accounting 
system  that  is  operated  in  accordance 
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with  generalhi  accepted  accounting 
principlcstoijj  ' 

^2)  Designal^an  entity  that  will 
maintain  a  haiotionlng  accounting 
system  for  thiar>ol:ganization  in 
accordance  with  generally  accepted    " 
accounting  i^lnciples;  and 

(c)  Practice  tiondiscrimination  in  the 
provision  of  ^iststance  under  the 
permanent  ha^sing  program  in 
accordance  with  the  authorities 
described  in  5k  841.330(a). 

Ao/ec/me^s  one  or  more  existing 
structures,  oij  parte  of  one  or  more 
existing  struO^ires.  owned  or  leased  by 
the  project  s04nsor  (or  by  the  recipient) 
for  use  iq  coijaection  with  permanent 
housing  for  hja^dicapped  homeless 
persons.  The  {project  must  be: 

(a)  A  group  home  designed  solely  for 
housing  handicapped  homeless  persons, 
or 

(b)  DwelliFfl  units  in  a  rental 
apartment  bu  i|ding.  a  condominium 
project  or  a  oooperative  project.   , 

Project  spdf\sor  means  a  private 
nonprofit  orgfeitnization  that  the  Governor 
or  other  chief  Executive  official  of  the 
applicant  approves  as  to  Hnaicial 
responsibility.  The  project  sponsor  must 
operate  the  pjegrmanent  housing  for 
handicapped!  homeless  persons,  and 
must  provide  (or  coordinate  the 
provision  of)  ^pportive  services  to  the 
residents  of  such  housing. 

Recipient  i^ieans  the  applicant  that 
executes  a  gr^it  agreement  with  HfUD. 
The  recipient  provides  assistance  (o  the 
project  sponsor  for  the  operation  of 
permanent  hi^tising  for  handicapped 
homeless  perlsbns  and  facilitates  the 
provision  of  necessary  supportive 
services  to  the  residents  of  the 
permafient  housing. 

Rehabilitation  means  labor,  materials, 
tools,  and  othf  r  costs  of  improving 
structures  to  at  level  that  meets  or 
exceeds  applicable  State  and  local 
government  health  and  safety  standards. 
Rehabilitatiopr  includes  repairs  directed 
toward  an  acjdumulation  of  deferred 
maintenance,  replacement  of  principal 
fixtures  and  components  of  existing 
structures,  inMallation  of  security 
devices,  and  improvement  through 
alterations  o^  additions  to.  or 
enhancemenf  bf,  existing  structures, 
including  imp^vements  to  increase  the 
efTicient  use  ^f  energy  in  structures. 
.  Rehabilitation  does  not  include  minor  or 
routine  repair!  or  cosmetic  repairs  or 
imprevementJBi, 

State  mealU  any  of  the  several  States; 
the  District  of  Columbia,  the 
Cbmmenwea  Ih  of  Puerto  Rico,  the 
Virgia  Island  i  Guam.  American  Samoa, 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  1 1 )  Pacific  Islands,  and  any 


other  tenitory  or  possession  of-the     ^  .  ^ 
United  States. 

'   Substantial  rehabilitation  meUa  ^e    ' 
rehabilitation  of  a  project  that  involves 
a  total  HUD  expenditure  in  excess  of  the 
limitations  described  under  {  841.110. 
Supportive  services  means  services 
provided  to  residents  Of  permanent 
housing.  Supportive  services  must  be 
proposed  by  the  appUcant  in  its 
application  and  approved  by  HUD:  must 
address  the  special  needs  of  the 
handicapped  homeless  peraons  to  be 
served  by  the  project;  and  must  assist  in 
accomplishing  the  purposes  of 
permanent  hotfstng.  Supportive  services 
tnayindude:  • 

(a)  Medical  ahd  psychological 
counseling  «md  supervision: 

(b)  Employment  counsding:' 

(c)  Nutritional  counseling; 

(d)  Assistance  in  obtaining  other 
Federal,  State,  and  local  assistance 
available  for  residents  of  permanent 
housing  facilities,  including  mental 
health  benefits:  employment  counseling: 
medical  assistance:  Veterans'  benefits: 
and  income  support  assistance,  such  as 
Supplemental  Security  Income  benefits. 
Aid  to  families  with  Dependent 
Children,  General  Assistance,  and  Food 
Stamps:  and 

(e)  Other  serivces,  such  as  child  care, 
transportation,  job  placement  and  job 
training.  . 

Subpart  B    Aseistano  Provklwi 

8M1.100   Types  of  asabtanc*. 

(a)  Types  of  assistance  available. 
Three  tj^s  of  assistance  are  available 
for  permanent  housing  for  handicapped 
homeless  persons:  acquisition/ 
rehabiUtation  advances,  moderate 
rehabilitation  grants,  and  technical 
assistance. 

(b)  Eligibility  for  more  than  one  type 
of  assistance.  For  each  project  assisted 
under  this  part,  the  applicant  may  be 
eligible  for  either  an  acquisition/ 
rehabilitation  advance  or  a  moderate 
rehabilitation  ^ant,  but  not  both. 
Technical  assistance  will  be  available 
only  in  connection  with  an  acquisition/ 
rehabilitation  advance  or  a  moderate  ;  ■ 
rehabilitation  grant 

fMI.IOS    AcquWtion/relwMitation 


(a)  Use.  HUD  will  advance  suras  to 
recipients  to  defray  the  cost  of  the 
acquisition,  substantial  rehabilitation,  or 
acquisition  and  rehabilitation  of  existing 
structures  selected  by  the  recipients  for 
use  in  the  pro vision.of  permanent 
housing  for-handicapped  homeless 
persons. 


-' (b)i4jiieuirt  The  aoqaisittoa/' . 
rehabilitation  advance  may  not  exceed 
the  lesser  of  ' 

(1)  $20a000:  olr 

(2)  SO  percent  of  the  aggregate  cost  of 
acquisition,  substantial  rehabiltttation,  or 
acquisition  and  rehabilitation  (see 

S  841.125  for  a  full  discussion  of  the  SO 
percent  matching  requirement). 

(c)  Terms.of  the  advance.  Advances 
are  interest-firee,  and  if  the  conditions 
described  in  {  841.310  are  met,  are  not 
subject  to  repayment.  The  sale  or 
disposition  of  a  structure  acquired  or 
rehabilitated  with  an  advance  is  subject 
to  the  requirements  of  S  841.315. 


I  •41.110 

..   (a)  Use.  HUD  will  make  grants  to 
recipients  to  defray  the  cost  of    ' 
rehabilitation  of  existing  structures 
selected  by  the  recipients  for  use  in  the 
provision  of  permanent  housing  for 
handicapped  homeless  persons. 

(b)  AmounL  (1)  The  moderate 
rehabiUtation  grant  may  not  exceed  the 
lesser  of: 

(i)  The  project  limit;  or 

(ii)  50  percent  of  the  cost  of 
rehabilitation  (see  §  841.125  for  a  full 
discussion  of  the  50  percent  matching 
requirement). 

(2)  For  purposes  of  this  section, 
"project  limit"  means  the  amount 
determined  by  HUD  by  multiplying  the 
number  of  units  of  each  unit  type  in  the 
project  tidies  the  unit  cost  for  that  unit. 
The  cumulative  total  for  all  unit  types  is 
the  project  limit.  The  unit  cost  limits  are: 

(i)$S.OOO: 

(A)  Per  bedroom  unit,  in  single  room 
occupancy  housing  (i.e.,  a  unit  which 
contains  no  sanitary  facilities  or  food 
preparation  facilities,  or  which  contains 
one  but  not  both  types  of  facilities,  and 
which  is  suitable  for  occupancy  by  a 
single  individual): 

(B)  Per  bedroom  unit,  in  a  group  home: 
or 

(C)  Per  unit  without  a  bedroom,  in 
other  types  of  projects:  and 

(ii)  $7,000  per  unit  with  one  or  more 
bedrooms,  in  other  types  of  projects. 

(c)  Terms  of  the  grqnL  The  sale  or 
disposition  of  a  structure  rehabilitated 
with  a  grant -under  tiiis  scfdlbn  is  subject 
to  the  requirements  of  S  441.815. 


{•41.115 

Technical  assistance  wiN  be  offered 
only  in  connection  with  an  award  of 
funds  under  S  841.105  or  S  841.110. 
Technical  assistance  is  offered  to 
recipients  through  HUD  field  offices  in 
such  matters  as  the  computation  of 
resident  rent  under  \  841.320. 
compliance  with  other  Federal 
reqtiirementa  under  i  841.330.  and 
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engineering  neommteoim^am  and  after 
advice  on  rehabffitatien  plaiw  md  work 
write-ups.  HUD  will  also  fadlHale  fte 
exchange  of  information  aiawig 
redpicBts  aatf  pfegram  tpoMOTt.  wid 
belp  wdptoateand  pragcan  o|wiiaoca  to 
learn  bom  dke  experieme  of  oAer 
partiopants  in  the  pra^am. 

§M1.120    Unrttalionaoaaaaof 


\<a)  Fundmg  of  existiiis  bomiag 
facilitiea  aadpngramm.  (1)  HUD  will 
not  provide  ac^aisifoB/iebabditatiMi 
advances  or  Moderate  rehabiiitation 
grants  forexistmg  facttties  or  pcograma 
that  currently  serve  homeless  persons, 
unless  the  af>pBcant  proposes: 

(i)  A  sabataotM  increase  in  the 
number  of  h«idieapped  homden 
persona  for  wiwB  permanent  hearing 
Witt  be  provided  Imbfect  to  49)e 
limitation  on  ^  naaiber  of  residents 
contained  in  f«41.32^  or 

(ii)  A  sobetantial  dtange  in  the  use  of 
existing  CaoHties.  e.g..  if  existing 
facilities  for  the  homeless  that  are  not 
currently  used  for  permanent  boasing 
(such  as  an  emeigcncy  sheller  for  %e 
homeiesa)  wiB  be  need  to  provide 
pemHHKrilkMHing,  or  if  an  appficant 
currently  providing  permanent  boosing 
for  one  popidatiea  of  handicapped 
homeleaa  persons  pn^oocs  to  serv«  an 
additional  or  atteiaative  segaicnt  of  the 
handicapped  komeless  population. 

(2)  If  «i  an>lication  seeking  Jhmdmg  of 
existing  bowing  facilttiee  and  programs 
is  selected  for  funding,  aseialanee  under 
this  part  will  be  limited  to  50  percent  of 
the  cost  of  ae^aiBitfoa/idnbtttatien  or 
50  percent  of  the  cost  of  nMxlerate 
rehafaiistatiaB,  attributable  to  tiK 
niarease  nomber  of  handiGapped 
hoaadeas  persons  for  whom  permanent 
housing  wonld  be  provided,  the 
increased  level  of  supportive  services  to 
be  provided,  or  the  deage  in  use. 

(b)  Maintenance  of  effort  No      | 
assistance  received  under  tkia  part  (or 
any  State  or  local  government  faods 
used  to  supplement  this  asaistaace)  nay 
be  used  to  replace  foBcb  provided  in  the 
State  Diider  any  State  or  local 
government  atsistanoe  program,  if  the 
funds  providSd  under  tiue  State  or  local 
government  assistance  prograa  were 
used  to  assist  handicapped  persons, 
homeless  individuals,  or  handicapped 
hoaiciess  persons  dming  the  calendar 
year  preceding  the  date  of  the 
application,  or  were  designated  lor  such 
use  through  an  official  action  of  the 
appBcaMe  gavermnental  entity  daring 
the  calendar  year  preceding  the  date  of 
the  appUcatioR. 

(c)  Leases,  [t]  Acqimitien/ 
rehabilitation  advances  are  not 


available  to  defray  the  costs  of 
acquiring  a  lease  on  existing  property. 

fZI  AnidaMaiiftehaWmation 
advanoea  and  medawta  rebabiBtatioii 
grants  are  avallaMe  fer  the 
reh^iKtatian  af  laaaad  property.  To 
receive  an  nrnaJritJan/inhaUlltaliuu 
advance  or  •  modeiale  nbaUUtatiaa 
grant  dm  laaae  moit  run  lot  a  tens  of  at 
least  10  ycam  after  tfie  date  af  initiai 
occtqmncy  of  the  bonaing. 

(d)  A^ear  cuasiniaUtM.  Aaaiatanee 
under  this  part  may  nal  be  uaed  fim  die 
new  conBlfuctioB  of  hnasing  Aiaistance 
is  limited  to  permanent  bnaaing 
provided  in  ematiwg  stwetawsL. 

(e)  Primarily  religious  orgaaaatieiu— 
(1)  PmvisioH  t^MsistORce^  (i)  HUD  wdll 
not  provide  asaiatance  to  a  rcdptent 
that  will  use  a  project  sponsor  that  is  a 
primarily  reKgious  oi^ganizatioa.  unless 
the  primarily  religious  organization 
agreesto  provide  housing  and 
supportive  services  in  a  manner  that  is 
free  from  religions  influence  and  fn 
accordance  with  other  conditions 
described  in  the  grant  agreement. 

(fi)  HUD  will  not  provide  assistance  to 
a  recipient  that  wrill  use  a  project 
sponsor  that  is  a  primarily  refigious 
organization,  if  the  assistance  will  be 
used  to  acquire  a  stnictore  to  be  owned 
by  the  project  sponsor  or  to  rehabitftate 
a  etmctore  owned  by  die  project 
sponsor. 

(2)  Permanent  housing  provided  in 
structures  owned  by  primarily  religious 
organizations.  Tire  acquisition/ 
rehabilitation  advance  and  tbe  moderate 
rehabilitation  grant  may  not  be  used  to 
rehabSitate  a  stiuctuie  Aat  is  owned  by 
a  primarily  religious  organization, 
unless; 

(i)  The  structure  (or  portion  of  the 
structure)  that  is  to  be  rehabflftated  witfi 
the  HUD  assistance  has  been  leased  to  a 
wholly  secular  private  nonprofit 
organization  that  will  serve  as  the 
project  sponser,  or  to  Ae  recipient: 

(ii)  The  HUD  assistanee  wiB  be 
provided  to  the  project  sponsor  or  to  the 
recipient  to  make  the  impfovements, 
rather  thtm  to  die  primarily  re^ons 
oi:g«nizatio«; 

(iii)  The  leased  structure  will  be  used 
exchieively  for  secnfar  purposes 
available  to  all  persons  regardSess  of 
religion; 

(iv)  The  tease  payments  provided  to 
the  primarily  religious  organization  do 
not  exceed  the  fair  market  rent  of  the 
structure  wMiect  the  rehabilitation; 

(v)  The  cost  of  iaiprovements  that 
benefit  any  portion  of  the  structure  that 
is  not  used  for  the  provision  of 
permanent  hoTtsing  assisted  uiider  this 
part  w3t  be  iiRocated  to  and  paid  for  by 
the  primarily  religious  organization;  and 


(vi)The  primarily  rellg^oas 
organization  ai^rees  that  if  the  project 
sponsor  or  (he  recipient  do6s  not  retain 
the  use  of  the  teased  premises  for 
wiiolly  seadar  janposet  for  the  uaefut 
life  of  tbe  imprevementa,  die  prfanariTy 
religious  organization  wffl  pay  an 
amount  eqnal  to  the  residual  value  of 
the  improvements  to  die  project  sponsor 
or  recipient  that  wtR  remit  die  amount  to 
HUD. 

(3)  Assistance  to  a  wholly  secular 
private  nonprofit  organization 
established  by  a  prhndHty  religious 
organization.  (1)  If  a  primarily  rel^ous 
organization  is  foredoaed  from  direct 
participation  as  a  project  sponser  under 
the  requirements  set  forth  in  paragraph 
(e)(2)  of  this  section,  the  primarity 
rehgioos  organization  may  establish  a 
wholly  secular  private  nonprofit 
organization  to  serve  as  the  project 
sponsor  under  dris  part 

(A)  The  wholly  secular  organization 
must  agree  to  provide  housing  and 
supportive  services  in  a  manner  that  is 
free  from  religious  influences  and  in 
accordance  widi  odier  terms  described 
in  the  grant  agreement. 

(B)  The  whoify  secular  oiganizadon 
may  enter  into  a  contract  v^ith  die 
primarily  religiout  organizatien  to 
provide  supportive  services  for  the 
project,  fai  such  a  case,  die  prfanarily 
religious  organization  must  agree  in  the 
contract  to  carry  out  its  contractual 
responsibilities  in  a  manner  free  from 
reKgious  influences  and  in  accordance 
with  conditions  prescribed  by  HUD. 

(C)  The  acquisition/rehabffitatioa 
a^ance  and  the  moderate  rehabffitation 
grant  are  subject  to  the  requirements  of 
paragraph  (2)  of  this  section. 

(ii)  HUD  will  not  require  fhe  primarily 
refigious  oiganization  to  establiah  the 
wholly  sectdar  oiganizatien  before  the 
selection  of  the  application.  In  such  a 
case,  the  applicant  miist  name  the 
wholly  sectdar  oigaidzation  as  the 
project  sponsor  in  Ae  application.  In 
determining  whether  the  wholly  secular 
oiganization  is  financially  re^pcmsible. 
the  appficant  may  consider  tl^  primarily 
religious  organization's' financial 
responsibility  and  its  commitment  to 
provide  appropriate  resources  to  the 
project  sponsor  upon  its  formation,  in 
adc&tion  to  the  other  facton  fisted  under 
\  841.210(b](^fi](b}.  The  project 
sponsoi's  capad^  to  carry  out  activities 
under  9S  841.210(b)(2)(in)  and 
841.215(b)(1).  may  be  based  on  the    ... 
primarily  religious  otganlzation's 
capacity  and  its  commitment  to  provide 
appropriate  resources  to  the  project 
sponsor  after  its  formation,  llie 
requirement  that  the  rec^ient  or  project  , 
sponsor  must  have  site  control 
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(§  84l.2lO(b||)(v)(A).  may  be  saUsHed  if 
the  applicant  idemonstrates  that  the 
primarily  relt]  jious  organization  has  site 
control  and  h  u  a  commitment  to 
transfer  conUbl  of  the  site  to  the 
recipient  or  we  project  sponsor 
following  sej^tion.  Since  the  wholly 
secular  orgahization  will  not  be  in 
existence  at  the  time  of  the  application, 
it  will  be  required  to  demonstrate  that  it 
meets  the  definition  of  private  nonprofit 
organization  «nd  has  the  appropriate 
legal  authoritir  to  participate  in  the  ,    , 
program  foIl6Wing  selection  (see 
9  841.210(b)(a  (i)  and  (ivj).  If  such  an 
application  isfselected  for  funding,  the 
obligation  ofj  funds  will  be  coaditioned 
upon  the  comi>liance  with  these 
requirements.! 

(f)  Structuhis  usedfofniiiltipie-, 
purposes.  Staroctures  used  to  provide 
permanent  housing  may  also  be  used  for 
other  purpo8».  For  exaoiple,  a  structure 
may  contain  rocilitles  for  an  emergency 
shelter  as  w^ll  as  permanent  housing, 
may  be  usedjto  provide  supportive 
services  to  tl  •  public  at  large,  or  may 
include  comiibrcial  space.  Under  these 
circumstancf  i  however,  the 
acquisitioa/iEliabilitation  advance  and 
the  moderate!  rehabilitation  grant  will  be 
available  only  in  proportion  to  the  use  of 
the  structure  |ft>r  permanent  housing. 

(g)  Administrative  costs.  No  more 
than  five  percent  of  an  acquisition/ 
rehabilitation  {advance  or  moderate 
rehabihUi^a  jgrant  provided  under  this 
part  may  be  f  »ed  for  adminisb-ative    -     - 
purposes.      ; '  ••  .  • 

SM1.1S9   ll4Hn9r*4>*«nMnt». 

(a)  General.  (1)  The  recipient  must 
match  the  assistance  provided  by  HUD 
with  at  least  an  equal  amount  of  State  or 
local  govemi^nt  funds  that  will  be  used 
solely  for  acdiiisition.  rehabilitation  or 
moderate  reljeibilitation.  At  least  50 
percent  of  the  k«cipient's  matching 
contribution  i  dust  be  State  government 
funds. 

(2)  HUD  mi  iV  waive  all  or  part  of  the 
requirement  llfat  at  least  50  percent  of 
the  recipient'^  matching  contribution 
must  be  Stat^  government  funds,  if  HUD 
determines  tn^t: 

(A)  The  Stqte  is  experiencing  a  severe 
flnancial  hanl$hip  that  makes  it  unable 
to  provide  50  liercent  of  the  recipient's 
matching  con  tHbutiop  and 

(B)  The  loci  i|  governments  of  the  ai^as 
to  be  served  m  ^^  project  will 
contribute  adijitional  funds  in  an 
aggregate  amount  equal  to  the  amount  of 
the  State  conUibutioa  waived  by  HUD. 

(3)  Except  Ur  funds  made  available  to 
the.State  or  1<^  government  under 
HUD's  Conunjiinity  Development  Block 
Grant  program,  funds  provided  by  the 
Federal  govertoment  under  federally 


assisted  programs  are  not  State  or  local 
government  funds,  and  may  not  be  used 
to  compute  the  State  or  local 
government  matching  contribution. 

(h\  Assistance  categories.  The 
recipient  must  fulfill  tiie  matching 
req;iirement  for  the  acquisition/ 
rehabilitation  advance  and  the  moderate 
rehabilitation  grant.  No  match  is 
required  for  technical  assistance. 

(c)  "Ip-I(ind"  contributions.  Matching 
contributions  under  this  section  must  be 
State  or  local  government  funds.  "In- 
kind"  contributions  are  excluded  from 
the  matching  computation. 

(d)  Other  requirements.  State  or  local 
government  funds  used  in  the  matching 
contribution  are  subject  to.  the 
requireiiMnts  governing  the  ftmding  of 
existing  housing  facilities  and  programs 
and  the  maintenance  of  effort 
requireme:nts  described  at  {$  841.120  (a) 
and(b). 

SM1.\I30    AsttotMM  under  other  HUD 


(a)  Su/ytiem^ntal  assistance.  HUD 
will  permit  the  ose  of  additional 
assistance  for  permanent  housing  for 
handicapped  homeless  persons  in 
connection  with  the  program  of 
Supplemental  Assistance  for  Facilities 
to  Assist  the  Homeless  contained  hi 
SubtitieD  of  Title  IV  of  the  Stewart  a 
McKinney  Homeless  Assistance  Act 

{h)  Inel^ibleprofects.  HUD  mil  not  • 
assist  a  project  undier  this  part  if  the  > 
project  involves  a  structure  that  is 
assisted,  or  re»dents  of  the  structure 
will  receive  assistance,  under  the  United 
States  Housing  Act  of  1837;  section  202 
of  the  Housing  Act  of  1959:  section 
221(d)(3)(BMIR)  or  section  236  of  tiie 
National  Housing  Act;  or  section  101  of 
the  Housing  and  Urban  Development 
Act. 

(c)  HUD-owned properties.  HUD,  in 
cooperation  with  PHAs  and  local 
government,  will  make  HUD-o«vned 
single  family  properties  in  its  inventory 
available  to  parties  for  purchase  for  use 
in  connection  with  permanent  housing 
for  handicapped  homeless  persons.  To 
obtain  these  properties,  parties  may 
request  a  listing  of  available  properties 
from  Uie  HUD  Field  Office,  Property 
Disposition  Branch.  If  a  party  wishes  to 
purchase  a  property  or  properties,  it 
must  request  the  PHA  or  unit  of  local 
government  to  enter  into  a  lease/ option 
agreement  with  HUD.  Under  the  terms 
of  tiie  agreement  HUD  will  lease  the 
property  to  the  PHA  or  unit  of  local 
government  fpr  six  months  for  one 
dollar.  The  lease/option  agreement  will 
state  that  tiie  PHA  or  unit  of  local 
government  may  purchase  the  property 
at  a  stated  price  during,  the  lease  period, 
and  will  require  the  PHA  or  unit  of  local 


government  to  assign  all  rights  under  the 
agreement  to  the  party.  Applicants 
demonstrating  an  assignment  of  rights 
under  a  lease/option  agreement  at  the 
time  their  apphcation  is  filed  will  be 
regarded  as  having  site  control  of  the 
property  under  S  841.210(b){4)(v)(A).  If 
the  option  is  not  exercised,  the  lease/ 
option  agreement  will  expire  at  the  end 
of  six  months,  and  the  property  will  be 
returned  to  HUD's  inventory. 

Sufa^  C— Coinpr«h«n«tv«4tonwteM 
Assistanc*  Plan 


SM1.150 


(a)  Prohibition  of  assistance. 
Assistance  uncler  this  part  may  not  bet 
provided  to  an  applicant  unless  the    . 
applicant  has  a  HUD-approved 
Comprehensive  Homeless  Assistance 
Plan. 

(b)  Notification  of  Plan  requirements. 
HUD  will  publish  the  requirements  thai 
partain  tothe  Comprehensive  Homeless 
AMistance  Plan  in  the  Federal  Register, 
as  necessary.  Prospactive  applicants  - 

'  Should  famiHariia  themselves  with  tiiese 
reqQiremehts. 

Subpart  O-rAppHcatton  arid  Selection 


{•41J0O  Nottea  olfundavelabMty. 

Whenfunds  are  made.available  for 
assistance  for  permanent  housing  for 
handicapped  homeless  persons,  HUD 
will  publish  a  notice  of  fund  availability 
in  tiie  Fadeial  Ragialar.  The  notice  will: 

(a)  Explain  how  application  packages 
providing  specific  application 
requirements  and  guidance  may  be 
obtained: 

(b)  Specify  the  time  and  the  place  for 
submitting  completed  applications: 

(c)  State  the  amount  of  funding 
available  under  the  notice;  and 

(d)  Provide  other  appropriate  program 
information  and  guidance. 

§841.205    Application  raqutraments. 

(a)  General.  Applicants  must  submit 
applications  for  assistance  under  this 
imrt  in  the  form  and  within  the  time 
periods  established  by  HUD. 

(b)  Application  requirements.  At  a 
miniminn,  HUD  will  require  applications 
to  include: 

(1)  Applicant  and  project  sponsor  data 
(identity,  evidence  of  eligibility, 
description  of  project  sponsor's  past 
eiqwrience,  and  legal  authority  to 
submit  the  application  and  to  operate 
the  proposed  housing): 

(2)  A  description  of  the  size  and  ' 
characteristics  of  the  handicapped 
homeless  pafnilation  that  will  occupy 
the  permanent  housing  (including  a 
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dbscriptioo  ol  iha  handicapped- 
hometeM  popvlatiea  to  ke  aefved. 
niuaber  of  indivkhialB  to  be  Krved  m 
the  project  and  supportiTe  eeivkce 
required  by  the  pn^oeedt  reaideotB): 

(3)  A  descriptuw  of  the  propoaed 
project.  incfaKMng: 

(i)  Infonnation  regardtag  the  steacture 
to  be  need  (iachiding  site  contool  and 
zoning  data.  inforaetiflA  rtaw^rajug  the 
consistency  of  the  propeeal  wid>  local 
government  plans,  and  a  description  of 
the  simckiK  and  of  any  proposed 
rehabilitation): 

(ii)  A  narrative  description  of  the 
proposed  epeiatioiis  (uiuuuing  the 
supportive  services  to  be  offered  to  die 
residents,  the  mediod  that  wffl  be  used 
to  provide  or  coanfaiate  the  prevtsfon  of 
such  aenrioee.  md  proeederes  for 
resident  aeleetiaii  and  assesuneirt); 

(4)  A  eertffieatioiiof  coMietency  with 
the  applicable  Comprehensive  Homeless 
AaaistaBce  Plaa  aa  deserftied  under    . 
|8«121fl(bM«NviXB): 

(5)  Preieet  finaadal  data  (amemt  of 
aaatstaDceiaqaeeted.  a  deeeriptten  of 
the  State  avi  toeai  gBvcnBKiit  fwide 
that  ace  expected  to  be  Bade  aw^ebte 
to  comply  with  the  matching 
requirements  of  S  841.125.  and  a 
ceitiAcation  or  a  request  for  waiver  as 
described  under  §  841.210(b)(3)(ii); 

(6)  Assurances  satisfactory  to  HUD 
that  the  project  wiH  be  operated  for  not 
less  dien  19  years  in  accordance  widi 
thispart; 

m  A  letter  of  partfcipatfon  as 
described  ia  f  a41.210(bK2)(ii)(A).  an 
assessment  of  how  tfie  proposahwfll 

H6CI  flW  DGCuS  or  ■CRCRC&p'pCQ 

homeless  persons  as  described  in 

S  841.21(](b)HNtKB).  the  designaHon  of 

State  agencies  as  described  in 

S  ••1.2M(l^4)rti)(I7),  and  a  maintenance 

of  effort  eertifieation  as  described  in 

S  84lJ»)(bKS): 

(8)  A  certifieation  that  the  project 
sponsor  has  agreed  to  MfiU  die 
requirements  set  forth  in  |  M1.306:  and 

(9)  Other  data  as  prescribed  t^  HUD. 

The  selecttoa  pwceaa  Cor  applicaliam 
for  aaaktmoe  under  Ma  part  has  three 
stages:  (a)  the  foeahoM  stage  (see 
§  841.210):  (b)  The  ranktag  stage  (see 
I ML2I^  and  fc)  Tit*  final  selection 
stage  (see  S  841.225) 


SM1.210 

(a)  GeneroL  To  be  ahgibb  for 
evaluation  under  (he  raalrif  criteria  set 
out  in  I  M1.21S.  appttcntiMM  nust  awet 
each  of  the  thresheUeriteiia  descried 
below  taa  madifiad  fat  wholly  secnlar 
private  aaivrafit  nrganiiatinna 
established  1^  priauci^  rrfigjinn 
organizatiana  under  1 841.12Q(e)).  If 


HUD  determines  that  a^ 
fails  to  OMel  the  tfaRsheldafteria  in 
paragraph  (bXS)  (natddag).  <b)H)f»)(A) 
(site  eontret).  cr(bMXv)m  (aonii«}  of 
this  section,  thai  tesa  are  the  01^ 
deficiendea^  tha  appttcatton  under  the 
threshold  ciiHeiia.  aad  that  the 
defidendaa  aaa  cetnetable.  HIH)  nay 
contact  the  apphcant  ideat^  the 
deficioadae.  aicplain  how  %m 
defideadaaeaa  be  corrected,  apd 
reqaire  Iha  ^pMcant  to  eotreet  the 
defideadca.  HUD  wilt  eataMfsh  a 
daadfine  far  the  aabaaiaaieB  af  tfie 
additional  inforaution  tibat  will  peraft 
the  Dcpartnent  to  meet  Ita  deadlines  for 
final  aetodian.  Ap^katiene  fliat  fisfl  to 
meet  all  threshold  criteria,  indwfing 
thoaa  that  have  aot  been  corrected 
widdn  any  adttttional  tine  provided  by 
HUD.  will  not  be  eBgfMe  for  assietame 
aederl^pajt 

(b)  Threshold  criteria.  The  threshold 
criteria  are: 

(1)  Form,  time,  and  adequacy  of  the 
application.  The  application  must  be 
flled  hi  the  application  form  prescribed 
by  HUDimder  f  841.205  and  widiin  the 
time  period  established  by  HUD  in  die 
notice  of  fonds  avaHabili^  under 

S  841.200. 

(2)  Afpflcant  and  project  sponsor. — (i) 
Eligibitfty  to  receive  assistance,  the 
ap^ieant  most  be  the  State  in  whidi  the 
permanent  housing  is  to  be  located  and 
most  demonstrate  fliat  the  project 
sponsor  is  a  private  nonprofit 
organization. 

(ii)  Knaneial  responsAiKty.  (A)  HUD 
tias  oeieriiiineo.  tor  purposes  of  uns 
part,  that  ril  ap|rficants  are  financially 
responsible.  ^ipKcants.  however,  must 
provide  a  tetter  of  participation  kma  the 
Governor  or  ether  ddef  execntive  officer 
of  die  State,  containing  assurances  that 
the  applicant  will  promptly  transmit 
assistanoe  to  the  project  spuusur  and 
will  fac^ate  die  precision  of  necessary 
supportive  services  to  the  residents  of 
theprded. 

(B)  tW  appBcaat  most  demoRstrate 
thd  ttie  priced  sponsor  has  been 
approved  by  the  Governor  «r  odier  diief 
executive  oflldal  af  the  State  as  to 
fiaaackd  raapanaiblity.  In  making  its 
detemdaatton  of  financial  respomibitity, 
the  applieani  awst  eonofder  factors  such 
as  the  pad  finaacial  history  af  die 
pro  jed  sponsar.  ite  eorrent  and 
anticipated  finandal  ontleok.  die 
amoant  oi  faiading  dwt  wOl  be 
comarittad  ander  the  prepoaai  aad  tto 
other  iinandal  raspoasMMes. 

(iii)  Gqpocfiir.  Applicants  mud 
deaMnateate  dtat  the  projed  spoaser 
has  die  abii^  to  eany  oat  adivitfes 
under  tUa  pad  wMhin  a  laasoMble  tfane 
after  execnttoa  of  the  great  agreement 
with  HUD.  and  in  a  saeeeashil  manner. 


hi  aiaking  this  delamiiiatfen,  HUD  wffl 
consider  the  extent  and  fuafity  <tf  the 
pro  jed  sponsof'a  pad  expcilenoe  in 
estabUsUng  aad  wmMtfaig  bousing  or  hi 
providing  or  ooormaadng  supportive 
servicec  HUD  also  will  consider  the 
abMity  of  the  projad  qwnsor's  personnel 
to  perform  administrative,  managoial. 
and  operational  fimdions  necessary  to 
the  suecessffal  devetopmeat  and 
operation  of  pennanent  housing. 

fiv)  Legal  authority.  CA)  Each 
applicant  most  ddnonstrde  UMit  it  and 
the  profed  spcmaor  have  the  legal 
audnvity  to  participate  In  the  program 
and  to  carry  out  activities  in  accordance 
with  iwogram  tequlremeats  and  the 
requirements  of  other  appficable  Federal 
law. 

(B)(7}  Each  applicant  mud  certify  that 
a  resolution,  motion,  or  similar  action 
h^s  been  du^  adopted  or  passed  a»  an 
official  ad  by  the  govamlag  body  of  die 
applicant  authoridEog  the  suhmiMlon  of 
the  appUcation  under  this  part;  or  auid 
certi^.  and  provide  fpporting 
documentation,  thpt  the  "ppHf^t  is 
empowered  under  State  or  local  laws  to 
carry  out  program  activittes  widiool 
obtaining  the  approval  af  their 
governing  body. 

[21  Eadh  pro  jed  qtonsormud  certify 
that  a  resolution,  motiea.  or  siailar 
action  has  been  duly  adi^tad  or  paaaed 
as  en  offidal  ad  by  the  govaniig  body 
of  the  projed  sponsor  authordag  the 
submission  of  the  application  under  thia 
part 

(3)  Matching.— (\)  Certification.  Each 
applicant  nod  ptvvide  a  eerttfieattoa 
stating: 

(A)  That  it  will  Batch  dw  amoant  of 
the  assistaiica  to  be  paawided  aadar  tide 
part  widi  d  lead  M  aqaai  aBoonl  of 

State  Of  kical  gii  1 1 aani  fiBds  diet  wIM 

be  used  aoMy  fori 
rehabilitatioak  i 

(B)ThddIa 
matching  contribution  will  be  made  up 
of  Slate  I 


The  appQctmt  mod  abo  indicate  die 
extent  to  wddeh  it  wffil  aapfdemeat 
aaaiatanee  under  nia  part  with  amounts 
in  addition  to  those  specffied  in  die 
pteoedhng  paragraph. 

(n)  mfatver.  if  the  applicant  cannot 
certify  dtet  atleed  SO  percent  of  the 
matching  contribotiott  wlQ  be  composed 
of  State  government  funds,  ft  mod 
demonstrate  thd  it  is  e^gible  for  a 
waiver  of  this  requirement  under 
f841.12S(a)(2). 

(4)  Proposed  hanaing  and  st^portive 
services.— (i) Meed.  (A)  The  applicant 
mud  oemoRslrate  oUlan  unmet  need 
for  the  proposed  pennanent  housing 
existe  in  the  area  to  be  served  end  dut 
this  need  is  Miefy  to  ooatinue  throu^ 
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the  teffBof  t^  ooanutmoit  to  HUD. 
Need  may  bf  demonettated  bf 
infbnutkn  ^di  as: 

[1)  Estimatos,  based  on  past 
experience  i^lthe  community,  of  unmet 
demand  for  ^  proposed  permanent 
housing  by  t^  handicapped  hooMlesa 
persons  to  b^  laeived: 

[2)  Presenl  twed  for  the  proposed 
permanent  h|i)usioBi  based  on  estimates 
of  the  popdilioa  of  handicapped 
homeless  peMons  to  b«  served:  or 

[3)  Projections  of  future  need  for  the 
pnqiosed  pe^^aanent  hoosiqg. 
Applicants  mky  use  lelavant 
information  contained  in  the 
Comprehensive  Homeless  Assistance 
Plan  to  demaQstrate  an  unmet  need  for 
the  propose(i|  petmanent  housing. 

(B)  Each  amlicant  must  provide  an 
assessment  o'how  Oie  proposed  project 
will  meet  Ibel  Heeds  of  handicapped 
homeless  pel^ns  In  die  State. 

(ii)  Sumx»|lva  services. 

(A)  Whereljuppoitlve  services  are  to 
be  provid^ttroqgh  jntvate  or  pid^ 
organizattenstDttier  Aan  the  aiqilicant  or 
the  pn^ect  sponsor,  tfie  applicant  most 
secure  a  lett«^  of  intent  firam  eadi 
organization^  fM<i««!faiS  its  wfOfngness 
and  ability  to^ovide  ttie  services  to  the 
rGsiQcnts  oi  tpfs  lioiiflio&»  ttiQ  must 
attach  these ^lers  totte  application. 


{B)A! 
State 
resi 
the  ha: 
State 
state 
respo] 
agency 
responsible 
administra 
apidicant 
admini 

(iii) 


>«8«cy! 


'desii 


fets  mnst  designate  the 

St  has  prtaary 

J  set  vices  to 

1 8nd4al  wrin  assist  the 
j(orodiw 

I  Mfiliii«tlw  State's 
iWMkrttiispartffthe 
sted'is  not  the  agency 
rdwovaraH 
i(rf1hepni{ecl.tha 
1  also  designate  the 


._.., -t-^r^  t^Uiepropesed 

housing.  (A)  ApplicaBte  must 
demonstrate  UmI  Am  pn^osed 
struetares  antf  sites  an  appropriate  for 
die  prowlsioRlif  hqmhig  aiMtsi^iportive 
services  for  tl*  handicapped  honriess 
populatioB  p^iipooed  to  be  served.  When 
deterarialBCitdhatfwra  structore  wiD  be 
suitabte  for  lb » profvMoii  of  peimanant 
hoosteg.  HU^  vvtt  eoasider  wfaedier  the 
structures  avi  ideslgned  to  pcraiit  the 
provtoioa  of  lUopoead  on-site  s^iportlve 
services,  andj^hether  any  propowd  ofl- 
site  sappoftiv^  aetvtoes  an  readily 


(B)  The  apMcaat  aaat  demonstrate 
that  the  deaW  of  the  prejad  and  ito 
location  wiiy^  >  oonami^  wHt  i 
that  the  faoasii|8«rill  be  praeMod  in« 
residential,  n  Jwr  Ihanan  taslHalioiial 
settii^  and  til  4t  the  psoiact  wiH  be 
integnrtad  farib  the  neighborhood  in 
which  M  is  lo4$ted.  if  the  pamanent 
housing  involMes  a  group  home,  no  more 


than  one  hone  may  be  ktoated  on  one 
site,  aadno  hoase  may  be  kicatad  on  a 
site  that  is  eoBtignoaB  to  another  site 
containhig  sach  a  home. 

(iv)  Limitation  on  number  of  residents. 
The  applicant  nrast  denonstrate  that  the 
number  ofrasidente  served  fay  the 
project  will  not  exceed  the  Kmitation 
contained  in  i  MLSZSl 

(v)  Siting  and  toning.  Except  as 
provided  in  paragraph  (a)  ol  tUs  section, 
applicante  aniataseet  the  folknviiv  three 
siting  and  soningreqairenirate  at  the 
time  of  the  applteatiaB: 

(A)  The  applicant  must  demonstrate 
that  it  or  the  prefect  sponaar  has  control 
of  the  site  involved.  For  example,  the 
applicant  any  demonstrate  that  it  (or 
the  profect  sponsor)  owns  or  has  an 
option  to  paichase.  or  leases  or  has  an 
option  to  lease,  the  stradnra  fawohred. 

(B)  Ihe  applicant  mast  demonstrate 
that  the  pn^Msed  use  of  dw  site  is 

ordinances  and  regulations:  or  provide  a 
statensat  dsaoibing  the  prapoeed 
actions  nacessaiy  to  make  the  use  of  the 
site  pnrmisaible  andar  applicable  zooii« 
ordinances  and  raydatinna.  and 
demonstrate  diat  men  is  a  reaaonable 
basis  to  believe  that  the  pwyosed 
zoning  actions  wiill  be  completed. 
«noceaafiilly  and  within  4  atemflia 
followii^  &  submisaian  of  the 
application. 

(C)  Hie  ^iplicant  must  sobmit  a 
statement  that  the  jiroposed  pn^ect  is 
not  located-in  any  100-year  floodplain. 
as  designated  by  maps  prepared  by  the 
Federal  EBergency  Management 
Agenqr  (FEMA).  if  60  percent  or  more  of 
the  living  space  in  the  stractme  is 
designsd  fiorresldente  with  aaobility 
impainnents.  the  erpWiianf  sMist  aBbmit 
a  statsBMBt  that  the  project  is  not 
located  in  any  fiOO-year  flooiHHalB.  as 
designated  on  FEMA  Bups.  While 
applications  that  fail  to  meet  the 
requiremento  of  subparagraphs  (A)  and 
(B)  of  this  parapaph  (bJHXv)  may  be 
corractad  after  the  snbmisoion  of  the 
applicatioa  in  aoooidanoe  with 
paragraph  (a)  of  this  section  above, 
applications  that  do  not  contain  the 
required  fleodplato  stateniente  tsiB  not 
be  eligible  for  assistance  under  this  part 

(vi)  Consistency  wiA  government 
plans. 

(A)  CooMistencf  with  local 
govenaaentpkm.  Applicante  mnat 
nirnish  a  written  statement  from  the  unit 
of  genecal  local  goveinment  in  which  the 
proiMaad  peraMsent  boasfaig  te 
proposed  to  be  located,  indicating  that 
the  proposed  use  of  the  straelare  and 
site  fsr  panumcnt  heaaing  is  not 
inconsistent  with  any  plan  of  the  local 
goveraarent  that  nwy  have  an  effect  on 
the  use  of  the  structure  and  site  for  this 


purpose.  This  requirement  is  satisfied  If 
the  applicant  demonstrates  that  it  Boade 
a  written  request  to  the  miit  of  local 
government  far  the  statement  and  has 
not  received  the  statement  within  30 
days  of  die  leqoest  (Applteante  must 
immedfotriy  foiwaid  to  HUD  any 
written  statement  received  from  the  unit 
of  local  goveiiimeat  after  die  exptraticm 
of  dils  aOHlay  period.) 

(B)  Consistmcy  with  Ctanprdtensive 
tiometeee  AssSstoDce  non.  Apfmcanto 
must  provide  a  ceiUIication  from  the 
State  ofliual  ^ynHmtnTiT  far  suifiiiHUng 
the  Comprenennve  Homeless 
Assistance  Plan,  stating  diat  die 
proposed  project  is  consistent  vrith  the 
Plen. 

(vii)  ZMspifacement  Each  applicant 
must  certify  diet  ito  propoaed  acttvities 
will  not  result  in  die  displacement  of 
any  parson  or  endty.  HUD  wffl  not  fund 
applications  that  wiD  cause  any 
individoaL  family.  partaerMp, 
cof  puradon.  or  assodation  to  move  from 
real  propeity  or  to  move  tts  personal 
property  frcmi  reel  {wopeity  beorase  of 
an  actual  or  impending  acquistion  or 
rehabilitation,  hi  whole  or  in  part,  for  a 
projaet  Displacement  does  not  tnchide; 

(A)  A  move  by  a  residentiel  tenant- 
oocujiant  to  a  soltaUe  dweSing  unit 
within  die  saaM  bnOkfing  or  widifai  die 
same  site,  provided  that  all  out-of- 
pocket  expenses  refated  to  the  move  are 
reimbursed  by  the  redpiort;  or 

(B)  A  move  by  an  ownar-oooupant 
who  has  vohmtarily  sold  his  or  her  real 
property  after  being  irionrad  in  writing 
by  the  appMeaat  diat  dw  ^iplicant 
woaM  not  aoqnha  the  property  if  a 
mutaaUy  sadeisctoty  ayeement  of  sale 
could  not  be  reached,  fa  swh  a  case, 
however,  a  move  by  e  tenant-occtqiant 
of  the  real  property  (other  than  by  die 
owner)  may  ooostltate  AsplacemenL 
(For  farther  infarmation  on  each  owner- 
occupent  salea,  see  MCFR  Pari  42, 
Appendfai  A.  24  CFR  f  42.101(a). 

(S)  Malntananoe  of  effort  Each 
applioaflt  mast  osrtify  diet  die  use  of 
assistance  raoeived  ander  diis  part  (and 
State  or  local  govamment  fands  osed  to 
supplement  dds  essistanoe)  complies 
widif841.U0(b). 

(■)  Proposal  ^uibiKty.  Eedi 
applicant  ■nstdemonstrete  that  its 
proposal,  whpn  viewed  as  a  whole,  is 
operatioaally  feasibk  and  provides 
adequate  haasing  and  supportive 
services  to  serva  the  pmpoees  of  the 
permaneat  hoasiag  prayaat 

(7)  BkrAooBMnte/ jvuew.  (i)  HUD 
will  assees  the  enviiuunental  cffccts  of 
each  appKcatioB  hi  accordance  with  Ae 
provisions  of  die  NatioBal 
Environmental  Policy  Act  of  1980 
(NEPA)  (42  UJ&XL  4321)  and  HUD's 
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implementiiig  regulations  at  24  CFR  Part 
SO.  Any  application  that  requires  an 
Environmental  Impact  Statement  (EIS) 
(generally,  those  applications  that  HUD 
determines  would  have  a  significant 
impact  on  the  human  environment,  in 
accordance  with  the  environmental 
assessment  procedures  at  24  CFR  Pari 
50,  Subpart  E)  will  not  pass  threshold 
review  and  will  not  be  eligible  for 
assistance  under  this  part 

(ii)  As  a  result  of  the  environmental 
review,  HUD  may  find  that  it  cannot 
approve  an  application  unless  adequate 
measures  are  taken  to  mitigate 
environmental  impacts.  (See  e.g.,  24  CFR 
Part  51).  If  such  an  application  passes 
threshold  review,  HUD  will  consider  the 
anticipated  time  delays  in  adopting 
appropriate  impact  mitigation  measures 
in  the  ranking  stage  of  the  selection 
process.  The  environmental  review  may 
also  well  reveal  information  not 
contained  in  the  application  that  may 
have  relevance  to  the  selection  process. 
HUD  will  consider  such  information  in 
the  selection  process. 

§M1.215    RanMnocrttwto.  j 

(a)  In  general  Applications  that  fulfill 
each  of  die  threshold  requirements  of 

S  841.210  will  be  assigned  a  rating  score 
and  will  be  placed  in  ranked  order, 
based  upon  the  criteria  described  in 
paragraph  (b)  of  this  section. 

(b)  Criteria.  Applications  will  be 
assigned  a  rating  and  will  be  ranked, 
based  upon  the  following  criteria: 

(1)  Project  sponsor  capacity.  HUD  will 
consider  the  project  sponsor's  relative 
ability  to  carry  out  activities  under  the 
program  within  a  reasonable  time,  and 
in  a  successful  manner,  after  the 
exiecution  of  the  grant  agreement  with 
HUD.  The  facton  HUD  will  consider  in 
making  this  judgment  are  discussed  in 

§  M1.210(bH2)(ui).  HUD  will  assign  the 
greatest  number  of  points  under  this 
criterion  to  applications  involving 
project  sponsors  that  have  experience  in 
establishing  and  operating  permanent 
housing  for  handicapped  homeless 
persons  and  in  providing  or  coordmating 
supportive  services  for  its  residents,  and 
that  demonstrate,  on  the  basis  of  prior 
experience,  the  greatest  ability  to  carvy 
out  activities  under  the  program 
expeditiously  and  successfully. 

(2)  Innovative  qaality  of  proposal. 
HUD  will  consider  the  innovative 
quality  of  the  proposal  in  providing 
permanent  housing  and  supportive 
services  for  handicapped  homeless 
persons.  In  assessing  an  application 
under  this  factor,  HUD  will  consider  the 
degree  to  which  the  applicant 
demonstrates  that: 


(i)  The  proposal  uses  a  new  or 
unusual  iapproach  that  holds  promise  of 
successfully  iwoviding  permanent 
housing  and  supportive  services  to 
handicapped  homeless  persons. 

(ii)  Thie  new  or  unusual  approach  that 
the  applicant  wrill  use  would  be 
replicaUe  by  others. 

(3)  Matching.  HUD  will  consider  the 
extent  to  yAAA  the  applicant  proposes 
to  match  the  amount  of  assistance  to  be 
provided  by  HUD  with  mbre  than  aa 
equal  amount  of  funds  from  State  or 
local  governments.  Requirements  for 
matching  amounts  are  discussed  at 

S§  841 J25  and  841.210(b)(3).    • 

(4)  Cost  effectiveness.  HUD  wiU 
consider  the  extent  to  which  the 
applicant's  proposed  costs  in  acquiring 
or  rehabilitating  housing  under  the 
program  (i)  are  reasonable  in  relation  to 
the  rehabilitation  performed  and  the 
properties  acquired:  and  (ii)  are  effective 
in  accompUshing  the  purposes  of  the 
project 

(5)  Project  quality.  HUD  will  consider 
the  extent  to  which  the  project  will  meet 
the  needs'  of  handicapped  homeless 
persons  in  the  State  (as  described  in  the 
State's  assessment  of  needs  submitted 
under  9  841.210(b)(4Mi)(B)).  HUD  will 
assign  the  greatest  number  of  points 
under  this  criterion  to  applications  that 
will  best  provide  permanent  housing 
and  supportive  services  addressing  the 
needs  of  handicapped  homeless  persons, 
as  identified  in  the  assessment 

SM1.22S   Final aatoction. 

In  the  fiiul  stage  of  the  selection 
process,  the  highest-ranked  applications 
will  be  considered  for  final  selection  in 
accordance  with  their  rank  order,  as 
determined  under  {841.215.  If  the  top- 
rated  applications  under  the  ranking 
criteria  described  above  involve 
projects  that  predominantly  serve  one 
geographic  area  or  primarily  serve  one 
type  of  handicapped  homeless 
population,  HUD  may  substitute  one  or 
more  other  highly-rated  applications  to 
ensure  reasonable  variety  in  the 
demonstration. 

SubpBft  C   PioQnMi  Re(|ulfements 

9M1.300   Qrant  agraamant 

(a)  General.  The  duty  to  provide 
permanent  housing  in  accordance  with 
the  requirements  of  this  part  will  be 
incorporated  in  a  grant  agreement 
executed  by  HUD  and  the  recipient 

(b)  Enforcement  HUD  will  enforce  the 
obligations  in  the  grant  agreement 
through  such  action  as  may  be 
appropriate.  In  addition,  for  structures 
owned  or  leased  by  private  nonprofit 
organizations,  restrictions  regarding  the 


use  of  the  structures  will  be  contained  in 
covenants  recorded  in  the  land  records 
of  the  jurisdiction  in  whidi  the  structure 
is  located. 


S841.30S   Required  I 

Each  recipient  of  assistance  for 
permanent  housing  for  handicapped 
homeless  persons  BHUt  require  the 
project  sponsor  to  agree: 

(a)  To  operate  a  project  providing  '  : 
permanent  housing  in  accordance  widi  - 
this  part 

(b)  To  conduct  an  ongoing  assessment 
of  the  supportive  services  required  by 
the  residents  of  the  project 

(c)  To  provide  such  residential 
supervision  as  HUD  determines  is 

'  necessary  to  facilitate  the  adequate 
provision  of  supportive  services  to  the 
residents  of  the  nousing  throughout  the 
term  of  the  commitment  to  operate 
permanent  housing.  Such  residential .  | 
supervision  m^  y  include  tbe 
employment  of  a  full-or  p4rt-time-      ' 
residential  supervisor  with  sufficient 
knowledge  to  provide,  or  to  supervise  - . 
the  provision  of  supportive  services  to 
the  residents  of  permanent  housing. 

(d)  To  use  the  structure  for  which 
assistance  is  provided  as  permanent 
housing  for  not  less  than  10  years 
following  the  date  of  initial  occupancy. 

(e)  To  provide  safe  and  sanitary 
housing,  and  to  comply  with- all  State 
and  local  housing  codes,  licensing 
requirements,  and  other  requirements 
regarding  the  condition  of  the  structure 
and  the  operation  of  the  permanent 
housing.  ' 

(f)  To  keep  any  records  and  make  any 
reports  that  HUD  may  require. 

9  S4U10   Tana  of  cenMnNment  and 
repayinant  of  advance. 

(a)  General  All  projects  must  be 
operated  as  permanent  housing  in 
accordance  with  this  part  for  a  term  of 
at  least  10  yean  from  the  date  of  initial 
occupancy. 

(b)  Repayment  of  advance.  (1)  The 
recipient  of  an  acquisition/rehabilitation 
advance  under  9  841.105  must  repay  the 
advance  in  the  amount  prescribed  under 

.  paragraph  (b)(2)  of  this  section  and  in 
accordance  with  the  terms  prescribed  by 
HUD. 

(2)  The  recipient  must  repay  the  full 
amount  of  the  acquisition/rehabilitation 
advance  if  the  project  is  used  for 
permanent  housing  for  less  than  10 
years  following  the  ^te  of  initial 
occupancy.  For  each  full  year  that  the 
project  ik  used  for  permanent  housing 
following  the  expiration  of  this  lO'year 
period,  the  amount  that  the  recipient 
will  be  required  to  pay  will  be  reduced 
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by  one-tenth  bf  the  original  advance.  If 
the  project  it  used  for  pennaiient 
housing  for  20  years  folhming  tihe  date 
of  initial  occirnancy,  tfie  recipient  will 
not  be  requfMl  to  repay  any  portion  of 
the  acquisitiflii/rebabilitathin  advance 
under  tiiis«9^an. 

(3)  Upon  tfw  recipient's  written 
reqoeat,  HUtl  may  determine  ftat  a 
project  is  no|  longer  needed  for  use  as 
permanent  hnuaing.  and  may  approve  an 
alternate  asi  {dT  tlM  ptoM  nr  the  direct 
benefit  of  M  er  tMome  persons.  For  the 
pwpoaes  of  dbtenaiiring  the  amoant  of 
the  redpisntfi  repayment  obligation. 
such  a  projeii  will  oontiaue  to  be 
treated  as  pAtaanent  hoastaig  as  long  as 
it  is  used  foriiite  approved  alternate 
pupose. 

(c)  Aoces^M.  Aredpient  asay  aelect 
a  new  projediqioBsar  to  operate  the 
housing  in  a^ioifdance  with  the  pv^M 
sponsor's  ob||gatians  ander  this  part 
The  successitt'-pvotwtapomaraMtttbe 
approved  by||flJD  bcfan  operatioaa  at 
the  project  nMy  be  toansfened. 

(d)  CaJcuh^oa  of  term  </ 
committaenL  the  10-ycar  operating  tann 
conunenoea  4^  the  dale  ef  iattial 
occupancy. 

9M1412   Csjiialtylnsuranoa. 

The  redpifit  must  obtain,  and 
maintain  In  fiance,  property  casualty 
insurance.  «d^  HUD  named  as 
benefidaiy.  itt  an  aauMint  at  least  equal 
to  fiiis  amouoHol^  acquiaitioa/ 
rehabllitati^iadvance  or  the  modefate 
rehabiiitatioifjpaat  provided  to  the 
redpieot 


provided  to 

that  funds 
eminent  domi 


fMuia 

A  i«dpien<  Whose  stractnre  f s  taken 
by  eminent  diiBaio  ani9t  repay  the 
acqulsitioa/itiubHitathm  advance  or 
the  moderate  tAabilitation  graait 

I B  recipient,  to  the  extent 
!  avaiteble  from  tfie 
I  ui  pvooeeding. 

SMIJM  f4 ^imm^ I'wiMi fciiiilsi 
(a)  Geaen^.  ifaMiatanoa  ia  the  Comi 
of  an  acqiiisi<i|gn/nhafailitatioa  «dvaiM» 
or  a  modanteMwfailttalifla  paqi  ia 
provided  forhiprafeclaid  the  praiKt  i»-4 
sold  or  oliuvMiaadlspQaed  of  4dng  the 
20  years  foUoyriag  farititi  oocaiumcy  of 
the  project,  thi  rMdpient  must  comply 
with  such  tertilsandceiidMons  asHUD 
may  presc(ibfe|to  prevent  the  recipient 
from  ondidy  TWflRttins  frxna  theaale^r 
the  disposititii.. 

\i^)Rxceptii^  This  sectioo  does  not 
apqiiy  to  •onfK  dhpoattlonalhat  result 
to  the  co^tfuiyd  Me  of  the  project  for 
4he  direct  benefil  of  lower  huxMU 
persons  orv*|^  all  proceeds  from  the 
sale  or  dfspo^on  are  nsed  to  provide 
supportive  housing. 


SM1.320 

Bach  hoaieless  individual  residing  in 
permanent  housing  is.  required  to  pay  as 
rent  an  amount  detennined  in 
accordance  with  Section  ^a)  of  the 
United  SUtes  Hausiqg  Act  of  1937. 
Under  Section  3(a).  each  resident  must 
pay  as  rent  the  hi^iest  oh 

(a)  30percent  of  the  family's  monthly 
adjusted  income  (adjustment  factors 
todude  the  number  of  people  in  the 
family,  age  of  fandly  members,  medical 
expenses,  and  child  care  expenses); 

(b)  10  percent  of  the  family's  monthly 
income:  or 

(c)  If  the  family  Is  receiving  paym«its 
for  welfare  assistance  from  a  public 
agency  and  a  part  of  the  payments, 
adjusted  In  accordance  %vith  the  family's 
actual  housiitg  cost«,  is  specifically 
desimated  by  the  agency  to  meet  the 
family's  hou^i^  cra^  &e  portion  of  &e 
payments  that  Is  de^nated. 

As  part  of  the  technical  assistance 
under  S841.11Sw  IIUD  wiB  provide 
successhil  applicants  with  Inibnnatian 
and  assistance  rronceming  the 
cakulatioB  of  resident  rent 


SMta2S 

ff  the  permanent  hoqsfaig  con^sts  of 
dwelling  units  in  a  rental  bufldfaig.  a 
condomlnitim.  or  a  coopcfratlve,  tEe 
project  may  not  serve  more  than  eight 
hancficapped  homeless  persons,  and  die 
homeless  famffies  of  the  ei^t 
handicapped  homeless  jwrsons  (if  ihe 
head  of  the  family  or  Qie  spouse  of  the 
head  of  the  family  Is  a  handicqiped 
homeless  persoo^  If  the  pennanent 
housiitg  Is  a  group  horns;  tfie  project 
may  not  serve  more,  than  el^ 
handicapped  hoqidesB  persons,  and 
may  not  serve  the  families  of  the 
handicapped  homeless  persons. 


SMI 


Use  of  as8istan(:e  prodded  under  this 
part  omst  comply  with  Ae  flowing 
additional  reqairements: 

(a)  Nonditcriminatkm  and  egaal 
o/jjpo/faa/fy.'Ilienopdiscrfarination  and 
equal  oppuiluuity  requirements  tfiat 
apply  to  AtPn^am  are  discussed 
below.  Notwftfistmidiiig  tfie 
permissibility  of  proposals  tfiat  serve 
designated  popou^ons  of  handicapped 
homeless  penons.  redirients  and  project 
sponsors  servfaig  a  de^gnated 
population  of  handicapped  homeless 
persons  are  leqiDlred,  wltfiln  &e 
designated  popdatlon,  to  comply  with 
these  requirements  for 
nondiscriminatioii  on  ttie  hauls  of  race, 
color,  rdlgion.  sex.  national  Qtlgbi.  age. 
and  handicap. 

(1)  Ihs  reoulremenls  of  Title  Vm  of 
the  Civil  Ri^  Act  of  1968  (42  U.S.C 


3601-19)  (Pair  Housii«  Ad)  and 
implementing  regulations:  Executive 
Older  11063  (Equal  OpjMrtiioHy  to 
Housing)  and  ivpleBienting  ic^ilations 
at  24  CFR  Part  107;  and  Title  VI  of  the 
QvU  Rights  Ad  of  1664  (42  UAC  2000d) 
(NondiscriBiination  to  Federally 
Assisted-Programs)  andiniidemaBting 
regulations  iasaad  at  24  <3R  Fart  1: 

(2)  T%e  prohibitions  i^ainst 
discrimination  on  the  basis  of  age  under 
the  Acs  OisctimtoatioB  Ad  of  1975  (42 
U.S.C  6101-<I7)  and  implementing 
regulations  at  24  CFR  Part  M6b  and  the 
prohihMiona  gainst  diaoteination 
against  hawdicnppad  Jadtviduale  under 
sedioa  504  of  the  RdMbiUtation  Ad  of 
1973(20USXX7M): 

(3)ThftreqairaBa 
Order  U2I6  (Equal  J 

Opportunity)  a^  lh_  ._„ 

under  tha  Opdw  at  41  CFR  Chapter  60: 

(4)  TharerinhiiiMUiils  of  section  3  of 
the  Honsfaig  and  UMmn  Oevelopnent 
Ad  of  19661 12  IL&C  ITOIa 
(Employmanl  OppartnaMies  for  Lofwer 
tocorae  Fswons  in  On— ctlwi  with 
AsitetedftafeGte):«nd 

(5)  TW  raqufnoiaato  of  Executive 
Onkn  1M2S.  IMaz.  sind  12136. 
ConsisteHt  wfth  HUD'S  raepoBdhflities 
under  these  Orders.  redpieBte  and 
projed  sponsosa  sMst  make  efforts  to 
encourage  th9  ase  of  mJBOilty  and 
woihen's  haslaBsi  euteipilses  in 
connection  with  funded  acUvities. 

(6)  n  the  prooedores  mat  the  recipient 
or  projed  sponsor  Intends  to  Bse  to 
m^JaownttMvaaabilitar  of  die 
permaneBt  housing  are  unHke^  to  reach 
persons  of  nqr  partleolar  race,  color. 
reHghm,  woju  age.  nathmat  oilgto  or  - 
handicap  who  nay  Qualify  for 
admission  to  the  housing,  the  redplent 
orprojad  spodsarmost  establish 
addMonal  procedures  flmt  will  ensure 
diat  thMe  persons  are  made  aware  of 
the  avaOabllltjf  of  pennan6nt  hoosing 
opportunities.  The  recipient  and  the 
pro)ed  sponiKV  must  also  establish 
additiona]  procedures  that  wOl  ensure 
that  toterested  persons  can  obtato 
information  concerning  the  existence 
and  location  of  services  and  fadlities 
that  are  acoessiUe  to  handicapped 
persons. 

(b)  EnvInuaneataJ.  Hie  Naticmal 
Environmralal Policy  Ad oTneadia  .  ■'. 
rehtedaiithnritiaa  to  M  CfR  Fart  M. 
and  fhe  Coastal  Baiiiere  Reaouroes  Ad 
of  1982  (16  U&a  3601)  are  applicable  to 
proposals  binder  thls.progaB^ 
.  [c)Afp!imhnityofOUBaradan. 
The  poBdefc  guhwlinna,  and 
requirements  of  DIIBCIiaularNos.  A- 
87  and  A-102  (as  set  forth  to  24  CFR  Part 
85)  apply  to  the  aooaptaBoa  and  aseof 
assistance  under  the  program  by 
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governmental  entities,  and  OMB 
Circular  Nos.  A-110  and  A-122  apply  to 
the  acceptance  and  use  of  assistance  by 
private  nonprofit  organizations,  except 
the  requirements  of  24  CFR  85^  are 
modified  by  S  841.125.  and  the 
requirements  of  24  CFR  65.31  are 
modified  by  §S  B41.310  and  841.315. 

(d)  Lead-based  paint  (1)  The 
requirements  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C. 
4821-4846)  and  implementing  regulations 
at  24  CFR  Part  35  (except  as  superseded 
in  paragraph  (d)(2)  of  this  section)  api^y 
to  the  prraram. 

(2)  (i)  This  paragraph  implements  the 
provisions  of  section  302  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
42  U.S.a  4822.  by  establishing 
procedures  to  elhninate.  as  far  as 
practicable,  the  hazards  of  lead-based 
paint  poisoning  with  respect  to 
structures  for  which  assistance  is 
provided  under  this  program.  This 
paragraph  is  promulgated  under  24  CFR 
35.24(b)(4)  anid  supersedes,  with  respect 
to  the  program,  the  requirements 
prescribed  in  Subpart  C  of  24  CFR  Part 
35.  The  requirements  of  this  paragraph 
apply  to  structures  that  will  be  occupied 
by  children  under  seven  years  of  age. 

(ii)  The  following  definitions  apply  to 
this  pai^graph.  (d): 

Appticabfe  surface  means  aU  intact 
and  nonintact  painted  interior  and 
exterior  surfaces  of  a  residential 
structure. 

Chewable  surface  Toeaas  all  chewable 
protruding  painted  surfaces  up  to  five 
feet  from  the  floor  or  ground,  which  are 
readily  accessible  to  children  under 
seven  years  of  age.  e.g..  protruding 
comers,  windowsills  and  frames,  doors 
and  frames,  and  other  protruding 
woodworks. 

Defective  paint  surfaces  means  paint 
on  applicable  surfaces  that  is  cracking, 
scaling,  dilpping.  peeUng.  or  loose. 

Elevated  blood  lead  level  or  EBL 
means  excessive  absorption  of  lead:  that 
is.  a  confirmed  concentration  of  lead  in 
whole  blood  of  25  ug/dl  (micrograms  of 
lead  per  deciliter  of  whole  blood)  or 
greater. 

Lead-based  paint  means  a  paint 
surface,  whether  or  not  defective, 
identified  as  having  a  lead  content 
greater  than  or  equal  to  1  rag/cm*. 

(iii)  In  the  case  of  a  structure 
constructed  before  1978  or  substantially 
rehabilitated  prior  to  1978.  the  applicant 
must  inspect  die  structure  for  defective 
paint  surhces  before  it  submits  an 
application.  Recipients  must  inspect 
assisted  structures  at  least  annually 
during  the  term  of  their  operating 
commitment  to  HUD.  If  defective  paint 
surfaces  are  found,  treatment  in 
accordance  Mritfi  24  CFR  35.24(b)(2XU)  is 


requiced.  Correction  of  defective 
surfaces  found  during  the  initial 
inspection  must  be  cotnpleted  before 
initial  occupancy  of  the  project. 
Correction  of  defective  paint  conditions 
discovered  at  periodic  inflection  must 
be  completed  within  30  days  of  their 
discovery.  When  weathw  conditions 
prevent  completion  of  repainting  of 
exterior  surfaces  within  the  30-d8y 
period,  repainting  may  be  ddayed.  but 
covering  or  removal  of  the  defective 
paint  must  be  completed  within  the 
prescribed  period. 

(iv)  In  the  case  of  a  structure 
constructed  before  1978  or  substantially 
rehabilitated  prior  to  1978.  if  the 
recipient  is  presented  with  test  results 
that  indicate  that  a  child  under  the  age 
of  seven  years  occupies  the  structure 
and  has  an  elevated  blood  lead  level 
(EBL).  the  recipient  must  cause  the  unit 
to  be  tested  for  lea^tbased  paint  on 
chewable  surfaces.  Testing  must  be 
conducted  by  a  State  or  local  health  or 
housing  agency,  by  an  inspector 
certified  or  regulated  by  a  State  or  local 
health  or  housing  agency,  or  an 
organization  recognized  by  HUD.  Lead 
content  must  be  tested  by  using  an  X- 
ray  florescence  analyzer  (XRF)  at  other 
mediod  approved  by  HUD.  Test 
readings  of  1  mg/cm*  or  higher  using  an 
XRF  shall  be  considered  positive  for 
presence  of  lead-based  paint  Where 
lead-based  paint  on  chewable  surfaces 
is  identified,  covering  or  removal  of  the 
paint  surface  in  accordance  with  24  CFR 
35.24(b)(2)(ii)  is  required. 

(v)  In  lieu  of  the  procedures  set  forth 
in  the  preceding  clause,  the  recipient 
may,  at  its  discretion,  abate  all  interior 
and  exterior  chewable  surfaces  in 
accordance  with  die  methods  set  otit  at 
24  CFR  35.^b)(2Kii). 

(vi)  Th^  recipient  must  take 
appropriate  action  to  protect  tenants 
firom  hazards  associated  with  abatement 
procedures. 

(vii)  The  recipient  must  keep  a  copy  of 
each  inspection  report  for  at  least  three 
years.  If  a  unit  requires  testing,  or 
treatment  of  chewable  surfaces  based 
on  the  testing,  the  recipient  must  keep 
the  test  results  and,  if  applicable,  the 
certification  of  treatment  indefinitely. 
The  records  must  indicate  which 
chewable  surfaces  in  the  units  have 
been  tested  or  treated.  If  records 
establish  that  certain  chewable  surfaces 
were  tested,  or  tested  and  treated,  in 
accordance  with  the  standards 
prescribed  in  this  Section,  these  surfaces 
do  not  have  to  be  tested  or  treated  at 
anv  subsequent  time. 

(3)  Applicants  and  recipients  under 
thto  part  may  require  project  sponsors  to 
comply  with  some  or  all  of  the 
requirements  of  this  paragraph  (d).  The 


applicant  or  recipient  however,  must 
ensure  that  die  program  jponsor  carries 
out  all  requirements  in  accordance  with 
the  paragraph,  and  must  retain  ultimate 
responsibility  for  complying  with  the 
requirements  of  this  paragraph. 

(e)  Conflicts  of  interest.  In  addition  to 
conflict  df  interest  requirements  in  OMB 
Circidan  A-102  and  24  CFK  Part  85,  no 
person: 

(1)  Who  is  an  employee,'  agent       - 
consultant  officer,  or  elected  or 
appointed  official  of  the  recipient  or  the 
project  sponsor,  that  receives  assistance 
under  the  program  and  who  exercises  or 
has  exercised  any  functions  air 
responsibilities  with  respect  to  assisted 
activities  or 

(2)  Who  is  in  a  position  to  participate  ^ 
in  a  decisionmaking  process  or  gain 
inside  information  such  regard  to  such 
activities,  may  obtain  a  personal  or 
financial  interest  or  benefit  from  the 
activity,  or  have  an  interest  in  any 
contract  subcontract  or  agreement  with 
respect  thereto,  or  the  proceeds 
thereunder,  either  for  him  or  herself  or 
for  those  with  whom  he  or  she  has 
family  or  business  ties,  during  his  or  her 
tenure  or  for  one  year  thereafter. 

[t)  Use  of  debarred,  suspended,  or 
ineligible  contractors.  The  provisions  of 
24  CFR  Part  24  apply  to  the  Employment 
engagement  of  services,  awanUng  of 
contracts,  or  funding  of  any  contractore 
or  subcontractors  during  any  period  of 
debarment  suspension,  or  placement  in 
ineligibili^  status. 

(g)  Audit  The  financial  management 
systems  used  by  recipients  under  this 
program  must  provide  for  audits  in 
accordance  mth  24  CFR  Part  44.  Project 
sponson  are  subject  to  the  audit 
requirements  of  OMB  Circular  A-110. 
HUD  may  perform  or  require  further  and 
additional  audits  as  It  finds  necessary  or 
appropriate. 

(h)  Intergovernmental  review.  The 
requirements  for  intergovernmental 
review  In  Executive  GMer  No.  12372 
and  the  implementing  regulations  at  24 
CFR  Part  62  are  not  applicable  to 
application*  under  this  program. 

(i)  Davis-Bacon  Act  The  provisions  of 
die  Davis-Bacon  Act  (40  U.S.C  2768- 
276a-5)  do  not  apply  to  the  program. 

suDpin  I    AUiiwwuBuon 
(841.400   OMgsMon  of  funds,  fundhig  . 


(a)  OMv<i//on  c/^nds.  When  HUD 
selects  an  application  for  funding  and 
notifies  the  recipient  it  will  obligiste 
funds  to  cover  die  amount  of  the 
approved  acquisition/rehabilitation 
advance  or  moderate  rehabilitation 
grant 


(b)  Incnip$e8.  After  the  Initfd 
obligation  oiT  funds,  HUD  will  not  make 
aiiy  upward  revisions  to  the  amount 
obligated  fix- the  acqu^tion/ 
rehabilitatic^  advance  or  the  nioderate 
rehabiUtatkMi  grant 

(c)  i>eofr/i^(fai7.  (1)  HUDmay 
debbligate  j^ounts  ^r  the  acquisition/ 
rehabilitation  advance  or  the  moderate 
rehabilitation  grant: 

'     (i)lftbe^ctiialtcitaloost8  0f 
aet^isitionliBubflitantial  rdkabilitation. 
acquisition  and  Rehabilitation,  or 
iiloderate  ne^bilitation.:aie  kas  than 
1h»:fa9tal.oc|Ma' anticipated  iiHha 
apphcatiojK  or       . 
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(ii)  If  proposed  abquisitioa  or 
rehabilitation  activities  are  not  begun  or 
completed  within  a  reasonfible  time 
after  selection. 

(2)  If.  as  a  result  of  an  audit.  HUD 
determines  4hat  the  recipient  has 
expended  firnds  for  uses  that  are 
bieliglUe  under  this  part.  HUD  may 
a(Hu8t  OF  deobli^te  fundias  amounts,  as 

apj^priate,  to  recover  the  ineligible 
costs« 

(3)  The  grant  agreement  may  set  forth 
in  detail  other  drcumstances  under 
««M6hl(uid9  may  be  deoliUgated.'and 
tAm  s^ncfiiHis  may  be  iiBpoaed'" 

j4)HUDraay: 


:  (UReadverttaattteavailabUityof 
fimda  diat  have  been  dtobl^ted  under 
this  section  in  a.notice  of  fund 
availability  under  |  jMlJUO.  Jor 

(ii)  Reconsider  applications  that  were 
submitted  in  response  to  the  most 
recently  publidied  hoti«e  of  fund 
availability  and  select  api^eations  for 
funding  Widi  die  deoblii^ted  funds. 
Sudi  selections  wiU  be  made  in 
accbrdaifceiwith  {f  841.207-4)41;225. 

Date:  May  31. 18B8. 
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DEPARTMENT  OF  HOUSING  AND  ' 
URBAN  DEVELOPMENT 

Office  of  flw  AssMaht  Secretly  for 
Housiiiy   r6(Jeifll  Nowinf 
CofninlssiOfwr 

(Docket  Ma  M-M-IMt;  FR-2SM) 


Supporthr*  HoiNiDg  I 
Program—lnvBattoii  for  AfpMcatloas 

AOBicv:  Office  of  the  Assfstairt 
Secretary  for  Housing— Federal  Hewing 
Commissioner,  HUD. 
ACnoik  iavitatioii  for  Applicetkms. 


:  On  Febnuvy  Uh  IMS  (S3  PR 
2444).  HUD  published  a  notice 
announcing  the  availability  of  $30 
million  in  hmds  for  permanent  housing 
for  handicapped  homeiese  persons 
under  the  Supportive  Housing 
Demonstration  Program  authorized 
under  Subtitle  C  of  Title  IV  of  the 
Stewart  B^MidGnney  Homeless 
Assistance  Act  (Pub^  L 100-77, 
approved  July  22,- 1987).  Because  HUD 
did  not  receive  a  sufficient  number  of 
applications  to  use  the  entire  $30 million 
available  for  permanent  housing,  this 
notice  invites  additional  applications  for 
thefHogram.  '       =  .  r- i  =  -n'^  ■tt   -.^h;.- 

cwtc  MW8  OATC  This  Bofee  is  etfeCTv^ 
June  24. 1968. 

Applications  for  assistance  for 
permanent  housing  for  handicapped 
homeless  persons  are  due  Aiigust  30, 
1988. 

KM  RmTNOI  INFORMATipN  CONTAQt: 

Morris  Bourne,  director,  Translfianel 
Housing  Development  Staff«  Depculment 
of  Housing  and  Urban  DevelopmenlU 
Room  9141, 451  Seventh  Street.  SW.. 
Washington.  DC  20410.  telephone  (202) 
755-90715  or  755-1520.  Hearing  or  speech: 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  420-0015.  (Theee 
telephone  numbers  are  not  t<^l-hee;) 
SUPflSWCNTAIIV  MraMUTKM: 

L  Background 

On  February  16. 1988  (53  FR  2444). 
HUD  published  a  notice  announcing  the 
availability  of  funds  for  permaaent 
housing  for  handicapped  hosieless 
persons  under  the  Sk^tj^rtivl  Housiiig 
Demons^tion  Prograin  authorized 
under  Subtitle  C  Of  TKle  IV  of  tiie 
Stewart  B.  McKiiiney  Homeless 
Assistance  Act  (Pub..L  100^77.  •   .Jr-.,--»--: 
approved  lulyJSi  1987).  The  notice  [.  '     ., 
announced  the  availabUity  of  $30  million 
in  funds  for  permanent  housing  foe, 
handicapped  homeles*  persons.  $li5  ■ 
million  of4hese  binds  were  set  aside  for 
this  housing  in  the  Supplemental 
Appropriattons  Actt  1967  (Pub.  L.  100-71. 
approved  julyll^  1967)  and  $15  nilUoa. . 


of  these  funds  were  set  aside  fbttUa 
housing  in  the  Dej^ttment  of  Homttlng 
and  Urban  development — bdepeadenl 
Agencies  Appropriations  Apt.  1988  (PUb. 
L.  100-202,  approved  December  22, 
1987). 

The  deadline  for  appficatione  for 
permanenl  iMOrtRg  for  handicapped  ' 
homeless.  patsoM  waa  set  aa  Mwcb  SI. 
1988^  HUD  dU  not  raoalv*  a  I 


nuMber  oi  appBeaBona  by  tka  Hair  >  31, 
1988  deadline  to  expend  the  $30  mUlon 
in  badaavailpUa  for  thaptogiMan. 
^ftproKimatalv  JtZS  BsiUioB  jeBMin* 
avaHaUe  Cat  iJia  program. . 

HUD  cenduBteda  survey  to  dpfermlBe 
why  some  States  did  not  a^ily  tot 
funds,  and  why^otftwrs  dM  not  submft  a 
^ater  number  of  applications.  Hie 
results  of  this  survey  indicate  that  the 
lack  of  sufficient  time  to  prepare 
applications  was  a  major  contributing 
foctor.  According,  {he'Depbrtinent  has 
encouraged  eontimied  efforts  to  deveh^ 
applications  and  his  notified  all  Stdte 
governors  and  tiie  MayOr  of  the  District 
of  Columbia  that  they  will  hav^  an   • 
opportuaity  to  apply  for  the  rematadag  ; 
funds  fbliowtng  the  review  and  selection 
of  applications  received  by  March  31. 
1968.  Today's  notice^vitet  additional 
applications  for  permanent  housing  for 
handicapped  homeless  persons. 

n.  Appikatloo  procedures 

The  February  16. 1968  notice 
described  the  requirements  that  would 
govern  the  selection  of  appfications  and 
the  use  of  fends  for  permanent  housing 
for  handicajpped  homeless  persons. 
These  requirements  are  those  contained 
in  the  proposed  rule  governing 
pcfrmanent  housing  for  handicapped 
homeless  persons  (proposed  Part  841) 
published  October  2R,  1987  (52  FR 
39965-39874).  (The  February  16, 1988 
notice  also  modified  these  procedures  to 
permit  HUD  to  coAduct  an 
environmental  review  simultaneously 
with  the  review  of  appBcation  threshold ' 
requirements.)  Interested  pers<His  are 
advised  to  consult  these  dociimentt  for 
specific-jMogram  requiremento.  - 
(Elsewheta  in  today's  Federal  Register, 
HUD  has  pubttsbed  a  fiital  nde 
governing  the  8unx>rtive  Housing 
Demonstration  Prograok  including 
permanent  hoasingfor  hencficapped 
homakms  parsons.  The  effective  date  of 
tiie^fioal  n|le  is  Septonber  1. 1988. 
Coasequfady,.  tiie  final  nde  wiU  not 
gpyefn:the  aubmission  of  applications. 
uhdEeri^iji-TOttcel) 

'  HUD  develf^ed  a  two-part 
application  package  prescribing  the  ■■ .  .■. 
.  information  that  appbcants  (/.&.  Stat») 
must  submit  on  behalf  of  project 
sponsors  (/.a.,  private  nonprofit 
organicatioBs).  ThiapadcagA  was  aant  to 


all  State  goueiDora  aad.tlM^  Mayor  of  the 
District  of  GolaBihia  in HscaiBbei  VB» 
with.  instructioDS.  to  rtesigpiela  a  State 
agency  to  coordinate IhaappJioatioB  . 
process.  Miaor  modification*  are  being 
made  to  the  application  package  These 
modifications  have  no  effect  on  the 
prelimiaary  development  of 
appBcatioos.  The  mo(fified  application 
package  will  be  sent  to  (he  designated 
State  agencies  as  soon  as  H  is  available. 
An  inteicafw!  private  nonprofit 

I  an  apfMcalfoR 


teiephoaa  ■aaker  of  ( 

in  the  appropriate  State  i 

obtained  by  calling  (202)  755-^1520  or 

755-9075.  Hearing  or  q)eecb*ia)paired 

Individoals  may  call  HlTO's  TDD 

number  (2aZj)426-O0lS.  (Tliese  tetfe)riione 

nuflidbeia  a^'not  totf'free.^     ; 

Applicat^ns  nuist  be  op<tiie.  form 
prescribed  by  HUD^  Applicants  will  be 
required  to  submit  two  copies  of  their 
applicati<m  to  the  Department  of 
Housing  and  Urban  Development,  Room 
9141. 4S1  Seventh  Street  8VV. 
WashlMton,  D.C  2D4ia  and  one  conr  of 
the  appUcatipa  to  the  DicactOrof '  .:.,^;/;^ 
Housing  in  the  appropriate  HUD  field 
office,  by  5:15  pjn.  (RD.T:)  Aiigust  30, 
196iB.  AniUcations  that  Are  received 
after  this  date  and  time  will  be  rejected. 

Following  the  expiration  of  the  August 
38, 1988  deadline^  HUD  Headquarters 
will  review,  rate  and  rank  the 
applications  oonaistettt  with  ite 
announced  procedurea,  HUP  will  piake 
and  andOimce  its  final  s^lOcttbns  a» 
soon  as  possible  following  the 
submission  of  applications. 

IILOtlMr  Matters  ■ 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  nas 
been  made  in  acoordlance  with  HUD 
regulations  at  24CFR  Part  SO,  ifdhich  . 
implement  secticm  102(2)(Q  of  tlie 
National  Environm«ital  PoUcw  Act  of 
1980.  The  Finding  of  No  Kgnificant 
Impact  is  availaUe  for  public  inflection 
during  regular  business  boura  in  the 
Otficeof  tlteRulea  DotskOt  Cleik.  Office 
of  the  Geniaral  Counsel  Departoient  of 
Housing  and  Urban  Development  Room 
18278. 4B1  Seventh  Street  SW.. 
WasUngtoii.  DC  2Mia 

The  information  coHectioft  -   -"'  • 
requiremente  contained  in  this  notice-   ': 
have  been  aubmltted  to  the  Office  of 
Managementand  Budget  forreview     . 
under 'the  provisions  of 'titf  Paperwdrlr  ' 
Reduction  Act  of  196a(4«  U.S.C.  $801- 
3520).  Eteewherein  today's  issue  ofthe 
Fadaral  Regbtar.  tha  Depaitment  has 
publidied  a  separate  doeument  which 
indudeaanexamplaoftfaeappttcation  - 


.i^iyi^i.kji..; 
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padwge  aM  related  instnictions,  and 
notifies  Uif  pubUc  that  HUD  has 


requested 

theinfoi 

Interested 

coraioenta 

requiremi 


ted  review  by  OMB  of 

collection  requirements. 

rsons  are  invited  to  submit 

the  information  collection 

in  accordance  with  the 


procedurettset  forth  in  that  document. 


No  personimay  be  subjected  to  penalty 
for  faihire  Ip  comply  with  the 
informatio  i  collection  requirements 
until  the  n  quirements  have  bmn 
approved  i  ihd  aiMigned  an  OMB  control 
number.  T  ns  OMS  control  number  jwhen 
assigned  w|ll  be  annouhoed  in  the 
Federal 

The  Catalog  of  Federal  Domestic 
Assistancf  |;irogram  number  is  14:178. 

Aulhorilyi  [ntle  IV,  Subtitle  C  of  the 
Stewart  &  McKinney  Homeless  Assistance 
Act.  Pub.  L 1100-77,  approved  July  22. 1M7: 
sec-  7(d)  of  the  Department  of  Hottsii«  and 
Urban  Devddpment  Act  (42  U.S.C  3536(d)). 

Dated:  juaeiA,  1968. 

Issios  E.  Scyfwinhenai. 

General  D^tyAsBistant  Secretary  for 
Housing— fweral  Heuiing  Commiashnera. 

(FR  Doc.  8»Tl428e  Filed  6-23-68: 8}46  am] 

'MUMQCOOCjWtMl 


OffiCM  Of  ikiminltlration 


NollMoftliiMiiinionof 

I  COMdiOfl  to  OMB 


AOmcv:  0)^ce  of  Administration.  HUD. 
Acnott:  Ndlce.  

R  trhe  proposed  information 


collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
expeiUted  nview.  as  required  by  die 
Paperwork!  deduction  Act.  The 
Department  ii  soliciting  public 
comments  op  the  subject  proftosal. 

ADONUt:  ^erested  prasons  are  invited 
to  suinnit  cldomieilts  regarding  this 
proposal  byljuly  1,  ig8&  Comttients 
should  refer  to  the  proposal  by  name 
and.  should  pe  sent  to: 
John  Allisob.  OMB  Desk  Officer.  Office 

of  Mana^^ent  and  Budget.  New 

Executive  Office  Building. 

Washinslbn.  DC  20503. 


KTION  CONTACTS 
David  S.  Cnlity.  Reports  Management 
Officer.  Debartment  of  Housing  and 
Urban  DeykopmenU  451 7th  Street. 
Southwestlwashington.  DC  20410. 
telephone  Q2D2)  755-«06a  This  is  not  a 
toU-free  mM»ber.  Copies  of  the  proposed 
forms  and  fiber  available  doounents 
submitted  li  >  OMB  may  be  obtained 
from  Mr.  G  mty. 


•UPMMINTAIIV  mtoimation:  The  ' 
Department  has  submitted  the  proposal 
for  the  collection  of  biformation.  as 
described  below,  to  OMB  for  expedited 
review,  as  required  by  the  Paperwork 
Reduction  Act  (44  U.8.C  Chapter  35^  It 
is  also  requested  that  CMffi  con^ete  its 
review  writhin  seven  days. 

The  Notice  lists  the  fdlowing 
informatien:  (1)11m  title  of  the 
faifonnation  collection  proposal:  (2)  the 
office  of  the  agency  to  colleet  the 
information:  i3)  the  description  of  the 
need  for  the  informaflpa  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  apidicable:  (5)  what  members 
of  die  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissi(His  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours' 
needed  to  prepare  the  hiformation 
submission  including  number  of 
respondents,  frvquem^  of  response,  and 
hours  of  response:  (8)  whether  die 
proposal  is  new  or  an  extension, 
reuisti^ement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the  . 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

AodMrity:  Section  3aJ[l7  of  the  Paperwork 
Reduction  Act  44  U.&C  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  UJS.C.  3538(d) 

■     Date:  June  17, 1968. 

JolwT.Miitphy. 

Director,  biformation  Policy  and  Kkwagement 
Division. 

Notice  of  Submissiaa  of  Proposed 
Infoimatton  CoUectkm  to  OMB 

Proposal:  Supportive  Housing 
Demonstration  Program;  Permanent 
Housing  for  the  Handicapped  Homeless 
Application  Package. 

Q^ce- Housing. 

Description  of  the  Need  for  the 
information  and  Its  Propaaed  Use:  This 
program  Is  necessary  to  allow  HUD  to 
determine  the  eligibibty  of  private 
nonprofit  organizations  or  governmental 
entities  to  receive  funtttng  under  the 
demonstration  program.  It  is  needed  to 
assess  the  relative  capability  of  these 
organizations  to  operate  housing  and 
supportive  services  for  the  handicapped 
homeless  population  to  be  served. 

Form  Number  None. 

Respondents:  State  or  Local   , 
Governments  and  Non-Profit 
Institutions. 

Frequency  trf  Submission:  On 
Occasion. 


Reporting  Burden: 

■ 

Numtw 

resftm^- 

enta ; 

Fra- 
quency 

01 

iponae 

Houn 

••• 
■ponae 

Bufden 
hour* 

HS6 
irinMionM 

H8Q.._.- — 
ToM  bintan„._ 

125 

275 
400 

1 

1 
1 

45 

45 
45 

6.626 

12.375 
18.000 

Total  estimated  burden  hours:  18,000, 

Status;  Jlevision. 

Contact:  Morris  Bourne.  HUD.  (202) 
755-8075:  lohn  Allisoii,  OMB.  (202)  395- 
688a 

A}te:Iunel5.198& 

Supporting  Statement— Supportive 
Hoiuiag  DMnaastratloa  Program- 
Notice  of  Final  Rule  OMB  2502-0361 

A.  Justification 

1.  Subtitle  C  of  Title  IV  of  the  Stewart 
E  McKinney  Homeless  Assistance  Act 
(Pub.  L 100-77.  approved  July  22. 1987) 
directed  HUD  to  carry  out  a  Supportive 
Housing  Demonstration  Program  to 
develop  innovative  approaches  for 
providing  housing  and  supportive 
services  for  homeless  persons  through 
two  components:  transitional  housing, 
by  facilitating  the  movement  of 
homeless  individuals  to  independent 
living,  and  permanent  housing  for 
homeless  handicamied  persons. 

The  information  sou^t  from  potential 
applicants  for  tiiis  program  in  the  final 
rule  is  necessary  to  permit  HUD  to 
determine  which  organizations  seeking 
funding  under  the  demonstration  are 
eligible  to  participate  and  have  the 
capacity  to  carry  out  the  activities  under 
the  demonstration  as  required  by 
statute. 

2.  HUD  Headquarters  staff  will  use 
the  information  to  establish  the 
eligibility  of  applicants  (or  project 
sponsora)  to  participate  in  die 

'  demonstration  and  to  a88e8s.'as 
required  by  law: 

1.  tiie  financial  responsibility  of  the 
applicant;  . 

2.  the  abiiity  of  the  applicant  (or 
project  sponsor)  to  develop  and 
operate  the  housing  and  to  provide  or 
coordinate  supportive  «ervices  for  the 
residents  of  the  housing; 

3.  the  innovative  quality  of  the 
applicant's  proposal,  and 

4.  the  need  for  the  housing  and 
supportive  services  in  the  area  to  be 
served. 

These  assessments  are  necessary  to 
allow  HUD  to  determine  the  relative 
merits  of  each  proposal,  rank  them 
against  each  other,  and  ultimately  select 
applications  for  firadiQg.  HUD  would  be 
unable  to  assure  diat  it  met  the  statutory 

/ 
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requirements  for  selecting  recipients  for 
assistance  under  this  program  if  it  did 
not  collect  tke  reqoested  information. 

3.  The  use  of  improved  inlormation 
technology  to  mkice  burden  was  not 
considered  because  of  the  relatively 
small  number  of  an>Ucants  for  the 
demonstration  program  and  the  one- 
tiaie  nature  of  the  infiormation  requests 
for  respondents. 

4.  We  have  bee»  imabie  to  identify 
any  requests  for  iofonBatioo  which 
duplicate  the  burden  for  thu 
doctuMntalkm. 

i.  No  similar  information  avaSaUe 
from  any  source. 

6.  We  have  examined  the  iofonnation 
requested  to  ensure  that  it  is  the 
minimum  anoont  necessary  to  select  the 
applicants  ia  accordance  wtth  the 
statutory  directives,  and  to  assure  the 
avoidance  of  fraud,  waste  and 
mismanagement  in  the  operation  of  the 
progiram. 

7.  Appltcatfons  are  snbmitted 
occasionaUy.  based  upon  appropriation 
of  fcmds  lor  the  demonstration  program. 

8.  There  are  no  known  cirtnunstances 
that  require  tfie  collection  of  iofbrmation 
to  be  iuConsisfent  wMitfae  guidelines  of 
SCmi320La 

9.  HUD  program  officials  conducted 
Ave  meetings  witfi  homeless  care 
providers  natd  other  gnnips  and 
individuals  to  obtain  their  views  on 
transitional  housing  before  final 
developfRent  of  the  guidtilines.  Also,  the 
puofic  was  given  an  opportmrity  to 
comment  on  the  proposed  mte  which 
was  published  in  the  Pednal  Register  on 
October  20.  tSB7.  The  Interagency 
Cound!  on  the  Honicless  which  is 
respt^'isfble  for  reviewing  and 


nonitonng  Federal  progranu  to  assist 
the  homdess.  !ia»Bn  opportuaity  to 
comment  on  both  components  of  Ike 
Suf^ortive  fiousing  Demonstration 
Program.  In  additioa  the  Department 
has  consulted  with  tfie  National 
Assodation  of  State  Mental  Health 
Program  Directors,  the  Mental  Health 
Law  Proicct.  and  the  National  Msital 
Health  Asaodnttaa  sfiecfflcatty  on  the 
permaneal  housiBg  component 

10.  Thi*  infonaatioa  cottaclicn  wmdd 
not  contaia  pefsooal  it^onaation  that 
would  reqaire  aa  asswaoce  of 
confidentiality. 

11.  The  Rnal  nafe  does  not  contain 
requests  for  infonaation  of  a  sensitive 
nature. 

12.  The  costs  to  the  federal 
government  will  consist  primarily  of 
personnel  costa  involved  in 
Headquarters  review  of  the  applications 
in  order  to  select  redpieiits  of 
supportive  bousing  demonstration  fund& 
Headquarters  revievr  should  take 
approximately  8  hours  for  each 
appUcation,  with  a  total  review  time  for 
the  estimated  400  applications  of  3200 
hours.  Cbst  estimated  to  be:  GS-tl  at 
$13/honrx320(t  hours  =  $41,60a 

The  dollar  cost  to  the  appRcaol  in 
developing  the  application  is  expected 
to  be  minimal,  since  most  of  the 
applicants  are  expected  to  be 
governmental  entities  and  private 
nonprofit  pcg^zations.  where  the 
activities  necessary  to  develop  the 
application  will  be  dona  on  a  pro  bmo 
basis,  the  cost  would  be  estiantfad  at 
$10/hour  X  ISjOOO  hoars  ^ftaaSOa 

13.  We  estimate  that  approximately 
400  organizations  will  submit 
applicdUoaa  lor  {Mt1iei|»yoD  hi  tbie 


demonstratioa  progran  (ie.  275  for 
tiansitianal  houaiag.  125  for  pekaianent 
hoiiaiag).  Applicants  aritl  require 
appioxiBJHtaly  18  hoMis  time  to 
n^otiate  with  and  aecure  sapport  lor 
their  prap'am  boai  socibI  service 
agencies  and  appcoKisBat^y  24  hour  will 
be  required  to  develop  the  a|q>licatien 
itself  and  estimate  one  hour  for  filiag  of 
any  infbnaatioD  k>  naialaia  accurate 
records.  Tbat^  estiaiated  average  burden 
hours  for  ieach  ^>pUca[tion  ie  45  hours. 

14.  The  SuppleBeotal  Appropriation 
Act  of  1967  (Pub.  L 100-71.  approved 
July  11, 1987)  appropriated  $80  million 
for  the  Supportive  Hoasing 
Demonstration  Prograat:  a 
reauthorization,  with  amendments,  of 
funds  ($15  rniUiod)  for  Thmeitional 
Heasingi  and  flew  fanSnglSlS  million) 
for  permanent  hotwhjg  for  handScapped 
homeless  pesons.  The  l>epartment  of 
Housing  and  Urban  Devet(H>ment- 
Independent  Agendes  Appropriation 
Act.  1988  (Pub.  L  109-ae;  approved 
Deceariier  22. 18B7)  (Hacal  Yaar-lSW 
Appropriatieiia  Act)  appreprtated  an 
additional  $65  aalUoa  ia  faiids  for  the 
Supportive  Housing  Denumsbation 
Program:  $7S0,(X)0  for  the  Interagency 
Council  on  the  Homeless,  $49.25  million 
for  transitional  henslwg.  aad  $15  aaUion 
for  permanent  housing.  Burden  hours, 
therefore,  have  been  increased  due  to 
additional  collection  of  information  for 
distribtUioa  of  new  ftmding  uadar  tha- 
demonstiafioBprQ9aas.VV^esttaiaita  - ' 
that  the  new  funding  «vill  allow  an 
addUJooal  75  appHcanta  far  Iransitjonal 
housing  and  SO  for  permaaeal  bousing. 

15.  This  uifmuiatiuii  win  not  be 
pubMied  for  etatisileat  Hsei 
Muan  cooE  «2i»-«f-a 


UMl 


U.S.  DEPARIMEin!  OF  HCXISING  AMD  URBAN  DEVQjQPMair 
PERMANENT  BOOSING  PR0(2»M  FOR  TOE  HANDICAPPED  IOMH£SS 

APPLICATiai  PACKAGE 

•narik  ycjiji  for  your  interest  in  the  Permanent  Housing  Program  for 
Handicapped  Hooeless  Persons  (Permanent  ifausing  Program).    This 
AppIicaUon  Package  specifies  application  requirements  and  lust  be  used  in 
conjunction  with  the  Proposed  Rule  published  in  the  Federal  Reoister  en 
October  ^6,  1987.  ^^^ 


DIRECTIONS;  The  Governor  must  designate  a  State  agency  to  coordinate  the 
devel^int  of  the  application  package(s).  Coordination  will  involve  the 
followiiw  stqps: 


1. 

2. 

3. 

4. 
5. 
6. 


notifying  private.  noi>-profit  organizations  of  the  availabiliw 
of  funds  through  the  Permanent  Hcxising  Program; 

making  copies  of  the  application  package  available  to  potential 
project  sponsors; 

establishing  an  interim  deadline  for  project  sponsors  to  sidaait 
their  applications  to  the  State  agaicy; 

reviewing  the  project  sponsors'  applicaticns; 

ooapleting  «ach  application  padcage; 

forwarding  all  the  eypplication  packages  to  HUD  by  August  30, 
1988.  — * 


■nje  Application  Package  consists  of  two  parts:  Part  I  contains  EsAubits  1 
through  7  vftuch  lust  be  ocapleted  by  the  Applicant  (State)  and  Part  II 
contains  Esdiibits  1  throu^  8  which  most  be  coopleted  by  the  Project 
Sponsor.  The  designated  State  agency  may  add  additional  EAibits  to  Part 
II  of  tl»^  application  if  necessary  to  complete  certain  Esdiibits  in  Part  I. 
An  entii^^  application  (Part  I  and  Part  H  (except  for  Esdiibit  8  and 
additioriiO.  Exhibits  required  by  the  State) )  aust  be  submitted  to  HUD  by 
the  State  en  behalf  of  each  Project  ^xxisor. 
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APPLIcanON  FORMBT;    Applications  nost  be  e^rqpriately  bound  with 

E^^iibits  tabbed. and  mad3ered  as  shown  in  this 
padcage. 

NUMBEai  OF  COPIES  REXyJIRED:    One  signed  original  and  two  copies 

SUBMIT  TOE  ORIGINRL  AND  OWE  OOPY  TOt  * 

Transitioned  Housing  Developnent  Staff 

DqpartBient  of  Bousing  and  Urban  Development 

RDom  9141 

451  Seventh  St.,  SW 

Washingtxxn,  D.C.  20410 

SUBMIT  THE  SEOOMD  OOPY  TO; 

TUne  Director  of  Housing  in  the  appropriate  HUD  Field  Office. 
If  you  are  not  sure  of  the  correct  HUD  Field  Office  for 
the  area  in  which  your  |«oject  is  located,  please  call 
the  appropriate  HUD  Regioned  Homeless  Coordinator} 


Region   City 


I 

II 

III 

IV 

V 

VI 

VII 

VIII 

DC 

X 

DEADLINE: 


Boston 

New  ^fork 

Philadelphia 

Atlanta 

Qiicago 

Ft.  Worth 

Kansas  City 

Denver 

San  Francisco 

Seattle 


tfajpe 

Robert  Yablonskie 
Ira  tfeiner 
George  Dulc6s. 
Charles  Clark 
Ann  Sciierrieb 
Nancy  WaLttox 
MEUTcda  Presl^ 
Peter  Dowhs 
Kay  Valory 
Robert  Scalia 


Tel^jhone  # 

617-565-5285 
212-264-4705 
215-597-2860 
404-351-4113 
312-353-5957 
817-885-5483 
816-374-2664 
303-844^959 
415-556-4752 
206-442-4610 


Applications  (Part  I  and  Part  II)  niist  be  gebelved  at  tt*e 

HUD  Central  Office  (address  above)  by  5:15  PM  DOT  Tuesday, 
August  30,  1988.  . 

QJESncxiS:    Contact  the  Transit ibnal  Bousing  Devielopieht  Staff  at 

(202)  755-9075  or  1520.     Ihdse  are  not  toll-free  nunbers. 


■..■•»*■ 


*•■■- 


UMI 
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STMUS  or  APPLICftTIOJ:    No  infonnation  will  be  released  by  HUD  regarding 

the  processing  status  of  an  application  until 
funding  announcements  are  made. 

TQn!flJI\ii  ANDKXNCPIEWr  OF  SEUX^TIONS;     August  30/  1988. 


TABLE  OF  OOWTEtfrS 
Applicaiion  Receipt  Fonti 

Description  of  Required  Sections  and  Eidiibits: 
APPLICAOT  (STATE) 


ription  < 
P3MT  It 


Seijr^ion  A  -  Applicant  Infonoation  -  Es^ibits  1  and  2 
St^bdard  Porn  424 

Se^ion  B  -  Prqposed  Housing  and  Suisportive  Services  -  Eschibit  3 
Se<^ion  C  -  Certifications  -  Eadiibits  4,  5,  6 
Fofnaats  for  Esdiibits  4,  5,  6 
Se<stion  D  -  Financial  -  E^iiibit  8 
its  for  Exhibits  8-1,  8-2 

II:  PROJECT  SPONSOR  , 


Section  A  -  Project  S^msor  Infocnation  -  E4)ibits  1,2 
Section  B  -  Proposed  Housing  and  Sii^iportive  Services  -  Exhibits  3, 
4,  5 

Section  C  -  Certifications  -  EJdiibits  6,  7 
Fonats  for  E^diibits  6,  7 
Section  D  -  Financial  -  Eadiibit  8 

Prqposed  Role  and  Announcement  of  Fund  Availability  (October  26,  1987) 
Invitation  for  Applications 
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APPLICATION  RECEIPT  FOBM 


DIRECTIONS: 


If  you  wish  to  receive  written  verification  that  your  application  was 
<.    received  in  the  HUD  Office  by  5:15  P.M.  DST  on  Tuesday,  August  30,  1988, 
type  or  print  your  name  and  address  in  the  block  provided  and  include  this 
foaa  en  the  top  of  your  originally  signed  application.  Hie  bottom  portion 
will  be  ooopleted  by  HUD  and  returned  to  you. 


THIS  PORnCW  Willi  BE  aDH»IJEraD  ro  HUD 

This  is  to  verify  that  your  application  wais  received  in  the  iXA)  C^fice  by^ 
5:15  P.M.  DST  on  Tuesday,  August  30,  1988. 


The  following  nuaftsers  have  been  assigned  to  your  a^licationst 


UMI 


NAME  OF  PROJECT  SPONSOR 


NUMBER 


.               -         ^                      -."            •■• 

/.{•■  "iji.'  >.-■; 

■    .  ■ 

-    •_    '  .*    '.  ■s- 

-,:■'*•'    ~  ;  •■  - 

■          "          ■                         "               ■                                      :    .      ,    ':'.     -                     ■ 

■;::.■■•■■     ...■■■    '    . 

■*.  ■' 

•  ;  ,             #    s  - 

J-''^:yr~-i 


i-   .v 


•  -  -   4   * 


,.1;l.';y-:ji,;  *;^-i--^«-3/  ..'■;.►.  ..:■  r^'.'f 


'■ "?  *  .*•>  • 


O.-t^*!*, 


"^  i."^t;-3'  Vli-T 


Exhib^it 
Kufeben 


PART  I  -  APPLICANT  (STATE) 


DIRECttOtVS:  The  State  must  submit  to  HUD  one  application 

(Parts  I  and  II)  on  l>ehal£  of  each  project  sponsor 
within  the  State.   The  State  nust  coi^Iete  Part  I, 
Exhibits  1  through  7.   If  the  state  is  submitting 
V#ore  than  one  application  the  state  must  provide  one 
•^original  Part  I  with  the  first  application  and  a  copy. 
■  of  Part  I  nfith  each  additional  application.  The 
^;projieetr  fapQB90«  will  complete  Part  11,  B^chiblts  i .  >nv4 
-'  ^through  "St  i»la»  any:  additional  Bzhi:bi4:s  the  State  may 
"Xequire*-  ' 


i-r'.^'-'. 


i  «. 


.■!.vi^ji:> 


Ij 


SECTION  A  -  APPLICANT  INFORMATION 


Description.   . 

Letter  of  .Par»ielpatioo(«u*t  toe  si^^d  by  the  <3overnor) 
'•^nelode  the  following*  '  ' ' 

•^i;  brief  description  of  each  application  identified  by 
.^li,  P»;oject  fppn«?or  jMune  iin<?:\^         structures, 
handicapped  population  to  be  served,  number  of 
I  residents  per  structure,  amount  and  type  of 
:  assistance  requested}.-, 

l>«i  evidence  that  there  is  an  unmet  need  for  the 

:  proposed  permanent  housing  in  the  location  to  be 
.-served  (i.e.,  estimates  of  unmet  demand,  present 
. ;  .  need,  projections  of  future  need)  and  that  this  need 
is  likely  to  continue  throughout  the  term  of  the 
applicant's  commitment  to  HUD. 


.^C^: 


--.-i;a. 


'^V. 


brief  deacript ion  of  the  S.ti^te's  efforts  to  provide 
^lipusing:  and  supportive  services  to  the  handicapped  ~: 
..homeless  popuXatioi^.  .  ... 


"*•> 


,;^,M..^.v..  •aiiJ^As^aaent  Qf .  how  the  proposed  project,  would^  meet 
*^^-*v«r  •^*»^.  «e«4a  of  th]e  handicapped  hcM|eless  population  in 
the  State. 

e.  a  description  of  the  innovative  quality  of  each 
application  identified  by  project  sponsor  name 
proposal  including  how  it  uses  a  new  or  unusual 
approach  that  holds  promise  of  success>fully 
providing  permanent  housing  and  supportive  services 
to  the  residents  of  the  project. 
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Exhibit 

Number 


;  .  TV----  ■ 


Description 

f.  Designation  of  the  State  agency  Whose  primary 
responsibility  is  the  provision  of  services  to 
handicapped  persons  and  who  will  assist  the  State 
housing  finance  agency  in  fulfilling  the  State 
responsibilities  under  Subtitle  C  of  Title  IV  of  the 
Stewart  B.  McKinney  Homeless  Assistance  Act,  Pub.  L. 
100-77.   (If  this  agency  will  not  be  responsible  for 
the  overall  administration  of  this  jpipograii',  the 
applicant  nu jst  also  designate  the  administering 
agepcy  including  the  name,  address  and  telephone 

.  nuBiber  of  contact  person.) 

the  (title  of  official  in  charge;  of  the  agency  names 
above  to  whom  the  delegation  is  being  given)  is 
authorized  to  execute  the  certifications  rec|ulred  by 
Exhibits  2,4, S  and  9  of  the  application  fot  funds 
under  the  permanent  housing  component  b£  the 
Sui^ortive  Housing  Demonstration  Program.   I  certify 
that  this  delegation  of  authority  Is  authorized  by 
the  laws  of  the  State  of  ■     . 

g.  Committment  of .  matching  funds  *  (The  amount  of  KJD 
aseifBtance  provided  mast  be  Mitcdied  with  at  least  an. 
equal  amount  of  state  or  local  government  funds  that 
will  be  used  solely  for  acquisition  and/or 
rehabilitation*  At  least  50  percent  of  thie  match 
must  be  state  government  funds*)- 

1.  identify,  per  project  sponsor,  the  amount  of 

state  government  funds  that  will  be  oo«mitted  to 
match  the  amount  of  HUD  funds  requested  plus  the 
extent  to  which  it  will  supplement  the  required 
match  with  additional  state  funding. 

2.  if  the  iitat:e  cannot  commit  at  least  half  of  the 
iftatching  contribution,  it  must  request  a  waiver 

*n^^  u  of  Section  841.125  (a)(2)  of  the  Proposed  Rule 
'   '  for  the  Supportive  Housing  Demonstration  Program 
published. in  the  Federal  Register  on  October  26, 
;>jyv^  1987.  .  In  requeeting  a  traiver«  demonstrate  the 

r  ■*-*  v; -;<••  followingx-— •  ;       ■  ■V'>-\r'---':;i-f^<\       -.-fw^*'-, ' 

;,-.  it;^  is  ei^^;er  iencing  a  sctvere  financial  hardship 
ri-^i^l^K^:  that  aaliee  -it  unable  to  provide-SO  pearcent  of 
.  V.  o:« the.  matching  contribution,  anA,;.-..-.- 

.    *  th&t  local -governments  of  "the  area  to  be 
served  by  t^he  prolect  U)  wiai  contribute 
additional  .fuod«  in  an  aggregate  amount  equal 

-to  the  amount  of  the  State  oontributicm  that 

-may  be  a. waivered  by  HUDi 


UMI 
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Exhib 
Numbe 


ibit 


■fc 


Description 

3   If  the  local  government  will  be  providing  a 
portion  or  all  of  the  required  matching 
contribution,  provide  a  letter  of  committment 

from  each  local  government  source,  indicating 
the  amount  of  funds  being  committed. 

h.   an  assurance  that  the  state  will  promptly  transmit 
both  the  Federal  and  State  asistance  for  this 
procfram  ;to  the  project  sponsor  and  will  facilitate 
the  prbyision  of  necessary  supportive  services  to 
the  residents  of  the  project. 

i.   a  statement  certifying  that  the  submission  of  the 
application  is  authorized  under  State  law,  and  that 
the  State  has  the  legal  authority  to  participate  in 
the  program  in  accordance  with  program  requirements 
:  and  the  requirements  of  other  applicable  Federal 
law. 


Signature  of  Governor 


Standard  Form  424  -•  V:       ,.v  v . 

Complete  blocks  4,  1,   8,  9,  10,  13,  15,  16,  and  23 

dtCTION  B  -  PROPOSED  HOUSING  AND  SUPPORTIVE  SERVICES 


NOTE: 


Site  Control  -  The  applicant  (State)  or  the 
project  sponsor  must  have  control  of  the  site 
(structure)  at  the  time  the  application  is 
submitted.   If  the  applicant  has  control  of  the 
site,  it  must  submit  Exhibit  3  (a  through  f). 
If  the  project  sponsor  has  3, control  of  the 
site,  the  applicrant  may  skip  Exhibit  4  (a 
through  f )  Which  must  then  be  included  by  the 
project  sponsor  as  Exhibit  4  (a  through  f )   in 
Part  II  of  the  application.  \    -^ 

If  more  than  one  site/structure  will  be  used  |>er 
project  sponsor.  Exhibit  3  (a  through  f)  must  be 
submitted  for  each  site/structure. 
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Exhibit 
Number 


3a 


Pescription 

Evidence  that  the  applicant  has  control  of  the  site 
(structure)  in  the  form  of: 

a*  option  agreement  to  purchase  or  lease 

b.   lease  agreement 

e.   contract  o£  sale 

4.   deed  or  other  proof  of  ownership 

e.  documentation  described  below  for 

acquis it icm  from  a  public  body  or  through 

eminent  domain 

Site  Control  Period 

Options  must,  at  a  minimum,  run  through  3-15-89. 

The  term  of  the  lease  must  be  adequate  to  cover  the 
required  10  year  operating  period  of  the  permanent 
housing  project. 

Site.  Acquired  from  Public  Bodies 

If  the  site  is  to  be  acquired  from  a  public  body, 
submit  evidence  that  the  public  body: 

a.  possesses  clear  title  or  an  option  to  purchase  or 
lease;  and, 

b.  lias  entered  into  a  legally  binding  written  agreement 
to  convey  the  site  to  the  applicant  upon  its 
notification  of  funding  uader  the  program. 


•  "♦  .  r '-S"*"*-"*-  * 


Site  Acquired  through  Eminent  Domain 

I*f  the  sit^  is  t:o  be  acquired  by  the  public  body  through 
the  eminent  domain  process, 

a.  the  action  must  be  coaqplete  by  7-15«88;  AND, 

b.  the  application  must  Include  a  copy  of  the  land 
disposition  agreement  or  a  resolution  from  the 
public  body  conveying  site  control  to  the 
applicant. 

Permissive  Zoning  -  Evidence  that  the  proposed  use  of 
the  site/ structure  is  currently  permisaible  under 
applicable  soning  ordinances,  regulations  or  approved 
variances  or  that  actions  necessary  to  make  it 
permissible  have  been  initiated  and  will  be  completed. 

Examples  of  such  evidence  are: 

•(ll;:  a  letter  from  the  son! ng  board  or  commission 
(2)   an  attorney's  opinion 

{3>  a  copy  of  the  aoning  ordinance  indicating  the 
proposed  use  is  permissible. 
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exhibiti 
Number 

3b 


3c 


3d 


3e 


3f 


Description 

Historical  Properties  -  Indication  whether  the  project 
will  involve  the  use  of,  or  be  adjacent  to,  a  historic 
property  and,  if  so,  identification  of  the  historic 
property.   This  information  should  be  obtained  fro*  the 
State  Historic  Preservation  Officer  (SHPO),  the  local 
government  or  any  local  historic  commission  or     j 
organization  and  a  copy  of  the  information  should  lie 
provided  in  this  exhibit. * 

Local  Government  Approval  -  Written  statement  from  the 
unit  of  general  local  government  in  which  the  proposed 
peiTmanent  housing  is  located,  indicating  that  the 
proposed  use  of  the  structure  and  site  is  not     i 
inconsistent  with  any  plan  the  looal  government  nay  have 
which  would  affect  the  use  of  the  structure  and  site  for 
permanent  housing.    = 

-If  a  written  response  was  not  received,  submit  a  copy  of 
your  letter  (requesting  the  local  government's  comments) 
as  this  exhibit.   If  the  response  is  received  prior  to 
12^15-88,  jlt^^  to  HUD. 

Narrative  description  of  the  building,  the  neighborhood 
and  the  proposed  rehabilitation.   Include  a  photograph 
of  the  building,  its  current  use,  and  the  estimated  cost 
of  the  rehabilitation. 

Appropriateness  of  the  propose  structorefs )  and 
gfte(8j. Demonstrate  that  the  proposed  structure(s)  and 
site(s)  are  appropriate  for  (1)  the  provision  of  housing 
and  supportive  services  in  a  suitable  non-institutional 
group  setting  and  (2)  for  the  handicapped  homeless 
population  to  be.  served. 

Development  schedule  -  Provide  an  estimated  date  for 
each  of  the  following:   transmittal  of  Fedetal  and  State 
funding  to  project  sponsor,  acquisition,  start-up  and 
completion  of  rehabilitation,  and  initial  occupancy^f 
project  (or  date  increased  level  of  services  begin). 


SECTION  C  -  CERTIFICATIONS 


5 
6 


Fair  Housing  and  Equal  Opportunity  Certifications  - 
complete  attached  format  identified  as  Exhibit  4. 

Applicant  Certifications  -  complete  attached  format 
identified  as  Exhibit  5. 

Certification  of  Consistency  with  Comprehensive  Homeless 
Assistance  Plan  (CHAP)  -  the  attached  format  identified 
as  Exhibit  6  must  be  completed  and  signed  by  the  public 
official  responsible  for  submitting  the  CHAP. 


^^'"^  R»MMfagbter/Voi.53.No.l227t^day.  Jwe  24. 1988  / 


Notices 


Exhibit  4 

;   ;^  APPLIXa^NT 

i  ■  ^^     FAIR  HOUSING  AND  EOUAL  O^PQIITUNITY  CERTIPICATIoilS 

The  Applicant  hereby  a^r^sftiid. certifies  that": 

(P  L^^ -8^3?^^  i;^  '^^^'^^  ^^  "^  ^^*  ^^^i^  Rig^*^«  Act  of  1964 
JP.I..  88-352)  and  regulations  pursuant  thereto  (Title  24  cpr  Par> 
l)  whach  states  that  no  person  in  the  United  States  shall  In  Itl 
ground  of  race,  color,  or  national  origin,  be  excluded  fi;« 
participation  in,  be  denied  the  benefi?s  ifror  Se  otherJfse 
subjected  to  discrimination  under  any  proqrim  or  ae?ivf^^  Jo.  v  v 
the  applicant  receives  financial  assis?Inc"  anS  will  i««J?!/V''^ 
take  any  measures  necessary  to  effectuate  this  fgreeieirdtth^ 
reference  to  the  real  property  and  structured)  ?hereln;hiSiL. 
provided  or  improved  with  the  aid  of  Federal  fi nanrf a?  ,o-t!^   ® 
extended  to  the  applicant,  this  assurancrshall  oWigate  the  ''''^ 
applicant,  or  in  the  case  of  any  transfer  i-^Ii.™-*      f 
period  during  which  the  real  P%pe"y'ln5%truct"e^)     used'"^" 
for  a  purpose  for  which  the  Federal  financial  aa«i«i«not?o 

•  ■     ,.  ....    1  -■,,•. 

Jo  !^^^L*^??^y  "^^^   '^^^^^   VI"  °f  the  Civil  Rights  Act  Of  1968 
(P.L.  90-284)  as  amended,  which  prohibits  disc?imiriat ion  in 
housing  on  the  basis  of  race,  color,  religion?  sS  or  national 
origin,  and  administer  its  programs  and  activities  ?ela?ino  ?o 
housing  in  a  manner  to  affirmatively  further  fair  houitng?^  ° 

^k^:^  ^^^^^^^^^^-^   relat:ri;c??i?[;. 
■  _  .        ^  •    I  ,  .   ■  ... 

It  win  comply  with  Executive  Order  11246  and  all  reaiiI»Hnn. 
pursuant  thereto  (42  CPR  Chapter  60-1),  which  ItatM^hatn^ 
person  shall  be  dlscri.lnated  against  On  tiftasfsSfMoe  color 
duii^o"?;-""  V   "''i™"!  O'isin  in  all  phases  of  eS^loJwAt     ' 

^?ipr.e'^n^?Sn"^?reSL^f  :^:^i~^^ 
l3l?llJ^^f'^helss^l?KI^?sis^^  =^'""  '^"'"^  w  s^ciLr  •""' 


UMI 


It  wilil comply  with  Section  3  of  the  Housing  and  Urban  Development 
Act  of  ).968,  as  amended  (12  U.S.C.  1701a),  and  regulations 
pursuarit  thereto  (24  CFR  PartHas),  whch  requires  that,  to  the 
greate^^  extent  feasible,  opportunities  for  training  and 
eraploynjfent  be  given  lower-income  residents  of  the  project  and 
contrac^ts  for  work  in  connection  with  the  project  be  awarded  to 
business  concerns  whch  are  located  in,  or  owned  in  substantial 
part  bj  persons  residing,  in  the  area  of  the  project. 

It  wili  comply  with  Section  504  of  the  Rehabilitation  Act  of  1973, 
as  amended  which  prohibits  discrimination  based  on  handicap  in 


federal 

It  will 

amendec 
and  act 


y  assisted  and  conducted  programs  and  activities. 

I  comply  with  the  Age  DiscrininatioD  Act  o£  1975,  as 

k   which  prohibits  discrimination  because  of  age  in  ideograms 

fvities  receiving  Federal  fiaaacial  assistance.   ^T^c^? 

[comply  with  Executive!  Orders  11625/12432,  and  12138, 
tate  jjrogtam  participants  shall  take  affirmative  action  to 
l^e  participation  by  businesses  owned  and  operated  by 
mi  nor  it^y  groups  and  wopen. 


It  will 
which  G 
encoura 


It  will 
housinc 
are  unf  > 
reli 


in  making  khcwh  the  availability  of  the  permanent 
establish  additional  procedures  wKen  intended  procedures 
kely  tp  rea<^  parsons  o£  aj:^  particular  race,  color, 
gic^fi,  sex  or  national  origin  who  may  qualify  for  admission. 


Signature 


Typed  Hame  and  Title 


Date 


;  ^>  '*<*'.•"', ';'»•' 


r-'-^'^i  A^-^VH,  ;.v.  r&'v 
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Exhibit  7 
APPLICANT  CERTIPICATI^NS 


(Other  than  Fair  Housing  i  Equal  Opportunity  Certifications 
which  are  in  Exhibit  4) 

The  Applicant  hereby  assures  and  certifies  that  it  will  c6iu>ly 
with  the  following;  : 


^l-;- 


.Vi»->^v-^^w^. 


3. 


4. 


5. 


6. 


t. 


8. 


It  will  ensxirft  that^  -the  f>ermanent  •  houe ing  project  •  is-  -**:^<-^ -x-^- 
operfet«d  in  accordance  with  the  prbVisidhs  Ih  the  Proposed 
Rule  published  in  the  Federal  Register  on  6ct6ber  2(6.  1987. 

The  proposed  permanent  housing  project  is  operationally 
feasible  and  will  provide  adequate  housing  and  supportive 
services  to  handicap>ped  homeless  persons. 

It  will  ensure  that  the  proposed  activities  will  not  hay^ 
caused  and  will  not  result  in  the  temporary  or  permanent   ' '  "• 
displacement  of  any  person  or  entity. 

It  will  ensure  that  the  supportive  servieei  Required  'fbtea<2h 
resident  upon  his  or  her  admission  to  the  permanent  housiAg 
^pro  jiB<it^-'are  -eoBttnuariy  ^Aiss^s^ed  ■  at  _^iropri-4te  ■  IntetyilaVv^^^^'r^^ ■^'^=:^': 

It  will  ensure  that  the  structure  identified ^h  thi¥  •    "'  — "^;V?f'  . 
application  ;is  used  as  permanent  houslhg  for  not  less  than  10  :P^^'^-'t-- 
years  f ollovdLng  its  iiiitial  occupancy  (or^ increased  -service  '-^'"'^s'"*--***^'^ 
delivery)  with  funding  under  this  program.       '  ■    ■'■r 

It  will  ensure  that  the  structure,  after  rehabilitation,  *fill  ' 

meet  applicable  State  and  local  requirements  regarding  a  safe     V  t'  ' 

and  sanitary  condition.  -       ,  .   -  ;.  ?;<;..o.. 


It  will  ensure  the  compliance  with  any  applicable  State' 
licensing  requirements  in  the  bperatich  of  tlie  permanenb 
housing  project.  '•' 


It  will  repay  the  full  amount  of  any  acquisition/rehabilita- 
^ticn^dvanc«^  if  U»e  structure  i*  not  used  for  permanent 
hotltfin^  for  a  10  year  period  folldwiri^  the  initiar  occup^ncy'r -V 
with  funding  under  this  progtaim  unl«ss  the  Secretary "-v^v;.*>.. 
determines  that  the  project  is  no  longer  needed  as  permanent  v 
hovising'  f<br  handicapped  "homel^dffpersonA^nd  approves  its   ^* 


'■«;. 


:'i.i^  ''•<: 


M'' 


'•>.t^Ni"^i 


alternate  use 


for  the  direct  benefit  of  loWer  income  per sb'ns 


!  <■-.'-  -  r  ■ 


■>.^i»-,v/i  w^.::  * ; 


11. 


12. 


13. 


:._,y.fc}}-i>i.f- 


■  -^V  V    v^- 


14. 


-■fa'-'"---  ■•■.t.i'  :•'•  •  ^1 


15. 


16. 


17. 


18. 


19. 
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9.  Th^  funds  obligated  1»y  HUD  .under  this  progran  cannot  be 
i4t:r eased  but  may  be  decreased  in  accordance  with  the  i 
pift>vi8ions  in  Section  841.400(b),  and  (c)  of  the  Proposed 
Rule  for  the  Supportive  Housing  Denonstration  Progran 
piiDlished  in  the  Federal  Register  on  October  26,  1987. 

10.   If  the  structure  is  taken  by  eminent  domain  or  sei«ure 

dtiring  the  10  year  period,  it  will  repay  the  advance  to  the 
extent  that  funds  are  available  from  the  eminent  domai-n  or 


otier  proceeding. 


will  obtain  and  maintain  in  force  property  casualty 
urance  with  HUD  named  as  beneficiary >  in  an  amount  at 
l^st  equal  to  the  amount  of  the  acquisition/rehabilitation 
a(|L|vance  or  the  moderate  rehabilitation  grant. 


xi 


will  ensure  that  residents  in  the  permanent  housing 
p^ject  are  required  to  pay  rent  in  accordance  with  Section 
3  a)   of  the  United  States  Housing  Act  of  1937. 

U)ie  of  the  pi^oposed  structure  as  permanent  housing  for 
hffidicapped  homeless  persons  is  currently  permissible  under 
applicable  zoning  ordinances,  regulations  or  approved 
viu;iances  ox;  will.be  by  12-30-88. 

e  proposed  structure  and  site  are  appropriate  for  (a) 
e  provision  of  housing  and  supportive  services  in  a 
i table  group  setting*  and  (b)  the  handicapped  homeless 
ulation  to  be  served. 

Iti  will  execute  the  Grant  Agreement  within  two  weeks  of 
ij^s  receipt. 

will  ensure  that  the  permanent  housing  project  is 
iveloped  expeditiously  in  accordance  with,  the  time  schedule 
[eluded  in  Exhibit  4f  of  this  application. 

will  iipt  employ,  engage  for  services^  award  contracts 
fund  any  contractors  or  subcontractors  during  any  period 
their  debarment,  suspension  or  placement  in  ineligibility 
latus.  ......,,-.  .-.. 

th6  acceptance  and  use  of  assistance' under  this  Program, 
will  comply  with  the  policies,  guidelines  and  requirements 
0MB  Circular  Nos^  A-87  and  A-102. 

will  ensure  the,  cQmplian.ce.  with,  the  requirements  of  the 
tad-Based  Paint  Poisoning  Prevention  Act  (42  U.S.C.  4821- 
46)  as  described  in  Section  841.330(d)  of  the  Proposed  Rule 
ir  the  Supportive  Housing  Demonstration  Program  published  in 
e  Federal  Register  on  October  26,  1987. 


23942 


20. 


21. 


22. 


23 


24 


25. 


26. 


27. 
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The  financial  nanagement  system  ased  for  permanent  housing 
will  provide  for  audits  in  accordance  with  24  CPR  Part  44. 

The  proposed  pernanent  housing  project  is  not  located  in 
any  100-year  floodplain  (or  500  year  floodplain  if  50%  or 
more  of  the  living  space  in  the  structure  is  designed  for 
residents  with  nobility  i«pair»ents),  as  designated  by  maps 
prepared  by  the  Federal  Emergency  Management  Agency. 

It  will  keep  any  records  and  make  any  reports  that  HUD  may 
require. 

The  amounts  estimated  in  this  application  for  the  cost  of 
acquisition  and/or  rehabilitation  of  the  permanent  housing 
project  can  be  supported  by  docxsmentation  which  is  on  file 
and  will  be  maintained  for  at  least  the  first  three  years  of 
operation  with  funding  under  this  program. 

No  person  (1)  who  is  an  eiqployee,  agent »  consultant « 
officer,  or  elected  or  appointed  official  of  the  recipient, 
that  receives  assistance  under  the  demonstration  and  who 
exercises  or  has  exercised  any  functions  or  responsibilities 
with  respect  to  assisted  activities,  or  (2)  who  is  in  a 
position  to  participate  in  a  decisionmaking  process  or  gain 
inside  information  with  regard  to  such  activities,  will 
obtain  a  personal  or  financial  interest  or  benefit  from  the 
activity,  or  have  any  interest  in  any  contract,  subcontract 
or  agreement  with  respect  thereto,  or  the  proceeds 
thereunder,  either  for  him  or  herself  or  for  those  with  whom 
he  or  she  has  family  or  business  ties,  during  his  or  her 
tenure  or  for  one  year  thereafter. 

A  resolution,  motion  or  similar  action  has  been  duly 
adopted  or  passed  as  an  official  act  by  its  governing  body, 
authorizing  the  submission  of  this  application  and  the 
establishment  and  operation  of  the  proposed  permanent  housing 
pro3ect.  ,      ' 

It  will  comply  with  all  applicable  requirements  resulting 
from  hud's  determination  pursuant  to  Section  106  of  the 
National  Historic  Preservation  Act. 

No  assistance  received  from  HUD  for  permanent  housing  (or 
any  State  or  local  government  funds  used  to  supplement  this 
assistance)  will  be  used  to  replace  State  or  local  government 
assistance  program  funds  used  to  assist -handicapped  persons, 
homeless  individua^la,  or  handicapped  homeless  persons  during 
the   calendar  year  precedi^tq  the  ^ate  of  the  application  6r 
were. designated  for  sudh  use  through  an  official  action  of 
the  applicable  governmentarl  entity  during  the  calendar  year 
preceding  the  da^e  of  the  application.  '-^- 


UMI 


-  10  - 
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28.   No  nore  than  5  percent  o£  an  acquisition/rehabilitation 

adlrance  or  a  moderate  rehabilitation  grant  will  be  used  for 
administrative  purposes. 


Signature 


Date 


Typed  ttiime  and  Title 


WARNING 


S^tion  1001  o£  Title  18  of  the  United  States  Code  (Criminal 
Code  ai^d  Criminal  Procedure,  72  Stat.  967)  shall  apply  to  such 
statem^pts  (18  U.S.C.  1001,  among  other  things,  provides  that  who 
ever  knowingly  and  willfully  makes  or  uses  a  document  or  writing 
containing  any  false,  fictitious,  fraudulent  statement  or  entry, 
in  anyjkiatter  within  the  jurisdiction  of  any  department  or  agency 
of  the  United  States,  shall  be  fined  no  more  than  $10,000  or 
impris^ed  for  not  more'  than  five  years,  or  both). 
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CERTIFICATION  OF  CONSISTENCY  WITH 
COMPREHENSIVE  HOMELESS  ASSISTANCE  PLAN  (CHAP) 


(Name  and  Title) 


OF  THE 


STATE  OF 


#  CERTIFY  THAT  THIS 


PROJECT  IS  CONSISTENT  WITH  OUR  APPROVED  COMPREHENSIVE  HOMELESS 
ASSISTANCE  PLAN. 


1988 


UMI 


(signature) 
(Date) 


/  Vot  53.  No.  122  /  FHday.  Junfr  24. 1968  /  Notloet 


^mi5 


'    Exhibit 
Number 


8 


SECTION  D  -r  FINANCIAL 

Description 

Financial  Responsibility  of  Pro:tect  Sponsor 

Subnit  a  stateaent  that  the  Governor  or  other  chief 
executive  official  of  the  State  has  approved  the 
financial  responsibility  of  the  project  sponsor. 

DIRECTIONS t  The  project  sponsor  must  submit  to  you  as 
Section  D  of  Part  II  of  the  Application  Package  a 
statement  of  income  and  expenses  and  balance  sheets  for 
each  of  the  past  three  years  of  its  operation  (DO  NOT 
SUBMIT  THEM  IN  THIS  APPLICATION).   In  making  your 
determination  of  financial  responsibility  of  the  project 
sponsor,  take  into  consideration  its  past  financial 
history,  its  current  and  anticipated  financial  outlook, 
the  amount  of  funding  that  will  be  committed  under  this 
proposal  and  its  other  financial  responsibilities. 

Types  and  Amounts  _of  Assistauice  Requested  -  Complete 
attached  format  identified  as  Exhibit  8-1  OR  8-2, 
as  appropriate* 


BEST  COPY  AVAILABLE 
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;    TYPE  OF  ASSISTANCE  REQUESTED 

DIRECTIONS:  Complete  the  spaces  on  the  following  pades  under  i.>i« 
type  of  assistance  that  you  are  requesting. ^i?orire  no?  * 
requesting  a  particular  type  of  assistance,  check  the  appropriate 

If  your  applicatibh  proposes  an  expansion  of  an  existing  facility 
or  project  currently  serving  handicapped  homeless  persSSsf  you  ^ 
e^x^a'n^^ri^^'^'^"^^  '°'  ^^^  particular  costs  relating' t^the 

I.  Acquisition/Rehabilitation  Advance 


I  I  Requested 

(complete  below) 


□  Not  Requested 

(go  to  next  page) 


A.*  Cost  of  Acquisition  $ 

i tat ion  $ 


C.  Total  Acquisition/Rehabilitation  Cost  $ 
(Add  Lines  A  and  B)  ' '— 

D.  Total  Amount  Provided  By  Applicant  $ 

E.  Total  Amount  Provided  by  Local 
Government  (if  applicable)         $ 

F.  Total  Match  (Add  Lines  D  and  E)     $__ 

G.  HUD  Funding  Requested  By  Applicant  $  (no 

more  5  percent  of  this  figure  can  be  applied  toward 
administrative  costs.)  towara 

NOTES:   1.   Line  D  must  be  at  least  50  percent  of  Line  F. 

2.  Lihe^  iist  not  exceed  the  lesiei^-o^^    percent  of 
Line  C  or  $200,000.  F«*wBnt  oi 

*   Includie  administifative  costs 


>:•  ■■.'.*  :■'     I.'  :    . 


••♦•1  ;-  .il;  i   :    ;   ,■ 
.■;>':e"  ''"v.  :,•]•  1' 

^•■/;'Sl.'<'''-'--.--   •  '•"'^  • 
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pi RECTI 
in  conp 


Exhibit  8-2 


II .  Moderate  Rehabilitation  Grant 


Requested 
(4f>nplete  below) 


C 


/"7  Not  Requested 

(go  to  next  page) 


IS:  See  attached  exanq^le  (Exhibit  10-2a)  £or  assistance 
»tTng  this  Exhibit. 


A.  Costj  of  Rehabilitation  $ 


**  :  I  aaber  of  0nits  pei  proi^^ct 


0  BR  unit  Itti  SRO^ 

BR.  unit  in  group  home 

0  BR  unit 


B. 


C. 


'lotal; 


lotai 


^5,000  • 
I  or  aprti  BR  ut&itCs) 
§7,000  « 


D.  Project  Limit 

(Ad:  Lines  B  and  C) 

E.  TOtil  Amount  Provided  by  Applicant 

F.  Total  Amount  Provided  by  Local  Qovernment 
(if  lapplicable) 

G.  Total  Match  (Add  Lines  E  and  F) 


H.  HUD 


funding  Requested  by  Applicant 


"> 
V 


$ 

$ 

$ 

r . 

■..-ify-  I-.?-   I'  -  - 

^    . 

$ 

(no  more  than 
5  %  of  this  . 
figure  can  be 
applied  toward 
administrative 
costs) 


'MOT^St  Line  E  must  be  at  least  50  percent  of  Line  G. 


Lihtt  H'ttiist  tibt  exceed  the  lesser  oft  Line  D.  or 
50  percent  of  Line  A. 

include  administrative  costs. 


•♦  Tot 

handica] 
group  1i6me. 


il  project  limited  to  8  handicapped  persons  or  8 

pped  persons  and  their  families  in  a  structure  other  than  a 
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EXAMPLE  OP  COMPLETED  FORMAT 
?0R  MODERATE  REHABILITATION  GRANT 


The  moderate  rehabilitation  grant  may  ndt  exceed  the  lesser  of 
(.1)  the  prblect  limit  (described  below);  or,  (2)  50  percent  of  the 
cost  of  the  rehabilitation. 

,-'■'"''.;•  :    .  •'  i'"'  ''•■''  ■|;-'.v'r  •/  '7',:, 

prpjift^t;  iiimit,  »^$jSVOQO^pftik^^^^^  4^rooM   unit  in  single 

pf:  ':-?!r4  ?  y.E ;'i ^-'^  U  ^^^9^   QCCUpanjpy,  iCSSQ)  .  housing :  ■ 


I    (2)  bedroom  unit  in  group  home 

i       !    (3)  unit  without  bedroom  in  other 

types  of  projects 

$  7,000  per  unit  with  one  or  more  bedrooms  in 
j     other  types  of  projects. 

Project  -  one  or  more  existing  structures,  or  parts  of  one  or 

more  existing  structures,  as  long  as  the  entire  project 
does  not  hous^  ^'P^^   than  eight  handicapped  homeless  .; 
persons  (families .may  be  included  in  structures  other  ♦ 
than  group  homes  or  SROs ) . 


■  *  i  f'- 1  <-"J  :S'i'r-i«s^  ■?.  ^  '! 


..i?..^i   i;-"?:' 


J7.t^t  :-■ 


Example:   Project  Sponsor  "X"  is  applying  for  a  moderate  rehabili- 
tation grant  to  rehabilitate  a  group  home  to  serve  4 
handicapped  people;  two  single  room  occupancy,  units, 
each  serving  one  handicapped  persoii;  and,  two  2  bedroom 
units  in  an  apartment  complex,  each  serving  1  family  (i 
handicapped  person^  spouse  and  child)..  The  total,  cost 
of  rehabilitation  is  $95,000.  Turiv  tp  the  fp.Vlowing 
page  for  the  completed  format. 


v.  f 


/t' 


■=  j?-<?!:^f    fe  4-- 


■^  •<  ■;:!■  ' 


••'Src ;,;-.,  .^  ■;,  i-  ;•- 


riV.ifes-«St 


fl 


-*••■«■   u-   ■■ 


:i,^^   y.: 


JMl 


-    ■   •:  Ja  q       4  -    ,^ »- 


'  ».  ?.  -t  : 
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•  ■-••■  '  •   '■■•.. 

Exhibit  8-2 

II.   Moderate  Rehabilitation 

i   Grant 

-^  / 

Requested               /   /   Not 
(completed  below)    .          (go 

Requested 
tOt  next  page) 

A.   COJ 

t  of  Rehabilitation  $        95,000   . 

*  ■ 

•  1 

Number  of  Units  per  project 

■..,..     ,-t 

0  BR  unit  in  SRO  . . 

■ 

4       BR  unit  in  group  home 

2       0  BR  unit  : 

B. 

6  X    $5,000  » 

$    30,000 

1  or  more  BR  unit(s> 

*  j'  ,      -   * 

C.    * 

2  X    $7,000  = 

$    14,000 

D.   Pr 

ject  Limit 

'  '  .■  »      -,'■,■'■■■      •  ■ 

(Add  Lines  B  and  C) 

E.   Tolal  Amount  Provided  by  Applicant 

P.   Tolial  Amount  Provided  by  Local 
Govfernment  (if  applicable). 

G.   Total  Match  (Add,  i;irie%E  and  ^)  . 

H.  HUD  I Funding  Requested  by  Applicant. 


$  -  _44,00O 
$   27,000 


$ 
$ 
$ 


,    24  ,.000;    .  = 

51  >.QOQ 

' 44,000 
(no  more  than. 5  %  of 
this  figure  can  be 
applied  toward., 
administrative 
costs) 


*i-- 


NOT  !S:   Line  E  must  be  at  least  50  percent  of  Line  G. 


Line  H  must  not  exceed  the  lesser  of:  Line  D  or 
.   50  percent  of  Line  A. 

*■     IncLude  administrative  costs 


**  Tottb 
persot^js 
home. 


tl  project  limited  to  8  handicapped  perosns  or  8  handicapped 
1  and  their  families  in  a  structure , other  than  a  group.    .1 
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PART  II  -  PROJECT  SPONSOR 


SECTION  A  -  PROJECT  SPONSOR  INFORMATION 
PROVIDE  NAME,  ADDRESS,  AND  PHONE  NUMBER  OP  CONTACT  PERSON 


Exhibit 
Number 


Description 

Evidence  of  Project  Sponsor  eligibility 

Submit! 

a.  Currently  effective  IRS  ruling  providing 
tax  exempt  status; 

b.  Articles  of  Incorporation,  Charter  or 
Constitution;  and« 

c.  By-laws 


Narrative  description  of  past  experience  (no 
more  than  two  single-spaced  or  four  double- 
spaced  typed  pages).   Include,  at  a  minimum, 
the  following: 

a.  Have  you  developed  and/or  operated  housing? 
In  what  capacity?  For  how  long? 

b.  Have  you  provided  and/or  coordinated  the 
provision  of  supportive  services?  What 
kinds  of  services?  For  what  type  of   • 
population?  For  how  long? 

c.  How  large  was  your  operation? 

d.  How  many  people  did  you  serve  at  one  time? 

e.  What  was  your  source  of  financing? 
Hqw  do  you  measure  your  success? 


f. 
9« 

h. 


How  does  your  experience  relate  to  your  role 
in  the  proposed  project? 

Describe  the  administrative,  managerial  and 
and  operational  capabilities  of  your  staff. 
How  many votf  your- staff  function  in  these 
capacities? 
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SECTION  B  -  PROPOSED  HOUSING  AND  SUPPORTIVE  SERVICES 


ExhibiU 
Number 


Description 

Narrative  response  to  the  following:   (no  more  than 
five  single-spaced  or  ten  double-spaced  typed  pages). 

a.  Describe  the  handicapped  homeless  population(8) 
you  will  house  per  structure  (i.e.,  male/female, 
ages,  disabilities,  etc.). 

b.  How  many  individuals  and/or  families  will  live  in 
each  satructure? 

c.  Describe  your  occupancy  selection  process. 

d.  Describe  the  supportive  services  plan  for  the 
residents. 

(1)  Vfhat  services  will  be  provided? 

(2)  Who  will  provide  them? 

(3)  If  service  providers  other  than  the  project 
sponsor  will  be  providing  any  or  all  of  the 
supportive  services,  how  will  coordination 
be  ensured? 

(4)  When  will  they  be  provided? 

(5)  Will  they  be  provided  on  or  off-site? 

If  off-site,  how  will  accessbe  ensured? 

e.  What  arrangement,  if  any,  will  be  made  for 
residential  supervision/ management?  Why  is  this 
arrangement  appropriate? 

f .  How  and  when  will  client  assessments  be  performed? 
By  whom? 

g.  Describe  the  number  and  type  of  staff  that  will  be 
assigned  to  this  project. 

h.   Describe  any  aspects  of  the  proposed  project  that 
you  think  are  innovative. 

IF  YOU  ARE  CURRENTLY  OPERATING  AN  EXISTING  PROGRAM  OR 
FACILITY  SERVING  HANDICAPPED  HOMELESS  PERSONS,  ANSWER 
THE  FOLLOWING: 

i.   Are  you  increasing  the  number  of  people  served  in 
your  existing  program  or  facility?  Give  the 
current  number  served  and  the  number  increased. 

j.   Are  you  proposing  a  change  in  use  (e.g.  conversion 
from  transitional  housing  to  permanent  housing)? 


Exhibit 

Number    Description 


K^ter  /  Vol.  53.  No.  122  /  FHday.  Jane  24.  IflM  /  Noticei 


(cont'd)   k. 


How  does  your  proposal  meet  the  eligibility 
requitrements  specified  in  the  Proposed  Rale  for 
the  Supportive  Housing  Demonstration  Program, 
Section  841.120(a)  Funding  of  existing  housing 
facilities  euid  programs? 

Site  Control  -  The  applicant  (State)  Or  the  project 
sponsor  must  have  control  of  the  site  (structure)  at  the 
time  the  application  is  submitted.   If  the  project 
sponsor  has  control  of  the  site,  it  must  submit  Exhibit 
4  (a  through  f).   if  the  applicant  has  control  of  the 
site,  the  project  sponsor  may  skip  Exhibit  4 
(a  through  f)  which  must  then  be  included  by  the 
applicant  as  Exhibit  3  (a  through  f)  in  Part  I  of  the 
application. 

Evidence  that  the  project  sponsor  has  control  of  the 
site  (structure)  in  the  form  of:   . 


a. 
b. 
c. 
d. 
e. 


option  agreement  to  purchase  or  lease 

lease  agreement 

contract  of  sale 

deed  or  other  proof  of  ownership 

documentation  described  below  for 

acquisition  from  a  public  body  or  through 

eminent  domain 


Site  Control  Period 

Options  must,  at  a  minimum,  run  through  3-15-89. 

The  term  of  the  lease  oust  be  adequate  to  cover  the 
required  10  year  operating  period  of  the  permanent 
housing  project. 

Sites  Acquired  from  Public  Bodies 

If  the  site  is  to  be  acquired  from  a  public  body, 
submit  evidence  that  the  public  body: 

a.  possesses  clear  title  or  an  xyption   to  purchase 
or  lease ,  AND 

b.  has  entered  into  a  legally  binding  written 
agreement  to  convey  the  site  to  the  project 
sponsor  upon  its  notification  of  funding  under 
the  program. 


UMI 


Fadbnl 


fVtlLSK  fki.J2Z!fmmmf, 


Exhibit 
Number 


(conf 


4a 


Description 

<f )   Site  Acquired  through  Eminent  Donain 

I£  the  site  is  to  be  acquired  by  the  public  body 
through  the  eminent  domain  process. 


a. 
b. 


the  action  must  be  complete  by  12-15-88,  AND 

the  application  must  include  a  copy  of  the  land 
disposition  agreement  or  a  resolution  from  the 
public  body  conveying  site  control  to  the 
project  sponsor. 

Permissive  Zoning  -  Evidence  that  the  proposed  use  of 
the  site/structure  is  currently  permissible  under 
applicable  zoning  ordinances,  regulations  or  approved 
variances  or  that  actions  necessary  to  make  it 
permissible  to  have  been  initiated  and  will  be 
coip^leted  no  later  than  12-30-88. 


4b 


4c 


Examples  of  such  evidence  are: 

(1)  a  letter  from  the  zoning  board  or  commission 

(2)  an  attorney's  opinion 

(3)  a  copy  of  the  zoning  ordinance  indicating  the 
proposed  use  is  permissible. 

Historical  Properties  -  Indication  whether  the  project 
will  involve  the  use  of,  or  be  adjacent  to,  a  historic 
property  and,  if  so,  identification  of  the  historic 
property.   This  information  should  be  obtained  from  the 
State  Historic  Preservation  Officer  (SHPO),  the  local 
government  or  any  local  historic  commission  or 
organization  and  a  copy  of  the  information  should  be 
provided  in  this  exhibit. 

Local  Government  Approval  -  Written  statement  from  unit 
of  general  local  government  in  which  the  proposed 
permanent  housing  is  located,  indicating  that  the 
proposed  use  of  the  structure  and  site  is  not 
inconsistent  with  any  plan  the  local  government  may  have 
which  would  affect  the  use  of  the  structure  and  site  for 
permanent  housing. 

If  a  written  response  was  not  received,  submit  a  copy 
of  your  letter  (requesting  the  local  government's 
comments)  as  this  exhibit.   If  the  response  is  received 
prior  to  7-15-88,  it  should  be  forwarded  to  HUD. 
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Exhibit 

Number 

4d 


4e 


4f 


Description 

Narrative  description  of  the  building,  the  neighborhood 
and  the  proposed  rehabilitationT  Include  a  photograph 
of  the  building,  its  current  use,  and  a  breakout  the 
estimated  cost  of  the  rehabilitation. 
Appropriateness  of  the  proposed  structureCs)  and 
8ft:e(s).   Demonstrate  that  the  proposed  structure(8)  and 
site(s)  are  appropriate  for  (1)  the  provision  of  housing 
and  supportive  services  in  a  suitable  noninstitutional 
group  setting  and  (2)  for  the  handicapped  homeless 
population  to  be  served. 

Development  schedule  -  Provide  an  estimated  date  for 
each  of  the  following:   transmittal  of  Federal  and  State 
funding  to  project  sponsor,  acquisition,  start-up  and 
completion  of  rehabilitation,  and  initial  occupancy~of 
project  (or  date  increased  level  of  services  begin). 

Letters  of  intent  (not  support)  from  any  organi2ation(s) 
which  will  provide  supportive  services  to  the  residents 
of  the  permanent  housing  project.   Each  letter  must 
describe  the  8ervice(8)  and  indicate  the  organization's 
ability  and  willingness  to  provide  the  8ervice(s). 

This  exhibit  is  not  required  if  all  supportive  services 
will  be  provided  by  the  applicant/project  sponsor. 


1988 


UMI 


Exhibi 

Number 


, 


SECTION  C  -  CERTIFICATIONS 

Description 

Fair  Housing  and  Equal  Opportanity  Certif icatlnng 
complete  attached  format  identified  as  Exhibit  6. 

Project  Sponsor  Certifications  -  complete  attached 
format  identified  as  Exhibit  1. 
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Exhibit  6 

PRCXJECT  SPONSOR 
FAIR  HOUSING  AND  EQUAL  OPPORTUNITY  CERTIFICATIONS 

The  Project  Sponsor  hereby  assures  and  certifies  that: 

It  will  comply  with  Title  VI  of  the  Civil  Rights  Act  of  1964 
(P.L.  88-352)  and  regulations  pursuant  thereto  (Title  24  CFR 
Part  1)  which  states  that  no  person  in  the  Unites  States  shall,  on 
the  ground  of  race,  color,  or  national  origin,  be  excluded  from 
participation  in,  be  denied  the  benefits  of,  or  be  otherwise 
subjected  to  discrimination  under  any  program  or  activity  for 
which  the  applicant  receives  financial  assistance;  and  will 
immediately  take  any  measures  necessary  to  effectuate  this 
agreement.   With  reference  to  the  real  property  and  structure(s) 
thereon  which  are  provided  or  improved  with  aid  of  Federal 
financial  assistance  extended  to  the  applicant,  this  assurance 
shall  obligate  the  applicant,  or  in  the  case  of  any  transfer,  the 
transferee,  for  the  period  during  which  the  real  property  and 
structure(s)  are  used  for  a  purpose  for  which  the  Federal 
financial  assistance  is  extended  or  for  another  purpose  involving 
the  provision  of  similar  services  or  benefits. 

It  will  comply  with  Title  VIII  of  the  Civil  Rights  Act  of  1968 
(P.L.  90-284)  as  amended  which  prohibits  discrimination  in  housing 
on  the  basis  of  race,  color,  religion,  sex  or  national  origin,  and 
administer  its  programs  and  activities  relating  to  housing  in  a 
manner  to  affirmatively  further  fair  housing. 

It  will  comply  with  Executive  Order  11063  on  Equal  Opportunity  in 
Housing  which  prohibits  discrimination  because  of  race,  color, 
creed,  sex  or  national  origin  in  housing  and  related  facilities 
provided  with  Federal  financial  assistance. 

If  will  comply  with  Executive  Order  11246  and  all  regulations 
pursuant  thereto  (42  CFR  Chapter  60-1),  which  states  that  no 
person  shall  be  discriminated  against  on  the  basis  of  race,  color, 
religion,  sex  or  national  origin  in  all  phases  of  employment 
during  the  performance  of  Federal  contracts  and  shall  take 
affirmative  action  to  ensure  equal  employment  opportunity.   The 
applicant  will  incorporate,  or  cause  to  be  incorporated,  into  any 
contract  for  construction  work  as  defined  in  Section  130.5  of  HUD 
regulations  the  equal  opportunity  clause  required  by  Section 
130.15(b)  of  the  HUD  regulations. 

It  will  comply  with  Section  3  of  the  Housing  and  Urban  Development 
Act  of  1968,  as  amended  (12  U.S.C.  1701a),  and  regulations 
pursuant  thereto  (24  CFR  Part  135),  which  requires  that,  to  the 
greatest  extent  feasible,  opportunities  for  training  and 
employment  be  given  lower-income  residents  of  the  project  and 
contracts  for  work  in  connection  with  the  project  be  awarded  to 
business  concerns  which  are  located  in,  or  owned  in  substantial 
part  by  persons  residing  in,  the  area  of  the  project. 


UMI 


■*Mfc«i^abB_«ii^^.^^ 


It  wilj^coaply  with  Section  504  of  the  Rehabilitation  Act  of  1973 
as  amertded,  which  prohibits  discrimination  based  on  handicap  in 
federaaiy-assisted  and  conducted  programs  and  activities. 

It  wiia  comply  with  the  Age  Discrimination  Act  of  1975.  as 
amend^g,  which  prohibits  discrimination  because  of  age  in  programs 
and. activities  receiving  Federal  financial  assistance.    P^^^'^*"^ 

It  wilk  comply  with  Executive  Orders  11625,  12432.  and  12138 
which  state  program  participants  shall  take  affirmative  actiin  to 
encourage  participation  by  businesses  owned  and  operated  bv 
minori  by  groups  and  women.  *^   ««  «y 

iii.«i^iU^2H^^J"^  ^"°*'"  ^^^   availability  of  the  permanent  housing 
establish  additional  procedures  when  intended  procedures  are 
unlikely  to  reach  persons  of  any  particular  race,  color,  religion, 
sex  or  national  origin  who  may  qualify  for  admission. 


Signat 


ire.  Authorized  Officer/Director 


Typed  fame  and  Title 


Date 
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Exhibit   7 


PROJECT  SPONSOR  CERTI FI CATI ONS 


(Other  than  Fair  Housing  i  Equal  Opportunity  Certifications  which 
are  in  Exhibit  6) 

The  Project  Sponsor  hereby  assures  and  certifies  that  it  will 
comply  with  the  following: 

!  - 

1.  It  will  operate  the'  permanent  housing  project  in  accordance 
with  provisions  of  the  Proposed  Rule  published  in  the  Federal 
Register  on  October  26,  1987.  

2.  It  will  limit  the  number  of  occupants  in  a  group  home  to  eight 
individuals  excluding  their  families  and  in  a  rental  building, 
condominium  or  cooperative,  eight  families. 

It  will  not  transfer  operations  to  a  new  project/sponsor 
unless  the  new  project/sponsor  is  approved  by  HUD. 

The  proposed  permanent  housing  project  is  operationally 
feasible  and  will  provide  adequate  housing  and  supportive 
services  to  handicapped  homeless  persons. 

The  proposed  activities  will  not  have  caused  and  will  not 
result  in  the  temporary  or  permanent  displacement  of  any 
person  or  entity,  j 

It  will  assess  the  supportive  services  required  for  each 
resident  upon  his  or  her  admission  to  the  permanent  housing, 
project  and  reassess  each  resident's  need  for  supportive 
services  on  an  ongoing  basis  during  his  or  her  residency. 

It  will  provide  appropriate  supervision  for  the  residents. 

It  agrees  to  use  the  structure  for  permanent  housing  for  a  10- 
year  period  following  the  initial  occupancy  with  funding  under 
this  program  (or  ten  years  from  date  expanded  services  are 
provided,  if  applicable). 

The  structure  will,  after  rehabilitation,  meet  applicable 
State  and  local  requirements  regarding  a  safe  and  sanitary 
condition 

10.  It  will  comply  witi  any  applicable  State  licensing 

requirements  in  the  operation  of  the  transitional  housing. 


3. 


4. 


5. 


6. 


7. 
8. 


9. 


11 


12 


13 


14. 


15. 


16. 


17 


18. 


20. 
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''iH.^Pfy  ^**^  ^^^^   amount  of  any  acquisition 
tabilitation  advance  if  it  fails  to  use  the  structure  for 
permanent  housing  for  a  10-year  period  following  the  initill 
occupancy  with  funding  under  this  program,  mil els  the 
oErm^n^^  ^f  ^f"^"r  ^Jjat  the  project  is  no  longer  needed  as 
SS^^o^  S!^°''^J"^  ^^'^  handicapped  homeless  persons  and 
atoroves  its  alternate  use  for  the  direct  benefit  of  lower 
iiiK:ome  persons.  *«-  wt  xower 

VZ   ^'*"*^!  obligated  by  HUD  under  this  program  cannot  be 
increased  but  may  be  decreased  in  accordance  with  the 
pjrbvisions  in  the  Supportive  Housing  Demonstration  Program 
Prbposed  Rule  published  in  the  Federal  Register  on   ^''*" 
0<3tober  26,  1987. ^      °" 

Ililthe  structure  is  taken  by  eminent  domain  or  seizure  during 

J  L  S'^r''  P®'^^^^!  i^  ^'^li  "pay  the  advance  to  the  extent 
th^t  funds  are  available  from  the  eminent  domain  or  other 
pipceeding. 

Itl  will  obtain  and  maintain  in  force  property  casualty 
i#urance  with  HUD  named  as  beneficiary,  in  an  amount  at 
l^^st  equal  to  the  amount  of  the  acquisition/rehabilitation 
advance  or  the  moderate  rehabilitation  grant. 

clL!!^^^  o^'^x^^!  residents  to  pay  rent  in  accordance  with 
Sebtion  3(a)  of  the  United  states  Housing  Act  of  1937  and  it 
W3  jLl  perform  all  necessary  related  administrative  functions 
siiph  as  income  recertif ication,  etc.  inunctions 


4< 


Usfe  of  the^prbposed  structure  as  permanent  housing  for 
»5!!?J°^E?   homeless  persons  is  currently  permissible  under 
a^glicable  zoning  ordinances,  regulations  or  approved 
va^tiances  or  will  be  by  12-30-88.  FF'^wvea 

Tl|t  proposed  structure  and  site  are  appropriate  for  (a)  the 
piJovision  of  housing  and  supportive  services  in  a  suitable 
b^servld*"  ^^'  ^""^  ^^^  ^^^   handicapped  homeless  population  to 

li   required  by  the  Notification  of  Funding  Approval,  it  wiir 

3£"  ^JfP*'^^*'®  ^®^*^  entity  to  be  the  recipient  of  funds 
ur.ler  this  program  and  it  will  transfer  site  control  to  the 
ne\t   entity. 


19.   It 


this 


^will  develop  the  permanent  housing  expeditiously  in 
accordance  with  the  time  schedule  included  in  Exhibit  4f  of 
^-^t"   application. 


Itlwill  not  employ,  engage  for  services,  award  contracts  or 
fuiAd  any  contractors  or  subcontractors  during  any  period  of 
thjir  debarment,  suspension  or  placement  in  ineligibility 


.  d^^^x. 
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21.  In  the  acceptance  and  use  of  assistance  under  this  Program,  it 
will  con^ly  with  the  policies,  guidelines  and  requirements  of 
0MB  Circular  Nos.  A-110  and  A-122. 

22.  It  will  comply  with  the  requirements  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  4821-4846)  as  described  in 
Section  841.330(«i)  of  the  Proposed  Rule  for  the  Supportive 
Housing  Demonstration  Program  published  in  the  Federal 
Register  on  October  26,  1987. 

23.  The  financial  management  system  used  for  the  permanent  housing 
project  will  provide  for  audits  in  accordance  with  0MB 
Circular  A-110. | 

24.  The  proposed  housing  is  not  located  in  any  100-year  floodplain 
(or  500  year  floodplain  if  50%  or  more  of  the  living  space  in 
the  structure  is  designed  for  residents  with  mobility 
impairments),  as  designed  by  maps  prepared  by  the  Federal 
Emergency  Management  Agency. 

25.  It  will  keep  any  records  and  make  any  reports  that  HUD  may 
require.        , 

26.  The  amounts  estimated  in  this  application  for  the  cost  of 
acquisition  and/or  rehabilitation  can  be  supported  by 
documentation  which  is  on  file  and  will  be  maintained  fgj  at 
least  the  first  three  years  of  operation  with  funding  under 
this  program.   i 

27.  No  person  (1)  who  is  an  -employee,  agent,  consultant,  officer, 
or  elected  or  appointed  official  of  the  recipient,  that 
receives  assistance  under  the  demonstration  and  who  exercises 
or  has  exercised  any  functions  or  responsibilities  with 
respect  to  assisted  activities,  or  (2)  who  is  in  a  position  to 
participate  in  a  decisionmaking  process  or  gain  inside 
information  with  regard  to  such  activities,  will  obtain  a   ( 
personal  or  financial  interest  or  benefit  ftom  the  activity, 
or  have  any  interest  in  any  contract,  subcontract  or  agreement 
with  respect  thereto  or  the  pijoceeds  thereunder,  either  for 
him  or  herself  or  for  those  with  whom  he  or  she  has  family  or 
business  ties,  during  his  or  her  tenure  or  for  one  year 
thereafter. 


UMI 
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28. 


A  z|6solution,  motion  or  sinilar  action  has  been  duly  adopted 
or  ipassed  as  an  official  act  by  its  governing  body, 
autiborizing  the  submission  of  this  application  and  the 
establishment  and  operation  of  the  proposed  housing. 

29.  It  Iwill  comply  with  all  applicable  requirements  resulting  from 
HUpj's  deternination  pursuant  to  Section  106  of  the  National 
Hidfcoric  Preservation  Act. 


Signature,  Authorized  Officer/Director 


Date 


Typed  ]Ijame  and  Title 


WARNING 


Section  1001  of  Title  18  of  the  United  States  Code  (Criminal  Code 
and  Criminal  Procedure,  72  Stat.  967)  shall  apply  to  such 
statements  (18  U.S.C.  1001),  among  other  things,  provides  that 
whoever  knowingly  and  willfully  makes  or  uses  a  document  or 
writing  containing  any  false,  fictitious,  fraudulent  statement  or 
entry,  in  any  matter  within  the  jurisdiction  of  any  department  or 
agency  of  the  United  States,  shall  be  fined  no  more  than  10,000  or 
imprisoned  for  not  acre  than  five  years,  or  both. 
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SECTION  D  -  FINANCIAL 


Description 

Statement  of  income  and  expenses  and  balance  sheets 
for  each  of  the  past  three  years  of  operation.   If 
you  have  operated  for  less  than  three  years,  submit 
this  information  for  your  actual  period  of 
operation. 


This  exhibit  must  include  the  following 
certification: 


CERTIFIES  THIS 


(Name  of  Applicant) 
INFORMATION  TO  BE  ACCURATE  AND  CAN  PROVIDE 
DOCUMENTATION  FOR  THE 


PERIOD  FROM: 


TO! 


,  IF 


REQUESTED  BY  HUD. 


Authorized  Applicant  Signature 


|FR  Doc.  88-14290  Filed  6-23-88:  8:45  am] 

BILUNG  CODE  4210-01-C 


1988 


UMI 


iv\  .ysbh-l  \  i^jnain 


sn^A 


Friday 

June  24»  1988 


{ I, 


Part  VI 

Department  of 
Health  and  Human 
Services 


Office  of  Human  Development  Services 

45  CFR  Part  1336 

Native  American  Programs;  Assistance  to 
Native  Hawaiians  and  Native  American 
Pacific  Islanders;  Interim  Final  Rule  and 
Notlee  of  Announcement  of  Availability 
of  Competitive  Financial  Assistance  for 
Native  Hawaiian  Revolving  Loan  Fund 
Demonstratibn  Profect 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Davalopment 
Services 

45  CFR  Part  1336 


Native  American  Programs;  Assistanca 
to  Native  HawaHans  and  Native 
American  PaciflcialanderB 

AOENCV:  Administration  for  Native 
Americans  (ANA).  Office  of  Human 
Development  Services,  Department  of 
Health  and  Human  Services. 
ACTION;  Interim  final  rule. 

SUMMARV:  The  Administration  for 
Native  Americans  is  amending  its 
regulations  to:  (1)  Establish  the 
procedures  and  criteria  by  which  ANA 
will  make  a  five-year  demonstration 
grant  to  one  agency  of  the  State  of 
Hawaii  or  to  one  Native  Hawaiian 
orgahization  to  manage  a  Revolving 
Ix)an  Fund  to  promote  economic 
development  for  Native  Hawaiians;  and 
(2)  extend  eligibility  for  ANA  financial 
assistance  to  include  Native  American 
Pacific  Islanders  (including  American 
Samoan  Natives). 

These  changes  are  in  response  to 
recent  amendments  (Pub.  L 100-175)  to 
the  Native  Americans  Program  Act  of 
1974.  Pub.  L  93-644.  The  effect  of  the 
regulatory  amendments  will  be  to 
provide  (Actions  to  the  Native 
Hawaiian  agency  or  organization 
responsible  for  administering  the 
revolving  loan  fund  and  to  define  which 
Native  American  Pacific  Islanders  are 
eligible  for  ANA  financial  assistance. 
DATES:  Interested  persons  and  agencies 
are  invited  to  submit  written  comments 
concerning  these  interim  final 
regulations  by  August  23, 1988. 
ADDRESS:  Comments  should  be  ! 

submitted  in  writing  or  delivered  to  the 
Commissioner,  the  Administration  for 
Native  Americans,  Attention:  Jan 
Phalen,  Office  of  Human  Development 
.  Services,  Department  of  Health  and 
Human  Services.  330  Independence 
Avenue  SW.,  Room  5300.  Washington. 
DC  20201.  ANA'S  office  hours  are  9:00 
a.m.  to  5:30  p.m.  on  regular  business 
days.  Comments  received  may  be 
inspected  during  the  same  hours  by 
making  arrangements  with  the  contact 
person  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jan  Phalen,  ANA.  (202)  245-7714. 

SUMILEMENTARY  information:      '        j 

Program  Purpose 

The  Native  American  Programs  Act  of 
1974  (the  Act)  was  originally  enacted  on 
January  4, 1975  (Pub.  L  93-644).  The  Act 


was  reauthorized  in  1978  (Pub.  L  95- 
568).  in  1981  (Pub.  L  97-35).  and  in  1984 
(Pub.  L  98-558).  The  Native  American 
Programs  Amendments  Act  of  1967,  Title 
V  of  Pub.  L 100-175,  extends  programs 
under  the  Act  through  fiscal  year  1091 
and  authorizes  appropriations  for  fiscal 
years  1987  through  1991. 

The  Act  established  the 
Administration  for  Native  Americans 
(ANA)  within  the  Department  of  Health, 
Education  and  Welfare  (now  the 
Department  of  Health  and  Human 
Services).  Until  the  amendments  of  1987, 
its  legislative  mandate  was  to  promote 
economic  and  social  self-sufficiency  for 
American  Indians,  Alaskan  Natives,  and 
Native  Hawaiians.  Under  the  1987 
amendments,  ANA  is  also  mandated  to 
serve  Native  American  Pacific  Islanders. 
The  ANA  mission  is  to  fund  programs 
aimed  at  providing  community  or  tribal 
self-sufficiency.  TTie  ANA  program 
defines  self-sidficiency  as  the  level  of 
development  at  if^ch  a  Native 
American  community  can  control  and 
internally  generate  resources  to  provide 
for  the  needs  of  its  members  and  meet 
its  own  short  and  long  range  social  and 
economic  goals.  It  is  the  only  agency 
within  the  Department  of  Healtii  and 
Human  Services  which  serves  all  Native 
Americans,  without  regard  to  where 
they  Uve  or  their  tribal  or  group 
affiliation.  ANA's  broad  mission 
involves  cooperative  efforts  wi^  other 
Federal  agencies  to  avoid  dupUcation  of 
programs  and  to  maximize  Federal 
dollars.  The  program  operates  under  the 
philosophy  that  no  Federal  program, 
acting  alone  or  in  concert  with  other 
Federal  programs,  can  achieve  self- 
sufficiency  for  Native  American  tribes 
or  groups.  ANA  programs  promote  the 
concept  that  self-sufficiency  can  be 
achieved  only  jwhen  Native  Americans 
plan,  design,  and  operate  their  own  - 
social  and  economic  programs  which 
address  the  particiilar  needs  of  their 
communities. 

Financial  assistance  under  section 
803(a)  of  the  Act  is  provided  through 
grants  and  contracts  to  a  broad  range  of 
eligible  native  entities,  including  the 
governing  bodies  of  Indian  tribes  on 
Federal  and  State  reservations.  Alaskan 
Native  villages  and  regional 
corporations,  public  and  private 
nonprofit  agencies  serving  Native 
Hawaiians,  and  Indian  organizations  in 
urban  and  rural  off-reservation  areas. 

ANA  programs  also  authorize  training 
and  technical  assistance  for  the  purpose 
of  assisting  eligible  entities  in 
developing  and  administering  projects. 
Research,  demonstration  and  evaluation 
activities  are  authorized  to  assist  in  the 
development  of  new  approaches  that 
will  enhance  the  social  and  economic 


development  of  local  Native  American 
communities. 

Recent  Legbbtive  Changes 

The  Native  American  Programs 
Amendments  of  1987  made  several 
changes,  two  of  which  are  reflected  in 
these  interim  final  regulations.  Under 
the  Act,  eligible  native  entities  now 
include  public  and  nonprofit  agencies 
serving  other  Native  American  Pacific 
Islanders  including  American  Samoan 
Natives.  The  legislation  also  requires 
ANA  to  implement  a  five-year 
demonstration  project  to  establish  a 
Native  Hawaiian  Revolving  Loan  Fund 
(RLF). 

The  term  Native  American  Pacific 
Islander  refers  to  (1)  Any  Native 
Hawaiian:  (2)  any  of  the  indigenous 
peoples  residing  in  Guam,  American 
Samoa,  the  Northern  Mariana  Islands, 
or  the  Trust  Territory  of  the  Pacific 
Islands  (comprised  of  the  Federated 
States  of  Micronesia,  the  RepubUc  of 
Palau,  and  the  Republic  of  the  Marshall 
Islands);  or  (3)  any  individual  whose 
direct  ancestors  are  hoia  Cuam, 
American  Samoa,  the  Northern  Mariana 
Islands  or  the  Trust  Territory  of  the 
Pacific  Islands.  (Senate  Report  100-140. 
pp.  9-10). 

The  first  group  in  this  category.  Native 
Hawaiians.  is  already  an  eligible  entity 
for  purposes  of  participating  in  the  ANA 
programs.  In  the  second  group  only 
Guam,  American  Samoa,  and  the 
Northern  Mariana  Islands  continue  to  be 
territories  of  the  United  States  and  thus 
eligible  under  ANA  programs.  The 
component  jurisdictions  of  the  Trust 
Territory  of  the  Pacific  Islands  have 
chosen  Uieir  own  path  toward 
sovereignty  and  are  not  eligible  to 
receive  ANA  funds  under  the  Act.  By 
the  Compact  of  Free  Association, 
effective  November  3. 1986,  the 
Federated  States  of  Micronesia  and  the 
Republic  of  the  Marshall  Islands  ceased 
to  be  trust  territories  of  the  United 
States.  Palau,  the  remaining  island  in  the 
Pacific  Trust  Territory,  approved  its 
constitution  in  1980  and  is  now  known 
as  the  Republic  of  Palau.  It  is  currently 
working  toward  an  independent  status. 
(Senate  Report  100-140)  Any  public  and 
nonprofit  agency  serving  the  indigenous 
peoples  residing  in  Guam,  American 
Samoa,  or  the  Commonwealth  of  the 
Northern  Mariana  Islands,  or  any  public 
and  nonprofit  agency  serving 
individuals  whose  direct  ancestors  are 
from  these  same  islands  are  eligible  to 
receive  financial  assistance  from  ANA. 

Another  change  made  by  the  1987 
amendments  is  to  establish  a  revolving 
loan  fund  for  Native  Hawaiians.  Under 
these  interim  final  regulations,  an 
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agency  of  He  State  of  Hawaii  or  a 
conununitjf-based  Native  Hawaiian 
organization  w^oae  puipoae  is  the 
economic  i|id  social  self-sufBciency  of 
Native  Haf^iiant  will  be  vanteid  funds 
from  ANAJtp  administer  a  loan  program 
for  Native  Hawaiian  oiganisaticMis  and 
for  individiU  Native  Hawaiians  to 
promote  eckinomic  developmrat 

ANA  as^totance  to  date  has  mostly 
been  in  thd  farm  of  pvnts  and  contracts 
to  a  broad  Huge  of  eligible  Native 
American  ^titisf.  Thp  loan  prosraiQ . 

this  asslBtiihco  by 

ijor  problemidiiect  acoesiB 
purpose  of  this 
pn^t  is  to  determine 
iye  Americans  can.  benefit 

\ii.  coQ^nunity-bised 

the  form  of  ai  load  fond.    ' 
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Waiver  of] 


I  and  Comment 


Under  seWtion  553(b)(3)(B)  of  Tide  5. 
United  Stat^  Code,  and  section 
814(b)(3)(Bl  pf  the  Act.  for  the  reasons 
discussed  Mlow.  the  Department  finds 
that  ^>pd  cause  exists  for  concluding 
that  use  of  notic?  and  comment 
procedures]  Vill  impair  the  effective 
administraum  of  die  program  and, 
therefore.  Waiving  the  general  notice  of 
proposed  rulemaking.  An  interim  final 
rule  is  beinkpublished  based  pn  die 
requiremeiA  in  section  506  of  Tide  V  of 
the  Continiilng  Resolution  for  Fiscal 
Year  1988  (Rub.  L 100-202).  Section  506 
specifies  tnit  no  part  of  any 
appropriatibb  contained  in  this  Act  shall 
remain  available  for  obligation  beyond 
the  current  ifiscal  year. 

In  order  ^  award  a  grant  for  FY  1988 
we  must  finrt  publish  regulations.  The 
1987  amendiiients  to  the  Native 
American  Pitogram  were  not  approved 
until  Noveiiiber  3a  1067,  two  months 
after  die  fisbal  year  b^an.  ^nce  it  takes 
approximatictfy  two  weeks  for  mail  to  go 
,  and  come  mm  Hawaii,  we  would  have 
to  allow  at  l^st  45  days  for  comments 
and  additio  ital  time  for  submitting 
application  il  There  is  not  sufficient  time 
to  publish  4  ^^IPRM,  receive  and  review 
comments,  publish  a  final  rule  and  then 
publish  a  ptMram  announcement, 
screen  applications  and  obligate  the 
funds  to  a  flbm*  award  in  Fiscal  Year 
196a  I 

Widi  resp^t  to  expanding  the 
definition  fi^r  eligible  applicants  to 
include  Natf  jre  AmNican  Pacific 
Islanders,  tms  is  a  change  that  is 
mandated  W(  aection  504  of  the  1967 
amendment  a.  llierefore,  since  we  have 
no  discretion  in  the  matter,  notice  and 
comment  w  iaild  serve  no  purpose. 

In  an  effo  tt  to  solicit  and  consider 
commento,  ( )ti  January  22, 1966,  ANA 
published  a  Notice  of  Intent  to  Develop 


Regulations  and  Request  for  Comments, 
in  die  Fadeid  Ragiatar  (53  FR 1806). 
Twenty-two  comments  were  received 
and  they  were  considoed  in  the 
development  of  Uiis  interim  final  rule. 

Accordingly,  the  Secretary  has 
determined  that  it  would  be 
imiHvcticable,  unnecessary,  and 
contrary  to  the  public  interest  to  use 
notice  and  comment  procedures  in 
issuing  these  regulations.  All  comments 
received  will  be  considered,  and  the  rule 
will  be  reViJMd  tf  neeesaary. 

Raqtonse  to  die  Nottce  of  Intaot  to 
Ragnlata 

ANA  published  in  die  Fodanl 
RagSbteron  Jwraary  22,  lOeoa  Notice  of 
Intent  to  Regulate.  This  notice  was 
issued  to  comply  with  the  statutory 
requirement  of  consultation.  ANA 
received  twenty-two  comments  from 
three  oiganizations  in  response  to  the 
Notice  of  Intent  to  Regulate.  Below, 
ANA  has  provided  a  summary  of  Uiose 
comments  and  ANA's  response  to  those 
comments. 

Request  to  be  the  Loan  Administrator 

Comment  One  commenter  outiined 
the  commenter's  organizational 
qualifications  and  requested  the  award 
of  the  Revolving  Loan  Fund  grant 

Response.  A  program  announcement 
wiU  solicit  appUcations  from  eligible 
applicants.  The  grant  award  will  be 
based  on  a  conqietitive  review  process. 
Any  organizaticm  or  state  agency  that  is 
eligible  may  apply  to  be  die  Loan 
Administrator. 

Allocation  of  the  Loan  Monies 

Comment  One  cmnmenter  requested 
that  25%  of  the  loan  funds  be  made  to 
Native  HawaUans  of  50%  aboriginal 
blood  or  more. 

Response.  ANA  has  no  basis  to 
impose  such  a  requirement  The 
le^slation  does  not  limit  the  making  of 
loans  in  that  manner.  ANA  has  no  data 
to  indicate  that  such  a  policy  is 
necessary  or  proper  to  further  the  goals 
of  the  project 

Non-Federal  Share 

Comment  One  commenter  was 
concerned  that  ANA  would  require  a 
20%  non-Federal  match  of  the  Revolving 
Loan  Fund. 

Response.  Section  803(b)  of  the 
Statute  requires  a  20%  non-Federal 
match.  The  program  announcement  will 
reflect  this  requirement  However,  the. 
Commissioner  may  waive  the  match 
requirement  based  on  45  CFR  1336.50 
Native  American  Program  Regulations. . 


DevelopmeiU  Period 

Comment  One  organization  made  a 
number  of  comments  indicating  that 
because  this  is  a  demonstration  project 
there  must  be  a  period  of  development 
and  testing  before  any  direct  loans  may 
be  made. 

Response.  The  program 
announcement  wUl  address  the  time 
frame  that  may  be  necessary  for  the 
start-up  of  the  Revolving  Loan  Fund. 
Becaiise  of  the  one-time  nature  of  this 
im^ect  and  because  making  loans  is  not 
sudi  a  unique  activity,  ANA  does  not 
believe  that  any  qualified  applicant 
should  have  to  engage  in  any  protracted 
development  and  testing  prior  to  maldi^ 
direct  loans. 

Eligible  Borrower 

Comment  One  commenter  requested 
that  "&nall  Business  Concern"  be  added 
to  the  eligibility  criteria  for  a  borrower. 

Response.  ANA  finds  that  the 
language  in  the  statute  sufficientiy 
describes  die  eligible  borrowers  to 
ensure  that  the  target  population  is 
reached. 

Loan  Procedures 

Comment  A  number  of  comments 
were  received  from  one  organization 
suggesting  precise  points  to  be  covered 
in  die  loan  procedures  of  the  Revolving 
Loan  Fund,  sudi  as  defining  the  purpose 
of  the  kMns.-loan  criteria,  application 
procedures  and  loan  review 
considerations,  limits  on  loan  amounts 
and  equity  capitalization,  collateral  for 
loans,  default  procedures,  and  technical 
assistance  to  borrowers. 

Response.  The  interim  final 
regulations  require  that  the  Loan 
Administrator,  prior  to  making  a  loan, 
develop  and  submit  to  the 
Commissioner  of  ANA  for  approval  a 
number  of  procedural  items  which  are  in 
ouUine  format  in  the  regulations.  The 
above  topics  are  included.  ANA  expects 
the  Loan  Administrator  to  develop  the 
precise  procedures  for  the  Revolving 
Loan  Fund.  ANA  considers  that  it  is  the 
responsibility  of  die  Loan  Administrator, 
which  will  be  a  part  of  and 
knowledgable  about  the  Native 
Hawaiian  community,  to  develop  the 
specific  Revolving  Loan  Fund 
procedures  and  guidelines,  which  will 
be  consistent  with  OMB  Circulars  A-70 
and  A-129. 

Award  of  the  Full  $3  Million 

Comment  One  commenter  asked  that 
the  full  $3  million  be  granted  up-front  to 
allow  the  Loan  Administrator  to  invest 
excess  funds  in  obligations  of  the  United 
States. 
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Response.  While  the  legislation 

authorizing  the  RLF  also  authorizes  the 

appropriation  for  fiscal  years  1968. 1989, 

and  1990  in  the  aggregate  amount  of  $3 

million,  ANA  caimot  award  those  funds 

until  there  is  an  appropriation  for  those 

funds;  $957,000  has  been  appropriated 

for  Fiscal  Year  1988.  Payments  under  the 

grant  will  be  handled  in  accordance 

with  existing  Government-wide  grant 

payment  requirements,  which  the 

Department  has  incorporated  in  45  CFR 

Parts  74  and  92.  | 

I 
Interest  Rate 

Cowment  One  commenter  suggested 
that  the  interest  rate  charged  for  loans 
be  adjustable  on  a  yearly  basis.  ' 

Response.  The  statute  prescribes  the 
means  for  setting  interest  rates. 

Close  of  the  Five-  Year  Demonstration 
Period 

CmnmenL  One  commenter  suggests 
that  the  specific  date  of  the  end  of  the 
five-year  period  be  specified. 

Response.  The  interim  final 
regulations  do  specify  that  date  as 
November  29, 1992. 

Borrowers' Records,  Reports  and 
Inspection  of  the  Premises 

Comment  One  commenter  proposed 
requirements  for  borrowers  in  relation 
to  the  inspection  by  the  RLF  of  the 
records  and  premises  of  the  borrower 
and  the  submission  to  the  RLF  of 
specific  reports  by  the  borrower. 

Response.  Again,  it  is  ANA's 
expectation  that  the  Loan  Administrator 
will  develop  these  precise  requirements 
and  submit  them  for  the  Commissioner's 
approvaL  Any  specific  requirements  by 
the  RLF  for  the  borrower  should  be 
reflected  in  the  terms  of  the  Loan 
Agreement  not  in  these  regulations. 

Separate  Account 

Comment  One  conunenter  asked  that 
"separate  accomit"  be  clarified. 

Response.  The  requirement  that  the 
Loan  Ftand  be  established  as  a  separate 
account  means  that  the  Loan  Fund  has  a 
separate  common  accounting  number  for 
Feideral  accounting  purposes. 

Beyond  the  Five  Year  Period  ! 

Comment  One  commenter  asked  that 
the  costs  of  loan  monitoring  and  debt 
collection  beyond  the  five-year  period 
be  recognized  and  allocated. 

Response.  This  concern  is  addressed 
in  the  interim  final  regulations  in 
S  1336.73. 

Ragulalocy  Piovisioos  . 

The  interim  final  regulations  consist  of 
two  parts.  The  first  adds  the  definitions 
of  Native  American  Pacific  Islander  to 


§  133a30(c).  Eligibility.  The  second 
creates  a  new  Subpart  F,  Native 
Hawaiian  Revolving  Loan  Fund 
Demonstration  Project. 

The  loan  fund  will  be  managed  by  an 
agency  of  the  State  of  Hawaii  or  a 
community-based  Native  Hawaiian 
organization  to  make  loans  to  Native 
Hawaiian  individuals  or  to  Native 
Hawaiian  oiganizations.  The  interim 
final  regulations  include  the  procedures 
the  managing  agency  must  follow  in  the 
making  of  such  loans,  the  collection  of 
the  loans,  and  the  reporting 
requirements. 

ANA  used  revolving  loan  fund 
regulations  and  procedures  bom  the 
Bureau  of  Indian  Affairs  (BIA).  the 
Economic  Development  Administration 
(EDA),  and  the  Office  of  Community 
Services  (OCS),  HHS.  as  models  for  the 
development  of  these  interim  final 
regulations  since  the  experience  of  the 
other  agencies  is  that  they  are  sufficient 
for  the  responsible  and  effective 
administration  of  such  revolving  loan 
funds.  It  is  ANA's  intent  to  be  precise 
about  the  requirements  which  the  Loan 
Administrator  must  meet  ptiot  to 
making  a  direct  loan  in  order  to  shorten 
the  time  needed  for  development  of  the 
fund  procedures,  to  lengthen  the  time 
available  in  the  frve-year  period  in 
which  loans  may  be  made,  and  to  ensure 
consistency  «vith  the  Administration's 
program  to  improve  credit  management. 

Section-bySection  Discussion  of  the 
Regulations 

Section  1336.80   Purpose  of  the  Subpart 

This  section  addresses  the  purpose  of 
the  new  subpart 

Section  1336.81    Purpose  of  the 
Revolving  Loan  Fuztd 

This  section  d^nes  the  purpose  of  the 
RLF  demonstration  project.  It  specifies 
how  the  loan  fund  is  to  be  used  to 
accomplish  the  purpose  specified  in  the 
Act  The  primary  purpose  of  the  RLF  is 
to  provide  to  Native  Hawaiian 
businesses  financial  assistance  which  is 
otherwise  unavailable  from  financial 
agencies  or  institutions. 

Section  1336.82   Definitions 

This  section  defines  certain  key  words 
that  are  used  in  the  subpart.  They 
include  such  terms  as  applicant  loan 
administrator,  Native  Hawaiian, 
economic  enterprise. 

The  requirement  that  the  businesses 
applying  for  and  obtaining  direct  loans 
from  the  RLF  be  100  percent  Native 
Hawaiian-owned  is  necessary  to^ensnre 
that  the  loans  made  have  the  greatest 
impact  on  the  Native  Hawaiian 
community. 


Section  1336.83    General 
Responsibilities  of  the  Loan 
Administrator 

This  section  specifies  the 
requirements  the  Loan  Administrator 
must  meet  in  developing  and  obtaining 
approval  for  the  operating  plans  for  the 
RI^.  ANA  believes  these  minimum 
requirements  are  a  necessary  basis  for 
the  operation  of  a  revolving  loan  fund. 
They  are  similar  to  other  governmental 
'  requirements  for  revolving  loan  funds. 
ANA  drew  on  the  prior  experience  and 
expertise  of  BIA.  EDA  and  OCS  in 
developing  these  and  other 
requirements. 

Section  1336.84   Development  of  Coals 
and  Strategies:  Responsibilities  of  the 
Loan  Administrator 

This  section  specifies  the  goals  and 
strategies  a  Loan  Administrator  must 
develop  to  obtain  the  Commissioner's 
approval  prior  to  making  a  direct  loan. 
The  goals  of*  loan  fund  are  necessary 
to  provide  an  explication  of  purposes 
and  intent  for  the  ftlF  to  the  community 
it  serves.  ANA  believes  that  before  an 
agency  or  organization  can  support 
economic  development  for  its  members, 
it  must  establish  short  and  long  range 
goals  and  specific  economic  and 
administrative  strategies  which  become 
the  foundation  for  the  setting  of 
priorities  in  making  direct  loans.  The 
goals  and  strategies  of  the  RLF  then 
become  the  basis  for  the  overall 
operation  of  the  RLF. 

Section  1336.85   Staffing  and 
Organixation  of  the  Fund- 
Responsibilities  of  the  Loan, 
Administrator 

This  section  addresses  the  staffing  of 
the  RLF.  loan  review  committee  and 
board  and  die  responsibilities  and 
procedures  whidb  must  be  developed  by 
the  Loan  Administrator  and  approved 
by  the  Commissioner  prior  to  making 
loans.  ANA  believes  tfiese  four 
organizationa!  requirements  are  the 
minimum  that  must  be  specified  to 
assure  an  organizational  structure/basis 
for  the  operation  of  die  RLF. 

Section  1336.86   Procedures  and 
Criteria  for  Administration  of  the 
Revolving  Loan  Fkmd:  Responsibilities 
of  the  Loan  Administrator 

This  section  describes  those  loan 
making  processes  which  must  be 
developed  by  the  Loan  Administrator 
and  approved  by  die  Commissioner 
before  loans  may  be  made,  including  the 
preapplication  process,  the  screening  of 
loan  applications,  die  loan  application 
package,  the  criteria  for  evaluation  of 
the  loan  applications,  procedures  for  the 
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loan  dedsi(  i  t-making  process  and 
guidelines  ^d  documents  for  the  loan 
closing  pro4»8S.  ANA  believes  that 
adequateloianproceduresmust.be 
developed  prior  to  loans  being  made. 
Clear  loan  siaking  procedures  provide  a 
legal  basis  for  the  Loan  Administrator's 
staff  to  follow  in  processing  loans!  It  is 
the  Departn^t's  intent  that  the  loan 
monies  be  mkde  available  to  the 
community  as  speedily  as  possible  and 
with  as  much  assurance  of  100% 
payback  to  leisure  that  the  principal  is 
available  td  be  loaned  again.  Having  an 
approved  s^i  of  procedures  wiUi  which 
to  work  me«lis  that  the  making  of  loans 
can  be  begisi  soon  after  the  grant  award 
is  made.      I 

Section  133007   Security  and 
CoUaterab^ponaibilities  of  the  Loan 
Admini8tra^(ir 

Collateral  ts  not  required  by  statute 
for  each  loaU  made,  but  the  Loan 
AdministraMr  may  require  collateral  if 
he  deems  it  necessary  to  secure  the 
loan.  This  section  provides  guidance  to 
the  Loan  ActAounistrator  on  ue  type  of 
collateral  which  may  be  required  from  a 
borrower.  The  taking  of  collateral  by  the 
Loan  AdmiiiiBtrator  will  be  one  of  many 
factors  conaitlered  in  the  loan  making 
process.  Admtional  security  may  also  be 
required  aft^  the  loan  is  made  at  the 
discretion  of  Ithe  Loan  Administrator. 

Section  133dS8  Defaults.  Uncollectible 
Loans,  Liquidations:  Responsibilities  of 
the  Loan  Administrator 

This  seotiiab  requires  that  the  Loan 
Administraljiir  develop  and  obtain  Ihe 
ComoiissioMr's  approval  for  procedures 
pertaining  t||defaQltB.  uncollectible 
loans  and  liquidations.  A  copy  of  these 
procedures  inust  be  given  to  each 
applicant  at  fhe  time  the  loan 
application  i$  made. 

The  statu^^  requires  the  Loan  « 

Administratjiir  to  notify  the 
Commissioner  of  uncollectible  loans  or 
loans  collectible  only  at  an  ' 
unreas(MiabM  cost  and  to  maka 
recOauaendMkntt  f or  further  actienrThe 
actions  thatlne^Imnmissioner  may 
direct  the  Li^Achninistrator  to  take 
coneemiog  iidi  k>ens  are  qiecffied  in 
paragrairi»  (d|.  It  is  not  ANA'e  intent  to 
actively  seek  the  sale  or  takeoverof 
assets  of  a  Qi^iness  in  a  loan  defatdt, 
but  rather  td  ancourage  ^  Loan 
Adrainistrattilr  to  provide  competent 
loan  servid|i  and  feBchnicri  assistance 
to  niinimize-|Qe  number  of  loan  defaults. 
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Administrator  to  maintain  internally 
and  those  which  must  be  submitted  to 
ANA  on  a  quarterly  basis.  The  primary 
purpose  of  these  requirements  is  that  the 
Loaia  Administrator  must  maintain 
sufficient  files  to  provide  competent 
loan  decision  making  and  loan  servicing 
to  its  clients  in  order  to  establish  and 
operate  a  professional  loan  fund 
comparable  to  other  lending  agencies  or 
institutions  in  Hawaii. 

In  addition.  ANA  must  report  to 
Congress  at  the  end  of  the  second  and 
fourDi  year  of  the  demonstration  project. 
The  reports  to  Congress  must  include 
the  Department's  views  and 
recmnmendations  regarding  the 
effectiveness  of  the  demonstration 
project,  wdiether  the  demonstration 
project  should  be  eiqmnded  to  other 
groups  eligible  for  assistance  under 
ANA'S  le^lation.  and  whether  the 
duration  of  the  project  should  be 
extended.  ANA  must  be  kept  informed 
of  the  status  of  the  RLF  and  the  progress 
being  made  in  order  to  make 
recommendations  to  Congress. 

Section  1336.70    Technical  Assistance: 
Responsibilities  of  the  Loan 
Administrator 

By  statute,  the  Loan  Administrator 
must  provide  competent  managemrait 
and  technical  assistance  to  borrowers. 
This  section  addresses  diat  technfcal 
assistance.  The  purpose  of  the 
assistance  is  to  increase  the  efficacy  of 
the  borrower's  business  expertise  and 
decrease  the  number  of  k>an  defaults  or 
at^risLbusinesses.  Costs  for  the 
technical  assistance  provided  may  be 
paid  from  the  RLF. 

Section  1336.71   Administrative  Costs  . 

This  section  aUows  administrative 
costo  of  the  fund  to  be  paid  from  the 
RLF.  However,  it  is  ANA's  intent  that 
funds  in  the  RLF  be  used  to  the 
maximum  extent  possible  for  direct 
loans  rather  than  for  administrative 
costs.  The  program  announcement  will 
require  the  grantee  to  provides  a09( 
non-Federal  matdi.  The  matching  &nds 
from  tiie  grantee  Will  be  used  to 
supplement  any  funds  koa^  the  RLF  diat 
mutt  be  used  for  administrative  costs. 
The  grant  award  document  will  set  forth 
Ihe  allowable  admfaiistrative  costa 
during  ihe  five-year  demonstration    - 
period. 

Section  1336.72   Fiscal  Requirements 

Much  of  the  language  of  this  section  is 
taken  from  Section  803A  of  Ihe  Act.  The 
section  clarifies  what  use  vrill  be  made 
of  the  monies  in  dieiund  durfaig  tte  five- 
year  project,  at  the  end  of  the  project 
period,  uid  after  tiie  project  terminates. 
Of  special  note  is  the  requirement  that 


the  Loan  Adminisbtitor  assume 
responsibility  for  collection  of 
outstanding  loans  after  the  five-year 
project  ends  and  without  additional 
financial  assistance  from  ANA.  At  the 
end  of  the  five-year  period  ANA  will 
make  a  determination  of  what  q^onies 
from  the  fund  in  the  way  of  interest 
charges,  late  fees,  and  investment 
income  that  are  in  the  Fund  at  ^at  time 
will  be  necessary  to  collect  loan 
payments  untU  all  loans  are  closed.  That 
sum  of  money  will  be  made  available  to 
the  Loan  Administrator.  All  other 
monies  currently  in  the  Loan  Fund  and 
subsequently  collected  by  the  Fund  will 
be  returned  to  the  Treasury  of  the 
United  States. 

Section  1336.73   Eligible  Borrowers 

Paragraph  (d)  of  this  section  specifies 
the  eligible  borrowers  from  the  loan 
fund.  ANA  believes  this  list  represents 
all  categories  of  individuals  and  entities 
eligible  to  aiq)ly.for  loans.  Our  intent 
was  not  to  omit  any  category  of  eligible 
appUcanta  and  the  interim  final 
regulations  will  be  am«aded  if 
necessary  to  include  additional 
categories.  An  eligible  borrower  must  be 
able  to  show  that  it  has  been  unable  to 
obtain  financing  from  other  sources  on 
reasonable  terms  and  conditions. 

Section  1336.74    Time  Limits  and 
Interest 

Section  603A  of  the  Act  specifies  time 
limits  on  loans  and  the  rate  of  interest  to 
be  charged.  The  language  in  this  section 
is  taken  from  the  statiite.  The  loans 
made  from  the  fund  may  not  exceed  a 
five  year  period.  Interest  charged  is  to 
be  at  a  rate  of  two  percent  below  the 
average  muket  yield  on  the  most  recent 
public  offering  of  United  States  Treasury 
bills  occurring  before  the  date  on  which 
the  loan  is  made. 

Section  1336.75   Allowable  Loan 
Activities 

This  section  lists  examples  of 
activities  which  are  eligiUe  for  loans.  It 
is  expected  that  the  Loan  Administrator, 
subject  to  die  approval  of  the 
Commissioner,  will  extend  ther  list  to 
include  other  activities.  The  activities  in 
tUs  list  are  from  the  EDA  Revolving 
Loan  Fund  guidelines  and  from  the  OCS 
Revoking  Loan  Fund  regidations.  ANA 
believes  that  these  and  other  similar   : 
activities  carry  out  the  intent  of  the 
Revolving  Loui  Fund,  to  promote 
economic  development  for  Native 
Hawaiians.  ANA  tli^nks  these  are  types 
of  activities  which  will  foster  the 
development  and  growth  of  the  Native 
Hawaiian  community  economically  and 
as  a  result  will  increase  the  number  of 
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jobs  in  the  community.  Of  course,  we 
invite  comment  and  hope  that  the  public 
and  the  Loan  Administrator  will  suggest 
other  areas  of  allowable  loan  activities. 

Section  1336.78    Unallowable  Loan 
Activities 

lliis  sAtlon  lists  activities  which  are 
ineligible  for  loans  under  die  Loan  Fund. 
Again,  it  is  not  an  all  inclusive  Ust  The 
list  is  similar  to  the  one  in  the  EDA's 
Revolving  Loan  Fund  guidelines.  ANA 
adopted  the  list,  with  some 
modifications,  because  it  will  provide 
some  guidance  for  the  Loan 
Administrator  in  developing  the  final  list 
of  unallowable  loan  activities. 

Loans  which  support  activities  moved 
from  the  State  of  Hawaii  do  not  support 
the  purpose  of  the  demonstration 
project,  which  is  to  provide  direct  loans 
to  Native  Hawaiian  businesses  and 
individuals  to  expand  the  Native 
Hawaiian  economic  base  in  Hawaii 

ANA  is  interested  in  the  Loan 
Administrator  lending  money  to  start  or 
expand  businesses,  to  increase  jobs,  and 
to  assist  a  business  meet  cash  and  credit 
needs.  ANA  is  not  interested  in 
providing  funds  for  passive  business 
activities,  such  as  investment.  Using  the 
loan  money  to  invest  in  higher  interest 
accounts  or  to  relend  to  another 
borrower  does  not  fulfill  the  intent  of  the 
legislation. 

The  purchase  of  land  or  buildings  or 
the  construction  of  buildings  are 
unallowable  loan  activities  because  of 
the  size  of  the  Revolving  Loan  Fund.  The 
cost  of  construction  and  real  estate  in 
Hawaii  ia  such  that  the  relatively  small 
amount  m  the  Fund  would  not  make 
much  impact  on  the  Native  Hawaiian 
community  as  a  whole  if  these  activities 
were  allowed.  The  prohibition  on  the 
construction  of  buildings  does  not 
prohibit  loan  money  being  used  for  the 
indirect  costs  of  a  construction 
company.  The  money  just  cannot  be 
used  for  actual  construction  costs. 

The  purchasing  of  equity  in  private 
businesses  is  an  unallowable  activity 
because  ANA  does  not  believe  this 
purpose  is  in  accordance  with  the  intent 
of  the  Revolving  Loan  Fund.  If  a 
business  needs  additional  financing,  it 
should  apply  for  a  loan  from  the  RLF 
direcdy.  It  is  not  the  goal  of  the  RLF  to 
loan  money  to  an  intermediary  to  buy 
equity  in  or  make  loans  to  an  existing 
business. 

Section  1336.77   Recovery  of  Funds 

This  section  specifically  provides  that 
disallowances  of  costs  and  losses  to  the 
Loan  Fund  will  be  taken  by  the 
Department  under  appropriate 
circumstances.  While  the  Department 
believes  that  such  authority  exists  under 


existix^  statutory  and  regulatory 
authority,  it  was  decided  to  expressly 
provide  for  it  in  the  regulations  due  to 
the  unique  nature  of  this  program.  The 
regulation  provides  that  disall'rwances 
will  be  taken  whenever  the  Loan 
Administrator  has  violated  appropriate 
provisions  of  45  CFR  Part  74, 
Administration  of  Grants,  as  well  as  for 
violations  of  the  Act,  sjpecific  provisions 
of  these  regulations,  other  applicable 
provisions  of  Federal  and  State  law,  or 
any  combination  of  such  violations. 
Whenever  a  disallowance  is  taken,  the 
Loan  Administrator  will  have  the  right 
to  appeal  to  the  Departmental  Grant 
Appeals  Board.  If  a  disallowance  is  not 
appealed,  or  if  it  is  upheld  on  appeal  by 
the  Grant  Af^als  Board,  the  Loan 
Administrator  will  have  to  repay  to  the 
Loan  Fund,  bom  non-Federal  sources, 
whatever  amount  has  been  disallowed. 

Impact  Analysis 

Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  major  rules — defined  in  the  Order  as 
any  rule  that  has  an  annual  effect  on  the 
national  economy  of  $100  million  or 
more  or  certain  other  specified  effects. 
These  interim  final  regulations  will 
affect  only  the  grantee  in  Hawaii 
selected  to  administer  the  RLF.  The 
basic  requirements  of  the  program  are 
established  by  the  statute,  not  these 
regulations.  Therefore,  the  Department 
concludes  that  these  interim  &)al 
regulations  are  not  major  rules  within 
the  meaning  of  the  Executive  Order 
because  they  do  not  have  an  effect  on 
the  economy  of  $100  milUon  or  more  or 
meet  the  threshold  criteria. 

Regulattfry  Flexibility  Act  of  1980 

Consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  Channel  6),  we 
try  to  anticipate  and  reduce  the  impact 
of  rules  and  papenvork  requirements  on 
small  business.  For  each  rule  with  a 
significant  economic  impact  on  a 
substantial  numbw  of  "small  entities," 
we  prepare  an  analysis  describing  the 
rule's  impact  on  small  entities.  The 
impact  of  these  interim  final  regulations 
will  be  on  the  grantee  selected  as  the 
Loan  Administrator  in  Hawaii,  which  is 
not  considered  a  "small  entity"  within 
the  meaning  of  the  Act.  For  this  reason, 
the  Secretary  certifies  that  this  interim 
final  rule  will  not  have  a  significant 
impact  (m  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  loea  Pub.  L  96-511,  aU  Departments 
are  required  to  submit  to  the  Office  of 


Management  and  Budget  for  review  and 
approval  any  reporting  at  recordkeeping 
requirements  contained  in  a  proposed  or 
final  rule. 

As  required  by  section  3504(h)  of  the 
Paperworic  Reduction  Act  of  1960,  we 
will  submit  a  copy  of  diese  interim  final 
regulations  to  the  Office  of  Management 
and  Budget  (0MB)  for  its  review  of 
these  Information  collection 
requirements.  This  interim  final  rule 
contains  information  collection 
requirements  in  SS  133e.63(b).  1336.66(c) 
and  1336.e9(b)  whidi  will  be  submitted 
to  0MB  for  approval  There  will  be  no 
specific  format  for  the  submittal  of  this 
report  as  long  as  it  meets  the 
requirements  of  the  Act  and  these 
regulations. 

Other  organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  agency  official 
designated  for  this  purpose  whose  name 
appears  in  this  preamble,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Building.  Room  3206,  Washingtcm.  DC 
20503.  ATTN:  Desk  Officer  for  HHS. 

Ust  of  Sub)ects  In  45  CFR  Part  1338 

Native  American  Pacific  Islander, 
Native  Hawaiian  Revolving  Loan  Fund,    . 
Economic  development 

For  the  reasons  set  forth  in  the 
preamble,  Tide  45  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  133»-NATIVE  AMERICAN 
PROGRAMS 

1.  The  authority  citation  for  Part  1336 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  2991,  et  seq. 

2.  Section  1336.30  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

{1336.30    ENgibNNy. 


(c)  Financial  assistance  under  section 
803  may  be  made  to  public  and  nonprofit 
private  agencies  serving  native  peoples 
ttom  American  Samoa.  Guam  and  the 
Northern  Mariana  Islands  subject  to  the 
availability  of  funds. 

3.  Part  1336  is  amended  by  adding  a 
new  Subpart  F  to  read  as  follows: 

Subpart  F—»Miv«  Hawaiian  R«volvihg 
Loan  Fund  DamonalFatton  Prolact 


dCC< 

1336.a0 
1338.61 
1336.62 
1336.63 


Purpose  of  this  subpart 

Purpose  of  the  Ravolving  Loan  Fund. 

Definitions. 

General  responsibilities  of  the  Loan 


Administrator. 
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Sec. 

1336.64  Development  of  goals  and 
strategi^i:  Responiibilities  of  the  Loan 
Adminif|rator. 

1338.65  Stijffing  and  organization  of  the 
Revohriii|  Loan  Fond:  Responsibilities  of 
the  Loaa  Administrator. 

1336.66  Praoedures  and  criteria  for 
adminiatration  of  the  Revolving  Loan 
Fund:  Responsibilities  of  the  Loan 
Admiiiist-ator. 

1336.67  Se^ty  and  collateral: 
Responsibilities  of  the  Loan 
Adminislkvtor. 

1336.68  Defaults,  uncollectible  loans, 
liquidations:  Responsibilities  of  the  Loan 
Adminiitator. 

1336.69  Repbrting  requirements: 
Responimilities  of  the  Loan 
Adminislrator. 

1336.70  Tecinical  assistance: 
Responsibilities  of  the  Loan 
Adminiiivator. 

1336.71  Administrative  costs. 

1336.72  Fiscal  requirements. 

1336.73  Eligible  borrowers. 

1336.74  Time  limits  and  interest  on  loans. 

1336.75  AlloMrable  loan  activities. 
133676    UneUowable  loan  activities. 
1336.77    Reieveiy  of  funds. 

Authority:  88  SUL  2324. 101  Stat.  976  (42 
U.S.C.2g01,^se9.). 

§  1336.80    ih^rpo—  of  this  subpart 

(a)  The  Administration  for  Native 
Americans  will  award  a  five-year 
demonstratibn  grant  to  one  agency  of 
the  State  of  Iflawaii  or  to  one 
commimity-pased  Native  Hawaiian 
organizatioa  whose  purpose  is  the 
economic  and  social  self-sufiiciency  of 
Native  HawBiians  to  develop 
procedures  for  and  to  manage  a 
revolving  loan  fund  for  Native  Hawaiian 
individuals  and  organizations  in  the 
State  of  Hawaii.  (Section  830A(a)(l)) 

(b)  This  f  f  bpart  seU  forth  the 
requiremenilB  Oiat  the  oiganization  or 
agency  seletted  to  administer  the 
revolving  loan  fund  must  meet  and  the 
terms  and  conditions  applicable  to  loans 
made  to  bdnt>wers  from  the  loan  fund. 

§1336.81    Nrpose  of  ttw  Involving  Lewi 
Fund. 

The  purpose  of  the  Native  Hawaii  an 
Revolving  ^an  Fund  is  to  provide 
funding  not  available  from  other  sources 
on  reasonable  terms  and  conditions  to: 

(a)  PrombM  economic  activities  which 
result  in  ejq^nded  importunities  for 
Native  Hai|v|Biians  to  increase  their 
ownership  {ijf,  emidoyment  in.  or  income 
from  local  ^oaoauc  enterprise; 

(b)  AssiatiNative  Hawaiians  to 
overcome  specific  gaps  in  local  capital 
markets  anq  to  encourage  greater 
private4eaor  participation  in  local 
economic  otvelopment  activities;  and 

(c)  Increase  capital  formation  and 
private-secittir  jobs  for  Native 


Hawaiians.  (Section  803A(a)(l)rA)) 
S133e.n   DaHnWoneL 

Applicant  means  an  applicant  for  a 
loan  from  the  Native  Hawaiian 
Revolving  Loan  Fund.  An  applicant  must 
be  an  individual  Native  Hawaiian  or  a 
Native  Hawaiian  oiganization.  If  the 
applicant  is  a  group  of  people  organized 
for  economic  development  purposes,  the 
applicant  ownership  must  be  100% 
Native  Hawaiian. 

Commissioner  means  the 
Commissioner  of  the  Administration  for 
Native  Americans. 

Cooperative  association  means  an 
association  of  individuals  organized 
pursuant  to  State  or  Federal  law,  for  the 
purpose  of  otvning  and  operating  an 
economic  enterprise  for  profit,  with 
profits  distributed  or  allocated  to 
patrons  who  are  members  of  the 
organization. 

Corporation  means  an  entity 
organized  pursuant  to  State  or  Federal 
law,  as  a  corporation,  with  or  without 
stock,  for  the  purpose  of  owning  and 
operating  an  economic  enterprise. 

Default  means  failure  of  a  borrower  to 
make  scheduled  payments  on  a  loan, 
failure  to  obtain  the  lender's  approval 
for  disposal  of  assets  mortgaged  as 
security  for  a  loan,  or  failure  to  comply 
tkrith  the  convenants,  obligations  or 
other  provisions  of  a  loan  agreement 

Economic  enteiprioB  means  any 
Native  Hawaiian-otmed.  commercial, 
industrial,  agricultural  or  other  business 
acnvity  established  or  organized  for  the 
purpose  of  profit 

Financing  statement  means  the 
document  filed  or  recorded  in  country  or 
State  offices  pursuant  to  the  provisions 
of  the  Uniform  Commercial  Code  as 
enacted  by  Hawaii  notifying  third 
parties  that  a  lender  has  a  lien  on  the 
chattel  and/or  crops  of  a  borrower. 

Loan  Administrator  means  either  the 
agency  of  the  State  of  Hawaii  or  the 
community-based  Native  Hawaiian 
organization  whose  purpose  is  the 
economic  and  social  self-sufGciency  of 
Native  Hawaiians  selected  to  administer 
the  revolving  loan  fund. 

Mortgages  mean  mortgages  and  deeds 
of  trust  evidencing  an  enctunbrance  of 
trust  or  restricted  land,  mortgages  and 
security  agreements  executed  as 
evidence  of  liens  against  crops  and 
chattels,  and  mortgages  and  deeds  of 
trust  evidencing  a  lien  on  leasehold 
interests. 

Native  Hawaiian  means  an  individual 
any  of  whose  ancestors  were  natives  of 
the  area  which  consists  of  the  Hawaiian 
Islands  prior  to  1778. 

Partnership  means  two  or  more 
persons  engaged  in  the  same  business, 
sharing  its  profits  and  risks,  and 


oiganized  pursuant  to  state  or  Federal 
law. 

Profits  mean  die  net  income  earned 
after  deducting  operating  expenses  from 
operating  revenues. 

Revolving  Loan  Fund  (RLF)  means  all 
funds  that  are  now  or  are  hereafter  a 
part  of  the  Native  Hawaiian  Revolvhig 
Loan  Fimd  authorized  by  the  Native 
American  Programs  Act  of  1974,  as 
amended  in  1987,  and  supplemented  by 
sums  collected  in  repayment  of  loans 
made,  including  interest  or  other  charges 
on  loans  and  any  funds  appropriated 
pursuant  to  Section  803A  of  the  Native 
American  Prograois  Act  of  1974.  as 
amended. 

i<KM.vs   uwhtbi  rasponsnunias  or  ma 
I  —  *  ^   ...»    . 
UMn  wtiiiiiiMsoawf. 

(a)  The  Loan  Administrator  will  make 
loans  to  Native  Hawaiian  oiganizatioiu 
and  to  individual  Native  Hawaiians  for 
the  purpose  or  promoting  economic 
development  among  Native  Hawaiians 
in  the  State  of  Hawaii.  (Section 
803(aHlHA).) 

(b)  Prior  to  any  loan  being  made  from 
the  RLF.  the  Loan  Administrator  will 
develop  and  obtain  the  Commissioner's 
approval  of  the  following  oiganizational 
and  administrative  materials  necessary 
to  implement  the  RLF: 

(1)  Goals  and  strategies; 

(2)  Staffing  and  organizational 
respoosibiUties; 

(3)  Preapplicatioo  and  loan  screening 
processes: 

(4)  Loan  {vocedures  including 
application  forms; 

(5)  Criteria  and  procedures  for  loan 
review,  evaluation  and  decision-making: 

(6)  Loan  closing  procedures:  and 

(7)  Procedures  iat  loan  servicing, 
monitoring  and  provision  of  technical 
assistance. 

(c)  The  Loan  Adkninistrator  will  set  up 
fiscal  management  procedures  to  satisfy 
the  requirements  of  section  803A  of  the 
Native  American  Programs  Act  and  this 
subpart 

(d)  The  Loan  Administrator  must  set 
up  a  separate  accotmt  for  the  RLF  into 
which  all  payments,  interest  charges, 
and  other  amounts  collected  from  loans 
made  fi'om  die  RLF  will  be  deposited. 

S1336M 


of  UieLoan 


(a)  Prior  to  the  approval  of  any  direct 
loan  under  the  RLF,  the  Loan 
Administrator  will  develop  and  obtain 
the  Commissioner's  approval  for  a  clear 
and  comprehensive  set  of  goals  and 
strategies  for  the  RLF.  The  goals  will 
specify  the  restdts  the  Loan 
Administrator  expects  to  ac(»mplish 
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ftx>in  die  Revolving  Loan  Fund,  define 
the  RLFs  role  and  responsibilities  for 
potential  users,  and  serve  as  the  basis 
for  the  development  of  an  organizational 
strategy  and  operating  plan.  The  RLF 
strategies  will  provide  die  Loan 
Administrator  with  a  sound 
understanding  of  the  economic  and 
market  conditions  within  the  Native 
Hawaiian  community. 

(b)  The  following  factors  shall  be^ ' 
considered  by  the  Loan  Administrator  in 
developing  the  RLFs  goals: 

(1)  Employment  needs  of  the  local 
population; 

(2)  Characteristics  of  the  local 
economic  base;  | 

(3)  Characteristics  of  the  local  capital 
base  and  the  gaps  in  the  local 
availability  of  business  capital; 

(4)  Local  resources  for  economic 
development  and  their  availability;  and 

(5)  Goals  and  strate^es  of  other  local 
oi:ganization8  involved  in  economic 
development  ^ 

(c)  The  loan  fund  strategies  developed 
by  the  Revolving  Loan  Ftmd  must 
include  the  following: 

(1)  Business  Toileting  Strategy:  to 
deterrmine  which  types  of  businesses 
are  to  be  targeted  by  the  loan  fund.  The 
Loan  Administrator  will  develop 
procedures  to  ensure  that  the  loans    . 
made  are  directed  to  Native  Hawaiians. 

(2)  Financing  Strategy:  to  determine 
the  types  of  financing  the  loan  fund  will 
provide; 

(3)  Business  Assistance  Strategy:  to 
identify  the  possible  or  potential 
managemeAt  problems  of  a  borrower 
and  develop  a  workable  plan  for 
providing  borrowers  with  the  needed 
management  assistance;  -  \ ,  I 

(4)  Marketing  Strategy:  to  genera'te 
appUcations  from  potential  borrowers 
and  to  generate  the  support  and 
participation  of  local  financial 
institutions; 

[S]  Capital  Base  Management 
Strategy:  to  develop  and  allocate  the ! 
financial  resources  of  the  fund  in  the 
most  effective  ppssiUe  way  to  meet  tke 
need  or  demand  for  financing;  and 

{^)  Accountability  Strategy:  \o 
develop  policies  and  mechuiisms  to 
hold  borrowers  accountable  im   • 
providing  the  public  benefits  promised 
(e.g.  jobs)  in  return  for  financing;  to 
Misure  that,  until  expenditure,  loan 
proceeds  ere  held  by  the  borrower  in  ^ 
secured,  liquid  financial  instruments;  to 
hold  borrowers  accountable  for 
upholding  the  commitments  made  |Hlor 
to  the  loan;  and  to  develq;)  the  methods 
used  by  the  RLF  to  enforce  these 
commitments.  , 


91336.65    Staffing  and  organization  of  ItM 
ftevolving  Loan  FumI:  ReaponalbWties  of 
the  laOan  AdminiatrBtor. 

Prior  to  the  approval  of  any  direct 
loan  under  the  RLF.  the  Loan 
Administrator  must  develop  and  obtain 
the  Commissioner's  approval  for  the 
RLFs  organization  table,  including: 

(a)  The  structure  and  composition  of 
the  Board  of  Directors  of  the  RLF; 

(b)  The  staffing  requirements  for  the 
RLF,  with  position  descriptions  and 
necessary  personnel  qualifications; 

(c)  The  appointments  to  the  advisory 
loan  review  committee;  and 

(d)  The  roles  and  responsibilities  of 
the  Board,  staff  and  loan  review 
committee. 

S1336j86    PreeoduTM  and  criteria  for 
admlnirtraUon  of  itw  Boveiving  Loan  Fund; 
RosponaMNiaa  of  ttw  Loan  Administrator. 

Prior  to  the  approval  of  any  direct 
loan  imder  the  RLF,  the  Loan 
Administrator  must  develop  and  obtain 
the  Commissioner's  approval  for  the 
following  procedures: 

(a)  Preapplication  and  loan  screening 
procedures.  Some  factors  to  be 
considered  in  the  loan  screening  process 
are: 

(1)  General  eligibility  criteria: 

(2)  Potential  economic  development 
criteria; 

(3)  Indication  of  business  viability; 

(4)  Hie  need  for  RLF  financing;  and 

(5)  The  ability  to  property  utilize 
fiirancing. 

\yii]  Application  process.  The 
application  package  includes  forms, 
instructions,  and  policies  and 
procedures  for  the  loan  application.  The 
package  must  also  include  instructions 
for  the  development  of  a  business  and 
marketing  plan  and  a  financing  proposal 
from  the  applicant. 

(c)  Loan  evaluation  criteria  and 
procedures.  The  loan  evaluation  must 
include  the  following  topics: 

(1)  General  and  specific  business 
trends; 

(2)  Potential  market  for  the  product  or 
service; , 

(3)  Markedly  strategy; 

(4)  Management  skills  of  the 
borrower; 

(5)  Operati(Hial  plan  of  the  borrower; 

(6)  Financial  controls  and  accounting 
systems; 

t^l-Finaneial  projections;  and 
(8)  Structure  of  investment  and 

financing  package. 
[A)  Loan  decision-making  process. 

Decision-making  on  a  loan  application 

includes  the  recommendations  of  die 
-staff,  the  review  by  the  loan  review 

committeeand  the  decision  by  the 

Board. 


[e)-Loan  closing  process.  The 
guidelines  for  the  loan  closing  process 
include  the  finalization  of  loan  terms; 
conditions  and  covenants:  the  exercise 
of  reasonable  and  proper  care  to  ensure 
adherence  of  the  proposed  loan  and 
borrower's  operations  to  legal 
requirements:  and  the  assurance  that 
any  requirement  for  outside  financing  or 
other  actions  on  which  disbursement  is 
contingent  are  met  by  the  borrower. 

(f)  Loan  closing  documents. 
Documents  used  in  the  loan  closing 
process  include: 

(1)  Term  Sheet  an  oudine  of  items  to 
be  included  in  the  loan  agreement.  It 
should  cover  the  following  elements: 

(i)  Loan  terms; 
(ii)  Security  interest; 
(iii)  Conditions  for  closing  the  loan; 
(iv)  Covenants,  including  reporting 
requirements; 
(v)  Representations  and  warranties; 
(vi)  Defaults  and  remedies;  and 
(vii)  Other  provisions  as  necessary. 

(2)  Closing  Agenda:  an  ouUine  of  die 
loan  documents,  the  badcground 
documents,  and  the  legal  and  other 
supporting  documents  required  in 
connection  with  the  loan. 

(g)  Loan  servicing  and  monitoring. 
The  servicing  of  a  loan  will  include 
collections,  monitoring,  and 
maintenance  of  an  up-to-date 
information  system  on  loan  status.  i 

(1)  Collections:  To  include  a 
repayment  schedule,  invoice  for  each 
loan  payment,  late  notices,  provisions 
for  late  diarges. 

(2)  Loan  Monitoring:  To  include 
regular  reporting  requirements,  periodic 
analysis  of  corporate  and  industry 
information,  sdieduled  telephone 
contact  and  site  visits,  regular  loan 
review  committee  oversight  of  loan 
status,  and  systematic  internal  reports 
and  files. 


91336J7   SseurHyandi 
RssponsMiMtiss  of  ttw  Loan  Administrator. 

The  Loan  Administrator  may  require 
any  applicant  for  a  loan  itom  the  RLF  tc 
provide  such  collateral  as  the  Loan 
Administrator  determines  to  be 
necessary  to  secure  the  loan.  (Section 
803A(b)(3)) 

[a]  As  a  Credit  Factor.  The 
avaflability  of  collateral  security     - 
normally  is  considered  an  important 
factor  in  making  loans.  The  types  and 
amount  of  collateral  Security  required 
should  be  governed  by  the  relative 
strengths  imd  weaknesses  of  other 
credit  factors.  The  taldng  of  collateral  as 
security  should  be  considered  with 
respect  to  each  loan.  Collateral  security 
should  be  sufficient  to  provide  the 
lender  reasonable  protecti<m  from  loss 
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in  the  case  ^t  adversity,  but  such 
security  or  liEJck  Oereof  should  not  be 
used  as  the  primary  basis  for  deciding 
whether  to  f  Ktend  credit 

(b)  Securkj^  Interests.  Security 
interests  which  may  be  taken  by  the 
lender  induiile,  but  are  not  limited  to, 
liens  on  real  or  personal  property, 
including  letl^ehold  interests; 
assigmnentv  bf  income  and  accomits 
receivable;  and  Hens  on  inventory  or 
proceeds  of  itnrentory  sales  as  well  as 
marketable  jMBCurities  and  cash 
collateral  a<(^ouiits. 

(1)  Motor\ifehicle8.  Liens  ordinarily 
should  be  t^l^en  on  licensed  motor 
vehicles,  boBlts  or  aircraft  purchased 
hereunder  iilorder  to  be'able  to  transfer 
title  easily  atould  the  lender  need  to 
declare  a  dmult  or  repossess  the 
property. 

(2)  Insunaipe  on  pmperty  secured. 
Hazard  insi^ianoe  op  to  the  amount  of 
the  loan  or  the  replacement  value  of  die 
property  setfared  (whichever  is  less) 
must  be  takra  naming  die  lender  as 
beneficiary,  iuch  insurance  includes  fire 
and  extendint  coverage,  pirf>lic  Ualniity. 
property  dantage,  and  other  appropriate 
types  of  haaard  insurance. 

(3)  AppraiaaJs.  Real  property  serving 
as  collateral  Security  must  be  appraised 
by  a  qualified  appraiser.  For  all  other 
types  of  property,  a  valuation  shall  be 
made  using  apy  recognized,  standard 
technique  (iniduding  standard  reference 
manuals),  aad  this  valuation  shall  be 
described  ill  the  loan  file. 

(c)  Addititfnal  security.  The  lender 
may  require  Collateral  security  or 
additional  security  at  any  time  during 
the  term  of  the  loan  if  after  review  and 
monitoring  an  assessment  indicates  the 
need  for  such  security. 

S133iLM 
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(a)  Prior  t^imaking  loans  from  the 
RLF,  the  Loa*  Administrator  «vill 
develop  anc^  obtain  the  Commissioner's 
approval  for  written  procedures  and 
definitions  pertaining  to  defaults  and 
collections  bf  payments.  (Section 
803A(b)(4))|; 

(b)  The  Lodn  Administrator  %vill 
provide  a  copy  of  such  procedures  and 
definitions  to  each  applicant  for  a  loan 
at  the  time  th|e  application  is  made 
(Section  803^(b)(4)) 

(c)  The  hagtfi  Administrator  will  report 
to  the  Gomntjssioner  whenever  a  loan 
recipient  is  ^  days  in  arrears  in  the 
repayment  of  principal  or  interest  or  has 
failed  to  con|ibly  widi  the  terms  of  the 
loan  agreemii  at  After  making 
reasojiable  c  forts  to  collect  amounts 
payable,  as  s  >ecified  in  the  written  ' 
procedures,  t  le  Loan  Administrator 


shall  notify  the  Commissioner  whenever 
a  loan  is  uncollectible  at  reasonable 
cost.  The  notice  shall  include 
recommendatioos  for  future  action  to  be 
taken  by  the  Loan  Administrator. 
(Section  a03A(c)  (1)  and  (2)) 

(d)  Upon  receiving  such  notices,  the 
Commissioner  will,  as  appropriate, 
instruct  the  Loan  Administrator 

(1)  To  demand  the  immediate  and  full 
repayment  of  the  loam 

(2)  To  continue  widi  its  coUection 
activities; 

(3)  To  cancel  adjust,  compromise,  or 
reduce  the  amount  of  such  loan; 

(4)  To  modify  any  term  or  condition  of 
such  loan,  indudiag  any  term  or 
condition  relating  to  the  rate  of  interest 
or  the  time  of  payment  of  any 
installment  of  principal  or  interest,  or 
portion  thereof,  that  is  payable  under 
such  loan;  W 

(5)  To  discontinue  any  hirtber 
advance  of  funds  contemplated  by  the 
loan  agreement: 

(6)  To  take  possession  of  any  or  all 
collateral  given  as  security  and  in  the 
case  of  individuals,  corporations, 
partnerships  or  cooperative 
associations,  the  property  purchased 
with  the  borrowed  funds: 

(7)  To  prosecute  legal  action  against 
the  borrower  or  against  the  officers  of 
the  borrowing  organization: 

(6)  To  prevent  further  disbursement  of 
credit  funds  under  the  control  of  the 
borrower: 

(9)  To  assign  or  sell  at  a  public  or 
private  sale,  or  othemvise  dispose  of  for 
cash  or  credit  any  evidence  of  debt, 
contract,  claim,  personal  or  real 
property  or  security  assigned  to  or  held 
by  the  Loan  Administrator  or 

(10)  To  liquidate  or  arrange  for  the 
operation  of  economic  enterprises 
financed  with  the  revcdving  loan  until 
the  indebtedness  is  paid  or  until  the 
Loan  Administrator  has  received 
acceptable  assurance  of  its  repayment 
and  compliance  with  the  terms  (^  the 
loan  agreement  (Section  803A(c)(2)(B)) 


S133ftjM 


off  tile  wsan  Administrator, 
(a)  The  Loan  Administrator  will 
maintain  the  following  internal 
information  and  records: 

(1)  For  each  borrower  The  loan 
repayment  schedule,  log  of  telephone 
calls  and  site  visits  made  with  the  date 
and  the  itenu  discussed., 
correspondence  with  die  borrower, 
progress  reports  and  analyses. 

(2)  Monthly  status  of  all  outstanding 
loans,  noting  all  overdue  payments. 

(3)  Monthly  status  of  tlw  investments 
of  the  revolving  loan  fund  monies  not 
currendy  used  for  loans. 


(4)  Monthly  records  on  the  revenue 
generated  by  the  loan  fund  from  interest 
charges  and  late  charges. 

(5)  Monthly  administrative  costs  of 
the  management  of  die  loan  fund  an^ 
the  sources  of  the  monies  to  support  the 
administrative  costs. 

(b)  The  Loan  Administrator  must 
submit  a  quarterly  report  to  the 
Commissioner.  The  report  may  be  in  a 
format  of  the  choice  of  the  Loan 
Administrator  as  long  as  it  includes  at  a 
minimum  the  following  topics: 

(1)  For  each  borrower 

(i)  Name  of  the  borrower 

(ii)  Economic  development  purpo6e(s) 
of  the  loan; 

(iii)  Financing  of  the  loan  by  source; 

(iv)  Loan  status  (current/delinquent/ 
paid): 

(v)  Principal  and  interest  outstanding: 
and 

(vi)  Amount  delinquent/defaulted,  if 
any. 

(2)  Financial  status  of  the  RLF: 

(i)  Administrative  cost  expenditures: 

(ii)  Level  of  base  capital; 

(iii)  Level  of  current  capital; 

(iv)  Amount  of  ANA  fiuiding; 

(v)  Matching  share: 

(vi)  Other  direct  funding  of  die  RLF: 

(vii)  Program  income,  including 
interest  on  loans,  earnings  from 
investments,  fee  charges: 

(viii)  Loans  made: 

(ix)  Ljosses  on  loans; 

(x)  Principal  and  interest  outstanding; 

(xi)  Loans  repaid; 

(xii)  Delinquent  loans;  and 

(xiii)  Collateral  position  of  the  RLF 
(the  value  of  collateral  as  a  percent  of 
the  outstanding  balance  on  direct  loans). 

(c)  Hie  Loan  Administrator  must 
submit  a  semi-annual  report  to  the 
Commissioner  containing  an  analysis  of 
the  RLF  progress  to  date. 

(d)  The  Loan  Administrator  must 
submit  to  the  Department  a  quarterly 
SF-2e9,  Financial  Status  Report  or  any 
equivalent  report  required  by  the 
Department 

§  133S.70   Technlcai  assistaner.  ^^^ 
ResponslbNKias  of  IIm  Imm  AdaiMstfsAof . 

The  lioan  Administrator  will  assure 
that  competent  management  and 
technical  assistance  is  available  to  the 
borrower  consistent  iwith  the  bonower's 
knowledge  and  experience  and  the 
nature  and  oompksdty  of  the  economic 
enterprise  being  (jnanioed  by  the  RLF. 
Consultants,  Rlf  staff,  and  members  of 
the  loan  review  committee  and  Board 
may  be  used  to  assist  borrowers. 
(Section  803A(dHlKB)) 
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S  1338.71    AdmMstntivceocts. 

Reasonable  administrative  costs  of 
the  RLF  may  be  paid  out  of  the  loan  j 
fund.  The  grant  award  agreement 
befWeen  the  Loan  Administrator  and 
ANA  will  set  forth  the  allowable 
administrative  costs  of  the  loan  fund  I 
during  the  Hve-year  demonstration 
period.  (Sections  803A(a)(2)  and 
803A(d)(l)(A)) 

$1336.72   Fiscal  raquirmMnts. 

(a)  Any  portion  of  the  revolving  loain 
fund  that  is  not  required  for  expenditure 
must  be  invested  in  obligations  of  the 
United  States  or  in  obligations 
guaranteed  or  insured  by  the  United 
States. 

(b)  Loans  made  under  the  RLF  will  be 
for  a  term  that  does  not  exceed  Ave    I 
years.  ! 

(c)  No  loan  may  be  made  by  the  RLF 
after  November  29, 1992,  the  close  of  the 
five-year  period  of  the  demonstration 
project.  (Section  803A(b)(6)] 

(d)  All  monies  that  are  in  the 
revolving  loan  fund  on  November  29, 
1992  and  that  are  not  otherwise  needed 
(as  determined  by  the  Commissioner)  to 
carry  out  the  provisions  of  this  subpart 
must  be  deposited  in  the  Treasury  of  the 
United  States  as  miscellaneous  receipts. 
The  Commissioner  will  make  this 
determination  based  on  reports,  audits 
and  other  appropriate  documents  as 
determined  by  the  Commissioner.  The 
Commissioner  will  take  into 
consideration  the  costs  necessary  to    : 
collect  loans  outstanding  beyond 
November  2a  1992.  which  costs  may  be 
paid  from  interest  and  loan  charges 
collected  by  the  Fund  and  in  the  Fund  as 
of  November  29, 1992.  To  use  monies  in 
the  Fund  for  the  costs  of  collection  after 
November  29. 1992,  the  Commissioner 
must  give  prior  approval  for  such  use. 

(e)  All  monies  deposited  in  the 
revolving  loan  fund  after  November  29. 
1992  must  be  deposited  in  the  Treasury 
of  the  United  States  as  miscellaneous 
receipts. 

(f)  After  November  29. 1992.  the  Loap 
Administrator  will  assume 
responsibility  for  the  collection  of  all 
outstanding  loans  without  additional 
financial  assistance  from  ANA. 

S133C73   EUgfttebofriMMrs. 

(a)  Loans  may  be  made  to  eligible 
applicants  only  if  the  Loan 
Administrator  determines  that  the 
applicant  is  unable  to  obtain  financing 
on  reasonable  terms  and  conditions 
from  other  sources  such  as  banks.  Small 
Business  Administration,  Production 
Credit  Associations,  Federal  Land 
Banks;  and  I 

(b)  Only  if  there  is  a  reasonable     ' 
prospect  that  the  borrower  will  repaj 


the  loan.  (Section  803A(b)(l)  (A)  and 

m    . 

(c)  The  Loan  Administrator  will 
detoTnine  an  applicant's  inability  to 
obtain  financing  elsewhere  on 
reasonable  terms  and  conditions  from 
documentation  provided  by  the 
applicant 

(d)  Those  eligible  to  receive  loans 
from  the  revolving  loan  fund  are: 

(1)  Native  Hawaiian  individuals. 

(2)  Native  Hawaiian  non-profit 
organisations. 

(3)  Native  Hawaiian  businesses. 

(4)  Native  Hawaiian  cooperative 
associations. 

(5)  Native  Hawaiian  partnerships.  - 

(6)  Native  Hawaiian  associations. 

(7)  Native  Hawaiian  corporations. 

§1338.74   Tima  limits  and  mtarMt  on 


(a)  Loans  made  under  the  RLF  will  be 
for  a  term  that  does  not  exceed  5  years. 

(b)  Loans  will  be  made  to  approved 
borrowers  at  a  rate  of  interest  that  is  2 
percentage  points  below  the  average 
maiicet  yield  on  the  most  recent  public 
offering  of  United  States  Treasury  bills 
occu^ng  before  the  date  on  which  the 
loan  is  made.  (Section  803A(b)(2)  (A) 
and  (B)) 

$1338.75   AHowaMsieaiaetlvWss. 
The  following  are  among  those 
activities  for  which  a  loan  may  be  made 
from  the  RLF: 

(a)  The  establishment  or  expansion  of 
businesses  engaged  in  commercial, 
industrial  or  agricultiual  activities,  such 
as  farming,  manufacturing,  construction, 
sales,  service; 

(b)  The  establishment  or  expansion  of 
cooperatives  engaged  in  the  production 
and  marketing  of  farm  products, 
equipment,  or  supplies;  the  manufacture 
and  sale  of  industrial,  commercial  or 
consumer  products:  or  the  provision  of 
various  commercial  services; 

(c)  Business  or  job  retention; 

(d)  Small  business  development; 

(e)  Private  sector  job  creation;  and 

(f)  Promotion  of  economic 
diversification,  e.g.  targeting  firms  in 
growth  industries  that  have  not 
previously  been  part  of  a  community's 
economic  base. 


§1338.78 

The  following  activities  are  among 
those  activities  not  eligibfe  for  support 
under  the  revolving  loan  fund: 

(a)  Loans  to  the  Loan  Administrator  or 
any  representative  or  delegate  of  the 
Loan  Administrator  (Section  803A(b](5)); 

(b)  Loans  which  would  create  a 
potential  conflict-of-interest  for  any 
officer  or  employee  of  the  Loan 
Administraton  loan  activities  which 


directly  benefit  these  individuals,  or 
persons  related  to  them  by  marriage,  or 
law. 

(c)  Eligible  activities  which  are  moved 
from  the  State  of  Hawaii; 

(d)  Investing  in' high  interest  account, 
certificates  of  deposit  or  other 
investments; 

(e)  Relending  of  the  loan  amount  by 
the  borrower;  - 

(f)  The  purchase  of  land  or  buildings: 

(g)  The  construction  of  buildingr.  and 
(h)  Purchasing  or  financing  equity  in 

private  businesses. 

§  1338.77   Racovary  of  funds. 

(a)  Funds  provided  under  this  Subpart 
may  be  recovered  by  the  Commissioner 
for  both  costs  of  administration  of  the 
Loan  Fund  and  losses  incurred  by  the 
Fund  (hereafter  jointiy  referred  to  as 
"costs")  under  the  following 
circimistances: 

(1)  Whenever  claimed  costs  are 
unallowable  under  the  Native 
Americans  Programs  Act  of  1974,  as 
amended,  or  under  45  CFR  Part  74.  or 
both; 

(2)  For  costs  for  loans  made  to 
ineligible  persons  or  entities  as  defined 
in  §  1336.73; 

(3)  For  costs  connected  witii  the 
default  of  a  borrower  when  the  Loan 
Administrator  has  failed  to  perfect  any 
security  interest  or  when  the  Loan 
Administrator  has  failed  to  obtain 
collateral  when  provision  of  collateral  is 
a  condition  of  a  loan. 

(4)  For  costs  connected  with  any 
default  when  the  Loan  Administrator 
has  failed  to  perform  a  proper  check  of 
an  applicant's  credit; 

(5)  For  costs  whenever  the  Loan 
Administrator  has  failed  to  notify  the 
Commission  of  loans  at  ride  as  required 
by  S  1338.68  of  these  regulations,  and  as 
may  be  required  by  the  procedures 
approved  pursuant  to  that  regulation; 

(6)  For  costs  whenever  the  Loan 
Adininistrator  has  failed  to  follow 
property  instructions  provided  to  it  by 
the  Commissioner  pursuant  to 

§  133a88(d)  of  these  regulations; 

(7)  For  costs  whid)  are  incurred  due  to 
faulty  record  keeping,  reporting,  or  both; 
or 

(8)  For  costs  which  are  in  connection 
with  any  activity  or  action  which 
violates  any  Federal  or  State  law  or 
regulation  not  spedfidally  identified  in 
these  regulations. 

(b)  Whenever  the  Commissioner 
determines  that  funds  have  been 
improperly  utilized  or  accounted  for.  he 
will  issue  a  disallowance  pursuant  to 
the  Act  and  to  45  CFR  Part  74  and  will 
notify  the  Loan  Administrator  of  its 
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appeal  righta,  which  appeal  must  be 
taken  pursuant  to  45  CPR  Part  16. 

(c)  If  a  disallowance  is  taken  and  not 
appealed,  or  if  it  is  appealed  and  the 
disallowance  is  upheld  by  the 
Departmental  Grant  Appeals  Board,  the 
Loan  Administrator  must  repay  the 
disallowed  amount  to  the  Loan  Fund 
within  30  days,  such  repayment  to  be 
made  with  ^on-Federal  funds. 

(Catalog  of  Federal  Domestic  Assistance 
Number  13.612) 

Date:  May  17, 1968 

Sydney  Olsoa, 

Assistant  Searetary  for  Human  Development 
Services. 

Approved:  hjlay  23. 1988. 
Otis  R.  BoweK 
Secretary. 

(FR  Doc.  88-14296  Filed  &-23-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

[AnnouncMiMiit  No.  13612-8833] 


Native  Hawaiian  Revolving  Loan  Fund 
Demonstration  Project;  Program 
Announcement  ; 

agency:  Administration  for  Native 
Americans  (ANA).  Office  of  Human 
Development  Services  (OHDS), 
Department  of  Health  and  Human 
Services. 

ACTION:  Announcement  of  availability  of 
competitive  financial  assistance  for  a 
Native  Hawaiian  Revolving  Loan  Fund 
Demonstration  Project. 

summary:  The  Administration  for 
Native  Americans  announces  the 
availability  of  fiscal  year  1988  funds  for 
a  Native  Hawaiian  Revolving  Loan  Fund 
Demonstration  project.  The  Bnancial 
assistance  provided  by  ANA  is  designed 
to  implement  a  five-year  demonstration 
project,  flnanced  by  Fiscal  Year  1988 
appropriations,  to  establish  a  Native 
Hawaiian  Revolving  Loan  Fund  to 
promote  economic  development  for 
Native  Hawaiians. 

DATE:  The  closing  date  for  receipt  of 
applications  is  August  23, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Darryl  Summers  (202)  245-7730  or  Jan 
Phalen  (202)  245-7714.  Administration 
for  Native  Americans,  330  Independence 
Avenue,  SW.,  Washington,  DC  20201- 
0001. 

SUPPLEMENTARY  INFORMATION: 

A.  Introduction  and  Program  Purpose 

The  purpose  of  this  program 
announcement  is  to  announce  the 
availability  of  financial  assistance  for 
the  establishment  and  management  of  a 
Native  Hawaiian  Revolving  Loan  Fund 
Demonstration  Project.  Funds  will  be 
awarded  under  section  803A  of  the 
Native  American  Programs  Act  of  1974, 
as  amended  Pub.  L  93-644, 88  Stat  2324, 
U.S.C.  2991b. 

Proposed  projects  will  be  reviewed  on 
a  competitive  basis  against  the 
evaluation  criteria  in  this 
announcement. 

The  purpose  of  the  financial 
assistance  provided  by  the 
Administration  for  Native  Americans 
(ANA)  under  the  Native  American 
Programs  Act  (the  Act)  is  to  promote 
social  and  economic  self-sufficiency  for 
American  Indians,  Alaskan  Natives. 
Native  Hawaiians  and  Native  American 
Pacific  Islanders. 


ANA  bases  its  program  and  policy 
initiatives  on  three  program  goals: 
governance,  economic  development  and 
social  development.  To  accomplish 
these  goals,  ANA  supports  tribal 
governments  and  other  Native  American 
organizations  in  the  development  and 
implementation  of  community-based, 
long-term  governance  and  social  and 
economic  development  strategies 
(SEDS)  aimed  at  promoting  the  self- 
sufficiency  of  their  own  communities. 

B.  Proposed  Project  To  Be  Funded 

The  Native  Hawaiian  Revolving  Loan 
Fund  Demonstration  Project  is 
authorized  by  recent  amendments  to  the 
Act  as  a  5-year  demonstration  project  to 
promote  economic  development  for 
Native  Hawaiians  and  financed  through 
appropriations  contained  in  the  Fiscal 
Year  1988  Continuing  Resolution.  Under 
these  provisions,  either  an  agency  of  the 
State  of  Hawaii  or  a  community-based 
Native  Hawaiian  organization  whose 
purpose  is  the  economic  and  social  self- 
sufficiency  of  Native  Hawaiians  will  be 
awarded  one  grant  to  establish  and 
administer  a  revolving  loan  fund  for 
Native  Hawaiian  organizations, 
businesses,  and  individual  Native 
Hawaiians. 

ANA'S  financial  assistance  for  Native 
Hawaiians  to  date  has  been  in  the  form 
of  grants  to  a  broad  range  of  Native 
Hawaiian  groups.  The  purpose  of  this 
demonstration  project  is  to  determine 
whether  Native  Hawaiians  can  benefit 
from  additional  community-based 
assistance  for  business  development  in 
the  form  of  a  revolving  loan  fund. 

Applicants  are  encouraged  to  read 
carefully  the  regulations  at  45  CFR  Part 
1336.  Subpart  F,  which  define  the 
Department's  requirements  for  the 
development  and  management  of  the 
Revolving  Loan  Fund.  A  grant 
application  must  reflect  the  loan  fund 
requirements  as  specified  in  the 
regulations.  ^ 

As  stated  in  section  803A,  the  five- 
year  demonstration  project  period  will 
run  from  November  29, 1987  (the  date  of 
enactment  of  the  legislation)  to 
November  29, 1992.  ANA  expects  the 
grant  to  be  awarded  to  administer  the 
Revolving  Loan  Fimd  project  by 
September  30, 1988.  Therefore,  the 
prospective  grantee  must  be  prepared  to 
use  the  a/nount  of  the  Fiscal  Year  1988 
"appropriation  to  operate  a  Revolving 
Loan  Fund  from  October  1, 1988  to 
November  29. 1992.  From  that  point  in 
time,  the  Loan  Administrator  will 
assume  responsibility  for  the  collection 
of  any  loans  outstanding  up  to  an 
additional  five  years  until  September  30, 
1997  or  until  all  outstanding  loans  are 
settled.  The  fiscal  requirements  of  the 


Revolving  Loan  Fimd  are  addiesaed  in 
i  1338.72  of  the  regnUtioiis. 

Of  key  importance  is  the  lequirenent 
that  the  Loan  Administrator  assume 
responsibility  for  the  collection  of  loans 
outstanding  after  the  end  of  the  5-year 
demonstration  project  without 
additional  financial  assistance  from 
ANA.  The  costs  for  managing  the 
collection  process  after  the  5-year 
period  will  be  determined  by  the 
Commissioner  of  ANA  based  on  audits 
and  financial  reports  and  vnR  be  paid 
fit}m  interest  and  loan  charges  «illecled 
by  the  fund  and  that  are  in  the  fmd  as 
of  November  29. 1962.  Therefore,  the 
grant  application  must  address  the 
management  of  the  fund  beyond  the  5- 
year  period  of  the  demonstration 
project. 

An  applicant  for  this  grant  must 
submit  an  application  for  a  fifty-month 
project  period.  There  wUI  be  three 
budget  periods  of  12  months  each  and  a 
fourth  budget  period  of  14  months.  The 
application  must  fully  describe  project 
objectives  and  activities  for  each  budget 
period.  Separate  Objective  Work  Plans 
must  be  presented  for  each  of  the  budget 
periods  which  must  include  a  separate 
itemized  budget  of  the  Federal  and  non- 
Federal  costs  of  the  project. 

ANA  estimates  that  the  first  six 
months  of  the  grant  period  will  be 
devoted  to  the  development  of  the  goals, 
strategies,  procedures  and  criteria 
outlined  in  §S  1336.63-1336.72  of  the 
regulations.  Before  any  direct  loan  may 
be  made  by  the  Loan  Administrator, 
ANA  must  approve  the  operating  plan 
for  the  Revolving  Loan  Fund. 

ANA  is  looking  for  a  State  agency  or 
an  organization  already  established  in 
the  Native  Hawaiian  conmiunity  to 
administer  the  RLF.  It  is  important  that 
the  Loan  Administrator  have  contacts  in 
the  community  with  other  financial 
institutions  as  well  as  with  local  Native 
Hawaiian  businesses. 

ANA  is  seeking  to  fund  a  Loan 
Administrator  which  can  provide  a 
match  of  cash  or  in-kind  contributions. 
While  the  statute  provides  that 
administrative  costs  may  be  paid  from 
the  Revolving  Loan  Fund,  the  maximum 
match  of  a  non-Federal  share  will 
increase  the  amount  of  loan  monies 
available  for  the  business  community 
and  will  be  taken  into  consideration  by 
the  Commissioner  in  making  his  final 
funding  decision. 

This  Program  Announcement  solicits 
applications  under  the  interim  final 
regulations.  If,  as  a  result  of  public 
comments  on  the  regulations,  the 
Department  makes  changes  in  the 
requirements  for  the  Loan 
Administrator,  each  appUcant  will  be 


offered  an  btoportunity  to  amend  its 
applicatioii|| 

C  Eligible  Attplicants 

Agencies  of  the  State  of  Hawaii  or 
community^based  Native  Hawaiian 
organizatioiv  whose  purpose  is  the 
economic  arid  social  self-sufficiency  of 
Native  Hawf«iians  are  eligible  to  apply 
for  a  grant  award  under  this 
announcement. 

D.  Available  Funds 

In  Fiscal  Year  1988  $957,000  is 
available  fqr  one  grant  under  this 
announcemjeht. 

E.  Grantee  Share  of  Project 

The  authdtizing  statute  (Section 
803(b))  reqtiibs  that  the  grantee  match 
20%  of  the  total  approved  project.  An 
itemized  budget  detailing  the  applicant's 
non-Federal  share  and  its  source  must 
be  included!  in  the  application.  A  request 
for  a  waivet  of  the  non-Federal  share 
requirement  may  be  submitted  in 
accordance  with  45  CFR  1336.50(b)(3)  of 
the  Native  American  Program 
Regulations! : 

F.  IntergoveHunental  Review  of  Federal 
Programs 

This  program  is  not  covered  by 
Executive  Qiider  12372. 

G.  The  Application  Process 

Availability^  pf  Application  Forms 

In  order  t^jbe  considered  for  the  grant 
under  this  program  announcement,  an 
application  Must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ANA.  The  application 
requirements  are  approved  under  0MB 
Control  No.  0980-0016.  The  application 
Icits  containing  the  necessary  forms  may 
be  obtained  from: 

Darryl  Sumi^rs  (202)  245-7730  or  Jan 
Phalen  (202)  245-7714.  Administration 
for  Native  Americans,  Office  of 
Human  Development  Services,  DHHS, 
Room  5306  Cohen  Building,  330 
Independence  Avenue,  SW., 
Washington.  DC  20201-0001, 
Attention:' No.  13612-883. 

Application  Submission 

One  signed  original  and  two  copies  of 
the  grant  application,  including  all 
attachments^  must  be  hand  delivered  or 
mailed  to: 

Department  of  Health  and  Human 
Services,  (Diffice  of  Human 
Development  Services,  Discretionary 
Grants  Management  Branch.  Hubert 
H.  Hurapht^y  Building,  Room  345r, 
200  Independence  Avenue,  SW., 
Washington,  DC  20201-0001, 
Attention-  ^A 13612-883. 
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The  application  shall  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  and  to  assume  the  applicant's 
obligations  under  the  terms  and 
conditions  of  the  grant  award,  including 
Native  American  Program  statutory  and 
regulatory  requirements. 

Application  Consideration 

The  Commissioner  of  the 
Administration  for  Native  Americans 
determines  the  final  action  to  be  taken 
with  respect  to  each  grant  application 
received  under  this  announcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ANA. 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process.  An  independent  review  panel 
evaluates  each  application  against  the 
published  criteria.  The  results  of  this 
review  assist  the  Commissioner  in 
making  Hnal  funding  decisions. 

•  The  Commissioner's  decision  also 
takes  into  account  the  comments  of  the 
ANA  staff.  State  and  Federal  agencies 
having  performance  related  information, 
and  other  interested  parties. 

•  The  Commissioner  will  make  one 
grant  award  consistent  with  the  purpose 
of  the  Act  all  relevant  statutory  and 
regulatory  requirements,  this  Program 
Announcement,  and  the  availability  of 
funds. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  will  be  notified 
in  writing  within  approximately  120 
days  of  the  closing  date.  The  successful 
applicant  is  notified  through  an  official 
Financial  Assistance  Award  (FAA).  The 
award  will  state  the  amount  of  Federal 
funds  awarded,  the  purpose  of  the  grant, 
the  terms  and  conditions  of  the  grant 
award,  the  effective  date  of  the  award, 
the  project  period,  the  budget  period, 
and  the  amount  of  any  non-Federal 
natching  share. 

H.  Review  Process  and  Criteria 

Applications  submitted  in  a  timely 
manner  under  this  program 
announcement  will  undergo  a  pre- 
review  to  determine: 

•  That  the  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicant 
Sentinn  of  this  announcement; 

•  That  the  application  proposes 
project  objectives  which  are  responsive 
to  the  Program  Announcement;  and 


•  That  the  application  materials 
submitted  are  sufficient  to  allow  the 
panel  to  undertake  an  in-depth 
evaluation.  All  required  materials  and 
forms  are  listed  in  the  Grant  Application 
Checklist  in  the  Application  Kit. 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by 
an  independent  review  panel  on  the 
basis  of  the  following  criteria: 

(1)  Goals  of  the  Revolving  Loan  Fund 
Demonstration  Project  (5  points) 

The  application  presents  the  goals  of 
the  Revolving  Loan  Fund  in  accordance 
with  Subpart  F  of  the  ANA  regulations. 

(2)  Resources  Available  to  the 
Revolving  Loan  Fund  Demonstration 
Project  (20  points) 

Other  resources  which  will  assist  or 
be  coordinated  with  the  Revolving  Loan 
Fund  are  described  indicating  that  the 
applicant  has  sufficient  support  to 
administer  the  Revolving  Loan  Fund. 
Resources  include  Federal  resources 
and  any  non-Federal  match. 

(3)  Capabilities  and  Qualifications  (30 
points) 

"The  resumes  orposition  descriptions 
of  key  FKersonnel  of  the  Board.  Loan 
Review  Committee  and  staff  (Section 
1336.65  of  the  Interim  Final  Rule) 
indicate  that  the  personnel  are  qualifled 
to  administer  a  Revolving  Loan  Fund. 
Personnel  qualincationa  include 
expertise  in  all  aspects  necessary  to  a 
Hnancial  lending  institution,  including 
business  development,  business 
technical  assistance,  financing 
experience,  appropriate  legal 
experience,  investment  expertise,  etc. 

(4)  Project  Objectives  and  Activities  of 
the  Demonstration  Project  (30  points) 

The  applicant  proposes  objectives  and 
activities  which: 

•  Are  in  response  to  the  regulations  of 
the  Revolving  Loan  Fund; 

•  Specify  how  the  Loan  Administrator 
will  develop  and  obtain  ANA  approval 
for  the  operating  procedures  of  the 
Revolving  Loan  Fund; 

•  Are  realistic  and  measurable;  and   . 

•  Indicate  which  staff  person  will 
have  responsibility  for  each  activity  and 
objective. 

(5)  Results  or  Benefits  Expected  (5 
points) 

The  proposed  objectives  will  result  in 
specific  outcomes  which  in  total  will 
result  in  a  successful  Revolving  Loan 
Fund. 


[6]  Bu(^t  [10  pointB) 

The  budget  folly  explains  and  justifies 
the  line  items  in  the  budget  categories  in 
Part  III.  Section  B  of  the  Bud^t 
Information  of  the  Application. 
Su^icient  detail  is  ipcluded  to  facilitate 
determination  of  allowability,  relevance 
to  the  project,  and  cost  benefits.  The 
administrative  costs  which  are  to  be 
paid  horn  the  Revolving  Loan  Fund  are 
the  minimum  necessary  to  assure 
program  operations. 

I.  Technical  Guidance 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  fiill  authority  on 
behalf  of  the  applicant 

•  ANA  suggests  that  the  pages  of  the 
application  be  numbered  sequentially 
ftom  the  first  page.  This  allows  for  easy 
reference  diuing  the  review  process. 
Simple  tabbing  of  the  sections  of  the 
application  is  also  helpful  to  the 
reviewers. 

•  Two  copies  of  the  application  plus 
the  original  are  required. 

•  ANA  will  accept  only  one 
application  from  any  one  applicant  If  an 
eligible  applicant  sends  in  two 
applications,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application. 


The  Cover  Page  (incloded  ia  the  Kit) 
should  be  the  first  page  of  an 
applicatiai: 

•  The  Approadi  Page  (Section  B.  Part 
IV)  for  each  objective  pnqwsed  sboold 
be  of  soifident  detail  to  become  a  daily 
or  weekly  staff  guide  of  responsibilitiei 
should  the  applicant  be  funded. 

•  The  applicant  should  specify  the 
entire  project  period  length  on  the  cover 
page  of  the  Form  424.  Hock  16,  not  the 
length  of  the  first  budget  period. 

J.  Due  Date  For  Receipt  of  AppBcatiaiis 

The  closing  date  for  applicatitms 
submitted  in  re^mnse  to  this  program 
announcement  is  August  23, 1966. 

K.  Receipt  of  Api^cations 

Applications  most  either  be  hand 
delivered  or  mailed. 

Applications  mailed  through  the  U.S. 
Postal  Service  or  a  commercial  delivery 
service  shall  be  considered  as  meeting 
the  deadline  if  they  are: 

(1)  Received  on  or  before  the  deadline 
date  at  the  address  q)ecified  in  the 
Application  Submission  Section;  or 

(2)  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  for  the  independent  review. 
(Applicants  myst  be  cautioned  to 
request  a  legibly  dated  receipt  fi'om  a 
commercial  carrier  or  U.S.  Postal 
Service  or  a  legible  postmark  date  from 


the  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailiqg.) 

Late  ApplicatiooB 

Applications  which  do  not  meet  the 
criteria  in  the  above  paragraph  of  this 
section  are  considered  late  applications. 
ANA  shall  notify  each  late  applicant 
that  its  application  will  not  be 
considered  in  the  competition.  - 

Extension  of  Deadlines 

ANA  may  extend  the  deadline  for  aU 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  ANA  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant. 

(Catalog  of  Federal  Dooettic  AssistaiiGC 
Program  Number  13.612  Native  American 
Programa) 

Date:  May  18.  lOSa 
WUIiaaaLyniEaglM, 
Commissioner.  Administration  for  Native 
Americans. 

Approved:  May  25, 1988. 

Sydney  Oben, 

Assistant  Secretary  for  Human  Development 
Services. 

[FR  Doc.  88-14297  Filed  0-2S-ai;  8?{S  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  300 

[Fm.-3404-l] 

National  Priorities  List  for 
UncontroHod  Hazardous  Waste  Sites, 
Sites  Subject  to  ths  Sutrtitle  C 
Corrective  Action  AutfMKities  of  ttie 
Resource  Conservation  and  Recovery 
Act 

AOCNCV:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 


:  The  Environmental  Protection 
Agency  ("EPA")  is  reproposing  13  sites 
that  were  previously  proposed  for  the 
Nationial  Priorities  List  ("NPL")  and 
proposing  to  drop  30  sites  from  the 
proposed  NPL  The  NPL  is  Appendix  B 
to  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  ("NCP'), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive  ; 

Environmental  Response,  [ 

Compensation,  and  Liability  Act  of  1980 
("CERCLA")  as  amended  by  the 
Superfimd  Amendments  and 
Reauthorization  Act  of  1986  ("SARA"), 
and  Executive  Order  12580. 

These  actions  are  being  proposed  for 
these  sites  in  accordance  with  the  NPL 
policy  concerning  sites  subject  to  the 
Subtitle  C  corrective  action  authorities 
of  the  Resource  Conservation  and 
Recovery  Act  ("RCRA"),  set  out  at  51  PR 
21057  (June  10, 1966),  and  in  the 
preamble  to  this  proposed  rule.  This 
notice  solicits  comments  on  the 
Agency's  decisions  to  either  promulgate, 
or  drop  from  the  proposed  NPL.  certain 
sites  based  upon  their  RCRA  status. 
DATS:  Comments  may  be  submitted  on 
or  before  August  23, 1988. 
AOONESSES:  Comments  may  be  mailed 
to  Stephen  A.  Ungle,  Director, 
Hazardous  Site  Evaluation  Division. 
Office  of  Emergency  and  Remedial 
Response  (WH-548A),  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW..  Washington.  DC  20460. 
Addresses  for  the  Headquarters  and 
Regional  dockets  are  provided  below. 
For  further  details  on  what  these 
dockets  contain,  see  Section  IIT  of  the 
•WPLnMENTARV  INrOMIATION  portion  of 

this  preamble. 

Tina  Maragousis,  Headquarters,  U.S. 

EPA  CERCLA  Docket  Office. 

Waterside  Mall  Subbasement.  401 M 

Street  SW.,  Washington.  DC  2046a 

202/382-3046 
Evo  Cunha.  Region  1.  U.S.  EPA  Waste 

Management  Records  Center,  HES- 


CAN  6. 90  Canal  Street.  Boston,  MA 

02203,617/^3-5729 
U.S.  EPA  Region  2.  Document  Control 

Center,  Superfimd  Docket  26  Federal 

Plaza,  7th  Floor.  Room  740.  New  Yoric. 

NY  10278,  Latchmin  Serrano.  212/284- 

554a  Ophelia  Brown.  212/264-1154 
Diane  McCreary,  Region  3,  U.S.  EPA 

Library.  5th  Floor.  841  Chestnut 

Building,  9th  &  Chestnut  Streets. 

Philadelphia.  PA  19107.  215/597-0560 
Gayle  Alston,  Region  4,  U.S.  EPA 

library.  Room  G-6,  345  Courtland 

Street.  NE..  Atlanta.  GA  30365, 404/ 

347-4216 
Cathy  K.  Freeman.  Region  5.  U.$.  EPA. 

5HR-11. 230  South  Dearboro  Street. 

Chicago.  IL  60604.  312/886-6214 
Deborah  Vaughn- Wright  Region  a  U.S. 

EPA,  1445  Ross  Avenue.  MaB  Code 

6H-ES.  Dallas.  TX  75202-2733. 214/ 

655-6740 
Connie  McKenzie.  Region  7.  U.S.  EPA 

Library.  726  Minnesota  Avenue, 

Kansas  City,  KS  66101, 913/236-2828 
Delores  Eddy,  Region  8.  U.S.  EPA 

Library.  999 18th  Street  Suite  500. 

Denver,  CO  80202-2405.  303/293-1444 
Linda  Sunnen.  Region  9,  U.S.  ^A 

Library.  6th  Floor.  215  Fremont  Street 

San  Francisco.  CA  94105. 415/974- 

8082 
David  Bennett.  Region  10.  U.S.  EPA.  11th 

Floor,  1200  6th  Avenue.  Mail  Stop  525. 

Seattle.  WA  98101.  206/442-2103. 
FON  RMTHOI  MRNMATKNI  CONTACT: 
Suzanne  Wells.  Hazardous  Site 
Evaluation  Division.  Office  of 
Emergency  and  Remedial  Response 
(WtM48A).  US.  Environmental 
Protection  Agency.  401 M  Street  SW.. 
Washington.  DC  2046a  Phone  (800)  424- 
9346  or  382-3000  in  the  Washington.  DC 
metropolitan  area. 

SUPPUMeNTAIIY  MFOfMNATION: 
Table  of  Coottals 

I.  Introduction 
U.  NPL  Update  Process 
HI.  Public  Conunent  Period.  Available 
Information 

IV.  Eligibility  and  Usting  Policies 

V.  Contents  of  This  Propoced  Role 
VL  Regulatory  fanpact  Analysis 

Vn.  Regulatory  Flexibility  Act  Analysis 

L  Introduction 

In  196a  Congress  enacted  the 
Comprehensive  Environm»\tal 
Response.  Compensation,  and  Liability 
Act  42  U.S.C.  9601.  et  seg.  ('XXRCLA" 
or  "the  Act")  in  response  ta  thedangers 
of  uncontrolled  hazardous  waste' sites; 
CERCLA  was  amended  in  1986  by  the  / 
Superfund  Amendments  and 
Reauthorization  Act  ("SARA")rTo 
implement  CERCLA.  the  US.    ■        -i-    - 
Environmental  Protection  Agency    >  .'■•>  - 
("EPA")  promulgated  the  revised 


National  Dil  and  Hazardous  Substances 
Contingency  Han.  40  CFR  Part  300.  on 
July  la  1982  (47  FR  31180).  pursuant  to 
section  105  of  CERCLA  and  Executive 
Order  12316  (46  FR  42237,  August  2a 
1981).  The  National  Contingency  Plan 
("NCF').  further  revised  by  EPA  on 
September  16. 1985  (50  FR  37624)  and 
November  20. 1985  (50  FR  47912).  sets 
forth  the  guidelines  and  procedures 
needed  to  respond  under  CERCLA  to 
releases  aiid  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants. 

Section  105(a)(8)(A)  of  CERCLA  (as 
amended)  requires  that  the  NCP  include 
criteria  for  determining  priorities  among 
releases  or  threatened  releases  for  the 
purpose  of  taking  remedial  or  removal 
action.  Removal  action  involves  cleanup 
or  other  actions  that  are  taken  in 
response  to  emergency  conditions  or  on 
a  short-term  or  temporary  basis 
(CERCLA  secUon  101(23)).  Remedial 
actions  tend  to  be  long-term  in  nature 
and  involve  response  actions  that  are 
consistent  with  a  permanent  remedy 
(CERCLA  section  101(24)). 

Section  105(a)(8)(B)  of  CERCLA  (as 
amended)  requires  that  these  criteria  be 
used  to  prepare  a  list  of  national 
priorities  among  the  Icnown  releases 
throughout  the  United  States.  These 
criteria  are  included  in  Appendix  A  of 
iheHCP,  Uncontrolled  Hazardous   . 
Waste  Site  Ranking  System:  A  User's 
Manml  (the  "Hazard  Ranking  System" 
or  "HRS"  (47  FR  31219.  July  16. 1982)). 
The  list  which  is  Appendix  B  of  the 
NCP.  is  the  National  Priorities  List 
("NPL").  Section  105(a)(8)(B)  also 
requires  that  the  NI^  be  revised  at  least 
aimually.  EPA  proposes  to  include  on 
the  NPL  sites  at  which  there  have  been 
releases  or  threatened  releases  of 
hazardous  substances,  or  of  "pollutants 
or  contaminants."  The  discussion  below 
may  refer  to  "releases  or  threatened 

'  releases"  simply  as  "releases," 
"facilities,"  or  "sites." 

Under  %  300.68(a)  of  die  NCP,  a  site 
must  be  on  the  NPL  if  a  remedial  action 
is  to  be  financed  by  the  Hazardous 
Substances  Superfund  estaUished  under 
SARA.  Federal  facility  sites  are  eligible 
for  the  Nn.  punuant  to  }  30a66(e)(2)  of 
the  NC3>  (SO  FR  47931.  November  2a 
1865).  However.  CERCLA  section  111(e). 
as  amended  bv  SARA,  limits  the  . 

■  expenditure  of  Fund  monies  at 
Federally-owned  facilities.  Federal 
facility  sites  are  subject  to  the 
requirements  of  section  120  o^CERCLA. 
as  amended  by  SARA. 
-  In  this  notice;  EPA  is  reproposing  13 

:  sites  to  -the  NI^  and  proposing,  to  drop . 
30  sites  from  the  proposed  NPL  These 

'sites  were  proposed  in  eitherUpdate  #1 
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(48  FR  4067ij  September  8, 1983).  Update 
#2  (49  FR  4n20i  October  15. 1864), 
Update  #3  RD  FR  14115.  April  10. 1985). 
or  Update  «4  (SO  FR  378Sa  September 
18, 1985).  TlMse  sites  were  aO  proposed 
prior  to  pub|f»tion  of  the  policy  for 
listing  certait  categories  of  RCRA  sites 
on  the  NPL  (announced  on  June  10, 1986 
(50 FR  21054]and  amended  in  the 
preamble  ta^liis  proposed  rule),  and 
have  since  Men  identified  as  sites 
which  may  te  regulated  aoconling  to  the 
Subtitle  C  CMrective  action  authorities 
of  RQHA.'  Tn^fore,  no  opportunity  has 
been  providm  for  notice  and  comment 
on  the  appUpktion  of  the  J5nal  RCRA 
listing  criter^f  to  these  sites.  In  addition, 
one  site,  thel  L  H.  Baxter  Co.  site  in 
Weed,  Califbrnia,  is  being  reproposed 
because  of  iU  RCRA  status  and  because 
the  HRS  scoh^  for  the  site  has  been 
revised.  In  andition,  minor  modifications 
have  been  nitde  to  the  HRS  documents 
for  the  sites  listed  below: 

h  Drum— San  Jose,  California 
Division — Vincennes, 


Batt^ 


LorentzBam 
Prestolite 

IncBana 
Union  Chei 
Kyaor.IndiMti^i 
Conservation 

Missouri 
Nalioaal 

Salisbuiy. 
Culpeper  Wo4^i 

Virginia 


il  Co.— South  Hope,  Maine 
1  Corp. — Cadillac.  Midiigan 
icai  Ca— Kansas  City, 

I  and  Cliemlcal  Corp. — 

'  I  Carolina 
1  Preservers — Culpeper. 


The  purpajBls  of  this  Federal  Register 
notice  is  to  i^Qovide  information  and 
solicit  comiq^ts  on  EPA's  proposed 
actions  for  tli^se  sites,  and  to  set  out 
amendment^  to  the  June  la  1986  listing 
policy.  ij 

Currently,  $78  sites  are  proposed  for 
the  NPL  and  799  sites  are  on  the  final 
NPL  for  a  total  of  1177  sites.  However, 
the  number  may  change  in  the  future  as 
a  result  of  fi>al  actions  resulting  from 
this  proposedl  rule. 


ILNPLUdp^leL 

There  are  ^kree  mechanisms  for 
placing  sites^n  ttie  NPL  The  principal 
mechanism  ikthe  application  of  the 
HRS.  The  HRS  serves  as  a  screening 
device  to  evaluate  the  relative  potential 
of  uncontrolled  hazardous  substances  to 
cause  human  ^lealth  or  safety  problems, 
or  ecological  bt  evironraentd  damage. 
The  HRS  takj^  into  account  "pathways" 
to  human  or  JBpvironmental  exposure  in 
terms  of  nniqfrical  scores.  Those  sites 
that  score  28110  or  greater  on  tl^  hORS, 
and  which  an  otherwise  eligible,  may 
be  proposed  |n>r  listing.  The  sites 

•day's  rule  were  proposed 
, ,  scores  greater  than  28.50. 

SARA,  end^ted  on  October  17, 1966, 
directs  EPA  to  revise  the  HRS.  Hie 
Agency  will  continue  to  use  the  existing 
HRS  until  th^  .revised  HRS  becomes 


effective.  Sites  placed  on  the  final  NPL 
prior  to  die  effective  date  of  the  revised 
HRS  will  not  be  re-evahiated  under  the 
revised  qrstem.  consistent  widi  section 
105(c)(3)  of  CERCLA  (as  amended). 

The  teoond  mecfaamam  for  placing 
sites  oo  die  NPL  allows  States  to 
designale  a  single  site,  regardless  of  its 
score,  as  the  State's  top  priority.  A  State 
top  priority  site  will  be  Usted  on  the  NPL 
even  if  it  does  not  qualify  due  to  its 
score. 

In  rare  instances.  EPA  may  utilize 
§  300.68(bM4)  of  the  NCP  (50  FR  37624, 
September  la  1965).  which  allows 
certain  sites  with  HRS  scores  below 
2a50  to  be  eligible  for  the  NPL  These 
sites  may  quaiUfy  for  the  NPL  if  all  of  the 
following  occur 

— Tl»e  Agency  for  Toxic  Substances  and 
Disease  Registry  of  the  \}J&.  Department  of 
Health  and  Human  Services  has  issued  a 
health  advisory  which  recommends 
dissociation  of  individuals  from  the 
release. 

— EPA  detennines  that  the  release  poses  a 
signifiGant  threat  to  public  health. 

—EPA  antidpates  that  it  will  be  raoie  cost- 
efiisctive  to  use  its  remedial  authority  than 
to  use  its  removal  authority  to  respond  to 
the  release. 

States  have  the  primary  responsibility 
for  identifying  sites,  computing  HRS 
scores,  and  submitting  candidate  sites  to 
the  EPA  Regional  offices.  EPA  Regional 
offices  conduct  a  quality  control  review 
of  the  States'  cancydate  sites,  and  may 
assist  in  investigating,  monitoring,  and 
scoring  sites.  Re^onal  offices  may 
consider  candidate  sites  in  addition  to 
those  submitted  by  States.  EPA 
Headquarters  conducts  further  quality 
assurance  audits  to  ensure  accuracy  and 
consistency  among  the  various  EPA  and 
State  offices  participating  in  the  scoring. 
The  Agency  then  proposes  the  new  sites 
that  meet  the  listing  requirements  and 
solicits  public  comments  on  the 
proposal.  Based  <m  these  comments  and 
further  EPA  review,  the  Agency 
determines  final  scores  and  promulgates 
those  sites  that  still  meet  the  listing 
requirements. 

An  original  NIH.  of  406  sites  was 
promulgated  on  September  8, 1983  (48 
FR  40658).  The  NPL  has  sincei>een 
expanded  (see  40  FR  19480,  May  8, 1964; 
49  FR  37070,  September  21. 1064;  SO  FR 
6320,  February  14, 1985: 50  FR  37630, 
September  16, 1965;  51  FR  21054.  June  10, 
1988;  and  52  FR  27620.  July  22, 1967).  To 
date,  EPA  has  deleted  11  site!  bom  the 
NHL  (51  FR  7935,  March  7, 1986;  53  FR 
12680,  April  18, 1968).  As  of  today,  the 
number  of  final  NFL  sites  is  799. 
Another  378  sites  bxm  seven  updates 
remain  proposed  for  the  NH.  (see  48  FR 
40674.  September  8. 1983: 48  FR  4032a 
October  15, 1964;  SO  FR  14115.  April  10, 


1985:  SO  FR  379S0.  September  1&  1985;  51 
FR  21080,  June  la  1986:  52  FR  2492, 
January  22, 1987;  and  a  notice  publiit^ 
elsewhere  hi  today's  Federal  KegMar). 

m.  Public  CoouMiit  Paiiod,  Available 
InfonnatioB 

This  Fadetal  Registar  notice,  which 
reproposes  13  sites  to  die  NPL  and 
proposes  to  drop  30  sites  from  die 
proposed  NPL  opens  the  formal  60-day 
comment  period.  These  sites  were  all 
pn^KMed  in  one  of  the  first  four  updates 
to  the  NPL  (Update  #1. 48  FR  40674, 
September  8, 1983:  Update  #2, 49  FR 
4032a  October  15, 1984;  Update  #3, 50 
FR  14115,  April  la  1965:  or  Update  #4, 
SO  FR  37060,  September  18, 1985).  The 
Agency  is  soliciting  comment  on  the 
application  of  the  policy  for  Usting 
certain  categories  of  RCRA  sites  on  the 
Nn.,  discussed  on  June  10, 1986  (51  FR 
21099),  and  later  in  this  rule,  to  these 
proposed  NPL  sites.  Comment  is  also 
being  solicited  on  the  revision  of  the  .  i 
HRS  score  for  the  J.R  Baxter  site.  In 
addition,  as  previously  mentioned, 
minor  modifications  have  been  made  to 
the  HRS  documents  for  several  other 
sites.  Comments  may  be  mailed  to 
Stephen  A.  Ungle,  Director,  Hazardous 
Site  Evahiation  Division  (Attn:  NPL 
Staff),  Office  of  Emergency  and 
Remedial  Response  (WH-548A),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  20460. 

Documents  providing  EPA's 
justification  for  today's  proposed 
actions  are  available  to  the  public  in 
both  the  Headquarters  and  appropriate 
Regional  public  dockets.  An  informal 
written  request,  rather  than  a  formal 
request  should  be  the  ordinary 
procedure  for  obtaining  copies  of  any  of 
these  documents.  The  Headquarters 
public  docket  is  located  in  EPA 
Headquarters,  Waterside  Mall 
Subbasement.  401 M  Street  SW., 
Washington,  DC  2046a  and  is  available 
for  viewing  by  appointment  only  from 
9K)0  a.m.  to  4:00  p.m.,  Monday  through 
Friday  excluding  Federal  holidays.  "The 
Regional  public  dockets  are  identified  in 
the  Address  portion  of  this  notice. 

Comments  are  placed  in  the 
Headquarters  docket  and,  during  the 
comment  period,  are  available  to  the 
public  only  in  the  Headquarters  docket. 
A  complete  set  of  comments  pertaining  ' 
to  sites  in  a  particular  EPA  Region  will 
be  available  for  viewing  in  the  Regional 
office  dodcet  approximately  one  week 
after  the  close  of  the  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  available  in  the 
Headquarters  docket  and  in  the 
appropriate  Regional  office  docket  on  an 
"as  received"  basis. 
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EPA  considers  all  comments  received 
during  the  formal  comment  period.  In 
past  NPL  rulemakings.  EPA  has 
considered  comments  received  after  the 
close  of  the  comment  period.  EPA  will 
attempt  to  continue  that  practice  to  the 
extent  that  is  practicable.  The  Agency  is 
currently  working  to  revise  the  HRS 
pursuant  to  requirements  in  SARA.  EPA 
anticipates  making  final  decisions  on 
the  43  sites  in  this  rule  prior  to  the 
effective  date  of  the  revised  HRS.      j 
Because  of  this  time  coestFatnt,  EPA  ■ 
may  not  have  the  opportunity  to 
consider  late  comments  as  in  the  past. 
Any  sites  still  proposed  as  of  the 
effective  date  of  the  HRS  will  have  to  be 
re-evaluated  using  the  revised  HRS. 

A  statement  of  EPA's  infohaation 
release  policy,  describing  what 
information  the  Agency  discloses  in 
response  to  Freedom  of  Information  Act 
requests  from  the  public  was  published 
on  February  25. 1987  (52  FR  5578). 

IV.  Eligibilhy  and  Listing  PoBdes 

CERCLA  restricts  EPA's  authority  to 
respond  to  certain  categories  of  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  and  expressly  excludes 
some  substances,  such  as  petroleum, 
from  its  response  authority.  In  addition, 
as  a  matter  of  policy.  EPA  may  choose 
not  to  respond  to  certain  types  of     ] 
releases  because  other  authorities  can 
be  used  to  achieve  cleanup.  Where  such 
other  authorities  exist  and  the  Federal 
gove^unent  can  undertake  or  enforce 
cleanup.pursuant  to  a  particular       { 
established  program,  using  the  NPL  to 
determine  the  priority  or  need  for  review 
under  CERCLA  may  not  be  appropriate. 
If,  however,  the  Agency  later  determines 
that  sites  not  listed  as  a  matter  of  policy 
are  not  being  or  cannot  be  addressed  in 
an  adequate  or  timely  manner,  the    | 
Agency  may  consider  placing  them  on 
theNH. 

The  listing  policy  of  relevance  to  this 
proposed  rule  pertains  to  sites  which 
may  be  subject  to  the  corrective  action 
authorities  of  Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA). 

NPL  Listing/Deferral  of  RCRA  Sites 

Background 

Since  the  first  NPL  final  rule  (48  FR 
40658.  September  a  1983).  the  Agency's    . 
policy  has  been  to  defer  placing  sites  on 
the  ^nPL  that  could  be  addressed  by  the 
RCRA  Subtitle  C  corrective  action 
authorities.  Until  1964.  those  authorities 
were  limited  to  facilitates  with  releases 
to  ground  water  from  surface 
impoundments,  waste  piles,  land 
treatment  areas,  and  landfills  that . 
received  RCRA  hazardous  waste  after 


July  26, 1982.  and  did  not  certify  closure 
prior  to  Jantwry  28. 1983  (L«n  land 
disposal  facilities  addressaUe  by  an 
operating  or  post-closure  permit).  Sites 
vvhicfa  met  these  criteria  were  placed  on 
the  NFL  only  if  they  were  abandoned, 
lacked  sufficient  resources.  Subtitie  C 
corrective  action  authorities  could  not 
be  enforced,  or  a  significant  portion  of 
the  release  came  from  non-regulated 
units. 

On  November  8, 1984.  the  Hazardous 
and  Solid  Waste  Amenitoients  oM984 
(HWSA)  were  enacted.  HWSAJgreatly 
expanded  RCRA  Subtitle  C  corrective 
action  authorities  as  follows: 

—Section  3004(u)  requires  permits  issued 
after  the  enactment  of  KSWA  to  include 
corrective  action  for  all  releases  of 
hazardous  waste  or  constituents  from  solid 
waste  management  units  at  a  treatment, 
storage,  or  disposal  facility  seeking  a 
permit. 

— Section  3004(v)  requires  corrective  action 
to  tie  taken  l>eyond  the  facility  boundary 
where  necessary  to  protect  human  health 
and  the  environment  unless  the  owner/ 
operator  of  the  facility  demonstrates  that 
despite  the  owner  or  operator's  best  efforts, 
the  owner  or  operator  was  unable  to  obtain 
the  necessary  permission  to  undertake  such 
action. 

—Section  300e(h)  authorizes  the 
Administrator  of  EPA  to  issue  an  order 
requiring  corrective  action  or  such  other 
response  measures  as  deemed  necessary  to 
protect  human  health  or  the  environment 
whenever  it  is  determined  that  there  is  or 
has  been  a  release  of  hazardous  waste  into 
the  environment  from  a  facility  with 
interim  status. 

As  a  result  of  the  broadened  Subtitle 
C  corrective  action  authorities  of 
HWSA.  the  Agency  aimounced  a  policy 
for  deferring  the  listing  of  non-Federal 
sites  subject  to  the  Subtitle  C  corrective 
action  authorities  (50  FR  14117.  April  10. 
1985).  The  policy  proposed  to  defer 
Usting  of  such  sites  unless  and  until  the 
Agency  determined  that  RCRA 
corrective  action  was  not  likely  to 
succeed  or  occur  promptly  due  to  factors 
such  as: 

(1)  The  inability  or  unwillingness  of 
the  owner-operator  to  pay  for 
addressing  the  contamination  at  the  site; 

(2)  Inadequate  financial  responsibility 
guarantees  to  pay  for  such  costs:  and 

(3)  EPA  or  State  priorities  for 
addressing  RCRA  sites. 

The  intent  of  the  policy  was  to 
maximize  the  number  of  site  responses 
achieved  through  the  RCRA  corrective 
action  authorities,  thus  preserving  the 
CER€LA  Fund  for  sites  for  which  no 
other  authority  is  available.  Federal 
facility  sites  were  not  considered  in  the 
development  of  the  policy  at  that  time 
because  the  NCP  prohibited  placing         ■ 
Federal  facility  sites  on  the  NPL 


On  June  la  1986  (51  FR  21057).  the 
Agency  added  to  the  NPL  a  number  of 
sites -regulated.under  RCRA.  but  not 
subject  to  the  Subtitle  C  corrective 
action  authorities.  Examples  included: 

—Facilities  that  ceases  treating,  storing,  or 
dispMljng  hazardous  waste  prior  to 
November  19, 1080  (the  effedive  date  of 
Phase  I  of  the  RCRA  regulations),  and  to 
wMch  the  RCRA  corrective  action  or  other 
authorities  of  Subtitle  C  cannAt  be  applied. 

— Sites  at  which  only  materials  exempted 
from  the  statutory  or  regulatoiy  definition 
of  solid  or  hazardous  waste  were  managed. 

^ICRA  hazardous  waste  handlers  to  which 
RCRA  Subtitle  C  corrective  action 
authorities  do  not  apply,  such  as  ha.zardous 
w,aste.generators  or  tansporters  not 
required  to  have  interim  status  or  s  final 
RCRA  permit 

In  the  June  10. 1986  notice,  the  Agency 
also  added  to  the  NPL  a  number  of  sites 
which  were  subject  to  Subtitle  C 
corrective  action  authorities.  After 
having  reviewed  public  comments 
received  on  the  April  la  1985  policy,  the 
Agency  determined  that  sites  which  are- 
'  suAtject  to  Subtide  C  corrective  action 
authorities  should  be  on  the  NPL  if  they 
are  eligible  (e.g..  HRS  scores  greater 
than  or  equal  to  28.50)  and  if  the  owner/ 
operators  are  either  unable  or  unwilling 
to  pay  for  corrective  action  at  the  sites. 
The  Agency  recognized  that  in  such  a 
situation  it  may  be  appropriate  to  place 
the  sites  on  the  NPL  to  make  CERCLA 
funds  available  for  the  site,  if  needed. 

Specifically,  the  Agency  identified 
three  categories  of  sites  subject  to 
Subtitle  C  corrective  action  authorities 
which  could  be  placed  on  the  NPL 
These  categories  were  consistent  with 
the  first  two  factors  announced  in  the 
April  10. 1985  policy.  The  three 
categories  are  as  follows: 

(1)  Facihties  owned  by  persons  who 
have  demonstrated  an  inability  to 
finance  a  cleanup  as  evidenced  by  thev 
invocation  of  the  bankruptcy  laws. 

(2)  Facilities  that  have  lost 
authorization  to  operate  and  for  which 
there  are  indications  that  the  owner/ 
operator  has  been  unwilling  to 
undertake  corrective  action. 
Authorization  to  operate  may  be  lost 
when  issuance  of  a  corrective  action 
order  under  RCRA  section  300e(h) 
terminates  the  interim  status  of  a  facility 
or  when  the  interim  status  of  the  facility 
is  terminated  as  a  result  of  a  permit  - 
denial  under  RCRA  section  30(»(c). 
Also,  authorization  to  operate  is  lost 
through  operation  of  section  3005(eK2) 
(when  an  owner /operator  of  a  4and  - 
disposal  facility  did  not  certify  ■ 
compliance  with  applicable  ground- 
water monitoriiig  and  financial 
responsibilify  requirements  and  submit 
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a  Part  B  peimit  application  by 
November  $.  1985— also  known  in 
HSWA  as  the  Loss  of  Interm  Status 
Provision  (L6iS)). 

(3)  Facili^^s  that  have  not  lost 
authorization  to  operate,  but  which  have 
a  clear  histdty  of  unwillingness,  liiese 
situations  are  determined  on  a  case-by- 
case  basis.  1 1 

Also,  on  ^e  10. 1986  (51  FR  21059). 
the  Agency  discussed  additional 
components  of  the  RCRA  policy  to  add 
specificity  to  the  determination  of 
unwillingnebS.  The  Agency's  decision  on 
these  additicfnal  components  will  be 
discussed  iit  ia  upcoming  Fedoni 
Regi8ternoti|:e. 

Additional  Uarification  of  the  NPL/ 
RCRA  Poli^ 

Currently Uhe  Agency  will  place  sites 
subject  to  RGRA  Subtitle  C  corrective 
action  on  thblNPL  only  if  they  satisfy 
one  of  the  tl^e  criteria  discussed 
previously  ih|this  rule  (i.e.,  bankruptcy, 
LOIS/unwiljihgness,  case-by-case 
unwillingness].  In  addition,  today's 
notice  amends  the  RCRA  policy  by 
adding  four  hew  categories  of  RCRA 
sites  as  an>Mpriate  for  the  NH.  EPA 
has  decided  I  tiat  sites  in  the  following 
category  ar^  Appropriate  for  the  NPL 

(1)  Facililiek'that  were  treating,  storing  or 
disposing  of  Subtitle  C  hazardous  waste  after 
November  19, 1980.  and  did  not  file  a  Part  A 
permit  application  by  that  date  and  have 
little  or  no  history  of  compliance  with  RCRA. 
These  are  refeireid  to  as  non-  or  late  filers. 

The  Agen^jr  has  decided  to  place  on 
the  NPL  "non-  or  late  filers,"  facilities 
that  were  treating,  storing,  or  disposing 
of  hazardous  "waste  after  November  19, 
1980,  but  did  hot  file  a  Part  A  permit 
application  by  that  date  and  have  little 
or  no  history  of  compliance  with  RCRA. 
EPA  has  fouttd  that  TSDFs  that  fail  to 
file  Part  A  of  the  RCRA  permit 
application  generally  remain  outside  the 
range  of  cognizance  of  authorities 
responsible  for  compliance  with  RCRA. 
and  generally!  are  without  the 
institutional  mechanisms  such  as  ground 
water  monitoring  programs,  necessary 
to  assure  prqmpt  compliance  with  the 
standards  and  goals  of  the  RCRA 
program;  therefore.  EPA  believes  that  it 
is  not  approi^^ate  to  defer  to  RCRA  for 
action  at  thefie  sites,  even  though  RCRA 
technically  nf  &y  apply.  However,  in 
cases  where  Hon-  or  late  filer  facilities 
have  in  fact  come  within  the  RCRA 
system  and  demonstrated  a  history  of 
compUance  ««th  RCRA  regulations  (as 
may  often  be  the  case  with  late  filers), 
the  Agency  mpy  decide  to  defer  listing 
and  allow  RCRA  to  continue  to  address 
problems  at  ^he  site. 


».  122,  Friday,  Tune  24,  1988  /  Proposed  Rtiles 


23961 


Two  other  categories  of  RCRA  sites 
are  appropriate  for  the  NPL 

(2)  Facilities  with  permits  for  the  treatment, 
storage,  or  disposal  of  Subtitle  C  hazardous 
waste  which  were  issued  prior  to  the 
enactment  of  HSWA,  and  whose  owner/ 
operator  will  not  voluntarily  modify  the 
permit  to  incorporate  coirective  action 
requirements.  These  are  refeired  to  aapre- 
HSWA  permittees. 

(3)  Facilities  that  have  filed  Part  A  pennit 
applications  for  treatment,  storage,  or 
disposal  of  Subtitle  C  hazardous  wastes  as  a 
precautionary  measure  only.  These  facilities 
may  be  generators,  transporters,  or  recyclers 
of  hazardous  wastes,  and  are  not  subject  to 
Subtitle  C  corrective  action  authorities.  These 
are  referred  to  aa  protective  filers. 

For  facilities  with  permits  that  pre- 
date HSWA,  the  owner/ operators  are 
not  required  through  the  permit  to 
perform  corrective  action  for  releases 
bom  solid  waste  management  units,  and 
the  Agency  does  not  have  the  authority 
to  modify  such  pre-HSWA  permits  to 
include  RCRA  corrective  action  under 
RCRA  section  3004(u)  until  the  permit  is 
renewed.  Because  many  pre-HSWA 
permits  are  for  10  years,  with  the  last 
pre-HSWA  permit  having  been  issued 
prior  to  November  8. 1984.  it  could  be 
1994  before  the  Agency  could  modify 
some  permits  to  include  corrective 
action  authority.  Therefore,  the  Agency 
will  propose  for  listing.  faciUties  with 
pre-HSWA  permite  (that  have  HRS 
scores  greater  than  or  equal  to  28.50.  or 
are  otherwise  eligible  for  listing),  so  that 
CERCLA  authorities  will  be  available  to 
more  expeditiously  address  any  releases 
at  such  sites.  However,  if  the  permitted 
facility  consents  to  the  modification  of 
its  pre-HSWA  permit  to  include 
corrective  action  requirements,  the 
Agency  will  consider  not  adding  the 
facility  to  the  NPL 

The  Agency  does  not  have  the 
authority  to  compel  Subtitle  C  corrective 
action  at  faciUties  classified  as 
protective  filers.  These  facilities  filed 
Part  A  permit  applications  as  treatment, 
storage  or  disposal  facilities  (TSDFs)  as 
a  precautionary  measure  only,  and  are 
generators,  transporters,  or  recyclers  of 
hazardous  waste,  or  in  some  cases, 
handlers  of  non-hazardous  wastes. 
Protective  filers  are  not  subject  to 
Subtitle  C  corrective  action  authorities, 
and  thus,  EPA  will  propose  them  for  the 
NPL 

The  Agency  is  also  aimouncing  a 
poUcy  for  a  fourth  category  of  RCRA 
sites  that  may  be  appropriate  for  listing 
on  the  NPL  This  policy  will  apply  to 
sites  re-proposed  for  listing  in  today's 
Federal  Register,  and  to  sites  newly 
proposed  for  Usting  on  NPL  Update  #7, 
published  elsewhere  in  today's  Federal 
Register.  This  category  of  sites  includes: 


(4)  Facilities  that  at  one  time  were  treating 
or  storing  RCRA  Subtitle  C  hazardous  waste 
but  have  since  converted  to  generator-only 
status  (i.e..  facilities  (hat  now  store 
hazardous  waste  for  90  days  or  less),  or  any 
other  hazardous  waste  activity  for  which 
interim  status  is  not  required.  These  facilities, 
the  withdrawal  of  whose  Part  A  application 
has  been  acknowledged  by  EPA  or  the  State, 
are  referred  to  as  converters. 

Converters  at  one  time  treated  or 
stored  Subtitle  C  hazardous  waste  and 
were  required  to  obtain  interim  status. 
EPA  beUeves  that  it  has  the  authority 
under  RCRA  section  3008(h)  to  compel 
corrective  action  at  such  sites.  However, 
RCRA's  corrective  action  program 
currently  focuses  primarily  on 
treatment,  storage,  and  disposal 
facilities  (due  to  statutory  permitting 
deadlines  in  RCRA).  and  thus  EPA  has 
not  routinely  reviewed  converters  under 
RCRA  Subtitle  C.  The  Agency  has 
decided  at  this  time  to  propose  that  four 
sites  previously  proposed  for  the  f^L  be 
placed  on  the  final  NPL  on  the  basis  of 
their  converter  status,  and,  in  a  separate 
section  of  today's  Federal  Register,  to 
propose  an  additional  eight  converters 
for  listing  on  the  NPL  in  order  to  ensure 
that  these  sites  are  expeditiously 
addressed. 

This  is  consistent  with  EPAl 
approach  of  listing  those 
where  corrective  action  1 
be  expeditiously  perfoj 
21054.  June  10, 1986).  Although 
the  audiority  to  list  any  site  not 
statutorily  excluded  that  meets  the  HRS 
scoring  criterion,  the  Agency  has',  as  a 
matter  of  policy,  deoUbAwdeiadife 
listing  of  most  faciIitlMB|hi|pill8BftHis. 
corrective  action  authiMfidwitaaalty, 
available.  However,  thMgHliiB  and 

believes  that  deferral  ma,  ._ _ 

appropriate  for  facilities  likeod^verters 
where  prompt  corrective  action  it 
unlikely  under  RCRA;  instead,  the  Su 
Agency  is  proposing  to  list  such  sites  so 
that  cleanup  action  may  be  taken  in  an 
expeditious  manner  uhder  CERCLA.  if 
necessary. 

EPA  is  currently  engaged  in  an 
initiative  to  identify  and  prioritize  RCRA 
facilities  that  are  not  being  promptly 
addressed.  If  the  Agency  determines  in 
the  future  that  as  a  result  of  this 
initiative,  converter  sites  will  be 
addressed  in  an  expeditious  maimer  by 
RCRA  authorities,  then  it  will  reconsider 
today's  policy  and  may  defer  to  RCRA 
for  corrective  action  at  converter  sites. 

The  Agency  seeks  comment  on  the 
application  of  this  policy  to  the  sites 
being  proposed  and  reproposed  in 
today's  Federal  Register.  In  the  future^ 
there  may  be  other  situations,  on  a  case- 
by-case  basis,  where  the  Agency  may 
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elect  to  use  CERCLA  authorities  rather 
than  its  RCRA  authorities.  In  those 
situations,  the  Agency  will  provide  its 
rationale  for  pursuing  CERCLA 
authorities  in  a  Fadenl  Ragistar  notice. 

V.  Contents  of  This  Proposed  Rule  j 

This  rule  reproposes  13  sites  to  the 
NPL  (Table  1).  and  proposes  to  (frop  30 
sites  (Table  2)  from  the  proposed  NPL 
These  proposed  actions  are  based  on 
the  application  of  the  comp<»ents  of  the 
NPL/RCRA  policy  announced  on  June 
10,  igae  (si  FR  21057).  and  on  those 
discussed  in  this  notice. 

AU  these  sites  were  proposed  to  the 
NPL  prior  to  the  announcement  of  the 
NPL/RCRA  policy  and  its  amendments 
today.  The  Agency  believes  that  it  is 


appr<H>riate  to  sfrfidt  txMnmento  co  these 
proposed  actioas  becanse  the  pubUc 
was  not  previously  afforded  adequate 
notice  and  opportunity  to  comment  on 
the  application  of  the  NPL/RCRA  policy 
to  these  sites.  Documentation  supporting 
the  Agency's  proposed  actions  is 
available  in  the  public  docket. 

Sites  To  Be  Reproposed  To  The  NPL 

The  13  sites  that  the  Agency  is 
reproposing  to  the  NPL  fall  into  one  of 
the  following  categories: 

—Sites  which  are  not  subject  to  the  Subtitle 
C  corrective  action  avihoritiea  of  RCRA. 
For  example: 
—exempt  l>y  site-specific  orders 
— sites  where  wastes  are  no  loager 
considered  hazardous  because  of  an 


'  amendnenltotkeliatofRCltA 
hasardoos  wastes 
—Sites  subject  to  Sabtitle  C  coReclive  action 

authorities  of  RCRA,  but  wUch  satia^  ana 

of  the  criteria  of  the  June  ia  18M  NH^ 

RCRA  policy  (e-g.,  case-by-case 

■nwiOingness); 
—Sites  which  Inve  converted  fron  treatment 

and/or  storage  statas  to  generatoronly 

status;  ' 
—Sites  which  failed  to  file  a  Part  A  permit 

a|q>lication  in  a  timely  fadrion:  and 
—Sites  where  RCRA  coweHive  actjon  may 

not  apply  to  all  the  cantaminaticR  at  the 

site. 

Table  1  lists  the  13  sites  the  Agency  is 
repnqwsing  to  the  NFL  A  brief 
description  of  each  follows  Table  1,  and 
a  more  detailed  account  is  available  in 
the  docket. 


Table  1.— Sites  To  Be  Reproposeo  to  the  NPL 


Slale/Sile  nsme 


AZ:  Motorola,  Inc  e52nd  Street  PImH)„ 

CA:    FaireMkf   SemicanduclDr   Corp.    (fbrmerty   Fairchild 
Csmara  «  msfeumsnl  Coip.)  (Souft  San  Jose  Ptanl). 

CA:  JJH.  BSHMr  Co 

CA:  Lorantz  Baml  &  Drum  Co 

FL  Oly  hidusirias  Inc 

IN:  PrestoWa  Battery  OMaion 

ME:  Union  Chemical  Co.  Inc 

Ml:  Kyaor  Induslriri  Coip 

MO:  ConservaSon  ChemM  Co 

NE:  Undsay  ManuiacaaiRaCo.. 

NC:  National  SMRh  «  ChatncK  Coip 

VA:  Gulpsper  Wood  Praasivars.  Inc 

V^BudonghamCounty  LandH  (tomiefly  Love's  Container 
Service  LarxMI). 


Location 


Scum  San  Jooa- 

Weed 

San  Jose 

Orlando 

Vlr)cennee». 

South  Hope- 

f^fHfg^ 

Kansas  Oty.. 

Lindsay 

SMibury 

Buckingham. 


RCRAstak* 


Convener.. 
Corwerter.. 


unvMsmg «.«.., 

Non-filer 

LOIS/ummNing 

RCRA  oonectiM  action  awy  not 
alt  contamination. 

LOIS/UnwMng 

Converter. 

tAiwHling 


awV  to 


Amendment  to  waste  Ming . 

Oonvortsf. ....»» 

RCRA  300a(a)  order 

LOIS/unwillIng 


tO/18/S4 
10/1S/84 

10/15/84 
10/15/94 
10/1S/S4 
0«/1«/a6 

04/10/05 
09/18/8S 
04/M/86 
10/15/14 
04/10/85 
10/1S/M 
10/15/84 


Motorola.  Inc.  (52nd  Street  Plant) — 
Phoenix,  Arizona 

This  faciUty  ia  a  converter.  It  obtained 
interim  status  on  November  19. 1980^ 
when  it  submitted  to  EPA  a  Part  A 
permit  application  tor  container  and 
tank  atorage.  On  May  19. 198S,  the 
facility  requested  convernon  to 
generator  status  only.  On  Jidy  29. 1980. 
EPA  confirmed  the  facility  was 
operating  as  a  generator. 

Fairchild  Semiconductor  Corp. 
(Formerly  Fairchild  Camera  ft 
Instrument  Corp.)  (South  San  Jose 
Plant).  South  San  Jose,  CaKfomia 

This  facility  is  a  converter.  It  obtained 
interim  status  on  November  17. 1980. 
when  it  submitted  to  EPA  a  Part  A 
permit  application  for  container  and 
tank  atorage  units.  On  February  11. 1982, 
the  California  Department  of  Health 
Services  completed  a  surveillance  and 
compliance  report  indicating  the  facility 
should  not  be  permitted  aa  a  treatment, 
storage,  or  disposal  facility,  and  that  the 
facility  should  be  claasiBed  as  a 
generator.  On  March  la  1982.  the 


bdlity  requested  to  withdraw  its  permit 
application  for  hazardoua  waste 
treatment  operations  because  the  only 
type  of  treatment  conducted  at  the 
facility  was  waste  water  neutralization, 
which  is  excluded  from  permit 
requirements.  EPA  granted  the  requeat 
for  withdrawal  of  the  permit  application. 

J.H.  Baxter  Co.— Weed.  California 

EPA  ia  reproposing  this  site  to  the  NPL 
based  on  criterion  #3  of  the  NPL/R(31A 
policy  and  because  the  HRS  seme  has 
been  revised.  Consequently,  the  Agency 
is  soliciting  comment  on  the  revised 
score  as  well  as  application  of  the  NPL/ 
RCRA  policy.  The  facility  haa  not  loat 
authorixatioB  to  qierate.  but  has  a  dear 
history  of  imwillingness. 

Baxter  obtained  interim  status  on 
November  17. 198a  when  it  submitted  to 
EPA  a  Part  A  permit  application.  Since 
1983.  it  haa  consistently  sougfit  to 
withdraw  that  application,  and  has 
continued  to  di^te  RCRA  jurisdiction 
over  ita  faciUty.  On  the  basis  of  diapoted 
RCRA  jurisdiction,  die  coraapany  l»s 
been  unwilling  to  deny  with  numerous 


State  and  EPA  Regional  demands  for 
cleanup  and/or  closure  under  RCRA 
and  other  statutes.  The  company  does 
not  comply  the  presence  of 
contamination  of  soil  and  ground  water 
at  the  tite:  rather  it  diqwtea  die 
applicability  of  RCRA  to  those 
problems. 

Baxter  has  evidenced  a  dear 
unwillingness  to  submit  in  any  way  to 
RCRA  authorities,  and  8ios  it  appears 
unlikely  that  corrective  action  may  be 
achieved  under  RCRA.  ThctefiMV.  the 
site  should  be  repropoaed  to  the  NPL  so 
that  the  contamination  may  be 
addressed  under  CERCLA. 

Lorentz  Barrel  ft  Dnmi  Co.— San  Jose. 
California 

This  fadlity  is  now  conaideTed  a  non- 
filer.  On  August  18. 198a  Lorenti.  a 
reconditioner  of  sted  drama,  notified    ' 
EPA  diat  it  was  a  generator  and 
transporter  of  hazardous  waste,  as  well 
as  a  treatment,  storage^  and  disposd 
facility.  On  Mandi  25, 1981,  EPA  deleted 
the  facility  as  a  treatment,  storage  and 
disposal  faciUty  based  on  the  company's 
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representations  that  it  had  filed  the 
TSDF  notification  as  a  precaution, 
believing  that  jambiguities  in  the 
hazardous  wa»te  regulations  could  lead 
to  an  interpr^tfation  that  would  include 
the  reconditioning  of  steel  drums. 

Ib  1963,  th^  State  determined  that  the 
facility  was  in  fact  managing  hazardous 
wastes  witho|ut  a  permit:  the  facility  has 
been  shut  dofifn  until  compliance 
procedures  ar«  developed.  The  facility  is 
now  considei^d  a  non-filer. 

City  Industri9i,  Inc.— Orlando,  Florida 

This  site  is !  being  proposed  for  the 
NPL  based  on  criterion  #2  of  the  NPL/ 
RCRA  policy]  jl\lthou|^  this  facility  is 
subject  to  thei  Subtitle  C  corrective 
action  authorities  of  RCRA,  it  has  lost 
authorization!  to  operate,  and  the  owner/ 
operator  has  been  unwilling  to  address 
contamination  at  the  site. 

City  Industnes  obtained  interim  status 
on  Novembeil  t9, 1980,  when  it 
submitted  to  ^A  a  Part  A  permit 
application  fof  storage.  On  July  27, 1983, 
EPA  terminatad  the  facility's  interim 
status  for  fail^  to  submit  an 
acceptable  Patt  B  permit  application  to 
EPA.  T 

The  owner/<>perator  demonstrated  an 
unwillingness  to  address  contamination 
at  the  site  by  ftiilure  to  submit  an 
acceptable  PdH  B  permit  application  to 
EPA.  failure  to  comply  with  Federal  and 
State  adminiatrative  orders, 
abandonment  of  the  site,  and  statements 
that  he  was  ffelancially  unable  to 
address  the  cbtitamination  at  the  site. 

Prestolite  Battery  Division— Vincennes, 
Indiana 

Prestolite  Bnttery  Division  received 
interim  statua  on  November  11, 1980, 
when  it  submitted  to  EPA  a  Part  A 
permit  appUc«tion  for  container,  tank 
and  surface  impoundment  storage.  Much 
of  the  contamination  at  the  site  is  a 
result  of  atmospheric  deposition  of  lead 
from  the  faciljl^'s  faulty  air  pollution 
control  equipment.  EPA  is  proposing  to 
add  this  site  to  the  NPL  because  at  this    * 
time  an  issue  remains  as  to  whether 
RCRA  Subtitle^^C  corrective  action 
authorities  apply  to  all  of  the 
contamination  associated  with  the  site. 

Union  Chemical  Co.,  Inc.— South  Hope, 
Maine 

This  site  is  being  reproposed  for  the 
NPL  based  on  biterion  #2  of  the  NPL/ 
RCRA  policy.  I  Although  this  facility  is 
subject  to  the  Subtitle  C  corrective 
action  authorttfes  of  RCRA,  it  has  lost 
authorization  {tb  operate,  and  the  owner/ 
operator  has  hten  unwilling  to  address 
contaminatioQ  at  the  site. 

On  July  31, 1980,  Union  Chemical 
submitted  a  preliminary  notification  of 


hazardous  waste  activity  to  EPA, 
identifying  itself  as  a  generator  of  RCRA 
hazardous  waste  and  as  a  treatment  and 
storage  facility.  Union  Chemical 
obtained  interim  statiu  on  November  15, 
t980,  when  it  submitted  a  Part  A  permit 
application  to  EPA.  The  facility's  interim 
status  was  teiminated  on  June  27. 1984. 
when  the  State  of  Maine  found  that  the 
facUity  had  failed  to  comply  with  a  May 
7, 1984,  consent  decree  it  had  entered 
into  with  the  State.  The  consent  decree 
required  the  reduction  in  the  number  of 
drums  on  site  and  financial  assurances 
for  site  closure. 

The  owner/operator  demonstrated 
unwillingness  to  address  contamination 
at  the  site  by  failure  to  submit  an 
acceptable  Part  B  permit  application, 
failure  to  comply  with  Federal  and  State 
administrative  orders,  and  statements 
that  he  was  financially  unable  to 
address  contamination  at  the  site. 

Kysor  Industrial  Corp. — Cadillac 
Michigan 

This  facility  is  a  converter.  It 
submitted  a  notification  of  hazardous 
waste  activity  on  August  IB,  1980,  and 
obtained  interim  status  on  November  19, 
1980,  when  it  submitted  to  EPA  a  Part  A 
permit  application  for  container  storage. 
On  April  24, 1984,  the  facility  submitted 
a  closure  plan,  certification  of  closure, 
and  request  for  conversion  to  generator 
status.  On  July  20, 1984,  EPA  approved 
Kysor's  closure  plan  and  acknowledged 
the  facility's  small  quantity  generator 
status. 

Conservation  Chemical  Co.  (CCCJ — 
Kansas  City,  Missouri 

EPA  is  reproposing  this  site  for  the 
NPL  based  upon  criterion  #3  of  the 
NPL/RCRA  poUcy.  The  facility  has  not 
lost  authorization  to  operate,  but  has  a 
clear  history  of  unwillingess. 

The  record  of  compliance  at  the  CCC 
site  demonstrates  the  un%villingness  of 
the  owner/ operator  to  submit  an 
adequate  part  B  permit  application  or 
closure  plan:  to  comply  with  Federal 
and  State  Administrative  orders;  and  to 
take  cleanup  action  in  response  to  a 
court  finding  of  a  "imminent  and 
substantial"  hazard  at  the  site. 

A  consent  decree  signed  by  the 
generator  defendants  and  the  site 
owner/operator  has  recently  been 
approved  by  a  U.S.  district  cotut 
However,  the  decree  merely  requires  the 
site  owner/operator  to  pay  certain 
monies  for  past  EPA  response  costs, 
grant  site  access,  and  otherwise 
cooperate  in  the  cleanup  efforts  to  be 
performed  by  others  at  the  site.  CCC  did 
not  commit  to  do  any  portion  of  the  site 
remedy. 


Lindsay  Manufacturing  Co. — Lindsay. 
Nebraska 

This  facility  is  no  longer  subject  to 
RCRA  Subtitle  C  corrective  action 
authorities.  It  obtained  interim  status  on 
November  17, 198a  when  it  submitted  a 
Part  A  permit  application  to  EPA  for 
disposal  surface  impoundment  units.  On 
May  28, 1988,  (51  FR 19320),  EPA 
published  an  amendment  to  the  listing 
for  spent  pickle  liquor  from  steel 
finishing  operations  (EPA  Hazardous 
Waste  No.  K062).  This  rulemaking 
confirmed  that  the  waste  generated  by 
Lindsay  Manufacturing  would  be 
considered  hazardous  only  if  it 
exhibited  one  or  more  of  the  hazardous 
waste  characteristics.  The  waste  did  not 
display  corrosivity  characteristics;  the 
Lindsay  manufacturing  unit  was 
therefore  not  subject  to  RCRA,  and  not 
subject  to  RCRA  Subtitle  C  corrective 
action  authorities. 

National  Starch  &  Chemical  Corp.— 
Salisbury,  North  Carolina 

This  facility  is  a  converter.  National 
'  Starch  and  Chemical  Corp.  submitted  a 
Notification  of  Hazardous  Waste 
Activity  on  September  24, 1980, 
indicating  that  the  facility  was  a 
treatment  storage,  or  disposal  facility  as 
well  as  a  generator.  On  October  17, 
1980,  the  facility  filed  a  Part  A  permit 
application  for  treating  and  storing  of 
hazardous  waste.  On  May  20, 1982, 
National  Starch  asked  to  withdraw  its 
Part  A  application.  On  June  17, 1982,  the 
facility  was  deleted  as  a  storage  facility 
and  converted  to  generator  only  status. 
On  July  19, 1983,  EPA  deleted  the  facUity 
as  a  generator  it  now  has  non-handler 
status.  In  1983,  National  Starch  merged 
with  the  adjacent  Proctor  Chemical 
facility  under  the  National  Starch  & 
Chemical  Corp.  name  and  identification 
number.  Proctor  submitted  a 
Notification  of  Hazardous  Waste 
Activity  and  on  August  18, 1980, 
submitted  to  EPA  a  Part-A  permit 
application  for  treatment  and  storage 
units.  On  June  23, 1983,  EPA  deleted  the 
facility  as  a  storer  and  on  November  14, 
1983,  it  was  deleted  as  a  treater,  leaving 
the  site  with  generator  status. 

Culpeper  Wood  Preservers,  Inc. — 
Culpeper,  Virginia 

On  September  10, 1981,  EPA  and  the 
facility  entered  into  a  consent  order  and 
consent  agreement  pursuant  to  RCRA 
section  3008(a)  which  stated  that  upon 
satisfactory  completion  of  a  facility 
upgrading  program,  the  facility  would 
not  be  required  to  have  a  RCRA  permit 
The  facility  satisfied  the  requirements  of 
the  agreement  and  thus  has  not  been 
required  to  obtain  a  permit  or  interim 
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status  under  RCRA  Subtitle  C  As  ■! 
result,  EPA  is  proposing  to  list  tins 
facility  for  attention  under  CERCLA 
rather  than  RCRA.  However,  if  the  ^ 
facility  agrees  to  address  the 
contamination  at  the  site  according  to 
the  Subtitle  C  corrective  action 
authorities  of  RCRA,  the  Agency  would 
consider  removing  the  facility  bom  j . 
consideration  for  the  NPL 

Buckingham  County  Landfill  (Fonntriy 
Love's  Container  Service  Landfill)-r 
Buckingham.  Virginia 

This  site  is  being  reproposed  for  the 
NPL  based  rni  criterion  4^  of  the  NFL/ 
RCRA  policy.  Althoi^  this  facihty  is 
subject  to  the  Subtide  C  corrective 
action  authoritie*  of  RCRA,  it  has  lost 
authoriza6(Mi  to  operate,  and  the  owner/ 
operator  has  been  unwiDing  to  address 
all  of  the  contamination  at  the  site. 

On  [anoary  8, 1981.  the  Love's 
Container  Service  Landfill  obtained 
interim  status  for  the  disposal  of  type 


DOOl  wailes  (ignitable  waste)  posiuant 
to  RCRA  Section  3006.  Records  indicate 
that  the  IndfiD  continiied  to  accept 
waste  until  February  1902. 

In  April  1882.  Bockin^m  County 
purchased  the  site  and  the  hazardoos 
waste  disposal  permit  fhnn  Ae  site 
owner.  Mr.  Love.  The  landfiO  was  sever 
operate  by  the  county. 

In  February  1985.  Uie  landfill  was 
closed  as  a  solid  waste  disposd  facility 
by  the  county.  The  closure  waa 
consistent  with  State  regulations,  but 
was  inconsistent  with  RCRA  Subtitle  C 
requirements. 

On  November  8, 1965.  the  landfiD  lost 
its  interim  status  under  RCRA  section 
3005(eM2)  because  the  county  had  failed 
to  submit  a  Part  B  permit  application  for 
post-dos«re  monitoring,  and  did  not 
certify  compliance  with  applicable 
ground  water  monitoring  and  financial 
responsibility  requirements. 


In  a  letter  to  EPA,  dated  November  30, 
1967.  firoB  ^  county,  the  county  stated 
that  it  was  unable  and  unvilfog  to 
address  all  of  the  contamimitieii  at  the 

site. 

Sites  To  Be  Dropped  Fiom  the  NPL 

The  AgeuLy  is  prij|>osiwg  to  drop  30 
sites  (TadUe  2)  from  te  pfopeosd  NPL 
because  they  are  sobfed  to  the  Subtitle 
C  corrective  action  aattiorities  of  RCRA. 
and  do  not  satisfy  any  of  die  criteria  in 
the  NPL/RCRA  policy  of  June  la  1986 
(51 FR  21057)  or  those  (fiscussed  in  this 
notice.  Hie  Agency  believes  tfiat  the 
sites  win  be  adequatriy  ad^essed  using 
the  corrective  actioB  authorities  of 
RCRA  Subtitle  C  alone  or  in  conjunction 
with  other  authorities  (a  nore  detailed 
description  of  eadi  site  is  availaUe  in 
the  public  docket).  The  Agency  wiU 
continue  to  examine  diese  sites  in  the 
context  of  the  NPL/RCRA  poHcy  and 
may,  in  the  future,  consider  these  sites 
for  addition  to  the  NFL,  if  necessary. 


require  any 
detennine  I 
costs.  Costi 


Table  2.— Sites  Proposed  To  Be  DROf>f>ED  From  the  NPL 


StalaySH*  nanw 


CA:  Faire»i«d  SwwicondUrtor  Coip.  (tamwriy  FahcNM  Camwa  S  (nsmimani  Corp.)  (MounMn  Vtew  PlanQ.. 

CA:  FMCCop-  (FtMno  Plant) 

CA:HBifiMM>KfcMil. 


MounlMfi  Vnw« 


CA:  CM  Cop.  (Ssn  Jose  Plwil) 

CA:  Mh%  Oootog  Toww  Ca 

CA  flMM  PmSwc  kc/ZDMon  Cmp.. 

CA:Sigmieiklnc. 


CA:  SouSMmRitiic  Tramportalion  Co 

CA:  VSn  WMiisa  Room  Inc «««.....,.».......»*..... 

ca  MiiSn  IMsMB  (Dotmt  Aiiwpees) 

FL- l>n«  ft  VMriSMy  Aima/UniM  TKtmotogiM  Coip . 

GA:  Om  GoipL  (Amss  1. 2  ft  4) 

lA  A.Y.  McOonsM  bidMkias.  Sk 

lA:  OmnfilBK  Co . 

IA:Fiai 


lA:  John  DMra  (Dubuqw  Worts).. 
lA:  U.&  NwwB^H  Co 


IL;  SMMd  (U.&  Eboiogy.  mt) 

IN:  FItmsmw  InduilrisI  PntucM  Co , ,  , 

KS:  NaSonal  MutSiai  EiMwwwnM  SwMfeM 

Ml:  Hooker  (Monlaaw  PlmO 

Ml:  Laclis  mdMUH.  bic 

MO:  Findelt  Cov .. 

MT:  Bwfingkm  NorSMm  RakoKt  (Sorran  Tw-Troiding  Pivtt).. 

NE:  Monroo  Auto  EquipWWICo _„ 

NJ:  MfllBCllB  Ihc ■     .-- ,,,  ,  ^^ 


OK  Gwwnl  EloGSic  Co.  (CoMwdon  Plant). 
PA  Rohm  ft  Haaa  Ca  UndM 


VA:  IBMCapJMviMns  PIM  SpM) . 


PaioAMo.. 
San  Joaa. 
Stockton* 
EaMP^ANo.. 

SuMiyvsM  •»>..«■ 

SanJoM 


West  Palm  BMCb. 


DubuQM.. 


Oinloii/CMMncha  „ 
DubuQut- 


Mount  V^fnon^ 


Furtay.. 

MonCBQUS. 


Grand  RapidB.. 

StChMlaa 

Soman  »..._.». 
CoaS...- 


Cochodofi.. 


Bristol  Township^ 


Nsw  Msftinsvillo .. 


tO/1SM4 
10/t5/84 
10/15/84 
tO/t5/84 
to/19/84 
10/15/84 
10/1S/S4 
10/tS/84 
10/15/S4 
0S/1«/86 
Oe/18/85 
09/0S/83 

oa/is/ss 

10/15/84 

04/tofm 
oa/is/ss 

10/15/84 
10/15/84 
08/18/85 
10/15/84 
08/1SA8 
IO/tS/84 
10/1 5M4 
10/15/84 
00/18/85 
Oa/ISiSS 
10/15M4 
04/10M6 
10/15/84 
10/15/84 


VL  Regulatory  Impact  Analysb      ' 

The  costs  of  cleanup  actions  diet  may 
be  taken  at  sites  are  not  directly 
attributable  to  listing  on  the  NPL,  as 
explained  below.  Therefore,  die  Agency 
has  determined  that  this  rulemaking  is 
not  a  "major"  regulation  under 
Executive  Order  12291.  EPA  has 
conducted  a  preliminary  analysis  of  the 
economic  implications  of  today's 


proposal  to  add  naw  sites.  EPA  believes 
that  the  kinds  of  eooaomic  effects 
associated  with  this  revision  are 
generally  Mmilar  to  those  identified  in 
the  regulatory  impact  an^ysistRIA) 
prepared  in  1982  for  the  revisions  to  the 
NCP  pursuant  to  section  106  of  CERCLA 
(47  FR  31180.  July  16^  1982)  and  Uie 
economic  analysts  prepared  when  the 
amendments  to  the  NCP  were  proposed 
(50  FR  5882,  February  12. 1965).  The 


Agency  believes  that  the  anticipated 
economic  effects  lalated  lo  proposing 
the  addition  of  these  sites  to  the  NPL 
can  be  cfaatacterixed  in  teoM  of  die 
conclusiaas  of  the  cariiar  RIA  and  the 
most  recent  economic  aoaljrsis.  As 
required  by  Executive  Order  No.  12291, 
this  rule  was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review. 
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Costs  II 

EPA  has  deteniined  that  this 
proposed  nilemiE^ng  is  not  a  "major" 
regulation  ondert  Executive  Order  12291 
because  inclusitjh  of  a  site  on  the  NFL 
does  not  itself  impose  any  costs.  It  does 
not  establish  tbM  EPA  will  necessarily 
undertake  remedial  action,  nor  does  it 
require  any  action  by  a  private  party  or 
deteimine  its  liability  for  site  response 
costs.  Costs  that  arise  out  of  site 
responses  result  from  site-by-site 
decisions  about  what  actions  to  take, 
not  directly  hoi^  the  act  of  listing  itself. 
In  addition,  sino<  these  sites  were 
previously  proposed  for  the  NPL,  no 
additional  costs  are  inconed  in  today's 
rulemaking. 

The  major  events  that  generally 
follow  the  prop<^$ed  listing  of  a  site  on 
the  NPL  are  a  sdtrch  for  responsible 
parties  and  a  rettedial  investigation/ 
feasibility  study!  (RI/FS)  to  determine  if 
remedial  actionf  |will  be  undertaken  at  a 
site.  Design  and  ionstruction  of  tiie 
selected  remedi^  alternative  follow 
completion  of  ti^  RI/FS.  It  should  be 
noted  that  a  site  must  be  on  the  final 
NPL  in  order  for  construction  and 
operation  and  maintenance  (O&Nf)  to, 
occur.  O&M  activities  may  continue 
after  constructidit  has  been  completed. 

Costs  associated  with  responsible 
party  searches  are  initially  borne  by 
EPA.  Responsible  parties  may  bear 
some  or  all  tiie  qosts  (rf  the  RI/FS, 
design  and  consttuction.  and  OftM,  or 
the  costs  may  be  Ishared  by  EPA  and  the 
States. 

The  State  cost  fehare  for  cleanup 
activities  has  beien  amended  by  section 
104  of  SARA.  For  privately-owned  sites. 
EPA  will  pay  foU  100%  of  tiie  costs  of  die 
RI/FS  and  remedial  planning,  and  90% 
of  the  costs  associated  with  remedial 
action.  The  State  will  be  responsible  for 
10%  of  the  remedial  action.  At  publicly- 
owned  but  not  publicly-operated  sites, 
however,  die  Staiies  cost  share  is  at  least 
50%  of  all  response  costs.  This  includes 
the  RI/FS,  remedial  design  and 
construction,  and  O&M.  For  cleanup 
activities  other  tnan  ground  water  or 
surface  water,  EFA  will  share,  for  up  to 
1  year,  in  the  cost  of  that  portion  of 
O&M  that  is  necessary  to  assure  that  a 
remedy  is  operational  and  functional. 
After  that  time,  the  State  assumes  full 
responsibility  for  D&M.  SARA  provides 
(hat  EPA  will  thife  in  tiie  operational 
costs  associated  ^ith  ground  water/ 
surface  water  rei  i^ration  for  up  to  10 
years.  | 

In  previous  NF  d  rulemakings,  the 
Agency  has  provided  estimates  of  the 
costs  associated  ji^th  these  activities 
(RI/FS.  remedial  design,  remedial 
action,  and  O&M  |  on  an  average  persite 


and  total  cost  basis.  At  tUt  time, 
however,  there  is  insufficient 
information  to  determine  what  these 
costs  will  be  as  a  result  of  the  new 
requirements  under  SARA.  As  EPA 
gains  more  experience  with  the  effects 
diat  SARA  requirements  will  have  on 
response  costs.  EPA  will  once  again 
provide  cost  estimates. 

Listing  a  hazardous  waste  site  on  the 
final  Nn.  does  not  itself  cause  firms 
responsible  for  the  site  to  bear  costs. 
Noiietiieiess,  a  listing  may  induce  firms 
to  clean  up  the  site  voluntarily,  or  it  may 
act  as  a  potential  tri^er  for  subsequent 
enforcement  or  cost-recoveiy  actions. 
Such  actions  may  impose  costs  on  firms, 
but  the  decisions  to  take  such  actions 
are  discretionaiy  and  made  on  a  case- 
by-case  basis.  Consequentiy,  precise 
estimates  of  these  effects  cannot  be 
made.  EPA  does  not  believe  that  every 
site  will  be  cleaned  up  by  a  responsible 
party.  EPA  cannot  project  at  this  time 
which  firms  or  industry  sectors  will  bear 
specific  portions  of  response  costs,  but 
the  Agency  considers:  The  volume  and 
nature  of  the  wastes  at  die  site,  the 
parties'  ability  to  pay,  and  other  factors 
wdien  deciding  wdw^er  and  how  to 
proceed  against  potentially  responsible 
parties. 

The  economic  effects  of  this  proposed 
amendment  are  aggregations  of  effects 
on  firms  and  State  and  local 

?|overnments.  Although  effects  could  be 
elt  by  some  individual  fims  and  States, 
the  total  impact  of  this  revision  on 
output,  prices,  and  employment  is 
expected  to  be  negligible  at  die  national 
level,  as  was  Uie  case  in  tiie  1982  RIA. 

Benefits 

The  benefits  associated  with  today's 
proposed  amendment  to  place  13 
additional  sites  on  ^e  NPL  are 
increased  health  and  environmental 
protection  as  a  result  of  increased  public 
awareness  of  potential  hazards.  In 
addition  to  the  potential  for  more 
Federally-financed  remedial  actions, 
this  proposed  expansion  of  the  NPL 
could  accelerate  voluntary  privately- 
financed  cleanup  efforts  to  avoid 
potential  adverse  publicity,  private 
lawsuits,  and/or  Federal  or  State 
enforcement  actions. 

As  a  result  of  additional  CERCLA 
remedies,  there  will  be  lower  human 
exposure  to  contaminants,  and  higher 
quaUty  surface  water,  ground  water, 
soil,  and  air.  These  benefits  are 
expected  to  be  signifieant.  altiiough 
difficult  to  estimate  in  advance  of 
completing  die  RI/FS  at  tiiese  particular 
sites. 

Associated  with  the  costs  of  remedial 
actions  are  significant  potential  benefits 
and  cost  offsets.  The  distributional  costs 


to  finns  of  finandnglJFL  remedies  iMvt 
corresponding  "bendfits"  in  that  funds 
expended  for  a  response  generate 
employment,  directiy  or  indirectiy. 

Tlw  benefit  aaaociated  with  today's 
proposed  action  to  rmove  30  sites  from 
the  proposed  NFL  is  that  CERCLA 
resources  and  moaim  available  for 
cleanup  of  NFL  sites  will  be  praserved 
for  sites  for  whidi  there  is  no  other 
authority  to  puBue  site  deenup.  The 
Agency  believes  that  diese  sites  can  be 
addressed  by  the  Subtide  C  corrective 
action  authorities  of  RCRA  akme  or  in 
conjunction  witii  odier  authorities,  and 
therefore  should  not  be  on  die  NPL. 

Vn.  Regulatoiy  Flexifaility  Act  Analysis 

The  Regulatory  Flexibility  Act  of  1960 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  die  Act  refers  to  small 
•businesses.  smaU  governmental 
jurisdictions,  and  nonprofit 
organizatioos. 

While  proposed  modifications  to  the 
NFL  are  considered  revisfams  to  the 
NCP.  diey  are  not  typical  regulatory 
changes  since  the  revisi<»s  do  not 
automatically  impose  costs.  Proposfaig 
sites  for  die  NFL  does  not  in  itsdf 
require  any  action  by  any  private  party, 
nor  does  it  determine  the  liability  of  any 
party  for  die  cost  of  cleanup  at  the  site. 
Further,  no  identifiable  groups  are 
affected  as  a  whole.  As  a  consequence, 
it  is  hard  to  predict  impacts  on  any 
group.  A  site's  proposed  inclusion  on  the 
NPL  could  increase  the  likelihood  that 
adverse  impacts  to  responsible  parties 
(in  the  form  of  cleanup  costs)  will  occur, 
but  EPA  cannot  identify  the  potentially 
affected  businesses  at  this  time  nor 
estimate  the  number  of  small  businesses 
that  might  be  affected. 

The  Agency  does  expect  that  certain 
industries  and  firms  within  industries 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  problems  could 
be  significantly  affected  by  CERCLA 
actions.  However,  EPA  does  not  expect 
the  impacts  fitim  the  proposed  listing  of 
these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
only  occur  through  enforcement  and 
cost-recovery  actions,  which  are  taken 
at  EPA's  discretion  on  a  site-by-site 
basis.  EPA  considers  many  factors  when 
determining  what  enforcement  actions 
to  take,  including  the  firm's  contribution 
to  the  problem  and  the  firm's  ability  to 
pay.  Tiie  unpacts  from  cost  recovery  on 
small  governments  and  nonprofit 
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organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

List  of  Subjecta  in  40  CFR  Part  300 

Air  pollution,  Chemicals,  Hazardous 
materials.  Intergovernmental  relations. 
Natural  resources.  Oil  pollution. 
Reporting  and  recordkeeping         i 
requirements,  Superfimd,  Waste    [ 


treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

Date:  June  16, 198& 
ladc  W.  McGraw, 

Deputy  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

It  is  proposed  to  amend  40  CFR  Part 
300,  Appendix  B,  as  follows: 


PART30O-{AMENDED] 

1.  The  authority  citation  for  Part  300, 
Appendix  B.  is  revised  to  read  as 
follows: 

Autliority:  42  U.S.C  9605(a)(S)(B). 

2.  It  is  proposed  to  add  the  following 
sites,  by  group,  to  Appendix  B  of  Part 
300: 


National  Priorities  List,  RCRA  Sites  To  Be  Reproposed  to  the  NPL  (by  Group),  May  1968 


NPL 
Gr« 

St 

5 

NE 

6 

va 

8 

az 

8 

VA 

9 

CA 

10 

IN 

11 

CA 

12 

CA 

12 

Ml 

13 

ME 

14 

FL 

14 

NC 

IS 

MO 

Site  name 


City/County 


Responsa 
catergory* 


Cleanup 
ttalua* 


Lindsay  Manufacturing  Co ». 

Culpeper  Wood  Preservera,  Inc 

Motorola.  Inc.  (52nd  Street  Plant) 

Buckingham  County  Landm 

FaircMd  S«micor«duct  (S  San  Jose).. 

PrestoMe  Battery  DwioiOn 

J.H.  Baxter  &  Co 

Loreniz  Barrel  &  Drum  Co .~ 

Kysor  lr«dustrial  Corp.. 
Union  Chemical  Co.,  Inc.. 
City  Industries,  Inc.. 


National  Stwch  ft  Chemioal  Co.. 
Conservation  Chemical  Co 


UrKisay 

Culpepper.. 


Phoenix., 
Buddngham.. 
South  San  Jose. 
Vincennes 


V,S 

V,  H 

D 

D 

0 

0 


San  Jose 

CadMac- 

South  Hope.. 

Ortando 

Salsbuiy ...~.. 
Kansas  Ctty.. 


R.S 
R 

V.  R,  F.  S 
R.  F,  S 
„.  D 
R.  F 
Number  til  Sites  Proposed  for  Listing:  13 


1:  Sites  are  placed  in  groups  (Gr)  corresponding  to  groups  of  SO  on  the  final  NPL 

2:  V— Voluritaiy  or  negotiated  response:  F— Federal  enforcement;  O— Category  to  be 


3:  I— Implementation  activily  urtdenray, 
activity  completed  tor  all  operabto  units. 


one  or  more  operable  units:  O— One  or  more  operable 


R— Federal  and  State  respor«se:  S— State  enforcemenL 
units  completed:  others  may  be  undemray:  C— Implementation 


1988 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  300 
(FRL-3404-2] 


National  Priorities  Ust  for 
Uncontrolled  Hazardous  Waste  Sites- 
Update  7  j 

aqency:  Environmental  Protection 

Agency. 

ACnON:  Proposed  rule.  I 


:  The  Environmental  Protection 
Agency  ("EPA")  is  proposing  the 
seventh  update  to  the  National  Priorities 
List  ("Nn.").  This  update  proposes  229 
new  sites  and  the  expansion  of  one  final 
site,  and  reproposes  four  already 
proposed  sites  The  NPL  is  Appendix  B 
to  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  ("NCF'), 
which  EPA  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA").  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986,  and 
Executive  Order  12316.  CERCLA 
requires  that  the  NPL  be  revised  at  least 
annually.  Today's  notice  proposed  the 
seventh  major  revision  to  the  NPL 

These  sites  are  being  proposed 
because  they  meet  the  requirements  of 
the  NPL  EPA  has  included  on  the  NPL 
sites  at  which  there  are  or  have  been 
releases  or  threatened  releases  of 
designated  hazardous  substances,  or  of 
"pollutants  or  contaminants"  which  may 
present  an  imminent  and  substantial 
danger  to  the  pubhc  health  or  welfare. 
This  notice  provides  the  public  with  an 
opportunity  to  comment  on  placing  these 
sites  on  the  NPL 

DATES:  Comments  must  be  submitted  on 
or  before  August  23, 1988.  i 

AOONCSSES:  Comments  may  be  mttiled 
to  Stephen  Lingle,  Director,  Hazardous 
Site  Evaluation  Division  (Attn:  NPL 
Staff),  Office  of  Emergency  and 
Remedial  Response  (WH-548A),  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Washington.  DC  20460. 
Addresses  for  the  Headquarters  and 
Regional  dockets  are  provided  below. 
For  further  details  on  what  these 
dockets  contain,  see  the  Public 


Comment  Section,  Section  IV,  of  the 

SUPnCMCNTAIIV  mFORMATION  portion  of 

this  preamble. 

Tina  Maragousis,  Headquarters.  U.S.  EPA 

CERCLA  Docket  OfRce.  Waterside  Mall 

Subbasement.  401 M  Street  SW.. 

Washington.  DC  20460,  202/382-«)46 
Evo  Cunha.  Region  1,  U.S.  EPA  Waste 

Management  Division  Records  Center, 

HES-CAN  6. 90  Canal  Street  Boston.  MA 

02203,  617/573-5729 
U.S.  EPA  Region  2,  Document  Control  Center, 

Superfund  Docket.  28  Federal  Plaza.  7th 

Floor.  Room  740,  New  York.  NY  10278, 

Latchmin  Serrano  212/264-554a  Ophelia 

Brown  212/264-1154 
Diane  McCreary,  Region  3,  U.S.  EPA  Library, 

5th  Floor.  841  Chestnut  Bldg..  9th  ft 

Chestnut  Streets,  Philadelphia,  PA  19107, 

215/597-0580 
Gayle  Alston.  Region  4,  U.S.  EPA  Library, 

Room  G-6. 345  Courtland  Street  NE.. 

Atlanta,  GA  30305, 404/347-4216 
Cathy  K.  Freeman.  Region  5,  U.S.  EPA  5  HR- 

11. 230  South  Dearborn  Street  Chicago,  IL 

60604.  312/886-6214 
Deborah  Vaughn-Wright,  Region  6,  U.S.  EPA 

1445  Ross  Avenue,  Mail  Code  6H-ES, 

Dallas,  TX  75202-2733,  214/655-6740 
Connie  McKenzie,  Region  7,  U.S.  EPA 

Library,  726  Minnesoa  Avenue,  Kansas 

City.  KS  86101. 913/236-2828 
Dolores  Eddy.  Region  8,  U.S.  EPA  Library,  999 

18th  Street  Suite  50a  Denver.  CO  80202- 

2405.  303/293-1444 
Linda  Sunnen.  Region  9.  U.S.  EPA  Library,  eth 

Floor,  215  Fremont  Street  San  Francisco, 

CA  94105,  415/974-8082 
David  Bennett  Region  10,  U.S.  EPA,  11th 

Floor.  Mail  Stop  HW-113, 1200  6th  Avenue, 

Seattle.  WA  98101, 206/442-2103. 

POfl  FURTHER  mPORMATION  CONTACT. 

Robert  Myers,  Hazardous  Site 
Evaluation  Division,  Office  of 
Emergency  and  Remedial  Response 
(WH-548A),  U.S.  Environmental 
Protection  Agency,  401 M  Street  SW., 
Washington,  DC.  20460,  or  the 
Superfund  HoUine,  Phone  (800)  424-9346 
(or  382-3000  in  Uie  Washington,  DC, 
metropolitan  area). 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

L  Introduction 

n.  Purpose  of  the  NPL 

UL  Nn.  Update  Process 

IV.  Public  Comment  Period 

V.  Listing  Policies 

VI.  Coiftents  of  the  Proposed  Seventh  NPL 
Update 

Vn.  Regulatory  Impact  Analysis 

VUL  Regulatory  Flexibility  Act  Analysis 


L  Introduction 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  42  U.S.C.  9601.  et  seq.  ("CERCLA" 
or  "the  Act")  in  response  to  the  dangers 
of  uncontrolled  hazardous  waste  sites. 
To  implement  CERCLA,  the 
Environmental  Protection  Agency 
("EPA"  or  the  "Agency")  promulgated 
the  revised  National  Oil  and  Hazardous 
Substances  Contingency  I^an,  40  CFR 
Part  300,  on  July  16. 1983  (47  FR  31180), 
pursuant  to  Section  105  of  CERCLA  and 
Executive  Order  12316  (46  FR  42237, 
August  20. 1981).  The  National 
Contingency  Plan  ("NCF').  further 
revised  by  EPA  on  September  16, 1985 
(SO  FR  37624)  and  November  20, 1985  (50 
FR  47912).  sets  forth  the  guidelines  and 
procedures  needed  to  respond  under 
CERCLA  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants. 

Section  105(a)(8)(A)  of  CERCLA.  as 
amended,  required  that  the  NCP  include 
criteria  for  determining  priorities  among 
releases  or  threatened  releases  for  the 
purpose  of  taking  remedial  or  removal 
action.  Removal  action  involves  cleanup 
or  other  actions  that  are  taken  in 
response  to  emergency  conditions  or  on 
a  short-term  or  temporary  basis 
(CERCLA  section  101(23)).  Remedial 
action  tends  to  be  long-term  in  nature 
and  involves  response  actions  which  are 
consistent  with  a  permanent  remedy  for 
a  release  (CERCLA  section  101(24)). 
These  criteria  are  included  in  Appendix 
A  of  the  NCP,  Uncontrolled  Hazardous 
Waste  Site  Ranking  System:  A  User's 
Manual  (the  "Hazard  Ranking  System" 
or  "HRS")  (47  FR  31219,  July  16, 1982). 

Section  105(a)(8)(B)  of  CERCLA,  as 
amended,  requires  that  the  statutory 
criteria  described  in  the  HRS  be  used  to 
prepare  a  list  of  national  priorities 
among  the  known  releases  or  threatened 
releases  throughout  the  United  States. 
The  list,  which  is  Appendix  B  of  the 
NCP,  is  the  National  Priorities  List 
("NPL"). 

in  this  notice,  EPA  is  proposing  to  add 
229  sites  to  the  NPL  In  addition,  four 
proposed  sites  are  being  reproposed  and 
one  final  site  is  being  proposed  for 
expansion.  Adding  the  149  sites 
previously  proposed  brings  the  total 
number  of  proposed  sites  to  376.  The 
final  NPL  contains  799  sites,  for  a  total 
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of  1177  flnal  i^d  proposed  sites.  EPA  is 
proposing  to  Uiclude  on  the  NPL  sites  at 
which  there  ^ie  or  have  been  releases  or 
threatened  releases  of  hazardous 
substances,  or  of  "pollutants  or 
contaminants"  The  discussion  below 
may  refer  to  ^releases  or  threatened 
releases"  siiriply  as  "releases," 
"facilities."  OP  "sites." 

n.  Purpose  (^  the  Nn. 

The  primaijyl  purpose  of  the  NPL  is 
stated  in  the  li^slative  history  of 
CERCLA  (Retort  of  the  Committee  on 
EnvironmentVd  Public  Worics.  Senate 
Report  No.  9fl-«48, 06th  Cong..  2d  Sess. 
60  (1980)): 

The  priority  lists  serve  primarily 
informational  pilrposes,  identifying  for  the 
States  and  the  ptiblic  those  facilities  and  sites 
or  other  releases  which  appear  to  warrant 
remedial  actions.  Inclusion  of  a  facility  or  site 
on  the  list  does  sot  in  itself  reflect  a  judgment 
of  the  activities  of  its  owner  or  operator,  it 
does  not  require  those  persons  to  undertake 
any  action,  nor|4oes  it  assign  liability  to  any 
person.  Subseqjulent  govenunent  action  in  the 
form  of  remedial  actions  or  enforcement 
actions  will  be  necessary  in  order  to  do  so, 
and  these  acticHs  will  be  aHended  by  all 
appropriate  pnMedural  safeguards. 

The  primer^  purpose  of  the  NPL, 
therefore,  is  tb  serve  as  an  informational 
tool  for  use  byiEPA  in  identifying  sites 
that  appear  to  warrant  fivther 
investigation  and  possible  remedial 
action  under^RCLA.  Inclusion  of  a 
site  on  the  Nl4l  does  not  establish  that 
EPA  necessarily  will  undertake  remedial 
actions.  Moreover,  listing  does  not 
require  any  action  of  any  private  party, 
nor  does  it  determine  the  liability  of  any 
party  for  the  cost  of  cleanup  at  the  site. 
In  addition,  a  iflite  need  not  be  on  the 
NPL  to  be  thej^ubject  of  CERCLA- 
fmanced  removal  actions,  remedial 
investigations/feasibility  studies,  or 
actions  brought  pursuant  to  section  106 
or  107(a)(4)(BJ  pf  CERCLA. 

In  addition,  I  although  the  HRS  scores 
used  to  place  sites  on  the  Nn.  may  be 
helpful  to  the  ^ency  in  determining 
priorities  for  cleanup  and  other  response 
activities,  EPA  does  not  rely  on  the 
scores  as  the  S^le  means  of  determining 
such  prioritie^-jThe  information 
collected  to  d^Velop  HRS  scores  is  not 
sufficient  in  itk^lf  to  determine  the 
appropriate  remedy  for  a  particular  site. 
EPA  relies  on  fUrther,  more  detailed 
studies  to  det^nnine  what  response,  if 
any.  is  appropjriate.  These  studies  will 
take  into  account  the  extent  and 
magnitude  of  the  contaminants  in  the 
environment,  (he  risk  to  affected 
populations,  the  cost  to  correct  problems 
at  the  site,  and  the  response  actions  that 
have  been  takUi  by  potentially 
responsible  paries  or  others.  Decisions 


on  the  type  and  extent  of  action  to  be 
taken  at  these  sites  are  made  in 
accordance  with  the  criteria  contained 
in  Subpart  F  of  the  NCR  After 
conducting  these  additional  studies. 
EPA  may  conclude  that  it  is  not 
desirable  to  conduct  response  action  at 
some  sites  on  the  NPL  because  of  more 
pressing  needs  at  other  sites,  or  because 
an  enforcement  action  may  instigate  or 
force  private-party  cleanup.  Given  the 
limited  resources  available  in  the 
Hazardous  Substances  Superfiind,  the 
Agency  must  carefully  balance  the 
relative  needs  for  response  at  the 
numerous  sites  it  has  studied.  It  is  also 
possible  that  EPA  will  conclude  after 
further  analysis  that  the  site  does  not 
warrant  response  action. 

m.  NPL  Update  Process 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  The  principal 
mechanism  is  the  application  of  the 
HRS.  The  HRS  serves  as  a  screening 
device  to  evaluate  the  relative  potential 
of  uncontrolled  hazardous  substances  to 
cause  human  health  or  safety  problems, 
or  ecological  or  environmental  damage. 
The  HRS  takes  into  account  "pathways" 
to  human  health  or  environmental 
exposure  in  terms  of  numerical  scores. 
Those  sites  that  score  28.50  or  greater  on 
the  HRS,  and  which  meet  listing 
policies,  are  proposed. 

The  Supernmd  Amendments  and 
Reautitorization  Act  ("SARA"),  enacted 
on  October  17. 1986,  directs  EPA  to 
revise  the  HRS.  The  Agency  will 
continue  to  use  the  existing  HRS  until 
the  effective  date  for  the  revised  HRS. 
Sites  on  the  final  NPL  prior  to  the 
effective  date  of  the  revised  HRS  will 
not  be  reevaluated,  as  provided  by 
CERCLA  section  105(c)(3). 

The  second  mechanism  for  adding 
sites  to  the  NPL  is  by  State  designation. 
Each  State  may  designate  a  single  site 
as  its  top  priority,  regardless  of  the  HRS 
score.  Tliis  mechanism  is  provided  by 
section  105(a)(8)(B)  of  CERCLA,  as 
amended,  which  requires  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  one  hundred  hi^est  priorities 
at  least  one  facility  designated  by  each 
State  as  representing  the  greatest  danger 
to  public  health,  welfare,  or  the 
environment  among  known  facilities  in 
die  State. 

The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.66(b)(4)  (50  FR  376Z4.  September  16. 
1985).  has  been  used  only  in  rare 
inBtances:  it  allows  certain  sites  with 
HRS  scores  below  28.50  to  be  eligible  for 
the  NPL  These  sites  may  qualify  for  the 
NPL  if  all  of  the  following  occur 
•  The  Agency  for  Toxic  Substances  and 

Disease  Re^stry  of  the  U.S. 


Department  of  Healdi  and  Human 
Services  has  issued  a  health  advisory 
which  recommends  dissociation  of 
individuals  from  the  release. 

•  EPA  determines  that  the  release  poses 

•  a  significant  threat  to  public  health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

States  have  the  primary  responsibility 
for  identifying  sites,  computing  HRS 
scores,  and  submitting  candidate  sites  to 
the  EPA  Regional  Offices.  EPA  Regional 
Offices  conduct  a  quality  control  review 
of  the  States'  candidate  sites,  and  may 
assist  in  investigating,  monitoring,  and 
scoring  sites.  Regional  Offices  may 
consider  candidate  sites  in  addition  to 
those  submitted  by  States.  EPA 
Headquarters  conducts  further  quality 
assurance  audits  to  ensure  acciu-acy  and 
consistency  among  the  various  EPA  and 
State  offices  participating  in  the  scoring. 
The  Agency  then  proposes  the  new  sites 
that  meet  the  criteria  for  listing  and 
solicits  pubUc  comments  on  the 
proposal.  Based  on  these  comments  and 
further  EPA  review,  the  Agency 
determines  final  scores  and  promulgates 
those  sites  that  still  qualify  for  listing. 

An  original  NPL  of  406  sites  was 
promulgated  on  September  8. 1983  (48 
FR  40658).  The  NPL  has  since  been 
expanded  (see  49  FR  1948a  May  8, 1984; 
49  FR  3707a  September  21, 1984: 50  FR 
6320,  February  14. 1985;  50  FR  37630, 
September  la  1985;  51  FR  21054,  June  10, 
198a  and  52  FR  27620,  July  22. 1987).  On 
March  7. 1986  (51  FR  7935).  EPA  deleted 
eight  sites  from  the  NPL  and  on  April  18. 
1988  (53  FR  12680)  deleted  three  more 
sites.  The  number  of  final  NI^  sites  is 
799,  including  32  Federal  facility  sites. 
Another  149  sites  (including  16  Federal 
facility  sites)  bom  previous  updates 
remain  proposed  for  the  Nn.  (see  48  FR 
40674,  September  8, 1983: 49  FR  40320, 
October  IS,  1984;  50  FR  14115,  April  la 
1985;  50  FR  37950,  September  la  1985;  51 
FR  21099,  June  la  1986,  and  52  FR  2492, 
January  22, 1987).  With  the  229  sites  in 
proposed  Update  #7. 378  sites  are  not 
proposed  for  the  NPL  Final  and 
proposed  sites  total  1177. 

IV.  Public  Comment  Period 

This  Federal  Register  notice,  which 
proposes  sites  for  NPL  Update  #7.  opens 
the  formal  66-day  comment  period. 
Comments  may  be  mailed  to  Stephen 
Lingle.  Director.  Hazardous  Site 
Evaluation  Division  (Attn:  NPL  staff). 
Office  of  Emergency  and  Remedial 
Response  (WH-548A).  U.S. 
Environmental  Protection  Agency.  401 M 
Street  SW..  Washington.  DC  20460. 
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The  "AOOHCSSCSS"  portion  of  this 
notice  contains  infonnation  on  where  to 
obtain  documents  relating  to  the  scoring 
of  these  proposed  sites.  Documents 
providing  EPA's  justification  for 
proposing  these  sites  are  available  to 
the  public  in  both  the  Headquarters 
public  docket  and  in  the  appropriate 
Regional  Office  pubUc  dodcet. 

The  Headquarters  public  docket  for 
NFL  Update  #7  contains:  HRS  score 
sheets  for  each  proposed  site:  a 
Documentation  Record  for  each  site 
describing  the  technical  rationale  for  the 
HRS  scores;  pertinent  information  for 
any  site  affected  by  special  study  waste 
or  Resource  Conservation  and  Recovery 
Act  (RCRA)  or  other  listing  policies:  and 
a  list  of  documents  referenced  in  the 
Documentation  Record.  The 
Headquarters  public  docket  is  located  in 
EPA  Headquarters.  Waterside  Mall 
Subbasement.  401  M  Street  SW.. 
Washington.  DC  20460,  and  is  available 
for  viewing  by  appointment  only  from 
9:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday  excluding  Federal  holidays,  i 
Requests  for  copies  of  the  HRS       ' 
documents  may  be  directed  to  the  EPA 
Headquarters  docket  ofBce. 

The  Regional  public  dockets  con^in 
all  infonnation  available  in  the 
Headquarters  docket,  including  HBJS 
score  sheets.  Documentation  Records, 
pertinent  RCRA  or  special  study  waste 
information,  and  a  list  of  reference 
documents  for  each  site  in  that  Region. 
These  Regional  dockets  also  include  the 
reference  documents  themselves,  which 
contain  the'data  EPA  relied  upon  in 
calculating  or  evaluating  the  HRS 
scores.  The  reference  documents  are 
available  only  in  the  Regional  public 
dockets.  These  reference  documents 
may  be  viewed  by  appointment  only  in 
the  appropriate  Regional  Office,  and 
requests  for  copies  may  be  directed  to 
the  appropriate  Regional  docket  or 
Superfund  Branch.  Documents  relevant 
to  the  scoring  of  each  site,  but  which 
were  not  used  as  formal  references,  are 
also  a  available  in  the  appropriate 
Regional  Office,  and.  in  some  cases, 
State  or  EPA  contractor  offices.  These 
may  be  viewed  and  copied  by 
arrangement  with  the  appropriate  office. 
In  all  cases,  an  informal  written  request, 
rather  than  a  formal  request,  should  be 
the  ordinary  procedure  for  obtaining 
copies  of  any  document. 

EPA  considers  all  comments  received 
during  this  formal  comment  period. 
Conunents  are  placed  into  the 
Headquarters  docket  and,  during  the 
comment  period,  are  available  to  the 
public  only  in  the  Headquarters  docket. 
A  complete  set  of  comments  pertaining 
to  sites  in  a  particular  EPA  Region  will 


be  available  for  viewing  in  the  Regional 
Office  dodcet  approximately  one  week 
following  the  dose  of  the  formal 
comment  period.  Comments  received 
after  the  close  of  the  comment  period 
will  be  available  in  the  Headquarters 
docket  and  in  the  appropriate  Regional 
Office  docket  on  an  "as  received"  basis. 
An  informal  written  request,  rather  than 
a  formal  request  should  be  the  ordinary 
procedure  for  obtaining  copies  of  these 
comments.  After  considering  the 
relevant  comments  received  during  the 
comment  period,  EPA  will  add  to  ^e 
NPL  all  proposed  sites  that  meet  EPA's 
criteria  for  listing.  In  past  NPL 
rulemakings.  EPA  has  considered,  to  the 
extent  practicable,  comments  received 
after  the  close  of  the  comment  period. 
EPA  will  attempt  to  do  so  in  this 
rulemaking  as  welL  However,  because 
of  the  large  number  of  sites  proposed, 
and  the  need  to  respond  to  comments 
and  finalize  sites  prior  to  the  effective 
date  of  the  revised  HRS,  EPA  may  no 
longer  be  able  to  consider  late 
comments. 

In  certain  instances,  interested  pariies 
have  written  to  EPA  concerning  sites 
which  were  not  at  that  time  proposed  to 
the  NPL  If  those  sites  are  later  proposed 
to  the  NPL.  parties  should  review  their 
earlier  concerns  and.  if  still  appropriate, 
resubmit  those  concerns  for 
consideration  during  the  formal 
comment  period.  Site-specific 
correspondence  received  prior  to  the 
period  of  formal  proposal  and  comment 
will  not  generally  be  induded  in  the 
docket. 

A  statement  describing  what 
information  the  Agency  disdoses  in 
response  to  Freedom  of  Information  Act 
requests  froiA  the  public  was  published 
on  February  25. 1987  (52  FR  5578]. 

V.UstiiigPolidM 

CERCLA  restricts  EPA's  authority  to 
respond  to  certain  categories  of  releases 
and  expressly  exdudes  some 
substances  from  the  definition  of  a 
release.  In  addition,  as  a  matter  of 
policy,  EPA  may  choose  not  to  use 
CERCLA  to  respond  to  certain  types  of 
releases  because  other  authorities  such 
as  RCRA  can  be  used  to  achieve 
cleanup  of  these  releases.  Preambles  to 
previous  NPL  rulemakings  have 
discussed  examples  of  these  deferral 
policies.  (See  48  FR  40658  (September  8, 
1983):  49  FR  37070  (September  21. 1984); 
49  FR  40320  (October  15, 1984);  51  FR 
21056  (June  la  1986):  and  52  FR  27620 
Ouly  22. 1987)).  In  addition.  EPA  is 
considering  broadening  the  deferral 
approadi,  such  that  listing  of  sites  on 
the  NPL  would  be  deferred  in  cases 
where  a  Federal  authority  and  its 
implementing  program  are  found  to  have 


corrective  action  authority.  EPA  is  also 
considering  extending  this  policy  to 
States  that  have  implementing  programs 
with  cleanup  authorities  to  address 
CERCLA  releases,  and  to  sites  where 
the  potentially  responsible  parties 
(PRPS)  enter  into  Federal  enforcement 
agreements  for  site  cleanup  under 
CERCLA.  EPA  plans  tO  propose  this 
policy  in  the  preamble  to  the  NCP 
revisions  which  are  scheduled  for 
publication  later  in  1968.  Sites  induded 
in  today's  proposed  rule  could  be 
affected  by  that  policy  if.  after  public 
comment  it  is  adopted  hf  EPA. 

Sites  proposed  for  the  NPL  in  this 
update  meet  current  criteria  and  listing 
polides.  The  NPL  polides  of  rdevance 
to  this  update — Federal  facility  sites, 
RCRA  sites,  spedal  study  waste  sites, 
and  mining  sites — are  discussed  below. 

Federal  Facility  Sites 

On  lune  10, 1986  (51  FR  21057),  the 
Agency  announced  a  decision  on 
components  of  a  listing  and  deferral 
policy  for  non-Federal  RCRA  sites  and 
requested  conunents  on  several 
additional  components.  The  policy  was 
intended  to  reflect  RCRA's  broadened 
corrective  action  authorities  as  a  result 
of  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  As 
explained  in  greater  detail  below,  the 
policy  generaOy  defers  the  listing  of 
sites  subject  to  RCRA  Subtitle  C 
corrective  action  authorities  unless  one 
or  more  of  three  criteria  is  met:  (1)  The 
owner/operator  is  bankrupt:  (2)  the 
owner/operator  has  lost  authorization  to 
operate  and  has  indicated  an 
unwillingness  to  undertake  corrective 
action;  or  (3)  in  cases  other  than  loss  of 
authorization  to  operate,  the  owner/ 
operator  has  a  dear  history  of 
unwillingness  to  undertake  corrective 
action.  In  announcing  this  policy,  the 
Agency  reserved  for  a  later  date  the 
question  of  whether  this  or  another 
policy  would  be  applicable.for  Federal 
facility  sites.  The  Agency  explained  that 
this  issue  would  be  considered  along 
with  other  issues  relating  to  Federal 
fadlity  sites  (51  FR  21059.  June  la  1986). 

Since  that  time,  the  Agency  has 
considered  the  issue  of  placing  Federal 
facility  sites  on  the  NPL  As  part  of  its 
deliberations.  EPA  considered  pertinent 
sections  of  SARA  and  a  policy 
published  for  comment  regarding  RCRA 
Subtitie  C  corrective  action  at  Federal 
facilities  with  RCRA  operating  units  (51 
FR  7722,  March  5, 1986).  Spedfically. 
that  policy  stated  that  (1)  RCRA  section 
3004(u)  subjects  Federal  facilities  to 
corrective  action  requirements  to  the 
same  extent  as  privately-owned  or 
privately-operated  facilities  and  (2)  the 


Federal  Regjgter  /  Vol.  53.  No.  122.  Friday.  June  24.  1988  /  Proposed  Rules 


23991 


definition  of  a  Federal  facility  boundaiy 
is  equivalent  t«  the  property-wide 
definition  of  facility  at  privately-owned 
or  privately-operated  facilities.  This 
policy  was  of  jparticular  interest  because 
the  Agency  h£k  detennined  ttiat  the  vast 
majority  of  F^eral  facilities  that  could 
be  placed  on  (he  NH.  have  RCRA- 
regulated  units  within  their  boundaries. 

The  Agency  has  inteipreted  SARA 
and  its  legislat  ve  history  to  indicate 
that  Congressif  learly  intended  that 
Federal  facilill  »s  be  placed  on  the  NPL 
and  that  if  ap|  ropriate.  cleanup  should 
be  effected  atllliose  sites.  In  the  floor 
debates.  Senator  Robert  T.  Stafford 
explained  Section  120  as  follows: 

[T]he  amendqients  require  a 
comprehensive  i^Monwide  effort  to  identify 
and  asseu  all  raderal  hazardous  waste  sites 
that  warrant  atttnticm  *  *  *.  The  legislation 
*  *  *  requires  thbt  any  Federal  facility  that 
meets  the  criterU  applied  to  private  sites 
listed  on  the  Najtional  Priorities  Ust  (NPL) 
must  be  placed  Oh  the  NPL"  132  Cong.  Rec.  S. 
14902  (daily  ed..  October  3, 1986). 

Section  120  of  SARA  includes 
requh%ment8  for  the  assessment  of 
releases  at  Federal  facilities,  placement 
on  the  NPL,  9^4  >'  appropriate, 
implementatidii  of  remedial  action. 
Sections  120(ap  and  120(d)  also  require 
that  Federal  fdii^ility  sites  be  evaluated 
for  the  NPL  bailed  upon  the  same 
guidelines,  rules,  regulations,  and 
criteria  that  aM  appUcable  to  other  sites. 

Given  that  Q^ngress  clearly 
contemplated  t^at  Federal  facility  sites 
be  on  the  NI^  the  Agency  interprets 
these  provisions  of  section  120  to  mean 
that  the  criteriH  to  list  Federal  facility 
sites  should  noi  be  more  exclusionary 
than  the  criteria  to  list  non-Federal  sites. 
Key  elements  <>f  the  current  policy  for 
listing  non-Federal  sites  subject  to 
RCRA  Subtitle  C  corrective  action 
authorities  include  whether  the  owner  or 
operator  either  has  demonstrated  an 
inability  to  fin^ce  a  cleanup  as 
evidenced  by  file  invocation  of  die 
bankruptcy  lawls  or  has  clearly 
demonstrated  ^iwillingness  to  comply 
with  applicablejRCRA  requirements  or 
regulations.  Since  bankruptcy 
proceedings  ai|Q  not  appUcable  to 
Federal  agencias  and  unwillingness  to 
comply  with  Federal  laws  is  unlikely, 
application  of  the  non-Federal  NPL/ 
RCRA  policy  %v6uld  have  the  effect  of 
listing  few  Federal  sites.  The  Agency 
believes  that  t^s  result  would  be 
inconsistent  w)(h  the  spirit  and  intent  of 
section  120. 

To  avoid  bei|r)g  more  exclusionary  in 
placing  Federal  facility  sites  on  the  NHL, 
the  Agency  an]i0unced  its  intent  to 
adopt  a  policy  for  Federal  facility  sites 
that  would  aU(  ^  eligible  Federal  facility 
sites  to  be  on  t  lie  Nn.  regardless  of 


whether  RCRA  Subtitle  C  corrective 
action  authorities  are  applicable  (52  FR 
17991,  May  13. 1987). 

In  summary,  the  Agency  believes  that 
placing  Federal  facility  sites  with  or 
without  RCRA  units  on  the  NFL  is 
consistent  with  the  intent  of  section  120 
of  SARA  and  will  serve  the  purposes 
originally  intended  by  the  NCP  at  40 
CFR  300.66(e)(2}— to  advise  die  public  of 
the  status  of  Federal  government 
cleanup  efforts  (50  FR  47931,  November 
20, 1985).  In  addition,  listing  will  help 
other  Federal  agencies  set  priorities  and 
focus  cleanup  efforts  oa  those  sites 
presenting  the  most  serious  problems. 

For  Update  #7,  the  Agency  is 
proposing  14  Federal  facility  sites, 
bringing  the  total  number  of  such 
proposed  sites  to  30.  Of  these  14 
proposed  sites,  four  are  sub-areas  of  the 
Hanford  site,  the  Department  of  Energy 
(DOE)  facility  in  the  State  of 
Washington.  The  installation 
assessment  for  Hanford  identified  337 
potentially  contaminated  areas,  and 
most  of  these  have  been  aggregated  into 
four  larger  areas  termed  the  100, 200, 300 
and  1100  areas.  Each  of  these  four  larger 
areas  has  been  evaluated  and  each  is 
being  proposed  for  the  NPL 

Releases  From  Resource  Conservation 
and  Recovery  Act  (RCRA)  Sites 

On  June  la  1986  (51  FR  21057),  EPA 
announced  a  decision  on  components  of 
a  policy  for  the  listing  or  the  deferral 
from  listing  on  the  NPL  of  several 
categories  of  potential  RCRA  sites.  At 
the  same  time,  the  Agency  requested 
comment  on  several  other  components 
of  the  NPL/RCRA  policy  (51  FR  21109). 

Under  the  policy,  sites  not  subject  to 
RCRA  Subtitle  C  corrective  action 
authorities  will  continue  to  be  placed  on 
the  UPL.  Examples  of  such  sites  include: 

•  Facilities  that  ceased  treating,  storing, 
or  disposing  of  hazardous  waste  prior 
to  November  19, 1980  (the  effective 
date  of  I%ase  I  of  die  SubtiUe  C 
regulations). 

•  Sites  at  which  only  materials 
exempted  from  the  statutory  or 
regulatory  definition  of  solid  waste  or 
hazardous  waste  ara  managed. 

•  Hazardous  waste  generators  or 
transporters  which  are  not  required  to 
have  Interim  Status  or  a  final  RCRA 
permit. 

Also  under  the  policy,  certain  RCRA 
sites  at  which  SubtiUe  C  corrective 
action  authorities  are  available  may 
also  be  listed  if  they  meet  the  criteria  for 
listing  (e.g.,  an  HRS  score  of  28.50  or 
greater)  and  Uiey  fall  within  one  of  the 
following  categories: 
(1)  Facilities  owned  by  persons  who 

have  demonstrated  an  inability  to 


finance  a  cleanup  as  evidenced  by 
their  invocation  of  the  bankruptcy 
laws. 

(2)  Facilities  that  have  lost  authorization 
to  operate,  and  for  which  there  are 
additional  indications  that  the  owner 
or  operator  will  be  unwilling  to 
undertake  corrective  action. 

(3)  Sites,  analyzed  on  a  case-by-case 
basis,  wdiose  owners  or  operators 
have  a  clear  history  of  unwillingness 
to  undertake  corredtive  action. 
Elsewhere  in  today's  Fedatal  Register. 

the  Agency  has  described  in  greater 
detail  several  other  categories  of  RCRA 
sites  which  it  considers  appropriate  for 
the  NPL  One  category  is  non-  or  late 
filers.  These  are  facilities  that  were 
treating,  storing,  or  disposing  of 
hazardous  waste  after  November  19, 
1980,  but  did  not  file  a  Part  A  permit  by 
that  date  and  have  Uttie  or  no  history  of 
compliance  with  RCRA.  EPA  has  found 
that  treatment  storage,  and  disposal 
facilities  (TSDFs)  Uiat  fail  to  file  Part  A 
of  the  RCRA  permit  application 
generally  remain  outside  the  range  of 
cognizance  of  authorities  responsible  for 
compliance  widi  RCRA,  and  generally 
are  without  the  institutional 
mechanisms  such  as  ground  water 
monitoring  programs,  necessary  to 
assure  prompt  compliance  with  the 
standards  and  goals  of  the  RCRA 
program. 

Another  category  of  RCRA  sites 
appropriate  for  listing  is  converters  (the 
rationale  for  which  is  discussed 
elsewhere  in  today's  Federal  Register). 
These  are  facilities  that  at  one  time 
were  treating  or  storing  RCRA  SubtiUe  C 
hazardous  waste  but  have  since 
converted  to  generafd^-only  status,  or 
any  other  hazardous  waste  activity  for 
wUch  interim  status  is  not  required. 
Their  Part  A  applications  have  been 
withdrawn.  This  category  is  considered 
appropriate  for  listing  because  the 
RCRA  corrective  action  program 
currenUy  focuses  primarily  on  TSDFs 
(due  to  statutory  deadlines  in  RCRA). 
and  thus  EPA  has  not  routinely 
reviewed  converters  under  RQIA 
SubtiUe  C  Therefore,  EPA  has  decided 
to  propose  these  sites  in  order  to  ensure 
that  they  are  expeditiously  addressed. 

Two  other  categories  of  RCRA  sites 
are  appropriate  for  the  NPL  because  the 
sites  are  not  subject  to  SubtiUe  C 
corrective  action  authorities  of  RCRA. 
The  protective  filer  category  includes 
facilities  which  have  filed  Part  A  permit 
applications  for  treatment  storage  and 
disposal  of  hazardous  wastes  as  a 
precautionary  measure  only.  The  second 
category  includes  facUities  for  which 
permits  for  the  treatment  storage,  or 
disposal  of  hazardous  waste  were 
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issued  prior  to  the  enactment  of  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984  and  the 
owner/operator  will  not  voluntarily 
modify  the  permit  to  incorporate 
corrective  action  requirements.  Facilities 
in  this  category  are  referred  to  as  pre- 
HSWA  permittees.  If  a  pre-HSWA 
permittee  consents  to  include  corrective 
action  authority.  EPA  will  consider  not 
adding  the  facility  to  the  NPL 

Update  #7  includes  eight  RCRA  sites 
meeting  the  inability  to  pay  criterion, 
and  15  sites  having  converter  or  non-  or 
late  filer  status.  These  sites  are 
presented  in  Table  1.  In  addition. 
Update  #7  includes  generators, 
protective  filers,  and  one  pre-HSWA 
permittee,  Solvent  Service,  Inc.,  San 
Jose,  CA.  Documents  supporting  the 
RCRA  determinations  for  these  sources 
are  available  for  review  in  both  the 
Headquarters  and  appropriate  Regional 
dockets.  Commenters  are  encouraged  to 
provide  documentation  for  any  site 
where  they  believe  EPA's  RCRA 
determination  is  in  error.  | 

Table  1.— Proposed  Update  *7  Sites 
Subject  to  RCRA  Subtitle  C  Corrective 
Action  Authorites 

Inability  to  Pay 

Kaiser  Steel  Corp.  (Fontana  Plant),  Fonlana, 

CA 
Lenz  Oil  Service,  Inc.,  Lemont,  IL  | 

Continental  Steel  Corp.,  Kokomo,  IN 
Pester  Refinery  Co.,  EI  Dorado,  KS 
Bofor-  NobeL  Inc.,  Muskegon.  MI  ! 

Mattiace  Petrochemical  Co.,  Inc.,  Glen  Cove, 

NY 
Oklahoma  Refining  Co..  Cyril,  OK 
Toaolli  Corp.,  Nesquehoning,  PA 

Non-  or  Later  Filer 

Apache  Powder  Co..  St.  David.  AZ 

Brovm  k  Bryant.  Inc.  (Arvin  Plant),  Arvin.  CA 

Keamey-KPE,  Stockton,  CA 

Marzone  Inc/Chevron  Chemical  Co.,  Tiftoa 

CA 
Ilada  Energy  Co..  East  Cape  Giwrdeau,  IL 
Warner  Electric  Brake  ft  Clutch  Co.,  Roacoe, 

IL  I 

Brook  Industrial  Park.  Bound  Brook.  N)  1 

Converters 

Advanced  Micro  Devices  (Building  915), 

Sunnyvale.  CA 
Hexcel  Corp.,  Livermore,  CA  1 

Firestone  Tut  ft  Rubber  Co.  (Albany  PlaW), 

Albany,  CA 
John  Deere  (Ottumwa  Works  Landfills),  , 

Ottumwa.  lA  I 

Muskegon  Chemical  Co.,  Whitehall.  MI 
AMP.  inc.  (Glen  Rock  Facility).  Glen  Rock, 

PA 
Westinghouse  Electric  Corp.  (Sharon  Plant), 

Sharon,  PA 
Carrier  Air  Condittooing  Co.,  CoUierville.  TN 


*  Site  tnclodes  several  bdlities.  including  a 
RCRA  nonftlef  facility. 


Releases  of  Special  Study  Wastes 

Sections  10S(g)  and  125  of  CERCLA. 
as  amended  by  SARA,  require 
additional  information  before  sites 
involving  RCRA  "special  study  wastes" 
can  be  proposed  for  the  NPL  Section 
105(g)  applies  to  sites  that  (1)  were  not 
on  or  proposed  for  the  NPL  as  of 
October  17, 1986.  and  (2}  contain 
suiHcient  quantities  of  special  study 
wastes  as  defined  under  sections 
3001(b)(2).  3001(b){3)(A)(ii).  and 
3001(b){3)(A)(iii)  of  RCRA.  Before  these 
sites  can  be  proposed  for  the  NPL. 
SARA  requires  that  the  following 
information  be  considered: 

•  The  extent  to  which  the  HRS  score  for 
the  facility  is  affected  by  the  presence 
of  the  special  study  waste  at  or 
released  from  the  facility. 

•  Available  information  as  to  the 
quantity,  toxicity  and  concentration  of 
hazardous  substances  that  are 
constitutents  of  any  special  study 
waste  at.  or  released  from,  the  facility: 
the  extent  of  or  potential  for  release  of 
such  hazardous  constituents:  the 
exposure  or  potential  exposure  to 
human  population  and  the 
environment,  and  the  degree  of  hazard 
to  human  health  or  the  environment 
posed  by  the  release  of  such 
hazardous  constitutents  at  the  facility. 
Section  125  of  CERCLA.  as  amended, 

applies  to  facilities  that  were  neither  on 
nor  proposed  for  the  NPL  on  the  date  of 
enactment  of  SARA  and  which  contain 
"substantial  volumes"  of  waste 
described  in  section  3001(b)(A}(i)  of 
RCRA.  Until  the  HRS  is  revised,  these 
sites  may  not  be  included  on  the  NPL 
"on  the  basis  of  an  evaluation  made 
principally  on  the  voltmie  of  such  waste 
and  not  on  the  concentration  of  the 
hazardous  constituents  of  such  waste." 
Even  though  section  125  does  not 
contain  specific  requirements  for  the 
interim  period,  the  Agency  believes  that 
wastes  covered  under  section  125  should 
follow  the  requirements  of  section  105(g] 
until  these  issues  are  addressed  in  the 
revised  HRS. 

To  comply  with  SARA,  the  Agency 
has  prepared  addenda  that  evaluate,  for 
each  proposed  site  containing  or 
potentially  containing  special  study 
wastes,  the  information  called  for  in 
section  105(g).  Section  125  addresses  fly 
ash  waste,  bottom  ash  waste,  slag 
waste,  and  flue  gas  emission  control 
waste,  and  not  site  in  Update  #7  has 
been  scored  using  these  special  study 
wastes.  Addenda  are  available  for 
review  in  the  public  docket. 

This  proponed  NPL  update  includes  20 
new  sites  and  one  final  site  being 
proposed  for  expansion  which  contain 
or  potentially  contain  the  following 


special  study  wastes:  cement  Kiln  dust: 
mining  wastes  from  die  extraction 
beneficiation.  and  processing  of  ores 
and  minerals  (including  coal  tar  from 
coal  gasification  plants  and  spent  pot 
liners  from  aluminum  production):  and 
oil  drilling  muds,  produced  waters,  and 
other  wastes  from  the  exploration, 
production,  or  development  of  crude  oil 
or  natural  gas.  The  addenda  for  these 
sites  indicate  that  the  special  study 
wastes  present  a  threat  to  human  health 
and  the  environment,  and  that  the  sites 
should  be  proposed  to  the  NPL  Tlie  sites 
and  the  special  study  wastes  are: 

•  Sulphur  Bank  Mercury  Mine.  Clear 
Lake,  CA  (mining  wastes] 

•  Sealand  Limited,  Mounb  Pleasant.  DE 
(coal  tar) 

•  Fairfield  Coal  Gasification  Plant. 
Fairfield.  lA  (coal  tar) 

•  Lehigh  Portland  Cement  Co..  Mason 
City.  lA  (cement  kiln  dust) 

•  Northwestern  States  Portland  Cement 
Co.,  Mason  City.  LA  (cement  kiln  dust) 

•  People's  Natural  Gas  Co..  Dubuque  LA 
(coal  tar) 

•  Central  Illinois  Public  Service  Co., 
Taylorville,  IL  (coal  tar) 

•  DJ.  Mud.  Inc.,  Abbeville.  LA  (oil 
drilling  mud  and  produced  waters) 

•  Gulf  Coast  Vacuum  Services. 
Abbeville,  LA  (oil  drilling  mud  and 
produced  waters) 

•  PAB  Oil  &  Chemical  Service,  inc.. 
Abbeville  LA  (oil  drilling  mud  and 
produced  waters) 

•  Oronogo-Duenweg  Mining  Belt.  Jasper 
County.  MO  (mining  wastes) 

•  Weldon  Spring  Quarry  (USDOE/ 
Army).  SL  Charles  County.  MO 
(mining  wastes  from  uranium  ore 
processing) 

•  Cimarron  Mining  Corp^  Carrizozo, 
NM  (mining  wastes  from  metal  ore 
beneficiation) 

•Cleveland  Mill,  Silver  Qty,  NM 
(mining  wastes] 

•  Lee  Acres  Landfill  (USDOI),  ' 
Farmington.  NM  (oil  drilling  mud  and 
produced  waters] 

•  Niagara  Mohawk  Power  Corp. 
(Sarat(^  Springs  Viaat),  Saratoga 
Springs,  NY  (coal  tar) 

•  Reilly  Tar  &  Chemical  Corp.  (Dover 
Plant).  Dover.  OH  (coal  tar) 

•  Jacks  Creek/Sitkin  Smelting  & 
Refining.  Inc„  Maltland,  PA  (mining 
wastes) 

•  Tex-Tin  Corp..  Texas  City,  TX  (mining 
waste*) 

•  Richardson  Flat  Tailings.  Summit 
County.  UT  (mining  wastes) 

•  Aluminum  Co.  of  America  (Vancouver 
Smelter).  Vancouver.  WA  (spent  pot 
liners  from  aluminum  production] 
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certain  cas( 
with  an  am>i 


Mining  Sitea 

The  Agency's  bosition,  as  discesaed  in 
the  preasBbies  W  pvevioas  NPL  final 
rulemakings  (48  pR  40066,  S^ember  8. 
1983: 48  FR  miil^,  September  21, 1984: 51 
FR  21054,  |«e  18, 1988: 52  FR  27820.  fnly 
22, 1987),  is  tha^  tnining  wastes  may  be 
hazardoas  snbs^nces.  poHntants.  or 
contaminants  uHder  CERCLA  and. 
therefore,  are  eli^Ue  for  die  NPL  This 
position  was  afnrmed  in  1986  by  the 
United  States  GtMrt  of  Appeals  for  the 
District  of  Cohm^  Circwt  [Bagle- 
Picher  Industrie  Inc.  v.  EPA.  7S0  F.  2d 
922  (D.C  Or  1985)). 

As  in  past  finU  rules  (51  FR  21034 
Uune  la  1986)  44d  52  PR  27e»  (July  22, 
1987)).  die  Agei^y,  prior  to  Usting 
mining  sites,  hasi  considered  wh^her 
they  might  be  ad|dresaed  satisfactorily 
pursuant  to  the  Soif  ace  Mining  Control 
and  Redaraation  Act  ol  1977  (SMCRA). 
EPA  has  deteiniiiied  Uiat  23  States  have 
an  approved  Abtndoned  Mne  Land 
Reclamation  (A^iilLR)  program  under 
SMCRA.  TVe  faiiWlB  in  these  programs 
are  prinarify  intended  to  addrsss  die 
associated  with 
However,  in 
Governor  of  a  State 
program  can  decide  to 
use  AMLR  fnndiil  to  address  non-ooal 
sites  abandoned  jprior  to  August  3. 1977, 
the  enactment  d^te  of  SMCRA. 

Seven  minmgi  sites  are  beUig  proposed 
for  the  Nn<,  and  ione  &ial  mining  site, 
Weldon  Spring  Quany  (USDOB/Aimy), 
is  being  proposed  for  expansion.  Two  dt 
these  sites  oper^|ed  after  August  3. 1977 
and  are  not  subkct  to  SMC31A.  so  they 
are  being  propofed: 

•  Cimarron  Mii^ibg  Corp.,  Carrizozo, 
NM  i|. 

•  Tex-lln  CorpL  Texaf  aty.  TX 

One  site  is  bejiiig  proposed  because  it 
is  located  in  a  Sttite  which  does  not 
have  an  approved  AMLR  program: 

•  Sulphur  Bank!  Mercury  Mine,  Clear 
Lake,  CA       1 1 

The  remaining;  five  mining  sties, 
including  Weldo^  ^ring  Quarry 
(USDOE/Army).  were  abandoned  prior 
to  the  August  3, 1977  enactment  date  of 
SMCRA  and  art  being  proposed  for  the 
NPL 

•  Oronogo-Due4weg  Mining  Belt.  Jasper 
County,  MO  | 

•  Weldon  Sprid^  Quany  (USDOE/ 
Army).  St  ChMes  County.  MO 

•  Cleveland  Milt  Silver  City.  NM 

•  ladcsCreek/^tkin  Smelting  ft 
Refining.  IncJ  MaiOand.  PA 

•  Richardson  F^^t  Tailings,  Summit 
County,  UT    ^ 

These  five  miniiig  sites  are  in  States 


(Missouri.  New  Mexico.  Pennsylvania, 
and  Utah)  whicjilhave  approved  AMUl 


programs.  The  Agenqr  has  had 
preliminary  discsaaions  widi  die 
Department  of  the  Interior  and  these 
States  on  their  AMLR  pragraaw  for 
addressing  mining  sites,  and  plans  to 
continue  these  discussions  in  order  to 
develop  a  man  compielieiiMve  policy 
for  listing  minmg  sites  winch  are 
potentially  eligible  for  SMCRA  funds  on 
die  NFL  While  diis  pobcy  is  under 
development,  the  Agmcy  will  propose 
to  list  these  five  sites  in  Older  to  avoid 
delaying  CERCLA  activities.  Infonnation 
outlining  the  States'  pnition  on  use  of 
AMLR  fiinds  at  these  sites  is  available 
in  the  docket 

Sites  Being  Reproposed 

Four  previously  proposed  sites  are 
being  reproposed,  and  one  final  Federal 
facility  site  is  being  proposed  for 
expansion.  These  sites  are 

•  Apache  Aiwder  Co..  St  David.  AZ. 
Procedural  issues  arose  and  new 
technical  inforaatioii  became 
available  following  proposal  on  June 
10, 1888  (51  FR  21098). 

•  Chem-Solv.  Inc..  CheswoldKDB. 
Procedural  issues  arose  and  new 
technical  information  became 
available  following  proposal  on 
January  22. 1987  (52  FR  2402). 

•  Combustion.  Inc.  DenhMn  brings, 
LA.  New  technical  infonuatioo 
became  available  followiug  proposal 
on  June  10. 1966  (51  FR  21080). 

•  Paoli  Rail  Yard,  Paoli,  PA.  New 
technical  infonnation  became 
available  following  proposal  on 
January  22, 1987  (52  FR  2492). 

•  Weldon  Siuing  Quarry  (U^)OE/ 
Army),  St  Charles  County.  MO.  This 
Federal  facility  site  was  placed  on  the 
final  NPL  on  July  22. 1987  (52  FR 
27620).  Since  then,  EPA  has 
determined  that  the  Weldon  Sprii^ 
Feed  Materials  Plant  and  Raffinate 
Pits,  located  less  than  three  miles  fitnn 
the  Quarry,  are  linked  to  the 
contamination  problems  at  the 
original  site.  Coosequendy,  EPA 
proposes  to  expand  the  original  site 
and  requests  comment  on  die 
expanded  site.  The  new  site  will  be 
renamed  "Weldon  Sprmg  Quarry/ 
Plant/Pits  (USDOE/ Anny)." 

VI.  Contents  of  the  Proposed  Seventh 
NPL  Update 

Following  this  preasnble  is  a  list  of  the 
229  sites  proposed  for  the  NPL  See 
Table  2  and  Table  3.  Each  entry  on  the 
list  contains  the  name  of  the  faicility  and 
the  State  and  city  or  county  in  which  it 
is  located.  AU  sites  odier  &an  N.W. 
Mauthe  Co.,  Appleton.  WL  received 
HRS  scores  of  28.S0  or  above.  NW. 
Maudie  is  the  State  top  priority  nte.  and 
received  an  HRS  score  of  25  JS. 


Each  proposed  site  is  friaoed  by  score 
in  a  ^oup  corresponding  to  groups  of  50 
sites  presented  within  the  final  NPL  For 
example,  sites  in  Group  8  of  die 
propoMd  updete  have  scores  that  fall 
within  the  range  of  scores  covered  by 
the  eighth  group  of  SO  sites  on  the  final 
NPL  Any  site  designated  by  a  State  as 
its  top  priority  is  induded  within  the  one 
hundred  highest  priority  sites,  as 
provided  by  section  105(a)(8)^)  of 
CERCLA.  as  smended.  Since  States  are 
not  required  to  rely  exdnsivdy  on  die 
HRS  in  designating  their  top  priority 
sites,  lower  scoring  State  priority  sites 
such  as  N.W.  Mandie  are  listed  at  the 
bottom  of  the  first  one  hundred  sites  on 
die  NFL 

Each  entry  is  accompanied  by  one  or 
more  notations  reflecthig  the  status  of 
response  and  cleanup  activities  at  the 
site  at  the  time  this  list  was  prepared. 
Because  this  information  may  change" 
periodically,  these  notations  may 
become  outdated. 

Hve  response  categories  are  used  to 
designate  the  type  of  response 
underway.  One  or  more  categories  may 
apply  to  each  site.  The  categories  are: 
Federal  and/or  State  response  (R). 
Federal  enforcement  (F).  State 
enforcement  (S),  Voluntary  or 
negotiated  response  (V).  and  Category 
to  be  determined  (D). 

EPA  also  indicates  the  status  of 
significant  Ftand-financed  or  private- 
party  cleanup  activities  underway  ch- 
completed  at  propoeed  and  final  NPL 
sites.  There  are  three  deanup  status 
codes:  only  one  code  is  necessary  to 
designate  the  status  of  cleanup  activities 
at  each  site  since  the  codes  are  mutually 
exclusive.  The  codes  are^- 
Implementation  activities  are  underway 
for  one  or  more  operable  unite  (I), 
Implementation  activities  are  completed 
for  one  or  more  (but  not  all)  operaUe 
units,  but  additional  site  deanup  actions 
are  necessary  (O),  and  lnq»lement8ti<m 
activities  are  completed  for  all  operabte 
units  (C). 

These  categories  and  codes  are 
explained  in  detail  in  eariier 
rulemakings,  most  recentlv  on  June  10, 
1986  (51  FR  21075). 

Vn.  Regulatory  Impad  Analysis 

The  coste  of  desnup  actions  that  may 
be  taken  at  sites  are  not  directly 
attributable  to  listing  on  the  NPL  as 
explained  below.  Therefore,  the  Agency 
has  determined  that  this  rulemaking  is 
not  a  "major^'  regulation  under 
Executive  Order  No.  12291.  EPA  has 
conducted  a  preliminary  analysis  of  the 
economic  implications  of  today's 
proposal  to  mdd  new  sites.  EPA  believes 
that  the  kinds  of  economic  efiecto 
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associated  with  this  revision  are 
generally  similar  to  those  identified  in 
the  regulatory  impact  analysis  (RIA) 
prepared  in  1982  for  the  revisions  to  the 
NCP  pursuant  to  section  105  of  CERCLA 
(47  FR  31180.  July  18, 1982)  and  the 
economic  analysis  prepared  when  the 
amendments  to  the  NCP  were  proposed 
(50  FR  5882,  February  12, 1985).  The 
Agency  believes  the  anticipated 
economic  effects  related  to  proposing 
the  addition  of  these  sites  to  the  NFL 
can  be  characterized  in  terms  of  the 
conclusions  of  the  earlier  RIA  and  the 
most  recent  economic  analysis.  Hiis  rule 
was  submitted  to  the  Office  of 
Management  and  Budget  (QMB)  for 
review  as  requested  by  Executive  Order 
No.  12291. 

Costs  I 

EPA  has  detemined  that  this  proposed 
rulemaking  is  not  "major"  regulation 
under  Executive  Order  No.  12291 
because  inclusion  of  a  site  on  the  NPL 
does  not  itself  impose  any  costs.  It  does 
not  establish  that  EPA  %vill  necessarily 
undertake  remedial  action,  nor  does  it 
require  any  action  by  a  private  party  or 
determine  its  liability  for  site  response 
costs.  Costs  that  arise  out  of  site       I 
responses  result  from  site-by-site 
decisions  about  what  actions  to  take, 
not  directly  from  the  act  of  listing  itself. 
Nonetheless,  it  is  useful  to  consider  the 
costs  associated  with  responding  to  all 
sites  included  in  a  proposed  rulemaking. 
This  action  was  submitted  to  the  Office 
of  Management  and  Budget  for  review. 

The  major  events  that  generally 
follow  the  proposed  Usting  of  a  site  on 
the  NPL  are  a  search  for  responsible 
parties  and  a  remedial  investigation/ 
feasibility  study  (RI/FS)  to  determine  if 
remedial  actions  will  be  undertaken  at  a 
site.  Design  and  construction  of  the 
selected  remedial  alternative  follow 
completion  of  the  RI/FS,  and  operation 
and  maintenance  (O&M)  activities  may 
continue  after  construction  has  been 
completed. 

Costs  associated  with  responsible 
party  searches  are  initially  borne  by 
EPA.  Responsible  parties  may  bear  , 
some  or  all  the  costs  of  the  RI/FS.  | 
design  and  construction,  and  O&M,  or 
the  costs  may  be  shared  by  EPA  and  the 
States.  { 

The  State  cost  share  for  cleanup    I 
activities  has  been  amended  by  section 
104  of  SARA.  For  privately-owned  sites, 
as  well  as  publicly-owned  but  not 
publicly-operated  sites,  EPA  will  pay  for 
100%  of  the  costs  of  the  RI/FS  and 
remedial  planning,  and  90%  of  the  costs 
associated  with  remedial  action.  The 
State  will  be  responsible  for  10%  of  the 
remedial  action  costs.  For  publicly- 
operated  sites,  the  State  cost  share  i$  at 


least  50%  of  all  response  costs,  including 
the  RI/FS,  remedial  design  and 
construction,  and  OftM. 

With  regard  to  O&M  for  cleanup 
activities  other  than  ground  water  or 
surface  water,  EPA  will  share,  for  up  to 
1  year,  in  the  cost  of  that  portion  of 
O&M  that  is  necessary  to  assure  that  a 
remedy  is  operational  and  functional. 
After  that  time,  the  State  assumes  full 
responsibility  for  O&M.  SARA  provides 
that  EPA  will  share  in  the  operational 
cost  associated  with  ground  water/ 
surface  water  restoration  for  up  to  10 
years. 

In  previous  NPL  ndemakings,  the 
Agency  has  provided  estimates  of  the 
costs  associated  with  these  activities 
(RI/FS,  remedial  design,  remedial 
action,' and  O&M)  on  an  average  per  site 
and  total  cost  basis.  At  this  time, 
however,  there  is  insufficient 
information  to  determine  what  these 
costs  will  be  as  a  result  of  the  new 
requirements  under  SARA.  Until  such 
information  is  available,  the  Agency  will 
provide  cost  estimates  based  on 
CERCLA  prior  to  enactment  of  SARA; 
these  estimates  are  presented  below. 
EPA  is  unable  to  predict  that  portions  of 
the  total  costs  will  be  borne  by 
responsible  parties,  since  the 
distribution  of  costs  depends  on  the 
extent  of  voluntary  and  negotiated 
response  and  the  success  of  any  cost- 
recovery  actions. 


Costcalegoty 


RI/FS 

RemedW  (Mgn.. 
Remedial  action... 


Net  present  vakw  of  O&M  * . 


Average 
total  coat 
per  site' 


$875,000 

850,000 

•8.600.000 

»  3.770.000 


>  1986  U.S.  OoStft 
*  Includes  Stale  coel-siwe 
'Asaumee  ooet  of  O&M  over  30  years.  $400,000 
for  Itie  first  year  wid  10%  diecount  rale. 

Sburcr  Hazaidoua  SMe  Control  Division,  Office  of 
Emergency  and  RemedW  Reaponae.  U.S.  EPA. 

Costs  to  States  associated  «vith 
today's  proposed  amendment  arise  from 
the  required  State  cost-share  of:  (1)  10% 
of  remedial  actions  and  10%  of  first-year 
O&M  costs  at  privately-owned  sites  and 
sites  which  are  publicly-owned  but  not 
publicly-operated;  and  (2)  at  least  50%  of 
the  remedial  planning  (RI/FS  and 
remedial  design),  remedial  action,  and 
first-year  O&M  costs  at  publicly- 
operated  sites.  States  will  assume  the 
cost  for  O&M  after  EPA's  period  of 
particqiation.  Using  the  assumptions 
developed  in  the  1982  RIA  for  the  NCP, 
EPA  has  assumed  that  90%  of  the  215 
non-Federal  sites  proposed  for  the  NPL 
in  this  amendment  will  be  privately- 
owned  and  10%  will  be  State-  or  locally- 
operated.  Therefore,  using  the  budget 


projections  presented  above,  the  cost  to 
States  of  undertaking  Federal  remedial 
actions  at  all  215  non-Federal  sites 
would  be  approximately  $1.02  billion,  of 
which  approximately  744  million  is 
attributable  to  the  State  O&M  cost  As  a 
result  of  the  changes  to  State  cost  share 
under  SARA,  however,  the  Agency 
believes  that  State  O&M  costs  may 
actually  decrease.  When  new  cost 
information  is  available,  it  will  be 
presented  in  future  ruleiftakings. 

Proposing  a  hazardous  waste  site  for 
the  NPL  does  not  itself  cause  firms 
responsible  for  the  site  to  bear  costs. 
Nonetheless,  a  listing  may  induce  firms 
to  clean  up  the  site  volimtarily,  or  it  may 
act  as  a  potential  trigger  for  subsequent 
enforcement  or  cost-recovery  actions. 
Such  actions  may  impose  costs  on  firms, 
but  the  decisions  to  take  such  actions 
are  discretionary  and  made  on  a  case- 
by-case  basis.  Consequently,  precise 
estimates  of  these  effects  cannot  be 
made.  EPA  does  not  believe  that  every 
site  will  be  deemed  up  by  a  responsible 
party.  EPA  cannot  project  at  this  time 
■which  firms  or  industiy  sectors  will  bear 
specific  portions  of  response  costs,  but 
the  Agency  considers:  the  volume  and 
nature  of  the  wastes  at  the  site,  the 
parties'  ability  to  pay.  and  other  factors 
when  deciding  whether  and  how  to 
proceed  against  potentially  responsible 
parties. 

Economy-wide  effects  of  this 
proposed  amendment  are  aggregations 
of  effects  on  firms  and  State  and  local 
governments.  Although  effects  could  be 
felt  by  some  individual  firms  and  States, 
the  total  impact  of  this  revision  on 
output,  prices,  and  employment  is 
expected  to  be  negligible  at  the  national 
level,  as  was  the  case  in  the  1982  RIA. 

Benefits        , 

The  benefits  associated  with  today's 
proposed  amendment  to  list  additional 
sites  are  increased  health  and 
environmental  protection  as  a  result  of 
increased  public  awareness  of  potential 
hazards.  In  addition  to  the  potential  for 
more  Federally-financed  remedial 
actions,  this  proposed  expansion  of  the 
NPL  coidd  accelerate  privately-financed, 
voluntary  cleanup  efforts  to  avoid 
potential  adverse  publicity,  private 
lawsuits,  and/or  Federal  or  State 
enforcement  actions. 

As  a  result  of  the  additional  NPL 
remedies,  there  will  be  lower  human 
exposure  to  high-risk  chemicals,  and 
higher-quality  surface  water,  ground 
water,  soil,  and  air.  These  benefits  are 
expected  to  be  significant,  although 
difficult  to  estimate  in  advance  of 
completing  the  RI/FS  at  these  particular 
sites. 


NPL 
Gr' 

St 

2 

lA 

2 

KY 

2 

NJ 

2 

lA 

2 

CA 

2 

WA 

2 

WA 

2 

Wl 

3 

NY 

3 

lA 

3 

Ml 

3 

PA 

3 

CA 

3 

VT 

3 

WA 

3 

CT 

CA 

IN 

NY 

IL 

SC 

Ml 

CT 

VT 

IL 

MT 

lA 

Wl 

CA 

PA 

MO 

5 

Ct 

5 

VT 

5 

lA 

5 

PA 

CA 

lA 

IL 

OK 

NJ 

PA 

VT 
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Associated  Mrttk  the  costs  of  remedial 
actions  are  sigilificaiit  potential  bewfits 
and  oo«ti>ffM|li  The  distributional  costs 
to  nnns  of  finftidng  Nn<  remedies  have 
corresponding  ^'benefits"  in  that  funds 
expended  for  a  response  generate 
employment,  directly  or  indirectly 
(through  purchased  materials). 

VIII.  Regulatory  Flex&iEty  Act  Analysis 

The  Regulatiqry  Flexibility  Act  of  1980 
requires  EPA  tO  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  actioi)  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Apt  refers  to  small 
businesses,  sn^all  governmental 
jurisdictions,  and  nonprofit 
organizations. 

While  propoied  modifications  to  the 
NPL  are  considered  revisions  to  the 
NCP,  they  are  not  typical  regulatory 
changes  since  the  revisions  do  not 
automatically  [iinpose  costs.  Proposing 
sites  for  the  Npt  does  not  in  itself 
require  any  acltton  by  any  private  party, 
nor  does  it  determine  the  liability  of  any 
party  for  the  cost  of  cleanup  at  the  site. 


NPL 
Gr' 


St 


lA 

KY 

NJ 

lA 

CA 

WA 

WA 

Wl 

NY 

lA 

Ml 

PA 

CA 

VT 

WA 

CT 

CA 

IN 

NY 

IL 

SC 

Ml 

CT 

VT 

IL 

MT 

lA 

Wl 

CA 

PA 

MO 

Ct 

VT 

lA 

PA 

CA 

lA 

IL 

OK 

NJ 

PA 

VT 


Fbrtkar.  no  identifiable  groups  are 
affected  as  a  wh<^.  As  a  consequence, 
it  is  hard  to  predict  impacts  on  any 
group.  A  site's  proposed  inchuion  on  the 
NPL  could  increase  the  likelihood  that 
adverse  impacts  to  responsible  parties 
(in  the  form  of  cleanup  costs)  will  occur, 
but  EPA  cannot  identify  the  potentiaify 
affected  businesses  at  this  time  nor 
estimate  the  number  of  small  businesses 
that  might  be  affected. 

The  Agency  does  expect  that  certain 
industries  and  firms  within  industries 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  probiems  could 
be  signficantfy  affected  by  CERCLA 
actions.  However,  EPA  does  not  expect 
the  impacts  from  the  proposed  lifting  of 
these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
only  occur  through  enforcement  and 
cost-recovery  actions,  which  are  taken 
at  EPA's  discretion  on  a  site-by-site 
basis.  EPA  considers  many  factors  when 
determining  wdiat  enforcement  actions 
to  take,  including  the  firm's  contribution 


to  the  problem  and  the  firm's  ability  to 
pay.  lite  impacts  from  cost  recovery  on 
sniaU  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

list  of  Subjects  in  40  CFR  Part  300 

Air  pcrflution  control.  Chemicals, 
Hazardous  materials.  Inteigovemmental 
relations,  Natiual  resources.  Oil 
ptdlution.  Reporting  and  recordkeepii^ 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control  Water  supply. 
lackW.McGBBw, 

Deputy  AsBiBtant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

Date:  June  16, 1988. 

It  is  proposed  to  amend  40  CFR  Part 
300  as  follows: 

PART  300-{AIIENOEO] 

1.  Hie  authority  citation  for  Part  300  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C  9805(aK8)(B]. 

2.  It  is  profKised  to  add  the  following 
sites  by  group  to  Appendix  B  of  Part  30a 


Table  2.— National  Pworities  Ust,  Proposed  Update  7  Sites  (by  Group),  June  1988 


Steiwme 


Worthwestam  States  Portland  Cam- 
Landfll. 


$n)ok  Industrial  PmIl. 


Ilfltiigh  Portland  Cement  Co. 
Kewnay-KPF. 


ICOA  (Vancouwar  SiMltar) 

ienem  Electric  (Spokane  Shop). 
I.W.  MauttM  Co.  Inc.*. 
I  Crap.. 


CKy/oounty 


City. 


Ferni  Equjpment  Ca  OumpL. 
NotteLInc 


I  &  Bfyant.  bic  (Aivin  Plant).. 
iBrettNcsLwidM. 


atUe  Mun  LndH  (Kent  Hgl*Ml» . 


Steal  Coip  (FontMia  PiMi). 
ymtetord  Salei4Ser/» 


Roeen  Biotiera  Scrap  Yard/Oimp. 

Woodstock  Munioipal  LMdfii L 

RocfcHSChenictf  Co. 


Manutadurins  Co 
Co^).. 


denninglan  Munidpai  Sanitvy  LB. 

Central  Mkiois  Put)iic  Sarw  Co 

jCometOICo. 


;Mid-America  Tanain0  Co. 


IHechknoMtah  SMiSary  LandSa. 
$ulpt«<r  Bank  Mercury  Mine— 
tbnoaiCarp. 


>()ranogo-OueniMes  Minins  Beit- 
(Mkip's  Queny. 


Qarker  Senkaiy  LMdSI. 


r  aoples  Natural  Gas  Co.. 

EarfcsLandBa. 

f  m»e  Coaat  Pipe  Unes. 

E  .1.  Ou  Pont  (County  Rd  X23). 


Ii  iterstate  PtiUtaa  ConBoL  hK 

C  tdahoma  Refining  Co- 


C  lotMl  Senlary  LMdH 

OccMeniri  Chem/Fireetone  Tire. 
Oaribig  HB  Dump 


Bound  Brook.. 
Mason  Oty—. 

VanooMosr 

Spokane 


call  PamatQclale . 
vnBHes  \jwy. .......... 

Mushsgon 


Kent. 


SowNiBend.. 

Cortland.. 


RockHM.. 
Wnofi 


CoufHy^ 


Lyndon »». 

Oubuqiw 

SpfwiQ  Township.. 


^ — «.* — « 

nOCKIOPO.. 


Cyrii„ 


\j9a  Dmgv  lownsnip^.. 
Lower  Pottsgrove  Twp.. 
Lyndon 


0 
D 

R 
O 
D 
D 
0 

as 

D    - 

O 

R.S 

F 
O 
0 

o 

O 

o 

0 
R 
D 
R 
D 
D 
O 
D 
O 
D 
O 
O 
D 
D 
O 
O 
D 
D 
D 
O 
O 
D 
O 
O 
O 


Cteenup 


h 
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TABLE  2.— National  Priorities  Ust.  Proposed  Update  7  Sites  (by  Group).  June  1988— Continued 

NPL 
CSr> 

St 

SitJname 

CIty/oounty 

Response 
category' 

Cleanup 
status* 

WY 

FL 

AL 

CA 

WA 

KY 

FL 

KS 

KS 

LA 

FL 

PA 

IL 

WA 

lA 

IN 

GA 

lA 

IL 

IN 

IN 

IN 

Ml 

NJ 

GA 

VT 

NC 

PA 

GA 

NC 

NM 

PA 

MO 

TN 

IL 

CA 

CA 

IL 

PA 

FL 

NC 

UT 

NC 

PA 

Ml 

LA 

NPb 

TX 

FL 

DE 

Rl 

KY 

OK 

CA 

CO 

FL 

FL 

FL 

R 

MO 

NC 

SC 

WA 

CA 

Ml 

Ml 

VA 

TX 

VA 

WA 

TN 

CT 

SC 

VA 

NJ 

VT 

CA 

CA 

CA 

Mystwy  Bridge  Rd/U.S.  Highway  20 

EvansviNe „ 

Pnnsacola 

R 

D 

0 

D 

0 

D 

D 

D 

D 

0 

D 

0 

D 

D 

D 

D 

V 

D 

D 

R 

R 

D 

D 

0 

0 

D  . 

D 

S 

D 

D 

0 

D 

0 

D 

0 

0 

D 

0 

D 

D 

0 

D 

0 

D 

R 

D 

R 

0 

0 

D 

D 

0 

D 

D 

D 

v.s 

D 

V.R 

D 

D 

0 

D 

D 

0 

R 

0 

F 

0 

F 

0 

0 

s 

D 
D 
D 
D 
0 
0 
D ' 

o 

Agrico  Chemical  CO 

T.H.  Aghcul  &  Nuth  (Montgom 
Solvent  Service.  Inc 

ery) ,  

. 

San  Jose 

Q 

Pasco  Sanitwy  Lar«dfiH 

Pasco 

Fort  Hartford  Coal  Co  SloneC 
Standard  Auto  Bumper  Corp... 

htarry ; ........„.„..._._ „.... 

Olaton 

Hialeah „. 

WinMa 

29lh&  Mead  Ground  Water  Contamin __ 

Hy«»o-FleK  Inc 

Topeka. 

Gulf  Coast  Vacuum  Services ™.„. 

Airco  Plating  Co _ i.._    ..     

AfabaviNe       _ 

MMiini 

A.I.W.  Frank/MidOxinty  MuM 

Lenz  Oil  Service,  htc 

Padlic  Car  &  Foundry  Co 

ang 

Exton _...„..  .„ . .    . 

LjOmorrt. -...«««.«««««.««.«,«..««...«..........«..„««.... 

Ronton _.    „.. 

7 

John  Deere  (Othimra  Works  Lndfls) 

Ottumwa „.«.».«...  . 

7 

Himco.  Inc.,  Dump -,..„..«.....««....„.... 

Elkhart 

WoolWk  Chemical  Works,  Inc 

Fort  Valley 

1 

Eleclro^^lings,  Inc 

Cedar  Rapids 

RocMofd 

Elkhart 

Southeast  RocWord  Gmd  WIr  Con 

ConraH  Mt  Yard  (Elkhart) „ 

n 

Galen  Myers  Dump/Dnjm  Salvaae _. _. 

Osceola  ......................™„    . ««..„.. ..™ 

o 

Tippecanoe  Sanrtwy  Landfill.  1 
State  Oispoaal  LandfiH,  Inc 

nc 

Lafayette. 

GmrHl  RarfidR 

South  Jersey  Clolhing  Co 

Minotola .__    

Cedartown 

Cedartown  Industries.  Inc 

BFI  Sarataiy  LandM  (Rockingham) „„                 „_    . 

Rockingham „                 

Monitville 

« 

Koppers  Co  Inc  (MornsviNe  Phit) 

Weslinghouse  Elec  (Sharon  Pi 
T.H.  AgrKul  &  Nutri  (Albany)... 
FCX.  Inc.  (Washington  Plant).. 
Cleveland  MM 

ant) 

Shron 

Afcany 

Washington 

.Sih/wCMy  ..  , 

. 

Jacks  Creek/Sitkin  Smelting  A 
Bush  Valley  Landfill 

Ref. ; .       _„ „ 

MaiMand 

Abingdon 

Murray-Ohio  Mfg  (Horseshoe  Bend) ..„ 

BetoitCorp 

Orazy  Horse  Sanitary  Landfil . 

SaKnas 

o 

Spectra4>hysKS,  Inc 

Mnmtain  View 

0 

Warner  Electrk:  Brake  &  Ckitct 
Boarttead  Farms 

iCo 

Roocoe , 

BrWgeton  Township 

Princeton « «.,...—..„..«.........„. ............. 

Summit  County 

Oxford 

Glen  Rock „ 

Muskegon 

Abbeville 

Woodbury  Chemical  (Princeton 
New  Hanover  Cnty  Airport  Bun 
Richardson  Flat  TttKngs 

Phit) „ 

9 
9 

nPil 

9 

JFD  Electroncs/Channel  Master 

1 

9 

AMP,  Inc.  (Glen  Rock  Facility) 
Peerless  Plating  Co 

0 
0 

9 

9 

PAB  Oil  a  Chemtoal  Senrice.  Ii 
Cimarron  Mining  Corp 

It ,. 

9 

9 

Tex-Tw  Corp .._ j„     

Texas  City „     

9 

Beulah  Landfill ^ 

9 

Kent  County  Landfill  (Houston) 
Roee  HiN  Reokxial  LandfiH 

Houston 

South  Kingstown 

Peewee  Valley 

Oklahoma  Citv    .„ 

9 

9 

Red  Penn  Sanitatkxi  Co.  LandM ..    

9 

Moaley  Road  Sanitary  Landfill. 
HexcelCorp „. 

9 

• 

LivermorB ... 

Lake  Park . 

Pompano  Beach _ 

Madison „ 

Pompano  Beach 

GlenBumie _ 

StatesvUle..-.      

Cayoe 

9 

Chemical  Sales  Co l 

9 

BMHoxtron Z 

o 

9 

Chemform.  Inc. 

9 

Madison  County  Sanitary  Land 
Wilson  Concepts  oi  Fkxkta,  In 

fin 

0 

9 

i« 

9 
9 

Anne  AnnM  County  Landfill . 

FCX.  hK.  (Stalseville  Plant) 

Lsxinglon  County  Landfill  Area 
Yakima  Plating  Co 

9 

9 

Yakima „.    _ 

9 

Cupertino ,.,„,,. 

Carter  Industrials.  Inc 

9 

Detroit „ 

o 

10 

Bendix  Corp./AWed  Automotive .   

St  Joa^ 

10 

Arrowhewl  Aseoc/ScovW  Corp 
Rio  Grande  Oil  Co.  Refinery .... 

Montross _..       _ 

10 

Sour  Lake 

10 

AbexCorp 1 

10 

CenlraliaMuncipal  LandfiH...: .: ..._.. 

Onntnrila 

10 

Wrigley  Chwcoal  Plant L 

Wrigley ...    „„...         ___      .       „ 

Cheshire „    

Pontiac ........... 

Suffolk H.... ..».....»....« 

Kingston 

Pennington 

10 

Cheshire  Associates  Property.. 
Townsend  Saw  Chain  Co 

^ 

10 

o 

10 
10 

Suffolk  City  Landfill I 

Higgins  Disposal 1 

10 

TansHor  Electronfcs,  Inc 

11 

Fresno  Mundpal  Sanitary  Lndl 
Newmark  Ground  Water  Conta 

M 

Fresno .. — ..«»..«.„«... 

San  Bemardkio i 

Pataluma 

0 

11 

mm 

11 

Sola  Ootfcal  USA.  Inc 

1 

NPL 

Gr> 

11 

IL 

11 

NM 

11 

TN 

11 

NY 

11 

OK 

11 

IN 

11 

CA 

11 

GA 

11 

NH 

11 

CA 

11 

FL 

11 

NY 

11 

PA 

11 

NY 

12 

IL 

12 

IL 

12 

KY 

12 

Ml 

12 

TX 

12 

Wl 

12 

Mt 

12 

IN 

12 

CT 

12 

SC 

12 

KY 

12 

Ml 

12 

lA 

12 

lA 

12 

NY 

12 

CT 

13 

GA 

13 

NY 

13 

PA 

13 

NO 

13 

MO 

13 

IL 

13 

DE 

13 

NC 

13 

KY 

13 

Wl 

13 

WA 

13 

OR 

13 

IL- 

13 

SO 

13 

NJ 

13 

LA 

13 

PA 

13 

CA 

13 

CA 

13 

PA 

14 

CA 

14 

CA 

14 

CA 

14 

NH 

14 

NY 

14 

MA 

14 

IN 

14 

FL 

14 

NC 

14 

SC 

14 

OH 

14 

Ml 

14 

KY 

14 

FL 

14 

AK 

14 

AL 

14 

OK 

14 

Wl 

14 

PA 

14 

OK 

14 

NJ 

15 

WA 

15 

NJ 

15 

WA 

15 

GA 

15 

PA 

15 

KS 

15 

Ml 

15 

PA 

NPL 
Gf' 


SI 


IL 

NM 

TN 

NY 

OK 

IN 

CA 

GA 

NH 

CA 

FL 

NY 

PA 

NY 

IL 

IL 

KY 

Ml 

TX 

Wl 

Ml 

IN 

CT 

SC 

KY 

Ml 

lA 

lA 

NY 

CT 

GA 

NY 

PA 

NO 

MO 

IL 

DE 

NC 

KY 

Wl 

WA 

OR 

IL 

SC 

NJ 

LA 

PA 

CA 

CA 

PA 

CA 

CA 

CA 

NH 

NY 

MA 

IN 

FL 

NC 

SC 

OH 

Ml 

KY 

FL 

AK 

AL 

OK 

Wl 

PA 

OK 

NJ 

WA 

NJ 

WA 

GA 

PA 

KS 

Ml 

PA 
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I  Table  2.— Natkjnal  Priorities  List.  Proposed  Update  7  Sites  (by  Group).  June  1988— Continued 


Site  name 


OuPage  Ciy  Ldf/Blacfcwell  Forest.. 

Pagano  Savage „ 

Camar  Air  CondHioning  Co.. 


Niagara  Moha«»k  Power  (Saratoga  Sp). 

Sunray  Oil  Co.  Refinery 

Carter  Lee  Lumber  Co 

CTS  Priniex.  Inc.. 


Firestone  Tn  (AKtany  Plant) 

Fletcher's  Paint  Wortts  «  Storage.. 

Jasco  Clwmical  Corp 

B&B  Chemical  Co..  mc. 


Qty/county 


C  &  J  Disposal  Lafesing  Co.  Dump.. 
BeNLandfiH 


Action  Anodoing.  PMing  Polish 

Adams  County  Quincy  LandfiNs  2&3.. 

Hada  Energy  Co 

CaMiwell  Lace  Leather  Co.,  Inc 

Kaydon  Corp „„.„....„„ 

Dixie  OH  ftocessors.  Inc 

Sauk  County  Lanom 

Muskegon  Chemical  Co.. 


Lakeland  Disposal  Service,  Inc.. 

Durham  Meadows 

Helena  Chemical  Co.  LandfiN..... 
Tri^aty  Disposal  Co 


AttMon-Sheridan  Township  Landfi* .. 

FairfieM  Coal  GasHicalion  Plant 

Farmers'  Mutual  Cooperatiwe 

Carroll  A  Dubies  Se«rage  Disposal . 

Linemasler  Switch  Corp _ „.. 

Cedartown  Municipal  LandfiN 

Jones  Chemicals,  Inc 

iSaogortown  Industrial  Area 

IMinot  Landfill 

Missouri  Electric  Wort«8 

Yeoman  Creek  Landfin „ 

Sealand  Limited 


Geigy  Chemical  Corp  (Aberdeen  Pit).. 
General  Tire/Rubber  (MayfieM  Lnf).... 
Madison  Metro  Sewage  District  Lag... 


Tosco  Corp.  (Spokane  TermlnaO  ■ 

Joseph  Forest  Products 

Amoco  Chemk^als  (Joliel  Landfill)  ... 
BeaunH  Corp  (Circular  Knit  A  Dye) . 

Industrial  Latex  Corp 

D.L.  Mud.  Inc 

Recticon/AINed  Steel  Corp 

GBF,  Inc..  Dump.. 


Valley  Wood  Preserving,  Inc 

Butz  Landfill „ 

Advanced  Micro  Devices  (Bidg.  915) 

Synertek,  Inc.  (Buik«ng  1) _ „ 

TRW  Mnrowave.  Inc  (Buikfing  825) 

iHolton  arde  Ground  Water  Contam 

IMattiace  Petrochemicai  Co..  Inc 

Has  Tack  Corp.. 


Steel  Corp.. 
Wmgate  Road  Munic  Incinerat  Dump.. 

BenfieW  Industries,  Inc 

Elmore  Waste  Diqiosal 

ReiRy  Tar  &  Chenrical  (Dover  Pint). 

Parsons  Chemnal  Works,  Inc 

Green  River  Disposal,  Inc 

Anodyne.  Inc „. 

Alaska  Battery  Enterprises 

IRedwing  Carriers.  Inc.  (Saraland).... 
Double  Eagle  Refinery  Co.. 


Fort  Howard  Paper  Co.  Lagoons 

Strasburg  Landfill 

iFourth  Street  Abandoned  Refinery 

WHoo  Chemkal  Corp.  (Oakland  Pit) ... 
Northwest  Transformer  (S  Hwfcness) .. 


lAmerican  Crossarm  &  Conduit  Co .. 


Marzone  Ina/Chevron  Chemical  Co.. 

Keyaer  Avenue  Borehole 

jPester  Refinery  Co 

ICannelton  Industries,  Inc 

Seridey  Products  Co.  Dump 


WarrenvMe  »..»....„ 
LosLunas 

^^DMOOrWv  ••••.........■( 

Saratoga  Springs... 

AHen _ 

Indianapolis 

Mountain  View 

Albany 

MiNord » 

Mountain  View 

Hialeah „ 

Hamilton 

Terry  Township 

Copiague  ...__......_„..... 

Quincy 

East  Cape  Giraradeau 

Auburn 

Muskegon 

Friondswood ...»...».».. 
Excelsior  .....„.„„...„.... 


Ciaypool.. 
Ourtiam... 
Fairfax 


ShepherdsvHIe. 

AJbion 

FairfieM j 


Port  Jervis... 

lii I.I. II  III. 

WOOOSIOCK.. 


Cedartown.... 

Caledonia 

Saogortown.. 
Minot 


Cape  Girardeau.. 

Waukegan 

Mount  Pleasant .. 

Aberdeen 

MayfieM 

Blooming  Grove.. 

Spokane 

Joseph 

Jofiet 


Fountain  Inn 

WaMngton  Borough.. 

Abbeville 

East  Coventry  Twp... 
Antioch. 

Turtock 

Stroudstxjrg 

Sunnyvale 

Santa  Clara 

Sunnyvale. 

Londonderry 

Glen  Cove 

Fairtiaven 

Kokomo .............. 

Fort  Lauderdale.. 

Hazelwood 

Greer 

Dover 

Grand  Ledge 

Maceo 


North  Miami  Beach 

Fairbanks  N  Star  Bor.. 

Saraland 

Oklahoma  City 

Green  Bay..- 

Nowlin  Township ......... 

OklahoiTW  City 

Oakland 

Everson 


Franklin  Towrwhip.. 
ChehaKs.. 
Tifton.. 
Scranlon.. 


El  Dorado 

Sault  Sainte  Marie.. 
Denver 


Resportse 
category* 


Cleanup 
status^ 


D 

O 

0 

D 

O 

D 

0 

0 

O 

O 

D 

D 

D 

0 

D 

F 

O 

O 

V,F 

D 

S 

0 

0 

V 

O 

O 

0 

V 

D 

V,  F.  S 

D 

D 

0 

D 

D 

0 

R 

O 

D 

D 

0 

D 

D 

D 

R 

V 

0 

0 

D 

D 

D 

D 

D 

D 

R.S 

S 

D 

O 

D 

R 

D 

0 

0 

0 

D 

D 

D 

D 

S 

D 

D 

D 

R 

R 

V.R 

R 

S 

0 

D 


O 
O 

O 
O 


O 
O 


O 
O 
O 


O 
O 

O 

O 

O 
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Table  2.— National  PRiORmes  List,  Proposed  Update  7  Sites  (by  Group),  June  1988— Continued 


NPL 
Gr» 

St 

15 

MS 

15 

CA 

15 

Ml 

15 

ME 

15 

NM 

15 

NY 

15 

NC 

15 

NC 

15 

PA 

16 

CA 

16 

OE 

16 

NJ 

16 

NJ 

16 

Wl 

16 

NJ 

Sit*  name 


Gautier  Oil  Ca,  Inc _ 

Hewtott-Packwd  (62(M(H  Paga  tm.. 

Adam't  Plating 

Saco  Muncipal  Landfitt..._ „ 

Prewitt  Abandonad  Refinefy « 

Sidney  Landfill ; 

Potter't  Septic  Tank  San«oa  Pii^ 

ABC  One  Hour  Oeanars j. 

EKzabaMown  Landfill. 


Modesto  Ground  Water  Contanfti.. 

Sussex  County  LandfiU  Na  5 

Garden  State  Oeanars  Co. 


Pohatcong  Valley  Ground  Water  Con.. 


Waste  Management  (Brooldield  Lfl).. 
Kauffman  &  Minteer,  Inc- 


City/county 


GauHar 

Palo  Alto.. 

Saco 


OtunQJf 

»*-  -  - 

MSCO 

JocKSonvNio. . 


nnOu09«O» 


Laurel.. 


WflTPBH  County... 

LHvOKnONI  ...«.«.• 


Response 
cstogocy' 


V.F 

0 

0 

0 

D 

O 

R 

0 

0 

0 

O 

O 

D 

O 

O 


Cleanup 
statue* 


Number  ol  Sites  Proposed  for  Lisling:  215 


'Sites  are  placed  in  groups  (Gr)  corresponding  to  groups  of  SO  on  the  find  NPL. 

iiu^Sf^^^JL^^S^SH^JT"''''^-  F=P««w«l  entoOBiwiit.  D=Calegory  to  be  determined:  R=Federal  and  State  response;  S=State  enlorcement 
activitylilStetSto?Sl SpSlSSle^SSS!*^'  °^  °""°^  operable  unrts;  0=One  or  more  operable  units  comploiod;  others  may  be  undenray.  C= Implementation 
*  State  top  prionty  site. 

Table  3.— National  Priorities  Ust.  Federal  Faciuty  Sites,  Proposed  Update  7  (by  Group).  June  1988 


NPL 

Gr« 

1 

wa 

1 

WA 

1 

CA 

1 

NM 

2 

OH 

5 

WA 

8 

CA 

10 

NM 

10 

NC 

10 

WA 

12 

PR 

13 

WA 

15 

CA 

15 

AZ 

St 


Site  name 


Hanford  200-Area  (USOOE) 

Hanlord  300-Area  (USDOE) 

Riverbank  Army  Ammunition  Plant.. 

Cal  West  Metals  (SBA) 

Wright-Patterson  Air  Force  Base 

Hanford  100-Area  (USDOE) 

El  Toro  Marine  Corps  Air  Station .... 
Lee  Acres  Landfill  (USOOI).. 


Camp  Laieune  Marine  Corps  Base.... 

Hanford  1100-Area  (USDOE) 

Naval  Security  Group  Activity 

FairclliM  Air  Force  Base  (4  Areas) 

Concord  Naval  Weapons  Station 

Yuma  Marine  Corps  Air  Station 


City/county 


Benton  County. 
Benton  County- 

Riverbank 

Lemitar 


Dayton 

Benton  County- 
El  Toro 


Farmington 

OnshMT  County. 
Benton  County-. 
SatMnaSeca— . 


Spokane  County- 
Concord 


Yuma 


Response 
category' 


Cleanup 


status 


Number  of  Federal  FaciHy  Sites  Proposed  for  Listing:  14 


,  w*?,  T'P'*'^  •"  9''°*'*  <*=''>  •^'''"•Pondina  to  groups  of  50  on  the  final  NPL. 
*y=Vokjntaiy  or  negottated  response;  F=Federal  enlwcewenL  D=CBtagory  to 


be  determined;  R=Federal  and  State  response;  S=State  enforcement 


activit^-cKSK  Ste^;^'-  °~  "^  '»»•  °P*-^  •«*  0=<>»  «  •««»  op***  «*»  compirt**:  others  may  be  underwy;  C=lmplemontation 


I  operable 

[FR  Doc.  88-14294  Filed  6-23-88;  8:45  am] 
MLLMG  COOC  tSM-SO-M 


\ 


UMI 


orc8fnefil 
mentation 


Friday 

June  24,  1988 


Part  IX 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 

24  CFR  Part  28 

Implementation  of  the  Program  Fraud 

Civil  Remedies  Act  of  1986;  Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  28 

[Docket  Na  R-88-1344;  FR-2310] 

Implementation  of  ttte  Program  Fraud 
Civil  Remedies  Act  of  1986 

agency:  Office  of  the  Secretary,  HUD. 
action:  Final  rule. 

summary:  This  rule  implements  the 
Program  Fraud  Civil  Remedies  Act  of 
1986  by  estabhshing  administrative 
procedures  for  imposing  civil  penalties 
and  assessments  against  persons  who 
file  false  claims  or  statements  while 
applying  for  certain  benefits  provided 
by  the  Federal  Government.  I 

EFFECTIVE  DATE:  August  10, 1988.  I 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  M.  Black,  Assistant  General 
Counsel  for  Inspector  General  and 
Administrative  Proceedings,  Office  of 
General  Counsel,  Room  10266, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Telephone:  (202) 
755-7200.  (This  is  not  a  toll-fi«e 
number.) 

SUPPLEMENTARY  INFORMATION:  On 
October  21, 1986,  the  President  signed 
the  Omnibus  Reconciliation  Act  of  1986, 
which  enacted  the  Program  Fraud  Civil 
Remedies  Act  of  1986  (PFCRA),  Pub.  L 
99-509.  PFCRA  establishes  in  HUD. 
among  other  authorities,  administrative 
procedures  for  imposing  civil  penalties 
and  assessments  against  persons  who 
make,  submit  or  present,  or  cause  to  be 
made,  submitted,  or  presented,  false, 
fictitious,  or  fiaudulent  claims  or  written 
statements  to  the  Department  or  its 
agents.  In  general,  anyone  who,  with 
knowledge  or  reason  to  know,  submits  a 
false,  fictitious,  or  fraudulent  claim  or 
statement  to  HUD  is  liaUe  for  a  penalty 
of  up  to  $5,000  per  claim  and  an 
assessment  of  op  to  double  damages. 
This  includes,  for  example,  landlords, 
contractors,  and  subcontractors,  and 
other  individuals  and  entities  who 
interact  with  HUD,  a  State  or  political 
subdivision  of  a  State,  or  other  party  to 
a  transaction  in  connection  with  HUD 
mortgage  insurance  programs  or  other 
HUD  programs.  However,  S  28.5(c)  of 
the  rule  reflects  the  Act's  restricted 
applicability  with  respect  to  certain 
beneficiaries  under  any  housing 
assistance  program  for  lower  income 
families  or  for  elderly  or  handicapped 
persons  administered  by  HUD.  Under 
this  section,  the  ultimate  beneficiary  of 
such  programs  (examples  of  which  are 


listed  below)  may  be  held  liable  for  a 
false  claim  or  statement  relating  to  such 
benefits  only  if  the  false  claim  or 
statement  is  made  in  making  application 
for  such  benefits  and  is  made  with 
respect  to  that  beneficiary's  eligibility  to 
receive  such  benefits.  For  purposes  of 
the  rule,  the  Department  has  designated 
such  ultimate  beneficiaries  as  an 
individual  or  family.  The  Department  is 
defining  the  latter  term  for  this  rule  as 
follows:  two  or  more  persons  related  by 
blood,  marriage,  or  operation  of  law. 
who  occupy  the  same  dwelling  imit.  It 
shall  also  include  two  or  more  elderly, 
handicapped,  or  disabled  persons  living 
together  in  the  same  unit,  or  one  or  more 
such  persons,  living  with  another  person 
who  is  determined  to  be  essential  to  the 
care  and  well-being  of  the  elderiy. 
handicapped  or  disabled  person(s).  The 
rule,  in  keeping  with  PFCRA  also 
provides  for  hearing  and  appeal  rights  of 
persons  subject  to  allegations  of  liability 
for  such  penalties  and  assessment 

Examples  of  the  t}rpe8  of  programs 
through  which  beneficiaries  are  liable 
under  §  2a5(c)  are  as  follows: 

United  States  Housing  Act  of  1937  (42 
U.S.C.  1437) 
Section  8  Lower  Income  Rental 

Assistance 
Sections  23  and  10(c) — Leased 

Housing 
Section  202-^irect  Loans  for  Housing 

fm  the  Elderly  and  Handicapped 
Section  17— Rental  Rehabilitation  and 

Development  Grants 
SectioB  14 — Comprehensive 
Improvement  Assistance 
Tondieyni 

Section  4. 5,  and  9  Public  Housing 
Indian  Housing — ^Rental  Housing. 

Mutual  Help  Homeownership 
Opportunity.  Section  8 
National  Housing  Act  (12  U.S.C.  1702) 
Section  235— Low  Income  Home 

Ownership  Program 
Section  236 

Insurance  of  Below  Market  Rate 
Mortgages 
Housing  and  Urban  Development  Act  of 
1965  (12  U.S.C.  1701) 
Section  101  Rent  Supplements 
Housing  and  Commimity  Development 
Act  of  1967 
Tide  VI— Nehemiah  Housing 

Opportunity  Grants 
The  general  stiucture  of  a  PFCRA 
investigation  by  HUD  is  as  follows: 
PFCRA  authorizes  investigations  of 
false  claims  and  statements  by  HUO's 
"investigating  official",  who  is  the 
Inspector  General.  Cases  are  initially 
referred  to  HUD's  "reviewing  official" 
for  evaluation  and  approval,  then  to  the 
Attorney  General  for  Department  of 


Justice  approval.  HUD's  reviewing 
official  is  the  Associate  General  Counsel 
for  Program  Enforcement.  (Of  course, 
the  Department  of  Justice  can  elect  to 
Ining  the  case  itself  in  court  under  the 
False  Claims  Act.)  If  the  Department  of 
Justice  approves  die  use  of  PFCRA.  the 
case  is  referred  to  an  ALJ  for  a  formal 
hearing  on  the  record.  The  rule  provides 
for  an  ai^eal  of  the  ALJ's  decision  to  the 
authority  head  and  then  to  the  U.S. 
District  Court.  PFCRA  states  diat  die 
civil  penalties  and  assessments  it 
provides  are  in  addition  to  any  other 
remedy  prescribed  by  law.  Hence,  this 
rule  does  not  preclude  imposition  of 
individual  program  sanctions  that  are 
permitted. 

The  Department  of  Health  and  Human 
Services  (HHS)  was  assigned  the 
responsibility  for  heading  a  task  force  to 
draft  the  model  regulation  because  of 
their  experience  in  trying  cases  before 
Administrative  Law  Judges  under  their 
Civil  Monetary  Penalties  Law,  42  U.S.C. 
1320a-7a.  The  Department's  rule  follows 
closely  the  model  issued  by  HHS  with 
only  minor  variations  to  accommodate 
HUD's  organizational  and  program 
structure. 

Public  Comments 

The  Department  received  six  public 
comments  on  the  proposed  rule 
pubUshed  October  20. 1987  (52  FR 
38939).  All  were  from  local  housing 
agencies.  In  general,  all  commenters 
were  in  favor  of  the  rule  and  its  quick 
promulgation.  However,  below  are  listed 
several  technical  comments  and  the 
Department's  responses  to  each. 

1.  Section  28.3  Definitions  should 
include  the  definition  of  agent  fiscal 
intermediary.  State  or  political 
subdivision  of  a  State.  The  definitions 
should  specifically  include  a  public 
housing  agency  as  a  poUtical 
subdivision  of  a  State  acting  on  behalf 
of  HUD.  The  commenter  believes  that 
the  majority  of  the  persons  making  false, 
fictitious,  or  fraudulent  statements  will 
be  doing  so  to  public  housing  agency 
staff  persons.  Another  commenter  also 
uiged  that  PHAs  be  allowed  to  "go 
after^  defrauders  with  all  the  sb^ngth  of 
law  and  HUD  behind  them. 

The  Department  sees  no  need  to  add 
the  requested  definition.  The  term 
"agent  fiscal  intermediary.  State  or 
poUtical  subdivision  of  a  State"  appears 
to  be  clear  on  its  face.  A  statement 
made  to  a  PHA  would  be  a  statement 
made  to  an  entity  included  in  that  term. 
Any  attempt  to  Ust  specific  subdivisions 
would  probably  result  in  some 
omissions  and  consequent  failure  to 
cover  aU  those  intended.  Moreover, 
given  Congress'  mandate  to  implement 
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consistent  hrules  throughout  the 
Govemmetit,  it  would  be  inappropriate 
for  HUD  <0  attempt  further  definition. 
However.!  tn  the  first  paragraph  of  the 
Supplementary  Information  of  this 
preamble!  ^  Department  has 
attempted  to  describe  the  breadth  of  this 
rule  by  pVtng  some  examples  of  the 
types  of  persons  who  are  covered  by 
PFCRA  af  it  relates  to  HUD.  As  to  the 
second  cdDiment  that  "PHAs  be  allowed 
to  'go  aftei'  defrauders  with  all  the 
strnigthaFthelaw*  *  *."  we  agree, 
and  there  are  several  methods  to  do  so. 
Howeverj  this  rule  is  desi^ied  solely  to 
implemenjtlthe  PPCRA.  which  permits 
only  the  I^ederal  government  to  pursue 
these  remiadies.  We  may  not  delegate 
this  task  to  the  PHAs. 

2.  An  amendment  should  be  made  to 
§  28.87  to  tnUow  recovery  against  any 
Federal  Iii^ome  Tax  refund  to  which  the 
defendant  tnight  otherwise  be  entitled. 
Also,  a  pigvision  should  be  included 
which  woldd  allow  confiscation  of  any 
real  or  pertonal  property  which  was 
obtained  ^  a  result  of  the  defendants 
being  unji^stly  enriched  through  the 
commissiop  of  fi-aud.  Such  property 
might  eitbor  be  retained  by  the  PHA  or 
sold  to  generate  cash  to  cover  penalties 
and  costs  jimposed  as  a  result  of  the 
fraud.  ThejPHA  should  receive  at  least  a 
portion  ofjme  recovery  as 
reimbursditient  for  any  damages  from 
the  fraud,  as  administrative  and  out  of 
pocket  reiipbursement  and  as  an 
incentive  "bonus"  to  continue  ferreting 
out  cases  idffinud. 

Tax  refotid  offsets  might  be  a  good 
idea,  but  fiiis  type  of  sanction  requires 
specific  statutory  authorization  which  is 
lacking  in  the  PFCRA.  Also.  PFCRA 
lacks  speeXic  authority  to  confiscate 
real  or  pertonal  property  that  was 
obtained  «!  a  result  of  the  fraud 
committed^  This  rule  establishes  only 
the  administrative  remedies  for 
imposing  ^vil  penalties.  If  collection 
action  be49mes  necessary,  it  must  be 
sought  by  jtfie  Department  of  Justice. 

3.  hfinimbm  dollar  thresholds  should 
be  set  in  the  regfilations  for  cases 
required  to  be  forwarded  to  the 
Inspector  Oeneral  of  die  Department  of 
Housing  ajtid  Urban  Development.  This 
would  pronride  more  specific  guidance  to 
housing  avthorities  and  HUD  field 
offices. 

The  Department  does  not  agree  that 
minimum  dollar  thresholds  should  be 
set  The  ac^ncy  has  die  authority  to 
determine  whether  a  case  should  be 
pursued.  aiM  sudh  considerations  may 
property  i^iclade  an  economic 
assessment  which  should  be  made  on  a 
case-by-caie  basis.  However,  we  note 
that  this  cpnunent  came  fit>m  a  PHA  and 


is  therefoiK 


most  likely  oriented  towcud 


tenant  fivud.  Program  beneficiaries 
(including  assisted  tenants)  are  only 
covered  by  these  regulations  if  their 
false  statement  goes  to  original 
eli^bility  for.  not  die  amount  of. 
assistance.  (See  S  28.5(c).)  Therefore, 
these  cases  are  likdy  to  involve  more 
substantial  sums  of  money. 

4.  Landlords  also  should  be  viewed  as 
program  beneficiaries  under  the  Section 
6  certificate  and  voucher  programs. 
Landlords  can  subaut  fraudulent 
documents  to  authorities  for  the  purpose 
of  justifying  higher  rents  under  the 
Section  8  certificate  program.  Landlords 
may  also  abuse  the  program  by 
demanding  side  payments  from  tenants. 

The  restricted  applicability  of  S  28.5(c) 
to  certain  program  beneficiaries  does 
not  apply  to  landlords  but  only  to  the 
ultimate  beneficiaries  of  the  listed 
programs.  Under  the  restricted 
applicability  provisions,  these 
beneficiaries  are  subject  to  PFCRA  only 
if  the  false  claim  or  statement  is  made  in 
making  application  for  die  benefite  and 
is  made  with  respect  to  the  beneficiary's 
eligibility  to  receive  the  boiefits. 
However.  Section  8  landlords  are 
subject  to  all  of  die  sanctions  of  PFCRA 
if  they  make,  or  present,  false,  fictitious, 
or  fraudulent  claims  or  wnitten 
statements  to  the  Department  or  its 
agents. 

Other  Matters 

National  Environmental  Policy  Act 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C]  of  the 
National  Environmental  Policy  Act  (42 
U.S.C  4321-1347).  The  Fmding  is 
available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
die  Rules  Docket  Gerk,  Room  10276. 451 
Sevendi  Street.  SW..  Washington,  DC 
20410-OSOa  * 

Executive  Order  12291 

This  rule  does  not  constitute  a  major 
rule  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17. 1981.  Analysis  on  the  rule 
indicates  that  it  does  nob  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State  or  local  government 
agendet.  or  geographic  regions:  or  (3) 
have  a  sipiificant  adverse  effect  on 
competition,  enplojrment.  investment 
productivity,  innovation,  or  on  the 
ability  of  Uidted  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

As  required  by  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601). 
the  Undersigned  hereby  o^tifies  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
merely  establishes  procedures  for 
imposing  civil  money  penalties  and 
as^essmente  against  those  persons  who 
have  violated  existing  requirements  for 
obtaining  benefits  provided  by  the 
Federal  Government.  It  does  not  impose 
any  new  regulations  on  participants  in 
those  programs. 

Semiannual  Agenda 

This  rule  was  listed  as  item  number 
888  in  die  Department's  April  25, 1968, 
Semiannual  Regulatory  Agenda  (53  FR 
13854),  published  in  accordance  with 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  24  CFR  Part  28 

Program  fraud.  Civil  remedies. 

Accordingly,  the  Department  amends 
Title  24.  SubtiUe  A,  of  die  Code  of 
Federal  Regulations  by  adding  a  new 
Part  28  to  read  as  follows: 

PART  28-IMPLEIIENTATION  OF  THE 
PROGRAM  FRAUD  CIVIL  REMEDIES 
ACT  OF  1986 

Sec 

28.1    Purpose. 

2a3    Defiiiitions. 

28.5    Basis  for  dvil  penaldes  and 

assessments. 
28.7    Investigation. 
28J)    Review  oi  tlie  reviewing  offidaL 
28.11    Prerequisites  for  issuing  a  complaint 
28.13    Complaint 
28.15    Service  of  complaint 
28.17    Answer. 

28.19    Default  upon  failure  to  file  an  answer. 
28.21    Refeiral  of  complaint  and  answer  to 

theAL|. 
28.23    Notice  of  hearing. 
28.25    Parties  to  the  hearing. 
28.27    Separation  of  functions. 
28.29    Ex  parte  contacts. 
28.31    Disqualification  of  reviewring  offidal 

orAL|. 
28.33    Rij^tB  of  parties. 
28.35    Authority  of  the  AL). 
28.37    Prehearing  conferences. 
28.39    DiscTosure  of  docomeats. 
28.41    Disooveiy. 
28.43    Exchange  of  witness  lists,  statements. 

■ndexlubiU. 
28.45    Sulvoenas  for  attendance  at  hearing. 
28.47    Protective  order. 
28.49    Fees. 

28.51    Form,  filing  and  service  of  papers. 
28.53    Computatioo  of  lime. 

28.56  Motions. 

28.57  Sanctions. 
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28.59    The  hearing  and  burden  of  proof. 
28.61    Determining  the  amount  of  penalties 

and  assessments. 
28.63    Location  of  hearing. 
28.65    Witnesses. 
28.67    Evidence. 
28.69    The  record. 
28.71    Post-hearing  briefs. 
28.73    Initial  decision. 
28.75    Reconsideration  of  initial  decision. 
28.77    Appeal  to  authority  head. 
2&79    Stays  ordered  by  the  Department  of 

Justice. 
28.81    Stay  pending  appeal.  t 

28.83    Judicial  review. 
28.85    Collection  of  civil  penalties  and 

assessments. 
28.87    Right  to  administrative  offset. 
28.89    Deposit  in  Treasury  of  United  States. 
28.91    Compromise  or  settlement. 
28.93    Limitations. 

Audmrity:  The  Program  Fraud  Civil 
Remedies  4ct  of  1986,  Pub.  L  99-509. 

§28.1    PurpoM. 

This  part 

(a)  Establishes  administrative 
procedures  for  imposing  civil  penalties 
and  assessments  against  persons  who 
make,  submit,  or  present,  or  cause  to  be 
made,  submitted,  or  presented,  false, 
fictitious,  or  fraudulent  claims  or  written 
statements  to  Federal  authorities  or  to 
their  agents,  and 

(b)  Specifies  the  hearing  and  appeal 
rights  of  persons  subject  to  allegations 
of  liability  for  such  penalties  and 
assessments. 

§28.3    Definitions. 

^41/ means  an  Administrative  Law 
Judge  in  HUD  appointed  pursuant  to  5 
U.S.C.  3105  or  detailed  to  HUD  pursuant 
to  5  U.S.C.  3344. 

Authority  head  means  the  Secretary 
or  Under  Secretary  of  the  Department  of 
Housing  and  Urban  Development. 

Benefits  means,  in  the  context  of 
"statement."  anything  of  value, 
including  but  not  limited  to  any 
advantage,  preference,  privilege,  license, 
permit,  favorable  decision,  ruling,  status, 
or  loan  insurance  or  guarantee. 

Claim  means  any  request,  demand,  or 
submission  made  to — 

(a)  HUD  for  property,  services,  or 
money  (including  money  representing 
grant,  loans,  insurance,  or  benefits); 

(b)  A  recipient  of  property,  services, 
or  money  from  HUD  or  to  a  party  to  a 
contract  with  HUD — 

(1)  For  property  or  services  if  the 
United  States— 

(i)  Provided  the  property  or  services; 

(ii)  Provided  any  portion  of  the  funds 
for  the  purchase  of  the  property  or 
services;  or 

(iii)  Will  reimburse  the  recipient  or 
party  for  the  purchase  of  the  property  or 
services;  or 


(2)  For  the  payment  of  money 
(including  money  representing  grants, 
loans,  insitfance,  or  benefits]  if  the 
United  States— 

(i)  Provided  any  portion  of  the  money 
requested  or  demanded;  or 

(ii)  Will  reimburse  the  recipient  or 
party  for  any  portion  of  the  money  paid 
on  the  request  or  demand;  or 

(c)  HUD  which  has  the  effect  of 
decreasing  an  obligation  to  pay  or 
account  for  property,  services,  or  money. 

Complaint  means  the  administrative 
complaint  served  by  the  reviewing 
official  on  the  defendant  under  S  28.13. 

Defendant  means  any  person  alleged 
in  a  complaint  under  §  28.13  to  be  liable 
for  a  civil  penalty  or  assessment  under 
S28.5. 

Government  means  the  United  States 
Government. 

HUD  means  the  Department  of 
Housing  and  Urban  Development. 

Individual  means  a  natural  person. 

Initial  decision  means  the  written 
decision  of  the  ALJ  required  by  §  28.19 
or  §  28.73,  and  includes  a  revised  initial 
decision  issued  following  a  remand  or  a 
motion  for  reconsideration. 

Investigating  official  means  the 
Inspector  General  of  the  Department  of 
Housing  and  Urban  Development  or  an 
officer  or  employee  of  the  Office  of  the 
Inspector  General  designated  by  the 
Inspector  General  and  serving  in  a 
position  for  which  the  rate  of  basic  pay 
is  not  less  than  the  minimum  rate  of 
basic  pay  for  grade  GS-16  under  the 
General  Schedule. 

Knows  or  has  reason  to  know,  means 
that  a  person,  with  respect  to  a  claim  or 
statement — 

(a)  Has  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent; 

(b)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  or  statement; 
or 

(c)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  claim  or  statement. 

Makes,  wherever  it  appears,  shall 
include  the  terms  presents,  and  submits, 
and  causes  to  be  made,  presented,  or 
submitted.  As  the  context  requires. 
making  or  made,  shall  likewise  include 
the  corresponding  forms  of  such  terms. 

Person  means  any  individual, 
partnership,  corporation,  association,  or 
private  organization,  and  includes  the 
plural  of  the  term. 

Representative  means  an  attorney 
who  is  a  member  in  good  standing  of  the 
bar  of  any  State,  Territory,  or  posession 
of  the  United  States  or  of  the  District  of 
Columbia  or  the  Commonwealth  of 
Puerto  Rico,  or  other  representative 
meeting  the  qualifications  of  a  non- 
attorney  representative  fotmd  at  24  CFR 


Part  26  and  designated  by  a  party  in 
writing. 

Reviewing  official  means  the  General 
Coimsel  of  the  Department  or  his  or  her 
designee  who  is — 

(a)  Not  subject  to  supervision  by,  or 
required  to  report  to,  the  investigating 
official; 

(b)  Not  employed  in  the  organizational 
unit  of  HUD  in  which  the  investigating 
official  is  employed;  and 

(c)  Is  serving  in  a  position  for  which 
the  rate  of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  grade 
GS-16  luider  the  General  Schedule. 

Statement  means  any  representation, 
certification,  affirmation,  document, 
record,  or  accounting  or  bookkeeping 
entry  made — 

(a)  With  respect  to  a  claim  or  to 
obtain  the  approval  or  payment  of  a 
claim  (including  relating  to  eligibility  to 
make  a  claim);  or 

(b)  With  respect  to  (including  relating 
to  eligibility  for) — 

(1)  A  contract  with,  or  a  bid  or 
proposal  for  a  contract  with;  or 

(2)  A  grant  or  cooperative  agreement, 
loan,  or  benefit  from.  HUD,  or  any  State, 
political  subdivision  of  a  State,  or  other 
party,  if  the  United  States  Government 
provides  any  portion  of  the  money  or 
property  under  the  contract  or  the  grant 
or  cooperative  agreement,  loan,  or 
benefit  or  if  the  Government  will 
reimbiuve  the  State,  political 
subdivision,  or  party  for  any  portion  of 
the  money  or  property  under  the 
contract  or  for  the  grant  or  cooperative 
agreement,  loan,  or  benefit. 


§28.5 


for  dvil  pvnaltiM  and 


(a)  Claims. 

(1)  A  person  shall  be  subject,  in 
addition  to  any  other  remedy  that  may 
be  prescribed  by  law,  to  a  civil  penalty 
of  not  more  than  $5,000  except  as 
provided  in  paragraph  (c)  of  this  section, 
when  that  person  makes  a  claim  that  the 
person  knows  or  has  reason  to  know — 

(i)  Is  false,  fictitious,  or  fraudulent; 

(ii)  Includes  or  is  supported  by  any 
written  statement  that  asserts  a  material 
fact  which  is  false,  fictitious,  or 
fraudulent: 

(iii)  Includes  or  is  supported  by  any 
written  statement  that — 

(A)  Omits  a  material  fact; 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  the  omission,  and 

(C)  Is  a  statement  in  which  the  person 
making  the  statement  has  a  duty  to 
include  the  material  fact;  or 

(iv)  Is  for  payment  for  the  provision  of 
property  or  services  that  the  person  has 
not  provided  as  claimed. 
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(2)  Each  Hloucher,  invoice,  claim  form, 
or  other  intlividual  request  or  demand 
for  property,  services,  or  money 
constitutes  a  separate  claim. 

(3)  A  claisi  shall  be  considered  made 
to  HUD,  to.  f  recipient  or  to  a  party 
when  the  cp^im  actually  is  made  to  an 
agent,  fiscal  intermediaiy,  or  other 
entity,  indjiding  any  State  or  political 
subdivisioBJof  a  State,  acting  for  or  on 
behalf  of  m)D,  the  recipient,  or  the 
party.         il 

(4)  Each  aaim  for  property,  services, 
or  money  is  subject  to  a  civil  penalty 
without  regard  to  whether  the  property, 
services,  ormdhey  actually  is  delivered 
or  paid.      11 

(5)  If  diell^vemment  has  made  any 
payment  (ifilcluding  transferred  property 
or  provided  services)  on  a  claim,  a 
person  subject  to  a  civil  penalty  under 
paragraph  liKl)  of  this  section  also 
shall  be  supf  ect  to  an  assessment  of  not 
more  than  twice  the  amount  of  the  claim 
or  that  portibn  of  the  claim  that  is 
determined  to  be  in  violation  of 
paragraph  [s)(l)  of  this  section.  This 
assessment  shall  be  in  lieu  of  damages 
sustained  by  the  Government  because  of 
the  claim. 

(b)  Statements.  (1)  A  person  shall  be 
subject,  in  Edition  to  any  other  remedy 
that  may  b^  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  $54X10  for  each 
statement,  jetxcept  as  provided  in 
paragraph  (i)  of  this  section,  when  that 
person  makes  a  written  statement  that — 

(i)  The  person  knows  or  has  reason  to 
know — 

(A)  Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent:  or 

(B)  Is  Mkk,  fictitious,  or  fi-audulent 
because  it  (ihiits  a  material  fact  that  the 
person  making  the  statement  has  a  duty 
to  include  tl  the  statement:  and 

(ii)  Contains  or  is  accompanied  by  an 
express  cettffication  or  affirmation  of 
the  trutfifukless  and  accuracy  of  the 
contents  of  the  statement; 

(2)  Each  Written  representation, 
certification,  or  affirmation  constitutes  a 
separate  stpitement. 

(3)  A  statement  shall  be  considered 
made  to  H|Ip  when  the  statement  is 
actually  ms^e  to  an  agent  fiscal 
intermediary,  or  other  entity,  including 
any  State  or  political  subdivision  of  a 
State,  acting  for  or  on  behalf  of  HUD. 

(c)(1)  In  &e  case  of  any  claim  or 
statement  n^de  by  any  individual 
relating  to  kiy  of  Uie  benefits  listed  in 
paragraph  |i)(2)  of  this  section,  the 
individual  n^ay  be  held  liable  for 
penalties  and  assessments  under  this 
section  wh^  the  benefits  are  received 
by  the  individual  or  individual's  fiimily 
only  if  the  claim  or  statement  is  made  by 
the  individual  with  respect  to  the 
individual's  or  individual's  family's 


eligibility  to  receive  benefits,  in  the 
course  of  making  application  for  the 
benefits. 

(2)  For  purposes  of  this  paragraph  (c), 
"benefits"  shall  be  defined  as  any 
instance  wlierein  funds  administered  by 
the  Secretary  of  HUD  directly  or 
indirectly  pennit  loww  income  families 
or  elderly  or  handicapped  persons  to 
reside  in  housing  which  otherwise 
would  not  be  available  to  them.  These 
instances  include  Imt  are  not  limited  to 
housing  made  available  in  whole  or  in 
part  under  the  following  enabling 
legislation  and  through  the  following 
commonly  named  programs: 

United  States  Housing  Act  of  1937  (42  U.S.C. 

1437) 
Section  8  Lower-Income  Rental  Assistance 
Sections  23  and  10(c>— Leased  Housing 
Section  202— Direct  Loans  for  Housing  for 

the  Elderly  and  Handicapped 
Section  17 — Rental  Rehabilitation  and 

Development  Grants 
Section  14— Comprehensive  Improvement 

Assistance 
Turnkey  ni 

Section  4. 5,  and  9  Public  Housing 
Indian  Hoosing — Rental  Housing.  Mutual 

Help  Homeownership  Opportunity, 

Sections 
National  Housing  Act  (12  U.S.C.  1702) 
Section  235— Low  Income  Home 

Ownership  Program 
Section  236 

Insurance  of  Below  Market  Rate  Mortgages 
Housing  and  Urban  Development  Act  of  1965 

(12  U.S.C.  1701) 
Section  101  Rent  Supplements 
Housing  and  Community  Development  Act  of 

1987 
Title  VI— Nehemiah  Housing  Opportunity 

Grants 

(d)  No  proof  of  specific  intent  to 
defraud  is  required  to  establish  liability 
under  this  section. 

(e)  Where  it  is  determined  that  more 
than  one  person  is  liable  for  making  a 
claim  or  statement  under  this  section, 
each  such  person  may  be  held  liable  for 
a  civil  penalty  under  this  section. 

(f)  Where  it  is  determined  that  more 
than  one  person  is  liable  for  making  a 
claim  under  this  section  on  which  the 
Government  has  made  payment 
(including  transferred  property  or 
provided  services),  an  assessment  may 
be  imposed  against  any  sudi  person  or 
jointly  and  sevoally  against  any 
combination  of  such  persons. 

S28.7    Invetllgation. 

(a)  If  an  investigating  official 
concludes  that  a  subpoena  under  31 
U.S.C.  3804(a)  is  wananted— 

(1)  The  snt^iioena  shall  notify  the 
person  to  whom  it  is  addressed  of  the 
authority  under  which  it  is  issued  and 
shall  identify  the  records  or  documents 
sought: 


(2)  The  investigating  official  may 
designate  a  person  to  act  on  his  or  her 
behalf  to  receive  the  documents  sought; 
and 

(3)  The  person  receiving  the  subpoena 
shall  be  required  to  tender  to  the 
investigatiiig  official  or  to  the  peraoo 
designated  to  receive  the  docmnents  a 
certification  that  the  documents  sought 
have  been  produced,  or  that  the 
documents  are  not  available  and  the 
reasorts  they  are  not  available,  or  that 
the  documents,  suitably  identified,  have 
been  withheld  based  upon  the  assertion 
of  the  identified  privilege. 

(b)  If  the  inveiiigating  official 
concludes  that  an  action  under  the 
Program  Fraud  Civil  Remedies  Act  may 
be  warranted,  the  investigating  official 
shall  submit  a  report  containing  the 
findings  and  conclusions  of  the  ^, 
investigation  to  the  reviewing  official. 

(c)  Nothing  in  this  section  shall 
preclude  or  limit  an  investigating 
official's  discretion  to  refer  allegations 
directly  to  the  Department  of  Justice  for 
suit  under  the  False  Claims  Act  or  for 
other  civil  relief,  or  to  defer  or  postpone 
a  report  or  referral  to  the  reviewing 
official  to  avoid  interference  with  a 
criminal  investigation  or  prosecution. 

(d)  Nothing  in  this  section  modifies 
any  responsibilify  Of  an  investigating 
official  to  report  violations  of  criminal 
law  to  the  Attorney  General 

S  28.9    Review  by  ttte  reviewing  official. 

(a)  If,  based  on  the  report  of  the 
investigating  official  under  {  28.7(b),  the 
reviewing  official  determines  that  there 
is  adequate  evidence  to  bebeve  that  a 
person  is  liable  under  S  28.5,  the 
reviewing  official  shall  transmit  to  the 
Attorney  General  a  written  notice  of  the 
reviewing  official's  intention  to  issue  a 
complaint  under  i  28.13. 

(b)  The  notice  shall  include — 

(1)  A  statement  of  the  reviewing 
official's  reasons  for  issuing  a  complaint 

(2)  A  statement  specifying  the 
evidence  that  supports  the  allegations  of 
liability; 

(3)  A  description  of  the  claims  or 
statements  upon  which  the  allegations 
of  liabilify  are  based; 

(4)  An  estimate  of  the  amount  of 
money  or  the  value  of  property,  services, 
or  other  benefits  requested  or  demanded 
in  violation  of  f  28.5; 

(5)  A  statement  of  any  exculpatory  or 
mitigating  circumstances  known  by  the 
reviewing  official  or  the  investigating 
official  thist  may  relate  to  the  claims  or 
statements;  and 

(6)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessments. 
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§2<.11    PrareqiMtMtoriMuinga 


(a)  The  reviewing  official  may  issue  a 
complaint  under  S  28.13  only  if— 

(1)  The  Department  of  Justice 
approves  the  issuance  of  a  complaint  in 
a  written  statement  as  described  in  31 
U.S.C.  3803(b)(1):  and 

(2)  In  the  case  of  allegations  of 
liability  under  S  2a5(a)  with  respect  to  a 
claim,  the  reviewing  official  determines 
that,  with  respect  to  the  claim  or  to  a 
group  of  related  claims  submitted  at  the 
same  time  the  claim  is  submitted  (as 
defined  in  paragraph  (b)  of  this  section), 
the  amount  of  money  or  the  value  of 
property  or  services  demanded  or 
requested  in  violation  of  i  28.5(a)  does 
not  exceed  $150,000. 

(b)  For  the  purposes  of  this  section,  a 
related  group  of  claims  submitted  at  the 
same  time  shall  include  only  those 
claims  arising  from  the  same  transaction 
le.g.,  grant  or  cooperative  agreement, 
loan,  appUcation,  or  contract)  that  are 
submitted  simultaneously  as  part  of  a 
single  request,  demand,  or  submission. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  reviewing 
official's  authority  to  jom.  in  a  single     | 
complaint  against  a  person,  claims  that 
are  unrelated  or  that  were  not  submitted 
simultaneously,  regardless  of  the 
amount  of  money,  or  the  value  of 
property  or  services,  demanded  or 
requested. 

$28.13    Complaint 

(a)  On  or  after  the  date  the 
Department  of  Justice  approves  the 
issuance  of  a  complaint  in  accordance 
with  31  U.S.a  3803(b)(1),  the  reviewing 
official  may  serve  a  complaint  on  the 
defendant  as  provided  in  {  2ai5. 

(b)  The  complaint  shall  state— 
(l)The  allegations  of  liability  against 

the  defendant,  including  the  statutory 
basis  for  UabiUty.  and  identification  of 
the  claims  or  statements  that  are  the 
basis  for  the  alleged  liability,  and  the 
reasons  why  liability  allegedJy  arises 
from  those  claims  or  statements; 

(2)  The  maximum  amount  of  penalties 
and  assessments  for  which  the 
defendant  may  be  held  liable: 

(3)  Instruction  for  filing  an  answer  to 
request  a  hearing,  including  a  specific 
statement  of  the  defendatat's  ri^t  to 
request  a  hearing  by  filing  an  answer, 
and  to  be  represented:  and 

(4)  That  failure  to  file  an  answer 
within  30  days  of  service  of  the 
complaint  will,  in  a  manner  consistent 
with  S  2ai9,  result  in  the  imposition  of 
the  maximum  amount  of  penalties  and 
assessments  without  right  to  appeal. 

(c)  At  the  same  time  the  reviewing 
official  serves  the  complaint,  he  or  she 


shall  serve  the  defendant  with  a  copy  of 
these  regulations. 

S28.1S   SwvteeofcompWnL 

(a)  Service  of  a  complaint  must  be 
made  by  certified  or  registered  mail  or 
by  delivery  in  any  manner  authorized  by 
Rule  4(d)  of  the  Federal  Rules  of  Civil 
Procedure.  Service  is  complete  upon 
receipt. 

(b)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by — 

(1)  Affidavit  of  the  individual  serving 
the  complaint  by  deUvery; 

(2)  United  States  Postal  service  return 
receipt  card  acknowledging  receipt;  or 

(3)  Written  acknowledgement  of 
receipt  by  the  defendant  or  his 
representative. 

9  28.17   Answer. 

(a)  The  defendant  may  request  a 
hearing  by  filling  an  answer  with  the 
reviewing  official  within  30  days  of 
service  of  the  complaint.  An  answer 
shall  be  deemed  to  be  a  request  for 
hearing.. 

(b)  In  Oie  answer,  the  defendant — 

(1)  Shall  admit  or  deny  each  of  the 
allegations  of  liability  made  in  the 
complaint; 

(2)  Shall  state  any  defense  on  which 
the  defendant  intends  to  rely: 

(3)  May  state  any  reasons  why  the 
defendant  contends  that  the  penalties 
and  assessments  should  be  less  than  the 
statutory  maximum:  and 

(4)  Shall  state  the  name,  address,  and 
telephone  number  of  the  person 
authorized  by  the  defendant  to  act  as 
defendant's  representative,  if  any. 

§28.19    DefauttuponfaNiiretofilesn 


(a)  If  the  defendant  does  not  file  an 
answer  within  the  time  prescribed  in 
fi  2ai7(b),  the  reviewing  official  may 
refer  the  complaint  to  the  ALJ. 

(b)  Upon  the  referral  of  the  complaint, 
the  ALJ  shall  promptly  serve  a  notice  on 
the  defendant  in  the  manner  pres<aibed 
in  9  25.15,  indicating  that  an  initial 
decision  will  be  issued  under  this 
section. 

(c)  The  ALJ  shall  assume  the  facts 
alleged  in  the  complaint  to  be  true,  and 
if  such  facts  establish  liability  under 

i  28.5,  the  ALJ  shall  issue  an  initial 
decision  imposing  the  maximum  amount 
of  penalties  and  assessments  allowed 
under  the  statute. 

(d)  Except  ak  otherwise  provided  in 
this  section,  the  defendant,  by  failing  to 
file  a  timely  answer  waives  any  right  to 
further  review  of  the  penalties  and 
assessments  imposed  under  paragraph 
(c)  of  this  section,  and  the  initial 


decision  shall  become  final  and  binding 
upon  the  parties  30  days  after  it  is 
issued. 

(e)  If,  before  an  initial  decision 
becomes  final,  the  defendant  files  a 
motion  with  the  ALJ  seeking  to  reopen 
on  the  grounds  that  extraordinary 
circumstances  prevented  the  defendant 
bom  filing  an  answer,  the  initial 
decision  shall  be  stayed  pending  the 
ALJ's  decision  on  the  motion. 

(f)  If.  in  the  motion,  the  defendant 
demonstrates  extraordinary 
circumstances  excusing  the  failure  to  file 
a  timely  answer,  the  ALJ  shall  withdraw 
any  intitial  decision  made  under 
paragraph  (c)  of  this  section  and  shall 
grant  the  defendant  an  opportunity  to 
answer  the  complaint. 

(g)  A  decision  of  the  ALJ  denying  a 
defendant's  motion  imder  paragraph  (e) 
of  this  section  is  not  subject  fo 
reconsideration  under  9  28.75. 

(h)  The  defendant  may  appeal  to  the 
authority  head  the  decision  denying  a 
motion  to  reopen  by  filing  a  notice  of 
appeal  with  the  authority  head  within  15 
days  after  the  ALJ  denies  the  motion. 
The  timely  filing  of  a  notice  of  appeal 
shall  stay  the  initial  decision  until  the 
authority  head  decides  the  issue. 

(i)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  authority  head, 
the  ALJ  shall  forward  the  record  of  the 
proceeding  to  the  authority  head. 

(j)  The  authority  head  shall  decide 
expeditiously,  based  solely  on  the 
record  before  the  ALJ,  whether 
extraordinary  circumstances  excuse  the 
defendant's  failure  to  file  a  timely 
answer. 

(k)  If  the  authority  head  decides  that 
extraordinary  circumstances  excused 
the  defendant's  failure  to  file  a  timely 
answer,  the  authority  head  shall  remand 
the  case  to  the  ALJ  with  instructions  to 
grant  the  defendant  an  opportunity  to 
answer. 

(1)  If  the  authority  head  decides  that 
the  defendant's  failure  to  file  a  timely 
answer  is  not  excused,  the  authority 
head  shall  reinstate  the  initial  decision 
of  the  ALJ,  which  shall  become  final  and 
binding  upon  the  parties  30  days  after 
the  auUiority  head  reinstates  the 
decision. 

928.21    RefsrralotcoinpMntandaswsrto 


Upon  receipt  of  an  answer,  the   - 
reviewing  official  shall  file  the 
complaint  and  answer  with  the  ALJ. 

928.23   Nonce  Of  hearfno.     . 

(a)  When  the  ALJ  receives  the 
complaint  and  answer,  the  ALJ  shall 
promptly  serve  a  notice  of  hearing  upon 
the  defendant  in  the  manner  prescribed 
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by  {  28.15|  l^t  the  same  time,  the  ALI 
shall  send  a  copy  of  the  notice  to  the 
representative  for  the  Government, 
(b)  The  notice  shall  include— 

(1)  The  It^ntative  time  and  place,  and 
the  nature  bf  the  hearing: 

(2)  The  legal  authority  and  jurisdiction 
under  which  the  hearing  is  to  be  held; 

(3)  The  iaatters  of  fact  and  law  to  be 
asserted: 

(4)  A  description  of  the  procedures  for 
the  conduU  of  the  hearing: 

(5)  The  name,  address,  and  telephone 
number  o^  the  representative  of  die 
Govemmaiit  and  of  the  defendant,  if 
any:  and    t 

(6)  Such  t>ther  matters  as  the  AL) 
determines  to  be  appropriate. 

§2t.2S   P^iVMtottwhMring. 

(a)  The  parties  to  die  hearing  shall  be 
tiie  defendant  and  HUD. 

(b)  A  private  plaintiff  under  the  False 
Claims  Aat  may  participate  in  these 
proceedings  to  the  extent  authorized 
under  31  US.C  3730(c)(5). 

§2t.22   SiJDanrtionoffunellena. 

(a)  The  investigating  official,  the 
reviewingjofficial.  and  any  employee  or 
agent  of  FfUD  who  takes  part  in 
iavestigatfeig,  preparing,  or  presenting  a 
particular  dase  many  not  in  that  case  or 
in  a  factufiiUy  related  case — 

(1)  Participate  in  Uie  hearing  as  the 
ALJ:         I 

(2)  Participate  or  advise  in  the  initial 
decision  or  in  the  review  of  the  initial 
decision  b^  the  authority  head,  except 
as  a  witne^  or  a  representative  in 
public  pro<:0edings:  or 

(3)  Maka  the  collection  of  penalties 
and  assessments  under  31  U.S.C.  3806. 

(b)  The  ALJ  shall  not  be  responsible  to 
or  subject  k^  the  supervision  or  direction 
of  the  invejajtigating  official  or  the 
reviewing  piRicial. 

(c)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  representative  for 
the  Government  may  be  employed 
anywhere  In  HUD,  includung  in  the 
offices  of  aither  the  investigating  official 
or  the  reviewing  officiaL 

iMM   Exji^arta contacts. 

No  party  or  person  (except  employees 
of  the  ALJ'a  office)  shall  communicate  in 
any  way  with  the  ALJ  on  any  matter  at 
issue  in  a  itase,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  joase  or  asking  routine 
questions  concerning  administrative 
hinctions  dv  procedures. 


92t.31    DtoquaNflcationofrmiawlns 
ofNdalorAU. 

(a)  A  reviewing  official  or  ALJ  in  a 
particular  case  may  disqualify  himself 
or  herself  at  any  time. 

(b)  A  party  may  file  widi  die  ALJ  a 
motion  for  disqualification  of  a 
reviewing  official  or  an  ALJ.  The  motion 
shall  be  accompanied  by  an  affidavit 
alleging  personal  bias  or  other  reason 
for  disqualification. 

(c)  The  motion  and  affidavit  shall  be 
filed  prompdy  upon  the  party's 
discovery  of  reasons  requiring 
disqualification,  or  those  objections 
shall  be  considered  to  have  been 
waived. 

(d)  The  affidavit  shall  state  specific 
facts  diat  support  the  party's  belief  that 
personal  bias  or  other  reason  for 
disqualification  exists  and  the  time  and 
circumstances  of  the  party's  discovery 
of  those  facts.  It  shall  be  accompanied 
by  a  certificate  of  die  representative  or 
record  that  it  is  made  in  good  faith. 

(e)  Upon  the  filing  of  a  motion  and 
affidavit,  the  ALJ  shall  proceed  no 
further  in  the  case  until  he  or  she 
reiBolves  the  matter  of  disqualification  in 
accordance  with  paragraph  [f)  of  this 
section: 

(f)(1)  If  die  ALJ  determines  Uiat  a 
reviewing  official  is  disqualified,  the  ALJ 
shall  dismiss  the  complaint  without 
prejudice. 

(2)  If  die  ALJ  disqualifies  himself  or 
herself,  the  case  shall  be  reassigned 
prompdy  to  another  ALJ. 

(3)  If  the  ALJ  denies  a  motion  to 
disqualify,  the  authority  head  may 
determine  the  matter  only  as  part  of  his 
or  her  review  of  the  initial  decision  upon 
appeal,  if  any. 

928.33   RIgtrtaofpartlaa. 

Except  as  otherwise  limited  by  this 
part  all  parties  may— 

(a)  Be  accompanied,  represented,  and 
advised  by  a  representative: 

(b)  Participate  in  any  conference  held 
by  die  ALJ: 

(c)  Conduct  discovery: 

(d)  Agree  to  stipulations  of  fact  of  law, 
which  shall  be  made  part  of  the  record; 

(e)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(f)  Present  and  cross-examine    ~~! 
witnesses; 

(g)  Present  oral  arguments  at  the 
hearing  as  permitted  by  the  ALJ;  and 

(h)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law  after  the  hearing. 

S2S.3S    AuthorttyefttwAU. 

(a)  The  ALJ  shall  conduct  a  fair  and 
impartial  hearing,  avoid  delay,  maintain 
order,  and  assure  that  a  record  of  the 
proceeding  is  made. 


(b)  The  ALJ  has  die  audiority  to— 

(1)  Set  and  change  the  date,  time,  and 
place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations; 

(5)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  hearings; 

(6)  Rule  on  motions  and  other 
procedural  matters; 

(7)  Regulate  die  scope  and  timing  of 
discovery; 

(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties: 

(9)  Examine  witnesses; 

(10)  Receive,  rule  on,  exclude,  or  limit 
evidence: 

(11)  Upon  motion  of  a  party,  take 
official  notice  of  facts; 

(12)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part  by  summary 
judgment  where  there  is  no  disputed 
issue  of  material  fact 

(13)  Conduct  any  conference, 
argument  or  hearing  on  motions  in 
person  or  by  telephone:  and 

(14)  Exercise  such  other  authority  as 
is  necessary  to  carry  out  die 
responsibilities  of  ^e  ALJ  under  this 
part 

(c)  The  ALJ  does  not  have  die 
authority  to  find  Federal  statutes  or 
regulations  invalid. 

9  2S.37    PrahMiInQ  confarancas. 

(a)  The  ALJ  may  schedule  prehearing 
conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
ALJ  shall  schedule  at  least  one 
prehearing  conference  at  a  reasonable 
time  in  advance  of  the  hearing. 

(c)  The  ALJ  may  use  prehearing 
conferences  to  discuss  the  following: 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirability  of 
amendments  to  the  pleadings,  including 
the  need  for  a  more  definite  statement 

(3)  Stipulations  and  admissions  of  fact 
or  the  contents  and  authenticity  of 
documents: 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record: 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
submit  only  documentary  evidence 
(subject  to  the  objection  of  other  parties) 
and  written  argument 
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(6)  LimitatiMi  of  the  nuinb»  of 
witnesses; 

(7)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  propowd 
exhibits: 

(8)  Discovery: 

(9)  The  time  and  place  for  the  hearing; 
and 

(10)  Such  other  matters  as  may  tend  to 
expedite  the  fair  and  just  disposition  of 
the  proceedings. 

(d)  The  ALJ  may  issue  an  order 
containing  all  matters  agreed  upon  by 
the  parties  or  ordered  by  the  AL]  at  a 
prehearing  conference. 

§28.39   Dtsdoawofdocuwiwrta. 

(a)  Upon  written  request  to  the 
reviewing  ofGcial,  the  defendant  may 
review  any  relevant  and  material 
documents,  transcripts,  records,  and 
other  materials  that  relate  to  the 
allegations  set  out  in  the  complaint  and 
upon  which  the  findings  and  conclusions 
of  the  investigating  of^cial  under 

S  28.7(b)  are  based,  unless  such 
documents  are  subject  to  a  privilege 
under  Federal  law.  Upon  payment  of 
fees  for  duplication,  the  defendant  may 
obtain  copies  of  documents. 

(b)  Upon  written  request  to  the 
reviewing  offidaL  the  defendant  also 
may  obtain  a  copy  of  all  exculpatory 
information  in  the  possession  of  the 
reviewing  official  or  the  investigating 
official  relating  to  the  allegations  in  the 
complaint,  even  if  it  is  contained  in  a 
docimient  that  would  otherwise  be 
privileged.  If  the  document  would 
otherwise  be  privileged,  only  that 
portion  containing  exculpatory 
information  need  be  disclosed. 

(c)  The  notice  sent  to  the  Attorney 
General  from  the  reviewing  official  as 
described  in  i  28.9  is  not  discoverable 
under  any  circumstances. 

(d)  The  defendant  may  file  a  motion  to 
compel  disclosure  of  documents  subject 
to  the  provisions  of  this  section.  The 
motion  may  only  be  filed  with  the  AL) 
following  the  filing  of  an  answer  in 
accordance  with  {  28.17. 

S  28.41    Discovery. 

(a)  The  following  types  of  discovery 
are  authorized: 

(1)  Requests  for  production  of 
(documents  for  inspection  and  copying; 

(2)  Requests  for  admission  of  ^e 
authenticity  of  any  relevant  document  or 
of  the  truth  of  any  relevant  fact; 

(3)  Written  interrogatories:  and 

(4)  Depositions. 

(b)  For  the  purpose  of  this  section  and 
S  §  2a43  and  28.45.  the  term 
"documents"  includes  information, 
documents,  reports,  answers,  records, 
accounts,  papers,  and  other  data  and 
documentary  evidence.  Nothing 


contained  herein  shall  be  interpreted  to 
require  the  creation  of  a  document 

(c)  Unless  mntualiy  agreed  to  by  the 
parties,  discovery  is  available  cmly  as 

I  ordered  by  the  ALJ.  The  AL)  shall 
regulate  the  timing  of  discovery. 

(d)  Motions  for  discorery.  (1)  A  party 
seeldng  discovery  may  file  a  motion 
with  the  AL).  The  motion  shaD  be 
accompanied  by  a  copy  of  the  requested 
discovery,  or  in  the  case  of  depositions, 
a  summary  of  the  scope  of  the  proposed 
deposition. 

(2)  Within  ten  days  of  service,  a  party 
may  file  an  opposition  to  the  motion,  or 
a  motion  for  a  protective  order  as 
provided  in  {  28.47. 

(3)  The  AL)  may  grant  a  motion  for 
discovery  only  if  he  or  she  finds  that  the 
discovery  sought — 

(i)  Is  necessary  for  the  expeditious, 
fair,  and  reasonable  consideration  of  the 
issues; 

(ii)  Is  not  unduly  costiy  or 
burdensome; 

(iii)  Will  not  unduly  delay  the 
proceeding;  and 

(iv)  Does  not  se^  privileged 
information. 

(4)  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seeking  discovoy. 

(5)  The  ALJ  may  grant  discovery 
subject  to  a  iHt)tective  order  under 
S  28.47. 

(e)  Depositions.  (1)  If  a  motion  for 
deposition  is  granted,  tfie  AL)  shall  issue 
a  subpoena  for  the  deponent,  which  may 
require  the  deponent  to  produce 
documents.  The  subpoena  shall  specify 
the  time  and  place  at  which  the 
deposition  wUl  be  held. 

(2)  The  party  seeking  to  depose  shall 
serve  the  su6poena  in  the  manner 
prescribed  in  §  28.15. 

(3)  The  deponent  may  file  with  the 
ALJ,  within  ten  days  of  service,  a  motion 
to  quash  the  subpoena  or  a  motion  for  a 
protective  order. 

(4)  The  party  seeking  to  depose  shall 
provide  for  the  taking  of  a  verbatim 
transcript  of  the  deposition,  which  it 
shall  make  available  to  all  other  parties 
for  inspection  and  copying. 

(f)  Each  party  shall  bear  its  own  costs 
of  discovery. 

928.43    Exchange  Of  wHnMs  Nats, 


(a)  At  least  15  days  before  the  hearing 
or  at  such  other  time  as  may  be  ordered 
by  the  ALJ,  the  parties  shall  exchange 
witness  lists,  co|^s  of  prior  statements 
of  proposed  witnesses,  and  copies  of 
proposed  hearing  exhibits,  including 
copies  of  any  written  statements  that 
the  party  intends  to  offer  in  lieu  of  live 
testimony  in  accordance  with  {  28.65(b). 
At  the  time  the  above  documents  are 


exchanged,  any  party  that  intends  to 
rely  on  the  transcript  of  deposition 
testimony  in  lien  of  live  testimony  at  the 
hearing,  if  permitted  by  the  AL),  shall 
provide  each  party  witii  a  copy  (rf  the 
specific  pages  of  the  transcript  it  intends 
to  introduce  into  evidence. 

(b)  If  a  party  objects,  the  AL)  shall  not 
admit  into  evidence  the  testimony  of 
any  witness  whose  name  does  not 
appear  on  the  witness  list  or  any  exhibit 
not  provided  to  the  opposing  party  as 
provided  above  unless  the  AL)  finds 
good  cause  for  flie  failure  or  that  there  is 
no  prejudice  to  the  objecting  party. 

(c)  Unless  another  party  objects  ' 
within  the  time  set  by  the  AL), 
documents  exdianged  in  accordance 
with  paragraph  (a)  of  this  section  shall 
be  regarded  as  authentic  for  the  purpose 
of  admissibility  at  the  hearing. 

$28.45   Subpoefuwforatlandaneeal 
lieartng. 

(a)  A  party  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  AL)  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  also  may  require  the 
individual  to  produce  documents  at  the 
hearing. 

(c)  A  party  seeking  a  subpoena  shall 
file  a  written  request  not  less  than  15 
days  before  the  date  fixed  for  the 
hearing  unless  otherwise  allowed  by  the 
AL)  for  good  cause  shown.  The  request 
shall  specify  any  documents  to  be 
produced  and  shall  designate  the 
witnesses  and  describe  their  addresses 
and  locations  with  sufficient 
particularity  to  permit  the  witnesses  to 
be  found. 

(d)  The  subpoena  shall  specify  the 
time  and  place  at  which  the  witness  is  to 
appear  and  any  documents  the  witness 
is  to  produce. 

(e)  The  party  seeking  the  subpoena 
shall  serve  it  in  the  manner  prescribed 
in  §  28.15.  A  subpoena  on  a  party  or 
upon  9n  individual  under  the  control  of 
a  party  may  be  served  by  first  class 
mail 

(f)  A  party  or  the  individual  to  whom 
the  subpoena  is  directed  may  file  with 
the  ALJ  a  motion  to  quash  the  subpoena 
within  ten  days  after  service,  or  on  or 
before  the  time  specified  in  the 
subpoena  for  compliance  if  it  is  less 
than  ten  days  after  service. 


§28.47 

(a)  A  party  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a 
protective  order  with  respect  to 
discovery  sought  by  an  opposing  party 
or  with  respect  to  the  hearing,  seddng  to 
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limit  the  a  Mailability  or  disclosure  of 
evidence. 

(b)  In  is  tiling  a  protective  order,  the 
AL)  may  ihake  any  order  which  justice 
requires  Uf  protect  a  party  or  person 
from  annoyance,  embarrassment 
oppression,  or  undue  burden  or  expense, 
including  one  or  more  of  the  following: 

(1)  ThatjAie  discovery  not  be  had; 

(2)  That!  tie  discovery  may  be  had 
only  on  spi^fied  terms  and  conditions, 
including  «  designation  of  the  time  or 
place;       ; 

(3)  That  tie  discovery  may  be  had 
only  throun  a  method  of  discovery 
other  thanlhat  requested; 

(4)  That  certain  jmatters  not  be 
inquired  injo,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 

(5)  That  I  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  ALJ; 

(6)  That  the  contents  of  discovery  or 
evidence  bt  sealed; 

(7)  That  a  deposition,  after  being 
sealed,  be  opened  only  by  order  of  the 
ALJ; 

(8)  Thatia  trade  secret  or  other 
confidential  research,  development, 
commercial  information,  or  facts 
pertaining  to  any  criminal  investigation, 
or  o&er  administrative  investigation  not 
be  disclosed,  or  be  disclosed  only  in  a 
designated  iway;  or 

(9)  Thatlthe  parties  simultaneously  file 
specified  documents  or  information 
enclosed  in  sealed  envelopes,  to  be 
opened  astdirected  by  the  ALJ. 

f2«.49    fJm. 

The  party  requesting  a  subpoena  shall 
pay  the  coat  of  the  fees  and  mileage  of 
any  witne$|  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  lui  a  United  States  District 
Court.  A  cwck  for  witness  fees  and 
mileage  shall  accompany  the  subpoena 
when  served,  except  that  when  a 
subpoena  is  issued  on  behalf  of  the 
authority,  a  check  for  witness  fees  and 
mileage  need  not  accompany  the 
subpoena.!  i 


S2S.51 


^  fMng  and  aofvtoo  of  papMv. 


(a)  Form.  (1)  Documents  filed  with  die 
AL)  shall  include  an  original  and  two 
copies. 

(2)  Everj^ jpleading  and  paper  filed  in 
the  proceeiing  shall  contain  a  caption 
setting  forth  the  title  of  die  action,  the 
case  number  assigned  by  the  AL),  and  a 
designatioiii  of  the  paper  [e.g.,  motion  to 
quash  sub^ibena). 

(3)  Every  pleading  and  paper  shall  be 
signed  by  iind  shall  contain  the  address 
and  telephti^e  number  of.  the  party  or 
the  person;  on  whose  behalf  the  paper 
was  filed,  tk  his  or  her  representative. 


(4)  Papers  are  considered  filed  when 
they  are  mailed.  Date  of  mailing  may  be 
established  by  a  certificate  from  the 
party  or  its  representative  or  by  proof 
that  the  document  was  sent  by  certified 
or  registered  mail. 

(b)  Service.  A  party  filing  a  document 
with  the  AL)  shall,  at  the  time  of  filing, 
serve  a  copy  of  the  document  on  every 
other  party.  Service  upon  any  party  of 
any  document  other  than  those  required 
to  be  served  as  prescribed  in  S  2ai5 
shall  be  made  by  delivering  a  copy  or  by 
placing  a  copy  of  die  document  in  the 
United  States  mail,  postage  prepaid  and 
addressed,  to  the  party's  last  known 
address.  Whence  party  is  represented  by 
a  representative,  service  shall  be  made 
upon  the  representative  in  lieu  of  the 
actual  party. 

(c)  fivof  of  service.  A^certificate  of 
the  bidividual  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  manner  of  service,  shall  be 
proof  of  service. 

S26.53    ComputaUenoftliiM. 

(a)  In  computing  any  period  of  time 
under  this  part  or  in  an  order  issued 
under  this  part,  the  time  begins  with  Uie 
day  following  the  act,  event,  or  default 
and  includes  the  last  day  of  the  period 
unless  it  is  a  Saturday.  Sunday,  or  legal 
holiday  observed  by  the  Federal 
Government  in  which  event  it  includes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed  is 
less  than  seven  days,  intermediate 
Saturdays,  Sundays,  and  legal  holidays 
observed  by  the  Federal  Government 
shall  be  excluded  from  the  computation. 

(c)  Where  a  document  has  been 
served  or  issued  by  placing  it  in  die 
mail,  an  additional  five  days  will  be 
added  to  the  time  permitted  for  any 
response. 

S2«JS    MeUoiw. 

(a)  Any  application  to  die  AL)  for  an 
order  or  ruling  shaU  be  by  motion. 
Motions  shall  state  the  relief  sought  the 
authority  relied  upon,  and  die  facts 
alleged,  and  shall  be  filed  with  the  ALJ 
and  served  on  all  other  parties. 

(b)  Except  for  motions  made  during  a 
prehearing  conference  or  at  the  hearing, 
all  motions  shall  be  in  writing.  The  ALJ 
may  require  that  oral  motions  be 
reduced  to  writing. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  AL).  any  party  may 
file  a  response  to  such  motion. 

(d)  The  ALJ  may  not  grant  a  written 
motion  before  the  time  for  filing 
repsonses  to  the  motion  has  expired 
except  upon  consent  of  the  parties  or 
following  a  hearing  on  the  motion,  but 


may  overrule  or  deny  the  motion 
without  awaiting  a  response. 


insr 

(a)  The  ALJ  may  sanction  a  person, 
including  any  party  or  representative, 
for — 

(1)  Failing  to  comply  with  an  order, 
rule,  or  procedure  governing  the 
proceeding: 

(2)  Fculing  to  prosecute  or  defend  an 
action;  or 

(3)  Engaging  in  other  misconduct  that 
interferes  wi£  the  speedy,  orderiy,  or 
fair  conduct  of  the  hearing. 

(b)  Any  sanction,  including  but  not 
liinited  to  those  listed  in  paragraphs  {c), 
(d),  and  (e)  of  this  section,  shall 
reasonably  relate  to  the  severity  and 
nature  of  die  failure  or  misconduct 

(c)  When  a  party  fails  to  comply  with 
an  ordeir,  including  an  order  for  taking  a 
deposition,  the  production  of  evidence 
within  the  party's  control,  or  a  request 
for  admission,  the  ALJ  may— 

(1)  Draw  an  faiference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought 

(2)  In  the  case  of  requests  for 
admission,  regard  each  matter  about 
which  an  admission  is  requested  to  be 
admitted; 

(3)  Prohibit  die  party  fading  to  comply 
with  the  order  from  intiodncing 
evidence  concerning,  or  otheiwise 
relying  upon,  testimony  relating  to  the 
information  sought  and 

(4)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  the  request 

jd)  If  a  party  fails  to  prosecute  or 
defend  an  action  under  this  part 
commenced  by  service  of  a  notice  of 
hearing,  the  AJL  may  dismiss  the  action 
or  may  issue  an  initial  decision  imposing 
penalties  and  assessments. 

(e)  The  ALJ  may  refuse  to  consider 
any  motion,  request  response,  brief  or 
other  document  which  is  not  filed  in  a 
timely  fashion. 

i  2839   The  iMartnQ  and  burden  of  proot« 

'  (a)  The  ALJ  shall  conduct  a  hearing  on 
the  record  in  order  to  determine  whether 
the  defendant  is  liable  for  a  civil  penalty 
or  assessment  under  {  28.5  and  if  so, 
the  appropriate  amount  of  any  such  civil 
penalty  or  assessment  considering  any 
aggravating  or  mitigating  factors. 

(b)  HUD  shall  prove  die  defendant's 
liability  and  any  aggravating  factors  by 
a  preponderance  of  the  evidence. 

(c)  The  defendant  shall  prove  any 
affinnative  defenses  and  any  mitigating 
factors  by  a  preponderance  of  the 
evidence. 
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(d)  Unless  otherwise  ordered  by  the 
AL)  for  good  cause  shown,  the  hearing 
shall  be  open  to  the  public. 

§  2S.61    Dclw  mining  the  smount  of 

lit  ■  ■  — ■ . 

pvranMSaRoi 


(a)  In  determining  an  appropriate 
amount  of  civil  penalties  and 
assessments,  the  AI4  and.  upon  appeal, 
the  authority  head  should  evaluate  any 
circumstances  that  mitigate  or  aggravate 
the  violatitm  and  should  articulate  in 
their  opinions  the  reasons  that  support 
the  penalties  and  assessments  imposed. 
Because  of  the  intangible  costs  of  fraud, 
the  expense  of  investigating  fraudulent 
conduct,  and  the  need  to  deter  others 
who  might  be  similarly  tempted, 
ordinarily  double  damages  and  a 
significant  civil  penalty  should  be 
imposed. 

(b]  Although  not  exhaustive,  the 
following  factors  are  among  those  that 
may  influence  the  ALJ  and  the  authority 
head  in  determining  the  amount  of 
penalties  and  assessments  to  be 
imposed  with  respect  to  the  misconduct 
{J.e.,  the  false,  fictitious,  fraudulent 
claims  or  statements)  charged  in  the 
complaint: 

(1)  The  number  of  false,  fictitious,  or 
fraudulent  claims  or  statements; 

(2)  The  time  period  over  which  such 
claims  or  statements  were  made; 

(3)  The  decree  of  the  defendant's 
culpability  with  respect  to  the 
misconduct; 

(4)  The  amount  of  money  or  the  value 
of  the  property,  services,  or  benefit 
falsely  daimed; 

(5)  The  value  of  the  Government's 
actual  loss  as  a  residt  of  the  misconduct, 
including  foreseeable  consequential 
damages  and  the  cost  of  investigation; 

(6)  The  relationship  of  the  amount 
imposed  as  civil  penalties  to  the  amount 
of  the  Government's  loss; 

(7)  The  potential  or  actual  impact  of 
the  misconduct  upon  national  defense, 
public  health  or  safety,  or  poblic 
confidence  in  the  management  of 
Government  programs  and  operations, 
including  particularly  the  impact  on  the 
intended  beneficiaries  of  such  programs: 

(8)  Whether  die  defendant  has 
engaged  in  a  pattern  of  the  same  or 
.similar  misconduct; 

(9)  Whether  the  defendant  attempted 
to  conceal  the  misconduct; 

(10)  The  degree  to  which  the 
defendant  has  involved  others  in  the 
misconduct  m*  in  concealing  it; 

(11)  Where  the  misconduct  of 
employees  or  agents  is  imputed  to  the 
defendant,  the  extent  to  which  the 
defendant's  practices  fostered  or 
attempted  to  preclude  the  misconduct; 


(12)  Whedier  the  defendant 
cooperated  in  or  obstructed  an 
investigation  of  the  misconduct; 

(13)  Whether  the  defendant  assisted 
in  identifying  and  prosecuting  other 
wrongdoers; 

(14)  The  complexity  of  the  program  or 
transaction,  and  the  degree  of  the 
defendant's  sophistication  with  respect 
to  it,  including  the  extent  of  the 
defendant's  prior  participation  in  the 
program  or.in  similar  transactions; 

(15)  Whether  the  defendant  has  been 
found,  in  any  ctiminaL  civiL  or 
administrative  proceeding,  to  have 
engaged  in  similar  misconduct  or  to 
have  dealt  dishonestly  with  the 
Government  of  the  United  States  or  of  a 

.  State,  directly  or  indirecUy:  and 

(16)  The  need  to  deter  the  defendant 
and  others  from  engaging  in  the  same  or 
similar  miscomkicL 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  AL}  or  the 
authority  head  from  considering  any 
other  factors  that  in  any  given  case  may 
mitigate  or  aggrmrate  the  offense  for 
which  penalties  and  assessments  are 
imposed. 

§28.63    LocaHen  of  a  hearing. 

(a)  The  hearing  may  be  held — 

(1)  In  any  judicial  district  of  the 
United  States  in  which  the  deiiendant 
resides  or  transacts  business; 

(2)  In  any  judicial  district  of  the 
United  States  in  which  the  claim  or 
statement  in  issue  was  made;  or 

(3)  In  such  other  place  as  may  be 
agreed  upon  by  the  defendant  and  the 
ALJ. 

(b)  Each  party  shaD  have  the 
opportunity  to  present  ai^gument  with 
respect  to  the  location  of  the  bearing. 

(c)  The  hearing  shall  be  held  at  the 
place  and  at  the  time  ordered  by  the 
ALJ. 


S  28.65 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  at  the 
hearing  shall  be  given  orally  by 
witnesses  under  oath  or  affirmation. 

(b)  At  the  discretion  of  the  AL|. 
testimony  may  be  admitted  in  tfaie  fona 
of  a  written  statement  or  d^osition. 
Any  written  statement  admitted  must  be 
provided  to  all  other  parties  along  with 
the  last  known  address  of  the  witness, 
in  a  manner  which  allows  sufficient  time 
for  other  parties  to  subpoena  the 
witness  for  cross-examinaticHi  at  the 
hearing.  Prior  written  statements  of 
witnesses  proposed  to  testify  at  the 
heuiiiig  and  deposition  tranacripts  shall 
be  exchanged  as  provided  in  8  28.43(a). 

(c)  The  ALJ  shaD  exercise  reasonable 
control  over  die  mode  and  order  of 


interrogating  witnesses  and  presenting 
evidence  so  as  to — 

(1)  Make  the  interrogation  and 
presentation  effective  for  the 
ascertainment  of  the  truth. 

(2)  Avoid  needless  consumption  of 
time,  and 

(3)  Protect  witnesses  from  harassment 
or  undue  embarrassment 

(d)  The  ALJ  shall  permit  the  parties  to 
conduct  such  cross-examination  as  may 
be  required  for  a  full  and  true  disclosure 
of  the  facts. 

(e)  At  the  discretion  of  the  AL).  a 
witness  may  be  cross-examined  on 
matters  relevant  to  the  proceeding 
without  regard  to  the  scope  of  his  or  her 
direct  examination.  To  the  extent 
permitted  by  die  ALJ,  cross-examination 
on  matters  outside  the  scope  of  direct 
examination  shaD  be  conducted  in  the 
manner  of  direct  examination  and  may 
proceed  by  leading  questions  only  if  the 
witness  is  a  hostile  witness,  an  adverse 
party,  or  a  witness  identified  with  an 
adverse  party. 

(f)  Upon  motion  of  any  party,  the  ALJ 
shall  order  witnesses  excluded  so  that   • 
they  cannot  hear  the  testimony  (Mother 
witnesses.  This  rule  does  not  authorize 
exclusion  of— 

(1)  A  party  who  is  an  individual; 

(2)  In  the  case  of  a  party  that  is  not  an 
individual,  an  officer  or  employee  of  the 
party  appearing  for  the  entity  pro  se  or 
designated  by  the  party's 
representatives;  or 

(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  employed  by  the  Government 
engaged  in  assisting  the  representative 
for  the  Government 

S28y67    EvManee. 

(a)  The  ALJ  shall  determine  the 
admissibility  of  evidence. 

(b)  Except  as  provided  in  this  part,  the 
ALJ  shall  not  be  bound  by  the  Federal 
Rules  of  Evidence.  However,  the  AL) 
may  apply  the  Federal  Rules  of 
Evidence  where  appropriate,  e.g..  to 
exclude  unreliable  evidence. 

(c)  The  AL)  shall  exclude  irrelevaitf 
and  immaterial  evidence. 

(d)  Although  relevant  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  (rf  the 
issues,  or  by  considerations  of  undae 
delay  or  needless  presentation  of 
cumulative  evidence. 

(e)  Although  relevant  evidence  may 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(f)  Evidence  concerning  offers  of 
compromise  or  settlement  shall  be 
inadmissible  to  the  extent  provided  in 
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Rule  408  ^f  the  Federal  Rules  of 
Evidence. 

(g)  The  AL]  shall  pennit  the  parties  to 
«introduce  tebuttal  witnesses  and 
evidence. 

(h)  All  documents  and  other  evidence 
offered  oij  taken  for  the  record  shall  be 
open  to  examination  by  all  parties, 
unless  pthirwise  ordered  by  the  ALJ  in 
accordant  with  S  28.47. 

§28.69    -riibrMwrd. 

(a)  The  Ihearing  will  be  recorded  and 
transcribed-  Transcripts  may  be 
obtained  fi^llowing  the  hearii^  from  the 
AL]  at  a  diist  not  to  exceed  the  actual 
cost  of  du^cation. 

(b)  The  ttanscript  of  testimony, 
exhibits  aiid  other  evidence  admitted  at 
the  hearing  and  all  papers  and  requests 
filed  in  th^i proceeding  constitute  the 
record  for  the  decision  by  the  ALJ  and 
the  authority  head. 

(c)  The  record  may  be  inspected  and 
copied  (up^n  payment  of  a  reasonable 
fee)  by  an^ne.  unless  otherwise 
ordered  byithe  ALJ  in  accordance  with 

S2a47.   I 

§28.71    P^t-hMring  briefs. 

The  ALjhnay  require  the  parties  to  file 
post-hearing  briefs.  In  any  event,  any 
party  majij  file  a  post-hearing  brief.  The 
ALJ  shall  fibc  the  time  for  filing  post- 
hearing  briefs,  not  to  exceed  60  days 
from  the  date  the  parties  receive  the 
transcript  of  the  hearing  or.  if 
applicable,  the  stipulated  record.  Briefs 
may  be  aoqompanied  by  proposed 
findings  o^fact  and  conclusions  of  law. 
The  ALJ  m8y  permit  the  parties  to  file 
reply  briefo. 

§28.73    In^aldeciaioii. 

(a)  The  Alj  shall  issue  an  initial 
decision  bjajsed  only  on  the  record, 
which  sha|^  contain  findings  of  fact, 
conclusions  of  law,  and  the  amount  of 
any  penalties  and  assessments  imposed. 

(b)  The  fihdings  of  fact  shaU  include  a 
finding  on  each  of  the  following  issues: 

(1)  Whether  the  claims  or  statements 
identified  la  the  complaint,  or  any 
portions  thereof,  violate  §  2a5; 

(2)  If  thei  person  is  liable  for  penalties 
or  assessments,  the  appropriate  amount 
of  any  suc|^  penalties  or  assessments 
considering  any  mitigating  or 
aggravating  factors  that  he  or  she  finds 
in  the  case,  such  as  those  described  in 

S  2&61. 

(c)  The  ALJ  shaU  promptly  serve  the 
initial  deciklon  on  all  parties  within  90 
days  after  the  time  for  submission  of 
post-hearing  briefs  and  reply  briefs  {if 
permitted)  has  expired.  The  ALJ  shall  at 
the  same  time  serve  all  parties  with  a 
statement  djescribuig  the  right  of  any 
defendant  determined  to  be  liable  for  a 


civil  penalty  or  assessment  to  file  a 
motion  for  reconsideration  with  the  ALJ 
or  a  notice  of  appeal  with  the  authority 
head.  If  the  ALJ  fails  to  meet  the 
deadline  contained  in  this  paragraph,  he 
or  she  shall  notify  the  parties  of  the 
reason  for  the  delay  and  shall  set  a  new 
deadline. 

(d)  Unless  the  initial  decision  of  the 
ALJ  is  timely  appealed  to  the  authority 
head,  or  a  motion  for  reconsideration  of 
the  initial  decision  is  timely  filed,  the 
initial  decision  shall  constitute  the  final 
decision  of  the  authority  head  and  be 
final  and  binding  on  the  parties  30  days 
after  it  is  issued  by  the  ALJ. 

§28.75    ReconsMera MonollnWMdecMon. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  any  party  may  file  a 
motion  for  ceconsideration  of  the  initial 
decision  within  20  days  of  receipt  of  the 
initial  decision.  If  service  was  made  by 
mail  receipt  will  be  presumed  to  be  five 
days  from  the  date  of  mailing  in  the 
absence  of  contrary  proof. 

(b)  Every  such  motion  must  set  forth 
the  matters  claims  to  have  been 
erroneously  decided  and  the  nature  of 
the  alleged  errors.  Such  motion  shaO  be 
accompanied  by  a  supporting  brief.  The 
discovery  of  additional  material 
evidence  and  a  demonstration  of 
reasonable  groonds  for  the  failure  to 
present  such  evidence  at  the  hearing 
may  be  a  basis  for  sudi  motion. 

(c)  Responses  to  such  motions  shall  be 
allowed  only  upon  request  of  the  ALJ. 

(d)  No  party  may  file  a  motion  for 
reconsideration  of  an  initial  decision 
that  has  l>een  revised  in  response  to  a 
previous  motion  for  reconsideration. 

(e)  The  ALJ  may  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuiM  a  revising  initial  decision. 

(f)  If  the  ALJ  denies  a  motion  for 
reconsideration,  the  initial  decision  shall 
constitute  the  final  decision  of  the 
authority  head  and  shall  be  final  and 
binding  on  the  parties  30  days  after  the 
ALJ  denies  the  motion,  unless  the  initial 
decision  is  timely  appealed  to  the 
authority  head  in  accordance  with 
§28.77. 

(g)  If  the  ALJ  issues  a  revised  initial 
decision,  that  decision  shall  constitute 
the  final  decision  of  the  authority  head 
and  shall  be  final  and  binding  on  the 
parties  30  days  after  it  is  issued,  unless 
it  is  timely  appealed  to  the  authority 
head  in  accordance  with  §  28.77. 

§28.77   Appeal  to Mithortty  head. 

(a)  Any  defendant  who  has  filed  a 
timely  answer  and  who  is  determined  in 
an  initial  decision  to  be  liable  for  a  civil 
penalty  or  assessment  may  appeal  the 
initial  decision  to  the  authority  head  by 
filing  a  notice  of  appeal  with  the 


authority  head  in  accordance  «vith  this 
section. 

(b)(1)  A  notice  of  appeal  may  be  filed 
at  any  time  within  30  days  after  tiie  ALJ 
issues  an  initial  decision.  However,  if 
another  party  files  a  motion  for 
reconsideration  under  §  28.75, 
consideration  of  the  appeal  shall  be 
stayed  automatically  pending  resolution 
of  the  motion  for  recpnsideration. 

(2)  If  a  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  may  be 
filed  within  30  days  after  die  AL)  denies 
the  motion  or  issues  a  revised  initial 
decision,  whichever  applies. 

(3)  The  authority  head  may  extend  the 
initial  30-day  period  for  an  additional  30 
days  if  Uie  defendant  files  with  the 
authority  head  a  request  for  an 
extension  within  the  initial  30-day 
period  and  shows  good  cause. 

(c)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  authority  head 
and  the  time  for  filing  motions  for 
reconsideration  under  §  28.75  has 
expired,  the  ALJ  shall  forward  Uie 
record  of  the  proceeding  to  the  authority 
head. 

(d)  A  notice  of  appeal  shall  be 
accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions. 

(e)  The  representative  for  the 
Government  may  file  a  brief  in 
opposition  to  exceptions  within  30  days 
of  receiving  the  notice  of  appeal  and 
accompanying  ^rief. 

(f)  There  is  no  right  to  appear 
personally  Wfore  the  authority  head. 

(g)  There  is  no  right  to  appeal  any 
interlocutory  ruling  by  the  ALJ. 

(h)  In  reviewing  the  initial  decision, 
the  authority  head  shall  not  consider 
any  objection  that  was  not  raised  before 
the  ALJ  unless  a  demonstration  is  made 
of  exfraordinary  circumstances  causing 
the  failure  to  raise  the  objection. 

(i)  If  any  party  demonstrates  to  the 
satisfaction  of  the  authority  head  that 
additional  evidence  not  presented  at 
such  hearing  is  material  and  that  there 
were  reasonable  grounds  for  the  failure 
to  present  such  evidence  at  such 
hearing,  the  authority  head  shall  remand 
the  matter  to  the  ALJ  for  consideration 
of  such  additional  evidence. 

(j)  The  autiiority  head  may  affirm, 
reduce,  reverse,  compromise,  remand,  or 
settle  any  penalty  or  assessment 
determined  by  the  ALJ  in  any  initial 
decision. 

(k)  The  authority  head  shall  promptiy 
serve  each  party  to  the  appeal  with  a 
copy  of  the  decision  of  the  authority 
head  and  a  statement  describing  the 
right  of  any  person  determined  to  be 
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liable  for  a  penalty  or  assessment  to 
seek  judicial  review. 

(1)  Unless  a  petition  for  review  is  filed 
as  provided  in  31  U.S.C.  3805  after  a 
defendant  has  exhausted  all 
administrative  remedies  under  the  part 
and  within  60  days  after  the  date  on 
which  the  authority  head  serves  the 
defendant  with  a  copy  of  the  authority 
head's  decision,  a  determination  that  a 
defendant  is  liable  under  S  28.5  is  final 
and  is  not  subject  to  judicial  review. 

§2t.79    Stays  ontored  by  ItM  Department 
of. 


If  at  any  time  the  Attorney  General  of 
the  United  States  or  an  Assistant 
Attorney  General  designated  by  the 
Attorney  General  transmits  to  the 
authority  head  a  written  finding  that 
continuation  of  the  administrative 
process  described  in  this  part  with 
respect  to  a  claim  or  statement  may 
adversely  affect  any  pending  or 
potential  criminal  or  civil  action  related 
to  the  claim  or  statement,  the  authority 
head  shall  stay  the  process  immediately. 
The  authority  head  may  order  the 
process  resumed  only  upon  receipt  of 
the  written  authorization  of  the  Attorney 
General.  ' 

§  2841    Stay  pending  appaaL 

(a)  An  initial  decision  is  stayed 
automatically  pending  disposition  of  a 
motion  for  reconsideration  or  of  an 
appeal  to  the  authority  head. 

(b)  No  administrative  stay  is  available 
following  a  final  decision  of  the 
authority  head.  I 


92S.S3 

Section  3805  of  title  31,  United  States 
Code,  authorizes  judicial  review  by  an 
appropriate  United  States  District  Court 


of  a  final  decision  of  the  authority  head 
imposing  penalties  or  assessments 
under  this  part,  and  specifies  the 
procediu'es  for  judicial  review. 

§28.S5   ColectionofcivNpanaNiaaand 

Sections  3806  and  3806(b)  of  title  31. 
United  States  Code,  authorize  actions 
for  collection  of  civil  penalties  and 
assessments  imposed  imder  this  part 
and  specify  the  procedures  for  collection 
actions. 

§28.87    RigMtoadminlstrativaoffsaL 

The  amotmt  of  any  penalty  or 
assessment  which  has  become  final,  or 
for  which  a  judgment  has  been  entered 
under  §  28.83  or  §  28.85,  or  any  amount 
agreed  upon  in  a  compromise  or 
settlement  under  §  28.91.  maybe 
collected  by  administrative  offset  imder 
31  U.S.C.  3716,  except  that  an 
administrative  offset  may  not  be  made 
under  this  subsection  against  a  refund  of 
an  overpayment  of  Federal  taxes  then  or 
later  owing  by  the  United  States  to  the 
defendant. 

§28.89    Deposit  in  Traasury  Of  United 
States. 

All  amounts  collected  as  a  result  of 
actions  taken  under  this  part  shall, 
except  as  provided  in  31  U.S.C.  3806(g), 
be  deposited  as  miscellaneous  receipts 
in  the  Treasury  of  the  United  States. 

§  28.91    Compromisa  or  sattlawant 

(a)  Parties  may  make  offers  of 
compromise  or  settlement  at  any  time. 

(b)  The  reviewing  official  has  the 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  reviewing 
official  is  permitted  to  issue  a  complaint 


and  before  the  date  on  which  the  ALJ 
issues  an  initial  decision. 

(c)  The  authority  head  has  exclusive 
authority  to  compromise  or  settle  a  case  ' 
under  this  part  at  any  time  after  the  date 
on  which  the  ALJ  issues  an  initial 
decision,  except  during  the  pendency  of 
any  review  under  {  28.83  or  during  the 
pendency  of  any  action  to  collect 
penalties  and  assessments  under 

5  28.85. 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  during  the 
pendency  of  any  review  under  8  28.83  or 
of  any  action  to  recover  penalties  and 
assessments  under  31  U.S.C.  3806. 

(e)  The  investigating  official  may 
recommend  settlement  terms  to  the 
reviewing  official,  the  authority  head,  or 
the  Attorney  General,  as  appropriate. 
The  reviewing  official  may  recommend 
settlement  terms  to  the  authority  head, 
or  the  Attorney  General,  as  appropriate. 

(f)  Any  compromise  or  settlement 
must  be  in  writing. 

§28.93    Umitationa. 

(a)  The  notice  of  hearing  with  respect 
to  a  claim  or  statement  must  be  served 
in  the  manner  specified  in  {  28.15  within 

6  years  after  the  date  on  which  the  claim 
or  statement  is  made. 

(b)  If  the  defendant  fails  to  file  a 
timely  answer,  service  of  a  notice  under 
§  28.19(b)  shall  be  regarded  as  a  notice 
of  hearing  for  purposes  of  this  section. 

(c)  Hie  statute  of  limitations  may  be 
extended  by  agreement  of  the  parties. 

Dated:  June  16, 1988. 
Samuel  R.  Pierce,  )r.. 
Secretary. 
[FR  Doc.  88-14393  Filed  6-23-88: 8:45  am] 
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NOTICES 

Agency  inf<»hnation  collection  activities  under  0MB  review, 
24108 

Agency  km 

NOTICES 

Grante  and 
Minority 


Toxic  SubstancM  and  DIsmm*  Regiatry 

( imperative  agreements;  availability,  etc: 
Ifealth  Professions  Schools  Association.  21148 


I  |Maric«ting  Service 
clers;  expenses  and  rates  of  assessment,  24017 


A{ 

RULES 

Marketing! 

PROPOSED  H|^^_ 

CucuaUiets^  $urapeui  seedless,  24070 

Agricuiturej  t>epartnMnt 

See  Agricultiiral  Marketii^  Service;  Animal  and  PImU 
Health  Inspection  Service:  Economic  Research  Service; 
Federal  Crop  Insurance  Corpwation;  Forego 
Agriculljiral  Service;  Forest  Service:  Soil  Conservatkn 

Servicd 

Animal  and!  Plant  Health  Inspection  Service 

NOTICES        ! ; 

Bnvironmenit^  statements;  availability,  etc.: 
Geneticaai  engineered  irfants:  ffehf  test  permits— 

Tomatd,l24108-2411O 

(3  docutsents) 

Centers 

NOTICES 

Grants  and  i  ooperative  agremnents;  availability,  etc.: 
Minority  Health  Professions  Schods  Association,  24149 

Coast  Guarli 

PROPOSED  RM&ES 
Drawbridge!  Operations: 

North  CaiHilina,  24102 
NOTICES  ; 

Meetings:      I 

Towing  Si  iiety  Advisory  Committee,  24164,  24165 
(2  documents] 

Commerce  Department 

See  also  FoMign-Trade  Zones  Board;  faitematlonat  Thide 
Administration;  National  Oceanic  and  Atmospheric 
Administration;  National  Technical  biformation  Service 

NOTICES 

Agency  information  collection  activities  under  OMBrwivw, 
24113 

Committee  for  the  Implementation  of  Textile  Agreementa 

NOTICES 

Ck)tton,  wool,  and  man-made  textiles: 
Uruguay,  ail21 

Customs  SMvlee 

RULES 

Oi^nizatioi  i  and  functions;  field  organization,  ports  o>f 
entry, «(;.: 
Chicago,  I  [jet  aL.  24050 
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See  also  Navy  DepartniMii         '■> 
RULES 

State  and  local  govetmneat  audits. 

NOTICES 

Agency  information  collection  activities  ondtor  OMB  review, 

24121 
Meetings: 
Electron  Devices  Advisory  Group,  24121 


EC 

NOTICES 

Natural  gas  exportation  and  impertatioH. 
Amalgamated  Pipeline  Co..  24123 
C^KALB  Petroleum  Corp..  24123 


Economic  Reaearati  I 

NOTICES 

Meetings: 
National  Agricultural  Cost  of  Production  Standards 
Review  Board,  24111 

Education  Department 

RULES 

Special  education  iuid  rehabilitation  services: 
National  Institute  on  Disability  ^d  Rehabilitation 
Research;  field-initiated  research  proiects,  M244 

PROPOSED  RULES 

Special  education  and  rehabilitatiQn  services; 
State  vocational  rehabilitaticm  services  program  and  State 
independent  hving  r^abiMtatioo  services  pnmm, 
24175 

'  '  • 

Employment  Standard*  AdmMalratton 

See  Wage  and  Hour  DivisioD 

Energy  Department 

See  alao  RooaoBMC.Regulatoiy  AdniMttratioo;  Energy 
Research  Office;  Federal  Energy  Regidatocy 
Commission;  Hearings  and  Apfieals  Office,  Energy 
Department 

RULES 

Acquisition  regulations: 

Management  and  operating  ccmtractor  purdnsiiML  24224 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etcu 
University  of  Texas*  24122 

Energy  Research  Office 

NOTICES 

Grants;  availability,  etc.: 
Special  research  program.  24123 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  cononodities; 

Methyl  2-(4-isopropyt-4-fliediyl-5-oxo-2-imidaiofin-2-ylH> 
toluate  and  methyl  6-(4-isq)ropyl-4-methyI-5-oxo-2- 
iinidazolin-2-yl)-Ri-toluate,  24000 
Toxic  substances: 
Polychlorinated  blphen^JPCBs) — 
Exclusions,  exemptions,  and  use  authorizatioa*.  24206 
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NOTICES  ^ 

Heaith  risk  assessment;  guidielinfis,  etc.: 

2,3,7,8-tetrachlorodiben26-p-didxin  t2.3.7;8-TCppj.  24141 
Meetings: 

Science  Advisory  Board,  24141,  24142'        ' 
(3  documents) 
Pesticides;  emergency  exemptions,  etc.: 

Bifenthrin,  24142 
Toxic  and  hazardous  substances  control: 

Premanufacture  notices  receipts,  24143 

Export  Administration 

See  International  Trade  Administration 

FamNy  Support  Administration 
Nonccs 

Organization,  functions,  and  authority  deiegation8..24t90 

FOderal  Aviatton  Administration 

PROPOSED  fMJlfS 

Airmen  certification,  eta:  ^  '     . 

Pilot  and  flight  instructor,  pilot  school,  and  ground-  - 
instructor  certification;  regulatory  review.  24178 

Fedarai  Crop  insurance  Corporation 
nULES  „  . 

Administrative  regulations:       vi":   ;j.'- -. 
Agency  sales  and  service  contract;  approval  standards, 
24011 


Federal  Deposit  insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  24109  j- 

(2  documents)        '.  ' '.    "         ~  | 

Federai  Energy  Regulatory  Commission 

RULES 

Independent  Offices  Approriations  Act;  Hling  fees,  24057 

PROPOSED  RULES  ] 

Electric  utilities  (Federal  Power  Act)r 

Accounting  for  phase-in  plans,  24096 
Public  Utility  Regulatory  Policies  Act: 

Small  power  production  and  cogenerating  facilities,  24099 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Canal  Electric  Co.  et  al.,  24123 

Florida  Gas  Transmission  Co.  et  al.,  24125 

M&M/Mars,  Ina.  et  al.,  24126 
Meetings;  Sunshine  Act  24167 
Natural  gas  certificate  filings: 

Ken  Gas  Co.  et  al.,  24127 
Natural  Gas  Policy  Act: 

Self-implementing  transactions.  24129 
Preliminary  permits  surrender: 

American  Hydro  Power  Co.  et  al.,  24134 
Applications,  hearings,  determinations,  etc.: 

Questar  Pipeline  Co.,  24134 

Texas  Eastern  Transmission  Corp.,  24135 

Williams  Natural  Gas  Co.,  24135 

Federai  Home  Loan  Banic  Board      i 

NOTICES 

Applications,  hearings,  determinations,  etc.:     . 
Fajardo  Federal  Savings  Bank,  24147 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  24147,  24148 
(2  documents). 


Federai  Reserve  System 

PROPOSED  RULES 

Availability  of  funids  and  collection  of  checks  (Regulation 

QO:    :.-_... - ,  ■ 

Issuance  of  teller's  checks.  24093 
NOTICES 
Expedited  Funds  Availability  Act:  implementation: 

Check  services;  fees  and  deadlines,  .24148 

Food  and  Drug  Administration 

NOTN^S 

Medical  devices;  premari(et  approval:  •^^. '  •;-rt  ^ 

Airlens  (Arfocon  A)  Rigid  Gas  Permeable  Contact  Lens, 

24151 
Tandem-E  AFP  Immunoenzymetric  Assay,  24152 

Foreign  Agricultural  Service 

NOTICES 

Import  quotas  and  fees: 
Condensed  milk  from  Denmark;  country  of  origin  quota 
adjustment,  24111 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  heatings,  determinations,  etc.:  - 

Illinois — 
Maytag  Home  Applicance  Assembly  Plants.  24114 

Forest  Service 

NOTICES  .     ■  ■-.-.; 

Land  and  jurisdiction  transfers,  etc.: 
Lucky  Peak  Lake  Project.  ID,  24112  : 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry; 
Centers  for  Disease  Control;  Family  Support 
Administration;  Food  and  Drug  Administration;  Health 
.    .  Care  Financing  Administration 

Heaitli  Care  Financing  Administration 

PROPOSED  RULES 

Medicaid: 
Personal  care  services.  24103 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Decisions  and  orders,  24136 

Housing  and  Url>an  Development  Department 

RULES 

Fair  Housing:  complaint  processing,  24184 

Interior  Department 

See  Land  Management  Bureau:  Surface  Mining  Reclamation 
and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Income  of  foreign  governments  and  international 
organizations.  24060 
PROPOSED  RULES 

Income  taxes: 
Income  of  foreign  governments  and  international 
organizations;  cross-reference.  24100 
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Trad*  Adnrintetration 

NOTICES     [I 

Antidumpi^: 
ElectrolMic  manganese  dioxide  fron^- 
Greede,  24114 
Irelanfi  24115 
Japani  ^116 
Applications,  hearings,  determinations,  eta: 
NationaljBuieau  of  Standards  et  aU  24117 
Veteranld  Administration  Medical  Center  et  al..  24117 


Intamational  Tirade  Commission 
Noncss    ' 

Import  investigations: 
ratrUe  nibber  from  Japan.  241$|l 


intsrslats!  Commerce  Commission 

NOTICES 

Railroad  Operation,  acquisition,  constmction,  etc.: 

Southern'  Railway  Co.  et  a!..  24155 
Railroad  sjervices  abandonment: 

CSX  lYa^sportation.  Inc^  24155 

Justice  Oe^NHUnent 

NOTICES 

Agertcy  information  collection  activities  under  OMB  review, 
24155) 


See  also  Wage  and  Hour  Division 

NOTICES 

Committees:  establishment,  renewal,  termination,  etc.: 

Shipyard]  Employment  Standards  Advisory  Conunittee, 
24lii 

Workfoili^  Quality  and  Labor  Maricet  Efficiency 
.  Conunission.  24155 

Land  MiNi^ilBement  Bureau 
NOTicn    r' 

Environmsatal  statements/resource  management  plans,  etc.; 

Bishop  Resource  Area,  Bakersfield  District.  CA.  24153 
Fire  management;  Spokane  District.  WA.  24154 
Realty  acqpnsf  sales,  leases,  etc.:  . 

Arizona^  24154 
Withdrawal  and  reservation  of  lands: 

California;  correction.  24171 

Legal  Sertiees  Corporation 

NOTICES 

Grants;  aviajilabihty.  etc.: 
Law  schuol  dvil  clinical  programs,  24156 

Maritime  Administration 

Nonccs 

Initial  inv^i^tory  of  U.S.-nag  launch  barges,  24165    - 

Nationai  Boonomie  CommissiOQ 

NOTICES 

Meetings,  ^157 

National  institute  for  Occupational  Safety  and  Health 

S^e  Centei^  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  program^^  ■ 
New  Jersey,  24118 


Meetings: 

Pacific  Fishery  Management  Council.  24119 
Permits: 

Foreign  fishing,  24119 

National  Technical  Infomwtion  Service 

NOTICES 

Inventions,  Government-owned:  availability  for  licensing. 
24120 

Navy  Department 
NorncES 

Environmental  statements;  availability,  etc.: 
Naval  Air  Station.  Patuxent  River.  MD  (EMPRESS  I). 
24122 

Nuclear  Regulatory  Commission 

RtHfS 

Production  and  utilizati<»  facilities;  domestic  licensing: 
Decommissioning  nuclear  facilities,  24018 

PROPOSED  RULES 

Fee  schedules,  24077 

NOTICES 

Meetings: 

Reactor  Safeguards  Advisory  Committee,  24157 
Applications,  hearings,  determinations,  etc~' 

Carolina  Power  ft  Light  Co.,  24157 

Joslin  Diabetes  Center,  Inc..  24158 

Public  Service  Co.  of  Colorado.  24160 

Personnel  Management  Offioe    . 

RULES 

Physicians  comparability  allowances.  24011 
Postal  Service 

,  RULES  ..■*.'.• 

International  Mail  Manual: 
Miscellaneous  amendments.  24068 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry; 
Centers  for  Disease  Control;  Food  and  Drug 
Administration 

Railroad  Retirement  Board 

NOTICES 

Meetings:  Sunshine  Act.  24160 
Securities  snd  Exchange  Commission 

NOTICES 

Self-regulatory  organizations:  proposed  rule  changes: 

CUcago  Board  Options  Exchange,  Inc.  24160 
Self-regulatoiy  organizations;  unlisted  trading  privileges: 

Cincinnati  Stock  Exchange,  InCn  24161 

Philadelphia  Stock  Exchange,  Inc  24162 
(2  documents) 
Applications,  hearings,  determinations,  etc.: 

Guild  Gold  Fund,  24163 

MassMutual  Equity  Investors  Trust,  24163 

SmaH  Business  Administration 

NOTICES 

Meetings;  regional  advisory  councils: 

Hawaii,  24164 

Maryland.  24164 


VI 


Ptdwri  Jtegbter  /  Vol/SSrlfOriSrf Mn«ll^]tn«  27. 1968  /  Contoite 


SoN  ConMTvation  Service  I 

NOTICES  ' 

Environmental  statements:  availability,  etc.: 
Ahoa  Bellstone,  HI,  24113 

.   !.  ■      ■ 
Surface  HMng  Redamalion  and  EwfOrcewient  Office 

PHOKMEO  RULES 

Permits  and  coal  exploratian  systems: 
Application  fee  collection,  etc.,  24101 

Tennessee  VaUey  Authority  I 

NOTICES  , 

Meetings;  Sunshine  Act  24160  I 

Textile  Agreements  Imptementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements  , 


Toxic  Substances  and  Mseass  RegMry  Agency 

See  Agency  for  Toxic  Substances  andDisease  Registry 

Transportation  Department 

See  also  Coast  Guard:  Federal  Aviation  Administration: 
Maritime  Administration  \ 

NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Emerald  Tours,  Ltd.,  et  al.,  24164 
Renown  Aviation,  Inc.,  24164 


Treasury  Department 

See  Customs  Service:  Internal  Revenue  Service 


Veterana  Admbilatration 

raOaOSED  RULES 

Acquisition  regulations,  24106 


Wage  and  Hour  DIvieion 

RUIES 

Labor  standards  on  projects  or  productions  assisted  by 

grants  firom  National  Endowment  fbr  the  Arts  and 

KoBianities 
Correction.  24171 


Separate  Parte  In  This  Issue 

Part  II 

Department  of  Education,  24176 
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in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rulett  and  Regulations 


This  secti^  of  the  FEDERAL  REGISTER 
contains  r«i|ui8tory  documents  having 
general  am^KcabiNty  and  legal  effect,  most 
of  which  Me  keyed  to  and  codified  in 
the  Code  ibf  Federal  Regulations,  which  Is 
pubUshed  iMer  50  titles  pursuant  to  44 
U.S.C.  15^0. 

The  Code iDt  Federal  Regulations  is  sold 
by  the  Stneiinlendent  of  Documents. 
Prices  ofjtew  books  are  listed  in  the 
ftst  FEDERAL  REGISTER  issue  of  each 


=n 


OFFICE  Of  PERSONNEL 
MANAGEMENT 

5CFRPa||595 

Phy^darU  Comparability  Allowances 

AOCNCV:  Office  of  Personnel 

Managemmt. 

action:  Flaal  rule. 


SUMMARY^  irhc  Omt»  of  Personnel 
Managemf^t  is  adopting  as  final  its 
interim  retaliations  on  Physicians 
Comparablity  Allowances  (PCA).  The 
interim  regulations  were  issued  to 
comply  wfii  the  revisions  in  the  Federal 
Physician^  jComparabiUty  AUowancca 
Amendmfliits  of  1867  (Pub.  L 100-140). 
The  law  extended  the  PCA  authority  fin- 
threfryeaiib  to  September  saioga 
Physidani  MSompanbility  Allowances 
are  paid  t^jphysicians  in  certain 
situationsiwhere  an  agency  is 
expMiencug  recruitoent  «iid  retention 
problems.jlhtf  interim  regulations 
increased  itfie  maximum  allowances  and 
extended  the  criteria  used  to  determine 
a  physician's  allowance  category  to 
inchide  cet^in  service  as  a  physician  in 
the  VeterdAs  Administration  or  as  a 
medical  p0icer  in  the  Commissioned 
Corps  of  the  Public  Health  Service.  In 
addition,  the  interim  regulations 
incraaaednie  time  period  for  review  of 
ag^cy  pOi  program  plans  boaji  IS 
calendar,  44y«  to  45  calendar  days. 
CFFCctivajtiAn:  July  27. 198a 
Hm  fvmMm  w^wam  ww  cqm»cr. 
JoAnn  Pei  -  Hi,  (202)  632-7184. 
sumnw  i  TANV  wroi—ATlOll.  Interim 
regulation  I  hanges  to  the  Fhysidflaiis 
Comparam  ity  Allowances  program 
were  publkhed  and  made  effective  on 
March  14. 11 968  (53  PR  8141).  The  public 
comment  ] » iriod  ended  May  13. 1968. 
Two  writt  r  I  comments  were  received — 
one  suppo  rfed  OPM's  revised 
regulation  i  and  the  other  qtiestioned 
why  the  ti  I  e  period  for  review  of  PCA 
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program  plans  increased  from  IS  to  4S 
days.  OMB's  efforts  to  improve 
management  of  PCA  programs 
Goveminent-wide  require  more  time  for 
careful  review  of  agency  plans. 
Therefore,  the  review  time  was 
extended.  The  interim  rules  are  being 
adopted  as  final  without  change. 

E.0. 12291.  Federal  ReguUtion 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  are  changes  which  will 
affect  only  employees  of  the  Federal 
Government. 

List  of  Subjects  in  5  CFR  Part  595 

Government  employees.  Health 
professions  and  wages. 
U.S.  Office  of  Personnel  Management. 
Constance  Hotter. 
Dieector. 

Accordingly.  OPM  adopts  as  final  its 
interim  regulations  under  S  CFR  Part  695 
published  on  March  14. 1988.  at  53  FR 
8141. 

[FR  Doc.  88-143^.£Ied  0-24-68;  8:45  am] 


DEPARTMENT  OF  AGRICULTURE 

Fadaral  Crop  Inauranca  Corporation 

7CFR  Part  400 

[Docket  No.  S470S] 

Ganaral  Adminialrativa  Ragdatlona- 
Standarda  for  Approval;  Aoancy  Saiaa 
and  Sarvtoa  Contract 

AOOICV:  Federal.  Cn^  Insurance       .     . 
CoriMvation.  U^A. 

action:  Final  rule. 


r:  The  Federal  Crop  Insurance 
Corporation  (PCIC)  issues  a  new 
Sub|>art  M  in  7  CFR  Part  400  to  contain 
the  Standards  for  Approval;  Agency 
Sales  and  Service  Contract  combining 
thfc  standards  for  financial  approval  (7 
CFR  Part  400.  Subpart  C)  with 
provisions  for  operational  standards, 
effective  with  the  1988  Contract  Year 
beginning  tm  July  1. 1968.  and  for  each 
succeeding  contract  year.  The  intended 
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effect  of  this  rule  is  to  set  forth 
standards  for  financial  approval  and 
provisions  of  operational  standards 
which  must  be  met  in  order  for  a  private 
entity  to  be  eligible  for  an  Agency  Sales 
and  Service  Contract  with  FCIC 

EFFECTIVE  DATE:  July  1. 1988. 

FOR  FURTNei  INFOnMATION  CONTACT: 

Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC.  20250. 
telephone  (202)  447-3325. 

supftneiTAiiv  mFORMATKM:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
estabhshed  for  these  regulations  is 
January  1, 1993. 

John  Marshall,  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-bi^d  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  maricets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperworlc  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibihty 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  bsted  hi  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  1045a 

This  program  is  not  subject  to  the 
provisions  of  Executive  Chder  12372 
whidi  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Sul^Mrt  V.  published  at  48  FR 
^15,  June  24, 1983. 
'  This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
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Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  issues  a  new  Subpart ! 
M  to  7  CFR  Part  400,  to  include  with 
minor  language  changes  those  financial 
standards  now  contained  in  7  CFR  Part 
400,  Subpart  C  and  combine  them  with 
standards  for  operational  approval 
whch  must  be  met  by  persons  wishing  to 
contract  with  FCIC  under  an  Agency 
Sales  and  Service  Contract  FQC  has 
determined  that  the  new  Subpart  M  will 
be  elective  for  the  1989  contract  year 
which  starts  July  1. 1968,  and  for  each 
succeeding  contract  year  thereafter. 

The  provisions  contained  in  7  CFR 
Part  400,  Subpcut  C  the  present 
Standards  for  Approval;  Agency  Sales 
and  Service  Contract  published  on 
September  19. 1986,  at  51 FR  33237.  will 
remain  in  effect  for  the  contract  ending 
June  30, 1988. 7  CFR  Part  400,  Subpart  C 
is  removed  and  reserved,  effective  July 
1, 19e& 

The  contract  will  continue  from  year 
to  year  with  an  annual  renewal  date  of 
July  1  for  each  succeeding  year  unless 
the  Corporation  or  the  Contractor  gives 
at  least  ninety  (90J  days  advance  notice 
in  writing  to  the  other  party  that  the 
contract  is  not  to  be  renewed. 

The  new  contract  to  be  offered, 
effective  July  1, 1988,  for  die  1989  and 
subsequent  contract  years,  incorporates 
requirements  widi  respect  to  electronic 
transmission  and  receiving  of 
information  concerning  the  original 
executed  crop  insurance  documents. 

In  order  to  effectively  adminster  th^ 
electronic  system  requirranents  in 
accordance  with  the  contract 
continuation  provisions  of  i  400.206. 
FQC  provide!  at  least  90  days  advance 
notice  in  writing  to  present  contractors 
that  the  present  contract  for  the  1988 
contract  year  would  not  be  renewed  and 
that  the  new  contract  would  be 
available  on  a  continuing  basis  to  all 
present  contractors  and  other  interested 
private  entities  meeting  the  standards 
and  requirements  set  forth  in  this  Part 

A  notice  was  published  on  Friday, 
October  3a  1987,  in  the  Federal  Register 
at  52  FR  41723.  setting  forth  PCIC's 
intention  not  to  renew  the  present 
contract  under  the  conditions  outlined 
above. 

In  order  for  the  reader  to  refer  to 
financial  standard  approval  provisions 
contained  in  7  CFR,  Subpart  C,  FCIC      , 
herewith  provides  a  re-designation  table 
to  indicate  the  relocation  of  such 
previous  provisions  in  7  CFR  Part  408|) 
Subpart  M:        . 


OM 


7CFRPut400,  SubfmtC 


1400^  AppacaMtty  of  Stwidwdi.. 

i  40028  IMMItonB 

i40a2»C«tHealonafi 
(400.30    NoMcmow    Of 


1 400.31  DsnM  cr  tmriMOon  of 
comrsc^  and  adniMilnOw  rass- 
signmani  of  builnow ...«....»».....« 

§400.32  RmkW  qMlWcalom  for 
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§  400.34  Tom  of  ttw  Contract 

§  400.35  MMnmm  Imol  of  tiMinon... 
§  400.36  Ot)4Bcanlratnumb«ra__ 
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400,    Sub- 
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§400.201 

§400.202 

§400.203 

§400.204 


§400.205 

§400.206 

§400.207 
§400.206 

(•) 
§400.210 


'  Omittsd. 

The  principal  effect  of  the  operational 
standards  for  approval  is  to  provide  for 
the  electronic  transmitting  and  receiving 
of  informatioa  to  and  from  FCIC  with 
respeet  to'the  wigiiial  executed  crop 
insurance  document 

In  addition,  this  rale  adds  fire 
insurance  and  allied  lines  to  the  types  of 
licenses  which  a  (XHitractor's 
representative  may  hold  as  a  current 
license  before  selliog  crop  insurance. 

Each  of  the  present  Agency  Sales  and 
Service  Contractors  iinder  what  is 
referred  to  as  a  Master  Marketing 
Agreement  (MMA)  whose  contracts 
began  on  July  1. 1987.  were  made  aware 
of  FCICs  intention  to  institute  an 
electronic  transmission  and  receiving 
system  and  sufRdent  time  was  provided 
for  other  inivate  entities  sedking  an 
Agency  Sales  and  Servise  Contract  with 
FCIC  to  provide  for  %vA  a  system. 

Under  the  provisioas  of  tiie  Agency 
Sales  and  Service  Contract  the 
contractor  is  required  to  electronically 
transmit  and  receive  information 
relative  to  the  original  executed  at}p 
insurance  document  Before  tran«nitting 
or  receiving  electronic  information,  the 
Contractor's  electronic  system  is  tested 
and  approved  by  FCIC.  Each  Contractor 
must  maintain  the  system,  as  approved, 
durii^  the  tens  of  the  omtract 

This  rule  sets  fordi  the  requirements 
for  operational  approval  of  the 
electronic  transmission  and  receiving 
system  described  above. 

On  Friday.  February  19. 1988,  FQC 
published*a  notice  of  proposed 
rulemaking  in  tiie  Federal  RejjMer,  at  53 
FR  4986,  to  contain  the  Standards  for 
Approval;  Agency  Sales  and  Service 
Contract  combinhig  the  standards  for 
fmanciai  approval  (7  CFR  Part  400. 
Subpart  C)  with  provisions  for 
operational  standards,  effective  with  the 
1969  Contract  Year  beginning  on  Ju^  li 
1966,  and  for  each  succeeding  contract 
year.  The  rule  sets  forth  standards  for 
financial  approval  and  provisions  of 


operational  standards  wrtrich  mmt  be 
met  in  order  for  a  private  entity  to  be 
eligible  for  an  Agency  Sales  and  Service 
Contract  with  FOC 

The  public  was  given  30  6ayt  in  t^ch 
to  submit  written  comments,  data,  and 
opinions  on  die  pnqiosed  rale. 

One  comment  was  received  from  the 
National  Association  of  Crop  Insurance 
AgenU  CTiACIA")  eupportii«  the 
proposed  standards  as  a  means  of 
stroigthening  the  agency  sales  and 
service  delivery  system.  NACIA 
proposed  one  amendment  to  the  rule. 

Another  response  was  received  from 
LongView  Cr^  Insurance  Agency,  Inc. 
(LongView).  presenting  several 
nnnments  dealing  with  specific  portions 
of  the  Standards. 

The  comments,  and  FdCs  responses, 
are  outlined  below  and  are  identified,  in 
the  case  of  LongView's  comineiits.  by 
the  respective  section  of  the  Standaids: 

Section  400.202   Definitions.  * 

1.  "BELL  208B  (or  compatible)  modem" 

This  definition  requires  the  use  of  a 
BELL  2068  (or  compatible  modem)  for 
dial-up,  half  dnphx  4800  or  9800  bits  per 
second  (bpe)  electronic  transmissifm  of  - 
data  witii  respect  to  the  original 
insurance  dorament  LongView 
recommends  tedndng  tliis  requirement 
to  2400  bps  because  diis  is  die  maximum 
speed  accepted  1^  some  Telenet 
communications  lines.  If  reduction  is  not 
possible,  it  was  suggested  that  FCIC 
should  adopt  an  altemative  practice  of 
allowing  companies  to  fwward  diskettes 
to  FCIC  1^  ovnmi^t  mail 

FCIC  Response 

FCIC  appreciates  LongView's  concern 
over  modem  requirements  and  draws 
attentitm  to  f  400Jao(eXl)  which 
provide  diat  *  *  *  The  C(»poration  may 
approve  other  compatible  specifications 
if  accepted  by  die  Corpotatioa  and 
requested  by  the  Contractor  *  *  *"  FQC 
records  indteate  that  Longbow's 
modem  and  su|iport  equipment  are 
installed  and  opBtattve  aJMl  no  record  of 
request  for  change  has  been  noted.  If 
communications  faotiitiee  make 
transmission  at  the  required  qwed 
impossible.  FQC  will  woiik  with  the 
Contractor  to  estaUish  an  effective 
system. 

2.  "3780  Protocol" 

This  defines  the  data  communications 
protocol  (standard)  that  is  a  binary 
synchronous  communications  (BSC). 
International  Business  Systems  (IBM)- 
defined.  byte  controlled  oommunications 
protocol,  using  control  characters  and 
synchronized  transmission  of  binary 
(MdeA  data.  LongView  says  that  this 
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is  supported  by  the  Kansas  Qty 
Computer  Center.  FQC  has  not  received 
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will  not  cbabba  tba  nde. 

3.  "CORtnetH 

This  defi^f  die  ten  "Contract"  to 
inchida.  but  ^  not  Bodted  to,  tbe 
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FQC  behoves  LongView 
misunderstands  this  subparagraph  and 
possibly  codFpsed  it  with  terms  of  the 
contract  itse^.  Such  notices  and 
memoranda  ^  normal  witten         ^ 
conunnnicatkms  between  FCIC  and  tlie 
contractor,  llbe  procedures  and  notices 
are  the  writted  m>ecifications  for 
operation  of  the  program.  The  contract 
requires  that  the  Contractor  adhere  to 
these  procedMres.  The  contract  will 
continue  to  sij^eGify  tbat  contractors 
must  comply  with  die  procedures  issued 
byFaa 

The  establ  Ihment  of  an  electronic 
mail  systoa  W  currendy  under  review.  It 
may  be  offered  to  those  contractors  wlUi 
the  capabOityi  to  receive  dectronic  mail. 
This  Biatteri|t|B8  discussed  at  a  recent 
MMA  meetiM  and  is  not  a  sub)ect  of 
Uiese  standatds.  FCIC  contemplates  no 
change  to  thiJBi  subparagrairii. 


4.  "MinimuM  level  of  baeiness" 

IMs  sobparagrafA  defines  the 
minimum  level  of  business  that  a 
comp^rpnder  eontFBCt  must  have  as 
being  SMtUXlO  measured  I9  base 
prenifaan  for  die  preceding  contact  year. 

LongView  has  no  objection  to  this 
term  or  its.  attendant  requirements 
provided  that  it  is  a^iiinistefedequ^ly 
among  contractors.  c^adaUy  in  cases 
where  a  coaapany  awy  be  fat  the  process 
of  tranafeRing  aocounts  to  a  company 
under  a  Reinturanca  Agreement  with 
FQC 

FCICResponse 

FCIC  has  Goneistently  administered 
this  requirement  aqoaQy  among 
contractors  afiiect^  by  dieaa  standards 
-(MMA's)  However.  PdC,  after  givb« 
this  matter  dae  oanaldaration.  has 
determined  to  ellnJnab  tba  requirement 
diat  lAIA  contractors  inaintaitt  a 
minjiaato lavd  of  hiMineae,  The  reason 
was  to  reqoira  dMt  die  CflOtrastor 
produce  enoa^  bwainees  to  iiiet% 
support  firora  FOC.  Tbe  bnplanentation 
of  electronic  processing  obviates  the 
need  for  this  provUoa. 

SiBcthn  40a2(M   Notffitathrt  of 
deviation  from  standards. 

This  sidipara^aph  requires  die 
contractor  to  notify  FOC  immediately  If 
the  contractor  deviates  from  the 
standarda.  FCIC  may  require  the 
contractor  to  show  compliance  with 
these  standarda  if  it  is  deemed 
necessary.  In  this  requirement,  dw 
contractor  is  to  K/poti  such  deviations  in 
reference  to  die  puMisbed  standards. 

LongView  sunsets  FCIC  issue 
guiddlnes  as  to  what  constitutes 
deviation  from  galddines  of  a 
sigidficant  nature  to  be  r^iortabie  and 
further  suggests  diat  this  pcovision  be 
made  to  apply  to  FQC  requiring  FCIC 
to  issue  notifications  virfienever  it  makes 
a  iudgment  not  inchided  in  the 
contract 

FCIC  Response 

As  the  heading  implies,  this 
subparagraph  requires  the  contractor  to 
report  deviations  fiom  the  standards 
and  not  necessarily  deviation  from  the 
contract  terms.  Since  the  stamtords  are 
primarily  based  on  the  minimum 
requirements  which  FCIC  believes  to  be 
necessary  to  provide  services,  deviation 
is  a  severe  matter  whidi  must  be 
brou^t  to  die  agency's  attention  so  thst 
appropriate  steps  may  be  taken  to 
protect  the  interest  of  the  Corporation. 

What  constitutes  a  deviation  is 
apparent  from  tbe  language  of  the 
standards.  KJC  requires  the  company 
to  inform  it  whenever  deviation  from  the 


^^_    at  so  diet 
FOC  may  ba  af  seaM  aaaietanoe  to  the 
company  to  coaiplianue  and  so  ttiat 
FCIC  may  protect  its  interests.  FdC  . 
cmitemptotas  no  anwndment  to  dds 
subparagrapb  baaed  on  die  comment 

Saaion4ea2»  DmuelotlemuHotkm 
ofGoaUact.  oik/  odawustel/ve 
reassifftmeatitfbmHi^sa. 

LongView  comdains  of  FClCs 
intemtioo  to  franrfer  an  MMA 
contractoi's  basbiest  to  Hself  in  die 
event  of  contract  default  md  request 
FOC  puUiab  its  fartendaas  fn  die  event 
of  defadt  irf  a  Mold-PBtfl  Q^ 
Insurance  Gon^any  (bffCI)  under  a 
Refaisurance  Agreeament  widi  the 
CorporatfoR. 

In  comparing  the  MMA  Contract  with 
die  MPd  Affvement,  LongView  "dodits 
that  tbe  terms  and  comfittqns  are  equal 
or  even  meant  to  be  equaT,  believing 
diet  "MMA  extractors  should  have  die 
same  right  as  MPd  contractors  in  tbe 
execution  of  transfers,  or  to  sell  (he 
business  radier  dian  having  PdC  toke 
the  MMA  business  and  transfer  it  to  an 
MPd  company  In  a  continued  effort  to 
favor  the  MPd  delivery  system." 
LongView  feels  that  the  electronic 
procauing  ceqairaments  mdie  it  "toe 
ea^"  for  FdC  to  damage  MMA 
contractors  by  "excesdve" 
interpretodon  of  power. 

FdC  Response 

Under  1 400205.  die  MMA  contractor 
has  the  right  to  sell  and  request 
admlnistradve  re  assignment  of  a  partial 
or  totol  "book,  of  business"  to  another 
MMA  contractor.  Once  a  contract 
terminates,  die  entity  no  loi^ger  enjoys 
any  ri^  granted  under  the  contract  If 
terminated,  die  contractor  ia  probated 
fiom  sdlmg  w  servicing  cn^  policies, 
unless  service  ia  requested  by  FdC 
through  the  end  of  the  crop  insurance 
period,  and  the  policies  revert  to  FCIC 
because  such  crop  policies  are  die 
property  of  FCIC. 

llie  "book  of  business"  recorded  to  an 
active  contractor  can  be  considered  as 
belonging  to  the  contractor  and  has 
value  vdddi  may  be  add.  The  Standard 
Rdnsurance  Agreement  (^lA)  between 
private  MPd  Companies  and  FdC 
permits  the  Corporation  to  refuse  to 
accept  addUtond  habiltty  from  die 
Conqiany  by  providfaig  notice  to  the 
Company  (Snidon  VII B.)  The 
Companies  are  sabied  to  law  which 
permits  FdC  to  cancel  the  agreement  to 
the  event  of  ne^igent  non-compliance  or 
breach. 

Budness  may  not  be  transferred  from 
a  Master  Marketer  to  an  MPd 
Company.  Interdelivery  system  transfers 


aiwt^ 
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are  not  po8sible.-Reiiuiired  peHdet  and  -' 
attendant  documents  mutt  be  filed  with 
the  individual  State  Commissioner*  of 
Insurance.  -  p  •"; 

When  an  MPCI  omtractor^in  - 
default,  the  Standards  for  Approval 
which  were  published' in  the  Federal 
Registar  on  Monday.  May  11.  I9e7.a»52 
FR 17540,  make  comparative  provisions. 

The  provisions  of  7  CFR  400.150^- .- 
400.157, Standard  Reinsurance     ■'.•A" 
Agreement — Standards  for  Approvil|, 
contain  the  Financial  and  Operational  -  -  - 
Standards  ai^licable  to  MPCI 
Companies.  Siection4Qai54  states  thpt 
FCIC  may  terminate  the  Reinsuranc^ 
Agreement  if  the  Company  is  out  of  \      - 
compliance.  In  this  event  4he  Company 
maintains  the  contracts  without  FQC  \ 
reinsurance.  The  insurance  contracts  aie 
the  property  of  the  MPCI  Ccunpany.       y 

What  differences  there  may  be  y 

between  the  two  separate  systems  is 
reflected  only  in  the  contracting 
company's  contractual  responsibility; 
individwd  initiative  demonstrated  by 
the  company  in  the  maricet  place;  and. 
the  volume  of  business  generated  by 
each  on  its  own  merit  and  ability. 

The  MMA  delivery  system  involves  a 
company  under  contract  with  FCIC  for 
the  selling  and  servicing  of  a  Federal 
crop  insurance  policy  which  is  issued,  ^ 
owned,  and  under  direct  control  of 
FCIC  FCIC  establishes  and  maintains 
the  conditions  for  conducting  business 
under  such  a  contract.  An  KO>CI 
company  sells  its  own  insurance  policy, 
the  terms  of  which  are  approved  by 
FCIC  and  for  which  the  MPCI  company 
is  solely  responsible.  That  policy  is  then 
reinsured  by  FCIC  udder  the  terms  of 
the  agreement  The  MPCI  company 
abides  by  FCIC  rules  with  respect  to 
licensing,  and  institutes  its  own  FCIC 
approved  training  program.  FCIC 
contemplates  no  amendment  to  this 
subparagraph  based  on  the  comment 
received. 

Section  400.207  Representative  licensing 
and  certification. 

LongView  alleges  that  in  S  400.207  of 
the  rule,  FCIC  is.  with  respect  to 
soliciting  by  licensed  agents, 
establishing  rules  that  do  not  appear  to 
be  practical  nor  are  they  equally  applied 
to  botii  MMA  and  MPCI  delivery 
systans. 

LongView  alleges  that  th#  language  in 
S  400.207(b)  appears  to  opeh  to  question 
several  FCIC  practices  regarding  what  is 
a  "Policy  Issuing  State."  LongView 
points  out  that  FCIC  issues  all  policies 
from  its  offices  in  Kansas  City.  MO.  and 
the  policies  do  not  establish  tiie 
requirement  that  a  farmer  be  living  in 
the  same  state  where  such  farmer  owns 
or  operates  a  farm.  The  example  was-  -=  • 


made  of  a  family  living  (establishing 
residence)  in  Colorado,  while  farming  in 
Nebraska. 

r  Under  this  example  the  commentor 
qnestions  which  is  the  policy  issuing 
State  and  whieh  State  has  precedence 
wldi  respect  to  a  licensed  agent 
Colorado  or  Nebraska. 

FdC  Response      : 

FCIC  regrets  LoagView's 
misunderstandinftof  the  dual  delivery 
^rstem  and  w^mer  FCIC  requires 
licensing  and  certification  equally  for 
both  systems.  Agents  are  required  to  be 
licensed  under  both  systems. 
Certification  in  crops  injured  is  required 
of  MMA's  but  MPCn**  must  train  their 
agents  in  a  comparable  FCIC  approved 
training  course. 

Section  VL.B..3  of  the  SRA  states  in 
part  "The  Company  must  sell  all  crop 
insurance  contracts  reinsured  hereunder 
through  agents  who  are  licensed  by  the 
State  in  wdiich  each  insurance  contract 
is  written  aa4  have  successfully 
completed  an  FCIC-approved  training 
course  for  each  crop  nvritten". 

FCIC  could  refuse  reinsurance  for 
policies  which  are  ^old  by  unlicensed 
agents.  The  only  difference  in  tiie  two 
systems  on  certification  is  that  a 
reinsured  company  is  responsible  for 
certifying  their  agents  in  accordance 
with  the  company's  internal  FCIC 
approved  certification  program,  while   . 
an  MMA  company's  agents  must 
successfully  complete  the  FCIC  Agents 
Certification  and  Testing  program. 

Logic  dictates  that  if  a  reinsured 
company  maintains  an  inadequate 
certiJRcation  program,  this  could  lead  to 
poor  sales;  dissatisfied  customers  at  the 
time  of  loss;  or,  overpaid  claims.  In  the 
event  of  unhappy  customere.  the 
company  loses  business  to  ^mpetition. 
In  the  event  of  overpaid  claims,  the 
company  must  reimburse  FCIC  an 
expensive  alternative. 

The  insured's  state  of  residence  is 
immaterial  FCIC  insures  the  crop,  not 
the  farmer.  Therefore,  an  agent  selling 
the  producer  a  crop  insurance  poUcy  on 
a  crop  grown  in  Nebraska,  must  be 
Ucensed  to  operate  as  an  agent  in 
Nebraska. 

In  that  event  Nebraska  is  the  ''p<>licy 
issuing  state",  and  the  Colorado- 
licensed  agent  would  not  be  able  to  sell 
sudi  a  contract  unless  sudi  agent  was 
also  licensed  in  Nebraska.  FCIC   -  -~ 
contemplates  no  amendment- to  this 
subparagraph  based  on  the  comment 
received. 

Section  400.200    Term  of  the  contract 

LongView  takes  exception  to  the 
language  on  breach'of  contract  or  failure 
:  to  comply  «vith  the  Standards  in  this  '  ■ 


Part  which  nu^  result  in  tennlnation  of 
the  contract  by  FQC  LongView  states 
that  FCIC  appears  to  interpret  breach  of 
contract  as  it  pleases  and  has  not 
provided  MMA's  with  a  list  of  actions 
constituting  a  breadi  or  the  (^portunity 
of  appeal.  LongView  requests  tiiat  such 
an  appeal  be  conducted  through  the 
Department  of  Agriculture  rather  than 
diroughFCIC 

FCIC  Response 

MMA's  are  afforded  recourse  in  the 
matter  of  contract  disputes  under  the ' 
U.S.  Department  of  Agriculture's  Board 
of  Conbtict  Appeals  (AGBCA),  whose 
regulations  are  found  in  7  (3^  Part  24. 

FCIC  provides  Appeal  Regulations 
found  at  7  CFR  Part  40a  Subpart }.  under 
which  a  contractor  may  »etk  recourse 
from  any  determination  made  by  FCIC 
with  respect  to  the  contract  prior  to 
recourse  to  the  AGBCA,  as  follows: '  - . 

(7  CFR  400.92(d)  [Appeal  is  available 
to:J  Any  party  to  a  contract  who  has 
received  notification  of  a  determination  : 
by  the  Cerporgtion  regarding  any  terms 
or  conditions  of  the  contract  between 
the  person  and  the  Corporation  whidi  - 
the  party  disputes:  •  •  •  (Emphaisis   • 
supplied). 

lie  provisions  of  7  CFR  Piart  400, 
Subpart  I,  i  400.91  deflneii  a  '^tvah"  as 
being  an  individual  corporation^ 
association,  partnership,  or  other 
entity."  Under  either  system  of  appeal. 
FCIC  normally  will  not  take  any  isction 
against  the  contractor  until  the  outcome 
of  the  appeal  has  been  determined, 
unless  the  actions  of  the  contractor  are 
such  that  suspension  of  the  contractor  is 
warranted  to  protect  the  interests  of 
FCIC.  FCIC  has  placed  in  die  conb-act 
those  provisions  it  requires  for  contract 
performance.  The  Corporation  does  not 
intend  to  pick  and  choose  or  otherwise 
develop  a  set  of  those  requiremente    > 
which  it  considers  more  important  than 
others.  The  Corporation  expects  its 
contactors  to  comply  with  the  1 

pnmsipns  of  the  contract. 
■    FCIC  contemplates  no  amendment  to 
this  subparagraph  based  on  the 
comment  received. 

Section  400209   Electronic 
transmission  and  receiving  system 

LongView  suggeste  there  should  be  an 
amendment  allowing  a  contractor  to  . 
transmit  data  on  acceptable  tepe  or 
diskettes  by  overnight  mail,  permitting  a 
back-up  plan  in  the  event  of 
transmission  difficulties,  thus  avoiding  a 
breach  of  contract  This  concept  appean 
to  LongView  as  much^  more  practical, -^^  ' 
more  accurate,  and-less  costly  than  -  '-' 
-  etectitttiie  toansmission.  •' :  ar^-'-^-  »,  •  • 


FCICnsponiae 

The  fttil  contract  laqguage  allowg  liir 
the  transmisnon  of  data  via  diakettes  or 
other  electnmic  media  acceptaUe  to  the 
Corporation  I VI  the  event  that  a 
contractor  cwnot  tranamit  for  three  (3) 
consecutive  iciays.  This' is  a  back-i^ 
capability  ai^d  not  intended  for  normal 
operations.  fdC  contemplates  no 
amendment  to  this  sectton  based  on  the 
comment  ret^ved. 


Comment  bfj*  0ie  National  Aatodation  of 
Crop  Insuraate  Agents  (NACIA) 

NACIA  vdibet  oonoem  over  timely 
payment  ot  ifents  by  the  amtracting 
cfHnpahy.  NAJCIA  repeated*  its  February 
10. 1983.  coo^t^aeat  on  the  then  prcqwsed 
standards,  a^jfoDowK  *  *  *  IMaSter 
Marketers  {MMA*s)  have  an  oMigatien 
to  pay  their  fCents  the  commissions  they 
receive  on  thwr  agoits' behalf  friHn  the 
FCIC  *••.  im  a  master  maAeter 
defaults  on  ifs  financial  obligations  to  its 
agents,  Ae  FMeral  crop  insurance 
delivery  systanwiH  suffer  serious 
disruption."  NACIA  «s8erts  tfiat  the 
observation  \^  as  valid  now  as  it  was 
then  and  that  isudi  a  lequfaiement  should 
be  in  either  tHe  1909  MMA  contract  or  in 
the  Standard^  forMMA  contractors. 

PCICRe^wrMe 

FCIC  has  Hsd  isolated  complaints 
from  agents,  jlh^io  cdlect 
commissfonsj  vom  the  MMA  and  a^dng 
FCIC  for  assHtance.  b  turn;  FCIC  has 
contacted  contractors  and  adced  that 
this  obligation  be  met  in  a  timely 
fashion.  WhiU  FCIC  agrees  with 
NACIA.  placMg  tlds  requfrement  in 
either  the  sta^iidards  or  the  contract  may 
require  FQC^o  faiterpret  and  enffmx 
contracts  between  agents  and  MMA's. 
In  many  inst^bces.  questions  under 
these  agency|*r  emi^oyment  contracts 
are  valid  cfisf^tes  between  the  parties. 
FCIC  is  in  no*  position  to  assume  the  role 
of  judge  in  these  circumstances.  FCIC 
ab«ady  possesses  the  authority  to 
suspend  or  d^bar  any  Master  Marketer 
who  does  not  deal  fairly  and 
responsibly  with  its  agents.  FCIC  will 
take  that  action  in  appropriate 
circumstanceia. 

FCIC  also  Mcognizes  an  agent's 
ability  to  takejappropriate  legal  action 
to  protect  theUgent's  interests  in  this 
regard.  FCIC  ftifiy  expects  all  MMA 
contractors  t^tmeet  tfiese  agent 
commission  payments  in  a  timely 
fashion  and  ms  strongly  emphasized 
this  expectation  whenever  necessary. 

Governmeh^  conti^ctors  are  urged  to 
review,  and  become  familiar  with,  the 
provisions  of  lt|ie  suspension  and 
debarment  re|||ulations  (48  CFR  9.406- 
2(aM4}  ]p)ebament)  and  48  CFR  9.407- 


2(a)(4)  (Suapenston))  with  feapeet  to  the 
commission  (rf  any  offense  indicating  a 
lack  of  business  inteyity  or  business 
honesty  that  seriously  and  directly 
affects  the  present  tesponsibffity  of  the 
Goveiment  contractor  or  subcontractor. 
This  also  appUea  to  the  pqnnent  of 
agent  Gommisaions. 

It  is  the  intentlan  titFOCto 
strengtbea  language  in  die  1989  Agemy 
Sales  and  Servioa  Contract  to  clarify 
FCICs  aatbority  under  die  provisions  of 
FAR  to  review  the  honesty  and  integrity 
of  MMA  business  practices.  While  this 
authority  does  not  include  power  to 
enforce  the  provisions  of  the  contract 
between  the  MMA's  and  their  agenta,  it 
would  emphasize  FCKTs  audiority  to 
suspend  or  debar  OHitractora  for 
improper  general  business  conduct 
which  seriously  and  directly  affects  the 
present  responsibility  of  the  omtractor. 

List  of  Sobfects  io  7  CFR  Ptet  408 

Crop  insurance.  Agency  sales  and 
service  contract,  Standarda  for  approvaL 

nnalRola 

<-    Aooordiagiy.  pursuant  to  the  authority 
contained  to  the  Federal  Crop  fawurance 
Act,  as  amended  (7-U.&C-  UOl  et  se^), 
die  Federal  Crop  bisuranee  Cbrpontion 
issues  a  new  Subpart  M  in  Part4Q0of 
Tide  7  of  the  Code  of  Federal 
Regulations,  effective  for  the  ccmtract 
year  beginning  ]ttly  1. 1988.  and  for  eadi 
succeeding  contract  year. 

K 40027 Owough 400136   [Removadand 


1.  Subpart  C.  coiisisting  of  ||  400.27 
through  40a.36»  is  removed  and  reserved. 

2.  &bpart  M  is  added  to  read  as 
follows: 

PART40(^-GENERAL 
ADMmiSTRATIVE  REGULATfOKS 

Subpart  M—Aflnncy  Sates  and  Service 
Contracf-Standwds  for  Approval 

90C* 

400201  AppIicabiUty  of  standards. 
4O0l2OZ  Definitions. 

400.208  Fuiaacial  sUrtement  and  certification. 
4a0J!04  Nptificatipn  of  deviation  from 

standards. 
400.206  I>enial  or  lenninstion  of  contract, 

and  administrative  reassi^unent  of 

business. 

400.206  nnandal  qnaliiicatioos  for 
acceptability. 

400.207  ReprasenUtive  licensing  and 
certification. 

400.206  Term  of  the  Contract 
40a209  Electronic  Transmission  and 

Keceiving  System. 
406.210  OMB  controt  numbers. 


Conteact-Standarda  for  Approval 

Aalharf^  7  U.S.C  1806, 1516. 

I488L381    ijloBctiOtyotataiuiaiOS. 

Federal  Crop  insurance  Corporation 
wiB  offer  an  Agency  Sales  and  Service 
Umtract  (the  Contract)  to  private 
entities  meeting  the  requirements  set 
fordi  in  this  subpart  mider  which  the 
Corporation  wi&  insure  producers  of 
agricritural  commodities.  The  Cbntcact 
win  be  consistent  with  the  requirements 
of  the  Federal  Crop  Insurance  Act,  as 
amended,  and  the  provisions  of  die  . 
regnlations  of  the  Cbiporation  found  at 
Chapter  IV  of  Tide  7  of  die  Code  of 
Federal  Regnlattons.  The  Standards 
'  contained  herein  are  required  for  an 
entity  to  be  a  contractor  under  the 
Contraci 

{4001288  DeflnMeno. 
For  Ae  purpose  of  dtese  Standardsr 

(a)  "i^geflcy'Sia/esant/SSemce 
Contract  or  Oie  Contract"  meaaa  the 
written  agreement  between  the  Federal 
Crop  bisnrance  Corporation 
(Corporation)  and  a  private  entity 
(Oontractor)  for  die  purpose  of  selling 
and  servicing  Fedwal  C>op  Insurance 
poHdcM  and  Indudes,  bwt  Is  not  Umited 
to,  the  foBowtng: 

(1)  The  Agency  Sales  and  Service 
Contract: 

(2)  Any  Appendix  to  the  Agency  Sales 
and  Stfvice  Contract  issued  by  the 
Corporation: 

(3)  The  annual  ap^woved  Plan  or 
Operation:  and    "^ 

(4)  Any  amMMbnent  adc^ted  by  the 
parties. 

(b)  "BELL  20aB  (or  compatiMe) 
modem"— oaaBa  a  modem  nweting  the 
standards  developed  by  BBX 
Laboratories  for  dial-up.  balf-dnplex. 
4800  or  9e00.bits  per  second  (bps) 
transmission  of  dsto  utiliang  3780  (or 
2780)  protocol 

(c)  "Contract  die"  see  Agenqr  Salea 
and  Service  Contract. 

(d)  "Contractor's  electronic  syateai 
(system)"  meafta  the  data  processing 
hardware  andsoftware,  data 
communications  hardware  and 
software,  and  printers  utilized  with  the 
system. 

(e)  'XyA  "means  a  Certified  Public 
Accotmtant  who  is  licensed  as  such  by 
the  State  in  which  the  CPA  practices. 

(f)  'OVl  Audit" meant  a  professional 
examination  (!onducted  by  a  CPA  in 
accordance  with  generally  accepted 
auditing  standards  of  a  Financial 
Statement  on  the  basis  of  which  the 
CPA  expresses  an  independent 
professional  opinion  respecting  the 
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fairness  of  presentation  of  the  Financial 
Statement. 

(g)  "Current  Assets"  means  cash  and 
other  assets  that  are  reasonably 
expected  to  be  realized  in  cash  or  sold 
or  consumed  during  the  normal 
operation  cycle  of  the  business  or  widiin 
one  year  if  the  operation  cycle  is  shorten 
than  one  year. 

(h)  "Current Liabilities" meaia  ihoBe 
liabilities  expected  to  be  satisfied  by 
either  the  use  of  assets  classified  as 
current  in  the  same  balance  sheet,  or  the 
creation  of  other  current  liabilities,  or 
those  expected  to  be  satisfied  within  a 
relatively  short  period  of  time,  usually 
one  year. 

[i)  "Financial Statement"  measiM  Ae 
documents  submitted  to  the  Corporation 
by  a  private  entity  which  portray  the 
financial  information  of  the  entity.  The 
financial  statement  must  be  prepared  in 
accordance  with  Generally  Accepted 
Accounting  Principles  (GAAP)  and 
reflect  the  financial  position  in  the 
Statement  of  Financial  Condition  or 
Balance  Sheet;  and  the  result  of 
operationis  in  the  Statement  of  Profit  and 
Loss  or  faiGome  Statement. 

(j)  "Processing  representative" meaoB 
a  person  or  organization  desi^iated  by 
the  Contractor  to  be  responsible  for  data 
entry  and  electronic  transmission  of 
data  contained  on  crop,  insurance  - 
documents. 

(k)  "Sa/es"fliean8  new  applications 
and  renewals  of  PCIC  poltoies. 

(I)  "Suspended Data  Notice"  meam  a 
notification  of  a  temporary  stop  or  delay 
in  the  processing  of  date  transmitted  to 
the  Corporation  by  the  Contractor 
because  the  same  is  incomplete,  non- 
processable.  obsolete,  or  erroneous. 

(m)  "3780 protocol "—meana  the  datn 
communications  protocol  (standard)  th  ii 
is  a  binary  synchronous 
communications  (BSC),  International 
Busmess  Systems  (IBM)-defined,  byte 
controlled  communications  protocc^. 
using  control  characters  and 
syndminized  transmission  of  binary 
coded  data. 

{400,203   Fhwndal  statement  and 
cectmcatloB.  ^ 

(a)  An  entity  desiring  to  become  or 
continue  as  a  contractor  shall  submit  to 
the  Corporation  a  finaiicial  statement 
which  is  as  of  a  date  not  more  than 
eighteen  (18)  months  prior  to  the  date  of 
submission. 

(b)  The  financial  statement  submitted 
shall  be  audited  by  a  CPA  (CPA  Audit); 
or  if  a  CPA  audited  financial  statement 
is  not  available,  the  statement  submitted 
to  the  Corporation  must  be  accompanied 
by  a  certification  of: 

(1)  The  owner,  if  the  business  entity  is 
a  sole  proprietorship;  or 


(2)  At  least  one  of  the  general 
partners,  if  the  business  endty  is  a 
partnership;  or 

(3)  Th0  Chief  Executive  Officer  and 
Treasurer,  if  the  business  entity  is  a 
Corporation,  that  said  statement  faiiiy 
represents  the  financial  condition  of  die 
entity  on  the  date  of  snch  certificatf  on  to 
the  Corporation.  If  die  financial 
statement  as  certified  by  the  Chief 
Executive  Officer  and  Treasurer,  - 
partner,  or  owner  is  submitted,  a  CPA 
audited  financial  statefment  mintbe 
submitted  if  iubsequenUy  available. 

S40QL204   NoWleatlonofdwMlonfrom 


A  Contractor  shall  advise  the 
Corporatjion  immediately  if  the 
Contractor  deviates  from  die 
requiremente  of  these  standards.  The 
Corporation  may  require  the  Contractor 
to  show  compliance  with  these 
stendards  during  the  contract  year  if  the 
Corporation  determines  that  such 
submissiiMi  is  necessary.  U  the 
Corporation  determines  that  the 
deviation  is  temporary,  the  Corporation 
may  grant  a  temporary  waiver  pending 
compliance  within  a  specified  period  o^ 
time.  A  waiver  of  ai^  provision  of  these 
standards  will  not  be.^tuited  to  an 
applicant  for  a  contract. 


(400.209    DwMor 


Noncompliance  wHb  IhOM'ifandards' 
will  i^esuh  in: 

fa)  The  denial  df  a  Contriact;  or 

(b)  Termination  of  an  existing 
C'tntn*,'*: 

In  the  event  of  denial  or  termination 
of  the  Contract;  all  crop  insurance 
jnlicies  of  the  Corporation  sold  by  the 
Contractor  and  all  business  pertaining  . 
thereto  may  be  assumed  by  the 
Corporation  and  may  be 
administratively  reassigned  by  the 
Corporation  to  another  Contractor. 

§  400.206.  Fkwnciai  quaimcatlons  for 
■GcepupMiy. 

The  financial  statement  of  an  entity 
must  show  total  allowable  assets  in 
excess  of  liabilities  and  the  ability  of  the 
entity  to  meet  current  habiUties  by  the 
use  of  current  assets. 

1400.207   ntpwsantatlye  McenalnQ  and 


(a)  A  Contractor  must  maintain 
twenty-five  (25)  licensed  and  certified 
Contractor  Representatives. 

(b)  A  Contractor's  Representative  who 
solicits,  sells  and  services  FCIC  policies 
or  represents  the  Contractor  in 
solicitation,  sales  or  service  of  such 
policies  must  hold  a  license  as  issued  by 
the  State  or  States  in  which  the  policies 


are  issued,  which  license  authorizes  the 
sales  of  insurance  in  any  one  or  more  of 
the  following  lines: 

(1)  Multiple  peril  crdp  inBuraiice; 

(2)  Crop  hail  insurance: 

(3)  Casualty  insurance; 

(4)  Property  insurance; 

(5)  Liability  insurance;  or     .  / 
[9)  FiriB  insurance  and  allied  lines. 
The  Contractor  must  submit  evidence, 

satisfactory  to  the  Corporafipn,  verifying 
die  type  of  Stete  license  held  by  each 
Representative  and  the  date  of  . 
expiration  of  each  license. . '. 

(c)  A  Contractor's  Representetive,  , 
must  have  achieved  oertffication  by  the 
Corporation  for  eaobcrpp  iqxtn  whioh 

the  Reprewitative^U^fPfljPeQnp^ 
insurance.;       ..:■'..-:  *•-.'>;.:,, 

S  400.200  r^m^Vttaeuntntit  '  l^^^ 

(a)  the  term  of  the  Contract'  shell  ''',' 
conunence  on  July  1  or  when  signed.  The 
contract  will  continue  from  yeaf  to  y^ar 
with  an  annual  renewal  date  of  July  1 
for  each  succeeding  year  unless  the  .  . 
Corpqratioo  or  the  Contractor  gives  at. 
l^ast  ninefy  {90)  days  advi^ice  notice  jn  : 
writing  to  &e  other  party  that  ue .  '  ^.~  ; 
conti'9Ct  is  hot.  to  be  renewed.  Any  :V  ' '  "^ 
breach  of  the  contract,  or  failure  to, 
comply.with  these  Standards,  by  the 
Conb^qtor,  may  res<idt  in  termination  of 
the  contract  by  the  dipiporation  upon 
written  liotioe  of  termination  to  the 
CQintractor.  That  termination  will  be 
enective  thirity  (30)  days  after  mailing  of 
the  notice  and  terminiation  to  the 
Contractor. 

(b)  A  Contractor  who  elects  to 
continue  under  the  Contract  for  a 
subiMguent  year  must,  prior  to  tiie 
montii  pf  June,  submit  a  completed  Plan 
of  Operation  which  includes  the . 
Certifications  as  required  by  §  400.203  of 
this  subpart  The  Contractor  inay  hot 
perform  under  the  contract  until  the  Plan 
of  Operation  is  approved  by  the 
Corporation.  ' 

§  400.-200   Etectronlc  Iraiisiiileeion  and 


Any  Contractor  under  the  Contract  is 
required  to: 

(a)  Adopt  a  plan  for  the  purpose  of 
transmitting  and  receiving 
electronically,  information  to  and  from 
the  Corporation  Concerning  the  original 
executed  crop  insurance  documents; 

(b)  Maintain  an  electronic  system 
which  must  be  tested  and  approved  by 
the  Corporation; 

(c)  Maintain  Corporation  approval  of 
the  electronic  system  as  a  condition  to 
the  electronic  transmission  and 
reception  of  data  by  the  Contractor 

(d)  Utilize  the  Corporation  approved 
automated  data  processing  and 


t 
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electitmic^ta  transmission  capabilities 
to  process  frop  insurance  documents  as 
required  hjetein:  and 

(e)  BstaUish  and  maintain  the 
electnmic  equipment  and  computer 
software  rot^ram  capability  to: 

(1)  Recefte  and  store  actuarial  data 
electronicitly  via  telecommunications 
utilizing  37#0  protocol  and  utilizing  a 
BELL  206E|  br  compatible  modem  at  4800 
bits  per  sedond  (bps); 

(2)  Entet  fand  store  information  from 
original  Grb|i  insurance  documents  into 

,  elQctmiicJrttm^t: 
.  pyVeriftTelectronicallyvtored      ^ 
infonnatian  recotrided  from  d(op . 
insurance  docunwnts  vd  A  dectrpnically 
stored  achurial  information: 

(4)  ComjMt^  and^pruit  the  datf 
elemrats'iii|the  Summary  of  Protection; 

(5)  Transmit  crop  insurance  data 
electronicaBy.  via  3780  protocol  utilizing 
a  BELL  20(1^  or  compatible  modem  at 
4800  bps;  I 

(6)  Receive  electronic 
acknowledgements,  error  messages,  and 
other  data  |via  3780  protocol  utiliziitg  a 
BELL  20eBj#r  compatible  modem  at  4800 
bps.  and  relate  error  messages  to 
original  crM>  insurance  documents;  and 

(7)  Storej  backup  data  and  physical 
documentsj. 

(The  Corp0fation  may  approve  other 
compatibly  jspecifications  if  accepted  by 
the  CoipoiHtibn  and  if  requested  by  the 
Contractor!)! 

t40(L210   tttlBeontrolmntbera. 

OMB  control  mmibers  are-contained 
i»  Subpart  W<rf  Part  400.  Titte  rCFR.  < 

Done  in  Vf  ishington.  DC,  on  May  13. 1968. 
lohaManh^ 

Manager,  Falhral  Crop  Insurance  .. 
Corporationl ;  ' 

(FR  Doc.  88-|li4277  Filed  6-24-«8: 8:45  am] 
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Agrfcuttural  Marketing  Servica 
7  CFR  Par^  921, 922,  and  924 


Ortfwa 


Rateafor 


ACHENCV: 
USDA. 

ACTlOM:Fiii4lnile; 


icultural  Marketing  Service, 


:  Iihis  Hnal  rule  will  authorize 
expendi|ur^  and  establish  assessment 
rates  undet  ^farketing  Order  Nos.  921. 
922.  and  9aifor  the  1968-89  flscal  year 
establisheq  ibr  each  order.  Each 
marketing  4>rder  requires  that  the 
assessment  nte  for  a  particular  fiscal 
year  shall  ^bply  to  all  assessable 
commoditi^i  i  handled  from  the  beginning 


of  such  year.  An- annnal  budget  of < 

e}q)enses  is  prepared  by  eadi  . 
administrative  committee  and  submitted 
to  the  U.S.  Department  of  Agriculture  for 
approval  llie  members  of 
administrative  committees  are-handlers 
and  producera  of  the  regulated 
commodities.  They  are  famil^r  with  the 
committees'  needs  and  with  .the  costs  for 
goods,  services,  and  personnel  fai  their   . 
local  areas  and  are  thus  in  a  position  to  . 
formulate  appropriate  budgets.  The 
assessment  rate  reponmmded  by  each 
committee  is  derived  byilividing 
anticipated  expenses  by  expected 
shipmento  of  the  commodity.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  whidb 
will  produce  sul^dent  incpme  to  pay  the 
pommittees'  expected  e)q)ense8.  Funds 
to  administer  these  programs  are 
derived  from  assessments  on  handlers. 
EFFECnvc  DATES:  April  1, 1988.  through 
March  31. 1988  (§  921.227);  April  1. 1988. 
through  March  31, 1989  (9  922.227);  April 
1. 1988,  through  March  31. 1989 
(S  924.228). 
FOR  nMTHCR  WFOMNATION  CONTACT: 

lacquelyn  R.  Schlatter.  Mariceting 
Specialist  Mariceting  Order 
Administration  Branch,  F&V.  AMS. 
USDA,  P.O.  Box  96456.  Room  252&-S. 
Washfaigton.  DC  20090-6456;  telephone: 
(202)  447-«12a 


final  rule  is  issued  under  Marketing 
Order  Noe.  921  (7  CFR  Part  921) 
r^ulating  the  handling  of  fresh  peaches 
gMwn  fai  designated  eeunties  in 
Washington;  922  (7  CFR  Part  922) 
regulating  the  handling  of  apricdts 
grown  in  designated  counties  in 
Washington;  and  924  (7  CFR  Part  924) 
regulating  the  handling  of  fresh  prunes 
grown  in  designated  counties  in 
Washington  and  in  Umatilla  County. 
Oregon.  These  ordws  are  effective 
'  under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  Act. 

This  final  role  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulaticm  1512r-l  and  has 
been  determined  to  be  a  "nonmajor" 
rale  under  criteria  contained  dierein. 

Pursuant  to  requiremento  set  forth  in 
the  Regulatory  Flexibility  Act  (RPA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impactof-this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 


Marketing  orders  4s«ied  pursuant  to  the 
Act,  and  rales  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
■Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approxbnately  85  handlers 
of  WashkigtoA  peaches.  60  handlers  of 
Washington  apricots,  and  40  handlen  of 
Washington-Oregon  prunes  subject  to 
regulation  under  their  respective  orders, 
and  approximately  400  Washington 
peach  producers.  280  Washington 
apricot  producers,  and  350  Washington- 
Oregon  prune  producers  in  their 
respective  production  areas.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
fat  the  last  three  yean  of  less  than 
SSOaOOO.  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipto  are  less  than  $3,500.00a 
The  majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

Each  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  ea(£ 
administrative  committee  and  submitted 
to  the  U.S.  Department  of  Agriculture  for 
approval.  -The  members  of 
administrative  committees  are  handlers 
and  producers  of  Uie  regulated 
commodities.  They  are  familiar  with  the 
committees*  needy  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  approi^ate  budgeU.  The 
budgets  are  formulated  and  discussed  in 
pubUc  meethigs.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity.  Because 
that  rate  is  applied  to  actu^  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
committees'  expected  expenses. 
Recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  committees  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be    - 
expedited  so  that  die  committees  will    ■ 
have  funds  to  pay  their  expenses. 

The  Stone  niiit  Executive  Marketing 
Committee  (SFEMC)  met  on  April  14. 
1988.  and  unanimously  recommended 
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19aB-W  narketiog  order  expenditures 
for  Macketiiig  Order  Noe.  921. 922.  and 
924. 

For  WenMngton  peaches, 
expenditares  «r  flSJTB  and  an 
assessment  rate  of  $2.25  per  ton  of 
peaches  under  M.0. 821  were 
raooouDended.  In  oonqMiiaon,  1987-88 
budgeted  expenditares  were  $25,136  and 
the  asasssment  rats  was  $2JX>  per  tm. 
On  May  27. 1968.  tlw  Wariiii«tao  Peach 
MaricetiBg  Committee  met  and  revised 
their  assessment  rate  to  $1.20  per  ton  of 
peaches  and  revised  the  crop  estimate. 
Assesaaaent  income  for  1966-89  is 
estimated  at  $14jlMD  based  on  the 
revised  crap  estimate  of  11700  tons  ot 
peaches.  Committee  reserves  snd  odfeer 
funds  will  be  available  to  cover  the 
antidpatsd  $U38  deficit  for  1986-8a 

For  Waakingtoo  apricots, 
expenditures  fdr$8jB70  and  an 
aasessoKnt  rate  of  $2.25  per  ton  of 
apricots  ander  hLO.  922  were 
recommended  by  the  ^EMC.  In 
comparison.  1987-88  budgeted 
expenditures  were  $5302  and  die 
assessment  rate  was  $1.25  per  toa  On 
May  27. 1988.  the  Washington  Apricot 
Marketing  Committee  met  and  revised 
their  assessment  rate  to  SZJOO  per  ton  of 
apricots.  Assessment  insome  for  1988-89 
is  estimated  at  $7,000  based  on  a  crop 
estimate  of  3.500  tons  of  apricots. 

For  Washington-Oregcm  prunes, 
expenditures  of  $17,342  and  an 
assessment  rate  of  ^.25  per  ton  of 
prunes  under  M.0. 024  were 
recommended  by  the  SF^C  In 
onnparison.  1987-88  budgeted 
expenditures  were  $29,462  and  the 
assesaaunt  rate  was  $3jOO  per  tcm.  On 
May  27. 1988,  the  Washington-Oregon 
Fresh  Prone  Marketing  Coounittee  met 
and  revised  their  assessment  rate  to 
$1.00  per  ton  of  firesh  prunes  and  revised 
the  crop  estimate.  Assessment  income 
for  1986-89  is  estimated  at  $0,300  based 
on  the  revised  crop  estimate  of  9,300 
tons  oi  besh  prunes.  Committee  reserves 
and  odier  fimds  wOl  be  available  to 
cover  the  anticipated  $8,042  deficit  for 

while  diis  final  action  will  impose 
some  additional  costs  on  handlers,  the 
costs  are  in  the  form  of  uniform 
assessments  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on  to 
producers.  However,  these  costs  will  be 
significantly  ofiiMt  by  the  benefits 
derived  from  die  operation  of  the 
marketng  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
sirfMtantial  number  of  small  entities. 

This  action  adds  new  (|  921.227, 
922.227,  and  924.226,  and  is  based  on 
committee  recommendations  and  other 


information.  A  proposed  rule  was 
pubUsfasd  in  the  Utf  IS.  1988,  issue  of 
the  PSdatal  Ksi^blar  (S3  FR 17056). 
Comments  «a  the  proposed  rule  were 
invited  from  interested  persons  until 
May  23, 1968.  Comments  were  received 
from  the  Washiagton  Peach  Marketing 
Cominlttee.*Ilie  Washington  Apricot 
Maikstiag  Committee,  and  the 
Washington-Ocegon  Fresh  Prune 
Maiketing  Committee,  in  which  they 
requested  the  establishment  of  revised 
assessmwrt  rates  and/or  crop  estimates. 

After  consideradoo  of  the  information 
and  recommendstioas  siAmiitted  by  the 
commitlses.  die  comments  received,  and 
other  availaMe  information,  it  is  fooid 
that  diis  final  rale  wili  tend  to  effectuate 
the  declared  policy  of  the  Act 

These  bodgets  and  assessment  rates 
should  be  ejqpedlted  because  the 
ccmimittees  need  to  have  sufficient 
funds  to  {My  their  expenses,  which  are 
incurred  on  a  continuous  basis.  In 
addition.  Jiandlers  are  aware  of  this 
action,  which  was  recommended  by  the 
committees  at  pabUc  meetings. 
Therefore,  the  Secretary  also  finds  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553). 

List  off  Snbjscis  >■  7  CFK  Parts  961. 922. 
andSM 

Apricots.  Mariceting  agreements  and 
orders,  Oregon.  Peaches.  Prunes, 
Washington. 

For  the  reasons  set  forth  in  the 
preamble,  new  |f  921.227, 922.227,  and 
924JE28  are  added  as  follows: 

Nof*/— lliese  sections  vril)  not  appear  in 
the  Code  of  Faderai  Regulations. 

1.  The  authority  citation  for  7  CFR 
Parts  921. 922,  and  924  continues  to  read 
asfoHows: 

Aadmltr  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C.  601.674. 

2.  New  SS  921.227. 922.227.  and 
924.228  are  added  to  read  as  fcdlows: 


PART  922-^APRIOOT8  GROWN  M 
DE8IQIIATED  OOUMTCS  IN 
WA8HINOT0N 


P/Mint-mSH 

IN 

WASHmOTON 


GROWN 
IN 


rats. 


9921Jt27 

IBj^enses  nl  $18J76  by  the 
Washington  FnA  PSach  Marketing 
Committee  are  authorteed,  and  an 
assessment  rate  of  $1.20  per  ton  of 
assessable  peaches  is  established  for 
the  fiscal  year  ending  March  31, 1909. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 


§922Jt7  Expsnass snd asssssmsnt rats. 

Expensss  of  $8JB7D  by  te  Washington 
Apricot  Maiketing  Coaasyttae  are 
authorized,  and  an  assessment  rate  at 
$2j00  per  too  is  estsblished  for  the  fiscal 
ye^r  ending  March  31.  1980l 
Unexpended  hinds  may  be  carried  over 
asareaerve. 

PART  924-FRE8H  PRUNES  GROWN 
IN  0E8IQNATE0  COUNTIES  M 
WASHINGTON  AND  UMATILLA 
COUNTY.  OREGON 


§924.229 

Expenaes  of  $17,342  by  the 
Washington-Oregon  Ptresh  Pnins 
Marketing  Cemnittee  are  authorized, 
and  an  assessment  rate  of  $1.00  per  ton 
of  assessable  prunes  is  established  for 
the  fiscal  year  ending  March  31. 1980^ 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 


Dated:  fane  22. 1 
waSuB  f .  Oojrie. 

Associate  Deputy  Director.  Fruit  and         j_ 

Vegetable  Division.  Agricultural  Marketing ' 

Service. 

[PR  Doc.  8S-14373  Piled  »-S4-8t:  8:4S  am) 
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NUCLEAR  REGULATORY 


10  CFR  Parts  30, 40,  SO,  51, 70,  and  72 

General  Raquiramants  for 
Decommissioning  Nudaar  FacWtias 

agency:  Nuclear  Regulatory 
CtHnmtssion. 

action:  Final  rule. 

summary:  Hw  Nndear  Regulatory 
Commission  is  amending  its  regulations 
to  set  forth  technical  and  financial 
criteria  for  dsooaunissioning  licensed 
nuclear  facilities.  The  amended 
regulations  address  decommissioning 
planning  needs,  timing,  funding 
methods,  and  environmental  review 
requirements.  The  intent  of  the 
amendments  is  to  assure  that 
decommissioning  of  sD  licensed 
facilities  will  bs  accomplished  in  a  safe 
and  timely  manner  and  that  adequate 
licensee  fimds  will  be  available  for  this 
purpose.  The  final  rule  also  contains  s 
response  to  a  petition  for  ndemaking 
(raM-50-22).  concerning 
decommissioning  financial  assurance, 
initially  filed  by  the  Public  Interest 
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Research  Group  (IHRC),  et  al.  on  July  5, 
1977. 

EFRCTIVll^-n:  luly  27. 1988. 

FOR  PURt^fR  mPOHMATION  contact: 

K.  Steyer,  Q  Feldman.  or  F.  CardUe.  Office 
of  Nucleai^  Regulatory  Research,  UA 
Nuclear  R^todatory  Commission. 
Washingtoli.  DC  20555.  telephone  (301) 
492-3824.  i , 

SUPPLEMEi^ARV  MFOIMMTION: 

Intioductiiti 

The  KRC  is  amending  its  regulations 
to  provideUpecific  requirements  for  the 
decommisMoning  of  ouclear  facilities. 
Specificall  ||  the  regulations  establish 
criteria  in  me  following  areas: 
Acceptabl  9  decommissioning 
altemativf  4;  planning  for 
decommissioning;  assurance  of  the 
avaiiabilitVt  of  funds  for 
decommissioning:  and  environmental 
review  reodirements  related  to 
decommissioning. 

Decomtntssioning  as  defined  in  the 
rule  meani  jto  remove  nuclear  facilities 
safely  fromj  service  and  to  feduce 
residual  radioactivity  to  a  level  that 
peimits  release  of  the  property  for 
unrestricted  use  and  termination  of  the 
license.  Daecmunissioning  activities  are 
initiated  Wllen  a  licensee  decides  to 
terminate  liicensed  acthnties. 
Oecommis^oidng  activities  do  not 
include  the  removal  and  disposal  of 
spent  fuel  which  is  considered  to  be  an 
operational  activity  or  the  removal  and  : 
disposal  of  toonracUoactive  structures 
and  materials  beyond  that  necessary  to 
terminate  tie  NRC  license.  Disposal  pf 
nonradioapiive  haEardous  waste  not 
necessary  fcr  NRC  license  termination  is 
not  covere^  l^  these  regulations  but 
would  be  tMated  by  odter  appropriate 
agencies  having  responsibility  over 
these  wastes.  If  nuclear  facilities  are  to 
be  reused  for  nuclear  purposes, 
applicatioal  for  license  renewal  or 
amendmedt  or  for  a  new  license  are 
submitted  according  lo  the  appropriate    ' 
existing  regidation.  Reuse  of  a  nude&r 
facility  for  other  nuclear  purposes  is  not 
considered  deoommiesioiiiing  because 
the  ladlityjfemains  under  license. 

These  anendments  ap^y  to  the 
decoramisuDning  of  power  reactors,    - 
nonpower  reactors,  hiel  reprocessing  --w 
plants.  ^UMJbbricaUon  plants,  uranium  ' 
hexefluoriffe  production  plants, 
independent  spent  fuel  storage 
installatiei  ts,  and  nonfuel-cycle  nuclear 
facilities.  1  be  decommissioning  of 
uranhim  bhIs  and  mill  tailings,  low-level 
waste  buri  iJL  facilities,  and  high-level 
waste  lepc  ntories;'ha8  been  treated  in 
separate  nguIat(Hy  actions,  llkese 
amencbnen^  apply  to  nuclear  facilities    - 
that  operate  throogh  their  normal- 


lifetime,  as  well  as  to  those  diat  may  be 
shut  down  prematurely. 

The  purpose  of  these  amendments  is    : 
to  assure  that  deconunissionings  will  be : 
carried  out  with  minimal  impact  on 
pubUc  and  occupational  health  and 
safety  and  the  environment  The 
Commission's  objective  is  that 
decommissioned  facility  sites  would 
lUtimately  be  available  for  unrestricted 
use  for  any  public  or  private  purpose. 
The  amendmants  provide  a  regiUatory 
framework  for  more  efficient  and 
consistent  licensing  actions  related  to 
decommissioning.  Although 
decommissioning  is  not  an  immineiit 
health  and  safety  problem,  the  nuclear 
industry  is  maturing,  in  that  nuclear 
facilities  have  been  operating  for  a 
number  of  years,  and  the  number  and 
complexity  of  facilities  that  will  require 
decommissioning  is  expected  to  increase 
in  the  near  future.  Inadequate  or 
untimely  consideration  of 
decommissioning,  specifically  in  the 
areas  of  planning  and  financial 
assurance,  could  result  in  sigpiificant 
adverse  health,  safety  and 
environmental  impacts.  These  impacts 
could  lead  to  increased  occupational 
and  public  doses,  increased  amounts  of 
radioactive  waste  to  be  disposed  of.  and 
an  increase  in  the  number  of 
contaminated  sites.  The  regulations 
make  dear  that  the  licensee  is 
responsible  for  the  fonding  and 
completion  of  decommissioning  in  a 
manner  which  protects  public  health 
and  safety.  Current  regulations  cover  the 
requirements  and  criteria  for 
decommissionihg  in  a  limited  way  and    . 
are  not  fully  adequate  to  deal  with 
licensee  decommissioning  requirements 
effectively.  Many  licensing  activities 
concerning  decommissioning  have  had 
to  be  determined  on  a  case-by-case 
basis.  This  procedure  results  in 
inconsistency  iii  dealing  with  licensees 
and  in  inefficient  and  unnecessary 
administrative  effort  With  the  increased 
number  of  deconunissionings  expected, 
case-by-case  procedures  would  make  ' 
licensing  difficult  and  increase  NRC  and 
licensee  staff  resources  heeded  for  thesei 
activities. 

Background 

.  -  On  Mardi  13. 1978.  the  Conunission 
piuUishe'd  anAdvance'Nbtice  of 
Proposed  Rulemakiiig  in  the  Fadteal 
Register  (43  FR 10370)  stating  that  the 
Commission  was  reevaluating  its 
decommissioning  policy  and  considering 
amendments  to  its  regulations  to    . 
provide  more  specific  requirements 
relating  to  the  decommissioning  df 
nuclear  facilities;  The  plan  for  U)e.    ' 
reevaluation  included  the  development 
of  an  information  base,  the  preparation 


of  a  generic  environmental  impact 
statement  (GQS).  and  based  on  these, 
the  development  of  amendments  to  the 
r^ulations.  The  information  base  for 
preparati<Mi  of  the  final  rale  is  comirfete 
and  consisto  primarily  of  a  series  of 
NUREG/CR  tmoiiB  on  studies  of  the 
^6<^ploO'>  Mnty.  and  costs  of 
decommissioning  various  kinds  of 
nuclear  facilities.  These  reports  were 
prepared  by  Battelle  Pacific  Northwest 
Laboratories  (PNL).'  In  addition, 
preliminary  staff  positions  on  the  major 
decommiesioning  issues  have  been 
(Mresented^in  staff  (NUREG)  reports.  On 
February  10, 1981.  the  Commission 
announced  the  availability  of  the  draff 
GEIS  for  public  comment  146  FR  11668). 
Section  15  of  the  draft  GEIS  contains 
certain  policy  reconunendations.  These 
repommendations,  as  modified  by 
comments  received  on  the  draff  GEIS 
and  other  sources,  provided  the  basis  for 
the  proposed  amendments  to  the 
Commission's  regulations. 

On  February  11. 1985,  the  Commission 
published  a  Notice  of  Proposed 
Rulemaking  on  Decommissioiung 
Criteria  for  Nuclear  Facilities  (50  FR 
5600).  The  proposed  amendments 
covered  a  number  of  topics  related  to 
decommissioning  that  would  be 
appHceble  to  10  CFR  Parts  30, 40,  sa  7a  : 
and  72  applicants  and  licensees.  The 
original  comment  period  was  due  to 
expire  May  13, 1985,  but  was  extended 
to  July  13, 1985  to  accommodate 
requests  from  interested  parties  for  an 
ext«Hled  comment  period  in  order  to 
hilly  evaluate  the  issues  raised  and 
develop  comments  on  the  proposed  rule. 
Public  comments  received  on  the 
proposed  ride  were  docketed  and  may 
be  examined  at  the  Commission's  Public 
Document  Room  located  at  1717  H 
Sti«et  NW.,  Washington,  DC. 

Acceptable  levels  of  residual  -        . 
radioactivity  {ov  rdease  of  property  for 
unrestricted  use  were  not  proposed  as 
part  of  this  rulemaking.  •Commission  -     . 
staff  is  participating  in  an- interagency 
woiicing  grot^>,  prgenized  by  the  . 
EnviroQBiental.I^tectioB  Agency  (EPA), 
deyeloptngFederalguidanoeonthis    ■ 
subject.  Pn^MMed  Federal  guiddines  are 
anticipated  (0  be  published  by  EPA  and 
EPA  has  issued  an  advance  notice  of 
proposed  rulemaking  (51  FR  22264,  June  - 
18. 1988).  In  the  biterim.  NRC  is 
develoiring  Interim  guidance  with 
respect  to  residual  contamination 
criteria."  '.',•*''  *■■■' 


'  A  bibliography  oC  the  PNL  and  NRC  staff  reports 
and  other  badcgnMuid  documents  is  included  at  the 
end  of  die  supplefflentaiy  information.  These 
documents  ate  available  for  inspection  and  copying 
Jot  a  fee  in  the  Commission's  Public  Document 
Room  al  1717  H  Stre'el  NW:.  Waihingidn.  IX:  20SSS. 
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A  total  of  143  difiieteot  oiganizations 
and  individuals  submitted  comments  on 
the  proposed  rule.  The  commenters 
represented  a  variety  of  inteiests. 
Comments  were  received  Erom  Federal 
government  agencies.  State  agencies 
(including  State  public  utility 
commissions),  local  governments, 
univelvities,  individiuls.  electric 
utilities,  material  licensees,  pubh'c 
groups,  utility  and  industry  groups,  and 
financial,  legal  and  engineering  firms. 
The  commenters  oflered  from  one  to 
ovef  50  comments  each  and  presented  a 
diversity  of  views.  The  topics  addressed 
by  the  commenters  addressed  a  wide 
range  of  issues  and  all  parts  of  the  rule. 

Tbe  general  response  to  the  rufe  was 
varied.  A  number  of  commenters 
specifically  expressed  support  for  the 
rule  in  general  (or  that  no  comment  was 
needed),  althoti^  some  of  these  made 
suggestions  for  improvements.  One 
comnienter  indicated  that  the  proposed 
amendments  will  provide  a  foundation 
from  whidi  acceptable  decommissioning 
planning  and  implementatioa  programs 
can  be  devek^wd.  and  another  indicated 
that  the  Corainission's  assumptions 
underlying  the  pn^Mieed  rule  are 
reasonable  and  fair.  Many  specifically 
commented  on  the  need  for  rulemaking. 
For  exanqrie.  one  commenter  stated  that 
although  some  states  have  begun 
developing  regulations,  their  dfforts  are 
hampered  by  the  lack  of  Federal 
guidelines  and  another  copunenter  urged 
the  Coounission  to  quickly  promulgate  a 
comprehensive  set  of  regulations 
governing  the  plamdng.  safety,  and 
financing  of  decomnyssioning.  Others 
implied  the  need  for  rulemaking  but  felt 
that  the  proposed  rule  was  madequate 
to  satisfy  its  intent  and  generally 
recommended  stricter,  more  detailed 
regulations.  A  few  of  diese  suggested 
the  rule  be  redrafted  and  republished  for 
comment  In  contrast  some  commenters 
argued  diat  existing  rules  were  adequate 
and  that  diis  rule  was  omecessary, 
overly  prescr^ve,  and  burdensome. 
For  example,  one  conmenter  indicated 
that  there  is  no  evidence  from 
experience  with  power  reactors  that 
there  would  be  any  adverse  impacts  in 
the  absence  of  diis  rule  and  that  this 
rule  represented  an  unfair  burden  to 
nuclear  power  facilities  compared  to 
other  public  risks;  and  another  pointed 
out  that  decommissioning  methods  are 
regulated  by  pubUc  utility  commissions 
and  that  NRC  should  only  step  in  to 
ensure  safiety. 

The  detailed  rationale  supporting 
these  general  comments  is  presented  in 
(he  succeeding  sections  oi  this 


Supplementary  Infonnation. 
Modifications  hava  been  made  to  the 
rule  as  a  reaoh  of  some  of  these  more 
specific  oomments.  Based  on  its 
consideration  of  the  comments,  the 
Cdmnisaiaa  contianes  to  believe  that 
the  rule's  amwoadi  presents  die  best 
available  method  fbir  assuring  that 
Ucenseas  devalop  plans  sufficient  to 
cany  out  dicommisrioning  in  a  manner 
which  pfotacts  public  health  and  safety. 

Major  iMues  ooatainwd  in  the  public 
comments  and  reaulthig  changes  in  the 
rule  are  diacuasad  below.  The  detailed 
responses  to  individaal  conunents  are 
documented  in  NUREG-1221  entitled 
"Summafy.  Analysis  and  Response  to 
Public  Comments  on  Proposed  Rule 
Amenthnents  on  Decommissioning 
Criteria  for  Nuclear  Facilities"  {Ret.  28). 
Copies  of  NUREG-1221  may  be 
purchased  through  die  \JJS.  Government 
Printing  Office.  P.O.  Box  37082. 
Washington.  DC  20013-7082.  Copies 
may  also  be  purchased  from  the 
National  Tedmical  Information  Service, 
U.S.  Department  <tf  Commerce,  5285  Port 
Royal  Road.  Springfield,  Va  22161.  A 
copy  is  available  for  inspection  or 
copying  for  a  fee  in  die  NRC  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC  20655.  The  discussion 
of  comments  in  this  Supplementary 
Information  hi  structured  according  to 
the  general  subjects  treated  by  the  rule 
and  discussed  in  die  Supplementary 
Information  to  the  Proposed  Role.  These 
subjects  indude.  in  order  of  discussion, 
decommissioning  alternatives  and 
timing,  planning,  financial  assurance, 
residual  radioactivity  limits, 
environmental  review  requirements,  and 
odier  general  comments. 

Suauacy  and  Discussion  of  dMuaents 
on  Propeaad  Rule 

A.  Decommissionmg  Alternatives  and 
Timing 

Comments  received  on  the  sulH^ct  of 
decommissioning  alternatives  covered 
several  areas.  These  included 
daiificatioa  of  the  definition  of 
decommlsrioniag.  criteria  used  {or  the 
choice  of  the  alternative  in  particular 
cases,,  and  general  questions  as  to 
acceptability  of  the  decommissioning 
altenativca. 

1.  DefinitioB  of  decommissioning.  Two 
commratars  indicated  that  requiring 
unrestricted  use  as  part  of  the  dafinition 
of  deconmissiontng  is  too  restrictive. 
Reasons  given  for  this  coraawnt  include 
the  fact  diat  It  woidd  tadiibit  future  use 
of  the  site  and  would  precfnde 
alternative  decommissioning  methods 
whibh  provide  reasonable  assurance  oS 
public  health  and  safety  without 
releasing  the  site  for  unrestricted  use.  In 


contrast  four  commenters  stated  that 
deconunissioning  should  clearly  result  in 
safe  unrestricted  use  of  die  site. 

In  re^Moae.  it  is  the  Co— mission's 
belief  that  there  is  nothing  in  the 
definition  yMA  would  iidiflrit  future  use 
of  the  site  once  dw  Uoensa  is  terminated. 
According  to  amended  |  S0l2  (and 
related  sections  in  the  other  parts) 
decommissioning  is  defined  as  resulting 
in  release  of  the  property  for 
unrestricted  use  and  termination  of  the 
license.  Uiuestrictad  use  refers  to  the 
fact  that  from  a  radiotogical  standpoint, 
no  basarda  exist  at  tbe  site,  the  Uoense 
can  be  terminated,  and  the  site  can  be 
considered  an  nwastricted  area.  This 
definition  is  oonrislent  with  the 
definition  of  an  unrestricted  area  as  it 
exists  in  lOCFR  20lS  as  being  "any  area 
access  to  which  is  not  oontroUed  by  the 
licensee  for  purposes  of  protection  of 
individuals  from  exposure  to  radiation 
and  radioactive  materials  and  any  area 
used  for  residential  quarters."  The 
alternatives  for  decwnmisaioning 
provide  different  ways  to  accomplish 
decommissioidng  as  defined  in  tiie  rule, 
i.e.,  alternative  ways  to  ladnca  residual 
radioactivity  to  a  level  permitting 
release  of  the  property  for  unrestricted 
use  and  teminalion  df  license.  These 
alternatives  are  DCCON.  SAFSTOR.  and 
ENTOMB  wdiich  are  diacoBsed  in  more 
detail  below  but  adiidi  primarily  consist 
of  activities  which  either  result  in 
prompt  dismantlement  of  the  facility  or 
whic^  permit  a  stmaga  period  during 
whidi  radioactive  decay  can  occur  prior 
to  dismantlement  of  the  facility.  Each  of 
the  alternatives  indudes  all  those 
activities  necessary  to  lead  to 
terminatioa  <rf  die  NRC  license.  Once 
the  license  is  terminated,  the  fadlity 
buildings  and  site  can  be  used  for  any 
other  aon-nudear  purposes,  including 
industrial  purposes.  The  use  made  of  the 
facility  after  tnmination  of  the  NRC 
license  is  independent  (A  the  alternative 
used  to  deooauaissioB  the  facility.  With 
regard  to  reuse  of  dm  site  for  nuclear 
purposes,  there  is  nothing  in  the  rule 
preventing  sodi  reuse.  Aa  indicated 
above,  reoae  of  the  nuclear  fricility  for 
other  nuclear  porposes  Is  not  considered 
decommissioning.  Therefore,  a  licensee 
would  not  be  required  to  submit  a 
deoommissioidBg  plan  or  apply  for 
terminatioa  of  licooa. 

As  noted  in  Sections  A.2  through  A.4 
of  this  Supideraentery  information,  the 
rule  coaaidsfs  the  use  of  alternative 
decommissioning  methods  which  delay 
the  oomplation  of  daooauaiasioning 
thereby  net  releasing  die  site  for 
unrestricted  use  daifag  a  period  <rf 
radioactive  decay.  The  definition  of 
decommissioning  as  wril  as  the 
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definitions  tal  die  alternatives  contained 
in  die  SuppMmentary  Infomiation  to  the 
proposed  ntts  indicate  that,  if  permanent 
cessatioD  of  budear  activity  occurs  at 
the  facility,  I  fie  bcensee  is  to  propose  to 
NRC  die  medmd  diat  it  intends  to  use  in 
decommissioning  the  fMality  in  a 
manner  ulti^tety  leading  to  the  return 
of  the  site  l^^an  "unrestrided  area" 
according  t^ithe  definition  of  10  CFR 
20.3  and  the  Itennination  of  the  facility 
license.  In  determining  whedier  a 
particular  stte  is  free  from  radiological 
hazards,  th^  [Commission  will  take  a 
hard  knk  a^ldie  extent  to  whidi  die  site 
has  been  previously  used  to  dispose  of 
low-level  r^oadive  wastes  by  land 
burial  and  Mil  decide  what  remedial 
measures,  ivfchiding  removal  of  such 
waste  offsiM.  are  appropriate  before  the 
site  can  be  Meased  for  unrestricted  use 
and  the  liociilse  temmated. 

Six  comn^enters  indicated  that  the 
rule  needeq  lo  provide  clarification  as  to 
what  CsdliM  are  covered  by  the 
deQommissi  4*1^  nile.  These 
commenter  ijindicated  that  there 
appeared  t(  i  be  a  discrepancy  between 
the  propoe4a  §  60^  which  defined 
decomniisalOning  as  removing  a  facility 
"safely  from  service  and  redmang 
residual  raaloactivity  to  a  level  that 
of  the  property  for 
and  temdnation  of 
the  Supplemehtary 
indicates  that 
ining  means  to  remove 

from  service 
le  site,  buddings  and 
contents,  and  equipment  associated 
with  any  li<f^nsed  NRC  activity."  Two 
commenterllindicated  that  the  rule 
should  dari^  that  it  does  not  apply  to 
the  nonradiaactive  portion  of  the 
facility.      I 

In  responjae  to  this  comment,  the 
definition  ajftdeoommissioning  in  §  S0.2 
clearly-defit^  what  is  intended  by  this 
ruleanklDgl  liamely  that 
deoommiMMoing  involves  those   ' 
activities  n^tessary  to  remove  a  facility 
safely  fromi  service  and  to  reduce 
resichial  Fa<^)oactivity  to  a  level  that 
permits  rel^ise  of  the  property  for 
unrestricledhtse  and  termination  of 
license.  SeqVon  SOMZ  indicates  that  a 
licensee  m^t  provide  NRC  with  a  plan 
indicatJaflifw  diese  activities  will  be 
carried  out  ^nd  dmt  this  plan  will  be 
approved  i^  it  demonstrates  that  the 
decommis8i4nhig  will  be  performed  in  a 
safe  manM^  Section  SO J2(f)  indicates 
that  die  NRjQ  will  terndnate  die  faciHty 
license  if  tlijq  ternrinal  radiation  survey 
deraonstratM  diet  residual  radioactivity 
has  been  reiauoed  such  that  the  facdity 
and  site  aro  auttable  for  release  for 
unrestricted  use.  The  definition  of 
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decommissioning  in  }  S0.2  is  general  and 
its  appUcation  in  any  given  case  will 
depend  i»  specific  circumstances. 

The  deooramissioaing  rule  applies  to 
the  site,  baildtags  and  contents,  and 
equipment  associated  i^th  a  nuclear 
facUity  that  are  or  beoone  contaminated 
during  dw  time  die  facility  is  licensed, 
and  to  activities  related  to  die  definition 
of  "decominis^on'''in  the  amended 
regulations.  The  decommissicming  rule 
wiU  not  tpfiy  to  the  disposal  of 
nonradioacthre  stnctures  «id  materials 
beyond  that  necessary  to  terminate  die 
NRC  Uoense.  Disposal  of  nonradioactive 
hazardous  waste  not  necessary  for  NRC 
license  tenBinatitm  is  not  covoed  by 
diese  regdatioos  but  would  be  treated 
by  other  aiqwoprittte  agouaes  having 
responsibility  over  di«ie  wastes. 

2.  Criteria  used  for  dioice  of 
alternative.  A  number  of  oommenters 
indicated  that  tlw  rule  does  not  contain 
sttffident  criteria  that  a  utility  can  use  in 
choosing  which  decommissioning 
alternative  shodd  be  used  and  that  can 
be  used  in  the  review  and  evaluation  of 
that  choice.  Some  of  these  commenters 
pointed  out  that  these  critoia  should 
factOT  in  important  oonsiderationi  to  be 
made  in  the  choice.  bichKfing  darifying 
what  is  suifident  benefit  for  delaying 
decommissioning,  and  that  die  choice  of 
alternative  be  biUMd  on  a  detailed 
assesraunt  demonstrating  diat  the 
health  and  safety  of  die  public  is 
protected.  These  oommenters  indicated 
that  better  criteria  on  safiident  benefits 
shodd  beinduded  in  the  rale, 
specificady  the  degree  of  reduction  in 
occupational  radiation  o^Kisore, 
generation  and  diapoaal  of  waste, 
assurance  that  deoommiesitming  will 
take  place,  radiation  doMS  to  the  public, 
and  quality  <rf  decommissioning 
opereti<ms.  Other  commenters 
m«itioned  that  econtmiic  or  other 
factors  should  also  be  induded  as  being 
sufficient  benefit,  including  comparative 
cost  of  alternatives,  presence  of  other 
facilities  at  the  site,  development  of  new 
decommissioning  techniques,  and  need 
to  store  wastes  or  spent  fnel  at  the  site. 
Some  commenters  indicated  that  it  was 
not  satisfactory  to  include  criteria  on 
acceptable  dternatives  in  regdatory 
guides  as  is  proposed  in  the  statement  of 
considerations  whde  other  commenters 
indicated  that  it  is. 

In  response,  it  should  be  noted  that 
the  intent  of  the  rule  is  to  provide  the 
necessary  guidelines  with  regard  to  use 
of  decommissioning  alternatives  in  a 
manner  which  protects  the  public  health 
and  safety.  Spedfically.  the  nile 
includes  requirements  that  at  the  time 
of  termination  of  operations,  licensees 
submit  a  decommissioning  plan  to  the 


NRC  whidi  ctmtains  an  indicatioa  of  the 
decommissioning  alternative  to  be  used 
and  e  description  of  the  activities 
involved  and  the  controls  and  limits  on 
procedures  to  protect  occupational  and 
public  health  and  safety  for  that 
dtemative.  Diacnssion  of  how  the 
decommissioniiig  plan  and  die  chosen 
alternative  are  evaluated  in  terms  of 
protecting  heeldi  and  safety  is  contained 
below  in  Section  B.2. 

In  addition,  i  50.B2  of  the  proposed 
rale  sttpdatad  that  dtematives  which 
signifiomtiy  delay  oompletioo  of 
decomaaisdoning.  such  as  use  of  a 
storage  period.  «riU  be  aocqitable  if 
suffidcnt  benefit  results.  This  section  of 
the  proposed  rule  has  been  modified  in 
two  ways.  The  fost  is  to  be  more 
definitive  in  terms  of  acceptable 
decommissianing  attematives  by 
permitting  power  reactors  to  use 
alt^natives  wUcfa  provide  for 
completion  of  decommissioning  within 
60  years.  This  is  consistent  with  the 
technical  data  baso<developed  as  part  of 
the  rulemaking  (Refs.  2  and  3)  and  widi 
the  conclusions  of  the  Sopfriementary 
Information  to  the  Aopooed  Rde.  In  the 
Supplementary  Information,  it  was 
indicated  diat  DECON  or  SAF8TOR  for 
up  to  SO  yean  are  reasonable  options  fw 
decommissioning  a  li^t  water  power 
reactor.  The  reason  fgp^both  of  these 
alternatives  being  acceptable  is  that 
both  have  benefits  and  both  are  capable 
of  being  carried  out  in  a  manner  which 
protects  public  hedth  and  safety.  In 
selecting  60  years  as  an  acceptable 
period  of  time  for  decommissioning  of  a 
nuclear  power  reactor,  the  Commission 
considered  the  amotmt  of  radioactive 
decay  Mkely  to  oociu'  durii^  an 
approximate  SO-jrear  storage  period  and 
the  number  of  months  expected  to  be 
needed  to  dismande  the  facility  (Refs.  2 
and  3).  In  additimi  to  this  change,  the 
modified  rde  dso  states  diat 
consideration  wiU  be  ^ven  to  a 
decommissioning  alternative  which 
provides  for  completion  of 
decommissioning  beyond  60  srears  for 
power  reacton  <mly  when  necessary  to 
protect  public  healtfi  and  safety. 
Factors,  set  out  in  die  modified  rale, 
which  wodd  be  considered  in 
evaluatiiv  an  alternative  which 
provides  for  completion  of 
decommissioning  beyond  00  years 
include  unavailability  of  waste  disposal 
capadty  and  other  site  apedRc  factors 
affecting  capability  to  carry  out 
decommissioning  safely,  induding 
presence  of  other  nudear  facilities  at  the 
site. 

Section  50J2(b)(l)  of  the  proposed 
rale  has  also  been  modified  for 
nonpower  reactors.  Because  of  the 
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variety  of  type  of  these  reactors,  specific 
criteria  on  time  periods  for  completing 
decommissioning,  such  as  indicated 
above  for  power  reactors,  are  not 
included  for  nonpower  reactors. 
However,  the  proposed  rule  has  been 
modified  to  provide  additional  detail  on 
the  factors  affecting  acceptability  of 
decommissioning  alternatives  for 
nonpower  reactors.  These  factors 
include  considerations  affecting  waste 
disposal  for  the  di^erent  alternatives 
and  other  site-specific  factors  affecting 
capability  to  carry  out  decommissioning 
operations  safely,  suck  as  presence  of 
other  nuclear  facilities  at  the  site  and 
reduction  of  occupational  and  pubUc 
radiation  exposures  associated  with  ike 
different  alternatives.  Other  factors  not 
related  to  protection  of  health  and 
safety  are  not  included  in  the 
consideration  of  alternatives  in  the 
modified  rule,  fai  addition.  Regulatory 
Guide  1.86  will  be  revised  to  provide 
additional  guidance  on  the 
decommissioning  alternatives, 
speciHcally  guidance  on  the  factors 
affecting  delay  in  completion  of 
decommissioning.  Use  of  the  modified 
rule  in  conjunction  with  the  regulatory 
guidance  will  provide  for  an  expeditious 
licensing  procedure.  A  licensee's 
proposed  decommissioning  alternative 
will  be  reviewed  based  on  the  criteria 
and  guidance  discussed  here  and  in 
Section  B.2  for  acceptability  in  terms  of 
completing  decommissioning  and 
protecting  public  health  and  safety. 

One  commenter  noted  that  neither  the 
NRC  nor  the  licensees  can  properly 
assess  costs  and  benefits  attributable  to 
different  alternatives  due  to  the  lack  of 
sufficient  information  on  occupational 
exposure.  The  commenter  noted  Uiat 
NRC  had  no  experience  with 
decommissioning  large,  aged  reactors 
and  that,  for  example,  the  e)q>erience  at 
the  cleanup  at  TMI-2  had  shown  the 
workers  were  being  exposed  to 
radiation  levels  six  times  higher  than 
expected.  Thus,  it  is  Ukely  the 
dccooimissioning'estimates  el  exposive 
are  ^vss  underestimates.  In  sdditimi. 
the  commenter  stated  that  there  is  much 
uncertainty  with  regard  to  radiation 
effects  on  human  health.  Furthermore, 
the  commenter  indicatedthat  the 
Generic  fiwironmentaf  Impact 
Statement  on  Decommissioning 
(NUREG-0686)  (Ref.  20).  which  provides 
a  basis  for  this  rulemaking,,  does  not 
adequately  address  health  and  genetic 
effects.  Hence  the  commenter  noted  it  is 
difficult  to  assess  the  proper  alternative 
and  that,  in  any  event,  in  making 
assessments  NRC  should  use 
conservative  estimates. 


In  responding  to  this  comment  it 
should  be  noted  that  NRC  has  had 
Battelle  Pacific  Northwest  Laboratory 
(PNL)  prepare  detailed  analyses  of  the 
technology,  safety,  and  costs  of 
decommissioning.  These  reports  were 
prepared  for  a  number  of  nuclear 
facilities  and  are  listed  in  the  Reference 
section.  The  PNL  reports  contain 
estimates  of  expected  occupational 
radiation  exposures  based  on  an 
analysis  of  work  activities  involved  in 
decommissioning  and  radiation  levels 
expected  at  the  end  of  reactor  life. 

While  it  is  true  that  no  large,  aged 
xeactors  have  been  decommissioned,  the 
PNL  reports  represent  a  reasonable 
analysis  of  the  occupational  dose  which 
would  be  incurred  at  decommissioning. 
They  provide  sufficient  information  on 
which  assessment  of  different 
alternatives  can  be  made,  specifically 
that  DECON  can  be  carried  out  while 
maintaining  occi^ational  exposures  at 
reasonable  levels  while  SAFSTOR  and 
ENTOMB  can  result  in  reduction  in 
occupaticmal  exposures.  Thus,  choice  of 
the  alternative  can  be  made. 

It  should  be  noted  that  for  any  of  the 
alternatives,  occupational  exposures 
will  be  limited  by  the  requirements  of  10 
CFR  Part  20  and  that,  in  particular, 
licensees  should  maintain  exposures  to 
workers' to  as  low  as  reasonably 
achievable  levels-  Thus,  radiation 
exposure  to  workers  will  be  kept  at 
acceptable  levels  ba  any  of  the 
alternatives  used.  The  health  impacts  of 
radiation  and  concerns  over  whether 
limits  on  exposure  should  be  raised  or 
lowered  are  outside  the  scope  of  this 
rulemaking  and  are  the  type  of  issues 
being  addressed  currently  in  a  separate 
rulemaking  that  proposes  to  amend  10 
CFR  Part  20.  The  allowed  occupational 
exposures  during  the  decommissioning 
period  will  conform  to  the  requirements 
of  10  CFR  Part  20.  The  Generic 
Environmental  Impact  Statement 
(NUREG-0586)  (Ref.  20)  analyzed  the 
occupational  exposures  whidi  would  be 
received  dtiring  decommissioning  and 
found  that  over  a  4-year 
decpramissioning  period  they  would  be 
similar  to  that  which  would  be     ' 
experienced  at  an  operating  facitity  on  a 
yearly  basis.  Thus,  NRC  determined  that 
the  health  impact  of  deconunissionibg 
did  not  a(ld  significantiy  to  the  operating 
plant  impact. 

In  summary,  the  information  currently 
available  provides  NRC  with  a 
reasonable  understanding  of  the  safety 
aspects  involved  in  decommissioning 
and. also  provides  sufficient  information 
to  evaluate  alternatives.  As  more 
information  becomes  available.  NRC 
Will  factor  it  into  the  decision-making 


process.  It  is  not  feasible  to  compare  the 
increases  in  the  estimates  at  TMI-2  to 
decommissioning  since  the  TMI-2 
estimates  were  for  a  post-accident 
situation  where  there  was  significant 
contamination  and  the  situation  was 
initially  uncertain  with  regard  to 
contamination  levels  and  cleanup 
procedures.  When  licensees  prepare 
their  decommissioning  plans  for 
submittal  to  the  NRC  for  approval  under 
the  requiiements  of  10  CFR  50.82,  they 
will  have  more  information  about  the 
conditions  in  the  reactor  and  will 
provide  more  up-to-date  information    . 
about  occupational  exposures  during 
decommissioning.  At  that  time  NRC  will 
be  able  to  evaluate  the  choice  of 
decommissioning  alternative  for  the 
specific  facility. 

3.  DECON  and  SAFSTOR 
Decommissioning  Alternatives.  DECON 
and  SAFSTOR  are  defined  in  the 
Supplementary  Information  to  the 
proposed  rule  as  follows:  DECON  is  the 
alternative  in  which  the  equipment, 
structures,  and  portions  of  a  facility  and 
site  containing  radioactive  contaminants 
are  removed  or  decontaminated  to  a 
level  that  permits  the  property  to  be 
released  for  unresbicted  use  shortly 
after  cessation  of  operations;  SAFSTOR 
is  the  alternative  in  which  the  nuclear 
facility  is  placed  and  maintained  in  a 
condition  thatallows  &e  nudear  facility 
to  be  safely  stored  and  subsequently 
decontaminated  (deferred 
decontamination)  to  levels  that  permit 
release  for  unrestricted  use. 

A  number  of  commenters  ei^prcssed 
opinions  on  the  rule  with  regai^  to 
allowing  use  of  DECON  and  SAFSTOR. 
Some  commenters  favored  the  use  of 
DECON,  one  in  particular  noting  thai  it 
should  be  used  at  a  site  of  high  potential 
for  a  seismic  event.  Other  commenters 
noted  the  problems  associated  with 
DECON  inchiding  the  higher 
occupational  exposure  involved  and 
problems  associated  with  inability  to 
dispose  of  wastes.  Some  eommenters 
noted  that  site  spedflc  factors  should 
come  into  play  and  tiiat  cidier  DBCON- 
or  SAFSTOR  should  be  possible.  Some  . 
commenters  noted  that  because  of     1 
problems  associated  with  DECON,  that 
SAPStdR  was  the  best  option.  Two 
cominenters  expressed  the  opinion  that 
the  rule  jseems  to  favor  use  of  DECON 
forreadtors. 

The  NRC  is  aware  of  aiid  has 
considered  the  issues  related  to  the    ... 
advantages  and  disadvantages  of  the 
DECON  and  SAFSlX)R  oi>tions.  The        ' 
studies  done  for  NRC  by  Battelle  Pacific 
Northwest  Laboratory  (PNL)  considered 
factors  Such  as  cost  of  the  alternative 
and  occupational  exposure  and  waste 
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volufne*  MMboialed  witk  each 
altemativ*.  J^  FNL  studies  also 
considered  4|0  eflBcU  (m 
decomnisai^^ing  of  {ntetfan  inability  to 
dispose  of  wr^stes  oMte.  Tbe  Generic 
iaipocl  Statement  on 
Nodear  Facilities 
(Rat  ao)  prepared  by 

jba  advantages  and 
of  DBOON  versus 
the  jhct  that 
the  site  Car  unrestricted 
diortef  tfane  period  than 
useofSAFSTOR 
occopattonaji  exposures 
and  waste  sidloBMS.  Both  vH  diese 
altemativesl^tisfy  the  definition  of 
deoommissiefting  in  |  S0l2.  Based  on  the 
dooonents  af^cated  above  and  on  the 
discussion  ih|  the  Siqqilementary 
Infbnnation|lo  the  proposed  rule,  the 
conclusion  ot  the  Supplementary 
Information!  MaardiiH  these  two 
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performed  ihf  a  manner  whidi  protects 
public  heattfa  and  safety.  Use  of  the  80- 
year  time  pwiod  in  the  modified  rule  is 
not  intendedlto  mean  that  if  DBCON  is 
selected  thalj  it  wonki  be  acceptable  for 
it  to  last  thin  loQig;  periods  of  5-10  years 
would  be  miote  reaaonaUe  for  raccm. 

With  regi^  to  SAFSTCHl.  six 
commentei^  stated  that  the  rule  should 
contain  requirements  that  if  the 
SAFSTOR  4lteinative  is  chosen,  reactor 
decommissi|iWng  be  conyleted  . 
following  storage  periods  of  a  maximum 
of  3(K-S0  years  because  after  diis  time 
period  there  will  be  little  benefit  in  dose 
or  waste  vafime  redocticm.  in  contrast, 
four  comme^ters  stated  that  even  a  100- 
year  periodiHras  too  restrictive  because 
periods  irfflMer  100  jrears  are  allowed  in 
waste  dispcml  facilities.  Four 
commenterf  indicated  tfiat  die  rule 
should  pcovji^  criteria  by  ifidiich  the 
appropriate  length  of  time  for  the 
storage  pertod  ol  SAFSTOR  can  be 
determined|  palandng  ^te-^)ecific  costs 
andbenefitpt 

The  Cora$$ission  does  not  believe  it 
necessary  fo^  the  rule  to  contain  an 
absolute  to  ib  limit  on  how  long 
SAFSTOR  ««n  last  instead,  as  noted  in 
Section  A:.2  inodified  f  50.8e(b) 
incficates  ttMt  a  power  reactor  licensee's 
deconmissj^Rhig  |4an  most  indicate  a 
choice  of  decommissioning  ahemative, 
that  DECON  or  80-year  SAFSTOR  is 
acceptabfe,  ^nd  that  consideration  will 
be  given  to  Ultemative  methods  for 


decommissioning  whi(A  provide  for 
comi^etion  of  decommissioning  beyond 
60  years  when  necessary  to  protect 
public  health  and  safety.  Factors 
considered  In  evaluating  an  alternative 
which  prevMee  for  ooB^letian  of 
deconrndseioBfaig  beyond  00  years 
include  lack  of  waste  di^KMal  capacity 
or  other  factors  affsctiag  safety, 
indoding  presence  of  other  noaear 
facilities  on  tte  site.  The  rale  does  not 
contain  a  specfflc  limitation  on  the 
length  of  time  far  SAFSTCHt  beyond  the 
time  poriod  faiditiated  fai  die  modified 
rale.  The  case-by-case  consideretims, 
such  as  shortage  of  radioactive  waste 
disposal  space  offrite  or  presence  of  an 
adjacent  reactor  whose  safety  mi^t  be 
affected  by  dismantlement  procedures, 
or  other  sfanflar  site  spedfie 
considerations,  mean  that  the 
appropriate  delay  for  a  spedfie  facility 
must  be  based  on  factors  unique  lb  that 
facility  and  eedd  result  in  extension  of 
completioB  of  dscommisdoning  beyond 
60  years.  Based  on  this,  the  NRC 
considns  fte  setting  of  an  absolute  time 
linrit  on  SAFSTCNt  to  be  impractical  and 
unnecessaiy.  in  addition,  the  expected 
revisions  to  Regulatory  Guide  1.86 
setting  out  gokuuice  on  the  factors 
discuMod  dwve  will  provide  the  NRC 
the  flexibility  to  oonsiider  spedfie  cases 
while  stffl  providing  assurance  that  the 
healtii  and  safety  cS.  the  puUic  is 
protected. 

Although  the  final  rale  does  not 
contain  qpedfic  restrictions  on  the  time 
period  involved  for  delay  in  completion 
of  decoomiissioning,  tfie  Siqiplementaty 
Information  to  tiie  proposed  rule  does 
imficate  that  this  peifod  should  be  on 
the  order  of  100  years  because  tiiis  is 
considered  a  reasonable  time  period  for 
reliance  on  institutional  control 
Althou^  ooeamentMS  refer  to  longer 
periods  of  storage  for  waste  disposal 
fecOities  tfiere  are  some  differences 
between  these  two  situations  which 
must  be  considered,  induding  the  fact 
that  In  the  case  of  the  waste  disposal 
fadlity  tiw  NRC  transfers  tiie  license  for 
the  fadlity  to  the  State  or  Federal 
government  agency  that  owns  the 
disposal  site  following  satisfactory  site 
closure  whereas  the  reactor  facility 
would  remain  lioensed  by  a  private 
organization,  and  that  there  are  only  a 
small  number  of  disposal  fadlities 
compared  to  possib^r  ovn- 100  reactor 
facilities. 

4.  The  ENTOMB  Alternative. 
ENTOMB  was  defined  in  tiie 
Supplementary  Information  to  the 
proposed  rule  as  the  alternative  in 
which  radioactive  omitaminants  are 
encased  in  a  stracturally  long-lived 
material,  such  as  concrete;  the 


entombed  structure  is  iqipropriately 
maintained  and  contlBoed  sorveiUance 
is  carried  out  nntO  tiw  radioactivity 
decays  to  a  level  peraiitting  unrestricted 
release  of  the  piiyerty. 

A  number  of  ooamwnten  indicated 
that  the  rule  riwold  expresdy  prohibit 
the  use  of  ENTMffl  as  a 
decommissioniiH  alternative  tat 
reactors.  Several  reasons  were 
advanced  far  tills  statement  including 
the  following:  Hw  ENTOMB  ahemative 
could  cause  enviwwmwiital  damage  due 
to  the  presence  of  long-lived 
radionuclides  which  would  be 
radioactive  beyond  the  Ufe  of  any 
concrete  stnidure;  the  Supplementary 
Information  to  the  proposed  rale 
indicates  ENTOIiffi  is  not  viable  yet  the 
rule  does  not  exi^citly  prohibit  it; 
ENTCMffi  Is  faiconsistent  with  tiw 
definition  of  decommissioning  requiring 
release  for  muestricted  use;  and  some 
reactors  are  located  In  highly  populous 
areas.  In  contrast  several  commenters 
stated  that  tiw  ENTOMB  aftemati've 
should  be  left  as  a  possiUe  option  and 
that  in  addftkm  the  100-year  period 
discussed  ia  dm  Supplementary 
Informatimi  as  the  time  period  in  which 
ENTCMffl  should  be  completed  was  too 
restrictive.  Some  oommenters  indicated 
that  ENTOMB  had  certain  advantages 
indoding  reduced  oocupBtk«al 
exposure  and  waste  volumes  while 
some  noted  tint  no  options  should  be 
preduded  at  tUs  time  due  to  the 
developing  nature  of  decommissioning 
tedmology. 

It  is  die  Commission's  belief  diat  die 
ENTOMB  alternative  for 
decommissioning  sbodd  not  be 
spedfically  pred^ed  fai  the  rule 
because  tbere  may  be  instances  in 
which  It  would  be  an  aHowable 
alternative  in  protecting  pubBc  health 
and  safety  and  common  defense  and 
security.  By  not  prohibiting  ENTOMB, 
the  rule  is  mora  flexible  in  enabling  NRC 
to  deal  with  these  instances.  These 
instances  might  faidude  smaller  reactor 
facilities,  reacton  nrfiich  do  not  run  to 
the  end  of  dieir  lifetimes,  or  other 
situations  where  long-lived  isotopes  do 
not  build  up  to  siyiificant  levels  or 
where  there  are  other  site  specific 
factors  affectiiig  the  safe 
decommissioning  of  the  facility,  as  for 
exanqile.  presence  of  othw  niKlear 
facilities  at  die  site  for  extended 
periods.  In  addition  then  is  potential  for 
variations  on  the  ENTOMB  (qition 
where,  tat  example,  some 
decontamination  has  already  been 
performed,  thereby  making  the 
ENIt^ffl  option  mora  viable.  Analysis 
of  die  ENTOMB  alternative  inthePNL 
reports  (Refs.  2. 3)  and  tai  die  GETS  (Ref. 
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20)  indicates  that  it  can  be  carried  out 
safely  and  that  it  can  have  some  benefit 
in  the  reduction  of  occupational 
exposure  and  waste  requiring  disposal. 

As  noted  above,  concerns  were 
expressed  by  the  conunenters  that  the 
EPiITOMB  option  would  cause 
enviroiunental  damage  due  to  the 
presence  of  long-lived  radionuclides 
which  would  be  radioactive  beyond  the 
life  of  any  concrete  structure,  that  it  is 
inconsistent  with  the  definition  of 
decommissioning  requiring  unrestricted 
release,  and  that  some  reactors  are 
located  in  highly  populous  areas.  In 
addition,  the  Supplementary  Information 
to  the  proposed  rule  indicated,  in 
general,  that  there  may  be  difficuJties 
with  the  use  of  ENTOMB,  In  particular 
in  demonstrating  that  the  radioactivity 
in  the  entombed  structure  had  decayed 
to  levels  permitting  unrestricted  release 
of  the  property  in  a  period  on  the  order 
of  100  years.  In  response,  the  rule 
contains  requirements  that  a  licensee 
must  submit  an  alternative  for 
decommissioning  to  the  NRC  for 
approval  and  that  consideration  will  be 
given  to  an  alternative  which  provides 
for  completion  of  decommissioning 
beyond  60  years  only  when  necessary  to 
protect  health  and  safety.  This  provides 
the  Commission  wHth  both  sufficient 
leverage  and  flexibility  to  ensure  that  if 
the  ENTCAifB  option  is  chosen  by  the 
licensee  it  will  only  be  used  in  situations 
where  it  is  reasonable  and  consistent 
with  the  definition  of  decommissioning 
which  requires  that  decmnmissioning 
lead  to  unrestricted  release.  As 
indicated  above,  analysis  of  ENTOMB 
indicates  that  it  can  be  carried  out 
safely  and  with  minimal  environmental 
effect  for  the  time  periods  presented  in 
this  Supplementary  Information  and  in 
the  guidance  under  preparation. 
However,  based  on  the  difficulties  with 
ENTOMB  described  in  the  ^ 

Supplementary  Information  to  the 
proposed  rule  and  by  the  commenters, 
use  of  ENTOMB  by  a  licensee  would  be 
carefully  evaluated  by  NRC  according  to 
the  requirements  of  the  rule  before  its 
use  is  permitted.  Regulatory  Guides 
currently  in  preparation  will  provide 
more  guidance  in  this  area. 

B.  Planning  for  Decommissioning 

Comments  received  on  the  subject  of 
decommissioning  planning  covered 
several  areas.  These  included  the 
licensing  scheme  for  the 
decommissioning  process:  the  criteria 
for  conducting  and  evaluating 
decommissioning  plans  and  activities 
and  license  termination,  occupational 
exposure,  safeguards,  and  quality 
assurance  during  decommissioning: 


recordkeeping  and  facilitation:  and  the 
effect  of  the  rule  on  shutdotvn  reactors. 

1.  Licensing  scheme  for 
decommissioning.  Several  commenters 
found  the  proposed  rule  vague  in  the 
areas  of  what  type  of  license  is  in  effect 
during  reactor  decommissioning,  how 
Part  70  applies  to  reactors  during 
decommissioning,  when  the  license 
terminates,  procedural  criteria  for  the 
termination  process,  and  the  restrictions 
and  requirements  that  apply  to  a 
"possession-only  Uoense."  One 
commenter  imficated  that  there  might  be 
loopholes  wdUch  would  be  exploited  by 
the  industry  resulting  in  adverse  impacts 
to  the  public  and  (he  eavironraent  and 
another  commenter  indicated  that 
explicit  procedural  criteria  would 
remove  a  needless  burden  on  applicants 
and  result  in  a  more  cost  and  time 
effective  licensing  process. 

In  response,  it  should  be  noted  that 
application  for  termination  of  license 
occurs  at  the  time  of  initiation  of 
decommissioning  which  may  be  many 
years  before  actual  termination  of 
license  is  granted,  that  decommissioning 
is  carried  out  under  an  amended  license 
in  accordance  with  the  terms  of  a 
decommissioning  order,  and  that  the 
license  is  terminated  only  after  Oie 
Commission  is  satisfied  tiiat 
decommissioning  has  been  properly 
completed.  Normally,  an  amended  Part 
50  license  authorizing  possession  only 
'  will  be  issued  prior  to  the 
decommissioning  order  to  confirm  the 
nonoperating  status  of  the  plant  and  to 
reduce  some  requirements  which  are 
important  only  for  operation  prior  to 
finalization  of  decommissioning  plans. 
The  authority  to  possess  radioactive 
materials  under  Parts  30, 40,  and/or  7a 
as  appropriate,  continues  to  be 
incorporated  in  the  modified  Part  50 
license,  as  it  is  during  operation. 
Subsequent  license  amendments  will  be 
issued  as  appropriate.  The  Commission 
wiU  follow  its  customary  procedures,  set 
out  in  10  CFR  Part  2  of  the  NRC  Rules  of 
Practice,  in  amending  Part  50  licenses  to 
implement  the  decommissioning 
process.  In  the  past,  the  period  of  safe 
storage  or  that  following  entombment 
has  been  covered  by  an  amended 
"possession-only"  Part  50  license  which 
does  not  authoriju  facility  operatien,  - 
with  the  term  "order"  used  only  in  the 
case  of  a  dismantling  order,  due  to  the 
more  active  nature  of  this  stage  of 
decommissioning.  Except  for  the  use  of 
the  term  "decommissioning  order,"  there 
has  been  no  change  from  past  practice. 
The  term  "deconunissioning  onler"  is 
used  in  lieu  of  the  term  "dismantling 
order"  because,  according  to  the 
amendments,  the  overall  approach  to 


decommissioning  must  now  be  approved 
shortly  after  the  end  of  operation  rather 
than  an  amended  "possession-only"  Par^ 
50  license  being  issued  without  plans  for 
ultimate  disposition. 

As  with  any  license,  the  authority  to 
operate  or  to  cany  on  licensed  activities 
ceases  at  the  expiration  date  unless  the 
license  is  being  renewed.  However,  the 
license  and  the  responsibility  to  protect 
health  and  safety  and  promote  the 
common  defense  and  security  continues 
until  the  Commission  terininates  the 
Ucense.  Section  fia82(f)  cleariy  indicates 
the  Hcense  isltaninated  by  a 
determination  of  the  Conubissioovfter 
the  decmamissiening  has  been 
performed  and  it  has  been  adequately 
denunstated  thtt  Ae  facility  and  site 
are  suitable  for  release  for  unrestricted 
use.  Because  decommissioning, 
including  any  change  from  the  original 
operating  license,  requires  Commission 
approval  there  are  no  "loopholes" 
which  would  allow  adverse  impacts  to 
the  public  or  environment 

For  clarification,  it  is  noted  that  the 
term  "decommissioning  plan"  refers  to 
the  plan  submitted  at  d^e  time  the 
licensee  decides  to  terminate  the 
license,  while  the  term 
"decommissioning  funding  plan"  refers 
to  plan  submitted  early  in  facility  life 
which  indicates  the  licensee's  fuiancial 
assurance  provisions. 

2.  Criteria  for  decommissicming 
activities  and  license  termination.  Many 
commienters  were  concerned  with  the 
lack  of  ipedfic  requiranents  applicable 
to  the  process  of  decommissioning, 
particulariy  in  the  case  of  reactors,  and 
suggested  that  strong  guidelines  on 
requirements  for  conducting  and 
evaluating  decommissioning  plans  and 
activities  and  terminating  licenses  are 
necessary  to  protect  public, 
occupational,  and  environmental  safety. 
Some  suggest  that  the  rule  establish 
certain  safety  criteria  and  the  ways  in 
which  the  utility  will  meet  these  criteria. 
A  few  commenters  were  specifically 
concerned  with  clarifying  requirements 
daring  the  "safe  storage"  period,  sudi  as 
those  for  security,  inspeotion,  reporting, 
andtnonitoring.  Many  were  not  clear  as 
to  whether  the  suggested  ''guidance" 
should  be  inlheriue  or  tf  Regulatory     - 
Guides  would  be' considered 
appropriate.  Two  commenters  indicated 
that  without  more  specific  criteria  for 
acceptability  cX^  decommissioning  plans, 
the  Commission  would  exercise  Uttle 
authority  over  licensee  actions  during 
decommissioning  and  one  commenter 
indicated  that  the  licensees  could 
conduct  decommissioning  with 
"virtually  complete  independence."  Two 
commenters  indicated  that  the  rule 
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"assumed'j  ihat  utilities  would  foUow 
basic  safety  criteria. 

In  respof^e,  it  should  be  noted  that 
continuing  l^uthority  to  possess  a  reactor 
in  a  decommissioned  status  is  governed 
by  the  provisions  in  10  CFR  Part  SO  .. 
gbveming  liberating  licens».  as 
appropriatel  As  discussed  earlier,  it  is 
the  intent  oi  the  rule  to  provide.the 
necessary  niidelines  to  assure  that 
deconunissk)ning  is  carried  out  in  a 
manner  which  protects  the  public  health 
and.safety]  JTo  this  end.  the  ru}eoQntabis 
requiremeit^.  that  a  decQiomissioning    . 
plan  cQnta|$  a  description  of  the 
follGtwing:  llie  choice  of  the  alternative 
for  decommlissipidng  and  the  acti^ies 
involved:  tM  controls  and  limits  oa 
procedures  pnd  equipment  ta  protect 
occupational  and  public  health  and 
safety;  a  df  icription  ef  the  planned  final 
radiation  sft^ey:  quality  assurance  and 
sa{lBguarda|  Provisions,  if  appropriate; 
and  a  planlfor  assuring  the  availability 
of  funds  for  decommissioning.  Based  on 
this  requirement  the  licensee  submits 
the  necessary  information  to  the  NRCin 
the  decomnissioning  plan.  Tlie  NRC's- 
evakiation[^f  the  information  contained 
in  this  plan  and  the  licensee's 
subsequent  conduct  of  decommissioning 
activities  is 'based  on  existing 
regulations  applicable  to  reactors  and 
other  facUmes  undergoing 
decommisssDmng.  These  regulations 
includjB  10  )[{FR.ParU  20.  SO,  61. 70, 71, 
and  73. . 

Part  20  ckjntains  the  basic  standards 
for  protection  against  radiation  and  is 
applicable  tb  all  licensees  during 
operation  as  well  as  decommissioning, 
including  t|ie  storage  period.  Part  20 
contains  r^duirements  for  limits  on  both 
occupational  and  public  exposure, 
including  limits  on  radiation  exposure 
and  conceatrations  of  radioactive 
material  in  both  restricted  and 
unrestricted  areas.  In  addition  to  the 
general  limijtations  on  exposure 
contained  if  Part  20, 10  CFR  20.1(c) 
indicates  that  radiation  exposures,  and 
releases  o^  Radioactive  materials  in 
effluents  t(^  unrestricted  areas,  should  be 
as  low  as  inasonably  achievable 
(ALARA).  Part  20  also  contains,  among 
other  thinjj^  requirements  on  radiation 
monitoring|.  {personnel  monitoring, 
precautionjory  procedures,  and  reporting. 
Part  SO,  Appendix  B  contains  broad 
requirements  on  quality  assurance 
provisions  ^hich  can  be  used,  as 
appropriatpi  to  the  extent  commensurate 
with  the  siifBty  functions  to  be 
performed  |by  faciUty  structures, 
systems,  and  components  during 
decommissioning  activities.  Part  SO  also 
contains  guidelines  on  radioactive 
waste  systEkn  design.  Part  61  contains 


requirements  oivland  disposal  of 
radioactive  waste  indudmg  criteria  for 
classificatioh  and  characteristics  of 
waste  acceptable  for  disposal.  Part  71 
contains  requirements  for  the  packaging 
andlxanspdrtation  of  radioactive 
material.  Parts  70  and  73  contain 
requirements  for  physical  protection  of 
plants  and  materials.  Although  all  of 
these  parts  do  not  specifically  mention 
decommissioning  activities,  the  criteria 
of  these  parts  would  apply,  as 
appropriate,  to  decommissioning.  In 
addition,  regqlatory  guides,  many  of 
which  already  exist  and  some  of  w^ch 
are  under  connderatbn.  can  provide 
additipnal  guidailoe  for  planning  and 
conducting  decommissioning  in 
accordance  with  the  applicable  . 
regulations.  For  example.  Regidatory 
Guide  fiS  prpvides  guidance  on  ensuring 
that  occupational  exposures  a^  ALARA 
and  Regulatory  Guide  1.143  provides 
guidance  on  radioactive  waste 
treatment  systems:  Also,  as  noted  below 
in  Sections  B.4  and  B.6,  guidance  is 
being  considered  on  safeguards  and  on 
quality  assurance  provisions  during 
decommissioning  and  on  procedures  to 
be  considered  for  facilitating 
decommissioning  by  reducing  radiation   ' 
dose  based  on  NUREG/CR-3587  (Ref. 
25). 

The  primary  means  of  protecting  the 
health  and  safety  of  the  public  and 
workers  during  decommissioning  is 
through  implementation  of  the 
decommissioning  plan.  The 
decommissioning  plan  would  contain 
the  licensee's  meansfor  complying  with 
parts  of  the  regulations  discussed  above 
which  are  applicable  to  non-operating 
facilities. 

All  amendments  to  the  operating 
license  which  the  licensee  holds  at  the 
time  the  decommissioning  plan  is 
submitted  are  subject  to  Commission 
approval.  Amendments  to  the  license 
are  needed  because  many  of  the 
prescriptive  requirements  of  an 
operating  license  are  for  the  purpose  of 
assuring  safe  operation  and  are  no 
longer  necessary  during 
decommissioning.  The  decommissioning 
plan  and  the  associated  approval 
process  provide  an  adequate  legal 
framework  for  the  regulation  of  facilities 
undergoing  deconunissioning.  Therefore, 
the  licensee  would  not  have 
independence  in  conducting 
decommissioning.  The  Commission  does 
not  merely  assume  the  utilities  will 
follow  basic  safety  criteria.  The 
licensing  offices  will  review 
decommissioning  plans  based  on  the 
applicable  criteria  and  guidance  and  the 
inspection  and  enforcement  staff  will 
monitor  the  carrying  out  of  the  plans. 


This  approach  should  provide  enough 
flexibility  to  acconunodate  the  varied 
nature  of  activities  which  are  possible. 

The  proposed  rule  has  been  modified 
to  provide  some  additional  detail  on  the 
scope  of  decommissioning  plans  in  the 
final  rule.  A  proposed  regulatory  guide 
on  contents  of  decommissioning  plans   ' 
for  materials  facilities  has  been 
published;  a  similar  Regulatory  Guide 
for  reactors  is  being  developed  to 
provide  guidance  on  the  information 
which  should  be  submitted  to  conform 
to  the  rule.  In  addition.  Regulatory 
Guide  1.86  provides  guidance  on 
conducting  deconunissioning  activities, 
including  storage  periods,  in  a  manner  to 
nieet  applicable  requirements.  This 
Regulatory  Guide  is  currently  being 
revised  to  be  fully  consistent  with  the 
regulations.  Regulatory  Guides  have 
been  used  successfully  to  provide 
uniform  application  of  requirements 
while  affording  Commission  staff 
flexibility  to  consider  unique  factors  in   ■ 
any  situation.  In  addition,  the  staff 
would  use  standard  review  plans  (SRPs) 
which  contain  review  procedures  and 
the  acceptance  criteria  used  in - 
evaluating  licensee  applications, 
including  decommissioning  plans.  These  - 
SRPs  would  be  available  and  contain 
the  bases  for  the  acceptance  criteria. 

One  commenter  noted  that  it  was 
unclear  what  activities  should  not  be 
started  prior  to  approval  of 
deconunissioning  plans^  Other  - 
commenters  requested  that  the 
regulations  be  clarified  in  order  to 
delineate  those  activities  related  to 
decommissioning  that  could  proceed 
without  approval  of  the 
deconunissioning  plan  if  those  activities 
are  allowed  by  the  operating  license  and 
§  S0.59. 

In  response  it  should  be  noted  that 
§  50.59  permits  a  holder  of  an  operating 
license  to  carry  out  certain  activities 
without  prior  Commission  approval 
unless  these  activities  involve  a  change 
in  the  technical  specifications  or  an 
unreviewed  safety  question.  However, 
when  there  is  a  change  in  the  technical 
specifications  or  an  unreviewed  safety 
question,  S  50.59  requires  the  holder  of 
an  operating  license  to  submit  an 
application  for  amendment  to  the 
license  pursuant  to  §  50.90.  Section 
50.59(a)(2)  contains  criteria  as  to  what  is 
deemed  to  be  an  unreviewed  safety      -~- 
issue.  The  amendments  contained  in  this 
rulemaking  do  not  alter  a  licensee's 
capability  to  conduct  activities  under 
§  50.59.  Although  the  Commission  must 
approve  the  decommissioning 
alternative  and  major  structural  changes 
to  radioactive  components  of  the  facility 
or  other  major  changes,  the  licensee 
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may  proceed  with  aotae  activities  such 
as  decontaminatioD,  nuBor  CQiiipoaeDt 
disassembly,  and  shipment  and  storage 
of  spent  fuel  if  these  activities  are 
permitted  by  the  operating  license  and/ 
or  S  5a59.  These  matters  wai  be  further 
discussed  in  a  revision  to  Regulatory 
Guide  1 J8  under  consideration. 

3.  Occupational  exposure  during 
decomntiasioning.  Many  commenters 
emphasized  the  inqxwtance  of  worker 
protection.  Many  of  these  suggested 
more  specific  criteria  to  ^nin^n>ig^ 
worker  exposure.  A  number  woe 
concerned  that  the  rule  did  not 
specifically  addrras  radiation 
monitoring.  Chie  felt  that  reporting  of  all 
phases  to  NRC  should  be  required.  One 
felt  that  strict  enforcement  of  safety 
standards  should  be  required,  and  also 
indicated  that  experience  at  TMl  and 
Shippingport  would  indicate  that  total 
occupational  exposures  are  apt  to  be 
substantially  higher  than  estimated. 
Another  believed  that  exposures  during 
decommissioning  will  be  substantially 
higher  than  from  operations.  One 
coramenter  suggested  specific 
requirements  such  as  training  of 
workers  prior  to  work  in  highly 
radioactive  areas. 

In  response,  minimizing  worker 
exposure  durii^  decoaimissioiuhg  is  one 
of  the  main  goals  oi  this  rulemaking  and 
of  the  guidance  being  developed  in 
connection  with  this  rulemaking. 
Detailed  plans  for  decommissioning  are 
the  primary  means  of  mintmigjug  worker 
exposure.  Procedures  for  carrying  out 
decommissioning  will  be  evaloated  by 
NRC  staff  for  adequacy  of  occupational 
exposure  control:  plans  for  appropriate 
training  are  an  area  of  review.  Basic 
radiation  protection,  monitoring,  and 
reporting  requirements  need  not  be 
developed  qiecifically  for 
decommissioning  because  generally 
applicable  criteria  are  already  contained 
in  10  CFR  Part  20.  The  radiation  levels  to 
which  workers  will  be  exposed  will  be 
similar  to  levels  of  major  maintenance 
activities  conducted  during  operations. 
If  total  exposures  prove  to  be  higher 
than  estimated,  this  could  be  factored 
into  decisions  concerning  alternatives 
and  approaches  in  the  future.  Also 
contributing  to  the  minimization  of 
worker  exposure  are  the  recordkeeping 
requirements  of  this  rule.  Other  aspects  - 
of  facilitation  of  decommissionii^  will 
be  considered  in  the  review  of  license 
applications. 

4.  Safeguards  during 
decommissioning.  A  commenter  pointed 
out  that  the  applicability  of  safeguards 
requirements  to  decommissioning  is 
unclear.  In  response,  as  noted  above  in 
Section  B.2.  the  existing  regulations  on 


mm 

safeguards  for  midsar  facilities  are 
GonsirfeMd  to  contain  criteria  aniUcsbie 
to  the  decoBMBlssioning  process. 
Therefore  it  is  not  eonsidsred  necessary 
to  unend  those  regnlatioos.  However, 
the  Conmiasion  has  modified  the 
proposed  rule  to  indicate  tiiat 
safeguards  provisions  diiring 
decomBiiasionbig  are  to  be  described,  ss 
approprisle^  in  the  deconiniissioning 
plan.  In  addition,  appropriate  guidance 
documents  will  be  issued  identifying 
which  of  the  conent  operating 
requirements  on  safieguards  are  to  apply 
during  decommissioning. 

6.  Quality  assurance  during 
decommissioning.  Man^  commenters 
were  concerned  tliat  the  proposed 
regulation  did  not  indude  mention  of 
quality  assurance  and/or  quality  control 
fw  dewwnniissioning.  Some  of  these 
indicated  dMt  QA/QC  requirements 
need  to  be  clearly  specified.  A  few 
comments  indicated  the  need  for  a 
separate  or  independent  QA/QC  staff. 
Two  commenters  soggesteid  some 
specific  procedures  v^ich  should  be 
subject  to  Q/A  and  two  othcars  refer  to 
problems  widi  decontamination 
activities  at  Saxtmi  because  of  lack  of 
<IA. 

The  Commission  agrees  that  quality 
assurance  is  important  for 
deamniBsioning.  The  intent  to  include 
QA  in  decommissioning  plans  was 
mentioned  in  the  statement  of 
considerations  of  dte  imposed  rule,  but 
the  scope  of  plans  in  the  regulation  itself 
was  very  general  The  final  rule 
indicates  that  QA  provisions  during 
decommissioning  are  to  be  described,  as 
apiwopriate.  in  the  decommissioning 
plan.  A  large  part  of  the  QA  program  for 
operating  reactors  pertai^  to  equipment 
and  proMdures  necessary  for  tibe  safe 
operation  of  the  plant;  the  equipment 
and  procedures  requiring  QA 
procedures  during  decommissioning  is 
much  more  limiti^  h  is  not  considered 
necessary  to  detail  these  requirements 
in  the  regulations  because  of  the  Hmited 
nature  c»  the  QA  requirements.  As  noted 
above  in  Section  B.2,  information  fai  the 
decommissioning  plan  would  describe 
QA  provisiims  as  they  comply  with  10 
CFR  Part  SO,  Appendbc  B  to  the  extent 
commensurate  with  the  safety  fimctions 
to  be  performed  by  facility  structures, 
systems  and  components  daring 
decommissioning  activities.  Guidance  is 
being  considered  to  assist  in  the 
development  and  review  of  the  quality 
assurance  provisions  of 
decommissioning  plans. 

6.  Recordkeeping  and  faclUtation. 
Conunenter  qiteions  concerning  the 
recordkeeping  requirements  proposed 
was  mixed.  Several  thought  it  was 


important  enoq^  to  fasdude  specific 
support  for  the  requirements  as 
prqposed  indica^  why  such  records 
were  importanL  Oraer  oonnnenters 
indicated  that  existiag  rsoorcHieeping  -  • 
requirements  are  saffident.  One 
commenter  suggested  diat  records  might 
be  Ufflited  to  diose  events  resulting  in 
the  spread  of  oontaminatiott  outside  of 
radiologically  controlled  areas  identified 
hi  the  iqtdated  PSAR. 

The  Commission  is  retaining 
recordkeeping  requirements  for 
decommissioning.  Experience  has 
shown  that  inaunpleto  knowledge  of 
fadlity  dedgn  and  Mstimy  can  result  in 
significant  difficulties  and  grestly 
nndersstimated  costs  at  the  time  of 
decommissioning.  Although  many  of  the 
records,  particularly  in  the  case  of 
readers,  would  be  kept  for  otlier 
purposes,  it  is  expected  that  an 
improvement  in  assurance  of 
availability  of  the  records  will  result 
from  the  amendments.  The  amendments 
have  been  written  to  minimize  die 
additional  effort  required,  that  is, 
requiring  only  centralized  reference  to  ' 
pertinent  records  and  their  location 
rather  then  du|rficationitf  the  records    ' 
and,  if  drawings  are  refinenoed.  not 
requiring  that  each  relevattt  document 
be  faidexed  indUvidnally. 

Some  comments  were  stllmiitted 
concerning  fadfitation  of 
decommissioning.  The  commenters 
favored  consideration  of  fadlitation 
except  for  one  wrtio  indicated  that 
additional  plant  design  requirements 
and  operating  procedures  to  fadUtate 
decommissioning  are  not  neoessaiy. 
One  commenter  discassed  how  design 
fadlitation  and  improvements  in  the 
technology  of  decCHnmissioning  (such  as 
robots  and  remote  devices)  can  reduce 
the  costs,  time,  and  exposures  of 
decommisMmdhg.  Other  commentera 
recommended  Ibat  spedfic  requirements 
for  facilitafiOn  oi  decommlssitming  in 
design  and  operating  procedures  he 
induded  in  the  regulati<ms. 

In  preparing  the  proposed  rule,  the 
Commission  ^d  not  conclude  that 
additional  plant  design  requirements 
and  operating  {wocedures  to  fadlitate 
deconunisstonlng  are  unnecessary  but 
rather  that,  ofter  than  reccndkeeping.  no 
specific  design  feature  nor  operating 
procedure  need  be  required  specifically 
for  all  licensees  at  this  time.  As  noted  in 
the  Supplementary  Information  to  the 
proposed  rule,  although  no  specific 
requirements  are  befaig  fanposed  at  this 
time,  the  effiects  of  fedUtation  on  design 
of  facilities  and  cqierational  procedures 
can  be  considered  under  general  criteria 
contained  in  existing  regulations  in  10 
cut  Parts  20. 90. 40,  50,  70  and  72.  To 


the  extent  that  deiiga  Eeatures  or 
operational  [techniques  are  of  known 
value  in  faalitating  deoHnmisaioning. 
the  Commipion  staff  may  consider 
these  factdiis  in  reviewing  applications 
for  constnidtion  permits  or  operating 
licenses  uiMer  the  more  general  criteria 
contained  la  the  regulations.  Jhe 
Commissi^*  has  done  some  preliminar}^ 
studies  to  Identify  possible  bsnefidal 
features  ail0  techniques  (NUREG/CR- 
3587,  Refetence  25). 

7.  Shutdown  reactors.  A  number  of 
commenten  were  coooemed  about  the- 
exemptionl  of  reactors  permanently  shut 
dowm  priot  to  issuance  of  the  rule  from    . 
the  requin^ment  to  submit 
deconunissionidg  plans.  Some  thought 
that  this  wquld  mean  a  lower  level  of 
protection  for  the  public  living  near  such 
a  plant.  Oft  commenter  suggested  that 
those  licensees  be  required  to  review 
their  plans  jwitbin  a  set  time  after  the 
effective  dlate  of  the  rule  and  submit  any 
revisions  necessary  to  make  their  plens 
consistent! with  the  new  regulations  and 
two  conunjenters  suggested  an 
exemptionj  procedure  in  the  regulations 
would  be  b  itter  than  a  blanket 
exemptionj. 

to  diis  comment,  it  should 
t  reactors  which  are 
shut  down  prior  to  the 
ite  of  this  rule,  have  had  their 

ed  by  applying  for  a 
■lonly  license  (a  few  had 


InresL 
be  noted 
permanen 
effective 
status  re' 
possessioi 

obtained  ^  tnaterials  license  only). 
These  plaits  are  being  adequately 
controUedlindef  their  modified  license 
and  liciensa  conditions  to  protect  the 
health  anq  safety  of  the  public  while  in 
this  decommissioning  mode.  Any  further 
delay  in  ce^pletion  of  decomnrissioning 
would  ha^4  to  be  considered  formally  if 
an  extensliin  is  requested  beyond  the 
expiration  of  the  possession-only 
license.  Dcjailed  plans  for  ultinrate 
dismandement  of  reactors  ciurently  in 
safe  storan  would  be  deferred  under 
the  provisions  of  this  rule.  Requiring  a 
decommisMoning  plan  for  these  reactors 
at  this  tiina  or  an  application  for 
exemption,!  would  involve 
administrative  efforts  oh  the  part  of 
these  licensees  with  no  significant 
impact  on  ieahh  and  safety.  Funding 
and  recordkeeping  requirements  in  ^e 
amendments  apply  to  these  reactors 
since  they  possess  an  "operating 
license,"  albeit  modified.  Details 
concerning  financial  assurance, 
primarily  ike  time  period  for 
accumula^itig  funds  not  set  aside  during 
operation,!  Would  be  decided  on  a  case- 
by-case  b^kis. 


C.  Financial  Assurance 

Comments  received  on  the  issue  of 
assuring  tpe  availability  of  funds  for 


decommissioning  included  questions 
regarding  coats  of  decommissioning,  use 
of  certification  ot  a  specified  amount 
and  funding  plans  for  reactors, 
acceptabift  funding  methods,  submittal    . 
of  funding  plans.  q)ecific  comments  on 
funding  for  material  licensees,  funding 
for  Federal  licensees,  and  general 
questions  concerning  need  for  funding 
requirements  and  relationship  of  dte  rule 
to  the  functions  of  other  regulatory 
agencies. 

1.  Cost  of  deoommissioning.  A  number 
of  commenten  questioned  tiw  Battelle 
Pacific  Northwest  Laboratory  (PNL) 
estimates  of  the  cost  of 
decommissioning  as  discussed  in  the 
Supplementary  Loformation  to  die 
proposed  rule.  A  variety  of  alternative 
estimates  and  reasims  for  questioning 
the  estimates  were  given.  A  summary  of 
these  are  a»  fellows: 

(a)  Commenters  indicated  that  other 
estimates  have  been  made  which  make 
the  PNL  studies  appear  to  be  too  low. 
Commenters  from'tfie  nuclear  industry 
indicated  costs  are  more  likely  in  the 
rang^  of  $126  to  $178  million.  Other 
commenters  cited  estimates  which  range 

■  from  $800  million  to  as  hi^  as  $3  billion. 
The  variety  of  estimates  are  cited  by 
some  commenters  as  being  indicative  of 
the  uncertainty  of  estimates.  One 
commenter  indicated  that  the  estimates 
in  the  PNL  studies  were  high. 

(b)  The  data  base  of  the  PNL  reports  is 
limited  because  the  reports  are  based  on 
small  research  reactors  and  on  the  Elk 
River  reactor.  In  particular,  Elk  River 
and  Saxton  operated  at  low  power  loads 
and  for  only  a  very  short  time,  not  long 
enough  for  long-lived  radionuclides  to 
build  up.  Thus,  necessary  experience  to 
make  accurate  cost  estimates  does  not 
exist  and  commenters  quote  the  PNL 
reports  as  stating  that  "extrapolations 
from  these  experiences  to  large 
commercial  reactors  are  considered  to 
be  generally  unreasonable."  Moreover 
commenters  stated  that  the  PNL  studies 
are  outdated.  Some  commenten  point 
out  that  certain  necessary  data  for 
estimating  costs  does  not  exist.  Hiese 
data  include  information  on  concrete 
contamination,  activated  vessel 
components  and  biological  shield  and 
soil  contamination  and  uncertain  status 
of  requirements  regarding  occupational 
dose,  waste  disposal,  and  residual 
radioactivity. 

(c)  Shippingport,  a  65  MWe  reactor, 
has  been  estimated  to  cost  $08  million  to 
decommission.  Larger  reactors  would 
likely  cost  significantiy  more  than  this, 
peiiiaps  more  than  three  times  as  much. 
In  addition.  Shippingport  cost  estimates 
are  probably  lower  than  typical  because 
the  reactor  vessel  will  be  removed  intact 


and  the  wastes  will  be  disposed  of  in  a 
Federal  Repository.  Other  estimates  at 
Saxton  and  HumboUt  Bay  (wrhich  the 
commenter  indicated  as  Iteing  $600 
million  in  2015  dollars)  indicate  PNL 
estimates  are  too  low. 

(d)  Estimates  of  costs  of  other 
activities  such  as  reactor  construction. 
TMI-2  cleanup,  and  Saxton 
decommissioning  have  been  greatly   . 
underestimated.  Costs  of 
decommissioning  will  likely  escalate     - 
mudi  higher  than  estimated  today. 

(e)  The  cost  of  decommissioning  a 
reactor  will  likely  equal  the  cost  of 
construction  of  the  plant 

The  following  is  a  discussion  of  the 
response  to  these  concerns. 

NRC  as  part  of  its  efforts  on  - 
riilemaking  for  decommissioning, 
contracted  with  Battelle  Pacific 
Northwest  Labs  (PNL)  to  develop  an 
analysis  of  estimated  costs  of 
decommissioning  various  nuclear 
facilities,  including  PWRs  and  BWRs,  on 
a  generic  basis,  based  on  an  engineering 
evaluation  of  activities  involved  in 
decommissioning.  As  indicated  above, 
certain  of  the  commenters  disputed  the 
accuracy  of  the  PNL  studies  to  varying 
degrees. 

The  PNL  reports  on  decommissioning 
a  reference  PWR  and  reference  BWR 
are  detailed  engineering  studies  of  the 
conceptual  decommissioning  of  a  large 
PWR  (the  1175  MWe  Trojan  Nuclear 
Plant  is  used  as  the  reference  plant)  and 
a  large  BWR  (the  1150  MWe  WNP-2 
plant  is  used  as  reference).  The  PNL 
reports  consider  (1)  The  detailed  plant 
design  and  layout  of  the  reference  plant: 
(2)  estimated  conditions  in  the  plant  at 
the  time  of  shutdown  (just  prior  to 
decommissioning)  including  estimates  of 
radionuclide  inventory  and  radiation 
dose  rates;  (3)  techniques  for 
decontamination  and  dismantling  which 
are  current  and  proven;  and  (4)  radiation 
protection  requirements  for  workers  and 
the  public.  Based  on  these 
considerations,  the  PNL  reports  present 
detailed  work  plans  and  time  schedules 
to  accomplish  decommissioning, 
including  those  for  planning  and 
preparation,  decontamination,  and 
component  disassembly  and  transport. 
In  making  cost  estimates  of 
decommissioniiig,  the  PNL  reports 
include  worii  scheduling  estimates, 
staffing  requirements,  specialty, 
contractors,  essential  systems, 
radioactive  materials  disposal,  supplies, 
etc. 

The  RML  reactor  decommissioning 
studies  were  performed  during  the 
period  1976-1979  and  PNL  has  since 
prepared  updates  of  the  original  PWR 
and  BWR  studies  (NUREG/CR-0130 
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(R*f.  2)  and  NUREG/CIi(-0«72  (Ref.  3). 
respeMiv«)y)  iB  wikh  (he  MHier 
e$tiBaf(M  were  ad|uMed  for  infiatian 
due  to  tacRMee  in  labor  costs,  waste 
disposal  duvges.  and  other  general  cost 
increases  since  the  original  studies.  In 
addition  to  inflation,  several  aspects  not 
considered  in  the  original  studies  wei« 
examined:  the  use  of  a  general 
decommissioning  contractor  in  place  of 
the  utility  acting  as  its  own  contractor; 
the  use  <tf  an  external  engineering  firm 
to  develop  the  detailed  plans  and 
procedures  for  accompbshii^ 
decommissioning:  and  the  addition  of 
sufficient  staff  to  assure  that  radiation 
doses  to  decoramissianing  workers  do 
not  exceed  5  rem  per  yeaK 

Based  on  the  above  factors  and 
adjustments,  PNL  estimates  of  power 
reactor  decommissioning  in  January 
1986  dollars  are  in  the  range  of  $10&- 
$135  mithon.  A  breakdo«vn  of  these 
costs  is  contained  in  the  Final  Generic 
Environmental  Impact  Statement  on 
Decommissioning  Nuclear  Facilities 
(Ref.  20).  The  PNL  costs  do  not  include 
the  cost  of  deuK^tion  sim)  removal  of 
noncontaminated  structures,  storage 
and  shipment  of  spent  fuel,  or 
restoration  of  the  site. 

Although  it  may  be  difficult  to  make 
simple  comparisons  between  different 
cost  estimates  for  different  plants 
because  of  site-specific  considerations, 
it  can  be  said  that  the  PNL  estimates 
represent  a  reasonable  approximation  of 
the  range  of  decommissioning  costs,  in 
particular  because  they  use  engineering 
assumptions  and  are  based  on 
decommissioning  experience.  Other 
estimates  made  independently  from  PNL 
and  made  using  engineering 
assumptions  are  in  the  same  general 
cost  range  as  PNL  Estimates  in  the 
range  of  $600  million  to  $3  billion  appear 
to  be  unreasonably  hi^  The  $600 
million  figure  is  for  decommissioning 
Humboldt  Bay  and  is  in  year  2015 
dollars  and  hence  includes  the  assumed 
effects  of  price  escalation  between  1984 
and  2015  which  could  be  substantial.  No 
specific  bases  or  data  are  presented  by 
the  commenter  to  justify  the  $3  billion 
figure.  It  may  be  based  on  comparisons 
of  construction  and  decommissioning 
costs.  However,  this  is  not  necessarily  a 
valid  comparison  as  dismissed  below. 

Explanation  of  differences  between 
the  PNL  cost  estimate  range  and  that 
cited  by  the  nuclear  industry  of  $126  to 
$176  million  rests  partly  with  site- 
specific  differences  and  partly  with 
differing  assumptions  regarding  labor 
necessary  to  complete  certain 
decommissioning  tasks  and  differing 
assumptions  regarding  waste  disposal 
volumes  and  charges.  These  different 


assuaq»tkNM  amm  aboot  bnod  partially 
OB  the  aBenlaiiity  inharant  ki  rnaldng 
these  cost  estiaiates  at  this  time.  POrther 
analysis  in  levWimt  to  fte  eeteatas  to 
accooBt  fbr  roG«irt  todttiica)  infonnatiaD 
obtained  since  the  original  FNL  studies 
were  prepared  mmf  w^  rsdoce  the 
differences  in  tfie  assonqitioBS  and 
estimates.  Par  ssnnpie,  die  NRC  has  . 
research  programs  vokksway  to  obtain 
data  from  tfa^  deconoBissioiringof  the 
Shippingport  reactor.  The  rule 
amendments  provide  for  these 
differences  by  aBowing  the  use  of  site- 
specific  cost  estimates  in  financial 
assurance  provisions. 

The  commenters  in  (b)  above 
questioned  die  PNL  data  base  because  it 
used  small  reactors  as  a  basis.  As 
discussed  below.  Um  primary  use  of 
information  from  earlier 
decommissionings  of  small  reactors  Hke 
Elk  River  was  to  gain  a  perspective  on 
the  types  of  oporations  necessary  and 
the  types  of  tooling  appropriate  to 
accomplish  dismantlement. 

The  fact  diat  the  activation  levels 
experienced  in  Elk  River  were  lower 
than  those  anticipated  in  a  reactor  after 
a  full  lifetime  of  <q)eration  has  little 
effect  on  the  WL  analyses,  because 
components  that  are  hi^dy  activated 
are  generally  disassembled  under  water. 
With  water  shielding,  still  hij^er 
activation  levels  will  not  infhience  the 
approach  and  methods  of  disassembly 
and  packaging  in  any  significant  way. 

With  respect  to  the  lack  of  data  on 
contaminati<m  and  activation  levels 
throughout  the  plants  at  the  end  of  bfe, 
the  activation  levels  were  calculated 
using  wett-proven  methods  and  the 
contamination  levels  were  based  on 
data  from  actual  operating  plants  after  3 
to  6  years  of  operation.  These  values  are 
not  unreasonable  estimates  of  end-of- 
life  conditions  because  current  operating 
practice  is  to  perform  system  and 
surface  decontaminations  periodically 
as  required  to  keep  occupational 
radiation  doses  to  operations  personnel 
within  reasonable  bounds. 

The  quotation  from  the  PNL  report  to 
the  effect  that  "extrapolations  of  these 
experiences  td  large  commercial 
reactors  are  considered  to  be 
unreasonable"  needs  to  consider  the 
remainder  oi  the  discussion  contained  in 
the  PNL  report  for  the  proper  context. ' 
The  statement  in  the  PNL  report  was  not 
intended  to  imply  that  reasonable 
analyses  could  not  be  made  for  the  large 
reactors.  The  statement  was  intended 
instead  to  discourage  persons  from 
performing  linear  extrapolations  of  the 
Elk  River  decommissioning  costs  to  a 
large  power  reactor  by  using  the  ratio  of 
their  power  levels.  In  fact,  the  PNL 


studies  go  on  to  slats  in  Section  4J  of 
NUREG/CR-087»dwt  *ihe  prinaiy 
vahie  of  post  deoonmlssioBing 
experienee  is  in  identifteation  of  the 
methods  and  tedmdogies  of 
decottmissioning.'*  h  Section  43.3. 
NUREG/CX-0e72  describes  some  of  die 
less(ms  leanied  from  past 
dteonwnissianhigs.  bicittding  die  fact 
that  Test  deeoDunissioningB  have 
demonstrated  some  of  die  aspects  of  the 
practicality  and  acceptalriHty  of  die 
various  decommissioning  approadies. 
The  necessary  tedmologw  not  tmly 
exists,  but  has  been  saf^  and 
suocessftiHy  appBed'nmneroos  times  to 
a  wide  variety  of  nudear  faistallations.** 
As  can  be  seen  in  Appendix  G  of 
NUREG/CR-0672.  Infbrmadon  on 
techniques  and  mediods  from  earlier 
decommissimings,  gadiered  from 
various  sources,  is  used  in  considering 
which  tedmiques  are  applicable  to 
larger  facilities.  Some  examples  are 
decontamination,  physical  deaning. 
removal  of  stmctiua)  material,  and 
equipment  disassembly.  Thus,  as 
discussed  in  NUREG/CR-oe72,  direct 
extrapolation  or  comparison  of 
decommissioning  the  smaU  fadlities  is 
not  used  by  PNL  hi  evaluating  costs  of 
decommissionhig  for  the  larger  reference 
facilities,  but  rati^  the  usefulness  of  the 
earlier  deCommissionings  is  in  dieir 
demonstiration  of  available  and 
successfii)  decommissioning  methods 
and  techniques  to  accomplish  spedfic 
tasks. 

PNL  utilizes  this  information,  where 
applicable  to  large  readers,  and  also 
considers  the  design  and  plant  layout  of 
the  large  reactors,  and  die  estimated 
conditions  in  the  reactor  at  die  time  of 
shutdown,  induding  estimates  of 
radionuclide  inventory  and  radiation 
dose  rates,  as  well  as  decontamination 
techniques  and  radiation  protection 
measures  more  appropriate  for  large 
reactors.  Based  on  these  considerations, 
the  PNL  studies  develtqied  detaiksd 
work  plans  and  time  schedules  to 
accomplish  decommissioning  which  are 
described  in  more  detail  in  Sections  4.2 
and  9  and  Appendices  F  and  G  of 
NUREG/CR-^30  and  Sections  3  and  9 
and  Appendices  G,  H,  and  I  of  NUREG/ 
CR-0672. 

The  commenters  in  (c)  questioned  the 
PNL  estimates  due  to  the  costs  of  the 
Shipping  decommissioning.  In  response, 
first,  it  should  be  noted  diat  the 
Shippingport  leactor  has  all  of  die 
components  of  a  large  commerdal 
reactor  and,  in  addition,  the  ratio  of  the 
physical  size  of  components  at 
Shippingport  compared  to  the  physical 
size  of  components  at  a  large 
commercial  reactor  is  much  larger  than 
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the  ratio  of  pi)wer  levels.  Thus,  the  kinds 
and  numbers  bf  operatians  requited  to 
acconqilisk  iHsaiantlcBent  are  very 
similar.  Hie  net  of  asaaiibBng  and 
paying  a  cre#  lor  the  itenommhaioning 
is  hi^  and  4^^^  op  a  lar^  fraction  of 
the  cost  of  datOBunisaioiriag.  Even  for 
smaller  fadlffet.  a  crew  must  still  be 
assembled  am  must  perform  a  number 
of  tasks  simil^  to  thoae  in  large  reactors 
such  as  decontamination  of  pqping  loops, 
decbetaniinaioB  of  concrete  nofaces, 
Vessel  and  pf^  aitting,  etc.  The  costs  of 
staff  labor  for  these  activities  to 
significant  in  each  case. 

Second,  th|B|  specific  situations  at 
Shippingporl  inast  be  considered,  hi 
particular,  tM  Shippingport 
dismantlefflfmt  is  being  conducted  as  a 
leamfaig  exeraise  and  an  infonnatian/ 
tedmology  tmsfer  opportnnity  for  the 
nuclear  induury.  More  time  and  effort 
are  being  deyjpted  to  i^anning, 
executfa^  aM  documenting  each  task 
than  would  raierwise  be  necessary 
during  a  commercial  reactor 
decomndsmdting  project  Thus,  the 
costs  riioaldlie  greater  than  expected 
for  a  plant  of  Hiat  size,  hi  addition,  the 
Shippingport  cost  estimate  is  escalated 
to  real  doRaii  spent  during  the  active 
decommissi0i|ing  period  up  to  1990 
wlddi  to  a  reictoonabie  estimation 
method  becnise  DOE  needs  to  project 
actual  year  dtUar  costs  for  budget 
purposes.  Ho^vever,  dito  to  different  from 
the  method  li^ed  in  the  PNL  estimates 
which  was  t«i«8e  constant  1994  dollars 
in  the  propoeM  rule.  To  make  a  valid 
comparison,  both  estimates  would  have 
to  be  in  the  Mme  year  dollars.  Inflation 
over  this  peifi  id  may  be  an  important 
factor.  AnotlMr  factw  in  die  differmce 
in  cost  to  tkakithe^iippingport  estimates 
include  cost  Uf  demolition  of  certain 
facility  strodtjnvs  and  site  restoration, 
whidi are ncitaidiided  in  die  PhfL 
estimates,  bi  McMon  to  tfiese  factors, 
DOE  indicat^  the  existence  erf  certain 
unique  itema  In  die  Shippingport 

indode:  The  testing  of 
certain  deoo^i4misaioning  methods  to 
determine  if  jtbey  fit  particidar 
appUcationsi  tforto  involved  to  share 
tedmology  «Hth  utilities;  and  efforts 
involved  in  dtfnsidering  the  presence  of 
the  nearby  operating  Beevo-  Valley 
plants  during  idecammtositming. 

The  comnWaters  in  (d)  questioned  the 
cost  estimatfi  due  to  earliei* 
underestimate  of  constnictiffli  costs  at 
nuclear  plaa^  and  cdeanup  costs  at 
TMI-2.  In  re^lwnse.  while  there  is  no 
doubt  diat  d«conunianoning  costs  will 
continue  to  «#calate  in  step  with  general 
price  increa44s.  it  does  not  follow  that 
because  readier  construction  costs 
exceeded  original  estimates. 


decommissiOBing  cost  estimates  will 
also  be  greatly  exceeded.  Cost  overruns 
in  the  constrwtioH  of  nudear  plants 
rrflected  the  regolatory  requirements 
necessary  to  license  a  reactor  for 
construction  and  operatioB.  the  cost  of 
interest  to  borrow  money  during 
protracted  delays,  and  other  site- 
specific  pnriilems  radier  dian  a  basic 
inability  to  prefect  the  tedmological 
costs.  Decommissioning  cost  estimates 
do  not  include  a  numbo'  of  the  factors 
involved  in  obtaining  an  operating 
license  and  should  not  necessarily  be 
subject  to  such  increases.  The  deaniqi 
at  TMl-2  to  a  first-of-a-kind  endeavor 
with  potential  for  increased  costs.  The 
initial  cost  estimates  were  based  on 
very  limited  knowledge  of  the  actual 
condltioos  to  be  overcome,  and  in 
addition,  there  were  delays  in  the 
program  caused  by  technical  and 
regulatory  problems. 

The  cost  estimate  for  cleanup  at  TMI- 
2  has  not  increased  appreriab^  since 
1981  due  in  part  to  a  better 
understanding  of  the  work  scope.  The 
cleanup  follovving  an  accident  to  not 
comparable  to  a  normal 
decommissioning  in  terms  of  ^ther 
tedmology  or  cost  and  the  conditions 
for  a  reactor  decommtosioning  can  be 
much  more  sharply  defined  than  could 
the  conditions  for  TMI-2  deamqi.  Also, 
the  activities  needed  to  deconmnssion 
are  not  first-of-a-kind.  but  reflect  direct 
applications  of  devrioped  tedmiqaes 
snd  equipment  Thus,  cost  increases  of 
the  nagnitade  experienced  by  die  TMI- 
2  cleanup  effort  are  unlikely  to  occur  for 
a  normal  decommissioning  effort 

The  conunenteis  in  (e)  indicated  that 
the,  cost  of  dwcommissinniiig  woaM 
Iflcely  equal  the  cost  of  oonstnictioii  of 
the  plairt.  Le..  with  costo  at  construction 
running  at  $3  billion,  die  cost  of 
deoommisaioniiig  would  be  |3  billion. 
First  there  have  been  no  ^tailed 
analyses  presented  to  indicate  that 
decommissioBini  costs  will  equal 
constractioii  costo  and.  in  fact  4iere  is 
not  a  specifically  defined  or  fixed 
relationship  between  these  two  costo. 
The  tUL  studies  on  decommissioning 
(NURBG/CR-4M72  and  NUREG/CR- 
OlSO)  have  not  identified  a  specific 
relatioBsldp  between  construction  costo 
and  deoonunissioning  costo.  As  can  be 
seen  m  Section  10  of  NUREG/CR-0672, 
decommissioning  costo  depend  on 
various  specific  factors  sudi  as  costo  of 
staff  labor  to  accompliirii 
decommissiOBing  tasks,  costs  of 
disposal  of  waste,  qiedal  tools  and 
equipment  misoellaneoBs  supplies,  etc. 
Cost  of  construction  inehides  several 
items  which  have  little  or  no  effect  on 
decommtosioning  costs  such  as 


licensing,  extensive  quality  assurance 
procedures  during  construction,  site 
preparstions,  installation  and  testing  of 
instrumentation.  ooBtroI  and  elsctriral 
systems,  the  cost  of  interest  on  the 
money  used  daring  conslivction,  etc. 
This  discassion  does  not  attempt  to 
define  or  provide  costo  of  these  and 
other  items,  but  to  point  out  the  differing 
nature  of  many  of  the  construction  costo 
versus  decommissiooing  cost  items,  and 
why  there  was  no  identification  of  a 
defined  relationship  between  them  in 
the  Battle-PNL  reports. 

Secondly,  in  any  comparison  of  costs 
it  to  necessary  to  place  the  costo  in  the 
same  year's  dollan  in  order  to  have'a 
meaningful  basis  for  comparison. 
Certainly  in  about  30-10  yean  when  the 
react(»s  are  decommissioned,  inflation 
may  wdl  drive  the  decommtosioning 
costo  towards  die  current  cost  of 
Construction.  However,  the 
decommissioning  rale  amendments. 
which  will  require  maintenance  of  funds 
by  methods  wdrich  keep  pace  with 
inflation  and  periodic  adjustment  of 
funds  to  account  br  effecto  of  inflation, 
will  provide  assurance  that  funds  are 
available  to  pay  for  decommissioning 
when  needed. 

2.  Use  of  certificaticm  of  a  specified 
amount  and  funding  plans  for  reactors. 
Hie  proposed  rale  contained  provtoions 
that  a  utifity  applicant  or  licensee  may 
submit  a  cnlificatiaa  that  finandai 
assurance  for  deconiniissimAig  will  be 
provided  in  a  prescribed  amotmt 
stipulated  in  the  rniilations  as  $100 
million  (in  19M  doDan).  The  proposed 
rule  also  indicated  diat  this  value  is  to 
be  adjusted  annually  using  an  inflation 
rate  twice  that  indicated  by  the  change' 
in  the  Consumer  Price  Utdex.  The 
following  were  comraento  received  on 
thtotosue: 

(a)  A  number  of  commenters  objected 
to  the  use  of  certification  for  the 
following  general  reasons: 

(1)  The  use  of  site  spedfic  estimates  is 
preferable  to  a  prescribed  amount 
because  they  will  be  more  realtotic  and 
accurate  and  able  to  account  fw  site- 
specific  facton. 

(2)  Commenters  generally  felt  that 
because  of  the  wide  range  of  site 
specific  cost  estimates,  any  one  value 
would  not  be  accurate  and  not  be 
represnitative  of  most  planto  and 
therefore  the  number  of  licensees  using 
certification  would  be  low.  Most 
commentera  argued  diat  $100  million 
was  too  low  while  a  few  argued  that  it 
was  too  high. 

(3)  The  use  of  a  prescribed  amount 
will  not  decrease  utility  efforto  because 
they  wiH  still  have  to  prepare  site 
specific  cost  studies  for  the  rate 
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regulators  regardless  of  the  certification 
procedure.  Commenters  noted  that  the 
use  of  the  $100  million  figure  or  other 
similar  prescribed  amount  will  be 
viewed  by  state  and  Federal  rate 
regulators  as  a  limiting  value,  thus 
placing  a  burden  on  utilities  to  justify  to 
the  rate  regulators  an  alternative 
funding  level  even  if  site  specific  studies 
show  the  prescribed  amount  to  be 
inappropriate  for  that  plant.  Some 
commenters  noted  that  this  situation 
had  already  occurred  in  specific 
situations.  ! 

(4)  The  use  of  a  specific  prescribed 
amount  as  stated  in  the  certification  was 
seen  by  some  commenters  as  setting  a 
revenue  requirement  which  is  a  function 
for  state  and  Federal  rate  regulators. 

(5)  The  inflation  factor  contained  in 
the  proposed  rule  was  considered  to  be 
inaccurate  because  there  was  no  basis 
to  expect  the  decommissioning  cost  to 
increase  at  twice  the  CPI  in  the  future, 
and  the  factor  could  be  subject  to 
misuse  as  noted  above  in  (c). 

(b)  Seine  commenters  indicated  that  if 
certification  is  retained  that  it  should  be 
revised  and  clarified.  The  following 
suggestions  were  made  as  to  what 
should  be  done  if  certification  is  kept: 

(1)  The  certification  requirement 
should  be  clarified  to  indicate  that  it  is 
not  intended  to  and  does  not  represent 
the  actual  cost  of  decommissioning,  that 
it  is  not  fixed  but  is  for  reference 
purpoaestmly,  that  it  is  only  intended  to 
insure  minimum  financial  responsibility 
and  Ihat  it  is  not  intended  to  bind 
regulatory  ratemaking  bodies  to  that 
figure  either  as  a  minimum  or  maximum. 

(2)  The  amount  should  be  increased  to 
the  $120  to  $17a  million  range  so  that  it 
is  sufficiently  high  to  include  realistk: 
decommissiraiing  costs. 

(3)  Indicate  that,  despite  the 
allowance  of  certification,  use  pf  a  nte 
specific  study  is  preferable  and  should 
be  used  if  available.  Only  allow  use  of 
certification  in  certain  cases  when  it  can 
be  shown  that  costs  are  less  than  $100 
million. 

'  (4)  there  should  be  consideration 
given  to  include  means  to  adjust  the 
cerdficatfon  numbers  to  account  for 
Aich  things  as  plant  size,  design,  other 
site  specific  factors.  BWR  vs  PWR.  pre- 
or  post-TMI  units,  decommissioning  . 
alternative,  two-unit  site  savings,  etc. 

(5)  Clarificatien  should  be  included  as 
to  what  the  $100  million  includes.    , 
namely  whether  it  covers  both 
radioactive  and  nonradioactive 
structures,  whether  it  includes  ■  .  . 
contingencies,  whether  it  is  per  unit. 

(6)  The  use  of  the  inflation  factor 
should  be  clarified,  in  particular  that  it 
is  not  intended  to  reflect  the  actual  rate 
of  increase  of  decommissioning  costs. 


and  the  inflation  factor  should  be 
modified  using  other  escalators,  for 
example.  Handy-Whitman  indexes  for 
labor  and  materials  and  separate  data 
sources  for  waste  di^Ktsal. 

(c)  With  regard  to  fiinding  plans, 
several  commenters  indicated  that  there 
needed  to  be  more  specific  or 
quantitative  description  of  ^C's 
criteria  for  approval  of  cost  estimates  in 
power  reactor  funding  plans  and  diat 
lack  of  criteria  could  result  in  confusion. 

In  responding  to  these  comments  it 
should  be  noted  that,  as  discussed  in  the 
Supplementary  Information  to  the 
proposed  rule,  the  intent  of  the  use  of 
certification  is  to  minimize  the 
administrative  efi'ort  of  licensees  and 
the  Commission  while  still  providing 
reasonable  assurance  that  funds  will  be 
available  to  carry  out  decommissioning 
in  a  manner  which  protects  public  ' 
health  and  safety.  The  certification 
amount  was  base  on  the  significant  data 
base  on  decommissioning  development 
as  part  of  the  policy  evaluation.  The 
intent  expressed  in  the  proposed  rule 
remains  valid,  however,  it  appears  from 
the  comments  that  the  intent  and 
proposed  use  of  certification  has  been 
misunderstood.  Thus,  the  retention  of 
certification  requires  clarification  and 
adjustment  for  it  to  be  usefid  in  l^e 
manner  it  was  intended.  These  points 
are  discussed  in  the  following 
paragraphs.  "*,.>-- 

First,  it  is  still  expected  ttiat  Af^t 
certification  method  would  provide  clete 
criteria  and  would  minimize  the  emount 
(rfadminiBtrative  effort  diat  the  NRG 
and  licensees  must  expend  In  •-  - 
establishing  reasonable  financial 
atajganoe  for  decommissioning^  The  . 
cefl^tioB  is  also  intmdedto  minimize 
NRCjnVolvement  in  the  rate  regulatory . 
prsceqe,  which  is  an  area  outside  of 
NRC  jurisdiction.  The  fact  ihat  eite 
specific  cost  estimates  may  still  have  to 
be  prepared  for  rate  regulators  is  out- 
side the  scope  of  this  rulemaking. 

Second,  the  commente  that  a  site 
specific  cost  estimate  i«  prefiBiaUe  as 
noted  in  (a)(1)  above,  that  Uie  prescribed 
amount  in  the  certifieation  is  not 
representative  of  most  plants  as  noted  in 
(8)(2)  above,  and  that  die  use  of  the ' 
prescribed  amount  will  be  vieim^:«s  a 
limiting  upper  value  by  rate  regulatm 
as  noted  iD^a)(3)  above,  indicates  the 
certifieation  method  in  the  'proposed  nile 
hap  been  misunderstood.  The  proposed' 
rule  stated  diat  a  utiMty  codd  sulmiit  a 
certification  that  finanicial  assurance  for 
decommissioning  will  be  provided  in  an 
amount  at  least  equal  to  ^OQ.090.000 
(Emphasis  added).  Accordingly,  the 
proposed  rule  did  not  intend  to  prevent 
site  specific  cost  estimates  from  being    , 
done  and  amoimts  greater  than  the 


prescribed  amount  being  estimated  and 
used  for  financial  assurance  planning  as 
long  as  the  estimate  exceeded  the 
prescribed  amount.  Under  the  provisions 
of  the  proposed  rule,  licensees  could 
prepare  a  site  ^edfic  cost  estimate  and 
if  it  exceeded  the  prescribed  amount, 
whidi  would  be  acting  as  a  threshold 
review  level,  the  estimate  would  not  be 
a  matter  for  NRC  consideration.  The 
amount  listed  as  the  prescribed  amount 
does  not  represent  the  actual  cost  of 
deconunissioning  for  specific  reactors 
but  rather  is  a  reference  level 
established  to  assure  that  licensees 
demonstrate  adequate  financial 
responsibility  that  the  bulk  of  the  funds 
'  necessary  for  a  safe  decommissioning 
are  being  considered  and  planned  for 
early  in  facility  life,  thus  providing 
adequate  assurance  at  that  time  that  the 
fadUty  would  not  become  a  risk  to 
public  health  and  safety  when  it  is 
decommissitwed.  It  is  not  intended  to 
bind  ratemiaking  bodies  to  diat  specific 
figure,  the  text  of  die  final  rule  states 
that,  if  a  site  specific  cost  evaluation  is 
prepared,  it  can  form  the  basis  for  the 
certification  and  the  licensee  may 
indicate  that  provisions  are  being  made 
for  an  amount  greater  than  the 
prescribed  amounL 

Use  of  the  certification  approach  is  a 
first  ste|)  in  inovMing  reasonable     > 
assur^nee  of  funds  for  decommissioning 
from,the  Commission's  perspective.  The 
second  step  is  that  the  amendments 
require  .the  licensee,  five  years  prior  to 
the  expeoted  end  of  pperetions.  to 
submit  a  cost  estimate  for 
decommissioning  based  on  an  up-to- 
date  assessment  of  the  actions 
necessary  for  decommissioning  and 
plans  for  adjusting  levels,  of  funds 
assur«l  fnr  deconunisslpning.  As  noted 
in  the  ^iipplementaiy  IidiiMmatibn  to  die 
proppeed  rule,  ^s  estimate  would  be 
based  op  a  Ihen  current  assessment  of 
major  factors  that  could  aflfect 
decomndssioning  costs  find  would 
indude  relevant  tq>-to-da^  information, 
these  ff^ctpi*  Qould  indude  site:  specific 
factors  a*  well  as  then  current 
.  infennatioa  on  such  issues  as  disposial 
of  waste,  iesidual  radioactivity  criteria, 
etc..  and.wo«|ld  present  a  real^tic 
appraisal  ol  the  decommissioning  of  die 
spedfic  reactor,  taking  into  account 
actual  factoraand  details  spedfic  to  die 
reactor  andidie  time  periods 

Combjlaation  of  diese  steps,  first 
establishing^a  general  levd  of  adequate 
finandal  reapmisibility  for 
decommissioning  eariy  in  life,  followed 
by  periodic  a^oftment.  and  then 
evaluation  of  spedfic  provisiopis  dose  to 
the  time  of  deoommissioning.  will 
provide  reasonable  assurance  that  the 


towta 
reasonable 


objcuuve  is  Bet.  namely 
of  pemanenl  end  of 
idant  finids  are  available 
tta  Eadlity  in  a  manner 
paMic  beall^  and  safety. 
cMMideratian  by  NRC 
the  certification  is 
because  of  die 
baadcBtion. 
utility  commissions  are 
's  rales  sacfa  tbat  all 
of  serving  the  poMic 
may  be  leca^^wd  and  becaose  NRC 
reqaiteaaeatB  pmeenifaig  termination  of 
a  license  nrelftaai  at  the  reasonable  cost 
of  having  ofiwatedareactor.it  IS 
reasomMe  Ipiassanw  that  added  costs 
beyond  thos^iin  tte  prescribed  amoont 
could  be  obtuned  H  die  latter  were  too 
low  as  suggested  by  the  oonunenters. 
Based  en  1^  above  discassioa,  flw 
level  of  revioar  contained  in  this 
deconnalssldniqg  rale  provides 
reasonable  H  sorance  for  fcnding.  In 
re^Kmse  to  ■  lose  oonunenters  wbo  were 
concerned  ttnt  the  critnia  for 
evalnatien  of  power  reactor  fonding 
plans  were  mt  snffidendy  specific  or 
quantitativej  ttie  certification  process 
provides  dear  requirements  and  wiB 
achieve  the  opfeoUve  or  reasonaUe 

while  tninimizing 
effort 

Therefore,  tl^  amendments  do  not 
contain  reqaitements  for  a  cost  estimate 
eariy  in  reactor  life,  lite  more  detailed 
review  5  sream  prior  to  end  of  life  is 
consistent  wf  ^  the  requirements  for 
non-reactor  ffdlities  who  are  required 
to  subnM  npiiated  pkuis  at  the  time  of 
license  renettal  (which  oocws  every  five 
years). 

As  discussed  above,  the  intent  of  the 
amendments  Is  that  there  be  reasonable 
assurance  of  lands  for  decommissioning. 
Other  issues  nonnally  outside  NRCs 
jurisdiction  ^di  as  rate  of  collection 
and  whethei)  ^  funding  method  is 
equitable  shbbld  be  considered  by 
utilities  and  idieir  ratemaking  bodies.  For 
example,  to  be  more  equitable  to 
ratepayers,  <he  utilities  and  ratemaking 
bodies  may  vfant  to  consider  wdiether 
amounts  shdiild  be  collected  based  on  a 
site  spedfic  ji^st  estimate  wdiich 

cribed  amount  rather 
approach  discussed 
I  rale  contains  text 
t  funding  for 
decomndssi^fiing  of  electric  utilities  is 
also  subject  w  ttw  regulation  of  agencies 
having  furiemctioD  over  rates,  and  diet 
the  NRC  rewirsments  are  in  addition  to. 
and  not  subifittttion  for,  other 
reqttirement^  and  are  not  intended  to  be 
used,  by  thettsdves.  by  other  agencies 


assurance 
associated 


exceeds  the 
than  the  S 
above.  The 
recognizing 


to  establish 


rttea.  Hence,  NRC  wiH  not 


become  involved  in  the  rate  regulation 


process  as  it  relates  to 
decommissioning. 

Based  on  these  considetatiana,  tfie 
certification  requirement  has  been 
retained.  However,  it  has  been  modified 
in  severri  ways  to  Incorporate  piibBc 
comments  to  clarify  its  purpose  and  use 
as  foOows: 

(1)  As  noted  above,  die  text  of  the  role 
}has  been  revised  to  indicate  dearly  that 

a  licensee  may  use  a  site  qiecific 
decommissioning  coat  estimata  to 
indicatis  that  ptcnrisions  an  being  made 
for  an  amonnt  greater  than  die 
prescribed  amowil  and  to  delineate  the 
correct  naage  of  the  certification. 

(2)  As  Indcated  in  |  Sa7S(c).  the 
amount  has  been  increased.  The  revised 
amoont  is  based  on  recat  evakatians 
done  for  NRC  by  its  oontnctor  Battrile 
Pacific  Nocthwnat  Lriioratesy.  As 
dJscaased  in  Sactioa  Cl.  ttieae  estimates 
are  oenaidend  to  iqneaent  a  reasonable 
engineering  estimate  ef  the  range  of 
dnrhnimiaaiBnlng  costs,  la  prqiaration 
of  die  final  nla.  te  original  FNL 
estimates  were  reevahtated  and 
compared  widi  other  estimates  and   ' 
updated  estimataa  were  developed 
baaed  osi  recant  infiotmatian. 

(3)  In  response  to  dm  public 
comments,  the  rale  text  has  been 
revised  to  darify  what  would  be 
covered  by  the  prescribed  amount  and 
provisions  have  been  indnded  in  the 
Hide  to  adfnst  &m  amount  for  such 
factors  as  plant  sixe  and  reacts  type. 
This  adjustment  for  plant  size  is  based 
on  FNL's  generic  evahiatian  erf  the  effect 
of  plant  size  on  decommissioning  cost 
and  overall  review  of  a  nianber  crf^^nt 
cost  estimates.  An  imficatian  of  die 
bases  for  the  prescribed  amounts  and 
for  die  adfostmcnt  to  contained  in 
addenda  to  NURBG/CR-OUO  and 
NUREG/CR-0072. 

(4)  The  final  rule  text  also  indicates 
that  amounts  are  based  on  activities 
related  to  the  definidonof 
"decqmmission"  in  10  CFR  50.2  and  do 
not  include  the  cost  of  removal  and 
disposal  of  spent  fuel  or  of  non- 
radioactive structures  and  materials 
beyond  that  necessary  to  terminate  the 
NRC  license.  Costs  of  disposal  of 
nonradioactive  hazardous  wastes  not 
necessary  for  NRC  license  termination 
are  not  induded  in  the  prescribed 
amounts. 

(5)  In  reqionse  to  a  number  of 
comments,  the  escalation  factor 
contained  in  the  proposed  nde  has  been 
revised  to  better  account  for  factors 
affecting  increases  in  decommissioning 
cost  The  focton  for  labor,  energy,  and 
waste  burial  are  indicated  separately 
and  are  based  on  the  addenda  to 


NlAtEG/CR-0130  and  NUREG/CR-a872 
and  on  NU1SC-1S07  (Ret  27). 

3.  Acceptable  fimding  methods.  The 
proposed  rale  fisted  internal  reserve  as 
one  of  the  funding  methods  considered 
acceptcriile  in  providing  assurance  of 
funds  for  dacoimmiseioirfng.  In  intemal 
reserve,  fands  are  placed  faito  an 
account  or  reserve  wfaicfa  Is  not 
segregated  fitim  licensee  assets  and  is 
within  the  Hoensee's  admliristradve 
control  A  number  of  comraentets  eidier 
disagreed  with  or  favored  the  indnslon 
of  intemd  reserve  as  an  acceptable 
mediod.  The  fbflowing  were  comments 
received  on  thto  tosue: 

(a)  Those  diet  disagreed  with 
indosion  of  intemal  reserve  did  so  for 
the  following  principal  reasons: 

(1)  There  may  be  problents  with 
liquidity  of  the  intemal  reserve  if  the 
acquired  assets  and  investments  do  not 
preserve  value  over  time  and  diere  may 
be  problems  in  issohig  bonds  against 
these  assets  to  pay  lor  decommissioning. 
In  particular,  funds  could  be  used  for 
new  nuclear  constraction  or  other  uses 
sudi  as  accident  deanap.  Vnth  this 
method  one  cannot  insure  that  money 
taken  from  customers  will  be  avaflable 
in  die  foture  for  decommissioning,  This 
could  cause  serious  cash  flow  problems 
at  the  time  of  decommissioning, 
espedaOy  if  utifities  are  replacing  old 
plants  widi  new  ones  at  the  same  time 
decommissioning  takes  place. 

(2)  The  foture  financial  viabil^  of 
utilities  cannot  be  assured  and  die 
potential  exists  for  ntSity  fa»tability  and 
insolvency.  Hie  commenters  expressed 
concern  that  the  ndUdes  could  net  raise 
funds  for  decomniissianing  if  they  were 
having  severe  feiandal  probleins  or 
were'fodng  faisohrency.  Commenters 
dted  examples  (rf  potential  situations. 

(3)  The  level  of  assurance  provided  is 
inadequate  and  the  generation  of 
insuffident  funds  could  compromise 

■  safety,  cause  delays,  and  cause  rate 
boosts.  Nndear  power  should  pay  its 
way  fairly,  bi  addidon,  by  not  requiring 
external  funds  NRC  has  not  responded 
to  the  petition  for  ndemaking  made  by    . 
the  Public  bterest  Research  Group  in 
1977  or  to  GAG'S  concern  that 
decommissioning  costs  be  paid  by 
current  benefidaries,  not  future 
generations.  One  commenter's  analysis 
indicated  that  intemal  reserve  costs 
exceed  external  reserve  costs  when  they 
are  adfiuted  to  equalize  relative  risk 
with  resped  to  tlw  availability  of  foods. 

(b)  The  commenters  who  apved  with 
the  indusion  of  intemal  reserve  as  an 
acceptable  fimcfing  method  did  so  for 
the  following  prindpal  reasons: 

(1)  The  lise  of  intemal  reserve  would 
enhance  utilities'  finandal  positions  by 
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reducing  external  financing  needs.  In 
addition,  utilities  have  investments, 
cash  flow,  and  annual  earnings  which 
are  large  compared  to  decommissioning 
costs. 

(2)  The  likelihood  of  instability  and 
insolvency  is  remote  and  utilities  are 
good  investments  and  have  large  assets. 
Commenters  noted  that  utilities  whose 
rates  are  regulated  are  essentially 
guaranteed  a  minimum  return  on 
investment  and  have  an  obligation 
under  the  ratemaking  system  to  pay  for 
decommissioning.  Commenters  also 
noted  that  in  times  of  financial 
difficulty,  an  internal  reserve  is 
sufficient  because  it  is  unlikely  that 
electric  generation  service  would  not  be 
provided  and,  even  in  the  case  of 
insolvency,  there  will  be  a  successor  to 
the  insolvent  utility  who  would  retain 
the  obligation  to  decommission. 

(3)  Several  commenters  supported 
internal  reserve  because  it  can  earn  a 
higher  rate  of  return,  reduces  revenue 
requirements,  and  provides  a  reasonable 

-  balance  between  cost  and  assurance. 
Also,  commenters  noted  that  there  are 
financial  risks  associated  with  external 
reserve. 

In  developing  the  Proposed  Rule,  the 
Commission  considered  the  question  of 
the  use  of  internal  reserve  in  several 
documents.  These  include  NUREG-0584, 
Revs.  1-3,  "Assuring  the  Availability  of 
Funds  for  Decommissioning  Nuclear 
Facilities"  (Ref.  14),  NUREG/CR-1481, 
"Finandng  Strate^es  for  Nuclear  Power 
PlantDecomaiiflsioaing."  (Ref.  l&>and. 
NUREG/CR-3899.  "UtiUty  Financial 
Stability  and  the  Availability  of  Funds 
for  Decommissioning"  (Ref.  18).  In 
addition,^  the  Commission  held  a  meeting 
soliciting  public  and  industry  views  on 
decommissioning  on  September  19, 1984 
and  the  NRC  staff  reviewed  comments 
in  the  area  of  financial  assurance 
submitted  on  NUREG-OSae  "Draft  > 
Generic  Environmental  Impact 
Statement  on  Decommissioning  Nuclear 
Facilities"  (Ref.  20).  These  reports  and 
meetings  considered  several  factors 
regarding  availability  of  funds  for  public 
utilities  in  the  United  States.  One  factor 
is  that  utilities  are  large,  very  heavily 
capitalized  enterprises  whose  rates  are 
comprehensively  regulated  by  the  State 
Public  Utility  Commissions  (PUC)  and 
the  Federal  Energy  Regtdatory 
Commission  (FERC).  This  factor  permits 
the  utilities  to  charge  reasonable  rates 
subject  to  reasonable  regulation  and 
rules.  In  addition,  the  Commission  has 
taken  action  recently  in  the 
promulgation  of  10  CFR  50.54(w)  to  set 
requirements  to  establish  onsite 
property  damage  insurance  for  use  after 
an  accident.  Although  these  insurance 


proceeds  would  not  be  used  directly  for 
decommissioning,  they  would  reduce  the 
risk  of  a  utility  being  hit  by  a  large' 
demand  for  funds  after  an  accident 
Most  utUities  are  now  carrying 
insurance  well  in  excess  of  $1  billion. 
Other  factors  considered  are  the  long 
time  period  before  decommissioning 
takes  place  during  which  time 
reasonable  assurance  of  funds  for 
decommissioning  must  be  maintained, 
as  well  as  concerns  regarding  utility 
solvency 'and  potential  problems 
regarding  availability  of  fiinds  vyhich 
may  occur  as  a  result  of  bankruptcy. 

Before  publication  of  the  proposed 
rule,  the  NRC  evaluated  the  adequacy  of 
various  fiBiding  methods  in  light  of 
financial  problems  encountered  by  aome 
utilities  which,  faced  with  lower  growth 
in  electricity  demand  than  they 
projected  and  rapidly  increasing  costs  of 
construction,  had  been  forced  to  cancel 
nuclear  plants  in  advanced  stages  of 
construction  and  the  ramifications  these 
conditions,  as  well  as  issues  related  to 
bankruptcy,  could  have  on  a  utility's 
ultimate  ability  to  pay  for 
decommissioning.  Details  of  this 
evaluation  are  contained  in  NUREG/ 
CR-3899.  (Ref.  18)  prepared  by  an  NRC 
consultant.  Dr. ).  Siegel  of  the  Wharton 
School.  Uiliversity  of  Pennsylvania. 

Based  on  the  results  of  NUREG/CR- 
3899  in  which  it  is  indicated  that  internal 
reserve  can  be  a  valid  funding  method 
and  on  the  considerations  cHscussed  in 
the  Supplementary  Information  to  the. 
Proposed  Rule,  the  proposed 
decommissioning  rule  permitted  a  range 
of  options,  including  internal  reserve,  for 
providing  assurance  that  sufficient  funds 
are  available  for  decommissioning. 
However,  the  Supplementary 
Information  to  the  proposed  rule  noted 
that  the  regulatory  approach  for 
assuring  funds  for  decommissioning  had 
been  particulariy  difficult  to  resolve  and 
specifically  requested  additional 
information  and  conunents  in  this  area. 
In  particular,  the  Supplementary 
Information  stated  that: 

More  speciflcally.  Commissioners 
Asselstine  and  Bemthal  continue  to  b« 
concerned  about  the  vulnerability  of  the 
internal  funding  mechanism  for 
decommissioning  funds,  particulariy  where 
the  funds  are  used  to  purchase  assets  or 
reduce  existing  debt. 

Based  on  this  concern.  Commissioners 
Asselstine  and  Bemthal  requested 
"pubUc 'comments  on  the  need  to 
consider  the  possibility  of  insolvency 
and  its  impact  on  the  continued 
availability  of  decommissioning  funds." 

Although  commenters  did  not 
generally  refer  specifically  to  the 
separate  request  for  conmient  by 


Commissioners  Asselstine  and  Bemthal. 
a  number  of  comments,  noted  above; 
were  received  in  this  area.  Those  who 
disagreed  with  the  inclusion  of  internal 
reserve  In  the  rule  dted  problems  with 
liquidity  of  the  internal  reserve  and  with 
the  future  financial  viability  of  utilities 
with  resultant  problems  in  providing 
decommissioniiag  funds,  and  stated  that 
the  level  of  assurance  is  inadequate.  In 
contrast,  other  commenters  agreed  with 
the  use  of  internal  reserve  citing  the  fact 
that  the  likelihood  of  instability  and 
insolvency  is  remote,  that  utilities  have 
investments,  cash  flow,  and  annual 
earnings  which  are  large  in  comparison 
to  decommissiiming  cost,  and  that  the 
internal  reserve  does  provide 
reasonable  assurance. 

As  part  of  the  review  of  the 
comments.  NRC  has  had  NUREG/CR- 
3899  updated  to  consider  the  current 
situation  in  the  utility  industry.  This 
analysis  is  contained  in  NUREG/CR- 
3899,  Supplement  1.  (Ref.  18)  which 
reviewed  six  utilities  which  have  been 
subject  to  severe  financial  distress. 
Based  on  the  analysis.  NUREG/CR- 
3899.  Supp.  1  indicates  that,  since 
NUREG/CR-38g9  was  published  in  1984, 
the  financial  health  of  the  nuclear 
utilities  has  improved,  with  the 
exception  of  Public  Service  of  New 
Hampshire  (PSNH),  and  that  from  a 
financial  standpoint,  use  of  internal 
reserve  currently  provides  sufficient 
assurance  of  fiinas  for  decommissioning.  - 
The  basis  for  this  conclusicm  is  the  fact 
that  the  likelihood  of  future  crises 
developing,  although  not  impossible,  is 
extremely  remote:  that  the  total  market 
value  of  the  securities  of  each  of  the  six 
utilities  studied  substantially  exceeds  its 
decommissioning  costs;  that  it  is  not 
necessarily  true  that  bankruptcy  of  a 
utility  is  tantamount  to  default  on 
decommissioning  obligations;  and  the 
potential  that  the  costs  of 
decommissioning  would  be  recognized 
as  a  prior  obligation  with  regard  to 
creditors. 

Despite  these  conclusions.  NUREG/ 
CR-3899.  Supp.  1.  notes  that  PSNH  has 
said  that,  unless  it  undergoes  financial 
restructuring  and  gets  the  rate  increase 
it  is  seeking,  it  probably  would  become 
the  first  major  utility  to  seek  protection 
under  the  Bankruptcy  Act  in  nearly  50 
years.  (Subsequent  to  the  preparation  of 
the  analysis  of  NUREG/CR-3a99, 
Supplement  1.  PSNH  filed  a  petition  in 
bankruptcy  under  Chapter  11  of  the  U.S. 
Bankruptcy  code.)  In  addition. 
Supplement  1  notes  that  if  PSNH's 
Seabrook  plant  becomes  operational, 
the  prospects  for  PSNH  greatly  improve 
althou^  bankruptcy  stiU  cannot  be 
precluded  as  a  possibility  due  to  the 
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potential  fot-  large  rate  hikes  and 
resultant  ddfiections  from  its  electric 
system.  Heilte  Supplement  1  concludes 
that  internal  Ireserve  should  not  be 
allowed  forllteabrook  until  the  financial 
prospects  oflthe  utility  are  clarified  and 
the  viabiUt)!  pf  the  corporation  insureds 

In  additidh,  NlJREG/CR-38g9,  Supp.  1, 
noted  that  ius  imperative  that,  in  the 
case  of  the  pptle  or  other  disposition  of 
utility  assets,  no  monies  are  distributed 
to  any  security  holders  until  a  fund  is 
established  \  1o  assure  payment  for 
decommissioning.  Supplement  1  also 
~  changes  in  Federal  and 
Icy  laws  relating  to 
he  inclusion  in  the 
newly  issued  securities  of 
an  explicit  ^^tement  of  the  utility's 
Hnancial  obligations  to  provide 
adequate  b^da  for  decomnrissioning. 
Further,  Su*Mement  1  noted  that 
because  of  ([^an^ng  economic  and 
fmancial  conditions,  the  NRC  should 
conduct  periodic  reviews  of  the  overall 
financial  heiE|lth  of  utilities  vriA  ongoing 
and  prospective  nuclear  facilities.  If 
such  e  review  indicates  the  financial 
condition  of  utilities  taken  as  a  whole  or 
individually  is  such  that  internal  reserve 
does  not  previde  reasonable  assurance 
of  funds  fofj  decommissioning,  then 
additional  nilemaking  or  other  steps 
should  be  taken  to  insure  availability  of 
these  funds* 

The  Commission  has  considered  the 
conclusions!  ln^NUREQ/Cai-3899.  Supp. 
1,  as  well  as  ithe  public  comments 
received  on  ^e  issue.  The  Commission's 
review  in  tlijip  area  is  confined  to  its 
statutory  mbkidate  to  protect  the 
radiological  health  and  safety  of  the 
public  and  p^mote  the  common  defense 
and  security 'which  stems  principally 
from  the  Atpynic  Energy  Act  of  19'A.  as 
amended,  arid  the  Energy 
Reorganizanpn  Act  of  1974,  as  amended. 
In  carrying  out  its  licensing  and  related 
regulatory  ndsponsibilities  under  these 
acts,  the  NRC  has  determined  that  there 
is  a  signincapt  radiation  hazard 
associated  with  nondecommissioned 
nuclear  reaqors.  The  NRC  has  also 
determined  llpat  the  public  health  and 
safety  can  b#st  be  protected  if  its 
regulations  require  licensees  to  use 
methods  which  provide  reasonable 
assurance  tfiet,  at  the  time  of 
termination!  of  operations,  adequate 
funds  are  aveilable  so  that 
decommissioning  can  be  carried  out  in  a 
safe  -and  timely  manner  and  that  lack  of  - 
funds  does  tut  result  in  delays  that  may 
cause  poteijlial  health  and  safety 
problems.  Although  the  Atomic  Energy 
Act  and  the  Energy  Reorganization  Act. 
do  not  permit  the  NRC  to  regulate  rates 
or  to  superaiade  the  decisions  of  State  or 


Federal  agencies  respecting  the 
economics  of  nuclear  power,  they  do 
authorize  the  NRC  to  take  whatever 
regidatory  actions  may  be  necessary  to 
protect  the  public  health,  and  safety, 
including  the  promulgation  of  rules 
prescribing  allowable  funding  methods 
for  meeting  decommwsioning  costs.  (See 
Pacific  Gas  &  Electric  v.  State  Energy 
Resources  Conservation  ft  Development 
Commission,  461  U.S.  lOa  212-13,  217-19 
(1983);  see  also  United  Nuclear 
Corporation  v  Cannon,  553  F.  Supp. 
1220, 1230->32  (D.R.L  1982)  and  cases 
cited  therein.) 

For  the  foregoing  reasons,  the 
Commi^ion  continues  to  be  concerned 
with  the  use  of  an  internal  reserve.  The 
Commission  notes  the  concerns 
expressed  in  NUREG/a(-3699,  Supp.  1 
regarding  banlcniptcy  at  PSNH  as  well 
as  tiie  changing  economic  and  financial 
conditions  discussed  in  NUREO/CR- 
3899,  Supp.  1.  The  Commission  also 
notes  that  many  utilities  are  engaging  in 
diversified  financial  activities  whidi 
involve  more  financial  risk  and  believes 
therefore  it-t»'increaskigly  important  to 
provide  that  decommissiotiing  funds  be 
provided  on  a  more  assured  biasis. 

In  addition,  to  the  extent  that  a  utility 
is  having  severe  financial  difficulties  at 
the  time  of  decommissioning;  it  may 
have  difficulty  in  funding  an  internal 
reserve  when  needed  for 
decommissioning.  The  Commission 
recognizes  that  ^e  market  value  of  the 
stodc  of  those  utilities  studied  in 
NUREG/CR-3899  has  exceeded 
decommissioning  cost.  However, 
although  the  law  in  this  area  is  not  fully 
developed,  in  the  event  of  bankruptcy 
there  is  not  reasonable  assurance  that 
either  unsegregated  or  segregated 
internal  reserves  can  be  effectively 
protected  from  claims  of  creditors  and 
therefore  internal  reserves  cannot  be 
made  legally  secure.  In  addition, 
because  of  Uie  nature  of  the  internal 
reserve,  the  funds  collected  are  not 
isolated  for  use  for  decommissioning. 
Instead  the  utility  may  use  the  funds  for 
other  unrelated  purposes. 

For  the  above  reasons,  the 
Commission  concludes  that  the  internal 
reserve  does  not  provide  reasonable 
assurance  that  funds  will  be  available 
when  needed  to  pay  the  costs  of 
decommissioning  and  hence  does  not 
provide  reasonable  assurance  that 
decommissioning  will  be  carried  out  in  a 
manner  which  protects  public  health 
and  safety.  According}y,  the  proposed 
rule  has  been  modified  to  eliminate  the 
internal  reserve  as  a  possible  method  of 
providing  funds  for  decommissioning. 

In  reaching  its  conclusion  not  to 
permit  use  of  internal  reserve  for 


decommissioning,  the  Commission 
believes  it  important  not  to  impose 
inordinate  financial  burdens  on 
licensees.  The  modification  to  the 
proposed  rule  is  not  expected  to  impose 
such  a  burden  for  several  reasons.  First, 
licensees  have  2  years  from  the  effective 
date  of  the  final  rule  before  they  have  to 
submit  information  regarding  financial 
assurance.  Second,  the  external  reserve 
is  a  sinking  fund  accumulated  over  a 
period  of  time.  Third,  a  number  of  states 
(accounting  for  almost  50X  of  power 
reactors)  abeady  require  external 
funding  methods.  Fourth,  recent  changes 
in  the  tax  laws  allowing  current 
deductions  for  external  reserves  may 
reduce  the  cost  differential  between 
internal  reterve  dnd  external  reserve. 
Finally,  the  rille  does  not  require  funds 
accumulated  to  date  in  internal  reserves 
to  be  transferred  to  external  reserves, 
however  those  existing  fundi  if  left  in 
internal  re8er\'es  Would  nOt  be 
acceptable  for  use  in  meeting  the 
requirements  of  S  50.75(e)  (1)  and  (3). 

In  a  related  comment,  several 
comnienters  discussed  the  funding 
methods  they  preferred  over  internal 
reserve.  These  included  principally  the 
use  of  prepayment  of  the  funds  or  the 
iise  of  an  external  fund  coupled  with 
insurance  against  premature 
decommissioning.  IMndpal  reasons  for 
favoring  these  methods  include  the  fact 
that  there  may  be  shutdown  of  a  reactor 
before  the  date  of  its  expected  end  of 
Ufe  due  to  either  an  accident  or 
problems  with  reactor  aging  or 
obsolescence.  Consequently,  sufficient 
funds  for  decommissioning  might  not 
have  been  collected  by  a  method  which 
accumulates  funds  over  projected 
reactor  life.  Conversely,  several 
commenters  indicated  that  it  is 
appropriate  to  rely  on  the  property 
damage  insurance  requirements  of  10 
cm  50.54(w]  to  supplement 
decommissioning  hinding  methods.  They 
argue  that,  with  the  substantial  amount 
of  property  insurance  required,  even  in 
the  highly  iinprobable  event  of  an 
accident-related,  premature 
decommissioning,  the  utility  will  still 
have  sufficient  resources  availiable  after 
the  decontamination  process  to  carry 
out  decommissioning.  Some  of  the 
commenters  recognized  the  possible 
difficulties  in  obtaining  non-accident 
premature  decommissioning  insurance. 
One  commenter  stated  that  surety  bonds 
or  insurance  are  not  viable  alternatives 
for  normal  decommissioning  or 
premature  decommissioning  not 
associated  with  an  accident  The 
commenter  noted  that  nuclear  property 
insurance  would  be  available  only  if  an 
insured  event  necessitated  premature 
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decommissioning  and  only  in  the 
amount  necessary  to  repair  the  plant  fat 
damages  caused  by  the  accident. 
Premature  decommissioning  due  to 
regulatory  mandate  would  not  be 
covered.  The  commenter  also  notied  that 
surety  bonds  in  the  ai&ount  of  $100 
million  are  not  generally  available. . 

The  Commission  notes  that  these 
comments  must  be  considered  within 
the  context  of  Commission  requirements 
for  onsite  property  damage  insurance, 
the  proceeds  from  which  could  be  used 
to  decontaminate  a  reactor  after  an 
accident.  Although  these  insurance 
proceeds  would  not  be  used  directly  for 
decommissioning,  they  would  reduce  the 
risk  of  a  utility  being  subject  to  a 
tremendous  demand  for  funds  after  an 
accident.  The  Commission  has 
implemented  its  proposed  requirement 
in  10  CFR  S0.54{w)  for  sHghtly  over  $1 
billion  of  insurance.  An  important 
consideration  in  selecting  an  acceptable 
method  for  providing  funds  for 
decommissioning  is  diat  the  method  be 
reasonably  cost  effective.  Prepayment  of 
funds  has  been  recognized  by  several 
studies  as  being  significantly  more 
costly  than  the  other  methods,  hi  view 
of  die  unlikely  nature  of  die  events  and 
the  potendal  |Mt>blems  being  considered, 
prepayment  generaOy  has  a  cost  tooi  . 
high  for  the  benefit  that  would  be    I       • 
realized.  Usfe  of  insurance  for  non- 
accident  related  deoHnmissioning  was 
found  in  an  earlier  study  peaibnned  for 
the  NRC.  NUREG/CR-2370  (Ref.  16),  to 
have  potentially  serious  problems  of 
insurability  and  moral  hazard  and  is  not 
currently  availaUe.  (Moral  hazard  is  a 
term  used  in  the  insurance  industry  to 
indicate  a  situation  of  laxity  with 
respect  to  loss  prevention  or  loss  control 
where  those  insured  have  access  to  risk 
prevention.)  PinaUy,  earlier  studies  to 
NUREG-0584  fooad  dtat  surety  btvids 
were  not  generally  available  in  the 
amounts  necessary  for  decommissioning 
power  reactors. 

to  li^t  of  the  factors  considered, 
incluchng  the  assurance  provided  by  the 
various  methods,  the  unlikely  nature  of 
the  various  events  and  the  cost  and 
practicality  of  providing  more  absolute 
assurance  by  certain  methods,  the 
Commission  has  concluded  that  the 
funding  methods  listed  to  die  rule  as 
modified  by  the  exchision  of  toteroal 
reserve  are  adequate. 

Two  commenters  stated  diat  well 
capitalized,  firmly  established  private 
organizations  operating  research  and 
test  reactprs  should  be  allowed  to 
guarantee  compliance  with  financial 
assurance  requirements  by  use  of  the 
certification  process  which  is  permitted 
for  government  cnntities.  to  response  to 


this  comment,  it  is  noted  that  certain 
government  licensees  are  parmiltAd  to 
the  amendments  to  me«t  the  iundtog 
requirements  of  the  rule  by  svbmttttog  a 
statmnent  of  intmt  that  the  appropriate 
government  entity  wiU  be  guarantor  of 
decommissioning  fiwds.  Private 
organizations  were  not  afforded  that 
option  to  the  proposed  rule,  the 
different  treatment  arises  because  there 
is  reasonable  assurance  that  the 
appropriate  government  entity,  which 
has  the  power  of  taxation,  will  provide 
adequate  funding  to  the  future  to 
decommission  the  facility  to  a  manner 
which  protects  public  health  whereas 
this  is  not  necessarily  the  case  with 
private  organizations  even  if  they  are 
currendy  adequately  capitalized.  If  they 
have  no  funds  for  decommissioning 
there  can  be  i»obIems  with  completion 
of  decommissioning.  As  noted  to  Section 
C.5  below,  use  of  parent  conqiany 
guarantees  backed  up  by  financial  tests 
will  be  permitted  for  private 
organizations  operatkjg  research  and 
test  reactors.      /  " 

Four  commenters  todicated  agreement 
wiUi  proposed  S  5a82(c)(l)  which  Would 
require  a  licensee  planning  to  delay 
completion  of  decommissioning  by 
including  a  period  of  safe  storage  or 
long-term  surveillance  to  place  funds 
toto  an  external  fund  dt  use  a  surety  or 
certification  me  Aod,  while  four 
commenters  disagreed  with  the  firoposal 
indicating  that  utilities  should  not  be 
required  to  shift  to  external  funding,  to 
response,  as  noted  to  the  response  to  • 
previous  comment,  the  propcned  rule 
has  been  modified  to  delete  toternal 
reserve  as  an  acceptable  funding 
method.  Because  there  is  as  great  or 
greater  need  for  assurance  oifunds  over 
the  extended  tuneframe  tovolved  with  a 
facility  to  SAFSTOR  whoi  the  facility  is 
no  longer  a  revenue  producing  asset,  the 
proposed  requirement  to  S  50.82(cHl)  for 
external  funding  during  SAFSTOR 
rematos. 

4.  Funding  plans.  A  number  of 
commenters  todicated  that  it  was 
important  for  the  funding  plan  to  be 
updated  over  the  operating  life  of  the 
facility  because  there  would  be 
tocreases  to  costs  over  fodlity  Ufe.  Some 
commenters  indicated  Uiat  there  should 
be  periodic  adjustments  of  the  funding 
level,  and  most  said,  there  ahooU  be  a 
specific  frequency  indicated  to  the 
regulations  with  moat  saying 
frequencies  of  5  years  and  some 
indicating  it  should  be  more  frequent. 

to  response,  the  Commission  agrees 
with  the  importance  of  updating  the 
funding  plan  over  the  operating  life  of 
the  plant  This  was  recognized  to  the 
propqsed  rule  which  requires  that  a 


fumiing  plan  indnde  "means  of 
adjiigttog  cost  esttoutea  and  assodaled 
funding  levda  over  the  life  of  the 
facility"  and  wUcb  also  rcqnkes  each 
reactor  ycensen  toupdate  hb  cost 
estimate  '.'«t  or  aboat.5  yean  prior  to  the 
projected  and  of  operations."  to  order  to 
clarify  that  the  updates  should  take 
place  over  the  course  of  the  facility 
lifetime,  the  proposed  rule  has  been 
modified  to  indicate  that  a  funding  plan 
include  means  of  adjusttog  cost 
estimates  and  associated  fiindii^  levels 
periodically  over  the  bfe  of  the  facility. 
The  frequency  for  these  i^Klates  is  not . 
included  in  the  rule  but  would  be 
included  to  regulatory  guidance  under 
consideration.  This  will  provide  ntore 
fiexibility  to  dealing  with  different  types 
of  licensees  and  financial 
considerations.  It  is  expected  that 
regulatory  guidance  wUl  todicate  the 
frequency  oS  adjustment  for  cost 
estimate  and  funding  levels. 

A  number  of  commenters  objected  to 
the  requirement  to  the  rule  that 
submittals  of  reactor  fuMUng  i^ans  be  a 
condition  of  license.  The  commentera 
todicated  that  by  doing  so  any  change  in . 
the  funding  plan  could  be  toterpreted  as 
a  license  amendment.  The  commentera 
argued  that  this  was  unnecessary  since 
the  funding  requirements  do  not  have  a 
direct  impact  on  the  safe  operation  of 
the  plant  This  could  have  a  negative 
effect  on  conttoued  plant  tolerations 
even  though  there  was  no  safety 
concern.  Most  commenters  argued  that 
the  requirements  would  be  better 
promulgated  as  regulations  which  would 
'not  decrease  NRC's  enforcement 
authority.  The  Commission  has 
considered  these  comments  to  light  of 
the  need  to  provide  reasonable 
assurance  of  the  availability  of  funds  for 
decommissioning  and.  to  response,  to 
order  to  build  flexibility  toto  the  rule, 
has  modified  theprf^wsed  rule  to  make 
the  reactor  funding  requirements  a 
specific  regulatory  requirement  to 
.  {  50.75  instead  of  a  license  condition. 

S.  Funding  requirements  for  material 
licensees.  For  material  licensees,  the 
proposed  rule  contained  provisions  that 
an  applicant  or  licensee  may  submit  a 
certification  that  financial  assurance  for 
decommissioning  will  be  provided  to  a 
prescribed  amount  stipulated  to 
proposed  10  CFR  Parts  30, 4a  and  7a 
The  amount  is  dependent  on  the 
quantity  of  licensed  matorial  which  the 
licensee  possesses.  Two  conunenten 
todicated  that  Uie  coat  amounts 
prescribed  in  the  regulations  for  10  CFR 
Parts  3a  4a  and  70  licensees  are  too 
high  foc^e  quantities  of  matNial  liated 
and  that  the  prescribed  cost  amounts 
■should  be  set  more  realistically  or  the 
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quantities 

commenter 

decoininiMi( 

license 

prescribed 


Army  cost  I 
cleanup  and 
soil  by  DOE|i 
Grace  and  I 
cost  $2-4 1 


prescribed  radioactivity  levels  should  be 
increased.  Gne  of  the  two  commenters 
who  felt  thenstimates  were  too  high 
noted  that  to4  multiples  of  Appenwc  C 
quantities  prtscribed  in  the  nile  for 
some  isotopes  amount  to  absolute 

I  jess  than  a  curie  and  the 
1  not  think  that  the 
J  costs  for  such  a 

i- amount  to  die  sums 

I  the  proposed  rule.  The 
other  commtbter  indicated  as  an 
example  thaklthe  amount  of  Ani-241  in 
unsealed  fom  requiring  a 
decommi88i<>ning  cost  of  $500,000  is  10 
millicuries.  tluee  other  commenters  felt 
that  the  pre^^ribed  amounts  appeared  to 
be  too  low  fl^d  dted  speciflc  examples 
to  support  tlUir  claim.  These  included 
the  following:  Cleanup  of  a  U.S.  Army 
building  whioh  had  burned  cost  over 
$300,000:  cleieinup  of  the  extensive 
contaminatiMi  at  a  USAEC  contractor 
facility  at  V^eldon  Spring  cost 
$200,000,001%  bleanup  of  four  igloos  at 
the  Seneca  Akmy  Depot  by  the  U.S. 
).000to$1.00a000: 

^torage  of  contaminated 
ithievicinityoftheW.lt 

epan  Chemical  facilities 
on.  In  addition,  one  of  the 
commenters  pointed  out  that  use  of 
contractors  ^o  perform  the  work  could 
increase  coats. 

In  respon^A  to  the  commenters  who 
felt  the  estiitBtes  were  too  high,  it  is  the 
opinion  of  the  Commission,  based  on  the 
data  base  cit^d  in  the  Supplementary 
Information  Ito  the  proposed  rule,  that 
the  prescribed  amounts  are  reasonable 
estimates  and  that  it  is  not  the  rule's 
intent  that  the  indicated  costs  be  used  in 
every  situat  dn.  The  purpose  of  setting 
the  amount!  is  to  provide  an  approach 
which  minis  lizes  the  burden  on  the 
majority  of  licensees  and  on  the  NRC 
while  providing  assurance  of  funds  tor 
decommissibning.  If,  in  a  particular  case, 
the  prescribeid  cost  amoimts  are  too 
high,  the  licensee  has  the  option  of 
submitting  a  funding  plan  with  a  facility 
specific  cost  estimate. 

In  responft  to  the  commenters  who 
felt  the  estiihbtes  were  too  low,  certain 
points  must  be  considered  in  assessing 
the  comments  and  the  examples  cited. 
Some  of  the  examples  appear  to  be 
cases  wherq  there  was  accidental 
spread  of  cmtamination  beyond  that 
normally  enqountered.  The  funding 
assurance  pii>visions  of  the  proposed 
rule  are  not  lintended  to  address  the 
costs  of  cleanup  resulting  firom  an 
accident.  Provisions  for  funding  cleanup 
of  accidental  releases  of  radioactive 
material  were  noted  as  being  under 
consideratioa  in  a  separate  rulemaking 
(see  Advan^td  Notice  of  Proposed 


Rulemaking  published  June  7, 1985.  SO 
FR  23900). 

Another  point  to  consider  is  that    . 
certain  facilities  contain  larger    . 
quantities  of  radioactive  material  than 
are  specified  in  the  sections  of  the  rule 
amendments  (i.e..  §}  30.35, 40.3B,  and 
7a25)  permitting  use  of  a  prescribed 
funding  amount  Licensees  of  tiiese 
facilities  would  be  required  to  submit  a 
decommissioning  funding  plan 
coiitaining  a  cost  estimate  specific  to 
those  larger  fadlities.  Under  the 
provisions  of  &e  appropriate  sections, 
licensees  of  these  larger  facilities  would 
be  permitted  to  tnitlaUyvse  a  prescribed 
amount  of  $760,000  in  dieir  financial 
assurance  planning.  However,  use  of 
thir  prescribed  amount  is  only  a 
temporary  action  which  is  intended  to 
reduce  the  administrative  effort 
associated  with  implementation  of  the 
rule  amendmients  and  these  licensees 
are  required  by  the  indicated  section  of 
the  rule  to  eventually  submit  a  funding 
plan  (with  the  facility  decommissioning 
cost  estimate}  at  the  time  of  application 
for  license  renewal 

PNL  has  provided  updated 
decommissioning  cost  estimates  to  NRC 
for  use  in  the  Final  Generic 
Environmental  Impact  Statement 
Appropriate  information  has  been  taken 
from  those  updates  for  use  in  the  final 
rule  to  account  for  factors  such  as 
inflation.  The  cost  estimates  for  material 
licensees  do  not  specifically  include  the 
assumed  use  of  contractor  costs 
because,  based  on  the  PNL  studies,  the 
prescribed  amounts  listed  in  the  rule  are 
considered  reasonable  in  providing 
adequate  funds  so  that  a  facility  does 
not  become  a  concern  to  public  health 
and  safety.  The  additional  expense 
associated  with  requiring  all  material 
Ucensees  to  set  aside  in  their  funding 
method  the  added  costs  of  assuming  use 
of  a  contractor  is  not  Justified  compared 
to  the  small  number  of  licensees 
expected  to  have  to  use  contractors. 

The  estimated  cost  of 
decommissioning  is. based  on  activities 
related  to  the  definition  of 
"decommission"  in  lOCFR  30.2  (and 
similar  sections  in  other  parts]  and  does 
not  include  the  cost  of  removal  and 
disposal  of  nonradioactive  structures 
and  materials  beyond  that  necessary  to 
terminate  the  NRC  license.  Disposal  of 
nonradioactive  hazardous  waste  not 
necessary  for  NRC  license  termination  is 
not  covered  by  these  regulations  but 
would  be  treated  by  appropriate 
agencies  having  responsibility  over 
these  wsetes. 

Several  comments  were  received  on 
the  proposed  rule  sections  which  list 
fimding  metiiods  tiiat  10  CFR  Part  3a  4a 


and  70  appUcants  and  licensees  may  use 
and  that  are  considered  to  provide 
reasonable  assurance  of  the  availability 
of  funds  for  decommissioning.  Five 
commenters  indicated  that  tlds  list  was  - 
too  restrictive  and  that  financial  tests.of 
licensees  should  be  utilized  in 
determining  acceptable  fimding  methods . 
for  materials  licensees.  These 
commenters  argued  that  use  of  financial 
tests  on  a  case-by-cass  basis  would 
improve  the  degree  of  financial 
assurance  and  eliminate  unnecessary 
cost  burdens  for  many  non-utility,  mm* 
government  entities.  As  precedents  and 
examples  of  tests  which  could  be  used 
by  NRC.  commenters  generally  referred 
to  the  financial  tests  contained  in  40 
CFR  Parte  204  and  265  for  hazardous 
waste  facilities  regulated  by  EPA;  The 
commenters  indicated  that  these  teste 
could  be  used  alone  or  combined  witii 
licensee  guarantees  of  funds,  with  self- 
insurance  or  with  internal  reserve  as 
acceptable  methods  for  assuring  funds 
for  decommissioning.  One  commenter 
indicated  that  letters  of  credit  provided 
a  cost-effective  method  for  his 
operations. 

The  Commission  did  not  include  the 
financial  test  as  an  acceptable  fimding 
method  for  materials  fadlities  in  the 
proposed  rule.  It  was  felt  that  because  of 
the  potential  for  changing  licensee 
financial  conditions  and  the  fairly 
lengthy  time  period  involved  before 
decommissioning  would  take  place  that 
the  financial  test  would  not  provide 
sufficient  assurance  of  the  availability 
of  funds  for  decommissioning.  Also, 
additional  staff  time  could  be  necessary 
to  monitor  the  financial  status  of  a 
number  of  licensees.  This  position  and 
the  funding  methods  listed  in  the 
proposed  decommissioning  rule  were 
consistent  with  the  funding  methods 
listed  in  eariier  NRC  promulgated  rules 
in  10  CFR  Part  4a  Appendbc  A. 
regarduig  requirements  for  funding  the 
decontamination  and  decommissioning 
of  uranium  mills  and  tailings,  and  in  10 
CFR  Part  61  regarding  funding  for 
closure  of  low-level-waste  burial 
grounds. 

The  commenters  point  out  that  the 
Environmental  Protection  Agency 
permite  the  use  of  financial  teste  when 
accompanied  by  corporate  guarantees 
for  ite  hazardous  waste  facilities  and 
recommended  that  the  NRC  use  similar 
financial  tests  for  meeting  financial 
assurance  requirements.  Hie  staff 
recognizes  that  financial  tests  may  be 
useful  in  certain  situations  and  can 
minimize  impacte  on  Ucensees.  Hence, 
the  regulation  has  been  modified  in  the 
final  mle  to  specifically  permit  licensees 
to  use  parent  company  guarantees  with 
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acconpaiiying  finaw^  tests  to  meet 
tlw  fiamida)  aacanaapreqiiireiBcnta  of 
the  ragidatlonJ  1^  MB  of  m»  jmrmt 
company  guarantee  and  financial  test  is 
taken  from  Hm  US.  fiivironmental 
Protection  Agenqr's  regulations  40  CPR 
Parts  264  and  Ses.  Use  (rf  the  parent 
company  guarantee  tmi  financial  test 
provides  assurance  in  that  the  company 
iwill  provide  an  independent 
commitment  beyond  that  of  the  licensee 
to  expend  funds.  This  requirement  is 
consistent  with  the  NRCs  Policy 
Guidance  Regarding  Parent  Company 
and  Ucanee  Guarantees  for  Uranium 
Recovery  Licensees  issued  in  December 
19W.  A  parent  company  guarantee  may 
not  be  \ned  in  cambinati<m  widi  ttie 
other  financial  methods  listed  In  Ate  rule 
to  satisfy  die  requirements  of  this 
section. 

Other  fbndlBg  methods,  including 
letters  of  credit,  will  continue  to  be 
acceptable  for  providing  assurance  of 
funding.  Use  of  prepayment  or  other 
external  trust  fiuids  is  difTerent  in 
approach  from  use  of  a  surety  bond, 
insurance  or  other  guarantee  method. 
With  prepayment,  the  licensee  is 
actually  using  the  instrument  to  pay  for 
decomndssioning  of  the  fedHty.  while 
with  dw  second  approadi,  a  financial 
instrument  is  used  as  twcknp  to  pay  for 
decommissioning  in  the  event  that  the 
licensee  is  onaMe  to  complete  dieee 
activitiea.  If  a  surety,  insurance,  or  other 
guarantee  method  is  used  to  actually 
pay  hr  decommisaioning.  the  Hcensee  is 
still  fully  responsible  for  all  of  its 
decominiasioning  lequireflsents. 

NRC  intends  to  periodically  review 
the  overafi  financial  status  of  licensees 
to  assess  the  effiectivaiess  of  the 
funding  methods  permitted  in  the 
regulations. 

One  commenter  was  concerned  that, 
in  the  case  of  licensees  having  materials 
licensed  under  more  than  one  part  of  10 
CFR  and  used  within  common  facilities, 
the  rule  would  require  a  separate 
decommissioning  plan  for  each  license 
and  recommended  that  a  consolidated 
plan  be  allowed.  In  re^mnse  to  this 
comment,  in  some  cases  where     ; 
byproduct,  source,  and/or  special' 
nuclear  material  are  used  in  die  same 
facilities,  it  would  be  very  difficult  to 
develop  separate  decommissioning  or 
funding  plans  for  terminating  each 
license,  in  particular  where  there  is 
interdependence  of  facilities,  operations, 
or  projected  decommissioning  activities. 
Ck>nsolidated  plans  based  on  a 
combined  analysis  of  the  facility 
decommissionfaig  wonk)  be  permitted.  If 
a  licensee  operates  multiple 
independent  facilities  and/or  sites  under 
a  single  license,  a  consolidated 


**'"^ffir"nit8iiming  ot  funding  plan  woaM 
have  to  ddiaeate  iweeedures  and  coat 
estimates  for  each  fadUty/aite.  The 
regulatory  guidep  OHcrently  uadtf 
conslderatioD  fsonld  int^ide  further 
details  cQDcaming  these  situations.  Hie 
rule  is  broad  enough  to  encompass  these 
situations. 

Two  coramenters  axpsessad  conoem 
regarding  die'Iicenaea'a  leqpooaibittty 
for  decommlasiaoing,  Ona  ««™»»f>«ntyr 
Indicated  that  it  was  not  dear  in  the 
proposed  mfe  vriiotiier  fi«»iKi»l 
assurance  requlieniffiats  app^  to  each 
license,  each  llcansaa.  or  eaA  facility 
and  Koommended  that  the  licanaea  ba 
specified  as  the  raaponaible  unit  The 
other  commenter  ajqiressed  the  concern 
that  diere  exists  the  potential  fiar 
redudag  companlea'  Uabiliiy  for 
decontamination  activities  should  the 
NRC  approved  funding  plan  be 
inadequate. 

In  reqionse  to  these  comments,  it 
should  ba  noted  that  amendisd  10  CFR 
Parte  30. 40.  and  70  raqnire  that  each 
holder  of  a  specific  bcense  provide 
finandal  assurance  for  decommissioning 
dius  spedfically  bidicatiiv  that  the 
licensee  is  die  responsible  party  for 
finandal  assurance.  Funding  and 
decommisaioning  pluaB  submitted  by  a 
holder  of  mult^  materials  Ucsnses 
may  be  consolidated.  It  is  expected  diat 
the  requiremente  contained  is  amended 
10  CFR  Parte  3a  40.  and  70  will  provide 
reasonable  assurance  that  funds  are 
avaUable  for  decommissioning  nuclear 
facilities.  Spedfically,  fi  30.35  (and 
related  sections  in  other  parte)  requires 
submittal  of  a  funding  plan  containing 
an  estimate  of  the  cost  of 
decommissioning  or  use  of  a 
certification  o£  an  amoimt  prescribed  in 
the  regulationa.  The  cost  estimate 
contained  in  die  Candling  plan  wrill  be 
based  on  site  conditions  and  can  use,  as 
a  base,  information  developed  by 
Battelle  Pacific  Northwest  Laboratory 
(PNL)  in  a  series  of  reports  on 
technology,  safety,  and  coste  of 
decommissioning  nudear  facilities. 
NRCs  review  and  evaluation  of  die 
estimate  can  use  not  only  the  PNL 
reports  but  experience  gained  at  other 
materials  facility  decommissionings. 
Section  30.35  also  provides  that  the 
licensee  indude  provisions  in  the 
funding  plan  for  adjusting 
decommlssionii^  cost  estimates  and 
assodated  funding  levels  over  the  life  of 
the  facility  to  take  into  account  changing 
economic  and  .technical  conditions.  Even 
in  the  event  thnt  diese  efforte  result  in  a 
shortfall  of  funds  at  decommissioning,  a 
matter  which  concema  the  commenter. 
die  regulations  spedfically  state  that  it 
is  die  Ucensee's  reqtonsUjiUty  to  fiind 


and  cany  out  daooBMBiaaioBing  in  a 
Bwnnor  which  pKotocte  public  health 
and  safety.  AoconliBg^y.  dM  Ikenaea 
'  woak)  ba  under  a  Gondauiag  obUgaUon 
to  findtba  meana  for  coa^pleting 
decommiaaionfaig. 

6.  Funding  raquiNmnte  for  Federal 
licensees.  One  coauMiriar.  the 
Departmasl  oltha  Aipy.  indicated  dwt 
die  pn^osad  laqairamanto  iar  FaderaJ 
agendaa.  spedfically  propoaed  sectiana 
in  Parte  aa  4a  8a  7a  and  72.  iequirii«  a 
certificattoB  that  tha  appropriate 
government  entity  wiH  ba  guarantor  of 


incoaaiatent  witb  Fadval  atetute.  The 
commenter  sngpaitad  eithar  NRC  sbouM 
spearhead  stetutoiy  relief  or  estebliah  a 
Fedwal  agenqr  fiuidlng  strategy  in  order 

to  satisfy  die  Intent  of  Aa  NRC  proposed 
rule. 

The  Comnuseku,  In  re^NJoding  to  thte 
comnent,  notes  that  it  is  based  oa  the 
provisons  of  die  Aat^Dafidan^  Act.  31 
U.S.C  1341.  Tha  AalMDafideDcy  Ad 
prohibite  die  craatteo  of  an  obl^ation  or 
the  expemfitun  of  funds  in  axoesa  of 
appropriations  unless  die  contract  or 
obligatien  is  audiorisad  by  law.  The 
ptirpose  of  die  Ad  te  to  "kev  aB 
d<qMrtmente  oi  the  Govamnant.  in  the 
matter  of  incurring  obligations  for 
expenditures.  witUn  tha  Umite  and 
purposes  of  appropriations  annoally- 
provided  for  conducting  their  lawful 
functions."  42  Coap.  Gen.  272. 275 
(1902).  The  Ad  qn^  to  transactions 
among  government  agendea  m  well  as 
transac^ons  between  the  government 
and  die  private  sector.  See  SO  Comp. 
Gen.  38a  388  (liOO). 

While  die  Anti-Defidency  Act  might 
prohibit  the  eiqienditure  of  funds  for 
decommissioning  in  the  abssmoe  of  an 
appropriation,  nodimg  fan  die  Anti- 
Deficiency  Ad  prevente  a  government 
agency  from  sediing  apimqiriations  for 
future  obligations.  Nor  is  there  anything 
in  the  Ad  that  bars  a  government 
agency  from  obligating  aiVMHM^ted 
funds  for  the  purpose  of  complying  with 
rules  imposed  by  other  govemnent 
agencies  at  the  time  tluMe  rules  require 
an  expenditure  of  iiinds.  Thus,  in 
practice,  use  could  be  made  of  odier 
funding  methods  beddes  the 
certification  option  audi  as  external 
funding. 

As  discussed  in  the  Siqiplesaentery 
Information  to  tha  prtqiosed  rule,  the 
purpose  of  the  proposed  sections  with 
which  the  commenter  te  concerned  is  to 
permit  licensees  to  obtain  a  guarantee 
that  a  government  agency  wdl  assume 
finandal  respondbili^  for 
decommissioning  die  ndUty.  This 
would  most  tikdy  be  possible  when  the 
licensee  is  a  State  or  Federal  agency  or 


P«di«l  BagMw  /  Vol  53.  No.  123  /  Monday,  June  27.  1088  /  Rdte»  and  RegulatioM  24MT 


a  State>affi)U4ad  orgaaizatkio  micb  a»  a 
univenity  oc^kupitaL  Him  provMion  of 
the  rule  reco^faixes  that  thaaa  liceasae* 
should  be  cmible  of  pvovidbig  ftmjn  for 
deconuBiaskww.  Tlte  iateBtioa  ol  the 


proposed  nlUia  that  these  State  and 
Federal  Bcenaees  ^oiild«  eariy  Id  Aeir 
facilities'  Ufsj^me.  be  aware  of  the 
eventual  decttniBisaioBiDg  of  the 
facility.  specUwaDy  its  east  and  m^e 
their  fonding^dies  awaie  of  dioee 
eventual  cos^  The  provisiona  of  the 
rule  requiriniftaming  a  guarantor  of 
funds  BMy  ba  aul^ect  to 
misinterpteti  iioa>  Acoordkigly.  die 
proposed  rut  Kis  befaig  ««»«^iftt^?  to 
indicate  that  federal  and  State  licensees 
should  provu  1^  a  stateateat  of  intent  that 
they  have  anttetimate  of  the  cost  to 
.  decommissic  ij  their  facilitiea  and  that 
they  will  obi  un  fanda  wdwn  necessary 
for  decommii  Mcmine.  Thia  modification 
should  satisf  r  the  need  for  assurance 
from  diese  faqiUties  widi&i  the 
constraints  otigovenunental  budgetary 
policies.       I  ' 

7.  General  kkmunents  m  financial 
assurance,  a!  aufl^er  of  GomaMnters 
disagreed  spMafica^  widi  the  need  far 
the  funding  pMMriaioas  oontained  in  die 
proposed  rule  for  electric  utilities.  The 
primary  reasMis  tited  by  the 
commenters  nr  the  disagreement  were 
the  foUowingt  Utilities  are  regulated  by 
State  mad  F^ktal  rate  regiriatots  who 
are  bound  toinet  a  utihty'a  ratea  swch 
that  reasonaUe  costs  oC  serving  the 
public  are  re<(4yerad;  IffiC  haa  recendy 
eliminated  fiMiwial  quafificationa 
requirements!  for  reacturs  and  dds  is  a 
similar  situatWu  moat  atilittes  abeady 
recover  decof^missioning  costs  in  rates: 
utilities  reoMSize  that  those  who  ben^t 
from  die  plan  tj  should  pay  for 
decommissiorang;  and  that  the  proposed 
rule  will  imptue  a  financial  penalty  on 
utilities  and  iju|U  complicate  the  existing 
process.        ,; 

In  contrast]  ^  number  of  other 
coouaenters  (indicated  that  there  «ras  a 
need  for  ruleiiln  this  area  because  diey 
had  several  c  qncema  over  whether 
adequate  frm^  mil  be  avadaUe  for 
decommisaionfaig.  Several  eominenters 
expressed  Gonjcem  that  there  most  be  a 
clear  statement  with  regard  to  the 
responsibilit]!  lor  decomiBissioning  and 
that  utilities  should  not  be  able  to  evade 
liability  for  funding  of  decommissioning 
costs,  ia  partutular  one  commenter 
indicated  thai  a  utility  could  av(»d 
liability  for  donnunksioaing  by  forming 
"holding  contknies"  wrfiich  would 
protect  assets  jfrom  the  liability  of  a 
shutdown  reaator.  The  commenter 
indicated  tha ;  uesa  holding  companies 
could  diversil  y  into  new  ventures 
ouUide  the  8(  ape  of  Federal  and  State* 


regulation.  oouM  take  funds  the  power 
company,  and  ftas  leave  dia  electric 
utiUty  portion  of  dw  eon^^aoy  in  a 
finaneHdly  weak  oondJtfcm.  Thia 
financial^  weak  tttfl^  Bight  find  H 
very  difficidt  to  fund  dacoandssioaittg 
and  therefore  become  a  thnat  to  public 
health  and  safiety.  The  cononenter 
indicated  that  the  nde  shookl  provide 
guidelines  to  address  diese  issues 
otherwise  ratepayers  would  be  stock 
with  tida  pndilam  and  radiological 
hazards  B^  exist 

Several  cenmaaters  addressed  die 
issue  of  the  proper  rales  of  NRC  and 
State  and  Federal  ratemaking  agendea 
in  establjdiiog  funding  methods.  Some 
commenters  indicated  dut  the  ntla  as 
presented  is  satisfactory  as  kmg  as  it  is 
clear  in  allowing  otter  hivolvad  State 
and  Federal  auuorities  to  dedda  issues 
related  to  die  ratemaking  Impact  of 
decommissioning  fund  accumulation. 
The  commenters  aJso  stated  that  the 
rule  should  not  go  any  fiiirther  in 
applying  more  prescriptive  requirements 
of  pre-emptung  State  laws  and  tfiat  the 
specific  fiindfaig  medifid  should  not  be 
prescribed  by  Oe  rule  but  should  be 
determined  by  die  ratemaking 
authorities  because  they  are  in  die  best 
position  to  determfaie  the  most  efEective 
and  economic  method  to  arrive  at  the 
least  cost  option,  taking  into  account 
taxation,  accounting,  financial  and  other 
local  considerations.  One  commenter 
indicated  that  the  rale  should  explicitly 
permit  State  and  Federal  ratemaldng 
agendea  to  apply  more  stringent  fumling 
requirements.  Conunentera  imficated 
diat  I^OtCs  jnrisdictfonai  responsibility 
and  therefore  its  principal  concern 
should  be  that  decomirissioirfng  is 
carried  oat  in  a  safe  manner  and  that 
ratemaking  bodies  shoidd  have 
responsibility  for  choosing  cost-effective 
funding  metliods.  One  oonunenter 
exprcaned  concern  that  diere  may  be 
serious  juris(fictionat  problems  and 
disputes  widi  NKO*  rule  in  that  NRC  is 
seeking  to  exercise  oontnrf  over 
economic  matters  related  to 
decommissioaiag  expanse.  The 
commenter  indicated  that  the  NRC 
should  make  it  dear  adiat  functions  of 
other  ratemaking  agendes  it  intends  to 
supplant  and  how  its  regulations  will  fit 
with  existing  State  and  Federal 
regulation  of  deonmmissionfaig  coats. 
One  commenter  qoestioned  nam  NRC 
will  implement  the  nda  in  the  case  of 
licensee  whose  rate  regidator  doea  not 
allow  the  licoisee  to  recover  funds  in  its 
rates  and  set  up  a  decommtosioning 
fund 

In  response  to  these  coaiinents  it 
should  be  noted  diat  tha  Conunission's 
statutory  mandate  to  protect  the 


radidbgical  health  and  safsty  of  die 
pubUc  and  praaota  die  eanmon  defense 
and  secarityateBa  pchiG^i^  from  the 
Atonic  BnBgy  Act  ollf64.  aa  amended, 
and  the  Boscgy  Raotganiiatian  Act  of 
1974.  as  amended  In  carrying  out  its 
licensing  and  raialed  ragiJatory 
rospoBsHiiHttos  under  these  acts,  the 
NRC  haa  deteiaihied  Aat  this  regnlation 
is  needed  becaoae  &ere  is  a  significant 
radittdoa  haiard  associaleJ  with 
nondeooBBisslonad  aadsar  fsdUtieB. 
The  NRC  haa  also  detanrined  diat  die 
pubBc  henhh  mi  saJsli  can  beat  be 
protected  by  jirm— Igstliig  a  rale 
requiring  rsasonahl*  aasvaace  diat  at 
the  time  of  teradnatkM  of  operatiano 
adeqnate  fiinds  ara  avadaUe  so  diat 
decomndtsioning  can  be  eairied  out  in  a 
safe  and  daeiy  manner  and  that  lack  of 
funds  dees  not  rssnit  In  delays  diat  may 
cause  potenttal  haaldi  amd  safety 
praUcBa.  Atdiom^  dwse  Aims  do  not 
permit  dw  NRC  to  regulate  ratea  or  to 
intarfisra  widi  die  dadslons  of  State  or 
Federal  agendea  inspmtlng  dw 
ecanendca  of  nuclear  poww.  they  do 
authariaa  tha  NRC  to  take  whatever 
regulatory  actions  may  be  nscsssary  to 
protect  thi  pabdcheahh  and  sa^. 
inchwiintdBprnnBiptian  of  rales 
prescribing  attawhle  fimdiBg  medioda 
for  meeting dawii— iasinwiiig  luiti  (Sea 
Pac^'cGmt'BlBCtncit.  Staff  Emigy 
Resourcm  Ceaaemtkm  S^Davmiopaieirt 
Commisakui.  481  U&  MOt  2U-ia,  219-19 
(1983):  see  also  United t^dear 
CorponUtm  v.  finnnnn,  568  F.  Sappi. 
1220. 123»-a2  (DJLL 1982)  and  cases 
cited  therein.)  The  fact  that  dMaa 
regulatory  actions  may  have  an 
economic  impact  doea  not  mean  that 
they  lie  outside  NRCs  iurisdicdon. 

The  Commission  has  considered  the 
roles  of  the  state  PoUic  Utility 
Commissions  (PUCs)  and  the  Federal 
Energy  Regulatory  Comnrission  (RBRC). 
as  well  as  the  ^HtC,  in  estabHshing 
acceptable  methods  available  to  nodear 
power  reactor  licensees  for 
accumulating  funds  for 
decommissioning.  Each  at  these 
agnnices  has  a  r^  in  this  area.  The 
Federal  Energy  Regulatory  Commission 
has  the  responsibility  for  setting  rates 
for  the  transmission  and  sale 
(wholesale)  of  electricity  by  investor- 
owned  utilities  te  interstate  commerce 
and  astharizes  the  conditions,  rates,  and 
charges  for  ifiterconnectioas  among 
electric  irtilities.  The  salea  of  electricity 
for  which  FERC  woold  set  rates  are 
small,  oamprising  about  13  percent  of 
total  U.&  electridty  sales.  State  public 
utBty  wawnissions  have  tha 
responsibility  for  setting  rates  for  retad 
sales  of  elacMdty  to  homeowners  and 
companies  doing  business  in  their 
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states.  The  NRC  staff  has  had  contact 
with  staff  of  the  Federal  Energy 
Regulatory  Commission  iind  with  State 
agencies.  These  agencies  indicated  that 
they  recognize  the  NRC's^role  in  setting 
standards  with  respect  to'  health  and 
safety,  and,  in  particular,  that  they 
support  the  rule  as  it  was  promulgated 
with  certain  modiflcations  as  long  as  it 
is  understood  .that  states  may  choose 
among  the  fimding  alternatives  based  on 
their  specific  responsibihties  for 
protecting  the  interests  of  consumers  by 
developing  reasonable  rates  for 
providing  public  utility  services.  Under 
the  existing  statutory  scheme  the  NRC 
has  the  authority  to  require  specific 
funding  arrangements  in  order  to  protect 
public  health  and  safety  whereas  the 
other  agencies  do  not.  NRC's  rule 
amendments  permit  a  State  or  Federal 
rate  regulatory  agency  to  choose  from 
'  among  the  funding  alternatives  listed  in 
the  filial  rule  and  to  choose  levels  of 
funding  based  on  specific  considerations 
related  to  their  ratemaking 
responsibilities,  as  for  example  cost  and 
equitability  for  early  ratepayers  versus 
later  ratepayers. 

In  response  to  comments  that  there 
should  not  be  funding  requirements  for 
decommissioning  because  financial 
qualification  requirements  for 
construction  have  been  eliminated,  it  is 
NRCs  view  that  the  elimination  of 
financial  qualification  requirements 
does  not  eliminate  the  need  for 
providing  reasonable  assurance  of  funds 
for  decommissioning.  When  the  rule  on 
elimination  of  financial  qualifications 
was  proposed,  the  Commission  stated 
that  decommissioning  was  more 
properly  dealt  with  in  the  separate 
rulemaking  then  underway.  In 
promulgating  the  proposed  rule  on 
decommissioning,  Commissioner 
Bemthal  drew  a  distinction  between 
decommissioning  assurance  and  the  rule 
on  eliminating  the  financial  qualification 
review  at  the  licensing  stage.  Factors 
cited  by  the  commenters.  such  as  the 
presence  of  rate  regulators  or 
recognition  that  those  who  benefit  ferbm 
plants  should  pay  all  costs,  do  not 
provide  reasonable  assurance  in  and  of 
themselves  that  health  and  safety  will 
be  protected. 

Some  commenters  stated  that  the 
proposed  rule  would  impose  a  financial 
penalty  on  utilities  and  complicate  the 
existing  regulatory  process.  The  NRC 
staff  does  not  believe  that  this  will 
occur.  The  proposed  rule  has  the  narrow 
focus  of  protecting  public  health  and     _ 
safety  by  having  in  place  basic  minimum 
standards  for  fiuiding  methods  which 
provide  reasonable  assurance  of  funding 
for  decommissioning  in  a  safe  and 


timely  manner.  The  methods  allowed 
include  a  variety  of  methods  currently 
available  to  licensees.  As  noted  in  the 
response  to  a  comment  in  Section  C.3, 
the  proposed  rule  has  been  modified  to 
delete  internal  reserve  as  an  acceptable 
funding  method,  however,  this  is  not 
expected  to  add  significantly  to 
licensee's  burden  for  the  reasons 
discussed  in  Section  C.3.  As  noted  in 
Section  C.2  the  certification  of  funding 
levels  which  may  be  more  than  but  not 
less  than  amounts  prescribed  in  the  rule 
is  included  as  a  means  for  minimizing 
Ucensee  burden  in  compl}ring  with  the 
amended  regulations,  llie  rule,  and  the 
NRCs  implementation  of  it.  does  not 
deal  with  financial  ratemaking  issues 
such  as  rate  of  fund  collection, 
procedures  for  fimd  collection,  cost  to 
ratepayers,  taxation  effects.  equitabiHty 
between  early  and  later  ratepayers, 
accounting  procedures,  ratepayer  versus 
stockholder  considerations, 
responsiveness  to  change  6nd  other 
similar  concerns.  In  edition,  the  rule 
does  not  deal  with  costs  of  demolition  of 
nonradioactive  structures  and 
equipment  or  with  site  restoratiop  after 
termination  of  the  NRC  license.  These 
matters  are  outside  NRCs  jurisdiction 
and  are  the  responsibility  of  the  State 
FUC's  and  FERC.  As  outlined  above, 
considering  the  distinct  roles  that  the 
NRC  and  the  ratemaking  agencies  have, 
NRC  will  not  become  involved  in  the 
rate  regulation  process  as  it  related  to 
decommissioning.  Based  on  the  above 
discussion,  the  Commission  believes 
that  the  rule  is  an  equitable  means  of 
requiring  reasonable  assurance  of 
funding  for  decommissioning  without 
imposing  an  undue  burden  on  licensees. 

With  regard  to  the  specific  concern 
regarding  formation  of  holding 
companies,  the  NRC  could  condition  the 
approval  of  the  decommissioning  plan 
by  requiring  the  licensee  to  include 
sufficient  funds  in  the  establishment  of 
the  holding  company.  In  other  words, 
the  NRC  would  not  approve  the 
decommissioning  plan  unless  the 
holding  company  had  sufficient  assets  to 
meet  its  obligations  pursuant  to  the 
decommissioning  plan  in- addition  to  its 
normal  obligations.  Thus,  the  licensee 
could  not  sequester  assets  and  liabiUties 
in  a  manner  w(iich  would  defeat  the 
decommissioning  plan;  The  NRC  would 
have  sufficient  authority  under  the 
Atomic  Energy  Act  and  its  existing 
regulations  that,  if  a  utility  were  to  try  to 
reorganize  in  order  to  evade  its 
deconunissioning  obligations,  the 
Commission  would  be  able  to  take 
action  to  prevent  any  adverse  health 
and  safety  impacts. 


The  commenters  also  indicated  that 
there  must  be  a  clear  statement  with 
regard  to  the  responsibility  for  ' 
decommissioning.  The  Supplementaiy 
Information  to  the  proposed  rule  states 
that  "The  Ucensee  is  responsible  for 
completing  deconunissioning  in  a 
manner  that  protects  health  and  safety." ' 
In  addition,  the  Supplementary 
Information  and  the  text  of  the  rule 
make  clear  that  the  ticensea  must  take 
responsibility  for  planning  for 
decommissioning  by  providing  a 
reasonable  level  of  assurance  that  funds 
are  available  for  decott^ssioning  and, 
at  the  time  of  pennaneht  termination  of 
operations,  by  submitting  a 
decommissioning  plan  which  addresses 
the  choice  of  decomtnissionihg 
alternatives,  methods  to  control 
occtipational  and  public  health  and 
safety,  the  planned  final  radiation 
siuvey,  and  funding  for 
decommissioning.  These  provisions 
make  clear  that  the  licensee  has  the 
legal  responsibility  to  plan  for  and  , 
accomplish  decommissioning  of  the 
facility  by  preparing  the  property  for 
release  for  unrestricted  use  and  that  this 
responsibility  carmot  be  evaded. 

D.  Residual  Radioactivity 

Commenters  expressed  concerns 
about  the  absence  of  residual 
radioactivity  limits,  and  urged  the  NRC 
to  develop  such  levels  as  quickly  as 
possible.  Reasons  given  were  health  and 
safety  concerns,  difficulty  of  i 

decommissioning  planning,  and         ' 
commonality  of  objectives  concerning 
waste  burial  and  decommissioning 
requiring  a  deminimis  level.  Several 
commenters  made  specific  comments  on 
the  numeric  value  of  the  residual  limit 
and  how  it  should  be  chosen. 
Commenters  also  expressed  concern 
that  this  nUe  should  not  be  issued  until 
the  rule  on  residual  radioactivity  level  is 
issued  because  without  it  one  cannot 
plan  or  estimate  cost  and  entirely  satisfy 
financial  assurance  requirements. 
Commenters  also  indicated  that  the 
value  of  residual  radioactivity  limits  will 
impact  cost  for  non-power  reactors. 

The  Combiission  is  participating  in  an 
EPA  organized  interagency  working 
group'  which  is  developing  Federal 
guidance  on  acceptable  residual 
radioactivity  levels  which  would  permit 
property  to  be  released  for  unrestricted 
use.  Proposed  Federal  guidance  is 
anticipated  to  be  published  by  EPA. 
NRC  is  planning  to  implement  this 
guidance  as  soon  as  possible.  The 
selection  of  an  acceptable  level  is 
outside  the  scope  of  this  rulemaking. 
Currently,  criteria  for  residual 
contartiination  levels  do  exist  and        '  ' 


FwfaMJ  Raghter  /  Vol  53.  No.  123  /  Moad>y.  June  27.  1968  /  Rutea  Mid  Itegutotloas 


research  Aud  teat  leacton  are  being 
decomnwMMDe^  using  present  gaidance 
contained  i^{R«gaIa(<ffy  Guide  l^for 
surface  conteminatioD  plus  case-by-case 
consideratiiitas  for  direct  racBation.  As 
an  exampiel  tote  provided  such  criteria 
in  letters  tolstonford  University,  dated 
3/17/81  atid  1/21/82  providing 
"Radiation  b  iteria  for  release  of  the 
dismantled  E  tanford  Research  Reactor 
to  unrestricted  access."  The  NRC  is 
currently  dsvelopiog  interim  guidance 
with  respeajto  residual  contamination 
criteria.  Th^  cost  estimate  in  a  funding 
plan  can  be  based  on  current  criteria 
and  guidaiM  regarding  residual 
radioactivit*!  levels  for  unrestricted  use. 
The  infonn99on  in  the  staidles  by 
Battrile  Noitbwest  Laboratory  (Reb.  2 
thru  13)  and  Qak  Ridge  National 
Laboratory  tttth.  17  and  19)  on 
decommissiMihig  have  indicated  thatin 
any  reasonable  range  of  tesidoal 
radioactivity  Kmits.  the  cost  of 
decommissipfiing  is  relatively 
insensitive  la  the  radioactivity  level  and 
use  of  cost  Mta  based  on  current 
criteria  riio^ld  provide  a  reasonable 
estimate.  Even  in  situations  where  the 
residual  radioactivity  level  mi^t  have 
an  effect  on|  decommissioning  cost,  widi 
the  update  ifiovision  in  the  rule  it  is 
expected  twit  die  decommissioning  fund 
available  at  the  end  of  facility  life  will 
approximotf  iclosely  the  actual  cost  of 
decommissibhing. 

It  is  inpei^tive  that  decommissioning 
regulations  hllOCFR  Parts  30. 40.  Sa  70, 
and  72  be  isMed  at  this  time  because  it 
is  important  to  estaUish  financial 
assurance  p^favisions,  »*  well  aS  other 
decommissiQiiing  planning  provisions, 
as  soon  as  iMssibleao  that  funds  will  be 
available  to  itarry  out  deoonmissioning 
in  a  manner' which  protects  public 
healtib  and  safety.  Based  on  the  need  tar 
the  decommissioning  rule  to  supplement 
provisions  cUiently  existing  with  those 
contained  iii  the  rule  amendments,  the 
Conunissiooi  beUeves  that  the  rule  can 
and  should  ^  issued  now. 

E.  Environt 


Anum 
concerned 
not  require 
enviroimieni 


\tal  Review  Requirements 

Gommenters  were 
It  the  proposed  rale  would 
preparation  of  an. 

^ impact  statement  (EIS)  in 

connection  with  each  decommissioning 
of  a  reactor  but  would  require  only  an 
environmenUl  assessment  (EA]  unless 
the  assessm^t  showed  that  an  EIS 
should  be  poe|>ared  in  a  particular  case, 
while  other  commenters  made  specific 
comments  supporting  this  aspect  of  the«^ 
proposed  rule.  Of  the  commenters 
opposed,  several  thought  that  the 
proposed  rule  violated  the  National 
Environmei^l  PoUcy  Act.  one 
commenter  l|dt  that  there  needed  to  be 


more  SMccessfuI  experience  at 
deconunissioning  varioas  types  of 
reactors  befoio  itcoutd  be  decided  that 
an  EA  was  soffidoit.  •iM>tliw  suggested 
that  «a  EIS  should  be  prc^iared  for  major 
facilities  such  as  power  reactors  and 
fuel  fabrication  fadbtiea  but  an  EA 
would  be  apprapriata  for  smaller 
facilities,  and  one  commeater  suggested 
that  there  should  be  an  EIS  bat  tfcat 
reference  to  the  GEIS  could  be  allowed 
if  careful  study  or  testing  or  botti  at  a 
given  facility  showed  that  the  generic 
approach  was  adequate. 

A  number  of  commenters  who 
opposed  the  elimination  of  the 
requirement  for  a  site-specific  EIS 
argued  that  the  EIS  at  licensing  could 
not  adequately  estimate  impacts  in 
detail  because  much  could  change  in  the 
30  to  40  years  before  deomunissioning. 
Although  the  pn^iosed  rule  discussed 
the  fact  that  EIS's  at  licensing  should 
address  the  impacts  of 
decommissioning,  the  analysis  of  those 
impacts  at  that  tfaae  is  not  considered  to 
talce  the  place  of  evaluating 
environmental  fanpacts  at  the  time  of 
decommissioning.  At  the  time  oi 
decommissioning,  a  large  quantity  Of 
waste  must  be  handted  and  disposed  ot 
this  waste  is  essentiajly  a  result  of 
havfaig  operated.  The  NRC  action  to  be 
taken  at  the  time  of  decommissioning  is 
to  approve  an  appropriate  meftod  of    - 
handling  this  waste.  Alternative 
methods  of  handling  this  waste  will 
have  different  inqiaets  which  can  be 
systematically  assessed. 

The  Commission's  primary  reason  for 
eliminating  a  mandatory  EIS  for 
decotnmissioning  is  that  the  impacts 
have  been  considered  generically  in  a 
GEIS.  The  Commission  determined  that 
examination  of  these  impacts  and  tfieir 
cumulative  effect  on  the  environment 
and  their  integration  into  the  waste 
disposal  process  could  best  be 
examined  generically.  A  final,  updated 
GEIS  has  been  issued  (Ref.  20).  The 
GEIS  shows  that  the  di^rence  in 
impacts  among  the  basic  ahematives  for 
decommissionnig  is  small,  and  the  dose 
impact  of  decommissioning  is  small, 
whatever  alternative  is  chosen,  in 
comparison  with  the  impact  accepted 
from  40  years  of  licensed  operation.  The 
relative  impacts  are  expected  to  be 
similar  from  plant  to  plant,  so  that  a 
site-specific  EIS  wooM  result  in  the 
same  conclusions  as  the  GEIS  with 
regard  to  methods  of  decommissioning. 
Althou^  some  commenters  correctly 
point  out  that  an  EA  is  mudh  less 
detailed  in  its  assessment  of  impacts 
than  an  EIS,  if  the  impacts  for  a 
particular  plant  are  signdficantly 
different  from  those  studied  generically 


because  of  site-specific  considerations, 
the  environmental  assessment  would 
discover  those  and  lay  the  foundation 
for  the  preparation  of  an  E^  If  the 
impacts  for  a  particular  plant  are  not 
significamtly  dtfforent.  a  Finding  of  No 
Significant  fanpact  would  be  ptepared.  In 
answer  to  the  oonunent  concerning 
violatioB  of  NEPA,  the  Commission's 
rules  concerning  BA's  and  EIS's  comply 
with  case  law  and  Council  on 
Environnental  Qoality  regulations,  bi 
re^Mnse  to  the  coocem  that  decisions 
on  decoaunissioning  will  be  made 
wri^KMrt  public  input,  decommissioning 
involves  amendment  of  dte  operating 
license  and  the  NRC  rules  provide  an 
avenue  far  public  inpot  witfi  respect  to 
license  amendment. 

F.  Other  General  Commeitta 

A  number  of  comments  of  a  general 
nature,  some  of  which  were  outside  the 
scope  of  the  regulation,  were  received. 
Detailed  responses  to  individual 
comments  are  contained  in  NUREG- 
1221.  General  comments  (fiscussed 
below  hichide  questions  regarding 
applicability  of  the  regulations  to 
different  licensees  and  those  regarding 
waste  disposal. 

1.  Applicability  pf  regtdation  to 
different  Ncensees.  Some  commenters 
were  ctMKeftied  that  the  regulations  may 
have  been  drafted  with  power  reactors 
in  mind  pnd  applied  to  non-power 
reactors  without  adequate  reaUzation  or 
consideration  of  the  differences  in  the 
level  of  difficulty  in  decommissioning 
between  these  dasses  of  facilities,  lihey 
suggested  that  the  rule  should 
distinguish  between  reactor  types  and 
make  requirements  appropriate  Tor  non- 
power  reactors.  One  conunenter  painted 
out  diat  the  costs  of  decommissioning 
research  reactors  are  considerably  less 
than  those  for  power  reactors  and  also 
that  there  was  considerable  experience 
in  decommissioning  researdi  reactors 
and  that  there  were  no  uncertainties. 
Another  conunenter  indicated  that 
adequate  budgets  were  difficult  to 
obtain,  that  the  "existence  of  research 
reactors  at  uniwsities  hangs  on  a  thin 
thread."  and  that  the  burden  of 
additional  requirements  could  cause 
these  threads  to  be  cut  One  commenter 
suggested  that  the  healdi  and  safety  of 
the  public  is  better  protected  if  research 
reactors  are  operathig  and  effective 
rather  than  to  have  them  shut  down  <a 
made  ineffective  and  that  additional 
rules  which  result  in  "nonproductive" 
work  and  costs  take  resources  needed 
for  effective  researdi  centers. 

In  response,  it  should  be  noted  that 
the  Commission  has  not  drafted  the  rule 
amendments  for  power  reactors  and 
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then  applied  it  to-  non-power  reactors 
witiiout  taking  into  consideration  the 
differences,  lihe  data  base  included  a 
contractor  study  addressing  the 
technology,  safety,  and  costs  of 
decommissioning  research  and  test 
reactors  [Ref.  4).  The  comments 
concerning  lower  costs,  more       . 
experience,  fewer  hazards,  and  open- 
ended  operating  life  are  true,  however, 
these  factors  have  been  considered.  The 
rule  does  distinguish  between  power 
and  non-power  reactors  in  the  methods 
allowed  for  financial  assurance.  The 
methods  allowed  for  non-power  reactors 
are  the  same  as  for  materials  licensees 
and  require  commitment  or  guarantee  at 
startup  of  the  total  amount  of  funds  .T-i:.-> 
needed  for  decommissioning,  whereas 
power  reactw  licensees  have  the  cation 
of  building  up  the  fund  over  facility  Ufe. 
As  a  means  of  minimizing  the  burden. 
Federal  or  State  government  licensees 
may  provide  a  statement  of  intent 
indicating  that  funds  for 
decommissioning  will  be  obtained  when 
necessary.  The  burden  of  providing 
financial  assurance  in  the  case  of 
private  non-power  reactors  is 
unavoidably  greater,  but  will  be  in  line 
with  the  projected  costs  for  the 
particular  reactor.  The  remailcs  of  the 
commenter  omcemed  about  existence 
of  research  reactors  hanging  on  a  thin 
thread,  in  fact  support  the  conclusion 
that  financial  assurance  is  needed  in  the 
case  of  research  reactors. 

In  regard  to  decommissioning  plans, 
non-power  reactors  were  never 
exempted  from  submitting 
"dismantlement  plans."  The  rule  sets  out 
the  contents  of  decommissioning  plans 
with  no  distinction  for  classes  of 
reactors.  However,  the  level  of  effort  in 
developing  plans  and  in  the  amount  of 
material  submitted  will  vary  in  practice 
commensurate  with  the  level  of  effort 
required  for  the  decommissioning,  llie 
Commission  has  attempted  to  minimize 
the  burden  of  complying  with  these  rules 
to  the  extent  possible. 

2.  Waste  disposal  considerations 
related  to  decommissioning.  A  number 
of  commenters  Indicated  that  NRC  must 
carefully  study  wastes  resulting  from 
decommissioning  and  provide  proper 
classification  of  these  wastes. 
Commenters  stated  that 
decommissioning  standards  should 
include  dear  definitions  of  high-level    . 
(including  spent  fuel),  low-level  and 
"intermediate  level"  wastes  and 
consideration  should  be  given  to  meatu 
of  transport  and  proper  disposal  for 
different  types  of  decommissioning 
wastes  so  ^at  wastes  are  not  placed 
,  into  burial  grounds  for  which  they  are 
not  suited.  Also,  consideration  should  be 


given  to  availability  of  disposal  capacity 
for  the  different  classes  of 
decommissioning  wastes.  In  particular, 
long  lived  activation  products,  such  as 
Ni-5S  or  Nb-94i  should  not  be  classified 
as  low-level  waste  nor  buried  at  LLW 
disposal  sites.  Commenters  suggested 
that  long  lived  wastes  and  wastes 
containing  intense  emitters  be  classified 
as  hi^  tevel  waste.  Also  "intermediate 
level"  wastes  containing  long  liv^d 
isot(^>es  should  not  be  buried  in  low- 
level  waste  disposal  sites.  Concern  was 
expressed  by  four  commenters  ttiat 
without  availability  of  disposal  capacity 
there  could  be  problems  with  carrying 
out  decommissioning,  in  particular  lack 
of  high-level  waste  sites  could  cause 
problems. 

In  response  to  these  comments  it      ^  ^ 
should  be  noted  that  criteria  for  wastes 
needingf  to  be  disposed  of  at  the  time  of 
decommissioning  are  contained  in 
existing  regulations  and  are  beyond  the 
scope  of  this  rulemaking  action. 
Disposal  of  spent  fuel  will  be  via 
geologic  repository  pursuant  to 
requirements  set  forth  in  NRC's 
regulation  10  CFR  Part  ea  Disposal  of 
lo)v-level  wastes  is  covered  under 
NRC's  regulation  10  CFR  Rartfil. 
Because  low-level  wastes  cover  a  wide 
range  in  radionuclide  types  and 
activities.  10  CFR  Part  61  includes  a 
waste  classification  system  that 
establishes  three  classes  of  waste 
generally  suitable  for  near-surface 
disposal:  Class  A,  Class  B.  and  Class  C. 
This  classification  system  provides  for 
successively  stricter  disposal 
requirements  so  that  the  potential  risks 
fi'om  disposal  of  each  class  of  waste  are 
essentially  equivalent  to  one  another.  In 
partisular,  the  classification  system 
limits  to  safe  levels  the  concentrations 
of  both  short-  and  long-lived 
radionuclides  of  concern  to  low-level 
waste  disposal.  The  radionuclides 
considered  in  the  waste  classification 
system  of  10  CFR  Part  61  indude  long- 
lived  activation  products  such  as  Ni-50 
or  Nb'e4,  as  well  as"intense  emitters" 
such  as  Co-60. 

Wastes  exceeding  Class  C  limits  are 
considered  to  be  not  generally  suitable 
for  near-surface  disposal  and  those 
small  quantities  currentiy  being 
generated  are  being  safely  stored 
pending  development  of  disposal 
capacity.  The  Low-Level  Radioactive 
Waste  PoUcy  Amendments  Act  of  1985 
(Pub.  L  99-240.  approved  January  15. 
lose.  99  Stat  1842)  provides  that 
disposal  of  wastes  exceeding  Class  C 
concentrations  is  the  responsibility  of 
the  Federal  government  Tliese  wastes 
may  be  considered  to  basically 


correspond  to  the  "intermediate-waste" 
designation  suggested  by  commenters. 

Aa  far  as  decommissioning  wastes  are 
concerned,  technical  studies  coupled 
with  practical  experience  from 
decommissioning  of  small  reactor  units 
indicate  that  wastes  from  futiu« 
decommissionings  of  large  power 
reactors  will  have  very  similar  physical 
and  radiological  characteristics  to  (hose 
currently  being  generated  tota  reactdr 
operations;  Two  of  the  studies 
performed  by  NRC  include  NUREG/CR- 
013a  Addendum  3.  (Ref.  2)  and  NUREQ/ 
CR^Tl  Addendum  2.  (Ref.  3)  which 
spedfically  address  clasUfication  of 
wastes  from  decommisiBiioning  large 
pressurised  water  reactor  (PWR)  and 
large  boiling  water  xeactor  (B  WR) 
nuclear  pdwef'stations.  These  studies 
indicate  thtit'the  classificiatioh  of  low- 
leVeldecommiisSioining  vvastes  from 
power  reactors  will  be  roughly  as 
follows: 


Waste  dass 

PWR 
(vohane 
percenQ 

BWR 
(volume 
percent) 

A.    ..: ; 

B.. „.... 

C.„ ._. 

Above  C .„. 

96.0 
1.2 
0.1 
0.7 

97.5 
2.0 
0.3 
0.2 

As  shown,  the  great  ma|ority  of  the 
waste  volume  from  decommissioning 
will  be  dassified  as  Class  A  waste. 
Only  a  small  fraction  of  the  wastes  will 
exceed  Class  C  limits. 

Transportation  of  decommissioning 
wastes  will  involve  no  additional 
technical  considerations  beyond  those 
for  transportation  of  existing  radioactive 
material  Existing  regulations  covering 
transportation  of  radioactive  material 
are  covered  under  NRC  regulations  in  10 
CFR  Parts  2a  71,  and  731  and 
Department  of  Transportation 
regulations  in  49  CFR  Parts  17&-180. 

Disposal  capadty  for  Class  A.  Class 
B,  and  Class  C  wastes  currently  exists. 
Development  of  new  disposal  capacity 
iuider  the  State  compacting  process  is 
covered  imder  the  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  referenced  above.  This  Ad  provides 
for  incentives  for  development  of  such 
capadty,- as  well  as  penalties  for  failure 
to  develop  such  capadty.  NRC  staff 
expects  that  Congress  will  provide 
guidance  for  development  of  disposal ' 
capadty  for  wastes  exceeding  Class  C 
concentrations.  For  spent  fiiel  whidi 
although  not  induded  as  a 
decommissioning  activity  could 
nevertheless  impad  on  the 
decommissioning  schedtile.  a  detailed 
schedule  for  development  of  monitored 
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retrievable  Morage  and  geologic 
disposal  cabidty  is  provided  in  the 
Nuclear  Wirte  Policy  Act  of  1982. 

Licenseesl  will  have  to  assess  the  , 
situation  with  regard  to  waste  disposal 
as  part  of  the  decommissioning  plan 
which  they  submit  according  to  the 
reqoiremenW  of  10  CJPfii  30.30, 40.42, 
50.82. 70.38ibd  72;3&  In  addition,  tiie 
rule  amendments  require  that  at  or 
about  five  years  prior  to  the  projected 
end  of  operation,  each  reactor  licensee 
submit  a  pre^minary  decommissioning 
plan  contaiilfag  a  cost  estimate  for 
deconunfssip  i^ng  ^nd  an  up-to-date 
assessment  it  f  the  actioiu  necessary  for  - 
decommissit^ing.  the  Supplementary 
Infonnation[(lf  the  proposed  rule 
indicated  that  this  requirement  would 
assure  that  j^jmsideration  be  given  to 
rrieVant.  upifo-date  information  which 
could  be  imJKirtant  to  adequate  planning 
and  funding  |or  decommissioning  well 
before  decoji|missioning  actually  begins. 
These  consioerations  include  an 
assessinent  n^he  current  waste 
disposal  conations.  If  for  any  reason 
disposal  caii^city  for  decommissioning 
wastes  were  unavailable,  there  are 
provisions  iaj  §  50.82  to  allow  delay  in 
completion  of  decommissioning  which 
would  pennjt  temporary  safe  storage  of 
decommissiptiing  waste.  In  addition, 
i  50.82  contains  requirements  to  ensure 
that  adequate  funding  is  available  for 
coapletioQ  M  delayed  ilecommissioning. 

The  SuppUmentafy  Infonnatiota  to  die 
proposed  nU4  indicated  that  the  DECON 
decommissioning  alternative  assumes 
availability  oi  capacity  to  dispose  of 
waste.  Alternative  methods  of 
decommissiehing  are  available  including 
delay  in  completion  of  decommissioning 
during  which  time  there  can  be  storage 
of  wastes.  D|alay  in  decommissioning 
can  result  inj  k  reduction  of  occupational  ■ 
dose  and  wd^te  volume  due  to 
radioactive  d^cay. 


PIRG,etal.,| 
Docket  No. 


etition  for  Rulemaking, 


On  July  5,  fl977.  as  supplemented 
October  7. 19p,  and  January  3, 1978  the 
Public  Inter^^t  Research  Group  (PIRG). 
Arizonans  (6t  Safe  Energy.  Citizens 
United  AgaifiBt  Radioactive  , 
Environment  Community  Action   . 
Research  Grpup,  Critical  Mass  Energy 
Project.  EnvlBonmental  Action 
Foundation.  iJ^nvironmental  Action,  Inc., 
New  Mexicd^blic  Interest  Research 
Group,  Newlyork  Public  Interest 
Research  Group,  North  Anna 
Environments!  Coalition,  Texas  Public 
Interest  Res^^rch  Group,  and  National 
Consumer  LkW  Center  Energy  Project 
(hereinafter  jthe  "peti'tioners"). 
petitioned  dk  Commission  to  initiate 
rulemaking  I  a  promulgate  regulations  for ' 


nuclear  power  plant  decommisiioning 
which  would  require  plant  operators  to 
post  bonds,  to  be  held  in  escrow,  to 
ensure  that  funds  would  be  available  for 
proper  and  adequate  isolation  of 
radioactive  material  upon  eadi  plant's    . 
decommissioning. 

On  June  22. 1979,  the  Commission 
published  in  the  Federal  Register  (44  FR 
36523)  a  partial  deidal  oS  Ibe  pc^tioners' 
request  In  this  notice  Ate  Commission 
specifically  deAied  yie  petitioners' 
request  to  immediately  initiate  - 
rulemaking  to  implement  a  specific 
decommissioning  fundulg  plan  that 
would  require  nuclear  pevirer  plant 
operators  to  post  surety  bonds  to  cover 
decommissioning  costs.  The 
Commission  granted  the  petitioners' 
reqiiest  to  reconsider  the  adequacy  of  its 
regulations  on  decommissioning.  "Hie 
Commission  indicated  that  other  issues 
and  funding  alternatives  raised  by  the 
petitioners  would  be  considered  within 
the  context  of  the  NRC  decommissioning 
rulemaking  proceedings. 

In  addition  to  stuety  bonds,  the 
petitioners  advanced  two  other  options 
to  finance  nudear  power  reactor 
decommissioning:  (1)  Funds  in  an 
amount  sufficient  to  pay  for  projected 
decommissioning  would  be  set  aside  in 
an  escrow  account  before  commencing 
reactor  operatioBS.  and  (2)  funds  would 
be  accumulatiid  in  a  sbildng  fund  during 
the  life  of  Ae  plant  rappleraented  by  a 
surety  arrangement  as  necessary  to 
allow  for  the  risk  of  a  licensed  utility 
going  bankrupt  before  the  sinking  fund 
had  accumulated  sufficient  funds.  The 
petitioners  indicated  that  the 
requirements  should  apply  to  existing 
licensees  as  well  as  future  licensees. 
The  petitioners  also  raised  the  issue  of 
the  Commission's  Jurisdiction  to  regulate 
the  arrangements  for  decommissioning. 
The  original  petitioners  joined  by  others, 
submitted  comments  in  response  to  the 
Federal  Register  notice  (44  ¥R  36523, 
June  22, 1979).  These  comments  were 
received  on  November  21. 1979.  The 
comments  discussed  NRCs  jurisdiction 
to  promulgate  rules  mandating  specific 
requirements  covering  decommissioning 
costs,  the  need  for  NRC  to  establish  a 
rule  requiring  its  licensees  to  make 
specific  financial  plans  to  meet 
decommissioning  costs,  surety  bonds  as 
a  supplementary  option,  and  the 
disadvantage  of  unfunded  elternatives. 

The  PIRG  petition  and  the  petitioners' 
supplementary  comments  were 
considered  in  the  development  of  this 
rule.  The  Commission  agrees  that  Us 
regdations  should  be  amended  to 
require  that  licensees  plan  for . 
decommissioning  and  provide 
reasonable  assurance  that  funds  will-be  • 


available  to  cover  decommissioning 
costs  when  needed.  For  reasons 
discussed  in  the  previous  sections,  the 
Commission  does  not  believe  it  is 
necessary,  or  desirable,  to  require  a 
specific  financial  method  for  collecting 
decommissioning  fimds  beyond  the 
listing  in  Uie  modified  proposed  rule. 
The  amendments  require  licensees  to 
si^ndt  a  report  indicating  the  level  of 
funding  and  ttie  fonding  method  for 
assuring  &at  funds  will  be  available  for 
decommissioning.  Acceptable  methods 
are  indicated  in  the  amendments.  This 
procedure  covers  all  applicants  for 
operating  Ucenses  and  existing  licensees 
under  Part  sa  to  the  extent  that  the 
petitioners  would  require  promulgation   ' 
of  a  specific  method  for  financing  power 
reactor  decommissioning,  the  petition  is 
denied.  To  the  extent  that  the  proposed 
amendments  would  allow  consideration 
of  the  petitioners'  suggested  financing 
methods,  including  surety  bonds  if  they 
are  available,  the  petition  is  granted. 
This  action  completes  NRC 
consideration  of  the  issues  raised  in 
PRM-50-22. 

Rofoifmces 

1.  Plan  for  Reevaluation  of  NRC  Policy  on 
DeamuaiiBituUng  of  Nuclear  Facilities, 
NURBG-OS36,  Revision  1,  U.S.  Nuclear 
Regulator  Gonunisaiaii,  Deceint)er  1978,  and 
Supplement  1.  July  18M,  and  Supplement  2, 
March  1961. 

2.  RJ.  Smith.  G.).  Konzek.  and  WE. 
Kennedy,  )r..  Technology,  Safety,  and  Costs 
of  Decommissioning  a  Reference  Pressurized 
Water  Reactor  Power  Station,  NUREG/Ol- 
0130,  Prepared  by  Radfic  Northwest 
Laboratoiy  for  the  U.8.  Nudear  Regulatory 
Commission.  June  1978,  Addendum  1,  August 
1979,  Addendum  2,  July  1983,  Addendum  3, 
September  1984,  and  Addendum  4  (To  Be 
Published). 

3.  Hi).  Oak  et  aL,  Technology,  Safety,  and 
Costs  of  Decommissioning  a  Reference 
Boiling  Water  RetKtor  Power  Station, . 
NUREG/CR-0672,  Prepared  by  Padfic 
Northwest  Laboratoiy  for  the  VS.  Nuclear 
Regulatory  Commission.  June  1880, 
Addendum  1,  July  1983,  Addendum  2. 
September  1984,  and  Addendum  3  (To  Be 
Published). 

4.  G.J.  konzek.  Technology,  Safety,  and 
Costs  of  Decommissioning  Reference  Nuclear 
Research  and  Test  Reactors,  NUREG/CR- 
1758,  prepared  by  Padfic  Northwest 
Lalxiratory  for  the  U.S.  Nudear  Regulatory 
Commission,  Februaiy  1982.  and  Addendum. 
July  1983. 

5.  Norm  G.  Wittenbrodc  et  al..  Technology, 
Safety,  and  Costs  of  Decommissioning  Light 
Water  Reactors  at  a  Multiple  Reactor 
Station,  NUREG/CR-175S.  prepared  by 
Padfic  Northwest  Laboratory  for  the  U.S. 
Nudear  Regulatory  bommission,  January 
1982.' 

8.  Emmett  B.  Moore.  Jr.,  Facilitation  of 
Decommissioning  of  Light  Water  Reactors, 
NUREG/CR-0569,  Padfic  Northwest 
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Laboratory  lor  \JJ&.  NHclear  Regulatory 
Conunistioa.  DaonilMr  1979. 

7.  E3.  Mwphy.  TmAnalagy.  Safety,  and 
Costa  ofDeeoaunhmkuUng  Refiemtce  Light 
Water  Reactoa  FoUowing  Accidents, 
NUREG/CR-2e0t  PrafMrad  by  Pacific 
Nortbweat  Laboratoiy  for  the  XiS.  Nuclear 
Regulatoty  Coramission.  November  1962. 

9. 1C|.  Schneider  and  CE.  {enkiiu, 
Tec/mohgy,  Safety,  and  Coeta  of 
Decoaimiaaioning  a  Reference  Nuclear  Fuel 
Reprocessing  Plant.  NUREG-027ai  Prepared 
by  Pacific  Notthwett  Laboratory  for  US. 
Nudear  Regulatory  Commission.  October 
1977. 

9.  H.R.  Qder  and  D£.  Blahnik,  Technology. 
Safety,  and  Costs  of  Decommissioning  a 
Reference  Uranium  Fuel  Fabrication  Plant, 
NUREG/CR-1286.  Pacific  NOTthwest 
Labontoiy  tor  U.&  Nuclear  Regulatory 
Commission,  October  1980L 

la  HJL  Elder,  Technology,  Safety,  and 
Costs  of  Decommissioning  a  Reference 
Uranium  Hexafluon'de  Conversion  Plant, 
NlJREG/CR-1757.  Prepared  by  Pacific  j 

Northwest  Laboratory  for  U3.  Nuclear 
Regulatory  Commissioa  October  1981. 

11.  CB.  leidcins.  RS.  Murphy,  and  K.]. 
Schneider.  Technology.  Safety,  and  Costs  of 
Decommissioning  a  Inference  Small  Mixed 
Oxide  Fuel  Fabrication  Plant,  NUREG/CR- 
0129.  Prepared  by  Pacific  Northwest 
Laboratory  for  U.S.  Nuclear  Regulatory 
Commission.  February  1979. 

12.  E&  Muphy.  Technt^ogy,  Safety,  and 
Costs  of  Dacommissioning  Reference  Nbn- 
Fuel-Cycle  Nuclear  Facilities.'WJtlEGfCR- 
1754.  Pre|>ared  by  Pacific  Northwest 
Laboratoiy  for  U.S.  Nuclear  Regulatory 
Commission.  February  1981. 

13.  ]J).  Lndwick  and  RK  Moore,  1 
Technology,  Safety  and  Costs  of 
Decommissioning  Reference  Independent 
Spent  Fuel  Storage  Installations.  NUREC/ 
CR-2210.  Prepared  by  Pacific  Northwest 
Laboratory  for  the  U.S.  Nuclear  Regulatory 
Commission.  January  19B4. 

14.  Robert  S.  Wood,  Assuring  the 
Availability  of  Funds  for  Decommissioning 
Nuclear  Facilities  Draft  Report,  NUREG- 
05B4.  Revision  3.  U.S.  Nuclear  Regulatory 
Commission.  March  1983. 

15.  Financing  Strategies  For  Nuclear  Power 
Plant  Decommissioaing.  NUREC/CR-1481, 
Prepared  by  Temple.  Baiier.  and  Sloan.  Inc.. 
for  the  New  England  Conference  of  Public 
Utilities  Commissioners.  Inc..  for  U.S.  Nuclear 
Regulatory  Commission,  July  1960. 

16.  P.  L  Chemick  et  aU  Design.  Costs  and 
Acceptability  of  an  Electric  Utility  Pool  for 
Assuring  the  Adequacy  of  Funds  for  Nuclear 
Power  Plant  Decommissioning  Expense: 
NUREG/CR-2370.  Prepared  by  Analysis  and 
Inference.  Inc..  for  U.S.  Nuclear  Regulatory 
Commission,  December  1961 .  | 

17.  C.  F.  Hoioway  and ).  Witherspoon, 
Monitoring  for  Compliance  with 
Decommissioning  Termination  Survey 
Criteria,  NUREG/CR-20e2.  Prepared  by  Oak 
Ridge  National  Laboratory  for  the  U.S. 
Nuclear  Regulatory  Commission, -fune  1981. 

18.  |. }.  Siegel.  Utility  Financial  Stability 
and  the  A  voilability  of  Funds  for 
Decommissioning.  NUREG/CR-3699. 
Prepared  by  Engineering  and  Economics 

.  Rescareh.  Inc.,  for  the  U.S.  Nuclear 


Regulatory  Commiaelon.  September  1964  and 
SuppfeoMol  1.  (To  Be  PubUalwd). 

19. ).  P.  Witharapooa.  Tachaolagy  and  Cast 
of  Tannination  Surveyt  Asaodalad  With 
Decommissioaing  of  NtidearFadlitiee. 
NUREC/CR-Z241.  Prepared  by  Oak  Ridge 
Nationa]  Laboratory  for  U.S.  Nudear 
Regulatoiy  Commission.  January  1962. 

20.  Drtift  Generic  Ennromneatal  Impact 
Statement  on  Decommiasiming  Nuclear 
Facihtiea,  US.  Nuclear  Hegolatory 
CoauBlMloa.  NURBG-0688k  January  1981,  and 
Final  Generic  Environmental  Impact 
Statement  on  Decoauniasioaing  Nuclear 
Facilities,  US.  Nudear  Regulatory 
Commission.  NUREG-OSes.  (To  Be 
Published). 

21.  H.  K.  Elder,  Technology.  Safety  and 
Coeta  of  Deoommisaioaing  Reference  Nuclear 
Fuel  Cycle  and  Nm-fiiel  Cycle  Podlltiea 
Following  Poatalated  Aoddenta,  NUREG/ 
CR-8293.  Prepared  kry  Padfic  Northwest 
Laboratoiy  for  tha  U.S.  Nuclear  Regulatory 
Conunisaion.  May  1985. 

22.  H.  K.  Elder,  Technology.  Safety  and 
Costs  of  Decommissioning  Reference  Nuclear 
Fuel  Cycle  Facilities,  NUREG/CR-4519, 
Prepared  by  Padfic  Northwest  Laboratory  for 
the  U.S.  Nuclear  Regulatory  Commission. 
Mayl9e& 

23.  J.  C  Evans  et  aL,  Loag-Lived  Activation 
Products  in  Reactor  Materials,  NUREG/CR- 
3474,  Prepared  by  Padfic  Northwest 
Laboratory  for  the  U.S.  Nuclear  Regulatory 
Commission,  August  1984. 

24  K.  H.  Ab^  et  al..  Residual  Radionuclide 
Contamination  Within  aitd  Around 
Commercial  Nuclear  Power  Planta,  NUREG/ 
CR-4288.  Prepared  by  Pacific  Northwest 
Laboratory  for  the  XiS.  Noclaar  Regulatoiy 
Commission.  February  1986. 

23.  T.  &  LaGuardia  and  J.  F.  Risley. 
Identification  and  Evaluation  of  Facilitation 
Techniquea  for  Decommissioning  Light 
Water  Power  Reactors,  NUREG/CR-3S87, 
Prepared  by  HjG  Engineering,  Inc.  for  the 
U.S.  Nuclear  Regulatory  Commission,  June 

198a 

26.  Summary,  Analysis,  and  Response  to 
Public  Comments  on  Proposed  Amendments 
on  Decommissioning  Criteria  for  Nuclear 
Facilities,  NUREG-1Z21,  U.S.  Nudear 
Regulatory  Commission.  (To  Be  Published). 

27.  Report  on  Waste  Buried  Charges. 
NUREG-1307,  U.S.  Nudear  Regulatory 
CommiMion,  (To  Be  Published). 

Draft  copies  of  reference  Items  18. 20, 
26.  and  27  and  of  Addendum  4  of 
Reference  2  and  Addendum  3  of 
Reference  3  are  available  for  inspection 
and/or  copying  for  a  fee  in  tlie  NRC 
Public  Document  Room.  1717  H  Street 
NW..  Washington,  DC  20555.  These 
items  are  to  be  published  in  the  near 
future  as  NUREGs.  After  publicatioa 
these  items  will  also  be  made  available 
through  the  U.S.  Government  Printing 
Office  and  the  National  Technical 
Information  S«^ce. 

Copies  of  all  odier  referenced 
documents  may  be  purchased  through 
the  U.S.  Government  Printing  Office  by 
calling  (202)  275-2060  or  by  writing  to 
the  U.S.  Government  Printing  Office. 


P.O.  Box  37062.  Washingtim.  DC  20013- 
7062.  Copies  may  also  be  purchased 
from  the  National  Technical  lofonnation 
Service,  U.S.  Department  of  Commerce. 
5285  Port  Royal  Road.  SpringneUL  VA 
22161.  A  copy  is  availaUa  iot  inspection 
or  copying  for  a  fee  in  the  NRC  Public 
Document  Room.  1717  H  Street  NWn 
Washington  DC  20555. 

Enviroamental  Impact  Statement: 
Availability 

As  reqtured  by  the  National 
Environmental  Policy  Act  of  1966,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  Part  51.  the  NRC 
has  prepared  a  final  generic 
environmental  impact  statement  on  the 
decommissioning  of  nuclear  facilities. 

A  draft  of  the  final  generic 
enviroimiental  impact  statement 
(FGEIS)  is  available  for  inspection  and/ 
or  copying  for  a  foe  in  the  NRC  Public 
Document  Room.  1717  H  Street  NW., 
Washington.  DC  20S55.  The  FGEIS  is  to 
be  published  in  the  near  future  as  a 
NUREG.  After  publication,  the  FGEIS 
will  also  be  available  by  purchase  from 
the  U.S.  Govemmmt  Printing  Office  by 
calling  (202)  275-2060  or  by  writing  to 
the  U.S.  Government  Printing  Office. 
P.O.  Box  370S2,  Washington.  DC  20013- 
7082.  Copies  may  also  be  purchased 
from  the  National  Technical  Information 
Service.  U.S.  Department  of  (Commerce, 
5285  Port  Royal  Road.  Springfield.  VA 
22161. 

Paperworic  Reduction  Act  Statement 

This  final  nde  amends  information 
coQection  requirements  that  are  subject 
to  the  Paperwod(  Reduction  Act  of  1980 
(44  U.S.C  3501  at  seq.).  These 
requirements  were  approved  by  the 
Ofnce  of  Management  and  Budget  imder 
approval  numbers:  Part  30-3150-0017;^ 
Part  40-3150-0020:  Part  50-3150-0011: 
Part  70-3150-0009;  and  Part  72-3150- 
0132. 

Regidatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room.  1717  H 
Street  NW..  Washington.  DC.  Single 
copies  of  the  analysis  may  be  obtained 
frtMn  C  Feldman,  or  F.  Caidile.  Office  of 
Nuclear  Regulatmy  Research.  U.S. 
Nuclear  Regulatoiy  Commission, 
Washington.  DC  20555.  telephone  (301) 
492-3883. 
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RagulatoryjflcxibUity  Analysis  ■ 
As  reauii^M  by  the  Regulatory 
FlexibUily  Act  of  1960, 5tJ.S.a  e05(bj. 
the  NRQ  h^l  carefully  considered  the 
effect  on  sipiali  entities  in  developing  the 
final  rule  and  has  attempted  to  tier  the 
requirements  to  reduce  the  impact  on 
small  entitle  to  the  extent  pouible 
while  adeij(iiately  protecting  healtii  Mtd 
safety.       I ' 

Based  oq  the  information  available,  it 
is  not  expeded  that  diis  rule  will  have  a 
significant  economic  impact  m  a 
substantial  humber  of  smaU  entities.  The 
rule  broadly  affects  all  Commission 
applicants  find  licensees  and,  because 
A^emcnt  States  will  be  required  to 
maintain  celnpatibility  with  die 
proposed  cUanges,  t)ie  rule  also  affects 
AgreemeniStafe  applicants  and 
licensees.  Tpere  are  approximately  9,000 
Commist^  ttcenses.  iWhich  indude 
about  5,200  byproduct  material  licenses 
under  Part^  80  through  34, 2.500  medical , 
licenses  unqer  Part  35, 400  source 
material  licenses  under  Part  4a  200 
productionmnd  utilization  licenses 
(including  itoroxinatriy^applicatiocis 
in  various  sjages  of  review)  under  Part 
50. 700  speoaL  nuclear  oMterialliceinee 
under  Partm  and  1  license  and 
approxima^Iy  5  potential  applicants 
under  Part  fz.  Between  ItXXn  and  124XK> 
Agreement  [States'  licensees  are  also 
affected,    i  i 

The  Comfe  tission  estimates  that 
appiroximaii  ly  40  percent  of  its  licensees 
are  considqi  ed  unaH  entities  under  the 
recently  aMpted  NRC  size  standards  (51 
FR  50241:  December  9, 1965).  The  NRG 
size  standarps  for  entities  to  be 
considered 


follows: 

•  For  mi 
of  $3.5  mill] 

•  Forpri 
annual M 

•  For  Stii 
institutions 


I  small  businesses  are  as 


licensees,  annual  billings 
n  or  less 

te  practice  physicians, 
of  $1  million  or  less 
or  public  education 
e  institution  is  supported 
by  a  |uriscBG|tion  with  a  population  of 
50.000  or  les* 

•  For  otne  r  educational  institutions, 
the  institutacjn  has  500  or  fewer 
employees.! ' 

Licensees  ibder  10  GFR  Parts  50  and  72 
are  not  conudered  small  entities. 

All  licen^^  including  small  entities 
will  be  reqt)fe<ed  to  keep  records 
important  tO>  decommissioning.  In 
general,  for  small  iicensees,  such 
recordkeep|ikg  is  "good  practice"  and 
should  not  <:|>nstitute  a  significant  - 
change  in<^ratlon.  Generally,  keeping 
records  impi^rtant  to  decommissioning 
reduces  both  the  costs  and  health  and 
safety  impants  of  decommissioning  and 
can  also  result  in  savings  in  doses  or 
costs  during  operation.  Costs  of 


recordke^ing  would  tend  to  be  <.  • 
recouped  either  in  operation  or  at 
deconunissianing. 

The  changes  contained  in  this  rule  at 
the  time  of  termination  of  license  affect 
few  small  entities.  These  changes  ' 
consist  primarily  of  specifying  in  more 
detail  contents  of  decomnrissioning  ■ 
plans,  presently  caltod 
"decontapinatioo  plans'*  in  10  CFR 
Parts  30. 4a  and  7a  Although  more 
detailed  plans  may  be  ifeqi^red  tfian 
have  been  considered  acc^Mable  m  die 
past  there  will  also  be  a  reduction  in 
administrative  effrat  because  dtere  will 
he  less  unceolainty  as  to  what  is 
expected.  Overall,  these  changes  are  not 
expected  to  have  a  significant  impact 

The  most  significant  impact  of  mis 
rule  on  licensees  is  likely  to  result  from . 
the  financial  assurance  requirements.  A 
cost  estimate  for  decommissioning  and  a 
method  of  providing  assurance  of  funds 
for  decommissionii^'will  be  required  of 
roughly  830  Commission  licensees  of 
which  few  if  any  wHl  be  small  entities. 
Rou^Uy  another  660  Commission 
licensees  including  about  280  Small 
entities  will  have  tiie  optiOnx>f  providing, 
financial  assurance  in  a  prescribed  ' 
anunmt  and  submitting  a  o^rttffcation  to 
that  effect  or  submitting  a  funding  plan 
ti>  suppptt  a  Idwer  amotmt  A  similar 
number  of  Agreement  State  licensees 
would  also  be  affected.  Thbse  smaU 
entities  affected  wouk!  be  almost 
exchisively  industrial  iicensees.  Because 
the  historical  information  indicates  that 
small  indusbial  Uosnsees  are  die  most 
likely  to  default  it  is  particulariy 
important  that  financial  assurance  be 
provided  by  these  licensees.  The  rule 
allows  as  mudi  flexttiBity  as  possible  to 
licensees  foi^  providing  financial 
assurance,  in  order  to  reduce  the  impact. 
Also,,  the  economic  impact  of  making 
cost  estimates  can  be  reduced  by  using 
the  data  base  which  has  been 
developed. 

The  cost  of  this  requirement  depends 
on  the  method  used.  A  Surety  or 
insurance  method  is  likely  to  be  used  by 
small  entities;  it  is  estimated  to  cost 
approximately  1  to  2%  of  the  face  value, 
or  1  to  2%  of  decommissioning  costs 
annually,  plus  the  administtative  cost  of 
either  developing  a  cost  estimate  and 
reporting  on  the  funding  methods  to 
NRC  or  of  making  a  certification.  The 
cost  of  a  sorety  using  die  (>rescribed  - 
amounts  proposed  in  the  ftile  would  thus 
beindierangeof$S00-$ia000peryear.  ' 
For  a  few  small  entities  affected  this 
would  be  a  significant  economic  impact 
however,  these  cases  would  present  the 
highest  risk  of  default 

A  more  detailed  analysis  of  impacts  to 
small  entities  is  included  in  the 
Regulatory  Analysis. 


Backfit  Analysis  - 

.    The  Commission  has  determined,  on 
the  basis  of  the  record  in  this 
rulemakihg,  that  the  badcfits  vvhich  will 
be  imposed  as  a  result  of  this  rule  are 
necessary  to  ensure  the  adequate 
protection  of  public  health  and  safety. 
Therefore,  under  section  (a)(3)  of  the 
bacldit  rule,  10  GFR  50.106,  neiUier  a 
backfit  analysis  nor  application  of  die 
backfit  rule's  cost-ben^t  standards  is 
required  for  dus  rule.  The  legulatoiy 
analysis  of  these  amendments 
constitutes  the  documented  evaluation 
required  by  section  (a)(4)  of  the  backfit 
role.  This  analysis  contaijis  the 
objectives  of,  and  reasons  for,  the 
backfits  entaUed  by  these  amep;^Mts 
and  provides  the  basis  for  *•'*  i* 

diese  backfits  are  necessf 
adequate  protection  tPjL 
safety.  <s^*^^' 

UstofSubiects 

lOCFRPartdO 

Byproduct  mat^ 
contracts,  |nteigov> 
Isotopes.  Nuclear  mt 
Radiation  protection.\ 
recordkeeping  T^quirentt.. 

10CPRPaii4d 

Government  contracts.  Hazardt' 
materials— transportation.  Nuclear 
materials.  Penalty,  Reporting  and 
recordkeeping  requirements.  Source 
material,  Uraniimi. 

leCFRPartSO 

Antitrust  Classified  information.  Fire 
prevention,  IncOTporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Penalty, 
Radiation  protection.  Reactor  siting 
criteriflu  R^K>rting  and  recordkeeping 
reqidrements. 

lOCFRPaiiSl 

Administrative  practice  and 
procedure.  Environmental  impact 
statement  Nuclear  materials.  Nuclear ' 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 

lOCFRPart70 

Hazardous  materials— bvnsportation, 
Nudear  materials,  Packaging  and 
containers,  Penalty,  Radiation 
protection.  Reporting  and  recordkeeping 
requirements,  Sdentific  equipment 
Security  measures.  Special  nudear 
material. 

10  CFR  Piirt  72 

Manpower-training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
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requirements.  Security  measures,  &>ent 
fuel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Eneigy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C  552  and  553, 
the  NRC  is  adqpting  the  following 
amendments  to  10  CFR  Parts  3a  40. 50, 
51, 70,  and  72. 

PART  SO-RULES  OF  GENERAL 
APPUCABNJTY  TO  DOMESTIC  I 

UCENStNQ  OF  BYPRODUCT 
MATERIAL 

1.  The  audiority  citation  for  Part  30  is 
revised  to  read  m  follows:  i 

AuHioritr  Sec*.  81. 82, 161. 182. 183. 188, 68 
Stat.  93S,  948. 9S3. 954. 955.  as  amended,  sec 
234. 83  Stat  444.  as  amended  (42  U.S.C  2111. 
2112,  2201.  2232.  223S.  2236,  2282):  sees.  201, 
as  amended.  202.  206,  88  StaL  1242,  as 
amended.  1244. 1246  (42  U.S.C  5841,  5842. 
5846). 

Section  30.7  also  issued  under  Pub.  L.  95-' 
601.  sec  la  92  SUL  2951  (42  U.S.C  5851). 
Section  30La4(b)  also  issued  under  sec  184, 68 
StaL  954,  as  amended  (42  U.S.C  2234). 
Section  3081  also  issued  under  sec.  187. 68 
StaL  955  (42  U.S.C  2237). 

For  the  purposes  of  sec  223. 68  Stat.  958,  as 
amended  (42  U.S.C  2273),  S9  30l3,  3a34(b) 
and  (c).  3a41  (a)  and  (c),  and  30.53  are  issued 
under  sec  l«tl>.  88  StaL  948,  as  amended  (42 
U.&C  2a01(b)):  and  f  §  30L8, 30.a  30.36,  30.51. 
30.52. 30.55.  and  30.56  (b)  and  (c)  are  issued 
under  sec  161a  68  StaL  96a  as  amended  (42 
U.&C  2201(0)). 

2.  Section  30.4  Js  amended  by  adding  a 
new  paragraph  (aa)  to  read  as  follows: 

SaM   OaflnNlone 


S30.36 


(aa)  "Decommission"  means  to 
remove  (as  a  focility)  safely  from  service 
and  reduce  residual  radioactivity  to  a 
level  that  permits  release  of  the  property 
for  unrestricted  use  and  termination  of 
license. 

3.  Section  30.32  is  amended  by  adding 
a  new  paragraph  (h)  to  read  as  follows: 

§3(U2    Apptcatlon for specWIc Ween— «. 

(h)  As  provided  by  S  30.35.  certain 
applications  for  specific  licenses  filed 
under  this  part  and  Parts  32  throu^  35 
of  this  diapter  mtist  contain  a  proposed 
decommissioning  funding  plan  or  a 
ce'iificatioo  <rf  financial  assurance  for 
decommissioning.  In  the  case  of  renewal 
applications  submitted  before  July  27, 
1990.  this  submittal  may  follow  the 
renewal  application  but  must  be 
submitted  on  or  before  ]uly  27, 1990. 

4.  A  new  1 30i35i8  added  to  read  as 
follows: 


(a)  Each  applicant  for  a  specific 
license  authorizing  the  possession  and 
use  of  unsealed  byprodoct  material  of 
half-life  greetw  than  120  days  and  in 
quantitiea  exceeding  10  *  tines  the 
applicable  quantities  set  fbrdi  in 
Appendix  C  to  10  CFR  Part  20  shall 
submit  a  deconunissionhig  funding  plan 
as  described  in  paragraph  (e)  of  tlds 
section.  The  decomnissianing  funding 
plan  must  also  be  submitted  when  a 
combination  of  isotopes  is  involved  if  R 
divided  by  10  ■  is  greater  than  1  (unity 
rule),  where  R  is  defined  here  as  the  sum 
of  the  ratios  of  the  quantity  of  each 
isotope  to  the  applicable  value  in 
Appendix  C 

(b)  Each  applicant  for  a  specific 
license  authorizfaig  possession  and  use 
of  byi»oduct  material  of  half-life  greato' 
than  120  days  and  in  quantities  spedfied 
in  paragraph  (d)  of  this  section  shall 
either— 

(1)  Submit  a  decommissioning  funding 
plan  as  described  in  paragraph  (e)  of 
this  section:  or 

(2)  Submit  a  certification  that 
financial  assurance  for  deconunissioning 
has  been  provided  in  the  amount 
prescribed  by  paragraph  (d)  of  this 
section  using  one  of  Uw  methods 
described  in  paragraph  (f)  of  this 
section.  For  an  applicant  this 
certification  may  state  diat  the 
appropriate  assurance  will  be  obtained 
after  the  application  has  been  approved 
and  the  lioense  issued  but  prior  to  the 
receipt  of  licensed  material  As  part  irf 
the  certification,  a  copy  of  the  financial 
instrument  obtained  to  satisfy  die 
requiremmts  of  paragra^  (f)  of  this 
section  is  to  be  submitted  to  NRC 

(c)  (1)  Each  hdder  of  a  specific  license 
issued  on  or  aft»  |uly  27, 1900.  which  is 
of  a  type  described  in  paragraph  (a)  or 
(b)  of  this  section.  shaU  provide 
financial  assurance  for  decommissioning 
in  accordance  with  the  criteria  set  forth 
in  this  section. 

(2)  Each  hdder  of  a  specific  licente 
issued  before  July  27. 1900.  and  of  a  type 
described  in  paragraph  (a)  of  this 
section  shall  submit  <»  or  before  July 
27, 1900.  a  decommissioning  funding 
plan  or  a  certification  of  financial 
assurance  for  deconunissioning  in  an 
amount  at  least  equal  to  $7SD,000  in 
acconknce  «vidi  die  criteria  set  fn^  in 
this  sectitm.  If  the  licensee  submits  the 
certification  of  financial  assurance 
rather  than  a  decommissioning  funding 
plan  at  diis  time,  the  licensee  shall 
include  a  decommissioning  fending  plan 
m  any  araplication  f qr  bceBse  reneviraL 

(3)  Each  bolder  <rf  a  spedfic  license 
issued  before  July  27, 1990.  and  of  a  type 
described  in  paragrafrfi  (b)  of  this 


section  shall  submit  on  or  before  July 
27, 1990.  a  certification  of  financial 
assurance  for  deconnrisaioning  or  a 
decommissioning  funding  (rfan  in 
accordance  with  the  criteria  set  forth  in 
this  section. 

(d)  Table  of  required  amounts  of 
financial  assurance  for  decommissioning 
by  quantity  of  materiaL 


greater  than  10  *  but  less  than  or 
equal  to  10  *  times  the  applica- 
ble quantities  of  Aniendix  C  of 
Part  20  in  unsealed  btem.  (For  a 
combination  of  isotopes,  if  R.  as 
defined  in  1 3a3S(a).  divided  by 
10  *  is  greater  than  1  Init  R  di- 
vided by  10*  is  leas  than  or 
equal  to  1.) — .. 


$750,000 


greater  than  10  *  but  less  than  or 
equal  to  10  *  times  the  applica- 
ble quantities  of  Appendix  C  of 
Part  20  in  unsealed  fonn.  (For  a 
combination  of  isotopes,  if  R.  as 

t  defined  in  i  30.3S(a).  (fivided  by 
10  '  is  greater  dun  1  but  R  di- 
vided by  10*  is  less  than  or 
equal  to  !.).«.....> « 

greater  than  10  '*  times  the  appli- 
cable quantities  of  Appendbc  C 
of  Part  20  in  sealed  sources  or 
plated  fbila.  (For  a  oombinatioa 
of  isotopes,  if  R.  as  defined  in 
|30J5(a).  divided  by  10  >•  is 
greater  than  1). .>. ». .... 


$150,000 


S75,000 


(e)  Each  decommissioning  funding 
plan  must  contain  a  cost  estimate  for 
decommissioning  and  a  description  of 
the  method  of  assuring  funds  for 
decommissioning  from  paragraph  (f)  of 
this  section,  including  means  of 
adjusting  cost  estimates  and  associated 
ftuiding  levels  periodically  over  the  life 
of  die  facility. 

(f)  Financial  assurance  for 
decommissioning  must  be  provided  by 
one  or  toon  of  the  feUowing  methods: 

(1)  Prepayment  Rrepajrment  is  the 
depout  prior  to  the  start  of  operation 
into  an  account  segregated  from  licensee 
assets  and  outside  the  licensee's 
administrative  control  of  cash  or  liquid 
assets  sudi  that  the  amount  of  funds 
would  be  sufficient  to  pay 
decommissioning  costs.  Prepayment 
may  be  in  the  form  of  a  trust  escrow 
account  government  fund,  certificate  of 
deposit  or  deposit  of  govmnment 
securities. 

(2)  A  siuety  method,  insurance,  or 
other  guarantee  method.  These  methods 
guarantee  that  decommissioning  costs 
will  be  paid  should  die  licensee  default 
A  surety  method  mun  be  in  tlw  fam  of  a 
surety  bond.  letter  or  credit  or  line  of 
credit  A  parent  company  guarantee  of 
funds  for  decommissioning  costs  based 
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company 
combinatiaa 
methods  to  ■$! 
this  sectkm. 
inMoance 
assuranoa 
contain  te 
(i)The 


on  a  Qnancialitest  aiay  be  used  if  tibe 
guarantee  and  test  are  aa  contained  in 
Appendix  A  ^4  dds  part.  A  patent 

-iteeBMynotbeaeedln 
ethar  financial 
the  raqairenents  of 
yauaty  method  OF 
to  provide  financial 
deoonnnissiening  must 
llawing  conditiona: 
ty  method  or  insurance 
must  be  opeii«nded  or,  if  written  for  a 
specified  tank  such  as  five  years,  must 
be  renewed  aatomaticaUy  unless  90 
days  or  nuMvJMor  to  the  renewal  date. 
the  issuer  nonBes  the  Commission,  the 
beneficiary,  aad  the  licensee  of  its 
intention  not|ti>  renew.  The  surety 
method  or  in^irence  must  also  provide 
that  the  full  fete  amount  be  paid  to  the 
beneficiary  automatically  prior  to  the 
expiration  without  proof  of  forfeiture  if 
the  licensee  ^s  to  provide  a 
replae«nent  abceptaUe  to  the 
Commission  Within  30  days  after  receipt 
of  notificatioti!  of  cancellation. 

(ii)  The  surety  meUiod  or  insurance 
must  be  payajhle  to  a  trust  established 
for  decommiilsioning  costs.  Hie  trustee 
and  trust  mu4|  be  acceptable  to  the 
Commission.  !An  acceptaUe  trustee 
includes  an  ap|nt>priate  State  or  Federal 
government  aaency  or  an  entity  which 
has  the  authqnty  to  act  as  a  trustee  and 
ations  are  regulated 
by  a  Federal  or  State 


whose  trust 
andexa: 
agency. 
(li{)Tha8i 


ty  method  or  insurance 
must  remain  in  effect  until  the 
Commission  (les  terminated  the  license.' 

(3)  An  extei^ial  sinking  fund  in  which 
deposits  are  made  at  least  annually, 
coupled  with|«|  surety  metiiod  or 
insurance,  the  value  of  which  may 
decrease  by  tne  amount  being 
accumulated  in  the  sinking  fund.  An 
external  sinkii^  fund  is  a  fund 
established  and  maintained  by  setting 
aside  funds  pleriodiciUly  in  an  account 
segregated  from  licensee  assets  and 
outside  the  licensee's  administrative 
control  in  which  the  total  amount  of 
funds  would  be  sufficient  to  pay 
decommissiomng  costs  at  the  time 
termination  okI  operation  is  expected.  An 
external  sinking  fiuid  may  be  in  the  form 
of  a  trust,  escrow  account,  government 
fund,  certificate  of  deposit,  or  deposit  of 
government  sfqcurities.  The  surety  or 
insurance  prdVisions  must  be  as  stated 
in  paragraph  (0(2)  of  this  section. 

(4)  In  the  c4ie  of  Federal,  State,  or 
local  government  licensees,  a  statement 
of  intent  containing  a  cost  estimate  for 
decoramissiomng  or  an  amount  based 
on  the  Tabte  j^  parayaph  (d)  of  this 
section,  and  ijwiicating  that  funds  for 
decommissioniag  will  be  obtained  when 
necessary. 


(g)  Bach  person  liceneed  undo- this 
part  or  Parts  32  dtfou^»3S(rf  diis 
chapter  sh^  keep  teeotds  ef 
information  important  to  the  safe  and 
effective  decommissioning  of  the  facility 
in  an  indentifled  locatian  until  die 
license  is  terminated  by  die 
Commission.  If  records  of  relevant 
information  are  kept  for  other  purposes, 
reference  to  these  records  and  their 
locations  may  be  used.  Information  the 
Commission  considers  important  to 
deconmis8iaiung.oonsists  of— 

(1)  Jteoords  of  spills  or  odier  unusual 
oocmreaoes  invohring  the  spread  of 
contamination  in  and  around  the     ■ 
facility,  eqaipment  or  site.  These 
records  may  be  limited  to  instances 
when  contamination  remains  after  any 
cleanup  procedures  or  when  there  is 
reasonable  Hkelihood  tfiat  contaminants 
may  have  spread  to  inaccessible  areas 
as  in  the  case  of  possible  seepage  into 
porous  materials  suclvas  concrete. 
These  records  must  include  any  known 
information  on  identification  of  involved 
nuclides,  quantities,  forms,  and 
concentrations. 

(2)  As-biiilt  drawings  and 
moffifications  of  stractures  and 
equipment  in  restricted  areas  where 
radioactive  materials  are  used  and/or 
stored,  and  of  locations  of  possible 
inaccessible  contamination  such  as 
buried  pipes  which  may  be  subject  to 
contamination.  If  required  drawings  are 
referenced,  each  relevant  document 
need  not  be  indexed  indivUkially.  If 
drawings  are  not  available,  the  licensee 
shall  substitute  appropriate  records  of 
available  information  concerning  these 
areas  and  locations. 

(3)  Records  of  the  cost  estimate 
performed  for  the  decommissioning 
funding  plan  or  of  the  amount  certified 
for  decommissioning,  and  records  of  the 
funding  method  used  for  assuring  funds 
if  either  a  fundfaig  ^n  or  certification  is 
used. 

5.  Section  30.36  is  revised  to  read  as 
follows: 

93036    Expiration  and  tarminstion el 


(a)  Except  as  provided  in  S  30J7(b) 
and  paragraph  (e]  of  this  section,  each 
specific  license  expires  at^  end  of  the 
day,  in  the  numth  and  year  stated  in  the 
license. 

(b)  Each  licensee  shall  notify  the 
Cmnmission  promptly,  in  writing  under 
5  30.6,  and  request  termination  of  die 
license  when  the  licensee  decides  to 
terminate  all  activities  involving 
materials  authorized  under  the  license. 
This  notification  and  request  for 
termination  of  the  license  must  include 
the  reports  and  information  specified  in 
paragraphs  (c)(1)  (iv)  and  (v)  of  this 


section  and  a  plan  for  completion  of 
decommissioi^ng  if  required  by 
paragraph  (eM2)  ot  Uiis  section  or  by 
license  oondMon. 

(c)(1)  If  a  licensee  does  not  submit  an 
appKcation  for  license  renewal  onder 
S  30.37,  the  licensee  shall  on  or  before 
the  expiration  date  specified  in  the 
license — 

tU  Terminate  use  of  byproduct 
material: 

(ii)  Remove  radioactive  contamination 
to  the  extent  practicable  except  for 
those  procedures  covered  by  paragraph 
(c)(2)(i}  of  diis  section: 

(iii)  Properly  dispose  tA  byproduct 
material; 

(iv)  Submit  a  completed  form  NRC> 
314,  which  certifies  information 
concerning  die  dispositian  of  materials; 
and 

4v)  Conduct  a  radiation  survey  of  the 
.  premises  where  the  lipensed  activities 
■  were  carried  out  and  submit  a  r^>ort  of 
the  results  of  this  survey,  unless  the 
Ucensee  demonstrates  that  die  premises 
are  suitable  for  release  for  nnrcnrtricted 
use  in  some  other  manner.  The  licensee 
shaH,  as  apfHopriate— 

(A)  Report  levek  of  radiation  in  units 
of  microrads  per  hour  of  beta  and 
gamma  radiation  at  one  centimeter  and 

'    gamma  radiation  atone  meter  from 
surfaces,  and  report  levels  of 
radioactivity,  including  alpha,  in  units  of 
disintegrations  per  minute  (or 
microcuries)  per  100  square  centimeters 
removable  and  fixed  for  surfaces, 
microcuries  per  milliliter  for  water,  and 
pieocuries  per  gram  for  tofids  such  as 
soils  or  concrete;  and     ., 

(B)  Specify  the  survey  Insbvinent(s) 
used  and  certify  that  each  instrument  is 
properly  calibrated  and  tested. 

(2)(i)  In  addition  to  the  information 
required  under  paragraphs  (c)(lKiv)  and 
(v)  of  this  section,  the  licensee  shall 
submit  a  plan  for  completion  of 
decommissioning  if  the  procedures 
necessary  to  carry  out  decommissioning 
have  not  been  previously  approved  by 
the  NRC  and  could  increase  potential 
health  and  safety  impacts  to  workere  or 
to  the  public  such  as  in  any  of  the 
following  cases: 

(A)  Procedures  would  involve 
techniques  not  applied  routinely  during 
cleanup  or  maintenance  opoations:  or 

(B)  Workers  would  be  entering  areas 
**  not  normally  occupied  vdiere  surface 

contamination  and  raifiation  levels  are 
significantly  higher  than  routinely 
encountered  during  (^Miation:  oT 
(Q  Rrooedures  ooukl  result  in   - 
signiftcandy  greater  airborne  - 

concentrations  of  radioactive  materials 
than  are  present  during  operation;  or 
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(D)  Procedures  could  result  in 
significantly  greater  releases  of 
radioactive  material  to  the  environment 
than  those  associated  with  operation. 

(ii)  Procedures  with  potential  health 
and  safety  impacts  may  not  be  carried 
out  prior  to  approval  of  the 
decommissioning  plaiL 

(iii)  The  proposed  decommissioning 
plan,  if  required  by  paragraph  (c)[2)(i)  of 
this  section  or  by  license  condition,  must 
include — 

(A)  Description  of  planned 
decommissrioning  activities; 

(B)  Description  of  methods  used  to 
assure  protection  of  workers  and  the 
environment  against  radiation  hazards 
during  decommissioning; 

(C)  A  description  of  the  planned  final 
radiation  sm^'ey;  and 

(D)  An  updated  detailed  cost  estimate 
for  decommissioning,  comparison  of  that 
estimate  with  present  funds  set  aside  for 
decoran^issioning,  and  plan  for  assuring 
the  availability  of  adequate  funds  for 
completion  of  decommissioning. 

(iv)  The  proposed  decommissioning 
plan  will  be  approved  by  the 
Ck>mmis8ion  if  the  information  therein 
demonstrates  that  the  decommissioning 
will  be  completed  as  soon  as  is 
reasonable  and  that  the  health  and 
safety  of  workers  and  the  public  will  be 
adequately  protected. 

(3)  Upon  approval  of  the 
decommissioning  plan  by  the 
Commission,  the  licensee  shall  complete 
deconunissioning  in  accordance  with  the 
approx-ed  plan.  As  a  Hnal  step  in 
decommissioning,  the  licensee  shall 
again  submit  the  information  required  in 
paragraph  (c)(l)(v)  of  this  section  and 
shall  certify  the  disposition  of 
accumtilated  wastes  from 
decommissioning. 

(d)  If  the  information  submitted  under 
paragraphs  (c)(l)(v)  or  (c)(3)  of  this 
section  does  not  adequately 
demonstrate  that  the  premises  are 
suitable  for  release  for  unrestricted  use, 
the  Commission  will  inform  the  licensee 
of  the  appropriate  further  actions 
required  for  termination  of  license. 

(e)  Each  specific  license  continues  in 
effect,  beyond  the  expiration  date  if 
necessary,  with  respect  to  possession  of 
residual  byproduct  material  present  as 
contantination  until  {he  Commission 
notifies  the  licensee  in  writing  that  the 
license  is  terminated.  During  this  time, 
the  licensee  shall — 

(1)  Limit  actions  involving  byproduct 
material  to  those  related  to 
decommissioning;  and 

(2)  Continue  to  control  entry  to    . 
restricted  areas  until  the}'  are  suitable 
for  release  for  unrestricted  use  and  the 
Commission  notifies  the  licensee  in.   ... 
writing  that  the  license  is  terminated. 


(f)  Specific  licenses  will  be  terminated 
by  written  notice  to  the  licensee  when 
the  Commission  determines  that — 

(l).Byproduct  material  has  been 
property  disposed; 

(2)  Reasonable  efibct  has  been  made 
to  eliminate  residual  radioactive 
contamination,  if  present;  and 

(3)(i)  A  radiation  survey  has  been 
performed  which  demonstrates  that  the 
premises  are  suitable  for  release  for 
unrestricted  use;  or 

(ii)  Other  Information  submitted  by 
'the  licensee  is  sufficient  to  demonstrate 
that  the  premises  are  suitable  for  release 
for  unrestricted  use. 

6.  A  new  Appendix  A  is  added  to  Part 
30  to  read  as  follows: 

Appemfix  A— Criteria  Relating  to  Use  of 
Financial  Test*  and  Parent  Company 
Guarantees  foe  Providing  Reasonable 
Assurance  of  Funds  for 
Deconunissioning  / 

/.  Introduction 

Ad  appKcant  or  licenxee  may  provide 
reasonable  assurance  of  the  availability  of 
funds  for  deconunissioning  t>aaed  on 
obtaining  a  parent  company  guarantee  that 
funds  will  l>e  available  for  decommissioning 
costs  and  on  a  demonstration  thai  the  parent 
company  passes  a  financial  test.  This 
appendix  establishes  criteria  for  passing  the 
fmancial  test  and  for  obtaining  the  parent 
company  guarantee. 

11.  Financial  Test  • 

A.  To  pass  the  Hhancial  test  the  parent 
company  must  meet  the  criteria  of  either 
paragraph  Al  or  A.2  of  this  section: 

1.  The  parent  company  must  have: 

(ij  Two  of  the  following  three  ratios:  A 
ratio  of  total  liabilities  to  net  worth  less  than 
.  2.0:  a  ratio  of  the  sum  of  net  Income  plus 
depreciation,  depletion,  and  amortization  to 
total  liabilities  greater  than  0.1:  and  a  ratio  of 
current  assets  to  current  liabilities  greater 
than  1.5:  and 

(ii)  Net  working  capital  and  tangible  net 
worth  each  at  least  six  times  the  current 
decommissioning  cost  estimates  (or 
prescilbed  amount  if  a  certification  is  used): 
and 

(iii)  Tangible  net  worth  of  at  least  $10 
million;  and         > 

(iv)  Assets  located  in  the  United  States 
amounting  to  at  least  90  percent  of  total 
assets  or  at  least  six  times  the  current 
decommissioning  cost  estimates  (or 
prescribed  amount  if  a  certification  is  used). 

Z.  The  parent  company  must  have: 

(i)  A  current  rating  for  its  most  recent  iMnd 
issuance  of  AAA.  AA,  A  or  BBB  as  issued  by 
Standard  and  Poor's  or  Aaa.  Aa,  A.  or  Baa  as 
*tssued  by  Moody's:  and 

(ii)  Tangible  net  worth  at  least  six  times  the 
current  deconnmis^sioning  cost  estimate  (or 
prescribed  amount  if  a  certification  is  used): 
and 

(iii)  Tangible  net  worth  of  at  least  $10 
milHon:  and 

(iv)  Assets  located  in  the  United  States 
amounting  to  at  least  90  percent  of  total 


assets  or  at  least  six  times  the  current 
decommissioning  cost  estimates  (or 
prescribed  amount  if  certification  is  used). 

E  The  parent  company's  independent 
certified  public  accountant  must  have 
compared4he.dHtauaedhy4i>e-pam)t .     . 
company  in-the^^fincncial  test,  which  is 
derived  from  the  independently  audited,  year 
end  financial  statements  for  Ibe  latest  fiscal 
year,  with  the  amounts  in  such  fmancial 
staiemenl.  In  connection  widi  that  pMcedura 
the  licensee  shall  inform  NRC  within  90  days 
of  any  maHers  coming  te  the  auditor's 
attention  which  cause  the  audttor  to  believe 
that  the  data  specified  in  the  financial  test 
should  be  adjusted  and  that  the  company  Ao 
longer  passes  the  test 

C 1.  After  the  initial  financial  lest,  the 
parent  company  must  repeat  the  passage  of 
the  test  within  90  days  after  the  close  of  each 
succeeding  fiscal  year. 

2.  If  die  parent  company  no  longer  meets  *  ■ 
thfe  requirements  of  paragraph  A  of  this  - .  .'^ 
section,  the  licensee  must  send  notice  to  the 
Commission  of  intent  to  establish  alternate 
financial  assurance  as  specified  in  the 
Commission's  regulatioiis.  The  notice  must  be 
sent  by  certified  mail  witliin  90  days  after  the 
end  of  the  fiscal  year  for  which  the  year  end 
financial  data  show  that  the  parent  company 
no  longer  meets  the  financial  test 
requirements.  The  licensee  must  provide 
alternate  financial  assurance  within  IW  days 
afier  the  end  of  such  fiscal  year. 

///.  Parent  Company  Guarantee 

The  terms  of  a  parent  company  guarantee 
which  an  applicant  or  licensee  obtains  must 
provide  that: 

A  The  parent  company  guarantee  will 
remain  in  force  unless  the  guarantor  sends 
notice  of  cancellation  by  certified  mail  to  the 
licensee  and  the  Commission.  Cancellation 
may  not  occur,  however.- during  the  120  days 
beginning  oo  the  date  of  receipt  of  the  notice 
of  cancellation  by  both  the  liccsnsee  and  the 
Commission,  as  evidenced  by  the  return 
receipts. 

B.  If  the  licensee  fails  to  provide  alternate 
financial  assurance  as  specified  in  the 
Commission's  regulations  within  90  days 
after  receipt  by  the  licensee  and  Commission 
of  a  notice  of  cancellation  of  the  parent 
company  guarantee  fix>m  the  guarantor,  the 
guarantor  will  provide  such  alternative 
financial  assurance  in  the  name  of  the 
licensee. 

C.  The  parent  company  guarantee  and 
financial  test  provisions  must  remain  in  effect 
until  the  Commission  has  terminated  the 
license. 

D.  If  a  trust  is  established  for 
decommissioning  costs,  the  trustee  and  trust 
must  be  acceptable  to  the  Commission.  An 
acceptable  trustee  includes  an  appropriate 
State  or  Federal  Government  agency  or  an 
entity  which  has  the  authority  to  act  as  a 
trustee  and  whose  trust  operations  are 
regulated  and  examined  by  a  Federal  or  State 
agency. 
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PART 
SOURCE 

7.  The  a 
revised  to 


Authority: 
183. 186,  68 
955,  a»  ami 

9s-ao«,«2Sti 

234. 83  Stat. 
2014(e)(2n. 


UCCNSINQOF 


ority  citation  for  Part  40  is 
d  as  foDows: 


.  62. 63. 64. 65. 81.^161. 182. 
^L  932. 833.  935.  M8.  A53. 964. 
1,  B8CS.  lle(2],  83. 84.  Pub.  L 
.  3033,  a«  amended.  3039,  sec 
*.  as  amanded  (42  HfiJC, 
,  2083.  2004. 2096. 2111,  2113. 
2114.  2201. 2332. 2233. 2230^  2282):  sec  274. 
Pub.  L  88^78i  73  Stat  688  (42  V&C  2021): 
sees.  201,  as  fended.  202. 206, 88  Stat  1242. 
as  amended,  [11244. 1246  (42  VSSl  5841. 5642. 
5846):  sec.  27S1 92  Stat  3021.  as  amended  by 
Pub.  L  97-41^  96  Stat  2067  (42  U.S.C  2022). 
Section  40i|also  issued  nnder  Pub.  L  95- 
601.  sec.  la  n  Stet  2961  (42  U.S.C  5651). 
Section  40.m|(||)  also  issued  under  sec.  122. 66 
Stat.  939  (42  U&C  2152).  Section  40.46  also 
issued  under  aec.  184. 68  Stat  964.  as 
amended  (42U.S.C  2234).  Section  40.71  also 
issued  under  aec.  187, 66  Stat  055  (42  U.S.C 
2237).  ;  1 

For  the  pukioses  of  sea  223, 66  Stat  856.  as 
amended  (42y£.C.  2273);  IS  40.3, 40.2S(d)(l>- 
(3).  40J5(a)-«4  40.41(b)  and  (c),  4a46. 
40.51(a)  and  m.  and  40.63  are  issued  under 
sec.  161b.  68  Stat  048.  as  amended,  (42  U.S.C 
2201(b)),  and  (i§  40A  40A 40.26(c).  (dm.  and 
(4).  40.26(c)(2)J  40.35(e).  40.42. 40.61.  4a62. 
40.64,  and  40.6^  are  issued  under  sec  161o,  66 
Stat  95a  as  aitiended  (42  U.S.C.  2201(o)). 

8.  Section  |0.4  is  amended  by  adding  a 
new  paragribh  (s)  to  read  as  follows: 

S40.4    Defbjiliona. 


(8)-Dc_ 
(as  a  facili 
reduce  resi^ 
tliat  permits 
unrestricted! 
license. 

9.  Section 
a  new  para. 

$4031 


ission"  means  to  remove 
}  safely  from  service  and 
l^al  radioactivity  to  a  level 
release  of  the  property  for 
se  and  termination  of 


L 


'.31  is  amended  by  adding 
ph  (i)  to  read  as  follows: 


(i)  As  provided  by  {  40.36,  certain 
applications  for  specific  licenses  filed 
under  this  pal  must  contain  a  proposed 
decommissi  ibing  funding  plan  or  a 
certification  of  foiandal  assurance  for 
decommissioning.  In  the  case  of  renewal 
applications  submitted  before  July  27. 
1990,  this  sujbmittal  may  follow  the 
renewal  apjifcation  but  must  be 
submitted  oM  or  before  July  27, 1990. 

la  A  new^  1 40 JO  is  added  to  read  as 
follows:  ■     ||- 

S40J6   nraneialassurancoand 
rocordkMpk^  for  daeoramisalonina. 

Except  fo^  licenses  authorizing  the 
receipt,  posstssion,  and  use  of  source 
material  for  uranium  or  thorium  milling, 
or  byprodudimaterial  at  sites  formeriy 
associated  filth  such  milling,  for  which 
financial  assurance  requirements  are  set 
forth  in  Appietadix  A  of  this  part,  criteria 


for  providiiQ  financiaK  assigance  for 
decommissioning  are  as  follows: 

(a)  Each  applicant  for  a  q>ecific 
license  authorizing  the  possession  and 
use  of  more  than  100  mCi  of  source 
material  in  a  readily  dispenible  form 
shaU  submit  a  decommissioning  funding 
plan  as  described  in  paragraph  (d)  of 
this  section. 

(b)  Each  applicant  for  a  specific 
license  authorizing  possession  and  use 
of  quantities  of  source  material  greater 
than  10  mCi  but  less  than  or  equal  to  100 
mCi  in  a  readily  dispersible  form  shall 
either— 

(1)  Submit  a  decommissioning  funding 
plan  as  described  in  paragraph  (d)  of 
tliis  section;  or 

(2)  Submit  a  certification  that 
financial  assurance  for  decomndssioning 
has  been  provided  in  the  amount  of 
(IsaOOO  using  one  of  the  methods 
described  in  paragraph  (e)  of  this 
section.  For  an  applicant  this 
certification  may  state  that  the 
appropriate  assurance  will  be  obtained 
after  die  application  has  been  ai^roved 
and  the  license  Issued  but  prior  to  the 
receipt  of  licensed  material.  As  part  of 
the  certification,  a  copy  Of  the  financial 
instrument  obtained  to  satisfy  die 
requirements  of  paragraph  (e)  of  this 
section  is  to  fa«  submitted  to  NRC. 

(c)  t1)  Each  hdlder  of  a  8pM:ific  license 
issued  on  or  after  July  27, 1990,  which  is 
covered  by  paragraph  (a)  or  (b)  of  this 
section,  shall  provide  financial  , 
assurance  fen*  decommissioning  in 
accordance  with  the  criteria  set  forth  in 
this  section. 

.    (2)  Each  holder  of  a  specific  license 
issued  before  July  27. 1900.  and  covered 
by  paragraph  (a)  of  this  section  shaU 
submit,  on  or  before  July  27, 1990,  a 
decommissioning  funding  plan  or 
certification  of  financial  assurance  for 
decommissioning  in  an  amount  at  least 
equal  to  $750,000  in  accordance  with  the 
criteria  set  forth  in  this  section.  If  the 
licensee  submits  the  certification  of 
financial  assurance  rather  than  a 
decommissioning  finding  plan  at  this 
time,  the  licensee  shall  include  a 
decommissioning  funding  plan  in  any 
application  for  license  renewal. 

(3)  Each  holder  of  a  spedfic  license 
issued  before  July  27, 1990,  and  covered 
by  paragraph  (b)  of  this  section  shall 
submit  on  or  before  July  27, 1990.  a 
certification  of  financial  assurance  for 
decommissioning  or  a  decommissioning 
funding  plan  in  accordance  with  the 
criteria  set  forth  in  this  section. 

(d)  Each  decommissioning  fionding 
plan  must  contain  a  cost  estimate  for 
decommissioning  and  a  description  of 
the  method  of  assuring  funds  for 
decommissioning  from  paragraph  (e)  of 
this  section,  including  means  of 


adjusting  cost  estimates  and  associated 
funding  levels  periodically  over  the  life 
of  the  facility. 

(e]  Financial  assurance  for 
decommissioning  must  be  provided  by 
one  or  more  of  the  following  methods: 

(1)  Prepayment.  IVepayment  is  the 
deposit  prior  to  the  start  of  operation 
into  an  account  segregated  firom  licensee 
assets  and  outside  the  licensee's 
administrative  control  of  cash  or  liquid 
assets  sudi  that  the  amount  of  funds 
would  be  sufficient  to  pay 
decommissioning  costs.  Prepayment 
may  be  in  the  form  of  a  trust  escrow 
account  government  fund,  certificate  of 
deposit  or  deposit  of  government 
securities. 

(2]  A  surety  metiiod,  insurance,  or 
other  guarantee  method.  These  methods 
guarantee  that  decommissioning  costs 
will  be  paid  should  the  licensee  default. 
A  surety  metliod  may  be  in  the  form  of  a 
surety  bond,  letter  of  credit  or  line  of 
credit  A  parent  company  guarantee  of 
funds  for  decommisskMiing  costs  based 
on  a  financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
Appendix  A  of  10  CFR  Part  30.  A  parent 
company  guarantee  may  not  be  used  hi 
combination  with  other  financial 
methods  to  satisfy  the  requirements  of 
this  section.  Any  surety  method  or 
insurance  used  to  provide  financial 
assurance  for  decommissioning  must 
contain  the  following  conditions: 

(i)  The  surety  method  or  insintince 
must  be  open-ended  or,  if  written  for  a 
specified  term,  such  as  five  years,  must 
be  renewed  automatically  unless  90 
days  or  more  prior  to  the  renewal  date, 
the  issuer  notifies  the  Commission,  the 
beneficiary,  and  the  licensee  of  its 
intention  not  to  renew.  The  surefy 
method  or  insurance  must  also  provide 
that  the  full  face  amount  be  paid  to  the 
beneficiary  automatically  prior  to  the 
expiration  without  psoof  of  forfeiture  if 
the  licensee  fails  to  provide  a 
replacement  acceptable  to  the 
Commission  within  30  days  after  receipt 
of  notification  of  cancellation. 

(ii)  The  surety  method  or  insurance 
must  be  payable  to  a  trust  established 
for  decommissioning  costs.  The  trustee 
and  trust  must  be  acceptable  to  the 
Commission.  An  acceptable  trustee 
includes  an  appropriate  State  or  Federal 
government  agency  or  an  entity  wdiich 
has  the  authority  to  act  as  a  trustee  and 
whose  trust  operations  are  regulated 
and  examined  by  a  Federal  or  State 
agency, 

(iii)  The  surety  method  or  insurance 
must  remain  in  effect  until  the 
Commission  has  terminated  the  license. 

(3)  An  external  sinking  fund  in  which 
deposits  are  made  at  least  annually. 
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coupled  with  a  surety  method  or 
insurance,  the  value  of  which  may 
decrease  l^  the  amount  being 
accumulated  in  the  sinking  fund.  An 
external  sinking  fund  is  a  fund 
established  and  maintained  by  setting 
aside  funds  periodically  in  an  account 
segregated  fh>m  licensee  assets  and 
outside  the  licensee's  administrative 
control  in  which  the  total  amount  of 
funds  would  be  sufficient  to  pay 
decommissioning  costs  at  the  time 
termination  of  operation  is  expected.  An 
external  sinking  fund  may  be  in  the  fonn 
of  a  trust,  escrow  account,  government 
fiind,  certiflcate  of  deposit,  or  deposit  of 
government  securities.  The  surety  or 
insurance  provision  must  be  as  stated  in 
paragraph  (e)(2)  of  this  section. 

(4)  In  the  case  of  Federal.  State,  or 
local  government  licensees,  a  statement 
of  intent  containing  a  cost  estimate  for 
decommissioning  or  an  amount  based 
on  paragraph  (b)  of  this  section,  and 
indicating  that  funds  for 
decommissioning  will  be  obtained  when 
necessary. 

(f)  Each  person  licensed  under  this 
part  shall  keep  records  of  information 
important  to  the  safe  and  effective 
decommissioning  of  the  hcility  in  an   .  - 
identified  location  until  the  license  is 
terminatefdby  the  Commission.  If  . 
records  of  relevant  information  are  kept 
for  other  purposes,  reference  to  these 
records  and  their  locations  may  be  used. 
Information  the  Commission  considers 
important  to  decommissioning  consists 
of— 

(1)  Records  of  spills  or  other  unusual 
occiurences  involving  the  spread  of 
contamination  in  and  around  the 
facility,  equipment,  or  site.  These 
records  may  be  limited  to  instances 
when  contamination  remains  after  any 
cleanup  procedures  or  when  there  is 
reasonable  likelihood  that  contaminants 
may  have  spread  to  inaccessible  areas 
as  in  the  case  of  possible  seepage  into 
porous  materials  such  as  concrete. 
Tliese  records  must  include  any  known 
information  on  identification  of  involved 
nuclides,  quantities,  forms,  and 
concentrations. 

(2)  As-buUt  drawings  and 
modifications  of  structures  and 
equipment  in  resMcted  areas  w^ere 
radioactive  materials  are  used  and/or 
stored,  and  of  locations  of  possible 
inaccessible  contamination  such  as 
buried  pipes  which  may  be  subject  to 
contamination.  If  required  drawings  are 
referenced,  each  relevant  document 
need  not  be  indexed  individually.  If 
drawings  are  not  available,  the  Ucensee 
shall  substitute  appropriate  records  of 
available  information  concerning  these 
areas  and  locations. 


,   (3)  Records  of  the  cost  estimate 
performed  for  the  decommissioning 
funding  plan  or  of  the  amount  certified 
for  decommissioning,  and  records  of  die 
funding  method  used  for  assuring  funds 
if  either  a  funding  plan  or  certification  is 
used. 

11.  Section  40.42  is  revised  to  read  as 
follows: 

S4(Ua   Explmtlon  and  t»rwlnatlen  oi 


(a)  Except  as  provided  in  {  40.43(b) 
andparapaph  (e)  of  this  section,  each 
spedfic  license  expires  at  the  end  of  the 
day.  in  the  month  and  year  stated  in  the 
license.  * 

(b)  Each  licensee  shall  notify  the 
Conunission  promptly,  in  writing  under 
i  40.5,  and  request  termination  of  the 
license  when  the  licensee  decides  to 
terminate  all  activldes  involving 
materials  authorized  under  the  license. 
This  notification  and  request  for 
termination  of  the  license  must  include 
the  reports  and  information  specified  in 
paragraphs  (c)(1)  (iv)  and  (v)  of  this 
section  and  a  plan  for  completion  of 
decommissioning,  if  required  by 
paragraph  (c)(2)  of  this  section  or  by 
license  condition. 

(c)(1)  If  a  licensee  does  not  submit  an 
applicatien  for  license  renewal  under 
S  40.43,  the  licensee  shall  on  or  before, 
the  expiration  date  specified  in  the 
license — 

(0  Terminate  use  of  source  material: 

(ii)  Remove  radioactive  contamination 
to  the  extent  practicable  except  for 
those  procedures  covered  by  paragraph 
(c)(2)(i)  of  this  section; 

(iii)  Properly  dispose  of  source 
material: 

(iv)  Submit  a  completed  form  NRC- 
314,  which  certifies  information 
concerning  the  disposition  of  materials: 
and 

-     (v)  Conduct  a  radiation  survey  of  the 
premises  where  the  licensed  activities 
were  carried  out  and  submit  a  report  of 
the  results  of  this  survey,  unless  the 
licensee  demonstrates  that  the  premises 
are  suitable  for  release  for  unrestricted 
use  in  some  other  manner.  The  licensee 
shall,  as  appropriate — 

(A)  Report  levels  of  radiation  in  units 
of  microrads  per  hour  of  beta  and 
gamma  radiation  at  one  centimeter  and 
gamma  radiation  at  one  meter  firom 
surfaces,  and  report  levels  of 
radioactivity,  including  alpha,  in  units  of 

'  disintegrations  per  minute  (or 
microcuries)  per  100  square  centimeters 
removable  and  fixed  for  surfaces, 
microciuies  per  milliliter  for  waiter,  and 
picpcuries  per  gram  fw  solids  such  as   ^ 
soils  or  poncrete;  and      .-...iv.  .;.v  ^; 


■     (B)  Specify  the  survey  instniment(sf 
used  and  certify  that  each  instrument  1«i 
properly  calibrated  and  tested. 

(2)(i)  In  addition  to  the  information 
required  under  paragraphs  (c)(1)  (iv)  and 
(v)  ^f  this  section,  the  licensee  shall 
submit  a  plan  for  completion  of 
decommissioning  if  the  procedures 
necessai^o  cany  out  decommissioning 
have  not^  been  previouriy  approved  by 
the  NRC  and  could  increase  potential 
health  and  safety  impacts  to  workers  or 
to  the  public  such  as  in  any  of  the 
following  cases: 

(A)  Procedures  would  involve 
techniques  not  applied  routinely  during 
cleanup  or  maintenance  operations:  or 

(B)  Woricers  would  be  entering  areas 
not  normally  occupied  yvhere  Surface 
contamination  and  radiation  leVels  are 
significantly  hi^^er  than  routinely 
encountered  dtiring  operation:'  or 

(C)  Procedures  could  result  in 
significantiy  greater  airborne 
concentrations  of  radioactive  materials 
than  are  present  during  operation;  or 

(D)  Procedures  could  result  in 
si^ificantly  greater  releases  of 
radioactive  material  to  the  environment 
than  diose  associated  with  operation. 

(ii)  Procedures  vi^tb  potential  health 
and  safety  impacts  may  not  be  carried 
out  prior  to  approval  orthe 
decommissioning  frian. 

(iii)  Hie  prof>osed  decommissioning 
plan,  if  required  by  paragraph  (cj(2)(i)  of 
this  section  or  by  Ucense  condjiUon,  must 
include — 

(A)  Description  of  planned  " 
decommissioning  activities: 

(B)  Description  of  methods  used  to 
assure  protection  of  workers  and  the 
environment  against  radiation  hazards 
during  decommissioning: 

(C)  A  description  of  the  planned  final 
radiation  survey;  and 

(D)  An  updated  detailed  cost  estimate 
for  decommissioning,  comparison  of  that 
estimate  with  present  funds  set  aside  for 
decommissioning,  and  plan  for  assuring 
the  availability  of  adequate  fimds  for 
completion  of  decommissioning. 

(iv)  The  proposed  decommissioning 
plan  Will  be  approved  by  the    .. 
Commission  if  the  information.therein 
demonstrates  that  the  decommissioning 
will  be  completed  as  soon  as  is 
reasonable  and  that  the  health  and 
safety  of  workers  and  the  public  will  be 
adequately  protected. 

(3)  Upon  approval  of  die 
decommissiordng  plan  by  the 
Commission,  the  licensee  sball  complete 
decommissioning  in  accordance  with  the 
approved  plan.  As  a  final  step  in 
decommissioning,  the  licensee  shall 
again  submit  the  information  required  m  - 
paragraph  (oKl  )(v)  of  tiiis  section  and 
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shall  certi^  Ute  disposition  of    . 
accumulated  wastes  from 
decommissioning.    .       . 

(d)  If  the  lilfonnation  submitted  under 
paragraph  (Hl(l)(v)  or  (cM3)  of  this 
section  doeknot  adequately 
demonstrate!  that  the  premises  are 
suitable  forJKlease  for  unreatricted  use. 
the  CommiMon  will  inform  the  licensee 
of  the  appniiriatc  further  actions 
required  foij  twmination  of  license. 

(e)  Each  qiecific  license  continues  in 
effect  beyofad  the  expiration  date  if 
necessary,  ^th  respect  to  possession  of 
residual  souijce  material  present  as 
contamixiati|n  until  the  Commission 
notifies  the  licensee  in  writing  that  the 
license  is  terminated  During  this  time, 
the  licensee  thall — 

(1)  Limit  ections  involving  source 
material  to  those  related  to 
decommissioning:  and 

(2)  Continue  to  control  entry  to 
restricted  areas  until  they  are  suitable 

.  for  release  .fbr  unrestricted  use  and  the 
Commission  botifies  the  licensee  in 
writing  that  the  license  is  terminated. 

(f)  Specifi  ^licenses  will  be  terminated 
by  written  niotice  to  the  licensee  when 
tlie  Commission  determines  that-~ 

(1)  Source  tnaterial  has  been  properly 
disposed;      ! 

(2)  Reasoi^^ble  effort  has  been  made 
to  eliminatei^sidoal  radioactive 
contaminatibk  if  present:  and 

(3Ki)  A  ratiation  survey  has  been 
performed  which  demonstrates  that  the 
premises  are  Isuitabte  for  release  for 
unrestricted  ise:  or 

(ii)  Other  uiformation  submitted  by 
the  licensee  lis  sufficient  to  demonstrate 
that  this  premises  are  suitable  for  release 
for  unrestricted  use. 

UCENSINQOF 
AND  UTILIZATION 

12.  The  authority  citation  for  Part  50  is 
revised  to  reiad  as  follows: 

Authoriiy:  Mo.  102. 103. 104. 106, 161. 182, 
laa.  188. 189.  M  Stat  836.  937. 938, 948..  953. 
954. 9SS.  956.  ^  amended,  sec.  234. 83  Stat 
1244.  at  amendBd  (42  UAC  21M.  2133, 2134. 
2135,  2201,  22^^  2233,  2238,  2239,  2282);  sees. 
201.  as  amendbid,  202, 206, 88  Stat  1242.  as 
amended.  124^]  1246  (42  U.S.a  5841. 5842.     ~ 
5846).  ji        , 

SecUon  50.7  ilso  Usued  under  Pub.  L  95- 
801.  secia  92  Btat  2051  (42  U.S.C  5851). 
SecOaa  M  10|J8o  issued  under  sees.  101, 185. 
68  SUt  wM.  9M.  as  an^ended  (42  U.S.C  2131. 
2235);  sec.  1021  Pub.  L  91-iga  83  Stat  853  (42 


U.aC  4332) 
50.56  also  i 
(42U.S.C 
Appendix  Q 
L  91-190. 83 


lona  5a23,  50J5,  50.55,  and 
under  sec.  185, 66  Stat  955 

.  Sections  50.33a.  S0.5Sa  and 
issued  undw  sec  102.  Pub. 

It  853  (42  UJ&.C.  4332). 


Sections  50.341)  nd  50.54  also  issued  under 
sec.  204. 88  Stii .  1245  (42  U.S.C  5844). 


Sections  50l58,  50.91,  and  5092  also  issued 
under  Pub.  L  97-415. 96  Stat  2073  (42  UJ&C 
2239).  Section  50.78  also  issued  under  sec. 
122. 88  Stat  939  (42  U.S.C  2152).  Sections 
S0.80;^04l  also  issued  under  tec  164,  U  Stat 
954,  ak  amended  (42  U.S.C.  2234).  Section 
50.103  also  under  sec  108. 8e'Stat  939,  as 
amended  (42  U.S:C  2138).  Appendix  F  also 
issued  under  sec  187, 88  Stat  955  (42  U.S.C. 
2237). 

For  the  purposes  of  sec  223, 68  Stat  958,  as 
amended  |42  U.S.C.  2273);  §{  50.10  (a),  (b). 
and  (c).  5a44. 50.46, 50.48.  50.54.  and  50M(a) 
are  issued  undw  sec  161b,  88  Stat  948,  as 
amended  (42  UAC  2201(bJ);  U  SaiO  (b)  and 
(c),  and  50.54  are  issued  Under  sec  1611, 68 
Stat  M8.  as  amended  (42  U.S.C  2201(i));  aiid 
{§50.9,  50.55(e).  60«(b).  60.70.  50.71.  SO.72. 
5a73, 5a78  are  issued  under  s6c.  I6I0, 68 
Stat  956,  as  amended  (42  U.S.C  2201(o)). 

13.  A  new  definition  is  added  to  S  50.2 
in  appropriate  alphabetical  order  to  read 
as  follows: 

S50.2    Daflnition*. 

*        •        *        •        • 

"Deconnnission"  means  to  remove  (as 
a  facility)  safely  from  service  and 
reduce  residual  radioactivity  to  a  level 
that  permits  release  of  the  property  for 
unrestricted  use  and  termination  of 
license. 


14.  Section  50.33  is  amended  by 
republishing  the  intipductory  text  of 
paragraph  (f),  revising  paragraph?  (f)(2) 
and  (4).  aqd  adding  paragraph  (k)  to 
read  as  follows: 

§SO;g    ContMits  or  appHcatiora;  general 
information. 

Each  application  shall  state: 


(f)  Except  for  an  electric  utility 
applicant  for  a  license  to  operate  a 
utilization  facility  of  die  type  described 
in  §  50.21(b)  or  §  50.22.  information 
sufficient  to  demonstrate  to  the 
Commission  the  financial  qualtfication 
of  the  applicant  to  carry  out  in 
accordance  with  regulations  in  this 
chapter,  the  activities  for  which  the 
permit  or  license  is  sought  As 
applicable,  the  following  should  be 
provided: 
•       *       •       ♦     '•   . 

(2)  If  the  application  is  for  an 
operating  license,  the  applicant  shall 
submit  information  that  demonstrates 
the  applicant  possesses  or  has 
reasonable  assurance  of  obtaining  the 
funds  necessary  to  cover  estimated 
operation  costs  for  the  period  of  the 
license.  The  applicant  shall  submit 
estimates  for  total  annual  operating 
costs  for.  each  of  the  first  five  years  of 
operation  of  the  facility.  The  applicant 
shalLalse  indicate  the  source(8)of  fimds 
to  cover  these  costs.  An  application  to 
renew  or  extend  the  term  of  an 


operating  license  must  inelode  die  same 
financial  informafion  as  is  required  in 
an  application  for  an  initial  Uoense. 

.(4)  The  Cbmmissipn  may' request  an 
establislied  entity  or  newly-formed 
oitity  to  submit  additional  or  more 
detailed  information  respecting  its ' 
Anahcial  arrangements 'and  status  of 
fiuidt  if  die  Commission  considers  this 
infonnalioD  appropriate.  This  may 
incjude  infiirmation  regarding  a 
licensee's  ability  to  continuis  the  conduct 
of  the  activities  authorized  by  the 
license  .and  to  decommission  the  facility. 

(k)  (1)  For  an  application  for  an 
operating  license  for  a  production  or 
utilization  facility,  information  in  the 
form  of  a  report  as  described  in  §  SO-.75 
of  this4)art  indicating  how  reasonable 
assurance  will  be  provided  that  fimds 
will  be  available  to  decommission  the 
facility. 

(2)  On  or  before  July  28, 1990,  each 
holder  of  an  operating  license  for  a 
production  or  utilization  facility  in  effect 
on  July  2ff,  1990.  shall  submit 
inforination  in  the  form  of  a  report  as 
described  in  i  50.75  of  diis  part 
indicating  how  reasonable  assurance 
will  be  provided  that  funds  will  be 
available  to  decommission  the  facility. 

15.  Section  50.51  is  revised  to  read  as 
follows: 

8  80.51    Duration  of  Hcenae,  renawaL     ' 

Each  license  will  be  issued  for  a  fixed 
period  of  time  to  be  specified  in  the 
license  but  in  no  case  to  exceed  40  years 
fiom  the  date  of  issuance.  Where  the 
operation  of  a  facility  is  involved  the 
Commission  will  issue  the  license  for 
the  term  requested  by  the  applicant  or 
fot  the  estimated  useful  life  of  the 
facility  if  the  Commission  determines 
that  the  estimated  useful  life  is  less  than 
the  term  requested.  Where  construction 
of  a  facility  is  involved,  the  Commission 
may  specify  in  the  construction  permit 
the  period  for  which  the  license  will  be 
issued  if  approved  pursuant  to  S  50.56. 
Licenses  may  be  renewed  by  the 
Commission  upon  the  expiration  of  the 
period.  Application  for  termination  of 
license  is  to  be  made  pursuant  to 
{50.82. 

16.  A  new  S  50.75  is  added  to  read  as 
follows: 

f  80.75    Wapoftlng  and  recordkeeping  for 


(a)  This  section  estabMshes 
requirements  for  indicating  to  NRC  how 
reasonable  assurance  %vill  be  provided 
that  funds  %vill  be  available  for 
decommissioning.  For  electric  utilities  it 
consists  of  a  step-wise  procedure  as 
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provided  in  pangraph*  (b)»  (c).  (e).^  and 
(f)  of  dm  Mdian.  PundiBg  for 
decoriUBisnoaiiig  of  dectric  otiMtiea  is 
also  subject  to  the  regulation  of  agencies 
(e.g^  Federal  Energy  Regulatory 
Commiftsioa  (FERC)  and  State  PoUic 
Utility  Comiaisaions)  having  jorisdiction 
over  rate  regnlation.  The  reqoirenients 
of  this  section,  in  particular  paragrai^ 
(c).  are  in  addition  to.  and  not 
substitution  for.  other  reqoirements.  and 
are  not  inleaded  to  be  owd.  by 
tbemselvea,  by  other  agencies  to 
establish  rates. 

(b)  Each  electfic  utility  applicant  for 
or  holder  of  an  operating  license  for  a 
production  or  utyiiatiott  facility  of  the 
type  and  powa  level  specified  in 
para^aph  (c)  of  this  sediaD  dull  submit 
a  deconmussioning  r^iort.  as  required 
by  §  S0.33(k)  of  this  part  containing  a 
certification  that  financial  assurance  for 
decommissioning  will  be  provided  in  an 
amount  which  may  be  more  but  not  less 
than  the  anwant  stated  in  tfie  table  in 
paragraph  (cMl)  of  this  sectioiu  acQnsted 
annually  using  a  rate  at  least  equal  to 
that  stated  in  paragraph  (c)(2)  of  this 
section,  by  one  or  mmt  irf'the  methods 
described  in  parapaph  (e)  at  this 
section  as  acceptable  to  the 
Ck>mmissian.  The  amount  stated  in  the 
applicant's  or  licensee's  certification 
may  be  based  on  a  cost  estimate  for 
decommissioning  the  facility.  As  part  of 
the  certification,  a  copy  of  the  financial 
instrument  obtained  to  satisfy  the 
requireneats  of  paragraph  (e)  of  this 
section  is  to  be  submitted  to  NRC 

(c)  TaUe  of  nunimura  amonnts 
(January  1986  debars)  required  to 
demonstrate  reasonable  assurance  of 
funds  for  decommissioning  by  reactw 
type  and  power  leveL  P  (in  MWt); 
adjustment  factor.*  , 


(iNi)  Fm  a  PWR: 
greater  than  or  equal  to 

3400  MWt 

between   1200   MWt   and 

3«J0  MWt  {For  a  PWR 

of  less  than  1200  MWt. 

me  P=1200  MWtJ 

(ii)ForaBWR: 
greater  than  or  equal  to 

3400  MWt 

bet«veen   1200   MWt    and 

3400  MWt  (For  a  BWR 

of  less  than  1200  MWt. 

Hse  p=iaoo  Kiwt)._.; 


S106 


$(75+0.0068?) 


tl35 


$(10t+OilOOP) 


■  Aaioiint*  ace  baaed  on  activitie*  rahted  to  die 
definitioo  of  "DeooBimteMOB"  in  |  50^  of  this  part 
and  do  not  include  the  cost  of  removal  and  disposal 
of  spent  fuel  gr  of  nonradioactive  stnictures  and 
materials  beyond  that  necessary  to  terminate  the 
license. 


(2)  An  at^aatment  hctor  at  least  equal 
to 0.05  L  -f  0.13  E  +  0228  is  to  be  used 
where  Land  E  are  escafation  Eactors  for 
labor  and  energy,  respectiveiy.  and  are 
to  be  takoi  from  regioaai  data  of  U.& 
Departmest  of  Labor  Bwcau  of  Labctf 
Statistics  and  B  is  an  ascalatian  ^Ktor 
foe  waste  baiial  Mid  is  to  be  taken  from 
NRC  report  ^aIREG-1307.  "Report  on 
Waste  Burial  Charges." 

(d)  Eadi  non-electric  utility  applicant 
for  or  holder  of  an  operating  licwtse  for 
a  productioa  or  utiiixation  larility  shall 
subait  a  decommiBsionkig  rqiort  as 
required  by  t  S0L33(k)  (rf  this  part 
containing  a  cost  estimate  fior 
decosunlssioiyng  the  fiscility.  an 
indication  of  wh^  method  or  methods 
described  in  parapaph  (e)  of  th» 
8ecti<m  as  acceptable  to  the  Commission 
will  be  used  to  provide  funds  for 
decommis^oning,  and  a  description  of 
the  means  of  adjusting  the  cost  estimate 
and  associated  funding  level 
periodically  over  the  hfe  of  the  facility. 

(e)(1)  As  provided  in  paragraphs  (e) 
(2)  and  (3)  of  this  section,  financial 
assurance  is  to  be  provided  by  the 
followiqg  methods: 

(i)  Prepayment.  Prepayment  is  the 
deposit  prior  to  the  start  of  operation 
into  an  accoimt  segregated  from  lioensee 
assets  and  outside  the  licensee's 
administrative  control  of  cash  or  fiqmd 
assets  such  that  the  amount  of  funds 
would  be  sufficient  to  pay 
decommissioning  costs.  Prepayment 
may  be  in  the  form  of  a  trust,  escrow 
accoimt,  government  fund,  certificate  of 
deposit,  or  deposit  of  government 
securities. 

(ii)  External  sinking  fund  An  external 
sinking  fund  is  a  fund  established  and 
maintained  by  setting  funds  aside 
periodically  in  an  account  segregated 
fi-om  licensee  assets  and  ont^de  the 
Ucensee's  administrative  control  in 
which  the  total  amount  of  ftmds  would 
be  sufficient  to  pay  decommissioning 
costs  at  die  time  termination  of 
operation  is  expected.  An  external 
sinking  fund  may  be  in  the  form  of  a 
trust,  escrow  account,  government  fund, 
certificate  of  deposit,  or  deposit  of 
govemn\ent  securities. 

(iii)  A  surety  method,  insurance,  or 
other  guarantee  method  These  methods 
guarantee  that  decommissioning  costs 
will  be  paid  shoald  the  licensee  default 
A  surety  method  may  be  in  the  form  of  a 
surety  bimd.  letter  of  credit,  or  line  of 
credit.  Any  surety  method  or  insurance 
used  to  provide  financial  insurance  for 
decoBHBissioning  must  contain  the 
following  conditions: 

(A)  The  surety  method  w  insinance 
must  be  opei»-ended  or,  if  written  for  a 
specified  term,  such  as  five  years,  must 


be  renewed  aotomatieany  onless  90 
days  or  more  prior  to  the  renewal  date, 
the  issuer  notifies  the  Cbmmission.  the 
beneficiary,  and  the  licensee  of  its 
intention  not  to  renew.  The  smvty  or 
insurance  must  also  provide  ttiat  the  full 
face  araoant  be  paid  to  the  beneficiary 
aatomalicaHy  prior  to  tfte  expiration 
withoat  proof  of  fcwfeiture  if  the  licensee 
fails  to  pravide  a  reptocement 
acceptiMe  to  the  Commission  within  30 
days  after  receipt  of  notification  of 
cancellation. 

(B)  Hie  surety  or  insmance  must  be 
payable  to  a  trust  established  for 
decommissioning  costs.  The  trustee  and 
trust  must  be  acceptable  to  tbe 
Commission.  An  acceptidile  trustee 
includes  an  appropriate  State  or  Federal 
goveriment  agem^  or  an  entity  wiiddk 
has  the  authority  to  act  as  a  trustee  and 
whose  trust  operations  are  regulated 
and  examined  by  a  Federal  or  State 
agency. 

(C)  The  surety  method  or  insurance 
must  remain  in  effect  imtfl  the 
Commission  has  terminated  the  license. 

(2)  For  a  licensee  other  than  an 
electric  utility,  acceptable  methods  ot 
providing  financial  assurance  for 
deoommissioning  are — 

(i)  Prepayment; 

[ii)  An  external  sinking  fund,  in  which 
deposits  are  made  at  least  anmially, 
coupled  with  a  surety  method  or 
insurance,  the  value  of  which  may 
decrease  by  the  amount  being 
accumulated  in  the  sinking  fiuid, 

(iii)  A  surety  method,  insurance,  or 
other  guarantee  method  A  parent 
company  gaatantee  of  funds  ios 
decommissioning  costs  based  on  a 
financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
Appendix  A  of  10  CFR  Part  30.  A  parent 
company  guarantee  may  not  be  used  in 
combination  with  other  financial 
methods  to  satisfy  the  requirements  of 
this  section. 

(iv)  In  the  case  of  Federal,  State,  or 
local  government  licensees,  a  statement 
of  intent  containing  a  cost  estknate  for 
decommissioning,  and  indicating  that 
funds  for  decoraraisskming  will  be 
obtained  when  necessary. 

(3)  For  an  electric  utilify,  acceptable 
methods  of  providing  financial 
assurance  fw  decommissioning  are — 

(i)  Prepayment; 

(ii)  An  external  sinking  fund  in  which 
deposits  are  made  at  least  annually: 

(ui)  A  surety  method  or  insurance; 
and 

(iv)  In  the  case  of  Federal  government 
licensees,  a  statement  of  intent 
containing  a  cost  estimate  for 
decommissioning  or  an  amotmt  based    ' 
on  paragraph  (c)  of  this  section,  and      ' 
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indicating 
deoHninissii 
necessaiy, 
(f)Each 
years  jtrtOF 
operation  si 
decoiiunisp 
estimate  fqi 
up-to-d^te 


It  funds  for  ^ 
jng  will  be  obtained  when 


nsee  shall  at  or  about  5 
the  projected  end  of 
inrita  preliminary 

plan  containing  a  cost 
tecpihmissionihg  and  an 
,  isessment  of  the  major  ' 
technical  fetors  diat  could  affect 
planmRg;kt^^CQnunis«ioning.  Factors 
to  be  oonsiqared  in  sidnnitting  this 
inf(HinatioB|iaalttd»-i^  •>  ;; 

ll}Th«  dSMnimissionine  alternate 
anticipated  to  be  ased  The       :  ^:  -'■ 
requirements  of  {  SO^bKl)  n^nst  be 
consider^  Ht  this  time: 

(2)  Major  Bchnicial  actions  necessary 
to  cany  oiit  iecbnuniSsioning  safely; 

(3)  Inecimentsituatidn  with  regard 
to  disposal  cf  high-level  Mid  low-level 
radioactive  waste; 

(4)  Residual  radioactivity  criteria: 

(5)  Other  Hite  specific  factors  which 
could  affecl  decommissioning  planning 
and  cost  'l| 

if  necessary.this  submittal  shall  itao 
include  plai^i  for  adjusting  levels  of 
funds  assuijaidfordecomraiasioning.to 
demonstratelthat  ia  reasonable  level  of 
assurance  «4fi  be  provid(Kl  that  funds 
will  be  availabijei  when  needed  to  cover 
the  costs  of  decommissioning. 

(g)  Each  Ittensee  shall  keep  records  of 
information  Important  to  the  safe  and 
effective  denMmnissionii^  of  A«  facility 
in  an  identiHed  location  imtil  the  license 
is  terminate  by  the  Commission.  If 
records  of  relevant  information  are  kept 
for  other  purposes,  reference  to.these 
records  anc  their  locations  may  be  used. 
Information  ihe,  Ckinunission  considers 
important  t(  hd^coQUQissioning  consists 

(iJRecbri  la  of  spiUa  or  other  unusual 
:  occurrence)  involyiiw  the  spread  of 
cohtamiliat  an  In  and^arouhd  the  . 
facnity^eqly  ii^nrat  or  site.  These 
recoids  ina;  rjb^  tinuted  to  instances 
when  signiqfiaht  cbhtainination  remains 
after  any  cleanup  procedures  or  when 
there  is  reaMmable  likelihood  that 
contaminant^  may  have  spread  to 
inaccessiblejareas  as  in  the  case  of 
possible -sef  page  into  porous  materials 
such  as.Qor^Qrete.  These  records  must 
include  any  known  information  on 
identification  of  involved  nuclides, 
quantities,  (qrms.  and  concentrations. 

(2)  As-built  drawings  and 
modificationB  of  structures  and  . 
equipment  at  restricted  areas  where 
radioactiveitiaterials  are  used  and/or   . 
stored  and  p^  locations  of  possible 
inaccessibly  jcontamination  such  as 
buried  pipekl  which  may  be  subject  to 
contamination.  If  required  drawings  are 
referenced,  ^ach  relevant  document 
nerd  not  be  ndexed  individually.  If 


drawings  are  not  available,  the  licensee 
shall  substitute  appropriate  records  of 
available  information  concerning  these 
areas  and  locations. 

(3)  Records  of  the  cost  estimate  ' 

performed  for  the  decommissioning 
funding  plan  (M' of  the  amount  certifiad 
for  decommissioning,  and  records  pf  the 
funding  mediod  used  for  assuriifg  fitnda . 
if -aitber  a  funding  plan  or  certification  is 
used. 

17.  Section  50.62  is  revised  to  read  as 
follows: 

§  50.82   Application  far  lac  iMMMM  of 


(a)  Any  liqensee  may  apply  to  the    . 
Commission  for  authority  to  surrender  a 
license  voluntarily  and  to  decommission 
the  facility,  For  a, fadlity  tiiat 
permaiitotiy  ceases  ojEteration'afler  July 
27, 1988,  this  ai4>licatiOn'  niUst  be  made 
within  two  years  foUowitig  permanent 
cessation  of  operations,  and  in  no  case 
later  than  one  year  prior  to  expiration  of 
the  operating  license.  Each  application 
for  termination  of  license  must  be 
acccMnpanied.  or  preceded,  by  a 
proposed  deconunissioning  plan>  For  a 
facility  which  has  pettnanentiy  ceased:  - 
operation  prior  to  i»dy  27;i988,-" 
requicemenlsipr  contents  of  the'    ■  C  %;^ 
decommissioning  plan  as  spetifiedte  ■ "  ; ' 
paragraphs  (b)  through  (d)  of  this  section 
may  be  modified  with  approval  of  the 
Conunission  to  rdSect  the  feet  that  the 
decommissioning  prOceSs  has  be^n  - 
initiated  previously. 

(b)  The  proposed  decommissioning  ■ 
plan  must  include — 

(1)  The  choice  of  the  alternativjb  for 
decoinmissioning  with  a  description  of 
activities  involved. 

(i)  For  an  electric  utility  licensee,  an 
alternative  is  acceptable  if  it  providaa 
for  completion  of  decommissioning  '^  -"'  ;, 
within  60  years.  Consideration  will  be 
given  to  an  alternative  which  provides 
for  completion  of  decommissioning 
beyond  60  years  only  when  necessary  to 
protect  the  public  health  and  safety. 
Factors  to  be  considered  in  evaluating 
an  alternative  which  provideis  for 
completion  of  decommissioning  beyond 
60  years  -are  set  out  in  paragraph 
{bKl)(iii)  of  this  section. 

(ii)  For  a  licensee  other  than  an 
electric  utility,  an  alternative  is  :•• 

acceptable  if  it  provides  fw-completion 
of  decommissioning  without  significant 
delay.  Consideration  will  be  given  to  an 
alternative  which  provides  for  delayed 
completion  of  decommissioning  only 
when  necessary  to  protect  the  publio  *     .: 
health  and  safety.  Factors  to  be         ■  <■;  ] 
considered  in  evaluating  an-altemative    >' 
which  provides  for  delayed  cooqjletion 
of  decommissioRing  are  set  out  ij;!   ,  . 
paragraph  (b)(lHiii)  of  this  section. 


(iii)  Factors  to  be  considered  in 
making  the  evaluations  required  by 
parag^phs  (bMlMi)  and  (b)(lKii)  of  this 
section  include  unavailability  of  waste 
disposal  capacity  and  other  site  specific 
factors  affecting  die  licensee's 
capability  to  carry  out  decommissioning 
safely,  including  presence  of  other 
nuKslear  facilities  at  the  site. 

(2)  A  description  of  controls  and  limits 
on  procedures  and  squipment  to  protect 
occupational  andpublic  health  and 
sa£aty: 

(3)  A  description  of  the  planned  final 
radiatioa  survey; 

(4)  An  updated  «ost  estimate  for  the 
cboMn  ahemative  for  decfunmissioning, 
comparison  of  that  estimate  with 
present  funds  set  aside  for 
decommissioning,  and  plan  for  assuring 
tfaeayailability  of  adequate  funds  for 
completion  of  decommissioning. 

(5)  A  description  of  technical 
specifications,  quality  assurance 
provisions  and  physical  security  plan  ' ' 
proviiidns  in  place  during 
decommissioning, 

'  (c^OMonuliisSioniiig  plans  which 
plri^ibsiftah  alternative  that  delays 
eoMpletion  of  decotnniissiiNiing  by 
'nKluding  a  period  of  storage  or  long- 
term  sorvetDance  must  provide  that — 
.    (ij  Fuiids'needed  tip'  Complete 
decotnmfssibhtdg'be  plao^  ihto  an 
account  segregated  finim  licensee  assets 
and  outside  the  Ucensee's       •         " 
administrative  control  duriiig  the  storage 
Ot'survefllance  period,  or  a  surety 
inethdd  .(N*  fimd  statement  of  intent  he--  ' 
maiiifainedin  accordance  wjth the    < 
criteria  bf'J  50.75(e),  and  ;;  ;'**^  " 

(2)  Means  be  include  fbr'adjiudting' 
cost  estimates  and  associated  fimding 
levels  over  the  storage  or  surveillance 
period. 

(d)  For  decommissioning  plans  in 
which.the  major  dismantlement 
activities  are  delayed  by  fitst  placing 
tiie  facility  in  storage,  planning  for  these 
delayed  activities  may  be.less  detailed, 
ijpdated  detailed  plans  must  be 
sutunitted  and  approved  prior  to  the . 
start  of  these  activities. 

(e)  If  die  decommissioning  plan 
demonstrates  that  the  decommissioning 
.will be  performed  in  accordance  with   . 
the  regulations  in  this  chapter  and  yvill 
not  be  inimical  to  the  comman  defense 
and  security  or  to  the  health  and  safety 
of  the  public,  and  after  notice  to 
interested  persons,  the  Commission  will 
approve  the  plan  subject  to  such 
conditions  and  limitations  as  it  d^ems    - 
appropriate  and  necessary  and  issue  an 
order  audiorizing  the  decommissioning.   -. 

(f)  The  Commission  will  terminate  the  .. 
license-if  it  determines  that—       .  . 
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(1)  The  deeomnianoniiv  hu  been 
perfomed  tai  ■coarduoe  wiA  the 
approved  dwwiiiekwinft  plan  «ad  Bie 

(2)  The  tctBuel  radiatiao  nrvey  and 
associated  docameolatkn  deMDUtntei 
thet  the  facilitjr  and  iite  are  soitable  for 
release  for  uuestricted  ose 

PART  SI— ENVIRONMENTAL 
PROTECTION  REOULATWWS  FOR 
DOMESTIC  UCENSMQ  AND  RELATED 

REGULATORY  FUNCTIONS 

. 

1&  The  anlhority  dtationfor  Part  51 
continues  to  read  as  foUowK 

AolkBtitr.  Sac.  m.  SB  Slat  9<a  as 
amended  (42  U.S.C2201X  sect.  201.  as 
amended.  ZB.  M  Stat  U42.  as  amendefl.  1244 
(42  U.S.C  5841.  55*2). 

Subpart  A  aha  iswcd  under  Natioaal 
Environmental  Poficy  Act  of  ISOt.  sees.  102, 
104. 105, 83  Stat  857-854,  as  anended  (42 
U.S.C  4332. 4394. 439^  and  PabrL  96-«(M. 
Tide  IL  92  Stat  »S-3M1.  SactioB  51.22  also 
issued  undar  saa  27<  73  Stat  688,  as 
amended  by  82  Slat  309fr-3038  (42  U.&C. 
2021). 


SSI  JO   [Amended] 

19.  Section  Sl.ZO  is  amoided  by   - 
removing  and  tesMfiiig  paragraphs  (b) 
(5)  and  (10). 

20.  iB  {  S1JS3,  paragrafri)  (b)  is  revised 
to  read  as  fcAows: 


§51.53 


to  anviRKWMntai 


(b)  Post  {^rating  Hcextse  stage.  Each 
applicant  for  a  license  amendment 
authorizing  the  decoBunisakMung  of  a 
productioa  or  utilization  faciUty  covered 
by  §  51.20  and  each  applkai^  for  a 
license  or  license  amendment  to  store 
spent  &iel  at  a  nuclear  power  reactor 
after  expiration  of  the  operating  license 
for  the  nuclear  power  reactor  shall 
submit  with  its  application  the  number 
of  copies,  as  ^edfied  in  i  S1.55,  of  a 
separate  doomient.  entided 
"Supplement  to  Applicant's 
Environmental  Report-^^iat  Operating 
License  Stage."  vriiich  wffl  tq>date 
"Applicant's  Hnvironmental  Report- 
Operating  License  Stage."  as 
appropriate,  to  reflect  any  new 
information  or  significant  envkonmental 
change  associated  with  the  ai^cant's 
proposed  deoommissioBmg  activities  or 
with  the  appKcanrs  proposed  activities 
with  reelect  to  the  phoned  storage  of 
spent  foel  Uaieas  othwwise  reqv^ed  by 
the  Commiasion,  hi  acoordoioe  with  die 
generic  detem^iation  in  f  51.23(a)  and 
the  provisiOMi  in  f  S1.23(b).  die 
appKcant  shall  oidjr  addresa  dte 
envireanenlai  iaqiact  of  spent  fae! 
storage  for  the  term  of  the  license 
amdied  for.  The  "Sapptemoit  to 
Applicant's  Enviroranental  Report— l\>st 


Operating  Licenae  Stage"  asay 
incorporate  by  refcwnce  any 
infomatioB  coalnined  in  "Vlpplicanf  s 
Environmental  Report— Canafc  wjlion 
Permit  Stage,"  "S^ipleaenl  to 
Applicants  BariioiMMenlal  Rsfiort — 
Operating  LiopBoa  Staee."  final 
enviroaniMitol  inyact  itataiaent 
supplencat  to  final  envkoBBental 
impact  statcflwnt  of  records  <d  decision 
previously  prepared  hi  connection  with 
the  ccHistnietion  permit  at  operating 
license. 

21.  In  S  51 JS,  paragraph  (a)  is  revised 
to  read  as  follows: 

§51.55    CnvtronmaolM  report— number  of 


(a)  Each  am>ticant  for  a  license  to 
construct  and  (^lerate  a  production  or 
utiHzaticm  facility  covered  by 
paragraphs  (bKl).  (bJPJ.  {bK3)  or  (bl(4) 
of  §  51.20  and  each  apfdicant  for  a 
license  amendment  authorizing  the 
decommissioniog  of  a  production  or 
utilization  facility  covered  by  f  51.20. 
and  each  applicant  for  a  license  or 
Ucense  amenchnent  to  store  spent  fdel  at 
a  nuclear  power  reactor  after  e}q;>iration 
of  the  operathug  Ucense  fior  the  nuclear 
power  reactw  shall  aubmit  to  the 
Director  of  Nudear  Reactor  Regulation 
or  the  Director.bf  Nuclear  Material 
Safety  and  Safeguards,  as  aH>roiHiate, 
forty-one  (41]  copies  of  an 
environmental  report,  or  any  supplement 
to  an  environmental  report.  The 
applicant  shall  retain  an  additional  109 
copies  of  the  environmental  report  or 
any  supplement  to  the  environmental 
report  for  diatribution  to  parties  and 
Boards  in  die  NRC  proceeding.  Fednal, 
State,  and  local  offidala  and  any 
affected  Indian  tribes,  in  accordance 
with  written  instructions  issued  by  the 
Director  of  Nuclear  Reactc»  Regulation 
or  die  Director  of  Nudear  hiatoial 
Safety  and  Safeguards,  as  appropriate. 

22.  Section  51  JO  is  amended  by 
revising  paragraph  (a)  to  read  as 

follows: 

§51.60 

Benaei 

(a)  Each  applicant  for  a  ficense  or 
other  form  trf  pennission,  or  an 
amendment  to  or  renewal  of  a  license  or 
other  tomi  <rf  permiesion  issued 
pursuant  to  Paris  3a  3Z,  33.  34. 35.  38, 4a 
61, 70  and/or  7Z  of  this  chapter,  and 
covered  by  paragraphs  (t^)  diroagh 
(b)(6)  of  dris  section.  shaD  sidndt  widi 
its  applicatton  to  Iho  Dhnetor  of  Nadear 
Material  Safety  and  Snft^piaidadw 
number  of  copies,  aospedfied  to  f  51.6a 
of  a  sepvate  documeitf.  entitfed 
"Applicant's  Kvviromnental  Report"  or 


"Supplement  to  Appliemf s 
Qivifonmenlal  Report,  as  appropriate. 
The  "Applicant's  Environment^  Rqport" 
shall  coBtahi  the  iufui'inatton  specified 
in  §  51.45.  ff  the  appficatiaa  is  for  an 
amendment  to  or  a  renewal  of  a  Ccense 
or  other  form  of  pemdsston  iar  which 
the  api^cant  haa  previously  subinitted 
an  environsaonral  report  the  supplement 
to  applicant's  «ivirownental  i^ort  may 
be  Ihnitod  to  iaooiporating  by  reference, 
updating  or  supplemantmg  the 
inf oraation  previous  aofanttted  to 
reflect  any  significant  enviromnental 
change,  iadnding  any  siyuficant 
environmental  change  resulting  from 
operatiooal  experience  at  a  change  in 
operatiooa  or  proposed 
decommissioning  activities.' 


23.  In  S  51SS.  parapaph  (b)  is  revised 
to  read  as  idUowr 

§51.95   Suppiamanttoflnali 


(b)  Bost  opemting  license  stqge.  fai 
connectitm  with  the  amendment  of  an 
operating  license  to  authoriie  the 
decommissioning  of  a  production  or 
utilization  facility  covered  by  i  51  JO  or 
with  the  isswance.  amendmeat  or 
renewal  of  a  licenae  to  stem  ^lentfud 
at  a  nudear  power  reactor  after 
expiration  of  the  operadng  Iwense  for 
the  midear  power  nactor.  dw  NRC  staff 
will  prepare  a  soppiementel 
envtromnentalisapact  statement  for  die 
poat  operating  Ucense  stage  or  an 
environmenial  assessment,  as 
appropriate,  which  will  update  the  prior 
environmental  review.  The  supplement 
or  assessment  may  teoorporate  by 
reference  any  infcvmatfon  contained  in 
the  final  environmental  impact 
statement  the  supplement  to  the  final 
•  environmental  inqiact  statement — 
operating  Koense  stage,  or  in  the  records 
of  decision  prepared  in  connection  with 
the  conatniction  permit  or  the  operating 
license  for  that  facility.  The  s«^lement 
will  indude  a  request  fer  oommenta  as 
provided  in  1 51.73^  Unless  odterwise 
required  lay  the  Commisaieo.  in 
accordance  with  the  generic 
determination  in  §  SL2a(»)  and  die 
provisions  of  1 51.23(1^  a  supplemental 
envimnmsBtal  Impact  stetenant  for  the 
post  operating  Ucense  stage  or  an 
environaiental  assossment  as 
appropriate,  will  adibeae  die 
envimiMuiitel  tmpnrte  of  spent  foel 
storage  awy  nr  t^e  tern  of  tbe  license. 
license  amendment  or  license  renewal 
applied  for. 
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PART  TO-fOMESnC  UCEN8INQ  OF 
SPECIAL  I^^LEAR  MATERIAL 

24.  The  a  lithority  citation  for  Part  70 18. 
revised  to  i  ^d  as  follow*: 

Authotlty:  Sees.  51. 53. 16U 182.  U3. 08 
Stat.  829.  gsbJMS.  953. 8S4.  w  amended.  Mc 
234. 83  Stat  «H  at  amended  (42  U.&C  2071. 
2078. 2201. 2^  2233. 2282);  aeca.  2(n.  as 


amended, 
amended. 
5842.5645. 
Section 
flOl.  sec 
Section 
But.  030 
issned 
475  (42  U. 


■  Z1M\.\ 


amendsd 

issaed 
U.S.C2238, 
under  sec  1( 
UAC 

For  the 
amended 
70.21(c).  70. 
70.32(a)(3). 
and(c). 
70.57(b). 
(j)aie 
amended 
7aa0a(a) 
70.24(b). 

70.58(a 
sec.  181  i.  88 
2201(1)): 
7038,70J»| 
70.58(gM4). 
(c)  are  issi 


204. 208. 8e^Slat.  1242,  as 
1245. 1248(42  U.S.C  5B4t 

also  issued  under  Pub.  L.  95- 
Stat  2851  (42  U&Q  5S51). 
also  issued  under  sec  122. 68 
.C  2152).  Sectkw  70.31  also 
S7d.  Pnb.  L  93-477. 88  Stat. 
2077).  SecUoDS  7038  and  70L44 
184.8BSUt9M.aB 
2234).  Section  TOei  also 
188. 187. 88  Stat  955  (42 
).  Section  7082  also  issued 
88  Stat  83a  as  anended  (42 

es  of  sec  223. 88  Stat  968.  as 
I.S.C  2273).  li  703.70119(1:). 
|a).  (b),  [dHkl  rOMlm)  and  (b). 
.  (H  (d).  and  (9,  mSB,  70L38(b) 
i).70i42(a)and(c).7aSB. 
l(d).70«(aMgK3).and(h)- 
.18lK86Stat»48.a8 
.2301(bM:l|70L7. 
|d).  7a20b(c)  and  (e).  TQlZUc). 
|a)(6),  (c).  (d).  (e).  and  (g).  7036. 

,  70.57(b)  and  (d),  and 
,  and  M-iS)  ere  issued  under 

.  04a  as  amended  (42  U.S.C. 
11 TBLS.  70A  70.2aMd)  and  (e). 
Ifaod  (0. 70JZ.  TOSS.  7aS4. 70.55, 
.  and  ()),  7asa  and  TOOefb)  ud 
r  sec  leio.  68  SUt  9Sa  as 


amended  (42  t;.S.C  2201(o)). 

25.  Sectioa  7a4  is  amended  by  adding 
a  new  |>ara^ph  (bb)  to  reed  as  fellows: 

S70.4   OaflnWon*. 

*        •        ♦        •        • 

(bb)  "Decommission"  means  to 
remove  (asia  facility)  safely  from  service 
and  reducetesidual  radioactivity  to  a 
level  that  p^ftnits  release  of  the  property 
for  unrestrijiled  use  and  tenmnatioR  of 
license. 

26.  Section  70.22  is  amended  by 
adding  a  new  paragraph  (a)(9)  to  read  as 
follows:      j  I 

$70.22   Cmji^anlaefapplicaltona. 

»  (a)  Each  l^ication  for  a  license  shall 

contain  thejl  oOowing  information: 

(9)  As  provided  by  §  70.25.  certain 
application^  for  specific  licenses  filed 
under  this  i^8rt  must  contain  a  proposed 
decommissioning  fimding  plan  or  a 
certificatioa  of  financial  assurance  for 
decommiBSi^ng.  )n  the  case  of  renewal 
appKcationksulHnitted  before  July  27. 
1900.  thla  silmMtat  nay  foUow  the 


renewal  ai 


submitted  m  or  before 


Btion  but  must  be 


27.  A  new  i70L2S  is  added  to  read  as 
foUows: 

§70.26   FInanciat ■ssunwce and 
racofdtoaplng  lor  dacomndaslonlno. 

(a)  Each  ^plicant  for  a  specific 
license  aulhi^zing  die  possession  and 
use  of  unsealed  special  nudear  mat^al 
in  quantities  exceedii^  10*  times  ttie 
applicable  quantities  set  forth  in 
Aippea&x  C  to  10  CFR  Part  20  shall 
submit  a  decofimussioniog  funding  plan 
as  described  in  paragra^  (e)  of  this 
section.  A  decommissioning  ftindiog 
plan  must  also  be  sotKoitted  when  a 
combination  of  isotopes  is  involved  if  R 
divided  by  10*  is  greater  than  1  (unity 
rule),  where  R  is  defined  here  as  the  sum 
of  the  ratios  of  the  quantity  of  each 
isotope  to  the  applicable  value  in 
Appendix  C. 

(b)  Each  applicant  for  a  specific 
license  authorizing  possession  and  use 
of  unsealed  special  nuclear  material  in 
quantities  specified  in  paragr^  (d)  of 
this  section  shall  either— 

(1)  Submit  a  decommissioning  fimding 
plan  as  described  In  paragraph  (e)  of 
this  section:  ot 

(2)  Submit  a  certification  that 
financial  assurance  for  deconunissioning 
has  been  provided  in  the  amount 
prescribed  by  paragraph  (d)  of  diis 
section  using  one  of  the  methods 
described  in  paragraph  (f)  of  this 
section.  For  an  applicant,  this 
certificatioo  may  state  that  the 
appropriate  assurance  wiU  be  obtained 
after  the  application  has  been  approved 
and  the  license  issued  but  prior  to  the 
receipt  of  licensed  material  As  part  of 
the  certification,  a  copy  of  the  financial 
instrument  obtained  to  satisfy  the 
requirements  (rf  para^aph  (e)  of  this 
section  is  to  be  submitted  to  NRC 

[ci  (1)  Each  holder  of  a  specific  license 
issued  on  or  after  July  27,  igoa  whidi  is 
of  a  type  described  in  paragraph  (a)  or 
(b)  of  this  section,  shaQ  provide 
financial  assurance  for  decommissioning 
in  accordance  with  the  criteria  set  forth 
in  this  section. 

(2)  Each  bolder  of  a  specific  license 
issued  before  July  27. 1900.  and  of  a  type 
described  in  paragrai^  (a)  of  thn 
section  shall  submit  on  or  before  |uly 
27, 1990.  a  decommisaioning  funding 
plan  or  oertificatioii  ol  financial 
assurance  for  deconnussioning  in  an 
amount  at  least  equal  to  CSOiOOO  in 
accordance  with  the  criteria  set  forth  in 
this  8ecti<A.  If  the  licensee  submits  the 
certification  of  financial  assorance 
rather  than  a  decommissioning  fvM&ng 
plan  at  this  time,  the  Uconee  AaH 
include  a  deooaaaiasiaBiBg  fondrng  plan 
in  any  applicatioa  for  licease  roiewal. 

(3)  Each  bolder  of  a-spedficliocBse 
issued  before  July  27, 1990,  and  of  a  type 


described  in  paragraidi  [hi  of  this 
section  AM  subndt.  on  or  before  )idy 
27,  -Ifoa,  a  certification  <tf  financial 
assurance  for  daoommiseioning  or  a 
decommisaioning  landing  plan  in 
accordance  srith  the  criteria  set  forth  in 
thissectioiL 

(d)  Table  of  required  amoonts  of 
financial  assarance  for  deconunissioning 
by  quantity  of  material. 

greater  tlian  10*  but  less  than  or 
equal  to  10'  times  the  applica- 
ble quantities  of  Appendix  C  of 
Part  2a  (For  a  combination  of 
isotopes,  if  R,  as  defined  in 
|70.2S(a).  divided  by  10*  ■ 
greater  than  1  twt  R  divided  1^ 
10^  is  less  tlian  or  equal  to  1.) S7S0.00O 

greater  than  10^  but  leas  than  or 
equal  to  10*  times  tlie  applica- 
ble quantities  of  Appendix  C  of 
Part  2a  (For  a  tombination  of 
isotopes,  if  R.  as  defined  in 
S7a2S(a).  divided  by  10*  is 
greater  than  1  but  R  cfivided  by 
10*  is  less  than  or  equal  to  1.) ......   $150,000 


(e)  Each  decommissioning  funding 
plan  must  contain  a  cost  estimate  for 
decommissioning  and  a  description  of 
the  method  of  assoring  funds  for 
decommissioning  from  paragraph  (f)  of 
this  section,  including  means  of 
adjusting  cost  estimates  and  associated 
funding  levels  periodically  over  the  life 
of  the  focility. 

(f)  Financial  assurance  for 
deconunissioning  must  be  provided  by 
one  or  more  of  the  following  methods: 

(1)  Prepayment  Prepayment  is  the 
deposit  prior  to  the  start  of  operation 
into  an  account  sepvgated  from  Hcensee 
assets  and  outside  the  licensee's 
administrative  control  of  cash  or  liquid 
assets  such  that  the  amount  of  fends 
would  be  sufficient  to  pay 
decommissioning  costs.  Prepayment 
may  be  in  the  form  of  a  trust  escrow 
account  government  fund  certificate  of 
deposit  or  deposit  of  government 
securities. 

(2)  A  surety  method,  insurance,  or 
other  guarantee  method.  These  methods 
guarantee  that  decommissioning  costs 
will  be  paid  should  the  licensee  default 
A  surety  method  may  be  in  the  form  «rf  a 
surety  bond,  letter  (^credit  or  line  ctf 
credit  A  patent  company  guarantee  ot 
funds  for  decommissioning  costs  based 
on  a  financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
Appentttx  A  of  10  CFR  Part  aa  A  parent 
company  guarantee  may  not  be  used  in 
comfaiBation  writii  ether  fiaoocfad 
methods  to  satisfy  the  roqaireaMats  of 
thb  sectioB.  Any  surety  method  or 
insurance  used  to  provide  financial 
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assurance  for  decominissioning  must 
contain  tlie  following  conditions: 

(i)  The  surety  method  or  insurance 
must  be  open-ended  or,  if  written  for  a 
speciHed  term,  such  as  Ave  years,  must 
be  renewed  automatically  unless  90 
days  or  more  prior  to  the  renewal  date, 
the  issurer  notifies  the  Commission,  the 
beneficiary,  and  the  licensee  of  its 
intention  not  to  renew.  The  surety 
method  or  insurance  must  also  provide 
that  the  full  face  amount  be  paid  to  the 
beneficiary  automatically  prior  to  the 
expiration  without  proof  of  forfeiture  if 
the  licensee  fails  to  provide  a 
replacement  acceptable  to  the 
Commission  within  30  days  after  receipt 
of  notification  of  cancellation. 

(ii)  The  surety  method  or  insurance 
must  be  payable  to  a  trust  established 
for  decommissioning  costs.  The  tnistee 
and  trust  must  be  acceptable  to  the 
Commission.  An  acceptable  trustee 
includes  an  appropriate  State  or  Federal 
government  agency  or  an  entity  which 
has  the  authority  to  act  as  a  trustee  and 
whose  trust  operations  are  regulated 
and  examined  by  a  Federal  or  State 
agency. 

(iii)  The  surety  method  or  insurance 
must  remain  in  effect  until  the 
Commission  has  terminated  the  license. 

(3)  An  external  sinking  fund  in  which 
deposits  are  made  at  least  annually, 
coupled  with  a  surety  method  or 
insurance,  the  value  of  which  may 
decrease  by  the  amount  being 
accumulated  in  the  sinking  fund.  An 
external  sinking  fund  is  a  fund 
established  and  maintained  l^  setting 
aside  funds  periodically  in  an  account 
segregated  from  licensee  assets  and  - 
outside  the  licenssee's  administrativf  ■  ; 
control  in  which  the  total  amount  of  1  '■- 
funds  would  be  sufficient  to  pay 
decommissioning  costs  at  the  time 
termination  of  operation  is  expected.  An 
external  sinking  fund  may  be  in  the  form 
of  a  trust,  escrow  account,  government 
fund,  certificate  of  deposit,  or  deposit  of 
government  securities.  The  surety  or 
insurance  provisions  must  be  as  stated 
in  paragraph  (f)(2)  of  this  section. 

(4)  In  the  case  of  Federal.  State,  or 
local  government  licensees,  a  statement 
of  intent  containing  a  cost  estimate  for 
decommissioning  or  an  amount  based 
on  the  Table  in  paragraph  (d)  of  this 
section,  and  indicating  that  funds  for 
decommissioning  will  be  obtained  when 
necessary. 

(g)  Each  person  licensed  under  this 
part  shall  keep  records  of  information 
important  to  the  safe  and  effective 
decommissioning  of  the  facility  m  an 
identified  location  until  the  license  is 
terminated  by  the  Commission.  If 
records  of  relevant  information  are  kept 
for  other  Durooses,  reference  to  these 


records  and  their  looationa  may  be  used. 
Information  the  Commission  considers 
important  to  decommissioning  consists 
of — 

(1)  Records  of  spills  or  other  unusual 
occurrences  involving  the  spread  of 
contamination  in  and  around  the 
facihty,  equipment,  or  site.  These 
records  may  be  limited  to  instances 
when  contamination  remains  after  any 
cleanup  procedures  or  when  there  is 
reasonable  likelihood  that  contaminants 
may  have  spread  to  inaccessible  areas 
as  in  the  case  of  possible  seepage  into 
porous  matierials  such  as,  concrete. 
These  records  must  include  any  known 
information  on  identification  of  involved 
nuclides^quantities,  forms,  and 
concentrations. 

(2)  As-built  drawings  and 
modifications  of  structures  and 
equipment  in  restricted  areas  where 
radioactive  materials  are  used  and/or 
stored  and  of  locations  of  possible 
inaccessible  contamination  such  as 
buried  pipes  which  may  be  subject  to 
contamination.  If  required  drawings  are 
referenced,  each  relevant  document 
need  not  be  indexed  individually.  If 
drawings  are  not  available,  the  licensee 
shall  substitute  appropriate  records  of 
available  information  concerning  these 
areas  and  locations. 

(3)  Records  of  the  cost  estimate 
performed  for  the  decommissioning 
funding  plan  or  of  the  amount  certified 
for  decommissioning,  and  records  of  the 
funding  method  used  for  assuring  funds 
if  either  a  funding  plan  or  certification  is 
used. 

28.  Section  7a38  is  revised  to  read  as 
follows: 

fTOiat    Expiration  and  termirMrtion  of 


(a)  Except  as  provided  in  §  70.33(b) 
and  paragraph  (e)  of  this  section,  each 
specific  license  expires  at  the  end  of  the 
day.  in  the  month  and  year  stated  in  the 
license.  .  4P 

(b)  Eadh  licensee  shall  notify  the 
Commission  promptly,  in  writing  under 
§  70.5,  and  request  termination  of  the 
license  when  the  licensee  decides  to 
terminate  all  activities  involving 
materials  authorized  under  the  license. 
Tliis  notification  and  request  for 
termination  of  the  license  must  include 
the  reports  and  information  specified  in 
paragraphs  (c)(l)(iv)  and  (v)  of  this 
section  and  a  plan  for  completion  of 
decommissioning  if  required  by 
paragraph  (c)(2)  of  this  section  or  by 
license  condition. 

(c)(1)  4f  a  licensee  does  not  submit  an 
application  for  license  under  9  70.33.  the 
licensee  shall  on  or  before  the 
expiration  date  specified  in  the 
hcense — 


(i)-TermiRate  useof -special  nuclear 
materiali  .,  .    '■ 

(ii)  Remove  radioactive  contamination 
to  the  extent  practicable  except  for 
those  procedures  covered  by  paragraph 
(c)(2)(i)  of  this  section:    •    •    • 

(iii)  Properly  dispose  of  speciat 
nuclear  material: 

(iv)  Submit  a  completed  form  NRC- 
314,  which  certifies  information 
concerning  the  disposition  of  materials; 
and 

(v)  Conduct  a  radiation  sxuvey  of  the 
premises  where  the  licensed  activities 
were  carried  out  and  submit  a  report  of 
the  results  of  this  survey,  unless  the 
licensee  demonstrates  that  the  premises 
are  suitable  for  release  for  unrestricted 
use  in  some  other  manner.  The  licensee 
shall,  as  approfviate — 

(A)  Report  levels  of  radiation  in  units 
of  microrads  per  hour  of  beta  and 
gamma  radiation  at  one  centimeter  and 
gamma  radiation  at  one  meter  from 
surfaces,  and  report  levels  of 
radioactivity,  including  alpha,  in  units  of 
disintegrations  per  minute  (or 
microcuries)  per  100  square  centimeters 
removable  and  fixed  for  surfaces, 
microcuries  per  milliliter  for  water,  and 
picocuries  per  gram  for  solids  such  as 
soils  or  concrete;  and 

(B)  Specify  the  survey  instrument(s) 
used  and  certify  that  each  instrument  is 
properly  calibrated  and  tested. 

(2)(i)  In  addition  to  the  information 
required  under  paragraphs  (c)(1)  (iv)  and 
(v)  of  this  section,  the  licensee  shall 
submit  a  plan  for  ciMnpletion  of 
decommissioning  if  the  procedures 
necessary  to  carry  out  decommissioning 
have  not  been  previously  approved  by 
the  NRC  and  could  increase  potential 
health  and  safety  impacts  to  Workers  or 
-to  the  public  such  as  in  any  of  the 
following  cases: 

(A)  Procedures  would  involve 
tedmiques  not  applied  routinely  during 
cleanup  or  maintenance  operations;  or 

(B)  Workers  would  beeniering  areas 
riot  normally  occupied  where  surface    ' 
contamination  and  radiation  levels  are  ' 
significantly  higher  than  routinely 
encounterd  during  operation;  or 

(C)  Procedures  could  result  in 
significantly  greater  airborne 
concentrations  of  radioactive  materials 
than  are  present  during  operation;  or 

,  (D)  Procedures  could  result  in 
significantly  greater  releases  of 
radioactive  material  to  the  environment 
than  those  associated  with  operation. 

(ii)  Procedures  with  potential  health 
and  safety  impacts  may.  not  be  carried 
out  prior  to  approval  of  the 
decommissioning  plan. 

(iii)  The  proposed  decommissioning 
pian.  if  required  by  paragraph  (c)(2)(i)  of 
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this  Bectia^iQt  by  license  condition,  roust 
include —  ' ! 

(A)  Desdtlption  of  planned 
decommisalDning  acUvities; 

(B)  Deeo^ttion  of  awtbods  used  to 
assure  protection  of  wukefs  and  the 
environiaent  against  radiation  haxards 
during  decwimissioning; 

(C)  A  description  of  the  planned  final 
radiation  survey;  and 

(D)  An  ufidated  detailed  a>st  estimate 
for  decomiiiissioning.  r^^pflrijgn  Qf  ihat 
estimate  wtih  present  funds  set  aside  for 
decoaunisaipning.  and  plan  for  assuring 
the  availabipify  of  adequate  funds  for 
completion  tof  decommissicHiing. 

(E)  A  de^^ption  of  the  physical 
security  pifiti  and  matesiat  control  and 
accounting  Man  provisions  m  place 
during  decmnmissioning. 

(iv)  Hie  noposed  deamunissionlng 
plan  will  be  approved  by  the 
Commissiopi  if  the  infonnation  therein 
demonstrates  that  the  decommissioDing 
will  be  completed  as  soon  as  is 
reasonable  and  that  the  heahfa  and 
safety  of  iviorkers  and  the  pubhc  will  be 
adequatdy  |>rotected. 

(3)  Upon  approval  of  the 
decommiaaioning  plan  by  the 
Commission,  the  liocuKe  shall  cooqilete 
decommlsaibning  in  aocoidanoe  with  die 
approved  dlian.  As  a  final  step  m 
decommisaibning.  the  licensee  shall 
again  snbnut  the  information  required  in 
paragraphJ^K^Hv)  of  this  section  and 
shaH  certi^&e  disposition  of 
accumolat^l  wastes  from 
decommisaibning. 

(d)  If  theifeformation  submitted  under 
paragraphs  (cKlKv)  or  (cp)  of  this 
sectitMi  do^  not  adequately 
demonstiai^  that  the  ptemises  are 
suitable  to^  Mease  for  unrestricted  use. 
the  Commls^oB  wiO  inform  the  licensee 
of  the  appr^uiate  further  actions 
required  foir' termination  of  license. 

(e)  Each  specific  license  continues  in 
effect.  bey^Ll  the  expiration  date  if 
necessary,  with  respect  to  possession  of 
residual  special  nuclear  material  present 
as  contamination  until  die  Commission 
notifies  the  licensee  in  writing  that  the 
license  is  tt^inated.  During  this  time, 
the  license  l^ll— 

(1)  Limit  actions  involving  special 
nuclear  material  to  those  related  to 
decommissionrng;  and 

(2)  Cootifvie  to  control  entry  to 
restricted  ^reas  until  they  are  suitable 
for  release  jfbr  unrestricted  use  and  the 
Commission  notifies  the  licensee  in 
writing  that  the  license  is  terminated. 

(f)  Specific  licenses  will  be  terminated 
by  written  ^totice  to  the  licensee  when 
the  Commi^lion  determmes  that — 

(1)  Specii  1  nuclear  material  has  been 
properly  di  i  losed; 


(2)  Reasonable  dfort  has  been  made 
to  eliminate  residaal  radioactive 
contamination,  ff  present  and 

(3)  (i)  A  radiation  survey  has  been 
peifnmed  which  demonstrates  that  the 
premises  are  saitaUe  for  release  for 
unrestricted  use;  or 

(ii)  Other  tefannation  submitted  by 
the  licensee  is  soffident  to  demonstrate 
that  the  premises  are  suitable  fw  release 
for  unrestricted  use. 

PART72-UCENStNG 
REGNIHEHBITS  FOR  THE  STORAGE 
OF  SPENT  RIEL  M  AN  MDEPENOENT 
SPENT  FUEL  STORAGE 
INSTALLATION 

29.  The  aadiarity  citation  fw  Part  72  is 
revised  to  read  as  follows: 

Authority:  Sees.  SI.  53. 57. 62. 63. 65. 69, 81, 
161. 182. 183. 18t.  IMw  187.  laft  88  StaL  929. 
93a  932.  a».  9M.  IBS,  oca  963. 85«.  965^  as 
amended,  sec  234. 83  Stat  444.  a 

(42  U.S.C.  2071.  2073.  2d77. 2000. ! 
2099.  2111. 2201.  2232,  2233. 2234. 2236.  2237, 
2238. 2282):  see.  274.  Pub.  L  86-373. 73  Stat. 
688.  as  amended  (42  U.&C.  2021);  sec.  201.  as 
amended.  202. 208^  08  Stat  1212.  as  amended. 
1244. 1248(42  U&C  S8«t  SM2.  SM^;  Pd>.  L 
95-801.  sac.  Mil  92  Stat  2961  (42  U.SXL  5861); 
sec  lOe.  Pnb.  L  91-190. 83  Stat  853  (42  U.S.C. 
4332). 

Section  72.34  also  issued  under  sec.  189. 68 
Stat  955  (42  VS.C.  2239):  sec  134.  Pub.  L  97- 
425,  96  Stat.  2230  (42  U.S.C.  10154). 

For  the  purposes  of  sec.  223, 68  Stat.  958.  as 
amended  (42  U.S.C  2273);  $(  7241,  72.14. 
72.15.  72.17(d),  72.19.  72.33(b)(1).  (4),  (5).  (e). 
(f),  and  72.36(a)  are  issued  under  sec.  161b.  68 
Stat  948.  as  aaiented  (42  U.S.C  22(tt(b)): 
§1 72.VK  72.U  TZXnd).  72J3(c).  (dNl).  (2). 
(e).  72.81. 72.83. 7ZMla).  and  72,91  are  issued 
under  sec  1611. 68  Slat  9ta  as  aaiended  (42 
U.S.C  2201(1)):  and  SS  72A.  72S3fbM, 
(dM3).  (f).  72J5(bJ.  7iSD-7iS2.  72,53(a). 
72.54(a),  72.55,  72.56,  72.80(c),  and  7^84(b)  are 
issued  under  sec.  I6I0, 88  Stat  9S0.  as 
amended  (42  U.S.C.  220I(o)). 

30.  Section  72.3  is  amended  by  adding 
a  new  paragrafrii  (y)  to  read  as  follows: 

§72.3    Definitions. 


(y)  "Decommission"  means  to  remove 
(as  a  facility)  safely  from  service  and 
reduce  residual  radioactivity  to  a  level 
that  permits  release  of  the  property  for 
unrestricted  use  and  termination  of 
license. 

31.  Section  72.14  is  amended  by 
revising  paragrpah  (eK3)  to  read  as 
follows: 

§72.14    Contents  of  appNeaHoreOenenH 


(e)  *  *  * 

(3)  Estimated  decommissioning  costs, 
and  the  necessary  financial 
arrangements  to  provide  reasonable 
assurance  prior  to  licensing  that 


decommissioning  will  be  carried  out 
after  the  removal  of  spent  fi»l  &om 
storage. 

32.  Section  72.18  is  revised  by  revising 
the  section  heading  and  paragraph  (b) 
and  by  adding  new  paragraphs  (c)  and 
(d)  to  read  as  follows: 


§72.19 
Indudins 


(b)  The  decommissioning  funding  plan 
nmstoontam  information  on  how 
reasooable  assurance  will  be  inovided 
that  funds  will  be  availaMe  to 
decommission  the  ISFSL  This 
infonnation  must  indode  a  cost  estimate 
for  deccMnmissionfaig  and  a  descrq)tion 
of  the  method  of  assaring  funds  far 
deoommissaoning  from  paragraph  (c)  of 
this  section,  inchiding  means  of 
adjusting  cost  estinates  said  associated 
funding  levels  periodically  over  the  life 
of  the  ISFSL 

(c)  nnandal  asswanoe  for 
decommisaoning  mnst  be  provided  by 
one  or  more  of  the  foDowmg  medwds: 

(1)  (Repayment.  Repayment  is  the 
deposit  prior  to  the  start  of  operation 
into  an  account  segregated  fiom  licensee 
assets  and  outside  the  licensee's 
administrative  cantnri  of  cash  or  liquid 
assets  such  that  the  amount  of  funds 
would  be  sufficient  to  pay 
decommissioning  costs.  Prepayment 
may  be  in  the  form  of  a  trust  escrow 
account,  government  fund,  certificate  of 
deposit,  or  deposit  of  government 
securities. 

(2)  A  surety  method,  insurance,  or 
other  guarantee  meduid  These  methods 
guarantee  that  decommissioning  costs 
will  be  paid  sboold  the  licensee  default. 
A  surety  method  may  be  in  the  form  of  a 
surety  bond,  letter  of  credit  or  Une  of 
credit  A  parent  company  guarantee  of 
funds  for  decommissioning  costs  based 
on  a  financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
Appendix  A  of  10  CFR  Part  3a  A  parent 
company  guarantee  may  not  be  used  in 
coodiination  with  other  financial 
methods  to  satisfy  the  requirements  of 
this  section.  Any  surety  method  or 
insurance  used  to  provide  financial 
assurance  for  decommissioning  must 
contain  the  following  conditions: 

(i)  The  surety  mediod  or  insurance 
must  be  open-ended  or,  if  written  for  a 
specified  term,  such  as  five  years,  must 
be  renewed  automatically  uioless  90 
days  or  more  prior  to  the  renewal  date, 
the  issuer  notifies  the  Commission,  the 
beneficiary,  and  the  licensee  of  its 
intention  not  to  renew.  The  surety 
method  or  insurance  must  also  provide 
that  the  full  face  amount  be  paid  to  the 
beneficiary  automatically  prior  to  the 
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expiration  without  proof  of  forfeiture  if 
the  licensee  fails  to  provide  a 
replacement  acceptable  to  the 
Commission  within  30  days  after  receipt 
of  notification  of  cancellation. 

(ii)  The  surety  method  or  insurance 
must  be  payable  to  a  trust  established 
for  decommissioning  costs.  The  trustee 
and  trust  must  be  acceptable  to  the 
Ck>mmi8sion.  An  acceptable  trustee 
includes  an  appropriate  State  or  Federal 
government  agenqy  or  an  entity  which 
has  the  authority  to  act  as  a  trustee  and 
whose  trast  operations  are  regulated 
and  «(amined  by  a  Federal  or  State 
agency.  -       / 

(iii)  The  surety  of  insurance  must 
remain  in  effect  until  the  Commission 
has  terminated  the  license. 

(3)  An  external  sinking  fund  in  which 
deposits  are  made  at  least  annually, 
coupled  with  a  surety  method  or    \ 
insurance,  the  value  of  which  may 
decrease  by  the  amount  being         \ 
accumulated  in  the  sinking  fimd.  An 
external  sinking  fund  is  a  fund 
established  and  maintained  by  setting 
aside  funds  periodically  in  an  account 
segregated  from  licensee  assets  and 
outside  the  licensee's  administrative 
control  in  which  the  total  amount  of 
funds  would  be  sufficient  to  pay 
decommissioning  costs  at  the  time   ' 
termination  of  operation  is  expected.  An 
external  sinking  fund  may  be  in  the  form 
of  a  trust,  escrow  account,  government 
fund,  certificate  of  deposit,  or  deposit  of 
government  securities.  The  surety  or 
insurance  provision  must  be  as  stated  in 
para^ph  (c)(2)  of  this  section. 

(4)  In  the  case  of  Federal,  State,  or 
local  government  licensees,  a  statement 
of  intent  containing  a  cost  estimate  for 
deconunissioning,  and  indicating  that 
funds  for  decommissioning  will  be 
obtained  when  necessary. 

(5)  In  the  case  of  electric  utility 
licensees,  the  methods  of  §  50.74(e)  (1) 
and  (3)  of  this  chapter. 

(d)  Each  licensee  shall  keep  records  of 
information  important  to  the  safe  and 
effective  decommissioning  of  the  faciUty 
in  an  identified  location  until  the  license 
is  terminated  by  the  Commission.  If 
records  of  relevant  information  are  kept 
for  other  purposes,  reference  to  these 
records  and  their  locations  may  be  used. 
Information  the  Commission  considers 
important  to  decommissioning  consists 
of— 

(1)  Records  of  spills  or  other  unusual 
occurrences  involving  the  spread  of 
contamination  in  and  aroimd  the 
facility,  equipment,- or  site.  These 
records  may  be  limited  to  instances 


when  contamination  remains  after  any 
cleanup  procedures  or  when  there  is 
reasonable  likelihood  that  contaminants 
may  have  spread  to  inaccessible  areas 
as  in  the  case  of  possible  seepage  into 
porous  materials  such  as  concrete. 
These  records  must  include  any  known 
information  on  identification  of  involved 
nuclides,  quantities,  forms,  and 
concentrations. 

(2)  As-built  drawings  and 
modifications  of  structures  and 
equipmeRt  in  restricted  areas  where 
radioactive  materials  are  used  and/or 
stored,  and  of  locations  of  possible 
inaccessible  contamination  such  as 
buried  pipes  which  may  be  subject  to 
contamination.  If  required  drav^ngs  are 
referenced,  each  relevant  document 
need  not  be  indexed  individually.  If 
drawings  are  not  available,  the  licensee 
shall  substitute  appropriate  records  of 
available  information  concerning  these 
areas  and  locations. 

(3)  Records  of  the  cost  estimate 
performed  for  the  decommissioning 
funding  plan  or  of  the  amount  certified 
for  decommissioning,  and  records  of  the 
funding  method  used  for  assuring  funds 
if  either  a  fimding  plan  or  certification  is 
used. 

.33.  Section  72.38  is  revised  to  read  as 
follows: 

§72.3*    Application  tor  tarrMnatkm  of 

(a)  Any  licensee  may  apply  to  the 
Commission  for  authority  to  surrender  a 
license  voluntarily  and  to  deconunission 
the  ISFSI.  This  application  must  be 
made  within  two  years  following 
permanent  cessation  of  operations,  and 
in  no  case  later  than  one  year  prior  to 
expiration  of  the  license..  Each 
application  for  termination  of  license 
must  be  accompanied,  or  preceded,  by  a 
proposed  final  decommissioning  plan. 

(b)  The  proposed  final 
decommissioning  plan  must  Include — 

fl)  The  choice  of  the  alternative  for 
decommissioning  with  a  description  of 
activities  involved.  An  alternative  is 
acceptable  if  it  provides  for  completion 
of  decommissioning  without  significant 
delay.  Consideration  will  be  given  to  an 
alternative  which  provides  for  delayed 
completion  of  decommissioning  only 
when  necessary  to  protect  the  public 
health  and  safety.  Factora  to  be 
considered  in  evaluating  an  alternative 
which  provides  for  delayed  completion 
of  decommissioning  include 
unavailability  of  waste  disposal 
capacity  and  other  site  specific  factors 


affecting  the  licensee's  capability  to 
carry  out  decommissioning  safely, 
including  presence  of  other  nuclear 
facilities  at  the  site. 

(2)  A  description  of  controls  and  limits 
on  procedures  and  equipment  to  protect 
occupational  and  public  health  and 
safety; 

(3)  A  description  of  the  planned  final 
radiation  survey;  and 

(4)  An  updated  detailed  cost  estimate 
for  the  chosen  alternative  for 
decommissioning,  comparison  of  that 
estimate  with  present  funds  set  aside  for 
decommissioning,  and  plan  for  assuring 
the  availability  of  adequate  funds  for 
completion  of  decommissioning 
including  means  for  adjusting  cost 
estimates  and  associated  funding  levels 
over  any  storage  or  surveillance  period. 

(5)  A  description  of  technical 
specifications  and  quality  assurance 
provisions  in  place  during 
decommissioning, 

(c)  For  final  decommissioning  plans  in 
which  the  major  dismantlement 
activities  are  delayed  by  first  placing 
the  ISFSI  in  storage,  planning  for  these 
delayed  activities' mtiy  be  less  detailed.  ■ 
Updated  detailed  plans  must  be 
submitted  and  approved  prior  to  the 
start  of  Biich  activities. 

(d)  If  the  final  decommissioning  plan 
demonstrates  that  the  deconunissioning 
will  be  performed  in.  accordance  with 
the  regulations  in  this  chapter  and  will 
not  be  inimical  to  the  common  defense 
and  security  or  to  the  health  and  safety  . 
of  the  public  and  after  notice  to 
interested  persons,  the  Commission  will 
approve  the  plan  subject  to  such 
conditions  and  limitations  as  it  deems 
appropriate  and  necessary  and  issue  an 
order  authorizing  the  decommissioning. 

(e)  The  Commission  will  terminate  the 
license  if  it  determines  that — 

(1)  The  deconunissioning  has  been 
performed  in  accordance  with  the 
approved  final  decommissioning  plan 
and  the  order  authorizing 
decommissioning;  and 

(2)  The  terminal  radiation  survey  and . 
associated  documentation  demonstrates 
that  the  ISFSI  and  site  are  suitable  for 
release  for  unrestricted  use. 

Dated  at  Rockville,  MD.  this  17th  day  of 
June  1988. 

For  the  Nuclear  Regulatory  Commission. 
Samiwl  I.  Chilk. 
Secretary  of  the  Commission. 
(FR  Doc.  88-14333  Filed  6-24-88;  8:45  am] 
■NXINO  OOK  TkM^t-M 
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Isstted  |une  1. 1968. 

AOENCV:  Federal  Energy  Regulatoiy . 
Commissioi^  I  DOE. 

ACTION:  Orc|Qr  denying  rehearing  in  the 
final  rule. 


Ue  Federal  Energy 
Regulatory  Cpnunission  (Commission)  is 
denying  rehearing  of  its  final  rule  (Order 
No.  494. 53  IfK  1S374  (Apr.  29. 1968).  Ut 
FERC  Stats. li  Regs.  1  30,809  (Apr.  6, 
1988)  that  amended  the  Commission's 
regulations  tbnceming  filing  fees 
assessed  unasr  the  authority  of  the 
Independem  bffices  Appropriations  Act 
of  1952  (lOAA).  The  lOAA  authorized 
the  Commission  to  establish  fees  for 
specific  seryibes  it  renders  to 
identifiable  beneficiaries  (31  U.S.C.  9701 
(1982)}.  In  adjUtion,  the  Cotnmissioii 
established  p/fo  new  filing  fees  and 
revised  seveijal  existing  filing  fees  and 
procedures.' 

EFFECTIVE  OKTE:  June  6. 1988. 

FOR  FimTHER  INFOfWIATION  CONTACT: 

Robert  E.  Gian,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commissioa  825  North  Capitol  Street, 
NE.,  WashiiMton.  DC  20426,  (202)  357- 
8530.  '  ■ 

SUPPLEMENTARY  INFORMATION: 

Before  Comtiissionera:  Martha  O.  Hesse. 
Chairman;  Anthony  G.  Sousa,  Charies  G. 
Stalon  and  Chsrles  A.  Trabandt. 

I.  Introductioii 

On  April  dJ  1988.  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  Order  No.  494.  a  final  rule 
amending  the  Commission's  regulations 
concerning  Ming  fees  assesised  under 
the  authority  iof  the  Independent  Offices 
Appropriations  Act  of  1952  (IOAA).» 
The  lOAA  SMthorizes  the  Commission  to 
establish  feii  for  specific  services  it 
renders  to  iuntifiable  beneficiaries.*  In 
Order  No.  4M.  the  Conunission 
established  tWo  new  filing  fees  and 
revised  sevei|al  existing  filing  fees  and 
procedures. ! 

■  Filing  Fees  Vnder  the  Independent  Oflices 
Appropriation*  Act  of  1952,  Order  Na  4S4,  S3  FR 
15374  (Apr.  29.  iSeS).  UI PERC  Stats,  ft  R^.  1  saSOO 
(Apr.  6. 1MB). 

» 31  iJACfl7)  1(1882).'  •      y   ... 


Central  Hlinois  Public  Service  and 
four  other  electric  utilities  (CIPS)  »  filed 
a  joint  request  for  rehearing  of  Order 
No.  494,  as  did  a  group  df  eleven 
associations  of  oil  and  gas  producers 
(Producer  Associations).'* 

n.  DiscusMoa 

A.  Rehearing  Request  by  CIPS 

GIFS  focuses  its  request  for  rehearing 
on  several  aspects  of  the  Commission's 
electric  rate  filing  fees.  It  requests 
rehearing  of  the  Commission's  decision 
in  Order  No.  494  to  consolidate  the 
former  Class  2  and  Class  3  fee 
categories  for  electric  rate  filings  into  a 
single  category.  In  addition,  CIPS 
requests  rehearing  of  the  Cpmmission's 
treatipent  of  electric  rate  filitigs  which 
propose  service  to  new  customers  under 
previously  accepted  rates  and  a 
clarification  of  the  appropriate  filing  fee 
category  for  a  certificate  of  concurrence. 

1.  Consolidation  of  Electric  Rate  Filing 
Fees 

In  Order  No.  435.  whi^  became 
effective  November  4, 1985.  die 
Commission  established  three 
categories  of  elecMc  rate  filings  under 
sections  205  and  206  of  the  Federal 
Power  Act  (FPA)  for  the  purpose  of 
assessing  filing  lees."  "fhese  categories, 
based  on  the  general  complexity  and. 
therefore,  the  average  amount  of 
Commission  staff  time  required  for 
processing,  were: 

Class  1  Filings  having  no  effect  on  the 
rate  the  utility  charges  or  involving  only 
rate  decreases. 

Class  2  Filings  that  have  an  effect  on 
the  rate  the  Utility  charges  and  that  are 
not  supported  by  Period  n  data. 

Class  3  Filings  that  involve  the 
submission  of  Period  II  cost  of  service 
data." 


'  The  other  electric  utilities  ar«:  Central  Power 
and  Light  Company.  Coninionweftlth  Edison 
Company.  Soutfawesteni  Electilc  Power  Company, 
end  West  Texas  UtiUUM  Coflspany. 

•  The  producer  Msociatios*  are:  Independent 
Pebvlmun  Assodatipa  of  Amedca.  California 
Independent  IVodaeaTt  Assodatiod,  East  Texas 
Producers  ft  Royalty  Owners  AssociaUon,  Energy 
Consumers  ft  ftoducers  Association.  Independent 
Oil  and  Gas  Assodsftion  of  New  York.  Independent 
Petroleum  Assodatibn  of  Mountain  States, 
Independent  Pstroteum  Assodation  of  New  Mexico, 
North  Texas  Oil  ft  Gas  AssodatiorL  Panhandle 
Producers  anil  iUgr^lty  Owpers  Assodation.  . 
Permian  Basin  Petnoleum  Assodation.  and  West 
Central  Texas  Oil  and  Gas  Assodation. 

•  Fees  Afitdicable  to  Electric  Utilities. 
Cogeneraters  and  Small  Power  Producers.  Order 
No.  43&  SO  FR  «9«7  (Oct  3,  ISSS),  FERC  Statutes 
and  Ragulatlon*.  Res^tions  Preambles  1962-1965. 
1 30.(163  (Sept  sa  1963).        ' 

•  See  former  18  CFR  381.502  through  381.S0CT  '  '  ' 


In  Ordet-No.  494.  the  Commission 
eliminated  fees  for  electric  rate  filings 
thiat  would  have  no  effect  pii  rates  or 
would  involve  only  rate  decreases 
(formeriy  "Class  1  rate  schedule  filings") 
and  consolidated  all  other  rate  schedule 
filings  under  sections  205  and  206  of  the 
FPA  into  a  single  fee  category.* 

CIPS  argues  that  a  single  fee  for 
electric  rate  filings  tmder  sections  205 
and  206.of  the  FPA  cannot  be  reconciled 
with  the  requirements  of  the  lOAA. 
particularly  die  reqtnrement  that  a  fee 
be  based  on  "as  smaU  a  category  of 
service  as  practical".  CIPS  states  that 
cost  data  for  the  three  former  filing  fee 
categories  is  readily  available  and 
accessible  and  notes  that  the 
Commission  provided  no  explanation  of 
why  the  fee  must  be  established  beyond ' 
doubt  at  the  time  a  filing  is  received, 
CIPS  stiggests  that  the  Commission's 
claim  that  a  three-tiered  system  is 
administratively  imworkable  is 
imdermined  by  the  establishment 
through  Order  No.  494  of  a  de  facto  two- 
category  system  (no  fee  for  former  class 
1  filings,  single  fee  for  former  class  2  and 
3  filings)  and  by  the  fact  that  the  former 
class  3  filings  were  easily 
distingui^able  through  the  inclusion  of 
Period  n  data.  CIPS  also  argues  that  the 
sin^e  fee  scheme  is  inequitable  because 
it  provides  a  subsidy  for  the  former 
class  3  filings  at  the  expense  of  the 
former  class  2  filings,  citing  data  fi-om- 
prior  years  that  demonstrates  that  class 
3  filings  have  required  significantly  more 
staff  tinie  to  process  than  class  2 
filings.' 

The  Conunission  replaced  the  three- 
tiered  classification  scheme  because  it 
was  administratively  unworkable  due  to 
difficulty  in  making  a  prompt  and 
accurate  determination  of  the  correct 
class  of  a  rate  filing  upon  receipt  of  that 
filing.  Classification  was  difficult 
because  the  Commission  frequently 
received  midtiple  rate  filings  under 
single  CQver  and  rate  filings  which  wete 
mislabeFed  or  ambiguous.  The 
Commission  squght  a  system' iinder 
.  which  the  correct  fee  could  readily  be 
determined  by  docket  room  personnel  at 
the  time  of  filing.  The  Commission 
believes  diat  it  is  important  to  mal^e  a 
rapid  determination  of  the  correct  fee.  A 
filing  that  is  not  accompanied  by  thej 
colrect  fee  is  deficient  and  the 
Commission  will  not  process  a  deficient 
filing.*  The  Commission  has  an   .      i    . 


^  53  FR  at  lS37»-80  (Apr.  29. 1968)  (to  be  codified 
at  18  CFR  381.502). 

*  CIPS  Re<)uest  for  Rehearing  and  Motion  for 
Clarificatioa  at  8-16. 
■'  ■18CFR3S1.103(1B87). 
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obligation  to  establish  a  fee  structure 
that  is  workable  and  efficient,  with 
categories  that  can  be  dearly  identified 
upon  receipt. 

The  Commission  concludes  that 
eUmination  of  fees  for  filings  that  woofd 
have  no  eflect  on  rates  or  would  involve 
only  rate  decreases  and  consohdating 
all  other  rate  schedule  fiKngs  under 
sections  205  and  206  of  the  FPA  into  a 
single  fee  category  was  an  appropriate 
course  under  the  lOAA  became  it  is 
based  on  as  small  a  categcwy  of  service 
as  practical. 

2.  Extension  of  Service  to  a  New 
Customer  Under  a  Previoos^  Approved 
Rate 

CIPS  states  that  the  Conunission  has 
historically  viewed  the  extension  of 
service  to  a  new  customer  under  a 
previously  approved  rate  to  be  a  simple 
filing,  requiring  a  minimtmi  of 
Commission  staff  time.  It  claims  diat  the 
Commission  has  recently  assessed  Class 
2  filing  fees  for  such  extension  filings 
and  suggests  that  the  Commission  has 
reinterpreted  its  regulations  on  Aese 
filings  without  notice. 

The  Conunission  has  previously 
rejected  suggestions  that  no  additional 
fee  should  be  imposed  for  adding 
another  purchaser  to  a  rate  schedule. 
The  Commission  reasoned  that  those 
fihngs  require  staff  analjrsis  and 
processing  resources  and  are 
appropriately  sulqect  to  a  fee.  Such 
filings  require  staff  to  determine 
whether  the  new  customers  will  be 
provided  the  same  service  as  existing 
customers  and  to  ensure  that  pertinent 
cost  or  maricet  considerations  have  not 
changed  significantly.  ■  °  The 
Commission  recently  reaffirmed  this 
position  in  an  Order  Denying  Appeal 
from  Staff  Action  decided  in  April 
1988.»» 

CIPS  may  be  correct  in  its  suggestion 
that  certain  types  of  electric  rate  filings 
which  had  been  accepted  by  the  Office 
of  the  Secretary  when  accompanied  by  a 
Class  1  fee  have  recently  been  subject  to 
Class  2  filing  fees.  As  discussed  in 
Order  No.  494,  the  Commission  and  the 
staff  of  the  Dockets  ft-anch  have 
experienced  some  difficulty  in  correctly 
categorizing  electric  rate  filings  upon 
receipt.  To  improve  its  procedure  to 
determine  appropriate  fee  categories, 
the  Commission  initiated  early  review  of 
those  filings  by  technical  staff  in  the 
Office  of  Electric  Power  Regulation 


(OEMl)  m  April  1987.  CKPR  staff 
consistently  s^yplied  the  criteria  of!  the 
three  filing  fee  categories  from  April 
1987  throng  the  end  of  the  three-tiered 
classification  system  in  May  1968.  la 
particular,  OEPR  staff  has  determined 
and  the  Commission  has  upheld  tfiat 
filings  documenting  an  extraeion  of 
service  to  a  new  customer  do  have  an 
impact  on  rates.  OEFR  staff  is 
cootinuihg  this  reviewing  function  onder 
the  modified  fee  regulations  established 
in  Order  No.  494. 

3.  Certificates  of  ConcHrreiwe 

CIPS  requests  an  affirmative 
statement  by  the  Commission  that  die 
filing  of  a  certificate  of  concorrence  be 
exempt  from  a  fifing  fee.  A  certificate  of 
conctBtence  is  an  instrument  stating 
agreement  with  the  terms  of  another 
rate  schedule  fifingi  and  filed  in  lieu  of  a 
full  rate  sdiedale  filing.*' 

bi  Order  No.  435,  the  Comjiiission 
stated  that  since  each  utility  must 
support  the  rate  schedule  with  its  own 
data,  the  Commission  must  perform  an 
entirely  separate  review  of  the  rate 
schedule  for  each  utility  providing 
service  under  the  schedule.  It  farther 
stated  that  review  of  the  cost  supp<M't 
data  underlying  a  certificate  oi 
concurrence  takes  the  same  amount  of 
time  and  resources  as  does  review  of  the 
support  for  the  pruicipal  rate  schedule 
filing.  The  Commissicm  therefore 
concluded  that  it  is  appropriate  to  treat 
a  certificate  of  concurrence  as  an 
ordinary  rate  filing  and  to  assess  the 
filing  fee  applicable  to  the  rate  schedule 
agreed  to  m  the  certificate.'*  The 
Commission  reaffimted  this  conclusion 
in  denying  a  request  for  rehearing  in 
Order  No.  435-A.**  The  same  reasoning 
apphes  today  and  the  Commission 
declines  to  declare  that  the  filing  of  a 
certificate  of  concurrence  is  exempt 
from  a  filing  fee. 

B.  Rehearing  Request  by  Producer 
Associations 

Producer  Associations  also  filed  a 
request  for  rehearing  of  Order  Na  494.  It 
argues  that  the  Commission  erred  in 


'"  Fees  AppMcabks  !o  Heclric  Ufilities, 
Cogenerator.  and  Small  Power  Producers.  Order  No. 
435-A  (Order  Denying  Rehearing  and  Clarifying 
Finat  Rule),  51  FR  35547  (Oct.  3. 1986)  UI  FERC  StaU. 
&  Regs,  t  3a7iaiSepL  29. 1986). 

' '  West  Tfexas  UtiKties  Company.  43  FERC 
1 61^47  (Apr.  7. 1988). 


'*  When  two  or  more  furisdiclional  utilities  are 
parties  to  tbe  same  rale  schedule,  each  utility  must 
post  the  rate  schedule  with  the  Commistion  "or  tbe 
rate  schedule  may  be  filed  by  one  such  public  utility 
and  all  other  parties  having  an  obligation  lo  tHe 
may  post  and  Ble  a  certificate  of  concurrence 
*  *  *".  A  certificate  of  concurrence  is  an 
administrative  coirvesience  allowing  one  public 
utility  to  avoid  executing,  filing,  and  posting 
duplicative  agreements  ot  sche(iuleft  of  changes. 
However,  a  public  utittty  filing  a  certificate  of 
concurrence  remains  obligated  to  submit  tbe  data 
supporting  its  schedofe.  as  required  by  18  CFR 
33.12(a)  and  35.13(a). 

"  50  FR  at  40348  (Oct.  3. 1985). 

>*  51  FR  at  35349-50  (Oct.  3. 1986). 


Order  No.  494  by  failing  to  consider  tbe 
comments  of  Producer  Associations 
filed  in  response  to  tbe  Notfoa  of 
Proposed  Rulemaking  (NOnt).  To  the 
extent  that  the  Commission  failed  to 
discuss  relevant  issues  raised  by 
Prodocer  Aasodations,  the  GomsKission 
addresses  them  in  this  order.  The 
Commission  also  notes  that  it  need  not 
discuss  in  detail  every  item  bicladed  in 
the  comments  snbmiUed  to  it'* 

1.  Impact  of  Filing  Pees  on  Independent 
Producers 

Prochcer  Associations  claims  that 
filing  fees  adversely  affect  independent 
proAicers.  It  argtiet  ttal  independent 
producers  cannot  pass  the  cost  of  filing 
fees  tlirough  to  their  customers  because 
of  their  conqietitive  netbaek-priced 
markets.  In  additioR,  ftoducer 
Associations  oomphihn  tfiat  fifing  fees 
are  regressive  beoiuse  they  are  constant 
over  transactions  of  vacyfng  sizes. 
Producer  Associations  contends  that  the 
availability  of  a  fee  waiver  procedure 
provides  little  relief  because  of  tbe  high 
threshold  for  ^^jiting  a  waiver,  the  cost 
of  preparing  a  request  for  waiver,  and 
the  delay  inherent  in  processing  a 
waiver  request 

Fees  are  assessed  against  firms  and 
individuals  who  submit  various  filings 
which  provide  specific  benefits  and  are 
based  on  the  average  cost  of  processing 
such  filings.  The  ability  or  inabifity  of 
the  filer  to  pass  on  the  costs  of  its  filing 
fees  is  irrelevant  Filing  fees  are  based 
on  the  average  cost  to  the  CoomtissioQ 
of  processing  particular  types  of  fiUnga 
and  not  on  the  size  of  the  transaction 
and  are  assessed  against  those  who 
make  such  filings.  Ilie  Commission  dees 
grant  waivers  of  filing  fees  in 
appropriate  cases. '• 

2.  Fees  for  an  Opinion  Lettw  or 
Declaratory  Order 

Producer  Associations  suggests  that 
there  should  be  a  categorical  exemption 
fit)m  fees  for  those  cases  in  which  a 
party  requests  a  written  opinion  of  the 
General  Counsel  or  a  declaratory  order 
disclaiming  jurisdiction.  Tbe 
Commission  rejects  this  suggestion  on 
two  grounds.  The  applicant  derives  a 
special  benefit  from  clarification  of  the 
issue  in  those  cases  and  it  is  not 
practical  to  subdivide  those  product 
categories. 

Producer  Assodatioos  also  suggest 
that  since  the  costs  of  processing 
declaratory  orders  relating  to  Part  I  of 


■  *  General  Telephone  Co.  vs.  United  States.  499 
F.2d  846. 862  (5th  Or.  1971). 

■*  See  Travis  M.  Davis  Gas  Account,  42  FERC  | 
62,248  (Mar.  31. 1988). 


Federal  Register  /  Vol.  53.  No.  123  /  Monday.  lune  27.  1988  /  Rules  and  Regulations 


the  Pederai  k>Dwer  Act  (FPA)  are 
recoveied  urough  annual  charges,  the 
costs  et  pr^tessing  all  declaratory  order 
requests  sl^Md  be  recovered  theou^ 
annual  chslijges  rather  than  through  filing 
fees.  The  recovery  of  costs  of  processing 
declaratoiy  orders  under  Part  I  of  the 
FPA  is  maadated  by  section  10(e)  of  the 
FPA;'''  Applicants  for  other  dedaratory 
orders  receive  a  special  beneHt  and 
assessment  jof  a  filing  fee  under  the 
lOAA  is  therefore  appropriate. 

3.  Miscellaiieous  Issues 

Producer  AMociations  argues  that 
filing  fees  frjclude  pro  rata  costs  of 
relevant  sqi^port  activities,  including 
travel,  traiuport,  rent,  printing  supplies, 
and  equiptn&nt,  which  should  be 
recovered  |i  irous^  annual  charges.  A 
portioB  of  tl  ose  support  costs  is 
appropriate  y  attributed  to  the  services 
for  which  tfi  e  filing  fees  are  assessed, 
nirs  methcraology  has  been  upheld  by 
the  Tenth  Circuit.** 

The  Coniaussion  rejects  the 
soggestionldf  Producer  Associations  that 
a  tedmical  conference  would  be 
beneficial  ti|  clarify  cost  allocation 
issues  such  as  treatment  Qf  telephone- 
dose-out  opinions  of  the  QfUce  Ol  die 
General  Counsel.":  '     , 

IIL  CoD&luijoa 

For  the  rrasons  set  forth  above,  the 
Commission  denies  rehearing  of  Order 
No.  494. 


BytheCa 

Itmission. 

L(^0.(>al 

ActtttfSecn 

hry.    ■■■  '.     . 

JFRBrta'aa^ 
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DEPARTMENT  OF  THE  TREASURY 

Cueioins  ^rvtce 

19CFRPaHl01 
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Gtiange  in  llhe  Customs  Service  FMd 
Organiiati^it-Ctilcago,  IL;  Clevetond. 
OH;FortW^yne.iN 

AaeNCV:  U]9.  Customs  Service. 
Departmenlljof  the  Treasury. 
action:  Filial  rule. 

■  " r  *  ■  ■         --■  ■  ■.■  —  ■■■-■. — 

SUMMARV:  tl^is  document  amends  the 
Customs  Regulations  to  change  the 
Customs  FMld  organization  by  changing - 
the  boundoHes  of  the  Chicago  and 
Cleveland  Customs  Districts,  and  by 


"16US.C.«)3fe)(19S2). 

■*  Phillips  l¥troleuin  Company  v.  PERC.  786  F.2d 

370  (10th  Cir.  taes). 

'*  Cofnmenlii  of  Producer  AModatton*  at  6. 


designating  the  newly  approved 
Customs  facility  at  Fbrt  Wajme,  Indiana, 
as aCustoms  station. The  change  will 
place  thaeatire  service  area  of  the  Fort 
Wayne  atation  within  the  Geveland 
District  under  the  supervision  of  the 
Indianapolis.  Indiana,  port  of  entry. 
These  changes  are  part  of  Customs 
continuing  effort  to  obtain  more  efficient 
use  of  personnel,  facilities,  and 
resources,  and  to  provide  better  service 
to  carriers,  importers,  and  the  public. 
EFFECTIVE  DATE:  July  27, 19ea 
FON  FURTHER  MirORSUTION  CONTACT: 
Joseph  O'Gorman,  OfRce  of  Inspection 
and  Control  (202-566-9425). 
SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  Customs  ccmtinuing 
progra.in  to  obtain  more  efficient  use  of 
its  personnel,  facilities  and  resources, 
-  and  to  provide  better  ser\ice  to  carriers, 
importers,  and  the  public.  Customs 
published  a  notice  in  the  Federal 
Register  on  December  17, 1967  (52  FR 
47948),  proposing  to  amend  $§101.3  and 
101.4,  Customs  Regulations  (19  CFR 
101.3, 101.4],  to  change  the  Customs  field 
organization  by  changing  the  bonndaries 
of  the  Chicago  and  Cleveland  Districts, 
and  by  designating  the  newly  approved 
Customs  faculty  at  Fort  Waj-ne,  Indiana, 
as  a  Customs  station.  A  correction  to 
that  document  was  published  in  the 
Fadetal'Re^ster  on  February  1, 1968  (.^3 
FR  25'67),  to  correct  the  wording  of  the 
proposed  boundary  change  for  the 
Cleveland,  Ohio,  Customs  District.  The 
changes  in  boundaries  are  necessary  to 
ensure  that  all  the  territory  ser\iced  by 
the  Fort  Wayne  facility  is  entirely  within 
doe  Customs  district.  The  service  area 
of  the  new  Fort  Wayne  facility,  prior  to 
this  change,  lay  within  both  the 
Cleveland  and  Chicago  Districts.  Since 
the  closest  existing  ports,  Dayton,  Ohio, 
and  Indianapolis,  Indiana,  are  In  the 
Cleveland  District,  it  was  decided  to 
place  Fort  Wayne  in  that  district  and 
under  the  supervision  of  the 
Indianapolis,  Indiana,  port  of  entry. 

A  port  of  entry  is  a  Customs  location 
(seaport,  airport,  or  land  border  port) 
where  Customs  officers  or  employees 
are  assigned  to  accept  entries  of 
merchandise,  collect  duties,  clear 
passengers,  vehicles,  vessels,  and 
ah-craft,  examine  baggage,  and  enforce 
the  Customs  and  related  laws.  A  port  of 
entry  is  a  division  of  a  Customs  district 
which,  in  tunu  is  a  division  of  a  region. 

Similar  activities  take  place  at 
Customs  stations  as  at  ports  of  entry. 
However,  the  significant  differences 
between  ports  of  entry  and  stations  is 
that  at  stations,  the  Federal  Government 
is  reimbursed  for 


(1)  The  salaries  and  expenses  of  its  - 
officers  or  employees  for  services 
rendered  in  connection  with  the  entry 
and  clearance  of  vessels;  and 

(2)  Except  as  otherwise  provided  by 
the  Customs  Regulations,  die  expenses 
(including  per  dliem  allowed  in  lieu  of 
subsistence),  but  not  the  salaries  of  its 
officers  or  employees,  for  services 
rendered  in  connection  with  the  entry  or 
delivery  of  merchandise. 

Alsa  the  Fort  Wayae  station  will 
service  a  new  user  fee  airport  which  is 
being  established  at  Baer  Field  in  Fort 
Wayne.  User  j[ee, airports,  are  those  ,, . 
which,  while  not  qualifying  for 
designatioQ  as  an  international  or 
landing  rightt)  airport,  have  been 
approved  bylhe  Commissioner  to 
receive  the  services  of  Customs  ofHcers 
for  processing,  aircraft  entering  the  U.S. 
Inasmuch  as  the  volume  of  business 
anticipated  at  these  airports  is 
insufficient  to  justify  their  designation 
as  an  international  or  landing  rights 
airport,  the  availability  of  Customs 
services  is  not  paid  lor  out  of  the 
Customs  appropriations  from  the 
general  treasury  of  the  U.S.  Instead  the 
services  of  the  Customs  officers  are 
provided  on  a  fuUy  reimbursable  basis  . 
to  be  paid  for  by  the  user  fee  airports  on 
behalf  of  the  recipients- of  the  services. 

Comments 

No  comments  were  received  in 
response  to  the  proposed  rale,  as 
amended.  After  further  review,  we  have 
concluded  that  the  realignment  of 
district  boundaries  and  the  creating  of  a 
new  station,  as  proposed,  should  be 
adopted  as  a  final  rule. 

Regulatory  Flexibility*  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603, 604)  are  not  applicable  to  this 
document.  Customs  routinely  makes 
adjustments  to  its  field  organization 
throughout  the  U.S.  to  accommodate  the 
volume  of  Customs-related  activity  in 
various  parts  of  the  country.  Although 
the  changes  may  have  a  limited  effect 
upon  small  entities  in  the  areas  affected, 
they  are  not  expected  to  be  significant 
because  adjusting  the  field  organization 
in  other  areas  has  not  had  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities  to  the  extent 
contemplated  by  the  Regulatory  - 
Flexibility  Act.  Accordingly,  it  is 
certified  under  the  provisions  of  section 
3  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(h))  that  the  amendment  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 
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Executiv*  Oidw  12281 

Because  the  amendbiient  relates  to  the 
Customs  field  organisation,  and  will  not 
result  in  a  "iiia{or  rale**  as  defined  in 
E.0. 12291.  a  rejipilatoiy  impact  analysis 
is  not  reqoHed. 

Drafting  Infonnatioo 

The  principal  author-of  tins  document 
was  Arnold  L  Saraaky.  Regulations  end 
Disclosure  Law  Branch.  Office  of 
Regulations  and  Rulings.  U.S.  Customs 
Service.  However,  personnel  bom  other 
offices  participated  in  its  devdofHoeoL 

Authority 

These  changes  are  made  under  the 
authority  vested  in  the  President  by 
section  1  of  the  Act  of  August  1, 1914. 38 
Stat  623.  as  amended  (19  U.S.a  2).  and 
delegated  to  the  Secretary  of  the 
Treasury  by  E.0. 10289.  September  17. 
1951  (3  CFR 1949-1953  Comp..  Ch.  U}. 
and  pursuant  to  the  authority  provided 
by  Treasury  Department  Oder  No.  101- 
05  dated  February  17. 1987  (52  FR  0282). 

Ust  of  Safa|acts  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports.  Imports,  Organization  and 
functions  (Government  agencies). 

AniendBMiits  to  the  RegulatkMia 

fttrt  KM.  Customs  Regulations  (19  CFR 
Part  101),  is  amended  as  set  fordi  b^w. 

PART  101— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  101, 
Customs  Regulations  (19 CFR  PartlOI). 
continues  to  read  as  foUows: 

Autliority:  5  U.S.C.  3OT.  19  jr.&C  1, 66. 1202 
(Gen.  Headnote  11).  1634,  Reorganization 
Plan  1  of  1965:  3  CFR  t965  Sopp. 

9101.3   (AmandMll 

2.  The  hst  of  Qistoms  regions, 
districts,  and  ports  of  entry  in  9  101.3(b). 
Custmns  Regulations  (19  CFR  101.3(b)). 
is  amended  by  altering  the  geographic 
descriptioro  of  the  Chicago.  IDinois.  and 
the  Cleveland.  CHiio.  Customs  Districts, 
which  come  under  the  administrative 
jurisdiction  of  Customs  ^iorth  Central 
Region,  as  set  forth  below: 

a.  In  the  North  C^itral  Region,  under 
the  column  beaded  "Area",  directly 
opposite  "Chicago.  IlL".  the  description 
is  revised  to  read  as  fellows: 

"The  State  of  lUinots  lying  north  of 
latitude  30*  N;  that  part  of  the  State  of 
Indiana  north  of  Latitude  41°  N  and  west 
of  longitude  86'  W;  and  the  SUtes  of 
Iowa  and  Nebraska." 

b.  Jn  the  North  Central  Region,  undev 
the  column  headed  "Area",  directly 
opposite  "Clevelaod.  Ohio",  th.e 
description  is  revised  to  read  as  followr. 

"The  States  of  Ohio.  Kentucky:  that 
part  of  the  State  of  Indiana  lying  south 


of  latitude  41*  N;  that  part  of  the  state  of 
Indiana  lying  east  of  tengitude  88°  W; 
and  the  county  of  Erie  in  the  State  of 
PennsylvaBia." 

9101.4   [AmwMtod] 

3.  The  list  of  Customs  districts, 
statioasi.  and  ports  of  entry  having 
supervision,  in  §  1014(c).  Customs 
Regulations  (19  CHt  101.4(c))  is 
amended  by  inserting,  in  appropriate 
alphab^ical  order,  in  the  listings  for 
"Cleveland.  Ohio."  under  the  "District" 
column,  "Fort  Wayne.  Indiana."  in  the 
column  headed  "t^ustoms  statioos",  and 
on  the  same  line,  "Indianapolis"  in  the 
column  headed  TOrt  of  entry  having 
supervision". 

Approved:  May  26, 1988. 

William  vwRaab. 

Commissioner  of  Customs. 

Francis  A.  Keating  11, 

Assistant  Secretary  of  tfie  Treasury. 

(FR  Doc.  88-14400  Filed  »-24~8a;  8;46  am] 
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OovafMiMate  and  Maniational 
Oiflanfaattoaa 

HaSHCf:  httemal  Revenue  Service, 
Treasury. 

ACnoNT  Temporary  regulations. 

SUMMAflv;  This  doetment  contains 
temporary  Inctnne  Tax  Regulations 
relating  to  current  taxation  of  income  of 
foreign  governments  from  investment 
sources  within  the  United  States.  This 
action  is  necessary  because  of  changes 
to  the  apfrffcaMe  tax  law  made  by  the 
Tax  Reform  Act  of  1960.  The  text  of  the 
temporary  regulations  set  forth  in  this 
document  also  serves  as  the  text  of  the 
proposed  regulations  cross-refierenced  in 
the  notice  of  proposed  ntlemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
ine  f^oesaf  Kecisver . 

EFFECIlvt  DATC  Hiese  temporary 
regulations  are  to  be  effective  for 
taxable  years  beginning  after  June  30, 
1986, 

FOR  FUKTMER INKUHMTIOM  CONT ACf: 
David  A.  Juster  of  the  Office  of 
Associate  Chief  Couasel  (faitemational). 
within  the  Office  of  Chief  Counsel 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224. 

(Attention:  CCLRzT)  (202-566-8384, 
not  a  toll-free  call).         v-..;;/. 


.  This  regulation  is  being  issued  without 
prior  notice  and  pubHc  procedure 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  For  this 
reason,  the  collection  of  mfbrmation 
contained  in  diis  regulation  has  been 
reviewed  and,  pending  receipt  and 
evaluation  of  public  comments, 
aipproved  by  die  Office  of  Management 
and  Budget  (OMB)  under  control  number 
1545-1053.  The  esthosated  average 
biuden  associated  with  the  collection  of 
information  hi  this  regulatioais  ISbousa 
per  respondent  .,     T'  : '  r 

For  further  iofonnation  cuicenring 
this  coIlectioD  of  infonnation.  and  where 
to  st^mit  comments  on  this  collection  of 
information  and  die  accuracy  of  the 
estimated  burden,  and  inggtutitiini  for 
reducing  this  burden,  please  refer  to  the 
preamble  to  the  crosa-refaence  notice 
of  proposed  rulemaking  publisfaed 
elsewhere  in  this  issue  of  the  Federal 


Background 

This  dooument  contains  temporary 
.  Income  Tax  Regulations  (29  CFR  Part  1) 
under  sections  69Z  and  1441  of  the 
Internal  Revenue  Code  of  1988. 

Need  for  Temporary  Regulations 

The  proper  application  of  sactions  802 
and  1441  is  dependent  upon  the  Internal 
Revenue  Service's  detailed 
speofications  of  the  maimer  in  which 
the  requirements  of  the  statute  wiB  be 
administered.  These  regulations  are 
necessary  to  provide  Iaxpa]ret8  with 
immediate  guidance  in  the  appbcatioo  of 
changes  made  to  sectioD  802  by  sedioa 
1247  of  the  Act  of  October  22. 1986  (Pub. 
L  99-614,  IflOStat.  2065^  2583). 

Explanation  of  ProvisioBS 

Paragraph  (a)  of  S1.892-1T  sets  forth 
the  purpose  and  scope  of  the 
regulations.  Paragraph  (b)  sets  forth  the 
effective  date  of  the  regulations 

I^ragraph  (a)  of  f  lJ8a-2T  generally 
defines  the  term  "foreipi  government.** 
Paragraph  (b)  provides  when  income  of 
a  foreign  government  will  be  deemed  to 
inure  to  the  benefit  of  private  persons. 
Paragraph  (c)  provides  rules  when 
pension  trusts  will  be  considered  foreign 
govermaeats.  Psragrapk  (d)  extends  the 
rules  that  apply  to  foiw^i  governments 
to  political  subdivisionaand 
transnational  entities. 

Paragraph  (a)  of  1 1.8a2-3T  describes 
the  types  of  income  that  generally 
qualify  for  exemption^and  certain 
limitetionfr  on  the  exemption.  Paragraph 
(b)  illustrates  through  examples  die 
principles  set  forth  in  paragraph  (a). 
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Section  l.«tt-4T  piovidet  rules 
coocerning  ^  characterization  of 
acthrities  a«.  either  conunetcial  or 
nonoonuner^id  activities.  Paragraph  (a) 
sets  forth  thM  reason  for  determining 
whether  an  lictivity  is  commercial  or 
noncommer  dal  in  nature  for  section  892 
purposes.  Pi  mgraph  (b)  defines  when  an 
activity  «viU|ie  considared  commerciaL 
Paragrai^  (cj  sets  forth  niles  concerning 
when  activl  Ibs  will  be  considered 
noncommer  isL 

Section  1.  B2-ST  sets  forth  rules 
concemfaig  ^Wrolled  commercial 
entities.  Parygraph  (a)  defines  the  term 
"controlledjinnmercial  entity." 
Paragraph  (u  sets  forth  rules  for 
detenniainn  when  an  entity  will  be 
consideredlo  be  engaged  in  commercial 
activity.  Paii^gnqih  (c)  sets  forth  rules 
for  determiiMig  whether  a  foreign 
govenunentlwHitrols  an  entity. 
Paragraph  (^l  sets  forth  rules  with 
regard  to  ineome  earned  by  related 
entities. 

Section  IJUUrffT  provides  rules 
conconing  we  manner  of  taxing 
intematitmi^lotganizations.  Paragraph 
(a)  indicate^  fo  what  extedt  income  of 


an  ihtematiMial  organization  from 
sources  witUn  die  U.S.  wiH  qualify  for 
exemption  fypm  taxation.  Paragraph  (b] 
sets  forth  to  what  extent  income 
received  by  iui  organization,  prior  to 
Presidentialjdesignation,  will  be  exempt 
from  taxatiim. 

Section  I.m2-7T  sets  forth  die 
relationship  #f  section  892  to  other- 
Internal  Rm  iaue  Code  sections. 
Paragraph  [i  i\  sets  forth  die  relationship 
between  seo^ons  882  and  883. 
Paragraph  (fcj  sets  forth  the  relationship 
between  set  son  892  and  89S.  Paragraph 
(c)  sets  fortl  Hie  relationship  between 
sections  882  kad  883(b).  Paragraph  (d) 
sets  forth  th  s  relationship  between 
section  892  ind  884>  Paragraph  (e)  sets 
forth  the  relationship  between  sections 
892. 1441  and  1442. 

Paragraph  la)  i  1.441-8T  seU  forth  the 
rule  that  wimholding  is  not  required 
under  §  144W-1  with  regard  to  any  item 
of  incometamkb  is  exempt  from 
taxation  unMr  section  882.  Paragraph 
(b)  of  i  1.144i-8T  sets  forth  diat  a 
statement  aMst  lie  filed  widi  the 
withholdiagl^gent  in  order  to  avoid 
withholding]  with  regard  to  income 
which  is  exM^it  bmn  taxation  under 
section  882  apd  sets  forth  what 
informatkn  idmst  be  contained  in  the 
statement 

Spedal  Analyses 

These  nilif  are  not  aujor  rules  as 
defined  in  EMecutive  Order  12291. 
Therefore,  a|  flegBlatory  Impact  Analysis 
is  not  requiiiad.  A  general  notice  of 


pr^iwsad  ralemaking  is  not  required  by 
S  U.S.C.  553  for  temporary  regulations. 

Therefore,  these  niles  do  not 
constitute  regriations  subject  to  dte 
Regulatory  FlexibiUty  Act  (5  U3.C 
Chapter  6)  and  a  Re^ilatwy  FlexilMlity 
Analysis  is  not  reqidred, 

Drafting  Inf oimatioo 

The  principal  author  of  these    . 
regulations  is  David  A.  Juster  of  the 
Office  (rf  Associate  Chief  Counsd 
(International),  withm  the  Office  of 
Chief  Counsel  Internal  Revenue 
Service.  However,  pnscnoel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations  on  matters 
of  substance  and  styie. 

list<rfS«Ajacls 

26  CFR  lMl-1  through  "  997-1 

Income  taxes.  Corporate  deductions. 
Aliens,  Exports,  DISC.  Foreign 
investinent  in  U.S.,  Foreign  tax  credit, 
FSC  Sources  of  hicome.  U.S. 
investments  abroad. 

26  cm  1.1441-1  to  1.1465-1 

Income  taxes.  Aliens,  Foreign 
corporations. 

26CFRPQrt60e 

Reporting  and  racordke^ing 
requhements. 

Adqptkm  of  AmendoMols  to  the 
Regulations 

Accordingly.  26  CFR  Parts  1  and  602 
are  amended  as  follows: 

Income  Tax  Regulations 
PART  1-(AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
ccmtinues  to  reed  in  part 

Authority:  28  U.S.C  7805.  *  *  *  Sections 
laaz-lT  tlirough  1 JB2-7T  also  issued  under 
J28  U.S.C  892(0).  *  *  * 

Par.  2.  Sections  1.892-1  and  1.892-2 
are  removed  and  new  SS  14192-lT 
through  1.892-7T  are  added  in  their 
place  to  read  as  follows: 

§1.892-1T   Purpose  and  scope  of 
layulatlona  fTamporary  raguMlona). 

(a)  In  gehttvl  These  regulations 
provide  guidance  with  respect  to  the 
taxation  of  income  derived  by  foreign 
govonments  and  international 
organizations  from  sources  within  the 
Uidted  States.  Under  section  882.  certain 
specific  types  of  bicome  received  by 
fmeign  govenunents  are  excluded  from 
gross  income  and  are  exempt,  unless 
derived  from  the  conduct  of  a 
commerdat  activity  or  received  bom  or 
by  a  controlled  commercial  entity.  This 


section  sets  forth  the  effective  date  of 
the  regulations.  Section  1  Je2-2T  defines 
a  foreign  govennnenL  In  particular  it 
describes  the  extent  to  whidi  either  an 
integral  part  of  a  foreign  sovereign  or  an 
entity  which  is  not  an  integral  part  of  a 
foreign  sovereign  wiU  be  treated  as  a 
foreign  govennnent  for  purposes  of 
section  882.  Section  1  Je2-3T  describes 
the  types  of  hioome  diat  generally 
qualify  for  exemption  and  certain 
limitations  on  the  exempti<m.  Section 
1.882-4T  provides  rules  concerning  the 
characterization  of  activities  as 
commercial  activities.  Section  1.892-5T 
defines  a  controlled  commercial  entity. 
Section  14ie2-6T  sets  forth  the  extent  to 
which  hKome  of  international 
organizations  from  sources  within  the 
United  States  is  exduded  from  poss 
income  and  is  exen^rt  from  taxation. 
Section  1.B8Z-7T  sets  forth  die 
relationship  of  section  882  to  other 
Internal  Revenue  Code  sections. 

(b)  Effective  dbte.fThe  regulations  set 
forth  in  {  S  1.882i-lT  dirough  1.892-7T 
apply  to  income  received  by  a  foreign 
govemmen(  on  or  after  July  1, 1986.  No 
amount  of  income  shall  be  required  to 
be  deducted  and  withheld,  by  leastm  of 
the  amendment  of  section  802  by  section 
1247  of  die  Tax  Reform  Act  of  1986  (Pub. 
L  99-514, 100  Stat  2085. 2583)  from  any 
payment  made  before  October  22. 1986. 

1.9*^21    fofai0n  ^ovunwnvni  uvihmu 


(a)  Foreign  govenunejtt—{l] 
Definition.  The  term  "foreign 
government"  means  only  the  integral 
parts  or  controlled  entities  of  a  foreign 
sovereign. 

(2)  Integral  part  An  "integral  part"  of 
a  foreign  sovereign  is  any  person,  body 
of  persons,  oiganization.  agency, 
bureau,  fund,  instrumentality,  or  other 
body,  however  desi^iated.  that 
constitutes  a  governing  authority  of  a 
foreign  country.  The  net  earnings  of  the 
governing  authority  must  be  credited  to 
its  own  account  or  to  other  accounts  of 
the  foreign  sovereign,  with  no  portion 
inuring  to  the  benefit  irf  any  private 
person.  An  integral  part  does  not 
include  any  individual  who  is  a 
sovereign.  officiaL  or  administrator 
acting  in  a  private  or  personal  capacity. 
Consideration  of  all  the  facts  and 
circumstances  will  determine  «rhether 
an  individual  is  acting  in  a  |Hivate  or 
personal  capacity. 

(3)  Controlled  entHy.  The  t»m 
"controUed  entity"  means  an  entity  that 
is  separated  In  form  frtaa  a  foreign 
sovereign  or  otherwise  constitute  a 
separate  furidioel  entity  if  it  satisfies  the 
following  requirements: 


24062  Federal  Regteter  /  Vol.  53.  No.  123  /  Monday.  June  27.  1988  /  Rules  and  Regulations 


,   (i)  It  is  wholly  owned  and  controlled 
by  a  foreign  sovereign  directly  or 
indirectly  through  one  or  more 
controlled  entities; 

(iil  It  is  organized  under  the  laws  of 
the  foreign  sovereign  by  which  owned; 

(iii)  Its  net  earnings  are  credited  to  its 
own  account  or  to  other  accounts  of  the 
fcH^eign  sovereign,  with  no  portion  of  its 
income  inuring  to  the  beneBt  of  any    ■ 
private  person:  and 

(iv)  Its  assets  vest  m  the  foreign 
sovneign  upon  dissolutioa. 
A  controlled  entity  does  not  include 
partnerships  or  any  other  entity  owned 
and  controlled  by  more  than  one  forei^ 
sovereign.  Thus,  a  foreign  financial 
organization  organized  and  wholly 
olwned  and  controlled  by  several  foreign 
sovereigns  to  foster  economic  financial, 
and  technical  ^operation  between 
various  foreign  nations  is  not  a 
controlled  entity  for  purposes  of  this 
section 

(b)  Inurement  to  the  benefit  of  private 
persons.  For  purposes  of  this  section, 
income  will  be  presumed  not  to  inure  to 
the  benefit  of  private  persons  if  such 
persons  (within  the  meaning  of  section 
7701(aHl))  are  the  Intended  beneficiaries 
of  a  governmental  program  which  is 
carried  OEt  by  the  foreign  sovereign  and 
the  activities  of  which  constitute 
governmental  functions  (within  the 
meaning  of  9 1.892-4T(cJ(4)).  Income  will 
be  considered  to  inure,  to  the  benefit  of 
private  persons  if  such  income  beiefits: 

(1)  Private  persons  through  the  use  of 
a  governmental  entity  as  a  conduit  for 
personal  investment;  or  > 

(2)  Private  persons  who  divert  such 
income  from  its  intended  use  by  the 
exertion  of  influence  or  control  through 
mean»  explicitly  or  implicitly  approyed 
of  i>y  the  foreign  sovereign. 

{t^  Pension  trusts-^l)  In  generaJ.  A 
controlled  entity  includes  a  separately 
organized  pension  trust  if  it  meets  the 
following  requirements: 

(i)  Hie  trust  is  established  exclusively 
for.  the  benefit  of  (A)  em{rioyees  or 
former  employees  of  a.  foreign 
government  or  ^)  employeea  or  former 
employees  of  a  foreign  government  and 
non-governmental  employees  or  former 
employees  that  perform  or  performed    •  - 
governmental  or  social  services;     -  (-  ^- :.. 

.  Cii)  The  funds  that  comprise  the  tnist 
are  managed  by  trustees  who  are 
employees  ot  or  persons  appointed  by. 
theioreigR  government:  .- 

Ci^i)  The  trust  forming  a  part  of  the 
pension  plan  provides  for  retirement,:   ' 
disability,  or  death  benefits  in  '     ' 

consideration  for  prior  services 
rendered;  and 

(iy)  income  otthe  ^ust  satisfies  the 
obligations  of  thie  foreign  government  to 


participants  under  the  plamrather  than 
inuring  to  the  benefit  of  a>pdva(e   ^ 
person. 

Income  of  a  pension  triiet  is  siibject  to  ' 
the  rules  of  %  1.89Z^T(b)(3)  regsrdbig 
the  application  of  the  rules  for-  ■  '''- 
controlled  commercial  entities  to 
pension  trusts.  Income  of  a 
superannuation  or  similar  pension  fiind 
of  an  integral  part  or  controlled  entity 
(which  is  ttbt  a  Separate  pension  trust  «s 
defined  in  ttis  paragraph  tcMl))  i» 
subject  to  the  rules  tbat^neraUy  apply 
to  a  foreign  sovereign.  Such  a  pension 
fund  may  also  bmiefit  non-governmental 
employees  or  former  employees  that 
perform  or  performed  governmental  or 
social  services. 

(2)  Illustrations.  The  following 
examples  illustrate  the  application  of 
paragraph  (cHl). 

Example  (1).  The  Ministry  of  Welfare 
(MW),  an  integral  part  of  foreign  sovereign 
PC  instituted  a  retirement  plan  for  PC's 
employees  and  former  employees.  Retirement 
benefits  under  the  plan  are  baaed  on  a 
percentage  of  the  final  year's  salary  paid  to 
an  individual,  times  the  numl>er  of  years  of 
government  service.  Pursuant  to  the  plan, 
contributions  are  made  by  MW  to  a  pension 
trust  maneged  by  persons  appointed  by  MW 
to  the  extent  actuarially  necessary  to  fund 
accrued  pension  liabilities.  The  pension  trust 
in  turn  invests  such  contributions  partially  in 
United  States  Treasury  oUigations.  The 
income  of  the  toiut  is  credited  to  the  taiiat's 
account  and  jubsequently  used  (o  satisfy  the 
pension  plan's  obligations  to  retired 
employees.  Under  these  circumstances,  the 
income  of  the  trust  is  not  deemed  to  inure  to 
the  benefit  of  private  persons.  Accordingly, 
the  trust  is  considered  a  controlled  entity  of 
PC. 

Example  (2).  Hie  facts  are  the  same  as  in 
Example  (1).  except  that  the  retirement  plan 
also  Iwnefifs  employees  performing 
governmental  or  social  services  for  the  ■?  ^r  .  , 
following  non-govemment  institutions:  (i)  A 
university  in  a  local  furiadiction:  (ii)  a  harbor 
commission;  and  (l!l)'a  Kbrary  system.  Thw 
retirement  benefits  under  the  plan  are  based 
on  the  total  amounts  credited  to  an  ■*' 

individual's  aocount  over  the  teaa  of  hisoi" ' 
her  employmaaL  MW  malces  annual    '  : .  .^ : 
contritiutiona  to  each  ceveredemploysc^ti'.  '. ' 
account  equal  to  a  percentage  of  annual 
compensation.  In  addition,  ^  income 
derived  from  investinent  of  the  annual 
contributions  is  cnfdiiJBd  annual^  to 
individual  accounts,  llie  aii'nual 
contributions  do  Hot  exceed  an  amount  that 
is  determined  to  lie  aduariaOy  necessary  to 
provide  the.  employee  with  reesonabte    '    ' 
retirement  benefits.  Notwithstsn^ag  that 
retirement  lienefitB  vary  depending' upon  tin  ' 
investment  experience  of  the 'trust: no  portion 
of  the  income  of  the  trust  is  deemed  to  inure 
to  the  benefit  of  private  persons.  Accordiai^, 
the  trust  is  considered  a  controlled  entity  of 

PC  "  ■"   ■      ■■'-■■ 

Example  (3).  The  facts  are  the'same  as  in    ' 
Example  (1),  except  Ihat  employees  are 
allowed  to  make  unlimitwi  cohtribntions  to 


the  trust,  and  such  contributions  are  credited 
to  the  employee's  account  as  well  as  interest 
accrued  on  such  contributions.  Retirement 
benefits  will  reflect  the  amounts  credited  to 
the  individual  accounts  in  addition. to  the 
usual  annuity  computation  based  on  the  final 
year's  salary  andjfears  pf  service.  A  pension 
plan  estsbUshed  uhder  these  rules  is  in  part 
acting  as  an  investment  conduit.  At  a  result, 
the  ineome  of  the  trust  is  deemed  to  inure  to 
the  benefit  of  private  persons.  Accioidingly. '  ' 
the  trust  is  net  eonsidereda  conbtiUed  entity 
ofPC 

Example  (4).  (a)  The  facts  are  the  same  as 
in  Example  (2).  except  that  MW  establishes  a 
pension  fund  rather  than  a  separate  pension 
trust,  A  pension  fund  is  merely  assets  of  an 
integral  part  or  controlled  entity  allocated  to 
a  separate  account  and  held  and  Invested  for 
purposes  of  providing  retiriement  benefits. 
Under  these  circumstances,  the  income  of  the 
pension  fund  is  not  deemed  to  inure  to  the 
benefit  of  private  persons.  Accordingly, 
income  earned  from  the  United  States    - 
Treasury  obligations  by  the  pension  fund  is 
considered  to  be  received  by  e  foreign 
government  and  is  exempt  from  taxation 
under  section  BS2. 

(b)  The  facts  are  the  same  as  in  Example 
(4)(a),  except  diat  MW  is  a  controlled  entity 
of  foreign  sovereign  PC  The  result  is  the 
same  as  in  Example  (4)(a).  However,  should 
MW  engage  in  commercial  activities 
(whether  within  or  outside  the  United  States), 
the  Income  from  the  Treasury  oUigatians 
earned  by  the  pension  fund  will  not  be 
exempt  from  taxation  under  seottdn  892  since 
MW  win  be  considered  a  controlled 
comroereial  entity  within  the  meaniiig  of 
tl.a^-OT(a). 

(d)  Political  subdivision  and 
transnational  entity.  The  rules  that 
apply  to  a  foreign  sovereign  apply  to 
political  subdivisions  of  a  foreign 
country  and  to  transnational  entities.  A 
transnational  entity  is  an  organization 
created  by  more  than  one  foreign 
sovereign  that  has  broad  powers  over 

"eMernal  and  domestic  affairs  of  all 
participating  foreign  countries  stretching 
beyond  economic  subjects  to  those 
concerning  legal  relations  and 

'  transcending  state  or  polttical 
boundaries. 

{ tiS§SS*ST  •  fnooine  ol  fnelfii 
govsfnnnnle  fTemporary  fsnutalione). 

(a)  Types  of  income  eicempt—{\)  In 
genetal.  Subject  to  the  exceptions    • 
contained  in  f  { 1.89^-«T  and  1.892-5T 
for  income  derived  from  the  conduct  <rf  a 
eonunercial  activity  or  received  from  or 
by  a  controlled  oommeroial  entity,  the 
following  types  of  income  derived  by  a    ' 
foreign  governmbnttas  defined  in 
S  LBd^ZT)  are  not  included  in  gross 
income  and  are  exempt: 

(i)  Incoine  from  investments  in  the 
United  States  hi  stocks,  bonds,  or  other 
securities; 

•  (ii)  Infibine  from  investments  in  the 
Uirited  States  in  financial  instruments 
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held  in  tiie  ekeeution  of  govenunental 
finandal  orf^Mmetary  policy:  and 

(Ui)  Inter^t  on  deposits  in  iMnks  in 
the  United  $|ate*  of  moneys  belonging 
to  such  fonji^  govemment 

Income  denfed  bom  sources  other  than 
described  i^jthis  paragraph  (such  as 
income  earned  from  a  U.S.  real  property 
interest  deinibed  in  section 
887tcMlKAjn))  Is  not  exempt  from 
taxation  under  section  882.  F\n-diennore, 
any  gafai  denved  from  the  diqiosition  a 
U.S.  realprMierty  faiterest  defined  in 
section  807M(l)(A)(i)  shall  in  no  event 
qualify  for  exemption  under  section  892. 

(2)  Income  from  investments.  For 
purposes  oC  parapaph  (a)  of  this  section, 
income  frotti!  investments  in  stocks^ 
bonds  or  other  securities  includes  gain 
from  dieir  (^position  and  income 
earned  fron^tengHgingin  section  1068 
securities  landing  transactions.  Gain  on 
the  disposition  of  an  interest  in  a 
partnership!  er  a  trust  is  not  exempt  from 
taxation  omler  section  882. 

(3)  Secur^esL  For  purposes  of 
paragraph  Uo  of  this  section,  die  term 
"other  secumies"  includes  any  note  or 
other  evidence  of  indebtedness.  Thus, 
an  annuity  ^ootract.  a  mortgage,  a 
banker's  acceptance  or  a  loan  are 
securities  fiw  purposes  of  this  section. 

HoweverJ  w  term  "odier  securities" 
does  not  in(^de  partnership  interests 
(with  die  exqeption  of  publicly  traded 
partnershipslwithin  the  meaning  of 
section  7704]  w  trust  interests.  The  term 
also  does  nM  indude  commodity 
forward  or  futures  contracts  and 
commodity  fc|ptions  unless. they 

ities  for  purposes  of 

mm). 

instrument.  For  purposes 
(a)  of  this  section,  the  term 
it"  includes  any 
forward,  futures,  options  contact  swap 
agreement  (^  similar  instrument  in  a 
functional  oir  nonfunctional  currency 
(see  section  $65(b)  for  die  definition  of 
functional  durrency)  or  in  precious 
metals  whe^  held  by  a  foreign 
government;  itt  costral  bank  of  issue  (as 
defined  in  Sj  i.885-l(b)).  Nonfunctional 
currency  orl^old  shall  be  considered  a 
"financial  iMtrument"  also  when 
phjrsically  held  by  a  central  bank  of 
issue.  ; , 

>n  <^  financial  or  monetary 
fe.  A  financial  instrument 
held  in  the  execution  of 
financial  or  monetary 

purpose  for  holding 
it  is  to  implement  or 
policy, 
(ii)  Illustitkion.  The  following 
example  illustrates  the  application  of 
this  paragraiph  (a)(5). 
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"financial 
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(5)  Execui 
policy— [i] 
shall  be 
govemmeni 
policy  if  tbel 
theinsi 
effectuate 


Example.  In  order  to  ensure  sufficient 
cuirency  reserves,  tfaa  mamttuy  andiority  of 
foreign  countnr  PC  issues  ritort-tana 
goveramcBt  obiigslioos.  The  amount  received 
from  die  obUgalioiis  is  invested  In  US. 
flnandal  jnstriuaents.  Since  Oe  piimaiy 
purpose  lor  obtaining  d>e  U.S.  financial 
instruments  is  to  inqdeaunt  PCs  monetaiy 
policy,  the  income  received  from  tiie  financial 
insUvmeots  is  exempt  frcMB  taxation  under 
sectioBaaz. 

(b)  BlustraUons.  The  principles  of 
paragraph  (a)  of  this  section  may  be 
illustrated  by  the  following  examples.' 

Example  (1).  X  a  foreign  ooiporation  not 
engaged  in  Gomnerdal  activity  anywhere  in 
tiie  world,  is  a  contioUad  entity  of  a  foniga 
sovereign  within  the  meaning  of  I  uea- 
2nr(aNS).  X  is  not  a  Central  bank  of  issue  as 
defined  in  1 1M»-I(b).  b  1987.  X  received 
the  following  items  of  income  from 
investments  in  tiw  United  Stales:  (i) 
Dividends  from  a  pottibUo  of  paUicly  traded 
stocks  in  U.S.  oorporatioBS  in  which  X  owns 
less  than  SO  percent  of  the  stodc  (ii) 
dividends  from  BTB  Corporation,  an 
automobile  manufacturer,  in  vwiiicfa  X  owns 
SO  percent  of  the  stock;  (iH)  interest  from 
t>onds  issued  by  noncontroUed  entities  and 
from  interest-bearing  bank  dq;iosits  in 
noncontrriled  entities:  (iv)  rents  iiom  a  net 
lease  on  real  prapertjr:  M  gains  from  silver 
futures  contracts;  (vi)  gains  from  wheat 
futures  oontcaota:  (vii)  gains  from  spot  sales 
of  nonfunctional  fsre^  currency  in  X's 
possession;  (viii)  gains  bom  llw  dii^osition  of 
a  public^  traded  partnership  interest,  and 
(ix)  gains  from  tiie  disposition  of  the  stodc  of 
Z  Corporation,  a  United  States  real  property 
holding  company  as  defined  in  section  8B7,  of 
which  X  owns  12  percent  of  the  stock.  Only 
income  derived  fixMB  sources  described  in 
paragraph  (aKl)  of  this  section  is  treeted  as 
income  of  a  fbreiyi  government  eligible  for 
exemption  from  taxation.  Accordingly,  only 
income  received  by  X  frtMn  items  (i).  (iii).  (v) 
provided  that  the  silvsr  fatares  contracts  are 
held  in  the  executioa  of  govenunental 
financial,  or  monetaiy  policy,  and  (ix)  is 
exempt  from  taxation  under  section  8S2. 

Example  (2f.  The  facts  are  the  same  as  in 
Example  (1),  except  that  X  is  also  a  central 
bank  of  issue  within  the  meaning  of  section 
895.  Since  physical  possession  of 
nonfuactiaRal  foreign  curreiicy  when  h^  by 
a  central  bankof  issue  is  considered  a 
financial  inslnunent.  tiie  item  (vii)  gains  from 
spot  sales  of  nonfunctional  foreign  cmtency 
are  exempt  from  taxation  under  paragraph 
(a)(1)  of  diis  secticMi.  if  physical  poasessicm  of 
the  currency  was  an  essential  part  of  X's 
reserve  policy  in  the  execution  of  its 
govenunental  finandal  or  monetary  policy. 

Example  (3).  State  Concert  Bureau,  an 
integral  part  of  a  foreign  sovereign  within  the 
meaning  of  i  lJ0S-2T(aN2).  entered  into  an 
agreement  with  a  US.  corporation  engaged  in 
the  business  of  promoting  intematiimai 
cultural  programs.  Under  the  agreement  the 
State  Concert  Bureau  agreed  to  send  a  ballet 
troupe  on  tour  for  S  wedu  in  the  United 
Stales.  The  Bureau  received  approximately 
$60,000  from  the  performances.  Regardless  of 
whether  the  performances  themselves 
constitute  commercial  activities  under 


§  1  Je2-fr,  the  inoone  received  by  llie 
Bureau  Is  not  eKempI  fraoi  taxatioB  under 
section  aat  sinoe  the  IBOOBM  Is  from  sources 
other  than  described  in  parapaph  (aHl)  of 
thissection. 

S  1.881-4T   ConNMrdal  acUvMse 
(Tempoiary  rtfuMton^ 

(A)  Purpose.  The  exemption  generally 
applicable  to  a  foreign  government  (as 
defined  in  S 1J82-2T)  Cor  income 
descrttied  hi  |  LaB2-3T  doed  not  apply 
to  income  derived  from  the  conduct  of  a 
commercial  activity  or  income  received 
by  a  controlled  commercial  entity  or 
received  (direcdy  or  indfrecUy)  from  a 
controlled  coouniBrdal  entity.  This 
section  provides  rules  for  determining 
whether  iooonie  is  derived  from  the 
conduct  of  a  commercial  activity.  These 
rules  also  apply  in  determining  under 
§  1.892-ST  whethtf  an  entity  is  a 
controlled  oommercial  entity. 

(b)  In  general.  Except  as  provided  in 
paragta^  (c)  of  this  secticm,  all 
activities  (whether  conducted  within  or 
outside  the  United  States)  n^iich  are 
ordinarily  conducted  by  die  taxpayer  or 
by  other  persons  with  a  view  towvds 
the  current  or  future  production  of 
income  or  gain  are  commercial 
activities.  An  activity  may  be 
considered  a  commerdai  activity  even  if 
such  activity  does  not  constitute  the 
conduct  of  a  trade  or  business  in  die 
United  States  under  section  8B4(b). 

(c)  A(Aivities  that  are  not 
commerdai— {!)  Investments — (i)  In 
general.  Subject  to  the  provisions  of 
paragraphs  (ii)  and  (iii)  of  this  paragraph 
(cXl).  the  following  are  not  commercial 
activities:  Investments  in  stocks,  bonds, 
and  other  securities;  loans;  investments 
in  finandal  instruments  held  in  the 
execution  of  governmental  financial  or 
monetary  policy,  die  holding  of  net 
leases  on  real  property  or  land  which  is 
not  producing  income  (other  than  on  its 
sale  or  from  an  investment  in  net  leases 
on  real  property);  and  the  holding  of 
bank  deposits  in  banks.  Ttansfming 
securities  under  a  loan  agreement  which 
meets  die  requirements  of  section  10S8 
is  an  investment  for  purposes  of  this 
paragraph  (cKlXi)-  An  activity  will  not 
cease  to  be  an  investment  solely 
because  of  the  volume  of  transactions  of 
that  activity  or  because  of  other 
unrelated  activities. 

(ii)  Trading.  Effecting  transactions  in 
stodcs,  secioities.  or  commodities  for  a 
foreign  government's  own  account  does 
not  constitute  a  commercial  activity 
regardless  of  whether  such  activities 
constitute  a  trade  or  business  for 
purposes  of  section  162  or  a  U.S.  trade 
or  business  for  purposes  of  section  884. 
Such  transactions  are  not  commercial 
activities  regardless  of  whether  they  are 
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effected  by  the  foreign  government 
through  its  employees  or  through  a 
broker,  commission  agent  custodian,  or 
other  independent  agent  and  regardless 
of  whether  or  not  any  such  employee  or 
agent  has  discretionary  authority  to 
make  decisions  in  effecting  the 
transactions.  An  activity  undertaken  as 
a  dealer,  however,  as  defined  in  §  1  J64> 
2(c)(2)(iv)(o)  will  not  be  an  investment 
for  purposes  of  this  paragraph  (c)(l)(i). 
For  purposes  of  this  paragraph  (c)(1)tii). 
the  term  "commodities"  means 
commodities  of  a  kind  customarily  dealt 
in  on  an  organized  commodity  exchange 
but  only  if  the  transaction  is  of  a  kind 
customarily  consummated  at  such  place. 

(tii)  Banking,  financing,  etc 
Investments  (including  loans)  made  by  - 
banking,  financing,  or  similar  buisn^ss 
constitute  commercial  activities,  even  if 
the  income  derived  from  such 
investments  is  not  considered  to  be 
income  effectively  connected  to  the 
active  conduct  of  a  banking,  financing, 
or  similar  business  in  the  U.S.  by  reason 
of  the  a|q)lication  of  S  1.86^^(c)(5). 

(2)  Cultural  events.  Performances  and 
exhibitions  within  or  outside  the  United 
States  of  amateur  athletic  events  and 
events  devoted  to  the  promotion  of  the 
arts  by  cultural  organizations  are  not 
commercial  activities. 

(3)  Non-pmfit  activities.  Activities 
that  are  not  customarily  attributable  to 
or  carried  on  by  private  enterprise  for 
profit  are  not  commercial  activities.  The 
fact  that  in  some  instances  Federal. 
State,  or  local  governments  of  the 
United  States  also  are  engaged  in  the 
same  or  similar  activity  does  not  mean    ; 
necessarily  that  |t  is  a  non-profit 
activity.  For  example,  even  though  the 
United  States  Government  may  be 
engaged  in  the  activity  of  operating  a 
railroad,  operating  a  railroad  is  not  a 
non-profit  activity.  •  • 

(♦)  Governmental  functions. 
Governmental  functions  are  not 
commercial  activities.  The  term 
"governmental  functions"  shall  be 
determined  under  U.8.  standards.  In 
general  activities  performed  for  the 
general  public  with  respect  to  the 
common  welfare  or  which  relate  to  the 
administration  of  some  phase  of 
government  will  be  considered 
governmental  functions.  For  example, 
the  operation  of  libraries,  tdl  bridges,  or 
local  transportation  services  and 
activities  substantially  equivalent  to  the 
Federal  Aviation  Authority,  Interstate 
Commerce  Commission,  or  United 
States  Postal  Service  will  all  be 
considered  governmental  functions  for 
purposes  of  this  section. 

(5)  Purchasing.  The  mere  purchasing 
of  goods  for  the  use  of  .a  foreign 
government  is  not  a  commercial  activity. 


S  1.892'<6T   Controled  comnMreiai  entity 
ITwiiaarafv  fsouMkimL 

(a) //)  genera/.  The  exemption 
generally  applicable  to  a  foreign 
government  (as  defined  in  f  1.892-2T) 
for  income  described  in  { I.fl02-3T  does 
not  Bpply  to  income  received  by  a 
controlled  commercial  entity  or  received 
(directly  or  indirectly)  from  a  controlled 
commercial  entity.  The  term  "controlled 
commercial  entity"  means  any  entity 
engaged  in  commercial  activities  as 
defined  in  S  1.882-4T  (whether 
conducted  within  or  outside  ttie  United 
States)  if  the  government — 

(1)  Holds  (mrectly  or  indirectly)  any 
interest  in  such  entity  which  (by  value 
or  voting  power)  is  50  percent  or  more  of 
the  total  of  such  interests  in  such  entity, 
or 

(2)  Holds  (directly  or  indirectly)  a 
sufficient  interest  (by  value  or  voting 
power)  or  any  other  interest  in  such 
entity  which  provides  the  foreign 
government  with  effective  practical 
control  of  such  entity. 

For  purposes  of  this  paragraph,  the 
term  "entity"  encompasses  corporations 
and  trusts  (including  pension  trusts 
described  in  %  1.892-2T(c))  and  estates. 

(b)  Entities  treated  as  engaged  m 
commercial  activity — (1)  U.S.  real 
property  holding  cdrporationa.  A  United  ' 
States  real  property  holdit^g  corporation, 
as  defined  in  section  B07(c){2)  or  a 
foreign  corporation  that  would  be  a 
United  States  real  property  holding 
corporation  if  it  was  a  United  States 
corporation,  shall  be  treated  as  engaged 
in  commercial  activity  and,  therefore,  is 
a  controlled  commercial  entity  if  the 
requirements  of  paragraph  (a)(1)  or 
(a)(2)  of  this  section  are  satisfied. 

(2)  Central  banks.  Notwithstanding 
paragraph  (a)  of  this  section,  a  central 
bank  of  issue  (as  defined  in  S  1.895-l(b)) 
shall  be  treated  as  a  controlled 
commercial  entity  only  if  it  engages  in 
conunercial  activities -within  the  United 
States. 

(3)  Pension  trusts.  A  pension  trust 
described  in  S  1.89^2T(c),  which 
engages  in  commercial  activities  within 
or  outside  the  United  States,  shall  be 
treated  as  a  controlled  commercial 
entity.  Income  derived  by  such  a 
pension  trust  is  not  income  of  a  foreign 
government  for  purposes  of  the 
exemption  from  taxation  provided  in 
section  882.  A  pension  trust  described  in 
S  1.882-2T(c)  shall  not  be  treated  as  a     . 
controlled  commercial  entity  if  such  ' 
trust  solely  earns  income  which  would 
not  be  unrelated  business  taxable 
income  (asdefined  in  section  512(a)(1)) 
if  the  trust  were  a  qualified  trust 
described  in  section  401(a).  However, 
only  income  derived  by  a  pension  trust 
that  is  described  in  §  1.892-3T  and 


which  is  net  from  commercial  activities 
as  defined  in  I  'IM2-4T  is  exempt  from 
taxation  under  section  802.  - 

(c)  Control— {!)  Attribation—{i)  Rule. 
In  determining  for  purposes  of 
paragraph  (a)  of  this  section  the  interest 
held  by  a  foreign  government,  any 
interest  in  an  entity  (whether  or  not 
engaged  in  commercial  activity)  owned 
directly  or  indirectly  by  an  integral  part 
or  controlled  entity  of  a  foreign  : 
sovereign  shall  be  treated  as  actually 
owned  by  such  foreign  sovereign. 

(ii)  Illastration.  The  following 
example  illustrates  the  application  of 
paragraph  (c)(l)(i)~of  this  section. 

Example.  FX,  a  controlled  entity  of  foreign 
sovereign  FC.  owns  2f>  percent  of  the  stock  of 
Corp  1.  Neither  FX  nor  Corp  1  is  engaged  in 
commercial  activity  anywhere  in  the  world. 
Corp  1  owms  00  percent  of  the  stock  of  Corp  2, 
which  is  engaged  in  commercial  activity,  llie 
remaining  40  percent  of  Corp  2's  stock  is 
owned  by  Bureau,  an  integral  part  of  foreign 
sovereign  FC.  For  purposes  of  determining 
whether  Corp  2  is  a  controlled  commercial 
entity  of  FC.  Bureau  will  l>e  treated  as 
actually  owning  the  12  percent  o?  Corp  2's 
stock  indirectly  owned  by  FX.  Therefore, 
since  Bureau  (Urectly  and  indirectly  owns  52 
percent  of  the  stock  of  Corp  Z,  Corp  2  is  a 
controlled  commercial  entity  of  FC  within  the 
meaning  of  paragraph  (a)  of  this  section. 
Accordingly,  dividends  or  other  Income 
received,  directly  or  indirectly,  from  Corp  2' 
by  either  Bureau  or  FX  will  not  be  exempt 
6x}m  taxation  under  section  892.  Furthermore, 
dividends  from  Corp  1  to  the  extent     ] 
•attributable  to  dividends  from  Corp  2  will  not 
be  exempt  from  laxation.  Thus,  a  distribution 
from  Corp  1  to  FX  shall  l>e  axempt  only  to  the 
extent  such  distribution  exceeds  Corp  1's 
earnings  and  profits  attributable  to  the  Corp  2 
dividend  amount  received  by  Corp  1; 

(2)  Effective  practical  control.  An 
entity  «ngaged  in  commercial  activity 
may  be  treated  as  a  controlled 
commercial  entity  if  a  foreign 
government  holds  sufficient  interests  in 
such  entity  to  give  it  "effective  practical 
control"  over  me  entity,  ^ective 
practical  control  may  be  achieved 
through  a  minority  interest  which  is 
stifRciendy  large  to  achieve  effective 
control,  or  through  creditor,  contractual,' 
or  regulatory  relationships  which, 
togeuer  with  ownership  interests  held 
by  the  foreign  government,  achieve 
effective  control.  For  example,  an  entity 
engaged  in  commercial  activity  may  be 
treated  as  a  controlled  commercial 
entity  if  a  foreign  government,  in  -  . 
addition  to  holding  a  small  minority 
interest  (by  value  or  voting  power),  is 
also  a  substantial  creditor  of  the  entity 
or  controls  a  strategic  natural  resource 
which  such  entity  uses  in  the  conduct  of 
its  trade  or  business,  giving  the  foreign 
government  effective  practical  control 
over  the  entity. 
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{!d]Related,$onltvUedentiHe9-H'i) 
Srotft8r/fwte|H«7it{//e8.  Commercial 
activities  of  a  |»ntroUed  entity  are  not 
attributed  to  $iich  entity's  other  brodier/ 
sister  reiatedlantities.  Thus,  investment 
income  desot|bed  in  $  1.88Z-2T  that  is 
derived  by  a  controlled  entity  tint  is  not 
itself  engage(|  jun commercial  activity ,.,   :  < 
within  or  outside  fta  United  States  is 
exempt  from  taxation  notwithstanding 
the  feet  that  ^ach  entity's  brother/sister 
related  entityi|s  a  controlled  commercial 
entity.  { i 

[2)  Parent/k\ibsidiory  entiti&g^iy 
Subsidiary  td[  parent  attribution. 
Commercial  activities  of  a  subsidiary 
controlled  ennty  are  not  attributed  to  its 
parent  Thus.! investment  income 
described  in  |!l.882-3T  that  is  derived 
by  a  parent  controlled  entity  that  is  not 
itself  engage^  In  commercial  activity 
Within  or  outride  the  United  States  is  ' 
exempt  from  taxation  notwithstanding 
the  fact  that  ijts  subsidiary  is  a 
controlled  coQUnercial  entity.  Dividends 
or  other  payn^ents  of  income  received  by 
the  parent  conjtroUed  entity  from  the 
subsidiary  areinot  exempt  under  section 
892,  because  |t  constitutes  income 
received  from  a  controlled  commercial 
entity.  F^rthemore,  dividends  paid  by 
the  parent  art  not  exempt  to  the  extent 
attributable  tiD|  the  (Uvidends  received  by 
the  parent  fhji^  the  subsidiary,  llius,  a 
distribution  by  the  parent  shall  be 
exempt  only  (d  the  extent  such 
distribution  ebtceeds  earnings  and 
profits  attributable  to  the  dividend 
received  from  its  subsidiary. 

(ii)  Parent  n  subsidiary  attribution. 
Commercial  activities  of  a  parent 
controlled  ennty  are  attributed  to  its 
subsidiary.  Thus,  investment  income 
described  in  (  1.892-3T  that  is  derived 
by  a  snbsidiaky  controlled  entity  (not 
engaged  in  conmercial  activity  within  or 
outside  the  United  States)  is  not  exempt 
from  taxation  under  section  802  if  its 
parent  is  a  controlled  commercial  entity. 

(3J  Partnerships.  Except  for  partners 
of  publicly  traded  partnerships, 
commercial  ^tivities  of  a  partnership 
are  attributattle  to  its  general  and 
limited  partnets  for  purposes  of  section 
892.  For  exam|>le.  where  a  controlled 
entity  is  a  geeeral  partner  in  a 
partnership  engaged  in  commercial 
activities,  the  <  M>ntrolled  entity's 
distributive  sfi  are  of  partnership  income 
(including  intMme  described  in  1 1.692- 
3T)  will  not  be  exempt  from  taxation 
under  section  892. 

(4)  Itlustramns.  The  principles  of  this 
section  may  m  illustrated  by  the 
following  ex4^ples. 

Example  (1)\  (a)  The  Ministry  of  Industry 
and  Developm^at  is  an  integral  part  of  a 
foreign  sovereitan  under  1 1.8e2>2T(aK2J^  The 
MinisUy  is  eng  a  ged  in  commercial  activity 


within  the  Uni^-States.  In  addition,  the 
Minislfy  receives  inoonie  from  varikHis 
publicly  traded  stoclcs  and  bonds,  soybean 
futures  contracts  and  net  leases  on  U.8.  real 
property.  Since  the  Ministry  is  an  integral 
part,  and  not  a'controUed  entity,  of  a  foreign 
sovereign,  it  is  not  a  controlled  commerciid 
entity  within  the  meaning  of  paragraph  (a)  of 
diis  section.  Therefore,  income  dMcribed  in 
m82-9T  is  ineligible  for  exetq>tion  under 
section  892  only  to  the  extent  derived  from 
the  conduct  of  commerdai  activities. 
Accordingly,  the  Ministry's  tncofne  from  the 
stocks  and  bonds  is  exempt  from  U.S.  tax. 

(b)  The  facts  are  the  same  as  in  £x(uiv/e 
(l)(a),  except  that  tlu  hfinistry  also  owns  75 
percent  of  the  stock  of  R,  a  U.S.  holding 
company  that  owns  all  the  stock  of  S,  a  U.S. 
o^rating  company  mgaged  in  commercial 
activity.  Ministry's  dtWdend  income  from  R  is 
income  recehred  indirectly  bom  a  controlled 
commercial  entity.  The  Kfialstiy's  income 
from  the  stocks  rad  bonds,  witt  the 
exception  of  dividend  income  from  R.  is 
exempt  from  U.S.  tax. 

(c)  The  facts  are  the  same  as  in  Example 
(l)(a),  except  that  Ae  Ministry  is  a  controlled 
entity  of  a  foreign  sovereign.  Since  the 
Ministiy  is  a  controlled  entity  and  is  engaged 
in  commercial  activity,  it  is  a  controlled 
commercial  entity  within  the  meaning  of 
paragraph  (a)  of  this  sectibii,  and  none  of  its 
income  is  eli^bfe  for  exemption. 

Example  (if.  ta)  Z.  a  controlled  entity  of  a 
foreign  sovereign,  has  established  a  pension 
trust  as  partof  a  pension  plan  for  the  benefit 
of  its  e}B|^yee»  and  fwmw  employees.  The 
pension  trust  (T),  which  meets  the 
requireinehts  of  i  lMZ-2T[c),  has 
investments  in  the  U.S.  in  various  stodcs. 
Irands,  annuity  contracts,  and  a  shopping 
center  which  is  leased  and  managed  by  an 
independent  real  estate  management  finn.  T 
also  makes  securities  loans  in  transactions 
that  qualify  under  section  1058.  Ts 
investment  in  the  shopping  center  is  not 
considered  an  unrelated  trade  or  business 
within  the  meaning  of  section  513(b). 
Accordingly,  T  wiU  not  be  treated  as  engaged 
in  commercial  activity.  Knee  T  is  not  a 
controlled  commerci^  endty,  its  in\'estment 
income  described  in  1 1  Je2-3T,  %vith  the 
exception  of  income  received  from  the 
operations  of  the  shopping  center,  is  exempt 
frxnn  taxation  under  section  802. 

(b)  The  fiacts  are  the  same  as  Exainple 
(2)i[a),  except  that  T  has  en  interest  In  a 
limited  partnership  which  owns  the  shopping 
center.  The  sh(q>ping  center  is  leased  and 
managed  by  the  partnership  rather  than  by 
an  independent  management  firm.  Managing 
a  shopping  center,  directly  or  indirectly 
through  a  partnership  of  which  a  trust  is  a 
member,  would  be  considiered  an  unrelated 
trade  or  business  writliin  the  meaning  of 
section  Sl3(b)  giving  rise  to  unrelated 
business  taxable  income.  Since  the 
commercial  activities  of  a  partnership  are 
attributable  to  its  partners.  T  will  be  treated 
as  engaged  in  commercial  activity  and  thus 
will  be  considered  a  controlled  commercial 
entity.  Accordin^y,  none  of  Ts  income  trill 
be  exempt  from  taxation  under  section  882. 

(c)  The  facts  era  tiie  same  as  Example 
(2)(a).  except  that  Z  is  a  controlled 


commercial  entity.  The  result  is  tlie  same  as 
in  Exomp/e  (2Ma). 

Exonv'^e  ^5/ (a)  The  Department  of 
Interior,  an  inteyal  part  (A  foreign  sovereign 
FC.  wholly  owns  corporations  G  and  KL  G.  in 
turn,  wholly  owns  8.  G,  H  and  S  are  each 
controlled  entities.  G.  which  is  not  engaged  in 
commercial  activity  anywhere  in  the  Worid. 
receives  interest  income  &t>m  deposits  in 
banks  in  fte  United  States.  Both  H  and  S  do 
not  have  any  investments  in  die  U.S;  but  are 
both  ragaged  in  commercial  activities. 
However,  only  S  is  engaged  in  commercial 
activities  within  the  United  States.  Because 
neither  the  commercial  activities  of  H  nor  the 
commercial  activities  of  S  are  attributable  to 
the  Department  Of  Interior  or  G,  C's  interest 
income  is  exempt  &t>m  taxation  under  section 
892. 

(b)  The  facts  are  the  same  as  Example 
(3]ii[a).4xcq>l4hatGradierthan€is«ngaged  - 
in  cemmocial  activities  and  8  rather  t^iaG  . 
receives  the  interest  income  from  the  United 
States.  Since  the  coaunercisl  activitiea  of  G 
are  attributable  to  S,  S's  interest  income  is 
not  exempt  fatun  taxation. 

Example  (4).  (a)  K,  a  controlled  entity  of  a 
foreign  sovisreign,  is  a  general  partner  in  the 
Daj  partnership.  The  Da{  partnership  has 
investments  in  the  U.S.  hi  various  stocks  and 
bonds  and  also  owns  and  nuuiages  an  office 
building  in  New  York.  K  will  be  deemed  to  be 
engaged  in  conunerdal  activity  by  being  a 
general  partner  in  Daj  even  if  K  does  not 
actually  make  management  decisions  with 
regard  to  the  partnership's  commercial 
activit}-.  the  operation  of  the  office  building. 
Accordingly  ICs  distributive  share  of 
partnersUp  Income  (including  income  derived 
from  stocks  and  bonds)  will  not  be  exempt 
from  taxation  under  section  882. 

(b)  The  facts  are  the  same  as  in  Example 
(4)(a),  except  that  the  Da]  partnership  has 
hired  a  real  estate  management  firm  to  lease 
offices  and  manage  the  building. 
Notwithstanding  the  fact  that  an  independent 
contractor  is  performing  the  activities,  the 
partnership  shall  still  be  deemed  to  be 
engaged  in  commerdai  activity.  Accordingly, 
K's  distributive  share  of  partnership  income 
(induding  income  derived  from  stocks  and 
bonds)  will  not  be  exempt  frx>m  taxation 
under  section  892. 

(c)  The  facts  are  the  same  as  in  Example 
(4)(a),  except  that  Kis  a  partner  whose 
partnenhip  interest  is  considered  a  publidy 
traded  parteersfaip  interest  within  die 
meaning  of  Section  7704.  Under  paragraph 
(d)(3)  of  this  section,  the  partnenhip's 
commerdai  activity  will  not  be  attributed  lo 
K.  Since  K  will  aol  be  deemed  to  be  engaged 
in  commercial  activity,  ICs  distributive  share 
of  partnenhip  income  derived  from  stocks 
and  bonds  wltl  he  exempt  from  taxation 
under  section  882. 

IU92-6T   Ineoina  Of  Intamaitonal 
oi'jsnIisMona  (Tampofary  wQiilatloos^ 

(a)  Exenyytftvm  tax.  Subject  to  the 
provisions  of  section  1  of  the 
International  Organizations  Immunities 
Act  (22  U3.C  288)  (the  provisions  of 
which  are  set  forth  in  paragraph  (b)(3)  of 
§^1.893^1),  the  income  of  an 
international  organization  (as  defined  in 
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section  7701>(aHl8Q  received  bom 
investments  in  the  United  Stoles  in 
stocks,  bonds,  or  etber  donestic 
secnrities.  owmed  by  rach  iotermtional 
organization,  or  bom  finterest  on 
deposits  in  bonks  in  the  lAiited  StaXes  of 
moneys  bdoi^rag  to  aach  tntemattoniat 
organization,  or  from  any  other  source 
within  the  United  States,  is  exeiapt  frsia 
Federal  incorae  tax. 

(b)  Income  received  prior  k> 
Presidential  designtithm.  An 
organizatioR  desipiafed  by  fte  PresldiBnt 
throu^  appropriate  Bxecuthre  order  as 
entitled  to  enjoy  the  privileges, 
exemptions,  and  immunities  provided  in 
ihe  International  Organizations 
Immunities  Act  may  mife^  the  benefits 
of  the  exenptioB  with  respect  to  uoMBe 
of  the  prescribed  lAaneteriacexved  by 
such  organization  prior  to  the  date  of  the 
issoance  of  sadi  Executive  order,  if  p) 
the  Executive  order  does  not  provide 
otherwise  and  (ii)  the  organization  is  a 
pubHc  international  oiganizafion  in 
which  die  United  States  participates, 
pursuant  to  a  treaty  or  snder  the 
authority  of  an  act  (rf  Coi^ress 
aatfioriziBg  such  paiUcqiation  or  making 
an  appropriation  for  siidi  par^qntion. 
at  the  time  such  income  is  received. 

S1J92-7T  rtsfcliDiisli»  tooHwr  InNinsr 

RsveniM  Codft  sections  (Tamperanr 
rasuistions). 

(a)  Secb'on  893.  The  term  "foreign 
government"  rsfetred  to  in  section  asa 
(relating  to  the  excn^>tion  for 
compensation  of  enpkiyees  of  torei^ 
governments]  has  the  same  meaning  as 
given  such  term  in  S  f  .a9Z-2T. 

{b\  Section  805.  A  {breign  central  bank 
of  issue  (as  defined  in  1 1.885-l(b))  diat 
fails  to  qual^  for  the  exemptitm  &om 
tax  provided  by  diis  section  (fbr 
example,  it  is  not  whtrfly  owned  by  a 
foreign  sovereign)  may  nevertfielessbe 
exempt  from  tax  on  the  items  of  income 
described  in  section  895. 

(c)  Section  883(b).  Nothing  in  sectim 
892  or  these  regulations  shall  limit  the 
exemption  provided  under  section  8B3(b) 
relating  genwaRy  to  the  exemption  of 
earnings  derived  by  foreign  participants 
from  the  ownership  or  operation  of 
communications  sateffite  systems. 

(d)  Section  884.  Euniz^  and  profits 
attributable  to  income  of  a  controlled 
entity  of  a  foreign  sovereign  which  is 
exempt  from  taxation  under  section  892 
shall  not  be  subject  to  the  tax  imposed 
by  section  884(al. 

(e)  Sections  1441  and  1442.  No 
withholding  is  required  under  sections 
1441  and  1442  in  the  case  of  income 
exempt  from  taxation  under  section  892. 

Par.  3.  A  new  S  1.1441-8T  is  added 


immedtately  aifter  |  t.l4<X-7  to  read  as 

follows: 


§iLt44v«r 


[ayPbnigngoraTmKnts.  Uhder 
secthm  8B2.  cratam  spedflc  types  of 
income  received  by  faieiign  gaverameats 
are  exdaded  from  gross  incarae-  and  ve 
exempt  from  taxatioBk  unl^sa  derived 
from  the  comfact  of  a  csanercial 
activity  or  received  from  or  by  a 
controlled  ceinmerdal  enSty. 
Accordingly,  witfaholdihg  is  not  reqjufred 
under  \  1441.1  with  regard  to  any  item  of 
incoiBe  which  is  "•^'""pt  from  taxation 
under  section  892.  * 

(b)  Statement  churning  exemption.  To 
avoid  withhohfing  of  iaoi  at  source  under 
S  1.1441-1,  a  foreign  government  which 
is  entitled  to  the  income  aast  Be  with 
each  withholding  agent  froat  whom 
amounts  of  iaeamit  are  to  be  leeeived.  a 
statement  under  pcnsMea  of  perjury  (in 
doplicste)  indicatiBg  tfie  extent  to  which 
such  income  described  in  the  statement 
is  exempt  fnm.  taxation  under  section 
892.  This  statement  should  contain  (ij 
the  name  and  address  of  the  fioreign 
government  envied  to  the  uicorae.  (ii) 
the  items  of  income  snd  dieir  amount 
with  respect  to  which  the  stateraoit  is 
filed,  (iii)  an  explBnetioR  indicating  \Atf 
the  specific  items  of  income  are  exempt 
from  taxation  under  section  89Z.  and  (iv) 
the  taxable  year  during  which  such 
exemption  is  to  apply.  This  stateaient 
^haU  be  filed  witii  the  wrfthfaoUmg  agent 
for  each  taxable  year  the  foreign 
government  is  entitled  to  the  mcome. 
and  before  payment  of  die  income  in 
respect  of  which  it  apples.  Any 
statement  so  filed  shall  be  e%ctive  only 
with  respect  to  the  item  or  items  of 
income  specified  therein  aoA  oidy  with 
respect  to  the  types  of  income  specified 
in  i  1.88a-3T{a)(l)  (i).  (it)  or  (iii).  The 
statement  shaO  constitute  authorization 
to  the  withholding  ag/ent  to  pay  such 
income  during  the  taxable  year  wiihoul 
deduction  of  the  tax  at  souit^  under 
§  1441-1.  Any  statement  required  by  this 
subparagraph  nay  be  made  on  a  form 
prescribed  by  dm  hitemal  Revenue 
Service. 

OMB  CoBlrot  Nuanbeis  Under  The 
Paperwork  Redocdon  Act 

PART  602— (AMENOEOl 

Vm.  4.  The  authority  for  Part  002 
continues  to  read  as  follows: 

AutboMy:  as  U.S.C.  7806v 

Par.  5.  Section  602.101(c)  is  amended 


by  inserting  in  the  spprej^iata  place  in 
the  taUe  "11.1441-47.  . 
LswnMsB.6MM. 

CoBtmissioner  of  Bitemot Revenue. 
Approved  May  Z7.  UBS. 


Aaaiatant  Sgeretary  of  the  Heosary. 
[FR  Doc.  88-14e»  Piled  6-24-88r  8:45  amf 


OEPARTIIENT  OF  DEFENSE 

OffiM  Of  tlw  8«cr«tHy 

32CFRPart2W 

[DoOIXrsctiM  7800.101 

AudttB  Of  State  «Mf  Locil 
Govominonta 

AOENCV:  DepartmentafEhafiense. 

action:  Final  rule.    ".  '\^ 

•MMMRV:  This  part  hnfrfements  Pub.  L 
9S-liOZ.  "Single  Antfit  of  1964,"  October 
19. 1984.  and  OMB  Ghndar  No.  A-t28, 
"Amfits  of  State  and  Local 
Governments,"  Aprff  12, 1965.  It  requires 
that  DCH>  Components  rely  upon  and 
use  financial  and  oompBance  audits  by 
noR-Piederal  amfitors  under  Pub.  L  90- 
502  and  OMB  Circalar  No.  A-128  in  the 
oversight  of  Federal  fmancial  assistance 
provided  to  State  and  local 
governments.  The  part  also  authorizes 
the  DOD  Components  to  provide  for 
additional  audits  of  Federal  fkancial 
assistance  wdten  required  by  regulation 
or  to  ensure  effective  use  of  such 
assistance.  It  also  specifies  the 
responsibilities  of  the  hispector  General, 
Department  of  Defense,  and  the  Heads 
of  the  DOD  Components  for  monitoring 
compliance  with  the  provisions  of  new 
32  CFR  Part  266. 

EFFECnvi  date:  February  12. 1988. 
FOn  FURTHEII  WirOI«>ATIOII  CONTACT: 
Mr.  V.  Stone.  Office  of  die  Assistant 
Inspector  Gcaoera)  for  Aodil  Policy. 
Department  of  Defense.  400  Army  Navy 
Drive.  Room  1076.  Ariuigtoii.  VA  22202. 
telephone  (202)  603-0017. 
•UffPtiUPtTAWT  INrOWMATNWI. 

list  of  Subjects  hi  32  CFR  Part  286 

State  and  local  governments. 

Accordingly.  Title  32.  Chapter  1,  is 
amended  to  add  Part  266  as  follows: 

PART  208— AODTTS  OF  STATE  AND 
LOCAL  GOVERNMENTS 

266.1  Purpose. 

266.2  Applicability. 
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Sec 

286.3  Definit|ins. 

268.4  Policy.!! 

286.5  RespodiibiliUes. 

266.6  Coatiat  kudtts. 

266.7  Effectr^datB. 

Autfadrily:  8<Me  Audit  Act  of  1964,  Pub.  L. 
96<S02. 96  Sta^.|2327: 31  U.S.C.  7S01  note. 

§228.1 

This  part 

(a)  Implen^^nts  Pub.  U  98-502  and 
OMB  Circulitr  No.  A-128  to  establish 
audit  requii^nents  for  State  and  local 
government^  khat  receive  Federal 
flnancial  as^iktance. 

(b)  AssigaiEii  reeponsibilities  widdn  ^e 
Department  df  Defense  for  monitoring 
compliance  With  those  requirements. 

§22«.2 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD):  the 
Inspector  G^eeral  Department  of 
Defense  (IGj  DOD):  the  Military 
Department^}  the  Defense  Agencies;  aiid 
DOD  Field  Aistivities  (hereafter  lefened 
to  collective|i  as  "DOD  Components") 
that  provide!  Federal  financial  assistance 
to  State  and! local  governments. 

S226.3   OefHiitiom. 

Co;gn/zafi/|/igeiicy.  The  Federal 
Agency  assigned  by  OMB  to  carry  out 
the  responsiolities  described  in  OMB 
Circular  No.jA-128. 

Desk  Review.  A  review  of  an  audit 
report  performed  by  the  cognizant  audit 
organizationl  at  its  offices  to  determine 
whether  the  laudit  report  meets  the 
requirement^of  Pub.  L  98-502  and  OMB 
Circular  No.  A-iaS. 

Federal  Fhancial  Assistance. 
Assistance  ptovided  by  a  Federal 
Agency  in  mt  form  of  grants,  contracts, 
cooperative  JEigreements,  loans,  loan 
guarantees.  |)^perty,  interest  subsidies, 
insurance,  oridiiect  appropriations,  but 
does  not  inclide  direct  Federal  cash 
assistance  t^lindividuals.  Funds  paid  by 
the  National  Ouard  Bureau  to  States 
under  facilities'  operation  and 
maintenance  agreements  do  not 
constitute  "Federal  financial  assistance" 
for  purposetl  of  Pub.  L  98-502  and  OMB 
Circular  No.  ^-12& 

Local  Govdmnient.  A  unit  of  local 
government  |i4rithin  a  State,  including  a 
county,  borough,  municipality,  city, 
town,  township,  parish,  local  public 
authority,  special  district,  school  district, 
intrastate  diplrict.  council  of 
govemmentiJ  and  any  other 
instrumentality  of  local  government. 

Non-Fedettfl  Auditor.  A  State  or  local 
government  Auditor  who  meets  the 
standards  o^iindependence  specified  in 
generally  acpiepted  Government  auditing 
standards  of  B  public  accountant  who 
meets  such  standards'-  independence. 


Qualtiy  Control  Review.  A  review  of 
the  audit  report  and  supporting  work 
papers  of  the  non-Federal  auditor  to 
assess  compliance  with  OKffl  Circular 
No.  A-12a 

^Mto.Aiqr  State  of  the  United  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam,  American  Somoa. 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  the  Trust  Territory  of 
the  Pacific  Islands,  any  instrumentality 
thereof:  and  any  multistate,  regional  or 
interstate  entity  that  has  governmental 
functions,  and  aHy  Indian  tribe. 

§  22B.4    Policy. 

The  DOD  Components  shall  rely  upon 
the  use  financial  and  compliance  audits 
by  non-Federal  auditors  tmder  Pub.  L 
08-502  and  OMB  Circular  Na  A-128  in 
the  oversight  of  Federal  financial 
assistance  pro\ided  to  State  or  local 
governments.  The  DOD  Components, 
however,  may  provide  for  additional 
audits  of  such  assistance  when  required 
by  regulation  or  to  ensure  effective  use 
of  such  assistance.  Such  additional 
audita  include  economy  and  efficiency 
audits,  program  results  audita,  and 
program  evaluations.  Any  additional 
audit  effort  shall  be  planned  and  carried 
out  in  such  a  way  as  to  avoid 
di^ilication  and  shall  be  separately 
funded. 

S226J   RespontlbWtiM. 

(a)  The  Inspector  General, 
Department  of  Defense  (IG.  DOD)  shall: 

(1)  Serve  as  the  DOD  senior  official 
under  OMB  Circular  No.  A-128  for 
-policy  guidance,  direction,  and 
coordination  with  DOD  Componenta 
and  other  Federal  Agencies  on  single- 
audit  matters. 

(2)  For  State  and  local  govemmenta 
for  which  OMB  has  assigned  E>OD 
cognizance,  do  the  following: 

(i)  Ensure  that  audits  are  made  and 
reports  are  received  in  a  timely  manner 
apd  in  accordance  with  the 
requiremento  of  OMB  Circular  No.  A- 
12& 

(ii)  Provide  technical  advice  and 
liaison  to  State  and  local  governments 
and  non-Federal  auditors. 

(iii)  Make  desk  reviews  of  all  reports 
received,  and  also  make  quality  control 
reviews  of  selected  audita  made  by  non- 
Federal  audit  organizations  and  provide 
the  resulta,  when  appropriate,  to  other 
interested  organizations. 

(iv)  Inform  other  affected  Federal 
Agencies  and  appropriate  taw 
enforcement  officials  of  any  reported 
ill^al  acts  of  irregularities. 

(v)  Advise  the  recipient  of  audits  that 
have  been  found  not  meeting  the 


requirementa  of  OMB  Circular  No.  A- 
12a 

(vi)  Coordinate,  to  the  extent 
practicable,  audits  requested  by  DOD 
Componenta.  in  addition  to  those 
required  by  OKS  Circular  No.  A-12& 

(v!i)  Oversee  the  resolution  of  audit 
findings  and  recommendations  that 
affect  DOD  programs  and  tiiose  findings 
affecting  programs  of  more  than  one 
Federal  Agency.  "^  /  .  - 

{3)  For  other  State  and  local 
governments,  receive  and  distribute 
copies  of  single-audit  re^rta  to 
appropriate  DOD  Components  for 
appropriate  action  and  follow-up  by 
designated  program  officials. 

(b)  The  Heads  of  the  DOD 
Components  shall: 

(1)  Designate  an  official  to  coordinate 
with  the  IG.  DOD,  on  matters  dealing 
with  audita  of  financial  assistance 
provided  by  the  DOD  Component  to 
State  and  local  governments. 

(2)  Advise  the  IG,  DOD,  of  financial 
assistance  provided  to  State  or  local 
govemmenta  when  such  assistance  to 
any  State  or  local  government  exceeds 
$100,000  in  a  year. 

(3)  Ensure  that  the  State  or  local 
government  takes  appropriate  actions  to 
correct  audit  deficiencies  involving 
financial  assistance  provided  by  the  . 
DOD  Component/'       ...^  . 

(4)  Coordinate  with  ttw  IG.  DOD.  on 
requcsta  for  audita  of  State  and  local 
govemmenta.  in  addition  to  those 
required  by  OMB  Circular  No.  A-^12a 

§228J    CoMofmidtts. 

The  costs  of  audits  made  by  non- 
Federal  auditors  under  OMB  Circular 
No.  A-128  are  allowable  charges  to 
Federal  financial  assistance  programs. 
The  charges  may  be  considered  as  a 
direct  cost  or  an  allocated  indirect  cost 
in  accordance  with  OMB  Circular  No. 
ArQ7.  Generally,  the  percentage  of  costs 
charged  to  Federal  assistance  programs 
for  an  audit  shall  not  exceed  the 
percentage  of  Fedral  funds  expended  to 
the  total  funds  expended  by  the 
recipient  during  the  fisal  year.  No  cost, 
however,  may  be  charged  to  Federal 
programs  for  audits  not  made  in 
accordance  with  OMB  Circular  No.  A- 
12a 

§  226.7   Effective  date. 

This  pitrt  is  effective  Febmary  12, 
198a 

June  21. 1968. 
linda  M.  Bynuia, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  88-14307  Filed  6-24-68:  8:45  am] 
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POSTAL  SERVIGC 
39CFRPact20 

lnt«rnatioraft  lUI  IIhiim^ 
MiscaliaiMouft  AiiMndmMrt* 

AOEMCV.  POatal  Service. 
ACnofe  Fma)  nrfe. 

SUMMARV:  Tbe  Po»tel  Service  hereby 
describes  numerous  ini8ceU«neoii& 
revisions  coasoiidated  in  ^  truwmitte) 
letter  for  iesiie  5  of  the  lDtetnali4aiMl 
Mail  Manual,  which  ia  ineoipocated  by 
reference  m  the  Code  of  Federal 
Regulations.  39  CFR  2ai. 

While  many  of  the  reviaiooa  are 
minor,  editorial,  or  clarifying,  issue  5 
contains  some  substantive  changes, 
such  as  the  changes  in  international 
rates  and  fees,  which  have  previously 
been  published  in  the  Pedenf  Register. 

EfTEcnvr  date:  April  21.  igea. 

FOR  FURTNER  MKNWUnOM  COMT ACT. 

Paul  r.  Kemp.  (204288-^960. 
SUPPLOIEMTARV  MWWMRUmOIKTha 
International  Mail  Manual  (JMM).  whieb 
is  incorporated  by  reference  in  the  Code 
of  Federal  Regulations  fsee  39  CFR  2B.i\. 
has  bees  amended  by  the  publication  of 
a  transmfttal  tetter  fbr  issue  St  dated 
Aprff  21.  ig8&  The  text  of  afl  pubHshed 
changes  is  filed  with.the  Director  of  the 
Federal  Register.  Subscribers  to  the 
IMM  receive  these  amendments 
automatical  from  the  Government 
Printing  OfBce. 

The  foflewing  is  firoai  the  Bcpf anation 
section  of  the  transmittal  tetter  from ' 
issues: 

Explanatkm 

Issue  5  reiiiaGcalUiie  4  of  the  BIM.  U 

contains  att  IMM  rcviMM  poUaActf  fa  the 
Postal  BuiieUn  hom  Sqpteaibct  IS.  ISM,, 
through  April  a..  IMS.  Itou  jpuUiahed  aflet 
April  21, 1968.  are  efisctiv*  but  have  not  beea 
incorporated  tnta  boie  L  b.  addition.  Issue  5 
corrects  printfng  and  format  errars  and 
omissiom  in  issue  4. 

Chapter! 

Sectioo  12a,ltett>  WW  icviaed  t* 
kicorporate  the  new  aaydaty  UhM  t$375>  ioc 
shipments  of  Pastat  Union  nail  that  do  aot 
need  to  inckide  Pona  2976-A..  (hutaws 
Declaration. 

Section  123.2  war  revised  to  incorporate 
the  use  of  Form  29e0-E.  Parcel  Post  Cnstoins 
Declaration  (envelope),  which  la  used  with 
Form  2966-B,  Parcel  Post  Customs 
Declaration  and  Dispatch  Wote  (3-psrt  set). 
(PB  21603.  l-22-»7> 

Section  123.222(3)  was  revised  to  add  a 
new  requirement  for  completion  ef  USSR 
Customs  forms.  (PB  21635.  9-3-87) 

Chapter  2 

a.  Section  212.2*  » revised  to  increase  the 
pickup  serviee  fee  B^tpaeaaMailiwtetiialiwwt 
Service  (EMS)  items  to  $4.89. 


bv  Pact  232.  i»  revised  ta  increase  the  rates 
charge*!  lac  poetal  carda/peatcarda.  (PB 
21666.3-25-88) 

c.  Part  248  is  new  aW  was  added  te 
incorporate  the  regulatfens  for  biternstiooaf 
Surface  Air  Lift  service  (ISAL). 

d>Sactfoi»  288.4  waarcviNd  la  hicofpwaH 
additional  offices  thai  esn  accepl 
Interna  tiMial  Priority  Airmail.  {PB2M27. 7-%- 
87) 

Chapters 

a.  Section  313.2  wa«  revised  to  Increase  the 
fee  rare  Certfncate  of  Miiirei^ 

b.  Seetian  3SM.2Z  WW  feviaad  to 
Jncorpacaie'MiefhaBOii  to  tte  vsIims  ai  the 
GFR  and  SDR.  ff%  zmiK  1-7-8^ 

c.  Section  333.1  was  revised  to  increase  the 
fee  charged  for  Registration — $4j40  except  l» 
Canada. 

d.  Section  SS&Z  was  revised  to  increase  the 
indemnity  Boiit  to  $24.80  ibr  aR  regSstered 
shipments  except  those  sent  to  Cwada.  The 
fees  for  shipments  sent  to  Canada  have  been 
charged  and  are  refleefed  in  the  iCL  for 
Canada. 

e.  Section  M8  was  Mviacd  la  iooeaae  die 
fee  for  Betsm  Receipt  aenrtoe  to  WHSO. 

L  Section  344.^3  «was  revised  to  inerease  the 
fee  for  inquiries  coBcexning  confirmation  of 
delivery  after  mailing  to  S5.00. 

g.  Exhibit  383:1  was  revised  to  bicorp^rats 
the  increase  to  the  Regisb  eiion  foe  to  $4.49 
and  the  change  infoeatfen  where  dittnge  of 
addresaaad  rasatf  re^aasla  are  prsssassd 
from  te  OfBce  of  CksMfcatio*  and  Rates 
Administration  t»  the  lalcmstiflnal  Clanas 
and  inquiries  Office  UeiO),  (PB  21628. 7-29- 
87) 

h.  Section  364.22b  was  revised  to 
incorporate  the  change  in  hieatien  where 
change  of  address  and  recall  requests  ace 
processed  from  tteORice  of  Cbs^cation 
anrf  Rates  AAniuisttuWwi  to  the  hiteinatfoiiel 
Claims  and  fatfuiries  Office  flCMq^  fP»  2182^ 
7-23-87) 

i.  Sections  38t.9U  aBd.3n.a2  were  revised 
to  increase  the  fee  for  a  phoktsUt  of  a  paid 
money  order  to  S2J)a. 

j.  Section  392.3a  was  revised  to  increase 
the  fee  for  an  International  Reply  Coupon  to 
$.95. 

k.  Section  392:3b  wee  revised  le  increase 
the  rate  at  which  IwtirnaHnaal  Reply 
Coupeos  can  be  exchanged  in  the  US.  lo 
$0.40. 

Chapter  7 

a.  Section  712:3  was  revised  to  increase  the 
Customs  clearance  and  delivery  fee  for  each 
dutiable  item  teglUS. 

b.  Section  7SL8  was  revised  la  iacreaee  the 
Return  Charges  for  Pestel  Union  Mail. 

Chapter  8 

a.  Sections  922, 923  and  924  were  revised  to 
incerperate  new  preteduies  eeneeming  the 
filing  al  daiws  sad  to^aiihs.  far  Biprees  Maflt 
Interaaiianat  Servioa  (I*  219881  tZ-^-mil^ . 

b.  Section  927  J  waa  Hviaad  tnincetparalr 
the  chai^  inlacatianfor  the  dpstinaHoa  of 
requests  for  telegraphic  inquiries  to  the 
appropriate  International  (bairns  and 
Inquiries  OfBce  (ICK^  (PV  21629, 7-23-87) 

c.  Section  041.?  was  revised  to  inoorporMe 
the  change  in  Iscation  where  refond 
applications  are  pracsased.  These 


applications  are  now  processed  by  the 
appropriate  International  Claims  and 
biquiries  Office  (ICIO).  (PB  21629. 7-23-87) 

d.  Sections  927.11. 92B.22C.  B2SJ31C. 
928.251c.  928.261d,  92ft32o>  92813918(3^ 
928J32aftV  and  9?8  341aU)  wese  levisad  to 
increase  the  foes  for  filinc  an  inqstep  ta$5U». 

APPENDICES 

Appendix  C  was  revised  to  incofporafie 
nev.-  v^es  for  Spsclol  P>ei»iBg  Ights 
(SDR^  and  GoM  fVaaee  fCFI^.  fPB  2N87.  *- 
4-88) 

Appendix  D  was  vcvtsed  sahstaatfsl^  Mf  is 
now  a  list  of  the  countries  wMrikeffsr 
Expceaa  MU»  btematfanal  Service  PBM^. 
The  specific  tafarmatiem  for  each  ceertry  can 
be  fouad  irfter  fte  hidieiiiBi  Gsantiy  Ustiag 
for  each  country  that  offers  EMS.  These 
listings  have  been  updated  to  inchide 
infonaattan  cencenri^g  new  posiige  rates, 
weight  limits,  setviee  areas.  adkaitlMl 
contents,  insurancs  hideanflsr  Mrtte. 
Customs  infenaatfon.  andf»add  cMntries 
thai  now  offer  ExpcssaMMI  htSnaalfoiMl 
Service.  fRefor  la  EMS  «»;  sates-PB  2184a 
12-»«) 

Appendix  E  was  revised  in  fotmaf  •• 
accommodate  aew  hitswMtfonal  Secfaca  Ait 
Lift  (ISAL)  exchange  offices,  new  rates,  and 
destination  countries. 

Individaal  Coantry  UsHags  PCL^  were 
re  viseil  to  reflect  new  ar  changed 
prohibiliaas  and  recti  fcttoae  a»  pah8she<t  hy 
the  International  Bureau  andtoeofrset 
printing  erross  and  emtssisas  te  fosua  4.  The 
ICLa  were  revised  to  lasmpuisls  hdUiautlen 
conoswifaig  new  pestags  latsa.  ws|^  Bmtts. 
service  areas,  a<hnitted  can  fount  ami 
CHSienn  informatioB. 

List  of  Sub|ecto  ia  a»CFR  Part  2» 

Postal  Service.  Foreign  cdatisBS. 
Incorporation  by  reference. 

PART  20--{AME»IOCO} 

1.  The  aatherity  citotioB  for  Fart^20 
continnea  to  read  a*  foHowa: 

Authority:  5  U.S.C  552(a):  39  U'.S.C  401. 

404.407,4001 

2>  Section  20,3  is  amended  by  adding 
at  the  end  thereof  the  following: 


|20J   AaiendnMBlalntlM 


Thnmnittal  fetter  for  issue.  Dated 
FR  Publfcation. 

•  *  •  *  • 

April  21. 198&  53  FR  34088. 
Fred  Fggjastnn, 

AsataBomtCeneraJ  Cammel  Legkhtive 

Dmmiait. 

[FR  Dae.  88-14431  Piled  ft-2a-8B:  ae4&  ami 
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ENVmONMOITAL  PROTECTION 
AQENCY     ; 


40CFR 


Pm.-3405-5) 


^ — ■ — ■ — ■ 
twGantQm 

AOB«cv:Eta 
Agency  (EP. 

action:  Ft 
amendaMnti 


fw  AC  222^93; 


lental  Ftotection 


rula;  technical 


:  itiis  document  deletes  the 
ahemate  na^e  AC  222.293  and  trade 
name,  A«se^  foe  the  herbfctdB  mixture 
of  methyl  2-M-i8opro{iyl-«-methyI-$-oxo- 
2-tmidazoUi]|-2-yl)-;>.toiuate  and  methyl 
6-(4-i8opwI^^-methy!-5-oxo-^- 
imidaxolin>-:^y!)-m-tohiate  in  or  (m  ' 
various  rmr|4giicnlturai  commodRfet. 
This  is  a  (e^ifiical  amemfinenf  that  adds 
no  new  regiditory  requirements,  but 
merely  dlwiKs  an  existing  Rgulation  by 
deleting  inaU^ropriate  alternate  names; 
therefore.  ad|i«Bc»  notice  and  public 
comment  art  tmnacessary. 
IfPtCllVE  Mlkt:{une  27.  IWM. 

TON  FUOTHBlkNFOMIATWN  GONTACi: 

By  mail: 

Robert  l  T%sktt.  Product  Manafv  (PM) 
25.  RegiBtifHtiaD  Division  (TS>-76?Qb 
OfTice  of  RoBtiGide  Pregrama. 


Environmental  Protection  Agency.  401 
M  Street  SW..  Washington.  DC  2046a 
Office  location  and  telephone  number 
Rm.  245.  CM  #2. 1921  Jefferson  Davis 
Highway.  Adington.  VA  22202.  (703)- 
557-1800. 


Fadatal  Ra^star  of  Apr*  ZoTlMff  (53  FR 
12M3),  EPA  iaawd  aaw  i  mk437AC 
20098:  ttJuoBcmfwnsidtm  (40  CFR 
iaBL437)  astahHdiing  varioua  telcraaces 
for  the  herbicide  mixture  of  methyl  2-(4- 
isoptapy)-44Mthyi-»oxo-2>ii^daiofin-2- 
ylH>-tolBata  and  aediyl  fM«4M>prepyl- 
4-methyl-5-oxo-2-imidazolin^yl)-ai- 
toluate.  The  ahamate  name  of  AC 
222.293  and  tbe  teada  aaawi  Assert 
should  not  bava  baen  indaded  in  the 
codffied  text  and  tbay  aw  beii« 
deleted.  This  technical  amencbunt 
merely  daiifiaa  an  axtoting  r^galation  by 
deleting  inappropriate  material.  No  new 
regutatoi^r  pequtreawnta  are  being 
addadL  and  advance  notice  and  public 
comment  aie  mnecassary. 

List  of  StibincU  &i  4t  CTR  Pact  IM 

Adminiatralive  practiGe  and 
procedam.  Agricultural  conaBoditiea. 
Pestiddea  woA  peata.  Reporting  and 
recordkeeping  requkements. 

DatedrfiineZaiMS. 
Edwin  F.  Tfaiswaitt, 

Director.  Regiatration  Division.  Office  of 
Pesticide  l^n^fvms. 


Therefore,  tbe  following  tedmicri 
amendments  is  being  made  to  40  CFR 
Part  180  as  follows: 

PART  18a~{AMENDED) 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.&C  34Sa. 

2.  Section  iaa437  is  revised  to  read  a» 
follows: 

S-oxo-MmidazoHn-2-yl>^4oluala  and 
w>silH(l  I  (I  tsappsm  t  BuMiDl  f  aaa  a 
lm^d^ap■n^^y»al4olua^a  telafaneaa  foe 
rssiduaa^ 

Tolerances  are  established  for  the 
combined  residues  of  the  herbicide 
methyl  2-(4-isopropyl-4-methyI-5-oxo-2- 
imidazolin-2-yl)-^t(duate  and  netfayl  6- 
(4-isopropyl-4-methyl-5-oxo-2- 
imidazolin-2-yQ>jn-A)hiate  fen  or  on  the 
folfowing  raw  agrfcaltural  cemnKKfities: 


ConvnodRfes. 


Barloy  grain. 
Barley  straw. 


SunfkMMr  aeeit. 

Wheat  grain 

Wheat! 


OLta 

0.10 

aie 

2.MI 


[PR  Doc  a«-143SZ  Piled  »-24-8a:  S:4S  ani 
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Proposed  Rules 


Fadani  Jtogiatar 

Vol.  S3.  Na  123 
MoAday,  |wie  27,  1968 


This  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  ttta  put>lic  of  the 
proposed  issuance  of  nites  and 
regulations.  The  purpose  of  these  notices 
is  to  9^  interested  persons  an 
opportunity  to  participate  in  the  nile 
ihaking  prior  to  the  adoption  of  the  final 
rules. 

OCPARTMENT  OF  AQIMCULTURE 
Agricultural  llarfceting  S«rviM 

ZCFRPaitMt  .,?.-; 

(DedwtNaAOPftV«S-li  '  ;  "  '' 


)  Europ«Mi 
CiiciMUlbf  Bartwllnj  Ay  tnwnt  and 
Orders  Naaring 


r.  Agricultural  Marketing  Service, 
USDA 

ACnOK  Proposed  marketing  agreement 
and  order  and  notice  of  hearing. 


;  Notice  is  hereby  given  of  a 
public  hearing  to  be  held  to  ocHisider  a 
proposed  mariueting  a^reem^it  and  -.. 
order  to  cover  s^ecqess  European     „  t  "r* 
ciubunlMita-giown  in  ffiis'^fifty-atate*  of '-*^: 
(he  Unit«d  Stfiites  of  Aaierkia  ^aiA»     ' 
District  of  CoiumbicL  The  proposed 
agreement  and  order  wootd  authortet  ~  ■. 
establishment  of  grade,  size,  qaaltty,-  *- 
maturity,  container,  and  pack 
regulations  to  promote  the  quality  and 
pack  of  seedless  Eiuvpean  cucumbers  in 
the  marketplace.  In  addition,  it  would 
enable  the  establishment  of  production 
arid  market  research  projects  to  improve 
production  practices  and  increase  the 
consumption  of  seedless  European 
cucumbers.  The  proposal  was  submitted 
by  the  American  Greenhouse  Vegetable 
Growers  Association  which  represents  a 
substantial  portion  of  the  seedless 
European  cucumbers  producers  and 
handlers.  The  program  would  be 
financed  by  assessments  levied  on        | 
seedless  European  cucumber  handlers, 
The  assessment  rate  would  be 
established  by  the  Secretary  of  . 
Agriculture,  based  on  the 
recommendation  of  a  committee  that 
would  administer  the  program.  The 
committee  would  be  composed  of  seven 
seedless  European  cucumber  producers, 
three  handlers,  and  a  repesentative  of 
the  general  public. 

DATES:  The  hearing  will  be  held  in 
Sacramento.  California,  beginning  on 
|u!y  25. 1988.  at  10:00  a.m.  Additional 
sessions,  if  necessary,  will  be  held  on 


July  27  and  28,  beginning  at  9:00  a.m.,  at  - 

the  same  location. 

AORCSSn:  The  hearing  will  be  held  in 

the  CaUfbmia  State  Building,  Room  4061, 

722  Capitol  Mall,  Sacramento.  Califomia 

9S814. 

roR  RMmwi mroMiATioN  coNTAcn  J 
Copies  of  this  hlpttpft<if  l^arbl|^iliiqr:ji<^'.^ 
obtaiaMlfroiB:  '  :    ,:  '    .       ,    /         •.  "  i 

(1)  DaytdfttsrOfficeHD-Chatge. 
CaliftmiiaMark^tttig  Field  Office. ' 
USDA.  17S6  riortti  Gate««v.  8«itta  B,  ■ 
Fresno.  Cattfomia  93727!  f^epHane  (20e) 

'455-2282:  or 
.  <e).Virginia  Olson.  Marketing 
Spiecialist.  Marketing  Order 
AdministraticMa  Branch.  Fruit  and 
V^table  Division.  Room  2529-Si,  AMS. 
USDA,  Washington,  DC  20^50; 
:  telephone  (202)  f47-S057. 
WPPLBmBtrUPt  INWOWMAjTIOIl  This    ' 
action  is  governed  by  ^e  provisions  of 
556  and  557  of  Title  S  of  the  United 

;  States  Code,  and  is  therefore  excluded 
frofl^the  requirements  of  Executive 
Order  12291.  The  hearing  is  called 

J  pAirsuaot  to  tl^e  prpvislons  qf  the, 

^  Afi^cultural  Matketuig  AgreeqieorA^ 
^987  ("Act"),  as  amended  (7  U-S-C  . 
OCn  e(«ef7.).  aad-the  appUcabb.rules  ot '.' 
practice:andi[m)cedure  governing  ijhe.  . 

;»i6ilHataH6h  'pf  inaiketing  a^eitienty,   ''^■. 

and  orders  (7  Cni^ail  900). 

The  Regulatory  Flexibility  Act  (Pub.  L 
96-354),  effective  January  1. 1981. 
applies,  and  seeks  to  ensure  that  within 
the  statutory  authority  of  a  program,  the 
regulatory  and  reporting  requirements  of 
the  program  are  tailored  to  the  size  and 
nature  of  small  businesses.  Interested 
persons  are  invited  to  present  evidence 
at  the  hearing  on  the  importing 
requirements  and  probable  economic 
impact  of  the  proposal  on  small 
businesses. 

Proponents  of  the  proposed  agreement 
and  order  believe  that  this  proposal 
would  promote  consistent  quality'  of 
greenhouse  cucumbers  and  standardize 
containers  used  in  shipping  them  to 
market.  Proponents  also  believe  that 
lower  quality  cucumbers  and 
nonstandard  containers  are  adversely 
affecting  overall  prices  for  seedless 
European  cucumbers.  Federal  grade 
standards  have  been  established,  and 
are  currently  in  effect  but,  because  they 
are  voluntary,  they  have  not  been  able 
to  effectively  provide  for  an  orderly 
market  situation.  The  proposed 
marketing  agreement  and  order  would 
authorize  mandatory  regulations  on  the 
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grade,  size,  maturit^.oontainer,  and 
pack  of  seedless  European  cucumbers. 
Proponents  also  contend  that  market 
research  and  development  protects 
shditid  be  expected  to  improve  the 
efficiency  of  production  and  distribution 
and  increase  the  consumption  of 
seecDi^  Ettrojpean  cii9umber8.;f  uitdstp 
ffi^u^ Woienra}ecta,^|(> coye^ ,  ,c'^ ; 
Mii^&i1»il3ve^^^piati«es  wiH  be  derived^ 
fhrnrinaiulattity/ksacitomegitk  levicMi  on    ; 
^i^d^  V^nitetfiaMie  ftidi^? 

This  proposalhas  be^  widely 
discusseid  within  the  seedless  European 
cucuQiber  industiy  but  has  not  yet 
receiv^dapproval  by  the  -Secretary  of 
Agriculture, 

-    llie  hearing  Will  be  held  for  the 
purposes  of: 
(a)  Receiviag  evidence  about  the 

,  esonooiic  and  I4ar^ting  conditi<MtK^\;!tf^> 
which  F«lBte  to  the  pt^igs99'^  marketing 
agrecNnuiitti|i>d  order  anttto  fjQjr ,/ ' 
appropriate  inodlfik»tioBS  tfc^iisfci. 
(b).Determining  ^etfaieir  J^e  I 

,^'8ee<dliM4|;J$yvppean  mavfibmepkiVner'^ 

'.'^pn^Kteed  prAwitiMi  area-ttwf 
OBfrent  of  bitein^etvcrir  foreign-  '    •^^' '    j 
cjHnniqxK  or  diBtt.^'tKiidens,  bbirtrii^ 

..ocaffsots^ti^B|a4t'oriefN$sa  ' 

(c)  Determiningi  die  need  for  suehr^ 
marketing  agreement  and  order  that 
would  be  implemented  jbr  seedless 
European  cucUmbov  in  the  production 
area.        ■■■''  j,'.^'^'     '"■  ■ 

(d)Determ9hit?i^l%  economic  impact 
of  the  proposed  marketing  agreement 
and  order  on  the  industry  in  the 
production  area  and  on  die  public 
affected  by  such  a  program- 

(e)  Determining  whether  the  proposal 
or  an  appropriate  modification  of  it  will 
tend  to  effectuate  the  declared  policy  of 
the^Act 

:-.;  From  the  time  this  hearing  notice  is 
issued  and  until  the  issuance  of  a  Final 
decision  in  this  proceeding,  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an 
exparte  basis  with  any  person  having  an 
interest  in  the  proceeding.  The 
prohibition  applies  to  employees  in  the 
following  organizational  units: 

Office  of  the  Secretary  of  Agriculture; 
Office  of  the  Administrator.  Agricultural 
Marketing  Service;  Office  of  the  General 
Counsel;  Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Ser\'ice. 
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Proceda^  oMtIvs  ace  not  tabitcr  to 
the  above  ttoUbitkn  and  nay  be 
discuaaed  I  ik  any  time. 

Previain  1^  of  the  pcopoaed  meiketing 
agreciMnt  ^nd  otder  fDttow.Thaae 
aectieiu  tdlabtffied  with  as  wtoidc  (*) 
apply  only  to  the  proposed  omkelii^ 
agreemeotMBd  are  pnipoaed  by  die  Frait 
and  VegelMa*  Division.  Ayiieultwal 
Market^  j^rviea.  United  Stotes  . 
O^^artmai^ef  AgricultuEe. 

lislorMMclB  in  7CFR  PaH  968 


on  area. 
Cucujljbera. 
Vazii^-        ■."•*.;». 
ProdooR-  '         ■'■''  ■' 

Haa^T  < 
Con^ttee. 
Fiical  period. 
Dt8ti^|:t. 
Conf^ner. 

MrtiaMmitpart 


Marketiiii  agteements  and  orders. 
Seedless  European  cucumbers  grown  in 
greenhouse^. 

Tke  matketing  agreement  and  order 
as  prapoaed  ¥Kmld  add  a  new  Part  968 
to  7  CFR  cb^pler  IX  to  read  aa  foUowrc 

PART  96>^SFFDIESS  EUROPEAN 
CUCUHIK^IIAflKETiNG 
AQREEME^  AND  ORDER     . 

uoffinilKMW 

W8.1 
968.2 
968.3 
968.4 
908.5 
98M 
968.7 
968.8 
968.9 

geaiQ 

968.11 
968.12 
968.13 
968.14 
968.15 

AdnUnlstrathrft  Body 

96&20  Estabiisiunent  and  reembership. 

968.21  XfenibfofBce. 

988.22  Nbnttation. 

968.23  QuaUGaHons. 
96aL2«  ^aiasliaa. 
968.25  FaikMttOBamBiat& 
968.28  AUa^te  members. 

968.27  Vac^aciea. 

968.28  Powers. 

968.29  Dxttiit. 

968.30  Proeteure. 

968.31  ExpckWes  andcofnp«>nsatiofi. 

968.32  AiuiMl  report. 

Expenses  and  Assessments 

968.40  Expenses. 

968.41  Assessments. 

968.42  Deliqijent  assessmnnts. 

968.43  AcccMHting. 

Resaafch  aix^  OevalopiiiaDt 

963.50    Resesrdt  and  deveiopniAnt. 

Regniallnw 

968.60    Markyting  policy. 
968.B1     Recommendations  {or  reg^tution.. 
968.62    Issuance  of  regulu lions. 
988^63    Modfication,  suspension,  or 

termiaattqto  of  rejpJafions. 
968.R4    Special  purpose  shipments. 


968.65    bupeeboaandosrtifiealioa. 
968.aft    MiMBom  quantities. 


968.70    Reports  and  records. 


96&80  Compliance.    . 

968.81  Patents,  copyrights,  inventions. 

trademarks,  and  pubHcstions. 

968J2  Right  ilf  Dm  Secfefary. 

9B8.a»  TaiaiiMtioii. 

96&84  Proceeding  afler  lanunatien. 

968.85  EOact  of  temiaatioa  ar  amendment 

966.86  DuratioB  of  immunitiaa. 

968.87  Agents. 

988.88  Dnogation. 
988.86  neraonatHabilfty. 

968.90  .Separability. 

968.91  Amemhnenls. 

Marketing  Agreamanl 

968.97    Counteniarta. 

96&98    Additional  parties. 

968.99    Order  with  maiketing  agreement 

Authsfeily:  Saca.  V-ia.  4»  Stat  Ui  as 
amended:  riLSIL«(Ut.Q74.  i        . 

OefWdano 


S  966.1 

"Seeretaiy"  means  die  Sectctaiy  of 
Agricttlioi^  of  fte  United  States,  or  any 
oSioeror  en^ioyee  ofdie  Departmeitt  of 
Agricuibne  to  whom  baa  been 
delegated,  or  to  whom  Biay  hereinafter 
be  delegated  the  authority  to  Mt  faw  the 
Secretary. 

9969.2   Act 

"Act"  means  Public  Act  No.  la  73rd 
Congress  (May  12^  1933)  as  amended 
and  as  reenacted  and  amended  by  the 
A^cultoral  M arkatiag  Agreement  Act 
of  1937.  as  aaiendsd  (48  Stat  31,  as 
amended;  7  U.S.C  601  el  seqSi. 


S  969.3 

"Person^means an individuali    '■ 
partnership,  corpocation.  association,  at 
any  other  business  imit 


S966.4 

"Production  area'*  means  the  fifty 
states  of  the  United  States  of  America 
and  the  District  of  Cohimbia. 

S  966.5    CucumtMim. 

"Cucumbers"  means  predominately 
gynoecious  cuUivars  otCucumis  sativus 
L,  also  known  as  seedless  European 
cucumbers,  European  cucumbers, 
English  cucumbers,  hothouse  seedless 
cucumbers,  or  greenhouse  seedless 
cucumbers,  grown  in  greenhouses  and 
hereafter  referred  to  in  ttiis  subpart  as 
cuctmibers. 

S968A   Vaiiatiaa. 

"Varieties^  means  and  includes  all 
classfieattcms  of  r.ocumbers,  as  defined 
in  f  968.5,  according  to  those  defmitive 


characteriatica  oow  or  h«eafter 
recognized  by  the  United  States 
Department  of  Agriculture,  or  the   . 
committee  with  the  am>ravat  of  the 
Secretary. 


S966.7 

"Producer*  Is  synonymous  with  the 
term  "grower*  and  means  any  person 
engaged  in  a  {tfoprietary  capacity  in  the 
production  of  cuounbers  grown  in  a 
greenhouse  exceeding  2500  square  feet 
of  climate  controlled,  weather  protected 
growing  areas  devoted  to  cucumber 
production. 

S966J    Handlar. 

"Handler"  is  synonymous  with  the 
term  "sh^iper"  and  means  any  person 
(except  a  common  or  contract  carrier 

transporting  cucumbers  owned  by 
another  person)  who  handles 
cucumbers. 

$968J   Handte. 

"Handle"  is  synoiqrnioas  with  the 
term  "ship"  and  aaeens  to  acU.  consign, 
deliver,  or  transport  cucumbers,  or  to 
cause  cucumbers  to  be  sold,  consigned. 
deliveKd,  or  transported,  between  tfie 
production  area  and  any  point  outside 
thereof.  Of  wiflrfn  the  production  area: 
PnrHded.  lliat  the  term  handle  shall  not 
include  tfie  transportation  within  the 
production  area  of  eocnmbers  from  the 
greenhouse  where  grown  to  a  handling 
facility  located  widihi  sudi  area  for 
preparation  for  market. 

§968.10    Commlttae. 

"t^Hnmittee"  means  the  Ctocumber 
Administrative  Committee  established 
puraaant  to  %  96a20af  this  subpart 


S  966.1V  Fiscal  I 

"Fiscal  period*  is  synonymous  with 
the  term  "fiscal  year"  and  means  a  12- 
month  parted  beginning  oa  January  1 
and  en^ng  on  the  last  day  ol  December 
of  the  same  year,  or  such  odm  period  as 
the  ooBUBittee.  with  the  approval  of  die 
Secretary,  may  pieacribe  Aoridbi 
That  the  initial  fiacai  period  shall  begin 
on  the  eSective  date  of  this  mibpart 

§966.12    District 

"Diatrict"  means  the  appHcabte  one  of 
the  followiiig  described  subdivisions  of 
the  production  area,  or  audi  other 
subdivisions  aa  may  be  prescribed 
pursuant  to  1 96&29(n)  of  this  subpart 

(a)  IKstrict  1  shall  include  the  States 
of  Alaska,  Arizona,  California,  Hawaii, 
Idaho,  Nevada,  Oegcm,  Utah,  and 
Washingtfm. 

(b)  District  2  shall  mchide  the  States 
of  Colorado,  Kansas,  Montana, 
Nebraska.  New  Mexico.  North  Dakota, 
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Oklahoma.  South  Dakota.  Texas,  and 
Wyoming. 

(c)  OiiBtrict  3  shall  include  the  States 
of  Connecticut  Delaware  Illinois, 
Indiana,  Iowa.  Maine,  Massachusetts. 
Michigan,  Minnesota,  Missouri.  New 
Mampshire,  New  Jersey,  New  York. 
Ohio,  Pennsylvania,  Rhode  Island, 
Vermont,  Wisconsin,  and  the  District  of 
Columbia. 

(d)  District  4  shall  include  the  States 
of  Alabama,  Arkansas,  Florida,  Georgia. 
Kentucky.  Louisiana,  Maryland, 
Mississippi.  North  Carolina,  South 
Carolina.  Tennessee,  Virginia,  and  West 
Virginia. 

S  96S.13    Contains. 

"Container"  means  any  type  of 
receptacle  used  in  the  packaging  or 
handling  of  cucumbers. 

§968.14    Pack. 

"Pack"  means  the  specific 
arrangement,  size,  weight,  count,  or 
grade  of  a  quantity  of  cucumbers  in  a 
particular  type  and  size  of  container,  or 
any  combination  thereof. 

§  96«.15    Part  and  subpart 

"Part"  means  the  Order  Regulating  the 
Handling  of  Seedless  European 
Cucumbers  Grown  in  Greenhouses  and 
ail  rules,  regulations,  and  supplementary 
orders  issued  thereunder.  The  aforesaid 
Order  Regulating  the  Handling  of 
Seedless  European  Cucumbers  Grown  in 
Greenhouses  shall  be  a  "subpart"  of   , 
such  "part."   • 

Administrative  Body 

9MS.20   ^tabUstHitant and mambarsMp. 

(a)  There  is  hereby  established  a 
Cucumber  Administrative  Committee 
consisting  of  eleven  members.  For  each 
member,  there  shall  be  an  alternate 
member  who  shall  have  the  same 
qualifications  as  the  member  for  whom 
such  person  is  alternate.  Seven  of  the 
members  and  their  respective  alternates 
shall  be  producers,  or  officers  or 
employees  of  producers.  Three  of  the 
members  and  their  respective  alternates 
shall  be  handlers,  or  ofRcers  or 
employees  of  such  handlers.  One 
member  of  the  conuniftee  shall  be  a 
public  member  with  an  alternate,  who 
shall  be  nominated  by  the  committee 
and  selected  by  the  Secretary. 

(b)  The  producer  members  shall 
initially  be  appointed  as  follows:  tw6 
producer  members  and  respective 
alternatives  shall  be  front  District  1;  one 
producer  member  and  respective 
alternate  shall  be  from  District  2;  two 
producer  members  and  respective 
alternates  shall  be  from  District  3;  two 
producer  members  and  respective 
alternates  shall  be  from  District  4. 


(c)  No  producer  shall  be  pennitted  to 
have  more  dian  one  member  on  the 
committee.  The  three  handler  members' 
and  their  respective  alternates  shall  be 
selected  from  the  production  area  at 
large.  No  handler  ohaU  be  pennitted  to 
have  more  than  one  handler  member  on 
the  committee. 

996<jei   Tarmofofflc*. 

(a)  Except  as  othemvise  provided  in 
paragraph  (b)  of  this  section,  the  term  of 
office  of  committee  members  and  their 
respective  alternates  shall  be  for  three 
years  and  shall  hegjn  as  of  January  1 
and  end  the  last  day  of  December,  three 
years  hence,  or  for  such  other  three  year 
period  as  the  committee  may 
recommend  and  the  Secretary  approve. 
The  eleven  selected  members  of  the 
initial  committee  shall  begin  their  term 
of  office  immediately  after  they  are 
appointed  by  the  Secretary. 

(b)  The  terms  of  office  shall  be  so 
staggered  so  that  ai^roximately  one- 
third  of  the  total  committee  shall 
terminate  membership  each  year.  Ilie 
initial  terms  of  office  will  be  determined 
by  lot  at  the  first  full  meeting  of  the 
initial  committee:  Withihree  members 
serving  one  year  initial  terms,  three 
members  serving  two  year  initial  terms, 
and  four  members  serving  three  year 
initial  terms.  The  initial  public  member 
shall  serve  a  two  year  term.  Members 
and  alternates  shall  serve  in  such 
capacity  for  the  portion  of  the  term  of 
office  for  which  they  are  selected  land 
have  qualified;  and  until  their  respective 
successors  are  sielecte(f  and  have 
qualified. 

(c)  The  consecutive  terms  of  office  of 
members  shall  be  limited  to  two  terms, 
except  for  thoise  three  Initial  members 
who  by  let  shall  serve  for  one.year  «^nd 
who  shall  be  eligible  for  renomination 
for  two  full  term^'at  the  end  of  their 
initifll  one  year  term.  Any  member 
serviiig  on  the  committee,  will  not  be 
eligible  for  renomination  to  the 
committee  for  a  period  of  one  (1)  year' 
after  the  second  consecutive  term  of  ,     ' 
office.  Alternates  to  the  committee  will 
be  eligible  for  renomination  at  the  end 
of  their  respective  terms. 


9969.22 

(aj Initial  Members.  Nominations  for 
each  of  the  initial  producer  and  handler 
member  positions,  together  with 
nominations  for  the  initial  alternate 
members  for  each  position,  shall  be 
submitted  to  the  Secretary  for  selection 
as  soon  a^s  practicable  after  the  effective 
date  of  tKis  subpart.  A  nomination  for 
Ate  public  member -position,  together 
tvith  a  nomination  for  the  alternate 
public  member  position,  shall  be  made 
by  the  Committee  at  its  first  meeting  and 


submitted  to  the  Secretary.  Nominations: 
for  producer  and  handler  members  and 
alternates  shall  be  made  by  means  of  . 
group  meetings  (^  the  producers  and 
handlers  oonoemed  in  each  district  in 
accordance  with  paragraphs  (bH2)  and 
(3)  of  this  section. 

(b)  Saccessor  Members.[i)  The 
committee  shall  hold  or  cause  to  be  held 
a  meeting  or  meetings  of  producers  and 
handlers  in  each  district  for  the  purpose 
of  designating  nominees  for  successor 
members  and  alternate  members  of  the 
committee:  Provided,  That  the 
committee  may  conduct  nominations  of 
producers  and  handlers  by  mail  in  a     '  ' 
manner  recommended  by  the  committee 
and  approved  by  the  Secretary.  One 
nominee  shall  be  submitted  for  each 
member  position  on  the  committee  and 
one  tramitiee  for  each  alternate  member 
position.  Such  nominations  shall  be 
submitted  to  the  Secretary  by  the 
committee  not  later  than  October  15  of 
each  year,  or  such  other  date  as  may  be 
approved  by  the  Secretary.  The 
committee  shall  prescribe  procedural 
rules,  not  inconsistent  with  the  . 
provisions  of  this  section,  for  the 
conduct  of  nominations.       ,  > 

(2)  Only  producers  may  participate.in 
th^  ncnnihations  and  election  of 
nominees  for  producer  membns.and  : 
their  alternates.  Edch  producer  shall  be 
'  entitled  to  cast  only -one  vdfe  for  each 
nominee  to  be  elected  in  the  district  in,, 
which  such  producer  produces   : .  „;  -"  X ' 
cucumbers.  No  producer  shall 
participate  in  the  election  of  nominees 
in  more  than  one  district  In  any  one 
fiscal  year^ 

:(3).Only  handlers,  including  a  duly   . 
authorized  officer  or  employee  ol 
handlers,  may  participate  in  4tw  ".' 
nomination  and  election  of  nominees  for 
handler  members  and  their  alternates. 
Each  handler  shall  be  entitled  to  cast, 
only  one  vote  for  each  handler  nominee. 

(4)  The  Committee  members  shall  . 
nominate  the  public  member  and 
alternate  member  at  the  first  meeting 
Following  the  selection  of  members  for  a 
new  term  of  office. 


fl!$6^ 

Any  person  prior  to  or  within  15  days 
after  selection  as  a  member  ores  an  :  ' 
alternate  for  a  msn^r  of  .the  jCucumbef 
Administrative  Committee  shall  qualify 
by  filing  with  the  Secretry  a  written 
acceptance  of  the  persmi's  willingness 
to  serve.  ■'■', ,  .       '  ' 


9Mt.24 

From  the  nominations  made  pursuant 
to  S  968.22  of  this  subpart  or  irom  other 
qualified  persons,  the  Secretary  shall 
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select  the  ll  members  of  the  committee 
and  an  altf  mate  for  each  such  member. 

i99»M   Mhmtornomiral*. 

If  nomitiktions  are  not  made  within 
die  time'smd  in  die  manner  prescaribed  in 
S  968.22  ordtis  subpart,  the  Secretary 
may.  widMut  regard  to  nominations 
select  theltiembers  And  alternate 
members  |qf  the  coonnittee  on  the  basis 
of  the  rept^sentation  provided  for  in 
§  968.20  of  this  subpart. 


§968.26 

An  akeHiate  for  a  member  shall  act  in 
die  place  \jf  such  member  (a)  in  the 
member'si^bsence.  or  (b)  when 
designated  to  do  so  by  such  member.  In 
the  event  both  a  member  and  respective 
alternate  tt«  unable  to  attend  a 
committed  meeting,  the  member, 
alternate,  the  committee,  in  that  order 
may  desimate  another  alternate  fhjm 
the  same^strict  and  the  same  group 
(handler  oif  producer)  to  act  in  die  place 
of  such  mf  inber.  In  die  event  of  the 
member's  jdeath,  removal,  resignation,  or 
disqiialiBo^tion,  die  respective  alternate 
shall  act  f^  the  member  until  a 
successor  fbr  the  member's  unexpired 
term  is  selected  and  has  qualiHed.  The 
committed  Inay  request  the  attendance 
of  alternates  at  any  or  all  meetings, 
notwithstanding  the  expected  or  actual 
presence  <^f  the  respective  members. 


§666.27 

To  fill  a|^  vacancy  occasioned  by  the 
faihire  of  iny  member  of  alternate 
member  of  Ihe  committee  to  qualify,  or 
in  the  eveit  of  the  death,  removal, 
resignation,  or  disqualification  of  any 
member  or  alternate  member  of  the 
committee,  a  successor  to  fill  the 
unexpired  term.of^uch  member  or- 
alternate  liijember  of  the  committee  shall 
be  tiomina|t|ed«nd  selected  in  die       -^ 
manner maciRed in  9968.22 and 
§  968.24  of  his  subpart. 


§966,26 

The  codiiiittee  shall  have  the 
following  powers: 

(a)  To  adniinister  the  provisions  of 
this  subpurl  in  accordance  with  its 
tenns:        1 

(b)  To  raj^ke  and  adopt  rules  and 
regulation!  ^o  effectuate  die  terms  and 
provisions  ttf  dire  part; 

(c)  To  rmeive.  investijgatie.  and  report 
to  die  Secnttary  complaints  of  violations 
of  the-prpvisions  of  this  part;  and 

(d)  To  recommend  to  the  Secretary 
amendmei^llB  to  this  part. 


§666,29 

The 
others; 

'(a)  To 
membership, 


littee'sh'aH  have,  among  . 

illowiiig  duties: 

ct,  from  among  its 
I,  such  officers  as  may  be 


necessary,  and  to  define  the  duties  of 
such  officers,  and  to  adopt  such  rules  or 
by-laws  for  the  conduct  of  its  meetings 
as  it  deems  necessary; 

(b)  To  appoint  such  employees  and 
agents,  as  it  may  deem  necessary,  and 
to  determine  the  compensation  and  to 
define  the  duties  of  each; 

(c)  To  appoint  such  subcommittees 
and  consultants  as  it  may  deem 
necessary; 

(d)  To  submit  to  the  Secretary,  at  least 
90  days  prior  to  the  beginning  of  each 
new  fiscal  period,  a  budget  for.  such 
fiscal  period,  including  a  report  and 
explanation  of  the  items  appearing 
therein  and  a  recommendation  as  to  the 
rate  of  assessment  for  such  period; 

(e)  To  keep  mhiutes,  books,  and 
records  which  will  reflect  all  of  die  acts 
and  transactions  of  the  committee  and 
which  shall  be  subject  to  examination 
by  the  Secretary; 

(f)  To  prepare  periodic  statements  of 
the  financial  operations  of  the 
committee  and  to  make  copies  of  each 
such  statement  avadable  to  producers 
and  handlers  for  examination  at  the 
office  of  the  committee; 

(g)  To  cause  its  books  to  be  audited  by 
a  certified  public.accountant  at  least 
once  each  fiscal  year,  or  at  such  times 
as  the  Secretary  may  request;  and  to 
submit  copies  of  each  audit  report  to  the 
Secretary,  and  to  make  available  a  copy 
which  does  not  contain  confidential 
data  for  inspection  at  die  offices  of  the 
committee  by  producers  and  handlers; 

(h)  To  act  as  intermediary  between 
the  Secretary  and  any  producer  or  j    - 
handler    • 

(i)  To  investigate  and  assemble  data 
on  the  growing,  handling,  and  marketing 
conditions  with  respect  to  cucumbers; 

H)  To  investigate  compliance  with  the 
provisions  of  this  part; 

(k)  To  notify  pnxlucers  and  handlers 
of  all  meetings  of  the  committee  to 
consider  recommendations  for 
regulations  and  of  all  regulatory  actions 
taken;  • 

(1)  To  submit  to  the  Secretary  such 
available  information  as  may  be 
re<)uested  or  that  the  committee  may 
deem  desirable  and  pertinent; 

(m)  So  submit  to  the  Secretary  die 
same  notice  of  meetings  of  the 
committee  and  its  subcommittees  as  is 
given  to  its  members;  and 

(n)  At  least  once  every  five  years,  to 
consider  realignment  of  the  districts  into 
which  the  production  area  is  divided 
and,  with  the  approval  of  the  Secretary, 
to  reapportion  this  representation  of  any 
district  on  the  committee  based  upon 
cucumber  production:  Provided,  "Oiat 
such  changes  shall  reflect,  insofar  as 
practicable,  shifts  in  cucumber 
production  within  the  districts  and  the 


production  area;  and  that  such 
production  data  is  based  upon  USDA 
reports,  other  certified  production 
reports  or  data  compiled  by  the 
committee  fitim  reports  submitted  by 
handl«^  under  this  order. 
§666J0   ProoMlim. 

(a)  At  an  assembled  meeting,  all  votes 
shall  be  cast  in  person  and  six  members 
of  the  committee  shall  constitute  a 
quorum.  Decisions  of  the  committee 
shall  require  the  cpncurring  vote  of  at 
least  six  members. 

(b)  The  committee  may  vote  by  mail, 
telephone,  telegraph,  or  other  means  of 
communication:  Provided,  That  each 
proposition  is  explained  accurately, 
fully,  and  identically  to  each  member. 
All  votes  shall  be  confirmed  prompdy  in 
writilng.  Seven  concurring  votes  shall  be 
required  for  approval  of  a  Committee 
action  by  such  method. 

§966.31    Expenses  and  eompwwation. 

Members  of  the  committee,  their 
alternatives,  subcommittee  members 
including  any  special  subcommittees, 
shall  serve  without  compensation  but 
shall  receive  such  reimbursement  for 
necessary  expenses,  incurred  in 
performing  their  duties,  as  may  be 
approved  by  the  committee. 

§966.32   Annual  report 

The  committee  shall,  as  soon  as  is 
practicable  afier  the  close  of  each 
marketing  season,  prepare  and  mail  an 
annual  report  to  die  Secretary  and  make 
a  copy  available  to  each  producer  and 
handler  who  requests  a  copy  of  the 
report. 

Expenses  and  Assessments 
§966.40    Expense^ 

The  committee  is'authorized  to  incur 
such  expenses  as  die  Secretary  finds  are 
reasonable  and  Ukely  to  be  incurred  by 
the  committee  for  its  maintenance  and 
functioning  and  to  enable  it  to  exercise 
its  powers  and  perform  its  duties  in 
accordance  with  the  provisions  of  this 
part  The  funds  to  cover  such  expenses 
shall  be  acquired  in  the  manner 
prescribed  in  {  968.41,  and  from  such 
other  funds  which  may  accrue  to  the 
committee. 
§966.41    Asssiiments. 

(a)  Requirements  for  PaymenL  Each 
person  who  first  handles  cucumbers 
shall  pay  to  die  committee,  upon 
demand,  the  handler's  pro  rata  share  of 
the  expenses  authorized  by  the 
Secretary  for  each  fiscal  year.  Each 
handler's  pro  rata  share  shall  be  the  rate 
of  assessment  fixed  by  the  Secretary    . 
multiplied  by  the  quantity  of  cucumbers 
which  the  handler  handles  as  the 
handler  thereof.  The  payment  of 
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assessinenis  for  the  i&ainteQaaoe  and 
functuMung  of  the  conunittae  aiui  for 
such  purposes  as  the  Secretary  may. 
pursuant  to  thi^ubpart.  determine  to  be 
appropriate,  may  be  required  under  this 
part  throughout  the  period  it  is  in  effect, 
irrespective  of  whether  particular 
provisions  thereof  are  suspended  or 
become  inoperative. 

(bl  Rate  of  Assessment  The  Secretary 
shall  fix  the  rate  of  assessment  to  be 
paid  by  each  handler.  At  any  time 
during  or  after  the  fiscal  year,  the 
Secretary  may  increase  the  rate  of 
assessment  as  necessary  to  cover 
authorized  expenses.  Such  increase 
shall  be  applied  to  all  cucumbers 
handled  during  the  appliable  fiscal  year. 
In  order  to  provide  funds  for  the 
administration  of  this  part  before 
sufllcient  operating  income  is  availaUe 
from  assessments,  the  committee  may 
accept  advance  assessmeots  and  may 
also  borrow  money  for  such  (Purpose. 
Advance  assessments  received  from  a 
handler  shaii  be  credited  toward 
assessmmts  levied  against  die  handler 
during  the  fiscal  year. 

Each  handler  shall  pay  late  payment 
charges  and  iaieiest  of  an  amount 
recommended  by  Ae  oomButtee  asd 
approved  by  the  Secretaiy  on  any 
unpaid  assessment  balance  beginning  30 
day*  after  date  of  biffing.  Sucb  interest 
chai;ge  is  lo  apply  to  any  tmpoid 
assessments  vriiich  become  due  the 
cooumttee. 

§  Wu   Aeeounlh^  | 

(a)  if,  at  the  end  of  a  fiscal  period,  tlie 
assessments  collected  are  in  excess  of 
expenses  incurred,  such  excess  shad  be 
accounted  for  in  accofdanoe  with  one  Of 
the  foUowing: 

(1)  Except  as  ptovided  in  paragraphs 
(a)(2]  and  (a)(3)  of  diis  section,  each 
person  entitled  to  a  proportionate  refund 
of  any  excess  assessment  AaHU  be 
credited  with  s«ch  rebind  agakist  tiae 
operation  of  the  followiag  fiscal  period 
unless  such  person  demaods  r^qnaent 
thereof,  in  which  event  it  shall  be  paid 
to  the  handkR  Provided.  That  any  sua 
paid  by  a  person  in  excess  of  the 
handler's  pro  rata  share  of  the  expenses 
during  any  fiscal  period  may  be  applied 
by  the  committee  at  the  end  of  such' 
fiscal  period  to  any  oatstaadiflg       { 
obligations  due  the  conmrittee  froan  such 
person. 

(2)  llie  ooouaittee.  with  the  approval 
of  the  Secretary,  may  cany  over  such 
excess  fimds  into  sn^jsequent  fiscal 
periods  as  an  operating  naonetary 
reserve:  Provided.  That  funds  already  in 
the  reserve  do  not  equal  ai^roximalely 
three  (3)  fiscal  periods'  operational 


expenses  or  snch  lower  limits  as  die 
coianuttee.  with  the  appsQval  nf  the 
Secretary,  may  estehlish.  PuaAa  in  mch 
reserve  shall  be  available  for  «se  by  the 
committ^  for  all  expenses  authorised 
pursuant  to  i  96&AO. 

(3)  Upon  termination  of  this  part,  any 
funds  not  required  to  defray  the 
necessary  expenses  of  Itqnidation  shall 
be  disposed  of  in  socfa  a  manner  as  the 
Secretary  may  determine  to  be 
appropriate:  Provided,  That  to  the  extent 
practical,  sudi  funds  «vill  be  returned 
pro  rata  to  the  persons  from  whom  such 
funds  were  collected. 

(b}  All  funds  received  by  the 
committee  pursuant  to  any  provinons  of 
this  sabpart  shall  be  used  solely  for  the 
purposes  specified  in  this  part  and  shall 
be  accounted  for  in  the  manner  provided 
in  this  part  llie  Secretary  may,  at  any 
time,  require  thitrommittee  and  its 
members  to  account  for  alfreceipts  and 
disbursements. 

(c)  Upon  the  renu>val  or  expiration  of 
the  term  of  cffioe  of  any  aaen^ier  of  the 
committee,  snch  member  shall  account 
for  an  receipts  and  disbursements  and 
deliver  all  pioperty  and  ftmds.  together 
with  sS\  ho6ka  and  records  in  sui^ 
member's  possession,  to  the  committee, 
and  shall  execute  8u<^  assignments  and 
other  instruments  as  may  be  necessary 
or  appropriate  to  vest  in  the  committee 
full  title  to  an  of  the  property,  finds,  and 
claims  vested  in  such  meml^r  purauant 
to  this  part. 


9  sos-ao    nWMVcn  ana  fwvwopmsiii. 

(a)  Hie  comnittoe  may.  widi  the 
approval  of  Ae  Secretary,  establish  or 
provide  iar  the  estabHshiMtaf 
pnxfae^tian  re  saarch;  amketing  leseerch 
and  development  projects  deseed  to 
assist  ianpraee.  ar  pnaaote  die 
produotian.  oaikethig,  disbibetion,  and 
consumptkn  atcacamben.  ki  a  similar 
maimer  any  each  project  Bwy  be 
modified,  suspended,  or  terminated.  The 
expenses  of  siich  praiects  shall  be  paid 
from  funds  collected  pursuant  to 

S  960.41  or  frooi  vokintary  oontiuMitions. 
Voluntary  contributions  auqr  be 
accepted  by  the  cofflfflittea  only  to  piy 
the  expenses  of  such  pr^ecta:  AvnUsd 
That  the^XNBraittee  shatt  retain 
complete  contnri  over  the  use  of  sudi 
contributions  which  shaU  be  free  from 
any  encumbrances. 

(b)  In  cecommendiQg  anrketiaf 
research  and  development  projects 
pursuant  to  this  sectioa.  the  oonunittee 
shaU  give  consideration  to  the  foUowing 
factors: 

(IJ  Ilia  expected  supply  of  cucumbers 
in  relation  to  aurket  raquireraents; 


i^  Hw  sapptjr  aitaatipa  among 
ceByelingaieaaandc(anmodities;and 

(3)  The  need  for  {Hoduction  or 
marketing  research  wldi  respect  lo  any 
production  or  maiketit^  development 
activity. 

(c)  In  recommending  production 
research  projects  pursuant  to  this 
section,  the  committee  shall  give 
consideration  to  the  extent  and  need  lor 
assistance  to,  and  improvement  of, 
cucumber  production. 

(d j  If  the  committee  should  conclude 
that  a  program  of  production  or 
marketii^  research  or  development 
should  be  undertaken  or  continued 
pnrsuant  to  this  section  in  any  fiscal 
period,  it  shaU  submit  the  foUowiitg  lor 
the  approval  of  the  Secretary: 

(1)  Its  reoonmiendations  as  to  funds  to 
be  <A>tained  pursuant  to  i  96B.41  or 
voluntary  centribudeai; 

(2)  Its  reeommrrtriatieas  as  te  any   - 
productiqa  leseardi  or  maiieting 
research  protects; 

(3)  lis  recmmnendatf  ons  as  to 
promotion  adi^ty:  and 

(4)  AAy  other  faifommtion  requested 
by  the  Secretary. 

ReguhlioBS 


S 

Eadi  fiscal  period  prior  to  makipg  any 
recommendations  pivsuant  to  9  968.61. 
the  committee  shaU  submit  to  the 
Secretary  a  report  setting  fiorth  Us 
mariceting  polli^  for  the  ensniiig  season. 
Suchmarfcetiag  poUcy  report  shaU 
contain  infotmatton  relative  toe 

(a)  The  estimated  total  production  of 
cucumbers  within  the  production  area; 

(b)  The  expected  fenecal  qual^  and 
size  of  nicaiahars  in  the  prodactien  area 
and  in  ether  areas; 

(c)  Tim  expected  demand  o»dittons 
for  cucembers  in  difiereat  market 
outlets; 

(d)  lie  expected  shipments  of 
cucumbers  produced  in  the  predaetton 
area  and  in  areas  outride  ths  producdon 
area; 

(e)  Suppttes  of  oompMbig 
conunodidea; 

(f)  Trend  and  level  of  consumer 
income; 

(g)  Other  faotors  haviag  a  bearing  en 
the  marketing  of  cncuadmrs;  and 

(h)  The  type  of  reguleltonB  expected  to 
be  recommended  dwing  the  marketing 
season. 

(1)  Whenever  the  committee  deems  it 
advisable  to  regulated  the  handling  of 
cucuatbersiatheawMwrprevMediB    - 
S  968.62.  it  shall  se  reoommendtothe 
Secretary. 
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(bjln^f 
forreguli 
of  this 
consider, 
including  I 


iving  at  its  recommendations 
ion  pursuant  to  paragraph  (a) 
ion.  the  committee  shall  give 
tion  to  current  information 

-a  put  no  limited  to  the  factors 

afiiectingjl^e  supply  and  demand  for 
cucumbe^  during  the  period  or  periods 
when  it  is  proposed  that  such 
regulatione  should  be  made  effective. 
With  eadi  such  reconunendation  for 
regulation  the  committee  shall  submit  to 
the  Secre  t^ry  the  data  and  information 
on  which  iuch  recommendation  is 
pr^icated  and  such  other  available 
informatitin  as  the  Secretary  may 
request,  including  the  following:  (1)  A 
clear  defuition  of  the  problem;  (2)  the 
condition  that  led  to  the  problem;  (3) 
how  the  Becommendation  will  address 
or  correct  Ihe  problem;  (4)  whether  there 
are  viable  alternatives  to  address  the 
problem;  (6)  what  the  expected  results 
of  the  reg|t|lation  would  be;  and  (6)  an 
assessment  of  impact  on  small  business. 

§96M2    taMHiceofregulatiofw. 

(a)  The  Secretary  shall  regulate,  in  the 
manner  sfibcified  in  this  section,  the 
handling  x  cucumbers  whenever  the 
Secretary  finds,  from  the 

.  recommeniiations  and  information 
submitted  by  the  committee,  or  from 
other  available  information,  that  such 
regulatioi^$  will  tend  to  effectuate  the 
declared  policy  of  the  act.  Such 
regulation^  niay: 

(1)  Limitj  during  any  period  of  periods, 
the  handliilg  of  any  particular  grade, 
size,  quality,  maturity,  or  pack,  or  any 
combination  thereof,  of  any  variety  or 
varieties  of  cucumbers  grown  in  the 
production  area. 

(2)  Limit  the  handling  of  cucumbers 
by  establishing,  in  terms  of  grades,  sizes, 
or  both,  mihimum  standards  of  quality 
and  matu^  duriiig  any  period  when 
season  average  prices  are  expected  to 
exceed  th^: parity  level. 

(3)  Fix  \^  size,  capacity,  weight 
materials,  dimensions,  markings,  or 
pack  of  the  container,  or  containers,  or 
coveringsjwhich  may  be  used  in  the 
packagingl  dr  handling  of  cucumbers. 

(b)  The  fctommittee  shaU  be  informed 
immediate^  of  any  such  regulation 
issued  by  the  Secretary  and  the 
committee  shall  promptly  give  notice 
thereof  to  Ihandlers. 


Hfication,  MMpcfwion,  or 
rrsguMiofw. 

(a)  In  thiei  event  the  committee  at  any 
time  finds  that,  by  reason  of  changed 
conditions,  I  any  regulations  issued 
pursuant  tti  S  96&e2  should  be  modified, 
suspended.!  or  terminated,  it  shall  so 
reconunenid  to  the  Secretary. 

(b)  Whenever  the  Secretary  finds  from 
the  recommendations  and  information 


submitted  by  the  committee  or  from 
other  available  information,  that  a 
regulations  should  be  modified, 
suspended,  or  terminated  with  respect 
to  any  or  all  shipments  of  cucumbers  in 
order  to  effectuate  the  declared  policy  of 
the  act.  the  Security  shall  modify, 
suspend,  or  terminate  such  regulation.  If 
the  Secretary  finds  that  a  regulation' 
obstructs  or  does  not  tend  to  effectuate 
the  declared  policy  of  the  act,  the 
Secretary  shall  suspend  or  terminate 
such  regulation.  On  the  same  basis  and 
in  like  manner,  the  Secretary  may 
terminate  any  such  modihcation  or 
suspension. 

§961.64   SpMMpurpoaeshipRMnts. 

(a)  Except  as  otherwise  provided  in 
this  section,  any  person  may,  without 
regard  to  the  provisions  of  {  968.41, 

S  968.e2,  {  968.63.  and  8  968.65,  and  the 
regulations  issued  thereunder,  handle 
cucumbers: 

(1)  For  consumption  by  charitable 
institutions, 

(2)  For  distribution  by  relief  agencies, 
or 

(3)  For  commercial  processing  into 
products. 

(b)  Upon  the  basis  of 
recommendations  and  information 
submitted  by  the  committee,  or  from 
other  available  information,  the 
Secretary  may  modify  or  relieve  ftt)m 
any  or  all  requirements,  under  or 
established  pursuant  to  1 968.41. 

8  968.62.  8  968.63,  or  8  968.65,  the 
handling  of  cucumbers: 

(1)  To  designated  market  areas; 

[2]  For  such  specified  purposes  as,  but 
not  limited  to: 

(i)  Sales  or  deliveries  of  cucumbers  by 
a  producer  to  a  handler  within  the  area; 

(ii)  Sales  by  the  producer  to  the  final 
consumer  and  not  for  resale: 

(iii)  Sales  by  the  producer  to  food 
service  establishments; 

(iv)  Packaging  cucumbers  for  others: 

(v)  receips,  sales,  or  shipments  of 
cucumbers  already  handled  by  another 
person;  and 

(vi)  Shipments  for  research  and 
development  projects,  as  may  be 
designated  by  the  committee,  with  the 
approval  of  the  Secretary;  or. 

(3)  In  such  minimum  quantities  or 
types  of  shipments,  as  may  be 
prescribed. 

(c)  The  committee  shall,  with  the 
approval  of  the  Secretary,  prescribe 
such  rules  and  regulations  as  it  may 
deem  necessary  to  prevent  cucumbers 
handled  under  the  provisions  of  this 
section  from  entering  the  channels  of 
trade  for  other  than  the  specific 
purposes  authorized  by  this  section. 
Such  rules  and  regulations  may  include 
the  requirements  that  handlers  shall  file 


appUcatioBs  and  receive  approval  from 
the  committee  for  authorization  to 
handle  cucumbers  pursuant  to  diis 
section,  and  that  sudi  applications  be 
accompanied  by  a  certification  by  the 
intended  purchaser  or  receiver  that  the 
cucumbers  will  not  be  used  for  any 
purpose  not  authorized  by  this  section. 

8966.65    tn^McHonandeerlfflcatiea 
(a)  Whenever  the  handling  of  any 
variety  of  cucumbers  is  regulated 
pursuant  to  8  968.62  or  8  96&e3  each 
handler  who  handles  cucumbers  shall, 
prior  thereto,  cause  such  cuciunbers  to 
be  inspected  by  the  Federal  or  Federal- 
State  inspection  Service  and  certified  as 
meeting  the  applicable  requirements  of 
such  relation:  Provided,  that 
inspection  and  certification  shall  not  be 
required  for  cucumbers  which 
previously  have  been  so  inspected  and 
certified  if  such  prior  inspection  was 
performed  within  such  period  as  may  be 
established  pursuant  to  paragraph  (b)  of 
this  section.  Promptly  after  inspection 
and  certification,  eadi  such  handler 
shall  submit,  or  cause  to  be  submitted,  to 
the  committee  a  copy  of  the  certificate  of 
inspection  issued  with  respect  to  such 
cucumbers.  The  committee  may,  with  the 
approval  of  the  Secretary,  prescribe 
rules  and  regulations  waiving  the 
inspection  requirements  of  this  section 
where  it  is  determined  that  inspection  is 
not  available:  Pmvided,  that  all 
shipments  made  under  such  waiver  shall 
comply  with  all  regulations  in  effect. 

(b)  The  committee  may.  with  the 
approval  of  the  Secretary,  establish  a 
period  prior  to  shipment  during  which 
the  inspection  required  by  this  section 
must  be  performed. 

(c)  The  committee  may  enter  into  an 
agreement  with  the  Federal  and  Federal- 
State  Inspection  Services  with  respect  to 
the  costs  of  the  inspection  required  by 
paragraph  (a)  of  this  section,  and  may 
collect  from  handlers  their  respective 
pro  rata  shares  of  such  costs. 

8966.66   Mnhmim quantMea. 

The  committee,  with  the  approval  of 
the  Secretary,  may  establish,  minimum 
quantities  below  which  handling  will  be 
free  from  regulations  issued  or  effective 
pursuant  to  88  968.41,  968.62,  968.64, 
968.65,  or  any  combination  thereof. 

Reports 

$966.70    Rspcrts  and  records. 

(a)  Each  handler  shall  furnish  to  the 
committee,  at  such  times  and  for  such 
periods  as  the  committee  may  designate, 
with  the  approval  of  the  Secretary, 
certified  reports  covering,  to  the  extent 
necessary  for  the  committee  to  perform 
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its  funcdoos,  each  «hipment  of  ^ 

cucuniben  as  follow*:  * 

(1)  Tlie  name  of  the  shipper  and  the 
shi|ii)iflg  poiat: 

(2)  The  car  or  truck  license  namber  (or 
nasie  of  the  tnicker),  and  ideatificatioo 
of  the  camen 

(3)  The  date  and  time  of  departare: 

(4)  The  number  and  type  of  containers 
in  the  shipBent; 

(5)  The  quantities  shipped,  showing 
separately  the  variety,  siss  and  grade  of 
the  cucumbers; 

(6)  Hie  dfstinatiow;  and 

(7)  Identification  of  the  inspection 
certificale  or  waiver  parsaant  to  which 
the  cacambers  were  handled. 

(b)  Upon  request  of  the  ooaimitte. 
made  with  ihe  approval  of  the  Secrolary, 
each  handler  shall  famish  to  the      V 
committee,  ia  such  manner  and  at  audi 
times  as  it  aiay  prescribe,  such  other 
infonnatioa  as  Buy  be  necessary  to 
enable  the  coaaiailtee  to  perform  its 
dudes  under  this  part. 

(c)  Each  handler  AaU  maintain  for  at 
least  two  sacceeding  fiscal  years,  such 
records  of  the  cucumber  received  and 
disposed  of  by  such  handler  as  may  be 
necessary  to  verify  the  reports 
sahaatied  to  the  committee  pursuant  to 
this  section. 

(d)  AU  reports  and  records  submitted 
by  handlers  pursaant  to  the  provisions 
of  this  section  shall  be  received  by,  and 
at  all  times  be  in  custody  oL  aaeotfoore 
designatpd  employees  of  the  coraaiittee. 
No  such  employee  shall  disclose  to  any 
person,  other  than  the  Secretary  tqjon 
request  tfaierefor,  data  or  information 
obtained  or  extracted  faom  such  r^wrts 
and  records  which  might  affect  the  trade 
position,  financial  condition,  or  business 
operation  of  the  particular  handler  from 
whom  received:  Provided,  That  such 
data  and  information  may  be  combined, 
and  made  available  to  any  person,  in  the 
form  of  general  reptnts  in  vvhicli  the 
identities  of  the  imfividual  handler 
furnishing  the  information,  is  not 
disclosed  but  may  be  revealed  to  any 
extent  necessary  to  effect  compliaaoe 
with  the  provisions  of  this  part  and  the 
regulations  issued  thereunder. 

ftfiBceUaaoeus  ftavMans. 

S96SJ0  CompMiaica. 

(a)  Except  as  otherwise  specifically 
provided  in  this  part,  no  handler  shall 
ship  cucimibers.  the  shipment  of  which 
has  been  prohibited  by  the  Secretary  in 
accordance  with  the  provisions  of  this 
part,  and  no  handler  shall  ship 
cucoarfMrs  except  in  oonfonnity  with  the 
pnmaioas  of  this  part. 

(b)  For  Ae  parpose  of  chpcfckig  and 
vefifyiog  reports  fikd  by  handlers,  ^ 
committee,  thnui^  its  dufy  authorised 


representatives  shall  have  access  to  any 
handle/s  premises  during  regdar 
business  hours,  and  shall  be  permitted 
at  any  sach  times  to  inspect  tuA 
premises  and  any  cocuiriiers  held  by 
such  handler,  and  any  and  all  records  of 
the  handler  with  respect  to  the  handler's 
acquisMon,  sales,  uses  and  shipments  of 
cucu^iers.  Eadi  hntdler  shall  fnmish 
all  labor  and  equipweiit  necessary  to 
make  sacn  Inspectlona. 


(a)  Aay  patents,  plant  anaterials, 
copyrights,  trademarks,  inveatiaas,  or 
publications  developed  through  the  use 
of  funds  collected  under  tiie  provisions 
of  this  aobpwt  shall  be  the  property  of 
the  U.S.  Government  as  represented  by 
the  coauaittee. 

(b)  FOnds  generated  by  such  patents, 
plant  materials,  oopyrif^ts,  trademarks, 
inventions,  or  publications  shall  be 
consklered  faicome  sid^ect  to  Ae  same 
fiscal,  budget,  and  audit  controls  as 
oUier  funds  of  the  committee. 

(c)  Upon  termination  of  this  subpart 
the  committee  shall  transfer  custody  of 
all  patents,  plant  materials,  copyr^^Us, 
trademaii(s,  inventions,  and 
publications  to  the  Secretary  pursuant  to 
the  proqewire  provided  In  S  968JM  of 
this  subpart. 

9M9.S2   M|^ of Mw Sacratiry. 

The  meodiers  of  the  ooaaaittee 
(including  saocassors  and  alternates), 
and  any  employees  or  agents  thereof, 
shall  be  subject  to  removal  or 
suspension  by  ttie  Secretary  at  any  Ume. 
Each  and  every  regulation,  decirion, 
determination,  or  other  act  of  ftte 
committee  shaH  be  8<]A>fect  to  the 
continuing  right  of  tfie  Secretary  to 
disapprove  of  the  same  at  any  time. 
Upon  such  disapproval,  the  (Hsapproved 
action  of  the  committee  shall  be  deemed 
null  and  void,  except  as  to  acts  done  ki 
reliance  tfiereon  or  in  accordance 
therewith  prior  to  such  disapproval  by 
the  Secretary. 


S96S.83    Ta 

(a)  l%e.Secretary  may  at  any  time 
terminate  the  provisiotts  of  iMs  part  by 
giving  at  least  one  day's  notice  by 
means  of  a  pros  release  or  hi  any  other 
maimer  in  which  the  Secretary  may 
determine. 

(b)  The  Gecretaty  shaU  termhrate  or 
suspend  the  operation  of  any  and  all  of 
the  provisions  of  diis  part  whenever  the 
Secretary  finds  that  such  provisions  do 
not  tend  to  effectuate  the  dedared 
policy  of  the  act. 

(cHl)  The  SecreCaiy  rimll  terminate,  in 
aocordanee  wiA  seetiain  B(c)(16]B  of  Ihe 
Act.  mo  pfo  visions  Of  t&is  order  at  the 


end  of  any  fiscal  period  In  wdtioh  the 
Secretary  is  favored  by  a  majority  of  the 
producers,  wdio  during  a  representative 
period  as  detemdned  by  the  Secretary, 
have  been  engaged  in  the  prodnction  of 
cxicombers  for  maricet:  Provided,  That 
sndi  majority  has,  darii^  such 
representative  period,  produced  for 
maricet  more  than  fifty  percent  of  the 
volume  of  sudi  cncumbiers  produced  for 
market  and  that  such  termination  shall 
be  effiective  only  if  announced  on  or 
before  the  begiiming  of  tiie  ensuing 
fiscal  period. 

(2)  The  Secretary  shaH  conduct  a 
continuance  referendum  every  fifth 
fiscal  period  with  the  first  sudi 
referendum  to  be  conducted  within  five 
years  firom  the  effective  date  of  tins 
section,  to  ascertain  whether 
continuance  of  this  order  Is  favored  by 
producers.  The  Secretary  may  termiiiate 
the  provisions  of  this  order  at  the  end  of 
any  fiscal  period  bi  whidi  the  Secretary 
has  found  that  oontiauanoe  dTthia  order 
is  not  favored  by  prodaoew  wba  blaring 
a  representative  period  determined  liy 
the  Sacretaiy.  have  been  ei^aged  hi  the 
production  for  market  of  cnanbers  in 
the  prodactioa  area.  Such  tenaiiiatiMi  of 
the  order  shaU  be  efEsctiwB  oa^  if 
aimounced  on  or  before  the  aoid  of  the 
then  current  fiscal  period. 

(d)  The  provisiona  of  this  order  shaU. 
in  any  event  terminate  wfaenevo'  the 
provisions  of  the  act  authorizhig  them 
cease  to  be  ia  effect 


SMM4 

(a)  Upon  the  termination  of  the 
provisions  of  this  part  the  committee 
members  shall,  for  the  purpose  of 
liquidatiitg  the  affairs  of  the  committee, 
continue  as  trustees  of  all  the  funds  and 
property  then  in  iX»  possessioa  or  under 
its  caata>L  including  daiais  for  any 
funds  unpaid  or  property  not  delivered 
at  the  tiaoe  of  sach  termination. 

(b)  The  said  trastees  shall: 

(1)  Continue  in  such  capadty  until 
disdunged  by  the  Secretary. 

(2)  From  tiaw  to  time  aooount  for  all 
receipts  and  disbaraements  and  deliver 
all  property  on  hand,  together  witii  all 
books  and  records  ^  the  coannitlee  and 
of  the  trustees,  to  such  persons  as  the 
Secretary  may  direct;  and 

(3)  Upon  the  request  of  the  Secretary, 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 
vest  in  such  person,  lull  titie  and  ri;^t  to 
all  of  Uie  funds,  pioperty,  and  daims 
vested  in  the  committee  on  the  trustees 
pursuant  thereto. 

(c)  Any  person  toa^om  funds, 
property,  or  daims  have  been 
transferred  or  delivered,  pursuant  to  this 
section,  shall  be  subject  to  the  same 
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obUgatkn  ittpoied  upon  the  ooBiraittee 
and  upon  dw  truBtees. 


VI  MnnHMnnii  Or- 


Unless  oAlsnwbe  expressly  provided 
by  the  Seo^laiy,  die  termination  of  Uris 
part  or  of  aur  regulation  issued  pursuant 
to  this  part  lor  dw  issuance  of  any 
amendment  to  eidier  thereof,  shall  not 
(a)  afiiect  or  waive  any  right  duty. 
obUgatien.  d^  Habffity  which  shall  have 
arisen  or  wUeh  may  ttiereafter  arise  in 
connectioR  Hidi  Biy  provision  of  dds 
pert  or  any  regulation  issued  under  tfiis 
part  or  (b)  mease  or  extingni^  any 
violation  of  niis  part  or  of  any  regulation 
issued  mdeiridiis  part  or  (c)  afEect  or 
impair  any  #Uits  or  remedies  of  die 
Secretary  ot  bf  any  other  person  widi 
respect  to  a^  audi  vi<^tion. 


efl 
pnviteges,  and 

upon  any  person 
part  shall  oeaaa  upon 
of  tUa  part  «KOB|A  wtdi 
done  under  and  during 


Thebenel 
inununitieti 
by  virtue  of  |[ 
thetc 

tespecttsi  

the  existence  of  Ais  part 

SNM7    A0^ 

The  Seoejlltiy  may,  be  desipuition  in 
writing.  aam4  any  officer  or  employee  of 
the  United  9tMas.  or  name  any  agency 
or  division  ini  die  US.  DepartiBeBt  of 
Agriculture,  to  act  as  die  Secretary's 
agent  or  lennsentativfr  in  coooection 
widi  any  of  d^  provisi<ms  of  this  part 


Nothing  cdttained  in  this  part  is.  or 
shall  be  construed  to  be.  in  derogation 
or  in  modification  of  die  riijhts  of  die 
Secretary  ofl^te  United  States  (a)  to 
exercise  any  )>owers  granted  by  die  act 
of  odierwise^  )Dr  (b)  in  accordance  with 
such  powersL  |to  act  in  die  premises 
whenever  siMh  action  is  deemed 
advisable.    ! 


SMMt   »«iMniil 

No  BienbM  on  akamate  member  of 
die  G«iBnftM4  and  no  employee  or  agent 
of  die  OMBnlljtee  shall  be  held 
persooady  n  ipoosible.  eidMT 
indhridudly  #}otBdy  widi  odiers.  in 
any  way  urfi  i  Mever.  to  any  person  for 
errats  in  Ml  p  MBt  ndstakea.  or  odier 
acts,  eidwrcjl  oommisaion  or  omissimi. 
as  aoch  meailer,  ahemate.  employee,  or 
agent  exca|i4  lor  acts  of  dishonesty, 
wiUfcil  ndscenduct  or  gross  negligence. 


^"i"i   aBHiB^iy. 

If  any  pfDi4^  of  diis  part  is 
declared  invipd  or  the  applicability 
thereof  to  an^  person,  circumstance,  or 
diing  is  held  Uivalid,  die  validity  of  die 
remaioder  eftdds  part  or  dM 
applicability  |l|ierBof  to  any  odier 


person,  drcamatmice,  or  thing  simfl  not 
be  afiiected  dicnfay. 


Amendments  to  this  subpart  may  be 
proposed,  from  time  to  Uae.  ^  dM 
committee  or  by  die  Secretary. 

Maricedng  Agreement 


SMtA7 

this  agreement  may  be  executed  in 
muld^  counterparts  and  w^  one 
counteipart  is  signed  by  die  Secr^aiy. 
all  sadi  counterparts  shaH  constitute, 
when  taken  logedier.  one  and  the  same 
instrument  as  if  afl  signatures  were 
contained  in  one  originaL 


After  die  eHisctive  date  thereof,  any 
handler  aray  becaaae  a  party  to  this 
agreeneitf  if  a  onnlatpart  is  executed 
by  such  handler  and  deKvarad  to  die 
Secretary.  Iliis  egfeauiunt  shaU  tabs 
effect  as  to  such  new  oontraedng  party 
at  die  time  such  cwwlerpart  is  dettvered 
to  die  Secretwy,  and  die  benefits, 
privileges  and  imiuiiUM  coufeiied  by 
diis  agreement  shall  dien  be  effective  as 
to  Sttch  new  contracting  party. 


Each  sifoatefy  henby  requests  dw 
Secretary  to  iasM,  poMaant  to  the  act 
an  order  providing  far  regulating  d» 
handling  of  cueaaibers  in  the  same 
manaer  as  is  ptovided  for  in  the 
agreement 

Dated:  Jiine  21 IMB. 
J.  Pallid  Boyls. 
Administrotor 

PH  Doe.  80-14372  Ftfed  »-2«-«8;  8:45  amj 
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NUCLEAR  REOULATORY 


10  CFR  Parts  170  and  171 

Ravfaion  of  Faa  SchadidM 

AOeiCV:  hfudear  Regulatory 
Commission. 

action:  iVopooed  rule. 


R  The  Nuclear  Regulatmy 

Comndsaian  is  proposing  to  amend  its 
regulatfona  by  revWng  its  fee  achednles 
in  10  CFR  Parts  170  and  171.  This 
revision  is  nscessary  hoflk  to  update  the 
current  feee  and  to  iaqdenwnl  the  most 
recent  lee  legislaHon  enacted  by  dw 
Congreea.  tkt  proposed  amendments 
would:  (1)  Remove  dw  10  cut  Rsrt  170 
fee  oedkigs  for  sfpllcatiaa  reviews  and 
inapecdons  for  power  reecteit:  fuel 
cycle  fiacUities.  transpoftaton  cask 
packages  and  shipping  containers:  (2) 


revise  the  hourly  rale  for  NRC 
professional  time  spent  providing 
various  regulatory  services  and  provide 
for  an  annoal  adjusbnent:  (3)  revise 
upward  die  ceiling  on  amraal  fiees 
assessed  pursuant  to  10  CFR  Part  171: 
(4)  inchide,  when  appropriate, 
reteburseraents  fr«Mn  tius  Department  of 
Energy  Nudear  Waste  Fund:  (^  charge 
for  eedi  routine  and  nonroutine 
iaspectian  conducted  by  die  NRC  (6) 
remove  the  appiicMiott  fee  and  de^ 
payment  of  costs  for  standardized ' 
reactor  design  reviews  and  certifications 
until  a  standardized  design  is 
referenced,  and  (7)  remove  amendment 
application  Qing  fees  for  power  reactors 
and  reactorrehled  (topfcal)  reports.  Hie 
proposed  dianges  foted  above  will 
resnh  in  diose  appHcauts  and  licensees 
requlrhig  the  greatest  expen<fitnre  of 
NRC  resources  payfaig  tlw  greatest  flees. 
All  applicants  mid  licensees  currently 
subject  to  fee  coHections  would  be 
affected  by  die  proposed  nde  in  10  CFR 
Parts  170  and  171. 

OATIS:  The  comment  perod  expires  }uly 
27, 1908.  Comments  receiv^  after  d^ 
date  wQI  be  considered  if  it  is  practical 
to  do  so.  but  die  Commission  is  able  to 
assure  consideration  only  for  comments' 
received  on  or  before  this  date.  Because 
of  the  need  to  implement  the  le^latioo 
pn»Bpdy.  requests  Ear  extensioa  of  time 
wQI  not  be  granted. 

annwa,  CuLmit  written  comments 
to  Secretary.  U&  Nndear  Regulatory 
Commission.  Washiagtoa.  DC  20655. 
ATTN:  Docketing  and  Service  Branch. 

Hand  deliver  oonuaents  to:  11555 
Rockvdie  Pdte.  RockviUe.  Maryland 
20952  between  7:30  ajB.  and  4.15  p.m. 
(Triepbooe  {301)  490-1989) 

Coptes  isf  comments  received  may  be 
examined  at  the  NRC  PubBc  Document 
Room.  1717  H  Street  NW..  Washington. 
DC 


RTIOII  COffTACTi 
Lee  ffifler.  Assistant  Controller.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  telephone  (301) 
492-7351. 


I.  BadEgroomi 

n.  AndJ^oTLegiriation 

lILnoyossdActiea 

IV.  Seclioa-liy-Sactioa  Anotytia 

V.  EnviraonenUl  Impact:  Categorical 
Exclusion 

VI.  Paperwork  Reduction  Act  Statement 
vn.  Regidatoiy  Analysis 

VID.  Regelatory  PlexiMity  Cartification 
DC  Backfit  Analysis 


Section  seoi  of  the  Omnibus  Budget 
ReoonciTmtioa  Act  of  1987,  sifted  into 
law  on  December  22. 1997  (Pub.  L 100- 


F«ifcnl  Jligbtor  V  Vol.  88.  NiK~i2li^4  MooAa^^ 


am  ^yfttipot^i  RiilM 


- » 


203),  amendad  section  7601  of  the 
Cpnsolldated  Omnibiu  Budget 
Reconciliation  Act  of  1965  {COBRA) 
(Pub.  L.  99-Z72\,  which  requires  the . 
Nuclear  Regulatory  Commission  (NRC) 
to  collect  annual  charges  from  its    - 
licensees.  The  amendment  in  pertineajt  ' 
part  requirey  the  Commission  to  collect 
under  10  CFR  Parts  170  and  171.  as  well 
as  under  other  provisions  of  law,  not 
lesi  <Kah  45  percent  of  its  costs  for  each 
of  Fiscal  Years  1968  and  1989. 

Part  170.implements  Tite  V  of  flie  .  ,! 
Independent  OfBces  Appropriation.  Act 
of  1952  (31  U.&C.  9701)1  iWlees 
charged  undler  Pact  170  recover  the  costs 
to  th^  NRd  of  prpWdliQgin^vidjiaUy 
iaentiflciblfli  swvk»9  to  *ppli(9mt8  for 
and  hddmbf  NRC  booisM  anijL.. 
approvali.  The  fee  sdiedtdes  uhdter  Part 
170  were  last  revised  pit  May  21. 1964 
(40  PR  21293).  based  on  cost  and 
manpower  data  from  FY  81. 

Plurt  171  in4>lefflettts  COBRA  by 
chatgiag  an  annual  fee  to  NRC  power 
reactor  licensees  (51 FR  33224;  ^ 

September  18. 1960).  NRCs  Part  171  fee 
sdiedule  was  recentiy-upheid  by  the 
cotarfik  Rorid*  Powrer  and  Ug^t  vs. 
United  States  No.  86-1512  (D.C  Cir.  May 
"i^  1468).  The  annual  fee  recovers  NRC 
costs>&ticurred  in  providing  generic 
regulatory  aervices  to  thiwe  licensees. 
Secltlon  7601>  iNrtor  to  its  amendmejdt. 
littitiiMl  NRC  racoveiy  of  its  costs  under 
Parts ITOand  171,  and  other provisioas 
of  law  to  it  pcttcent  of  its  budget  A* 
amended.  secUoB  78(»  of  COHtA.  iir;' 
pertiqent  part  now  provides  that    '^ 

The  Nadear  Regulatory  CommiMion  shall 
aneM  and  collect  annual  charges  from  its 
licensees  on  a  Bscal  year  basis,  except  that— 

(A)  the  maximmn  ammint  of  Ae  aggngate 
charges  assessed  pursuant  to  this  paragraph  " 
in  any  fiscal  year  may  not  exceed  an  amount 
that  when  added  to  otliarunounts  collected 
by  the  Conmission  for  such  fiscal  year  und^r 
odier  provisions  of  taw,  is  estiniated  to  be 
equal  to  33  percent  of  Ae  costs  incurred  by 
the  Commission  with  respect  to  such  fiscal 
year,  except  that  for  fiscal  years  1988  and 
1989,  such  percentage  shall  Iw  increased  an 
additionai  8  percent  of  such  costs  plus  all 
other  assessments  made  by  NRC  pursuant  to 
House  loint  Resolution  39S,  lOOtfa  Congress, 
1st  Session,  as  enacted:  but  in  no  event  shall 
such  percentage  be  less  than  a  total  of  4S 
percent  of  such  costs  in  each  such  fiscal  year. 

The  requirement  under  section  7601  that 
such  charges  be  reasonably  related  to 
the  regulatory  service  provided  by  the 
Commission  and  fairly  reflect  the  cost  to 
the  Commission  of  providing  this  service 
is  unaffected'by  the  recent  amendments. 

IL  Analysis  of  Legislatioo  . 

Section  5^  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  L 100- 
203,  Dec.  22, 1967),  read  literally,  makes 
the  following  points: 


1.  The  previous  limitation  under 
COBRA  of  33  percent  on  collecfiona  by  . 
tfab  NRC  for  r^ulatory  services  is  raised  . 
to  at  least  39  percent  (33%+6X). 

2.  Added  to  the  39  percent  ate  all 
other  assessmenta  made  by  the  NRC  • 
pursuant  to  House  Joint  Resolution  395.  - 
as  enacted  (Pub.  L 100-202,  Dec.  22. 
1987).    , 

3.  However,  in  (tny  event  the  NRC 
must  collect  no  less  than-45  percent  of 
its  coM  in  eadi  of  fiscal  years  1988  and 

The  firstpoint  i*  plear  and  builds  on 
Parts  171D  aiod  171.  aacMiieatlir  applied 
Ity  IheNl^CjtQ  tta  apfUkams  ^ 

aaabiguous  bM«ua«  jiif  Us  leferwiiBe  to 
"odilr  4SM88ioeitlSr**Tv^9a)^iorfes  of 
moneys  nitetved  by  the  NRC  ate    . 
addressed  in  Resoiuti(m  305.  The  first 
catiegory  includes  "monAys  received  by 
the  Commission  tot  the  cooperative 
nuclear  safety  research  program," 
services  rendered  to  foreipi 
govemments  and  interaational 
onanizadoos.  and  the  material  stnd   . 
inf(»mation  acoeafe  authorization      >^.y. 
progmms  ladadtng  crteiiia!  history  ' 
checks  undar  seottoa  140«f  tiie  Atomic 
Energy  A«t  as  amended."  The  second 
categ9tjriBdudii*'i«vetQies&t>m  • 

licemiiagfaM,  inspection  services,  and 
othsfls0e^icM«na  eoUecflons" 
estiniate^  tC  onHudf dwNRCa  FY  1968 
appiopriatiofk  of  ^38iUe6rfl0a, 

Usulittfy.  tjw  tana  "assasemwit"  ielers 
toi|taxifoe<ir«tfierchaigeoa:     :..    »- 
something  ar  for  soma  service.  Tlie  rH  -. :. 
Commission  believes  tHat  the  moneys 
coUeeted^as  a  result  of  contractual 
iairangemeBits  entered  pursuant  to  the 
cooperative  nudear  safety  reseairch 
program  should  not  be  cmistrtted  as 
"assessAtents".  as  that  term  is  normally 
used.  Similariy,  payment  for  services 
rendered  to  forei^  govtemients  and 
international  organizations  should  not 
be  considered  "asaessments"  due  to  the 
cooperative  nature  of  these  endeavors. 
Thus,  of  the  itenu  included  In  the  first 
category,  only  tnoneys  collected  under 
the  material  and  information  access 
authorization  programs  could  possibly 
be  considered  assessments.  Those 
amounts  are  estimated  to  be  $3  million 
for  FY  1988,  wttii  no  significant  increase 
expected  in  FY  1980.  However,  it  is 
apparent  that  under  the  terms  of  H.). 
Resolution  365,  neither  these  collections 
nor  collections  for  cooperative  research 
program  and  services  to  foreign 
governments  were  to  be  considered  fees. 
These  moneys  are  expressly  excluded 
from  the  user  fee  collections  that  are  to 
be  applied  imder  R).  Resolution  395  as 
an  offset  to  the  full  appropriation  for  the 
NRC.  Thus,  the  Commission  believes 
that  it  was  not  the  intent  of  the  Congress 


to  inclufde  those  collections,  expressly 
referenced-as  excludable  in  H.). 
ResoItttioD  305.  in  the  calculation  of 
moneys  to  be  collected  pursuant  to 
section  5601  for  the  purpose  of  offsetting 
one-half  of  its  fiscal  appropriation. 
Accordingly,  these  moneys. 
Approximately  S7  million  total,  will  not 
be  included  within  the  46  percent  target 
on  NRC  collections. 

With  regard  to  the  phrase  "in  no  event 
shall  such  percentage  (total  charges 
collected)  be  less  than  a  total  of  45 
percent  of  audi  costs  in  each  sucii  fiscal 
^ar,"  Read  alone,  this  phnsa  coold  be 
TasdiomtM  thai  Ae  NBC  liuot  collect 
at  least  4S^iwroent  of  ils  btt(i^  and iaay 
ooUect  sigiUficantlly  iM^  duin  that    . 
amount  However.  vdJebi^fd  in  the 
context  of  Isll  of  section  7601.  the 
Commission  believes  that  the  intent  of 
Congress  was  to  raise  the  overall 
percentage  of  fees  collected  a  nUnimam 
of  6  percent  but  if  other  ooUactiims  (Part 
170,  etc.)  did  not  result  in  effecting  45   - 
percent  of  the  NRC  budget  tiwn  the 
annual  (Aaige  should  be  raised  aothat  a 
total  of  no  Ims  than  45  percent  of  NRC 
costs  ^  recovered.  Although  the  33 
pwcent  level  was  a  ceiling  under  section 
7601  prior  to  amctndment  of  die  section, 
die  Commission  notes  Uiat  die  statute, 
as  indieaiied  above,  tt^Htn  c(rilecd<m 
of  ndle^^ipui  48  percent  fer  ttoal 
yettrs.1968  a»d  169^  llie  45  perc^t 
dbie4  iiot  rapresenfa  oel^tg.  TIm  besi 
reafi^ti^^^tuteUttiirtQmgi^    ,. 
-  intendeil  oi^lkMdoiMt  to  b#  pi9^  1 

45  percent  oTOie-WC  budget       ' 
Accordingly,  actual  icollacdons  will 
approximate  bdt  bfl|  at  ^eait  45  percent 
of  die  Commission's  budget  Consistent 
with  the  view  that  coSedions  may 
exceed  45  percent  the  cuircint  S  171^(1. 
which  provides  for  refunds  if  the 
statutory  ceiling  is  exceeded,  is  no 
longer  necessary.  Therefore,  we  propose 
to  delete  this  section. 

The  issue  remains  as  to  whedier  the 
requirement  to  increase  charges  so  as  to 
collect  45  percent  of  the  NRC  budget 
should  be  applied  to  all  of  FY  1988.  The 
enacted  legislation  addresses  recoveiy  . 
of  NRC  costs  for  both  fiscal  years  1986 
and  1989.  The  Conunisidcni  concludes 
that  it  is  the  intent  ot  Congress  that  the 
Commission  recover  45  pMoent  of  its 
costs  for  both  years,  which  leads  to  the 
result  that  the  revised  annual  charge 
(Part  171)  wrill  be  appUcable  to  all  of  FY 
1968.  Consistent  with  past  practices,  the 
changes  to  Part  170  (increased  fees)  Will 
apply  from  the  effective  date  of  the  final 
rule. 

IIL  Proposed  Action 

The  Commission  proposes  to  amend 
10  CFR  Parts  170  and  171  in  a  way  that 
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ith  recoveiy  of 
lyv  bilt  not  leas  than  45 
cost»Car  Steal  years  1986 
itiveiy.  This  ob|e(«ve 


coHectionsI 
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fee  assest 
AdditionaHi 
licensees' 


wiUaccoB 
apphudmali 
percental  j 
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1.  Qians^  ^  houriy  rate  undier  Part 
170  to  reflect  cuneot  fiscal  costs  and 
providing  t6i  an  annaal  adjustments: 

2.  Removiig  the  ceilihgs  on  certain 
'  r  pursuant  to  Part  170;  ■ 

J  for  each  routine  and 
ispection  conducted; 
,jwben  necessary,  the  annual 
I  pursuant  to  Part  171. 
>jthePartl71fieesto 
J  be  based  upon  the 
lirincipai  thall  licenfees  which  require 
the  greatest;  fxpenditure  of  NRC 
resources^Aall  pay  the  greatest  fee. 

5.  faichidiiif  moneys  recovered  from 
the  Nudearl  Waste  Fund,  atf  managed  by 
the  Department  of  Eneigy  pursuant  to 
the  Nuctearj Waste  Policy  Act  as 
amended,  fqi  costs  incurred  by  the  NRC 
associated  Mith  licensing  a  high-Ieve)    - 
waste  repoaiiory. 

6.  Reo)ov«ig  the  application  feeand 
deferring  p^j^ienTtrfMcosts  for 
standardiise^Teactor  design  review  and 
certiflcft  tioni  for  up  to  10  years.   ' 

7/Reniovft  g  amendmeut  appIit»ation 
fees  for  poWi  r  reactors  and  (tacMt       ' 
relared(te|iiiiiat)nport8.  - 

The  Commsion  is  proposing  to    - 
remove  main  of  the  current  ceilings  on 
the  coUectidi  of  fees.  It  should  be  noted 
that  the  ceilUn  under  the  current  rule 
I  by  the  Commission  at 
the  request  6f  the  regulated  industry  as 
a  means  of  4$8igning  predictability  as  to 
what  the  fin»  costs  of  a  regulatory 
service  would  be.  Since  the  effective 
date  of  the  rtde  in  1964  and  as  a  direct 
result  of  thc^fe  ceilings,  we  estimate  that 
ovef  the  yesftt  the  NRC  has  not  ' 
collected  $2$  UuIUon  In  fees  for     -  - 
regulatoiy  swvices  ptovid'ed  to  some 
applicants/Ueensees. ' 

Additionally,  tlie  CommissTon  strongly 
suMKwts  thci^cept  that  those 
requiring  tfa^  greatest  expenditure  of 
NRC  resourdto  should  pay  the  greatest 
fees.  This  is  the  rationale  for  the 
Commissioni<  proposal  to  remove  some 
fee  ceilings.  The  lifting  of  ceilings  will 
not  result  in  unnecessary  NRC  resources 
being  devoted  to  a  given  task.  The  NRC 
has  an  incre^ingly  limited  budget  and 
therefore  caotiot  afford  to  use  its  limited 
resources  umlrisely  if  it  is  to  successfully 
perform  its  mission.  In  order  to  provide 
our  applicanik  and  licensees  an  estimate 
of  what  NRQ  jfees  for  performing 
services  mighlt  be.  we  are  providing  in 
Appendices  A  and  B  a  non-binding 
sdiedule  of  estimated  fees  which  may 
be  used  for  planning  purposes  in  the 
absence  of  ceilings. 


TbeCofBmission  also  seeks  comment 
on  a  second  pptkm.  Under  tfaii  option^ 
the  Coinmlssion  tft  this  time  wookl  no) 
adapt  cfaangesHo  Parts  170  or  Part  171 
other  than  fb  raise  the  annual  fee  so  that 
the  amount  of  fees  collected  liy  the 
Coomiission  under  10  CFR  171.15  when 
added  to  fees  that  would  be  collected 
under  Part  170  as  currently  codified, 
would  apptoxiffiate,  but  not  be  less  than 
45  percent  of  the  NRC  budget   ; 

The  agency  woric  papers  which 
support  the  proposed  changes  to  10  CFR 
Parts  170  and  171  are  available  in  the 
Public  Document  Room.  1717  H  Street 
NW..  Washington.  DC  20BSS. 

The  NRC  will  hold  a  pa^  meeting 
on  July  7  at  3:00  pm  in  Room  2P17  White 
Flint  North,  11555  Rockville  Pike. 
Rockville.  Maryland  to  discuss  the 
proposed  changes  and  an^er  any 
questions. 

IV.  Section-by-Section  Analysis 

To  accomplish  these  objectives;  under 
Optioti.  1,  the  Conwiission  is  proposing; 
to  revise  certain  sections  of  10  CFR'  ' 
Parts  170  (tbd  l7l,The  following  section:^ 
by-section  analy^  of  ihoie  sections 
affected  provides  addidonai. 
explanatory  information.  All  references 
are  to  Title  10.  Chapter  I.  Code  of 
Federal  Regulations. 

Part  170 

Section  170. 12    Payment  of  fees. 

Paragraphs  (c).  (d).  (e),  and  (f)  are 
changed  to  removeihe  $150  application 
fee  fm-  reactor  license  amencknents  and 
other  approvalsr  ■ 

Within  paragraph  (^  Approval  fees, 
the'  current  reference  to  facility  standard 
reference  design  approvals  is  changed  to 
remove  the  appUeatidn  ffee  and  to  permit 
deferral  of  review  and  certification  fees 
until  the  design  is  refiereoced,  payable 
thereafter  in  20  peroent  increments  as 
the  design  is  referenced.  However, 
regardless  of  whether  the  design  is 
referenced,  the  full  costs  will  be 
recovered  by  the  NRC  from  the  holder  of 
the  design  approval  within  5  years  from 
the  date  of  a  preliminary  design 
approval  (PDA)/finaI  design  approval 
(FDA).  Upon  request,  the  Ove-year 
period  may  be  extended  to  10  years 
from  the  date  of  the  design  certification. 
In  the  event  the  standardized  design 
approval  application  is  denied, 
withdrawn,  suspended,  or  action  on  the 
application  is  postponed,  fees  «viU  be 
collected  when  the  review,  to  that  point, 
is  comp1i>tpd  and  the  Ave  (5)  installment 
payment  procedure  will  not  apply. 


Sectioa  I70i20   /^vwage  cost  per 
profeaahmQl^taff-hoar.    '..'/ 

This  sectiiota  is  modified  to  reflect  «n' 
agency-wide  professional  staff-hoilrfaie 
based  on  current  fiscal  costs  to  the  '  '  - 
Agency.  The  section  is  also  modified  to 
reflect  that  the  houriy  rate  will  be 
adjusted  each  fiscal  year,  wid)  notice  of ■ 
the  new  rate  published  in  the  Fadarai 
Reigistar.  Accordingly,  the  proposed 
professional  staff  rate  for  the  NRC  for 
FY  1988  is  too  per  hour,  or  $li38.8 
thousand  per  FTE  (professionial  staff 
year).  In  each  subsequent  year,  the 
hourly  rate  will  be  adjusted  to  reflect 
current  cost  per  direct  staff  FTE.  An 
analysis  of  the  costs  which  generated 
this  rate  is  provided  in  the  Part  171 
Scction-by-Section  analysis.  The 
resultant  hourly  rate  will  be.published  in 
the  Podatal  Ragister  prior  to  the  next 
fiscal  year  as  a  final  rule.. . 

Section  170^21    Schedule  of  fees  for 
production  and  utilization  facilities: 
review  of  standard  Tisference  design  " 
apfxrovcds,  special  pmjecis,  and  .      ' 
inspections.  ' 

Within  tile  schedule  of  fees.aU. 
services  (other  than  most  application  ' 
filing  fees)  will  be  changed  fh>m  the . 
current  specified  cost  to  "Full  cost."  The 
schedule  for  Standard  Reference  Design 
Review  is  modified  to  reflect  the 
amendment  of  S  170.12  addressed 
above. 

With  the  removal  of  ceilings  for 
certain  services,  the  costs  for  those 
reviews  for  which  a  ceiling  previously 
established  has  been  reached  will  not  be 
billed  ^  prior  to  the  effective  date  of  this 
rule  the  revi"e'w  of  Ihitf  application  is  '  ' 
completed.  For  administrative  reasons, 
where  such  review  has  not  yet  been 
completed.  NRC  will  not  seek  ta  recover, 
those  costs  wluch  it  incurred  after 
current  ceiling  was  reached  and  before  a 
revised  rule  is  enacted  and  becomes 
effective  as  a  result  of  this  rulemaking. 
Costs  inciured  after  the  effective  date  of 
a  final  rule  resulting  from  this 
rulemaking  will  be  billed.  The 
professional  staff-hours  expended  up  to 
the  effective  date  of  this  rule  will  be  at 
the  professional  rates  established  for  the 
June  20. 1964  rule.  Any  professional 
hours  expended  after  the  effective  date 
of  this  rule  will  be  assessed  at  the  FY 
1988  rates  reflected  in  this  proposed 
rule.  (The  same  applies  to  the  removal  of 
ceilings  under  the  proposed  revisions  of 
S  17031  and  170.32  below.)  The 
footnotes  to  this  schedule  also  are 
modified  to  bring  them  into  conformity 
with  the  proposed  amendments  to  this    . 
schedule. 


24S8» 


Fedwri  togtotoc  /  Vol.  58..  No.  123  /  -Mondayr  jw  37.  MM  ^  ViefidwifCdn^  '; 


UMI 


Section  i70.3t    Schedule  of  fees  for 
materiala  licenses  and  other  regulatory 
services. 

Like  S  170.21,  this  section  is  modiHed 
to  reflect  the  removal  of  ceilings  on 
certain  categories  of  fees  and  to  charge 
futt'costs  for  those  services.  Fees  for 
each  ensuing  year  will  be  published  in 
the  Fefieral  Register,  as  in  the  case  of 
§  170.20.  Footnotes  to  the  schedule  that 
are  affected  by  this  action  are  revised  to 
be  consistent  with  this  revision. 

Section  170.32   Schedule  of  fees  for 
health,  safety,  and  safeguards 
inspections  for  materals  licenses. 

Fee  ceilings  for  selected  services  are 
removed  and  th^  remaining. fixed  fees 
are  retained  aince  the  ratio  of  NRG  costs 
to  fees  collected  is  ai^roximately 
equivalent  to  the  percentage  of  the 
budget  to  be  collected  into  the  General 
Treasury.  The  schedule  of  fees  for  each 
ensuing  year  will  be  pubUshed  as  a  final 
rule  in  the  Federal  Register  for  this 
schedule. 

Footnote  3  is  revised.  Gurrently  if  the 
frequency  of  inspection,  for  example,  for 
a  category  is  2  years  and  an  inspection 
is  next  conducted  1  year  and  11  months 
after  the  previous  inspection,  no  fee  is 
assessed.  Often  times  infections  of 
diffeirent  licensees  are  scheduled 
because  of  their  close  proximity,  ^ch 
-scfaeduUng  represents  a  more.^cient 
ifte  of  resource*.  Accordingly,  i  170^32 
and  footnote  3  are  being  revised  to 
indicate  that  the  fee  wiU  be  assessed  for 
each  inspection  conducted  by  (he  NRC.' 
Other  footnotes  are  revised  as  well  to 
make  them  consistent  with  the  revised 
schedule. . 

Put  171 

In  light  of  the  above,  the  Commission 
is  proposing  to  revise  pertain  section^  of 
10  CFR  Part  171.  The  following  ft6ction- 
by-section  analysis  of  those  sections 
affected  provides  additional    .   ■ 
explanatory  information.  AO  references 
are  to  Title  10.  Ghapter  I,  Code  of 
Federal  Regulations. 

Section  171.5    Definitons. ' 

The  following  definitipna  are  being 
added  :  Jv  '  ,>:,; v^^-i  ^.L/';;        ; 
The  term  ^Vndgeted  obligat^ens"  is 
defined  lo  be  the  projected  obligations 
6f  tfa«  NRG  that  likety  will  rfmuH  ihv  ;  t* 
payments  by  the  NRG  during  the  soo^] 
or  a  future  nscal  year  to  provide 
regulatQiy  services  to  licensees. 
Budgeted  obliigations  include,  but  are 
not  limited  to  amounts  of  orders  to  be 
placed,  contracts  to  be  awarded,  and 
services  to  be  provided  to  licensees. 
Fees  billed  to  licensees  are  based  on 


budgeted  obligations  becaoM  th^tStC* 
annual  budget  is  prepared  on  an 
obligation  basis. 

The  term  "Overhead  costs"  isdefined 
to  include  three  components:  (1) 
Government  benefits  for  each  employee 
such  as  leave  and  holidays,  retirement 
and  disability  costs,  hecdth  and  life 
insurance  costs,  and  social  security 
costs;  (2).  travel  costs:  (3)  direct 
overhead,  e.g..  supervision,  program 
support  staff,  etc.;  and  (4)  indirect  costs, 
e.g..  funding  and  staff  for  administrative 
support  activities.  Factors  have  been 
develcq>ed  for  these  overhead  costs 
which  are  applied  to  hourly  rates 
developed  for  employees  providing  the 
regulatory  services  within  the  categories 
and  activities  applicable  to  specified 
types  or  classes  of  reactors.  The 
Commission  views  these  costis  as  being 
reasonably  related  to  the  regulatory 
services  provided  to  the  licensees  and. 
therefore,  within  the  meaning  of  section 
7601,  GQBRA. 

Section  171.13    Notice, 

Under  the  current  rule,  one  fee  is 
applicable  to  all  licensed  reactors. 
Under  the  proposed  revision,  each 
reactor  wiU  be  billed  individually,  based 
on  those  NRG  activities  from  which  it   - . 
benefits  as  a  type  or  within  a  class  of 
reactors.  Accordingly,  annual  fees  are.   ' 
expected  to  be  diifferent  for  each  of  the 
various  types  or  classes  of  reactor 
operating  licenses.  Each  bill  will  reflect 
those  specific  activities  appUcable  to., 
eadi  operating  license  as  reqiiir^  by 
the  revised  { 171.15  discussed  below.'  - 
Prior  to  issuance  of  the  bill,  the  aimiial 
fee  for  each  applicable  licensee  will  be 
published  in  the  Federal  Register. 

Section  17i.l5   Annuai  Fee:  Power 
reactor  joperating  licenses. 

Paragraph  (c)  is  modified  to  reflect  a 
target  percentage  of  45  percent  rather 
than  a  maximum  percentage  of  33 
pierceHt:  The  formula  used  to  calculate 
the  annual  fee  i»md<fifted  to  reflect  the 
inclusion  of  mdfteys  expected  to  be       i 
collected  horn  the  Nuclear  High  Levet  ; 
Waste  (HLW)  Fund  administered  by  the 
Department  of  Ei|etgy  and. the  estimated 
coHection*  under  Part  170  for  ead)  fiscal 
year.  Funds  Witt  be  collected  from  t&a"  '". 
tiafAem  HLWFond  beginning  in  FY  l-  * ' 
•1989.  the  sum  of.tbeisetunds  wilt  be  *»  f ' 
subtracted  firom  the  ainount  reflectiiig"4S 
percent  of  the  NRG  budget  prior  to 
determining  the  annual  fee  for  each 
licensed  Dower  reactor. 

bi  FY  1988,  the  Commission  must 
recover'45percent  of  its  approved 
budget  of  ^92^800.000.  Applyiiig  the  fee 
rates  proposed  herein,  the  NRC 


esttmatetthat^tifrtt  collect  $36.5  million 
pursuant  to  Part  170  trnis  fiscal  year,  but 
no  money  firom  the  Nuclear  Waste  Fund 
in  FY  1988.  In  accordance  with  the 
foinftula  provided  in  1 171,15.  for  FY 
1988:  $177  million  minus  approximately 
$36.5  million  for  Part  170 -f$0  million  for 
Nuclear  Waste  Fund)  equals 
approximately  $140.5  million  to  be 
recovered  through  annual  fee's.  Since  at 
least  45  percent  is  to  be  collected,  the 
amount  charged  under  Part  171  will  also 
be  dependent  on  the  numb^  of  :        i 
exemptions  granted  pursuant  to  9 171.11 
and  the  number  of  new  power  reactor 
Ucenses  issued  during  the  fiscal  year. 
The  following  areas  are  those  NRC 
programs  which  comprise  the  annual 
fee.  They  have  been  expressed  in  terms 
of  the  NRd's  budget  program  elements 
and  associated  activities. 


Activity 

Gerwric 

Evaluation. 

Communications. 

Epginecrtng/Satetv 

Assessments. 

Maintertance  and 

and  SurveManoe. 

Surveillance. 

Quality  Assurance 

.  Evaluatiba 
License  and  Examine 

Ingram  Development 

Reactor  Operators. 

and  Assessment/ 

;       . 

Regjonai  OversigttL 

i^wwric  Adttvilies. 

.Regton^Based 

Mb  and  Tectmicat 

'    fcwpectiOBft  •->'-H.* 

■•  fiupport  • 

.  ■■.'  ',.—  .'•  ■ 

V^Mkx  Inspedibris. 

f^oiect.Mana98man( 

(only  pwthf  171). 

Regulatoiy 

Tectmical  Speci«cations 

Improvements. 

SafatyQoal 

'  mipionionittliofi. 

"  .        . 

Inspection/Ucensing 

Inlegration  and 

Research  artd 

Siwidards 

iicenaec  Reactor 

Concept  ol  Operations 

ana  Hiipiemenvng 

Evaluation. 

Technical  Procedures. 

Regional  Assistance 

Committees. 

Safeguards  Ueeneing 

RegglstQry,  Effectiveness 

and  kMpecapn.'' 

RMdor  Vesattlanid. ' 

.Praasure  Vessel  Safety. ' 

.'.Pi|*«Mi9M^:;  ,-.  .: 

•  ■•    .  •■■-■.:•■-' -'.^  ■*•■- 

PipH>g  Iniegnty.         ",', ' 

inap9ctiQnProoedufes  . 

arid  Techniques 

A(pn0  0l  noMlQf ,  .' 

'iliiM  ReStarch. 

-  Oom|)dnen|s.'  '''.^  ■ 

' "      . 

Chemical  Effecto' 

Reactor  Equipmeni 

Ou«tiM«on. 

Methods. 

Seismic  and  Fire 

Earth  Sciences. 

f*rotocWo*i  R6$6ttroh. 

Component  Response  to 

Eaittquakes. 

' 

Vriidaliottet  Seismic 

'.  Analysis. 

Seismic  Design  Margin 

Momooi 

'i 
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Plant  PeffofMnce 


Human  Peffq»tn«nca.. 


^totnont 


R«liaMltyof 
Syatanw. 


^aactof 


RadionuG«de 
Tamw. 


neactor  Confa  nnwnt 


Reactor  AccNlant  Rtsk 
Analysia. 


iourca 


Severe  Accjd^  I 
•    Program 
Imptomentaten 

Hadiafion  Prolactio*)  and 
Htwtth  Etfec*. 


Generic  and  l^esotved 
Safety  ISSU99. 


Qaveioping  anU 
Improving  F^^lions.' 


AclMty 


MIST.  ■ 

20/30. 

ROSAIVantfOlhar 

foreign  Experinwrtls. 
Continuing  Experimental 

CapaUtty. 
Once-Through  Steam 

Genaraior<B«W). 
Basic  Studies. 
Osvelopment  and 

Assessment  o(  Codes. 
Code  Uncertainly. 
Technical  Support 

Center. 
Human  Factors 

Research. 
Human  Enror  Data 

Coaecbonand 

Analysis. 
Perfarmance  Indicators, 
Plant  and  Systems  Risk 

and  Reliability. 
Dependent  Failufe 

Analysis. 
External  Event  Safety 

Margirw. 
Fission  Product  Behavior 

and  Chemical  Form. 
Natural  Circulation  In  the 

Reactor  Codanl 

^slam. 
Structural  Tests. 
Core  Melt  Progression 

and  Hydrogen 

Generaliort 
Core/Concrete 

Interactions. 
Direct  Containment 


Steam  Explosions. 
Code  Models  Validation 

and  Analyses. 
Hydrogen  Tealnport.Bnd 

Combustion. 
Severe  Accident 

Management    .        . 
RiskModel 

Development 
Risk  Uncertainty: 

Methqdotogy. 
Risk  Rebaseiine 

Analyses. 
Risk-Based  Management 

Methodology. 
Severe  Accident  Policy 

Imptementatnn. 
Regulatory  AppKCiation  o) 

New  Source  Terme. 
Reduce  Uncertainly  in 

Health  Risk  Estimates. 
Health  Physics 

TWwotogy 

Improvements. 
Dose  RaductkMi. 
Engineering  Issues. 
Reactor  System  Issues. 
Human  Factors  Issues. 
Severe  Accident  Issues. 
Management  of  Safety 

liisue  Resoiulion. 
Devekip  or  MDd»y 

Regulations.  ' 
Independertt  Review  and 

Control  af  Rulemaking. 
Regulalory  Anaiysie. 
Safely  Goal 

knplementatkMi. 
Decemmisstoning. 
RES  Grants. 
RES  Small  Business 

Innovative  Research. 


( 


Program  element 


Performance  IndKators. 
Oiagnostk:  Evaluations ... 

Incidantlnvesligalion 

NRC  Inadent  Response 


.Adiyily 


Manage  Performance 


Technical  Training 

Center. 
Operational  DaU 

Analysis. 


Operational  Data 
CoHectnnand 
Dissemination. 


Conduct  Diagnostic 

Evahiations  o( 

Uoeneee  Performar«ce. 
Management  ktckleni 

Investigation  Program. 
Emergency  Response 

Data  System. 
Devetop  and  Maintain 

Response  Center 

Equipment 

Procedures  and 

Analytnal  Tools. 
Program  Coordination 

and  Oevetopment 
Operatrane  Otftoers. 
PWR/BWR  Technotogy 

Training. 
Analysis  of  Operatk)nal 

Experience. 
Analysis  of  Operational 

Trends  and  Partents. 
Collect  Screen  arxl 

Feed  Back  Operational 

Data. 
Operatkinal  ana 

Reliability  Oa*a 

Systems.  - 


Each  of  these  activities  is  related  to 
providing  services  to  operating  nuclear 
power  plants.  NRC's  efforts  in  each  of 
these  areas  contribtite  to  the  licensees* 
continued  safe  operation  of  their 
facilities  and  therefore  are  of  benefit  to 
them.  A  broader  description  of  these 
(H^ograms  is  contained  in  the  NRC's 
annual  budget  submission  to  Congress. 
See  NUREG-Iioa  Volume  4.  "Budget 
Estimates  Fiscal  Year  1988"  (February 
1988).  While  these  activities  also 
provide  benefits  to  the  public,  because " 
they  benefit  our  licensees,  these  are  not 
"independent  public  benefits"  as  that 
term  is  used  in  user  fee  case  law. 
Accordingly,  it  is  legally  permissible  to 
charge  licensees  for  these  services. 
Paragraph  (c)  is  being  revised  to 
reflect  thii^t  the  basis  for  each  annual  fee 
will  be  the  budgeted  obligations  for 
activities  (regulatory  services) 
applicable  to  each  nuclear  power 
reactor  as  one  of  a  type  or  class  of 
reactors,  e.g.,  boiling  water  reactors  or 
pressurized  water  reactors.  Using  this 
approach,  the  Commission  will,  each 
year,  establish  the  budgeted  obligations 
(including  overhead  costs)  for  each 
activity  on  a  per  reactor  tmit  basis,  and 
establish  the  total  costs  for  those 
regulatory  serviqes  provided  to  each 
reactor  licensed  to  operate.  NRC  labor 
costs  attributable  to  these  activities  will 
be  determined  using  the  hotuiy  rates 
established,  pn  the.hasis  o|  an  analysis 
of  direct  and  indirect  (overhead  .as 
defined  herein)  staffing  costs  .  . 
attributable  "to  the  regulatory  services 
provided.  Each  revision  of  these  hourly 
rates  will  be  available  for  public 


iiupection  at  the  time  the  araiual  fee  is 
published.  Each  activity  applicable  to  a 
licensed  power  reactor  will  be  indicated 
on  the  bill  isisued  to  the  licensed  reactor 
for  the  next  fiscal  year's  annual  fee. 
Prior  to  the  issuance  of  the  bill,  the 
annual  fee  for  each  applicable  licensee 
will  be  published  in  the  Fedsnd 
Regbter. 

Paragraphs  (d)  and  (e)  of  the  current 
rule  are  being  deleted  as  superfluous  to 
the  proposed  approach  to  annual  fees. 

Supplemental  Analysis  on  Annual  Fee 
Determination  Under  §171.15 

Under  current  legislation  the  NRC  is 
to  collect,  and  deposit  to  the  General 
Fund  of  the  Treasury,  an  amount  to 
approximate  but  not  be  less  than  45 
percent  of  its  budget  In  fiscal  year  1988 
the  President's  budget  for  the  NRC  is 
$392.4,million.  Thus,  in  FY  1988  the  NRC 
should  collect  at  least  $177  million.  In 
FY  1988,  it  is  estimated  that 
approximately  $3&5  million  will  be 
collected-fit>m  specific  licensees  under 
Part  170.  but  no  money  collected  from 
the  Department  of  Energy  High-Level 
Waste  Fund.  Thus,  the  remaining  funds, 
approximately  $140.5  million  ($177 
million  less  $36.5  milUon).  will  have  to 
be  collected  under  Part  171.  A  multiplier 
will  be  used  such  that  the  amount  to  be 
collected  will  be  equal  to  Part  170 
collections,  plus  High-Level  Waste  Fund 
coUecdons,  plus  Part  171  potential 
collections  multiplied  by  a  factor  "M." 
which  in  future  years,  will  probably  be 
less  than  one. 

ForFYl988 

Total  amount  to  be  collected  =  Part  170 
collections  ■\-  High-Level- Waste  Fund 
Collections  -I-  (M  x  Part  171  potential 
collections) 

$177  million  =  $36.5  million  +  $0 
million  -)-  (M  X  $140.5  million) 

M  =  1.0 

The  following  analysts  supports  a 
potential  Part  171  fee  schedule  which 
could  total  about  $140.5  million.  In 
identifying  the  universe  of  plants/ 
licensees  for  each  program  the  following 
categories  of  program  beneficiaries  were 
identified: 

1.  All  commercial  nuclear  power 
reactors  (with  OL's)— 110  plants.     . 

2.  All  commercial  nuclear  power 
reactors  E<ist  of  the  Rockies— 98  plants. 

3.  All  General  Electric  (GE)  nuclear 
power  reactors  (BWR'8)--3e  plants. 

4.  All  Combustion  Englqeering(CE);  .. 
nuclear  power  reactors — ^14  plants. 

5.  All  Westinghous  nuclear  power 
reactors — 49  plants. 

6.  All  Babcock  &  Wilcox  (B&W) 
niiclear  power  rectors — 10  plants. 


aiPea  -  -  Fwbwl  lUgbtoi  /  Vol.  SS,  No.  123  /  Moiaby.  June  27.  1968  ^  ftppotod  Itetes. 


In  these  instances  the  costs  to  NRC 
for  these  programs  should  be  paid  for  on 
a  prorata  basis,  by  all  plants  included  in 
the  above  specified  categories.  By 
adding  the  program  support  costs  to  the 
NRC  staff  cost  for  each  category  of 
eflTort  and  prorating  these  costs  over  the 
population  (plants)  of  that  category,  a 
fee  is  established  which  requires  those 
licensees  who  require  the  greatest 
expenditure  of  NRC  resources  to  pay  the 
largest  annual  fee.  The  following 
documentatimi  identifies  how  the  NRC 
determined  the  cost  of  a  direct  staff  FuU- 
Time  Equivalent  employee  (FTE)  and 
how  it  allocated,  based  upon  the  fiscal 
year  1968  budget,  staff  aiiid  program 
support  costs  to  eadi  category  of  plant/ 
licensee. 

For  fucal  year  1988.  the  budgeted 
obiigatiaos  by  direct  program  are:  (1) 
Salaries  and  Benefits.  $i82J)  million;  (2) 
Administrative  Support  $62^12  miUion; 
(3)  Travel  $ia45  railUon:  and  (4) 
Program  Support.  $137^  million.  In 
fiscal  year  1988 1,874.2  FTEs  are 
coimderwl  to  be  in  direct  nqqport  of 
NRC  programs  applicable  to  fees  (See 
Table  I  about  368.8  FTEs  are  otiliaed  in 
efforts  associated  with  Part  171.  with  the 
remainder  being  utilized  in  efforts 
associated  with  Part  ITOi  or  to  be 
recovered  from  the  DOE  Nuclear  Waste 
Fund  or  other  effarts).'Of  the  total  3.2S0 
FTEs:  1.575.8  FTEs  (32S0-1674.2)  will  be 
considned  administrative,  overiiead 
(supervisory  and  suppcHi)  or  exenmted 
(doe  to  their  program  function).  Cnthe 
1575.8  FTEb.  a  total  of  292  FTEs  and  the 
resulting  $22.98  million  in  support  are 
exempted  from  the  fee  base  due  to  the 
nature  of  their  functions  (i.e.. 
enforcement  activities  and  other  NRC 
functions  currently  exempted  by 
Commission  pdicy). 

In  determining  the  cost  for  each  direct 
labor  FTE  (an  FTE  whose  position/ 
function  is  such  that  it  can  be  identified 
to  a  specific  licensee  or  class  of 
Ucensees)  whose  fonctifm.  in  the  NRCs 
iudgmeni  is  necessary  to  the  regulatory 
process,  the  following  rationale  is  used: 

1.  All  such  direct  FTEs  are  identified 
by  office. 

2.  NRC  plans,  budgets,  and  controls 
on  the  following  four  major  categories 
(see  Table  II): 


a.  Salaries  and  Benefits 

b.  Admmistrative  Support . 

c.  Travel 

d.  Program  Support 

3.  Program  Support,  the  use  of 
contract  or  other  services  for  which  the 
NRC  pays  for  sup|>ort  from  outside  the 
Commission,  is  diarged  to  various 
categories  as  used. 

4.  All  other  costs  (i.e..  Salaries  and 
Benefits,  Travel  and  Administrative 
Support)  represent  "in-house"  costs  and 
are  to  be  ctHlected  by  allocating  them 
uniformly  over  th%  total  number  of  direct 
FTEs. 

Although  this  method  differs  from 
previous  methods  for  recovery  of  costs, 
it  is  equally  accurate  because  it 
allocates  all  "in-house"  resource 
requirements  ower  the  universe  of  direct 
FTEs  (those  staff  members  who  would 
be  biDed  to  licensees  based  upon  work 
performed  either  directly  for  a  specific 
licensee  or  a  qiecific  group  of  licensees). 

Using  this  approach,  and  excluding 
budgeted  Program  Support  obligations, 
the  remaining  $232.4  million  allocated 
uniformly  to  the  direct  FTEs  (1.874.2) 
results  in  a  calculation  of  $138.8 
thousand  per  FTE  for  FY  1988. 

Table  1.— Allcxmtion  of  Direct  FTEs 
BY  Office 


Table  11— FY  1988  Budget  by  Major 
Category— Continued 

(Oolan  in  mMofw] 


Odtoe 

Numtaroi 

drad 

FTC-»« 

NRR 

t04S>0 

R^iffOrC^ 

162.7 

AFOO    ..,.,* 

290 
92j0 

ASLAP. 

5.2 
170 

ACflS __    ..       . 

OQC..-.-.. 

2S.O 
33J> 

1674.2 

■  Regional  employefls  are  counted  in  the  offica  ol 
)  eaen  wpports. 
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Table  ll-^fY  1988  Budget  by  Major 
Category 

[OolMslnmiJions] 


Travel _.     — _ 

10.45 

Total  NoivProyam  Support  Obiiga- 
Program  Support .«..„«„..«....«.... 

255.37 
137.43 

Total  Budget 

392.80 

Salaries  and  Benefits — . 
Administrallw  Support.. 


182.90 
62.02 


The  Direct  FTE  Productive  Hourly  Rate  (SSO/hour) 
is  calctteted  by  dKriding  the  annual  non  program 
support  costs  (K55.4  mieon)  less  the  amourtt  appli- 
cable to  exempted  functions  ($22.98  miUion)  by  the 
product  of  the  dkvd  FTE  (1.674.3  FTE)  and  the 
number  of  piodueSM  hours  in  one  year  (1.744 
hours)  as  Iniicalsd  m  OMB  Ocular  A-76.  "Pertarm- 
anca  of  Conwwerical  AdMties." 

Since  Part  171  is  designed  to  collect 
fees  for  NRC  efforts  of  a  generic  or 
multi-license  nature  concerning 
licensees  with  power  reactor  operating 
licenses,  the  most  feasible  method  to 
accomplish  this  is  to  develop  fees  based 
on  NRC  budgeted  obligations  for  each 
NRC  generic  or  muIti-Ucensee  program 
concerning  plants  with  operating 
licenses.  Additionally,  since  many  of  the 
research  programs  expend  effort  for 
specific  typea  of  reactors  (i.e., 
WestinghoQse.  CE.  B&W,  and  GE)  or 
plants  in  a  specific  geographic  location 
(e.g.,  reactors  east  of  the  Rockies);  these 
parameters  were  abo  used  in  refining 
NRC  cost  by  reactor/operating  license. 
Table  Iff  presents  a  simmiary  of  Part  171 
fees,  by  reactor  category,  using  the 
current  fiscal  jrear  1988  budget  for 
Program  Support  costs  and  FTE's. 

As  can  be  seen  from  Table  III,  a 
reactor  which  is  a  B&W  reactor,  east  of 
the  Rockies,  would  have  a  fee  imposed 
which  is  higher  than  the  fee  imposed  on 
a  Westioghouse  reactor  west  of  the 
Roddes  (i.e..  $1054  thousand  -»-  $342 
thousand  -f-  $38  thousand  =  $1,534 
thousand  versus  $1,154  thousand  -f  $42 
thousand  =  $1,196  thousand).  This 
example  also  represents  the  normal 
range  of  fee  to  be  charged  under  Part  171 
of  $1,196  diousand  to  $1,534  thousand. 
The  attachment  following  this  analysis 
provides  a  detailed  presentation  of  the 
budgeted  obligations  by  budget  program 
element  and  activity. 


Table  III.— Part  171  Fieeb  by  Reactor  Category— Summary 

[OoSars  in  thousandsl 


Reactor  category 

Wo^of 
reactors 

sn 

FTE 

Total  doners 

Per  reactor 
fee 

Al'RA>««n« 

•       110 

$77,116 

66.811 

2.926 

7J79 

3S9.2 

116.0 

153.7 

67.S 

S126.97S 
83.169 
24.262 
19.524 

«1.154 

"   NRR „ ■, ■ 1 ■„.,-  : ' 

■■■A*=nn                              ,•    ,,,„;   ,,•„,,;,„.,   , ,-  ,,;,■ ; 
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Table  HI.— Part  171  Fees  by  Reactor  Category— SuMMARv-Continued 

(DoHare  in  ttiousands] 


Reactor  categofy 


AtMtional  Cnarges  By  Type: 
Reactors  (East  of  ttie  Rockies) 


No.  of 
reactors 


Program 
•uwort 

(dollars) 


3.290 
zjeao 

1.8SS 
1.855 
2.1S0 


88.137 


FTE 


3.0 
3.8 
1.4 
1.4 
.8 


368.6 


Total  doMws 


3.706 
3.416 
^049 
2.049 
2.261 


140.456 


Par  reactor 
fee 


38 

342 

146 

42 

63 


Table  I  y^  provides  detailed  analysis  of  the  composition  of  TaWo  III. 
■  Sped4  seismic  studies  that  benefH  eastern  reactors. 

Rea^^^S^fK^S^-^LWSr^egrS^  Jl^KlrtSSTSTtt^^^  alien..  T,>ese  are  perfon^ed  only  on  re«=,or,  ea«  of  the  RocK^. 

Tabue  IV.— Part  171  Fees  BY  Category— Detail 

[OoHars  in  thousands] 


Part  171  Work  for  AK  Reactors: 
A.  Part  171  Work  by  Research  (Program/ Activity): 

1.  Reactor  Vessel  and  Pipirig  Integrity „_ 

2.  Mging  of  Reactor  Components 

3.  fteactor  Equipment  Qualifications.. 


:  and  Fire  Protection  Research  (less  Earth  Sdenoes  $3,990/3.0  FTE.. 
ant  Performance: 

ja  Basic  Studies 

;b.  Development  and  Assessment  of  Codes  (less  GE  plants  only  ($750)) 

'^■"lan  Performance _ 

ability  of  Reactor  Systems '.ZZZZ^ZZ^ZZZZZl 

hidtonudtde  Source  Terms . 


9.  f^Nctor  Containment  Safety  (less  GE  only— ($1.160/.8  Fli))™""™"'!™™. 

10  Reactor  Accident  Risk  Analysis  (less  Reviews  of  PRA's  $1,100/3.0  FTPs)TIZ        Z. 

11  Severe  Accklent  Program-lmptementatkx) „ 

t2J  Radiation  Protectkjn  and  Health  Effects 

13  generic  and  Unresolved  Safety  Issues  (less  Reactor  Systems  iMues^Eonli^Mr 
14J  pevetoptng  and  Inoproving  Regulatnns 


I         Total  Part  171  Work  by  Research 

B  Part  171  Work  by  NRR  (Program/AcMly): 
1  f^eactor  Performance  Evaluation: 

.  Generic  CommunKatkxis .- _..... 

Engineering/Safety  Assessments !."!!  "..""!!Z."."™Z!!."!!1" 

b.  Reactor  Maintenance  and  Surveillance ." !"..„ZZ™."!"!!!!r 

2. 1  Jtensee  Performance  Evaluatran  Quality  /Assurance  Program..!!!.""...."!""".!!"!.! 
3. 1  Jcense  and  Examine  Reactor  Operations: 

la.  Program  Development  and  Assessmeirt/Regional  Oversight 

4. 1  )^gk>n-8ased  Inspectwns: 

IB.  Lab  and  Technical  Support 

b.  Regkjnal  Assessment !.!.'!!!!...!!!!!!!.!"!!!!!!!!!!!!!!! 

5. !  i^eciaKzed  Inspections  Vendor  Inspections " 

6. 1  "ioject  Management 

jPrpject  Engineers) „ 

.  lUcensing  Assistants) ....!!!.!!!!.!!!!!!!!!!!!!!!!!!!!!!! 

Hfgulatory  Improvements: 

It.  Technical  Specjffcattons 

b-  Safety  Goal  Implementation !.!.!!!!!!!!!!!!!!!!!!!!!!!!!!! 

«:.  Inspection/Licensing  Integratkm  and  Research  and  Standards  (^wriiiation ! 
8.  t  Jtensee  Reactor  Accident  Management  Evakiatwn: 

«.  Concept  of  Operations  and  Implementing 

b.  Regional  Aasistance  Committees "!!!! 

9. !  lafeguante  Licensing  and  Inspection  RegMlatory  Effectiveness  Re^«w !!!!!!!!!!!!!!!! 


FY  1988 


tlO.050 
7.280 
1.100 
4.060 

1.291 

2,740 
2.630 
3,020 
1,304 
15.523 
7,118 
950 
1,656 
5.215 
2.87S 


FTE 


Total  Part  171 „ 

P»rt^tl  Worii  by  AEOD  (Program  Elements): 
1.  r^rforroance  hxficators 

.  2.  Qligrioslic  Evakiatnns 

3.  jh^dent  Investigatkin ; ;. 

4. 1 WC  Incklent  Response .. 

5.  T«chnical  Training  Center 

6. 6ierational  Data  Analysis 


7  Operational  Data  CoHaction  and  Oisseminatkjn . 
Total  Pwt  171  Work  by  AEOO 


B,811 


S300 

414 

100 

50 

180 

184 

0 

1.160 

0 
0 

ISO 
0 
0 


390 


5.0 

t^o 

t.5 
4.S 

14 
3.6 

4.0 

2.0 

9.7 

10.0 

7.2 

8.5 

33.7 

12.0 


$2J28 

$228 
0 
SO 
1.129 
2.102 
2,115 
1.756 


$7,379 


118.0 


74 
6.7 

3.0 
8.1 

10.9 

10.6 

1.7 

19.9 

20.2 
16.1 

16.1 

.4 

21.7 

1.0 
2.2 
84 


163.7 

3.9 
24 
24 

27.1 

214 

25.0 

6.0 


87.5 


-  :-'^'  — '■     •  - 
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Table  rv.— Part  t7l  Fks  by  Category— Detail— Confinued 


FY 


Program  tupport 


FTE 


O.  ToM MRCfor Ainemcton: 

1.  Oort  tor  AEOO  SMf  =  87.5  X  1384. 
Piognm  Support  AEOO 


ToW  AEOO  Cost 

2.  Com  tor  NRR  StaN  >■  153.7  x  138.8.. 


Program  Support  NRR. 


ToW  NRR  Cosi 

3.  Cost  lor  Resevch  Staff  »  118.0  x  138.8 . 
Program  S«niort  Research 


Total  Researdi  Cost 

4.  Total  (AH  Reactors)  Cost  to  NRC.. 


1iPartl7l  Worit   naacton £asl of !/» RocUeK 

Seismic  and  Fto  Pretecdon  Research— Earth  Sdaoces. 

Coat  of  nsasarch  Staff  -  3  x  138.8 

Program  Styport — -............-..._-....-..... 


ToUi  Oosi  (Heaclon  East  of  the  Roddes).. 
HI.  P$ft  171  Wofk  DAW^Btdon.' 
Plant  Performance  (Research)! 
a.  MIST- 


tL  20/30  (10  percent  of  etiort) 

fr  Continuing  EiqiarimantM  CapaUHy 


d.  Onca-TlMiit^  SIsam  Gansrator  (B&W). 
a.  Teciwrical  intogi  suui  i  C^"*^ 


Tout  Part  171  Wort(-B&W  Reactors 

Cost  of  Raaearch  Staff  =  3.8  x  138.8 

F^ogram  ^jppQit*«. »»...................».».«i«...m*».»...» 

Tots!  Coat  (B4W  Reactors) 

IV.  Part  171  Worti-CE  ReKkxs: 
Plant  fVMfOriiwiLa. 

a.  2D/30  (46  percent  of  effort) „ 

t>.  ROSA  iV  and  Other  Foreign  Eiyerimants  (50%) . 
c.  Code  Uncertainty  (50%) 

Total  Part  171  Wodt-GE  Reactor*^ 

Cost  of  no«oiwh  Stall  =■  1.4  x  138.8  _- '. 

Pvogiam  Supporl _ «.,.,.,...,............„,»..,....,^....„.„ 


Total  Coat  (CE  Reactor^. 


V.  Part  171  Wortc—WeaUnghouaa  Radon: 


tL.2D/aOt»fanxi*<Atll1oin- 


b.  ROSA  IV  and  Other  Foreign  Experiments, 
a  Code  Uncertainty ._ 


Total  Part  171  Work— Weelinghousa  Reactors . 

Cost  of  Research  Staff  =  1.4  x  138.8 

Program  Support 


Total  Cost  (Weetlnghouse  Reactors) 

VL  Part  171  Woik-aeBaaaon: 

1.  Plant  fVnluiiiiaiiija   Dooelopmorit  of  Assessment  of  Codes....—.. 
2:  Reactor  Conhinmanl  Safety-Coda  Modoto  VaMaNoo  anA  /^natftla.. 
3.  Generic  and  UnreeoNed  Safely  Isiuss    nsactor  Sysism  Iseuea 

ToM  Part  171  Worti— GE  Reactors . 

tort  of  niisarch  Staff  -  .8  x  138.8 

l^ogram  Si^iporL......— ».«....».„»»..„»»....— .« 


$12,145 
7.379 


$19,524 

$21,334 

2.928 


$24,262 

$18,378 

tMU 


$83,189 


$128,975 


$416 
3.290 


$3,708 


$3,290 


tl.960 
220 
ISO 
229 
900 


ao 


.5 

.1 

0 

t.7 

1.S 


$527 
2.880 


$3,416 


$2469 


$1/120 
250 
585 


3.8 


.7 
.2 
.S 


$194 
1.856 


$2,049 


$1365 


$1,020 
280 
585 


1.4 


.7 
.2 


$194 
1.855 


Total  Cost  (GE  Reactors) . 


$2,049 


$111 
2.150 


$2,261 


$1356 


750 

1.150 

2S0 


1.4 


0 

M 
0 


$2,150 


Due  to  the  miilti-fecipieot  nature  of 
these  NRC  efforts:  the  need  to  collect 
fees  in  a  practicaUs  manner;  and  0MB 
Circular  A-2Si  User  Fees,  requirements 
for  advance  or  rimuHaneous  UUing;  Part 
171  user  fees  should  be  established  and 
assessed  based  tjpon  the  budget  for  that 


year.  This  wiU  allow  for  eqifitable  fees, 
established  and  collected  with  the 
minimum  resource  eiqienditure;  such 
expenditure  affects  Overhead  cost  which 
must  ultimately  be  recovered  firom  all 
American  taxpayers  or  firom  the 
organizations  regulated  by  the  NRC 


Section  171.21    Refunds. 

This  section  is  being  eliminated. 
Under  current  legislation,  at  least  45 
percent  should  be  coUected.  No  refunds 
will  be  provided,  although  the  fees  will 
be  calculated  in  such  a  manner  as  to  not 
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neatly  excM^  tha  45  percent  ''floor" 
imposed  by  t|^  lagislation. 

V.  EnvboMMfilal  taqptct:  Categorical 
Exchnion 

The  NRC  i  ts  determined  that  this 
proposed  raie  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22{cp).  Therefore,  neither  an 
environmennl  impact  statement  nor  an 
environmenlUl  assessment  has  been 
prepared  fori  this  proposed  rule. 

VI.  Pqwrwofli  Reduction  Act  Statement 

This  proptMed  rule  contains  no 
information  |:|!dlcction  requirements  and. 
therefore,  is  ktot  subject  to  the 
requirement!  of  the  Paperwork 
Reduction  AU  of  19B0  (44  U.S.a  3501  e/ 
seq.].  1 1 

VIL  Regulat^  Analysis  . 

Section  7601  of  COBRA  required  the 
NRC,  by  rul«.  to  establish  an  annual 
charge  for  regulatory  services  provided  ' 
to  its  appUcaats  and  licensees,  that 
when  added  (jo  other  amounts  collected, 
equaled  up  ta  33  percent  of  Commission 
costs  in  provining  those  services. 
Section  5601  i  •f  die  Omnibus  Budget 
ReconciliatkU  Act  of  1987  requires  that 
die  NRC.  forl0ie  fiscal  years  1988  and 
1989,  increa^  the  moneys  collected 
pursuant  to  «^ctioa  7001  and  other 
authority  to  QJt  least  45  percent  of  the 
Comnussionjs  costs.  In  order  to 
accomplish  Wis  statutory  requirement, 
the  NRC  is  pfbposing  to  revise  its  fee 
schedules  in Uo  CFR  Part  170  to  remove 
the  fee  ceiliiras  on  certain  categories,  to 
revise  its  prmessional  hourly  rate  to 
reflect  inflananaiy  and  other  increases 
since  FY  198^  to  revise  the  ceiling  of  33 
percent  contwned  in  10  CFR  Part  171  to 
a  target  of  Mf^ch  approximates  but  will 
be  at  least  4$  {percent,  and  to  include  the 
collection  of  Moneys  bom  the  High 
Level  Waste!  Fund  administered  by  die 
Department  nf  Energy. 

This  proposed  rule  revision  will  not 
have  signifioant  impacts  on  state  and 
local  governments  and  geographical 
regions;  on  health,  safety,  and  the 
environmenl|:lor.  create  substantial  costs 
to  Ucen8ees,|the  NRC  or  other  Federal 
agencies.  Thb  foregoing  discussion 
constitutes  tnb  regulatory  analysis  for 
this  proposed!  rule. 

vm.  Regulatory  Flexibility  CertificaUoo 

As  required  by  the  Regulatory 
Flexibility  Act  of  lOOa  5  U.S.C  60S{b). 
the  Commission  certifies  that  this  rule,  if 
adopted,  will  not  have  a  significant 
economic  imbact  upon  a  substantial 
number  of  sinall  entitle  The  proposed 
rule  affects  about  10,000  specific 
licenses  undjBT  10  CFR  Parts  30-35. 39. 
40.  50. 6a  61  70.  71.  and  72. 
Approximate  y  9  000  of  these  licensees 


could  be  considered  small  entides. 
particularly  in  the  area  of  materials 
licensiiig  under  Parts  30-35  and  39.  The 
annual  record  keeping  burden  imposed 
by  the  proposed  rule  will  not  be 
increased  for  these  licensees. 

Any  small  entity  subject  to  this 
regulation  which  determines  diat. 
because  of  its  size,  it  is  likely  to  bear  a 
disproportionate  adverse  economic 
impact  shoald  notify  the  Commission  of 
this  in  a  comment  that  indicates  the 
following: 

(a)  The  licensee's  size  and  how  the 
proposed  regulation  would  result  in  a 
significant  economic  burden  upn  the 
licensee  as  compared  to  the  economic 
burden  on  a  larger  licensee. 

(b)  How  the  proposed  regidaticms 
coidd  be  modified  to  take  into  account 
the  licensee's  differing  needs  or 
capabilities. 

(c)  The  benefits  that  would  accrue,  or 
the  detriments  that  would  be  avoided,  if 
the  proposed  i^egolations  were  modified 
as  suggested  by  the  licensee. 

(d)  How  the  proposed  regulation,  as 
modified,  would  more  closely  equalize 
the  impact  of  NRC  regulations  or  create 
more  equal  access  to.the  benefits  of 
Federal  programs  as  opposed  to 
providing  special  advantages  to  any 
individual  or  group. 

IX.  Backfit  Analysis 

The  NRC  has  determined  that  die 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule,  and 
therefore,  that  a  backfit  analysis  is  not 
required  for  this  proposed  rule,  because 
these  amendments  are  mandated  by  31 
U.S.C.  9701  and  section  7601, 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (Pub.  L  99- 
272, 100  Stat  146).  as  amended  by 
section  5601.  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  L.  100- 
203 Stat ). 

List  of  Subjects 

10  CFR  Part  170 

Byproduct  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty,  Source  material, 
Special  nuclear  material. 

10  CFR  Part  m. 

Annual  charges.  Nuclear  powerplants 
and  reactors.  Penalty. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
aumended.  and  5  U.S.C.  552  and  553. 
the  NRC  is  proposing  to  adopt  the 
following  amendments  to  10  CFR  Parts 
170  and  171. 


PART  t70-FEE8  FOR  FACf UT1E8 
AND  MATBVALS  UCENBES  AND 
OTNER  RRUILATORY  SERVICES 
UNDER  THE  ATOMIC  ENBKTT  ACT  OF 
1954,  AS  AMENDED 

1.  The  authority  citation  for  Part  170 
contfaiues  to  read  as  follows: 

AuUMiity:  31  U.S.C.  0701. 96  StaL  1051:  tec. 
301.  Pub.  L  aa-314,  aa  Stat  222  (42  U.&C 
2201W):  sec  201. 68  Stat  1242.  as  amended 
(42  U.Sil  5641). 

2  In  §  170.12.  paragraph  (b)  through  (g) 
are  revised  to  read  as  fbllows: 

$170.12   Payment  of  faoa. 

•        •       •       *       • 

(b)  License  fee*.  Fees  for  applications 
for  permits  and  licenses  that  are  subject 
to  fees  based  on  the  full  cost  of  the 
reviews  are  payable  upon  notification 
by  the  Commission.  Each  aiqiUcant  will 
be  billed  at  six-month  intervals  for  all 
accumulated  costs  for  each  application 
the  applicant  has  on  file  for  review  by 
the  Coiaimission  until  the  review  in 
completed.  Each  bill  will  identify  the 
applications  and  costs  related  to  each. 
Fees  for  applications  for  materials 
licenses  not  Subject  to  full  cost  must 
accompany  the  application  when  it  is 
filed. 

(c)  Amendment  fees  and  other 
required  appmvah.  Fees  for 
applications  for  license  amendments, 
other  required  approvals  and  requests 
for  dismantling,  decommissioning  and 
termination  of  licensed  activities  that 
are  subject  to  full  cost  are  payable  upon 
notification  by  the  Commission.  Each 
applicant  will  be  billed  at  six-month 
intervals  for  all  accumulated  costs  for 
each  application  the  applicant  has  on 
file  for  review  by  the  Commission,  until 
the  review  is  completed.  Each  bill  will 
identify  the  applications  and  costs 
related  to  each.  Amendment  fees  for 
materials  licenses  and  approvals  not 
subject  to  full  cost  reviews  must 
accompaiiy  Hie  application  when  it  is 
filed. 

(d)  Renewal  fees.  Pees  for 
applications  for  renewals  that  are 
subject  to  full  cost  of  the  review  are 
payable  upon  notification  by  the 
Commission.  Each  applicant  will  be 
billed  at  six-month  intervals  for  all 
accumulated  costs  on  each  application 
that  the  applicant  has  on  file  for  review 
by  the  Commission  unitl  the  review  is 
completed.  Each  bill  will  identify  the 
apiriications  and  the  costs  related  to 
each.  Renewal  fees  for  materials 
licenses  and  approvals  not  subject  to 
full  cost  reviews  must  accompany  the 
application  when  it  is  filed. 

(e)  Approval  fees.  (1)  Applications  for 
transportation  casks,  packages,  and 


BEST  COPY  AVAILABLE 


Fed«ral  Regtotet  /  Vol.  53.  No.  123  /  Monday.  June  27.  1968  /  Proposed  Rules 


shipping  container  approvals,  spent  fiiel 
storage  facility  design  approvals,  and 
constnictioB  approvals  lor  phitonium 
fuel  processing  and  fabrication  plants 
must  be  accompanied  by  an  application  < 
fee  of  $150. 

(2)  There  is  no  application  fee  foil 
standardized  design  approvals.  The 
review  fees  for  facility  reference 
standardized  design  approvals  and 
certiHcations  will  be  paid  by  the  holder 
of  the  design  approval  or  certification  in 
five  (5)  instalbnents  based  on  payment 
of  20  percent  of  the  application  and 
approval/certification  fee  (see  footnote 
4  S  170.21)  as  each  of  the  first  five  units 
of  the  approved/certified  design  is 
referenced  in  an  application(s]  filed  by  a 
utility  or  utilities.  If  the  de8ign(s)  is  not 
referenced  or  if  all  costs  are  not 
recovered  within  5  years  after  the 
preliminary  design  approval  (PDA)  or 
the  final  design  approval  (FDA),  the 
vendor  applicant  will  pay  the  costs,  or 
remainder  of  those  costs,  at  that  time. 
The  5-year  period  is  extended  to  IQ 
years  fit)m  the  date  of  the  design    [ 
certification.  ' 

(3)  Fees  for  other  applications  that  are 
subject  to  full  cost  reviews  are  payable 
upon  notification  by  the  Commission. 
Each  subject  applicant  will  be  billed  at 
six-month  intervals  until  the  review  is 
completed.  Each  bill  will  identify  the 
applications  and  the  costs  related  to 
each.  Fees  for  applications  for  materials 
approvals  that  are  not  subject  to  full 
cost  must  accompany  the  application 
when  it  is  filed. 

{{)  Special  project  fees.  Fees  tor  : 
applications  for  special  projects  such  as 
topical  reports,  are  based  on  full  cost  of 
the  reviews  and  are  payable  upon 
notification  by  the  Commission.  Each 
applicant  will  be  billed  at  six-month 
intervals  until  the  review  is  completed. 
Each  bill  will  identify  the  applications 
and  the  costs  related  to  eadi. 

(g)  Inspection  fees.  Fees  for  all  routine 
and  non-routine  inspections  will  be 
assessed  on  a  per  inspection  basis,  and 
will  be  billed  quarterly.  Infection  fees 
are  payable  upon  notification  by  ^e 
Commission.  Inspection  costs  include 
preparation  time,  time  on  site  and 
documentation  time  and  any  associated 
contractual  services  costs  but  exclude 
the  time  invofved  in  the  processing  and 
issuance  of  a  notice  of  violation  or  civil 
penalfy. 

3.  Section  170JX)  is  revised  to  read  as 
follows: 


S  17020 
stafMiow. 


Average  eo«t  per  profMsional 


Fees  for  permits,  licenses, 
amendments,  renewals,  special  projects 
Part  55  requalification  and  replacement 


examinations  and  tests,  other  required 
approvals  and  inspections  under 
§§170.21.  ITaai  and  170.32  will  be 
calculated  based  upon  the  full  costs  for 
the  review  using  a  professional  staff  rate 
per  hour  equivalent  to  the  sum  of  the 
average  cost  to  the  agency  for  a 
professional  staff  member,  including 
salary  and  benefits,  administrative 
support  and  travel.  The  professional 
staff  rate  will  be  revised  on  a  fiscal  year 
basis  vsing  the  most  current  fiscal  data 
available  and  the  revised  hourly  rate 
will  be  pulished  in  the  Federal  Register 
for  each  fiscal  year.  The  professional 
staff  rate  for  the  NRC  for  FY  88  is  $80 
per  hour. 

4.  Section  170.21  is  revised  to  read  as 
follows: 

9170.21    Schedule  of  !•••  for  production 
and  utWzatlon  fMWttos,  revtow  of  standard 


prelects,  and  hwpectton*. 

Applicants  for  construction  permits, 
manufacturing  licenses,  operating 
licenses,  approvals  of  facilify  standard 
reference  designs,  requalification  and' 
replacement  examinations  for  reactor 
operators,  and  special  projects  and 
holders  of  construction  permits,  licenses, 
and  other  approvals  shall  pay  fees  for 
the  following  categories  of  services. 

Schedule  of  Facility  Fees 

(See  footnotes  at  end  of  iat>le] 


Facility  categories  and  types  of  fees 


Fees' 


A  Nuclear  Pcmer  Reacton 


Applicatioo  »or  Construction  Pennit 

Construction  Permtt,  Operating  License ... 

Amendment  Renewnl.  Dismanlling-De- 
oommissioning  and  Termination.  Other 
Approvals „ 

Inspections* _ 


$125,000 


(•) 


Bl  Standml  f^lennce  Design  Rammi* 


Pft/kamui     Design    Approvals.     Final 

Design  Approvals,  Certification 

AmsndmenL  Renewal,  Other  Approvals .. 


a  Teat  Facmfy/Reaeanh  Reador/Crmcal  Facmy 


Application  tor  Conatnidion  Permit 

Constniclion  Permit.  Operating  License... 

Amendment,  Renewal,  Dismantling.  Ds- 
commisaioning  and  Tennination,  Other 
Approvals 

Inspection* : ^„ 


O.  Manufacturing  Licenae 


Appfcation „ J  S12$.000 

Preliminary     Design     ApprovaL     fint 

Design  Approval „ 

Amsndment,  Renewal,  Other  Approvals .. 
Inspediorw* 


(•) 
(•) 


£  Itanium  Enrichment  Plant 


Appfcalion  tor  Construction  Permit 

Conemidtor)  ParmIL  Operating  License.. 
Amendment  Renewal,  Other  Approvals . 


Schedule  of  Faouty  Fees— Continued 

[See  footnotes  at  and  of  table] 


tl2S,000 


Facility  categories  and  types  of  fees 

Fees'  » 

Inspections  •     ._... _.. _.._.__.._„.. „ 

(•) 

F.  Advanced  Reacton 

Aftpllcatan  for  Construction  Permit 

Construdon  Perm*.  Operating  License ..... 

lr»8pdctions  * 

SI  25,000 
(*) 
<•) 

aOlharJ'mdUclionandUaiialionFaciKly 

Application  for  Construction  Pennll _ 

Constmction  Perniit  Operating  License..;. 
Amendmertt  Renewal,  Other  Approvals ... 
Inspections  * .      ._ 

St25.000 
<•) 

(») 

ClosedOown 

Inspections* . 

(») 

1.  Part  55  R»riema 

Requatificatian  and  Replacement  Exami- 
nations for  Reactor  Operators 

n 

J.  Sfieeial  f^ofecla 

Approvals .. 

(•) 

■  Fees  wiN  not  tM  ctwged  lor  orders  issued  by 
the  Commission  pursuant  to  f  2.204  of  this  cftapter 
nor  for  amendments  resulting  specifically  from  such 
Commission  orders.  Fees  witTbe  charged  for  approv- 
als issued  pursuant  to  a  apeciHc  exenx>lion  provision 
of  the  Commission's  regulations  under  Title  10  of 
the  Code  of  Federal  ReguMiona  (e.g..  H  50.12. 
73.5).  and  any  other  such  sections  now  or  hereafter 
in  effect  regardleas  of  whether  the  approval  is  in  the 
form  of  a  license  amendment  letter  of  approval, 
safety  evaluation  rspqrt  or  other  form.  Fees  for 
licenses  in  this  schedule  that  are  initiaify  issued  for 
less  than  fuH  power  are  based  on  review  through  the 
issuance  of  a  ful  power  Hcenee  (generally  fun  power 
is  considered  100%  of  the  faciM/s  fu>  rated  power). 
Thus,  if  a  toanaee  received  a  low  power  license  oir  a 
temporary  Ncenee  tor  less  than  ful  power  and  sub- 
sequently receivee  tol  power  authority  (by  «ray  of 
Ncenae  amendnwnt  or  otherwise),  the  total  costs  for 
the  Ncanse  will  be  determined  through  that  parted 
when  authority  is  granted  tor  to!  power  operattoa  M 
a. situation  arises  in  which  the  Commission  deter- 
mines that  full  operating  power  tor  a  particular  lacfll- 
ty  should  be  less  than  100%  of  to>  rated  power,  the 
total  costs  for  the  license  wM  be  at  that  dedded 
lower  operating  power  level  and  not  at  the  100% 
capacity. 

■AN  charges  wM  be  based  on  expenditures  for 
professional  stiM  lime  and  appropriato  contractual 
support  .services.  However,  in  no  event  wHI  the 
charges  be  less  than  $150.  For  those  applications 
currently  on  Me,  the  professional  staf  hours  expend- 
ed tor  the  review  of  the  appllcalion  up  to  the 
effective  date  of  Ihie  njto  wWbe  detomwied  at  the 
professional  rales  estaUWied  tor  the  June  20, 1964 
nile.  For  Ihoee  apcHcatione  cunenOy  on  He  tor 
which  review  costs  have  reached  an  MpllcaUe  fee 
ceiNna  esiablshed  by  the  June  20.  lM4ruie.  but 
are  still  pending  cctnpletion  of  the  revlaw.  the  costs 
incurred  after  ttie  oeling  was  reached  up  to  the 
effective  deto  of  this  ruto  w«  not  be  bWed  to  the 
appKcanl  Any  profeeatonel  hours  aioended  on  or 
irfter  the  eflecttve  data  olMs  nito  wibe assessed 
at  me  rato  established  by  1 170.20.  TNe  rato  win  be 
reviewed  and  adiusled  annuaay  as  nscsssary  to  take 
into  oonsldetalion  incraaied  or  dacfaased  costs  to 
the  Oommlsstoa  The  lato  tor  each  liacal  year  w«  be 
puMishsd  in  the  Feoerm.  Reqwter  In  the  event  a 
review  covers  a  oomblnaiion  of  lloanalng  actians  in  a 
cne-stsp  fcenaing  process  such  as  a  combined 
construcUcn  permit  and  operating  loenae  review 
(Interim,  tomporaiy.  or  other),  the  teas  charged  w« 
be  the  total  of  the  costs  tor  the  Icensing  adton. 

*lnspectione  covered  by  INs  scheduto  we  both 
routine  and  nonrouSne  safely  and  safeguards  In- 


$125,000 
(•) 
(») 
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tens  that  I 
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Toltecti 
design  api 
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years  from  I 
referertced  i 
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al  or  oertificatali 
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oertMcation, 
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referenced.  In  I 
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IMder  ol  llwi 
the  remaindar  I 
bytwNRa 
FDA's  and  i 
wiltbebiHedi 
*FuUcost 


ar  ortfaps.  and  the 
the  Icenaa.  fkuwouttna  Inspec- 
hom  tNnHwrty  ^togimn  aM  not 

jiha  laMiaw  costs  lor  a  prabninaiy 
"  arMl  final  design  approval 
"   \  tor  a  paitod  «( fi«>a 
.  except  that,  if  the  design  is 
pariodl  20  percent  ol  the  total 
idW  holder  of  design  MMOv- 
I ratoranoe it mamunU  the 
w  tna  tfsaign  is  taitlfiad,  the 
mdad  to  to  years  from  the 
same  prtiviao  that  20  percent 
»sMa  each  liiaa  Iha  daaign  is 
event  the  lul  costs  ara  not  recov- 
tha  imfcsMe  dtfarral  period,  the 
spprovil  or  certificato  must  pay 
'  ooato  not  pfSMoaaly  recovered 
Bliofla  tor  awiendwanto  to  l>OA's, 
t  are  subiect  to  Ml  coets  anc 
I  complstion  of  the  roMew. 


stobvl 
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5.  Section  [XmiSli 
follows:  "T: 

MidflBMrr 


I  levised  to  read  as 


Applicant^  for  material  licenses  and 
other  regulan  »iy  senrices  and  holders  of 
materials  liqevues  shall  pay  fees  for  the 
following  ci^taories  of  services. 

s6iEbut£  CM  Fees  tor  Materials  Li- 
censes jn^D  Other  Regulatory 
Services  >  I 

(SeeffMnotos  at  end  of  tabtal 


Category  of  mMenals  Ccenses  and 
typ^oftoe' 


possession  and  use 

or  more  of  piutoni' 

form   or  350 

of  contatned  \t- 

torm  or  200 

of  U-233  in  urv 

Indudes  appC- 

ite  icenaes  and 


fedamaHon,  or 
'  rstoorsHm  activitias  as  wt0 
as  Icense^  authorizing  posses- 

■     M 


snnomy:   i  { 

Appucatjoojf  ■■■■„■.■■■■■■■■■■■■■■.■■..■■■■■■ 

I.  LIcsnaas  toi  receipt  and  storage 
apOTR   futl|  jsloraoo   intlallrtion 


B. 


8p0nR   fusi  jftor^QO   insMlslion 

nsFa>:    'i 

App«cati0O44....... — _ 

Ucanae.  Rartewal.  Amendment 

C.  Licenses  fiiii  possession  and  use 
Of 


vices  used 
ingsysMMM 

ApptcatJonl  |New>.8ceny, 


^iimffieo  m  oe* 
In  Muatriaf  meesur- 


Fee> 


$160 
I^Cost 


$150 
Fur  Cost 


$230 
$120 

$eo 


SCHBXMJE  OP  FBES  FOR  MAT8«AL8  U- 
.    CENSES     AND     OTHER     REGULATORY 

Services— Continued 

[See  tootootoe  at  and  ol  tabto] 


Category  ot  wfriUs  liceiisea  and 

Fee* 

lypeolfeei 

D.  Al  other  spectai  nudaar  material 

licensee  except  licensee  author- 

izing speonl  rwdeer  materia  in 

unseeieo   mia  m  oomamaaon 

that  iwould  coneMuto  a  oiOcil 

quantity,  as  daHnad  in  f  150.11 

of  this  chapter,  for  which  the  »- 

cenaea  shall  pay  Iha  same  we 

as  Ihat  for  Calagory  1A: 

$350 
S3S0 

Psnswal 

$120 

2.  Source  maieriet  * 

A  Lieawees  tor  poeeession  and  uy 

of  aoma  matorial  in  rscovsry 

operaKone  such  as  miNr^  in  aito 

lasching.  heep^eaching.  isAnlng 

uranium  raB  cioacawliaiai  to  u«t 

..    • 

nium   haMMimM^   oca  buying 

stations,  ton  sadaviga  tacMliea 

and  in  precaaeing  of  oras  con- 

taining aoiioa  maisiiBl  tor  eHlrao- 

lion  ol  iwaito  (Nhar  than  tvanium 

or  thorium,  tocMtog  fc  swans  au- 

thorizing toe  poBiiiiloii  Of  by^ 

product  vwato  matodai  (toMng) 

from  seuce  matoiiai  leoovery 

operationB,  tnl  Hcaaaas  aMhor- 

^ 

lion  or  isatoiatoii  actMlpa  as 

W6li  8S  HOWW  flMnonBnQ  tfw 

possession  and  iwaWanamu  of 

a  fadHty  in  a  standby  mode: 

Applicatlan „. 

$150 

Full  Cost 

a  Licenses  tor  poeeesston  and  uae 

except    aa    provided    fbr    in 

9  l70.11(a)W: 

AppkcaKorf-New  fc^naa 

$80 

Renewal.. 

SBO 

Amef^dmani -..« 

$60 

C.   AN  other  source  malertei  R- 

censes: 

Application— New  icense~.    ~. 

$350 

Ranewal 

$230 

Amenctoierit „ 

$120 

3.  Byproduct  material: 

A  Licenses  of  broad  acopa  lor 

poasession  and  uae  of  byproduct 

material  issued  pyrauant  to  Parto 

30  and  33  of  IMS  chi^lsr  tor 

Items  comainno  byproduct  mate- 

rial for  commercial  dh^tiilM^ion  to 

licensees: 

AppNcalion— New  Koense 

$1,200 

Ronawai-. -_ 

$700 

Amendment i"    . 

$120 

B.  Otoer  Icenaes  for  potsessiow 

and  use  of  byproduct  material 

issued  pursuanl.to  RMt  30  of  IMa 

diapter  lor  prooessirtg  or  mani^> 

lecturing  of  iama  containing  by- 

product malarial  lor  ooiMneicial 

distribution  to  Hcensses: 

Applicatian-'-New  aoenee_ 

$480 

Renewal _..._ 

$480 

AinflndRMnt — .«...»»»... — ................. 

$120 

Schedule  of  Fees  for  Materials  Li- 
censes AND  Other  Regulatory 
Services— Continued 


Fee» 

typeoflee' 

C.   Licenses  issued  pursuant  to 

$532.72.  36.73.  and/or  32.74  of 

Part  32  of  Ma  chapter  auMnrtz- 

mg  the  prooaaairig  or  manufac- 

ture and  dMnbuHon  of  radtophar- 

maceuticels,  gsnsrators.  reagent 

kits  and/or  sooroas  and  dsvioes 

$1400 

$1,400 

$230 

pursuant  to  »  32.72.  32.73.  ««!/ 

or  32.74  of  Part  32  Of  INs  chap- 

ter authorizing  distribution  of  ra- 

fQogonC  Mts  ond'or  soutdos  Of 

of  byproducl-matariafc 

AjJpHCADOn-  NOW  NCOnSe « 

$700 

riOnwWB. »....»...».. 

$700 

$120 

E  Licenses  tor  poasession  and  use 

of  byproduct  material  in  seeled 

sources  for  irradtoten  of  materi- 

als in  which  the  source  is  not 

removed*  from  its  s»M)d  (seH- 

shielded  units): 

AppHcatiorv-New  (cense-.     — 

$230 

HOnoWH ..  ....>...•»..«....»•.»•• 

$170 

Jtj|innj^||ip| 

$120 

F  Uooneas  for  possession  and  uae 

of  toea  than  10.000  curies  of  by- 

product    malarial     in     sealed 

sources  lor  irradtakon  of  materi- 

als in  wtwh  the  source  is  ex- 

posed for  irradialion  purpoaea: 

Application — NawNowiaa 

sseo 

$350 

Amer¥lrnont»..— ...—.»-....-.»-. 

$230 

G.  Licensea  tor  paaasision  and 

use  of  10.000  curiae  or  mora  of 

byproduct    matorial    in    aaalad 

sources  for  inadlattoa  of  malert- 

als  in  wMch  Sw  source  Is  en- 

posed  tor  iiradietian  parposea: 

$2,300 

Q^a,^^^^ 

$830 

$230 

H.   Ucenses  issued  puiauani  to 

Subpart  A  of  Pwt  32  of  thia 

chsptor  k>  dMribulo  Moms  coo- 

taining  byproduct  matorial  that 

reqbire  device  fswtow  to  persons 

exempt  from  Ihe  loensing  re- 

Quvemento  of  Part  SO  of  ttiia 

chapter,  except  specMic  licenses 

sMionzing  reownouion  or  R0fns 

that  hOMO  been  oulhOfiBed  for 

(tetribuOon  lo  ^poraone  Mompt 

froM  the  ioeneino  voQiArofnonts 

of  Pert  30  of  Me  chapter     ' 

$580 

Honewei  •»••«.».... 

$230 

AvnenOfftent »»..».......»« 

$120 
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Schedule  of  Fees  for  Materials  Li- 
censes AND  Other  Regulatory 
Services— Continued 

[See  footnotes  at  and  of  table] 


Category  o(  materials  licenses  and 
type  of  lee  > 


I.  Licenses  issued  pursuant  to  Sub- 
part A  o(  Part  32  of  ttiis  chaptu 
to  distribute  items  containing  by- 
product material  or  quantities  of 
byproduct  material  ttiat  do  not 
require  device  evaluation  to  per- 
sons exempt  from  the  Koeneing 
requirements  of  Part  30  of  INa 
chapter,  except  for  sp<>crtic  li- 
censes autf>orizir)g  redistribution 
of  items  that  have  been  author- 
ized for  distribution  to  persons 
exempt  from  the  Kcensiirtg  re- 
quirements of  Part  30  of  this 
chapter 

Application— New'  license 

Renewal 

Amendmerrt 

J.  Licenses  issued  pursuant  to  Sub- 
part B  ol  Part  32  of  this  chapter 
to  distribute  Items  containing  by- 
product material  that  require 
sealed  source  and/or  device 
review  to  persons  generally  N- 
cenaed  under  Part  3t  of  this 
chapter,  except  specific  Kcenees 
authorizing  redistribution  of  item* 
that  have  been  authorized  for 
dstribution  to  persons  generally 
under  Part  31  of  this 


Fee* 


Application— New  kcanse 

Renewal 

Amendment.....; , _.....;.. 

K.  Licensea  issued  pursuant  to 
Subpart  B  of  Part  32  of  this 
chapter  to  dMribute  items  con- 
taining byproduct  material  or 
quantities  ol  byproduct  maieriat; 
that  do  not  require  sealed  source 
and/or  device  review  to  persons 
generally  icensed  under  Part  31 
of  this  chapter,  except  for  specif- 
ic licenses  authorizing  redstribu- 
lion  of  items  that  have  been  au- 
thorized for  distribution  to  per- 
sons generaly  licensed  under 
Part  31  of  this  chapter 

Applicalioo-New  license... _.. 

Renewal 


$290 
$230 
S60 


Schedule  of  Fees  for  Materials  Li- 
censes AND  Other  Regulatory 
Services— Continued 

[See  footnotes  at  end  of  tablel 


Category  o(  materials  licensea  and 
type  of  fee  > 


Renewal.. 


O.  Licensea  for  powaiiion  and 

use  of  byproduct  material  iaaued 
pursuant  to  Part  34  o(  Ihia  chap- 
ter for  industrial  radiography  op- 
erational 

Appictfioo— New  license 

Renewal- _ „„ _ 


AmerMJment..™„.„„„„,.„,„„„...^„„ 
L  Licenses  of  broad  scope  tar  pos- 
aesaion  and  use  of  byproduct 
material  Issued  pursuant  to  Parts 
30  and  33  of  this  chapter  for 
research  and  developnaent  that 
do  not  auttHxize  commerdat  dis- 
tribution: 

Application— New  Kcense 

Renewal _ 

Amendment........ «....,« „„., 

M.  Other  licenses  for  poeseittion 
and  use  of  byproduct  malarial 
issued  pursuant  to  Part  30  of  thia 
cfuipler  lor  research  and  devel- 
opmeni  that  do  not  authorize 
commercial  diatribulion: 

Applicalion— New  Hcenae „. 

Renewal s 


Amendntenl 
N.  Licenaes  thai  authorize  ser^ 
for  other  Kceneees,  except  for 
leak  lasting  and  waste  disposal 
piduip  services: 
Applicatior>-New  licenae.._ _.... 


$1,200 

$700 

S2d0 


$290 

$230- 

$60 


P.  All  other  specific  byproduct  ma- 
terial Kcensea.  except  Ihoae  In 
Categories  4A  through  9D: 

AppCcaliofv-New  Kcanse- 

Renewal 

Amendment ««...„.......„.... 

4.  Waste  disposal:  * 

A.  Licenses  specifically  authorizing 
the  receipt  of  waste  byproduct 
material,  source  material,  or  spe- 
cial nuclear  material  from  other 
persons  for  the  purpose  of  com- 
mercial disposal  by  land  burial  by 
the  licensee;  or  ioansaa  authoriz- 
ing contingency  ttorage  of  bw 
level  radioactiva  waste  at  me  sito 
of  nuclear  power  reactors;  or  K- 
censes  for  treatment  or  dtaposal 
by  incineration,  padcaging  of  resi- 
dues resuHing  from  incineration 
and  transfer  of  packages  to  an- 
other person  authorized  to  re- 
ceive or  dtopose  of  waste  materi- 
al: 

Application _ 

License,  renewal,  amendment 

B.  Ucenses  specillcaHy  authoroing 
the  receipt  of  waste  byproduct 
material,  source  material,  or  spe- 
cial nudear  material  from  other 
persons  for  the  purpoee  of  pack- 
aging or  repackaging  the  materi- 
al. The  Kcensee  will  dispose  of 
the  malarial  by  transfer  to  arv 
other  person  authorized  to  re- 
ceive or  dispose  of  the  material: 
AppKcalion— New  Ncenae 


$1,200 

$700 

$120 


$?00 
$460 
$120 


$930 


C.  Licenaas  specifically  authoreing 
the  reoeipl  of  prapadtaged  waste 
byproduct  material,  aource  mato- 
fiaL  or  special  nudew  material 
from  other  persons.  The  Kcensee 
will  dtopoee  of  the  material  by 
transfer  to  another  person  au- 
thorized to  receive  or  dtopoae  of 


AppRcatton— New  Hcenae.. 
Renewal . 


S.  wen  logging:  * 

A.  Licenses  apedlicaily  authorizing 
uae  «f  byproduct  material,  aouK* 
material,  and/or  special  nudaw 
material  tor  wai  logging,  we*  sur- 
veys, and  tracer  studtes.  .other 
than  field  ftoodhg  kacar  aludiea: 

AppKcalion— New  Kcense 

Renewal ««..., 

Amendment - „ 

B.  Liceneea  spedficaNy  authorizing 
uae  of  byproduct  material  for 
fieW  floodbig  tracer  studies: 
Applteatton 


Fee* 


S890 
$120 


$700 
$700 
$230 


$230 
$120 
S60 


$150 
Fun  Cost 


$1,400 
$830 

$350 


$930 

$460 
$120 


$700 
$700 
S170 


$150 


Schedule  of  Fees  for  Materials  Li- 
censes AND  Other  Regulatory 
Services— Continued 

[See  footnolea  at  end  of  table] 


Category  of  matariala  Kcenses  and 

Fee* 

typeoftae' 

Fun  Coat 

6.  Nudear  laundriea: 

lion  and  ItMjndry  of  items  con- 

1 

taminated  with  byproduct  matari- 

al.  aource  material,  or  special  nu- 

dear material: 

$700 

Renewal. — , , 

$700 

$170 

7.  Human  use  of  byproducL  source. 

or  special  nuclear  material: 

A.   Lk»nses  issued  purauani  to 

Parts  30.  35.  40,  and  70  of  Ihto 

chapter  for  human  use  of  by- 

product material,  source  material. 

or   special   nuclear   material   in 

sealed  sourees  contained  in  tele- 

therapy devices: 

AppKcation— New  Kcenaa.; 

$680 

Renewal 

$350 

Amendment _„.; ....;. 

$230 

B.  Ucenses  of  broad  scope  Issued 

:  to  medk»l  Instllutione  or  two  or 

more    physidana    pursuant    to 

Parts  30,  33,  35,  40  and  70  of 

this  chapter  authotizirm  raaaarch 

and      developmenL      Indudng 

human  uae  of  byproduct  mMaiiai. 

except   Kcenaas   for  bypibduci 

material,  source  material,  or  spe- 

cial nudear  matariai  in  aaaiad 

aouroaa  contained  in  tetetharapy 

devioea: 

Afwilk-alkvi .   Nnm  lk-Miaa 

$1,200 
$700 

AmerniwMini  ..   ,. 

$120 

C.  Other  Kcenaea  Iaaued  pursuant 

to  Parts  30.  35.  40.  and  70  of 

Ihia  chapter  for  human  uaa  of 

byproduct  material,  aouroe  mala^ 

rial,  and/or  spadal  nuclaar  mate- 

rial, except  Kcenaea  for  byprod- 

uct material,  source  materiaL  or 

special  nudear  malarial  in  aaatod 

aourcoa  contained  in  tolotherapy 

davicea: 

$600 

Renewal. 

$500 

Afitendmenl.- -.»..—..—,..—... 

$120 

A.  Ubansea  «dr  0oaa«aaion  ihd  uaa 

of   byproduct   matertal.   Mirea 

malarial,  or  special  nudear  maia- 

itel  for  dvN  datenaa  adMlies: 

AppNcaifon— New  loanaa 

$290 

$230 

Amendment 

$60 

9.  Oevtoe.  product  or  seated  aouroe 

sately  evakialfon: 

A.  Safety  ovakialion  of  daviooe  or 

producte    containing    byproduct 

malarial,  aouroe  material,  or  ape 

dal  nudear  material,  aonapt  re- 

actor foel  devtosai  fof  commer- 

del  dIsMbulloA: 

Appfcatldri    tictt  devto«...u .. 

$1,600 

Amendmem— -eaeh  device ™.- 

$580 

B.  Safely  evaluation  of  davioea  or 

producte    oontaMng    byproduct 

material,  source  materia  or  apa- 

dal  nudear  material  manulao- 

•urea   w\   accoroance   witn   vw 

unique  specifications  of.  and  for 

1.  Special 
A.  Lia 
350 

m  I 
dac< 
Kcer 

B.  Uo 
'       insti 

CUci 

mdi 

D.  AN 
mail 
in{ 
full( 
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Schedule  o^i  Fees  for  Materials  Li- 
censes Awo  Other  Regulatory 
SERViCEis->Continued 

CSee  lootnoles  at  end  o(  table] 


Categotyol 


(n^t^rialsl 
typj»<»ae 


licenses  and 


use  by  a  sir^  applicant,  except 
reactor  fuel  Mvices: 

ApplicattorH-#acb  device 

Arnendment-^each  device 

C.  Safety  e««ualion  of  sealed 
sources  cf^taining  byproduct 
material,  mxtitx  material,  or  spe- 
cial nudearjlulerial,  except  re- 
actor fuel,  »  commercial  distn- 

AppReailon-Uach  souroa^J: :, 

Amandraen^-feach  source . 

O.  Safely  e^^lualion  c»  sealed 
SQUces    offtaining    byproduct 


material,  aoitbe  m^ertal,  or  spe- 


manufac- 

irdance   with   the 

of.  and  for 


•  applicant  except 
leactorfuat: 

Application- 4acl«  source.. 
Amendmentl  loach  source.. 

I  of  radioactive  ma- 
casks,  peckages, 
and  aMppin(|  Containers: 
Application.. 

Amendmervt .  .. 
Part  71  quality  as- 


1 1.  Review  of  siMdardized  spent  fuel 
fadBties:* 

Appicabon. 

Approv*. 
l2;SpaeW 

Appfcation.. 

ApiMOval 


350  gram 

in 


Fee* 


$800 

$290 


$350 
$1«J 


SI  75 

seo 


SI  so 

FuNCost' 


$160 

FuMCoat' 

FniOoai* 


$t» 
F«»Coal 

$150 
Fur  Com 


■  TyptB  at  Mm*— Separate  dwrges  as  shown  in 
the  schedule  wW  be  assessed  for  applications  tar 

new  acenses  and  approvals,  iasuanoe  of  new  %■ 
oenaw  and  approvals,  and  amendment  and  renew- 
als to  eidsting  loanaas  and  approvals.  The  following 
guideHnes  apply  to  these  changes: 
(a)  AfiptctHoo  <ww  Appfcatlona  lor  new  matert- 
Hcenses  and  approvals  or  those  appKcaUons  filed 


als 


«)  support  q(  aipirsd  loenaaa  and  approvals  must  be 
acoompaniad  by  the  pryaoribad  applicalion  fee  for 
each  cclagory.  aaoapt  »wt  appfcationa  for  loenses 

covering  more  than  one  lea  category  of  teecial 
nuclear  material  or  aource  material  must  be  accom- 
panied by  the  prescrtMd  applcalion  lee  for  the 
highest  fee  calagory. 

(b)  LKwwg/apfKwal  Ams— Fpr  new  ioenses  and 
approvals  issued  in  fee  Categories  1A  and  IB,  2A, 
4^  5B,  10A.  It  and  1^  the  recipient  shrt  pay  the 
loaaaa  or  apprmal  faa  as  detormined  by  the  Com- 
migston  in  aooordanca  wWh  1 170.12  (b).  (^  and  (9. 

(c)  fianmimlhM   Appfcatlons  for  renewal  of  ma- 


by  the 
except 


ioanaes  and  approvals  must  be  accompanied 
praacrtod  ranew«l  fee  lor  each  qalagory. 
giat  appttaHoiia  tor  rsoewH  of  Bcanaaa  and 
approvals  in  fee  Catogorie*  1A andlB,  2A.  4A.  SB, 
10A,  and  ll.muai  be  aooofflpaniad  by  an  appicalion 
lee  of  $160.  wWi  iha  balanoa  due  upon  noSfcaSon 
by  the  Comnoission  In  accordance  with  the  proce- 
dures specHM  in  }  170.t2(d). 

(d)  Amendment  (tee  Applications  for  amend- 
ments must  be  accompanied  by  the  pretcribed 
amendment  leea.  An  applicalion  for  an  amendment 
to  a  license  or  approval  ctaaaMed  in  more  than  one 
categgty  reu  ' 
amendment 

amendment  w  i  y  »,«  ^«i«ifMifi«in  ■«  ^#i#m.v 
two  or  mora  lee  catogoifca  In  which  caai 
amendment  lea  lor  Via  Ngbaat  fee  category  would 
apply,  except  that  appllcallona  lor  amendmem  of 
Kcenses  In  lee  Catogiarisa  1A  and  18,  .2A.  4A.  SB, 
10A.  11,  and  12  muai  be  aooompanied  by  an  appt- 
CBtion  fee  of  $160  with  ftie  balance  due  upon 
notification  by  the  Commission  in  accordance  with 
i  ^70^^ifs^. 


An  app»catlon  lor  amendment  to  a  maferials  t- 
cenae  or  approval  *mi  wouU  plaee  the  ficenee  or 
approvit  in  a  higher  lea  category  or  add  a  new  fee 
caiegoiy  must  Be  accompanM  by  the  prescribed 
appReaaon  fo»  tor  the  new  category. 
.  AppMcaBoris  to  terminate  Kcenees  authorizing 
am«ll  materials  programs,  when  no  dismantling  or 
decontamlnaiiQn  procedures  ie  required,  shaN  not  be. 
kui^ecttofees, 

An  application  for  amendment  to  a  license  or 
approval  thM  wOUW  reduce  the  acope  of  a  licens- 
ees program  to  a  lower  lee  category  must  be 


accompanied  by  Ihe  prescribed  amendnteni  fee  for 
the  lower  lee  category. 

*Feee  wil.not  be  charged  for  orders  issued  by 
the  Commission  pursuant  to  12.204  of  Part  2  nor  for 
amendmenta  resulting  specmcaRy  from  such  Com- 
mission orders.  However,  lees  wIR  be  charged  for 
approvais  issued  pursuant  to  »  specific  exemption 
provision  of  9»  Commission's  reguiationa  under  Title 
10  of  the  Code  of  Federri  Reguiationa  (e.g., 
1(30.11,  40.14.  70.14,  73.5.  wid  any  other  such 
sections  now  or  hereafter  in  effect)  reganHess  of 
whether  the  approval  ia  In  the  lonn  of  a  license 
amendnwnt.  tetter  of  approval,  safety  evaluation 
report,  or  other  lonn.  In  fHtdWon  to  the  fee  shown, 
an  applicant  may  be  asaeeaed  an  additional  fee  lor 
sealed  source  and  device  evaluations  as  shown  in 
Categories  9A  through  ea 

■  FuR  coal  fees  wiRlta  determined  based  on  the 
professionaf  aiall.Uima  and  apprapriato  contoKtuai 
support  aenrioea  aanandad  Iqr  ivviiiw  of  lh»  applica- 
tion. f=or  thoea  appfcatluna  cumanUy  on  IRe  and  lor 
which  fees  are  datsrwinad  baaed  on  ttte  luR  coet 
expended  tor  tho  miaw.  the  professional  staff  hours 
eyer^ded  for  tfie  review  ot  »e  appRbalion  up  to  the 
efectiva  date  of  fiis  nito  wRI  be  dstsmfUnad  at  tne 
profession^  rato  esUtiRRhed  tOr  «w  June  20.  tSM 
ARe.  For  thoea  appRcaRawa  cmrenUr  ori:  IRe  for 
wNch  review  coeta  have  raachad  an.aapleablg  fee 
oeRing  estabRshed  by  ttw  June  20.  1W4  role,  but 
are  stRi  pandtog  coniplellon  of  the  review,  the  cost 
incurred  alter  tie  oeRing  was  reached  up  to  the 
effective  dato  of  this  nito  wRI  not  be  liRtod  to  the 
appficant  Any  proteasionWi  hours  axpanded  on  or 
dtar  the  effective  dato  of  iNs  nRe  «ril  be  assessed 
at  ttie  rate  estabRshed  by  1 170.20  of  «iis  part.  Ti«s 
rate  wRi  be  reviewed  and  adMstod  anmiaRy  as  nec- 
essary to. take  into  oonsidaration  increased  or  de- 
creased coals  to  Ihe  Commlaaioft  In  no  fvent  wRi 
the  total  review  coats  be  laaa  than  the  appRcatkxi 
fee.  The  professional  rato  wRI  be  puMshed  in  the 
Federal  Regcbter  lor  each  fiscal  year. 

*  Uconsees  paying  lee«  under  Catogoitoa  1A  and 
IB  are  not  subiact  to  leea  undir  Categories  1C  and 
ID  lor  sealed  sources  authorized  in  the  same  R- 
ccneo  exDepi  jn  Mwoe  bMlanoas  in  wIRch  an  appRca- 


4on  daala  on^  wNh  Vw  aariad  aoureaa  auttiortzed 
b»  the  Rcenee.  Applicants  tor  new  Rcsnast  or  renew- 
al of  eKisting  Rcsnaas  Vwt  cover  boti  byproduct 
material  and  spedil  nuclear  malarial.. in  sealed 
sources  tor  use  in  gauging  device*  wM  pay  the 
approprieto  appHcaton  or  rsnevMl  fee  tor  Ise^  Cate- 
gory tC:  only. 


6.  Section  170.32  is  revised  to  read  as 
follows: 


§170.37  Scli4|ul>  of  1m»  lof  4t«aHlt  and  ««fty,  int  safegiifda  Itwpectloiw  for  wwtertete  Mcwt— ». 

Schedule  OF  Materials  License  Inspection  Fees 

[See  lootnotee  al  end  of  tabtol 


Category  of  RceneiB 


1.  Special  nuclea' 

A.  Licenaes  tor  poieestion  and  use  of  200  grama  or  more  of  plutonium  in  unsealed  torn  or 
y  more  of  contained  U-a35  in  unsealed  torm  or  200  grams  or  more  of  U-233 

torni  Thia  includes  appRcaBons  to  termlnato  Rcenses  end  to  authorize 

fadamation,  or  site  restoration  activities  as  vreH  as 
Rceneesaofwrihiigpowasslon  orty. 

B.  UcensesRpr  receipt  and  storage  lof  apent  fuel  at  an  independent  spent  fuel  storage 

instaRaBOfljiSFSI).  ■.■.:.•.:'•.  .,  ■ 

Q.  Ucensarl^  pot»eaRibn  anpl  oseiof  apadai  nucMar  liiatorW  in  aeatod  aoMroas  obritalned 
in  devioes  used  in  industrial  measuring  systems. . 

0.  AU  other  special  nuclear  material  Hcenaes,  except  Rcenses  authorizing  special  nuclear 
material  Iniiinaaalod  tomi  in  oombinalion  that  would  constHuto  a  critical  qu{vitity  as  defined 
In  |iS0.1t|  ^  IMS  cKaiMar  tor  which  the  Rcensee  shall  pay  an  inspection  lee  based  on  the 
fuR  cost  method  indkyled  mcMsgoiry  IA. 


Type  of  inspectton ' 


Routine... 


Nonroutina.«. 
Routine _„ 

Nonrounttne. 
ftoutine-j:_ 


Nonroulina.. 
Routine.-..- 


ftonroutlne.. 


fee* 


FuRooet*.. 


-do;. 
.Jto' 


$210i-^ 


$64a.: 

$320... 


$370.. 


Freuenmof 


Per  inspection. 


00. 
06. 

Do. 
Op.- 

Oo. 

Do. 


OoL 
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SCHEDUtE  Of  k4ATEraALS  UccNSE  iNSPECTiOM  fEi»— Continued 
[Sm  foolnolM  al  and  of  tM*I 


CaiagofyalliBanse 


2.8oNroa 

A. 


fcxilw  iMdiint  md  hwp  iMchiwQ.  w>iiini 


nwMfWtt 


I  tar  wtacVon  si 

of  byproduct 

y&ntn  sulhorizinQ 
mtoraiian  adMltes  at  ««■  as  lioflraM  auStonzing  ttw 
(aciiiiy  in  a  standby  mode. 

&  Ucanaaa  tar  posaoasion  and  uaa  ol  aouroa  materiat  tar 
iniwatlMm- 

C  At  olhar  sowoa  matoriat  licensaa 


inaMtnanoaol  a 


aifoapt  as  pn^Mad  tar 


3.  Byproduct  matarfafc 

A.  Iconaos  of  broad  scops  tar 
Parta  30  and  33  of  Ma 

Ifor 


and  uae  Of  byproduct  nnlerial 
•or  procaaswig  or  manufacturing  of 

dNMbulton  to  Kcensas. 


pursuanlto 


B.  OVtar  fesoses  tar  possession  and  uae  of  byproduct  materiat 
Mb  ctiaplar  lor  precessing  or  manufacturing  of  itams 
oowwwiuM  dtaWbutioa  to  Hcenaaea. 


issued  purauani  to  Part  30  of 
byproduct  wa«srial  for 


Type  of  inspection  < 


-  Fulcoal*. 


IWINIMHie.* 


Nonroutine.. 


pwauant  to  M32.72,  32.73  and/or  32.74  of  P»t  3Z  of  this  diaptar 
the  pwcsssinu  ar  wanutacturing  and  distributton  of  radloplwnnaceuticals. 
teagant  Mn  and/or  dw*»s  contaMng  byproduct  mieHiri. 

0.  Licenses  and  apprawal  issued  pursuant  to  H32.72. 32.73  and/or  32:74  of  P»t  32  of  this 
chapter  authofizing  distribution  of  radioplunnaceulicals.  genaratoia.  rsageni  Mts  mut/a 
souroas  or  dsvices  not  inraliring  processing  of  byproduct  matMat 

E.  Ucsnssa  lor  possession  and  use  of  byproduct  material  m  seried  sources  for  irradiation  of 
dw  source  is  not  refflowed  tram  its  sbietd  (asV-sNeided  units). 


byproduct  malsrial  in 
(or  inadtation 


P.  Uoansea  for  possession  and  use  of  toss  than  laooo  cwies  of 
seaiad  sowces  tar  irradialion  of  matehais  in  which  the  source  is 
pwposes. 

G.  Ucenses  tar  possession  and  use  of  10,000  curies  or  mors  of  byproduct  material  in 
sources  for  vraitation  of  materials  in  which  the  source  is  exposed  for  inadiation  puipooes. 

>t.  Licenses  issued  pursusant  to  subpart  A  of  Part  32  of  this  chepisr  to  distribute  itttris 
containing  byproduct  material  tttat  require  dsvica  revioiir-io  persons  exempt  llrom  the 
Icensing  requirements  of  Part  30  of  this  chapter,  except  specific  Ncenses  authorizing 
redistribution  of  items  that  have  been  authORMt  tar  dteMbudon  to  persons  exempt  ftem 
the  licensing  requirements  of  Part  30  of  this  chapter. 

L  Licenses  issued  pursuant  (o  subpart  A  of  Part  32  of  this  chapter  to  dskibute  items 
con^inr\Q  byproduct  material  or  quantities  of  byproduct  material  that  do  not  require  device 
evatoalien  to  parsons  exempt  from  the  ffioensing  requirements  of  Part  30  of  this  chapter. 
•aoap*  specific  ficenses  auBiorizing  redtottibulicm  of  itoma  that  have  been  authorized  lor 
tfcstriUnion  to  persons  exempt  from  the  licensing  requirements  of  P»t  30  of  ttvs  chaptfK. 

J.  Ucenses  issued  pursuant  to  subpart  B  of  Part  32  of  this  chapter  to  distribote  items 
conlainng  byprotkjct  matenat  dial  require  sealed  source  and/or  de«icn  roviaw  to  peraons 
generany  hcensed  under  Part  31  of  this  chapter,  except  speciac  Icenaas  authorizing 
reddistribuljon  to  persons  generally  licensed  under  Part  31  of  lite 


K.  Ucenses  issued  pursuant  to  subpart  B  of  Part  32  of  this  chapter  to  distribute  items 
containing  byproAict  material  or  quantities  of  byproduct  malarid  that  do  not  require  sealed 
source  and/or  device  reviewto  persons  generally  Kcenaed  under  PM  31  of  We  ch^Msr. 
except  specific  licenses  authorizing  reddistribulion  to  persons  generalty  licensed  under  Part 
31  of  this  chapter. 

...  _j  v     J  Nonroiiane._ 

L.  Licenses  ol  broad  scope  for  possession  and  use  of  byproduct  material  Issued  pursuant  to    Routine . 

Parts  30  and  33  of  this  chapter  tor  research  and  development  that  do  not  authorize 

corrwnerctal  distribution. 


Nonroutirie 

Roulina 


Nonroutine» 
RoiJCina»«.. 


Nonroudne- 
Routine  — 


NcnmuNnA. 
Rouane 


Fae* 


'"as^' 


OdL 


$f30.. 

«iao 


S370 

$e«>._ 

$950*.. 


$1.000»- 

$4«0  ...... 


moo*.. 

I640.„. 


S890„ 


S370- 


S530„ 


S210.. 
$320.. 


^. —  ■  ■  mt  - 
MuvaiNJinou 

Routine 

Nonroullne.. 
Routine 


Nonroutirw.. 
Routine 


Nonroutii>e.. 
Routine 


NonrooKne.. 
Routine 


M.  Ott)er  licenses  lor  possession  and  use  of  byproduct  material  issued  pursuant  to  Part  30  oi 
this  chapter  lor  research  and  development  that  do  not  authorize  commercial  distribution. 

N.  Ucenses  that  authorize  services  for  other  licenses,  except  lor  leak  testing  and  waste 
dnposal  pickup  services. 

O.  Licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  Part  34  of  this 
ctiapter  lor  industrial  radiography  operations. 


Nonroiitine« 
Roulina 


Nonroutine.. 
Routine 


Nonroutine- 
Routine _ 


$270.. 


#6Bw.. 


$*».. 


$640- 

$320.. 


$320.. 
$210- 


,  — 

$320- 

S320.. 


$32(1- 
$320.. 


$320-. 
$42a.. 


$630- 

$370- 

$420.. 
$320- 


$320.-. 
$530*.. 


On. 

Oft 

Da 
Oft 
Oft 

Oft 


Oft 
Oft 


Oft 
Oft 


Oft 
Oft 


Ooi 
Oo. 

Oft 

Oft 


Oft 
Oft 

Oft 
Oft 


Oft. 
Ok 


Oo. 
Oft 


Oft 
Oft 


Oft 

Oft 


Oft 
Oft 

Oft 
Oft 

Oft 
Da 
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Schedule  of  Materials  License  Inspection  Fees— Continued 

[See  foolnoles  at  end  ol  taMU 


Cclegory  o(  Koena* 


P.  All  ottMi !  pedKc  byproduct  material  licenses  except  those  in  categones  4A  Uwough  90.. 


■pedieiMy  aiMwrizIng  tlw  ncelpl  of  «msle  bivroduci  Hwlariai.  aouroe  matwM 

nuclear  maMal  irom  oihw  paraoiw  tor  ttirpuipoaa  of  oommareial  dtwoatf  by 

I  by  «w  Icanaaa;  or  ioenaaa  autwrUng  oorilingawcy  atarm*  of  low^eMl 

waaiaa  ai  ttw  aMe  o(  nudaar  power  laaetora:  or  loaitaaa  tor  beatowm  or 

JnotaaraloiK  pacfcagino  ol  aaaUuaa,  laauMng-inm  ineiiwalioii.  «id  inrator  01 

anpttwr  parson  auHwrbad  to  Motive  or  dtapoaaol 


'--.<^ 


auNtoiWnatlM  lapalpl  ot  taaHa  iupcpduet  matoitoi;  aoiba  matortiA 
watorlal  fcBmolbar  iipabna  tor  Mw  pMipoaa  alfiBtaalt^  or 


:C  UoanaaU^McMcal^  aiMhoiizing  «)e  rpoaipl  ol  ptapaoKasaif  ttoato  tayikraducl  mitorM. 
aoufoa  n  i^toriai  or  apactol  4|uclaar  matorial  Irem  other  paraona.  T1«a  loariaaa  w«  dapotia 
oMha  ni4torial  by  IranMar  to  another  peraon  aulhorizad  to  raoaiva  or  dispoae  o(  the 

5.  IIMail  togging:  I 

A^  Uoanw  >  ^  apacMcaNy  authorizing  of  bypreduci  material,  aouroe  rnatortal.  and/or  spectol 
fWdjtoT  I  yailal  tor  wa»loggln»  well  auway%  and  tracer  atudiaa  others 

B.  Uoenae  ^Mdttoaly  airihorizirig  ttw  receipt  of  prepabtagad  «Mato  bypre^ 
AeM  OooMhI  Moer  aludtoa. 

«.  Nuclew  launMee:  .  •  ■-*'•> 

A.  Liesnssfc!  tor  commatcial  coOeclion  and  laurtdiy  of  Mama  oontaminlMad  wNh  byproduct 
material,  idouroe  material,  or  special  nudew  maieriaL 


4wi|iuunna_ 

Reirtine. 


L  aaiittiO-  nf  sniiflil  hmiiim  inaiilM.    ' 

:.».  p«iig  w.'  w:  aoj»  7«  jsf 'tfiia: 

I  or  speoai  naowar.  maiaaai  n 


r^xMkd^jim  Muai^te  madM  MMeito  or  M  or'iwJ*  rf^«loi«ia  purauant 
39.  '8$:  %-  and  70  dt  tatdmm  tatwmt  t^mmtn  tt»  davalopmant. 
-  1  uaa  olliypiMuA  NH|Hrt«  :aHaap«.4MMaaa  torfeypRtduet  natarial,  aouroa 
rapacaU  nudaar  matoriaf  In  aaatadaat^toililned  In  lotothers»tiydaKteea. 

I  iaauad  purauant  to  Parto  30.  35. 4a  and  70  of  this  chiller  tor  human  use 

I  malarid.  aouree  material,  and/w  apiadaf  audear  matartal.  axoept  Icenaea  tor 

-"''  Mwrce  material,  or  apisdal  nudaar  material  in  aeated  aouroas  con- 

rdewioea.    ' 

&  Civil  deiensai 

Licenses  fbr  possesston  and  use  of  byprodud  material  aouree  material,  or  special  nudew 
materid  fcr  dvN  defense  activities. 

9.  Device,  prodgfL  or  aealed  source  safety  evaluation:  Saiety  evaluation  of  devices,  products  or 
sealed  soureM  containing  byproducL  source,  or  specid  nudaar  materid,  except  reactor  lud. 

10.  TranaportaM  3(1  of  radtoaMlva  material-. 

A.  Evduatii*  of  casks,  packages,  and  shipping  containers. , „. _ 

B.  Evduatii « I  of  Part  71  quality  asaurvice  programa .„ _ 

11.  Review  of  stt  ndardized  spent  fud  facilities. ,. .„. 

1.2.  SpiscidprolMls..,. _ „ _ „ . .„..„., 


^  J  "OiSP  <'*  '^'l'*<^*'°'**~^*P'"^  <:'**'9B8  will  be  assessed  tor  aad«  routine  and  non^ 

^  ^H^!^  °^'^'''"?^'^'***  ■'*°'''"*'''~  ''*?P«*o™  *»•«  •««*  fr«"  thirdi)arty  allegations  wlB  not  be  sujbed  to  fees. 


*Feaa<or 


.  1?**J^  ¥!?!°*^  at  lull  post  win  be  determined  based  on  the  profcHoiond  ataff  time  required  to  conduct  the  inspection  mdtidied  by  the  rate  astabhdiad 
under  {170.20  df  this  part  to  which  any  appropriate  contractud  aupport  se(vk«  costs  incurred  will  be  added.  Ttys  rate  wiH  be  reviewed  and  adjusted  annually  as 
necesaary  to  taU  into  condderation  increased  or  decreased  cods  to  the  Commissioa 

*  For  a  Nc^rtM  authorizing  shidded  radiographic  installations  or  manufacturing  installations  at  more  than  one  address,  a  separate  fee  will  be  assessed  lor 
inspectKXf  of  etpi  k>cation,  except  that  if  the  multipte  installations  are  inspected  during  a  single  visit,  a  sirtgle  inspection  fee  will  be  assessed. 


Type  of  inspection  ■ 


NonrQirtlne» 
Roubne..--. 
Nonroutfne.. 

Routine 


r  II » ■  jf,  flu.,  *  V'*'* 


Norwoiitine- 
ftouline 


Nonroulina.. 
Routine  — 


NOnnNIDnB... 

Routine  »»»« 
Nonfoutine:« 


-nO^NVW^ 


^^o^^ou^iH#..L.■.■J■.w. 


Norvoutine...».» 
Routine... 


Nonroutina.. 
Routine — 


Nonroutine — 

No  inipoctiorw 

oor^diictad. 

do _.._. 

do...... — .~. 

do 


do.... 


Na« 


$1500* — 
S$30 


SS30. 


Ft«coat«.. 


4iB^-mmtMii>ii 


Mjm- 


9M9^ 
S7W.... 


S8S0.. 


$37D_ 


$320.. 


$4O0„ 


9530^ 

|9S0„ 


9ttl0.. 

9480- 


9000.. 


9320- 


93^- 


Frequartcy  of 


Do. 
Da 
Ool 

Do. 


_>Vf,:f_i^it^. 


'.S; 


'V 


'•■.•..  •  ■■.VlK'-."'i»»'--*.  . 


Do. 

■OoL;  V 

OOi  .., 

Oa 

Od 

tiKf  '-:- 
::-■.:■■'>■ 


-Vr". 


D& 


Do. 
Da 


Da 
Da 
Do. 


axoept  thoaa  invasligations  conducted 
third-party  allegations  wIR  not  be  sujbed  to  fees, 
hdds  more  than  one  materials  Jioeoae  at  a  single  Ipcation,  a  fee  equd  to  the  highest  lee  category  covered  Iw  the  Ncensea  wM  be  assessed  H  the 
inducted  at  the  same  time,  except  in  cases  when  tha  inspection  fees  are  baaed  on  the  full  cod  to  oondud  the  Inspection, 
routwe  and  nonroutine  inapecttonswai1)e  egseseed  on  a  per  irwpection  basis. 
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PART  171— ANNUAL  FEE  FOR  KMMER 
REACTOR  OPERATINQ  LICENSES 

7.  The  audiority  citatioR  for  Fart  171  if 
revised  t»  teed  as  foUowK  I 

Aalhurily:  Sea  7001,  Pub.  L.  99-272, 100 
Stat.  148.  aa  amended  by  sec.  SiOl.  Pub.  L 
100-203,  Itn  Stat.  1330-275:  aea  301.  Pub.  L 
92-314. 86  SUt.  222  (42  U&C  2201(w));  aec. 
201. 82  Stat.  1242.  as  amended  (42  U£.C. 
5841). 

8.  In  {  171.5,  the  following  definitions 
are  added  in  alphabetical  order 

§171.5    Deflnitiaiw. 

*        •        •        *        * 

"Budgeted  obligations"  is  defined  to 
be  the  projected  obligations  of  the  NRC 
that  likely  will  result  in  payments  by  the 
NRC  durins  the  same  or  a  futnse  fiscal 
year  in  providing  regulatory  services  to 
tieensees.  For  this  purpose  budgeted 
obligations  inclode.  but  are  not  limited 
to,  amounts  of  orders  to  be  placed, 
contracts  to  be  awasdedi  and  services  to 
be  provided  to  licensees.  Fees  bflled  to 
licensees  are  based  on  budgeted 


obligatiowa  because  the  NKCe  annua) 
budget  is  prepared  on  an  obligation 
basis. 


"Overhead  costs"  means  (1) 
Covemnent  benefits  for  each  employee 
sudi  as  leave  and  holidays,  retirement 
and  disability  costs,  health  and  life 
insurance  costs,  and  social  security 
costs;  (2)  travd  costs;  (3)  Amrt 
overhead.  e.g..  superviaioo.  p"y"!" 
support  stafL  etc;  and  (4)  indirect  eoata, 
e.g.,  funding  and  staff  for  administratfve 
support  activities.  Factors  have  been 
developed  fat  these  overhead  coats 
which  are  upf^gd  to  hourly  rates 
developed  for  emphqiees  providing  die 
regulatory  services  within  the  categories 
and  activities  applicable  to  specified 
types  or  daises  q(  reactors.  The 
Commission  viewa  dwsc  coats  as  being 
reasonably  related  to  the  regulatory 
services  provided  to  the  licensees  and,^ 
therefoce,  within  the  meming  of  section 
7601,  COBRA. 


ft.  lo  1 171.15.  paragraphs  (d)  and  (e) 
are  removed  and  paragraph  (c)  is 
revised  to  read  as  follows: 

f  171.1ft  Annual  far.  Po«*er  reactor 


(c)  If  the  basis  for  the  annual  fee  is 
greater  than  45  percent  of  the  NRC 
budget  less  die  son  of  moneys 
estimated  to  be  coHected  from  die  High 
Level  Waste  (HLW)  fund  adsaiBistered 
by  tibe  Depertaent  oi  Bneigy  and  the 
total  estimated  fieee  dkargeable  under 
Part  170  of  this  chapter,  then  the 
maximum  annual  fae  for  each  oadear 
power  reactor  that  is  Roensed  to  operate 
shall  be  calculated  as  foRows: 

(NRC  FY  Budget  x  .4S)  minos  Sum  of 
HLW  moneys  and  est.  Part  170  fees 
equals  fees  to  be  collected  under  Part 
171. 

Part  171  fees  to  be  coUacted  on  a 
schedule  based  on  die  total  from 
categories  shown  in  the  following  table: 


Part  171  Fee6  By  Reactor  Category— Summary 

[OoHars  in  thousands] 


Alreaciors. 


AEOO.. 


AdiMional  charges  by  type: 

Raadora  (east  of  the  Rockies) ' 
BtW 


CE. 


Westinghouse.. 
QE 


Totals.. 


No.  of 


♦to 


98 

to 
u 

49 
361 


Program 


$77.1 18 

66JB11 

2jget 

7,378 

3,290 
2M0 
M66 
1JK6 
%t«0 


89.137 


FTE 


350.2 

118.0 

153l7 

87.S 

ae 

3.8 
t.4 
iA 

a 


369.6 


Totat 


3.70a 
3^1« 
2jB4t 
2jMa 
2,361 


t40,4S6 


t71. 


"ote  T»»  toWloralraaclowirtS  bcraaae  in  the  amount  needed  to  recover  funds  lost  due  to  exempiions/pwtiai  exemptions  gnnied  lo 
■Special  seomic  studtes  that  benefit  eastern  leedors. 


P<sr 
leactor 


»t2ft0M        «1,1S4 
83,189 
24,282  . 
t9u52«  .. 


36 

342 

146 

42 

63 


lioenaees  under  Part 


1171,21   IRemowed] 

K).  Part  iTl  is  amended  by  removing 
§171.21. 

Dated  at  Rockvilte,  Marytand  this  ZOth  day 
of  Jane  1906. 


1^  dieXuclew  llefiitatary  Commiesioii; 
Samuel.  CUIk. 

Secretary  of  the  Commisaioa. 


t  Tile  Pomo^mh^  appenoixee 
wtU  not  appear  in  the  Cbde  of  Federal 
ReguKitfons. 


UMl 


Range  OF  Present  Fees  Compared  With  RAN6E  Of  Fiscal  Year  1968  Proposed  Fees 

Type  of  HMiem  er  aanfee 

'^-aS*'** 

JUMi19a4 

nile«aiir« 

Rai«aa  e(  FY  1889  taee  under 

Smuart  Mis 

rfOtn 

To 

From 

To 

A.  Power  roaclors. 

$857,000 
150 

66.000 
2.600 

S6.552.000 
232.000 

480,000 
395,000 

$3,077.4(90 
164,6i0O 

300,000 
(♦) 

$1,378,000 
ISO 

03,000 
3300 

$8,395,000 

287.000 

mspecsons.* 

Routine.. „     

Non  routine 

897.000 
544.000 
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Range  of  Preseht  Fees  Compared  With  Range  of  Fiscal  Year  1988  Proposed  FEES-Cootinued 


I  irww  imrtudiiiuiHj 
InspaclionKf 

ROB«W]j... 


Type  of  review  or  seivice 


( and  ottter  appioMte  (per  application)- 


C  PM  55  Mnidik*-. 

D.  Topical  and  ail|a(  raporte  andievWons  to  reports . 


land 


Range  oltoee  (June  1984 
ictiedule) 


Prom 


ISO 

an 

89 
flOO 

ISO 


To 


1.900 

6.200 

2.000 

257.800 

146.500 


June  1984 
rule  ceiling 


4Z100 

3.200 

(*) 

147.000 

20.000 


Range  ofFYlMB  lee*  under 

propoeed  rule 


From 


ISO 

900 

60 
900 
150 


To 


2.400 

0.300 

3.000 

323.700 

189.100 


aHanaarao 


nnge  of  feet  afwwn  represents  NRC  coMs  lor  cornpieled  Icensing  reviews  through  issuance  of  the  100%  power 
mgraMew,  had  costs  Ihfough  December  1986  of  SS-fmion.  ^^ 

"f^.  'f  ^SSJ^Sf^  represents  NRC  ooota  tor  oomptoM  amendment  actions.  One  case,  which  is  stl  undergoing  i 


•FuKcost 


1988  of  iH)proMimataiy  $500,000. 
shOTm  is  iiesed  on  fees  tor  a  1-yeer  period 


Kcense.  OrteOL 
undergoing  rewew.  ftad  costs 


Appendix  B-Unid  Cycle  Cases 


1A.  (Formerly 

N6Mf  HCOnSGy. 


1A-9: 


Range  of  Present  Fees  Compared  With  Range  of  Fiscal  Year  1988  Proposed  Fees 


Category 


Special  Nuclear  Materia. 


Inspedioiw:  I 
RoulineU 
Nonrou4i^. 


2A  (Former^  2Af; 


k 


Source  MaletUt 


I  inwumwawwy  i. 


10A.  (Formerly 
Approval 


RouBne^ 

Non  ioiaie_«.~~.. 

srroerly  10A-1OE): 


TnnsporttUoft 


W- 


12  Special  proieoi^. 


Range  of  leee  June  1964 

schedule 


From 


$167,200 


58 

1.670 
159 


(') 

18.100 

150 

S3 
371 


ISO 
(») 
58 

290 


>  Based  on  4«ie  compleled  action  in  1986. 
»  No  complstsd  actions  in  1986.  . 
*Fut000L      ' 


To 


$288,000 

•14.200 

3.700 

56.300 

6.500 


(') 

243.700 

15.100 

12.500 
4.600 


43.500 

(') 

15.300 

424.000 


June  1904 
ruleoeKng 


(') 

$140,600 
170.000 

120.000 
(') 


341.000 
140.600 
103.200 


(•) 
(»» 


164.000 

1.400 

43.000 

20.000 


Range  Of  FY  1008  toes  under 


rfon 


$190,300 

eo 

2.500 
240 


(•) 
24.900 

150 


80 
S80 


80 

(*) 

80 

400 


To 


$405300 

•19400 

5.100 

64,900 
0.800 


317.100 
27.800 

18.800 
7.000 


67.900 

~2iJM0 
443.200 


{FR  Doc  88-14885  Filed  6-24-88:  8:45  am] 
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FEDERAL  RfSERVE  SYSTEM 
12  CFR  Parties 

|R«9i48llon  C^  Docket  Na  R-M39] 

AvailabHRy  of  Fund  and  Collection  of 
Ctiecke       1| 

AQCNCV:  BoaU  of  Ck>vemore  of  the 
Federal  Reserve  System. 
action:  Propoeed  rale. 


r.  The  Board  is  publishing  for 

comment  a  pt^posed  rule  amending  its 


Regulation  CC.  Availability  of  Fimds 
and  Collection  of  Checks  (12  CFR  Part 
229)  as  part  of  its  regulatory 
responsibility  for  the  payments  system 
under  the  Ejqiedited  Funds  Availability 
Act  The  proposed  rule  prohibits  certain 
delayed  disbursement  practices  by 
setting.out  requirements  for  the  issuance 
of  teller's  checks. 

DATC8:  ComAients  must  be  submitted  on 
or  before  September  23, 1988. 

addresses:  Comments,  which  should 
refer  to  Docket  No.  R-0639.  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  NW..  Washington.  DC  20551. 
Attention:  Mr.  William  W.  Wiles. 


Secretary;  or  may  be  delivered  to  Room 
B-2223  bietween  6>4S  a.m.  and  SKM  p.m. 
All  comments  received  at  the  above 
address  will  be  included  in  the  public 
file  and  may  be  inspected  at  Room  B- 
1122  between  8:45  a.m.  and  5:15  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elliott  C.  McEntee,  Associate  Director 
(202/452-3926).  Louise  L  Roseman. 
Assistant  Dh«ctor  (202/452-3874).  Brada 
Panther.  Analyst  (202/452-2631). 
Division  of  Federal  Reserve  Bank 
Operations,  or  St^hanie  Martin. 
Attorney.  Legal  Division  (202/452-3198): 
for  the  hearing  impaired  only. 
Telecommunications  Device  for  the 


Federal  Register  /  Vol.  53.  No.  123  /Monday.  June  27.  1968  /  Proposed  Rules 


Deaf.  Earaestine  Hill  or  Dorothe» 
Thompson  (202/452-3544). 
8UPPLCMEMTARV  INFOMMATfON: 

Background 

Delayed  disbursement  is  the  practice 
of  delaying  payment  of  a  check  by 
drawing  the  check  on  a  bank  *  located 
in  an  area  that  is  remote  from  the  payee. 
Delayed  disbursement  practices  are 
designed  to  increase  the  time  it  takes  to 
clear  a  check.  These  practices  reduce 
the  efflciency  of  the  check  collection 
system  and  increase  the  risks  to 
depositary  banks,  which  must  meet  the 
availability  schedules  of  the  Expedited 
Funds  Availability  Act  ("Act")  (12 
U.S.C.  4001-4010)  and  Regulation  CC. 
Delayed  disbursement  increases  the 
time  for  the  collection  and  return  of  a 
check  as  well  as  the  costs  to  process 
and  transport  the  check,  due  to  the 
increased  likelihood  that  the  check  must 
be  processed  through  multiple 
intermediary  banks.  This  delay  may  also 
result  in  a  check  being  returned  after 
funds  must  be  made  available  for 
withdrawal  under  the  Act. 

The  Federal  Reserve  System  has  been 
concerned  with  the  problem  of  delayed 
disbursement  for  a  number  of  years.  The 
Board  issued  a  policy  statement  on 
January  11, 1979,  that  discouraged  abuse 
of  the  check  collection  system  through 
remote  disbursement.  The  policy 
statement  enumerated  the  Board'af 
principal  concerns  with  respect  tot 
remote  disbursement,  incliiding  the  risk 
of  loss  to  depositary  banks  and 
recipients  of  remotely  disbursed 
payments,  denial  to  consumers  and 
small  businesses  of  access  to  funds  due 
them  (a  problem  which  has  been 
addressed,  in  part  by  the  Act  and 
Regulation  CC),  and  the  possibility  of 
unsafe  or  unsound  banking  practices 
caused  by  unsecured  extensions  of 
credit  to  customers  whose  funds  at  the 
remote  paying  bank  are  not  sufficient  to 
cover  the  customer's  checks.  The  Board 
stated  that  it  believes  the  banking 
industry  has  a  public  responsibility  not 
to  design,  offer,  promote,  or  otherwise 
encourage  the  use  of  a  service  expressly 
intended  to  delay  final  settlement  and 
that  exposes  payment  recipients  to 
greater  than  ordinary  risks. 

On  February  23, 1984,  the  Board 
issued  another  policy  statement  that 
further  discouraged  the  use  of 
arrangements  that  result  in  a  delay  in 
the  collection  and  final  settlement  of 
checks.  In  addition  to  reiterating  tfie 


concerns  expressed  in  the  1979  poUcy 
statement,  the  Board  stated  that  delayed 
disbursement  results  in  higher 
transportation  and  processing  costs  and 
an  increased  possibility  of  check  fraud. 
The  Board  also  stated  that  it  intended  to 
monitor  the  success  of  voluntary  efforts 
to  reduce  and  eliminate  the  use  of 
delayed  disbursement  arrangements 
and,  if  abuses  continued,  to  pursue 
appropriate  action.  In  conjunction  with 
this  policy  statement,  the  Board 
implemented  the  High-Dollar  Group  Sort 
Program  to  reduce  the  level  of  float  and 
accelerate  the  collection  of  checks. 

The  Expedited  Funds  Availability  Act 
evidences  Congress'  intent  to  speed  the 
availability  of  funds  to  bank  depositors 
and,  therefore,  suggests  that  a 
reevaluation  of  delayed  disbursement 
practices  is  appropriate.  Although  many 
classes  of  checks  are  subject  to  delayed 
disbursement,  the  ramifications  of 
delayed  disbursement  are  particularly 
significant  in  the  case  of  teller's  checks. 

Regidation  CC  requires  a  depositary 
bank  to  make  the  proceeds  of  certain 
checks  deposited  in  transition  accounts, 
including  cashier's  checks,  teller's 
checks,*  and  checks  drawn  on  Federal 
Reserve  Banks  and  Federal  Home  Loan 
Banks  (collectively  "official  checks"), 
available  for  withdrawal  on  the 
business  day  following  deposit,  under 
specified  conditions.  If  these  checks  are 
drawn  on  a  remote  paying  bank,  the 
depositary  bank  may  not  receive  credit 
for  the  check  by  the  time  funds  must  be 
made  available  to  the  customer  for 
withdrawal.  Thus,  the  practice  of 
delayed  disbursement  permits  a 
depository  institution  issuing  such 
checks  to  impose  costs,  in  terms  of  lost 
interest  on  other  depository  institutions 
and  to  retain  for  itself  interest  earned  on 
outstanding  checks  until  the  checks  are 
presented  for  payment. 

A  recent  Federal  Reserve  Bank  survey 
of  official  checks  indicates  that 
approximately  60  to  80  percent  of 
official  checks  are  deposited  in  a  bank 
that  is  located  in  the  same  state  as  the 
issuing  bank.  Some  banks  issue  official 
checks  that  are  drawn  on  a  paying  bank 
remotely  located  from  the  issuing  bank. 
In  these  cases,  the  paying  bank  is  often 
remotely  located  from  the  depositary 
bank. 

Prior  to  enactment  of  the  Act  the 
Board's  ability  to  address  delayed 
disbursement  abuses  was  limited  to 
discouraging  such  practices  through 
policy  statements,  and  through  Federal 


•  "Bank"  is  deflned  in  Regulation  CC  to  include 
all  depository  institutions.  A  "paying  bank"  is  the 
bank  that  pays  the  check  and  includes  pa^rable 
through  and  payable  at  banks.  A  "depositary  bank" 
is  the  bank  in  which  the  check  is  first  deposited. 


*  Regulation  CC  defines  "teller's  check"  as  a 
check  provided  to  a  customer  of  a  bank  or  acquired 
from  a  bank  for  remittance  purposes,  that  is  drawn 
by  the  bank,  and  drawn  on  another  bank  or  payable 
through  or  at  a  bank. 


Reserve  Bank  services,  such  as  the 
High-Dollar  Group  Sort  Program,  which 
accelerates  the  collection  of  certain 
delayed  disbursement  chedcs.  The 
Expedited  Funds  Availability  Act 
authorizes  the  Board  to  make 
improvements  to  the  check  system  to 
speed  the  collection  and  return  of 
checks,  and.  thus,  to  restrict  delayed 
disbursement  practices.  Specifically,  the 
Act  gives  the  Board  "the  responsibUity 
to  regulate  any  aspect  of  the  payment 
system,  including  the  receipt  payment 
collection,  or  clearing  of  checks;  and  any 
related  function  of  the  payment  system 
with  respect  to  checks."  (12  U.S.C. 
4008(c)(1).) 

In  December  1987.  the  Board 
requested  public  comment  on  proposed 
Regulation  CC  as  well  as  proposals  for 
long-term  improvements  to  the  check 
collection  system.  A  number  of 
commenters  on  the  proposed  Regulation 
CC  cited  the  inequity  of  requiring  die 
depositary  bank  to  make  the  proceeds  of 
official  checks  available  for  «vithdrawal 
on  the  business  day  after  deposit  if  the 
bank  cannot  receive  credit  for  the  check 
by  that  time.  Some  commenters 
requested  that  the  Board  restrict  the 
next-day  availability  requirement  to 
checks  for  which  the  depositary  bank 
can  receive  credit  within  that  time. 

The  Board  specifically  requested 
comment  on  how  to  address  delayed 
disbursement  practices  and  the  practice 
of  issuing  official  checks  payable  in  a 
different  check  processing  region  than 
the  issuing  bank.  The  majority  of 
commenters  addressing  this  issue 
indicated  that  the  practice  of  issuing 
official  checks  drawn  on  another 
institution  located  in  a  different  check 
processing  region  should  be  eliminated. 
One  commenter  noted  that  delayed 
disbursement  of  official  checks  may 
have  particidar  effects  on  deposits  to 
escrow  accounts  used  in  residential  real 
estate  closings.  Deposits  to  these 
accounts  are  comprised  predominantiy 
of  official  checks  that  must  be  accorded 
next-day  availability,  although  the 
depositary  bank  does  not  receive  credit 
for  a  portion  of  these  checks  until  a  later 
date.  The  commenter  noted  that  the 
later  return  of  these  checks  poses  risks 
to  the  escrow  companies.  Several  other 
commenters  (all  providers  of  official 
check  services)  opposed  any  regulatory 
action  to  Umit  the  location  of  the  paying 
bank. 

Despite  the  past  policy  statements  of 
the  Board,  certain  delayed  disbursement 
practices  continue  to  be  employed. 
Many  corporations  and  banks  find 
delayed  disbursement  attractive, 
because  the  timing  of  the  presentment  of 
the  checks  they  issue,  and  hence 
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abovery  profitable  to 
provide  sudi  services, 
disbursement  practices, 
disadvantage  the 
depositary  bf|ik  that  sends  the  dieck  for 
forward  coIl««tion  as  well  as  the 
depositor  of  tie  check.  The  costs  to  the 
depositary  bf^  are  particularly  high  in 
the  case  of  r^fiotely  disbursed  chedu 
that  must  be  tf  ven  next-day  availability 
under  ReguUAon  CC  Delayed 
disbursemenf  fanay  also  pose  additional 
risks  to  depoHtaiy  banks.    - 

Certain  baws,  particularly  savings 
and  loan  associations,  (aedit  unions., 
t-and  small  commercial  banks,  issue 
teller's  chedu  as  official  checks  rather 
than  issuing  ckshier's  diecks  (i«., 
checks  a  baiapi  draws  on  itself).  Some 
teller's  checU  are  subject  to  ddayed 
disbursementi  where  the  paying  baidL  ia 
remote  from  Hie  issuing  bank  in  order  to 
extend  the  tiine  within  which  the  dieck  . 
is  coflected.  U  some  cases  these  diecks 
are  drawn  oi|  a  RCPC  *  routing  nunA)^, 
rathier  than  aj  Reserve  Bank  dty  routing 
number,  -     -       -  - 
of  these  itei 
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s.  In  the  case  of  Federal 
nk  checks,  checks  may  be 
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Bank, 
iber  of  reasons,  other 
ement.  that  banks 
teller's  checks  as  dieir 
Due  to  spedalization 
of  scale,  certain  banks  or 
other  servtoejfroviders  can  perform  the 
issuing.  Irackuig.  recondliation.  and 
payment  per^lpn  associated  wiUi  these 
payment  ins^tBaents  at  a  lower  cost 
than  can  the  l^st^  bank  itself.  These 
types  of  arra^igements  are  beneficial  as 
long  as  they  do  not  rely  oa  delayed 
disbursement  to  achieve  the  cost 
benefits.  ^ 

Request  for  (tanunent 

The  proposed  rule,  which  would  be 
effective  Apiu  1. 1S86.  would  amend 


*  "RCPC  chedl*  are  drawn  on  depository 
in*litution*  locate  in  areas  dasigiMtMlwiiMn  lb* 
territories  of  FedMal  Reserve  ol&:«s  but  outside 
Federal  Rfew»e  UUae.  "City"  checks  are  drawn  on 
deiMMMo^  tMlt4faw  located  iB  Ae  saaie  dty  as 
the  prooeaeini  Nirnt  Raeerve  office:  When 
deposited  for  coMCtion.  RCPC  checlis  generally 
must  be  depositeid  several  hours  earlier  than  city 
checks  in  order  tpjreceive  comparable  availability. 


S  229  J6  of  Regulation  CX:  to  provide  diat 
a  hank  that  issues  a  teller's  check  must 
draw  the  c^eck  on  or  designate  die 
dieck  payable  throu^  or  at  a  bank  such 
that  a  depositary  bank  in  the  same 
community  as  the  issuing  bank  will  be 
able  to  receive  credit  for  the  check  as 
early  as  if  the  check  were  drawn  on  the 
issuing  bank  itself.  For  the  purposes  of 
Subpart  C.  a  teller's  check  includes  a 
check  drawn  on  a  Federal  Reserve  Bank 
or  a  Federal  Home  Loan  Bank.  The 
Board  is  also  publishing  for  comment  a 
Board  inteipretation  of  the  proposed 
rule  to  be  added  to  the  offidai 
''Commentary  contained  in  Appendix  E 
of  Regulation  CC  In  addition,  the  Board 
requests  comment  on  the  fblkiwing 
issues: 

1.  Does  the  proposed  regulation 
imnecessarily  disrupt  current 
correspondent  relationships?  If  so,  in 
what  way(s)? 

2.  Should  the  Board  require  that 
ofildai  checks  be  conspicuously 
identified  by  labeling  them  in  a  certain 
way  and  by  prohibiting  the  label  on 
other  chedcs?  If  yes.  «vhat  specific 
requirements  diould  be  imposed? 

3.  %ould  the  Board  require  that  the 
name  of  the  pajring  bank  be  printed 
prominendy  and  in  a  standardized 
location  on  the  check? 

4.  Should  the  proposed  regulation 
further  define  the  community  in  which 
the  issuing  bank  is  located? 

5.  Should  the  proposed  regulation^ 
standard  for  equivalent  availability  be 
tied  to  spedfic  Reserve  Bank  deposit 
deadlines  that  are  applicable  to  checks 
to  be  presented  in  the  paying  bank's 
community? 

6.  %oukl  the  proposed  regulation's 
standard  for  equivalent  availability  be 
expanded  to  cover  diecks  other  than 
offidai  checks? 

7.  Should  the  Board  require  official 
checks  not  drawn  on  the  issuing  bank  to 
be  pasrable  at  multiple  presentment 
points? 

8.  Are  the  liability  standards  of 
Regulation  CC.  Subpart  C  appropriate 
for  violations  of  the  proposed 
requirement? 

9.  Should  the  proposed  regulation's 
standard  for  eqirivalent  availability  rule 
provide  an  exception  for  offidai  checks 
that  do  not  meet  the  availability  test,  but 
that  are  likely  to  be  deposited  at 
locations  distant  from  the  issuing  bank? 
For  example,  several  cdmmenters  asked 
diat  die  pradice  of  issuing  officfal 
checks  drawn  on  a  New  York  city 
correspondent,  regardless  of  the  location 
of  the  issuing  bank,  to  remit  funds  to 
foreign  payees  not  be  restrided.  Under 
what  circumstances  sho^d  an  exception 
apply? 


10.  If  banks  in  die  issuing  bank's 
community  generally  do  not  collect 
checks  through  the  Federal  Reserve, 
should  the  availability  schedules  of  one 
or  more  correspondent  banks  used  by 
banks  in  that  community  be  used  to 
determine  whether  the  proposed 
regulation's  standard  for  equivalent 
availability  has  been  met? 

Initial  Regulatory  Flexibility  Analysis 

Of  the  items  required  to  be  contained 
in  an  initial  regulatory  flexibility 
analysis  by  S  U.S.C.  e03(b),  Uie  first  ("a 
description  of  the  reasons  why  action  by 
the  agency  is  being  considered")  and  the 
second  ("a  sucdnct  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule")  are  found  elsewhere  in 
this  preamble. 

The  requirements  of  the  proposed  rule 
would  apply  to  all  banks  subject  to  the 
rule  regardless  of  size.  The  proposed 
rule  would  affect  any  bank  that  issues  a 
teller's  check  that  does  not  tneet  the 
equivalent  availability  standard  of  the 
rule;  the  Board  antidpates  that  a 
number  of  small  banks  wilt  be  affected 
by  the  rule.  The  Board  considered 
exenqjting  very  small  banks,  those  that 
fall  below  the  threshold  for  filing  reports 
of  deposit  under  the  Beard's  Regulation 
D  {12  CFR  Part  204)  (cuirendy  diose  widi 
deposits  of  less  tlian  $2J  million)  fit>m 
.  the  rule's  requirements.  If  such  an 
exemption  were  allowed,  however, 
small  banks  would  continue  to  be  able 
to  engage  in  delayed  disbursement  of 
teller's  checks,  and  depository  banlis. 
which  must  make  the  proceeds  of  such 
checks  available  for  withdrawal 
according  to  the  availability  schedules 
of  Regulation  CC  woidd  incur 
additional  costs  and  risk  due  to  this 
practice.  The  Board  beUeves  that  the 
problems  of  delayed  disbursement  can 
be  addressed  only  if  the  proposed  rule 
applies  to  all  banks. 

Because  the  proposed  rule  would  only 
affect  an  issuing  bank's  choice  of  the 
paying  bank  for  its  teller's  diecks.  the 
Board  does  not  antidpate  that  the  rule 
will  impose  significant  costs  on  small 
banks  other  dian  the  costs  of  changing 
paying  banks  and  purchasing  new  check 
stock  for  those  banks  that  do  not 
currently  meet  the  equivalent 
availability  standard.  The  Board  does 
not  antidpate  that  the  proposed  rule 
would  impose  extra  reporting  or 
recordkeeping  burdens  on  small  banks. 

List  of  SubjacU  in  12  CFR  Part  229 

Banks,  Banking,  Federal  Reserve 
System. 

Fbr  the  reasons  set  out  in  the 
preamble.  12  CFR  Part  229  is  proposed 
to  be  amended  as  follows: 
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PART229-4AMENOEO)  ^ 

1.  The  authority  citation  for  Part  229 
continues  to  read  as  follows: 

Authority:  Title  VI  of  Pub.  L 100-46. 101 
Stat  552, 635. 12  U.S.C.  4001  et  seq. 

2.  The  heading  of  9  229.36  is  revised 
and  a  new  paragraph  (e)  is  added  to 

S  229.36  to  read  as  follows:  i 


S229.36 


PwMntnwnt  and  I— uance 


(e)  Issuance  of  teller's  checks.  A  bank 
shall  not  issue  a  teller's  check  if  a 
depositary  bank  located  in  the  same 
community  as  the  issuing  bank  would 
not  normally  receive  credit  for  the  check 
as  early  as  for  a  check  drawn  on  the 
issuing  bank. 

3.  In  Appendix  E,  the  heading  for 
1 229.36  is  revised  and  a  new  par^fgraph 
(e]  is  added  to  Appendix  E,  9  229.36  to 
read  as  follows: 

Appendix  E— Conunentary  j 


Section  229.36  I^esentment  and  Issuance  of 
Checks 


{e]  Issuance  of  teller's  checks.  This 
paragraph  requires  that  a  bank  that  issues  a 
teller's  check  must  draw  the  check  on  or 
designate  the  check  payable  through  or  at  a 
l)ank  such  that  a  depositary  bank  in  the  same 
community  as  the  issuing  t>ank  will  be  able  to 
receive  credit  for  the  check  as  early  as  if  the 
check  were  drawn  on  the  issuing  bank  itself. 
For  the  puiposes  of  Subpart  C,  a  teller's 
check  includes  a  check  drawn  on  a  Federal 
Reserve  Bank  or  a  Federal  Home  Loan  Bank. 
Two  l>anks  are  in  the  same  community  if  they 
are  in  the  same  city,  town,  or  similar  locality. 
Under  this  proposed  rule,  a  bank  in  Atlanta 
could  issue  a  teller's  check  drawn  on  a  New 
York  twnk  only  if  an  Atlanta  depositary  bank 
would  receive  credit  for  that  check  as 
promptly  as  it  would  for  a  check  drawn  on 
the  issuing  bank. 

To  determine  whether  a  depositary  bank  in 
the  same  community  as  the  issuing  bank' 
would  receive  credit  for  the  check  as  early  as 
it  would  for  a  check  drawn  on  the  issuing 
bank,  an  issuing  bank  may  look  to  the 
availability  schedule  and  deposit  deadlines 
of  the  Fedwrs.!  Reserve  Bank  office  that 
serves  the  issuing  l>ank.  The  applicable 
deposit  deadlines  are  the  deadlines  banks  in 
the  issuing  bank's  community  would 
nonnally  use  to  deposit  checks  drawn  on  the 
paying  bank.  Thus,  to  determine  whether  a 
teller's  check  meets  the  proposed  rule's 
equivalent  availabihty  test  the  issuing  bank 
must  compare:  (1)  The  availability  its  local 
Federal  Reserve  office  provides  far  checks 
drawn  on  the  issuing  bank  and  deposited  at 
the  deposit  deadline  generally  used  by  banks 
in  the  issuing  Bank's  community  for  collecting 
such  checks,  with  (2)  the  availability  tha)  its 
local  Federal  Reserve  office  provides  for 


checks  drawn  on  the  paying  bank  and 
deposited  at  the  deposit  deadline  generally 
used  by  banks  in  the  issuing  bank's 
community  for  collecting  such  checks.  For 
example,  \I  a  Federal  Reserve  Bank  provides 
credit  for  checks  drawn  on  a  paying  bank 
located  in  another  Federal  Reserve  district 
that  are  deposited  by  the  local  Reserve 
Bank's  Ottier  Fed  deadline  at  the  same  time 
as  for  checks  drawn  on  the  issuing  bank  that 
are  deposited  at  the  local  Reserve  Bank's 
RCPC  deadline  (which  is  later  than  the  Other 
Fed  deadline),  the  equivalent  availability  test 
would  not  be  met  if  banks  in  the  issuing 
bank's  community  generally  arrange  their 
transportation  to  the  local  Reserve  Bank  such 
that  the  checks  arrive  for  processing  after  die. 
Other  Fed  deadline,  but  before  the  later 
RCPC  deadline.  In  this  example,  depositary 
banks  would  receive  credit  for  chedcs  drawn 
on  the  paying  bank,  located  in  another 
Federal  Reserve  district  one  day  later  than 
they  would  for  checks  drawn  on  the  issuing 
bank. 

Most  checks  cleared  outside  the  Federal 
Reserve  System  are  collected  at  least  as 
quickly  as  checks  collected  through  the 
Federal  Reserve  System,  and  ther^ore  the 
Federal  Reserve  Bank  collection  times  serve 
as  reasonable  proxies  for  collection  times 
generally.  Availability  under  the  Federal 
Reserve's  High-Dollar  Group  Sort  Program, 
however,  may  not  be  considered  in 
determining  equivalent  availability  because, 
in  many  cases,  the  collection  Qmes  under  this 
program  are  not  matched  by  the  private 
sector,  and  therefore  such  availability  does 
not  serve  as  an  appropriate  proxy  for  the 
normal  collection  lime.  Moreover,  the 
depositary  bank  must  incur  adctitional  costs 
to  collect  checks  under  this  program. 

An  issuing  bank  that  issues  a  teller's  check 
for  which  equivalent  availability 
requirements  ara  not  met  may  be  liable  to  the 
depositary  bank  or  others  as  provided  in 
i  229.38.  For  example,  an  issuing  bank  could 
he  Uable  to  a  depositary  bank  that  suffers  a 
loss  resulting  from  increased  float  or  due  to  a 
late  Kturn  of  a  check  if  the  loss  would  not 
have  occurred  had  the  check  met  the 
equivalent  availability  standard.  The  issuing 
bank  may  be  liable  for  additional  damages  if 
it  fails  to  act  in  good  faith. 

Board  of  Governors  of  the  Frnferal  Reserve 
System,  June  21, 1968.    ';  .  »     ,- 

William  W.  Wiles. 

Secretary  of  the  Board  ■ 

[FR  Doc.  88-14359  Filed  6-24-88:  8:45  am] 
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ACnONc  Notice  of  inquiry. 


DEPAflTMENTOF  ENERGY 

Federal  Energy  negutatory 
Conuniiilon 

18CFR  Part  101 

Accounting  for  Ptiaee^n  Plane 

Issued  June  21, 1968.        •  ••  -'    •    -r-'- 

AOENCV:  Federal  Energy  Regulatory 
Commission.  IX)E. 


UMI 


1  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  a  notice  of  inqviiy  into  the 
effects  of  recent  and  prt^tMod  actions  of 
the  Financial  Accounting  Standards 
Board  (FASB)  that  would  change  the 
way  regulated  public  utilities  account 
for  certain  transactions  in  die  financial 
statements  that  they  issue  to  the  public. 
This  notice  of  inquiry  is  bitended  to 
elicit  discussions  regarding  Statement  of 
Financial  Accountii^  Stiudards  No.  92.. 
"Regulated  EntetpriMe— Accounting  for 
niase-in  Plans"  (PASS  Na  82).  FASB 
No.  92  sets  forth  certain  criteria  that 
must  be  met  in  order  for  a  li^ulated 
Enterprise  to  capitalize  defeired  costs 
uionred  in  connection  with  a  new  plant 
This  notice  invites  interested  persons 
to- participate  in  the  inquiry  and  to  bring 
to  the  Commission's  attention  any  other 
matters  that  they  believe  will  be  useful. 

DATC  Written  comments  must  be 
received  by  August  22, 1988. 

ADoMkll:  All  comments  should  refer  to 
Docket  No.  RM88-22-<no  and  should  be 
addressed  to:  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Comnussion. 
825  North  Capitol  Street.  NE^ 
Washington.  DC  20428. 
TON  RMTNER  WTOIIMATIOW  OONTACn 
Joseph  C  Lynch.  Federal  Energy 
Regulatory  Commission.  Office  of  the 
General  Counsel.  825  North  Capitol 
Street,.NE..  Washington.  DC  20426,  (202) 
357-8059. 

SUPWJEMtilTAItV  JNTOrtlATIOli  Alt 

persons  interested  in  obtaining  the  full 
text  of  this  document  for  inspection  and 
copying  may  do  so  during  normal 
business  hours  in  Room  1000  at  the 
Commission's  Headquarters.  825  North 
Capitol  Street  NE..  Washington.  DC 
20428.  In  addition,  the  Commission 
Issuance  Posting  System  (OPS),  ad 
electronic  bulletin  board  service, 
provides  access  to  the  texts  of  formal     '. 
documents  issued  by  the  Commission. 
CIFS  is  available  at  no  cfaa^  to  the 
user  and  may  be  accessed  using  a 
personal  computer  with  a  modem  by 
dialing  (202)  357-8097.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  &om  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  loeated  in    -  : 
Room  1000. 825  North  Capitol  Street 
NE.,  Washington,  DC  20428. 

L  introdoctioa 

'The  Federal  Energy  Regulatory  .  • 
Commission  (Commission)  ennounoes 
an  inquiry  into  the  interrelationship 


between  the 
authority  and 
Accounts,  an( 
Exchange 
over  issuance 


inunissioB's  accounting 
ilnifonn  System  of 

Security  and 
ission's  (SEC)  authority 
financial  statements,  in 
light  of  recentlictlohs  by  the  Financial 
Accounting  Stiindards  Board  (FASB). 
The  Conunisslon  sieeks  comments 
regarding  the  potential  effects  of 
conflicts  that  t^sult  from  FASB's  actions 
and  proposal^  bn  regulated  enterprises, 
im-estors,  rat0|^ayers,  and  the 
Commission's  turrent  regulations,  and 
what  Commls^n  action,  if  any,  may  be 
appropriate  uitider  the  circumstances. 


II.  BackgnHin^l 

Under  sectii)^  301  of  the  Federal 
Power  Act  (FPA).  16  U.S.C.  825  (1982). 
the  CommissiMi  has  authority  to 
prescribe  the  fanner  in  which 
jurisdictional  (Utilities  are  to  maintain 
their  account^  and  records.  The 
Commission'si  Authority  over  the 
accounts  of  the  companies  under  its 
jurisdiction  expends  to  the  entire 
business  of  thtee  utilities  and  promotes 
the  uniform  accounting  that  is  essMitial 
in  the  electric  Utility  industry.* 

The  Commisfiion  must  have  available 
to  it  for  ratemocing  purposes,  under 
traditional  cosj-of-service  regulations,  a 
set  of  financial!  statements  that  enable  it 
to  determine  ne  current  cost  of 
providing  seryici  and  to  be  able  Ip 
monitor  past  tt^rformance  under       . 
approved  rata  by  inspcKition  of 
financial  statmients  that  c6raport  with 
the  ratemakinnprfnciples  used  to 
develop  themiSo  long  as  the* 
'  Commission  continues  to  engage  in  cost' 
of-service  regulation,  the  Commission 
must,  then<  require  thatits  jurisdictional 
utilities  mainttmn  their  accounts  in  a 
manner  that  renetits  the  economic 
effects  of  reguBtion. 

The  6EC  hMstatutory  authority  to 
establish  financial  accounting  and 
reporting  staidards  tot  publicly-held 
companies  unper  th«  Securities  and 
Exchange  Acl  ^f  1934.  Since  1973  the 
SEC  has  recognized  the  FASB  as  the 
designated  or((&nizati<Mi  in  the  private 
sector  responsible  for  establishing 
financial  accqi^nting  and  reporting 
standards.  Thfaj  mission  of  the  FASB  is  to 
establish  and  llnprove  standards  of 
financial  accQipting  and  reporting  for 
the  guidance  $^d  education  of  the 
public,  includjii^  issuers.  aMditors,  and 


■  See  Senate  R«pr(  No.  621.  74th  Cong..  Itt  Set*.. 
accompatiying  1 2rw,  p.  S3  (193S).  which  became 
Parts  U  and  Ul  of  Ue  FPA:  cf.  Schneidewind.  ef  al.  v. 
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eae.  slip  op.  at  lO  (Mar.  22.  ISM). 


users  of  financial  information.  Those  - 
standards  are,  in  effect,  rules  governing 
the  preparation  of  financial  reports. 
They  are  officially  rec(^nized  as 
aiithoritative  by  die  SEC  (Accounting 
Series  Release  No.  150,  dated  December 
2a  1973),  and  the  American  Institute  of 
Certified  Public  Accountants  (Code  of 
Professional  Conduct  as  adopted 
January  12. 1988). 

Since  its  inception,  the  Commission's 
Uniform  Systems  of  Accounts  and 
related  financial  reporting  requirements 
have  been  based  on  sound  accounting 
principles  applicable  to  privately-owned 
business  enterprises  in  general  with 
certain  differences  to  accommodate  the 
manner  costs  are  recovered  in  cost- 
based  utility  rates.  These  differences 
recognize  that  under  cost-based  rate 
regulation  equity  has  a  recordable  cost 
during  the  period  of  construction  of 
utility  assets,  and  allow  for  the 
recording  of  so-called  regulatory  assets 
or  liabilities.  These  differences  have  not 
resulted  in  conflicts  between  the 
Commission  and  the  SEC  in  the  past,  in 
part  ef  the  existence  of  FASB  Statement 
No.  71.  Accounting  for  the  Effects  of 
Certain  Types  of  Regulation,*  and  its 
predeeessor,  the  Addendum  to  ^e 
Accounting  Principles  Board's  (APB) 
Opinion  No.  2.*  These  statements 
recognize  diat  difference  may  arise  in 
'  the  ai^iUcation  of  generally  acc<^t^ 
accouiiyng  principles  (GAA^  *  as- 
between  regulated  and  nonregulated- 
businesses,  because  of  the  effect  on* 
r^ulated  businefses  of  Uie  ratomalcklg 
process,  a  phenomencm  not  pr(E>seat  in 
nonregulated  businesses.  Thede 
differences  chiefly  concern  the  time  at 
which  various  items  enter  into  the  - 
determinati<Mi  of  net  income  in 
accordanoe  with  the  principle  of 
matching  costs  and  revenuei.  For 
example,  if  it  is  clear  that  a  current  cost 

*  Tkie  Uniiomi  Sys^  of  Aoooiuita  for  electric 
utilitiea  became  effectiirejuiie  1.  U37;  the  Untform 
System  of  Accounts  for  gat  utilitrab  became 
effective  lanuary  1. 1940. 

*  Issued  December.  1SB2  (FASB  Statement  No.  71). 

*  Addendum  to  APB  Opinion  No.  2  (Accounting 
for  the  Investment  Credit),  iaaued  December,  1862 
(AFBOpinimiNo.2) 

*GewraUy  accepted  aeooonUng  principles 
(GAAI^  is  a  technical  term  la  financial  aooounting. 
GAAP  enosmpaaaes  the  oonventioiia.  rule*  and 
procedures  npcessaiy  tp  define  accepted  aoooonting 
ptvcHpM  a(  B  parUcular  time.  GAAP  incorporatet 

-(heaocounbiigproEesaton'sooiiiMiausaia    '         ' 
particttlar  time  as  to  wMch  economic  resources  and 

.  oUigations  should  be  recorded  as  assets  and 
UabiliJtfM  by  financial  accounting,  which  changes  in 
assets  and  liabilities  should  be  recorded,  when 
these  changes  should  be  recorded,  how  the  assets 
and  liabilities  and  changes  in  them  should  be 
measured,  what  information  should  be  disclosed 

'and  what  financial  statements  should  be  prepared. 


will  be  recoverable  out  bf  future 
revenues,  FASB  Statement  No.  71 
permits  a  regulated  utility  to  recognize 
the  cost  in  the  future  period  or  periods  in 
which  the  related  revenue  accrues.  This 
would  not  be  triie  for  unregulated 
enterprises.* 

The  accounting  profession,  then,  has 
traditionally  reco^uzed  tiiat  the 
ratemaking  process  produces  certain 
economic  effects  not  present  in 
nonregulated  industries  and  has  issued 
authoritative  pronouncements  (such  as 
FASB  Statement-No.  71  and  the 
addendum  to  APB  Opinion  Na  2.  noted 
above)  embodying  this  principle.  The 
Commission  has  from  time  to  time 
adopted  revised  accounting  rules,  where 
appropriate  to  do  so,  to  reflect  new. 
authoritative  accounting  '"'.';/ 
pronouncements,  whilie  continuing  to 
take  into  accoimt  the  economic  effects 
of  the  ratemaking  process.  For  example, 
in  response  to  these  pronouncements, 
the  Commission  (a)  Adopted  an  all-     '  - 
inclusive  income  statement '';  (b)  made' 
provisions  for  principles  of 
comprehensiveMncome  tax  allocaton  *; 
(c)  issued  regulations  for  recording  of 
capital  leases  *;  and  (d)  issued 
guidelines  to  electric  utiUties  regarding 
imfriementatlrai  of  the  standards  set 
forth  in  SFAS  No.  90,  Regulated 
Enterprises — ^Accounting  for 
Abaiidonmeats  and  Disallowances  of 
Pliaht  Costs  (issued  by  FAS&jn 
Peceipbcnll8e).»«^  ;:!:;. p* 

.  ThuSj  there  has.  been  a  miedunlsm 
allbvdi^  atiiiitiM.tb. observe  GAAP  that 
at  the  same  time  recognizes  their  imiqiie 
character  as  cost-of-service  regulated 
enterprises.  This  mechanism  has  been 
balanced  on  an  accommodation 
between  the  accounting  profession  and 
the  Commission,  with  each  recognizing 


*  See  Order  Na  60i>-B,  Accounting  for  Premium. 
Discount  and  Expenae  of  Issue,  etc..  se  Pt>C  SBt  (July 
S  1977),  42  FR  ^,970  Ouly  A  1977):  rehg.  denied.  SB 
FPC  ITSe  (SepL  7. 1977)  (Ordei'Na  SOS-B). 

^  Order  Ne.  388.  Revisions  in  Uniform  System  of 
Accounts  and  Annual  Reports  Form  No*.  1  and  2. 
for  Reportins  Year.  1970, 42  FPC  831  (Oct.  9. 19681, 
rehg.  denied  4  2  FPC  11008  (Dec.  IS  1968).  34  FR 
17.434  (Oct  28. 1888): 

^  Order  No.  ICilUgiiUttiona  Implementing  Tax   . 
NotqidiialiM  iof  CattalB  ^anoctiiig  TKoing 
DiffiMi»ca«iiiiheBeea|Biti|onofExp«mauai^.  ,  .,.- . 
Revenues  for  RatemaUhg  and  Income  Tax  ' 
Purpdaes;  FBRC  9ut  aiid  Ret.(RfeiUationa''' 
Pra*mblea-18n'^t8eit^t«i2S*  fMay  S,  1961J.  46  FR     : 
28Al3(MayM.liMl). 

*  Order  No.  39a  Revisions  to  IHiblic  Utility  and 
'  Natural  Gas  Company  QassificaUon  Criteda. 

Uniform  System  of  Accounts  for  Form  Noa.  i.  l-F.  2 
and  2-A  and  Related' Regulations,  (Retpilations  ' 
Preambles  1982-1965]  FERC  Slats,  and  Reg..  1 3b.S8e 
(1964).  49  FR  32.488  (Aug.  14. 1884). . 
•0OCAReleaseissuedMatch.il.  1967.   . 
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the  obligation  of  the  other  to  present 
financial  infonnatioa  properly  allowing 
for  the  economic  effects  of  tiw- 
ratemaking  process. 

Admittedly,  the  Commission's 
recognition  in  financial  statements  of 
certain  types  of  assets  and  liabilities 
and  its  recognition  of  income  and 
expense  over  (Cerent  time  frames  is 
dilTerent  and  may  not  be  appropriate  for 
enterprises  not  regulated  on  a  cost-of- 
service  basis.  Up  to  this  point,  however, 
the  Commission  has  concluded  that 
these  differences  are  important  so  that 
utilities'  statements  will  be  presented  to 
the  pubUc  on  a  soimd  and  meaningful 
basis  and  will  be  consistent  with  Uie 
economics  of  the  regulated  utilities.'  * 
The  Commission's  accounting  and 
reporting  requirements  have  been 
adopted  by  numerous  state  regulatory 
commissions  in  regulating  retail  rates  for 
electric  and  gas  service. 

nL  Recmt  Dovetopnients 

FASB  has  recently  issued  statements 
that  may  change  the  way  regulated 
public  utilities  account  for  certain   .    ^ 
transactions  io  the  financial  statements 
that  they  issue  to  the.publio.  For 
example,  in  August  1987.  FASB  issued 
Statement  of  Financial  Acoounting 
Standards  Na  92.  "Regulated 
Enterprises-^Accoimting  fcr  Pbase-In 
Plans"  (FASB  Na  92).  scttmg  forth 
certain  criteria  which  must  be  met  in 
order  for  a  regulated  enterprise  to 
capitalize  as  aa  asset  all  costs  incurred 
in  connection  with  a  new  plant,  recover 
of  which  has  beos  deferred  by  ft 
regulaUtry  body.  For  planto  completed 
before  lanuary  1. 1988.  and  plants  on 
which  substantial  physical  construction 
has  been  pecfonned  before  such  date. 
FASB  No.  92  requires  that  all  deferred 
costs  be  recovered  %vithin  ten  years  of 
the  date  the  deferrals  begin. 

fai  addition,  the  percentage  increase  in 
rates  scheduled  under  the  phase-in  plan 
for  each  future  year  can  be  no  greater 
than  the  percentage  increase  in  rates 
schptjuled  under  the  plan  for  each 
immediately  preceding  year.  If  all 
criteria  of  FASB  No.  92  are  not  met,  the 
regulated  utility  may  not  capitalize  any 
of  the  deferred  costs  allowed  under  the 
phase-in  plan  in  its  financial  statements 
issued  to  the  public,  but  must  reflect  the 
deferred  costs  as  a  loss  in  the  current 
year.  For  plants  on  which  no  substantial 
construction  has  been  performed  before 
January  1. 1988,  recovery  of  costs  under 
phase-in  plans  cannot  be  reflected  by 
the  utility  for  financial  reporting 


purposes  regardless  of  the  length  of  the 
phase-in.** 

Phase-in  plans  are  a  way  of  allocating 
over  time  the-cost  of  providing  service  m 
a  manner  consistent  with  regulatory 
'  objectives  and  the  public  interest.  A 
phase-in  schedule,  although  achieving 
different  expense  recognition  in 
particular  periods  than  would  the 
application  of  generally  acceptied 
accounting  principles  to  a  nonregulated 
enterprise,  does  not  disallow  costs  from 
rate  recognition,  but  simply  provides  for 
recovery  of  those  costs  in  a  later  period. 
Where  it  is  probable  that  the  costs 
deferred  throu^  the  pbase-ili  schedule 
will  be  collectible  throu^  future  rates, 
the  deferrals  are  regulatory-created 
assets  that  property  require  recognition 
on  the  balance  sheet  filed  with  the 
Comanission. 

The  Commission  has  recently 
addressed  the  question  of  whether,  in 
light  of  FASB  No.  92,  public  utilities 
subject  to  the  Commission's  jurisdiction 
can  contimie  to  maintain  their  books    - 
and  accounts  in  accordance  with  the 
Commission's  Uniform  System  of     " 
Accounts.  Ib  Arkansas  Power  »  Light 
Compafiy\ArkansasY*  and  in  Kansas 
Gas  and  Electric  Company  (Kansas),  *  * 
the  CommlttioD  noted  that  it  must  have 
available  for  ratemaking  purposes  a  set 
of  financial  statements  that  will  enable 
it  to  determine  the  current  cost  of 
providing  service  under  its  ackipted 
scheme  of  regulation.  The  Commission 
must^lao  be  able  to  nKmitor  past 
performance  under  approved  rates  by 
inspection  of  financial  stateoients  that 
comport  with  the  rateiBaking  principles 
used  to  develop  them. The  Commission 
decided  that  this  could  only  be 
accomplished  if  financial  statements 
prepared  for  ratemaking  purposes  are 
prepared  in  a  manner  that  reflects  the 
economic  effects  of  regulation.** 
Because  in  each  case  it  was  probable 
that  the  deferred  costs  would  be 
collectible  thrqagh  future  rates,  the 
Commission  allowed  both  utilities  to 
continue  to  record  as  assets  on  their 
books  and  records,  in  accordance  with 
the  Uniform  System  of  Accounts,  the 
deferrals  accrued  under  their  respective 
phase-in  plans  even  though  neither  plan 
conformed  to  the  requirements  of  FASB 
No.  92. 

The  Commission  appreciates  FASB's 
desire  for  a  high  level  of  assurance  that 


■ '  See  Order  No.  505-a  supra  n.  6  at  S94-S. 


'*  FASB  iMued  FASB  Nix  82  beoiu**  it  waa 
concerned  that  phaae-in  plan*  "have  evolved  *  *  * 
to  open  ended  plans  that  deferred  coats  Indefinitely 
and  promised  racovery  only  whan,  and  if.  fuhir» 
demand  grew  to  the  point  that  the  capacity  in 
question  waa  nneded."  FASB  No.  92  at  24  f  57 

"41  FERC I  61.034  (1987). 

^«  43  FERC  61.248  (1968).      . 

'*  41  FERC  at  6:U164. 


phased-bi  costs  will  actually  be 
recovered.  However,  a  tjUfficuhy  with 
FASB  No. '92  ia  that,  for  phase-in  plans 
that  do  not  conform  to  its  qiteria, 
recognition  of  costs  consistently  with 
the  way  costs  are  recognized  by 
enterprises  that  are  not  regulated  will 
reduce  income  available  for  debt 
coverage  and  for  dividends  on  commoo 
and  preferred  stock.  This  is  true  even 
though  future  revenues  are  to  be ' 
provided  for  the  costs,  on  a  deferred 
basis,  because  costs  and  revenues 
would  not  be  matched  on  the  financial 
statements.  This  accounting  may  drive 
up  the  cost  of  capital  and  could  have  a 
long-term  detrimental  effect  on 
ratepayers  as  the  increased  cost  of 
capital  is  recovered  in  rates.  Also,  as 
capital  becomes  more  difficult  to  obtain, 
or  as  its  cost  rises,  utilities  may  be  less' 
likely  to  agree  to  phaae-iti  plana. 

OnMay  2a  1988,  the  SEC  determined 
not  to  institute  proceecfings  on  Arkansas 
Power  &  Light  Company's  (AP&L) 
petition  for  a  declaratory  order  that    -  ; 
weu|diiave  allowed  the  company  tO;. 
coptinue  recording  as  assets  «n  its.   .  .^ 
financial  statements  filed  with  the  SEC 
certain  costs  .associated  witti  AP&L's 
Grand-Culf  phass-ip  plan  (plan  assets) 
even  though  the  plan  did  not  meet  the  - . 
requirements  of  FA^  No.  92.**  Under 
the  Commission's  order  in  Arkansas,  "  \ 
AP&L  may  continue  to  record  plan 
assets  in  its  books  and  records  and  in 
the  financial  statements  that  it  publishea 
and  files  with  the  Commission.  In  the 
SEC's  view.  AP&L  could  achieve 
oompliance  both- with  SEC's  rule«  and 
statements  of  policy  and  with  the 
Commission's  order  at  Arkansas,  supra, 
in  one  of  two  ways.  First;  AP&L  could 
file  financial  statements  "With  the  SEC  in 
conformity  with  FASB  No.  92.  while 
maintaining  underlying  accounts  to  bd 
filed  both  with  the  SEC  and  with  the 
Commission  that  do  n<>t  conform  to 
FASB  No.  92.  Alternatively.  AP&L  could 
apply  FASB  Na  92  taboth  iU  financial 
statements  and  the  underlying  accounts 
filed  with  the  SEC  while  filing  separate 
financial  statements  and  underlying 
accounts  with  us  that  do  not  confonir  to 
FASB  Na  92.  According  to  the  SEC  Uiis 
latter  alternative  would  result  in  no 
conflict  with  its  rides  and  policies  so 
long  as  AP&L  did  not  distribute  to  its 
shareholders  or  publish  under  federal 
securities  law  requirements  the  financial 
statements  that  it  filed  with  the 
Commission.'* 


'*  Letter  rrom  SEC  to  APSL  and  .Middle  South 
t'lililies.  Inc..  dated  May  2a  1968.  (Letter). 
"Supra a.  \i. 
'•Letter at  2. 


:■'.-*   lif-.- 
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It  appear^  ^at  the  SEC  and  this 
CommiMiimttre  in  some  instances 
viewing  difmently  how  financial 
statements  ^Muld  be  prepared  in  order 
for  each  coo^ssion  to  carry  out  its 
respective  Klsponsibilities  under  its 
governing  s^^tutes.  Thus,  the  SEC  Cor  its 
purposes  has  decided  to  fdlow  the 
direction  inaca  ted  by  PA^  while  the 
Commission  ftielieves  that  effective 
regulation  rnuires  that  utilities'  books 


and 
Ofdiat 
that  in 
aqd 
Noi9£ 
Thei^fB 
i  recent  ft 
recognition 

*-..  . 
liies^'arei 
pensions  (F, 
issued' 
for  income 


!eflect  the  economic  effects 
|{  ition.  even  if  that  means 
a  Jnctanoas  a  utility's.boeka 
n«^hot.oonforiB  to  PASS 

ither  areas  where  FA8B> 
i»rGnQbdelor|co8t      .  ..;  .^ 
XeraaUy  l&aii  may  fav* ,'  «i~ 
our  regulateiyi>iBposes. 
'oht  accouhting  for 
i  Stiteinents  V  and  88, . 
iber,  1965),  aod  accounting 
(FASB^SUtemeiit  Na 


96.  issued  CHbaRibw,  1987) 

IV. 

Because 
byFASB. 
and  die 
they  raise. 


the  above  recent  actions 
arid  the  Commiseion, 
of  the  questions  that 
Commission  believes  it 
appropriate!  lo  aplicit  comments  on  these 
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the  potential  conflicts  that 
t  actions  of  FASB,  the 
C«»unission  have  an  effect 
liMnies,  regidators, 
investors,  ahd  the  public  generally?  If 
so,  howT      I 

(B)  Do  fW^B's  aiitiioritative 
accounting  pronouncements ^ve 
adequate  reldDgnition  to  the  economics 
of  the  ratemaldng  process?  If  not  what 
action  if  anyi  should  be  taken? 

(C)  Woul^litiie  SECs  prohibition 
against  circulating  to  investors  the 
financial  statements  filed  with  tiiis 
Commissioi[  nave  ah  effect  upon 
regulated  ut  ilities,  consumers  or 
investors?    ' 

(D)  Wiiat  Effect  if  any.  would  tiie 
maintenance  of  different  sets  of  books, 
records,  and  financial  statements  have 
on  utilities,  bonsumers  and  investors? 

(E)  Are  tqese  concerns  of  sufifident 
importance  to  warrant  a  rulemaking 
and,  if  so,  what  rules  should  the 
Commission  promulgate? 

V.  Request  te  Public  Comments 

The  Comii^ssion  invites  all  interested 
persons  to  i  ubmit  written  comments. 


data,  views  or  arguinents  on  issues 
raised  in  thik  Notice  of  Inquiry.  While 
the  Coinmisslon  desires  comments  on 
the  specific  questions  posed  in  this 
Notice  of  Inquiry,  it  also  encourages 
parties  to  comment  on  any  aspect  of  the 
issues  nised  in  the  discussion. 
Conmienters  should  not  feel  obligated  to 
respond  to  every  question.  Responses, 
can  be  limited  to  die  questions  that 
address  the commenters'principal  ;. 
concerns.  To  Oie  extent  tlut  several'    ^ , 
groups  or  individuals  may  have  similar 
interestp.  diey  are  encbiin^dd  to  fi^e 
joint oUBOMiis..      ,  i  ■■...; 

/.To  fodlitate  t^tomnent  ^ina^ 
Cbmmiaaiflii  qrgee  oomineBMMs  to      ' 
provUie  a'S^tof  iiage  exectttfVs  Mipiiuuy 

"KifHidr  positions  <m  the  issues  railed. 
ComiMftnters  should  double  space  their 
commAbts.  provide  a  ccndse  description 
tdentifyiiigtiittnselves,  use  this  same 
nvuBbMlia|.v;^stei9  as  die  Commissiim's 
Nbtiee.  of  Su)Hiry  when  answering 
questionC;  and  indicate  by  '74/ A"  when 
ttiey  have  not  answered  a  questicm. 

.    All  comments  must  be  received  bir    " 
AugusI  22. 1088.  Comment*  will  be 
plaoed  ih  the  public  file  established  in 
this  docket  and  will  be  available  for 
public  liupection  io  die  PoUic  Reference 
RodnuRoom  lOOQ.  826  North  Capitol 
Street  NEh  WaiUa^oft.  DC  during 
re^ilar  bosfaieiM  boor*.  Co|i^  of 
commerit*  will  braVailaUiihr 

"^urlBhsisb.  '•■**-•■  •  .^' '  ^-  "■■    ■ 

Uet  of  t^ibleiBls  ia  l»cni  ftrt  m 

Qectric  power.  Bectife  utilities. 
Reporting  and  recordkeeping 
requirements.  Uniform  system  of 
accounts. 

By  die  diiecti(Mi,of  tin  Commission. 
LoisaCMfaelL 
Acting  Secretary. 

(PR  Doc.  88-14400  Filed  6-24-88:  8:45  am] 
■axiNe  cow  nrr-m-m 
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AdmlfHotrativo  Dotormination  of  Fun 
Avoidod  Costa,  Saiss  of  Power  to 
QuaNfyihg  FadWIaa,  and 
Interconnaction  FacHlfla^  Requast  for 
Supplomantai  Commants 

Issued  June  IS.  1988. 

AOENCV:  Federal  Energ}'  Regulatory 

Commission,  DOE. 

action:  Notice  requesting  supplemental 

comments. 

summary:  The  Commission  issued  a 
notice  of  proposed  rulemaking  (NOPR) 
in  this  docket  on  March  16. 1988  (53  FR 
9331  (Mar.  22, 1988))  proposing  to  amend 


the  Commission's  regulations  governing 
the  purchase  and  sale  of  electricity 
between  electric  utilities  end-qualifying 
small  power  production  and 
cogeneration  facilities  (qualifying 
facilities)  under  section  210  of  the  Public 
Utitities  Regulatory  Policies  Act  (16 
U.S.a  824a-3  (1982),  v 

The  Commission  is  requesting 
supplemental  commenUi  on  whether  die 
Comihission  should  codil^  in  the  final 
rule  in  tills  docket  the  position  the 
CoBunission  adopted  in  Qrof^  9- 
RodldeadUUIitht.  Ipc.  f  WUi  reelect  to 
'  rates  kit  diew^lesala  purdkase  in      : 
interetateoomineree  of  electric  energy 
by  aa  elepMc  atiUty  from  a  quaUfytng 
fadttty%rt  exceed  diepurcfaailag 
utility's  avoided  ooai  Coauaebts  should 
be  limited  to  diis  issue  only. 
MTdas  Comments  on  tUs  aetice  must  be 
received  by  Monday.  July  18, 1988.  Reply 
comments  must  not  exceed  15  doubta- 
spacedpages. 

.  Aoonaat:  An  original  and  14  cofries  of 
,  aU  comments  should  be  filed  widi  the 
■■  Office  of  the  Secretaiy,  Federal  Energy 
Regulatory  Commission.  825  N<Hth 
Capitol  Street  NE^  Washington.  DC 
20428,  and  shooldf^iBr  to  Dodcet  No. 
RMB8r6-000.(8«u>plemental  dnnments). 
Partidpaatsv^i  the  pabUc  hearings  in 
tUs  dod(et  sehedubdJor  JulyZl  and 
Ju^  22, 1088.  m«y  oondnebt  aa  thai-  )^-  . 
-  matters  in  tUaootiOe.  .  -• -1^  >  ■' 

All  ivitittan  comments  wfll  bo  placed 
In  die  OpoindaBloit'i  pid>tic  files  a«d  wiU ' 
b«(iiTailable  for  pubfic  in^ecttoain^ 
Ctanndssion's  Division  of  Public 
■  Information,  Room  lOOK  825  Nortii 
Capitol  Street  NE..  Weshington.  DC 
20428,  during  pubUc  business  hours. 

TOR  RMTHM  MMMaMndN  CONTACT:. 

Thomas ).  Lane.  Office  of  the  General 

Counsel  Federal  Energy  Regulatory 

Commission,  825  North  Capitol  Street 

NE.,  Washington,  DC  20428.  (202)  357- 

85^ 

aWW  BMINTAHV  INFOWMATIONl  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Fedscal  Register,  the 
Commission  also  provides  all  interested 
person  an  opportunity  to  inspect  or  copy 
the  contents  of  this  document  during 
normal  business  hours  in  Room  1000  at 
the  CommisSicm's  Headquarters.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 


M3FERC1<1M7(1868). 


MlflO 
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modem  l^  dialing  (202)  357-8007.  T%e 
complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  1000, 
825  North  Capittd  Street.  NE., 
Washington.  DC  20426. 

L  Introduction 

The  Federal  Energy  Regulatory 
CommissicH)  (Commission)  is  requesting 
supplemental  ommients  en  v^ther  the 
Commission  should  codiiy  in  the  final 
rule  in  this  docket,  the  position  thft  j 
Commission  adopted  in  Onmge  9 
Rockkmd  UtiHtiea,  Inc.  *  with  respect  to 
rates  fix  the  wholesale  purdiase  in 
interstate  commerce  of  electric  energy 
by  an  electric  utility  from  a  qoalifyfaig 
facility  that  exceed  the  pwK^asing 
utility's  avoided  cost 

n.  Background  and  Discussian 

The  Commission  issued  a  notioe  of 
proposed  rulemaking  (NOPR)  in  this 
docket  on  Mardi  m  1988.*  The  NOPR 
proposed  to  amend  the  Commission's 
regulations  governing  the  porchaae  vdA 
sale  ol  electricity  between  elactric 
utilities  and  qualifying  smaH  powet 
Induction  Mdlities  (QFs)  under  section 
210  of  PURPA.*  Under  the  Commission's 
regulations  inqilementing  section  210  of 
ItlRPA.  a  utility  is  not  required  to  pay 
more  than  its  "avoided  costs'*  for 
purchases  ftom  new  QF  capacity  in  the 
absence  of  a  negotiateid  rate.*  "Avoided 
costs'*  are  defined  as  the  incremental 
costs  to  an  electric  utfiity  of  electric 
energy  or  ciqiacity  or  both  which,  but  for 
the  purchase  fiom  the  [(^  or  [QFs]. 
such  utility  would  generate  itself  or 
purchase  from  another  source".*        < 

Petitioners  for  rehearing  (rf  the       ' 
Commission's  decision  in  Orange  8- 
Rockhadhmw  asserted  that  the  Ocansfi 
»  Rockland  vtitethaa  generic 
implications  far  beyond  the  facts      , 
presented  in  that  proceeding  and  that 
the  position  ado|>tad  1^  the  Commission 
more  properly  should  be  the  subject  of  a 
rulemddng  ptteeeding.*  ITm 
ConunisakiB  agree*  that  its  decision  in 
Orange &Rodklaod\ui»fieumc    • 
implications,  and  is  tker^ore 
reqioading  to  the  maiqr  rehearing 
requests  far  a  generic  proceeding  1^ 
ejqpanding  the  scope  of  this  dodiet  to 


•43PERC1S14B7|MeS). 
*S3FRSS3iqite.22.nSS).  , 

*lStlACM«a-»(lSaz).  I 

nscnausMaiiMsq. 

MSCni  282.1«(b)W  (MB7). 

•  See.  ««JlasiiMk  far  RtlMMdiW  by  Uk«  Lake 
&ieineorpaMHen.  tha  Pntrfic  Servic*  Coramlstion 
of  tbeSlatetirNMr  York,  andliie  Nattomi 
Independent  Energy  Prgducen.  Docket  No.  EL87- 
S3-0BS. 


address  the  issue  of  whether  the 
Commissioa  should  Qodi^  in  its 
regulationa  the  poaitkMi  adeptAd  1b 
Oiwy^^/I«dEJaiMi' ThaConBiasion 
will  address  this  issue  in  the  final  rule. 

m.  EnviroomeBla}  Review 

The  Commisskm  has  akeatly 
determined  that  an  enviroomentil 
impact  statement  CEI^  ia  not  caquiied  in 
this  rulemaking  proceediiigi  This  noHce 
merely  ejqponda  the  Commission's 
proposal  in  ttis  docket  and  also 
addresses  only  the  issue  of  establishing 
electric  rates.  Ilierefore,  it  is  not 
necessary  for  die  Commission  to 
prepare  an  EIS  on  this  issue.* 

Furthermore,  codl^ing  die  Orange  B 
Rockland  dedrion  in  the  Commission's 
regulations  would  not  have  a  significant 
ei^ct  on  the  human  envircmment 
Absent  die  abflity  to  set  rates  for 
wholesale  purchases  firom  QPS  ki 
interstate  commerce  above  avoided 
cost,  states  will  still  retail  die  ability  to 
favor  preferred  technologies  through 
other  means. 

The  Commission  invites  interested 
persons  to  sobnrit  comments  on  ttis 
notice  requesting  supplemental 
comments.  Comments  nnist  be  received 
by  July  18. 1886.  Reply  comments  must 
be  received  by  August  15. 1968.  Reply 
comments  must  not  exceed  15  double 
spaced  pages.  An  original  ^d  14  copies 
of  all  cwiBMnts  rtm^d  be  filed  with  die 
Office  of  the  Secretary.  Federal  Energy 
Regidatory  Commission.  825  Nordi 
Capitol  Street,  NB.,  Waahitigton.  DC 
20426,  and  should  refer  to  Ztodcet  No. 
RM8a-6-000.  Partidpanto  in  die  pubBc 
hearings  fai  M*  dodtetsdiedded  for 
July  21  and  July  22. 1988.  may  eerament 
on  the  matters  in  this  notice. 

All  wiittSBk  comBMBts  will  be  placed 
in  the  Commission's  public  files  and  wiU 
be  available  for  public  inspection  in  the 
Commission's  Division  of  Public 
Information.  Room  1000k  825  Nordi 
Capitol  Street  NE..  Wasbmgton.  DC 
20426,  during  regular  business  hours. 

Ust  of  SoHeets  in  18  CFR  Part  288 

Electric  powet  planta.  Electric  utilities. 
Natural  gps,  Reportiog  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part 


*  See  ev- Requert*  for  RekaMhw  by  Beditei  Ovfl. 
fate,  and  Ibe  iMkpaMieat  Power  Piodueen  of  New 
Yoik.  •(  oL  Docket  No.  EU^-SS-OSa 

*  la  ths  niiiiwliikari  nmilatlnna  Impinff"^**'^ 
the  Natknal  BavifonnaBtat  PaNcy  Act  of  taBS(42. 
U&C.  on  flSSZ)).  the  eatabtMuoeiM  oTiMt  and 
reaeenaUe  eknlrie  ralaa  la  catesoricaiiy  exchided 
fran  raquMns  •»  BIS.  Se»1S  C3PR  3«M(aXl8) 
tWBT). 


292,  CI(i9tBrl,11da  li.GBdrfl//Wsni/ 
Aa^guiBti^Bs^  as  act  facdi  bdbw. 


By  tiieCsaunBSliui.  OmtBissioBBf 
Tkabandl  coacwnd  te  psft  as  to  the  reviest 
Ibr  pabUe  ooasMM  and  dttMsatod  in  part  as 
to  thapoaittaD  ihs  CoBuniaiiai  adbptad  In 
Onmgt^RodtkutdUUliUm.  bte. 

AetingStcretcay^ 

PART  na-HECMIIATICMS  UNDER 
SECTION  UK  JMDtiaOP  THE  PUBLIC 
UnUTY  REfiULATORV  POUOES  ACT 
OP  IWt  IWPI WMARPTO  mAU. 
POWm  PROOUCnON  AND 
COQENERATION 

1.  The  audiarity  dtadon  in  Part  292 
continues  to  read  as  fdlows: 


Ad  of  inat.1>Mbi.L»-4M(BspailBMiil  •£ 
Energy  Qrganiastian  Act.  4ttlJiI  7101-7352 
(198^  &a  UOOa  3  cm  UTS  CoaipH  p.  142: 
In  J^jwn^t  Offlcss  Apyropflsttons  Act.  31 
U  AC  8701  (19621:  Federal  Powet  Act  16 
U.S.C.  TMa-azar  (1982):  Public  Utility 
Regulatwy  Polidea  Act  16  U.&C.  ailtt-^aB46 
(1962),  as  amended. 

2.  In  1 202.301  paragraph  (a) 
inteoductory  text  is  added  to  read  aa 
foUows; 


(a)  Rates  for  purcbaaes.  A  state  has 
no  authori^  to  estabUsb  rates  for  the 
purchase  of  energy  or  cavadty  from  a 
qualifying  facility  above'  the  purchasing 
utility's  avoided  cost 

(FR  Ooc.  88-14407  Filed  6-24-86: 89«6  am) 
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Mmtcr.  Internal  Revenue  Service. 
Treasury. 

action:  Notice  of  proposed  rulemaking 
by  crosa-refarence  to  temporary 

regulations. 

SUMMARV:  This  document  oontains 
proposed  income  tax  regulations 
relating.to  current  taxation  of  income  of 
foreign  goveraments  from  investment 
sources  widiin  die  United  States.  This 
action  is  necessaiy  because  of  changes 
to  the  appUoaMetasi  law  made  by  the 
Tax  Reform  Act  of  1988.  in  dM  Rules 
and  Regulatioas  portion  kA  this  Padeeal 


/  Vot  »>  NMaa  /  Mond^  »aw  27.  IWB  /  Pnpomd  Rates 


Katfita.  thJlMial  Revoiae  StoviM  ia 


issuing  

•  these  Battaii  IW  text  of  Mmk 

teixq»oiaiy  i^^wktlons  also  scnws  aa  tha 

conunenl  dobiateat  for  tbia  ycopoaed 
rulemakfiig,  n 

OMm  nttjiltsgulatioiia  we  propoaed 
to  be  efiectiyi  for  taxable  yaara 
begbiniag  after  Iune«)L  1986.  Writtea 
coinmento  aid  request  for  a  public 
hearing  mus^  be  delivered  or  mailed  by 
August  28.  IMS. 

^Aommt:  Send  commente  and  lequests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Rev^hae,  (Attention:  GCajLT, 
INTL-2B5-8«!r.  Wasfrington^  DCZOBM. 


David  A.. 
Associate 
within  Ar 
Internal 


DC202at 

2as-mn 

call). 


Paperweik  RsibictiiMS  Ad 


of  tK»  Office  of 
Counsel  ffnteiuatknutl}, 

efOiicfConnael 

atlftte,  Ttii 
le,  N;^p.|  iWasln^glofit 

"  aala    "" 


kafialinBatiM 


contained!  ^-.^ 

ruleaaktag  kUa  beaa  aabai&ted  III  tba 
Office  of  MaMtgeawat  and  Bu^t  far 
review  in  acdbcdaaca  anth  tha 
Papenvock  Rttfuction  Act  of  igao  f44 
US.C.  35M(IilL  CoBuneBte  oa  the 
collection  ofhifomiati(m  should  be  sent 
to  the.  Office  nfhfoiuiation  and 
Regohrtorjr  Ajmrirs.  OflBce  of 
Managemeaf  |4ml  Budget.  WashtngtOB. 
DC  20603^  atf^ifiea:  Desk  Officer  fbr 
Internal  Revebue  Sendee,  wift  copies  to 
the  Intemal  Bavenua  Service, 
Washington.  DC  20224.  Attention:  IRS 
Reporta  rhartTa  Officer  TSt^Pf. 

Thn  rrihnmiiliefasiBiiliiiii  hi  Ihis 
regulatiaB  ie  ^  |  %t*tl-n  {b),  Thia 
infbnaatira  ii^sqiiirtdby  bteiaa) 
RevcBHe  SenAse  t»  aveid  withheMii«  of 
tax  at  source  lanlh  legHd  to  specific 
types  of  income  received  fay  faseiga 
govemmente  tead  international 
oTganizathMurrhia  informatioa  will  be 
used  by  withholding  agents  to  verify 
that  specific  t^taw  of  income  received 
by  such  fbreiaa  govemmenta  or 
internathinanvsintzations  are  excluded 


from  grosa 
892  and  are 
WTfnfloMns 
likely 
govemnieate 


I  by  reason  of  section 
ore  exempt  from 
r  section  1441.  The 
rare  foreign 
rhrtematfooal 


Estimated  TbM  Annual  ftepartrng 

burden:  4(Smi9  boors. 
Estimated  A  v^roge  Amtw^ Burden  Per 

Respoadent:  lihovn. 
Estimated  Number  of  Respondents: 

3000. 


BUmntedAmmelPtwqimKfaf 

Responses:  Annually. 

Background 

The  temporary  regulatioas  piMiAed 
in  the  Rules  and  Regulationa  portioa  ol 
this  issue  of  the  Fa&tal  Regblar  add 
new  tt**^  iTthinaghllM  TTaiul 
1441-gr.  Tha  tfairi  fflgiAeliaM  ftat  «a 
proposed  to  be  based  oa  the  temporary 
regulations  waaM  aannid  28GRt  Farts  1 
and  88S>  For  tka  text  ai^KtaaiporaBy  . 
regulationsv  see  [T-D.  82ni  pid>I!shed  In 
the  Rides  and  Regnlatfons  portkin  of  thia 
issoe  of  the  Fsdacal  RegMer. 

SpedalAMdfsaa 

Taeae  ptopuseJ  ndes  are  not  major 
rules  aa  deflated  hi  Exeeathre  Onlier 
12291>  lliafefofe.  a  Reguletuiy  bnpect 
An^fsia  ia  not  repaired.  AMJtoogh  this 
docweal  ia  a  aeCiee  af  piepeserf 
rulemridng  that  seBeite  piMic 

©•BiWWM^  at^  HO  wC9  8Bv  ^fmmC 

preeedve  psqafreaienta  of  5  U.SlC.  553 
do  not  apply  hecaase  the  r^galatfaRa 
propaaed  herein  are  hrteipietati^e. 
Therefore,  an  laitM  lepJaluiy 
FlexibiUtjr  Aaa^fsi*  is  net  rsqiidred  bjr 
thaBngalstasji  PteadbaayAct|SU.&C 
Chapter  6). 

Conuaante  and  Kaqnast  foe  a  PUbSe 
Hearhig 

Beiuei 

dieseL     . „ , 

consideratiaB  adi  be  givaa  to  a^ 
written  eaaaMate  Aet  aia  Mbanlted 
(pra^HaMgr  a  a^wd  origjaal  and  aeacn 
copies?  ta  the  Csiaay  ssimier  of  tatemat 
Revenac.  All  onoente  wdi  be 
available  farpabHcnqiactiaB  and 
copying.  A  paMichearii^  Witt  be  beki 
upon  written  revMst  to  die 
Commissioner  by  any  person  who  haa 
submitted  written  conunenta^  If  a  public 
hearing  i&  to  be  held,  notice  of  the  time 
and  place  vnH  be  pubh'shed  in  the 
Fedwal  iCegEstar. 

Drafting  iaiacaiatioB 

The  prihcipat  author  of  Ifiese 
regnlatioas  ia  David  A.  foster  of  the 
Office  of  Associate  Chief  Coonsri 
(IntemetionaFI,  wffiin  tfie  Office  of 
Chief  CotMTsel,  brtemaf  Revenoe 
Service.  However,  personnel  from  ofter 
offices  of  die  bitemri  Revenue  Serrfce 
and  TYeasurjp  Department  partfcipated 
in  developing  the  regtdatf  ons  on  matters 
of  sabstance  and  style. 

List  of  Subjecta 

2ecm  IMl-I  Thmag^  t.9S7-t 

bicrnne  taxea^  Coiporate  deductions. 
Aliens.  Exports.  DISC.  Foreign 
investment  hi  UA,  Foreign  tax  crecfft. 
FSC.  Soatce  d  incanie,  U.S.  iavestmenCs 
abroad. 


26  CFR  U4*t-J  tv  lJ4»~t 

Inoome  taxes.  ABens^  Fore^ 
cosporatians. 

^CfnPbrt§K 

R( 
requi: 

Proposed  Amendmeate  to  the 
Reguiitiona 

The  tenposary  regatatieak  rrjk. 
8211].  published  in  tha  Raise  and 
Rcgidatians  portion  of  this  issue  of  the 
Padscal  Rq^ter.  ate  herdqr  also 
pnqxMed  as  final  regulafiona  under 
section  8K  of  the  hstemal  Revenue 
Codl?ofl9SB> 
Lewranoe  E.  GUs. 
Cbmmisaiooar  ofbteamJ  £etetui& 
[FR  Doc  afr-M«28  Filed  6-M-«l(g;4Sam) 


DEPARfMBITOFTHE  IHTEHIOR 

tTfffrt  nf  Siirfara  Mafco  flnrtemstton 
and  Enfarcawenl 

30  CFR  Firt»73i;  740«id  7S0 


Oparatioiw; 
toCondHd 


HocteuuiBoo 
torPannif 


MMawatej  Ptogcoo* 
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AOENCK  Office  afSarfaceMiniiv     . 

Reclamation  and  Enloiccnicat.  Interior. 
action:  Notice  of  pabfic  heermg. 


r:  The  Office  ol  Surface  Nfialag 
Reclamation  ami  Eafbrcement  (OSMRE) 
of  the  U.S.  Department  of  the  lateriot 
(DOIJ  IS  announcing  a  pubGc  heaiing  to 
be  held  in  Denver.  Colorado  luly  13. 
1988.  OB  the  subject  af  propaaed  penmt 
fees  for  OSMRE  pennilting  actions.  This 
hearing  im  being  held  in  response  to 
several  requests  that  a  hearing  be  heki 
in  Denver.  Thia  haarii^  wiH  be  held  in 
addition  to  the  hearing  scheduled  for 
July  U.  1988  in  WashingUm.  DC. 
DATIK  OShttE  will  bald  a  pablic 
hearing  aa  die  subject  af  proposed 
permit  fees  Car  OSMEB  penaitfa^ 
actioBSpan  ^  tl,  1888^  in  Washington. 
DC.  beginniag  at  9:3a  aja,  aa  anoooBced 
in  the  Federal  Registar  an  May  17. 1988 
(53  FR 17568).  In  addition,  in  response  to 
requests  from  members  of  the  public. 
OSMRE  is  announcing  a  pi^Kehe»fng 
to  be  held  hdy  13w  19B8;r  hi  Daavcr. 
Colorado,  beginnbig  at  8e30  aja. 

hearing  will  be  held  in  the  Departatcnt 
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of  the  Interior  Auditorium,  18th  and  C 
Streets  NW.  Washington,  DC.  The 
Denver  hearing  will  be  held  at  Brooks 
Towers,  Second  Floor,  1020 15th  Street. 
Denver.  Colorado,  beginning  at  9:30  a.in. 

FOR  nmTNEII  INFOmMTtON  CONTACT: 

Adele  Merchant  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  19S1 . 
Constitution  Ave.,  NW..  Washington. 
DC  20240;  Telephone  (202)  343-1884 
(Commercial  or  FTS).  ' . ,-;' 

SUPPUEMEMTARV  mFomMTiON:  Oni 

17, 1988,  OSMRE  published  in  die 
Federal  Register  a  proposed  rule  to 
establish  a  system  of  fees  to  be  paid  to 
OSMRE  by  applicants  to  obtain      . 
processing  and  issuance  of  surface  coal 
mining  and  reclamation  permits  and 
coal  exploration  permits,  and  renewals, 
revisions  and  transfers  of  existing 
permits,  in  Federal  program  States;  on 
Federal  lands  where  OSMRE  issues  a 
permit,  and  on  Indian  lands  (53  FR  • 

17568).  That  notice  announced  a  public 
hearing  scheduled  for  July  11, 1988,  in 
Washiiigtoh.  DC  on  the  proposed  nde,  to 
be  held  upon  request.  In  response  to      - 
several  requests  that  the  hearing  be 
held.  OSMRE  will  be  holding  the  hearing 
in  Washington,  DC  as  scheduled. 

The  purpose  of  this  notice  is  to 
announce  that  an  additional  hearing  will 
be  held  July  13. 1988,  in  Denver, 
Colorado,  bejpnning  at  9*.30  a.m.  local 
time  (See  "DATES "  and  "AODHCSSCS") 
and  continuing  until  ail  persons  in  ;  - 
attendance  wishing  to  testify  have  been 
heard.  This  hearing  is  being  held  in 
response  to  several  requests  that  a 
hearing  be  held  in  Denver. 

These  hearings  will  be  transcribed.  To 
assist  the  transcriber  and  to  ensure  an 
accurate  record.  OSMRE  requests  that 
persons  who  testify  at  a  hearing  give  the 
transcriber  a  copy  of  their  testimooy.  To 
assist  OSMRE  in  preparing  appropriate 
questions.  OSMRE  also  requests  that 
persons  who  plan  to  testify  submit  to 
OSMRE  an  advance  copy  of  their 
testimony.  These  may  be  hand-delivered 
to  the  Office  of  Surface  Minings-  ^.', 
Reclamation  and  Enforcement. 
Administrative  Record,  Room  5131, 1100 
L  Street,  NW.,  Washington,  DC  2024Q:  or 
mailed  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  5191^ 
1951  Constitution  Avenue,  NW.. 
Washington,  DC  20240. 

Date:  (une  22. 198& 
Richatd  O.  MUIer,  ' 

Acting  Director.  Office  of  Surface  Mining 

Reclamation  and  Enforcement. 

(PR  Doc  88-14368  Filed  6-24-68:  8:45  alti] 
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DEPARmENT  OF  TRANSPORTATION 
Coast  Guard  - 
'aaCFR  Part  117 

[Cei)5-S8-3S1 

DrawtKWge  Operatfon  Regulations: 
Atianttc  Intracoastal  Waterway,  NC 

AOSNev:  Coast  Guard.  DOT. 

ACnofl;  Notice  of  proposed  rulemaking. 

SUMmHv:  At  the  requests  of  th«  North 
Carolina  Department  of  Transportation 
and  the  Mayor  of  the  Town  of  Surf  City, 
North  Carolina,  the  Coast  Guard  is 
considenog  a  change  to  the  regidations 
governing  the  drawbridge  across  the 
Atlantic  Intracoastal  Waterway  at  mile 
280.7,  in  Surf  City,  North  Carolina,  by 
restricting  the  bridge  openings  during 
the  boarting  season.  This  proposal  is 
being  made  to  alleviate  vehicular  traffic 
congestion  caused  by  excessive  bridge 
openings,  lliis  action  should 
accomitiodate  the  needs  of  vehicular 
traffic,  while  still  providing  for  the 
reasonable  needs  of  navigation. 
date:  Cbmments  must  be  received  on  or 
before  August  11, 1988. 
AOORESStS:  Comments  should  be 
mailed  to' Commander  (ob),  Fifth  Coast 
Guard  District,  431  Crawford  Street. 
Portsmouth,  Virgmia  23704-5004.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  above  address.  Room  507,  between  8 
a.m.  and  4  p.m.,  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 
FOR  FURTHER  mFORMATION  contact: 
Ann  B.  Deaton,  Bridge  Administrator,  at 
(804)  398-6222. 
SUFPtBMENTARV  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  <:bange  in  the  proposal. 
The  Commander.  Fifth  Coast  Guard 
District.  wlU  evaluate  all 
communications  received  and  determine 
a  course  of  flnal  action  on  this  proposal.  . 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Infonnation 

The  drafters  of  this  notice  are  Linda  L 
Gilliam,  Project  Officer,  and  CDR  Robert 
J.  Reining,  Project  Attorney. 

Discussion  of  Proposed  Regulations 

The  North  Carolina  Department  of 
Transportation  and  the  Mayor  of  the 


Town  of  Surf  City,  North  Carolina,  have 
requested  that  the  NC  50  drawbridge 
over  the  AHantic  Intracoastal  Waterway 
be  regulated  to  open  on  the  hour,  daily, 
between  7M  a.m.  and  7:00  p.m.,  year- 
round  or  from  March  15  through 
November  15  if  the  year-round  request  is 
denied.  This^quest  is  being  made  as  a 
result  of  the  steady  increase  of  pleasure 
craft  traffic  on  Uie  AICWW  since  1985, 
resulting  in  excessive  draw  openings, 
which  are  clausing  vehicular  traffic 
congestion  on  NC  50. 

A  review  of  die  drawlpgs  indicates  _ 
that  drawbridge  openings  Are  steady 
from  January  through  December  with  the 
largest  number  of  openings  occurring 
frdita  March  through  November.  The 
current  operating  schedule  for  this 
drawbridge  is  on  the  hour,  daily, 
between  7:00  a.m.  to  7:00  p.in.,  from  May 
1  dirough  October  31.  In  1967,  the 
drawbridge  at  Surf  City  opened  a  total 
of  5035  times  and  the  average  daily   ' 
traffic  count  came  to  6800.  Vehicular 
traffic  has  increased  frtMn 
approximately  37Q0  in  1972  to  6800  In 
1987.  These  figures  appear  to  support 
the  town's  request  to  regidate  the 
drawbridge  year-roimd.  The  bridge  at 
Wrightsville  Beach,  North  Carolina, 
which  is  located  12.6  miles  nordi  of  the 
Surf  City  bridge,  operates  with  a 
restricteid  schedule  year'^round. 

Separate  regulattons  have  not  been 
proposed  for  the  months  of  December, 
January  and  February  in  order  to  avoid 
confusion  on  opening  times  fm  both 
motorists  and  boaters. 

Economic  Assessment  and  Certifkatien 

These  proposed  regulations  are 
considered  to  be  non-ifaajor  under     • 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportadon  regulatory 
policies  and  procedtuea  (44  FR 11094: 
February  26, 1979).       V 

The  economic  impact  ^diis  proposal: 
is  expected  to  be  so  minimal  that  a  fuU 
regulatory  evaluation  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
this  proposal  is  not  expected  to  have 
any  effect  on  commercial  navigation  or 
on  any  businesses  that  depend  on 
waterbome  transportadon  for  successful 
operations.  Since  the  economic  impact 
of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
economic  in^>act  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 


t 
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Proposed  lUgMlalioaft 

In  r— riWi  ■Uuii  ti  tf»  fwcgufaig;  tfce 
Coast  GoM  prapoMi  to  waend  PM  n7 
of  TM»  aa  ^oio  of  Pettend  Be«datian» 

as  follows:!  i 

PART  117440iUWBRI0QE 
OPEiymop  REGULATIONS 

1.  The  atit^ieritjrcHalran  fbrP^rt  117 
continues  ttx  read  as  foflows: 


AuUMcitye 
CFRua^i 

2.1n| 
nviaedaft^ottowK 

S  iir.nT 


U.&C  499;  «B  CFR  lABi  33 


paffapiif>k{l^)M 


(b)  •  •  •!  I 

(4)  S.R.  S<>*bri(<ge;  mfle  ZBIK?.  at  SOtf 
City,  NC;  b^^ween  7W»  a.m.  and  7W9 
pjR.,  nnnt  oteR  if  sfgnaled  or  tbo  hov. 

*  .  •    f] ;  •    • 

iwtedr  jkBRJlSi  1MB. 
AJUBi— <t  j  [  ' 

/ZeoTildSn/haQ  {AS:  Coaat  OaanL  Qiauaaiidkr, 
Fifth  CbastOianf District 
[FR  Odc.  8B-J4423  Filed  6-Z4-S8: «:«  ami 
BiUMB  coot  ^1*-14« 

II 


OF  HEALTH  AW 


42CFRParl{440 
IBERC-407-f^ 


PMrsonalC#» 

AOCNCVi  Heialth  Cace  FinMciag 
Administtamn  (HCFA).  W^ 
actmn:  PioUscd  nil& 


life  are  proposing  to  amend 
Medicaid  renitatians  on  personaf  care 
service*  fiirmshed  to  a  recipienT  The 
regulMionB  vfoald  clarify  tike  types  of 
services  thaJTmajr  be  covered,  specif 
the  supervi^iy  requirements  tar 
personal  ca^  service  attendants,  and 
provide  for  itview  and  reantliorization 
of  tfie  plan  ot  treatment  at  certain 
intervals  by^  ffie  pbysician. 

The  propdied  changes  are  intended  to 
ensure  eonsMtency  among  States  to 
coverage  ^personal  care  services  and 
to  improve  ptogram  management  at  both 
the  State  and  Fe&ral  fevels^       ■ 
date:  Comments  wiS  be  conaidered  if 
we  receive  l^em  at  tte  aivfopriate 
address,  as  t^videdbel^.na  later 
than  5;00  pjk  on  Augast  26. 198& 
Anottfc  Mail  comments  to  the 
following  a4qre8s: 


Heald)  Cam  FiMndng  AdniMatiatioB 
DapactBieBl  of  Health  and  HHBiaa 

Senricea 
Attenti(»r  BERC-107-P 
P.O.Box2fl67ft 
Baltimore,  Marykad  21207 

If  you  preiet.  y«»  may  delwer  year 
conunei^  to  one  ot  the  Mkmiag 
addresses: 

Room  Jl»^  Hubert  R  Humphrey 


Ave.SW. 


2001 
Waalaflgtoik  DC 


Room  198^  Bast  Ifi^  Rise  BuAAig 
632S  Seeenty  Ooele  v  ui  d 
Bonnere;  Marylandi 

In  commentang;  please  refer  to  file 
code  KRC-fBT-^*'. 

Comments  wflf  be  avaflalle  for  pa Wc 
mspectiuu  ae  fliey  are  receivedL 
beginniing  appnixiMately  three  weeks 
after  piioltcafion  of  ■  document,  in 
Room  3Bv-4*  Of  the  Erepai'Iuieu  t*s  oflFices 
at  209  ndepeBOBnco  Aw*,  SW., 
WasUngtoR.  DC  mi  Monday  timiB^ 
Friday  of  eaeb  week  from  ftSCr  a  jn.  to 
5:09  p.n.  QiRuue.  2BZ-M9-7BM}. 

RMFUHTMBTMrOMUIRmCOMTACTr 
Thomas  Hoyen.  (30X1 909-4607. 
SUPnCWMTAIIV  imrmmmsion: 

I.  Backgimnd 

A.  General 

ftnenai  case  aetvkea  are 

noninstttattoBal  medteattyuoriented 
taskarfil  types  ctiacaeaed  is  sectioD  fC) 
below.  Ami  aso  Meeaahaled  by  a 
redpiear*  ptqrskal  or  ncalal 
invataMaC  Iboy  primarily  involve 
"hands-OD"  awJatancewWi  a  recipic^s 
physical  dtpeadwiiy  needs  (as  opposed 
to  purely  boaaskscpdng  w^uite«a^^s^ 
These  task*  peifaemed  ia  tbe  radpienTa 
home  ^  a  pessooal  care  attendant  no 
similar  to  ttuisc  Ikal  woald  normaBy  be 
performed  by  a  nonc'ii  aide  if  tbe 
ree^Rent  were  Bs  a  habitat  ar  mmfaif 
home.  The  pocpeae  ol  peneoal  care  le  to 
accommodate  die  need  far  rdalhrcly 
uaskffled  mainteaaace  or  sopportive 
naningcare  fanislwd  in  the  home 

B.  Statute  an<fReguIation» 

The  Medicaid  program  funda  a  variety 
of  mediefd  and  RBiMdiid  senrtcea  set 
forth  IB  title  XK  of  the  Social  Seomty 
Act  (the  Act>.I»addltkNkte  dK  apedfic 
services  aathociied  by  aeclieaa 
ig05(a)(l)  thcougb  iZO)  of  the  Act. 
section  ig06(aK21>penMts  the  Secretary 
tr-  firrnfy  nthrr  ■edira?  ind  rrwriiial 
servicea  ao  Mrdkaid-cevered.  IbKler 
this  audiority.  the  Secretaiy  hae 
included  penenal  care  seviccsi  as 
desoribedia  rcguiatioBS  at  42CFR 
440.170(fV 


The  regulations.)  

personal  care  services  only  is  very 
genera!  f  enns^  and  alate  that  peraonal 
care  services  In  a  redplent'a  home  ■ 
means  Iretyicea  prescribed  by  a 
phystcfan  iA  accordance  with  &e 
rec^'enTa  plan,  of  tseairaent  and 
provided  by  an  indiviikial  who  »— 

(1>  QuaBQed  to  provide  tbe  services; 

(2)  Supeiviaed  by  a  registered  nurae; 
and 

(3)  Not  a  member  of  the  recipient's 
family. 

A  more  specific  personal  care 
definition  has  formaay  yeata  been 
ihduded  in  Us^caid  pNgraaa 
guidelinea.  In  arder  to  darify  the 
regulation^  we  now  psopeae  eaaeaiially 
iTinrnrynratr  the  fkmonfs  af  Ihu 
guidelines'  more  ilfitaMnd  r^rtyimV  care 
definition  aa  part  of  the  legalatioos 
themselves. 

C.  Current  nr/ky 

Currently.  22  States  include  this 
optional  benefit  ia  d^k  ^n^^^ffi*  plans. 
Under  current  Medicaid  policy 
(Medicaid  Assistance  y—iw'.  section 
S-MO-OOk,  "Pacsoaal  Care  Senices  ia 
Rccipieat's  Home^.  iiswrd  in  iasm^ 

as  services  thai  primarily  involve  dired 
patient  care^.Ttiishandfron  patient  care 
can  indude  activities  such  as  aaaiatiae; 
with  administntioa  of  sttAcationa. 
eyedrops,,  and  ointmeata  as  well  as 
provid^  Beaded  assistance  or 
supennkn  with  basic  peraonal  hy^ene* 
eating  glOQiung,  and  toihtfiaft.  It  does 
not  however,  include  skilled  setvices 
that  are  aivrapriately  fbnHshedealyby 
a  regiateted  nuisa,  Brimsod  practical 
nuree;  thesapiat.  or  similai  health 
profcssinnal 

WhUe  the  paiaiaiy  ^■■fMi^  of  the 
personal  care  atteadant  is  to  provide 
dired  patient  care,  dre  atleadaat.  under 
current  policy,  may  atao  petfans 
inddental  houaehotd  or  chore  aetvises 
neceaaaiy  l»  prevent  or  poatpoae 
institatisaaliiiatioa  of  the  recipieat 
These  seivieea  may  JadudemaiatmniBg 
n  ssft  snrt  r htan  saTifaamral  in  M»as  of 
the  home  aaad  by  Ae  redpieat.  lot 
exaatple.  chaai^  of  bed  liacaa.  l^ 
housecleaning,  rearranging  funutue  to 
assure  that  necessary  supplies  or 
medication  are  aecesBtbte  lo  the 
redpiei^  aadlaaadeii^g  eaacatial  to  the 
condbrt  and  deaaUneae  of  the  Rdpient. 
These  services  may  also  iadade 
services  that  ensure  the  redpient's 
nutritionaf  needs  are  met  sudi  as  the 
attendant's  assistance  with  meal 
preporatiaa  faddch  may  hKlude  grocery 
sh^qiping)  aad  washJagatsasih  aaed  to 
preparei^  serve  the  redpieaf a  Eobd 
during  the  attendant's  visit. 
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D.  Program  Experience 

Existing  Icmgstanding  guidelines  in 
section  5-140-00  of  the  Medical 
Assistance  Manual  clearly  state  that 
under  the  personal  care  benent,  "[a]ny 
household  tasks  perfonned  should  be 
purely  incidental  to  the  patient's  healdi 
care  needs."  and  that  homemaker 
services  furnished  in  isolation  "*  *  * 
are  not  reimbursable  under  title  XIX  ' 
*  *  *  because  they  are  not  medical 
needs."  Although  these  clarifying 
provisions  appear  In  the  interpretive 
guidelines,  the  language  of  the  current 
regulation  is  more  general.  Most  States 
have  implemented  personal  care 
services  in  a  manner  that  is  consistent 
with  the  guidelines:  however,  some 
States  have  cldimed  FFP  for  services  of 
a  purely  hdusekeepiog  nature. 
Therefore,  in  order  to  ensure 
appropriate  attention  to  patient  care, 
and  to  ensure  that  this  beneHt  is 
consistently  implemented  in  the  manner 
that  we  intended,  we  are  clarifying  the 
regulations  to  apply  the  concepts 
contained  in  the  longstanding 
interpretive  guidelines. 

We  are  also  taking  this  opportunity  to 
make  certain  additional  clarificaHons  in 
the  personal  care  services  definition  that 
we  believe  are  appropriate.  For 
example,  although  the  current 
regulations  require  personal  care 
services  to  be  "(Hcscribed  by  a 
physician  in  accordance  with  the 
recipient's  plan  of  treatment,"  they  do 
not  specifically  address  the  need  for 
reassessment  of  the  recipient's  plan  of 
treatment  by  a  physician  once  it  is 
established.  Thus,  once  a  physician 
prescribes  personal  care  services,  the 
benefit  conceivably  could  be  avaHable 
indefinitely  and  the  services  provided 
remain  unchanged,  even  if  the 
recipient's  condition  changes.  In 
addition,  the  regulations  require  that 
services  be  provided  by  an  individual 
who  is  "qualified,"  and  who  is  "not  a 
member  of  the  recipient's  family,"  but 
do  not  define  these  terms,  which  have 
been  subject  to  varying  interpretations. 
We  believe  that  revisions  are  needed  in 
the  current  regulations  to  clarify  these 
elements  of  the  personal  care  8«rvices 
definition.  ]     : 

n.  Provisions  of  tfa»  Regiilatk»a«i 

To  address  the  problems  discussed, 
we  are  proposing  the  following  changes 
to  the  regulations:  \ 

A.  Clarification  of  Types  ofCovertd    ^>. 
Services  .'"  ''"■'' 

We  would  amend  the  regulations' to 
clarify  the  types  of  services  that  would 
be  covered  as  personal  ewe  services^ 
The  regulations  would  specify  that  the 


personal  care  benefitcan  include 
incidental  household  and  diore  services, 
but  only  when  they  are  furnished  as  an 
integral  but  subordinate  part  of  a 
program  of  personal  care  furnished 
directly  to  the  recipient  (that  is,  the 
services  are  directly  related  to  a 
recipient's  medical  needs  and  are 
furnished  in  conjunction  with,  but 
«ubordinate  to.  direct  patient  care). 

Under  the  revised  42  CFR  440.170(f). 
personal  care  services  would  include 
those  tasks  directed  at  the  recipient  or 
his  or  her  immediate  environment  that 
are  medically-oriented  (that  is,  direct 
patient  care,  as  well  as  those  household 
and  chore  services  that  are  furnished  as 
an  integral  but  subordinate  part  of  the 
personal  care  furnished  directly  to  the 
recipient).  The  services  may  be 
furnished  in  the  home  (which  does  not 
include  a  hospital,  skilled  nursing 
facility  (SNF),  intermediate  care  facility 
(ICF).  intermediate  care  facility  for  the  . 
mentally  retarded  (IGF/MR),  or  other 
institution  as  defined  in  42  CFR 
435.1009).  Services  also  may  be 
furnished  in  connection  widi  occasional 
brief  trips  made  outside  the  home  for  the 
purpose  of  enabling  the  recipient  to 
receive  medical  examination  or 

.  treatment  on  other  than  an  inpatient 
basis,  or  for  shopping  to  meet  the 
recipient's  health  care  or  nutritional 
needs.  The  regulations  have  always 
described  this  benefit  as  personal  care 
services  "in  the  recipient's  home"; 
therefore,  we  are  limiting  coverage  (o 
include  only  brief,  occasional  trips 
outside  the  home,  in  order  to  preserve 
the  character  of  the  benefit  as  primarily 
involving  services  furnished  in  the 
recipient's  place  of  residence  (as 
indicated  previously,  FFP  is  not 
available  under  this  benefit  for 
.individuals  who  reside  in  institutional 
settings).  (We  note  that  in  situations 
where  the  services  provided 
predominantly  involve  extensive  travel 
outside  the  home,  the  optional 
transportation  benefit  (42  CFR 
440.170(a)(3)(iii))  permits  coverage  of  the 
services  ^  an  attendant  to  accompany  a 
recipient  on  travel  needed  to  secure  the 
recipient's  medical  examination  or 
treabnent). 

Personal  care  services  would  not 
include  skilled  services  that  may  be 
performed  only  by  a  health  firofessional. 
In  order  to  address  the  problem  we  have 
experienced  under  current  regulations 
with  respect  to  household  chores,  we 

.  would  specify  in  the  revised  i  440.17D(f)^ 
that  houisehold  or  chore  services  would  ' 
be  included  when.  Aimished  as  an 
integral  but  sabordinate  part  of  the 
personal  care  thdt  is  furnished  directly ' 
to  the  recipient.  Household  or  chore 


services  would  be  considered  an 
integral  part  of  a  recipient's  personal 
care  when  the  services  are  directly 
related  to  a  condition  or  medical  service 
reflected  in  the  recipient's  plan  of 
treatment  and  are  furnished  in 
conjunction  with  a  direct  personal  care 
service.  We  propose  that  household  or 
chore  services  would  be  considered  a 
subordinate  part  of  a  recipient's 
personal  care  if  they  account  for  no 
more  thui  one  third  of  the  total  time 
expended  during  a  visit  for  personal 
care  services  delivery.  We  believe  that 
such  a  time  limit  is  necessary  in  order  to 
express  clearly  in  the  regulations  our 
intended  characterization  of  personal 
care  services  as  services  that  primarily 
involve  direct  patient  care,  and  to 
facilitate  application  of  this  policy. 
However,  we  welcome  comments  on 
possible  criteria  that  could  ensure  that 
household  or  chore  services  are  covered 
as  personal  care  services  only  when 
they  are  incidental  to  direct  patient  care. 
We  note  that  services  not  meeting  these 
requirements  might  be  covered  under 
Medicaid  in  the  context  of  a  home  and 
community-based  services  waiver  under 
section  1915  of  the  Act.  More  generally, 
these  services  are  (and  traditionally 
have  been)  covered  under  social 
services  programs^  including  Title  XX  of 
the  Act  (Block  Grants  to  SUtes  for 
Sodal  Services),  under  which  a  State 
has  the  option  to  use  Federal  funds  to 
provide  fimding  for  homemaker  services. 

A  Qualifications  and  Supenisory 
Requirements 

The  current  requirement,  under  42 
CFR  440.170(f)  that  personal  care 
services  must  be  provided  by  an 
individual  qualified  to  provide  the 
services  would  be  clarified  to  specify 
that  the  State  will  determine  what,  if 
any,  qualifications  the  attendant  must 
meet  The  citrrent  definition  simply  says 
that  services  provided  by  a  '^member  of 
the  family"  are  not  covered  and  does 
not  specify  who  is  included  in  the  tenn. 
The  revised  regulation  adopts  the 
definition  of  an  "immediate  relative" 
used  In  Medicare  regiilations  located  at 
42  CFR  405.315(a).  Thus,  the  current  term 
"member  of  the  recipient's  family" 
would  be  defined  as:  (1)  Husband  and 
wife;  (2)  natural  parent  child,  and 
sibling;  (3)  adopted  child  and  adoptive 
parent;  (4)  atepparent  stepchild, 
stepbrother,  and  stepsist»;  (5)  father-in- 
law,  motfaer-in-law.  son-in-law, 
daughter-in-law,  brother-in-law,  and 
sister-in-law;  (6)  grandparent  and 
grandchild.  We  invite  comments  on  the 
use  of  this  proposed  definition  in 
connection  with  personal  carie  services, 
especially  as  to  whether  this  definition 
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may  limit  svailability  otthe  services  in 
any  geographic  areas. 

The'cuiTBit  riequifement  for 
supervision!  by  a  registered  nurse  would 
be  expanded  to  require  a  visit  to  the 
recipient  aUeast  once  evefy  3  months  in 
order  to  asjoess  the  recipient's  healfli,  the 
quality  of  Mrsonal  care  services 
received,  wd  the  recipient's  need  for 
continued  Cfire.  and  to  review  the 
recipient's  plan  of  treatment 

HoweveTij  this  supervision 
requiremeilt  would  at  the  same  time  be 
made  nu»4  flexible,  by  allowing  States 
to  have  thcj  supervision  performed  by 
either  a  rentered  nurse  or  other 
licensed  pmctitioner  of  the  heahng  arts 
acting  witm|i  the  scope  of  practice  as 
defined  linwr  State  law.  I^e  latter 
category  is|#ne  that  is  currently 
employed  in  Medicaid  regulations 
regarding  oqverage  of  lalMratory 
services  ( S  440.30(a)),  licensed 
practitioner  :»ervices  (ft  440jB0(a)), 
diagnostic  Mirvioes  (S  44ai3(t(a)), 
preventive  Uervices  (fi  440.130(c)),  and 
rehabilitatijvle  services  ($  440.130(d)). 


C  Plan  of 

Wew 
provide  for 
reautho: 
treatment 
records  at 
when  the  m 


ataient 


I  amend  S  440.170(f)  to 
hysician  review  and 
^on  of  the  recipient's  plan  of 
1  review  of^  the  medical 
sst  once  every  6  months 
.  id  for  services  continues 
beyond  6  ninths.  (The  physician  would 
not  be  requited  to  visit  the  recipient  in 
order  to  penbnn  the  review  and 
reauthorization.  Compensation  for  the 
physician's  services  would  be 
determined ;  l>y  the  Sta  te.)  We  would 
also  require  that  the  personal  care 
services  th^l  the  recipient  needs  be 
included  in  ithe  plan  of  treatment.  These 
proposals  w^uld  provide  greater 
assurance  that  such  care  meets  the 
recipient's  4teds  and  is  furnished  only 
to  those  whb  require  it  This  is  the  same 
type  of  reqiji^ment  now  in  effect  for 
institutional  and  home  health  services. 

m.  Regulatery  Impact  Analysis 

Ejcecutivcl  JDrder  (E£>.)  12291  requires 
us  to  prepaij^  and  publish  an  initial 
regulatory  ihipact  analysis  for  a 
proposed  rule  that  meets  the  criteria  of  a 
"major  nile'i  A  rule  is  major  if  its 
implementation  would  be  likely  to  result 

(1)  An  aniilial  effect  on  the  economy 
of  $100  millitti  or  more; 

(2)  A  majer  increase  in  costs  or  prices 
for  consumens,  individual  Industries. 
F^eral.  Sta^.^  or  local  government 
agencies,  or  geographic  re^ons;  or 

(3)  Signifi^M  adverse  ejects  on 
competition  ^taiployinant  investment. 
producUvify.  innovation,  or  on  the 
abi%  pi  Ui  ted  Stetes-based 


enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  usually  prepare  and 
publish  an  initial  rejgulatory  flexilrility 
analysis  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C  601 
through  612)  unless  the  Secretary 
certiffes  that  the  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  proposed  rule  would  not  have  an 
annual  effect  on  the  economy  of  $100 
miUion  or  more.  However,  only  a  few 
States  account  for  most  of  the  personal 
care  service  expenditures  under 
Medicaid.  We  assume  that  this  rule  will 
have  an  effect  primarily  on  those  States 
and  the  providers  of  personal  care 
services  in  those  States.  Further, 
although  neither  States  nor  the 
individual  recipients  receiving  personal 
care  services  are  small  entities  under 
the  RFA,  the  providers  of  those  services 
are.  Although  we  do  not  beKeve  that  this 
proposal  will  have  a  significant  impact 
on  affected  States  and  entities,  we  are 
voluntarily  providing  the  following 
analysis,  which,  in  combination  with  the 
preamble  of  this  proposed  rule,  fulfills 
die  objectives  of  E.0. 12291  and  the 
RFA. 

Generally.  States  widi  higher  overall 
expenditures  have  more  recipients 
receiving  services.  However,  per  capita 
expenditures  also  may  vary  significantiy 
among  States  depending  upon  the  State 
plan  and  operational  definition  of 
personal  care  services. 

To  the  extent  that  personal  care 
services  are  being  claimed  when  direct 
patient  care  is  not  required,  we  expect 
that  clarifying  the  definition  of  covered 
personal  care  services  could  save 
money  in  Federal  Medicaid 
expenditures.  In  FY  1965,  total  Federal 
and  State  Medicaid  expenditures  for 
personal  care  services  came  to  over  $800 
million.  Costs  and  savings  attributable 
to  these  regulatory  changes  are  difficult 
to  estimate  with  certainty,  because  we 
do  not  have  detailed  data  on  personal 
care  expenditures  and  patient 
conditions  from  the  22  States  that  cover 
those  services.  Moreover,  we  cannot 
predict  what  changes  States  mi^t  make 
in  their  arrangements  for  services. 

Requiring  greater  physician  review  of 
personal  care  services,  as  well  as  more 
frequent  supervisory  visits  to  recipients 
receiving  those  services,  would  result  in 
additional  Federal  and  State  program 
expenditures  Uiat  could  at  least  partially 
offtet  the  savings  from  more  closely 
controlled  coverage.  We  are  unable  to 
estimate  these  potential  costs,  because 
we  do  not  have  specific  data  on  the ' 
number  of  redpients  who  receive  - 


personal  care  services,  the  periods  over 
which  those  services  are  furnished,  or 
the  frequency  widi  which  visits 
currently  are  made.  However,  the 
number  of  these.recipients  could  be 
quite  large  (possibly  on  the  oider  of 
300.000  at  any  given  time).  Thus,  the 
additionalexpenditures  could  be 
substantial.  ITiis  may.  in  part,  be  offset 
however,  by  the  increased  termination 
of  services  that  are  no  longer  necessary, 
made  possible  by  the  increased  level  of 
physician  review.  An  additional  effect 
of  increased  physician  review  would  be 
a  potential  for  improved  quality  of  care, 
by  assuring  greater  consistency  between 
services  furnished  and  recipient  need. 

As  noted  earlier.  States  may  consider 
the  option  of  utilizing  home  and 
community-based  services.  Under  a 
home  and  community-based  services 
waiver.  States  have  flexibility  in 
defining  services,  subject  to  Federal 
approval,  and  provid^  that  recipient 
health  and  safety  are  adequately 
protected. 

Also,  section  1102(b)  of  the  Social 
Security  Act  requires  die  Secretary  to 
prepare  a  regulatpry  impact  analysis  for 
any  proposed  rule  Uiat  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
confmin  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  die  Act  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 
than  50  beds  located  outside  a 
metropolitan  statistical  area.  We  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  mle  would  not  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals. 

IV.  Information  Collection  Requirements 

These  proposed  changes  do  not 
impose  information  collection 
requirements.  Consequentiy,  they  need 
not  be  reviewed  by  the  Executive  Office 
of  Management  and  Budget  (EOMB) 
under  the  authority  of  the  Paperworic 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

V.  Response  to  Comments 

Because  of  the  large  number  of 
comments  we  receive  on  proposed 
^egulation8,  we  cannot  acknowledge  or 
respond  to  them  individually.  However, 
in  preparing  the  final  rale,  we  will 
consider  all  comments  received  timely 
and  respond  to  the  major  issues  in  the 
pre«nble  to  that  rule. 

List  of  Sul^ects  4n  42  CFR  Part  440 

Grant  programs-health,  Medicaid. 
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42  CS^R  €ha|rter  iV  tvwild  ^  «nMnded 
as  set  krft  bdow: 
Part  44t  is  anended  a*  foUowm: 

PART  440-^SERyiCE&  GENERAL 
PROVISIONS 

Sobpart  A  is  amended  as  follows: 

1.  The  authority  cttatioa  far  Part  440 
continues  io  read  as  foHovrs: 

Aulhodtr-  Sec.  1102  of  the  Social  Secuii^ 
Act  I«C3.C.  1302). 

2.  Sectioa  440.178  is  amended  by 
fevisiog  paragrafih  (Q  io  read  as  foUews: 

$440,170   AnycNhariiMdMleamor 


(f)  PenoHoiairetetvicea.  UirieaB 
defined  ififfLiuii^  tigr  a  State  agency  nr 
piuposei  w  a  wai'wer  i^anted  wnoer  Part 
441,  Sobpart  G  ^  ^lis  chapter,  and 
except  «w  specified  «n  paragraph  {f)(4)  of 
this  sec^OR.  *^nemll  care  senrices" 
means  ledtcaBy-cwIeiiled  taAs, 
directed  at  the  recipient  or  the 
recipients  ioHBedtate  envmameat.  Aat 
are  neoeasittfed  by  Ma  or  i«r  pbjricd 
or  ■eotal  oonditifln.  Ibe  foUowing 
requiwwti  aw^ 

XlJ  Hie  Miwioes  ase  pieaocibed  by  a 
physidaa  in  accaniaace  trith  the 
recipient'*  plan  of  tBeaiatettt  and  aae 
hidadrdia  that  phutaad.  when  the 
need  fair  the  aennoes  cantinues  beyond  6 
moaiha,  the  |>luui  of  treatnnenl  is 
revietved  and  raaatboaaed  by  a 
physician  atieast  CBce  every  6  mantis. 

{2j  The  servioea  are  lurairiied  by  an 
individual  imIkht 

(i)  Meets  a^y  applicable  ^ualificatioos 
for  the  provision  of  these  services  that 
the  SiaAe  chooses  to  establish; 

(ii)  Is  not  an  immediate  relative  of  the 
recipient,  as  defined  in  42  CFR 
40&.31S(a):  and 

(iii)  Is  under  the  supervision  of  a 
registered  nurse  (or  other  licensed 
practitioner  of  the  healing  arts  acting 
within  the  scope  of  practice  as  defined 
under  State  law]  who,  at  least  once 
eveiy  3  months — 

(A]  Visits  the  recipient  to  assess  lus  or 
her  health  condition,  fte  quality  of 
personal  care  services  received,  and  the 
need  for  contixtued  care:  and 

(B)  Reviews  the  recipient's  plan  of 
treatment. 

(3)  The  services  are  furmshed — 
{i)  In  the  recipient's  home,  which  does 
not  include  a  hospital,  skiUed  nursing 
facility,  intermediate  care  faolity, 
intermediate  care  facflity  for  the 
mentally  retarded,  or  other  mstitution  as 
defined  in  $  435.1009  of  this  Subchapter, 
or 

(n)  In  eonnection  with  occasional  brief 
trips  made  outside  the  home  for  the 


purpoae  of -eirabling  4m  tedpiant  to 
faoaive  mawcai  exanfliatioR  or 
treatment  on  other  than  an  ii\pa(ient 
basis,  or  for  shopping  to  meet  the 
recij^nt's  hoMk  care  or  notrtttonal 

(4)  "Tereonri  care  services"  do  not 
include— 

(i)  Skilled  aenrioeB  4at  re<|aire 
prnfessioaal  aie^cal  friMng;  or 

(ii)  Hoaaafastd  or  dmre  a^tvioee, 
unless  furnished  as  an  integral  bat 
•abonfinale  part  of  the  peraonal  care 
that  ia  ^vntatiad  Aeefly  to  the  lecipicHl. 

^  For  p«apaaea  of  paragraph  (fX^KQ 
of  tMa  aadtiaOi  twaaehndar  ciiare 
services  ara  coaaiaarew^ 

0)  An  Mai^ad  part  «f  a  lacipieifra 
penomd  care  tf  the  aervioee  we  Arei^ 
related  to  a  SMdical  (eaaAHon  ar  aervioe 
reflected  ia  tte  ladpiaiiPa  plaa  «f 
treatment,  and  are  hmialied  in 
eoafancCcn  with  direct  patent  care;  and 

(M)  A  euborterte  part  of  a  i>ec^iiear« 
peraoaal  caie  ff  the  services  acooMt  far 
no  wuK  than  one-thiRl  of  Ae  total  time 
eKpended  dwing  a  visit  for  personal 
care  servicaa  dwvery. 

(Catalog  of  Pedraral  Domestic  Assisfancs 
Program  {ia  tim.  Medical  Assistance 
Program) 

Dated:  Nuveiutiei  3, 1987. 
William  L.  R«pw. 

Administrator,  Health  Care  nnanciitg 
A  dministpafkm. " 

Approved:  Friiruaiy  4. 19M. 
Otis  B.  Bawao. 
Secretary. 
(FR  Doc  88-14374  Pitad  «^a4-a8:  ft«  an) 


VETERANS  AOUHISTRATtON 

48  CFR  Parts  8091  BIO,  814,  Bti^  «28, 
8S2.and870 


AcquMflon  Rgguiotlono;  Packaging 
TToiliiii  omonli.  f  tlff^f  !ti*  niiantltlaa 


;  Veterans  Atfaninistration. 
ACTION:  Propoaed  regulations. 

summary:  IVe  Veterans  AdnMnt^tration 
(VA)  is  proposing  to  amend  the 
Veterans  Adaurastration  Acquiaitioa 
Regnlatioq  (VAAR)  to  clarify  the  VA'a 
right  tie  repackage  shipments  at  the 
contractor's  coat  .riioidd  ncmcooipliance 
with  padMging  reqoirements  occnr,  and 
to  billow  contractors  to  irid  for 
Deparbnent  of  Memorial  Affairs  annual 
monoment  reqoirenients  at  less  titan  75 
percent  of  the  annual  estimated 
quantity.  These  amendments  wfH 
er^smoe  competition  «id  increas« 
sapply  aearoes  wfaidi  ahould  lower 
costs.  This  regulation  aho  contains 
certain  tedmical  amendments  to  correct 


en  oneous  lefeieuueSt  reHeUt  new 
organisational  titles,  corretl  erroneoas 
terminology  and  delete  dupSicSlive 
coverage  already  provided  for  In  the 
Federal  Acquisition  Regidation  {FAl^- 
■ATtt:  Oomments  must  be  received  on 
or  befoaa  |iily  27.  laBk  CoBuaaats  will 
be  avaflabls  far  pablic  iaapertiaa  w^ 
Augusts 


invited  to  sobah 


Vi'Oii  SM  Agates  fanAj.  Wtatana 
AdmiidBlniiaa,  9M  VsnaoMl  Avaaaa, 
NW^  Mfaridagton,  DCMCB,  AlwtMen 
I  iiBBiiaKiiiisiiid  irtHtii  sTsMnlit  *- 
public  iatpaef  a*  anlylR  the  Veteran 
Services  tfolt  «oaaa  ItZ  ail  fbe  aibowe 
address,  totaasen  die  haars  «€  830  a.m. 
and  4:38  pjB^  Monday  iavatlh  FMday 
(except  h«Maya).  ami  Aogast  8, 1MB. 


MM  ravraBi  ivoHiMTioii  otwTAcr: 

Marsha  l-Oogan.  AcgidsWon  Policy 
Staff  198).  Office  df  Acqidsfflon  and 
Matniel  ManBgement.  (20^  233-3784. 

StlPPt-CMENTANY  MMMMmOICllK  VA 

is  projOitag  ravisiaa  af  tmo  daaa  ws  In 

VAAR  8S2  yio  » sad  t$fn%-n. 

Hw  daase  at  862,219-l«  ia  fevlsed  to 
claii^  the  VAV  fi^  to  eMwr  fe^  or 
repadtago  Alpawritafhsftdawetooinpiy 
witfi  spedfted  paiJkaglag  Tecfaifenents 
»d  charge  Hie  coHlrsdor  ier  the  adud 
caat  of  the  repackaging, 

A  new  paragraph  is  added  to  the 
e^imated  ^uairtifies  daase  flft  8S2.21A- 
70  to  allow  bids  from  oonlmdors  for 
less  dian  78  pereent  of  fteDepai  Intent 
of  MeBMrial  Affahs  annual 
requiremenits  for  monuments. 

Executive  Order  12291 

Pursuant  to  the  memorandum  firom  Ae 
Dfrectar,  Oinoe  of  Mmagement  and 
Bnd^.  to  the  Admkdslrator,  Office  of 
Information  and  Itegslatory  Affairs, 
dated  December  13.  M84.  ^lis  find  nde 
is  exempt  from  sections  B  and  4  of 
Executive  Order  12281. 

Reguialary  Fleaifayity  Ad  <RFA| ' 

Because  tiiis  proposed  regulation  does 
not  come  witiiin  the  term  "nde"  as 
defined  in  the  KFA  (5  U.S.C.  001(2)),  it  is 
not  suhjeet  to  fee  requirements  Of  tiiat 
act  In  any  case,  this  change  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  the  provisions  are  primarily 
clarifications  0^  existing  procedures  ^ 
which  wifl  not  significantly  impact  the 
private  sector. 

Paparwoik  Radnctioa  Ad 

This  proposed  regulation  requires  no 
additional  information  collection  or 


L  •  iinj.fjli 
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recordkeef  ing  requirement  upon  the 
public. 


■^  ■• 


b48CFRPart8809.810, 
8S2aiMl870 


listofSul 
814,816. 

Govemiii^nt  procurement. 

ApproveO:  June  16, 1988. 
Thomas  K.  t^muge. 
Administrator. 

49  CFR  Parts  809.  810,  814.  818.  828. 
852  AND  870  are  proposed  to  be 
amended  da  follows: 

PARTS  80«;  810, 814, 816, 828, 852  Mid 
870-{AMillDED] 

1.  The  aijviority  citation  for  Parts  809. 
810. 814,  8ia  828.  852  and  870  continues 
to  read  as  follows: 

Authority:  |fi  US.C  210  and  40  U.S.C. 
486(c).  jl 

809.2710. 806.]lO4.  tOMOS.  8ia007. 814.406. 
816.7001, 89i7101. 6S2.239-2, 67ai12 
(AiiMiKtad] 

2.  SectioM  809.270,  809.404,  809,405, 
810.006.  810.0O7.  814.406-3.  814.406-4. 
816.7001.  828.7101.  852.233-2,  and 
870.112  areii^mended  by  removing  the 
words  "Ofl^^e  of  Procurement  and 
Supply"  wlj^rever  they  appear,  and 
inserting  in  their  place,  the  words 
"Office  of  Acquisition  and  Materiel 
Management." 

3.  SectioiiBOg.106-1  is  amended  by 
revising  the  last  sentence  in  paragraph 
(c)  to  read  ^k  follows: 

809.106-1    Conditions  for  prMward 
surveys. 

(c)  *  *  *  On-site  evaluation  will  be 
made  at  leaj^  annually  and  recorded  on 
VA  Form  1(^2079.  Inspection  Report  of 
Bakery.       i  i 

4.  Sectiod  ^lOiXW  is  amended  by 
revising  paij^graph  (e)(1)  to  read  as 

follows:      I 

I 

•ia006   Ms^spscifiestionsand 

stwkfwdsj 

(«)**• 

(1)  All  biriling  or  rebinding  of  books, 
magazines,  pamphlets,  newspapers,  slip 
cases  and  bjajxes  will  be  procured  in 
accordance  with  Government  Printing 
Office  (GPO)  specifications  and  will  be 
procured  fro«i  the  servicing  GPO 
Regional  Printing  Procurement  Office  or. 
when  appropriate,  from  commercial 
sources  as  uSescribed  in  Subpart  808.a 


5.  Section  814.201  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows:    - 

•14J»)1    Prspttvtion  of  invitations  (Or  Mds. 
»        •        »        •        ♦ 

(b)  Invitations  for  construction 
contracts  will  bear  the  applicable  IFB 
number  and  project  number,  if  assigned. 


614^7-1    (RwnovMl) 

6.  Section  814.407-1  is  removed. 

614.407-71    [Aimndsd] 

7.  SecUon  814.407-71(b)  is  amended  by 
removing  the  word  "station."  and 
adding  in  its  place,  the  word  "facility." 

8.  Section  816.102  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

616.102 


(b)  Contracts  of  the  type  specified  in 
paragraph  (a)(3)  of  this  section  which 
include  an  economic  price  adjustment 
provision  other  dian  those  contracts 
awarded  by  the  Department  of 
Memorial  Affairs  for  monuments  or 
those  contracts  that  contain  the  clause 
for  service  contracts  (FAR  22.1006(c)) 
require  the  prior  approval  of  the 
Director.  Office  of  Acquisition  and' 
Materiel  Management  (90).  The  request 
for  approval  shall  clearly  set  forth  the 
need  for  the  provision. 

9.  Section  82&106-6  is  added  to  read 
as  follows: 

626.106-6       Fumlsiiing  infomMtion. 

The  head  of  the  contracting  activity  as 
defined  in  802.100  shall  be  the  agency 
designee  referenced  in  FAR  28.10&-6(c) 
to  furnish  copies  of  payment  bonds  to 
requestors  except  for  contracts  awarded 
by  the  Office  of  Facilities.  For  those 
contracts,  Office  of  Facilities  contracting 
officers  shall  be  the  Agency  designee. 

10.  Section  852.210-76  is  amended  by 
revising  the  clause  to  read  as  follows: 

652.210-76   NoneompNancs  wttti 
psdcagfeno,  paddng,  and/or  marking 
raquirwnants. 

•        *        •        *        • 

Failure  to  comply  with  the  packaging, 
packing  and/or  marking  requirements 
indicated  herein,  or  incorporated  herein  by 
reference,  may  result  in  rejection  of  tlM 
merchandise  and  request  for  replacement  or 
repackaging,  repacking,  and/or  marking.  The 
Government  reserves  the  rig^t  without 


obtaining  authority  from  the  contractor,  to 
perform  the  required  repackaging,  repacking, 
and/or  marliing  services  and  charge  the 
contractor  at  the  actual  cost  to  the 
Government  for  the  same  or  have  the 
required  repackaging,  repacking,  and/or 
marking  services  performed  commercially 
under  Government  order  charge  the 
contractor  at  the  invoice  rate.  In  connection 
with  any  discount  offered,  time  will  be 
computed  from  the  date  of  completion  of  such 
repackaging,  repacking  and/or  maiking 
services. 

(End  of  Clause] 

11.  Section  852.216-70  is  amended  by 
adding  paragraph  (^to  read  as  follows: 

652.216-70    EsOmatMiquwitttiMfor 
rsquirmMnts  oontrads. 

(e)  The  following  clause  will  be  used 
for  Department  of  Memorial  Affairs 
contracts  for  monuments: 

Estinuted  Quantttias 
(date) 

As  it  is  impossible  to  determine  the  exact 
quantities  that  will  be  required  during  the 
contract  term,  each  bidder  whose  bid  is 
accepted  wholly  or  in  part  will  be  required  to 
deliver  all  articles  that  may  be  ordered 
during  the  contract  term,  except  as  he  or  she 
otherwise  indicates  in  his  or  her  bid  and 
except  as  otherwise  provided  herein.  Bids 
will  be  considered  if  made  with  the  proviso 
that  the  total  quantities  delivered  shall  not 
exceed  a  certain  specified  quantity.  The  fact 
that  quantities  are  esttmatcMl  shall  not  relieve 
the  contractor  horn  filling  all  orders  placed 
under  this  contract  to  the  extent  of  his  or  her 
obligation.  Also,  the  Veterans  Administration 
shall  not  be  relieved  of  its  obligation  to  order 
from  the  contractor  all  articles  that  may,  in 
the  judgment  of  the  ordering  officer,  be 
needed  except  that  in  the  public  exigency 
procurement  may  be  made  without  regard  to 
this  contract. 

(End  of  Clause) 
670.112    [AnMiHtod] 

12.  In  870.112.  pargraph  (b)  is  amended 
by  removing  the  words  "Data 
Management  and  Teleconununications," 
and  adding  in  their  place,  the  words 
"Information  Systems  and 
Teleconununications." 

13.  Section  870.112  is  amended  by 
removing  the  words  "Prociuement  and 
Supply,"  wherever  they  appear,  and 
adding  in  their  place,  the  words 
"Acquisition  and  Materiel 
Management." 

(PR  Doc.  88-14195  Filed  6-24-88;  8:45  am) 
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ACTION 

AcUvttiMtiMarOIIB  Re¥tetir 

agency:  action. 

action:  Information  cotiec^ian  request 

under  review. 


:  lliis  notice  sets  forth  certain 
informaition  about  bd  information 
collection  pi'oposal  by  ACTIOM,  the 
Federal  Oomesiic  VtJunteer  Agency. 

BflckpoiBid 

Uader  Ibe  I^perwork  Redttcttcn  Act 
(44  U.S.C  Chapter  35).  the  OTTice  of 
Manageaent  and  Budget  tOKffi)  reviews 
and  acts  upon  proposals  to  collection 
information  from  the  ptib!lc  or  to  impose 
recordkeeping  reqiiirements,  AunON 
has  submitted  the  information  coQection 
proposal  described  bdow  to  OMB.  OMB 
and  ACmON  wHl  consider  conuneuts  on 
the  proposed  coUectioa  of  iaformatioa 
and  recordkeepiag  raqBirenefits.  Cgpies 
of  tile  proposed  fonas  and  supporting 
documents  (requests  for  clearance  (SF 
83).  supporting  statement,  instnictiens, 
transmittal  letter,  and  other  documents] 
may  be  obtained  from  The  agency 
dearaace  oHicer. 

'  A'eec/onc/^serStudy  mandated  by 
Congress  (Pub.  L.  99-S51.  section  416)  to 
evaluate  RSVP  and  SCP  Family 
Caregiver  Prograns  which  provide, 
through  volunteers,  mpite  services  to 
families  caring  for  frail  or  disabled 
relatives.  Findings  wiM  provide 
information  oaeful  far  technical 
assistance  and  program  devek>i»aeat 
and  monitoring.  Key  Words:  Program 
evaluation.  Volunteer  services. 

To  Obtain  Information  About  or  to 
Submit  Comments  on  This  Proposed 
Information  Collection.  Please  Contact 
Both: 

Melvin  E.  Beetle.  ACTION  Clearance 
Officer.  ACTION,  Room  M-601.  806 
Connecticut  Ave.  NW.,  Washington, 
DC  20525,  Tel:  (202)  634-9318.     . 
And 


James  HoMsef.j)e8k  Officer  lor 

ACTION.  C^fke  of  Management  And 

Budget;  New  Executive  Cfffice  Btdg., 

Room  3002.  Washington.  DC  20503. 

Tel:  (202)  395-731«. 

Office  (rf ACTION  issuing  the 
Proposal:  Office  of  the  Inspector 
General,  Program  Anaiym  and 
&'alttatioB  Division. 

Title  of  Form:  OA  VP  Faaiilir  Caii^ner 
Evaluation. 

Type  «f  Request  New. 

Frequency  of  CoUectioH:  Ome  time 
only. 

General  Description  of  Respondents: 
RSVP  and  SCP  project  directors,  sftation 
8uper\isors,  volunteers,  elderly  clients 
and  faauiy  care^vers. 

Estimated  Ntmber<if  Annuel 
Responses:  One. 

Estimated  Aanval  Reporting  or 
Disclosure  Budav  1S37JB. 

RespoadaH's  ObligaUmi  to  R^fyr 
Voinntary. 

Dale:  June  21. 1988. 
Melvin  E.  Beetle. 
ACTION  Clearaace  Officer. 
[FR  Dae.  £8-14405  Filed  £-24-88:  &15  am] 
BILUNQ  CODE  WMO-ZS^II 


DEPARTMEfCT  OF  AGRtCULTURE 

Animal  jnd  Plant  Health  Jnapeotion 
Servica 


[Doelnt«a.tt-Mli 

AvaBaMIfy  of  EMwironinMit 
AaaaaaoMHt  and  FlnAio  «f  No 
SignHlcanI  ImpactlMalhpa  to  Isauanoa 
of  a  Farmit  T«  FlaM  Taat  Oanelieallr 
Engkiaarad  MarMckla  Tolarant  TaaBOto 
PlaAta 

agency:  Animal  and  Plant  Health 
Inspection  Service.  U^)A. 
action:  Notice. 

summary:  This  document  provides 
notice  ihatan  enviroBBieBtal 
assessmeat  aad  fiodiag  of  no  stgaificaiit 
impact  have  baca  pcepared  by  the 
Animal  andHairtHeaMi  Inspection 
Service  fehitive  to  Ae  issuance  of  a 
permit  to  the  Monsanto  Agricuftural 
Company  to  allow  the  field  testing  in  the 
State  of  Illinois  of  genetically 
engineered  tomato  plants,  designed  to 
be  tolerant  to  gl^'phosate  herbicides.  The 
assessment  provides  a  basis  for  the 
conclusion  that  die  field  testing  of  these 
genetically  engineered  tomato  plants 


does  not  present  a  risk  of  plant  pest 
introduction  or  disseminaKon  and  also 
will  not  have  any  significant  impact  on 
the  quditjr«^t(belMiiiianeavJraninent 
Based  upaa  this  finding  of  no  ^gaHicant 
impact,  the  Animal  and  fluit  HaaMi 
Inspection  Service  has  determined  that 
an  cmrironRiental  impact  statement 
need  not  be  prepared. 

ABOmtt:  Gopies  of  Aie  anvirannwnaal 
atsessnwnt  and  fiaifiof  «lf  ao  aignficant 
impact  are  available  forpnUic 
inspection  at  the  Biotednology  and 
Environmental  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
Seivice,  U.S.  OepMtnwirt  of  Agiioaitafe, 
Room  406,  Federal  Btiilding.  ttSOS 
Belcrest  Road.  Hyattsville,  MD  20782. 


FOR  FURTHKR  MFOM ATMW  CONTACT: 

Dr.  James  L  White.  Statf 
Biotechndlogist.  Biological  Assessaient 
and  Support  Staff,  Biotechnology  Permit 
Unit,  Animal  and  Tlaat  Health 
Inspection  Service.  US.  Department  of 
Agriculture,  Room  813.  Federal  Buildic^ 
6505  Belcrest  Road,  HyattsvOle.  MD 
20782,  {301J  436-7760.  For  copies  of  the 
environmental  assessment  call  Ms. 
Mary  Petrie  at  Area  Code  1301)  43&- 
7750.  or  write  her  at  this  same  address. 
The  envkonflWDtal  aneaaaeot  abmdd 
be  requested  under  accession  numbw 
88-041-07. 
SUPKCMCNTARY  INIWIMA'HON. 

Backgnmni 

On  June  16, 1987,  the  Animal  and 
Plant  Health  Inspection  Service  (AHflS) 
published<a  final  mle  in  the  Federal 
Register  (52  FR  22892-22915)  which 
established  a  new  Part  340  in  Title  7  of 
the  Code  of  Federal  Regulations  (7  CSVi 
Part  340)  entitled.  "Introduction  of 
Organisms  and  Products  Altered  or 
Produced  Throagh  Genetic  Engineering 
Which  Are  Plant  Pesto  or  Which  llMre 
Is  Heaaon  to  Believe  Are  Haat  Pests" 
(hereinafter  "the  f<ule"]L  l^e  rule 
regtdates  the  iatrodactioB  {importatiorL 
interstate  movement  and  release  inte 
the  annrooBseat)  «£  geaetkally 
engineered  oiyutiems  and  praduots 
which  are  plant  pests  ar  which  there  is 
reason  to  believe  are  plant  peets  j 

(regulated  articles).  The  rule  sets  forth 
procedures  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  and  for  obtaining 
limited  permits  for  the  importation  or 
interstate  movement  of  a  regulated 
article.  A  permit  must  be  obtained 
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before  a  reulated  artide  caa  be 
introducedld  the  United  States. 

APHIS  haUetalwl  dwt  it  would 
prepare  en«|^oiiiBentaI  asaessownts  and. 
where  aece^^vy.  envinnineatal  impatA 
stateaieiits  iftor  to  isaiiinga  pennit  for 
the  release  |^  the  envieonment  of  a 
regulated  aitide  (see  52  FR  22906). 

.  The  Monannto  Agricultural  Company 
of  St.  I^wis.  Iffiesouri.  has  submitted  an 
application  f^r  a  pennit  for  release  into 
the  environi|i|ent  of  genetically 
engineered  nmato  plants  that  are 
designed  to  pe  tderant  to  glyphosate 
herbicides,  lit  the  course  of  reviewing 
the  permit  a^i^cation.  APHIS  assessed 
the  impact  to  the  environment  of 
releasing  the  tomato  plants  under  the 
conditions  daecribed  m  tiie  Monsanto 
application.  lAPHIS  conchided  that  the 
field  testing  liratl  not  present  a  risk  of 
plant  pest  inlhMfaiction  or  dissemination 
and  will  ala^kiot  have  any  significant 
impact  on  thQ  quality  of  the  human 
environment 

The  environmental  assessment  and 
finding  of  n«|  Significant  impact  which  is 
based  cm  datf  submitted  by  the 
Monsanto  Agricultural  Company,  as 
well  as  a  revifew  of  otter  lelevant 
literature.  piUvides  dw  public  with 
documentatiiii  of  APHIS'  review  and 
analysis  of  tW  environmental  impacts 
associated  W«h  conducting  the  field 
testing. 

The  facts  ^f  pporting  APHIS'  finding  of 
no  significai]|tl  impact  are  summarized 
below  and  ai  i  contained  in  the 
environment  bI  assessment 

1.  EPSP  (54*iol-8hikimate-3- 
phosphate)  Synthase  gene  has  been 
inserted  intoifiie  tomato  chromosome, 
nature,  gene^  material  contained  on 
chromosomal  can  only  be  transferred  to 
other  sexually  compatible  plants  by 

tton.  In  this  field  test  trial, 
1  gene  cannot  spread  to 
y  cross-polHnation 
eld  test  pfbt  is  located  a 

ince  from  any  sexually 
.     nts  with  which  these 
experimental  tomato  plants  could  cross- 
pollinate.        < 

2.  Neither  6ie  EPSP  synthase  gene 
itself,  nor  the  enzyme  it  produces 
confers  on  to(f  atoany  plant  pest 
characteristic. 

3.  The  idanitlfrom  which  the  EPSP 
synthase  gene{  was  isolated  is  not  a 
plant  pest.      i 

4.  The  EPS^;  synthase  gene  does  not 
provide  the  tnnsformed  tomato  plants 
with  any  me^^urable  selective 
advantage  omr  nontransformed  tomato 
in  the  ability  w  be  disseminated  or  to 
become  estaQished  in  the  environment 

5.  The  vector  osed  to  transfer  the 
EPSP  syntha^  gene  to  tomato  plants 
has  been  eva  sated  for  its  use  in  this 


.In 


cross-poUins 
the  introduo 
other  plants  1 
because  the : 
sufficient  dii 
compatible  ] 


.  specific  experiment  and  does  not  pose  a 
plant  pest  risk  in  this  experiment  The 
vector,  although  derived  bum  a  DNA 
sequence  with  known  plant  pest 
potential  has  been  disanned:  tlMt  is, 
genes  that  are  necessary  for  producing 
plant  disease  have  been  removed  from 
the  vector.  The  vector  has  been  tested 
and  shown  to  be  nonpathogenic  to 
susceptible  plants. 

6.  Horizontal  transfer  of  the 
introduced  gene  is  not  possible.  The 
vector  acts  by  deUvering  and  inserting 
the  gene  into  the  tomato  genome  (i.e., 
chromosomal  DNA).  The  vector  does  not 
suvive  in  the  transformed  plants.  No 
mechanism  for  harizontal  transfer  is 
known  to  exist  in  nature  to  move  an 
inserted  gene  from  a  chromosome  of  a 
transformed  plant  to  any  other 
organism. 

7.  C^yphosate  is  a  nonselective 
hertricitte  diat  is  rapidly  de^tided  under 
field  conditions.  It  has  been  shown  to  be 
less  toxic  to  animals  than  many 
selective  herbicides  commonly  used. 

8.  The  size  of  the  field  test  is  very 
small  (150  feet  wide  by  350  feet  long). 
The  plot  is  physically  isolated  fiwm 
many  species  of  wild  plants  and 
amimals  by  a  surrounding  area  of 
cultivated  land. 

The  environmental  assessment  and 
finding  of  no  s^nificant  impact  has  been 
prepared  in  accordance  with  (1)  the 
National  Environmental  Poli<^  Act  of 
1909  (NEPA)  (42  U.S.C  4S21  etseq.y.  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (Title 
4a  Code  of  Federal  Regulations  (CFR). 
Parts  1500-1508):  (3)  USDA  Regulations 
Impleroeotating  NEPA  (7  CFR  Part  lb); 
and  (4)  APHIS  Guideliiies  Implementing 
NEPA  (44  FR  50381-50384  and  44  FR 
51272-61274).   . 

Done  at  Washington.  DC.  this  20th  day  of 
)une  1988. 

lamaaW.GkMMr. 

Administrator,  Anima/ and  Plant  Health 
Inspection  Service. 

P'R  Doc.  8»-14392  Filed  0-24-88;  8:45  am] 
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,  of  Envlronnwntal 
AS809Mnoni  MM  FMdhiQof  No 
SIgnHlcant  Impact  Rolativa  to  tesuanoa 
of  a  Fannll  To  Piaid  Taat  GanaMcally 
Enginaarad  Inaact  Raalatant  Tomato 


AQEMCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Notice. 


BUMMAHV.  This  document  provides 
notice  that  an  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  pre|Mred  by  the 
Animal  and  Plant  HaaKfa  bi^Mction 
Service  relative  to  the  issuance  of  a    . 
permit  to  the  Agiigenetics  Advanced 
Science  Company  to  allow  the  field 
testing  in  the  State  of  Wisconsui  of 
genetically  engineered  tomato  plants, 
designed  to  be  resistant  to  lepidopteran 
insects.  The  assessmoit  provides  a 
basis  for  the  condnsion  that  the  field 
testing  of  these  genetically  ei«ineered 
tomato  plants  does  not  present  a  risk  of. 
plant  pest  introduction  or  dissemination 
and  ako  will  not  have  any  significant 
impact  on  the  quality«f  the  human 
environment  Eased  upon  this  finding  of 
no  significant  impact  the  Animal  and 
Plant  Health  hispection  Service  has 
determined  that  an  enyironmental 
impact  statement  need  not  be  prepared. 

AOMB88:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  the  Biotedmology  and 
Environmental  Coordination  Staff. 
Animal  and  nant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  406.  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  30782. 

KMfUirrNER  mFOmfMTIQH  OOMTACn 
Dr.  James  L  White.  Staff 
Biotechnologist  Bi(^(^cal  Assessment 
and  Support  Staff,  Biotechnology  Permit 
Unit  Animal  and  Plant  Health 
Inspection  Service.  U.S.  Department  of 
Agriculture.  Room  813.  Federal  Building. 
6505  Belcrest  Road.  Hyattsville.  MD 
20782.  (301)  436-7769.  For  copies  of  the 
environmental  assessment  call  Ms. 
Mary  Petrie  at  Area  Code  (301)  436- 
7750,  or  write  her  at  this  same  address. 
The  environmental  assessment  should 
be  requested  imder  accession  number 
88-029-02. 

aUPPLEMCNTAIIY  MPORMATNMI: 

Background 

On  June  16. 1987,  the  Animal  and 
Plant  Healdi  Inspection  Service  (AHflS) 
published  a  final  rule  bi  the  Federal 
Register  (52  FR  22882-22915)  which 
established  a  new  Part  340  in  Title  7  of 
the  Code  of  Federal  Regulations  (7  (7R 
Part  340)  entitled.  "Introduction  of 
Organisms  and  fttiducts  Altered  or 
Produced  Through  Genetic  Engineering 
Which  Are  Plant  Pests  or  Which  There 
Is  Reason  to  Believe  Are  Plant  Pests" 
(hereinafter  "the  rule").  TTie  rule 
regulates  the  introduction  (importation, 
interstate  movement  and  release  into 
the  environment)  of  genetically 
engineered  organisms  and  products 
which  are  plant  pests  or  which  there  is 
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reason  to  believe  are  plant  pests 
(regulated  articles).  The  rule  sets  forth 
procedures  for  obtaining  a  permit  for  the 
release  into  the  mvonment  of  a 
regulated  article  and  for  obtaining 
limited  permits  for  the  importation  or 
interstate  movement  of  a  regulated 
article.  A  permit  must  be  obtained 
before  a  regulated  article  can  be 
introduced  in  the  United  States.  . 

APHIS  has  stated  that  it  would 
prepare  environmental  assessments  and, 
where  necessary;  environmental  impact 
statements  prior  to  issuing  a  permit  for 
the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

The  Agrigenetics  Advanced  Science 
Company  of  Madison,  Wisconsin,  has 
submitted  an  application  for  a  permit  for 
release  into  the  environment  of 
genetically  engineered  tomato  plants 
tfiat  are  designed  to  be  resistant  to 
lepidopteran  insects.  In  the  course  of 
reviewing  the  permit  application,  APHIS 
assessed  the  impact  to  the  environment 
of  releasing  the  tomato  plants  under  the 
conditions  described  in  the  Agrigenetics 
application.  APHIS  concluded  that  the 
field  testing  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  also  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

The  environmental  assessment  and 
Rnding  of  no  signiScant  impact  which  is 
based  on  data  submitted  by  the 
Agrigenetics  Advanced  Science 
Company,  as  well  as  a  review  of  other 
relevant  literature,  provides  the  public 
with  documentation  of  APHIS  review 
and  analysis  of  the  environmental 
impacts  associated  with  conducting  the 
field  testing. 

The  facts  supporting  APHIS  finding  of 
no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  A  gene  encoding  delta-endotoxin 
has  been  inserted  into  the  toiAato 
chromosome.  In  nature,  chromosomal 
genetic  material  can  only  be  transferred 
to  other  sexually  compatible  plants  by 
cross-pollination.  In  this  field  test  trial, 
the  introduced  gene  cannot  spread  to 
other  plants  by  cross-pollination, 
because  the  field  test  plot  is  located  at  a 
sufficient  distance  from  any  sexually 
compatible  plants  wit|i  which  those 
experimental  tomato  plants  could  cross- 
pollinate. 

2.  Neither  the  delta-endotoxin  gene 
itself,  nor  its  polypeptide  product 
confers  on  tomato  any  plant  pest 
characteristics. 

3.  The  microorganism  from  which  the 
delta-endotoxin  gene  was  isolated  is  not 
a  plant  pest  and  is  widely  distributed  in 
the  environment  as  a  soil  inhabitant 


4.  The  vector  used  to  transfer  the 
delta-endotoxin  gene  to  tomato  plants 
has  been  evaluated  for  its  use  in  this 
specific  experiment  and  does  not  pose  a 
plant  pest  risk  in  this  experiment  The 
vettor,  although  derived  from  a  DNA 
sequence  with  known  plant  pest 
potential,  has  been  disarmed;  that  is, 
genes  that  are  neceesary  for  producing 
plant  disease  have  been  removed  from 
the  vector.  The  vectcw  has  been  tested 
and  shown  to  be  nonpathogenic  to 
susceptible  plants. 

5.  Ilie  vector  agent  the  bacterium  that 
was  used  to  deUverihe  vector  DNA  and 
the  delta-endotoxin  gene  into  the  plant 
cells,  has  been  shown  to  be  eliminated 
and  no  longer  associated  with  the 
transformed  tomato  plants. 

6.  Horizontal  movement  of  the 
introduced  gene  is  not  possible.  The 
vector  acts  by  delivering  and  inserting 
the  gene  into  the  tomato  genome  (i.e., 
chromosomal  DNA).  The  vector  does  not 
survive  in  the  transformed  plants.  No 
horizontal  movement  mechanism  is 
known  to  exist  in  nature  to  move  an 
inserted  gene  from  a  chromosome  of  a 
transformed  plant  to  any  other 
organism. 

7.  The  toxic  polypeptide  produced  by 
the  transformed  plant  is  called  delta- 
endotoxin.  Upon  ingestion,  the  toxin 
kills  only  lepidopteran  insects.  Delta- 
endotoxin  is  not  toxic  to  most  other 
insects,  to  wild  or  domestic  birds,  fish  or 
to  mammals.  Because  of  its  safety,  its 
topical  application  on  vegetable  crops  is 
permitted  uj;>  to  harvest  date. 

8.  The  field  test  site  is  B7  feet  wide  by 
104  feet  long  and  is  physically  isolated 
from  many  species  of  wild  plants  and 
animals  by  a  surrounding  area  of 
cultivated  land. 

The  environmental  assessment  and 
'  finding  of  no  significant  impact  has  been 
prepared  in  accordance  with  (1)  the 
National  Environmental  Policy  Act  of 
1960  (NEPA)  (42  U.S.C.  4321  et  seq.)'.  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for^mplementing ' 
the  Procedural  Rrovisiona  of  NEPA  (title 
40,  Code  of  Federal  Regulations  (CFR) 
Parts  1500-1508);  (3)  USDA  Regulations 
Implementing  NEPA  (7  CFR  Parts  lb): 
and  (4)  At>HIS  Guidelines  Implementing 
NEPA  (44  FR  50381-^50384  and  44  FR 
51272-51274). 

Done  ft  Washingtoa  DC.  this  ZOth  day  of 
)une  198& 
lames  W.  GIomw, 

Administraton  Animal  and  Piant  Health  ' 

Inspection  Service. 

(FR  Do&  88-14390  Filed  6-24-68:  6:45  am] 
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AvaltobllltyqfEnvjroniiwntal 
AMMMnent  mMI  FkWMiQ  of  No 
SignMeant  Impocl  IMalivo  to  Issuance 
of  •  Psrmit  To  nsM  Tost  QoMlieally 
EngbMsrsd  liMSCt  Rssittant  Tomato 


AOENCv:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

AcnOM;  Notice. 

MJMMARV:  This  document  provides 
notice  that  an  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  by  the 
Animal  and  Plant  Health  Inspection 
Service  relative  to  the  issuance  of  a 
permit  to  the  Monsanto  Agricultural 
Company  to  allow  the  field  testing  in  the 
State  of  Illinois  of  genetically 
engineered  tomato  plants,  designed  to 
be  resistant  to  lepidopteran  insects.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  field  testing  of  these 
genetically  engineered  tomato  plants 
does  not  present  a  risk  of  plant  pest 
introduction  or  dissemination  and  also 
will  not  have  any  significant  impact  on 
the  quabty  of  the  human  environment 
Based  upon  this  finding  of  rio  significant 
impact  the  Animal  and  Rant  Health        , 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 
address:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  the  Biotechnology  and 
Environmental  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Room  406,  Federal  Building,  605  Belcrest 
Road,  Hyattsville,  MD  20782. 
TOR  FURTNSR  INFORMATION  CONTACT: 

Dr.  James  L  White,  Staff 
Biotechnologist  Biological  Assessment 
and  Support  Staff,  Biotechnology  Permit 
Unit  Animal  and  Plant  Health 
hispection  Service,  U.S.  Department  of 
Agriculture,  Room  813,  Federal  Building. 
6505  Belcrest  Road.  Hyattsville,  MD 
20782,  (301)  43&-776e.  For  copies  of  the 
environmental  assessment  call  Ms. 
Mary  Petrie  at  Area  Code  (301)  438- 
7750,  or  write  her  at  this  same  address. 
The  environmental  assessment  should 
be  requested  under  accession  number 
8»-041-04. 
SUPPtEMCNTARV  INFORMATION; 

Ba^cground 

On  June  16, 1987,  the  Animal  and 
Plant  Health  Inspection  Service  (AHflS) 
published  a  final  rule  in  the  Federal 
Register  (52  FR  22892-22915)  which 
established  a  new  Part  340  in  Title  7  of 


the  Code  ol  federal  Regulations  (7  CFR 
Part  34^  c^litied,  "htroductien  of 
OrganiiiiMii4iid  Products  Alteied  or 
Produced  ll^ii^  Genetic  Bn^neering 
WUch  AreWiant  Pests  on  Which  There 
is  RoMoo  t^Believe  Are  Ptant  I^sts" 
(hereinafter  "The  rule").  The  rule 
regulates  d^  introduction  (importation, 
interstate  i^bvement  and  release  into 
the  envkoB^ient)  of  genetically 
engineered  Mtganiains  and  producU 
whidi  are  i^lbnl  pests  m  which  there  is  • 
rieasoD  to  brieve  are  fdant  pests 
(regulated  ^cles).  The  rale  sets  forth 
procedures!^  obtaining  a  peimit  for  the 
release  intd  the  environment  of  a 
regulated  arade  and  for  obtaining 
limited  penults  for  die  iaqnirtation  of 
interstate  n^emeiit  of  a  r^ulated 
article.  A  p^^mit  must  be  obtained 
before  a  regalated  article  can  be 
introducedl4  ^  United  States. 

APHIS  hd4  stated  that  it  would 
prepare  environmental  assessments  and. 
where  necef  lary,  environmental  impact 
statements  tirior  to  issid^  a  peimit  for 
the  release  (f  to  the  environment  of  a 
regulated  aMcle  (see  52  FR  22906]. 

The  MonAanto  Agricultural  Company 
of  St.  Louis.!  Ifissouri,  has  submitted  an 
application  for  a  permit  for  release  into 
the  environment  of  genetically 
engineered  tomato  plants  that  are 
designed  to  Ibe  resistant  to  lepidopteran 
insects,  b  tte  course  of  reviewing  the 
permit  appHoation.  APHIS  assessed  the 
impact  of  thje  environment  of  releasing 
the  tomato  plants  under  the  conditions 
described  m  ue  Monsanto  apfrfication. 
APHIS  condlided  that  the  field  testing 
will  not  present  a  risk  of  plant  pest 
introduction  or  dissemination  and  will 
also  not  have  any  significant  impact  on 
the  quality  df  the  human  environment. 

The  envir()hmental  assessment  and 
finding  of  nblsignificant  impact  whidi  is 
based  on  dale  submitted  by  the 
Monsento  AJMcnltval  Company,  as 
well  as  a  review  of  other  relevant 
literature,  ptdvides  die  public  with 
documentatf()n  of  APHIS'review  and 
anaijrsis  of  Ine  environmental  impacts 
associated  vjith  conducting  the  field 
testing.        1 1 

The  facts  kttpporting  APHIS'  finding  of 
no  significant  impact  are  summarized 
below  and  a|t^  contained  in  the 
environmenUl  assessment. 

1.  A  gene  nicoding  delta-endotoxin 
has  beat  insBited  into  the  tomato 
chromosom4.[The  expression  of  the 
truncated  ddla-endotoxin  polypeptide 
results  in  a  afgree  of  protection  against 
the  feeding  qlmage  caused  by  the  larvae 
of  selected  Ifjiidt^teran  insects.  la 
nature.  diro$^>somal  genetic  material 
can  only  be  nansfored  to  other  sexually 
compatible  i  hnts  iby  cross-pollution,  in 
this  field  tee  trial  the  introduced  genes 
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cannot  spread  to  other  plants  by  cross- 
pollination  because  the  field  test  plot  i& 
located  at  a  suifiScient  distance  from  any 
sexually  compatibJe  plants  with  which 
these  experimental  tomato.plants  could 
cross-pollinate. 

2.  Neither  the  deltanendotoxin  gene 
itself,  nor  its  protein  product  confers  on 
tomato  and  plant  pest  characteristics. 

3.  The  microorganism  from  which  the 
delta-endotoxin  gene  was  Isolated  is  not 
a  plant  pest  and  is  widely  distributed  in 
the  environmental  as  a  sofl  inhabitant 

4.  The  vector  used  to  transfer  the 
delta-endotoxin  gene  to  tomato  plants   . 
has  been  evaluated  fior  its  use  in  diis 
specific  experiment  and  does  not  pose  a 
piant  pest  risk  in  diis  experiment.  The 
vector,  dtbough  dwived  from  a  DNA 
sequence  with  known  plant  pest 
potential,  has  been  disarmed:  that  is. 
genes  that  are  necessary  for  producing 
plant  disease  have  been  removed  from 
the  vector.  The  vector  has  been  tested 
and  shown  to  be  nonpathogenic  to 
susceptible  plants. 

5.  llie  vector  agent,  the  bacterium  diat 
was  used  to  delivo-  the  vector  DNA  and 
the  delta-endotoxin  gene  into  the  plant 
cells,  has  been  shown  to  be  eliminated 
and  no  loQger  associated  writh  the 
transforined  tomato  plants. 

0.  Horizontal  movement  or  gene 
transfer  of  the  introduced  gene  is  not 
possible.  The  vector  acts  by  delivering 
and  inserting  the  gene  into  the  tomato 
genome  (i.e..  chromosomal  DNA).  The 
vector  does  not  survive  in  die 
transformed  plants.  No  mechanism  for 
horizontal  movement  is  known  to  exist 
in  nature  to  move  an  inserted  gene  from 
a  diromosome  of  a  transformed  plant  to 
any  other  organism. 

7.  The  toxic  polypeptide  produced  by 
die  engineered  gene  is  called  delta- 
endotoxin.  Upon  ingestion,  the  toxin 
kills  only  lepidopteran  insects.  Delta- 
endotoxin  is  not  toxic  to  other  insects,  to 
wild  or  domestic  birds,  fish  or  to 
mammals.  Because  of  its  safety,  its 
topical  application  on  vegetable  crops  is 
permitted  up  to  harvest  date. 

a  The  field  test  site  is  200  feet  wide 
by  375  feet  and  is  physically  isolated 
fivm  wild  plants  and  animals  by  a 
surrounding  area  of  cultivated  land. 

The  environmental  assessment  and 
finding  oJF  no  significant  impact  has  been 
prepared  in  accordance  widi  (1)  the 
National  Environmental  Policy  Act  of 
1988  (NEPA)  (42  U.S.C.  4321  et  seg.\i  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Proccdnel  Provisions  of  NEPA  (Tide 
40.  Code  of  Federal  Regulations  (CFR) 
Parts  1500-1506):  (3)  USDA  Regulations 
Implementfaig  NEPA.<7CFR  Part  lb): 
and  (4)  APHIS  Guidelines  Implementing 


NEPA  (44  FR  50381-50384  and  44  FR 
51272-51274). 

Done  St  Washington.  DC,  thii  20th  day  of 
June  198& 

lames  W.  Gioaser.       - 

Adnunlstrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  88-14391  Filed  6-24-88: 8:45  amj 
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Econbroie  ftasMrdi  ScrviM 

>tet|oiiilA§riCMltMWiCotof 

Production  j 

MeetinQ 

The  National  Agricultural  Cost  of 
Production  Standards  Review  Board  will 
meet  at  the  Economic  Researdi  Service, 
U.S.  Department  of  Agriculture, 
Waddngton.  DC  on  July  18-19. 1988. 

The  purpose  of  this  meeting  is  to 
discuss  general  issues  related  to  USDA's 
estimation  of  enterprise  costs  of 
production.  All  meetings  will  be  held  in 
room  332. 1301  New  York  Avenue,  NW. 
The  meeting's  morning  session  on  July 
18  will  convene  at  9:00  a.m.  and  the 
afternoon  session  will  begin  at  1:30  pan. 
ending  by  4:30  p.m.  On  July  19,  the 
sessicm  will  start  at  9KM  a.m.  and  end  at 
approximately  2Mi  pjn. 

All  sessions  will  be  open  to  members 
of  the  public  who  wish  to  observe. 
Written  comments  may  be  submitted  to 
Kenneth  Deavers.  Director,  ARED-ERS- 
USDA.  Room  314. 1301  New  York 
Avenue.  NW..  Washfaigton.  DC  2025a 

For  further  information,  contact  Diane 
Bertelsen  at  (202)  786-1806. 
Jolui  B.  Lm,  |r.. 
Administrator. 

[FR  Doc.  88-14432  Filed  6-24-88;  8^45  am] 
MUNM  eOOK  StW-IS^I 


Foraign  Agricultural  Sarvioo 

Import  Limitation;  Country  of  Orlgbi 
Quota  AdIiustmMit 

AOENCY:  Foreign  Agricultural  Service. 
USDA. 

action:  Notice  of  Country  of  Origin 
Adjustment  for  certain  condensed  milk 
from  Denmark. 

SUMMARV:  This  notice  adjusts  the 

country  of  CMigin  for  the  quota  quantity 

of  condensed  milk  in  airtight  containers 

assigned  to  Denmark. 

EFFECTIVE  DATE:  June  30, 1988. 

FOR  FURTHCII  INFORMATION  CONTACT:    * 

Richard  P.  Warsack,  Head,  Import 
Licensing  Group,  Daily,  livestock  and  i 
Poultry  Divi8ion,.Foreign  Agricultural 
Service^  Room  6616  South  Building, 
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Department  of  Agriculture,  Washington. 
DC  20250  or  telephone  at  (202)  447-527a 

SUmOKNTAIIV  mkmmation:  This 
notice  has  been  reviewed  undeS' 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  "nonmajor"  since 
it  will  not  have  any  of  the  significant 
effects  specified  in  those  documents. 
Furthermore,  to  the  extent  if  any,  that 
the  provisions  of  this  Regulatory 
Flexibility  Act  (5  U.S.C  601)  apply  to 
this  notice,  the  Administrator,  Foreign 
Agricultural  Service,  hereby  certifies 
that  this  notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
adjustment  of  the  country  of  origin  from 
which  the  quota  item  specified  herein 
may  be  entered  does  not  affect  the 
ability  of  importers  to  import  this  quota 
item,  but  only  expands  the  number  of 
countries  frx>m  which  the  item  may  be 
imported.  Also,  since  this  action  is  being 
taken  in  recognition  of  dianges  in  the 
market  which  have  already  occurred, 
this  action  will  not  cause  any  new 
economic  impact 

Notka 

Part  3  of  the  Appendix  to  the  Tariff 
Schedules  of  the  United  States  (TSUS) 
sets  forth  import  limitations  imposed  on 
certain  dairy  products,  including  certain 
condensed  milk.  Headnote  3(8)(iii)  of 
Part  3  of  that  Appendix  allows  for 
reallocating  the  quota  amount  of  a  dairy 
article  listed  in  that  Appendix  among 
the  countries  of  origin  specified  for  a 
given  article  if  it  is  determined  that  the 
quota  amount  assigned  to  a  particular 
country  is  not  likely  to  be  entered  from 
that  country  within  a  given  calendar 
year.  I  hereby  determine  that  it  is  not 
likely  that  the  amount  of  condensed 
milk  in  airtight  containers  specified  in 
TSUS  Item  949.90  for  Denmarii  will  be 
entered  from  that  country  during 
calendar  year  1988. 

Notice  is  hereby  given  that  the  11988 
unused  quota  quantity  for  condensed 
milk  in  airtight  containers  specified  in 
TSUS  Item  949.90  for  Denmark  may  be 
imported  from  Australia,  Canada, 
Denmark  and  the  Netherlands  for  the 
remainder  of  the  1988  quota  year. 

This  quota  quantity  for  TSUS  Item 
949.90  will  revert  to  the  original 
supplying  coimtty  on  January  1.  I9i89. 

ksued  at  Washington,  DC  this  22nd  day  of 
|unel9e8. 

Thoinas  O.  Kay, 

Administrator. 

(FR  boc.  80-14460  FUed  Q-Mr^  8:45  am] 
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TWistar.of  < 

Jurinflctldii:  Luekv  PMk  Laks  PraiaicL 

ID  ; 

AOENCV:  Forest  Service,  USDA. 
action:  Notice  of  Joint  interchange  of 
lands. 


:  On  March  8, 1068,  and 
January  27, 1986,  the  Secretaiy  of  the 
Army  and  the  Secretary  of  Agriculture 
respectively  signed  a  ipint  interchange 
order  agreeing  to  the  transfer  of 
administrative  jurisdiction  of  557.10 
acres,  more  or  less,  frtira  the  Depertm^t 
of  Agriculture  to  the  Department  of  the 
Army  and  9.391  acres,  more  or.  less,  &t>m 
the  Department  of  the  Army  to  the 
Department  of  Agriculture  within  or 
adjacent  to  the  exterior  boundaries  of 
the  Boise  National  Forest  Idaho.  The  45- 
day  Congressional  oversight 
requirement  of  the^Act  of  July  26, 1958 
(70  Stat.  656. 16  U.S.C.  505a,  S05b)  has 
been  met  A  copy  of  the  Joint  Order,  as 
signed,  appears  at  the  end  of  this  notice. 
EFFCCnvi  OATC  The  order  is  effective 
June  27, 198& 
FOR  RMTNBR  MFORMATION  CONTACT: 

Kenneth  Johnson,  Lands  Staff,  Room 
lOlO^lP-E,  Forest  Service,  USDA.  P.O. 
Box  96090.  Washington.  DC  20090-6080. 
Telephone:  (703)  235-2406. 

Georfe  M.  Leooaid. 

Associate  Chief. 
Date:  June  3, 1968. 

DEPARTMENT  OF  THE  ARMY 

DEPARTMENT  OF  AGRICULTURE 

Lucky  Peak  Lake  Project  Idaho 

JOOMT  ORDER  INTERCHANGING 
ADMINISTRATIVE  JURISDICTION  OF 
DEPARTMENT  OF  THE  ARMY  LANDS 
AND  NATIONAL  FOREST  LANDS 

By  virtue  of  the  authority  vested  in  the 
Secretary  (rf  the  Army  and  in  the 
Secretary  of  Agriculttire  by  Pub.  L  804 
of  the  84tfa  Cei^tress  approved  July  26. 
1956  (70  Stat  656;  16  U.S.C.  5058.  505bK 
it  is  ordered  as  fbllows:  . 

(1)  The  lands  tinder  the  jurisdiction  of 
the  Department  of  the  Army  described 
in  Exhibit  A  attached  hereto  and  made  a 
part  hereof,  which  lands  are  within  or 
adjacent  to  the  exterior  botmdaries  of 
the  Boise  National  Forest  Idaho,  are 
hereby  transferred  from  the  Secretary  of 
the  Army  to  the  Secretary  of 
Agriculture,  subject  to  outstanding  rights 
or  interests  of  reoord  and  to  such 
continued  use  by  the  Corps  of  Engineers 
:  of  all  of  these  lands  which  are  necessary 
for  the  operation  aiui  maintenance  of 
the  Lucky  Peak  Lake  project  for  its 
intended  purpose  of  flood  oontrok     - 


including,  but  not  UiQited  to  the  ri^t  to 
flooding  of  the  area,  to  construct  and 
maintain  transmission  lines,  utilitief. 
access  roads,  and  to  make 
improvements  in  the  aid  of  navigation, 
and  the  ri{pit  to  prohibit  construction 
and  placing  of  fill  material  below 
spillway  crest  elevation  3060*.  except  as 
approved  in  writing  by  the  District 
&igineer.  The  Secretary  of  Agricultiue 
will  assume  administration  of  all 
assignable  outgrants  and  leases  now 
exisiting^on  Lucky  Peak  Lake  project  . 
lands  hereby  tranfetred. 

(2)TheNation«l  Forest  lands 
described  in  Exhibit  B,  attached  hereto 
and  made  a  part  hereof,  which  are  a  part 
of  the  Boise  National  Forest  Idaho,  are 
hereby  transferred  from  the  Jtuisdiction 
of  the  Secretary  of  Agriculture  to  the 
jurisdiction  of  the  Secretaiy  of  the 
Army,  subject  to  butstanding  rights  or 
interests  or  record. 

(3)  Pursuant  to  section  2  of  the 
aforesaid  Act  of  July  26. 1956,  the 
National  Forest  lands  transferred  to  the 
Secretaiy  of  the  Army  by  this  order  are 
hereafter  subject  only  to  the  laws 
applicable  to  the  Department  of  the 
Anny  lands  comprising  the  Lucky  Peak 
Lake.  Hie  Department  of  the  Array 
-lands  transferred  to  the  Secretaiy  of 
Agriculture  by  this  order  are  hereby 
subject  to  the  Jaws  applicable  to  lands 
acquired  under  the  Act  of  March  1. 1911 
{38  Stat  961).  as  amended. 

This  order  will  be  effective  as  of  date 
of  publication  in  the  Federal  Register. 
John  O.  Marsh,  Jr.. 
Secretary  of  the  Army. 

Date:  March  a  1988. 
Richard  E.  Lyng, 
Secretary  gf  Agriculture. 

Date;  January  27. 198& 

Exhibit  A— Lands  To  Be  Ttansfened  To 
Forest  Service 

Lucky  Peak  Lake  Project 

T.  3  N;.  R.  4  R.  Boise  Meridian.  Ada  County. 
Idaho 

Sec  21:  Commeflce  at  tiie  comer  of 
Sections  16, 17,  2a  and  21.  Township  3  North. 
Range  4  East  Boise  Meridian,  thence  S  0* 
12'W.  660  <e«t  to  a-Comer  marked  by  a  H 
inch  diameter  steei  t>ar,  tlia  point  of 
beginning;  tiience  N  0*  IZWE.  440  feet  to  a 
point:  thence  N  84*  35'30'B.  960^  feet  to  a 
point  moniunented  l>y  a  %  inch  diameter 
steel  ban  thence  S  82*  STW,  107a2e  feet  to 
the  point  of  iMginning,  containing  4.391  acres 
more  or  less. 
Sea  26:  Beginning  at  the  NW  comer  of  Lot 
3.  Section  28,  Township  3  North.  Range  4 
East  Boise  Meridian,  the  trae  point  of 
begituilng:  thence  N  80*  35'  B.  680  feet  to 
«  point  thence  S  44*  M'SicTW.  93iM  feet 
to  a  point:  thence  N  0*  14'  &  860  feet  to 
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tfw  jwint  ^  begiiming;  Qontakiiiig  5  acre; 
moreorl^ss. 

Total  acre^  transferred  to  the  Forest 
Service,  9.39)4 

ExhibH  B-«laiids  To  Be  'naokfemd  To 
Cocpe  off  EilttiMera      : 


T.  3  N.,  R.  4  84  Boise  Meridian  and  Elmore 
Counties,,  Idaho 


Sec  &■  NEMNBi4.  EV4NWViNE%., 
Sec.    9:    t^HNEVtNWM.    NW% 

fcc  11 
W%SW 


1.  2,  3.  4..  8.  9.  10.  11. 

W* .._. 

Its   1.    2.   3.   SV^WV4 
WViWV4SEy4SW%. 

iNBy4Swy4.^ . 

Seo.  14:  Lofi  2.  3. 4.  5.  6 

Total  :4creage  transferred  to 


ettoo 


oojn 


238J0 


ioa40 

96.40 
SS7.10 


[FR  Doc.  8&-J4365  Filed  &^24-88: 8:45  am] 
MLUN6  oooc  iiw-ii-M      :  . 

-* ' "  •  ■ 

Sott  Conservation  Servico 

Finding  of  Mb  Significanf  InvMt  AlMMi 
Bellstone  OtjHical  ATM  Traatment 
Measufo,  H|| 

AOCNCV:  Soil  Conservation  Service. 
USDA.        II 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

n — 

aUMMARV:  Pursuant  to  section  102(2)(C) 
of  the  National  'Environmental  Policy 
Act  of  1969;  Aie  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  ISOD):  and  the  Soil 
Conservatioii  Service  Guidelines  (7  CFR 
Part  850);  the  Soil  Conservation  Service, 
U.S.  Departinent  of  Agriculture,  gives 
notice  that  4^  environmental  impact 
statement  i«i  (lot  being  prepared  for  the 
Ahoa  Bellstoiie  Critical  Area  Treatment 
Measure,  Mfiui,  Hawaii. 

FOR  nmTNm  iNPomiATioN  ebUTACR 

Richard  N.  OUncan.  State 
Conservatiabist  Soil  Conservation 
Service.  P.aiBox  S0004,Hoi»lalu. 
Hawaii  9689(1,  Telephone  (008)  541-2601. 
SUrPLEN«Nf iJiv  WWOMMTION:  The 
environmental  assessment  of  this 
federally  asMtted  action  indicates  that 
the  project  ijvl  11  not  cause  significant 
local,  regional,  or  n^ionaMmpacts  on 
the  environnient.  AsV  result  of  these 
findings,  Ridlard  N.  Duncan.  State 
ConserratiioUist.  has  detemiined  that  the 
preparationlG  iid  review  of  an 
environmenu  1  impact  statement  are  not 
needed  for  til  is  pioiect 

Tbe  projec  conceriis  a  ptei  for 
stabilizing  cHticaUy  eroding  areas  along 


Kahekili  Highway.  The  planned  worlcs 
of  improvement  inchide  a  concrete  ford, 
shoulder  swales,  and  a  culvert 

The  Notice  of  a  Rnding  of  No 
Significant  Impact  (FQNSI)  has  been 
forwarded  to  tfie  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limitml  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above     - 
add^ss.  Basic  information  developed  ■ 
during  the  environmental  assessment 
are  on  file  and  may  be  reviewed  by 
contacting  Richard  N.  Duncan.  State 
Conservationist,  Soil  Conservations 
Service.  P.O.  Box  50004,  Honolulu. 
Hawaii  96850.  (808)  541-2600. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 
(Catalog  of  Federal  Domestic  AsRistance 
Program  No.  101.901,  Resource  Conservation 
and  Development  Pro^^ro— Public  Uw  87- 
7O3.ieU.S.aS00a-f.q.| 

Ridiaid  N.  Duncan. 

State  Conservationist 
Date:  June  is.  198& 
(FR  Doc.  88-14383  Filed  8-24-88;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

Agoncy  Forms  UndM' Roviow  by  die 
Offico  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  Economic  Analysis. 
Title:  Ocean  Freight  Revenues  and 

Expenses  of  U.S.  Carriers;  and  U.S. 

Airline  Operators'  Foreign  Revenues 

and  Expenses. 
^i>nn  Number:  Agency-^B-30  and  BE- 

37:  OMB— 0608-0011. 
7>pe  o/A<?9ues£:  Extension  of  a 

currently  approved  collection. 
Burden:  218  respondents;  1024  reporting 

hours.         r    ^ 
A  verage  Time^r  Rdsponse:  5  hours 

(^-30);  4  hours  (B&-37).  . 
Needs  and  Uses:  lliese  surveys  are 

needed  to  obtain  data  required  for  the 

preparation  of  the  international 

transportation  account  of  ^e  U.S. 

balance  of  international  payments. 

The.  balance  of  payments  accounts  are 

used  extensively  by  Government. 

international,  organizations,  and  other 

private  groups:  and  are  an  integral 

part  of  tne  National  Income  Accounts 

of  the  United  States.      ' 


Affected  Public:  businesses  or  other  fori^ 
profit  institutions. 

f>V9ueAcy.- Quarteriy. 

Ret^ndent'a  Obligation:  Mandatory. 

OMB  DesA  P^icer  John  Oiffen,  395- 
734a 

Agency:  Bureau  of  Economic  Analysis. 

Title:  Foreign  ^line  Operators' 
Revenues  and  Expenses  in  the  United 
States. 

Form  Number  Agency— BE-38;  OMB— 
0608-0013. 

Type  (rf  Request  Extension  of  a 
currently  approved  collection. 

fiun/eii:  80  respondents;  300  reporting 
hours. 

Avera^  Time  per  Reaponse:  5  hours. 

Needs  and  Uses:  This  survey  is  needed 
to  obtain  data  required  for  the 
international  transportation  account 
of  the  U.S.  balance  of  international 
payments.  The  balance  of  payments 
accounts  are  used  extensively  by 
Government,  international 
organizations,  and  their  private 
groups;  and  are  an  integral  part  of  the 
National  Income  Accounts  of  the 
United  States. 

Affected  Publia  Businesses  or  other  for- 
profit  institutions. 

Frequency:  Aimually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  John  Griffen.  395- 
7340. 

Agency:  Bureau  of  Economic  Analysis. 

Title:  Industry  Classification 
Questionnaire  (FDIUS). 

Form  Number  Agency— BE-607;  OMB— 
0608-0030. 

Type  of  Request  Extension  of  a 
curre^itly  approved  collection. 

Burden:  800  respondents;  400  reporting 
hours. 

Average  Time  per  Response:  30  minutes. 

Needs  and  Uses:  This  questionnaire  is 
used  to  obtain  reliable  and  up-to-date 
data  on  foreign  direct  investment  in 
the  United  States.  The  data  is  used  to 
classify,  by  industry,  foreign  parents 
and  their  U.S.  affiliates. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions. 

/^>«9a<?nry;  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  John  Griffen.  395- 
7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  3(77-3271. 
Department  of  Commerce,  Room  H6622.. 
14th  and  Constitution  Avenue.  NW.. 
Washington,  DC  20230. 

Written  comments  and  '  "  V"-^"; 
recommendations  for  the  proposed ' ' 
information  collections  should  be  sent  to 
John  Griffjem.  OMB  Desk  Officer.  Room 
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3206  New  Executive  Oflice  Building. 
Washington,  DC  20503. 

Dated:  |une  21,  ige& 
EdwanlMichak. 

Depaitmeotal  Ciearaace  Officer.  Offica  of 
Management  and  Organization. 

{FR  Doc.  8»-14371  Filed  »-24-«8:  &«  am] 


For«ign*Trad»  Zones  Board 
(Dock«fNa22-M] 

Forrtgn-TMdo  Zow  111,  Qytf  CHy.  U; 


,IUMd 
HiifcwIL;  Frtowtlon  ol  Cowi— nt 


lltt  period  for  conmmts  on  the  above 
case,  iiifulflng'uie  praposed  special- 
purpofle  foreign-toide  mibBone  for  tke  ; 
home  appBBnoe  MsembljF  plants  of 
MaytajfCorpoTBtfon.  Nrwton,  Iowa, 
Galesbofg;  mioois,  end  Hnrhi,  HHnois 
(59  FR  nstO,  9/0/m^  is  extended  to  July 
28, 19m,  to  allow  interested  parties 
additional  time  to  commeat  on  the 
preposaL 

Comments  in  writiq|are  invited 
during  this  period.  Sabniwions  should 
includs  S  oopics.  Thr  pabQc  cecoid  will 
be  availaUe  at  Office  of  the  Exacotive 
Secretary,  Foreign-Trade  Zones  Board. 
U.&  Departmeat  ol  Goauaerce.  Room 
1529, 14th  and  tatosyhrania  Avenae 
NW..  Washington.  DC  20230. 
Intel  1.11b  Alalia  Ir.. 
Executive  Secretary. 

Dated:  June  21,  ina 
[PR  Doc.  86-444a  Filed  e-24-Mi;  «k45  am] 


HirarfMOnM  9WWQ9  AVmnMII  lUUII 

(A-4M-«01] 

liMatlun  of  Anthton^n9  Doty 


Dioxida  From  Greaco 

aoency:  Import  Admimstration. 
International  Trade  Administration. 
Department  of  Connnerce. 
AcnOK  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  th^  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  electrolytic  manganese 
dioxide  (hereinafter  referred  to  as  EMD) 
from  Greece  are  being,  or  are  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value.  We  are  notifying  the  U.S. 
International  Trade  Commission  (TTQi 


of  this  action  so  that  it  may  detemine 
whether  inq>orts  of  EMD  materially 
injure,  or  thieaten  material  injuty  la  a 
U.S.  industry.  If  tbis  investigation 
proceeds  noimafly.  the  ITC  will  make  its 
preliminary  detenninatiop  on  or  befidre 
fuly  15. 1988.  If  that  determination  is 
affirmative,  wie  will  make  a  preltminwy 
determinatioB  oa  or  before  November  7, 
1988. 

EFFECmn  0AT8:  Joaa  27. 1988. 


Rick  Herring,  Office  of  investigations. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Coanneroe,  14th  Street  and 
Constitatlon  Avenae  NW.,  Washington. 
DC  20230:  teMlone  (202)  377-0187. 


1H0  rairam 

On  May  31. 1988,  we  received  a 
petition  fUed  in  proper  form  by 
Chemetais  lac.  and  Kerr-McGee 
Chemical  Corporation  oa  behalf  of  the 
domestic  EMD  industry.  In  compliance 
with  the  filing  requirements  of  19CFR 
353.36.  petitioners  allege  tfiat  imports  pf 
EMD  fi^m  Greece  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Tariff  Act  of  193a 
as  amended  (the  Act),  and  that  these 
imports  materially  Injure,  or  thieaten 
material  injury  to.  a  U.S.  industry. 

The  petttionen  have  alleged  that  they 
have  standing  to  file  die  petition. ' 
Specifically,  petitioners  have  alleged 
that  they  are  interested  parties  as 
defined  under  section  771(9)(C)  of  the 
Act,  and  that  they  have  filed  the  petition 
on  behalf  of  the  U.S.  industry 
manufacturing  the  product  that  is 
subject  to  this  investigation. 

If  any  interested  party  as  described 
under  paragraphs  (C).  (D),  (E).  or  (F)  of 
section  77li^)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  pLease  file  written  notification 
with  the  Commerce  official  cited  in  the 
"For  Further  Information  Contact" 
section  of  this  notice. 

United  States  Price  and  Foraign  Market 
Value 

Petitioners  presume  that  the 
prevailing  price  for  Greek  EMD  in  the 
U.S.  market  is  the  same  as  the  poce  for 
Japanese  EMD  in  the  United  States. 
.  Therefore,  petitioners'  estimate  of 
United  States  price  was  based  on  prices 
for  EMD  produced  in  Japan  and  sold  in 
the  United  Stetes.  Adjustments  were 
made  for  ocean  fi-eight.  primage,  mariite 
insurance,  container  handling  cost.  U.S. 
brokerage  and  handling,  customs  duty, 
and  trading  company  mark-up. 


Petitioners  have  calculated  foreign 
market  value  (FMV)  by  applying  the 
special  rule  for  oertein  maltinational 
corporations  contained  in  Section  773(d) 
of  the  Act  Since  petitioners  allege  that 
Greek  home  market  sales  are 
inadequate  for  comparison  purposes, 
they  have  calculated  foreign  market 
value  based  on  the  sales  price  of  EMD 
sold  in  Japan  by  the  Greek  producer's 
related  affiliate  in  Japan.  However,  a 
comparison  of  the  sales  data  provided  in 
the  petition  indicate  that  Greek  home 
market  sales  may  be  an  adequate  basis 
for  calculating  foreign  market  value. 

Petitioneia  have  1^80  calculated      % 
foreign  market  value  based  on 
petitioners'  estimate  of  the  constructed 
value  of  Gredc  EMD  as  derived  from  the 
U.$.  EMD  indnstry  cost  experience 
adjusted  for  known  differences  in 
manufacturing  coste.  Therefore,  for 
purposes  of  this  initiation,  we  have  used 
constructed  value  as  foreign  market 
value. 

Based  on  a  comparison  of  United 
States  price  and  foreign  market  value, 
petitioners  allege  a  dumping  margin  of 
approximately  48  paicent 

Petitioners  have  alleged  that  home 
market  sales  were  ma<fo  below  the  cost 
of  production.  Our  analysis  of  the  cost 
information  provided  in  the  petition, 
which  have  been  adjusted  to  reflect 
known  differences  between  the 
petitioners'  and  Greek  manufactujrer's 
costs,  indicates  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  home  market  prices  are  below  the 
cost  of  prodactioB. 

Petitioners  also  allege  that  "critical 
circamstances"  exist  within  the  meaning 
of  section  733(e)  of  the  Act  with  respect 
to  imports  of  EMD  from  Greece. 

Initiation  of  InvestlgBtloa 

Under  section  732(c)  of  the  Act  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sete  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  all^ations. 

We  examined  the  petition  on  EMD 
from  Greece  and  found  that  it  meets  the 
requirements  of  section  732(b]  of  the 
Act.  TherefiMe.  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of  EMD  from 
Greece  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  As  part  of  this  investigation,  we 
will  determine  whether  the  producte 
under  investigation  are  being  sold  in  the 
home  market  at  less  than  ihe  cost  of 
production.  We  will  also  make  a 
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determinaltion  as  to  whether  critical 
circumstances  exist  with  respect  to  the 
subject  mftchandise.  If  our  investigation 
proceeds  tifirmally,  we  will  make  oiir 
prelimina#«  determination  by  November 
7. 1988.       j 

Scope  of  lUvesligatiaa 

The  linked  States  has  developed  a 
system  of  tMff  classification  based  on 
the  international  harmonized  system  of 
Customs  qomenclature^  Congress  is 
consideriitt  legislation  to  convert  the 
United  Stales  to  this  Harmonized 
System  (HB).  In  view  of  this  proposal, 
we  will  b^  providing  both  the 
appropriaW  Tariff  Schedules  of  Uie 
United  Strites  Annotated  (TSUSA)  item 
numbers  dti^d  the  appropriate  HS  item 
numbers  \iilh  our  product  descriptions 
on  a  test  bnsis.  pending  Congressional 
approval.jHs  with  the  TSUSA.  the  HS  ' 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  th^  lappropriate  HS  item 
number(8)  i^s  well  as  the  TSUSA  item 
number(s)  |ih  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HJS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit.  Room  B-099,  U.S.  Department  of 
Commerce;  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  2023a 
Additionally,  all  Customs  ofTices  have 
reference  ()Opies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Custi^tis  ofTice  to  consult  the 
schedule.  ' 

The  pro()tct  covered  by  this 
investigation  is  electrolytic  manganese 
dioxide  from  Greece  currently  provided 
for  under  TCUSA  item  number  419,4420 
and  currently  classifiable  under  HS  item 
number  2620-1O.00O. 

EMD  is  inanganese  dioxide  (Mnoj) 
that  has  be^n  refined  in  an  electrolysis 
process.  Tl^^  subject  merchandise  is  an 
intermediate  product  used  in  the 
production  of  dry  cell  batteries.  EMD  is 
sold  in  thr^i- physical  forms,  powder, 
chip  or  pla^  form,  and  two  grades, 
akaline  andizinc  chloride.  EDM  sold  in 
all  three  fotlns  and  both  grades  are 
tentatively  included  within  the  scope  of 
the  investigation. 

Notificatio|i;  of  rrC 

Section  7^2(d)  of  the  Act  requires  us 
to  notify  tHd  rrc  of  this  action  and  to 
provide  it  mth  the  information  we  used 
to  arrive  at  ihis  determination.  We  will 
notify  the  ttC  and  make  available  to  it 
all  nonprivtieged  aiid  nonproprietary 
informatioaj  We  will  allow  the  ITC 
access  to  ajl)  privileged  and  business 
propriatarjj  Information  in  our  files, 
provided  iti  eonfiims  in  writing  that  it 


will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Prdiminaty  Determinatkm  by  ITC 

The  rrC  will  determine  by  July  15, 
1988,  whether  there  is  a  reasoanble 
indication  that  imports  of  EMD  from 
Greece  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate  otherwise,  it 
will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
June  za  1988. 
lanW.MaiM. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  88-14445  Filed  6-24-88:  8:45  am] 
MUMQ  CODE  SSM-0e4l 


[A-419-M1] 

Initiation  of  Antidumping  Duty 
Investigation:  Electrolyttc  Manganess 
Dioxide  From  Ireland 

AQCNCV:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

action:  Notice. 

summary:  On  the  basis  of  a  petition 
tiled  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  electrolytic  manganese 
dioxide  (EMD)  from  Ireland  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  thim  fair  value.  We  are  notifying 
the  U.S.  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of 
EMD  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  July  15, 1988.  If  that 
determination  is  affirmative,  we  will 
make  a  preliminary  determination  on  or 
before  November  7, 1988. 

EFFECnvc  date:  June  27, 198& 

FOR  niRTHCR  INFORMATION  CONTACT: 

Rick  Herring.  Office  of  Investigations. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230;  telephone  (202)  377-0187. 


SUFFLNKNTARV  INFORMATION: 

ThePetition 

On  May  31, 1988,  we  received  a 
petition  filed  in  proper  form  by 
Chemetals  Inc.  and  Kerr-McGee 
Chemical  Corporation  on  behalf  of  the 
domestic  EMD  industry.  In  compliance 
with  the  filing  requirements  of  19  Cni 
353.36.  petitioners  allege  that  imports  of 
EMD  from  Ireland  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act),  and  that  these 
imports  materially  injure,  or  threaten    . 
material  injury  to,  a  U.S.  industry. 

The  petitioners  have  alleged  that  they 
have  standing  to  file  the  petition. 
Specifically,  petitioners  have  alleged 
that  they  are  interested  parties  as 
defined  under  section  77l(g)(C)  of  the 
Act  and  that  they  have  filed  the  petition 
on  bdialf  of  the  U.S.  industry 
manufacturing  the  product  that  is 
subject  to  this  investigation. 

If  any  interested  party  as  described 
under  paragraphs  (C).  (D).  (E),  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notification' 
with  the  Commerce  official  cited  in  the 
"For  Further  Information  Contact" 
section  of  this  notice. 

United  States  Price  and  Foreign  Market 
Value 

Petitioners  presume  that  the 
prevailing  price  for  Irish  EMD  in  the  U.S. 
market  is  the  same  as  the  price  for 
Japanese  EMD  in  the  United  States, 
llierefore,  petitioners'  estimate  of 
United  States  price  was  based  on  prices 
for  EMD  produced  in  Japan  and  sold  in 
the  United  States.  Adjustments  were 
made  for  container  handling  cost  ocean 
freight,  marine  insurance.  U.S.  brokerage 
and  handling,  customs  dufy,  and  trading 
company  mark-up. 

Petitioners  have  calculated  foreign 
market  value  by  applying  the  "special 
rule  for  certain  multinational 
corporations"  contained  in  section 
773(d)  of  the  Act.  Since  petitioners 
allege  that  Irish  home  market  sales  are 
inadequate  for  comparistm  purposes. 
FMV  was  based  on  the  sales  price  of 
EMD  sold  in  Japan  by  the  Irish 
producer's  related  affiliate  in  Japan. 
Adjustments  were  made  for  domestic 
delivery  and  trading  company  mark-up. 

Based  on  a  comparison  of  United 
States  prices  and  foreign  market  value, 
petitioners  allege  a  dumping  margin  of 
approximately  120  percent 

Petitioners  also  allege  that  "critical 
circumstances"  exist  within  the  meaning 
of  section  733(e)  of  the  Act  with  respect 
to  imports  of  EMD  from  Ireland. 
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Initiation  of  invMligalion  [ 

Under  section  732(c)  of  the  Act  we 
must  dcteraiine.  writfain  20  days  after  a 
petition  is  filed,  whetho'  it  sets  foitii  die 
allegations  neoessary^ior  the  initiation 
of  an  antidaniping  duty  investigation, 
and  whether  it  containa  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations.  i 

We  examined  the  petition  on  EMD 
from  Ireland  and  found  that  it  meets  the 
reqidrenients  of  section  732(b)  of  the      > 
AcL  Therefore,  in  accordance  with         f 
section  732  of  the  Act.  we  are  initiating 
an  antidumpHig  duty  investigation  to 
determine  whether  imparts  of  EMD  from 
Ireland  arc  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  We  will  also  make  a 
detennioation  as  to  whether  critical 
circiianstanoes  exist  with  respect  to  the 
subiect  merchandise.  If  our  investigation 
proceeds  nomaliy.  we  will  make  our 
preliminary  determination  by  November 
7. 1988. 

Scope  off  inveatigalion 

The  Unites  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  I^slation  to  convert  the  - 
United  States  to  this  Harmonized    ■ 
System  (HS).  In  view  of  this  proposal, 
we  win  be  providing  boUi  the 
appropriate  Tariff  Schedules  of  the 
United  Statet  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbera  witfi  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the.TSUSA.  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
iMltten  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
nan^erfs)  as  weQ  as  the  TSUSA  item 
nomheifs)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-009,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
AdditionaBy,  all  Customs  ofBces  have 
reference  copies  and  petitioners  may 
contact  the  Inqiort  Specialist  at  their 
local  Customs  office  to  consult  the 
schedide.  - 

The  product  covered  by  this 
invest^atkw  is  electrolytic  manganese 
dioxide  from  beiend  currently  provided 
for  under  TSUSA  item  number  419.4420 
and  cmenUy  classifiable  under  HS  item 
numoer  2820.1010000. 

EMD  la  mai^anase  dioidde  (MnQi) 
that  hw  bee»  teftsedtoan  decfcolyals 
prooess.  Tte  sabfad  nerdiaiidise  is  aa 


intermediate  product  used  in  the 
production  of  dry  cell  batteries.  EMD  is 
sold  in  three  i^ysical  forms,  powder, 
chip  or  plate  form,  and  two  grades, 
akaline  and  zinc  diforide.  ^ID  sold  in 
all  three  forms  and  both  grades  are 
tentatively  included  witMn  the  scope  of 
the  investigation. 

NotifkatiaooflTC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  inforraatimi  we  used 
to  arrive  at  this  determination.  We  wUI 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  noni»oprietary 
information.  We  wiU  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  ITC 

The  rrCtvill  determine  by  July  IS, 
1988,  whether  there  is  a  reasonable 
indication  that  imp<Nls  of  EMD  from 
Ireland  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to' 
section  732(c)(2)  of  the  AcL 
|ao  W.  Mans. 

Asaistanl  Secretary  for  Import 
Admiiattmtkm. 
June  2a  \ifi6. 
(FR  Doc  BB-14446  Filed  6-24-68: 6:45  am] 


InWatloii  of  AnHdiM^iing  Duty 
nvemQwivfit  cMCVOiyiic 
DtoxM*  Rom  Japan 

AOEMCv:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice. 


ft  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  VS. 
Department  frfCemraerce,  we  are 
initiating  an  antidumping  dufy 
investigation  to  detennine  whether 
imports  of  electrolytic  manganese 
dioxide  (hereinafter  referred  to  as  EMD) 
from  Japan  are  being,  or  are  Ucely  to  be. 
sold  in  (he  Ihiited  States  at  less  man  fafr 
vahe.  We  are  nofifyiiQ  die  U.S. 
faitemationalThMlB  ConmiisaioD  (ITQ 
of  this  action  so  that  it  may  determine  ; 


whether  importa  of  EMD  materially 

injure,  or  tiueateii  material  injury  to.  a 

U.S.  industry.  If  this  investigation 

proceeda  noimalfy.  the  ITC  will  make  its 

preliminary  determination  on  or  before 

July  IS,  1988.  If  that  determination  is 

affirmative,  we  will  make  a  preliminary 

determination  on  or  before  November  7. 

1988. 

tmcmn  OATC  June  27. 1988. 

FOn  njRTNBIMiFOIHMTIOH  CONTACT: 

Rick  Herring.  Office  of  Investigations. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230:  telephone  (202)  377-0187. 


ThaPelitioo 

On  May  31, 1988,  we  received  a 
petition  nied  in  proper  form  by 
Chemetals  Inc.  and  Kerr-McCee 
Chemical  Corporation  on  behalf  of  the 
domestic  EMD  industry.  In  compliance 
with  the  filing  requirements  of  19  CFR 
353.36,  petitioners  allege  that  importa  of 
EMD  firom  Japan  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  731  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry. 

The  petitioners  have  alleged  that  they 
have  standing  to  file  the  petition. 
SpecificaUy.  petitioners  have  alleged 
that  they  are  interested  parties  as 
defined  under  section  77l(g)(C]  of  the 
Act,  and  that  they  have  Rled  the  petition 
on  behalf  of  the  U.S.  industry 
manufacturing  the  product  that  is 
subject  to  this  investigation. 

If  arty  interested  party  as  described 
under  paragraphs  (C),  (D).  (E),  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notification 
with  the  Commerce  official  cited  in  the 
"For  Further  Information  Contact" 
section  of  this  notice. 

United  States  Price  and  Foreign  Market 
Value 

I 
Petitioners'  estimate  of  United  States 

price  was  based  on  prices  for  EMD 

produced  in  Japan  and  aold  in  the 

United  States,  less  foreign  inland  freight. 

ocean  freight  marina  insurance.  U.S. 

brokerage  and  handling,  customs  duty. 

and  trading  company  mark-np. 
Petitioners'  estimate  of  foreign  market 

value  was  based  on  Japanese  home 

market  prices  less  domestic  delivery 

and  trading  company  mark-up. 
Based  on  a  eompariaon  of  United 

States  prices  and  foreign  aurket  value. 
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approximal 
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to  imports 


«  dumping  margin  of 
laepensenL 

allege  that  "oitical 
exist  within  the  meaning 
e)  of  the  Act,  tvith  respect 
fSMD  from  Japan. 


Act.  Thi 
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an  antid 
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Japan  are 
in  the  Unit 
valae.  We 


Initiation  <tf  ibvestigatien 

Under  section  732(c)  of  the  Act  we 
must  detennme.  within  20  days  after  a 
petiton  is  fil^d.  whether  it  sets  forth  the 
allegations  il^oessaiy  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  It  contains  infqrmation 
reasonably  available  to  the  petitioner 
supporting  the  aDegBtions. 

We  exammed  the  petition  on  EMD 
from  Japan  Qfd  found  fliat  it  meets  the 
requirement^  |of  section  732(b)  of  the 
:,  in  accordance  with 
the  Act.  we  are  Initiating 
duty  investigation  to 
dier  imports  of  EMD  from 

or  are  ikely  to  be,  sold 
States  at  less  than  fair 
1  also  make  a 
determinaticii^  as  to  whether  critical 
circumstances  exist  with  respect  to  the 
subject  menntandise.  If  our  investigation 
proceeds  nottnally,  we  will  make  our 
preliminary  determination  by  November 
7, 1988. 

Scope  of  Ibv  qsUgatioD 

The  UnitedjStates  has  developed  a 
system  of  ta^  classification  based  on 
the  intemational  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legtslution  to  convert  the 
Unitd  States*  |o  this  Harmonized  System 
(MS).  In  vievriof  this  proposal,  we  will 
be  providing  (>oth  the  appropriate  Tariff 
Schedules  otihe  United  Stales 
Annotated  (X^USA)  item  numbers  end 
the  appropriate  HS  item  numbers  with 
our  product  descriptions  on  a  test  basis, 
pending  Cottkessional  approval.  As 
with  the  T^SA.  theilS  item  numbers 
are  provided  for  convenience  and 
Customs  pujUKmes.  liie  written 
description  eemais  dispositive. 

We  are  requesting  petitioners  to 
include  the  ii|^propriate  HS  item 
number(8)  as  wd  as  the  TSUSA  item 
namber(8)  iq  pll  new  petitions  filed  with 
the  Di^rtn^^.  A  refei«nce  copy  of  the 
proposed  HSiidiedule  is  available  for 
consultation  tt  the  Central  liecords 
Unit.  Room  BHM.  U.S.  Department  of 
Commerce.  Hth  Street  and  Constituttcm 
Avemie  NWU  Washington.  DC  20Z3a 
AdditionallyMall  Customs  offices  have 
refeence  cof^  and  petitioners  may 
contact  the  fet^Mrt  Specialist  at  their 
local  Custom^  office  to  consult  the 
schedule.     1 

The  prodi*  hoovered  by  dris 
investigaUeilii,  electrolytic  maoganese 
dioxide  fatom  lapaa  currwitfy  provided 


for  under  TSUSA  item  ounber  419.4420 
and  currently  rlawrffiable  under  HS  item 
munber  2Ba).10jOOOa 

EMD  is  nanganeee  dioxide  (MnO*) 
that  has  beenrefiaad  in  an  dectrolysis 
process.  The  subject  merdbandise  is  an 
intermediate  product  used  in -die 
production  of  dry  cell  batteries.  EMD  is 
sold  in  three  t^ysioal  tsatoB,  powder. 
chip  or  plante  form,  and  two  grades, 
akaline  and  auic  chloride.  EMD  in  all 
three  forms  and  both  grades  are 
tentatively  included  in  the  scope  of  the 
investigation. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notil^  the  ITC  and  make  available  to  it 
all  nonprivileged  and  noi^n-oprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writng  that  it  will 
not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import-Administration. 

Plelfaninary  Detenninatkm  by  ITC 

The  ITC  will  determine  by  July  IS, 
1988,  whether  there  is  a  reasonable 
indication  that  imports  of  EMD  from 
Japan  materially  injure,  or  threaten 
material  injurj'  to.  a  U.S  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate:  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
)une  20. 1<IB8. 
|an  W.  Marm, 

Assistant  Secretory  for  Import 
Administration. 

|FR  Doc.  88-14447  Filed  6-24-fiB:  8:45  am] 

SIUJNG  CODE  S510-06-M 


Nalfonal  8ur«au  of  Standards  et  al^ 
Consolidatad  Decision  on  Applications 
for  Outy-Free  Entry  of  Scientific 
Instruments 

This  is  a  decinon  consolidated 
pursuant  to  section  6(c)  of  the 
Educational  Scientific,  and  Cultural 
Materials.  Importaticm  Act  of  1966  (Pub. 
L.  8&-651,  80  SUt  807;  IS  CFR  Part  301). 
Related  records  can  be  viewed  between 
6:30  a.m.  and  5:00  p.ni.  in  Room  1523. 
U.S.  Department  of  Commerce.  14th  and 
Constituion  Avenue.  NW.»  Washington. 
DC 

Docket  mimbentb^HSS.  Applicant 
National  Bureau  of  Standards, 


Gaithersboig,  li^  209M.  Instwment 
Superoondocting  Magnet.  Manufacturer: 
Qyogenic  GonMltants,  Ltd.,  United 
Kinfdora.  AiCemfei/ iue:  See  notice  at  53 
FR 1811,  January  22, 198B.  Reaaona  for 
this  decision:  1^  foreign  instrument 
provides  a  persistent  mode  with  a 
maximum  13  tesla  magnetic  field. 
Advice  submitted  by:  The  National 
Institutes  of  Healdi,  May  17, 1988. 

Docket  nvmber  88-076.  Applicant: 
'  Health  Research.  Ino.  Buffelo,  NY  14263. 
InstnimeMt:  Gas  Chromotograpfa/Mass 
Spectrometer/Data  System.  Model  MAT 
90.  Manufacturer  Fliuiigan  MAT,  West 
Germany.  Intended,  use:  See  notice  at  53 
FR  4t)66.  February  18. 1988.  Reasons  for 
this  decision:  The  foreign  instrument 
provides:  (1)  resolution  to  50  000.  (2) 
mass  range  to  17  500,  (3)  scan  rate  to  0.1 
second  per  decade,  and  (4)  capillary- 
chromatQgraph  interface  with  FAB 
ionization.  Advice  submitted  by:  TTie 
National  Institutes  of  Health.  May  17. 
1988. 

Comments:  None  received  Decision: 
Approved  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
National  Institutes  of  Health  advise  that 
(1)  the  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.Ciml. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  88-14444  Filed  &-74-88:  a-45  am] 

BIU.INC  CODE  3t10-OS<M 


Veterans  Administration  Medicai 
Center  et  al^  Consolidated  DecMon  on 
AppNcaflona  for  Outy-Free  Entry  of 
ciecuun  Microscopes 

This  is  a  decision  omsolidated 
pursuant  to  section  6(c)  (A  the 
Educational,  Scientific,  and  Cultural 
Materials  fanportatian  Act  of  1986  (Pub. 
L  89-651. 80  StaL  897: 15  C7R  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  oi  Commerce.  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC. 

Docket  Number.  88-425.  Applicant: 
Veterans  Adfflinistraition  Medical 
Center,  Portland,  OR  97207.  Instrument: 
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Electron  Microscope,  Model  JEM- 
1200EX/DP/DP.  Manufacturer  JEOL, 
Ltd.,  |apan.  Intended  Use:  See  notice  at 
53  FR 15103  April  27. 198a  Instrument 
Ordered:  lune  3a  1987. 

Docket  Number  88-128.  Applicant  \ 
University  of  Texas  Southwestern 
Medical  Center  at  Dallas,  Dallas,  TX   I 
75235.  Iitstrument-  Electron  Microscope. 
Model  JEM-IOOSX.  Manufacturer  ^OL. 
Ltd.,  Japan.  Intended  Use:  See  notice  at 
53  FR  15103  April  27. 1988.  Instrument . 
Ordered:  Januray  11. 1988. 

Docket  Number  88-128.  Applicant:  \ 
Massachusetts  General  Hospital. 
Boston,  MA  02114.  Instrument  Electron 
Microscope  with  Accessories.  Model 
CM  10/PC.  Manufactunr  N.V.  PhUips. 
the  Netherlands.  Intended  Use:  See 
notice  at  53  FR  15103  April  27. 198a     j 
Instrument  Ordered:  December  29. 1987. 

Docket  Number  88-136.  Applicant: 
University  of  California.  Santa  Barbara, 
CA  93106.  Instrument:  Electron 
Microscope  Model  }EM-4000FX. 
Manufacture:  JEOL  Ltd..  Japan.  Intended 
Use:  See  notice  at  53  FR  15099  April  27, 
1988.  Instrument  Ordered:  November  28, 
1986. 

Docket  Number  88-137.  Applicant: 
Washington  University.  St.  Louis.  MO 
63110.  Instrument-  Electron  Microscope. 
Model  JEM-1200EX/SEG/DP/DP. 
Manufacturer  JEOL  Ltd..  Japan. 
Intended  Use:  See  notice  at  53  FR  15100 
AprH  27, 1980.  Instrument  Ordered: 
Januaiy  13. 19aa 

Docket  Number  88-140.  Applicant 
State  of  Minnesota  Department  of 
Health.  Minneapolis.  MN  55440. 
Instrument  Electron  Microscope,  Model 
H-600.  Manufacturer  Hitachi,  Japan. 
Intended  Use:  See  notice  at  53  FR  15100 
April  27. 198a  Instrument  Ordered: 
December  1. 1987. 

Docket  Number  88-145.  Applicant 
University  of  California.  San  Diego.  La 
Jolla.  CA  92093.  Instrument  Electron 
Microscope.  Model  CM.30T. 
Manufacturer  N.V.  PhiUps.  the 
Netherlands.  Intended  Use:  See  notice  at 
53  FR  15100.  April  27. 1988.  Instrument 
Ordered:  December  4. 1987. 

Docket  Number  88-149.  Applicant 
Washington  University.  St.  Louis,  MO 
83110.  Instrument  Electron  Microscope. 
Model  JEM-1200EX/SEG/DP/DP. 
Manufacturer  JEOL.  Inc..  Japan. 
Intended  Use:  See  notice  at  53  FR  15101. 
April  27. 198a  Instrument  Ordered: 
Feburary  12. 198a 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  insbiimentia  were  ' 
ordered.  Aeaso/?s;  Each  foreign 


instrument  Is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM.  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States  either 
at  the  time  of  order  of  each  instrument 
or  at  the  time  of  receipt  of  application 
by  the  U.S.  Customs  Service. 
Fkank  W.  Craei. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-14443  Filed  6-24-68;  8:4S  am) 

MUJNQ  CODE  3S10-O6-M 


National  Oceanic  and  AtmosptMric 
Adminiatration 

Coaatal  Zona  Management;  Fadaral 
Conaiatancy  Appeal  by  Exxon  Co, 
USJL  From  an  CHHoction  by  the  New 
Jeraay  Department  of  Environmental 
Protection 

AOENCV:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Request  for  comments. 

On  January  13, 1987.  the  Secretary  of 
Commerce  (Secretary)  received  a  notice 
of  appeal  from  Exxon  Company,  U.S.A. 
(Appellant).  The  Appellant  is  appealing 
to  the  Secretary  under  section 
307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  of  197.2  (CZMA),  16 
U.S.C.  1456(C)(3)(A),  and  the 
Department  of  Commerce's 
(Department)  implementing  regulations, 
15  CFR  Part  930,  Subpart  H.  The  appeal 
arises  from  an  objection  by  the  New 
Jersey  Department  of  Environmental 
Protection  (State)  to  the  Appellant's 
consistency  certification  for  U.S.  Army 
Corps  of  Engineers  (Corps)  permit 
application  no.  NAPOP-R-66-075a-ll. 
Pursuant  to  section  404  of  the  Federal 
Water  Pollution  Control  Act,  as 
amended,  33  U.S.C.  1344,  the  Appellant 
must  obtain  a  Corps  permit  before 
constructing  a  service  station  involving 
the  filling  of  wetlands  in  Dover 
Township,  New  Jersey. 

Shortly  after  the  Appellant  filed  its 
notice  of  appeal,  the  Secretary,  at  the 
parties'  request,  granted  a  stay  of  the 
proceedings  pending  setdement 
discussions  by  the  parties.  When  those 
discussions  did  not  resolve  the  issues 
under  dispute,  the  stay  was  not 
extended  and  the  appeal  process 
resumed  The  parties  have  completed 
the  first  round  of  briefing  of  the  issuei, 
and  the  Department  now  seeks  public 
comments  r^arding  the  criteria  relevant 
to  the  Secretary's  decision  on  the 
appeal. 


The  CZMA  provides  that  a  timely 
objection  by  a  state  to  a  consistency 
certification  precludes  any  Federal 
agency  from  issuing  licenses  or  permits 
for  the  activity  unless  the  Secretary  of 
Commerce  finds  that  the  activity  is 
either  "consistent  with  the  objectives" 
of  the  CZMA  (Ground  I)  or  "necessary 
in  the  interest  of  national  security" 
(Ground  D).  Section  307(c)(3)(A).  To 
make  such  a  determination,  the 
Secretary  must  find  that  the  proposed 
project  satisfies  the  requirements  of  15 
CFR  930.121  or  930.122.  The  Appellant 
requests  that  the  Secretary  override  the 
State's  consistency  objection  based  on 
Ground  L  To  make  the  determination 
that  the  proposed  activity  is  "consistent 
with  the  objectives"  of  the  CZMA.  the 
Secretary  must  find  that  (1)  the 
proposed  activity  furthers  one  or  more 
of  the  national  objectives  contained  in 
sections  302  or  303  of  tiie  CZMA;  (2)  the 
adverse  effects  of  the  proposed  project 
do  not  outweigh  its  contribution  to  the 
national  interest;  (3)  the  proposed 
project  will  not  violate  the  Clean  Air 
Act  or  the  Federal  Water  Pollution 
Control  Act;  and  (4)  no  reasonable 
alternative  is  available  that  would 
permit  the  proposed  activity  to  be 
conducted  in  a  manner  consistent  with 
the  State's  coastal  management 
program. 

Public  comments  are  invited  on  the 
findings  that  the  Secretary  must  make  as 
set  forth  in  the  regulations  at  15  CFR 
930.121.  Comments  are  due  within  thirty 
days  of  the  publication  date  of  this 
notice,  and  should  be  sent  to  Sydney 
Anne  Minnerly.  Attorney-Adviser. 
Office  of  General  Counsel,  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue  NW..  Suite  603, 
Washington.  DC  20235.  Copies  of 
comments  should  also  be  sent  to  Arthur 
Stein,  Esquh-e,  Curry  &  Stein,  1041  W. 
Lacey  Road.  P.O.  Box  131.  Forked  River. 
New  Jersey  08731  and  Dorothy  M. 
Highland,  Deputy  Attorney  General, 
Environmental  Protection  Section. 
Division  of  Law,  New  Jersey  Department 
of  Law  and  Public  Safety.  Richard  J. 
Hughes  Justice  Complex.  CN 112. 
Trenton,  New  Jersey  08825.  All 
nonconfidential  documents  submitted  or 
received  in  this  appeal  are  available  for  ■ 
public  inspection  during  business  hours 
at  the  offices  of  Curry  ft  Stein,  the  New 
Jersey  Department  of  Law  and  Public 
Safety,  and  the  NOAA  Office  of  General 
Counsel. 

torn  AoomoNAL  iroimATioii  coNTAcr 

Sydney  Anne  Minnerly.  Attomey- 
Adviser,  Office  of  General  Gounsel. 
National  Oceanic  and  Atmospheric 


AdmuawtraHon.  U^  Oepaitmeot  of 
Commerce.  ilSZS  Connecticut  Aveaue 
NWh  Suite  OB.  W4uliu«k>ii.  DC  20235. 
(202)B73-5i^ 

(FedeMl  OtMMstk  AMtotmce  CaUlog  Na 
11^19  Goestd  Zone  Management  Pn^raia 
Assistance)  1 1 

Date:  June  [li(,19ea 
William  E.  Etias, 

Under  Secrete^  for  Oceans  and  Atmosphere. 
(PR  Doc.  8»-i44M  Fttad  •^24-88: 8:45  am] 
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Padfle  fWMrj  Management  Council 
rODec  laeeBiBe 

AOCNCy:  N^fooal  Marine  Fisheries 
Service,  NqAA,  Commerce. 

The  Pacilli:  Fishery  Management 
Council  and  its  advisory  entities  will 
convene  public  meetings,  }uly  11-14. 
1988.  at  thell^^ed  Lion  Inn-Columbia  ■ 
River.  1401  North  Hayden  Island  Drive. 
Portland,  0|p(.  as  follows: 

Cou/ic//— rvvin  convene  ]uly  13  at  8 
ajn,  with  aiflosed  session  (not  open  to 
the  public),  tp  discuss  litigation, 
personnel,  ^d  other  appropriate 
matters.  AtH  ajn^  the  Ctnmcil  will 
convene  its  [open  session  to  consider 
groundfish  tianagement  issues.  i.e. 
applications  for  experimental  fishing 
permits,  linited  entxy.  yellowtaO 
rocidMi  MX  ip^)^  biotogical  catch, 
states  of  thi !  iPadBc  Coast  Rsberies 
Information  Groundfish  Network, 
inseason  management  of  rockfish  and 
sabiefiah.  sabiefish  aUocation  process, 
groundfish  plan  amendment  (rewrite), 
sorting  of  tif  ti  limit  species,  offshore 
processing.  Had  foreign  fishing. 

There  wrillbe  a  public  oomment  period 
on  July  13  a^  iapproximately  4  p.m..  to 
hear  comnette  on  tosaes  not  on  die 
agenda.  Pnblte  comments  on  agenda 
items  will  bid  heard  during  the  Council's 
discussion  of  each  issue. 

On  |uly  ll.the  Council  will  convene  at 
8  a,m.,  to  address  administrative 
matters,  ancjiovy  management,  habitat 
matters,  salmon  management,  and  a 
status  repoijtton  the  Pacific  halibut 
fishery.  Salmon  management  issues 
include  the  status  of  the  1988  fisheiy. 
report  of  th^jKlamath  Fishery 
ManagemeM  Council  meeting,  report  on 
Indian/nonjkdian  sharing,  review  of  the 
March  salmlan  process,  review  of  plan 
amendment  eptions  and  analyses, 
extension  of  {emergency  salmon 
regulations,!  ^nd  <^laer  matters. 

Groundfuh  Select  Group— wiU 
convene  Julw  11  at  8  a.m..  to  address 
inseason  grnmdfish  management  and 
sablefish  aQ^oation. 

Scientifio^i^nd  Statistical  Committee 
(SSCJ—¥/iU\ioaveae  July  11  at  1  pan.,  to 


address  issues  on  the  Council  agenda 
and  will  reconvene  July  12  at  8  ajao. 

Groumlfish  Advisory  Subpanaf^vfiU . 
convene  July  11  at  1  pja..  with  tin  SSC 
then  reconvene  )u]y  12  at  8  a.m.,  to 
address  groundfish  issues  on  the    . 
Coundl  agenda. 

Badget  CSffmrn/r/ae— will  convene  July 
12  at  3  p  JO.,  to  consider  changes  to  the 
1988  Council  budget  and  proposed 
budgets  for  1989  and  199a 

Foreign  Fishing  Committee— wiU 
convene  July  12  at  4  p.m..  to  decakle  on 
release  of  the  Pacific  whiting  reserve 
and  address  any  current  foreign  fishing 
applications. 

Limited  Entry  Committee — on  July  12 
at  5  p  jn.,  will  present  its  proposal  and 
answer  questions. 

Habitat  Committee — on  July  13  at  5 
p jn.,  will  convene  immediately  after  the 
Council  meeting  to  address  any  current 
habitat  issues. 

Detailed  agendas  for  the  above 
meetings  wiO  be  av^aMe  to  flie  public 
after  June  3a  For  further  informetion 
contact  Lawrence  D.  Six.  Executive 
Dbeelac.  Paetfie  Flafaeiy  Management 
Council  Metro  Center.  Suite  42a  2000 
SW  first  Avenoe.  Portland.  OR  97201: 
telephone:  (503)  221-6352. 


Date:  June  21,  IS 
lUd^idllLSchaelar, 

Director,  Office  ofFiBlterieB  Conservation  and 
Manageawnt,  National  MariiKFlstteriet 
Service. 

[FR  Doc.  88-14395  Filed  ft-24-88;  8:45  am] 


Permite;  Foreign  Fiahing 

This  document  publishes  for  public 
review  a  summary  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  fpreign  vessels  to 
fish  in  the  exclusive  economic  zone 
under  the  Magnuson  Fisheiy 
Conservation  and  Management  Act 
(Magnuson  Act.  17  U.S.C.  1801  et  seg.) 

Send  comments  on  applications  to: 
Fees,  Permits  and  Regulations  Division 

(F/TS21),  National  Marine  Fisheries 

Service,  Department  of  Commerce. 

Washington.  DC  20235 

or,  send  comments  to  the  Fishery 
Management  Council(s)  which  review 
the  application(8).  as  specified  below: 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway  {Route  1). 
Saugus.  MA  01906, 617/231-0422 
John  C  firyson.  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Federal  Building,  Room  2115. 320 
South  New  Street.  Dover.  DE 19901. 
302/674-2331 


Robert  K.  Makood.  Executive  Director. 

Sooth  Atlantic  Fishery  Managemient 
'  Council.  Southpaii  Building,  Suite  306, 

1  Soutfapark  CBY:le.  Charleston.  SC 

20407.803/571-4386 
Omar  Munoz-Roare,  Executive  Director, 

Caribbean  Fishery  Management 

Council  Banco  De  Ponce  BuQding.. 

Suite  llOa  Hato  Rey.  PR  00618, 809/ 

753-4826 
Wayne  E.  Swingle.  Executive  Director. 

Cfulf  of  Mexico  Fishery  Management 

Council.  Lincoln  Center,  Sidle  881. 

5401  West  Kennedy  Blvd.,  Tampa,  FL 

33600.613/228^2815 
Lawrence  O.  Six.  Rxecutive  Dhector.- 

Pacific  Fishery  Management  Council 

Metro  Buildinyg.  Suite  42a  2000  S.W. 

First  Avenue.  Portland.  OR  67201. 503/ 

221-6352 
Jim  H.  Branson.  Executive  Director, 

North  Pacific  Fishery  Management 

Council  P.O.  Box  10313a  Anchorage, 

AK  995ia  907/274-1563 
Kitty  M.  fMmends.  Executive  Director. 

Western  PadBc  Fisheiy  Management 

Council  1164  Bidiop  Street.  Room    ' 

1405.  Honolulu.'HI  98613. 806/523- 

136a 

For  further  information  contact  John 
D.  Kelly  (»  ShIriey  WhHted  (Fees. 
Permita.  and  Regulations  Division.  202- 
673-^19). 

Hie  Magnuson  Act  requires  the 
Secretary  of  State  to  publish  a  notice  of 
receipt  of  aH  applicaticms  for  sudi 
permits  summarizing  the  contents  of  the 
applications  in  the  Fedcval  Ragistec.  The 
National  Marine  Fisheries  Service, 
under  the  authority  granted  in  a 
memorandum  of  tmderstanding  with  the 
Department  of  State  effective  November 
29, 1983,  issues  the  notice  on  behalf  of 
the  Secretery  of  State. 

Individual  vessel  applications  for 
fishing  in  1986  have  been  received  from 
the  Governments  shown  below. 

Dated:  June  21. 1988. 
James  E.  Doeglas.  Jr.. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

Fishery  codes  and  desipmtion  of 
Regional  Firiiery  Management  Cooncils 
which  review  applications  for  individual 
fisheries  are  as  follows: 


Code 

Faheiy 

iMniQMnOTK 
Counciis 

ABS.... 

AttBfltiC  Bfll68h89 

New  England,  Mid 

andShaifcs. 

ASanlic  South 
Ateitic.  Gulf  ot 
Mexico.  Caribbeaa 

BSA.... 

Bering  Sea  and 
Aleutian  Islands. 

North  Pacific. 

GOA-. 

GuH  o(  Alaaka.      ._. 

NorthPacific. 

NWA.. 

Nui0Mwt  Atlantic 

New  England.  MM- 

OcsaR. 

AflvMC. 
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Code 

Regionai  rnhefy 
IManagamem 

SNA... 

Snails  (Bering  Sea)  ■■- 

North  Pacific. 

woe.. 

Pacific  QroundWah 
(WaaNngiofv 
Oragonand 
CaNtomia). 

Pacific 

PBS... 

Pacific  BiMishes  and 
Shwfcs. 

Western  Pacific 

A_l 

:..:>.. 1 u;_L 

•*-_ 

Activity  codes  which  specify 
categories  of  fishing  operations  applied 
for  are  as  follows: 


Aclivily 
code 


1.. 
2... 


FisMng  oparabons 


Catching,  processing  and  ottier  support 
Processing  and  oitier  Support  only 


Activity 
coda 

3.„ 

• 
•  • 

Other  support  only 

VesaelCs)  in  support  a*  U.S.  veaaaia 
Joint  vWituM) 

Cargo  transport  veaools  «*ilh  fish  findltig 
equipmeni  on  board  ««  raoaiva  an 
activity  coda  2  to  anabla  ttwm  to 
perform  both  acouting  aa  «mII  aa  sup- 
port acthriliaa. 

Joint  Ventive 

Whiting  Fishery 

The  Government  of  the  Republic  of 
Korea  has  submitted  a  permit 
application  for  the  TAE  BAEK  29  Ho  to 
engage  in  joint  venture  activities  in  the 
woe  fishery.  The  species  and  amount 

opecies 

(In  metric  tons] 
Northtwest  AUanlic  Ocean  Fisheries 


INex 


2.000 
(2.000) 


Loligo 


%000 
(2.000) 


Mackerel 


SOD 

(500) 


Red  Hake 


SOO 


Dogfish 


500 


requested  is  for  Pacific  Hake  in.  the 
amount  of  lOOOOmt  The  American 
parter  is  Profish  IntemationBl  Seattle. 
WasUngton.  This  is  the  second  Korean 
joint  venture  operation  to  be  added  to 
this  fishery.  The  initial  Korean  JV/WOC 
request  was  published  April  29, 1988.  at 
53  PR  15439. 

Squid  Fishery 

J  The  Government  of  Italy  has 
submitted  permit  applications  for  die 
NWA  Fishery. 

The  species  and  amoimts  requested 
for  joint  venture  and  direAed  fishing  are 
listed  on  the  chart  below.  The  directed 
fishing  requests  are  enclosed  in  the 
parenthesis. 


American  Partner 


1ST  Corporation.  Inc.,  Cape  May.  NJ. 


(FR  Doc.  88-14448  Piled  6^22-:B8: 4-^  pm| 

HtXING  CODE  3Sia>2a-ll 


National  Tedmical  Information 
Servica 

Govammant-Ownad  Invantiona; 
AvaNaMNty  f or  Ucanalng 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Govenmient  and  are  available  for    ^ 
licensing  in  the  U.S.  in  accordance  vvith 
35  U.S.C  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  d^elopment. 
F(Heign  patents  are  filed  on  selected 
inventions  to  extend  maricet  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  liceiising  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing.  U.S.  Department  of 
Commerce.  P.O.  Box  1423.  Springfield, 
Virainia  22151. 

nease  cite  the  ntmiber  and  titie  of: 
inventions  of  interest 
Douglas  I.  Canptoa, 

Associate  Director,  Office  of  f'ederal  Patait 
Licensing.  National  Tedinicai  Information 
Service.  VS.  Department  of  Comaierce.    \ 

DqMrtmeat  of  Agncultura  .  ^ 

SN6-778J84  ..=^.*i  = 

In  Vitro  Screening  for  and  Selection  of 
Glycine  Max  Resistant  tol      ■ 


Phialophora  Gregata 
SN  7-140.501 
Simple  and  Rapid  Method  for 
Detection  of  Virulent  Yersinia 
enterocolitica 
SN  7-141,857 
Process  for  Preserving  Raw  Fruit  and 
Vegetable  Jiuces  Using 
Cyclodextrins  and  Compositions 
Thereof 
SN  7-159,995 

Microbial  Production  of  L-Altrose 
SN  7-168,047 

Novel  Sesquiterpene  Epoxides 
SN  7-177.236 
Biological  Control  of  Postharvest  Rots 
in  Fruits  Using  Debaryomyces 
hansenil 
SN  7-179,453 
Ground  Contact  Implement  Soil 
Penetration  Depth  Contirol 

Department  of  Health  and  Himian 
SenricM 

SNE-129-88 
Protein  Crosslinking  Reagents 
Cleavable  Within  Acidified 
Intercelltilar  Vesticles 
SN  £-132,88 
Derivatives  of  Cydic  AMP  as 
Treatment  of  Cancer 
SNE-347-8eA 
Macrocydic  Chelates  and  Kfedioiils  of 
UseHieiedf  .  >    "' •-■ 

SNB-347'-86B  "  " 

Process  for  Synthesizing  Macrocydic 
Chelates  v^ 


SN  E-518-87 
Raccoon  Poxvirus  as  a  Gene 
Expression  and  Vaccine  Vector  for 
Genes  of  Rabies  Virus  and  Other 
Organisms 
SNE-54»-87 
Metalloproteinase  Marker  for  Cancer 
Metastases 
SN  6-«50.120  (4.74a70e) 
Method  of  Sensing  Fluid  Properties  of 
Bubble  Concentrations 
SN  7-110.348 
New  RecomUnant  Masmid  Containing 
HIV  Reverse  Transcriptase  Gene 
SN  7-131,391 
Synthetic  OligonudeoUde  for 
Translational  Control  (tfEukaiyotic 
Genes  v-t.':.^ 

SN7-172,922 
Piperdine  Ring  Modified 
Phencydidine  Analogs  as 
Anticonvtilsants 

DqMrtment  of  die  Aimy 

SN  7-084,783 
Modulation  of  Cellular 
PhosphatidyUnositol  Turnover  by 
Exogenous  Phosphatidylinositol 
SN  7-171.323 
Monolithic  Millimeter-Wave  Image  ' 
Guide  Balanced  Mixer' 
SN  7-171428  ' 

Imprtived  Method  of  Making  a  Feirite  - 
(Circulator  ' ,  .    ,,    ' 

5N 7^78,125  "."        -^^ >f^T>^*:: 

nanar  Monolithic  Millimeter  Wave 
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Mixer    j    ' 
SN7-17».12«^ 
Method  of  Etching  Zirconium 
Diboridk 

(FR  Do&  8d-l|lk64  Plied  6-24-88: 8:45  amj 
ewiititi  Ttwr  wmt  Hi  m 

•  Tr        '  "'    '    ■ 

CQHaMTTE^FORTHE 

^TION  OF  TEXTILE 
AGREE 


t  of  Nnpovt'UinKs  for    ' 
Cwlain  Cotk^  and  Wool  ToxMo 
Products  MtMuood  orManu^cturod  Hi 
Uniginy 


June  22, 1968.1 1 

AOENCV:  CoMmittee  or  the 
Implementanon  of  Textitle  Agreements 
(CITA).        1 1 

action:  Issijkig  a  directive  to  the 
Commissioner  of  Customs  establishing 
new  agreemait  year  limits. 

EFFECTIVE  MTE:  July  1, 1988. 

Authority:  ^ecutive  Order  116S1  of  March 
3. 1972.  as  amended:  Section  204  of  the    . 
Agricultural  ACt  of  1956,  as  amended  (7 
U.S.C.  1854).    , 

FOR  FURTHEfl  mFOmUTION  CONTACT: 

Naomi  Freeman.  IntemationalTrade  ; 
Specialist.  Office  of  Textiles  and 
Apparel  U.$i  Department  of  Commerae, 
(202)  377-42^^.  For  information  on  the 
quota  statua  t>f  diese  limits,  refer  to  the 
Quota  StatuH  Reports  posted  on  the 
Bulletin  Boanis  of  each  Customs  port. 
For  information  on  embaigoes  and  quota 
re-openingsj  eiall  (20Z)  377-3715. 
suPFtcMon  iRv  information:  A  copy 
of  the  curreiitbilateral  agreement 
between  the  povemments  of  the  United 
States  and  Uruguay  is  available  from 
the  Textiles  Division.  Economic  Bureau, 
U.S.  Departibent  of  State.  (202)  647-1906. 

A  descripnon  of  the  textile  categories 
in  terms  of  TS.U.S.A.  numbers  is 
available  iolipe  Correlation:  Textile' and 
Apparel  Caiitgories  with  Tariff 
Schedules  of  ithe  United  States 
Annotated  (^e  Fedatal  Rod^er  notice 
52  FR  47745J  tmbliBhed  on  December  16. 
1987).  J 

The  letter{|D  the  Commissioner  of 
Customs  andjthe  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisiom  of  the  bilateral 
agieement.  but  are  designed  to  assist 
only  IN  die  implementation  of  certain  of 
its  proviuo 
James  H.  Babtii 

Chairman,  Cti^mittee  for  the  Implement/on  of 
Textile  Agretf$ent. 

COMMITTER  For  THE  IMPLEMENTATION 
OFTEXTILB  |fiGREEMBNTS 
June  22. 1968.; 
Conuniraloncf|ofQni;toins..  k  ' 


Departmetil  of  Ae  Tteasury, 
WaehingUm.  DC  20228. 

Dear/Mr.  Conunissiolie'n  Under  the  terms  of 
Section  204  sf  the  Agricultural  Act  of  1956,  as 
amended  (7  U.&C  1854).  and  tiie 
Arraagei&ent  Regarding  latemational  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  <m  July  31, 1988; 
pursuant  to  the  ^lateral  Cotton  and  Wool 
Textile  Agreement  of  December  30. 1983  and 
January  23. 1984,  as  amended,  between  the 
Governments  of  tlielfoited'States  and  - 
Uruguay:  and  in  accordance  «vifh  the 
previstons  of  Executive  Order  U6Bt  of  March 
3, 1972,  a«  amended,  yoaaie. directed  to 
prohibit  efiecUve  on  July  1, 198a  entry  into 
the  United  States  for  omsanqiition  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  wool  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Uruguay  and  exported 
during  the  twelve-month  period  which  begins 
on  July  1. 1988  and  extends  durough  June  3a 
1989,  in  excess  of  the  levels  of  restraint: 


12-Month 

restraint  limit 

Category: 

• 

335.™; 

««...•...•.,...... 

....M.... 

71,020  dozen. 

433. 

».»«••«. 

15,403  dozen. 

434. 

•..».....«.»•» 

23.230  dozen. 

435,^ . 

...........,„._. 

.......... 

43.4304ldzen. 

442 

M...MH..H...M 

.......... 

274118  dozen. 

bfiports  charged  to  the  categoiy  limits  for 
the  periods  July  1, 1987  through  December  31, 
1987  and  January  1, 1968  throu^  June  30, 1988 
shall  be  diarged  against  the  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  limits  set  forth  in  diis  directive. 

The  limits  may  l>e  adjusted  in  the  future 
pursuant  to  the  provisions  of  the  current 
bilateral  agreement  betweoi  the  Govenmrats 
of  the  United  States  and  Uruguay.       *' 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rica 

The  Committee  for  the  Inqilementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  tiie  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 
Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  8fr-14420  Filed  6-24-88:  ft45  am] 
Bin  iHfi  cow  SSW-OlHi 


DEPAimiENT  OF  DEFENSE 

Public  tnf ormaHon  CoWsctten 
Risqulrfment  Submltfsd  to  0MB  for 
Ravlaw 


aotion:  Notice. 


The  D^artmoit  of  Defense  has 
submitted  ta  OMB  for  clearance  die 
following  proposal  for  collection  of 
inforination  under  the  provision*  of  the 
Papcirworic  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title.  Af^licable  Form,  and 
Applicable  OMB  Control  Number 
Record  of  Military  Processing — ^Armed 
Forces  of  the  United  States;  DD  Form 
1966:  and  OMB  Control  Number  0704- 
0173. 

Type  of  Request  Bxteiuion. 

Annual  Burden  Hours:  334:,000. 

Annual  Responses:  1.000,000. 

Needs  and  U^es:DD  Form  1X6  is  the 
basic  form  used  by  all  Military  Services 
for  obtaining  data  used  in  determining 
eligibility  of  apfriicants  for  enlistment  in 
the  Armed  Forces  of  the  Urdted  States 
and  for  establishing  records  for  those 
enlisted. 

Affected  Public:  Individuals. 

Frequency:  On,  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Mr.  Edward 
^ringer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Nfr-  Edward  Springer  at  Office  of 
Management  and  Budget,  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building.  Washington.  DC  20503.' 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison.  v^   .  ^_ 

A  copy  of  the  infonnatfon  coHectfoh . 
proposal  may  be  obtained  Aom.  Ms. 
Rascoe-Harrison  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington.  Virginia  22202-4302. 
telephone  (202)  746-0933. 
June  22. 1988. 
LAlBynum, 

Alternate  OSD  Federal  Register  Liaison    ' 
Officer,  Department  of  Defense. 
(FR  Doc  88-14466  Filed  6-24-88: 8:45  am] 

auNO  COOK  asi»-sv>«i  . 

■  -.- ■ __f 

Offloa  of  tha  Sacratary,  DoD  Advisory 
Group  on  Etectroo  Davteaa;  Advlaory 
Conwnlttaa  Masting 


;  Working  Group  C  (Mainly 
Opto  Electronics)  of  the  DoD  Advisory 
Group  on  Qectron  Devices  (AGQ3) 
aimoimces  a  closed  session  meeting.  ■ 

date:  The  meeting  will  be  held  at  0900, 
Wednesday  and  Thursday,  13  &  14  July 
1968. 


:  The  meetitig  will  be  held  at 
Palisades  Institute  for  Research  . 
.Services.  Inc..  2011  Crystal  Drive.  Suite 
307?  Arlington.  Virginia  22202. 


zmz 
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RM  nmnm  wnwrniyom  contact: 
Gerald  Weiss.  AGED  Secretariat.  201 
Varick  Street.  New  Yoriu  10014 
sumjBKNrMV  MPomMtMN:  The 
mission  of  the.  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  witii 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with  i 

industry,  universities  or  in  their 
labwatories.  This  opto-electrooic  device 
area  includes  such  programs  as  inu^ng 
devices,  infrared  detectors  and  lasers. 
The  review  wiU  include  classified 
program  details  throughout. 

In  accordance  writh  section  ia(d)  of 
Pub.  L  92-163.  as  amended.  (5  USJl 
App.  U  section  10(d)  (1982)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1962).  and  that 
accordingly.  Oiis  meeting  will  be  cIosM 
to  the  public. 

)une22.lM8.  I 

LMBynmn, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  88-14487  Filed  0-24-«8: 8:45  am) 
■UMQ  COK  M«-«i^  I 


DapwlKMnt  off  llw  Nswy 

Naval  Surfiw  Warty  CiHt,  FuMIc 
MostinQ  on  Ilia  Enviroiaiiantal  - 
AMwmanl  iar  CowiliiuaU  Opaiallon 
of  tha  Navy  EMPRESS  I  FMNly  on  Ilia 
Sotomona  Annax  of  tlia  Patinanl  mvar 
Naval  Air  Station,  Solomona  (Calvert 
County},  110 

Pursuant  to  the  National 
Environmental  Policy  Act  vt  1968  (42 
I1S.C.  4321-4361)  and  the  Council  oo 
Ehvironmental  Quality  Regulations  (40 
CFR  Parts  1500-1506).  the  U.S.  Navy  has 
prqiared  an  Environmental  Assessment 
(EA)  for  continued  <^)eration  of  the 
Navy  EMPRESS  I  facility  on  the 
Solomons  Annex  of  the  Patuxent  River 
Naval  Air  Station.  Solomons  [Cahieti 
County).  Mar]riand. 

EMPRESS  I  was  erected  in  1972  for 
the  pronary  purpose  of  determining  tfie 
sensitivity  of  Navy  electnmic  eqni|Hnent 
aboard  ships  to  electroma^etic  pulse 
(EMI^  exposure.  It  is  a  specialized  radio 
transmitter  that  broadcasts  a  bigb- 
amplitude.  extremely  short-duration 
pulse  of  radio  energy  from  an  antenna  - 
located  at  Pt.  Patience.  Maryland.  It  is 


currently  the  only  landbaaed  U8A.  EMP 
facility  with  a  capability  la  taitt  di^is. 

The  EA  has  benn  distributed  to 
various  Federal.  Maryland  state  end 
local  govemmanlal  ageadea  and 
itnerest  granpe.  Copies  of  tte  BA  may 
also  be  viewed  daring  nomal  bnsiiMSS 
hours  at  die  firilowing  locations: 

In  St  Mary's  Comity: 

1.  St  Mary's  County  Memorial  Library. 
Route  1.  Leooardtown.  Maryland 
20650 

2.  St  Mary's  County  Memorial  Library. 
Coral  QMve.  Lexington  Paric 
Maryland  20653 

3.  St  Mary's  Governmental  Center. 
County  Cmranissioner's  Office. 
Leonardtown,  Maryland  206S0. 
In  Calvert  Countsr: 

1.  Calvert  County.  Courthouse,  Office  of 
the  (bounty  Administrator.  Prince 
Frederick,  Maryland  20678 

2.  Calvert  County  Public  Library.  Duke 
Street.  Prince  Frederick,  Maryland 
20e7& 

A  public  meetuig  to  inform  the  puUic 
of  the  study's  findkigs  and  to  solicit 
csounents  on  the  Navy's  pn^iosed 
continued  operation  of  dte  EMPRESS  I 
facility  on  tibe  Solomons  Annex  of  the 
Patuxent  Naval  Air  Station  will  be  held 
at  the  following  location: 

Place:  Calvert  High  School.  Dares 
Beach  Road.  Prince  Frederick.  MD 
20678. 

Date:  Tuesday.  August  9. 196a 

Times: 

Registration— «300  pra  to  7tt>  pm. 

Meeting— 7M>  pm  to  12:00  pm  or 
GfHnpletion  of  public  comments. 

The  meeting  will  be  chaired  by  the 
U.S.  NdVy.  All  interested  parties  are 
invited  to  be  present  or  represented  at 
this  meating.  This  includes 
representatives  of  Federal  state,  and 
local  govemraoit  agencies;  private 
industry:  avic  and  puMic  interest  groups 
and  other  interested  and  concerned 
citizens.  All  parties  will  be  afforded  fuQ 
opportunity  to  express  their  views,  but 
in  order  to  allow  all  an  opportunity  to 
speak,  oral  statements  w^  be  limited  to 
5  minutes.  Tedurical  statements, 
statements  of  considerable  length,  or 
statements  from  persons  unable  to 
attend,  should  be  in  %vriting  and 
delivered  either  at  the  n»wtii^  or  mailed 
to:  Naval  Surface  Warfare  Center, 
White  Oak  Laboratory,  Office  of 
Counsel.  Benjamin  M.  Plotldn.  Esq., 
Code  C71W.  lOStn  New  Hampshire 
Avenue,  Silver  Spring.  MD.  2060»-600a 

Oral  statements  wiU  be  heard  and 
transcribed  by  «  steDOffrapher.  but  for 
accuracy  of  record  it  is  desired  that  all 
statements  be  submitted  in  writing.  All 
statements,  either  oral  or  written,  will 
become  part  of  the  official  re<x>rd  on  this 


study.  Upon  request,  copies  of  the  public 
meeting  transcript  may  be  obtained  from 
the  above  address. 

Final  decision  on  thepropoaed  project 
will  be  made  only  after  full 
consideration  is  given  to  the  views  of  . 
responsible  agencies,  groups  and 
citizens. 

Written  comments  will  be  accepted 
until  August  Iti,  198ft 

Questions  concerning  this  public 
notice  may  be  directed  to  Mr.  Benjamin 
M.  Plotkin,  Naval  Surface  Warfare 
Center.  White  Oak  Laboratory,  Office  of 
Counsd.  Code  CTlW.  10801  New 
Hampshire  Avenue,  Silver  Spring.  MD. 
20903-5000.  (301)  394-1999. 

Date:  June  22. 1988. 
David  A.  Guy. 

Commander,  JAGC.  US.  Navy,  Aiteatate 
Federal  Register  Liaison  (^icer. 
(PR  Doc.  88-14370  Filed  6-24-88;  8:45  am] 
SNJJHa  coos  MIO-AC-M 


D^ARTMENT  OF  ENBIQY 


Financial  Aaaialanoa  Award;  InlanI  To 
Award  Grant  to  tha  Unhraratty  of  Tana 
atAuatfR 

AOCNCV:  U.S.  Department  of  Energy. 

action:  Notice  of  restricted  eUgibUity 
for  grant  award. 

SUMMMV:  The  Department  of  Energy 
announces  that  pwsoant  to  10  CFR 
6QQL7(b).  it  is  testrktiiv  eligibility  for  a 
grant  under  Procurement  Request 
Number  18-8ffiCl4286j00O  to  the 
University  of  Texas  at  Austin  for        | 
Development  of  a  Cooperative 
Geosdence  Research  Institute  for  Oil 
and  Gas  Recovery  Research.  The 
recipient  comprises  a  naU<MMl 
consortium  of  universities  and  other 
state  entities  with  advanced  petroleum 
engineering,  geophysics,  and  geology 
programs  in  oil  and  gas  recovery 
research. 

Scope:  The  Institute  shall  perform  a 
study  of  the  presently  existing  Basic  and 
Fundamental  Geoscience  Technologies. 
The  study  shall  be  aimed  at  attempting 
to  provide  an  increased  understanding 
of.  and  the  technology  required  for, 
improved  oil  and  gasreooveiy.  A  major 
goal  of  this  study  is  to  identily  new 
models,  concepts,  and  tedinoiogy  tfait 
can  be  used  to  maximize  recovery  of 
remdining  oil  and  gas  resources  in 
existing  fields.  The  pnqweed  program  is 
expected  to  significantiy  anhuice  DOE'S 
efforts  to  improve  oil  and  gaa  recovery 
research  and  technology. 

The  term  of  this  grant  shall  be  from 
approximately  July  5, 1988,  to  November 
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3a  1988,  anAjthe  grant  is  for 

ssoaooaood! 

nm  FunfTMan  infoiimatkni  contact 

U.a  Department  of  Energy,  Pittsburgh 

Energy  Teclnology  Center,  P.O.  Box 

10940,  Pittsburgh.  PA  1S236.  Attn: 

Gregory  ].  K^waikin.  AC  412/892-6039. 

SuoW.Chua 

Director,  Pitlk^uigh  Energy  Technology 

Center.         \\ 

(Fit  Doc.  88-14461  Filed  6-24-88.^8:45  amj 

MUJNQ  CODE  MeO-«1-« 


Economic  llieguiatory  Administration 
[ERA  Oodrat  ito.  i«-2(MIQl 

AmatgamiUd  PlpoUns  Co^  Order 
Granting  B  i  nkat  Authorization  To 
import  Nal  I  «l  CMS  From  Canada  and 
Meiico 

agency:  EcMiomic  Regulatory 
Administraiion,  DOE. 
ACTION:  Notice  of  order  Granting 
Blanket  Authorization  to  import  naturaj 
gas  from  Cai^ada  and  Mexico. 

summary:  iiie  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  or^er  granting^  Amalgamated 
Pipeline  Cofikpany  (Amalgamated) . 
blanket  authiorization  to  import  natural 
gas  from  CaQada  and  Mexico.  The  order 
issued  in  E^A  Docket  No.  68-20-NG 
authorizes  Aimalgamated  to  import  up  to 
an  aggregatlBl  of  100  Bcf  of  Canadian  or 
Mexcian  najttiral  gas  over  a  two-year 
period,  beginning  on  the  date  of  Hrst 
delivery.     Ij 

A  Copy  on  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  GA-076. 
Forrestal  B«|lding,  1000  Independence 
Avenue.  SW.,  Washington,  DC.  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  hol|^ays. 

Issued  in  vMashington.  [)C.  June  21, 1986. 
Constance  L;  (uckley, 

T.  Office  of  Fuels  Programs 
latory  Administration. 

Filed  6-24-68: 8:45  am) 


Acting  Direc\ 
Economic  Ri 


[FR  Doc.  88- 

BNJJNB  CODE 


(Docket  No.  I^IS-NQl 


DEKALB  Petroleum  Corp^  Order 
Granting  Blanket  Authorization  To 
Import  Natt^  Gas 

agrncy:  Ec  Onomic  Regulatory 
Administration,  DOE. 
action:  Nottce  of  order  granting  blanket 
authorization  to  import  natural  gas. 


!  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  DEKALB 
Petroleum  Corporation  (DEKALB) 
blanket  authorization  to  import  natural 
gas.  The  order  issued  in  ERA  Docket  No. 
85-15-NG  authorizes  DEKALB  to  import 
up  to  73  Bcf  of  natural  gas  over  a  two- 
year  period  beginning  on  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room  GA-076, 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington.  DC.  20685. 
(202)  586-M78.  The  docket  room  is  open 
between  the  hours  of  8.'06  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Wasiiington,  DC  (une  20, 1968. 
Coostanoe  L  Buckley, 
Director.  Naturai  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration. 

(FR  Doc.  88-14463  Filed  6-24-88:  8:45  ami 
MJJNQ  COW  MSO-ei-M 


Office  of  Energy  Research 

Special  Research  Grant  Program 
Notice  88-4;  Theoreticai  Ecology 

agency:  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Energy 
Research  (OER)  of  the  Department  of 
Energy  (DOE)  announces  its  interest  in 
receiving  applications  for  Special 
Research  Grants  that  will  support 
research  in  Theoretical  Ecology. 
Applications  must  be  directed  to  state- 
of-th6-art  research  that  contributes  to 
the  development  of  new  theoretical 
paradigms  that  lead  to  a  unifying  thieory 
of  complex  ecological  systems.  At  the 
present  time,  the  following  scientific 
areas  are  of  primary  interest:  (1) 
Integration  of  processes  across  midtiple 
levels  of  ecological  organization,  with 
special  reference  to  terrestrial  biosphere 
response  to  global  change;  (2)  analysis 
of  spatial  and*  temporal  dynamics  of 
complex  ecological  systems:  and  (3) 
effects  of  scale  on  analysis  of  ecological 
structure,  function,  and  dj'namics. 
Research  aimed  at  resolving  other 
crucial  theoretical  issues  in  ecology  will 
also  be  considered.  Field  research  and 
computer  simulation  studies  that 
provide  critical  tests  of  theory  are 
considered  integral  components  of 
.  theoretical  research. 
DATES:  To  permit  timely  consideration 
for  award  in  FY  1989,  applications 
submitted  in  response  to  this  notice 


should  be  received  by  the  Division  of 
Acquisition  and  Assistance 
Management  by  October  25, 1988. 

ADDRESS:  Applications  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Energy  Research. 
Division  of  Acquisition  and  Assistance 
Management  Room  G-236.  Washington. 
DC  20545  ATTN:  Program  Notice  86-4. 

FOR  RmTHCR  INFORMATION  CONTACT: 

Dr.  Edward ).  Rykiel,  Jr..  Office  of 
Health  and  Environmental  Research. 
ER-75.  Washington,  DC  20545,  (301)  353- 
4902. 

SUPPLEMENTARY  information:  This 

notice  relates  to  the  Theoretical  Ecology 
Program,  Ecological  Research  Division. 
Office  of  Health  and  Environmental 
Research.  The  aim  of  this  program  is  to 
provide  DOE  with  the  fundamental  . 
theoretical  basis  needed  to  understand 
complex  ecological  systems,  to  priedict 
the  behavior  of  such  systems  at  all 
scales  of  resolution  and  organization,  to 
guide  data  collection,  and  to  identify  the 
most  significant  directions  for  future 
research.  It  is  anticipated  that  six 
awards  will  be  made  at  approximately 
$150,000  per  year.  Multiple  year  funding 
of  awards  is  expected  subject  to  the 
availability  of  fiiture  funds.  Information 
regarding  development  and  submission 
of  applications,  eligibility,  limitations, 
evaluation  and  selection  processes  and 
other  policies  and  procedures  may  be 
found  in  10  CFR  Part  605.  Application 
kits  and  copies  of  10  CFR  Part  605  are 
available  from  the  U.S.  Department  of 
Energy,  Division  of  Acquisition  and 
Assistance  Management  (see  above 
address).  Telephone  requests  may  be 
made  by  calling  (301)  353-4902. 
Instructions  for  preparation  of  an 
application  are  included  in  the  kit.  The 
Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049. 

Issued  in  Washington.  DC.  on  fune  17. 1988. 

Ira  M.  Adler, 

Deputy  Director  for  Management,  Office  of 
Energy  Research. 

(FR  Doc.  88-14464  Filed  6-24-86: 6:45  am| 

MUJNa  COM  MW-ai-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ESSS-40-000  (M  al.] 

Canal  Electric  Co.  et  aL;  Electric  Rate, 
Small  Power  Production,  and 
Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  Caaal  EUgMc  Conpuy 

[Docket  No.  ESm-M-onq 
lune  22, 1988. 

Take  notice  that  on  July  13. 1988. 
Canal  Electric  Company  filed  an 
application  with  the  Federal  Energy 
Regulatory  Cfunmiasion  seeking 
authority,  pursuant  to  section  2M  of  the 
Federal  Power  Act  to  issue  not  oMwe 
than  $110  million  of  short-term  debt  on 
or  before  December  31. 1990  with  a  final 
maturity  no  later  than  December  31. 
1991. 

Comment  date:  July  12. 1988.  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  ttiis  notice.  J 

2.  Wisconsin  Electric  Power  Company 
{Docket  Na  ESa8-45&-000]  | 
]une23.18a8. 

Take  notice  that  on  June  6. 1968, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Ehictric)  tendered  for  Mng  a 
letter  executed  by  Wisconsin  ElecMc 
and  counsd  for  Wisconsin  Blectric's 
wholesale  customers.  The  letter  clarifies 
the  intent  of  FERC  Electric  Tariff 
Volume  Na  1.  First  Revised  Sheet  Na 
115.  and  resolves  possible  uncertainties 
as  to  its  meaning,  ambiguities  of 
interpretatioa  llere  are  no  customers 
served  under  the  interruptible  rate 
sdiedule  in  question. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  after  filing. 

Copies  of  the  filing  have  been  served 
on  the  wholesale  customers,  the  PiJilic 
Service  Commission  of  Wisconsin,  and 
the  Michigan  Public  Service 
Commission. 

Comment  date:  July  7, 1968,  in 
accordance  with  Sandard  Paragraph  E 
at  the  end  of  thi«  notice. 

3.  New  Yock  State  Electric  ft  Gas 
Coipotatiaii 

[Docket  Nol  ER88-«Sft-000)  i 

lune  23. 1888.  | 

Take  notice  that  on  June  13. 1988,  New 
Yoric  State  Electric  &  Gas  Corporation 
(NYSEG)  tendered  for  filing  as  an  initial 
rate  schedule  a  contract  dated  October 
9, 1987,  betweene  NY^G  and  the 
County  of  Erie,  a  monieipal  cmporation 
of  the  State  of  New  Yoik,  (Eric  County). 
The  contract  provides  for  Erie  County  to 
pay  a  charge  to  NYSEG  for  the  use  if  its 
facilities  to  deliver  hydroelectric  power 
and  energy  sold  by  Erie  County  to  its 
residential  customers,  equal  to  the 
charges  that  would  have  been  bUled  to 
such  CMstomera  under  NYSEG 
appropriate  residential  dectric  rate 
schedule  on  file  with  the  New  Yorii 
State  Public  Service  Commission  less 
NYSECs  fuels  and  pmchased  power 
costs  reflected  in  such  rate  schedule. 


NYSEG  slates  that  copies  of  this  filing 
have  been  served  by  mail  upon  Erie 
County,  the  New  Yofk  Stale  Pubttc 
Service  Gomwission.  and  tfie  Power 
Authority  of  the  State  ol  New  Yoric  from 
whom  Erie  Coonty  is  puidiasiiv  the 
hydroelecMc  power  «id  eneify  to  be 
sold  by  Brie  County  to  its  customers. 

Comment  date:  July  7, 1988.  in 
accordance  with  Standard  Puagraph  E 
at  the  end  of  this  notice 

4.  Arkansas  Power  h  Light  Conqiaay 

Docket  No.  ER8&.«3-0eiq 


June  23, 1988. 

Take  notice  that  on  June  15. 1988. 
Arkansas  Power  ft  Light  Company 
(Company)  tendered  for  filing  an 
amendment  to  its  filing  dated  March  31. 
1988.  The  Company  states  that  it  has 
submitted  the  foiiowing  documents  for 
its  amendment: 

1.  Amended  Refdod  Payment 
Schedule  (Attach.  A,  Item  1). 

2.  Amended  Exhibit  C  (Attach.  A.  Item 
2). 

3.  Explanation  of  Amended  Exhibit  C 
(Attach.  A.  Item  3). 

Comment  date:  July  7, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Tucson  Electric  Power  Company 

[Docket  No.  ER88-394-Q0O) 
June  23. 1988. 

Take  notice  that  on  June  15. 1988. 
Tucson  Electric  Power  Conftany 
(Tucson)  tendered  for  filing,  pursuant  to 
Commission  request,  additiaaal 
infonnation  to  its  Attachment  A  in  its 
Mayll.l9e8fili]^ 

Comment  Data:  July  7. 1988.  in 
accordance  with  Sandard  Puagraph  B 
at  the  end  of  this  notice. 

8.  Georgia  Power  Company 
[Docket  No.  ERa8-466-000) 
June  23, 1988. 

Take  notice  that  on  June  15. 1988, 
Geoi^gia  Power  Company  (Geoigia 
Power)  tendered  for  tOiog  a  ScfaednUng 
Services  Agreement  (Agreement)  dated 
as  of  June  13. 1988,  between  Geoifia 
Power  and  O^thoipe  Power 
Corporation  (An  ElecMc  Member^p 
Gennation  ft  Ttansmissttm  Corporation) 
(OPC). 

Georgia  Power  states  diat  the 
Agreement  has  been  executed  to 
facilitate  a  ^ort-tenn.  non-firm  capacity 
and  energy  transaction  between  G^ 
and  Seminole  Electric  Cooperative,  Ib& 
Georgia  Power  seeks  waiver  of  ^e 
Coounission's  notice  requirements  «nd 
seeks  an  effecttve  date  of  June  14. 198a 
The  Agreement  will  terminate  on 
Noven^  1.  ig8& 


Comment  Date:  July  7, 1968.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  Yoric  Electric  ft  Gas  Corpecalioa 
[Docket  No.  BR88-«67-aoe) 
)uoe23.1888. 

Take  notice  that  on  June  15, 1988,  New 
York  State  Electric  ft  Gas  Qnporation 
(NYSEG)  tendered  for  filing  pursuant  to 
S  35.12  of  the  regulations  mder  Ike 
Federal  Power  Act,  as  a  rate  schedule, 
an  agreement  with  Long  Island  Lighting 
Company  (ULCO).  The  short  term 
agreement  provides  that  NYSEG  shaO 
sell  surplus  capability  and  associated 
energy  to  LILCO.  Service  under  this 
agreement  comswced  on  ^ne  1. 1988 
and  shall  Jomtaiate  on  September  16^ 
1988  unless  extended  in  witttav  by 
mutual  agreement  •. 

NYSEG  has  filed  a  copy  of  this  filing 
with  Long  Island  t<c*it<i^  Company  and 
«vith  the  Public  Service  Commission  of 
the  State  of  New  York. 

NYSEG  requests  that  the  60^ay  filing 
requirement  be  waived  and  tibat  June  1. 
1988  be  allowed  as  the  effective  date  of 
the  filing. 

Comment  Date:  July  7. 1988.  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  document 

8.  New  York  Electric  ft  Gas  Coqwratkn 

(Docket  Na  ER88-468-0Q0) 
June  23,  1988l 

Take  notice  that  on  Jane  IS.  1988.  New 
York  State  Electric  ft  Ges  Cotporation 
(NYSBG)tendaedforfiUi«poraaantlo   ' 
i  35.12  of  the  regulations  under  the  I 

Federal  Power  Act  as  a  rate  schedule, 
an  agreement  with  OnngB  ft  Rockland 
Utilities.  Inc.  (OftR).  Hm  vgreement 
provides  that  NYSEG  shall  sell  suiphis 
capability  and  associated  energy  to 
OJdR.  Service  under  this  agreement 
commenced  on  June  1. 1968  and  shall 
terminate  on  October  31. 1960  unless 
extended  in  writing  by  mutual 
agreement 

NYSEG  has  TUed  a  copy  of  this  filing 
■with  Orange  ft  Rockland  Utilities.  Inc. 
and  with  Ae  Public  Service  Commission 
of  the  State  of  New  Yorii. 

NYSEG  requests  that  the  60-day  filing 
requirement  be  waived  and  that  June  1. 
1968  be  allowed  as  the  effective  date  of 
the  filing. 

Comment  Date:  July  7, 1988,  in 
accordance  with  Standard  Paragrairii  E 
at  the  end  of  this  notice. 

9.  Niagara  Mohai«i(  Power  CoiporathMi 
(Docket  No.  ER88-305-000) 
June  23. 1986. 

Take  notice  that  on  Jwoe  13. 1968. 
Niagara  Mohawk  Ptnver  Corporation 


tendered  forj^Uing  an  aoieadraent  to  its 
original  filial  in  this  Docket  Niagara 
Mohawk  proyided  revised  Period  11  data 
and  iflduded  jtevised  reduced  rate 
sheets  in  ac^frdance  with  the  revised 
Period  Udat 

Copies  of  ue  filing  were  served  apon 
the  New  Yoijlt  Stale  INiblic  Service 
ConmissionI  ^  NYSE&G. 

Comment  pate:  July  7, 1988,  in 
accordance  With  Staiulard  Paragraph  E 
at  the  end  ol  this  notice. 

10.  Niagara  Molwwk  Pmver  Corporation 

(Docket  No. 


|une23,^ 

Take  noti^^  that  on  June  13, 1988, 
Niagara  Mo||iwk  Power  Corporation 
tendered  for]  hiing  an  amendment  to  its 
origmal  filinjfin  this  Docket  Niagara 
Mohawk  provided  revised  Period  II  data 
and  a  demoAltration  of  its  right  to  make 
a  change  in  ue  method  for  determining 
the  rate  traaiBUissfaw  <rf  New  York  State 
Electric  andl(&as  Corporation's  Somerset 
generating  p^t  output  and  for 
transmisrioii  to  New  York  State's 
Electric  and  iCas  Corporation's  remote 
load  areas. 

Copies  of  khe  Hllng  were  served  upon 
the  New  Yo*k  State  Public  Service 
Commission)  ^nd  NYSEftG. 

Comment  \iate:  |uly  7, 1988,  in 
accordance  Vfith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Parhgraph 

E.  Any  peti  ion  desiring  to  be  heard  or 
to  protest  satid  filing  should  file  a  motion 
to  intervene  jOr  protest  with  the  Federal 
Energy  Regontoty  Commission,  825 
North  CapHM  Street.  NEL.  Washington, 
DC  20428,  M  Accordance  with  Rules  211 
and  214  of  t^4  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  365.214)|  IaII  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  dajt^  Protests  will  be 
considered  ^  the  Gonanission  in 
detennining|aie  appropriate  action  to  be 
taken,  but  wQt  not  serve  to  make 
protestants  imrties  to  the  proceeding. 
Any  person  ^ijrisliing  to  beccHne  a  patty 
most  file  a  iMtion  to  intervene.  Oofries 
of  this  filing  are  on  file  with  the 
Coatmission  ind  are  available  lor  public 
inspection. 
LotoDJ 


'  Rled  6-2«-8&  8.45  am] 


Acting 
(FROoca»-^ 


«rW. 


[Docket  Mas.  CPt7-1M-0M,«taLl 

fiortdB  Om  TrsnsinisMon  Co.,,  vt  BI4 
Natural  QMOMlNiuflon  FMuys 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Gas' 


(Docket  No.  Cn7-l«8-004) 
ftme  22. 196S. 

Take  notice  that  on  June  10, 1988, 
Florida  Gas  Transmission  Company 
(FGT),  P.O.  Box  1188,  Houston,  Texas 
77251-1188,  filed  a  petition  to  amend  the 
order  issued  August  13. 1987,  in  Docket 
No.  CP87-166-<Xn  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  so  as  to 
authorize  the  extension  of  its 
transportation  term  for  Enron  Industrial 
Natural  Gas  Company  (Industrial)  until 
August  12. 1989. 

Specifically,  FGT  states  that  on  June 
2. 1988.  Industrial  and  FGT  signed  a 
letter  agreement  to  continue  Oie 
transportation  for  another  year, 
consistent  with  Commission  policy.  FGT 
states  that  the  term  of  the  existing 
transportation  agreement  on  file  as 
FGTs  Rate  Schedule  X-27  is  for  five 
years;  thus,  no  change  to  the  term 
thereof  is  required. 

FGT  states  that  since  the 
transportation  service  is  fully 
intemiptibleand  contingent  upon  the 
availability  of  sufficient  capacity  to 
provide  the  service  without  detriment  or 
disadvantage  to  FGTs  existing 
customers,  the  herein  proposed  * 
transportation  service  cannot  have  an 
adverse  impact  on  FGTs  existing 
customers. 

Comment  date:  July  13. 1988.  in 
accordance  with  die  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Panhandle  Eastern  Pipe  Line 
Cempany 

(Docket  No.  CPB8-«61-000] 
June  22. 1980. 

Take  notice  that  on  June  13, 1988, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  3000  Bissonet,  Houston, 
Texas  77251-1B42,  filed  in  Docket  No. 
CP88-461-4)00  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
.  for  authorization  to  (1)  install,  own.  and 
operate  certain  pipeUne  facilities  at  an 
additional  deHveiy  poiot  for  the  use  of. 
Indiana  Gps  Company.  Inc.  (Indiana 
Gas);  (2)  reassign  volumes  of  natural  gas 
delivered  to  Indiana  Gas;  and  (3) 
abandon  an  existing  delivery  point  to 
Indiana  Gas.  « 

PatiLaudle  states  that  it  received 
blanket  autiiorization  in  Docket  No. 
CP83-8}rO00  on  January  la  198S. 


Panhantfle  also  states  that  Indiana  Gas 
has  requested  it  to  deliver  8,500  Mcf  of 
natural  gas  per  day  at  a  proposed 
delivery  point  at  Carpentersvitle. 
Putnam  County,  Indiana.  Accordingly. 
Panhandle  seeks  authorization  to: 

(1)  Cease  deliveries  to  Indiana  Gas  at 
the  Lagoda.  Montgomery  County. 
Indiana,  deliveiy  station: 

(2)  Reduce  deliveries  to  Indiana  Gas 
at  the  CrawfordsviBe,  Montgomery 
County.  Indiana,  delivery  station  ftom 
32,600  Mcf  of  natural  gas  per  day  to 
24,000  Mcf  (^  natural  gas  per  day;  and 

(3)  Abandon  the  Lagoda  delivery 
station. 

liius.  the  total  volume  of  natural  gas 
delivered  by  Panhandle  to  Indidrsa  Gas 
would  remain  unchanged. 

Comment  date:  August  8, 1988,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Company 
Division  of  Enron  Cocp. 

(Docket  No.  CPe&-t7(Mnoi 
hine23, 1968. 

Take  notice  that  on  June  14, 1988. 
Northern  Natural  Gas  Company 
Drvision  of  Enron  Corp.  (Nortiiem)  1400 
Smith  Street  P.O.  Box  1188.  Houston, 
Texas  772S1-1188.  filed  m  Dod(et  No. 
CP88-470-000,  a  request  pursuant  to 
S  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  284.223)  for  authority  to  provide 
intemiptible  transportation  service  to 
Shell  Gas  Trading  Company  (Shell  Gas), 
a  natural  gas  broker,  under  Northern's 
blanket  certificate  issued  December  22, 
1986,  in  Docket  No.  CPB6-435-O0a  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  proposes  to  transport  for 
Shell  Gas  up  to  80.000  MMBtu  of  gas  per 
day  or  approximately  29,2004X10  MMBtu 
annually,  pursuant  to  a  transportation 
agreement  dated  April  26. 1988,  from  a 
receipt  point  to  a  delivery  point  both  in 
Refugio  County,  Texas.  Northern  states 
that  the  transportation  service  for  Shell 
Gas  under  the  120-day  automatic 
authorization  provisions  of  i  284.223(a) 
was  filed  with  the  Commission  in 
Docket  No.  ST88-3351. 

Comment  date:  August  8, 1988,  in 
accordance  with  Standud  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  PipeBne  Company 
(Docket  No.  CP88-4eB-a»j 

lune  23. 1968. 

Take  notice  that  oa  June  13. 1988. 
Tennessee  Gas  Pipeline  Company. 
(Tennessee).  P.O.  Bex  2611,  Houston. 
Texas  77252.  filed  in  Docket  No.  CPSS- 
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468-000  a  request  pursuant  to  9  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Catamount 
Natural  Gas,  Inc.  (Catamount)  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP87-115-000  on  June  18, 

1987,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  hilly  set 
forth  in  the  request  which  is  on  RIe  with 
the  Commission  and  open  to  public 
inspection. 

Temiessee  states  that  pursuant  to  a 
transportation  agreement  dated  April  18. 

1988,  and  amendments  dated  April  18, 
and  May  20, 1988,  it  proposes  to 
transport  natural  gas  for  Catamount, 
from  points  of  receipt  located  offshore 
Texas  and  offshore  Louisiana  and  in  the 
states  Louisiana,  Texas,  Alabama  and 
Mississippi,  to  various  delivery  points 
off  Tennessee's  system  in  multiple 
states. 

Tennessee  further  states  that  the  peak 
day  quantities  would  be  102,600 
dekatherms,  the  average  daily  quantities 
would  be  200  dekatherms  and  that  the 
annual  quantities  would  be  73,000 
dekatherms.  It  is  stated,  service  under 
S  284.223(a)  commenced  May  14, 1988, 
as  reported  in  Docket  No.  ST88-3974 
(filed  May  31, 1988). 

Comment  date:  August  8, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Southern  Natural  Gas  Company 

[Docket  No.  CP88-I62-000) 
|une  23, 1988. 

Take  notice  that  on  June  13. 19Ba 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2583, 
Birmingham,  Alabama  35202-2563, 
pursuant  to  its  blanket  certificate  of 
public  convenience  and  necessity  issued 
in  Docket  No.  CP82-406-000,  filed  in 
Docket  No.  CP88-462-000  a  Request  for 
Authorization  Under  the  Notice 
Procedure  of  Subpart  F  of  Part  157  of  the 
Commission's  Regulations  under  the 
Nattural  Gas  Act  to  abandon  certain 
facilities  and  to  construct,  install  and 
operate  certain  other  facilities,  all  as 
included  in  the  request  on  file  with  the 
Commission  and  open  to  public    , 
inspection.  { 

Southern  states  that  it  provides 
natural  gas  service  to  Atlanta  Gas  Light 
Company  (Atlanta)  at  the  point  of 
delivery  referred  to  as  the  Villa  Rica 
Delivery  Point  (Villa  Rica)  in  the 
currently  effective  Exhibit  A  to  the 
Service  Agreement  between  Southern 
and  Atlanta  dated  September  23. 1960. 
In  order  to  diminate  certain  operational 
problems  existing  with  the  measurement 
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facilities  at  Villa  Rica,  Southern 
proposes  to  abandon  two  4-inch  positive 
meters  pursuant  to  S  157.216  of  the 
Commission's  Regulations  and  replace 
them  with  two  4-inch  orifice  meter  runs 
pursuant  to  §  157.212. 

Southern  states  that  the  total 
estimated  cost  of  the  abandonment 
subsequent  construction  and  installation 
is  approximately  $78,434.00.  Southern 
further  states  that  there  will  be  no 
increase  in  the  Contract  Demand  of 
Atlanta  at  the  Villa  Rica  Delivery  Point 
associated  with  the  proposed 
replacement  of  facilities. 

Comment  date:  August  8, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Tke  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Comnussion  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Q>mmission's 
staff  may.  within  45  days  after  the 


issuance  of  the  instant  notice  by  the 
Con^ission.  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  oil  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  die 
Natural  Gas  Act  (18  CFR  157.205]  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  tiine  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
LabaCadMO. 
Acting  Secretary. 

(PR  Doc.  88-14418  Filed  6-24-88;  8:45  am) 
I  COM  t7l7-0l-ll 


(Docket  No*.  aF88-433-000,  et  sLl 

MftM/ltars,  Inc^  et  aL;  Electric  Rate, 
SmaN  Power  Production,  and 
Intertoddng  Directorate  RNngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  MftM/Mars,  Inc. 

(Docket  No.  QF88r433-000] 
|une  21, 198a 

On  June  9. 1988.  M&M/Mars.  Inc 
(AppUcant).  c/o  Wunder  A  Diefenderfer. 
Suite  650, 1615  L  Street  NW., 
Washington,  DC  20036,  submitted  for 
filing  an  application  for  certificaticm  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  {  292.207  of  the 
Conunission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing.  * 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Hackettstown, 
New  Jersey.  The  facility  will  consist  of  a 
combustion  turbine  generating  unit  a 
diesel  generator  and  a  waste  heat 
recovery  steam  generator.  Thermal 
energy  recovered  from  the  facility  will 
be  used  for  process  and  space  heating. 
The  electric  power  producti(m  capacity 
of  the  facility  will  be  approximately  9 
MW.  The  primary  energy  source  will  be 
natural  gas.  Installation  of  the  facility  is 
expected  to  begin  in  the  third  quarter  of 
1988. 

Comment  date:  Thirty  days  from 
publication  in  the  Fedanl  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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[Docket  Na  B^»-27*«00) 

)uiMaftlill8.|| 

Take  noti^  dial  OQ  |une  7.  uea  Norfli. 
CaroUna  Baiiem'Miiak^l  Power    - 
Agenqr(I>ioi|(ta' Agency) taodered far  ■'--■ 
filbg  purrai^l  to  sactioB  306  of  ttw 


Federal] 
Riiiea206< 
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Complaint  i 
U^tComF 

Power  I 
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terms  and  ( 
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at  the  end  ( 
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County.  PA 

(Docket  Na 
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On  May 
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theEnvira 


Act.  leU&C  8256.  and 
212  of  flie  ComBJMioo'a 

aBdFh)cedun,a 
liut  Carolina  Power  A 
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I  ttes.  Cod  Dynamica 
AppUcent),  a  subsidiary  of 
sntai  Power  Corporation, 
,  Exchaqge  Hace.  soft 


Mnsachiisetts  02109 
ffliqg  an  appBcation  for 

a  racffity  as  aqnalifying 
facility  pursuant 

Be  Commission's 

determination  has  been 
sobodttal  cottstitates  a 


of  S3  State 
Floor.  Bost( 
suboBtted 
certfficatian 
small 

tosae.ao7 

regofatiens. 
raadeflut 

The  amafl  [power  production  facility 
wil  facate  •  l|Ment  to  die  ViUage  of 
Leckroae.  Gfpnan  Town^p.  Fayette 
County,  Pan^iMvania.  Hie  primary 
energy  seurM  of  the  fadtity  wta  be 
''waste"  in  t^  foiB  of  heat  recovered 
from  an  unoMilralled  ondei^oand  coal 
mine  fire,  n^  fadUty  wiU  faiitially 
consist  of  on^unit  vddi  a  second  unit 
installed  by  ^902.  Each  unit  will  consist 
of  an  auxili^  diesel  engine-generator 
unit,  an  hidwied  draft  Can.  a  heat 
reoopveiy  ste««B  generator  with  a 
supplenent^lpropane-fMog  unit,  a  7.5 
megawatt  >wai  tmbine  generator  unit, 
and  a  115kV^mHisraission  line.  The 
facUity  will  iMUze  the  "ControUed 
Bivnoot  Piro^"  developed  by  the  U.8. 
Department  0  Interior,  Binreau  of  Mines. 
The  net  elecbic  power  production 
capwdty  of  ll^  feoittty  will  be  12 
megawatts. 


Comamtl.  date:  ndrty  d^  {ran  ^  -  -^ ' 
pobliCBtion  in  the  PiadstidlteilBlat',;  &i  ' 
accordance  wlA  Standard  Paragraph  E 
at  the  end  of  this  notice. 

VI. 


4.  Lux  Solar 
PariMnVILLId. 

{Docket  No*.  Qraa.33-002  ft  QF88-34-00ZJ 


June  21. 

On  June  2. 188a  Lux  Solar  PaftnecsAfl. 
Ltd.  (LSP  VI)  and  Lm  Solar  Vn  Partnera, 
Ltd.  (LSP  Viq  (^pplicanto).  c/o  Lux 
Partnetrirfp  ManagemeoC  Inc..  Genetel 
Partner.  8iM  Westwood  Boulevard.  Suite 
IQOa  Westwood.  CaBfbmia  80024 
svbmillBd  for  ffitag  an  apfriication  for 
recertification  of  facdittes  asijoaliCiffog 
small  power  ptednetion  facilities 
pursuant  to  i  202207  of  the 
Commission's  regdhtiona.  No 
determination  has  been  made  ^t  the 
submittal  oonstitates  complete  fl&agt. 

Both  SOMW  solar  powered  facilities 
wlU  beloa|ted  ai^roadmatcdy  31  mflee 
west  of  Bttsiow.  Calffomla.  llie  original 
appUcatfons  wisra  filed  on  October  19. 
1987  and  granted  oa  Ai»a  IS.  1988  (43 
FERCieCoTO). 

The  instant  taceitification  is 
requested  due  to  darAcatioa  of 
owaetaUp  inlareet  wilh  raspect  to  one 
mile  rule  of  the  CoaMnissioa's 
regufationa.  AH  otfier  characteristics  of 
die  facilities  remain  the  same  as  set 
forth  in  the  original  amiUcations. 

OmbbmiK  cfata:  Thfaty  days  from 
publication  hi  the  FedafriKef^stnr,  in 
accofdance  wiA  Standard  Puagraph  E 
at  the  end  of  ttils  notice. 

Standard  Paniyaph 

E.  Any  person  desfaing  to  be  heard  or 
to  (Hotest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE^  Washington. 
DC  20428,  In  accordance  «vith  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procednra  (18  CFR  385uill 
and  385.214).  All  sudi  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date^  Protests  will  be 
considered  by  the  Commission  in 
determining  tfie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  i 

LDbD.rsihiiil. 
Acting  Secmtary. 

[FR  Do&  98-14«S  FUed  6-24-88: 8:45  ua| 
!tn7-ei-« 


40u>iielllu>.CPM  381-0^ STtt.] 
Kon  Ow  Qo,  «t  814  llftTia— 


June  21. 1968. 

Take  notice  diet  the  following  filings 
have  been  made  with  the  Ctmunission: 

l-KenCasrenyariBS 

pVxkef  Na  CP8B-a87-O00I 

Take  mtice  diat  on  May  19. 1988.  die 
Coramissian  issued  a  Notice  of 
Application  with  dM  date  of  June  19. 
IMMk  for  any  person  desiriitg  to  be  heard 
or  to  make  any  protest  to  die  issuance  of 
the  appUcatfon  made  by  Ken  Gas 
Companies  (Ken  Gas).  Rt  3..  Box  06. 
Albany.  Kentodgr  42802.  pursuant  to 
section  7(f)  of  die  Natural  Gas  Act  for  a 
detennination  by  the  ConuniMbn  of  e . 
service  area  for  die  C!^  of  Jdlico, 
CampbeU  County,  Temiessee. 

By  letter  dated  June  7. 1988.  Ken  Gas 
amends  Its  apiAcatlrai  by  requesting 
that  its  section  7^  service  area  include 
the  envtrons  of  tte  t3ijf  rf  jellico. 
Tennessee.  Campbell  County, 
Tennessee,  and  Whitley  County. 
Kentucky. 

Ken  Gas  also  requests  that  die  section 
7(f)  determination  be  issued  to  the 
Jellico  Gas  UtiBly  wlddi  would  be 
operated  by  Ken-Gas  of  Tennessee;  Inc. 
Ken  Gas' letter  mora  fidly  4eti  forth  its 
request  to  amend  the  applloatioh' which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Comment  date:  July  12  1988,  in 
accordance  widi  die  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Alabama-Touessee  Natural  Gas 
Company 

[Docket  No.  CPSfr-4S»-O00) 

Take  notice  diat  on  )une  10, 1988, 
Alabama-Tennessee  Natural  Gas 
Company  (A-T),  P.O.  Box  918,  Florence, 
Alabama  35631.  filed  a  certificate 
abdication  in  DodcetNo.  CP8»'-IS9-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  requesting  a  Ihnited-term 
certificate  of  public  convenience  and 
necessity  to  perform  a  transportation 
service  for  Nordi  /Uabama  Gas  District 
(shipper),  all  as  more  set  forth  in  die 
application  which  is  on  file  with  the 
CDmmission  and  open  to  public 
inspection. 

A-T  proposes  to  implement  the 
service  purauant  to  the  terms  and 
conditions  of  a  transportation  contract 
between  A-T  and  shipper  dated  June  1. 
1988.  It  is  indicated  that  A-T  has  agreed 
to  transport  op  to  nine  billion  Btu  of 
natural  gas  per  day  on  an  interruptlble 
basis  for  a  term  of  one  year  from  the 
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date  of  initial  deliveries.  A<-T  states  that 
the  contract  provides  that  shipper  will 
cause  gas  to  be  delivered  to  various 
points  of  interconnection  of  the  facilities 
of  Tennessee  Gas  Pipeline  Company 
(Tennessee),  Ccdumbia  Gulf 
Tiransmission  Company  (Columbia),  or 
Tennessee  River  Intrastate  Gas 
Company,  Inc.  (TRIGAS),  for  redelivery 
to  A-T.  A-T  indicates  that  it  would 
receive  such  gas  at  the  existing  paints  of 
interconnection  between  the  facilities  of 
A-T  and  Tennessee  located  in  Alcorn 
County.  Mississippi  and/or  Colbert 
County,  Alabama,  and/or  an  existing 
point  of  interconnection  between  the 
facilities  of  A-T  and  Columbia  located 
in  Alcorn  County,  Mississippi,  aiid/or  an 
existing  point  of  interconnection  of  the 
facilities  of  A-T  and  TRIGAS  located  in 
Colbert  County,  Alabama.  It  is  indicated 
that  TRIGAS  would  receive  gas  from 
Texas  Eastern  Transmission 
Corporation  for  redeUveiy  to  A-T.  A-T 
states  that  it  would  redeliver  to  shipper 
>  a  thermally  equivalent  quantity  of  gas  at 
existing  points  of  interconnection 
between  the  facilities  of  A-T  and 
shipper. 

A-T  proposed  to  charge  rates 
provided  by  its  rate  Schedule  IT  ranging 
from  a  maximum  of  10.41  cents  per  Mcf 
to  a  minimum  of  0.53  cents  per  Met 

Comment  date:  July  12, 1988,  in 
accordance  with  Standard  ParagrafA  F 
at  the  end  of  this  notice. 

3.  Supefior  O^hote  Pipeline  Company 

[Doclcet  Na  CP8»-455-<IOO]  | 

Take  notice  that  on  June  6, 1988, 
Superior  Offshore  Pipeline  Company 
(SOPCO).  9  Greenway  Plaza,  Suite  270a 
Houston.  Texas  77046.  filed  in  Docket 
No.  CPB8-455-an  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizii\g 
the  acquisition  and  operation  of  certain 
interests  in  approximately  1.6  miles  of 
12-inch  pipeline  in  Sabine  Pass,  offshore 
Louisiana  and  approximately  12.2  miles 
of  12%-inch  pipeline  in  West  Cameron, 
offshore  Louisiana,  from  Southern 
Natural  Gas  Company  (Southern),  all  as 
more  folly  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

SOPCO  proposes  to  acquire  and 
operate  70%  of  Southern's  50%  interest 
in  approximately  1.6  miles  of  12-inch 
line  that  extends  from  Platform  A  to 
Platform  E  in  SaUne  Pass  Block  3, 
offshore  Louisiana  (Sabine  Pass  Blodc  3 
line)  apd  100%  of  SouUiera's  54^% 
interest  Jn  approximately  11.2  miles  of 
12  %-inch  liiie  diat  extends  from  West 
Camenm  Blodc  331.  offshini^  Louisiana 
to  an  interOKHinection  withifish  Islaad 


Offshore  System  (HIOS)  in  West 
Cameron  Block  342.  (^riiore  Louisiana 
(West  Cameron  Bk)ck  331  Hne).  SOPCO 
states  that  Southern  assigned  die  Sabine 
Pass  3  line  and  the  West  Cameron  Blddc 
331  line  to  SOPCO  as  partial 
consideration  underlyhig  a  setdement 
agreement  dated  May  27. 1967.  between 
Soudiem  and  various  affiliates  and 
subsidiaries  of  Mobil  Oil  Corporation 
(MobU).  SOPCO  states  diat  diese 
fatalities  were  jointly  owned  fay 
Southern  and  United  Gas  P^>eline.  ANR 
Pipeline  Company,  the  operator  of 
mOS,  Yvould  continue  to  be  the  operator 
of  die  West  Cameron  tAock  331  line 
lateral,  while  SOPCO  would  operate  the 
Sabine  Pass  3  line,  it  is  indicated. : 

SOPCO  proposes  to  acquire  and 
operate  these  facilities  as  part  of  its 
existing  transportation  system,  in 
accordance  with  its  existing  Order  No. 
436  blanket  certificate,  aldiough  these 
two  pipeline  segments  are  not  physically 
connected  to  the  current  SOPCO  system. 
SOPCO  states  diat  it  intends  to 
consolidate  for  ratemaking  purposes 
these  two  pipeline  segments  into  its 
system  and  to  charge  its  existing 
systemwide  rate  of  one  cent  per  MMBtu 
for  transportation.  Also,  SOPCO  states 
that  after  the  certificate  requested    ' 
herein  is  granted.  SOPCO  would  submit' 
a  Section  4  rate  case  to  reflect  the  minor 
increase  in  its  transportation  rates  as  a 
result  of  this  acquisition. 

SOPCO  states  diat  Soudiem -has 
advised  SOPCO  diat  it  has  abandoned 
diese  facilities  pursuant  to  its  blanket 
authorization  for  gas  supply  facilities. 
SOPCO  indicates  diat  Soudiem's 
purchases  of  gas  from  Mobil  from  West 
Cameron  Block  331  were  abandoned 
pursuant  to  Commission  order  issued  in 
Docket  No.  CI87-655.  Furdier.  SOPCO 
indicates  that  the  sale  by  Mobil  to 
Southern  from  Sabine  Pass  3  is  not 
subject  to  die  jurisdiction  of  the 
Commission  pursuant  to  section  601  of 
the  Natiiral  Gas  Policy  Act  of  1978,  and 
that  such  purchase  was  terminated  in 
the  setdement  agreement  between 
Southern  and  Mobil.' 

Comment  date:  ]\ily  12, 1908,  in 
accordance  with  Standard  Piaragraph  F 
at  the  end  of  this  notice. 

4.  Western  Transmission  Gotporatioo 

[Docket  No.  CPe8r445-«00] 

Take  notice  that  on  ]une  3, 1988. 
Western  Transmission  Corporation 
(Western).  1801  CaUforaie  Street.  Suite 
350a  Denver,  Colorado  802)2.  filed  in 
Docket  No.  CP8&-44&-000  an  appliqation 
pursuant  to  section  7(b)  of  die  Natural 
Gas  Act  for  a  certificate  of  pabho    ; 
convenience  and  necessity  authorizing 
the  abandonment  of  natural  gas  sales  to 


ColftffKlo  Interstate  Gas  Company 
(QG).  aU  as  mora  fiiUy  set  fordi  in  die 
application  on  file  widi  the  Commission 
and  open  to  public  inspection. 

Western  states  in  its  application  that 
it  has  not  sold  any  natural  gas  to  CIG 
since  December  of  1988  and  has  been 
informed  by  CIG  that  CIG  does  not 
intend  to  purchase  any  more  gas  under 
Western's  Rate  Schedule  F.  Accordingly. 
Western  requests  that  it  be  released 
from  its  (ligation  to  make  sales  to  CIG 
and  diat  it -be  aUowed  to  abandon  and 
cancel  its  Rate  Sdiedule  F. 

Comment  date:  ]^  12,  IQBi,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  diis  notice. 


5.Te 


I  Cas  Pipeliiie  Company 


[Docket  No.  CPe8-«6S-000] 

Take  notice  diat  on  June  13. 1988. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252  filed  in  Docket  No.  CP88- 
465-000  a  request  pursuant  to  1 284.223 
of  die  RMulations  under  the  Natural 
Gas  Act  tot  authorization  1o  transport 
natural  gas  under  die  blaidcet  certificate 
issued  in  Docket  No.  CP87-11S-000 
purauant  to  section  7(c)  (tf  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Tennessee  proposes  to  transport 
natural  gas  for  Ajnerican  Natural  Gas 
Corporation  (American  Natural). 
Tennessee  explains  that  service 
commenced  May  1. 1988  under 
i  284.223(a)  of  die  Commissicm's^ 
Regulations,  as  reported  in  Docket  No. 
ST88-3964.  Tennessee  further  explains 
that  the  peak  day  quantity  would  b« 
82,000  dekatherms.  the  average  daily 
quantity  woidd  be  109  dekattoms,  and 
that  the  annual  quantity  would  be  39,785 
dekatherms.  Tennessee  explains  that  it 
proposes  to  transport  natural  gas  for 
American  Natural  from  various  receipt 
points  located  in  the  states  of  Louisiana. 
Texas.  Mississipiri.  and  Alabama  to 
various  delivery  points  off  Tennessee's 
system,  points  located  in  multiple  states. 

Coounen/ (ft}<e:  August  4. 1988.  in 
accordance  with  Standard  Paragraidi  <> 
at  the  end  of  this  notice.      -  ' 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or  ; 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North  ^ 
Capitol  Stfiset  NE.  Washli^on.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  ef.^actice  and 
Procedure  (18CFR  385.211  ■aBd38(L214> 
and  the  Regulations  under  the  Natural 
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Gas  Act  tlSCni  157.10).  All  protests 
fOed  with  the  Conunissian  will  be 
considered  b;  riit  in  detennining  the 
appropriate  s  dtion  to  be  taken  but  will 
not  serve  to  i  tpke  the  protestants 
parties  to  the  ^iroceeding.  Any  person 
wishing  to  beoome  a  party  to  a 
proceeding  ot to  participate  asa  party  in 
any  hearing  therein  must  filje  a  motionto 
intervene  in  ^tcordance  with  the 
Commission's  jRnles. 

Take  furthef  aotfce  that,  pursuiant  to 
the  authority  |(kmtained  in  and  subject  to 
furisdictidn  cq^emed  upon  the  Federal 
Energy  RegulMbry  Commission  by 
sections  7  andjlS  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Proceduiji  a  hearing  will  be  held 
without  fnrthp^  notice  before  the 
Commission  ^  its  designee  on  this  filing 
if  no  motion  Id  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  6h  its  own  review  of  the 
matter  finds  in&t  a  grant  of  the 
certificate  is  tiquired  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  idtjervene  is  timely  filed,  or  if 
the  Conunisslon  on  its  own  motion 
believes  that  la  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  o^erwise  advised,  it  vdll  be 
unnecessary  fbr  the  applicant  to  appear 
or  be  represeii  ted  at  the  hearing. 

G.  Any  perp  in  or  the  Conuiiission's 
staff  may,  witkin  45  days  after  the 
issuance  of  tb?  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214) »  motion  to  intervene  pr 
notice  of  intervention  and  pursuant  to 
§  157.205  of  ikk  Regulations  under  the 
Natural  Gas  ^ct  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  lor  filing  a  protest.  If  a 


protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
.  be  treated  as  an  application  for    . 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
LoUO^CmIwII. 
Acting  Secretary. 

(FR  Doc  88-14411  Filed  fr-24-88;  &-45  amj 
MUJNa  cooe  •nr-ei-it 


[Doek•tNos.Sr8»-^06•-«W•«aL^ 

NortlMm  Border  PfpoHno  Ca  et  al.; 
Self  Implcimonling  Trensectione 

)une22.19ea 

Take  notice  tiiat  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the  Commission's 
Regulations,  and  sections  311  and  312  of 
the  Natural  Gas  Policy  Act  of  1978 
{NGPA).» 

The  "Recipient"  column  in  the 
following  table  indicate  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  die 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline* 
on  behalf  of  an  intrastate  pipehne  or  a 
local  distribution  company  pursuant  to 
§  284.102  of  the  Commission's 
Regulations  and  section  311(a)(1)  of  the 
NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  8  284.122  of  the 
Commission's  Regulations  and  section 


■  N(Hic«  of  ■  trantaclion  doe«  not  constitute  a   . 
detennination  that  the  terms  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the  notice 
filing  is  in  compliance  with  the  Commission's 
Regulations. 


311(a)(2)  of  die  NGPA.  In  diose  cases 
where  Conanissioh  approval  of  a 
transportation  rate  is  sought  pursuant  to 
S  2M.123(b)(2)r  die  table  lists  Uie  - 
proposed  rate  and  the  expiration  date  of 
the  ISO-day  period  for  staff  action.  Any 
person  seeking  to  participate  in  the 
proceeding  to  approve  a  rate  listed  in 
the  table  should  file  a  motion  to 
intervene  with  the  Secretary  of  die 
Commission  on  or  before  )idy  12, 1068. 

A  ''D"  indidates  asale  by  an 
Intrabtate  pipeline  to  an  interstate 
pipeline  or  a  looal  distribution  noapany 
served  by  an  intentate  pipelina    c"  r 
pursuant  to  §  284.142  of  the 
Commission's  Regulations  and  section 
311(b)  of  die  NGPA.  Any  interested 
person  may  file  a  complaint  concerning 
such  sales  pursuant  to  {  284.147(d)  of 
the  Commission's  Regulations. 

An  "E"  indicatea  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  264.1^  of  the 
Commission's  Regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  i  284.222 
and  a  blaidcet  cert^cate  issued  under 
S  284.221  of  the  Commission's 
Regulations.' 

A  "G(LT)"  or  "G(LS)"  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  on  behalf 
of  or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
S  284.224  of  the  Commission's 
Regulations. 

A  "G(HT)"  or  "G(HS)"  indicates 
transportation,  sales  or  assignments  by- 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
9  284.224  of  the  Commission's 
Regulations. 
Lois  D.  Cashell.  . 

Acting  Secretary. . 


Oocfcal 
No.' 


Tranaportsr/aeHer 


nociptont 


Date  tiled 


Subpwt 


E)a)ir«lic 


Tfanspof- 

talion 

rate(f/ 

IMMBtu) 


ST8e-3068 
STB8-30e» 
STB8-3070 
STBe-3071 
STa8-3072 
STaa-3073 
$T8»-3074 

STae-307s 

STB8-3078 
STB8-3077 
STB8-a078 
STBS-3079 

sraa-doao 

ST8»-30ei 
8188-3082 


Nowiem  Border  Pipeline  Ca.. 

Am  vj^ctn  Pipeline  Co. »... 

iMa  ti^/Duv«l  Gattmron 

No^ttiem  Nelural  Gaa  Co 

Gaa  Pipeline  Co.. 

GaaPipeHneCa. 


Goa  Pipe  Una  Corp.^ 
Gaa  Pipe  L|ne  Corp... 
Qaa  Pipe  Una  Corp.. 
Qas  PI0e  Urte  Corp.. 
Qaa  Pipe  Line  Corp.. 
Gaa  Pipe  Urte  Corp.. 
Co.......™ 

Co.'....;.-. 


PipeineCo.. 


Quivtra  daa  Co. ...;..........;....-.. 

Texaa  Eastern  Transmiaaion  Corp. ... 

Tennesaee  Gas  Pipeline  Co 

United  Gaa  Pipe  Une  Ca 

Westarrt  Kentudcy  Gaa  Co. ^ 

Louiaiana  Gaa  S/ttam,  lna.::....v 

UGlCorp -.. — : 

louiaiana  Gaa  Syslaen.  Ina — .... — 

DaN  Gaa  Pipelne  Corp. 

Bay  Stale  Gaa  Co.  el  ai .-. — 

PubRc  Service  Bedric  arid  Gaa  Ca . 

PhiadalpNa  EleoMc  Ca 

TPC  Plpefcte  Ca -..i™™.... 

OWo  Gaa  Co:.....-.. -. : — ^-;- 


Cortaumera  POM«r  Ca . 


04^1-88 
04-01 -88 
04-01-88 
04-01-88 
04-01-88 
04-01-88 
04-01-88 
04-01-88 
04-01-88 
04-01-68 
O4-OI788 
04-01-88 
04-0t-88 
04-01-88 
04-01-88 


•■•«•■ 
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Docfcat 
Nou> 


ST88-3083 
STBt-aOM 
ST8e-3(MS 
ST88-aoa6 
ST8ft-30e7 
STB8-3(M8 
STB8-30M 

STsa-aoao 

STB8-30ei 
STaa-3082 
ST88-3093 
STBt-aOM 
STB»-«)95 
ST88-3096 

sras-oos? 

STB8-309e 
ST88-30W 

ST88-310t 
ST8e-3102 
ST88-3t03 
STB8.91(M 
ST88-3K» 
STM^tOe 
ST88-3107 
ST88-3108 
ST80-3tO» 
ST88-3110 
STB»-311t 
STa8-«t12 
5188-3113 
ST86-3114 
ST88-31t5 
ST88-3116 
ST88-3117 
ST88-311S 
ST88-3119 
STB8-3120 
ST8B-3121 
ST88-3t22 
STB8-3123 
STB8-3t24 
ST88-312S 
STB8-3126 
ST8a^127 
ST88-3128 
ST88-3129 
STB8  HM 
ST88-3131 
ST88-3132 
ST88-3133 
ST88-3134 
ST88-3135 
ST8ft-3136 

ST8e-3137 
ST88-3138 
ST88-3139 
STB8-3140 
STaa-3141 
ST8»-3t42 
ST88-3143 

ST8»-3ll5 
ST8S-3146 
STB8-3147 
ST88-3148 
ST88-3t49 
STB8-3taO 
ST»8-3t51 
ST88-3152 
ST08-3153 
STe»-3164 
8788-3155 
ST88-31S6 
ST88-3157 
Sr88-3158 
S:^8»-31S» 
ST88-3160 


Tranaportnr/seHar 


CoMnHa  Guff  Transfflisaion  Ca 

Naiunt  6m  P^tfM  Ca  a(  AmsHea. 

TrarNim  Qm  Oa 

HoMBtan  P^  Una  Co 

Houalon  Plpa  Um  Ca. 

SN6 

SN6 


I.  tnc ... 
^^MVW|  Inc. ... 
UnaCa. 


..JL.. 


UNNatfOaaPipa  UnaCa. 


Untted  Gaa  Pfpa  Una  Ga 

UMiad  Gaa  Plpa  Una  Co 

UnHail  Oaa  P^  Una  Ca 

UMaitGaa^paUMCo 

UnilatfGaaPlpaUnaCo 


Monlarey  PIpeina  Co.  -.. 

VaaayGaaOo. 

Conumara  Po«Mr  Obl  . 
Northam  Natural  Gaa  Ca.. 
Amooo  Gaa  Co.....~.... ._ 


kMMiaiaiii  iMUwai  % 


tOo.... 


UnMad  Gaa  Plpa  Una  Cq» 
UnJM  Gaa  Plpa  Una  Co.. 


Plpa  Una  Cdl. 
Plpa  Una  Ca. 


PipaUnaCa.. 

SouKiani  Nahnl  Qaa  Ca 

SouViant  Natural  Gaa  Ca— — ... 
SoiOwm  Nlurat  Gaa  Co. 


GaaCa. 

GaaCa„ 

Souttiam  Nafeaat  Gaa  Co. 
SoutfMm  Natural  Gaa  Ca.. 


Soulham  Naluat  Gaa  Co.. 


Soulham  Natural  Gaa  Co. 

Souai  GaopgiB  Nahni  Gaa  Ca . 

Soolham  Nakart  Gaa  Ca 

Southam  Natural  Gaa  Ca 


SotMham  Natural  Gaa  Ca. 


SoH»Mm  Natural  Gaa  Ca.. 
Soulham  Natural  Gaa  Ca 
SouiiMm  Natural  Gaa  Ca 
Soulhem  Natural  Gaa  Ca 
Southam  Natural  Gaa  Ca 
GaaCa 


SouViamNatuniQaaCa 
Southam  Natural  Gaa  Ca 
Soulham  Nah«^  Gaa  Ca 
Soumam  Natural  Gaa  Co. 


Soutiam  Natural  Gaa  Go.. 
NBttamNHunl  GaaCa 


Natural  Gaa  PIpeina  Co.  at  Amaaca. 
Natural  Gaa  Pipaina  Ca  at  Anwica- 
Naiural  Qaa  P^palna  Co.  o(  Anwrica- 
Natural  Gaa  P|M»w  Ca  of  AnMrica.. 
Gaa  Pipilna  Ca  ol  Amarica- 


Nalural  Gaa  Plpaina  Ca  ot  Amarfca.. 
Natural  Qaa  PlpaHna  Ga  of  America.. 

Colorado  IMarslale  Gaa  Ca 

Colorado  Interstate  Gas  Ca 

Transweaiem  Pipeline  Ca 


Transweslem  Pipeline  Co 

Cabot  Pipelina  Corp. __ 

Tennaaaaa  Gaa  Pipelne  Co. 

Tannaaaaa  Gaa  Pipeine  Ca  ..^. 
Tanwaaiga  Gaa  mpelhie  Ca ..... 

Tennaaaaa  Gaa  PIpeina  Ca 

Tennaaaaa  Gaa  PIpuliM  Ca 

Tennaieaa  Gaa  Pipatne  Ca 

Tenneaaaa  Gaa  Plpettaa  Ca  ...„ 

NortfiamNMurri  GaaCa 

NorVMm  Natural  Gaa  Ca 

Northern  NMural  Gaa  Ca . 


Northam  Natural  Gaa  Ca 

UxMana  ReaourcM  Co 

Tanneaaea  Gaa  Pipeline  Co. . 

ANR  Ptpeine  Ca 

ANRPIpeiMCo. 

Natural  Gaa  Pipelne  Go.  ol  America- 


Tranaawmwental  Gaa  Pipe  Una  Corp.. 
Tranaeontiaantal  Gaa  Pipe  Una  Cnp- 


Tranaeonliiuntal  Gaa  Pljie  UnaCorp- 
TranaconMnental  Gaa  Plpa  Una  Oorp„ 
Taxaa  Gaa  Tranamiaaiar^  Corp. . 
Texaa  Gaa  Tranamiaaion  Coip. . 


Soulham  Naaaal  Qaa  Ca . 
Claion  mduatrial  Gaa.  Inc... 
Amalljamalad  PIpaAna  Ca . 
Houata»  Pipe  Una  Ca~ 


Coaatar  Stalaa  Gaa  Tranamission  Ca . 
Northam  Intraalala  Plpaina  Ca 

Otyiapia  Plpaina  Ca . 


Wlacoaain  Pufalc  Servica  Oorp,, 
Fastex  Gaa  Tranamiaaion  Co. 
KPL  Gaa  Service 


etal. 


Woadwfd  Pipelne.  Ine. 

TeidbM  Gaa  Ca 

Mtoea  County  Qaa  OaMct. 

CMknaoga  Gaa  Ca 

Sautn  Omoms  Plpaina  Corpi. 
Gaa  Carp... 


NGC  intraalala  Pipelne  Ca . 


Worthwaat  Alabama  Gas  Obtrict- 

aty  of  Tlfton _ _. 

Gaa  Ughl  Ca : 

Gaa  Co 

City  el  Tlfton- 


CHy  of  CartersvWa. 

Chattanooga  Gaa  Co... 
Atania  Gaa  Ughl  Ca.. 
AManttiGaaUgMCa- 


Atlanta  Gaa  UghtCa. 


Aito«taG«aUghtCa- 

Atianta  Qaa  UgHt  Go. 

NGC  httraaiaia  PIpeina  Ca ._ 
UnMitf  CHaa  Gaa  Ca 


iCou. 


UghtCa. 

Corp. «.........._. 

Atlanta  Gaa  Ughl  Ca 

niaiila  Gaa  UgM  Ca 

Cabot  Energy  Madwdng  Corp... 
NQilli8mllinoia.QiaCa- 

loMHIlnoia  Gaa  ft  Bactrlc  Ca 

Ospex.  iric....-»... ......««...—. 

Northam  Mtana  Pubic  Sarvioa  Ca . 
Paoplaa  Gaa  UgM  «  Cahe  Ca. 
Mhaiwlppl  River  Tranamiaaion  Corp.. 
Taiaa  PoMwi  Corp.. 


Cdumbia  Qaa  ol  Ohia  Inc.. 


Ca. 


Gaa  Ca  of  MM  (Oiv.  Pubic  Serv.  Co. 
NM). 

Lovera  Pipeltw  Co 

B  Paao  Natural  Qaa  Ca : 

Connecticut  U|^  &  Power  Co 

Mobt  Oi  Corp..  et  al _ 

FMEhburg  Gaa  «  Electric  Ught  Ca 

Florida  Gaa  Tranamiaaion  Ca 

ANR  PIpalne  Ca_ 

ConnacHcut  Natural  Gaa  Corp. 

Boalon  Gaa  Ca 

SaagMiStwralna  Syalam .'.. 

LouWana  Gaa  Syalani.  ln& 

Houalon  Plpa  Una  Ca .. 


Qttzana  Gaa  Supply  Corp. 

Florida  Gaa  Tranamiaaion  Ca 

NGC  mtraatata  PjpHaa  Co 

Paria  Haray  Ca  Pubic  timy  Dial 

NorViomlndana  Pubic  Service  Ca . 
North  ShoraGaa  Oo.. 


OorpoaOiiM  induatfial  PIpalne  Co.. 

Phiadilphia  Etoctrlc  Ca -— 

Phiada^Ma  Eteetric  Ca  .«..___..„„ 

Union  Gaa  Ca : : 

Uniott  Ughi  Heal  A  PovMrOorwik  I. 
CSX  Intrastate  Gas  Co 


Dale  fled 


04-04-88 
04-0^-88 
04-04-68 
04-4M-88 
04-04-88 
04-04-88 
04-04-88 
04-04-88 


04-04-88 
04-04-88 
04-04-88 
04-04-88 


04-04-88 
04-04-88 
04-04-88 
04^M-88 
04^04-88 
04-04-88 
04-04-88 


04-04-88 
04-04-88 
04-04-88 
04-04^88 

04-04-88 
04-04-8* 


04-04-88 
04-04-88 


04-04-881 
04-04-88 
04-04-89 
04-04-8* 


04-04-88 
04-04-88 
04-04-8* 


04-06-8* 

04-05-88 
04-05-88 
04-06-0* 
'04-05-8* 
04-Ofr-O* 


04-05-88 
04-05-8* 
04-06-8* 
04-06-88 

04-00-88 
04-06-88 
04-06-88 
04-06-88 
04-06-88 
04-06-88 
04-06-88 
04-06-8* 
04-06-08 
04-06-88 
04-06-88 
04-06-08 
04-06-86 
04-06-88 
04-07-88 
04-07-88 
04-07-88 
04-07-88 
04-07-88 
04-07-88 
04-07-88 
04-7-80 
04-07-0* 
04-07-88 


Subpart 


B 
B 
B 
C 

[c 

C 
C 

8 

B 

IB 

8 
8 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
8 
B 
B 
B 
B 
B 
B 
8 
B 
8 
B 
B 
B 

^B 

8 

B 

B 

G-S 

8 

8 

G-S 

B 

B 

G 

G-S 

8 

B 

B 

8 
C 
B 
G-S 

B 
Q 
G 

8 

8 

8 

B 

B 

G-S 

C 

8 

B 

8 

8 

8 

B 

B-    - 

B.  ■■■ 

8    ' 

B 


Expeatlor^ 
data* 


08-30-86 
06-30-86 


09-09-88 


Tranapof- 


tmu* 


35.00 
35.90 


26.43 
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atisi 


OocM 
Nb.> 


STS8-3161 
STB8-3162 
ST8»-3163 
STB8-3164 
STee-3166 

STB8-3167 
ST88-3168 

ST88-3170 
STB8-3171 
ST8»-3172 
ST88-3173 
ST88-3174 
ST88-3175 
ST8&-3176 
STB»-3177 
ST88-9178 
STB8-3t79 
STBS-31S0 
ST8»-3tei 
STM-3182 
ST8S-3183 
ST8B-3184 
STB»-3185 
ST88-3188 

STB8-3ie7 
ST88-3t88 
STB8-31M 
ST8ft-3190 
STaa-3191 
STB8-3192 
ST88-3193 
ST8a^194 
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ST88-1696 
STB8-2079 

Se^jul  Natural  Gaa  C«T<)any . 

Coipwa  CMrt  IndiNkiai  Pipalina  Co 

04-25-88 
02-05-88 

C 

00-22-«8 

20.00 

^  JJ^*»olTran8acliona  itoea  not  oonatil^  a  <totenn«Blwn  that  Wnga  comply  with  ConwnisMon  Ragulaliona  in  accordanca  wNh  Onter  No.  436  (Finrt  Bute  and 
Nonce  Requeatng  Supplemanlal  Commanta.  60  FB  42.372, 10/18/85). 

*  T?w  imrastate  (Pipeline  lias  aouoM  CommiMion  ippr     

284.123(B)(2)).  Sucti  rales  m  deemed  i«r  mti  equitable  N 


3val  of  Hs  transportation  rate  pursuant  to  aection  2e4.123<B)(2)  of  iha  Commlaaion's  ReguMona  (18  CFR 
the  Commission  does  not  tsto  action  t>y  the  date  Indicalad. 
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[Pro|Mt  No&  M9»-001.  M  aL] 

AiMrican  Hydro  Powsr  Co^  vt  aM 
Surrandor  of  PreOmhtaiy  ParmHs  and 
Exainptiofw 

June  21. 198& 

Take  notice  that  the  following 
preliminaiy  pennits/exemptions  have 
been  surrendered  effective  as  described 
in  Standard  Paragraph  I  at  the  end  of 
this  notice. 

1.  Amatkan  Hydro  Power  Co. 

(Proiact  Na  gegs-om] 

Take  notice  that  American  Hydro 
Power  Co..  permittee  for  the  Little  Pine 
Dam  Project  No.  9685  located  on  the 
Little  Pine  Creek  in  Lycoming  and 
Clinton  Counties,  Pennsylvania  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  May  21, 1986,  and  would  have 
expired  on  April  30. 1989.  The  permittee 
states  that  analysis  of  the  Little  Pine 
Dam  Project  did  not  indicate  feasibility 
for  development. 

The  permittee  filed  the  request  on 
Junee,198& 

2.  American  Hydro  Power  Co. 

[Project  No.  9635-002] 

Take  notice  that  American  Hydro 
Power  Co.,  permittee  for  the 
Cowanesque  Dam  Project  No.  9835 
located  on  the  Cowanesque  River  in 
Tioga  County.  Pennsylvania  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  May  21. 1986,  and  would  have 
expired  on  April  3a  1969.  The  permittee 
states  that  analysis  of  the  Cowanesque 
Dam  Project  did  not  indicate  feasibility 
for  development 

The  permittee  filed  the  request  on 
funis  10.1968. 


3.  American  Hydro  Power  Co. 

(Project  No.  9764-001] 

Take  notice  that  American  Hydro 
Power  Co.,  permittee  for  the  George  E 
Stevenson  Dam  Project  No.  9764  located 
on  the  First  Fork  Sinnemahoning  Creek 
in  Cameron  County,  Pennsylvania  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  May  21, 1966,  and  would  have 
expired  on  April  30, 1986.  The  permittee 
states  that  analysis  of  the  George  B. 
Stevenson  Dam  Project  did  not  indicate 
feasibility  for  development 

The  permittee  filed  the  request  on 
June  6, 1988. 

Standaid  Paragraph 

L  The  preliminary  permit/exemption 
shall  remain  in  effect  throu^  the 
thirtieth  day  after  issuance  of  this  notice 
unless  that  day  is  a  Saturday,  Simday  or 
holiday  as  described  in  18  CFR  385.2007 
in  which  case  the  permit  shall  remain  in 
effect  through  the  first  business  day 
following  that  day.  New  applicatitms 
involving  this  project  site,  to  the  extent 
provided  for  under  18  CFR  Part  4,  may 
be  filed  on  the  next  business  day. 
LoisD.CaaliaIl. 
Acting  Secretary. 
(FR  Doa  88-14412  Piled  6-24-88;  8:45  am] 
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[Doohat  Noa.  RP88-93-002  and  RP8»-40- 
003] 

Quastar  Pipalina  Co;  Compllanco 
FIHng 

]une  22. 1968. 

Take  notice  that  on  June  16, 1988, 
Questar  Pipeline  Company  submitted  a 
compliance  filing  in  response  to  the 
Conunission's  order  issued  April  28, 
1968.  in  consolidated  Docket  Nos.  RP88- 
93-000  and  RP88-40-OQO  (the  April  28 
order).  43  FERC  {  61.127.  In  its  filing 
Questar  Pipeline  submitted  the 
followii^  tariff  aheeta: 

First  Revised  Volume  No.  1 
Stibititilte  Thirteaath  Revised  Sheet 


No.  12 

Substitute  Original  Sheet  No.  12-A 

Substitute  Second  Revised  Sheet  No. 
15 

Substitute  Second  Revised  Sheet  No. 
15-A 

Substitute  First  Revised  Sheet  No.  16 

Substitute  First  Revised  Sheet  No.  17 

Original  Sheet  No.  18 

Substitute  Original  Sheet  No.  39-A 

First  Revised  Sheet  No.  71 

Original  ^eet  No.  80 

Original  Sheet  No.  81 
Original  Volume  No.  1-A 

Substitute  Fifth  Revised  Sheet  No.  5 
Original  Volume  Na  3 

Substitute  Eiglith  Revised  Sieet  NO.  8 

Substitute  Original  Sheet  No.  3-A 

Substitute  Original  Sheet  No.  104 

Questar  states  that  on  March  31, 1988, 
it  filed  a  request  for  an  increase  in  its 
rates  for  jurisidictional  services 
pursuant  to  section  4(e)  of  the  Natural 
Gas  Act  The  Commission's  April  28 
order  rejected  certain  tariff  sheets  and 
accepted  others  subject  to  specified 
conditions.  Questar  Pipeline  asserts  that 
its  filing  complies  witii  Ae 
Commiasion's  ^ril  28  order  by 
providing  schedules,  statements, 
workpapers  and  tariff  sheets  dealing 
with  the  following  issues: 

1.  Standby  Chaige.  Questar  Pipeline 
states  that  its  filing  modifies  the 
provisions  of  pales  Rata  Schedule  CD-I 
to  clarify  the  optional  character  of 
standby  sales  service  for  its  sales 
customer,  Mountain  Fuel  Supply 
Company. 

2.  Test-period  transportation  volumes. 
Questar  Opaline  asserts  that,  pursuant 
to  the  April  28  order,  it  has  modified  its 
filing  to  reflect  transportatitm  volumes 
for  ue  test  period  mding  September  30, 
1988,  at  the  maximum  rate  applicable  to 
such  volumes.  According  to  the 
Company,  it  has  also  made  volume 
adjustments  to  reflect  its  transportation 
customers'  D-2  entitlement  nominations 
and  it^  compliance  with  the 
Conunission's  standby  charge 
requirements. 
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customeijif  recendy  solicited  annual  D-2 
nominati^.  The  Company  further 
states  that  it  has  modified  its  au^orized 
overrun  t^'^portation  charge  to  reflect 
a  100%  lojad-factor  rate  to  comport  with 
the  Comimssion's  April  28  cuxler.  It 
proposes  iljo  allow  its  firm  transportation 
customerjB  to  modify  their  D-2 
nominations  if  the  new  rate  would  affect 
their  original  decision,  provided  it  is 
permitted  to  correspondingly  modify  its 
rates  to  become  effective  October  1, 
1988. 

4.  Cost>snd-revenue  reports.  Questar 
Pipeline's  filing  includes  schedules, 
statemenjt^  and  workpapers  that  it 
asserts  art  in  compliance  with  the 
Commission's  requirement  for  certain 
co8t-and-revenue  report  information 
related  to  its  Gathering  Division  and 
Clay  Basja  Storage  Division. 

Any  paoson  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  Or  a  protest  with  the  Federal 
Energy  R^^atory  Commission,  825 
North  Cabitol  Street  NE..  Washington, 
DC  2042lii  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  atid  procedures  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  ]une  29, 
1986.  Protssts  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  servej  (o  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  4  parfy  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  publi(i  {inspection. 

Lcrisaci^ieU. 

Acting  Seaiptary. 

(FR  Doc.  bB|-14414  Piled  6-24-88;  8:45  am] 

BiLUNO  COM  (rir-ei-M 

T^ ^ — 

(Docket  IM.  RPM-192-000] 

Texas  Ea^tam  Transmission  Corp^ 
Propossd  Changss  In  FERC  Gas  Tariff 

June  22, 16 

Take  nbtice  that.  Texas  Eastern 
Transmi^ion  Corporation  (Texas 
Eastern)  ofei  June  15, 1988  tendered  for 
filing  as  j^art  of  its  FERC  Gas  Tariff. 
Fifth  Rev  i|ed  Volume  No.  1,  six  copies 
of  the  fol  awing  tariff  sheets: 


Second  Revised  Sheet  No.  56 
Secood  Ravised  Sheet  No.  87' 
Second  Revised  Sheet  No.  88 
Second  Revised  Sheet  No.  50 
Second  Revised  Sheet  Nos.  60-09 
Original  Sheet  No.  483A 
Original  Sheet  No.  483B 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  establi^  the 
procedtires  pursuant  to  which  Texas 
Eastern  will  recover  the  take-or-pay 
charges  to  be  billed  by  Southern  Natural 
Gas  Company  (Southern)  and  paid  by 
Texas  Eastern  as  proposed  by  Southern 
in  a  filing  made  on  May  13, 1988  in 
Docket  No.  RP88-06.  On  May  13, 1988. 
Southern  filed  tariff  sheets  in  Docket  No. 
_RP8fr-06  which  mclude  die  removal  of    . 
the  buy-out  and  buy-down  costs  bom 
Southern's  sales  rates  in  Docket  No. 
RP8&-63  and  the  credit  of  all  buy-out 
and  buy-down  costs  paid  during  the 
period  from  October  1, 1986  through 
March  31, 1988.  Buy-out  and  buy-down 
costs  of  $119.5  million  have  been  the 
subject  of  litigation  in  Southern's  Docket 
No.  RP86-63.  The  tariff  sheets  filed  in 
Docket  No.  RP88-96  reflect  a  proposal  to 
recover  35%  of  Southern's  buy-out  and 
buy-down  costs  through  a  fixed  charge 
based  exclusively  on  cumulative 
piu-chase  deficiencies  in  firm  purchases 
during  the  period  from  1982  through  1986 
as  compared  to  firm  purchases  in  1981. 
Southern  proposes  to  recover  finm 
Texas  Easem  total  buy-out  costs  of 
$940,968  plus  interest  of  $44,190,  for  a 
total  Uability  of  $985,15a  The  fixed 
monthly  charge  to  be  paid  by  Texas 
Eastern  to  Southern  is  $82,097. 

Texas  Eastern  states  that  the  tariff 
sheets  listed  above  are  being  filed  soley 
to  establish  the  procedures  for 
recovering  the  take-or-pay  charges  to  be 
billed  by  Southern  and  paid  by  Texas 
Eastern.  Sheet  Nos.  56,  57, 58,  and  59  set 
forth  the  principal  amount  plus  the 
allocation  factor  for  carrying  costs  that 
each  Texas  Eastern  customer  will  be 
required  to  pay  in  order  to  recover 
Southern's  take-or-pay  charges  billed  to 
Texas  Eastern.  Workpapers  setting  forth 
Texas  Eastern's  determination  of  die 
allocation  factor  for  the  principal 
amount  (which  include  a  predermined 
carrying  charge)  and  a  breakdown  of  the 
total  and  monthly  principal  amounts 
(which  includes  a  predetermined 
carrying  charge)  each  Texas  Eastern 
customer  will  be  required  to  pay  are  set 
forth  under  Attachment  A  of  the  filing.* 


'  Texas  Eastern  is  also  filing  attemate  tariff 
sheets  which  reflect  the  elimination  of  all 
intemiptible  sales  volumes  in  the  determinatkm  of 
the  base  and  deficiency  period  volumes  for  all 
customers.  Workpapers  for  the  alternate  tariff  ■ 
sheets  are  set  forth  under  Attachment  B  of  the  filing. 


Texas  Eastern  states  that  die  tariff 
sheets'  are  proposed  to  become  effective 
as  of  Jane  1,1988. 

Texas  Eastern  states  diat  if  at  any 
time  Southern  is  permitted  by 
Commission  order  to  change  its  take-or- 
pay  procedures  and/or  the  amounts  to 
be  recovered  pursuant  thereto,  Texas 
Eastern  will  likewise  change  its  take-or- 
pay  procedure  and/or  the  amounts  to  be 
recovered  pursuant  thereto.  In  addition, 
Texas  Eastern  expressly  agrees  to 
refund  to  its  customers  all  refunds 
received  bom  Southern  in  Decket  No. 
RF88-e6. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
IK!  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  29, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  parfy 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell, 
Acting  Secretary. 
(FR  Doc.  88-14413  Filed  6-24-88;  8:45  am] 

SIUJNG  CODE  (717-01-11 


[Docket  No.  RP86-32-0101 

WHIiams  Natural  Gas  Co.;  Compllancs 
FHIng 

June  21, 1968. 

Take  notice  that  on  June  15, 1988, 
Williams  Natural  Gas  Company  (WNG) 
filed  in  these  dockets  revised  tariff 
sheets  in  compliance  with  Ordering 
Paragraph  (C)  of  the  Commission's 
Order  on  Compliance  Filing  and 
Settlement  issued  on  May  5, 1988.  The 
May  5  order  required  WNG  to  modify 
certain  provisions  of  the  tariff  sheets 
contained  in  Appendix  C  to  the  Revised 
Stipulation  and  Agreement  submitted  on 
January  4, 1988  (as  supplemented 
January  28, 1988).  The  compliance  filing 
contains,  as  part  of  WNG's  FERC  Gas 
Tariff,  Original  Volume  No.  1  submitted 
in  Appendix  C,  the  following  tariff 
sheets: 
Revised  Original  Sheet  Nos.  142L  and 

14iW 


U 


«<#iteriYol  a.  lioL  123  jf  Marfan.  »iae.3y. 


HIIU  67H  --..•<-;•». 

Revised  fiacood  Revised  Sheet  Ros.  13. 

Za  29,  at  33,  SB.  aa^n^Z  74. 75.«l. 

«Z«Ml9S 
Sufat>im>iRevi*e«ISec«Midltewsed 

Revised  llHrd  Jtevised  Sheet  Nos.  2  and 

Revised  fourth  ReviMd  Sheet  No.  7 
Subsfitute  JlewMd  fiiilfa  {(enwdSlmet 
Nafl   r       . 

WNG  has  requested  waivers  of  ^e 
tariff  "flliog  pro  viflion  of  its  Revised 
Sfipijflafion  and  Agreement,  thejiotice 
requirements  tif  aectioa  4  of  (he  Natural 
Gas  Act  and  flie-CammiMion's 
rf^ations  as  Aecessary  lojnake  all 
revisions  to  its  PERC  Gas  Tar^ 
Original  VdunefOo.  1  effective 
-simuhaaeoiuly,  innlnHing  thoae 
cantained  ia  Appendix.  ^C^  Ae  Be  vised 
Stipuletioo  aad  Ayaamieril.  ^iB  jaodified 
by  the  tasiff  sheets  aubflsitted  iaibe 
instant  coayliaaceAfaig.  as  «MeU«8  aM 
currently  effective -tariff  pHwisions  fiot 
afiectedby  the  fUii^  ia  €iis  docket 
WNGjKqposes  an  effective  date  telte 
the  Jater-^  jt%  1.  lOagar  ^tdate  on 
which  WNG  aoneids  !lhe  qien  aocea* 
Uaaket  ImaepertatioB  oagtificrtte  ia 
WNCsaodket  Jfo.  CP86-«». 

«V»iCata»ae  ftat  it  wiU.  ovithta  fifteen 
(15)  days  from  the  effective  d«te  of  the 
simultaneous  tariff  revisions,  kH^«11 
tariff  sheets  in  its  Original  Volume  Ne.  1 
reflecting  the  actual  efiective  date. 

WNG  states  that  oopies  of  Ihe  filing 
have  been  mailed  to  all  customers  and 
affected  state  regulatory  commissions. 

Any  person  tfesiringtoiielieard  orto 
jvotest  said  niiagabould  file  a  jnotion  40 
intervene  or  protest  with  the  Fedacal 
-Energy  Regulatory  Commission.  825 
North  Capitol  Street  NW.,  Washbigten, 
DC  2(M28.in  accordanoe  with  fiS  385.211 
and9H&.214  tS  the  Gommissian'a  Rules 
of  Pcacfioe  and  Procedure  18  CFR 
385.211,  385^4).  Allauch  motions  or 
protests  should  be  filed  .oa  or  before 
June  21. 198&  AotesU  wUl  be 
considered  h^f  the  Commission  in 
determiniag  tkt  approjKiate  action  to  be 
taima  but  will  not  serve  to  make 
protesitants  jtarties  to  the  proceeding. 
Aqy  jierson  wishing  to  heoome  a  party 
must  files  aaaticHi  to  intervene.  Copies 
-of  Ans  £lByaEe<(m'flle  wMi  >flie 
CommissioB-and  an  avaiicdJleiarjpubUc 
iniipeo&m. 
LoisD.1 


Offlcc  ofHaKli^jMMl 


OtaiaaidBt  S^GoUatam.  i/ak/M.  £Ri<- 

mao 


Acting  Secretary. 
MUMO  cope  t717-ei-ll 


IMS 

During  the  wecSci^  Aprfl  TS  flmmgh 
April  29. 1988,  fin  4ecisians  and  orden 
■HBHBsiBell  Mow  ware -is— ed  vuMi 
respect  toiaipadli— djapjtea^ejalsr 
empeonMt  otfaar  mM  Mai  «^tli  the 
OfBoairf  filial  imi  aart Affeolaof  <>e 
OepaoiteiBiit^faBetg^  The  foUowing 
aoMBaqr  «llia<oaataiBS  a  li>t<df 
tiflmiiif«™»«  <**>■*  M""***'"™^— <**""<*"» 
Of rme  rfgf  iiign  and  Aqvpails. 

Aflpealt 

Ahnf.  ¥»mtn.'*^m.  KFA-a79 

-Alaa  ).  WhHe  HM  ««  Appeal  from  a 
doteraiinaaion  by  the  PgeOter  -of 
PecBOBRdl  «f  fte  DOE,  TCgorAig  a 
reqaedtjobiiiiWed  wider  Ate  freedom  «f 
InfieraMMB  Act  KHdte  eei#rt  eH 
4iuuMiaii<lsai.ispaw#iii  Ma^i  aeries  -of 
quueliMiM  tallied  JwlaaMiiai  lefaest 
^heOiieotorideHWifiBd  and  reteaBed 
oiily'eae4eoianeBt  as  'being Tespomive 
to  ^  ve^aeM.  Witte  argaed  4iat 
additions!  lesponeive  documents  must 
exist  and  Ihaft  the  document  provided 

was  net  wim| liiiii.  Wdte  ahno 

■nqaeated  ^tticA  !^  SCHE  feepond  1o  a 
«aniber  of  qaestieRs.  llie  130E  found 
4h8t  the  wieaeod  'deoement  ivas 
responsive  andwlcd^st  the  FOIA 
reqairesiBB  agency  to  release 
dacainertto.  %at  net  to  respcmd  te 
que8ti<HH.  The  90E,  iiowever,  did  find 
thdt  an  adequate  search  Sor-ie^Mmsrre 
documeBt8%«dnot1)een'medte,  and 
remuidafl  the  mi^Aer-ior  a  new  seanh. 
AcsqrdiD^,  Ijkt  A[^al  was  granted  toi . 
part. 

Ccfl^omia  "EnergyVommission.  ^2S/88. 
KFA-0178 
The-Califomia  Enecgy  Commission 
j(CEC)  £led  an  .^yieal  bom  a 
detwmina&ui  issued  to  it  by  the 
Freedom  xJ  Information  Official  of  the 
Bonneville  Power  Administration.  T^ 
OKcial  w}Mield«artBiin  .docuBBi^ 
under  SxeB^tUaa  Sofffbe  H3IA«B  Ike 

internal,  agency  mahmnh  whose  release 
would  harm  flie  deliberative  process. 
The  CEC  coataubi  Jbat  the  ExoiptitMi 
5  deliberative  pnocess  privitege  bad 
been  waived  by  the  xelease  of  the 
documents  toperaons  oatside  the  DOC 
iB>aantfdeiing  ^e  Appeal  the  DOE 
found  that  documents  were  properly 
withheld  pursuant  to  Exemption  5  ctf.Ihe 
FOIA,  and  tiliat  Exemption  5  had  noit 
tbaea  wawedihy«ilftwsp  of  ihe 
dooaBNals  te  naa^govennneiTtal  lUrd 
paraes.^nwTCTOre,  •nie  Appeal  was 
denied.  .     '     ~ 


itioB%  Ihe 


peiWsSng'to 
^Mkm  OHA.  The 
wlMaild  fcw  of  the 


respooaiae  floaaoMtrpuFMant  le 
Sxaa^MioaSteteVOfeA.  bi-oensideripg 
:tke  AppaA  iiw  BOBfoaad^lnt  «ie  lour 
<wMBHiUI«doouinaaflsfMpeiiy^ll  ^vitliin 
the  BDopa  rfBweirtieB  5.  Tlie^OOE 
asfartaB  we  nnrs  uuirteaMouvist  oie 
DOE  bad -waived  ftsaramptieR  6 
lH!ivflege%yadbHoillingdooaineRtson  ' 
nllagBdl]r  onAar  art^fectB  in  an  ongoii^ 
ooatpreaeeffii^  Snd^  tiiet  aubject 
matter  waiver  Is  -not  apifioaMe  to  FOIA 
determinations.  Nonetiieless,  the  DOC 
fciHifl4nat  vne-flOBUiueilt  and  a^  portion 
of  andliei  ^hoaWteTeleased  to  the  finn 
in  the  public  faitwert.  Atxoidiinjly,  the 
AppecA  was  granted  "tai  part 


Hotnton  Oil  "tmdSefining,  Inc.;  Joseph 
A.  Impamto.  t/29/88.  tmO-024B 

iiaiutoD  Oil  And  Aefiniqg.  Jna  jHO) 
ofaiiactad4e  a  hepoaadfieawdial  Order 
(PBQ)  th^4he  BoeaaaHcAqgidatofy 
ArtaiinistiiHttonfBBAi  iasHad  toithc  firm 
en  Mny  24. 1984.  In  tiw  ««0  fte  JBIA 
alleged  Ikat  as  a  laeaH  af  "layeriiig" 
wiotatieBB  af  19GER  £12^88  ^wing  the 
perifld^me  18»  AMMBh  Aogust  ifiaa 
HOiiad  xeoeivBd  sxoesnve  profits  of 
more  iian  SMttjaOftflflB.  f  aac^rii  A. 
Impara  to  Jlmperato),  preaident  and 
awnefDf  HGA.  Jtad  been  joined  as  a 
ra0^eoipieBt4kiiteg  -the  course  of  the 
psooeediog.  The  SOE  rejected  HO*s  end 
hqpafato'a  ecgoments  tlMt  Ike  pricmg 
regBlations  were  invalid,  and  the  ck^ 
4faat  thefif  peifunued  flie  traditional 
and  historical  funotioBS  efasnale  oil 
reseller  in  the  subject  traasaotrans.  The 
DOE  also  found  Imparato^ecsflsia^ 
liable  for  the  Imwringovenchargeii, 
because  he  conducted.  tumtroHed  and 
directed  the  business  and  benefitted 
financially  from  the  layered 
transactions.  The  DOE  coamioded  tiiat 
the  PRO  should  be  issued  as  a  final 
Remedial  Order  and  directed  HO  and 
Imperato  to  remit  $574IS9,7f2.44,  the 
amount  of  the  firm's  gross  profits-during 
the  audit  period,  plus  applicable 
interest. 

Request  lor  ExaaptiiBB 

Arnoim  TraHs.  Iae„  tfST/ne.  K^-OI^ 

TVrizona  Ttaik.  inc.  filed  anr 
Application  for  Exception  oh  January  27. 
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1968.  The  fiMi  soaght  relief  from  die 
reporting  rejiiirements  of  10  CFR 
205.5S(b)(2)J  in  considering  the  request, 
the  D(»  foilid  that  the  flmtlid  not 
suffer  a  hard^p,  inequity  or.  unfair 
distributi(miof  burdens  as  a  result  kA  the 
reporting  requirements  warranting 
exception  re^f.  Accordingly,  exception 
relief  was  d^iied 

Motion  for  K^ooBsidentioa 

Indiana,  4/!ii/88,  KER-0039 

The  DOE  ilaued  a  Decision  and  Order 
considering  a  Motion  for 
Reconsideranon  submitted  by  the  State 
of  Indiana.  Tbe  State  sought  to  use 
Striiq>er  W4l)  monies  for  uree  projects: 
The  Andersbta  municipal  electric  utility 
sub-station  Klocation  project;  the  diaie 
oil-modifieq  asphaltic  paving  materials 
project;  andl  me  Indiana  Geological 
Survey  imaM-analyxing  petroscopic 
microscopenroject  The  OHA  and 
DOE'S  Assinant  Secretary  for 
Conservation  and  Renewable  Energy 
previously  had  held  that  these  projects 
were  incomihtent  witii  the  terms  t>f  die 
Stripper  Wdl  Settlement  Apeement  In 
reviewing  Indiana's  Motion  for 
Reconsideration,  the  OHA  detemdned 
that  in  additibn  to  proviiUng  incidental 
eneigy  savi^  to  injured  consumers,  the 
sub-station  ^location  project  would 
reduce  the  ^^  of  the  rate  increase  that 
would  resul|  from  relocation  of  the  sub- 
station. In  iMking  this  determination, 
the  DOE  nojed  tiiat  the  sub-station's 
vulnerability  to  damage  by  flood 
necessitated^ts  relocation  and  that  a 
substantial  portion  of  tbe  costs  of  die 
relocation  pioject  would  be  passed 
through  to  utility  ratepayers  imless 
Stripper  Wdl)  funds  were  used  to  help 
pay  for  die  btoject  AooonUngly,  die 
DOE  found  that  die  sub-station 
relocation  project  was  both  energy- 
related  andnsstitutionaiy.  In  addition, 
the  DOE  approved  the  use  of  Stripper 
WeU  funds  j^r  the  asphaltic  paving 
materials  pMject  Approval  of  this 
project  was  based  on  the  substantial 
support  dienroject  had  received  from 
the  DOE'S  Fnssil  Energy  OfBce  and  upon 
Indiana's  smwing  that  the  project 
would  yiehll^ngiUe  energy-related 
benefits  that  |would  inure  to  injured 
consumers. 

oTSpei^RdhaMl 

Alemany  Chevron  Service  Center,  Lee 
Garreitpievron,  4/36/88,  KEF- 


0023, 
-The  DOE 
implemeni 
of  82.700 
Ordw 


"-0040 

ued  a  Decision  and  Order 
a  l>laii  fdr  die  distributiM 
iVed  fMnrsiiant  to  a  Consettt 

tiHttbyMuaahy  CSievron 


Service  Ceelt^  (Almnaiqr)  and  die  DOE 


on  January  11, 1985.  andtB.200  obtained 
Ihrou^  a  Setdement  Agraem«it 
between  Lee  Garrett  CSievron  (Garrett) 
and  die  DOE  on  October  1, 1985.  The 
DOE  determined  that  these  funds  should 
be  distributed  to  customers  that 
purchased  motor  gasoline  bom  Alemany 
during  the  period  August  1, 1979  through 
January  30, 1980,  and  from  Garrett 
during  the  period  August  2, 1979  threu^ 
August  28, 198a  The  specific 
information  to  be  included  in 
Applications  for  Refrmd  is  set  forth  in 
the  Decision. 

Refund  Applications 

Amjnoil  U.SA.,  Inc/GBK  Gas 

Corporation.  4/29/88,  RF139-11 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  G&K  Gas  Corporation  (GftK)  in 
the  Aininoil  U.SA.,  Inc.  special  refund 
proceeding.  G&K  submitted  iirformation 
which  allowed  tbe  DOE  to  reconstruct 
its  cost  banks  which  showed  that  the 
firm  had  not  absorbed  any  increased 
product  cost.  This  indicated  that  G&K 
wasnot  injured  by  any  of  Aminoil's 
alleged  overcharges.  The  DOE 
concluded  that  the  firm's  application 
should  be  denied. 

Buck  Creek  Forma.  4/29/88,  RF272-50S3 
The  IXX  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
Overcharge  funds  to  Buck  Creek  Faiins 
based  on  the  firm's  purdmses  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  The  firm  used  tb^  products  for 
irrigation  of  its  farm  lands  during  the 
crude  oil  setdement  period.  Buck 
Creek's  method  of  estimating  its 
purchases  we  found  to  be  acceptable  for 
the  purposes  of  the  crude  oil  refund 
proceeding.  Buck  Creek  was  found  td  be 
an  end-user  of  the  petroleum  products  it 
claimed,  and  therefore  was  found 
injured  based  upon  the  end-user 
presumption  of  injury.  The  total  refund 
granted  in  this  Decision  is  $31XW. 

Clark  Propane  Service,  Inc.  et  al., 
4/29/88,  RF272-1136.  et  al. 
The  DOE  issued  a  Decision  and 
Order,  denying  eight  Applications  for 
Refund  filed  in  connection  with  the 
Subpart  V  crude  oil  refund  proceedings. 
Each  applicant  was  either  a  gasoline  or 
propane  retailer  during  the  period 
August  19. 1973  through  January  27, 
1981.  Because  none  of  the  applicants 
demonstrated  that  they  were  injured  due 
to  the  crude  oU  overcharges,  they  were 
all  ineligible  for  a  crude  oil  refund. 

Dale  Bone  Farms,  et  al^  4/25/88, 
.-RF272-3444.etaI.  -  -•*■■'  •  '•'- 
11le  D<%  issuejd  a  Dedsion  add  Order 

granting  refunds  from  crude  oU    "^ 


overcharge  funds  to  21  applicants  based 
on  thefr  respective  purdiases  of  refined 
petroleum  products  during  die  period 
August  19, 1973  throu^  Janaury  27, 
1961.  Each  applicant  used  the  products 
for  various  agricultural  activities,  and 
each  determined  its  claim  eiAer  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  farmed.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  presumed  injured  by  the 
DOE.  The  sum  of  the  refunds  granted  in 
diis  Decision  is  tadiJOO.  All  of  die 
claimants  wiU  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overcharge  funds  become  available. 

Darren  Biggins,  et  al,  4/25/88, 
BF272-1335.  et  al 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  38  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  throu^  January  27. 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities,  and 
each  determined  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  farmed.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  end 
was  therefore  presumed  injured  by  the 
DOE.  The  sum  of  the  refunds  granted  in 
diis  Decision  is  $1,214.  All  of  die 
daimants  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overcharge  funds  become  available. 

Daryl  Fixsel  et  al,  4/28/88,  BF272-42d0. 
etal 

The  DOE  issued  a  Dedsion  and  Order 
9«nting  refunds  from  crude  oil 
overcharge  funds  to  11  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  a^icultural  activities  or  in 
operating  small  businesses.  Each 
applicant  calculated  its  volume  daim 
eidier  by  consulting  actual  purdiase 
records  or  by  estidlating  its  consumption 
based  on  the  acres  it  farmed.  Each 
applicant  was  an  end-user  of  the 
products  it  claimed  and  therefore  vas 
found  injured  based  upon  tbe  end-user 
.  prestunption  of  injury.  Tbe  sum  of  the 
refunds  panted  in  this  Decision  is  $102. 

Dennis  Hullinger  et  al,  4/26/88 
BF272-443i.  et  al 

The  DOE  issued  a  Dedsion  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  48  applicants  based 
on  their  respective  purchases'  of  refined 
petroleum  products  durini^  the  period 
August  19, 1973  tfaintMigh  Jaiuiiary  27, 


JfadMBl  B^ihlw  /  Jtol  ja..N>.  lay  MKmd^i^mt'»,^amfM0kB9 


1981.  Each  applicant.uaad  the  products 
for  various  agrknilturd-atifiVffiu.  and 
each  determined  its  da'im  etther'by 
conauhtng  aCtuail  purchase  recotds  or  by 
estimating  itseonsunyftionliased  od  ihe 
acres  ttbrmed.  Eadh  applicant  was  an 
end-user  of  the  products  ft  claimed  and 
therefore  was  found  iqjured  under  the 
end-userpEesimiption  of'irijury.  Thasum 
of  the  refunds  granted  in  this  lleCisionls 
$12.1)64. 

DorcheaterCaa  Cotpopotiany  iJ^ 
VaatiamiotkMmisatar^ 
Traa^artei^fdJguidBatmlaam 
Qas.  4/26/88.  FR2S»-iSl 
ThePCg  issnad  aaHdiaieB  anKQider 
grantii  am  AppKatttDBJor  Dstfindi  fitid 
by  LG.  Vanderwaric1iifariu<tBrJk 
Transporter -iff  fiqindlRflnileum  C«»  tp 
the  Dorchester  Gas  GarponQanT^iund 
liiissiflimt  JtandawMiiHriiB—wnBteated 
that  it  piwelnaad  stt  JaaatAiMMM 
ggftistrffroiiie  iiraufly  fcit 
ABidbBritar>Amqg  flie  oanent  odar 


^oadbtMer'dB  CarpoaiUonflHeAins 

^e0QE  osMed  afiaduoa  aad  Order 
J™"*TB^^^Vl|ffirnfi— Tm"Biirwrflffnni 
"by 'FerlmBlMtaAeuin.  Jn&,  m  Ae 
OoEpkatterdaClavDEritanjEefuofl 
<procBafi«.7leidns  flmiwateflelAat  jt 
purcbasflfl  SBISSB  jaiDons  -^  pcopne 
indiiaiS^y  from  'BatdheAer'ttiitn]^ 
IBilQps  PBtidlaaiB  Cob^mb^  riuiinthi 
consent  order  period.  "Hie  DOEted 
^d^Bimined  ias-phar^JJieciaiBaTflnit 
RiflKps,  a;diitot  puEcbaaer'drStaHiietffer 

jiE^puie,  passad  thmiijfa  mijw I  g^ 

Oaa&estarls-an^ged  suagnhaiytt. 
ThiMiiTijie.  ttie  OCX  cakadatsdiReduiu 
allocii>lejdiaK  iiy  nurft^iiyiRg  flw 
^pBffift's  9HiHanage.bjrthe:per>gaDon 
refund  Amount  and  bgr  I^iUyw' 
PassthsDugh  percentage,  fiacause  'the 
aRplicuit4iniitBd  its  dahn  to  SMOO,  it 
was  not  xsQuired  to  'demonstrate  injury. 
Afrortiingly.  a  small*claims  re&uid  «f 
$5,000  Jn  principal  and,$l«831  in  interest 
wds  approved  for  Perkins. 

ESwa  -L  McGee,  et  -dL,  ^/2ff/68, 

Cfae  ^DOe  issued  a  SlBBimonvadOrdar 
gnnffingTefonds  to  SBtftnaiaiAs  Ihbl 
filed  h  HpMcairtions  itsr Jflfimd  nnder 
OHA's  Subpart  VtoadeCl^BBrcharge 
refund  proceeding.  Each^ppUsaat 
provided  evidence  xif  the  vohime  xl 
defined  jietraleum  pEoduCtBithat  it 
purchased  dutiBg.fl)epenod  AuguatlD, 
1973  through  )ami^y.Z7,19Bl.j^  an 
agricultural  end'useriif  patrolaum 


j>ioduitfi,<«ash  rininMwt  wuj|nea«unad 
toTiave  hwn  iiywadas  j  ia«ilt4if  4fae 
Mude.ofl  ovrchiirges.  The<um»al^ 
re&uid  gMBtad  mBs.$L123. 

VetfyOtl^ompany/'Hany^  Stfpper 
Seirioe,  at  a?.,  -tj^/es.  R/^MMJUW?, 

The  DOBissuad  a  Decision  iuid  Order 
4:oncemiqgl2  Api^Iications  for  Jte&md 
'filed'by  resdDer  or  relailer  df jproducts 
covered  by  «'Conaent  Oder  ftat  Ibe 
DO&enteredlitto  with  Getty  Oil 
Company.  "Each  applicant  «iiKmittp<l 
information  indicating  the  volume  of 
Getty  refmed  petrdle«raipradHets,«flitft 
were  indiEsotly  jnadiaaed  Immtia^f 
johliMi/ldmiUmliaBSiiii^iJie— ent 
ryBriod.ikllHiairitanaaa.Ae 

fadoMT-Oie  8mD  d^^*MdMM«r 

B,:aie 
Uo 
_     red 
inJ 
$2ttaBMjirinc|ped  aaAtBSUSaJm 


CettyOUCmni 
Coaipanf, 


RefundflM  hgrTanttennrsetailen  vf 

(CaBaBit<3MlBrafaBt1he£0£iBiteMd 
into  adft  Gril^rCMCtamMay.anfctff 

Hie  afipUBBBlS  ■■ftiiH WtM^  ^atSammtHimt 

indiniting  thf  m^iHiafits Getl|r 
pww.hnaw.  jBaafc  aypteaat  dedted  te 
hmititssfaim«aABkaiis.artfae)levsl- 
nf  rlintrihirtiii  |wwii[iriim  iif  iiijuij 
i«HBiWeiBra 


refund iirionr  dwxnaactBuim~af  )fae 
«IU)0»  Ararinld.  ate  aumof  Ike 
ae&nds  vppBBKsd  3n  Ifais  DecMoB  is 
$25,153,  ffi!pEBenttngSt£3704n  .primal 
and  $12,788  in  juxxued  tnteiML 

Getty  OS  t:oa\pany /Starling  Oil » Cos 
Company,  4/TB/BB,  'RF26S^37 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Ajylication  for  Rctfund 
filed  by^  Fes^Berof  propane'ttoftivas 
covered  by  «  Onsent  Order  flmt  •fln 
DOEwitered  into  wlfh  Getty  Ofl 
Cempany.lEbe  applicanit  sdbndtted 
Ms>nnd8ea%idicafiiig<(be  purtSiases  of 
5,496J04-gdlow6afC<ttyyopaiiB.  Hie 
appUoaitt  deotcd  InfciMHB  obim  rm  fte 

•pmsuaifWoB  <ff1»|niy  aathoddiqgy  laA 
waa¥Ilg^efDr«adiBnl%elofw  fiie 
maximm  ^n  inevoQiMB  'Qiiniiwn.  The 
sum  ofAa  wftinri  rnumwadas-Ais     ■ 
DedsioB  is  $10.Mi.ii|iiiMiitlin«k03a 
Jttprinr4ptU  .«wKB.20t  in  i 


CettfrQaCaMipmv/Vemtm.  bsummL 
4/ttfm.VmB-MBf.mt^L 


RefaadifiM  by  <andBan«MArflen  ^ 
jproduBli  co»igd%  a  CoMBUt  Orfcr 
that  te3X3B«iitaM«l4ril»  svtthCeVty  Oil 
4jaHpaiiy.ttBBD^ipplioaflt  •mnStted 
information  indicating  4heireliiiiie«f  its 
Getty  purchaaaa.  JB>fiuir-of:tiMse«hunB, 
the  applicants  elected  to  Hmit  their 
claims  on  the  basis  c^  <he1evel-«f- 
■JtrtiMwiBoM  pBBSMiq)ttep  rrf  tnjoiy 
mediodolo^  and  wefe«ligiUe<fer 


thre4nM.3i^fte  lawilnimUgee  xMirn. 
Ae  ^PfAaniB-fl9aiftB€to%Brft4heir 

WW0l''^v*^jBHn0aBOR  JVCWII^QOIl  Oi 

injiigf'Tui  pivpaneaBd  fairitBiie.  Die  wmi 
of  nfcnis  appiwed  iDtttto  Dedaion  is 


principal  anfl^^lM.'eeeMaaBaBd  iirterest 
/.  Wilaom  2kanartmfm.Mt7a~8i7e,  et 

■nndCMer 
mda  JnasmriB^H 
overtihaifB  inda.k>4f -iffipliDBiitB  faaaad 

OB 


The 


196LfiMihj 


proiaets  jjt.  riatmBJ  aal  I 
found  injiaMl  uMkrifae  aBdiaer 
preaanipleB  of  ia|aiy.  Ihe  aun  af  tiie 
refandstpantad  in  JUaOBciiBBis 
$1.ZB.  Afttrf  ArdaJmaaiB  viM<fae 
eligiUelBT  adriHiwnlirwfiinris  «s 
aditliandGade^  snwrhiirgn  fands 
became  <Bvafiabh. 

K.H.  Owens  9Son  tfttil.,  8/39/88, 
TfRT2~89K,  et  dl. 

The  DOB  Jasned  a  Decision  and  Order 
granting,  tehinds  io  48  ijlairaants  Aat 
filed  ]^ppUcafions!fbr  Re&ind  under 
OHAls  Subpart  y  cnule^oU  oveioharge 
refimd  piQoeediQgs.  Eaoh  Applicant 
BuhnlttedjBMidence  of  the  vduaue  of 
refined  pettolenmpfioducts  Hiat  it 
purohaaod  chuing  iha  period  Auguat  IS, 
1973  through  January  27^  IBBL  As  An 
agricultural  end-user  of  petroLaum 
products,  each  claimant  was  presumed 
to  haveiiMB  in|ucad  as  a-casakaf  Ae 
crude  oil  overcharges.  The  sumaf  4fae 
refunds  granted  was  $1,295. 

Leoomd  MWris.  jet-al^  -4/25/88. 
JIE272-189Z  etuL 
aha  BOT;  iaaaed-aliariBiiinaad  Older 


interest. 


'&••  -■*: 


/  Vol  Sa>  Nft  113  y  MwKtoy.  ftmZf,  1068  / 


raconiste 
of  pel 
the  period 
Iaiiaaiy27. 
relied  OA 
were  not 
A  total  of 
DedBibn 

LormtRuiKitmL  4/Xi/m  RF272-mn. 
elqL, 

The  DOfi  i  Mued  a  DecWoa  «Bd  Older 
grantim  Mtttode  from  end*  oil 
overchairge  i^ds  to  40  applicant*  baaed 
tm  their  resii^tive  punhaaea  of  wHaed 
petroleum  MARla  duriog  tfie  period 
August  1ft,  MTS  tfaroagh  famiaiyzr. 
1981.  Each  Mplicant  used  the  products 
for  various  upicullural  activitiea,  and 
each  detetmmed  its  claim  eitter  by 
consulting  fljdtual  puiduse  Mcoids  or  by 
estimatii^  in  oonsampdoB  based  on  the 
acres  it  fan^d.  Bach  appUcaat  was  an 
ead-Qssroff 
therefore 
DC^The 
tidsDecisi( 
claimants 
refunds  as 
overchsdcpe 

Marathim 
Marai 
RF2S0-i 

Thta 

Application 
Monroe 
Maratfion 
proceeding- 
period.  Ml 
gallons  of 
Marathon. 


Hm  DOB  isMMd  a  Dacisiao  aid  CMer 

loihwiHdliiiili 

of 


ItdaiMdciid 
presamea  miurad  uf  the 
off  me  refunds  granted  in' 
is$BBl.ADofthe 
be  eligibla  for  additional 
ditional  crude  oU 
become  availaUa. 

i/eam  Co./Monroe 
Oil  Company.  4/25/88, 


and  Order  ooneems  an 
Refand  filed  by  die 
thon  OQ  Campany  in  the 
Companyrefimd 
the  consent  order 
purchased  2aj77vU9 
products  from 
OB  the  residts  ef  a 
competitive  Hi}aiy  analysis,  flielXH 
granted  Moi  i^  a  refund  of  $7.8]«  in 
principal  an^  $1,121  in  accrued  interest 

MarxMion  P^frohum  Company/Superior 
Oil  Co.  pf  Muskegon  4/29/88, 
RF250-JX84.  RFX0-128S.  RF2S0- 
18S3      1 1 

iDOBj 


the 


granting 
filed  by 
Muskegon 
Company 
filed  the  Ai 
and  two 
DOB  del 
are 
volumes  sh( 
purpose  of 


a  Decision  and  Order 
Appiiealions  for  Refond 

Oil  Conqiany  of 
e  Marathon  Petroleum 
d  proceeding.  Superior 
tion*  on  bdiaff  of  itself 

coiporations.  Tlie 
tet  the  three  ealities 
that  their  porchase 
id  be  crasolidated  for  the 
_  oepenurs 
allocable  sh^.  Superior  demonstrated 
the  volume  i^i  the  coiporatians' 

but  elected  not  to 
Aoeordiogly.  a  small 
of  tBjBQO  iapdMiiwl  aisd 
twaaapprowadfor 


combined 
demonstrat 
claims  rei 
$762  in 
Superior, 


pciiad  AagMt  Mt  IVS  thrM«b  lannary 
2r.  ion.  Each  applicnl  aaod  the 
products  JBt  itorioaa  afficidltal 
activities  sad  ealoalatad  Its  vahme 
claim  flilfaar  by  coBSiitiag  aehial 
purchaae  BBOonk  or  by  estimating  its 
consunqition  based  OS  tte  acres  it 
farmed.  Each  applicant  was  an  enctaaer 
of  die  products  it  claimed  and  tfaertfore 
was  found  injured  l>ased  upon  the  aid- 
user  presumption  of  bi|oiy.  Tlie  sum  of 
the  refunds  granted  in  dds  Decision  is 


Mobil  on  Ceiporatkm/Gklu^SrCoiMa 
et  oL.  4/201/88.  RFa2SrBt2S^  eloL 
The  DOB  iSBoed  a  Dadiiaii  graatiag 
four  AppMeations  for  Refand  frooi  Ae 
MobU  Oil  GoqMratkM  eacraw  account 
filed  by  rataflen  and  resetters  of  Mobil 
refined  peti  oicwss  peodncts.  Bach 
appUcaat  eiadsd  to  apidy  for  a  refund 
based  apon  the  preaaalptians-set  fndi  in 
MoMOffCatpn  19  OOBf  H430  (1985). 
Taa  DOE  guMted  fwnmifa  iniwHii^ 

tBfiffS  (ta017  principal  phis  $UiS8 

interest). 

Mobil  Oil  COtp./Gnff  Petmkam  Corp.. 

4/27/88.  RF22S-7r53.  RP22S-7754. 

RF22S-77S5.  RP22S-7758 
The  DOE  issued  a  Decision  and  Order 
grantipg  an  application  for  Refund  from 
the  Mobil  Oil  CoiporafioB  escrow 
account  filed  by  a  reseller  of  Mobil 
refined  petroleum  products,  la  the  Mobil 
proceeding,  and  applicant  may  choose 
to  either  rriy  on  the  presuaq^tians  set 
forth  in  MoM  QrV  GoipL.  13  DOBf  85338 
(1965)  or  show  that  the  injvy  it  suffered 
was  greater  tibaa  that  of  die  average 
reseller.  Griff  Petroleum  Corp.  fGriff) 
elected  to  demonstrafe  in|vy-  Applying 
the  competitive  dBsadvantoge  aiudysis 
to  the  daU  submitted  by  Gii£^  (he  DOE 
determined  that  the  firm  purchaaed  its 
motor  gaaoline  at  prices  higher  than  the 
average  awdwt  piicsc.  lb*  DOE 
concluded  that  Grilf  dwrefow  was 
eligible  to  receive  the  full  vohmietric 
refund  amonnt  for  its  purchases  of  Kfobil 
motor  gasoline.  GrilTs  refund,  however, 
was  limited  to  die  gaUoos  pnrdiased 
after  December  1, 1974.  the  date  when 
the  firm's  banks  of  unrecouped  paodnct 
costs  became  positive.  No  refimd  was 
granted  for  Criff^  purchases  ef  ariddle 
distillates,  because  Ae  firm  did  not 
demonstrate  injury.  The  total  refimd 
granted  to  Griff  ana  fI4.43«, 
representing  $11,005  of  principal  and 
$2329ofiiMaraat. 


Mobil  Oa  Ootpttmtioa/Laade  Rut^OU 
Siippiy.FiwmklkiCmmtyOilC»^4/ 
x?/t^aFaaB-tu»iaL 

HMDQBiasMd  a  Dsdsion  and  Older 
regarding  law  Motion  lor 
RaaauMeraliaii  filad  by  DbaaM  H. 
GrisBoa  oa  bshaif  aftande  PMl  *  Oil 
S«vp^  and  Pteflidfai  CoMly  Oi  Co.  in 
the  Mobil  Oil  Cpipotatfoa  apocial  refmid 
praoaedtag.  IWOHA  had  dlsnisaed  the 
fin's  oiigiBal  daiiM  far  late  fifing,  in  its 
Decision,  dM  OHAdetenniBed  HmX  die 
Linda  Claia  shoald  ba  reiBstated.  The 
FraiddiB  data  waa  not  reinstated, 
because  no  goodcaose  was  riiown  for 
ita  lata  ttiag.  Accowfingly.  fee  TXX 
granted  the  LundadaJmacoording  to 
die  procedures  set  forth  in  Mobil  Oil 
Cotpotatioa.  13  DOB  f  85.330  (1085),  but 
dismissed  the  ftankhn  claim.  The  toUl 
amount  granted  to  Lunde  was  $l,33a 
representing  $U)70  in  principal  pus  $260 
in  interest 

Mobil  OH  Coipotation/SMe  of  Illinois, 
4/25/88,  RF2K-11017 

Tlie  DOB  issued  a  Decision  rescinding 
a  refund  from  the  Mobil  Oil  Corporation 
esrcow  account  that  had  been  granted  to 
Nic  Schnetder  who  claimed  to  represent 
the  State  of  lIBnois,  Department  of 
Transportation.  The  DOE  found  that 
aHhoni^  die  appficant  was  entitled  to  a 
refund.  Mr.  Schnetder  was  not 
authorized  to  receive  the  refund  on  its 
behaK.  Therefore,  the  previously 
approved  refund  was  rescinded. 

Mobil  Oil  Corporation/Thomas  Oil 
Corp..  4/25/88,  RF225-963X  RF225- 
9636 

The  DOE  issued  a  Dedsioo  granting 
an  Application  for  Refiind  from  the 
MobQ  Oil  Corporation  escrow  account 
filed  by  a  retailer  and  end-user  of  Mobil 
refined  petroleum  products.  The 
applicant  elected  to  ^iply  for  a  refund 
based  upon  the  piesua^ption  set  forth  in 
Mobil  Oil  Corp..  13  DOE  \  85,330  {1985). 
The  DOE  granted  a  refund  of  $465  ($374 
principal  |^s  $91  interest). 

MobU  Oil  Corpopetimt/Titae  Oil 
Compaay,  Kinbm  Petroleam,  Inc., 
4/28/88  RP22S-«Om,  RF225-10397 
The  DCS  issued  a  Decision  and  Order 
cuiiceniiiig  two  Applications  for  refund 
filed  by  resellers  of  Mobn  petroleum  \ 
products.  Because  both  Time  CXI 
Company  and  Kinbro  Petroleum,  Inc. 
were  rcaeiiers  vdioae  purchases  of  Mobil 
product  were  qwradic,  the  DOB 
determined  that  Ihe  finns  were  spot 
parchaaers  and  thua  were  presmned  not 
to  have  been  JBfand  by  Mobil's  alleged 
overcharges.  Decaase  neitber  fam 
sueoesafidly  rebatted  that  praaunptioa. 
both  Applications  for  Refimd  wrere 
denied. 
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Mobil  Oil  Cotp./Triboro  Coach 

CorpomUoiu  4/27/88,  RF22S-W089 
The  DOE  issued  a  Dedsion  and  Order 
conceming  a  lefond  of  $1379  granted  to 
Triboro  Coach  Coiparatioii  on  -\ 

Deoeraber  3.  isea  Sew  MtMI  OH  Corp./ 
Alvin  Saur.  15  DOE  185.153  (1986).  A 
review  of  the  aH>lication  submitted  in 
that  proceeding  revealed  Oiat  in  ^ 
December  3  Decision.  Triboro  received  a 
refund  based  upon  5.579,131  gaUons  of 
diesel  fuel  purchased  after  the  product's 
July  1, 1976  date  of  decontrol.  Triboro 
therefore  was  ordered  to  remit  to  the 
DOE  the  overpayment  of  ^665 
attributable  to  these  ineligible  volumes. 

Owoaso  Public  Schools  Et  At.,  4/28/88, 
RF272-88.  et  al. 
The  DOE  issued  a  Dedsion  and  Order 
granting  refunds  to  10  public  school 
districts  that  filed  Applications  for 
Refund  undw  (XiA's  Subpart  V  crude 
oil  overcharge  refund  proceedings.  The 
DOE  found  diat  the  ai^licants  had 
provided  suffident  e^ence  of  the    |- 
volume  of  refinml  petroleum  products 
that  they  purchased  during  the  period 
August  la  1973  through  January  27. 
1981.  The  DOE  also  found  diat 
transmission  fluid  and  brake  fluid,  but 
not  anti-fireeze,  were  eligible  products 
<m  which  a  crude  oil  refund  daim  could 
be  based.  As  end-users  of  petroleum 
products,  the  applicants  were  presumed 
to  have  been  injured  as  a  result  of  the 
crude  oil  overcharges.  The  total  of  the 
refunds  granted  was  $1,680.  i 

Saber  Eneigy,Iac./Duqueane  Light 
Company.  4/28/88.  RFiaZ-ll 
The  DOE  issued  a  Decision  and  Order 
denying  an  ^^lication  for  Refund  filed 
by  Duquesne  Light  Company  from  the 
Saber  Energy,  Inc.  escrow  account 
Duquesne  applied  for  a  refund  in  excess 
of  the  volumetric  anuMmt  The  DCMB 
found  that  Duquesne  war  qualified  to 
receive  a  per  gallon  refund  fliat        ^ 
exceeded  the  volumetric  amount  The 
DOE,  however,  determined  that  the 
refund  which  Duquesne  had  already 
received  under  die  terms  of  the  Saber 
Consent  Order  adequately  compensated 
ttie  utility  for  the  portion  of  Saber's  total 
alleged  overcharges  which  it  incurred. 
Accordingly,  the  DOE  conduded  that  no 
additions!  refund  was  justified,  and 
Duquesne's  Application  for  Refund  was 
denied. 

Southern  California  Edison  Company. 

Pacific  Gas  and  Electric  Company. 

4/29/88.  RF272-8,  RF272-0 
Southern  California  Edison  Company 
and  Badfic  Gas  and  Electric  Company 
requested  modifications  of  refund 
decisions  issued  to  them.  See  Southern 
California  Edison  Co..  17  DOE  1 85,247 
(1968)  and  Pacific  Gas  and  Electric  Co.. 


17  DOE  1 88J34  (1988).  la  theirmotions, 
the  bat*  raguestad  permiiakm  to  pay 
legal  fees  m  ootsida  ooumal  angiQed  to 
obtain  the  refunds.  In  denving  die 
requested  modiflcatiaiiSiaa  DOB  held 
tbat  the  full  amount  of  the  refimds  must 
be  paasadtiirough  to  die  ratepayers  cl 
the  utility  and  that  legal  fees  may  not  be 
deducted  direcUy  from  die  refunds.  DOE 
suggested  that  petitioners  seek 
.  permission  at  an  appropriate  time  from 
the  iPublic  Service  Commission  of 
California  to  indude  the  fees  in  dieir 
respective  rate  bases. 

William  D.  Deshong.  et  al..  4/26/88, 
RF272-S133,etal. 
ThB  DOE  issued  a  Decision  and  Order 
granting  refunds  fiom  crude  oil 
overcharge  funds  to  50  applicants  based 
on  dieir  respective  purchases  of  refined 
petroleum  products  during  the  period 
August' 19, 1973,  through  January  27, 
1981.  Each  applicant  used  die  products 
for  various  a^icultural  activities,  and 
each  determined  its  daim  either  by 
consuldng  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  fanned.  Bach  applicant  was  an 
end-user  of  the  products  it  daimed  and 
therefore  was  found  injured  under  the 
end-user  presumption  of  injury.  The  sum 
of  the  refunds  granted  in  this  Dedsion  is 
$1,285.  All  of  the  daimants  will  be 
eligible  for  additional  refunds  as 
additional  crude  oil  overcharge  funds 
become  available. 

Dismissals 

The  FoUowing  Submissions  Were 
Dismissed: 

Name  and  Ca$»  No. 

A.  Grigg.  RF272-660S 

Alabama  River  Woodlands.  Inc.  RF272^27730 

AmericaD  Hoist  ft  Datrick,  RFZ72-23006 

Annade  Area  Scfaoois.  RF27a-2367B 

Avco  Lycoming  Diviakn.  RF22t-t5«e,  RF225- 

45Sa  RF22&-4551  RF22S-45S2 
Bay  County  Road  Coauniasion.  RF272-ei88 
Betty  Badiarach  Refaad.  RF272-^217e 
Bernard  Ritdiis,  RF27»-2SOeo 
Bibb  Oi«tribatiii8  Co.,  RF272-27479 
Bill  Rhodes  Co,  Inc  RF22S-a09B 
Bladan  County  Hospital  RF272-2025e 
Briggs  «  StrattoQ  Corp..  RF272-29879 
Bungs  Coiporation.  RF272-^3842 
CJi  Sorensen  ft  Sonnar  A/S,  RF272-19010 
Central  Supply  Company  of  Viigiiiia  Inc^ 

RF27»-232ae 
Qiarles  Heirmami.  RF272-120e4 
Charles  Sho&ier,  RF272-10S29 
Chenango  Valley  Centeral  School  District 

RF229-8M1 
Ciprianti  Brothers,  RF272-ao«ll 
City  of  letmoie,  RF272-2798S 
City  of  Tnlsa.  dMC  RFZ7^■ae018 
Ci^  oS  WOsbn.  RPZ7a-13123 
Qyda  ScUBinger,  RF272^a488 
Colhy  PnbUc  Schools,  RFZTZ-ZTWi 
Coauaisaion  Oif  Aging,  RF272-279St 
Con^  Mills  Gotproationi  RF27»-«849 


Coonty  of  Harnett  NC  RF272-28772 

Griokat  Box  Moba  RP27KSIBO 

Cartis8cfawarii^ar,RF27a  WMO 

D.  PIppiB.  RFZ7»4a06 

DdbeitVawlswaDder,RF3ra-»>7l 

Donald  JCristaosaa,  RF27».42SB3 

Bail  Bdmnda,  RFZTZ-MOS 

Gant  Oa  Compaay.  RF22S-7913.  RF225-7n4. 

RF225-7nS 
Greater  Laurel  Beitsville  Hospital.  RF27»- 

26624 
Halifax  Memorial  Hospital  Inc.,  RF272-259ei 
Herb  H.  Sand,  RP27Z-31233 
Dee's  OH  Company.  RF22S-ie«33,  RF225- 

10434 
).  Martin,  RF27Z-M09 
Jefferson  County^  RF272-^23064 
Jdm  M.  McDougall  RF272-1619a  RF272- 

16876 
Ken  Huston.  RF272-22e28 
Kentucky,  RQlO-aeS 
Kraft.  Inc  RF272-2S062 
L  Whadey.  RF272-e604 
Liberty  Potymers,  Inc.  RF272-10e81 
Loren  Niemann.  RF272-16G64 
Lowell  Roeder  ft  Carol  Roeder.  RF272-a6344 
Mark  Twain  Produce  COm  RF272-3720e 
Martin  Umastone.  be  RRt72-33532 
Methodist  Hospital  of  Memiriiis.  RF272-23677 
MethropoUtan  Asphalt  Coip.,  RFZ72-ae8Sl 
Missouri  Pacific  Thick  Lines,  Inc.,  RF272- 

20182 
Mrs.  Heri>ert  Riy>predit  RP272-21B7e 
Mustang  Thick  line,  RF27a-29001 
New  Bnteiprise  Stone  ft  Lime  Co.,  Inc. 

RPZ72-32283 
Newton  Memorial  Hospital  RF272-2e239 
Northern  Westchester  Ho^tal  RF272-2e438 
Ofanos  Construction  Co,  RFZTa-JtTlSO 
Orville  Ganett  RF272-14296 
Palmer  Asphalt  Company.  RF272-lg018 
Petroleum  Resource  AssodaUon.  Ino,  RF272- 

29602 
R  BeO,  RF272-6802 
Raymond  L  Satrae,  RE272-13403 
Richard  Van  Dyke.  RF27a-10430 
Robert  ft  Kathiya  Manning,  RF27Z-20024 
Robinson  ft  Smith,  Inc  RF272^219e2 
Rock  Products,  bic..  RP272-36146 
Rune's  Service  Station.  RF225-353S 
Russell  County  Highway  Department  RF272- 

16463 
S.  Perry,  RF272-6605 

School  District  of  Philadelphia.  RF272-34964 
Service  Sign  Erectors  Co..  Ina,  RF22S-140 
Skaarap  Shipping  Coiporation.  RF272-23224 
South  Branswick  Asi^t ,  RF273-20eol 
South  Short  Hospital  RF272.«S1S2 
8.  Qixabeth  Hospital  RP272-8386 
St  Joseph  Fuel  c5il  ft  Manufacturing 

Company.  RF272-16814 
St  Joseph  Hospital  RF272-34002 
Stanchfield  Cattle  Co,  RF272-1910e 
Sunn^iill  Farms,  Inc  RF27a-21770 
Tennessee  Steel  Haulers,  Inc  RF272-13S22 
Thomas  C  Moe.  RF272-24a7e 
Town  of  Los  Gates,  RF272-33235 
VftJ  Wagner,  Inc  RF272-6a032 
W.  Shumate.  RFZ72-6607 
W.W.  Ward.  RF272-1118Z 
Walter  ft  Paiagta  Winter,  RF272-a0043 
Walter  E  Wilke,  RF2n-«N66 
Wilson  Knott  RF27»-aaBl 

Copies  of  the  ftitt  text  of  diese 
(fedsibns  and  ordera  are  available  in  the 


5S 


f  mMwiI  IMiJhiMS  7  Vfli^;Mb  Ng  t2»  /  Monday.  June  27.  IflW  /  Notices 


PuUic  RebrsBce  Room  of  the  Office^of 
Heeringi  k  Dd  Appeals,  Room  lE-234. 
ForresUilI  uilcUng,  1000  Independence 
Avenue  SJV^  Washington,  DC  20685. 
Monday  1V>*>8h  Friday,  between  the 
hours  of  "MO  p.m.  and  5«0  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management-  Federal  Energy 
Guidelin^  a  commercially  published 
loose  leafi  ^porter  system.         . 
Iunel7,l9M. 
Richoid  w|  pugan. 

Acting  Dii^^tor,  Office  of  Hearings  and 
Appeals,    j  I 

(FR  Doc.  8S<14466  Filed  6-24-88;  8:45  am] 
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Draft  Upd4ter'  \ssessments  for 
2,3,7,8-Tflvact  iiorodibenzo-p-DioxIn 
(2,3,7,8-TCDD) 

agency:  I  IS.  Environmental  Protection 
Agency. 

action:  a  \  ailability  of  external  review 
drafts. 


summary;  ]rhis  notice  announces  the 
availabiUM  of  two  external  review 
drafts  for  public  review  and  comment, 

asfollowafi 

1.  A  Caik^er  Risk-Specific  Does 
Estimate  fhp  2,3,7.8-TCDD  EPA/600/6- 
88/007Aa  bind  Appendices  A  through  F, 
EPA/600/^/007Ab. 

2.  Estimating  Exposures  to  2,3,7,8- 
TCDD.  EPA/600/6-88/005A. 

These  dtxuments  will  be  the  subject 
of  a  Science  Advisory  Board  meeting  to 
be  held  laUr  in  the  year.  Notice  of  the 
time  and  place  of  the  Science  Advisory 
Board  meating  will  published  in  a 
separate  Federal  Register  notice. 
dates:  Thja  Agency  will  make  the 
document^  available  for  public  review 
and  commant  on  or  about  Wednesday, 
)uly  6. 1988,  Comments  must  be 
postmarkeld  by  Wednesday,  October  5, 
1988. 

ADOMESSE^  To  obtain  a  single  copy  of 
each  document,  interested  parties 
should  coijkct  die  ORD  Publications 
Center.  CBRl-FRN,  U.S.  Environmental 
Protection  i^ency,  26  W,  Martin  Luther 
King  Drivei  CincinnatirOH  45268,  (513) 
569-7562  OT  FrS/684-7562.  Please 
provide  your  name  and  mailing  address 
and  request  the  external  review  drafts 
by  title(s)  lifid  EPA  number(s). 

The  dra|tl  documents  also  will  be 
available  fiar  public  inspection  and 
copying  in  the  PubUc  Information 
Reference  Unit  of  the  EPA  library,  U.S. 


BPAHaad^tMrten,  WaUHtide  MeM.  401 
M  Street  S.W..  Washington.BC  aOMQi 

CoiuhenWs  are  requested  to  submit 
separate  comments  i(Nr  each  docmnent 
rather  than  nkaking  a  combined      -- 
submission.  Comments  must  be  made  hi 
writing  andeddressed  as  follows: 

For  the  Cancer  Risk-Specific  Dose 
Estimate  document,  send  comments  to: 
Project  Officer  fw  2,3,7.8-TGDD: 
Technical  Information  Staff  (A),  Office 
of  Heaiyi  and  Environmental 
Assessment  (RD-689),  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW..  Waterside  Mall,  Room  3703, 
Wa8hington.DC  20460. 

For  the  Estimating  Exposures 
document,  send  comments  to:  Project 
Officer  for  Estimating  Exposures, 
Technical  Information  Staff  (B),  Office 
of  Health  and  Environmental 
Assessment  {RD-689),  US. 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Waterside  Mall.  Room  3703, 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
William  H.  Farland,  Wi.D..  (202)  382- 
7315  or  FrS/382-7315. 
SUPPLEMENTARY  INFORMATION:  Although 

there  are  many  components  to  any  risk 
assessment  for  2,3,7.8-JCDD.  two 
factors  have  been  particularly  important 
in  recent  Agency  decisions,  i.e., 
estimates  of  cancer  potency  and 
estimates  of  human  exposure.  The  two 
draft  documents,  A  Cancer  Risk-Specific 
Dose  Estimate  for  2,3,7.8-TCDD  and 
Estimating  Exposures  to  2,3.7,8-TCDD, 
focus  on  cancer  potency  and  exposure, 
respectively.  Other  issues  were 
reviewed  and  are  briefly  discussed  in 
Appendices  A  through  F  of  the  cancer 
document 

the  cancer  document  re-examines  the 
scientific  basis  and  methods  used  by  the 
EPA  for.  estimating  the  cancer  potency 
for  2.3,7.8-TCDD.  An  ad  hoc  interoffice 
workgroup  prepared  the  report  and 
recommendations,  and  scientists  outside 
of  the  workgroup  provided  useful 
analyses,  review,  and  comment.  The 
objective  of  the  report  is  to  determine  if 
EPA's  1985  cancer  risk  assessment  for 
polychlorinated  dibenzo-p-dioxins 
should  be  modified  in  light  of  recent 
data,  alternative  risk  assessment 
methods,  or  alternative  interpretations 
of  data  on  this  chemical. 

Thus,  this  analysis  is  not  a  complete 
risk  characterization  for  2.3,7.8-TCDD, 
but  rather  a  re-examination  of  the 
hazard  identification  and  dose-response 
assessment  for  the  potential  human 
carcinogenicity  of  Oiis  chemical.  The 
analysis  uses  two  different  approaches. 
One  examines  EPA's  earUer  analysis  in 
terms  of  new  data  and  recent  reviews 
that  offer  scientific  information  and 


views  for'ra-aise«stng2,3.7A^TCIK) 
Cancer  risks.  The  other  involves  ' 
comparing  Q>A's  ISBS  assessment  with 
diat  of  other  regulatory  Mendes  in  this 
country  and  elsewhere.  The  draft  report 
concludes  that  (1)  the  1965  assessment 
that  associates  a  fUQM  pg/kg/day  dose 
wldi  a  plausible  uppei^bound  increased 
cancer  risk  of  one  in  a  million  (10~^ 
should  be  reconsidered,  and  (2)  a  ' 
change  to  a  0.1  pg/kg/day  dose  as  a 
plausible  upper-bound  associated  with 
an  increased  lifetime  risk  of  one  in  a 
million  is  consistent  with  the  available 
data  and  theories,  and  represents  a 
reasonable  science  policy  position  for 
the  Agency. 

Two  other  EPA  reports  on  issues  that 
bear  on  assessing  human  cancer  risk  for 
2,3.73-TCDD  are  also  available.  They 
are: 

Report  of  the  EPA  Workshop  on  the 
Development  of  Risk  Assessment 
Methodologies  for  Tumor  Promoters, 
EPA/600/9-87/013 

Dioxin  Update  Committee  Report. 
These  two  reports,  together  with  the 

two  External  Review  Draft  documents. 

represent  EPA's  most  recent  attempt  to 

grapple  with  the  difficult  issues 

presentedf  by  tire  large  but  incomplete 

data  base  on  2,3.7.8-TCDD. 
These  reports  are  also  available 

throught  he  ORD  Publications  Center 

(address  provided  previously  in  this 

notice). 
Date:  June  17, 1988. 

Erich  Bratthauar. 

Assistant  Administrator  for  Research  and 

Development 

[FR  Doc.  88-14386  Filed  6-24-88;  8:45  am] 
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(FRL-3404-91] 

Science  Adyisory  Boaitt 
Environmental  Health  Commlttea; 
Open  Meeting 

Under  Pub.  L  92-463.  notice  is  hereby 
given  that  a  two-day  meeting  of  the 
Environmental  Health  Committee  of  the 
Science  Advisory  Board  will  be  held  on 
July  14-15. 1988  at  the  Holiday  Inn 
Governor's  Houte.  17th  Street  at  Rhode 
Island  Avenue  NW..  Washington.  DC 
20036.  This  meeting  will  start  at  8:30  a.m. 
on  July  14th  ^nd  wiU  adjourn  no  later 
than  4  p.m.  on  July  15th. 

The  main  purpose  of  this  meeting  will 
be  to  review  the  following;  report  of  the  ' 
panel  that  reviewed  the  Risk 
Assessment  Forum's  draft  technical 
report  entitled  "Thyroid  Follicular  Cell 
Carcinogenesis:  Mechanistic  and 
Science  Policy  Considerations",  the 
proposed  risk  assessment  guidelines  for 
male  and  female  reproductivity,  and  the 
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dmftllBBlihj 
Phoagenk 

avBJlaM*  fraai  tfat  Genter  for  Researdi 
Informafioii  fCQ^.  US.  EnTirammrtal 
ProtectioB  Ageoqr,  2S  West  St  Chlr 
Street.  CinciiHati.  Ohio  4SM8. 

/fiqr  member  off  the  pubBc  wishing  to 
make  a  presentafion  at  the  meeting 
should  forward  a  vwitten  statement  to 
Dr.  C.  Richard  Cotiiera.  Executive 
Secretary,  Science  Adviaoiy  Board  (A- 
lOlF).  U^  Environmental  Ptotection 
Agency,  Washington,  DC  20M0  by  June 
3a  IMS.  The  Sdencit  Adviaoiy  Board 
expects  that  die  public  stateoaents 
poaented  at  its  meetings  will  not  be 
repetitive  of  previoualy  sabmitted 
written  stateasents.  In  genercL  each 
individual  or  group  making  an  oral 
presentatkm  wiU  be  limited  to  a  lotal 
time  of  tea  minutes. 


Director,  Science  Adnsory  Beard. 

Dated:  |une  2a  198& 
(Fit  Doc  8»-143ai  Ffled  9-2*-Olk  8:45  ami 
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Sdwic*  Advisory  Board,  Steering 
Comnntee  of  the  Research  Strategies 
Sut)coiiwiilllee;  Open  Meeting 

Under  Pub.  L  92-463,  notice  is  hereby 
givMi  tbat  a  meeting  has  been  acheduied 
of  the  Steering  Committee  of  the 
Research  Strate^es  Subcommittee  of 
the  Sdence  Advisory  Board.  They  will 
meet  from  9;00  a.m  to  5:00  p.m.  on  July 
18th.'at  the  U.S.  Environmental 
Protection  Agency.  401 M  Street  SW.. 
Washington.  DC  in  Conference  Room 
1001.  j 

The  purpose  6f  the  meeting  i<  to 
Bnalize  the  Research  Strategies 
Sdbcomniittee  report  and  furtho'  review 
the  five  work^rrap  draft  reports 
including:  Ecological  Effects.  Risk 
Reduction,  Exposure  Assessment 
HeaMi  Effects  and  Sources,  Transport 
and  Fate.  • 

The  meeting  is  op«i  to  the  puMic  Any 
member  of  the  public  wishing  to  attend 
should  notify  Joanna  Foellmer  or  Dr. 
Donald  G.  Barnes.  Acting  Director. 
Scienpe  Advisory  Board,  at  202-382- 
4126  by  July  14,  laea.  I  - 

Actiitg  Dk9ct»,  Seieitce  AdviKfry  Board. 

Date:  lune  20, 1988. 
(FR  do&  88-14388  Filed  Bi7»  flft  MB  sil ' 


lbiderfiA).l.«^-i6S.  nifttoe  islureby 
^ven  tluilbefixeaiflve  Committae  cit 
die  Science  AdylSQiy  Board  wtt  meet 
fromfiilO  ajn.io  SdO  pJD.  OB  Ju^  lIRhin 
the  Admlnirtratoi^a  CoofersBce  Room 
1101.  U.S.  Vnvizonnieittal  TroleciioB 
Agency,  401 M  Street  SW.,  Wadiington. 
DC 

The  purpose  of  the  meeting  is  to 
enable  the  Execative  Committee  to 
review  SAB  Committee  reports 
including:  Review  of  the  Guidelines  for 
PtQiaring  Water  Quality  Advisories; 
Male/Female  Rqiroductive  Effects    < 
Guideltnes;  T%yroid  Cardnogenaia; 
Arsenic  Drinking  Water  Criteiia 
Document  an  Analytical  Methods  and 
Treatment  Technology  issues.  Lead  in 
Drinking  Water  and  consideration  of 
QW  Phase  0  ChendoaL  In  addition,  the 
CASAC  report  on  add  aersols  will  be 
discussed.  The  Executive  Committee 
irvQl  review  the  report  on  the  Research 
iStrategies  Subcommittee.  Its  Chairman 
wSB  brief  Ae  oooaraitlee. 

The  meeting  is  open  to  the  puUic.  Any 
member  of  4w  poMic  wishing  to  attend 
shouM  noi^  feanna  Former  or  Dr. 
Donald  C  Banies.  Acting  Director, 
Science  Advisory  Board,  at  202-382- 
<lZBbyJidyl4.ige8. 
DouMG. 


Acting  Director.  Science  Advisory  Board. 

Date:  }una  2Di  1868. 
(FR  Doc  88-14387  Filed  fr-24-88;  8>IS  am] 


(OPP-IMTta;  Hlb-84aS-e] 

Receipt  of  AppUcaBons  for  Spedflc 
Exeaipflons  To  UaaBManthrin; 
SoHcltation  of  Public  Comment 


If:  Environmentcd  Protection 
Agency  (EPA). 

Acnow;  Notice. 

SUNHMMK  EPA  has  received  specific    - 
exemption  nqeeets  from  the  Colorado 
and  Nel>ra«ka  Departments  of 
Agriculbue  (hereafter  referred  to  as 
"AppUcanls")  for  use  of  bif enthrin 
(Capture)  (CAS  82857-0^-8)  to  conti<ol 
Beidcs  grass  mites  and  two-spotted 
spider  inites  in  die  respective  states. 
Capture. -manufactured  by  PMC 
QnpotatiaB,  ooniains  the  active 
ingrediaM  (S4Bethyl-{l.l'^phefiyt}^Tyl) 
mattqd<*4>«Moro-3«3,3-trifl«iore-l- 
propeoyt)«t,t- 

dieialKyifiyi1e|>n.n>snecatbe)qftete.  EPA, 
in  accaadanaa  wldi  4>CTit  tmM,  is 
soliciting  oemmilt  before  maMng  the  •■ 


^kocisien wMlhecorBOtlp ysRl these  - 

OKtK  •C08Baent8  mat  be  rafi^ived  on  or 

bdEere  Ji4y.  12.  tin. 

ABliai8a:'nM«e  copies  of  written 

cammenibesLnngdK  idehtifyinB 

notatiea  'XllFi^-iaol!8fi.'*4honld£e 

Bobauttedbyfludl  to: 

b^ormation  Sentees  Section.  Program 
Management  and  Support  Diviaiea 
(T&-757C),  Office  of  Pesticide 
Ptctpams.  Enidromaantal  Protection .' 
Agency,  401 M  Street  SW.. 
Washington.  DC  20460 

In  person.  Ving  comments  to:  Rm  240, 
CM#2. 1921  Jefferson  Davis  Highway, 

nflinglOB.  V A. 

tnfbnnatian  submitted  a»  a  comment 
concamii^  tlds  notice  may  be  daimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  ^Confidential 
Business  Information"  (CBI). 
Inforflutien  ae  auiked  will  not  be 
disdoaed  except  la  aooofdaaoa  with 
procedures  set  forth  in  49CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  mast  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marimd  confidential 
may  be  disdoaed  publidy  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  commeflts  wifl  be  available  for 
public  inspection  ki  Rra.  236  at  die 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  exduding 
legal  holidajrs. 


i^TiON  contact: 

By  mail:  Gene  Aabuiy.  Registeation 
Division  (TS-7e7C).  C^ce  of  Pestidde 
Programs,  EoVixonmental  Protection 
Agency.  401 M  Street  SW.,  Washington. 
DC  20460 
Office  location  and  telephone  number 

Room  716B,C3r9tal  Mall  2. 1921 

Jefferson  Davis  (fi^way,  Arlington. 

VA.  (703)  557-7880). 
•uaPLCMINTAIiy  MFORMATlOtt:  Pursuant 
to  section  18  of  tke  Federal  Insecticide, 
Fui^cide.  and  Rodenticide  Act  (FIFllA) 
(7  U.S.C  13^).  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  uf  FIFRA 
if  he  determines  that  emei:g8ncy 
conditions -exist  which  require  such 
exemption. 

Hie  Applicants  have  requested  the 
Administrator  to  issue  emergency 
exemptions  for  die  use  of  bifentfarin  to 
control  Banks  grass  mites,  Oligonychus 
pratensis  (Budca)  and  two-spotted 
spider  mites,  Tighxmychus  articae 
(Koch)  in'field  com  and  com  grtfwn  for 
seed  production  in  Colorado  and 
Nebraska.  Btfettttuin.  is  a  syndietic 
pyredwoid  inaertidde/Hritidde  currendy 
registered- far  ^reennonse  uiuamentus 
eppoeaiiett  as  a  nnlar  Spray.  Ne 
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permanent  lolerances  have  been 
established  for  bifenUurin  on  any  raw 
agricultural  conunodities.  lliere  are 
temporary  jolerances,  associated  with 
experimeE|t|Bl  use  permits,  for  residues  of 
bifenthrin jbn  a  variety  of  commodities 
including  nbid  com. 

Infonnanon  in  accordance  with  40 
CFR  Part  M6  was  submitted  as  part  of 
these  requBBts.  The  Applicants  propose 
two  air  apUications  applied  at  a  rate  of 
0.06  pound  k>f  active  ingredient  (5.12 
ounces  of  dapture  2EC  product)  per  acre 
per  apiriic^Uon.  Capture  is  to  be  aj^lied 
in  a  mininium  of  two  gallons  of  water 
per  acre. 

Colorado  proposes  to  treat  a 
maximum  Uf  425.000  acres  and  Nebraska 
261,869  acr^s  of  field  com  and  com 
grown  for  Med  production  in  the  states 
and  estimaie  that  if  two  applications  are 
applied  to  knese  acres  tiiat  a  maximum 
of  68,000  pounds  active  ingredient  or 
34,000  gall^  of  product  would  be 
needed  in  Oolorado  and  41,900  pounds 
of  active  ingredient  or  20,950  gallons  in 
Nebraska  u^der  the  {Hoposed 
exemptionk  It  is  unlikely  ttiat  each  of 
the  requesMd  acres  «vill  be  treated:  and 
of  those  adiies  treated  it  is  unlikely  that 
each  will  m  treated  using  the  maximtun 
number  of  applications. 

The  applipants  specified  certain 
restrictioniiand  requirements  as  fdlows: 

1.  No  apuications  would  be  made 
after  September  15, 1968. 

2.  Per  control  of  Banks  ^raas  ndtes 
when  visilw  damage  and  mites  are 
moving  intbj  the  middle  third  of  the 
plants'  leaves. 

3.  For  co^itrol  of  two-spotted  spider 
mites  whenjcolonies  are  present  in  the 
upper  two  tldrds  of  the  plant  on  at  least 
15  percent  Ictf  the  plants  in  the  field. 

4.  All  general  precautions  and 
restriction!  pn  the  existing  labels  shall 
apply.      J  J 

5.  A  bumr  zone  shall  be  maintained 
between  treiated  fields  and  fish  bearing 
waters  as  jfollows:  8  foot  spray  height— 
200  feet  miwmum  distance;  15  foot  spray 
height— 350  feet  tninhnnm  distance. 

6.  In  DelM  and  Mesa  counties  of 
Colorado,  n  particular,  or  any  areas 
that  contain  endangered  species,  a 
buffor  zone  Df  one  (1)  ndle  shall  be 
maintaineq  between  treated  fields  and 
moving  fis|  {bearing  waters. 

7jk}  nor^ate  Ifvestock  in  treated 
areas  or  olTtreated  ao^  for  feed 
within  30  dtiys  of  the  last  application. 

8.  A  30Kiyy  crop  rotation  restriction 
will  be  obsierved. 

9.  AppUcjotion  will  be  made  by 
certified  arolicators  and  the  respective 
Departmenli  of  Agriculture  will  require 
a  seasonal  ttermit  before  any 
applicatioqa  may  be  performed. 
Applicator*  Jmust  notify  the  Departments 


prior  to  beginning  use  of  the  pesticide.  In 
addition,  records  regarding  each 
application  will  be  required  to  be 
maintained. 

According  to  the  Applicants,  with  the 
use  of  Capture  in  their  pest  management 
programs,  com  growers  will  be  able  to 
control  mites  which  they  have  had 
problems  controlling  with  registered 
pesticides.  Banks  grass  mites  are  the 
most  widely  distributed  and  destructive 
mite  pest  of  c(Hn  in  the  hidi  plains  of 
Colorado.  Problems  with  this  mite  are  a 
major  factor  limiting  com  production  in 
southeastern  Colorado.  Weather.    . 
geography,  plant  stress  and  mite 
overwintering  habits  are  all  factors 
contributing  to  the  Banks  grass  mite 
problem  in  the  Arkansas  Valley  of 
Colorado.  Nebraska  indicates  that  the 
growing  season  has  been  dry  and  hot 
and  if  these  weather  conditions 
continue,  they  would  result  in  optimal 
conditions  for  mite  development  and  a 
potential  emergency  situation,  llere  is 
also  a  potential  water  shortage  which 
would  result  in  stressful  conditions  to 
the  com  that  would  make  mite  damages 
more  likely. 

The  two-spotted  spider  mite  has  a 
wide  host  range  on  which  it  builds  to 
high  densities  later  in  the  season  than 
Banks  grass  mites.  The  mites  multiply 
and  hang  by  fine  silk  strands  and  are 
picked  up  by  the  slightest  air  currents 
and  dispersed  in  the  com. 

Colorado  indicates  diat  com  is 
Colorado's  leading  grain  crop:  it  is 
ejqiected  that  this  year's  crop  wiH  be 
worth  over  $175  mulion.  Com  yield 
losses  due  to  damage  fiom  mites  vary 
with  the  degree  and  extent  of 
infestation.  If  mite  populations  reach 
emeigency  levels  thrmighout  Colorado 
this  year,  lack  of  an  efficadous  pesticide 
for  their  control  could  result  in  a  loss  of 
over  $20  ihillion  to  the  com  growers  of 
the  state.  The  use  of  Capture  could 
reduce  that  loss  to  slightly  over  $3 
million,  preventing  a  loss  of  nearly  $17 
million.  In  Nebraska,  use  of  bifenthrin  is 
anticipated  to  prevent  a  potential  loss  of 
$6.5  million  on  a  com  crop  valued  at  $66 
million.  However,  these  figures  are 
based  on  the  entire  crop  and  it  is 
unlikely  that  the  entire  acreage  would 
have  tliis  sevne  a  problem. 

This'  notice  dees  not  constitute  a 
decision  by  EPA  on  the  applications 
themself.  The  regulations  govnning 
section  18  require  that  the  Agency 
publich  notice  in  the  Federal  RagMer 
and  solicit  public  comment  on  an 
application  involving  the  first  food  use 
of  a  pesticide.  Accordingly,  interested 
persons  may  submit  written  views  of 
this  subject  to  the  Program  Management 
and  Support  Division  at  the  address 
above. 


The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period. 

Dated:  Jane  la  1988. 
Edwin  F.  lliHwocth. 

Director,  Regittration  Diviaion.  (Jffice  of 
Pesticide  Pmgranu. 

[PR  Doc.  8&-14383  FUed  8-24-88: 8:45  am] 
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[OPT8-61707:  FRL-S406-7] 

Toxic  and  Hanrdous  SubctahcM; 
Cortaln  CHwiiicals  PrMMnufacturo 


AOCNCV:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice. 

SUlMUllv:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (FMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(b)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1963  (48 
FR  21722).  This  notice  announces  receipt 
'  of  eighty  such  PMN*  and  provides  a 
summary  of  each: 
OATEK  Close  of  Review  Periods: 

P  88-1332— August  6, 196& 

P  88-1333— August  7, 196a 

P  88-1334— August  9, 198& 

P  68-1335— August  7, 1988. 

P88-1330— August  9, 1988. 

P  88-1337. 88-1338, 88-1339, 88-1340, 
88-1341, 88-1342. 88-1343. 68-1344, 88-  . 
1345. 88-1346, 88-1347, 88-1348,  88-1349, 
88-1350— August  8, 1966. 

P  88-1351, 88-1354— August  7, 1968. 

P  88-1355— August  8, 1988. 

P  88-1356,  68-1357. 88-1358, 86-1360. 
88-1361. 88-1362. 88-1363, 88-1364, 88- 
1365, 88-1387, 88-1368— August  9, 198& 

P  68-1360. 88-1370,  68-1371, 88-1372, 
88-1373, 86-1375— August  la  1088. 

P  88-1376.  88-1377, 86-1378. 88-1379— 
August  13, 1986. 

P  88-138a  66-1361, 88-1383. 88-1385. 
88-1388. 88-1386, 8e-139a  66-1391. 8fr- 
1392. 88-1393, 8&-1304, 88-1395, 86-1396. 
88-1367. 8»-139a  88-1390. 88-140a  68- 
1401. 6»-1402. 88-1403. 88-1404, 86- 
1405— August  14, 196& 

P  88-1406. 88-1407. 86-1406— August 
15.1988. 

P  68-1409,  88-14ia  88-1411. 66-1413, 
88-1414. 88-1415. 88-1416. 86-1417, 86- 
1418— August  16. 1966. 

P  86-142a  88-1421. 88-1422— August 
17,1*86. 

Written  txmmients  by:- 


3iM4 


/  VtoL  «L  Mfcia  /  Jjamtey^  fMM  V,  mm  jiUlktea 


P  88-433a-)iily  a  ISM. 
P  88-1334-fdf  la  19IIL 
P  88-1335-^)uly  a.  19eib 
P  88-1336— lol^  Iflt  IMIL 

p  8ft-«s7, 48-1838.  M^isai.  as-iMa 

88-1341, 8»-1342. 88-lMS.  IB-IMC^*- 
1345. 88-1348. 88-1387. 88-1348. 88-1348. 
B8-13S0-^uIy8.19e8. 

P  88-1351. 88-1354^il4y  8. 198a 

P  88-1355— Juiy  a  198a  . 

p  8a-i3sa  8a-i8S7.»-49Ba  88-i3ea 

8a-1361. 88-1382. 88-1363. 88-1364, 88- 

138a  88-isBr.  8ft-i3e»-^uijr  m  isea 

P  88-13ea  «8-137a  88-13n,  88-1372. 
88-1373. 88-1375-^uly  11. 198a 

P  8B-l»a  88-1377. 8»-117a ) 

July  la  198a 

P88-138a  88-1381. 1 
88-138a  88-lS8a  SB-nBD,  S-nH.  88- 
USa  88-43m.  86-1394. 86-198a  88-lS9a 
86-1397, 88-138a  86-139a  BB-MOa  86- 
1401. 66-140a  86-1409.  e6-140«.  88- 

M06-^(iiyiai9ea 

P  86-140a  88-1407.  B6-14DB-Mr  ^ 

198a 
p  86-i«aa  88-i«ia  8b-i<ii.  »-i«ia 

88-ltia  88-14ia66-14ia  88-1417. 86- 

1418-J<ily]7.]««.  .     ^^,.j 

P  88-142a  86-1421. 8»-M22-^  H. 

198a 


:  Written  oooimeiiti.  kkofffied- 
by  the  document  control  aunbv 
"(OPTS-siTWj"  And  OmsfmcktaitOI 
munber  shoidd  beaent  to:  Document 
Processing  CeBtw(TS-7B^  Cfflce  fl{^ 
Toxic  Substances,  Environmental  j 
Protection  Ageacy,  Bm.  L-iaa  VA  M. 
Street  SW,.  Washington.  DC  2046a 
(202)  S54-130a 

MMiATMi -OOMI 

tNtHbK 

Management  BHmch.  Chenioal  CoBatral 
DivisloB  (TS-794).  Office  of  TOKic 
Substances,  Haviraamental  ftotectian 
Agercy.  Ite.  E-«ll.  401 M  Stceet.  SW.. 
Washingtan.  DC  20480{2<tt)  38^<S72a 

ioBowring  notice  coBtrin  lAfBmatien 
extracted  from  te  notHXMifidentid 
'verskm  of  die  siAniseioR  firovided  by 
the  manufacturer  on  the  PM^  received 
by  H^Ttte  comtttete  non^tisniidenHal 
document  is  avriloMe  in  Ae  Public 
Reading  Itoom  NE-G004  at  the  above 
address  brtween  6:80  a.A.  oind  4td6flA., 
Monday  Aren^fHdBy.  exdo^n^legAl 
holidays. 

P86-1S32 

iWam^ocftirer.  CodBiiential 

Chenucdl  (P)  Vo)|uiw|)otyiire(lum» 
modified  alkydjiolypstei:  Kt.^ 

i/«e/ntvdbc^R  (Q  Indiwtriaii^#nd. 
caatingvProd.  nmge:  sajOOfHOJmktiyi^ 


/D^psnM*.  vntivBlMn 'Cheoucal 
faidustiiei  AmvKlnc 

CfteMB*cd:(C^  Blocked  J 
.    OteifiByoitt>G3Atflom«bll««cMi«r. 
Import  mpR  QoBfideotid. 


lu\ptHl9f.  MitsuWsfai  Chemical 
Indtntnes  Amer.  faic. 

xyteodcaL  fC)  Modced  iaocyanurate. 

&i>«/KT9iart,  <G3  Automobile  exterior. 
Inqxirt  mige:  Confldenfial. 


AivmrtK  Mttsd^Ai  Chfioacal 
Indmttda  Amer.  Inc. 

CbemiaaL  fS^  Bfedosd  dfisocy  anate 
a<UMit 

£%e/fiiy»rt  |C3  Automobile  interior. 
Impwt  nsgK  -Ciiiindt  iiti  al. 


ta^talw.  Monosaiilo  GoniMny. 

OiunicaL  (P)  Imidizad  stj^ne-maleic 
anfay&ide  polymer. 

Vwef^iaipon.  (S)  Injecfion  molded 
parts.  Import4Bage:<>oniidentiaL 


Aiporier.  CorifidentiaL 

Cbmdoei.  ^  BflbanBL  2.2'43-chkaD^ 
(2,6<tfflirami>-4^dlro-|)hQyj)axo)phenyj^ 
indno^bis-. 

XJae/Import  I^  Dicpecae  d^  Import 
range;  CenfiitentiaL 

P( 


fi^poiter.  Confidmifi^ 
ChemiaaL  (S)  4^S2-Chioto-4- 

n}tro)|)lienr^aziDuN'Ji}- 

docyanoe^j^Boiline. 
Uae/bi^Kut  (^  Obperse  dye  £ar 

texfile.  Import  range:  Confidential. 


bnportet.  ConfidentiaL 

Chemical  (S)  2-i(2-Btomo-4-,6-dinitro) 
phanyI)azo)n5^n-2-cyanoethyl-N-2- 
hydroxyelfeyl)-4-flie|lKMgraaetanilide. 

UM/bvail  (^JQiaperse  4yelar 
textile  Iqpertiange:  Confideirtid. 


CAem/caiL;(Sy  44i;(4-MUio,  2J- 
dibromajhylieiyl)aaBpir2-<yanoedi3!<  N- 
etfaj^anUina. 

lln/laiput  fS)  Dtspame  4ye  for 
texflle.  Jflipnrt  mwe:  ConfidaMlaL 

P»4tti 


ImportOL  ConHdenHal. 

ChtmSoaL  fSj  QuJnnBnw,  2,4- 
4ydMK]r-»fi«4*lara]phan|4)Bao|. 

Ghe/fiqport  (S}  DUpirae  4y>  lor 
textile.  Ifliport  raiqe:  ConfidentiaL 

p«-«a 

Importer.  ConfideniiaL 
^a^enicd:  (S)  a-tf(24adara-«- 

nitio)phe^d)aaa).  5-{IiiU-cyanoetliyi  N- 

2  ftnnini  jrtlijljw)  wtaniHila 
Uw/OiyDil  (8)  Diipene  dye  ier 

textSa.  in^ort  nnge:  ConfidentiaL 

P88-1344 

Jhywriac  Ceirfktential 

GhoauooL  fjB^  QntaoHne,  N-methyl-2- 
oKulhydennr-Ht*- 
pliBnyl*iMi8p^***y^)****' 

tte/dayartL ISITl^MM  #i  far 
texiiln.  J 


Pa6-fS«5 


CAenuedL  fS9  Aoelanillde-SrNN 
diet^fU-  mCgmmt  44riM  phenyl) 

tfsefhnpw*.  fSjIMsperaa  #ytj  far 
lextOe.  Inpert  rangr  GaafidenSaL 


liiBwrler.  Ceriideattsi. 
'    Ghenrfea/.tS3ailKAflftnoBndione.l- 
amino-4-hydroxy-Eidienoxy  -S-(S^thoxy 
propylamfao^adiiunyl). 

£/iw/fiiQaDrt.  tS)  Diq>«ie  dye  for 
textile,  fanport  range:  Codfidoitial 


J>fatigfuctener.  Sherex  Chemdal 
Coopajqr.  be. 

CtoouGo/.  (GJTheanoplastie 
polyamide  rerin. 

Use/Production.  (S)  Vehicle  for 
adhesive,  inks,  wamisfaes.  Prod,  range: 
ConfidentiaL 


Moot^tiotoner.  {jonfideDtiaL 

CAeouonJl  fG)  Amides  from 
unsatfltatad  fatty  add  <iimar8  and 
diethanol  polyester  modififid 

Uae/laiort.  {C)  Faint  additive.  Prod, 
saaga:  Confidwitial 

Toxicity  Data.  Acute  oral  toxidty: 
LD80  >  7608  n«/kg  apMiies  CRat).  ^ 
irritation:  nana  ivootes  {Babbit).  Skin 
irritation-  negHgMe  apacJM  |Babhi» 


Monif^baliuar.  El  ifa  Boat  de 


tmctile.  bi^ort  range:  Confidealisit- 


tetrai 
l^aeA 


m 


Manufapturer.  EX  du  Pont  de 
Nemours  ^i  Company,  lac  ■ 


(QSuMitiitsd 


•6td^a•t0f: 


.IVod.  tu«e:  CoafidsntiaL 
7to.  Acute  oral  toxicity: 
j/kg  species  (RatK^fe 
initatim:  ^H^  species  {Babbit}.  Skin 
irritation:  strong  species  ^labbit). 


Importer*  Organic  OyestaSi 
Coqwtafi^. 

Chemic^.  (G)  Add  Vtadk  XM. 

Uae/kiMit  (SJ  DyestirfL  " 
raiwe:  BA^#-2S.00D  kg/j^. 

P«ft-13S4 

Importef-4  Organic  Dyestuffs 


Chemio^.  ^-Adi  orai^  M. 
Vse/Jn^rHSir  _ 
range:  VOOI^jaaB  Vg/^. 

PM-13S 

Importer.  Confidential. 

Chemiciil  (0)  Mixed  sodiuaa/ 
potassium  fait  substituted  napUhaleae 
disflffioiric  MokL 

Uae/bn^at  (G)  Dye.  Impciirt  rroge 
CenfideuteL 

Toxkmpiaa.  Acute  on!  tmicity: 
LD90  >2,inOnig  speciesfRat).  Acote 
dermal  toxicity:  LD50  >  2,000  mg  species 
(Rat).  Static  acute  toxicity:  timeijCSest 
h>  100  mg)/^  species  (Raintrou^  Eye 
irritation:  ^Hl^  species  PEtabbtt)..Skin 
irritation:  tijegligible  species  {Rabbit). 
Mutageniihiy:  positive.  Skin 
sensitizatibB:  positive  species  (Guinea 
pig)- 
P8S-lS56i' 

/ynportef.  Confidential. 

Chemiaat.  (S)  n-Butanol  etherification 
melamine^rmaldehyde  resin  solved  in 
n-Batanol.^ 

Useflmpprt.  (S)  Rerin  for  paint 
manufactdiie.  Import  range:  Confidential. 

P88-1357; 

Manufatkurer.  Confidential. 

ChemkM.  {G)  2-((2-Oxo-l-{(4- 
sulfocarb(i^lycycl^«Hmne)cwboKyt) 
propyl)  aitt-3-substitutedphenyl) 
substituted!  heterocycle  sulfonicacid. 
mixed  salti 

Use/Proauctkm.  fS)  Dying  of  paper. 
I^od.  roigiBt  Gonfidentiu. 

P8B-lSSe 

MaaufatUirer.  Confidential 
CkemkM.  ffl  Otowitiied  BubrtHrted 
'  S-methy^T^tewiothi— 9le  eidfenk  »tkA. 
f/se/PMfMHiflut.  fSaH  btermeiHate  in 

dye  I— wafirtiiii].  Plod,  range; 

ConfideMli^ 


P«»-1360 

Manufostmnr.  flftyi  OwpwaUuB. 

Chemiaat  fO)  PmhimMf  Buariwited 
po^MHBide. 

U99/ProdaBtioa.  ^  Open,  bob- 
iMepeuh>e<ise.ftad.tBnge:CDnfideii«Bl 

Pa»-ia61 

Maimfixitutm.  Etkqd  Cocporation. 
Chemical.  (G)  Partially  fluorinatad 


Use/Producdon.  (G)  Component  of 


Use/Production.  (G)  Open,  ncn- 
dispenive  use.  PtOfi.  range: 
Confidential. 

Pa8-1362 

Afanafadurer.  Ethyl  Corporation. 

Chemical.  (G)  Aromatic 
tetracaiboxgi&acid.  me&ylated. 

Use/PmiicbtmL  (G]  DesbiKtive  use. 
IVod.  range:  Confidential 

P 88-1363 

Manufacturer.  Hercules  Incorporated. 

Chemical  ifi^  Phenolic-modified  raein 
ester. 

Use/^roductiaa.  (S)  Prtsting  inks. 
Prod,  range:  Confidei^tial 

P88-U84 

Importer.  CoirfldenGal. 

Chemical.  [S]  1H-Naphth{2.3- 
f)iftftindntf -,a  AUHfttmsnnr  1.1 1 
dianiino-2-(3-methoxypfopyl)-. 

Uae/Ia^poeL  (SJ  l^apeae  dye  Ear 
textile.  Import  range:  CoofideotiaL 


Importer.  Cortfidefntfal. 

Chemical.  (S)  9,10-Anthraceaediene, 
l-((2rhydroxyediyl)aminoJ-4- 
(methylamin(^-. 

Use/Import  (S)  Disperse  dye  for 
textile.  Import  range:  ConfidenfiaL 

P88-1867 

Manufacturer.  Amoco  Chemical 
Corporation. 

Chemical  (S)  4,4'- 
Oxjrbisfbenxoicacid). 

Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Static  acute  traxicity: 
time  LCSO  48liS22  mg/l  species  (Daphnia 
magna).  Eye  irritation:  none  species 
(Rabbit).  Skin  irritation:  negligtUe 
species  (RabbitJ. 

P88-1368 

Manufaetarer.  Amoco  Chemical 
Company. 

Chemical  (Q  Dinietiiyi-4,4'- 
Oxybisbenaoflfte. 

Ute/Production.  (G)  Intermediate. 
Prod,  rangr.  Confidential. 

P8*-M8§    ..;.;.,;>..,.. 

inont^MrtllWROftHHuBMUai. 
Chemical.  {C^Wtttymdd  eeter. 


Confidential 
P8»4a7D 

Ai«Meler.  Coa^deBtial 

Chemical  (G)  (Sabattaled 
heterac9eie)mo)sabsfitatBd  aafline,  zinc 
chloride  salt 

Uae/JaporL  (C)  Open,  nondispetsive. 
Import  iBagf|:Coa{ldentiaL 

Toxicity  iSafa.  Acute  oral  toicicity: 
LDSO  >2Q6  mg/kg  species  (Rat).  B^ 
irritation:  strong  ^ledestRabbit).  Skin 
iiritatioii:  aUght  species  ^Babbit). 

PBS-1371 

Manufacturer.  Confidential 
Chemical  (G)  Polyacrylate. 
Use/Production.  (CJ  Adhesive.  Prod, 
range:  CmfidenfiaL 

P88-1S72 

Manufacturer.  Confidential. 

Chemicat  ffS)  PoVeftu/ 
polycaAoaatepolyvcfteBe  polymer. 

Use/Production.  (G)  Coating  fabric 
Prod,  range:  Confidential 

P 88-1371 

Importer.  ConfidenfiaL 

Chemical.  (G)  Polymer  of  an  aciylic 
acid  ester,  a  vinyl  monomer,  an  acid 
monomer,  and  methacrylic  acid  esters. 

Use/Produt^OB.  (G)  laminating 
adhesive.  Prod,  xange:  ConfidentiaL 

P88-lS7i 

Importer.  Confidential 
Chemical  (S)  Dimethyl  octenes 

mbiture  and  2rBtelhyl-6- 

methyleneoctane. 
Use/Production.  (S)  Industrial 

lubricating  oils  and  grease.  Prod,  range: 

450,000-«00 JQO  kg/yr. 

P88-1STB 

Importer.  Confidential 
Chemical  (G)  Dimethyl  octenes 

mixlufe  and  2HBetbyl-6-methylene- 

octane. 
Use/Production.  (S)  Chemical 

intermediate.  Prod,  range:  Confidential 

P 88-1377 

Mamifaobaer.  Confidential 
Ghenaoa^  fC^  Si^te  polyacrylate. 
Use/Production.  (S)  Automattve 

nefiaMi  cesiB.  ftod.  range:  124.800- 

248,000  kg^ 

P88-137B       . 

Maaufaetmar.  Confideatial: 
.  Chemiced.fU^  ftuotioniilized  acrylete 
styrenattid  wtthutiylate  pohfmet. 

Use/Production.  (S)  Airtemative 
refunsii  interBieoiaTe  resin,  'n  uu.  range: 

ioaooo-2oaooeiegfyr. 


BEST  COPY  AVAILABLE 
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Pa»-iS7«  I 

Manufacturer.  Ciba-Beigy  Corporation 
Dyestuffs  k  Chem. 

Chemical  (G)  Substituted  triazine 
naphthalenesulfonic  acid. 

Use/Production.  (S)  Textile  dye.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5818  mg/kg  species(Rat).  Acute 
dermal  toxicity:  LD50  >2^000  mg/kg 
8pecie8(Rat).  Static  acute  toxicity:  time 
LC50  96  h827  mg/1  specie8(zebra  fish). 
Eye  irritation:  moderate  species(Rabbit). 
Skin  irritation:  negligible 
spedesCRabbit).  Mutagenicity:  negative. 
Skin  sensitization:  positive. 
Hiototoxicity:  positive  8pecies(guinea 
pig)- 
P 88-1380 

Importer.  Tetko,  Incorporated. 

Chemical.  [S]  Horse  chestnut 
extracted  by  solvents,  60%  ethanol- 
water. 

Use/Import  (S)  Screen  preparation 
compound.  Import  ranges:  600  kg/yr. 

T88-1381  I 

Manufacturer.  Milliken  &  Company.   ' 

Chemical.  (G)  Chromophore 
substituted  polyoxyalkylene. 

Use/Production.  (S)  Colorant.  Prod, 
range:  Confidential. 

P8»-13I3 

.  Importer.  Ausimont  U.S.A.,  Inc. 

Chemical.  (G)  Peroxide  curable 
polymer  of  hexafluoropropylene, 
tetrafluoroethylene,  and  vinylidehe 
fluoride. 

Use/hnporL  (S)  <  <  molded  or 
extended  thennoset  elastoner  gaskets. 
Import  range:  Confidential 

P8S-1385 

Importer.  Ausimont  U.S.A.,  Inc. 

Chemical.  (G)  Peroxide  curable 
polymer  of  hexafluoropropylene, 
tetrafluoroethylene,  and  vinylidene 
fluoride. 

Use/Import  (S)  Molded  or  extruded 
thennoset  elastomer  gaskets.  Import 
range:  Confidential. 

P  88-1388 

An/WTter.  Ausimont  U.S.An  Inc. 

Chemicai.  (G)  Peroxide  curable 
polymer  of  hexafluoropropylene  and 
vinylidene  fluoride. 

{/M/inVMnt:  (8)  Therraosetvktttmner 
gaskets.  Import  range:  Confidential. 

P88-1388 

AfoTiu/oc/urer.  Confidential. 

Chemical.  (G)  Polymer  of  a 
quartemary  titanate  ester  and 
bifunctioaal  add. 

Use/Production.  (S)  Ink  additive. 
Prod,  range:  Confidential. 


P 88-1380 

ManufiKturer.  Confidential. 

Chemical.  (G)  Modified  acrylate 
polymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential 

P 88-1391 

Manufacturer.  Rexnord  Chemical 
Products. 

Chemical.  (G)  Functionalizad  styrene- 
butane  copolymer. 

Use/Production.  (G)  Coating  base. 
Prod.  Range:  Confidential. 

P 88-1392 

Manufacturer.  Rexnord  Chemical 
Products. 

Chemical.  [G]  Functionalized 
methylmethacrylate  copolymer. 

Use/Production.  (G)  Coating  base. 
Prod,  range:  Confidential. 

P88-1393 

Manufacturer,  Rexnord  Chemical 
Products. 

Chemical.  (G)  Functionalized  • 
polybutane  polymer. 

Use/Production.  (G)  Coating  base. 
Prod,  range:  Confidential. 

P88-1394 

Manufacturer.  Rexnord  Chemical 
Products. 

Chemical.  (G)  Functionalized  styrene- 
methyl  methacrylate  copolymer. 

Use/Production.  (G)  Coating  base. 
Prod,  range:  Confidential, 

P88-1395 

Manufacturer.  Rexnord  Chemical 
Products. 

Chemical.  [G]  Functionalized  styrene 
polymer. 

Use/Production.  [G]  Coating  base. 
Prod,  range:  Confidential. 

P 88-1398 

Manufacturer.  Rexnord  Chemical 
Products. 

Chemical.  [G]  Ftmctionalized 
butylacrylate  polymer. 

Use/^xtduction.  (G)  Coating  base. 
Prod,  range:  Confidential. 

P8»-1397 

Manufacturer.  Rexnord  Gkenrical 
Products. 

C/iem/co/.  (G)-Po^ntfetbaae 
prepolyner  polymeric  polyiso^anat«^^ 

Use/Production.  (G)  Industrial  coating 
base.  Prod,  range:  Confidential 

P80-1398 

Manufacturer.  Rexnord  Chemical 
Products. 

Chemical.  (G)  Styrene-butane 
polyurethane  prepoljrmer. 


Uae/Production.  (G)  Coating  base. 
Prod,  range:  Confidential. 

P88-1399 

Manufacturer.  Confidential. 
Chemical.  [G]  Polyacrylate. 
Use/Production.  (G)  Coating  base.   , 
Prod,  range:  Confidential. 

P88-1400 

Manufacturer.  The  Goodyear  Tire  ft 
Rubber  Company. 

Chemical.  (G)  Dimethyl  terephthalene, 
alkane  diols  polyester. 

Use/Production.  (S)  Resin  for  toners 
in  reprographics.  Prod,  range:  300,000- 
1,000.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxidty: 
LD50  >  5g/kg.  Skin  irritation:  negligible 
species  (Rabbit). 

P88-1401 

Manufacturer.  Quantimi  Chemical    ' 
Corp,  Emery  Division. 

Chemical,  (G)  Substituted  lactone. 

Use/Production.  (C)  Chemical 
intermediate.  Prod,  range:  11,000-33,000 
kg/yr. 

P8O-1402 

Manufacturer.  Quantum  Chemical 
Corp,  Emery  Division. 

Chemical.  (G)  Substituted  lactone. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  1,100-33,000 
kg/yr. 
P8ft-1403 

MBnu/oc^urdr.  Waterchem  Division  of 
Texo  Corporation. 

Chemical.  (G)  Melamine^yoxal  resin. 

Use/Production.  (G)  Coagulant  for 
waste  water  treatment.  Prod,  range: 
Confidential. 

F88-1404 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  alkyl 
poly(ethoxethyl)  ester  of 
monoethylenically  carboxylic  add, 
mono-ethylenically  unsaturated 
carboxylic  acid,  and  alkyl  ester  of 
monoethylenically  unsaturated 
carboxylic  add. 

Uae/Production.  (G)  Hiidcener.  Prod, 
range:  Confidential. 

P88^1405 

Importer.  Miki  Sangyo  (USA)  Inc. 
Chemical.  (G)  Casting  resin. 
Vae/Import.  (G)  Coating  resin.  Impwt 
range:  Confidential. 

P88-1400 

Manufacturer.  E.I.  du  Pont  de 
Nemours  ft  Company,  Inc. 

Chemical.  \G)  Copolymer  resin. 

Use/Production.  (G)  Extruded  sheet 
and  parts.  Prod,  range:  Confidential. 


/  WA  m.  Wo.  129  /  Monday.  Jnne  ZT.  n»  J  W^fBqeg 


MdUTuRickner.  Padfic  Aaduv 
Chemical  CJQipantiaB. 

ChemlDat\iC]Tleaim»ntmSaiekoi 
branched  a)]|i  linear  ia^  audi  iHith 

icfioa  {S)  Curing  agBBt  for 
ityatems.  Pnid.  range: 


CheBiictd 
CAem 
branched 
polyedqrl 

Usej 
expoxy 
Confident 


wer.  Pacific  Anchor 


(G)  Reacfion  product  of 
'  Bnear  fatty  adds  wifh 

(1^  Curing  i^ent  Sar 
•e  syatems.  Prod,  range: 


Mmrnfactkier.  CoHfidBotiaL 

Cheaiicai}  (Q  Benzoic  add  ester. 

Use/PnaiKtion.  ySi  Oomponeat  of 
polymer.  Pmd.  range:  Confidential 

Toxnatymta.  Acute  oral  toxicity:  LD 
SO  >27V-3Cnmg/l(g  spades  (Rat).  9da. 
irritation:  s^i^  species  (Rabbif). 

PW^UIO 

Manvfac^tnr,  ConfidentiaL 

CAen/col.!  (G)  ModHied  maleated 
metd  resinMc. 

Use/PmMction.  (S)PubBca»on 
gravnre  priming  inks.  Prod,  range: 
Confidentiai 

Toxicity  Data.  Acute  oral  toxici^  LD 
SO  >  5  nig/k|  species  (rat).  Skin 
irritation:  n  Efe^igible  qiedes  (RabbiQ. 

FM-MU     \ 

tiaportef,  ^terex  Ghenical  Company, 
inc. 

CjftejTrrcal.i  (G)  Thermoplastic 
pdyamide  ttsin. 

Use/bnp^.  (S)  Hot  melt  adhesive. 
Import  ran^  2S,000-S0,000  kg/yr. 

p«8-Mas  |{        . 

Maitii^icma:  ConfidentiaL 
ChemioaL>  (G)  Terepfatiialene  polyd 

esters.        [ 
Use/Pmalfction.  (S)  Component  of 

foam  insd^^ng  materials.  Prod,  range: 

55OAm-12,0ix).O0O  kg/yr. 

P8S-1414 

Mana^idtw^er.  Confidential. 

CAesiicofJfG)  Oxyalkylated 
terephthaka^  potyol  esters.  ' 

Use/Pnxfifctim.  (S}  Component  of 
foam  insi  ~ 
660,009-14. 


-1415 


Manufdi 
Oifmioat 
terephtfialt  led  ^iblyel 


.fljDOl^yr. 


t7«r.  CoqUdentiat 
{GIpKyMttcylatfld 


Uae/ProducUon.  (S)  GonipmMnt  for 
^-TT  fninilTitinn  wntnrial  fYnii  ramn 


AfaWffaetowr.  raaliipBHwl 


esters. 


Aod. 


pas-mr 


Ml 


Cheaucal.  (GjOxysMcylated 

Use/Ptoduction.  {S)  Component  of 
foam  insulation  material  Prod,  range: 
Coofidentisa. 


M!am{^iclufler.  ConfidentiaL 
CbaaucqL  (C)  Terephtfaalate  diol 

eslen. 
Uta/Fi9dueiioit,[Si  CoB^eaent  of 

foaai  iwarfsHion  malBtiaL  Prod,  ranga: 

dmjm-umfMktiyt. 

PflB-lffit 

Mumfaeturer.  ConfidentiaL 
Cnemiaaf.'(G)  Disubstltuted 
hetefODonocyueamnio  substituted 
benxenesalfbntc  add,  sodimn  salt. 

Use/Pmductian.  (S)  Intermediate. 
Prod,  range:  ConfidentiaL 


MaaufqctuPN.  r^^^^r^^?\ 
Clheoucai:  {QCob^  substituted  ; 

hetermo— oeia  aao 

hmwnesalfawide  substituted 

napliihaiiiii  wm aiAatitqted 

besaaeaidftioaaude  alkali  metal 

compiex. 
Uee/Prothictkm.  (G)  Open. 

aondispcisivc  use.  Prod,  range: 

ConfidentiaL 

PM-1422 

Manafacturer.  Craifidential. 

Chemical.  (G)  Aliphatic  styrenated 
polyaoylate. 

iSMe/ProdmOion.  (S)  Antomative 
refinish  resin.  Prod,  range:  212,000- 
248.000  kg/yr. 

Date:  f«ie  21, 1988. 
Stave  NsMilNiit-KiaB. 

Acting  Chitf.  PablicDate  Bnitcli,  Information 
ManegmeaHXrition,Offhecf  Toxic 
Substances,^ 
(FR  Docl  M449ai  Fded  fr-M-M;  8:45  aa^ 


.■•■-*^'V'*^.. 


(Ne.Ae^7ttI 


n^ardty  PR*  fhMi  AcHon, 


June  10, 1988. 
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Notke  ia^ateby  aiwea  Hmt  on  |ii 
19Ba  die  General  Counsel  and  the 
Director  of  die  Office  of  Regulatoiy 
PoOcy,  Overset  and  Supervision,  (or 
otiier  respective  doaipRe^  aiding 
pursuant  to  delegated  audiority, 
^ipffwefl  uos^^Hcoiioii  Of  rslaruo 
t^neinl  BaffingB  Bank,  Fajardo,  Puerto 
Rico  (^nBfarao  }•  nil  pai  mission  to 
convert  tolbe  otodi  fiDrm  of  eiganzation 
puianuiit  fc  a  wJuiltaiy  eapervisory 
oeB*ipefsleB.-nBB  tte^iiBQge  In  Ciontrol 
AA  tSooob  rMo  v^  juan  R.  Zasooonoo 
viem.  nOoeiT  r.  iQVBa,  joee  c  ooier 
uapua.  A^DeR  f.  uewB.  vaatmei 
Figueroa-Bocanegra,  Rafael  Soler 
Zapata,  and  }aade  Sate  Zapata,  to 

Ut«l|UlIv  vURffTn  VI  1  BJHIQD* 

By  the  Federal  Hook  Lan  Bank  Board. 
lohaF.CftisQirf.  . 
AssklamtSscntsiyL  . 
[RR  Obc.  a8-4«4Ba  PBad  ».«4-aft  8i46  an) 


FEDERAL  MARITIME  COMMISSION 


The  Fe^ral  Maritime  Commiasioa 
hereby  gives  notice  of  the  filing  of  the 
following  agreemeBt(s)  porsmit  to 
section  5  of  Ihe  SUppmg  Act  of  1904. 

intereatcd  partica  may  in^ied  and 
obtain  a  copy  of  each  agreement  at  the 
Wariringf on.  OC  Office  of  die  Federal 
MarifiHK  Genns«on,  1100  LStreet 
NW.,  RooBi  10025.  fnferested  parties 
may  aabmii  eowiicnts  on  eedi 
agreeneat  to  the  Secretary,  Federal 
Marlttec  Conadsaioa,  Washington,  DC 
20573.  witMn  10  days  after  die  date  of 
the  Fedanl  Rafislar  in  wiiich  tliis  aotice 
appears.  The  requirements  fior 
comments  are  fotmd  in  S  572.003  of  Title 
46  of  the  Code  of  Federal  Regalations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pentfing 
agreement 

Agnemeat  Mb.-  20S-011194-001. 
Title:  Intermodal  Transportation 
Assocation-lffiA-Agreement  (foreign). 
Parties:    •  '  •;  'i'}.^-/ 

NavieraPadfioe.CA4      '"  '■ 
Topgallant  Group,  Inc. 
Traits  Anrtca  Une. 
Cedar  Star  line. 
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Syaoj^is:  The  ptopoMd  amendBient 
would  add  Safbaiik  Lines,  Ltd.,  and  The 
Bank  Lines,  Ltd^  as  parties  to  the 
agreement. 

By  Older  of  the  Federal  Maritiine 
Commission. 

Dated:  June  22, 19e& 
foaephCPttlUBg. 

Secretary. 

[FR  Doc  8»-14360  Piled  6-24-B8:  a-45am] 

BNJJNQ  cow  tTSO^VM 


AgrMinMit(s)  FNed 

Hie  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  (rf  the 
following  agreenieBt(s)  pursuant  to 
section  5  of  the  Shipping  Act  <rf  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C  Office  of  the  Fedeal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-20012a 

Title:  Port  of  Portland  Terminal 
Agreeement  . ; 

Parties:  ♦     ' 

Port  of  Portland  (Port) 

Star  Shipping  A/S  (Star). 

Synopsis:  The  Agreement  provides  for 
the  use  of  Terminals  2  and  4  for  steel  or 
project  cargoes.  Star  agreees  to  use  the 
Port  for  a  minimum  of  twenty  sailings 
per  year  and  to  provide  a  minimum  of 
$200,000  per  year  in  wharfage  and 
dockage  revenues.  The  Port  and  Star 
will  share  in  wharfage  and  dockage 
revenues  above  the  minimum. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  June  22. 1968. 
losaphCPotUng, 
Secretary. 
[FR  Doc  88-14430  Filed  ft-24-6e;  8:45  am] 


AcnoNc  Notice. 


FEDERAL  RESERVE  SYSTEM 

FeM  aiKl  DeadHnM  for  Federal 
Raaarva  Check  Sarvfcaa 

AQENCv:  Board  of  Governors  of  the 
Federal  Reserve  System. 


R  The  Board  has  approved 

prices  and  deadUnea  for  new  Fsdnral 
Reserve  retioned  check  servioea  as  well 
as  revised  prices  and  deadlines  for 
forward  collectkm  services. 
■precnvi  BATK  Prices  and  deadlines 
are  effective  September  1.  ie8& 


Steven  O.  App,  Manager  (202/482-37«»). 
Gayle  Thompson,  Program  Leader  (202/ 
452-2834).  or  Nalini  T.  Rogers,  Analyst 
(202/462-3801).  DiviaioB  of  Federal 
Reserve  Bank  Operation*;  for  the 
hearing  impaired  onJy. 
Telecommunications  Device  for  the 
Deaf,  Eamestine  HiU  or  Dorothea 
Thompson  (202/452-3544). 

tuwimoiTAiiv  mfommtion:  The 

Expedited  Funds  Availability  Act  (Title 
VI  of  the  Competitive  Equality  Banking 
Act,  enacted  by  Congress  on  August  10, 
1987  (12  U.S.C  4001-4010))  is  designed 
to  ensure  prompt  availability  of  fimds 
and  to  expedite  the  return  of  checks. 
Specific  fimds  availability  schedules  are 
required  by  the  Act  and  will  become 
effective  on  September  1, 1988.  On  May 
13, 1988,  the  Board  authorized  the 
Federal  Reserve  Banks  to  provide  new 
services  to  expedite  the  retiun  of  unpaid 
checks,  effective  September  1, 1988. 
These  services  are  designed  to  reduce 
the  risk  to  depositary  bands  ^  from 
making  funds  available  for  withdrawal 
on  a  more  prompt  basis  and  in 
accordance  with  the  schedules  required 
by  the  Act  The  Board  is  publishing 
prices  and  deadlines  for  the  new 
Federal  Reserve  returned  check  services 
as  well  as  revised  prices  and  deadlines 
for  forward  collection  services. 

Currently,  the  Federal  Reserve  does 
not  explicitly  price  returned  checks; 
instead  the  costs  of  handling  returned 
checks  are  incorporated  into  Uie  Federal 
Reserve's  forward  collection  fees.  The 
new  returned  check  services  are  being 
priced  explicitly,  with  the  fees  being 
assessed  on  the  paying  or  the  returning 
bank  depositing  returns  with  the  Federal 
Reserve.*  Price  ranges  for  the  new 


1  >»Ba„|(H  I,  defined  {^  Regulation  CC  to  include 
■U  depository  institutions.  A  "peytng  bank"  is  ths 
haak  that  pays  the  chack  and  indudas  payable 
through  and  payable  at  banks.  A  "depoaitaiy  bank" 
is  the  bank  in  which  the  check  is  first  deposited.  A 
"returning  bank"  is  a  bank,  other  than  the  paying 
l>ank  or  the  deposiUry  bank,  that  handles  s 
returned  check. 

*  Returns  must  be  explicitly  prioad  since  some 
retumed^hacks  handled  by  the  Federal  Reserve 
will  not  follow  the  sane  twite  as  th^  ioUowed  in 
the  forward  coUection  process,  and  therefore  may 
not  be  subjecl  (u  the  Reserve  Bank's  forward 
coUection  fees.  Alsa  under  the  new  check  services, 
paying  banks  ana  returning  iMnlct  can  depoait 
returned  checks  with  the  Federal  Reserve  hi  various 
wsys  that  result  in  different  costs  being  htcnrred. 


returned  diedc  services  were  published 
in  the  December  1987  propose)  to 
fanplement  die  Expedited  Ftmds 
Availability  Act  (52  FR  47112),  and  more 
spedflc  ofBce-by-office  estimated  price 
ranges  and  deadlines  were  published  on 
April  11, 1988  (52  FR  11980)  to  assist 
correspondent  banks  in  developing 
competing  returned  chedc  services  and 
to  provide  other  banks  with  iitformation 
that  would  be  useful  in  planning  how  to 
most  effectively  meet  their  new 
expeditious  return  responsibilities. 

Implementation  of  new  returned  check 
services  are  projected  to  increase  the 
cost  of  1988  Reserve  Bank  chedc 
operations' by  as  much  as  $15  million 
above  the  approved  1988  budgeted 
amounts.  A  $15  million  supplemental 
check  operating  budget  for  1988  was 
approved  by  the  Board  on  December  9, 

1987.  The  Reserve  Banks  have  estimated 
that  costs  will  be  $30  millon  higher  in 
1989,  reflecting  the  full  year  impact  of 
new  returned  check  services. 

The  total  costs  for  check  services, 
including  the  Private  Sector  Adjustment 
Factor  ("PSAF'),  in  1988  are  projected  to 
be  $511.6  million.*  Total  revenue  in  1988 
is  estimated  at  $514.8  million,  resulting 
in  a  100.6-percent  cost  recovery  rate. 
This  projection  is  lower  than  the  102- 
percent  recovery  rate  projected  last  fall 
due  to  the  inclusion  of  costs  to 
implement  the  new  returned  check 
services,  which  will  not  be  fully 
recovered  through  returned  check  prices 
within  the  September-December  1988 
period.  In  1989.  the  total  cost  for  check 
services,  including  PSAF.  is  projected  to 
be  $539.3  million.  Total  revenue  in  1989 
is  estimated  at  $548.8  million,  resulting 
in  a  cost  recovery  rate  of  101.8  percent. 

The  1980  prices  have  been  developed 
before  the  development  of  the  1989 
budgets  or  the  computation  of  the  1989 
PSAF.  A  PSAF  comparable  to  that  for 

1988  was  assimied  in  calctilating  the 

1989  prices.  An  initial  computation  of 
the  1969  PSAF  has  recentiy  been 
completed,  and  it  appears  that  these 
imputed  costs  will  be  lower  than  the 
amoimt  used  in  the  check  repricing 
exercise.  The  reduced  PSAF  is  largely 
attributable  to  the  reduced  earnings 
reported  for  1967  by  die  bank  holding 
companies  included  in  die  sample  upon 
which  the  Federal  Reserve  bases  its 
PSAF  computation.  Hie  Board  is 
reviewing  the  approved  PSAF 
methodology  and.  if  necessary,  will 
issue  for  public  comment  proposed 
changes  in  the  methodology  in  the  fall  of 

1988.  The  Board  anticipates  Uiat  tiiis 
review  will  include  the  determination  of 


•  Costs  include  those  assodaled  with  aew 
returned  check  services. 
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Fed^iUtkaerve  forward  collection 
check  volun  le  is  eiqiected  to  continue  to 
grow  at  a  di  creasing  rate.  Chedi  vdume 
growth  in  1(  88  and  1980  is  projected  at  3 
percent  and  2.7  percent  respet^vely. 
conqmred  i<  I  a  4J  percent  growdi  rata  in 
1987.  Resep  e  Banks  project  an  increase 
in  returned  1  dieck  volume  of  21  percent 
in  1980  con  i  >ared  to  1087,  due  to  the 
implement  1  ion  of  the  Ejqiedited  Poinds 
Availabilit  /  Act  (The  powth  bnpact  in 
1008  retun  i  d  ch^k  volume  was 
understate  I  due  to  the  partial  year 
impact  anq^ls  not  considwed  in  this 
analyst.)  Ime  to  the  uncertain^  of  the 
actual  effea  of  the  Bjqtedited  Funds 
Availabditv;  Act  on  Federal  Reserve 
returned  chick  volume,  the  cost 
recovery  tiifB  could  be  substantially 
different  tli^.pl!ojected. 

The  Boai4  has  reduced  forward 
collection  |^  item  fees  by  an  average  of 
0.2  cents  as  ja  result  of  the  removal  of 
returned  ch^  costs  from  to  cost  base 
for  these  pnces.  Currently,  returned 
thetk  cbstscomprise  approximately  10 
percent  of  Reserve  Bank  total  check 
collection  f9«ts.  On  a  System  average 
basis,  the  new  basic  city  price  is  - 
reduced  01^  mill,  the  basic  RCPC  i»ioe 
is  reduced  hvo  mills,  the  dty  fine-sort 
price  is  reduced  tivo  mUls,  and  the 
RCPC  fine-iaort  price  is  reduced  two 
mills.  Siod  {fine-sort  prices  typdally  are 
less  than  o^  cent  while  pro^ued 
prices  aveiit  ge  more  than  two  cents,  the 
decline  in  me-sort  prices  averages 
about  twenljy  percent  compared  to  about 
a  seven-percent  decrease  in  processed 
prices,  liie  new  collection  fees  are  in 
conforman  a  with  System  guidelines. 

The  new  prices  become  effective 
September!  1 1088,  and  are  scheduled  to 
remain  in  Meet  through  1080.  Forward 
collection  mice  reductions  in  some 
districts  will  be  less  than  the  total 
returned  chick  costs  being  removed 
from  the  colection  fees  due  to  an 
anticipated  Increase  in  unit  costs  in 
1080.  In  otl^ar  districts,  the  forward 
collection  ^1  ice  reductions  are  greater 
than  the  ai  1  ount  of  return  costs,  because 
the  districti  an  attempting  to'lowar . ' 
their  tost  Kscovafyriates.      •  ' 
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Raw  returned  chedc*  prices  range 
from  90  cents  to  76  cents  for  local 
returns  and  40  cents  to  06  cents  for    ' 
,W»^^pc«lfflipnedglMGks.:  Qualified   . 
retmnedaiw^iwii^aregafaeially   . 
douoM  to  tf^  the  ooneqionding 
foward  collection  fees.  Fees  frnr  fine-sort 
retiiiiied  cliedcs  are  the  same  as  those 
for  fine-sort  forward  collection  items. 
With  ten  exceptions  out  of  die 
approximatdy  800  individual  prices  for 
returned  chedcs,  all  prices  are  within  the 
ranges  published  by  the  Board  on  ^ril 
5,10a. 

Thk  Board  believes  that  the  price 
spread  between  raw  and  qualified 
returned  check  prices  not  only  reflects 
the  difiisrences  in  Federal  Reserve  costs 
for  processing  these  types  of  diedcs,  but 
also  encourages  institutions  to  deposit 
their  returned  chedcs  in  qualified  form. 
Cunendy,  Reaarve  Banks  expect  to 
receive  40  percent  of  returned  check 
vdume  as  qualified  returned  diecks. 
Depodtors  would  reduce  thdr  per  item 
charges  by  26  cents  to  00  cents  by 
qual^ying  tiidr  retmned  checks, 
depending  on  the  Reserve  Bank  office 
and  the  type  of  returned  dusdc 
Qualifying  checks  for  automated 
processing  often  e^qwdites  the  return 
process.  The  price  qiread  between  raw 
and  qualified  returned  check  (Moducts 
also  creates  an  onmrtunity  for 
correspondent  biudcs  to  offer  returned 
check  services  in  wdiich  they  accept  raw 
retmned  checka.  ddiver  some  returns 
directly  to  die  depositary  bank  and 
qualify  odier  returns  for  delivery 
through  a  Reserve  Bank  or  other 
returntag  bank. 

Hie  Board  has  also  revised  fees  for 
certain  odief  chedi  service*,  induding 
return  item  notification  and  truncation 
services.  Unit  cotfts  for  payor  bank 
services  and  for  the  IntenUstrid 
Transportation  System  are  expeded  to 
remain  constant  throudi  1080  and 
therefore  these  prices  have  not  been 
changed  at  this  time.  Check  collection 
and  return  fees  will  be  reviewed  in  the 
spring  of  1080  and  the  Board  will  make 
price  adjustments  to  be  effective  in  mid- 
1080,  if  warranted. 

The  deadlines  for  check  collection 
services  are  generally  the  same  as  those 
currendy  in  effect:  only  minor  changes 
to  the  currmt  deadline*  have  been 

*  A  raw  ntmoad  dMck  i*  •  Ntum  that  h«t  not 
DMn  praparad  fov  aatooMlad  ptooaiaii^  A 
qualifiad  ntumad  chack  >•  a  latum  that  ha*  baan 
prapand  for  aulMnatad  praoaasiiis  by  pladng  a 
•triy  o«  tha  ji^iack.  or  piKiat  iIm  chack  in  a  cairlar 
aavalopaiapdjnoodingtiia  atrip  or  anvalopawHIi 
tlia  itMiaiis  «)Mbar  of  tha  dapaaitaiy  bank,  dw 
amouBt  of  thp  diack,  and  a  ^Mdal  ratum  idantiflar. 

..-.  ;••:»> /....;r^ /,••• '(.i.  .  -  • 
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ad(q>tad  Deadline*  for  qualified  and 
fine-sort  retunaed  chedc  services 
paralid  forward  colledian  deadUnes. 
For  raw  letumed  chedcs.  Reserve  Bank 
offices  genirally  offer  a  midnight 
deadline  for  sorted  returned  checks  and 
a  deadline  between1l:00  p.m.  and  KMX) 
p.m.  for  mixed  returned  checks.  Many 
offices  oSier  additional  raw  returned 
check  dea<yines  as  well.  All  deadlines 
are  in  conformance  with  System 
guidelines. 

CapiBB  of  the  fee  schedules  and 
deadlines  for  Federd  Reserve  Bank 
priced  services  are  available  from  local 
Federal  Reserve  Banks. 

By  order  of  tlM  Board  of  Govemon  of  tiie 
Federal  Reserve  Syatem.  Jane  21. 1988. 
wmianW.VVaes, 
Secretary  of  the  Board 
[FR  Doc.  88-14360  Filed  6-24-88;  8.-45  am] 
aaxaia  COOK  vi*-ei-« 

DEMRTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


CwiMro  for  Dwmwo  Conlrol 
AflMiey  forToiie  Subctanow  and 


ABsoanion  Of  iBnoniy  noMOi 


Introductioa 

The  Canters  for  Disease  Control 
(CDC)  and  die  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSIMl)  announce  the  availability  of 
funds  in  Fiscal  Year  1088  for  a 
cooperative  agreement  with  the 
Assodation  of  Miniwity  Health 
Professions  Sdiools  (AMHPS)  to  assist 
diem  in  enhancing  educational  and 
research  opportunities  in  health 
promotion  and  disease  prevention  and 
providing  professional  and  practical 
work  o^erience  for  AMHPS  faculty, 
staff,  and  students.  This  is  not  a  formal 
request  for  application.  Assistance  will 
be  provided  only  to  AMHPS  for  the 
support  of  diis  project  No  odier 
applications  are  solidted  or  will  be 
accepted.  This  requed  complies  with  the 
provisions  of  the  FHS  Ckants . 
Administration  Maniud  Parts  142  and 
144.  The  Catalog  of  Federal  Domestic 
Asdstance  number  is  13.283. 

AudHicidng  Legidatioa 

This  cooperative  agreement  is 
authwized  under  section  301(a)  (42 
U.S.C  241(a))  of  die  Public  Heddi 
Service  Ad,  as  amended. 
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Sinoe  tfw  pabBcation  of  die  Repdrt  of 
tiw  Sccratary's  Tmk  Pone  on  Mack  end 
FAiority  Heaiyi.  the  Centert  ier  IXeeose 
Control  (CDC)  and  the  Agenqrbr  Toxic 
Swbeiincee  Md  Dieeaee  Re^rtiy 
(ATSDR)  have  oomndtted  themaelveB  to 
red«ioe  tlie  exoesshfe  bnrden  tt 
disabdHy  and  death  home  by  minority 
|x9«latioBs  in  the  United  States. 

The  Association  of  Kfinwity  Healtfi 
Professions  Schools  is  conunitted  to 
expandiag  and  enhancing  educational 
opportonities  in  die  Iwalai  professions 
for  minorities  and  disadvantaged 
students  with  the  ultiniate  goal  of 
improving  the  health  status  f^  minority 
and  disadvantaged  pei^le. 

With  AMHPS's  ability  to  identify 
minority  health  problems  in  the 
community  and  CDCs  and  ATSDR's 
knowledge  and  expertise  in  health 
promotion  and  disease  prevention,  the 
three  organlutiuus  could  collabmate  to 
improve  the  input  <tf  health 
professionals  in  minority-ielated  health 
activities. 

The  Secretary't  Repot  recomiMnds 
joint  efidrts  with  groups  ootside  the 
Federal  government  to  address  minority 
health  probl«ns.  A  cooperative 
agreement  with  AMHPS  emphasizing 
health  promoton  and  disease 
prevention  among  minority  and 
disadvantaged  populations  would 
adhere  to  this  recommendation. 

A  key  element  in  solving  minority 
health  proUems  is  an  increased 
presence  of  health  professionals 
concerned  with  those  issues.  Facidty, 
staff,  and  students  at  AMHPS  member 
institutions  have  an  especial  interest  in 
reducing  tfie  disease  burden  of  minority 
and  disadvantaged  popolafions. 

Thk  collaboration  would  increase  ttie 
number  of  minorities  in  the  heaMi 
professions  and  would  provide  a 
centralized  group  of  minmity  health 
professionals  to  develop  and  implement 
strategies  to  address  hMlOi  promotion 
and  disease  prevention  objectiTes  for 
minmities.  It  wodd  allow  the 
advancement  of  pubHc  health  programs 
targeted  to  minorities  and  upgrade 
educatioiial  opportunities  for  minority 
health  professionals. 

Reasons  for  Proposing  Sbi^  Source  for 
Tnis  Cooperative  Agraaaieut 

The  factor  that  distinguishes  AMHPS 
from  the  universe  of  health  professions 
schools  is  its  unique  mission  to  prethice 
excellent  health  professionals  firam 
minority  and  disadvantaged 
backgrounds.  AMHPS  educates  20%  of 
black  physicians,  SOX  of  black  dentists, 
50%  of  black  pharmacists,  and  75%  of 
black  veterinarians. 

The  Association  has  goals  of:      \ 


Improved  health  status  for  Bteot^y  and 
disadvantaasd  poMon.  bmMsad 
numbofs  of  odaaiWas  is  tlie  baahh 

,  wammimA  haahh  sorrtcas  to 


und 

reseaichi 

and  stRBcllisnad  and  < 

onicHla  in  minarity  hiaMi  professions 

schools. 

This  Association  has  hedged  itself  to 
ideals  that  are  identical  to  die 
anticipated  outcomes  of  Uris  cooperative 
agreement  Tlie  ntfliiation  of  AMHFS  in 
this  endeavor  «vill  ensuK  upgradsd 
curricula  and  practical  experience  that 
will  contribute  to  die  production  of 
excellent  healdi  professionals  wiA 
commitiaeiit  to  minority  and 
disadvantaged  populations.  Thoe  is  no 
other  organiaation  of  minatity  health 
professiens  schools  nor  is  there  any 
other  organization  exhibitiag  the  some 
expertise  ki  minority  iwol^  Based  on 
the  above.  CDC/ATSDR  feels  that 
AMHPS  is  die  ooly  organization 
qualified  for  tUs  endeavor. 

AvaOabililyorFbnds 

Approximately  $ZSO,000  wiQ  be 
available  hi  Ftscal  Year  1968  for  diis 
cooperative  agreement.  It  Is  expected 
that  die  a^vement  will  beg^  on  or 
about  September  30, 2968,  and 
depending  upon  the  availability  of 
funds,  will  be  funded  in  12-month  budget 
periods  within  a  5-year  project  period. 
Funding  in  the  secmid  and  subsequent 
years  is  subject  to  the  avaiUlrility  of 
funds  and  satisfactory  progress  of  the 
applicant  in  OMeting  the  objectives  of 
the  coofiecative  a^eeaaent 

Odier  Subinissicms  snd  Review 
Reqidremonts 

AppUcstion  is  not  subset  to  review  as 
governed  by  Exaculiva  Order  12372, 
Intergoyenmentai  Review  of  Federal 
Programs. 


A  full  description  of  die  program, 
incla^ag  criteria  for  review  of 
an^cation,  af^rficatirai  procedures, 
copies  of  appUcation  forms  PHS  5101-1, 
and  odierinaterials  may  be  obtained 
frxmi  Teciy  Maiicle,  Grants  Manoganent 
SpeciaHirt,  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control,  2SS  East  Paces 
Feny  Road,  NE,  Roeai  3201  Atlanta.  GA 
30306,  (40i)  MSr^Sn  or  PTS  290-0511. 
Technical  assistance  may  be  obtained 
from  Laurie  Elam,  Project  Officer,  Office 
of  the  Director,  Trafaiing  and  Labmatory 
Program  Office.  1600  Clifton  Road,  Mail 


Stop  B^20b  Adanla.  GA  90333.  H04 
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Part  M.  Chapter  M  (Famfly  Support 
Administration)  of  the  Statement  of 
Organization.  Amotions,  and 
Delegations  of  Audiority  of  die 
Depfvtment  of  Health  and  Human 
Services  (51  PR  1164,  April  <  1986  as 
amended  most  recendy  at  52  FR  35858, 
September  24, 1987)  is  amended  to 
reflect  the  revision  of  Chapter  Kffi, 
Office  of  PaMcy  and  organization 
changes  within  die  Family  Sopport 
Admini^vdon  (PSA).  Spedfically  Oe 
changes  aro  as  feBovvs: 

First,  the  aboUshinent  of  die  Office  of 
Policy  and  the  transfer  of  the  fioictions 
to  the  newly  established  (1)  Office  of 
Program  Evaluation  and  (2)  Office  of 
Planning  and  Policy  DevelofMnenL 

Second,  changes  are  being  oaode  fai 
the  mission,  organiiatiott  and  functions 
of  die  (^ce  of  P^cy  (OP). 

Specifically,  the  dmnges  are  as 
follows: 

1.  Amend  Chapter  M.  la  Orgoiization 
to  delete  die  Office  (rf  Policy  (MB)  and 
inserting  die  "Office  of  Ihogrsm 
Evahiatian  (M^  and  "Offioe  of 
Planning  and  PoBiy  Dovelopnient  (    )" 
after  the  Office  of  Comimmicatiwis 
(MC). 

2.  Amend  Chapter  M.  20  Functions,  te 
delete  Paragraph  D  in  its  entirety  and 
replace  it  with  the  following: 

D.  Office  cfPnfftim  Bwahiatien 
(OPE)  provides  londaiAip,  directtan  and 
overrighl  to  plan,  develop  and  assiue 
consistencgr  of  FSA  program  direction 
among  FSA  components  and  between 
HHS  Operatiiig  Divisions.  Flans, 
develc^s  snd  monitors  strategies  for  . 
promoting  FSA  program  direction; 
analjrzes  impact  of  proaammatic 
alternatives,  indndhig  fiscal  impact. 
Coordinates  dwdevelopraent  of  priority 
areas  for  fandtag  researdi  and 
evahmtion  programs;  manages 
ctosscuttiiig  raseai  eh.  demonstration 
and  evaloatlQa  prefeds.  Devriope  and 
manages  special  iwioitty  initiatives  for 
which  FSA  has  lead  responsibility  for 
the  Department  Serves  as  the  focal 
point  for  legislative  development 
activities. 


ditactiam  i^  ovacsight  to  msmic 
comwtea^  ia  the^levvkipneat  of  iaqg- 
BUiflepluAuigaad  p«iiqri«iHuliww 
amoqg  KS^  «<)iBp»aaits  aad  tetwaen 
HHS  OpeMdog  DivisiaiU.5enrM  M4he 
Adminittiititar'*  frindpal  adritor  on  all 
pdiqr  iaa^len  ia  FSA.  Sarrea  as  ihe 
focal  pain^far  Dnnjmaiinaal  -n^yMfg 

4.  Amend  Oiapter  M.  20  FvacOimm.  to 
change  PalrpgraphsEF.  G<  H.  la^J  to 
Paragraphia  P.  G,  H.  I. )  aadK 
respectively. 

S.EaKaWahChaplBr<  J,<Xfiae«r 
TlanBiDg  mdPtiksF  Sevalapauat  «• 


jfiKlliBipBCL 

I  ^dewdbpowitt  of  priority 
'laad 


I  Mission 

»< 

.20  Functions 
M M  MistSon.  The  'O^ae  «f 


runcti( 
JfilM 


PltUWJifgi 

tOFF^ia^ataSaBeBfar^f-ja^ 
Support  Annnniatoation  responsAilc  far 
the  JevekUinent  of  long-range  plaamng 
aaiiiianllaiMiiiiai  i^fc^lSA. 
Reconune^Qs  to  and  advnes  tiie 
Administrajtor,  FSA  on  i '"     *" 

conson 


heaieda. 

who  repati:^  dmotijr  te  te 

Administrator,  Family  Support 

Administratioa. 

M ^FunoUoas.  Cffioe  of  the 

Associate  Administrator ptavidB» 
dlietlioH  and  execolive  leadenbip  to 
OPPD  In'oa  adnn^dstnitluiR  of  its 
reaponslb^tiea.  Serves  as  the  ptincipd 
advisor  to  iQie  AuiniuistrBlxv  oo  all 
policy^e^tbd  matters  for  FSA. 
Represertti  qr  Adndidatrator  In 
contacts  a|id  negottattoos  wtth  members 
of  r 
an  ISA-arilda  loag  aai  i 

pi      .  JT  \      . 

gaiteiae  Ifir  KBA  MmiiUk^m  aad 
praai<iBa:0MaaGa  aod  ^adodBsl 
assistance!  <o  FSA  components  In 
devel^ii 


AdminkrtBatar  «B  «l  oajRan  rahted  to 
pregnuB  evalaatlaa  aadnaawoh, 
dBHinntraliea  aad  e»ri«a8en  issTCS. 
Maaagea  ^padal  fa^eoU  and  iriSafires 
of  piiaritf  aoncam  to  4iie  AdniaiatFirtor. 

B.  DiniioHi^MaaBQich, 
DemomKttwfim  mudBrfthatmn  provides 
gaidanoe  aadavaniglit  to  fSA  prag^em 
coaqpaaenlite  Ae  oondiiot  «f  Teaaarch, 
demoaBfaaMMa  aad  wrriaadoa  (ROAE} 
andHlanBliaaaiy  piagiiBms.ldeirtilies 
majorlasaaa'adddh  may  awHt  taacareli 

.bi 


In  its  enticMy  andiqplaceit  «iih  ika 


yaayaaaaija^acroS  »iHiiww.TJevewps 
aaa  aHaa^BB'VoaaoKQngTeaearCiiit 
demonstiinoBaBB  einuafioii 

ted^otogies  aat^astpaactieBsvr 


laaieadacddp 
iiitialives 
fSA 
«dBaaa«Bd  flrith  odier 
Ike 
aUstnativas 

and 
and  policy 
ud 
evalutes  pro-am  BtatistiBS«Bd 
pertaraiaanHa  detenaiae  piikfj 


priority! 

ililiiiiiiliiiai^fcBihBii 
«ei 
reqiiiMJ 


ilityfor 


AdmiaitnOm. 


f<OKul^9tfpoH 


(FR  OM:.«B-4«l9«TCe(i  •-C4-a8;  •:«  am] 


Food  Md  Om(  AdNfdnMnitlon 


AIRLmw*  jAafoeoa  A)  Ri|id 
PMmMMa  Contact 


AOKNCV:  Food  and  Drug  Admitristration. 
action:  NtfGce. 

MHMMRVSiaei'ood  and  "Drug 
AaBdaiatoittOBfR)A|isanBouncingit8 


appliaaMaa  bf  Weriayjeaaea.  Chicago, 
IL,  tar  ycenailial  i^ipiovn.  under  fllie 
Medical  Pewioe  Aawaduwiuts  of  vsn,  of 
the  spherical  AIRLans*  (arfooon  A) 
Rigid  Gaa'ftnneaMe  Cnrtact  Lens 
(dear-ana  xiBlafli  lof  dcnnded  wear. 

the  Ophthahidc  Be vlees  Panel  FDA's 
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Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  appUcant  by 
letter  of  April  13, 1968,  of  the  approval  of 
the  supplemental  application. 
DATK  Petitions  for  administrative 
review  by  July  27. 1988. 
AOOMtSS:  Written  requests  fcH-  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62, 5600  Fishers 
Lane.  Rockville.  MD  20857. 
FON  RIRTHOI MPOMMTION  COMTACT: 
David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  Spring,  MD  20010, 
301-427-7940. 

SUPPUatENTAIIV  mFOMNATION:  On 
August  1, 1986.  Wesley-Jessen.  Chicago, 
IL  60610,  submitted  to  CDRH  a 
supplemental  application  for  premarket 
approval  of  the  AIRLens*  (arfocon  A) 
Rigid  Gas  Permeable  Contact  Lens  for 
extended  wear.  The  spherical  AIRLens* 
(arfocon  A)  Rigid  Gas  Permeable 
Contact  Lens  is  indicated  for  daily  wear 
or  extended  wear  from  24  to  36  hours  of 
continuous  wear  before  removal  for 
cleaning  and  disinfection  as 
recommended  by  the  eye  care 
practitioner.  The  lens  is  indicated  for  the 
correction  of  visual  acuity  in  not- 
aphakic  persons  with  nondiseased  eyes 
that  are  myopic  or  hyperopia  The  lens 
may  be  worn  by  persons  who  may 
exhibit  astigmatism  of  4.00  diopters  (D) 
or  less  that  does  not  interfere  with 
visual  acuity.  The  lens  ranges  in  powers 
from  -20.00  D  to  +WM  D  and  is  to  be 
disinfected  using  a  chemical  lens  care 
system.  The  tinted  lens  contains  the 
color  additive  D&C  Green  No.  6  in 
accordance  with  the  color  additive 
listing  provisions  of  21  CFR  74.3206. 

On  May  29. 1987,  the  Ophthabnic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  April  13, 
1988,  CDRH  approved  the  application  by 
a  letter  to  the  appUcant  from  the 
Director  of  the  CMRce  of  Device 
Evaluation.  CniH. 

A  summary  of  Uie  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Managonent  Branch  (address 
above)  and  is  available  from  that  office 
upoM  written  request.  Requests  should 
be  identified  widi  the  name  of  the 
device  and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document. 

A  copy  pfall  approved  labding  is    . 
available  ifor  pubUc  inspectioii  at 
CDRH— contact  David  M  Wtfl^le 
(HFZ-4^j,  address  abpv^. 


The  labeling  of  the  AIRLens^  (arfocon 
A)  Rigid  Gas  P»nneable  Contact  Lens 
states  that  the  lens  is  to  be  used  only 
with  certain  sohitions  for  disinfection 
and  other  purposes.  The  restrictive 
labeling  informs  new  users  that  they 
must  avoid  using  certain  products,  such 
as  solutions  intended  for  use  with  hard 
contact  lenses  only.  The  restrictive 
labeling  needs  to  be  updated 
periodically,  however,,  to  refer  to  new 
lens  solutions  that  CDRH  apptovet  for   - 
use  with  approved  contact  lenses  made 
of  polymers  other  than 
polymethylmethacrylate,  to  comply^with 
the  Federal  Food,  Ihiig.  arid  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et  seq.),  and 
regulations  thereunder,  and  widi  the 
Federa^  Trade  Commission  Act  (15 
U.S.C.  41-58).  as  amended.  Accordingly, 
whenever  CDRH  publishes  a  notice  in 
the  Federal  Register  of  approval  of  a 
new  solution  for  use  with  an  approved 
lens,  each  contact  lens  manufacturer  or 
PMA  holder  shall  correct  its  labeling  to 
refer  to  the  new  solution  at  the  next 
printing  or  at  any  other  time  CDRH 
prescribes  by  letter  to  the  applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  S15(g) 
of  the  act  (21  U.S.G.  360e(g)).  for 
administrative  review  of  C3)RH's 
decision  to  approve  this  appUcation.  A 
petitioner  may  request  either  a  formal 
hearing'under  Part  12  (21  CFR  Part  12)  of 
FDA's  administrative  practices  and  fs^ 
procedures  regulations  or  a  review  cT^ 
the  application  and  CDRH*8  actiOD  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  fbim  of 
a  petition  for  reconsideration  under 
S  10.33(b)  (21  CFR  ia33(b)).  Ar  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petiti(Hi  and  will 
publiih  •  notice  of  its  decision  in  tliiB 
Federal  R^tar.  tf  FDA  grants  die 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  f(MiB  of  revicfw  to  be 
used,-  Ae  persons  «^b  may  participate 
in  the  review,  the  Sme  and  place  vvhcfre  ~ 
the  review  will  occur,  and  otherdetaiJs. 

Petitioners  may,  at  any  time  on  or  - 
befwe  July  27, 1968.  file  with  the 
Dockets  Managonent  Brandi  {address 
above)  two  eopies  «f  each  petition  and 
supporting  data  and  inf onaation.  :  ,r. 
identified  with  ^e  name  of  tilie  device ; 
and  the  docket  nuBraer  foimd  in 


brackets  in  the  heading  of  diis 
document.  Received  petitions  may  be 
seen  in  the  ofBce  above  between  9  a.!n. 
and  4  p.m.,  Monday  through 'Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
51S(d).  52e(h).  90  Stat.  554-655. 571  (21 
U.aa  3eOe(d).  SeO;  (h)))  and  under 
auUiority  delegated  to  the  Commissioner 
of  Food  and  I>nigs  (2T  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR5.53). 

bated:  June  17, 1988. 

{ohnCVillfbrih. 

Director,  Center  for  DevioM  and  Radiological 
Health: 

(FR  Doc.  88-14430  Filed  6-24-88;  8:45  am] 
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[Docket  No.  88IM)184) 

Hybrttoch,  Inc^  Profnaricot  Approval  Of 
Tandain*-E  AFP  hnmunoanzymetric 
Aaaay 

AQSNCV:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Hybritech 
Inc..  San  Diego.  CA,  for  iMremarket 
approval,  under  the  Medical  Device 
Amendments  of  1976.  of  the  TANDEM*- 
E  AFP  Immtmoenzymetric  Assay  to  aid 
in  the  detection  of  fetal  open  neural  tube 
defects.  After  reviewing  the 
recommendation  of  the  Immunology 
Devices  Panel.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  by  letter  of  April 
29, 1988,  of  the  approval  of  the 
application. 

DATK  Petitions  for  administrative 
review  by  July  27, 198& 

Aooncss:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-306).  Food  and  Drug 
Administration.  Rm.  4-62, 5600  Fishers 
Lane,  Rockville,  MD  20657^  ....  ^..■ 

WW  RWTMm  mFOWIATlOW  COWTACT. 
8.K<  Vadlamudi,  Center  fcM*  Devices  and 
Ra^logical  Health  (HFZ-440),  Food 
and  Drug  AdmiiUs^tion.  8757  Geo«gia 
Avenue.  Silver  ^ring.  MD  20810, 301- 
427-7550. 

•UWtBMmTAIIV  MFOnMATMN:  On      I 
December  16, 19e7.-Hybritedi,  Inc.  San 
Diego.  CA  92121.  submitted  to  CDRH  an 
application  for  premarket  approval  of 
theTANDEM^-KAFP 
ImquinoMi^raetric  Assay  to  aid  in  the 


^'^DL^^.«>.^a/  Msnaay.  juae  ff. 


(immunoeiutyiiMtric 


meaturemeUt  of  atpha-fetapraWafii^l^ 
in  maternal!  ierum  at  IS  to  20  weeks 
gettaSon  a»d  amniotic  fhiid  at  IS  to  21 
wsriu  smMini'tnaid  m^e  deteaion 
of  fetal4weM«eHri  tdbe  ^Maets  ftno^. 


^anlj 


ip^ft'OTJ 


I  am  MID. 

klfaefa 


imCQifJ^ 
aletterlotiii 
Director  of 
Evaluation. 
A 


ifammelogy 
.aoFDAadnaoiy 


applicant  bom  the 
le  Office  of  Device 


rf<he— ietyanJ 


liaoifileiBlln 

r,^ — BBtftnch<aMieM 

abMrej  aad^  aviaiUlB  fron  tlMl  oOkc 
■  He^aetls  anoBia 
fce  ideniifiB^liwM  the  owKcf  ^ 
device  aad  ne  rinrlfrt  ■amlm  futuiil  ia 
bcadwlB  ia^  kaad^of  tUa 
rianiunent  ji 

avaflable  fo^lpiibJic  iu|Mctioa  at 
COBH-c(^lkctSX  VaiUanudi  {HFZ- 
440).  addmaUabave. 

Oppectmdly  iw  AJarinfelMfive  Itovlaw 

Section  SMiQl^  ef  Ae  Federal  Food. 
ling,  and  Ccjmetic  Act  t^e  act)  ^21 
U.S.C.  MOc^WS))  antfiorizes  any 
interested  perron  topetition.  under 
setition  515(4)  of  the  act  (21  U.S.C. 
360e(8||.  <BirMmini8tra«««  review  of 
CDMfs  dBCMM  to  approve  %» 
applicatioB.  m.  pcAiUuiier  may  requert 
either  a  fom^  lieariag  ander  Part  12  (21 
CFK  Vait  t^UrOA'n  administraSve 
practioes  anil  pracedwas  regulations  or 
a  review^ ^  application  and  CDRITb 
acti«»  hy  wiadepiendedt  advisoiy 
committee  ajTiespBtts.  A  petiticB  n  to  4>e 
in  the  foian  dl  a  petition  far 
reconsiderafoi  under  { lILSa^)  (21 OPR 
10.33(b)).  A  Petitioner  shall  identify  the 
form  of  reW^w  reqaeeted  (hearing  cr 
indepeadrali  ^dviaoty  conaaittee)  and 
shall  submit  iirith  the  petition  supporting 
data  and  infbbnatiuu  showing  that  tfiere 
is  a  gemtine  and  sid>8tantial  issue  of 
material  fac^  Ear  resokiitoa  through 
adBiaistfati4|ie  review.  After  reviewing 
the  petition.  pft)A  win  decide  wliedier  Id 
grant  or  dei^tiie  petlfion  and  wfH 
publish  a  aetice  «f  its  'daeisioB  la  Ae 
Federal  BegWte.  If  PDA  pants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed^  the  form  of  review  to  be 
used,  the  pee^otis  who  may  participate 


•  "•«■••  aad  ]nace  vriiete 
thaw^taai  mUi 


before  July  27. 1968,  fle  wifli  4» 
DnakotitiinmMnMtJBfcaBdiiaddiaaa 
above)  two  copies  of  eadi  petittoaaai 
siqiporting  date  and  mfoRaatiea 
identified  iaidilhe  iiaae«f  the  device 
and  the  dodcet  number  fouad  ia 
brackets  ba  the  heading  of  Mm 
document.  Received  pefltiaos  auy  be 
seen  in  the  office  above  hatweea  fl  a.m. 
and^jMa.,  Maaday  dirai^  Fiklay. 

This  noficeislssned  uador  thef^dend 
Food.  I3na.md  rnaairticAot  laecs. 
SlS(d).  S20(h).  90  Stat  554-5S5. 571  j(21 
U.S.C.  380e(d).3BBfnon  and  under 
aathadtyiMvprtadta  Ifae  Otaaaaarioner 
af fnad  wadPraplBlCgK SJ«) 


Devioea  aad  Badiah^icalHaaMi  (21 
CFK&Sa). 


Dir6ctor,  CeMtrfar  Omrioet  andftadiohgiaal 
[HtftM  m  MMTilJMH  a<  <!;  MB  atfl 


DEMraMENT  OF  1ME IMTERIOR 

BoreauotLand 
[CA  an  oi  Mn  wj 

Intant 


BakacrtiMllMriet,  CA 


Ptan; 


AOENCV: 

Intester.- 


of  Laad  Maaagement, 


etMioe  of  ^iteat 


aiNNMunc  JhuBuaat  io  40  CFR  1501.7 
and  43  CFR  iai02[cj.  notice  is  hereby 
given  that  fiie  Kriuip  Sesource  Area. 
BakecsfieldlSbtiict.  Galifomia.  will 
prepare  a  Resource  Management  Plan 
and  Environmental  Impact  Statement 
(RMP/BS)  for  a{l  pubhc  lands  within  its 
boundaries.  Although  the  Bureau  has 
cevtain  leasaag  saad  pemdtting 
respansibiHties  oa  appramixately 
2.000,000  acres  ofFmeet  Service  land 
withia  mus  Reaoaroe  Area,  those 
respotuibdifiies  arifl  tie  carried  4)ut  in 
acoordaace  wi&  ForeA  Service  plans 
aad  nat  nddsesscd  ia  this  plan. 
SUPPLEMBNTAmr  INFOMIATIOIl:  The 
Bishop  Resource  Area  contains 
approximately  750,000  acres  of  public 
land  in  Mono  and  Inyo  Counties  in  the 
eastern  sierra  portion  of  Cslifomia. 
Land  tne  plans  were  developed  for  the 
southern  portion  of  the  Reeearae  Area 
(Benton-Owens  Valley  planning  area)  in 
1982,  and  the  northern  portion  (Bodie- 
Ck>leville  planning  area)  in  1983.  A 


RMP/EIS  covering  {he  enflre  resource 
area  is  needed  to  address  new  resource 
demands  and  respond  to  ^Itnattons 

new  decisions  are  naedad. 

issues  will  receive  spedal  emphasis  in 
the  RMP/m;  UaMtuA  ffaringyiaige 
resources,  wildUfe/sensitive  pbint  and 

authorizations  (including  utility 
corridors),  recseatioo.  vehicle  access, 
and  miidngf  geelhermal  development 
The  interdisciplinary  team  that  will 
devel(q»  atoaaMstfflaBs  and  do  the 
Impact  analysis  win  include  specialists 
aspnaesRiag'tne  tonvwing'tnBcipiines^ 
wiMKie  Walety.  tige  sueute, 
ardbaeotagy.  iwasaaUua.  hydrdtogy,  soU 
scieaaa,  gewagy,  and  lands/reaky, 

Tlare  wil 'be  extensive  public 
invetvcBKift  m  this  pianniag  effort  the 
afc^eative  beiag  to'have  the  final  product 
(plan)  t>e,  tolfae  exlaat^ossitue,  a 
shared  decirtaa  liatiaarfves  the  many 
agsodea,  otgaDbaflaia,  aad  individttals 
thatinw  an  Manalhaeplui.  fa 
adhMoB  to  Hk  sdopimaiBefings  fisted 
wMOw.apportaalliBBfcrpaUic  comment 

preliminary  planning  attena, 
partia^patij^^a  Iheisaaaiatiaa  tf 
altematiaes.  «evieaaa|  tin  draft  CMP/ 
draft  EIS.  aad  rowiai^  the  pHMoaed 
RMP/fiaalEIS. 

Public  meetings  to  determine  the 
scope  of  the  issues  to  bt  addressed  in 
the  8MP/iElS  and  to  MeMify  additional 
significant  issues  wfll  be  held  on  four 
successive  days  in  five  cities  as  follows: 
Moaday.  7yiaf(fl87]0»-«:00  pun. 
Statham  Hail,  Comer  of  {iacksm  and 
Bush.  Loae^^iBe.  CA 
Tuesday,  7j[ig;88  7:0tV-9Kn  p.m. 
Bridgeport  Memorial  Hall  School 
Street  Bridgeport,  CA 
Wednesday.  7/20/88  9:00-11:00  a.m. 
Walker  Community  Center.  Hackney 

Lane,  Walker,  CA  7:00-9:00  p.m. 
City  Cetmdi  Chambers.  377  West  Line 
Street,  Bishop,  CA 
Tlawsday.  7/21/88  ftOO-nJID  a.ra. 
City  Council  Charabeta,  377  West  Line 

Street,  Bishop.  CA  3:00-5:00  p.m. 

Board  of  Supervisors  Chambers.  188 

N.  Edwards,  kidependence.  CA 

DATES:  The  researce  management 
planatog  process  is  schedulhed  to  be 
completed  by  September  30, 1990. 

RM  RmniERiNPomnmaN  CONTACT 

James  S.  Morrison,  Area  Managec 
Boreen  of  Land  Management,  Bishop 
Researce  Area,  787  Nortii  Main  Street 
&Ae  P,  BiAop.CA  98514;  (619)  872- 
4881.  Documents  relevant  to  this 
planning  effort  area  available  for  public 
review  at  the  same  address. 


24154  F^detal  Itogister  /  Vol.  53.  No.  123  /  Monday.  JuniB  27.  1968  /  Ndttees 


Date:  June  21, 198& 
RolMrt  D.  RhsfaMT,  |r^ 

District  Manager. 

(FR  Doc.  88-14468  Filed  6-24-88;  ttK  am] 

WLUNQ  OOK  4310-4MI 


[OR-130-<»-4610-10:  GP9-171] 

Fir*  lianageinent;  Spokan*  DIstrtet, 
WA 

AOBICV:  Bureau  of  Land  Management, 
Interior. 

action:  Fire  Prevention  notice. 

Pursuant  to  43  CFR  9212.2  possessing, 
discharging,  or  using  any  kind  of 
incendiary  device  such  as  Hreworks  or 
other  pyrotechnic  devices  except 
highway  fusees  or  flares  for  emergency 
purposes  is  prohibited  on  all  public 
lands  administered  by  the  USDI,  Bureau 
of  Land  Management,  Spokane  District, 
until  further  notice  (43  CFR  9212.1). 

Pursuant  to  43  CFR  9212.2(b)(3)  the 
following  are  exempt  from  this  order 

1.  Any  Federal,  state,  or  local  oHIcial, 
or  member  of  an  organized  rescue  or  fire 
righting  force  in  the  performance  of  an 
official  duty. 

2.  Authorized  personnel  to  whom  a 
permit  has  been  issued  from  the 
Spokane  District  or  the  Wenatchee 
Resource  Area  Offices  for  use  of  such 
devices. 

Any  person  who  knowingly  and 
willfully  violates  the  regulations  9212  of 
this  title  shall,  upon  conviction,  be 
subject  to  a  Hne  of  not  more  than  $1,000 
or  to  imprisonment  of  not  more  than  12 
months,  or  both. 

This  (»der  is  in  effect  as  of  July  1, 1988. 
LaeV.  Laisoo, 
Acting  District  Manager. 
[FR  Doc  88-14469  Filed  6-24-68:  8:45  am] 

MUmO  COOC  4310-3S4t 


(AZ-020-08-4212-1S;  AZA-22271] 

Amended  Notice  of  Realty  Action;  Sale 
of  PubUc  Land;  Arizona 

SUMMANV:  The  following  described 
federal  lands  have  been  identified  by 
Apache  County,  Arizona  and  are 
designated  as  suitable  for  selection  by 
Apache  County  in  compensation  for 
certain  private  lands  which  were 
previously  subject  to  taxation  by 
Apache  County  and  which  have  been  or 
may  be  acquired  by  the  Zuni  Indian 
Tfibe  under  Pub.  L  98-408.  The  original 


Notice  of  Realty  Action  Was  puMisfaed 
in  the  Fadaral  Ragisler  on  August  20,  - 
1986  and  is  hereby  amended  to  include 
the  {blowing  lands: 

C^  aed  Salt  Rivar  Maridian.  Apad^  County, 
Aiiiooa 

T.  11N.,R.26E.. 

Sec.  4,  EViW^SEM.  EV^SEV^: 

Sec.  la  all. 
T.11N..R.27B., 

Sec.24.NM. 
T.  11  N..  R.  28  E., 

Sec  19.  lot  1.  NEVi,  BMNWM,  BViSEV*. 
f.l2N..R.30E.. 

Sec  18,  lot  1,  NViNEV*,  NEMNVVV*. 

Comprising  1,593.78  acres. 

Apache  County  may  receive  title  to  no 
more  than  five  thousand  eight  hundred 
and  eighty-one  (5,881)  acres  of  the 
selected  lands  in  accordance  with 
section  5  of  Pub.  L.  98-408.  Conveyance 
of  the  above-described  lands  shall  be 
made  subject  to  those  leases,  permits 
and  rights-of-way  of  record. 

The  above-described  lands  are  being 
considered  for  disposal  under  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b).  publication  of  this 
Notice  will  segregate  the  public  lands, 
as  described  in  this  notice,  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
disposal  under  Pub.  L  98-408  and 
section  206  of  the  Act  of  October  21, 
1976,  subject  to  valid  existing  rights. 

Hie  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
years  frt)m  the  original  date  of 
publication  (August  20, 1986),  whichever 
occurs  Hrst. 

For  a  period  of  forty-five  (45)  days 
frx>m  the  date  of  publicJation,  interested 
persons  may  submit  comments  to  the 
District  Manager,  Phoenix  District, 
Bureau  of  Land  Management,  2015  West 
Deer  Valley  Road,  Phoenix.  Arizona 
85027.  Any  adverse  comments  will  be 
reviewed  by  the  "State  Director,  who 
may  modify,  vacate  or  sustain  diis  realty 
action. 

Date:  June  21. 1988. 
Hennan  L.  Kast, 
Acting  District  Manager, 
[FR  Doc  88-14397  Filed  6-24-88;  8:45  am] 

WLUNQ  CODE  4310-3a-« 


IfiTERNATlONAL  TRADE  COmmSIOH 
(invMligetlen  No.  731-TA-3M  <Rnal)l 

lmport.lnv«rtigation«  NItrtte  Rubber 
FKNiiJapon 

Detennination 

On  the  baais  of  the  record  '  devel(q)ed 
in  the  subject  investigation,  the 
Commission  determines,'  pursuant  to 
section  73S(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b)}.  that  an  industry  in 
the  United  States  is  materially  injiu«d 
by  reason  of  imports  fr^m  Japan  o( 
nitrile  rubber,'  provided  for  in  item 
446.15  of  the  Tariff  Schedules  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  State»-at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  February  12, 1988, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  nitrile  rubber  for  Japan  were 
being  sold  at  LTFV  within  the  meaning 
of  section  731  of  the  Act  (19  U.S.C.  1673). 
Notice  of  the  institution  of  the 
Commission's  investigation  and  of  the 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  March 
2. 1988  (53  FR  6710).  The  hearing  was 
held  in  Washington.  DC,  on  May  3, 1988, 
and  all  persons  who  requested  \he 
opportunity  were  prmittd  to  appear  in 
person  or  by  counsel.  i 

The  Commission  transmitted  its 
delermi]|ation  in  this  investigation  to  the 
Secretary  of  Commerce  on  June  10, 1988. 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  2090 
(June  1988),  enUtled  "Nitrile  Rubber 
from  Japan:  Determination  of  the 
Commission  in  Investigation  No.  731- 
TA-384  (Final)(  Under  the  Tariff  Act  of 
1930,  Together  With  the  Information 
Obtained  in  the  Investigation." 


'  The  record  ii  defined  in  |  207.2(i]  of  the 
Commimiion's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(1)). 

*  Chairman  Uebeler  dlsaenting. 

*  The  product  covered  by  this  inveatigation  i« 
nitrile  rubber,  not  containing  filters,  pigmenta,  or 
rubber  processing  chemicals.  For  purposea  of  this 
investigation,  nitrile  rubber  refers  to  the  ayntbetic 
rubber  that  is  made  from  the  polymerization  of 
Injtadiene  and  acrylonitrile  and  that  does  not 
contain  any  type  of  additive  or  compounding 
ingredient  have  a  function  in  processing, 
vulcanization,  or  end  use  of  the  product 
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INTERSTAiE  COMMERCE 


NaSiatS]   , 

SouttMm  ftilvfay  Co;  Traekag*  mgMs 
ExwwMiOKilortekand  WaalHn  - 
RaNw«y04| 


Norfolk 
Company 
ove^ead 
Railway 
VA  (mile] 
between 
Corpora  ti« 
(milepost 
approximai 
rij^tswUl 
15.1968. 

Thi*noti< 
1180.2(dX3] 
the 

may  be  fii( 
petition  to 


id  Western  Railway 
tW)  has  agreed  to  grant 
^ckage  rights  to  Soutiiem 
apany  between  Fhmt  Royal, 
]  H^),  and  the  connection 
and  Consolidated  Rail 
ijat  Hagerstown.  MD 
1).  a  distance  of 
y  63  miles.  The  trackage 
I  effective  on  or  after  June 


is  filed  under  49  CFR 
id  (7).  Petitions  to  revtrice 
»n  under  49  U.S.C.  10S05(d) 
at  any  time.  The  filing  of  a 
oke  will  not  stay  the 
transactionii 

As  a  condition  to  use  of  this 
exenq)tion.|iny  employees  affected  by 


thetrai 
pursuant 
Co.— 
605(1976) 
Coast  Ry.. 


i[ri^t8  will  be  protected 
"oifolk  and  Western  Ry. 
SeR^ts—BN.  354  LCC 
)  modified  in  Mendocino 

Jia— Lease  and  Cerate,  360 
I.C.C.  653  (1^) 

Dated:  luni  la  1988. 

By  the  Co^i  nisalon.  Jane  F.  Mackali^ 
Director,  Offlqe  of  Proceediogs. 
[FR  Doc.  88-J41Z7  Filed  6-24-88;  8:45  am] 

i '  ■- 

{Dock«IN&4o-S5  (Sub4la  246] 


The  Com^4^io°  bas  issued  a 
certificate  ^ithorizing  CSX 
Transportatibn.  Inc.  to  abandon  its  6.0* 
mile  rail  linH  between  Paricwood 
(milepost  ANJ-066.3)  and  Bessemer 
(milepost  Ailil}-974.3)  in  Jefferson 
County,  AL,  The  abandonment 
certificate  ii^  become  effective  30  days 
after  this  piiblication  unless  die 
Commission  also  finds  Uut:  (1)  A 
financially  ^fsponsible  person  has 
offered  finai^al  assistance  (through 
subsidy  or  p^ucfaase)  tp  enable  to  rail 
service  to  bU  continued:  and  (2)  it  is 


likdy  tfiat  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Comndsaion  and  tiie 
appHpant  no  later  flian  10  days  bom. 
pijiUcation  of  this  notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  Idt-hand  comer  of  the 
envelope  containing  die  offer  "Rail 
Section.  AB-OPA."  Any  offer  previously 
made  must  be  remade  withhi  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C  10906 
and  49  CFR  Part  1152. 
NaraUR.McGae. 
Secretary. 
[FR  Doc.  88-14572  Filed  6-24-88: 9:28  am] 


DEPARTMENT  OF  JUSTICE 
Information  Cotac«on(a)  Undar 


June  21, 1988. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  for  review  the 
followiiv  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Batries  are 
grouped  into  submission  categories. 
Each  mtry  contains  the  following 
information:  (1)  The  title  of  die  form  or 
coUecticm:  (2)  die  agency  form  number, 
if  any  and  the  applicable  component  ojf 
the  Department  sponsoring  the' 
collection:  (3)  how  often  die  form  must 
be  filled  out  or  the  information  is 
collected:  (4)  who  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract  (5)  an  estimate  of  the  total 
number  of  respondents  and  the  amount 
of  estimated  time  it  takes  each 
respondoit  to  respond:  (6)  an  estimate 
of  die  total  public  burden  hours 
associated  vrith  the  collection;  and,  (7) 
an  indicaticHi  as  to  whether  section 
3504(h)  of  Pub.  L.  OO-^ll  applies. 

Comments  and/or  questions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Sam  Fairchild.  on 
(202)  395-7340  AND  to  die  Department 
of  Justice's  Clearance  Officer.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  so  notify 
the  OMB  reviewer  and  the  Department 
of  Justice's  Clearance  Officer  of  your 
intent  as  soon  as  possible. 


The  Department  of  Justice's  Clearance 
Officer  is  Larry  E.  Kfiesse  who  can  be 
reached  on  (202)  633-4312. 

KevWmi  of  a  Cmrandy  Appravad 


(1)  National  Crime  Survey  Phase  IL 

(2)  NCS-1(X).  NCS-2(X),  NCS-3(X), 
NCS-50a  Bureau  of  Justice  Statistics. 

(3)Quarterl:(r. 

(4)  Individuals  or  households.  The 
National  Crime  Survey  is  a  i»ogram  for 
gathering,  analyzing,  publishing  and 
disseminating  statistics  on  the  kinds  and 
amount  of  crime  committees  against 
households  and  individuals  throu^iout 
die  country.  Respondents  include 
persons  12  years  or  older  living  in  60,000 
households  in  various  locations  acroes 
the  Nation. 

(5)  295,200  respondents  at  .217  hours 
each. 

(6)  64,146  estimated  annual  public 
burden  hours.  *  • 

(7)  Not  applicable  under  3504(h). 

(1)  National  Crime  Survey  Test,  Phase 
1.  Third  Visit 

(2)  NCS-ipq.  NCS-2(X).  NCS-1A(X). 
NCS-50a  Bureau  of  Justice  Statistics. 

(3)  Quarterly. 

(4)  bdividuals  or  households.  The 
National  Crime  Survey  is  a  program  for 
gadiering.  analyzing,  publishing  and 
disseminating  statistics  on  the  kinds  and 
amount  of  crime  committed  against 
households  and  individuals  tliioughout 
the  Country. 

(5)  2.000  respondents  at  .375  hours 
each. 

(6)  750  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

Lany  E.  Mieaaa. 

Department  of  Clearance  Officer.  Department 
of/iatice. 

[FR  Doc.  88-14419  Filed  6-4-88;  8-45  am] 


DEPARTMENT  OF  LABOR 

Offica  Of  tha  Saeratary 

ConMnlaaion  on  Worfcforca  Quality  and 
I  ahof  Martcat  Effldancyt 
Bswumnnwin  or  MOVMory  vmiiiiiiiwe 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act. 
and  after  consultation  with  GSA.  the 
Secretary  of  Labor  has  determined  that 
the  establishment  of  the  Commission  on 
Workforce  Quality  and  Labor  Market 
Efficiency  is  in  the  public  interest 

The  Commission  will  advise  the 
Secretary  of  Labor  on  such  matters  as 
shall  increase  the  excellence  of  the 
American  Workforce. 


/  Vot  aai  iiou  Ite  / IXoifcdiy;  |ew  gr^ «»/ 


Hie  ConiBiMfaNi  Witt  C8MM.«f 
membtts  fraa  the  w«>U»  «f  I 
busineM.  labor  and  awrtniiBt 

The  Conuniftee  wul  functfon  solely  as 
an  adviaory  body  aad  in  eowpikmo 
with  the  provisions  of  the  Fedaral 
Advisoiy  CoMiittee  Act.  lis  ckarter  will 
be  filed  BDdcr  ti»  Act  IS  days  flNMB  the 
date  of  this  DiiblicatioQ. 

Interested  persons  are  iovited  to 
submit  coBBMBta  N^ardiog  the 

conuaents  shoidd  be  addressed  ta  Mr. 
John  Giraudo.  ^lecial  Assistant  to  the 
Secretary.  VJ&,  Department  of  Labor. 
Room  S201«^  aoo  Constitution  Avenve 
NW,  Wasfaiogtcm.  OC  202ia 

SsMd  at  Waahtaglon.  DC  tfcto  mk  day  of 

luMlWB. 

Ann  McLaughUn, 

Secntary  of  Labor. 

[FR  Doc.  88-14379  Filed  6-24-88;  8:45  am] 

BMJJNB  COM  4S10-23-II 


(Docket  No.  S-0241 

Shipyard  Emptoyment  Standard* 
Movwory  %«oninNnwv,  csiaDMnniwii 

aqency:  Office  of  the  Secretary.  MS. 

Department  of  Lobor . 

AcnoM:  Establishment  of  Shipyard 

Employment  Standards  Advisory 

Committee. 

SUMMARV:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA).  as  amended  (5 
U.S.C.  App.  I],  and  after  consultation 
with  the  General  Services 
Administration  (GSA).  I  have 
determined  that  the  establishment  of  &e 
Shipyard  Employment  Standards 
Advisory  Committee  is  in  tibe  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  by  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  M  Stat.  1590. 
29  US.C  651  et  aeq.).  Authori^  to 
establish  this  Committee,  whidi  will 
address  maritime  onttais.  is  fbaad  in 
sections  4(b)(2).  e(b)  and  7(b)  of  the 
OSH  Act;  section  41  of  the  Longshore 
and  Harbor  Workers'  Compensation  Act 
(44  Stat.  1444  as  amended);  and  by 
general  agency  authority  in  Title  5  of  the 
United  States  Code. 

The  CoouBittee  will  advise  the 
Assistant  Secretary  of  Labor  for  the 
Occi^Mtienal  Safety  and  Health 
Admiiastration  on  the  preparation  of 
one  comprehensive  set  of  standards  for 
the  shipbuildings  ship  repair  and 
shipbreakiag  indaatiies  by  combining 
Part  1910  and  Part  1915  standuds.  and 
by  updating,  reoiiyuuzing.  cktifying. 
and  sioqtl^riag  tlaose  standards. 
However,  they  will  not  be  responsible 


Sulqwrt  

EquifWBtfMCn 


IK 


<Pwii>ca>d2iCPa^rtiw^ariipmiqi 

and  Scafiirids  (Proposed  29  CFR  lau^ 
IN). 

•|— iUiii  wOicBMiatnfBptoll 
I  and  wiii  ptapsvttonataiy 
include  individuals  appoiulaJ  to 
represent  the  following  aSsdad 
interests:  Labor  organizations:  indnslry: 
Federal  safety  and  haakh  officials;  State 
health  and  safety  officials:  professional 
organizations  and  national  standards- 
setting  groups. 

Requests  lor  appoinlnent  to 
membership  on  the  Comndttee  are 
solicited.  Applicant  siMnid  mad  Ae 
following  criteria: 

Labor.  Must  be  recommended  by  a 
labor  organization  representing 
employeas  in  the  shipbniMing.  ship 
repair,  or  shiphrwiUni  indnstry. 

IndoBtiy.  hfustbereosaBiMndedfay 
an  indMS^  assodathm  lapicaenting  Ac 
shipbnildiag.  sUp  repair  or  sh^itwealdng 
industry  or  must  bo  a  finn  with 
experience  in  sUpboilding.  shipbreaking 
or  ship  rqMir. 

Stale  or  Federal  Sa^  and  Health 
Officials.  Must  be  a  FOderal  or  Stete 
eo^tloyco  with  responaibilitiflo  hi 
occopationol  heallh  and  safety  and  with 
eAptaisnoe  in  the  ""jptmiiiiiMj,  r^air  or 
breaking  industry. 

Pn^^iaiemalOigamaatiom/Natioittd 
Standardlt-Setting  Grvqps.  hind 
represent  a  professional  organization  or 
national  standards-scMing  poop  thd 
regulates  or  repreasnta  oocnpetianal 
sarfdy  and  hesMi  intemte  in 
shipbuilding,  breaking  and  rqndr. 

Nondnatiaas  for  teso  pooMono  and 
be  forwarded  to  The— is  Hafl.  U& 
Deparhnent  of  Labor,  Ocuupathwial 
Safety  and  Health  AdmiuiatmtieB. 
Division  of  CooauBer  AChifa.  Reoa 
N3047.  Dockd  8-OM.  aoOGoMtMdton 
Avenue;  NW..  Waahii^toB.  OC  MtM,  by 
August  11.  IMh.  NoninBtiaaaBHd 
inclnde  Iho  persoa's  name,  aodd 
security  monher,  title,  poaition, 
organization,  intered  rspresented,  . 
address,  phone  nnaiber.  < 
qualifications,  and  rasome. 

The  Coomittee  wiD  foncthm  4 
an  addsosy  body  asai  in  < 
with  die  provisions  of  the  Foddd 
Addsory  CooBittae  Ad.  In  t 
with  the  Ad.  dda  cfaaiter  wflbn  fifed  IS 
days  from  the  date  of  this  pnbttcatioQ. 


u  thsro  is  not  awHident  mterew  in  Bus 
Advisory  Conmitteo,  ortf  *e  pwtfat 
expressing  faitaiod  do  not  adoqHtaly 
repreaant  the  isaae  tanohnd  OBHA  will 

tranfitianal  ndanakfaw  ndtdtfoo. 

Interested  persons  are  ipvited  to 
sulnull  connDenti  by  Aogud  H.  1988. 
regarding  the  oolahliBhaBBat  of  tho 
Shii^ard  Enqdoyment  StaadHili 
Advisoiy  Comasdttee.  Such  comments 
should  be  a^d—dtePssfcdO  8IW, 
U.S.  Department  of  Labor,  Occupational 
Safely  and  Health  AdirinistiaUun. 
Division  off  Con— w  Aifafrs.  Itoam 
NSOTa  200  Constitution  Avenoe.  NW.. 
Washington.  DC  2(Bia 


Signsdd 


[PR  Doc. 
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Hisdtai  8»<t4Saw| 


Qrant 


AMMCV:  Legal  Services  Coqiotation. 
action:  Aimouncement  of  grant  avsavda. 

SUMMiiv:  The  Legal  Services 
Corporation  (LSC)  hereby  announces  its 
intention  to  award  grante  to  twenty- 
seven  (27)  few  sdiool  clinical  fvo^ams 
to  assist  LSC-aUgihte  dients  with  ^ir 
dvil  fegal  cases.  Pursuant  to  die 
Corporation's  announcement  of  funding 
avaifebility  in  Volume  53,  No.  47,  page 
7815  of  die  Fadsnl  Kagbtar  of  Mardi  10, 
1988,  a  tetd  of  $l,ia8,flB0  K^  be 
awarded  to  the  Mlowing  sdiods: 


Nvnv  Of  fcpooi 

Amount 

1.  SiMa  Uniwrally  of  Nm»  Yorti  al 

OQiOOe 
9S,00O 

tIJWI 

4.  Oattiotc  Univarally  o»  Pua»«>  Rico..... 

&  Casnlc  Unkwdy  ol  Anvta/Oo- 

lumbwlawScl¥ial 

6.  Un^MTiily  of  Mflfylind*....».»...»..». 

7.  NHft  Omna  OHSal  Univaidy  _ 
^  Ttifantikid.r'T^ 

20,000 

481981 
SOOOO 
4«,77S 

9.UniMfaMyoiNa«iCMaliM 

ia  Sauftwn  WnoH  Uniwidy  atCW- 

49.448 

11  ^NvtnMydCMome 

sown 

1Z  Itaasa  M  Osolw  U»  SotaaW 

60,000 
2Si)00 

*"*  ^'"firfsIM  iriH    , 

14.  VMpandeUMwni^ 

iif  ^IHftnf^tffiaiMn 

27,718 

i«  ^Nm^tfPtmr 

MrMO 

*''  ''ftm  Hmtwn  IMnrdV 

4M10 
46J0OO 
40J2S 

18.  St  Lnd  UMuardy 
18.Unii«itNydNdMka- J 

V«L  sai  Ma.  |23  y  Mawiay.  June  27,  ttm  f 


Act, 
recoi 
thirty  (88) 


ChariM' 


I  CotpoBatiHi 'Act  of 

Hiii  public  Mtfcci* 

t  to  MctiBB  1087^  of  M« 

i«rltldDapntod«f 

,^,  J  fcqi  date  rf  priblcrtioii 

of  this  noti(^  Gant  awatili  «M  oM 
become  eStt)ti«e  and  put  faadi  will 
not  be  diatifbutai  priar  to  exptetian  af 
this  lUrty^y  pechxL 
DATie:  AM  i^inaeBts  and 
lecaaaiwcMtto—  iMiat  be  raceived  by 
the  nrQ^a4{Devdapaicat  and 
SidntaBtiM  jSappoct  DiviaMn  eftlM 
Legal  Serri^  Corportatian  on  or  before 
July  27,-     ^ 

MMMMTWN  CONTWCT: 
Dses.  n.  Legal  Services 

[Pnyan  Developneat  and 
.400ViT8inte 

1,  WasMngton,  DC  20(04- 
-M37. 

'  MFOmiATION:  These 
graats  are  Abde  to  aupport  the  law 
schools'  prOfision  of  legal  services  to 
eligible  cUetMs  thrnagh  dinical 
programs.  B^  helping  to  devdop  and 
expand  la«i|  tebool  diidcs.  the 
Corporatioit  educates  law  students  to 
the  problentt  of  poor  persons.  These 
clinics  enccntrage  future  lawyers  to 
beccaw  iaitMeatad  to  tbe  pnvisioo  of 
legal  senoe^  to  poorpcnaaa.  acMi^ 
either  aa  le^  aid  attooMys  or  tliraagh 
pro  baao  or  teducad  fee  efforts  as 
members  o|  the  private  luir. 

Date:  fane  e^lflSe. 
Maimra  R.  i^zdi. 
Secretary.      I 
[FR  Doc  «m4451  FHal6-24-8S:  M&  mb] 


NATIONAL  ECONOMIC  COMMISSION 


saolBeononrie 

acviOME  TWO  i  Be  of  conuiHosiun  meeting. 


Commission  ("the  coiandsaloar)  wA 
hold  apufaUc  Otoetiagaa  jufy  12. 1988. 

sectiefi  2101  of  tfw  Omnibus  Budget 
RecondUation  Act  of  1987,  Pub.  L 100- 
203,  enacted  December  22. 1987. 

Date.  Time  and  Haer.  July  12. 1988  3 
PJD.-S  pan,.l«0m  408  Oirkaen  Senate 
OfBfis  BaildiDg,  Washii^lan.  DC 

Agenda:  The  oieeting  wiU  be  devoted 
to  an  examination  of  the  wdea  af 
FedecaL  ttote  and  laeal  govanimeBta.  In 
addition,  tbaia  will  be  •  baokgHMiad 
staff  piesaatalton  on  Fadecal  tntitliTmfmt 

win  be  fadeiled  fay  ataff  and  SfteciaUy 
invited  elected  s^fesantotives 

FOR  RMTNcii  mroMunwM  COMCaOt 

Jim  Hildreth  at  425-8988.  National 
Economic  Commission,  734  lackson 
Place.  NW..  Wasbii«tan.  DC  20688. 

sumMBfraRT  wmnhutiqn:  See 

Feoenl  Ragfalar,  volume  53.  No.  80. 

Tuesday.  April  28. 1988.  page  14871. 

DrawLswIs. 

Co-Chairman. 

Robert  S.  SinaiB. 

Co-Cbaiaaaa. 

(FR  Doc  8ft-14aM  FUad  S-St-Vft  IM6  aoij 


NUCLEAA  REGULATORY 


The  ACRS  Subcommittee  xxA  Severe 
Accidents  will  bdd  a  aieeting  on  )tdy  13, 
1988.  Room  1046. 1717  H  Street.  NW., 
Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendaace. 

The  agenda  for  the  subject  meeting 
shall  be  as  feHows: 

Wedttesday,  fufy  13.  lsetf—9W  a.m. 
until  the  cxmcltman  of  business 

The  SubcoauBittee  wiU  discuas  SECY- 
88-147.  "faitegratton  Plan  for  Closure  of 
Severe  Accident  Issaea." 

Oral  statements  may  be  presented  by 
members  of  the  pabfic  writh  die 
concarrence  of  dte  Saboommittee 
Chainnan;  written  stateaMnts  wiU  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
oniy  durmg  thoae  pcrtions  of  flw 
maefing  when  a  tonscript  is  being  kept, 
and  qaeattona  may  be  naked  only  by 
members  of  the  SuboooBBiltoa.  ito 
consultants,  and  Staff,  i 


to 

theACBS 
for  in  advance  aa  to 
appwuriato 
During 


any  ^  itocanHltaat*  «dto  BMy  be 
present,  may  evriiaaaB  preUmianiy 
virwn  rngardfng  "'f**Trt  to  ba 
conaideted  duEkig  the  halanoa  af  tbe 
Bleating 

The  Snbcommittea  vaill  than  haar 
presentations  by  and  hold  diacaaatons 
•- ith  mpmaMittitiiwis  Tf  'ht  "p^  ^-ff. 
its  conanhantSi  and  otlier  interested 
peraona  tagatdlBf  fhb  review. 

Ftvther  iiiftamatton  regarding  topics 
to  be  dtaeaaaed^  whether  tba  aieeting 
has  been  oanoaBed  orresdieduled,  the 
Chairawri's  nding  en  letfuests  for  die 
opiNNtoni^  to  present  oral  statements 
and  the  time  aMettod  therefor  can  be 
obtafaad  by  a  prapaid  tri^hone  cat!  to 
the  CQgaizant  ACBS  staff  member.  Mr. 
Dean  Houston  Ctriephone  202/884-3287) 
between  7:30  ajL  aiid  4:15  pjn.  Persons 
planning  to  attend  Ais  ameting  are 
urged  to  contact  the  above  ntimrrt 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  «ulvised  of  any 
changes  in  schedule,  etc  which  may 
have  occurred. 

Date:  Juac  21.  IttS. 

Mortoa  W.  I  Ihadrin. 

AssaUaU  Exeeuthm  DkectarfiirFn^ect 
Review. 

(FR  Doc.  8S-144M  Filwt  a-M-ak  MS  Mil 

SIUJNOCOOE 


[DodtetNa  50-281 1 

Carolina  Pofwar  A  Ug^  C04  iaauanca 
of  Anwfitfnwnt  to  Facflly  Oparatbig 
Ucansa 

The  U.S.  Nadeor  Regnlatoiy 
CommisBion  (CamaiissioB)  Hm  iMued 
Amendramt  Na  119  to  Facflity 
Operating  License  Na  OPR-23  issued  to 
Carolina  Power  *  Li^t  Ceaapaiqr,  which 
revised  the  Technical  Specifications  for 
operation  of  the  H.  B.  Rrtanaoa  Steam 
Electric  Plant.  Unit  Na  2.  located  in 
Darlington  County.  South  Carolina.  Tbe 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  modiHes  the 
Tedirieal  SpedHeations  to  remove  the 
restriction  limiting  operating  power  to 
1380  MWt  when  only  two  safety 
injection  pumps  are  operable,  to  permit 
operation  at  a  steady  state  reactor  core 
power  level  not  to  exceed  2308  NfWt 
with  two  safety  injection  pumps 
operating,  and  to  restore  power  peaking 


241M 


factor  (Fq)  to  2.32  from  the  current  value 
of  2.26  wiwn  two  safety  injection  pampn 
are  operable. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
May  19. 1988  (53  FR 17996).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  diat  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quaUty 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  May  7, 1988,  and 
supplemented  May  16  and  20, 1968.  (2) 
Amendment  No.  119  to  License  No. 
Dm-23,  and  (3)  the  Commission's 
related  Safety  Evaluation  and 
Environmental  Assessment.  The  May  16 
and  20, 1988  submittals  provided 
supplemental  information  and 
corrections  which  did  not  alter  the 
action  as  noted  in  the  Federal  Register 
on  May  19, 198a  These  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW..  Washington.  DC 
20555  and  at  the  Hartsville  Memorial 
Library.  Home  and  Fifth  Avenues, 
Hartsville,  South  Carolina  19535.  A  copy 
of  items  (2)  and  (3)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Director.  Division  of  Reactor  Projects  1/ 

n. 

Dated  at  Rockville.  Maryland,  this  20th  day 
of)unel9e& 

For  the  Nuclear  Regulatory  Commission. 
Eliiior  G.  Adansam, 

Director,  Pro/eel  Directorate  II-l,  Division  of 
Reactor  Projects  l/U.  Offitx  of  Nuclear 
Reactor  Regulation. 

(FR  Doc  88-14401  FUed  6-24-88;  8:45  amj 
■LUNG  COOC  7SI»«1-« 
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JosUnDWwlM 
MA;  Order  li 


UeanMNowi 


) 


Center,  bi&f  Boelon, 
CIvfl  Monetary 


Joslin  Diabetes  Center.  Boston. 
Massachusetts,  (licensee)  is  the  holder 
of  Byproduct  Material  License  No.  20- 
15266-Oljtiicensee)  issued  by  the 
Nuclear  Regulatory  Commission 
(Commission  or  NRC)  which  authorizes 
the  licensee  to  perform  in  vitro  studies 
and  laboratory  research.  The  license 
was  originally  issued  on  September  23. 
1972.  was  most  recently  renewed  on 
April  2, 1987.  and  is  due  to  expire  on 
September  3a  1968. 

O. 

An  NRC  safety  inspection  of  the 
licensee's  activities  under  the  license 
was  conducted  on  January  27-28, 1988. 
During  the  inspection,  the  NRC  staff 
determined  that  the  licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
was  served  upon  the  licensee  by  letter 
dated  April  5, 196&  The  Notice  stated 
the  nature  of  the  violations,  the 
provisions  of  the  NRC's  requirements 
that  the  licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violations.  The  licensee  responded 
to  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  (NOV)  by 
two  letters  both  dated  April  28, 1968.  In 
its  responses,  the  licensee  admitted  that 
the  violations  occtirred  as  stated  in  the 
NOV  but  requested  that  the  civil  penalty 
be  reduced  or  eliminated. 

in. 

After  consideration  of  the  licensee's 
responses  and  the  statement  of  fact, 
explanations,  and  argument  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Regional 
Operations  has  determined,  as  set  forth 
in  the  Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  but  for 
reasons  set  forth  in  the  attached 
Appendix,  the  penalty  pro[>08ed  for  the 
violations  described  in  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Qvil  Penalty  should  be  reduced  to  $KS. 

IV. 

In  view  of  the  foregoing,  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2282. 
Pub.  L  96-295).  and  10  CFR  2.205.  it  is 
hereby  ordereikthat 
The  licensee  pay  a  civil  penalty  in  the 
nount  of  Six  Hundred  Twenty-Five 


IX^an  ($625)  within  30  days  of  the  date 
of  this  Order,  by  check,  draft,  or  money 
order,  payable  to  the  Treasurer  of  the 
United  States,  and  mailed  to  the 
Director,  Office  of  Enforcement  U.S. 
Nuclear  Regulatory  Commission.  Attn: 
Document  Control  Desk.  Washington. 
DC20S55. 


The  licensee  may  .request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  shall  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement  U.S.  Nuclear  Regulatory 
Commission,  Attn:  Document  Control 
Desk,  Washington,  DC  20555,  with  a 
copy  to  the  Regional  Administrator, 
Req^on  1, 475  Allendale  Road.  King  of 
Prussia,  Pennsylvania  19406. 

ff  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matier  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

Whether,  on  the  basis  of  the  admitted 
violations,  this  Order  should  be 
sustained. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  June  1988. 

For  the  Nuclear  Regulatory  Commission. 

lames  M.  Taylor, 

Deputy  Executive  Director  for  Regional 
Operations, 

Appendix  Evaluation  and  Conclusion 

On  April  5, 1968,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  (NOV)  was  issued  for  violations 
identified  during  an  NRC  inspection. 
Joslin  Diabetes  Center,  Inc.,  responded 
to  the  Notice  by  two  letters  dated  April 
28, 1988.  In  its  responses  the  licensee 
admitted  that  the  violations  occurred, 
but  requested  that  the  civil  penalty  be 
reduced  or  eliminated.  The  NRC's 
evaluation  and  conclusion  regarding  the 
licensee's  arguments  are  as  foUows: 

Restatement  of  Violations. 

A.  10  Cait  20.101(a)  requires  that  no 
licensee  possess,  use,  or  transfer 
licensed  material  in  such  a  manner  as  to 
cause  any  individual  in  a  restricted  area 
to  receive  in  any  period  of  one  calendar 
quarter  a  total  occupational  radiation 
exposure  (dose)  in  excess  of  18.75  rems 
to  the  hands  and  forearms. 


reyilatii 
reasoea' 


iwoduing  with  plioq>honiar32. 
VS'WB  vecRVBo  a 
raalall#ii  cxpowm  (dose)  of 

VMS  nfBK  Imra. 

20.201(b)  requires  eadi 
«iichmrva]f«M(i) 

Part  aOMidl^  are 


evaluate  We  extent  of  radiation  *'fTnrt1t 


tmayi 


ispeciiicj 

fourth 
research 

P 

ofphosp! 

(evaJaai 

assure  th 

oiaterial 

daaela 

level 

C.10 
that  the 
wii 
exposwe 
excess  of 


30< 


present  Aa  defined  in  10 
i),  "survay"  means  an 
„r  tfie  radlaliiui  hazards 
jtiie  productian.  use,  sslease. 
^  presence  of  radfatien  under 
of  conditions, 
the  above;  during  the 
V'Qwtep  of  1907,  a 
'estimator  used  a  new 
handle  aiUkarie  quantities 
i8-32»butaaaivey 
was  not  parfarmed  to 
'  m  individual  handling  thia 
Id  not  receive  a  radiation 
incMeeasaftte 
inlOGHRSUOlta). 
aftMG(a)  nqaitea.  «■  part 
"  he  ■trtlfied  in  wdtii^ 
.ts«f  dK  aecamnce  of  an 
an  iadividHal  te  Mdttalira  in 
|e  applicable  liouta  of  10  O'S 


20.101- 

Conlrai:  rlto  Ihe  above.  duiiBg  the 
fourth  call  ^dar  quarter  of  1867,  an 
iniSvidual  aeaeaKh  investiy  tiv 
received  a  tadiatifla  exposue  to  the 
right  hand  mexceas  of  the  limits  set 
forth  in  10  CFR  M-lOl,  and  althou^  die 
licensee's  cbnsultant  ^larvard 
University  tinvfatmmental  Health  and 
Safety  Dej  irtment)  became  aware  of 
this  overe9:posare  upon  receipt  of  the 
individoalii  processed  fiim  badge  result 
on  Januai]^  13, 1988.  a  written  report  was 
not  made  to  IfieNRC  until  Pdmiary  24, 
1888. 

1 13  of  License  fk).  20- 
1  tnat  licenaefl  nstenei 


npteaeatatfams, 
oontained  ia  an 
lated  February  24, 1904. 
lanUb  One  of  those 
la  entitled. '^pcdal 
'or  fte  Use  of  Pheepheras- 

T8B3. 

4  of  this  attachment 
wfaanew  a  new  ptocadiife 
MpteiiB-82  is  tiaed,  a  dry 

^^^K^^nl^^BB  UnWs  BIO 

'the  Kadlatton  Safsty 
to  famffinrias  the  user 


iph 


,^ — ^  oat  may  oe  tninrent 

within  the  l^kperiment 

CantEaq^  b  the  ahowe»  during  the 
fourth  calendar  quarter  of  1907,  an 


iawttdi 


l.Racapaph7 

requiras  ttatt  in  aajr  ai 

moea  IhaaX  ■ttante 

'-"-•-TitilajBi  ' 

rapwB— toliaa<rflheHaiwaadetatf«riU 

bepasaeat  In  ssajslhiaiiiliiitog  the 

-frtirsffhsiiiiiiiBlmBBi 

€aB«Mnr  to  tia  aboiHu  dnrii«  Utt 
fourth  calendar  qiwHii  ef  1807,  mt 
experiment  involvfaig  the  oae  of  2B 
niillicurica  of  jAoaphQMS-a2  was 
performed  by  a  researdi  inveatigator 
without  the  desiputed  representative  of 
the  Harvard  staff  being  present  to  assist 
in  monitoring  the  safety  of  the 
experiment 

8.  Paragraph  0  of  diis  attachment 
requfaes  any  users  of  irii08iriionts-32  to 
be  familiar  with  the  content  and  safety 
preeoations  specified  in  a  New  England 
Nuclear  (NEN)  bulletin.  Tho8phora8-32: 

Contrary  to  the  above,  as  of  January 
28, 1968,  •  uaaaarch  knwsfigatton  using 
pfaosphoru8-32  was  not  fao^liar  widi  the 
contents  and  safety  precautions 
specified  to  the  NEN  tefletin. 

E.  10  CFR  19.11(a)  and  (b)  require  that 
current  copies  of  Parts  19  and  20.  the 
license.  Bcense  condraons.  documents 
incorporated  into  tfie  license.  Kixnse 
amendnents  and  operating  procedures 
be  posted,  or  Aat  a  notice  be  posted 
Qeaenoing  tiiese  documents  and  where 
toey  may  oe  exanuned. 

Contrary  to  the  above,  on  January  28. 
1988  the  documents  required  to  be 
posted  by  10  CFB  lan(a)  and  (b)  were 
not  posted  nor  was  a  notice  posted 
describing  these  documents  and  where 
they  could  be  examined. 

These  vtolations  are  classified  in  the 
aggregate  as  a  Severity  Level  ID 
problem  (Supplements  IV  and  VI). 

Cumulative  Cfvf  Penalty— $2,500— 
assessed  eqnrily  among  the  violations. 

SuMuaary  ofLioeaaee's  Response 

The  lioenoee  admits  aS  of  Ae  seven 
violationa,  sbi  of  whkh  ware  directly 
related  to  the  oweraxpoause  inddeat 
However,  the  lirrnsff  raqneats 
reduction  or  elimination  of  the  civil 
psaaky  based  ett  its  previeas 
petfofiHace  laeera  and  demonstrated 
efforts  to  aoaUM  iadto«ion  eafety, 
changes  aMde  ia  ito  radfaitfQB  eafety 
pragnn*  prior  to  the  violalfuiis.  and  ita 
psempl  cometlva  adfen.  The  Reemee 
also  aaaecte  that  M  a  aen-prafit 


fnstnnioB  whose  nanfi^jgis  used  for  the 
treatment  and  core  of  diabetes,  the  civil 
penalty  woold  wpi  estut  a  significant 
financial  burden,  fai  addflSon,  the 
hcensee  deaulLed  its  on  recti  ve  ections. 

NRCEvaJuatioa 

The  NRC  in  its  latter  dated  April  S. 
1968,  transmitting  the  Notice  of 
Violation,  acknowledged  thai  the 
licensee  had  a  prior  goodenforcament 
history,  and  also  admowledged  that  the 
licensee  had  identified  the  overexposure 
and  had  ensured  that  its  consultant 
verbcdty  hifbrmed  the  NRC  of  the 
overexposure.  As  noted  in  the  letter, 
whde  ^eae  fMton  waald  Bomatty 
result  in  at  least  partial  miitigmtitm  at  the 

civil  penalty,  the  NRC  decided  that  any 
adfustment  to  the  civil  penalty  amount 
was  inappropriate  since  (1)  the 
licensee's  written  report  oi  the 
overexposare  was  not  nude  to  the  NRC 
within  30  days,  as  requited:  (2)  the 
licensee's  corrective  actions  were  not 
viewed  as  unaaaaHy  fnmpt  and 
extenhre:  and  (^  the  Mcanaee's  staff 
and/ar  eaasaltant  had  aa  opportunity  to 
prevent  the  overexposare  or  idea^ 
and  oaRReet  the  delicieBeies  teadii^  to 
the  overexposure  sooacr,  but  failed  to 
do  so. 

The  liceasee  ia  ite  April  28. 1988 
response,  achnowlodged  Uiat  the  written 
w|KHt  of  the  overexposure  was  not 
submitted  within  30  days,  as  required. 
Further,  the  Meensee  indicated  tfiat  its 
consultant  had  net  infatned  it  of  the 
October  1987  ISm  badge  result  until 
January  1988,  and  aMieu^  not 
addressed  by  the  licensee.  Oie 
c«>naidtant  apparently  took  no  action  on 
his  owm  priar  to  that  time  to  ascertain 
the  cause  of  the  unusaelly  hi^  reading. 
The  NRC  has  wowisidered  the  licensee's 
corrective  actiensas  weH  as  dieir  past 
petforaiance  ^ce  1977,  which  consisted 
of  only  one  vtolatitm  dtffiqg  four  NRC 
inspections  since  that  time.  The 
ocensee  s  canractive  actions  mciuueui 
(a)  Taking  imnediete  steps  to  prevent 
further  expeauic,  (b)  modifying 
prooevuKS  tor  manitonng  radioisotope 
use  md  verifying  film  badge  reports 
including  deweleping  a  system  iar  timely 
moaMatfag  at  the  return  of  results  on  all 
nun  oac^jes.  anu  totensflying 
SBpervMott  of  tfie  type  of  esqteriment 
tiiat  cealiiuBted  toihe  ovetexpasure;  (c) 
moQil3^tog  Vie  eoncatfon  program^  and 
(Qj  tooreaaing  review  and  super visiuii  of 
the  reaeaidierwho  received  the 
overexposure. 

Based  upon  a  reconsideration  of  me 
licensee's  conective  actions  and  past 
perfonnanee,  the  NRC  has  determined 
that  a  75%  reouiAiuu  in  the  civil  penalty 
amount  is  appropriate.  Full  mitigation  is 
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not  warranted  because  of  the  licensee's 
opportunity  in  November  1967  to  detect 
and  prevent  this  overexposure  as  well 
as  the  drcumstances  of  the 
overexposure,  Le^  dtanging  the 
experiments  without  an  adequate 
evaluation  of  the  potential  e^qrasure 
rates  and  performing  the  experiments 
withot  a  "dry  run." 

NRC  Conclusion  .  I 

The  licensee  has  provided  an 
adequate  basis  for  a  75%  reduction  in 
the  proposed  civil  penalty.  Therefore,  a 
civil  penalty  in  the  amount  of  $825 
should  be  imposed.  I 

[FR  Doc  88-14409  Filed  ft-24-88;  8:45  am] 


[Docket  No.  50-267]  , 

Pubic  Service  Company  Of  ColonKkK 
muenoe  oi  Mnenonieni  10  receny 
OpefiUfiQ  Ucenee 

The  U.S.  Nuclear  Regulatory  I 

Commission  (the  Commission)  has 
issued  Amendment  No.  60  to  Facility 
Operating  License  No.  DPR-34,  to  Public 
Service  Conqmny  of  Col(»ado,  which 
revised  the  Technical  Specifications  for 
operation  of  the  Fort  St.  Vrain  Nuclear 
Generating  Station,  located  in 
Platteville.  Colorado.  The  amendment 
will  be  effective  90  days  after  its  date  of 
issuance. 

The  amendment  revised  certain 
setpoints  for  the  Plant  Protective  System 
to  allow  for  instrumentation  errors. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  r^iulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for  Prior 
Hearing  in  connection  with  uiis  action 
was  published  in  the  Fedanl  Register  on 
May  9. 1968  (53  FR  16481).  No  request  for 
a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  the 
action  and  has  concluded  that  an 
environmental  impact  statement  is  not 
warranted  because  there  will  be  no 
environmental  impact  attributed  to  the 
action  beyond  that  which  has  been 
predicted  and  describ«l  in  ttie 
Commission's  Final  Environmental 
Statement  for  the  facility  dated  August 
1972. 


For  furthw  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  Pebraeiy  8. 1968.  (2) 
Amendment  Na  60  to  FaeiUtyJ3peratiiig 
License  No.  IVR-34.  and  (3)  the 
Environmental  Aasesament  and  Finding 
of  No  Siffiificant  Impact  (53  FR  22239). 
All  of  these  items  are  available  Uxt 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Street. 
NW..  Washington.  DC.  and  at  the 
Greeley  Publio  Library.  City  Complex 
Building.  Greeley.  Colorado.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Director,  Division 
of  Reactor  Projects-^n.  IV,  V  and 
Special  Projects. 

Dated  at  Rodcville,  Maryland,  this  20th  day 
of  June,  1988. 

For  tlie  Nuclear  Regulatory  Commission. 
Kenneth  L.  Haitnar. 

Project  Manager,  Project  Directorate— IV. 
Division  of  Reactor  Projecta—UI,  IV,  Vand 
Special  Projects,  Office  ofNucelar  Reactor 
Regulation. 
[FR  Doc.  88-14402  Filed  8-24-88;  8:45  am] 


SECURITIES  AND  EXCHANGE 
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[Ralaeae  Nou  34-2S607;  Fie  Na  SR-C80E- 
86-10] 

SeH-Regutatory  Organizations;  Filing 
end  Order  Qrsntlno  Accelratil 

^emw^m  ^^*w^n  ^iMveeeepee^  ^^wM^^wwe aaei^nB 

Approval  of  Propoaad  Rule  Change  of 
Chicago  Board  Opilona  Exchange,  Inc. 
Relating  to  tha  Extension  of  the  Near- 
Term  Options  Expiration  Plot  Program 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exdiange  Act  of  1934, 15 
U.S.C  78s(b)(l),  notice  is  hereby  given 
that  on  June  3, 1968  the  Chicago  Board 
Options  Exchange,  In&  filed  with  the 
Securities  and  Ktdiangb  Commission 
the  pro])08ed  rule  diange  as  described 
in  Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  fixmi  interested  persons. 

L  Sdf-Regulatofy  Oiganization't 
Statement  of  the  Taons  of  Substance  of 
dm  Propoaad  Rule  Change 

The  Chicago  Board  Options  Exchange. 
Inc.  ("CBOE"  (»  "Exchange")  proposes 
to  extend  the  stock  options  pilot 
program,  which  provides  for  four 
expiration  months,  including  two  near- 
term  months,  to  December  31, 1966.  llie 
Exchange  also  requests  permanent 


approval  of  the  pilot  program  prior  to  its 
expiration  in  December. 

n.  Satf-Ragulatoiy  OcganiseHon's 
Statement  d  tile  Puqpioee  of,  sad 
Statidory  Basis  for,  dhe  Ptepoaod  Rule 
Ghange 

In  its  filing  with  the  Commission,  the 
self-regulatoiy  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-reg^atory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspect^  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  June  1985,  in  conjunction  with  the 
other  options  exchanges,  the  CBOE 
implemented  a  stock  option  pilot 
program  for  certain  January  cycle  stock 
options.'  Under  the  terms  of  the  pilot, 
the  traditional  January  trading  cycle 
was  altered  to  ensure  that  (i)  one-month 
and  two-month  options  were  made 
available  for  trading  at  all  times  and  (ii) 
four  expiration  months  were  outstanding 
at  all  times.  Since  that  time,  the  pilot 
program  has  been  extended  and 
expanded  to  all  equity  options  on  all 
three  expiration  cycles.' 

The  purpose  of  the  pilot  program  is  to 
determine  whether  a  near-term 
expiration  cycle,  featuring  four 
expiration  months,  would  improve 
investors'  interest  in  such  stock  options. 
After  monitoring  the  program  since  its 
inception,  the  C390E  has  found  that  the 
pilot  has  satisfied  investor's  preferences 
for  trading  near-term  options. 

The  Exchange,  therefore,  proposes  to 
continue  the  pilot  program  until 
December  31, 1966,  and  requests  that  the 


>  Sm  SacuritiM  Exdiwig*  Act  Raleasc  No.  22089 
(May  31.  ISSB).  SO  FR  23862.  approving  SR-CBOE- 
SS-08  to  allow  far  implamenlation  of  tha  pilot 
prosram  using  monthly  initead  of  quarterly 
expiration  cydas. 

*  See  SaciuiUas  Exchange  Act  Releaie  No.  23461 
Only  23,  IBSS).  SI  FR  27286,  approving  SR-CBOE- 
66-21  to  extwndtke  pilot  gmgnm  to InciiMle  all 
January  cyde  stock  options  and  extend  the  program 
for  six  additioaal  manlhs:  Securities  Exchange  Act 
Releaae  Na  a«lS8  (March  a.  18S07).  52  FR  B123. 
appraviag  SR-G80B-S7-S  to  extend  the  pilot 
program  far  itaur  additional  moalhs;  and  Socnrities 
Exiia^a  Act  Release  No.  atTSS  (A««iist  10. 1987). 
82  FR  31468.  approviiv  8R-CB0B-S7-32  to  expend 
the  pilot  program  to  include  Pefamary  and  March 
cyde  stock  options  and  extend  die  program  lor  one 
additional  year. 
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program  be  permanently  approved  prior 
to  that  d^ie. 

The  CBOE  believes  the  proposed  rule 
change  i^  i^nsistent  with  the 
requirem^ts  of  the  Securities  Exchange 
Act  of  im  ("1934  Act"),  and  in 
particulai-fsection  6(b)(5J,  by  continuing 
a  pilot  pticigram  designed  to  facilitate 
transactiMis  and  perfect  the  mechanism 
of  a  free  ahd  open  market. 

B.  Self-R^ulatory  Organization's. 
Statement  on  Burden  on  Competition 

The  CBpE  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competitMn. 

C.  Self-R^ulatory  Organization's 
Statement  on  Comments  on  the 
Proposed^  Rule  Change  Received  from 
Member^  mirticipants,  or  Other 

No  wriifen  comments  were  either 
solicited  pr  received. 

ni.  Date  f^f  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Acti(» 

The  CBOE  has  requested  that  the 
proposednile  change  be  given 
accelerated  effectiveness  pursuant  to  . 
section  19(b)(2)  of  the  Act.  so  that  the 
pilot  program  can  continue  without 
intemiptifiti. 

The  Co^^ssion  finds  that  the 
proposed  iijule  change  is  consistent  with 
the  requiijoments  of  the  Act  and  the 
rules  andinegualtions  thereunder 
applicable  I  to  a  seciuities  exchange,  and 
in  particuUr,  the  requirements  of  section 
6  and  the  jriiles  and  regulations, 
thereundei).  The  Commission  believes 
that  the  proposed  rule  change  will 
benefit  public  customers  by  continuing  a 
pilot  program  tailored  to  meet  investors' 
preferences  for  stock  options  with  near- 
term  expirition  cycles. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  t^  thirtieth  day  after  the  date  of 
publicaticji^  of  notice  of  filing  thereof  so 
that  the  pjlpt  program  can  continue 
ivithout  iiitierruption.  In  addition,  the 
Commission  previously  has  solicited 
comment  on  this  and  other  near-term 
expiratioq  pilot  programs  submitted  by 
other  optiUis  exchanges  and  has  not 
received  ^i^y  negative  comments  on  the 
operation  ^f  these  pilot  programs. 
Moreover;  the  current  pilot  program, 
which  has  been  in  effect  for  a  year,  has 
operated  Effectively  and  generally  has 
been  wellliieceived.  Finally,  the 
Commission's  approval  is  limited  until 
December  31. 1988  or  until  the 
Commissipn  acts  on  the  CBOE's  request 
for  appro>l^l  of  the  pilot  program. 


IV.  Solicitation  of  Coauneiits 

Interested  persons  are  invited  to 
submit  written  data,  views  and  » 

arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  sue  copies  tiiereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20649.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  will  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fsom  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C,  552.  wiU  be  avaUable  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  die  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  18. 1988. 

It  is  therefore  ordered,  pursuant  to 
"ftecUon  10(b)(2)  ofthe  Act.'  that  the 
proposed  rule  change  is  approved. 
-  For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to     - 
delegated  authority.* 
looadian  G.  Katz,     '  ' 

Secretary. 
)uneie,1988. 

[FR  DOC..6B-14456  Filed  6-24-88: 8:46  am] 

BIUMQ  COOC  Mlfr^tlHi 


S«lf-R«gulatory  Organizatiora; 
Applicationa  for  Unllatad  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stocl(  Exdwnge, 
Inc. 

June  21. 1988. 

The  above  named  national  securities 
exchange  has.  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Bank  of  New  England  Corp. 

Common  Stock.  $.80  Par  Value  (File 
No.  7-3509) 
Brazil  Fund,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3510) 
Careercom  Corp. 


» 15  UAC.  78»(b)  (1962). 

♦  17  CFR  200.30-3(a)(12)  (1966). 


Common  Stock,  %m  Par  Value  (File 
No.  7-3511) 
Chicago  Milwaukee  Corp. 
Common  Stock,  $14)0  Par  Value  (File 
No.  7-3512) 
Chicago  Pacific  Corp, 
Common  Stock,  $.01  Par  Vahie  (File 
No.  7-3513) 
CRI  Insured  Mortgage  II 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3514) 
CyCare  Systems  Inc. 
Coinmon  Stock.  $.01  Par  Value  (File 
No.  7t3515) 
EMC  Corp. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-3516) 
Finevest  Foods  Ina 
Common  Stock.  tOl  Par  Value  (File 
No.  7-3517) 
Global  Growth  ft  Income  Fund  Inc. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-351B) 
Genentech.  Inc. 
Common  Stock.  $2.00  Par  Value  (File 
No,  7-3510) 
NO'S  Intermediate  Income  Trust 
Shares  of  Beneficial  Interest.  No  Par  - 
Value  (File  No.  7-3520) 
Oppenheimer  Multi  Sector  IncAme  Trust 
Coihmon  Stock,  $.01  Par  Value  (File 
No.  7-3521) 
Rodman  ft  Renshaw  Capital  Group  Inc. 
Common  Stock,  $.09  Par  Value  O^le 
No.  7-3522) 
Templeton  global  Income  Fund 
'_    Common  Stock,  $.01  Par  Value  (File 

No.  7-3523) 
Thortec  International  Inc. 
Common  Stock,  $.25  Par  Value  (File 
No.  7-3524) 
Zenith  National  Insurance  Corp. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-3525) 
American  Maize  Products  Co. 
Class  A.  $.80  Par  Value  (File  No.  7- 
3526) 
BOM  International.  Inc. 
Class  A,  $2.50  Par  Value  (File  No.  7- 
3527) 
Manufactured  Homes  Inc. 
Common  Stock.  $.50  Par  Value  (File 

No.  7-3528) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  13. 1988,  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange'Commission, 
450  Fiftii  Sti-eet.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
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liearing,  the  Cominission  will  approve 
tke  applioatiMu  ff  It  finds,  bmei  iqMm 
all  the  information  avaldbfe  te^,  that 
the  extensions  efwAfllei  ^tavding 
pii  vileget  pmuwit  to  voch  aRAevtions 
are  consistent  with  the  Baiirtenance  of 
fair  and  orderly  nmfcrts  and  fce 
ptatectiMi  ef  anreMtnv. 

For  the  Commiasion.  by  the  Divisiaa-af 
Market  Regulation,  porsuant  to  delegated 
ai^nonty. 

Jonathan  G.  Katx, 

Secretary. 

[FR  Ddc.  88-14459  Filed  6-Z4-88:  «rtS  Mn] 

anxiNQ  cooc  •oie-«t-« 


S«lf-Reguiatory  Organlzatlom; 
Aff^KcMoim  for  IMUted  Tradbw 
PrivloQBB  Mid  of  OppartunRy  for 

Hoaring:  PhilMtoiphia  Stet^  Exohanfo, 
Inc. 

]uhe21,1888. 

l^e  above  naned  natioDal  aecutites 
exchange  has  filed  appBcafioM  mfh  the 
Securities  aad  Excha^Gominiasiaa 
puEsuaat  to  sectioD  laRUlJOQ  oS  Qu 
SecuritieB  Gxdunge  A£t  af  1934  and 
Rule  12f-l  therenndec.  lor  imliat^j 
tradiag  priVflt^efs  in  4he  f oUowuqg 
securities: 
Florida  Stcd  GoqnBtUkw 

CmmaumStaek.$unPtKVaiimJi;PAe 
No.  7-3528) 
Integrated  Rasounces.  Inc. 

Cammon  StoGk.^»«w  Vake  {Pile 
No.  7-3530) 
Thompson  Medioai  Compaay.  inc. 

Caamion  Stock.  SaiO  J>ar  Value  jPfle 
No.  7-35311 

Tootsie  RnU  Inriimtria^,  btC 

Commoa5tock.40ifiB  H  Par  Value 
(Rle  No.  7-3532) 
Weis  MarkaU.  Ina 
Common  Stodu  SD3S  %  Par  Valua 
TPile  No.  7-3533) 
Central  Maine  Power  Company 
Conunon^torik.^'flPBHr  Value  (File 
No.  7-3534) 
Empressa  Nacional  de  Electriddad.  SJi. 
American  DefoiStaay  Shares  (FDe  l^o. 
7-3538) 
SCOR  U.S.  Corp. 
Comnaa  Stadk.  <B»  ftr  VaShie  ^e 

Qass  A  OManoa  Storik, 'ftiOO  Par 
Value  (File  No.  7-3537) 
NewhaSr 

ifPleMa.  7-359^ 


N&7-aa^ 

.SllJ9^VriTie(F}}e 

Omnicae,hB. 

Conn— malt 

■Ko.7^3Sm 
Vmi  GFoap,'Inc. 

,Sl»ParVatae{File 

1 

i 

Common  Stoak.  No  JPar  Value  (Rile 
No.  7-49n) 
Haiaa  NUkatmamCampa^ 
CoiiiiBBB  HaA.  IKM  Mr Value^fFSe 


vwoc  \t"lw 


Roy  ce  Valaa  l^M,  lac. 
Oamaw  Slack,  <B«H  Par  Vritie(rae 
Wa.7-«Mq 
Itj^Eoff^jafAun,  Inc. 
Conmon  otnac,  bB.M  Par  Vaioe  (File 
No.T-«M5) 
oanta  Aivca'Caiiipcniies^iii^ 
Cammii  Otuuk.  9B.10  Par  VatnetFHe 
Ns.T-SSIB) 
Seagdl  finely  Corporation 
Cmnnion  9todc,  ^.10  Par  Value  (File 
No.  7-3947) 
Sizeler  Propei^  Invntots,  Ina 
ComnnmStodu  SDjOI  Par  Value  (File 
No.  Fi-9$!l|| 
WeingartenSedty  Investors 
Shares  of Semfidal  latefest  (File  Na. 
7-3549J 
WohrecfaieWdrid  Wide,  Inc. 
Common 'Stock.  SLOD  Par  Vdue  ^jle 
No.7-3SQ 
Wyle  Laboratoiies 
Conaaon  Stock.  Par  Vake^de  Na  7- 
3S51) 
Wynnes  JnteinafioaaL  Inc 
Common  Stock.  SUWPar  Value  (Hie 
No.  7-3552) 
Nova  Corporation  of  Albarta 
Common  Shares,  Without  Par  Value 
(File  No.  7-3553) 
Midway  Airlines,  Inc. 
CaaannSladc.  SBJn  Var  Vribe  (FHe 
No.  7-3554) 
The  Xbai  AmmI  -litr 

Common  Stock.  $0.01  Par  Value  (File 
No.  7-9S95) 
These  sararitias  .are  listed  aad 
registered  xw  ana  arjDoce  other  aatiaaal 
securities  exdiange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  peoons  are  invited  to 
sobmn  on  orlieTareJiiily  13.  IMS.  wiitten 
data,  views  and  {qjameatB  concerning 
the  above-nIeF8Dcad  aiylication, 
Persons  4lenmq|  la  make  wiiltea 
comroeitts  ^hauU  iBe  ftree  «opias 
thereof  wlfh  Ae  Sacretary  af  fre 
Securities  and  Exdiange  Commission, 
450  5th  Street  NW„  Washingtoa.  DC 
20549.  FoUoaiq|tfBB««ipalanity  for 
hearintg,  theOmurasrion  infH  appeove 
the  application  if  it  finds,  based  upon  all 
the  intorination .available  \o£L  fliat  the 
extensions  tX  aiA^led  tra^m  ^vileges 
pursuant  to  such  applicafioas  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 


For  the  CommiMton.  t^y  the  Diwition  of 
MaAerRegiilalian.  pursuant  to  delegated 
authority. 

^OBitfnB'G.'Kat^ . 

Secntarp. 

fFR  Doc  a»-1442S«Uad  *^M-fla:  8:4*  am] 


Salf •RajHiiatofy  OnsaoizatioRa; 


JnCa  « 

The  above  named  national  securities 
exchange  ins  fmd  ap^dicatians  wtth  the 
Securities  and  Eitchanga  Oiuunissiuii 
par«aa.iA  to  sechea  ie(f)(t)P9)  of  the 
Security  Bxdhange  Aol  of  19S4  and  Ride 
12f-4  thereuadec iariioUatad  teadiof 
privileges  in  the  fofloMtu^aecuriMes: 

Lamson  &  Sessions  Co- 
Commoa  Stodc.  $a.ytVat  Value  (Fila 
No.  7-3556) 
Legg  Mason.  Ina 
Common  BtotSc. '90.10  Mr  Valae  [File 
No.7-«5Sn  "      ' 

Longs  Ihug  Stores  Goip. 
Common  Stock,  No  Par  Value  (File 
No.  7-3558) 
SPX  CoqnratiQa 
CoBflMB  Stock.  SlOfit  Par  Value  (File 
No.7-35S8i 
Tech-^oi  Cai^oratiaa 
Coamaa  Stock,  itJOite  Vdae  fPUa 
Na7-8Sit) 
Varo,  Inc. 
Conmon  ototac,  9B.IO  Par  Vanie  (File 
Ne.7-«M1) 

Hiese  securities  are  listed  and 
rc^sterad  on  cne  or  more  other  national 
securilies  exdiange  and  are  reported  in 
the  consolidated  transaction  reportii^ 
system. 

Interested  ^ecsoos  «ra  uwited  to 
submit  oa  or  before  Jiiy  13. 19BS,  wdtten 
data,  views  and  aqpunents  concerning 
the  above<referenced  appBcation. 
Persons  desiring  to  make  written 
comments  should  file  Oiree  copies 
.,  thereof  with  die  Secretary  «f  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW^  Washingtoa.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Coaimission  will  approve 
the  appBcafioB  if  it  finds,  based  upon  all 
the  information  available  to  U,  that  the 
extensions  of  anliaied  tradii\g  privileges 
pursuant  to  sachappDcaOoas  are 
consistent  with  the  maintenanceof  fair 
and  orderly  markets  and  the  protection 
of  investors. 
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For  the  Cfmminion.  by  the  Oivisioa  of 
Maiiet  Re$^atk>n.  pursuant  to  delegated 
authority,  i  | 

|aiiallMn(^.,Kats. 

Secretary.  \  i 

(FR  Doc  8^14427  Ftled  ».24-88;  8:45  am] 


[RelMM  1^.  IC-W447;  •11-89t2} . 

Guild  Qok^  Fund;  AppNcationJun*  22, 
1988        li 

AOCNCV:  i^urities  and  Exchange 
Commission  ("SEC"). 
ACnoN:  Notice  of  application  for 
deregistrafion  under  Ifae  Investment 
Companyi  Act  of  1940  ('1940  Act "). 

i4pp/ic(|it- Guild  Gold  Fund. 

lUlevaBt  1940  act  sections:  Order 
requested  imder  section  8({). 

SummdfY  of  Application:  An>lication 
lor  an  ordQr  declaring  that  Applicant 
has  ceaseii^  to  be  an  investment 
company^  I 

Piling  ddte:  The  application  was  filed 
on  May  31]  1968.  An  amendment,  the 
substanca  pf  which  has  been  set  forth  in 
a  letter  to|  ^e  CoBunission  dated  June 
20, 1988, 44d  which  thus  is  included  ■ 
herein,  vm  be  filed  during  the  notice 
period.     I  [ 

Hearin^^r  notification  of  hearing:  Vt 
no  hearing!  is  ordered,  the^application 
will  be  gr^hted.  Any  interested  person 
may  requf  it  a  hearing  on  this 
applicatida,  or  ask  to  be  notified  if  a 
hearing  is>  Ordered.  Any  requests  must 
be  receivodl  by  the  SEC  by  5:30  p.m.  on 
)uly  15, 1988.  Request  a  hearing  in 
writing,  giying  the  nature  of  your 
interest,  th6  reason  for  the  request,  and 
the  issues  contested.  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with, 
proof  of  s4^ce  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by   ■ 
writing  to  i  (be  Secretary  of  the  SEC. 
ADDRntsiji-  Secretary,  SEC  450  5th 
Street.  Nwl,  Washington,  DC  20549. 
Applicant^  23410  Civic  Center  Way, 
Suite  E-lQ,iMalibu,  California  90285. 
FOR  nmmR  mFORMATION  CONTACT: 
Barbara  OHretien-Dar.  law  derk,  (202) 
272-3022  or  Curtis  R.  Hilliard.  Special 
Counsel,  ({202)  272-3030  (Division  of 
Intestment 'Management  Office  of 
Investment  Company  Regulation). 

supkeimMtaiiv  mramiATiON: 

Following!  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Re{4rence  Branch  in  person,  or 


the  SECs 


qommercial  copier  (800)  231- 


3282  (in  M  ^ryland  (301)  285-4300). 


Appticant's  RepraMiitatioas 

1.  Applicant  registered  under  the  1940 
Act  on  Fonn  N-8Aon  October  16. 1987 
as  a  diversified,  open-end  investmoit 
management  company.  Applicant  filed  a 
Registration  Statement  on  Form  N-lA 
under  the  Securities  Act  of  1933  on 
Octoer  9. 1987.  The  Registration 
Statement  has  not  been  dedared 
«£fective  hbwevw,  ahd  the  inifial  public 
offering  of  Applicant's  shares  never 
cominmced.  No  sales  of  Applicant^ » 
securities  haVe  been  made. 

2.  Applicant  is  a  business  trust 
created  and  existing  under  the  laws  of 
Massachusetts.  At  the  time  of  filing  this 
appUcation.  Applicant  has  no 
securityholders. 

3.  Applicant  has  not  transferred  any 
of  its  assets  to  a  separate  trust,  the 
beneficiaries  of  which  were  or  are 
securityholders  of  Applicant 

4.  Applicant  has  no  outstanding  assets 
other  than  minimum  trust  assets  of 
$100.00.  its  name  and  status  as  a 
Massachusetts  business  trust  and  as  a 
registered  investment  company. 
Applicant  has  no  outstandLig  liabilities. 

5.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

6.  Applicant  is  not  engaged,  nor  does 
it  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  to 
wind  up  its  afi^airs.  Applicant  will  file 
with  the  Secretary  of  the 
Commonwealth  of  Massachusetts  to 
terminate  the  trust 

7.  Applicant  is  excused  under  Rule 
30bl-l  from  filing  a  semi-annual  report 
on  Form  N-SAR  because  its  registration 
statement  never  became  effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
lonathan  G.  Katx, 
Secretary. 
[FR  Doc.  88-14457  Filed  8-24-88;  8:45  am] 

WLUNQ  CODE  S01(M)1-M 


[Rel.  Na  10-16445;  •11-4853] 

IteMMutual  Equity  bivMtors  Trust; 
Application 

]une  21. 1988. 

AOENCV:  Securities  and  Exchange 
Commission  ("SEC"). 

ACnON:  Notice  of  application  for 
deregistration  imder  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

i4pp//co/>t- Mas'sMutual  Equity 
investors  Thist 

Relevant  1940  Act  section: 
Application  filed  pursuant  to  section 
8(f). 


Summary  ofapplieatimv  Applicant   - 
requests  an  prder  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  1940  Act 

Filing  date:  The  application  was  filed 
OR  June  2. 1988.  , 

Hearing  or  notification  of  hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
jfuly  15, 1988.  Request  a  hearing  in 
writirig.  giving  the  nature  of  your 
interest  die.reasonior  the  request  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or.  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  tiie  Secretary  of  the  SEC. 

ADDRESSES:  Secretary.  ^C.  450  Fifth 
Street,  NW.,  Washington,  DC  20549: 
Applicant  1295  State  Street  Springfield. 
MA  01111. 

FOR  FURTHER  INFORMATWN  CONTACT: 

Thomas  Mira,  Staff  Attorney.  (202)  272- 
3047.  or  Brion  R.  Thompson.  Branch 
Chief,  (202)  272-^016  (Office  of 
Investment  Company  Regulation). 

SUFPLEMENTARV  INFORMATION;  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  bom  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier.  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

AppUcant's  Representations 

1.  Applicant  is  registered  imder  the 
1840  Act  as  an  open-end  diversified, 
management  investment  company. 
Organized  as  a  Massachusetts  business 
trust  Applicant  befcame  registered 
under  the  1940  Act  and  filed  its 
registration  statement  pursuant  to  " 
section  8(b)  of  the  1940  Act  on 
September  26, 1988.  On  the  same  date, 
Applicant  registered  an  indefinite 
number  of  its  shares  under  the 
Securities  Act  of  1933.  but  has  never 
commenced  a  public  offering  of  such 
shares. 

2.  On  April  15, 1988,  Applicant's  Board 
of  Directors  approved  an  Agreement 
and  Plan  of  Reorganization  under  which 
Applicant  transferred  all  its  assets  and 
liabilities  to  MassMutual  Value  Stock 
Fund  ("Series"),  a  series  of  MassMutual 
Integrity  Funds,  a  registered  investment 
company  under  the  1940  Act  (File  No. 
811-3420).  Immediately  thereafter. 
Applicant  distributed  the  shares  of  the 
Series  received  to  its  sole  shareholder. 


J  Vfll.  ia, -lite. -ItSi  MoKlv. 


v2K. 


fractioaal  ■hwai.rf ArSaiiBt,  wttbik* 
same  net  asset  value, .as  liw«uiBber-of 
aiuoes  of  AppUoant  ewaed  immediately 
prior  to  (ke  transfer.  Applicant 
rapresents-that  sachaKchange  was 
based  upon  relaQve  net  asset  values  and 
thai  as  of  Aprfl  14.  ISBt,  AgpHcant  had  a 
nel  asset  value  of  S25.1B7,B4Qi  or  $11134 
per  share. 

•  3.  y^ii^caill  wlll'be  ifissoived  under 
the  laws  eStThe  Cimmooweatlft  «f 
Massadinstitts  on  or  about  the  date 
Applicailt  Isjpmted  an  order  dedaik^ 
that  it  has  eeasedtobe  an  mvestmeift 
company.  Applicant  is  not  a  party  to 
any  litigaXicra  en*  administrative 
proceeAng.  and  does  not  propose  to 
'engage  In  any  fmiinen  activjfira  other 
than  those  necessmy  to  effectuste  the 
winding  np  of  Its  ofhdrs.  Apificant  has 
no  securityholders  "ond  no  assets, 
liabilities  tir  d^fts. 

For  the  SEC.  by  (he  Division  of  Investment . 
authorily. 


nifli  •-M-M:  %A6  »m] 


Slecretary. 
[FRObc 


SMALL  4 

ftogionIX  Advisoiy  CouncR;  Pubic 


11ieU;S.SiHU8aiaw8s 
AdmiaiibatieB  Ksjtaa  fiC  Advisaiy 
Caaaoi.lacaisd<inlliefao8PBpUcal  area 
of  HoBridfai.  wSl  Md«  paUicaweteg 
at  9:30  a.m.,  on  Wednesday.  August  3. 
1988.  at  the  Prince  ICiAiD  Federal 
Buildiqi.  aeoMa  Maaaa  Beakvard. 
Conferaaoc  Aeam«311.  Haaokilu. 
Hawaii,  ta  dtscass  aodi  matters  as  mgy 
be  prosenied  b^taaabm,  staCTof  the 
U.S.  Snail  Buskiess  Atkainistratian.  «r 
others  preaent. 

For  Authar  iafofButiaii.  write  or  call 
Charies  T.  C.  Lam.  District  Oinctoc.  iI.S. 
Small  Business  Admiototrstioa.  300  Ak 
Moana  Boaleva-d.  Room  2213.  Honc^ula. 
Hawaii  968S(M306)S41-2990. 
leanM-Mowak, 

Director,  OffkxofAdvfsoryCouiKik. 
June  22. 19ea 

IFK  Doc.  88-14464  Fited  B-Z4-88:  8:45  am] 

aNJJMG  CODE  M2S-0MI 


Region  M  Advlaory  Council;  PubNc 


The  US.  Small  Basiness 
Administratioa  Region  UI  Advisory 
Council,  located  in  4he  gaopsphical  «rea 
of  Baltimore,  will  held  a  public  meeting 


from  4:00  pj 

Wednesday.  June  29.  Iflsa  at  the 
Redwood  TXiwen.  Snd  Roor,  ^217  Bast 
Redwood  'SlnsfL  'Bdtfanore.  MBiyhmd. 
to  dlauan  mili  BliMeiB  as  may  lie 
'preseiAao  Tiy  neinucn,  ytiuf  n  tte  XJ.S. 
omaii  pBBinesa  HUHUiusuBuun.  or 
otherapiesnA. 

For  finfter  iufwiuafluii.  wifte  or  calll 
Charles  Ontoiit  District  Urector,  tJJSk 
Smra-'Busliicss  AnudfdstrriAn,  10  Nuf  Ui 
Calwrt  AntfL  "Sfd  Ftoor.  IMlliuiOTe. 
Mai^ftand  ZUDEi— ^SOf)  9BS-^2BS^ 
|eao  M.  Nowriu 

Director.  Cgfhe  ofAdvJsMy  CdtincHa. 
)iiiw22.U8B. 

[ER  Doc  8ft-M4H>ffllsi»  M^ft^atartj 
SHJjNa  co()e  Mas-«iHN 


DEP^ 
[Oocl[at4SaR] 


ServMbluM  22.1001. 

AdmMalrtlioa  Lawfodge  ftemie  A. 
Yodet.  iyiliitHR<lAaiidtagB  and^ther 

pi  auauiUig  <haB  Waeivad  mn  him  at^yw 
Office  of  Heariags.  M-SO.  Itoam  W28, 
Departnaot  of  l¥aMpar«rtion.  409 
Seventh  Street  SW..  WaahtegtenOC 
205ta  Tiiapkuiii.  jUil]  36ft-»«2. 

(FR  Doc.  tl»-l9l»TRMl  ^24-88;  B:45  am] 


[OnterS8-»-291 

Fitness  Determination  of  Renown 
AvIeUun,  Inc. 

agency:  D^artment  of  Transportation. 
action:  Notice  of  commuter  air  carrier 
fitness  deteiawtietieii.  order  to  vhow 
cause. 

summary:  The  Department  af 
Transportation  is  proposing  to  find 
Renown  Aviation.  Inc.,  fit.  wlllnig,  and 
able  to  iNwride  ceooaitter  air  jenioe 
under  section  4ig(c|t2)  erf  the  Federal 
Aviation  Act. 

Responses:  An  idteaested  .persons 
wishing  to  respeod'to  the  D^artmentaf 

Tf'Qnn>\/\y4nfrir>ai*a  *^>*tn*i«>^  XtAMUkOA 

determiaaliaB  shmild  file  Aeir 
responses  with  the  Air  Cactier  Fitness  " 
Division,  P-iS,  OopaiteeBt  of 
TraaiQieiteyoii.  400  Seveirrii  Street.  SW... 
Room  642a  Washington.  DC  20590,  and 


shall  be  filed  no  later  than  June  17, 


Mat  Carol  A.  Wdoda;  Air  Carrier  fUness 

DinlrtBo  fP  rn'mwatjiin.  g-s. 
Department  df  TramipnHliaa.  400^ 
gyii0i»f^i  <a^»^^i*  yw  WatH"fl*'*".  "^ 
20500.  (202)  aeft-<234a 
Dated:  June  22. 1988. 

Asaistant  Secretary  for  Policy  and 

Intemationai^ffun. 

[FR  Doc.18-14422  FU*d'«-M-«8:  Jfc45  am] 


CoaetOoHrt 

Towing  SsMly  A<MMNy  Committee; 


AOENCV:Q0aai>G«aiC  DOT.    . 
action:  Notice  of  public  meeting. 


MWm^ 


(Peh.  t.W'flBI;  App.  Q.  aefioe  is  herahy 
giveBaif«an<(iii««f*a  Towing  fiafety 
AJaissiy  GsaaMae'tniAC}.  Ihc 
meeting  will  be  held  on  July  28. 1900  hi 
Rsoai  ms.  0. 8.  €ea«  Goofd 
HueinuartiiB.«W0i8eaead^teee<  SW.; 
Woridngtoa.  DC.  The  iMetii«  is 
scheduled  io^agpa  it  MS  «;m.  and  end 
at  4M  PAL  AMnianee  h-epen  te  die 
piMto.  llie  agaada.  ^vMdi  Inehides 
daddSltid  wiiimaMnga  wAwk  tadicated, 
is  expectad  la  fce  as  HsMbui  s; 

1.  Approval  of -adnlves  fcera  March 
im  TSACnacHflg 

2.  KCpOnS  OR  VW  MflMWin^  iteflSSt 

(aj  Lioensing  efPflots  tCGD  «4-0eB). 
9>)'liiluiid Hadar  Observer  Courses, 
(c^  Awietanoe  Towing  Licensing  {CGD 
87-0175. 

(d)  Ucenstag  of  Mafttirae  Personnel 

(e)  interrris  for  Required  fntenial 
Exaadaa^ea  -and  Hypostatic  Testing  of 
Presoom  Vaasel  T$pe  Cargo  Taidcs 
(CGDSMm). 

(f)  Dtydaek  and  TaiMiaft 
RequiwiBMiU. 

M  Hacaidoo»Sabstaaces  Regolafions 
(CG0  8fr«3«^ 

(h)  TedBsman  Seqidraments  {CGD 
79-11^. 

(i)  Re^d^ioBs  impieawnting  Annex  V 
(CGD88-eQt|. 

(j)  Special  Acea  DasigaaAion  of  Gulf  of 

MBKiCO. 

^  IMO/MARPOL  Iniliatives. 
(1)  IMO  Statas  S^erfc  Giehal 
Maritime  Oistoeas  mdSriety  Systems, 
(m)  AIS  Teartag  Hulas  Qiiesdoanaire. 
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(a)  OpcMUi^  «  CaBBMidal  Veiael 
While  Into  ideated  (CX3D  44-008). 
(o)  Drug  |>etection  for  Merchant 


Marine  Pel 

(P) 
Testing 
Incident 

(q) 
Standard. 

(r)  Air/y^por  Quality  Control/ 
Recovery. 

(s)  NAVRules  Update 


lel  [CGD  86-067). 
itory  Alcohol  and  [)rug 
•wing  Serious  Marine 
086-060). 
I's  Proposed  Benzene 


(t)Any«i 
before  the 
appropria 
may  bie 
deliberati 
concei 
rulemaki 


!  fol  I 


r  matter  properly  brought 
tee.  Where 
>  rqMalsoa  i»  above  items 

I  by  TSAC  discutsian. 
.  and  xecommendatioBs 
liese  subjects,  including 
^projects. 

3.  JSunmifty  of  Action  Items. 

4.  Adjouj^mienL 

With  advance  aotioe.  and  at  the 
discretion  H  (he  Chairman,  if  time 
permits,  mmbers  of  the  public  may 
present  oril  statements  at  the  meeting. 
Persons  willing  to  present  oral 
8tatementa^|hould  notify  the  Executive 
Director  of  TSAC  no  later  dian  die  day 
before  the  iieeting.  Written  statements 
or  materials  may  be  submitted  for 
presentatid^  to  the  Committee.  To 
ensure  distiibution  to  each  member  of 
the  CommiHee,  30  copies  of  writlea 
material  sbbuld  be  submitted  to  the 
Executive  director  no  later  than  26  Tufy 
1988. 

FOR  niRTN^  INFOniATION  coNmci: 
CDR  R.  J.  Alaro,  Execntive  Director, 
Towing  Sai^ty  Advisory  Committee, 
U.S.  Coast  jCtuaid  (G-MP-3), 
Washington  DC  25093-0001.  (202)  287- 
0449. 


Index 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 


OMmer 


.do. 


do 

4j0 

MWB.  INC ". 

BnMnARoot^ 

SsmaFe 

McOannott 


McDoiiiiuii. ...... 

BrwrARooI.. 
SNonw .............. 

McOwfnotl » 


kCsiMM. 

^llBUMUOli 

C  limp,  Skauas, 
lUUOilMOl' 


Current 


U.S. 
U.& 
US. 
U.& 
U.S. 
U.S. 
U.S. 
US. 
US. 
OS. 
OS 
U.S. 
U.S. 

as. 


.  OeoemtMr.  1967 
AiGh. 


Fetd. 

SNppmB 


Dated  Junt  21.  lam 

Commander,  US.  Coast  Guard.  Executive 
Director,  Towing  Safety  Advisory  Committee. 
(PR  Hoc  M^4«M  FBed  S-M-tt  asIB  am) 


{OSD  88-0471 

filing  8af»tyAdvi80tyCoimnltte<; 
llMlin0  of  subooininlttMs 


:  Coast  Guard.  DOT. 
Notice  of  meetings. 


;  Pursuant  to  seetimi  10(a)(2)  of 
ttie  Federal  Advisory  Act  (Pub.  L  92- 
403;  5  US.C  App.  Q,  notice  is  hereby 
given  of  •  meeting  of  all  Subcommittees 
of  the  Towing  Safety  Adviaoiy 
Committee  (TCAC).  The  subcommittee 
meetings  <wll  be  hdd  on  July  27. 1088  in 
Room  3448  44  48  of  the  Department  of 
IVansportation  HeodquartMs  (NASSIF) 
Baadij^  400  7th  Street,  SW.. 
Washington.  DC  Tlie  meeting  will  begm 
at  1-.30  pjB.  and  end  at  4.-00  pm  The 
agmda  for  the  meeting  ocmsists  of  the 
faflowim  items: 

1.  Calfto  Order. 

2.  Disouaeion  of  the  FoUowing  topics: 

(a)  Pusennel  Maaning  and  Licensing. 

(b)  lYig-flaige  CoRstnictiim. 
CCTtification  and  (^rations. 

(c)  Port  Facilities  and  Operations. 

(d)  Personnel  Safety  Mid  Work  Place 
Standards. 

(e)  MiscrilaneouK 

(1)  Air  Quality/Vapor  Control/ 
Recovery. 

(2)  NAV  Rules  Update. 

S.  Presentation  of  any  new  items  for 
consideration  of  the  Subcommittees. 

Reported  U.S.— Flag  Ijujnch  Barges 


4.  Adlowanient 

Attendance  is  open  to  the  interested 
public.  Members  of  die  pnbiie  may 
present  oral  or  written  statements  at  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT. 
CDR  R.J.  ASARO,  Executive  Director. 
Towing  Safety  Advisory  Committee, 
U.S.  Coast  Guard  (G-MP-3), 
Washington.  DC  20593-0001.  (202)  267- 
0449. 

Dated:  June  2t  1968. 
R.).Asani, 

Commander.  US.  Coast  Guard,  Executive 
Director.  Towing  Safety  Advisory  Committee. 
(PR  Doc.  8a-14«2S  Filed  6-24-SB:  8:45  am] 


Martttmo  Adminlstraflon 

InHW  bivontory  of  U.S-Fli«  Launch 


r:  Maritime  Administration,  DOT. 
ACTION:  Initial  inventory  of  launch 
barges,  reported  as  of  March  2, 1988. 


I  ftirsuant  to  section  1(b)(2)  of 
Pub.  L.  No.  100-829,  enacted  June  7. 1888, 
the  following  initial  inventory  of  U.S.- 
flag  launch  baiges.  reported  as  of  March 
2, 1988,  is  being  published.  Identification 
of  those  that  are  qualified  to  engage  in 
the  coastwise  trade  is  in  process,  as 
well  as  the  name  and  address  of  the 
person  to  whom  inquiries  concerning 
such  vessels  may  be  made.  This 
additional  data  will  be  included  in 
subsequent  {Mi^lications  of  an  updated 
inventory  mandated  by  section  1(b)(3)  of 
thestjstute. 


Bum 


Country 


Korea __. 

Japan 

South  Korea. 

Japan..„ 

. do 

United  Stales. 

.....j^ 

Taitwan 

United  States. 

.-..do 

— do 

— do 

.:...ao 

jk> 


Year 


196S 
1960 
1978 
1973 
1978 
1979 
1968 
1978 
1964 
1976 
1976 
1979 
1982 
NA 


Lengtl 


Beam 


700 
«60 
560 
SOD 

450 
400 
380 
400 
402 
304 
300 
300 
315 
240 


Oiplh 


182 

170 

160 

120 

150 

105 

100 

100 

90 

90 

90 

90 

90 

72 


Reported 


GRT 


40 
40 
36 
33 
30 
25 
25 
25 
22 
22 
20 
20 
19 
17 


DWT 


42.727 
26,864 


15.169 

11.876 

9.561 

8.136 

9,026 


2.976 


3.310 
4.906 
2.160 


Approx. 

launch 

capacity 


50X00 
40,000 

i5,ebb 
T7.954 


12x00 

4,500 


Votume 


40.200 

40J200 

22J00 

15,600 

14.700 

8,300 

5.900 

5.400 

4.500 

3.100 

3.100 

3.100 

3.100 

2.700 


LXBXO 
euHcfeel 


5.066.000 

4.420A)0 

3,34OM0 

1.980,000 

2.OK.O00 

1.050.000 

960.000 

1,000.000 

795.960 

601.920 

540.000 

540.000 

538.650 

393.760 


cMfWtod 


116.400 
101.029 
76,361 
45,257 
46.286 
23.716 
21.714 
22.857 
18.193 
13.756 
12.343 
12,343 
12.312 
6.715 

Average 


Ratio 

d»- 

piace/ 

launch 

cap 


29 
2.5 

3.3 
2.9 
3.1 
3.8 
3.7 
4.2 
4.0 
4.4 
4.0 
4.0 
4.0 
2.5 


3.5 


BEST  COPY  AVAILABLE 


f*  aai_  ,»OfTll 
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In  addition,  one  operator  has 
recommended  including  in  the  inventory 
certain  barges  not  presently  configured 


as  launch  vessels  but  which  it 
represents  could  readily  be  reconfigured 


for  that  purpose.  !>«  barges  in  question 
are  identified  below: 


Crowley  Barges  Jacket  Launching  Capability 


Owner 


Barge  name 


(faaq 


(teat/ 

klClMW) 


Oipei 


Jacket 


prwc.) 


nag 


BuM— tocation/year 


Cronvley.. 
Do... 
Do... 
Do... 


Do. 


Do. 
Do. 


Do. 


Do.. 


Do.. 
Do.. 
Do.. 


Do.. 


Do.. 


Do.. 


Do_ 


Do.. 


Do- 
Do. 


Do- 


Do.. 


Do- 
Do.. 


Do.. 
Do. 

Do- 


Oo- 


Do- 
Do- 
Do- 
Do. 


Oo- 


Oo. 


Do. 


Do.. 


Do.. 


Do- 


Do - 


Do- 


Cordova.-. 
Juneau  — 

Kenai „.. 

Ketchikan.. 

Kodiak 

RffC^iowy ... 

Nikiski 

Paknar 

Makito 


Do- 


lalaBonita... 
Ma  Dal  Sol.. 
StThomM.. 
Barge  400„.. 
Bwge406.. 
Barge  407.. 
Barge  408.. 
Barge  409.. 
Barge  410.. 
Barge  411. 
Barge  414.. 
Barge  415.. 

Barge  416 „ 

Bwge  417......... 

Barge  419 

Barge  420 

Lanai 

Motoka 

Barge  450-2 

Bwge  450-3..-.. 
Barge  450-4..-.. 
Barge  450-«..-„ 

Barge  450-7 

B«ge450-S.. 
Barge  450-9- 
Barge  450-10. 
Barge  450-11. 
Barge  500-1... 
Barge  500-2.. 
Barge  50O-3- 
Bar^50O-4.. 


400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 
400 


76 

76 

76 

76 

76 

76 

76 

76 

78 

96/6 

90/6 

90/6 

99/6 

99/6 

99/6 

99/6 

99/6 

99/6 

99/6 

99/6 

99/6 

99/6 

99/6 

99/6 

99/6 

99/6 

99/6 

90/6 

99/6 

99/6 

99/6 

99/6 

99/6 

99/6 

99/6 

99/6 

105 

ios 

105 
106 


20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
20 
20 
20 
20 


4.900 
4.900 
4.900 
4.900 
4.900 
4.900 
4,900 
4.900 
4.900 
6.600 
6.600 
6.600 
6.600 
6.600 
6,600 
6,600 
6,600 
6,600 
6,600 
6,600 
6,600 
6.600 
6.600 
6.600 
6.600 
8.000 
8.000 
8.000 
6.000 
8.000 
8.000 
8.000 
8.000 
8.000 
8.000 
8,000 
8,500 
8,500 
8.500 
8,500 


USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 
USA 


Bern..  SF/1969. 
BeltL,  SF/1970. 
Bettt,  SF/1968. 
Bettt,  SF/1970. 
BattL,  SF/1965. 
Bettt,  SF/1969. 
Bettt.  SF/1968. 

Do. 

Do. 
Bettt.  SF/1974. 

Do. 
Todd.  HouMon/1970. 
Bettt,  SF/1970. 
Bettt.  SF/1974. 

Da 

Da 

Ofr 

Do. 

Da 
Bettt,  SF/1975. 

Do. 

Do. 

Do. 

Do. 

Do 
Bettt.  SF/1976. 

Do. 

Do. 

Do. 

Do 
FMC.  Por«and/19ei. 

Do. 
Bettt.  SF/1961. 

Do. 
FMC,  Por««id/19ei. 
FMC.  Porttand/1962. 

Do. 
FMC.  Portland/ 1963. 

Do. 

Do. 


Public  comment  is  invited  on  the 
completeness  and  accuracy  of  the 
foregoing  inventory,  particularly 
information  as  to  coastwise 
qualification,  and  on  the  proposal  to 
include  vessels  capable  of  being  readily 
converted  to  launch  barges  with 
identification  of  any  such  vessels  in 


addition  to  those  listed  above.  All  such 
comments  should  be  filed  in  triplicate 
.with  the  Secretary.  Maritime 
Administration,  Room  7300,  Nassif 
Building,  400  Seventh  Street.  SW.. 
Washington.  DC  20590  by  5:30  p.m.  on 
July  15, 1988. 


By  Order  of  the  Maritime  Administrator. 

Date:  June  23, 1988. 
James  E.  Saari, 

Secretary,  Maritime  Subsidy  Board. 
[FR  Doc  88-14553  Filed  6-24-68;  6:45  am| 

WUJNO  COOK  4t10-«1-« 


UMl 


M1B7 


Sun^^ne  Act  Meetings 


This 


Act"  (Pub. 


Ofw  FEDERAL  REQ8TER 
of  iMsHngi 
"Qowofwnoiit  in  tiM 
L  94-409)  5  U.SC.  5S2b(«K3). 


'  RCOULATOIIV 

*♦" 
June  22. 19 

The  following  notice  of  meeting  is 

published  tnirsuant  to  section  3(a)  of  the 

Govemmeht  in  the  Sunshine  Act  (Pub.  L 

94-409).  Siy.S.C552B: 

:  Jane  29, 1968, 10:00  usa. 

ijNortii  Capitol  Straet.  NK. 

Room  93091  Waahiqgton.  DC  29428. 

STATUS:  QJwn. 

MATTCiis  lito  BC  coHSwewgo;  Agenda. 

*Not«<— liens  listed  on  the  agenda  laay  be 
deleted  witHout  further  notice. 


COMTACTl       

iNHNWAlliiM:  Lois  D.  CasheU,  Acting 
Secretaryi  telephone  (202)  3S7-840a 

This  is  $i  list  of  matters  to  be 
considered  by  the  Conudasion.  it  does 
not  include  a  listing  of  all  papccs 
relevant  ttai  the  items  on  the  agenda; 
however,  all  pubHc  docoments  may  be 
examined  in  the  Public  Rrference  Room. 

C^ooaent  rnntm  ^jmrti.  Wfli  lieiiUin    Jimu 
2»,  IMi. 


(IMS  am) 
CAP-l. 
Proiect  9^4. 00-012,  Pacific  Gm  and  Bectric 
Compaay 

CAP-2. 
Pro)ect  No.  619-009.  Pacific  Gas  and 
Electric  Company 
CAP-3. 
Docket  hie-  liLB8-2»<001.  City  of  Seattle, 
Waahimton 
CAP-4. 
Project  Ho.  9674-001,  Michiana  Hydro 
Electric  Power  Corporation 
CAP-5. 
Project  t^9. 9680-003,  Orange  and  Rockland 

UtilitiM  inc. 
Project  Ne.  9754-002,  Rio  HydroelecMc 
AsBocidtes,  Inc. 

CAP-a. 

Project  Not-  7791-003. 823S-003  and  8915- 
002.  Hydroelectric  Devek>|»nent  faic 
CAP-7.      1 
Project  No.  9951-001,  Adirondack  Hydro 
Develdiiment  Corporation 
CAP-8. 
ProJB^N^.  fiOa»-att  and  002,  Ban  Pacific 
Hydraj  |nc. 
CAP-O.      Ij 
OsiMtedl 
CAP-ia     I 

Project  No.  10228-001.  Town  of 

Sununetsville.  West  Virginia 
Project  N<  >•  10227-001,  City  of  Manassas, 

Virginia 


Fadaial 

Vol.  53.  No.  128 

Monday,  June  27,  1906 


c/y^ti. 

rtt^H*  No.  aooo  001.  Pennsylvania 
Hydrodectric  Develapment  Coiperation 
CAP-IX. 
Docket  Na  BROO-aoO-om,  Bangor  Hydro- 
Hectnc  Company 
CAP-13. 
Docket  Nos.  BR80-300-(ttO.  EROO-OBO-OOS. 
ERaO-638-001.  HtaO-Oae-OOe  and  BR8&- 
709-002,  El  Paso  Electric  Company 
CAP-14. 
Docket  No.  ERSS-SlO-OOl,  Conunonwealth 
Bdiaon  Company 
CAP-15. 
Docket  Nos.  ER85-204-008  and  ER05-003- 
000,  South  Carolina  Generating 
Company,  Inc. 
CAP-10. 
Docket  No.  EReV067-003,  Houston  Lighting 
and  I>ower  Company 
CAP-17. 
Docket  No.  QtOO-SSO-OOO.  Idaho  Power 
Company 
CAP-1& 
Docket  No.  ER8O-lSl-O0a  Canal  ElectHc 
Company 
CAP-19. 
Docket  No.  ER00-67Q-O02.  Idaho  Power 

Company 
Docket  Nos.  ELa7-8-001  and  ELa7-e-003, 
Pacific  Power  and  Light  Company 
CAP-20. 
Docket  No.  QF87-548-000,  Tarkington 
Independent  School  District 
CAP-21. 
Docket  No.  REOl-35-002,  Boston  Bdiaon 
Company 
CAP-22. 
Docket  No.  EL88-14-O0a  James  E.  0?leil, 
Attorney  General  of  the  State  of  Rhode 
Island  and  the  Rhode  Island  Division  of 
Pnfolic  Utilities  and  Carriers  v.  Montaap 
Electric  Company 

Consent  MiooaUaiMouo  Agaoda 

CAM-1. 
Docket  No.  RM87-24-000.  Procedures  for 
the  Asaesament  of  Civil  Penalties  under 
section  31  of  the  Federal  Power  Act 

CAM-Z 
Docket  No.  RM07-1»-000,  Implementation 
of  section  0  of  Ae  ElecMc  Consumers 
Protection  Act  of  1986;  Hydroelectric 
Apphcants  with  Projects  at  a  New  Dam 
or  Diversion  Seeking  Benefits  under  the 
Public  Utility  Regulatory  PoUcies  Act  of 
1978 

CAM-3. 
Docket  No.  RM87-lS-eoe.  Reguletions 
Implementing  the  National 
Environmental  PoUcy  Act  of  1960 

CAM-4. 
Docket  No.  RM88-Z3-O0a  Deletion  of 
{  i  2.51, 2.100  and  2.101  of  the 
Cenmisaion'B  Regeiations 

CAM-5. 
Docket  No.  INOO-S-OOO.  Mobil  Expkmtion 
and  PMdacing  North  America,  faic 

CAM-S. 


Docket  No.  GPB7-72-000,  West  VirgMa 
Department  of  Energy,  Oil  and  Gas 
Division 

CeaaaalGaaA«Biya 

CAG-1. 
Docket  Nos.  TQ08-Z-e-000  and  TMOe-l-»- 
000,  Tennessee  Gas  PipeUne  Company 
CAG-2. 
Docket  No.  RP88-187-0a0,  Columbia  Gas 
Transmission  Corporation 
CAG-3. 
Docket  No.  RP88-184-000,  El  Paso  Natural 
Gas  Company 
CAG-4. 

Omitted 
CAG-6. 
Docket  Nos.  RP80-1SO-000. 001  and  TA88- 
5-42-000.  Transwestern  Pipeline 
Company 
CAG-6. 
Docket  Nos.  TA08-4-39-000  and  RPOO-136- 
000,  El  Paso  Natural  Gas  Company 
CAG-7. 
Dodcet  Na  TAOB-3-0-000,  South  Geoigia 
Natwal  Gas  Conqiany 
CAG-6. 
Docket  Nob.  RPBO-140-001  and  TQ68-2-5- 
000,  Midwestern  Gas  Transmission 
Company 
CAG-9. 
Docket  No.  TQ8&-2-37-000.  Northwest 
Pipeline  Corporation 
CAG-10. 
Docket  Nos.  TM80-3-20-000  and  RP80-188- 
000,  Algonquin  Gas  Transmission 
Company 
CAG-11. 
Docket  No.  RPOO-178-aOO,  Algonquin  Gas 
TVansmission  Company 
CAG-12. 

Omitted 
CAG-13. 
Dodcet  Nos.  RP86-165-000  and  TQ88-1-4- 
000,  Granite  State  Gas  Transmission,  Inc. 
CAG-14. 
Docket  No.  RPB8-180-000,  Trenkline  Gas 
Company 
CAG-15. 
Docket  No.  RP88-44-004,  El  Paso  Natural 
Gas  Company 
CAG-16. 
Docket  No.  RPBO-lSl-OOO.  Sea  Robin 
Pipeline  Campany 
CAG-17. 
Docket  No.  RP88-95-001,  Canyon  Creek 
Compression  Company 
CAG-18. 

Docket  No.  RP87-80-003,  KN  Eneigy.  Inc. 
CAG-19. 

Omitted 
CAG-20. 
Docket  No.  RPee-85-011.  Great  Lakes  Gas 
Transmission  Company 
CAG-21. 

OlnttBO 
CAG-22. 
Dodcet  No.  RP6S-193-004,  North  Perai  Gas 
Company 


2416. 
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CAG-23. 
Docket  Nm.  RP87-7»4»3.  RPIi7-78-034  and 
CPB8-2SS-O0a  Penn-York  Energy 
Coiporation 
CAG-24. 

Docket  No.  ST88-2aQ5-(Nn.  Llano.  Inc. 
CAG-25. 
Docket  No.  TAB8-4-29-001, 
Transcontinental  Gas  Pipe  Line  [ 

Corporation  [ 

CAG-M.  f 

Docket  Nos.  RP88^7-003  and  RP8B-47-0OI. 
Northwest  Pipeline  Corporation 
CAG-27. 
Docket  No.  RP88-112-001.  Inter-City 
Minnesota  Pipelines  Ltd..  Ina  i 

CAG-28.  I 

Docket  Nos.  RP88-83-0M  and  RPe8-M-002. 
Questar  Pipeline  Company 
CAG-28. 
Docket  No.  TAfl8-2-e-002,  South  Georgia 
Natural  Gas  Company , 
CAG-«). 
Docket  Nos.  RP88-g5-000,  RP88-e5-001  and 
RP8»-e5-002,  Canyon  Creek 
Compression  Company  i 

CAG-31. 
Docket  Nos.  RP68-14-002  and  TA88-1-7-. 
DOS,  South  Carolina  Pipeline  Corporation 
V.  Southern  Natural  Gas  Company 
CAG-32. 
Docket  Nos.  RP8e-32-008,  RPee-e8-009, 
RPee-155-OOe,  RP87-33-O0e,  TA87-3-43- 
002  and  004  and  TAa8-l-43-003. 
Williams  Natural  Gas  Company 
CAG-33. 

Docket  No.  RP86-27-007,  United  Gas  Pipe 
Line  Company 
CAG-34. 
Docket  Nos.  STB5-2-O02. 8X85-168-002. 
ST8S-471-002.  ST8&-I7S-002.  STBS-647- 
002.  ST85-821-002.  STBS-1145-002.  STB5- 
513-002.  ST»-«24^n2  and  STB&-7ae- 
002,  Gulf  South  Pipeline  Company 
CAG-35. 
Docket  Nos.  TAW-1-22-000  and  TA88-1- 
22-001,  CNG  Transmission  Corporation 
CAG-36. 
Docket  Nos.  RP8»-165-a02  through  -004 
and  RP88-106-O01  through  -003. 
Kentucky  West  Virginia  Gas  Company 
CAG-37. 
Docket  No.  RF88-71-001,  El  Paso  Natural 
Gas  Company 
CAG-3& 
Docket  No.  RP87-2e-028,  Tennessee  Gas 
Pipeline  Company 
CAG-39. 
Docket  Nos.  RP8»-«fr-003  and  RPe7-7-033, 
Transcontinental  Gas  Pipe  Line 
Corporation  / 

CAG-4a 

Omitted 
CAG-41. 

Omitted 
CAG-t2. 
Docket  No.  RP88-130-001.  Western 
Transmission  Corporation 
CAG-43. 
Docket  No.  ST79-23-005.  Louisiana 
Intrastate  Gas  Corporation 
CA&-44. 

Docket  No.  STBl-260-011,  Enogex.  In& 
CAG-t5. 
Omitted  \ 

CAG-<6.  1 

\ 


Docket  No.  TA84-1-63-018,  KN  Bneigy.  bic. 
CAG-17. 

Omitted 
CAG— 48. 

Docket  No.  RI88-27-00a  Tenneco  Oil 
Company  ' 
CAG-49. 

Docket  Nos.  073-334-001  and  073-470- 

001,  Mobil  Exploration  and  Producing 
North  America,  Inc 

Docket  Noa.  074-010-001  and  CI80-13»- 

002.  Mobil  (XI  Exploration  and  Prodadng 
Southeast.  Inc.  v.  ANR  Pipeline  Company 

CA&-50. 
Docket  No.  088-381-001,  Maxus 
Exploration  Company 
CAG-51. 

Omitted 
CAG-62. 
Docket  No.  O88-253-00a  MM  Resources. 
Inc. 
CAG-5S. 
Docket  Na  O88-6S-000,  Conoco.  Inc., 
Cities  Service  Oil  and  Gas  Corporation, 
Texaco  Producing.  Inc.  and  AGO* 
Petroleum  Company,  Inc. 
CAG-54. 
Docket  No.  CP88-328B-001. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-55. 
Docket  No.  CP88-12-001,  Columbia  Gas 
Transmission  Corporation 
CAG-56. 
Docket  Na  CP88-207-001.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-S7. 
Docket  No.  CPSft-O-OOl,  Great  Lakes  Gas 
Ttansmission  Company 
CAG-68. 
Docket  Na  RP88-13-001,  )ames  River 
Corporation  of  Nevada  v.  Northtvest 
Pipeline  Corporation 
Docket  Nos.  CPe8-lll-001  and  CP87-328- 
002,  Northwest  Pipeline  Corporation 
CAG-59. 

Omitted 
CAG-«a  ■ 
Docket  No.  CP84-183-0D4.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-61. 
Docket  No.  CP88-14e-001,  Placid  Oil 
Company 
CAG-62. 
Docket  No.  CP87-175-O0a  Texas  Eastern 
Transmission  Corporation 
CAG-63. 
Docket  Nos.  CP84-441-020  and  CP80-65- 
080,  Tennessee  Gas  Pipeline  Company 
CAG-64. 

Omitted 
CAG-65. 

Omitted 
CAG-«e. 
Docket  No.  CP87-40O-00a  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corp. 
CAG-67. 
Docket  No.  CP88-245-001,  Tennessee  Gas 
Pipeline  Company 
CAG-68. 
Docket  No.  CPafr-28Z-O0a  South  Georgia 
Natural  Gas  Company 
CAG-00. 
Docket  No.  CPe7-445-00a  Arkla  Energy 
Resources,  a  Division  of  Arkla.  Inc. 


CAG-m 
Dodcet  Na  CPB7-402-OOO,  Algonquin  Gas 
Transmission  Company 
CAG-71. 

Dodcat  No.  CP8a-147-00a  MIGC  Inc. 
CAG-72. 
Docket  No.  0*88-283-000  Canyon  Creek 
Compression  Company 
CAG-73. 

Omittad 
CAG-74. 
Docket  Na  CP87-S24-O0a  Texas  Gas 
Transmission  Corporation 
CAG-75. 
Docket  No.  CP8O-205-000,  Williams 
Natural  Gas  Company 
CAG-78. 

Omitted 
CAG-77. 

Omitted 
CAG-78. 
Docket  Na  CP73-184-002.  Colorado 
Interstate  Gas  Company,  a  Division  of 
Colorado  Interstate  Company 
Docket  No.  073-485-002.  OG  Exploration. 
Ina 
CAG-79. 
Docket  No,  IN83-1-000.  Amoco  Production 
Company,  Monsanto  Oil  Company,  Shell 
Oil  Compaq,  Kirby  Bxploratioo 
Company,  Oianiplin  Petroleum  Company 
and  Exxon  Corporatioa 

/.  Licensed  Project  Matter* 

P-1. 

Protect  No.  2860-000  Oty  of  Seattle, 
Washington 

Profect  Na  5306-001.  Western  Power,  Inc. 

Project  No.  5853-000  Western  Hydro 
Electric,  Ina 

Project  Nos.  6220^001  and  6221-000, 
Weyerfaauser  Company 

Project  Na  031O-00O  Gull  Industries,  Ina 
Order  addressing  the  stayed  licenses  and 
license  amplications  examined  in  the 
Final  Environmental  Impact  Statement 
prepared  for  the  Snohomish  River  Basin. 
Washington. 
P-2. 

Project  No.  1250-001,  City  of  Pasadena 
Water  and  Power  Department  Order 
addressing  the  application  for  new 
license  filed  by  tfie  City  of  Pasadena, 
California. 

IJ.  Electric  Rate  Matters 

ER-1 
Docket  No.  ER88-402-O0a  Pacific  Gas  aand 
Qectric  Company.  Order  determining 
whether  the  provisions  of  an 
intercoiuection  agreement  relating  to 
reserved  transmission  service, 
coordination  service  control  area  service 
and  other  charges  are  just  and 
reasonable. 

ER-2. 
Docket  Na  0184-348-001,  American 
Electric  Power  Service  Corporation. 
Opinion  and  order  determining  mrhettier 
the  terms  and  conditiona  of  the 
transmission  equalisation  agreement  are 
reasonable. 


M-1. 
Reserved 
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M-2.       i;       .   . 

Reserve^! 
M-3.         J I 

Docket  Ijfb.  RM87-16-001.  Abandonment  of 
Sales  khd  Purchases  of  Natural  Gas 
Undei^fxpired.  Terminated,  or  Modified 
Contracts.  Order  on  requests  for 
reheaiiing  and  clarification. 
,4.-        I  I 

Docket  ivbs.  CI87-648-001.  Cl87-«58-001, 
€188-^97-001  and  088-154-601,  Conoco 
Inc.  Of^er  on  rehearing  regarding 
limited-term  certificates  and  permanent 
abandoiment. 

M-5.     J; 

Docket  N^.  Ci84-10-007,  Pefanont  Oil 
Corpof4tion  and  Essex  OHishore,  Ina 
Order  |(ta  rehearing  regarding  validity  of 
abandounent  policy. 

f.  Pipelinenate  Molten 

,  RP-1- 

Docket  Kb.  IS87-14-00a  et  al..  Buckeye 
Pipe  Line  Company.  Interlocutory 
appeals  concerning  confidential 
treatment  of  oil  pipeline  cost  data 
produMd  under  protective  order. 
RP-2.        ^^ 

Omitted 

//.  Producdf^atters 

a-1. 

Reserve 

///.  Pipelink'jCertificate  Molten 
CF-1.  I 

(A)  DocNett  No.  CP87-451-007.  Northeast 
U.S.  Pipeline  Projects 

Docket  N^s.  CP85-294-000,  CP85-19(M)00, 
CP85-1«)-001  and  CP8S-19D-002, 
TransdQntinental  Gas  Pipe  Line 
Corpo^tion.  Order  on  additional 
discrelej  projects. 

(B)  Docket  Nos.  CP87-131-O0O  and  CP87- 
131-OOli  Tennessee  Gas  Pipeline 
Comptiity.  Order  on  Phase  I  facilities  for 
Niaganai  Spur  Expansion. 

Lob  D.  Ca  Aell. 

Acting  Secretory. 

[FR  Doc.  8844528  Filed  &-2S-88;  2:51  pm] 

WLUNQ  coo(  srir-fii-M 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant!  to  the  provisiona  of  the 
"Govemii)4nt  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:13  p.n»,  on  Tuesday.  June  21. 1988. 
the  Board  :0f  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 


ion  to  consider  the  following 


closed  se 
matters; 

Recommssdation  regarding  the  liquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  (bt  liquidating  agent  of  those 
assets: 

Case  No.  4^,053  (Amendment) 

Knoxvillq  Consolidated  Offl^.  Knoxville. 
Tennessee 

Requests  br  assistance  pursuant  to  section 
13(c)  of  thelBederal  Deposit  Insurance  Act. 


Matters  relating  to  the  possible  dosing  of 
certain  insured  banks. 

•    Matters  relating  to  an  assistance  agreeQient 
pursuant  to  section  13(c)  of  the  Federal 
Deposit  Insurance  Act 

In  caUing  the  meeting,  the  Board 
determined,  on  motion  of  Directw  CC. 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chainnan  L  William  Seidman,  Uiat 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was  ' 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4).  (c)(6). 
(c)(8).  (c)(9)(A)(ii).  (c)(9)(B),  and  (c)(10) 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b(c)(4),  (c){6).  (c)(8). 
(c)(9)(A)(u).  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  die  Board 
Room  of  the  n}IC  BuUding  located  at 
550 17th  Street.  NW..  Washington.  DC. 

Dated:  June  22, 198& 
Federal  Deposit  Insurance  Corporation. 
RolMit  E.  FaUnun, 
Deputy  Executive  Secntary. 
[FR  Doc.  88-1448e  Filed  S-23-88;  11:15  am] 

MUJNQ  COOC  STM-ei-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Aigency  Meeting 

Pursuant  to  the  provisions  of  the 
'/Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  11:12  Hjn.  on  Wednesday,  June  22, 
1988.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  (1)  A 
request  for  assistance  pursuant  to 
section  13(c)  of  the  Federal  Deposit 
Insurance  Act;  and  (2)  matters  relating 
to  an  assistance  agreement  pursuant  to 
section  13(c)  of  the  Federal  Deposit 
Insurance  Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4).  (c)(6). 


(c)(8).  (c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b(c)(4).  (cMB).  (c)(8). 
(c)(9)(A)(ii).and(cH9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550 17th  Street  NW..  Washington,  DC. 

Dated:  June  23. 1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E  Faldman. 
Deputy  Executive  Secntary. 
[FR  Doc.  88-14539  Hied  8-23-88;  3«7  pm] 

MLLMO  OOOC  •714-ei-M 
RAILROAD  RETIREMENT  BOARD 

Public  Meeting 

Notice  is  hereby  given,  that  the 
Raiboad  Retirement  Board  will  hold  a 
meeting  on  June  30, 1988, 9:00  a.m.,  at  the 
Board's  meeting  room  on  the  8th  floor  of 
its  headquarters  building.  844  North 
Rush  Street.  Chicago,  Illinois.  60611.  The 
agenda  for  this  meeting  follows: 

Portion  Open  to  the  Public 

(1)  Proposed  Disability  Regulations. 

(2)  SetUng  of  FTEs  and  Organizational 

Alignment. 

(3)  Woric  Stoppage— Springfield  Tenninal 

Railway  Company— November  12, 1987. 

(4)  Board  Order  75-1.  Restating  the 

Administrative  Organization  and 
Functions  of  the  Board. 
(6)  Occupational  Disability  Standards. 

(6)  Registration  for  Unemployment  Benefits 

by  Mail. 

(7)  Benefit-Cost  Analysis  for  the  Initial 

Claims  Initiative  (ICI)  and  Employment 
Data  Maintenance  (Q)M)  Systems. 

(8)  Reclassification  of  the  Tucson  district 

office  to  a  full-time  base  point  and  the 
Hioenix  base  point  to  a  (^strict  office. 

(9)  Proposed  Changes  in  the  RUIA 

Regulations. 

Portion  Closed  to  the  Public 

(A)  Appeal  from  Referee's  Denial  of  Disabled 
Widow's  Annuity,  Barbara  A.  Rome. 

(B)  Appeal  from  Referee's  Denial  of  Disability 

Annuity,  John  J.  Banning. 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski. 
Secretary  to  the  Board,  COM  No.  312- 
751-4920.  FTS  No.  386-4920. 

Dated:  June  21, 1988. 
Beatrice  Ezerski. 
Secntary  to  the  Board. 
[FR  Doc.  8»-14449  Filed  6-22-88:  5A5  pm] 

WLUNQ  CODE  7S06-01-M 

TENNESSEE  VALLEY  AUTHORITY 

[Itettins  No.  1404] 

TONE  AND  date:  8  a.m.  (EDT),  June  29, 

1988. 

place:  TVA  West  Tower  Auditorium, 

400  West  Summit  Hill  Drive.  Knoxville. 

Tennessee. 


y  Vol  ai  No.  12S  /  Mnwday,  |um  ^.  IMi  / 


STATUS:  Opea.- 


Approval  vfBUNtet  ef  macflqflieM  on 
June  8. 1968. 

A(fiaa11eia» 

Al.  Modification  of  <he  Capital  Bad|^ 
Financed  from  Bower  Procaeds  and 
BommingB  for  Tiscal  Tear  1988— Condenser 
Circulating  Water  Motor  and  ftoip— 
Inspection  and  tthtM  OnH  t  aft  arewna 
Feqy  NHcfearPtaoL 

B— Purchase  A  wards 

0l.  fmntaQOfi  AA*40907A~'ve8ign* 
Fumith.  audfiMtaM  «  r 
at  Great  FaUs  Dam. 

B2.  Amendment  to  Contracts  68P-a4-Tl 
and  TlWSBS  1  wWh  Wartiii|)i»Me  Efe<ftic 

aniWrttaB 


D—Kerstmnet  Actfona 

Ol.  Soivlemedl  tePenooal  Services 
Contract  Na  TV-B5787A  with  Mere  aad 
McLeUan.  ConscMng  Engineers,  Newcastle 
Upon  Tyne.  Englaad.  far  l\i  fiwaaui  <rf 
Source  fat^ectian  Sarvioaa  When  Requiied 
on  TVA-Puicbased  SqnipmaBt  Being 
Manufatitared  in  Borope.  Requested  by  Office 
of  Nuclear  Fewer. 

Oe.  Supplameot  toTiersoaal  Services 
Co(fba<A  No.  TV-7D51IA  widi  S.C.  Pinnty  li 
Associates,  lac  Port  SL  Lude.  Florida,  for 
Engineering  and  Tedmical  Support  Selated  to 
NiK:lear  Jteteclive  TTffatii^  During 
Modificafions  toTVANudaar  Hants. 
Requested  by  office  oTNuclear  Power. 


E-  Seal  Pw^faiiir ', 

El.  Exchange  of  Suifcoeltighls  fcqalred 
far  «e  Can^^Mii  ^^BckHMQOn  nogram 
at  the  MNNBsOaalHfaes  irfOoaAed  to  iscxson 
County,  Alabama.  lnw<l»iiigupfa  a 
Maxiaumsf  980  Aona. 

Be.  Safaaf  IWiiirinaBl  Haaam—t  fa  Hatted 
QHes  Gas  Companir  AfiasOiv  aw  Acre  of 
TeBieo  Re8a(«oir'Liiad.In.lo^doiiCouni]U 
T^nnessae.  far  the  Conslnicition.  OperaMon. 
and  MafaAmanoe  of  afCatind  Gas  Metering 
and  HegiMMng  flKnuty. 

£3.  NUB^^TOeMdenRaVtan' Cases. 

F—VaelaaBipad 


Fl.  SHMpfaMHt  faCaflAraet  JifaL  TV" 
wMh  CMy  «r  llairifa.  XMtodv,  Covai^ 
Anaa^aMafafarftrfanaiKa  hyTVAaf 
CeftrinMlDBitiMiiv  AcMvitias  Relafad  fa  the 
City's  ArUBdnl  Wetlands  VTastewater 
Treatment  Systwu. 

F2.  Gontnet  Tfa  TT-7479DA  Between  TVA 
and  -AlinaaM  ospertneift  of  cconamic  and 
Gmsnntjr  MfaHBiORBe  avBHBpiu^uient 
and  Tt  afahig,  fa  CmtSmam^  IVaiRfag  ftegram 
forllBBiHilnyi  ri  rfl^Bisa  III 

P3.  CaalraetffB.Ty-9m8A  Anang  State 
iif  niafcaiis  riwdli  PiillipM  fa  rwiiiliiii 
The  (iWrantty  aKUatema.  *e  a^  of 
Gwfadaa.  «ad  TVA4Jiafar  Whiak  the  PaKfaa 
viiR  Cooperate  to  Contiane  a  Project  to 
Establish  a  |oint  Reseordli  and  Training 
Centac. 

F4.  Contact  No.  TV-74aB7A  wMi  Walter 
College  at  Jaspec  Afahawa.  to  Establish  < 
Rural  Industrial  iaciibatar  Center. 

FS.  SappfaneHt  to  bfteragem^  Agreement 
rrV-59928A)  Between  T¥A  and  Agency  fw 
International  DswalapMsntCe*eriHg 


Arrangements  for  TVA's  Assistance  in  Ae 
Bioenergy  Program. 

FB.  Chmges  in  Approval  Authorities  fa 
WiiliMTmCaiaa. 

FT,.tiiiiiiiiB  faTWAOsds  Itelatii^fa 

Aflida«fai  aBAOMa. 

FB.  Ph>poaai'nQkOMeltolatlngfa 
Accounting— Payinant  Certification. 

J^^^^rm  flHhJrfa  A^^MliiaJ  tn  flu  litij 

Vouchaas. 

*ns.  BacaaaaHiidMsa  for  a  Temporary 
Increase  in  the  Severance  Way  Kate  for 
Annual  Employees. 

r  A&.  ^vspaww  .CHnpe  fa  vie  nwes  ano 

nc  nvpaaedChameB  fa  4ie  Terns  and 
Conditions  of  the  Valimfaii  IteHrenant 
iSavings  and  Investment  Kan  farMeafaan  af 
'  the  TVA  Retirement  System. 

*Iteas  approved  by  iodiwidMal  Baaid         * 
members.  This  woald  ^ve  fonnal  mtlBcation 
to  the  Boaad's  action. 

CONTJICT  MR9SM  fVM  SNMIC 

mf>OMMliOR:  ftfamCkmicharf.  Uftector 
of  InfonnaSoA.  Or  a  member  of  his  stalT 
can  respond  to  requests  for  information 
about  this  meeting.  CaH  (n^  «3>-8Bee^ 
Knoxville.  Tennessee,  information  ia 
also  available  at  TVA's  Washington 
Office  {202)  2tf-M(tt. 

Dated:  ]une  22. 198& 

General  Manager 

int  IXtc  8»-lMSa  ntad  8^23-88;  ICfcSO  am] 

■NXHM  cooe  aua^t-M 
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Corrtetions 


This  sectkM  of  the  FEDERAL  REGISTER 
contains  ei$torial  corractions  of  prevkxisly 
published  (Residential.  Rule.  Proposed 
Rule,  and  flotioe  documents  and  volumes 
of  the  Codi»  o(  Federal  Regulations. 
These  corrections  are  prepared -by  the 
Office  of  ijho  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents!  and  appear  in  the  appropriate 
document  categories  elsewhere  In  the 
issue. 


sa 


DEPARTMENT  OF  THE  INTERIOR 

BuTMu  of  Land  Management 

(CA  M3HW-4220-10;  CA 17849) 

Proposed  WHhdratMal  and  Opportunity 
for  Public  Meeting;  Calif  omia 

CorrecUoa] 

In  notice  document  88-11820 
appearing  on  page  19055  in  the  issue  of 


Fadaral  Register 

Vol.  53.  No.  123 
Monday,  fune  27,  186S 


Tliursday.  May  26. 1988,  make  the 
following  correction: 

In  the  second  column,  under  T.  11 N., 
R.  2  W.,  in  Sec.  10.  the  second  line 
should  read  "SV^S%Sy4". 

MLUNQ  coot  1MS41« 


DEPARTMENT  OF  LABOR 

Employment  Standards 
AdmliMration,  Wage  and  Hour 
Division 

29CFRPartS05 

Labor  Standards  on  Protects  or 
Productions  Assisted  by  Grants  From 
the  Nationai  Endowments  for  ttte  Arts 
and  Hunwnities 

Correction 

In  rule  document  88-13931  beginning 
on  page  23540  in  the  issue  of 


Wednesday.  June  22. 1988,  make  the 
following  corrections: 

1.  On  page  23540,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  2nd  and  18th  lines,  "of  should 
read  "on". 

2.  On  page  23541.  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
third  line,  "my"  should  read  "by". 

§505.5   (Corrected] 

3.  On  page  23543,  in  the  third  column, 
in  §  505.5(b)(l)(iv),  in  the  second  line, 
"weekly"  was  misspelled. 

BIUJNQCOOC  1S0S41-O 
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Education 

Office  of  Special  Education  and 
Rehabilitative  Services 


34  CFR  Parts  361  and  365 

The  State  Vocational  Rehabititation 

Services  Program  and  the  State 

Independent  Living  Rehabilitation 

Services  Program;  Notice  of  Intent  To 

Regulate 


VOL 


1988 


UMI 


DEPAF 

Offioe 
R«hab 

34CFF 

TIM  St 
Servio 
Indepi 
Swvio 


ACnOM 


providi 
intendi 
implen 
Rehabi 
State  L 
Service 
Titles  I 
Rehabi 
inorde 
accordi 
Regula 

DATES: 

recomii 
notice  I 
August 

Aoone 

this  nol 
Marks 
Admini 
Educat 


Federal  Register  /  Vol.  53.  No.  123  /  Monday.  |une  27.  1968  /  Proposed  Rules 


2«75 


DEPARTM^  OF  EDUCATION 

Offloe  of  S^ldal  Education  and 
RehabMtatiHe  Services 

34  CFR  Parjl  361  and  365 

The  State  V6catlonalRehat)IIHatloi 
Servloee  Pittgram  and  the  State 
IndependeiM  Uvfcig  Rehabilitation 
Services  Prngram 

AQCNCV:  Department  of  Education. 
ACnOK  Notice  of  intent  to  regulate. 


e  Secretary  of  Education 
provides  notice  that  the  Department 
intends  to  atiend  the  regulations 
the  State  Vocational 
Services  Program  and  the 
ent  Living  Rehabilitation 

authorized  under 
Part  A  of  the 
Act  of  1973,  as  amended, 
iuce  regulatory  burden  in 
th  the  Department's 


implemen' 
Rehabititatii 
State  Inde] 
Services 
Titles  I  and 
Rehabilitatii 
in  order  to 
accordance 
Regulatory 

DATES:  All  ( omments,  suggestions,  or 
recommend  itions  in  response  to  this 
notice  must  be  received  on  or  before 

August  26.  ijaea 

ADORCSSESi^l  comments  concerning 
this  notice  should  be  addressed  to  Mr. 
Mark  Shoob,  Rehabilitation  Services 
Administration,  Department  of 
Education.  Mary  E.  Switzer  Building. 


Room  3036. 330  C  Street.  SW.. 

Washington.  DC  20202. 

TOR  Hmmni  intormation  contact: 

Mr.  Mark  Shoob.  telephone  (202)  732- 

1402. 

SUPPLBKNTAIIV  INTORMATION:  The 
revision  of  Rehabilitation  Services 
Administration  regulations  in  34  CFR 
Part  365  is  included  in  the  Department's 
Regulatory  Program  for  1985. 1987.  and 
1988.  These  regulations  incorporate  by 
cross-reference  many  regulations  in  34 
CFR  Part  361.  Both  parte  contain 
numerous  requiremei^U  that  are 
authorized  but  not  mandated  by  statute. 
Some  of  the  provisions  are  written  in  a 
verbose  and  unclear  way.  The  purpose 
of  regulatory  revision  would  be  to 
improve  the  administration  and 
effectiveness  of  these  two  programs  by 
(1)  removing  or  amending  non-statutory 
requiremente  if  they  impose  burdens  on 
grantees  that  outweigh  their 
programmatic  usefulness  or  beneRcial 
effects,  (2)  placing  discretion  at  the  State 
and  local  level  if  practicable  and 
appropriate,  and  (3)  clarifying  essential 
requiremente  that  are  worded  in  an 
overiy  prescriptive  and  confusing  way. 

The  Department  is  publishing  this 
notice  of  intent  to  regiilate  to  give 
interested  parties  an  opportunity  to 
consider  the  types  of  burden  reduction 
that  would  most  improve  program 
efficiency  and  effectiveness  and  to 
suggest  particular  regulatory  provisions 


that  warrant  removal  or  revision,  prior 
to  the  publication  of  specific  proposed 
regulations.  Examples  of  the  kinds  of 
r^ulatory  burdens  that  would  be 
addressed  in  a  notice  of  proposed 
rulemaking  are:  (1)  Regulations  that 
impose  paperwork  and  reporting 
requirements  that  are  not  compelled  by 
statute  and  may  be  onerous,  such  as  the 
requirement  that  State  plans  include 
charte  showing  the  organizational 
structure  of  the  State  vocational 
rehabilitation  agency  and  the 
requirement  that  written  agreemente  be 
entered  into  if  State  vocational 
rehabilitation  agencies  participate  in 
cooperative  programs  or  joint  projects 
with  other  State  agencies;  (2)  regulations 
t^at  impair  State  administrative 
discretion  by  requiring  adherence  to 
specific  Federal  standards  rather  than 
simply  requiring  States  to  establish 
standards  or  promulgate  necessary 
regulations;  and  (3)  regulations  that  may 
need  simplification  and  clarification, 
sudi  as  the  definition  of  "state  and  local 
funds"  and  the  scope  of  allowable 
maintenance  paymente  under  the 
vocational  rehabilitation  program. 

(Authority:  29  U.S.C  711(c)  and  796  a-d-1) 

Datfed:  June  21. 198& 
William ).  B«iMtt,  . 

Secretary  of  Education. 
(FR  Doc  88-14337  Filed  6-24-88: 8:46  am] 
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DEPARTIIBIT  OF  TRANSPORTATION 


14  CFR  Pirts  61, 141,  and  143 
(Deckel  Na  2S827] 

Regulatory  Review  of  POot  and  FHgM 
Inatruclor,  Plol-School,  and  Qround 
Inatructor  CertincaUon  Rulea 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  public  hearings. 

SUMMAHV:  This  notice  announces  two 
public  hearings  to  solicit  information 
from  the  pobUc  for  a  regulatory  review 
of  aircraft  pilot  and  flight  instructor, 
pilot  school,  and  ground  instructor 
certification  rules.  Specific  topics  to  be 
addressed  diuing  the  hearings  appear  in 
this  notice  under  the  section  entitled 
Topics  for  Discussion."  Topics  not 
listed  in  this  notice  will  be  considered  if 
there  is  sufficient  interest  and  sufficient 
time  available  for  consideration  of  the 
topic.  The  information  and  views 
learned  at  these  hearings  will  be  used 
by  the  FAA  to  review  the  existing 
regulations  and  to  explore  regulatory 
alternatives  for  issues  raised  during  the 
hearings. 

DATES:  The  public  hearings  will  be  held 
on  July  28  and  July  27, 1988  in 
Washington.  DC  and  on  August  3  and 
August  4, 1988  in  Qahkosh,  Wisconsin. 
ADoncsSES:  The  piA>lic  liearii«s  will  be 
held  at  the  following  locations: 

(1)  July  26  and  27. 198B.  from  9.-00  a.B. 
to  3:00  p.m.,  at  the  Federal  Aviation 
Administration  Building.  Third  Floor 
Auditorium.  800  Independence  Avenue, 
SW..  Washington.  DC  20591. 
Registration  will  begu  at  8:00  a jn.  on 
each  day  of  the  hearing. 

(2)  August  3  and  4, 1988,  from  7:00  p.m. 
to  10:00  pja..  at  the  Federal  Aviation 
Administration  Buildii^  Wittman  Field, 
Oshkosk.  Wisconsin  54901.  Registration 
will  begin  at  6:00  p  a.  mi  each  day  at  the 
hearing. 

rOR  niRTNER  INFORMATION  CONTACT! 

Requests  to  present  a  statement  at  a 
hearing  or  questions  about  the  logistics 
of  the  hearings  should  be  directed  to 
Linda  Williams,  Safety  Regulations 
Division  (APR-200).  Office  of  Program 
and  Regulations  Management.  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-9685. 

Questions  concerning  the  subject 
matter  of  the  hearings  should  be 
directed  to  John  Lynch,  or  Edna  French 
(Manager).  Project  Development  Branch 
(AFS-850).  General  Aviation  and 


Commesdal  AMaioii.  CMBce  tfFUfht 
Standhidi.  Vateal  Aviation 
AdidriblMlHii  800  IndiqieiidaaBa 
Avemw.  SW..  Wadiington.  DClOieij 
telephone  (20^  287-«l5a 


Partic^tion  at  a  Hearing 

Each  persoD  who  wishes  to 
statement  at  a  hearing  shcnild* 
request,  and  submit  a  copy  of  4 
written  material  to  be  presented  tuBy . 
during  a  hearing,  to  the  person  Vrted  ha 
the  section  entiUed  "F0«  mmmm 
iNrowMATiON  CONTACT."  A  retaest  Id 
present  a  statemmt  and  a  cop|r«f 
written  material  to  be  presented  orally 
during  the  first  hearing  must  be  aeoeleed 
by  the  FAA  on  or  before  July  It,  39HL  A 
request  to  present  a  statemaalaBd  a 
copy  of  written  material  In  he  janei  i^eil 
oraUy  during  the  second  heariRganat  be 
received  by  the  FAA  on  ar  befoee  Ji% 
19, 1988.  Bach  person  maldnga  leqaeft 
to  present  a  statement  and  ndtmitting 
written  material  should  indicate  wlddi 
hearing  they  wish  to  attmd  aad  shoiid 
provide  an  estimate  of  the  time  needed 
for  die  oral  presentation.  Requeste  to 
present  a  statement  that  are  received 
after  the  deadliaes  contained  ia  this 
notice  will  be  accepted  if  there  ie  tinw 
available  dorfag  the  hearing;  howeear. 
the  names  of  those  individuals  may  not 
appear  on  the  written  agenda.  Following 
receipt  of  material  to  be  presented  at  a 
hearing,  the  FAA  will  develop  an 
agvuim  that  wiH  be  available  wi  the 
hearing,  in  order  to  acconunodateae 
many  speakers  as  possible,  tfie  amount 
of  time  allocated  to  each  speaker  may 
be  less  than  the  amount  of  time 
requested.  Persons  who  are  un^le  to 
attend  the  hearings  may  mail  dwir 
comments,  in  duplicate,  to  the  Federal 
Aviation  Administration,  Office  of  the 
Chief  Comsel,  ATTN:  Rules  Docket 
[ACCr-204,],  Doeket  No.  25627.  HO 
Independence  Avenue  SW., 
WasUngton.  OC  20591.  Persons  anable 
to  attend  the  hearings  also  may  deliver 
their  comments,  in  duplicate,  to  the 
Federal  Avialion  Administratioa.  Jbdes 
Docket,  Room  915G.  800  Independence 
Avenue  SW..  Washington.  OC20S9L 
Comments  that  are  mailed  or  ddivered 
to  the  FAA  must  be  marked  "Daricet  No. 
25627."  Comments  may  be  ins^ted  at 
Room  915G  between  8:30  a.m.  > 
p.m..  Monday  through  Friday  (c 
Federal  holidays). 

Background 

In  1062.  Part  20  of  the  Civil  Ak 
Regulations,  entitled  "Pilot  and 

Instructor  Certificates."  was  rei 

as  Part  61  of  the  Federal  Aviatian 
Regulations,  "Certification:  Pileli 
Flight  Instructors"  (27  FR  7955: 


m  IMS).  1W  laat  BMier  ravWon  of  Part 
«  was  completed  in  1979  (SB  PR  3156; 
■ebrvaty  1. 167^ 

"Airman  Agency  Certificates."  Part  50 
of  the  Qvil  Air  Rc^ulatians,  was 
MooAfied  as  Part  141.  "POot  Schoob" 
fl7  FR  6666;  July  13. 1882).  Hie  last 
■lajor  revision  to  Pert  141  was 
amnpleted  in  1974  (30  FR  20146;  June  6, 
IV^aince  then.  I^  141  has  been 
aaMBded  mily  once  (47  FR  46064; 
OctolMr  14, 1982). 

The  rules  pertainhig  to  ground  ' 

instiuctors.  Part  51  of  the  Civil  Afr 
■egolations.  were  recodified  as  Part  143. 
'tSround  Instructors"  (27  FR  6661:  July 
13,  UBZ).  Four  amendments  of  Part  143 
haeohaen  adopted;  the  last  of  these 
aineainients  was  promulgated  in  1971 
(36  FR  2864;  FetHvary  11. 1971).  Since 
1073, 19  amendments  to  Part  61  have 
heen  promulgated  to  meet  the  needs  of 
fee  aviation  industry  in  an  increasingly 
complex  and  demandiiig  environment 
In  addition,  approxiinately  3J0O0 
individuals  and  organizations  have  filed 
petitions  for  exeniptimi  nvith  the  FAA 
aince  1974.  The  FAA  also  has  received 
Numerous  petiticms  for  rulemaking  and 
letters  from  the  public  regarding  the 
aegulations  contained  in  Part  61.  The 
FAA  believes  that  the  great  number  of 
public  requests,  together  with 
technological  advances  in  aircraft, 
training  equipment,  and  air  traffic 
control  procedures,  necessitate  a  review 
ntPmten  and,  because  of  their 
dapeadent  nature,  a  review  of  Part  141 
and  Pwt  143. 

These  hearings  constitute  the  first  of 
two  phases  to  review  the  pilot  and  flight 
Instructor,  pilot  school,  and  ground 
Instructor  certification  rules.  Information 
obtained  at  the  hearings  will  enable  the 
FAA  to  evaluate  the  existing  regulations 
ia  terms  of  policy  and  safety 
oensiderations  that  have  siufaced  since 
ike  last  major  regulatory  review.  The 
first  phase  of  the  regulatory  review 
process  will  focus  on  immediate 
eancems.  National  Transportation 
Safety  Board  (NTSB)  recommendations 
to  the  FAA,  the  issues  in  past  petitions 
for  rulemaking,  and  requests  for 
exeeaption  received  from  the  public. 
After  fte  public  hearings,  the  FAA  will 
begin  a  rc^atory  review  that  will 
include  a  major  research  effort  by  the 
FAA  to  determine  and  establish 
certification  standards  commensurate     ^ 
anth  long-range  regulatory  needs.  As 
part  of  the  re^atory  review,  the  FAA 
ielends  to  conduct  two  analyses.  The 
data  and  factual  information  developed 
in  the  flnt  analysis  will  be  used  to 
identifypilot  and  instructor  certification 
tarftaoBd  the  underiying  knowledge. 
sldHs.  and  abilities  necessary  to  operate 


Fadwl  Ragbtir  /Vol  S3.  No.  123  /  Monday,  |une  27.  1968  /  Ftoposed  Rules 


24179 


different  cai 
of  aircraft 
objective  of  | 
support  Fi 
concerning 

1.  Evalnal 
141. 143.  an4 
appropriate 

2.Definitii 
perfomian 
certificates 
FAA. 

3.  Guidani 


ies.  classes,  and  types 
lay's  environment  The 
first  analysis  is  to 
idedsion-m^dng 
e  following  subjects: 
in  of  the  rules  of  Parts  6t 
ivision  of  the  rules,  i! 

of  written  and 
»ting  requirements  for 
id  ratings  issued  by  the 


,  ,t  to  the  aviation  industry  in 
developing  p(lot  and  instructor  training 
programs,    i  j 

Data  and  mformation  gained  from  the 
first  analysii  twill  be  placed  in  the  public 
docket  and  H  available  to  the  public 
and  the  aviajdon  industry.  An  action 
plan,  which  describes,  in  detail  the 
m|3thodolog][  to  be  used  by  Uie  FAA 
during  die  ^\  it  analysis,  has  been 
placed  in  Dpdcet  No.  25627.  Any  person 
may  examine  the  docket  at  the  Rules 
Docket,  Federal  Aviation 
Administration.  Room  915G,  800 
IndependenMA  venue  SW.. 
Washingtoni  pC  20501.  between  8:30 
a.m.  and  5:00  b.m.,  Monday  through 
Friday  (excli^ding  Federal  holidays). 

The  data  aild  {information  developed 
in  die  second  janalysis  will  be  used  by 
the  FAA  to  iojentify  performance 
requirements.!  human  factor  elements, 
and  training  requirements  for 
professional  or  air  carrier  flight  crews 
tiirough  tiie  year  2000  and  beyond.  The 
FAA  currently  is  developing  an  action 
plan  for  the  Mcond  analysis.  The  FAA 
will  include  (he  plan  in  tiie  docJcet  so 
that  it  will  be  Available  to  all  interested 
persons. 

The  FAA  lUlieves  that  the  two-phase 
regulatory  rejt^ew  would  provide  a 
cooperative  *^ort  between  the  FAA  and 
the  aviation  Community  to  address  the 
immediate  aikd  long-term  needs  of  the 
aviation  community  at  all  levels.  The 
FAA  anticipates  tiiat  tiie  public  hearings 
and  the  regul^Qtory  review  could  affect 
significantiy  ^ke  future  of  pilot  and 
instinictor  trajjiing  and  certification  in 
the  United  States. 

Topics  for  Diabission 

The  FAA  rfe^uests  tiie  participation  of 
all  interested]  ^rsons,  and  the 
identification!  of  data.  Uterature, 
statistics,  research  papers,  or  other 
documents,  aiuailable  in  the  public 
sector,  that  may  be  relevant  to  the 
issues  involved  in  pilot  and  flight 
instructor,  pilot  school,  and  ground 
instructor  reqt  lirements  and  training. 
Public  partickation  would  allow  the 
FAA  to  consioer  thoroughly  the  topics 
specifically  contained  in  this  notice  or 
raised  during;  ^e  regulatory  review  and 
would  providjaa  valid  and  reliable  basis 


for  regulatory  review  of  the^regulations. 
All  comments  wiU  be  reviewed  and 
considered  in  any  future  rulemaking 
proceedings  by  the  FAA  regarding  Parts 
61, 141.  or  143. 

Participants  in  the  public  hearings  are 
invited  to  express  views  and  to  make 
recommendations  for  regulatory 
changes.  The  issues  and  topics  for 
discussion  have  been  identified  on  the 
basis  of  regulatory  amendments 
previously  adopted  by  the  FAA. 
^petitions  for  exemption,  letters,  petitions 
for  rulemaking.  NTSB  recpnunencktions. 
and  FAA-evaluations  of&aining  aAd 
certification  rules. 

Participants  also  should  address  any 
economic  consequences  (e.g.. 
implementation  costs,  potential  savings) 
of  the  views  or  changes  that  they 
recommend.  The  FAA  encourages  those 
persons  submitting  comments  to  include 
any  source  of  supporting  data  that  may 
be  applicable  to  the  views  or 
recommendations. 

Although  tiie  FAA  has  considerable 
data  on  many  of  the  recommendations 
and  questions  listed  below,  any 
additional  data  that  the  public  may  have 
on  these  recommendations  and 
questions  is  requested,  llie  FAA  invites 
comment  on  the  following  specific 
topics. 

1.  NTSB  Recommendations 

a.  NTSB  Recommendation  A-7B-43: 
Recommendation  to  amend  certain 
sections  of  Parts  61  and  141  to 
incorporate  those  ground  and  flight 
b-aining  items  listed  in  FAA  Report  No. 
FAA-RD-77-26.  "General  Aviation  Pilot 
Stall  Awareness  Training  Study." 

b.  NTSB  Recommendation  A-7»-g6: 
Recommendation  to  amend  S  61.57  to 
require  a  p««on  who  serves  as  pilot  in 
command  of  a  multiengine  aircraft  to 
have  successfully  completed  a  flight 
review  in  that  class  of  aircraft  within 
the  preceding  24-calendar  months. 

c.  NTSB  Recommendation  A-79-97: 
Recommendation  to  amend  S  61.57  to 
require  a  person  who  serves  as  pilot  in 
command  of  a  multiengine  aircraft  to 
successfully  demonstrate  those 
multiengine  flight  maneuvers  listed  in 
the  appropriate  practical  test  guide 
(witii  special  emphasis  on  those  flight 
maneuvers  relating  to  power  loss) 
during  the  flight  review  recommended 
by  NTSB  Recommendation  A-7»-06. 

d.  NTSB  Recommendation  A-80-25: 
Recommendation  to  amend  §  61.57(c)  by 
adding  provisions  that  establish 
increased  currency  standards  for  a 
person  who  serves  as  pilot  in  command 
of  tail-configured  airplanes 

e.  NTSB  Recommendation  A-82-127: 
Recommendation  to  amend  Parts  61  and 
141  by  ^tablishing  a  minimum 


curriculum  for  those  schools  that 
conduct  initial  pilot  qualification 
ti^ining  in  turbojet  airplanes.  The  NTSB 
recommended  that  this  curriculum 
establish  minimum  trebling  in 
aerodynamics  and  meteorological  and 
physiological  aspects  of  high 
performance,  high  altitude  flight. 

f.  NTSB  Recommendation  A-82-128: 
Recommeninition  to  require  an  applicant 
seeking  an  initial  type  rating  in  a 
turbojet  airplane  to  have  completed  an 

.  FAA-approved  training  curriculum 
which  establishes  minimum  training 
hours. 

g.  NTSB  Recommendation  A-82-129: 
Recommendation  to  require  applicants 
seeking  type  ratings  in  turbojet 
airplanes  to  successfully  demonstrate 
pilot  com|>eteiicy  in  handling 
characteristics  of  high  altitude  flight  at 
airspeed  ranlges  compatible  with  the 
specific  flight  envelope  for  that  airplane. 

2.  TerminabQpntroI  Area  (TCAJ  Task 
Force  Recommendation  No.  24 

Recommendation  to  revise  Part  61  to 
require  flight  instiiictors  to  report  to  the 
FAA  the  completion  of  all  biennial  flight 
reviews. 

3.  Addition  or  Deletion  of  Pilot  and  ■ 
Instructor  Certificates  and  Ratings 

a.  What  additional  pilot  flight 
instructor,  and  ground  instructor 
certificates  and  ratings  (e.g..  powered/ 
self  launching  glider  ratings)  are 
needed? 

b.  Which  pilot,  flight  instructor,  and 
ground  instructor  certificates  or  ratings 
should  the  FAA  consider  to  be  obsolete 
or  unnecessary? 

4.  Type  Rating  Requirements 

a.  What  changes  should  the  FAA 
consider  to  the  type  rating  certification 
requirements  of  Part  61? 

b.  What  changes  should  the  FAA 
consider  on  the  issue  of  when  a  tjrpe 
rating  is  required? 

c.  What  changes  should  the  FAA 
consider  to  improve  the  pilot-in- 
command  proficiency  requirements  of 
S  61.58  and  the  second-in-command 
proficiency  requirements  of  S  61.55? 

5.  Annual  Check  and  Recency  of 
Experience  Requirements 

a.  What  changes  should  the  FAA 
consider  concerning  the  biennial  flrght 
review  requirements  of  Part  61? 

b.  Should  tiie  FAA  establish 
additional  criteria  concerning  recency  of 
experience  requirements? 
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6.  MiniauuD  CertificaiJoa  Beqtunateata 

a.  What  rhniyi  ahoaid  (in  PAA 
consider  to  iafreve  ike  fOot  and 
instruolar«U|4HiMy  gf»<Mtii? 

b.  Should  4te  FAA  ntfnhlMh  a 
miniiBwii  4^  eligibility  ataadaid  for 
student  pilote  ta  log  ll^ht  time  toward  a 
pilot  certificate? 

c.  What  experience  requiremests  ane 
appropriate  for  flight  instniclors 
providing  instrut^on  to  persons 
applying  for  a  flight  instructor 
certificatef? 

d.  Should  api^cants  for  a  fK^ 
instractor  oerHficate  be  required  to 
demonstrate  spins  on  flight  tests  (in  the 
caae  of  auplanes^jand  aitforotalians  (in 
the  caae  «f  helicopters)?  if  so.  what  is 
the  justificatkm  for  establishing  these 
additiaoal  reqairemei^? 

7.  Pilot  and  Instructor  Privileges  and 
Limitations 

a.  What  changes  are  needed 
concerning  pflot  and  instructor 
privileges  aiid  limitations? 

b.  Should  the  FAA  consider 
expanding  some  pilot  and  instructor 
privileges  and  limitations?  If  so,  what 
privileges  and  limitations  should  be 
ooQsidered? 

c.  What  changes  to  the  ground 
instructor  ratings  and  privileges  are 
necessary  and  appropriate? 

8.  Military  Pilots  and  Foreign  Pilots 

a.  What  changes  should  the  FAA 
coBsider  concerning  FAA  certificates 
issued  to  rated  military  pilots  or  to 
former  rated  military  pilots  on  the  basis 
of  military  pilot  qualifications  and 
experience? 

b.  What  additional  safety 
considerations  shooM  the  FAA  address 
concerning  FAA  pilot  certificates  issued 
to  foreign  pilots  who  do  aot  understand 
or  speak  English? 

ft  Flight  and  Ground  Instructor 
Endorsements  and  Recordkeeping 

a.  What  reviaians  should  the  FAA 
consider  to  the  written  test  and  flight 
test  prerequisites  of  Part  61? 

b.  What  changes  are  appropriate 
regarding  fli^t  instructor  endorsements 
for  student  pilot  solo  flints? 

c.  What  oianges  are  necessary 
concerning  fli^t  instructor 
recordkeeping  requirements? 

d.  Should  the  regulations  aUow  flight 
instructors  to  place  limited 
endorsements  on  student  cross-country 
flights  (e.g,  limited  endorsements 
concerning  weather  nonimams,  wind 
limitations,  «r  specified  time  frames  for 
commencement  or  completiMi  of  a  trip)? 

e.  What  changes  aie  appropriate 
regarding  the  amount  of  flight 
instruction  that  an  instructor  may  give  in 


a 

given  in  a 


•r 


m  Schoob  Cer^cated  Under  Port  141 

a.  Are  there  alternatives  to  the  '>a8»- 
rate"  pecoeattaae  fequkements  of 

9  I4li0y)  iiaed  ts  dnliirmiw  Ae  qnafity 
of  instruetioB  given  to  atiideais  in  order 
for  an  appiieaBt  to  eecdve  apfroved 
pilot  schaol  atatui? 

b.  Are  diero  akemativea  to  Ite  "pass- 
rate"  pergeslage  requlraiNBls  mi 

i  l4l.«a(bM2)  used  to  mrasam aid 
ens«»e  the  quality  of  iastaKtiMi  given  to 
studeals  hf  a  pilot  sdwol  in  aeder  far 
the  school  to  retain  examlBing  auihorMy 
status? 

c.  Are  them  altenatiaeo  to  the  "paas- 
rate"  percentage  lequiBameDts  of 

S  141.63(a)  aaed  to  aaaaaora  and  cnaare 
the  qoality  of  inatnictian^veB  to 
students  by  a  pilot  sduml  in  order  for 
the  admci  to  retain  approved  pilot 
school  statue? 

d.  What  measures  caa  be  developed 
to  eBsnre  ifaet  Part  141  •approved 
curriada  and  trainiog  conrse  ootlines 
evolve  to  aMetckangIng  training  and 
regulatory  needs? 

e.  What  changes  are  appropriate  for 
the  chief  flight  inatmcter  or  the  assistant 
chief  fli^  ioatnictor  with  respect  to 
eligibiUty  and  currency  requirements? 

f.  What  chaiiges  are  appropriate 
concerning  a  diief  flight  instructor's 

a  vailabilitsr  and  toeponsibatties  daring 
times  adien  flight  instrnction  is  being 
conducted  ftncSuAng  availabAity  and 
responaibitities  daring  instoncHon  at  a 
satellittf  base)? 

g.  What  should  be  required  of  a  diief 
flight  instmctor  wtth  respect  to  Ae 
designafion  of  aaeiatants  to  conduct 
phase  and  endK>f-cour8e  fii^t  chedu? 

h.  WMch  ad<fifional  eertincates  and 
ratings  shotM  tfie  FAA  aik>w  an 
approved  pMet  school  to  add  to  fhe 
school's  examinhig  authority? 

i.  What  are  aome  approprtete 
limitations  and  aHowwices  timt  need  to 
be  addtesaed  concerning  fll^t  students 
who  transfer  between  fart-Ml  approved 
pilot  schools? 

j.  What  altomatives  shedd  (he  FAA 
consider  oonceming  the  mles  tfiat  reflate 
to  the  recoidkeepiag  regairemeats  of 
Part  Ml? 

k.  What  chaagaa  shoald  the  PAA 
considerto  tlM  BMlhodby  wMch  a 
provirional  pHot  sciMd  progresses  to 
approved  pAot  adwol  atalas? 

11.  Ciarifioation  c/  Terms  and 
Definitions 

a.  iiow  ahoaU  Rephrase  '^prefli^t 
plannmg."  as  it  is  used  in  Part  01,  be 
defined? 

b.  itow  riwsdd  tim  fdnasa  "hi^ 
performanoe  I 


aifplaiie  ae  denaed  end  amat 
resMcnana  or  pnvflegea  an  apinlcaine 
to  the  operation  of  thoae  rirplaBea?For 
exami^,  akoMtenmatdd 
certificatioo  leqpdreoeBla  be  revised  to 
aUow  the  nee  ef  affafianes  (e.g.,  tarbo)et 
or  turooprop  aufnanea)  tnat  are  more 
sophisticated  than  implied  by  the 
current  definitton  of  '*camfSex 
aii|4aue?" 

c.  %Vhat  kinds  of  operations  should  be 
covered  or  excluded  hg  the  phrase 
*^:ompensaflon  or  hire?" 

In  addition  to  consideration  of  the 
issues  listed  above,  the  FAA  may 
cfuuiderruleaiakbqg  action  that -would 
elimiaate  dbaotete  phrases  and  sections 
of  the  regidaSons  and  ftat  would  result 
in  minor  ecBtorid  chaages  to  Parts  £1. 
141, 143. 

Heating  ftooadufaa 

The  fbOowiiig  procedures  ate 
established  by  the  FAA  to  facilitate  the 
hearings:  i 

1.  There  will  be  no  adniailoD  fee  or 
other  charge  to  attend  and  to  participate 
in  the  hearings.  The  heazangs  wiB  be 
open  to  all  pemoos  who  re^bter  on  the 
day  of  the  hearing  aubfact  to  avaHal^iity 
of  apace  in  the  hearing  Toom.  If 
practicable,  the  haarii^  may  he 
accelerated  to  enable  ad^oummeat  of 
the  hearing  in  leaa  tiaie  than  CHrrently  is 
scheduled  Jar  aach  Iwadag. 

2.  RepBeaenlBttees  of  the  FAA  will 
preside  over  the  hearings.  A  panel  of 
FAA  penoanel  involved  in  the 
regulatory  eeview  prooeaa  arill  be 
pneaeot  at  each  hearing. 

3.  Each  hearing  will  be  recorded  by  a 
court  repoitet.  A  tianacript  of  Ibe 
hearings  and  a^ynMrterial  accepted  by 
the  hearing  panel  doriag  the  faeerteg  wiU 
be  incladed  in  the  pubUe  docket.  Any 
peraon  who  ia  intsrasted  in  pvchaaing  a 
copy  of  the  tranaoript  should  contact  the 
court  jreporter  directly. 

4.  Hie  PAA  inll  review  and  consider 
all  material  pnaanted  by  a  participant 
at  a  hearing  and  all  conanants  will  be 
placed  in  the  public  docket.  Position 
papers  or  material  presentiiig  views  or 
arguments  related  to  Qie  discussion 
topics  may  be  accepted  at  flie  discretion 
of  the  presiding  officer.  Hie  PAA 
requests  that  persons  portfeipating  in  a 
hearing  provide  aaffident  copies  oif 
material  to  be  preaented  or  sabmitted 
for  distribudon  to  die  hearing  panel  and 
to  other  participants  at  the  bearing.  The 
FAA  antidpates  Siat  a  inlninmm  of  25 
copiea  win  be  needed  for  diotribBtion. 

5.  Statements  may  be  made  by 
members  of  8ia  hearing  panel  to 
facifitate  diaouaaion  of  the  issues  or  to 
clarffy  iaaoes.  Aay  statement  amde 
daiiag  me  bearing  by  a  member  of  the 
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hearing  pant)  is  not  intended  to  be.  and 
should  not  fab  construed  as.  a  position  of 
the  FAA  on  ^e  regulatory  review. 

6.  The  heafrings  are  designed  to  solicit 
public  views  and  information  on  pitot 
and  flight  instructor,  pilot  school,  and 
ground  instructor  certification  rules. 
Therefore,  the  hearings  will  be 


conducted  in  an  informal  and 
nonadversarial  manner.  An  individual 
will  not  be  subject  to  cross-examination 
by  any  other  participant;  any  member  of 
the  hearing  panel  is  entitled  to  ask 
questions  in  order  to  clarify  a  statement 
made  at  a  hearing  ore  statement 


contained  in  material  submitted  by  a 
hearing  participant 

Issued  in  Washington.  DC,  on  June  21, 1968. 
Robert  LGoodtidi. 
Dimctor,  Office  of  Flight  Standards. 
(FR  Doc  8»-1425a  Piled  e^24-M:  S:45  am] 

•iUJNQ  CODE  «W-13-M 
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Mondsy 
Jane  27,  1988 


Part  IV 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  O0povtunity 

24  Cf^  Parts  105  and  115 
Fair  Housing;  Hnal  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assietant  Secretary  for 
Fair  Housing  and  Equal  Oppollunity 

24  CFR  Parts  105  and  115 

[R-6S-1195;  Oodtst  FR-2012] 

Fair  Housing 

AQDiev:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equdtl 
Opportunity.  HUD. 
action:  Final  rule. 

summary:  hud  is  revising  its         [ 
regulations  setting  forth  the  procedures 
to  be  followed  in  processing  complaints 
alleging  the  occurrence  of 
discriminatory  housing  practices  under 
the  Fair  Housing  Act  (Title  VIII  of  the   ' 
Civil  Rights  Act  of  1968).  This  rule 
reorganizes  the  provisions  of  Part  105, 
and  adds  more  specific  descriptions  of 
the  procedures  used  to  investigate  fair 
housing  complaints,  to  make  a 
determination  to  resolve  matters  raised 
in  complaints  and  to  try  to  eliminate  and 
correct  alleged  discriminatory  housing 
practices  by  informal  means.  In  Part  115, 
HUD  has  updated  a  reference  to      i 
sections  of  Part  105  which  are  being 
revised.  ^1, 

DATE:  This  rule  will  become  effective  on 
October  1, 1988. 

FOR  FURTHBI INRMMATKMI  CONTACT: 
Wagner  Jackson.  Director,  Office  of  Fair 
Housing  Enforcement  and  section  3 
Compliance,  Department  of  Housing  and 
Urban  Development,  Room  5208, 451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  (202)  755-6836.  (This  is  not  a  toll- 
free  number.) 

SUPPLEMENTARY  INFORMATION:  The  Fair 
Housing  Act  (Title  VIII  of  the  Civil 
Rights  Act  of  1968, 42  U.S.C.  3601-3619) 
directs  that  the  authority  and 
responsibility  for  administering  the  Act 
shall  be  in  the  Secretary  of  Housing  and 
Urban  Development. 

The  Department  of  Housing  and 
Urban  Development  published 
procedural  regulations  governing  its 
complaint  processing  under  the  Act.  at 
24  CFR  Part  105,  on  December  22, 1971 
(36  FR  24458).  which  have  remained 
essentially  unchanged  until  now. 

Since  publication  of  Part  105,  several 
courts,  in  connection  with  civil  actions 
brought  under  the  Fair  Housing  Act, 
have  provided  judicial  interpretations 
on  the  standing  of  individuals  as 
aggrieved  persons  to  file  suit  and  of  the 
time  limitations  for  filing  of  civil  actions. 
Further,  HUD  has  adopted  policies 
regarding  the  investigation  of 
complaints,  the  conciliation  of  cases  and 


the  referral  of  matters  to  the  Department 
of  Justice,  in  addition  tg  those  set  forth 
in  the  published  regulations. 

In  order  to  clarify  procedural 
requirements  for  the  filing  of  complaints 
tvith  the  Secretary,  to  indicate  time 
limitations  on  the  filh:ig  of  civil  actions 
in  cases  involving  complaints,  and  to 
describe  fully  its  policies  for  processing 
complaints  and  attempting  to  resolve 
matters,  HUD  is  revising  and  expanding 
its  complaint  procedures  regulations. 

Although  Part  105  is  procedural  in 
nature,  HUD  desired  the  views  of 
interested  persons  with  respect  to  the 
revisions  which  it  is  making. 
Accordingly,  HUD  published  a  proposed 
rule  in  the  Federal  Register  on  October 
16, 1984  (49  FR  40528),  setting  forth  the 
proposed  revisions  and  asking  for 
submission  of  comments  by  December 
17, 1984. 

HUD  received  a  total  of  17  public 
comments  on  the  proposal  (including  . 
several  comments  received  after  the  due 
date),  plus  a  comment  fit>m  HUD's 
Boston  Regional  Office  (Region  I).  Of  the 
17  public  comments,  four  were  from  city 
or  county  fair  housing  or  civil  rights 
agencies,  four  were  from  State  agencies, 
and  four  were  fit>m  private  fair  housing 
or  civil  rights  groups  serving 
metropolitan  areas.  One  comment  was 
submitted  by  the  National  Association 
of  Realtors  (NAR)  and  two  comments  by 
the  Institute  of  Real  Estate  Management 
of  NAR.  The  remaining  two  comments 
were  frxim  the  National  Committee 
Against  Discrimination  in  Housing 
(NCDH)  and  the  NAACP  Ugal  Defense 
and  Educational  Fund  (which  joins  in 
and  supports  the  NCDH  comments). 

Seven  public  commenters  explicitly 
supported  the  proposed  revised 
regulations  in  general,  with  four  of  the 
public  conunenters  specifically  finding 
the  proposed  new  regulations  to  be  an 
improvement  over  existing  provisions. 
Five  other  public  commenters  were 
basically  supportive,  with  some 
suggestions  for  improvement,  while  four 
commenters  indicated  their  objection  to 
particular  provisions  of  the  proposed 
new  regulations. 

I.  Subpart  A— Purpose  and  Definitions 

Section  105.1  Purpose. 

Section  105.1  of  the  proposed  role  was 
nearly  identical  in  language  to  the 
corresponding  section  of  &e  current 
regulations.  Although  no  comments 
addressed  this  section.  HUD  has  made 
several  technical  changes  in  it.  First,  a 
sentence  was  added  to  emphasize  that, 
while  the  Part  105  regulations  govern  the 
processing  of  Fair  Housing  complaints 
only,  there  are  other  civil  rights 
authorities  which  may  also  be 


applicable  in  a  particular  case.  Second, 
HUD  added  references  to  section  109  of 
the  Housing  and  Community 
Development  Act  of  1974,  which 
prohibits  discrimination  in  HUD's 
community  development  programs. 
Third,  citations  have  been  added  to 
HUD  regulations  which  implement  the 
referenced  civil  rights  authorities. 

n.  Subpart  B— Complaints 

Section  105.11    Sulf  mission  of 
information. 

Section  105.11  provides  for  the 
submission  of  information  concerning 
alleged  discriminatory  housing  practices 
to  the  HUD  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity,  who 
has  been  delegated  the  Secretary's 
authority  to  administer  the  Fair  Housing 
Act  Paragraph  (b)  of  this  section 
provides  for  the  use  of  such  information 
for  enforcement  procedures  under  other 
civil  rights  authorities. 

NCDH  suggested  that  HUD  clarify 
that  the  "standing"  requirement  for  filing 
a  Fair  Housing  Act  complaint  under 
section  810(a)  (complaint  by  an 
"aggrieved  person")  does  not  apply  to 
initiation  of  appropriate  enforcement 
procedures  under  S  105.11(b).  The 
procedures  referred  to  in  S  105.11(b)  are 
initiated  by  HUD  on  the  basis  of 
information  which  may  be  obtained 
from  any  source,  not  just  "aggrieved 
persons".  HUD  does  not  intend  that 
these  sources  of  information  be  limited 
by  the  language  of  8 105.11(b),  which 
concerns  only  information  disclosed 
through  a  Fair  Housing  Act  complaint.  In 
addition,  the  language  of  S  105.11(b]  is 
not  intended  to  limit  the  authority  of  the 
Assistant  Secretary  to  accept 
information  from  people  who  are  not 
"aggrieved  persons"  for  the  purposes  of 
conducting  section  808  studies  and 
activities  and  making  referrals  to  the 
Attorney  General  under  sections  813 
and  901  of  the  Fair  Housing  Act. 
Although  HUD  does  not  believe  that  the 
change  suggested  by  NCDH  is  needed  in 
{ 105.11(b),  that  paragraph  has  been 
revised  to  make  it  clear  that  HUD  may 
concurrently  initiate.compliance 
reviews  under  the  cited  civil  rights 
authorities  and  to  include  a  reference  to 
section  109  of  the  Housing  and 
Community  Development  Act  of  1974. 

Section  105.12    Complaints  to  be  filed 
by  an  aggrieved  person. 

Section  105.12  provides  for  the  filing 
of  a  Fair  Housing  Act  complaint  by  an 
"aggrieved  person"  and  contains  a 
definition  of  that  term. 

NCDH  questioned  the  inclusion  of  the 
phrase,  "in  the  opinion  of  the  Assistant 
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Section  10S.i 
complaints  j 

In  the  proposed  rule,  a  new  §  105.13 
was  inolude^jto  indicate  that  under  the 
a  complaint  may  be 
>y  person  alleged  to  be  or 
'  or  be  about  to 

tory  housing 
also  proposed,  in 
of  1 106.13.  that  any 
ts  or  controls,  ot  who 
direct  or  control  the 
ither  person  be 
ir  the  discriminatory 
ces  of  such  other  person. 

'ision  was  based  on 
ients  (dted  in  the 
e  proposed  rule)  that 
'ed  in  the  sale,  rental  or 
ellings  have  a 
luty  to  assure  that  all 
to  any  aspect  of  the 
financing  of  dwellings 
the  Fair  Housing  Act  and 
that  a  person  Who  supervises,  directs  or 
employs  othet  persons  can  be  legally 
responsible  mr  actions  of  sudi  other 
persons  whicjtt  violate  the  Fair  Housing 

Two  comni^nters  supported  this 
section  as  an  accurate  embodiment  of 
the  Fair  Hou  itng  Act  case  law,  and 
another  praii  m  the  insertion  in  this 
section  of  thi  i  rconcept  of  nondelegable 
duty"  which  Has  been  enunciated  in 
many  Pair  H^ing  Act  decisions.  A 
State  oomraissimi  recommended  that 
1 106.13(b)  be  Revised  to  state 
specificaUy  tUBt  complaints  may  be  filed 
against  pwsote  who  control  or  direct 
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other  persons  who  commit 
discriminatofy  housing  practices. 

NAR  strenuously  objected  to  adoption 
of  paragraph  (b)  in  the  form  proposed. 
NAR  contended  tfut  the  iudidal 
decisions  do  not  establlso  a  rule  of 
absolute  liabttity  (without  Csult)  as 
paragraph  (b)  would  inqxise.  NAR 
argued  that  the  decided  cases  focus  only 
on  the  liability  of  a  broker  for  conduct  of 
his  or  her  salespersons,  but  do  not 
mandate  absolute  liability  on  the  basis 
of  mere  ri^  *io  direct  or  control" 
without  reference  to  instructions, 
policies,  compliance  inrograms  and  other 
actions  of  the  prindpaL  The  NAR 
affiliate  was  also  critical  of  paragraph 
(b).  In  response,  it  is  not  HUD's  intent  to 
impose  absolute  liability  on  any 
prindpal:  the  intent,  in  proposing 
paragraph  (b).  was  to  follow  the  law 
enundated  by  the  courts  in  recent  Fair 
Housing  Act  cases  with  respect  to  the 
liability  of  a  prindpal  for  acts  of  an 
agent.  Any  defenses  that  could  be  raised 
in  court  could  also  be  raised  by  a 
respondent  to  a  complaint  filed  with 
HUD  (see  discussion  of  ( 105.18).  HUD 
has  revised  the  language  of  paragraph 
(b)  of  S  105.13  to  provide  that  a 
complaint  may  be  filed  against  a 
directing  or  controlling  person  with 
respect  to  the  discriminatory  acts  of 
another  only  if  the  other  person  was 
acting  within  the  scope  of  his  or  her 
authority  as  employee  or  agent  of  the 
directing  or  controUing  person. 


Section  105.14 
complaints 


Where  to  file 


Section  105.14  of  the  proposed  rule 
provided  that  complaints  may  be  filed 
by  mail  with  the  Office  of  Fair  Housing 
and  Equal  0|qiortunity  in  Washington, 
with  any  HUD  Regional  or  Field  Office, 
or  with  any  odier  duly  auUiorized 
representative  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity. 

In  addition.  §  105.16  of  the  proposed 
rule  would  have  effected  a  change  from 
§  106.15  of  the  current  regulatioiu  to 
specify  that  the  Assistant  Secretary  has 
authorized  State  and  local  agencies 
administering  fair  housing  laws  found 
by  HUD.  pursuant  to  24  CFR  Part  115,  to 
provide  substantially  equivalent  rights 
and  remedies  to  those  available  under 
the  Ad  to  receive  complaints  on  behalf 
of  HUD. 

One  commenter  suggested  that 
S  105.14  be  revised  to  make  it  dear  that 
complaints  may  be  filed  by  mail  with 
any  duly  authorized  representative  of 
the  Assistant  Secretary,  including 
substantially  equivalent  agendes.  Two 
others  recommended  that  the  provision 
in  §  105.16  which  authorizes 
substantially  equivalent  agencies  to 


accept  fair  housing  complaints  for  HUD 
be  moved  to  1 106.14,  for  purposes  of 
clarity  (w  that  a  cross-reference  to 
1 105.16(a)  be  added  In  1 106.14).  HUD 
has  made  both  darifying  changes  in 
i  105.14. 

In  this  final  rule,  ( 105.14  has  been 
substantially  revised  and  split  into  four 
paragraphs.  Paragraph  (a),  pertaining  to 
the  filing  of  complaints  writh  HUD, 
provides  for  filii^  eidier  in  person  or  by 
mail.  The  listing  of  HUD  Regional  and 
Field  Offices  referred  to  in  this 
paragraph  has  been  revised  to  provide 
current  addresses. 

Paragraph  (b),  a  new  provision, 
provides  for  Uie  telephonic  receipt  of 
information  to  be  contained  in  a 
complaint  Under  this  paragraph, 
information  provided  by  telephone  will 
be  reduced  to  writing  on  the  prescribed 
complaint  form  by  a  HUD  employee.  At 
this  point  the  complaint  wrill  be 
considered  to  be  filed,  for  purposes  of 
the  180-day  limitation  on  the  filing  of 
complaints  under  section  810(b)  of  the 
Fair  Housing  Act  (see  discussion  of 
changes  made  in  { 105.17(b),  below). 
The  complaint  form  will  then  be  sent  to 
the  aggrieved  person  for  signature  and 
attestation. 

Paragraph  (c)  of  S  105.14  spedfically 
provides  that  Fair  Housing  Ad 
complaints  may  also  be  filed  in  person 
or  by  mail  with  any  substantially 
equivalent  State  or  local  agency.  That 
term  is  defined  to  indude  not  only  an 
agency  recognized  by  HUD  under  24 
CFR  Part  115  as  adininistering  a 
substantially  equivalent  fair  housing  law 
but  also  an  agency  with  which  HUD  has 
entered  into  an  agreement  to  refer 
complaints  to  the  agency  under  the 
"interim  referral"  provisions  of  {  115.11. 
Thus,  any  reference  in  Part  105  to  a 
"substantially  equivalent  State  or  local 
agency"  would  indude  an  agency 
authorized  to  accept  complaints  under 
an  interim  referral  agreement  with  HUD. 
A  sentence  has  also  been  added  to 
make  it  dear  that  complaints  filed  with 
any  substantially  equivalent  State  or 
local  agency  shall  be  considered  to  be 
"dual  filed"  (i.e.,  filed  both  with  the 
agency,  under  its  own  law,  and  with 
HUD,  under  the  Fair  Housing  Act). 

Paragraph  (d)  of  S  105.14.  describing 
the  processii^  of  complaints  by  HUD,  is 
unchanged  in  substance  fiom  the 
proposal. 

Section  105.15    Contents  of  complaints. 

Proposed  S  105.15.  specifying  the 
information  that  should  be  contained  in 
a  complaint  contained  no  changes  from 
the  regulations  previously  in  effect 
Nevertheless,  NAR  recommended 
adding  a  provision  to  { 105.15  requiring 
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an  aggrieved  person  who  in  "letter^  to 
so  indicate  in  Ae  cnmphinL  NAR 
argued  that  knowledge  of  the  stetin  of 
an  aggrieved  person  as  a  '^estar'*  or 
bona  fide  Iwme  seeker"  is  relevant 
both  to  HUD'S  selection  of  prooeduce  for 
processing  complaints  under  Subpart  D 
and  to  the  respondenf  s  abittty  to 
identify  the  basis  of  the  complaint  and  - 
the  potential  for  concflSatioa.  HUD 
believes  that  paragraph  (d|  of  {106.15, 
which  requires  "a  concise  statement  of 
the  fects  *  *  *  constituting  the  aflraed 
discriminatory  housing  practice",  uould 
result  in  sufficient  disclosure  to  enable 
the  respondent  to  ascertain  the  basis  of 
the  complaint. 

Section  106 J6  Form  efcompiaJot: 


M 


amendmeats. 


! 


Section  SMfb)  of  the  Pair  Housing  Act 
provides  that  complaints  mayte 
reasonabfy  and  fairly  amendej^  at  any 
time.  Consistent  with  this  provision, 
S  105.16  of  the  proposed  rule  stated  that 
amendments  to  cure  technical  defiMfts  or 
omissioBS  may  be  made  at  any  time 
during  Ae  pendency  of  a  complaint  and 
shall  be  deemed  to  be  made  as  of  Ae 
original  fflhig  date  of  the  complaint.  The 
proposed  section  also  provided  that 
amendments  to  a  complaint  to  add  other 
respondents  may  be  made  at  any  time 
during  the  pendency  of  the  complaint. 

NAR  objected  to  treatment  in 
9  105.1t(c)  of  a  failure  to  identify  a 
respondent  as  a  *Hechnical  defect  or 
onrisskm".  NAR  contended  that,  at  a 
minimum,  amendment  to  add  a 
respondent  should  not  be  peimitted 
after  completion  of  the  investigation. 
NAR  further  asserted  that  such 
amendment  should  be  allowed  only  as  a 
matter  of  discretion  and  not  as  a  matter 
of  "right**.  The  NAR  affiUate  was 
concerned  diat,  with  nO  limitation  on  the 
number  of  complaints  and  amendments 
that  can  be  filed,  a  respondent  could  be 
forced  to  spend  an  undue  amount  of 
time  monitoring  and  responding  to 
complaints. 

As  HUD  has  previously  stated,  it  does 
not  interpret  the  Fair  Housing  Act  to 
impose  upon  a  private  inifividual  the 
obligation  of  ideatfiytng  all  persons 
responsible  for  (fiacrim&iatQry  actions  at 
the  time  of  complaint  Bliag.  An 
aggrieved  person  should  have  the  right 
to  amend  a  complaint  for  any 
reasonable  and  fair  purpose,  tnduding 
the  addition  of  respondents,  at  any  time. 
HUD  alao  seas  BO  aadue  bnden  •• 
respondents  resulting  from  the  right  af 
the  aggrieved  person  to  amend. 
Accordingfy,  the  substance  of  ( 10S.16(c) 
has  not  beat  changed  from  the  proposed 
section,  although  editorial  changes  have 
been  made 
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agency  fcaa  fciin  winira^  frow 

pangv^  M  of  I  IQBJflk  bacwM  that 

dUect  Is  aow  Qtraend  fay  pamp^h  M 
nf  thfi  mrfnnd  |  Ifnil  (los  rtisfMisn  nf 
i  10U4.  abov«)> 

In  paiagnpb  (b)  of  S  lOSulllk  the  third 
senteaca  lias  bcwQ  nndsod  tft  Bake  it 
clear  that  any  mittan  statwmt  fidikh 
substantially  s^  forth  OcaJQcgBliaBs  ^ 
a  discriBiaataffy  fMHFt^'tg  p****^*!*^  wadar 
the  Fair  HmmIm  Act  fie,,  marts  th« 
retpuamaots  Ml  10U%  isbather 
receivedby  HUDcs  by  a  suhstantlalfy 
equivalent  State  or  local  ageBcy.  riiaU 
be  acoeplad  by  HUD  mg  a  F«irHaiiaii« 
Act  coinplaint.  It  is  HUD'S  view  Ifaat 
such  a  statement  will  wmstitiite  a  Fair 
Housing  Act  rm^aint  eoless  than  is 
an  indkatton  that  die  agpievadpanoD 
intended  aot  to  file  with  (fiSQ»  MCB  if 
the  statemeat  does  not  a^wdficeOy  lefar 
to  the  Fair  Ifeneing  Act  and  eves  if  it  ia 
written  on  a  {pna  for  filfaig  a  GompkuBt 
under  State  or  local  law. 

Section  lORlfFXag  ofcaa^ilabitM, 

HUD  has  added  langHe^B  to 
S  106.17(a)  to  meke  it  dear  &at  a 
complaint  is  oenaldered  to  have  been 
filed  widi  HIH)  when  it  is  received  Iv 

HUD  or  dael  filed  widi  HUD  dmnvh  • 
substantiaify  equivalent  State  ot  local 
agency,  if  the  aeMptaint  meets  the 
requirements  of  i|  105.15  and  106.18. 
HU}  has  flJso  added  la^uege  to 
parqpaph  (b)  «tf  1 10U7  toiMke  tt  deer 
that  infomaliaB  provided  by  tdepheae 
to  a  HUD  ofBee  and  redaced  t»  writii« 
puneeot  to  1 106.14(h)  Witt  censtihiie 
"writtaa  iBfonaation"  ■eesivsd  by  HUD 
for  purpoeae  ef  leeting  die  MD-deiy 
period  for  the  filh«  ef  oeaspiaiBto  aadar 
section  610(b)  of  the  Fair  "mnJac  Act 
(AdditkMal  dMB^ee  which  HUD  faes 
SMde  ia  1 185,17  M  ewl  (c)  eie 
discusead  behm^ 

Sectiona  10S.17fa},  tOS.4S.  105.55  and 
105.74.  Notices  to  aggrieved  persons. 

SeotioD  810(dQ  of  the  Fair  Houatng  Act 
statee^iopart: 

if  widriaitoydiys  afters  soMplBlaUB 


after  expiiatioa  of  any  period  of 

under  saheaoliaa  Ml  iha  8i 

.nabUt»oblaii»V3Llanr 

this  title,  die  person  aBiiavad  aiay.  widila 

thirty  days  thereafter,  comiDence  a  dvS 

action*  *  » 

As  a  result  of  the  evohitioB  of  the  cese 

law.  HUD  has  adopted  A  poliqr  of 
notifying  aggrieved  peraone  by  letter  at 
the  tine  of  complaint  receipt  or  upan 


Inanettaaiptteaa 
of  ^piawsdpeneMtoaeeMI  I 
aader  dv  Rair  HaaiiHf  Ad  ate  aot 
coiiiiiiiiniliiil  ia  HsBiMpieini 
processioflk  HOD  peofneed  to 
incorpoieto  ils  peeeei      -   - 
practice  into  thaoaaipiBt 
regalation.  IbuB,  Hljp  prapoeed  to  L  _ 
anew  1 106.46, ad«iliag*epdMle of 
the  spedflepeacedeNeHUDhos 
adopted  to  assure  that  aggrieved 
persons  are  aware  of  the  jima  Umitetiiw 
for  the  filing  of  d»fl  eetioae  imder  the 
Fair  Housi^  Ad. 

bt  addKloa.  1 106J7(a)of  die 
proposed  rafe  (Iflfng  of  oon^ilBints) 
represented  a  sabstoriial  j^dan  of  Ae 
section  of  die  regdatfene  describing  the 
Issuenee  of  notlBBS  (|  18IL16  of  fte 
ciBieut  tegidatloiis).  Revidon  of  exlsdi^ 
notice  procedmes  was  also  proposed  fat 
8|106;55endl05.7«. 

HUD  received  several  generd 
comments  rehting  to  die  fbne  needed  to 
process  complaints.  One  comaienier.  a 
local  fair  houdag  group,  wanted  HJD  to 
seek  the  fiiadbig neoeaeaiy  toenable  it 
to  investigate  and  ooodBate  conqdaiiits 
within  the  iO-day  statntoiy  time  Hmit. 
Another  conmienter. Waw.  uigedUUD  . 
to  comply  with  its  statototy  ohligatinn 
under  section  81Q((Q  to  iayestigde  all 
compldnts  flird  '^fV^  its  detitrmiwif^if't 
widiln  the  pceacribed  3&day  period. 
Accordingly.  NCDH  lecemmeaded 
addiog  lengiiaga  to  thesegdetions  to 
reqdre  HUD.  withto  90  days  after 
receidog  a  oniifflaiBt  to  lavestjgate  the 
coiapldat  aad  ^e.aetice  whether  it 
intends  to  resdve  die  complahit  Sincait 
is  usually  not  possible,  espedelly  witli  a 
recddtcaat  reqioadeat  et  iii  QonpiBir 

investigate  a  caoyldHl  W%  withia  30 
days.  HUD  is  ad  signing  Aie 

idietit 
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§  105.45  Inei  ification  of  right  to  file  civil 
action)  wod]  I  be  a  definite  improvement 
overpreftmt  mctices.  However,  a 
number  of  cejnmenteis  suggested 
revision  of  Uie  proposed  language  in 
S  105.45.      ] 

NCDH  ana  a  local  fair  housing  group 
urged  retentUn  of  at  least  a  part  of  the 
existing  regulkitoty  procedure  for  notices 
to  aggrieved  wersons,^  They 
recommendw  I  that,  in  complex  cases 
where  it  woi^  d  be  impos^le  for  HUD 
to  process  ffii  complaint  within  the  60- 
day  time  lim| ,  the  regulation  should 
provide  for  d<  rtification  by  the  Assistant 
Secretary  thi  a  period  longer  than  30 
days  is  need^  dl  to  process  the  complaint 
Thus,  in  cas^i  where-  the  Assistant 
I  ertifies.  die  procedures 
1 106.16(a)  and  105.34  of  the 
Ions  (in  wfaidi  the  3d<iay 
imed  to  begin  with  receipt 
*  person  of  notice  from 
aetary)  would  continue 
'er,  it  was  urged  that.  In 
leved  persons  be  given 
courts  are  divided  on 
the  30-day  pesiod 
(2)  tibat.  even  where 
additimial  time  is 
the  complaint, 
may  be  foreclosed 
under  section  810(d)  if 
noe  die  action  within 
_  the  complaint 
ran  £yc&.  572  F.2d  1233 
the  current  regulations  in 
declared  "invalid"  l^  a 
jpeals.  Although  the 
starting  point  of  the 
period  under  section 
[yet  been  settled,  HUD 
regulations  should  be 
that  aggrieved  persons 
lir  right  to  bring  suit 
10(d)  under  die  Iralding 

.,- ^ndb  Accordindy,  HUD 

has  not  adop^4d  Oe  NCDH 
recommendatibn  that  the  prior 
procedures  b^iretained 

HUD  RegioU  I  commented  that 
duplicative  n^i^ioes  are  burdensome, 
unnecessary  Uvi  confu^ng  to  the 
aggrieved  pempa.  Region  I  suggested 
that  there  be  ttily  one  letter  to  the 
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acknowlMJ^jfaig  receipt 
and  notifying  hbn  or 
to  bring  suit  under 
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specifically  far  noUoes  in  referral 
situations.  This  comneater 
recommended  diat  when  a  notice  of 
referral  is  sent  out  under  §  105.20,  the 
aggrieved  person  should  be  advised  at 
the  same  time  that  there  wilt  be  an 
investigation  of  his  or  lutr  complaint  by 
the  sulMtantially  equivalent  agency  and 
Uiat  if  a  negotiated  setdement  is  not 
reached  in  that  process,  or  if  die 
proceedings  at  die  substantially 
equivalent  agency  do  not  move  with 
"reasonable  promptness",  or  for  other 
good  cause.  HUD  will  reactivate  die 
complaint  for  farthu'  investigation, 
review  and/or  conciliation.  The 
aggrieved  person  should  be  advised 
further  of  die  separate  rlg^t  to  sue  (1) 
under  section  812.  within  180  days  of  the 
last  occurrence  of  discriminatory 
conduct  alleged  in  the  conqilaint  (and 
diat  diis  ri^t  is  unrelated  to  die 
administrative  proceedings),  and  (2) 
under  section  810(d).  between  die  31st 
and  60tfa  day  after  die  conqriaint  is 
reactivated  by  HUD.  The  aggrieved 
person  should  also  be  advised  at  this 
time  of  die  additional  notices  that  will 
be  sent  under  1 105.4S(c)  and  (d). 

In  response  to  this  comaieni  language 
has  been  added  to  f  106.20  to  require 
diat  the  notice  to  the  aggrieved  person 
of  the  referral  of  die  complaint  to  a  Stete 
or  local  fair  housing  agency  include 
information  concerning  the  ri^t  of  the 
aggrieved  person  to  "mwimwififr  a  dvil 
action  undisr  section  812.  widdn  160 
days  of  the  last  occurrence  of  the 
discriminatory  housing  practice,  or 
under  section  810(d).  widdn  60  days 
after  any  reactivation  of  the  complaint 
by  HUD  from  die  Stete  or  local  agency 
pursuant  to  1 106.22.  In  addition.  HUD 
has  made  several  editorial  changes  in 
S  105.2a  as  described  more  fully  below. 

Section  10S.17(c)  Continuing  practice. 

Proposed  S  105.17(c)  provided  that  for 
the  purpose  of  determining  whether  a 
complaint  is  timely  filed  in  a  case 
involving  allegations  of  a  continuing 
unlawful  practice.  HUD  will  accept  and 
process  any  such  case  wh«e  die 
con^ilaint  is  filed  widiin  180  days  of  die 
last  alleged  occurrence  of  diat  practice. 
This  provision  is  intended  to  incorporate 
specifically  in  die  complaint  processing 
rule  the  concept  of  "continui^ 
violations"  of  the  Pair  Housing  Act  This 
concept  has  been  used  in  equal 
employment  opportunity  cases  under 
Tide  Vn  of  die  Qvil  Rif^ta  Act  of  1064 
and  was  apiriied  by  the  Supreme  Court 
to  a  Fair  Housing  Act  case  in  ffovisns 
Realty  Corp.  v.  Coleman,  466  U.S.  363 
(1982). 

NCDH  and  a  local  fair  housing  group 
noted  diat  1 105.17(c)  did  not  define  die 
tenn  "continuing  practice".  Both 


commenters  recommended  diat  the 
provision  be  enlaiged  to  provide 
examples  of  what  HUD  considers  to  be 
continuing  practices.  In  response,  HUD 
has  restated  §  106.17(c)  in  Uie  language 
used  in  the  Havens  opinion.  Under  the 
revised  paragraph,  a  complaint  v^ich 
alleges  not  just  one  incident  of  unlawful 
discriminatory  conduct  but  an  unlawful 
practice  that  continues,  as  manifested  in 
a  number  of  incidents  of  such  conduct 
will  be  timely  if  filed  within  180  days  of 
the  last  alle^  occurrence  of  that 
practice. 

Section  105.18   Service  of  complaints; 
filing  of  answers.  ' 

The  NAR  affiliate  commented  that  in 
§105.18,  the  seven-day  period  provided 
for  filing  an  answer  to  a  complaint  is  not 
always  sufficient  to  compile  all  the  facts 
necessary  to  respond  property.  Since  the 
seven-day  period  in  the  proposed 
sectton  is  the  same  as  that  provided  in 
the  prior  regulations  and  has  not  proved 
to  be  a  problem  in  the  past  HUD  has 
not  changed  it  However,  in  response  to 
the  comment  submitted  by  NAR,  HUD 
has  added  a  sentence  to  S  105.18  to 
make  it  clear  that  a  respondent  may 
assert  any  defenses  in  an  answer  to  a 
complaint  which  might  be  available  to  a 
defendant  in  a  court  of  Law.  In  addition, 
references  to  "amended  conqilaint" 
have  been  added  to  1 105.18,  and  minor 
editorial  changes  have  been  made. 

DL  Subpart  C— Referral  of  Complaints 
to  State  and  Local  Agencies 

It  was  proposed  that  a  new  Subpart  C 
referral  of  Complainte  to  Stete  and  Local 
Agencies,  be  added  to  Part  105.  The 
proposed  rule  incorporated  the 
procedures  contained  in  f  106.18  of  the 
prior  regulations,  but  with  two 
modifications.  First  in  proposed 
{ 105JS1,  a  provision  was  added  to 
clarify  that  even  while  HUD  is  teiung 
no  further  action  under  section  810  of 
the  Fair  Housing  Act  where  a  referral  to 
a  Stete  or  local  agency  has  been  made, 
HUD  may  investigate  matters  in  a 
complaint  which  raise  issues  cognizable 
under  odier  civil  righte  authorities 
applicable  to  HUD  programs. 

Second,  in  connection  with  die 
reactivation  of  referred  complaints, 
proposed  1 105.22  described  mors  fully 
the  basis  on  whidi  HUD  routinely  will 
recall  complaints  for  failure  of  the  Stete 
or  locality  to  process  matters  with 
reasonable  promptoess.  It  was  HUD's 
intentfon  that  the  reactivation 
provisions  6t  1 106.22  would  apply  to 
any  Fair  Housing  Act  complaint 
originally  filed  with  a  substantially 
equivalent  State  or  local  agency 
pursuant  to  f  1 106.14(c)  and  105.17(a), 


•-*"-^^-' 


y  Val.  Sa>  Na  12»  /  Uomimy,  ]nam  27,  MMji  /  «de»  mwI  KcfriMfens 


as  weU  •■  to  mmplamto  origiBaUy  ttcd 
with  HUD. 

Seetkm  n6.20   Notification  and 
referral  to  State  or  local  ftdrhaaaing 
Qgeftctes* 

The  Maasaehuaetts  CominiMioB 
Againat  Dinfjiminatkm  and  HUD  BagiBn 
I  both  stated  that  caaea  in  whkh  •  HUD 
ofl^ce.  (fiviaion  or  employee  ia  Ihe 
respondent  afaoi^  be  investigated  by 
HUD  and  not  re£Bited  to  a  substwiliaHy 
equivaLent  agencv.  In  praotiGa,  auch 
cases  have  been  handled  by  HUD.  and 
HUD  agrees  that  such  practice  should 
continue.  However,  HUD  does  not 
consider  it  necessary  to  add  an 
exception  for  such  situations  to  the 
regulations. 

A  city  agency  suggested  that  the  fiist 
sentence  in  9 105.20  be  clarified  to  state 
that  the  Assistant  Secretary  shall 
"refer"  the  eon^taint  to  the 
substantially  eqnivalent  State  or  local 
agency,  rafter  than  "notify"  the  agency 
of  it.  HUD  has  revised  that  sentence  to 
include  botii  teinu,  stating  that  the 
Assistant  Secretary  shall  both  notify  the 
agency  of  the  ffling  of  the  complaint  and 
refer  die  complaint  to  Ae  agen(^. 
Similar  revisions  have  also  been  made 
in  H  105.21  and  105.22.  In  addition,  die 
Hrst  sentence  of  §  106.20  has  been 
revised  to  incorporate  the  term 
"substantiaHy  equivalent  State  or  local 
agency",  vrhieh  is  driined  in  (  106.14(c), 
and  to  eHninate  the  reference  to 
determiaations  under  Part  US,  made 
redundant  by  the  addition  of  1 10&M(c). 

Section  106^    Ceesotion  of  action  on 
referred  complaints. 

The  Connecticut  Coounission  on 
Human  Rights  and  Oppoitanities 
reoomateaded  adding  a  pcovisien  to 
S  105.21  to  require  HUD  to  confer  vrith 
the  referral  sobatantialfy  aqoivalent 
agency  before  taking  "o^er  appropriate 
action"  on  a  coapbdnt  which  has  boon 
referred  to  tiie  ageoqr-  Hlffl  believes 
that  Bumdating  aadk  coaaaitation. 
reganUog  natters  iavoMng  MJD 
programs  respecting  wfaidi  HUD  has 
independent  ooBipIianoe  authority, 
would  be  InapignpriatB  Accordfagly, 
this  recommendation  has  net  been 
adopted. 

NCDH  s«iggssted  that  iMguage  be 
added  to  S  WL21  to  make  it  dear  that 
the  reieiral  o(  a  GoovlaJBt  by  HUD  to  a 
substaatiaUy  e<|ttivalsat  igeBcy  does 
not  preclude  HUD  froas  providing 
assistance  to  that  sgffnry  is  the 
processing  6i  tha  oaaplaiBft  nar  does  it 
prevsat  HUD  frtan  shadnc  tnfermalioa 
with  the  Attom^  Gaasral  andwr 
Sections  833  aad  flBL  It  k  HUTs 
positimi  that  casual  of  a  coavkaiBit  to  a 
substnrtiaily  equivalent  agency  witt  not 
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text( 

captioB  of  tito  saaiaB  has  baas  < 

to  "Cessatkai  of  aetioii  o*  rafiinad 

complaims." 

to  avoid  ooofaakm  paasptaiA  (b^of 
1 10SJ»  aiMold  irfv  is  "alhsr 
complaialB"  or  "ooaqdaislB  iwabiag 
the  sasM  parties,  aadsr  EC  noes  wd 
Title  VI."  iuftsad  of  "iBattsis  ia  a 
compiiiirt".  Hlfi)  dees  set  bdtove  diet 
the  propoead  hagaagr  is  mnfasing  on 
the  point  leisRed  ta,  and  tte  saggesled 
change  hes  not  been  owde. 

HUD  Scgion  i  saggestad  addkv  to 
S  imJOfol  as  "other  eivilri^tB 
authoritias".  aectisn  SCM  of  the 
RehabilitatioB  Act  of  UTS  and  ssctioB 
109  of  te  Honali^  and  Cosunmity 
DevelopsMat  Act  of  1974.  In  cesponae. 
HUD  has  rsninvnd  the  fat  of  other  cKfl 
rights  aatfudtiee  fran  i  ia&21(l4  and 
refened  flie  leadCTto  |  llB.l(t^  to 
which  a  w.hiwnca  ta  section  109  has 
been  added.  No  lelsrenoe  to  sectea  BM 
has  been  inehidBd.  hewavsr.  since 
section  504  doae  net  ewsBiap  aiith  the 
provistans  of  Tide  VUL 

la  atUiftian.  editoihd faiann  have 

bean  anrie  in  hofft  paia^apfas  of 
S  10S.21.  iwrhiihuincoipanHiaa  of  the 
tern  "HhstandaMir  eqaivaleitf  Slate  or 
local  agsBcgT. 

Section  ie&22  Baoethatton  afta^axad 

compJainte. 


niete  wsnaavani  leagt^  eaanwoto 
received  on  prapoaed  1 106J2,  «diich 
concena  leaottvatifm  af  mfeniad 
caaaplaials.  Thiae  agsBcir  caauneaters 
believe  that  te  Oft-  and  m^y 
deadRans  in  pamgrajdi  0^)  ^f  f  100^2 
aretoashoU 
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the  existing  standard  for  reactivatioB  of 


CommissiOB.  whils  achiKMifledgfaig  (hat 


aiBiiy  ptrfsi  faslhle  lime 


the  proposed  langnne  of  f  108.22  does 
BOT  oeiBpsl  feacifvsttnMi  et  iBe 
expiration  of  ne  0^  and  tOwV  tfane 
periods^  ob|eclaB  net  ttie  TegplatluD 

benchmarfc  triggering  HUD  to  "consider 
reactfvatfoR**.  uie  Pannsjfivsnia 
Coomhsion  stwn^y  vigai  HUli  to 
reconsider  Sie  proposed  iwnjiage  In 
1 105.22  and  topennit  HUD  Re^onal 
Offices  to  Iiitapi  et  ^^asonahie 
promptness*  in  Qgbt  of  each  Agency's 
administrative  procedures  and  the 
particdaritiss  of  eadi  case. 

A  dty  ageikqr  (Boston)  doiihted  that 
the  creation  of  a  mandatoiy  tO^lBy 
deadtee  for  completion  of 
investlgatf  ons,  althoq^  reasonable,  wilt 
result  in  iaiproveddispositioB  of 
con^lalnts.  "Aat  agency  tbovghi  It  mote 
likefy  tftat  a  OO-day  daadfine  wKttild  just 
discourage  thorough  investigations. 
Similarly,  a  00-d^r  Ilinit  on  cnmpleftea 
and  condUatian  or  aaforcemeal  effacts 
should  not  be  In^osed  arithout  ragard  to 
indlvidaal  ease  requiremsBts.  While 
conciliation  efiisrts  ahauid  anrmaWy  be 
completed  wtthin  that  time,  cooiplex 
issues  or  echeduBwg  dUBcalties  of 
counsel  may  delay  dwpcooess  hy  mere 
than  30  days  rfter  compietioB  of  the 
invastigatiaa.  "Om  ageacy  lacommnaded 
that,  in  the  introdactoiy  language  to 
§  105.22(b),  the  word  "sbalF'  be  changed 
to  "aiay".  Inaddithn.  a  spedfic 
exception  should  be  provided  isr  a 
delay  Pfq>iestad  by  aitherparty. 

On  ths  otharhand»  NCDH  behaved 
that  the  proposed  tine  periods  are 
reasonable;  and  the  Coaneetieul 
ComansstoB  slated  that  it  canently 
"meets  or  exosads"  dnse  tfane  periods 
ia  prooassta^  "Ihe  BHiarily"  of  WJD- 
ref errad  nnnndaJBti  llw  Conaaetipit 


that  4  ltfL22  si^aeiio^Toqidie  that 
HUD  confer  wMi  the  leiennl  agency,  to 
fiiHl  out  why  a  tian  period  has  not  hsen 
met.  before  "routinsly*  reactivrtiag  the 
complaint. 

Alo^tfas  aMM  hne.  theCity  of 
Boston  Pair  ""T"**^  CanuBissloa 
reconHseadbd  adding  a  pravisioB  to 
require  the  Assistant  Seenlaiy  to 
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urged  roBlhie  paocHvaHon  aAenaver  a 
deadlhie  is  ael  BMi  to  preserve  fte  ri^t 
of  snaggrievad  passen  to  file  a  efvff 
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person's  fight  will  be  sdhquatriy 
pietoctoa  oyaie  BoHce  faquseioents 
coRtainad  In  tf  ytlBJ29  and  ie5.4Sfc). 
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NAR  alspi  recominended  rontine 
reactivation,  but  for  different  reasons. 
NAR  pointUl  out  that  delays  in 
procesaingiire  costly  to  all  parties,  but 
impact  par^cnlarly  on  respondento  with 
respect  to  such  matters  as  credit  ratings, 
recruitiDen{t  rof  employees,  business 
reputationj^uUic  image,  and  sale,  lease 
or  financing  of  the  sul^ect  property. 
Arguing  that  'prompt  disposition  is 
essential  t^  jequity",  NAR  urged  strict 
adherence  itb  the  processing  deadlines. 

Because  of  the  confiiuoo  which 
appears  to  ^ve  resulted  firom  the 
proposal.  HUD  has  decided  to  remove 
the  60-  and  fO^y  guideliDes  proposed 
in  S  105.22(p)  from  this  oomplamt 

'  tion  and  to  continue  ta 
lure  similar  to  that  provided 
in  S 106^  'pt  die  current  regulations. 
Under  the  t^vised  1 105.22(b).  a 
certification  fw  reactivation  wonld  be 
made  routinely  when  the  referral  agency 
has  not,  within  thirty  days  after  it  ^ 
received  tha  complaint,  commenced 
proceecHng^with  respect  to  the 
complaint,  c^  when  the  agency  has 
commence^  [procefdings  witltin  that 
time  but  ha|4  failed  to  carry  die 
proceedingstforward  with  reasonable 
proiq>tnesij  in  die  Judginent  of  die 
Assistant  sUcretary.  However.  HUD  has 
ion  requiring  the  HUD 
ice  to  confer  with  the 

before  making  a 
for  reactivation  of  a  case,  to 

reason  for  any  diday  in 

dier  agency.  If  HUD  has 
that  the  agency  will 
proceed  ex^i^ditionsly,  HUD  may  elect 
to  leave  di«  pooqilaint  for  a  reasonable 

tanding  the  e)qpbation  of 

period. 

twro  related 
1 106.22.  First. 

ted  that,  where  HUD  has 
imemoranda  of 

with  substantially 

ndes  wriiidi  provide  for 
immediate  rfactivatton  of  complaints, 
an  exceptioQ  for  sadi  arrangement 
should  be  incorporated  into  1 106.22. 
HUD  does  i^t  believe  that  a  regulatory 
exceptitm  i^  necessary  to  permit  it  ta 
carry  out  diJQ  provisions  of  a 

of  understanding. 
iH  questioned  why  HUD 
wants  to  Ifa^t  "routine"  reactivation  of 
referred  cai^i^inU  under  1 10S.22(bM2) 
to  cases  wlf^  State  or  loral  law  does 
not  proyi^sccess  to  a  State  or  local 
court.  NCOli  recommends  amendment 
of  i  105l22(^(^  to  provide  for  "routine" 
reactivaticMi  iof  cases  when  die  State  or 
local  iudkiil  remedy  is  not  substantially 
equivalent  to  diat  afforded  under 
Federal  law.  However,  since  under  24 
CFR  Part  lU  a  grant  of  recognition  of 
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substantial  equivalency  is  not  a 
determinatioa  that  die  |adicial 
protection  and  orforcement  of  the  rights 
embodied  in  a  State  «r  local  fair  housing 
law  are  substantially  eqnivdent  tathose 
found  in  die  Fair  Hoaslng  Act,  HUD 
would  have  to  set  «p  a  new  procedure  to 

^  makesiich  a  determiaati<m.  Tlras,  it  is 
not  practical  for  HUD  to  adept  die 
standard  recommended  by  NC3)H. 
Accordingly,  no  dia^e  has  been  made 
inpanigFapb(bM2). 

A  local  agency  si^gested  dmt  the 
language  of  i  106.22(b)(1)  be  revised  so 
that  die  termimrfogy  used  will  better  fit 
the  tj^es  of  oomplaint  processing 
functions  carried  on  fay  State  and  local 
agencies.  For  examide,  the  agency 
proposes  changing  "commenced  an 
investigation"  to  "commenced 
processing",  a  broader  term 
encompassing  mediation,  settlonent, 
litigation  for  tenqwrory  restraining 
orders,  and  discovery,  as  well  as 
invest^tion.  Shioe  HUD  has  enqiloyed 
the  statutory  term  "commenced 
proceedings"  in  its  revision  of  paragraph 
(bXl)>  die  agency's  suggestion  for 
revision  has  not  been  adopted. 
NAR  recommended  adcung  a 
paragraph  (b)(3)  to  i  105.22  to  provide 
for  certihcation  for  reactivation  of  a 
referred  case  when  a  substantially 
equivalent  agency  conqdatnt  is 
ihconsisteQt  with  or  contrary  to  die 
terms  of  any  agreement  between  HUD 
and  the  respondent  or  inconsistent  with 
HUD  programs,  policies  or  guidelines. 
The  purpose  of  this  provirion  is  to 

"prevent  a  sitaatiaB  soch  as  oocarred 
when  HUD  lefared  to  the  Maryland 
Human  Relations  Commissicm 
complaints  against  rsal  estate  brokers 
for  conduct  alleged  to  violate  die  Fair 
Housing  Advertising  regulations  (24  CFR 
Part  100)  where  it  should  have  been 
clear  bom  the  face  of  the  complaints 
that  the  allegations  were  not  cogirixable 
under  the  Pair  Housing  Act  or  die  HUD 
Fair  Housing  Advertisii^  regulations. 
Aldiough  HUD  has  not  added  die 
recommended  parapaph  to  1 106.22,  it 
will  take  steps  to  prevent  recurrence  of 
the  situation  described  above,  including 
implementatioo  of  a  poUtgf  of  exomtidng 
fair  housing  co^^riaints  arising  in 
substantial^  equivalent  )urisdictions  hi 
order  to  determine  whether  a 
discriminatory  practice  under  the  Fair 
Housing  Act  has  been  allied  prior  to 
making  a  referral  to  the  recognfaced  State 
or  local  agency. 

IV.  Subpart  D — Procedures  for 
Enforcement  of  Complaints 

-It  was  proposed  that  a  new  Subpart  D, 
Procedures  for  Enforcement  of 
Complauats,  be  added  to  the  regulations. 
This  subpart  indicates  the  purposes  of 


HUD  investigations  (f  105.31)  and 
describes  die  nature  of  HUD  systemic 
accelerated  and  rapid  response 
processing  (f  S  106.32. 105.33  and  105.M). 
The  subpart  also  amplifies  die  Assistant 
Secretorys  authwity  to  have  access  to 
information  reasonably  necessary  for 
investigations  (S  105.35),  to  seek  the 
cooperation  and  utilize  the  services  of 
Federal,  State  and  local  agencies 
(f  106.36)  and  to  issue  and  enforce 
subpoenas  and  interrogatories 
(S  105J7).  The  provisions  of  diis  subpart 
reflect  existing  procedures  followed  by 
HUD  in  the  investigation  of  Fair  Housing 
Act  comfriaints. 

Section  lOSJl    InvegtigaUons. 

NCDH  suggested  Uiat  { 105.31  be 
revised  to  make  it  dear  that 
investigators  will  be  expected  to 
interview  the  sieved  person,  the 
respondent  and/or  its  representative  or 
agents,  and  any  testers  or  witnesses  to 
tile  faicident  HUD  agrees  that  the 
investigative  process  should,  where 
possible,  include  all  of  tiie  interviews 
mentioned  by  NCDH,  in  order  to 
develop  the  information  and  factual 
data  specified  in  S 10541.  However. 
HUD  does  not  believe  that  a  revision  of 
S  105.31  is  necessary  to  accomplish  that 
purpose,  since  those  procedures  will  be 
prescribed  in  the  revised  HUD 
handbook  to  be  issued  in  connection 
with  this  revision  of  Part  105. 

NCDH  also  recommended  dial 
S  105.31  provide  for  the  use  of  testing  or 
auditing,  where  appropriate,  in  the 
investigation  of  complataits.  NCDH 
pointed  out  that,  in  many  cases,  testing 
or  auditing  provides  the  only  competent 
evidence  available  to  prove  that  a 
respondent  has  engaged  in  unlawful 
conduct  WhUe  HUD  wUl  consider 
evidence  devekqicd  dirongh  testing  or 
auditing  by  fair  housing  groups  or 
representatives  irf  an  individaal 
aggrieved  person  in  determfaiBig 
whether  to  resolve  a  complaint.  HUD'S 
staff,  as  a  matter  of  policy,  does  not 
engage  in  testing  or  auditing  at  this  time. 

Section  1(S^  Systemic  processing. 

A  local  fair  housing  group  commented 
that  1 106.32  should  provide  some  time 
constraints  on  ssrstemic  procesdng.  This 
commenter  recommended  that,  in  the 
absence  of  new  powers,  HUD  should 
carry  out  systenric  processhig  in  the 
some  way  as  procMSfaig  of  other  Tide 
Vni  complaints  and  widi  the  same  time 
constraints.  Because  of  the  complexity 
or  novelty  of  die  issues  in  systemic 
cases,  it  is  HUD's  view  thst  processing 
will  necessarily  take  longer  for  many 
systemic  cases.  For  diat  reason,  and 
because  the  volume  of  systemic  cases  is 
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relatively  small,  HUD  has  decided  not  to 
impose  any  time  constraints  on  cases 
processed  under  S  105.32. 

The  same  fair  housing  group  also 
found  the  final  sentence  in  i  105.32  to  be 
unclear,  and  it  suggested  clarifying  the 
reference  to  "Fair  Housing  Act 
requirements".  HUD  has  revised  that 
sentence  to  provide  that  systemic 
investigations  can  focus  also  "On  review 
of  other  policies  ajid  procedures  related 
to  matters  under  investigation,  to  make 
sure  that  they  also  comply  with  the 
nondiscrimination  requirements  of -the 
Fair  Housing  Act" 

The  Massachusetts  Commission 
commented  that  {  105.32  should  state 
clearly  that  systemic  cases  should  be 
referred  to  substantially  equivalent 
agencies  under  §S  105.20  and  105.21,  just 
like  any  other  complaint  HUD  Region  I 
asked  whether  HUD  can  retain 
jurisdiction  of  a  systemic  case  without 
having  to  obtain  a  waiver  from  the 
substantially  equivalent  agency  of  its 
exclusive  jurisdiction  under  S  §  105.20 
and  105.21.  HUD  interprets  proposed 
S§  105.20  and  105.21  as  requiring  all 
cases,  including  systemic  cases,  to  be 
referred  to  the  appropriate  substantially 
equivalent  agency,  unless  a  waiver  of 
the  requirement  has  been  obtained  from 
that  agency. 

Section  1(^33  Accelerated  processing. 

With  regard  to  S  105.33,  which 
contains  provisions  for  an  "accelerated 
processing",  procedure,  two  local 
agencies  and  a  local  fair  housing  group 
conunented  that  the  two-day 
requirement  for  completing  investigation 
of  a  case  is  too  short.  One  of  the  local 
agencies  urged  HUD  not  to  tie  itself  to 
any  speciHc  processing  time  of  less  than 
30  days,  and  the  other  suggested 
replacing  the  two-day  requirement  »vith 
language  such  as  "as  expeditiously  as 
possible".  HUD  believes  that  the 
proposed  accelerated  processing 
procedure,  with  limited  investigation  in 
a  very  short  time  frame,  should  be 
available  in  cases  where  the  HUD 
Regional  Office  thinlu  it  wouhi  be 
efficacious  in  obtaining  the  housing  unit 
for  the  aggrieved  person  and  in 
resolving  other  issues.  However,  HUD 
agrees  that  the  two-day  requirement  is   - 
not  sufficiently  flexible,  and  it  has  been 
replaced  «vith  a  provision  requiring  the 
Jnvestigatory  process  to-be  concluded  as 
expeditiously  as  possible.  In  addition, 
minor  editorial  changes  have  been  made 
in  paragraphs  (a)  and  (b)  of  §  105.33. 

One  of  the  agencies  noted  that, 
although  the  proposed  procedure  would 
be  internal  to  HUD.  State  and  local 
agencies  frequently  adopt  the  Federal 
procedure,  and  Federal  agencies  at 
times  impose  their  procedures  on  their 


State  and  local  counterparts.  If  any  limit, 
such  as  the  proposed- two-day  time 
period  were  to  be  imposed  on  State  and 
local  agencies,  complianca  would  be 
especially  difficult  for  agendet  without 
separate  fair  housing  sectionMir for 
State  agencies  which  have  long 
distances  to  cover.  In  response,  HUD 
points  out  that  these  procedural 
requirements  do  not  apply  to 
substantially  equivalent  agencies  and 
that  it  is  not  contemplated  that  they  will 
be  made  applicable  to  those  agencies  in 
the  futiure.  Furthermore,  as  noted  above, 
the  time  period  for  investigation  has 
now  been  made  more  flexible. 

A  local  fair  housing  group  commented 
that  the  accelerated  processing 
procedure  produces  no  documentation, 
so  that,  if  conciliation  fails,  there  is  little 
to  proceed  to  court  with.  This 
commenter  has  apparently 
misunderstood  the  accelerated 
processing  procedure.  Under  this 
procedure,  the  Assistant  Secretary  has 
made  an  investigation  of  the  complaint 
and.  pursuant  to  5 105.55,  either  a 
determination  to  resolve  the  complaint 
or  a  decision  not  to  proceed  further,  so 
that  there  is  documentation. 

Section  105.34  Rapid  response 
processing. 

Rapid  response  processing  under 
S  105.34  may  be  used  where  the  dwelling 
continued  to  be  available  and  the 
aggrieved  person  is  interested  only  in 
obtaining  the  dwelling.  NCDH 
recommended  that  rapid  response 
processing  should  be  used  whenever  the  ' 
dwelling  is  still  available  and  the 
aggrieved  person  is  interested  in 
securing  it<  regardless  of  whether  the 
aggrieved  person  is  interested  in  other 
forms  of  relief  or  whether  the 
respondent  agrees  to  have  the  complaint 
processed  under  this  procedure.  HUD 
points  out  that,  if  the  dwelling  is  still 
available  and  the  aggrieved  person  is 
interested  both  in  obtaining  it  and  in 
other  forms  of  relief,  accelerated 
processing  could  meet  those  objectives. 
As  noted  above,  the  accelerated 
processing  procedure  can  accommodate 
resolution  of  other  issues,  through 
conciliation,  in  addition  to  securing  the 
unit.  Moreover,  imder  either  accelerated 
or  rapid  response  processingf  WJD  can 
chaise  to  the  regular  processing" 
procedure  if  it  does  not  appear  that 
further  processing  under  the  special 
procedure  is  appropriate. 

With  regard  to  the  other  aspect  of 
NCDH's  comment,  HUD  cannot  force 
the  rapid  response  processing  procedure 
on  an  unwilling  respondent  Sections  810 
and  Oil  of  the  Fair  Housing  Act  entitle 
both  the  aggrieved  person  and  the 
respondent  to  an  investigation,  which  is 


notprovided  underrapid  response-  -^    - 
precesstng.  Thus;  removal  of  the ' 
requirement'for  agreement  by  the 
respondent  would  be  prejudicial  to  the 
reepondent's  statutoryri^ts. 

To  ensure  Ihat  the  aggrieved  pefsoti .'  " 
and  the  respondent  are  able  to  make  an 
informed  choice  as  to  rapid  TespOhse 
processihg,  HUD  has  added  a  provision 
to  paragraph  (b)  of  S  105.34  which 
requires  that  they  be  advised  of  their 
statutory  right  to  an  investigation.  This 
provision  also  requires  that  advice  be 
given  of  the  respondent's  right  under 
S  105.18  to  a  seven  day  period  wdlhin 
which  to  file  an  answer  to  the 
complaint.  A  further  revisioti  to 
paragraph  (b)  provides  that,  if  the 
respondetit  has  not  waived  hiror  her 
right  to  the  seven  day  period,  the  fact 
finding  conference  (provided  for  under 
the  rapid  response  processing 
procedure)  khall  not  be  held  until  the 
respondent  has  filed  an  answer  or  the 
period  has  expired,  whichever  occurs 
earlier. 

Two  local  fair  housing  groups  were 
concerned  that  under  rapid  response 
processing,  the  aggrieved  person  is 
asked  to  forego  any  monetary  damages, 
and  HUD  is  required  to  forego  its  duty  to 
ensure  that  the  public  interest  is  served 
through  affirmative  action,  reporting, 
monitoring, -training  and  other  remedies. 
HUD  has  designed  the  special 
processing  systems  provided  in 
Si  105.32-105.34  to  suit  different 
purposes.  Where  the  aggrieved  person  is 
interested  only  in  securing  the  available 
dwelling.  HUD  has  found  rapid  response 
processing,  which  is  used  only  if  agreed 
to  by  the  aggrieved  person  and  the 
respondent,  to  be  effective  for  that 
purpose.  If  the  concerns  of  the  aggrieved 
person  and/or  HUD  go  beyond 
obtaining  the  dwelling.  HUD  can 
designate  the  accelerated  processing 
procedure,  which  can  accommodate 
resolution  of  other  specific  issues,  such 
as  monetary  damages,  in  addition  to 
obtaining  the  unit,  or  HUD  can  utilize 
the  regular  processing  procedure. 

There  was  only  one  comment  relating 
to  the  fact  finding  conference  procedure 
proposed  in  §- 10&84  in  connection  vnth 
rapid  response  processing  of  complaints. 
The  commenter,  a  local  agency,  stated 
its  view  that  housing  complaints  are  not 
particulariy  suitable  for  fact  finding 
conferences,  since  emotional  levels  run 
high  in  these  cases.  The  agency 
recommended  a  provision  with 
sufficient  flexibility  to  permit  staff  to        ' 
determine  whether  a  fact  finding 
conference  is  preferable  to  on-site 
investigation  or  telephone  interviewing. 
HUD  has  decided  not  to  make  the 
suggested  change,  since  investigation  of 
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the  ooraiOa^t  mkmM  be  an  attetnativa. 
(undar  par  Hraph  (e)  of  f  lOB^)  if  dwra 
were  no niJDkitioa  (rf  the  BMttar  at  Uw 
fact  findinaiGOBferBBca.  Moraovar,  at 
stated  abobe.  the  bet  findu^Goafetance 
procedure  1^  uaed  only  whan  both  the 
re8pondent|Bad  the  aggrieved perkon 
agree  to  rapid  response  proceeung. 

Issuet  Coikkmi  to  actions  106.33  and 

105.34       ' 

A  nmnbff  of  comments  coneem  ' 
special  praidessfaig  In  general  or  deal 
with  issaeii  comoion  to  both  H  1(S.33 
and  105.34.  For  exanq»Ie,  three 
comnentev*  (NCOH  and  two  local  fair 
housii^ 
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t)  qnestioned  why  the 
ivided  onder  diese 
limltad  to  cases  involving 
who  own,  manage  or 
than  a  certain  number 
commenteis  saw  no 
between  the  mmiber  of 
method  of  processtag. 
ftattbeavailabiHtyof 
rapid  response 
_  ically  tarns  on  vt^ther 
it  presents  a  complex 
Itioo,  whether  the  dwellfaig  is 
and  wdtelher  the 
te  imsreatadin 
anH.  Absent  proof  diat 
aonparable  dwritings 
, ,  the  respondent  diat  are 
availaUata  Idle  aggrieved  parson,  die 
number  of  ^ts  owned  or  managed  by 
the  respondent  does  not  appear  to  be 
germane    '  \ 

In  response.  HUD  believes  that 
respondantU  who  own  or  oontral  a  large 
number  of  uiits  and  have  discriminatory 
policies  ars  ^nore  lUcely  dian  odier 
respondents!  to  settle  with  an  aggrieved 
person  by  pooviding  a  unit,  in  order  to 
get  rid  of  t^e  omplaiot.  without  actaaUy 
changing  O/^  policies.  Thus,  it  is 
important  tfaj  proceed  against  Uie  larger 
owners,  managers  or  agents  ander  a 
procedure  aliich  involves  a  ftill 
investigaticM  of  the  poBdes  and 
procedures  War  die  sale  or  rental  of 
dwellings  i^Voivad  bi  the  complaint  and 
can  result  i^lmofa  oonqirehensive  relief. 
Since  neither  accelerated  nor  rapid 
re^Ninse  pibcesstng  Is  designed  for  that 
purpose,  tb^  pcocednrea  worid  not  be 
appropriate!  In  cases  tnvolvfajg  laiiga 
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believes 
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used  for  a 


I  or  agents.  HUD 
1 2S-onit  Undt  is  an 

jttttS. 

f  to  Aa  2S-anit  Undt  in 
1 10S.34,  it  is  noted  dwt  die 
lia  the  two  saetions 
.  The  langeage  has 
I  both  sectioiis 
Ijand  10S.34(a))  to  sUte  diat 
ocassinf  iNTovidad  in  the 
iioos  may  generally  be 
npiaint  what  "the 


respondent  owm.  lanages  or  controls 

not  mpra  dum  25  dwalliiv  anits".  In 

additioii.  thatem  "oompiainaat".  whidi 

inadvartandy  appeared  in  dw  two 

proposed  sactloBB.  has  been  replaced  by 
thef  -  "1— -""-^ 


On  the  noia  bask:  issee.  two  local 

civil  rights  graiqM  beiieva  diat  |§  105.33 

and  106.34  wdl  not  work  effisctively.  It 

was  argued  diat  die  shorter  tfane  periods 

provldad  in  ihese  sections  ^oidd  not  be 

adopted  in  the  regdations  becaose 

valuable  time  (ont  of  the  statatory  30- 

day  period  provldad  beiote  tha  litigation 

clock  begins  to  tun)  woidd  have  to  be 

spent  in  determining  arh^faar  a 

particular  conqriaint  met  the 

requirements  for  "accaUaatad 

processing"  or  'Yapid  reqwnse 

prooessingf' .  They  raoommended  that 

HUD  maintain  dia  flaxibUity  to  process 

certain  cases  in  less  dun  30  days  if  it  is 

possible  and  aiqiropriata  to  do  so,  but 

that  it  should  not  matadate  thiae 

different  t)rpes  of  ooinplaint  processbig 

procedures.  HUD  ooidd  assign  different 

priorities  to  cnmplwints,  bnt  die  primary 

goal  should  be  to  com^Ja  the 

investigation  and  conciliation  in  all 

cases  wtddn  30  days.  In  response.  HUD 

is  not  mandating  specific  complaint 

processing  procedores,  but  rather  trying 

to  provide  options  for  different 

processing  procedures  to  suit 

appropriate  situations.  Moreover,, time 

spent  in  accelerated  or  rapid  response 

processing  is  not  wasted  time;  material 

developed  in  special  prooesring  can  still 

be  used  later  if  the  complaint  is  not 

resdved  or  settled  and  it  is  necessary  to 

continue  to  investigate  complaints  under 

regular  processing.  It  is  HDD's  intention, 

in  all  cases,  to  cxmnp^ete  investigations 

as  rapidly  as  possiUe. 

• 
Section  150.30  Cooperation  with 

Federal,  State  and  local  oggncies. 

A  local  agency  suggested  that 
§  105J&  providing  for  cooperation  with 
Federal.  State  aiid  local  agencies,  be 
limited  to  agencies  receiving  funding 
from  HUD  ander  the  Fair  Housing 
Assistance  Program  (see  24  CFR  Part 
111)  or  to  agendas  in  jurisdictions  which 
have  been  recoyiiaad  l^  HUD  as  having 
substentially  aqaivalent  fait  hoosfaig 
laws  (see  24  CFR  Part  US).  However, 
section  316  of  the  Fair  Housing  Act.  on 
which  §  105.36  is  based,  provides  for  die 
HUD  Secretary  to  ooc^ierate  with  State 
and  local  agendas,  wfthovt  any 
limitations  sacbas  thoae  suggested  by 
tills  commanter.  HUD  has  not  only 
declined  to  insert  any  sack  Umitation  in 
§  105.36.  it  has  gone  tedwrand 
removed  the  Imguage  in  die  proposed 
section  that  bmitad  cocqieration  with 
State  and  local  agendas  to  those 


"admiiiistering  fab  bousing  laws  or 
ordinances." 

The  same  commenter  fonnd  the 
reference  in  §  105.36  to  "other 
appn^ate  Piederal  agendes"  to  be 
unclear.  This  provision  is  drawn  from 
section  «08(d)  of  dw  Fair  Housing  Act, 
whidi  requires  all  executive 
departments  and  agendes  to  cooperate 
widi  the  HUD  Secietary  to  further  the 
purposes  of  the  Fair  Housing  Act.  HUD 
does  not  bdieve  that  any  further 
clarification  of  the  regulatory  provision 
is  needed.  < 

Section  105.37  Subpo&Ho, 
interrogatories  and  investigative 
powers. 

No  public  comments  were  received 
with  respect  to  proposed  f  105.37, 
governing  the  investigative  powers  of 
the  Assistant  Secretary  provided  under 
section  811  of  the  Fair  Housing  Act 
However.  HUD  realized  diat  it  m^t  be 
more  helpful  to  a  person  reading  the 
regulations  if  die  statatory  provisions 
were  spelled  out  in  f  406.37;  rather  dian 
just:  referred  to,  as  in  the  proposed 
section.  Accordingly,  paragraph  (a)  of 
proposed  §  106.37  has  been  splitlnto 
two  paragraphs  and  revised  to 
incorporate  mudi  of  the  language  of 
subsections  (a)  and  (b)  of  section  611. 
Paragraphs  (b)  and  (c)  of  proposed 
§  105.37  have  been  r^esignated  as 
paragraphs  (c)  and  (d),  respectively,  and 
contain  only  editorial  changes  from  the 
proposal. 

Section  105.39  Petition  to  revoke  or^ 

modify  subpoena. 

Subsection  (d)  of  section  811  of  the 
Fair  Housing  Ad  provides  for  a 
procedure  under  which  any  person 
served  with  a  subpoena  may  petition  the 
Secretary  of  HUD  to  revoke  or  modify 
the  subpoena.  HUD  has  determined  that 
it  is  appropriate  to  advise  the  public  of 
that  procedure  by  induding  a  provision 
for  it  in  the  final  rule.  A  new  §  105.39 
has  been  added  for  that  purpose. 
Although  there  has  not  been  an 
opportunity  for  public  comment  on  this 
new  section,  the  Dq>artroent  finds 
(pursuant  to  5  M&C  553(b)(B))  Uiat 
notice  and  public  procedure  on  the  new 
S  105.38  are  unnecessary  because  it  does 
not  go  beyond  die  language  of  the 
statute,  except  for  a  sentence  stating 
where  to  file  a  petition.  The  new 
provision  refleds  the  delegation  of  the 
Secretary's  authority  in  this  area  to  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity. 
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SectJonlO&41  Settlement  of  complaints 
during  investigatory  process. 

With  regard  to  { 106.41.  NCDH  stated 
kg  belief  ^t  the  provision  for 
settlement  of  complaints  during  the 
investigatory  process  is  a  reasonable 
means  of  encoura^ng  informal 
resolution  of  complaihtsividiout  need  of 
complete  investigation  or  formal  fact 
finding.  However,  a  local  agency  had  a 
problein  with  the  third  sentence  bf 
§  105.41 .  which  provides  that  a 
settlement  executed  during  the 
investigatory  process  shall  be 
considered  as  "constthiting  a 
withdrawal  of  the  complaint".  It 
suggested  sobslitutlng  the  phrase 
"constituting  a  request  for  closure"  for 
the  quoted  langnage,  to  ma^e  the  HUD 
procedure  compatible  with  State/local 
practice. 

HUD  has  reconsidered  the  inclusion 
of  proposed  S  105.41  in  revised  Part  105. 
Proposed  f  105.41  provided  that  the 
Assistant  Secretary  may  "encourage  . 
and  facilitate"  the  settlement  of  the 
complaint  before  the  issuance  of  a 
determination  to  resolve  the  complaint 
While  HUD  procedures  and  the  statute 
do  not  preclude  such  settlements,  it  is 
currently  not  HUD's  policy,  in  most 
circumstances,  to  encourage  the.parties 
to  negotiate  settlements  outside  of  our 
established  conciliaUon  procedures. 
Accordingly,  we  do  not  believe  that  it  is 
appropriate  to  include  this  provision  in 
the  final  rule. 

.  However,  a  change  similar  to  that 
suggested  by  the  local  agency  has  been 
made  widi  respect  to  §  105.50  (s^e 
discussion  below). 

V.  Subpart  E— Determinations 

Section  105.50  Determination  to  close  a 
complaint  administratiyely. 

As  proposed,  §105.50  set  forth 
procedures  for  notifying  persons  of 
HUD's  determination  to  dismiss  a 
complaint.  HUD  has  changed  the 
terminology  used  in  this  section  from 
"dismiss  a  complaint"  to  "close  a 
complaint  administratively",  to  make 
the  HUD  proccfdure  more  compatible 
with  the  practices  of  State  and  local 
agenqies.  HUD  Region  I  questioned  the 
acceptance  of  a  complaint  if  it  is 
dismissible  on  its  face.  That  office 
stated  that  it  should  not  be  necessary  to 
log  in  and  assign  a  case  number  to  a 
complaint  that  comes  to  HUD  in 
nominally  acceptable  formif  it  is  clear 
that  the  complaint  will  be  closed 
administratively  because  of 
inadequacies  on  its  face.  While  HUD 
will  continue  to  follow  the  current 
practice  of  Screening  out  complaints  - 
which  fail  to  meet  the  standards  of 
S§  105.15  and  105.16,  a  complaint  which 


is  eonsidersd  to  be  filed  nnder 
paragrajpit  (a)  of  ft  105.17.  may  be  closed : 
adminiMntivdy  oaly  as  providad  iv.  .  -^ 
i  l06.5(kAccoidii)^.-oiic»»  complaint 
is  coBsideied  filad,  it  mast  be  ptooBs^ed 
under  this  part  uafil  it  is  dispeoed^  - . 
Othendae.  an^ggrieved  perstHvcoald*  ^ 
havea  filed  cooHilaint  dosed  v    ^ 
admiaistEativeiy  without  tiie  safeguards 
of  notice,  and  OKKXtuiiity  fbr 
reconsiflerstten  ptovidsd  by  para^irfir 
(b)and(c)ofM05.5a 

V\nth  re^jaid  to  paragraph  (c)-of     ' 
§  105.50.  a  localiair  hbusfaiggmttp' 
contended  that  fi««<iiiys Is  Otrteifou^  • 
time  in  wfakfa  to  ask  for  reconsideration: 
This  groiq)  recommended  that  the 
provision  reqobe  notice  by  certified 
mail,  with  today*  in  whidi  to  reiquest 
reconsideration.  HUD  believes  that  Ae 
five-day  time  period  (provided  as  weU 
under  the  current  regulationa)  is 
adequate.  Moreover,  the  adcfition  of 
another  5  days  would  further  delay  a 
process  whidi  is  already  under  critidsm 
for  its  length.  However,  a  requirement 
for  use  of  certified  mail  for  sending  the 
notice  would  be  helpfiil  in  establishing 
the  time  of  its  receipt  which  is 
important  in  light  of  the  short  time 
period  iftvovled.  Accordin^y. 
requirements  for  notice  by  certified  mail 
have  been  inserted  in  paragraph  (b)  of 
§105.50. 

Section  105.55   Determination  to 
resolve  a  complaint 

Several  aunments  concerned 
paragraph  (c)  of  §  105.55.  A  local  fair 
housing  group  recommended  that,  where 
the  Assistant  Secretary,  based  on  an 
investigation,  determines  not  to  proceed 
further  on  a  complaint,  more  than  five 
days  be  provided  for  making  a  request 
for  reconsideration  (see  dftoission  of  a 
similar  comment  by  the  same  group 
under  §  lOSJMHc),  jabove).  The  group 
pointed  out  that  it  takes  longer  than  five 
days  fust  ta  get  the  Final  Investigative 
Repwt,  wfaidi  is  often  needed  in  . 
deciding  whether  to  ask  for 
reconsideration.  As  stated  above,  HUD 
believes  that  the  five-day  time  period  is  . 
adequate,  and  HUD  does  not  want  to 
build  unnecessary  delay  into  the: .- .       ■ 
process.  Moreover,  as  indicateNd  in  tiie 

disoussianofllO&SMi^below,  a 

"suminaiy  of  facts'!  fitora  the  Hnal 
Investigative  Report  will  be  made 
available  without  delay,  if  the  report  has 
been  completed  at  the  time  of  the 
request  for  the  summary,  and  promptly 
upon  campletkm,  if  it  has  not  yet  been 
completed.  A  requirement  for  notice  by 
certified  mail  has  been  inserted,  in 
paragraph  (c)  of  §  105.55  (see  discussion 
concerning  addition  to  similar 
requirements  in  §  10S.S0(b).  above).     ~ 


-A  local  agency  asked  wity  the:  v,-i^'-»'  - 
■regulations  require  newly'^discovered 
evid«ice  for-taeensideratiMi  ander  ■ 
§105.S0(c)  but  not  under  f406;G8(c). 
After  cMsideratioa  of  the  reasons  for 
thediffennoe  in  treatment.  HUD  has'- 
revteed  I^IOSJOft^ao  tint  the 
-requirement  of  additional  allagations 
lMnedoniiewly.diseoveiadavid!0nca     ^^ 
will  ba  imposfed  oidy  If  the 
determination  to  dose  a  Miraplaint 
administratively  is  based  obflia^ 
inadequacy  bfrdie  fadts  as  alleged 
(othttiWisc^  ^  raqiKst  Yw   •      • ;   .  >  .  r. 
reciaiaideratieir  may  be  miaoted  for  goo^ 
cause  shonmV  Since,  in  me  case  of  a  . 
determination  to  dose  a  Ctmiplainl  an  ' 
tiie  basis  of  inada^iacy  6f  fioets  alleged. 
itke  bordeQ  is  already  dh  the  aggrievea 
person  to  aUege  facts  sufficient  to  stale 
a  valid  daim  for  relief  under  the  Fair 
Housing  Act  the  additional  burden  is 
not  unfair.  On  die  other  hand,  a 
detenninadon  to  dose  a  complaint 
administratively  on  die  basis  of  the  facts 
aMeged  as  amplified  by  an  investigation  . 
is  functionally  similar  to  a  determination 
not  to  resolve  a  complaint,  n^idi  is 
based  on  the  facts.as  developed  in  the 
investigation.  Since  thie  condud  of  the 
investigation  is  not  within  the  Control  of 
the  agpieved  person,  HUD  believes  it  to 
be  inappcopriate  to  place  the  burden  of 
disGoverbig  new  evidence  on  the 
aggrieved  person.  A  Sentence  has«lso 
been  added  to  §  10S.S6(c)  to  provide  that 
a  request  for  reconsideration  of  a 
determination  not  to  resolve  a  complaint 
may  be  granted  for  good  cause  shown. 

VI.  Subpart  F— Informal  Endeavors  to 
Eliminate  or  CkHrecf  Discriminatory 
Housing  Practices 

Section  105.61    Access  to  information 
gathered  in  investigations. 

HUD  has  heretofore  taken  die  view 
that  efforts  to  obtain  resolution  of 
complaints4qc  informal  methpds  may  be 
aided  by  the  avoidance  af  controversy 
wer  the  details  of  factual  material 
developed  in  investigations.  Therefore. 
HUD  has  not  in  the  past  made 
invastigaytiv^  records  available  to  pieties 
to  a  complaint  during  the  pendency  of 
the  matter.  Since  the  revisionin. 
proposed  §  1QSj61  represented  a 
substantial  chanta  in  ourrent  iiUP 
procedures,  HUD  specifically  requested 
comments  on  the  impact  of  the.release 
of  investigative  materials  on  informal 
resolution  of  matters,  particulariy  from 
persons  who  have  be«i  parties  or  who 
have  represented  parties  in  oencUiation 
activities...,  .».xv..  .,.,'.;,•..-...    /•«,..•-•;  ..; 

Three  public  txnnmenters  (die  Maine 
Human  Right»Commisston.  a  local  fair 
housing  group  and  N(a)H)  supported  the 
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disdosure  M  iftfotmation  to  parties  as 
provided  kij  4 10&81. 

The  Maine  CommissioB.  whose 
invest^tiUH  Oes  are  by  statute  open  to 
i  the  public  filund  that  release  of 
information  to  the  parties  has  aided  in 
resolution  attempts.  Access  to 
investigativia  information  assists  the 
parties  in  nuking  realistic  decisions 
about  offerilg  terms  of  settlement,  as 
well  as  accepting  or  rejecting  them. 

The  local!  fair  housing  group  stated  its 
belief  that  tUe  risk  of  provoking  further 
dispute,  embarrassment  or  ill  will 
between  th^iparties  is  outweighed  by 
the  benefital  of  disclosing  investigative 
information.  Information  that  clearly 
points  to  ah  illegal  act  would  move 
respondent^  |to  settle  more  quickly.  In 
addition,  better  facts  enaUe  aggrieved 
persons  to  itiake  more  informed 
decisions  about  bringing  suit  in  court. 

NCDH  to^  the  position  that  S  105.61 
is  too  restrirave.  It  opposed  the 
provision  which  limits  disclosure  of 
information  during  an  investigation.only 
to  situation^^where  the  Assistant 
Secretary  deems  such  disclosure 
necessary  fw  securing  appropriate 
relief,  arguiiig  that  nothing  in  the  Fair 
Housing  Act  requires  or  justifies  such  a 
restriction.  Its  experience  indicated  that 
the  free  exchange  of  information 
between  the  toarties  and  HUD  is  more 
likely  to  le^to  an  expeditious 
resolution  oMcoiiiplaints.  HUD  has 
decided  to  mtain  the  requirement  for 
approval  of  idisclosure  of  information  in 
§  105.61(a).  )>at  it  is  contempIat«l  that 
such  approVel  will  ordinarily  be  given 
routinely  by  HUD  regional  offices. 

The  Connecticut  Commission  on 
Human  Rim^  and  Opportunities  also 
supported  dpMosure,  but  to  a  limited 
extent.  It  recommended  that  either  (1) 
the  disdosUrb  provision  of  S  105.61(a)  be 
limited  to  inVestigative  materials 
gathered  by  HUD  (i.e..  that  it  not  be 
applicable  tp  files  of  substantially 
equivalent  agencies)  or  (2)  disclosure  be 
restricted  tq  sharing  general  summaries 
of  investigate  materials  (in  accordance 
with  its  own  idisclosure  policy). 

A  city  agency,  however,  opposed 
disclosure,  toj  the  parties  of  investigative 
information!  during  the  course  of 
investigation  On  the  basis  of  its 
experience,  the  agency  took  the.  position 
that  conciliation  is  aided  by  avoidance 
of  controversy  over  the  details  of  factual 
material  deytioped  during  investigation. 
The  agency  lalso  believes  that  disclosure 
might  result  in  problems  with  non-party 
witnesses,  Y^o  could  be  subject  to 
intimidatioi^In  response,  HUD  has 
revised  t  ld461(a)  to  permit  such 
disclosure  o  i^y  after  completion  of  the 
conciliation  process.        . 


-    4t  is  HDD's  intention  diat  disclosure  of 
infonaation  to  parties  and  witnesses 
will  bfrlimited  to  infonnation  and 
reports  devefoped  through  HUD's 
investigative  efforts.  In  addition,  HUD 
wiU  take  appropriate  care,  in  connection 
with  reactivated  complaints  that  had 
been  referred  to  a  substantially 
equivalent  agency,  to  avoid  any 
disclosure  of  information  developed  by 
that  agency  which  would  result  in  a 
violation  of  restrictions  imposed  by 
State  law.  This  can  be  hapdled  by 
revisions  to  the  Memoranda  of 
Understanding  between  HUD  and 
affected  substantially  equivalent 
agencies.  Of  course,  the  disclosure.  ■ 
provisions  of  §  105.61  do  not  apply  to 
the  release  by  a  State  or  local  agency, 
pursuant  to  its  law,  of  information 
developed  in  the  course  of  an 
investigation  by  that  agency  and 
contained  in  files  whidh  are  in  the 
possession  of  that  agency.  Accordingly, 
no  change  in  the  regulation  is  required 
in  that  regard. 

However,  HUD  has  decided  that  it 
would  not  be  appropriate  for  S  105.61(c) 
to  authorize  the  release  of  the  complete 
Final  Investigative  Report  {FIR]  during 
the  pendency  of  proceedings  on  a 
complaint  as  proposed.  Instead, 
paragraph  (c)  has  been  revised  to 
require  the  inclusion  of  a  self-contained 
"summary  of  facts"  section  in  the  FIR. 
setting  forth  a  summaiy  of  facts 
constituting  the  basis  for  the  Assistant 
Secretary's  detennination  either  to 
resolve  or  not  to  resolve  the  complaint. 
This  "summary  of  facts"  is  the  material 
that  HUD  will  release  to  the  parties  to 
the  complaint  or  their  representatives. 

With  regard  to  specific  issues  raised 
by  the  language  of  §  105.61.  a  local  fair 
housing  group  inquired  whether 
paragraph  (a)  can  be  interpreted  lo 
permit  fair  housing  centers,  as    . 
representatives  of  aggrieved  persons,  to 
have  access  to  investigative 
infonnation.  HUD  agrees  that  is  the 
appropriate  interpretation.  On  a  similar 
point.  NCDH  suggested  adding  a  specific 
reference  to  attorneys  in  paragraph  (a). 
HUD  faiterprets  the  word 
"representatives"  as  induding 
"attorneys";  but  does  not  believe  that 
any  clarification  of  paragraph  (a)  is 
necessary  on  that  point. 

The  same  local  fait  housing  group 
suggested  that  paragraph  (a)  of  1 105.61 
should  provide  some  guidance  as  to  how 
information  may  be  requested,  more 
specific  criteria  as  to  when  data  may  be 
released,  and  an  administrative  appeal 
mechanism  to  handle  denials.  It  also 
made  similar  suggestions  concerning 
paragraph  (c)  of  that  section.  HUD 
believes  that  these  matters  can  be  dealt 
with  more  appropriately  in  a  HUD  .        > 


handbook  rather  ihan  in  the  regulation    . 
itself. 

Tliis  foir  boosing  group  also 
questioned  the  need  to  make  disdosure 
of  the  Final  Investigative  Report  (HR) 
under  paragraph  (c)  more  restrictive 
than  infonnation  disclosure  under 
paragraph  (a),  since  it  does  not  allow 
direct  access  to  the  FIR  by 
representatives  of  the  parties.  It 
suggested  that  paragraph  (c)  be  revised 
to  allow  representatives  of  the  parties  to 
obtain  copies  of  the  FIR  and  other 
documents  to  which  the  itarties 
themselves  have  access.  A  similar 
recommendation  was  made  by  NCDH. 
HUD  has  induded  in  }  10S.61(c)  a 
provision  making  the  "suaunary  of 
facts"  section  of  the  FIR  available  to  the 
aggrieved  person,  the  respondent  or  any 
of  the  representatives  of  either  party. 

The  same  local  fair  housing  group  was 
OMiceraed  that  paragraph  (c)  place  the 
burden  of  requesting  the  FIR  on  the 
parties,  stating  that  this  may  become  an 
obstacle  to  exercise  of  rights  by 
aggrieved  persons,  given  the  short 
limitation  period  under  Title  VIII.  HUD 
believes  this  concern  to  be  without 
substance. 

Another  local  fair  housing  group 
suggested  that  paragraph  (c)  impose  a 
time  constraint  on  HUD  for  providing 
the  FIR,  such  as  five  days  after  receipt 
of  a  request  Although  HUD  does  not 
agree  that  such  a  time  limit  would  be 
appropriate,  a  provision  has  been 
inserted  in  paragraph  (c)  requiring  HUD 
to  make  the  summary  of  facts  section  of 
die  FIR  available  promptly  upon  written 
request  if  it  has  been  completed  at  the 
time  of  the  request  or  promptly  upon 
completion  of  the  report,  if  it  has  not  yet 
been  completed. 

Sections  105.67  and  105.70 

Section  105.67  (types  of  relief  for 
aggrieved  persons)  describes  the  types 
of  remedies  that  may  be  sought  as 
appropriate  for  aggrieved  persons, 
including  monetary  relief,  other  make- 
whole  relief  and  injunctive  relief  to 
eliminate  discriminatory  polides  or 
practices.  Section  105.70  (types  of 
provisions  in  the  public  interest) 
indicates  the  types  of  remedies  to  be 
sought  as  appropriate,  for  the  public 
interest.  Such  types  of  relief  are 
elimination  of  discriminatory  housing 
practices,  prevention  of  future 
discriminatory  housing  practices, 
affirmative  activities,  reporting  and 
monitoring. 

With  regard  to  9  105.67,  two  local  fair 
housing  groups  and  NCDH  urged  HUD 
to  include  "punitive  damages"  in 
paragraph  (a)  as  a  type  of  monetary 
relief  which  may  be  sought  in 
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conciliation,  for  an  aggrieved  person,  in 
appropriate  circumstances.  They  argued 
that,  since  punitive  damages  can  be 
awarded  in  civil  actions  brought  under 
Title  Vin,  and  since  respondents  will  be 
seeking  a  full  release  of  all  claims  as 
part  of  the  settlement,  the  regulation 
should  provide  for  punitive  damages  as 
an  element  of  the  settlement.  Although 
monetary  damages  other  than  actual 
damages  are  usually  not  provided  for  in 
conciliation  agreements,  it  is  HUD's 
intent  that  the  rule  not  preclude  the 
possibility  of  seeking  punitive  or 
exemplary  damages  for  an  aggrieved 
person  in  an  appropriate  situation. 
Accordingly,  paragraph  (a)(1)  has  been 
revised  to  provide  for  "damages",  rather 
than  "actual  damages". 

NCDH  and  a  local  fair  housing  group 
questioned  the  distinction  between 
"relief  in  { 105.67  and  "provisions"  in 
9  105.70.  NCDH  suggested  that  the  term 
"relier'  be  used  in  §  105.70  in  place  of 
"provisions",  for  consistency.  The  fair 
housing  group  suggested  merging 
S  105.70  with  §  105.67.  since  the  two 
sections  complement  and  serve  each 
other.  It  further  argued  that  the 
separation  of  the  two  sections  is 
inconsistent  with  the  desire  of  victims  of 
housing  discrimination  to  obtain  relief, 
beyond  the  housing  unit  and  damages, 
which  will  benefit  others  who  may 
follow  them.  HUD  does  not  believe  that 
the  proposed  language  is  either 
misleading  or  inconsistent  with  the 
attainment  of  complete  relief  in  the 
conciliation  process,  and  the  suggested 
changes  have  not  been  made. 

Section  105.74    Notification  where 
voluntary  compliance  is  not  obtained. 

A  local  fair  housing  group 
recommended  that  { 105.74  be  revised  to 
require  that  HUD  notify  the  aggrieved 
person,  prior  to  expiration  of  the  180-day 
limit  of  section  812  of  the  Fair  Housing 
Act,  of  the  deadline  date  and  the  need  to 
take  legal  action  before  that  date.  The 
aggrieved  person  is  notiBed  several 
times  of  his  or  her  right  to  commence  a 
civil  action  under  section  812  "within 
180  days  of  the  last  occurrence  of  a 
discriminatory  housing  practice"  (see 
S  105.45).  At  the  time  that  a  failure  to 
obtain  voluntary  compliance  has  been 
determined,  the  180-day  deadline  will 
have  passed  in  many  cases,  especially 
where  the  complaint  was  filed  with 
HUD  late  in  the  180-day  period.         | 
Moreover,  HUD  considers  it  ' 

administratively  impracticable  to 
compute  the  section  812  deadline  date 
for  each  complaint  and  to  provide  that 
information  in  a  notice  to  die  aggrieved 
person.  Accordingly,  HUD  has  made  no 
change  in  the  language  of  S  105.74. 


Section  105.75   Confidentiality  of 
conciliation  conferences. 

Paragr^h  (c)  of  1 105.75  states  that 
nothing  in  the  confidentiality  provisions 
of  the  section  shall  be  construed  to  . 
prevent  the  Assistant  Secretary  from 
disclosing  die  results  of  his  or  her 
informal  endeavors,  including  publishing 
any  conciliation  agreement.  'Hiis  is  a 
change  in  policy  on  which  HUD 
specifically  solicited  comments. 

Seven  public  commenters  (three  local 
fair  houslng/dvil  rights  groups,  two 
State  agendes.  one  dty  agency  and 
NCDH)  indicated  support  for  the 
proposed  policy  change  enundated  in 
S  10S.75{c].  Three  commenters  (the 
Connecticut  Coqmiission.  a  city  agency 
and  a  local  civil  rights  group)  explicitly 
agreed  with  HUD's  belief  that  the 
beneficial  effects  of  publishing 
conciliation  agreements  outweigh  the 
concern  that  potential  disdosure  may 
deter  some  respondents  fivm  entering 
into  such  agreements.  Two  commenters, 
the  Pennsylvania  and  Connecticut 
Commission,  had  concerns  about  the 
provisions  based  on  a  possible  conflict 
between  the  proposed  provision  and 
State  law.  The  NAR  affiliate  opposed 
the  provision,  contending  that  it  will 
discourage  the  settlement  of  complaints. 

Hie  Pennsylvania  Commission 
pointed  out  diat  section  0(c)  of  the 
Pennsylvania  Human  Relations  Act 
permits  the  Commission  to  publish  the 
terms  of  any  condliation,  but  prohibits 
disclosure  of  the  identity  of  the  parties 
involved.  The  Commission  was 
concerned  about  the  interpretation  of 
"the  results  of  his  or  her  informal 
endeavors"  and  whether  the  phrase  is 
intended  to  indude  the  woiii  products  of 
substantially  equivalent  agencies  or 
joint  condliation  documents.  If  so,  it 
objected  to  any  interpretation  which 
would  conflict  with  the  Pennsylvania 
statute. 

The  Connecticut  Commission  stated 
that  section  46a-84(b]  of  the  Connecticut 
General  Statutes  prohibits  it  from 
disdosing  what  has  occurred  during  its 
conciliation  endeavors,  provided  that  it 
may  disclose  the  terms  of  conciliation 
after  a  complaint  has  been  adjusted.  It 
noted  that  the  Memorandum  of 
Understanding  between  it  and  HUD 
prohibits  the  disdosure  of  any 
information  given  to  HUD  by  it  relating  ■ 
to  its  condliation  efforts.  The 
Commission  recommended  that  {  105.75 
be  revised  to  make  dear  that  its 
disclosure  provision  is  restricted  to 
HUD-conducted  conciliation  efforts.  In 
the  case  of  conciliation  efforts 
conducted  jointly  with  substantially 
equivaltot  agencies,  the  section  should 
provide  that  no  disdosure  m^  be  made 


until  after  the  matter  is  resolved  and 
that  it  be  restricted  to  the  terms  of  the 
cpnciliatioa  agreement. 

In  response  to  these  concerns,  HUD 
has  added  a  sentence  to  f  105.75(c) 
limiting  the  permissible  disclosure  by 
the  Assistant  Secretary  to  (1)  a  summary 
description  of  the  results  obtained 
throuf^  his  or  hercondliation  efforts  or 
(2)  any  conciliation  agreement  entered 
into  as  a  result  of  such  efforts.  II  i»  not 
intended  that  the  disdosure  indude  any 
work  product  developed  solely  by  a 
substantially  equivalent  agency  or  any 
information  in  a  joint  conciliation 
document  that  would  result  in  violation 
of  a  requirement  (or  prohibition) 
impos«l  by  State  law.  It  is  contemplated 
that  Memoranda  of  Understanding  with 
substantially  equivalent  agendes  will  be 
revised  to  accommodate  particular  State 
law  problems  concerning  disdosure  of 
information  under  both  S  105.61  and 
S  105.75. 

NCDH  stated  its  belief  that  the 
current  high  inddence  of  housing  , 
discrimination,  espedally  in  geographic 
areas  where  there  are  few  fair  housing 
complaints  filed,  is  largely  attributable 
to  a  lack  of  awareness  among  minority 
homeseekers  of  their  right  to  fair 
housing.  In  its  view,  the  publication  of 
conciliation  agreements  will  serve  to 
enhance  that  awareness  and  will  also 
stand  as  a  disincentive  against 
discrimination  by  firms  that  wish  to 
avoid  adverse  publidty. 

The  Maine  Commission  noted  diat, 
under  its  policy,  conciliation  agreements 
are  treated  as  public  information,  and 
that  there  have  beeafew  demands  by 
respondents  for  confidentiality. 

One  local  fair  housing  group 
suggested  that  HUD  issue  routine  press 
releases  on  each  signed  condliation 
agreement.  Rather  than  bind  itself  to 
issuance  of  press  releases  in  every  case. 
HUD  intends  to  limit  its  press  releases 
to  cases  of  precedential  importance  or 
involving  matters  of  particular  interest 
to  the  public. 

Another  local  fair  housing  group  urged 
that  the  aggrieved  person,  as  well  as  the 
Assistant  Secretary,  should  have  the 
right  of  disdosure.  HUD  points  out  that 
the  parties  to  a  condliation  agreement 
are  not  restrained  by  HUD  from 
disdosure  df  its  provisions.  However, 
restraints  on  disclosure  by  parties  may 
be  included  in  the  agreement  itself,  by 
agreement  of  the  parties. 

Section  105.76  Resolution  of  complaints. 

The  Connecticut  Commission  opposes 
the  bifurcated  condUation  process  set 
forth  in  S  105.76.  This  commenter  argued 
that,  if  a  respondent  is  fi«e  to  negotiate 
a  separate  agreement  which  addresses 


concerns  dl  only  the  aggrieved  person, 
there  is  Bt^e  incentive  to  agree  to 
general  |»>|)|nsions.  sudi  as  tecmd 
keeping,  retorting  and  other  affirmative 
requiremms,  in  Uie  conciliation 
agreemenipThe  Commission  suggested 
that  if  HUp)  retains  the  proposed 
approach,  jit  include  a  provision  to  the 
effect  that! private  agreements  between 
aggrieved  persons  and  respondents  will 
not  precludie  HUD  from  taking  further 
appropriate  action  to  address  matters 
raised  in  the  original  complaints.  It  is 
HUD's  position  that,  under  the  language 
of  f  105.761  as  proposed,  the  failure  of 
HUD  and  ^Irespondent  to  agree  on  the 
public  intelftest  provisions  of  a 
condliatiaM  agreement  wiU  not  bar  the 
Assistant  &aetary  from  taking  further 
appnqtrialH  action  under  i  105  JO.  even 
if  the  aggrteved  person  and  the 
respondent  )readi  a  separate  agreement. 
While  HUO  does  not  believe  that  this 
commenter%  suggested  change  is 
necessary.  HUD  has  removed  the  final 
sentence  of  paragraph  (b)(2)  so  as  not  to 
encoiiragej^ettlements  outside  of  the 
procedural  framework  of  Part  105.  Of 
course,  thd  aggrieved  person  and  the 
respondent  can  always  enter  into  an 
agreement  between  themselves  outside 
of  the  conciliation  process,  even  in  the 
absence  of  the  referenced  sentence. 

A  local  dvil  rights  group  suggested 
that  S 105.^  be  revised  to  provide 
aggrieved  persons  a  role  in  determining 
what  relief  if  necessary  to  vindicate  the 
public  inteftst  lliis  is  particularly 
appropriate  when  one  of  the  aggrieved 
persons  is  |an  oignization  which  has 
filed  a  conj^laint  on  behalf  of  its 
members  smd  which  has  experience  in 
identifying  those  issues  which  are 
important  to  the  community.  This  group 
suggested  tie  following  specific 
revisions  tot  i  105.76:  (1)  Require 
agreement; of  the  aggrieved  person  in 
paragraph  (6)(2],  in  addition  to  the 
Department  and  the  respondent;  (2) 
insert  "the  aggrieved  person"  after  "The 
Department  in  paragraph  (b)(2];  and  (3) 
revise  the  p^i  clause  of  the 
undesignated  final  sentence  to  read:  "If 
the  Department  and  the  respondent  do 
not  agree  oi|  provisions  vindicating  the 
public  inte^st,  *  *  *.  HUD  does  not 
agree  that  t^ie  aggrieved  person  should 
have  a  veto[power  with  respect  to  the 
public  interest  provisions  of  a 
conciliation  agreement.  While  HUD 
welcomes  ue  comments  and 
suggestionyjof  aggrieved  persons  on 
these  matters,  particulariy  when  they 
are  fqir  hoii^ing  organizations,  HUD 
wishes  to  i^tain  control  in  this  area,  in 
the  interest  of  consistency  in  overall 
poUcy.  Of  course,  an  aggrieved  person 


retains  the  ultimate  right  to  refuse  to 
sign  a  proposed  conciliation  agreement 

Section  105.77  Review  of  compliance. 

A  local  fair  housing  group  suggested 
changing  "may"  to  "must"  in  the  first 
sentence  of  S  105.77.  Requiring  HUD 
staff  to  monitor  every  conciliation 
agreement  is  not  the  most  effective  use 
of  HUD's  limited  resources.  Compliance 
reviews  will  be  done  either  on  a 
sampling  basis  or  if  HUD  has  reason  to 
believe  that  a  particular  agreement  is 
not  being  complied  with.  Accordingly, 
HUD  has  not  made  the  suggested  change 
in  §  105.77. 

Section  105.80    Other  action  by  the 
Assistant  Secretary. 

Section  105  JO  describes  other  actions 
which  can  be  taken  by  the  Assistant 
Secretary  to  enforce  HUD  dvil  rights 
responsibilities  with  respect  to  fair 
housing,  where  voluntary  compliance 
has  not  been  obtained  and  an 
evaluation  of  the  evidence  indicates  on 
balance  that  there  has  been  a 
discriminatory  housing  practice.  The 
Connecticut  Commission  supported  this 
listing  of  other  actions,  but  suggested 
inclusion  in  { 105  JO  of  some  standards 
or  criteria  for  decisions  as  to  what 
action  to  take,  particularly  for  referral  of 
cases  to  the  Department  of  Justice  for 
further  action.  HUD  needs  to  retain  the 
discretion  to  take  whatever  action,  or 
combination  of  actions,  may  be 
appropriate  under  the  dvil  rights 
authorities  listed  in  1 105  JO.  Since  the 
circumstances  of  each  individual  case 
will  dictate  what  action  is  appropriate, 
it  is  not  practicable  to  provide  Uie 
suggested  standards  or  criteria  in  the 
regulations. 

HUD  haa  revised  paragraph  (a)(4)  of 
S 105  JO  to  add  a  reference  to 
proceedings  under  section  109  of  the 
Housing  and  Community  Development 
Act  of  1974  and  its  related  regulation. 

vn.  Part  lis— Recognition  of 
Jurisdiction  with  Substantially 
Equivalent  Laws 

NCDH  was  concerned  that  the 
proposed  rule  did  not  address  the 
proviso  in  section  810(d)  of  the  Act 
which  bars  dvil  actions  in  Federal  court 
where  the  aggrieved  person  has  a 
judidal  remedy  under  a  State  or  local 
fair  housing  law.  NCDH  suggested  that 
HUD  clarify  that  a  determination  of 
"substantial  equivalence"  under  24  CFR 
Part  116  does  not  necessarily  establish 
that  a  State  or  local  law  provides  for 
judidal  remedies  suffident  to  l>ar 
Federal  court  Jurisdiction  of  an  action 
under  section  610(d).  The  revision  to 
Part  115  published  by  HUD  on  August  9, 
1964  (49  FR  32046)  takes  care  of  this 


problem.  Revised  { 115.3(b)  provides 
that  a  State  or  local  fair  housing  law 
may  l>e  determined  to  t>e  substantially 
equivalent  to  the  Fair  Housing  Act 
"even  though  it  either  does  not  contain 
an  exiness  provision  for  access  to  State 
or  local  courts,  or  does  allow  access  to 
State  or  local  courts  but  does  not 
provide  the  full  panoply  of  judicial 
remedies  provided  under  the  Act"  It 
further  provides  that  a  grant  of 
recognition  of  substantial  equivalency 
under  Part  115  "is  not  a  determination 
that  the  judicial  protection  and 
enforcement  of  the  rights  embodied  in  a 
State  or  local  fair  housing  act  are 
substantially  equivalent  to  those  fotmd 
in  the  Act" 

Conforming  Amendment  to  24  CFR 
llS.10(a) 

Paragraph  (a)  of  8 115.10  contains  a 
reference  to  S9  105.18-105.20  of  the 
current  regulations.  Because  of  the 
revision  of  Part  105.  it  is  necessary  to 
amend  { 115.10(a)  to  conform  the 
reference  to  the  new  sections  of  Part  105 
as  adopted  by  this  final  rule. 
Accordingly,  the  reference  has  been 
changed  to  read  "§§  105.20-105.22  of 
this  chapter." 

VUI.  Findings  and  Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1960. 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  Rules  Docket  Cleric 
Room  10276,  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
SW..  Washington.  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  issued  by 
the  President  on  February  17. 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more:  (2) 
cause  a  major  increase  in  costs  or  prices 
fqr  consumers,  individual  industries. 
Federal.  State  or  local  government 
agendes.  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment 
productivify,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maricets.  #. 

The  rule  was  listed  under  Sequence 
Number  1010  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  25. 1988^53  FR  13854 
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at  13887)  pursuant  to  Executive  Order 
12291  and  the  Regulatoiy  FlradbiHty  Act 

Under  the  Regudatory  Flexibility  Act 
(5  U.S.C.  601).  the  imdenigned  hereby 
certifies  that  this  rule  would  not  have  a 
significant  eciMHHnic  impact  on  a 
substantial  number  of  small  entities.  It 
would  serve  to  relieve  part  of  the 
regulatory  burden  on  real  estate 
developers,  some  of  whom  constitute 
small  entities,  but  its  effect  is  not 
expected  to  exceed  the  threshold  set 
forth  in  the  Act 

The  information  collection 
requirement  contained  in  this  rule  has 
been  approved  by  the  CMfice  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  The 
OMB  Control  Number  is  2529-0011. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.400. 

List  of  Subjects 

24  CFR  Part  105 

Fair  housing. 

24  CFR  Part  115 

Fair  housing.  Intergovernmental 
relations. 

Accordingly,  Subchapter  A  of  Chapter 
1  of  Subtitle  B  of  Title  24  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  105— FAN)  HOUSINQ 

1.  Part  105  is  revised  to  read  as 
follows: 

Subpart  A-Purpeee  and  OelMbons 

aCC> 

105.1  Puipose. 

105.2  Definitions. 

Sultpart  B— Complaints 

105.11  Submission  of  information. 

105.12  Complaints  to  be  filed  by  an 
aggrieved  person. 

105.13  Persons  against  whom  complaints 
may  be  filed. 

105.14  Where  to  file  complaints. 

105.15  Contents  of  complaints. 

105.16  Fonn  of  complaints;  amendments. 

105.17  Filing  of  complaints. 

106.18  Service  of  complaints;  filing  of 
answers. 

SultpartC    netetralofComplalnUto8tate 


105.20  Notification  and  referral  to 
substantially  equivalent  State  or  local 
agencies. 

105.21  Cessation  of  action  on  referred 
complaints. 

105.22  Reactivation  of  referred  complaints. 

Subpart  D    Procedures  for  Enforcement  of 


105.31  Investigations. 

105.32  Systemic  processing. 

105.33  Accelerated  processing. 


105.34    RaiMd  response  processing. 
105J5    Access  to  infonnstiaa 

105.36  Cooperation  %vith  Federal.  State  and 
local  agencies. 

105.37  Sulqioenas.  interrogatories  and 
investigative  powers. 

105  J9   Petition  to  invoke  or  modify 

subpoena. 
105.45    Notiiicatioo  of  right  to  file  civil 

action. 

Subpart  E—Determlnatlona 

105.50    Deteimination  to  dose  a  complaint 

administratively. 
105.55    Determination  to  resolve  a  complaint 


swDparv  v"*^nvosiiHi  Enoeevo^s  so 
ENminate  or  Correct  Discrhninatory 
I  lousing  Piacllcee 

105.60  GeneraL 

105.61  Access  to  information  gathered  In 
investigations. 

105.65    Objectives  of  conciliation. 
105.67    Types  of  relief  for  ag^eved  persons. 
105.70    iSpes  of  provisions  for  the  public 
interest 

105.73  Inability  to  obtain  voluntary 
compliance. 

105.74  NolifiGation  where  voluntary 
compUance  is  not  obtained. 

105.75  Confidentiality  of  ooocilatioa 
conferences. 

105.76  Resolution  of  complaints. 

105.77  Review  of  compliance. 
105.80    Other  action  by  the  Assistant 

Secretary. 

Appendix — List  of  Department  of  Housing 
and  IJrban  Development  Regional  Offices 
and  lurisdictional  Areas  and  Field  Offices. 

Authority:  Title  VID,  Civil  RighU  Act  of 
1968. 42  U.S.C.  3601-^819;  section  7(d). 
Department  «f  HUD  Act,  42  U.S.C.  3535(d). 

Subpart  A— PurpoM  and  OofMHofW 

§105.1    Putpoae. 

(a)  The  regulati<HU  set  forth  in  this 
part  contain  the  procedures  established 
by  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opp(Hlunity  in  the 
Department  of  Housing  and  Urban 
DeveloiHnent  for  carrying  out  his  or  her 
responsibility  with  respect  to  any 
complaint  filed  with  the  Department 
under  section  810  of  the  Fair  Housing 
Act,  42  U.S.C  3610. 

(b)  Although  these  regulations  govern 
the  processing  of  Fair  Housing  Act 
complaints  only,  there  are  ottor  dvil 
rights  authorities  which  may  also  be 
applicable  in  a  particular  case.  Thus, 
where  a  person  charged  with  a 
discriminatory  housing  practice  in  a 
complaint  filed  under  section  810  of  the 
Fair  Hotiaing  Act  is  also  prohibited  &t)m 
engaging  in  similar  practices  under  Title 
VI  of  theCivU  Rights  Act  of  1964  (42 
U.S.C.  2000d-2aoOd-5),  section  100  of  the 
Housing  and  Community  Development 
Act  of  1974  (42  U.S.a  5309).  Executive 
Order  11063  of  November  2a  1962.  on 
Equal  Opportunity  in  Housing  (27  FR 
11527-30,  November  24. 1962).  or  other 


applicable  law,  socb  person  may  also  be 
subject  to  actioB  by  the  Department  of 
Housing  and  Urban  Devrio|mient  or 
other  Fedaral  agency  under  the  rales, 
regulationa.  and  procediiree  prescribed 
from  time  to  tine  paranant  to  Title  VI 
(24  CFR  Parts  1  and  2),  section  100  (24 
CFR  »aa02)).  Executive  Order  11063  (24 
CFR  Part  107).  or  other  applicable  law.     i 


SIOU 
As  used  in  this  part, 

(a)  "Assistant  Secretary"  means  the 
Assistant  Secretary  for  Fair  Housing 
aiid  Equal  Opportunity  in  the 
Departaient  of  Housing  and  Urban 
Development 

(b)  "Department"  means  Department 
of  Housing  and  Urban  Development 

(c)  "Discriminatory  housing  practice" 
means  an  act  that  is  unlawful  under 
section  804, 805,  (»  806  of  the  Fair 
Housing  Act 

(d)  "Dwelling"  means  any  building, 
structure,  or  portion  thereof  which  is 
occupied  as,  or  designed  or  intended  for 
occupancy  as,  a  residence  by  one  or 
more  famiUes,  or  any  vacant  land  which 
is  offered  for  sale  or  lease  for  the 
construction  or  location  thereon  of  any 
such  building,  structure,  or  portion 
thereof. 

(e)  "Family"  includes  a  single 
individual. 

(f)  'Tair  Housing  Act"  means  Title 
VIII  of  the  Civil  R^ts  Act  of  1968,  as 
amended.  Pub.  L  90-284, 42  U.S-C  3601- 
3619. 

(g)  "Person"  includes  one  or  more 
individuals,  corporations,  partnerships, 
associations,  labor  organizations,  legal 
representatives,  mutual  companies, 
joint-stock  companies,  trusts, 
unincorporated  organizations,  trustees, 
trustees  in  bankruptcy,  receivers,  and 
fiduciaries. 

(h)  "State"  means  any  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or  any  of 
the  territories  and  possessions  of  the 
United  States. 

(i)  To  rent"  includes  to  lease,  to 
sublease,  to  let  and  otherwise  to  grant 
for  consideration  the  right  to  occupy 
premises  not  owned  by  the  occupant 

Subpart  B—CompWnta 

9 105.11    Subnaeelon  of  ififonnatioiL 

(a)  The  Assistant  Secretary  shall 
receive  information  concerning  alleged 
discriminatory  bousing  practices  under 
the  Fair  Housing  Act  from  any  person. 
Where  the  information  constitutes  a 
complaint  within  the  meaning  of  the  Fair 
Housing  Act  and  this  part  and  is 
furnished  by  an  aggrieved  person  (as 
defined  in  { 1(K.12),  it  shall  be  deemed 


filed  under  110647.  Where  additiooal 
information  Is  required  lor  purpoaeajof 
perfecting  4  complaint  under  the  Fair 
Housing  Adti  the  DepartBcnt  shall 
advise  wfaa  I  [additional  iDfomaitioo  is 
needed  and  ^ball  provide  appropriate 
assistance  in  the  Hling  of  sudt 
complaint  [  - 

(b)  If  the  tiformatkm  disclosed  so 
warrants.  f|^  Department  may  also 
concurrenttiil  invoke  its  authority  to 


initiate 
appropria 
as  E.O.  111 
Housing,  Til 
of  1964,  w 
and  Comm 
1974,  and 


iliance  reviews  under  other 
ivil  rights  authorities,  such 
on  Equal  C^portunity  in 
i  VI  of  the  Qvfl  Rights  Act 
iction  109  of  the  Housing 
ity  Development  Act  of 
infbimati<ni  may  also  be 
made  available  to  any  otliCT  Federal, 
State  or  locjil  agency  having  an  interest 
ill  tl)e  mattf  n. 

§105.12   CciMBMslelwflltedliyan 
aggrtevadp^fMN. 

who  claims  to  have  been 
iloryhoasing 
believes  that  he  or  she 
ib|y  ii^ared  by  a 
iKMsiQg  practice  tfiaf  is 
within  the  awaiiing  of 
the  Fair  Housmg  Act 
a  "aggrieved  person"), 
may  flle  a  coiniriaini  no  later  than  180 
days  after  t|i|e  alleged  discrininatory 
ice  oocurred.  Sodi 
ly  be  filed  with  the 
an  aothoriied 
fe  of  the  aggrieved  perscm, 
organisation  acting  on 


.Any 
injured  by 
practice  or 
wUIbe 
discrianoa 
about  to 
section  810 
(hereinafter 


housing, 
complaint 
assistance 
representa! 
including  a4 


behalf  irf  th«  aggrieved  person. 


S10S.13 


(a)  A  conjiUaint  may  be  filed  against 
any  person  alleged  to  be  or  have  been 
engaged,  or Itb  be  about  to  engage,  ki  a 
discriminatory  housing  practice. 

(b)  A  comi^aint  may  also  be  filed 
against  anyUersen  who  directs  or 
cfMitrols,  or  Ihas  ttie  ri^t  to  direct  or 
control  the  joonduct  of  another  person 
with  reelect  to  any  aspect  of  the  sale, 
rental,  advsatising  or  financing  of 
dwellings  oi  the  provision  ot  brokerage 
services  relating  to  the  sale  of  rental  of 
dwellings  ift^odi  other  person,  acting 
within  the  scope  of  his  or  Imv  authority 
as  employe^  |or  agent  of  the  directing  or 
cootrdling  pfasoD.  is  or  has  been 
engaged,  orli^  about  to  engage,  in  a 
discriminatily  boosing  practice. 

S  105.14 

(a)  CompI 
or  by  mail 
Department 
Deveiopmi 
any 
Departmem 


lefla( 

>ts  may  be  filed  in  person 
ith  Fair  Housing. 
'  Housing  uid  Urban 

Washington  DC  204ia  or 
or  Field  Office  of  the 
A  list  of  Regt(mal  Offices 


(with  their  addresses  and  areas  of 
jurisdiction)  and  Held  Offices  (with 
their  addresses)  is  contained  in  an 
appendix  to  these  regulations. 

(b)  In  addition,  information  to  be 
contained  in  a  coiiq)laint  may  be 
provided  by  telephone  to  any  such  ofBce 
of  tfie  Department  Information  provided 
by  tel^hone  shall  be  reduced  to  writing 
on  the  presoibed  ocmiplaint  form  by  an 
employee  of  the  Department  and  sent  to 
the  aggrieved  person  to  be  signed  and 
attested  to  as  provided  in  { lOS.ie(a). 

(c)  Complaints  may  alao  be  filed  in 
person  or  t^  mail  with  ai^  substantially 
equivalmt  State  or  local  agency.  As 
used  in  this  part,  the  term  "substantially 
equivalent  State  or  local  agency"  shall 
include  not  only  a  State  or  local  agency 
which  administers  a  fair  housing  law 
found  by  the  Department  under  24  CFR 
Part  115^  to  provide  ri^its  and  remedies 
which  are  substantially  equivalent  to 
the  rights  and  remedies  provided  in  the 
Fair  Housing  Act  but  also  a  State  or 
local  fair  housing  agency  with  which  the 
Department  hat  entered  into  a  written 
agreement  under  8 115.11  of  this  chapter 
providing  for  tfie  referral  of  complaints 
to  the  agency.  Complaints  filed  with  a 
substantially  equivalent  State  or  local 
agency  shall  be  considered  to  be  dual 
filed  with  both  the  agency,  under  its 
own  law.  and  the  Department  under  the 
Fair  Housing  Act 

(d)  Generally,  complaints  wiO  be 
processed  throi^  the  Department's 
Regional  Administrate  having 
jurisdiction  in  the  State  in  which  the 
alleged  discriminatory  bousing  fn^ctice 
occurred.  However,  where  a  complaint 
has  been  identified  for  systemic 
processing  pursuant  to  i  106^32,  that 
conqilaint  may  be  processed  in  the 
Office  of  the  Assistant  Secretary  in 
Washington.  DC 

§  105.15   Contents  of  oompiaintiL 

Each  complaint  must  contain 
substantially  the  f<rfk>wing  information: 

(a)  The  name  and  address  <rf  dte 
agpieved  person. 

(b)  The  name  and  address  of  the 
person  against  whom  the  comi^int  is 
filed  CYespondent"). 

(c)  A  description  and  die  address  of 
the  dwriling  wfaicb  is  involved,  if 
appropriate. 

(d)  A  concise  statement  of  the  facts, 
including  pertinent  dates,  constituting 
the  alleged  discriminatory  bousing 
practice. 

(The  infonutlfla  oAectiaB  reqnlreBenti 
contained  in  this  aeclioa  were  approved  by 
the  Ofiice  irfManageacat  and  Bvdgel  ander 
control  number  2528-OOllJ 


{105.18   Fofmef 

(a)  Eadi  contirfaint  shall  be  in  writing 
and  signed  by  the  aggrieved  person  and 
shall  be  attested  to  before  a  notary 
public  or  a  duly  audiorized 
representative  of  the  Assistant 
Secretary.  Such  signing  and  attestation 
may  be  made  at  die  time  of  the 
investigation. 

(b)  The  Assistant  Secretary  may  also 
require  complaints  to  be  made  on 
prescribed  forms.  Complaint  forms  shall 
be  available  to  all  persons  in  any 
Regional  or  Fiekl  Office  of  the 
Department  or  in  any  substantially, 
equivalent  State  or  local  agency. 
Notwithstanding  the  requirement  for  use 
of  the  prescribed  fcwm,  any  written 
statraient  which  substantially  sets  forth 
the  allegations  of  a  discriminatory 
housing  practice  under  the  Fair  Housing 
Act  (inchiding  any  sui^  statement  filed 
with  a  substantially  equivalent  State  or 
local  agoacy)  shall  be  accepted  as  a  Fair 
Housing  Act  complaint  by  the 
Department  Appropriate  assistance  in 
filling  out  forms  and  in  filing  a  comfriaint 
shall  be  provided  by  personnel  in  any  oi 
those  offices. 

(c)  Conqilatnts  may  be  reasonably  and 
fairly  amended  at  any  time,  to  core 
technical  defects  or  omissions,  including 
failure  to  attest  to  a  complaint  to  darify 
or  ami^ify  the  allegations  in  a 
complaint  or  to  add  other  respondents; 
and  any  amendment  shall  be  deemed  to 
be  made  as  of  die  original  filing  date. 

(The  infonnatioii  ooUectkn  requirements 
contained  in  parayvph  (b)  were  apfiroved  by 
the  Office  of  Management  and  Budget  under 
control  number  2S2a-«nt .) 

§105.17   mngofcomplalnta. 

(a)  A  complaint  shall  be  considered  to 
be  filed  when  it  is  received  by  the 
Department  or  dual  filed  with  the 
Departaaent  through  a  substantially 
equivalent  State  or  local  agency,  in  such 
form  as  is  found  reasonably  to  meet  the 
standards  of  S|  105.15  and  10&.1&  The 
aggrieved  person  shall  be  notified  of  the 
date  of  filing  and  of  his  w  her  right  to 
bring  court  action  under  sections  810 
and  812.  (See  §  105>45) 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  a  complaint  may  be  deemed 
filed,  for  purposes  of  the  isci-day  period 
for  the  receipt  ef  complaints  by  the 
Department  under  section  ei0(b)  of  the 
Fair  Housing  Act  upon  the  receipt  of 
written  information  (including 
information  provided  by  telephcme  and 
reduced  to  writing  by  an  emplojree  of 
the  Department)  suffidendy  precise  to 
identify  the  parties  and  describe 
gener^ly  the  action  or  practice 
complained  of. 
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(c)  Where  a  complaint  alleges  not  fust 
one  incident  of  conduct  made  unlawful 
bnder  the  Fair  Housing  Act  but  an 
unlawful  practice  that  continues,  as 
maniTested  in  «  number  of  incidents  Qf 
such  conduct,  the  complaint  shall  be 
deemed  timely  if  flled  within  180  days  of 
the  last  alleged  occurrence  of  that 
practice. 

§10S.1t    Swvic*  of  complaints:  Wing  of 


Upon  the  filing  of  a  complaint  within 
the  meaning  (rf  { 105.17(a),  and  upon  any 
amendment  of  such  a  complaint,  a  copy 
thereof  shall  be  furnished  to  the 
respondent  by  certified  mail  or  fhrbugfa 
personal  service  by  Department 
representatives.  The  respondent  may 
nie  an  answer  to  the  complaint  or 
amended  complaint  at  any  time  prior  to 
the  expiration  of  seven  days  after  the 
date  he  or  she  receives  the  copy  of  the 
complaint  or  amended  complaint.  The 
respondent  may  assert  any  defense 
which  might  be  available  to  a  defendant 
in  a  court  of  law.  The  answer  must  be 
attested  to  before  a  notary  public  or  a 
duly  authorized  representative  of  die 
Assistant  Secretary.  With  the  consent  of 
the  Assistant  Secretary,  an  answer  may 
be  amended  at  any  time.  The  Assistant 
Secretary  shall  permit  an  answer  to  be 
amended  whenever  he  or  she  believes  it 
would  be  reasonable  and  fair  to  do  so. 

Sutipart  C— Referral  of  Complaints  to 
State  and  Local  Agencies 

f  10S.2B   Nonfleetlon  and  rwfvnal  to 
I  State  or  local 


Whenever  a  fair  housing  law 
administered  by  a  substantially 
equivalent  State  or  local  agency 
provides  rights  and  remedies 
substantially  equivalent  to  those 
provided  by  the  Fair  Housing  Act  for  a 
discriminatory  housing  practice  alleged 
by  an  aggrieved  person  in  a  complaint 
filed  with  the  Assistant  Secretary  under 
the  provisions  of  Subpart  B,  the 
Assistant  Secretary  shall  notify  the 
agency  of  the  filing  of  the  complaint  and 
refer  the  complaint  to  the  agency  for 
investigation  and  processing.  The 
Assistant  Secreta^  shall  give  the 
aggrieved  person  and  the  respondent 
notice  in  writing  of  such  notification  and 
referral.  The.  notice  to  the  aggrieved 
person  shall  also  advise  the  ag^eved 
person  of  his  or  her 'right  to  commence  a 
dvil  action  in  an  appropriate  United 
States  District  Court  under  section  812 
of  the  Fair  Housing  Act  within  180  days 
of  the  last  occurrence  of  the  ' 

discriaiinatory  housing  practice 
complained  of,  or  under  section  810(d), 
within  60  days  after  any  reactivation  of 


the  complaint  by  the  Assi^ant  Secretary 
pursuant  to  i  105.22.  Notices  undier  this 
section  shall  be  sent  by  certified  mail:     - 

§  10&21 


SutipartD    Proceduiealof 
cimnwiTMni  or  ^vmpieme 


(a)  When  a  substantfally  equivalent 
State  or  local  agency  has  been  notified 
of  a  complaint  and  the  eomplaint  has 
been  referred  to  it  pursuant  to  ( 105.20, 
no  further  action  shall  be  taken  t^  the 
Assistant  Secretary  hereunder  except  as 
provided  in  i  1(^.22. 

(b)  Notwithstanding  the  notification  of 
the  substantfally  equivalent  State  or 
local  agency  and  the  referral  of  the  Fair 
Housbig  Act  complaint  to  it  pursuant  to 
S  105.20,  the  Assistant  Secretary  may 
take  appropriate  action  to  review  or 
investigatematters  in  the  complaint 
which  raise  issues  cognizable  under 
other  civil  rights  authorities  applicable 
to  Department  programs  (see  9  105.1(b)). 

9105^   Reactivation  of  refened 


(a)  Whenever  a  substantially  . 
equivalent  State  or  local  agency  has 
been  notified  of  the  filing  of  a  complaint 
and  the  complaint  has  been  referred  to  it 
pursuant  to  §105.20,  the  Assistant 
Secretary  may  reactivate  the  complaint 
for  processing  by  the  Department  if  he 
or  she  certifies  Uiat  in  his  or  her 
Judgment  die  protection  of  the  rights  of 
the  parties  or  the  interest  of  justice .' 
require  such  action.  .   ^ 

-  (b)  Such  certification  shall  be  made 
routinely  under  Ihe  following 
circumstances: 

(1)  When  the  substantially  equivalent 
State  or  local  agency  has  not,  within 
thirty  days  from  the  date  that  it  received 
the  notification  and  complaint 
commenced  proceedings  with  respect  to 
the  complaint  or  when  the  agency  has 
commenced  proceedings  within  that 
time  but  has  failed  to  carry  the 
proceedings  forward  with  reasonable 

-  promptness,  in  die  judgment  of  the 
Assistant  Secretary.  However,  no  such 
certification  shall  be  made  under  this 
subparagraph  until  after  die  appropriate 
HUD  R^onal  Office  hat  conf ened  with 
the  agency  to  ascertain  the  reason  for 
the  delay  in  processing  of  the  com^daint 
If  the  Assistant  Secretary  has  reason  to 
believe  that  die  agency  will  proceed 
expeditiously  following  the  conference, 
the  Assistant  Secretary  may  leave  the 
complaint  with  the  agency  for  a 
reasonable  time,  notwithstanding  the 
expiration  of  the  thirty-day  period. 

(2)  Where,  upon  Completion  of  State 
or  local  processing,  the  complaint  has 
not  been  resolved  to  the  satisfaction  of 
the  Assistant  Secretary  and  the 
applicable  State  or  local  law  fails  to 
provide  access  to  a  State  or  local  court 


fio&ai 

Generally,  the  purposes  t)f  an 
investigation  of  a  complaint  under  the 
Fair  Housing  Act  die:      ""[:'''}^i 
.   (a)  To  obtain  oral  and  dori^bniidtiiiary 
information  concerning  the  events  or 
transactions  t^at  are  involved  in  the 
alleged  discriminatory  housing  practice 
identified  in  the  complaint 

(b)  To  docunBeat-policies  or  practices 
of  thus  respondent  involved  in  die  alleged 
discriminatory  housing  practice  raised  . 
in  the  complaint 

(c)  To  develop  factual  data  necessary 
for  die  Assistant  Secretary  to  make  a 
determination  as  to  whether  to  attempt 
to  eliminate  or  correct  the  alleged 
discriminatory  housing  practice  by  the 
informal  methods  of  conference, 
conciliation  and  persuasion,  or  to 
initiate  other  enforcement  actions 
provided  for  in  %  10&.80,  including 
referral  of  the  matter  to  the  Department 
of  Justice  for  the  consideration  of  the 
initiation  of  civil  or  criminal  actions 
provided  under  the  Fair  Housing  Act 

9 105132    Systemic  pfocesslng. 

Where  the  Assistant  Secretary 
determines  that  the  alleged 
discriminatory  practices  in  a  complaint 
are  pervasive  or  institutional  in  nature 
or  that  the  processing  of  the  complaint 
will  involve  complex  issues,  novel 
questions  of  factor  law  or  will  impact 
on  a  large  number  of  persons,  the 
complaint  may  be  identified  for  systemic 
processing.  This  determination  can  be 
based  on  the  fece  of  die  complaint  or  on 
information  gathered  in  connection  with 
an  investigation.  Systemic  investigations 
can  focus  not  only  on  documenting  facts 
involved  in  the  alleged  discitininatoty 
housing  practice  yuMdb  is  the  subject  of 
the  complaint  but  also  on  review  of 
other  policies  and  procedures  related  to 
matters  under  investigation,  to  make 
sure  that  they  also  comply  with  the   ' 
nondiscrimination  requirements  of  the 
Fair  Housing  Act 

910SlSS    Accslsisledprooseslng. 

{a)  Complaints  regarding  the  rental  of 
a  dwelling  which  dp  not  present 
complex  facturi  issues  or  do  not  involve 
a  respondent  with  a  snbstantiai  number 
of  dwellings  any  be  investigated  on  an 
accelerated  basis.  Complaints 
designated  for  accelerated  processing 
will  fanrolve  only  situations  id  whidi  the 
dwelling  sought  is  available,  the 
nnpondent  owns,  manages  or  controls 
not  more  dian  2S  dwelli^  units,  and  the 
aggrieved'person  fend  respondent  agree    . 
to  stich  processing  and  the  waiver  of  the 
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provisions  <if  S  105.18  relating  to  the 
filing  of  ansliren. 
(b)  Upon  service  of  the  complaint  on 


ml 


jt,  no  investigation  of 
be  commenced  pronptly, 
itigalorjr  process  shaD  be 
expe^itioasly  an  possible. 

^mtedprooesBfaigfirils 

j|  resolution  pursuant 
this  part,  the  compiaint 
jated  fbrther  ander 
10542. 


the 

matters 
and  the  in 
concloded 

Ic) 
-tofesoH 
to  Subpart 
may  be  in' 
Sl0&31or{ 

-{105.34 

(a)  Wher^jan  aggrieved  person 
asserts  an  alleged  discriminatory 
housing  praoice  involving  a  dwriling 
which  coirti^ilMa  to  be  available  and  ttie 
aggrieved  parson  is  interealcd  only  in 
obtaining  thj^  dwelling,  the  Assistant 
Secretary  mthr  designate  the  matter  for 
rapid  respoiuie  processii^  prior  to 
assisting  tha  complaint  for  investigation 
under  S  106.tt  or  ( 105J2.  Rapid 
response  prajxssing  wiU  be  used  only 
where  the  respondent  owns,  manages  or 
controls  noti^oore  than  25  dwelling  units. 

(b)  When  lei  complaint  is  designated 
for  rapid  reajponse  processing,  ue 
aggrieved  pMson  and  the  respondent 
shall  be  advfied  of  their  statutory  right 
td  have  the  Department  investigate  the 
complaint  and  of  the  respondent's  ri^t 
under  9 105.18  to  file  an  answer  to  the 
complaint  wjiihin  seven  days  after 
rectivfaig  a  o^  of  the  complaint.  If  the 
respondent  md  the  aggrieved  person 
agree  to  rapid  response  processing,  a 
fact  folding  inference  shaO  be 
scheduled  ai  soon  as  feasible.  However, 
if  the  reipoii^nt  has  not  waived  his  or 
her  right  to  t)te  seven  day  period  for  die 
TiRng  of  an  abswer  to  the  complaint  the 
conference  mall  not  be  held  until  the 
respondent  |ss  filed  an  answer  or  the 
period  has  e)^ired,  whidiever  occurs 
earlier. 

(c)  In  addition  to  a  discussion  of  the 
allegations  i^ikrolved  in  the  complahit 
and  matters  knise^}  in  answer  thereto, 
the  Department  shall  provide  the 
aggrieved  pernson  and  the  respondent  an 
opportunity  b  negotiate  a  jesohition. 
These  effort^  Ito  resolve  the  matter  ^all 
not  be  considbed  part  of  tfie 
Department's  processing  of  a  comfriaint 
and  shall  no|  be  made  public  by  the 
Department  fk  used  in  an  investigation. 

(d)  Wheiej^e  aggrieved  person  and 
the  respondent  agree  to  a  remedy 
propottd  at  ttis  conference,  the 
Department  ^oiB  consider  the  complaint 
as  resolved  a«d  shall  take  no  further 
action  an  m^ljlers  raised  in  tfie 
individual  ccniplafnL  Since  the  remedy 
in  sndi  caseitis  primarily  limited  to  the 
offer  and  aa  i^tance  of  a  dwelling,  a 
written  agrei  «eht  need  not  t>e  used. 
However.  th^lDepartment  shall  not  close 


a  case  antil  the  remedy  agreed  upon  has 
been  provided. 

(e)  Qm^laints  which  are  not  aettled 
throagh  r^tid  response  procesaiog  may 
be  subject  to  fur^er  investigation  under 
{105.31  or  §105.32. 


S10S.35 


to  Informatton. 


Pursoairi  to  section  811(a)  of  the  Fair 
Housing  Act  dw  Assistant  Secretary,  in 
condociaig  iavestigMioos  ander  this 
part  shall  be  provided  aooeea  at  all 
reasonable  times  to  priiiniaiis.  records, 
documents.  indiviAials.  and  other 
possible  lOBrces  of  evidence.  The  ■ 
Assistant  Sectetary  may  also  examine, 
record  and  copy  sach  materials  and  take 
and  reoQid  die  testimony  or  statements 
of  sach  persons  as  are  leaaonab^ 
necessary  for  the  furtherance  &lan 
investigBtion. 

S10S.36   CooperebonwiatFedefal,  State 
andlocai< 


The  Assistant  Secretary,  in  procesting 
Fair  Housing  Act  coaaplaints.  may  Mek 
the  cooperatiaQ  and  ntiline  the  services 
of  State  and  local  agendas  and  other 
appropriate  Federal  agendes. 

S105.37   Subpoenas.  Intanogatotfea  and 


(a)  The  Assistant  Secretary  ^lall  seek 
voluntary  cooperation  of  all  persons  in 
investigationa  under  this  part  However, 
whenever  any  parson  fails  to  cooperate 
voluntarily,  the  Assistant  Secretary  may 
issue  subpoenas  to  oomptA  his  or  her 
access  to.  or  the  |»oduction  of,  the 
materials  described  in  S  106y35.  or  to 
compel  the  appearance  of  any  person 
described  in  f  10&35,  and  ssay  issue 
interrogatories  to  a  re^MNadent  to  the 
same  extent  and  subject  to  the  same 
limitations  as  would  apply  if  the 
subpoenas  or  intetrogstaries  were 
issued  or  setved  in  aid  of  a  dvil  action 
in  the  U.S.  District  Court  for  die  (Mstrict 
in  which  the  investigation  is  taking 
place. 

(b)  l^pon  written  apfriication  to  the 
Assistant  Secretuy,  a  respondent  shall 
be  entitled  to  the  issuance  of  a 
reasonable  number  of  subpoenas  by  and 
in  the  name  of  die  Assistant  Secretary, 
to  the  same  extent  and  subject  to  the 
same  limitatiens  as  subpoenas  issued  by 
the  Assistant- Secretary  imder  paragraph 
(a)  of  this  section.  Subpoenas  issued  at 
the  request  of  a  respondent  shaD  show 
on  their  face  the  name  and  address  of 
suchjespondent  and  shall  state  that 
they  were  issued  at  die  respondent's 
request. 

(c)  The  legality  of  each  issuance  of 
subpoenas  or  interrogatories  shall  be 
approved  by  d>«  General  Counsel  of  U>e 
Department  or  his  designee. 


(d)  Payment  oliritnesa  and  mileage  ' 
fees  shall  be  suda  aa  provided  for  in 
section  811(c)  of4he  Fair  Hoiisii«  Act  in 
an  amount  aUowed  under  the  rules 
governing  such  payment  by  the  \i& 
District  Courts.  Fees  payable  to  a 
witness  summoned  by  subfwena  issued 
at  the  request  of  a  respondent  shall  be 
paid  by  the  reqKMident 

§105.38   IMHien  to  revoke  or  medHy 


(a)  Any  person  served  with  a 
subpoena  pursuant  to  S  105.37  may. 
within  five  days  after  such  service, 
petition  the  Assistant  Secretary  in 
writing  to  revoke  or  modify  the 
subpoena.  Such  petition  shall  be 
submitted  to  the  Assistant  Secretary  by 
mailing  or  otherwise  delivering  it  to  the 
Office  of  the  Department  which  issued 
the  siibpoena. 

(b)  The  Assistant  Secretary  shall  grant 
the  petition  if  he  or  she  finds  that  die 
subpoena  requires  appearance  or 
attendance  at  an  unreasonable  time  or 
place,  that  it  requires  production  of 
evidence  which  does  not  relate  to  any 
matter  under  investigation,  that  it  does 
not  describe  widi  safficient  particularity 
the  evidence  to  be  produced,  that 
compliance  would  be  unduly  onerous,  or 
for  other  good  reason. 

{105.45    Notilicationofrtgtrttoflecivl 
actioa 

(a)  The  Assistant  Secretary  shall 
notify  all  parties  to  Pair  Housing  Act 
complaints  in  writing  of  the  availability 
of  a  civi^action  undCT  section  810(dl  and 
section  612  of  the  Fair  Housing  Act. 

(b)  In  acknowledging  receipt  of 
allegations  of  discriminatory  housing 
practices,  the  Assistant  Secretary  shall 
notify  the  aggrieved  person  that  under 
section  810(d)  of  the  Fair  Housing  Act  if 
the  Assistant  Secretary  has  been  unable 
to  obtain  voluntary  compliance  within 
30  days  after  the  filing  of  a  complaint 
the  aggrieved  person  may  file  a  civil 
action  within  30  days  thereafter.  The 
notification  shad  advise  the  aggrieved 
person  that  the  failure  to  file  suit  within 
that  60-day  time  limit  may  result  in  the 
loss  of  the  right  to  file  suit  under  section 
610(d].  In  addition,  the  aggrieved  person 
shall  be  advised  of  his  or  her  right  to 
commence  a  dvil  action  under  section 
812  in  an  appropriate  U.S.  District  Court 
within  180  days  of  the  last  occurrence  of 
the  discriminatory  housing  practice 
complained  of. 

(c)  Whenever  a  Fa.it  Housing  Act 
complaint  referred  to  a  Stete  or  local 
fair  housing-agency  under  1 105.20.  is  • 
reactivated  by  the  Assistant  Secretary 
pursuant  to  9 105.22,  the  Assistant 
Secretary,  in  notifying  the  aggrieved 


aSlegationrbased  en  material  evid^ce  ' 
not  pievioutly  ayaiable  to  ttie  ^rty '  ' ': 
reqoeatatg  reconirideration;  otherwiatf, 
the  request  for  reconsideration  may  be--  ' 
granted  for  good  cause  sbown.  '      ~ 

9  loajs  Pelatmlnailon  ts  i 


fl06j8l 

In 
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person  of  the  DepartmA's  reactivation, 
shall  advise  the  aggri^ed  person  that, 
under  section  SlQ(d).  if  the  Assistant 
Secretary^  is  unable  to  obtain  voluntary 
compiiance  within  30  days  of  the  date  of 
reactivation,  a  civil  action  maybe 
commenced  within  30  days  thereafter. 
The  notice  shaU  advise  the  aggrieved 
peison  that  Ihe  failure  to  file  suit  within 
that-60-day  time  limit  may  result  in  the 
loss  of  the  ri^t  to  file  suit  under  section 
SlQ(d).  In  addition,  the  aggrieved -person 
shall  b^  advised  of  his  or  her  right  to    - 
commence  a  civil  action  under  section 
912  in  an  apprtqtiiate  U.S.  District  Court 
within  180  days  of  the  last  occurrence  of 
the  discriminatory  housing^iractice 
complained  of. 

(d)  nUrty  days  after  the  receipt  of  a 
complaint  wfaidi  the  Department  is 
processing  or  thirty  days  after  the 
reactivation  of  a  complaint  which  had 
been  referred  toa  State  or  local  agency 
for  processing,  the  Assistant  Secretary 
shall  notify  the  aggrieved  person  in 
writing  of  his  or  bar  ri^t  to  file  suit 
under  section  810(d)  wdthin-30  days.  The 
aggiieved  person  also  shall  be  advised 
or  his  or  her  right  to  commence  a  civil 
action  under  section  812  in  an 
appropriate  US.  District  Court  within 
180  days  of  the  last  occurrence  of  the 
discriminatory  housing  practice        1 
complained  of. 


SubfMTt  E— Defnnlnatkw 

SIO&SO   Detarminattontocloeea 
oomptalM  adntfnlstrativeiy. 

(a)  Where  the  allegations  of  a 
complaint  on  their  face,  or  as  amplified 
by  an  investigation,  disclose  that  the 
complaint  is  not  timely  filed  or 
otherwfise  fails  to  state  a  valid  claim  for 
relief  under  the  Fair  Housing  Act  the 
Assistant  Secretary  may  close  the 
complaint  administratively  without 
further  action. 

.  (b)  If  the  Assistant  Secretary  decides 
to  dose's  complaint  administratively 
under  paragraph  (a)  of  this  section,  he  or 
she  shall  notify  the  aggrieved  person  by 
certified  mail  of  the  disposition  of  the 
case.  The  respondent  shaQ  also  be    'I' 
notified  by  certified  mail  in  any  case 
where  he  or  she  has  been  served  with  a 
copy  of  the  complaint 

(c)  Any  party  adversely  affected  by  a 
determination  under  this  section  may. 
within  5  days  of  receipt  of  notice  of  the 
determination,  request  that  the 
Assistant  Secretary  reconsider  this    ' 
aeti<Mi.  However,  if  the  determination  to 
close  the  complaint  administratively 
was  made  solely  on  the  basis  of  the 
allegations  of  the  complaint  (without  \ 
am^ification  by  an  investigationj,  ft  V 
request  for  reconsideration  may  be  '  I" 
granted  only  on  the  basis  of  additional 


(a)  Withia  30  days  after  a  ebmplaint  i| 
filed,  or  wtthiftSO  days  after  reactivation- 
by  the  Assistant  Secretary  in  the  case  of 
a  complaint  referred  to  a  State  «e  local 
agency  and  subsequently  reactivated 
pursuant  t&  1105,22.  the  Asslataot     . 
Secretary  shall  investigate  the  complaint;, 
and  give  notice  in  writing  to  tbe^.      v.  ^ 
aggrieved  periiBn  and  to  die  respondent 
if  the  Aaaiatant  Secretary  intends  to  V 
take  furtiier  actipn  with  respect  to  the 
complaint 

(b)  A  determination  to  resolve  can  be 
made  if  analysis  of  die  facts  develq^ed 
in  the  invest^ation  results  in  a 
conclusion  that  more  likely  than  not 
race,  color,  religion,  sex,  or  national 
origm  is  a  factor  in  an  iniury  to  the 
aggrieved  person  which  has  occurred  or 
is  about  to  occur  for  which  the 
respondent  was  responsible. 

(c)  Where,  the  Assistant  Secretary, 
based  on  the  analysis  of  the  facts 
developed  in  the  investigation,  decides 
not  to  proceed  further  iii  a  case,  he  or 
she  shall  notify  the  aggrieved  )ierson 
and  the  respondent  by  certified  mail  of 
the  determination  not  to  resolve  the 
complaint  Any  party  adversely  affected 
by  such  a  determination  may;  witiiin  5  ' 
days  of  rieceipt  of  the  notice  of 
determination  not  to  resolve  the 
con^ljpinttequest  that  the  Assistant 
Secretary  reconsider  the  action.  A 
request  for  reconsideration  may  be 
granted  for  good  cause  shown. 


Subpart  F—imbmiMI 
EHntiiurta  OP  CofTsct 
Houoing  Pricttc— 


to 


i^0SM 

(a)  When  the  Assistant  Secretary  has 
decided  to  resolve  a  complaint  pursuant 
to  section  810(a)  of  the  Fair  Housing  Act 
he  or  she  shall  proceed  to  try  to 
eliminate  or  conect  the  alleged         '*  •■ '  - 
discriminatory  housing  practice  by  '  '^•' " 
informal  methods  of  eonferencet->  ^^'.'^  ' ' 
conciliation^  and iiersuasion.    -.••*^  'r-'^' 

(b)  Informal  «idea\'OTs  l^  the-7-'*^^"- 
Assistant  Secretary  heed  not  be 
terminated  even  if  the  aggrieved  persons 
has  cdmaiehced  a  civil  action  fai  an 
appropriate  court  uiider  the  Fair 
Housing  Act  but  all  efforts  to  obtain^ 
complaince  by  voluntary  means  shaU' 
immediatefy  terminate  when  such  civil 
action  comes  to  trial,  unlesfe  the  court 
specificafly  requests  assistance  froita  the 
Assistant  Secretary.  '  '  '•'    ' 


(a)  No  infora^tibn  contained  in  a 
tompUint  dy  dey^ji)ped  in  connection 
witti  «n  investigation  by  the  Assistant 
Seoetary  shaU  be  made  a  matt ^  of 
'  tilMbUc  inidii]^attoiirduring.the  pendency 
of  a  Fair  Houktqs  Act  complaint  before   .- 
the  Depa^tmentilpwever,  uppn  tfie  -  . 
completipfl  dftheomcilffition  process, 
tiie  AJsstoitant  Sebr^tary  may  adtbOrize   . 
the  disdosure  (if  specific  in^oiinatkn)  .or  , 
repdrts  id  thft  aggrfevecT  person,  .the      '  ' 
t^^ondent  tff  toy  6f  Ihelr*  ^  ■' -'^ 
riepreseiitatives  or  ni^OMniC^ii^i^'^^ 
AMtotant  Secretary  deeiita  stich    * 
disdosHre  nedessary  for  secuiib^  '  - '  ~  ' 
appropriate  rdtef.     '  ■'-.■•,. 

ni^Thls  provision  does  hot  amily  to  ; 
disdosures  to  representatives  of      . 
interested  Federal  State,  and  local 
aiithoritiea  as  may  be  appropriate  or 
necessary  to  the  carrying  out  of  their 
responsibilities  for  the  administraUdn 
and  enforcement  of  dvil  rights 
requirements,  ncnr  to  the  publication  pf 
da  ttf  derived  from  sudi  information  in  a 
form  which  does  not  reveal  the  idenb^  . 
of  aggrieved  persons,  respondents,  or   - 
persons  supplying  the  information. 

(c)  The  Final  InvestigativeHeport  of 
the  Assistant  Secretary  with  respect  to  a ' 
complaint  shall  contain  a  "summary  of 
facts"  section,  setting  forth  a  summary 
of  the  facts  constituting  the  basis  lor  die 
Assistant  Secretary's  determination  ■ 
either  to  resolve  or  not  to  resolve  the 
complaint  The  "siimmary  of  facts" 
section  of  the  Final  Investigative  Report 
shaQ  be  made  available  to  the  aggrieved 
person  or  to  the  respondent  or  to  any  of 
the  representatives  of  either,  promptly 
Upon  written  request  if  the  report  has 
been  completed  at  the  time  of  the 
request  tir  prompUy  upon  completion  of  ' 
the  report  if  it  has  not  yet  been 
completed. 

S  M&mS  '  Oole'Ctwaa  of  CMWMBon. 

In  condliating  a  complaint  the 
Assistant  Secretary  shall  attenqit  to 
achieve  a  just  resolution  of  the 
cbUfplaihl  and  to  obtain  assurances  that 
the  respipndeht  shalt-satisfactorily 
-TeAiedy  iiny^blatioins  of  the  rif^ts  of 
'"^aglrieviBd  person  and  ili^  take  such' 
'lietidn  as  wtti  iissbre  (he  ellmihation  of 
'^iffisdrbnhiiitdfy  heusifl|  practices  or  the 
pfreveiitidiroflfieir  accurience  in  the 
future.'The'tenns  of  such  setU«nent 
^  shall  be  reduced  to  a  Written 
'  otmdliatidn  agreement  algiied  by  the 
aggrieved  person  and  respondent  and. 
'  for  tliuB  Secretary  of  Housing  and  Urban 
Development  by  the  Assistant 
Secretary  for  Fair  Hdusinjg  and  Equal 
C^portunlfy  6f  hia  or  her  itepresentative. 
Such  conciliation  agreement  shall  sedc 


to  protect 

coraplawan^ 

situated. 


,aiid 


tli^jnteiestsof  the 

other:penoiis  similarly 
the  {nA>lic  interest 


SldS^   TVpseefrelafforagsrtcvwl 


The  foUoiling  are  types  of  relief  that 
may  be  sought,  as  appropriate,  for  an 
aggrieved  p^^n  in  conciliation. 

(a)  Monetary  relief,  which  may 
include  one  Or  more  of  the  followring: 

(1)  Damages,  including  damages 
caused  ^y  Uimiliation  or 
embarrassmfnt. 

(2)  Attomi^  fees.  ' 

(b)  Other  jqiake-whole  relief  to  the 
aggrieved  person,  which  may  include 
one  or  mora  ^f  the  following  where  they 
are  within  the  control  of  the  respondent 

(1)  The  dwelling  at  issue. 

(2)  A  comparable  dwelling. 

(3)  The  provision  of  services  or 
facilities  in  Connection  with  a  dwelling. 

(4)  Other  ftpedflc  relief. 

(c)  Injunctwe  relief  appropriate  to  the 
elimination  of  discriminatory  housing 
practices  a^«cting  the  aggrieved  person. 

§10S.70   Ty^eolprovMoimorlheptibMc 
■mrasL         I 

The  following  are  types  of  provisions 
that  may  beltought,  as  appropriate,  for 
the  public  iiitjerest 

(a)  Elimination  of  discriminatory 
housing  practices. 

(b)  Prevention  of  future  discriminatory 
housing  prai^ces. 

(c)  Affirm^ve  activities. 

(d)  ReportStig  requirements. 

(e)  Monitoring  and  enforcement 
activities.    1 1 

S  105.73    maWtytoi 
comoHanc*. 

Should  a  Despondent  fail  or  refuse  to 
confer  with  tike  Assistant  Secretary  or 
his  or  her  representative,  or  should  an 
aggrieved  penon  or  a  respondent  fail  or 
refuse  to  mal^e  a  good  faith  effort  to 
resolve  any  clispute,  or  should  the 
Assistant  Seoretary  And  for  any  other 
reason  that  voluntary  agreement  is  not 
likely  to  result,  the  Assistant  Secretary 
may  termin^tle  his  or  her  efforts  to 
conciUate  thU  complaint 

S  1QS.74 

coinplwfice 

The  aggrieved  person  and  the 
respondent  ikal\  be  notifled  in  writing 
by  certified  ntail  when  the  Assistant 
Secretary  ha4  determined  that  he  or  she 
is  unable  to  U>tain  voluntary 
compliance  through  informal  methods  of 
conference,  conciliation,  or  persuasion, 
and  the  aggrieved  person  shall  be 
notified  of  his  or  her  legal  right  to  file  a 
civil  action  uader  section  810(d)  and 
section  812  ^  the  Fair  Housing  Act 


» oMain  voluntary 


wtiera  voluntary 


|10S.7f   ConWdenllaWyot 


(a)  Once  the  Assistant  Secretary  has 
•decided  to  resolve  a  oonqilaint  and  the- 
aggrieved  person  and  respondent  have 
agreed  to  participate  in  informal 
endeavors  by  the  Assistant  Secretary 
for  sudi  purposes,  nothing  that  is  said  or 
done  in  the  course  of  informal 
endeavors  may  be  made  public  or  used 
as  evidence  in  a  subsequent  proceeding 
under  Title  Vm.  without  the  written 
consent  of  the  persons  concerned. 

(b)  Any  employee  of  the  Department 
who  makes  public  any  information 
relating  to  informal  endeavors  under 
this  section  shall  be  subject  to  die 
penalties  enujtoerated  in  section  810(a) 
of  the  Pair  Housing  Act 

(c)  This  section  shall  not  be  construed 
to  prevent  the  Assistant  Secretary  fit>m 
disclosing  the  results  of  his  or  her 
informal  endeavors,  including  publishing 
any  conciliation  agreement  Such 
disclosure  shall  be  limited  to: 

(1)  A  summary  description  of  the 
results  obtained  through  his  or  hen 
concihation  efforts  or 

(2)  Any  conciliation  agreement 
entered. 

S105.7e   Rwofcitlonofcomplalnta. 

(a)  A  conciliation  agreement  shall  be 
executed  if:    , 

(1)  The  aggrieved  person  and  the 
respondent  agree  to  the  relief  accorded 
the  aggrieved  person;  and 

(2)  The  Department  and  the 
jespondent  agree  to  the  provisions 
vindicating  the  public  interest  Such 
provisions  will  contain  affirmative   ' 
activities  cleariy  necessary  to  {Mrotect 
the  public  interest 

(b)  A  conciliation  agreement  may  not 
be  executed  if: 

(1)  The  aggrieved  person  and  the 
respondent  do  not  agree  on  the  relief  to 
be  accorded  the  aggrieved  person:  or 

(2)  The  Department  and  the 
respondent  do  not  agree  on  provisions 
vindicating  the  public  interest 

S  10S.77   Review  of  compianee. 

The  Assistant  Secretary  may,  finm 
time  to  time,  review  compliance  with  the 
terms  of  any  conciliation  agreement 
Whenever  die  Assistant  Smavtary  has 
reasonable  cause  to  believe  that  a 
respondent  has  failed  to  comply  with  a 
conciliation  agreement  the  Assistant 
Secretary  may  take  such  enforcement 
action  as  is  provided  for  under  the 
agreement  or  as  may  be  appropriate, 
including  referral  of  the  matter  to  the 
Attorney  General  with  a 
recommendation  for  the  filing  of  a  civil 
action  in  the  name  of  the  Seoetary  of 
Housing  and  Urban  Development  for  the 


enfoteem«it  of 'the  terms  of  the 
'conciliation  agreemeirt.'i  ' 


'910SJ0 


■nMHi  By  me  AsaMani 


(a)  If  voluntary  compliance  has  not 
been  obtained  and  the  Assistant 
Secretary  has  terminated  efforts  at 
conciliation  in  a  case  where,  after 
evaluation  of  the  investigation,  the 
evidence  on  balance  indicates  that  there 
has  been  a  discriminatory  housing 
practice,  the  Assistant  Secretary  may 
pursue  one  or  more  of  die  following 
courses  of  action: 

(1)  Recommend  to  the  Attorney 
General  of  the  United  States  that  he  or 
she  institute  a  civil  action  under  section 
813  of  the  Fair  Housing  Act  for  reUef 
against  a  pattern  or  practice  of 
resistance  to  the  fiill  enjoyment  of  any 
of  the  rights  granted  by  the  Act  or  denial 
of  rights  under  the  Act  to  a  group  of 
persons  raising  an  issue  of  general 
public  importance. 

(2)  Refer  tiie  matter  to  the  Attorney 
General  for  such  other  action  as  he  or 
she  may  deem  appropriate. 

(3)  Take  appropriate  steps  to  initiate 
proceedings  leading  to  the  debarment  of 
the  respondent  from  participation  in 
HUD  programs  and  activities  pursuant 
to  Part  24  of  this  Title. 

(4)  Take  appropriate  steps  to  initiate 
proceedings  pursuant  to: 

(i)  24  CFR  Part  1.  implementing  Title 
VI  erf  die  Qvil  Ri^ts  Act  of  1964; 
.    (ii)  24  CFR  570.912,  implementing 
section  109  of  the  Housing  and 
Community  Development  Act  of  1974;  or 

(iii)  24  CFR  Part  107,  implementing 
Executive  Order  11063. 

(5)  Inform  any  other  Federal  agency 
appearing  to  have  an  interest  in  the 
enforcement  of  respondent's  obligations 
with  respect  to  nondiscrimination  in 
housing. 

(b)  Hiis  section  shall  not  preclude: 

(1)  The  referral  of  any  matter  to  the 
Attorney  General  at  any  time  where  the 
Assistant  Secretary  determines  that  a 
complaint  may  involve  a  pattern  or 
practice  of  discriminatory  conduct  or  a 
denial  of  rights  raising  an  issue  of 
general  public  importance;  or 

(2)  The  initiation  at  any  time  of 
activity  leading  to  the  imposition  of 
administrative  sanctions  where  the 
Assistant  Secretary  determines  that 
such  action  is  necessary  to  the  effective 
operation  and  administration  of  Federal 
programs  or  activities,  including 
supervision  and  exercise  of  regulatory 
responsibility. 
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Appendix — listo  of  Depertneot  of 
Housing  and  Urban  DevelopaMnt 
Regional  Offices  and  Jurisdictional 
Aieas  and  Field  Offices 

1.  HUD  Regional  Offices 


R«gion 

and  office 

Address 

JurtodteUonSI  eras 

nanw 

■.Boston 

Thomas  P. 

Massachusetts, 

Region- 

O'Neill. Jr.. 

New  Hampshire. 

al  Office. 

Federal 

nnooo  isiana, 

n«iiMing.10 

Varmont 

Caueowray 

Street.  Rm  375. 

* 

Boston.  MA. 

0????-1092. 

M.  New 

26  Federal  Plaza. 

Now  J6fMy»  Now 

Yoili 

New  York.  NY. 

Yort*.  Puerto 

Region- 

10278-0068. 

Rico,  Virgin 

al  Offica 

Wwids. 

III. 

Oelawwa,  Distrid 

Pttiladet- 

Bunding.  105  S. 

otColumlMa, 

phia 

7ih  Street. 

Maryland. 

Region- 

PhiladelpHa. 

Virginia,  West 

al  Office. 

PA.  19106-3392. 

Virginia. 

IV.  Atlanta 

Richard  B. 

Alabama,  Fkxida. 

Region- 

Russell. Federal 

Georgia, 

al  Office. 

BuHOn^n 

Kentucky. 

Spring  Street 

Missisaippi. 

SW..  Atlanta. 

North  Carolina, 

GA.  30303- 

.South  Carolina, 

3388. 

Tennessee. 

V. 

300  South  Wacfcer 

HlinoiB,  Indiana, 

Ctiicago 

Drive.  Chicago, 

Minnesota, 

Region- 

IL. 60606-6765. 

Mwhigan.  Ohio, 

al  Office. 

Wisconsin. 

VI.  Fort 

1600 

Aifcvnas, 

Worth 

Throckmorton. 

Loutsiarta,  New 

Region- 

Post Office  Box 

Mexico, 

al  Office. 

2905.  Fort 

Oklahoma, 

Worth.  TX. 

Texas. 

76113-2905. 

VII. 

Professional 

Iowa,  Kansas, 

Kansas 

Ruih«r«.  1103 

Missouri, 

City 

GrarKi  Avenue, 

Net)raska 

Region- 

Kansas City. 

al  Office. 

MO.  64106- 
2496. 

VIII. 

Executive  Tower 

Cok)radn. 

Denver 

BuiMing.  1405 

Montana.  North 

Region- 

Curtis Street. 

Dakota,  South 

al  Office. 

Denver.  CO. 

Dakota.  Utah, 

80202-2349. 

Wyoming. 

IX.  San 

Phillip  Burton 

Arizona.  CaKfomia, 

Francis- 

Federal BuiMing 

Hawaii,  Nevada, 

co 

andU.& 

Guam, 

Region- 

Courthouse. 450 

American 

al  Office. 

Golden  Gate 
Avenue.  Post 
Office  Box 
36003.  San 
Francisco.  CA, 
94102-3448. 

Samoa. 

X.  Seattle 

Arcade  Plaza 

Alaska,  ktaho. 

Regiorv 

BuiMing,  1321 

Oregon, 

al  Office. 

Second  Avenue, 
Seattle.  WA. 
98101-2054. 

Washington. 

2.HUDFi 

eid  Offices 

Alabama 
Binninaha 

m  Office,  Daniel  B 

uildtos.  15.  South 

20th  Street,  Bfamingham,  Alabama  35233- 
2096 

Alaska 

Anchorage  OfTice.  701  C  Street.  Box  64, 
Anchorage.  Alaska  99513-0001 


Arizona 

Phoenix  Office,  One  North  First  Street  Thh^ 
Floor,  Post  Office  Box  13468,  Phoenix. 
Arizona  85002-Me6 

Tucaon  Office.  100  North  Stone  Avenue,  Suite 
4ia  Tucson.  Arizona  85701-1467 

Aricansas 

Lafayette  BuikUng.  523  Louisiana.  Suite  20a 
Uttle  Rock.  Arkansas  722201-3523 

Cahfomia 

Fresno  Office,  1630  E.  Shaw  Avenue,  Suite 

138.  Fresno.  California  93710-8193 
Los  Angeles  Office,  1015  W.  Olympic 

Boulevard,  Los  Angeles,  California  90015- 

3801 
Sacramento  Offi&.  777 12th  Street.  Suite  20a 

SacraiMbnto,  California  85814-1987 
San  Diego  Office.  Federal  Office  Building.  880 

Front  Street  Room  553,  San  Diego, 

California  92188-0100 
Santa  Ana  Office,  34  Civic  Center  Plaza,  Box 

12850,  Santa  Ana,  California  92712-2850 

Caribbean  Islands 

Caribbean  Office,  Federico  Degetau  Federal 
Building,  U.S.  Courthouse,  Room  428, 
Carlos  E.  Chardon  Avenue,  Hato  Rey, 
Puerto  Rico  00918-227B 

Connecticut 

Hartford  OfPice,  330  Main  Street  First  Floor. 
Hartford.  Connecticut  06106-1860 

Delaware 

Wilmington  Office.  Federal  Building,  844  King 
Street,  Room  1304,  lAnhnington,  Delaware 
19801-3519 

District  of  Columbia 

Washington.  DC  Office,  HUD  Building.  451 
Seventh  Street  SW..  Room  3158, 
Washington,  DC  20410-5500 

Florida 

Coral  Gables  Office.  Gables  1  Tower.  1320 

South  Dixie  Highway.  Coral  Gables, 

Florida  3314&-2gil 
Jacksonville  Office,  325  West  Adams  Street 

Jacksonville,  Florida  32202-4304 
Orlando  Office,  Federal  Office  Building,  80 

North  Hughey  Avenue,  Room  410,  Oriando, 

Florida  32801-2228 
Tampa  Office.  700  Twiggs  Street  Room  527. 

Post  Office  Box  1729ia  Tampa,  Florida 

33672-2910 

Hawaii    ■ 

Honolulu  Office,  300  Ala  Moana  Boulevard, 
Room  3318,  Honolulu,  Hawaii  96850-4991 

Idaho 

Boise  Office,  Federal  Building— U.S. 
Courthouse,  Post  Office  Box  042.  550  West 
Fort  Street  Boise.  Idaho  83724-0420 

Illinois 

SpringHeld  Office,  524  S.  Second  Street 
Room  672.  Springfleld.  Illinois  62701-1774 

Indiana 

Indianapolis  Office,  151  North  Delaware 
Street  Indianapolis,  Indiana  46204-2526 

Iowa 

Des  Moines  Office.  Federal  Building.  210 
Walnut  Street.  Room  259,  Des  Moines, 
Iowa  50390-2156 


Kansas 

Topeks  Office,  Frank  Carlson  Federal 
Building.  444  Quincy,  Room  37a  Topeka. 
Kansas  86683-0001 

Kentucky 

Louisville  Office,  801 W.  Broadway.  Post 
Office  Box  1044,  Louisville.  Kentucky 
40201-1044 

Louisiana 

New  Orleans  Office,  Ffsk  Federal  Building, 

1661  Canal  Street  New  Orleans,  Louisiana 

70112-2887 
Shreveport  Office,  NewFederal Building,  500 

Fannin  Street,  Shreveport  Louisiana  71101- 

3077 

Mains 

Bangor  Office,  283  State  Street  Ground  Level, 
Bangor,  Maine  04401-5435 

Maryland 

Baltimore  Office,  the  EquiUble  Building,  Snl 
Floor.  10  N.  Calvert  Street  Baltimore, 
Maryland  21202-1665 

Michigan 

Detroit  Office,  Patrick  V.  McNamara  Federal 

Building,  477  Michigan  Ave.,  Detroit 

Michigan  48226-2592 
FUnt  Office,  Gil  Sabuco  Building,  Room  200. 

352  S.  Saginaw  Street  Flint  Michigan 

48502-1953 
Grand  Rapids  Office,  2922  Fuller  Avenue. 

NE.,  Grand  Rapids,  Michigan  49505-3400 

Minnesota 

Minneapolis-St  Paul  Office,  220  Second 
Street,  South,  Miiuteapolis,  Minnesota 
55401-2195 

Mississippi 

Jackson  Ofrice.  Dr.  A.H.  McCoy  Federal 
Building.  100  West  Capitol  Street.  Room 
910,  Jackson,  Mississippi  39260-1096 

Missouri 

St.  Louis  Office,  210  North  Tucker  Boulevard. 
St  Louis,  Missouri  63101-1987  i 

Montana 

Helena  Office,  Federal  Office  Building, 
Drawer  10095, 301  S.  Park,  Room  340. 
Helena,  Montana  59626-0095 

Nebraska 

Omaha  Office,  Braiker/Brandeis  Building,  210 
South  16th  Street  Omaha,  Nebraska  68102- 
1622 

Nevada 

Las  Vegas  Office,  1500  East  Tropicana 
Avenue,  2nd  Floor,  Las  Vegas,  Nevada 
88110-6516 

Reno  Office,  1050  Bible  Way,  P.O.  Box  4700, 
Rena,  Nevada  88S0S-4700 

New  Hampshire 

Manchester  Office,  Norris  Cotton  Federal 
Building,  275  Chestnut  Street,  Manchester, 
New  Hampshire  03101-2487 

New  Jersey 

Camden  Office.  The  Parkade  Building,  519 
Federal  Street  Camden,  New  Jersey  (MUO- 

QQOft 
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Newark  OfflOe.  Military  Park  Building,  60 
Park  Place,  Newark,  New  Jersey  07102- 
5504 

New  Mexicp 

Albuquerque  Office.  625  Truman  Street  NE., 

AlbuquenMe,  New  Mexico  87110-6443 
New  York    ij 

Albany  Offi<:e.  Leo  W.  O'Brien  Federal 
Building.  N.  Pearl  Street  and  Clinton 
Avenue,  Albany,  New  York  12207-2395 

Buffalo  Offi(M,  Mezzanine,  Statler  Building. 
107  Delaware  Avenue.  Buffalo,  New  Yoric 
14202-29661 

North  Carollrja 

Greensboro  Office,  415  North  Edgeworth 
Street  Grt^nsboro,  North  Carolina  27401- 
2107         ! 

North  Dakota 

Fargo  Offlcei  federal  Building,  P.O.  Box  2483, 

653  2nd  AVenue  North,  Fargo.  North 
.  Dakota  58108-2483 

Ohio 

Cincinnati  Office,  Federal  Office  Building, 

Room  OOOiisso  Main  Street  Cincinnati. 

Ohio  4520243253 
Cleveland  Ofvce.  One  Playhouse  Square, 

1375  Euclid  Avenue.  Room  420.  Cleveland, 

Ohio  44115-1832 
Columbus  Office.  200  North  High  Street 

ColumbusJ  Ohio  43215-2499 
Oklahoma 


Oklahoma  CJ^y  Office,  Murrah  Federal 

Building,  200  NW  Sth  Street  Oklahoma 

City,  Oklahoma  73102-3202 
Tulsa  Office,  Robert  S.  Kerr  Building,  440  S. 

Houston  Aivenue,  Room  200,  Tulsa, 

Oklahoma :  94127-8923 
Oregon 

Portland  Offfoe,  520  Southwest  Sixth  Avenue. 
Portland,  Oregon  97204-1596 

Pennsylvania 

Pittsburgh  OfBce,  412  Old  Post  Office 
Courthouse  Building.  7th  Avenue  and  Grant 
Street  Pitt  iburgh,  Pennsylvania  15219-1906 


Rhode  Island 

Providence  Office.  330  John  O.  Pastor* 
Federal  Building  and  U.S.  Post  Office- 
Kennedy  Plaza.  Providence.  Rhode  Island 
02903-1785 

South  Carolina 

Columbia  Office,  Strom  Thurmond  Federal 
Building  1835-45  Assembly  Street 
Columbia,  South  Carolina  29201-2480 

South  Dakota 

Sioux  Falls  Office.  300  Building.  300  N. 
Dakota  Ave.,  Suite  116.  Sioux  Falls,  South 
Dakota  57102-0311 

Tennessee 

Knoxville  Office,  One  Northshore  Building, 

1111  Northshore  Drive,  Knoxville, 

Tennessee  37919-4000 
Memphis  Office.  One  Memphis  Mace,  200 

Jefferson  Avenue.  Suite  1200,  Memphis, 

Tennessee  38103-2335 
Nashville  Office,  One  Commerce  Place,  Suite 

1600,  Nashville,  Tennessee  37239-1600 
Texas 

Dallas  Office.  525  Griffin  Street  Room  106, 

Dallas,  Texas  75202-5007 
Houston  Office,  National  Bank  of  Texas 

Building.  2211  Norfolk.  Suite  300,  Houston. 

Texas  77096-4096 
Lubbock  Office,  Federal  Office  Building.  1205 

Texas  Avenue,  Lubbock,  Texas  79401-4093 
San  Antonio  Office,  Washington  Square,  800 

Dolorosa  Street  San  Antonio,  Texas  78207- 

4563 

Utah 

Salt  Lake  City  Office.  324  South  State  Street 
Suite  22a  Salt  Lake  City.  Utah  84111-2321 
Vermont 

Burlington  Office.  Room  B-311  Federal 
Building.  11  Elmwood  Avenue,  P.O.  Box 
1104,  Burlington,  Vermont  05402-1104 

Virginia 

Richmond  Office,  701  Bast  Franklin  Street 

Richmond.  Virginia  23219-2591 
Washington 

Spokane  Office.  West  920  Riverside  Avenue. 
Spokane.  Washington  99201-1075 


West  Virginia 

Charieston  Office.  405  Capitol  Street  Suite 

706.  Charleston,  West  Virginia  25301-1795 
Wisconsin 

Milwaukee  Office,  Henry  S.  Reuss  Federal 
naza,  310  West  Wisconsin  Avenue.  Suite 
138a  Milwaukee,  Wisconsin  53203-2289 

Wyoming 

Casper  Office,  4225  Federal  Office  Building. 
P.O.  Box  SSa  100  East  B  Street  Casper. 
Wyoming  82602-1918 

PART  US-RECOGNITION  OF 
JURISOICnONSWITH 
SUBSTANTIALLY  EQUIVALENT  LAWS 

2.  The  authority  citation  for  Part  115 
continues  to  read  as  follows: 

Autfaocity:  Sees.  810(c).  816.  Civil  Rights  Act 
of  19ea  42  US.C  3610(c).  3616:  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d]. 

3.  Paragraph  (a)  of  {  115.10  is  revised 
to  read  as  follows: 

S  115.10   CoiiMquMKM  of  rvcognltkm. 

(a)  Where  all  alleged  violations  of  the 

Act  contained  in  a  complaint  received 

by  the  Assistant  Secretary  appear  to 

constitute  violations  of  a  State  or  local 

fair  housing  law  within  a  jurisdiction 

that  has  been  recognized  as  having  a 

substantially  equivalent  fair  housing 

law,  the  complaint  shall  be  referred 

promptiy  to  die  appropriate  State  or 

local  agency,  and  no  further  action  shall 

be  taken  by  the  Assistant  Secretary  with 

respect  to  such  complaint,  except  as 

provided  for  by  the  Act  and  by 

§S  105.20-105.22  of  this  chapter. 
***** 

Dated:  May  20, 1968. 

Judith  Y.  Bradiman, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

[FR  Doc.  88-14285  Filed  6-24-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  761 
(OPTS-62053A;  FLR  3369-2] 

Pdychlorinated  Biphenyls;  Exclusions, 
Exemptions  and  Use  Auttwrizations 

AQENCV:  Envlroninental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  Tliis  final  rule  amends 
existing  rules  controlling  the  processing, 
distribution  in  commerce,  and  use  of 
PCBs  by  excluding  additional  materials 
containing  less  than  50  parts  per  million 
(ppm)  polychlorinated  biphenyls4(PCBs) 
from  regulation  under  section  6(e)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
which  generally  prohibits  the 
manufacturing,  processing,  distribution 
in  commerce,  and  use  of  I'CBs.  EPA  has 
found  that  activities  allowed  under  this 
rule  will  not  present  unreasonable  risks 
of  injury  to  public  health  or  the 
environment. 

CFFECnvc  date:  This  rule  shall  be 
effective  July  27, 198& 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44, 401 M  St.. 
SW.,  Washington.  DC  20460.  (202^554- 
1404).  TDD  (202)  554-0551. 
SUFPtOKNTARY  INFORMATION:  EPA  is 
issuing  this  regulation  to: 

(1)  Qiminate  the  Viton  elastomer 
glove  requirement  for  workers  servicing 
heat  transfer  and  hydraulic  systems. 

(2)  Allow  certain  equipment  and 
materials  that  have  been  adequately 
decontaminated  to  be  used  and 
distributed  in  commerce. 

(3)  Maintain  the  3  parts  per  billion 
(ppb)  effluent  limit  for  releases  from 
pulp  and  paper  mills. 

(4)  Allow  the  use  of  waste  oil 
containing  <50  ppm  PCBs  as  a  fuel  in 
certain  combustion  units. 

(5)  Exclude  from  the  ban  on 
processing,  distribution  in  commerce, 
and  use.  certain  products  containing 
<50  ppm  PCBs  that  were  "legally" 
manufactured,  processed,  distributed  in 
commerce  or  used  prior  to  October  1. 
1964.  I 

LBodcground 

Section  6(e)  of  TSCA  generally 
prohibits  the  manufacture,  processing, 
distribution  in  commerce,  and  use  of 
PCBs.  Under  section  6(e)(2),  the  Agency 
may  authorize  non-totally  enclosed  uses 
of  PCBs  upon  a  determination  that  such 
uses  will  not  present  an  imreasonable 


risk  of  injury  to  health  or  the 
environment.  Also,  imder  section  6(eK3). 
EPA  may  by  rule  grant  1-year 
exemptions  from  the  general 
manufacture,  processing,  and 
distribution  in  commerce  prohibitions. 
Such  exemptions  may  be  granted  where 
the  petitioner  can  demonstrate: 

(1)  That  the  activity  to  be  exempted 
will  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment 

(2)  That  good  faith  efforts  have  been 
made  to  develop  a  substitute  for  PCBs 
which  does  not  present  an  unreasonable 
risk. 

In  the  Federal  Register  of  May  31. 1979 
(44  PR  31514).  EPA  issued  its  first 
regulation  implementing  the  TSCA 
section  6(e)(2)  and  section  6(e)(3) 
prohibitions.  That  first  rule  (the  PCB  Ban 
Rule)  included  among  its  provisions  a 
general  exclusion  bom  regulation  for 
those  activities  involving  PCBs  at  levels 
less  than  50  parts  per  million  (ppm).  The 
only  exception  to  the  general  exclusion 
for  activities  involving  less  than  50  ppm 
materials  was  a  prohibition  on  the  use 
of  waste  oil  as  a  dust  suppressant, 
sealant,  or  coating.  This  prohibition 
applied  to  waste  oils  with  any 
detectable  levels  of  PCBs. 

The  Environmental  Defense  Fund 
(EDF)  successfully  challenged  this 
general  50  ppm  regulatory  cutoff,  and  on 
October  30, 1980,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  remanded  the  Ban  Rule  to  EPA 
for  further  action  consistent  with  its 
opinion.  The  Court  determined  that 
there  was  not  substantial  evidence  in 
the  record  which  would  support  the 
decision  to  exclude  generally  from 
regulation  all  materials  containing  PCBs 
at  concentrations  less  than  50  ppm.  The 
Court  stated  that  a  proper  exclusion 
would  need  to  be  more  finely  tailored  to 
the  purposes  of  excluding  ambient 
sources  of  PCBs,  or,  be  premised  upon  a 
finding  that  the  designated  cutoff  does 
not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment.  The 
rulemaking  history  of  the  PCB  Ban  Rule 
is  described  in  detail  in  the  proposed 
"Exclusions.  Exemptions  and  Use 
Authorizations"  Rule  published  July  8, 
1987  (52  FR  25838). 

On  February  20. 1981.  the  Chemical 
Manufacturers  Association  (CMA),  EDF. 
and  other  industry  interveners  in  die 
EDFv.  EPA  litigation,  filed  a  joint 
motion  with  EPA  seeking  a  stay  of  the 
court's  mandate.  The  Court  granted  the 
joint  motion  on  April  13, 1981,  thereby 
staying  the  issuance  of  its  mandate 
pending  the  development  by  EPA  of 
additional  regulations  concerning  PCBs 
with  concentrations  less  than  50  ppm. 

EPA  imdertook  the  regulation  of  PCBs 
in  concentrations  less  than  50  ppm  in 


two  phases.  On  October  21, 1982,  the 
Agency  issued  the  Closed  and 
Controlled  Waste  Manufacturing 
Process  Rule  (47  FR  46860)  which 
excluded  from  the  general  prohibitions  a 
limited  number  of  diemical 
manufacturing  processes  defined  as 
"closed"  pr  "controlled  waste" 
processes.  These  processes  either 
resulted  in  no  PCB  releases  or  releases 
only  in  controlled  waste  streams.  In 
essence,  the  Closed  and  Controlled  Rule 
allowed  limited  new  manufacture  of 
PCBs,  but  only  when  the  PCBs  were 
controlled  and  not  released  to  the 
environment. 

On  July  10, 1984,  EPA  completed  the 
second  phase  of  rulemaking  concerning 
low  concentration  PCBs.  The 
"Uncontrolled  Rule"  (49  FR  28154)  was 
issued  regulating  manufacturing 
processes  generating  low  concentration 
PCBs  in  other  than  "closed"  and 
"controlled  waste"  processes  as  well  as 
other  activities  involving  previously 
generated  low  concentration  PCBs.  This 
second  Rule  excluded  from  regulation 
additional  manufacturing  processes  that 
generated  PCBs  as  byproducts  and 
impurities  and  allowed  the  limited 
recycling  of  PCBs  in  the  manufacture  of 
asphalt  roofing  materials  and  paper 
products.  EPA  found  that  these 
additional  activities  could  be  excluded 
bom  the  general  prohibition  on  the 
manufacture,  processing,  distribution  in 
commerce,  and  use  of  PCBs  because 
these  other  activities  do  not  present  an 
unreasonable  risk  of  injury  to  public 
health  or  the  environment 

On  October  1, 1984,  the  date  that  the 
Uncontrolled  Rule  became  effective,  the 
court  lifted  its  stay  and  any  activity 
involving  any  quantifiable  level  of  PCBs 
was  banned  unless  EPA  had  specifically 
excluded,  exempted,  or  authorized  the 
activity  by  regulation  (49  FR  28173,  July 
la  1984). 

The  practical  effect  of  this  action  was 
to  make  illegal  many  activities  involving 
previously  generated  PCBs  which  were 
neither  anticipated  nor  specifically 
evaluated  during  the  development  of  the 
Uncontrolled  Ride.  Many  activities 
involving  low  concentrations  of 
previously  generated  PCBs  were  now 
prohibited,  regardless  of  the  fact  that 
they  may  have  presented  no  greater  risk 
than  certain  activities  specifically 
allowed  in  the  July  10. 1964  rule. 

Petitions  seeking  judicial  review  of 
the  July  10. 1964  rule  were  filed  on 
September  24. 1984,  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  by  the  American  Paper  Institute 
(API),  the  Fort  Howcud  Paper  Company 
(Ft  Howard),  the  Outboard  Marine 
Corporation  (OMC),  and  the  American 
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Die  Casting  Institute  (AOCI).  The 
challenees  yfen  consolidated  for 
resolution,  sad  the  CheuBkal 
Manufoctu^  AssociatioB  (CMA) 
entered  thel  ^tigation  as  an  intenrenor 
and  respondent.  EPA  recogniaed  the 
concents  o^ttie  petitioners,  and  on 
August  7. 1M6.  EPA  entered  into  a 
settlement  figreement  EPA  agreed  to 
propose  sp«tific  amendments  to  the  July 
10, 1984  relation  to  address  the 
concerns  ol  ^  petitioners. 

EPA  profOaed.  in  the  Podwal  Register 
of  July  8. 19  ip  (52  FR  25838).  to  amend 
the  Julyia  1B84  PCB  Rule  (the 
"Uncontel^d  Rule")  by  excluding 
additional  itKterials  firom  regulation 
based  on  EISA's  determination  that 
activities  inuolving  these  materials  do 
not  present  iSn  unreasonable  risk  of 
injury  to  health  or  to  the  environment  In 
the  July  8, 19B7  proposed  rule.  EPA 
proposed  the  following  amendments  to 
the  regulations  governing  the  processing, 
distribution,  in  commerce,  and  use  of 
PCBs.         ]j 

1.  To  genially  authorize  the 
processing,  distribution  in  commerce, 
and  use  ofpvoducts  containing  less  than 
50  ppm  PCBs  provided  that  the  PCBs 
present  in  tl^^  products  were  legally 
manufactured,  processed,  distributed  in 
commerce,  and/or  used  prior  to  October 
1, 1984.  The  only  exception  that  EPA 
proposed  tofliis  generic  exclusion  of 
activities  involving  less  than  50  ppm 
PCBs,  was  tb(  place  limitations  on  the 
use  of  oil  containing  less  than  50  ppm 
PCBs  as  a  fuel.  EPA  proposed  to  restrict 
the  burning  of  oil  containing  less  than  50 
ppm  PCBs  to  industrial  boilers  and 
furnaces,  which  EPA  believes,  as  a 
class,  will  pf^vide  for  more  efficient 
combustion  [than  nonindustrial  boilers 
and  furnace^ I 

2.  To  autMdrize  the  distribution  in 
couunerce  of  equipment  and  other 
materials  contaminated  with  PCBs  from 
a  spill,  provided  that  such  materials  are 
decontaminated  in  accordance  with 
EPA's  appli44ble  PCB  spUl  cleanup 


pohcies. 

3.  To  eli 
limit  of  less 
(3  ug/L). 
(ppb).  for  to 


■ate  the  water  discharge 
Vn  3  micrograms  per  liter 
Jily  3  parts  per  billion 

,4l  Arodors  leaving  a  paper 

processing  sf  ^. 

4.  To  elimhiate  the  requirement  that 
owners  of  hidraulic  and  heat  transfer 
systems  proVlde  Viton  elastomer  gloves 
for  workers  Servicing  this  equipment, 
and  that  workers  wear  these  gloves 
when  servicjag  heat  transfer  and 
hydraulic  systems. 

Of  the  proposed  amendments,  the 
proposal  to  generally  authorize  the 
processing,  distribution  in  commerce, 
and  use  of  p^ducts  containing  less  than 
SO  ppm  PCB4  (with  a  restriction  on  the 


use  of  oil  containing  less  than  50  ppm  as 
a  fael  in  nonindustrial  boilers)  was  the 
most  significant  of  die  Jidy  8. 1987 
proposids  and  drew  die  BMet  comment 
The  Agency  invited  comments  (m 
various  aspects  of  its  proposal  regarding 
products  containing  1^  dian  50  ppm 
PCBs,  including  the  exposure 
assessment  that  supports  the  Agency's 
decision  to  prohibit  the  burning  of  low- 
concentration  PCB  waste  oU  hi 
nonindustrial  boilers  and  furnaces,  b 
the  proposed  rule.  EPA  indicated  that  it 
would  use  any  new  information 
submitted  to  the  Agency  to  reconsider 
the  appropriateness  of  its  approach 
concerning  the  burning  of  oil  containing 
less  than  50  ppm  PCBs  as  a  fuel,  wiUi 
the  option  of  excluding  all  used  oil 
products  (with  less  than  50  ppm  PCBs) 
from  regulation,  without  any  restrictions 
on  burning  or  other  recycling  activities. 

EPA  received  over  40  comments 
during  the  public  comment  period  which 
closed  on  September  8, 1987.  EPA 
received  comments  from  a  number  of 
different  sources,  including  electrical 
utilities,  chemical  manufacturers,  heavy 
equipment  manufacturers,  pulp  and 
paper  mills,  members  of  trade 
associations,  the  electrical  equipment 
service  industry,  and  an  environmental 
group. 

Hie  comments  are  summarized  in 
"Response  to  Conunents  on  the  NPR  for 
Amendments  to  the  Uncontrolled  PCBs 
Rule,"  June  1988.  Several  comments 
were  also  received  following  the  close  of 
the  comment  period,  which  EPA 
accepted  and  considered  as  they 
contained  information  not  available 
eariier.  On  September  21, 1987,  EPA  held 
an  informal  hearing  in  Washington,  DC 
at  the  request  of  the  Electrical 
Apparatus  Service  Association  (EASA). 
EASA  addressed  the  issues  of  the 
buying  and  selling  of  used  transformers, 
salvaging  and  relwilding  operations,  and 
the  effect  of  the  Proposed  Rule  on  this 
service  industry.  Six  EASA  members 
provided  testimony  on  various 
provisions  of  the  Proposed  Rule,  and  a 
transcript  of  the  hearing  appears  in  the 
Docket 

EPA  has  considered  all  comments 
received  in  response  to  the  Proposed 
Rule  (as  well  as  comments  received 
after  the  close  of  the  comment  period) 
and  has  modified  the  rule  where 
appropriate.  A  more  detailed 
explanation  of  regulatory  development 
history  is  presented  in  the  Preamble  to 
the  Exclusions,  Exemptions  and  Use 
AuthorizatitHis  Proposed  Rule  of  July  8, 
1987.  A  brief  overview  of  the  final  rule 
follows. 


n.  Overview  of  die 

A.  General  Excluaion  for  Products 
Containing  Leas  than  SO  PPM  PCBS 

On  October  1. 1984  (the  effective  date 
of  the  Uncontrolled  Rule),  die  Court  of 
Appeals  for  die  District  of  Columbia 
Circuit  lifted  die  stay  of  mandate  that 
had  been  in  place  sfaice  the  Court's 
decision  to  remand  to  EPA  the  general 
50  ppm  regulatory  cutoff  for  PCBs.  The 
effect  of  this  action  was  to  ban  all  PCB- 
related  activities  diat  were  not 
specifically  excluded,  authorized,  or 
exempted  by  EPA  under  TSCA 
regulations  (40  CFR  Part  761).  The  rule 
made  illegal  many  activities  involving 
previously  generated  PCBs  at 
concentrations  of  less  than  50  ppm.  EPA 
had  not  anticipated  the  many  activities 
diat  would  be  banned  when  the  general 
50  ppm  cutoff  was  removed,  and  many 
of  these  activities  were  not  evaluated      « 
during  the  development  of  the  1984 
Uncontrdled  Rule. 

CMA  and  others  raised  specific 
concerns  about  the  effect  of  this  ban  on 
the  distribution  in  commerce,  further 
processing,  and  use  of  products 
containing  less  than  50  ppm  PCBs  that 
were  produced  legally  before  October  1, 
1984,  but  which  were  in  storage  for  use 
or  distribution  in  commerce  when  the 
Uncontrolled  Rule  became  effective. 
These  products,  they  argued,  should  be 
allowed  to  be  further  processed, 
distributed  in  commerce,  and  used,  but 
EPA  did  not  specifically  authorize  or 
exempt  these  products  by  the  terms  of 
the  Uncontrolled  Rule.  EPA  agreed  vnth 
the  principle  that  materials  containing 
less  than  50  ppm  PCBs  diat  were  legally 
in  existence  before  October  1, 1984 
should  be  allowed  to  be  further 
processed,  distributed  in  commerce,  and 
used.  Accordingly,  EPA  agreed  to 
address  these  concerns  in  a  proposed 
rule. 

In  the  July  8, 1967  proposed  rule,  die 
Agency  proposed  to  amend  the  existing 
regulations  by  generally  excluding  bom. 
the  TSCA  section  8(e)  prohibitions  the 
processing,  distribution  in  commerce, 
and  use  of  products  containing  less  than 
50  ppm  PCBs,  provided  these  products 
were  legally  manufactured,  processed, 
distributed  in  commerce,  or  used  prior  to 
October  1, 1964.  The  term  "legally,"  as 
used  in  this  exclusion,  includes  products 
created  from  PCB  activities  allowed  by 
EPA  by  regulation,  by  exemption 
petition,  by  settiement  agreement  or 
pursuant  to  other  Agency-approved 
programs.  The  only  exception  Uiat  EPA 
proposed  to  this  generic  SO  ppm  cutoff 
for  processing,  distribution  in  commerce, 
and  use  of  PQBs  was  a  restriction  on  the 
use  of  oil  containing  less  than  50  ppm  as 
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a  hiei  in  nonindustiia}  boilers  and 
furnaces.  Materials  containing  less  than 
50  ppm  PCBs  as  a  result  of  a  spill  of  50 
ppm  or  greater  material  after  the 
effective  date  of  the  disposal  regulations 
(July  2. 1979)  are  not  excluded  from 
regulation  by  the  terms  of  this  provision. 

In  this  final  rule,  EPA  has  adopted  this 
generic  exclusion  based  upon  its 
determination  that  activities  involving 
products  containing  less  than  50  ppm 
PCB  generally  do  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA'a  --t  -'    j 
analyses  demonstrate  that  the 
incremental  risks  associated  with  the 
processing,  distribution  in  commerce, 
and  use  of  products  with  PCB  levels  up 
to  50  ppm  are  outweighed  by  the 
tremendous  costs  that  would  be 
incurred  by  banning  the  further 
processing,  distribution  in  commerce, 
and  use  of  PCBs  at  these  levels. 

While  EPA  has  included  used  oil 
products  containing  less  than  SO  ppm 
PCBs  within  the  class  of  "excluded  PCB 
products,"  the  Agency  is  restricting  the 
use  of  PCB  containing  oil  as  a  fuel.  EPA 
has  also  determined  that  the  burning  of 
PCB  containing  oil  in  concentrations 
below  50  ppm  in  industrial  boilers  and  . 
furnaces  does  not  present  an 
um«asonable  risk  to  public  health  or  the 
environment  under  normal  operating 
conditions.  However,  the  finding  of  no 
unreasonable  risk  for  the  use  of  PCB- 
containing  oil  as  a  fuel  does  not  include 
the  burning  of  PCB  containing  oil  under 
combustion  conditions  which  are  likely 
to  promote  the  formation  of 
polychlorinated  dibenzofurans  (PCDFs). 
EPA  believes  that  among  known  classes 
of  boilers  and  furnaces,  nonindustrial 
boilers  and  furnaces  are  most  likely  to 
create  combustion  conditions  conducive 
to  the  formation  of  PCDFs  and  that  the 
burning  of  PCB  containing  oil  as  fuel 
during  startup  and  shutdown  operations 
in  industrial  boilers  and  furnaces  are 
also  likely  to  create  combustion 
conditions  conducive  to  incomplete 
combustion.  Further,  PCDFs  are 
considered  to  be  more  toxic  than  PCBs 
and  their  formation  and  release  during 
the  burning  of  oil  under  certain 
combustion  conditions  in  nonindustrial 
boilers  and  furnaces  could  present  a 
significant  risk  to  public  health  and  the 
environment  Thus,  EPA  is  restricting 
the  burning  of  oil  containing  less  tfian  50 
ppm  PCBs  as  a  fuel  to  industrial  boilers 
and  furnaces  except  during  startup  and 
shutdown  operations. 

B.  Land  Application  of  Sewage  Sludges 

Land  application  practices  involving 
PCBs  at  levete  less  than  50  ppm  are 
governed  by  provisions  of  non-TSCA 
regulatory  programs.  Therefore,  EPA  is 


not  addressing  the  land  application  of 
sewage  aludges  under  this  rule  because 
any  risks  from  these  activities  can  be 
eliminated  or  reduced  by  action  taken 
under  other  laws  administered  by  EPA. 
EPA  has  the  authority  to  manage 
sewage  sludge  and  other  wastes 
containing  less  than  50  ppm  PCBs  (43  FR 
24803.  June  7. 1978),  under  the  Clean 
Water  Act  (CWA)  and  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
programs.  Further  discussion  of  this 
issue  can  be  found  in  the  Proposed  Rule 
at  52  FR  25855. 

C.  Use  Authorization  for  Hydraulic  and 
Heat  Transfer  Systems— Requirement 
for  Use  of  Viton  Gloves 

In  the  1979  Ban  Rule  (44  FR  31514), 
EPA  authorized  the  non-totally-enclosed 
use  of  PCBs  at  concentrations  of  50  ppm 
or  greater  in  hydraulic  systems  and  in 
heat  transfer  systems  (40  CFR  761.30  (d) 
and  (e)).  The  1979  use  authorizations 
contained  conditions  relating  to  testing 
and  retrofitting  which  were  designed  to 
reduce  the  concentrations  of  PCBs  in 
these  systems  to  levels  less  than  50  ppm 
by  July  1,1984. 

In  the  July  la  1984  Uncontrolled  Rule, 
EPA  authorized  the  use  of  PCBs  in 
hydraulic  and  heat  transfer  systems  at 
concentrations  less  than  50  ppm  for  the 
remainder  of  their  useful  lives.  EPA 
foiuid  that  the  continued  use  of  these 
systems  did  not  present  an 
unreasonable  risk  of  injury  to  public 
health  or  the  envirbnment  The  1984  use 
authorization,  however,  imposed  a 
condition  on  the  continued  use  of  this 
equipment  which  required  owners  of 
systems  to  provide  woricers  with  Viton 
elastomer  gloves  for  protection  against 
dermal  exposure  to  PCBs.  Outboard 
Marine  Corp.  (OMC)  and  the  American 
Die  Casting  Institute  (ADCI)  raised 
concerns  about  the  Viton  glove 
requirements  in  a  settlement  discussion 
with  EPA.  They  believed  this 
requirement  unnecessary  to  prevent 
unreasonable  risk. 

After  reviewing  the  record  for  its 
original  decision  to  require  the  use  of 
Viton  gloves.  EPA  found  that  the  cost 
associated  with  requiring  the  use  of 
gloves  was  significantly  higher  than 
originally  estimated.  Further,  EPA  also 
found  that  the  risks  posed  by  servicing 
heat  transfer  and  hydraulic  equipment 
containing  less  than  50  ppm  PCBs  did 
not  outweigh  the  large  costs  associated 
with  requiring  the  use  of  Viton  gloves,  or 
any  other  effective  glove  that  is 
commercially  available.    ' 

Accordingly,  EPA  is  amending  the 
authorization  for  hydraulic  and  heat 
transfer  systems  containing  less  than  50 
ppm  PCBs  by  eliminating  the  conditions 
requiring  owners  to  provide,  and 


maintenance  woffcers  to  wear,  gloves 
formulated  from  VJton  elastomer.  After 
evaluating  eoonomic  kiformation  not 
examined  daring  the  1984  rulemaking, 
and  updating  EPA's  estimate  of  the 
concentration  of  PCBs  in  these  systems 
as  of  1987.  EPA  has  determined  that  the 
servicing  of  heat  transfer  and  hydraulic 
systems  without  gloves  does  not  present 
an  unreasonable  risk  of  injury  to  public 
health  or  the  environment. 

The  Agency  wishes  to  emphasize  that 
the  use  of  impermeable  gloves  to 
prevent  dermal  contact  with  PCB- 
containing  fluids  may  be  warranted  but 
the  choice  of  such  protection  will  be 
dependent  on  factors  such  as  the 
duration  of  occupational  exposure, 
concentration  of  PCB-containing  fluid. 
and  the  costs  and  permeability  of  the 
glove  material. 

D.  Water  Discharge  Limit  of  3  PPB  Total 
Aroclors  for  Pulp  and  Paper  Processes 

The  July  10. 1984  rule  permitted  PCB 
recycling  activities  among  two 
manufacturing  industries — asphalt 
roofing  materials  manufacturers  and 
manufacturers  of  pulp  and  paper 
products.  Five  conditions  were  set  forth 
in  the  definition  of  "recycled  PCBs," 
including  a  limitation  on  the  level  of 
PCBs  allowed  in  water  effluents.  The 
effluent  limit  in  the  Uncontrolled  Rule 
limited  the  amount  of  AroclorPCBs  in 
water  discharged  from  these  PCB 
processing  sites  to  less  than  3 
micrograms  per  liter  (fig/L)  for  total 
Aroclors  (roughly  3  parts  per  biUion  (3 
ppb)). 

Petitioners,  Fort  Howard  and  the 
American  Paper  Institute,  filed  a  joint 
petition  challenging  the  3  ppb  total 
Aroclors  discharge  limit  for  pulp  and 
paper  mills.  The  major  concerns  were 
that  the  regulation  did  not  allow  for 
excursions  above  3  ppb  due  to  higher 
PCB  levels  in  recycled  paper  entering 
the  process  and  that  the  TSCA 
concentration-based  standard  unfairly 
penalized  those  mills  who  conserved 
water  and  had  a  decreased  volume  flow 
in  their  effluent  discharges. 
.  EPA  proposed  to  eliminate  the  3  ppb 
water  effluent  standard  for  PCBs  leaving 
pulp  and  paper  mills  for  several  reasons. 
inclu<Ung:  (1)  EPA's  belief  that  PCB 
discharges  from  pulp  and  paper  mills  are 
being  adequately  regulated  by  state 
permitting  authorities,  and  (2)  EPA's 
recognition  that  under  the  recently 
enacted  CWA,  Congress  now  requires 
that  all  states  adopt  water  quality 
criteria  within  2  years  for  chemicals 
which  have  been  evaluated  by  EPA. 
Since  water  quality  criteria  exist  for 
PCBs.  EPA  believed  that  it  had 
additional  assurance  that  all  PCB 
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!  volume  flow)  is 
h  the  Qean  Water  Act's 
estncUng  dischaiges  as 
oadi  followed  by  states 
baige-permftting 
,  .PA  believes  it  prudent  to 
be  consistent  with  approaches  already 
used  by  the  ifigency  and  slate 
authorities  emd  permit  fvriters  for 
controlUng  tte  PCB  disdiaige  limit  into 
water.  Allovraig  for  a  mass-based 
limitation  wU  continue  ioxegulate  the 
absolute  ainbbnt  of  FC8s  ed(|ed  to  the 
environment  prom  a  point  source.  EPA 
has  not  chaiued  the  3  ppb  standard  for 
disdiarges  »om  asjriralt  roofing  material 
manufaeturiMiiecause  those 
manufacturet^  have  not  Indicated  a 
problem  in  nleeting  that  standard. 

E.  Materials  ifeoontaminaied  Pursuant 
To  Spill  Cie^aup  Policies    ■ 

The  PCB  ScaXi  Cleanup  Policy  (40  CFR 
Part  761^  Subpart  G)  became  effective  on 
May  4, 1987.  The  policy  estcblisbes 
uniform  cleanup  levels  for  specified  spill 
types  and  locations.  The  poUcy 
prescribes  cleanup  levels  for  different 
types  of  '^spi|b"  according  to  the  PCB 
concentration  in  vol  ved  in  the  spill,  the 
type  of  matenal  contaminated,  and  the 
spill  locationj.  iThe  Spill  Cleanup  Policy 
reaffiflns  jtlg^standiag  Agency  policy 
of  allowing  tu  omtinved  proceseing. 
I  distributioiiln  commerce,  anchuse  of. 
materials  thci(|havrbee»  cleaned  (o^rr> 
Agency  Stan Jkrds..  > 

.  In  the  July  19^1987  proposal.  EPA 
proposed  toaadiorize  the  distribution  in 
commerce  am  use  of  materials, 
equipment  a^d  structures  that  had  been 
decontaminated  in  accordance  with 
applicable  spill  cleanup  policies  in  effect 
at  the  time  oil  decontamination,  orif  not 
previously  decontaminated,  then^ 
decontanina^fd  at  the  time  of 


distributioii  in  commerce.  Althou^ 
these  materials  Will  be  cMtamiiiated 
with  low  levels  of  PCBa.  EPA  praposed 
to  authorize  theeeactividcs  faecauae  . 
EPA  has.  already  ^letermined  thai  this 
residual  level  ofcontaminatian  wflliiot 
1>resent4mreaso|uiblerisksDf  injury  to 
public  healtt  or  the  enviitmrnaat- 

This  final  mle  adihvsses  raateriale 
contaminated  wiUi  low  level  PCSs  that 
resiUted  from  a  spiU  of  controlled 
material  (PCBa  in  concentrations  of  SO 
ppm  ar  greater).  JEPA  is  excluding  from 
theTSQA  section  8(c).prohibitions.oB 
the  diatributiOD  in'oommerce  and  use  of - 
any  eqiiipmeat  etractures,  ami  other 
materials  contaminated  with  PCSs,  that 
aqtjDot  otherwise  authorised  by  40  CFR 
i  vPart zn,. providfid that theeo "materials" 
wme  dceentaminated  in  accordance 
wiffapi^eable  PCB  cleanuph  policies  in 
efCeet  at  tiie  time  of  decontamination,  or, 
if  not  previously  decontaminated,  then 
decontaminated  at  the  time  of 
distributiop  in  commerce  in  accordance 
with  the  current  cleanup  poUcy. 

nL  IMseussion  of  Amendments 

Forty-two  comments  were  received 
di^iqg  the  comment  period.  The 
majority  of  the  comments  received  in 
this  rulemaking  generally  agree  widi  the 
amendments  proposed  in  the  July  B,  1987 
Federal Ra^Lsternotice. However,  ' 
several  modifications  to  the  rule  were 
suggested  by  the  commentors.  This  Unit 
of  the  Preamble  discusses  the  major 
comments  made  in  response  to  the 
proposed  rule.  SPA's  responses  to  these 
comments,  EPA's  findings,  end  the 
rationale  for  any  additional  regulatory 
requirements.  Refer  to  die  support 
document  "Response  to  Comments 
received  op  the  NPR  for  Amendments  to  - 
the  Uncontrolled  PCBs  Rule,"  which  • 
appears  in  the  Rulemaking  Record  for 
EPA's  responses  to  comments  not 
addressed  here. 

A.  50  PPM  Regulatory  Cutoff 

1.  Excluded  PCB  Products.  EPA's  July 
8. 1987  proposed  rule  generally  excluded 
from  the TSCAsection 6(e)  prohibitions, 
the  processing,  distributloa  in 
commerce,  and  use  of  products 
containing  less  than  SO  ppm  VGB 
concentration  provided  these  PCB- 
containing  products  were  l^ally 
manufactured,  processed^  d^tributed  in 
commerce,  or  used  prior  to  October  1. 
1984.  The  term  "legally"  as  used  in  this 
exclusion  includes  activities  and    '     • 
products  created  by  these  activities  EPA 
allowed  by  regulation,  by  exemption 
petition,  by  settlement  agreement  or    ^  •  - 
pursuant  to  other  Ageney  approved 
programs;  EPA  requested  comments  on 
its  case  studies  of  the  costs  and'benefits 
of  regulating  PCBs  in  concentratians 


below  60ppai  im  investment  castbig- 
waxes  and  products  contaminated  with 
inadvertently  generated  PCBs  pitor  to 
the  effective  date  of  the  UncbntroUed 
Ride.  The  following  addresses  tiiose 
comments  and-ldehtifies  other  examples 
of  products  that  are  included  in  this ' 
generic  exoluMon.  • 

There  was  strong  general  support'  -  '^'^^^'^■ 
bom  all  commented  on  the  proposal  to 
genettdlyexdude^tMB  fbrther 
regulatidh  jmiducts  fiiat  were  legally 
contaminated  widi  previomrty  generated 
'  PGBs-att^etetthdftWf^  prior  to 
Oetoba  t,  1964.  The  proposal  was 
sapilortiNd  b^  chemichl  raam&ctwwai 
other  ind^iiirieft  aad  by^atflitier^-.. ' ., 
conQtoned  wfflf  TSCA  prohibiSmn  on 
the  repair  tiidftvbiiilding  of  electrical 
eqmpment'  EPA  r»ieived  no  comments 
on  this  proposal  from  environmental . 
groups. 

The  major  critidsm  expressed  about 
the  general  exclusion  for  products 
contaminated  at  less  than  SO  ppm  was 
EPA's  lack  of  clarity  in  defining  what 
activities  and  "products"  were  excluded 
from  regulation  by  the  SO  ppm  cutoff.  . 
Particulariy,  these  commentors  support 
EPA  in  its  decision  to  exclude  a  broader 
class  of  products  than  was  described  by 
the  precise  terms  of  the  definition  set 
lOTth  in  die  Settlement  Agreement,  but 
ask  that  EPA  clarify  the  regulatoiy 
language  to  better  express  this  intent 
The  precise  terms  of  the  Settlement 
Agreement  pall  for  the  Agency  to 
propose  to  authorize  tiie  processing, 
distribution  in  commerce,  and  use  of 
existing  stocks  of  products 
contandnated  with  PCBs  at 
concentrations  less  than  60  ppm,  in 
cases  where  these  products  were  legally 
manufactured,  processed,  or  distributed 
in  commerce  before  October  1, 1964.  As 
noted  in  comments  by  Southern 
California  Gas  Company  (SoCalGas), 
strictly  limiting  the  definition  of  what  is 
excluded  would  have  the  effect  of 
placing  any  products  contaminated  by 
"ambient"  PCBs  after  the  1984  date 
widiin  a  class  of  products  still  subject  to 
the  ban  on  processing,  distribution  in 
commerce,  and  use.  "Ilie  result  is  seen 
by  SoCalGas  to  be  at  oddswlth  dio 
Agency's  expressed  intent  not  to - 
rebate  "old"  or  ambient"  PCBs  at  - 
levels  of  less  than  80  ppm<S2FR  25843, 
July  &  1967).  SoCalGas  is  concerned  that 
by  a  strict  reading  of  the  nde,  many  of 
the  products  ooatamineted  with  low 
levds  of-PGBs  from  historic  PCB  uses  or 
during  recycling  activities  would  still  be 
regulated 

■    The  Agency  acknowledges  the 
validity  of  these  comments.  It  is  the 
Agency's  intent  to  allow  the  processing, 
distribution  in  commerce,  and  use  of 
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PCBs  IB  concentrations  below  SO  ppm 
provided  that: 

a.  The  PCBs  were  legally 
manufactured  before  October  1.  IMi. 

b.  If  the  PCBs  were  processed, 
distributed  in  commerce,  or  used  before 
October  1. 1984.  they  were  legally 
processed,  distributed  in  commerce  or 
used. 

c.  The  resulting  PCB  concentration 
(i.e^  below  50  ppm)  is  not  a  result  of 
dilution,  or  leaks  and  q>ills  of  PCBs  in 
concentrations  ever  50  ppm  after  the 
effective  date  of  the  disposal 
regulations. 

The  only  exceptions  to  the  general  50 
ppm  cutoff  for  die  use  of  previously 
generated  PCBs  are  EPA  pnrfiibitions  on 
the  nse  of  PCBs  at  any  detectable 
concentration  as  a  sealant,  coatii^  or* 
dost  control  agent  and  the  use  of  PCBs 
at  >2  ppm  as  a  fuel  in  nonindustrial 
boilers  and  furnaces.  Since  EPA 
received  many  comments  on  its 
proposal  to  restrict  die  ose  of  less  than 
50  ppm  material  as  a  foet  in 
nonhidnstrial  boilers  and  furnaces,  EPA 
has  summarized  diese  comments 
sepanrtriy  in  Unit  III.B  of  this  document 

In  reqionse  toan  infonnation  request 
in  the  July  B,  1987  proposal,  the 
Ootboard  Marine  Cofporation  (OMC) 
submitted  data  on  the  concentration  of 
PCBs  io  investment  casting  waxes.  At 
the  time  of  the  Phiposed  Rule,  the 
Agency  supported  tbe  inclusion  of 
investmmt  casting  waxes  among  the 
class  of  exchided  ptodocts  based  upon 
mathematical  modeling  whidi  estimated 
average  PCB  contamination  in  these 
waxes  to  be  10  ppm.  The  Outboard 
Marine  Corporation  survey  data, 
collected  am  fbe  last  2  years,  indicated 
that  only  18  peroeat  at  the 
appraximately  70  samples  tested 
contained  detectable  levels  of  PCBs.  The 
average  PCB  conoentratioB  fcr  those 
samples  was  14  ppm.  This  information 
confina*  the  Agency's  earlier  estimates 
and  supports  the  inchision  of  investment 
casting  waxes  among  the  general  PCB 
products  exdosion. 

The  comments  also  expressed  strong 
and  uDiform  support  for  the  proposed 
products  exclusion  and  its  effect  on  the 
further  use,  processing,  and  distrilmtion 
in  commerco^of  oanpaients  derived 
from  non-PGB  electrical  eiiuipBwnt  {PCB 
electrical  eqaipmaat  containing  less 
than  SO  ppm  PCBa  in  dielectric  flidds). 

Several  commenlors  reqnested  that 
the  rule  make  express  relermoe  to  heat 
transfa  and  hydraulic  eqaipotent  and 
other  misoellaneeas  equi|»ient  in  Ase.  or 
in  storage  for  reuse,  whidi  has  bena  in 
contact  with  material  less  than  50  ppm 
PCBs.  rather  than  leaving  this  class  of 
equipment  inferoitially  covenid  by  the 
broad  products  language.  The  Agency 


has  indaded  these  items  and  ttielr  Buids 
as  examples  of  prododa  oovarad  by  the 
exdaston.  HydraoKcaad  iMat  traaslsr 
equipment  which  has  baan  ralrofitted 
and  "reclassified"  aceardh«  to  TSCA 
procadof^  and  regnlatiaas  Mb  widdn 
this  dass  of  cxdoded  podacO.  GaoeM 
Motors  Ceipoiatien  sobmitteil  cost  data 
on  the  efieds  of  lemuwhig  ttie 
proh&ition  of  distribution  in  coanaeroe 
and  processing  of  this  aqultaaentTWo 
General  Motors  facilities  wo«dd 
expeifeace  an  appfoodauta  $9  adllion 
savings  when  the  TSCA  proUbitions 
agaiast  distributimi  in  commefce  of  non- 
PCB  heat  transfer  and  bydraaUe 
equipment  in  use  or  hi  storage  are  Ufted. 

EPA  also  notes  that  component  parts 
derived  from  die  reboildiiig  or  salvagiQg 
of  electrical  eqoipmant  mntaining  PGBs 
at  levds  less  than  SO  ppm  qoalify  as ' 
"exdoded  PCB  prodads".  In  addition  to 
component  parts,  die  exdosion  also. 
indudes  sudi  activities  as  baying, 
selling,  and  servicing  of  osed  qon-totally 
endosed  transformers  that  contain 
fluids  with  concentrations  of  less  than 
50  ppm  PCBs.  As  noted  in  the  Proposed 
Rule.  52  PR  25854,  die  Agency  believes 
that  recycling  activities  invirfving  these 
comptmeats  do  not  present  any 
significandy  greater  risks  than  other 
activities  conneded  with  the 
imrestrieted  qse  of  non^PCB  electrical 
eqOipment 

Two commentonreqaested  that  the 
exdosion  for  non  PCS  equipment 
recyding  activities  be  extended  to  PCB- 
contamiaated  electrical  equipment 
(containing  concfentrations  of  SO  to  500 
ppm  PCB).  The  Electrical  Apparatus 
Service  Association  (EASA)  and  Utility 
Solid  Waste  Activities  C^oup  (USWAG) 
joined  in  sofUng  the  extension  of  the 
exempticRi  to  components  Chmb  PCB- 
contaminated  dectrical  eqidpment  or  in 
the  devdopment  of  a  new 
decontamination  method  whidi  would 
allow  electrical  utility  operating 
companfes  to  continue  their  activities. 
Ccmcetn  was  raised  about  current 
inventories  of  used  components  which 
would  be  used  in  the  repair  of  PCB- 
contaminated  transfomers.  bi  most 
cases,  these  components  are  no  longer 
manufactured,  and  the  entire 
transformer  may  be  rendered  useless 
without  the  necessary  used  replacement 
parts. 

EPA  notes  that  the  regulations 
presently  aothcnize  a  uttlity  t^t  owns 
used  con^Kmaats  renovad  from 
electrical  cqaipaieBt  owned  by  die  same 
utility  odaipany  totise  these  component 
parts  ia  the  rqiair  of  odier  aqaipment- '  ^ 
undei  Ua  owuershlpi  However,  if  a 
componehl  part  bna  PCB'Ooatandaatcd 
electrical  eqaipiUBUt  is  usedto  repair 
non-PCB  etpripment  the  equipment  must 


be  considered  to  be  KB-contaminated 
after  nepair. 

In  responses  to  EASA's  comments 
EPA  also  notes  that  the  existing  PCB 
regulations  already  provide  a 
mechanism  for  "decontaminating"  PCB- 
contaminated  electrical  equijanent  so 
that  it  may  be  treated  in  the  same 
manner  as  non  PCB  electrical 
equipment  The  PCB  regulations  allow 
the  redassification  of  PCB-oontaminated 
electrical  equipment  Once  reclassified, 
a  piece  of  equqwient  may  be  salvaged 
for  parts  without  restriction. 

Finally,  TSCA  section  6(e)  provides 
EPA  with  the  aodiority  to  grant 
exemptions  front  te  prohibitiott  on 
distribution  in  comaieroe.  This 
medianism  is  available  for  those  who 
demonstrate  to  EPA  diat  thdr  activity 
will  not  present  an  unreasonable  risk  of 
in)ory  to  public  health  and  the 
environment  and  that  good  faith  efforts 
have  been  made  to  develop  a  snbsdtate 
for  PCBs  in  the  activity.  For  example,  in 
1984  die  Agency  granted  the  mcmbws  of 
EASA  a  l-yeor  exemption  to  process 
and  distribute  in  commerce  FCB- 
contaminated  transformers  and 
component  parts.  The  1-year  exemption 
would  allow  EASA  time  to  inform  its 
members  how  to  comply  widi  the  PCB 
regulations,  thereby  allovriag  EASA 
members  time  to  phase  out  dieir  PCB 
related  activities  that  required 
exemptions.    * 

EPA  is  adopting  the  generic  50  ppm 
exclusion  for  processing,  distribution  in 
commerce,  and  ose,  based  on  tha 
Agency's  determination  that  the  use, 
processing,  and  distribution  in 
commerce  of  products  with  less  than  50 
ppm  PCB  concentration  will  not 
generally  present  an  unreasonable  risk 
of  injury  to  health  or  the  environment 
EPA  could  not  possibly  identify  and 
assess  the  potential  exposures  from  all 
the  products  wldcfa  may  be   ^^^-^ 
contaminated  with  PCBs  at  less  than  50 
ppm.  However,  EPA  conduded  that  the 
majority  of  the  hypothetioal  exposures 
devdoped  in  support  of  the  fidy  10, 1984 
rule  were  not  significant  and  in 
incidents  where  higher  exposures  were 
calculated,  further  evaluation  of  the 
assumptions  sboared  that  the  estimated 
exposures  overestiaiated  actual 
expeded  exposures  from  die  produds. 
EPA  befieveft  diat  die  qnlltattva 
condusions  reached  in  1984  with  regard 
to  products  (with  oonoenlrations  op  to 
SO  ppm)  bom  exdoded  manofaeturing 
practices  apply  witfaequal  force  to  the 
products  exduded  by  this  final  rale.  In 
additioiu  EPA  has  oondaded  diet  die 
costs  associated  widi  the  strid 
prohibition  on  PCB  activities  are  large 
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and  outwei^l^  the  risks  posed  by  these 
activities  (s^  49  FR  28179.  July  10. 1904)< 

B.  Use  of  Pdps  Behw  50  PPM  as  a  Fuel 

The  |u|y  8, 1987  proposed  rule 
proposed  tosmend  the  PCB  regulations 
to.  in  gener^  authorize  used  oil 
recycling  acUvities  (use.  processing,  and 
distribution  iti  commerce)  involving 
used  oil  containing  less  than  SO  ppm 
PCBs.  SpeciHoally.  EPA  proposed  to 
include  used  pil  among  products 
excluded  bok  regulation  under  the 
definition  oi^f  excluded  PCB  products." 
However.  BPjfV  proposed  to  restrict  used 
oil  recycling  «ctivities  by  prohibiting  the 
burning  of  used  oil  containing  any  . 
quantifiable|level  of  PCBs  as  a  fiiel  in 
nonindustriaiboilers. 

The  prepaJBied  rule  also  proposed  to 
amend  the  dieirmition  of  "qualified 
incinerator"  codified  at  40  CFR  761,3. 
EPA  proposed  to  delete  the  reference  to 
approved  high  efficiency  boilers  Under 
761.e0(a)(3)  ltd  to  replace  that  deleted 
language  with  a  reference  to  the  high 
efficiency  boiler  criteria  and  notification 
requirements  set  forth  m  S  761.e»(a){2). 
I  The  proposal  {required  the  same 
combustion  ^bnditions  as  previously 
required  but  |i^ought  to  replace  the 
approval  recfiiirements  with  the  simpler 
requirement  of  notification  to  the  EPA 
Regional  Administrator  as  stated  in 
S  781.60(a)(2lfiii)(B). 

The  proppral  also  sought  to  make 
another  cl AS  bf  combustion  facilities 
eligible  for  buiiing  used  oils  with  less 
than  50  ppm  IrtCSs.  EPA  proposed  to 
include  comrastion  facilities  recognized 
as  acceptablel  for  burning  o^ 
specificationltused  oil  fuels"  under  40 
CFR  Part  28a  Subpart  E.  This  second 
class  consist!  lof  the  industrial 
"furnaces"  atid  "boilers"  which  are 
identified  in  |p  CFR  286.41(b)  and  whose 
owners  have|i|otified  EPA  of  their  used 
oil  burning  activities.  Tlie  criteria  for 
these  boilers  l^nd  furnaces  are  identified 
in  40  CFR  28djlO. 

Today's  rulf  allows  the  burning  of  oil 
containing  b<  Iween  2  and  49  MNS  PCBs 
as  a  fuel  in  R  C^RA-approyed  industrial 
boilers  and  fi^noces.  The  role  requires 
that  RCRA  a^Moved  units  used  to  bum 
PCB  oil  betHi^  a  and  49  ppm  must  be  ^ 
operating  at  i^iOrmal  operating 
temperatures*  jthis  requirement  prohiUts 
burning  such  i^iels  during  aither  startup 
or  shutdown  b|)enitions).  By  prohibiting 
the  use  of  oil  ks  a  fuej  between  2  and  «l 
ppm  PC3s  duHng  startup  and  shutdown 
operations  fof  these  units,  EPA  is  ^ 
effectively  eliminating  another  source 
where  conditions  are  conducive  to  the 
incomplete  coiibustion  of  PCBs  and  the 
formation  of  I  >CDFs.  The  prohibition  on 
the  use  of  thii  i  oil  during  startup  and 
shutdown  epilations  is  consistent  with 


the  Agency's  current  regulations  for 
disposing  mineral  oil  dielectiic  fluid  (50- 
499  ppm  PCBs)  in  high  efficiency  boilers 
set  forth  in  40  CFR  761.eO(B)(2)(iii)(A)(5). 
Similar  to  the  requirements  in  todays 
rule,  the  existing  rules  regarding  high 
efficiency  boilers  limit  the  fuel  feed  rate 
for  PCBs.  Section  761.eO(aK2)(iii)(A)(4) 
states  that  mineral  oil  dielectric  fluid 
cannot  oompose  more  tiian  10  percent 
5-48,9  ppm  PCBs.  (on  a  volume  basis)  of 
the  total  fiid  feed  rate.  EPA  believes 
that  the  requirements  for  burning  PCB 
fluid  between  2  and  4S  ppm  PCBs  during 
startup  and  shutdotvn  operations  in 
industrial  boilers  and  fumacea  should 
be  consistent  widi  the  existing  disposal 
ruleaset  forth  in  40  CFR  761.60. 

Today's  rule  also  prohibits  the 
burning  of  oil  containing  detectable 
concentrations  of  PCBs  in  nonindustrial 
boilers  and  furnaces  because  these 
units,  as  a  class,  are  more  likely  than 
RCRA-approved  industrial  boilers  and 
furnaces  to  operate  under  combustion 
conditions  that  are  conducive  to  the 
volatilization  of  PCBs  and  the  formation 
of  toxic  products  fiom  the  incomplete 
combustion  of  PCBs. 

In  the  ProposedjRule.  EPA  concluded 
that  nonindustriafboilers  are  typically 
small  to  medium  ia^  unmanned  units 
that  may  not  achiev^optimum 
combustion  conditions  when  burning 
fuel  that  the  unit  was  not  desired  to 
bum.  EPA  believed  that  very  few,  if  any, 
of  these  units  are  equipped  with 
emissions  control  equipment  while 
many  industrial  boilers/fqmaces  are  so 
equipped.  Further,  nonindustrial  units 
are  more  Ukely  to  be  located  in  an  urban 
setting  where  sources  are  fiequently 
clustered  together,  they  generally  have 
lower  stack  heights,  and  have  a  sporadic 
mode  of  operation.  Emissions  plu^s 
from  numerous  sources  can  overl^  and 
increase  ambient  air  concentrations  of 
PCBs  and  PCDFs  while  simultaneously 
exposing  a  larger  population,  bi 
contrast  large  boilers  and  industrial 
furnaces  are  more  likely  to  be  operated 
by  trained  operators  and  equipped  with 
combustion  oMitrols  to  maintain 
combustion  efficiency  when  burning 
fnds  mixed  with  low  concentration 
PCBs. 

The  Agency  requested  comments  on 
its  proposal  to  prohibit  the  burning  of 
used  oil  confainiiig  less  ^an  50  ppm 
PCBs  in  nonindustrial  botlers.  (See  52  FR 
25854.  July  8. 1987).  Several  conunentors 
asserted  that  all  used  oil  products  under 
50  ppm  should  be  excluded  from  all 
TSCA  regulations,  includiiig  burner 
restrictions.  Several  conunentors  who 
opposed  the  burner  restrictions  focused 
their  objections  on  the  risk  assessment 
that  EPA  developed  in  support  of  its 
proposal.  Two  conunentors  stated  that 


the  assessment  overstated  die  potential 
of  PCDF  formation,  and  criticized  the 
ccmservative  assumptions  in  the  risk 
assessment  including  the  frequency  and 
duration  of  used  oil  burning  in 
residential  boilers.  However,  EPA  did 
not  receive  substantive  information  to 
allow  the  Agency  to  reevaluate  the  risk 
(tf  PCDF  formation  and  make  the 
required  finding  that  such  burning  does 
not  present  unreasonable  risks. 
Conunentors  didnot  provide 
information  to  support  an  adjustment  to 
the  assumptions  underlying  die 
assessment  for  the  potential  for  PCDF 
formati<m  Such  as  combustion 
efficiency,  residential  combustion  unit 
sizes  and  types,  operating  temperatures, 
formation  of  PCDFs  under  differing 
combustion  conditions,  etc. 

In  the  risk  assessment  developed  for 
the  proposed  rule,  the  Agency  concluded 
that  inhalatimi  exposures  associated 
widi  the  volatilizing  of  PCBs  during  the 
burning  of  used  oil  (with  PCBs  at  the  50 
ppm  level  or  lower)  in  small  boilers 
were  not  significant.  However,  tiie 
Agency's  quantitative  oncogenic  risk  for 
the  potential  inhalation  exposures 
associated  with  the  formation  and 
release  of  polychbrinated 
dibenzofurans  (PCDFs)  from  small-  and 
medium-sized  nonindustrial  boilers 
(which  may  operate  under  inefficient 
conditions)  was  considered  significant 
because  die  risks  fall  into  the  1  X10~*  to 
IX 10"*  range.  Moreover,  only  23  percent 
of  this  oil  is  burned  this  way;  a 
prohibition  does  not  create  great 
economic  impact  Since  EPA  received  no 
data  which  refutes  the  risk  assessment 
the  final  rule  retains  the  prohibition  on 
the  use  of  waste  oil  containing  less  than 
50  ppm  PCB  as  a  fuel  in  nonindustrial 
boilers.  Nonindustrial  boilers  include 
but  are  not  limited  to  those  located  in 
single  or  multifamily  residences; 
commercial  establishments  (such  as 
hotels,  office  buildings,  laundries, 
service  stations,  greenhouses);  and 
institutional  establishments  (colleges, 
hospitals,  schools,  prisons). 

In  this  rule.  EPA  is  designating  within 
the  class  of  "incinerators"  qualified  to 
bum  oil  containing  between  2  ppm  and 
50  ppm  PCBs  tiiosc] 

(1)  Incinerators  approved  forPCB 
destruction  under  i  701  JO. 

(2)  High  e^iciency  boilers  which 
operate  under  the  conditions  of 

S  761.eo(a)(2)(iii)(A)  and  whose  owners 
have  notified  EPA  of  dieir  used  oil 
burning  activities  under  8  781.60 
(a)(2)(Ui)(B). 

(3)  Incinerators  approved  under  the 
authority  of  RCRA  section  3006(c). 

(4)  Industrial  furnaces  and  boilers 
which  are  identified  in  40  CFR  260.10 
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and  40  CFR  26&4l(b),  and  whose  owners 
have  notified  the  A^ncy  of  their  nsed 
oil  burning  activitie*.  The  list  of 
industrial  furnaces  inchidefl  cement       j 
kilns,  lime  kilns,  frfioqthate  kihts, 
aggregate  kilns  (inchiding  a^halt  kilns^ 
coke  ovens,  Uast  fumaoes;  cuid 
smelting,  melting,  and  refining  furnaces. 
Furthermore,  under  these  RCRA  rules, 
the  Regi(mal  Administrator  may 
designate  additional  enclosed, 
controlled  flame  combustion  devices  as 
"boilers"  on  a  case-by-case  basis  as 
stated  under  criteria  set  out  in  40  CFR 
260.32.  Ek>iler8  designated  under  40  CFR 
."60.32  by  a  Regional  Administrator 
v.'ould  also  qualify  as  incineratMS  for 
toe  burning  of  oil  containing  2  ppm  to  49 
ppmPCBs. 

One  commentor.  Econ,  Inc.,  criticized 
th.e  lack  of  specifSaty  in  ctHubustion 
criteria  for  boilers,  suggesting  that  boiler 
operators  could  cootply  with  a 
regulation  that  specified  proper  boiler 
operating  parameters.  This  commentor 
asked  that  the  final  rule  specify  the 
combustion  criteria  (eg.  tenqierature. 
retiidence  time,  pressure,  excess  oxygen) 
that  operators  must  attain.  Another 
commentor  took  a  contrary  view. 
asserting  that  the  rule  should  remain 
faithful  to  the  RCRA  approadi  of  i 

specifying  only  classes  of  ehgible  | 

industaial  bmlers  and  furnaces,  without 
restricting  the  specifics  of  operation. 

EPA  has  determined  not  to  include, 
within  the  sc(^  irf  diis  rulemaking,  a 
determinaticm  of  combustioa  criteria  for 
boilers,  nor  to  set  conbustion  goals  that 
operators  must  attain,  because,  the 
Agoicy  plans  to  pn^wse.  under  RCRA. 
technical  standards  for  burning  off- 
specification  used  oil  fuel  in  boilers  and 
industrial  furnaces.  This  ndonaking 
would  take  into  account  when  and  how 
these  wastes  can  be  burned  f  afely  in 
these  devices.  It  would  also  include 
combustitm  criteria  and  most  likely 
control  emissifms  of  toxic  organics. 
While  EPA  will  not  develop  such 
combustion  criteria  in  the  present 
rulemaking,  the  Agency  wUl  reexamine 
TSCA  omtn^s  on  die  burning  of  less 
than  50  iqnD  PCB  oils  after  the 
development  of  the  RCRA  standards   I 
and  combustion  criteria. 

Several  commentors  agreed  that  used 
oil  burning  should  be  limited  to  the      i 
larger  industrial  bcHlers  and  furnaces, 
but  they  obiected  to  regulatory 
requirements  for  certification  and 
notification.  These  cammentws  were 
most  frequently  concerned  about  the 
chilling  effect  that  the  certification  and 
notification  requirements  would  have  on 
the  availability  of  oil-burning  capacity 
among  the  desirable  industrial  burners. 
While  a  concern  was  expressed  that  ai^ 


regulation  of  qualified  bcsners  woald 
have  teletarioas  s&iects,  most  of  the 
criticism  was  ^reded  at  the  proposal  to 
allow  burning  of  PC8-oontaining  osed 
oil  aniy  in  the  indoMrial  boilers  and 
furnaces  whose  owners  have  previously 
notified  the  Agency  under  either  RCRA 
orTSCA  of  tl^  o9  or  waste  burning 
activities.  The  argument  most  frequently 
made  was  that  very  few  indostrial 
burners  have  accepted  BPA's  tovitation 
to  register  and  bum  "off-specification'* 
used  oil  fueU  so  that  the  RCRA  Bum  Ban 
regulation  has  in  fact  been  an 
impediment  to  the  marketing  of  these 
fuels  to  the  larger  indostrial  boilers 
capaUe  of  effident  combostitm. 

Based  upon  its  experiences  following 
the  promulgation  of  similar  notification 
requirements  under  RCRA,  EPA 
disagrees  that  the  notification 
requirement  of  diis  rule  will  create  a 
significant  disincentive  for  the  burning 
of  oil  containing  2  ppm  to  49  ppm  in 
industrial  furnaces  and  boilers.  As  part 
of  the  rule  regulating  the  burning  of  used 
oil  for  energy  recovery  (40  CFR  Part  288. 
Subpart  E),  maiiceters  and  burners  of 
off-spectfication  used  oil  fuels  are 
subject  to  certain  administrative  . 
requirements,  faichiding  a  one-time 
notification  as  to  waste  burning 
activities  and  the  securing  of  an  EPA 
identification  number.  The  notification 
provides  the  Agency  with  the  number, 
type  and  location  of  burners.  In  order  to 
.  minimize  the  reporting  burden,  burners 
which  previously  not^ed  the  Regional 
Administtator  of  tfieir  waste  as  twl 
activities  (see  S9  288.35(b)  and 
286.44(b))  are  considered  under  the 
present  rule  to  be  eligible  to  bum  under 
50  ppm  PCB  waste  oil  without  additional 
notification. 

Burners  which  have  not  previously 
complied  with  40  CFR  SS  26&35(b)  and 
266.44(b)  are  required  to  file  a  TSCA 
notification  with  the  Regional 
Administrator  and  receive 
acknowledgement  of  the  receipt  of  the 
notification  prior  to  burning.  Tliis 
acknowledgement  merely  serves  as  a 
confirmation  that  EPA  has  received 
notification  and  does  not  serve  as  an 
approval  or  endorsement  by  EPA  of  the 
adequacy  of  the  notifier's  combustion 
unit  or  business  fwactioes. 

Under  this  final  rule,  befatt  an  eligible 
burner  accepts  its  first  shipment  of  used 
oil  fuel  containing  less  tlum  50  ppm 
PCBs  fron  a  marketer,  be  is  required  to 
provide  the  marketer  a  one  time  written 
and  signed  notice  certifying  that  he  will 
bum  the  used  oil  only  in  an  taicinerator 
(§  761.3)  or  in  a  combustion  device 
identified  in  40  CFR  aB6i41(b). 

Mariteters  will  be  teqiuired  to  retain 
copies  of  their  used  oil  analyses  (or 


other  information  relating  to  PCB  levds 
in  oil)  tot  3  years;  tfiey  would  also  be 
required  to  retain  a  copy  df  each 
certification  that  they  have  received 
from  burners  from  Ae  date  of  the  last 
transaction  wHh  that  bomer. 

There  were  strong  objections 
expressed  in  several  comments  for 
keeping  the  RCRATeference  to  space 
heaters.  40  CFR  268.41(bH2Kiii).  that 
bum  waste  oil  generated  on-site.  The 
RCRA  provision  was  initially  enacted  in 
response  to  concerns  expressed  by  the 
automotive  ofl  industry  that  suggested 
that  banning  the  burning  of  used  oil  in 
space  healers  would  severely  disropt 
the  flow  of  used  oil  and  possiUy 
encourage  disposal  of  automotive  waste 
oils  in  municipal  landfills.  The  National 
Oil  Recyclers  Associaticm  suggested 
that  this  exception  flies  in  the  face  of  all 
the  discussion  about  significant  risks  in 
small  boilers.  Others  amplified  on  the 
poor  combustion  performance  of  these 
units,  particularly,  their  low  stack 
temperature,  smaD  chambers,  and  poor 
efficiency  during  start  up. 

In  addition,  the  Agency  received 
comments  on  the  proposed  rule  which 
indicated  PCB  used  oil  fuels  are 
frequently  burned  in  tpace  heaters 
outside  the  automotive  industry,  i.e., 
transformer  repair  and  servicing  shops. 
In  light  of  these  comments  the  Agency 
has  recoowdered  the  iwoposal  to  allow 
burning  of  PCB  used  oil  fiids  lb  ^>ace 
heaters.  The  Agency  has  determined 
that  continuing  to  allow  the  homing  of 
PCB  nsed  oil  fuels  only  ia  the 
automotive  industry's  qjeoe  heaters  will 
not  present  an  unreasonable  risk  to 
human  health  or  the  environawnt 
provided  the  provisimw  of  40  CFR 
286.41(bK2)(iU)  (A),  and  (Q  are  net 
However.  EPA  is  prahttiiting  the  bommg 
of  said  fu^  in  space  heaters  outside  the 
automotive.indiistry  area  where  the 
risks  are  likely  to  be  greater.  The 
Agency  is  allowing  the  burning  of  PCB 
uwd  oil  fiiate  from  the  autoaaotive 
industry  because  it  does  not  expect  nsed 
oil  from  aotooMrtive  sources  to  routinely 
contain  PCBs  in  concentrations 
significantly  above  the  levd  of 
detection.  In  addition,  because  of  the 
historic  uses  of  PCBs  in  electrical 
eqn^nnent  and  heat  tiander  and 
hydmuUc  equipment,  EPA  assumes  the 
vast  m^ority  of  PC8-containing  osed  oil 
originates  from  industrial 
nonaotomotive  sources.  Thus,  EPA  does 
not  expect  that  a  large  quantity  of  PCB- 
containing  osed  oil  will  in  fact  be 
burned  in  aotomotive-indastry  space 
heaters. 

The  burning  of  PCB  used  oil  as  fuel  in 
areas  tnclnding  but  not  limited  to 
transformer  repair  ritops,  where  PCB 
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automotive  ini 

Several  I 
that  the  Agend 
"detectable  lei 


concentration^  are  likely  to  be  well 
above  the  levM  of  detection  (i.e..  2  ppm) 
presents  a  greater  Hkelihood  for  the 
formation  of  bi^y  toxic  byproducts 
associated  witt  die  poor  combustion  of 
higher  conceottatioa  PCBs  in  these 
devices.  Tliei^|ore.  EPA.  to  remain 
consistent  in  ^toiding  such  risks,  is 
prohibiting  die  |buniing  of  PCB  used  oH 
as  fuel  in  spab^  heatecs  outside  the 
atry. 

lentors  have  requested 
clarify  the  tenn 
A  of  PCBs"  which  is  used 
to  describe  theiused  oUs  to  which  this 
burning  restrii  lion  ^plia  (40  CFR 
761.20(6)).  The  Preamble  of  the  Proposed 
Rule  (52  PR  2Si^)  stated  diat 
"detectable"  i^ans  "practical  limit  of 
quantitation  [it.,  2  ppm).  The  Chemical 
Manufacturer^  Association 
recommended' Qiat  EPA  include  this 
clarification  in  the  regulatory  language 
by  referring  specifically  to  the  definition, 
"less  than  2  micrograms  per  gram  from 
any  resolvabk  gas  chromatographic 
peak."  previod^ly  included  in  the  TSCA 
regulations  foif  hondetectable  PCBs  in 
products  of  clb^ed  waste  manufacturing 
processes  (47  PR  40995.  October  21. 
1982).  This  deiUiition  has  been  accepted 
by  the  Agency  ^nd  will  be  incorporated 
:|arify  which  used  oils  are 
.ibve  detectable  PC^. 
Several  comnients  were  received 
which  addresoad  the  availability  of 
analytical  metbods  for  meeting  the  level 
of  detection  ai^i  the  impact  of  this  level 
on  recycling  and  burning  of  waste  oil  for 
fuel.  James  River  Corporation  and 
Texaco  Inc.  requested  that  the  Agency 
consider  a  lev^l  higher  than  the  one 
proposed— spaaifically— 5  ppm— which 
was  felt  would  (neet  the  goals  of  the 
regulation  andldie  concerns  for 
feasibility  expl^^ssed  by  recyclers.  Otfier 
thresholds  st^sested  were  20  ppm  (on 
the  grounds  thU  it  was  feasible  in  the 
fleld);  25  ppm,  or  even  35  ppm. 

The  Agency  Ihas  determined  Uiat 
analytical  prm^dures  have  been 
demonstrated  t^  be  capable  of 
accurately  and  reproducibly  determining 
the  concentration  of  PCBs  in  Bunker  C 
Fuel  Oil  at  2  ppm  using  a  quantitation 
procedure  based  on  one  congener  per 
homolog  standard.  Both  Gas 
Chromatography /Electron  Capture  and 
Gas  Chromatograph/Hall  Detector 
Electron  Capti«le  are  effective  and 
easily  implem04ted.  Therefore,  the  level 
of  quantitation!  (articulated  in  earlier 
TSCA  regulati^bs— 47  FR  46095)  is 
specified  as  2  ppm. 

A  large  number  of  comments 
addressing  an  alternative  PCB  threshold 
implicitly  endowed  blending  to  meet 
any  specified  PCB  threshold.  These 
comments  pointed  out  that  the  TSCA 


prohibitioiie  on  dUation  do  not  apply 
where  a  regnlation  specifically  allows  it. 
and  diet  aUowiog  Uendii^  would  make 
the  rule  consistent  with  dw  RCRA  Bum 
Ban  Rule,  tt  was  aUo  suggested  that 
blending  would  facilitate  the  injection  of 
the  fuel  into  the  boiler,  and  renlt  in 
better  combustion  and  destruction  of  the 
PCBs. 

Unlike  RCRA  regulations  for 
hazardous  waste  disposal,  the  TSCA 
PCB  disposal  regulations  dictete 
different  disposal  requirements 
depending  upon  the  concentration  of 
PCB*  in  the  waste.  This  approach  was 
adopted  because  EPA  recognized  that 
PCBs  are  ubiquitous  in  tlw  environment 
and  are  present  in  measurable 
quantities  as  contaminants  in  many 
materials.  EPA  struggled  to  esteblish  a 
manageable  disposal  system  that 
recognized  the  widespread 
contamination  that  30  or  so  years  of 
indiscriminant  disposal  created  yet  one 
that  would  stricdy  control  the  disposal 
of  any  PCBs  removed  from  use  after  the 
Congressional  ban  in  1977.  The  result 
was  a  disposal  system  based  upon  PCB 
concentrations  in  waste  and  a  strict 
prohibition  against  dilution  as  a 
mechanism  for  avoiding  proper  disposal. 

Allowing  blendingndown  to  either 
below  the  level  of  detection  of  below  50 
ppm  PCBs  under  this  rule  would  be  a 
departure  from  EPA's  longstanding 
position  that  requires  material  once 
tested  for  PCS  concentration  to  be 
treated  under  the  regulations  based 
upon  its  measured  concentration.  EPA  is 
acutely  aware  of  the  difficulties  in 
effectively  monitoring  compliance  with 
the  prohibition  on  dilution  and  is 
concerned  about  the  potential  avenue 
that  it  would  be  opening  up  for  the 
improper  disposal  of  50  ppm  or  greater 
materials  in  allowing  blending-down  to 
either  below  the  level  of  detection  or 
below  50  ppm  hi  this  rule.  Therefore, 
EPA  is  meintaining  its  longstanding 
policy  to  prohibit  ^ution. 

EPA's  proposal  to  allow  batch  testing 
by  marketers  as  a  way  of  saving 
analyticcd  testing  costo  met  with 
approval  in  the  conunente.  The  National 
Oil  Recyclers  note  that  by  die  time  a 
shipment  of  used  oil  reaches  a 
processing  plant,  it  is  a  mixture  of  oil 
from  several  generators.  They  maintain 
that  the  cost  of  testing  each  individual 
sample  before  it  was  added  to  a 
shipment  would  be  prohibitive.  In 
addition,  they  indicate  that  turn-around 
time  for  lalxwatory  teste  may  range  from 
a  few  days  to  2  weeks,  unless  a  high 
surcharge  is  paid  for  priority  service. 
Costs  for  PCB  testing  have  been  cited  as 
ranging  from  $25  to  $65  per  sample.  Widi 
the  low  current  markete  in  waste  oil,  as 
highlighted  in  conunente  from  Harbor 


Oil.  Inc  the  expense  of  requiring 
indhridoal  samples,  rather  than  batch 
testing,  would  be  pnriiibitive.  The 
Agency  regulations,  therdbre,  allow  for 
batch  testing,  along  with  certfiBcation.  It 
is  unportant  to  note  that,  if  any  PCBs  at 
a  concentration  of  SO  ppm  or  greater 
have  been  added  to  the  conteiner,  dien 
the  total  container  oontente  must  be 
considered  as  having  a  PCB 
concentration  of  SO  ppm  or  greater  for 
purposes  of  conq>lying  with  the  disposal 
requirements  of  40  CFR  761.60.  Batch 
testing,  along  with  proper  records 
documentation,  provictes  for  an 
environmentally  sound  program  for 
collecting  and  burning  oils  with 
detectable  levels  of  PCBs  w^e  at  die 
same  time  preserving  and  protecting  our 
limited  waste  oil  markete. 

This  final  rute  makes  die  TSCA 
regulations  more  consistent  with  the 
Agency's  overall  strategy  for  reguteting 
the  recycling  of  used  oil.  After 
evaluating  Ae  risks  posed  by  these 
activities,  EPA  has  determined  that  the 
use,  processing,  and  distribution  in 
commerce  of  iwed  oU  containing  less 
dian  50  ppm  PCBs  does  not  generally 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment  EPA 
is  not  able  to  determine  that  burning 
used  oil  as  fuel  in  nonindustrial  boilers 
will  not  present  an  unreasonable  risk. 
EPA  believes  that  the  burning  of  PCB- 
containing  used  oU  fuels  in  combustion 
facilities  which  operate  under  inefficient 
combustion  conditions  will  promote  the 
formaticm  of  highly  toxic  PCOFs:  (see  52 
FR  25849-^  for  further  discussion  on 
exposure  risks  associated  with  the 
incomplete  combustion  of  PCBs). 

Due  to  the  potential  for  the  formation 
of  PCDFs  in  inefficient  combustion 
facilities  burning  PCB-containing  used 
oil,  EPA  beUeves  that  it  is  prudent  to 
adopt  an  approach  in  this  final  rule 
which  is  consistent  with  that  of  the 
RCRA  Bum  Ban  Rule  for  burning 
hazardous  waste  and  off-specification 
used  oil  fuels.  EPA  believes  that  the 
rationale  set  forth  in  the  RCRA  Bum  Ban 
Rule  preamble  for  designating 
nonindustrial  boilers  as  the  prohibited 
class  of  combustion  faciUties  (50  FR 
49191)  provides  a  compelling  argument 
for  similariy  restricting  the  buming  of 
used  oil  producte  containing  PCBs  at  the 
less  than  SO  ppm  level  This  prohibition 
on  burning  PCB-oontaaiinated  oils  in 
non-industrial  boilers  will  afford  an 
interim  measure  of  prudent  control  until 
EPA  comptetes  its  ongoing 
comprdiensive  evaluation  of 
combustion  conditions  in  various  boilers 
and  fumaces.  Upon  completing  this 
evaluation,  EPA  will  promulgate  rules 
prescribing  combustion  performance 
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standards  under  RCRA.  Tlie  net  result 
will  be  to  allow  or  disallow  burning  of 
hazardous  waste  fuels  based  on  actual 
combustion  capabilities  rather  than  their 
classification  as  an  "industrial"  or     I 
"nonindustrial"  boiler  or  furnace.       I 

In  addition  to  a  consideration  of  the 
toxicity  of  PCBs  and  the  magnitude  of 
exposure  to  humans  and  the 
environment,  the  TSCA  unreasonable 
risk  standard  requires  EPA  to  consider 
the  economic  impacts  and  other  societal 
costs  associated  with  the  regulation  of  a 
chemical.  EPA  evaluated  the  economic 
impacts  of  maintaining  the  current   f 
prohibition  of  all  used  oil  recycling  I 
activities,  (see  Ref.  28,  Support 
Document  entitled  "PCB  Rule  Revision: 
Cost-Effectiveness  Analysis  and 
Estimates  of  Exposed  Population.")  EPA 
concludes  that  the  risks  associated  with 
the  recycling  (use,  processing,  and 
distribution  in  commerce)  of  used  oil 
products  containing  less  than  50  ppm 
PCBs  are  generally  outweighed  by  the 
enormous  costs  associated  with 
prohibiting  such  activities,  the  cost 
associated  with  depriving  society  of  the 
benefits  of  recycled  oil  products,  and  the 
net  reduction  in  environmental 
protection  associated  with  a  curtailment 
in  recycling  activities.  Secondly,' EPA 
believes  that  the  net  regulatory  impact 
on  restricting  the  burning  of  used  oil 
containing  less  than  50  ppm  PCBs  to 
industrial  boilers  and  furnaces  will  be 
insignificant.  This  final  rule  makes  PCB- 
containing  used  oil  (<50  ppm  PCBs) 
available  to  a  much  larger  universe  of 
eligible  combustion  facilities  than 
allowed  under  the  previous  regulation. 
The  availability  of  these  combustion 
facilities  (qualified  incinerators, 
industrial  furnaces,  industrial  boilers, 
utility  boilers,  etc.)  and  the  availability 
of  other  recycling  markets  (e.g.,  other 
industrial  uses  and  rerefining)  should 
provide  more  than  adequate  capacity  io 
handle  any  market  shifts  caused  by  the 
prohibition  on  burning  in  nonindustrial 
boilers.  EPA  believes  that  the  oil 
management  system  has  already    | 
responded  to  the  Bum  Ban  Rule  byl 
diverting  the  bulk  of  used  oil  fiiels  away 
from  the  nonindustrial  boiler  market, 
and  any  further  diversion  resulting  fit)m 
this  final  rule  should  be  minimal.  For 
these  reasons,  EPA  concludes  that 
allowing  the  burning  of  PCB-containing 
used  oil  fiiels  (<50  ppm  PCBs)  under  the 
conditions  set  forth  in  this  document 
will  not  present  an  unreasonable  risk  of  ^ 
injury  to  health  or  the  environment. 

In  this  final  rule,  to  be  consistent  with 
the  approach  adopted  by  the  RCRA 
Bum  Ban  Rule  for  marketers  and 
burners  of  used  oil  fuel,  EPA  is 
implementing  a  combination  of  limited 


testing  requirements,  prohibitions,  and 
recordkeeping  requirements  for  burners 
and  marketos  of  used  oil  fuel  between  2 
and  49  ppm  PCBs.  These  provisions  are 
to  help  ensure  compliance  with  the 
prohibition  on  burning  this  PCB  used  oil 
fuel  in  nonindustrial  boilers  and 
fumaces. 

For  regulatory  purposes  used  oil  fuel 
is  presumed  to  contain  PCBs  above  the 
practical  limit  of  quantitation  (i.e.,  2 
ppm)  and  therefore  would  be  subject  to 
these  restrictions,  unless  the  marketer 
obtains  PCB  analyses  (test  data)  or 
other  information  documenting  that  the 
used  oil  fuel  does  not  contain  distectable 
levels  of  PCBs.  The  Agency  believes  that 
presuming  used  oil  to  be  contaminated 
with  PCBs  above  2  ppm  is  a  prudent 
regulatory  tool  to  ensure  the  proper 
burning  of  waste  oils.  This  is  not  meant 
to  imply  that  all  waste  oil  is,  without 
question,  contaminated  with  PCBs 
above  the  level  of  detection,  as  test  data 
and  other  information  documenting  the 
oil's  concentration  will  demonstrate. 
The  first  person  who  makes  the  claim 
that  the  used  oil  fuel  does  not  contain 
PCBs  at  quantifiable  levels  must  obtain 
the  analyses  or  "other  information"  to 
support  his  claim.  The  "other 
information''  could  include  personal, 
special  knowledge  of  the  source  and 
composition  of  the  used  oil,  or  a 
certification  from  the  generator  claiming 
that  the  oil  does  not  contain  PCBs  above 
the  practical  limit  of  quantitation  (2 
ppm). 

The  prohibitions  apply  to  both  burners 
and  "mariceters"  (as  defined  in  40  CFR 
761.3).  A  person  may  market  (process  or 
distribute  in  commerce)  used  oil  at 
levels  between  the  practical  limit  of 
quantitation  (2  ppm)  and  50  ppm  for 
energy  recovery  only  to  those  burners 
who  qualify  either  as  a  "qualified 
incinerator"  under  40  CFR  761.3  or  as  a 
combustion  device  identified  in  40  CFR 
266.41(b).  Before  an  eligible  bumer 
accepts  its  first  shipment  of  used  oil  fuel 
containing  PCBs  at  concentrations  <S0 
ppm,  but  >2  ppm  from  a  maiketer,  he 
will  be  required  to  provide  the  marketer 
a  one-time  written  notice  certifying  that 
he  will  bum  the  used  oil  only  in  a 
qualified  incinerator  (S  761.3)  or  in  a 
combustion  device  identified  in 
§  26e.41(b).  Mariceters  will  be  required 
to  retain  copies  of  tiieir  used  oil 
analyses  (or  other  information  relating 
to  PCB  levels  in  oil)  for  3  years;  they 
would  also  be  required -to  retain  a  copy 
of  each  certification  that  they  have 
received  from  burners  bom  the  date  of 
the  last  transaction  with  the  bumer. 

By  imposing  the  requirements  on 
marketers  and  bumers  EPA  believes  it 
will  effectively  ensure  compliance  with 


the  pnriiibition  on  the  burning  of  used 
oil  hiel  in  nonindustrial  boilers.  This  is 
consistent  with  the  RCRA  Bum  Ban  Rule 
which  imposes  recordkeeping  and 
reporting  requirements  controls  to 
prohibit  burning  of  off-specification  used 
oil  fiiels  in  nonindustrial  boilns.  '         , 

C.  Viton  Glove  Requirement 

The  Circuit  Court's  decision 
overturning  EPA's  rule  which  would 
allow  a  general  50  ppm  cutoff, 
effectively  prohibited  the  use  of  heat 
transfer  and  hydraulic  systems 
containing  less  than  50  ppm  PCBs.  So. 
EPA.  in  the  July  la  1984  rule  authorized 
the  use  of  PCBs  at  concentrations  less 
than  50  ppm  in  these  systems  for  the 
remainder  of  their  useful  lives  provided 
owners  of  these  systems  provided 
woricers  performing  repair  and 
maintenance  operations  on  these 
systems  «vith  Viton  elastomer  gloves  to 
protect  against  dermal  exposure  to  PCBs 
(40  CFR  761.30(d)(6)  and  761.30(e)(6)). 

The  Viton  glove  requirement  was  the 
subject  of  many  comments  received 
after  promulgation  of  the  July  10, 1984 
rule.  Due  to  Oie  interest  aroused  by  this 
requirement,  EPA  reexamined  the 
potential  exposures  and  economic 
impacts  presented  by  the  inclusion  of  a 
protective  clothing  requirement  referring 
exclusively  to  gloves  formulated  fiom 
Viton  elastomer.  After  considering 
additional  economic  information  which 
was  not  considered  during  the  previous 
rulemaking  and  after  further  evaluation 
of  the  imtential  exposures,  the  Agency 
has  concluded  that  the  Viton  elastomer 
glove  requirement  is  not  necessary  to 
protect  against  any  unreasonable  risks  - 
presented  by  the  continued  use  of 
authorized  heat  transfer  and  hydraulic 
systems.  Therefore,  EPA  proposed  to 
delete  the  requirement  firom  the  use 
authorizations  for  heat  transfer  and 
hydraulic  systems. 

Several  comments  were  received 
which  supported  the  proposal  to 
eliminate  Uie  exclusive  Viton  glove 
requirementfor  workers  performing 
maintenance  on  heat  transfer  and 
hydraulic  systems.  General  Motors 
Corporation  suggested  that  the  1984  risk 
assessment  greatly  overstated  the 
concentration  of  PCBs  actually  in  the 
equipment.  The  data  show  that  the 
average  concentration  of  PCBs  in 
hydraulic  and  heat  transfer  equipment 
to  be  12  ppm.  The  commentor  indicated 
that  the  assumption  used  in  the  1984  risk 
assessment,  that  the  PCB  concentrations 
are  ciHistant  at  SO  ppm  over  the  entire 
period  Of  exposure,  is  not  consistent 
with  the  fact  that  the  equipment  does 
leak  and  is  topped  off  with  fluids 
containing  no  PCBs.  The  General  Motors 
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data  are  coffistent  with  the  Agency 
conchiiioBs|#)qireMed  in  the  July  8. 1967 
t52  FR  256411  pnfNMed  rale  that  the 
majority  of  ihe  presently  authorized 
hydraulic  aitf  bieat  transfer  systems 
have  PCB  oMicentrations  well  below  SO 
ppm  and  suh|M)rt  EPA's  belief  that  the 
actual  lifetiite  average  PCB  exposuies 
resulting  from  servicing  of  heat  transfer 
and  hydraulic  systems  should  be  at  least 
one  order  of  |nagnitude  less  than  those 
predicted  hi  the  1964  assessment 

All  conun^tors  agree  that  the  risk  to 
maintenance  workers  did  not  warrant 
the  costs  as^edated  with  the  exclusive 
Viton  polyn^-  requirement  The 
National  Iniititute  for  Occupational 
Safety  and  llfealth  (NIOSH)  agreed  that 
recommending  only  the  use  of  Viton 
gloves  is  overly  restrictive  and  not 
warranted  biased  on  recent  research 
Rndings  conducted  for  NIOSH  by  the 
Los  Alamos  National  Laboratory 
(LANL).  A  niinber  of  alternative  glove 
materials  w^te  suggested  (Viton  SFe. 
butyl  neoprene.  Saranex  Tyvek.  nitrile, 
Teflone)  whj<ih  were  shown  to  provide 
good  protecljion  against  a  PCB  mixture 
(52  percent  Aroclor  1254  in  48  percent 
trichlorobenaBne)  for  at  least  8  hours. 
The  LANL  studies,  while  developing 
information  relative  to  the  effectiveness 
of  glove  materials  when  handling  high 
concentration  PCBs,  do  not  address 
effectiveness  of  lower  cost  glove 
materials  foil  ^se  witii  low  concentration 
PCB  mineral  oils. 

The  Agency  recognizes  the  concern 
expressed  by  NIOSH  for  worker 
protection  during  such  time  as  they  are 
engaged  in  cohtact  with  PCBs  and 
strongly  recdmmends  the  use  of 
impermeable  gloves  and  clothing 
designed  to  ptevent  skin  contact  with 
PCBs.  particiflariy  when  PCBs  are 
present  in  concentrations  of  500  ppm  or 
greater.  The  choice  of  glove  material 
will  depend  on  the  concentration  of 
PCBs,  the  duff  tion  of  occupational 
contact  with  fPCBs.  and  the  cost  and 
permeability  of  the  glove  material. 

The  Viton  glove  requirement  arose 
from  concerns  caused  by  a  May.  1984 
exposure  assieiBsment  conducted  in 
support  of  th^ljuly  10. 1964  rule.  (For 
details  of  the  exposure  assessment  see 
Vol.  4  of  support  document  for  the  July 
10. 1984  rule  entitled  "Exposure 
Assessment  for  Incidentally  Produced 
Polychlorinal|0d  Biphenyls").  The 
hypothetical  Kvorst  case  dermal 
exposure  presented  in  this  report  was 
believed,  at  the  time  significant  enough 
to  justify  the  itiposiUon  of  the  Viton 
glove  require|:^nt  However,  upon 
further  examhlation.  EPA  has  concluded 
that  the  1964  tesessment  overstates  the 
likely  dermal  Exposures  and  associated 


risks  and  that  the  estimated  exposures 
do  not  (nstify  the  imposition  of  the 
enonnous  costs  associated  with  die 
previous  protective  glove  requirement 
EPA  also  considered  inftuniation  not 
previously  examined  by  the  Agency 
concerning  the  costs  to  industry 
associated  vrith  the  exclusive  Viton 
glove  requirement  At  the  time  of  the 
July  10. 1964  rule.  Viton  elastomer  was 
the  only  material  known  to  EPA  which 
possessed  the  necessary  resistance  to 
PCB  breakthrough.  Althou^  the  costs  of 
the  Viton  gloves  were  significant  EPA 
reasoned  that  the  incremented  costs 
associated  with  the  inclusion  of  the 
Viton  glove  requirement  were  minimal 
relative  to  the  costs  which  industry 
would  incur  without  a  use  authorization 
for  less  dian  50  ppm  systems. 

However,  in  response  to  numerous 
comments  received  after  the  July  10. 
1984  rule.  EPA  reexamined  the  costs 
associated  with  the  Viton  glove 
requirement  and  found  them  to  be 
exorbitant  in  li^^t  of  the  "worst-case" 
exposures  estimated  in  the  exposure 
assessment  The  incremental  costs 
associated  with  the  Viton  glove 
requirement  are  fai  the  order  of  $600 
million  over  10  years.  The  Agency  has 
concluded  that  the  potential  risks 
presented  by  these  activities  do  not 
warrant  the  imposition  of  incremental 
costs  of  this  magnitude. 

As  a  result  of  the  1964  risk  assessment 
which  over  estimated  the  risk  of  dermal 
occupational  exposure  to  repair  and 
maintenance  workers  and  the 
incremented  costs  associated  with  the 
Viton  glove  requirement  the  Agency  is 
amending  the  use  authorizations  for 
hydraulic  and  heat  transfer  systems  by 
eliminating  the  conditions  requiring 
owners  to  provide  repair  and 
maintenance  workers  with  gloves 
formulated  with  Viton  elastomer. 

D.  3  PPB  Water  Effluent  LimitaUon 

The  Uncontrolled  PCB  Rule  set  forth, 
among  other  things,  the  category  of 
"recycled  PCBs"  processes  that  are 
excluded  from  the  TSCA  section  6(e) 
bans  on  manufacturing,  use.  and 
distribution  in  commerce,  lltese 
excluded  processes  involved 
manufacturers  who  use  raw  materials 
contammated  with  Aroclor  PCBs  to 
manufacture  new  products  instead  of 
using  virgin  materials.  Recycling  old 
products  yields  both  environmental  and 
economic  benefits  since  that  practice 
conserves  natival  resources,  reduces 
energy  use,  and  reduces  soliid  waste 
generation. 

In  response  to  the  proposal  to  exclude 
these  activities  m  the  Uncontrolled  PCB 
Rule.  EPA  received  information  from 
only  two  manufacturing  industries:  The 


asphalt  roofing  materials  manufacturers 
and  manufacturers  of  pulp  and  paper 
products.  After  evaluathig  whether  these 
specific  activities  wrould  present 
unreasonable  risks  of  injury  to  health 
and  the  environment.  EPA  announced  in 
the  July  la  1964  rule  that  it  would 
exclude  these  PCB  recycling  products 
and  processes  (pulp  and  paper  and 
asphalt  roofii^),  if  certain  conditions  are 
met 

The  provision  which  excludes 
"recycled  PCBs"  from  the  section  6(e) 
prohibitions  is  codified  at  40  CFR 
761.1(f).  The  tenn  "recycled  PCBs"  is 
defined  at  40  CFR  761.3  by  five 
conditions  that  limit  Aroclor  PCB 
concentrations  in  the  products,  wastes, 
water  discharges,  and  air  emissions. 
EPA  determined  in  the  final 
Uncontrolled  PCBs  Rule  that  PCB 
recycling  activities  conducted  under 
these  conditions  would  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  enviroiunent 

The  specific  provision  in  the  definition 
of  "recycled  PCBs"  (40  CFR  761  J)  that  is 
the  subject  of  this  rulemaking  pertains 
to  provision  number  (4)  which 
estabUshes  the  limits  on  releases  of 
Aroclor  PCBs  in  water  discharges  fitmi 
sites  processing  paper  products.  The 
final  rule  retains  the  existing 
concentration-based  discharge  limit  but 
otherwise  amends  the  provision  by 
allowing  a  mass-based  limitatTon. 
Provision  number  (4)  stated:  "Tlie 
amount  of  Aroclor  PCBs  added  to  water 
discharged  bom  a  processing  site  must 
at  all  times  be  less  than  3  micrograms 
per  liter  (fig/l)  for  total  Aroclors 
(roughly  3  parts  per  billion}." 

Petitioners.  Ft.  Howard  and  API, 
raised  objections  to  this  condition  as  it 
relates  to  discharges  fi<om  mills  in  the 
pulp  and  paper  industry.  The  major 
concerns  were  that  the  language  which 
limited  discharges  to  3  ppb  "at  all  times" 
(a  concentration-based  limitation) 
penalized  paper  mills  which,  in  the 
interest  of  water  conservation, 
decreased  their  volume  flow  or  releases 
and,  as  a  result  exceeded  the  3  ppb 
limitation.  EPA  received  no  objections 
to  this  provision  &t>m  the  asphalt 
roofing  industry. 

EPA  reexamined  the  3  ppb  Aroclors 
discharge  limit  for  pulp  and  paper  mills 
in  light  of  the  petitioners'  claims  and 
other  comments  received  by  the  Agency, 
As  a  result  the  Agency  proposed  to 
eliminate  frx>m  the  de&iition  of 
"recycled  PCBs"  the  provision  limiting 
Aroclor  PCB  releases  in  water 
discharges  firom  pulp  and  paper  mills  to 
3  ppb. 

EPA  received  comments  both  pro  and 
con  on  this  iHtqMwaL  Some  commenters 
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supported  the  proposal  to^liminate  the 
3  ppb  limitation  because  th^  believed 
that  PCBs  in  the  effluents  from  pulp  and  . 
paper  mills  were  being  adequately 
controlled  under  the  CWA  permit 
programs.  They  contended  that  the 
states  and  EPA  regional  offices  are  in 
fact  doing  an  adequate  job  regulating 
PCB  discharges  in  their  NPDES  permits. 

EPA  also  received  comments  that 
opposed  the  proposal  to  eliminate  the  3 
ppb  limitation,  arguing  that  the  current 
state  of  regulation  by  the  states  is 
inadequate  to  control  discharges  from 
pulp  and  paper  mills  and  therefore  a 
TSCA  effluent  limit  should  be 
maintained  to  exclude  these  activities 
from  the  processing  prohibition.  These 
commenters  argued  that  removing  this 
limit  would  create  a  gap  in  controlling 
PCB  discharges  into  water. 

At  this  time  EPA  has  not  established 
an  effluent  guideline  for  PCBs  under  the 
CWA.  Although  states  have  begun  to 
revise  their  water  quality  standards 
under  the  Water  Quality  Act  of  1987  for 
CWA  toxic  pollutants,  this  process  will 
take  longer  than  the  expected  2  years  to 
implement.  EPA  has  considered  the 
concerns  about  the  adequacy  of  controls 
on  PCB  effluents  through  individual 
permits  and  concluded  that  it  is 
appropriate  to  retain  a  water  discharge 
limit  in  the  definition  of  "recycled  PCIBs" 
given  the  present  status  of  some  state 
NPDES  permits  and  the  delays  in 
implementing  state  revisions  of  water 
quality  standards.  EPA  reached  this 
conclusion  in  view  of  the  foct  that  there 
is  currently  no  effluent  Umitation 
guideline  or  standard  for  discharges  of 
PCBs  from  pulp  and  paper  mills  and  in 
view  of  the  ongoing  but  as  yet 
incomplete  process  in  implementing 
state  revision  of  water  quality 
standards.  Any  subsequent  VCB 
discharge  standard  promulgated  under 
the  CWA  would  obviate  the  need  for  a 
Umitation  in  this  rule,  and  EPA  would 
revoke  the  limitation  at  that  time. 

The  final  rule  describes  the  limit  in  a 
manner  which  requires  manufacturers  in 
the  pulp  and  paper  industry  who  use 
raw  materials  contaminated  with 
Aroclor  PCBs  to  comply  witii  either  a 
concentration  or  mass-based  limit 
Comments  on  the  Uncontrolled  Rule  and 
the  July  8, 1987  proposal  to  amend  that 
rule  pointed  out  the  shortcomings  in 
EPA's  approach  to  establishing  a  water 
discharge  limit  solely  as  an  absolute 
concentration  limit.  EPA  agrees  that  the 
PCB  water  discbarge  Umit  in  this  rule 
should  be  consistent  %vith  mass-based 
approaches  already  used  by  EPA  and 
state  authorities  and  permit  writers 
under  the  CWA. 

When  EPA  established  the  3  ppb 
water  dischaige  Umit  forled  PCBs,  the 


intent  was  to  control  these  additional- 
unoentrolted  PCBa  leleased  into  the 
environm^U.  The  9ppb  Umit 
represented  a  level  determined  by  EPA 
to  be  a  univosaUy  achievable  and 
reUable  level  of  quantitation  (LOQ) 
which  would  best  ensure,  together  with 
the  other  restrictions  in  the  definition, 
that  no  unreasonable  risk  of  injury  to 
health  or  environment  would  bis  posed 
by  these  manufacturing  processes. 
Under  the  CWA,  discharges  are  limited 
by  a  variety  of  technology-based 
effluent  limitations  and  standards  with 
more  stringent  water  quaUty-based 
standards  apiriied  as  needed.  When 
EPA  promulgated  the  Uncontrolled  PCBs 
Rule,  the  Agency  did  not  intend  to 
create  inconsistencies  in  the  approaches 
to  regulation  of  discharges. 

Qunments  on  the  proposed  rule  show 
that  establishing  an  equivalent  mass 
Umitation  on  water  discharges  from 
recycled  PCBs  activities  would  provide 
an  equivalent  level  of  protection  as  the  3 
ppb  limit  Allowing  a  mass  limitation 
would  regulate  the  absolute  amount  of 
PCBs  added  to  the  environment  from  a 
point  source.  EPA  has  considered  these 
comments  and  decided  that  as  an 
alternative  to  the  3  ppb  concentration- 
based  limit  persons  may  comply  with 
this  concentration  Umit  converted  to  a 
mass-based  limitation.  Conversion  from 
concentration  to  mass-based  limitations 
can  be  accompUshed  by  multiplying  the 
appropriate  subcategory  flow  factor 
(average  wastewater  flow  expressed  as 
kl  per  kkg  product)  for  a  facility  by  the 
concentration  limit  (expressed  in  ftpb) 
and  an  appropriate  conversion  factor 
(l.OB-06)  to  obtain  the  amount  of  PCBs 
allowed  per  weight  of  product 
(expressed  as  kg  PCBs  per  kkg  product). 
The  total  daily  discharge  aUowance  for 
PCBs  would  then  be  calculated  by 
multiplying  the  amount  of  PCBs  aUowed 
per  weight  of  product  by  the  annual 
average  daily  production  for  the  facility 
(expressed  as  kkg  product  per  day). 
Further  guidance  to  convert  the 
concentration-based  standard  to  the 
mass-based  limitation  is  available  in  the 
public  record. 

E.  Diatribution  in  Commerce  and  Use  of 
Decontaminated  Equipment,  Structures, 
and  Materials 

In  the  July  8. 1967  proposed  rule.  EPA 
proposed  to  exclude  from  regulation  an 
additional  class  of  materials 
contaminated  with  PCBs  at  levels  below 
50  ppm  (or  the  appUcable  cleanup 
standard  for  soUd  surfaces).  UnlUce  the 
class  of  products  discussed  earUer  in 
this  rule,  the  PCBs  discussed  in  this 
section  did  not  originate  from 
contamination  resulting  from  historic 
manufacturing,  use.  or  recycling 


/. 
activities.  Rather,  the  <  SO  ppm-     ;  >  ■ 
concentration  levels  -(or  the  applicable 
cleanup  standards  for  soUd  surfaees) 
present  in  these  materials  are    ' 
associated  with  leaks  and  spills  (i.e. 
improper  disposal)  of  >  50  ppm  material. 
That  is.  the  residual  PCBs  remain  after 
propercleanup  of  a  spiU  of  controlled 
material. 

EPA  proposed  to  formally  exclude 
from  the  TSCA  section  6(e)  prohibitions 
on  use  and  distribution  in  commerce, 
certafai  equipment  structures,  and  other 
materials  that  have  inadvertentiy 
become  contaminated  with  PCBs 
because  of  spHls  from,  or  proximity  to,  a 
PCB  Item  with  PCB  concentrations 
greater  than  50  ppm  provided  that  these 
materials  were  decontaminated  to  the 
specified  level  below  SO  ppm  PCBs  in 
accordance  with  appUcable  EPA  PCB 
cleanup  poUdes  at  the  time  of 
decontamination.  Spills  in  this  case 
must  not  have  been  the  result  of  any 
intentional  discharge  of  PCBs.  and  the 
contamination  must  be  attributable  tq 
PCB  Items  and  activities  which  are 
themselves  authorized. 

The  proposal  also  excluded  from 
regulation  the  PCB  use  prohibition  on 
materials  or  equipment  which  became 
contaminated  with  PCBs  prior  to  the 
effective  date  of  the  section  6(e)  bans 
and  which  have  not  undergone 
decontamination  under  any  EPA  PCB 
cleanup  poUcy.  However,  these 
materials  would  have  to  be 
decontaminated  according  to  current 
PCB  cleanup  poUdes  set  forth  in  EPA's 
nationwide  spiU  deanup  poUcy. 

The  proposal  was  not  intended  to  act 
as  an  alternative  to  the  reclassification 
provision  in  40  CFR  Part  761  for  PCB 
Equipment  PCB  Articles,  or  other  PCB 
Items  containing  PCBs.  The  availability 
of  decontamination  as  a  meaiu  of 
aUowing  the  further  use  and  distribution 
in  commerce  of  PCB  Items  is  Umited  to 
the  decontamination  procedures 
specified  in  40  CFR  761.79  for  PCB 
Containers  and  movable  equipment  in 
storage  areas.  The  July,  1987  proposal 
was  intended  to  merely  codify  an 
existing  (though  not  specifically 
authorized)  practice.  I 

Two  commentors  agreed  with  the      ' 
proposal  to  aUow  the  distribution  in 
commerce  and  processing  of  equipment 
and  other  materials  that  are  adequately 
decontaminated  in  accordance  with  spill 
cleanup  polides.  One  commentor 
objected  to  the  terms  of  the  proposal  in 
codified  §  761.20(c)(5)  arguing  tiiat  it 
could  be  construed  to  apply  even  to  the 
metalworking.  machining,  or  similar 
equipment  in  which  used  oil  with  under .  - 
SO  ppm  PCBs  is  used. 


SB 
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spills  acooi 
conceptratt 
typeofiBa 
spill  IbcaUon 
rcSaaffenot 

Inesta' 
typical  PCB 
the  risks.  ^ 
dependiiuu; 
amount  (tt 
cleanup 


M  stated  Ubova.  Ais  exclusion 
addrassM  equipment,  structurati  and 
other  materi  lis  thaihave  inadvertently 
become  com  tarinated  with  PCSa>50 
Pl^n  as  »  fei  iflt  flf  ftjpiU  awl  have- 
subseqoentlj  rjbeen  dftooatainbuii^ 
according  to^iiffjipprQpHsttAspiU.,:^  , 
cleanup  pRMMdiire»4t  fiw  time  of  .'  r. 
decontaminaion.  Irhe  proposed 
iangui«eini761.aO(cKfi><ioesiK4    . 
deariysetfcididieAgiency^tnfeni&tf) , 
that  eqiiiiMiu  i  it  structures,  and  6^^ 
materials  co  r  wed  hg  diJiwceptioaiuce 
those  wUdi  \  ave  inadvi^iaatlyJwcoq^. 
— •— »-— ^iMlth  PCB«  above  jKj^fpaf 
'i  ^tMu.  or  praidmi^to.  a 
^ OMwas audigtittd. .' 
icKiQ  h«s  befsp  modified  to 
IdidMs  intent 
nudgaUOftofePA's 
I  Sii^  Oedniiip  jM^y  ^ 
jJRv  cleaqivi)  levels  liave 
led  for  difierenttypee  of 
fegtdlhePCB 
jinvdve;!  in  tl^  4pilL*  the 
I  feODtandnated.  and.  the 
pills  of  less  than  50  ppm 
eied  under  this  poUcy. 
I  Ihls  deantqt  pouoy  fpr 
a.  EPA  reco^idzed  that 
I  by  spills  of  PGBs  vary, 
m  spIU  location  and  the 
Is  spilled.  The  PCB 
.  ,^^  requires  cleanup  of  PCBs 
to  different  leveb  depending  upon  spill 
location,  (he  pbtentid  for  exposure  to 
residual  PCBt  iremaining  aftw  cleanup, 
thecoQcentrcittoaofthePGBsini^aUy     ' 
spilled  and4l^^natare  and  size  of  the  ' 
population  pdlentialiy  at  risk  oi 
exposure.  Thak  this  cleanup  policy 
applies  the  m  DBt  stringent  requirements 
for  spill  clean  Up  to  areas  ndierr  there  is 
the  .greatest  pqtential  for  human 

filled  PCSs.  Implicitly,  the 
tcessing,  and  distribution 
f  materials 

^d  in  accordance  with  die 
provisions  of  the  nationwide  cleanup 
policy  will  not  {present  an  unreasonable 
risk.  I  * 

Since  the  eflbetive  date  of  the 
-  nationwide  cHeiamq)  policy  (May  4, 1987). 
the  provision^  bf  the  policy  have 
supersededtlMPi^onal policies   - 
previously  Jn  jsJEFact  This  amendmenWof 
course.  excM^  from  regulation  el^ble 
materials  already  deooitfamiaatedte    ' 
confond^  w|i|i  regional  poUde»i>rior 
to  that  date;- ' 

IV.  RulemaldiM  Record 

.  In  accordaone  with  the  requirements 
of  section  19(d(3)  of  TSCA..GPA  is  ■  -, 
issuing  the  following  list  of  documents,, 
which  constiUiles  theKcord  of  due  final 
rulemaking.  T^s  record  includes  basic 
information  cotsidered  by  the  Agency  in 
developing  th^  final  rule,  including 


exposures  to 
further  use.  pi 
incoinmerce 
decontamina 


appropriate  Federal  RaAgm  noticei^  ■ 
published  and  uBpubUiAQd-reports,v' 
economic  and  mcposnre  anal j;ses,-«nd  A. 
varimis  commnniraaoni'bdiBmihe.finat- 
rule  waa  isaoad.  AM^Ust  of  Iheaa 
materials^wiHbbe  availftUe  on  request . 
from  BPA'ftTBCA  Assistanceoffice 

Ustod  pndte  "MB  PURTMni  MPONMATION 

cowmar."  However,  any  Bonfidrotid 
Bwtinws  InfefttaMon  (CM)  diat  is  p*rt 
>  of  the  ceeoid^for  thlsTulnbaking  is  not 
available  larfmblienview.  A  pttUic ' 
wnioii  of  dierecord.  from  which  GBI 
baa  beradeieled.  is  availabb  for 
inspectJott    > 

A,  Previdus  jRidemakiag  Records 

(1)  Official  Rulamaking  Jtecoid^om 
"PoiychtoTinated  BipMi^  (PCBe): 
DispoMi  and  Marking  Rule."  Dodcet  No. 
OPTS-aBOOS.  43  FR  7150.  Febroatyi7. 
197a 

(2)  OiadatRulemaking  Record  fronT 
"Polydilorinated  BIphenyls  (PCBs):    V 
Manufooturing,  lYocesaing.  Distributioo 
in  Commerce.  jBnd  Use  Prohibitions 
Rule."  44  FR  S|514»  May  Si,  1979; 

(3)  Official  Rntem^kiiig  Record  from 
"Polychiorinated  Biph«iyl»<PCS8): 
Manufacturing.^  Processing.  Distributidn 

<  in  Commerce,  and  Us?  Prohibittons!  Use 
in  Eleetrical  Equipment"  Docket  No: 

OPTS-82015, 47  FR  37342.  August  25. 
1982. 

(4)  Ofiidal  Rulemaking.  Record  from 
1>61ychIorinated  Biphei^  (PCBs):   .* 
Manufacturing.  Processinig.  E^fitribution'. 
in  Coinmerce.  and  Use  Prohibitions:  Use 
inaosedandControUed^Vaste  .     . 
Manufacturing  Processes."  Docket  No.  ■ 
OPTS-e201^,  47  FR4e?8a  October  21. 
1982. 

(5)  Official  Rulemaking.  Record  from 
"PDlycbbrinated  Biphenyls  (PCBs): 
Manufacturing.  Processing.  Distribution 
in  Commerce,  and  Use  Inhibitions: 
Amendment  to  Use  Audioriaation  for 
PCB  Railroad  Transformers."  Docket 
No.  OFrS-82020. 48  FR  124.  January  3. 
1983. 

(6)  OfBcial  Rulemaking  Record  for 
"Polyohlorinated  Biphenyls  (PCBs): 
Manufaoturing,  Processing,  Distribution 
in  Commerce,  and  Use  Prc^biMops: 
Response  to  Individual  and- Cks» 
Petitiens  for  Exwnption."  Docket  Na  - 
OPTS-60008A.  49  FR  28184.  July  la  1984. 

(7)Offidal.RulemakiBg-Recoidfr«m   . 
"Polychiorinated- Biphenyls  (PGBs): 
Manufacturing.'Proceseing.OistribuUon 
in  Commeroe^andUseProhibitions; 
Exdusionsr  fixemptionst  -and  Use 
AutfaorixatiQBS."-Dooket«Ne.  OPTS- 
e2032A  48  FR  28172r  July  10, 1984. 

(8)  Official  Rulemaking  Record  from 
"Polychiorinated  Biphenyls  (PCBs): 
Manufacturing.  Proceesing,  DisMbution 
in  Commerce,  and  Use  IVohibitions;  Use 


■*M  Hectrical'Mnsfotmas."  Docket  No. 
OPTS'«ai3SD.10fR  28170.  Jii^  17. 1985. 

m  OfBdiBl  Ralemaking  Rsconl  from 
"Pdyddorinatad  BiphenyU  (PCBs): 
ManufaoturingfftoiMsaing.  Diatiibudon 
in  Gomnieree.  and  Use  Prohibitions: 
Response  to  Exemption  Petitions."   - 
DockeMia  ORrfr«00aKr8TFR  2B5S&  - 
Augusta.  M8ft-^-^sL:-^,.r  •./•  •-„  v^  -- 

BlFfKkrqlR^s^  Notices,, 

(1(448^  27817.  May  20. 1981, 
USEPA. "Polychiorinated  Biphenyls 
^PCBe);  Manufacture  of  PCBs  in 
Concenttationi  Below  Fifty  Parti  1^ 
Million:  Poeaible  Exdusiottfrom- 
Manufacturing  IVohibltion:  Advance 
Notice,  of  Proposed  Raleaukkig. 

(11)  44  PR  81514,  M*jr  31. 1878,     . 
USEPA.  "Po^rchk)rinatedBi|dienyis 
.  (PCBs):  Manufacturing,  ftocessing, 
DistribuUott  in  Commerce,  and  Use 
Prohibitions." 

(12)44  FR  53438,  September  13, 1979, 
USQ>A.  "Criteria  fOr  Classification  of 
Solid  Waste  Disposal  Facilities  and 
Practices." 

(13)  47  PR  47980,  October  21. 1982. 
USEPA  "Polychterianted  Biphenyls 
(PCBs):  Manufacturing,  Processing. 
Distribution  in  Commerce,  and  Use 
Prohibitions:  Use  in  Closed  and 
Controlled  Waste  Manufacturing 
Processes." 

(1^,47  FR  52088,  November  18 1982, 
USEPA.  "Pulp,  Paper.  andl»aperboard 
Point  Source  Category  lEflluent 
Limitation*  Guidelines  and  New  Source 
Performance  Standmds:  Proposed  Rule." 

(15)  48  FR  55078.  December  8. 1983. 
USEPA.  "Polydhlorinated  Biphenyls 
(PCBs):  Manufacturing.  Processing, 
Distribution  in  Commerce,  and  Use 
Prohibitions:  Exdusions,  Exemptions, 
and  Use  Authorizations:  Proposed 
Rwle." 

(16)  49  FR  28172.  July  ia'^J964,  USEPA, 
"Polychiorinated  Biphenyls  (PCBS): 
Manufacturing.  Processing.  Distribution 
in  Commerce,  andUse  Prohibitions: 
Ejcdusions,  Exemptions,  and  Use 
Authorizations:  Final  Rule." 

(17)  49  FR  28154,  July  10. 1984,  USEPA. 
"Polychiorinated  Biphenyls  (PCBs): 
Manufacturing.  Processing.  Distribution 
in  Commerce,  and  Use  mhibitions: 
Response  to  bdividual  and  Class 
Petitions  for  Exemptions." 

^18)  50  FR  1917a  July  17, 1985.  USEPA, 
"Polychiorinated  BHihenyls  in  Electrical 
Transformers:  Pinal  Rule." 

(19)  50  FR  49212,  November  29, 1985. 
U^A.  "Hazardous  Waste 
Management  System:  Recyded  Used  Oil 
Standards:  Pn^osed  Rule." 

(20)  50  FR  40258.  November  29. 1985. 
USEPA.  "Hazardous  Waste 
Management  System;  General. 
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Identificatfon  and  Listing  of  Hazardous 
Wastr.  Used  Oil;  Proposed  RuJe." 

(21)  SO  FR  40164.  November  29, 1965. 
USEPA.  *1^zardou8  Waste 
Management  Sjrstem:  Burning  of  Waste 
Fuel  and  Used  (XI  Fbel  in  Boilers  and 
Industrial  Pinnaces." 

(22)  51  FR  28568,  Angust  a.  1986. 
USEPA.  "Polydilorinated  ffiphenyls 
(PCBs):  Manufacturing.  Processing. 
Distribution  in  Commeree,  and  Use 
Prohibitions:  Response  to  Exemption 
Petitions." 

(23)  51  FR  41900.  November  19. 1968. 
USEPA.  "Identification  and  Listing  of 
Hazardous  Waste:  Used  Oil:  Notice 
Announcing  Decision  Not  To  Adopt 
Proposed  Rule  Listing  Used  Oil  as  a 
Hazardous  Waste. 

(24)  52  FR  10688.  April  2. 1987.  USEPA. 
"Polydilorinated  Btphenyis  Spill 
Cleanup  Policy." 

(25)  52  FR  25838,  July  a.  1987.  USEPA, 
"Poiychlorinated  Bipbenylr.  Exclusions, 
Exemptions  and  Use  Autiiorizations; 
Proposed  Rule." 

C.  Support  Documents 

(26)  August  7. 1986  Settlement 
Agreement  filed  vrith  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  in  Docket  Nos.  84- 
1481  and  85-1118. 

(27)  USEPA.  OPTS.  EED.  Verear.  Inc. 
".\ssessment  of  Exposures  Resulting 
-from  Recycle/Reuse  of  Used  Oil 
Containing  PCBs  at  Levels  Less  Than  50 
P»<"  (January.  1987). 

(28)  USEPA.  OPTS,  ETD.  Putnam. 
Hayes  «nd  Barlett.  Inc.  "PCB  Rule 
Revision.  Cost  Bfectiveness  Analyses 
and  Estimates  of  Exposed  Population" 
(March.  1987). 

(29)  USEPA.  OTS  Versar.  Inc. 
"Development  of  a  Study  Plan  for 
Deflnition  of  PCBs  Usage.  Wastes,  and 
Potential  Substitution  in  the  Investment 
Casting  Industry."  (January.  1978). 

(30)  USEPA.  OPTS,  ETD.  ICF.  iBC 
"Costs  of  Prohibiting  Reclaimed 
Investment  Casting  Wax  Containing 
PCBs  Below  50  PPM"  (DRAFT) 
(September,  1985). 

(31)  USEPA,  OPTS,  EED.  US  Ccm^ess 
House  of  Reps.,  January  17, 1985  letter 
from  HonoraUe  Ralph  Regula  to 
William  Prendetgast.  EPA.  fwwarding 
Jamtaiy  10, 1985  letter  from  constituent, 
Charles  LeBean,  Cambridge  X4ill 
Products,  Inc. 

(32)  USEPA.  OPTa  EED.  Letter  from 
John  A.  Moore.  EPA  to  Honorable  Ralph 
S.  Regula  (January  3. 1965). 

(33)  USEPA.  OPTS.  EED.  "Potential 
PCDF  Formation  daring  Combustion  of 
Used  Oil  Containing  Low  Levels  of 
PCBs."  i 


(34)  USEPA,  OPTS.  EBD.  "Expotoe 
EstimatM  far  the  Amandment  to  ttie 
PCS  RegBlattoD."  (November  20, 1988). 

(as)  USBPA.  OPTS.  EED.  "Bxposora 
Estimates  for  the  AoieBdaient  to  the 
PCB  Regolation"  (Deoeaiber  23. 1988). 

(3^  USEPA.  CffTS.  BEa  "A  Manual 
lor  the  PrapetattoB  of  Bn^eering 
Asaesements"  (September  1. 1988). 

(37)  U^PA.  OPTS.  EED.  Lettw  from 
C  NelMO  Schlatter.  Edoaont 
Corporation  to  Dr.  Jdm  Moon.  EPA 
(October  15. 1984). 

(38)  USEPA.  OPTS.  EED.  Letter  from 
Dr.  John  A.  JMoore.  EPA  to  C.  Nelson 
Schlatter.  Edmont  Corporation 
(November  15, 1984). 

(38)  USEPA.  OPTS.  EEa  Letter  fit>ra 
Oswald  Schindler.  Intermarket' Latex 
Inc  to  Martin  Helper.  EPA  (November 
13, 1984). 

J40)  USEPA,  OPTS.  ETD.  "Addendum 
to  the  Heat  Transfer  and  Hydraulic 
Systems  RIA"  (undated). 

(41)  USEPA.  OPTS.  ETD,  "PCB  Glove 
Requirement  Costs:  Present  Value" 
(Februaiy,  1987). 

(42)  USEPA.  OW.  PCB  Infbnnation 
Survey,  deink  Direct  Dischargers  by 
Region  and  NPIXBS  PwrnitNiffiibers 
(November,  1984).       

(43)  USEPA.  OPTS,  EED.  Letter  from 
Richard  S.  Wasserstrom,  American 
Paper  Institute,  Inc.  to  Alan  Carpien. 
EPA  (October  11. 1M4). 

(44)  USPA.  OFi^  EED.  Letter  from 
Richard  J.  KisseL  Attorney  for  ADCI  and 
OMC  to  Jolu  A.  Moore.  EPA  (October 
24,19^). 

(45)  U^PA.  OPTS,  EQ),  Letter  btun 
Alan  Carpien.  EPA  to  Rkhard  J.  Kissel 
Attorney  for  ADCI  and  OMC  (November 
20, 1984). 

(46)  USEPA.  OPTS,  EED,  Letter  from 
Timothy  S.  Hardy.  Attorney  for  CMA  to 
Alan  Carpien,  EPA  (November  27, 1984). 

(47)  USEPA.  OPTS,  EED,  Letter  from 
Richard  S.  Wasserstrom,  API  to  Alan 
Carpien.  EPA  (Au^t  2a  1985). 

(48)  UffiPA.  OPT^  EED,  letter  from 
Timothy  S.  Hardy,  Attorney  for  CMA.  to 
Alan  Carpien.  EPA  (August  28, 1985). 

(49)  USEPA.  OPTS,  EED,  Letter  from     . 
Jeffiey  C.  Fort.  Attorney  for  ADCI  and 
OMC  to  Alan  Carpien,  EPA  (November 
22, 1965). 

(SOJ  USEPA,  OPTS.  EED,  Letter  From 
Suzaidie  Rndztnski.  EPA  to  timothy  S. 
Hardy,  Attorney  for  CMA  Qanaary  21, 
1986). 

(51)  USEPA.'  OPTS.  EED,  Letter  from 
Robert ).  Pensltilietel,  CMA  to  Suzanne 
Rudzinsid,  EPA  (Martdi  la  1985). 

(52)  USEPA..(X>TS.  EED,  Letter  from 
Robert  J.  FeBsterfaeim,  CMA  to  Suzanne 
Rudzlnaki,  EPA.  jmie  17. 1986). 

(53)  USEPA.  OPTS.  SD,  Letter  from 
Suzanne  Radzinaki,  EPA  to  Robert ). 
Fensterheim.  CMA  (July  17. 1965). 


(54)  USEPA.  OPTS,  EB).  Letter  from 
Toid  K.  Allen,  Attorney  far  U8WAG,  to 
Lee  M.  "niones.  Administrator,  BPA 
(Angust  12, 1986). 

(55)  USEPA.  CMTS,  EED,  Letter  from 
John  A.  Moore,  EPA  to  TOni  K.  AUen. 
Attorney  for  USWAG  (September  9, 
1988). 

(56)  USEPA.  OPTS.  EED.  Letter  from 
Suzanne  Rodzinski.  EPA  to  Geoige 
Fdtete.  Jr.,  Pennwah  Corporation 
(October  22, 1986). 

(57)  USEPA;  OPTS,  EED.  Letter  to 
Suzaime  Rud^dnsld,  EPA  firom  Paulette 
Vest  Vest  Metal  Company  (October  22. 
1986). 

(58)  USEPA.  OPTS.  EED.  Letter  from 
Suzanne  Rudzinski  and  John  J.  Neylan 
m,  EPA  to  Lt  General  Vincent  M.  Russo, 
Defense  Logistics  Agenqr  (August  28, 
1986). 

(SO)  NIOSH  (1077).  Criteria  for 
recommended 

standard  .  .  .  occupational  exposure  to 
poiychlorinated  biphenyb  (PCBs).  U.S. 
Department  of  Health.  Edacation.  and 
Welfare,  Public  Health  Service,  Center 
for  Disease  Control.  National  Institute 
for  Oociipational  Safety  aad  Heelth. 
DHEW  (NIOSH)  Peblicatioa  No.  77-225. 

(60)  USEPAi  OSW.  List  of  Facilities 
Who  Bum  Waste  Fu^-Oata  Request 
far  OPPI/IMS  (Ai^uat  10. 1967). 

(61)  Lake  Midi^ea  Toodc  Pottutant 
Control/Reduction  Strategy  (Final 
Draft).  May  91  lOea 

(62)  USEPA.  OW.  Devefapment 
Document  for  fti^iosed  Effluent 
Limitation  Guidelines  and  Standards  for 
Control  of  Pidycfalorinated  Biphenyis  in 
die  Deink  Subcategory  of  die  Palp. 
Paper,  and  Psperfaoard  Point  Source 
Category  (October.  1962). 

(63)  USEPA.  Environmental 
Monitoring  and  Support  Laboratory. 
Cincinnati,  OH,  Hlast  MettKMl— The 
Determinatioo  of  Potycyortnatsd 
Biphenyb  in  Ttansfonner  Plaid  and 
Wasfe  Ods"  (Septoaber  1962). 

(64)  USEPA,  OSW,  TAB.  Letter  from 
'Alvia  GaskiO,  RTI  to  Denise  A. 
ZaUnski.  EPA  (Novend>er  5, 1967). 

(65)  USEPA.  OSW,  "A  Risk 
Assessment  of  Waste  OU  Burning  in 
Boilers  and  Space  Heaters"  Qanaary 
1964). 

(66)  USEPA.  OSW.  BAB,  Temple, 
Barker  and  Sloane,  Inc.,  "Beekgroond ' 
Document  Regulatory  Impact  Analysis 
of  Proposed  Standards  for  the 
Management  of  Used  Oil"  (November 
1965). 

(67)  USEPA.  OAQPS.  "Waste  Oil 
Combustion  Cancer  Risk  Assessment" 
(October  1967). 

(68)  USDC^/US  Court  of  Appeals. 
Letter  from  LJL  Grishaw  to  G.A.  Fisher 
(August  8, 1986). 


(68)  USEPA, 
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OPTS.  EED.  Memo  to 


Rulemaking  1 1  cord  froiQ  R.  La  ^ererer 
Meeting  with  W.  Gendreau  of  ^onesr 
Fuel  (September  la  1887). 

(70)  DSEP/VOPTS.  BED.  Letter  from 
DA!.  KeehneiiJEPA  to  Martc  Van  Patten. 
Nationat  Wild|i|ire  Federation 
(September  iji  igiaT). 

(71)  USEPA,  opts.  EED,  Memo  to 
Rulemaking  R<  cord  from  Jane  Kim. 
"1984  Survey  ictf  State  and  Regional 
Permitting  I^rsonnel  Concerning 
Limitations  oaiPCB Discharges  by.  '', 
Deinking  ItliUU"  (October  22. 1967). 

f72)  USEPaHoW.  ITD.  Memo  from 
Wendy  Smithy  ito  Tpm.  Simons.  EED. 
OPTS.  USEPA  te:  Office  of  Water 
Information  f(jt  Amendments  to 
Uncontrolled  Rule  (January.  1988). 

(73)  Ft  HoWard  Paper  Company. 
Copies  of  Ois^barge  Monitoring  Report 
Forms  for  Ft.  Howard  Paper  Compai^  in 
Muskogee.  Oiili  from  January  1985  to 
Mayl9e7.       !, 

(74)  Ft.  Howard  Paper  Company. 
Whole  FisH  T^ue  PCB  Study.  Ft 
Howard  Corpok-ation.  Muskogee.  OK. 
NPDES  Permii  ^io.  OK  0034321.  Final 
Report  (Decei^iber  la  1967). 

(75)  Ft  Howard  Paper  Company. 
Expired  and  darrent  NPDES  Discharge 
Permits  for  FtJ  (foward  Paper 
Corporation.  Kluskogee.  OK. 

(76)  State  of  Wisconsin,  Dept  of 
Natural  ResouKes,  Ft  Howard  Paper 
Company.  Gr^n  Bay.  WI.  NFDES 
Discharge  Momtoring  from  January  1982 
to  October  19^t  WPDES  Pfcrmit  #  WI- 
0001848. 

(77)  USEPA4  0KB,  OHBA.  Drinking 


Water  Criteria 
PolycUorina' 
1987.  Prepa 
ECOA-C0IJ-4 

(78)  USEP 
on  the  Draft 
Polychlorinat 


mrfot 
I  Biphenyls  (PCB's)  May. 
for  ODW.  USEPA 


_  ion  Vm,  Comments 
lal  Regulation.  Titled 
J  Biphenyls:  Exclusions. 
Exemptions,  aqd  Us«  Authorizations 
Including  Infofiiation  on  Startup  of  Coal 
Fired  Power  Plinto  (March  15. 1968). 

(79)  USEPAJ  pTS.  EEaCRB.  Response 
to  Comments  mi  the  Notica  of  Proposed 
Rulemaking  forJAmendmenta  to  the 
Uncontrolled  KB  Rulf  Qune  1988). 

(80)  U$EPA[PW.  EGD.  Development 
Document  for  HRhwntUraiUttons  ' 
Guidelines  aaf  jStandasds  for  the  Pdp. 
Paper,  and  PaMrBoesd  and  the  , 
BuUders'  Pap^land  Board  Mills,  Point 
Source  Cat^ories.'EPA  440/1-62/025. 
October  1962. 1 

(81)  EPA.  OtS.  Guidance  for 
Conversion  of  Water  Discharge 
Concentrationf based  Standards  to  Mass 
Based  Limhati|D^s  forPCBs  under  TSCA 
(May  1988). 


V.  Othet  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291  issued 
February  17k  ISflB,  Q>A  must  judge 
whether  a  rule  is  a  "major  rule."  and 
therefore,  subject  to  the  requirement 
that  a  Regulatory  Impact  Analysis  be 
prepared.  EPA  has  determined  that  this 
final  rule  is  not  a  "major  rule"  because  it 
does  not  meet  the  criteria  set  forth  in    * 
section  1(b)  of  the  Executive  Order. 

The  effect  on  the  econ<Hny  will  be  the 
avoidance  of  significant  costs  which 
would  othenwise  be  incurred  if  EPA 
maintained  the  existing  use 
authorizations  for  hydraulic  and  heat 
transfer  systems,  which  include  the 
Viton  gbve  requirement  Likewise,  the 
rule  avDida  the  substantial  costs 
associated  with  maintaining  existing 
prohiUttons  of  activities  involving 
products  containing  low  levels  (under  60 
ppni)  of  PCB  contamination. 

No  significant  faicreases  in  prices  are 
expected  to  occur  as  a  result  of  this  rule. 
No  significant  adverse  effects  are 
expected  on  competition,  employment 
investment  productivity,  innovation,  or 
the  ability  of  the  Unittki  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  . 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Older 
12291. 

B.  ReguhioryflexibHity  Act 

Sect}(m  803  of  the  Regulatory 
Flexibility  Act  (the  Act)  (15  U.S.G.  801 
et  seq..  Pub.  L  96-634.  September  19. 
1980).  requires  EPA  to  prepare  and  make 
available  for  coipment  a  regulatory 
flexibility  analysis  \n  connectim  with 
rulemaking.  The  initial  regulatory     . 
flexibility  analysis  described  the  impact  • 
of  the  proposed  rule  on  small  business 
entities.  Section  60S(b)  of  the  Act  "shall 
not  apply  to  any  proposed  or  final  rule  if 
the  Agency  certifies  that  the  rule  will 
not  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

In  accordance  wlft  tection  605(b)  of 
the  Act  EPA  certifies  that  this  rule  wifl 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses; 
llie  rule  ia,  in  fact  nondiscriminatoiy  in 
its  impact  on  business  entities,  and  the 
impact  on  all  business  entities  is 
generally  to  exclude  from  regulatiim 
activities  currently  prohibited  undear 
TSCA  section  e(e).  and  not  previously 
authorized,  exempted,  or  excluded  by 
regulation.  Small  bttsfaiesses  %vill  share 
equally  in  the  benefits  of  this  rule, 
including  the  elimination  of  the  Viton 
glove  requirement  in  the  use 
authorization  for  hydraulic  and  heat   - 


transfer  systems,  and  the  general 
exchision  for  products  contaminated 
with  PCSs  at  levels  below  50  ppm.  Any  - 
impact  on  small  business  entities  is  not 
appreciably  greater  than  the  impact 
already  being  borne  by  these  entities 
under  the  existing  prohibition  on 
burning  offspedfication  used  oil  in 
nonindustrial  boilers.  This  rule-will 
implement  dte  limited  restrictions  on 
buming-PCB-containing  used  oil  (under 
50  ppm)  in  a  manner  such  that  any 
additional  economic  burdens  vdll  be 
borne  primarily  by  the  marketers  of  the 
usedoiL 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq..  authorizes  the 
Director  of  OMB  to  review  certain 
information  collection  requests  by 
Federal  agencies.  Under  OMB  Control 
Number  2070-0008,  OMB  has  approved 
an  information  collection  request 
submitted  by  EPA  in  connection  with 
the  recordkeeping  and  reporting 
requirements  which  facilitate  the 
implementation  and  enforcement  of  the 
Uncontrolled  PCBs  Rule.  Further,  under 
OMB  Control  Number  2050-0M7,  OMB 
has  approved  the  information  collection 
reqiurements  (including  inx'oice  shipping 
papers,  certifications,  and  used  oil 
aralysis)  which  facilitate  the 
implementation  of  the  prohibition  on 
burning  certain  used  oil  fuels  in 
nonindustrial  boilers.  OMB  has  also 
approved  the  provisions  of  this  final 
rule,  which  requires  that  information 
related  to  PCBs  in  used  oil  fuels  be 
added  to  the  existing  iiifonnation 
collections  previously  approved  by 
OMB. 

list  of  Subjecto  in  48  CFR  Part  761 

Environmental  protection.  Hazardous 
materials.  Labeling.  Polychlorinated 
biphenyls.  Reporting  and  Recordkeeping 
requirements. 

Dated:  June  a  1986. 
Lee  M.  Thoous. 

Administrator. 

Therefore.  40  CFR  Part  761  is 
amended  as  foUows:  '^■■^'    - 

PART  761— (AMENOED] 

1.  The  auUiority  citation  for  Part  761  . 
continues  to  read, as  follows: 

AuHMrity:  15  U.S.C  2805, 2807.  and  2S11; 
Subpart  G  also  issued  under  IS  U.S.C  2614. 
andZSia. 

2.  In  i  761.1  by  adding  paragraph  (f)(4) 
to  read  as  follows: 

S761.1    AppNcab«ty. 

•     .  * .       *        »        •      , 
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(4)  Except  as  provided  in  §  761.20  (d) 
and  (e).  persons  who  process,  distribate 
in  commerce,  or  use  products  containing 
excluded  PCB  products  as  defined  in 
§  761.3.  are  exempt  from  the 
requirements  of  Subpttrt  B  of  this  Part 

3.  In  S  761.3  by  adding  and 
alphabeticaUy  inserting  a  definition  for 
"Excluded  PCB  products,"  "Market/ 
Marketers,"  and  "Quantifiable  Level/ 
Level  of  Detection,"  and  by  revising  the 
definitions  for  "Qualified  Incinerator" 
and  "Recycled  PCBs"  to  read  as  follows: 

§  761.3    DefMUons, 


"Excluded  PCB  products"  means  PCB 
materials  which  appear  at 
concentrations  less  than  50  ppm, 
including  but  not  limited  to: 

(1)  Non-Aroclor  inadvertently 
generated  PCBs  as  a  byproduct  or 
impurity  resulting  from  a  chemical 
manufacturing  process. 

(2)  Products  contaminated  with 
Aroclor  or  other  PCB  materials  from 
historic  PCB  uses  (investment  casting 
-waxes  are  one  example). 

(3)  Recycled  fluids  and/or  equipment 
contaminated  during  use  involving  the 
products  described  in  paragraphs  (1) 
and  (2)  of  this  definition  (heat  transfer 
and  hydraulic  fluids  and  equipment  and 
other  electrical  equipment  components 
and  fluids  are  examples). 

(4)  Used  oils,  provided  that  in  the 
cases  of  paragraphs  (1)  through  (4)  of 
this  definition: 

(i)  The  products  ta  source  of  the 
products  containing  <  50  p|Hn 
concentration  PCBs  were  legally 
manufactured,  processed,  distributed  in 
commerce,  or  used  before  October  1, 
1964. 

(ii)  The  products  or  sooroe  of  the 
products  containing  <  50  ppm 
concentrations  PC^  were  legally 
manufactured,  processed,  distributed  in 
commerce,  or  used,  i.e.,  pursuant  to 
authority  granted  by  EPA  regulation,  by 
exemption  petition,  by  settlement 
agreement,  or  pursuant  to  other  Agency* 
approved  programs: 

(iii)  The  resulting  PCB  concentration 
(i.e.  below  50  ppm)  is  not  a  result  of 
dilution,  or  leaks  and  q>ill«  of  PCBs  in 
concentrations  over  SO  ppm. 

"Market/Mariieters"  means  the 
processing  or  distributing  in  commerce, 
or  the  person  who  iRx>ce8ses  or 
distributes  in  commerce,  used  oil  fuels 
to  burners  or  other  marketers,  and  may 
include  the  generator  of  die  fuel  if  it 
markets  the  fuel  directly  to  the  tramer. 
*        *        •  .     •        • 

"Qualified  incinerator"  means  one  of 
the  following: 


(1)  An  incinerator  approved  under  the 
provisions  of  §  761.70.  Any  level  of  PCB 
concentration  Can  be  destroyed  in  an 
incinerator  approred  under  |  781.70. 

(2)  A  h^  effideocy  boiler  which 
complies  with  the  criteria  of 

9  76lM(aH2MiiiHA).  and  for  Mddth  the 
operator  Ins  given  written  notice  to  the 
appropriate  EPA  Regtonal  Administrator 
in  accordance  with  die  notification 
requirements  for  the  biuuing  of  mineral  - 
oil  dielectric  fluid  under 
S  761.eO(aK2Kiii)(B). 

(3)  An  indneretor  approved  under 
section  3005(c)  of  the  Resource 
Conservation  and  Recovery  Act  (42 
U.S.C  9925(c))  (RCRA). 

(4)  Industrial  furnaces  and  boilers 
which  are  identified  in  40  CFR  260.10 
and  40  CFR  266.41(b)  when  operating  at 
their  normal  operating  temperatures 
(this  prohibits  feeding  fluids,  above  the 
level  of  detection.  4ltring  either  startup 
or  shutdown  operations). 

"Quantifiable  Level/Level  of 
Detection'*  means  2  micrograms  per 
gram  from  any  resolvaUe  gas 
chromatographic  peak.  i.e.  2  ppm. 

"Recyded  PCBs"  means  those  PCBs 
which  appear  in  the  processing  of  paper 
products  or  asphalt  roofing  materials 
fnnn  PCB-contaminated  raw  materials. . 
Processes  which  recyde  PCBe  must 
meet  the  foUowring  requirements: 

(1)  There  ara  no  detectable 
concentrations  of  PCBs  in  asphalt 
roofing  material  products  leaving  the 
processing  site. 

(2)  The  concentration  of  PCBs  in  paper 
products  leaying  any  manufacturing  site 
processing  paper  products,  or  in  paper 
products  imported  into  tte  United 
States,  most  have  an  annual  average  of' 
less  than  25  ppm  with  a  SO  ppm 
maximum. 

(3)  The  release  of  PCBs  at  die  point  at 
which  emissions  ara  vented  to  ambient 
air  must  be  lees  than  10  mn. 

(4)  The  amoont  of  Aroidor  PCBs  added 
to  water  discharged  frtnn  an  aqihalt 
roofing  processing  site  must  at  all  times 
be  less  than  3  ndcrognmu  per  liter  (fig/ 
L)  for  total  Aroclors  (roogfaly  3  parts  per 
bilUoa  (3  ppb)).  Water  disdiaiges  from 
the  processing  of  paper  products  most  at 
all  times  be  leas  than  3  micrograms  per 
liter  (|ig/l)  for  total  Arodors  (rougfily  3 
ppb),  or  oomply  with  dn  equivalent 
mass-based  limitation. 

(5)  Disposal  of  any  other  process 
wastes  at  concentrations  of  SO  ppm  or 
greater  must  be  in  accordance  with 
Subpart  D  of  this  part 

4.  In  i  781.20  by  raviaing  parayaph  (a) 
and  the  introductory  text  of  paragraph 
(c),  and  by  adding  |)aragraplM  (c)  (5)  and 
(e),  and  the  OMB  control  nambier  to  read 
as  follows: 


8761.20 


(a)  No  persons  may  use  any  POB.  or 
any  PCB  Item  regardless  of 
concentration,  in  any  manner  other  than 
in  a  totally  enclosed  manner  within  the 
United  States  unless  authorized  under 
§  761.3a  except  that: 

(1)  An  audiorization  is  not  required  to 
use  those  PCBs  or  PCB  items  which 
consist  of  excluded  PCB  products  as 
defined  in  (  781.3. 

(2)  An  authorization  is  not  required  to 
use  those  PCBs  or  PCB  Items  resulting 
bom  an  excluded  manafacturing  process 
or  recycled  PCBs  as  defined  in  i. 781.3, 
provided  all  applicable  conditions  of 

S  761.1(f)  are  met 

(3)  An  authorization  is  not  required  to 
use  those  PCB  Items  which  contain  or 
whose  sur&ces  have  been  in  contact 
with  exduded  PCB  products  as  defined 
in  S  761.3. 

(4)  An  authorization  is  not  required  to 
apply  sewage  sludges,  contaminated 
with  PCBs  below  50  ppm,  to  land  when 
regulated  by  authorities  andK  the  Clean 
Wato*  Act  and  the  Resource 
Conservation  and  Recovery  Act 

(c)  No  persons  may  process  or 
distribute  in  commerce  any  PCB,  or  any 
PCB  Item  re^rdless  (tf  concentration, 
for  use  within  the  United  States  or  for 
export  from  the  United  States  without 
an  exemption,  except  that  an  exemption 
is  not  required  to  process  or  distribute  in 
commerce  PCBs  or  PCB  Items  resulting 
from  an  exduded  manufacturing  iHooess 
as  defined  in  i  781.3,  or  to  processor 
distribute  in  coninieroe  reqK:icd  PCBs  as 
defined  in  8  761.8,  or  to  process  or 
distribute  In  coamierce  exduded  PCB 
products  as  defined  in  §  781.3,  |»ovided 
that  all  an>licable  condittons  of 
i  761.1(f)  ara  met  In  addition,  dw 
activities  described  in  paragraphs  (c)  (1) 
throu^  (5)  of  this  sectkm  auy  also  be 
conducted  without  an  exemption,  under 
the  conditions  specified  therein. 

(5)  Eqnipment  •tractorea.  or  other 
materials  diat  were  oontandnated  with 
PCBs  because  of  spiUs  from,  or 
proximity  to,  a  PCB  item  >50  ppm.  and 
whidi  are  not  otherwise  audwrized  for 
use  or  distribution  in  commerce  under 
this  part  may  be  distributed  in 
commoce,  provided  that  these  material* 
were  deoontaminated  in  accordance 
with  applicable  EPA  PCB  spill  deanup 
policies  in  effect  at  the  time  of  the 
decontamination  or.  if  not  previously 
decontaminated,  at  the  time  of  the 
distribution  in  commerce. 
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(e)  In  ad<^ikJon  to  any  applicable 
requirement!  under  40  CFR  Part  266. 
Subpart  E,  narketers  and  burners  of 
used  oil  who  market  (process  or 
distribute  in  commerce)  for  energy 
recovery,  uffd  oil  containing  any 
quantifiable  level  of  PCBs  are  subject  to 
the  foUowiij^  requirements: 

(1)  Restrictions  on  marketing.  Used  oil 
containing  any  quantifiable  level  of 
PCBs  (2  pppl  may  be  marketed  only  to: 

(i)  Qualifiiad  incinerators  as  defined  in 
40  CFR  781.8i 

(ii)  Other  ioiarketers  identified  in  40 
CFR  266.41(a)(1). 

(iii)  BiuTiens  identified  in  40  CFR 
266.41(b).  Only  burners  in  the 
automotive  fndustry  may  bum  used  oil 
generated  fnim  automotive  sources  in 
used  oil-fired  space  heaters  provided  the 
provisions  otf  40  CFR  266.41(b)(2)(iii)  (A). 
(B)  and  (C)  ^  met  The  Regional 
Administrattik'  may  ffant  a  variance  for 
a  boiler  that  does  not  meet  the  40  CFR 
2e6.41(b)  cri^^ria  after  considering  the 
criteria  listed  in  40  CFR  260.32  (a) 
through  (f).  The  applicant  must  address 
the  relevant  iQriteria  contained  in  40  CFR 
260.32  (a)  thf^ugh  (f|  in  an  application  to 
the  Regional|  Administrator. 

(2)  Testing  of  used  oil  fuel.  Used  oil  to 
be  burned  for  energy  recovery  is 
presumed  to  contain  quantifiable  levels 
(2  ppm)  of  PCS  unless  the  mariceter 
obtains  analijses  (testing)  or  other 
infonnation  tkat  the  used  oil  fuel  does 
not  contain  quantifiable  levels  of  PCBs. 

(i)  The  person  who  first  claims  that  a 
used  oil  fuel  does  not  contain 
quantifiable  fevel  (2  ppm)  PCB  must 
obtain  analyses  or  other  infonnation  to 
support  that  k|aim. 

(ii)  Testing  to  determine  the  PCB 
concentration  in  used  oil  may  be 
conducted  on  individual  samples,  or  in 


accordance  with  the  testing  procedures 
described  in  f  761.60tg)(2).  However,  for 
purposes  of  this  part,  if  any  PCBs  at  a 
concentration  of  50  ppm  or  greater  have 
been  added  to  the  tontainer  or 
equipment,  then  the  total  container 
contents  must  be  considered  as  having  a 
PCB  concentration  of  50  ppm  or  greater 
for  purposes  of  complying  with  the 
disposal  requirements  of  this  part. 

(iii)  Other  information  documenting 
that  the  used  oil  fuel  does  not  contain 
quantifiable  levels  (2  ppm)  of  PCBs  may 
consist  of  either  personal,  special 
knowledge  of  the  source  and 
composition  of  the  used  oil,  or  a 
certification  from  the  person  generating 
the  used  oil  claiming  that  Uie  oil 
contains  no  detectable  PCBs. 

(3)  Restrictions  on  burning,  (i)  Used 
oil  containing  any  quantifiable  Isvels  of 
PCB  may  be  burned  for  energy  recovery 
only  in  the  combustion  facilities 
identified  in  paragraph  (e)(1)  of  this 
section  when  such  facilities  are 
operating  at  normal  operating 
temperatures  (this  prohibits  feeding 
these  fuels  during  either  startup  or 
shutdown  operations).  Owners  and 
operators  of  such  facilities  are  "burners" 
ofused  oil  fuels. 

(ii)  Before  a  burner  accepts  firom  a 
marketer  the  first  shipment  of  used  oil 
fuel  containing  detectable  PCBs  (2  ppm), 
the  burner  must  provide  the  marketer  a 
one-time  written  and  signed  notice 
certifying  that: 

(A)  The  burner  has  compUed  with  any 
notification  requirements  applicable  to 
"qualified  incinerators"  (5  761.3)  or  to 
"burners"  regulated  under  40  CFR  Part 
266,  Subpart  E. 

(B)  The  burner  will  bum  the  used  oil 
only  in  a  combustion  facility  identified 


in  paragraph  (eKl)  of  this  section  and 
identify  the  class  of  burner  he  qualifies. 

(4)  Recordkeeping  requirements.  The 
following  recordkeeping  requirements 
are  in  addition  to  the  recordkeeping 
requirements  for  mariceters  found  in  40 
CFR  286.43(b)(6)  (i)  and  (ii),  and  for 
burners  found  in  40  CFR  286.44(e). 

(i)  Marketers.  Marketers  who  first 
claim  that  the  used  oil  fuel  contains  no 
detectable  PCBs  must  inchide  among  the 
records  required  by  40  CFR 
266.43(b)(6)(i),  copies  of  the  analysis  or 
other  information  documenting  his 
claim,  and  he  must  include  among  the 
records  required  by  40  CFR 
266.43(b)(6)(ii),  a  copy  of  each 
certification  notice  received  or  prepared 
relating  to  transactions  involving  PCB- 
containing  used  oil. 

(ii)  Burners.  Burners  must  include 
among  the  records  required  by  40  CFR 
266.44(e),  a  copy  of  each  certification 
notice  required  by  paragraph  (e)(3Hiii) 
of  this  section  that  he  sends  to  a 
mariceter. 

(Approved  by  the  office  of  Management  of 
Budget  under  0MB  control  number  2050- 
0047) 

S  761.30    [AmwMlMl] 

5.  In  §  761.30  by  removing  paragraphs 
(d)  (6)  and  (7)  and  paragraphs  (e)  (6)  and 
(7). 

6.  In  S  761.30,  in  the  introductory  text 
of  paragraphs  (d)  and  (e),  by  revising  the 
reference  "paragraphs  (d)  (1)  through 
(7)"  to  read  "paragraphs  (d)  (1)  throi^ 
(S)"  and  the  reference  "paragraphs  (e) 
(1)  through  (7)"  to  read  "paragraphs  (e) 
(1)  through  (5)"  respectively. 

(FR  Doc.  8&-14291  Filed  d-24-«8: 8:45  am) 
Huma  cobE  6S6O-S0-II 


I  > 


Ilooday 
Jyoe  27«  1988 


Part  VI 


Department  of 
Energy 

48  CFR  Part  970 

AcquiiHiow  Regulatioas  on  liaRagement 
and  Oparaflng  Contractor  Purchasing; 
Final  Rule 


24224  Fedatal  Register  /  Vol  53.  No.  123  /Monday.  June  27.  1988  /  Rules  and  Regulationa 


DEPARTMENT  OF  ENERGY 
4SCFRPart070 

AcquMUow  Regulatlone  on 
MwMigefiMnt  end  Operating 
Contractor  PurdiesinQ 

agency:  Department  of  Energy. 
action:  Final  rule. 

summary:  The  Department  of  Energy 
today  adopts  a  final  rule  which  will 
provide  a  standard  for  purchasing 
activities  of  DOE's  management  and  ■. 
operating  (M&O)  contractors.  The  rule  is 
intended  to  centralize  tlie  Department  of 
Energy  Acquisition  Regulations  (DEAR) 
coverage  for  MAO  contractor  purchasing 
in  one  subpart;  to  make  that  coverage 
comprehensive;  and  to  update  and    . 
appropriately  alter  the  existing 
provisions  applicable  to  M  &.0 
contractors. 

BFRCTWC  OATC  This  rule  will  be 

eR'ective  July  27. 1988. 

FOR  FWriMEfl  MFORMATION  contact: 

Robert  M.  Webb.  Department  of  Energy, 
Office  of  Policy.  MA-421. 1000 
Independence  Avenue  SW.. 
Washington,  EXI 20585,  Telephone 
(202)  580-8247  or  (FTS)  896-8247. 

Mary  L  Bosch,  Department  of  Energy, 
OfTice  of  Assistant  General  Ck)unsel 
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L  Procedural  Requirements 

A  Review  Under  Executive  Order  12291 

This  final  rule  is  exempt  from  review 
by  the  Office  of  Management  and 
&idgeLiinder  FJO.  12291  of  February  17. 
1961,  pursuant  to  an  exemption  for 
procurement  regulations  as  discussed  in 
OMB  Bulletin  No.  85-7,  dated  December 
14. 1984. 

a  Review  Under  ReguJatory  Flexibility 
Act 

The  Regulatory  Flexibility  Act  of  1960 
(the  Act).  5  U.S.C.  601-612,  requires,  in 
part  that  an  agency  prcptire  an  initial 
regulatory  flexibility  analysis  for  any 
rule,  unless  i,t  determines  that  the  rule 
wiU  not  have  a  **significant  economic 
impact"  on  a  substantial  niunber  of 
small  entities.  This  final  rule  concerns 


the  purchasing  policies  and  procedures 
used  by  DOE  MftO  contractors.  While 
many  subcontractors  may  be  small 
businet^ses,  the  proposed  rule  imposes 
no  Sign$(iani  burdens  and  will  have-tto 
signincant  impact  on  small  entities. 
TiKrefore,  as  required  -by  section  603(b) 
of  the  Act  DOB  certifles  that  the 
proposed  rule  will  not  have  a  si^iificant 
economic  impact  on  a  substantial' 
number  of  small  entities  and. 
accordingly,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C.  Review  Under  Paperwork  Reduction 
Act 

No  new  information  collection  or 
recordkeeping  requirements  are  impftsed 
by  this  final  rule.  Accordingly,  no  OMB 
clearance  is  required  by  section  350(h) 
of  the  Paperwork  Reduction  Act  of  1980 
(44U.S.C.3501.e/se9.). 

n.  Comnwinht  on  Proposed  Rule 

A.  Publication  of  Proposed  Rule 

The  Department  of  Energy  issued  a 
proposed  rule  (52  FR  30997.  August  18. 
1987)  announcing  its  Intention  to  revise 
that  portion  of  the  Department  of  Energy 
Acquisition  Regulation  (DEAR)  dealing 
with  management  and  operating 
contractor  purchasing.  Comments  were 
:  requested  through  0(^tober  2, 1987. 

In  response  to  the  proposed  rule,  the 
Department  of  Energy  received  14  sets 
of  comments.  Of  those  all  but  two  were 
.either  from  the  Department's 
mansgen^eht  and  operating  contractors 
or  its  operations  offices.  Of  those  two 
sets  of  conmeats  one  was  received  from 
the  Office  of  Federal  Procurement 
Policy,  and  the  other  was  from  the 
Canadian  Embassy.. 

The  comments  received,  along  widi 
the  responses  thereto,  are  as  follows: 

B.  DiBcmsion  of  Comments  Received 
1. General.    . 

General  comments  were  received, 
covering  either  portions  of  the  preamble 
or  issues  not  related  to  any  specific 
provision  of  the  proposed  rule.  This 
preamble  will  not  address  the  comments 
that  relate  to  the  proposed  rule's 
prearhble  since  none  have  pointed  out 
any  inaccuracies  or  omissions,  and  the 
preamble  is  not  regulatory  in  nature. 
The  remaining  general  comments  were 
made  by  one  commenter.  We  respond  to 
each  as  fallows: 

a.  The  commenter  stated  that  the 
numbering  system  of  970.50  as  it  was 
proposed  "does  not  track"  with  the 
relevant  FAR  or  DEAR  Parts,  making  it 
"more  difficult  to  find  the  subsection  in 
the  FAR  when  using  the  DEAR,  or  vice 
versa."  We,  of  course,  are  aware  that 
the  numbering  system  within  the 


prtpDsed  rule,  specifically  within 
9709004.  tloes  not  reflect  die  FAR 
ntniA>sring  scheme.  We  believe  this 
subpart  to  be  sufficientiy  short  to 
miidmize  any  negative  eSetts  of  the 
numbering  system.     _  ^ 

We  have  noted,  howc^ref,  that  6w 
.selection  of  070.50  as  the  niunber  for  this 
subpart  may  have  been  misleading.  By  . 
using  the  numbering  system  of  the 
remsteder  of  Part  970.  the  use  of  Subpart  ' 
970.50  suggests  that  its  subject  matter 
should  be  extraordinaiy  contractual 
actions  as  such  acfions  relate  to 
man.agement  and  operating  contracts,  11 
is  not  Therefore,  we  have  chosen 
Subpart  970.71  as  the  new  designation. 
Fhun  this,  point  forward  in  this  preamble 
all  references  will  be  to  the  new 
numbering  system  as  opposed  to  dial  of 
the  proposed  rule. 

The  preamble  of  the  proposed  rule  (52 
FR  31000  August  18, 1987)  contained  a    . 
redesignation  table  to  show  the  new 
location  of  material  that  existed 
throughout  970.  Since  the  only  change  to 
that  table  as  a  result  of  the  new  subpart 
numbering  is  that  the  two  digits  - 
following  the  decimal  point  bi  the  "New 
Section"  column  will  be  "71"  rather  Oian 
"SO."  we  are  not  republishing  the 
redesignation  table. 

b.  "Make-or-Buy  should  be  covered 
•  *  V  We  have  altered  9707104-8  ta 
provide  guidance  on  this  subject 

76.  "Coverage  should  be  included 
-  concerning  the  relationship  between 
DEAR  970  and  die  various  DOE/M&O 
operating  contracts."  We  beheve  the 
proposed  rule  to  be  clear  that  97071 
establishes  a  baseline  which  Heads  of 
Contracting  Activities  (HCAs)  and 
contracting  officers  will  follow  in  their 
oversight  of  M&O  contractors.  It  is  the 
standard  that  MSiO  contractors  are 
required  to  meet  It  does  not  however, 
diiectiy  regulate  M&O  contractors.  The 
clause  at  9705204-22  is  intended  to 
assure  M&O  contractor  cooperation  in 
achieving  this  standard.  That  clause 
should  be  added  at  the  time  of  the 
annual  fee  negotiation  but  no  later  ^an 
the  extension  of  an  existing  contract  or 
the  award  of  a  new  contract 

d.  "Several  sections  of  the  subject 
document  make  reference  to  DOE 
Orders  *  *  *  If  these  Orders  are  to  be 
applicable  to  M&Os.  they  should  be 
incorporated  into  future  operating 
contracts."  Various  DOE  orders  are 
referenced  in  970.71.  Again,  this  subpart 
establishes  the  standard  upon  which  the 
cognizant  DOE  contract  administration 
personnel  judge  the  various  aspects  of 
performance  of  an  M&O  contrator. 
While  practice  may  vary,  management 
and  operating  contracts  contain  a 
provision(8)  diat  allows  for  DOE 


contractii  i*  afflcers  to  pass  on  to  the 
cohb^cto  if  the  requireraents  of 
appropric  t^  DOE  orders;  therefore, 
individua|tordet8  need  not  be  identified 
in  M&O  c^tects. 

2.  Specif! 

tOl(a)  of  the  proposed  rule, 
?lit«r  suggested  that  the 
authorized  pursuant  to  FAR 
i"  be  inserted  at  the  end  of . 
itmce.  This  has  not  been 
!,  while  FAR  Subpart  17^ 
» the  concept  of 
9nd  operating  contracts, 
ioA  of  Energy  used  such 
ised  upon  authorities  arising 
fixnn  the  Atomic  Energy  Act. 
the  FAR  was  promulgated.  A 
luch  as  that  suggested  is 
7  and  may  make  il  appear 
relying  upon  the  PAR  as  its 
ty  for  entering  into 
It  and  operating  tontracts. 

^  J  iiommenter  suggested  that 

the  word  T^oiporate"  in  the  second 
sentence  dt  970.7101(b)  be  replaced  with 
a  more  generic  word  hke  "oigaidzaQon" 
to  more  dnriy  encompass  the  diverse 
entities  thfi^  are  management  and 

»ntractors.  We  baVe  kdopted 
It  Also,  a  tjrpograpfaical 
sn  corrected  in  the  second 
0rai7l01{b). 

t2(a)  one  commenter  has 
iwordingtiie  qualifying 
parentfwtical  phraise,  i.e., 
.loses*  ^  'Headof 
Activity  alone.r  We  have 
'  comment  That  coolraenter 

that  the  appjrov*!  trf 
.  d  qualified  products  lists. 
I04-0(b),  be  delegable. 
ie«ffect8  ef  such  lists  on 
we  beUeve  it  Important  to 
prOvalattheHeadof 
Activity  level  We  have, 
"led  97a7l0«-28(fMl)  to  the 

fiaion  provides  for  HCA 
^.  of  certain  A-B  and 
Indationsfaips,  indicative  of  a 
iterest  That  commentiBr  has 
'  rfibstitating  "general"  for 


operating 
this 
error  has 
sentence 
At  970; 
suggested 
phrase  of 
"(For  the  di 
Contrac 
adopted 
al«6  ^ 
M&0<)ev 
eto^at 
Because 
coi 

retain 
Con 

however, 
list  That 
authoi 
constra 
conflict 
also  sugge$ 


I  the  I 


tofi 


"dayrtoH^st"  in  die  last  sentence  Of  this 
section  beM^use  of  its  being,  in  the 
commenteraopinion..more  in  keeping 
with  die  detracting  oCBoer's  oversight 
role  insofaras  MftO  contractors' are 
concerned^  pVe  have  not  made  this 
change.  CM#rsiglit  by  the  contracting 
ofRcer  wit|Ui  the  context  estabbshed  by 
this  final  r*le  must  be  a  day»to-<}ay 
matter.  -   ]■[■■ 

At4i7O.7^0Z(b)(l)  Mven  commenters 
toekexoepUoa  to  the  reqttiremeAHbr  a 
revinv^  Ois  eontractor'aiporchafling 
system  and  hnethods  every  thrae  years.  - 
T)ire#jug^ted  diat  (Mice  every  five 
years  would  be  appropriate.  The  other 


four  would  delete  the  requirera^t  or 
make  it  coincide  with  the  cycle  for  or  be 
a  part  of  Contractor  Purchashig  System 
Reviews  ((TSRs).  The  dunition  of  a 
CPSR  is  normally  no  lodger  than  two 
weeks.  Iliat  time  must  be«pent  in    . 
reviewing  purchase  files,  assessntg: 
individual  transactions,  and  identifying 
any  systemic  weakmsses.  The  time 
period  allotted  for  a  (7SR  does  not 
allow  sufficient  time  for  th^  review  team 
to  also  perfonn  the  detailed  review  of  a 
contractor's  entire  purcfaaoing  sj'stem 
and  methods,  as  required  by 
g70.7i02(bHl).  We  have  chaneed  tiiis 
provision  to  provide  for  a  review  at  the 
time  of  contract  award  or  contract 
extension.  .i 

Four  comments  were  received  with 
regard  to  97a71Q2(b)(2).  Two 
commenters.  recommend  the  insertion  of 
"and  approval"  after  "review."  We  have 
adopted  the  substance  of  these 
comments.  Anodier  commeiiter 
expressed  a  concern  over  the  subjective 
natioB  of  "substantive  in^ct"  We 
believe  thdt  "substantive  Inqwct" 
imparts  the  intendsd  threshcdd  of 
review.  Aqy  such  adjectival  deicription 
willbe  subjective  in  nature.  Therefore, 
we  have  not  dianged  this  provision.  The 
sameosmmenter  wondered  tf  die  tenn 
"subcontrading^piracticea"  sua^tf  9 
subfle  distinction  as  opposed  to 
"purchasing  practices"  or  "purchasing 
methods.**  We  have,  dierefore, 
substituted  "purchasing  system  and 
methods."  Hie  same  commenter  haf 
also  questionied  nether  "one-time 
changes  td«viatioas')"  are  int^niisd  to 
be  encompassed  by  this  provision.  The 
answer  it  diat  the  "cbiuiges"  intended 
iuite  aro  those  id  the  written  (description 
of  the  contractor's  purchailing  syiitem 
and  methods.  Tliis,  provision  wo^d. 
therefore,  not  encompass  triansactiiMiel 
deviations.  Other  provision*  of  diis 
sulqiart,  e.g.,  970.7102(b)  and  970.7108. 
may  result  in  DOE  revie«y  of 
transactional  deviatitms. 

At  07a7102fb)(4)  one  conunenter  has 
sugg^ted  dkat  the  fhnte  "contractor's 
management  of  the  purchasinglunction" 
is  limiting,  and  "pufdiasbig"  diould  be 
changed  to  "acquisition."  We  have 
inserted  "all  focets  of  after 
"contractor's  management  or  to  assun 
that  CPSRs  include  planning^  receiving, 
inspection,  cost  analysiSi  etc 

The  same  commenter  has  suggested, 
at  d7q.7l02(c),  die  insertion  of  a  phrase 
that  provide*  for  die  M&O  contract  to 
have  a  higher  priority  should  its 
provision*  conflict  with  this  Su^art  We 
have  not  made  such  a  (^iinge.  This 
subpart  is  intended  as  diractioa  to  DOE 
HCAsand  contracting  officers, 
governing  their  ovenigfat  of  M&O"  '' 
contractor  purchasing  activities. 


Contractors  wiir  be  required  by  the 
clause  at  97QlS20«-^  to  cooperate  widi 
die  DOE  contracting  officer  and  bring 
dieir  purchasing  systems  and  miediods 
into  conformity  with  Subpart  970.71. 

At  9707193  (b)  and  (c)  we  have  at  our 
own  initiative  made  minof  wonUi^ 
changes  to  betted  reflect  die  roles  of  the 
HCA  and  the  DOE  contracting  oRicer  in 
administra.tioo  of  management  and 
operating  coifl^cts.  ReferenceiB  to 
970.71(S(c)  below  reflect  die  addition  of 
a  new  |tatagraph  (c),  v^ch  Was 
originally  proposed  is  paragraph  (b). 
At  97a7l03(c)(l)  a  commienter  has 
suggested  die  insertion  of  "delivery 
schedule"  after  "quality."  We  have 
added  "timely  and"  before  "efficienf  in 
recognition  of  diis  comment 

At  970,7lp3(cK3)(i)  one  commenter 
believed  "lEuid  in  adequate  time"  to  be 
redundant  considering 
970.7103(cJ(3)(viii).  We  disagree.  The 
time  omsideration  a(970.7Ut3(c)(3)(i) 
deals  with  planning  and  timely 
:  submission  .of  the  requirement  to  the 
M&O's  purchafing  office,  while  at 
97a7103(c)(3}(viU)  die  concern  is  die 
amount  of  time  allowed  for  receipt  of 
proposals  to  assure  an  effective 
.  competition.  Another,  commenter  has 
questioned  diis  subsection,  noting  a 
Feder^  preference  for  "performance 
requirements."  1%is  subsectionis: 
intended  to  result  in  as  complete  a< 
de8cripti(Mi  of  the  requirement  as^  is  • 
pOssitrfe.  whether  by  detailed   .^  -  v  ■<  ^ 
specifications  or  p«^nnanae-'::,v  . 
spetifieations. 

At  97lK7l03(cK3)(v)  one' conunenter 
sjiiggests  inserting  "fw  a  resonable  time" 
after  "^solicitation."  We  do  not  believe 
the  change  is  necessary,  particularly  in 
light  of  970.7103(c)(3Kviii).  The  same 
commenter  suggests  changing  "and" 
before  "(B)"  to  "and/or."  In  order  to 
make  clear  die  intended  meaning,  we 
have  moved  the  phrase  "as  appropriate" 
to  follow  "(B)  use."  The  same 
commenter  has  also  questioned  whether 
"in  the  local  area"  is  not  "overiy 
restrictive."  We  believe  dia't  phrase 
makes  it  clear  that  when  an  adequate 
number  of  qualified  sources  are  located 
in  the  local  area,  solicitation  of  those 
firms  is  sufficient  to  satisfy  die  duty  to 
publicize  the  requirement 

At  97a7103(C)(3)(vi)  one  commenter 
suggested  duinging  "equal  access"  to 
"uniform  access."  We  have  not  made 
the  change,  believing  "equal  access" 
more  descriptive  of  our  intended 
meaning. 

At  970.7i03(cKS)(vii)  a  commmter 
suggested  substnuting  "fair  and 
reesonaUe"  for  "Government's  best 
interest"  We  have  not  made  the  change. 
We  believe  that  there  is  a  difference. 
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from  a  business  standpoint,  between 
acquiring  goods  or  services  at  a  'tair 
and  reasonable"  cost  or  price  and 
acquiring  them  at  a  cost  or  price  that  is 
ii^  the  M&O  contractor's  customer's  (the 
Government's)  best  interest,  the  latter 
being  a  more  demanding  standard.  This 
is  the  case  even  though  MftO 
contractors  are  not  purchasing  agents 
for  DOE. 

At  970.7103(c)(3Kxi)  one  conunenter 
has  questional  the  phrase  "all  potential 
proposers."  stating  the  provision  as 
written  "seems  unnecessarily  restrictive 
in  view  of  the  more  liberal  approach  of 
[Federal  Acquisition  Regulation] 
15.606(b)."  We  disagree  with  the 
observation  but  have  altered  the 
wording  for  the  sake  of  clarity, 
substituting  "all  firms  that  received  a 
copy  of  the  solicitation  or.  after  the  due 
date,  all  firms  submitting  a  proposal." 
At  97O.7103(cH3)(xii)  one  conunenter 
states  that  "'clarification'  should  not  be 
considered  as  a  part  of 'negotiation.'" 
The  relevant  portion  of  this  provision 
has  been  rewritten  to  reflect  that  a 
management  and  operating  contractor's 
purchasing  system  and  methods  may 
provide  for  the  contractor's  clarifying 
ambiguities  in  a  given  offeror's  or 
o^erors'  proposal(s)  without  the  need  to 
undertake  negotiations  with  all  the 
proposers  then  under  consideration  for 
award,  where  other  proposals  contain 
no  ambiguities,  and  the  integrity  of  the 
purchasing  process  is  maintained. 

At  970.7103{c){3)(xiii)  one  commenter 
has  suggested  ttiat  we  include  a 
reference  to  the  Department  of  Defense 
(DOD)  Debarred  List  Any  debarments 
and  suspensions  by  DOD  should  appear 
in  the  GSA  Consolidated  List  of 
Debarred,  Suspended,  andlndigible 
Contractors,  the  purview  of  which  is 
Government-wide.  Three  other 
commenters  have  suggested  the 
substitution  ofivsponsible"  for 
"capable."  We  have  purposely  avoided, 
to  the  extent  possible,  Ae  use  of  terms 
of  art  in  Federal  procurement,  believing 
their  use  id  the  context  of  MftO 
purchasing  could  result  in  the  imposition 
of  many  detailed  Federal  procurement 
concepts  upon  the  Federal  norm.  See 
preamble  to  (he  proposed  rule  at  S2  FR 
30998,  30B99  (Aug.  18. 1987).  Here  and 
elsewhere,  we  have  attempted  to  use 
words  that  express  the  substance  of  tfie 
Federal  concept  «nthoat  the  attendant 
obligations  that  have  evolved  by  case 
law  or  regulation. 

At  97a71i03(cH4)  one  conunenter 
questioned  the  extent  to  which  clauses 
otherwise  required  may  be  omitted 
when  making  sauU  purdiases, 
particulariy  in  ti^t  of  "purdiases  on  an 
oral  contract  basis."  We  believe  the 
proposed  provision  to  be  sufficientiy 


clear  and,  Ifrom  a  policy  standpoint 
complete.  Certainly  oral  contracts 
shtyuld  be  entered  into  cautiously 
assuring  a  fail-safe  system  of  contract 
terms,  order,  receipt,  inspection, 
payment  and  other  concerns.  We 
believe  that  these  issues  can  be  dealt 
with  in  an  M&O  contractor's  purchasing 
system  and  methods  and  reviewed  and 
approved  by  the  copiizant  DOE 
contracting  offico'. 

At  970.7103(cHS)  two  commenters 
stated  that  die  last  sentence  is  too 
restrictive,  seeming  to  require  the  use  of 
the  Commerce  Businest  Daily.  We  have 
changed  the  provision  to  make  it  dear 
that  pubbcation  of  appropriate 
requirements  in  the  Commerce  Business 
Daily  is  one  method  that  may  be  used  to 
promote  partidpation  by  the  described 
types  of  business  ooooems. 

At  g7a7103(cM7)  (Hie  oommenter  has 
questioned  whether  application  of  the 
FAR  cost  prindples  to  sabcontracts  is 
intended  to  result  in  direct  dealing 
between  th*  subcontractor  and  the 
Government  contracting  officer.  In  this 
provision  the  MftO  contractor's 
relation8h4>  widi  its  subcontradoits)  is 
not  intended  to  be  any  different  from  the 
rdatioMhip  between  a  non-M&O    . 
contractor  wridi  its  sabcontractoKs).  No 
direct  relationship  between  the 
subcontractor  and  tiie  Government  is 
intended.  In  awarding  and  administering 
its  subcontracts,  the  M&O  contractor  is 
expected  to  exerdse  the  discretion  in 
matters  rdating  to  the  cost  prindples 
reserved  by  the  FAR  for  the  Government 
contracting  officer  in  Federal  prime 
contracts. 

At  97a7104  we  have  added  a  sentence 
at  our  own  initiative  which  requires 
contracting  officers  to  assure  tiiat  M&O 
contraohsrs'  pnrdiasiag  systems  and 
methods  provide  for  appropriate 
alteration  of  required  FAR  and  DEAR 
clauses  to  reflect  the  relationship  of  the 
parties. 

At  970.7104-2  one  commenter  has 
suggested  fte  substitution  of  ^'970.7104- 
9"  for  "S70M07."  We  have  adopted  diis 
change. 

At  Wa7104-7(a)  one  conunenter 
recommends  delation  of  the  list  of  DEAR 
and  FPMR  audiorities  for  purchase  of 
the  listed  special  itons  because, 
acoordhig  to  that  commenter.  the  noted 
citations  teia  in  many  cases  to 
directives  whidt  have  expired,  have 
been  superseded,  or  no  longer  apply  for 
other  reasons.  We  have  made  no  diange 
but  will  undertake  a  study  to  ascertain 
whether  the  primary  guidance  should  be 
revised. 

At  970.7104-8  one  commenter  has 
requested  a  more  definitive  statement  of 
what  should  be  subjected  to  lease 
versus  purchase  analysis.  We  believe 


that  this  is  a  matter  to  be  addressed  by 
the  M&O  contractor  in  its  proposed 
proc^ures.  which  woidd  be  reviewed 
and  approvsd  by  the  cognizant 
contacting  officer,  except  for 
establishment  of  thresholds  for 
application  which  are  to  be  approved  by 
the  HCA.  As  noted  earlier  in  this 
preamUe.  we  have  added  a  paragraph 
(b)  to  discuss  the  decision  to  make 
goods  or  perform  services  in  house 
versus  acqrdring  them  by  purchase  and 
have  retitled  the  subsection  to  reflect    | 
this  change. 

At  970.7104-O(b)  two  commenters 
questioned  the  provision,  one  requesting 
more  detailed  guidance  and  the  other 
reconunenifing  the  deleigation  of  the 
requirement  relating  to  HCA  approval 
prior  to  the  use  of  some  form  of  qualified 
list  We  have  made  a  change  to 
emphasize  the  need  for  both  the  M&O 
and  the  DOE  officials  responsible  for 
oversight  to  pericKlically  review  any 
such  lists  to  delete  iiems  that  are  no 
longer  subject  to  Uie  concerns  for  which 
they  were  originally  induded  in  the  list 
At  9707104-10  four  commenters  have 
questioned  the  pnq>osed  coverage,  each 
essentially  recommending  some  form  of 
greater  reliance  on  the  M&O 
determination  of  the  likelihood  of 
potential  organizational  conflict  of 
interest  in  its  subcontracting.  We  have 
not  altered  the  proposed  coverage.  The 
DOE  contracting^fficer  is  the  only 
individual  authorized  to  analyze  the 
likelihood  of  an  organizational  conflid 
of  interest  These  provisions  affect  only 
subcontracts  Eslling  into  one  or  more  of 
the  dasses  described  at  90S.57O-5(a). 

One  of  those  commenters  also  noted 
that  application  of  DEAR  organizational 
conflict  of  interest  (OCI)  provisions  to 
"consultants"  as  well  as  subcontractors 
results  in  OCI  requirements  which 
overiap  and  conflict  with  the 
requirements  at  970.2272,  "Condud  of 
employees  and  consultants  of  DOE 
management  and  operating  contradors." 
We  believe  that  the  provisions,  in  fact 
do  not  ooi^ct  thov^  thfcy  may  in 
certain  limited  drcamstances  overlap. 
The  organizational  ccmflict  of  interest 
provisions  at  970.7104-10  apply  to 
subcontracts  for  specific  types  of 
services,  whether  performed  by 
"subcontractors"  or  "consultants,"  the 
latter  tenn  merely  being  a  subset  of  the 
former. 

The  coverage  at  9702272  applies  to 
management  and  operating  contractors' 
empkqrees,  in  their  capadties  as  M&O 
contractor  employees  and  as  outside 
consultants.  Portions  of  it  also  api^  to 
outside  consultants  hired  by  the  M&O  as 
"special  employees"  or  subcontradbrs. 
Paragraphs  (c),  (d).  and  (g)  of  970.2272, 


Federal  Regiater  /  Vot  53.  No.  123  /Monday.  June  27.  1988  /  Rules  and  Regulations  24227 


in  thecaskof  consultantB  subcontracted 
for  by  an  MftO  contractor,  cover  similar 
concerns  ^  are  treated  by  portions  of 
the  organisational  conflict  of  interest 
provisions  jof  909^7,  Therefore,  we  do 
not  believe  that  the  provisions  conflict 

At  970.7104-11  one  oonunenter  has 
suggested!  ^at  cost  or  pricing  data 
should  bejsequired  only  in  the  case  of 
noncompaftive  subcontracts  and  that 
this  requiiUment  is  subject  to  OMB 
clearance  hinder  the  Pap^worlc 
Reductionl  Act.  1^  statute,  cost  or 
pricing  dal|i  are  required  for  contracts 
and  subomtracts  in  the  absence  of        . 
"adequatq  pjrice  competition."  not 
merely  in  (he  case  of  noncompetitive 
purchasesj.  3ee  Pub.  L  98-360.  Title  VU. 
secUon  27l2.  Paragraph  (b)  has  clearly 
excluded  iijom  the  requirement  for  cost 
or  pricing  data  those  situations  ini  which 
there  is  acMquate  price  competition.  This 
requirement's  coverage  is  merely 
restating,  tit  the  new  location,  coverage 
already  ejUlBting  at  970.150S-1.  which 
has  previously  been  subjected  on  OMB's 
Paperworlt  Reduction  Act  review.    . 

At  970.7404-12  one  conunenter  has 
suggested  t|iat  this  subsection  not 
contain  mi  ihdatory  provisions  but  rather 
that  the  lit  tjed  provisions  merely  be  used 
to  establisl^  a  guideline.  We  disagree 
and  havejftade  no  changes.  At  970.7104- 
12(a)  another  cotnmenter  has  suggested 
that  the  pi  [^vision  concerning  "unilateral 
initiation  <  |  small  businesis  set-asides" 
be  rewritt(  i  i  so  as  to  remove  any' 
implication  that  those  set-asides  should 
be  initiatedi  We  disagree.  The  FAR  at 
19.602-2.  oi)e  of  the  citations  listed, 
established  {the  criteria  for  establishing 
small  busihbss  set-asides.  M&O 
contractors  I  are  expected  to  base  their 
decisions  n  unilaterally  set  a 
requirement  aside  on  those  criteria. 

At  970.7104-12(b)  a  commenter  has 
suggested  (bat  the  phrase  "questions 
concerning  Small  disadvantaged 
business  *  *  *  "  be  altered  so  as  not  to 
result  in  an  overly  broad  interpretation 
causing  the  referral  of  unnecessary 
questions  p  the  Small  Business 
Administra^on.  We  agree  and  have 
made  the  lihguage  more  focused.  At 
970.7104-1;  Sic)  two  commenters 
recommended  that  the  small  purchase 
class  set-aside  remain  at  $10,000  in 
accord  withi  current  coverage  at 
970.1901  (c>.  We  have  chosen  to  continue 
to  reflect  tk^  Federal  small  purchase  set- 
aside  threflUold  as  stated  in  the 
proposed  life. 

At  97a7l04-12(d)  a^commenter  has 
suggested  qualifying  the  $3,000,000 
constructida  class  set-aside  threshold  by 
making  pre  Vision  for  fim^s  with 
"sufficient  financial  capabilities."  We 
have  not  n^  de  the  change.  Any  firm 
selected  miibt  have  sufficient  financial 


capabilities  whether  under  aset-aside 
or  an  unrestricted  solicitation.  That 
concern  is  merely  one  of  many  very 
important  considerations  that  result  in 
an  MftO  contractor's  being  able  to 
affirm  that  a  proapective  awardee  Js 
capable  of  pOTforming  the  work. 

At  970.7104-I2(e)  one  commenter  has 
suggested  an  alternative  method  of 
providing^r  a  set-aside.  pro9«m  for 
small  disadvantaged  businesses.  In 
support  of  its  posittoo  the  commenter  . 
states  diat  the  prt^osed  set  asides  may 
detract  fram  opportunities  for  small 
businesses  and  woman-owned  - 

businesses  and  that  detemdning  a  feir 
and  reasonable  price  with  limited 
competition  may  be  more  difficult  We 
have  made  no  dianges.  We  believe  that 
there  are  sufficient  subcontracting 
opportimides  for  all  kinds  of  businesses. 
We  also  believe  that  the  MftO 
contractors  can  determine  whether  a 
fair  and  reasonable  price  has  been 
offered.  Further,  this  provision 
established  a  procedure  that  is 
disoretionary,  not  mandatory. 

At  97a7104-12(g)  four  commenters 
have  suggested  that  the  utilization 
reports  be  required  semi-annually, 
rather  than  quarteiriy.  Paragraph  12(g) 
merely  reflects  Uie  provision  at  952.219- 
9  which  modifies  the  clause  at  FAR 
52.219-9.  The  FAR  clause  requires 
contractors  to  submit  the  SF  294  semi- 
annually and  the  SF  295  quarteriy.  The 
DEAR  modification  deletes  tiie 
requirement  for  the  SF  295  entirely  but 
requires  the  SF  294  to  be  submitted 
quarterly.  Paragraph  12(g),  therefore,  is 
stating  what  MftO  contracts  should 
ah«ady  require.  Furthermore,  this 
requirement  is  not  new.  Paragraph  12(g) 
is  the  restatement  of  the  current 
provision  at  970.1901(f).  We  have  made 
no  change. 

At  97a7104-16  one  commenter  would 
like  to  have  M&O  contractors  furnished 
with  Davis-Bacon  wage  determinations. 
Tlie  determinations  are  pubhshed 
periodically  in  the  Federal  Re^star  or 
are  otherwise  available  from  the 
Department  of  Labor.  We  have  deleted 
reference  of  FPR  Temp.  Rag.  70  as  a 
result  of  the  publication  of  Federal 
Acquisition  Circular  84-34.  Another 
commenter  was  concerned  that  these 
provisions  may  be  "redundant" 
considering  similar  provisions  in  the 
FAR.  That  same  commenter  has  made  a 
similar  observation  with  regard  to 
970.7104-21  (environmental  and 
occupational  safety  and  health 
programs);  970.7104-22  (Buy  American 
Act);  970.7104-24  (bonds  and  insurance); 
970.7104-28  (taxes);  and  970.7104-^28 
(construction  and  A/E  contracts).  This 
coverage  is  not  redundant.  It  adopts  or 
reflects  the  applicability  of  certain 


pwtions  of  FAR  coverage  in  die 
subcontracting  practices  of  MftO 
contractors.  We  beUeve  the  c(»nmenter 
apparendy  did  not  consider  diat  the 
FAR  regulates  prime  contracts  awarded 
by  the  Federal  government  The 
proposed  rule  and  this  final  rale  are 
intended  to  provide  a  comprehensive 
baseline  by  which  DOE  personnel  will 
oversee  the  subcontracting  activities  of 
DOE  management  and  operating 
COTitractors. 

At  970.7104^22  one  commenter  has 
suggested  raising  the  Procureinent 
Executive's  approval  threshold  to 
$100,000.  We  have  not  adopted  this 
comment  A  second  commenter  has 
suggested  a  revision  of  the  penultimate 
sentence  of  paragraph  (c)  to  correct  an 
omission.  We  have  added  "the  period  of 
effectiveness"  to  the  list  of  items  which 
must  be  specified  on  the  authorization 
and  have  otherwise  clarified  this  portion 
of  paragraph  (c). 

A  third  commenter  has  questioned 
entirely  the  application  of  the  Buy 
American  Act  to  the  subcontracting 
practices  of  DOE's  MftO  contractors. 
The  Buy  American  Act  does  not  apply 
perse  to  contractors.  However,  41 
U.S.C.  10a  provides  diat  "[ojnly  such 
unmanufactured  articles,  materials,  and 
si4>plies  as  have  been  mined  or 
produced  in  the  United  States,  and  only 
such  ananufactured  articles,  matolais, 
and  supplies  that  have  been 
manufactured  in  the  United  States 
substantially  all  from  articles,  materials, 
or  supplies  mined,  produced,  or 
manufactured,  as  the  case  may  be,  in  the 
United  States,  shall  be  acquired  for 
public  use."  Therefore,  since  all 
purchases  of  goods  by  management  and 
operating  contractors  are  for  carrying 
out  the  Department's  mission,  the 
purchases  of  those  contractors  are  to  be 
made  in  accordance  with  the  Buy 
American  Act  Therefore,  we  have 
changed  "through"  in  the  first  sentence 
to  "as  reflected  in"  to  communicate  the 
statutory  nature  of  this  requirement  The 
activities  of  DOE  are  exempt  from  the 
General  Agreement  on  Tariffs  and 
Trade. 

At  97a7104-24  one  commenter  has 
made  four  comments  suggesting  specific 
word  changes  to  assure  that  it  should  be 
the  first  tier  subcontractor,  not  the  prime 
management  and  operating  contractor, 
diat  is  obligated  by  die  Miller  Act  (40 
U.S.C.  270a-270f)  to  provide 
performance  and  payment  bonds. 

We  have  made  minor  word  changes  in 
this  provision  to  reflect  what  we  believe 
to  be  the  reality  of  application  of  the 
Miller  Act  to  the  circumstance  when  a 
management  and  operating  contractor 
awards  a  contract  for  the  constructibn, 
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alteration,  or  repair  of  federally  owned 
premises.  Apparently  some  Hrst-teir 
subcontractors  have  defended  their 
claims  brought  under  performance  and 
payment  bonds  which  were  required 
under  their  subcontracts  by  alleging  that 
the  Miller  Act  obligations  are  the 
responsibility,  not  of  the  subcontractor, 
but  of  the  prime  management  and 
operating  contractor,  particularly  where 
the  M&O  is  a  construction  manager. 

Our  analysis  is  as  follows:  First,  we 
believe  that  the  Miller  Act  will  apply  in 
this  circumstance  since  the  work  to  be 
performed  under  the  subcontract  will  be 
for  "the  construction,  alteration,  or 
repair  of  any  public  building  or  work  of 
the  United  States."  We  also  believe  that 
it  is  the  subcontractor,  not  the 
management  and  operating  contractor, 
that  Bts  the  deHnition  of  "contractor" 
within  the  Act  The  "contractor"  is  that 
party  who  receives  the  award  in  excess 
of  $25,000  for  the  construction, 
alteration,  or  repair  of  any  publfc 
building  or  public  work  of  the  United 
States. 

Our  revisions  reflect  the  obligation  of 
the  DOE  contracting  officers  to  assure 
that  management  and  operating 
contractor's  purchasing  systems  and 
methods  provide  for  M&O  contractors' 
acquiring  firom  their  first-tier 
construction  subcontractors 
performance  and  payment  bonds  that 
are  consistent  with  Miller  Act  It  is  our 
intention  that  this  (^ligation  reflect  not 
only  DOE's  opinion  aboot  the 
application  of  the  Act  but  that  the 
requirement  is  also  levied  as  a  matter  of^ 
policy.  Should  a  court  hold  in  some        ' '» 
other  manner  as  to  the  application  of  the 
Miller  Act  the  performance  and 
payment  bonding  requirements  will 
remain. 

At  970.7104-24(a)(l)  one  commenter 
has  suggested  inserting  "construction" 
before  "subcontracts  under  cost- 
reimbursement  type  subcontracts."  We 
have  adopted  this  comment.  Another 
commenter  has  suggested  adding  "or 
equal"  after  "Standard  Form  25."  We 
have  not  adopted  this  comment  The  SF 
25  is  readily  available,  provides  a 
uniformity  of  approach  in  this 
particularly  important  area,  and  has 
been  proven  by  the  test  of  time.  A  third 
commenter,  a  current  MAO  contractor, 
states  in  relation  both  to  970.7104-24 
and  9707104-n25  that  as  it  does  more 
work  involving  environmentally 
hazardous  materials,  its  subcontractors 
are  unable  to  acquire  a  comprehensive 
general  Kabllity  policy  "for  bodily  injury 
and  property  damage  caused  by  the 
actual  or  threatened  release  of 
pollutants."  It  says  that  as  a  result  it  is 
receiving  "an  increasing  number  of 


requests  for  indemnification  from 
potential  tuboontmctors."  As  a  result  it 
recommends  that  DOE  initiate  a  process 
to  provide  indenrnifkation  under  Pub.  L 
85-604  for  a  class  of  subooDtractors,  i.e.. 
"those  peiibnning  remedial  work  under 
designated  pragmns."  Thi«  conunent 
and  its  proposed  action  are  well  beyond 
the  scope  of  this  rolemaking.  Any  such 
policy  change  is  a  decision  to  be  made 
by  the  Department's  senior 
management  This  regulation  would  be 
one  place  a  change  in  procedure  should 
be  reflected  but  any  substantive  action 
must  be  undertaken,  analyzed,  and 
addressed  by  other  elements  of  DOE. 

At  970.7104-25  one  commenter  has 
opined  that  the  coverage  as  to 
indemnification  should  be  "reviewed  by 
the  Department  of  Justice."  The 
coverage  at  9707104-25  of  the  proposed 
rule  merely  referred  the  reader  to 
970.2870  wherein  the  DEAR  discusses 
the  coverage  given  to  M&O  contractors 
pursuant  to  the  Price-Anderson  Act. 
DEAR  970.2870  then  provides  a  clause, 
entitled  "Statutory  Indemnity,"  that  is  to 
be  used  in  appropriate  M&O 
subcontracts  which  clause  merely 
recites  for  the  suboonfractor  the 
protection  which  the  Prioe-Anderson 
Act  may  provide  it  in  the  case  of  nuclear 
incident  DOE  is  not  creating  any 
systemic  policy  on  indemniHcation. 

At  97a7104-2S  we  have  at  our  own 
initiative  changed  the  reference  to 
970.2870  to  specify  paragraphs  (f)  and  (g) 
of  that  section  which  pertain  to 
indenmification  of  wibcontractors.  This 
1VBS  done  for  the  sake  of  greater 
a({curacy  biit  also  because,  at  the  time  of 
pablicatioa  of  this  final  rule,  certain 
other  portions  of  970.2870  are  no  longer 
effective  due  to  the  expiration  of  the 
Department's  authority  ^  enter  into 
indemnity  agreements  with  prime 
contractors  under  the  Price-Anderson 
Act.  Paragraph  (f)  and  (g)  of  970.2870. 
however,  ere  still  valid  as  to 
subcontractors  of  those  M&O 
contractors  which  ouirently  hold  Price- 
Anderson  indemnification  agreements 
executed  prior  to  the  expiration  of  the 
Department's  authority.  We  intend  to 
make  appropriate  changes  to  970.2870  at 
such  time  as  DOE's  Price-Anderson 
indemnification  authority  is  re- 
authorized. 

At  970.7104-28(a).  in  the  first  - 

sentence,  "assume"  has  been  corrected 
to  "assure."  At  970.7104-28(b)  one 
commenter  has  suggested  inserting  the 
phrase  "by  the  M&O  contractor"  after 
"prepared"  to  assure  that  it  is 
understood  that  the  M&O  itself  may 
prepare  the  independent  estimate.  We 
have  altered  the  provisions  of  this 


subsection  in  anodier  w«y  to  achieve 
the  intended  meaniqg. 

At  97a7104-2a(c)  another  commenter 
has  suggested  the  deletion  of  this 
subparapvph  in  its  entirety,  believing 
that  this  requirement  for  the  use  of 
uniform  design  considerations  in 
plannii^  D(X  facilities  "defeats  the 
intent  of  utilizing  the  management  and 
operating  contractor's  experience, 
expertise  and  initiative  under  its  prime 
contract"  and  that  the  responsibility  for 
"preparation  of  specification  does  not 
reside  in  the  purdiasing  activity."  We 
disagree.  Because  of  the  many  DOE 
locations,  the  disparate  types  of 
faculties  to  be  modified  or  constructed 
and  the  extensive  expertise  involved, 
we  believe  there  must  be  a  uniform 
baseline  for  the  preparation  of 
specifications  and  the  organization  of 
construction  in  the  planning  and 
execution  of  the  weak.  This  provision 
must  remain  because  specifications  are 
a  necessary  part  of  the  purchase  of  A-E 
and  consbuction  work.  We  have, 
however,  edited  the  language  of 
paragraph  (c)  to  make  it  clearer. 

At  97e.7104-28(d)  a  commenter  has 
recommended  the  addition  of  the  phrase 
"or  a  comparable  agreement  form 
approved  by  the  contracting  officer." 
lie  commenter  states  that  to  do  so 
would  allow  '^or  lease  or  rental  of  other 
equipment  as  well."  Because  of  the 
context  and  title  of  this  provision,  it 
would  be  unlikely  that  the  commenter's 
intention  would  be  achieved  by  the 
suggested  change.  Innny  event  we  are 
not  making  a  diange  to  this  provision  ^ 
because  the  standard  agreement  has 
proved  itself  over  time. 

At  970.7104-28(e)  a  commenter 
interprets  the  provision  as  ambiguous, 
stating,  on  the  one  hand,  that  a 
contractor's  system  "must  reflect  the 
essence  of  the  Act"  while,  on  the  other 
hand,  it  "does  not  preclude  the 
consideration  of  odier  factors  *  *  *" 
llie  last  sentence  of  this  paragraph  has 
been  revised  to  prevent  any  such 
ambiguity. 

At  970.7104-28  (fKl)  and  (fHl)(i) 
through  (f)(l)(iii)  we  have  at  our  own 
initiative  revised  the  descriptions  of 
situations  in  which  conflicts  of  interest 
in  architect-engineer  and  construction 
subcontracts  may  arise  as  to  billing  of 
costs  or  self-inspection.  We-have 
deleted  Uie  second  sentence  of  97a7104- 
28(0(1).  believing  it  to  be  genericaOy 
descriptive  of  a  situation  that  could 
have  been  presented  in  the  examples       ■ ' 
that  followed,  but  ofiering  no  remediiU    v^ 
guidance.  We  believe  that  with  the 
revisions  to  97O.71O4-28(0(lMi)  throu^ 
(f)(l)(iii).  the  sentence  is  no  longer 
needed.  We  have  deleted  parapnph 
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(HUKiii).  boUeviiig  tifaBiiges  we  iwve 
made  to  imkiii  iaoot^omte  its 

[mm  te4|^MciW  aa^JMply  and 
clearly  as  MJQ-oaaliieaitiiaiteBi  dial 
give  rise  la  f  tmlf  liimirnttea  cnrntLtu. 
We  haae  aM  jasaaiberad  dn  nedifiad 
paragraph  to  beaDme|Q(l)(i9.  We^ave 
inserted  4fae[ahiiaae  "teditfeteHt 
projects"  -ia  |^  fint  aentenoanf -wfaM 
wa«#aniH9k|ttl^aBd  km« 
renumbeBed|lt«B#»«paph|Q(ljfn|.  fi 
is.  weMiet^.i]e0iBgMkre«IAecsaceia 
""TV  mnflinf  pf  intrmt  in  r  hamii^ 
costs,  fiaalki  awe  Jwve  aranHabeiied 
paragiaph  ffl(1j(iv|4e:(QtlM>iQ  tonOect 
the4eletioBl4fpai^M^{Q(l){iuJ  as  it 
was  Jn. the  pfv^oaadnik. 

At  wuhai  aras  9f».nS4^flg|{)(lHh/0.  now 
(n(ljfiii).  atymiBentprabjeote  to  the 
requireneatjlor  a  auboonkaotar's 
acceptkig  liulitjriBraoaBBquBBtial 
damages  asUoondWan  to  tha  ase  of  a 
"turnkey  cedtnct''  Wediriieneifais 
condiltoa  ito  Me  appropsiata  adiece  Ihe 
subceatracta^  has  been  Tearmaible  for 
both  the  des^aadihe  conatnictuni  of  a 
facility.  Tbe|tee49Daiiaaatar4ias 
conec^y  aa<4d  oar  fiaihiic  to  iuUe 
"sub"  before  faartraot"  "■oantraotaE;" 
and  "contra<^"  as  those  terns  appear 
in  **'iff  sahiTi^iMraph 

At  ayaTloSfaj^Mwiameirtar 
suggests  dd^ieoaftte  iibsase^'aadiaa 
AUowable  Oiits  aad  i>rwei:fy"in  tbe 
laataeataac^  tttadagitivlk  fay  irtfi^ 
rTrmaimlnr'nl  tnariiag  ly  in  ii  I  aentenoe 
inipiies  tlMtdkeaenBs^lfaeMbQ 
ccftitract  shojud'take  preaedeace  over 
the  tenas  ef  ^ariKontiadt.  Wekave 
made  a  chaatr  te  nflect  ftis  coaaBest 
The  leviaed  JtrtaBtftenceakndd  renk 
in  M&O  oo^bctan'  anitingifbeir 
subcentraatal^ancfa  aMoylfaat 
subcontracts  wiUte  aelleudemaading 
than  the  MW  3|  caotract  itself:  A  second 
conaaealer  ^qpaesdooB  -whelfaer  it  ia 
intended  diat  lahen  8irtraQBita>actsai« 
terminated  fwaayaeaaon  otfier  dun:dw 
teEminatioB4if«he|mmeJdM)«»lract. 
the  termiaatitti  pnoiduaas  tfWAA  Fmt 
49  govemiqgMiibaoatnctt.  rather  tfaaa 
prime  OM^ads.  ahauid  cavern.  A  is 
intended  thaiwfaeie  tfaeaubcortk-act 
terminati(m(4)>rettdt  from  the 
tenaination  ot  all  er  a  .portioa  of  ihe 
prime  aiaaagttnertt  and  opeia^ 
contract  Ibeaibcontaact  pmrisians 
used  by  MAuktaOtnaUtavriii  be  in 
confotmi^  with  the  sated  f  AS  sidiparts 
otherwise  jeyentiag  ienaiaation  ia 
Federal  pdaitioaalraate.  Wbere  the 
subceatraol  4|BNiinatia«^).  a^er  for 
default  or  coiiipenieaoe,  are  aot  as  a 
result  flf  a  teatiBattoaaf  tbetpiime,  the 
MliO  is  psovijEled  greater  diaciation.'e^ 
"general  aaafanslty."  tn-deai^nng  iiM 
subcontract  tMannationfiroviaiaas.  In 


the  interest  4^a«oidias  oanacessaty 
duplication  we  haae  ddetoditfialirat 
sentence  aryanyaphifb)  and  liave  deo 
altered  Ike  fooith  sedtenoe  inm  the  end 
of11iati>nagN9hbfy«han»Rg  •%i«y"ie 
"shaU." 

At  979 JlM-aa  a  cenraeoter  has 
suggested  deiefien<«f  "^sacir  before 
"Gcwerament  aauroes  oTsappiy."  We 
ha  ve  made  "Aiis  diange. 

At  g70:71f)4-33  one  commenter  states 
that  fte  provision  in  the  prtQxised  Tide 
"is  confasing  becaose  of  differences  in 
the  neqirirements  of  FAR  fcrt  3a  whidi 
is  intended  to  apply  to  Government 
agencies,  and  fbs  Teqniremeirts  -specified 
in  the  Administration  <rf  Gost 
Accoonting 'Standards  dause  contained 
in  an  M&O  contract"  We  disagree  and 
have  madeno  change. Hie  tsquirenents 
for  coveted  subcontracts  are  the  same 
as  those  for  Federal  pnme  contracts. 

At  970.7104-38  a  commenter  asks  aihy 
the  reference  Tor  acgui^fion  oTxed 
estate  is  toSulqMil  9X7.74.  which  is 
more  deman^ng  than  ihe  clause  al 
952.217.70  inteaded  for  contracts, 
including  mam^ftiwant  and  opecaking 
contracts,  in  Mdiidi  real  estate  may  be 
purchased  or  laaaad.  The  clause  .at 
9S2.217-7Dis  intended  ia^  ackded  in 
contracts  "where  contoactors 
acquisiiians  are  expected  .to  meal  the 
criteria  specified  in  [Subpart  917.74)." 
The'Ckvo^xaquiEes  contracting  ■effioer 
^jaapie^iaiar  to  the  aoquiaitioB.  lease 
-or  disposal  <ifjealj)Fa]^erty.  The 
coverage  at  Sutguul  ai7J4  is  inteaded 
to  guide  the  coatmoting^lBoer  te 
processing  ainy  nich  segaeat  Section 
917..74Q2  jxovides  a  jwacadure  for 
makiaga  cequeatltisposaibleliiatoa 
real  property  acquiaitioa.  lease,  or 
disposal  would  4}e  fiareseea  at  dhe  tiiae 
of  awasdoraateasianof  a  ooatraot 
causing  theclaaae  la  be<MBttled.  Ia  aech 
cases  the£a^iuleyeowdes  the 
necessary  daactioa  Isr  tie  MafO 
contractor'a  system  aad  methods  to  caU 
for  subodasioa  af  a  segucst  Whether  the 
requesting  oentractar  is  an  MAOior  aet 
thejwaoedure  at  107.74  is  tnhrfallowod 
in  dociimnnliag  Ae  prapased  acquisition 
and  in  gaiaiag IheoeatFaetiag  flffioei's 
appsovaL 

At  9ra:71M-48two  eonaneiAsYaBie 
received.  Tht  ftstiomnneBtar  fiads  dm 
provisiaa.  as  aoitten.  miaieadii^and 
confusing,  ha  seoaaraendationiar 
correction  is  to  i^  apoa  <die  criteria  <ficn- 
an  MftO  oantsactor's  ipnyerty 
suboontiBDtiBg  indices  -atated  at  41 
CFR  lOB-lMnfxii,  theBOEiRraperty 
Managemtiat  Ite^dations.  Hie  other 
commenter  would  sabaStute 
"inconkxndtyifith  BieipcAicies  and 
priaci|<les  in"  for  "'oonsisteat -wMi."' Both 
commeols  suggest  that  -the  current 


provision  cdls  Tor  atrict  ctnnpliance 
with  the  Federal  standard  stated  at  TAR 
Part  45.  That  is  not  trar  hftention.  In 
analyzing  these  comments  we  have  also 
noted  a  failure  te  consider  existiQg 
property  coverage  of  theOEXR  and  the 
DOE  Property  Management  Regulations. 
Therefore,  vie  have  altered  (he  juoposad 
provision  to  recognize  the  merits  ofboth 
comments  and  to  correct  our  oversight 

At.g7i)JlQ4-4S.  AnU-iCickfaack 
Enforcemeat  Act  -of  liMB,  we  have 
brought  the  governing  FAR  citatiaas  up 
to  date. 

At  g7p.7l04-48  aw  have  addad  a 
provision  to  leflaotthe  eaiatins 
reqniiemeatitf  B32j6M.  Goatracasnare 
not  obUgatedby  thr  rtssigamrinl  of 
Claims  Aot  and.  ithBnfan.<ieed»it  . 
a&mr  each  aasigmaedt  ihewewer.  in 
instances  in  adiioh  they  do,  thegr  nniM 
deal  with  ri^  of  aetidf  as  pimTided  at     ' 
932.808. 

At  B?e.7ie4-47  two  connnents  were 
received.  One  recommends -word 
changes  intended  to  make  it  dear  that 
the  listed  clauses  are  merely  examples 
and  that  other  claases  hy  Ihefir 
provisions  may  require  "flowdown  or 
extension.  The  other  commenter 
suggests  the  addition  of  fhe  Accounts. 
Records,  and  Infection  clause  at 
970.5204-9. 

We  have  not  adopted  ihe  first 
comment  There  is  ao  intent  to  -bar  or 
limit  the  flo«vdowDa  affect  «f clauses 
inchided  in  any  management  and 
operating  ^uimejoQBtract  The 
provisions  in  fl7an04  are  intended  ta 
establish  the  rainimuB  requirements 
thataiqr  such  ooBtraater  must  oaeet  in 
formulating  its  piiwhaeing  syatem and 
methods.  The  list  of olaases  alV^7104- 
47  is  merely  a  recogailionof  ihe 
flowdoam  orextension  Teqaivenents  of 
certain  claases  mqaited  on  MAO 
contracts.  Those  chases  seqaise  ae 
additional  giddanoeior  JncdiBr 
discussion,  ao  Aey  Jtavemersiy  been 
listed,  if  other  datmes  in  Ike  frime 
contract  leqaise  ftandewB  liy  their 
terms,  the  fact  that  Aey -are  mat  listed 
does  not  BaAttefadflfect  We  have 
adapted  dieaecoad  ooaunailt  alter 
assiaiaglbat  dtedanaeal  9705204-0  is 
a  reqnind  management  and  oparafiBg 
contract  clause.  It  does  provide  Hsr 
flowdoam. 

At  970.7105  one  commenter atted  that 
the  proposed  'coverage  needs  to  be 
clarified.  Rrst  it  Teoommends  thai  Ihe 
method  of  purchase  from  coKtiaclur- 
affiliated  sources  be  left  to  the  HCA.  We 
disagree.  These  tsrpes  of  purchases, 
because  dfftie  opportunity  for 
favoritism,  mast  he  no  less  regidated 
than  a  nomufl  competitive  transaction. 
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In  fact  we  believe  that  such  purchases 
must  be  more  strictly  regulated. 

Secondly,  in  relation  to  970.7105  the 
same  commenter  questioned  the 
conditions  of  allowability  of  costs 
incurred  in  the  transactions  described  at 
970.3102-15(b).  Tho8e4>rovisions  place 
restrictions  on  the  price  a  contractor- 
affiliated  source  may  be  paid.  We  do  not 
now  intend  to  make  any  substantive 
change  to  970.3102-lS(b). 

At  g70.7105(aKl)  another  commenter 
has  questioned  the  meaning  of 
"independent"  as  used  in  this 
paragraph.  It  asks  whether  two  divisions 
are  "independent"  if  both  "are 
controlled  by  the  same  parent 
corporation."  The  use  of  "independent" 
in  this  paragraph  relates  to  the  M&O 
purchasing  function,  not  whether  the 
contractor-affiliated  source  is  a  separate 
corporation.  Therefore,  so  long  as  the 
MftO  purchasing  function  is  not  doing 
work  for,  or  is  part  of.  the  contractor- 
afTiliated  source,  this  provision  would 
not  be  violated. 

At  970.710S(c)  a  commenter 
questioned  the  conditions  governing  the 
allowability  of  capital  cost  of  money  in 
purchases  from  a  contractor-affiliated 
source,  e.g.,  with  respect  to  the  extent  of 
competition.  This  regulation  is  intended 
to  limit  the  potential  conflicts  that  can 
occur  when  an  MftO  contractor 
contracts  with  an  affiliated  source. 

At  970.7107  two  comments  were 
received.  One  commenter  suggests 
inserting  "calendar"  after  "10"  and 
before  "days"  in  paragraph  (e).  This  is 
what  was  intended  by  the  regulation. 
We  beUeve  that  unless  days  are 
described  as  "business  days."  rules  of 
regulatory  and  statutory  interpretation 
call  for  days  to  be  computed  as 
"calendar  days."  Hierefore.  we  have  not 
adopted  this  comment. 

The  second  commeter  has  noted  that 
the  statement  about  the  applicability  of 
the  cost  recovery  provisions  of  the 
Competition  in  Contracting  Act  to 
protests  involving  M&O  subcontract 
awards  at  paragraph  (f)  "cmiflicts  with 
reent  [Comptroller  General]  decision 
B-227091."  The  provisions  of  e'T).7107 
are  essentially  a  republication  of  a 
separate  rulemaking  that  culminated  in 
the  final  rule  published  at  51  FR  31339 
(September  3, 1986).  Until  thoroughly 
argued  and  decided  to  the  contrary,  we 
will  retain  the  provision  as  it  appeared 
in  the  proposed  rule. 

At  970.7106  one  commenter  stated  that 
paragraph  (a)  is  not  consistent  with 
970.7102(b)(3).  We  have  compared  the 
two  provisions.  They  are  part  of  the 
same  process,  i.e.,  the  HCA's  setting  the 
individual  transaction  review  thresholds 
.  in  970.7108(a)  and  ensuring  reviews  are 
carried  out  as  part  of  the  basic  IK)E    ^    - 


oversight  lesponsibility  in  970.7102(b)(3). 
We  see  no  inconsistency. 

At  97a710e(g)  another  commenter 
expressed  a  concern  that  the  duty  of  an 
M&O  contracted  to  document  purchases 
in  writing  "will  eliminate  the 
administrative  benefit  of  placing  oral 
purchases."  We  will  not  make  any 
change  in  this  provision.  There  must  be 
a  record  of  a  purchase  no  matter  how 
"paperless"  one  intends  to  desi^  a 
system.  This  admonition  does  not  state 
that  oral  purchases  may  not  be  made  by 
an  M&O  contractor.  It  does  say  that  the 
order  must  be  documented,  which  we 
believe  is  an  absolute  necessity  for  any 
large  purchasing  activity'. 

In  a  second  similar  comment  with 
regard  to  97a7106(h)  the  same 
commenter  suggested  that  record 
retention  be  limited  to  six  mraiths  or 
such  longer  period  as  determined  by  the  ' 
contracting  officer.  We  totally  disagree. 
Many  portions  of  the  purchase 
transaction  are  barely  complete  in  terms 
of  audit  responsibility  even  six  months    . 
after  completion.  For  instance,  such  a 
period  would  limit  the  ability  of  a 
contractor  purchasing  system  review 
team  to  evaluate  a  purchasing  system. 
This  comment  also  conflicts  with 
paragraph  (d)  of  the  clause  81970.7104-9 
entided  Accounts,  RecordSi  and 
Inspection.  We  have  not  adopted  the 
comment. 

At  97a7109  one  commenter  stated  that 
it  considers  the  requirement  for  advance 
notice  of  award  in  the  case  of  "fixed 
price-type  subcontracts  which  exceed 
$25,000"  of  paragraph  (aj(2)  to  be  "not 
economically  prudent  where  an  M&O 
contractor  has  an  approved  procurement 
system."  This  requirement  is  a  recitation 
of  the  requirement  of  section  304(b)  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended.  The 
commenter  should,  however,  take  note 
of  paragraph  (b)  in  which  the  "non- 
impairment"  authority  of  section 
602(d)13  of  that  Act  provides  an 
exemption  from  die  requirement  for 
advance  notification  with  regard  to 
purchases  involving  "functi(His  derived 
from  the  Atomic  ^ergy  Commission." 

At  970.7109  (a)  and  (c)  a  second 
commenter  has  questioned  whethei*  the 
advance  notice  should  be  submitted 
"prior  to  solicitation  or  after  award."  It 
also  questioned  to  whom  the  notice 
should  be  directed.  We  have  added  the 
phrase  "to  the  contracting  officer" 
following  "advance  notice"  and  have 
inserted  "proposed"  before  "award"  in 
paragraph  (a)  to  clarify  these  points. 

A  third  commenter  has  stated  it 
believes  that  paragraph  970.7109(a) 
conflicts  with  the  HCA's  authority  to 
establish  thresholds  below  which  M&O 
contractors  need  not  submit  a  proposed 


subcontract  award  for  consent  in 
97a7108(a).  There  is  no  conflicL  The 
requirement  for  advance  notice  in 
970.nOB{B}  is  a  slattitoi^  requiiement' 
Consent  or  apimyval  of  sutih 
transactions  is  not  required.  The 
requirement  for  consent  or'a]pprovaI  by 
die  HCA  in  970.71(ie(a)  and 
97a7102(b)(3)  is  a  matter  of  contract 
administratioo  similar  to  those  of  die 
"SubcontracU"  clause  at  FAR  S2.244-2. 

At  970.7109(b)  another  commenter 
questioned  how  "an  M&O  contractor 
could  determine  which  functions  of  DOE 
are  considered  to  be  derived  from  the 
Atomic  Energy  Commission."  This  is  a 
matter  that  the  contractor  may  resolve 
with  the  cognizant  contracting  officer 
where  there  is  any  doubt;  however,  that 
phrase,  we  believe,  communicates  the 
intended  meaning,  i.e„  functions  that 
would  have  been  performed  by  the 
Atomic  Energy  Commission  under  its 
authorities  in  atomic  and  nuclear 
missions,  particulariy  pursuant  to  the 
Atomic  Energy  Act  of  1954.  as  amended. 

At  970.7109(c)  a  commenter 
questioned  the  use  of  the  phrase 
"anticipated  competition."  The  point  is 
well  taken.  We  have  deleted 
"anticipated." 

With  regard  to  the  revision  of  the 
contractor  purchasing  system  clause  at 
970.5204-22,  two  comments  were 
received.  Both  comments  questioned  the 
last  sentence  in  paragraph  (b)  wherein  it 
is  stated  that,"(s]iibcontracts  shall  be  in 
the  name  of  the  contractor  and  shall  not 
bind  or  purport  to  bind  the 
Government."  Both  commenters  are 
concerned  that  that  sentence  calls  into 
question  whether  the  M&O  contractor  is 
an  agent  of  DOE  and  one  of  them   . 
expresses  additional  concerns  over  the 
ability  of  the  M&O  to  assume 
administration  of  M&O  subcontracts. 

It  is  die  position  of  DCS  diat  die  M&O 
contractor  relationship  is  unique, 
involving  some  of  the  indicia  of  a 
principal-agent  relationship,  yet  it  is  not 
an  agency  relationship,  fai  various 
instances  the  Department  and  its 
predecessors  have  asserted  an  agency  to 
describe  the  parties'  relationships  in 
such  matters  as  state  taxation  of 
amounts  of  Federal  money  spent  by  an 
M&O  contractor.  United  States  v.  New  .- 
Mexico.  455  U.S.  720  (1082),  wherein  die 
Supreme  Court  recognized  the  unique 
nature  of  the  management  and  operating 
contractoi^Department  of  Energy 
relationship  but  held  that  there  was  no 
agency  for  the  purpose  of  the  State  of 
New  Mexico's  imposition  of 
compensating  use  and  gross  receipts 
taxes  on  Federal  money  spent  by  a  DOE 
managen^ent  and  operating  contractor. 
In  matters  relating  to  purchases  by  M&O 
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conttactortj  the  Degurtoient  oi^ects  to 
any  sbarecQenzalion  of  die  relalioiiihjp 
88  one  (^ptydiasiiig  agent  DGCs 
poatimlm  been  Unt  Mao 
subcuutf «<4y»  <fa  not  hare  iirect 
access  to  ^Gneigy  Board  itftSontract 
AppeabvstinMtter  of  right  under  the  - 
Contract  Ditfotea  Adt  because  die 
M&Os-are  ntilt  In  general  designated  as 


purchasing 
also  consist 
asserted 
Office -that 
DOE 
t>rotests  agi 
awards.  Tb^ 


nts  Cor  DOE.  DOE  lias 
J  and  BBCcessfulIy 
stheCeneral  Accounting 
T  contractors  are  not 
J  a^nta  with  TQgard  1o 
tist  MftO  subcontract 

r,  , !  in 'quesUou  is 

intended  to  iMke 'that imAiA dear.  Asio 
the  second  p»rtiomrf<iecoBMnent.DOE 
operatims  oSioea-Aodd  adniirfMer 
MftO  stAto^bads,  9at  «H.  tnriy  tmder 

tlltf  BIOS  I  SIVvUn  CBTSUIIltftflBCCB* 

It  should  ife  noted  theft  <fliere«re 
oocamoHs!  iTOfd  changes  made  at  our 
own  initiefi^f  In-Aewteretftsofidarity. 
We  tove  dekribed -every  eodi  duMge 
that  hasbaatny  nemiiq^td  effect  en 
the  iinrf  ral^. 

List  of  Siifa^ia4icniPui  an 

Managem^ht  and  operating  contracits. 

For  the  reflona  «e(«ul  m  Ihis 
preamble.  PittSm^^  XUle  48«f  the 
Code  ofFed^rd  Hegulatioos  is 
amended,  aa  setlorfli  below. 

Issued  jn  MfcihingtiiibaCjiMe  W.  IgM. 

B«itao|.«oAi       ■ 

Dimctar.  fVDcUeaMMtwMf Atsistmce 
Afo/iqpeawfjQiwmlniinte. 

PART970-^^KMENOED] 

1.  The  aaft^ffity  tatatSon  for  Part  ^70 
confimtes  to  iread  as  hXavnr. 

Autliadty:4ZiCLS.C72S4:  «•  ILSXl  4aa(c). 

Rmm«mU 

2.  SubQ>art;970.03  consisting  of  section 
970.03041s  removed  and  reserved. 


STOMW 

4.  Section 
putting  a 
operating 
sentence  « 
theeerttt 


I  lAer  "'management  and 
'foihe  first 
Ifemovrng^he  Fena»der«f 


970iM02  ir 

4.  Sectiona||SBa0811.!ff!0.08»). 
970.0871.  970iOl7Z«Bd««.ge92«i« 
removed. 

970.0905   flMMndMl] 

S.'Section  ^^0.0005  is  amended  by 
removii\g  the{|>ar^gnu)h  designation 
"(a)"  from 'flilrl  first  paK|graph:KniQving 
all  of  .the  firsi  pacs^graph  after  (he  Siird 


CQBiplete<«ealeBce:.aBi«eBMwii« 
patagrafib  (b). 

970.1509-1   lAmandatfl 

0.  SectioD«7a.lS0B-l  as  amended  bf 
removing  the  paragraph  de 
"(ar'  fromtiw  first  pnagivph  am 
removbig  faM^raphaffai)  end  fc). 


970.1901    [/ 

7.  Sectien  97B.t9(n  is  amended  by 
removing  paragraphs  |a)  Dotrngh  t^  and 
by  redesignating  par^i^phs'^'Od**  and 
"(i)"  as  "lai"  and  'tba."respactive]|(. 

Subpart  970.2(M11aaiov*d  and 
Raaarvad] 

8.  Subpart  97020  consisting  of  section 
970.20Qlisjeffloved  and  leserved. 

970.2202  ltiraiighJ97a2204  IflMnovefl 

9.  Sections  970.2202. 970.2208.  and 
970.2204^ 


970.2209    U 

M.  Section  970.2206  is  amended  % 
remotdngyiragroph  iW  my  ty  nmevif^ 
the<paragni^  aengnaSMi  "^J"  from  die 
remaining  paragrajA. 


970.2208  1$ 

11.  Section  9TD.220B  is  amended  by 
inserting  a  period  afim*  "maaageonent 
and  operating  contracts"  the£rat  iMBe  it 
atyeaminAepaiimiiiiph  amirby 
removing  the  remainder  of  the 
paragraph. 


9MJ240 

12.  Section  970.2210  is  amended  by 
removing  ■Ae  pai'agiapfa  designation 
"(a)";  removing  all  of  the  first  paragraph 
after  the  first  sentence:  aid  nmoving  all 
of  paragraph  ^b^ 

970.2213  and  970.2214  IRenMVOd] 

13.Sectians  9K0.22U  and  9»l.22it4«re 
removed. 

Subpart  9WI.25-fnaniawad  ani 
Reaervad] 

14.  Subpart  97a2S-ooaaisling  <rf 
970.2501  is  removed  and  reserved. 

970.290Q,  931U804.91!0J8ea,  07>  1904  and 
970.2905   IRwnovMi] 

15.  Sections  97a2800. 9P02KH. 
970.2803. 970.2a0«.  «nd  99>0.2iOB  Bl>e 
removed. 

970.2993  tAmMidadI 

18.  Section  970.2903  Js  amended  by 
removing  the  paragtapii  designation 
"(ar  Irom  <he£iat  i""»g"°ir''':  by 
inserting  a  period  alter '"management 
and  operatiiqg  coatncts"  the  first  .time  it 
appears  and  removing  ihe  remainder  «f 
the  paragraph:  and  -by  removing 
paragraph^ 


97ej)9lHl   inaiswisO 

17.  Subsection  97a3101-4  is  amended 
by  WMnwingthepMBgm|]h  deeignation 
"(a)"  fromtefint-psrafrafSi:^ 
removing  the  lemabiQer  of  the 
paragraph  ^er  the  fourfh  sentence;  and 
by  removing  pantgi^pli  ]Jb^ 


9J9tS19M5 

19.  Subsection  <WD3Me-^  js  amended  , 
by: 

a..SttbaMatiQg  "taiatiactar^ffibaled" 
for  tooatEBatoKmnlroHed'*  in  4be  iide: 

b.  SobMttuteg  *^93«.Tr  in  place  of 
"970.44"  as  it  nppean  tvrice  in 
paragrtgAita);and 

c.  Substituting  "conkactor-aKiliated 
soaioes  (SeetKUTSaS}"  ier  'toontraotor- 
controIled«misoes<{See1K«.4494i''  »the 
title«fpani9»ph^" 

970. 3600  titraugl)  970.3609  IBOTOwaj 

970.3e02.«793e08.W0.960l.  and^TeSOOS 
areTemi/reoL 


2a  Section  9703606  is  eedesigaated  as 
section  9703001. 

9703607  andSTO^eoo   tUmiwvmn 

21.  Sections  9793807jmd9SHUi06  are 
removed. 

Subpart  97Qi4(l  jnawawadj 

22.  Sulvait  9ra.44.  ^'«""«*8"b  of 
sections970L44(a  duoiigh  974M4m,  is 
removed. 

Subpart  971L4ftHA9iMMd| 

.28.  Snhpart  9^0^68,  conmting  of 
section  970.46Ql«Js  removed. 


970.4901 

24.  Section  970.4901  is  amended  by 
removing  "principles'*  from  the  title;  by 
removing  the  paragraph  designatioa 
"(a)"  from  the  first  pasqgraph: -and  by 
removing  paragr^thifb^ 

25.  Saclian-9W.S294T22.  is  xevised  to 
readasfottewc: 

97a5204-d2 
ays 


CoatractorTnidiadagSyslMii  Ouaa  USQ 

(a)  (Name  of  contractor)  shall -dewe^  and 
implemaat  {tMmal  policial.  ^praotioBs.  aad 
procediues  la  be  usad  ia  the«%MSid  «f 
subcontracts,  which  purdusing  sysimaiid 
methods  shall  be  billy  daoHBaBlBd  and 
acceptdble  taJJORiaannnrdiifle  wMi  the 
policies  set  Xarth  4b  OEAB  WILTl.  OQE 
reserves  the  eight  at  ■■y.tiaie  4*  lequirethat 
the  contractor  niitimit  fnr  mirniiil  ai^  ar  atl 
purchases  iinder<liis4iaUraot  'Ok  OHitiaotor 
shall  not  piadMse  aay 4te*«r«ai«ice  Ae 
purchase  of  which  is  ciqiie— ty  pmiubttBd  hy 
the  written  dtrsction  of  iXK^id  shad  me 
such  special  and  directed  aoufces  aumu^fix 
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expressly  required  by  the  DOB  contracting 
officer. 

(b)  The  obligatioiu  of  {nomeofatftrocter) 
under  paragraph  (a)  above,  including  the 
development  of  the  purchasing  system  and 
methods,  and  purchases  made  pursuant 
(hereto,  shall  not  relieve  the  contractor  of  any 
obligation  under  this  contract  (including, 
among  other  things,  the  obligation  to  properly 
supervise,  administer,  and  coordinate  the 
work  of  subcontractors).  Subcontracts  shall 
be  in  the  name  of  the  contractor,  and  shall    - 
not  bind  or  purport  to  bind  the  Government. 

(c)  In  addition  to.  and  without  derogation  - 
of  any  rights  under  paragraph  (a)  of  this 
clause  and  any  other  prov  ision  in  this 
contract,  [name  of  contrcctor^  she!!  require 
all  subcontractors  to  furnish  cost  or  pricing 
data  under  those  conditions  and  in 
accordance  with  the  requirements  set  forth  in 
FAR  1S,0M,  and  shall  include  in  such 
subcontracts  the  appropriate  clause  set  forth 
in  970.52(H-24  except  as  otherwise  directfd 
or  approved  by  DOE. 

(d)  Purchase  or  transfer  of  equipment, 
materials,  supplies,  or  services  from  a 

'  contractor-afTiliated  sourceshall  be  treated 
in  accordance  with  DEAR  970.7105. 

(e)  Proposed  awards  to  firms  or  individuals 
on  either  the  GSA  Consolidated  List  of 
Debarred.  Suspended,  and  Ineligible 
Contractors  or  the  DOE  Consolidated  List  of 
Debarred.  Suspended.  Ineligible,  and 
Voluntarily  Excluded  Awardees  shall  be 
forwarded  to  DOE  for  approval 
notwithstanding  any  prior  purchasing  system 
acceptance.  , 

(f)  [Nome  of  Contractor)  shall  provide  '  j^-^.- 
advance  notice  of  proposed  subcontract    '' 
awards  in  accordance  with  DEAR  970.7108; 
shall  document  purchase  in  writing:  and  shall 
establish  and  maintain  subcontract  files 
which  present  an  accurate  and  adequate  i   . 
record  of  all  purchasing  transactions.        4   :  ' 

25.  Subpart  87a7l  is  added  as  follows: 

Siibp«tt70.71— 'Managcnwnt  and 
Oparaling  Oontractof  Pufdiasiog 

970.7101  General 

070.7102  DOE  responsibility. 

970.7103  Policies. 

970.7104  Conditions  of  purchasing  by 
management  and  operating  contractors. 

970.7104-1    Contingent  fees. 

970.7104-2    Record  retention  requirements. 

970.7104-3    Acquisition  of  utility  services. 

970.7104-4    (Reserved). 

07a7104-5    Leasing  of  motor  vehicles. 

970.7104-6    Strategic  and  critical  materials. 

970.7104-7    Purchase  of  special  items. 

970.7104-8    Purchasing  alternative 

determinatibns.  | 

970.7104-9    Qualifications  requirements.  * 
970.7104-10    Organizational  confiicts  of 

interest. 
97a7104-11    Cost  or  pricing  data.  I 

97a7104-12    Small  business  and  small 

disadvantaged  biisiness  concerns. 
970.7104-13    Labor  surplus  area  concerns. 
970.7104-14    Convict  labor. 
970.7104-15    Contract  Work  Hours  and 

Safety  Standa.'ds  Act  (other  than 

construction  contracts). 
970.7104-16    Labor  standards  for  contracts 

involving  construction.  I 


970.7104-17 

Act. 
970.7K>4'18 
97a7104-19 
97a710«-20 


Walsh-Hcalev  PubMc  Contracts 


Equal  employment  opportunity. 
Sarv<c«  Contract  Act. 
Special  disabled  and  Vietnam 

Era  veterans. 
970.7104-21    Application  of  environmental 

and  occupational  safety  and  health 

progrhms. 
970.7104-22    Buy  American. 
970.7104-23    Patents,  data  and  copyrights. 
970.7104-24    Bonds  and  insurance. 
970.7104-25  'Indemnification. 
97a7104-28    Taxes. 
970.7104-27    Audit  of  subcontractors.   ■ 
970.7104-28    Construction  and  architect- 
engineer  (A-E)  contracts. 
970.7104-29    Quality  assurance. 
970.7104-30    TetminaUon. 
970.71C4-31    Authorization  for 

subcontractor's  use  of  Government 

supply  sources. 
970.7104-32    Safeguarding  classified 

information. 
970.7104-33    Cost  Accounting  Standards. 
Clean  air  and  water. 
Air  transportation  by  U.S.-flag 


970.7104-34 
970,7104-35 
carriers. 
970.7104-36 
97a7104-37 


Acquisition  of  real  property. 
Management,  acquisition,  and 
use  of  information  sources. 
970.7104^38    Privacy  Act. 

Officiab  not  to  benefit. 
Subcontractor  reporting 


970.7104-39 
970.7104-40 

systems 
97a7104-«l    Employment  of  the 

handicapped. 
'970.7104^^    Unclassified  controlled  nuclear 

information. 
970.7104'-43    Government  property. 
970.7104-44    Foreign  travel. 
07a7104-45    Anti-Kickback  Enforcement  Act 

ofl98& 
970.7104-4iB    Setoff  of  assigned  subcontract 

proceeds. 
970.7104-47    Additional  flowdown  and 

extension  provisions. 

970.7105  Ihirchasing  from  contractbr- 
affiiialed  sources. 

970.7106  Procedures  for  handling  mistakes 
relatiog  to  management  and  operating 
contractor  purchases. 

970.7107  Protest  of  management  and 
operating  conb'actor  procurements. 

970.7108  Review  and  approval. 

970.7109  Advance  notification. 

970.7110  Nuclear  material  transfers. 

Subpart  970.71— Management  and 
Operating  Contractor  Purchasing 

•70.7101    QwMral. 

(a)  The  Department  of  Energy 
contracts  for  the  management  and 
operation  of  DOE  facilities,  the  design 
and  production  of  nuclear  weapons, 
energ)'  research  and  development,  and 
the  performance  of  other  services.  These 
management  and  operating  (M&O) 
contractors  ^ave  been  selected  for  their 
technical  and  managerial  expertise  and 
are  expetted  to  bring  to  bear  these 
technical  and  managerial  skills  to 
accomplish  the  significant  Federal 


mi8sion(sl  described  in  their  conffacts 
with,  tod  work  plans  approved  by,  DOE. 

(b)  Purchasing  done  by  management 
and  operating  contractors  is  one  itea  in 
which  the  particular  skills  of  the 
contractors  will  be  broii^t  to  bear  in 
order  to  more  readily  accomplish  the 
contractors'  assigned  missions.  The 
contracting  procedures  of  the 
contractor's  organization,  therefore, 
form  the  basis  for  the  development  of  a 
purchasing  system  and  methods  that 
will  comply  with  its  cootraot  with  DOE 
and  this  subpart  ■  -: 

(c)  Completion  is  fundamental  to  . 
M&O  contractor  purchasing. 

(d)  The  Federal  Acquisition 
Regulation'generally  is  not  directly 
applicable  to  the  purchasing  activities  of 
management' and  operating  contractors. 
There  are,  however,  certain  Federal 
laws.  Executive  Orders  and  Federal  and 
DOE  regulations  which  do  pertain  to 
andapply  to  purchases  by  management 
and  operating  contractors  and  thus 
should  be  reflected  in  the  contractor's 
purchasing  system  and  methods.  These 
requirements  are  identified  in  this 
subpart   - • 

•7a7102    OOE  rMponalt>imy. 

(a)  In  the  Department  of  Energy, 
overall  responsibility  for  the  oversight  of 
the  performance  of  management  and 
operating  contractors,  inchiding  their 
purchasing  activities,  rests  with  the 
cognizant  DOE  contracting  activity  and. 
in  particular,  the  Head  of  Contracting 
Activity  (HCA).  Contracting  officers  are 
responsible  for  management  arid 
operating  contractors'  conformance  with 
this  subpart  and  their  contracts,  and  for 
determining  whether  those  purchasing 
activities  provide  timely  and  effective 
support  to  DOE  programs.  (For  the 
purposes  of  this  subpart,  the  term  "Head 
of  Contracting  Activity"  includes  his  or 
her  duly  authorized  representative 
except  for  the  HCA  actions  identified  in 
970.7104-8(a),  970.7104-9(b),  970.7104- 
22(c),  g70.7104-28(fKl).  and  97a7ioe(a), 
which  actions  are  nondelegable.  Further, 
when  the  term  "contracting  officer"  is 
used  in  this  subpart,  it  refers  to  that ' 
individual  who  has  been  delegated 
authority  by  the  HCA  for  the  day-to-day 
oversight  of  a  management  and 
operating  contractors'  purchasing 
activities.) 

(b)  In  carrying  out  their  overall, 
responsibilities,  HCAs  shall: 

(1)  Require  management  and 
operating  contractors  to  maintam 
written  descriptions  of  their  individual 
purchasing  system  and  methods  and 
further  require  that,  upon  award  cr 
extension  of  the  contract,  the  entire 
written  description  be  submitted  to  the 
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contracting  pfficer  for  review  and 
acceptance;! 

(2)  Requtm  that  any  changes  to  the 
managemefijt  and  operating  contractor's 
written  description  having  any 
substantiv^^mpact  upon  the  contractor's 
purchasing  lystem  and  methods  be 
submitted  (6  the  contracting  officer  for 
review  and  acceptance  prior  to 
issuance;   '\. 

(3)  Ensui^  review  of  individual 
purdiasingi  actions  of  certain  types  or 
above  stetM  dollar  levels  by  the 
contracting  ^tSicer  to  assure  that 
managemem  and  operating  contractors 
implement  DOE  policies  and 
requiremeiM^  as  defined  in  this  subpart 
in  accorda^^  with  the  contractor's 
accepted  syitem  and  methods;  and 

(4)  Ensuit  that  periodic  appraisals 
(e«.  ContnMir  Purchasing  System . 
Review  (GtjSR)  and  Surveillance 
Review)  of  |^  contractor's  management 
of  ail  facets  Df  the  purdiasing  Ainction 
are  perform^  by  the  contracting  officer 
in  accordance  with  estabUsfaed  policies; 
(See  Subpati  944.3  and  gTaTlOB). 

(c)  In  perfbrming  the  reviews  requiied 
by  paragraMs  (b)  (1)  and  (2)  and  ^e 
appraisals  ( >f  paragraph  (b)(4)  of  this 
section.  HG  4s  shall  assure  that 
contracting  ^fficeis  determine  that  the 
contractors  {written  systems  and 
methods  ar^iconsistenl  with  this  sut^iart 
and  the  projvjlsions  of  their  contracts. 

flf70.71(» 

The  foUei«Hng  shall  apply  to  the 
purchasing  nractices  of  management 
and  (qieratm^  contractors.  Within  diese 
policies  it  is  expected  diat  purchasing 
systems  ani^lmethods  will  vary 
according  t^  tthe  types  and  kinds  of 
purchases  tt»i  be  made,  the  raissioo  needs 
of  the  partii^ar  programs  and  facifities, 
and  the  expmBnces.  methods,  and 
practices  of^^e  contractor.  In  the 
developme4i|  of  their  ptudiasing  system 
and  methodk  contractors  are  e^qiected 
to  use  their  li^perience.  expcntise.  and 
initiative  coUsistent  with  this  subpart. 

(a)  The  piUchasing  systems  and 
methods  lu^o  by  management  and 
operating  oktractors  should  be  well 
defined,  connstently  applied,  and 
should  follow  gpod  business  practices 
appropriatel^r  the  requirement  and 
dollai*  amount  of  the  purchase  involved. 

(b)  ManaMment  and  operating 
contractorsjpurchasing  systems  should 
produce  theif  roper  balance  between  the 
govemmentji  decision  to  use  the 
experience  and  expertise  of  these 
contractors  m  managing  and  operating 
its pn^gramiand  bdlities  and  the 
obiective«,aUd  the  attendant  requisites 
of  the  PadeiM  acquisition  process.  In 
evaluatingv^i^  proper  balance  between 
commercial  ifurchasing  practices  and 


the  requisites  of  the  Federal  acquisition 
process  a  cimcept  referred  to  as  the 
"Federal  norm"  has  evolved.  The 
Federal  norm,  refers  to  those 
fundamental  principles  embodied  in  law 
and  regulation  that  should  be  reflected 
in  contractor  purchases  even  though 
such  purchases  are  not  Federal 
procurements. 

(c)  DOE  has  identified  the  following 
specific  tenets  of  Federal  procurement 
policy  that  must  be  addrewed  in  a 
contractor's  purchasing  system: 

(1)  Purchases  must  be  effected  in  the 
manner  that  will  be  most  advantageous 
in  meeting  the  overall  mission,  vrith 
price,  quality,  and  timely  and  efficient 
performance  of  the  contract  considered. 

(2)  Aldiough  the  Competition  in 
Contracting  Act  of  1084  (Pub.  L  9&-36e) 
is  not  applicable  to  manasement  and 
operating  contractor  purchase,  the 
contractor's  purchasing  system  and 
methods  must  ensure  competitive 
subcontracting  consistent  with  the 
contractor's  efficient  performance  of  the 
contractual  mission  and  the  nature  of 
supplies  and  services  purchased.  The 
objective  is  to  provide  fair  and  effective 
oompetitien  through  application  of  the 
principles  set  out  below. 

(3)  The  contractor's  purchasing  system 
and  mediods  shall  ensure  that  for 
purchases  in  excess  of  diose  discussed 
at  97a7108(bK4>  below,  aH  competitors 
are  treated  fairiy  and  equitably  byt 

(i)  Describing  die  requirement  as 
completely  as  possible  and  in  adequate 
time  to  promote  competition.  [Supplies 
and.siervices  should  be  purdihased  -  •■    < 
through  the  use  (^specifications.    -  ^  ••';'- 
standards  or  descriptions  which  dearly 
and  accurately  describe  the  supplies  or 
services  to  be  purchased];         >       = 

(ii)  Preparing  solicitation  documents 
setting  f (ulb  the  contract  terms  and 
conditions,  describing  the  requirement 
cleariy.  accurately,  and  completely,  but 
avoiding  unnecessarily  restrictive 
specifications  or  requirements; 

(iii)  Stating  in  the  solicitation  tha .       -  - 
factors  that  will  comprise  die  basis  for 
award.  i.e..  lowest  evahjatad  price  or  a 
combination  of  price  and  teolmical     '  i 
merit  [In  the  event  of  the  latter  the 
solicitation  shall  state  the  importance  of 
technical  considerations  versus  cost 
considerations  and  note  any  criterion(ia) 
that  is  of  significandy  greater  or  lesser 
importance  than  other  criterion); 

(iv)  Conducting  evaluations  and  : 

making  awards  in  accordance  wiUi  the 
stated  factors  and  the  descriptions  of 
their  importance; 

(v)  Publicizing  Uie  solicitation  by  <A) 
distribution  to  a  reasonable  number  of 
prospective  offerors  and  (B>  use.  as 
appropriate,  of  such  mieans  as  plan  -  ..  . 
rooms,  journals,  expressions  of  interest 


or  other  public  notices,  or  the  Commerce 
Business  Daily  particulariy  where  there 
are  not  adequate  numbers  of  qualified 
sources  in  the  local  area; 

(vi)  Providing  equal  access  to       , 
solicitation  data  and  information; 

(vii)  Offering  sufficient  numbers  of 
qualified  entities  the  opportunity  to 
propose,  and  tailoring  the  method  of 
carrying  out  the  competition  such  that 
diere  is  every  expectation  that  proposals 
will  be  received  in  numbers  diat  will 
substsmtiate  that  die  costs  or  price  is  in 
the  Government's  best  interest 

(viii)  Mowing  sufficient  time  for 
preparation  and  submission  of 
proposals; 

(ix)  Providing  for  a  uniform  time  for 
submission; 

(x)  Taking  precautions  to  assure  that 
the  contents  of  each  proposal  are 
maintained  in  confidence  to  prevent 
technical  transfusion  and  technical 
leveling; 

(xi)  Handling  responses  in  a  maimer 
tp  assure  fairness  and  impartiality,  and 
conununiciating.  where  necessary  to 
clarify  solicitations,  wndi  all  firms  that 
received  a  copy  of  die  solicitation  or, 

after  the  due  date,  ft(  films  submitting  a 
proposal:  ,\ 

(xiiJjConductij^g  negotiations,  as 
apprepoiate.  in  such  a  way  as  to 
eniianGe  compatition  and  ensure  the 
understanding  oif  substantive  aspects  of 
the  offerors'  pnqiosais.  [A  management 
and  operating  contractor's  purchasing 
system  and  methods  may  provide  for 
receipt  qfamended  proposak  following 
communication  with  a  select  group  of 
offerors  deemed  most  likely  to  receive 
the  award  in  accordance  with  the 
expressed  evaluation  criteria;  for  award 
without  communication:  and  for 
clarification  of  ambiguous  portions  of  an 
offeror's  proposal  not  as  a  part  of 
negotiations): 

(xiii)  Awarding  only  to  capable 
offerors  whose  offers  confonn  to  the 
solicitation.  (Awards  shall  not  be  made 
to  firms  or.  individuals  listed  on  the  GSA 
Consolidated  List  of  Debarred, 
Suspended,  and  Ineligible  Contractors 
or  tlia  DOE  List  of  Debarred.  Suspended, 
Ineligible  or  Voluntarily  Excluded 
Awardees  without  prior  approval  of  the 
DOE  contracting^xfficer);  and 

(xiv)  insuring  that  access 
authorizations  to  classified  information 
will  not  be  a  limiting  factor  in  obtaining 
competition  except  where  time  will  not 
permit  securing  additional 
authorizations. 

(4)  Small  purchases  (those  valued  at 
$25,000  or  less  or  other  value  that  may 
be  approved  by  the  HCA)  should  be 
made  by  methods  designed,  considering  . 
the  award  va|ue.  to: 
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(i)  Obtain  fair  and  reasonable  prices, 
(ii)  Reduce  administrative  costs  of 
making  such  purchases  to  the  minimum 
required  in  order  to  establish  the  ■ 
propriety  of  placing  the  order  at  the . 
price  paid  with  the  supplier  concerned, 
and 

(iii)  Improve  opportunities  for  small 
and  small  disadvantaged  business 
concerns  to  obtain  a  tait  proportion  of 
awards. 

(5)  A  fair  proportion  of  supplies  and 
services  shall  be  purchased  from  small 
business  concerns,  small  disadvantaged 
business  concerns,  labor  surplus  area 
concerns,  and  woman-owned  business 
concerns.  Publication  of  appropriate 
requirements  in  the  Commerce  Business 
Daily  is  one  method  that  may  be  used  to 
promote  the  participation  of  sudi 
concerns. 

(6)  Price  or  cost  analyses  shall  be 
performed  consistent  with  the  principles 
of  FAR  Subpart  15.8  and  Subpart  015.8 
of  this  regulation. 

(7)  Allowable  costs  for  cost 
reimbursable  subcontracts  are  to  be 
detennined  in  accordance  widi  the  cost 
principles  of  PAR  Part  31,  appropriate 
for  the  type  of  organization  to  w^ich  the 
siAicontract  is  to  be  awarded,  as 
supplemented  by  Part  931.  Allowable 
costs  in  die  purdiase  or  transfer  from 
contractor-affiliated  sources  shall  be 
detennined  in  accordance  with  970.7105 
and  970.3102-15(b). 

(8)  The  contractor's  purdiasing  system 
and  methods  shall  establish  a  dollar 
value  above  which  tfie  basis  for  eadi 
noB-competitiTe  purdiase  must  be 
cleariy  docomented  and  a  dollar  value 
above  which  non-competitive  purchases 
must  be  supported  by  separate 
justifications  i»q>ared  by  the  requesting 
organization,  and  approved  at 
appropriate  leveb  in  (he  contractor's 
purchasing  organization. 

(9)  The  selection  of  the  type  of 
contract  to  be  used  should  be  based  on 
consideration  of  the  nature  of  tfie 
supirfies  and  services  required  and  other 
circumstances  surrounding  die  purchase. 
Hie  cost-plus-percentage^if-cost  mediod 

•  of  contracting  shaD  not  be  used  in  any 
event. 

970L71M 


This  section  and  the  entire  subpart 
provide  die  standard  against  which  the 
cognizant  DOE  conttacting  officer  shall 
evaluate  the  pnrchaaiag  system  and 
methods  of  a  management  aru)  operating 
contractor.  The  following  specific 
proviriooa.  some  of  whidi  are 
implementations  of  statute  or  apfdicable 
Government  ot  DOB  policies,  pertam  to 
purchasing  by  D^  management  and 
operating  contractors.  To  the  extent 


these  provisions  allow  for  the  exercise 
of  discretion  by  management  and 
operating  contractots.  the  contracting 
officer  will  use  as  the  standard  of 
compUance  the  exerdee  of  good 
business  judgment  by  die  management 
and  qierating  omtractor  in  pursuit  of 
carrying  out  the  contractual  mission. 
Where  compliance  with  this  section 
requires  the  use  of  danses  from  die  FAR 
or  IKAR,  the  contracdng  officer  shall 
assure  diat  the  purdiasfaig  system  and 
methods  of  the  M&O  contractor  ensure 
that  the  relationship  between  the 
contractor  and  subcontractor  is  clearly 
described  and  that  refierences  to  the 
Government  and  die  contracting  officer 
are  changed,  as  appropriate,  to  rri'er  to 
the  contractor. 


970.710«-1    Condngentf 

The  ptAidea  and  requirements  of  FAR 
Subpart  3.4  shall  be  applied  to  the 
purchasing  activities  of  management 
and  operating  contractors.  See  970.5203- 
1  for  die  amendment  to  the  clause  at 
FAR52.203-S. 

970.7l0«-2   Recofd  retention 
requireniente« 

The  record  retention  requirements  for 
cost-reimbursement  t3rpe  subcontractors 
to  management  and  operating 
contractors  shall  be  in  accordance  with 
the  clause  at  970.5204-S. 

970.7104-3   Acquisition  of  utWy  services. 
When  audiorized  by  DOE  (subject  to 
appropriate  delegation)  to  acquire  utility 
services,  sudi  acquisition  shall  be  in 
compliance  with  970.0803. 

970.7104-4   [Reeerved] 


970.7104-5 

Management  and  operating 
contractors  shall  abide  by  die  provisions 
of  FAR  8.11  and  908.11  in  die  leasing  of 
motor  vehldes. 


970.7104-6 


Management  and  opera&ig 
conto'actors  who  use  strategic  and 
critical  materials  riiall  fulfill  dieir 
requirements  in  acoofdmce  widi  908.70. 


97a7l04-7   PurdMsasot  Special  I 

(a)  Purchase  of  the  fbUowing  items 
shall  be  in  aocoidanoe  with  tin 
provisions  of  the  DEAR  and  FFMR.  as 
shown. 


(1) 
(2)AiKfsft. 

(3)0Mc* 

(4)  OHIO*  faraihra  and  tumWdngt- 

(5)  rang) 
(6)SMUrtly< 


soe.7101 
eoanee 

flOa.7103 
B0&71O4 
«M.n(» 
SOaTIM 


(7)  AtooM -.. 

(9)  FiNlt  and  fmOmgrni  pttntmm 

(10)  Coal 


(11)  Aims  and  anamnMon 

aqulpfnaiit. 

(13)  Catbtlion  aaivices.-. 

(14)  WkrstappMB 
fring  SQuipfiiaiiL 

(15)  Fwma 

(16)  Electrenic 


(17)  Tabulaling  machine  cards.... 

(18)  RanW  cH  poat  offlca  boaas. 

(19)  f 
(20)1 
(ZDUIhiunk. 


(22)  Producia  and  aantoaa  af 
bNnd  and  dhar  savacaly 
cappad. 

(23)  Produds  made  ki 
penal  and  oomdional 


CftalKxi 


908.7107 
908.7108 
908.7109 

908.7110 
908.7111 
908.7112 

908.7113 
908.7114 

90a711S 
908.7118 

808.7117 
4  908.7118 

908.7121(a) 

90e.7t21M 
.  908.7121(0 

FPMR41CFR 
101-28.701 

I41CFR 
101-28.702 


(b)  The  management  and  operating 
contractor's  purchasing  system  and 
methods  may  provide  for  the  acquisition 
of  items  (3),  (4).  and  (5)  above  from  non- 
Federal  Supply  Schedule  sources  in 
those  circumstances  in  which  items  of 
the  same  or  greater  quality  may  be 
purchased  at  a  lesser  price,  or  diere  is 
otherwise  an  inability  to  meet  a  critical 
program  schedule. 

970.7104-8   Purchasing  attamaiiiM 


(a)  Management  and  operating 
contractors  shall  provide  in  their 
purchasing  systems  and  methods,  using 
FPMR  41  CFR  lOi-iZSJ  as  a  guide,  for  a 
system  to  determine  whether  required 
equipment  should  be  purchased  or 
leiased.  Hie  system  based  upon  these 
guidelines  shall  establish  appropriate 
thresholds  for  anitication  (as  approved 
by  the  HCA)  of  lease-venas-puichase 
detenninations  and  shall  be  used  in 
maldng  such  determinations: 

(i)  At  time  of  ori^ul  acquisition. 

(ii)  When  lease  renewals  are  being 
considered,  or 

(iii)  At  other  times  aa  drcumstances 
warrant 

(t^  The  contracting  officer  shall  assinv 
that  the  m«iageraent  and  operating 
contractor  provides  in  its  purdiasing 
system  and  raediods  for  a  determination 
of  whether  to  purchase  certain  goods  or  . 
services  or  provide  diose  goods  or 
services  withki  its  own  omidzation. 
While  coet  may  be  a  signmcant  factor, 
the  determination  may  also  consider 
such  things  as  effidency  of  perfbtnance, 
scheduling,  dassificadoa  and  secority. 
control  of  pioductioB  or  perfbtnance, 
and  maintenanoe  of  management  and 
operating  contractor  capabilities. 
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•7p.7KM-t 

(alMan^^ment  and  operating 
coDtractod  are  authorized  to  use 
Qualified  Bi  dden  Usts  (QBL).  Qualified 
Material  UKs^QML)  and  Qualified 
Products  M4ts  (QPL).  developed  by    . 
executive  ^iencies  pursuant  to  PAR 
Subpart  dAJforithe  purchase  o(  goods  or 
services  fbrmiich  li8t(s)  was  dmreloped. 

(b)  HeaAJof  Contracting  Activities 
may  authotike  managemttt  and 
opwadng  detractors  to  develop  QBLs, 
QMLs;  or  QPLs  for  critical  appiieations; 
however.  B^inagenient  and  operating 
contractors  ahaU  not  unnecessarily 
restrict  poUaiitial  sup^iers  from 
<)ualificatiQ4  testing  and  inclusion 
among  qualified  vendors.  Management 
and  operatic  contractors  shall  provide 
in  their  puniasing  systems  and  methods 
for  periodi^  review  of  the  items  or 
sources  on  [these  lists  to  assure  the  need 
to  continue  (he  restrictions. 

■  1 ; 
t7a7104-iei  Organizalionai  oonfltels  of 


(a)  Manaoement  and  operating 
contractoralhall  abide,  by  gog.5  in  their 
purchase  of  Supplies  and  services  as  if 
their  Miboof^ctors,  inchiding 
consultanta,iat  any  tier  were  performing 
the  work  ai  brime  oontractOTS  to  I)Ofei 

(b)  The  cctanizant  contracting  officer  is 
the  individa^  authorized  to  determine 
whether  th^^  exists,  vrith  regard  to  a 
proposed  supcontract,  little  orno 
likelihood  ^t  an  organizational  conflict 
of  interest' 

(c)  In  obtaining  disclosure  of  relevant 
interests  in  appropriate  potential 
subcontracts,  management  and 
operating  cnitractors  may  allow 
prop<Men  t^  submit  their  responses 


directly  to 
officer, 


|e  cognizant  contracting 


•70.71M-11j !  Com  of  pricing  datiu 

(a)  Managbment  and  operating 
contractorware  required  to: 

(1)  Obtainj  certified  cost  or  pricing 
date  prior  to  the: 

(i)  Award  laf  a  negotiated  aubcontract 
when  the  subcontract  price  is  expected 
to  mceed  nho,aoO;  or 

(ii)  Modification  of  any  subcontract 
when  the  pfice  adjustment  is  expected 
to  exceed  $il|ia000,  unless  unrelated  and 
separately  ^ced  changes,  for  which 
certified  co^t  or  pricing  data  would  not 
otherwise  b^  required,  cure  included. 

(2)  Incorporate  appropriate  contract 
provisions  mat  provide  for  the  reduction 
of  a  negotiated  subcontract  price  by  any 
significant  amount  that  the  subcontract 
price  was  increased  because  of 
submission  of  subcontractor  defective 
cost  or  pricing  data,  at  any  tier. 

(b)  The  e:  cemptions  bom  certified  cost 
or  pricing  d^ta  identified  by  FAR  15J04- 


3  shall  also  apply  in  implementing  the 
above  cost  or  pricing  data  requirements, 
(c)  The  clause  at  97a6204-24  shall  be 
included  in  management  and  operating 
contracts  requiring  the  flowdown  of  the 
provision  contained  therein  to 
subcontractors  at  all  tiers  as  described 
therein. 

970L7104-12 


(a)  The  policies  and  procedures  Jn  the 
following  FAR  sections  and  subpart 
shall  be  applied  to  the  purchasfa^ 
activities  of  management  and  operating 
contractors  in  their  unilateral  initiation 
of  small  business  set-asides:  19.301. 
19.302. 19.502-2. 19.502-3. 19.S0e(b). 
19.506(c).  19.508(d).  and  Subpart  19.7. 

(b)  Protests  received  by  management 
and  operating  contractors  regarmng 
small  business  status  shall  be  referred 
to  the  Small  Business  Administration 
through  the  cognizant  D(%  contracting 
officer.  Inquiries  as  to  whether  a  given 
concern  qualifies  as  a  disadvantaged 
business  will  be  forwarded  through  the 
cognizant  DOE  contracting  officer  to  die 
SBA  for  response. 

(c)  Purchases  of  $25,000  or  Ims 
awarded  throu^  small  purchase 
procedures  shall  be  reserved  exclusively 
for  small  businesses  where  ^^re  is  a 
reasonable  expectation  that  bids, 
competitive  as  to  price,  quality  and 
delivery,  will  be  obtained  frtMn  two  or 
more  responsible  small  business 
concerns. 

(d)  Purchase  by  a  management  and 
operating  eonfractor  of  construction 
estimated  to  cost  $3  million  or  less, 
including  new  constroction.  and  repair 
and  alteration  of  structures,  shall  be 
required  to  be  set  aside  on  a  class  basis 
for  small  business  concerns.  When,  in 
the  judgment  of  the  contractor,  a 
particular  acquisition  falling  within 
these  dollar  limits  is  determined  to  be 
unsuitable  for  a  small  business  set- 
aside,  notification  shall  be  made  to  the 
DOE  contracting  officer.  Upon  obtaining 
the  approval  of  the  DOE  contracting 
officer,  the  contractor  may  proceed  to 
process  the  acquisition  on  an 
unrestricted  basis.  For  acquisition  of 
construction  in  excess  of  $3  million, 
small  business  set-aside  preferences 
should  be  considered  on  a  case-by-case 
basis. 

(e)  Management  and  operating 
contractors  may  provide  in  their 
purchasing  systems  and  methods  for  the 
setting  aside  of  requirements  for  small 
disadvantaged  businesses,  provided  . 
there  are  sufficient  such  qualified 
entities  available  to  assure  effective 
competition,  and  provided  that  the  cost 
or  price  of  the  successful  offer  is  found 


by  the  MftO  contractor  to  be  fair  and    . 
reasonable. 

(f)  In  pursuit  of  the  objective  of  M&O 
purchasing  of  a  fair  proportion  of 
supplies  and  services  fiom  the  concerns 
described  at  970.7103(b)(5).  the  HCA 
may  authorize  the  use  of  innovative 
means  after  approval  by  the 
-Procurement  Executive  and  the  DOE  . 
Office  of -Small  and  Disadvantaged 
Business  UtilicatioR. 

(^  Management  and  operating 
conbactors  riiall  prepare  quarterly 
repwta  onutilizs^im  of  small  business, 
small  disadvaataged  business,  and 
women-owned  small  business  in 
accordance  with  the  directions  of  the 
DOE  contracting  officer. 


•70.7104-13   Laboraurphiai 

(a)  Management  and  operating 
contractora  are  authorized  to 
unilaterally  initiate  labor  surplus  area 
(LSA)  set-asides  where  there  is  a 
reasonable  expectation  that  bids  or 
proposals  will  be  obtained  fit)m  a 
sufficient  number  of  responsible  LSA 
concerns  so  as  to  msure  that  awards 
will  be  made  at  fair  and  reasonable 
prices.  The  priorities  set  forth  in  FAR 
19.504  are  to  be  utilized  in  determining 
the  type  of  set-aside  to  be  «nployed. 

(b)  I^tftsts  received  or  questions 
raised  by  contractors  regardii^  LSA 
status  shall  be  handled  in  consultation 

.  with  the  Department  of  Labor  through 
the  DOE  contracting  officer. 

(c)  LSA  set-aside  purchases  made  by 
management  and  operating  contractors 
shall  be  reported  quarterly  in  a  form 
satisfactory  to  the  DOE  contracting 
officer. 

970.7104-14   Convict  labor. 

The  provisions  of  FAR  Subpart  22.2 
shall  apply  to  purchases  by  management 
and  operating  contractors. 

»7a7104-18   Contract  Worfc  Hours  and 
Safety  Standanfa  Act  (ottiar  Hian 
consliucUon  conlracta). 

The  requirements  of  FAR  Subpart  22.3 
shall  apply  to  purchases  by  management 
and  operating  contractors  to  the  same 
extent  and  under  the  same  conditions 
such  requirements  apply  to  direct  DOB 
procurements. 


970.7104-16    Labor 


for 


The  requirements  of  FAR  Subpart  22.4 
apply  to  subcontracts  involving 
construction  awarded  by  DOE 
management  and  operating  contractors 
to  the  same  extent  that  they  would  if  the 
subcontract  had  been  direcUy  awarded 
by  DOE.  Subpart  922.4  provides 
guidance,  including  examples  of  woric 
situations,  to  assist  in  determining  the 
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applicability  of  these  standards.  The 
Davis-Bacon  Act  is  deemed  to  apply  to 
purchases  by  management  and 
operating  contrators  in  accordance  with 
970.2273. 

»7a7l04-17   WaMi-Haalay  PuMlc 
Contracts  Act. 

The  requirements  of  FAR  Subpart  22.6 
and  this  section  shall  apply  to  purchases 
by  management  and  operating 
contractors  to  the  same  extent  and 
under  the  same  conditions  such 
requirements  apply  to  direct  DOE 
procurements. 

970.7104-1S    Equal  amployment 
oppoflunRy. 

The  equal  employment  opportunity 
provisions  of  FAR  Subpart  22.8  and 
Subpart  922.8.  of  this  chapter,  including 
E.0. 11246  and  41  CFR  Part  60.  are 
applicable  to  subcontracts  awarded  by 
eIoE  management  and  operating 
contractors. 

970-7104-1S    Servfca  Contract  Act 

(a)  It  is  the  policy  of  DOE  that 
subcontracts  awarded  by  management 
and  operating  contractors  are  subject  to 
the  Service  Contract  Act  to  the  same 
extent  and  under  the  same  conditions  as 
contracts  awarded  directly  by  DOE. 

(b)  Subcontracts  awarded  by 
management  and  operating  contractors 
shall  include  the  applicable  clause  in 
FPR  Temporary  Regulation  No.  76  or 
successor  FAR  coverage  with  such 
modifications  as  would  otherwise  be 
appropriate  had  this  clause  been 
included  in  the  prime  contract. 

970.7104-20   Special  dteabted  and  VMnam 
Era  wlaranSb 

The  provisions  of  FAR  Subpart  22.13 
shall  apply  to  purchases  by  management 
and  operating  contractors. 

970.7104-21    ApplicatkNi  of  snvironmental 
and  occupational  safaty  and  fiOOTlh 
program*. 

Contracting  officers  shall  assure  that 
management  and  operating  contractors 
address  environmental  and  occupational 
safety  and  health  concerns  in  covered 
purchases  in  accordance  with  970.2303. 
Management  and  operating  contractors 
shall  include  the  clauses  at  970.5204-2, 
970.5204-26. 952.223-72.  and  9S2.22»-75 
in  appropriate  subcontracts  and  provide 
for  flowdown  to  appropriate  lower  tier 
subcontracts.  i 

970.7104-22    Bwy  Awsrtean. 

(a)  Management  and  operating 
contractors  are  required,  as  reflected  in 
the  contract  clauses  prescribed  at 
970.7103-3  and  970.7103-5,  to  comply 
with  the  provisions  of  the  Buy  American 
Act.  The  Ust  at  FAR  2S.106(d)  contains 


excepted  articles,  materials,  and 
sopirfies  which  have  been  determined  to 
be  unavailaUe  in  the  United  States  in 
sufficient  and  reasonably  available 
commercial  quantities  of  a  satisfactory 
quality. 

(b)  Determination  of  nonavailability 
under  FAR  25.102  may  be  made  by  the 
DOE  contracting  officer  responsible  for 
the  administration  of  the  M&O  contract 

(c)  When  the  management  and 
operating  contractor's  purchasing 
system  and  mediods  have  been 
approved  after  a  review  in  accordance 
with  970.710Z(b),  die  Head  of  die 
Contracting  Activity  may  authorize  the 
contractor  to  make  determinations  of 
nonavailability  for  individual  items 
under  individual  procurement  actions. 
Each  authorization  shall  be  in  writing 
and  shaQ  specify  a  dollar  value  limit  for 
the  aggregate  of  domestically 
unavailaUe  items  in  individual 
procurement  actions.  Authorizations  for 
dollar  value  Hmits  in  excess  of  $25,000 
require  the  prior  concurrence  of  the 
Procurement  Executive.  Eadi 
authorization  shall  also  specify  the 
effective  date,  the  activity,  the  division 
or  facility  authorized  to  make  the 
determination,  the  periodjof 
effectiveness,  and  any  special 
conditions  or  requirements. 

970.7104-23    Patents,  data,  and 
copyrigMs. 

Contracting  officers  shall  assure  that 
management  and  operating  contractors' 
purchasing  systems  and  methods 
provide  for  distribution  of  patent  and 
data  rights  and  copyrights  in  their 
purchases  in  accordance  with  970.27. 

970.7104-24    Bonds  and  Insiiranea. 

The  contracting  officer  shall  assure 
that  management  and  operating 
contractors  provide  in  their  purchasing 
systems  and  methods  for  obtaining 
bonds  (i.e.  bid,  performance  and 
-  payment  bonds)  £rom  subcontractors  as 
provided  in  diis  subsection  and  in  a 
manner  that  will  assure  adequacy  and 
legal  sufficiency  of  all  types  of  bonds 
and  the  acceptability  of  sureties  in 
accordance  writh  this  subsection  to 
protect  the  interests  of  the  United 
States.  The  contractor's  purchasing 
system  and  methods  shall  treat  the 
obtaining  of  insurance  in  accordance 
with  FAR  Subpart  28.3  and  DEAR 
Subpart  928.3. 

(a)  Performance  bonds. — (1) 
Construction  subcontracts.  A 
performance  bond  on  Standard  Form  25 
(modified  to  name  the  MftO  contractor 
as  well  as  die  United  States  of  America 
as  obligees)  shall  be  required  for  all 
fixed  price  and  unit-price  construction 
subcontracts  in  excess  of  $25,000  and 


subcontracts  under  cost-refanbursement 
type  subcontracts.  The  penal  amounts 
shall  be  determined  as  set  forth  hi  FAR 
2ai02(a). 

(2)  Otito"  than  construction 
subcontracts.  Stuations  whidi  may 
warrant  the  requiring  of  performance 
bonds  hi  addition  to  diose  listed  in  FAR 
2».va-2[a)  are: 

(i)  Where  doubt  exists  as  to  the 
financial  or  technical  ability  of  likely 
suppliers. 

(ii)  Where  the  subcontractor's  talent  is 
overly  concentrated  in  a  few  key 
personnel  whose  illness  or  departure 
could  seriously  impair  the 
subcontractor's  ability  to  perform  the 
proposed  work. 

(iii)  Where  other  commitments  of  the 
subcontractor  might  delay  performance. 

(iv)  Where  a  delay  in  performance  of 
the  proposed  work  might  disrupt  other 
operations  of  the  management  and 
operating  contractor  and  impair  its 
overall  efficiency;  or 

(v)  Where  the  item  being 
manufactured  is  a  component  for 
another  article  and  is  required  by  a 
particular  date  in  order  to  avoid  delay  in 
delivery  of  the  end  producL 

(b)  Payment  bonds.— {1)  Construction 
subcontracts.  A  management  and 
operating  contractor  shall  be  required  to 
obtain  from  die  subcontractor  a 
payment  bond  on  Standard  Form  25A. 
modified  to  name  the  management  and 
operating  contractor,  as  well  as  the 
United  States  of  America,  as  obligees 
for  all  fixed  price  and  unit-price 
construction  subcontracts  in  excess  of 
$2S,00a  Hie  management  and  operating 
contractor  shall  b«  required  to  include 
sudi  a  requirement  in  its  cost- 
reimbursement  construction 
subcontracts  in  excess  of  $25,000.  The 
penal  amounts  shall  be  determined  as 
set  forth  in  FAR  2ai02-2. 

(2)  Other  than  construction 
subcontracts.  The  management  and 
operating  contractor  may  make  a 
determination  that  it  is  necessary  on  an 
individual  subcontract  to  require 
payment  bonds  in  connection  with  other 
than  constructim  woric.  Whenever  the 
management  and  operating  contractor 
has  reason  to  believe  that  work  under  a 
proposed  action  might  be  delayed 
because  of  concern  over  die  cnedit 
standing  of  a  prospective  subcontractor, 
it  should  consider  the  advisability  of 
requiring  a  payment  bond. 

(c)  Corporate  cosureties.  More  than 
one  corporate  sorety  may  be  accepted 
as  surety  upon  recognizance,  stipulation, 
bond,  or  umlertaking  in  connection  with 
either  construction  or  other  contiacts. 
provided  that  in  no  case  will  die  Hability 
of  any  such  co-surety  exceed  the 
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^enal  lum  in  wfaich  tiw 
corporate  Mutety  it  qualified  to  any  one 
ebligationj  On  bonds  covering  contracts 
other  thanj  tonstructioo  contracts,  where 
the  amoui^t  of  the  bond  is  greater  than 
the  limitaljittD  of  the  corporate  surety, 
the  latter  «iay  reinsure  with  a 
corporatio^  on  the  acceptable  list  of 
corporate  JBJureties  having  the  required 
underwritiag  capacity.  Renisurance 
agreement^  are  not  acc^table  in 
connectioftiwith  construction  contracts. 
Corporate!  to-sureties  °^^  "^^^  obligate 
themselveyfor  die  full  amount  of  the 
bond.  Eadtlcmporate  surety  may.  by 
setting  for^i  the  limit  of  its  liability  in 
the  bond  ^$  a  definite  and  specified 
sum.  Hmit  Ittich  liability  on  the  condition 
tiiat  each  ^surety  bind  itself  "jointly 
and  sevetiily"  for  the  purpose  ^ 
allowing  4  ioint  action  or  actions  against 
any  or  all  df  them. 

970J104-4i|   IndsmnMlcaMun. 

ContracRng  officers  shall  assure  that 
managem^at  and  operating  contractors 
provide  in^eir  purchasing  systems  and 
methods  tbf  the  treatment  of  nuclear 
hazards  indemnification  in  subcontracts 
in  accordmce  with  paragraphs  f f)  and 
(g)  of  970.iw(k  No  subcontractor  may  be 
otherwise  indemnified  except  with  the 
prior  approval  of  the  Procurement 
Executive. 

970.7104-2^  Taxes. 

(aj  Contt-acting  officers  should  assure 
that  tax  mattters  are  apprq;)riately 
treated  in  their  review  and  approval  of 
managem^at  and  operatin^contractors' 
purdiasint  systems  and  methods  and  in 
their  review  and  approval  of  individual 
subcontracts  by  the  contractor. 

(b)  The  purchasing  system  and 
methods  o|F|a  management  and  operating 
contractor!  f  hall  require: 

(1)  The  nclusion  of  a  clause  similar  to 
that  at  97g|.$204-23  in  cost-type 
subcontra<:t8  of  any  tier  where  the  prime 
contract  or  }ugher-tier  subcontract(8)  are 
cost-type  which  clause  will  require  die 
subcontra<;ior  to  take  certain  actions 
with  regaii^  to  nonpayment  payment, 
protest  or  other  treatment  of  specific 
taxes.         I 

(2)  The  inclusion  of  an  apprc^riate  tax 
clause  in  i^U  fixed-price  purchase  orders 
and  subco|)|tracts  and  should  contain 
provisions!  ^vering  all  tax  matters 
whidi  may  require  special 
considerafbn. 

97fLfl0^ir'  AadH  of  subcontractors. 

(a)  Contracting  officers  shall  assure 
that  manaa«Bient  and  operaHng 
confractoiai  provide  in  their  purchasing 
systems  aad  methods  for 


(1)  periodic  postaward  audit  of  cost- 
reimbursment  subcontractors  at  alt 
tiers  and 

(2)  Audits,  where  necessary,  to 
provide  a  valid  basis  for  pra-award  cost 
or  price  analysis. 

Responsibihty  for  determining  the  costs 
allowable  under  each  cost- 
reimborsaneBt  subcontract  remains 
with  die  management  and  operating 
contractor  or  next  hitter-tier 
subcontractor.  Management  and 
operating  contractors'  purchasing 
systems  and  methods  shall  provide,  in 
appropriate  cases,  for  the  tiniriy 
invcrfvement  of  the  management  and 
operating  contractor  and  the  DOB 
contracting  officer  in  resolution  of 
questions  of  subcontract  cost 
allowability. 

(b)  Where  audits  of  subcontracts  of 
any  tier  are  required,  arrangements  may 
be  made  to  have  the  cognizant  Federal 
agency  perform  the  auiUt  of  the 
subcontract  These  arrangements  shall 
be  made  administrativdy  between  DOE 
and  the  other  agoicy  involved  and  shall 
provide  for  the  cognizant  agency  to 
audit  in  an  appropriate  manna-  in  light 
of  the  magnitude  and  nature  of  the  costs 
of  the  subcontract  The  contracting 
officer  shall  assure  that  the  audit  results 
properly  reflect  the  q>plication  of  die 
applicable  cost  principles  of  the 
subcontract  (See  870.7103  (b)(7)).  In  no 
case,  however,  shall  these  arrangements 
preclude  determination  by  the  DOE 
contracting  officer  of  the  allowability  or 
unallowability  of  subcontractor  costs 
claimed  for  reimbursement  by  the 
management  and  operating  contractor. 

970.7104-29    ConatrucBon  and  ardiWacI- 

(a)  Scope.  Contracting  officers  riiall 
assure  that  management  and  operating 
contractors  prov^  in  their  purchasing 
systems  and  methods  for  acquisition  of 
A-E  services  and  construction  in 
conformance  with  this  subsection.  FAR 
Part  36  and  DEAR  Part  936  shall  be  used 
as  guides. 

(b)  Independent  eatimates.  A  detailed 
independent  estimate  of  costs  shall  be 
prepared  for  all  construction  work  to  be 
subcontracted  under  management  and 
operating  contracts.  The  services  of  an 
architect-engineer,  the  management  and 
operating  contractor,  another 
management  and  operating  contractor, 
or  a  construction  contractor  other  than 
the  constructor  may  be  used,  as 
appropriate,  in  the  preparation  of  the 
indqiendent  estimate. 

(c)  Specifications.  Management  and 
operating  contractors  shall  assure  that 
specifications  for  construction  are 
prepared  in  accordance  with  the  DOE 
publication  entitled  "General  Design 


Criteria  Manual"  (DOE  Order  0430.1. 
dated  December  12. 1983,  or  successor 
version)  in  preparing  specifications  for 
construction  wmk. 

(d)  Agreement  for  rental  of 
constrtKtion  equipment.  Management 
and  operating  contractors  shall  provide 
in  diek  purchasing  systems  and  methods 
for  die  rental  of  construction  equipment 
fiom  a  third  party  in  accordance  wMi 
the  agreement  outlined  at  938.7102. 

(e)  Guidelines  for  the  award  of 
architect-engineer  subcontracts.  The 
Brooks  Act  Pub.  L  92-582,  establishes 
the  policy  and  procedures  necessary  to 
assure  that  selection  of  A-E  contractors 
l^  the  Federal  Government  is  based 
solely  upon  the  qualification^  of 
competing  A-E  firms.  That  Act  does  not 
directly  govern  die  award  of  Ar-E 
subcontracts  by  DOE  management  and 
operating  contractors.  HCAs  shall 
assure  that  the  purchasing  systems  and 
methods  of  management  and  operating 
contractors  reflect  the  essence  of  the 
Federal  policy  by  providing  for  selection 
of  A-£  subcontractors  based  primarily 
upon  proposers'  qualifications,  however, 
this  does  no^  preclude  the  consideration 
of  other  factors,  including  cost  or  price, 
in  the  selection  of  A-E  subcontractors. 

(f)  Prevention  of  conflict  of  interest— 
[ly  Limitations  on  architect-engineer/ 
construction  services.  Combinations  of 
subcontracts  for  architect-engineer  and 
construction  services,  which  may  result 
in  self-inspection  of  construction  wwk, 
tend  to  prevent  a  subcontractor  fiom 
rendering  unbiased  decisions,  or  create 
difficulties  in  segregating  costs  between 
subcontracts,  and  should  be  avoided. 
Unless  odierwise  authorized  l^  the 
HCA,  the  foUowkig  relationships  shall 
not  be  established  within  any 
subcontract(s)  awarded  by  a 
management  and  operating  contractor 
involving  the  same  firm  or  affiliated 
companies: 

(i)  A  subccHitract  or  combination  of 
subcontracts  for  both  architect-engineer 
and  construction  services  on  the  same 
construction  project  Should  the  HCA 
authorize  the  M&O  to  award  a 
subcontract(s)  to  a  firm  or  affiliates 
under  which  it  is  to  be  responsible  for 
both  design  and  construction  services. 
Tide  in  iiupection  services  shall  be 
performed  by  another  organization 
approved  by  DOE. 

(ii)  Both  a  cost-reimbursement 
subcontract  and  fixediHiee  subcontract 
for  different  pn^ects  if  any  portion  of 
the  work  under  either  subcontract  will 
be  performed  concurrendy  in  the  same 
general  location.  This  restriction  applies 
to  subcontracts  for  construction 
services,  architect-engineer  services,  or 
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construction  and  architect-engineer 
services. 

(iii)  The  provisions  of  paragraph 
(f)(l)(i)  (^  this  section  shell  not  preclude 
the  award  of  a  single  subcontract  for  the 
delivery  of  a  discrete  facility,  e.g., 
"turnkey  contract."  so  long  as  the 
subcontractor  assumes  all  liabiUty  for 
defects  in  design  and  construction  and 
consequential  damages.  Such 
subcontracts  should  provide  for  periodic 
inspection  of  the  construction  of  the 
facility  by  the  management  and 
operating  contractor  or  DOE  or  both. 

(2)  Limitation  on  inspection,  (i) 
Inspection  services  may  be  performed 
by  the  architect-engineer  responsible  for 
the  design.  Inspection  services  may  not 
be  purchased  ftom  a  fixed-price 
construction  subcontractor  with  respect 
to  its  o¥vn  woilc.  Under  cost- 
reimbursement  type  subcontracts  where 
the  construction  subcontractor  and 
architect-engineer  subcontractor  are  the 
same,  some  degree  of  self-inspection 
may  be  permitted,  but  shall  not 
constitute  final  inspection  and 
acceptance  by  the  Government. 

(ii)  When  one  subcontractor  is  to 
inspectthe  work  of  another,  the 
inspecting  subcontractor  will  be  given 
written  instructions  by  the  M&O 
contractor  defining  its  responsibilities 
and  stating  that  it  is  not  authorized  to 
modify  the  terms  and  conditions  of  the 
subcontract,  direct  any  additional  work, 
waive  any  requirements  of  the 
subcontract  or  settle  any  claims  or 
disputes.  Copies  of  the  instructions  will 
be  given  to  the  subcontractor  who  is  to 
be  inspected,  with  a  request  to 
acknowledge  receipt  on  one  copy  and 
return  it  to  the  M&O  contractor.  In  this 
manner,  both  subcontractors  are  on 
notice  as  to  the  authority  and  limitations 
on  the  authority  of  the  inspecting 
subcontractor. 

970.7104-29    QuMty  aaMJranc*. 

Contracting  officers  shall  assure  that 
management  tuid  operating  contractors 
provide  in  their  purchasing  systems  and 
methods  for  inspection  and  acceptance 
and  the  use  of  kn  appropriate  clause. 
Such  provisions  shall  provide  no  less 
protection  for  the  Government  than  is 
provided  by  the  contract  articles  in 
prime  contracts. 

970-7104-30    TenniiMtioit 

(a)  The  termination  clause  included  in 
management  and  operating  contracts 
gives  the  Government  the  right  to 
terminate  die  contract  for  convenience 
or  default  and  provides  that  after  receipt 
of  a  termination  notice  the  contractor 
shall,  to  the  extent  requested  by  the 
contracting  officer,  cancel  existing 
orders,  subcontracts  and  commitments. 


Also,  management  and  operating 
contractors  may  find  it  necessary  to 
terminate  subcontracts  either  for  default 
or  convenience  in  the  course  of 
exercising  responsibilities  for  program 
or  project  performance  under  the 
contract  rather  than  as  a  result  of 
termination  of  the  prime  contract 
Therefore,  contracting  officers  shall 
assure  that  the  purchasing  systems  and 
methods'of  management  and  operating 
contractors  provide  for  the  inclusion  of 
an  appropriate  termination  clause  or 
daiises  in  their  sobcontracts.'^The 
termination  clauses  set  fotd)  at  PAR 
S2.249-1  throu^  52;149-14  may  be  used 
as  guides  m  the  development  of 
subcontract  termination  clauses. 

(b)  When  subcontracts  are  terminated 
as  a  result  of  the  termination  of  all  or  a 
portion  of  the  prime  contract 
contractors  shall  setde  with 
subcontractors  in  conformity  with  the 
policies  and  principles  relating  to 
setUement  of  prime  contracte  in  FAR 
Subparts  49.1, 49.2.  and  49.3.  When 
subcontracts  are  terminated  for  reasons 
other  than  termination  of  the  prime 
contract  theo(NitTactor  shall  settle  such 
subcmitoaot  terminations  in  general 
conformity  with  die  policies  and 
principles  in  FAR  Subparts  49.1, 49.2, 
and  49.3.  and  49.4  In  any  event  each 
such  termination  settlement  shall  be 
documented.  Those  w^ch  require 
approval  by  the  Government  pursuant  to 
prime  contract  requirements  or 
approved  procedures  must  be  supported 
by  accounting  data  and  other 
information  as  may  be  directed  by  the 
DOE  contracting  officer.  Also,  the 
detdement  must  be  in  conformity  with 
the  provisions  of  the  subcontract  and 
consistent  with  provisions  of  the 
management  and  operating  contract 

970.7104-31    AuthOftoMonfOf 
mbcoHliactofa *  we  of  OovenMiient  supply 


Widi  die  approval  of  die  DOE 
contracting  officer,  management  and 
operating  contractors  may  authorize 
cost-reimbursement  type  subcontractors, 
where  all  higher  tier  subcontractors  are 
cost-reimbursement  types,  to  acquire 
materials  and  services  direcdy  firom 
Government  sources  of  supply  in 
accordance  with  the  requirements  of 
970.51  or  the  consent  of  agencies 
involved. 

97a7104-32    Safeguarding  dassHied 


970.7104-33    Coet  Acceuntlog  Otandardi. 

The  provisions  of  FAR  Part  30  shall 
apply  to  purchases  by  management  and 
operating  contractors. 


970.7104-34   Clean  air  and  < 

The  provisions  of  FAR  Subpart  23.1 
shall  apply  to  purchases  by  management 
and  eperating  contractors,. 

970.710f-38   AirtaMtsportationby 
U<S.*  flag  oarriera. 

The  provisions  of  PAR  Subpart  47 A 
shall  apply  to  purdiases  by  management 
and  operating  contractors. 

970.7104-36    AoquMdon  of  real  property. 

Management  and  operating 
contractors  shall  contract  for  the  lease 
or  purchase  of  real  property  in 
accordance  with  917.74. 

97a7104-37   Management.  acquMUoo. 
and  use  of  liilmBialloii  reaoureee. 

Contracting  officers  shall  assure  that 
management  and  operating  contractors 
provide  in  their  purchasing  systems  and 
methods,  with  regard  to  the  purdiase  of 
automatic  data  processing  resources 
and  telecomtBimication  facilities, 
services,  and  equipment  for  review  and 
approval  of  requirements  in  ways  that 
conform  to  the  procedures  contained  in 
api^icable  DOE  orders  (1360  series  and 
5300  series,  respectively). 

970.7104-30    Privacy  Act 

Management  and  operating 
contractors  shall  award  and  administer 
applicable  subcontracts  in  accordance 
widi  FAR  Subpart  24.1. 

970.7104-39   OffteWa nolto beneflL 

Mangement  and  operating  contractors 
shall  abide  by  the  provisions  of  FAR 
Subpart  3.1  in  the  award  of 
subcontracts. 

f7a7104-40  Subcentractora  reporting 


CcHitracting  officers  shall  assure  that 
managenH^t  «tnd  operating  contractors 
provide  in  their  purchasing  systems  and 
methods  for  the  inclusion  in  appropriate 
subcontracts  of  clauses  consistent  with 
970.0404. 


Contracting  officers  shall  aissure  that 
management  and  operating  contractors 
provide  in  their  purchasing  systems  and 
methods  for  the  flowdown  of  the  cost 
and  schedule  control  system 
requirement  as  provided  at  970.5204-^50. 
In  addition  for  subcontracts  of  lesser 
value,  those  purchasing  systems  and 
methods  shall  provide  for  the  receipt    ■ 
from  subcontractors  of  status, 
manpower,  and  financial  information 
necessary  to  comply  widi  DOE 
requirements  for  financial  and 
performance  data  for  subcontracts  at  all 
tiers. 


Federal  Ragjgter  /  Vol  53.  No.  123  /  Monday.  June  27.  1988  /  Rules  and  ReguJatJons  2C2S» 


•70-7104^1    EmptoywwHIIhe 


The  proviii^oiu  of  FAR  Subpart  22.14 
shall  apply  to  purchases  by  management 
and  operati^  contractors. 


Contracting  officers  shall  ^ssure  that 
managementjand  operating  contractors 
provide  in  tteir  purehasing  systems  and 
methods  for  treatment  of  unclassified 
controlled  nuclear  information  in 
accordance  !«rith  laCFR  Part  1017. 


970.7104-43 

Contractitig  officers  shall  assure  that 
management  and  operating  contractors 
provide  in  their  purchasing  systems  and 
methods  for  the  identification, 
inspection,  iiiaintenance,  protection,  and 
disposition  of  Government  property  in 
conformity  with  the  policies  ami 
principles  iit  PAR  45,  DEAR  94S.  the 
Federal  Property  Management 
Regulations^  the  DOE  Property 
Managemei^t;  Regulations,  and  their 
contracts. 

970.7104-44    Foreign  travel 

Contracting  officers  shall  assure  that 
management  land  operating  contractors 
provide  in  tkeir  purchasing  systems  and 
methods  foriOOE  approval  consistent 
with  the  clau$e  at  952.247-70  of  foreign 
travel  under  subcontracts. 

970.7104-45   AntHOcklMCk  Entarewnent 
Act  or  1998. 

Contracti^  officers  shall  assure  diat 
management  iand  operating  contractor 
purchasing  systems  and  methods 
provide  for  compliance  in 
subconttactjAg  with  the  FAR  Subpart 
3.502:  I 

970.7104-49   BmoTT  of  assignMl 


Contractii^  officers  shall  assure  that 
the  manageiijent  and  operating 
contractors  wovide  in  their  purchasing 
systems  and  methods  that  in  cases  in 
which  they  have  allowed  a 
subcontractor  to  assign  payments  to  a 
financial  institution,  the  assignment 
shall  treat  a|iy  right  of  setoff  in 
accordance  Itith  932.803. 

97917104-47   MdMonalflewdown  and 
•AIM  won  pveftsiOMi 

In  addHiohl  to  the  dauses  and 
provisions  r^ufreif  to  be  included  in 
appropriate  Uubcentracts  awarded  by 
management  and  operating  contractors, 
there  are  certnin  danses  the  provisions 
of  which  reqoiFe  flowdown  or  extension 
to  subcontrwitors.  These  are: 

Examination  of  Records  by  the 

Comptrollb' General 970.5203-2 


Accounts.  Records,  and 

Inspection .STOSaH-S 

Printiiig. 970.S20t-U 

Priorities,  AUocatioos,  And 

AIlotnienU.»_. ._ 970.52QA-33 


•70.7105 

97a7104-42  ilindaaalflad  eontroHMl  affWatod 


970.7105   Puwhaiing  from  eoiHraclor- 


(a)  A  management  and  operating 
contractor  may  purchase  fitnn  sources 
affiliated  with  the  contractor  (any 
division,  subsidiary,  or  affiliate  of  the 
contractor  or  its  parent  company]  in  the 
same  maimer  as  from  other  sources,   . 
provided: 

(1)  The  management  and  operating 
contractor's  purchasing  function  is 
independent  of  the  proposed  contractor- 
affiliated  source; 

(2)  The  same  terms  and  conditions 
would  apply  if  the  purchase  were  from  a 
third  party; 

(3)  Award  is  made  in  accordance  with 
policies  and  procedures  designed  to 
permit  effective  competition  which  have 
been  approved  by  the  contracting  officer 
(See  g7a7101(c)).  (This  requirement  for 
competition  shall  not  preclude 
acquisition  of  technical  services  from 
contractor-affiliated  entities  where 
those  entities  have  a  special  expertise, 
and  the  basis  therefor  is  documented.); 
and 

(^  The  award  is  legally  enforceable 
where  the  entities  are  separately 
incorporated. 

(b)  Subcontracts  for  performance  of 
contract  work  itself  (as  distinguished 
firSm  the  purchase  of  stq^lies  and 
services  needed  in  connection  with  the 
performance  of  woiic)  require  DOE 
authorization  and  may  involve  an 
adjustment  of  the  contractor's  fee,  if 
any.  If  the  management  cmd  operating 
contractor  seeks  authorization  to  have 
some  part  of  the  contract  woric 
performed  by  a  contractor-affiliated 
source,  and  that  contractor's 
performance  of  that  work  was  a  factor 
in  the  negotiated  fee,  DC%  aiqiroval 
would  normally  require: 

(l|That  the  contractor-affiliated 
source  perform  such  work  without  fee  or 
profit,  or 

(2)  An  equitable  downward 
adjustment  to  the  management  and 
operating  contractor's  fee,  if  any. 

(c)  Determination  on  cost  of  money 
allovrance  as  prescribed  at  FAR  31.205- 
10  shall  be  treated  as  follows: 

(1)  When  a  purchase  from  a 
contractor-afniiated  source  results  from 
competition  and  is  in  accord  with 
provisions  and  conditions  of  paragraphs 
(a)(1)  through  (a)(4)  of  this  section,  the 
contractor-afBkated  source  may  indude 
cost  of -money  as  an  allowable  element 
of  the  costs  of  its  goods  or  services 
supplied  to  the  contractor  provided: 


(i)  The  purchase  is  based  on  cost  as 
set  forth  in  970.3102-15  and 

(ii)  The  cost  of  money  amount  is 
computed  in  accordance  with  FAR 
31.205-10  and  related  procedures  (see 
97a30). 

(2)  When  a  purchase  from  a 
contractor-affiliated  source  is  made  non- 
competitively,  cost  of  money  shali  not 
be  consider«i  an  allowalile  element  of 
the  cost  of  the  contractor-affiliated 
source  purdiaae. 

970.7106  PreoMlur 
nNSoKea  rMBBng  w 
operating  contractor  pufchisas. 

(a)  HCAs  shall  assure  that 
management  and  operating  contractors 
indude  in  their  purchasing  systems  and 
methods  provision  for  correction  of 
mistakes  in  bids  and  withdrawal  of 
offers. 

(b)  Such  systems  shall  make  provision 
for  correction  of  mistakes  before  award 
only  upon  the  offering  by  the  bidder  of 
clear  and  convincing  evidence  of  the 
mistake  and  the  bid  intended.  Those 
systems  shall  distinguish  situations  in 
which  another  bidder^  lower  tnd  may 
be  displaced  if  the  correction  were  to  be 
allowed. 

(c)  The  systems  shall  deal  with 
mistakes  after  award  and  shall  result  in 
rescission  or  reformation  of  the  contract 
only  upon  a  clear  and  convincing 
showing  of  mutual  mistake. 

(d)  The  systems  shall  allow 
wididrawal  of  a  bid  if  there  is  sufficient 
evidence  to  establish  a  mistake  but 
otherwise  does  nqt  meet  the  necessary 
tests  for  correction,  stated  in  paragraphs 
(b)  and  (c)  of  this  section. 

(e)  In  all  cases  before  any  remedial 
action  is  allowed,  it  shall  fa«  determined 
that  the  mistake  was  made  in  good  faith 
and  that  the  interests  of  the  United 
States  are  not  prejudiced. 

(f)  Corrections  of  mistakes  or  other 
remedial  actions  taken  pursuant  to  this 
section  shaU  be  documented  by  a 
written  statement  setting  forth  the 
circumstances  and  basis  for  such  action 
and  shall  be  made  a  part  of  the 
subcontract  file. 


970.7107    Ihralsstofi 

operating  contractor  procuremanlB* 

(a)  The  General  Accounting  Office 
(GAO)  pdides  on  protests  state  that 
GAO  win  consider  subcontract-levd 
protests  when  die  subcontracts  are  "by" 
or  "for"  the  Government.  The  term  "for" 
has  generally  been  defined  by  the  GAO 
as  induding  acquisitions  by 
management  anid  operating  (M&O) 
contractors. 
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(b)  The  Department  of  Eneigy  will 
also  consider  protests  of  acquisitions  of 
M&O  contractors. 

(c)  Upon  receipt  or  notice  of  a  protest 
filed  with  the  GAO.  or  with  the 
Department  against  an  M&O  contractor 
acquisition,  the  cognizant  DOE 
contracting  activity  shall  assure  that  the 
M&O  contractor  is  aware  of  such  protest 
and  prepare  or  coordinate  the 
preparation  by  the  contractor  Of  a  report 
for  submittal  to  the  GAO  or  the 
Department  oRicial  deciding  the  protest 
Such  a  report  shall  be  prepared  in 
accordance  with  the  applicable 
procedures  in  FAR  Part  33  and  Part  933 
of  the  DEAR. 

(d)  Assistance  shall  be  obtained  from 
the  local  DOE  Counsel  in  the 
preparation  of  the  report  and  any 
supplementary  documents  setting  fortfi 
the  position  of  the  contracting  activity 
relative  to  a  protest 

(e)  Upon  receiving  notice  of  a  protest 
to  tlra  Department  involving  an  M&O 
procurement  action  prior  to  award,  the 
contracting  activity  shall  direct  that 
award  not  be  made  prior  to  retolution  of 
such  protest'  unless  an  HCA  request  to 
make  award;  <!»ncurred  In  by  coun^ 
using  the  criteria  of  933.103Ca).  and  - 1 
endorsed  by  the  program  secretarial  I 
(^c6r.  is  approved  by  the  Pirocurtimenf 
Executive.  If  nOttce  of  a  protest  is  filed 
with  the  DOE  contracting  ofRcer  within 
10  days  after  award,  the  contracting  ■ 
activity  shall  contact  the  Business  -  {  -  - 
ClearaAee^  Division,  Headquarters,  for 
guidance  as  to  continuation  of  * 
performance  or  issuance  of  a  stop  work 
order: 

(f)  Since  the  bid  protest  provisions  (^ 
the  Competition  in  Contracting  Act  of 
1964  (Pub.  L  98r^38e)  faCA)  only  apply 
to  acquisitions  by  Federal  executive 
agencies,  the  dCA  "stay"  provisions 
(sections  )553  (c)  and  (d)  of  Pab.  L  9ft- 
36aandoo8t  recovery  provisions 
(section  3654(c).  Pub.  L  9ft-aee>do  not 
apply  to  protests  lodged  with  the  GAO 
that  mvoive  MM>  contractor 
acquisitions.  Nevertheless,  upon 
receiving  notice  of  a  protest  to  the  GAO 
involving  an  MAO  acquisition  whether 
prior  to  at  after  award,  the  contracting 
activity  shall  immediately  contact  the 
Business  Clearance  Division, 
Headquarters^  for  guidance  on 
suspeadhig  award  or  suspending 
performance. 

(g)  The  General  Services  Board  of  t 
Contract  Appeals  hears  subconfract  - 
level  proteste  involving  the  purchase  of 
Automatic  Data  Processing  Equipment 
(ADPE).  as  defined  at  40  U.S.C. 
7Se(a)(2)(A).  only  in  cases  in  which  the 
prime  contractor  is  acting  as  a 
purchasing  agent  for  the  Government 
Should  8  protest  be  lodged  against  an 


M&O's  purchase  of  ADPE.  upon  ■ 

receiving  notice  of  the  protest  the 
cognizant  DOE  contracting  officer  shall 
promptly  notify  local  counsel  and  the 
Office  of  the  Assistant  General  Counsel 
for  Procurement  and  Finance, 
Headquarters  (AFCPF).  The 
Department's  position  on  such 
subcontract  level  protests  shall  be 
coordinated  with  the  AGCI¥.  The 
contracting  officer,  promptly  after 
receipt  of  a  protest  and  the  deci8ion(s) 
of  the.GSBCA,  shall  also  furnish  a  copy 
-thereof  with  related  pertinent 
correspondence  to  the  Business 
Clearance  Division.  Headquarters. 

970.71M    RavtewsndspprovaL 

(a)  Heads  of  Contracting  Activities 
shall  establish,  thresholds  by 
subcontract  type  and  dollar  level  for  the 
review  and  approval  of  pn^rased 
subcontracting  actions  by  each 
management  and  operating  contractor  - 
imder  their  cognizance.  Such  thresholds 
may  not  exceed  the  authority  delegated 
to  the  Head  of  the  Contract^  Activity 
by  the  Procurement  Execotive.  fai 
estabtia^ing  these  review  and  approval 
thresholds,  the  Heads  of  Contraetii^ 
Activities  should  consider  such  factors 
as  the  foUowingt  - 

(1)  The  nature  of  worit  tcbe 
performed  imder  die  management  and 
operating  contact; 

(2J  The  size,  experience,  ability, 
reliability,  and  organization  of  the 
management  and  operating  contractor's 
purchasing  function:  ^ 

(3)  The  internal  controls,  procedures, 
and  organizational  stature  of  the 
management  and  operating  contractor's 
purchasing  function;  and 

(4)  Policies  with  respect  to  such 
reviews  and  approvals  established  by 
the  Procurement  Executive. 

(b)  Prior  approval  shall  be  required  for 
the  subcontracting  of  any  work  a 
contractor  is  obligated  to  perform  under 
a  contract  entered  into  under  section  41. 
entided  Production  of  ^)edal  Nuclear 
Material;  of  die  Atomic  Energy  Act  of 
1954.  as  amended. 

(c)  Heads  of  Contracting  Activities  •  •'- 
shall  take  such  action  as  may  be        -  ^ 
required-to  insure  com|riiance  with  the 
procedure  for  purchasing  from 
contractor-affiliated  sources  or  the 
purchase  (tf  specific  items,  or  classes  of 
items,  which  by  the  terms  of  the  contract 
may  require  DOB  approval 

(d)  The  Heads  of  Contracting 
Activities  may  raise  or  lowerttie  review, 
and  approval  thresholds  established 
pursuant  to  paragraph  (aj  of  this  secti(» 
at  any  time.  Such  action  may  be         -;.  ^ . . 
considered  upon  the  periodic  review  of 
the  contractor's  purchasing  system,  but  . 
in  any  case  those  adjusted  thresholds 


may  not  exceed  the  approval  authority 
delegated  to  the  Head  of  the  Contracting 
Activity  by  the  Procurement  Executive. 

(e)  Department  of  Energy  approvals  of 
specific  proposed  purehases  pursuant  to 
this  subpart  shall  communicate  that 
such  approval  does  not  relieve  the 
management  and  operating  contractor  of 
any  obligation  under  its  prime  contract 
with  DOE;  is  given  without  prejudice  to 
any  rights  or  claims  of  the  Government 
diereunder;  creates  no  obligation  on  die 
part  of  the  Government  to  the 
subcontractor,  and  is  not  a 
predetermination  of  the  allowability  of 
costs  to  be  incurred  under  the 
subcontract 

(f)  Contracting  officers  shaH  assure 
that  management  and  operating 
contractors  estaMish  and  maintain 
subcontract  files  which  contain  those 
docimients  essential  to  present  an 
accurate  and  adequate  record  of  all 
purchasing  transactions. 

(g)  Contracting  officers  shall  assure 
that  management  and  operating 
contractors  document  purchases  in 
writing,  settinglbrth  the  information  and 
data  used  in  determining  that  the 
purchases  are  in  the  best  interest  of  the 
Government  The  scope  and  detail  of 
this  documentation  shall  be  consistent 
with  the  nature,  dollar  value,  and 
complexity  of  the  purchase. 

(h)  Heads  of  Contractii^  Activities 
will  assure  that  the  contracting  activity 
establishes  and  maintains  files  of  the 
documents  associated  with  the  review- 
and  approval  of  sabcontract  actions 
subject  to  DOE  review  and  approval. 
Those  files  shall  include,  among  other 
necessary  documentation,  an  appraisal 
of  the  proposed  action  by  the 
contracting  activity  and  a  copy  of  the 
approving  or  disapproving  document 
forwarded  to  the  management  and 
operating  contractor,  containing  a  listing 
of  any  deficiencies,  a  listing  of  any 
required  corrective  actions,  any 
suggestions,  or  other  relevant  comments.- 

970.7109   Advsnoe  noWlulion. 

(a)  Pursuant  to  section  304(b)  of  the 
Federal  Property  and  Administrative 
Service  Act  of  1949,  as  amended  (41 
U.S.C.  254(b])  contracting  officers  shall 
assure  that  the  written  description  of  the 
management  and  operating  contractor's  ' 
purchasing  system  and  methods 
provides  for  advance  notice  to  the  DOE 
contracting  officer  of  the  proposed 
award  of  Uie  following  specified  types  of 
subconfracts.  except  as  stated  in 
paragraph  (b)  of -this  section: 

(1)  Cost  jeimbursement-type 

>  eubcontractsof  any  award  value:  and  ' 

(2)  Pixed  price-type  subcontracts 
which  exceed  $25,000;  and 


(a)  Purchases  from  cvnb^ctoiv 
affiliated  sources  over  a  value 
established  Iby  the  HCA. 

(b)  Piir8u4|t  to  section  602(d)13  of  the 
Act  (40  UJS.Q.  474(13))  referred  to  in 
paragraph  [k)  of  this  section,  the 
advance  notification  requirement  for  the 
tjrpes  of  purdiases  listed  in  paragraphs 
(a)  (1)  and  it)  of  this  section  shall  not 
apply  to  sut^ontracts  relating  to 
functions  d^ijived  from  the  Atomic 
Energy  Conttiission. 

(c)  The  advance  notice  shall  contain, 
as  a  minimum»  a  description  of  work, 
estimated  cost,  tjrpe  of  contract  or 
reimbursem^t  provisions,  and  extent  of 
competition!  br  justification  for  a 
noncompetitive  purchase  procurement 
The  contracting  officer  may  at  any  time 


request  additional  information  that  must 
be  furnished  promptly  and  prior  to 
award  of  the  subcontract. 

9707114)1    NiKlaar  matarW  tranafer*. 

(a)  Management  and  operating 
contractors,  in  preparing  contracts  or 
other  agreements  in  which  monetary 
pa>'ments  or  credits  depend  on  the 
quantity  and  quality  of  nuclear  material, 
shall  be  required  to  assure  that  each 
such  contract  or  agreement  contains  a: 
.  (1)  Description  of  the  material  to  be 
transferred: 

(2)  Provision  specifying  the  meUiod  by 
which Ihe  quantities  are  to  be  measured 
and  reported: 

(3)  lYovision  specifying  the    •■'■"■^' 
procedures  to  be  used  in  resolving  any 


differences  arising  as  a  result  of  such 
measurements; 

(4)  Provision  for  tlie  use  of  ail 
independent  third  part^'  as  an  umpire  to 
settle  unresolved  difi'erences  in  die 
analytical  sanjples;  and 

(5)  Provision  specifying  in  detail 
which  party  shall  bear  the  costs  of 
resolving  a  difference  and  what 
constitutes  such  costs. 

(b)  The  pro\iiiions  providing  for 
resolution  of  measurement  dincrcnccs 
must  be  such  that  resolution  is  alwaj's 
accomplished,  while  at  the 'same  time 
minimizing  any  advantage  one  party 
may  have  over  the  other. 

(FR  Doc.  8»-l4A(»  Filed  6^24-«S:  8:45  amf 
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DEPAmilENT  OF  EDUCATION 

34  CFR  Parte  350  and  357 

National  Institute  on  Disability  and 
RehabOltation  Research 

aqency:  Department  of  Education. 
action:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  governing  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR).  The 
regulations  are  needed  to  modify  the 
Institute's  current  Field-Initiated 
Research  Projects  program  to  meet  the 
need  for  investigator-initiated  projects 
in  development  and  dissemination  of 
new  rehabilitation  techniques  and 
devices,  and  to  correct  problems  that  the 
Institute  has  observed  in  the  evaluation 
of  applications  for  Reld-initiated 
projects.  These  regidations  deHne  the 
purpose  and  activities  of  the  program, 
and  specify  criteria  for  selecting 
applicants  to  receive  awards. 
CFFEcnvE  DATE:  These  regulations  take 
e^ect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
\these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

fOM  RMTHER  INFGIIMATION  CONTACr. 

Betty  }o  Beriand,  NatiamAinsfittte  on 
Disability  and  Rehabilitation  Researdi, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Switzer  Buildbig,  Room 
307a  Washington.  DC  20202;  deaf  or 
hearing  impaired  individuals  may  call 
(202)  732-1198  for  TTY  sernoes. 
mrm  rMrtirenY  eirniiMOTiCML  Ou 
March  12, 1969,  the  Se<7eftary  published 
regutaSou  BetaUiBhiag.fhe  Fleild- 
Initiated  Research  Projects  Program 
jFIR).  The  Secretary  now  amends  those 
regulations  to  revise  and  improve  that 
program  by:  Defining  the  scope  of  the 
program  to  include  certain  types  of 
projects  for  information  dissemination 
and  for  the  development  of  devices  and 
techniques,  as  weU  as  reseatch; 
clarifying  the  types  of  projects  that  can 
be  funded  in  each  of  the  three 
categories — research  and 
demonstrations,  development,  and 
dissemination;  and  establishing  new 
selection  criteria  for  the  evaluation  of 
applications  received  in  the  program. 
In  the  past  the  Institute  limited  the 
investigator-initiated  program  to  strictly 
research  and  demonstration  projects. 
NIDRR  received  many  applications  for 
activities  that  were  research-related,  but 
involved  development  or  dissemination, 
that  were  difficult  to  evaluate  under  the 


existing  criteria.  On  the  basis  ofiftat 
e99erieDoe.4heAecretary  detenatned 
(hat  the  program  should  have  a  heeader 
scope  and  clearer  purpose  to 
accommodate  other  types  of  actMSes 
authorized  under  the  Institute  aak 
necessary  to  carry  out  its  mission. 

Previously,  NIDRR  used  the  saae 
selection  criteria  for  FIR  and  certain 
other  grant  competition  prograiaa, 
including  various  types  of  Centeis. . 
These  criteria  proved  confusing  to  4 
peer  reviewers  and  contributed  i 
than  optimum  feedback  to  the 
applicants.  The  Secretary  is  thenf ore 
adopting  a  set  of  simplified  criteria 
specifically  for  this  program.  The  new 
evaluation  criteria  reflect  differences 
among  the  three  types  of  projects — 
research  and  demonstrations, 
development,  and  dissemination— ^ftat 
may  be  conducted  under  dktts  propasL 

Tlie  new  selection  criteria  are: 
Importance  of  the  problem  its  te 
addressed;  effectiveness  of  flie-destga  off 
the  project  in  addressing  the  proUenu 
staffing  of  t^  project;  and  project 
managemeiR  and  evaluation.  The 
selection  criteria  remove  any  refewnoe 
to  Institute  funding  priorities  (a 
reTerence  that  was  confusing  to 
potential  wppliciwls  since  the  Intftete 
does  net  eetdUiBh«nnual  priorities  ia 
this  program)  and  eliminate  the  need  for 
reviewers  to  determine  which  criteria 
are  relevant  to  a  given  application.  The 
flew  oritaoia  place  jpeater  emphaiima 
She  ^B^Miruflbe  project  design,  and 
take  into  accountiactors  that  are 
Klevedtto«valBnfing  projects  for 
acfirilietf  other  (ban  research.  OiMr 
aspects -of  the  review  and  evaluatfen 
pnoedure  «nnatai  nnchanged. 

■Analimle.-of  Cenunants  and  Changee 

NIDRA  received  comments  on  tfae 
proposed  legdations  from  seven 
respondents.  The  comments  were 
generally  favorable,  with  a  few 
suggestions  for  changes  in  the 
regulations. 

Comment:  One  commenter  staled  a 
concern  that  the  expansion  of  the 
program  to  include  development 
innovative  dissemination  projects 
dilute  the  level  of  funding  support 
available  for  research,  and  urged  ftat 
additional  funds  be  allocated  to  fhe 
program  to  accommodate  the  broader 
scope. 

Discussion:  The  level  of  funding 
support  for  this  program  is  detemnned 
each  year  based  on  the  amount  (tf 
discretionary  funds  available  to  fre 
agency  and  the  extent  of  need  for 
NIDRR-directed  research  in  priori^ 
areas.  NIDRR  does  not  anticipate 
the  expanded  scope  will  dilute 
significantly  the  funds  available  fior 


Msearch.  Rather,  the  new  statement  of 
pnqrose  is  expected  to  clarify  the  types 
of  digible  projects  and  provide  suitable 
criteria  for  evaluating  them. 

Changes:  None. 

Comment  Several  conunenters  stated 
ftnt  the  grant  evaluation  system  affords 
iaaimuch  discretion  to  the  Secretary  in 
midiin»wards,  diminishing  the 
kafiMamce  of  the  scores  in  the  final 
funding  decision. 

Discussion:  Peer  review  scores  and 
agency  funding  recommendations  in  all 
peq^rams  are  advisory  to  the  Secretary, 
ndio  has  the  responsibility  for  making 
tbe&ial  decisions  on  awards.  In 
sstalffiAing  an  investigator-initiated 
pnagram.  the  Secretary  was  mindful  of  a 
aead  to  assure  that  the  resulting 
pie^am  would  include  a  balanced 
research  portfolio  that  would 
^Boiplement,  and  not  duplicate.  NIDRR's 
Sheeted  research  agenda.  Therefore,  the 
Secretary  must  exercise  discretion  in 
ejecting  from  among  those  applications 
reoemmendcd  for  funding  in  tlUs 
pregram. 

Changes:  None. 

Comment  Several  conunenters 
anggested  that  the  new  evaluation 
oilleria  requiring  evaluation  and 
operations  plans  are  not  really 
applicable  to  research  projects,  or  at 
least  are  not  relevant  to  the  same  extent 
as  te^development  and  dissemination 
juujuLlJ.  They  tuged  that  the  scoring 
system  he  revised  to  reflect  this. 

Discussion:  The  Secretary  believes 
ftat  it  it  important  to  evaluate  research 
prefects  in  terms  of  accomplishment  of 
idaaned  activities  (e.g.,  obtaining 
aiipropriate  subject  sample  as  planned; 
defivery  of  complete  treatment 
interventions  in  a  uniform  manner  as 
plenned).  Similaiiy,  the  Secretary 
hoBeves  that  there  must  be  some 
management  plan  for  research  projects 
ftfll  would  indicate  how  staffing, 
supervision,  recordkeeping,  and 
ncPUbvement  of  interim  goals  would  be 
SMDltored  and  accomplished.  Also,  the 
SeLiBlai I  points  out  that  these  elements 
nee  o^  fart  of  the  fourth  criterion,  and 
(hal  a  scoee  is  assigned  on  the  overall 
oAerion.  The  Secretary  has,  however, 
■mdified  the  elements  of  that  criterion 
totadicate  that  the  evaluation  plan  and 
'&e  plan  of  operations  should  be  judged 
aooarding  to  their  appropriateness  to  the 
type  of  project  that  is  being  proposed. 

Ctanges:  The  regulations  in  §  357.32 
Inve  been  modified  slightly  to 
enqAaslaeithat  the  evaluation  and 
epesafian  plans  should  be  assessed  in 
leDnB«f -their  appropriateness  to  the 
type  of  project  that  is  proposed. 
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I  regulations  have  been 
ordance  with  Executive 
.'  are  not  classified  as 
hey  do  not  meet  the 
or  regulations  specified 


Assesament  of  lEducatiooal  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  pf1)posed  regulations  would 
require  transnUssion  of  information  Uiat 
is  being  gathetid  by  or  is  available  from 
any  other  age^y  or  authority  in  the 
United  States^  Based  on  the  response  to 
the  proposed  rales  and  on  its  own 
review,  the  Deaartment  has  determined 
that  the  regulanons  in  this  document  do 
not  require  traUsmission  of  information 
that  is  being  gjajthered  by  or  is  available 
from  any  o&eriagency  or  authority  of 
the  United  Sti^tbs. 

ListofSubjc 

34  cm  Part  3i 

Administrative  practice  and 
procedure.  Education.  Educational 
research.  Grant  programs — education. 
Handicapped. 

34  cm  Part 


Education,  Educational  research. 
Grant  prograias — education. 
Handicapped,  Manpower  training 
programs.  Vocational  rehabilitation. 

Dated:  June  7.  %96&. 
(Catalog  of  Fedttal  Domestic  Assistance 
Number  84.133Q.,  National  Instihite  on 
Disability  and  I^ehabilitation  Research) 
Wllliam|.B«inLl, 
Secretary  ofEdHation. 

The  Secretaky  amends  Title  34  of  the 
Code  of  Federisll  Regulations  by 
amending  Partt  350  and  357  as  follows: 

PART  350-O)$ABIUTY  AND 
REHABILITATION  RESEARCH: 
GENERAL  PROVISIONS 

1.  The  auth(|iMty  citation  for  Part  350 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  760-762.  unless 
otherwise  noted- i 

2.  Section  359.1  is  amended  by 
revising  paragraph  (b)(7)  to  read  as 
follows:         1 1 

§35ai    OtoaMII^  and  rehabilitation 


(b)  The  Secietary  awards  financial 
assistance  thr0ugh  nine  types  of 
programs. 


(7)  Field-initiated  projects  (94  OH 
Part  357). 

3.  Section  350.30  is  amended  by 
revising  the  heading  and  the  second 
sentence  to  read  as  follows: 

fSSOJO   WliatleHw  peer  review  procaee 
for  thaaa  programsT 

•  *  *  Peer  review  panels  review 
appUcations  on  the  basis  of  the 
applicable  selection  criteria  in  34  CFR 
35a34,  352.31,  353.31,  357.32, 358.32,  or 
359.31. 

(Authority:  Sec.  202(e):  29  U.S.C.  761a(e)) 

4.  Section  350.33  is  amended  by 
revising  the  heading  and  paragrai^  (a) 
to  read  as  follows: 


935033   HowdoaatheSacrataryi 

an  appllcatton  under  34  CFR  Parts  351, 3S4, 

or  3557 

(a)  The  Secretary  evaluates  an 
application  under  34  CFH  Part  351. 354. 
or  355  on  the  basis  of  the  selection 
criteria  in  S  350.34. 

5.  Section  350.34  is  amended  by 
revising  the  heading  and  paragraph 
(a)(1)  to  read  as  follows: 

S3S0J4   What  selection  cittaila  does  ttw 


under  Parts  351,  S54,  or  a»7 

(a)  Potential  Impact  of  Outcomes: 
Importance  of  Pro^m  (Weight  3.0).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree — 

(1)  The  proposed  activity  relates  to 
the  announced  priority; 


PART  357-IMSABILiTY  AND 
REHABILITATION  RESEARCH:  FIELD- 
INITIATED  PROJECTS 

6.  The  authority  citation  for  Part  357 
continues  to  read  as  follows: 

Authority:  29  U.S.C  760-762.  unless 
othenvise  noted. 

7.  The  title  of  Part  357  is  revised  to 
read  as  set  forth  above. 

8.  Section  3911  is  revised  to  read  as 
follows: 

(357.1    Whatlsttiefleld-initiatedpraiects 
program? 

This  program  is  designed — 

(a)  To  encourage  eligible  parties  to 
originate  valuable  ideas  for  research 

'  and  demonstration,  development,  or 
knowledge  dissemination  projects  to 
further  the  purposes  of  the  Institute:  and 

(b)  To  suj^ort  research  and 
demonstration,  development,  or 
knowledge  dissemination  projects  as 
described  in  {  357.10,  that  address 
important  activities  not  supported  by 
Institute-funded  research  or  that 


complement  that  researdi  in  a  promising 
way. 

(Authority:  Sees.  200(1):  202(i)(l):  SM:  29 
U.S.a  760(1).  761(a)(1).  762) 

9.  Section  357.120  is  revised  to  read  as 
follows: 

S3S7.10   Wlwt  types  Of  prolsclsars 


The  following  types  of  projects  may 
be  funded  under  this  program: 

(a)  Research  and  demonstration 
projects,  including — 

(1)  Scientific  investigations  into  the 
nature  of  disability  and  its  prevalence 
and  distribution: 

(2)  Methods  of  analyzing  disability; 

(3)  Techniques  and  devices  for  ' 
habilitati<Hi.  rehabilitation,  and 
restoration  of  physical,  emotional, 
cognitive,  communicative,  vocational, 
and  social  functioning; 

(4)  Analyses  of  social,  economic- 
industrial,  geographic,  and  demographic 
factors  affecting  disability  and 
rehabilitation; 

(5)  Studies  of  architectural  ' 
administrative,  employment  and 
transportation  barriers  and  other 
problems  encountered  by  individuals 
with  disabilities  in  their  daily  lives;  and 

(6)  General  scientific  and 
technological  inquiries  to  develop 
methods  and  devices  to  enable  persons 
with  disabilities  to  live  with  maximum 
independence,  and  other  comparable 
research  and  demonstration  activities. 

(b)  Knowledge  dissemination  projects 
related  to  the  dissemination  and 
utilization  of  new  knowledge  in 
disabiUty  and  rehabilitation,  including — 

(1)  Studies  of  the  most  effective  means 
to  disseminate  new  knowledge  to 
disabled  consumers  and  service 
providers; 

(2)  Controlled  demonstrations  of 
selected  techniques  to  encourage  the 
utilization  of  new  knowledge;  and 

(3)  Studies  to  develop  and  test  new 
curricula  to  train  service  providers  in 
specific  clinical  or  service  skills  or  in  the 
management  of  services. 

(c)  Development  projects  to — 

(1)  Design  and  develop  new  devices  or 
techniques  to  assist  individuals  with 
disabilities  to  engage  in  activities  of 
daily  living; 

(2)  Fabricate  prototype  devices; 

(3)  Evaluate  prototypes  and  other 
important  but  untested  devices  in 
clinical  and  daUy  living  settings; 

(4)  Develop  standards  for  assistive 
devices;  and 

(5)  Develop  techniques  to  promote  the 
manufacture,  evaluation,  and 
distribution  of  new  devices. 
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(Authority:  Sees.  202(e)  and  202(i)(l):  29 
U.S.C  761a(e)  and  761a(i)(l)) 

10.  Section  357.32  is  revised  to  read  as 
follows: 


1988 


§  357.32    How  doM  tiM  Secftary  evaluate 
an  appMcation  undaf  ttda  proQnmT 

(a)  Importance  of  the  problem.  (20 
points)  The  Secretary  reviews  each ' 
application  to  determine  the  extent  to 
whiclh^ 

(1)  The  proposed  project  addresses  a 
problem  that  is  significant  to  persons 
with  disabilities  or  to  those  who  provide 
services  to  them;  and 

(2)  The  proposed  project  is  likely  to 
produce  new  and  useful  knowledge, 
techniques,  or  devices  that  will  develop 
or  disseminate  solutions  to  problems 
confronting  persons  with  disabilities. 

(b)  Design  of  the  project  (45  points) 
(l)Tbe  Secretary  reviews  each 

application  for  a  research  and 
demonstration  project  to  determine  the 
extent  to  whicb — 

(i)  The  review  of  the  literature  is 
an>ropriate  and  indicates  familiarity 
with  the  relevant  current  research; 

(ii)  The  research  hypotheses  are 
theoretically  sound  and  based  on 
current  knowledge; 

(iii)  The  sample  populations  are 
adequate  and  appropriately  selected: 

(iv)  The  data  collection  instruments 
and  methods  are  appropriate  and  likely 
to  be  successful; 

(v)  The  data  analysis  measures  are 
appn^riate;  and 

(vi)  The  application  discusses  the 
anticipated  research  results  and 
demonstrates  howlhose  results  would 
satisfy  the  original  hypotheses. 

(2)  The  Secretary  reviews  each 
application  for  a  knowledge 
dissemination  project  to  determine  the 
extent  to  which — 

(i)  The  need  for  the  information  has 
been  demonstrated; 


(ii)  The  target  populations  are 
apiHt)priately  specified; 

(iii)  The  dissemination  methods  are 
appropriate  to  the  target  populations; 

(iv)  The  materials  for  dissemination 
are  prepared  in  media  accessible  to  the 
target  population: 

(v)  There  are  adequate  means  of 
documenting  and  evaluating  the 
effectiveness  of  the  dissemination 
activity. 

(3)  The  Secretary  reviews  each 
application  for  a  development  project  to 
determine  the  extent  to  which— 

(i)  The  proposed  project  will  use  the 
most  effective  and  appropriate 
technology  available  in  developing  the 
new  device  or  technique; 

(ii)  The  proposed  development  is 
based  on  a  sound  conceptual  model  that 
demonstrates  an  awareness  of  the  state- 
of-the-art  in  technology; 

(iii)  Devices  or  techniques  will  be 
developed  and  tested  in  an  appropriate 
environment; 

(iv)  The  applicant  considers  the  cost- 
effectiveness  and  usefulness  of  the 
device  or  technique  to  be  developed  fo^ 
persons  with  disabilities;  and 

(v)  The  applicant  discusses  the 
potential  for  commercial  or  private 
manufacture,  mariceting,  and 
distribution  of  tbe  product. 

(c) /Vrson/ieA  (20  points)  The 
Secretary  reviews  each  application  to-  ■ 
determine  the  extent  to  which — 

(1)  The  key  personnel  have  adequate 
training  and  experience  in  the  required 
disciplines  to  conduct  the  proposed 
activities; 

(2)  The  allotment  of  staff  time  is 
adequate  to  accompUsh  the  proposed 
activities;  and 

(3)  The  applicant  ensures  that 
personnel  are  selected  for  employment 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition. 


(d)  Management  and  Evahiotion.  {15  ' 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to. 
which — 

(1)  The  resources  of  the  applicant  are 
adequate,  appropriate,  and  accessible  to 
individuals  with  disabilities; 

(2)  The  proposed  budget  is  adequate 
and  appropriate  im  the  activities  to  be 
carried  out; 

(3)  There  is  a  plan,  appropriate  to  the 
type  of  field-Initiated  project,  to 
evaluate  ihe  effectiveness  of  the  project 
in  accomplishing  its  goals  and  ' 
objectives; 

(4)  The  applicant  provides  a  plan  of 
operations,  appropriate  to  the  type  of 
field-initiated  project,  indicating  that  it 
will  achieve  the  project  objectives  in  a 
timely  and  effective  manner;  and 

(5)  Appropriate  collaboration  with 
other  agencies  Is  assured. 

(Authority:  Sees.  202(e)  and  202(i](l);  7% 
U.S.C.  761a(e)  and  761a(i)(l)) 
(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1820-0027) 

11.  Section  357.33  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2), 
and  removing  paragraph  (b)(3)  to  read 
as  follows:  .,     '. 

8357.33   WltatarettwprMrttiMfor 
funOrtg  uiNtor  ttiie  program? 

*        *        *        •        • 

(b)*  •  * 

(1)  The  proposed  project  represents  a 
imique  opportunity  to  advance 
rehabilitation  knowledge  to  improve  the 
lives  of  individuals  with  disabilities. 

(2)  The  proposed  project  complements 
research  already  planned  or  funded  by 
the  Institute  through  annual  priorities 
published  in  the  Federal  Ra^wter  or    .    . 
addresses  that  research  in  a  new  and 
promising  way. 

(3)  [Removed]. 
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24018 

51 24018 

70 ^^. 24018 

71  ..„ 23382 

7^ 24018 

73 .: 23382 

625. . 20508 


20335 

. 19930.  20856 
.21550,23484 

24077 

24077 


2 

50 

71 

170 

171 

12  cm 

4 2061 1 

32 „ 23752 

208 20608 

210 21983 

261. 20812.  23383 

265 . .....  221 29 

324 ;  22130 

346.... — 21986 

563 — :..:...:;...„™._.. .20611 


606... 
61^._ 
620... 
725... 
745... 


19664 

22134 

......21986 

22471 

22472 


22S„ 


229..... 
S63a.. 


571. 

575™ „ 

576_: 

STT.....™. 
584..„„.... 
611_L....„. 
612....„„.. 


L 21462, 

24093. 

, 23244 

23244 

21474 

.......21474 

. 21474 

21838 

......20637 

20637 


618 .„. 
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„.._  20(537 

701 

704...„.. 

13CFB 

121 

22656 

....20122 

21547 

121.. „ 

20657 

124 „„„._..„. 

'. 21482 

125 „„... 

..22015 

14CFR 

39 - 20101. 20825-20830, 

21411.21412.21628. 

21630.21809.22647. 

23219,23754.23755 
7t 20102.  20414.  20832, 

20833,21396,21811; 

22137,23219-23221, 
23603-23606 

73 „.  23221 ,  23222 

91 20103,  21986,  23356 

95 20264.  23222 

97...„..„.., 21 81 1 ,  23227 

99 ..;;.™..:-:.:...;::.:.-.  21969 

135 ..........-...:....  20264,  21986 


23 2Q860 

39 20414,  21489.  21669. 

■  .  22018.22020.22161, 
22332,22667.22659, 
23250-23253.23642, 
23643.23771-23774 

61 : 24178 

71 20864,  22182.  22183, 

23255-23257,23644 

73 „ 20125 

75. 20126.  22183.  23258 

141 24178 

143 . ........  24178 

382 -..., - 23574 

15  era 

370 .„..  23228 

372 „._ 22474.  23229 

374 23807 

379. „ 21989 

386 22474. 23228 

390 20833 

399 . 21 989 


W1 23124 


16  era 

13 


500 

1501.... 


.20634 
.19693 
.20834 
.21964 


13.™ 19930.  20127.  20131. 

22022 

305 — , 22022. 22106 

1500........: 1.20865 

1501......... ..............:..20865 


17  era 

249.. 

PrapoMd  RulM: 


31 

146.,...„...... 


.23383 

.21480 
.22138 
.22660 


1 50 . 2341 

210 21670 

230 22661' 

239 23258 

240 21670.  23645 

249...„ 21 670 

270 21670,  23258 

274 „ 21670.  23258 


18  era 

161 

250 

271.. 

284 

375......... 


....'. 22139 

22139 

.- 21415 

.20835,22139 
21992 


Ch.  L,...; 20124,  22331 

21.„ 20860 


381..... 21992,24057 

PPOpO06O  RuIM» 

4 „ „ 21824 

16. 21824 

101........ 24096 

141 .. , 21853 

260 ^^..21853 

292 24099 

357 21853 

420 „.- 22501 

19  era 

101... :.-...:--:..:...:.:2A059 

132 ..........„.„.™_...:..  19896 

134 _ .......20836 

PropoMd  Rul— ; 

134 20869 


177 

20eFR 


.19933 


4ia 

.23230 

654...... ;.......... 

.23346 

205 ... 

.20136 

243.... 

..22184 

262. _. .» 

.22184 

350' ....._........ 

.22184 

404..... 21685.  21687,  23484 

416 21685.  23126 

21  era 

5... 


.22292 


172. 20637-20842,  21631, 

22293.22294.23340 

184...... ... . 20936 

186 _ 20936 

193 20307,  23107,  23385- 

23388 

201 „ 21633 

510 20M2.  21993.  22297 

520 21993,  23389.  23756 

522 20842,  22297.  23340, 

23389.23607 

548.... 20842 

555. -..._ 23389 

558.... ......20842,  22298 

561 .20307,  23107.  23385- 

23388 

862 „ 21447 

878.. 23856 

1301 ....... 21813 


Propotd  Rulw: 

Ch.  I....; 

i75...;...,„...:.....,. 

176.. ™ 

177...........;. 

i7fl....:.„;..^™.l...: 

355...... ....... 

606,  ..'..v«  .Wmm*^*.  »•• 

lOtO — U~~i,i^^ 
1308..... ...... 


- 23180 

....„ 20335 

.;..._ 20335 

;;.J....„..;  20335 

;.....„ 203S 

...:;:..: 22430 

i„..........23414 

U..- 23880 

.20137.  23167 
.™U 21450 


22era 

136....... ..^..„............. 

.23608 
..23186 

Propos9o  RllMK 

..29656 

20 ;™™.. 

..21864 

23  era 

650 «A;....k«;.i 

24  era 

o,, ......_ «.«.. 

28.- „.„ ....... 

..21637 

..20216 
..24000 

35 ,. 

105 .: . ..: 

.20790 
..24184 

115........... .„.:..  23757 

200 '. 

',  24184 
.:  20790 

201 .: ........;;.; 

..19887 

203 :......„..;.. 

234 

..19897 
..19897 

510 ^... 

..20790 

570 -. 

862 „..;,... 

88$,„^...-...-_.-..:~». 

..20790 
..23898 
.23898 
..20790 
..19899 

«««•  ■'■'■■'■::■■  ,.;%;■ 

..20790 

941..„..:i...:i„..u...::.._..... 

965.:-..„ „...;..._. 

968 :..... 

.20790 
.20790 
..20790 

328a ...... 

Prap099G  RUWK 

208., 

596„ :.. 

2sera 

11 

..231610 

..20649 
..20556 

..21993 

13 „ -.. 

20....... „ 

..21993 
..21993 

23!Z!I!ZZ""™Z„.. 

..21993 
..21993 
..21995 

126. .. 

151 ......    .. 

..21993 
-21993 

175 ...........: 

176. :..-... 

177. .. ;. :..... 

..21993 
..21993 
..21993 

271 _ 

..21993 

61 

..20335 

26  era 

1.. 20308.  20612-20614, 

20718,22163.23231,23611 

301 2361 1 ,  24060 

60^...: 20308.  23611,  24060 


1... 

301 

.20337,20650.20651. 
20719,21688.22186, 
23658.23669.24100 

.23659 

602......... 

....„„ 23659,  24100 

27  era 

PrapoMd 

4... 

5 ™... 

7 _ 

.Ui..~ju>....  22678 

.. ;.. : 22678 

„..;„„....i.  22678 

at  era 

0.. 

^    21996 

20 ...■*.«.»••••••■  Sfooi9 

ffopaart  nul>i 

11. ..„...„ „..:...^.„._  22026 

31 

.. ...:... ?1770. 

2«era 

452....- 23233 

505 23540.  24171 

1926 : 22612 

2676 22298 


70 22680 

19ia - 2096a  21694 


30  era 

7 

18 

iso. 

701. 

860. — 


23486 

23486 

........„;..__ :...  23758 

;.;.„..„...™...  21764 

.;..;.....;_...„.-.„...  21764 
816. ._......„.„.. -.21764 

81 7.„„..;,..-..:..:-.™ :....  21 764 

904......-U..-..;.....;.  19903,  21450 

925. ...—..:...:... -22475 

934 ...22478 

946...... -_............  22479 


23286 

..„..;„.. 23506 

..............  23286 

23606 

.-2250Z.  23286 

„..„- ..23286 

..-. 23522 


Ch.  I 

7 

20... 
25.:.. 
75.... 
77™. 
701. 


736. 

740 ^. 

750. 

772. 

785. 

815 

827 - 

906 „ 

916 . 

917. 

918.-..-™™ 

93i; 

935™. 

936. 

942..... 

944 

31  era 

565 — . 

rTOpOMO  HI 

103 

32  era 

72 

114 

144 

266.  .......»••.. 

285 ... 

28a.....™.™ 

391-.™... 

Propo99Q  Rt 

199..... 

701 

33  era 

3 ....... 

4 

100...- 1£ 

21 

i 

110. 

117 . 

160 

165 .L™. 

PrapoMd  fH 

100 

110 

117 

126 

151 ..™ 

154 

155...™ 

156......™..™ 

158. _-.-. 

162 - 

165—.™.— 

173...... 

174 

34  era 

350 

357. 

360 „. 

562 

PropoMd  Rti 

361 

365 

642 :... 

670 

36  era 

1258 

PropOMd  Ru 

327 
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lit 


736. 


740 , 

750..... _.. 

772. 

785. 

815 , 

827..... 

906 

9t6...„.. 

9f7. : 

918. _...., 

931.. 

935 

936 

942. 

944 

31CFR 

565. .^._. 

PrapoMdRuteK 

103 


32  era 

72 

114 

144 

266 

285 

286 

391 


PropoMd  RuIm: 

199.......„ , 

701 

33  era 

3„ „„„.......„.. 

4 

100 19906, 

21997, 
2248$, 

110 

117 

160 

165 „: 


PrapoMd  RuteK 

100 

110 _ 

117 

126 

151 

154 „... 

155 

156......_...„ 

158. 

162 _„...„.. 

t65 ;„.. 

173...... „"!".'..! 

174 

34  era 

350 

357 

360 „ 

562 


361.. 
365.. 
642.. 
670.. 


36  era 

1258 „._.. 

PropoMdRuIn: 
327 


™ 24101 

24101 

24101 

23532 

23526 

23532 

23526 

23660 

21494 

23287 

_ 20338 

23415 

22503 

19934 

23532 

20338 


20566.23620 
23289 


..22648 
...20843 
...23759 
...24066 
„ 19905 
..22649 
..22649 


20576-20592 
22027 


.....21814 

22650 

J0319.  21815. 

;  11996. 22484- 

22651.23233 

420319.  20617 

20320,23621 

21814 

.21815.23622 


. 22680 

.  20339.  20652 
22506.  24102 
22118 


23384 

22118 

22118 

........22118 

23384 

- 20339 

20339.20653 

21856 

21856 


23350.  24244 

24244 

23350 

21400 


-24175 

.........24175 

..I......  23724 

22072 


.23760 
.21495 


37  era 

1 

5. _ 


™.- 23728 

23728 


10 „ 20871 

201 20347 

202 .™.  2181 7 

38era 

1  ••  - 22652 

3....... .:. 23234 

13 20618 


.20653 
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20 : 24068 

1 1 1 . — : :. ^....  21 820 

3001... 23107 

PropoMd  AuIm: 

1 11 — - 23775 

3001 23776 
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23237.23623-23628.23850 
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180 19907.  20322.  21451. 
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24069 
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233 .„.; 20764 

250 — _...;. ....; 23546 

261 — .. 20103.21639 

271 ...; _....  20845 

300 .. 23108 

303 .t :..;._. 23394 
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74.. 
94.. 
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22426, 22609 

519 21823 
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810 24106 

814., 24106 
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«28 -_ 24108 

852. -.. 24106 
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49era 

1...... 23121 

30 ; — ™._ „ 19914 
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1071, 23400 
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253 . 20323.  22609 

301 20327 

650.. . -23634 

652 „ _ 20854 

65a .„„21999 

661 20119.  22000.  22655 

663.™ 20634.  22001 

672.„. 19921. 21649,  22327, 

23401,23402 
675„ 21454.  22328.  23402 

Ch.  VI 20661 

1 7 „ 23674 

20 20874 

600 21863 

601 21863 

604 21863 

605 21863 

625l 23292 

642 , 22038 

644 21 501 

661 19971 

663 _ 22366 

UST  OF  PUBLIC  LAWS 
Last  List  June  22,  1988 
This  is  a  continuing  list  of 
public  tJiHs  from  the  current 
session  of  Congress  which 
have  become  Federal  taws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S- (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  in  not 
pubfished  in  the  Federal 
Register  but  may  be  ordered 
in  indmdual  pamphlet  form 
(referred  to  as  "sGp  taws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Pnnting  Office,  Wasfiington, 
DC  20402  (phone  202-275- 
303(9. 

HJ.  Ree.  423/PubL  L.  100- 
341 

To  designate  the  third  week  in 
June  1988  as  "Nationai  Dairy 
Goet  Awareness  Weelt." 
(June  22.  1968;  102  Stat,  623; 
1  page)    Price:  $1.00 

S.  1539/Pub.  L.  100-342 

Rail  Safety  Improvement  Act 
of  19M.  (June  22,  1988:  102 
Stat  624:  16  pages)    Price: 

SJ.  Res.  249/Pub.  L.  10(K 
343 

Designating  June  14.  1988.  as 
"Baltic  freedom  Day."  (June 
22.  1968:  102  Stat  640:  1 
page)    Price:  S1.00 


UMI 


,1  ■  • 
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CFR  CHECKLIST 


This  checklist.  iMepared  by  the  OMoe  of  the  Federal  Registw.  is 

published  weeMy.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. ; . 

An  aytefik  (*)  MBcedes  each  entry  that  has  twen  issued  since  last 
week  and  whictf  Is  now  available  for  sale  at  the  Governnient  Printing 
Offfce. 

ftew  units  issucu  during  the  week  are  announced  on  the  back  cover  of 
the  daly  Fadarif  RagMar  as  they  become  available. 

A  checkist  of  cjifrant  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  inttie  lalast  issue  of  the  LSA  (Ust  of  CFR  Sections 
Affected),  whtol^  ks  revised  monthly. 

The  annual  rataj  lor  subscription  to  all  revised  vokjmes  is  $595.00 
domeslk:.  $148|75  addWonai  for  foreign  mailing. 

OnJer  from  SupeHntendent  of  Documents.  Govenwnent  Printing  Office, 
Washinglon.  OQ I2M02.  Charge  ordera  (VISA.  MastwCard,  or  GPO 
Deposit  AooourM  may  be  teleplxmed  to  the  GPO  order  desk  at  (202) 
7t9-3238  from  IB^OO  ajn.  to  4M  p.m.  eastern  time,  lyiondav-Friday 
(except  hofiday^l. 

'''I'*  l>  Prtos       RevMonOato 

$10.00  Jan.  1. 198S 


..U: 


1.2(2lltswv*d)| 
3(1987 

4 

5  Parts: 

1-*99.. 

700-1199.. 
1200-£Nd.6(6li4isrv«l). 

TParts: 

0-26 

27-45 

46-51... 

52 

$3-209...._. 
210-299..™ 
300-399..... 
400-499..... 

700-099. 

900-999 

1000-1059.. 
1060-1119.. 
1120-1199.. 
1200-1499.. 
1500-1899., 
1900-1939.. 
1940-1949.. 
1950-1999.. 
2000-M..... 

a 

•  Parta: 

1-199 

20O-M 

10  Parts: 

0-SO 

suw 

200-399 . 

400-499 

500-M 

11 

12  Parts: 

1-199 

200-219 

220-299. . 

300-499 

500-599 

600-M. 

13 

14  Parts: 

1-59.. 

60-139 


and  Parts  100  and  101) 


11.00 
14.00 

14.00 
15.00 
11.00 

15.00 
11.00 
16.00 
23.00 
18.00 
22.00 
11.00 
17.00 
22.00 
26.00 
15.00 
12.00 
11.00 
17.00 

9.50 
11.00 
21.00 
18.00 

6.50 
11.00 

19.00 
17.00 

18.00 
14.00 
13.00 
13.00 
24.00 
10.00 

11.00 
10.00 
14.00 
13.00 
18.00 
12.00 
20.00 

21.00 
19.00 


>  Jon.  1. 1988 
Jan.  1, 1988 

Jan.  1. 1988 
Jon.  1, 1988 
Jan.  1. 1988 

J«R.  1,198l[ 
Jan.  1.1988 
Jon.  1. 1988 
Jan.  1, 1988 
Jon.  1. 1988 
Jon.  1, 1988 
Jan.  1. 1988 
Jan.  1, 1988 
Jon.  1, 1938 
W  1, 1988 
Jan.  1. 1988 
Jan.  1.1988 
Jan.  1. 1988 
Jan.  1,1988 
J«.  1, 1988 
Jon.  1, 19^ 
Jon.  1. 1988 
Jan.  1,1988 
Jan.  1. 1988 
Jan.  1, 1988 

Jan.  1. 1988 
Jan.  1, 1988 

Jan.  1,1988 
Jon.  1.1988 
*Jan.  1,1987 
Jon.  1.1988 
Jan.  1. 1988 
July  1.1988 

Jan.  1. 1988 
Jon.  1,1988 
Jan.  1, 1988 
Jan.  1,  1988 
Jan.  1.1988 
Jan.  1,1988 
Jan.  1, 1988 

Jan.  1,1988 
Jan.  1, 1988 


IMS 

140-199... 
200-1199.. 
12e04id... 

15  Parts: 

0-299 

300-399.... 
400-lnd..... 


IS  Parts: 

0-149 

150-999™ 
1000-M... 

iTPartK 

1-199.: 

200-239.... 
240-«nd._.. 

18  Parts: 

1-149 

.150-279.... 

280-399 

400-End..... 


19  Parte: 

1-199 

200-M.„.. 

20  Parte: 

1-399 

400-499..„ 
500-M..... 

21  Parte: 
•1-99......„ 

100-169.... 

•170-199.. 
200-299.... 

30O499._v 
500-S99.™ 
600-799..« 
800-1299.. 
1300-fnd.„ 


22  Parts: 

1-299 

300-M..„. 
23 

24  Parte: 

0-199 „. 

2QO-499.... 
50O-699.... 
700-1699.. 
1700-M... 
25 

26  Parts: 
Si  1.0-1-1.60. 


II  1.61-KM9..... 
II  1.17O-1J0O™. 
11 1.301-1.400-. 
IS  1.401-1  JOO... 


11 1.S01-1.640 

11 1.641-I.850..™ 

•§§  1.851-1.1000.-.. 

SS  1.1001-1.1400 

SS  1.1401-M 

2-29; 


30-39 

40_49 

50-299"Z 
•30O-499.„ 
500-599.. 

600-GRd.. 

27  Parti 
1-199„... 
200-Cnd.. 
28 


9.50 
20.00 
12.00 

10.00 
20.00 
14.00 

12.00 
13i» 
19.00 

.  14.00 
.  14.00 
.  19.00 

.  15.00 

.  14.00 

.  13.00 

,  8.50 

,  27.00 
5.50 

.   12.00 

.  23.00 

24.00 

12.00 

.   14.00 

16.00 

5.00 
26.00 
21.00 

7.50 
16.00 

6.00 

19.00 
13.00 
16.00 

14.00 
26.00 
9.00 
18.00 
12.00 
24.00 

.  13.00 

.  22.00 

,  17.00 

.  14.00 

21.00 

,  15.00 

17.00 

28.00 

16.00 

20.00 

20.00 

13.00 

13.00 

15.00 

15.00 

8.00 

A.00 

21.00 
13.00 
23.00 


Jan.  1. 1988 
Jan.  1, 1988 
Jon.  1. 1988 

Jan.  1, 1988 
Jan.  1.1988 
Jan.1. 


Jan.  1.1988 
Jon.  1. 1988 
Jan.  1.1988 

Apr.  1,1988 
Apr.  1. 1987 
Apr.  1. 1987 

Apr.  1, 1987 
Apr.  1. 1987 
Apr.  1. 1987 
Apr.  1, 1987 

Apr.  1, 1987 
Apr.  1. 1988 

Apr.  1. 1988 
Apr.  1.1987 
Apr.  1, 1987 

Apr.  1. 1988 
Apr.  1. 1988 
Apr.  1, 1988 
Apr.  1, 1988 
Apr.  1,1988 
Apr.  1. 1987 
Apr.  1. 1988 
Apr.  1, 1988 
Apr.  1.1988 

Apr.  1, 1987 
Apr.  1, 1987 
Apr.  1. 1987 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


1.1987 
1. 1987 
1.1987 
1.1987 
1.1987 
1.1988 


1,1988 

1.1987 

1.1987 

1.1988 

1.1987 

1.1987 

1.1988 

Apr.  1, 1988 

Apr.  1, 1987 

1.1987 

1. 1987 

1, 1987 

1.1988 

1.1988 

1.1988 

4  Apr.  1, 1980 

Apr.  1, 1988 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


Apr. 
A^. 
Apr. 
Apr. 
Apr. 
Apr. 


Apr.  1. 1987 
Apr.  1, 1987 
July  1, 1987 
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Titto 

2»PartK 

0-99 „ 

1«M99.„ 
500-W9.... 


Mm      RmtsionCMt 


900-1899 

1900- )910.-.. 
1911-1925.-. 

1926 

1927-M 

aoPwiK 

0-199 

200-699 

700-W 

31  Parts: 

0-199 

200-6id 


321 
1-J9.  Vol.  I... 
1-39.  V«i.  I_. 
1-39.  Vai.  ■.. 

1-189 

190-399 

400-629 

630-699 

700-799 

SQO-M 

33  Parts: 

1-199 „.. 

200-6id.....^.. 

34  Parts: 

1-299 

300-399 „ 

400-fnd 

35 

3fParta: 

1-199 

200-M 

37 

StParta: 

0-17 

18-M.. 
39 

40  Parts: 

1-51 

52 

53-60 

61-aO ^ 

81-99. 

100-149.... 

iso.ia9.... 

190-399..- 
400-424..„ 
425-699.... 
7Q0-M-... 

» 

41 


1, 1-1  to !-».; 

1.  1-11  10  ilWMMix.  2  (2  aM««««  . 

3-6. „ 

7 . 

9  ™]!!ZII!ZZZIZZI!I™ 

10-17 

18,1 


I.I. 


1-5. 


18,  Vol.  ■.  tan  6-19 

18,  Val.«,Nrts  20-52... 

19-100- 

1-100 

101 

102-200 .. 

20I-U 


.  16.00 
.  7.00 
.  24.00 
.  10.00 
.28.00 
.  6.50 
.10.00 
.  23.00 

,  20.00 
.  8.50 
.  i  18.00 

.  12.00 
16.00 

.  15.00 
19.00 
18il0 
20.00 
23.00 
21.00 
13.00 
15.00 
16.00 

27.00 
19.00 

20.00 

11.00 

23.00 

9.00 

12i» 
19i» 
13.00 

21.00 
16.00 
13.00 

21.00 

26.00 
24.00 
12.00 
25.00 
23.00 
18.00 
29.00 
22.00 
21.00 
27.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
10.00 

nxo 

11.00 
8.50 


July  1.1917 
Jutyl.  m7 
My  1.1987 
July  1. 1987 
July  1.1987 
July  1.190 
July  1,1987 
July  1,1987 

July  1.1987 
July  1.1987 
July  1. 1987 

July  1.1987 
July  1.1987 

«  July  1, 1984 
«Jbly  1.1984 

*  July  1.1984 
-July  1. 1987 

July  1.1987 
July  1.1987 
•July  1.1986 
July  1,1987 
July  1.1987 

July  1. 1987 
July  1.1987 

July  1. 1987 
July  1.1987 
July  1.1987 
July  1.1987 

July  1,1907 
July  1,1987 
JMyl.  M87 

July  1,1987 
July  1, 1987 
July  1.1987 

July  1.1987 
July  1. 1987 
Joly  1,1987 
July  1, 1987 
July  1, 1987 
July  1.1987 
July  1. 1987 
July  1.1987 
JMy  I.  <«7 
July  1.1987 
Julr  1. 1987 

•July  1.1984 
« July  1.1984 
« July  1. 1984 
•July  1.1984 
•July  1,1984 
•July  1,1984 
•July  1,1984 
•'July  1. 1984 

•  July  1. 1984 
•July  1,1984 
•July  1,1984 

July  1.1987 
July  1,1987 
July  1,1987 
July  1,  1987 


TNI* 

42Parta: 

1-60 

61-399 

400^429..- 
430-&id..... 


431 

1-999 

1000-3999 .. 
4800-M_ 


451 

1-199. 

200-499.... 
500-1199. 
1200-M.„ 

48  Parts 

1-40 

41-*9 

70-89 

90-139 

140-155.™ 
156-165-.. 
166-199— 
280499-.. 

47 

0-», 

20-39.. 


15.00 
S.50 

21.00 
14.00 

15.00 
24.00 
11.00 
lt.00 

M.fiB 

9.00 

IOjOB 

14J0 

UjOO 

ISA) 

7.88 

12.00 
12.00 
14.00 
13.00 
19j8t 
lOJJO 

17j00 


70-79 .... 

ao-f*d 

48ClHvlara: 
1  HfmH  1-51}... 

1  (Pads  52-99). 

2  {Ports  201-251).. . - 
2  (Ports  252-299)...- 

3-6. 

7-14 

15-ind ^- 


48^ 

1-99 

100-177 

178-199 

200^99 

400-999...... 

1000-1199. 
12Q0-fnd..-. 

SOParta: 

1-199 _. 

200-599...-. 
600-M. 


CdmiilMo  1988  OR  vH 

fvucTonoit  uii  conom 


17.80 
20.00 

26.00 
16.00 
17.00 
15J0O 
17.00 
24.00 
23.00 

10.00 

.  25.00 

.  19.00 

.  XtM 

.  22.00 

.  17.00 

.  18i» 

.  16.00 
.  12.00 
.   14.00 

.   28.00 

.595.00 


SiAicr^lion  (unhW  ci  inutd). 


— 125.00 
— 115.00 

185.00 

..:...  185.00 
3.75 


Od.  1.1987 
Oct.  1. 1987 
Od.  1. 1987 
Oa.  1.1987 

Oct.  1.1987 
Od.  1,1987 
Od.  1,  1987 
Od.  1, 1987 

Od.  1. 1987 
Od.  1. 1987 
Od.  1,1987 
Od.  1, 1987 

Od.  1. 1987 
Od.  1. 1987 
Od.  1.  H87 
Od.  1.1987 
Od.  1, 1987 
Od.  1. 1987 
Od.  1.1987 
•a.  1.1987 
Od.  1.1987 

Od.1.  MS7 
Od.  1.1987 
«a.  1.1987 
Od.1. 1987 
Od.  1. 1987 

Od.  1. 1987 
Od.  1,  1987 
Od.  1. 1987 
Od.  1. 1987 
Od.  1. 1987 
Od.  1. 1987 
Od.  1. 1987 

Od! }.  1987 

Od.1. 1987 
Od.  1. 1987 
Od.1. 1987 
Od.1.  1987 
Od.1. 1987 
Oa  1.1987 

Od.  1. 1987 

Od.  1, 1987 
Od.  1. 1987 

Job.  1. 1988 

1988 

1984 
1985 
1987 
1938 
1988 


■tNOMtTlbSii  m 

rHofcuJ  m  0  liwwuwwi  f 

*m  I  III  itiiiiii  >»  th  <mkmm  w»  ptmiymt  *mimt  <w  >>ri>4  J^.  I.  I«7i««k. 
31.  Mi7.  fht  CHt  vriww  iMH4  loRMry  I.  1967.  *mU  k*  MMM4. 

•mi  iii6iiliilil»aii¥illwi»»>w>iiiiiMl||Mi<4w*^a>>iriod«»r.  1,  mOMMvdl 
31.  l«8.Ikra«vduMiMMtf«*(Apr.  I,  IMO.AMMkorataiiad. 

«Tlw  Mt  1,  I96S  tatoa  al  33  CR  P«m  1-189  cmMm  «  mm  arfy  (or  tati  1-39 
Mnivt.  fv  *a  MlM  •!  at  Odwt  «niliWiii  a^HMMi  h  PMi  1-39.  vmaM  *m 
Mm*  OR  MiMMi  inuW  «  «i  My  1. 1W4,  CMtMiii  *M  p«1i. 

•ataoMaHMitoSiiMlHMwtrtpraMloMdairtagttoptriarfMy  I,  1984  MJmw 
30. 19S7.nitOt*olMMiHM4a«(My  1. 1W6,  ikMU  b*  nMnri. 

•ThtMy  t,  IWSt«liMal41CniaN0Mnl-100mMh(«iMtM<rhraM|Mrillt 
49  Willi**,  far  *•  M  Ml  oi  vranroMHi  ntirialoM  ki  OHiMn  1 «  «f ,  I 
Oa«<bnMiMMd«*(Mr1.  1944  vutmkn  Jhtm 


ct  1,  IM7 

[Li.  1987 

Et  1.  1987 

Ei.  h  1987 

ct  1.1987 

ELI.  1987 

a.  1.1987 

:l.  1. 1987 

9.  1.  1987 

S.1.W87 

a.1.  MSB 

1988 

NM 

ms 

1987 

IMS 

ms 

KliMuUb* 

mm9»t. 

Witlltadi 

tall  W39 

cMukibv 

9MieJuw 

hoirtirt  1M 

kitadNM 

1988 
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AdmMslnrtffv  Confsrancc  of  Um  Unttsd  Statas 

NOTICES 

RecoimnendJEitions: 
Courts  of  Appeals  decisions:  nonacquiescsnce;  24331 

Agency  for  intemationai  Dovatapnwnt 

Mites 

Impartiality  |iH)licy;  private  UfigBtian  proceedings,  24260 

AgricuNuralj  ilarlcoting  Sorvics 

mji£S 

Mariceting  oHiers;  expenses  and  rates  of  assessment.  242S0 

IflOPOSED  PWUES 

Milk  market||ig  orders: 

Chicago  RM^nal.  24298 
-Nonccs        r 
Meetings:     I ! 

Flue-Cvre^  Tobacco  Advis(M7  Committee,  24333 

Agriculturo  pWiartmont 

See  AgricullMral  Marketing  Service;  Animal  and  Plant 
Health  ^spection  Service;  Federal  Crop  Insurance 
Corporation 

Air  Force  DMMrtmont 

PROPOSED  BUIgS 

Privacy  Act;  Implementation,  24322 


Privacy  Act;j  Systems  of  records,  24354 
Animal  and  ifftant  Health  Inspection  Service 


Plant  related  iquarantine,  domestic: 
Citrus  cai^.  24206 


RULES 

Nondiscrit 
conduct! 


and  Transportation  Barriers  Compliance 


tion  on  basi*  of  handicap  in  federally- 
programs  and  activities.  24264 


Armyl 

Si?e  Eogineelv  Corps 


"Hi 


Coast< 

RULES 

Drawbridge !  Operations: 

North  Carolina.  24263 
Marine  and  [Electrical  engineering: 

Vital  system  automation — 
Correctii^n,  24269 
PROPOSED  RliliES 
Drawbridge  operations: 

North  Cainiina.  24323 

Commerce  jbepartment 

See  also  Exjwrt  Administration;  International  Trade 
Adminiftration;  National  Oceanic  and  Atmospheric 
Admini^lration 

NOTICES         I 

Agency  infolrbation  collection  activities  under  OMB  review, 
24333.  24334 
(2  documents) 


See  also  Air  Force'  D^artment;  Engineers  Corps 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

24350 
Civilian  health  and  medical  program  of  unifonoaed  services 
(CHAKffUS): 
Contracted  Provider  Arrangement  Norfdk  Demonstration 
Project,  24361 

Education  Department 

NOTICES 

Agency  information  coileetion  activities  under  OMB  review, 

24358  .  • 

Special  education  'and  rehabHitative  servicer. 
Blind  vending  facilities;  arbitration  panel  decision  aider 

Randolph'^eppard  Act.  24411.  24415.  24419 
=  ' (3  ^documents)-  - 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

'Dodilerjarvis/Farley  Metals.  Inc.,- et  al.,  24439 

Litton  Miicrowave  Ceoldng' Product*,  24380 
Cmamittees: 'establishment,' raiewal,terminatioii.  etc.: 

)ob  Training  Partnerslrip  Act  Adviseiy  Committee,  24379  - 

Employment  Standards  AdministraHon 

NOTICES 

Meetings: 
Child  Labor  Advisory  Committee.  24380 

Energy  Department 

See  tho  Federal  Energy  Regulatory  Commission 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.:  . 
Process  control  sensor  for  glass  industry;  research  and 
devel(^ment  projects,  24359 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc: 
Prudhoe  Bay,  AK,  24357 

Environmental  Protection  Agency 

NOTICES 

Toxic  and  hazardous  substances  control: 
Premanufacture  notices;  monthly  status  reports.  24402 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings:  Sunshine  Act  24398 

Executive  Office  of  ttie  PrestdeiH 

See  Ih^sidential  Documents 

Export  Administration 

See  also  International  Trade  Administration  ■ 
'NOTICES 

Export  privileges,  actions  affecting: 
Marli  S.A.,  24334 


fV 
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FamHy  Support  Administration 

RULES 

Public  assistance  programs: 
Aid  to  fainilies  with  dependent  children — '  , 
Replacement  checks  treatment,  24267 

Fedoral  Aviation  AdminMration 

Airport  radar  service  areas,  24406 
Airworthiness  directives: 

Boeing,  24252 
let  routes.  24255  r     '  .    . 

Restricted  areas.  24254 
Transition  areas;  correction,^  24253 
YOR  Federal  airways  ^nd  jet  routes.  24253 
iwnces 
Exemption  petitions:  sununaiy  (Usposition*  44^    ^ 

•     ■  •■,'■■•'•■■■'-.■. 

F<MlMral  Contract  CompHance  ProgranwO^ieo 

NOTICES 

Affirmative  action  programs;  corporate-level  selection 
decisions,  24380 

Federal  Crop  insurance  Cofporation 

RULES 

Crop  insurance;  various  commodities: 
Apples,  24249 
Grapes.  24249 

Federal  Energy  Regutotory  Commission 

MOTICES  ■  i   •-:,■.<.:• 

Applications,  hearings,  determinationa.  etl?^  . 
Carnegie  Natural  Gas  Co.,  24360 
Phillips  Gas  Pipeline  Co..  24360  ,'  ^ 

Texas  Eastern  Transmission  Corp.,  24361 
Transcontinental  Gas  Pipe  Line  Corp.,  24361 

Federal  Highway  Administration 

NOTICES 

Relocation  assistance  and  real  property  acquisition:  Surface 
Transportation  and  Uniform  Relocation  Act 
/Vmemdments  of  1987;  moving  expense  ^dtedule,  24392 

Federal  Mine  SafMy  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act.  24398    . 
Federal  Reserve  System 

RULES 

Availability  of  funds  and  collection  of  chedcs  (Regulation 

CC): 
Expedited  Funds  Availability  Act;  implementation 

Correction,  24251 
PROPOSED  RULES 
Availability  of  funds  and  collection  of  checks  (Regulation 

Preemption  determination:  ME.  NY.  and  IL,  24315 

NOTICES 

Agency  information  collection  activities  trader  OMB  review. 

24362 
Applications,  hearings,  determinations^  etc*: 

Banc  One  Corp..  24363 

Christenson,  Jack  V..  et  sil.,  24363 

First  Florida  Banks,  Inc.,  et  al..  24363 

CM  ft  ML,  Ltd.,  24364 

Soperton  Bancshares,  In&,  et  al..  24364 

Warren  Bancorp.  Inc..  et  al..  24365    ... 


nan  ana  wmihiv  osrvioe' 
WMiS 

Marine  mammals: 
Alaskan  native^;  "mj^iy^  tagging,  and  reporting 
requirements.  24277 
Migratory  bird  hunting:   ■ 
Waterfowl  huntUi^     "  .     ' 
Lead  shot  zones.  242M 

PROPOSED  RULES 

Marine  mammals: 
Commercial  fishing  operations,  incidental  taking:  small 
take  exemption,  24390 

Food  and  Pnn  Administratloii  ■ 


Animal  drugs,  feeds,  and  felated  products:         ^ 

-Mara^in  snd  iY»xar8on«« -2<3M<- •■•*,.: j;>:;~<'.:<^ -         < 
Htunan  drugs: '  •        ,'"-'•',  I'    -• 

-. /Antibiotic  drugs —  ; 

Cefixime  Trihydrate  tablets  «ncl  powder  for  oral 
suspension.  24256        '       ' 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Peripheral  and  Central  Nervous  System  Drags  Advisory 

Committee,  24365  - 

Science  Advisory  Board,  24365 

Meetingr.. 
Advisory  committeens  panels,  etc.,  24365    -  - 

Health  and  Human  Services  Department 

See  Family  Support  Administration:  Food  and  Drug 

Administration;  Healdi  Care  Financing  Administration 

Health  Care  Financing  AdfninMratlon 

MOnCES.,    ,. 

Organization,  functions^  and  authority  delegations,  24366  ' ' 

Housing  and  Urban  Oavs<o|Mn«nt  Owartmant 

NOTICES 

Agency  information  col|ectibn  aotivities  under  CHI4B  review, 
24368,  24370 
(2  documents) ... 

Interior  Department  .  vf. « . 

See  Fish  and  Wildlife  Servrcf^Lahd  Management  Bureau; 
National  Park  Servfce;  Reclamation  Bureau:  Surfece 
Mimng  Reclamation  and  Enforcement  Office 

Internal  Revenue  Servica . 

NOTICES 

Income  taxes:  '        ,     ■     . 

Electronic/magnetic  media  filing  test  (1989]H- 
Form  UMONR,  24387 

International  Deirtidpment  Ceoperitlon  Agency 

See  Agency  for  International  Oevelopnwit 

MsrhaBiwiy  Tiajcb  AdiiiMhtetlia«iw  .  '.'  . 
See  also  Export  Administration 

NOTICES 

Antidumping: 
Granite  products  fivm —     .- 
Spain,  24335      - 
Countervailing  dutiesc      .    ' 
Granite  products  from —    : 
Spain.  24340 
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hrtematioMl  Trade  Commiesion 
Nonecs 

Meetings:  8kinshine  Act.  24398  ■■■■■-' 

(2  docitnents)- -r- ,V- r-r  ^  ^ 

Interstate  Commerce  Commission       ■ 
Nonccs 

Agreements  under  sections  5a  and  Sb:  appticatioRS  for 
approval,  etc:  >"-jr!^r«f' 

LO  Shipbers  Action  Committee,  24373 

Westen^flailro&d  Traffic  Associationi  24374 
Rail  carric 

RaiIs-t<K[trails  Conservancy,  et  al.:  declaratory  order 
peUiion,  24374 
Railroad  o|;ieration,  acquisition,  construction,  ietc.: 

Georgia  Woodlands  Railroad  Co.  et  al.,  24374 
-  New  Yor)(.  Susquehana  &  Western  Railway  Corp.  et  al., 

2437$ 
Railroad  services  abandonment: 

Southern  Jlailway  Co..  24377 

LalKK  Dei^artment 

See  also  Bi}iployment  and  Training  Administration;    . 

■Emplc^ment  Standtu^s  Administration;  Federal 

Contract  Compliance  Programs  Office:  Pension  and 

Welfaji^  Benefits  Administration; 
NOTICES     ! ; 
Agency  inFbrmation  collection  activities  under  0MB  review. 

24377 

Land  Management  Bureeii 

NOTICES  "'I 

Coal  leases,  exploration  licenses,  etc.: 

Utah,  2^371 
Environmental  statements;  availability,  etc.: 

Trans'^AJl^ska  Qas  System;  Prudhoe  Bay,  AK,  24357 

Maritime  Administration 

RULES 

Cargo  preferences,  U.S.  flag  vessels: 

Dry  bul|c{  cargoes;  bid  evaluation  procedures,  24270 
PROPOSEO  RULES 

Bulk  prefe  ijence  cargoes,  carriage;  fair  and  reasonable  rates 
detendination,  24324 

NOTICES     ; 

Trustees;  applicants  approved,  disapproved,  etc.: 
Peoples  National  Bank  of  Washington,  24393 

Apph'catioBs,  hearings,  deteFminatiqns,  etc.: 
Mormac  Marine  Group,  Inc.,  24393 

Mine  Safra  and  Healtli  Federal  Review  Commission 

See  Pederq!  Mine  Safety  and  Health  Review  Commission 

Nationai  ibghway  Traffic  Safety  Administration 

RULES         Ij  .      .  . 

Motor  velj^le  safety  standards: 

Brake  fluids,  24272 
NOTICES     I  i 
Motor  vehicle  safety  Standards: 

Child  resistant  systems;  meetings,  24394 

National  <]ceanic  and  Atmospheric  Administration 

RULES 

Fishery  cotiservation  and  management:  ■  ■  ^ 

Gulf  of 'Alaska  groundfish,  24295 
Ocean  Salmon  off  coasts  of  Washington,  Oregon,  and 
California  ■  •    . . 

Corradtion.  24294 


National  Park  Service         '  '- 
Nonccs 

Meetings: 
Martin  Luther  IGng;  fr.,  National  Historic  Site  Advisory 
Commission,  24372 
National  Register  of  Historic  Places 
Pending  nominations —      ' 
Alaska  et  al..  24372 

Nudear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities  under  OKffl  review, 

24382 
Environmental  statements;  availability,  etc.: 

Maine  Yankee  Atomic  Power  Co..  24383 
Meetings;  Sunshine  Act,  24398 
Applicdtions,  hearings,  detenhinations,  etc: 

Acosta,  Maurice  P..  jr.,  24383 

Carolina  Power  &  Light  Co.,  24384 

Illinois  Power  Co.  et  aL,  24385 

Peneion  and  Welfare  Benefits  Administration 

PROPOSED  RULES 
Employee  benefit  plans: 
F^hibited  transaction  exemptions,  24422 

Personnel  Management  Office 

NOTICES 

Excepted  service: 
Schedules  A.  B,  and  C;  positions  placed  or  revoked-^    . 
Update.  24388 

Postal  Rate  Commission 

NOTICES 

Domestic  mail  classification  and  rate  schedules: 
Second-class  eligibility,  24388 

Postal  Service 

RULES 

Procurement  Manual  establishment;  Postal  Contracting 
MaAual  replacement;  incorporation  by  reference,  24265 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Javits-Wagner-O'Day  Act,  50th  anniversary  (Proc.  5835). 
24435 
EXECUTIVE  ORDERS 

Public,  inteniational  organizations;  designation: 
International  Committee  of  the  Red  Cross  (EO  12643), 
24247 

ADMINISTRATIVE  ORDERS 

Sao  Tome  and  Principe;  U.S.  military  assistance 

(Presidential  Determination  No.  88-17  of  May  27, 1988). 
24434 

Public  Health  Service 

See  Food  and  Drug  Administration 

RectaMiatipn  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Lake  Berryessa  Reservoir  Area  Management  Plan,  CA, 
24371  •    . 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act.  24389  .."■'■•■:*  = 
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Self-reguiatory  orgaidzationr.  pn^osed  tde  chmgeK 
National  Association  of  Securities  Dealers,  Inc..  24380 
New  York  Stock  Exchange,  Inc.,  24389 
Philadelpfaia  Stocdc  Exdumge.  Inc..  24380 

Surface  Mining  Reclanwtton  and  EnforcemMit  OMc* 

RULES 

Permanent  program  and  abandoned  mine  land  redamation 
plan  submissions:  j 

Hopi  Tribe,  24282 
PROPOSED  RULES 

Pennanant  program  and  abandoned  mine  land  reclamation 

plan  submissions: 
Arkansas,  24320  .1 

Oklahoma,  24321  . 

Transportation  Dvpartmml 

See  Coast  Guard;  Federal  Aviation  Administration;  Federal 
Highway  Administratioa:  Maritime  AiMnistration; 
National  Highway  Traffic  Safety  Administratiea 
♦       -       ■     -      -    I 

Treaaiiry  DeparlHMnl 

See  Internal  Revnme  Service 

United  States  InfonnaliDn  Aganey     i 
Nonces 

Grants;  availability,  ^tc: 
Private  non-proflt  organizations  in  support  of 

international  educational  and  cultural  activities. 

243S7 


Separate  Parts  in  This  Issue  i 

PartM  .j 

Environmental  Protection  Agency.  24402 

Part  III 

Department  of  Transportation.  Federal  Aviation 
Admfaiistration.  24406 

PartIV 

Department  of  Education,  24411 

PartV 

Department  of  Education,  24415  i 

PartVi 

Department  of  Education.  24419 

Part  VII 

Department  of  Labor.  Pension  and  Welfare  Benefits 
Administration.  24422 

Part  VIII 

The  President,  24434 
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The  Pn^ident 


|FR  Doc.  I»-1^ 
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Billing  code  3n&-(n-M 


Presidential  Documents 


Executive  Ord^r  12643  of  June  23,  1988 
International  Committee  of  tlie  Red  Cross 


By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
laws  of  the  United  States  of  America,  including  the  International  Organiza- 
tions Immunities  Act  (P.L  79-291,  as  amended  by  Section  743  of  P.L  100-204), 
I  hereby  extend  to  the  International  Committee  of  the  Red  Cross  the  privileges, 
exemptions,  and  immunities  provided  by  tbe  International  Organizations  Im- 
munities Act. 

This  Order  is  not  intended  to  abridge  in  any  respect  privileges,  exemptions,  or 
immunities  that  the  International  Committee  of  the  Red  Cross  may  have 
acquired  or  may  acquire  by  international  agreements  or  by  statute.  ' 


THE  WHITE  HOUSE. 
June\23.  1988. 
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OEMKIMEI 

i|r  OF  ACMICtlLTIIRE 

Qopjl 

7CFRPart40S 

iDoclielN& 


AoaiBytFt 
Corporation. 
AcnoiKltotii 
date. 


af  Crop  Insurance 
JSDA. 
k  of  cariier  sales  dosing 


rederw  uop  bisiuance 
CorpofaHon  frCICf  herewftb  ^ves 
notice  that  itfi  stends  to  diange  the  sales 
cMMiiig  date  f ( IT  aceeptfng  appncations' 
■navranoe  n  comities  in 
UuHi  ano  nrasning tun 
tsorance  Is  offered, 


for  apple 
Idaho^ 
WneieiA 
efTedhrefor 
This  action  4i 


i9B9  crop  jpear  only, 
because  the 
and  lack  ef 

in  tiMt  area  constitute  a 
potential  for  ^cessive  risfc  on  the  MW 
crops  whicli  »fouId  prohibit  the 
continaed  sa|t  of  liW  apple  crop 
inswance  poHcieeb  The  intended  effect 
of  this  nolicil  |s  to  advise  aD  intereeted 
parties  of  the  fchange  to  an  eariier  sales 
doistagdate  Mid  toeeaiply  with  die 
provisions  of  the  apple  crop  insurance 
regwlliens  «rfth  respect  to  die 
Manager's  aiMhority  to  discontume 
acceptance  qi|sppie  crop  insurance 
applicationsj 

VFffctivc  mifiw:  JuneZB,  itMS. 

FOR  raNTMCI^  ^NFONMATIOH  CONTACT! 

Peter  P.  Cde;  Becretary,  Federal  Crap 
frisurance  CdijpoFatian,  U.S.  Department 
of  Agricnhorft  Wa^ngton,  DC  20250, 
telephone  (202)  447-3325. 
supnmENTMiv  mfommtion:  Under 
the  provisioi^  of  7  CFR  405.7(b].  FCIC 
may  disconti|[^e  accepting  applications 
in  any  countfj  upon  its  determination 
that  the  insurance  risk  is  excessive,  and 
also,  for  the  fame  reason,  may  reject 
anyindfvidu^  aj^ication. 


Inldahe. 
Washiqitafi 


Utab,siid 


ewikbto 
the  crop 
conditiona 
for 
of|4a&7|bK 

For 
that  the 


fer 


dieptevMona 


m 


Idaho,  Oregoik  UtaJi.  < 

Statea  shMhl  be  wivad  bKk  froM 

November  5toS 

for  the : 

Nullue 

Acconttngiy.  pwaaaal  to  the  audMrity 
coBtained  in  7  cm  f  40S.7^  the 
Fedetair 

here«inthiMei 

closng  iikt  far  «Meptia§  4 

for  i^ple  JnaiisaBcs  m  «M  cnendes  in 

Idaho.  Qr«tM^< 

wheM  MtchiiaeHraBce  is  < 

hesehyi 

tothedoaeef  I 

3Qk  KMfli  effective  for  die  ISW  CMP  yeer 

only. 

Autlisrily:  7  U.&C  1588.  ISM 

Done  in  Washington.  DC.  on  June  17. 1968. 
John  Muibal). 

Manager,  Federal  Ctap  Inautaaea 
Corporation. 

^  Doc  88-14551  Filed  8-27-88;  8(45  aa^ 


7CFR  Part  411 
(DodMt  No.  sn3S) 


AGENCY:  Federal  Crop  Insurance 

Corporation.  USDA. 

AGTNM:  Notice  of  earlier  sales  closing 

date. 


fi  The  Federal  Crop  Insurance 
Corporation  (FCIC}  herewitfa  gives 
notice  of  its  intent  to  change  me  sales 
closing  date  for  accepting  appfications 
for  grape  crop  nisurance  m  counties  in 
Idaho,  Oregim,  and  Washington  wherein 
such  insurance  is  offered,  effective  for 
the  1980  crop  year  only.  Iliis  action  is 
necessary  because  the  weather 
conditions  and  lack  of  available  water 
in  that  area  constitute  a  potential  for 
excessive  risk  on  the  1988  crops  which 
would  prohibit  the  continued  sale  of 
1989  grape  crop  insurance  po&cies.  The 


intended  effect  of  this  notice  is  to  advise 
all  interested  parties  ^  tfte  change  to  an 
earlier  sales  dosing  date  and  to  comply 
with  the  provisions  of  the  grape  crop 
insurance  wgalaltoni  vdth  inspect  to  the 
Manager's  anilMsMy  to  < 
affeplMce  w  ^tipt  crap  i 

OATBT  jUne  28^  1980. 


mOM  CONTACT: 

Peter  F.  Cole.  Seoctaty.  Faderai  Ctop 
Insurance  CetpnratioB.  ULS.  Dcpartnwnl 
of  Agricukuie.  Washington.  DC  29258, 
tdephone  (a0Q4»-aa2& 

SNapuHBanuiv  nMi^aAvi^tt  itndgr 
die  piwIsIuNa  ef  7  cm  411.7(b),  PCIC 
may  osoentinue  accepting  appncations 
in  any  county  upon  its  delei  uunation 
that  the  insurance  risk  is  excessive,  and 
also,  for  the  same  reason,  may  reject 
any  individual  apph'cation. 

fo  Idaho.  Oregon.luid  Washington, 
weather  conditions  have  deteriocaited 
and  the  present  available  water  appeais 
inadequate  for  the  crop  needs. 
Continaatinn  of  these  conditions  woald 
conatiiatoa  potential  for  excessive  risk 
under  the  provisions  of  1 411.7(b). 

For  thia  reaaen,  PCIC  has  determined 
diet  the  sales  dostog  dato  for  accepting 
appiicatiaBS  fee  yape  cmp  iiisaiancc  in 
Idaho,  Oregon,  and  Washington  Slates 
shonM  b^  moved  beck  nwn  November 
10  hi  Wadihigton.  and  DecemberlO  bi 
Idshe  and  Oregon  to  September  3R 
effective  for  the  18IB  crop  year  only. 

Notfoe 

Accordingly,  parsaant  to  the  authority 
contaned  in  7  CFR  1 411.7.  the  Federal 
Crop  bwuranoe  Corporstien  herewith 
gives  notice  that  the  ssles  closing  date 
for  accepting  applications  for  grape 
insurance  in  all  coenties  in  Idi^ 
Oregon,  and  Washington  States  where 
such  insurance  is  offered,  is  hereby 
changed  frtrni  November  10, 1988.  in 
Wasbinglon.  and  December  KX 1988.  in 
Idaho  and  Oregon  to  the  dose  of 
Deeaiees  on  oeptemtier  30. 1908, 
effective  for  die  1989  crap  year  only. 

AiHtiori^.  7  U£.C  1506^  1516. 
Done  ie  WaaiuBgtaB.  DC  on  lime  17.  Ifl^ 
John  MantMlI, 

Manager,  Federal  Crop  Insurance 

Corporation. 

|FR  Doc.  88-145S0  Hied  6-27-88;  8:45  ami. 
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Agricultural  Marketing  Servte* 
7  CFR  Parts  905  and  928 

Expanae*  and  Aa— aament  Rates  for 
SpecHled  Marketing  Orders 

AQENCV:  Agricultural  Maiiceting  Service, . 

USA. 

action:  Final  rule. 


:  This  final  rule  authorizes 
expenditures  and  establishes 
assessment  rates  under  Marketing  Order 
Nos.  905  and  928  for  the  196fr-89  fiscal 
year  eStabHshed  for  each  order.  Each  - 
marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  mW  assessable    - 
dommodities  hancfled  from  the  benimiing 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  U.S.  Department  of  Agriculture 
(USDA)  for  approval  The  members  of 
administrative  coounittoes  are  handlers 
and  producers  of  the  regulated 
commodities.  They  are  familiar  with  the 
commiHiees'  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  Hie 
assessment  rate  recommended  by  each 
committee  is  derived  by  divi<lbig 
anticipated  expenses  by  expected 
sMpments  of  the  commodity.  Because 
that  rate  is  applied  to  actual  shipment*, 
it  must  be  established  at  a  rate  Which 
wiH  produce  sufficient  income  to  pay  the 
cooimitteei'  expected  expenses.  Pmuis 
to  administer  these  programs  are 
derived  from  assessments  on  handlers. 
nvicnvi  DATn:  July  l,  1988.  through 
June  30, 1988  (S  928.218):  August  1, 1988. 
through  luly  31, 1989  (8  905.227). 
FOR  RMTMa  MFOMMTION  CONTACT: 
Gary  D,  Rasmussen.  Marketing  . 

Speciahst.  Marketing  Order  I 

Administration  Braiuih.  F&V,  AMS, 
USDA.  P.O.  Box  96456,  Room  252S-S, 
Washington.n)C  20090-6456;  telephone: 
(202)  447-3918. 

SWfUOKNTAIIV  infonmatwn:  This 
final  rule  is  issued  under  Mariieting 
Order  Nos.  905  (7  CFR  Part  905) 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida:  and  928  (7  CFR  Part 
928)  regulating  the  handling  of  papayas 
grown  in  Hawaii.  These  orders  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and . 
Departmental  Regulation  1512-1  and  has 
'  been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 


Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibUity  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Mariceting  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of  - 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acti^  on  their  own  behalf. 
Thus,  both  statutes  ha've  small  entity 
orientation  and  compatibility. 

Therfe  are  approximatdy  100  handlers 
of  Florida  oranges,  grapefruit, 
tangerines,  and  tangelos,  and  122 
handlers  of  Hawaiian  papayas  subject 
to  regulations  iuder  their  respective 
ordm,  and  approximately  ISJOOO 
Florida  oranjgs,  grapefrtiit,  tangerine  and 
tangelo  pnxhiiciBrs,  and  ^  Hawaiian 
papaya  producers  in  thdr  respective 
prbduction  ateas.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Bwrinete  Administration  (13  CFR 
121.2)  as  those  having  average  gross 
annual  revenues  for  the  last  three  years 
of  less  tfaanSSOOOMk  and  small 
agrkauHiiral  service  ffanks  are  defined  as 
those  whose  gross  aonual  receipts  ere  < 
less  diaiilSJOOAn^  Asttbetaatet 
mfaiority  oif  the  Florida  citrus  hanmers, 
aiitf  a  great  iiia)orify  of  the  Florida  citrus . 
prbducefs  and  the  Hawaiian  papaya 
handlers  and  producers  may  be 
classified  as  small  entities. 

Each  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  «pply  to  all  assessable 
commoAties  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  U.S.  Department  of  Agriculture  for 
approval.  The  members  of 
administrative  committees  are  handlers 
and  producers  of  the  regulated 
commodities.  They  are  familiar  with  the 
conunittees'  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity:  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
committees'  expected  expenses. 


Recommended  budgets  and  rates  en' 
assessment  are  usually  acted  upon  by 
the  committees  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  Qtrus  Administrative  Committee 
met  on  May  9. 1968.  and  unanimously 
recommended  1988-89  marketing  order 
expenditures  of  $190,000  and  an 
assessment  rate  of  90.003  per  %  bushel 
carton  of  fresh  onuses,  grapefruit 
tangerines,  and  tangelos  shipped  under 
M.0. 906.  In  eonqparison,  1967-88  fiscal 
year  budgeted  expenditures  were 
$239,375  and  ^  assesslBient  rate  is 
90iOOS75per  >k  busM^rtML  Most  of  . 
the  expenditure  categories  in  tfael968-80 
budget  are  for  prognm  admlEdstratiOn. 
Assessment  income  for  1968-89  is ;. . 
expected  to.  total  $188,000.  based  dh    ' 
shipments  of  62.000,000  cartons  (H 
buriiel)  of  oranges,  grapefruit, 
tangerines,  and  tangelos.  Interest  ' 

income  will  amount  to  approximately 
$4,000.  .  /  • 

The  Papaya  Adndntolrattve 
CoiaiAitteeniet  on  April  20, 1988,  and 
unanimously  recommended  1988-88 
marke&ng  order  eiqienditures  of 
$743,360  and  an  assessment  ntepf   . 

Muniea.  jpoer  M-P'  82&  Ed  compwisoa, 
1967-^  ffiKat  yesr  tiwiftBled 
expenditures  were |628|il40  aii^tiiit  _ 
assessment  rate  was  IpiiXit  tisf  jtOund. 
Major  expendHure  catego^'es  fan  1^    ■  < 
1986-89  budget  are  $350000  for        - 
advertising  and  promotion  and  $60,000 
for  researdi,  widi  most  of  the  remainder 
for  program  administration.  Total 
income  for  1988-88  is  expected  to 
amount  to  $743,380,  with  assessment 
income  at  $470JOOO  based  <m  shipments 
of  68.0004)00  pounds  of  papayas. 
Additional  estimated  income  includes 
$150,000  from  the  Hawaii  Department  of 
Agriculture,  $63,360  from  the  USDA's 
Foreign  Agricultural  Service,  and  $54,000 
from  miscellaneous  sources. 

While  this  final  action  will  impose 
some  additional  costs  on  handlers,  the 
costs  are  in  the  form  of  unifordi 
assessments  on  all  handlers.  SiHnii  of 
the  additional  costs  may  be  passed  on  to 
producers.  However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  adds  new  S8  905.227  and 
928.218,  and  Is  based  on  committee 
recommendations  and  other 
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OBotinyes  to  read  as 

1-19. 4B  Slat  31.  as 


Authority: 
amended:? 

2.  New  ff  f05.22Rr  and  980:218  are 
adiled  to  read  jai  fcAows: 

Noita.r-'IlMtMectiaos  will  JMrt  awMar  ia 
the  Code  of  Fadlsal  a^uietioBS. 

.CmAPEFRUIT, 
,  ANDTANGELOS 
»IDA 


§908.227 

Expen8«>s  (^$190,000  by  the  Cttrus 
Administrdtiie  Committee  are 
authorized  afiid  an  assessment  of  SOAD 
per  %  bushel  ^arton  ofassessable  fruit 
is  established  for  the  fiscal  year  ending 
July  31. 1389.  Unexpended  hinds  may  be 
carried  over  ^  a  reserve. 

PART  92S-lfkPAyA8  QROWN  IN 
HAWAU         I 

S8a8.2i«   Esi)wwei  and  isssismint  laW. 

Expenses  ci  $743,360  by  the  Papaya 
Admim'strative  Committee  are 
authorized,  and  an  assessment  rate  .of 
Vssxn  per  pound  of  assiessable  papayas 
is  established  !f or  the  fiscal  year  endLog 
June  30. 1989;  pneiqiended  funds  may  be 
carried  ovet  ilk  a  reserve. 


Datad:lna2a.]8Mb 
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VegalmUtDhiMim,  Adirn  tjtml  pHuf^iUm 
SwigA 
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L  Board  of  Govemofs  of  the 
Federal  Reserve  System. 
action:  Final  rHie;  comctioii. 

SUMMMiv:  Th^  BMrd  is  coRBCtiag 
Appendix  A  of  ReflHlatien€&  I 
availability  of  ianos  #ad  coBsctiqp  qf 
checks  which  appieafced  in  the  Padafal 
Rnglstsi  on  May  27. 19ea(9mi937^ 

Louisa  Roeaaaw,  AssintaBl  Direelorv  : 
Divisioii  of  Fedeiai  Reserve  Bank 
Opesration  (2l|l/4SMa^  Ibrlhe 
heariag  iaipaind  ojti^  EamesliaelliMor 


TeiecBMaiaieatiem  Devteeforthe  Deaf 
(202/4S3-325«>. 


:  On  May 

13. 1988,  die  Board  adopted  Regulation 
CC(l2CeRftrl22Q  to  implement  thie   , 
^cpecfited  Ftmds  Availabinty  Act  of 
1987  (Title  VI  of  Pub.  L  lOO-W). 
Appendix  A  to  Regolation  OC  is  a  guide 
for  banks  and  baidc  ctiatomeriB  to  use  in 
identifying  thbae  checks  diat  would  be 
considered  local  checks  and  other 
checks  thatare  aiiun^-fhiMie  entitled  to 
next-day  avaflability  under  the  Act  and 
Subpart  B  of  Reguladon  CC  This  notice 
makes  technical  dianges  to  Ap^Kmdix  A 
to  make  the  s^ipenifix  canfbrm  to  the 
actual  check  (Mocesaing  pattema  of  the 
Federal  Reserve  Banks  and  to  include 
all  the  roH&ig  used  by  the  Federal  Home 
Loan  Banks.  As.  these  are  technical 
amendaenta  that  do  not  change  the 
substance  of  Regulation  CC  publication 
of  these  changes  for  comment  is  not 
required  by  5  U.S£,553. 

The  foHowing  corrections  are  made  to 
Apfieadix  A  to  Regnlation  CC— 
Availability  of  Funds  and  Collection  of 
Checks  (12  CFR  Part  229)  p«Mished  in 
the  Federal  Ragialar  on  May  27. 1988  (53 
FR 19372). 

1.  Oa.  page  19446.  second  column, 
under  tiue  heading  "First  Federal  .     .,: 
Reserve  District,"     ' 

a.  Under  the  subheading  "Head 
OfHce."  remove  the  minbers  "OllB."     . 
"0117."  "21ie^"  and  -211>."  .    , 


Locka  QAea.'*  add  He  namhrn  notir 
and  "Olir  after  the  namber  *intt.'  and 
add  the  numbers  "2116"  and  "2117"  after 
the  number  "2111." 

2  Or  page  lM46a  second  fxnumn, 
under  thue  heading  '^Seemid  Federal 
HeMU  w  umnci.  .   ■ 

a.  Uodar  tha  subheading  "Head 
Office."  remove  the  number  'D223." 

b.  Under  the  sabheadiiV  *>richo 
Office."  remove  the  number  "2280." 

'3.  On  page  119447.  third  cohmm.  under 
the  heading  "Twdflh  Paderak  Reserve 
District"  and  the  subheading  "Head 
Office.'*  reaowe  the  numbers  "tZM"  and 
"SIM." 

4.  Oa  page  19147.  third  column,  revise 
the  section  on  "V-S.  Tjreasnry  CSiecks 
and  Postal  Money  Orders"  as  folfows:  - 

"lf.S.  treasuiy  tHiecks  :  .^, 

"OOOOOOSOS 
00000091-8         '-••'•' 

"Aoaloi  Mwey  Orders 

"0000  0119  3   ■ '  ';  '" 

ooooq«^-2*;"?,|'''?'!'; 

,5, 
the  hMdiav^iMetal  HeaM  baaa 
Banks."  revise  dK  Bst  to  read  as 

foUowv: 

"Federal  Home  ieao  Books  ■ 

"01100053  6 

021206381 

021502121 

02800973  9     - 

041002815' 

042O0Q81«  . 

043001435 

053011745 

061&0876e 

064000910 

071004501 

072413382 

073000S14 

074001019 

081000019 

082001250 

091000912 

101000912 

101101947 

102006038 

103003629 

10400ei9> 

111910830 

121000701 

121139914 

122240148'  •  •■^'-' 

125000503" 


/  »6i  <g.^  Wo.  tgc^/>  Tdeiiday.  im  a>.  ^rtWr/  ffbfe#^ 


dr.- 


i-fe 


By  9rder  of  the  Sccreta^.  of  the  Boafd. 
acting  purai^i  to  dete^alvd  authority,  12 
CFR  aeMaMr).  fuhe  21.  i9SS. 
WiUtaraW.WUea.   - 

Secretary  of  Ihe  Board.-. ^^  .  ■  -.i  -.■■ 
iro  Doc.  8»-l4477  PUed  a^-W;  8:45  am)' 
MUMQ  CODE  ura-ei-* 


DEPARTMENT  OF  TRANSPORTATKM 
■  •dwsl  AvisUon  -  Adininistrfllion  '  ' 
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MO<M  1fl7<4i  MNl  KMVMaid  HMvy^ 
miiwMM^  Ud4  Medal  KV107-4I  ««d 
KVIOT-HAHdicofltart 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACtiQN:  Final  rule. . 


:} 


J-  4  -" 


:  Tbis  amenc&neni  adopto  a 
neW  airworthiness  directive  (Ap)  which 
impedes  a  50-hour  repetitive  ed(j|y 
eiirreht  or  dye  penetrant  inspection  of 
the  plate  area  of  main  rotor  head  hubs. 
Part  Number  (P/N)  107ft2550,  which 
ha  3 1,200  orjnore  hours'  time  in 'service 
on  Boeing  Heliqopt0r.  Company  Model 
107-li  and  Kawasalq  Heavy  Industries, 
Ltd..  Model  ICV107-H  and  KVie7-IIA 
Miies  helicopters.  The  AO  is  prompted 
by  a  report  of  a  main  rptor  hub  crack 
Which  could  result  in  loss  of  a  main 
rotor  head  and  avhseflucnt  joss  of  the   ;. 
helicopter.     ...    ^'^^-^V-    .  '     • 
CTFEcnvE  date:  fa^  Si.  19813. 

Compliance:  Compliance  required 
within  the  next  10  hours'  time  in  service 
after  the  effective  date  of  this  AD  for 
parts  with  1.200  or  more  hours'  time  in 
service,  and  every  50  hours  thereafter. 
AOOR^SSCS:  The  appUcable  service 
infonnafion  may  be  obtained  ht>m 
Boeing  Helicopter  Company,  Boeing 
Center.  P.O.  Box  16858,  Philadelphia, 
Pennsylvania  1914^  A  copy  of  die 
documents  is  contained  in  the  Rules 
Docket.  Office  of  the  Regionar  Counsel, 
FAA,  Southwest  Regkm,  4400  Blue     ■-■  \ 
Mound  Road,  Port  Worth,  Texas. ;    -.  '..| 
TO*  RNrrMBI  MFOMMTION  COWTACf: 
Joseph  fi.  Chrastil  ANE-172.  New  York 
Aircraft  Certification  Office,  Federal 
Aviation  Administration.  181  South 
FrankUn  Av^ue.  Room  202,  Valley 
Stream,  New  York  11581;  telephone  No. 
(516)  791-^6221. 

•UPPLEMENTMiv  inknimation:  During  a 
routine  overhaul  and  inspection  of  a. 
forward  main  rotor  head  hub,  a  crack, 
approximately  1  inch  long,  was  found  in 
the  lower  plate-staiting  in  the  lag  lug-to- 


i.J'.U 


plate  tnuuitlonradhn.Thti  crack  was 
found  by  mJaghetic  particTe  hupeciUoa  on 
a  part  having  2^505  boart'  lime  in 
service. in  accordance  with  approved  - 
■  procedures^  the  hub  was  scheduled  to  be 
inspected,  inverted,  and  moved  to  the  ' 
aft  head  for  an  additional  9,000  houn  of 
utilizatiaR.  Tlie  hob  waa  naaiifacAiued 
by "Evergreen  Induatries"  of  Everett 
Washington.  Boeing  Helicopter 
Engineering  considers  this  a  low  stress 
area,  and  this  is  the  first  time  a  crack 
has  been  found  in  this  area.  A  number  of 
other  hubs  have  been  rethreditom 
sefvioe  wMh  nutohliighet  total  ttnua.  A 
detaflcftaxaMination  of  the  bub  waa 
conducted  by  Bbeing  Helicopter    '  - 
Company  fiajjlneering,  and  althouji^  Ae* 
crackwa8  0fafBtiguetype.no 
abhonnalitiea  were  found.  Boeing      ': 
Helioc^ler  Company  Service  Bulletin 
No.  107.^2  dated  March  2, 1988, 
addresses  this  problem. 
.    This  AD  lequires  a  repetitive  eddy 
currant  inspection  of  the  hub  lower  plate 
area  every  SO  hours  for  hubs  with  1,200 
or  more  hours'  time  in  service  within  the 
next  10  hours'  time  in  service  after  the 
effective  dat6  of  this  AD.  In  addition, 
hubs  that  have  been  inverted  and  moved 
to  the  other  head  must  have  both  the 
upper  and  lower  plate  areas  inspected. 

Since  this  pondition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
aame  type  desi^,  an  airwQrthineas 
di^edfivi  is  being  issued' which  requires 
a  repetitive  inspection  of  plate  areas  c& 
the  nfain  toforhubs  referenced  in  Bo^ng 
Helicopter  Con^rany  Service  Bulletin 
No.  107-372,  dated  March  2, 198a 
paragraph  2.  "Accomplishment 
Instructions,"  on  Boeing  Helicopter 
Model  107-n  and  Kawasaki  Model 
KVl0i7-II  and  -IIA  series  helicopters. 
'  Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure-hoeon  are 
inipracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Feideral  Aviation  Act 
of  1958.  as  amended  (49  U.S.C^  1301,  at 
'^JseqX  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with    ' 
Executive  Order  12612,  it  is  deterinhaed 
that  sucn  regulations  do  not  have 
fedefaUsm  implications  warranting  ^e 
preparation  of  a  Federalism 
Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emeigency,  regulation 
that  is  not  considered  to  bie  major-under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  «vidi 


respect  (othia-nite  since  themle  most 
-  be  issued  iihiAediately  to  correct  an 
unsafe  condition  in  aireraft.  It  has  been 
further  detennined  that  this  action 
inviplvee  an  emeigancy- regulation  under , 
DOT  Regulatory  Policies  and  Procedures 
(44  PR  11034:  February  26. 1979).  If  this 
action  is  Bubseqoentl'y  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
plarad  hi  the  regulatory  dMdcel 
(otherwise,  ap  evaluation  or  analysis  is 
not  required^  A  copy  of  it  tvhen  filed, 
rtray  be  obtained  from  the  Re^onal 
Rules  Docket 

4M  oCSnbMaWMiT^fMint 

~  Air  transportation.  Aircraft,  AviaGpn 
aafefy.  And  Safety.        ■'"';::'■ 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  (  39.13  of 
Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  fbllows: 

PART  39-AlRWORTNINESS 
DIRECTIVES 

1.  The  authority  eitationfor  Part  39  - 
continues  to  read  as  follows: 

Aulkocity:  48  U.S.C  13S>4(a)..1421  and  1423' 
4»  U.S.C  10e(g)  (Revised.  Pub.  L.  97^44a     ' 
January  12,  l««9):smd  14  CFR  ll.m  ■ 

f  39.13  lAflMMladl 

2.  By  adding  the  following  new  AD: 

Boeing  HaHooptar  Conpaay  (Baaing  Vailol: 
Vatlol)  and  Kawasaki  Heavy  Induatries. 
Lid:  Applies  to  Boeing  Helicopter  Model 
107-U  and  Kawasaki  Model,  KV107-II 
and  KV107-IIA  helicopters  certificated  in 
any  category.  (Docket  Nd  aft-ASW-28) 

Compliance  is  required  at  inobcated.  unless 
already  accomplished. 

To  prevent  failure  of  a  main  rotor  hub.  P/N 
107R25S0.  which  could  result  in  loss  of 
control  of  the  helicopter  accomplish  the 
following:        : 

(a)  Within  the  next  10  hours'  time  in  service 
(TI^  after  the  effective  4ate  of  this  AD. 
unless  acoorapUshed  within  the  last  40  hours 
T1S;  ortNrfote  the  accumulation  of  1.200  hours 
TIS.  itrlilchaver  comes  later,  gain  access  to 
the  forward  and  aft  main  rotor  hubs,  remove 
paintfroBi  the  tower  surface  on  both  forward  '- 
and  aft  center  hubs,  and  conduct  an 
inspection  of  the  lower  plate  area  of  the 
forward  and  aft  main  rotor  hubs  for  cracks  as 
follows: 

(t)  Conduct  an  eddy  current  inspection  of 
the  lower  plate  surface. 

(i)  Direct  particular  attention  to  the 
transition  radius  between  the  lag  lug  and 
lower  plate. 

(ii)  Replace  cracked  hubs  with  serviceable 
parts. 
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(2)  If  eddy 
avaUable. 
of  )he  lower 

WApplyj 
surfaiie. 

(ii)  Altow 


t  |Bciiities4ue  not    - 
uct  a^ye.penettBnt  inspection 
l^te  surface., 
!  R^eUant'  to  tli^tow^r  plate 

10  is  minutes^  of  dwell  time  for 
dye  penefratlon  before  fcmoval:- -f 

(4ii)  Reinove  excess  penetrant  • ' '  - "-  ^"^^ 

(iv)  Apply  the  developer  to  the  lower  plate 
surface. 

(v)  Allow  i  lk>  15  minutes  of  dryk^  time  for 
the/deyeloperj 

(vi)  Visuallf  inspect  th?  developed  freas 
for  cracks  (dM!l>leed  throligh).  '    .  ' 

(vii)  Direct  particular  attention  to  th« 
transition  ramus  between  the  lag  lug  and 
lower  plate,  j 

(viiij  Cleaa  jsurface  to  remove  penetrant 
and  developtf  from  hubs. 

(ix)  After  (tfeaning,  reinspect  the  transition 
radius  using  ta  7X  power  (or  greater) 
magnifying  9^s.  - 

(x)  Repiac^lcracked  hubs  with  serviceable 
parts.  ''\ 

Note:  Do  tint  paint  the  lower  surface  of  the 
forward  and  aft  center  hubs  after  the 
inspections.  /^sOi  Boeing  Helicopter    . 
Company  Service  Bulletin  No.  107-372 
pertains  to  thfe  inspection. 

(b)  Inspect  in  accordance  with  paragraph 
(a),  both  the  upper  and  lower  plate  areas  of 
hubs  have  been  inverted  and  moved  to  the 
other  head. 

(c)  After  tht  initial  inspections  of 
paragraphs  (a)  and  (b),  repeat  the  inspections 
at  intervals  aot  to  exceed  50  hours  tlS  from 
the  last  inspKtion. 

(d)  Upon  sji^bmission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
maintenance  Inspector,  the  Manager,  New 
York  Aircraft  Certification  Office,  FAA.  New 
England  Region,  may  adjust  the  compliance 
times  specified  in  this  AD. 

(e)  An  alteinate  method  of  compliance 
which  provides  an  equivalent  level  of  safety 
with  this  AD  may  be  used  when  approved  by 
the  Manager.  New  York  Aircraft  Certification 
Office,  181  Skkith  Franklin  Avenue.  Valley 
Stream,  Ne*f  York  115W. 

(f)  In  accordance  with  FAR  {{  21.197  and 
21.199,  flight  is  permitted  to  a  base  vyhere  the 
requirement^lof  this  ADmay  be 
accomplishe|d- 

This  ameitdment  becomes  effective  July  5, 
1968.  i , 

Issued  in  t>  trth  Worth,  Texas,  on  |une  15, 
.  1988. 

Wm.  lack  si  nr. 
Acting  Oireqf^r,  Southwest  Region. 
|FR  Doc.  88-1|4474  Filed  6-27-«8: 8:45  am) 
MJJNQ  COM  #1«-1»«l  


14CFRPan71 

( AinoM*  0  ildtat  No.  S7-A»IV-37I 

RavWon  en  Transition  Araa;  Oattiart, 
TX 

AQENCV:  Pljleral  Aviatiqn 
Administration  (FAA),  IK)T. 
ACTKM:  Cb^rection  to  fitaiilnile. 


;  ThiB  action  corrects  the  legal 
deaciiption  of  tlie  Dalhart  TX. 
Transition  Area.-11te  original  flnal  rule 
dtteiNMiit^vvltfiii  added  a  acmtk  arriyal* 
extensiota  incorsectly  described  Ike 
existingaortk  arrival  extension  as  being 
"IZfldles  north  of  ttie  airport."  The 
correct  description  is  "12  miles  ntMlh  of 
the  VORTAC."  The  intended  effect  (^ 
this  action  is  to  correctly  describe  die 
north  arrival  extension.to  the  Dalbart, 
TX,  Transition  Area  which  was  not 
intended  to  be  changed  by  the 

amendment 

■  * 

invenvc  OATi:  June  2&  198&r  :  ^^  f 
FOR  RMmCR  MPOmiATKMI  CONTACTt 

Bruce  G.  Beard,  Airspace  and 
Procedures  Branch.  Air  Traffic  Division, 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Forth  Worth.  TX  76193- 
053a  telephone  (817)  624-^561. 

SUmCMENTARV  MFOMIATION: 

History 

Docket  Na  87-ASW-37  was 
published  on  May  6, 1988,  as  a  final  rule 
revising  the  existing  Dalhart,  TX, 
Transition  Area  by  adding  af  new  arrival 
extension  to  the  south  of  the  Dalhart 
Airp6rt;'(53  CFR 16253).  The 
development  of  a  new  standard 
instrument  approach  procedure  to 
Runway  35  made  this  revision 
nec^^ary.  The  existing  arrival 
extension  to  the  north  was  to  remain 
unchanged.  However,  the  arrival 
extension  to  the  north  was  inadvertently 
described  as  being  "12  miles  north  of  the 
airport"  when  the  correct  description  is 
12  miles  north  of  the  VORTAC." 

Since  this  amendment  only  corrects  a 
clerical  error  and  imposes  no  additional 
burden  on  the  publip, )  And  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  unnecessary  because  this 
action  is  a  minor  teclinical  amendment 
in  which  the  public  would  not  be 
particularly  interested.  Due  to  the  safety 
need  to  correct  this  description,  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days.  For  the 
same  reasons,  it:  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation.  Further,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substahtial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  ■■.:-"r-i/ 

List  of  Subjects  in  14  CFRl^nt  71"     '^ 

Aviation  safety.  Transition  areas. 


Adoptioa  of  die  Comctioo 

Accordingly,  ptuvuant  to  tKe  authority 
delegated  to  me.  Federal  Rogtoter 
Document  FR  88 10040.  on  page  16253  of 
the  Fafferri  Regislar  on  May  6,  ISM.  is 
corrected  to  i;pad  as  follows:      :  *:  '•  " 

PART  71— 0E8IGIIATI0N  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Aathoflly:  49  U.S.C  1348(8).  13S4(a),  1510; 
Executive  Order  10864: 48  U.S.C  10e(g) 
(Revised  Pub.  L  97-449,  January  12. 1883):  14 
CFR  11.69. 

$71,181    {Amended] 

2.  Section  71.181  is  amended  as 
follows: 

DalhaitTX    IRavisad] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  widiin  a  9.5-mile 
radius  of  the  Dalhart  Municipal  Airport 
(latitude  36*0116'  N.,  longitude  10Z*32'52' 
W.7.  within  2  miles  each  side  of  the  002* 
radial  of  the  Dalhart  VORTAC  (latitude 
36'05'39"  N.,  longitude  102*32'S9'  W), 
extending  from  die  9.5-mile  radius  area  to  12 
miles  north  of  the  Dalhart  VORTAC:  and 
within  2  miles  each  side  of  the  181*  radial  of 
the  Dalhart  VORTAC  extending  from  the  9.5- 
mile  radius  area  to  14.5  miles  south  of  the 
airport. 

Issued  in  Fort  Worth.  TX.  on  |une  a  19e& 
LanyL.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 
|FR  Doc,  88-14475  Filed  e-27-«8: 8:46  am| 

SaiiNQ  COOE  4»10-tS-«l 


14  CFR  Parts  71  and  75 
(AirapM*  Docket  Na  S7-ASW-441 

Alteration  of  VOR  Fadarai  Airway  V-68 
and  Jat  Routaa;  Now  Maxico 

AQCNCV:  Federal  Aviation 
AdininistraUon  (FAA),  DOT. 

action:  Final  rule. 

SMMlAllv:  These  amendments  alter  the 

descriptions  of  Federal  Airway  V-68,  Jet 

Routes  J-19.  J-102,  )-142  and  establish 

new  Jet  Route  1-231  located  in  the 

vicinity  of  Albuquerque,  MM.  The  FAA 

is  redesigning  the  airspace  in  the 

Albuquerque  area  to  improve  the  flow  of 

traffic  in  the  temiinal  areas  of  several 

airports.  These  actions  reduce  controller 

workload.. 

EFFECnVC  OATf:  0901  U.t.C  August  25. 

19B8. 

ran  WRTHCR  MFOfiMATION  CONTACT: 

Lewis  W  Still.  Airspace  Branch  (ATO^ 


-/-m  5»  fto  1»  f  l>agAy.  Jni»  Sar  igar/  lult^  and  Reg^ifttkM^ 


■AMI 


240).  Airapaee-R«ilM  «ad  Aeraawitlc^ 
lafonsotioD  Divisian.  Air- Traffic' 
Op^ratioBsService,  Federal  Aviation 
Administration.  800  iBdapendeoce 
Avenue  SW..  Washington.  DC  20601: 
telephone:  (202)  aB7-a2Sa 

SUPPLEaaCNTAflV  INFOmiATIOM: 

Hotoiy 

On  October  2a  1087.  yie  FAA 
proposed  to  amend  Parts  71  and  75  of 
the  Federal  Aviation  Regulations  (14 
CFR  Parts  71  and  75)  to  alter  the 
descriptions  of  VOR  Federal  Airway  V- 
68  and  Jet  Routea  f-IQ,  f-lOZ.  M42.  and 
add  n«w  Jet  Route  J-231  located  ia  the 
vicinity  of  Albnquerqae,  NM  (52  FR 
41587).  The  FAA  is  redesigning  tfie 
airspace  in  that  area  to  improve  die 
trafRc  flow  and  reduce  delays  in  several 
terminal  areas.  This  action  signiHcandy 
reduces  controller  woridoad.  Interested 
parties  were  invited  to  participate  hi  this 
ndemakbig  proceeding  by  submitting 
written  oraunentB  on  the  proposal  to  the 
FAA. 

A  comment  objecting  to  the  proposal 
was  received  Jrom  the  Air  Transport 
Associatlott  (ATAJ.  They  expressed 
concern  that  the  reafipunent  to  the  Jet 
Route»  is  premature  baaed  OB  informal 
informatioa  received  concerning  plans 
for  developing  new  Phoenix,  AZ. 
terminal  area  procedores.  Also,  ATA 
objects  to  the  proposed  realignment  of 
J-ta  because  they  believe  dits  change 
adds  a  few  miles  to  the  route  between 
these  points.  The  FAA  did  cmnider  a 
sector  boundary  change  before 
proposing  the  amendment  to  J-10. 
However,  we  determined  this  change 
would  cause  adjacent  sectors  to 
overload,  thereby  reducing  sector  and 
system  capacity.  These  Jet  route 
amendments  are  part  of  a 
comprehensive  plan  to  improve  traffic 
flow  into  and  out  of  the  Phoenix,  AZ, 
area,  while  faicreasing  system  capacity. 
We  believe  this  action  will  also  reduce 
controller  woridoad  and  decrease  the 
possibility  (^  sector  overload.  We  also 
have  determined  that  the  few  miles  .^      | 
added  to  J-19  are  insignificant  when ' 
consideration  is  given  to  the  reduced 
ground.and  en  route  delays  as  the  result 
of  the  dogleg  in  that  route. 

In  the  NPRM.  we  published  that  J-102 
would  bey'n  at  Zuni.  NM;  however,  after 
careful  consideration,  it  was  decided  to 
maintain  the  current  alignment  between 
Salt  River.  AZ.  and  Zuni,  NM.  Except  for 
the  above  change  and  editorial  changes, 
these  amendments  are  the  same  as 
those  proposed  in  the  notice.  Sections 
71.123  and  75.100  of  Parts  71  and  75  of 
the  Federal  Aviation  Regulations  were 
repnUished  in  Handbook  7400.8D  dated 
January  4. 1088. 


ThsRuis 

These  amoidments  to  Paris  71  and  75 
of  the  Fedaial  Aviation  Regulations  altar 
the  daaciiptioa  ofFedarel  Airway  V-W, 
Jet  Routes  JHM^  H02.  )-M2«id 
estabtish  new  |et  Rsota  J-231  located  in 
theTiciirityotAlbmuefqiie.f'Htt.The 
FAA  iaredasigMng  the  airspace  ia  the 
Albuquerque  area  to  improve  the  fbw  oS 
traffic  in  the  tecmliiai  areas  of  several 
airports.  These  actions  redt'ce  controller 
workload. 

The  FAA  has  determined  that  (his 
regulation  oidy  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefore— (1)  is  not  a  "maior 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "si^oificant  rale"  under  DOT 
Regulatory  Policuw  and  Procedures  (44 
FR  11034;  February  28, 19Z9);  and(2) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antidpated 
impact  is  so  miidmaL  Since  this  is  a 
routine  matter  that  wtU  only  aflact  air 
traffic  procedures  and  air  navi^tioa.  it 
is  certified  that  this  rule  will  net  have  a 
signtficant  eoonmnfe  impact  on  a 
substantial  nwmber  of  smaU  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  SiibjecU  in  14  CFR  Parts  71  and 

75 

Aviation  safety.  VOR  Federal 

airways.  Jet  routes. 

Adoption  of  the  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Parts  71  and  75  of  the 
Federal  Aviation  Regobtions  (14  CFR 
Parts  71  and  75)  are  amended,  as 
followR 

PART  71-l)ESKlllAT10NOF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
COWTROLIED  AIRSPACE.  AND 
REPORtINQ  POmTS 

1.  The  authority  citation  for  Part  71 
continued  to  read  as  follows: 

Aadndly:  49  U.S.C  1348(a).  1354(a).  1510; 
EJO.  10654: 49  U.S.C  106(g)  (Revised  Pub.  L 
97-449.  )anuaiy  12. 1983);  14  CFR  ll.ea 


S  71.123 

2.  Sectton  71.123  is  amended  as 
follows: 

V-6»t^ii— ndsJI  ' 

By  mhoving  the  words  "Hobtra,  NM.'  via 
INT  HobKs  120*  and  Midland.  TX.  312* 
radialc  Midland:**  aad  by  siilMtilvt(ag  tkB 
words  "Hobbs.  NM:  Midland.  TX;"  • 


PART  7S^-eSt ABLRMMEIfr  OF  JET 
ROUTES  AMD  AREA  MOM  ROUTES 

3.  The  authority  citatfoll  for  Part  7S 
coBtinoes  to  read  as  foHoWK 

AudMrity:  40U8:C.  1948(a),  1354(8).  ISIft 
E.0. 10iB54: 49  IX&a  1<M(g)  (Revised  Putt.  L 
97-44R  Jaimaty  12.1883);  14  CFR  11 J0. 


ITSlIO 

4.  Section  75.100  is  amended  as 
follows: 


By  removing  the  words  "Zuni;  Iju  Vegas. 
NM:"  and  substituting  tlie  words  "ZUni:  INT 
Zuni  OSe*  and  Las  Ve^s.  NM.  268*  radials; 
Las  Vegas;" 

1-182  IRavls«q 

From  Sidt  River.  AZ:  INT  Salt  RNer  066* 
and  Zuni.  NM.  226*  radfals:  Zuni.  NM:  Gallup. 
NM;  Alamosa.  CO:  Lamar.  CO.  to  Saiina.  KS. 

H42  (Aawndsdl 

By  removing  the  «vord»  "to  Socorro."  and 
by  substituting  the  wor^  "Socorro;  Anton 
Chico.NM;t».Boi8er.TX."  . 

Fh>m  St.  Johns.  AZ:  Anton  Chica  NM:  to 
UberaLKS. 

Issued  in  Waahingtoa.  DC  OB  June  18k  190iB. 
TssBpl»H.|nfaina. 
Acting  Manager,  Airspace-IMm  and 
Aemiairtiaolhtfimnatioa  Diwisiea.' 
(FR  Doc  88-14473  FUed  6-27-88;  8:45  am) 
BsxBia  oosc  4tis-ta-« 


14  CFR  Part  73 


I 


OocinlM«.88^tHP-«) 

AlfwMnn  Of  Itostrlcf  d  A>—  WMtfS 
Dbdn  VaNny,  NV 


r:  Federal  Aviatioa 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  action  corrects  the 
description  of  the  designated  altitudes 
for  Restricted  Area  R-4816S  Dixie 
Valley,  NV.  On  January  14. 1988,  the 
boundaries  of  R-4818S  were  realigned  to 
delete  that  portion  of  the  restricted  area 
overlying  and  to  the  southeast  of  U.S. 
Highway  50  (Docket  No.  86-AWP-27. 52 
FR  44382).  Docket  No.  86-AWP-27 
amended  the  boundaries  of  ft-4BieS,  but 
did  not  delete  the  visual  flight  rules 
(VFR)  corridor  excfaision  as  described  ia 
the  designated  altitudes  portion  of  the 
R-^8ieS  legal  descrip'tion.  This  action 
deletes  reference  to  the  VFR  corridor 
which  is  no  loqgiBr  re<)uirad  due  to  the 
realignment  of  Rr-4818S. 

EFFECnVE  DATE  0901  u.t&.  August  25. 
1968. 
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torn  nmnmm  wmmumm  tomtntt. 

Paul  Gallakit  Airspace  Branch  (ATO- 
240),  Airsii^ce-Rules  and  Aeronautical 
Informatidn  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administ^on,  800  Independence 
Avenue  Sff ..  Washington,  DC  20591: 
telephones  (202)  287-0253. 

The  Rule 

This  amlEkidment  to  Part  73  of  the 
Federal  Aviation  Regulations  corrects 
the  designated  altitudes  portion  of  the    ■ 
legal  desertion  of  Restricted  Area  R- 
4816S  Dix^  Valley.  NV.  The  current 
descriptiohl  refers  to  exclusions  of 
airspace  a)g0ociated  with  the  old  VFR 
corridor  aldng  US.  Highway  50,  On 
January  14, 19Mi  Restricted  Area  R- 
4816S  wealfeaMgned  so  as  not  to  coirflict 
with  the  WR  corridor  (52  FR  44382J. 
This  exclusion  is,  therefore,  no  longer 
pertinent  In  R-4816S.  At  the  time  of  that 
action,  thf^  |)oundaries  of  R-4816S  were 
amended,  t^ut  the  designated  altitudes 
section  w^$  not  revised  to  delete  the 
exclusion.|13us  action  merely  corrects 
the  descripiion  of  the  area  without 
change  to  its  current  dimensions. 
Therefore;  1  And  that  notice  and  public 
procedure  linder  5  U.S.C.  553(b)  are 
unnecessaiy  because  this  action  is  a 
minor  technical  amendment  in  which  th( 
public  would  not  be  particulariy 
interested^  Section  73.48  of  Part  78  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  740a6D  dated 
January  4, 't988. 

The  FAAI  has  determined  that  this 
regulationliinly  involves  an  established 
body  of  teomical  regulations  for  which 
frequent  ahid  routine  amendments  are 
necessary  jto  keep  them  operationally 
current.  ItJ  (herefore— (1)  is  not  a  "major 
rule"  unddrtExecutive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Fbbniary  28, 1979);  and  (3) 
does  not  vf  arrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  w  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  iiipact  on  a  substantial 
number  ofimall  Mitities  under  the 
criteria  of  Uie  Regulatory  Flexibility  Act 

List  of  SubjJBCto  fai  14  CFR  Part  73 

Aviatioi^|Bafety,  Restricted  areas. 

Adopdoo  ^  Ae  Amendment 

Accordingly;  piusuant  to  the  authority 
delegated  to  me.  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  as 
amended  (|52  FR  44382)  is  further 
amended,  as  follows: 


PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Atttbority:  40  U.S.C.  1348(a),  13S4(a),  ISia 
1522:  Executive  Order  10BS4: 49  U.S.C.  10e(g) 
(Revised  Pub.  L  97-448  January  12 1963):  14 
CFR  11.69. 

S73.48    [AfflMldMll 

2  Section  73.48  is  amended  as  follows: 
R-4818S  Dixie  Valley.  NV    lAmandedl 

By  removing  the  present  designated 
altitudes  and  substituting  the  following: 

Designated  altitudes.  500  feet  AGL  to  but 
«iotinckidliigPLl8a 

Issued  in  Washington.  DC  op  }itne  l&  1988 
Tenple  H.  lehoaon. 

Acting  Manager,  Airspoce-'-HuhB  and 
Aeronautical  Information  Division. 
(FR  Doc.  88-14472  Piled  6-27-88;  a-45  am] 
BNJJNO  cooe  4eiO-1S-M 


14  CFR  Part  75 

I  Airspace  Docket  Na  88-ANM-1) 

Alteration  of  Jet  Routaa;  Colorado 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT 
action:  Final  rule 


r.  This  amendment  alters  the 
descriptions  of  |-84  and  1-197  located  in 
the  vicinity  of  Pueblo.  CO.  Air  traffic 
congestion  in  the  Lamar.  CO.  and  . 
Gunnison.  CO.  terminal  areas  has 
caused  significant  delays  due  to  the 
location  of  )-84  and  J-ig7.  This  action 
moves  J-e4  and  J-197  io  an  area  that 
distributes  the  workload  among  other 
air  traffic  control  (ATC)  sectors,  thereby 
reduciiig  controller  woridoad  and 
reducing  ATC  delays. 
EFFECnVE  DATC  0901  U.t.C.  August  25, 
1988. 

RW  nmTHeR  infohmation  contact: 

Lewis  W.  StilL  Airspace  Branch  (ATO- 
240),  Airspace-^ules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  8W..  Washington,  DC  20591; 
telephone:  (202)  ae7-e25a 
SO^nCMCNTAIlV  MFOflMATION. 

Histoiy 

On  March  30, 1988,  the  FAA  proposed 
to  amend  Part  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  75)  to  alter  the 
descriptions  of  Jet  Routes  J-84  and  J-197 
(53  FR  10255).  The  FAA  has  identified 
the  need  for  reducing  air  traffic 
congestion  in  the  vicinity  of  Lamar,  CO, 
and  Gunnison,  CO.  These  terminal  areas 
have  critical  arrival/departure  problems 
during  peak  traffic  periods.  This  action 


distributes  the  workload  among  sieveral 
ATC  sectors,  thereby  reducing  delays. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  receive.  Except  for  editorial 
changes,  this  amendiment  is  the  same  as 
that  proposed  in  the  notice.  Section 
75.100  of  Part  75  of  die  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.80  dated  January  4, 
1968. 

TbeRule 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  J-84  and  J-197  located  in 
the  vicinity  of  Pueblo,  CO.  Air  traffic 
congestion  in  the  Lamar,  CO,  and 
Gunnison,  CO.  terminal  areas  has 
caused  significant  delays  due  to  this 
former  location  of  J-64  and  J-197.  This 
action  relocates  )-64  and  J-197  to  an 
area  that  redistributes  the  woridoad 
among  other  air  traffic  control  sectors. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Pedicles  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjecto  in  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  is 
amended,  as  follows: 

PART  7S— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  1348(a).  13S4(a).  1510; 
Executive  Order  10854: 48  U.S.C.  106(g) 
(Revised  Pub.  L.  97-44a  January  12. 1963):  14 
CFR  11 JB.. 

2.  Section  75.100  is  amended  as 
follows: 


/JM,'aa«.fim.jmJ  T»a»d»yr  \vm2M,  1«S  /  Rules  and  KesriaMeM 


Al^OM.  OOTHW  CMy:  K&' 
the  Mords  "Fa(aii«taa^NMi 
Clty.K&"  .  ..^  ,s 

From  Do««  Cntk,  CO:  HimuCO: 
Goodland  KS;  WoilMch.  NB?^  Sioux  FbUt. 
SO. 

Issued  in  Wasidngtoo.  DC.  on  June  16,  IflSB. 
lOTBpie  ft*  fomeoBt 

Acting  Manager.  Airspace— Ruka  and 
Aeronautical  Information  Diriston. 
IFR  Doc.  88-14471  Filed  6-27-88;  8:45  am} 

MUMQ  COOe  4*ie-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAA  SERVICES  i 

Food  and  Drag  AdmMatratlon  ' 

21  CFR  Parts  430;  436,  and  442 
[Oecfc«tlto.sm-0121] 

AiiBNoMc  ftnQS;  Otfbdnia  TrRiydiata, 
CaHklMa  Triliydrala  Tablats  and 
Caflxkna  Tjliyiliats  PiMvdar  for  Oral 


taKtilsaMlB«MS 
dosage  fonu.  ceCbdme  trflqKirBte' 


MSNCV:  Food  and  Drug  Administratioa. 
action:  Final  rule. 


r.  The  Food  and  Drug 
Administetkm  (FDA)  is  amending  die 
antibiotic  drag  regulations  to  provide  for 
(1)  iadosion  of  accepted  standards  for  a 
new  antibiotic  drug,  cefi^dnie  trihych«te. 
and  (2>  use  ofthe  antibiotic  drug  in  two 
dosage  forms,  cefixime  tiftydrate 
tablets  and  cefixinie  trihydrate  powder 
for  oral  suspension.  The  mamdbcturer 
has  supplied  sufficient  data  and 
information  to  estaUish  their  safety  and 
efficacy. 

dates:  EEfecttve  June  28. 196B; 
comments,  notice  of  participatioa.  and 
request  for  hearing  l)y  July  28, 1988: 
data,  iofofBMtian.  amA  asalj^  to  (ustlfy 
a  hearing  by  Aagast  29. 19e& 
AOMiiSS.  Written  comments  to  the 
Dockets  MaaageieBt  Brandt  (WA- 
306).  Food  and  Drug  Administration.  Rm. 
4-«2. 5600  Fishers  Lane.  Rockville.  N(D 
2deS7. 

FON  FUaiMCR  aiFORMATIOM  CONTACT: 

Peter  A.  Dionne.  Coiter  for  Drug 
EvahiatioB  and  Reaaafch  9ffN-816). 
Food  and  Drag  Adadaistrattsn,  Seoo 
Fishers  Lane.  Rockville.  MD  208S7. 301- 
443-4280. 


TARV  Wtro—ATION!  PDA  has 
evaluataddata  siAmitted  hi  aooordanoe 
wituf8giBaaMHptaM^gated"UBQer  ' 
aeotion  907  «r  the  Kdemt  Fbod^  Bn^ 
and  Caswrtio  Act  (21 ILSX:.  387).  aa 
- -aaeadadL.  artib  mpiBCt  to  a  raqaaat  Jor 
^>proval  of  K  new  antlbiotle  dn^ 


for  oral  1 

paadadad  *at  Ike  dale  supphiiibydw 


antibiotic  drags  ara  ade<|uate  to 
establish  their  safety  and  efficacy  when 
used  as  directed  in  the  labeUi^  aad  dMit 
the  regulatioBS  should  be  amended  in  21 
CFR  Parts  43a  436.  and  442  to  provide 
for  the  inc  I— ion  of  accepted  standaida 
for  the  product 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  2Sil(c)(6)  that  tins  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  envircHunent.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Submitting  Comments  and  Filing 
Objectioos 

This  final  rale  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  final  rule  is  not  controvmial  imd 
because  when  efSective  U  provide* 
notice  of  accepted  standards,  notice  and 
comment  procedure  and  ddayed 
effective  date  are  found  to  be 
unnecessary  and  not  in  the  public 
interest  This  final  rule,  therefore,  is 
effective  June  28^  1988.  However 
interested  perseas  may.  on  or  befora   'i 
July  28, 1988.  submit  written  cosanents 
to  die  Dockets  Management  Branch 
(address  above).  Two  aq>ies  of  any 
comments  are  to  be  submitted,  except 
that  individaale  may  subaiil  one  copy. 
Comments  are  to  be  ident&d  with  die 
docket  number  found  in  bracket*  in  the 
heading  of  diis  document.  Received 
comments  may  be  seen  in  die  Dockets 
Management  Brandi  between  9va.m.  and 
4  p.m..  Monday  tfaroorii  PHday. 

Any  persm  vrtie  will  be  adversely 
affocted  by  this  fbud  nde  may  file 
obiectiens  to  it  and  nqoaet  a  hearingi 
ReaaoaaMa  graand*  lor  the  heating 
must  be  shows.  Any  person  who 
decide*  to  seek  a  hoiHring  nraat  ffle  (1)  on 
or  before  July  28, 1088,  a  written  notioe 
of  partidpaltoa  aMLreqae«l  for  hearing, 
and  (2)  on  or  before  August  29, 1968;  the 
data,  infprmation,  and  analyses  on 
whkh  die  penan  tellea  to  ioatify  a 
heeling,  ae  spa  rtflodia  21  era  »l4J0ft 
A  reaaest  fora  hwaringmay  not  teat 


no  ganrtiMJ  and  subelBntiul  is*ue  off  fact 
pmaBoM  ■toacooa  taKan-oj^  nie^oMBr. 
ortfanqaai 
the  reqstaad  foraiat  or  < 
aiiatisuB.  the  CoiiiiiilsiiiNNr  af  fbod  and 
Drags  wffl  imM  smaiiiiiiy  Jedgnent 
agatosttheperaonKs)  who  rBqae*((*)  the 
hearing,  making  BaAag*  and 
oonclttsioif  8  and  denying  e  hearing.  AH 
submissions  must  be  filed  in  three 
copies,  klentified  widi  the  docket 
nember  eppearing  in  the  heading  of  this 
order  and  filed  arith  die  Dodcets 
Management  Branch  (address  above). 

The  procednres  and  requirements 
governing  this  order,  a  notice  of 
partidpation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  fustify  a  hearing,  other 
comments  and  grant  or  denial  of  a 
hearing  are  contahied  in  21  CFR  314.300. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  tmm  public  disclosure  under 
21  U.S.C.  331(i)  or  18  U.S.C.  1905,  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  pjn^  Monday 
through  Friday.  .  ■        ( 

The  procednres  and  lequlicments  . 
govendng  this  order,  a  notice  of 
partidpadon  and  request  for  hearing,  a 
sttbmlMlon  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments*  aid  grant  or  d^alof  a 
hearii^  are  contained  in  21  CFR  314.300. 
'^'    All  sobmissiOBs  under  this  order, 
'except  for  data  and  information 
prohU>ited  firom  public  disdosure  under 
21  U.S.Q  331(J)  or  18  U3.C  1905,  may.  be 
seen  in  d^  Itodcet  Management  Branch 
between  9  ajR^and  4  p.m.,  Monday 
through  Friday. 

UatofBdijwrts 

21t:FR1Paft490 

AdBuni*trative  practice  and 
procedure.  Antibiotics. 

2lCFRPart436 

AaUbiotics. 
2lCFRPart4«  I 

Antibiotics. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  die  GDamissioner 
of  Food  and  Dirngs.  Parts  43a  438,  and  ]' 
442areaBBBdeda*feHowsr  ' 

P ART  4S6-HMIflM0flC  OHIMtt; 


CFR 


IWI  4aa  oooOmib*  to  seed  I 


.  lOX,  TOlfS).  «S  Slit  40K  as 
ameoded  M  Slat  IflSS  (norac- 38r.  371(8^: 
21CFRS.ia    ■  ■-■  -    ^ 


/Vet  58^  Ng  t»  /  timiiKf,  lane  2S,  1966  /  Ruto»  and  R^nlattoM 


2. 8ectieii|l90L4te 

a 
fbllowK. 


(a)*       ,. 

(59)  Cef4jine.  Ceflxime  U  a 
•emiqrnthep  c  antibiotic  substance 
produced  bh  ^  acylatlon  of  the  amino 
group  at  th#  7  position  of  7- 
aminocephUosporanic  acid  witli  a  /3-((2- 
ainino-4-tbitn)lyl) 

(carboxymt  jho^)imino}  acetyl  group 
and  the  intMduction  of  a  vinyl  group  at 
the  3  position. 

3.  Section  430.5  is  amended  by  adding 
new  paragraphs  (a)(g3)  and  (b)(95)  to 
read  as  foflpjws: 

§430^    DatteMdnsofmastarandworlcing 
standards. 

(a)  *  •  1 


(S3)  Gs^ncAite'.  The  term  "cefbdrae 
nwst^stendahl"  mean*  a  spedflo  lot  tt 
cefijiHne  that  is  designated  by  the 
Cooonissioner  as  the  standard  of 
comparison  in  detennining  the  potency 
of  the  cefbdme  woridng  standard. 

(b)*** 

(dS)  Cefixime.  The  term  "cefixime 
working  standard"  means  a  specific  lot 
of  a  homogeneous  preparation  of 
cefixine. 

4.  Section  43a6  is  amended  by  adding 
a  new  paragraph  (b}(95)  to  read  as 
follows: 

S430Lf   D«flnillonscftlte««fms''unirMd 
"microqram"  as  appHed  lo  antibiotic 


CeMnw  isbMi 


(c)* 


(b)  •  •  • 

(96)  Cefixime.  The  term  "microgram" 
applied  to  cefixime  means  the  cefixime 
activity  (potency)  contained  in  1 J26 


micrograms  of  the  cefbdme  master 
atartdatd.' " 

PART  436-76818  AN&mTHOOS  OF 
A8SAt  OF  AWnBRmC  AND 
ANTIBIOnC^XWTAIimiQ  DRUGS 

5.  The  andiority  citation  for  21 CFR 
Part  436  continues  to  read  as  follows: 

Autlndty:  Sac.  S07.  SS  Stat  483  a* 
amended  (21  U.S.C  357):  21  CFR  S.ia 

6.  Section  436.215  is  amended  by 
alphabetically  adding  a  new  entry  into 
the  table  in  paragraph  (b)  and  by  adding 
a  new  pragraph  (c)(10)  to  read  as 

follows: 

{436.215    Dissolution  test 


(b)  •  *  * 


Dosage  foim 


Dissolution  medimn 


Rotation  sampling 


Rata' 


r*na8(s)      ApptnlM 


900  mL  0.05  M  potassium  phosphate  txiHer.  pH  7.2„ 


100 


ASuin    1 


t  oi  tariist  oi  paddto  stMng  elemenl  (revolutions  per  minuiBl. 


(101)  Cefi  iime-ii)  Preparation  of 
working  stmdard  solutioa.  Accurately 
weigh  approkimately  25  milligrams  of 
cefixime  walking  standard  taito  a  500- 
milliliter  voiiiBMtic  flask.  Wet  the 
powder  wit||O.S  miUiUters  of  methanol, 
and  dilute  ti>  volume  with  0.05  Af 
potassium  phosphate  buffer.  pH  7.2 
(prepared  by  dissoiviiig  6.8  grams  of 
monobasic  potassium  phosphate  in 
distilled  water  to  a  volume  of  one  liter. 
The  pH  is  adjusted  to  7.2  with  \.0N 
NaOH).  Soiiicate  to  assure  dissolution 
and  mix. 

(ii)  Prepatttion  of  sample  solution. 
Forty-five  mhuites  after  the  beginning  of 
the  rotation^  [Withdraw  and  filter  a 
portion  of  tk^  solution.  For  the  400- 
milligram  t4l^let8.  pipet  lOJ)  milliliters  of 
the  filtered  ^mple  sohition  into  a  100- 
milliliter  volametric  flask.  For  the  200- 
mill^FBm  t^Mets.  pipet  10.0  milliliters  of 
the  filtered  bbmple  into  a  50-milliliter 
volumetric  msk.  Dihite  to  volume  with 
0.05  M  post^i^siom  pfaoqthate  buffer,  pH 


PART  442-CEPHA  ANTIBIOTIC 
DRUGS 

7.  The  authority  citation  for  21  (31i 
Part  442  continues  taread  as  follows: 

Avdnrity:  Sec.  S07,  S9  Stat.  463  as 
amended  (n  U.S.C.  35^.  21  CFR  5.10. 

8.  Part  442  is  amended  by  adding  new 
S  442.15  to  read  as  follows: 


(iii)  Proet  ifam.  Proceed  as  directed  in 
paragraphs  K|:M1)  (iii)  and  (ivj  of  this 
section,  extm  measure  the  absorbenee 
of  the  pe^  of  approximfttely  320 
nanoBwtea  MioglMiS.Af  potasei«im 
phosphate  1 4BBr.  pH  7.2  as  the  Uaak. 


§442.15 

(a)  BequireBDaatafm-oarUficatioo-^X) 
Standards  of  identity,  strength,  quality, 
and  parity.  Cefixime  trihydrate  is  the 
trihydrate  form  of  (6A46  a.  7B(Z}]}-7- 
[{{2-amino-4-thiaEolyl) 
[(carboxymethoxy)iffiino}acetyl}amino]- 
3-ethetryl-8-oxo-5-thia- 
azabicyclo[4.^.0]oc^2-ene'2-carboxylic 
acid.  It  is  so  purified  and  dried  Aat: 

(i)  Its  potency  is  not  less  than  950 
miottgrams  and  not  more  than  1.030 
micrograms  of  cefixime  activity  per 
milligram,  on  an  anhydrous  basis. 

(ii)  Its  moisture  contet^  is  not  less 
than  9.0  percent  and  not  more  than  124) 
percent 

.   (iii)  The  pH  of  an  aqoeous  solution 
containing  tfie  equivalent  of  a7 
milligram  per  milllHter  is  not  less  than 
2.6  and  not  more  than  4 J. 

(iv)  H  is  crystalline. 

(y)  This  specific  rotation  in  a  2X) 
percent  sodiaM  bicarbonate  sohitioa 
containing  lOuO  ndlignans  of  cefixime 
per  miHlliterBt25  *Cis  bettween  -75* 


and  -88*  calculated  on  an  anhydrous 
basis. 

(vi)  It  gives  a  positive  identity  test  fcM- 
cefixime. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
S  432.5  of  this  chapter. 

(3)  Requests  for  certification:  samples. 
In  addition  to  complying  with  the 
requiretiients  of  {  431.1  of  this  diapter. 
each  such  request  shafl  contain: 

(i)  Results  of  tests  and  assays  on  the 
batch  of  potency,  moisture,  pH, 
crystailinity,  specific  rotation,  and 
identity. 

(ii)  Samples,  if  required  by  the 
Director.  Center  for  Drag  Evaluation  and 
Researdc  10  packages,  each  containing 
approximately  500  milligrams,  and  1 
package  containing  approximately  5 
grams. 

(b)  Tests  and  methods  of  assay— {I) 
Potency.  Proceed  as  directed  fn 
S  436.210  of  this  diapter.  using  an 
ultraviolet  direction  system  operating  at 
a  wavelength  of  254  nanometers,  and  a 
coIamn(t]^>ically3centfaneters  x  4.6 
millimeters)  padkcd  wttb  a  3-micron 
octadecyl  hydrocarbon  bonded  silica  or 
equivalent  at  ambient  temperature. 
ReagentSr  woikiag  staiMlaid.  test  and- 
sample  8olatieiiB.^stem  suHabitity 
requirements,  and  cakidatioitt  are  as 
follows: 
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(i)  Rebgenta — (A)  Phosphoric  acid 
solution.  Add  10  milliliters  of 
concentrated  phosphoric  acid  to  90 
miUiUters  of  water. 

(B)  Tetrabutylammonium  hydroxide 
solution.  Dilute  25  milliliters  of  0.4M 
tetrabutylammonium  hydroxide  solution 
to  1,000  milliliters  with  water.  Adjust  the 
pH  to  7 J)  with  phosphoric  acid  solution. 

(C)  Mobile  phase.  Add  775  milliliters 
of  the  tetrabutylammonium  hydroxide 
solution  to  225  milliliters  of  ace'tonitrile. 
Filter  the  mobile  phase  through  a 
suitable  glass  filter  or  equivalent  which 
is  capable  of  removing  particulate 
contamination  greater  than  0.5  micron  in 
diameter.  Degas  the  mobile  phase  just 
prior  to  its  introduction  into  the 
chromatograph. 

(D)  0.1M  Phosphate  buffer.  pH  7.0. 
Add  6.8  milliliters  of  concentrated 
phosphoric  acid  to  300  milliliters  of 
water.  Adjust  the  pH  to  7.0  with  IQ^V 
sodium  hydroxide.  Dilute  to  1,000 
milliliters  with  water. 

(ii)  Preparation  of  working  standard, 
test  and  sample  solutions — (A)  Working 
standard  solution.  Dissolve  an 
accurately  weighed  portion  of  the 
cefixime  standard  with  sufficient  0.1M 
phosphate  buffer,  pH  7.0,  to  obtain  a 
solution  of  known  concentration 
containing  approximately  2  milligrams 
of  cefixime  activity  per  milliliter.  Further 
dilute  quantitatively  to  a  final 
concentration  of  0.2  milligram  of 
cefixime  activity  per  milliliter  in  mobile 
phase.  Prepare  the  working  standard 
solution  just  priOT  to  its  introduction  into 
the  chromatograph. 

(B)  System  suitability  test  solution. 
Dissolve  an  accurately  weighed  portion 
of  cefixime  working  standard  in  distilled 
water  to  obtain  a  solution  containing 
approximately  1.0  milligram  of  cefixime 
activity  per  milliliter.  Heat  this  solution 
at  95  *C  (in  an  oil  bath)  for  45  minutes. 
This  procedure  allows  the  (E)-isomer  of 
cefixime  to  be  generated  in  situ.  Prepare 
the  test  solution  just  prior  to  its 
introduction  into  the  chromatograph. 

(C)  Sample  solution.  Accurately  weigh 
approximately  100  milligrams  of  the 
sample  into  a  SO-milliUter  volumetric 
flask.  Dilute  to  volume  with  0.1M 
phosphate  buffer,  pH  7 JO,  to  obtain  a 
stock  solution  containing  approximately 
2  milligrams  of  cefixime  activity  per 
milliliter.  Mix  well.  Immediately  prior  to 
chromatography,  further  dilute  10        ! 
milliliters  of  stock  solution  to  100 
milliliters  with  mobile  phase  to  obtain  a 
solution  containing  0.2  milligram  of 
cefixime  activity  per  milliliter 
(estimated). 

(iii)  System  suitability  requirements^ 
(A)  Asymmetry  factor.  Calculate  the 
asymmetry  factor  [A,],  measured  at  a 
point  that  is  10  percent  of  the  cefixime 


peak  height  from  the  baseline,  as 
follows: 


A,  = 


q+b 


where: 

a= Horizontal  distance  from  point  of  Bscent 

to  point  of  maximum  peak  height:  and 
6= horizontal  distance  from  the  point  of 

maximum  peak  height  to'polnt  of 

descent 

The  asymmetry  factor  [A*]  is 
satisfactory  if  it  is  not  less  than  0.85  and 
not  more  than  1.5. 

(B)  Efficiency  of  the  column.  From  the 
number  of  theoretical  plates  (/>) 
calculated  as  described  in  §  430.216(c)(2) 
of  this  chapter  calculate  the  reduced 
plate  height  [hr]  for  the  cefixime  peak  as 
follows: 


{hr)  = 


[L)  (igooo) 

(n)  (flW 


where: 

L = Length  of  the  column  in  centimeters; 
n= number  of  theoretical  plates;  and 
(ct)= Average  diameter  of  the  particles  in  the 
column  in  micrometers. 

The  absolute  efficiency  [hr]  is 
satisfactory  if  it  is  not  more  than  15  for 
the  cefixime  peak.    . 

(C)  Resolution.  The  resolution  [R) 
between  the  peak  for  cefixime  and  the 
peak  for  the  (E)-isomer  of  cefixime 
(generated  in  situ)  is  not  less  than  1.1; 

(D)  Coefficient  of  variation  (relative 
standard  deviation^  The  coefficient  of 
variation  [Sr]  in  percent)  of  five 
replicate  injections  is  satisfactory  if  not 
more  than  2.0  percent 

(E)  Capacity  factor  (A).  Calculate  the 
capacity  factor  (A)  for  cefixime  as 
follows: 


tr-tm 


(A) 


where: 

fr= Retention  time  of  solute;  and 
As = Retention  time  of  solvent  or  unretained 
substance,  calculated  as  follows: 


(3.1416)(D»)(Z,)(a75) 

tm \ 

4F 

where: 

D= Column  diameter  in  centimeters: 
A = Column  length  in  centimeters; 
0.75= Average  total  column  porosity;  and 
F^Flow  rate  in  milliliters  per  minute. 


The  capacity  factor  (A)  far  c^xime  is 
satisfactory  if  it  is  not  less  than  5  and 
not  more  than  11. 

If  the  system  suitability  requirements 
have  been  met,  then  proceed  as 
described  in  S  436.216(b)  of  this  chapter. 
Alternate  chromatographic  conditions 
are  acceptable  provided  that  the  system 
suitability  parameters  are  met. 
However,  the  sample  preparation 
described  in  paragraph  (bMl)ii)(C)  of 
this  section  should  not  be  changed. 

(iv)  Calculations.  Calculate  the    . 
micrograms  of  cefixime  anhydrous  free 
acid  per  milligram  as  follows: 


Micrograms  of  AaXP^XlOO 

ceftxime  per    =  — ' 

milligram  i4tXCiiX(100-in) 


where:  i 

Am  =  Area  of  the  cefixime  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  standard): 
A,=Atea  of  the  cefixime  peak  in  the 

chromatogram  of  the  cefixime  working 

standard; 
/'<=' Cefixime  activity  in  the  cefixime  working 

standard  solution  in  micrograms  per 

milliliter 
Ck  =  Milligrams  of  sample  per  milliliter  of 

sample  solution;  and 
/n= Percent  moisture  content  of  the  sample. 

(2)  Moisture:  Procded  as  directed  in 
§  4S&e01  of  this  chapter.     * 

(3)  pH.  Proceed  as  directed  in 

§  436.202  of  this  chapter,  using  an 
aqueous  solution  containing  0.7 
milligram  per  milliliter. 

(4)  Crystallinity.  Proceed  as  directed 
in  S  436.203(a)  of  this  chapter. 

(5)  Specific  rotation.  Dissolve  and 
dilute  an  accurately  weighed  sample 
with  sufficient  2  percent  sodium 
bicarbonate  to  obtain  a  concentration  of 
approximately  10  milligrams  of  cefixime 
per  milliliter.  Proceed  as  directed  in 

i  436.210  of  this  chapter,  using  a  1.0- 
decimeter  polarimeter  tube.  Calculate 
the  specific  rotation  on  the  anhydrous 
bdsis. 

(6)  Identity.  Proceed  as  directed  in 
§  436.211  of  this  chapter,  using  a 
potassiiun  bronude  disc  containing  0.5 
percent  of  cefixime.  Dissolve  5  to  6 

.  milligrams  of  cefixime  in  2  milliliters  of 
methanol.  Triturate  to  insure  solution. 
Evaporate  the  solvent  to  dryness  and 
using  the  dried  sample,  prepare  the 
potassium  bromide  disc. 

9.  Part  442  is  amended  by  adding  new 
9$  442.115,  442.115a.  and  442.115b  to 
read  as  follows: 


WiwMtnl^  /  y«fc  g^  We;^  tU  /  Tawday.  juM  vaa.  1888  /  itete^  ««HU»d«fi<M» 


fOIIM< 

S442.11te    G|«faikM 


foroiil 


(a)  Requfi^entsfp^certificqUon—il) 
Slahdafds  orUentity.  strength,  quality. 
and  purity.  cUflxiine  trthy(fa«te  fdr  oral 
suspension  t^toefixime  tiibydrate  with 
one  or  more  nittoble  and  hamless 
preservative^,  suspending  agents.  ' 
diluents,  and  flavorings.  When 
reconstitutea  as  directed  in  tfie  labeling, 
each  milliliter  contains  the  equivalent  of 
20  milligram^  of  cefixime.  Its  cefixime 
trihydrate  pc|te«y  is  satisfactory  if  it  4s 
not  less  thani  10  percent  and  not  more 
than  120  perbfAt  of  the  number  of 
milligrams  of  cefbdme  that  it  is 
represented  19  eoDtain.  Its  moisture 
content  is  nojtfmore  than  24>  percent 
When  reconil^tuted  as  desciibed  in 
labeling,  the  f^  of  the  suspension  is  not 
'  not  more.thiBn  45.  It 
ly  test  for  the  presence 
Qioiety.  The  cefixime 
conforms  to  the 

byft442.1S(a)(l)of 


less  than  2.S 
passes  the 
oflbece:  . 
trihydrate 
standards  pi 
this  part. 

{ZiLalieli 
accoidance 


It  shay  be  labeled  in 

^^ththerequirementBof 

S  43a5  of  tUf  diapter. 

(3)  RequetU  for  certification:  san^leg. 
In  addition  t0  loorapfying  writh  the 
requireneBlsj  6i  1 431.1  of  this  chapter, 
each  such  reqiiest  shall  contain: 
(i)  Results  of  te#ts  and  assays  on: 

(A)  The  oe»ume  trihydrate  used  in 
making  diebttA.  for  potency,  moisture. 
pH,  crystalliiUty.  specific  rotation,  and 
identity.         ; 

(B)  The  ba^«)h,  for  content,  moisture, 
pH,  and  idenrity. 

(ii)  Sample^  if  required  by  Ae 
[Mrector.  Center  for  Drug  Evaluation  and 
Research. 

(A)  The  cerocime  used  in  making  the 
batch:  10  padwges,  each  containing 
approximaten  500  milligrams. 

(B)  The  baloh:  A  minimum  of  10 
immediate  detainers. 

(b)  Tests  am  methods  of  assay— {1) 
Content.  Proceed  as  directed  in 
!  442.15(b)(ll  of  this  part,  preparing  the 
sample  soluti  Qn  and  calculating  the 
cei^xime  com  ^nt  as  follows: 

(i)  Prepara  :ipn  of  the  sample  solution. 
Reconstitute  «  disected  in  the  labeling. 
Transfer  a  5.1  MmiUiliter  portion  of  die 
suspension  ii  :io  an  appn^niately  sized 
volumetrfc  fli  ifk  and  quantitatively 
dilute  stepwi  i^  with  0.lM  phosphate 
buffer,  pfi  7.(  .«to  obtain  a  concentration 
of  0.2  miUign  4i  of  celixiffle  activity  per 
milliliter  (est  I  lated). 

(ii)  Calculc  t  K7n8.  Calculate  the 
cefixime  com  ant  m  follows: 


kOteubsbr 

cefixuntporS 

miUlUtera  of 


i«.  k  ',  «  * 


A  X  J4W 


where: 

Am  =  Aiea  of  tiie  OBfixiiae  peak  ia  tlw 

chrosMtograra  of  the  sonpfe  (at  a 

retenlioB  tine  equal  to  tint  obaecved  for 

the  standard); 
At  =  Area  of  tlie  ceiixime  peak  in  the 

cfanMutagram  of  (lie  ceTixime  wotkb^ 

standard. 
Pt  =  Cefixime  activity  in  the  cefixime 

woridng  atandsfd  solution  in  micrograms 

per  miihliter:  aad 
d  =  Dilution  factor  of  the  sample. 

(2)  Moisture.  Proceed  as  directed  in 
S  436.201  of  this  chapter. 

(3)  pH.  Proceed  as  directed  in 

S  438.20^  of  this  chapter,  using  the  drug 
reconstituted  as  directed  in  the  labeling. 

(4)  Identity.  The  high  performance 
liquid  chromatogram  of  the  sample 
determined  aa  directed  in  paragraph 
(b)(1)  of  this  section,  compares 
qualitatively  to  that  of  the  cefixime 
working  standard. 

S  442.1166   ColiaimaMvdntatMata. 

(a)  Requiremaas  for  certification— {1) 
Standank  of  identity^tra^.  quality, 
and  purity.  CefDdme  trihydrate  tablets 
are  composed  of  cefixime  trihydrate  and 
one  or  more  suitable  and  harmless 
diluents,  binders,  lubricants,  colorings. 
and  coating  substance*.  Badi  tablet 
contains  cefixime  trihydrate  equivalent 
to  either  200  mill^rems  or  400 
milUpama  of  cefixime.  Its  cefixime 
trihydrate  content  is  satisfactory  if  it  is 
not  less  than  00  percent  and  not  more 
than  110  percent  of  the  number  erf 
milligrams  of  cefixime  that  it  is 
represented  to  contain.  Its  moisture     ' 
content  iS'OOt  more  than  lOO  percent  It 
passes  tiie  dissolution  test  It  passes  die 
identity  test  for  the  presence  of  the 
cefixime  moiety.  The  cefixhne  used 
confornis  to  die  standards  preecribed  by 
S  442.15(a)(1)  of  diis  part 

(2)  £aAe/u«.  It  shall  be  labeled  hi 
accordance  with  die  requirements  of 
S  432Ji  of  this  chapter. 

(3)  Requests  for  certificatioa:  samples. 
In  addition  to  complying  with  die 
requirements  of  8  431.1  of  this  diapter, 
each  such  request  shall  conteln: 

(i)  Results  of  tests  and  assays  on: 

(A)  Hie  cefixime  used  in  making  the 
batch  for  potency,  moisture.  pH. . 
crystallinity,  specific  rotetion,  and 
identity. 

(B)  The  batch,  for  content  moisture, 
dissolution,  and  identity. 

(ii)  Samples,  if  required  by  the 
nrefoler,  Cedter  for  DrogSvaluation  and 
Research. 


(A)  The  cefixime  used  in  making  the 
batch:  10  packages,  each  containing 
approximately  500  milligrams. 

(B)  ThebafdK  A  minimum  of  10 
immisdiate  contiiinas. 

(b)  Tests  and  methods  of  assay— {11 
Content.  Proceed  as  directed  in 
S  442.15(b)(1)  of  diis  part  prqiaring  die 
sample  solution  and  calculatfaig  the 
cefixime  content  as  follows: 

(i)  Preparation  of  sample  solution. 
Grind  one  or  a  known  number  of  tablets 
using  a  mortar  and  pestie 
Quantitativriy  bansfiBr  the  ground 
tablet(s)  faitoa  sidtable  volmiietric  flask, 
sonicate  and  dilute  widi  0.lAf  phosphate 
buffer.  pH  7.0  to  a  concentration  of  4 
milligrams  per  milliliter.  Centrifuge  the 
sample  at  3,000  revolutions  per  minute 
for  10  minutes.  Take  an  alhpiot  of  the 
supernatant  and  qualitatively  diute  to  a 
concentration  of  OJS  milligram  of 
cefixime  activity  per  milliliter  In  O.lM 
phosphate  bu^.  pH  7.0  (estimated). 

(ii)  Calculations.  Calculate  the 
cefixime  content  as  foBows: 


A.  X  A  ycd 


MilUparas 

of        ^ 

cefixime   ™        >»«.•. 
par  tablet  ^^' 


wheret  jr - 

Au  a  Area  of  the  cefixime  peak  la  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  otMerved  for 

the  atindard): 
A,  =  Area  of  die  cefixime  peak  tn  tfie 

chromatogram  of  the  cefixime  working 

standard. 
Pt  =  Ceflxlrae  activity  In  6»k  cefixime 

twitUag  ataadard  solutioa  in  micrograms 

per  miUiliten 
d  =  DiiotioB  factor  <rfdie  sample:  and 
f>  =  Nonber  of  tablets  in  the  sample; 

(2)  Moisture.  Proceed  as  directed  in 
S436J01(rfdd8  chapter. 

(3)  Dissolution  test  Proceed  as 
diredted  hi  8  430.215  of  this  chapter.  The 
quantity  Q  (die  amount  of  cefixime 
dissolved)  Is  75  percent  within  45 
minutes. 

(4)  Identity.  Hie  hi^-peifomiance 
liquid  clutimatogram  of  the  sample 
determined  as  dkected  in  paragraph 
(b)(1)  of  this  section  compares 
qualitatively  to  that  of  the  cefixime 
working  standard. 

Dated  lone  14. 19e& 

Sammie  R.  Ypong. 

Deputy  Director.  Office  of  Compliance. 
Center  for  Drug  Evaluation  and  Jteeearch. 
[ni  Doa  8»-14118  Filed  6-^-«S:  845am| 
aajjiio  cooe  4i«»4t-ii 
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21CFRpart558  ! 

NMrAnimal  Drugs  for  UtelnAiiimai 
FMds,  NwMin  Mid  Roxarsontt        ^ 

AQCNCV:  Pood  and  Drug  Administration. 
ACTION:  Final  rule. 


:  The  Food  and  Drug      >    ' 
Administration  (PDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  ofa  new  animal  drug 
application  (NADA)  filed  by  Elanco 
Products  Co.  The  NADA  provides  for 
using  separately  approved  Type  A     j 
medicated  articles  containing  either 
narasin  or  roxarsone  to  manufacture  a 
combination  l^pe  C  medicated  feed  for 
the  prevention  of  coccidiosis  in  broiler 
chickens.  i    ' 

EFFBCnvc  OATC:  lune  28, 1968.        i 

FOR  nmTHEII  MRMMATWN  COMT  Aflfn 

Lubomyr  Babiak,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  DrUg 
Administration.  5800  Fishers  Lane.  \ 
Rockville.  MD  20857, 301-443-4913.  ' 
SUPPLaWNTARV  wroiiiiATiow;  ElancoN 
Products  Co..  a  Division  of  Eli  Lilly  ft 
Co..  Lilly  Corporate  Center, 
Indianapolis.  IN  48285.  has  filed  NADA 
140-445  providing  for  combining 
separately  approved  narasin  and  ' 
roxarsone  Type  A  medicated  aritcles  to 
make  a  Type  C  medicated  feed 
containing  54  to  72  grams  of  narasin  per 
ton  and  45.4  grams  of  roxarsone  per  ton 
for  use  in  broiler  chickens  for  the 
prevention  of  coccidiosis  caused  by 
Eimeria  tenella,  E.  necatrix,  E. 
acervulina.  E  maxima,  E  bninetti,  and 
E  mivati  including  some  field  strains  of- 
E  tenella  which  are  more  susceptible  to 
roxarsone  combined  with  narasin  than 
to  narasin  alone. 

The  application  is  approved  and  the 
regulations  are  amended  accordingly. 
The  basis  for  approval  is  discussed  in 
the  freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  «  514.11(e)(2)lii)  (21 
CFR514.11(e)(2)(ii)).  a  summary  of     ., 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-d05),  Food  and  Drug 
Administration.  Room  4-82. 5600  Fishers 
Lane,  Rockville.  NO)  20857.  fipm  9  ajn. 
to  4  p.m.,  Monday  ttuvugh  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(ii]  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  si^iificant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement . 
is  required. 


List  of  Sufajeds  is  21  CFR  Part  558 

Aidmardru^  Animal  fieedii. 

Therefor^,  under  tlie  Federal  Food. 
Drug,  and  Cosmetic  Act  aiid  umter 
authority  delegated  to  the  Commissioner 
of  Food  an^^Dhrugs  and  redeicsated  to 
the  Director  of  the  Center  for  Veterinary 
Medicine.  Part  558  is  amended  as 
follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read.as  follows: 

Authority:  Sec.  512. 82  Stat.  343-351  (21 
U.S.C.  3S0b);  a  CFR  S.10  and  6.83. 

2.  Section  55&3e3  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 


9S58J63 


(c)  Cond!r//(7/}s  o/u«e.  It  is  used  as 
follows: 

(1)  Broiler  chickena—^x)  Amount  per 
ton.  Narasin.  64  to  72  grams. 

(A)  bidicationa  for  use.  For  prevention 
of  coccidiosis  caused  by  Eimeria 
necatrix.  E.  tenella,  E  acervulina,  E 
brunetti,  E  mivati,  and  E  maxima. 

(B)  Limitations.  For  broiler  chickens 
only.  Feed  continuously  as  sole  ration. 
Do  not  allow  adult  turkeys,  horses,  or 
other  equines  access  to  narasin 
formulations.  Ingestion  of  narasin  by 
these  species  has  been  fatal. 

(ii)  Amount  per  ton.  Narasin,  54  to  72 
grams,  plus  roxarsone  45.4  grams  (0.005 
percent). 

(A)  Indications  for  use.  For  the 
prevention  of  coccidiosis  in  broiler 
chickens  caused  by  Eimeria  tenella,  E 
necatrix,  E  acervulina,  E  maxima,  E 
brunetti,  and  E  mivati  includii^  some 
field  strains  of  £1  tenella  which  are  more 
susceptible  to  roxarsone  combined  with 
narasin  than  to  narasin  alone. 

(B)  Limitations.  For  broiler  chickens 
only,  feed  continuously  as  the  sole 
ration;  do  not  feed  to  laying  chickens; 
may  be  fatal  if  accidentally  fed  to  adult 
turkeys  or  to  horses;  withcfraw  5  days 
before  slaughter  as  sole  source  of 
oiganic  arsenic:  not  api»t)ved  for  use 
with  pellet  binders. 

(2ypi6««ved) 

3.  Section  658.530  is  amanded  by 
adding  new  paragraph  (dK4)(vi)  to  read 
as  follows: 

S5S8.530   Roxaraonn. 

(d)  •  •• '^ '.  .  ^' 

w  •.*•■  ..-.1     •--...'.:.... 

(vi)  Roxarsdnenay!  be  i»«l  In 
combination  with  narasin  as  in  f  558:363 
of  this  part. 


Dated:  )iBie  14. 1988.  " 

Gaiald  B.  Guirt.      '       -  ' 
Director..CbnlerforVeleniwryMtdif!ine. 
(PR  Doc  88-14284  FHed  6-27-68;  S^lS'aml 
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INTERNATIONAL  OEVELOPMENT 
COOPERATION  AGENCY 

Agsncy  for  kitsmsttonsl  DsvslopnMMM 

22  CFR  Part  206 


TasHroony  by 
iToaucDOiicn 
iTocssoingi  wnara 


andtha 
In 
AJA  Is  Not  Party 


aocncy:  Agency  for  International 
Development  HXIA. 

ACTKHt  Rnal  rule.  '  "  ■ '    •' ' 


r.  This  rule  adds  a  new  Part  20Q, 
to  Title  22  of  the  Code  of  Federal 
Regulations.  It  generally  provides  that 
A.LD.  employees  may  not  give 
testimony  or  provide  documents  as  part 
of  their  official  duties  nvithoot  the 
approval  of  A.I.D.'s  General  Counsel  or 
his  designee  inUtigaticm  where  A.I.D.  is 
not  a  party.  The  purpose  of  this 
regulation  is  to  maintain  the  A.I.D. 
policy  of  strict  impartiality  with  respect 
to  private  litigants  and  to  minimize  the 
distruption  of  official  duties. 

EPFECnVC  DATC  June  28. 1988. 

FOR  FURTHER  INFORMATNIII  CONTACTS 

Gary  M.  Winter.  Assistant  General 
Counsel  for  Litigation  and  &iforcement 
Agency  for  International  Development 
Washington,  DC  20523.  (202)  647-8874. 

auwixMCNTARv  information:  On  May  : 
10. 1968.  A.I.D.  requested  comments  on  a 
proposed  new  Part  206  to  Title  22  of  tiie 
Code  of  Federal  Regulations.  (53  FR 
16559-60).  No  public  comments  were 
received  during  the  thirty-day  comment 
period.  •     ■ 

List  of  Subjecto  in  22CFR  Part  208 

Administrative  practice  and 
procedure. 

Acconttngly.  Title  22  of  the  Code  of 
Federal  itegulations  is  amended  by 
adding  a  new  Part  206  as  follows: 

PART  206— TESTIMONY  BY 
EMPLOYfeCS  AND  tli^  PROiDUiBTION 
OF  DOCUMENTS  m  PROCGEDINQS 
YVHERE  A.M>.  B  HPT  A  PARTY 

Sac         :\  '-';tv 

208.1  Piu^ioii^'aiMl'aaiilpe. 

206.2  Prodhction  or  diadOMne  prohilMted 
wnieM  approved  l>y  the  General  Ceuh^l. 

206.3  Procadufe  in  the  event  of  a  demand 
for  production  or  diadosio*. 


h  *  -t^^^j^^ir:;  '>> 


itb^fititf  t  viltm  m.'^M^f^m^;ff^  ai^i^ 


'^u*- 


Sac  -jt      '        --•.:*  ■      -     ■ 

206.4    ProcMnn  wImm  a  decision 

concerning  i  demand  is  not  made  prior 
to  the  ttn^  response  to  the  demand  is 
requtivd.;)    •      i      - 

20&S    proceili  re  in  the.  event  of  an  adverse 
ruling.*    i 

aOM   Ccmsiqi  rations  In  detonnlnlng 

whether  HOdttctioa  or  disclosure  should 
be  made  ^itusuant  to  a  demand. 
Aothority:  Sec.  121.  Foreign  Assbtance  Act 

of  1961.  as  an^ed.  75  StaL  424  (22  U.&C 

S208.1    I>UI|4mi 

(a)This| 
tobefbU 
theU5. 
Developae 
party, 
other  ( 
a  "demand" 
authority  te\ 
part  is  issue 
disclosure  ( 


;  whenc 


:  sets  forth  the  procedures 
^  in  pniceediagaiiiiivhiich 
licy  forfntetnational 
f  (the  "Agemsy")  is«bt« 
sraaubpoenai  order  Or  - 

I  (collectively  referred  to  aa 
T  ft  court  or  other 

lortfa  in  §  206.1(d)  of  this 
[for  theprodoctioii  or 

II  j  anjrmaterial  ooDitained 
in  the  files  ofthe  Agency,  (2)  any 
information  nlating  to  material 
contained  in  the  files  of  tha  Agency,  or 
(3)  any  infoifaation  or  material  acquired 
by  any  pers^^  while  such  person  was  an 
employee  of[me  Agency  as  a  part  of  the 
performance  Ipi  his  official  duties  or 
because  of  t|i»  official  status. 

(b)  For  puftioses  of  this  part  the  term 
"employee  oidie  Agency"  includes  all 
officers  and  Employees  of  th9  Agency 
appointed  bVl  or  aubfect  to  the 
supervision,  iluisdiction  or  control  of. 
the  Adminisj^tor  of  the  Agency, 
including  petiooa)  services  contractors. 

(c)  This  9^i9  intended  to  provide 
inatructtons  ragarding  the  internal 
operations  oil  the  Ageiacy,  and  is  not 
intended,  and  does  not  and  may  not  be 
relied  upon,  jtb  create  «ny  right  or 
benefit  suNtantive  or  procedural, 
enforceable.jat  law  by  a  party  againi|t 
the  Agezicy.|    . 

(d)  This  p4rt  applies  to: 

(1)  State  and  local  court  . 
administratiyie  and  legislative 
proceedings] ! 

(2)  Pedeinl  jcourt  and  administrative 
proceedings]  i 

(e)  This  p4^  doe«  not  ai^ply  to: 

(1)  Conp^ional  reqtieato  w 
subpoenas  m  testimony  or  docimtents. 

(2)  BmplojMs  or  former  employees 
making  app^f  ranees  solely  in  their 
private  capwity  in  legal  or 
administrativiB  proce^ings  diat  do  not 
relate  to  the  jAgancy  (iuch  as  cases 
arising  out  at|tra£Bc  acddents,  domj^stic 
relations,  et^^.  Any  question  whethier 
the  appeara^fce  relates  solely  to  the 
employee's  «  former  emirfoyee's  private 
capacity  shculd,  be  referred  to  the 
General  CoiMmI  or  hia  designee. 

(f).NoUdni|bi  this  part  affects    . 
disclosure  ofinfbrmaticm  under  the 


Freedom  of  Infbnnatidn  Act  5  U;S.C. 
552,  the  Privacy  Act  5  U.S.C  552a.  the 
Sunshikie  Act  S  U.8Xi.  652b,  or  the 
Agpncy^s  idiplementingit^ations. 
NothingJn  tUg^art  odi^fwise  permits 
disclosure  of  inlbimation  by  the  Agency 
except  as  is  ikovided  by  statue  or  other 
applfcabie  law. 


8  206.2   Production  or  t 

lappfowodby  I 


No  employee  or  former  eii^>loyee  of 
the  Agency  shall  in  response  io  a    . 
demandof  a  oowt  or  other  authority  i^t 
forth  io  i206kt(d).  produce  any  jnatiGirial 
or  disclose  any  lnfonnati<m  deaoribed  in 
1 206rl(a)  witbeot  the  approval  of  the 
Genefil  Counsel  or  his  deaign«e.. 

IJNWat  Ht|OMM''it  In  |ha  aw  wt  of  a 
lort 


(a)  Whenever  an  employee  or  former 
employee  of  the  Agency  receives  a 
demand  fc>r  the  prpduction  of  material  or 
the  disclosure  of  ihfmmation  described 
in  i  206.1(a),  he  shall  immediately  notify 
and  provide  a  o^y  of  the  demand  to  the 
General  Counsel  or  his  designee.  The 
Genieral  Counsel  or  hi6  designee,  shall 
be  furnished  liy  the  party  causing  the 
demand  to  be  issued  or  served  a  written 
summary  of  the  ihiipnaation  sought  its 
releywee  to  tfatf  proci|(Khng  in 
coniiectfon  witfi  which  it  was  acrve4      v 
and  why  die  bifoisnatiDn  aou^t  ia.  la  *  -! 
uniavailablaby  any  other  means  orlirom 
any  other  sources. 

(b)  Hie  General  Counsel  or  his 
designee,  in  consultation  with 
appripriate  Agency  officials,  and  in  light 
of  the  coqiiderations  listed  in  §  206.6, 
will  determine  whether  the  person  on 
whom  the  demand  was  served  should 
respond  to  the  demand. 

(c)  To  die  extent  he  deems  it 
necessary  or  expropriate,  die  General 
Counsel  or  his  designee,  may  also 
require  bom  the  party  causing  such 
demand  to  be  issued  or  served  a  plan  of 
all  reasonably  foreseeable  demands, 
including  but  not  limited  to  names  of  all 
employees  and  former  empbyees  from 
whom  discovery  will  be  sought  areas  of 
inquiry,  length  m  time  of  proceeduigs 
requiring  oral  testimony  uid      . 
idmtifkiation  of  documents  to  be  lised    ' 
or  whose  production  is  sought 


laoM 

GonseinnB  a  •■neM  ■  ubi  imoe  jHioF  10 

rsquirsd. 

If  the  response  to  the  demand  is 
required  befcne  the  instructions  from  the 
General  Counsel  or  his  designee,  are 
received,  ah  attorney  designated  by  the 
DepartmeAt  of  lustiee  for  tfi'e  purpose 
shalt  Appear  with  the  employee  or 
former  employee  upon  whom  tile 


demand  haybemAad^^ii^al^ 
hirniflh  the  court  or  other  ajimority  with' 
a  copy  of  the  regulations  contained  in 
this  part  and  ii^forra  tfie  court  or  other 
authority  that  the  demand  has  been,  or 
is  being/as  the  case  may  be,  referred  for 
the  prompt  consideration  of  the  GeneraJ 
Cotmsel  and'shall  respectfully  request  ~ 
the  court  or  other  authority  to  stay  the 
deinand  pending  receipt  of  the  requested 
instructions. 

f  aPM  Proeedur*  In  tiN  fvoni  ol  an 


">-h^-;.^ 


,  .l!dieooiii!t«r 

to  slfty  Ml*  ti^ai  dwileinaBd  in 
rcaspooss  to  JLieqoeit  Bwda  ioL, .: 
accordance  with  S  2QB.4  pending  receipt 
of  imtrttcbpas,^  if  |he  court  or  other 
authorify  rules  thist  the  demand  must  be 
complied  with  irrespective  of 
instructions  not  to  produce  the  material 
or  disclose  the  information  sought  the 
employuee  or  former  employee  upon 
whom  the  demtind  has  been  macfe  shall 
respectfuQy  decline  to  comply  with  the 
demand  citing  this  part  and  United 
States  ex  nLTpui^y.BmBn,MO  UJS. 
462(1951).        :^..    <^.  7     ,;. 

•  AAA  S         ^ *  -* ** I^  'Ji-a'aM    I  lit    I  I  I    I 

9  moA  •  vQiHiQvraiionv  wi  VMiwimnp 

rmade  pinutonrt^a  tfsMmd.;  •''.':;;:  V  ^  '^ 

(a)  In  deciding  whether  to  make 
disclosures  pwsuant  to  a  demand  the 
General  Counsel,  or  his  draignee,  may 
consider,  among  things: 

(1)  Whether  such  disclosure  is    . 
appropriate  tmder  the  rules  of  procedure 
governing  the  case  or  matter  in  wdiich 
the  demand  arose,  and 

(2)  Whether  disclosure  is  appropriate 
luider  the  relevant  substantive  law 
concerning  privilege.   ■ 

(b)  Among  the  demetnds  in  response  to 
whidi  disclosure  will  |iot  be  made  are 
those  demands  with  respect  to  which 
any  of  the  following  factors  exist 

(1)  Disclosure  would  violate  a  statute 
or  a  rule  of  procedure, 

(2)  Disclosure  would  violate  a  specific 
regulation.   ' 

(3)  Disclosure  would  reveal  classified 
information,  unless  appropriately 
declassified  by  the  originating  agen^, 

(4)  Disdosura.  would  reveal  .trade 
secrets  or  propfietaiy  information 
without  the  owner's  consent 

(5)  Disclosure  would  odierwise 
adversely  affect  the  foreign  policy 
interets  of  die  United  State*  or  impair 
the  foreign  assistaiffiB<pragram  of  the 
United  State*,  or     •• 

(6)  Disclosure  wotiid  hnpaii' an 
ongoing  Inspector  Geneitd  or  .       ' 
DJBpartraent  of  Justice  investigation. 


BEST.COPY  AVAILABLE 
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«w 


Dated:  ivM^aiaaa.' 

H<nntdM.Fiy. 

General  CoontaL 


HomM  BMidii^i  KykoteMwi  AZ 


DEPARIMENT  OF  THE  MTEmOR 

OUIm  of  Sktrfkoc  MhftiQ  RwtaimlfQn 


aOCFRPadTSe     4j      , 

Approvil  of  Um  AbwidonMl  Hbw  E>WKt 

lOlttI 


:OfBc«  of  SuifjMie  Mining 

ReclanatfoB  and  Enfon^ment  (OSMR^ 
action:  Final  rule. 


rrbi  1982,  the  Hopi  TVibe  (tlie 
Tnbcj  subnrittiBu  its  proposeo 
Abandomd  Mine  Laind  Redamation 
Plan  ftiie  Raiti  to  cXjR^Rs  ofraer  the 
SunwK'MbnQg  Control  mo  RecIamatioR 
Act  of  1«77  (SMGRA).  OO^filB 
pubbaiied  iwtioe  of  its  receipt  of  tlie 
draft  Plan  and  requested  public 
comm^its.  The  comment  period 
nmained  i^Mn.  bul  no  finOer  actioa 
was  taken  at  thai  tune  due  to  the  lack  of  - 
authorizing  legislation  under  section  710 
ofSMCRA. 

0»  ^rijr  Tf,  1987,  legislatieB  was 
enacted  not  araieriwd  die  Cnw, 
Navajo  and  Hopi  Trftes  to  adopt 
abandoned  arine  bod  ledmatioB 
(AMUt)  prapans  without  prior 
approNod  of 'firtel  aarfseeodoipg^ 
regulatory  programs.  OSMRBieapened 
the  ronwniit  period  ier  ceoaidarotioo  of 
adequacy  of  the  Hopi  Tribe'a  Plao.  No 
public  comments  on  the  Hfl|ii  Plan  woe 
received.  After  cooaideratioo  of 
revisions  die  Tribe  niade  to  the  Han  in 
response  to  OSMRE's  review  coounents. 
the  Assistant  Sectetaiy  for  Land  and 
Minerals  Ktenagpment  of  the 
Department  of  die  faiterfor  has 
determined  that  the  Hopi  Tribe's 
Abandoned  Mne  Land  Reclamation 
Plan  meets  the  requirements  of  ^lOtA 
and  die  Secretary's  regulatioiis. 
According,  die  AssistaBt  Sectetaiy  has 
approved  the  ^pt  Pl^ 
VFfCnvc  OAlE  Jme  28. 1988. 
ADonci  in.  Copies  of  the  fiA  text  of  the 
Hopi  Man  are  available  for  review 
during  regntar  buaiBCsa  kouto  at  the 
following  locoMqoa:       ...,..>... 

Office  of  Sarfaco  Mioiw  Reclsmation 
and  BufigceaMBt  Agaqauqae  field 
OfRce,  625  Silver  Avenue.  &W..  S«tte 
310.  Albitqufenitta.  NMa7102 

Hopi  Abandoned  kfinc  Land  Pn^iam. 
The  Hopi  JsUte,  Hopi  Tribal^QMMex. 


(Sfll^78»- 


LBadigrouad 

II.  Proposed  AMLR  Plan 

m.  Assistaoi  SawsSwyli 

V.  Assistaot  Secretaiy^s  Decision 

VLl 

I. 

Title  IV  of  SMCRA  estafaliBlMa  an 
AMLR  prama  for  dM  poifoaa  of 
reclaio^laad  aad  water  reaoaraaa 
adversely  aSiactad  by  poat  oiiaiiif.  This 
program  is  funded  by  a  redamation  fee 
imposed  on  oool  psodOcd— .  Lands  aiid 
waters  eogfofOBonoCRHoafion  aiioer 
TitieiVi 
or  were  aftacfd  fay  i 


prior  to  AagastS.  1977,  aodfar  whidi 
theiQ  ia  oo  woU— iog  ta  ipcnaihimy  fai 
redaaoatkiDHider  State.  PMetai.  or 
Triballaws; 

"ntle  IV  ptoeidasfcr  State  arTMbal 
submittal  to  OSMKB  of  «B  AMUl 


I  SO  CFR  Faifs  890  dtooovk . 

888  duit  fanplamrt  Title  IV  of  SMCRA. 
Under  those  regoioliooo  the  Seeretaiy  ie 
' reqinred toicvh.*  miMiudop plau 
and  aoKcil  and  censidar  oomaKiils  of 
State  and  Federal  ageftdes  and  die 
public.  Based  en  mdk  tUMiaeHta  and 
review,  the  Secrctaiy  wHFdetenBine  if  a 
State  or  Tribe  hM  fl»  abflp^  and 
necessary  IdgWaitlon  to  Implement  the 
provisions  of  Title  IV.  Alter  niddbag  sndi 
a  detemmotion,  the  Secretary  may 
approve  a  Slate  or  llribol  program  and 
grant  the  State  or  Tribe  exdosive 
authority  to  admiRister  its  approved 
program. 

Ordinarfly.  a  State  or  Tribe  most  have 
an  approved  sailaie  mining  regulatory 
program  prior  to  subwittd  (rf'sn  AMLR 
prolan  IQ  06MRE  as  reqirired  by 
section  405  of  SMCRA  However,  on  July 
11, 1987,  hosidsot  Reogon  signed 
legislstjon  that  aothorted  the  Crow, 
Neva ja  and  Hep*  Tribes  to  obtain 
AMLR  propams  widiout  prior  approval 
of  regulatory  programs. 

States  and  Indian  Tribes  ate  also 
allowed  to  request  autbori^  to  conduct 
emergenqr  roeponse  ledamati^a 
activities.  Guidelines  for  AMLR  Plan 
provisions  concerning  wssuinption  of 
emeigenG>  response  authority  were    , 
published  on  September  29. 1882  in  tha 
Fedssal  BagMoc.  47  FR  42728.  and 
provide  tha  appBcafala  crtterla'by  which 
to  judge  the  «de(|iiacy  of  the  A^flJt,  Plan 
provisions.  Emeigeacy  redaowtioo 


-activities  are  set '{or<}»  in  sedien  410  of 
SMCRA.  ThoHsp^lMboVAMUt  Plan 

Qoes  not  icqoesv  emeigencsy  response 
.authority. 

n.  Psa^aoa4AM»flaa 

The  HopiTdbewbadtied^onM  to 
OSMBBoo] 
announced! 

tiBlholilir' 
22.  lfl8OftiiSBmai>0ter,il7Hr»l78»->  ' 
31711.  No  closing  date  for  that  comment ' 
period  was  set.  .  / 

The  Hi^ti  Tribo  sabmitted  a  revised 
draft /UAR  Plan  on  loly  2S.  1983.  but 
further  action  on  the  Plus  was 

tegislatioB  uadsr  sadk»  710  of  SMCRA. 

0»  My  11. 1087*1 
signed  a  sup 
BID,  Pob.  L.  100-71.  whtdftaodMsiaed  die 
Crow;  NawoiOk  and  Hops  Tribes  Ie 
obtaiM  AMLR  pro|nuB»^«nd»ul  prior 
approval  of i     ~ 
programs  as  4 

sectioB  400  of  SMCRA.  hi  rasp  BBsato 
that  iHgislsUcK.  06MHE  ortlBad  fUtt 
H(9i  Tribe  dMt  it  wodd  MOpes  ila 
review  of  dw  Iribe*!  Phia.  CMMRE 
review( 

aodprovideatiw'ftlhawlfci 
fori««isii«itloi 
of  SKCRA.  A  ■aqueat.far  poUc 
c(Hninaols  and  a  dadog  data-far  the 
comment  period  waa  OnMoaBQad4D  the 
Decemher  4. 1007  FadlaUhBlaiv.  S2 
FR  46005-40087.  No  piMe  I 
reqaeitsfcral 

:  receivaA  aMt  the  oonoMRt  period 
dosed  OP  Jnnaaiy  4. 1880  "JW  Hopi 
Tribe  sabodttad  redstaBS  to  te  draft 
plan  hi  Much  and  Moy.  1080.  io 
accordanoo  with  OSMRE's  September 
1987  review  saggasBoiis. 

Au  of  tno  events  descrned  above  are 
documented  in  the  Title  IV 
Administrative  Record  of  Ikt  Hopi 
Tribe.  The  Administrative  Record  is 
available  for  pobBc  review  at  the 
Albuquerque.  New  Mtexico  address  of 
OSMRE  listed  above.     . 

The  proposed  AMLR  Plaii  wodd 
provide  authority  for  the  Hopi  Tribe  to 
condud  a  ndoiaatioa  progpan  on  Hq;>i 
(Indiaa)  lands  as  the  tano  "lothan 
lands"  is  defined  ia  sedioB  TOU^  of 
SMCRA  (see  refetenco  to  "Indian  lands" 
in  30  cut  872.11(1^3)).  Indiaa  bads 
occur  within  aad  outride  traditional 
reservatioo  boaiidarifq*.  Althoagh  there 
may  ba  certain  jurisdictionsl  li^tations 
to  the  Tribe's  adfabrity  to  undertake 
certaia  todamatton  adivitias  outside 
die  Reseni«ti«i.the  "rribol  AMLR  Mao 
presents  a  variety  of  larhaiatiow 
procedures  andaetivitiea  which  would 
allow  the  Tribe  to  uoderti^  ite 


reclamatiop 
thej 


unatia^praBra 
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am 


.         im  without  violatiag 
looBi  lights  of  othar  parties. 


jiiriadiii^oaariii 

HL  A8si«f4^  Seoetary's  Findings 

The  Assktant  Secretary  for  Land  and 
Minerals  M  inagement  finds  that  the 
Hopi  Tribei  fubmltted  a  Plan  for  the 
reclamation  of  abandoned  mine  lands 
pursuant  tp  'the  provisions  of  J>ub.  L 
100-71  and  ^CRA.  Based  on  a  review 
of  that  subnissipn,  the  Assistant 
Secretary  ^^  finds  that: 

1.  Adequate  provisions  wentmade  for 
public  continent  in  the  developoiept  of 
the  Plan:  .  -:  .. 

2.  Views  4C.olher  Federal  «igenci^ 
having  an  ntefiest  in  the  |^  we^e  ^ 
aioUdted  aM  considered: 

^^l)iraib»hsfe4i9l«g&Utt(hoflty.  - 
poUcies.  tfM  administrative  struc^tira 
necessoy  j^cany  out  die  AMLA Plan: 

4.  The  AMLR  Plan  meets  all  the 
requiretneiltfB  of  SiAciiapter  R  of  30  a>R 
Chapter  Vukresulations  and  of  8MCRA: 

5.  The'AMLR  Plan  ineets  aH  tfw 
reqi^remefi  tti  of  all  applicable  Ttibal 
andPeiiUrfl  Ijlawt  aiul  liegDlatiokis; 

0.  The  HdpiAMLR  Plan  has  not'  . : 
requested  i  ftfaority  to  assume    . 
emergency  ijesponse  authority  as  set 
forthla  Sedtton  410  of  SMCRA: 

7.TbeH^biTribe?s^klLRplan. 
including  amendments  thereto, 
addresses  |u  Flannquirements 
-CFRM4.m 


.»*,'.' 


■»>: 


iV.PuUkJ 

NocMyii^ntowefereoeived.by  ' 
OSMRE  ootti^niing  the  Hopi  AMLR 
Plan  durlBi  Ui«  period  between 
December  il  1967  aiid  January  4. 1968 
when  oomments  and  requests  for  a 
meeting  or  Hearing  were  solicited.  No 
requests  for  ki  hearing  or  a  meeting  were 
received  diMng  diat  iHeriod  eidier. 

V.  Aasistadt  Secretaiy's  Dedsion 

Bated  oM  ttie  above  findings  and 
review,  thiel  Assistant  Secretary  for.  Land 
and-Minerw  Management  is  approving 
the  Hopi  Tijitw's  AMLR  Plan  under  the 
provisions  Of  30  CFR  884.14,  as  the  Plan 
was  submitted  in  July  1983  and  revised 
in  March  a«d  April  1968.  A  new  {  756.15 
of  Part  756 14  being  added  to  30  CFR 
Chapter  VU.|Subdiapter  E— Indian 
Lands  Pn^^m— to  implement  this^       . 
decision. This  approval  does  not    '^i- 
encompass  the  emergency  response 
authority  s^t  forth  in  Section  410  of 
SMCRA.      I 

VI.  PracediUal  Matters 

1.  Executive  Order  12291  and  the 
Regulatory  \fIexibiUty  Act 

his 


OSMREI 
rulemakingji 
and  has  dei  ^ined  < 


I  examined  this  final 
rji^der  Executive  Order  12291 
I  that  on  November 
23. 1967.  th4  Office  of  Management  and 


Budget  granted  OSMRE  an  exemption 
from  sections  3. 4, 7.  and-8  of  Bxecotive 
Order  12291  for  actioos  direcdy  related 
to  approval  or  disapproval  of  State     ■ 
reclamation  {rians  or  amendments.  • 
Therefore,  this  action  is  exempt  from 
preparation  of  »ragdatoiy  iinpaot  -> 
analysls-afld  regnlstoty  reviefrby  OKffl. 

This  ftileiniidhg  wa«  examfaied 
pursuaHt  fb'lMR^ialitoly  PlexlbOity 
Act  (5  U.S.C.  601  e«  807.).  aAd  die 
'  Depariment  eTthe  Ihterioi-  determined 
that  thi  rule  will  not  have  significant 
economic  efl!iBct  oii-a  subs^mfiaFiliHUber 
of  sinaU  entitle*.  No  burden  will  W 
iitippeed  Im  entttieil'operatlag  in- 
xomplianoe  wMr  the  ililct - 

ZComplianoB.  with  the  NatiffmiJ,    .  •  . .  ^ 

Environmental  Policy  Act     ■.•■'^'■■?!^_^'t-'_ 

Furtbermoofr,  OSMRE  determined  that 
the  approval,  of  State  and  tribal  AMLR 
plans  and  amendments  is  oafaMoricaUy 
excluded  fi?om  oompliahoe  wtli  the 
National  Environmental  Policy  Act  by 
the  D«ipartD)ent  of  die  Interior's  Manual, 
516  DM,6.  Appendix  8.  paragraph 
8.tf(9^. 

3.  Papepvtfrk  Reafaction 

This  rule  dofts  not  contafair  information 
collection  requinsni^its  which  nquire  ^ 
approval  by  the  OtRc^  of  Management 
tad  Budget  uniler  44  t£&C.  3507.    .^.r<.V 

Good  caj^  exists  «Mider9-U.8.d. 
553(d)  to  main;  tfaiii  iul^<kKioM«i  t^on 
publiqatibn.  lUs  will  e)$edit«  the   ■ 
granting  of  abandoned  mine  land 
reclamation  funds  to  die  Hopi  Tribe  so 
that  it' can  implement  its  AMLR  program 
immediately  and  undertake  Tribal 
reclamatton  projects  to  protect  the 
public  health  and  safety. 

list  of  Sttbjectain  30  CFR  Part  7B6 

Indian  lands.  Abandoned  Mine  Land 
Reclamation  Program. 

Accordingly.  Part  756  is  amended  as 
set  forth  below. 

Dated-  June  22, 19e& 
|.S.Giilet. 

Assistant  Secretary.  Load  cmdMiMrah 

Management.      ,\  '        .,,,  1 

PART  759— INDIAN  TRIBE 
ABANDONED  MINE  LAND 
RECLAMATION  PROGRAMS 

l.The  authority  citation  for  Part  756 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-e7  (30  U.S.C.  1201  et 
seq.)  and  Pub.  L 100-71. 

2.  Section  756.15  is  added  to  read  as 
follows: 


|75e,fS  -  Approrai  of  the  Hopi  Trtbe's 


The  Hopi  Tribe's  Abandoned  Mine 
Land  Reclamation  Plan  as  submitted  in. 
July  1963.  and  amended  in  March  and 
May  1968.  is  approved.  Copies  of  the 
approved  Plan  are  available  at  the 
'  following  locations: 

Office  of  Surfece  Mining  Reclamation 
and  Enforcement.  Albuquerque  Field 
Office,  625  Silver  Avenue.  8W.,  Suite 
3ia  Albuquerque.  NM  87102 

Hopi  Abandoned  Mine  Land  Program. 
The  H^  Tribe.  Hopi  Tribal  Complex. 
Hpnahni  i^ildiqg.  Kykotsmovi.  AZ 
88038. 

P«1>DC.  8»-145(n  Pii«ift-27-a8;jM6  aa4- 

■  ■'■■■'  "■  i::^PiS-':' 

DEPARTMENT  OF  TRANSPORTATION 

CoaBtOoard 

33CFRPart117 

(CQOS-M-231        ^ 


AhMHC 


Wslwwsy,  NC 

:  Coast  Guard.  t)OT-   .  V. 

ACTiONiTemporaiy  rale  ivitb  raqvaiptl^^^ 

comments.'      :'-'     ":       .'    -i'    - 


:  At  the  request  of  die  United 
States.k^uinJE|Coip«.  die  Goaist  Guard  is 
istfuingja  teraporary  role  to  govern  the  ' 
opei;ation9f  the  drawbridge  across  Uie 
AUantic  brtracoastal  Waterway,  mile 
240.7.  at  Camp  Lejeune,  North  Carolina. 
This  rule  is  being  issued  to  limit  the 
number  of  bridge  openings  duriiig 
daylight  hours  in  order  to  allow  the 
contractor  for  the  Marine  Corps,  owner 
of  the  bridge,  to  complete  mechanical 
repairs,  sand  blast  and  paint  the  bridge. 
This  section  still  provides  for  the 
reasonable  needs  of  navigation. 

BecauM  of  the  length  of  time  this 
temporary  rule  will  be  in  effect,  the 
Coast  Guard  requests  comments  on  the 
rule.  Hie  temporary  rule  may  be 
changed  based  on  comments  received. 

dates:  This  temporary  rule  is  effective 
from  July  11. 1988.  until  Septeniber  16, 
1988.  unless  amended  or  terminated 
before  that  date. 

Comments  on  the  temporary  rule  must 
be  received  on  or  before  July  10. 198a 

ADDRESS:  Comments  should  be  mailed 
to  Commander  (ob).  Fifth  Coast  Guard 
District.  431  Crawford  Street  "■- 

Portsmoudi,  Virginia  23704-5004.  The 
comments  received  will  be  available  for 
inspection  and  copying  at  Room  507  at  '  • 
the  above  address  between  8:00  a.m. 


/  Vol  sa;  Nd.  124  /  TiMtdiy.  Jum  m.  W»i  KMfea 


FrMb]^ 


nrSB 


Interestid  ftmmm  an  iiilrt  fo 
participate  in  this  ndeaaUng  by 
■ubMiWii^wi 

coBMBantB  ihauld  iadudc  tkttir  BaBM 
and  address.  idtBlify  Um  bridgSi  and 
give  leasoD  for  aay  racfMBmcBded 
chaages  tg  the  tanpotaiy  rub.  Persons 
destdtaf  adcnowle^pneat  tbat  tbeir 
comments  have  been  recefved-shouU 
enclose  a  stamped,  self-addressed 
postcwi  m  eawakpe. 

The  Commander.  FlAb  Osaet  Gmiri 
District,  will  evaluate  all 
commnnfcations  received  and  determine 

amended  in  li^t  of  comments  received. 
Dcaftiag  Infonnatioo 

The  drafters  of  this  notice  as*  Ann  B. 
Deaton,  project  officer,  and  CDR  Robert 
].  Reining,  project  attorney. 

lelTfl 


Marine  Corps^owaer  of  A«  (bawbridge 
atGamp  Lejeune,  Nbrdi  Carolina,  the 
Coast  CnMftf  is  issaing  a  tei^^orarjmDe 
govaming  the  operation  of  the 
drawwidBB  across  the  Adaatic 
Intmcoastal  Watenvey.  aOe  2<&7.  at 
Caatf^  Le{eune.  The  contractor  Cor  the 
wmk  has  Indfnted  tliat  ctoaed  periods 
wilt  be  necessary  Aving  dayUght  hours 
in  order  to  ceoqilete  ongoing 
mechanical  rqtairs.  and  to  sand  blast 
and  paint  tte  brid^  They  have 
requested  duree  ttree-hour  closures 
daily.  Monday  thro«^  Ftiday.  with  one- 
half  hoar  openingp  for  boats  in  be^Areen 
tadk  closed  perioid  to  aDow  for  the 
passage  of  anvoadung  and 
accumulated  vessels.  The  mechaaicaf 
repairs  can  only  be  acoHnpMied  with 
the  bridgP  in  Ae  dosed  position.  The 
closed  periods  for  the  sandblasting  and 
painting  are  required  to  rilow  for  the 
collection  of  sandblast/paint  debris,  and 
to  prevent  die  acddental  spiDage  of 
paioft  onto  beatsii  The  wetit  is  sdwdnled 
to  be^  en  Jriy  n.  IMBk  and  to  be 
compfciteit  by  Septembet  M^  1W8. 

The  two  major  commercial  waterway 
uaen  kMwn  Id  tnasit  tfiia  p«r«sB  of  the 
AICWW  have  been  cantaclad.  and  tte 
doaawa  have  been  oeotdinatedwitii 
thea^Tbey  have  indicated  they  can 
schedule  their  tatansMs  aioaad  die  doaed 
periada, 

The  albet  wateniNy  naamtlMt  require 
openings  eC  tUs  drawbtidge  we  ma^y 
recre^itoel  boaters.  While  die 


they 

througjs 

periods. 

wiUaolb* 

these 


raseolteAlClMW 


Ae  maiatanaaca  of  the  bfid|a»  1  find  that 
good  caaaaaMiaU  far  piiWifbh^thk 
temporasy  rak  withaut  piiUicatlaB  of  a 
nottoa  af  pwffgaadnileinalring  and  fat 
makiM  il  afiacliwa  ia  lasa  Aatt  30  days. 
PiiMisning  a  aotiea  of  pwpoaad 
rulanaldBg  anddakyiag  the  afiaelive 
date  is  inyracttcal.  since  the  saaaaar 
months  are  the  o|9ertua»tiiaa  tada 
most  of  this  work. 

Econoaaic  A  ssesaaieni  aad  CertifkatfaM 

This  temporary  rule  is  considered  to 
benon-majar  ondto'  Exeotttfve  brdbr 
1229T  and  nensilnfficant  undCT  the 
Department  ofTVaMjwrtatton  Mtgulatory 
policies  and  prabedDres  [44  FR  iKOf: 
Pebraaiji  2B.  tSTtQ 

WhiHe  the  temporary  rolle  may  have 
some  econondc  impact  on  oonunerciai 
navigation,  the  impact  is  expected  to  be 
minimal.  Theiefoia.  a  fatt  Mpdalaiy 
evaluation  is  considered  unnecessary. 
tniecoDCMetoir  le  naseo  on  tne  fect  tnaf 
tne  cfoaetf  pefVDtfs  Bavie.Deea 
cooRBHBiao  wHn  tav  najor  cossmercial 
waterway  oaer*  who  have  hidlealed 
they  will  schedule  their  tiaaaita  aioaad 
die  dosed  periods. 

Since  tbe  ei  ijaaailc  faapaet  of  Bris 
tempeswy  tela  ia  asqpected  l»  be 
minimd^  die  Csaat  Cward  Cer^ea  dial 
it  will  not  have  a  ngaflicmt  sceaaaiic 
impact  oa  a  atAslantial  mnf^er  of  saielf 
'featidas. 

Ust  of  Sttbiads  in  S3  am  Partli? 

Bridges. 

ReguladaM 

hi  coRsideratioa  of  the  foregoing.  Fait 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  temporarily  amended  as 
foUewr 

PART  117— DRAWBRIDGE 
OPERATION  REGULATKmS 

1.  The  authority  citation  in  Part  117 
continues  to  read  as  follows; 

Authority:  33  U.S.C  490;  49  CFR  1.46: 33 
CFR  lJMI-1  (8). 

2.  Section  117MI  Is  •■ 
new  paragraph  Ml 

117 JM 


•        •        •       '  •        • 

(d)  The  Camp  Lejeune  bridge,  mde 
2407.  near  ladtaoBvaie^  MC  sImK  aye 
on  signal,  except  the  draw  need  not 


p.nk,  on  hioadays  d)ro«g)K:Mdaya.oth«s 
than  Pedtaaf  holidays. 
^-  91  TUa  teopoiai]  mis  ia  aflacdve 
from  Jmjf  t%  19ML  BBuf  SaplBBiber  10^ 
iwkh  or  ann  Jtm  scnemnRi  lepoin. 
sanflMastfiQ^  andpatnttng  are 
conpfeted  ahead  of  sdiedtda.  whichever 
IS  earlier. 

Dated:  June  2a 


AeoTiMbaMlUS. 

PSflh  Coaat  Guard  District 

intDliftS 


VTVvMi^ 


ARCHtTECTURAL  AND 
TRANSMRfATIOII 


SeCFflPaKltM 

Enfofcamant  oT 


r  Didted  Stales  Architectural  and 
Transporiatian  BInriers  Compliance 
Board  (ATBCB}. 

action:  Tachaical  I 


r:  This  technical  amendment 
corrects  an  error  in  the  ArdAectaral 
and' 
BoacdTki 

discriminadaaattthabaaJaafhsniBrap 
which  www  pahHahad  ea  hfcy  &.  i 
(52FRUaM). 


Marie  W.  Smith.  ATBCB.  1111 18di  Street 
NW..  SuliaSMl  Wisahtaglea  DC  301861 
(202)  6ia-78M  (v/TDI^  Ihia  ia  not  a 
tattftea  awabat.  Ihia  aadce  ia  availabk 
on  caaaada  at  Iha  abaaa  addraaa  fas 
peraaaa  wtth  viaaal  I 


appivvnig  aie  legvlatieiia  pBonsiiecl  on 
Misy  S,  1607',  ttwATlnjEf  decided  to 
deletef^am  die  draR  aader 
consiMfatiBn  the  piwislen  which  was 
erroneeaely  puolfsheB  as  paragraph  (d} 
of  S  1154.160.  ine  erroneousQf  published 
provisiOR  relelcd  to  capUening  hi 
training  fmis  tnA  videotapes.  Tfaie 
'  technical  amendment  corrects  the  error 
by  removing  the  proviaiao  kom  the 
regulations. 

list  of  Subjects  in  36  Cn  Part  UM 

Blind.  Cfeil 


Eqaal 
buiUii«a 


\  jacaniea.  HaadiraHied. 


amended  a» 


aadnemgperteUba 

Bmud. 

C7RP)artl1S4ia 
forth  betow. 


PART  11544^IFOflCEaTlfrOF 

ACnVRIEt  QONDUeTED  BT  THE 
ARCHITECTtlRALANO 
TRANSMMPMTIOII  BARfilERS 
COMPtMinlBCMBO 

The  authoii^  citation  for  part  1154 
continues  to  r^  aa  foOowt. 

Aalhar^.  sk  804  e«  the  RdMbiUtafton 
Act  of  1973  f2»|Q)JLC  TM). 

S 1 154.160    ui^M(ia« 

Z  In  { 115^^60,  paragraph  (d)  i» 
renuwad,  and  parayaph  (e)ia 
ledetignatad  1^  para^aph  (d). 

[FR  Doc  flO-14^  PRetf  B-27-8ac  8:45  am) 


POSTAL  SEl<ttlCE 
39  CFR  Partial 


AOENCv:  Postff  Service. 
action:  FiullMilc. 


SUMMAIIV:  The-  Pbstal  Service  has    - 
determined  t<j\  ^impDi^  and  ninA»tni«» 
iu  procuremet^  procecbires.  with  greater 
emphasis  on  hosiness  objectives.  For 
that  purpose  ikjhas  prepared  a  coaipleta 
replacement  of  the  Postal  Contracting 
Manual  (whfa|i  is  incorporated  hi  the 
Federal  Register  by  reference)  in  the 
form  of  a  revi^M  r«uimbered.  and 
renamed  Rrocp^ement  ManuaL  The  new 
Manoof  empharixes  signfficant  poUciea 
and  prooessei  rather  than  dstaOed 
procedures,  a^  ta  fiafoided  to  be  less 
complex  and  t«sier  to  use.  It  follows 
established  co|amerdal  procedures 
wherever  poa^e.  to  tha  extent 
consistent  wi»  the  Pbstal  Service's 
mission  and  sUtntoiy  leqalrements.  It 
pravideKgreakrdlsereftion  (o 
contractlBg  omcen  and  Itostal  Service 
ofBdats  to  ecndse  busioeM  fodpaent 
ift  the  man;  dfUiimis  Aat  must  be 
made  iffthe  o^wte  6f  a  procuramenL 
c^ncnvt  OM.^  luoe  i.  iflttL^:  j 

ImpUnaotanoD  dates:  Htadquartetp  . 
Qffioa^  hMH^PMvMMl  Offing 
Design-aadGoMteaciisa 


Service  OBfcaK  US,  ^satal  Service  Field 
Divisions:  Bedfliee  Senrlce  Centsrs  aed 
Facilities  Service  Offlcea— August  1. 
1988. 

RMrai|ninMFOmMTION  GONTACR 
)eaa  f.  PkovosI  CS02)  2B8mB35. 

twwnmrMiv  MTOMunoM:  On 
September  30. 1987.  the  Festal  Service 
published  for  comment  in  the  Fedend 
RegEster  (52  FR  36S00)  notices  of  the 
establishment  of  the  Procurement 
Manual  to  reptece  the  I^wtal 
CeotractiBg  ManuaL  Copies  of  the 
proposed  Arecurement  Manual  were 
made  available  upon  request,  and 
interested  penons  were  invited  to 
submit  coauBeats  on  du  Mamial  bjp 
NoveBriMr3ai9B7. 

Two  eoaoMBtera  responded  to  our 
invitation.  One  commenter  favored  the 
establishmeat  of  the  new  Procnrement 
Manuai.  its  adaption  of  broad  goideliiies 
and  aore  flexible  apptoech  to 
proGuteaMBA.  thegicater  discretiaB  it 
grants  to  coatneteg  officers,  and  its 
reduced  emphasis  on  detaikd 
procedaees. 

The  other  coauaeater  aiynd  tfiat  Sk 
tradiaioMBl  0M8  coo^ietittve  bid  sfsteav 
repreeealed  by  the  pncedmaJa  the 
Poetal  CoataactiiV  Maviat  is  aooid  and 
should  not  be  abandoned.  Hw 
comraeMer  behevee  that  Urn  qrslem 
adopted  br  the  Poetai  Sesvise  in  tfie 
new  nocBiaaeat  ManMi  te  which 
certain  "pBaqaalified  contrBetaKs"  wilt 
be  allowed  to  cooqiete  fsr  oonstiactieB 
contracts,  which  woakl  be  awarded  OB  a 
negotiated  baaia.  te  qipiopriate  for  die 
privateaeetat;  edrick  is  strong 
influeacedby  BMgket  forcae,  bat  not 
flttihg  fw  roatiae  GflveiBBant 
cantraelteg.  siace  Government  fenctfons 
as  a  BioBopdgr. 

The  Postal  Service  does  aot  ayree  that 
the  second  commantar'a  aigaaeut 
applies  to  Pbetal  Service  praaoement. 
Although  the  Psetal  Service  to  pert  of 
the  exacattve  btaadi  et  tbeGuveiniweat, 
it  was  eatidiliriMd  to  ivecate  the  postd 
syetoJi  to  a  hnsiwisaittce  manner,  to 
adopt  the  boaiaesB  practioee  of  a  wett- 
ruri  private  corpaialhMi.  rather  tb«i  Ae 
procednree  of  a  typical  gmeraaMnt 
ag«iey.  For  this  reeaoa  and  others,  wdnt 
is  appropriate  for  private  sector 
cosipaiaee  bofltte  theprocaieHient  aiee 
and  other  areas  is  <  ^      ' 


market  forces,  which  act  todieripltwe 
thaprieetosector,  also  disUpHae  fee 
Postal  Servtae,  stoce  thaftetal  Service 
is  essenttoUy  a  GoauBoatoailaae 
business  witb  aumsreoaqietitma.  The 


Postri  Service  is  raqaired  to  meet  ito 
expenses  out  of  inceme:  it  does  not 
receive  Govfimmentsabsidies. 
A  rrnt  diiHi^rit  baa  sire^  iaeenHvse  to 
negotiato  contrscto  that  rekaa  the  aMSt 
for  the  BMaey  aad  are  fair  to  befll  sides. 
The  newProcuremrat  Manual  was 
designed  with  HdaksgiBlalive  fraatoienk 
in  mind,  to  adopt  procuiement  policies 
and  procedures  more  in  keeping  with  the 
powers,  duties,  and  respcmsibilities 
envisioned  far  the  Poatel  Service  te  the 
Postal  Reorgaaiiatien  Act. 

In  ite  September  30, 1967.  publication, 
the  Festal  Service  listed  the  spet^ 
differences  between  the  Postal 
Contracting  Mankal  and  the  proposed 
Procurement  Manual,  and  also 
described  the  contents  of  tlie  proposed 
Procurement  Manual  (52  FS  36590).  The 
information  on  the  specific  differences  is 
not  being  repeated  here,  but  the 
coBtente  of  the  new  Procurement 
Manual  are  described  in  new  39  CFR 
601.103.  printed  ih^ra.  The  proposed 
Procurement  Manual  was  labeled 
transmittal  letter  1  and  dated  October 
1987. 

The  Postal  Service  has  now  issued 
transmittal  letter  2.  dated  leae  1. 1988, 
as  a  complete  revisioa  of  transauttal 
letter  1.  w^ich  did  not  become  effective, 
since  it  was  lemgniied  to  be  faiconq>lete 
and  needed  various  additions  and 
improvesMats.  Hw  hn^cmentetion 
schedule  thet  wee  pubBshed  in  the 
September  301 1987  Federal  Register, 
which  showed  certain  earlier 
,  impleaentotiea  dates  and  a  final 
impteaieatattoB  dete  of  July  1. 190B. 
could  not  beac&ieied  to  and  ha  been 
changed  aa  shown  to  the  OTCCnvi 
D  ATI  provisfoa  ebovte.  The  following  is 
an  exceipt  from  die  «qilenetioB  of  me  ' 
changes  made  by  transmittal  letter  2: 

EXPI.ANATION 

Tliia  Tnnaaittal  Lettar  Bakes  cansctioas. 
additions,  and  othsr  chaoses  to  tha  USAS 
Procurement  Manual.  Included  are: 

1.  The  addition  ofvehwai^teeerii^ 
incenUwe  CMsnge  at  &Xia  and  a  aew 
Clause  2-22.  Vahir  F^fiumting  ImemtUm. 

2.  AnewietlieBH.ia,diacrihl^the 
types  of  BuiMyaar floatncli  suitaUe  for  aioet 
mulUysar  iiiiiiiiieiaaiiis 

3.  AaewChaptarUiMail'baBsportatieB, 

4.  A  genaial  eHiainatioa  of  pieecribed 
procuKmaol  Cmibs  in  iavar  «{  GOBipater- 
generated  fiumati  tailarad  to  the 
tequtrementi  of  a  pertinnlar  wiJcitsHwu 
cootract.  or  onfar,  aadpaodaoed  bjr  dia  i^Mtai 
Service'^  new  aotoBiated  procaseBMnt 
decuBMBtteaeTaQeB  qrsteoL  Basic  ftumals  "^ 
are  in  the  AaenmaMR/ /ifiiiNftosA. 

5.  RevisbnafRRivliiMi  A-aD.7)9w</     - 
BuMJntn  OijfuittuithKu  to- todwde 
representalfoBs  iimswHiig'  sairilaad  mfaority- 
owned  BofliBess  states. 
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8.  New  Clauses  1-2,  Advance  Payments; 
11-27.  Accident  Prevention:  and  11-28, 
Samples. 

7.  A  new  Appendix  C  Ponns  and  Formats. 

&  Numerous  corrections,  clarifications,  and 
changes  resulting  from  review  of  the 
Procurement  Manual  since  its  October  1987 
issuance. 

Lift  of -Subjects  in  39  CFR  Part  601 

Government  prociuement,  Postal 
Service. 

In  view  of  the  considerations 
discussed  above,  tbe  Postal  Service 
hereby  adopts  transmittal  letter  2  <rf  the 
Procurement  Manual,  Publication  41.  in 
replacement  of  the  Postal  Gtrntracting 
Manual,  and  therefore  revises  39  CFR 
part  6(h  to  read  as  follows: 

PART  MI-PROCUREMENT  Of 
PROPERTY  AND  SERVICES       \ 

601.100  Procurement  Manual:  incorporation 
by  reference. 

601.101  Effective  date. 

601.102  Applicability  and  coverage. 

601.103  Content  of  Procurement  Manual. 

601.104  Availability  of  Procurement  Manual. 

601.105  Amendments  to  the  Procurement 
Manual. 

Authority:  5  U.S.C.  S52(8);  &  U.S.C  40l, 
404,  4m  411,  2006,  5001-6605. 


§601100 

incorpbratton  by  PSIsrMioo. 

Section  552(a)  of  Title  5,  U.S.C 
relatmg  to  public  information 
requiremoits  of  the  Administrative 
Procedure  Act,  provides  in  pertinent 
part  that"*  *  *  matter  reasiHiably 
published  in  the  Fedwal  Ref^rter  when 
incorporated  by  reference  therein  with 
the  approval  of  the  Director  of  the 
Federal  Register."  In  conformity  with 
that  provision,  with  39  U.S.C.  section 
410(b)(1),  and  as  provided  in  this  part, 
the  U.S.  Postal  Service  hereby 
incorporates  by  reference  its 
Procurement  Manual  (PM).  Publication 
41,  a  loseleaf  pubhcation. 


§601.101    EffMUvot 

The  provisions  of  the  Procurement 
Manual  are  applicable,  effective  June  1, 
1988,  with  reelect  to  all  covered 
procurement  activities  of  the  Postal 
Service.  However,  the  Procurement 
Manual  is  being  implemented  on  the 
following  phased  basis:  Headquarters 
OfRce  of  Procurement  and  Office  of 
Design  and  Construction  Management — 
June  1, 1988;  Mail  Processing 
Department— July  1. 1988;  Proctu«ment 
and  Material  Management  Service 
Centers  and  Service  Offices,  U.S.  Postal 
Service  Field  Divisions.  Facilities 
Service  Centers  and  Facilities  Service 
Offices— August  1, 196a  During  the 
implementation  phase  procurement 


actions  will  be  accomplished  in 
accordance  with  policies  prescribed 
either  in  the  Postal  Contracting  Manual 
or  the  Prociwement  Manual,  depending 
upon  the  implementation  schedule 
established  for  an  individual 
procurement  entity. 

§601.102   AppNcabMHyandoovwag*. 

(a)  The  Procurement  Manual  applies 
to  all  Postal  Service  procurements  of 
property  and  services. 

(b)  When  fiiUy  effective,  the 
Procurement  Manual  supersedes  the 
Postal  Contracting  Manual. 

§601.103    Content  of  ProcuTMMnt  Manual. 

The  Procurement  Manual  consists  of 
12  diopters  and  6  appendices,  as 
follows: 

(a)  Qiapter  1— Authority, 
Responsibility,  and  Policy — covers 
general  prociuement  policies,  induding 
the  delegation  of  proctuement  authority 
and  responsibility. 

(b)  Chapter  2— Prociuement 
Manning — establishes  requirements  and 
procedtires  for  advance  procurement 
planning  including  source  selection 
plans,  and  policies  regarding 
specifications  and  statements  of  woili. 

(c)  Chapter  3 — Sources — covers 
sources  of  supplies  and  services  and 
their  priority,  induding  Postal  Service 
sources,  other  Government  agendes, 
and  commercial  sources.  It  establishes 
requirements  for  publicizing 
procurements  and  coversmatters 
regarding  ctrntractor  qualifications. 

(d)  Chapter  4 — Purchasing  Methods — 
covers  competitive  purchasing 
procedures,  including  solidtation, 
evaluation  of  proposals,  price 
negotiation,  and  contractor  selection.  It 
includes  simplified  procedures  for 
purchases  below  certain  dollar  ceilings 
and  establishes  limitations  on 
noncompetitive  purchasing.  It  sets  forth 
rules  for  filing  and  considering  protests 
against  Postal  Service  contracting 
procedures  and  awards. 

(e)  Chapter  5— Contract  Pricing- 
describes  the  types  of  contracts 
authorized  for  Postal  Servicie  use  and 
die  circumstances  for  their  use.  It 
establishes  policies  and  procedures  for 
price  evaluation,  induding  price, 
analysis,  cost  analysis,  and  prindples 
for  determining  the  allowability  of  costs. 

(f)  Chapter  6— Contract 
Administration — Diescribes 
responsibilities  and  procedtves  fct  the 
administration  of  Postal  Service 
contracts,  and  for  their  modification  and 
termination. 

(g)  Chapter  7 — ^Bonds,  Insurance,  and 
Taxes— sets  forth  policies  and 
procedures  governing  bonds  and 
insiu-ance  tmder  contracts,  and 


discusses  the  applicability  of  Federal. 
State,  and  local  taxes. 

(h)  Chapter  8— Spedal  Categories  of  . 
ContractSH— covers  various  types  of 
contracts  subject  to  spedal  procedures 
and  describes  the  authorities  of  officials 
authorized  to  issue  policy  and 
procediual  directives  siq>pl9menting  the 
Procurement  Manual. 

(i)  Chapter  9— Patents  and  Data 
Rights— covers  the  acquisiticm  of 
patents,  copyri^ts.  and  other  rights  ^ 
data:. 

U)  Chapter  10— Sodoeconomic 
polides— contains  procedures  for 
contracting  with  ndnority-owned 
businesses,  and  poUdes  carrying  out  the 
reqinrements  of  oertafai  statutes, 
induding  the  Contract  Work  Hours  and 
Safety  Standards  Act,  die  Davis-Bacon 
Act  and  the  Savins  Contract  Act  It 
establishes  Postal  Service  policy  and 
preference  regarding  purchase  of 
domestic-source  products  and  services. 

(k)  Chapter  11— facilities  and  Related 
Services— covers  the  spedalized 
procedures  involved  in  the  procurement 
of  construction,  the  acquisition  of  real 
property,  and  leases. 

(1)  Chapter  12— Mail  Transportation— 
prescribe  polides  and  procedures  for 
the  procurement  of  mail  transportation 
and  directly  related  ancillary  services  ■ 
by  contract    . 

(m)  Appendix  A— Solidtations—    . 
prescribes  the  formsf  format  and 
provisions  to  be  used  in  preparing 
solidtations,  and  the  establishment  and 
maintenance  of  solidtation  mailing  lists. 
It  contains  all  solidtation  provisions 
prescribed  in  the  Manual 

(n)  Appendix  B — Contrad  Clauses — 
prescribes  certain  clauses  not 
prescribed  elsewhere  in  the  Manual  and 
contains  all  clauses  prescribed  in  the 
Manual. 

(o)  /^pendix  C— Forms  andfonhats— 
states  that  the  forms  and  compiAer 
generated  formats  necessary  to 
implement  and  supplement  the  manual 
are  in  the  Procurement  Handbook,  the 
Facilities  Design  and  Construction 
Handbook,  the  Mail  Transportation 
Procurement  Handbook,  and  other 
publications  and  directives  referenced 
in  the  Manual  or  in  these  handbooks. 

(p)  Appendix  D— Rules  of  Practice  in 
Proceedings  Relative  to  Debarment  and 
Suspension  bom  Contracting— contains 
a  reprint  of  the  rules  of  practice  issued 
by  the  Judicial  Officer  as  39  CFR  957. 

(q)  Appendix  E-^ules  of  Practice 
Before  the  Postal  Service  Board  of 
Contract  Appeals— contains  a  reprint  of 
the  rules  of  practice  issued  as  39  CFR 
955. 

(r)  Appendix  F—Procuiement  Manual 
faidex-^s  an  alphabetical  index  of 
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AOmcv:  Family  Support  Administration. 
HHS. 

ACnoM:  Final  rule. 


fi  This  final  mie  amends 
regulations  relating  to  die  Aid  to 
Families  with  Dependent  Chilchen 
(AFDQ  program  under*  title  IV-A  and 
the  AdoH  Assistance  prograihs  under 
tittes  I.  X.  XIV.  and  XVI  (AABD)  of  the 
Social  Security  Act  to  specify,  when 
States  administering  diese  programs 
may  claim  Federal  ftnandal 
participetion  (FFP)for  s  replacement 
check  that  is  issued  to  replace  an  earlier 
check.  They  are  Intended  to  «snre  that 
FFP  is  not<:fatimed>  for  a  replacement 
check  untess  ttie  FFP  for  the  eariier 
check  has  bem  refunded  to  the  Federal 
government  These  final  r^iidations 
amend  45  CFR  201  JKap)  and  establish 
a  new  section  S  201.7a 
unctnn  oatb  These  final  regulations 
are  eSsctive  June^as.  1988. 


KTiOM  contact: 

John  a  McDonald.  Office  of  Granto 
Management.  Office  of  Financial 
Management.  Famify  Support 
Adsynistration.  Room  2222.  Switxer 
Buildulg.  330  C  Street  SW..  Wadiingtoa. 
DC  20201^  telephone  (20:q  24S4I8^ 
■IWW  IMiNTAW  tWOHMAmiNS  The 
Family  Support  AdmiBlstmtien  (FSA) 
published  a  Notice  (rf  Prc|iosod 
Ruhaiakir^  on  )uly  24. 1887  (S2  FR 
27827-^782^  proposing  regulatory 
change*  whkhiiMwided  that*  Stitets 
entitled  to  claim  FFP  foe  a  repiaceraent 
check  if  it  has  not  dafaned  FFPfor  the 
earlier  check  or  if  the  FFP  for  the  earlier 
check  has  been  returned  to  the  Federal 
GovMnment  This  requiremntt  is 
inherent  in  the  following  secttons  of  the 
Social  Security  Act*  3(a).  403(a).  100a(a). 
1403(a).  and  1808(a).  These  r^ulatioas 
are  therefore  sfiplicable  to  both  the 
AFDC  and  the  Adult  Assistance 
pronams. 

These  final  regulations  add  a  new 
{  201.7a  Section  aoi.70(c)(l)  allows  a 
State  to  claim,  FFP  for  a  r^lacement 
chedt  when  it  nwkes  no  cbim  lor  FFP 
on  the  emiier  check.  Section  201.7Q(cK2) 
pennlts  a  State  to  claim  FFP  tot  a 
replacement  check  after  the  State 
cSJBcels  (voids)  the  earlier  ehedt  and 
refunds  the  Piederal  share  as  required  by 
S  201.67(d).  Section  201.70(c)(3)  permits 


a  Stat^  l^elaiBS  FFPfer  a  replaeemeat 
check  tnhea  the  etiici  tkatk  has  been 
cashed  and  the  State  has  refunded  the 
•  FFP  deimed  ier  the  eariier  check. 

These  final  lepitBlioBe  also  provide 
that  a  StMe  mual  report  the  rehmd  of  the 
Federal  shere  of  the  eariier  dMck  on  its 
Quarterly  Statement  of  Expenditures 
(FSA^l).  When  the  eariier  check  was 
issued  in  a  prior  quiirter.  the  refund  is 
reported  as  the  FMeeal  share  of  e 
decreasing  adjustment  neoessaiy  to 
correct  en  amount  dairaed  in  a  prior    ' 
quarter.  When  the  eerlier  check  was 
tssoed  hi  titecarrsnt  querter.  the  refund 
b  reported  as  a  decreasing  adf  astraeni 
to  total  expeatfitufes  oonvnitable  for 
Federal  famfiag  and  to  the  Federal  shere 
of  ^t  amount  for  the  current  quarter. 
Because  the  reqidreoienls  of  these  final 
regulatione  ase  part  of  Ae  grants 
process  to  the  States.  1 201.5(a)(3)  is 
amended  to  add  a  croes-reference  to 
§  201.70.  In  addition,  we  have  restored 
to  S  201.5(a)(3)  a  cross-reference  to 
§  201 J7  fhestnent  of  imcashed  or 
cancetteddiecks).  TMe  refsrence  was 
inadverienlly.  omitted  when  1 201.5(a)(3) 
was  amended  to  requhe  that  a  Suite 
report  on  its  Quarterly  Statement  of 
Expenditurse  Report  the  Federal  share 
of  child  support  oottections  that  it  makes 
(51  FR  13511.  April  21. 198^. 

Rsgulatocy  PBOoedures 

ExecuUvB  Order 

These  final  regulations  have  been 
reviewed  under  Executive  Order  (EO) 
12291  and  do  not  meet  the  criteria  for  a 
major  regulation.  These  regulatory 
changes  wffl  result  hi  a  reduction  of 
appnudmate^  $2.5  milUon  per  year  in 
cktime  against  the  Fedecal-GoverBnieBt    ■ 
Since  these  Ganges  %vill  not  have  a  $100 
million  e&ct  on  the  national  economy, 
they  are  not  a  majior.rule  within  the   ,m^^> 
definition^f  EO  12291. 

Regufototj  FhxiMity  Act 

We  certify  that  these  regulations  will 
not  have  a  significaiit  economic  impact 
on  a  substantial  number  (rf  small  entities 
because  it  affects  only  the  transfer  of 
Federal  funds  to  the  States.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Pub.  L  06-354.  the 
Regulatory  Flexibility  Act  is  not 
required. 

Paperwork  Redaction  Ael' 

States  use  the  Quarterly  Statement  of 
B]q>enditures  (FSA-41,  formerly  the 
SSA-41)  to  re&nd  the  Federal  share  of 
original  checks  or  replacement  checks, 
depending  upon  the  circumstances. 
OMB  approved  the  revised  framat  ctf 
this  report  (QMB  Number  O87O-0029J. 
This  form  contains  the  appropriate  lines 


't 
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for  reporting  the  Federal  share  of 
decreasing  adfastinents  necessary  to 
correct  amounts  claimed  in  prior  or 
current  quarters.  Accordingly,  these 
regulations  impose  no  additional 
reporting  requirements  on  the  States. 
Nevertheless,  although  these  regulations 
impose  no  speciRc  record  keeping 
requirements,  the  practical  result  of 
these  regulations  is  to  impose  on  the 
States  a  general  requirement  that  they 
have  adequate  records  to  assure  that 
they  do  not  claim  Federal  matching  for  a 
replacement  check  unless  Federal 
matching  was  not  claimed  for  the  earlier 
check  or  unless  Federal  matching  for  the 
earlier  check  has  been  returned. 
Therefore,  while  these  regulations  are 
technically  exempt  from  the  Paperwork 
Reduction  Act  of  1980,  we  have, 
nevertheless,  submitted  a  copy  of  this 
final  rule  to  the  Office  of  Management 
and  Budget  for  its  review. 

Discussion  of  comments  '** 

We  received  comments  from  two 
States.  One  State  asserted  that  currently 
it  is  not  necessary  to  complete  the  check 
cancellation  process  prior  to  issuing  the 
replacement  check  and  that  these 
regulations  would  require  the 
completion  of  this  process  before  a 
replacement  check  was  issued  and  that 
such  action  would  impose  substantial 
hardship  on  public  assistance  recipients. 
These  regulations  do  not  constitute  a 
change  to  existing  policy  and  thus  do 
not  require  that  the  check  cancellation 
process  be  completed  before  a 
replacement  check  is  issued.  These 
regulations  simply  address  the 
conditions  under  which  FFP  is  available 
for  a  replacement  check.  They  provide 
that  a  State  may  not  claim  FFP  for  a 
replacement  check  unless  it  makes  no 
claim  for  FFP  for  the  earlier  check,  the 
earlier  check  has  been  cancelled  and 
FFP  returned,  as  appropriate,  or  the 
earlier  check  has  been  cashed  and  the 
FFP  has  been  refunded.  They  do  not 
require  that  an  earlier  chetk  be 
cancelled  prior  to  the  issuance  of  a 
replacement  check.  Cancellation  of  the 
earlier  check  is  a  State  internal 
administrative  process. 

The  same  State  also  maintained  that 
these  regulations  constituted  a  change  in 
existing  policy  because  they  would 
require  that  States  absmb  entirely  the 
costs  of  forged,  warrants.  These 
regulations  constitute  no  change  to 
existing  poUcy.  While  States  may  have 
misunderstood  the  Agency's  policy  with 
respect  to  this  issue,  the  Agency  (and  its 
predecessor  organizations) -has 
maintained  that  whenever  an  assistance 
check  is  cashed  by  someone' other  than 
the  authorized  payee,  it  is  not  an 


amount  expended  under  the  approved 
State  plan,  and  is  therefori^  not  eligible 
for  FFP.  Thus  sectioits  3fa),  403ta). 
1003(a),  1403(a).  and  ie03(d)  of  th^  Act 
have  never  provided  that  Federal 
matching  is  available  for  foiged  checks. 
These  r^ulations  provide  States  some 
flexibility  in  permitting  States  to  either 
receive  Federal  matching  for  the  earlier 
check  or  the  replacement  check  but 
reinforce  what  the  statute  at  these 
sections  provides,  i.e..  Federal  matching 
is  available  for  only  the  amount  of 
assistance  actuaOy  provided  to  eligible 
recipients  under  the  provisions  of  the 
State  plan. 

One  State,  noting  that  its  incidence  of. 
lost  or  stolien  welfare  checks  wa9 
minimal  because  of  its  system  of  direct 
delivery  of  welfare  assistance  through 
banking  institutions,  maintained  ftat  the 
degree  of  effort  required  to  reprogram  its 
check  processing  system  to  assure  that 
FFP  was  not  received  for  both  the  earlier 
and  replacement  checks  would  be 
substantial  and  unnecessary.  It  noted 
that  the  additional  acbninistrative  effort 
that  would  be  required  to  change  its 
check  processing  system  to  recqde  the 
original  check  issuance  as  nbn-PFP  as  a 
prerequisite  to  claiming  FFP  for  the 
replacement  check  or  to  automatically 
code  all  replacement  checks  Aa  non-FFP 
would  not  be  justified  by  the  benefits 
received.  i.e..  to  assure  that  FFP  is  not 
received  nAore  than  once  for  one 
payment,  especially  as  its  number  of 
replacement  checks  is  inconsequential. 
Later  in  its  comments,  this  same  State 
also  requested,  as  an  alternative  to 
'  these  regulations,  that  we  recognize  the 
present  system  if  has  in  place  mat 
credits  to  the  Federal  Government  FFP  ^ 
in  duplicate  check  situations  within  a 
180-day  timeframe,  a  requirement  that 
the  State  says  is  consistent  witii  the 
requirements  of  the  regulations  at  45 
Cni  201.67,. Treatment  of  uncashed  or 
cancelled  diecks."  We  will  discuss  this 
alternative  again  later  in  the  preamble; 
however,  the  point  to  be  made  here  is 
that  the  State  ctirrentiy  has  a  system  in 
place  which  ensures  that  Federal 
matching  is  returned  to  the  Federal 
Gavemm^it  within  approximately  180 
days  when  an  eariier  check  and  a 
replacement  check  have  been  issued. 
Since  the  State,  already  has  such  a 
system'  in  place,  it  would  seem- that  this 
system  could  be  modified  to  return  die 
Federal~matching  in  such  oases  of  - 
duplicate  claims  on  a  quarterly  basis  '■ 
instead,  tlnis  assuring  that  the  State 
meets  the  requirements  of  these  final' 
regulations. 

The  State  further  notea  that  it  would 
be  a  serious  disservice  tu  the  client  ■ 


population  should  it  del*y  iMuance  of 
the  replacement  check  pending  an 
analysis  of  the  FFP  status  of  the  earlier^ 
chieck.Theise  regulations  c(if'iii9t  require 
that  a  State  deteimioe'  Oili  fF(>  tt&tui  of 
an  eaiiier  check-befbre  it'lmilieli  a  "'' 
replacement.  They  rcfi]tiire  tfiaf  FFP  be 
rehuiied  to  the  Federal  Government  for 
an  earUer 'check  iN^ben  thii  State  claims 
FFP  for  a  rc^cement  diedt.  if 
appropriate.  Therefore  these  regulations 
should  in  no  way  delay  issuance  of  the 
replacement  check. 

Moreover,  for  the  AFDC  program,  a* 
provided  in  45  GFR  205.32,  "Procedures 
for  issuance  of  replacement  checks", 
replacement  checks  can  be  issued  once 
the  State  has  issued  "a  stop  payment 
order  on  the  original  AFDC  check 
through  appropriate  banking 
procedures"  and  once  a  Recipient 
executes  "a  signed  statement  attesting 
to  the  nonreceipt,  loss,  or  theft  of  the 
original  AFDC  check  *  *  *"  However, 
these  regulations -at  S  205.32(a) 
specifically  provide  that  States  establish 
procedures  to  "ensure  that  no  undue 
delays  occur  in  issuing  a  replacement 
check." 

The  State  suggests  two  alternatives  to 
the  conditions  required  by  tiitf 
regulations.  First  it  suggests  that  FSA 
estabHsh  a  waiver  provision  for  States 
meeting  an  FSA-established 
performance  base  line.  As  mentioned, 
these  regulations  only  clarify  what  is 
provided  in  the  statute,  i.e..  that  Federal 
matching  is  available  only  for  the  actual 
assistance  provided  to  recipients.  We 
see  no  reason  based  oa  the  •" 

recommendation  of  one  State  for     . 
establishing  a  waiver  provision. 
Secondly,  the  State  suggests  that  we     ' 
recognize  the  present  system  it  has  in 
place  that  credits  to  the  Federal 
Government  FFP  in. duplicate  check 
situations,  within  a  lao^y  timeframe,  a 
tiimeframe  that  the  State,  says  is 
consistent  with  the  time  requirements  of 
die  regulations  at  45  CFR  20li6Z. 
'Treatment  of  uncashed  or  cancelled 
checks".  The  lao^y  timieframe.  as 
established  in  S  201.S7(e),  applies  only 
to  checks  which  have  remained 
uncashed  for  mora  than  180  days.  That 
regulation  provides  that  FFP  for  such 
dMc^s  must  be  refunded  to  the  Federal 
Government  We  believe  that  sections 
3(a).  403(a).  1003(a).  and  ie03(a)  of  the  . 
Social  Seoirify  Act  inherently  fwbid 
States  from  receiving  FFP  for  more  than 
one  check  for  the  same  payment 
Therefore,  since  under  the  State's 
current  system,  the  State,  retains  FFP  for 
an  earlier  check  and  a  replacement .  . 
check,  though  for  a  limited  time,  the 
system  is  still  in  conflict  wltK  statutory 
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requiraimMabrtimNaia^^ 
from  th«  itebbhigr  fi^^^ 
establisb^c^^  1 20|/^  liilBr^er.  as 
mehUoned  jiiej^Viinialy.  we>B9i#ve.diat 
since  jAie  S(ai)e  already  has  it  ^^nMam  in 
place  thatrehirns  the  FFP to^  Fedierai 
Government!  When  a  check  has  been 
issued  twioel  tor  the  same  payment,  the 
State  shoul4>feiaiteadmo^  this  system 
to  accommodate  the  requirements  of  the 
statute  and  l^fese  regulations. 

Finally,  w^  fare  making  two  minor 
changes  to  tkfc  regulations  as  previsouly 
propMedLFbithe  regulation  At, 

;j,{wfa«re  that  regulation 

we  areiden^fying  ^ 
iph"d"^i^0L87. 
BfimdofFFPfor 

i)ded)  checks.  i.e.,  fte 

i§  201.67(d). 

|on  as  proposed  at 

}vided  tfi«t  a  State  could 

[for  a  replacement  chedc 
lier  check  has  been 

leone  other  than  the 

yee  and  FFP  has  been   . 

Is  regulation  was    . 
originally  prebosed  to  dfeal  with 
situations  w^^re  an  earlier  chieck. 
alleged' to  be!  ^ot  received,  or  lost  or 
stolen,  was  sMbsequently  cashed  by  an 
unauthorized  ^hird  party.  While  this  is 
still  a  concern  of  the  Agency,  it  has 
come  to  our  attention  that  this  particular , 
regulation  Cails  to  address  4he  situation 
where  an  eariier  check  and  tfie 
-  r^lacement  |(|ieck  have  been  cashed  by 
the  recipient  lih  whose  name  the  checks 
were  authorited.  hi  such  a  situation 
Federal  iiiatc|^  is  also  libt  available 
for  both  diedts  because,  a^  we  have 
repeatedly  maintained,  it  is  inherent  in 
the  statute  at  Sections  3(a),  403(a). 
Id03(a),  and  ^^a).  that  F^eral 
matching  is  i^ailaUe  for  only  one  check 
per  payment  |tb  families  eligible  for  the 
assistance  pikjgrams  under  tfiese  titles. 
Therefore.  Iiire  are  siniply  deleting  the 
phrase  ^'by  s||neone  ot^er  tlian  the 
authorized  piyee"  firom  the 
{  201.7D(c)(3|  By  deleting  this  phrase^ 
we  state  our  f^tent  that  FPP  for  the  "•   ' 
repliacement  ^ipeck  of  any  earlier  check 
that  has  been  cashed  is  not  available 
unless  the  FFjP  for  die  earlier  check  has 
been  r^fUndedOf  course,  this  only 
applies  if  the  fFP  for  the  ea^er  dieck 

has  lieeB  dai  lied  and  received. 

I-  ■     - 

List  of  Subjecjl^  in  45  CFR  Part  201 


Aid  to  Fi 
Children.  Fi 
Grant 

Guam.  Pafa^ti 
PiiiertoRico, 


prpgnuns^-social  i 


es  vfiih  Dependent 
ly  assistance  office, 
programs, 
issistaince  programs. 
Yfigin  Islands. 


Oaletb  March  la  1968, 
Wayne  A.  SlairtiM. 

AdmuintnttH-fer  th*  PbmilySupport 
Adminiatrntioo. 
Appinyed:  May  IQ.  I98t,  ' 
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Socntaryt^Hecdth  and  Human  Servicn. 

PART2lh-ORA|IT8  TO  STATES  RM 
PUBLIC  ASSISTANCE  PROQRAMS 

Part  201  of  Chapter  n.  Tide  45  of  die 
Code  of  Federal  Regulations  is  amended 
as  set  fortk  below;  ,       . 

l.Tlie  ai^iority  dtattoQ  for  Put201  J« 
revised  to  read  as  foUews:  /.. 

AiirtiMlililr  Seetioiu  3.  loiioOl'llflt  14103; 
1803  of  the  Socfal  Security  Act.  as  SMendad: 
4»  Stat  821.  as  tfmended:  40  StiaL  Ott.  as 
amended: «  Stat  OtO^  as  amended;  40  Stat 
047,  as  amended;  94  Stat  5S6.  as  amended;  76 
Stat  20a  as  amended;  42  U.S.C  303, 603, 
1203, 1302, 13S3I  and  1303  (note): 

(Catalog  of  Federal  Domestic  Aapistance 
,  i^pgram  No.  13.000  Public  Assistance- 
Maintenance  Assistance  (State  Aid)} 

2;.  Section  201.5  is  amended  by  < 
revising  paragraph  (a)(3)  to  read  as 
follows: 

S201J  Qam, ^ 

(a)  Form  and  matuaref  svbmittt^::  f -* 

*  •  •■      .  •  '    "*  '      *■  '  . 

(3)  The  State  agency  must  also  submit 
a  quarterly  statement  of  expendihires  , 
for  eadi  of  the  public  assistance 
programs  under  the  Act  This  is  an 
accounting  statement  of  the  disposition 
of  the  Federal  funds  granted  for  past 
perfodsaiidprovidesthb  basis  for  . 
making  the  adjustments  necessary  when 
the  State's  estimate  for  any  prior  quarter 
was  greater  or  less  than  the  amount  the 
StatJB  actually  expended  in  that  quarter. 
The  statement  of  expenditures  also 
shows  the  share  of  the  Federal 
Government  &i  any  recoupment  from 
whatever  soince,  induding  for  tide  IV-A 
the  appmpriate  share  of  child  siqiport 
collecdons  niade  by  die  State,  of 
expenditures  claimed  in  a  prior  period, 
and  also  in  expenditures  not  properly 
subject  to  Federal  financial  partidpation 
whigh  are  acknowledged  by  the  State 
agency^  inctudmg  die  sharaof  Uie 
Federal  Gevenuaent  fbruncashed  and 
cancelled  diecks  as  described  at  45  CRt 
201.67  and  replacement  checks  as 
described  at  45  CFR  201.70  in  diis  part, 
or  wldch  have  been  revealed  in  die 
'  course  of  aa  audit 

•  •■  \'  _•■  .    •       • 

3.  A  hew'f  2(Q.7b  is  added  to  read  as 
follows: 


\a)  Purpose.  This  vection  provides  die 
rules  to  onsure  State  do  not  daim 
Federal  finandal  partidpatioo  (FFP)  for 
replacement  diecks  under  titkM  I,  Vl-A, 
X.  XIV  XVI  (AABD)  except  under  the 
circumstances  spedfied  in  paragraph  (c) 
of  this  section. 

(b)  Ite/tniVons.  As  used  in  this 
section— 

"Chedc"  means  a  check  or  warrant- 
that  the  State  or  local  agency  uses  to 
make  a  payment 

'Iteplacaneirt  di«d("  means  a  check 
issaadby^  State  or  local  agency  to 
replace  an  eartieroiieek.      ■ 
.  {e]ChinuagofFPPfor  Teplacemeiit 
clacks.  The  State  ageniqrjnay  not  daim 
'  FFP  for  the  amount  «f « teplacemeiit 
check  unless: 

(1)  It  makes  no  daim  for  FFP  for  die 
eariier  dieck; 

-(2)  T%e  earlier  check  has  been 
cancelled  (voided)  and  FFP  refunded, 
where  daimed.  pursuant  to45  CFR 
201.67(d);  or 

(3)  The  earlier  ohedchas  been  cashed 
and  FFP  has  been  refunded. 

Hie  State  agency  ahall  report  the 
amount  of  the  refimd  of  FFP  for  the 
earlier  check  on  die  Quarterly  Statement 
of  Expenditures  for  the  quarter  no  later   - 
than  the  quarter  in  whldi  die 
[^  ieplacement  chedc  is  issued. 

[FR  Doc.  68-14544  {^  6-«7.^  8at5  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard       , 

4«CFRPwit2 

[CQO-01-030]    ' 

Vitai  SystMi  Automation;  Corroetiofi 

Aomcv:  Coast  Guard.  DOT. 
action:  Final  rule:  correction. 


, :  The  Coast  Guard  is 

correcting  errors  in  the  self  propelled 
commercial  vessel  vital  system 
.  automation  rules  which  appeared  in  the 
Fedenl  Regbtor  on  W^esday.  May:^ 
16iige8(53FRl782(q.  >/ 

FOR  nmmm  iwfOimATioii  cqntaci: 
LT  WUliam  R.  Marholieri  Offiee  of 
Marine  Safety,  Security,  and 
Environmental  Protection.  (202)  267- 
2208. 

MWPLCMfNTAllV  mrnimation:  The 
Coast  Guard  published  regulations  for^. 
vital  system  automation  on  self  -  '*      ^' 
propelled  commerdal  vessels  in  dte 
Federal  Ra«istw«f  May  ¥8, 1906  (53  FR 
17820).  A  correction  of  editorial  errors 
was  published  on  May  26, 1968  (53  FR 


ZttTQ  Faikral  Wagiif  /  Vd.  53.  No.  124  /  TuMday.  June  28, 196S  /  Rules  apid  Regutetiom 


19090).  tai  rnpiiag  the  final  regulatioiw. 
two  inadvertent  errors  oforatMion  were 
made  regarding  flobdiae  safety 
requireaents  for  minfaaaPy  atiaidBd 
machinery  plants.  Theae  cirais  are 
corrected  by  this  notice.  Wtthonl  dieae 
corrections,  the  mks  can  be 
misinterpreted  to  reqoiie  centraliied 
control  of  sea  inlet  and  discharge 
valves,  emergency  bilge  suctioos,  and 
bilge  manifolds,  which  was  not 
intended. 

Correction 

In  rule  document  86-10B22.  on  page 
1784S,  m  the  issue  of  Wednesday.  May 
18, 1988,  make  the  following  corrections: 

§62.S0-20   [Oorradadl 

1.  ParagrajA  (a)(3)(iv)  is  correctly 
revised  to  read  as  follows: 

{ar*A       •      :      . 

(iv)  Machinery  space  flooding  safety 
systems,  except  the  valves  described  in 
paragraph  (eK4)  of  this  section. 

2.  Paragraph  (e)(2)  is  correctly  revised 
to.readasfoUows:  .. 

(e)*** 

(2)  The  ECC  must  include  the  contids 
necessary  to  brmg  at  feast  one 
independent  bilge  pump  and     - 
independent  bilge  suction  required  by 
S  56.50-50(e)  of  this  chapter  into 
operation  to  counter  Oooding. 

Dated:  |une  22. 19BS. 
P.C  Uivkiaan. 

Captem,  VS.  COOat  Guard.  Acting  Chief. 
Office  f^AtmriM  Safety  Seairily  and 
Environmentai  Protection. 

(FR  Doc  88-14570  Piled  B-27-«8r  8e4»  mnf 
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MaritkiM  Administration 

48CFRPart381 

[OociietNo.R-105) 

Cargo  Praffnca;  U.S.-FI^  Vassals 

aOENCV:  Maritime  Administration. 
Department  of  Transportation. 
ACTKNC  Pinal  rule. 


UMI 


;  The  Maritime  Administration 
(MARAD)  is  issuing  this  final  rule  a^cfa 
amends  the  procedwes  governing  the 
evaluation  by  U.S.  departments  or 
agencies  (agencies)  of  bids  from 
subsidized  U.S.-flag  vessel  operators  for 
the  carriage  of  dry  bulk  prefisence 
cargoes.  "Tht  amendment  expands 
coverage  of  the  procedures  to  subsidized 
liner  vessel  carriage  of  dry  bulk 
preference  cargoes  in  less  thaii  fuH     '     ' 


shiploads.  The  prpcedurea  require  that 
operating-differential  subsidies 
(ODS)  received  by  apacatiaa  aC  all 
liner  vessels  carrying  less  tha»  faB 
shiploads  of  dry  bulk  pfetatence  cargoes 
be  considered  a  cost  to  the  government 
for  the  carriage  of  such  cargoes  and 
therefore  be  included  in  the  evahiation 
of  the  bids  for  such  cargoes.  MARAD's 
intent  is  to  ensure  equitable  competition 
between  sabaidiaud  and  tawibsidiaed 
operators  carrying  dry  bulk  preference 
cargoes  and  the  carriage  of  these 
cargoeeat  the  hiwest  direct  cost  to  die 
government.  'v-'.;;-. 

CPPBLiivc  mTeThis  role  is  effective  on 
July  28, 1968. 

FOR  RMVNiR  MraMiMION  COHVACT: 
Arthor  &  Sfoisa,  Dnector,  Office  of  9iip 
Operating  Assistance.  Maritime 
Administration,  WashhigtoA.  DC  20SS0, 
Telei^ne  No.  366-2323. 
WWPI PMFWTSWV  MPORIMTION 
Background 

On  February  10. 1986  (51 FR  S015). 
MARAD  issued  a  notice  of  pn^osed 
rulemaking  (NPI^,  which  requested 
comments  on  amendiii|gprooedares    ' 
governing  the  evaluatiflii  by  sMpqier 
agencies  of  bids  fixan  subshlized  C1.&- 
^ig  vessel  (q)erators  for  Ae-Gartiage  of 
dry  buUtfHeference  cargoes,- 4VCFR 
381.8  (Docket  R-105).  The  amended 
procedores  would  raqoin  that  €X)S 
received  by  subsidized  operators  for  the 
carriage  of  dry  bulk  prefereace  cargoes 
be  considered  a  cost  to  the  government 
and  be  included  in  the  evaluatton  of 
bids  for  such  cargoes.  The  procedures 
were  initially  ap^ed  to  subsiffixed  U.S.- 
flag  bull  Vessel  operators  for  the 
carriage  of  dry  bulk  prefierehce  cargoes 
on  October  11, 1904  (48  FR  39647).  The 
amendment  would  expand  coverage  of 
the  procedures  to  subsidized  liner  vessel 
carriage  of  dry  balk  preference  cargoes 
in  less  than  fiill  shiploads. 

AppUcatioa  aC  RulBiBakM«  to  linsr 


Ob  October  8. 1667  MARAD  piMished 
a  final  mlemakiag  (46  cm  Part  383), 
which  estaWsbed  new  administrative 
procedures  and  methodology  for 
determining  fair  and  reasoosble  rates 
for  tiKS  carriage  of  dry  bulk  preference 
cargoes  in  less  than  fuD  shi^osds  on 
U.S.-flag  ooBuaercial  Uner  vessds.  The 
final  ruleaiaking  rsquirss  operatois  to 
satmiit  data  on  the  opetatiDg  and  cental 
costs  of  their  vessels..Based  on  this 
data.  MARAO  will  calculate  lair  and 
reasonaUegaideiine  rates  for 'voyages 
commencing  on  or  after  July  1..  1988. 

Since  MARAD  has  issued  final  fair 
and  reasonaUe  rate  procedures 


appMssMe  to^ifoer  vsssels,  it  is 
appropriate  laestaUish  fuial  criteria  for 
the  evoluatisa  etbida  wbsa  subsidized 
unsf  sasssiscoB4MK'i8^wsn)r'*i>y  ■"'''' 

Iha  IffSM  provided  s  period  far 
public  osnaasBt  Airt  initialty  expired  on 
Aptil  11, 1966.  but  waa  sidtsequently 
eatandad  t»May  12. 19eek.at  the  reqaesl 
<rf  interested  parties. 

DiscussJenofConansnts 

Timriy  coaunents  with  respect  ta> 
Docket  R-106  woe  receiyed  6dbb  the 
Department  vi  Apiculbue  (USDA).  die 
Agoicy  for  Intamational  Development 
(AID).  Falcon  Sbtppiqg  Qkn^  (Fabon). 
the  Council  of  American-Flag  Ship 
Operators  (CASO).  Sea-Land  Service. 
Inc.  (Sea-Land),  Coordinated  Caribbean 
Transport  (CCT).  OMi  Corp.  (CA4I).  and 
Waterman  Steaidahip  Corporation 
(Waterman).  Thie  comments  received  ars 
presented  and  evaluated  below. 

USDA  stated  that,  anless  and  until  it  * 
amends  Title  I  regnlatirais,  it  is  unable  ^^ 
to  impleJBient  diet  portioh  of  die 
regulation  deaBng  wHh  negqtiatfons. 
since  the  egency  does  not  aegetiate 
vessel  offers  in  dieTide  I  program.      .. 
Negottetionsare  oobdactwl'lv  f^ 
impertiiig  Gauntry  or  its- agsnt,  wi^ 
fiadarssosbeofcagisri^ectloUSDA     . 
approvsL  Sobsaqaendy,  USDA 
pabUshad  proposed  legalations 
goseBsiiv  te  Mk  L 'Ma  IMe  1  pragcan 
on  September  16»  1666  (SI  FR  32791).  hi 
part.  USDA's  proposed  revilations  set 
pwameters  OB  biddiaa  aad  negotiating 
procedavBS.  la  view  of  dis  foregoing. 
MARAD  wHl  not  indade  procedures  o« 
bidding  and  nsgotiation  in  this  final  rule 
unta  USDA  has  had  dw  (^ipertunity  to 
resolve  tiiese  procedures. 

USDA  fi^rther  stated  that  die 
requirement  to  award  Ec^^t  to  the 
lowest  bidder  would,  at  times,  conflict 
direcdy  widi^tfae  regulatory  provisions 
whidi  permit  countries  to  purdiase 
conunodities  on  the  basts  of  lowest 
landed  cost.  Acomifing  to  USDA, 
MARAD  has  noieonsiderad  diet  USDA 
is  required  to  take  into  account  the  cost 
of  the  ctMranodity,  but  proposes  the 
award  of  frei^t  to  the  lowest  bidder. 

MARAD  brieves  die  point  raised  by 
USDA  concerning  lowest  landed  cost  is 
taken  into  account  1^  use  erf  die  phrase 
"lowest  responsive  triddCT."  Lowest 
responsive  bidder  is  defined  as  'ihat 
operator  which  has  submitted  the  lowest 
bid  e&et  all  other  quahficati ons  for 
carriage  have  been  met"  One  of  the 
qualifications  for  carriage  by  a 
subsi(fized  operator  is  that  its  bid  is 
augmented  by  the  amount  of  O0I&  it 
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receives  for  ^  carriage  of  ^ 
preference  ctttgo.  The  only  responsive 
bid  for  8ub8^<|iaed  operators  it  ^e 
augmented  Md.  While  USDA  asserts 
that  lowest  Itinded  cost  should  be  the 
determiningjl^ctor,  MARAD's  concern 
in  this  regulation  is  only  with  the 
waterbome  nortion  of  the 
transportati^h.  MARAD's  determination 
is  that,  for  thi  waterbome  portion  of  the 
transportatieti.  priority  must  be  given  to 
the  lowest  bidder  in  an  augmented  bid 
arrangement  because  of  the  lower 
overall  cost  lb  the  Government  Iliis  is 
glarified  in  the  final  luleraaldng. 

in  additio^  USDA  suggest^that  a 
means  be  foutad  to  pomit  it  toniakB 

reasonableMjuatn^tsloMAItAD'*  : 
original  CHl^detenainatiQns  when  left 
minute  tQonajte  changes  ef  sraaO 
magnitude  t^ke  place.  AID  concofted  on 
this.  USDA^Iated  it  could  not  florae 
importing  cokintries  to  risk  losing  vessel 
offers  while  waiting  for  MARAD 
redetenninanons  of  ODS. 

MARAD  believes  that  the  process  for 
recalculating  itubsidy  would  oe  similar 
to  the  exi«tin4  system  for  recalculating 
fair  and  tea^ndble  rates.  When  diere  is 
a  change  in  ne  tonnage  in  a  preference 
cargo  voyagii  the  contracting  agency 
requests  and  receives  from  MARAD  a 
revised  fairttd  reasonalble  irate.  A 
revised  009  Mdcdlation  could  be 
handled  at  a4  same  tbne.>V 

TinUly.  Iw)A  mgg^tea^&t  tie 
reflMiUlDii  ^ia•Hfi•d  lo  state  that  the 
prohibikioa  .oicoariHhed  fiids  it  meaatio 
apply  only^ltfCsrs  for  the  t»mbiiHd 
use  of  two  oi(  tnoM  vessels  at  a  siqBl» 
freight  rate,  and  not  to  oi^rs  where 
lower  rates  ue  available  if  two  or  more 
vessels  offer^l  are  taken  (but  separate 
rates  for  eackj  vessel  are  stated). 
MARAD  acdspts  USDA's  suggestion  on 
combined  bidi  and  that  provision  is 
clarified  appropriately. 

AID  asked  if  an  agency  can  reject  a 
bid  on  the  bcws  of  inland  transport  cost. 
MARAD  doeU  not  propose  to  set 
guideline  ratM  for  inland  transportation 
and  beUeves|tpat  the  agency  sponsoring 
the  cargo  should  be  respionsible  for 
evahiating  inland  transportation  costs. 
However,  in  the  event  that  the  shipper 
agency  does  Mot  approve  the  charges 
beyond  the  onean  transportation,  a  U.S.- 
flag  vessel  must  nevertheless  be  utilized 
to  comply  «vith  the  cargo  preference 
requirement,  if  the  vessel  will  accept  the 
ocean  transpdrtation  at  a  rate  not 
exceeding  th^jguideline  rate.  The 
shipper  agenty  would  then  arrange  for 
alternate  inl^iid  transportation,  if 
necessary.     : ' 

Falcon  statjeld  that  it  beUeves  full  and 
open  compet jtf  ons  are  best  served  by 
ustaig  sealed  Adding  procedures  coupled 
with  the  evahiBtion  of  the  total  cost  to 


the  Government  by  inclading  ODS  '  ■'  , 
payments.  Falcon  believes  that  the  t'^  ' 
determination  as  to  whether  to  use  - 
sealed  bidding  or  negotiation 
procedures,  and  the  maimer  in  which 
either  procurement  is  conducted,  should 
be  governed  strictly  by  the  Federal 
Acquisition  Regulations  (46  CFR.  Chap. 
1,  et  seq.)  to  eliminate:  ())  Teclmical 
leveling:  [2)  technical  transfusion;  and 
(3)  action  tochniques  if  negotiation  is 
used. 

Falcon>  basic  argument  is  that  a 
sealed  bidding  procedure  is  suffident— 
negotiatioft^Js  not  necessary^ 

OMI  objeqtad  to  aUoiving  a  foreign 
mission  to  nmotialte  wiUi  Udders  other 
Abclo^^low  pi^dbBr.FalQon  stated  that 
iQVdlveoBenf  of  fortip^  etemenU  niay 
present  ptfkikmoi  disdosun  in  4m 
negotiation  process.  CCr  commented 
diat  negotialionB  with  biddms  should  be 
8tfi<%  regidatad^widi  a  uniform,  written 
procedore  with  severe  r^iercusstons  to 
the  agencies  fOiT  posstttte  violations  of 
confidenttaUty  and/or  possible  oonflkts 
of  interest  v. 

As  aoteid  previously,  proceduraa  oa 
biddlQg  and  nagotiatido  Wilt  not  be 
indiided  in  this  filial  rule.  . 

CASa  on  behalf  of  its  member  lines 
(Ainerican  BrMident  lines,  Fanell  Lines. 
LywBS  Bros.  Steamship.  F^iidentiid  Unas, 
and  Watennan)  objedted  tp  the     . 
•impieanente^  oCsn  av^peented  bid 
formubi(M|sbfgroinid^Tbeae    . 
ebj«3iymawei«:'{l)  The  effect  of  the 
auyiMnted  bHtpcopediires  is  to 
.  jAaarliniliate  vonirtir  agateat  ODS 
;<Veffaton;  (2)I]odue|t  ft-lOS  is  not  the 
lawftil  medianism  tb  protect  the 
unsubsidized  operators;  (3)  MARAD's 
desire  to  obtain  the  lowest  cost  to  the 
GovernmentlJLcohtrary  to  the  ODS  ' 
program  ob)ec%ues  of  phasing  out 
premium  rates;  (f)  operating  subsidy 
attributable  to  the  carriage  of  dry  bulk 
canoes  in  parcel  lota  by  Unen  is  not 
fairly  calculable;  (5)  the  proposition  that 
would  allow  agency  negotiations  wiA 
other  than  the  low  bidder  is  flawed  both 
conceptually  and  procedurally;  and  (6) 
the  requisite  "proper  hearing 
requirement"  of  section  606  of  the 
Merchant  Marine  Act  1036;  as  amended 
(the  Act>  has  not  been  inet 

Docket  R-lOS  does  not  discriminate 
unfairiy  against  either  subsidized  or 
unsubsidized  operators,  nor  does  it  seek 
to  favor  either  subsidized  or 
unsubsidized  operators.  The  sole 
function  of  Docket  R-105  is  to  put 
subsidized  and  unsubsidized  operators 
on  an  equal  basis  with  respect  to  the 
bidding  procedure  for  bulk  preference 
cargoes.  The  ODS  paid  to  subsidized 
operators  is  not  affected  by  Uie 
procedure  and  ODS  contracts  are  not 
being  amended.  Consequently,  diere  is 


no  requirement  for  a  section  606  hearing. 
'  What  is  being  cfaangiBd  are.requiremente 
for  a  program  thai  is  operated 
independently  of  the  ODS  program.  The 
only  change  in  that  pro-am  is  that  the 
bids  of  subsidized  operatora  are  being 
augmented  by  the  amount  of  ODS 
applicable  to  that  voyage. 

MARAD  does  not  believe  that  R-106 
will  necessarily  lead  to  a  trend  to 
premium  rates  and  away  feom  world 
rates.  However,  the  agency  does  believe 
that  a  tendency  toward  world  rates,  by 
a  subsidized  operator  buttressed  with 
ODSii  is  misleadtng.  The  tmeoost  to  the 
Govismment  for  the  voyage  indudei 
both  the  rate  and  the  amount  of  subsidy 
paid  to  die  operator.  Foitiwr.  mdiile  - 
proceduies  on  Uddiqg  and  nagotiatioh 
are  not  jncluded  in  this  fidal  rule. 
MARAD  beUeves  diat  not  aUowing  the 
contracting  agency  to  attempt  to 
negotiate  lower  rates  with  bidders 
would  certainly  eetabU^  higher  rates. 

MARAD  does  believe  that  it  will  be 
able  to  foirfy  calculate  that  portian  of  an 
(qMirator?s  ODS  i^ich  is  attributable  to 
die  caniagB  of  prefer^Doe  dry  bulk 
caigoeainpuoellota.  - 

WatsfmanoMBirialned  about  the 
adverse  efbct  this  regulation  will  have 
upon  ito  viability  as  a  fubekUced 
operator.  Moet  of  die  com^lainte  are 
based  upoi!jtha,miscoiic^9t|eo  diat  ODS 
wll^  ba  abaM^  Sabridy  abAtenantls 
not  oontamplatad  Iqr.^  iagttlatton. 
Instead.  ODS  received  tgr  subsidtced 
operators  for  this  canlagaiofiby  bulk  ■ 
cargoes  is  to  be  considered  a  cost  to  the. 
government  and  is  to  be  included  in  the 
calculation  of  fair  and  reasonable  rates 
for  such  carriage. 

In  ito  commente.  Sea-Land  argued  that 
the  final  rules  regarding  augmentation 
should  apply  to  all  types  of  preference 
cargo,  specifically  including  civilian 
padkaged  preference  cargo  and  military 
cargo.  The  Department  of  Agriculture 
also  favored  extension  of  rulemaking  to 
civilian  packaged  preference  cargo.' 

MARAD  twlieves  that  the  commenters 
raise  significant  points  concerning  the 
application  of  the  augmentation 
procedures  to  the  evaluation  of  bids  on 
civilian  packaged  preference  cargoes 
and  military  cargoes.  While  such 
comments  are  outoide  the  scope  of  this 
rulemaking.  MARAD  plans  to  issue  an 
advance  notice  of  proposed  nilemekii^ 
in  the  Federal  Regtoter  to  solicit 
commento  on  the  application  of  the 
augmentation  procedures  to  those 
cargoes. 

EX).  U29i;  Statutory  and  DOT 
Requirementa 

This  final  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 


Fwlital 
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•indficant  uoder  DOT^-nifulatoiy 
priidef  and  prooadiKM  (M  PR  llSM: 
Pfbnsry  IB.  1979)..lbt  IImI  rale  b 
•ignificant  becanse  it  is  of  SMbftanHal 
ihtareat  tooertatai  odMrfovMiuneBlal 
agendas  and  to  the  BortliiM  industry 
since  the  di^ent  ofptefarence  caigoes 
repieeents  a  ma^  Sjwree  of  business 
for  tliat  industry. 

To  conduct  a  detailed  economic 
analysis.  MARAD  woold  need 
infonnation  on  die  economic  inpact  of 
sucb  variables  w  nie  naniber  of 
•uusNuieu  ma  niisuusiuueu  vessels 
tliat  woald  actBally  competed  nw 
parficalar  preference  traide  involved,  the 
number  of  veyageeneife,  the 
efBdendes  of  Ae  vessels,  and  fee 
a^iouRt  of  caifo.  De^ite  oar  EBquest  for 
sudi  inranMtion,  noeoniincnts  were 
rec^ved  from  die  poMc  widi  regard  to 
tJie  impact  of  these  variables,  ^le 
informatidn  needed  is  not  Mslorical  in 
nature.  «id  it  is  not  possiUe  for 
MARAD  lO  pi  edict  wnicn  operators  and 
agendee  wwid  benefit  sfaKX  the  nde  is 
Qependent  on  compeBtioR  tliroagb  me 
biodnig' praeess.  However,  alniuii^ 
MAR^g  does  not  have  cwnplete 
infbimation  on  the  economic  inpact  of 
the  rule,  it  believes  that  the  hnpaet  wfll 
be  Btadnat  and  that  a  M  ragalatory 
evaluatioa  i»  not  neeessaiy. 

PiMHy;  hlARAO  sees  no  evidence 
dial  iria  raia  affads  •  sidiBlBntfal 
number  at  swaB  ertWea  paisuaiit  to  fte 
Regnktwy  FlndUlity  Act  of  19B0  fPub. 
L  96.3M).  sfaiee  die  rde  fviB  afiect  only 
large  ddp  operators  whidi  do  mrt  meet 
the  ditetia  for  smalt  bndneaa  in  the 
SmaU  BhIbcss  AdndnistratfoB 
regalatiaM  (13  CFR  Part  121).  TIm 
Maritime  Administrator  certifies  diet  the 
nde  will  not  have  a  significant  acoMmdc 
impact  SB  a  sabatantial  nomber  irf  nwM 
entitias. 

This  adion  has  been  analysed  in 
aeoordaaoa  with  the  principles  and 
criteria  contained  in  Bxacotive  Order 
12812.  and  it  has  been  determined  diat 
this  final  nde  has  no  federalisra 
impiicatkm  that  warrants  the 
preparatiaB  of  a  Federabsm 
Assessment 

List  of  SnbieGts  fai  4t  C31t  Part  381  ^ 

FMght,  Martttme  carriers.  Reporting 
requirements. 

Accordingly.  40CFR  Part  381  is 
amended  as  fotlowK 

PARTMI-fAIIENOEOl 

1.  The  authority  dtation  for  Part  381 
continaes  to  reacL 

Audnrity:  Sect.  tMfbH,  »2(<l).  and  OTl(b). 
Marchsot  Marine  Act  193e.  as  SnandeA  40 
U.S.C.  1»4M.  U22((q.  and  UMib)  uaicas 
olberwiae  noted. 


2.  SaiikMi  »l  B  is  ravised-to  read  as 

foUow*:     "'- 

(a)  For  the  pnrtose  of  apptovigg 
subsidfatad  U.&-fiB|  liner  and  baft 
vessels  uaupetlugnr  dieeaiiimeitf  dry 
bulk  prefiBencetaryoes.  each 
department  or  agency  hming 
rewonsibility  under  the  Clu^ 
Prderenoe  Ad  of  1954  (48  VSC 
121^)).  shaV  evahiate  bids  raoeived 
from  the  iqwrators  of  such  vessels  hi  the 
msnuk'  dndribadlo  tide  sedien. 

(by  ¥Aen  a  sabirtdhred  vessel  cqierator 
is  the  apparent  low  U.S.-fhg  responsive 
bidder  for  a  dhy  bulk  preference  cargo, 
the  re^onslble  department  or  agency 
sfaaR  evahiate  the  subsidised  opdator's 
bid  by: 

(1)  Requesting  from  MARAD  an 
amount  br  the  mwraflng-ifiiletenlfal 
subsidy  (0D9)  Itte^  to  be  paid  for  die 
carriage  of  Sodi  cargo  oqiressed  as  a 
cost  per  ton  fior  peanmhig  the  voyage 
by  die  apparent  few  responsiva 
subsidized  bidders; 

(2)  Deriviitg  "augmented  bids"  for  die 
sttbddfaDed  opoatora  by  addfa^  the  ODS 
amount  to  endi  sabsldbEed  imeiator^e 

bid:       ^;    ...':~..  •''.>''-: -jv"' 

(3)  Cuittpaifaiigihe  aognnittf  olds  of 
Ae  snbslfflzad  operators  and  the  bids  of 
onsnbsHflzed  operetors  to  determins  the 
apparent  tow  resmmsive  bidder: 

t4fReqoe8tfaig  Dam  MARAD  a  fair 
and  reaspnable  gniddlne  rate  for  the 
apparent  low  responsive  bidder  which 
shall  be  based  on  MARACs  calodatian 
of  anticipated  costs  (less  OOS  in  the 
case  of  a  std»i(Uzed  vessel]  for  the 
voyage  phis  a  reasonable  amount  for 
profit  for  die  voyage;  and 

(5)  Oetarmining  whether  the 
subsidixed  operator's  unaugmented  bid 
or  the  unsttbsidked  (qierator's  bid. 
whichever  was  determined  to  be  the 
lowest  responsive  bid  pursuant  to 
paragraph  (b)(3)  of  this  section.,  is  at  w 
-below  the  fafr  and  reasonable  guideliiie 
rate. 

(c)  If  the  amount  of  dry  bulk  cargo  to 
be  shipped  ia  changed  at  any  time  prior 
to  award,  the  department  or  agency 
shaU  request  that  MARAD  provide  new 
ODS  amounts  applicable  to  the  carriage. 
The  dqiartmeBt  or  agency  shall 
redetermine  the  augmented  bids  before 
detennining  the  lowest  responsive  bid 
and  requesting  from  MARAD  a  revised 
fair  and  reasonable  guideline  rate  in 
accordance  with  the  provinons  of 
paragrajph  (b)  of  this  section. 

(d)  Wkenever  a  bid  is  submitted  for  a 
U.S.-fIag  vessel  for  the  transportation  of 
dry  bulk  preference  cargo.  &e 
responsible  dqiertment  or  agea^  shall 
only  approve  Uds  that  upfij/  to  an 
indii^dual  vessel,  and  may  not  accq^t 


vessel  to 
dbanmievc 


beaffMttveealfif 
ia  contradsd  i»«ai  , 

(a)  Hm  reqnii— MBta  off  ddisedioB 
shaft  apply  oaly  t»  Aoae  dapartments  01 
apodaa  dHt  dlractfy  pap  or  finance  all 
or  part  al  UA-flag  ewan  fitaight 
transparlatioaaaeta  far  the  carriage  off 
dry  bidli  pwferanee  imgnm.  ia 

aoooidmifla  with  d4e  P«l 

(f)  The  saqairBaaBtBafdds  section 
shaU  Bo»  4p|y  to  faraign  aid  ooaalsttag 
of  diiad  eaab  tBBHfv  payments  under 
spectfie  agiaainenia  batwiean 
depaihuanlsor  agiclM  and  die 
redpient  aoantiy  widi  rsapad  to  dte 
■iiitettfln  of  as.-fl^  vaaaelB  for 
tranqMetatfaa  of  oooHDoAties 
poMhasad  wfUi  such  fanda. 

By  Order  of  die  MsritiDw  Admlniatrator. 
Dated:  luw  22. 10B& 


Seentaiy.i 

(FROec  a»>M<n  Piled  »-«7-M(  MS  as^ 


4BCFR  Part  571 

[PuihaHlawBy-eTi; 
ACBB] 
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:  National  Highway  traffic 
Safety  Administradon  (NHTSA). 
Department  of  Tranqportotioii. 
ACnoNc  Final  nde; 


r:  This  final  rule  I 
Standard  No.  118.  Motor  Vabide  Stake 
fluids,  to  permit  the  use  of  paiisnently- 
affixed  labels  (e.g..  paper  or  plastic 
labels)  on  containers  ^  brake  fluid  and 
hjrdraulic  system  mineral  oil  to  satisfy 
the  onntainer  information  requirements 
of  the  standard  This  rule  also 
estabhshes  procedures  for  testing  the 
methods  used  to  mark  or  label  all  such 
containers  to  enswe  that  the  required 
information  remains  legible  and  present 
on  the  container  after  being  soaked  with 
the  fluid  or  oiL  This  action  was 
commenced  in  response  to  two  related 
petitions  for  rulemaking  submitted 
separately  by  the  Qieinical  Spodaltiea 
Manufacturers  Assodation  (CSMA)  and 
die  firm  of  Areat.  FoN.  KinyMi;Ploddn  A 
Kahn  (Arent).  on  behalf  of  oampeiiies 
engaged  in  themanafacture  and  sale  of  - 
motor  vehide  brake  fluid.    * 
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OA?KTIe 
isDecMilMr 


dateofliiisiiMlflrie 


fOWRJWIIMj 

Mr.  Vernon  BWora.  Office  trf  VeUcIe 
Safety  Standaitl*.  NRKt-ll.  Natiood 
Highway  TkaiBc  Safety  AdodDiatration. 
400  Seventb  Sbeet  SW.r  WaaUngton. 
DC  aosea  1\d^^hoiie  (202)  SeB^SSTT. 

IMMMTIOIK  Or  April 
3, 1967,  the  Ndlonal  Highway  IVaffic 
Safety  AdnuniAtration  (NHTSA) 
published  a  napce  of  proposed 
rulemaking  (Nl^lM)  relatiog  to  Standard 
Na  lie's  inforatation  requbriBBents  tor 
containers  of  (i^ke  fhiid  and  hydranlic 
system  minei^i  oil  (52  PR  W7S).  That 
notice  proposed  to  revise  tfaoae 
requirements  tipemlt  ttie  ose  of 
permanently-ufbced  labda(e.g.,  paper 
or  plastic  lal^Ia)  on  such  containers  and 
set  conditioBa|fiid  procedures  for  testing 
the  labeling  or  taailrfi^  tf  att  oontainera 
with  the  inforfqation  required  by  the 
standard.  Thi^  iaction  waa  mmnsTwl 
in  response  to  two  related  petitions  for 


ruleBMildqg 
Chemical 
A8soclatie«(< 
Arent,  Fox, 
(Arent),eB 


itted  sepcffaiely  by  the 
ManaFactiueis 
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Back^muad 

Standard'N^  116  currently  reqairea 
certain  iniBraMtion  to  be  cleariy  and 
inddiUy  maiud  (m  ail  oontafners  of 
brake  fhiid  and  hydraulic  system 
mineral  ofl.  Ubjder  paragraph  S6.2.2.2  of 
the  standard.  ttefaonafi^fiU 
containavs  yum  brake  fluid  that  are 
subsequendy  ^^tatribnted  for  retail  sale 
(whom  dbe  at^^dard  refers  to  as 
I  must  fiuniah  the 
ly  and  indeliUy 
I  container.  The 
I  includes  a 
It  4ie  fluid  oonfonia  to 
t9,.tiie  name  of  die 


"packagers' 

information 
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required 

certificatioii 

Standard  Na 

packager  and  banw  4 

mailing  add^  of  the  diatiflMkr. 

informattoa  (4  ferial  MHaber)4dantifying 

the  packaged  Iwaad  dale  of  padtagiag 

and4he  type  o4  brake  Said  ooatdnad  in 


thai 

point  allhe flidd.  vd  a  aariaa  of  safety 
warnings.  The  aaisly  aMBriags  ooBoem 
use  Old  proper  stoeage  of  the  flnld  aad 
the  safety  coaaaqneDoea  of  osiBg 
contaminated  flirid.  Coo^MnMe 
infonnatioa  laqafaanents  are  eet  fiortii  in 
S5.2.2.3  for  padcagers  of  hydraohc 
system  mmeral  ott. 

The  safety  wamingB  required  on 
brake  fluid  and  hydkwdic  system 
mineral  oil  ooatainars  warn  against 
certain  practieae  In  using  bydiauiic  fhdd 
for  brridng  systems  that  m^  mull  in 
the  use  of  impmpar  or  wwtawinated 
fluida.  The  warnings  alao'hdp  to  prevent 
is^voper  atorage  of  the  brake  fluid 
which  ooald  witawrinale  the  fluid  or 
caose  it  to  abaorit  moisture.  Avoidh^ 
the  abaoiptton  of  aaoiatuw  is  extremdy 
impoctant  since  moistare  in  s  brake 
system  degredes  broking  peiformaaca 
and  safety  by  knweriag  dw  brake  fluid's 
boiling  point,  incraaaing  the  flu^s 
viscosity  at  low  atmqsfJieric 
temperatures  and  incMaaing  the  risk  of 
brake  qfstem  cenpooent  ooirasion. 
Loiwar  hotting  points  tocraaae  the  risk  of 
brake  system  faihira  and  increaae  the 
possifa^ties  of  vapor  lock.  The  safety 
warnings  alae  alert  uaera  of  brake  fbid 
containers  with  c^rndties  less  than  five 
gallona  that  die  containers  should  not  be 
refilled. 

In  Apifl  1664.  the  agency  iaaoad  an 
interpielation  of  Standard  No.  116  whidi 
stated  dmt  the.atandard  prohibits  dw 
use  of  labds,  wliether  paper  or  of  eoHM 
other  meteriol,  to  nmet  Aa  *inarked  on 
eadi  *  *  *  container"  requirementa  of 
S5.2.2.2.  WITSA  interpreted  SS.2.2UL  as 
requiring  the  relevant  infonnation  to  be 
mariied  (firscUy  on  the  brake  fluid 
container  and  as  not  peimittiBg  the 
information  to  be  ^oed  on  a  MmI  end 
affixed  to  the  container.  This 
inteipretation  was  received  with 
concern  by  some  members  of  the  toike 
fluid  marketing  industry  who  apparentiy 
were  unaware  that  their  use  of 
permanently-affixed  labels  on  their 
produds  did  not  meet  the  requirenaents 
of  S5,222.  The  industry's  concern  gave 
rise  to  the  petitions  for  rulemaking  from 
the  CSMA  and  Arent  requesting  ^t 
NHTSA  amend  Standard  No.  116  to 
permit  the  afBxing  of  labels  as  an 
alternative  to  direct  marking,  to  comply 
with  the  infonnation  requirements  for 
iHvke  fluid  containers. 

The  two  petitioners  submitted 
virtually  identical  arguments  in  their 
rulemaking  petitions.  Arent.  petitioning 
the  egenty  on  behalf  of  client  companies 
engaged  in  die  maiketing  of  brake  fluid 
products,  behewed  ^t  an  amendment 
-  permittiqg  the  attachment  ei  s^arale 
labels  on  containers  would  be  "pro-" 


competitive.  | 
the  intended  paipoee  (label 
permanencai  of  NHTSA."  widioal  an 
adverse  eflied  on  eafiety.  Aeoording  to 
Arent  die  requested  amendment  woaM 
result  in  oonsumar  benefits  by  avoiAng 
die  coets  asaociatad  with  diracfly 
marking  hraha  ihiid  cont^neis.  (The 
petitioners  abo  raised  variooa  legal 
argpmenta  regarding  the  use  of  lebeling 
under  dw  Vddde  Safety  Act  The 
agency  nnnns  its  response  to  diose 
argumanlala  die  NrtcM  preceding  tide 
rule  end  wis  not  fiirdier  discaas  diem 
here.  Sas;  62  PR  at^WfTT.y 

Iha  CSMAbsBeved  that  Standard  No. 
116  should  pennit  brake  fluid  packagers 
'to  uaa  permanend^-alBxed  labels 
becauaa  dial  would  radnoe  oosts  with  no 
negative  effed  on  safsty.  Aooording  to 
CSMA.  panaitdiw  dw  use  of 
permaneBtly-affiMd  labala  would 
permit  a  private  brand  naow  brake  fluid 
packagsrlp  attach  prqahitad.  low  coat 
labeia  an  rendiiy  available  containors 
and  avoid  dM  expense  of  readjnstiitg 
packaghig  Mnea  each  daM  a  (hfierent 
brakalhdd  brand  ia  packaged.  CSMA 
steted  that  it  is  not  economically 
feasihk  lor  independent  packagers.' 
typically  sanll  businesses,  to  directly 
mark  the  containers  for  each  brud  ol 
brake  fluid  end  store  them  in  advance  of 
packaging.  It  believed  that  the 
roquireBMnt  for  diiecdy  marking  brake 
fluid  contaiBers  entails  die  purdhese  of 
expensive  mschinenr  end  increeses 
other  production  coats,  end  "wrill  serve 
only  to  dtfldnate  flom  the  meiketplace 
these  compenies  w^dcfa  contrad- 
pagkage  brake  fluid  under  private 
labels." 

CSMA  believed  diat  die  labeling 
requirementa  should  refer  neither  to  an 
"indelibly  merked"  requirement  nor 
focus  on  the  method  of  application  of 
the-required  lebeling.  The  petiticmer 
suggested  instead  that  the  requirementa 
address  die  performance  of  the  label. 
i^^  its  ability  to  adhere  to  the  container 
during  the  life  of  the  product  and  convey 
its  information.  The  CSMA  stated  diet 
the  state-of-tibe-art  printing  and  labeling 
technologies  are  such  that  edhesive 
labels  can  be  made  not  to  smear,  run  or 
become  unattached  from  the  omtaiaar 
when  exposed  to  brake  fluid.  In  support 
of  its  argument  to  permit  p«manentiy- 
effixed  labels,  the  CSMA  suggested  a 
test  medwd  for  determining  the 
durability  and  indelibility  «f  lebels  on 
brake  flidd  cont^ners.  That  method 
included  procedurea  for  immersing  e 
container  in  brake  fluid  and  then 
determining  whether  an  affixed  label  is 
destroyed  or  defaced  when  the  attempt 
is  made  to  remove  it 
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Since  the  agency  tentatively 
concluded  that' an  amendment 
permitting  the  use  of  pSrmanently. 
affixed  laoels  would  enhance 
maiiufecturer  flexibility  in  the  packaging 
of  brake  fliiid  while  ensuring  that  safety 
needs  are  met,  it  issued  an  NPRM  tp 
amend  Standard  No.  116  to  provide  for 
the  use  of  such  labels  on  tmike  fluid 
containers.  The  NPRM  went  beyond  the 
pedtion  tnmalunglhi^  wnw  brgpcM^ 
hydraulic  system  miiaerai  oil  containers, 
as  Ntfn^-tentativfily  saw  no  itiacbn 
nioffo  allow  placKagersef  hydraulic 
'  system.miQeral  oil  the  same  flexibility  in 
packaging  their  product  a^  prbppsed  for 
b)^e  fluid  packagers.  Mpre  specihcally, 
the  agency  propiQsed  to  amend  S5.2.2.2  ' 
and  S5.2.2.S  of  this  standard  to  permit 
[»ckagers  of  brake  fluid  and  hydraulic 
system  mineral  oil  the  option  df  affixing 
a  label  to  their  containers  whidi  nwtxdd 
be  legible  and  incapable  6T  beijig        - 
removed  without  its  desfruction'after' 
exposure  to  specified  test  cohditidns  sat 
forth  in  a  hew  paragraph  S6.14:  Thit  '■.  , .. 
agen<9  proposed  that  diese  hew  ■''■  '*t  'i- 
requirements  for  labeling  iftd^bility"  ' 
and  permanency  app^y  fo  aU  cdhteineri 
of  brake  fliiid  and  hymvaUc.systen^,'  .f  < 
minerirl  oil  containers,  whether  &itlk:.i  ■ 
information  was  marked  directly  or  V ' : 
them  or  printed  on  an  affixed  labeL!':j!t'.-' 
ConmoDtsoaNraM  --'M?": 

The  agency  received  six  comments  on 
its  proposal.  All  but  one  of  these     •  - 
commenters  supported  an  amendment 
permitting  the  use  of  permanently 
affixed  labels  to  satisfy  the  labeling 
requirements  of  Standard  No,  116. 
'  The  Delco  Moraihe  Divisifm  of 
General  Motors  (GM)  supported  each  of 
the  proposed  amendments  to  the 
standard.  The  commenter  believed  the 
proposed  amendment  to  S5.2.2.2  and  . 
SS.2.2.3  would,  as  die  agency  had  sUted 
in  its  proposal  "afford  die 
manurachirers  flexibility  in  the      .    ". 
padcaf^  of  brake  fluid  and  hydraulic 
aystem  inlileral  oil  wbjHe  ensuring  that    . 
safety  heeds  are  inet"  QM.saidmat  it 
manolactures,  (tisfiributes  and  packages 
brake^fluhia  and  cuirently  dkcctly 
raarics  its  Cohtainclrai  as'  required  by 
Standard  No.^l6.Aceordteg  to  tile'     ; 
commehter.  GKTbas  deen^ted  dutdie 
methoda  it  uses  for  placing  die  required 
information  on  brake  fhiid  ooafainers 
will  meet  the  perfonaanee  requirements 
for  iMibility.  permanency  and .    '. 
indelibility  proposed  in  the  NFIACGM 
agreed  with  petitioner  GSMA's     . 
statement  regarding  the  feasibility  of 
producing  adhesive  labels  which  would 
not  smear,  run  or  s^Mrate  from  the 
contaii^  when  exposed  to  brake  fhild. 

Penray  Company  and  Gold  fiagle.  two 
companies  represented  by  petitioner 


i   Arent  and  engaged-in  the  manufacture 
,.   and  packaging  of  motor  vehicle  brake 
fluid,  supported  the  proposed 
amoidBiaits  as  promodng  competition 
between  packagers  without  negatively 
aRiectlng  safety.  The  CSMA  also 
supported  each  of  the  proposed 
amendments  to.Standard  No.  116. 
including  those  for  hydraulic  system 
mineral  oil  oontainera-  In  its  comment. 
CSMK  reitef afed  the  pb^t  made  aartier 
in  its  petition^  for  rulemaking  thatcurrent 
printing 'Uidlabdi|ig  tedinologieB  ate 
able  to  produce  adhesive  labels  tlnit  are 
capaU&irf  remaining  legible  and  affixed 
to  containers  after  exposure  to  brake 
fluid.  CSMA  also  said  packagers'  efforte 
^  to  meet  the  current  requirements  for 
directly  marking  their  containers  would 
unnecessarily  increase  consumer  costs 
for  brake  fluid  products  by  26  to  32  cents 
per  container. 
American  Motors  Corporation  (AMC) 
.  supported  generally  the  agency's 
proposal  permitting  affixed  labels  to 
meet  the  marking  requirements  of 
Standald  No.  116.  The  Commenter  said 
that  labeling  technology  has  progressed   ' 
treiliendQu«yv^i>Gie  the  issuance  of  die 
current  maridag  tiequifementa  apd  that 
.,  there  sbbjiildb^QotecImological 
. .  impediments  to  ereajUng  "appropriate 
'.  and  durable  labaU.;*'  However,  AMCI        ; 
emphasized  duit  manulacturers  should 
have  the  (^tiott  of  aatisfylng  Standard 
No.  116's  labeling  raqoirements  by  either 
using  permanendy  affixed  labels  or 
continuing  current  practices  for  directly 
marking  containers.  AMC  questioned 
the  need  for  and  recommended  NHTSA 
not  adopt  the  legibility  and  pennanency 
,   performance  requirements  proposed  in 
die  NPRMaince  odier  NHTSA 
regulations  that  call  for  permanently 
affixed  labels  (e.g..  i^art  S67)  have  no 
such,  requirements. 

As  explained  in  the  NPRM,  the  agency 
beliaves  that  the  test  procedures  and 
perfoniumce  criteria  for  container 
bdonnationaM  necessaiy  to -ensure  d^t'^ 
the  safe!^.  warnings  andbthw  . 

-  infonoetion jsqiurad  by  Standard  No/ 
llQ  will  ba-i^esent  on  brake  fluid  and 
hydraulic  system  mineral  oil  containers 
throughout  die  dnift  die  fluid  container 
will  be  used!!  The  NPRM  explained  the 
importance  of  the  additional  test 
requirements  in  the  following  manner 

The  agency  has  tentatively  concluded  that 
test  procedures  for  label  indelibihty  and 
durability,  such  as  those  suggested  by 
[petitioner]  CSMA.  are  needed  to  make 
labeling  requirements  more  obtectlve  and  to 
meet  the  need  for  motor  vehicle  safety. 
^4HTSA  is  therefore  proposing  that  labels 
meet  the  "destroyed  or  defaced"  fequirament 
after  having  lieen  exposed  to  the  test 
conditions  of  Sa.14.  *  *  * 


While  both  Part  567  and  SUndard  No.  116 
are  intended  to  ensure  that  the  required 
labeliag  noiAiiis  in  place  and  la^bla.  diere 
are  sS^wal  spedJk,  identifiable  problems, 
like  brake  Ihild  spills,  agatnst  whkh  die 
brake  fluid  labels  should  be  protected.  Thus, 
the  agency  belieyes  that  the  general 
"destroyed  or  defaced"  criterion  in  Part  567  is 
not  sufficient  for  ensuring  that  the  brake  fluid 
label  will  be  psnaanant  To  ensure  the  , 
petmiBnency  of  brake  fluid  contaiaer  labeling, 
additional  critaria  are  appropriate  in 
Standard  No.  116  to  adibess  the  speci&c     ■ 
hazards  Ukaly  to  tatatftre  with  the 
permanency  of  Ae  labeli&g.  The  nquirements 
must  be  dirsded  at  ensuring  ttat  the  required 
4abettag  rennnns  permaneat  notwithstanding 
contact  with  (ha  eiemaats  andaonditions  of  a 
garage-type  environment  NHTSA  believes  it 
is  appropriate  to  pattern  test  conditions  for 
the  labeling  after  real-world  conditions  lileety 
to  affect  the  adhesiveness  and  legibility  of 
the  labeling  and  set  peifotmanoe 
requirements  ensuring  that  tiie  information  is 
present  tiiroughout  the  time  die  fluid  will  tie 
used. 
(S2FRatl0778.1077Q 

The  agency  contimiea  to  Mieve  that 
the  parraainenGe  and  legibility  of  tht  • 
labeling  is-of  ubnost  iai|>ert«nQe  to^.^  • . 
ensuring  tint  cpnaumera  wiU  be    ,    < 
provided  die^in{iannatiMneoe88aty.ior  . 
the  propeMtp'opgp  and«s«  af. the  brake . 
fluids.  FluicU^  tnat  are  iminoperly  jStond 
or  used-canadycrsely  anectthe  proper 
pperatign  of  l>^e  syatnia  ia  motor  , 
velddee^l4oieevef.'eon|iQen^ersen'tlia  < 
^^nUk4indiclit^■Aat^pM|o^nange    :,. 
criteria  ptopoaed  by  dw  agmiey  can  be  ... 
met  by  current  'mauioda  (^^oMitaiiiar  ■      .■ 
markhigaiidTabeUjBg.'^eagpncydoes  ; 
notkhow  ^  any  .i«4({p9  lor  axci^dkig 
the  performance,  criteria  from  the 
standard  t^t  qntwqighs  di^^fety  ■ 
benefits  reajdtiiig'fipm  requii^einenta  .  . 
ensuring  tlia  l^ibiliiy  and  avaiUdbiilify  pf  i 
the.requisite  safety  informatioo.  «.^ . 

Accordlh^y.  the  agency,  dedines  to 
adopt  AMCs  suggeatTpn  and  indudes 
the  parformance  requirements  in  this 
final  rule. 

,."7^e  Wagner  Division  of  Cooper-   '-i  ^.^'• 
Ii)duitriei.(Wagnsr)..a  mtooEacturer  and 
packa^QfOOTabrakefhdd.  bbiected- . 
to  the  agencyVpropoafed  amimdment  6i- 
Standard  No.  lU.  Wagner's  obfactions 
were  based  en  three  arpmMnts,'  aU  of 
which  were  safiety-related.  with  the 
third  relating  indirecdy  to  equitable 
considerationB. 

Wagner  believed  that  amending  the 
standard  as  proposed  would  permit  the 
use  of  "inferior  labeling  methods"  Ibat 
would  adversely  affect  safety  in  two 
respects.  Rrst,  Wagner  believed  the  use 
of  paper  labels  could  result  tai  incraued  -- 
brake  syatuB  faUurea  diia  to  die  use  of 
mislabeled  products.  Second.  Wagner 
felt  that  Standard  No.  116  should  require 
the  "same  lavd  of  pabel]  ^permanency'!  i^. 
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bf  Standard  NalO» 
I)  for  the  Bwiking  sf 
bnkftfiaid  naenrain. 
|l6B  reqtdies  a  warning 

feservoir  that  ia 
affixed,  engraved,  or 
,S.4.3)  Wagner  stated  that 
it  directly  m^ks  its  brake  fliiid 
containers  iaiaccordance  with  the 
currait  requUenents  of  Standard  Na 
lie. 

Warier  eaotioBed  that  one  <tf  the 
dangers  involved  with  the  misuse  of 
brake  fluids  li*  that  a  farake  system's 
elastomeric  t^als  can  develop  excessive 
swelling  wbfti  contaminated  with  non- 
DOT  fluMe.  HMeh  cosM  remUt  fai 
catastrophiqlHake  system  fsihire.  The 
commentof  i|[<dicated  that  a  direct 
maridngreqnfaenMBtistheoBlywayto  ' 
avoid  the  risH  of  possible  consmner 
misuse  of  umpentified  flnids  fomn!  In 
containen  vr|ose  labate  have  become 
detached.  W«gner  argued  that  since 
more  motor  |>^hicle  brake  fluid  is  said 
for  rq)iaceB|^t  purposes  than  is  aotd  as 
original  aqnUmcnt.  "It  is  incuBBbait  on 
the  Nationai^Highway  "Traffic  Safety 
Administratian  to  encourage  every 
brake  systeiBi  repair  person.  . 
professioBalai  or  private  individuala.  to 
use  a  safe  pi0diict  in  rebuildii^  the 
brake  syateik" 

NHTSA  ofMam  widi  W^nei^ 
assectiaaB  thit  ptiqier  storage  and  use  of 
brdse  fkiid  WB  very  in^Mrtant  to  motor 
vehicle  Mfen  and  that  coasumer 
awareneaa  ol  the  infoasalion  provided 
on  brake  flaid  coBtauMfs  significantly 
reduces  the  liKeiihood  of  brake  ^slem 
failure  due  toj  improper  or  contamhaated 
fluids,  liowmer,  thtt  agency  does  not 
agree  that  a  direct  marking  requlremnit 
is  the  only  Way  of  ensmteg  dial  die  - 
infortnation  on  a  brake  fluid  container 
will  be  pres*^t  and  legible  to  the 
consumer  miil  ito  contents  are  used. 
The  agency  ns  detennined  Aat  the  test 
conditions  proposed  for  container 
labeUng-rr/pL  that  the  container  is 
soaked  in  biwe  fluid  or  hydraulic 
system  mincUsI  oil  for  IS  minutes— ere 
representative  of  the  real-worid 
conditions  ti  [which  the  container  is 
likely  to  be  eiposed.  A  label  ^at 
remains  afR^cM  and  legible  in  tfie 
laboratory  left  will  therefore  remain 
legible  and  affixed-  to  the  container  in    . . 
safisfhction  m  the  need  to  have  the 
information  tionveyied  by  its  mariiings 
available  toltpe  consumer  until  tfie 
container's  iwntents  ere  used.  -, 

As  stated  move,  coramenters  have 
indicated  th^il  the  perfonnance  criteria   • 
!  agency  can.be  met  by    : 
I  of  coolainerlabding. 
•logical  advances  made 
;  and  labeling  fields  that 


proposed  1^ 

current  mei' 
Given  the 
in  theprinl 


now  make  it  poasible  to  affix  a  smeei^ 
resistant  label  that  is  capable  of 
remainhig  attached  to  a  container  after 
exposure  to  conditions  encountered  4b  a 
garage-type  environment,  NHTSA 
believes  it  is  appropriate  to  amend 
Standard  No.  116  to  pennit  the  use  of  the 
new  tedraology.  fai  regard  to  Wagner's 
concern  diat  the  new  labeling 
requirements  will  result  in  mislabeled 
products  and  an  attendant  reduction  in 
safety,  NHTSA  does  not  agree  that  these 
amendments  will  increase  the  risk  diat 
packagers  (^  brake  fhiid  will 
inadvertently  produce  and  market 
containers  thet  raisidentify  then- 
contents.  Sudi  misidentiflcation  can 
occur  regardless  of  vdiedier  die 
identifteation  is  direcdy  marked  or  on 
an  affixed  label.  The  agency  believes 
current  safeguards  adopted  by 
packagers  preventing  product 
misidentification  will  continue  to  ensure 
th«t  brrice  fluid  containers  are  properly 
identified. 

in  any  event,  the  agency  will  carefully 
monltcM-  cooq>Iiance  with  the  standard.  If 
it  becomes  apparent  that  safety  needs 
are  not  met  by  labeling  jmictices,  the 
agency  will  trice  appropriate  action 
wmlcfa  may.  include  furdier  amendment 
to  Standard  No.  116. 

Wagner  argued  that  it  is  inconsistent 
for  NHTSA  to  require  "  'permanently 
affixed,  engraved  or  embossed'  labeling 
on  vehide  brake  fluid  reservoirs  and  not 
demand  the  same  level  of  permanency 
for  the  laheling  on  replacement  brake 
fluid  ooBtainers."  The  agenoy  does  not 
beUevediat  the  labeling  requirements 
for  the  two  standards  are  inconsistent 
-The  requirements  made  final  in  this 
notice  are  intended  to  ensure  the 
permanenqr  of  the  infbrmatien  on  brake 
fluid  and  hydraidic  system  mineral  oil 
containers— ie,  that  it  ramain-present 
and  legible  until  the  container's  contents 
are  used.  A  packa|^  may  meet  those 
requirements  by  affixing  a  permanent 
label  on  the  container  or  by  marking  the 
container  directly.  In  any  case,  the 
standard's  requirement  diat  the 
information  be  permanently  and 
indelibfy  marked  or  labded  on  the 
container  to  essentially  the  same  as 
Standard  Na  105's  tuition  for 
compliance  by  means  of  permanenUy 
affixing  the  required- infonaatfon. 

Wagner's  third  obiection  to  the 
proposed  amendment  involved  equitable 
considerations.  Wagner  argued  that  an 
amendment  that  would  compromise 
safety  "for  the  convenience  of 
compmies  not  willing  to  invtM  in  safety 
is  an  unfair  and  inconsistent  action  by 
NHTSA**  to  die  detriment  of  brake  fluid 
manufacturers  wlio  have  invested  -. 
resources  to  comply  with  Standard  No. 


116.  Wagner. expressed  disappointment 
that  the  NFftM  seemed  to  devefop  "a 
rationale  intended  to  legitimise  an 
inferior  method  of  labeling.*! 

The  agency  has  carefully  considered 
Wagner's  concerns  that  this  amendment 
to  Standard  No.  116  in  effect  penalizes 
parties  -who  bave  complied  with  the 
standard  by  legitimizing  an  ''inferior 
mediod  of  labeling.''  As  NHTSA 
understands  Wafer's  equity  argument, 
it  is  premised  on  that  commenter's  view 
that  com|rfiance  by  means  of  a 
permanentiy-afBxed  label  is  inferior 
&x)m  the  standpoint  of  vehicle  safety  to 
compliance  by  means  of  direct  marking 
on  the  containers.  The  agency's 
response  to  Wagner's  safety  concerns 
has  been  (fiscussed  above  and  will  not 
be  repeated  here.  Because  the  agency 
has  detomined  that  safety  will  not  be 
negatively  affected  by  the  proposed 
amendments  to  Standard  Na  116  and 
that  the  rule  will  provide  packagers 
increased  flexibility  in  labeling  brake 
fluid  and  hydraulic  system  mineral  oil 
containers,  the  amendments  are  hereby 
adopted  by  this  final  rule. 

As  described  in  die  NPRM.  die  first 
step  in  the  procedures  for  testing 
container  information  involves  labels 
only.  It  requires  that  labels  be  cut 
vertically  from  top  to  bottom.  Cutting 
the  labd  is  intended  to  preclude  the  use 
of  various  "aUi^-va"  labels,  udiich 
typically  consist  of  a  sleeve  of  paper  or 
plastic  which  Wrapa  around  the 
container,  lliey  do  not  use  any  type  of 
adhesive  mat»ial  to  hold,  them  in  place 
on  the  container.  NHTSA  has 
determined  that  this  type  of  labeling 
should  be  prohibited  due  to  the  ease 
with  which  it  can  be  removed  from  the 
container  and  to  the  likelihood  that 
containere  will  become  completely 
unmarked  before  their  fluid  is  used. 
Since  no  adhesive  is  used  with  these 
labels,  the  cutting  4tf  the  label  will  allow 
the  removal  of  tlw  label,  without 
defacing  or  destroying  the  lab^  even 
before  Ae  label  is  soaked  with  brake 
fluid  or  hydrauBc  system  mineral  oil. 
The  use  <rf  that  type  of  label  would 
therefore  constitute  a  noncompliance. 

In  its  comment  to  die  NFVM,  Gold 
Eagle  asked  whether  a  paper  or  "poly" 
sleeve  label  that  has  beien  affixed  to  the 
.container  with  acUiesive  will  t>e  deemed 
to  comply  with  the  new  requirements  of 
Standard  No.  116  if  it  remains  affixed  to 
the  container  after  the  vertical  cut  has 
been  made.  Compliance  of  such  a  label 
could  be  determined  only  after  it  and  its 
container  have  been  soaked  in  the 
container's  contents  and  then  an 
attempt  i^made  to  remove  the  label 

During  the  next  stage  of  determining 
compliance,  the  container  of  brake  fluid 
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or  hydraulic  systeoi  miBeral  oil  (i.e..  the 
test  specimen)  is  soaked  for  IS  minutes 
at  room  temperature  in  the  type  of  fluid 
found  in  the  container.  NHTSA  believes 
that  the  15  minute  period  is  adequate  to 
determine  the  effect  of  the  fluid  on  the 
container  markings.  Because  it  is 
foreseeable  that  fluid  labels  moistened 
by  excess  fluid  dripping  down  the 
container  will  be  wiped  by  consumers, 
the  next  step  in  the  compliance  > 

procedure  is  to  wipe  the  labeling  by-  <  '|. 
hand  with  a  clean  dry  cloth.  A  container 
-would  be  determined  to  be  in 
compliance  if,  after  the  wiping,  the 
required  maiicings  are  legible  to  an 
observer  having  corrected  visual  acuity 
of  20/40  (Snellen  ratio)  at  a  distance  of 
one  foot  and,  in  the  case  of  a  container 
with  an  affixed  label,  the  label  cannot 
be  removed  without  destroying  or 
defacing  it  . 

Effective  date 

No  commenter  objected  to  the 
proposal  that  compliance  with  the 
proposed  amendments  be  required 
within  180  days  after  issuance  of  a  final 
rule.  Accordingly,  the  effective  date  of 
this  final  rule  is  December  27, 1988,  i,e„ 
180  days  ht>m  its  publication. 

Impacts 

NHTSA  has  examined  the  effects  of 
this  rulemaking  action  and  determined 
that  the  action  is  not  major  Within  the 
meaning  of  Executive  Order  12291  or 
significant  within  the  meaning  of  the 
Department  of  Transportation's 
re^atory  policies  and  procedures. 
Some  cost  saving  might  result  from  this 
amendment  since  petitioners  CSMA  and 
Arent  estimate  that  the  use  of 
permanently-affixed  labels  in  place  of 
direct  marking  on  brake  fluid  and  ' 

hydraulic  system  mineral  oil  containers 
would  result  in  savings  for  packagers 
and  consumers.  However,  the  agency 
does  not  believe  that  use  of  | 

permanently-affixed  labels  and  i 

adoption  of  compliance  tests  for 
container  labeling  will  significantly 
affect  the  costs  of  brake  fluid  or 
hydraulic  system  mineral  oil,  or  the  cost 
of  packaging  these  products. 

NHTSA  believes  that  the  adoption  of 
this  rule  will  not  increase  the  burdens 
for  any  party.  On  the  contrary,  the  use 
of  permanently  affixed  labels  in 
packaging  brake  fluid>and  hydraulic 
system  mineral  oil  will  allow  greater 
flexibility  in  product  packaging.  The 
agency  believes  that  the  compliance  test 
suggested  l^  petitioner  CSMA  and 
adopted  in  this  notice  is  not  burdensome 
and  that  compliance  will  not  be  a 
problem  for  most  if  not  all 
manufacturers  and  packagers.  The 
agency  is  aware  of  no  party  subject  to 


these  reiquiieraents-that  would  have  to 
si^flcaatly  alter  its  practices  to  comply 
with  this  rule.  Because  NHTSA  believes 
the  impacts  of  this  rule  will  be  minimal, 
a  full  regulatory  evaluation  has  not  been 
prepared. 

NHTSA  has  also  considered  the 
impacts  of  this  rule  on  small  entities,  as 
required  by  the  Regulatory  Flexibility 
Act.  Based  on  this  consideration.  ( 
her^y  oertifythat  this  rule  will  not 
■  have  a  significant  economic  impaet  ona 
substantial  number  of  small  entities. 
Any  flufd  manufacturer  or-packager 
qualifying  as  a  small  business  under  the 
Regulatory  Flexibihty  Act  mi^t  benefit 
to  a  small  extent  by  the  amendments  to 
Standard  No.  116,  since  more  flexibility 
is  afforded  to  packagers  in  labeling  their 
fluid  containers  and  there  might  be  a 
reduction  in  the  costs  associated  with 
current  packaging  requirements. 
However,  NHTSA  believes  that  the 
amendments  made  by  this  notice  should 
not  result  in  significant  cost  impacts  for 
any  party. 

Small  governmental  units  and  small 
organizations  are  generally  affected  by 
amendments  to  the  Federal  motor 
vehicle  safety  standard?  as  purchasers 
of  new  motor  vehicles  and  motor  vehicle 
equipment  The  agency  believes  these 
entities  will  not  be  significantly  affected 
by  these  amendments  since  the  changes 
will  not  significantly  affect  the  price  of 
motor  vehicle  brake  fluids. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Finally,  NHTSA  has  considered  the 
environmental  implications  of  this  rule 
in  accordance  with  the  National 
Environmental  Policy  Act  and 
determined  that  this  rule  will  not 
significantly  affpct  the  human 
environment       -^' .■-'-.■ 

PaperwQik  Reduction  Act 

The  information  collection 
requirements  in  this  rule  h&ve  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  (OMB), 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.).  These  requirements  have 
been  approved  through  February  28, 
1990  (OMB  #2127-0521). 

Regulatory  Identification  Number 

A  regulatory  identification  number 
(RIN)  is  assigned  to  each  regidatory 
action  listed  in  the  Unified  Agenda  of 
Federd  Regulations.  Hie  Regulatory 
Information  Service  Center  publishes 


the  Uiiified  Agenda  in  April  and 
October  of  each  year.  The  RIN         ^ 
contained  in  the  heading  of  this 
doctmient  can  be  used  to  cross  reference 
this  acttoi)  with  the  Unified  Agenda. 

list  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571.116,  Motor  Vehicle  Brake 
Fluids,  is  amended  to  read  as  follows: 

PART  S71-FEDeRAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  fbr  Part  571  , 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401. 1403. 1407: 
delegation  of  authority  at  49  CFR  1.50. 

SS71.11«    [Amendwl] 

2.  S5.2.2.2  of  §  571.116  is  revised  to 
read  as  follows: 

56.2.2.2  Each  packager  of  brake  fluid 
shall  furnish  the  information  specified  in 
paragraphs  (a)  through  (g)  of  this  section 
by  cleariy  marking  it  on  each  brake  fluid 
container  or  on  a  label  (labels) 
permanently  affixed  to  the  container,  in 
any  location  except  a  removable  part 
such  as  a  lid.  After  being  subjected  to 
the  operations  and  conditions  specified 
in  86.14.  the  information  required  by  this 
section  shall  be  legible  to  an  observer 
having  coirected  visual  acuity  of  20/40 
(Snellen  ratio)  at  a  distance  of  one  fool, 
and  iany  label  affixed  to  the  container  in 
compliance  with  this  section  shall  not  be 
removable  without  its  being  destroyed 
or  defaced. 

*        *        *       *   .    • 

3.  S5.2.2.3  of  §571.116,  is  revised  to  read 
as  follows: 

55.2.2.3  Each  packager  of  hydraulic 
system  mineral  oil  shall  furnish  the 
information  specified  in  paragraphs  (a) 
through  (e)  of  this  section  by  clearly 
marking  it  on  each  brake  fluid  container 
or  on  a  label  (labels)  permanently 
affixed  to  the  container,  in  any  location 
except  a  removable  part  such  as  a  lid. 
After  being  subjected  to  the  operations 
and  conditions  specified  in  S6.14,  the 
information  required  by  this  section 
shall  be  legible  to  an  observer  having 
corrected  visual  acuity  of  20/40  (Snellen 
ratio)  at  a  distance  of  one  foot  and  any 
label  affixed  to  the  container  in 
compliance  with  this  section  shall  not  be 
removable  without  its  being  destroyed 
or  defaced. 


4.  In  §  571.1ie<  a  new  36.14  is  added  after 
the  formula  set  forth  in  Se.l3.8(d)  and 
before  S7,  Auxiliary  test  methids  and 
reagent  standards,  to  read  as  follows: 
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S6.M  X^kuner  information.  Each 
container  writh  information  marked 
directly  cm  |ne  container  surface  or  on  a 
label  (labelUafBxed  to  the  container 
pursuant  toj  85.2.2.2  or  S5.2.2.3  is 
subjected  to  the  following  procedure: 

^a)  If  the  container  has  a  label  affixed 
to  it.  make  ai  single  vertical  cut  all  the 
way  through  the  label  with  the  container 
in  the  vertinl  position. 

(b)  Immerie  the  container  in  the  same 
brake  fluid  tv  hydraulic  system  mineral 
oil  cdntainc  ( 1  therein  for  15  minutes  at 
room  temiM  i  ature  (23±5  *C:  73.4±g  *F). 

(c)  Withii  1 5  minutes  after  removing 
the  contain^  i  r  from  the  fluid  or  oil. 
remove  exc  e|ss  liquid  from  the  surface  of 
the  contain^  by  wiping  with  a  clean  dry 
cloth.         i 

issued  on  ilne  23, 1988. 
Diana  K.Staii 

Administrafq^ 
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Part  18  to 
andrepo 
under  sectii 
Mammal 
amended 


.        t^e  U.S.  Fish  and  Wildlife 
Service  (Se^ce)  hereby  amends  SO  CFR 
iblish  maridng,  tagging, 
regulations  as  authorized 
l(W(i)  of  the  Marine 
tection  Act  of  1972  (Act),  as 
^  ^der  section  10l(b]  of  the 
Act,  Indians.^ Aleuts,  and  Eskimos 
residing  in  Alaska  and  dwielling  along 
the  coast  ofjllie  North  Pacihc  or  Arctic 
Oceans  may  take  marine  mammals  for 
subsistence  or  handicraft  purposes.  This 
action  impl^^ents  a  IdSl  amendment  to 
the  Act  andjwill  assist  the  Service  in 
monitoring  me  subsistence  and 
handicraft  l^^rv^t  of  polar  bear,  walrus, 
and  sea  ott^iL  and  in  obtaining  essential 
biological  dua  needed  to  manage  these 
marine  man  imal  species  or  stocks.  The 
action  shou  a  also  help  control  the 
illegal  take,  vade.  and  transport  of 
specifled  raVf  marine  mammal  parts. 
EFracnva  oUtb  October  26,  ige& 
Comments  Mill  be  accepted  on  the  final 
rule  until  Ai  i^t  12. 1968. 

AOOMM:  Q  ]  tmnents  on  ;the  final  rule 
may  be  mai  «d  to  the  Regional  Director, 
U.S.  Pish  a4^  Wildlife  Service.  1011 E. 
Tudor  Roadi  Anebprage.  Alaska  99503. 


RM  i>um««ii  iNPOMMAtiON  contact: 

}on  R.  Nickles,  Supervisor,  Marine 
Mammals  Management,  U3.  Fish  and 
Wildlife  Service,  1011 E  Tudor  Road, 
Anchorage,  Alaska  99503,  tele|ri)one 
(907)  786'3492. 

SUmmCNTARV  MRMWATKMC  The  Act 
(16  U.S.C.  1361-1407),  as  amended,  was 
enacted  for  the  purpose  of  ensuring  the 
long-term  survival  of  marine  mammals 
by  establishing  a  Federal  responsibility 
for  their  Inanagement  and  conservation. 
The  Act  imposed  a  general  moratorium 
on  the  taking  of  marine  mammals. 
However,  under  section  101(b),  it  did 
allow  the  ntm-wastefiil  taking  of  marine 
mammals  by  Alaskan  Natives  (i.e., 
Indians,  Aleuts,  and  Eskimos  residing  in 
Alaska  and  dwelling  on  the  coast  of  the 
Arctic  or  North  Pacific  Oceans)  for 
subsistence  purposes  or  for  purpioses  of 
creating  and  selling  authentic  Native 
articles  of  handicrafts  and  clothing.  The 
Act  also  assigned  management 
responsibility  to  the  Secretary  of  the 
Interior  (Secretary),  for  the  protection 
arid  conservatidn  hi  Alaska  of  polar 
bear  [UnuB  aiaiitimus].  Pacific  wabvs 
[Odobenus  rosmarus  divergens),  and 
northern  sea  otter  [Enhydra  lutn's  hitris] 
in  addition  to  certain  other  marine 
mammals  not  found  in  Alarica  and. 
therefore,  not  considered  itt  included  in 
this  final  rulemaking.      ^ 

The  Act  q)ecificaUy  provided  that:  (1) 
Alaskan  Natives  residing  in  Alaska  and 
dwelling  on  the  coast  of  the  North 
Pacific  or  Arctic  Oceans  could  take 
marine  mammals  for  subsistence 
purposes  or  for  purposes  of  creating  and 
selling  authentic  Native  articles  of 
handicrafts  and  clothing  if  such  taking 
was  non-wasteful  and  the  species  was 
not  depleted;  and  (2)  the  Secretary 
could,  upon  the  determination  that  any 
species  or  stock  of  marine  mammal 
subject  to  taking  by  Alaskan  Natives 
was  depleted,  prescribe  regulations 
upon  such  taking  by  Alaskan  Natives. 

The  Congress,  on  October  9, 1981, 
amended  the  Act  with  the  passage  of 
Pub.  L  97-58  that,  among  other  things, 
added  section  109(i).  This  Section 
authorized  the  Secretary,  "*  *  *  (after 
providing  notice  thereof  in  the  Fedwal 
Register  and  in  newspapers  of  general 
circulation,  and  through  appropriate 
electronic  media,  in  the  affected  area 
and  providing  opportunity  for  a  hearing 
thereon  in  such  area)  [to]  prescribe 
regulations  requiring  the  maricing, 
tagging,  and  reporting  of  animals  taken 
pursuant  to  section  1371(b)  [the  Alaska 
Native  exemption  for  subsistence  and 
handicraft  takings]." 

Section  109(i)  was  enacted  to  enable 
the  Secretary  to  gather  sufficient  data 
on  the  harvest  and  biology  of  marine 


mammals  taken  by  Alaskan  Natives  to 
determine  what  effect  such  taking  was 
haviMon  these  populations.  It  was  also 
desigmd  1o  provide  die  Secretary  with  a 
means  of  monitoring  the  disposition  of 
this  harvest  to  ensure  that  any 
commercial  use  of  marine  mammal 
products  met  the  criteria  set  forth  in 
section  101(bK2)  of  Uie  Act. 

The  Service  recognizes  that  certain 
other  taking  of  polar  bear,  walrus  and 
sea  otter  is  authorized  by  the  Act  (e.g., 
unintentional  take  of  small  numbers 
incidental  to  specified  activities  and 
take  by  permit  forsdendfic  research  or 
public  display).  This  final  action  deals 
only  with  die  jprovision  in  Uie  Act  Uiat 
exempts  legal  taking  of  polar  bear, 
walrus,  and  sea  otter  by  Alaskan 
Natives  under  conditions  already 
described.  It  implements  section  I08(i) 
of  die  Act,  as  amended  in  1981,  by 
amending  50  CFR  Part  18— Marine 
Mammals,  Subpart  C— General 
Exceptions,  Section  ia23— Native 
Exceptions,  through  the  addition  of 
Paragraph  (f)— Marking,  tagging,  and 
reporting. 

On  December  3, 1985,  the  Service 
published  a  proposed  rule  in  die  Federal 
Register  (SO  FR  40577)  to  implement 
section  100(i)  of  the  Act  It  solicited 
commenta  on  the  proposed  regulations 
for  marking,  tagging,  and  reporting  of 
marine  mammals  taken  by  Alaskan 
Natives.  Hie  original  pubUc  comment 
period  occurred  from  December  3, 1985. 
through  March  3, 1966,  but  was 
extended  through  March  31. 1986,  (51  FR 
10243)  to  accommodate  requests  made 
by  some  Native  villages. 

To  assist  the  public  in  hearing  about 
and  understanding,  the  proposed  rule, 
the  following  ^tiups  were  contacted: 

1.  Eskimo  Walrus  Commission. 

2.  North  Slope  Borough  Fish  and 
Game  Management  Committee. 

3.  Mayors  of  the  North  and  Northwest 
Alaska  Conference. 

4.  All  coastal  Alaska  village 
corporations. 

5.  All  coastal  Alaska  village  mayors. 

6.  Known  walrus  boat  captains  in 
Gambell,  Savoonga,  Little  Diomede, 
Nome,  Wales,  and  King  Island. 

7.  Polar  bear  hunters  that  had  taken  a 
bear  between  1979  through  1985  for 
whom  addresses  were  known. 

a  Natives  known  to  be  interested  in 
taking  sea  otters  in  Alaska. 

9.  Environmental  groups. 

10.  Individuals  dwelling  along  the 
coast  of  Alaska. 

11.  Federal  and  State  agencies. 

In  recognition  of  the  unique  logistical 
and  communication  problems  in  rUral 
Alaska,  over  1,500  copies  of  the 
proposed  nde  were  mailed  to  the  above 
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groups  and  individuals.  Likewise,  about 
1.000  copies  of  a  brochure  explaining  the 
proposed  rule,  and  providing  a  postage 
free  response,  were  mailed  to  villlige 
corporations  and  mayors  for  distribution 
to  constituents.  A  news  release  was 
mailed  to  all  newspapers,  radio  and 
television  stations,  and  other  media 
outlets  in  Alaska.  Interviews  for  radio 
broadcast  were  held  in  Barrow,  Nome, 
and  Kotzebue.  Public  meetings  were 
held  in  32  locations  in  Alaska.  A  public 
teleconference  was  also  held  for  the 
villages  of  Kaktovik.  Barrow, 
Wainwright,  Point  Hope,  and  Kivalina. 

Sammary  of  Publk  Coauneiits  and 
Sarvice  Responsat 

The  575  people  who  attended  the 
Service's  32  pobHc  meetings  made  a 
recorded  500  comments.  FIfly-three 
written  or  telephone  responses  were 
also  received.  The  most  prevalent 
questions  or  comments  concerned:  Who 
must  mark,  tag.  and  rei>ort  an  animal  or 
speclHed  parts:  who  wilt  maiic  or  tag  an 
item:  how  an  item  will  be  marked  or 
tagged:  penalties  for  not  marking, 
tagging,  and  reporting;  the  30-day  time 
period  for  marking,  tagging,  and 
reporting  beach-found  walrus  ivory:  the 
180-day  time  period  for  marking  and 
tagging  specified  parts  taken  or 
possessed  between  December  21, 1972, 
(the  effective  date  of  the  Act)  and  the 
effective  date  of  the  final  rule:  marking, 
tagging,  and  reporting  requirements  of 
registered  agents;  and  general 
opposition  to  the  proposed  rule. 

As  a  result  of  the  review  process,  the 
Service  has  made  several  changes  to  the 
final  rulemaking;  these  are  discussed  in 
detail  elsewhere  in  this  preamble.  The 
Service  has  deleted  the  list  of  villages 
that  appeared  in  the  proposed  rule, 
added  sea  otter  skulls  as  an 
unhandicrafted  specified  part  to  be 
marked  and  tagged,  added  a 
requirement  that  items  of  research  be 
returned  to  the  Service  at  the  time  when 
an  animal  is  reported,  and  clarified  that 
criminal  and  seizure  of  parts  provisions, 
in  addition  to  a  civil  penalty,  were       | 
appUcable  for  violating  this  regulation. 
Registered  agents/tanneries  are  also 
being  required  to  mark  and  tag  the 
specified  parts  in  their  possession.  The 
Service  is  also  reqidriag  that  sex 
identifiers  reauiin  attached  or 
accompany  the  skins  Of  marine 
mammals  when  presenting  animals  for 
marking,  tagging,  and  reporting 
purposes.  A  claiffication  was  made  in 
the  final  rule  that  the  specified  parts 
that  are  required  to  be  marked  and 
tagged  mast  be  raw  or  unhawHcrafted  at 
the  time  they  are  psesanted  tot  marking 
and  tagging  purposes.  The  maridng, 
tagging,  and  re|)0Hing  of  beach-found 


and  floating  dead  ammals,  and  their 
specified  parts,  was  clarified  in  the  final 
rule.  The  title  of  the  final  rule  was  also 
changed  fiota  "reporting  and  sealing"  to 
"marking,  tagging,  and  reporting"  so  that 
it  was  consistent  with  the  terminology 
used  in  the  Act  To  be  consistent  with 
the  stated  purposes  and  intent  of  the 
regulation  it  was  clarified  in  the  final 
rule  that  the  specified  parts  must  be 
taken  and  presented  for  marking  and 
tagging  to  make  legal  the  possession  of 
any  other  parts  from  that  mammaL 

A  commeater  inquired  why  an 
EnviroBmental  Impact  Statement  was 
not  coaq>leted  for  the  regulations.  Tlie 
Service,  after  preparation  of  an 
environ^BeBtal  assessment,  determined 
that  the  final  rulemaking  implementing  a 
specific  19B1  amendment  to  die  Act 
concerning  maridng,  tagging,  and 
reporting  is  not  a  major  Federal  action 
significantly  affecting  the  qualify  of  the 
human  environment  in  the  context  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1989. 
Accordingly,  the  completion  of  an 
Environmental  Impact  Statement  on  this 
rule  is  not  required. 

Many  reviewers  were  concerned 
about  an  undue  burden  the  rule  may 
impose  on  Natives  that  have  to  travel 
long  distances  to  reach  Service 
personnel  or  efi  authorized  local 
representative  for  marking,  tagging  and 
reporting.  The  Service's  intent  is  not  to 
put  an  unreasonable  economic  or 
logistic  burden  on  Natives  taking  marine 
mammals  and  having  to  present  them,  or 
specified  parts  thereof,  for  marking, 
tagging,  and  reporting.  As  such,  there 
will  either  be  a  Service  person  that 
visits  villages,  periodically,  or  upon 
request,  or  an  authorized  local 
representative  will  be  available  full-time 
in  villages  for  the  purposes  of  marking, 
tagging,  and  reporting  of  marine 
mammals.  Under  this  arrangement 
Natives  should  not  have  to  leave  their 
villages  for  the  purposes  of  marking, 
tagging,  and  reporting  of  walruses,  polar 
bears,  and  sea  otters. 

Several  commenters  suggested  the 
Service  delete  the  list  of  57  villages 
identified  in  the  proposed  rule.  Tliese 
'  viUsges  were  to  have  had  a  Service 
evofioyee  or  an  authorized 
representative  to  implement  the 
marking,  tagging,  and  reporting  process. 
The  oonosni.was  expressed  that  any 
change  to  die  Ust  would  result  in  further 
and  lengthy  ndamaking  procedures.  Vm 
Service  accepts  this  SQggestioo  and  has 
deleted  the  list  of  viUages  in  wfaidi 
Service  personnel  or  an  authorised  local 
represaBtative  will  be  located. 
Additioaally.  the  Service,  in  response  to 
a  further  suggestion,  will  provide  aoDnal 


notice  regarding  which  villages  will 
either  be  assisted  full-time  or 
periodically  by  Service  personnel  or 
which  wiUI>e  serviced  by  an  authorized 
local  representative.  Notice  of  the 
designated  locations  will  be  provided 
through  news  media  of  general 
circulation  and  other  appropriate  means. 
This  action  to  delete  the: list  of  villages 
will  allow  the  Service  to  be  responsive 
to  local  needs  in  a  more  timely  fashion. 

Many  commenters  questioned  how 
marking,  tagging,  and  reporting  would 
be  accomplished  and  who  would  be 
responsible  for  that  task.  The  Service  or 
the  Service's  authorized  local 
representative  will  be  responsible  for 
attaching  the  marie  tag,  or  other  marking 
devices  on  the  specified  parts  and  for 
receiving  the  harvest  iirfbrmation  and 
completing  the  report  Since  several 
marking  and  tagging  techniques  «vill  be 
field  tested  during  tihe  initial 
implementation  period,  the  devices  and- 
tediniqties  may  change  over  time. 
Generally,  plastic  or  metal  tags  and 
other  marking  devices  or  techniques  will 
be  used  to  mark  and  tag  the  specified 
parts.  If  tags  or  marks  come  tiff  the 
specified  parts,  they  must  be  replaced 
with  a  new  tag  or  mark  and  the  broken 
tag  or  other  marking  devices  must  be 
returned  to  the  Service. 

Many  reviewers  expressed  concern 
that  the  proposed  30-day  time 
requirement  was  insufficient  for  having 
their  marine  mammal,  or  specified 
unhandicrafted  parts  thereof,  mariced. 
tagged,  and  reported.  Again,  the  Service 
intends  to  assist  some  locations  full- 
time,  periodically  or  upon  request  visit 
villages  that  harvest  few  marine 
mammals,  or  maintain  an  authorized 
local  representative  in  villages  to  mark, 
tag,  and  receive  reports.  As  such,  the 
Service  believes  the  30-day  reporting 
requirement  will  not  be  an  unreasonable 
burden  on  Natives  taking  marine 
mammals.  The  Service  is  concerned  that 
the  data  gathered  be  as  factual  and 
accurate  as  possible.  Lengthening  the 
reporting  period  may  duninish  the 
accuracy  of  the  data  and.  therefore,  is 
not  consistent  with  the  purposes  of  this 
rule. 

Many  reviewers  inquired  about 
penalties  that  could  be  imposed  on 
those  who  do  not  comply  with  this 
regulation.  Likewise,  other  commenters 
inquired  as  to  how  die  Service  was 
going  to  get  Natives  to  participate  in  the 
program.  Tlie  Service  understands  that ' 
diere  needs  to  be  a  great  deal  of 
cooperation- and  information  exdiange 
between  Natives  and  UMlf  to  eflecthrsly 
inqtiement  the  regalattdaa.  ilia^ervtce 
also  reoogaiMS  tuA,  dering  die  initial 
implamontottan  (tf  tbeaa  n^golatiOns.  a 
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litive  sense,  die  better  the 
lation  derived  from  the 
■    -     ^  ng.  and  reporting  program 
becomes,  ^k  better  die  Service  will  be 
able  tp  Jinef  tune  any  necessary 
managemeni  programs  should  stocks 
become  dented.  Civil  penalties  fbr 
violation  o£  the  provisions  of  this 
regulation  ^fe  provided  for  in  section 
105(a)(lj  of  die  Act  Any  person 
violating  ady  regulation  issued  under  the 
auspices  of  fie  Act  may  be  assessed  a 
civil  penalty!  of  not  more  dian  $ia000.for 
each  violat^n.  Although.secticm  105(b) 
of  the  Act  pijovides  that  criminal 
convictionsi  itan  result  from  violations  of 
regulations  {issued  under  Uie  Act.  it  is     . 
not  the  Service's  intention  to  refer 
violations  qf  these  marking,  tagging,  and 
reporting  resbdations  to  the  Justice 
Department  Tor  criminal  prosecution. 
Nor  do  thes  a  regulations  provide  for  the 
forfeiture  penalty  under  section  107  of 
the  Act  for  n^arine  mammal  parts  that 
are  retained  in  violation  of  this  final 
rule.  The  Service  believes  diat  die 
potential  sanction  of  civil  penalty 
assessmentB|will  be  adequate  to  assure 
compliancejwidi  the  marking,  tagging, 
and  reportii^  regulations.  If  future 
experience  liider  this  rule  indicates  that 
die  civil  peiUlty  provision  is  not 
adequate  to  Stimulate  compliance,  dien 
die  Service  nay  have  to  consider 
proposing  tlie  use  of  the  criminal  penalty 
and  forfeitu  re  provisions  of  the  Act  as 
remedies  to  Enforce  adherence  to  these 
rules.  It  shoiid  be  well  understood  that 
the  preceding  discussion  applies  only  to 
the  imposition  of  penalties  for  violations 
of  these  ruUf  If  an  individual  is 
engaged  in  Ue  unlawful  taking  or  sale  of 
a  marine  Ui^fmnal,  or  commits  any  other 
violation  of  die  Act  or  the  current 
regulations  in  50  CFR  Part  18,  the 
Service  may  seek  die  imposition  of 
criminal  pei^alties  and  forfeiture. 

One  comirienter  suggested  that  the 
subparagraph  on  "definitions"  be  moved 
to  the  b^idang  of  the  rule  because  the 
terms  defin^  were  used  prior  to  the 
definition  section  in  the  proposed  rule. 
The  Service!  Accepts  diis  suggestion  and 
has  moved  ue  definitions  to  the 
beginning  of  the  final  rule.  In  addition, 
the  term  "marking  and  tag^ng"  was 
clarified,  to  indicate  diat  it  was  die  raw 
and  unhancQi  Tafted  (indudbig  tanned 
skins  in  the  |cointext(tf  the  ISPrday    . 
reporting  too  ifr^ettt)spBCifi«d  parts  . 


that  were  to  be  presented  for  marking 
and  tagging  purposes. 

One  commenter  took  exception  to  the 
Service's  statement  diat  die  Act 
exemptiB  from  taking  prohibitions 
Alaskan  Natives  that  dwell  along  the 
coast  of  Alaska  because  it  did  not 
include  die  Act's  provision  that  Natives 
must  also  reside  in  Alaska.liM  text  of 
the  rule  has  been  changed,  to  Indicate 
the  Act's  Alaska  residency  requirem«it 

A  commenter  requested  that  the  data 
generated  by  this  rule  be  made  availatde 
annually  tp  the^iNiblic  and  set  forth  in 
the  Service's  annual  report  to  Congress 
as  required  by  section  103(f)  of  die  Act 
The  Service  accepts  this 
recommendation  and  will  put  the  data  in 
its  annual  report  and  will,  to  the 
maximum  extent  practical  make  the 
data  publicly  available. 

Several  commenters  were  concerned 
that  beach'found  ivory  collected  by 
Natives  was  not  requb«d  to  be  mariced. 
tagged,  or  reported,  while  others 
wondered  if  the  Service  was  going  to 
distinguish  between  beacb-fmiaid  and 
hunterkilled  animals  and  ivory.  The 
proposed  regulations  did  not  in  fact 
require  Natives  to  report  or  distinguish 
beach-found  animals  and  ivory.  Also, 
the  need  to  report  animals  that  are 
found  floating  dead  in  the  water  was  not 
clear.  Consequendy,  two  components  of 
the  walrus  mortality  would  not  be 
marked,  tagged,  and  reported  and  the 
accuracy  of  the  known  mortality  and 
harvest  data  would  be  diminished. 
Likewise,  a  component  of  the  ivory 
entering  the  maricetplace  would  be 
unmarked  and  it  would  be  difficult  to 
determine  if  such  ivory  was  obtained 
illegally.  Requiring  all  ivory  diat  has 
been  taken  or  collected  pursuant  to  the 
Alaskan  Native  exemption  to  be  marked 
will  simplify  enforcement  efforts  of  the 
Service.  The  Service  understands  these 
concerns  and  has  modified  this  final  rule 
to  require  that  Natives  must  present  and 
distii^ish  between  beach-found, 
himter-taken.  and  floatiiig  dead  animals 
and  ivory  for  marking,  tagging,  and 
reporting  purposes.  Current  regulations 
concernbig  beach-found  ivory  collected 
by  non-Natives  are  found  in  50  CFR 
18.26.  "Collection  of  certain  dead  marine 
mammal  parts."  These  regulations  allow 
non-Natives  to  collect  and  retain  beach- 
found  ivory  if  that  ivory  is  registered 
within  30  days  with  an  agent  of  either 
the  Service  or  the  National  Marine 
Fisheries  Service.  Registration  includes 
the  name  of  the  owner,  a  description  of 
the  item,  and  the  date  and  location  of 
collection.  Additionally,  tide  to  parts 
collected  and  registered  under  60  CFR 
18.20  is  not  transferaUe  unless 
consented  to  in  writing  by  the  agent 


llie^rvice  believes  die  regulations  at 
50CFR  1&20  provide  adequate  controls 
:for  non-Native  beach-found  ivory  and 
this  is  not  included  in  this  final 
rulemaking. 

Several  commenters  inquired  if 
registered  agents,  i.e..  people  authorized 
to  procure  marine  mammal  parts  from 
Natives  and  transfer  or  resell  them  to 
other  Natives  or  roistered  agents,  were 
required  to  marii  and  tag  their  ivory.  The 
proposed  rule  did  not  require  registered 
agents/tanneries  to  mark  and  tag 
sptofied  parts.  Howevw.  the  Service 
now  nscogniies  that  without  covmng 
current  invent(»ies  of  raw  marine   i, .  ■ 
mammal  parts  possessed  by  registered 
agents/tanneries,  a  component  of  the 
ivory  trade  would  go  unmarked,  making 
it  difficult  for  die  Service  to  (tetermine  if 
ivoiy  was  entering  the  maricetplace 
illegally.  Consequendy,  die  Service  has 
revised  the  final  rule  to  reflect  that 
registered  agents/tanneries  are  required 
to  present  the  ivOiy,  skulls,  and  skins  of 
sea  otters,  walruses,  and  polar  bears  in 
their  possession  for  markhig  and  tagging 
purposes  within  180  days  from  the 
effective  date  of  this  rulemaking. 
Therefore,  all  ivory  taken  or  collected 
by  Alaskan  Natives  is  required  to  be 
marked.  There  will  be  no  rqiorting 
requirement  for  these  skulls,  ivory,  or 
skhis. 

A  few  commenten  requested  that  the 
skulls  of  sea  otters,  in  addition  to  the 
hide,  and  the  skulls  of  walrus  be  marked 
or  tagged  so  information  on  the  age 
structure  of  the  harvest  can  be  gathered. 
The  age  structure  of  harvested  polar 
bears,  sea  otten,  and  walrus  is 
important  management  information  and 
can  be  estimated  as  a  result  of  tooth 
analysis.  The  Service  accepts  the 
suggestion  to  require  the  skulls  of  sea 
otters  to  be  presented  for  tagging.  A 
rudimentary  pre-raolar  may  also  be 
extracted  and  retained  by  the  Service 
for  the  purpose  of  age  analysis,  but  sea 
otter  skuUs  will  not  be  retained  by  the 
Service.  The  Service,  however,  will  not 
require  walrus  skulls  to  be  marked 
because  of  the  unreasonable  imposition 
it  would  place  on  Native  hunters  to  do 
so.  As  it  has  done  in  the  past  the 
Service  may  continue  to  acquire  walrus 
teeth  from  huntera  fbr  age  analysis. 

Several  commenters  questioned  the 
need  to  mark  and  tag  fossilized  ivory. 
The  Service  is  not  requiring  that 
fossilized  ivory  be  marked  or  tagged. 
Accurate  estimates  of  the  harvest  of 
walrus  would  not  be  enhanced  by 
marking  or  tag^ng  fossilized  ivory  and 
it  is  questionable  if  such  ivory  is  subject 
to  provisions  of  the  Act.  However, 
fossilized  ivoiy  is  regulated  under  either 
the  Archeological  Resources  Rratection 
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Ad  of  1979  and  AntiquMea  Act  of  19PS 
if  locatad  on  Federal  4and«.4h«Al«ric8 
liistoric  PreservatioD  Statute  tf  located  . 
on  State  landft  and  the  ConventieR  on 
International  Trade  in  Endangered 
Species  of  Wild  Paona  and  Flora  if 
exported.  Foaailized  ivoiy  found  on     . 
private  lands  i»  presently  unregulated. 

Several  conunenters  expressed 
concern  about  which  individoal  Is 
responsible  for  presenting  for  marking, 
tagging,  and  reportuig  purposes  wafain 
and  the  ivory  taken  ^  a  group  of 
hunters  operating  from  one  boat. 
Depending  on  die  village,  animals  and 
the  ivory  may  not  be  divided  untfl  the 
end  of  the  spring  or  other  hunting 
season,  which  may  last  longer  than  30 
days.  For  animals,  and  specified  parts 
thereof,  that  are  periodically  divided 
within  die  30-day  reporting  period,  the 
Service  will  require  the  person  taking  or 
participating  in  the  taking  of  the  animal 
and  who  possesses  the  ^ledfied  parts  to 
be  responsible  for  presenting  to  the 
Service  or  authorised  local 
representative  for  marking,  tagging,  and 
reporting  purposes  the  animals,  or    ,    [■ 
specified  parts  thereof,  within  the  30^ 
day  period  For  example,  if  a  crew  of 
hunters  bi  one  boat  takes  several  wabus 
and  divides  the  anfmals,  or  parts 
thereof,  at  the  end  of  a  one-day  or  multi- 
day  hunt  (but  within  the  30-day  period), 
each  individual  hunter  «^)o  partidpateid 
in  the  taking  must  report  those  animals 
attributed  to  him/bw  and  present  for 
markir^  tagging,  and  reporting  purposes 
those  parts  in  hits/her  possession. 
However,  if  the  animals,  or  specified 
parts  thereof,  are  not  divided  until  the 
end  of  a  banting  season  lasting  longer 
than  30  days,  then  the  boat  captain 
would  be  considered  as  the  person         . 
taking  or  who  participated  in  the  taking 
and  who  possesses  the  animals  and 
parts  thereof,  and  therefore  the  boat 
captain  must  report  the  taking  and 
present  the  parts  for  marking,  tagging, 
and  reporting  purposes  within  the  30- 
day  period 

Several  commenters  questioned  if  an 
Alaskan  Nabve  who  harvests  a  sea 
otter,  polar  bear,  or  walrus  must  be  the 
one  who  presents  the  animal  or 
specified  parts  thereof,  for  maridng^ 
tagging,  and  reporting  purposes. Hie 
concern  was  fin- Natives  or  registered 
agents/tanneries  who  had  not  actually 
participated  in  the  taking  of  die  animals 
but  had  acquired  the  animal  or  qiecified 
parts  from  the  one  who  did.  Although 
the  proposed  rule  was  not  dear,  thi^ 
fin^  rule  requires  Uiat  the  tpeciRa 
person  takfaig  or  who  pai  Btipeted  fat4he 
taking  of  a  sea  ottet.  poiar  bur^^or    - 
walnis  and  who-poaaesees  tfae«Binn|-^'  j 
and  spedBed  parts  tfiereof,  is  requirad 


to  rif»ert-the  takfaig  as  weU-otfiresent 
.  the  qieeified  parts  for  markbii^-tagging, 
andfiqMifting  purposes.  The  Service 
believe8<  tfaat-^  aecaracy  of  die 
biological  and  harvest  data  woidd  be 
significantly  diminished  ff  a  proxy  is 
allowed  to  report  the  taking  end  present 
the  specified  parts  cor  marking  and 
tagging^  Once  the  animal  has  been 
reported  and  the  ^wcifled  parts  marked 
and  taggedi  die  parts  can  then  be  traded, 
bartered,  sold  to,  or  otherwise 
possessed  by^  other  Alaskan  Nartives  or 
registered  agents/tanneries. 

Several  commentets.  asked  if  an  ivory 
tusk  could  be  carved  into  handicraft 
items  before  it  was  marked  or  tagged. 
The  final  rule  requires  that  aD  specified 
parts  (skuU,  ivory,  and  skins)  be  marked 
or  tagged  prior  to  modifying  diem  into 
handicrafts.  Because  of  the  intended 
avi^abillty  of  Service  employees  and 
authorized  local  representatives, 
Natives  riiottid  not  encounter  a  delay  in 
handicxafting  pcuts  due  to  the  marking 
and  tagging  requirements. 

A  coflimenter  imficated  that 
submitting  paired  tusks  of  an  hidividual 
walnis  is  unrealistic  because  the  tusks 
are  sometimes  taken  without  the  nose 
plate.  i.e..  detracted  separatidjr.  and  may 
become  separeted.  As  sadi,  it  may  be 
difficult  to  ensure  tusks  ate  accurately 
paired.  The  Service  understands  sudi 
difficulties  and  requires  that  turics  are 
paired  to  the  maximum  extent  practicai 
The  Service  beUeves  thatsobmitting  die 
tusks  in  pairs  will  help  reduce  the 
likelihdCNCl  of  double  counting  harvesjted 
walrus;  such  double  counting  woidd* 
diminish-the  accuracy  of  the  harvest 
data. 

'    A  few  conunenters  were  concerned 
about  adequate  funding  for 
implementing  the  new  rule.  The  Service 
considers  this  rule  to  be  an  important 
management  tool  and  intends  to  ensure 
an  appropriate  level  of  funding 

Several  commenters  asked  if  marine 
mammal  teedt  bones  (indudin^  bacula). 
and  other  unspedfied  parts  must  be  - 
marked  end  tagged  under  die  rule.  The 
Service  only  requires  polar  bear  and  sea 
otter  hides  and  skulls,  and  walrus  tusks 
to  be  marked  and  tagged  because 
animals  are  not  nomtaUy  taken 
specifically  fior  other- parts,  and  the  other 
parts  are  not  entering  die  market  place 
to  a  siginficaBt  extent 

One  individual  commented  that 
walrus  hunters  riiottld  forget  the  ivory 
and  only  bring  home  the  meat.  WhUelt 
is  unlikely  to  happen  very  oftm,  the 
Service  recognizes  Aat  tbe  possibiUty  ' 
exists^hat  speeifled  parts  of  harvested 
pokv  beai;  waim*,  and'osa  otter  od^^ 
not  be  coQeetadNaiid  provided  (or   ■  -"  -  < 
purposes  of  marking,  tagging,  and 


reporting  because  said enimabweie 
kiUed  only  for  their  neat  or  other 
nonsped&d  parts.  Any  such  instances 
would  weaken  die  intoit'ot  and     . 
purpose  behind,  this,  hnplementing 
regulation.  Therefore,  the  final  rute  has 
bmn  darified  to  indicate  that  no  marine 
mammal,  or  any^  parts  thereof,  taken 
pursuant  to  section  101(b)'Df  the  Act 
can  be  lawfully  transported  (except  for 
rqiorting  purposes)  or  exported  unless 
and  until  the  specified  parts  thereof 
have  been  preseoted  for  maridng, ' 
tagging,  and  reporting.  Possession  of 
such  parts  is  unlawful  if  die  marine 
mammal  or  specified  parts  are  net 
presented  for  marking,  tagging,  and  - 
reporting  widiin  30  days  of  the  date  o£ 
taking.  Using  the  oommester's 
statement  therefore,  an  Alaskan  Native 
yiho  harvests  a  walrus  for  its  meat  may 
retain  die  meat  lawfUly  so  long  a»  the 
tusks  are  presented  for  maiidng.  tagging, 
and  reporting  purposes  under  this  rule. 
Once  this  rule  is  complied  with,  the  - 
Native  need  not  retain  the  marked  ivory 
in  order  to  validate  his/her  continued 
possession  of  the  meat  The  Service 
recc^nizes  diat  walrus  calves  are  taken, 
for  meat  and.  depending  on  age.  may  not 
have  tusks  to  mark.  In  such  cases  the 
hunter  would  be  riequired  to  report  the 
harvest  of  die  animaL       '    .'-V 

A  cotninenter  wanted  to  khiow  who 
had  the  burden  <rf  proof  for  establishing 
the  date  of  take  in  the  context  of 
compliance  with  the  30^  and  180-day 
'reporting  periods.  If  an  issue  arises  as  td 
whether  the  regulations  have  been 
foUowed.  the  Native  that  took  or 
partidpated  in  the  taking  of  the  animal 
and  who  possesses  die  animak  or 
specified  parts  thereof,  or  the  registered 
agent/tannery  in  the  case  of  pacts  {n- 
thehr  possession,  has  the  burden  of  -  ' 
establishing  the  date  of  taking  or 
possession  in  the  context  of  &e  30-  and 
18t)-day  reporting  periods. 

Several  coauoffiiters  questioned  die ! 
Service's  need  for  reporting  information 
on  caliber  of  rifle  and  mode  of 
transportation  used  diving  the  take.  The 
Service  believes  such  infimaatlon  is  not 
at  this  time  important  to  achieving  the* 
specified  purposes  of  the  rule  which  is 
to  cc^ct  infonnatiaa  on-  the  tevel  <rf 
harvest  the  Molorar  (sex  and  age)  of 
animals  taken,  end  the  eCfod  Of  tta 
harvest  on  the  populations.  Althou^  the 
requirement  for  reporting  Infonuation  on 
rifke  caliber  and  transportation's  been 
deleted  iatittfiaalrolB,  the  collecUon  of 
such  information  has  been  audiorized  by 
the  Office  of  Management  andBudgat 
and  may -be  collected  on  a  voluntaiy 
•basifli' .-:'.''  •'. 

'  Soae  QOBMBoaten.  asked^when  the 
regulation  would  go  into  effect  Another 
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conunenter  wcoramended  that  apnblic 
eduoatioa  paqgram  be  developed 
ragwdiag  tb^tjNative  take  proviiians  of 
the  Act  and  Uiia  ragulaticm.  Thia  fieal 
regulation  vml  be  effective  120  days 
after  its  pubujcatiMi  Id  tba  PMMri 
RafistaE.  ThU  will  give  the  Service 
adequate  tim^  to  coordinate  the  &ial 
regulations  Mith.  and  devekp 
educational  k^aterials  fee.  Native 
oiganizationk  people  in  viUagea^  ai^ 
other  intereikbd  persons.  It  will  also  give 
the  Sendee  tfne  to  complete  an 
implementation  (dan.  hire  noryrnnH. 
obtain  tags.  ^  cooqtlete^uiBl 
reporting  Coftes. 

Several  caioiunenters  requested  that 
the  Service  hire  local  residents  to  be  the 
Service's  aailloriiad  locd 
representatii^  for  the  puipesea  of 
marking,  tagdng,  and  reportii^  of 
animals,  or  Specified  unhandicrafled    - 
parts  tbeieolTbe  Service  intenda  to 
implement  this  nde  by  hirtaig  local 
residents,  toj^  maximum  extent 
practical,  to  hlct  as  the  Service's 
authorized  bMal  representatives. 

A  GOBme&ter  requested  that  the 
regulationa  ba translated  into  InopiaL 
The  Service  tties  not  rontiDely  translate 
ita  matetiala|i|ito  Native  lai^Bpmga^ 
however,  thclit  do  when  these  ia  a  real  (V 
perceived  need.  Alaskan  Natives 
include  manf  races,  about  20  i«ngm»flf»5, 
and  iMiMBTOMa  rfiah^ts-  T%^  ]^MtfpimQftf 

and  dialects  pe  so  diffaient  that 
conversatioQ  Is  at  least  t^ifflTOlt  if  net 
impossible  be^een  races  and  villages. 
Natives  in  m^i^  villages  are  htHngmii. 
although  ddi^  in  the  more  ranote 
villages  speaU  English  «vith  difficulty. 
Because  Nat|tfe  lanp wges  were  spidien 
languages  am  only  recently  have  some 
written  versitm  been  created,  eldns 
may  have  md^  difficulty  in  reading 
their  tangnnflU  ttian  understanding 
English.  CraMquently.  dte  Service  sees 
little  usefulness  in  translating  tfie 
regoIatloBa  bUt  will  make  eveiy  effort  to 
use  tranalatofi  durkig  qwken 
educational  ^tograms  concerning  these 
regulations.  , 

A  few  Gommenters  were  concerned 
about  how  th^  harvest  information 
would  be  usei)  and  that  this  regulation 
would  eitiwr^AhibH  or  increase  the  take 
of  marine  maktunals.  Again,  the  purposes 
of  tharegttlat^n  we  to  monitor  Ae 
harvest,  c^fatf  bioiogical  informatjon.. 
and  determiflB  the  effects  of  taking  on 
sea  ettes.  pol^  bear,  and  walrus 
populations.  Ji^  repilationwill  also  be 
used  to  h^  eantrol  the  illegal  take  and 
trade  of  apecraed  parts.  There  is  no 
intent  or  purpose  in  these  regulations  to  . 
either  inM>it|i)r  increase  the  level  of 
harvest  of  aaiaials.  or  to  Hse  the 
information  tbi  allow  sport  hunting. 


setting  of  quotas,  or  for  non-wiMife 
conservation  puiposes. 

A  commenter  indicated  that  diare  was 
no  need  to  impkimont  thia  rale  WfBwse 
the  harvest  information  oould  be 
collected  on  a  vohmtaiy  basis.  The 
Service  has  operated  a  sssaB-scale  and 
vohmtaiy  harvest  sBonitoring  pscflram 
fmr  walrus  and  polar  bear  steceliMOL 
The  vohntary  preyam  worked  well  in 
some  locations  and  poorly  in  otheta. 
AlthoMQh  the  Service  maifced  and  t^ged 
polar  bear  hides  and  skulls,  walras  ivory 
and  sea  otters  and  their  parts  have 
never  been  Bsarkad.  tagged,  or 
monitored  by  the  Service.  The  goal  of 
the  Service  ooMeming  these  r^idations 
is  threeiold:  to  ooUectharyest 
informatiaB  syatesaaticaHy;  toget  aa 
accurate  aocooBt  year-rooBd  of  the  total 
harvest  of  animals;  and  to  aMik  and  t^ 
the  parte  of  marine  mewnals  entering 
die  naricetpleoe  to  assist  iniadBcii^ 
illegal  trade  of  sa(^  parte.  AMHNqh  the 
Service's  vohmtaiy  ■witDiii^pwgrsai 
has  met  with  some  aaoGBSs  inlhepast 
we  believe  that  ■Hadatosy  reporting 
anda  more  qratematio  data  coUectian 
effort  aa  reqi^rBd  by  these  regttlatioiis 
will  prodoee  a  SBore  aecarate  aoooant  of 
the  yearfOBBd  harvest  of  amlras.  pdar 
bear,  and  sea  otter  and  of  te  parts 
entering  the  nMiketplace. 

A  lew  ooanentars  asked  if  die 
Service  was  going  to  reqaire  evidence, 
when  pwts  are  pRteMed  for  Bfltld^ 
tagging,  and  reporting  perpoMS,  diet  die 
individaai  is  a  Native.  Ilie  8ei¥loe.  as  a 
matter  irfreetina.  does  not  reqeire  sndi 
evideaee.  When  die  Service  investigetes 
poosibie  vfolatione  of  the  Aa  and  its 
iropwaieRliitg  regiuatioiis.  me  burden  is 
on  the  person  being  Invest^ated  to 
prove  he/she  is  an  Alaskan  Native 
eligible  to  partidpate  in  trichig  of  marine 
mainmab  under  section  unfb}  of  the 
Act 

A  commenter  asked  if  State-tagged  or 
partially  handfcrefted  ivoiy  needed  to 
be  madied.  tagged,  and  reported. 
("State-tagged**  ivory  refers  to  walrus 
ivory  taken  or  collected  doriAg  tbe 
period  in  wfafch  marine  mammal 
management  authority  was  transferred 
to  the  State  of  Alaska  for  weirus. /.a., 
April  1970  duoagh  July  1879).  Since  the 
parts  are  abeady  altered  or  have  been 
tagged  and  accounted  for  by  the  State, 
the  Service  will  not  require  either  to  be 
mariced,  tagged,  or  reported. 

An  individual  asked  if  the  Service 
would  allow  Natives  to  vote  for  or 
against  the  regulations.  Anottier 
commenter  thott^t  that  die  Service  was 
exceeding  its  authority  in  impIementiDg 
the  regulations.  Rrst  Congress 
specifically  authorized  Ae  program  of 
I  reporting  harvest  iafatmatien  and.  as 


sudt  die  Service  hss  not  exceeded  ita 
authority.  Secondly,  regulations  aia  not 
voted  on  bat  rather  are  imf^emented  at 
the  dncretioe  of  the  Secretary  of  Interior 
as  guided  by  the  Act.  As  previmsly 
documented,  the  Service  went  through  a 
len^hy  and  involved  process  to  obtain 
the  opinions  of  many  persons 
concerning  die  proposed  regulstions. 
Additienally.  die  Service  does  not 
believe  it  is  naceeeary  to  produce  a 
second  eet  of  propoeed  n««lations  as 
diere  were  no  aigDificaat  or  sidistantial 
changes  between  the  proposed  and  final 
regulationa. 

'  A  few  commenteis  were  concerned 
that  the  regnlatioDS  only  covered 
'^egtXtf  taken  animals.  The  Service 
acknowledges  this  shortcoming  in  the 
propoeed  r^etions  end  has  revised 
the  final  role  to  cover  any  polar  bear. 
wahn.  and  sea  otter  taken  or  coDected 
for  ariieistence  or  handicraft  purposes, 
lids  daiification  is  oonsistent  with  the 
Service't  goal  of  getting  die  best 
possible  informattca  on  the  total  level  of 
subafstenoe  and  handicraft  harvest  of 
marine  mannnals.  It  is  emphasized  the  act 
of  matting  and  tagging  die  qiedfied 
parts  of  a  marine  mammal  under  the 
I»ovisions  of  this  rule  does  not  legalize 
the  omtinued  possession  of  such  parts  if 
the  mammal  had  been  unlawfidly  taken. 

A  cOBHicnter  was  confused  by  the 
propoeed  previsioBs  requiring  a  person 
either  to  report  withm  ae  days  or  to 
"tNider  iBBedietaly"  an  aninud  or 
specified  parte  thereof.  The  Service 
agrees  and  haa  ddeted  die  requirement 
to  "tender  immedtetely"  an  animal  or 
part  for  rspovting.  or  marking  and 
taggfaig  puipoaes.  The  30- and  latMlay 
requirementf  remain  unchanged  from 
the  198S  Prspoeed  Rule. 

One  commenter  asked  ebout 
monetary  rewards  for  providing  the 
information  reqnfaed  ti^  tills  regidation. 
Althonglr^  Service  has  paid,  attbnes. 
for  the  acqaisftion  of  walras  teedu 
reproductive  tracts,  stomadis,  and  other 
items  used  in  research  project!,  the 
Service  wffl  not  be  paying  for  harvest 
information  required  by  tihese 
regulations. 

A  few  conunentos  inquired  if  this 
new  regulation  would  iwovide  economic 
opportunities  to  Natives  and  villages. 
The  purpose  of  the  regulation  is  to 
gather  information  mnromii^  the 
harvest  biolc^  and  the  effects  of  taking 
on  marine  mammal  jpopulations.  There 
was  no  Congressional  intent  to  provide 
economic  opportunities  to  the  villages. 
However,  because  the  Service  wiU  be 
hiring  authorized  local  representatives 
to  the  maxinwun  extent  practical,  the 
implementation  of  this  regulation  may 
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have  a  small  positive  impact  on  local 
village  economies. 

Some  commenters  asked  if  the  ' 
proposed  rule  would  have  any  bearing 
on  Uie  State's  resumption  of 
management.  This  regulation  has  no  [ 
bearing  on  the  transfer  of  mahagemeint 
to  the  State  because  theState  has  no 
obligation  to  continue  this  marking, 
tagging,  and  reporting  program  should 
they  resume  management  ia  the^fuftire: 
hosvever,  the  State  did  have  a  similar  - 
program  when  ttiey  mainaged  marine 
mammals. 

A  new  paragraph  (8)  in  the  final  •.  ; 
regulation  calls  for  the  return  to  the  . 
Service  of  equipment  and  other  items 
used  for  research  purposes  and  attached 
to  animals  taken  by  Natives.  The    ~ 
Service  expects  Natives  to  return  such 
federally-owned  research  equipmemt 
wheii  reporting  animals  an4  presenting 
specified  parts  for  marking  and  tagging 
purposes.  This  new  provision  is  inserted 
to  provide  notice  of  the  Service's 
continued  ownership  interest  in  this 
research  equipments  The  Service  does 
hot  intend  to  assess  penalties  under  the 
aufiiority  of  the  Act  if  violations  of  this 
paragraph  occur.  However;  penalties 
may  be  pursued  under  other  applicable 
Federal  laws. 

Peacription  df  that  Fjaal  Rul> 

The  regukitioos  contained  in  SftGFR 
Part  18  impleinent  the  Act  (164J.S.C 
1361-1407),  as  amended.  Under  the 
terms  of  tiUs  Act,  the  Secretary  of  the 
Inte^rior  is  authorized  to  prescribe 
regulations  requiring  the  marking, 
tag^qg.  and  reporting  of  polar  bear,  . 
walrus,  and  sea  otter  tak^n  by  bidiaos, 
TVleuts,  and  Eskimos  residing  in  Ala^a  < 
and  dwelling  along  the  coast  of  the    ; 
North  Pacific  or  Arctic  Oceans  for    r  • 
subsistence  purposes  or  for  purposevbf 
creating  and  selling  authentic  Native:, 
articles  of  handicrafts  and  clothing,  'this, 
final  rule  implements  this  marking, 
tagging,  abd  repoiting  provision.     .  ^ 

The  Service  believes  that  ma|^datpnr   ■ 
polar  bear*  walrus,  and  sea  oiter  '."d""'  • 
maricliu.  tagging,  and  reporting       > ' .  '  ~ 
regulations  ihusl  be  estaoli^ed,  aarj :  ~  T 
descrilied  herein,  to  provide  harvcnt^and: 
biological  data  on  marine  manurials . 
taken  by  Alaskan  Natives  to  assist  the 
Service  ip  assessing  the  population 
dynamics  of  these  species  or  stocks  and 
to  help  in  controlling  the  illegal  take, 
trade,  and  transport  of  specified  raw 
marine  mammal  parts. 

The  need  for  this  rule  relates  to  the 
Act  itself  that  exempted  the  non- 
wasteful  taking,  generally  without 
restriction,  of  polar  bear;  walrus  and  sea 
otter  by  any  Indian.  Aleut,  or  Eskimo 
residing  in  Alaska  and  dwelling  on  the 
coast  of  the  North  PaciRc  or  Arctic  t      * 


Oceans.  The  Act  limits  (he  Pepartment 
of  the  Interior,  through  the  Service,  in  its 
authority  to  n^ulate  this  harvest  until 
after  a  species  or  stock  is  found  to  be 
depleted.  Current  attempts  to  measure 
tihe  harvest  of  polar  b^  and  walrus  are 
inadequate.  There  is  little  information 
on  the  lake  of  sea  otters.  I^fendatory 
marking,  tagging,  and  refn^^rUng  is 
considared  essential  to  feli^rtOve  die 
Senice's  management  de^riohmaklng 
and  th^  quality  and  quahS^'  of  harvest 
aitd  biolo0ioal  data  upon  wliich  future 
management  decisions  will  ba  baiMd. 

When  implenMHited,  thia  nde  will 
require,  no  later  than  30  days  from  the 
date  of  taking,  mandatory  marking, 
taggi^  and  reporting  of  polar  bear, 
walrns,  and  sea  otter,  or  specified 
unhandlcrafted  parts  thereof,  taken  by 
Alaskan  Natives.  Reporting  will  require 
that  the  date  of  take,  sex  of  animal,  and 
location  of  take  or  location  of  the  animal 
if  beach-found  or  found  floating^  be 
provided  to,  or  collected  by,  a  Service 
employee  or  an  authorized  Service 
representative  on  approved  forms 
provided  by  the  Service.  Marking  and 
tagging  will  require  the  attachment  of  an 
approved  tag  or  the  use  of  some  other 
marlfiBg  devices  or  materials  to  the 
specified  untaaadiorafted  parts.  .   . 

An  exo^tion^tp  the  30^y  reporting 
period  is  provMed  for  the  marking  and 
tagging  pi  polar  bear,  wakys,  and  saa 
otter,  orapecifiedanhandierafied  parts 
thereof,  if:  taken  between  December  21, 
1872  (the  effiective  date  of  the  Act),  and 
the  effective  date  of  this  regulation.  The 

'  maximum  laOnday  period  for  markii^' 
and  tagging  provided  by  this  exception 

.  is  intended  to  aUow  those  Natives  and 
registered  agenta/tanneries  in 
possession  of  specified  raw  and 
unhandlcrafted  marine  mammal  parts 

'  (including  tanned  skins)  legally  taken 
since  enactment  of  the  Act  reasonable 
time  to  present  the  unhandlcrafted  parts 
for  marking  and  tagging  purposes.  "The ' 
retroactive -effiect  of  this  prpvi'siop  is 

'.  Gonsioered  aasential  to  reduce  amf      , 
control  tkie  iile|^  take,  trade,  and 

'  transport  ofaptodfied.  raw  and, 
.uidiandiorafled.iQarinemaQvnalpaH      ■ 
Whifath^ia  m>V{8ion  reqairak  that  aU 
speclfiad  unhandlcrafted  paHfl  (^  polar 
bear,  sea  otter,  and  walrus  (harvested 
between  December  21, 1972.  i|nd  the  . 
effective  data  of  this  regulation)  be' . 
presented  for  nurldflg  and  tag^ng 
purposes  yfiOiia  180  cfays  upon 
implementafioh  of  tf  is  regidation,  the 
Service  will  not  require  that:  (1) 
Specified  unhandicrafted  parts  from  a 
given  animal  ba  pre«ented  together  for 
marking  and  tagging  purposes:  and  (2) 
Alaska  Natives  and  tagistered  agents/ 
tanneries  report  information  on  sex 
loiiatlon  of  take,  and  date  of  take  of  such 


animal(s).  Any  data  gathered  about    - 
animala  tdceh  that  long  ago  would  likely 
not  be  accurate  and  have  little  value  for 
statistical  and  management  purposes. 

Required  DatetniinaHons      . 

Baseid  on  a  review  and  evaluation  of 
the  information  contained  in  an 
Environmental  Assassment  completed 
by  the  Sarvice,  itliaa  been  detemtined 
tfiat  th{s  final  rale  in^lemefitiag  a 
spiecific  1^  amendment  to  the  Act 
concerning  the  markkig.  tagging,'  and 
.  reporting  of  certain  marine  mammals 
taken  by  Alaskan  Natives  is  not  a  mafor 
Federal  action  si^ificantly  affacting  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1909.  Accordingly,  the 
preparation  of  an  Environmental  Impact 
Statement  on  this  rule  is  not  required. 

Elased  on  the  information  contained  in 
the  Detarminatioo  (^Effects  of  Rule 
completed  by  the  Service,  the 
Department  of  the  Interior  (Department) 
has  determined  that  this  is  not  a  major 
rule  and  does  not  require  praparation  of 
a  regulatory  impact  analysis  unjder 
Executive  Order  12291. 

The  Department  haa  also  determined, 
aiid  certiAek}  diat  this  final  rule  wiU  not 
have  a  sigoificant  economic  impact  on  a  ; 
substafitiat  number  of  small  entities 
under  the  Regulatory  Flexibility  A^ 
Tha  only  foreseeable  economic  impact 
resvltiog  from  <his  rule  is  travel     . 
expenses  inCtured  by  hunters  to  comply 
widi  the  rrde.  Sfau»  dta  Sarvice  expects 
to  have  its  personnel  or  authorized  local 
representa tires  stationed  in,  or 
available  to  all  villages  in  which  marine 
inammab  are  harvested,  such  costs  to 
the  public  are  expected  to  be  minimal. 

The  Environmental  Assessment  and 
the  Determination  of  Effects  of  Rule  are 
on  file  and  available  for  public 
inspection  during  regular  business  hours 
of  B.-QOa.ml  to  4:30  pjn.  in  the  Office  of 
Public  AffaUrs,  tJ.S.  Pish  and  Wildlife 
Service,  1011  East  Tudor  Road. 
Anchorage,  Alaska  99S03.  Copies  may 
also  be  requested  in  writing  from  tliis 
address!  y;,;  .    .-,;.- 

lafonnatioD  CoHactfoB  ifiiiuiU<iiiilijii>ii 

The  information  collection    •'  ■  ~ 
requirements  contained  in  diis  fined  rule 
have  been  approved  by'tfaa  Office  of 
Management  and  Budget  under  the 

Siperwork  Reduction  Act  of  1080  (44 
S.C.  3501  etseq.)  and  assigped 
clearance  number  1018-0080.  The 
information  to  be  collected  is  needed  to 
assist  the  Service  in  monitoring  the     " 
harvest  of  polar  bear.  walru8.-and  sea 
ottec  and  in  obtaining  essential 
biolc^oal  data  needed  to  Improve  the 
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^  these  marine  maminal 
;  Hie  inf otiMtioii 
tineontrbllfaiglhe' 
,  iiod  transport  (^ 
f  mimnnl  parts.  th» 
>aBdicportingis 
tllegslly  possess,  transport 
or  export  ttaiW  BiaiBaials  orspecified 
partsdMreoil 

This  ikisl  r^e  was  prepared  )v 
KenUm  a  WtiM.  Chief:  Maine  and 
Coastal  Reao4^  U.&  Pish  and 


manageowBt 

species  0^ 

shoUdabo 

iUetaliake. 

specified 

marking.. 

mandatory 


Wildlife 
Ancharage. 
Hoiwadk 
Fish  and 
AsnstaBOSw 
Service.  Wi 


imi  East  Tador  Road. 
flSGOa.  and  feffiey  L. 
'  Bkdogist.  Division  of 


Fish  and  WikiKfe 
DCaOMOL 


Ust  of  Sidijacl^  in  50  can  Part;u 

Administrailwe  practka  and 
procedure,  fannotts.  faidiaBB,  Marine 
mammals.  Tk^^qiortafioa.    ' 

Accordingli^  the  Service  amends  50 
CFR  Part  18  af  |sfaown  bdow. 

PART 


1.  The  auUi^ty  citation  lee  50  CFR 
Part  18  is  asMJ4ded  to  read  as  CoUows: 

AuthHily:  MjIfSJC  lan  e(  SC9; 

2.  Amend  S^jCPR  Part  18— Marine 
Mammals,  Sti 
Exceptions.  8 
(0-^arking, 
foUows: 


injA 


C — General 
t^  adding  paragraph 
I  iggiiig.  and  reporting,  as 


(f)  MarkJngi 
In  addition 
the  Act,  50 
in  this 

(i)Thateni^T> 


imd  reportag.  fl) 

lons  contained  in 
l&S.  and  50  CFR  1&27. 

.and  tagging'*  of 
marine  maranuls  as  q>ecified  in  section 
109(1)  of  the  Akjt  refers  to  the  actual 
physical  attacl^ent  of  an  approved 
band  or  oAerbueh  awikhig  device  or 
teduwiae  to  mt  raw  or  onhandlerafled 
(inchidtag  am^iMced  tsnned  sidns)  skfai 
and  riioH  of  p6wr  bears,  the  tashs  of 
walruses,  azid  the  skin  and  rirall  of  sea 
otters:  and 
(ii)  The  ter4  ["reporting'*  oeans  the 


collectioB  by  I 
Service's) 
represenlatii 
harvest  t 
regardfaig  the  I 
mammals  on  | 
ofwdiiditheS 


r  personnel  or  the 
lh>cal 
I  of  biological  data, 
1  alher  infonnation 
I  of  taking  of  marine 
itions.  the  collection 
!  determines  to  be 


necessary  for|ih*nagenient  purposes. 
Reporting  Wfll1>e  done  on  forms 
provided  by  dM  Service  upoh 
presentation  I  air  maridng.  tagging,  and 
reportirv  pint  4«M  of  the  marfne 
mammaKk)  or  i  ftedfied  raw  tit  ;;^'  *''";' 
unhandianifton  Vorta  diieieef.  '         "- 


(2)  Notwitfistanding  the  areeedhig 
provisions  of  diis'sectfoii;  bat  sabjecYlo 
the  provisions  and  comSdbttstoontained 
in  this  paragFBph,  no  polio' beaf,>ralras." 
or  sea  otter,  or  any  parts  thereof,  taken 
or  collected  by  an  Aladna  Nstive  for 
subsistence  pwposes  er  Ux  purposes  of 
creathig  and  aeffing  aadientle  Native 
articles  of  haridicrafls  and  dotldng  may 
be  possessed,  transported  wHhin,  or 
exported  from  Alaska  aidess  the 
animalf^  or  q>ecilied  parts  ^Atenof, 
have  been  reported  ta  end  properly 
marked  and  tagged  by.  Sendee 
personnel  or  die  Service's  aadiorized 
local  representative,  except: 

(i)  An  Aladcan  Native  ttat  harvested 
or  partk^Mled  ia  the  harvest  irf  a  polar 
bear,  soa  otter,  o»  wabwa  and  who 
possesses  dM  udmal,  or  any  parts 
thereof,  may  possess  the  uiunaiked, 
untagged,  mud  nareporled  aidmalfs),  at 
parts  theteoi  for  a  period  of  time  not  to 
exceed  30  d^fs  fron  die  time  of  taldng 
for  the  pnrpoae  of  inaiqHirting  the 
specifiml  parte  to  Service  personnel  or 
die  Service's  local  aadboriied 
representative  lot  marking,  tagging,  and 
repenting; 

(ii)  AladiaB  Natives  and  Kgislered 
agents/tanneries  aiay  possess  the 
specified  anauuked  or  ontai^  raw. 
unhan^crafted.  or  tanned  parts  thereof 
for  a  period  of  time  not  to  exeeed  180 
days  from  the  effective  dste  of  this 
rulemaldog  for  te  pwpose  of. 
traneporting  to  Service  peraornid  er  the 
Service's  hwal  aadmriied  riqaaaentative 
for  marking  and  taggfaig  ff  dm  specified 
parts  dmraof  were  tdcan  or  poaeesaed 
between  Decaadiui  21.  MW.  and  die 
effective  date  of  this  regulation.  There  is 
no  reporting  requirement  for  marine 
mammals,  or  specified  parts  thereot 
covered  by  this'paragraph. 

(3)  Those  unmariced,  untagged,  and 
unreported  qtedfiedpartr  of  polar  bear, 
walnis,  and  sea  otter,  that  must  be 
presented  to  Service  personnel  or  an 
authorized  Service  representative  for 
marking,  tagging,  and  reporting  are  as 
follows: 

(i)  Polar  bear— skin  and  skulL 

(ii)  Walrus— (oska. 

(iii)  Sea  otte^'-«kin  and-riodl. 

(4)  The  locations  where  Service 
personnel  or  the  Service's  authoriied 
local  representative  will  be  available  for 
marking,  taggfaig.  and  reporting  porposes 
will  be  announced  annually  by  the 
Alaska  Regional  Director.  Loi»l  persons 
aodiorized  to  act  as  representatives  for 
marking,  tagging,  and  reporting  purposes 
in  the  absence  of  Service- personnel  will 
alsobeaimonncedaimualiyby  the  - 
Alaska  Regional  Director. 

(5)  Marks  andlags  will  be  attadfed  or  - 
applied  to  the  Sldhs,  skulls,  and  tusks  of' 
the  marine  mamniel(8)  in  stfich  s  manner  ' 


as  to  maxhnize  tfieir  longevity  and 
mininrixe^dradvierse  etfeeis  to  die 
appearance  of  the  spedfied  parts  that', 
midit  resaR  doe  (b  Underii^  die  tannhig 
or  handluaniug  of  ndns;  or  the 
handicrafting  of  tbsks  or  rinHs.  If  the 
tag  or  mark  coBies  off  of  die  specified 
part  the  person  In  possession  of  die  part 
shall  have  30  days  to  present  die  part   . 
and  brcAen  tag  Or  bdier  maridng  device 
to  the  Servica  or  the  Service's 
audrarfeed  local  representative  for 
remaricing  or  retagging  purposes. 

(6)  Marks  and  tags  for  sIdns.  ricoDs. 
and  tadcs  will  be  provided  by  die 
Service  They  wiH  be  numbeied  for 
accoantabffity  and  of  sudi  design, 
constructhm.  and  material  so  as  to 
maximize  diefrdarability  and  longevity 
on  'Qia  spedned  parts. 

(7)  Data  ctAeeted  persoant  to  diis 
paragraps  win  be  reported  on  forms 
provided  by  the  Servloe  and  maintained 
in  die  Service's  Regional  Office. 
AnduMage.  Aladca.  The  Service  will 
siraimarlKe  the  data  anmialy  and  make 
it  puUicly  avaflabie.  The  data  wiU  also 
be  indnded  in  Ae  Service's  annual 
report  toCottgress  as  set  forth  in  section 
103(f)^ofdieAct 

(8)  All  items  of  researdi  (eg.,  radio 
collars,  sat^He  traasmftters,  tap,  etc.) 
that  were  attached  to  animals  taken  by 
Alaskan  Natives  must  be  returned  to 
Service  personnel  or  an  authorized 
Service  representative  at  die  time  die 
animal,  or  specified  onhandkrafted 
parts  thereof,  are  presented  for  marking, 
tagging,  and  reporting.  No  penalty  wiB 
be  imposed  under  die  Act  for  a  vicdation 
of  this  paiagiaph.  Itewever,  penalties 
may  be  sooght  by  the  Service  under 
other  api^caUe  Federal  laws  governing 
the  possession  and  use  of  Flednal 
property. 

-  (9)  Pursuant  to  this  paragraph  (f),  the 
foUowing  specific  conditi<ms  and 
provisions  apply: 

(i)  Maridng,  tagging,  and  reporting  of 
polar  bears  or  specified  parts  thereof. 

(A)  The  ddn  and  skull  of  an  animal 
must  accompany  eadi  other  «4ien 
presented  for  marking,  tagging,  and 
reportiiig  except  that  the  skin  and  skull 
of  an  animal  need  not  be  presented 
together  for  marking  aad  tagging 
puitioees  if  taken  between  December  21. 
1972,  and  die'effisctive  date  of  dds     . 
regulation. 

(B)  Except  as  provided  in  paragraph ' 
(f)(2)(ii)  of'lhis  section,  the  following 
information  must  be  reported  by 
Alaskan  Natives  when  presenting  polar 
bears,  or  specified  partBthereof,  for 
markfaig  arind  lagging:  sex  of  animal  date 
of  kill,  andlocation  of  kill. 

(C)  Bo^die  sktii  and  die  skoll  wtn  be 
marked  andtagged  and  a  mdimentary 
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pre-mplar  toot|i  may  be  removed. from 
the  skuU  aqd  retained  by  the  Service. 
The  skin  must  have  the  sex  identiflers, 
such  as  vaginal  orifice,  teats,  or  penal 
sheath  or  baoulum.  either  attached  to,  or 
accompanying  the  skin. 

(D)  The  skull  must  be  skinned  out  and 
the  skin  may  be  frozen  or  unfrozen 
when  presented  for  marking,  tagging; 
and  reporting.  If  the  skin  is  frozen,  the 
sex  identifiers,  such  as  vaginal  orifice, 
teats,  penal  sheath  or  baculum,  must  be 
visible. 

(E)  Marks  and  tags  must  remain 
affixed  to  the  skin  through  the  tanning 
process  and  until  the  skin  has  been 
severed  into  parts  for  crafting  into 
handicrafts  or  for  as  long  as  is  practical 
during  the  handicrafting  process. 

(ii)  Marking,  tagging,  and  reporting  of 
walrus  or  specified  parts  thereof. 

(A)  The  paired  tusks  of  the  animals) 
must,  to  the  maximum  extent  practical, 
accompany  each  other  when  presented 
for  marking,  tagging,  and  reporting 
purposes,  except  that  paired  tusks  need 
not  be  presented  together  for  marking 
and  tagging  purposes  if  taken  between 
December  21, 1972,  and  the  effective 
date  of  this  regulation. 

(B)  Except  as  provided  in  paragraph 
(f)(2)(ii)  of  this  section,  the  following 
information  must  be  reported  by 
Alaskan  Natives  when  presenting 
walrus,  or  specified  parts  thereof,  for 
marking  and  tagging:  date  of  take,  sex  of 
animal,  whether  live-killed,  floating- 
dead,  or  beach>found,  and  location  of 
the  take  or  location  of  animal  if  found 
floating  and  dead  or  beach-found. 

(C)  Marks  and/or  tags  must  remain 
affixed  to  the  tusks  until  they  have  been 
crafted  into  a  handicraft  or  for  as  long 
as  is  practical  during  the  handicrafting 
process. 

(iii)  Marking,  tagging,  and  reporting  of 
sea  otter  or  specified  parts  thereof. 

(A)  The  skin  and  skull  of  an  animal 
must  accompany  each  other  when    | 
presented  for  marking,  tagging,  and 
reporting,  except  that  the  skin  and  skull 
of  an  animal  need  not  be  presented 
together  if  taken  between  Decembers.  - 
1972.  and  the  effective  date  of  this 
regulation. 

(B)  Except  as  provided  in  paragraph 
(f)(2)(ii)  of  this  section,  the  following 
information  must  be  reported  by 
Alaskan  Natives  when  presenting  sea 
otters,  or  specified  parts  thereof,  for 
marking  and  tagging:  date  of  kill,  sex  of 
animal,  and  location  of  kilL 

(C)  Both  the  skin  and  skull  will  be 
marked  and  tagged  and  a  rudimentary 
pre-molar  tooth  may  be  removed  from 
the  skull  and  retained  by  the  Service. 
The  skin  must  have  the  sex  identifiers, 
such  as  vaginal  orifice,  teats,  or  penal 


sheath  or.baculura.  eidier  attached  to.  or 
accompnaybu  the-skin. 

(D)  The  skiul  must  be  skinned  out  and 
the  skin  may  be  fivzen  or  unfrozen 
when  presented  for  marking,  tagging, 
and  reporting.  If  the  skin  is  frozen,  the 
sex  Identifiers,  such  as  vaginal  orifice, 
teats,  or  penal  sheath  or  baculion,  must 
be  visible. 

(E)  Maiks  and  tags  must  remain 
affixed  to  the  skin  thrpugh  the  tanning 
process- and  until  the  skin  has  been 
severed  into  parts- foroafttng  into 
handicrafts  or  for  as  long-as  is  practical 
during  the  handierafring  process. 

(10)  No  person  may  fabify-any 
information  requiredto^w  set  forth  en  ' 
the  reporting  form  when  the  marine 
mammal(s),  or  specified  parts  thereof, 
are  presented  as  required  by  these 
regulations. 

(11)  Possession  by  any  person  of 
marine  mammal(8),  or  any  parts  thereof, 
in  violation  of  the  provisions  and 
conditions  of  this  {  18.23(f)  is  subject  to 
punishment  under  the  penalties 
provided  for  in  section  105(a)(1)  of  the 
Act. 

(12)  The  information  collection 
requirements  contained  in  this  ( 18.23(f) 
have  been  approvml  l^the  Cffice  of 
Management  and  Budget  under  44  U.8.C. 
3501  et  seq.  and  assigned  clearance 
number  1018-0066.  Hie  informa  tiort  is 
mandatory  in  order  to  have  the  marine 
mammal  pacts  '^marked  and  tagged," 
and  thereby  made  eligible  for  continued 
lawful  possession.  Non-response  may 
result  in  the  Service  determining  the 
wildlife  tp.be  illegally  possessed  and 
subject  the  individual  to  penalties  under 
this  title. 

Date:  June  8, 1968. 

Suaan  Recce. 

Acting  Agsistant  Secretary  for  Fish  and 

WildUfemd  Parka. 

(FR  Doc.  88-14495  Filed  8-27-88;  8:45  am] 
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50CFRPart20 

Migratory  Bhrd  Hunting;  Zoom  in 
Which  i.aM  ^tMrt  WHI  B«  Pfohibittd  for 
the  Taldng  o^  Watarfovri,  Coota,  and 
Cartnm  Other  SpodM  in  the  1968-89 
Hunting  Seaaon 

AODICV:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 


:  The  use  of  lead  shot  in 
waterfowl  hunting  poses  an  unnecessary 
risk  to  certain  migratory  birds  because 
when  the  spent  shot  is  consumed  it  often 
produces  lead  poisoning  and  death. 
Acrordingly.  this  proposed  rule 
describes  the  zones  in  which  the  use  of 


lead  shot  is  prohibited  for-  hunting 
waterfowl,  coots  and  certain  other 
species  in  the  1088^69  season.  The  zones 
described  consist  of  (f )  the  same  areas 
that  were  already  identified  as  nontoxic 
shot  zones  for  waterfowl  and  coot 
hunting  in  8  20.106  of  Title  50  of  the 
Code  of  Federal  Regulations  (SO  CFR) 
for  th«  ^987-88  hunting  season,  (2)  the 
added  counties  identified  for  1988^80  in 
Appendix  N  of  the  Final  Supprtonental 
Environmental  lOipacbStatement  (SEIS) 
on  the  Use  of  Lead  Shof  for  Htmting 
Migrafbry^Blrds  in  the (Mted  States  (see 
Table  1  in  Supplementary  Information) 
and  (3)  those  adtlftional  areas  identified 
by  the  States  where  aceeleratidn  of  the 
nontoxic  shot  phase-in  schedule  is 
considered  appropriate  because  of 
potential  allministrative,  enforcement 
and/or  lead  poisoning  problems.  States 
that  have  declared  a  statewide  ban  on 
the  use  of  lead  shot  for  waterfowl  and 
coot  hunting  are  so  noted.  Additionally, 
this  rule  amends  existing  regulations  to 
include: {a)  The  United  States  territorial 
waters  beyond  Slate  boundaries,  the 
State  of  Alaska,  and  the 
Commonwealths  of  Puerto  Rico  and  the 
Virgin  Islands  in  the  nationwide  ban  on 
the  use  of  lead  shot  for  waterfowling 
and  (b)  redefinition  of  terms  to 
incorporate  the  concept  of  midtiple 
species  in  the  50  CFR  aggregate  bag 
definition.  The  proposed  requirement 
regarding  the  use  of  nontoxic  shot  for 
taking  captive-reared  mallards  In 
nontoxic  shot  zones  will  be  addressed  in 
a  separate  final  rulemaking. 

EmcmfC  DATG  June  28. 1988. 

MM  RIMTHER  INPOMMTKM  CONTACT: 

Dr.  Rollin  D.  Sparrowe,  Chief.  Office  of 
Migratory  Bird  Management.  U.S.  Pish 
and  Wildlife  Service.  Room  536. 
Matomic  Building.  Washington,  DC 
20240  (202/254-3207). 

SUPPLEMCNTANV  MFONMATiON:  This  rule 
implements  the  second  year  (1968-69)  of 
the  6-year  component  of  the  strategy  to 
phase-in  a  nontoxic  shot  requirement  for 
waterfowl  hunting  nationwide  by  1901- 
92,  as  set  out  by  ^e  preferred 
alternative  of  the  Final  SEIS  on  the  Use 
of  Lead  Shot  for  Hunting  Migratory 
Birds  in  the  United  States  published  in 
June  1988  (FES  86-18).  The  SSXS  and 
consequent  rulemakings  imposing 
nontoxic  shot  requireaients  result  from 
the  Secretary  of  Uie  Interior's 
responsibilities  under  the  Migratory  Bird 
Treaty  Act  (MBTA).  as  amended  (16 
U.S.C  703  et  seq.;  40  Stat.  755).  arid  the 
Endangered  Species  Act  [jBSA)  of  1973, 
as  amended  (16  U.S.C.  1531-1543;  87 
Stat.  884).  to  decide  whether,  where  and 
how  migratory  bird  hunting  will  be 
allowed.  A  critical  element  in  the 
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Department  df  the  Interior'* 
deliberatiQn$:and  decision  to  implement 
and  enrorce  ttegulations  establi^ing 
nontoxic  8hK|^  zones  nationwide  has 
been  the  det^mination  that  lead 
poisoniiig  reMiltiag  from  waterfowl 
hunting  is  a  ^(gnificant  annual  mortaility 
factor  in  ceruin  migratory  binds. 

informatidh  detailing  the  scientific 
basis  for  concluding  that  lead  shot  from 
waterfowlin^iis  dausing  leai^  poisoning 
In  certain  m&atory  birds  and  the 
developmenrbf  the  strategy  to  eliminate 
jead  toxicity!  ^s  a  major  mortality  factor, 
including  disQussions  of  the  issues  for 
and  against  Mad/steel  shot,  appears  in 
the  ^IS  and  the  preamble  to  Uie 
proposed  rule  on  the  criteria  and 
schedule  for  implementing  nontoxic  shot 
zones  for  19^^-88  and  subsequent  years 
published  inllihe federal  Register  on 
June  27,  ig8«|  (51  FR  23444).  The  final 
rule  for  that  broposed  rule  was 
published,  a^  noted  above,  in  the 
Federal  Register  on  November  21, 1986 
(51  FR  42103l|  InformaUoh  on  the  : 
justificatibn  f6r  selectit^  this  strategy 
has  also  been  set  out  in  the  Fin^l  8EIS 
(Alternative  VIIs),  the  June  27, 1986, 
proposed  rule  and  in  the  Record  of 
Decision  connnhhfig  the  preferred 
alternative  and  publislied  in  the  Federal 
Register  on  Aiigust  20. 1966  (51  HI    ^^ 
2^73).  Additibnal  infonnation  relating 
to  the  imposirtg  of  nontoxic  ^hot  zones 
nationwide,  tocording  to  the  S^year 
schedule,  is  ^bntained  in  the  final  rule 
for  the  1987-86  waterfowl  hunting 
season  publisoed  in  the  Federal  Register 
on  Tuesday,  |lily  21, 198?  (52  FR  27352). 

Cijunties  scheduled  to  convert  in  their 
entireties  to  npntoxic  shot  in  the  1988-89 
waterfowl  sej^son  are  those  counties 
having  had  an  average  annual 
waterfowl  harvest  of  15  or  more  pier 
square  mile  over  the  10-year  period 
1971-80  (see  reference,  Table  1).  As 
scheduled,  approximately  73  percent  of 
the  waterfowl  harvest  nationwide  will 
occur  in  nontoxic  shot  zones  in  the 
lv>68-89  waterfowl  hunting  season. 
I^lowever,  the  conversion  of  many  entire  • 
States  ahead  ^f  the  schedule  is 
estimated  to  increase  the  percentage  of 
the  total  waterfowl  harvest  occurring  in 
nontoxic  shut  zones  to  be  between  80 
and  90  percent  in  this  1988-89  waterfowl 
hunting  season. 

In  addition!  to  the  scheduled  zones 
from  Appendbc  N  of  the  SEIS  and  the 
unschedulednones  added  by  the  States, 
the  Fish  and  Wildlife  Service  (FWS)  is, 
in  this  rule,  anding  other  areas  that  have 
the  potential  for  contributing  to  lead 
poisoning  in  (f  aterfowl  and  raptors  and/ 
or  the  potent|sl  for  creating 
administratis  a  or  enforcement  probleew. 


In  the  December  14. 1987,  rule  (52  FR 
47428),  comments  were  solicited  on 
proposed  changes  for  the  fdlowing 
sections  of  50  CFR,  Parts  20  and  21: 
S  20.11,  Meaning  ol  terms;  S  20.21, 
Hunting  methods;  {  20.101.  Seasons, 
limits  and  shooting  hours  for  Puerto  Rico 
and  the  Vii|^  Islands;  1 2ai02. 
Seasons,  limits  and  shooting  hours  for 
Alaska;  {20.105,  Seasons,  limits  and 
shooting  hours  for  waterfowl,  coots  and 
gallinules;  S  20.107.  Seasons^  Rmits  and 
shooting  hours  for  whist^iigawana; 
S  20.108,  Nontoxic  shot  zones;  and 
§  21.13,  Permit  axceptrons  for  captive- 
reared  maOards.  A  brief  explanation  of 
these  prtqposed  Ranges,  relevant  to  this' 
final  rule,  is  as  follows: 

"Aggregate  bag"  was  proposed  to  be 
added  and-the  existing  definitions  in 
S  20.11  of  50  CFR  were  proposed  to  be 
expanded  to  include  a  species  aspect  to 
eliminate  an  ambiguity,  this  section  has 
also  been  restmcted  and  codified; 
i  20.21(j)  was  proposed  to  be  amended 
tQ  include  the  word  "swans,"  that  was 
inadvertently-omitted  when  previously 
amended;  in  S  20.101.  the  FWS  proposed 
to  require  nontoxic  shot  for  the  hunting 
of  waterfowl,  coots  and  certain  other 
species  in  the  Commonwealth  of  Puerto 
Rico  and  the  Virgin  Islands  beginning  in 
the  1901-:92  hunting  season;  the 
proposed  ru)e  duu^  for  i  2ai02  would 
require  Alaska  to  convert  statewide  to 
nontoxic  shot  for  wateifowling  in  the 
1991-92  hunting  season:  the  regulation 
change  proposed  for  S  20.105  is  to 
expand  the  nontoxic  shot  )requirement  to 
include  all  areas  within  the  United 
States  offshore  territorial  Ibnits;  the 
FWS  proposed  to  update  S  20.107  by 
adding  the  other  States  that  make 
provisions  for  swan  hunting  and  to 
change  the  hunted  species'  English  name 
from  whistling  to  tundra  swan;  and  in 
S  20.108  areas  were  proposed  to  be 
added  to  the  existing  nontoxic  shot 
zones. 

The  I'WS  also  proposed  a  rule  change 
for  §  21.13,  Permit  exceptions  for  captive 
reared  mallards,  that  would  maike  the 
section  subject  to  §  20.108  nontoxic  shot 
restrictions.  Beqause  of  the  known 
interest  and  paucity  of  comment,  the 
FWS  reopened  the  comment  period  only 
for  the  permit  exceptions  for  captive- 
reared  mallards  part  of  the  proposed 
rule  on  March  25. 1988  (53  FR  9781).  The 
comment  period  on  §  21.13  closed  on 
April  25, 1988.  the  j  21.13  proposal  will 
be  the  subject  of  a  separate  rulemaking. 

Summary  of  General  Public  Coiainents 
on  the  Proposed  Rule 

Not  considering  State  responses,-  two 
letters  of  comnient  were  received  on  the 
proposed  rule  (52  PR  47428)  for  this  final 


riile  during  the  SOniay  comment  period 
that  ended  on  January  13, 1988. 

In  one  of  these  two  letters,  the 
Waterfowl  Habitat  Owners  Alliance 
(Alliance)  objected  to:  (a)  The 
converted-to-nontoxic-^t  status  of 
Imperial  County,  California,  on  the  basis 
of  conflicting  local  waterfowl  take 
information  and  (b)  further 
implementation  of  the  nontoxic  shot 
phase-in  nationwide  on  the  basis  of  a 
perceived  lack  of  documentation  for  the 
extent  and  magnitude  of  the  lead 
poisoning,  problem  abiong  waterfowl 
and  odter  migratory  birds.  The  Alliance 
also  cited  receipt  of  "numerous 
descriptimiB"  of  increased  cripplmg 
through  die  use  of  nontoxic  shot,  llie 
FWS  has  corresponded  directiy  with  the 
Alliance  on  these  matters. 

The  FWS  response  to  (a)  is  that 
harvest  data  may  vary  widely  according 
to  how  it  is  gathered,  when  it  is 
gathered,  who  gathers  it,  for  what  . 
reasons,  etc.  The  1971-flO  Federal 
waterfowl  harvest  data  base  was 
adopted  for  use  with  the  SEIS,  and  the 
lead  shot  phaseout  schedule,  because  it 
is  the  most  current,  long-term, 
scientifically  collected  information  of 
that  sort  available.  There  is  no  reason  to 
believe  this  data  base  is  not  currently 
reliable  as  an  index  of  waterfowl  take. 

The  comments  dT  the  Alliance  with 
regard  to  (b),  crippUng  and  the 
appropriateness  of  continuing  to    • 
implement  nationwide  a  requirement  to 
use  nontoxic  shot  for  hunting  waterfowl 
and  coots,  are  within  the  scope  of  earlier 
rulemakings.  These  comments  will  not  ' 
be  responded  to  in  this  final  rule  as  they 
are  similar,  if  not  identical,  to  comments 
received  from  the  general  public  on  the 
proposed  rule  titled  "Zones  in  which 
lead  shot  will  be  prohibited  for 
waterfowl  and  coot  hunting  in  the  1986- 
87  hunting  season"  of  January  6, 1986  (51 
FR  409),  and  were  responded  to  as  a 
preliminary  final  rule  in  Appendix  O  of 
the  Final  SEIS  on  the  use  of  lead  shot  for 
hunting  migratory  birds  in  the  United 
States  completed  in  June  of  1986  and 
announced  in  the  Federal  Register  on 
June  27, 1886  (51  FR  23444),  and  July  11, 
1986  (51  FR  25249). 

The  preliminary  final  rule  referenced 
above  (Appendix  O),  with  comments 
and  responses,  was  pubhshed  as  a  final 
rule  on  September  3, 1986  (51  FR  31429). 

Discussions  pertinent  to  the  comments 
of  the  Alliance  and  presented  in  the 
Final  SEIS  (referenced  accordingly) 
and/or  presented  in  the  Issues  section  of 
the  September  3, 1986,  nontoxic  shot 
zone  rule  for  the  1986-87  waterfowl 
hunting  season  (51  FR  31429)  are  as 
follows: 


24286  Federal  RegUter  /  Vol.  S3.  No.  124.7  Tuesday,  fvne  2S,  1988  /  Roleg  and  Regulations 


•  ArgiMnents  against  the  lead  shot- 
lead  poisoning  connection  in  waterfowl 
and  bald  eagles,  including  situations 
involving  shooting  over  fields  and  over 
deep  water,  observers  noting  absence  of 
carcasses,  perceived  documentation 
deficiencies,  etc.  (see,  for  example, 
Issues  1,  2, 7  and  8  and  Chapter  HI  of  the 
SEIS); 

•  Relative  merits  of  the  "hotspols" 
approach  vs.  the  current  phase-in 
strategy  (see,  for  example.  Issue  5  and 
Chapter  U  and  IV  of  the  SEIS); 

•  Crippling  and  shooting  performance 
of  lead  vs.  steel  shot  (see.  for  example. 
Issue  12  and  Chapter  lU,  page  06,  of  the 
SEIS);  and 

•  General  aUegatioas  of  arbitrariness 
in  FWS'  actions  to  elininate  lead 
poisoning  as  a  mortality  factor  in 
waterfowl  and  oooto  (see.  for  example. 
Issue  3). 

In  the  other  af  the  two  general  puUic 
letters,  die  National  Wfliflife  Federation 
(Federation)  applauded  the  "*  *  * 
steadfast  adraioistration  of  the 
compromise  phasout  plan  *  *  *"  by  the 
FWS  and  gave  support  to  the  proposals 
to  add  Puerto  Rico  and  the  Virgin 
Islands  (S  20.101)  and  Federal  territorial 
waters  (S  20.105)  to  the  lead  shot  ban 
beginning  in  the  1991-92  waterfowl 
hunting  season.  However,  the 
Federation  brought  to  the  attention  of 
the  FWS  two  other  items.  The 
Federation  noted  that:  (a)  The  FWS  is  no 
longer  constrained  by  Stevens 
amendment  language  to  obtain  the 
consent  of  Slates  before  imposing 
nontoxic  shot  zone  restrictions  and  (b) 
the  FWS  should  obtain  a  biological 
opinion  on  the  effects  of  lead  shot  on 
Aleutian  Canada  geese,  and  convert  Del 
Norte  County,  California,  to  nontoxic 
shot  status  this  current  hunting  year. 

In  response  to  (a)  above,  the  FWS 
concurs  that  the  necessity  for  the 
Stevens  amendment  statement  in  the 
final  rule  has  been  obviated  by  the 
elimination  of  the  required  State  consent 
to  implement  and  enforce  language  in 
the  current  year  Interior  Department 
appropriations  act  A  brief  statement  of 
this  is  made  later  in  this  final  rule. 

With  regard  to  the  second  comment, 
(b)  above,  the  Federation's  concerns  are 
prompted  by  the  lead  poisoning  of  three 
Aleutian  Canada  geese  in  California  in 
1987.  These  three  birds  were  found,  one 
each,  in  Del  Norte.  Merced  and 
Stanislaus  Counties.  Confirmation  of 
lead  poisoning  was  carried  out  at  the 
FWS"  NaHonal  Wildlife  Health  Research 
Center  in  Madison,  y^nsoonsia.  Merced 
County  is  Guirently  a  nontoxic  shot  zone 
and  Stanidans  County  y^U  convert  in 
this  coming  season.  Del  Norte  Is 
schedaled  to  convert  In  die  19m-^fl2 
hunting  season.  Tlie  FWSbas  coo^Jete^ 


.a  Eormalbiological  opinion  with  regard 
to  the  oecessify  of  converting/not 
converting  Bti  Norte  County  to  nontoxic 
shot,  as  it  relates  to  the  likelihood  of 
jeopardizing  the  existence  of  the 
Aleutian  Canada  goose.  A  select  portion 
of  the  text  of  the  brief  opinion  is  as 
follows: 

Two  of  the  three  birds  diagnosed  as 
dying  from  lead  poisoning  in  1987  were 
found  in  the  San  Joaquin  Valley  in 
Merced  and  Stanislaus  Counties.  Both 
deaths  occurred  in  mid-February,  just 
prior  to  northward  migration.  The  third 
case  occurred  along  the  Northern 
California  Coast  on  March  14. 1987,  in 
Del  Norte  County.  Aleutian  Canada 
Geese  begin  using  this  spring  staging 
area  in  eariy  March  and  peak  in  mid- 
Mardi  tfmw^  April.  Birds  usually  roost 
on  Castle  Rode  NWR  (an  offishore 
island)  and  feed  on  nearby  pastures  on 
the  mainland.  Neither  areas  are  bunted, 
[sic]  Studies  have  shown  (SEIS  page  III- 
4)  that  for  mallanls,  deatii  caused  by 
chronic  form  of  lead  poisoning  normally 
occurs  in  about  a  20-day  period.  Because 
of  the  timing  involved  in  the  lead 
poisoning  cases  and  the  unlikelihood  of 
available  lead  shot  in  the  Del  Norte 
Coimty  recovery  area,  it  is  likely  that 
the  bird  found  in  Del  Norte  County 
actually  pidced  up  lead  in  the  San 
Joaquin  Valley. 

It  is  my  opinion,  based  on  the  above, 
that  the  existing  planned  nontoxic  shot 
phase-in  schedule  will  not  have  any 
adverse  affects  on  the  Aleutian  Canada 
goose." 

in  consideration  of  the  above,  the 
FWS  does  not  intend  to  convert  Del 
Norte  County,  California,  to  a  nontoxic 
shot  zone  ahead  of  the  Appendix  N 
schedule. 

There  were  no  general  public 
comments  submitted  to  the  FWS  on: 
§  20.11,  Meaning  of  terms  (aggregate 
bag,  etc.);  %  2a21(j),  Hunting  methods 
(add  "swans");  §  20.102,  Seasons,  limits 
and  shooting  hours  for  Alaska  (nontoxic 
shot):  or  9  20.107,  Seasons,  hmits  and 
shooting  hours  for  whistling  swans  (add 
States,  swan  name  change). 

During  the  comment  period  for  52  FR 
47428,  that  ended  on  January  13, 1988. 
the  FWS  received  a  number  of  genera] 
public  comments  and  one  from  a  State 
fish  and  game  agency  that  expressed  the 
belief  thai  the  steel  ^t  and 
muTTleloaders  issue  dioald  have  been 
addressed  ia  this  proposed  rulemaking 
litis  issue  was  a  subject  of  a  previous 
rulemaking  ^  FR  1B3B;  12  FR  273S2). 
TWendeoiaklng.  "Zones  m  which  lead 
shot  wiitbe  praMbitod  for  the  taldi«  oC 
waterfowl,  coots  and  certain  etfier 
species  in  the  1987-88  bunting  season." 
ctifciused  Out  available  infionnation  and 
«joaelBda4ttirt  tbate  waanovaBd   . 


reasofFnot  toproeeed  Mridi  expanding 
the  nontoxic  shot  requirement  to  include 
those  honters  using  weapons  with  loose 
shot  The  effective  date  of  this 
reqaifement  has  been  set  for  September ' 
1, 1988.  The  Cooperative  Lead  Ptrisoning 
Control  Information  Program  has 
completed  a  study  to  determine  the 
feasibility  of  using  steel  shot  in 
muzzleloaders  of  Modem  manufacture. 
The  report  on  this  work  was  provided 
eariy  in  May  1988,  and  is  being  made  . 
available  to  the  public.  If,  as  a  result  of 
the  findings  of  this  report,  it  is  necessary 
to  delay  the  effective  date  of  this 
requirement  there  is  time  to  take  the 
required  Federal  Register-related     . 
actions  before  the  1988-89  waterfowl 
seasons  begin. 

8tata-by-Stata  Conuaents  and 
Responses  for  the  Ploposed  Rule 

In  summary,  18  of  the  affected  48 
States  direcdy  responded  to  or  in 
anticipation  of  the  proposed  rule 
poblished  on  DecembM*  14, 1987  (52  FR 
47428).  regarding  "Zones  in  which  lead 
shot  will  be  prohibited  for  hunting 
waterfowl,  coots  and  certain  other 
species  in  the  1988-88  hunting  season." 
All  of  the  States  not  providing  written 
comment  within  the  comment  period 
were  contacted  either  by  the  FWS' 
Regional  Offices  or  the  Office  of 
Migratory  Bird  Management  to 
determine  if  notification  of  the  proposed 
rulemaking  had  been  made.  It  appears 
that  many  States  accept  the  necessity  of 
the  lead  ban  action  and/or  recognize 
that  the  absence  of  the  Stevens 
amendment  language  remaves  the 
burden  of  a  special  response. 

Of  the  changes  contained  in  the 
proposed  rulemaking.  2  States  endorsed 
expanding  the  nontoxic  shot 
requirement  to  U.S.  territorial  waters 
and  none  opposed  (§  20.105)  and  17 
approved  implementation  and 
enforcement  of  nontoxic  shot  zones  and 
1  protested  the  imposition  of  current  and 
added  zones  (§  20.108).  Three  States 
acknowledged  and/or  agreed  with  all 
the  other  r^uiatory  changes  proposed, 
however,  that  was  the  extent  of  the 
comment  offered  for:  i  20.11,  Meaning  of 
terms;  ft  2021,  Hunting  Methods; 
9  2O1.IOI,  Seasons,  linMs  and  shooting 
hours  for  Puerto  Rioo  and  the  Virgin 
Islands;  ft  20.102,  Seasons,  Usakt  and 
shooting  hours  for  whistUog  swans. 

Five  States  are  ooled  to  have  major 
zones  change  diffefences  when 
comparijig  the  pcopoaed  and  final  rules:  - 
these  States  are  ladiaaa.  Maisachwetti. 
Michigan,  New  Mexico  and  8o«th 
Dakota.  Fourteen,  instead  of  IS,  States 
wiirheve  a  statewide  noBtoacie  shot  " 
r<>liiiwrtwiH  tki«>atif!anl  Itttiitta8.t 
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1mv«  daclared  a  statewide 
lo  nantoxic  shot  for  die 
1  huntiM  seaMMi. 
conunents  of  the  18  State* 
o  the  iHt^KMed  rule  during 
it  period  are  at  follows: 

Calif omioX 

The  Califi>mia  Fish  and  Game 
Commissldd  (ConunissioD)  stated  iti 
opposition 1>  die  proposed  lones  as  they 
apply  to  California  on  die  basis  that 
lead  poisbnipg  ie  believed  pot  to  be  a 
significant  nroMem  statewide,  and  diat . 
the  need  u(t:oinpletely  eUminate  lead 
shot  as  a  sotirce  has  no  biok^cal . 
sujwort 

llie  FW$  accepts  die  Commission's 
right  to  prujt^st  nontoxic  shot  toning. 
However,  j^tifying  die  need  for  diis 
program,  i.0;,  eliminating  lead  poisoning 
nationwide  through  requiring  nontoxic 
shot  for  wdtierfowling.  is  not  die  subject 
of  the  prop|]ked  rule.  Program 
justificatioii  has  been  dealt  with  at 
lengdi  in  diy  Filial  SEIS  published  in 
June  1986  (^i  PR  23444).  and  die  final 

for  die  1966-87  and  1987-68 
nontoxic  s^et  zones  published  in  the 
Federal  R^^rtar  on  September  3. 1986 
(51  PR  314^  and  Tueadayv  luly  21, 1987 
(52  PR  273^.  Respectively.  Hie  action 
taken  to  inn>se  nontoxic  shot  zones  has  . 
been  deternined  to  be  essential  to. 
eliminate  laid  poisoning  in  waterfowl 
and  certain  other  species,  and  results 
from  the  Searetary's  authority  under  the 
MBTA.  die  IbSA  and  die  Bald  and 
Golden  Ea^  Protection  Act  (BGEPA). 
as  amended  (16  U.S.C.  668-668d;  54  Stat 
250).  lliis  ^diprity  to  impose  nontoxic 
shot  zones  ra  elimhiate  lead  poisoning  in 
waterfowl  ajid  certain  other  species  has 
been  affindad  by  die  Court  (Cal.  Pish 
Game  Comhi.  vs.  Hodel,  Eastern  District 
of  CalifomiH.  Civil  No.  S-816-RAR 
(Novembedle,  1987]). 

The  PWS  ^ed(8  to  work  cooperatively 
widi  die  Staje  of  California  to~folly 
implement  tlis  nontoxic  shot  program. 

Florida 

The  Ploriita  Ganie  and  Fresh  Water 
Fish  CoBunJMion  (Commission) 
concurred  Mth  adding  Glades  County  in 
its  entirety  k  ad  all  of  die  Guana  RiVer 
Wildlife  M^i  iagem«it  Area  (WMA)  in 
St.  Jolms  County  to  existing  nontoxic 
shot  zones.  "The  Commission  pointed  out 
Uiat,  previoMsly.  only  Lake  Ponte  Vedra 
within  the  Ciiana  River  WMA  has  been 
closed  to  the  use  of  lead  shot,  llie 
Commission  also  added  Hickory  Mound 
ImpoundmiMt,  within  the  Aucilla  WMA. 
Taylor  Couhty,  as  a  nontoxic  shot  zone, 
in  addition J  k\  the  request  of  die 
Conmissipi  the  following  two  changes 
have  been  iMade  to  the  existing  list  of 
Florida  nontoxic  shot  zones  to  provide 

•.i;-v;- .v,.,i\c  ;■■.      •     ■ 


clarification:  add  Merritt  Island  National 
Wildlife  RefuflB  (NWR)  iuid  to  die 
ChassahowitikB  WMA  deicriptton  add 
"V*  *  and  die  State  waters  of  die  Gulf 
of  Mexico  in  Hernando  County  north  of 
Raccoon  Point  designated  by  posted 
signs.**  \ 

Aldiough  dieM4C  Rtilch  area,  loiown 
preyioualy  as  die  M-K  Ranch  Public 
Waterfowl  Area,  is  no  longer  leased  or 
operated  by  die  Coraraission  for  public 
hunting;' the  Commisaioa  has  been 
advised  by  Icttar  dated  February  9. 1988, 
that  die  area  must  remain  a  nontoxic 
shot  zone  acGordfaig  to  the 
implttnentatim  rutes  (91  PR  42103). 

The  Commission  endorsed  as  written 
die  proposed  amendments  that  included 
nontoxic  shot  requirements  for  U.S. 
territorial  waters,  fw  Alaska  and  for 
Puerto  Rico  and  the  Virgto  Islands.  The 
Commission  also  gave  its  unqualified 
support  for  the  proposed  rule  change 
regarding  the  use  of  nontoxic  shotfor 
taking  captive-reared  mallards. 

Idaho 

The  Idaho  Department  of  Ffsh  and 
Game  (Department)  agreed  to 
implementation  and  enforcement  of 
nontoxic  shot  requirements  in  the  zones 
described  in  the  proposed  rule  for  die 
1988-88  waterfowl  hunting  season.  The 
only  change  from  the  1987--88 
descriptions  for  Idaho  is  die  addition  of 
the  remainder  of  Payette  County  to  the 
southwestern  zone. 

Illinois 

The  Illinois  Department  of 
Conservation  (Department)  requested 
that  a  new  format  be  utilized  by  the 
FWS  in  the  final  rule  to  describe  Illinois 
nontoxic  shot  zones  for  the  1988-89  and 
subsequent  seasons.  This  new  format 
simplifies  the  descriptions  of  the  zones 
and,  dius,  makes  for  easier  identification 
of  those  areas  in  which  waterfowl 
hunters  must  use  nontoxic  shot  Tliis 
new  format  also  facilitates  adding 
counties  that  are  convertied  in  foture 
seasons  according  to  the  SEIS  Appendix 
N  schedule.  Also,  in  accordance  with 
the  FWS  policy  not  to  redundandy  list 
national  wildlife  refuges  that  are  found 
in  established  zones,  and  in  response  to 
the  Dcipartment's  suggestion  not  to  do 
so,  the  Upper  Mississippi  Wild  Life  and 
Fish  Refuge  has  been  left  out  of  the 
nontoxic  shot  area  descriptions.  This 
refuge  is  located  in  Carroll.  Rock  Island 
and  Whiteside  Counties,  all  or  a  portion 
of  which  are  already  included  in  the 
Mississippi  River  nontoxic  shot  zone. 

Indicma  •   ■ 

....     1 

The  Indiana  Department  of  Natural 
Resources  (Department)  advised  that  in 
recognition  of  die  belief  that  it  had  not 


adequately  prepared  vendors  and 
hunters  for  a  statewide  conversion  this 
Current  year,  die  State  of  Indiana  wouM 
go  to  nontoxic  shot  statewide  for 
waterfowl  and  coot  hunting  in  die  1989- 
90  season.  Af  a  result  die  on^  area  that 
will  be  converted  this  current  season  is 
die  remainder  of  Monroe  County— as 
shown  in  die  Sa|^  AfpMHlix  N 
schedule.         ^,;  • . "    '    \ . 

Kansas 

The  former  Kansas  Fish  and  Game 
Commission  has  been  retitled  the 
Kansas  Department  of  Wildlife  and 
Parks  (Department):  die  an>r(q>riate 
change  has  been  made  in  the  description 
of  Kansas  nontoxic  shot  zones  in  the 
codified  portion  of  this  final  rule.  The 
Department  approves  and  supports  the 
implementation  and  enforcement  of 
nontoxic  shot  restrictions  in  the  Kansas 
zones  described  herein  for  die  1988-89 
waterfowl  season. 

•The  Department  also  declared  support 
for  all  aspects  of  die  proposed  rule,  mid 
expressed  approval  with  the  FWS' 
"*  *  *  commitment  to  halt  the 
deposition  of  lead  into  our  waterfowl 
and  wetland  habitats." 

Kentucky 

The  Kentucky  Department  of  Fish  and 
Wddlife  Resources  responded  diet  the 
Commonwieaith  of  Kentucky  is  in 
concurrence  with  the  1988-89  nontoxic 
shot  zones,  as  described  for  Kentucky  in 
the  proposed  rule.  The  Kentucky  1988-89 
nontoxic  shot  zone  description  remains 
the  same  as  that  contained  in  the  final 
rule  for  die  1987-88  season. 

Louisiana 

In  1987,  the  Louisiana  Department  of 
Wddlife  and  Fisheries  provided  the 
FWS  with  a  resolution  adcqited  by  the 
Louisiana  Wildlife  and  Fisheries 
Coihmission  (Commission)  that  agrees, 
with  certain  provisos,  to  the  phase-in 
plan  for  nontoxic  shot  set  out  in  the 
Federal  Register  notice  of  November  21, 
1988  (51  PR  42103):  diis  resolution 
stipulates  that  it  covers  the  1967-88 
hunting  beason  and  following  years.  The 
Commission's  provisos  are 
accommodated  in  the  California  Eastern 
District  Court  decision  of  November  18, 
1987  (ref.  p.  11),  and  the  zoning  for 
Louisiana  is  proceeding  as  scheduled. 

Massachusetts 

The  FWS  was  advised  by  letter  of 
December  8, 1987,  prior  to  publication  of 
the  proposed  rule,  that  the 
Massachusetts  Fish  and  WUdlife  Board 
had  formally  decided  to  reqtiire 
nontoxic  shot  statewide  for  the  taking  of 


F«dM«l  ResMer  /  VoL  SS.  No.  124  /  Timday.  )um  28,  Iges  /  Rules  and  RegttlaMmis 


all  waterfowl  banning  wUh  the  Wa-99 
season.  ^.i^-:. 

t4aryl(titd 

Hie  Maiyland  Department  of  Natural 
Resources  (Department]  approved  the 
implementation  and  enforcement  of 
nontoxic  shot  for  the  1988-88  waterfowl 
hunting  season  for  those  counties  listed 
in  the  proposed  rule.  In  this  response, 
the  Department  also  supported  requiring 
nontoxic  shot  for  hunting  waterfowl  in 
U^.  territorial  waters  seaward  of  State 
boundaries. 

Michigaa 

The  kfichigan  Departaient  of  Natural 
Resouroes  expanded  the  nontoxic  shot 
zones  proposed  for  the  State  in  the 
proposed  rule.  For  the  correnl  season, 
19B8-W,  the  two  eastern  Upper 
Peninsula  nmes  will  continue,  as 
described  in  d»  proposed  role,  to  have 
nontoxic  shot  requirements,  in  addition, 
the  entire  Lower  Peninsula  wfll  comprise 
•  single  nontoxic  shot  zone.  In  the  19d&- 
90  i^ralerfowl  hunting  season,  the  State 
of  Michigan  will  go  to  a  nontoxic  shot 
requirement  statewide.  Michigan  has 
also  extended  the  nontoxic  s^ 
requirement,  beginaiag  this  current 
1988-89  season,  to  the  taking  of 
gaUinules,  rails  and  snipe. 

Minnesota 

The  Minnesota  D^nrtment  of  Natural 
Resources  (Department)  acknowledged 
the  proposed  nile  showing  that  the 
nontoxic  shot  requirement  remains  in 
eRiect  statewide. 

Mootaaa 

The  Montana  Department  of  Fish, 
Wildlife  and  I>arks  concurred  with  die 
nontoxic  shot  zone  requirement 
statewide  as  given  in  die  proposed  rule, 
and  acknowledged  Sie  other  proposed 
rule  changes  for  i^rt  SO. 

New  Jersey 

The  New  Jersey  Department  of 
Enviimuaental  PMftBciioa  (Department) 
approved  the  PWS"  iaylementation  and 
enforcement -of  the  nontonc  riiot  zones 
identified  for  the  State  of  Mew  |crsey  for 
the  1988  99  waterfowl  hmting  season. 
The  Department  stated  an  additioaal 
request  to  have  added  to  the  New  jersejr 
zone  deeoriptioas  the  phrase  "and 
adjacent  StateHiwned  tidal  waters."  hi 
order  to  d&ainate  law  enforoeawnt  and 
public  information  problems  in  regard  to 
county  boundaries.  The  Department 
suggutad  that  an  alternative  woold  be 
to  make  effective  for  the  1988  89  Boasan, 
instead  of  the  1901-8g  seaswh  the 
rcquiieaeni  to  QsaaantoKiaahot  for 
waterfowl  loHriag  In  U&.tanltatiii 
waters  auarafdof  State^ouadaciasL. 


AldioMgh  tidslifller  proposal  is  not 
withooft  nertti  tfaa  FWS  beliewes  Hint  the 
Iqgioal  se<iieacc  -of  conveisiBSM  iaaH   - 
counties  and  ten  Hm  teniloiiat  waters. 
Too,  tiia  Naw  Jersey  aaggestian  is  a  new 
proposal  and  as  aocfa.  wlDoU  have-to  be 
published  in  the  Federal  Register  far 
osouneat  The  New  Jersey  rewiedy,  iJt., 
adding  die  ptevtoiis  reforenoe  to  StatO'  - 
owned  tidal  waters  in  the  zone 
daacriptians,  should  be  an  adequate 
interist  resolution  of  the  obscure 
boundaiy  problem. 

Additionally,  the  Department 
commented  that  dM  proposed  ruiedoee 
not  address  shot  reqidrments  for 
muzzleloading  shotguns.  (Response  to  '^ 
this  comment  has  been  addressed  in  tfie 
general  pnbiic  section  of  this  final  nde.) 

New  York 

The  New  York  State  Department  of 
Environmentel  Conservation  advised 
the  FWS  fai  a  letter  dated  October  14. 
1987,.  prior  to  proposed  rale  publication, 
that  the  State  of  New  York  would  adopt 
a  steel  shot  requirement  for  waterfowl 
hunting  statewide  in  the  1989-88  season. 

South  Dakota 

The  Soutfi  Oakote  Department  of 
Game,  Hsh  and  Paries  advised  the  FWS 
that  the  Commission  had  elected  to 
require  nontoxic  shot  statewide  for  the 
1988-89  waterfowl  hunting  season.  This 
requirement  applies  to  all  hunters 
hunting  waterfowl,  coot  crane  and 
snipe — without  exception — a  change 
from  the  description  published  for  South 
Dakota  in  the  proposed  rule.  Previously, 
certain-age  hunters  and  snipe  were  not 
included  in  the  nontoxic  shot    . 
requirement 

Texas 

The  Texas  Parks  and  Wildlife 
Department  (Department)  is  in  general 
agreement  with  the  Texas  zone 
descriptions  and  all  of  the  changes 
contained  hi  die  December  14. 1987, 
proposed  rule  that  are  addressed  In  this 
final  hile. 

Washington  - 

The  Washington  Department  of 
Wildlife  advised  die  FWS  diat  it  intends 
to  proceed  widi  the  nontoxic  shot 
implenttotetlon  schedule  through  1991, 
as  otd&ied  in  SI  FR  4Z10S.  The 
Washingtoa  Wildlife  Camadsaion  will 
approve  dw  cmreo^  proposed  zones  in 
an  August  10, 1988,  meeting. 

In  summary,  this  nde  amends  SO  CFR, 
Part  20,  as  follows: 

—Section  20.11.  Adds  a  definitioa  of 
•^aggregate  bag"  and«ivis(wlBar  other 


—Section  aulO)^  Adds  Ae  word 
"a—US'  to^Ae-pawrthettoaHlsBiigaf 
AitaCidae  timt  are  covered  by  the  ' 
nontoxic  shot  reqidieient,  to  be    " 
effective  for  ftiB'lMMIV  season. 

—Section  20.101.  Adds  tangdage  that 
requires  convereion  c^  nontoxic  shot 
for  hunting  watcirfbwL  coote  "id     ' 
certain  other  qpecies  in  Puerto  Rico   ' 
and  the  Virgin  Isliaods  in  the  1991-92 
season. 

— Secdoa  20.102.  Adds  language  that 
requires  conversion  to  nontoxic  shot 
for  hunting  waterfowl  in  Alaska  in  the 
1991-02  season, 

— Section  20.105.  Revises  existing 
language  to  require  conversion  to. 
nontoxic  shot  for  hunting  waterfowl 
coote  and  certain  other  species  in 
United  States  territorial  waters 
seaward  of  State  boondaries.  to  be 
effective  for  the  1991-82  season. 

— Section  20.107.  Revises  existing 
language  to  indude  the  States  of 
North  Carolina.  Nordi  Dakota  and 
Sottth  Dakota  with  dioee  haviag 
frameworks  for  swan  seasons,  and 
changes  the  EngCsh  name  of  the  swaa 
spedes  bom  "wUstliog"  to  "tundra," 
to  be  effective  for  the  108S-89  season. 

—Section  g0.10&  Adds  SEIS  Appendix  N 
and  odwr  areas  to  expisnd  existing 
nontoxic  shot  zones  for  die  19)96-89 
waterfowl  Inmting  season. 

— Based  on  the  Octdwr  %  li987.  Nintti 
Circnit  Cowt  of  Appeals  nding  in 
Alaska  Fish  and  Witdlife  Federation 
and  Outdoor  Council  Inc,  v.  Frank  L 
Dunkle.  et  al.  No.  86-3K7,  the 
authority  citation  for  Part  20, 
Subchapter  &  Chapter  I  of  Tide  SO  is 
revised  to  remove  the  Alaska  Game 
Act  of  1925  reference. 

Previously,  the  FWS  was  not  able  to    - 
utilize  appropriated  fnads  tolin|Hetnent 
or  enforce  nontoxic  shot  zone 
restrictions  in  States  without  approval 
by  the  appropriate  State  authority.  This 
restriction  on  use  of  funds  by  the  FWS 
was  contained  in  the  appropriations  act . 
for  the  Department  of  the  faitertor  over 
the  pertod  19F«-19i7.  Sfence  publication 
of  the  prapeeed  nde  for  dtis  final  rule. 
thi»  constraint  has  been  removed.  Thus, 
the  FWS  aaay  new  impose  sach  nontoxic 
shot  zooea  as  araappsopriate  4dider  Ae 
authoridea  of  Iha  AffflTS  and  in  die  case 
of  aones  estaUishod  Ipr  bald  eagle 
protectisn,  the  ESA  and  the  BGBPA  of 
19M,  without  State  approval  However, 
it  is  dM  pottqrof  ^te  FWS  diet  States 
will  eontiaas  to  be  tansalted  annually  -. 
with  regand  to  Ae  deecripttoas  of 


otnantowic  shnti     ."  -  •  Sy 


.•"ti 
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.BoQBonicEliKl        .,>,.::u.- 

BxecuUvdpKler  12291. "P^rat 
Regulation,'^  t>f  February  17. 1981.    - 
requires  thel^reparatlon  of  tegulatbry 
impact  ana^efs  for  mafor  rales.  Aiiiaiof 
ruiela  oneiftely  to  resuH  in  an  annual 
effect  on  tha  JKcoAomy  of  ^00  miHion  or 
more;  a  majfif>  increase  in  costs  or  prices 
-  for oonsume^,  individual  industries.  '  ■'   ■ 
government  [agencies  or  geographic 
regions:  m  spniifiGBOt  adverse  effects  on 
the  ability  ol^iUnilied  States-based 
enterprises  t<i  coaipete  with  foteiga- 
based  enterpnses.  llie  Regulatory 
Flexibility  Ad  dt  1980  (5  \5S.C.  601  et 
seq.)  further  teqoireS' the  preparaifoA  of 
flexibility  aaalyses  for  rules  that  will* 
have  a  signi^nt  effect  on  a  substantial 
number  of  sJHaO  entities,  which  includes 
smaH  bosina^ses,  organizations  and/or 
govemmentitt  fariadietions. 

In  acconU^  witfi  Executive  Order 
12291.  a  detmnniation  has  been  made 
that  this  rtde  ^  not  a  major  rale,  fai 
accordance  With  rtie  Regulatory 
FlexibBity  tm,  a  determination  has 
been  made  tftat  this  rale,  if  implemented 
without  adequate  notice,  could  result  in 
lead  shot  anliBiUDitioo  supplies  for  whidi 
there  would  |i>e  no  local  deoiand. 
Conversely,  nontoxic  shot  zones  could 
conceivably  be  established  where  littie 
or  DO  nontexic  shot  ammunition  would 
be  avaiiablej  |o  htoiters.  The  FWS 
believes,  hafvever,  that  adequate  notice 
has  bucn  provided  and  that  suffioieBt 
supplier  of  ifontoxic  shot  ammuntion 
will  be  available  to  hunters;  Therefore, 
this  rule  woi|d  not  have  a  si^iflcant 
economic  effact  on  a  substantial  number 
of  small  entfltjes. 

Paperwork  Seduction  Act 

This  rule  will  nut  result  in  the 
collection  of  information  from,  or  place 
recordkeepiag  requirements  on,  ihe 
public  undeM  the  Paperwork  Reduction 
Act  of  I96a M4.U,SjC;  3501  ef  SC9.); 

EnvirotmMniiil  ConsUerafions 

Pursuant  to  the  requirements  of 
Section  102(U(C)  of  the  National 
Environment)  tl  PioUcy  Act  of  iSiQQ  (42 
U.S.C.  4332(C  \\,  a  Final  Environmental    . 
Statement  (h]  !S).on  the  use  of  steel  ahot 
for  buotiiig  w  aterfowl  in  the  United 
States  waarii  iblished  in  1979.  As  stated 
above,  a  stin  lement  to  the  FES  was 
completed  bf|ane  1989,  in  this 
supplement.  ipHraiiant  to  the  Endangered 
Species  Act.^a  section  7  consultation 
was  done  on  me  poteirtial  impacts  of  the 
provisions  JtCjl|ini  nde  on  baW  aagl^ 
the  aectioa  ftspHUW  condiidad  that , 
imptemmtal^e  of  the  preiscia^     i!w-,i^ 


altemoliTe  would  ne<  be  fjkely  to 
ieoperdise  the  contfaiaed  existence  of 
the  bald  eagle.  Also,  for  this  current 
.  nileraal^ig,.a  section-?  o|rinion 
conchides  that  the  action  bemg carried-  . 
out  is  not  Hkely  to  {eopardize  the 
conftneed  existence  of  the  Aleutian 
Canada  goose.  " 

Table  1 .— Ooonties  Proposed  (at  52 
FR  47428}  To  Be  AddEO  in  1988-89 
TO  THE  Existing  Zomes  Where  the 
Hunting  of  WATERFOiWi,  Coot  and 
Certain  Other  Speocs  Is  Umteo  to 
THE  4JsE  OF  Nontoxic  Shot.  (1) 


Suss  anri  county 


ARKANSAS 
Contrail 
Cntt8nd6fi 
UFayMli 
Unooln 
Pt«%» 

Rmssu 

CALIFORNIA 
Alameda 

SarMtans  -  ■ 

COLORADO 
AlatntMa(2) 
Boulder 
Conejos  (2) 
CortSBfZ) 
Hina«W»(2) 
Minefai(2) 
RioGfande(2) 
Ssguaoiw  (2) 

CONNECTICUT 
-AS  lands  and  waloiB  t^ 
aN«wQSeftot«M  • 


Slala  and  oouiMy 


LOUBMMA 
Aaaumption 
AwoyeUet 
Caldwal 
RMria 


MASSACHUSETTS 
Duties 

MICHIGAN 


FLORIDA 
QIade* 

IDAHO 
Fayette 

ILLINOIS 
Bond 

FJoWb 

Jecsey   ^ 
Kane 
,  Marshall:-^ 
McHenry 


Barry 
Monroe 


MisSOutn 

Aw  lands  and 
aScounliaaol 

Stale. 

NEW  JERSEY 
Hudson    . 


NEW  YORK 

Al  lands  and  watsnol 
.  as  counties  ol  the 

State 

NORTH  CAROLINA 
Beautort 
V/ashinglon 

I  NORTH  DAKOTA 
I    .  Bottineau 

Grigy 

McHtoah 

Sarysni 


INDIANA 
All  tabids  sndwBlara 
'o<  all  cdunSas  of  S» 
Siate 

KANSMS. 


OMO 

•   Etie 

oneooN   , 

Mahoft  . 

wauNisnoa 

PENNSYLVifMlA 
All  lands  and  waiera  o( 
NTaemlMrof  «B 


•■VTX^..*-: 
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Table  1. ^-Counties  Proposed  (at  S2 
e)  47428)  To  Be  Added  w  I9e8-8a 

TO  THE  EXISTING  ZONES  WHERE  THE 

Hunting  of  Waterfowl,  CoOt  and 
Certain  Othe^  Species  lis  LiMfreo  to 

THE    IteE   Of  I40NTCWIC   SHOT.    (1)— 

Continued 


stale  and  ooHMir 

SMb  and  county 

RHODE  ISLAND 

SOUTH  DAKOTA 

Aurora 

aN  counties  of  Itie 

BoeHonme 

State 

Hamlin 

SOUTH  CAROUNA 
AitendaMr 

wsrsnon 

Rebels 

Bambais 

TENNESSEE 

BarmwS 

JaNeison 

Calhoun 
Clarandon 

T4>ton 

Certington 

TEXAS 

OiSon 

Ltieity 

Dorchester 

Florence 

VERMONT 

Hampton 

Fmntdm 

Horry 

VIRGINIA 

J«Mp«r 

ACCOfHBCfc 

Lee 

Mvion 

WASHINGTON 

Marlboro 

OaMam 

Orangetxirg 

PacHic 

Sumter 

Thmton 

WiOiamsfaurg 

Walla  Walla 

(1)  Counties  listed  are  taken  front  the 
Final  Supplemental  Environmental 
Impact  Statement  on  the  Use  of  Lead  * 
Shot  for  Hunting  Migratory  Birds  in  the 
United  States,  Appendix  N.  Counties 
listed  are  those  thai  have  IS  or  more 
waterfowl  harvested  per  square  mile,  as 
referenced  by  (3amey  et  al.  1983 
(Distribution  of  waterfowl  species 
harvested  in  states  and  counties  during 
1971-iK)  bunting  seasons.  U.S.  Fish  and 
Wildlife  Service.  Spec.  Sci.  Rpt.— WildL 
Na  254.  Washington.  DC).  "Certain 
other  species"  refers  to  those  species, 
other  than  waterfowl  or  coots,  that  are 
affected  by  reason  of  being  included  in 
ablegate  bag  limits  and  coricurrent 
seasons.  Differences  between  this  Table 
and  the  Appendix  N  schedule  reflect 
changes  initiated  by  the  States  to 
accelerate  county  nontoxic  shot 
corversions. 

(2)  The  San  Luis,  Colorado.  Counties 
so  noted  in  Table  1  *vere  inadvertently 
omitted  from  the  list  of  those  proposed 
for -the  1988-89  waterfowl  hunting 
season  in  S2  FR  4742a  However,  these 
.counties  were  identified  b)'  the  Colorado 
Division  of  Wfhflife's  1907  Cotorado 
Hunting  Information  Bulletin  (for  ducks, 
geese,  coots,  crows,  cranes  and  falconry 
seasons)  as  intended  nontoxic  shot 
zones  for  the  1988-89  waterfowl  hunting 
season.  The  San  Luis  Valley  conversion 
(to  steel  -shot)  area  includes  aH  of 
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Alamosa.  Conejos,  Costilla  and  Rio 
Grande  Counties,  and  those  portions  of 
Ainsdale,  Mineral  ^nd  Saguache 
Counties  east  of  the  Continental  Divide. 

Authorship 

The  primary  author  of  this  proposed 
rule  is  Keith  A.  Morehouse,  G^ice  of 
Migratory  Bird  Management,  workiiig 
under  the  direction  of  Rollin  D. 
Sparrowe, Chief.  ._^.;  :,.,,.  ... 

List  of  Subjects  in  KPMfrag  -' - 

Exports,  Hunting,  Imports, 
Transportation,  Wildlife. 

Accordingly,  Part  20,  Subchapter  B, 
Chapter  1  of  Title  50  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART20-{AMENDED] 

1.  The  authority  citation  for  Part  20  is 
revised  to  read  as  follows: 

Authority:  Migratory  Bird  Treaty  Act,  sec 
3,  Pub.  L  66-186, 40  Stat.  755  (16  U.S.C.  701- 
708h):  sec.  3(hj.  Pub.  L  95-616,  «Z  Stat.  3112 
(16  U.S.C.  712). 

2.  Section  20.11  is  revised  to  read  as 
follows:  . 


920.11    Meaningoft 

For  the  purpose  of  this  jpart,'  the 
following  terms  shall  be  construed, 
respectively^  to  mean  and  to  include: 

(&)■  "Migratory  game  birds"  means 
those  migratory  birds  included  in  the 
terms  of  conventions  between  the 
United  States  and  any  foreign  country 
for  the  protection  of  migratory  birds,  for 
which  open  seasons  are  prescribed  in 
this  part  and  belong  to  the  following 
families: 

(1)  Anatidae  (ducks,  geese  [including 
brant]  and  swans); 

(2)  Columbidae  (doves  and  pigeons); 

(3)  Gruidae  (cranes); 

(4)  RaUidae  (rails,  coots  and 
gailinules):  and 

(5)  Scolopacidae  (woodcoclc  and 
snipe). 

A  list  of  migratory  birds  protected  by 
the  international  conventions  and  the 
Migratory  Bird  Treaty  Act  appears  in 
§  10.13  of  this  subchapter. 

[b]  "Seasons"— {1)  "Open  season" 
means  the  days  on  which  migratory 
game  birds  may  lawfully  be  taken.  Each 
period  precribed  as  an  open  season 
shall  be  construed  to  include  the  first 
and  last  days  thereof. 

(2)  "dosed  season"  means  the  days 
on  which  migratory  game  birds  shall  not 
be  taken. 

(c)  "Bag  iimits"^!]  "Aggregate  bag 
limit"  means  a  condition  oftaking  in 
which  two  or  more  usually  similar 
species  may  be  bagged  (reduced  to 
possession)  by  the  hunter  in  .:    ;   . 


predetermined  or  unpredetermined 
quantities  to  satisfy  a  maximum  take 
limit. 

(zy'Daily  bag  limit"  menace 
maximum  number  of  moratory  game 
birds  of  single  species  or  combination 
(aggregate)  of  spedes  permitted  to  be 
taken  by  (me  person  in  any  one  day 
during  the  open  season  in  any  one 
specified  geographic  area  for  which  a 
daily  bag  limit  is  prescribed. 

{3)"Aggreg(ite  daily  beg  limii"  means 
the  maximum  nttmber  of  migratoy  game 
birds  permitted  to  be  taken  by  one  ' 
person  fnany  one  day  durdig  the  open 
season  when  such  person  hunts  in  more 
than  one  specified  geographic  area  and/ 
or  for  more  than  one  species  for  which  a 
combined  daily  bag  limit  is  prescribed. 
The  aggregate  daily  bag  limit  is  equal  to, 
but  shall  not  exceed,  the  laigest  daily 
bag  limit  prescribed  for  any  one  species 
or  for  any  one  specified  geographic  area 
in  which  taking  occurs. 

[4]  "Possession  limit"  means  the 
maximum  number  of  migratory  game 
birds  of  a  single  species  or  a 
combination  of  species  permitted  to  be 
possessed  by  any  one  person  when 
lawfully  taken  in  the  United  States  ki 
any  one  specified  geographic  area  for 
which  a  possession  limit  is  prescribed. 

(5)  "Aggregate  Dossession  limit" 
means  the  maximum  number  of 
migratory  game  birds  of  a  single  species 
or  combination  of  species  taken  in  the 
United  States  permitted  to  be  possessed 
by  any  one  person  when  taking  and 
possession  occurs  in  mere  than  one 
specified  geographic  area  for  which  a 
possession  limit  is  prescribed.  The 
aggegate  possession  limit  is  equal  to,  but 
shall  not  exceed,  the  largest  possession 
limit  prescribed  for  any  one  of  the 
species  or  specified  geographic  areas  in 
which  taking  and  possession  occurs. 

(d)  "Personal  abode"  means  one's 
principal  or  ordinary  home  or  dwelling 
place,  as  distinguished  fcom  one's 
temporary  or  transient  place  of  abode  or 
dwelling  such  as'  a  hunting  club,  or  any 
club  house,  cabin,  4ent  or  trailer  house 
used  as  a  hunting  dub,  or  any  hotel,  > 
motel  or  rooming  house  used  during  a 
hunting,  pleasure  or  business  tri§, 

(e)  "Migratory  bird  preservation 
facility"  means: 

(1)  Any  person  who,  at  their  residence 
or  place  pf  business  and  for  hire  or  other 
consideration;  or 

(2)  Any  taxidermist,  cold-storage 
facility  or  locker  plant  which,  for  hire  or 
other  consideration;  or 

(3)  Any  hunting  club  which,  in  th« 
normal  course  of  operations:  receives, 
possesses,  or  has  in  custody  any 
migratory  game  birds  belonging  to  .  -;  ^^'^^ 
another  person  for  purposes  of  pickbig.  ' 


cleaning,  freezing,  processing,  storage  or 
shipmeqt. 

(f)  "Parop/eig/c"  means  an  individual 
afflicted  with  paralysis  of  the  lower  half 
of  the  body  with  involvement  of  both 
legs,  usually  due  to  disease  of  or  injury 
to  the  spinal  cord. 

3.  Section  2a21(i)(l)  is  revised  to  read 
as  follows  (1h0  introductory  paragraph 
for  {-20.21  is  republished): 


920Ltl   Hummgi 

Moratory  birds  on  which  open 
seasons  are  prescribed  in  Oiis  part  may 
be  taken  by  any  method  except  those 
prohibited  in  this  section.  No  persons 
shall  take  migratcny  game  bfads: 

0)  *  *  *   (1)  lliis  restriction  applies 
only  to  the  taking  of  Anatidae  (ducks, 
geese  (including  brant)  and  swans), 
coots  (Pulica  americana)  and  any 
species  that  make  up  aggregate  bag  : 
limits  during  concurrent  seasons  with 
the  former  in  areas  described  in  (  20.108 
as  nontoxic  shot  zones,  and 

4.  Section  20.101  is  revised  to  read  i|a  : 
follows: 


saaioi 

hours  for  PiMflo  Mm  and  Am  VIpilJn 


This  section  provides  for  Ae  annual 
hunting  of  certain  doves,  pigeons,  ducks, 
coots,  gailinules  and  snipe  in  Puerto. 
Rico;  and  for  certain  doves,  pigeons  and 
ducks  in  die  Virgin  Islands.  In  these 
Cominonwealths,  the  hunting  of 
waterfowl  and  coots  (and  other  certain 
species,  as  applicable)  must  be  with  the 
use  of  nontoxic  shot  beginning  in  the 
1991-92  waterfowl  season. 

5.  Section  20.102  is  revised  to  read  as 
follows: 

{20.102   SeaaonSi  Hntttsand  shooHng 
iKMirs  f or  Alasiub 

This  section  provides  for  the  annual 
hunting  of  certain  waterfowl  (ducks  and 
geese  [induding  brant]),  snipe  and 
sandhill  cranes  in  Alaska.  In  Alaska,  the 
hunting  of  waterfowl  must  be  with  the   ■ 
use  of  nontoxic  shot  beginning  in  the 
1991-92  waterfowl  season. 

6.  Section  20.105  is  revised  to  read  as 
follows: 


{2aios 

hours  for  wafertowli  coots  and 

This  section  provides  for  the  annual 
hunting  of  certain  waterfowl  (ducks, 
geese  [including  brant]),  coots  and 
gailinules  in  the  48  contiguous  United 
States.  The  regulations  are  arranged  by 
the  Adantic  Mississippi,  Central  and 
Pacific  Flyways.  lliese  regulations  often 
vary  witldn  Flyways  or  States,  and  by 
Hdme  periods.  Those:  areas  of  the  United 
States  outside  of  State  boundaries,  i.e.. 
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the  United  States'  territorial  waters 
seaward  of  o^imty  bomdaries,  and 
including  cqa^l  waters  claimed  by  the 
seeacate  Stajtes,  if  not  already  included 
under  the  zohes  contained  in  5  20.108. 
are  designated  for  the  purposes  of 
§  20.2(j)  as  nontoxic  shot  zones  for 
waterfowl  hunting  beginning  in  the 
1991-02  seaMn. 

7.  Section  1:^.107  is  revised  to  read  as 
follows: 

S  20.107 

homfort 

This  secti^h  provides  for  the  annual 
hunting  of  tundra  swans  in  North 
Carolina.  Noi|th  Odmta.  South  Dakota 
and  Utah,  ami  in  deisignated  areas  of 
Montana  anoNevada. 

8.  Section  ^.106  is  revised  to  read  as 
follows: 

§20.100  NeiUde pilot BMMa. 

The  areas  described  within  the  States 
indicated  bdpw  are  designated  for  the 
purpose  of  i  feCZl^j)  as  nontoxic  shot 
zones  for  hiw^ttog  waterfowl,  coots  and 
certain  othe^  jsp^iies. 

Attaattcnywil 

Connecticut 

Alt  bads  a^t  waters  widUn  the  Stale  of 
Connecttcut  Ii|b^  been  desipiated  for 
nontoxic  sh 


Delaware 

1.  Kent  andiliicw  Castle  Counties. 

2.  All  State  j^nd/or  Federally  owned 
propeity  witli|a  the  foUbwing  areas  of  Sussex 
County:  |  [ 

A.  Assawof^n.  Gordon's  Pond  and  Prime 
Hook  State  Wildlife  Areas. 

B.  Cape  ^lenlopen  and  Delaware  Seashores 
State  Parks. 

C.  Prime  H(  Ak  National  Wildlife  Refuge. 

Florida  j  ' 

1.  Brpvard.  Ri-oward,  Citrus.  Collier.  Dade, 
Leon.  OsceoU.  Polk  and  Volusia  Counties. 

2.  Those  portions  of  Gadsden  and  Liberty 
Counties,  adjttent  to  Leon  County,  that 
include,  the  floodplains  of  Lake  Talquin  and 
the  Ochlockonee  River. 

3.  That  portion  of  Lake  Miccosukee  in 
Jefferson  Cou|4y. 

4.  Orange  I^e  and  Lochloosa  Lake  in 
Alachua  Cou^^. 

( lakeward  of  and  boended 
!  levee,  by  die  State 
r  River  bridge,  and  by 
Jts  Intersection  with  the 
)  levee  at  polnis  near 

>  Old  SportMMa's  VUlage 

>  of  Glades  County  outside  of 
1  in  No.  S  above. 

[  WadMfe  JiiiiagMisiil  Atea. 

r  Urn  Ckddalsl  CbsMlcsl 
Compuiy  phMphate  pto  east  of  UB  Highway 
41.  soaikcira  M»  Rdode.  waalof  8t^  RomI 
136  and^ortii  I  iHWbito  Springs,  all  In 
Township  is  iitkBaagsaia  and  Maaslla 
HsaiteoOw  fly  esaqirising  appraxi«alsly 
SSjnOaciss. 


&  Guaaa  River  Wildlife  ManageneiU.  Area 
in  St.  lohns  Cbonty, 

9.  That  area  fornketiy  known  as  the  M-K 
Ranch  pobbc  waterfowl  vea  in  Gulf  Couaty. 

10.  Hickofy  Mound  bnpouAdment  within 
the  Audlla  Wildlifr  Management  Area  in 
Taylor  County. 

11.  Hut  portion  of  Everglades 
Conservation  Area  2  in  Patan  Beach  County. 

12.  That  portion  of  Lake  (korge  tying  in 
Putmaai  County. 

IS.lbat  poctiaa  of  the  SL  fohns  River 
floodpiaia  Ijfing  in  Lake.  Seminole  and 
Orange  counties. 

14.'That  portian  of  Lalw  Rousseau  tying  in 
Levy  and  Marion  Coonties. 

15.  Lalte  Hariwr  public  wateffe«ri  bunting 
area  in  Mb  Beach  County. 

le.  ChasMhowitika  WiidUfa  Manasement 
Avaa  in  Haraando  Ceunly.  and  the  State 
waters  of  the  Gdf  of  litexioD  la  HeraMMb 
Coanis  north  of  Raoooon  Mot  designated  by 
poetedsigns. 

17.Chaasahowitdca,  Lower  Suwanneet 
Merritt  Island  and  lioiriihstchae  Natioaal 
WildUfe  Refuges. 

Georgia 

1.  Eufaola  and  Savanndi  National  Wildlits 
Reioges. 

Maine 

All  lands  and  waters  within  the  State  of 
Maine  have  been  designated  for  nontoxic 
shot  use. 

Maryland 

1.  Cecil.  Dorchester,  Kent,  Queen  Annes, 
Somerset.  Talbot  and  Worcester  Counties. 

Massachinetts 

All  lands  and  waters  within  the  Statef  of 
Massachusetts  have  been  designated  for 
nontoxic  shot  use. 

New  Jersey 

1.  Atlantic.  Cape  May,  Cumberland. 
Hudson,  Middlesex,  Monmouth,  Ocean  and 
Salem  Counties,  and  adjacent  State-owned 
tidai  waters. 

2.  Burlington  County,  that  portion  lying  to 
the  south  and  east  of  the  New  Jersey  Transit 
Railroad  tracks  that  run  from  Atsion  to 
Woodmansie.  and  adjacent  State-owned  tidal 
waters. . 

New  York 

All  lands  and  waters  within  the  State  of 
New  York  have  been  designated  for  nontoxic 
shot  use. 

North  Caroliaa 

1.  Beaufort,  Curritudc  Pamlico  and 
Washinglon  Counties. 

2.  Cape  Hatteras  National  Seashore 
Recreation  Area. 

3.  Cedar  island.  Mattamuafceet  and 
Swanquartar  NaUonai  WiMUfe  Refuges. 

Pennaylvaaia 

All  IsMds  and  waters  widiin  the  State  of 
Pennsylvania  have  been  designated  for 
nontoxic  shot  use. 

Rhode  hhnd 

AU  land!  aad  wategrs  wilhiB  tte  State  of 
Rhode  Uaad  have  been  designated  for  - 
nonhndcahoti 


South  Caroliaa 

1.  Allendale.  Bamberg.  Bamwell,  Beaufort, 
Berkeley.  Calboon,  Charleston.  Clarendon. 
Ck>lleton,  Darlington,  Dillon,  Dorchester, 
Florence.  Georgetown,  Hampton,  Horry. 
Jasper,  Lee,  Marion,  Marlboro,  Orangeburg. 
Sumter  and  Williamsborg  Counties. 

Vermont 

1.  Franklin  and  Grand  Isle  Counties. 

2.  Missisquoi  National  WUdUfe  Refuge. 

Virginia 

1.  Counties  of  Accomack,  Charles  City, 
Gloucester,  James  City.  New  Kent  and  Yoric. 

2.  Cities  of  Chesapeake,  Hampton.  Newport 
News.  Norfolk.  Suffolk  and  Virginia  Beach. 


Alabama 

1.  Uanstoae  County. 

2.  Bufaula  Natioaal  WUdlifo  Refuge. 

AffuutaoB 

1.  Arkansas,  Ashley.  Clay.  Conway, 
Craighoad.  CrittaadaB.  Cross.  Desha, 
JefforsOn,  LaPayette,  Lawrence,  Linooln.  Little 
Rivet.  Lonoke.  Monroe.  Phillips.  Poinsett 
Prairie.  Pulaski  and  Woodruff  Counties. 

2.  Lake  DardaneUe  and  Millwood  Lake 
Wildlife  Management  Areas. 

3.  Felseothal  National  WikUife  Refuge. 

Illinois 

1.  Mississippi  River  and  adjacent  areas  in 
die  foUowiag  counties  BORDERED  BY  the 
roads  and/or  lines  indicated  as  foUows:  All 
of  Alexander.  Calltoun,  Carroll.  Henderson. 
Jackson.  Jersey  and  Union  Counties;  Adams 
County— IL-«&(Lima).  County  Hwy-41, 
County  Hwy-7.  County  Hwy-8  and  Lock  and 
Dam  20.  (The  Mark  Twain  NWR.  Bear  Creek 
Unit  is  also  a  nontoxic  shot  zone);  Hancock 
County— (Dallas  City),  IL-9/96,  Ji^-96/US-136 
and  IL-06;  Henry  County— 1-80  and  1-74/280; 
Jo  Daviess  County — IL-35  (East  Dubuque], 
US-20,  IL-84/US-2P  and  11^-84;  Mercer 
County — Railroad  bridge  (Keithsburg). 
County  Hwy-16  and  County  HWY-25;  Pike 
County— US-36  (Shepherd),  IL-96/US-36  and 
IL-96.  (Also,  see  Illinois  River  section 
below.);  Rock  Island  County— lL-5,  nL-5/92 
and  1-80: 1-74/280, 1-280  and  IL-02  to  Iowa 
Slate  line;  and  Whiteside  County — IL-84 
(north).  IL-138/Fulton  Road.  County  Hwy-2l/ 
Frog  Pi>nd  Road,  Garden  Plain  Road,  County 
Hwy-21/Sand  Road  and  IL-5. 

2.  Illinois  River  and  adjacent  areas  in  the 
following  countries  BORDERED  BY  the  roads 
and/or  lines  indicated  as  follows:  All  of 
Calhoua  Cass.  Fulton.  Jersey,  Marshall 
Mason,  PiMaain  and  Woodford  Countiea: 
Brown  County— County  Hwy-3/FAS-682. 
FAS-«82,  County  Hwy-12  and  lL-09:  Bureau 
County-IL-8B  (Siprii«  Valtey).  DUe/aO.  IL- 
20.  andlL-»/»  and  IL-28:  Greene  County— 
KaBpsviOs  Feiry  nwte.  IL-lOS  and  FAF^ISS 
(soudij;  Morgan  Canaty-4L-104  (Meredosia) 
and  IL-lOO/US-67:  Peoria  Coiuity— fL-29.  IL- 
2g/US-M  and  fti-O/US^at;  Pike  Gounty-fL- 
104  (Meredes^  and  II/.00.  (Alao.  see 
Mississippi  River  section  above.):  Schuyler 
County— IC-100  (Kuff  City),  IL-103  and 
County  Hwy-0:  and  Taiawell  Coanty— 4Lr% 
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iL-116.  ii^neAJS-iso.  iL^/iia  jl-zo.  il-9/ 

29.  IL-29,  FAS-Wl  and  County  Hwy-16. 

3.  Southern  Goose  Quota  Zone:  All  of 
Alexander,  fackson,  Union  and  Williamson 
Counties. 

4.  Rend  Lake  Goose  Quota  Zone:  All  of 
Jefferson  County  and  all  of  Rend  Lake  plus 
all  adjacent  areas  managed  by  U.S.  Army 
Corps  of  Engineers  or  Illinois  Department  of 
Conservation. 

5.  Other  Areas:  All  of  Bond.  Clinton, 
Fayette.  Kane.  Lake  and  McHenry  Counties. 

Indiana 

1.  Monroe.  Newton  and  Starke  Counties. 

2.  On  all  waters  of  Lake.  Porter  (except  that 
area  south  of  U.S.  30  and  north  of  SJL.  8)t 
LaPorte,  Jasper  (north  of  SJl.  114).  Elkhart 
Kosciusko,  LaCrange  and  SteubcgD  Counties, 
and  within  a  150-yard  zone  of  land  in  these 
counties  adjacent  to  the  margins  of  these 
waters.  This  includes  lakes,  ponds,  marshes, 
swamps,  rivers,  streams  and  seasonally    . 
flooded  areas  of  all  types.  Excluded  from  the 
provision  fur  these  Counties  are  the  waters  of 
Lake  Mithigan  and  drainage  ditches  and 
temporary  sheet  waters  that  are  more  than 
150  yards  from  the  waters  described  above. 

3.  All  waters  and  within  a  150-yard  zone  of 
land  adjacent  to  the  margins  of  these  waters 
on  the  Jasper-Pulaski,  Tri-County  and  | 
Clendale  Fish  and  Wildlife  Areas.                  i 

4.  Within  the  boundaries  of  the  following 
State-owned  or  State-operated  properties: 
Hovey  Lake  Fish  and  Wildlife  Area  in  Posey 
County.  Mallard  Roost  Wetland  Conservation 
Area  in  Noble  County,  Monroe  Reservoii'  in 
Brown  County.  Patoka  Reservoir  in  DuboiS) 
Crawford  and  Orange  Counties,  Turtle  Creek 
State  Fish  and  Wildlife  Area  in  SulKvan  . 
County  and  Minnehaha  Fish  and  Wildlife 
Area  in  Sullivan  County. 

5.  Within  the  proposed  boundaries  of  the 
Menominee  Wetlands  Conservation  Area  in 
Marshall  County. 

Iowa 

AH  lands  and  waters  within  the  State  of 
Iowa  have  been  designated  for  nontoxic  shot 
use. 

Kentucky 

1.  Western  Zone— That  area  west  of  a  line 
beginning  at  the  Kentucky-Tennessee  border 
at  Fulton,  Kentucky,  and  running  northeast 
along  the  Purchase  Parkway  to  Interstate  24, 
east  to  U.S.  Highway  641.  north  to  U.S. 
Highway  6a  north  to  U.S.  Highway  41,  then 
norih  to  the  Kentucky-Indiana  border  near 
Henderson.  Kentucky. 

Louisiana 

1.  Acadia,  Assumption,  Avoyelles.  Bossier, 
Caddo.  Calcasieu,  Caldwell,  Cameron, 
Evangeline,  Iberia,  Jefferson,  Jefferson  Davis, 
LaFourche,  LaSalle,  Morehouse, 
Natchitoches,  Orleans,  Ouachita, 
Plaquemines.  Rapides,  Red  River,  St.  Bernard, 
St.  Charles.  St.  James.  St.  John  the  Baptist.  St. 
Mary,  St.  Tammany,  Terrebonne  and 
Vermilion  Parishes. 

2.  Bogue  Chitto,  D'Arbonne  and  Upper  ■ 
Ouachita  National  Wildlife  Refuges. 

Michigan  •    ' . 

1  Eastern  Upper  Penninsnla.  . 


A.  The  vmta  and  land  areas  of  Chippewa 
County  withki  the  foUinving  dMcribed 
boundary:  Starting  at  the  8W  ooraer  of  Sec. 
33,  t44N.  RIE  on  a  line  extendii^  nasA  4 
miles  along  the  west  side  of  Sees.  33. 29, 21. 
and  16  to  the  NW  comer  of  Sec.  IS.  T4ftN. 
RlE;  dien  east  1 M  miles  to  the  S  quarter 
comer  of  Sec.  la  T44N.  RIB:  then  north  1 
mile  to  the  N  quarter  comer  of  Sec  la  T44N. 
RlE;  then  east  M  mile  to  the  SW  comer  ef 
Sec.  2.  T44N.  RlE:  then  north  1  mile  to  the 

N W  comer  to  Sec.  2.  T44N,  RlB;  then  east 
along  die  north  section  lines  of  Sec*,  l  and  2, 
T44N.  RIB  and  Sect.  4. 5.  and  6,  T44N.  J12B.  to 
the  NE  meander  comer  (rf  Sec.  4,  T44N,  R2B; 
then  on  a  line  southerly  aoross  Munuscong 
Lake  to  the  NE  meander  comer  of  Sec.  28. 
T44N,  R2E:  then  south  on  the  B  section  lines 
(A  Sec*.  28  and  33.  TA4N,  R^  to  the  SB  comer 
of  Sea  33.  T44N,  R2B;  then  west  7  jntles  along 
the  south  section  line  of  Sec.  33, 32.  and  31, 
T44N.  R2E.  and  Sees.  36, 35, 34,  and  33.  T44N. 
RIB.  to  the  point  of  beginning. 

B.  The  waters  of  Potagannissing  Wildlife 
Flooding  on  Drununond  Island. 

2.  All  lands  and  waters  of  the  Lower 
Penninsula  under  the  jurisdiction  of  the  Slate 
of  Michigan,  including  those  Great  Lake* 
boundaiy  waters  and  interconnecting 
waterways  with  Ontario,  Ohio,  Indiana  and 
Wisconsin. 

Minnesota 

All  lands  and  waters  within  the  State  of 
Minnesota  have  been  designated  for  nontoxic 
shot  use. 

Mississippi     . 

All  lands  and  water*  within  the  Stale  of 
Mississippi  have  been  designated  for 
nontoxic  shot  use. 

Missouri 

All  lands  and  waters  within  the  State  of 
Missouri  have  been  designated  for  nontoxic 
shot  use. 

Ohio 

1.  Ashtabula,  Cuyahoga,  Erie,  Holmes, 
Lake,  Lorain,  Lucas,  Ottawa,  Sandusky, 
Trumbull,  Wayne  and  Wood  Counties. 

Tennessee 

1.  Benton,  Dyer,  Jefferson.  Lake,  Obion, 
Shelby  and  Tipton  Counties. 

2.  Cross  Creeks,  Hatchie  and  Lower 
Hatchie  National  Wildlife  Refuges. 

Wisconsin 

All  lands  and  waters  within  the  State  of 
Wisconsin  have  been  designated  for  nontoxic 
shot  use. 

Central  Fly  way 

Colorado 

1.  Alamosa,  Boulder,  Conejos,  Costilla, 
Morgan,  Rio  Grande  and  Weld  Counties. 

2.  Hinsdale,  Mineral  and  Saguache 
Counties  east  of  the  Continental  Divide. 

3.  Turk's  Pond  portion  of  Baca  County. 

Kansas 

1.  Barton.  Coffey,  Cowley,  Doniphan. 
Ellsworth,  Jefferson,  Linn,  Mitchell, 
MontgoAeiy.  Neesho  and  Stafford  Ominties. 

2.  All  areas  administered  by  the  Kansas 
Department  of  Wildbfe  and  R>rfc*.US.  Army 


Coips  of  Engineers  and  U.S.  Bureau  of 
Reclamation,  including  those  wUhtai  the 
boundarie*  of  the  above  Coonlie*. 

3.  Kirwin  Ree^rvoir. 

4.  Flint  HUl*.  Kirwin  and  Quivira  National 
Wildlife  Refuge*. 

Montana 

All  lands  and  waters  within  the  State  of 
Montana  have  been  designated  iqr  nontoxic- 
shot  use.  ;'  ;  •-:", 

Nebraska  '  -'  | ' 

All  l^ntis  and  waters  within  the  State  of 
Nebraska  have  been  designated  for  nontoxic 
shot  use. 

New  Mexico . 

All  lands  and  waters  within  the  State  of 
New  Mexico  have  been  designated  for 
nontoxic  shot  use. 

North  Dakota  . 

1.  Bottineau,  Griggs.  Mcintosh,  Nelson, 
Ramsey,  Sargent  and  Towner  Coiinties. 

Oklahoma 

1.  Nowata  County. 

2.  US  Highway  77  from  the  Kansas  border 
south  to  US  Highway  177,  US  Highway  177 
south  to  State  Highway  15,  State  Midway  15 
east  to  State  Highway  18,  State  Hi^way  18 
south  to  US  Hi^way  64.  US  Higbway  64  east 
to  State  Highway  98.  State  Highwaiy  M  south 
to  SUte  Highway  51,  State  H^way  51  east 
to  Stale  Highway  97.  Stale  Hi^iway  97  north 
to  its  junction  with  unnamed  eounty 
roadway,  northwestwardly  on  the  county  . 
roadway  to  its  Junction  widi  $tat«  Hi^way 
20,  State  Highway  20  west  to  8tate  Highway 
18,  State  Highway  18  north  to  Kanaa*  border. 

3.  Interstate  40  frimi  the  Aikaoaa*  border 
west  to  State  Highway  82.  State  Hi^way  82 
north  to  State  Highway  100,  State  Highway 
100  west  to  Stale  Highway  lOA.  SUte  ' 
Highway  lOA  west  to  State  Higbway  10, 
State  Highway  10  north  to  State  Highway  80, 
State  Highway  80  north  to  State  H^way 
251A,  State  Highway  251A  southwest  to 
Muskogee  Turnpike,  Muskogee.  Turnpike 
south  to  Interstate  40.  Interstate  40  west  to 
US  Highway  60.  US  Highway  60  north  to  US 
Highway  266,  US  Highway  208  west  to  US 
Highway  62,  US  Highway  62  south  to  Indian 
Nation  Turnpike,  Indian  Nation  Turnpike 
south  to  US  Highway  270,  US  Highway  270 
east  to  State  Highway  2,  State  Highway  2 
north  to  State  Highway  31,  State  Highway  31 
west  to  State  Highway  71,  State  Highway  71 
north  to  State  Highway  0,  State  Hi^way  9  to 
State  Highway  9A,  and  State  Highway  9A 
north  and  east  to  the  Arkansas  border. 

4.  State  Highway  78  from  the  Texas  border 
north  and  west  to  US  Highway  75,  US 
Highway  75  north  to  State  Highway  78,  State 
Highway  78  west  to  State  Hi^way  22.  State 
Highway  22  north  and  west  to  its  junction 
with  State  Highway  12  at  Ravia,  south  and 
west  on  State  Highway  12  to  State  Highway.. 
199  to  State  Highway  99C  near  Oakland, 
south  and  west  on  State  Highway  89C  and 
State  Highway  32  to  the  Junction  of  Interstate 
Highway  35  near  Marietta,  south  down 
Interstate  Highway  35  to  the  Texes  txirder. 

5.  That  portion  of  Oologah  Reservoir  and 
all  edjoinii^  lands  in  Rogers  County.     . 
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e.  Port  CoMf  ^etervoir  and  all  adjoinifig 
public  ianda. 


It  of  land  and  water    - 

conlroUed  water  level 
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9.  Washita  j^tional  Wildlife  Refuge. 

South  Dakota 

All  lands  a^  waters  within  the  State  of 
South  Dakota  jhave  been  designated  for 
nontoxic  shot  use. 

Texas  i | 

1.  Those  poraons  of  Colorado,  Hairis. 
lefferson.  Ubmty  and  Waller  Counties  north 
of  IH-m       1 1      , 

2.  Neuces  Qamty,  that  portion  west  of  US 
Highway  77.  ;  < 

3.  UmI  areii  lying  within  boundaries 
beginning  at  tMi  Louisiana  State  line,  thence 
westward  aloMt  IH 10  to  the  junction  of  US 
Highway  80  aM'M  10  in  Beaumont,  ^lence      - 
westward  aloiib  US  flO  to  its  junction  with  IH 
610  in  Houstolirthsnce  north  and  west  along 
IH  610  toits  jittction  with  US  Highway  290  in 
Houston,  thecn  westward  along  US 
Highway  290  (d  ito  junction  widi  State 
Highway  159  n  Hempstead,  thance  . 
southwestwaid  along  State  Hi^way  ISO  to 

its  junction  w|i^  State  Highway  36  in 
BellviUe,  thence  eastward  akmg  State 
Highway  M  to  Its  junction  widi  Pann-to- 
Market  (FM)  i^a,  thence  southward  along 
FM  2429  to  itti  function  with  PM  948,  thence 
southwestwa^d  along  FM  948  to  its  junction 
with  IH  la  thMce  westward  alon^  M 10  to 
its  junction  w)ln  US  Highway  77  at 
Schulenburg,  thence  southward  along  US 
Highway  77  tQ  Its  junction  with  the  US- 
Mexico  inteinqdonal  boundary  at 
Brownsville,  thsnce  eastward  along  the  US- 
Mexico  internjatioaal  boundary  to  the  Gulf  of 
Mexico,  thencje  east  and  seaward  to  the  three 
marine  league  jimit,  thence  northeastward 
along  the  Ihreet  marine  league  limit  to  the 
Louisiana  StaM  line,  dience  northward  along 
the  l^xas-Loui^iana  State  line  to  its  junction 
with  IH  10.     ij 

4.  The  portii  w  of  Grayson.  Pannin  and 
Cooke  Count!  4  lying  within  boundaries 
beginning  at  t «  Oaklahoma  Stateline, 
thence  southv  'ird  along  I-3S  to  its  junction 
with  US  High  *  ay  82  at  Gainaaiville.  dience 
eastward  aloi  4  US  Highway  82  to  its  junction 
with  US  High' « ay  78  at  Bonham.  thence 
northward  al<  48  State  Highway  78  to  iU 
junction  widi  |t|ie  Oklahoma  State  line,  thence 
westward  a\okk  the  Oklahoma-Texas  State 
line  to  its  jun<  1  ion  with  1-35. 

5.  the  porti  i  is  of  Updiur,  Cass,  Harrison. 
Morris  and  M 1  ritin  Counties  lying  %nthin 
boundaries  bMinnIng  at  the  Louisiana  State 
line,  thence  tMlcptwaitI  along  State  Highway 
40  to  its  jondt^  with  US  Wghway  250  at 


Daingerfield,  tfieaoe  sciutfaward  akng  US 
Highway  258  to  Its  juncUon  With  State 
Highway  450  it  Ore  City,  dtenoe  eastward  oii 
State  Highway  450  to  its  junction  with  State  - 
Highway  184  at  Haileton.  thenoe 
southeastwaitl  along  State  Highway  154  to  its 
junction  widi  US  H^hww  80  at  Marshall, 
thence  eastward  along  US  Kghway  80  to  its 
junction  widi  State  (Miway  43.  dience 
northeastwairdalong  Sate  Highway  43  to  its 
jumitiqn  wi^  FM  2882  at  Kafnadc  thtace 
eastward ahin|PMa882to'its jMnoSon Mdi    ' 
FM  134.  dieiKe  aoudnra^ahmg  FM  t341o  Us 
junetioB  with  FM  1988  at  Lei^,  thence 
eastward  akMg  FM  1980  to  its  junction  widi 
die  Louiaiaiia^te  line,  thpace  northward 
aknu  the  Lodaiana-TeKas  border  to  its 
juncBoa  with  State  Highway  48. . 

8.  The  portions  of  Henderson,  Kaufinain  and 
Anderson  Counties,  lying  Mddiin  boundaries 
beginning  at  the  junction  of  State  Highway  31 
arid  FM  2881,  thenoe  westwaidly  alohg  S^te 
Highway  31  to  iU  junction  widi  US  Highway 
175  at  Athens,  thenoe  northwestward  along 
US  Highway  175  to  its  junction  widi  FM  9a 
thence  northward  along  FM  90  to  its  junction 
with  FM  1391,  thence  westward  along  FM 
1391  to  its  junction  widi  US  Highway  175  at 
Kemp,  thence  southward  along  US  Highway 
175  to  its  junction  with  State  FU^way  274, 
thence  south  along  State  Highway  274  to  its 
junction  with  State  Hi^way  31  at  Trinidad, 
thenoe  eastward  along  State  Hi^iway  31  to 
its  junction  widi  FM  3441  atMalakoff,  dienoe 
southward  along  FM  3441  to  its  junction  «vidi 
FM  SO  at  Cross  Roads,  thence  southward 
ahihgPM  SO  to  its  junction'widi  US  Highway 
287  atGayuga,  thence  southward  along  US 
Highway  287  to  its  junction  widi  FM  80a 
thence  northward  atong  FM  800  to  its 
junction  with  FM  837,  tinence  northeastward 
along  FM  837  to  iU  junction  widi  US  Highway 
175  at  Fraiikston,  then  eastward  along  US 
Hi^way  175  to  its  junction  widi  n4  855. 
thence  northward  along  FM  855  to  its  - 
junction  widi  PM  346,  thence  northward 
along  FM  346  to  its  junctiim  with  FM  344, 
thence  northward  along  FM  344  to  its 
junction  with  FM  2861,  thence  northward 
along  FM  2061  to  ito  junction  with  State 
Hi^waySl. 

Wyoming 

1.  Big  Horn  County:  Along  and  within  one 
mile  either  side  of  the  water  line  of  the  Big 
Horn  River,  Yellowtail  Reservoir,  Shoshone 
River,  Nowodd  River  and  portions  of 
Medicine  Lodge  Creek  and  Mntrock  Creek 
when  they  How  into  the  Nowood  River.  : 
beginning  from  their  confluence  to  where 
they  flow  from  the  mountains. 

2.  Goshen  County: 

A.  North  Platte  River/Laramie  River — 
Begiiuting  where  US  Highway  25  crosses  the 
Wyoming-Nebraska  State  line:  south  atong 
said  State  line  to  Goshen  County  Road  No.  7- 
108;  west  along  said  road  to  Wyoming 
Highway  92.  west  then  northerly  along  said 
hi^way  to  US  Highway  85;  nordierty  along 
s^  U^iway  to  Wyorataig  Hi^iway  156; 
westerly  and  miMi^y  along  said  hijgfaway  to 
Goshen  Cotipty  Road  No.  7-412:  westeriy, 
along  said  road  to  die  Fort  Laramie  Cankl 
Road;  horthwesterly  along  said  road  to 
Goshen  County  Rutid  No^  7-48;  aOuthwesterly 
along  said  roa'd  to  the  Goshen-Platte  County 


line;  north  along  sakl  lid^  to  US  H^way  26:  - 
soudieast  along  said  highway  to  the  point  of 
beginning. 

E  Table  Mountain— Beginning  where 
Wyoming  ffighway  92  intersects  Wyoming 
Highway  158;  south  along  said  highway  to 
Goshen  Coupty  Road  No,  7-471;  west  along    -. 
s^id  road  to  the  Port  Laramie  Canal  Road; 
nordiwesterly  along  said  road  to' Goshen 
County  Road  No.  7-180;  east  along  said  road 
to  Goshen  County.  Road  N6. 77186;  North 
alb^  siid  road'to  GpahiBn  Coimty  Road  No. 
7WII4,'  (uiM  dong  jsaid  road  to  Wyomihg 
'  Highway  82;  east  atong  said  highway  to  the 
pioint  of  beginning. 

PadficFlyway  *       . 

Arizona 

1.  Game  Management  Unit  SB,  Upper  Lake 
Maiy,  Lower  Lake  Mary  and  Mormon  Lake. 

2.  Hopi  Indian  Reservation  lands  in        ■ 
Coconino  and  Navajo  Counties. 

3.  Navajo  Indian  Reservation  lands  in    .     ^ 
Apache.  Coconino  and  Navajo  Counties. 

4.  Cibola  National  Wildlife  Refuge. 

California 

1.  Alameda,  Butte,  Colusa,  Contra  Costa. 
Glenn,  Imperial;  Marin,  Meroed.  Sacramento, 
San  Joaquin.  Solano,  Stanislaus.  Sutter,  Yolo 
and  Yuba  Counties. 

2.  NoTtheasteni  Zone.  Those  portions  of 
Plumas,  Siasta,  Sierra,  Siskiyou  and  Tehama 
Counties,  and  all  of  Lassen  and  Modoc 
Counties,  bounded  by  the  following  line: 
Beginning  at  1-5  at  the  Oregon  border, 
southerty  on  1-5  to  State  Highway  88,  thence 
southeasterly  on  State  Highway  89  to  State 
Highway  70,  thence  easteriy  on  State 
Highway  70  to  US  395,  thence  southeriy  on 
US  395  to  the  Nevada  4>order. 

Colorado 
1.  Montrose  County. 

Idaho 

1.  Panhandle  Zone.  All  of  Benewah, 
Bonner,  Boundary  and  Kootenai  Counties. 

2.  Southwestern  Zone.  Canyon  and  Payette 
Counties  north  and  east  of  1-84,  and  those 
portions  of  Ada,  Canyon.  Elmore,  Owyhee 
and  Payetie  Counties  within  the  following 
boundary:  Beginning  at  the  intersection  of  I- 
84  Business  Highway  junction  at  Cold  Springs 
Creek  east  of  Haaimett  then  northwest  on  I- 
84  to  the  Idaho-Oregon  State  hne,  then  south 
along  th»  Idaho-Oregon  State  line  to  State 
Hi^way  19,  then  east  on  State  Highway  19 
to  US-05  neaKHomedalei  then  sooth  and  east 
on  US-96  to  State  Highway  55  west  of 
Marsing,  then  east  on  State  Highway  55  to 
State  Itighway  78  at  Marsing.  then  southeast 
on  State  Highway  78  to  1-84  Business 
Highway  at  Hammett  then  east  on  1-84 
Business  Highway  to  1-84  at  Cold  Springs 
Creek,  the  point  of  beginning. 

3.  South  Central  Zone.  Al)  of  Gooding 
Coimty,  and  that  portion  of  Twin  Falls 
Cbunty  that  is  west  of  the  Gooding  County- 
Jerome  Caunty^Twin  Pall*  County  junction 
and  nvithin  800  feet  of  the  high  water  line  of 
the  Snake  River. 

4.  Southeastern  Zone.  All  lands  within  the 
Fort  Hall  Indian  Reservation  boundary;  all  of 
Jefferson  County;  and  those  portiotts  of 
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Bannock.  Bingbam.  Bonneville,  Caribou. 
Cassia.  Madison  and  Power  Counties  within 
the  following  boundary:  Banning  at  the 
Interstate  IS-Jefferson  County  inlenection 
(north  of  Idaho  Falla),  then  south  and 
•oHthwest  on  1-15  to  State  Kgh%»ay  39  near 
Blackfbot.  then  southwest  on  State  tfi^way 
39  to  tfie  road  to  the  Idaho  Department  of 
Fish  and  Game's  American  Falls  FSah 
Hatchery  (approximately  one-quarter  mile 
west  of  American  FaUs-Oam).  then  south  on 
the  hatchery  road  to  the  Union  Pacific 
Railroad  tracks,  then  southwest  on  the  Union 
Pacific  Railroad  tracks  to  the  Blaine  County 
line,  then  south  on  the  Blaine  County  line  to 
its  )unction  with  the  Cassia  County  Hne,  then 
west  on  the  Cassia  County  line  to  the  siiake 
River-Raft  River  confluence,  then  upstream 
on  the  Raft  River  to  1-86,  then  northeast  on  I- 
86  to  1-15,  then  north  on  I-1S  to  US-m  (CM 
Yellowstone  Highway)  near  Blackfoot  Aen 
northeast  on  US-«1  to  its  junction  with  State 
Highway  28  approxin»tely  five  mike 
northeast  of  Shelly,  te  nortfaMst  on  US-ae  (o 
the  spot  directly  above  the  Haiae  maaMrta^ 
cable  (about  1,5  miles  iipatream  Iran  Heise 
Hot  Springs),  then  north  across  the  South 
Fbrk  of  the  Snake  River  to  the  Heise-Archer- 
Lyman  Road  (Snake  River  Road),  then 
northwest  on  the  Heiae-AKheT4.yman  Road 
to  US  191/ao,  dwa  north  on  US  191/20  to  the 
US  19l/20-)efferson  County  Hne,  and  dien 
west  on  the  aootbem  boundary  of  Jefferson 
Coanty  to  the  point  of  beginning. 

Montana 

All  lands  and  water*  wilhin  the  SUte  of 
Montana  have  been  designated  for  nontoxic 
riiot 


Nevada 

1.  Canvasback  Gun  Clab  in  CharcWU 
County. 

2.  Carson  Lake  (Greenhead  Hunting  Chib) 
in  Churchill  County. 

3.  Humboldt  Wildlife  Management  .Area  hi 
Churdiill  and  Pershing  Counties. 

4.  Key  Pittman  WiMhfe  Management  Area 
in  Linoofai  County. 

5.  Mason  VaU^  WihUile  htenagenent 
Area  in  I^ron  County. 

6.  Overton  WildUfe  Management  Area  in 
Clark  Coanty. 

7.  Staiwaler  Wildlife  Management  Area  in 
Churchill  Coanty. 

a  Ruby  Lake  National  Wildlife  Refi«e  in 
WhHe  Pine  and  Elko  Counties  and 
Pahranagat  National  Wildlife  Refuge  in 
Lincoln  County. 

NewMexico         •  •    • 

All  lands  and  waters  within  the  State  of 
New  Mexico  have  been  designated  for 
nontoxic  shot  use. 

Oregon 

1.  Marion,  Polk,  Washington  and  YamhiU 
Coimties. 

2.  Cohnnbia  County,  that  portion  south  and 
west  of  US  30. 

3.  Multnomah  County,  that  portion  soutfi  of 

4.  Southcentral  Zone — All  of  Klamath 
County,  excluding  Davis  Lake,  and  that 
portion  of  Lake  County  lying  west  of 
Highway  3%. 


5.  Lower  Cohmibia  River  Zona   Those 
portions  ofMaltnogfiah.  CotM'whf^  and 
Clatsop  Counties  bonnda^  iqr  the  fallowing 
line:  Baghming  at  the  Bonnavilie  Dam. 
westerly  on  (fl|^iway  1-84  to  Fortland,  thanca 
northwesterly  on  US  30  to  thh  Astoria  bridge, 
thence  partiaUy  across  Aatoria  bridge  to  the 
Oregon-Waahiagtaa  State  Baa.  thaaca  Hfirivar 
on  Oie  WashingtonOregon  State  line  to  point 
oforigin.  . 

6.  Malheur  County  Zone— That  portion  of 
Malheur  Coanty  bounded  by  a  line  beginning 
at  l-«4  at  (he  OragoB-kUm  State  Una.  tfaence 
northwesterly  an  1-84  to  State  Hf^ivay  30i, 
thence  southerly  on  State  Highway  an  to 
State  Highway  18k  thence  easterly  en  State 
Highway  10  to  the  Oregon-Idaho  SUte  line 
and  bade  to  the  point  of  origin.  * 

7.  Cohiariiia  Basin  Zona— Thoae  portiona  of 
Gilham.  Morraw  and  UaatiBa  Counties 
bounded  by  the  foUowfa^  line:  Bagkmii^  at 
the  toam  of  Artingten  OB  1-84.  tbanaa  easterly 
on  1-84  to  US-73e,  thence  northeaalerly  on 
US-730  to  the  On«an-Washii«ton  State 
border,  thanoe  westerly  a)oi«  the  Colunbta 
River.  Oregon- Washington  border  to  point  of 
origin. 

Utah 

1.  Cache.  Davis.  Sah  Lake.  Utah  and  Weber 
Counties. 

2.  That  portfcM  of  Box  Elder  County  lyii^ 
east  of  a  Hne  extending  in»  80N  at  the  Utah- 
Idaho  border.  dMnca  southeaat  on  8QN  to  the 
junctton  of  the  SnowviDe-Lboomotive  %«ings 
Road,  dienca  siwthwest  on  the  Snow^riUe- 
Locomotive  Sprlags  Road  to  the  {anetian  of 
the  Kellon  Road,  thence  west  on  KdtoB  Road 
to  the  town  of  Kdton.  thence  aaatb  to  the 
north  shore  of  the  Gnat  Sak  Lake,  thence 
soutii  along  the  west  shore  of  the  Great  Sah 
Lake  to  the  Box  Elder  County  fine. 

3.  Navajo  Indian  Reservation  lands  in  San 
Joan  County. 

Washington 

1.  All  of  Walla  WaOa  County:  Oat  portion 
of  Qallun  and  Thurston  Coimties  not. 
included  in  the  Puget  Sound  Zona:  and  that 
portion  of  Fadfic  County  not  included  in  the 
Southwestern  Zone. 

2.  CTailc  County,  that  portion  north  and/or 
east  of  State  Highway  14  and  I-S. 

3.  Franklin  County,  that  portion  east  of 
State  Hghway  17. 

4.  Grant  County,  that  portion  east  and/or 
south  of  State  Highway  17  and  US^ 

5.  Skagit  County,  titet  portion  east  ^  1-6. 
0.  Soutiiwesteni  Zone— Those  portions  of 

Skamania,  dariu  Cowhtz,  Wahkiakun. 
Grays  Harbor  and  Pacific  Couatias  south  and 
west  of  the  following  line:  Wngipntufl  at  the 
Bonneville  Dam.  westerly  on  State  Hi^aray 
14  to  Vancouver,  tiience  mnther^  an  I-£  to 
Kelso,  tbenee  westerly  on  State  Highway  4  to  - 
US  101.  thenoe  nortiiMly  on  US  101  to 
Aberdeen,  thanca  wester^  on  State  l^tway 
109  to  Ocean  p^.  thence  due  west  to  dm 
Pacific  Oceao, 

7.  Puget  Sound  Zone^Thoisa  portions  of  ' 
Whatcom.  Skagit  San  Joan.  Island.  Clallam. 
Jefferson,  ntaap.  Mason.  Tburatoa.  Pierce.   ' 
King  and  SacAomish  Counties  bounded  by 
the  following  line:  Beginning  at  1-4  on  the 
WasUngton-BriUsh  Cohnnbia,  Canada 
bwder.  thence  west,  southerly  and  westerly 


along  said  border  to  a  point  due  north  <rf 
Neah  Bay.,  thence  due  south  to  Neah  Bay. 
thence  easteriy  on  State  Highww  112  to  USi- 
101,  tlnnce  aaatarly  ^aad  southerly  en  US~101 
to  1-5,  dMiceaoirtberly  on  t-6  to  State , 
Hi^way  639  near  Mi  Veinoa.  thence  ' 
easterly  on  State  Highway  5S8  to  State 
Highway  0,  liianoa  nwtharty  on-State 
H^way  9  to  Stete  Highway  2a  thenoe 
westerly  on  State  Highway  20.to  1-6,  thence 
northemly  on  1-5  to  pofait  of  origin. 

8.  Colombta  Basin  Zone— Those  portions  of  . 
Benton.  Klickitat.  FtankUn.  Adams.  Grant. 
Yakima.  Chelaa  Kittitas;  Douglas,  Linoohi. 
Okanogan  and  WaUa  Walla  Counties 
bounded  by  die  following  Ihie:  Beginning  at 
the  Washington-Oregon  State  border  on  the 
CeUlo  1  ridge  on  US-87,  thence  northerly  on 
US-07  to  State  Hi^way  14,  dience  easterly 
on  Stete  Highway  14  to  US-385/I-9Z,  dience 
northerly  on  US-096/1-82  (fonainiy  a 
condnuatioa  of  State  Hi^w«y  14)  to 
Kennewidc  thoice  westerly  on  State 
"Highway  240,  thence  northerly  on  State 
Highway  240  to  State  Highway  24.  dience 
westerly  an  State  IHghawiy  M  to  U8-89. 
dieaoe  noiliiariy  on  U8-«7  to  State  Highway 
155  at  Omak.  thence  easterly  and  southerly 
on  Slate  Hjiiiway  166  to  State  Highway  174 
at  Grand  Coulee,  thence  southeasteily  on 
State  Highway  174  to  UB-a.  thanoe  westerly 
on  US-2  to  State  Higbway  17.  dianoe 
soudiarly  on  State  Hi^iwqr  17  to  U8-«6. 
dienoa  aoalhefly  «■  US-896  to  U8-12.  dienoe 
soatkariy  «■  l»-U  and  US-930  to  the  Oregon 
border  (iacMhiv  th*  anUra  McNaty  Nettonal 
UWdHit  itefi«e).  dbanoa  waatafy  alo^g  dM 
Columbia  Rfvar  and  H 
border  to  the  point  of  origin. 

Date:  June  0, 1988. 


Aaaiatant  SeentaryforFkh  and  WikHife  and 

PaHis. 

[FR  Doc  8S-M63e  PHed  ft-27-«8;  945  am) 


OEPARTMENT  OF  COMMERCE 

ftl^^Ag^a*^^  rtnaaailn  ^tnb^    ^e^g,M  —  |i  ■  Jm 


socFRParteei 

[Docket  No.  i04t2-a0821 

Oceen  191111011  neheriei  nff  Wie  ftneete 
of  waeiHiyiuii,  ureQon,  ena  ceeraniiet 
Cotrection 

AOENCy:  National  Marine  Fisheries 
Service  (NMFS).  ^40AA.  Commerce.       j 
AcnoNc  Bmergeney  inlenn  rale;    ' 
conection. 


f.  This  document  corrects  a 
geographic  landmark  and  coordinate 
that  was  pabiished  incorrecdy  In  the 
emergency  rule  for  the  Ocean  Salmon 
Fisheries  off  the  Coasts  of  Washington. 
Oregon,  and  California,  which  appeared 
in  the  Fitderal  Register  on  May  4. 1988 
(53  FR 16002). 
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RoOfldDd  A.  ^JBhrnitten.  2t»-S»^SlkE. 
Chwies  Full  irton.  2tMl4-eig6:  or  the 
Pacifk  Fiaht  ry  Mtuu^ieiDent  Coundt, 
503-a21-«»4i         V' 

Lin  rule 
I  on  page 
k  [issue  oflkla^^IC  IMB,  the 
itf^mptfe.  Qb  wgfi 
1 9.  below^4i^e.  lbHil% 
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(OoelMl  No.  pl114e-MM]* 

Gfwndl^  j>f  ttw  Quilof  Alwta 

AQEMev:  Wl(<kmal  Ki&rUie  Fisl»riies 
Seririce  (NMPS^.MCMA.  tbtfUB^rceJ  ';■  ^ 
AcfiQifcj^we  p^ciosui^fiil        .  '  ' '  ,     , 

Director,  Ala4ca  lU^cfin, 
i*nal  Oitecter)|,  has 
ihatthstotalBUeirable  ' 
attibdnt  for  G4^  RoddBsb 
Reaidafory  Area  of  die 
I  wttl  bedakiai  by  fuae  23, 
Asfaiug  iipr  and  retentioQ 
is  prohibited  in  the 
/area  fiOra  fmrn  23,' 
Daoember  31. 1968.  This 
to  Ifamiidte  harvest 
to^amouQt 
larFedierai  regulations  - 
the  Fishery  Management 
shoftheGulfbf 


NMFS 

^etei 

catch  {Ti 

indteBai 

Giilf  of 

l9(i8,IMnM:< 

of  Other 

BastenH 

1988,^1 

Bttionis 

of  Other 

perhiissibli 

Implemfenl 

Plan  fpr'^i 

'Aiatika 

DATtt:  ThUijaotice  is  effective  at  iioon, 
)unip23,l9M,Al^aPayUd|tTilBi»  , 
(Apr).  Ui^jinldni^.  AUriiK^  StaodanI 
time  (Aidi'  iDeoeBberXUl9i^    ',.>•  '; 
Coanm^bts  3b  diia  notice  ajAtttivittdv 
■  urttij;|i^«.  1688.'  ^  ■ "  ■      ■'■•"'■- ^^- 


Send  coraoienits  to  ]»m»< 
W'  BtpeV*> '  M^  tHi«ctor,%Ala8ka.' 
^(iegion!  j^a  i  pnal  Marine  Fii^eriet 
.Servioa,  P.(  I  fiox  21668.  fqneau.  AK 
9WiOfI-i6J)8 

FOR  PHRTIM  i  I  MmMMKNI  QOIITA^TS' 

Jessica  Ohi  i  rett  or  Janet  Sav>k«r 


Jl 


ir>W.-  ■>  >'  ilt^.-' 


(Resource  Management  Specialists. 
NMFS).907-«iB-7230.  -^ 

■uwinwiTimv  wtoiimatIom.  the  FMP 
goviBnis  the  groundfish  finery  in  the 
exdusiye  economic  zone  (EEZ)  in  die 
<pulf  of  Alaska  under  die  Magquson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  Regulations 
implementiug  the!  FMP  are  at  SO  CFR 
Pan  672:  Seotion^dnurof  dia  reguladous 
definetfth^Westera.  Central,  and 
fasten  Regulatory  Atehs  in  die  Gulf  of 
^Akska.  Under  A»  (Aocfedute  aet  forth  at ' 
.'i  ^fZ3iD(a9. 1968  toUd  allowable  catches 
(TACs)  wera  esCsl^fiied  for  each 
groiindfish'target  species  or  species 
gntUp  and  apportioned  among  the 
reguutbiy  area*  or  districtl  (S3  FR  880 
January  li.  19004-  One  Of.tbegroi^»  of 
groumUish  species  for  which  TACs 
were  e8tri)U8hed  is  Odiet  Rockfish, 
which  in  die  W93(  Takutat  and  East 
YakutaltMstricti  of  die  Eastern 
Regiditoiy  Area  oQUsisia  of  the    . 
folldwtD^  aumb^  of  tha  oeQus 
SibasioK  northerhrobkfiih.  HdiSc 
ooeah  perch,  rou^ye,  shvpcfain. ' 
iAortracei'.  auit>hctHaokg}U.  (Mipeppco^^ 
darl^(Mtdt.1gre«pstr^ipea.  bsrlequiii,  ■ 
)>m(iy,7MJMiafide<i  sfcortbtity.    -'  ^ 
0HttfiHi|,;11itp(rtalt  y«fiifi^ 
yeItp4vid[idiid(.1>b(«acio.-^ 
oc|4iai;'^itai{radt  tedstripa.  roseth^^^ 
sihreigriEy.  tiRei-;'aiMl  yelloweye  rockfish; 
abdib  Aa^Mlbeaat  Outside  District  of 
die  Eakttirit  Regulatory  Area  consists  of 
the  fbltowfngaMRbaft  of  the  genus 
Selloatet;^n^rdlam  roddish,  Pacific 
oeean  perch. -roguheye.  sharpdiin, 
shoMnueec  aarora,.blackgill;  diilipepper. 
'  darkblbtdugraanstriped.' harlequin, 
pygnQ^^'^Bd^aiided.  shortbelfy. 
spHtBoae.  stripetaB,  vermiUon,  and 
yeHowmouth  rOckfish.  Hie  1988  TAC  for 
OdierRoGfclMi  is  die  Eastern 
Regulatory  Area  is  4,850  mt  and  was 
ai^portibned  entirely  to  domestic  annual 
processing  (DAP). ' 

Sevetal  iactoty  trawlers  are  currently 
targMkiqgrin  Odier  Rockfish.  The 
esdaiatad  patcAi  dirot^  June-U  in  die 
Eastern  ;R^pulatory  Ana  is  4,085  mt-  At 

;iDH0«ot4iarvest  rates,. the  TAC  will  be 
■  reaciied  by  rjune  23,-3986.  Under 
V672.20(fi)(2)(i)v  if  die  Regional  Director 
defanaiMs  diat  the  TAC  fot*  any  tai:get 
apedesor  the  "other  spedes"  category 
.  in  ■aaij/  reigulatory  area  or  district  has 
been  or-wUl  be  readied,  direded  fishing 
for  that  spedes- will  be  prohibited  and 
that  ^>ades  will  be  declared  a 


■-.'■'■.  ■'' 


prohibited  spedes.  Therefore,  after  12.-00 
noon  on  June  23,  furdier  fishing  for  and 
retention  of  Other  Roi^^  in  the 
Eastern  Regulatory  Area  is  prohibited. 
Fishing  for  other  groundfish  species  for 
which  a  quota  is  available  in  the  Eastern 
Regulatory  Area  is  pwmitted.  but  any 
catches  of  Odier  Rodcfirti  must  be 
treated  as  a  prohibited  spedes  and 
discarded  at  aaa  ia  apcaidance  widi;,^;.  J 
S  872.20(6).     .  -  -  -  ^■^. 

IncKsking  this  dedtfdia,  die  Regional 
Diredor  cnWdisiad:  (1)  The  itsk  of 
biokigieal  ham  to  Odiar  Rockfish 
stocks:  (2)  thipiisk^itfsodokiotiomSc 
harm  to  authorize-  osiers  of  Other  ~ 
Ro(3(fiah;  and  (3)  the  impact  that  a 
continued  dosure  might  have  on  the 
socioeconomic  well-being  of  other 
domesdc  fisheries.  The  Regional 
Director  made  these  finding:  (1)  There 
will  be  no  threat  of  overfishing  Other 
Rodcfish  stocks  because  bycatches  of 
Other  Eockfish  in  other  groundfish 
fisheries  are  expeded'fo  be  negligible: 
(2)  the  long-term  economic  interests  of 
authorized  Users  of  the  Other  Rockfish    ' 
fishiiry  are  protected  because  die  stocks 
are  protected  from  additional  declin^ 
tad  (3>a  tXMitinued  dosure  will  have  no 
signml»ht  impad  on  the  sodoecOaomic  ' 
wefl'beitig  of  other  domesdc  fisheries 
siiice  otlier  spedes  of  fish  and  shellfish 
vrill  Hot  be  significantly  affected. 

dassiflcMioa 

At  current  harvest  rates,  the  Other 
Rockfish  TAC  wUl  be  fully  harvested  by 
June  23, 1988.  Therefore,  the  health  of 
stocks  of  Other  Rockfish  could  be 
Jeopardized  unless  the  dosure  takes 
effed  prompdy.  NOAA  therefore  finds 
for  good  cause  that  pricM'  opportimitj'  for 
public  comment  on  ^s  notice  is 
contrary  to  the  public  interest  and  that 
its  effective  date  should  not  be  delayed. 
This  action  is  taken  under  {  672.20  and 
complies  with  Executive  Order  12291. 

List  of  Subjocteia  50  CFR  Part  672 

.    Fisheries,  Reporting  and  V.^v/'    r- " .  ■ 
recordkeeping  requirements.'.'^   '' 

Authority:  ieU.&C.  1801  «fW9. 
Dated.  June  23. 1988. 
KichanlH.8chaefar. 

Director  of  Office  ofFishen'oB  Conservation 

and  Management  National  Marine  Fisheries 

Service. 

(FR  Doc.  68-14557  Filed  6-23-88: 4:56  am] 
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Fadml 
VoLsi  No.  Uft 
Tnesday.  )iiiic  28.  U68 


This  MCtion  of  the  FEDERAL  REGISTB) 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rales  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
makino  pnor  to  the  adoption  of  the  inai 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haatth  InapecWon 
Sarvica 

7CFRPart301 

(DociMlNo.n-101) 

CKnia  Cankar.  Advanca  Notica  of 
Propoaad  Rulamaking 

AQBlcv:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACnOM:  Advance  notice  of  proposed 
mleaaking. 


;  We  are  soUcitiQg  pablic 
comment  on  our  regulatioae  to  prevent 
the  interstate  qireed  ctfdtras  canker.  At 
our  request  a  blue-ribboD  paiad  of  fiant 
pathologists  met  in  March  in  Gainesvile, 
Florida,  to  review  the  results  of  recent 
research  on  die  nursery  strains  of 
XonihamonoB  oampe^na  pv.  eitri,  the 
bacterium  diat  oaoses  cttms  canker.  The 
panel  which  considered  specific 
questions  concenring  the  taxonomy  and 
biology  of  the  nursery  strains,  has 
released  its  report  We  are  oonsidering 
whether,  based  on  this  report  our 
regidations  on  dtius  canlur  riioukl  be 
changed.  The  panel's  report  is  included 
in  the  "Siqpfdenientary  Information" 
section  of  this  document 
dates:  Consideration  will  be  given  only 
to  written  comments  postmarked  or 
received  on  or  before  July  28, 1968. 
AOMESlca.  Sendan  original  and  three 
copies  of  yoiff  comments  to  AFfflS, 
USDA.  P.O.  Box  96464.  Room  1143, 
South  Building,  Washington,  DC  200SO- 
6464.  Pieese  state  that  your  comments 
refer  to  Docket  Na  88-101.  Coounoits 
received  may  be  inspected  at  Room  1141 
of  the  South  Building  between  8  ajs. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

RM  RMTWR  INFOHMATKNt^CONTACT: 
Eddi»£lder,  Chief  Operations  Officer, 
Domestic  and  Emergency  Operations 
Staff.  PPQ.  APHIS.  USDA.  Room  661. 
Federal  Building.  BS053elcrest  Road. 
Hyattsville.  MD  20782.  301-436^0365. 


Backpoowi 

Citrus  canker  is  a  plant  disease 
caused  by  strains  of  the  bacterium 
Xanthomonas  campesUis  pv.  citri 
(Hasse)  Dye.  The  disease  is  known  to 
affect  i^anls  and  plant  parts,  including 
fruit  of  citrus  and  citrus  relatives 
(Family  Rutaceae].  It  can  cause 
defoliation  and  otfier  serious  damage  to 
the  leaves  and  twigs  of  susceptible 
plants.  It  may  also  make  the  fridt  of 
diseased  plants  unmarketable  by 
causii^  lastons  on  the  fruit  Infactad 
fruit  may  also  drop  from  trees  before 
reaching  maturity.  Some  strains  are 
aggressive  and  can  infect  susceptiUe 
plants  rai^dly  and  lead  to  extensive 
economic  loMaa  in  commeidal  dtrus- 
producing  veas. 

We  established  regulations  to  help 
prevent  the  interstate  spread  of  citms 
canker  after  the  ^sease  was  discovered 
in  Florida  in  August  of  1964.  These 
regulations,  contained  in  7  CRR  301.75 
•and  retatred  to  below  as  the  regulations, 
prohibit  or  restrict  the  iiiterslate 
movement  «f  certain  plaids,  pkat  parts, 
and  oflier  artidea  from  areas  ^  the 
United  States  quarantined  because  of 
citrus  cankar  (iba  State  of  Fldrida)! 

InitiaHy,  the  regulations  did  not 
differentiate  between  the  "Asiadc."  or 
"A,"  strains  oiXaDthomoaaa  eampeMtna 
and  odier  strains  aasodated  with  dtrus 
canker  in  Florida.  Althoi^  Oe  Adatic 
strains  appeared  to  be  more  aggressive 
than  the  other  strains  found  bi  Florida, 
we  did  not  have  sufficient  information 
to  separate  strains  for  regulatory 
purposes.  Gradually,  however,  both 
resaan^uid  field  aiqparianoa  produced 
data  that  suggested  thoe  an  inqportant 
difiisreneas  betvrean  the  Asiatic  drains 
of  Al  oampeatiia  and  what  we  have 
called  the  "nurseiy  sfraina." 

Hiese  diffoienoes  ware  sunuaarixad 
as  follows  ia  a  final  rule,  publtahad  in 
the  Fa^aral  Ba^star  on  Fdtfiu^  U. 
1988(53 FRamw  4006. Dodtet Na 8fr- 
001).  that  for  the  fiiattinw  in  dta  dtras 
canker  r^ulatioos,  aatabUahed  rules  for 
the  interstate  movuaent  of  regulated 
articles  based  on  strain  identity: 

The  Florida  Bursery- strains  of  the 
bscterium  Xantkomonas  oampeatrim  pv.  dtri 
are  associated  primarily  with  outbreaks  of 
citnia  canlier  in  pUnt  nurseries.  Th^  have 
been  found  only  in  Florida.  Current 
infonnation  auggetts  that  this  fonn  of  citnia 
canker  ia  pathogsneticaUy  and  genetically    - 
different.ftom  the  dtaeaaccausad  1^  Asiatic 


atraina  of  citnia  canker,  and  never  haa  been 
found  on  frail  in  a  conuaercial  grove. 

Until  tUs  final  rule.  rt«ulated  frutt 
could  be  moved  interstate  from  Florida: 
(1)  With  a  penidt  for  sdeatific  or 
experimental  purpoees:  or  (2)  wiA  a 
limited  permit  to  areas  of  the  United 
States  that  were  not  commercial  dtius- 
produdng  areas.  The  final  rale  retained 
dieaa  Nstrietions  far  regulated  fruit  from 
areas  (^Florida  adtare primary 
infestatioBS  of  dtras  csinkar  caaaed  by 
Asiatic  strains  has  occurred.  However, 
we  now  allow  r^olated  fruit  from  all 
other  areas  of  Florida,  induding  areas 
where  mirsoy  strains  have  ban 
detected,  to  be  moved  interstate  to  any 
destination  in  the  United  Stataa,  if 
certain  conditions  are  met 

Among  odier  tilings,  the  fiidt  must  be 
harvested  from  a  yova  that  has  not 
containad  any  infoated  or  exposed 
plants  or  plant  parts  within  ^  past  2 
yaara;  thagiowe  araat  have  been  foand 
fraa  of  dtna  cankar  based  on  two 
surveys  conducted  andar  stitagant 
guideUoas;  tha  grove  maBt  ba  at  least  5 
ndlea  froB  aiqr  infaatad  pluito  and 
expoaad  planu  at  Ugh  riak  for 
devekfdBg  diniacankar;  shipaaents  (rf 
regnlalad  plants  to  the  grove  diving  the 
past  2  years  must  have  oona  only  from 
nursailaa  fpand  free  of  dtnia  caidcer  on 
three  sarveys  conducted  approximately 
30  days  apart  and  withinSOdays  of 
each  shipment;  all  personnel,  vehicles, 
and  equ^naent  enterfaiB  die  grove  mast 
be  treated  with  a  disfauectant  upon 
entry:  the  identity  of  the  fruit  must  be 
maintained  during  picking,  hauling  to 
the  paddngiMmse,  and  packing;  and  the 
fruit  mast  be  treated  and  waxed. 

These  conditions  are  consistent  widi 
die  reconunandetions  made  by  the 
^ledal  Task  Force  on  Cittus  Canker  in 
Florida,  after  the  Task  Force  heard 
extensive  testimony  by  experts  on  the 
Horida  nurseiy  strains  of  dtrus  canker. 

Neverdieless.  our  rulemaking 
generated  condderable  controversy: 
some  have  argued  tiiat  the  disease 
caused  by  ttie  nursery  stratais  is  not 
dtrus  canker,  presents  no  threat  to 
commerdal  groves,  and  therefore  our 
regulatioitt  «n  unnecessaryiothers  have 
protestedihat  we  do  not  know  enough 
about  the  nursery-strains  to  be  certain 
that  our  regulations  adequately  protect 
'conunerdal  dtrus-produdng  states 
against  tin  introduction  of  dtrus  canker. 
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Introduction ; 

At  the  beha#t  of  AFHiS.  a  panel  oi 
plant  palh(diMislaaas8inbled  OB  2^-19   . 
March.  1968  M  Gaimvilte.  FU  far  tfaa 
puipose  of  n|i  iewiag  flie  atatua  of 
cmeBl  raaeav  BfaoB  the  nuisery  strains 
of  cttea*  cai4i  ir.  Tlw  panel  monbers 
were:  Steve  1^  leppke.  Chair  Qilisaoivi). 
Anne  Alvare^  (Hawaii).  Oute  Claik 
(Louisiaaa  Si  leK  CaHoa  GonsaleB 
(Texaa  A  sm,  be)  MisagU  (AtiionaX 
Norm  Schaait  lldaho).  Milt  Schrolh  (UC 
Stall  ^orida).  and  Anne 
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requested  answers  to  a ' 
ions  encompasing  the 
biology  (rf  the  Aursery 
iag^xal  and  written 
intatiens.  the  Panel 
lues.  add  subgroups . 
of  ttiis  report.  We 

tiring  the  evening  of  29 

March  and  djscassed  the  drafts.  The 
Chair  subsequently  compiled  the  report, 
mailed  it  to  the  other  Panel  membcra, 
and  incorporujted  their  ffaial  comments 
into  the  completed  document  There  was 
remarkable  ibianimity  in  our  judptents, 
and  hence  thii ;  report  constitutes  a 
consensus.  i. 

I.  What  is  thfflaxonomic  placement  of 
the  pathogei^'What  is  the  significance 
of  the  strain  diversity  of  the  Florida ' 
nursery  strains? 

Answers  ti  iltfiese  questions  require  a 
short  prcfiaot  bn  Hie  status  of  bacteriid 
taxonomy  atjtiw  inCraspeciSc  lewL  Ia 
pathovars.  Tnis  most  fa»  addressed  first 
to  ensure  as  adeqiateuadaislaadSog  of 
the  Panel'a  oMBion  on  the  classifiiBation 
•fnaiastystf^s  A«isotdlag^>the 
Panel  it  r  nqpifaa  that  ailhaagh  the  temr 
•-•psihawar^i 

■  sanctioned  I  ^ 

Bacterial  Co^-ofNomaachitma.  it  laan 


adopted  by  pint  padielogisia  in  1980  as 
a  means  to  coaseive  hiatMtc  names  of 
bacterid  plant  pathogens  until 
additioaal  data  to  support  more 
apptopriate  daignationa  of  taxa  couhi 
be  collected  The  tenn  is  used  because  it 
VMS  not  peiriUa  to  conserve 
appropriate  designations  fbs  many  of  the 
bacterial  iriant  pathogens  by  any  other  . 
method. 

We  avoided  usiqg  the  phrase 
"patbov^r  ciiCrf '  during  our  taxonomic 
deUberations,  because  of  its  debatable 
validity.  Moeeover,  it  is  inadequate  for 
describing  the  dear  diKerencea 
obaerved  among  the  norsaiy  straiaaand 
in  comparing  them  to  other  yoiiv*^ 
straina  (A.  B.  and  C)  heretofore  leinred 
.  to  coUactively  as  JC  caatpestnas  pv. 
a'tnVThese  (hfferences  are  pathotoglcaL 
satologlcaL  andgenMic.  We  were  not 
even  satisfied  with  the  inclusion  of  die  B 
and  C  strain  groiva  in  pv.  c/terV  because 
of  their  distiBctneas  froioB  the  A  straina. 
It  seemed  inooaalatsiit  to  designate  the 
hurseiy  stn^oa  as  a  separata  pathovar 
of  Jf.  aunpettrit  ualeaa  the  B  and  C 
strains  are  likewise  ccmsidered  as 
separate.. 

In  short,  the  nomenclature  of  these 
oigjanisma  requires  furthar  clarification, 
and  more  data  are  needed-We  believe 
that'catagprixation.  of  the  bacterial 
pathogens  of  dtrits  should  be  dona  in 
accordance  with  pcooe<bires  that  adhere 
to  tBft- standards  of  die  International    . 
Committee  on  Systematic  Bacteriology. 
In  this  respect  we  encourage  plant 
pathologists  currently  exai^ning  the 
citrus  pathogens  to  con^Mce  them  with 
other  xanthomonads  aiKl  formulate  the 
necessary  taxonondc  divisions.  Le, 
species,  subspecies,  and  relevant 
infraspedfic  categories.  It  would  be 
appropriate  for  agencies  such  as  APHIS 
to  fund  sudi  research,  because  of  its 
paramount  importanca  for  regulatory 
matters  and  its  current  state  of  relative 
neglect 

Foflhe  present  we  consider  the 
nursery  strains  to  be  comprised  of  at 
least  two  and  possibly  thrte  relatively 
distinct  groups.  The  moderate  and 
weakly  virulent  strains  (also  referred  to 
as  moderate  and  weakly  aggressive 
strains)  appear  fo  have  Httie  potential 
far -causing  significant  damage  to  dtrw. 
'  'I%efe  is  htsuffident  evidemx  to  support 
the  coriteatlottdiatevtentiie  most     - 
vindent  slraliw  (alaoi^efiBired  to  as 
aggressivB  sfrates).  are  a  serioua  tiireAt 
to  dtitis  pndodian  {a  Florida. 
NAveithelesB.  there  are  suffident 
iHfieieBeea  between  die  A  strains  of  the 
dtms  caidcer  patfaogmi  and  the  nursery 
atratna  to  wanant'aepnvata'  taxaaMMt 


cauatng  dtias  diaeasa  in  Rorida  sia^ily 
be  called  JGanMesnonas jNirasfy  siNiHis 
uBti  their  taxonomic  status  is 
determined  hi  acoordanee  with 
international  standards. 

We  recommend  that  plant 
pathologists  cwtantly  working  on  the 
Xanthtuaoaot  nursery  strains  lake  the 
lead  in  assembling  and  publishing  data 
on  these  eifanisms  in  the  tntemationol 
Journal  ofSyBtematic  Bacteriology,  ot 
other  appropriate  loumala.  The  variant 
sbain  groups  (Bl  C.  Mexican,  and  the 
Xanthomoaag  nursery  strains)  ^ould  be 
placed  into  the  appropriate  taxa  on  the. 
basis  <^  genotypic  and  phenotypic 
relatioadiipa. 

n.  Is  die  pathogen  endemic?  What  is  the 
range  of  hosts?  Does  it  have  week  hosts? 

Designation  of  the  Xanthomonas 
nursery  strains  as  endemic  implies  that 
the  bacteria  are  widespread  and  have 
been  pieseiU  for  a  relativdy  long  period 
of  time.  By  these  criteria,  the  oiganisms 
do  not  appear  to  be  endemicThe 
geographic  distribution  of  the  straina 
seems  to  be  quite  lindted  and  field  data 
indicate  that  there  are  at  least  two 
subgnnqM  of  strains.  The  moat  virulent 
strains  have  been  confirmed  in  only 
three  locatioiis.  The  data  preaented  are 
insuffident  to  determine  whether  or  not 
the  strains  originated  in  Florida, 
althought  this  possibility  canndt  be 
ruled  out 

By  conventional  plant  patfaologieai 
criteria,  i.e.  the  appearance  of  disease 
8)rmptom8,  the  host  range  of  the 
Xanthomonas  nursery  strains  is  limited 
to  members  of  the  Rutaceae.  We  were 
presented  with  no  evidence  for  the 
existence  of  epiphytic  populations  of  the 
organisms  on  any  of  the  nitaceous 
plants  that  have  been  tested  This  being 
the  case,  we  do  not  recommend  further 
searches  for  possiMe  boats.  If  such 
testing  must  be  done,  however,  it  should 
be  based  on  standardized  protocols  and 
reflect  natural  population  levels  and 
routes  of  infection.  In  this  regard,  we 
had  some  reservations  about  the  use  of 
detached  leaf  assays  fbr  pathogenidty 
tests.  These  methods  tend  to 
overestimate  (he  severity  of  disease 
reactton.  ThMa,.it  is  necessary  to 
validate  the  equivalence  of  this  test  with 
more  natainl  tests  that  use  intact  plants. 
We  roBommend  such  oomparisoBS  to 
demonstrate  that  in  vitro  methods 
corrdata  well  with  mora  natural 

laad-laooninateithesa      - 
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IIL  Does  the  pathogen  produce  a  large 
amount  of  inoculum?  How  is  it 
dispersed?  What  mechanisms  are  most 
likely  to  transmit  the  organism? 

Many  bacterial  plant  pathogens 
characteristically  produce  large  amounts 
of  inoculum  under  favorable 
environmental  conditicms.  Examples 
include  fire  bli^t^f  apple  caused  by 
Erwinia  amylovora  and  blade  rot  of 
cnicifers  cauMd  by  X.  compestris  pv. 
campestris.  Th^XonthomonoB  nursery 
strains  appear  to  produce  amounts  of 
inoculum  roughly  equivalent  to  the 
amounts  produced  by  these  other 
bacteria. 

Bacteria  that  cause  diseases  of  plants 
most  often  are  dispersed  for  short    ' 
distances  by  wind-blown  rain  and 
insects.  In  addition,  they  can  be  moved 
on  infected  or  infested  plant  parts  and 
on  contaminated  equipment  Although 
the  mechanisms  by  which  the 
Xanthomonaa  nursery  strains  are 
dispersed  in  nature  is  not  clear,  it  is 
likely  that  these  organisms  can  move  in 
the  same  way  that  other  plant 
pathogenic  bacteria  move.  Reliable  data 
on  the  movement  of  the  Xanthomonas 
nursery  strains  can  be  obtained  only  if 
scientists  are  permitted  to  perform  field 
and  greenhouse  studies  of  the-sort 
traditionally  done  with  other  bacterial 
pathogens. 

rv.  Which  parte  of  the  host  plant  may 
carry  the  organism?  Can  it  move  easUy? 

As  is  the  case  with  other  plant 
pathogenic  bacteria,  any  infected  or 
infested  plant  part  is  theoretically 
capable  of  carrying  the  organism.  This 
assumes,  of  course,  that  such  plant  parts 
have  not  been  disinfected  or  disinfested. 
Observations  of  the  Xanthomonas 
nursery  strains  over  a  three  and  one-half 
year  period  suggest  that  they  do  not 
move  "easily". 

V.  Does  the  disease  inflict  significant 
loss  or  reduction  in  the  quality  of  the 
host? 

No  positive  evidence  exists  to  suggest 
that  the  Xanthomonaa  nursery  strains 
pose  a  threat  of  significant  losses  or 
reduction  in  quality  to  bearing  citrus  in 
groves.  Thus,  it  is  not  clear  to  us  that 
any  control  will  be  required.  This  matter 
nevertheless  warrants  additional  studies 
of  the  sort  that  have  not  yet  been 
possible  because  of  regulatory  poUcies. 
Research  initiated  at  Hastings  and 
aimed  at  quantifying  the  effects  of  the 
wganisra  mi  dtnis  undo*  natural 
conditions  should  be  continued.  Strates 
from  die  Ward  Nursery  diould  be 
induded  in  these  tests,  which  i^ould  be 
designed  to  allow  the  disease  to 


progresS'Suffidendy  to  assets  whether 
or  not  fruit  can  be  affected- 

VI.  How  is  die  disease  controlled?  Is 
control  easy,  expensive,  ot  harmful  to 
the  environment^ 

Experience  with  the  Asiartie  sMiiis  of 
X.  cantpestria  pv.  dtri  (i.a.  die  A  strains) 
suggests  diat  tne  disease  can  pirobably 
be  contrdled  by  use  of  copper- 
containing  bacterbldal  sprays,  cultural 
practices,  uid  sanitatioa.  Cc^^per  is  a    ' 
broad  sMctnunbacteridde.  tad  in  vitro 
tests  indicate  diat  it  is  effective  against 
the  ^ontAomoftos  nursery  stniris. 
Should  suffident  disease  appear  in  the 
field,  control  procedures  developed  for 
the  Asiatic  strains  should  be  evaluated 
with  the  Xanthomonaa  nursery  strains 
to  confirm  effectiveness  and  to  allow  for 
"fine-tuning"  of  formulations  and  spray 
sdiedules. 

Cultural  practices  that  are  likely  to  be 
effective  include  use  of  windlneaks. 
careful  timing  of  fertilizaticMi  to  reduce 
summer  growth,  and  application  (A 
berbiddes  to  reduce  die  need  for 
cultivation  that  produces  wind-blown 
sand.  Sanitation  procedures  would 
indude  strtegent  disinfestation  of  tools 
and  materials  iised  in  nurseries. 

Experience  with  control  of  the  Asiatic 
strains  suggests  that  spraying  woidd  be 
cost-effective,  bodi  in  nurseries  and 
groves.  Control  in  nurseries  should  be 
straightforward  and  inexpensive.  It  will 
involve  sprays  on  an  opthnum  schedule 
and  application  of  standard  sanitation 
methods.  Control  of  the  disease  on 
susceptible  cultivars  in  groves  may  be 
more  difficult  and  expensive,  because 
sprays  must  be  Spplied  on  a  strict 
schedule  that  corresponds  to  tree 
growth.  This  may  require  grove  owners 
to  acquire  more  spray  equipment  for 
rapid  spraying  on  tight  schedules.  The 
volume  of  q>rays  needed  in  groves  will 
add  to  the  expense  of  contnN  and 
potentially  produce  copper  residues  in 
soil.  Copper  toxidty  should  nonetheless 
not  be  a  problem,  provided  that  soil  pH 
is  properly  managed. 

Endofreport 

Regulatory  Optiona 

APHIS  is  considering  whether,  based 
.  on  this  rqiort.  our  regulations  on  citrus 
canker  should  be  chaiiged<  Following 
are  options  we  are  considering: 

1.  Reduce  the  quarantined  area  in 
Florida  to  include  only  that  area  where, 
within  the  past  2  years,  there  have  been 
infestations  of  dtrus  canker  caused  by 
the  Asiatic  strains. 

Son*  vmnfllm  believe  that  the  disease 
causedbgr  As  nimery  strains  Is  not  a 
dueal  to  CBBiraerdal  cUnis  prediietioD 
and,  thereibre.  slundd  not  be  regulated. 


This  option  would  remove 
administrative  burdens  and  expenses 
associated  with  the  aiovement  of 
regulated  articlea  from  all  areas  of 
Ftorida,  except  those  affected  by  the 
Asiatic  strates.  Federal  resources  could 
be  ooncmtrated  oli  control  and 
eradication  of  the  Asiatic  strains  in  the 
Tampa  Ray  area  of  Florida. 

2.  Reduce  th«  restrictions  On  the 
interstate  movetent  of  regulated 
artldes  from  aU^ateas  of  Florida  except 
diat  area  where^  wlttdn  the  past  a  jiearti. 
there  have  been  infestations  (rf  d'tros 
canker  caused  by  the  Asiatic  it^ains; 

Some  people  believe  that  die  nursery 
strains  cause  a  disease  that  is 
considerably  leas  serious  than  dtrus 
canker,  has  a  limited  potential  to  spread 
through  Iruit  movement,  and,  diemore. 
warrants  less  stringent  regulations.  This 
option  could  invohni  restructuring  the 
regulations  to  cover  two  distinct 
pathogens:  (1)  The  bacterium  that 
causes  dtrus  canker  and  (2)  die  nursery 
strains  ot  Xanthomonaa  dampeatn'a.  The 
name  Xanthomonas  leaf  spot  has  been 
suggested  for  the  disease  caused  by  the 
latter.  This  coition  would  reduce,  but  not 
remove,  the  admkdstrativb  burdens  and 
expenses  assodated  with  the  movement 
of  regulated  artides  from  all  areas  of 
Florida,  except  those  affeded  by  die 
Asiatic  strains. 

3.  Maintain  the  current  regulations. 
Some  pepple  believe  that  we  should 

keep  the  current  regulations  in  place 
until  more  information  about  the  nursery 
strains  becomes  available. 

We  would  like  comments  on  whether 
any  of  these  options,  or  others,  should 
be  considered:  the  possible  effects  of 
these  options;  and,  if  a  revision  to  the 
regulations  is  recommended,  what 
specific  requirements  should  be 
induded. 

Done  in  Washington,  DC  this  23rd  day  of 
June,  1988. 
lamas  W.GhMMT. 

Adminiatrotor,  Animal  and  Plant  Health 
Inapection  Service. 

[FR  Doc.  8&-1458e  Filed  8-27-88: 8:45  am] 
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action:  Proppeed  rule. 


summary:  XHiJB  decision  adopts  minimal. 
supply  plant  shipping  requirements  of 
three  percent  tor  the  months  of  Augiist 
and  January,  |«nd  five  percent  for  each 
month  of  Sepjt^mber  through  December. 
Such  provisipis  would  replace  those  of 
the  Chicago  b^er  which  authorize  the 
market  a^i^strator  to  require  reserve 
supply  plants  to  ship  miHc  to  bottling 
plants,  whenioalled  upon  to  do  so.  If  the 
new  requiretl^nts  are  met  the  supply 
plants  gener^l^  wotdd  be  pool  plants 
during  February  dmnigh  [vdy  widiout 
making  any  nipments.  Handlers  would 
be  peradtted  tb  form  units  of  their  own 
plants,  or  to  |()rm  units  with  odier 
handlers,  in  dfdter  to  meet  the  di4)piri^ 
requilementa^y  sUppiiig  miUc  froin  die 
plant  or  (Hantt  best  situated  to  nudw  tbe 
shipments.  Himreve^;  units  would  have 
to  sMp  twieejl^  perosati^  of  nittc 

shipped'  from  indii^dual 
market  adnioisttator 
and  die  DiredW  of  ^  Dairy  Dtvisiflh 
would  have  Iniited  authority  to 
temporarily  qbange  the  shippfaig 
requirenientsl  pf  necessary.  Other 
changes  woul4  reduce  the  loucfa-basa 
requirements^  IsUnrfnatc  percentage 
limits  on  diversions,  and  eliminate 
storage  reqniKments  for  supply  plants. 

Although  recommended  e«tier,  this 
decision  doe^  ^ot  adopt  a  proposal  to 
change  the  lojaation  adjustment  tones. 

The  decisif^  is  based  on  a  record 
developed  at  1^  public  hearing  held  in 
Madison,  Wif^onsin.  «in  June  2-4, 1987. 
at  the  request  jpf  11  dairy  fcumer 
cooperatives  l^nd  by  four  proprietary 
handlers.  The  changes  herein  reflect  . 
current  markeiing  conditions  and  will 
tend  to  facilitate  stable  and  orderly 
marketing  of  tuilk  supplies  associated 
with  the  Chicago  Regional  market. 

Cooperativia  associations  supplying 
milk  for  the  rji^ket  will  be  polled  to 
determine  whether  producers  favor  the 
issuance  of  the  amended  order.  It  must 
be  approved  pjy  at  least  two-thirds  of  the 
order's  produ(iers  in  January  1988  to 
become  efiecMve. 

tNFOHMATION  contact: 

Richard  A.  Gjandt  Mariieting  Specialist. 
USDA/AMSit)airy  Division.  Order 
Fonanlation  Branch,  Room  2968.  South 
Building.  P.O  Box  96456.  Washington. 
DC  20a6a-6«M.  (202)  44THM2a 

lATKNCThis 
action  is  governed  by  die 
SS6andS67of 
itsd  States  Code  and. 
tharsfsra.  is  ttebdsdfrain  die 
reqaii«nents|fCBxacttliva  Order  122BL 

Flndbttty  Act  (S 
U.s:a<»-«ttKtasMiWs  tiia  Agsnoy  to 
axasrfns'fta  ^yict  ef  a  prqpdaad  sals 
On smaHantt  I  tii^mmu^%f:iUSG:  ] 


adminislrad' 

provisions 

'HdaSofthe 


8Q5(b).  die  Administrator  of  die 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  eii^nqmic  impact  oaa 
substan^al  number  of  small  entities.  The 
amended  order  will  promote  more 
orderly  marketing  of  milk  by  producers 
and  regulated  liandlers. 

Prior,  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  May  15. 
1987;  published  May  19^  1987  (52  FR 
18894).  ■ 

Extension  of  Time  for  Filing  Briefs: 
Issued  July  31. 1987;  published  August  8, 
1987  (52  FR  29196). 

Emeigency  Partial  Decision:  Issued 
October  8, 1987;  published  October  IS. 
1987  (52  FR  38295). 

QrpferAqmndtqfOSnfer  Issued  , 
October  2Xt,  1967;  published  October  23. 
l{|67(S2FltSMll). 

.  Reamunendkd  Dedaion:  bsued 
Maidi  8. 1988;  published  March  14. 1988 
(S3FR820S9. 

Ektmmion  of  Time  for  filing 
fixo^Kions:  Issued  Matdi  29, 1968; 
pabltohed  Ai»il  4. 1988  (53  FR  10884). 

PreBminary  Statement 

A  public  hearing  was  held  upon 
proposed  amendinenta  to  the  marketing 
agreement  and.  the  order  regulating  the 
handling  of  milk  in  the  Chicago  Regional 
marketing  area.  The  hearing  was  held, 
pursuant  to  the  provisions  ot  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
and, the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900).  at  Madison, 
Wisconsin  on  June  2-4, 1987.  Notice  of 
such  hearing  was  issued  on  May  15, 1987 
and  published  May  19, 1987  (32  FR 
18894]. 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator, 
Marketing  Programs,  on  March  8. 1988, 
filed  with  the  Hearing  Clerk.  United 
States  Department  of  Agriculture,  his 
recommended  decision  containing 
notice  of  die  opportunity  to  file  w^tten 
exceptions  thereto. 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  recommended  decision 
an  hereby  approved  and  adopted  and 
areset  forth  to  fuQ  herein,  subject  to  the 
following  modifications: 

1.  Under  the  beadhig'  "2.  Perfoimanoe 
standards  fbr  pool  pborts.".  part  "a. 
Minimuin  ddpping  requirements  for 
supplyplants.": 

a.  FIva  new  paragraphs  are  added 
after  paragraph  44. 

b.  Pamgr^ih  40  is  revised. 

a  Two  new  paray^hs  an  added' 
after  paragraph  48. 


d.  One  new  paragraph  is  added  after 
paragraph  65. 

2.  Under  the  heading  "2.  Performance 
standards  for  pool  plants.",  part  "b. 
Formation  of  supply  plant  units.": 

a.  Three  new  paragraphs  are  added 
after  paragraph  3. 

b.  Ten  new  paragraphs  are  added 
after  paragraph  5. 

c.  Four  new  paragraphs  are  added 
after  paragraph  6i. 

d.  Paragnph  9  is  revised. 

e.  Three  new  paragraphs  are  added 
after  paragra|di  9. 

3.  Under  the  heading  "4.  Defhiition  of 
producer  miUc  (a)  Producer  delivery 
requirement",  six  new  paragraphs  are 
added  after  poragraph  6. 

4.  Under  ^  heading  "5.  Location 
adjustments.": 

a.  Paragnph  1  is  revised. 

b.  Paragraph  14  is  inserted  after 
paragra^O. 

c.  Paragraph  13  is  revised. 

d.  Three  new  pairagraphs  are  added 
after  parapaph  13. 

&  Paragni^  15  through  23  are 
removed. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Maiketwride  service  payments. 

2.  Performance  standards  for  po(d 
plants. 

3.  Definition  of  supply  plant  and 
reserve  supply  plant. 

4.  Definition  of  producer  milk. 
5t  Location  adjustments. 

6.  Omission  of  a  recommended 
decision  and  opportunity  to  file  writien 
exceptions  thereto  with  respect  to  issue 
number  1. 

This  decision  considers  issues  2 
through  5.  A  prior  decision  dealt  with 
issues  laiid  6. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

2.  Performance  standards  for  pool 
plants.  The  order  should  be  amended  to 
require  that  sumily  plants  must  ship  3 
percent  of  their  receipts  of  milk  in 
August  and  Jmuary,  and  5  percent  in 
each  month  of  Septendier  through 
December,  subject  to  temporary  revision 
by  the  Directorcrf  the  Daby  Division, 
^dso.  the  vaiket  administrator  should 
have  limited  authority  10  increase  or 
decrease  the  shipping  requirements  for 
up  to  thne  mondisi  and  torequire 
miniBiialddpaents  to  odier  months. 
Handlan  could  Ibrm  shMifring  '^inits"  to 
mske  shipments  at  twice  the  level 
required  for  todiwidnal  plants,  once  a 
nuurtfafy  sdatouitt  shipping  requtrement 
Cram  each  plant  has  been  satisfied. 
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However,  each  plant  in  a  unit  would 
have  to  ship  at  least  47,000  pounds  of 
milk,  or  3  percent  of  its  receipts  of  milk 
from  producers,  whichever  is  less,  to  a 
distributing  plant(s)  in  each  of  five 
months  during  the  six-month  period  of 
August  through  January. 

a.  Minimum  shipping  requirements  for 
supply  plants.  The  order  currently 
defines  two  types  of  milk-supplying 
(rfants.  One  is  a  supply  plant,  from 
which  must  be  shipped  each  month  to 
distribuUng.plants  a  percentage  of  milk 
receijpts  at  least  equal  to  the  marketwide 
Class  I  utilization  percentage  for  the 
same  month  ihe  previous  year.  In 
December  1986  only  five  out  of  107 
supply-type  plants  fit  into  this  eatery. 
The  other  102  plants  were  reserve 
supply  plants.  Such  plants  are  required 
to  ship  only  one  47,oiQO-pound  load  of 
milk  each  year,  unless  included  in  a  call 
for  shipments  issued  by  the  market 
administrator. 

The  current  performance  provisions 
for  supply  plants  and  reserve  supply 
plants  were  adopted  in  1984  in  order  to 
provide  a  mechanism  to  assure 
adequate  shipments  for  the  maricet's 
fluid  (Class  I)  needs,  while  at  the  same 
time  not  requiring  unneeded  (and 
therefore  inefficient  and  costly) 
shipments.  Under  this  system  about  40 
percent  of  the  market's  supply-type     . 
plants  have  been  associated  with  the 
market  without  shipping  any  more  than 
a  fraction  of  their  milk  suppUes  during 
the  last  two  years.  At  the  same  time, 
some  handlers  complain  that  they  are 
unable  to  get  all  the  milk  they  want  for 
fluid  milk  uses,  while  cooperatives 
maintain  that  the  present  system  for 
pooling  supply  plants  results  in 
inequities. 

Four  proprietary  handlers;  namely. 
Dean  Foods  Company,  Cedarburg  Dairy, 
Inc.,  Certified  Grocers  Midwest,  Inc., 
and  Hawthom-Mellody,  Inc.  (Dean  et 
al.),  proposed  monthly  shipping 
percentages  for  all  supply  plants  during 
the  months  of  August  through  January. 
The  required  minimum  shipment  during 
August  and  January  would  be  five 
percent  of  Grade  A  milk  received  at  the 
plants  from  producers,  and  during 
September  through  December  it  would 
be  10  percent.  Qualifying  shipments 
would  not  include  those  made  to 
distributing  plants  fully  regulated  under 
other  Federal  orders. 

In  addition,  the  proposal  would 
provide  the  Director  of  the  Dairy 
Division  the  authority  to  increase  or 
decrease  the  shipping  percentages  by  up 
to  the  full  shipping  percentage 
applicable  that  month.  Also,  Uie 
proposal  would  eliminate  the  reserve 
supply  plant  and  call  provisions. 


Central  Milk  Producers  Cooperative  . 
(CMPG),  a  federation  of  lldaiiy-farmer 
cooperatives,  also  offered  a  inoposal  to 
^tablish  shipping  r^uiremcnts  for  all 
supply  plants  during  the  August-January 
period-  CMPC's  proposal,  however,  is 
basically  a  modification  of  Dean  et  al.'s 
proposal  for  supply  plant  shipping 
requirements.  As  such.  CMPC  proposed 
that  two  or  more  cooperatives  may  form 
a  unit  of  their  plants  for  the  purpose  of 
meeting  the  sUpping  percentages  of  the 
order  and  Uiat  these  plants  roust  be 
located  within  the  State  of 'WiscoBain  or 
within  the  portifm  of  the  State  of-IttinoiB 
which  lies  In  the  madteting  aiea.  CMPC 
further  pR^iosed  diet  Ihe  riilpping 
percentages  for  units  of  cooperatives  be 
double  that  for  single  plants  in  all 
months.  However,  the  Director  of  the 
Dairy  Division  should  be  given  Uie 
authority  only  to  increase  or  decrease 
shipping  percentages  up  to  the 
maximum  percentage  for  a  single  plant 
daring  a  certain  month.  For  exanq>le, 
during  the  month  of  August  the  director 
would  be  able  to  increase  the  shipping 
percentage  few  a  single  plant  or  a  unit  a 
maximum  of  5  percentage  points, 
making  the  effective  shipping  obligation 
10  percent  for  single  plants  and  IS 
percent  for  imitr.  the  maximum  decrease 
allowable  would  yield  effective  sipping 
percentages  for  single  plants  and  units 
of  zero  percent  and  5  percent, 
respectivefyr 

Under  CMPC's  proposal,  die  director's 
authority  would  be  effective  during  die 
months  of  August  through  January.  For 
the  remaining  months  of  February 
throu^  July,  the  call  provision,  already 
in  the  order,  would  apply.  However, 
CMPC's  proposal  would  eliminate  the 
reserve  supply  plant  provision,  leaving 
each  supply  plant  subject  to  a  call.  Any 
plant  that  fails  to  meet  a  call  would  lose 
its  eligibility  to  pool  for  one  year. 

CMPC  would  include  as  quaUfying 
shipments  those  made  to  other  order 
plants  for  Class  I  use.  If  a  plant  does  not 
earn  the  "free-ride"  for  the  months  of 
February  through  July  or  if  a  plant  is 
new  on  the  market,  then  CMPC 
proposed  that  it  should  ship  a  minimum 
of  S  percent  during  those  months. 

At  the  hearing,  Kraft,  Inc.  (Kraft);  ihe 
Trade  Association  of  Proprietary  Plants 
(TAPP);  Wisconsin  Cneesemakers 
Association  (WCMA);  and  two  fanner 
organizations,  namely,  National  Farmers 
Organization  (NFO)  and  Farmers  Union 
Milk  Marketiiig  Cooperative  (FUMMC) 
opposed  proposals  to  restore  minimum 
shipping  requirements.  However,  should 
the  shippiiig  requirements  be  adopted, 
iban  Kraft,  NFO,  and  FUMMC  would 
support  the  unit  pooling  oopcept  - 


Dean  «t  al  collectively  operate  six 
distribudng  plants,  three  supply  plants, 
and  three  reserve  supply  plants 
r^pilated  under  the  Qilcago  Regional    . 
order.  In  support  of  the  proposal  for 
reinsertion  (^  specific  supply  plant 
shipping  percentages  for  certain  months 
of  me  year,  the  spokesman  for  Dean  et 
al.  claimed  that  pres«itly  only  more 
money  moves  milk  for  fluid  uses  when 
8un>lies  become  tight  The  Chicago 
order,  he  said,  has  not  been  effective  in 
moving  milk  fo  bottlers  since  the  "call"' 
and  reserve  supply  plant  provisions, 
which  virtually  elimfnated  shlpping- 
requireraents,  became  effective.  His 
belief  is  that  widiout  dw  CMPC  over- 
order  priiSng  program,  the  botU«s  could, 
not  have  repeived  enough  milk  without  ' 
going  out  into  the  open  market  for  it, 
causing  disruptive  action. 

Proponent  introduced  exhibits  into  the 
record  to  show  the  increase  in  over- 
order  charges  admiiristwed  by  CMPC 
starting  in  die  feO  of  1964.  He  attributed 
the  79  cents  per  hundredweight  increase 
between  August  and  December  1964  to  a 
combination  of  short  sun>Ues  and  high 
demand  for  manufacturing  milk.  He 
further  pointed  out  that  similar 
circumstances  in  the  fall  of  1986 
confiributed  to  oVer-<^der  charges 
ranging  from  Sl^aO  to  $2JO  per 
hundredwrei^t  AldK^gh  they  did  not 
relish  the  idea  of  hig^  over-onier 
premiums,  Dean  at  al.  were  ^ad  to  be 
assured  of  a  steady  supply  of  milk. 
However,  the  spokesman  aided  that 
there  were  times  when  even  die  high 
over-order  charges  could  not  guarantee  a 
fiill  supply  of  mUk.  As  a  result  he  said, 
plant  sdiedules  were  dinvpted  and  in 
extreme  cases  bottling  lines  were 
temporarily  shut  down.  He  claimed  that 
milk  could  not  be  pried  loose  from 
cheese  plants:  therefore,  CMPC  had  to 
go  to  other  markets  such  as  Upper 
Midwest  Southern  Michigan,  and 
Eastern  Ohio-Western  Pennsylvania,  for 
milk  supplies.  His  belief  is  that  such 
circumstances  should  not  arise  in  a 
maricet  that  has  an  average  Class  I 
utilization  of  20'percent 

It  is  Dean  et  al.'s  belief  that  the 
manufacturers  ^onld  share  the  milk 
with  the  fluid  handlers  whd  under  the  - 
order  share  the  Class  I  differential  with 
them.  Because  manufacturera  will  not 
voluntarily  ship  milk  even  when  high 
over-order  charges  are  paid,  he  said, 
then  the  order,  for  equity's  sake,  should 
stipulate  that  for  any  supply  plant  to 
share  in  the  market's  pooled  fundsr  such 
plant  must  perform.  Ha  contends  that 
although  in  1984  it  may  have  been 
thov^t'that  efficiency  would  be  Served 
if  shipping  standards  were  e^bninated,  it 
is  aiqwrent  now  (1967)  that  equity 
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among  hahdb»h«»  differed  and  the 
market  caaoM  fonctkw  in  an  orderiy 
fashion.  Tbe  kbokewoan  addedthat  the 
shipping  feqatooMnM  of  5  percent  in 
August  and  unuaiy  and  10  percent  in 
S^tember  dyough  December,  which 
amounts  to  ipi  percent  of  the  toontfaiy 
Class  I  needii  is  a  step  in  the  r^t 
direction.tovnrds  equity. 

Proponent  Idaimed  that  the  "call" 
provision  oaihot  be  effectively  used  in 
the  Chicago  NBgioQalBtMietbeoause  • 
most  distribudng  plants  use  si^ficant'  . 
amountsof  njik  in  ClpM-U^and  dlast  III 
uses  and  thusldo  not  qualify  to  petition 
the  market  andnistrator  to  imi^ement  a 
call  for  shipments  from  reserve  supply ' 
plants  to  disnbuting  plants  for  CUm  I 
use.  He  adden  that  other  maikets  have 
shipping  requirements  wMch  simply 
state  that  suAOly  plants  must  ship  a 
speicilied  pemntage  of  their  supplies  to 
distributing  plants.  Such  provisions  do 
not  specify  hdw  the  distributing  plants 
must  use  die  milk  but  simply  require 
supply  plant^  to  perform  in  order  to    . 
participate  ii  i  phe  pool 

Although  F  ijoponent  did  hot  espouse 
the  idea  of  albwing  "units"  to  meet  the 
requirements  of  the  order,  Dean  et  al. 
implied  it  wqjuld  not  object  to  units  if 
tiiey  were  lepdmate  oHes.  He  further 
explained  thai  each  plant  in  a  unit 
would  have  to  be  operated  by  the 
owner.  He  fiilmly  stated  that  he  didvot 
want  a  return  to  the  days  of  "sham" 
leasing  whereby  a  plant  became  part  of 
a  uAit  by  virtjuie  of  a  lessee  paying  one 
dollar' to  the  lessor  who  in  turn  would 
pay  the  lesseb  a  qualifying  fee  in  order 
for  the  plant  ii)  be  part  of  the  lessee's 
unit.  Under  subh  a  scheme,  the  lessor's 
plant  would  M>t  have  to  ship  any  milk, 
but  would  hahle  the  benefit  of  the 
uniform  price  lo  help  pay  producers  a 
competitive  price  for  their  milk. 

A  spokesman  for  Hawthom-Mellody, 
Inc.,  testified  in  support  of  the  positions 
taken  by  the  Dean  et  al.  witness  at  the 
hearing. 

CMPC  is  dijnposed  of  Uie  following  11 
dairy  cooperatives:  Alto-Golden ' 
Guernsey  Coc|perative,  Associated  Milk 
Producers  Intorporated-Moming  Glory 
Farms  Regtoi^i^  Independent  Milk 
Producers  OMperative.  Lake'^o-Lake 
Division  of  Lahd  O'Lakes  Dairy 
Cooperative,  Manitowoc  Milk  Producers 
Cooperative. 'Mid- West  Dairymen's 
Company,  Milwaukee  Co<q)erative  Milk 
Producers,  Oiitagamie  Milk  Producers 
Cooperative,  ^uthem  Milk  Sales. 
Wisconsin  D  ilries  Cooperative,  and 
Woodstock  F  ilogressive  Milk  Producers 
Association.  1>MPC  members  account,  in 
the  aggregate,!for  approximately  .60 


percent  of  the 
Order  30  pool 


milk,  delivered  monthly  to 
plants.  CKffC  raenber 


plants  (29  ret  trve  supply  plants  and  two 


supply  plants)  receive  approximately  46 
peroent-of  Order  90  producer  milk  and 
ship  apptoximatefy  38  percent  of  such 
receipts  to  Order  30  distributing  plants. 

GMPCs  spokesman  dairaed  that 
shipping  standards  «n  needed  because 
the  CKffCmeflnbeMhip  alone  cannot 
supi^y  all  the  needs  of  the  fluid  plants 
and  still  (qwtate  their  own  plants  hi  a 
stable  and  economic  manner.  Although 
(A<fPCori^naUy  stated  diet  they  would 
nuike  aure  that  the  fliMd  needs  of  the 
market  were,  satisfied  >when  ttie  call  and 
reserve  sunoly  plant  provisi<ms  were 
first  made  part  of  the  order.GKffC  now. 
after  a  few  years'  experience,  states  diat 
they  cannot  guarantee  a  full  su|^y  by 
themselves.  The  spokesman  pointed  out 
diat  the  CMPC  program  of  overorder 
chaige8.Jn  general,  assures  that  fluid 
orders  are  filled  witii  CMPC  and  other 
handler  milk.  However,  when  milk 
supplies  are  tight,  such  as  was  the  cas6 
inthefallofl9e6andeariyl967.no  ^ 
metier  what  the  overorder  charges  are. 
the  requested  milk  cannot  be  obtained 
from  pool  plants  outside  of  CMPC. 
Furtherinore,  he  stated  tHat  when  sudi 
circumstances  occurred  in  the  past, 
CKfflPC  was  forced  to  look  outoide  the 
order  to  get  the  necessary  milk  supplies. 
The  spokesman  concluded  that  if  a 
handler  is  willing  to  draw  from  the  pool 
the  proceeds  generated  by  Class  I,  then 
such  handler  should  also  be  willing  to 
assist  in  supplying  the  needs  of  the 
Class  I  htmdlers. 

CMPC  proposed  adoption  of  unit 
pooling  because  the  market  as  well  as 
CMPC  would  not  benefit  if  each  plant 
were  forced  to  ship.  In  fact,  CMPC's 
spokesman  stated  that  they  would  not 
be  interested  in  shipping  standards  if 
unit  pooling  for  cooperatives  is  not 
permitied. 

CMPCTs  spokesman  claimed  that  the 
formation' of  unite  would  prevent 
uneconomic  movements  of  miUc  from 
distant  supply  plants  and  would 
promote  the  supply  of  close-in  milk. 
However,  CMPC  would  only  permit 
plants  of  cooperatives  to  form  such 
units.  CMPC's  sp<^esman  did  point  out 
that  one  handled  wiA  two  or  more 
planto  should  be  permitted  to  form  a 
unit  of  such  planta  for  siupping 
purposes: 

CMPC  supported  giving  the  director 
discretionary  authority  to  increase  or 
decrease  the  shipping  standards,  stating 
that  it  lends  flexioiUty  to  the  shipping 
requirementa  whidi  in  turn  leads  to  a 
stability  of  supply  for  Class  I  handlers. 
The  spokesman  cited  how  useful  such  a 
provision  was  in  the  past  under  the 
Chicago  Regl(mal  order;' l)eing  utilised  39 
montlM  (37  decreases  and  two 
increases)  from  1968  to  September  1964. 
For  similar  reasons.  CMPC  wishes  to 


keep  die  call  proViston  in  place  for  Uie 
months  when  the  shipping  requirements 
and  director's  authority  would  not 
apply.  FurthemOre,  the  spokesman 
pointed  out  that  aH  supply  plants  or 
unite  of  such  wotdd  be  subject  to  a  call 
since  the  reserve  supply  plant 
provisions  would  be  eliminated. 

Kraft,  a  proprietary  handler,  operates 
five  reserve  supply  plants  regulated 
under  Order  30.  KreiFt's  witness  revealed 
that  during  die  fall-winter  period  of 
1988,'Kraft  pooled  approximately  45 
million 'pounds  of  mUk  per  month  and 
shipped  between  8  and  10  percent  of  this 
to  Otder  30  dikblbuUng  plaifto. 

Kraft's' witness  put  forth'seVeral 
argumente  against  monthly  minimum 
shipping  requirementa  for  supply  plante. 
One  was  that  marketing  conditions  have 
not  changed  to  a  degree  necessary  to 
warrcmt  a  bhange  in  the  pool  plant 
requiremente  since  1984,  whdn  a  prior 
hearing  was  held  to  consider  shipping 
requirementa.  To  bolster  his  argument, 
he  referred  to  an  exhibit  which  could  be 
used  to  compare  statistics  for  the  first 
four  months  of  1985  with  corresponding 
months  of  1987  to  show  that  Class  I 
producer  milk  increased  to  a  lesser       ' 
extent  than  the  total  amount  of  milk  in 
the  pool  increased  (i.e.,  increases  of  2.3 
percent  and  3.7  percent,  respectively). 

Kraft's  witness  also  claimed  that  since 
a  call  has  not  been  invoked  since  its 
inception,  one  can  assume  that  the  Class 
I  ne&ia  of  the  market  have  been 
satisfied.  Furthermore,  he  said  the  real 
issue  does  not  concern  the  fluid  needs  of 
the  market,  but  rather  it  concerns  the 
Class  II  needs  of  the  distributing  plants. 

Kraft's  witness  also  pointed  out  that 
the  disruptive  situation  which 
proponento  fear  would  come  about  if 
Quid  handlers  should  have  to  go  out  into 
the  marketplace  and  bid  up  the  price  of 
milk  is  anything  but  disruptive  to  the 
producers  themselves  who  would  be  the 
beneficiaries  of  the  increased 
competition.  Rather,  it  is  Kraft's  belief 
that  mandatory  shipping  requiremente 
could  have  a  negative  impact  on 
producers'  returns  because  the  increase 
in  the  amount  of  milk  searchmg  for  a 
fluid  recipient  would  most  likely  weaken 
the  over-order  pricing  system. 

Kraft's  witness  stated  that  should  the 
Secretary  adopt  shipping  standards, 
then  these  must  include  unit  pooling 
provisions  which  would  be  extended  to 
both  proprietaries  and  cooperatives. 
Kraft  suggested  that  such  a  provision 
should  be  modeled  after  that  of  the 
Southern  Michigan  order.  The  witness 
said  that  the  Southern  Michigan-unit 
provision  allows  for  two  or  more 
prc^rietary  handlers  to  join  into  a 
marketing  agreement  which  is  certified 
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by  the  market  adaunistrator,  for  the 
puipoM  of  meeting  pool  piant  ahii^iog 
requirements.  Kraft  believes  that 
because  these  agreements  have  ihe 
market  administrator's  approval  there 
should  be  no  concern  about  so-called 
"sham"  lease  arrangements. 

Kraft's  witness  hffther  stipulated  that 
a  unit's  shipinng  requirement  should  be 
the  same  as  an  indiiddual  plant's 
shipping  reqturemenL  He  also  suggested 
that  plants  in  a  unit  should  be  located 
within  the  mariceting  area  or  in  the  State 
of  Wisconsin. 

In  addition,  the  witness  suggested  that 
qualifying  shipments  include  those  made 
to  other  order  distributing  plants.  Kraft 
believes  that  such  inclusion  maintains 
the  efficiency  of  the  order,  as 
demonstrated  by  an  incident  whereby 
Associate  Milk  Producers  Incorp<»ated 
(AMPI),  asked  Kraft  to  ship  milk  to 
distributing  plants  regulated  under  the 
Central  Illinois  order  because  of  Kraft's 
closer  location  to  those  plants,  in  order 
to  free-up  AMn  milk  for  a  Chicago 
customer. 

A  spokesman  for  WCMA  voiced  the 
associatidn's  opposition  to  mandatory 
montMy  shipping  requirements  saying 
that  the  present  order^s  call  and  reserve 
supply  plant  provisions  are  sufflcienf  for 
assuring  that  the  fhdd  needs  of  die 
maricet  are  satisfied.  He  pointed  out  that 
since  the  call  provision  was  made  part 
of  the  Chicago  order,  only  on  two 
occasions  did  the  market  administrator 
have  reason  to  investigate  whether 
conditions  warranted  its  use.  He  added 
that,  in  both  cases,  the  initial 
investigation  was  all  tiiat  was  needed  to 
caose  some  plants  to  make  mJlk 
available  to  distributing  plants. 

He  further  stated  that  proponents  are 
only  interested  fan  foffilling  their  Class  II 
needs  at  bvorable  prices.  However,  he 
'  said,  there  are  several  reasons  why 
manufacturers  ^oidd  not  have  to  ship 
for  Class  n  uses,  one  being  that  it  is  not 
the  Federal  order's  responsibilify  to 
make  milk  available  for  Ctoss  II  uses. 
This  opinion,  he  said,  is  backed  by  a 
1985  decision  in  whidi  the  Secretary 
turned  down  a  similar  request  for 
shipinng  requirements. -That  dei^ion 
stated  that  the  Department  would  not 
force  shipments  for  Class  II  uses. 
Furthermore,  the  spokesman  said  that 
Class.H  milk  use  add  virtually  nothing  to 
the  blend  prite. 

The  spokesman  noted  that  the  levds 
of  proposed  shipping  percentage  are  not 
sufficient  to  bring  enough  milk  to  cover 
the  market's  Class  I  needs.  He 
expressed  WCMA's  view  that  if  those 
who  presently  ship  greater  amounts  of 
silk  than  that  which  would  be  required 
of  them,  adjust  such  shipments  down  to 
the  required  levels,  then  the  maikdt'a> ' . 


Cbss  I  needs  woald  be  short. 
Nonetheless.  WCMA's  nia|or  concern 
involves  unnecessary  aind  uneconomic 
shipnients  that  coold  ensue  because  of 
the  shiiqring  reqidrements. 

TAPP  hdd  a  view  similar  to  that  of 
WCMA.  stating  that  the  present  imier's 
call  and  reserve  supply  plant  provisions 
assure  the  availability  <rf  adequate 
suppUes  of  ndlk  for  fluid  usfes.  t APFs 
representative  furdter  stated  that  the 
real  problem  is  that  fluid  handlers  may 
not  have  enough  mlHc  avaflaMe,  at  a 
favorable  price,  to  fill  their  Class  n 
needs.  TAPPs  witness  claimed  that 
unfavoraUe  prices,  or  h^  amet-otder 
charges,  are  Ae  result  of  heavy  out-of 
state  shipments  to  die  Soudieast  due  to 
the  "whole-herd^bajrout"  program. 
However,  it  is  TAFPs  bdief  diaUhordy 
after  the  siqip^-iedttction  program  ends, 
then  the  excessive  oat-of-state 
shipments  wiB  also  end.  and  the 
Chicago  mailtet  will  once  again  have 
abohdant  supplies  of  milk. 

TAPP'v  writnese  presented  the  group's 
belief  that  It  is  npt  the  responsibility  of 
the  Federal  order  to  assure  a  foO  suppfy 
of  milk  for  Class  II  uses.  In  addition,  he 
stated  TAPP's  view  that  shipping 
requirements  would  depress  handling 
charges  which,  he  dahaed.  would  be 
better  set  by  die  oooperadves  outside  of 
the  Federal  order  program,  following  the 
dictates  of  supply  and/demand.  and 
other  compefitive  factors.  It  is  adequate 
over-order  chaises,  he  said,  that  ensure 
sufficient  mflk  supplies  and  solve  equity 
problems  that  exist  between  supp^ 
irfants  that  ship  to  distributing  plants . 
andthose  Aat  do  not  ship. 

Bodi  NPO  andFUMMC  cq>posed  dw 
reinstitution  of  shipidng  requirements  in 
Order  30  because,  their  spokesmen 
claimed,  to  do  so  would  have  a  negative 
impact  xm^iroducer  returns.  FUMMC's 
representative  added,  that  comparative 
mariceting  focto  for  March-April  1983 
and  1987  show  that  in  1987  there  was 
more  producer  milk  available,  but  less 
of  it  used  in  Class  I.  Thus,  the  FUMMC 
representative  stated  that  if  the  market 
changes  reveal  anything,  they  show  that 
the  maricet  needs  the  call  and  reserve 
supply  plant  pn>vi«lona  more  today  than 
it  did  back  in  1983.  However,  both  agree 
that  should  the  Department  pot  in 
shipping  requirements,  then,  for  reasons 
of  detent  milk  movement,  handlers 
should  be  able  to  form  lihits  to  meet 
such  requirements. 

The  issue  of  shipping  standard  for 
supply  plants  involves  ttvo  key 
questicHis:  (1)  Are  fluid  milk  plants 
receiving  adequate  supplies  of  milk  for 
Class  I  use?;  and  [i]  Would  shippinjg.  ' 
requirements  Improve  equity  adioiig' ;!    .° 
marliet  participants?  .  /' 


The  questipn  of  adequate  supirfies  of 
milk  for  Class  I  use  has  different 
answers.  dqiMM&ig  on  who  answers  the 
question.  Thie  {Mtipments  of  shipping 
standards  (De^  et  al.)  did  not  claim 
that  in  the  last  dirse  years  diey  were   ' 
unable  at  any  time  to  supply  the 
packaged  fluid  milk  prodocts  that  their 
customen  wianted.  On  die  odier  hand, 
representatives  for  two  handlers. 
Hawdiom^ellody  and  Dean  Foods 
both  testified  diat  they  eiqwrienced 
some  problems  with  specific  plant 
operations  because  diey  were  unable  to 
get  all  the  milk  diey  wanted  when  they 
wanted  it  Aecordingly,  bottling 
schedides  sometimes  had  to  be  dianged. 
and,  in  some  cases,  specific  plant 
operations  or  even  the  entire  plant  was 
shut  down  for  a  few  hpurs.  However, 
bodi  handler  spokennen  knew  of  no 
cases  in  the  fafi  of  1906  when  consumen 
were  unable  to  obtain  Class  I  or  Class  n 
products  1/Aien  and  where  they  wanted 
them.  These  haadlera  maintain, 
nevertheless,  that  supplies  were  not 
adequate  for  their  needs  and  that  the 
order  is  not  serving  &0y  die  purpose  of 
assuring  adequate  Class  I  mflk  for 
bottling  i^ants. 

Another  point  q^  testimony  was  diat 
in  rather  isc4ated.iii8tanQBs  in  the  fall  of 
1986  milk  was  obtained  from  sources 
outside  the  usual  Oiicago  mfikshed 
Two  examples  noted  were  milk 
obtained  from  a  plant  in  Pwinaylvania  ' 
and  bom  plants  in  the  Wisooosin 
portion  of  the  Upper  Midwest  ocder. 
Milk  also  was  obtaioed  frpm  other  non- 
Order  30  somoes.  The  total  non-Order 
30  milk  obtafaiedby  CMPC  for  its 
custotnets  during  August  1686  throu^ 
January  1967  was  about  4.3  million 
pounds.  Howevw.  it  must  be  noted  that, 
acconting  to  one  CMPC  witness,  this 
represented  a  very  unusual  rituatlon 
aiid  involved  the  laigest  amount  of  milk 
so  obtained  since  1966. 

Opponents  of  the  proposals  to 
increase  shipping  requirements  for 
supply  plants  maintained  that  the  order 
does  not  need  to  be  changed,  pointing  to 
the  fact  that  the  market  administrator 
had  not  issued  any  calls  for  milk 
shipments  siooe  the  call  provisions  were 
adopted  in  1964. 

The.evidence  leads  to  the  conclusion 
that  in  theAngost  1666  tfarongh  January 
1987.period.  the  maricet's  Class  I  milk 
needs  «vere  met  but  Just  barely:  and. 
that  if  more  milk  is  needed  fttan  supply 
plants,  it  would  represent  only  a  small 
increase. 

The  question  of  equity  is  more    - 
difficult  to  (inantUy,  Nevertheless,  die 
fact  is  that  sirfce  l9fli4  iiiany  reserve 
supply  plants  have  mainlined  pool 
status  and  thus  the  benefit  of  the  blend ' 
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.^Xhiiqiing  rcfidrwwms'  M  S  peicMt  of'  -^  ■"' 
'wceip»for  Atyirt  aadrfumaiy,  arid^  "^ 

:  perceniforS^ttomb^thiKMigh       . :  ^' 
D^c^fnlier.  .:•.•;■•;,-?•  ^-•>*.-~.  •'.'       ■■>••  t 

; ; ;  It  is'a(A^pOTri6k'jteikr<btiif'-'''-'     ' 
iMtatahMd  lil  Ihe  n^jipMfc  VMtii^ 
nittch 'additional  mfflkm^iie  shipped  4» 
a  re9ult  of  adop^ite  lb««M> 

:  -requiremen^^All  ttM  ivnte  sadd  is  tiiat 
•the  lower  iequk^iBealB  would  be 
exjpodod  to  btiHt  fi|Artii4b8»  nd&  tiian- 
tbe  prt^Msed  reqairiHBflntK  Ttts  wMI' '  > 
invrovei<KBewha$  tfai.«|vity  amoMf '  -- 
si^y  jriaql  operatoiii.  y»mini<hliie'any 
shiprae^  above'Awifevil  need^dlo  -* 
QMuiiB  adequate  eupplieelQr  Class  I  ink. 
Moreover.  If  ^le  Mpplir  jpikiiat  c^ieratOrt 
in  CAfPC  anm  to^t  badk  oatiMr 
•hiinneats  to  b^^iffin^  plants;  it  is 
pos^Ue  tbat^OTB  wMld  not  be 
adequaiti  sopltBAs  fbf  fittss'I  iks*.  absent 
a  meduinitsm^o  laqiiinlidfitidaiii^' 
ph^nneaty.  -  ■ .  y-'*'-^:^  ^' 

AnihiQaiiy.1nc.^WCHAaQd   ^ 
Edehveias  Q^eeae  Co..  lait-t  t(»bk 
except!^  to  flip  raoni&wn<>p<M  dectsion: 
to  again  reqiilrp  mip^flUfAta  ko  iUp    ' 
milk  toqudif!r«»ipWHplmt8. 

ArtHn  Dairy's  dndi  VVCMA> 
exceptions  protested  that  Am  Act  do^    . 
not  address  di^iplag  eqidty  among   ^ 
market  participants.  The  Bdetwisisii.-  V  ': 
exceptioa  stated  diat  aUniiag    •  -i^^  - 
requbements  will  aaose  Edelweiss  an   -- 
eoonomic  hardship  because  payments  to 
{MtKhicers  fbrtheir  milk  is  based  on  the 
protein  content  of  tha  Billk.  However,. 
milk  that  must  be  shipped  to  fluid  milk 
plants  will  be  sold  on  a  butterfet  basiSi 


J  maricet  participant*.  However. 
'■^  odlra  tivust  of  the  enabling 

ion  tends  to  ediieve  ameasure  of 
rla.^il  tite  goal  is  toaiaintain  or 
'"  I  «id(wdet)yf  cendfiibns 
I  IMlk  can  W  laadceted 
jarde#i|i»andstabtiity  iosld  «iQt  king 
,:  iiviHn  iiiettaalieeiMe  til  stdtae  dt^pea  of 
'?aqBi>yaiaeiiyiiiirfagtpartidiiaiiitainti>e 
>iailw()ilae8.-Arpiiirs  and  WCMA>  . . 
.  aweapiioBS.  adtiotrsoui^t  a  reversJal  of 
'^tha-reoemmetHted  dedsion  to  require 
iaiyi^y  plant  shipments  are,  therefore, 
'.dei^ed  . 

The  Bdelweiss  exception  also  is 
dented^Thera  is  no  basis  in  the  reconi  to 
afieid  qieeial  oensidention  to    H-  '. ', 
Edalwefais  because  die  hendler 
reoogniaes  prbtehi  content  ^  its 
payaMBts  to  producers  for  dieir  milk. 
Mereevar.r'^BGbtiie  mfflc  tiiafmoves.tp. 
-  difttibtitiqa ^  plants  must  be Olafsi. 
.:-ibbeeIigtowfartraiis{>artetiaiiand- 
-inembw  crMttA.  wa^presune  that  s«di 
•  1ransfei»wi$^1illled  at  tiie  Class  I 
price^ivl^erv  While  the  reoojnd  does   , 
'  'ilot  iadicUte  die  prices  that  Bdelweisi 
IMys'HiijlRNlacetk.  we  would  expect 
timt  such  prices  would  be  less  thso  the 
dais  1  j9ioe>  Thus,  we  question, 
espedally  in  view  of  the  small  level  qf 
-di^WB^^ieqidcediwhether'tfaa  .... 
ecenamife  handshlp  that  Edelweiss  ,. 
fo<«8$es  wiU  acliially  come  about . 
.' .'.  A  few  parties  in  tfaeif  exceptioas.to 
'  the  Bftonunended  decision  regarding  . 
'  institiitlli^'shippiQg  requicements  stated 
tiia'ttiiefeboni  did  not  prove  that  Glass  I 
'  needs  were  not  met.  These  exceptions, 
Mweyei^  reiterate  points  these  parties 
'  made  in  iheir  testimony  and  briefs. 
M^tih  Were  fuDy  considered  ia  making  a 
recommended  dedcjion.  Thus^  the 
'exorotions  piioyicteiiobaisis  for  reciching  • 
a  dmeiceM  CfAudutibn  in!  this  dedeipa. 
'  AcocA'iifingly,  titeaxixiHionsanB-deeiied. 
'  Both  beiu  ef  at  iind  CiliffC  ppqKMed 
dimihating  the  call^Visioiiln  thVfaU 

Both  (nopionentBargikid^t  the  cidl 
providoB  would  not  function  as  ttey 
hftdexpeded  it  would  when  adopted,  in 
i^lts  place,  ikm  ptapooehts  advocated 
•pravMSn^tbepbe^ 
Bfy^oB  the  authority  to  increase  or 
deon^a  shipments  in  tiie  fell  mondis  as 
a  cdrqUary  provieioir  to  requiring  all 
supply  plants:  to  fUp  more  milk.  The 
Diredor  could  ucraase  or  decrease  the 
shipping  reqidrements  as  necessary  to 
eitlier  obtain  additional  supplies  for 
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ClaM  I  use  or  to  preveat  unaeeded  and 
therefore  uneconoanic  shipments.  A 
similar  provision  was  in  Ae  order  prior 
to  adoption  of  the  reserve  siq)ply  plant 
and  call  provisions. 

The  proposal  should  be  adopted  in 
order  to  provide  continued  flexibility  in 
attempting  to  balance  shipments  with 
Class  I  needs.  However,  the  authority  to 
temporarily  increase  or  decrease 
shipping  requirements  should  reside 
with  both  the  maiiiet  administrator  and 
the  Director.  Thus,  the  maricet 
administrator  could  revise  the  ahippii^ 
percentages  by  up  to  two  percentage 
points  for  a  maximum  of  three  months. 
This  provision  will  allow  fine-tuning  the 
shipping  requirements  on  a  timely  basis. 
If  a  greater  adjustment  appeared  to  be 
necessary,  the  Director  could,  either  on 
his  own  initiative  or  at  the  request  of 
industry,  temporarily  increase  the 
shipping  requirements  from  those 
specified  in  the  order  by  up  to  5 
percentage  points,  or  decrease  the 
shipping  requirements  by  iq)  to  ten 
percentage  points,  for  as  long  as  the 
entire  August-January  performance 
period.  In  another  discussion,  it  is    . 
concluded  that  handlers  should  b* 
allowed  to  form  units  so  that  the 
shipping  requirements  migjit  be  met  in 
the  most  eomomic  fashion.  Any 
increase  or  decrease  specified  under 
authority  of  either  the  mariiet 
administrator  or  the  Director  of  the 
Dairy  Division  woidd  be  applicable  also 
to  units  in  the  sameraanner  as  for 
individual  si4>ply  plants.  Moreover,  the 
authorities  to  increase  at  decrease 
shipping  requiremimts  should  remain  in 
efiiect  ftronghout  tfie  year;  Thus,  even  in 
mondis  when.there  are  no  shipping 
requirements,  if  an  analysis  of  market 
conditions  convinced  either  the  market 
admmistrator  or  the  Director  of  the 
Dairy  Division  that  riiipments  were 
needed,  requirements  could  be  imposed 
up  to  theJimits  authorized.  This  dual 
authority  to  make  temporary  j 

adjustaienls  should  help  the-matkei  .  - 
operate  in  an  orderly  fashion.         [ 

In  their  exceptions,  WCMA  and  Arpin 
Dairy  slated  that  the  Director  of  the 
Dairy  Division  should  be  ab4e  to     I 
suspend  all  shipping  requirements  k» 
they  apply  to  supply  plants,  units  of 
supply  plants  and  individual  supply 
plants  in  units.  These  parties  contend 
that  the  recommended  decision  did  not 
give  the  Director  the  authority  to 
prevent  unneeded  and  uneconomic 
shipments. 

Therecommended  dedsioo  provided 
the  Director  the  authority  to  ^crease  or  . 
decrease  the  shipping  requirements  by 
up  to  a  maxiraun  of  five  percentage 
points.  This  would  have  enabted  the      ^ 


Director.to  reduce  to  »ro  the  requked 
diipacnts  from  individual  supply  planta 
and  redufsa  to  one  or  to  five  pvcent  the 
required  ^pments  fitm  unitB. 
depradiag  on  which  montfi  is  involved. 
However,  the  amount  of  milk  requind 
from  each  supply  plant  in  a  unit  could 
not  have  beai  adjostad.  Tims,  if  &t 
Director  had  found  that  no  Oiflk  was 
needed  from  supply  {riuits,  ttiare  would 
not  have  bean  Ute  ability  to  saspend  idl 
shilling  reqairements  to  zero  to  match 
the  siqiply  conditions  of  the  market 
Thvefora;  we  omcur  with  WCMA  and 
Arpin  that  the  Director's  authwity 
should  be  expanded,  on  the  downside 
only,  in  order  to  prevent  unneeded 
shiiMoents  of  milk,  including  eliminating 
shipments  from  each  plant  in  a  imit, 
when  supplies  at  distributing  plants  are 
found  to  be  plentifiiL  Hie  eid«  langui^ 
that  accompanies  this  decision  hay  been 
changed  accordingly. 

Any  siqiply  plant  diat  meeCi  tin 
shijHnng  standards  specified  (er  as 
othanmse  temporarily  revised)  in  each 
month  of  August  tlmnigh  January  dxmid 
have  autookatic  podl  fdant  ■tatoe  in  each 
of  the  foUowiag  nondis  of  Febmaiy 
through  July,  unless  sUpi^ 
requiremeats  are  in^Msed  Iqr  either  the 
market  administrator  or  the  Direqtor  of 
the  Dairy  Division.  Any  supply  plant 
that  fails  to  meet  the  Augnst-JaRoary 
pwfoananoe  standards  would  be 
required  to  ab^each  raonyi  <rf  Febraary 
through  July  at  least  S  percent  of  its 
Mceipts,  unless  otfurwise  increased  by 
ei&er  the  natket  administrator  er  the 
Director.  The  same  reqpiireaeat  would 
ap|>ly  toa  aawptaitt  or  a  piaut  that  had 
closed  and  latn  wee  rec^WBed  Tlie 
pravisioos  just  described  will  essentially 
replace  the  call  provisions  adopted  in 
1864,  end  will  remove  the  need  for 
defining  a  "reserve  su|»ply  plant" 

OppooflBts  of  shifqiing  requirements 
argued  that  the  call  provision  had 
functioned  property  es  donoostrated  by 
the  fact  that  no  call  has  been 
implemented,  lliey  wen  also  concerned 
that  the  impositioB  of  shipping 
requirements  would  reduce  producer 
returns,  lower  the  levri  of  «ver-o(der 
cbaigea.  and  cause  milk  to  move 
inefficiently  and  unnecessarily. 

The  lower  level  of  shipments  adopted 
in  conjunction  with  the  jmivisiens  for 
foming  ebipping  units  will  t«id  to 
minimise  tiia  intact  ^  providii^. greater 
equity  thto^  incnesad  perfotmance 
standards,  llie  oMoal  need,  however,  is 
to  achieve  better  equity.  Thus, 
manufaeluring  plant  opetatoss  who  use  ^ 
the  pool  monies  contributed  t^  bottling 
plant  oparators  to  help  attract  and 
marintain  Grade  A  milk  suf>pliee  will  be 
required,  in  turn,  to  make  available  to 


bottUag  plants  a  small  portion  of  those 
supplies. 

CMPCs  proposal  to  leave  the  call 
provisieBS  in  plaoe  during  Febmaiy 
tfarongli  Juty,  and  to  make  all  supply 
plants  sul^ect  to  a  call  far  sMpments 
should  not  be  adopted.  Rafter,  the 
provisions  for  temporaiy  revi^ons  by 
thiB  maiket  administrator  and  die 
Director  of  the  Dairy  IMvisfon  should 
fiHiction  to  serve  essentiaDy  tin  same 
purpose  wiAQQt  Ute  added  coBi|dexity 
of  order  lengoage  necessary  to  leave  die 
cdl  provisiois  in  the  order,  but 
applicable  to  oiriy  half  of  the  Jfear. 

Sfanilarty.  if  a  plant  that  qualified  for 
automatic  pool  stabis  during  February 
throq^  July  should  fail  to  meet  any 
shippfog  requirement  inqMieed  during 
that  period  by  either  party  having 
authority  to  do  so,  such  jplant  would 
then  k>se  its  "free  ride"  status  for  the 
remainder  of  the  sixHoantfa  period. 
Again,  dds  differs  from  CMPCs 
prtqiosal  to  deny  pool  atatos  for  one 
year  to  any  supply  plant  diet  Isiled  to 
make  shipment's  required  under  a  calL 
However,  since  all  sqqity  pluits  will  be 
pooled  OB  the  besis  of  pafomanoe.  and 
not  Bierety  a  proadse  topcrfonnif  a  call 
is  issued,  aach  a  proviaian  would  be 
inooasistnit  with  the  other  praviaions 
adopted  in  ttds  decision.  If  a  pool  auppty 
plant  fisiled  to  meet  a  tenqiaraiily 
imposed  ihipping  requirenient  in  onty 
one  iBondi.  bat  Imd  shipped  thranghout 
the  fall  aoBdis,  prodncers  ragttluty 
associated  with  the  maiket  woold  be 
denied  poid  states  for  dieir  nifttc  for  one 
year.  Saoh  a  pfoviskm  womM  not  be 
acceptable. 

Currentty,  soppty  plant  and  reserve 
suppty  {riant  shtpments  (otfier  than 
a^eed  CtesH  n  or  Gkss  DI)  to 
distributing  plants  rsgdateid  under  otfier 
Federal  orders  an  considered  to  be 
quaBtyingsUpnients  up  to  an.  amount 
equal  to  shipments  to  pod  distributing 
{Hants  during  the  mondi.  Dean  et  aL 
pro{>osed  that  this  {Movision  not  apply 
under  new  s}il{q>iiig  standards,  w^e 
CKffC  and  others  urged  its  continuance. 

We  conclude  Out  this  provision 
sho«dd  continue,  but  with  one 
modification,  as  follows:  If  a  \amponry 
revision  is  iniposed  (by  either  the  • 
market  administrator  or,  the  Director  of 
the  Daily  Division),  the  additional 
shipments  requirsd  under  the  tem{>orary 
revision  should  go  onty  to  pool 
distribuiiBg  {ilanta.  Put  another  way.  if  a 
detemdnetloB  ismada  tkat  additiona) 
supplies-areiiBededfor  dass  I^use  at 
Order  SO  disMbatii«  plants,  then  the 
ad<BtioBal  shipments  reenlting  from 
increasedaUppiiig  reqetrements  should 
be  addicssed  to  those  needs.  ■ 
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AUo.  it  shpiild  be  noted  that 
detenninatiQtt  of  tlie  naed  for 
temporarily  t^vising  sk^^Hng  etandardt 
will  be  bate^only  on  tlM  CUu  I  needs 
of  the  maricek  To  reiterate  what  has 
been  said  inii^vious  decisions,  given 
the  level  i>f  difference  between  Class  II 
and  Gass  IQ  prices,  the  order  will  not 
force  milk  toi  be  delivered  to  the  market 
for  a  Class  II  use.  However,  it  also 
should  be  pointed  out  that  none  of  the 
proposals  simmitted  for  this  hearing 
involved  an j  lexploration  of  how  much 
milk  must  b^  received  at  a  distributing 
plant  in  order  to  be  able  to  package  and 
distribute  lOQ  pounds  of  fluid  milk 
products.  Although  it  was  intimated 
throughout  tMtimony  that  the  10  percent 
long  provided  in  the  order  to  cover  such 
things  as  shijiukage,  aud  cream 
separation  is  inadeqaate.  this  record 
cannot  evahiste  that  nunber. 

In  any  svo^t.  uid  omtraiy  to  the 
contention  offiaiiponents  of  adopting 
revised  ship^ifng  pfBrceatages,  it  can  be 
presumed  thaft  supplemental  milk 
supplies  iMeasd  by  (Ustributing  plants  in 
the  low  prodiiietion  months  are  for  Class 
I  use  rather  than  Class  0  use.  The 
volume  of  Chss  H  use  in  the  Qiicago 
Regional  manet  tends  to  vary 
seasonally  ii  the  same  direction  and 
essentially  t|ie  same  magnitude  as  the 
seasonal  va^tion  in  the  producer 
receipts.  Forjexamide,  during  August 
1986  dmra^  lawMiy  18B7  the  volume  of 
Class  Q  use  was  &9  percent  k)wer  than 
in  the  prior  ai|c-month  period  of 
February  thnu^  July  IflSO.  compared  to 
a  decline  of ^  pocent  for  receipts.  By 
comparison.  iClass  I  use  was  up  9.6 
percent  SimMariy.  for  the  six-month 
period  Auguk  1966  thnni^  jBOttaiy  1986 
compared  toi  me  prior  February  through 
July  1985  peiiiixL  Class  U  use  was  down 
3.1  percent  a|itd  prodooer  receipts  were 
down  3.6  percent,  while  Class  I  use  was 
up  6.2  perceat 

In  their  exoeptions,  Arpin  Dairy  and 
the  WCMA  titged  Uiat  if  shipping 
requirements  ifor  supply  plants  are 
adopted,  thm  distributing  plants  should 
be  required  t^  receive  miUc  from  supply 
plants.  This  suggestion  must  be  refectad. 
There  simply  is  no  basis  in  this  record 
for  imposing!  such  a  requirement  upon 
distributing  plants.  The  exceptions  are 
denied. 

b.  Formation  of  supply  plant  units. 
Handlers  sh^d  be  allowed  to  make 
required  siip||iy  plant  shi]nnents  from 
any  plant  orf^lants  that  they  operate, 
and  which  ab  located  in  the  State  of 
Wisconsin  oria  the  pwtion  ot  the  State 
of  Illinois  thit  is-hiduded  in  the  Chicago 
Regional  onkr  marketing  area.  Also, 
haadlcra  shcjeld  be  allo«ved  to  {ointly 
form  shipping  units.  Such  a  provision 


will  complement  the  shipping 
requirements  being  adopted  so  that  the 
required  sUpaMnts  may  be  made  in  an 
efficient  manner.  However,  each  supply 
plant  in  a  unit  should  be  required  to  ship 
to  distributing  plants  at  least  3  percent 
of  its  receipts  of  milk  from  producen  or 
47.000  pounds  of  milk,  whidiever  is  less, 
in  each  of  five  months  during  the  period 
of  August  through  January.  The  shipping 
requirement  for  units  should  be  doable 
the  requiremoit  for  individual  plants; 
i-e.,  6  percent  in  August  and  January, 
and  10  percent  in  September  throng 
December. 

CMPC  stated  that  units  were  an 
essential  component  of  shipping 
requiremento  for  supply  plants.  In  feet, 
CMPC  (a  prop<ment  of  shipping 
requirements  for  supply  plants)  also 
stated  that  flipping  requirements  di<Hild 
not  be  ad<q>led  untess  a  unit  provision 
also  is  adopted.  Others,  including 
several  wlra  <H)po8ed  shipfring 
requirements,  ssid  thet  if  shipping 
requirements  nevertheless  were 
adopted,  then  provisions  for  units 
should  also  be  adopted.  CKfl'C  urged 
that  only  cooperatives  be  allowed  to 
jointly  form  units.  Hie  spokesman  did 
indicate  that  a  propriekvy  handler  with 
a  multiTplant  operation  should  be 
allowed  to  form  a  uidt  of  its  own  plants. 

CMPCs  basis  for  allowing  only  two  or 
more  cooperatives  to  jtrindy  form  a  luiit 
is  the  reblending  privilege  granted 
cooperatives  by  the  Agricultural 
Marketing  Agreement  Act  of  1937. 
CMPC  also  believes  that  the  abuses  of 
selling  pool  qualification  will  return  if 
multi-handler  units  are  allowed.  This 
latter  concern  was  often  expressed  at 
the  hearing  by  othera  as  well,  including. 
Dean  et  at.  who  would  support  units 
only  if  they  are  legitimate  units. 
-   In  its  exceptions  to  the  recommended 
decision.  CMPC  expressed  concerns  that 
an  arrangement  for  joint  maiicetiug 
between  a  cooperative  and  a  proprietary 
entity  might  be  a  violation  of  Section  1 
of  the  Sherman  Act  and  not  within  the 
antitrust  exemption  accorded  to 
cooperatives  by  the  (tapper- Volstead 
Act  The  latter  concern  is  based  on  a 
1939  Supreme  Court  ruling  in  United 
States  vs.  Borden.  306  U.S.  186  (1939), 
which  held  that  Gapper-Volstead  did 
not  provide  an  absolute  exemption  from 
anti-trust  law.  Accordingly.  CMPC 
requested  that  if  joint  unit  provisions  are 
retained  this  decision  should  specifically 
state  that  such  order  provisions  fall 
.  within  die  exemption  from  antitrust 
laws  provided  by  f  60eb  of  the 
Agricultural  Mariceting  Agreement  Act 
as  amended. 

The  exemption  referred  to  in  7  U.S.C 
606b  is  not  epplicable  to  the  issue  of 


units  joindy  formed  by  a  cooperative 
and  a  proprietary  entity.  Rather,  OOeb 
provides  that  a  marketing  agreement 
entered  into  by  the  Secretary  of 
Agriculture  and  handlen  "  *  *  *  shall 
not  be  held  to  be  in  violation  of  any  of 
the  antitrust  la|*s  of  the  United 
States.  *  *r  '."  It  does  not  cover 
marketing  agreements  or  joint  marketing 
arrangements  between  handlers. 
Therefore,  the  request  to  state  a  specific 
exemption  could  not  be  granted  under 
that  authority  in  the  Act 

It  should  be  noted  that  the  order  will 
not  require  the  formation  of  a  shq)ping 
unit  by  one  or  more  cooperatives  and 
one  or  more  proprietary  plant  operators. 
Any  such  arrangements  will  be 
voluntary.  Thus,  if  any  cooperative 
association  is  concerned  that  forming  a 
unit  with  a  proprietary  supply  plant 
operator  places  the  cooperative  in  legal 
jeopardy,  it  can  dioose  not  to  join  such 
a  shipping  unit. 

The  basic  reason  for  requiring 
shipments  by  supply  plants,  as  stated 
earlier,  is  to  achieve  an  inq)ravement  in 
equity  by  pool  handlers  throu^ 
increased  responsibility  for  supplying 
milkHo  meet  the  market's  Class  I  needs. 
Equity  is  achieved  at  the  handler  level: 
it  is  not  primarily  a  matter  of  equity 
among  plants.  Thus,  beyond  establishing 
basic  criteria  for  plants  to  be  pool 
plants,  there  is  no  clear  cut  need  to 
require  that  a  handler  make  the  required 
shipments  from  each  supply  plant  that 
the  handler  operates.  The  Class  I  needs 
of  die  market  would  appear  to  be  as 
well  served  if  the  required  amount  of 
milk  is  shipped  without  regard  to  which 
particular  plant  or  plants  make  the 
shipments. 

Nevertheless,  it  is  feasible  to  require 
each  plant  in  a  unit  to  ship  at  least  3 
percent  of  its  receipts  of  milk  from 
producers  or  47J0OO  pounds  of  milk, 
whichever  is  less,  in  each  of  five  months 
during  the  period  of  August  through 
January.  This  will  demonstrate  that  the 
plant  actually  can  make  shipments. 
However,  in  order  to  allow  smaller 
operations  maximum  fiexibility.  the 
monthly  standard  is  not  expresssd  as 
one  load.  Also,  to  avoid  requiring  a 
small  plant  to  ship  a  disproportionately 
large  percentage  of  its  supplies  in 
meeting  the  47,000  pound  requirement  a 
3  percent  of  receipts  alternative  shipping 
requirement  is  provided. 

In  their  exceptions  to  the 
recommended  decision.  TAPP  and  NFO 
and  FUMMC  argued  that  it  was- not 
necessary  to  require  each  plant  in  a  unit 
to  make  a  token  shipment  in  five  months 
of  the  six-month  supply  plant  qualifying 
period.  TAPP  suggested  that  a  three- 
month  shipping  requtrement  would  be 
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more  reasonable,  while  NFO  and 
FUMMC  said  one  shipment  in  the  period 
would  be  adequate.  Also,  the  exception 
of  NFO  and  FUMMC  claimed  that  with 
transportation  and  assembly  credits 
from  the  pool  producers  will  bear  the 
expense  of  delivering  these  loads  of  milk 
from  all  the  distant  plants  in  the  250 
mile  plus  zone,  which  would  reduce 
producer  incomes  in  a  wholly  unjustified 
way.  -    . 

As  indicated  eariier,  it  is  necessary 
that  each  plant  accorded  status  as  a 
pool  supply  plant  be  capable  of  shipping 
milk  to  a  distributing  plant,  especially  in 
light  of  the  fact  that  supply  plants,  as  a 
result  of  this  proceeding,  must  no  longer 
maintain  storage  capacity.  Now  , 

performance  by  a  supply  plant  will   | 
demonstrate  that  it  is  fulHlling  its  su|iply 
function.  For  this  reason,  it  is 
appropriate  to  require  that  each  supply 
plant,  whose  operator  will  be  able  to 
draw  pooled  monies  to  help  pay        { 
competitive  prices  to  producers, 
demonstrate  beyond  any  question  that  it 
is  capable  of  performing  as  a  supply 
plant  in  the  market.  The  requirements 
adopted  in  this  decision,  which  are  very 
minimal,  will  do  that. 

Moreover,  the  argiunents  about  costs 
to  producers  because  of  the  i 

transportation  credits  are  not  | 

persuasive.  This  can  be  demonstrated 
by  an  extreme  scenario  example,  where 
it  is  assumed  that  100  supply  plants, 
each  ship  47,000  pounds  of  Class  I  milk 
to  a  distributing  plant  200  miles  away, 
and  disregard  any  location  adjustment 
over  that  distance.  Under  these 
assumptions,  the  cost  to  an  average 
producer  would  be  less  than  $2.00  per 
month. 

Throughout  this  proceeding,  the 
Department  has  endeavored  to  find  a 
reasonable,  and  practical  approach  to 
the  issues.  We  have  adopted  minimal 
shipping  requirements  and  even  a 
mechanism  whereby  if  less  supply  plant 
milk  is  needed,  the  requirements  can  be 
temporarily  revised  to  avoid 
unnecessary  shipments.  The  shipping 
requirements  are  intended  to  provide  at 
least  minimal  performance  equity,  and 
to  demonstrate  that  supply  plants  are 
capable  of  shipping  milk.  Flexibility  has 
been  provided  through  allowing 
handlers  to  form  units.  These  minimal 
requirements  should  not  be  further 
diluted.  Accordingly,  the  exceptions  are 
denied. 

Several  exceptions  took  issue  with 
applying  the  net  shipments  provision  to 
the  token  shipments  required  by 
individual  plants  in  a  supply  plant  unit. 
Kraft  said  that  the  net  shipments 
provision  could  cause  inefficiencies,  and 
at  most  should  be  applied  to  the  unit  as 
a  whole.  Arpin  Dairy  and  the  WCMA 


proposed  that  net  shipments  be 
determined  for  plants  and  units  on  a 
cumulative  basis.  TAPP  said  that  the  net 
shipments  provision  should  not  apply  to 
individual  plants  in  a  supply  plant  unit. 
On  the  other  hand,  CMPC  commented 
that  the  net  shipments  provision  should 
apply  to  all  qualifying  transfers  made  to 
pool  distributing  plants. 

Following  a  full  review  of  the 
exceptions  and  the  record,  we  affirm  the 
recommended  decision  that  the  net 
shipments  provision  should  apply  to  all 
qualifying  shipments  to  distributing 
plants  by  supply  plants,  whether  or  not 
the  supply  plants  are  in  a  unit.  The  net 
shipments  provision  assures  that 
transfers  moved  to  the  fluid  market  will 
be  for  fluid  demand  and  not  merely  for 
qualification.  This  is  all  the  more 
important  in  view  of  the  fact  that 
8hi)}ping  requirements  are  intended  to 
satisfy  the  Class  I  needs  of  the  market. 

Kraft's  exception  noted  that  the 
continued  (or  renewed)  need  for  the  net 
shipments  provision  was  not  explored  at 
the  hearing.  We  agree,  and  note  further 
that  there  was  no  proposal  to  eliminate 
the  net  shipments  provision,  which  is 
now  in  the  order.  Moreover,  this 
provision  now  appUes  to  all  qualifying 
shipments  to  pool  distributing  plants  by 
supply  plants  (as  now  defined  unider  the 
order)  and  by  reserve  supply  plants 
subject  to  a  call  issued  by  the  market 
administrator.  The  recommended 
decision  in  this  regard  was  consistent  in 
its  treatment  of  qualifying  shipments. 

In  addition,  application  of  the  net 
shipments  provision  to  all  qualifying 
shipments  to  pool  distributing  plants 
from  supply  plants  is  especially 
appropriate  in  view  of  the  provisions 
adopted  earlier  in  this  proceeding 
whereby  the  pool  will  pay  part  of  the 
costs  for  assembling  milk  at  supply 
plants  and  transferring  it  to  other  pool 
distributing  plants  for  Class  I  use. 

In  the  exceptions  on  this  matter, 
concern  was  expressed  that  where  only 
token  shipments  are  required  for 
individual  plants  in  a  unit,  such  supply 
plants  may  have  shipments  disqualiHed 
because  a  distributing  plant  operator 
moves  milk  in  a  way  to  disqualify  the 
shipments  from  supply  plants.  We 
recognize  that  this  could  happen. 
Therefore,  it  is  important  that  both  the 
shipping  and  receiving  handlers 
understand  the  order's  requirements  and 
communicate  with  each  other  to  avoid 
such  a  result.  We  also  note  that  the 
order  will  require  shipments  by  each 
plant  in  a  unit  in  only  Hve  of  the  six 
months  that  the  unit  must  qualify.  Thus, 
during  the  August  through  January 
qualifying  period,  each  plant  in  a  unit 
has  an  extra  month  in  which  to  qualify 
for  automatic  pool  status  in  the 


following  February  through  July.  Since 
only  limited  shipments  are  required  of 
such  plants,  this  should  somewhat 
lessen  the  concern  about  losing  pool 
status. 

For  the  foregoing  reasons,  the 
exceptions  concerning  the  net  shipments 
provision  are  denied. 

The  order  will  require,  as  CMPC 
proposed,  that  the  shipping  requirement 
for  any  unit,  whether  operated  by  a 
cooperative  or  proprietary 
organization(8),  be  double  that  required 
for  the  operator  of  an  individual  supply 
plant.  Temporary  revisions  to  increase 
shipping  requirements  would  apply  to 
units  at  the  same  rate  specified  for 
individual  supply  plants,  not  at  twice 
the  rate.  The  double-shipping 
requirement  for  units  is  one  way  to 
discourage  abuse  of  the  unit  pooling 
privilege  through  leased  plants  or  other 
arrangements  that  tend  to  accommodate 
the  selling  of  pool  qualification 
standards.  Since  the  shipping 
requirements  adopted  are  at  low  levels 
(3-5  percent),  a  unit  would  still  be 
required  to  ^ve  up  a  relatively  small 
portion  of  its  milk  supply  in  return  for 
the  privilege  of  pool  participation. 

Several  parties  took  exception  to  the 
requirement  that  units  ship  double  the 
percentage  of  receipts  required  to  be 
shipped  by  individual  plants,  and  argued 
that  units  and  individual  supply  plants 
should  have  the  same  shipping 
requirements.  TAPP  claimed  that  the 
double  shipping  requirements  will 
encourage  the  selling  of  pool 
qualification  standards  and  will  not 
result  in  the  movement  of  more  fluid 
milk  from  proprietary  manufacturing 
plants.  TAJPP  added  that  with  increased 
production  in  the  market,  there  is  no 
need  for  six  to  ten  percent  shipments 
from  units.  Kraft  held  the  view  that 
proponent  proposed  the  double 
shipments  because  it  would  not  be  a 
burden*to  them,  as  it  would  be  to 
smaller  handlers  on  the  market,  to  meet 
the  standard  since  they  already  ship  in 
excess  of  such  amount. 

Contrary  to  views  expressed  in  the 
exceptions,  the  double  shipments 
requirement  for  units  should  discourage 
the  selling  of  pool  qualification.  As  a 
handler  adds  plants  to  a  unit  the  unit 
must  ship  larger  volumes  of  milk.  If  units 
are  established  where  the  arrangement 
is  that  money  moves  instead  of  milk,  the 
burden  increases  for  the  plants  that  do 
ship.  Due  to  the  double  shipping 
requirements  for  units,  a  handler  would 
be  expected  to  reach  a  point  where 
adding  more  plants  strictly  for  a  fee 
would  not  be  as  feasible  as  it  would  be 
if  the  requirement  was  the  same  as  for 
individual  plants.  This  is  precisely  the 
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and  the 
authority  to 
down  in  rei 


reason  citedl  by  CKff*C  for  propostag  the 
higher  peifoteanoe  standard  for  units. 
Also,  the  record  does  not  provide  a 
basis  for  cott^ludii^  that  the 
cooperative^  (CMPC)  wrill  be  any  less 
burdened  by  the  unit  shipping 
requirement  flian  «nU  other  handlers. 

In  regards  to  the  concern  that  the  . 
amount  required  from  units  is  too  high  in 
view  of  the  iiarket's  production  figures, 
both  the  Dir^tor  of  the  Dairy  Division 
t  administrator  have  the 
ust  the  percentage  op  or 
ose  to  the  maricet's  needs. 
Therefore,  this  should  pose  no  problem. 

Finally,  in  fesponse  to  Kraft's  point, 
handlers  are  0iven  several  options 
concerning  ^  pooling  of  their  plants,    x 
Being  part  of  la  unit  is  but  one  option  ana 
was  proposed  to  give  handlers  the 
flexibili^  and  economies  of  combining 
operations.  The  double  shipment 
requirement; under  such  circumstances  is 
necessaiy  fdij  reasons  previously  stated. 
For  these  reajwns  the  exceptions  to  the 
shipping  req^aiements  for  units  are 
denied. 

It  is  necestory.  as  proposed,  to  specify 
that  all  plantf  included  in  a  unit  must  be 
located  in  Ifai^  State  of  Wisconsin  or  in 
that  portion  jdf  the  State  of  Illinois  that  is 
within  the  njarketing  area  of  the  Chicago 
Regional  orqer.  Absent  this  restriction, 
plants  in  distint  areas  could  become 
pool  supply  blants  under  the  Qiicago 
order  by  shiroing  just  one  load  per 
mondi.  Suchi^  not  die  intent  of  the  unit 
pooluig  provision.  The  geographic 
restriction  iaj  Appropriate. 

A  major  cMicem  expressed  at  the 
hearing  centeredaround  the  practice  of 
handlers  leaUng  plants  to  be  mcluded  in 
a  unit.  Stronglsentiments  were 
expressed  tMt  any  leased  plants 
included  in  a  unit  must  be  controlled 
and  operated  by  the  handler.  Various 
lease  criteria  |wa«  suggested  as 
necessary  to  prevent  a  "i^am"  lease, 
such  as  whe^f  die  pooling  handlers  pay 
one  dollar  p^  year  and  then  receive  a 
fee  from  the  plant  operator  for  pooling 
the  milk.  It  vtas  suggested  for  example, 
that  the  poolAg  handler  must  be  held 
responsible  li^r  paying  producers  who 
deliver  milk  tp  die  leased  plant  Another 
suggestion  «r«s  Ihat  the  pooling  handler 
must  control:  die  leased  operation  in 
order  for  it  to  be  considered  a  bona  fide 
lease.  Finalfy;  there  was  a  question 
about  whetfa^  the  operation  of  the 
leased  plant  l4iould  be  accounted  for  in 
the  books  aiid  records  of  the  pool 
handler.  Tbei  tesponse  was  affirmative. 

Because  o(Uba  concern  about  sham 
leases  and  sflUiig  pool  qualification, 
measures  to  tirevent  or  at  least  nnnimize 
such  precticM  should  be  adopted. 
Accordiogly^  it  will  be  necessary  to 
demonstrate!  diat  a  leased  plant  meets 


the  following  conditions  in  order  to  be  a 
pool  plant  in  a  unit: 

1.  The  unit  operator  is  responsible  for 
paying  producers  who  ship  to  the  leased 
plant. 

2.  The  unit  operator  controls  and 
manages  (either  direcUy  or  indirecdy) 
the  leased  plant; 

3.  The  books  and  records  of  the  unit 
operator  reflect  the  ongoing  activities  of 
the  leased  plant  by  including  the  gross 
value  of  all  producer  milk  pooled  by  the 
handler  that  operates  the  leased  plant 
and  employee  payroll  or  independent 
contractor  records  reflecting  the 
handler's  financial  responsibility  for 
operatioi  of  the  plant 

These  requirements  are  modified  from 
those  listed  in  the  recommended 
decision  based  on  exceptions  submitted 
by  AMPI,  C3klPC  Dean,  NFO  and 
FUMMC  Aldiough  these  parties  agreed 
that  "sham"  leases  should  be  prevented, 
they  stated  that  there  are  oiany  bona 
fide  leasing  arrangements  that  would 
not  meet  the  strict  requirements  of  the 
recommended  decision.  For  instance, 
when  the  lessor  provides,  for  a  fee, 
many  of  the  services  and  functions 
specified  in  the  recommended  decision. 
These  services,  spelled  out  in  such 
leases,  may  include  providing  of 
properly  qualified  employees  for  record 
keepmg,  janitorial  sovices,  and  cleaning 
and  sanitizing  both  the  trucks  and  the 
facilities.  Thoefbre,  the  order  language 
should  be  modified  to  recognize  those 
situations  where  a  handler  contracts  for 
services  at  a  leased  plant 

Also  in  its  exceiMons,  CMPC 
expressed  a  concern  that  the  inclusion 
of  a  specific  additional  requirement  diet 
the  handler  of  a  leased  plant  be 
responsible  for  payments  to  producers  is 
redundant  and,  unless  modified,  might 
permit  the  negative  inference  that  there 
may  be  instances  where  a  leased  plmit 
handler  may  not  be  responsible  for 
payments  to  producers.  On  the  contrary, 
what  was  recommended  serves  to 
highlight  the  responsibilities  of  a 
handler  that  leases  a  plant(s).  There 
should  be  no  mistake  diat  these  specific 
requirements  are  to  be  met  by  all  such 
handlers  if  a  lease  is  to  be  a  bona  fide 
one.  Thus,  the  exception  is  denfed. 

CMPC  also  suggested  more  detailed 
criteria  for  eliminating  "sham"  leases. 
However,  what  was  recommended  (with  . 
the  exception  of  adding  contractual 
leeway)  should  be  sufficient  in 
preventing  "sham"  leases.  Accordingly, 
this  exception  is  denied. 

These  requirement*  should  serve  to 
prevent  or  at  least  inhibit  the  pooling  of 
sham  leases,  espedaUy  whan  ooiqiied 
with  the  doubled  shipping  requirements 
for  units,  and  shoukisatiafy  the  mmket 
administrator  that  4ie  handlen  involved 


have  established  a  bona  fide  lease. 
These  measures  are  adopted  in  direct 
response  to  industry  concerns  over  psst 
abuses  of  a  unit  poking  provision. 

Any  handler,  or  any  two  or  more 
handlers  should  be  allowed  to  form  a 
unit  of  plants.  The  imit  could  include,  for 
example,  supply  plants  of  two 
cooperatives,  a  cooperative  and  a 
proprietary  handler,  or  two  proprietary 
handlers.  An  agreement  certified  to  the 
market  administrator  by  all  parties  to 
the  agreement  will  notify  the  maiket 
administrator  as  to  which  plants  will  be 
in  a  unit  and  which  handler  is 
responsible  under  the  agreement  for 
meeting  the  performance  requirements. 
The  market  administrator  should  receive 
such  catificatim  and  list  of  plants  to  be 
included  in  each  unit  by  July  15  for  the 
following  August-July  period.  Changes 
in  unit  makeup  may  be  made  after 
advance  notice  in  vrriting  to  the  market 
administrator.  If  a  unit  does  not  meet  its 
shipping  requirement,  the  handler 
responsible  under  the  order  for  the  unit 
shall  inform  die  market  administrator 
which  plant  or  plants  shall  be  depooled. 
If  the  handler  fkils  to  do  so.  the  market 
administrator  shall  determine  which 
plant{s)  will  lose  pool  status  by  first 
eliminating  the  last  plant  on  Oie  Ust 
then  the  next  and  so  on  until  deliveries 
are  adequate  to  qualify  the  remaining 
plants  in  the  unit  Inclusion  of  this 
provision  will  remove  any  uncertainty 
as  to  how  the  order  will  apply  in  the 
event  a  unit  fails  to  meet  the 
performance  requirements.  Each  plant 
included  in  a  unit  during  the  months  of 
February  through  July  must  have  been 
qualified  as  a  pool  plant  either 
individually  or  as  a  member  of  a  unit 
during  the  previous  August  through 
January. 

The  order  also  should  recognize  that  a 
handler  in  a  unit  may  sell  the  business 
or  close  down  because  of  failure  of  the 
business.  In  auch  an  event  language  is 
provided  in  the  order  to  allow  the  unit  to 
reoiganize  to  reflect  the  changed  status 
of  unit  participants.  Failure  to  include 
such  a  provision  would  leave  the  order 
unclear  as  to  the  status  of  a  unit  if  such 
a  change  occura. 

Under  a  unit  pooling  provision,  all 
supply  plantjiandyiers  have  an         ■    ^ 
opportunity  to  Adfill  their 
responsibilities  to  the  flukl  sector.  At  the 
same  time,  the  order  will  allow 
flexibility  so  that  efficiencies  and 
economies  aiay  be  realized  in  meeting 
those  responsibiUties. 

If  dies*  previsioiis  were  not  adopted, 
then  it  would  be  expected  that  milk 
would  often  move  in  an  inefficient  and 
costly  manner,  which  would  be  contrary 
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to  the  intent  of  the  Act  to  foster  stable 
and  orderly  marketing  conditions. 

3.  Definition  of  supply  plant  and 
reserve  supply  plant.  The  definition  of  a 
supply  plant  should  no  longer  include  a 
minimum  storage  capacity.  Also,  this 
order  should  no  longer  define  a  resep^e 
supply  plant.  \ 

CNffPC  proposed  eliminating  the     \ 
storage  capacity  requirement  for  supply 
plants  under  the  Chicago  Regional  order. 
In  support  of  its  proposal,  the 
spokesman  claimed  that  constant 
improvements  in  dairy  technology  have 
made  it  difficult  for  handlers  to  know 
the  precise  sizes  of  milk  trucks  and 
tankers  that  go  in  and  out  of  their  milk 
plants.  He  stated  that  without  such 
knowledge,  a  handler's  plant  might  not 
qualify  as  a  supply  plant  simply  because 
its  storage  capacity  did  not  equal  or 
exceed  the  largest  shipment  in  or  out. 

Currently,  a  supply  plant  (other  than  a 
reload]  regulated  under  Order  30  must 
maintain  storage  capacity  sufHcient  to 
hold  the  largest  single  quantity  of  milk 
either  received  at  or  shipped  from  the 
plant  as  a  single  load.  Such  provision 
was  found  to  be  necessary  to 
demonstrate  that  the  supply  function 
(i.e..  assembling  milk  from  farms  at  a 
location  near  such  farms  for  efficient 
shipment  to  distant  distributing  plants) 
is  performed  with  respect  to  milk 
received  at  or  shipped  from  the  plant. 
(Official  Notice  is  taken  of  the  Assistant 
Secretary's  decision  of  August  6, 1971 
(36  FR 14745).)  The  issue  at  that  time 
concerned  the  pooling  of  milk  that  never 
was  intended  for  Class  I  purposes.  It 
was  decided  that  if  a  supply  plant  at 
least  had  storage  capacity  equal  to  the 
largest  shipment  of  milk  in  or  out  of  the 
plant,  then  it  would  be  able  to  hold 
reserve  milk  and  thus  give  the 
appearance  of  Class  I  readiness. 

Proponent  pointed  out  that  the  order's 
reserve  supply  plant  definition  does  not 
set  specific  requirements  in  regard  to 
storage  capacity.  This  double  standard 
in  storage  capacity,  he  asserted,  should 
not  continue.  The  fact  that  the  lack  of 
storage  capacity  at  ten  reserve  supply 
plants  has  not  caused  the  market 
administrator  any  problem  speaks  in 
favor  of  its  demise,  he  added. 

At  the  hearing,  only  WCMA  spoke  out 
against  the  proposal.  WCMA's  witness 
questioned  whether  the  order's  supply 
plant  definition  should  be  so  liberal. 

Thirteen  years  after  the  storage 
capacity  requirement  became  effective, 
reserve  supply  plant  provisions  were 
installed  and  most  of  the  then  supply 
plants  chose  to  be  regulated  as  reserve 
supply  plants.  Reserve  supply  plants 
were  not  required  to  maintain  storage 
capacity  because  at  the  time  of  that 


hearing,  the  industry  did  not  make  a 
case  for  such  a  requirement. 

Presently,  there  are  102  reserve  supply 
plants  and  only  five  supply  plants 
regulated  under  Order  30.  However,  as  a 
result  of  this  proceeding  there  will  no 
longer  be  reserve  supply  plants;  instead, 
the  107  plants  will  all  be  supply  plants  if 
they  choose  to  meet  the  supply  plant 
standards  of  the  order  which  would 
include,  if  not  changed  herein,  the 
minimum  storage  capacity  requirement. 
However,  as  stated  previously,  the 
reload  plants  do  not  have  to  maintain 
storage  capacity.  Out  of  all  107  plants, 
97  have  some  storage  capacity,  yet  only 
75  have  storage  capacity  in  excess  of 
55,000  pounds. 

As  stated,  the  102  reserve  supply 
plants  have  been  exempt  from  any 
storage  capacity  requirement  since 
September  1. 1984.  Although  these 
plants  would  now  be  supply  plants,  they 
should  continue  to  be  exempt  fi-om  the 
storage  capacity  requirement,  as  should 
all  supply  plants.  Otherwise,  a  plant 
which  for  three  years  has  not  had  to 
consider  such  matters,  could  lose  its 
pool  status  if  a  tanker  load  in  or  out  of 
the  plant  turned  out  to  be  larger  than  the 
supply  plant's  storage  capacity.  The 
supply  plant  would  not  be  a  pool  plant 
because  its  storage  capacity  was 
inadeqjLiate.  However,  as  proponent 
pointed  out.  this  inadequacy  may  be  due 
to  technological  improvements  in  the 
size  of  tank  trucks.  Plants  should  not  be 
depooled  simply  because  they  cannot 
keep  pace  with  such  improvements. 
Accordingly,  the  8up{fly  plant  storage 
capacity  requirement  should  be 
removed.  Furthermore,  in  establishing  a 
plant's  association  wiOi  the  fluid  maricet 
the  pool  supply  plant  shipping 
requirement  will  have  to  be  met.  Such 
performance  should  be  enough  to 
demonstrate  that  a  plant  is  fulfilling  its 
supply  function. 

To  accommodate  the  removal  of 
storage  requirements,  conforming 
changes  must  be  made  in  the  definition 
of  a  "plant"  under  the  Chicago  order. 
Since  the  supply  plant  definition  will  no 
longer  make  any  distinction  between  a 
supply  plant  with  storage  capacity  and 
one  without  it,  (i.e.  reloads)  then  the 
plant  definition  should  likewise  make  no 
distinction  between  such  plants. 
Accordingly,  the  plant  definition  has 
been  revised  to  broadly  include  milk 
plants  that  may  qualify  as  pool  plants. 
However,  a  reference  to  unloading  milk 
into  a  tank  truck  in  a  plant  is  included  to 
make  it  clear  that  producer  milk  so 
handled  will  be  considered  as  physically 
received  at  a  supply  plant 

In  light  of  other  changes  made  herein 
concerning  pool  plant  requirements, 
there  is  no  longer  a  need  to  define 


reserve  supply  plants.  Accordiiigly.  such 
definition  and  any  references  to  such 
throughout  the  order  should  be  removed 

4.  Definition  of  producer  milk,  (a) 
Producer  delivery  requirement.  The 
producer  delivery  requirement  (i.e.  the 
"touch-base"  requirement)  of  Order  30 
should  be  relaxed.  In  this  regard,  only 
during  the  six  months  of  August  through  ' 
January  should  one  day's  milk 
production  of  an  individual  producer  be 
physically  received  at  a  pool  plant  to 
quality  such  producer's  milk  for 
diversion  to  nonpool  plants.  However, 
throughout  the  year,  the  milk  of  a  dairy 
farmer  who  was  not  a  producer  during 
the  previous  month  would  not  be  eligible 
for  diversion  unless  one  day's 
production  is  received  at  the  pool  plant 
reporting  the  milk  during  the  month.  The 
order  now  provides  that  the  touch-base 
requirement  apply  for  each  month  and 
requires  a  dairy  farmer  who  was  not  a 
producer  during  the  previous  month  to 
touch-base  before  any  of  such 
producer's  milk  can  be  eligible  for 
diversion. 

CMPC  proposed  replacing  the  monthly 
touch-base  requirement  with  a 
requirement  whereby  the  milk  of  a  dairy 
farmer  who  was  not  a  producer  during 
the  previous  month  would  not  be  eligible 
for  diversion  unless  one  day's 
production  is  received  at  the  pool  plant 
reporting  the  milk  during  the  succeeding 
two  calendar  months.  There  was  no 
opposition  to  this  proposal  at  the 
hearing  or  in  post-hearing  briefs. 

Proponent's  witness  claimed  that 
requiring  one  day's  milk  production  of 
each  producer  to  be  delivered  to  a  pool 
plant  each  month  causes  undue  pumping 
and  hauling  of  milk.  This,  he  said,  is 
done  solely  to  insure  that  the  milk  of 
these  producers  is  eligible  to  be  shipped 
directly  to  nonpool  manufacturing 
outlets  and  remain  pooled. 

The  purpose  of  requiring  individual 
producers  to  touch-base  is  to  insure  that 
they  are  genuinely  associated  with  the 
fluid  market.  Thus,  it  is  known  that  the 
producers  with  milk  pooled  on  this 
market  are  capable  of  delivering 
approved  Grade  A  milk  to  pool  plants.  It 
is  desirable  that  this  practice  be  carried 
out  without  interfering  with  efficient 
marketing  while  maintaining  the 
integrity  of  the  order.  It  is  unnecessary 
to  require  the  milk  of  each  producer  to 
touch-base  each  month  to  achieve  this 
goal. 

Accordingly,  the  order  should  require 
that  at  least  one  day's  production  of  a 
producer  be  physically  received  at  e 
pool  plant  during  each  of  the  months  of 
August  through  January  in  order  for  any 
of  ^at  producer's  milk  to  be  eligible  to 
be  diverted  to  nonpool  plants  and 


Fedewl  Regtoter  /  Vol.  53.  No.  124  /  Tuesday.  June  28.  1988  /  Proposed  Rules 


24309 


remain  pool  lAUk.  One  day's  production 
during  each  of  Ithe  milk-short  months  is 
sufficiant  to  domonstrate  an  association 
between  producers  and  the  market 

Nonetheless,  throughout  the  year,  at 
least  one  day's  production  of  a  dairy 
fanner  who  was  not  a  producer  during 
the  previous  month  should  be  physically 
delivered  to  a  |>ool  plant  during  the 
month  in  ordejn  for  any  of  that  milk  to  be 
eligible  for  diversion.  Although  this 
means  that  initial  deliveries  would  be 
made  during  the  flush  as  well  as  the 
milk-short  maqths,  an  association  of  the 
milk  of  new  pf^ducers  with  the  Chicago 
market  must  l)s  established,  even  if  such 
shipments  interfere  with  e^icient 
marketing.  Hqiyever,  the  change  made 
herein  to  the  initial  touch-base 
requirement  should  provide  handlers  a 
greater  flexibjUty  in  making  these 
deliveries. 

CMPC  in  its  comments  and  exceptions 
supported  having  eadi  producer  touch 
base  each  mo|ith  during  the  August 
through  January  supply  plant 
qualiflcation  period.  On  the  other  hand, 
AMP!  urged  in  its  exceptions  that  a 
touch-base  shipment  be  required  for 
each  producei|  f)nly  one  time  each  year. 
The  exceptioitfl  filed  on  behalf  of  NFO 
and  FXJMMC  argued  that  any  touch-base 
requirement  is  nothing  more  than  a 
"•  *  •  useless,  inefficient 
nuisance  *  *  *."  that  should  be 
eliminated.  Both  CMPC  and  AMPI 
maintained  th^  in  any  month  in  which  a 
supply  plant  claims  as  a  qualifying 
shipment  milk  moved  from  a  producer's 
farm  to  a  distijitiuting  plant  such 
producer  should  be  required  to  touch 
base  one  time]  during  the  month  by 
delivering  milklto  the  supply  plant.  The 
purpose  for  sii^  a  reqiiiremant  would 
be  to  indicate  tb  the  market 
administrator  iwhich  handler  (the  supply 
plant  operatoi!  Or  the  distributing  plant 
operator)  would  be  responsible  under 
the  order  for  the  milk.  One  exception 
also  expressed  the  view  that  it  is 
confusing  and  sdministratively 
burdensome  to  have  a  touch-base 
requirement  just  six  months  of  the  year. 

As  previously  indicated,  a  touch-base 
requirement  is  ustified  in  order  to 
establish  prodt  cer  association  with  the 
market  Morebter.  it  is  administratively 
desirable  to  hsve  such  association  tied 
to  a  specific  pUnt  (and  thus  a  specific 
handler)  wherjel  the  order  recognizes  as 
qualifying  shii^teents  milk  diverted  from 
a  supply  plant  to  a  pool  distributing 
plant  Ab«ent  some  such  mechanism,  the 
market  admin(9trator  may  have 
difTiculty  deteHnining  whidi  handlers 
are  responsible!  for  certain  producers. 

A  related  re^n  for  having  a  touch- 
base  requirenSE^t  in  this  order  is  that  it 
will  complem^^^  the  criteria  that  the 


order  will  now  specify  for  demonstrating 
a  bona  fide  leased  plant  operation  of  a 
handler.  "The  market  administrator  will 
be  able  to  verify  the  Ust  of  producers 
associated  with  a  leased  plant  at  least 
during  the  months  when  supply  plants 
must  ship  milk  to  distributing  plants  to 
qualify  as  pool  plants. 

The  arguments  about  causing 
inefficient  movements  of  milk  are  not 
convincing  because  even  with  a  one  day 
per  month  touch-base  provision  in  the 
fall  months,  the  milk  of  each  producer 
may  still  be  diverted  to  another  plant(s) 
on  359  days  of  the  year.  Likewise,  we 
question  whether  handlers  will  be 
unduly  confused  by  the  touch-base 
requirement  adopted  herein,  especially 
since  it  will  operate  concurrently  with 
the  supply  plant  shipping  requirements. 
Certainly,  such  a  requirement  should  be 
less  confusing  than  requiring  handlers  to 
be  sure  that  each  producer  whose  milk 
is  diverted  from  a  supply  plant  to  a 
distributing  plant  has  touched  base  on  a 
month-by-month  basis,  as  suggested  by 
CMPC  and  AMPI. 

Finally,  we  do  not  think  that  it  is 
necessary  to  have  producers  touch  base 
if  their  milk  is  diverted  from  a  supply 
plant  to  a  distributing  plant  during  the 
months  of  February  through  July.  Only 
in  unusual  ciroumstances  would  such 
shipments  be  considered  as  qualifying 
shipments  for  a  supply  plant 

For  the  foregoing  reasons  the 
exceptions  are  denied. 

(b)  Limitation  on  diversions  to 
nonpool  plants.  There  should  not  be  a 
limit  on  the  amount  of  a  handler's 
producer  milk  that  may  be  delivered  to 
nonpool  plants  and  still  be  pool  milk. 
Currently,  the  percentage  limitation  is 
equal  to  the  market's  combined  Class  II 
and  in  utilization  percentage  in  the 
same  month  of  the  preceding  year. 

CMPC  proposed  eliminating  the 
diversion  limit.  This  proposal  also  was 
unopposed.  Proponent  said  that  the  limit 
on  the  amount  of  milk  that  a  pool  plant 
can  divert  like  the  touch-base 
requirement  causes  unnecessary  and 
uneconomic  shipments  of  milk  simply 
for  pooling  purposes.  CMPC  believes 
that  handlers  should  not  be  subject  to 
such  costly  obstacles  when  they  are 
carrying  out  a  basic  precept  of  the  order 
program  in  Chicago,  that  being  to  pool 
all  the  Grade  A  milk  of  producers. 
CMPC  also  believes  that  the  elimination 
of  both  the  touch-base  requirement  and 
the  diversion  limit  provision,  in 
conjunction  with  the  implementation  of 
unit  pooling  (i.e.,  per  CMPC's  proposal 
No.  6.  issue  No.  2  herein),  should  enable 
handlers  to  serve  the  market  from  ttie 
closest  plants,  thereby  reducing  hauling 
and  associated  costs. 


In  the  Chicago  market,  the  amount  of 
milk  that  has  been  allowed  to  be 
delivered  directly  to  nonpool 
manufacturing  plants  and  still  remain 
pool  milk  has  been  the  reciprocal  of  the 
market's  Class  I  use  during  that  month 
of  the  previous  year.  This  has  been 
complementary  to  the  order's  supply 
plant  shipping  requirement  However,  as 
adopted  herein,  pool  supply  plants  will 
be  required  to  deliver  only  3  or  5  percent 
of  their  producer  milk  supplies,  and  this 
may  be  decreased  to  zero  or  increased 
to  10  percent.  With  such  low  shipping 
requirements,  it  is  not  reasonable  to 
keep  a  diversion  limitation  that  on  the 
average  in  1986  would  have  limited 
diversions  to  nonpool  plants  to  80 
percent  of  a  handler's  milk  supply.  This 
limit  coupled  with  the  new  shipping 
requirements  would  most  likely  result  in 
unnecessary  and  costly  movements  of 
milk.  In  addition,  the  accompanying 
unnecessary  pumping  of  milk  would 
result  in  reduced  milk  quality. 

Proponent  did  not  suggest  a  limit  that 
corresponds  with  the  new  shipping 
requirements.  Rather,  CMPC  proposed 
the  complete  removal  of  diversion  limits. 
Given  the  "smallness"  of  the  shipping 
requirements  adopted  herein,  and  the 
fact  that  this  requirement  may  be 
decreased  all  the  way  to  zero  if 
conditions  warrant  such,  we  concur  with 
proponent  that  the  diversion  limit 
should  be  feraoved.  Such  a  change 
promotes  the  efficient  handling  of  milk 
and  better  milk  quaUfy. ' 

It  should  be  noted  that  the  removal  of 
the  diversion  limits  should  not  cause 
milk  to  "loaded"  onto  the  Chicago 
market.  Virtually  all  of  the  Grade  A  milk 
supply  in  the  Older  30  prociuement 
areas  is  pooled  under  Federal  orders. 
Accordingly,  Grade  A  producers  in  the 
area  are  pesently  sharing  in  the 
proceeds  of  the  fluid  market  that 
generally  affords  them  the  most 
favorable  returns.  Therefore,  there  is 
little  likelihood  of  reserve  supplies  of 
other  markets  being  shifted  to  the     -^'^ 
Chicago  market  pool. 

In  light  of  the  foregoing,  corresponding 
provisions  which  deal  with  over- 
diverted  milk  should  also  be  removed 
from  the  order. 

5.  Location  adjustments.  The  plant 
location  adjustments  for  handlers  and 
for  producers  should  not  be  changed. 
Zone  16  should  remain  the  outermost 
zone  with  an  adjustment  of  minus  36 
cents  per  hundredweight  and  no 
adjustment  should  result  in  a  price  less 
than  the  Class  HI  price  for  the  month. 

As  modified  at  the  hearing.  Dean  et  al. 
proposed  expanding  the  minus  location 
adjustment  schedule  for  locations 
beyond  250  miles  from  the  Chicago  cify 
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haU  at  a  cale  of  U  omis  per  13  miles. 
However,  the  tCiimeaola  Wieoawiia  (M- 
W)  price  wowM  be  lower  bold  oC  any 
such  adjasinent  This  cbaaee  woahl 
apply  to  plani  hwation  adjurtments  for 
boki  h— dtera  and  producen.  As 
originaUjr  pdbBihed  in  tfie  Nottoe  of 
HeaiH«  (52  FR IHM).  Dean  et  al. 
proposed  eUmiiiatmg  the  "anabber"  tfwt 
prevents  the  Class  I  price  from  being 
reduced  below  the  Class  HI  price. 

hi  support  of  ks  modified  proposal. 
Dean  et  ri.'s  spokessMMi  cbined  diat 
such  chai^  is  Beaded  in  order  to  more 
nearly  reflect  the  valse  of  imlk  2S0  miles 
beyond  the  city  hall  ci  Chicago.  He 
stated  tiiat  it  ia  aiueaKsitic  to  <h«w  a  line 
and  assarae  a  constant  cost  of  hauling 
beyond  aacli  poinft. 

Praponent  uKliBed  an  exhibit  already 
in  dw  fecord  to  show  that  the  average 
hauling  cost  to  Chicago  from  plants  in 
the  present  Zone  W  was  $1.27  per 
hundredweight.  This,  he  staled,  for 
exceeds  the  ordei's  SB-cent  edfastnient 
for  fliat  vone.  Alttoug^  ^  Dean  et  al. 
propoaal  would  not  ^iy  cover  the 
ha^rfingcost,  proponent  believed  that  it 
would  be  a  step  in  the  right  tfirectton  to 
aid  in  die  Iranspartation  of  milk  from 
the  <fistanl  loca^ons. 

Dean  et  ai.'s  spokesman  also  stated 
that  the  present  order's  ^atment  of 
zone  pricing  beyond  250  miles  from  the 
city  haH  in  Chicago  is  inequitable.  He 
pointed  out  that  because  the  order 
draws  a  line  beyond  which  all  milk  is 
subject  to  the  same  adjustment,  a 
ngnificant  amount  of  producer  milk  is 
being  priced  differently  than  most  of  the 
producer  milk  on  the  maiket.  IVoponent 
holds  that  greater  equity  could  be 
achiered  if  the  order  would  price  each 
handler's  milk  on  an  identical  basis, 
which  can  only  come  about  if  the  price 
is  adjusted  beyond  Zone  15  at  the 
constant  rate  of  minus  £.3  cents  per  15 
miles. 

CMPC  supported  the  Dean  et  al. 
modified  proposal  for  zone  extension  in 
spite  of  the  fact  that  CMPC  members 
operate  Hve  plants  localed  in  die 
present  Zone  16  that  would  be  affected 
by  such  a  change.  C^fi'Cs  spokeman 
stated  that  the  order  must  recognise  that 
it  costs  money  to  move  milk. 
Establishing  Zmie  16  as  an  endless  zone 
for  the  Chicago  Regional  order,  he  said, 
has  caused  an  overvalaation  of  milk  in 
that  zone.  He  added  that  sudi  a  diange 
in  the  order  should  cause  present  Zone 
16  plant  operators  te  re-evaluate  their 
economic  situations.  He  speculated  that 
those  plant  handler*  who  would  be  able 
to  receive  naore  money  lor  their 
producers  from  another  order's  pooled 
funds  would  choose  to  become  regulated 
under  that  other  order.  However,  he  did 


not  foresee  wiHk  being  depoolad  ■■  a 
result  of  mna  extension. 

Both  WCMM  and  TAFP  ki  tlieir  briefe 
opposed  the  lodffied  aoae  cKtenaion 
proposal  OB  6ie  basis  that  sach  wmM 
send  pwdBoers  and  plants  into  disarray, 
not  knowing  which  market,  if  any.  to  be 
pooled  under  from  aionth  to  moiMk. 
They  contended  that  stability  in  the 
mailceftplace  is  a  hi^ier  priority  item 
than  eqaHy,  FMhennore.  they  itoessed 
thai  die  modtfied  itnqiosal,  if  adopted. 
wobM  signifiBMitly  oost  the  praaent 
Zoan  la  timdaueis  while  it  would 
benefit  (he  rest  a  mere  penny  a 
hundreifa»eight 

Kraft,  wbioh  operates  t«ro  plants  in 
present  Za«e  M,  did  not  favor  the 
proposed  chongcs,  Moieuwi,  luan 
believes  thai  th«  rahng  of  the 
AdmiiiishuUwc  Law  fadge  which 
allowed  a  reiimon  vt  substituKon  of 
Dean  et  al.'s  location  adjustment 
propoaal  (proposal  no.  M)  in  ttie  NoMoe 
of  Hewing)  shoaki  be  revereed.  At  the 
haaring  vui  fn  its  post-hearing  brief, 
Kraft  argued  that  proponent's 
modification  of  the  oripnat  proposal 
went  beyond  the  scope  of  the  hearing. 
Becaose.  fai  general.  Dean  et  al.'* 
original  proposal  woidd  not  have 
afiected  Zone  16  producen  due  to  die 
fact  that  the  Zone  1  Mend  price  usually 
exceeds  the  Class  in  price  by  more  than 
36  cents,  Kraft  holds  the  view  Hiat  many 
producers  and  handlers  who  would  be 
affected  by  the  modified  proposal  (lost 
monies  estimated  to  exceed  one  million 
dollars  annoaily)  did  not  attend  the 
hearing  and  those  that  did  attend  were 
unable  to  adequately  prepare  their 
cases. 

Notvrithstanding  the  legality  tX  the 
niodi£Kation.  Kraft  beUeves  that  there 
should  be  no  further  adjustment  to  the 
Class  I  and  producer  prices  at  locations 
more  than  2S0  miles  beyond  the  Chicago 
city  hall  beoaose  within  Zone  16  milk  at 
vuioBS  locatiwis  is  of  relatively  onifoRB 
value.  In  fact,  Kraft's  jpokessMn 
revealed  that  identical  prenmuns  are 
paid  at  both  of  Kraft's  plants  even 
though  the  proposal  would  place  one 
plant  in  Zone  U  while  the  other  would 
remain  in  Zone  16.  Therefore,  it  is 
Kraft's  view  that  the  order  should  not 
create  <&tinctioBs  in  dw  price  of  Class  I 
and  fToduoer  nilk  where  no  diflerences 
can  be  justified  by  the  marketplace. 

A  brief  filed  on  behalf  of  both  NFO 
and  FUlAfGalso  contended  that  die 
modificatioa  of  proposal  No.  10  wcm  not 
within  dte  scope  of  the  Notice  of 
Heanqg.  In  the  brief,  it  was  pointed  oat 
that  the  present  "snabber"  only  comes 
into  play  when  die  M-W  price  increases 
snbstantiaQy,  causing  the  dilEerenca 
between  the  Class  UI  price  and  dm  Zone 


1  Mend  prtae  to  ha  lass  4mb  asoenls:  mt 
infrequent  occwfenoe.  Conseqaentfy. 
very  tew  parsons  in  the  indushy  arouM 
likely  have  considesed  ttie  piMahed 
proposal  to  have  been  of  great  and 
immadiate  uoneein.  However,  the 
modified  proposal  No.  10.  it  vras 
asaerted.  weald  have  a  tfisdnct  and 
immediate  impact  on  die  28  pool  plants 
h>cated  in  present  Zone  16  and  on 
certain  Order  68  hamflers  as  well.  The 
brief  added  that  several  expenenced 
witnesses  who  (fid  attend  die  hearing 
were  not  able  at  that  time  to  adeqnetely 
psapare  testiuiuity  on  die  nuKhtied 
proposal;  most  notable,  the  witnesses 
for  Kraft  and  TAfP. 

Heverdwless.  shoidd  the  Secretary 
decide  this  issue  on  Its  merits,  both 
prodocer  groups  beKeve  that  the 
proposal  shoald  be  denied  because  of 
the  hardship  such  would  cause  on  dieir 
membersldp  and  on  die  Zone  IB  plants, 
many  of  whom  would  be  al  the  Class  III 
price  most  (tf  the  time.  Fofdiermore.  they 
questioned  the  puipose  behind  a 
provision  which  could  cause  handlers  to 
become  regulated  under  another  order 
and  added  that  such  would  lead  to 
maiket  disorder. 

In  this  partidar  situation,  Dean  et  aL's 
proposal  as  published  was  to  remove 
the  Class  UI  snubber  as  the  lower  limit 
of  the  adjusted  Class  I  price.  Dean  et  aL 
modified  its  proposal  by  retaining  the 
Class  in  snobber.  and  instead, 
eliminating  the  Zone  16  snubber  on 
adjustments.  In  the  Hrst  case,  the  minus 
zone  adjustments  on  Class  I  milk,  which 
extend  out  to  a  minus  36  cents  in  Zone 
16,  could  have  applied  even  if  at  some 
point  the  Class  I  price  would  have  had  a 
lesser  value  than'  the  Class  III  price.  In 
the  second  case,  the  minus  zone 
adjustments  on  Class  I  and  producer 
mdk  would  continue  on  beyond  the 
present  Zone  16  snubber  at  a  rate  of 
minus  £.3  cents  per  IS  ouies.  but  not  to 
drop  below  the  Class  UI  price.  As 
described,  the  original  and  modified 
proposals  both  involve  amending  the 
saaw  order  provision  by  removing  one 
of  die  "soubbers". 

Although  Dean  et  aL  did  modify  its 
proposal  at  the  bearing,  doing  so  is  not 
onusuaL  ftovided  a  provision  is  open, 
for  discussion,  there  is  no  reason  why 
an  interested  party  cannot  modify  a 
proposal  by  altering  the  particulu  order 
provisi<Hi  in  sonw  manner.  Also,  most 
interested  parties  were  at  the  hearing  to 
discttss  the  ether  major  issues  of  the 
hearing  regardless  if  they  did  or  did  not 
believe  thid  a  change  in  the  location 
adjastment  provisioa  would  have 
serious  implications  for  them.  In  fact, 
the  represantati  ve  of  over  80  percent  of 
the  maikd's  producers.  CKffC,  was  at 
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the  hearing  aiid  gave  testimony  on  the 
modified  proj^psal.  FUMMC,  who 
represents  another  14  percent  of 
producers,  altp  was  there  and  had  three 
days  to  prepare  a  response  to  the 
modification.  I  Handlers  were  well 
represented  py  TAPP  and  WCMA.  Kraft, 
one  of  the  objectors,  not  only  was  at  the 
hearing  but  presumably  had  some  idea 
that  proponent  was  going  to  modify  its 
proposal  because  prior  to  the  start  of  the 
hearing  it  wallpriyy  to  two  key  exhibits 
which  clearly  showed  the  effects  of  zone 
expansion.  Finally,  all  interested  parties, 
whether  or  nb<  they  attended  the 
hearing,  could  have  filed  post-hearing 
briefs.  We  note  that  the  briefs  received 
concerning  the  zone  extension  proposal 
came  only  froim  some  of  those  present  at 
the  hearing,    j : 

For  all  the  fidregoing  reasons,  we 
concur  with  t^e  ruling  of  the  presiding 
Administrative  Law  )udge.  However,  in 
light  of  the  stiiong  exceptions  to  the 
recommended  decision,  indicating  a 
general  belief^^iat  the  notice  was 
inadequate,  aW  for  other  reasons,  the 
itcommended  decision  should  be 
reversed  on  this  issue.  Accordingly,  the 
order  should  continue  to  apply  zone 
location  adjuatments  only  out  to  the  16th 
zone. 

Based  on  the  evidence  presented  at 
the  hearing  thja  recommended  decision 
found  that  the  plant  location 
adjustments  for  handlers  and  for 
producers  should  be  computed  by  the 
market  administrator  based  on  a  revised 
location  adju^tknent  schedule  which 
extends  out  tq  the  18th  zone.  Zone 
extension  involved  adjusting  the  present 
Zone  16  adjustment  and  adding  two  new 
Zones  17  and  IB.  The  rate  of  adjustment 
from  Zone  16  to  Zone  18  would  have 
been  minus  2.9  cents  per  hundredweight 
per  15  miles,  the  rate  presently  used  in 
all  adjustments  from  Zone  5  to  Zone  15. 
Therefore,  the  revised  Zone  16  location 
adjustment  w<>^ld  have  been  minus  37.3 
cents  per  hundredweight  and  the  new 
Zone  17  and  Sjone  18  adjustments  would 
have  been  miQiis  39.6  cents  and  minus 
41.9  cents,  resjiiectively.  The  new  Zone 
18  would  have  been  the  outermost  zone 
and  would  have  included  all  plants 
located  281  miles  or  more  from  the  city 
hall  in  Chicago.  No  adjustment  would 
have  resulted  Ui  a  price  less  than  the 
Class  III  price  fior  the  month. 

However,  the  evidence  which  the 
recommended  decision  was  based  on 
was  void  of  the  testimony  of  numerous 
interested  parties  who  did  not  appear  at 
the  hearing  beiqause  they  did  not  realize 
that  the  propo^l  as  published  in  the 
Federal  Re^al|v  could  lead  to  a  general 


discussion  of  location  adjustment  rates. 
In  their  exceptions,  these  parties  stated 
that  had  they  known  what  was  to  be 
discussed,  they  would  have  made  an 
appearance  and  would  have  presented 
testimony  in  opposition  to  that  of 
proponents.  It  is  their  view  that  they  are 
being  penalized  by  a  change  that  was 
not  on  the  agenda.  Moreover,  CMPC, 
who  supported  the  modified  proposal  at 
the  hearing  stated  in  exceptions  filed  on 
behalf  of  its  member  cooperatives  that 
adoption  of  the  transportation 
allowances  (in  a  separate  action  in  this 
proceeding)  makes  the  proposed  zone 
changes  unnecessary.  Thus,  the  record 
on  this  issue  may  not  be  complete. 

In  view  of  the  concerns  expressed 
about  the  adequacy  of  notice  and 
CMPC's  view  diat  the  proposed  changes 
are  now  unnecessary,  it  is  concluded 
that  no  action  should  be  taken  on  this 
issue  based  on  the  record  in  diis 
proceeding. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinadons 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Chicago 
Regional  order  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  maricet  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 


order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest:  and 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
mariceting  agreement  upon  which  a 
hearing  has  been  held. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  Marketing 
Agreement  regulating  the  handling  of 
milk,  and  an  Order  amending  the  order  ^ 
regulating  the  handling  of  milk  in  the    '" 
Chicago  Regional  marketing  area,  which 
have  been  decided  uponas  the  detailed 
and  appropriate  means  of  effectuating 
the  foregoing  conclusions. 

It  is  hereby  ordered  that  this  entire 
decision  and  the  two  documents 
annexed  hereto  be  pubHshed  in  the 
Federal  Register. 

Determination  of  Producer  Approval  and 
Representative  Period 

January  1988  is  hereby  determined  to 
be  the  representative  period  for  the 
purpose  of  ascertaining  whether  the 
issuance  of  the  order,  as  amended  and 
as  hereby  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  the 
Chicago  Regional  marketing  area  is 
approved  -or  favored  by  producers,  as 
defined  under  the  terms  of  the  order  (as 
amended  and  as  hereby  proposed  to  be 
amended),  who  during  such 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  within 
the  aforesaid  mvketing  area. 

List  of  Subjects  in  7  CFR  Part  1030 

Milk  marketing  orders.  Milk.  Dairy 
products. 
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Signed  al  Wathiw^tan,  DC.  m  (uk  2S. 
19U. 

RofaHll 


Deputy  AssMani  Secretory.  MaHtetmgand 
Inspection  Senriaet. 

Orier  AaMiKfing  Hw  Older  R«gdaftig 
the  II II  ■ilin»fMakia«he  Chicago 
RegieuJ  Maricetiiig  Araa 

(This  order  shall  not  become  effective 
unless  and  rniti!  the  reqHirements  of 
§  900.14  of  the  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  have  been  met.) 

Findings  and  Determmatians 

The  Trndiogs  and  deteniunatiafu 
hereinafter  set  forth  supplement  those 
that  were  made  wheo  the  order  was  first 
issued  and  «vhea  it  was  anended.  The 
previous  fuidiags  aad  detemunatioos 
are  hereby  ratified  and  confuiaed. 
except  where  they  may  conflict  with 
those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreement 
and  to  the  other  regulating  the  handling 
of  milk  in  the  Chicago  Regional 
marketing  area  llie  heariog  was  held 
pursuant  to  the  provisions  of  the 
Agricultotal  Maiketiiig  Agreement  Act 
of  1937.  as  aaiended  (7  UJS.C.  601-674). 
and  the  «qiplicaUe  rales  of  practice  and 
proceduie  (7  CFR  Fart  900). 

Upon  the  iMsis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  aa  hereby  amended, 
and  an  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  su|^>lies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  liw  said  marketing  area;  and 
the  minimara  prices  specified  in  ttie 
order  as  i«reby  amended  are  sndi 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesoaie  nilk.  and  be  in  the 
public  interest:  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handiing  of  igilk  ia  the 
same  manner  as.  and  is  applicable  only 
to  persons  in  the  rei|>ective  classes  of 
industrial  or  coaunercial  activity 
specified  ia.  a  marketing  agreement 
upon  which  a  hearing  has  been  hekL 

Ckxier  Relative  to  Hdadling 

It  is  therefore  ordered  that  on  and 
after  the  effective  date  herald  the 
handling  of  milk  in  the  Chicago  Regional 
marketing  area  shall  be  in  conformity  to 


and  in  ooaipllance  witfi  tlie  lenm  and 
coiuHtiims  9t  nie  orocT.  ns  amenneo.  uid 
as  hereby  amcndad.  as  feHawK 

The  prOTFistons  of  tlw  proposed 
marketing  aywHwmt  and  order 
amending  the  order  oonlataed  in  Ike 
recommaiidod  decision  iseaed  bgr  the 
Deputy  Adamiistrator.  Mn-keting 
Programs,  on  March  «,  19M,  and 
puUiiiMd  in  Hie  Fadanl  BaiyBlu  on 
March  14.  ISM,  (5S  FR  8205).  shall  be 
and  are  the  lenns  and  provisions  of  this 
order,  amendtag  the  oider,  and  are  set 
forth  in  fidl  herein  wi^  die  foUowring 
modifications: 

1.  In  f  1030.7,  |»aragfaphs  (b)(5)  (ij.  (ii). 
and  (iii),  and  paragiijlw  (b)(B)(ii)(q  and 
(b)(6)(v)  are  revised. 

2.  Amendment  7  is  removed. 

PART  1030-  ■  yiUC  1  THE  CHICAGO 
REGIONAL  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1030  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  SecS<m  103a4  is  revised  to  read  as 

follows: 

91030.4    PlaaL 

"Plant"  means  a  building  together 
with  its  facilities  and  eqaipmeot, 
whether  oanaed  or  operated  by  one  or 
more  persons,  constituting  a  siagle 
operating  unit  or  establishment  that  has 
facilities  adeqvate  for  cleaning  tank 
trucks,  is  approved  hy  an  appropriate 
health  authority,  at  which  milk  is 
received  &om  dairy  farmers  or  other 
plants,  and  at  which  milk  is  processed 
and/ or  shipped  to  another  plant. 

3.  Section  1030.6  is  revised  to  read  as 
follows: 

§1030.6   Supply  planL 

"Supply  plant"  means  a  plant  at 
which  Grade  A  milk  is  physically 
unloaded  into  the  plant  or  a  tank  truck 
in  the  plant  and  is  either  processed  and/ 
or  shipped  during  the  month  to  another 
milk  processiiig  plant,  except  that  any 
plant  located  on  the  premises  of  a  pool 
distributing  plant  pursuant  to  fi  1030.7(a] 
shall  not  be  conridered  a  supply  plant 
unless  H  is  located  in  a  building  that  is 
entirely  separate  from  the  distributing 
plant. 

4.  Section  1090.7  is  re>d8ed  to  read  as 
follows: 


Sioaa? 

Except  as  pravided  in  paragraph  (d)  of 
this  section.  *>od  ptanl"  meanc 

(a)AdiaMi«tingplantoranit    - 
describad  ia  paragraph  ^^1^  of  tlOs 
section  hom  ndiiBh  Airing  the  flMHiHiilw 
dispoailianirfllnid  tdkV  pradacta 
specified  in  paragraph  (a)(2}  of  this 


section  is  not  lass  dian  10  percent  of  Uie 
receipt  spedfied  tn  par^gsaph  (a)(1)  or 
this  section  and  from  which  the 
disposition  of  fluid  ndlk  products 
specified  in  paragrafA  («)t3)  of  this 
section  as  a  percent  of  the  tecelpls 
specified  in  pacqgraph  (a)(1)  of  this 
section  is  not  less  than  45  percent  in 
each  of  the  months  of  September. 
October,  November,  and  December.  35 
percent  in  each  of  the  monOis  of 
janoary.  February,  March,  and  Augnst 
and  30  percent  in  all  other  months. 

(1)  The  total  Grade  A  fhiid  milk 
products,  except  filled  milk,  received 
during  the  month  at  such  plant 
inchiding  producer  milk  diverted  to 
nonpool  plants  and  to  pool  supply  plants 
pursuant  to  1 1030.13,  but  excluding 
producer  milk  diverted  to  other  pool 
distributing  plants,  receipts  of  {had  milk 
products  in  exmnpt  miik,  packaged  flwd 
milk  products  and  balk  floid  milk 
products  by  ayccment  for  Ctass  fl  and 
Class  III  ases  from  other  pool 
distributing  plants,  and  receipts  from 
other  order  plants  and  unregulated 
supply  plants  whidi  are  assisted 
pursuant  to  { 103a44(aK^  (iK^)  and  (ii) 
and  the  oonesponding  step  of 

S  1030.44(b). 

(2)  Packaged  fluid  milk  products, 
except  filled  milk,  disposed  of  as  either 
route  disposition  in  the  marketing  area 
or  moved  to  other  plants  from  wlkch  it  is 
disposed  of  as  route  (hsposition  in  the 
marketing  area.  S«ich  disposition  is  to  be 
exclusive  of  receipts  of  packaged  fluid 
milk  prodacts  from  other  pool 
distributing  plants. 

(3)  Packaged  fluid  milk  products, 
except  filled  milk,  disposed  of  a»  either 
route  disposition  or  moved  to  other 
plants.  Such  disposition  is  to  be 
exclusive  of  receipts  of  packaged  fluid 
milk  products  from  other  pool 
distr&uting  plants. 

(4)  A  unit  consisting  of  at  least  one 
distributing  plant  and  one  or  more 
additional  plants  of  a  handler  at  which 
milk  is  processed  and  packaged  or 
manufiactured  AaiiL  be  considered  as 
one  plant  for  the  porpose  of  OMeting  the 
requirements  of  this  paragraph  if  all 
such  plants  me  located  within  the  State 
of  Wisconsin  or  that  portion  of  the 
marketing  area  within  the  State  of 
Illinois,  and  ii  pijor  to  the  first  day  of 
the  month,  the  handlw  operating  such 
plants  has  filed  a  written  request  for 
such  plants  to  be  considered  a  unit  will: 
the  mancet  administrator. 

(b)  A  supply  pfant  or  aidl -off  supply 
'plants  desuibed  in  paragraph  (b)(B)  of 
this  section  from  which  the  quantity  of 
fluid  milk  predaOs  (except  fiOeAaiBt}  - 
and  oondanaassUnrnfflk  shipped  aud 
received  and  physically  unloaded  into 
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plants  described  in  paragraph  (bH2)  of 
this  section  in  a  percent  of  the  Grade  A 
milk  receive|i|  at  the  plant(s]  from  dairy 
farmers  (exMpt  dairy  farmers  described 
in  §  1030.12n))  and  handlers  described 
in  S  10309(0)1  including  producer  milk 
diverted  pui^iant  to  {  1030.13,  but 
excludiitg  p«ticaged  fluid  milk  products 
that  are  disused  of  horn  suc^  plant(s) 
as  route  disposition,  is  not  less  than  3 
percent  for  Qi^e  months  of  January 
through  Auditst  and  S  percent  for  the 
months  of  Setotember  Arou^  December 
for  individual  plants  and  6  percent  and 
10  percent,  respectively,  for  any  unit  of 
plants,  subject  to  the  following 
conditions: 

(1)  A  plant  ilhat  was  a  pool  plant 
pursuant  to  this  paragraph  during  each 
of  the  months  of  August  through  January 
shall  be  a  poel  plant  for  each  of  the 
following  mbtiths  of  February  through 
July. 

(2)  Qualifytig  shipments  pursuant  to 
this  paragra^  may  be  made  to  the 
following  plems.  except  as  provided  in 
paragraph  (bIZHv)  of  dUs  section: 

(i)  Pool  pUtits  described  in  paragraph 
(a)  of  this  section; 

(ii)  Plants  |]fproducer-lnndlers; 

(iii)  PartialW  regulated  disMbating 
plants.  exBej^diat  credit  for  such 
shipments  sh*U  be  limited  to  the  amount 
of  such  milk  which  receives  a  Class  I 
cla8Siflcatioai«t  the  transfsree  plant: 

(iv)  Distrib«ting  plants  fully  regulated 
under  other  F^erel  orders,  except  that 
credit  for  sfaiaments  to  sudi  plants  shall 
be  limited  tojme  quality  shipped  to  pool 
distributing  pjants  during  the  month  and 
credits  for  s^mments  to  other  oider 
plants  shall  sot  ixychide  many  such 
shipsmits  nUde  on  the  basis  of  agreed- 
upon  Class  It  br  Class  III  utilizatioo:  and 

(v)  WheneJMer  the  authority  provided 
in  paragraph  ^)(5)  of  this  section  is 
applied  to  inttease  die  shipping 
requirements  specified  in  diis  section, 
only  shipments  described  in  paragraph 
(b)(2)(i)  of  th|s  section  is  applied  to 
increase  the  nipping  requirements 
specified  in  tnis  section,  only  shipments 
described  in  fiara^vph  (bM2)(i)  of  this 
section  shall  |0ount  as  quailing 
shipments  Ibfltfae  purpose  of  meeting  the 
increased  re<t*irements. 

(3)  The  opetetor  of  a  supply  plant  may 
include  as  qualifying  shipments 
deliveries  to  pool  distributing  plants 
directly  from  forms  of  producers 
pursuant  to  S  103ai3(d). 

(4)  The  quantity  of  condensed  skim 
milk  and  fluid!  oulk  products  moved 
(including  miUc  diverted)  from  supply 
plants  to  each)  pool  plant  descrit>ed  in 
paragraph  (al  (or  (c)  of  this  section  diat 
shall  count  tofrards  meeting  Ute 
shipping  reqii%ements  ot  diis  paragraph 
shall  be  a  net  ouantity  assignable  at 


each  such  pool  plant  pro-rata  to  supply 
plants  in  accordance  with  total  receipts 
from  such  plants.  Tlie  net  quantity  shall 
be  computed  by  subtracting  bom  the 
quality  of  fluid  milk  products  and 
condensed  skim  milk  received  from 
supply  plants  the  following: 

(ij  The  quantity  of  condensed  skim 
milk  not  disposed  of  in  a  fkid  milk 
product  and  the  quantity  of  fluid  milk 
products  in  the  form  of  bulk  milk  and 
skim  milk  moved  from  the  pool 
distributing  plant  to  pool  suf^ly  plants 
plus  any  such  bulk  shipments  to  nonpool 
plants  as  Class  0  or  Class  lU  milk  other 
than: 

(A)  Transfer  or  diversions  classified 
pursuant  to  {  103a40(b)(3):  and 

(B)  Transfers  or  diversions  on  New 
Year's  Day.  Memorial  Day,  July  4.  Labor 
Day,  Tha^s^ving.  Christmas,  and  on 
any  Saturday  if  no  milk  is  received  at 
the  pool  distributing  plant  from  a  supply 
plant,  in  an  amount  not  in  excess  of  120 
peroent  of  the  average  daily  receipts  of 
producer  milk  pursuant  to  i  103ai3(a)  at 
the  plant  during  the  prior  month,  less  the 
quantity  of  producer  mUk  diverted 
pursuant  to  S  1030.13(d)  on  such  day.  If 
no  producer  milk  was  received  in  the 
distributing  plant  during  the  prior 
month,  the  average  daily  receipts  during 
the  ciurent  month  shall  be  used  for  this 
purpose:  and 

(ii)  If  milk  is  diverted  from  die  pool 
distributiitg  plant  on  the  date  of  the 
receipts  from  the  supply  plant,  the 
quantity  so  diverted,  except  any 
diversion  of  milk  (not  to  exceed  3  days' 
production  of  any  individual  producer) 
made  because  of  any  emergency 
situation  such  as  a  breakdown  of 
trucking  equipment  or  hazardous  road 
conditions  if  such  emergency  is  reported 
to  the  market  administrator. 

(5)  The  shipping  requiremnts  of  diis 
paragraph  may  be  increased  or 
decreased  if  found  necessary  to  obtain 
needed  shipments  or  Jo  prevent 
uneconomic  shipments  as  follows, 
subject  in  eidier  case  to  the  condition 
specified  in  paragraph  (b}(5)(iii]  of  diis 
section. 

(i)  The  maiicet  administrator  may,  for 
a  period  of  up  to  three  montlM,  increase 
or  decrease  die  shipping  requirements  of 
this  paragraph  by  up  to  two  percentage 
points: 

(ii)  Tlie  Dfrector  of  fte  Dairy  Division 
may  increase  the  shipping  requirements 
of  this  paragraph  by  up  to  five 
percentage  points  or  decrease  them  by 
up  to  ten  percentage  points; 

(iii)  Before  making  a  finding  that  a 
change  is  netessary  for  the  purposes  set 
forth  in  this  section,  the  market 
administrator  or  the  Director  of  the 
Dairy  Division  shall  investigate  the  need 
for  revision,  either  on  such  person's  own 


initiative  or  at  die  request  of  interested 
persons.  If  such  mvestigation  shows  diat 
a  revision  might  be  appropriate,  a  notice 
shall  be  issued  stating  diat  revision  is 
being  coasidered  and  inviting  data, 
views,  and  arguments.  If  a  plant  Uiat 
would  not  odierwise  qualify  as  a  pool 
plant  during  the  month  does  qualify  as  a 
pool  plant  because  of  a  reduction  in 
shipping  requirements  pursuant  to  diis 
paragraph,  such  plant  shall  be  a  nonpool 
plant  for  such  month  if  the  operator  of 
the  plant  files  a  written  request  for 
nonpool  status  widi  die  market 
administrator  on  or  before  the  first  day 
of  the  following  month.  If  an  increase  is 
required  in  any  nHmth  of  February 
through  July,  the  increase  shall  also 
apply  to  any  supply  plant  that  has  pool 
status  for  the  month  pursuant  to 
paragraph  (b)(1)  of  diis  section. 

(6)  Two  or  more  plants  shall  be 
considered  a  unit  for  the  purpose  of 
meeting  the  requirements  of  this 
para9«ph  if  the  following  conditions  are 
met: 

(i)  The  plants  are  kx:ated  widiin  die 
State  of  Wisconsin  or  within  that 
portion  of  die  State  of  Illinois  within  the 
marketing  area; 

(ii)  The  plants  included  in  the  unit  are 
owned  or  fully  leased  and  operated  by 
the  handler  establishing  the  unit  and 
such  plants  were  pool  plants  during  the 
month  prior  to  being  included  ine  unit. 
Two  or  more  handlers  may  establish  a 
unit  of  designated  plants  by  certifying  to 
the  market  administrator  a  marketing 
agreement  specifying  the  plants  to  be 
considered  as  a  unit,  and  specifying 
which  handler  will  be  responsiUe  for 
qualification  of  the  unit.  With  regard  to 
any  leased  plants  included  in  a  unit,  the 
handler  that  leases  a  plant(s)  and  is  a 
party  to  a  marketing  agreement  with 
respect  to  plants  included  in  a  unit,  shall 
satisfy  the  market  administrator  that 
such  handler 

(A)  Is  responsible  pursuant  to 

§  1030.73  for  payments  to  producers 
whose  milk  is  delivered  to  the  leased 
plant  or  diverted  therefixmi  by  the 
handler; 

(B)  Controls  and  operates  the  leased 
plant:  and 

(C)  Maintiias  in  its  books  and  records 
the  accounts  of  the  leased  plant(s), 
including,  but  not  limited  to,  records 
reflecting  the  receipt  sale,  collection  of 
proceeds,  the  gross  vahie  of  the  payrolls 
for  all  producer  ndlk  pooled  by  die 
hendfer  operating  \h^  leased  plant,  and 
employee  payroll  or  independent 
contractor  records  reflecting  the 
handler's  financial  responsilHlity  for 
operation  of  the  plant. 

(iii)  The  haadleror  handlers 
establishing  the  unit  submits  a  written 


request  to  the  market  administrator  on 
or  before  July  15  requesting  that  such 
plants  qualify  as  a  unit  for  the  period  of 
August  through  July  of  the  following 
year.  In  the  months  of  February  through 
July,  a  unit  shall  not  include  any  plant 
that  was  not  a  pool  plant  each  month  of 
the  preceding  period  of  August  through 
January.  Each  plant  that  qualifies  as  a 
pool  plant  within  a  unit  shall  continue 
each  month  as  a  plant  in  the  unit 
through  the  following  July  unless  the 
plant  subsequently  fails  to  qualify  for 
pooling  or  the  handler  or  handlers 
establishing  the  unit  submits  a  written 
request  to  the  market  administrator  that 
the  plant  be  deleted  from  the  unit  or  that 
the  unit  be  discontinued.  Any  plant  that 
has  been  so  deleted  from  a  unit,  or  that 
has  failed  to  qualify  in  any  month,  will 
not  be  part  of  the  unit  for  the  remaining 
months  through  July.  The  handler  or 
handlers  that  establish  a  unit  may  add  a 
plant  operated  by  such  handler  or 
handlers  to  a  unit,  if  such  plant  has  been 
a  pool  plant  each  prior  month  of  the 
current  unit-operating  period  (August 
through  July)  and  would  otherwise  be 
eligible  to  be  in  a  unit,  upon  submission 
of  a  written  request  to  the  market 
administrator.  Such  plant  will  remain  in 
the  unit  through  the  following  July. 
Written  requests  to  the  market 
administrator  to  either  delete  a  plant 
from  the  unit  or  to  add  a  plant  to  the 
unit  shall  be  submitted  to  the  market 
-administrator  on  or  before  the  15th  day 
of  the  month  preceding  the  month  that 
such  change  will  be  effective.  In  the 
event  of  an  ownership  change  or 
business  failure  of  a  handler  that  is  a 
participant  in  a  unit,  the  unit  may  be 
reorganized  to  reflect  such  changes  by 
submitting  a  written  request  to  file  a 
new  marketing  agreement  with  the 
market  administrator 

(iv)  If  a  unit  fails  to  qualify  under  the 
requirements  of  this  paragraph,  the 
handler  responsible  for  qualifying  the 
unit  shall  notify  the  market 
administrator  which  plant  or  plants  witt 
be  deleted  from  the  unit  so  that  the 
remaining  plants  may  be  pooled  as  a 
unit.  If  the  handler  fails  to  do  so,  the 
market  administrator  shall  exclude  one 
or  more  plants,  beginning  at  the  bottom 
of  the  list  of  plants  in  the  unit  and 
continuing  up  the  list  as  necessary  until 
the  deliveries  are  sufficient  to  qualify 
the  remaining  plants  in  the  unit:  and 

(v)  Each  plant  in  a  unit  shall  ship  to  a 
plant  or  plants  pursuant  to  paragraph  (a) 
or  (c)  of  this  section  not  less  than  3 
percent  of  the  plant's  receipts  of  milk 
from  producers  or  47,000  pounds, 
whichever  is  less,  of  condensed  skim 
milk  or  fluid  milk  products  in  each  of 
five  months  during  the  period  of  August 


through  January,  subject  to  the 
provisions  of  paragraph  (b)(4)  of  this 
section.  If  the  unit  shipping  requirements 
are  reduced  to  zero  pursuant  to 
paragraph  (b)(5)(ii)  of  this  section, 
shipments  by  each  plant  in  a  unit  shall 
not  be  required. 

(c)  Any  plant  that  qualifies  as  a  pool 
plant  in  each  of  the  immediately 
preceding  three  monfts  pursuant  to 
paragraph  (a)  of  this  section  or  the 
shipping  percentages  in  paragraph  (b)  of 
this  section  that  is  unable  to  meet  such 
performance  standards  for  the  current 
month  because  of  unavoidable 
circumstances  determined  by  the  market 
administrator  to  be  beyond  the  control 
of  the  handler  operating  the  plant,  such 
as  a  natural  disaster  (ice  storm,  wind 
storm,  flood),  fire,  breakdown  of 
equipment,  or  work  stoppage,  shall  be 
considered  to  have  met  the  minimum 
performance  standards  during  the 
period  of  such  unavoidable 
circumstances,  but  such  relief  shall  not 
be  granted  for  more  than  two 
consecutive  months. 

(d)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handier  plant  or 
exempt  distributing  plant; 

(2)  A  plant  that  is  fully  subject  to  the 
pricing  and  pooling  provisions  of 
another  order  issued  pursuant  to  the 
Act,  unless  it  is  qualified  as  a  pool  plant 
pursuant  to  paragraph  (a),  (b)  or  (c)  of 
this  section  and  a  greater  volume  of 
fluid  milk  products,  except  filled  milk,  is 
disposed  of  from  such  plant  in  this 
marketing  area  as  route  disposition  and 
to  pool  plants  qualified  on  the  basis  of 
route  disposition  in  this  marketing  area 
than  is  so  disposed  of  in  the  marketing 
area  regulated  pursuant  to  such  other 
order  and 

(3)  That  portion  of  a  plant  that  is 
physically  separated  from  the  Grade  A 
portion  of  such  plant,  and  is  not 
approved  by  any  regulatory  agency  for 
the  receiving,  processing,  or  packaging 
of  any  ffuid  milk  product  for  Grade  A 
disposition. 

5.  Section  1030.13  is  amended  by 
removing  in  paragraph  (a)  the  words  ", 
in  the  case  of  a  rdoad  facility.",  by 
removing  paragraphs  (d)(3)  and  (d)(e], 
redesignating  (d)(4),  (d)(5),  and  (d)(7)  as 
(d)(3),  (d)(4),  and  (d)(5),  and  revising 
paragraphs  (d)(1)  and  (d)(2)  to  read  as 
follows: 

S  1030.13    Producar  milk. 


unloaded  at  the  pool  plant  where  such 
milk  is  reported  as  producer  milk; 

(2)  Milk  from  a  dairy  farmer  who  was 
not  a  producer  during  the  previous 
month  shall  not  be  eligible  for  diversion 
unless  at  least  one  day's  production  is 
received  and  physically  unloaded  during 
the  month  at  the  pool  plant  where  such 
milk  is  reported  as  producer  milk; 

e.  Section  1030.30  is  amended  by 
removing  in  the  introductory  text  of 
paragraph  (a)  the  words  "and/ or  reserve 
supply  plants",  and  revising  paragraph 
(a)(3)  to  read  as  follows: 

§1030.30    Raports  Of  receipt*  and 
utHizatkm. 


(d)  *  *  * 

(l)  During  each  of  the  months  of 
August  through  January,  milk  from  a 
dairy  farmer  shall  not  be  eligible  for 
diversion  unless  at  least  one  day's 
production  is  received  and  physically 


(a)  •  •  • 

(3)  Receipts  of  fluid  milk  products  and 
bulk  Ouid  cream  products  from  pool 
plants  of  other  handlers  (or  other  pool 
plants,  as  applicable),  including  a 
separate  statement  of  the  net  receipts 
from  each  supply  plant,  computed 
pursuant  to  §  1030.7(b)(4): 
***** 

United  States  Department  of  Agriculture 
Agricultural  Marketing  Service 
Marketing  Agreement  Regulating  the 

Handling  of  Milk  in  the  Chicago  Regional 

Marketing  Area 

The  parties  hereto,  in  order  to  effectuate 
the  declared  policy  of  the  Act  and  in 
accordance  with  the  rules  of  practice  and 
procedure  effective  thereunder  (7  CFR  Part 
900),  desire  to  enter  into  this  marketing 
agreement  and  do  hereby  agree  that  the 
provisions  referred  to  in  paragraph  I  hereof 
as  augmented  by  the  provisiont  specified  in 
paragraph  II  hereof,  shall  l>e  and  are  the 
provisions  of  this  marketing  agreement  as  if 
set  out  in  full  herein. 

I.  The  findings  and  determinations,  order 
relative  to  handling,  and  the  provisions  of 

tS  1030.1  to  1030.88,  all  inclusive,  of  the  order 
regulating  the  handling  of  milk  in  the  Chicago 
Regional  marketing  area  7  CFR  PART  1030 
which  is  annexed  hereto:  and 

II.  The  following  provisions: 

1 1030.87  Record  of  milk  handled  and 
authorization  to  correct  typographical  errors. 

(a)  Record  of  milk  handled.  The  undesigned 
certifies  that  he  handled  during  the  month  of 
January  1988,  hundredweight  of  milk 
covered  by  this  marketing  agreement. 

(b)  Authorization  to  correct  typographical 
errors.  The  undersigned  hereby  authorizes 
the  Director,  or  Acting  Director,  Dairy 
Division,  Agricultural  Marketing  Service,  to 
correct  any  typographical  errors  which  may 
have  t>een  made  in  this  marketing  agreement 

S  1030.88  Effective  date.  This  marketing 
agre3ment  shall  l)ecome  effective  upon  the 
executive  of  a  counterpart  hereof  by  the 
Secretary  in  accordance  with  Section 
900.14(a)  of  the  aforesaid  rules  of  practice 
and  procedure. 

In  Witoess  Whereof,  The  contracting 
handlers,  acting  under  the  provisions  of  the 
Act.  for  the  purposes  and  subject  to  the 
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limitations  heE^  contained  and  not 
otherwise,  harti  hereunto  set  their  respective 
hands  and  seaflt. 


(SignatureJ 
By. 


(Name) 


(Address) 

Attest 

Date 


(Tide) 


(FR  Doc  aft-14900  Filed  6-27-88: 8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

12CFRPwta29 

[Regulation  CCb  Docket  Ho.  R-«640] 

Availability  of  Funds  and  Coltection  Of 
Chacfcs 

AQGNCV:  Boatd  (tf  Governon  of  the 
Federal  Reserve  System. 
Acnow;  PropoBed  intniwetatic 


SUMMARV:  The  Board  is  publishing  for 
comment  proposed  ofikaal  Board 
interpretatioos  conoemiog  preemptioa 
detenninatio^  under  its  R^sulatitMi  CC 
Availability  <f  f  Funds  and  Ccrilection  of 
Checks  (12  CFR  Part  229),  with  respect  to 
the  laws  of  Maine.  New  York,  and 
Illinois. 

DATtt:  Comnpents  mint  be  submitted  on 
or  before  July  125. 1968. 
MMMcaacs:  Cbmments.  whidi  should 
refer  to  Dock^  No.  R-oew.  may  be 
mailed  to  thetioard  of  Goveniors«f  the 
Federal  Resem  System.  2INh  and  C 
Streets  NW.  Washix«ton.  DC  2QS51. 
Attention:  MilWiUiam  W.  Wiles. 
Secretasy:  mk$aj  be  delivered  to  Room 
B-2223  between  845  ajn.  and  SA)  pjn. 
All  comment^  leoehwd  at.  die  above 
address  will  kk  included  in  the  public 
file  and  may  be  inqwcted  at  Room  B- 
1122  between  MS  ajn.  and  5:15  pjn. 
FOK  fURTMMltlRMMBATWN  CONTACT: 

Oliver  irelandL  Associate  General 
Counsel  Legd  Division  (202/452-3625) 
or  Louise  L.  HOseman.  Assistant 
Director,  Division  of  Federal  Reserve 
Bank  Operatiim  (202/452-3874):  for  die 
hearing  impakad  <mfy: 
Telecommunkiations  Device  for  the 
Deaf.  Eamesttie  Hill  or  Dorothea 
Thompson  (2gfc/452-3544). 


BackgHMflKi 

On  May  ltA9K,  die  Boaid  adopted 
Regulation  OCIto  cany  oat  the 
provisions  of  ^  Expedited  P^mds 
Availabitity  Ak  (12  US.C  40ai'-4OlO). 
The  regulatio^irBqufres  banks  to  snake 
funds  avaiiaUft  to  Uieir  customers 


within  specified  time  frames,  and  to 
disclose  their  funds  availability  pcdicies 
to  their  customers.  A  mnnber  of  states 
have  also  enacted  rales  governing  fwds 
availability.  Hie  Act  (section  606)  and 
Regulation  CC  ({  229.20)  provide  that 
any  state  law  in  effect  on  or  before 
September  1,  I960,  that  provides  for  a 
shorter  hold  for  a  category  of  checks 
than  is  provided  under  federal  law  %vill 
supersede  the  federal  provision. 

Provisions  of  state  law  governing 
funds  availability  that  do  not  supersede 
federal  law  are  considered  inconsistent, 
and  are  dius  preempted  by  Regalation 
CC  Thus,  a  state  law  diat  permits  a 
bank  to  make  funds  available  for 
withdrawal  in  the  same  or  a  longer 
period  than  permitted  under  Regulation 
CC  is  preempted  by  that  regulation.  In 
addition,  state  disdosure  or  police 
requirements  concerning  funds 
availability  related  to  accounts  covered 
by  Regulation  CC  are  preempted  by  die 
federal  disclosure  scheme. 

Regulation  CC  provides  for  Board 
determinations  of  whether  state  law 
related  to  the  availability  of  funds  is 
preempted  by  federal  law.  These 
determinations  would  be  provided  upon 
the  request  of  a  state,  bank,  or  other 
interested  party. 

Discussion 

To  date,  the  Board  has  received 
requests  for  preemption  determinations 
under  Regulation  CC  with  respect  to  the 
laws  of  Maine.  New  York,  and  IHinois. 
The  Board  is  publishing,  for  a  30-day 
comment  period,  its  inleipret^tions  of 
Regulation  CC  concerning  preemption 
determinations  with  respect  to  diose 
laws. 

Maine  adopted  a  provision  in  its  funds 
availability  law  that  defers  to  federal 
law  when  Regulation  CC  becomes 
effective.  Thus.  Maine  law  generally  is 
preenqited  by  Regulation  CC.  to  die 
extent  that  ^  state  law  applies  to 
accounts  subject  to  die  federal 
schedules.  Tlie  Maine  schedules 
continue  to  apply  to  accounts,  sndi  as 
savings  and  time  accounts,  not  subject 
to  Regidation  CC  State  disclosure 
requirements  are  dso  preempted  by  the 
federal  mles,  to  the  extent  that  the 
requirements  govern  disclosure  of  a 
bank's  funds  availability  policy  relating 
to  accounts  subject  to  i£e  federal  rules. 

Illinois  law  provides  avaUalHlity 
schedules  for  deposits  of  in-state  items, 
out-of-state  items,  as  well  as  certain 
low-risk  items.  The  state  law  also 
contains  a  i»ovisioa  replacing  diese 
schedules  with  the  federal  sdiedules, 
when  die  federal  rules  become  effective. 
Thus,  Illinois  banks  are  subject  to  the . 
federal  fends  availability  nues  with 
respect  to  accounts  subject  to  the 


Regidation  CC  schedules.  As  in  the  case 
of  Maine,  the  Illinois  schedules  continue 
to  apply  to  accounts,  such  as  savings 
and  time  accounts,  not  subject  to 
Regulation  CC. 

The  New  York  regulation  contains 
availability  schedules  for  local  (same 
city)  checks,  in-state  checks,  out-of-state 
diedcs,  as  well  as  certain  low-risk 
checks.  Different  schedides  are  provided 
for  "banks"  (commercial  banks,  trust 
companies,  and  branches  of  foreign 
banks)  and  "savings  institutions'* 
(savings  banks,  savings  and  loan 
associations,  and  credit  unions).  Certain 
portions  of  the  New  York  schedule  may 
supersede  the  availability  requirements 
of  Regulation  CC  llie  New  York 
schedules  continue  to  apply  to  accounts 
not  subject  to  the  Regulation  CC 
availability  requirements.  The  state 
disclosure  requirements  are  preempted 
by  the  Regulation  CC  disclosure  rules  to 
the  extent  that  the  state  rules  pertain  to 
accounts  subject  (o  Regulation  CC 

Hie  Mame  and  Illinois  state  laws 
govern  die  availability  of  "items" 
deposited  in  an  account  The  term 
"item"  may  encompass  deposits,  such  as 
oonnegotiable  instruments,  that  are  not 
subject  to  the  Regulation  CC  availabiHty 
schedules.  Since  Maine  and  Illinois  have 
enacted  provisions  deferring  to  federal 
law  concerning  funds  availability,  the 
Board  proposes  that  Regulation  CC 
completely  preempt  these  state  laws  as 
they  pertain  to  the  availability  of 
deposits  to  "accounts"  covered  by 
Regulation  CC  Under  this  approach, 
neither  the  Regulation  CC  nor  the  state 
schedules  would  apply  to  deposits  of 
items  not  subject  to  Regulation  CCs 
funds  availability  provisions. 

The  Board  also  requests  comment  on 
two  alternative  treatments  of  these 
deposits:  (1)  that  the  state  schedules 
continue  to  apply  to  deposits  that  are 
not  subject  to  the  Regulation  CC 
availability  rules:  or  (2)  that  the 
Regulation  OC  sdiedides  apply  to  the 
deposit  of  all  "items"  to  "accounts" 
covered  by  that  Regulation. 

A  second  issue  t^t  arises  in 
connection  widi  the  proposed 
preemption  determinations  relates  to  the 
treatment  of  state  law  provisions  that 
allow  banks  to  iengdicn  die  state 
availability  schedalss  by  agreement.  For 
example.  New  York  law  permits 
variation  by  agreement  under  "special 
circumstances",  if  die  agreement  "is  not 
contained  in  a  preprinted  form  and  not  a 
usual  Tegular  business  practice  of  the 
depositaiy  bank."  fflincris*  funds 
availabiHty  statute  was  enacted  as  part 
of  Artide  4  of  ^le  state's  Uidform 
Commercial  Code.  Article  4  contains  a 
general  variation  by  agreement      . 
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provision.  Although  IlHnois  law  defers 
to  federal  law  with  respect  to  the 
availability  of  items,  this  deference  does 
not  extend  to  the  state's  provision 
related  to  availability  of  cash  deposits. 
(This  provision  is  contained  in  the 
Uniform  Commercial  Code  as  adopted 
by  each  of  the  SO  states.) 

The  Board  proposes  that  provisions  of 
state  law  subject  to  variation  by 
agreement  be  preempted  by  Regulation 
CC,  since  under  the  state  law  a 
depositary  bank  could  make  funds 
available  for  withdrawal  in  a  longer 
period  of  time  than  permitted  under 
Regulation  CC.  Under  this  approach,  the 
New  York  law  and  the  IlUnois  provision 
related  to  availability  of  cash  deposits 
would  be  preempted  to  the  extent  that 
they  apply  to  "accounts"  covered  by 
Regulation  CC.  The  Board  also  requests 
comment  on  an  alternative  approach,  in 
which  provisions  of  state  law  that 
provide  for  shorter  holds  than  required 
under  Regulation  CC  would  supersede 
the  federal  schedules,  even  if  state  law 
permits  variations  by  agreement.  Under 
this  alternative,  however,  a  depositary 
bank  would  not  be  permitted  to  agree 
with  its  customer  to  extend  availability 
beyond  the  times  pcovided  in  Regidation 
CC. 


Request  for  Comment- 
Detenninatioiu 


-Preemption 


The  Board  intends  to  publish 
preemption  determinations  in  a  new 
Appendix  F  to  Regulation  CC  (12  CFR 
Part  229).  These  preemption 
determinations  will  be  ofTicial  Board 
interpretations  within  the  meaning  of 
section  611(e)  of  the  Expedited  Funds 
Availability  Act  (12  U.S.C.  4010(e)).  The 
Board  requests  comment  on  the 
following  proposed  preemption 
determinations: 

Illinois 

Background 

The  Board  has  been  requested,  in 
accordance  with  §  229.20(d)  of 
Regulation  CC  (12  CFR  Part  229),  to 
determine  whether  the  Expedited  Funds 
Availability  Act  and  Subpart  B,  and,  in 
connection  therewith.  Subpart  A  of 
Regulation  CC,  preempt  provisions  of 
Illinois  law  relating  to  the  availability  of 
funds.  Section  4-213(5)  of  the  Uniform 
Commercial  Code  as  adopted  in  Illinois 
(Illinois  Revised  Statutes  Chapter  26, 
paragraph  4-213(5))  requires  Illinois 
banks  to  make  funds  deposited  in  an 
account  available  for  withdrawal  within 
specified  time  periods.  Generally,  this 
paragraph  provides  that  items  deposited 
in  any  type  of  bank  account  are  to  be 
available  for  withdrawal  on  the  second 
business  day  after  deposit,  if  drawn  on 


the  United  States  Treasury,  the  State  of 
Illinois,  or  a  unit  of  local  government  in 
Illinois:  the  flfth  business  day  after 
deposit  if  drawn  on  a  bank  located  in 
Illinois;  and  the  eighth  business  day 
after  deposit  if  drawn  on  a  bank  located 
outside  lUinois.  The  schedules  do  not 
apply  where  the  account  is  less  than  90 
days  old.  or  where  the  bank  in  good 
faith  believes  that  the  item  will  be 
dishonored  and  so  notifles  its  customer. 

This  paragraph  also  provides  that 
these  time  period*  do  not  apply:    ■  -  .     . 

if  otherwise  provided  by  an  Act  of  Congress 
or  by  a  federal  law  authorizing  the  Board  Of 
Cevemors  of  the  Federal  Reserve  System  to 
establish  such  time  period,  that  time  [teriod 
shall  be  controlling  *  *  *. 

Illinois  law  on  funds  availability,  as 
provided  in  section  4-213(5),  defers  to 
the  availability  schedules  in  the 
Expedited  Funds  Availability  Act  and 
Regulation  CC.  To  the  extent  that 
Illinois  law  defers  to  Regulation  CC,  it  is 
preempted  by  Regulation  CC.  because 
the  state  law  does  not  require  that  funds 
deposited  in  an  account  be  available  for 
withdrawal  in  a  shorter  time  than 
provided  in  Subpart  B  of  Regulation  CC 
(§  229.20(c)).  However,  Illinois  law  is  not 
preempted  to  the- extent  that  it  does  not 
defer  to  Regulation  CC  and  provides  for 
shorter  availability. 

Coverage 

The  Illinois  statute  governs  the 
availability  of  funds  to  savings  and  time 
accounts,  as  well  as  to  "accounts"  as 
defined  in  §  229.2(a)  of  Regulation  CC. 
The  federal  preemption  of  state  funds 
availability  laws  applies  only  to 
"accounts"  subject  to  Regulation  CC, 
which  generally  include  transaction 
accounts.  Thus,  the  Illinois  availability 
schedules  continue  to  apply  to  deposits 
in  time,  savings,  and  other  accounts 
(such  as  accounts  in  which  the  account 
holder  is  another  bank)  that  are  not 
"accounts"  under  Regulation  CC. 

The  Illinois  statute  applies  to  "items" 
deposited  to  accounts,  lliis  term 
encompasses  deposits,  such  as 
nonnegotiable  instruments  that  are  not 
defined  as  a  "check"  in  Regulation  CC 
(§  229.2(k)).  and  therefore  are  not 
subject  to  Regulation  CC's  provisions 
governing  funds  availability.  The  Board 
believes  that  as  the  Illinois  law  appears 
to  intend  to  defer  to  the  Regulation  CC 
schedules,  and  in  order  to  simplify 
compliance  for  Illinois  depository 
institutions.  Regulation  CC  should 
preempt  completely  the  Illinois  statute 
as  it  pertains  to  deposits  to  "accounts" 
covered  by  Regulation  CC.  Thus,  neither 
the  Regulation  CC  nor  the  Illinois 
availability,  schedules  would  apply  to 
deposits  of  items  that  are  not  checks 


and  therefore  are  not  subject  to 
Regulation  CCs  funds  availability 
provisions.  The  Board  recognizes  that 
this  approach  could  result  in  certain 
deposits  that  are  now  subject  to  state 
availability  schedules  not  being  subject 
to  any  legally  mandated  availability 
schedule.  Therefore,  the  Board  requests 
comment  on  two  additional  approaches 
to  the  treatment  of  items  that  are  not 
checks  under  Illinois  law: 

1.  Regulation  CC  would  not  preempt 
state  funds  availability  requirements 
with  respect  to  deposits  to  "accounts" 
made  by  "items"  other  than  "checks." 
The  state  regulatory  schedules  and 
exceptions  would  continue  to  apply  to 
the  deposit  of  "items"  not  subject  to  the 
availability  rules  of  Regulation  CC. 

2.  Regulation  CC  would  preempt  the 
time  periods  established  in  the  state 
regulation  with  respect  to  the  deposits  of 
all  "items"  to  "accounts."  Deposits  of 
"items"  not  covered  by  Regulation  CC 
would  become  subject  to  the  federal, 
rather  than  the  state,  funds  availability 
rules. 

Availability  Schedules 

Paragraph  4-213(6)  of  the  Uniform 
Commercial  Code  as  adopted  in  Illinois 
(I.R.S.  Ch.  26,  paragraph  4-213(6)) 
provides  that  money  deposited  in  a  bank 
is  available  for  withdrawal  as  of  right  at 
the  opening  of  business  of  the  banking 
day  after  deposit.  Although  the  language 
"deposited  in  a  bank"  is  unclear, 
arguably  it  is  broader  than  the  language 
"made  in  person  to  an  employee  of  the 
depositary  bank,"  which  conditions  the 
next-day  availability  of  cash  under 
Regulation  CC  (§  229.10(a)(1)).  Under 
Regulation  CC,  deposits  of  cash  that  are 
not  made  in  person  to  an  employee  of 
the  depositary  bank  must  be  made 
available  by  the  second  business  day 
after  the  banking  day  of  deposit 
(9  229.10(a)(2)).  Therefore,  this  provision 
of  Illinois  law  may  call  for  the 
availability  of  certain  cash  deposits  in  a 
shorter  time  than  provided  in  Regulation 
CC. 

This  provision  of  Illinois  law, 
however,  is  subject  to  LR.S.  Ch.  26, 
paragraph  4-103(1),  which  provides,  in 
part,  that  "the  effect  of  the  provisions  of 
this  Article  may  be  yaried  by 
agreement  *  *  *  ."  (The  Regulation  CC 
funds  availability  requirements  may  not 
be  varied  by  agreement.)  The  Board 
believes  that  the  ability  to  vary  this 
provision  of  Illinois  law  may  allow 
depositary  banks  to  impose  agreements 
varying  this  availability  requirement  on 
their  customers  and  to  make  the 
proceeds  of  cash  deposits  available  at 
any  time  agreed  to  by  the  bank's 
customer.  The  Illinois  law  applicable  to 
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cash  deposits  therefore  could  provide 
for  availability  In  a  longer  time  than 
permitted  under  Regulaticm  CC  and 
should  be  vieiAftd  as  preempted  by 
Regulation  CCi,  jThe  Board  believes  that 
this  approach  (4  the  preemption  of  this 
provision  of  stke  law  would  facilitate 
compliance  by  depository  institutions. 
Nevertheless,  the  Board  is  concerned 
that  Congress  may  not  have  intended  to 
completely  preempt  this  provision  of 
state  law.  Accordingly,  the  Board  also 
requests  comment  on  an  alternative 
approach  undeir  which  this  provision  of 
Illinois  law  wojiild  remain  in  effect  and 
supersede  the  Regulation  CC  provision 
in  §  229.10(a)(2)»  but  a  depositary  bank 
could  not  agree  ivith  its  customer  under 
I.R.S.  Ch.  26.  paragraph  4-103(1)  to 
extend  availability  beyond  the  time 
periods  provid^  in  S  229.10(a)  of 
Regulation  CCj  (The  Board  notes  that 
this  provision  governing  the  availability 
of  cash  deposits  is  included  in  the 
Uniform  Commercial  Code  as  adopted 
by  each  of  the  Gb  states.) 

Disclosures 

Illinois  law 
requirements 
a  bank's  funds 


d^es  not  contain 
r^arding  the  disclosure  of 
Availability  policy. 


Maine 
Background 

The  Board  hi  1 1  been  requested,  in 
accordance  with  {  229.20(d)  of 
Regulation  CC  (12  CFR  Part  229).  to 
determine  wheither  the  Expedited  Fimds 
Availability  Act  and  Subpart  B,  and,  in 
connection  therewith.  Subpart  A  of 
Regulation  CC.  preempt  provisions  of 
Maine  law  relcmng  to  the  availability  of 
funds.  In  1985.  Maine  adopted  a  statute 
governing  funds  availability  (Title  9-B 
MRSA  §  241(5l)j  which  requires  Maine 
financial  institutions  to  make  funds 
deposited  in  a  transaction  account 
saving  account  or  time  account 
available  for  w^ithdrawal  within  a 
reasonable  peijiod. 

The  Maine  stitute  gives  the 
Superintendent  of  Banking  for  the  State 
of  Maine  the  authority  to  promulgate 
rules  setting  foHh  time  limitations  and 
disclosure  requaements  governing  funds 
availability.  THI  Superintendent  of 
Banking  issued  t^gulations 
implementing  the  Maine  funds 
availability  st^t^te.  effective  July  1. 1987 
(Regulation  1814)).  Section  4(B)  of  this 
regulation  estaplishes  the  time  periods 
within  which  v^ous  deposits  to 
accounts  must  qe  made  available  for 
withdrawal.  Section  4{G)  of  the 
regulation  governs,  among  othet-  things, 
the  disclosure  a  a  flnancial  institution's 
funds  availability  policy. ' 


Generally,  the  Maine  regulation  ' 
provides  that  items  deposited  in  a 
transaction,  savings,  or  time  account  at 
a  financial  institution  are  to  be  available 
for  withdrawal  on  the  next  business  day 
after  deposit  if  drawn  on  the  U.S. 
Treasury  or  the  depositary  bank;  the 
second  business  day  after  deposit  if 
drawn  on  a  Maine  institution;  the  third 
business  day  after  deposit  if  drawn  on  a 
New  England  institution;  and  the  Hfth 
business  day  after  deposit  if  drawn  on 
another  institution.  Exceptions  to  the 
schedules  are  provided  for  large 
deposits,  new  accounts,  frequent 
overdrafters,  foreign  items,  and  doubtful 
collectibility. 

The  Maine  funds  availability  statute 
contains  a  provision  that  states: 

If  a  federal  law  or  regulation  governing 
availability  of  funds  is  in  effect  rules 
promi|lgated  under  this  subsection  shall  l>e 
no  more  restrictive  with  respect  to  time 
periods  in  which  funds  must  l>e  available  for 
withdrawal  than  those  federal  laws  or 
regulations. 

Section  4(B)(4)  of  Regulation  18 
implements  the  statutory  provision 
deferring  to  federal  funds  availability 
law,  and  states: 

In  the  event  that  a  federal  law  or  regulation 
governing  availability  of  funds  is  passed,  and 
that  law  or  regulation  establishes  time 
periods  in  which  funds  must  be  available  for 
withdrawal  that  are  less  restrictive  than 
those  embodied  in  this  regulation,  then  the 
time  frames  mandated  under  Section  B  of  this 
regulation  shall  defer  to  those  prescribed 
under  federal  law  or  regulation.  In  any  event 
financial  institutions  are  governed  by  Section 
C  of  this  regulation  with  respect  to  disclosure 
of  funds  availability  policies. 

This  provision  of  Maine  law  clearly 
provides  that  Maine  funds  availability 
schedules  defer  to  the  Regulation  CC 
rules  governing  the  time  periods  within 
which  "checks,"  as  defined  in 
Regulation  CC  (S  229.2(k)).  deposited  in 
an  "accoimt"  as  defined  in  Regulation 
CC  (§  229.2(a)),  must  be  made  available 
for  withdrawal.  Because  under  this 
provision  the  Mame  law  does  not 
provide  for  availability  in  a  shorter  time 
than  Regulation  CC.  the  Maine 
schedules  arfe  preempted  with  respect  to 
checks  deposited  in  "accounts." 
Similarly,  all  of  the  Maine  exceptions  to 
the  schedules  are  preempted  either 
because  Maine  law  defers  to  less 
restrictive  provisions  of  Regulation  CC, 
or  because  the  Maine  law  provides  for 
availability  in  a  longer  time  than 
Regulation  CC. 

Coverage 

The  Maine  statute  and  regulation 
govern  the  availability  of  funds  to 
savings  and  time  accounts,  as  well  as 
"accounts"  as  defined  in  f  229.2(a)  of 


Regulation  CC  The  federal  preemption 
of  state  funds  availability  requirements 
only  applies  to  "accounts"  subject  to 
Regulation  CC  which  generally  include 
transaction  accounts.  Thus,  the  Maine 
availability  schedules  continue  to  apply 
to  deposits  in  time,  savings,  and  other 
accounts  (such  as  accounts  in  which  the 
account  holder  is  another  bank)  that  are 
not  "accounts"  under  Regulation  CC. 

The  Maine  statute  and  regulation  also 
apply  to  "items"  deposited  to  accounts, 
lliis  term  may  encompass  deposits,  such 
as  nonnegotiable  instruments  that  are  - 
not  defined  as  a  "check"  in  Regulation 
CC  (S  229.2(k)).  and  therefore  are  not 
subject  to  Regulation  CC's  provisions 
governing  funds  availability.  The  Board 
believes  that,  as  the  Maine  law  appears 
to  intend  to  defer  to  the  Regulation  CC 
schedules,  and  in  order  to  simplify 
compUance  for  Maine  depository 
institutions.  Regulation  CC  should 
preempt  completely  the  Maine  statute 
and  regulation  &s  it  pertains  to  the 
availability  of  deposits  to  "accounts" 
covered  by  Regulation  CC.  Thus,  neither 
the  Regulation  CC  nor  the  Maine 
availability  schedules  would  apply  to 
deposits  of  items  that  are  not  checks 
and  therefore  are  not  subject  to 
Regulation  CC's  funds  availability 
provisi(ms.  The  Board  recognizes  that 
this  approach  could  result  in  certain 
deposits  that  are  now  subject  to  state 
availability  schedules  not  being  subject 
to  any  legally  mandated  availability 
schedule.  Therefore,  the  Board  requests 
comment  on  two  additional  approaches 
to  the  treatment  of  items  that  are  not 
checks  under  Maine  law: 

1.  Regulation  CC  would  not  preempt    . 
state  funds  availability  requirements 
with  respect  to  deposits  to  "accounts" 
made  by  "items"  other  than  "checks." 
The  state  regulatory  schedules  and 
exceptions  would  continue  to  apply  to 
the  deposit  of  "items"  not  subject  to  the 
availability  rules  of  Regulation  CC. 

2.  Regulation  CC  would  preempt  the 
time  periods  established  in  the  Maine 
regulation  with  respect  to  the  deposits  of 
all  "items"  to  "accounts."  Deposits  of 
"items"  not  covered  by  Regulation  CC 
would  become  subject  to  the  federal, 
rather  than  the  state,  funds  availability 
rules. 

Disclosures 

Section  4(C)(1)  of  Maine  Regulation  18 
requires  a  30-day  prior  notice  by      | 
financial  institutions  of  the  ' 

implementation  of  or  change  in  the 
institution's  account  charges  and  funds 
availability  policy,  either  with  the 
customer's  periodic  statement,  or  if  the 
customer  does  not  receive  periodic 
statements,  conspicuous^  posted  in 
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branch  lobbies,  published  in  local 
newspapers,  or  by  a  direct  mailing. 
Section  4(CK2)  requires  a  brief  notice  on 
customer  deposit  receipts  that  funds 
may  not  be  available  for  immediate 
withdrawal.  The  purposes  of  the  j 

disclosures  concerning  funds 
availability  appear  to  be  met  by  the 
disclosure  requirements  in  Regulation 
CC. 

Regulation  CC  preempts  state 
disclosure  requirements  concerning 
funds  availability  that  relate  to 
"accounts"  (f  229.20(c)(2)).  Thus,  section 
4(C)  (1)  and  (2)  are  preempted  by 
Regulation  CC,  to  the  extent  that  these 
provisions  apply  to  "accounts."  as 
defined  by  Regulation  CC  and  to  the 
extent  that  they  apply  to  disclosure  of 
an  institution's  funds  availalulity  policy. 
The  Maine  disclosure  rules  would 
continue  to  apply  to  accounts,  such  as 
savings  and  time  accounts,  not  governed 
by  the  Regulation  CC  disclosure 
requirements,  as  w^  as  to  the 
disclosure  of  deposit  account  charges. 
Section  4(C)(3)  of  Maine  Regulation  18. 
which  requires  notice  of  dispute 
resolution  procedures,  is  not  preempted, 
since  it  does  not  pertain  to  disclosure  of 
an  institution's  fiinds  availabiUty  poUcy. 

New  York  i 

Background 

The  Board  has  been  requested,  in 
accordance  with  S  229.20(d)  of 
Regulation  CC  (12  CFR  Part  229).  to 
determine  whether  the  Expedited  Funds 
Availability  Act  and  Subpart  B,  and,  in 
connection  therewith,  Subpart  A  of 
Regulation  CC,  preempt  the  provisions 
of  New  York  law  concerning  the 
availability  of  funds.  The  New  York 
State  Banking  Deportment,  pursuant  to 
Section  14-d  of  the  New  York  Banking 
Law,  issued  regulations  requiring  that 
funds  deposited  in  an  account  be  made 
available  for  withdrawal  within 
specified  time  periods,  and  provided 
certain  exceptions  to  those  availability 
schedules. 

Part  34  of  the  New  York  State  Banking 
Department's  General  Regulations 
establishes  time  frames  within  which 
commercial  banks,  trust  companies, 
branches  of  foreign  banks  (collectively 
referred  to  as  "banks")  and  savings 
banks,  savings  and  loan  associations, 
and  credit,  onions  (collectively  referred 
to  as  "savings  institutions")  must  make 
funds  deposited  in  customer  accounts 
available  for  withdrawal.  Different 
schedules  apply  to  deposits  in  banks 
and  savings  institutions.  Deposits  must 
be  made  available  for  withdrawal  not 
later  than  the  following  number  of 
business  days  following  the  business 
day  of  deposit:         •  | 


Swings 


Local  checks  (same  city)-.. 

In-state  checks _ 

Out-of-state  checks 

$100  or  lass  chacks:  on  us 
checks  favittn.  Treasury 
checks:  NY  ttals/kxit  govt 
checks — 

Nonprapftetaiy  ATMs - 


3 


2 
■H 


2 


Note.— Part  34  reqidraa  that  funds  ba  avaiiMa  at 
the  start  of  the  buwnaw  day  sutyaquent  to  Ihe 
number  of  days  specrifad  in  ttw  lagiiiation.  To  simpf^ 
fy  comparisona  of  Iha  Htm  York  and  fadarai  raiputa- 
tions,  ttie  Board  haa  oonwertsd  the  lima  periods 
used  in  Part  34  to  the  maOwd  used  in  flaqiiMion 
CC:  Le.  the  number  of  busineaa  days  Mkmmg  the 
day  of  depostt. 


Coverage 

The  New  York  law  and  regulation 
govern  the  availability  of  funds  to 
savings  and  time  accounts,  as  well  as  to 
"accoimts"  as  defined  in  §  229.2(a]  of 
Regulation  CC  The  federal  preemption 
of  state  funds  availability  laws  only 
applies  to  "accounts"  subject  to 
Regulation  CC.  which  generally  include 
transaction  accounts.  Thus.  New  York 
availability  schedules  continue  to  apply 
to  deposits  in  time,  savings,  and  other 
accounts  (such  as  accounts  in  which  the 
account  holder  is  another  bank)  that  are 
not  "accoimts"  under  Regulation  CC 

The  New  Yoric  law  and  regulation 
apply  to  "items"  deposited  to  accounts. 
Part  34.2(e)  defines  "item"  as  "a  check, 
negotiable  order  of  withdrawal  or 
money  order  deposited  into  an  account." 
The  Board  interprets  the  definition  of 
"item"-  in  New  York  law  to  be  consistent 
with  the  definition  of  "check"  in 
Regulation  CC  ( §  229.2(k)). 

Availability  Schedules 

Variation  by  Agreement.  Part  34.4(f) 
provides  that  the  New  York  regulation 
does  not  prohibit  a  depositary  bank 
from  agreeing  with  its  customer  to  make 
funds  available  for  withdrawal  in  a 
longer  period  of  time  than  prescribed  in 
New  York  law  because  of  special 
circtmistances.  "provided  that  such 
agreement  is  not  contained  in  a 
preprinted  form  and  is  not  a  usual, 
regular  business  practice  of  the 
depositary  bank."  Hie  Board  believes 
that  the  ability  to  vary  the  New  York 
schedules  by  agreement  may  allow 
depositary  banks  to  impose  agreements 
varying  the  availability  requirements  on 
their  customers  and  to  make  the 
proceeds  of  any  type  of  deposit 
available  for  withdrawal  imder  New 
York  law  in  a  longer  period  of  time  than 
permitted  luider  Regulation  CC  and 
therefore  that  Regulation  CC  should  be 
viewed  as  preempting  die  New  York 
funds  availability  law  to  the  extent  that 


it  applies  to  "accounts"  covered  by 
Regulation  CC.  The  Board  believes  that 
this  approach  to  preemption  of  the  New 
York  funds  availability  schedtdes  would 
facilitate  compliance  by  New  York 
depository  institutions.  Nevertheless, 
the  Board  is  concerned  that  Congress 
may  not  have  intended  to  completely 
preempt  the  New  York  law. 
Accordingly,  the  Board  also  requests 
comment  on  an  alteniative  approach 
under  which  the  variation  by  agreement 
provision  would  remain  in  effect  for 
those  provisions  of  New  York  law  that 
supersede  Regulation  CC  however,  a 
depositary  bank  could  not  agree  with  its 
customer  to  extend  availability  beyond 
the  times  permitted  imder  Regulation 
CC. 

The  following  provisions  of  New  York 
law  provide  for  a  shorter  hold  for 
certain  categories  of  checks  than  it 
provided  under  Regulation  CC.  and.        I 
assuming  that  the  New  York  law  is  not 
completely  preempted  to  the  extent  that 
it  applies  to  "accounts"  covered  by 
Regiilation  CC.  supersede  the  federal 
availability  requirements.  All  other 
provisions  of  the  New  Yoric  law  relating 
to  the  availability  of  funds  deposited  in 
"accounts"  would  be  preempted  by 
Regulation  CC,  because  they  provide  for 
longer  availability  than  is  provided  for 
in  Regulation  CC. 

Temporary  Schedule.  The  New  York 
regulation  requires  that  items  drawn  on 
a  local  bank  or  savings  institution  (i.e., 
one  that  is  located  in  the  same  dty, 
town,  or  village,  and  which  uses  the 
same  clearing  facility  as  the  depositary 
bank]  be  made  available  for  withdrawal 
not  later  than  the  start  of  business  on 
the  third  business  day  following  deposit, 
if  deposited  in  a  bank  p»art  34.2(a)(1)). 
The  New  York  Superintendent  of 
Banking  has  interpreted  "clearing 
facility"  to  include  both  check 
clearinghouse  associations  and  Federal 
Reserve  check  processing  facilities.  (See  ^ 
December  21, 1983  letter  fiom  Vincent 
Tese,  New  York  State  Superintendent  of 
Banks,  regarding  adoption  of  Part  34.) 
Regulation  CC  (§  229.11(b))  also  requires 
that  the  proceeds  of  these  check 
deposits  be-made  available  for 
withdrawal  not  later  than  the  start  of 
business  on  the  third  business  day 
following  deposit.  However,  Regulation 
CC  includes  a  time  period  adjustment 
which  permits  a  depositary  bank  to 
delay  the  time  it  must  make  funds 
available  by  cash  or  similar  means,  for 
deposits  of  local  checks  cleared  outside 
a  check  clearinghotise  arrangement 
(S  229.11(b)(2)).  New  Yori(  law 
supersedes  this  time  period  adjustment 
for  withdrawal  by  cash  and  similar 
means  for  local  chedcs  (as  defined  by 
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New  York  lawfl  deposited  in  banks  and 
cleared  throi^  the  Federal  Reserve. 

The  New  York  regulation  requires 
items  drawn  pti  an  in-state  bank  or 
savings  institlAion  to  be  available  for 
withdrawal  not  later  than  the  start  of 
business  on  tte  fourth  business  day 
following  depiasit,  if  deposited  in  a  bank 
(Part  34.3(a)(^D.  or  the  flfth  business  day 
following  deposit,  if  deposited  in  a 
savings  institution  (Part  34.3(b)(2)). 
These  time  ps^ods  are  shorter  than  the 
seventh  busiij^ss  day  availability 
required  for  iranlocal  checks  under 
S  229.11(c)  of  [Regulation  CC,  although 
they  are  not  ijscessarily  shorter  than  the 
schedules  for  nonlocal  checks  set  forth 
in  §  229.11{c){a)  and  Appendix  B-1  of 
Regulation  CC.  Thus,  these  state 
schedules  supersede  the  federal 
schedule  to  m^  extent  that  they  apply  to 
an  item  drawti'  on  a  New  York  bank  or 
savings  institution  that  is  deflned  as  a 
nonlocal  check  under  Regulation  CC  and 
the  applicable  state  schedule  is  less 
than  the  applicable  schedule  specified  in 
§  229.11(c)  and  Appendix  B-1. 

Part  34.3  (a)(8)  and  (b)(8)  provide  that 
for  any  item  dsposited  at  a  shared  or 
nonproprietaijy  electronic  facility,  the 
depositary  bank  may,  at  its  option,  add 
one  business  day  to  the  relevant  state 
schedule  for  t  ie  item  being  deposited.  In 
the  following  dases.  the  state  schedules 
applicable  to  peposits  at  nonproprietary 
ATMs  to  accoi^nts  in  banks  supersede 
the  federal  sc  i|edule,  which  provides  for 
seventh  day  e  ifailability: 
Treasury  che(||s,  state  and  local 

government  bhecks,  on  us  in-state 

checks — ^Thlrd  business  day 
Local  items — Bourth  business  day 
In-state  itemsH-Fifth  business  day. 

The  state  SQledules  applicable  to 
deposits  at  nahproprietary  ATMs  to 
accounts  in  savings  institutions 
supersede  the  federal  schedule  for  the 
following  iteni^: 

Treasury  checks,  state  and  local 
government  checks,  on  us  in-state 
checks — ^TMrd  business  day 
Local  items— Fifth  business  day 
In-state  itemsi^ixth  business  day. 
Permanent  Schedule.  Under  Part 
34.3(a)(2),  in-flkkte  checks  must  be  made 
available  for  withdrawal  by  the  start  of 
business  on  tbt  fourth  business  day 
following  depoBit  if  deposited  in  a  bank, 
and  the  flfth  business  day  following 
deposit,  if  deposited  in  a  savings 
institution.  The  New  York  schedule  for 
banks  supersedes  the  Regulation  CC 
requirement  i|i  the  permanent  schedule, 
effective  Septeinber  1, 1990,  that 
nonlocal  checks  be  made  available  for 
withdrawal  byithe  start  of  the  flfth 


business  day  following  deposit,  to  the 
extent  that  the  in-state  checks  are 
deflned  as  nonlocal  under  Regulation 
CC,  and  the  Regulation  CC  schedule  for 
nonlocal  checks  is  not  shortened  under 
§  229.12(c)(2)  and  Appendix  B-2  of 
Regulation  CC.  In  addition,  the  New 
York  schedule  for  savings  institutions 
supersedes  the  Regulation  CC  time 
period  adjustment  in  the  permanent 
schedule  for  withdrawal  by  cash  or 
similar  means,  to  the  extent  that  the  in- 
state checks  are  defined  as  nonlocal 
under  Regulation  CC.  and  the  Regulation 
CC  schedule  for  nonlocal  checks  is  not 
shortened  under  §  229.12(c)(2)  and 
Appendix  B-2. 

Exceptions  to  the  Availability 
Schedules.  New  York  law  provides 
exceptions  to  the  state  availability 
schedules  for  large  deposits,  new 
accounts,  repeated  overdrafters, 
doubtful  collectibility,  foreign  items,  and 
emergency  conditions  (Part  34.4).  The 
exception  for  foreign  items  is  consistent 
with  Regulation  CC,  which  excludes 
foreign  checks  from  the  deflnltion  of 
"check,"  and  thus  from  the  availability 
requirements.  Holds  placed  under  the 
other  New  York  exceptions  are 
governed  only  by  the  institution's  policy 
Since  Regulation  CC  requires  deposits 
subject  to  Its  exceptions  to  the 
Schedules  to  be  made  available  tor 
withdrawal  withm  a  reasonable  penod 
of  time  (generally  within  four  business 
days  after  the  expiration  of  the 
availability  schedule  for  that  deposit), 
the  Regulation  CC  exceptions  pertaining 
to  these  types  of  deposits  preempt  the 
state  exceptions. 

New  York  law  supersedes  Regulation 
CC  with  respect  to  the  applicability  of 
the  redeposited  check  exception.  Since 
the  New  Yoili  regulation  does  not 
provide  an  exception  for  checks  that 
have  been  returned  unpaid  and 
redeposited,  this  exception  is  not 
available  to  New  York  institutions. 
However.  New  Yoric  banks  generally 
could  invoke  the  reasonable  cause  to 
doubt  collectibility  exception  in 
Regulation  CC  in  the  case  of  the  deposit 
of  redeposited  checks. 

Business  Day/Banking  Day.  New 
Yor4c  law  requires  availability  within  a 
specifled  number  of  "business  days" 
following  the  "business  day"  of  deposit. 
"Business  day"  is  deflned  as  any  day 
excluding  Saturdays,  Sundays,  and  legal 
holidays  (Part  34.2(c)).  Legal  holiday  is 
not  further  deflned  in  the  regulation. 
This  deflnition  is  preempted  by  the 
Regulation  CC  deflnitions  of  "business 
day"  and  "banking  day."  Thus,  for 
determining  the  permissible  hold  under 
the  New  York  schedules  that  supersede 


the  schedules  provided  in  Regulation 
CC,  deposits  are  considered  made  on 
the  specifled  number  of  "business  days' 
following  the  "banking  day"  of  deposit. 

Part  34.2(c)  also  provides  that  "for 
electronic  branches,  opening  and  closing 
times  shall  be  the  hours  of  the  closest 
manned  office  of  the  depositary  bank." 
The  Commentary  to  the  Regulation  CC 
deflnition  of  "banking  day"  provides 
tiiat  "deposits  at  an  ATM  are 
considered  made  at  the  branch  holding 
the  account  into  which  the  deposit  is 
made  for  purposes  of  determining  the 
day  of  deposit."  The  Regulation  CC  rule 
to  determine  what  constitutes  a  banking 
day  for  ATM  deposits  preempts  the  New 
York  provision. 

Payable  Through  Drafts.  Under  Part 
34.3,  an  item  is  considered  local,  in- 
state, or  out-of-state  based  on  the 
location  of  the  depositary  bank  and  the 
bank  or  savings  institution  on  which  the 
check  is  drawn.  Under  Regulation  CC.  a 
check  is  considered  local  or  nonlocal 
based  on  the  location  of  the  depositary 
bank  and  the  paying  bank.  In  the  case  of 
payable  through  and  payable  at  drafts, 
the  paying  bard(  is  generally  the  payable 
through  or  payable  at  bank.  Since 
reliance  on  the  location  of  the  bank  on 
which  the  check  is  drawn  may  result  in 
longer  availability  than  what  is  required 
under  Regulation  CC  the  determination 
of  what  constitutes  a  local  item,  in-state 
item,  or  out-of-state  item  in  those 
provisions  of  New  York  law  that 
supersede  Regulation  CC  will  be  based 
on  the  location  of  the  depositary  bank 
and  the  paying  bank,  as  deflned  in 
Regulation  CC. 

Disclosures 

Part  34.5  of  New  York  law  requires 
depositary  banks  to  disclose  their  funds 
availabihty  policy  to  their  customers, 
and  to  post  their  availability  schedule  in 
each  branch  location.  The  purpose  of 
these  disclosure  requirements  appears 
to  be  met  by  the  disclosure  requirements 
in  Regulation  CC  Regulation  CC 
preempts  state  disclosure  requirements 
concerning  funds  availability  that  relate 
to  "accounts."  Thus,  Part  34.5  of  New 
Yoric  law  is  preempted  by  Regulation 
CC  to  the  extent  that  it  applies  to 
"accounts,"  as  deflned  by  Regulation       j 
CC.  The  New  York  disclosure  rules 
would  continue  to  apply  to  savings, 
time,  and  other  accounts  not  governed 
by  Regulation  CC  disclosure 
requirements. 

Proposed  Amendment  to  New  York 
Regulation 

In  May  1988,  the  New  Yori  State 
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Banking  Department  issued  for  comment 
proposed  amendments  to  Part  34 
regarding  the  relationship  of  the  state 
regulation  to  federal  law.  The  proposal 
states,  in  part,  that  'The  only  provisions 
of  this  Part  that  require  faster 
availability  of  funds  than  Regulation  CC 
are  those  governing  items  drawn  on 
non-local  banking  institutions  located  in 
this  state."  The  Board  notes  that  the 
intent  of  this  provision  is  unclear, 
because  provisions  of  the  New  York 
regulation,  other  than  those  related  to 
in-state  checks,  provide  for  faster 
availability  of  fiinds  than  Regulation  CC. 
not  taking  into  consideration  the  effect 
of  the  state  variation  by  agreement 
provision.  The  Board  requests  comment 
on  whether  this  proposed  provision,  if 
adopted,  should  be  interpreted  to,  in 
effect,  revise  Part  34  to  rescind  any 
provisions  other  than  Part  34.3  (a)(2)  and 
(b)(2)  that  otherwise  could  be 
interpreted  to  provide  faster  availability 
of  funds  than  Regulation  CC  in  some 
cases. 

The  proposed  amendment  also 
provides  that,  with  respect  to  time  and 
savings  accounts.  New  Yoric  institutions 
could  continue  to  follow  the  New  York 
availability  schedule,  or  alternatively 
would  be  deemed  to  be  in  compliance 
with  state  law  if  they  follow  the  same 
availability  schedule  as  is  required  by 
Regulation  CC.  Further,  the  proposal 
would  subject  New  York  institutions  to 
the  Regulation  CC  disclosure  rules  with 
respect  to  all  accounts,  including 
savings  and  time  accounts.  If  these 
amendments  are  adopted.  New  York 
institutions  could  comply  with  the 
Regulation  CC  availability  rules,  as 
superseded  in  part  by  the  New  York 
regulatioa  with  respect  to  savings  and 
time  accounts,  as  well  as  accounts 
subject  to  Regulation  CC.  The 
Regulation  CC  disclosure  rules  would 
apply  to  all  accounts  subject  to  Part  34. 
The  Board  requests  comment  on 
whether  under  the  proposed  amendment 
New  York  institutions  could  follow  the 
Regulation  CC  availability  rules  with 
respect  to  transaction  accounts  not 
subject  to  Regulation  CC,  such  as 
accounts  in  which  the  account  holder  is 
another  bank,  a  foreign  bank,  or  the  US. 
Treasury. 

By  order  of  the  Board  of  Govemora  of  the 
Federal  Reserve  System.  June  22. 1988.         ^ 

WillianiW.Wila*. 

Secretary  of  the  Board  \ 
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DEPARTMENT  OF  THE  INTERIOR 

UTTiBV  Of  aunscv  MHWig  neuaiiuiiKii  i 
end  Enforcement 

30  CFR  Part  904 

Exteneion  of  DeadHne  for  the 
Arlieneee  Petmenent  State  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Proposed  rule. 

summary:  OSMRE  is  announcing 
procedures  for  a  public  comment  period 
on  a  request  submitted  by  the  State  of 
Arkansas  to  extend  the  deadline  for  the 
State  to  submit  amendments  to  the 
Arkansas  Permanent  Regulatory 
Program  (hereinafter  referred  to  as  the 
Arkansas  program)  as  required  in  the 
March  28, 1968,  final  rule  published  in 
the  Federal  RegUtar  (53  PR  9881). 
OSMRE  is  proposing  to  modify  the 
deadline  for  Arkansas  to  submit  the 
required  amendments.  This  notice  sets 
forth  the  dates  and  locations  for 
submission  of  written  comments. 
dates:  Comments  not  received  by  4:00 
p.m.  ad.t.  July  13, 1988  will  not 
necessarily  be  considered. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Mr. 
James  H.  Moncrief,  Director.  Tulsa  Held 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100  E. 
Skelly  Drive,  Suite  550.  Tulsa, 
Oklahoma,  74135. 

Copies  of  the  extension  request 
(Administrative  Record  No.  341),  the 
Arkansas  program,  and  the 
administrative  record  on  the  Arkansas 
program  are  available  for  public  review 
and  copying  at  the  OSMRE  offices  and 
the  office  of  the  State  regulatory 
authority  listed  below.  Monday  through 
Friday,  9:00  a.m.  to  4-JOO  p.m.,  excluding 
holidays.  Each  requester  may  receive, 
free  of  charge,  one  copy  of  the  extension 
request  by  contacting  the  OSMRE  Tulsa 
Fieki  Office. 

FOR  RIRTHER  tNTOWMATION  CONTACT: 

Mr.  )aiiiea  H.  Moncrief.  Director.  Tulsa 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100  E. 
Skelly  Drive,  Suite  550,  Tulsa, 
Oklahoma.  74135:  Telephone:  (918)  581- 
6430. 


I.  Background 

The  Secietaty  of  tke  Interior  approved 
the  Arkansas  program  on  November  21. 
1980.  laftmaation  pertinent  tathe- 
proposed  permanent  program 


submisskMU  at  well  as  the  Secretary's 
findings,  the  dispositi6n  of  comments  . 
and  a  detailed  explanation  of  the        I 
conditions  of  approval,  can  be  found  in 
the  November  21. 19ea  Federel  Register 
(45  PR  77003).  Subsequent  actions 
concerning  program  amendments  are 
identified  at  30  CFR  904.10, 904.12. 904.15 
adn  904.18. 
II.  Subeiiedon  of  Extensioo  Request 

On  April  17, 1985,  in  accordance  with 
the  provisions  of  30  CFR  732.17(d).  (e). 
and  (f),  OSMRE  notified  Arkansas  of  the 
changes  necessary  to  ensure  that  the 
approved  regulatory  program  was  in 
accordance  with  the  Surface  Mining 
Control  Reclamation  Act  of  1977 
(SMCRA)  and  no  less  effective  than  its 
implementing  regulations,  as  revised 
since  November  21, 1980,  when  the 
Arkansas  program  was  originally 
approved.  To  apply  with  tMs  letter,  the 
State  ot  Aikansas  submitted  an 
amendment  package.  OSMRE  published 
a  final  nde  on  the  amendments  in  the 
March  28. 1988.  Federal  Register  (53  FR 
9881).  There  are  two  requited  program 
amendments,  {  904.16  (a)  and  (b) 
included  in  that  final  rule.  By  May  27. 
1988.  Arkansas  was  to  amend  its 
regulations  at  816.116(b)(3Kii)  of  the 
Aikansas  Surface  Coal  Mining  and 
Reclamation  Code  (ASCMRC)  to  be 
consistent  with  OSMRE's  actions,  or 
resubmit  the  proposed  regidation  with 
sufficient  documentation  in  the  record  to 
show  the  replanting  of  trees  and  shruba  | 
is  a  normal  husbandry  practice  in  the      ' 
State  of  Arkansas.  In  addition  Arkansas 
was  to  revise  its  regulations  at 
ASCMRC  1000(50)  to  remove  the 
suspension  of  ASCMRC  823.11(c)  by 
May  27, 1988. 

By  letter  dated  May  27, 1988, 
(Administrative  Record  No.  AR-341) 
Arkansas  requested  an  extension  to 
submit  the  required  amendments."  The 
State  is  compiling  documentation  to 
justify  the  origiiuily  proposed  regulation 
at  ASCMRC  8ie.ll8(b)(3)(ii). 

OSMRE  is  prepared  to  extend  the 
deadline  for  submittal  to  December  30, 
1968,  and  is  now  seeking  comment  on 
the  State's  request  for  additional  time  to 
submit  the  required  amendments. 

List  of  subjects  in  30  CFR  Part  904 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  Jane  17.  loaa 
Raymood  L.  Lomie, 

Asautant  Director.  Westeat  FieU  Operatkmt. 
(nt  Doc  4e^t4S<0  FfM  fr-27-a8c  «t45  am) 
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for  Pubic  Haarina  on 
ittotho 
Regulatory 


AOENCV:  Office  of  Surface  Mining 
ReclamatiMi  and  Enforcement  (OSMRE), 
Interior. 


action:  Pi  ijposed  Rule. 


summary:  OSMRE  is  announcing  receipt 
of  proposek)  amendments  to  the 
Oklahomai  jwrmanent  regulatory 
program  (Hereinafter  referred  to  as  the 
Oklahoma  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMQftA).  The  amendment  consists 
of  several  revised  regulations  that 
would  partially  replace  those  now 
implementitig  the  Oklahoma  program. 
This  no^f»  sets  forth  the  times  and 
locations  Ipat  the  Oklahoma  program 
and  the  prpposed  amendment  will  be 
available  W  public  inspection,  the 
comment  ptriod  during  which  interested 
persons  m9|y  submit  written  comments 
on  the  proposed  amendment,  and 
information  pertinent  to  a  public 
hearing,  if  j^ne  is  requested. 

DATES:  Wrilten  comments  must  be 
received  on  or  before  4.-00  p.m.,  c.d.t. 
July  28,  ig(k  If  requested,  a  public 
hearing  on  the  proposed  amendments 
will  be  hefc)  on  July  25, 1988.  Requests  to 
present  ortJ  testimony  at  the  hearing 
must  be  reiqeived  on  or  before  4:00  p.m.. 
ad.t.  on  Juty  13, 1968. 

AODRESSEK  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
or  hand-de|vered  to:  Mr.  James 
Moncrief,  Director,  Tusla  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  5100  E.  Skelly  Drive. 
Suite  550.  Tulsa,  Oklahoma  74135: 
Telephone:  (918)  581-643a 

Copies  of  the  Oklahoma  program,  the 
proposed  siodifications  to  the  program, 
and  the  at^itiinistrative  record  of  the 
Oklahoma  program  are  available  for 
public  review  and  copying  at  the 
OSMRE  offices  and  the  State  regulatory 
authority  office  listed  below,  Monday 
through  Fifjiay.  9:00  a.m.  to  4M)  p.m., 
excli^ing  Holidays.  Eadi  requestor  may 
receive,  free  of  charge,  one  copy  of  the 
proposed  Moendments  by  contacting 
OSMRE's  JTulsa  Field  Office. 

Office  of  Sifface  Mining  Reclamation 

and  Enf^)h%nent.  Tulsa  Field  Office. 

5100  FieW  Office,  5100  E.  Skelly  Drive. 

Suite  55^  Tulsa.  Oklahoma  74135. 

Telephone:  (918)  581-643a 
Office  of  Surface  kfining  Reclamation 

and  Enf^ircetient  1100  "L"*  Street  NW.. 


Room  S131,  Washington.  DC  20Z4a 

Telepone:  (202)  343-5492. 
Oklahoma  Department  of  Mines.  4040 

No.  Lincoln.  Suite  107.  CMdahoma  Qty, 

Oklahoma  7310S.  Telephone:  (405) 

521-38S9. 
FOR  RJRTNCR  INFORMATION  COffTACT: 
Mr.  James  Moncrief,  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  5100  E. 
Skelly  Drive.  Suite  550,  Telephone:  (918) 
581-6430. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Oklahoma  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  January  19, 1981  (46  FR 
4910).  Information  pertinent  to  the 
general  background,  revisions, 
modifications  and  amendments  to  the 
proposed  permanent  program 
submission  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  detailed  explanation  of  the 
conditions  of  approval  of  the  Oklahoma 
program  can  be  found  in  the  January  19, 
1981,  Federal  Register  (46  FR  4910).  in 
the  April  2, 1982,  Federal  Register  (47  FR 
17152),  in  the  May  4, 1983.  Federal 
Register  (48  FR  20050)  and  the  August 
28, 1984,  Federal  Register  (49  FR  34000). 
Subsequent  actions  on  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  936.10  and  936.15. 

n.  Submission  of  Amendment 

In  accordance  with  the  provisions  of 
30  CFR  732.17(d)  through  (f).  OSMRE 
notified  Oklahoma  by  letter, 
(Administrative  Record  No.  OK-681),  of 
the  changes  necessary  to  ensure  that  the 
State's  Act  was  no  less  stringent  than 
SMCRA  and  that  its  regulations  were  no 
less  effective  than  the  Federal 
regulations,  when  the  program  was 
originally  approved. 

'To  comply  with  this  notification. 
Oklahoma  completed  a  partial  rewrite  of 
its  regulations  and  submitted  it  to 
OSMRE  for  approval  in  three  parts 
(Administrative  Record  No.  OK-747, 
OK-749.  OK-780),  After  several 
attempts  to  correct  deficiencies  in  die 
amendment,  Oklahoma  sent  a  letter  to 
OSMRE  withdrawing  the  amendment 
package  on  May  5. 1988  (Administrative 
Record  No.  OK-841).  OSMRE  pubUshed 
a  notice  in  the  Fedwal  Register  on  June 
1. 1968  (53  FR  19934).  announcing  the 
withdrawal  of  the  amendment  package 
submitted  by  Oklahoma. 

To  comply  with  the  original 
notification.  Oklahoma  submitted  a 
complete  set  of  proposed  regulations  for 
OSMRE  review  and  approval  on  May  18. 
1988  (Administrative  Record  No.  OK- 
843). 


The  proposed  regulations  would 
replace  those  of  the  currently  approved 
Program  and  consist  of  Parts  TOa 
General  DefinitioRs;  701,  Permanent 
Regulatory  Program:  70S,  Restriction  on 
Financial  Interests  of  State  Employees; 
707,  Exemption  for  Coal  Extraction 
Incident  to  Government-Financed 
Highway  or  other  Construction:  761. 
Acres  Designated  Unsuitable  for  Mining 
by  the  Act:  762,  Criteria  for  Designating 
Areas  as  Unsuitable  for  Surface  Coal 
Mining  Operations:  764,  Processes  for 
Designating  Areas  Unsuitable  for 
Surface  Coal  Mining  Operations:  772. 
Requirements  for  Coal  Exploration:  773. 
Requirements  for  Permits  and  Permit 
Processing;  774.  Revision,  Renewal,  and 
Transfer  Assignment  or  Sale  of  Permit 
Rights:  775,  Administrative  and  Judicial 
Review:  777^  General  Content 
Requirements  for  Permit  Applications; 
778  Permit  Applications — Minimum 
Requirements  for  Legal,  Financial, 
Compliance,  and  Related  Information: 
779,  Surface  Mining  Permit 
Applications — Minimum  Requirements 
for  Information  on  Environmental 
Resources:  780,  Surface  Mining  Permit 
Applications — Minimum  Requirements 
for  Reclamation  and  Operations  Plan; 
783,  Underground  Mining  Permit 
Applications — Minimum  Requirements 
for  Information  on  Environmental 
Resources;  784,  Underground  Mining 
Permit  Applications — Minimum 
Requirements  for  Reclamation  and 
Operations  Plan;  785,  Requirements  for 
Permits  for  Special  Categories  of  Mining: 
795,  Small  Operator  Assistance:  800, 
Bond  and  Insurance  Requirements  for 
Surface  Coal  Mining  and  Reclamation 
Operations:  810,  Permanent  Program 
Performance  Standards — General 
Provisions:  815,  Permanent  Performance 
Standards — Coal  Exploration;  816. 
Permanent  Program  Performance 
Standards — Surface  Mining;  816, 
Permanent  Program  Performance 
Standards — Underground  Mining 
Activities:  616,  Special  Permanent 
Program  Performance  Standards — ^Auger 
Mining:  823.  Special  Permanent  F^rogram 
Performance  Standards — Operations  on 
Prime  Farmland;  824,  Special  Permanent 
Program  Performance  Standards — 
Mountaintop  Removal:  827,  Special 
Permanent  Program  Performance 
Standards — Coal  Preparation  Plants  not 
Located  Within  the  Permit  Area  of  a 
Mine:  828.  Special  Pennanent  Program 
Performance  Standards — ^In  Situ 
Processing:  842.  State  Inspections:  843. 
State  Enforcement:  845,  Civil  Penalties; 
and  850,  lYaining,  Examination,  and 
Certification  of  Blasters. 
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III.  Public  Comment  Procedures 

In  accordance  with  the  provision  of  30 
CFR  732.17(h)(10),  OSMRE  is  now 
seeking  comment  on  whether  the 
amendments  proposed  by  Oklahoma 
satisfy  the  applicable  program  approval 
criteria  of  30  CFR  732.15.  If  the 
amendments  are  deemed  adequate,  they 
will  become  part  of  the  Oklahoma 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
conunenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Tulsa  Field 
Office  will  not  necessarily  be 
considered  in  the  Hnal  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT*  by  4:00 
p.m.  c.d.t.  on  July  13, 1988.  Location  and 
time  of  day  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Person^  wishing  to 
meet  with  (JiSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHEll 

INFOMMATIdN  CONTACT."  All  SUch 

meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
'  A  written  summary  of 


each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  936 

Coal  mining.  Intergovernmental 
relations,  Surface  mining.  Underground 
mining. 

Date:  June  17, 1988. 
Raymond  L  Lowiie, 

Assistant  Director,  Western  Field  Operations. 
(PR  Doc.  88-14541  Filed  6-27-88: 8:45  am] 

MUJN6  CODE  4310-OS-ll 


DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Air  Force 

32  CFR  Part  806b 

[Air  Force  Reg.  12-35] 

Air  Force  Privacy  Act  Program 

AOENCY:  Department  of  the  Air  Force, 

DOD. 

ACTION:  Proposed  rule;  exemption. 

SUMMARY:  The  Department  of  the  Air 
Force  is  publishing  for  public  comment  a 
proposed  exemption  rule  that  will 
exempt  a  newly  created  record  system, 
subject  to  the  Privacy  Act,  from  access 
and  therefore  permitting  denial  of 
individual  requests  to  gain  access  to 
certain  categories  of  records  maintained 
in  the  system  pertaining  to  the 
individual.  The  purpose  for  claiming  and 
invoking  this  exemption  by  rulemaking 
is  to  ensure  and  protect  the  integrity  and 
frankness  of  the  information  received  or 
solicited  from  third  parties,  under  an 
expressed  or  implied  promise  of 
confidentiality,  compiled  solely  for  the 
purpose  of.determining  suitability, 
eligibility,  or  qualiHcations  for  military 
service. 

DATES:  Comments  must  be  received  on 

or  before  July  28, 1988. 

ADDRESS:  Send  any  comments  to  Ms. 

Linda  G.  Adams,  Information 

Management  Division,  Directorate  of 

Information  Management  and 

Administration,  Office  of  the 

Administrative  Assistant,  Secretary  of 

the  Air  Force,  The  Pentagon, 

Washington,  D.C.  20330-1000. 

FOR  FURTHER  INFORMATKNI  CONTACT: 

Ms.  Adams  at  the  above  address  or 

telephone:  202-694-3488,  Autovon:  224- 

3488. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Air  Force  proposes  to 
amend  32  CFR  Part  806b  by  publishing  a 
specific  exemption  rule  to  exempt  a  new 
system  of  records  identified  as  F053 
AFA  D,  entitled:  "Registrar  Records" 
fit)m  the  access  provisions  of  the 
Privacy  Act  of  1974, 5  U.S.C.  552a(d). 


This  exemption  rule  is  needed  to  protect 
the  integrity  of  records  by  ensuring 
confidentiality  of  information  provided 
by  individuals  on  the  record  subject  and 
precluding  the  record  subject  fit)m 
accessing  any  information  in  the  record 
system  containing  investigatory  and 
appraisal  information  on  the  suitability, 
eligibility  or  qualifications  of  USAF 
Academy  applicants  and  enrolled 
cadets.  In  order  to  exempt  a  system  of 
records  from  access,  the  Air  Force  must 
invoke  and  publish  a  specific  exemption 
rule  for  the  particular  system  of  records 
under  the  provisions  of  5  U.S.C.  552a(k) 
of  the  Privacy  Act.  The  exemption 
provision  applies  only  to  the  extent  that 
information  in  the  system  is  subject  to 
the  exemption.  That  is,  any  information 
in  the  system  which  cannot  be  defined 
as  (k}(5)  information  will  not  be 
witliheld  pursuant  thereto  simply 
because  the  system  is  an  "exempted 
system."  For  practical  reasons,  non- 
exempt  information  in  the  system 
cannot  be  segregated  and  maintained 
apart  fit>m  that  information  which  is 
exempt.  Therefore,  the  exemption  is 
claimed  to  protect  the  (k)(5)  information 
in  the  system  of  records.  The  exemption 
rule  is  promulgated  in  accordance  with  5 
U.S.C.  553  (b)(1),  (2)  and  (3),  (c),  and  (e) 
as  required  by  the  subsection  (k)  of  the 
Privacy  Act.  The  exemption  will  not 
prevent  proper  access  to  the  vast 
majority  of  information  contained  in  the 
system. 

List  of  Subjects  in  32  CFR  Part  OOOb. 
Subpart  E 

Privacy  Act  exemptions. 

For  the  reasons  set  out  in  the 
preamble.  Title  32,  Chapter  VII,  | 

Subchapter  A.  Part  806b,  Subpart  E  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  806b-{  AMENDED] 

1.  The  authority  citation  for  Part  806b 
is  revised  to  read  as  follows: 

Authority:  Pub.  L  93-579, 5  U.S.C.  552a.  32 
CFR  Part  286a. 

2.  Section  806b.l3  is  amended  by 
adding  new  paragraph  (b)(19)  as 
follows: 

Subpart  E— Privacy  Act  Exemptions 


9806b.13 
exemptions. 


(b)  Specific  exemptions.  *  *  * 


(19)  Registrar  Records  (F0S3  AFA  D). 

(i)  Exemption.  Parts  of  this  system  of 
records  may  be  exempt  from  5  U.S.C. 
552a(d),  but  only  to  the  extent  that  the 
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disclosure  •£  such  material  ivoidd  reveal 
the  identitV)  of  a  confidential  source. 

(ii)  Authority.  5  U.S.C  552a(kM5). 

fiii)  Rea^ns.  To  encourage  candor 
and  maint^n  the  integrity  of 
investigatory  material,  evalnationa,  or 
any  commMits  or  personal  information 
received  o^  solicited,  as  required,  from 
third  parties  nnder  an  e^quessed  or 
implied  prfiinise  of  confidentiality  and 
compiled  solely  for  the  purpose  and  use 
of  determining  suitability,  eli^bility.  or 
qualificatiokis  for  military  service  of 
USAP  Academy  aj^iUcants  and  those 
enrolled. 
UM.  Bynuia, 

Alternate  OSD  Federal  Register  Liahon 

Officer.  Deft^rtmentt^  Defense. 

June  i^  IMk 

[FR  I^c  8b1^4S0«  Pfled  8-27-68;  8:45  am] 

BIUJNQ  coi4 1»1»41^ 


departMcht  of  transportation 

I 

Coast  Gu^^ 
33CFRP4it117 


I 


) 


Drawbridga  Operation  Regulations; 
Roanoke  Sound,  NC 


agency: 
action: 


St  Guard.  DOT. 
led  rule. 


SUMMARY^At  the  request  of  the  North 
Carolina  Department  of  Transportation, 
the  Coast  Guard  is  considering 
amending  the  regulations  for  the  U.S. 
64/264  draJMrbridge  across  the  Roanoke 
Sound  at  nolle  2.8.  in  Manteo,  North 
Carolina,  by  adding  a  new  section  for 
the  bridgei  The  new  section  restricts  the 
number  of  lliridge  openings  during  the 
boating  season.  The  bridge  is  currently 
required  to  open  on  signal.  This 
proposal  i«  being  made  to  reduce 
vehicular  ^ffic  congestion  caused  by 
drawbridge  openings  during  the  summer 
season.  lihiiB  action  should 
accommodate  the  needs  of  vehicular 
trafTic,  whjle  still  providing  for  the 
reasonable  needs  of  navigation. 

DATE:  Comments  must  be  received  on  or 
before  Augsst  12. 198a 

ADORESSCpe  Comments  should  be 
mailed  to  Ck>mmandef(ob),  Fifth  Coast 
Guard  District.  431  Crawford  Street. 
Portsmouth,  Virginia  23704-5004.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  f^  inspection  and  copying  at 
the  above  siddrem.  Room  507,  between  8 
a.m.  and  4i>nL,  Monday  throu^  Friday, 
except  hol^iay*.  Comments  may  also  be 
hand-delhflered  to  this  address. 


KTiON  contact: 
Ms.  Ann  B.  Deaton.  Bridge 
Administrator,  at  (804)  308-8222. 


SUPPLEMCNTAIIV I 
Interested  persons  are  invited  to 
participate  in  diis  mlemaldng  by 
submitting  written  views,  comments, 
data,  or  aigoments.  Persons  submitting 
comments  should  include  their  names 
and  addnases.  identify  the  bri^,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposaL 
The  Commander.  PKMi  Coast  Guard 
District  will  evaluate  all 
communicatians  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  ragolations  may  be 
chai^ged  in  Ught  of  comments  received. 

Drafting  Infannatioa 

The  drafters  of  this  notice  are  Linda  L 
Gilliam,  Project  Officer,  and  CEHt  Robert 
).  Reining.  Ihojects  Attorney. 

Discussion  of  ftopoaad  Regulations 

The  North  Carolina  Department  of 
Transportation  has  requested  that  the 
U.S.  64/284  drawbriij^  actoss  the 
Roanoke  Sound  at  Manteo.  NC.  only  be 
required  to  open  on  the  hour,  between 
7:00  a  jn.  and  l-OQ  p  jn.,  from  May  1  to 
October  31.  The  current  regulations 
require  the  draw  to  open  on  signal  for 
Uie  passage  of  vessels. 

This  request  is  the  result  of  the  steady 
increase  of  boat  traffic  on  the  Roanoke 
Sound  since  1972.  The  frequent  draw 
openings  cause  vehicular  traffic 
congestion  problems  during  the  summer 
season.  The  draw  openings  during  these 
months  have  increased  from  950  in  1972 
to  3,895  in  1987.  while  the  vehicular 
traffic  has  increased  bom.  4.200  vehicles 
per  day  in  1972  to  1Z200  per  day  in  1987. 

The  North  Carolina  Department  of 
Transportation  has  stated  that  there  is  a 
substantial  increase  in  the  number  of 
vessels  that  require  drawbridge 
openings.  Most  of  the  openings  are 
caused  by  commercial  vessels  rather 
than  recreational  vessels. 

The  North  Carolina  Department  of 
Transportation  held  a  pubbc  hearing  in 
Manteo,  North  Carolina,  on  November 
30, 1987,  to  gather  public  input  on  the 
problem.  Interested  local  citizens  and 
ownen  of  Salty  Dawg  Marina  and  the 
Pirates  Cove  Marina  attended  the 
hearing.  The  North  Carolina  Department 
of  Transportation  reports  that  all  were 
in  agreement  that  the  drawbridge 
needed  to  be  regulated  in  order  to 
reduce  traffic  congestion.  However,  a 
commercial  fisherman  at  the  public 
hearing  expressed  concern  that  small 
craft  would  encounter  some  difficulty  in 
the  shallow  waters  around  the  bridge 
while  waiting  for  an  opening.  He  also 
felt  that  boaters  rushing  to  meet  the 


scheduled  bridge  opening  coidd  be 
affected  by  strong  tides  and  adverse 
weather  ooni^time,  and  that  boaters 
waiting  for  a  bridge  opening  would  have 
no  where  to  tie  ttieir  vessels  while 
waiting  for  their  turn  to  pass  through  the 
bridge. 

This  proposed  change  to  tlie 
regulations  would  only  be  in  effect  until 
the  conq>letion  of  die  new  fixed  highway 
bridge  that  will  be  replacing  the  existing 
drawbridge.  The  new  bridge  is  slated  for 
completion  by  December  1,  lOOa 


ECOOOBtiC 


and  Ceitificatioo 


These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-eignificant  under  the 
Department  of  Transportation  regulatoiy 
policies  and  procedurae  (44  FR  11034: 
February  26, 1979). 

While  the  proposal  may  have  some 
economic  impact  on  commercial 
waterway  users,  the  impact  is  expected 
to  be  minimal  Therefore,  a  full 
regulatory  evaluation  is  considered 
unnecessary  at  this  time.  However, 
before  any  final  regulations  are  issued, 
the  economic  impact  will  be  re- 
evaluated based  upon  comments 
received.  Anyone  who  believes  their 
business  will  suffer  as  a  result  of  this 
proposal  is  requested  to  document  the 
problem  in  their  comments. 

Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  m  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

.  Aethofily:  33  U.&C  400;  49  CFR  1.48, 33 
CFR  1.05(g). 

2.  Section  117.838  is  added  to  read  as 
follows: 

S117.838   RoMWkeSound. 

(a)  The  draw  of  the  U.S.  84/264  bridge, 
mile  2A,  at  Manteo,  NC  shall  open  on 
signal,  except  between  May  1  through 
October  31,  7:00  a.m.  to  7:00  p.m.  the 
draw  must  open  only  on  the  hour  for  the 
passage  of  vessels. 
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(b)  To  accommodate  approaching 
vessels,  the  hourly  opening  may  be 
delayed  up  to  10  minutes  past  the  hour. 

(c)  Public  vessels  of  the  United  States 
and  any  vessel  in  an  emergency 
involving  danger  to  life  or  property  shall 
be  passed  at  any  time. 

Dated:  |une  13, 19ea 
A.D.  Breed, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander, 
Fifth  Coast  Guard  District. 

|FR  Doc.  88-14571  Piled  6-27-88;  8:45  am] 
MLUNG  COOE  4«10-1«-M 


Maritime  Administration 
46  CFR  Part  382 
[R-107:RIN2133-AA51] 

Bullc  Preference  Cargoes 

agency:  Maritime  Administration, 
Department  of  Transportation. 
action:  Supplemental  notice  of 
proposed  rulemaking. 

summary:  This  rule  would  estabhsh 
new  administrative  procedures  and 
methodology  for  determining  fair  and 
reasonable  or  guideline  rates  for  the 
carriage  of  dry  and  liquid  bulk 
preference  cargoes  on  United  States 
commercial  bulk  cargo  vessels.  This 
regulation  would  require  operators  to 
submit  data  on  the  operating  and  capital 
costs  of  their  vessels.  Based  on  this 
data,  the  Maritime  Administration 
(MARAD)  would  calculate  fair  and 
reasonable  guideline  rates  according  to 
the  methodology  explained  in  the 
Supplementary  Information  Section  of 
this  regulation.  MARAD  has  proposed 
other  methodologies  for  calculating  fair 
and  reasonable  rates  in  a  prior  notice  of 
proposed  rulemaking  (NPRM)  and  a 
prior  supplemental  notice  of  proposed 
rulemaking  (SNPRM). 

DATES:  Comments  on  or  before  August 
12. 1988. 

ADDRESS:  Send  original  and  two  copies 
of  comments  to  the  Secretary,  Maritime 
Administration,  Room  7300,  Department 
of  Transportation,  400  7th  St.  SW.. 
Washington,  DC  20590. 
RM  FURTNCR  INFORMATION  CONTACT: 
Arthur  B.  Sforza,  Director.  Office  of  Ship 
Operating  Assistance.  Maritime 
Administration,  Washington,  DC  20590, 
Tel.  (202)  366-2323. 

SUPPLEMENTARY  INFORMATION:  Section 
901(b)(1)  of  the  Merchant  Marine  Act  of 
1936  (the  Act),  as  amended  (46  U.S.C. 
1241(b)),  requires  that  at  least  50  percent 
of  any  equipment,  materials  or 
commodities  purchased  by  the  United 
States  or  for  the  account  of  any  foreign 
nation  without  provision  for     ' 


reimbursement,  or  acquired  as  the  result 
of  funds  or  credits  from  the  United 
States,  should  be  transported  on 
privately  owned  United  States-flag 
commercial  vessel  to  the  extent  that 
such  vessels  are  available  at  fair  and 
reasonable  rates.  The  Comptroller 
General  in  1955  stated  that  the  term 
"fair  and  reasonable  rate"  did  not 
necessarily  mean  the  going  market  rate, 
but  would  appear  to  call  for  reasonable 
compensation,  including  a  fair  profit,  for 
an  efficient  vessel  (Opinion  B-g5823, 
Feb.  17, 1955).  In  1985,  section  901  was 
amended  to  exclude  certain  programs 
from  the  application  of  cargo  preference 
and  to  raise  the  U.S.-flag  share  of 
certain  other  programs  to  75  percent,  . 
phased  in  over  three  years.  Upon 
request,  the  Maritime  Administration 
provides  guideline  rates  to  agencies  to 
assist  in  the  determination  of  fair  and 
reasonable  rates.  Section  901(b)(2)  of  the 
Act  provides  the  authority  for  the 
Maritime  A'dministration  (by  delegation 
from  the  Secretary  of  Transportation)  to 
issue  regulations  governing  the 
administration  of  section  901(b)(1). 

Prior  Rulemaking  Actions 

MARAD  published  an  initial  NPRM 
on  August  6. 1985  (50FR31735)  that 
contained  data  submission  requirements 
and  a  methodology  for  determining  fair 
and  reasonable  rates  for  full  shiploads 
of  dry  and  liquid  bulk  preference 
cargoes  on  U.S.-nag  commercial  bulk 
cargo  vessels.  MARAD  received  nine 
comments  and  concluded  that  the  use  of 
the  "least  squares  regression  analysis" 
methodology  was  generally 
unsatisfactory.  Accordingly,  MARAD 
issued  a  SNPRM  on  December  17, 1986 
(51FR45136),  that  proposed  and 
requested  public  conunent  on  a  cost 
based  methodology  for  calculating  fair 
and  reasonable  guideline  rates  that 
would  be  based  on  each  vessel's  actual 
or  constructed  costs.  This  methodology 
is  significanUy  different  horn  the  "least 
squares  regression"  analysis,  and  the 
First  SNPRM  requested  the  submission 
of  additional  data  by  vessel  operators. 

Data  Submission  Requirements 

The  information  that  would  have  been 
required  for  each  vessel  under  the 
SNPRM  included  statistical  information 
on  the  vessel  (e.g.,  normal  operating 
speed,  deadwei^t  tonnage);  operating 
expenses  (e.g.,  wage  costs  of  officers 
and  crews,  insurance  costs);  capital 
costs  (e.g.,  capitalized  costs,  interest 
rates);  and  port  and  cargo  handling  costs 
(e.g.,  stevedore  costs,  canal  fees).  This 
second  SNPRM  contains  essentially  the 
same  data  submission  requirements. 

MARAD  needs  this  data  to  calculate 
guideline  rates  accurately  within  the 


revised  methodology.  Up  to  now,  - 
MARAD  has  used  two  separate  methods 
for  determining  these  rates  for  bulk 
cargoes  carried  by  U.S.-flag  bulk  cargo 
vessels.  For  vessels  built  before  1955, 
guideline  rates  were  calculated  for  vesel 
categories  arranged  by  deadweight 
tonnage;  since  there  are  only  a  few  such 
vessels  remaining  in  service  no  category 
rates  ar  now  being  calculated.  For 
vessels  built  after  1955,  rates  are 
calculated  separately  for  each  vessel. 
However,  MARAD  has  not  previously 
required  all  operators  participating  in 
the  bulk  cargo  preference  trades  to 
submit  cost  data  on  an  annal  basis.  As  a 
result,  accurate  cost  data  are  not 
available  for  ail  participating  vessels, 
and  the  calculation  of  a  vessel  category 
rate  or  an  individual  vessel  rate  can  be 
difficult  and  in  a  number  of  cases 
unreliable  under  the  procedures  now 
used. 

Pursuant  to  the  Freedom  of 
Information  Act,  the  requested  data 
submissions  are  considered  confidential 
commercial  or  financial  information  not 
to  be  disclosed  to  the  public  (5  U.S.C. 
552(b)(4)).  A  proivision  is  included  in  the 
regulation  under  which  data  would  be 
held  in  confidence. 

Revised  Rate.Methodology 

The  guideline  or  fair  and  reasonable 
rates  to  be  established  by  MARAD 
would  apply  only  to  the  waterbome 
portion  of  cargo  transportation  and 
would  consist  of  four  components:  (1) ' 
Operating  costs,  including  fuel;  (2) 
capital  costs;  (3)  port  and  cargo  handling 
costs;  and  (4)  brokerage  and  overhead. 

The  operating  cost  component  of  the 
fair  and  reasonable  rate  for  each 
participating  bulk  vessel  would  be 
derived  from  aggregate  averages  for  all 
operating  cost  elements,  except  fuel, 
using  historical  data  submitted  in 
accordance  with  this  rule  and  escalated 
by  MARAD  to  the  current  year. 

Self-propelled  ships  and  fully 
integrated  tug/barge  units  would  be 
grouped  in  three  categories  by  size: 
Group  I— under  27,000  DWT;  Group  II— 
27,000-55,000  DWT;  and  Group  III— over 
55,000  DWT.  Tug/barge  combinations 
would  be  grouped  in  two  categories  by 
size:  Group  IV— under  12.000  DWT  and 
Group  V— over  12,000  DWT.  The 
operating  cost  component  would  include 
two  segments,  operating  costs  and  fiiel. 
All  eii^ble  operating  costs,  except  fuel, 
would  be  added  together  for  all  vessels ' 
in  a  categories  group  and  divided  by  the 
total  number  of  operating  days  for 
vessels  in  that  group  to  yield  ah 
aggregate  daily  average  cost.  This  cost 
would  be  escalated  to  the  current  year 
and  muItipHed  by  estimated  total  °:^ 
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voyage  days  to  yield  the  non-fuel 
operating  coJBt  segment  for  the  voyage. 

Fuel  woufld  be  figured  separately  on 
the  basis  of  reported  fuel  consumption 
at  sea  and  |i|  port  The  actual  hiel 
consumption  of  each  vessel  would  be 
multiplied  $y  the  corresponding 
projected  njivnber  of  voyage  days  at  sea 
and  in  port  to  yield  total  fuel  consumed. 
Current  fuel  prices  would  be  applied  to 
fuel  consudiM  to  produce  the  hiel 
segment  of  Ithe  operating  cost 
component!  The  total  of  the  fiiel  and 
non-fuel  operating  cost  segments  would 
be  the  opeiJE|ting  cost  component  for  the 
voyage.      ! : 

The  capitsl  cost  component  would  be 
calculated  iadividually  for  each 
participating  bulk  vessel,  and  would 
consist  of  an  allowance  for  depreciation 
and  interesjtt  and  a  reasonable  return  on 
investment;  Depreciation  would  be 
straight-line  for  25  years  unless  the 
owner  purchased  the  vessel  when  it  was 
more  than  1$  years  old.  In  this  case,  the 
vessel  woul^  be  depreciated  on  a 
straight-lin^:  basis  over  not  fewer  than 
10  years.  Capitalized  improvements 
would  be  depreciated  straight-line  over 
the  remainder  of  the  25-year  old  period, 
commenciiig  with  the  capitalization  date 
for  those  ii]|i|)rovements.  For  the  purpose 
of  calculatihg  interest  expense,  it  is 
assumed  thdt  original  vessel 
indebtedness  is  75  percent  of  the 
owner's  capitalized  vessel  cost  and  that 
principal  payments  are  made  in  equal 
installments  over  a  25-year  period.  To 
compute  the  interest  cost,  the  owner's 
actual  interest  rate  would  be  applied  to 
the  constnioted  outstanding  debt  on  the 
vessel.  Return  on  equity  and  return  on 
working  cabital  ^^ould  be  based  upon  an 
average  of  {the  most  recent  rates  of 
return  for  ^  bross  section  of 
transportation  industry  companies 
including  maritime  companies.  Equity  is 
assumed  to  be  the  vessel's  constructed 
net  book  value  less  constructed 
principal.  vVorking  capital  is  the  dollar 
amount  necessary  to  cover  one-half 
operating  and  voyage  expenses.  The 
annual  depneciatlon,  interest,  and  return 
on  equity  would  be  divided  by  the 
operator's  actual  number  of  operating 
days  on  the  average  number  of 
operating  dsys  experienced  by  the 
participati^  fleet  in  the  previous  year, 
whichever  lis  higher.  The  total  of  those 
elements  would  be  multiplied  by 
estimated  voyage  days  and  added  to  the 
return  on  i^orking  capital  to  determine 
the  capital  oost  component  used  in  the 
fair  and  reasonable  rate  calculation. 

The  port: of  cargo  handling  cost 
componenns  determined  for  each 
voyage  on  t)ie  basis  of  carg  tender  terms 
for  the  con  ^odity,  load  and  discharge 


ports,  and  lot  size.  The  costs  would 
include  applicable  fees  for  wharfage  and 
dockage  of  the  vessel,  canal  tolls,  caigo 
loading  and  discharging,  and  all  other 
voyage  costs  associated  with  the 
transportation  of  preference  cargo. 
Costs  used  to  determine  the  port  and 
cargo  cost  component  shall  be  based  on 
data  submitted  for  completed  cargo 
preference  voyages  in  the  previous  year. 

To  determine  the  brokerage  and 
overhead  component  of  the  fair  and 
reasonable  rate,  the  components  for 
operating,  capital  and  port  and  cargo 
handling  would  be  totaled  and 
multiplied  by  a  4.0  percent  allowance  for 
broker's  commissions  and  oveiiiead. 
The  total  of  these  four  components  is 
divided  by  cargo  tons  (but  not  less  than 
70  percent  of  the  vessel's  cargo 
capacity)  to  determine  the  fair  and 
reasonable  rate. 

Since  this  approach  is  a  significant 
departure  from  the  methodologies 
contained  in  the  SNPRM  and  first 
SNPRM,  and  affects  an  important 
program  or  great  public  interest, 
MARAD  has  decided  that  publication  of 
a  second  SNPRM  is  appropriate. 

Comments 

The  methodology  proposed  in  the  first 
SNPRM  of  December  17, 1986,  required  a 
cost  based  rate  calcuated  separately  for 
each  participating  vessel.  A  comment 
date  on  March  17, 1987  was  established 
and  was  later  extended  to  April  17, 1987, 
at  the  request  of  several  of  the 
prospective  respondents.  Ultimately, 
four  responses  were  received.  American 
Trading  Transportation  Company,  Inc. 
(ATT)  and  Chevron  Shipping  Company 
(Chevron)  replied  directly  by  letters 
dated  February  12. 1987  and  April  15, 
1987,  respectively.  Kominers,  Fourt 
Schlefer  &  Boyer  (Kominers)  and  Dyer,  . 
Ellis,  Joseph  ft  Mills  (Dyer)  both  replied 
on  behalf  of  the  Berger  Group  on  April 
17, 1987.  Kominers'  also  responded  on 
behalf  of  Moore-McCormack  Bulk 
Transport.  In& 

Validity  of  Individual  Cost  Based  Rates 

The  first  comments  were  based  on  the 
premise  that  existing  preference  laws  do 
not  provide  for  individual  cost  based 
rates.  Kominers  cites  the  legislative 
history  of  the  preference  laws  and 
points  out  that  the  intent  indicated  in 
'  the  related  committee  hearings  suggests 
the  development  of  either  a  market  rate 
or  an  average  cost  based  rate  rather 
than  an  individual  vessel  rate. 

MARAD  has  reconsidered  this  issue 
and  recognizes  that  an  individual  vessel 
rate  may  not  be  appropriate  because 
such  rates  do  not  assure  the  shipment  of 
preference  cargoes  at  a  fair  and 
reasonable  cost.  MARAD  also  believes 


that,  as  noted  in  the  Comptroller 
General's  decision,  previously  cited,  the 
going  market  rate  does  not  necessarily 
meet  the  fair  and  reasonable  standard. 
For  these  resigns  and  to  promote 
efficiency,  MAJ^AD  is  proposing  a 
different  methodology  that  woiUd 
provide  cost  based  rates  that  are  based 
in  part  on  aggregate  cost  averages  for 
vessel  DWT  categories,  as  later 
explained. 

Dyer's  costunent,  while  related  to  the 
foregoing  issues,  emphasizes  the  burden 
of  the  data  gathering  required  to 
support  a  cost-based  system  rather  than 
the  actual  rate  methodology. 

MARAD  notes  that  much  of  the  data 
required  is  already  provided  to  various 
Government  agencies,  including 
MARAD,  in  connection  with  other 
programs.  There  should  be  no 
substantial  increase  in  the  data  burden 
imposed  on  the  operators.  MARAD 
estimates  that  approximately  16  hours 
per  year  will  be  required  by  each 
operator  to  comply  with  the  date 
request. 

Free  Market 

Chevron.  Kominers  and  Dyer 
postulate  that  there  is  no  need  for  a 
guideline  rate  system  and  that  even  if 
such  a  system  is  formalized,  it  should 
only  function  at  times  when  there  is  no 
competition.  Chevron  asserts  that 
competitive  bidding  would  assure  the 
most  efficient  use  of  government  funds 
for  preference  cargo  transportation.  In  a 
similar  vein,  Kominers  notes  that  at 
present,  competition  between  U.S.-flag 
vessels  is  keeping  rates  low,  and  that  in 
these  circiunstances,  no  regulation  is 
required.  The  tmderlying  premise  in 
these  comments  is  that  competition  in 
the  free  market  place  should  determine 
what  is  fair  and  reasonable,  and  that  the 
actual  costs  of  shipping  preference 
cargoes  is  a  secondary  consideration. 

MARAD  agrees  that  in  certain 
instances  current  market  rates  are 
below  guideline  rate  levels.  However, 
this  does  not  negate  MARAD's 
obligations  under  the  law  and  to  the 
shipper  agencies  to  assure  that  the  cost 
of  shipping  preference  cargoes  does  not 
exceed  fair  and  reasonable  standards 
under  all  market  conditions.  In  this 
regard,  the  systematic  collection  of 
actual  shipping  costs  and  the  calculation 
of  guideline  rates  are  necessary  to 
ensure  that  proffered  rates  are,not 
above  guideline  levels. 

MARAD  is  responsible  for  fostering  a 
healthy  U.S.-flag  merchant  marine.  In 
doing  so,  however,  the  agency  must  also 
safeguard  the  public  interest.  Clearly, 
current  law  provides  for  a  fair  and 
reasonable  limit  on  rates  for  preference 
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cargoes  shipped  on  U.S.-flag  vessels. 
MARAO  believes  that  it  has  developed 
a  method  for  establishing  a  limit  that 
serves  the  interest  of  both  the  U.S.-flag 
merchant  marine  and  the  public. 
MARAO  is  obligated  to  apply  the  fair 
and  reasonable  rate  methodology  to 
provide  guidance  to  agencies  under  all 
market  conditions,  and  intends  to  do  so. 

Dyer  further  comments  that  a  long- 
term  and  short-term  consecutive  voyage 
charters  negotiated  at  arms  length 
should  be  deemed  fair  and  reasonable 
per  se.  It  argues  that  consecutive  voyage 
charters  negotiated  in  good  faith  are  the 
best  way  to  ensure  lower  rates  in  the 
preference  trade. 

In  cases  where  consecutive  voyage 
charters  are  commercially  negotiated  in 
a  good  faith  atmosphere  at  arms  length, 
MARAO  does  not  feel  compelled  to 
intercede  in  the  process.  MARAO 
believes  that  the  use  of  consecutive  and 
other  long-term  charters  is  a  powerful 
instrument  regulating  preference  rates. 
However,  MARAO  has  the 
responsibility  to  provide  rate  guidance 
to  shipper  agencies  as  set  forth  in  the 
regulations,  46  CFR  381.2(c),  and  will 
continue  to  do  so  in  cases  where  the 
elements  of  a  fair  negotiation  are  not 
present  or  where  shipper  agencies 
request  such  guidance. 

Capita]  Costs 

Kominers  and  Oyer  raised  concerns 
over  the  length  of  the  operating  year 
that  will  be  used  to  allocate  capital 
costs.  MARAO  has  proposed  335  days  in 
the  Supplementary  NFRM.  Kominers 
and  Oyer  point  out  that  a  vessel  may  not 
operate  335  days  in  a  year,  and  as  a 
result,  the  allocation  of  capital  costs 
over  the  longer  period  would  produce  an 
inequitable  resiUt  in  that  the  capital 
component  of  the  fair  and  reasonable 
rate  would  not  fairiy  reflect  actual 
operations. 

MARAO  believes  that  the  central 
point  raised  is  whether  it  is  appropriate 
for  the  government  to  compensate 
operators  for  periods  of  idle  status  in  the 
fair  and  reasonable  rate.  MARAO  feels 
that  a  certain  amount  of  idle  and 
maintenance  time  is  unavoidable  and 
reflective  of  normal  operations.  MARAO 
recognizes,  however,  that  in  certain 
instances  the  number  of  operating  days 
for  an  individual  operator  may  be  so 
low  to  permit  the  recapture  of  an 
inordinate  amount  of  capital  expenses  in 
the  fair  and  reasonable  rate.  Therefore 
in  a  en^ort  to  reward  the  efficient 
operator,  MARAO  continues  to  propose 
that  a  335  day  year,  which  factors  in  30 
days  per  year  of  idle  and  maintenance 
time,  be  utilized  in  developing  the  fair 
and  reasonable  guideline  rate. 


Comments  were  provided  by 
Kominers  and  Oyer  with  regard  to  the 
rate  of  return  proposed  by  MARAO. 
Oyer  remarked  that  the  Fortune  500  rate 
proposed  or  a  rate  pegged  to  a  general 
industrial  index  is  inadequate  to  provide 
a  suitable  return  for  a  hi^  risk  shipping 
venture.  Kominers  concurs  that  a  hi^r 
rate  of  return  is  necessary  and  further 
asserts  that  taxes  at  the  maximum 
corporate  rate  should  be  factored  into 
the  rate  methodology. 

While  MARAO  believes  that  the 
Fortune  500  rate  represents  a  reasonable 
cross  section  of  commercial  business 
risks,  it  is  persuaded  that  the  rate  of 
return  should  more  properly  reflect  the 
risks  inherent  in  the  transportation 
industry.  However,  MARAO  does  not 
feel  it  appropriate  to  assume  that  the  full 
corporate  tax  rate  should  be  explicitly 
factored  into  the  rate  methodology. 
Taxes  are  paid  and  accrued  at  varying 
rates  depending  on  the  individual 
operators  tax  structure.  Accordingly, 
MARAO  proposes  that  the  rate  of  return 
be  based  on  the  most  recent  pretax  rate 
of  return  on  stockholders  equity  for  a 
representative  cross  section  of 
transportation  industry  companies, 
including  maritime  companies. 

In  other  comments,  Kominers  and 
Oyer  both  contend  that  the  proposed  25- 
year  depreciation  period  does  not 
realistically  reflect  present  financing 
practices.  Kominers  cites  the  use  of 
capital  lease  financing  and  that  such 
financing  practices  yield  a  level  capital 
employment  over  thie  life  of  a  vessel 
asset,  rather  than  a  decreasing  capital 
employment. 

MARAO  notes  that  a  25-year 
depreciation  period  is  an  accepted 
accounting  practice  and  reasonably 
reflects  the  economic  life  of  a  shipping 
asset.  A  25-3(iear  depreciation  period  has 
been  consistently  employed  under 
MARAO's  Title  XI  program  for  many 
years.  In  the  past  MARAO  has  used 
depreciation  periods  reflecting  the 
economic  life  of  shipping  assets  in  a 
number  of  program  applications,  most 
notably,  the  calculation  of  fair  and 
reasonable  guideline  rates  under  the 
current  system  and  the  calculation  of 
OOS  for  the  carriage  of  grain  to  the 
Soviet  Union.  Lease  arrangements  have 
specifically  been  exchided  from 
consideration.  The  method  of  principal 
reduction  is  a  business  decision  made 
by  the  operator  to  suit  its  particular 
financial  requirements.  MARAO  does 
not  wish  to  influence  this  decision  but  to 
fairly  spread  capital  employment  over 
the  economic  life  of  the  vessel. 
Accordingly,  this  SNPRM  does  not  base 
depreciation  schedules  on  the  varying 


financing-arrangements  employed  by  the 
operators. 

ATT  also  expressed  the  belief  that  the 
Title  XI  fees  should  be  included  in  the 
calculation  as  an  added  cost  of 
financing. 

The  Title  XI  program  provides 
operators  of  U.S.-flag  merchant  vessels 
the  opportunity  to  obtain  low  cost 
financing.  The  fees  paid  to  MARAO  by 
participants  in  the  Title  XI  program  are 
an  expense  of  obtaining  this  benefit.  The 
decision  to  use  Title  XI  financing  is  a 
management  prerogative,  and  the  costs 
of  the  program  must  be  weighed  against 
the  substantial  financial  benefits 
provided  by  this  govenmient  aid. 
MARAO  believes  that  the  benefits 
received  by  the  operators  are  such  that 
the  cost  of  obtaining  those  benefits 
should  be  solely  for  the  account  of  the 
operator. 

ATT  further  maintains  that  losses 
experienced  by  the  operator  be  included 
as  a  component  of  equity,  since  these 
costs  must  be  absorbed  by  the  company. 

MARAO  firmly  rejects  this  contention, 
as  losses  are  a  result  of  business 
decisions  of  the  operator  for  which  it  is 
responsible.  Additionally,  the  concept  is 
contrary  to  the  thrust  of  these 
regulations  as  it  would  reward  the 
inefiicient  operator. 

(grating  and  Cargo  Costs 

Concern  was  expressed  by  ATT, 
Kominers.  and  Oyer  with  regard  to  the 
various  elements  of  operating  and  cargo 
costs.  The  companies  represented  by 
Oyer  would  like  to  include  costs  for 
moving  vessels  in  and  out  of  layup  and 
positioning  costs.  ATT  has  similar 
concerns  and  further  states  that  vessel 
cleanup  costs  are  ignored. 

It  is  MARAO's  view  that  the  decision 
to  break  a  vessel  out  of  layup  or  return  it 
to  layup  in  connection  with  a  preference 
voyage  is  a  management  prerogative 
dictated  by  prevailing  economic 
conditions.  For  this  reason.  MARAO  will 
not  recognize  these  costs  in  the 
guideline  rate  calculation.  Similarly, 
ballast  miles  fitun  the  prior  port  to  the 
port  of  loading  are  not  considered  under 
this  regulation.  As  to  vessel  cleaning 
costs,  MARAO  intends  to  include 
normal  cleaning  costs  for  grain  to  grain 
,  voyages  bas^d  on  information  submitted 
for  the  prior  calendar  year. 

Kominers  and  Dyer  also  question  the 
use  of  historical  costs.  Their  objection  is 
that  the  data  is  stale  and  does  not 
reflect  current  costs.  They  are  also 
conoernad  that  higher  than  normal  costs 
peculiar  to  the  year  for  whiiph  rates'  are 
being  calculateid  will  not  be  capture^  in 
that  year. 
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It  was  MAflAD's  intention  to  apply 
escalation  ftiictors  to  historical  operating 
cost  data.  T^e  regulation  has  been 
modified  tolihclude  a  specific  provision 
in  this  regara.  In  the  revised 
methodology,  unusual  costs  such  as 
drydockingiexpenses  will  be  reflected  in 
the  aggregate  average  operating  costs 
established!  lor  ^^^^  vessel  DWT 
category.  Sttce  these  expenses  are 
.common  among  all  operators  within 
each  categoiy.  the  methodology 
proposed  wnuld  normalize  unusual 
expenses  aad  provide  over  time  a  full 
return  of  such  expenses  to  the  efficient 
operator. 

Brokerage  a$d  Overhead 

Kominersj  ^i^gues  that  an  allowance 
for  overhead  should  be  included.  Since 
overhead  anp  administrative  expense  is 
a  cost  of  doihg  business.  MARAD 
agrees.  Accordingly,  in  this  SNPRM  the 
section  enticed  Broker's  Commission  is 
changed  to  Brokerage  and  Overhead 
and  is  incraejsed  to  4.0  percent  to  include 
a  reasonable  allowance  for  overhead. 

DeterminatU  m  of  Voyage  Days 

Comments  were  received  from  both 
ATT  and  Dyer  concerning  the  use  of  the 
specific  facier  of  27.3  percent  to  account 
for  lost  dayslin  loading  and  discharge. 
ATT  believes  that  each  voyage  should 
have  an  ind|ividual  factor  applied  based 
on  anticipated  lost  days.  Dyer  contends 
that  the  fac|er  should  be  considerably 
higher  to  addount  for  additional  lost 
time.  Both  die  additional  sources  of 
possible  losltiport  time. 

To  a  certajn  extent  MARAD  concurs 
with  ATT  tl^^t  a  specific  factor  may  not 
be  approprielte  in  all  cases.  MARAD 
looks  to  thd  type  of  caigo  carried  for  its 
guidance  in  determining  a  factor  for 
cargo  delays.  With  respect  to  bulk  grain 
cargoes.  MARAD  has  found  over  the 
years  that  the  27.3  percent  load  and 
discharge  fitter  has  proven  to  be  more 
than  adequate.  To  the  extent  that  bulk 
grain  is  booiked,  MARAD  intends  to  use 
this  factor  lii^en  appropriate. 

Miscellaneous  Comments 

Kominera  broached  the  subject  of 
including  Cps  repayment  costs  involved 
in  the  carriage  of  preference  cargoes 
under  the  Sfifyder  Amendment  in  the 
other  costs  dategory.  However,  since 
these  comni^nts  were  received,  all 
affected  operators  terminated  their 
Snyder  Amelidment  elections,  and 
pursuant  to  Docket  No.  S-764  most  are 
operating  uMler  revised  ODS  contract 
terms  goveijiting  the  carriage  of 
preference  ^rgoes.  Under  the  revised 
rules  repayment  of  CDS  is  nOt  required. 
Additionally,  those  operators  who  have 
not  yet  ameiided  their  ODS  contracts 


are,  in  effect  carrying  preference 
cargoes  under  the  revised  contract 
terms,  i.e.,  without  both  ODS  pasrments 
and  CDS  repayment  obligations. 
Therefore,  with  respect  to  all  affected 
operators,  the  point  is  now  moot. 

Confidentiahty  was  also  cited  in  the 
comments  of  both  Dyer  and  ATT.  Data 
is  required  to  implement  and  administer 
this  rule.  To  the  extent  confidentiality  is 
requested,  MARAD  intends  to  take 
actions  within  its  purview  to  protect  the 
confidentiality  of  the  financial  and  cost 
data  provided.  Defense  of  confidential 
material  from  discovery  under  the 
Freedom  of  Information  Act  is  generally 
quite  successful,  and  the  incidence  of 
leaks  of  proprietary  information  is 
extremely  low.  There  is  no  greater  risk 
of  disclosure  under  this  program  than  in 
any  other  transaction,  either 
Government  or  private. 

ATT  made  several  general  comments 
concerning  the  regulation.  ATT  states 
that  MARAD  has  no  authority  to 
establish  the  guideline  rate  and  to 
request  the  necessary  data  to  determine 
the  rate.  ATT  believes  that  MARAD  is 
attempting  to  set  a  binding  rate  without 
statutory  authority  and  that  MARAD  is 
requesting  the  siibmission  of  data  it 
does  not  require  and  has  no  authority  to 
request. 

The  authority  of  MARAD  to  establish 
xates  has  already  been  determined.  As 
part  of  a  series  of  court  decisions 
concerning  Docket  A-132,  it  was 
established  by  the  United  States  District 
Court  for  the  District  of  Columbia  in 
1981  that  MARAD  has  broad  authority 
to  set  rates  under  section  901  of  the  Act. 
That  opinion  was  upheld  by  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  in  November  of  1982. 
Accordingly,  MARAD  not  only  has  the 
authority  to  set  the  rate,  but  where  data 
are  insufficient,  as  has  been  the  case  in 
the  past,  it  has  the  right  to  request  the 
data  necessary  to  accurately  determine 
a  rate. 

ATT  also  stated  that  the  guideline 
rates  will  produce  inconsistent  results, 
i.e.,  low  bidders  for  given  cargoes  being 
rejected  because  their  rate  bids  exceed 
the  guideline  rates  for  their  vessels, 
while  higher  bidders  may  have  to  be 
accepted  because  their  bids  are  at  or 
below  the  guideline  rates  for  their 
respective  vessels.  ATT  and  Chevron 
pose  three  related  questions:  (1)  Will  the 
low  bid  be  accepted  regardless  of  the 
guideline  rate,  (2)  how  will  ODS  affect 
the  guideline  rate  calculation,  and  (3) 
what  happens  if  the  market  rate  exceeds 
the  guideline  rate? 

Generally,  the  purpose  of  this 
regulation  is  to  provide  a  yardstick  for 
shipper  agencies  to  use  in  determining 
what  constitutes  a  fair  rate  for  the 


shipment  of  preference  cargoes.  The 
selection  of  the  successful  bidder  is 
made  by  the  sponsoring  shipper  agency. 
Their  evaluation  of  one  operator's  bid 
against  another  is  the  prerogative  of  the 
shipper  agency  and  is  not  a  subject  of 
this  regulation. 

With  respect  to  vessels  receiving 
ODS,  the  subsidy  received  will  be 
considered  as  part  of  the  overall  cost  to 
the  government  in  evaluating  bids  in 
accordance  with  the  regulations,  46  CFR 
381.& 

If  the  market  rate  exceeds  the 
guideline  rate,  MARAD  would  expect 
that  the  vessel  operator  would,  in  most 
instances  receive  the  guideline  rate. 
However,  as  noted  previously,  the 
ultimate  responsibility  for  selection  of  a 
carrier  lies  with  the  shipper  agency. 

ATT  and  Chevron  comment  that  the 
proposed  guideline  rate  appears  to  be  a 
singular  rate  and  that  a  tolerance  factor 
should  be  incorporated  into  the 
methodology.  ATT  feels  that  a  range 
should  be  developed  while  Chevron 
believes  that  the  low  bid  should  only  be 
rejected  if  it  substantially  exceeds  the 
guideline  rate. 

MARAD  points  out  that  the  purpose  of 
the  regulation  is  to  provide  a  benchmaric 
rate  which  can  be  used  to  ascertain  the 
fairness  of  an  operator's  proffered  bid 
for  the  carriage  of  preference  cargo.  For 
these  purposes  a  single  rate  is 
appropriate,  and  a  range  of  rates,  or  an 
undefined  tolerance,  would  defeat  the 
purpose  of  the  fair  and  reasonable 
guideline  rate. 

Kominers  has  suggested  that  shortfalls 
in  revenue  resulting  from  bidding  below 
the  guideline  rate  be  factored  into 
subsequent  guideline  rate  calculations. 
MARAD  sees  no  merit  in  this  ' 
suggestion.  Further,  the  purpose  of  this 
SNPRM  is  to  provide  guideline  rates  and 
bids  will  continue  to  be  evaluated  on  a 
case  by  case  basis  in  accordance  with 
shipper  agency  procedures. 

Finally,  Chevron  suggested  that 
MARAD  seek  a  reassessment  of  the 
term  "fair  and  reasonable"  and  that 
there  is  nothing  to  suggest  that  the 
Government  should  assure  a  vessel 
operator  a  fair  profit. 

MARAD  sees  no  need  for  a 
reassessment  of  the  term  "fair  and 
reasonable".  The  Comptroller  General's 
opinion  provides  sufficient  guidance  for 
development  of  a  guideline  rate 
methodology.  Additionally,  MARAD 
points  out  that  the  proposed 
methodology  does  not  guarantee  a 
vessel  operator  a  fair  profit  but  allows  it 
the  opportunity  to  earn  a  fair  return  in 
the  carriage  of  government  impelled 
cargoes. 


I 
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E.0. 12291.  statutory  and  DOT 
Requirements 

The  Maritime  Administrator  has 
determined  that  this  regulation  is  not  a 
major  rule  as  defined  in  RO.  12291,  but 
is  si^ficant  under  DOT  regulatory 
policies  and  procedures  (46  FR 11034; 
February  26, 1979).  A  draft  regulatory 
evaluation  has  been  prepared  on  the 
rulemaking  and  placed  in  the  public 
docket.  Based  on  the  data  and  j 

comments  received  in  response  to  the 
various  NPRM's  issued  in  conjunction 
with  Docket  R-107,  MARAD  has  opted 
for  a  cost  based  system  for  calculating 
guideline  rates  utilizing  average  and 
actual  operating  costs  and  actual  capital 
costs.  It  is  estimated  that  under  this 
system  actual  rate  fixtures  will  be  „ 
similar  to  current  levels.  With  more 
accurate  data,  generated  fair  and 
reasonable  rates  are  expected  to  be 
closer  to  actual  rates. 

Since  this  regulation  would  affect 
principally  ship  operators  with 
substanital  annual  revenues,  and         | 
government  agencies,  the  Maritime      [ 
Administration  certifies  that  this         { 
rulemaking  would  not  exert  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  Pub.  L 
96-354.  It  includes  an  information 
collection  requirement.  Tliis  item  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seg.)  and  has 
been  approved  by  0MB.  The  section 
number  and  corresponding  0MB 
approval  number  are  as  follows:  382.2,' 
2133-0514. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  SNPRM  has  no  federalism  i 

implication  that  warrants  the  | 

preparation  of  a  Federalism  j 

Assessment. 

List  of  Sub}ects  in  46  CFR  Part  382 

Agricultural  commodities.  Cargo 
vessels.  Government  procurement. 
Grant  programs-Foreign  relations.  Loan 
programs-Foreign  relations.  Water 
transportation. 

Accordingly  it  is  proposed  that  46  CFR 
Chapter  II  be  amended  by  adding  a  new 
Part  382,  to  read  as  follows: 

PART  382-«ETERMINATION  OF  FAIR 
AND  REASONABLE  RATES  FOR  THE 
CAflRIAGE  OF  BULK  PREFERENCE 
CARGOES  ON  BULK  CARGO  VESSELS 


o6C* 

382.1  Scope. 

382.2  Data  submission. 


382.3  Determination  of  fair  and  resonable 
rates. 

Authority:  Sec.  901  of  the  Merchant  Marine 
Act.  1936,  as  amended  (46t).S.C.  sl241;  49 
U.S.C  1.86). 


§382.1 

Part  382  prescribes  regulations 
applying  to  the  transportation  of 
nonmilitary  diy  and  liquid  bulk 
preference  cargoes  on  U.S.-f!ag 
oonunerical  vessels,  other  than  liner 
vessels,  pursuant  to  section  901  of  the 
Merchant  Marine  Act,  1936,  as  amended. 
This  regulation  contains  the  method  for 
calculating  fair  and  reasonably  rates 
and  the  type  of  information  that  must  be 
submitted  by  operators  interested  in 
carrjring  bulk  preference  cargoes. 

S382.2   Dirta  submission. 

(a)  General.  The  operators  are 
required  to  submit  information  listed  in 
paragraphs  (b)  and  (c)  of  this  section  to 
the  Director,  Office  of  Ship  Operating 
Assistance,  Maritime  Administration, 
Washington.  DC  20590.  Such  information 
shall  be  submitted,  not  later  than  April 
30,  for  the  previous  calendar  year  and 
shall  be  updated  not  less  often  than 
once  every  12  months.  All  submissions 
shall  be  certified  by  the  operators  and 
are  subject  to  verification  at  MARAD's 
discretion  by  tiie  Office  of  the  Inspector 
General.  Department  of  Transportation. 

(b)  Required  wformaUqn  for  each 
vessel: 

(1)  Vessel  name: 

(2)  Vessel  DWT: 

(3)  Date  built,  rebuilt  and/or 
purchased; 

(4)  Normal  operating  speed; 

(5)  Fuel  consumption  at  normal 
operating  speed,  in  metric  tons  by  type 
of  fiiel,  per  day, 

(6)  Fuel  consumption  in  port  while 
pumpnig  and  standing,  in  metric  tons,  by 
type  of  fuel,  per  day: 

(7)  Total  vessel  costs  capitalized  (list 
and  date  capitalized  improvements 
separately),  and  applicable  interest 
rates  for  indebtedness: 

(8)  Number  of  vessel  operating  days 
for  the  year  ending  December  31; 

(9)  Operating  cost  information.  Such 
information  shall  be  submitted,  by 
vessel,  in  the  format  stipulated  by  46 
CFR  Part  231.1.  Form  MA-172  Schedule 
301.  Information  shall  be  applicable  to 
the  most  recently  completed  calendar 
year. 

[c\  Required  port  and  cargo  haneUing 
information.  The  following  port  and 
cargo  handling  costs  shall  he  provided 
for  each  cargo  preference  voyage 
terminated  during  the  calencbu  year, 
identifying  the  vessel,  cargo  and 


tonnage,  dates  of  voyage,  and  ports  of 
loading  and  discharge. 

(l)'Port  expenses.  Total  expenses  or 
fees  by  port  for  pilots,  tugs,  line 
handlers,  wharfage,  port  diaiges,  firesh 
water,  lighthouse  dues,  qoarantine 
service,  customs  chaiges.  shifting 
expense,  and  any  other  appropriate 
expense. 

(2)  Cargo  expense.  Total  expenses  or 
fees  for  stevedons,  elevators, 
equipment  and  any  other  appropriate 
expenses. 

(3)  Extra  cargo  expenses.  Separately 
list  expenses  or  fees  for  vacuvators  and/ 
or  cranes,  lightening  (indicate  tons 
moved  and  cost  per  ton),  bagging  or 
stacking  of  cargo  at  discharge  (if 
specified  in  charter  party),  deaning  of 
holds  or  tanks  for  bulk  grain  cargoes 
and  any  other  appropriate  expenses. 
Specify  time  lost  for  weather,  strikes,  or 
work  stoppages. 

(4)  Canal  expenses.  Total  expenses  or 
fees  for  agents,  tolls  (light  or  loaded), 
tugs,  pilots,  lock  tenders  and  boats,  and 
any  other  appropriate  expenses. 
Indicate  waiting  time  and  time  of 
passage. 

(d)  Other  Requirements.  Unless 
otherwise  provided.  46  CFR  Part  232, 
Uniform  Financial  Reporting 
Requirements,  and  46  CFR  Part  272, 
Mamtenance  and  Repair  reporting 
instructions,  are  to  be  used  for  guidance 
in  submitting  cost  data.  Data 
requirements  stipulated  in  paragraphs 
(b)  and  (c)  of  this  section  that  are  not 
included  under  those  reporting 
instruction  shall  be  submittedin  a 
similar  format.  If  any  data  required 
under  paragraphs  (b)  and  (c)  are  already' 
submitted  to  MARAD  for  other 
purposes,  its  submission  need  not  be 
duplicated  to  satisfy  the  requirements  of 
this  regulation. 

(e)  Confidentiality.  If  the  data 
submitted  under  this  part  contains 
information  that  the  submitter  considera 
to  be  commercial  or  financial 
information  and  privileged  or 
confidential,  or  otherwise  exempt  fit)m 
disclosure  under  the  Freedom  of 
Information  Act  (FOIA)  (5  U.S.C.  552). 
the  submitter  shall  assert  a  claim  of 
exemption  at  the  time  the  data  is 
submitted.  The  claim  shall  be  made  in  a 
letter  ctmtained  in  a  sealed  envelope 
marked  "Confidential  Information." 
addressed  to  the  Secretary.  Maritime 
Administration.  The  submitter  shall 
stamp  or  mark  "confidmtial"  on  the  top 
of  each  page  containing  information 
claimed  to  be  confidential.  In  claiming 
an  exemption  under  FOIA.  the  submitter 
must  state  the  basis  for  such  action, 
includbig  supporting  information 
showing: 


/  Vol.  S3.  No.  124  /  Tuetday.  June  28. 1988  /  Proposed  Rules 


(1)  Tint  tt^  MbnMtion  dahned  to  be 
confklentialliB  •  toade  secret  or 
comoierciai  pr  fiaaacial  information  in 
acGoidanc^  t«Mi  statutory  and 
decisional  iiitliority,  and 

(2)  That  Measufe*  have  been  taken  by 
the  sidMBitlMr  of  the  infonnation  to 
ensure  that)  ^  faifonaation  has  not  been 
disdoaed  orothcrvrise  made  available 
to  die  pubilOr  or.  if  the  information  has 
been  disda|aBd  or  otiierwise  become 
available  ta  the  public  why  such 
disclosure  pt  availaiiility  does  not 
compromis^'the  confidential  nature  of 
the  information.  In  the  event  of  a 
subsequent  request  for  any  portion  of 
the  data  under  the  FOIA.  diose 
subraissionHnot  so  claimed  by  the 
submitter  idll  be  disdosed.  and  those  so 
claimed  nirill  be  subject  to  the  initial 
determinatMn  by  the  Secretary. 
Maritime  Administration.  If  the 
Secretary  makes  a  determination 
unfavorably!  to  the  submitter,  the 
submitter  mil  be  advised  that  MARAD 
will  not  hoaor  the  request  for 
confidentiality  at  the  time  of  any  request 
for  productian  of  information  under  the 
POIA  by  third  parties. 

S3S2.3    Datarminationoffairand 


(a)  Ckxt  4  Ibmponents,  Fair  and 
reasonable  liates  for  the  carriage  of  bulk 
preference  sargoes  on  U.S.-{lag  bulk 
commercia  vessels  shall  include  an 
operating  cast  component  a  capital  cost 
component  a  port  cargo  handling  cost 
component  and  a  brokerage  and 
overhead  component 

(b)  Operating  cost  component  (1) 
General.  An  operating  cost  component 
based  on  ths  average  operating  costs, 
except  fiiel^  of  partidpating  bulk  vessels 
within  a  category  of  bulk  vessels  shall 
be  detenniaed  on  the  basis  of  operating 
cost  data  for  the  calendar  year 
immediately  proceeding  tire  current  year 
submitted  in  accordance  with  382.2.  The 
cost  component  shall  indude  two 
segments,  p^erating  costs  and  fuel. 

(2)  Operating  Cost  Segment  The 
operatij^g  cost  segment  shall  indude  all 
costs  relatira  to  vessel  operations 
except  fuel  land  shall  indude  non-fuel 
expense  catsgories  as  defined  by  46  CFR 
Part  232.1  (far  purposes  of  this  part 
charter  hire  expenses  are  not  considered 
operating  costs).  Form  MA-172, 
Schedule  3ii.  Operating  Expenses.  Such 
data  shall  b«  escalated  by  MARAO  to 
the  current^ear. 

(3)  Piiel^meaL  Fuel  costs  shall  be 
detemiinedl  individually  based  on  the 
actual  fuel  consumptions,  at  sea  and  in 
port  of  each  vessel  and  current  fuel 
prices. 

(4)  Vess0t<  Categories.  Vessels  shall  be 
cat^oriced  bjr.typa  and  size  as  fbllowK 


Group  !— self-o»opelled  riiips  and  fully 
integrated  tug/barge  units  under  27,000 
DWT;  Group  11— aelf-propelled  riiips 
and  fully  integrated  tug/bacge  units. 
27.000^000  DWT:  Group  HI— self- 
propelled  ships  and  liilly  integrated  tug/ 
barge  units  of  over  55.000  DWT;  Group 
IV — tug/baige  combinations  under 
12.000  DWT.  and  Group  V— tug/barge 
combination  of  12.000  DWT  and  over. 

(c)  Cop/to/  Component  (1)  General.  A 
capital  cost  component  shall  be 
constructed  for  each  eli^ble  vnsel 
consisting  of  vessel  de|»reciation. 
interest  return  on  working  capital,  and 
return  on  equity. 

(2)  Items  included.  The  capital  cost 
component  shall  indude: 

(i)  Depreciation.  The  owner's  actual 
construction  cost  reconstruction  cost  or 
purchase  cost  shall  be  depreciated 
straight-line  based  on  a  25  year 
economic  life,  unless  the  owner  has 
purchased  or  reconstracted  the  vessel 
when  its  age  was  greater  than  15  years 
old.  When  vessels  more  than  15  years 
old  are  purchased,  a  depreciation  period 
of  10  years  shall  be  used.  When  vessels 
more  than  15  years  old  are 
reconstructed.  MARAD  will  determine 
the  depredation  period.  The  residual 
value  of  the  vessel  shall  be  assumed  to 
be  2.5  percent  of  total  capitalized  cost 

(ii)  Interest  The  cost  of  debt  shall  be 
detennined  by  applying  the  vessel 
owner's  actual  interest  rate  to  the 
outstanding  vessel  indebtedness.  It  shall 
be  assumed  that  original  vessel 
indebtedness  is  75  percent  of  the 
owner's  capitalized  vessel  cost  and  that 
principal  payments  are  made  in  equal 
installments  over  a  25-year  period.  If  an 
actual  interest  rate  is  not  available,  the 
prevailing  rate  of  interest  for  Title  XI 
financing  at  the  time  of  capitalization 
shall  be  used. 

(iii)  Return  on  working  capital. 
Working  capital  shall  equal  the  dollar 
amount  necessary  to  cover  one-half  the 
operating  and  voyage  costs  of  the  vessel 
for  the  voyage,  llie  rate  of  return  shall 
be  based  on  an  average  of  the  most 
recent  return  on  stockholders'  equity  for 
a  cross  section  of  transportation 
companies,  induding  maritime 
companies. 

(iv)  Return  on  equity.  The  rate  of 
return  on  equity  shall  be  determined  as 
in  paragraph  (c)(2)(iii)  of  this  section. 
For  the  purpose  of  determining  equity  it 
shall  be  assumed  that  the  vessel's 
constructed  net  book  value,  less 
constructed  prindpal  outstanding,  is 
equity.  The  constructed  net  book  value 
shall  equal  the  owner's  capitalized  cost 
minus  accumulated  straight-liBe 
depredation. 

(3)  Voyage  component  The  annual 
depredatiott,  interest,  and  return  on 


equity  shall  be  divided  by  335  vessel 
operating  days  to  yield  the  daily  cost 
fadors.  Total  voyage  days  are  applied 
to  the  daily  depredation,  interest,  and 
return  on  equity  factors  and  totaled  with 
the  return  on  working  capital  for  the 
voyage  to  determine  the  daily  capital 
cost  component 

(d)  Port  and  cargo  handling  cost 
component  MARAD  shall  calculate  an 
estimate  of  all  port  and  cargo  handling 
costs.  The  port  and  cargo  handling  cost 
component  shall  be  based  on 
information  submitted  in  accordance 
with  1 382.2(c)  and  shall  be  determined 
on  the  basis  cd  cargo  tender  terms. 

(e)  Brokerage  and  Overhead 
Component  An  allowance  for  broker's 
commission  and  overhead  expense  of 
4.0  percent  shall  be  added  to  the  sum  of 
the  operating  cost  component  the 
capital  cost  component  and  the  port 
and  cargo  handling  cost  component 

(f)  Determination  o/  voyage  days.  The 
following  assumptions  shall  be  made  in 
determining  the  number  of  preference 
cargo  voyage  days: 

(1)  The  voyage  shall  be  round-trip 
with  the  return  in  ballast  imless  it  is 
known  that  the  vessel  will  be  scrapped 
or  sold  immediately  after  discharge  of 
the  preference  cargo,  in  this  event  only 
voyage  days  from  the  load  port  to  the 
discharge  port  shall  be  included. 

(2)  Cargo  is  loaded  and  discharged  as 
per  cargo  tender  terms  interpreted  in 
accordance  with  the  "International  rules 
for  the  interpretation  of  trade  terms 
(INCOTERMS)". 

(3)  Total  loading  and  discharge  time' 
includes  the  addition  of  a  factor  to 
account  for  delays  and  Sundays  and 
holidays  not  worked. 

(4)  One  extra  port  day  is  included  at 
each  bunkering  port. 

(5)  An  allowance  shall  be  included  for 
canal  transits,  when  appropriate. 

(6)  Transit  time  shall  be  based  on  the 
vessel's  normal  operating  speed,  and 
shall  include  an  additional  five  (5) 
percent  to  account  for  weather 
conditions. 

(g)  Determination  of  cargo  carried. 
The  amount  of  cargo  tonnage  used  to 
calculate  the  rate  shall  be  based  on  the 
charter  party  terms.  However,  in  no  case 
shall  less  than  70  percent  of  deadweight 
be  used  for  rate  calculation  purposes. 

(h)  Total  rate.  The  fair  and  reasonable 
rate  shall  be  the  total  of  the  operating 
cost  component  the  capital  cost 
component  the  port  and  cargo  handling 
cost  component  and  the  broker's 
commission  and  overhead  component 
divided  by  the  amount  of  cargo  carried, 
expressed  as  cost  per  ton. 

By  order  of  tiie  Maritiiiie  AdministraUN'.    * 
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Date:  June  22, 1988. 
Junes  E.  Saaii, 

Secretary. 

[FR  Doc.  88-14490  Filed  8-27-88: 8:45  am] 

MIXINO  COOC  MIO-tHi 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SO  CFR  Part  18 

Small  Take  Exemption  for  Taking  of 
Marine  Mammals  Incidental  to 
Commercial  Fishing  Operations,  and 
Taking  by  Federal,  State,  and  Local 
Government  Officials 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of  30-day 

extension  of  comment  period. 

summary:  The  Fish  and  Wildlife  Service 
gives  notice  that  it  is  extending  the 
comment  period  for  regulations 
proposed  to  amend  50  CFR  Part  18  to 
implement  sections  101(a)(4)  and  109(h) 
of  the  Marine  Mammal  Protection  Act  of 
1972  (Act)  as  amended  in  October  1981. 
Section  101(a)(4)  of  the  Act  provides  a 
procedure  for  applicants  to  qualify  for 
an  exemption  to  the  Act's  moratorium 
on  the  taking  of  marine  mammals  for  the 
incidental,  but  not  intentional,  taking  of 


small  numbers  of  non-depleted  marine 
mammals  by  U.S.  conunercial  fishermen. 
Section  109  of  the  Act  allows  the  taking 
of  marine  mammals  by  Federal,  in 
addition  to  State  or  local,  government 
officials  or  employees  or  designees 
under  section  112(c)  if  it  is  done  in  the 
course  of  his/her  duties  as  an  official, 
employee  or  designee  and  if  it  is  done 
consistent  with  the  requirements  of 
section  109(h).  By  request,  the  conunent 
period  is  being  extended  for  30  days. 
DATE  Comments  on  the  proposed  rule 
will  now  be  accepted  throu;^  July  28, 
1988. 

ADDRESS:  Comments  should  be 
submitted  to  the  Chief,  Division  of  Fish 
and  Wildlife  Management  Assistance, 
514  Matomic  Building,  U.S.  Fish  and 
Wildlife  Service,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  B.  Stames,  Chief.  Division  of  Fish 
and  Wildlife  Management  Assistance. 
U.S.  Fish  and  Wildlife  Service. 
Washington.  DC.  (202)  632-2202,  or  Jon 
Nickles,  Supervisor.  Marine  Mammal 
Management.  U.S.  Fish  and  Wildlife 
Services.  Anchorage.  Alaska.  (907)  786- 
3492. 

SUPPLEMENTARY  INFORMATION:  A 

proposed  rule  to  amend  existing 
regulations  at  50  CFR  18.22  (Taking  by 
Federal,  State  or  local  government 
ofHcials)  and  to  adopt  new  regulations 


at  50  CFR  18.24  (Taking  incidental  to 
commercial  fishing  operations;  small 
take  exemption)  was  published  in  the 
Federal  Register  on  April  12, 1988  (53  FR 
12043).  The  proposed  rule  included  a  80- 
day  period,  encUng  June  13, 1988,  for 
submitting  comments.  Since  several 
interested  parties  have  requested 
additional  time  for  the  proposal  to  be 
reviewed,  the  Fish  and  Wildlife  Service 
has  decided  to  extend  the  comment 
period  for  another  30  days  to  ensure  that 
all  affected  entities  have  ample 
opportunity  to  provide  comments. 

Author 

The  author  of  this  notice  is  Jeffrey  L 
Horwath,  Wildlife  Biologist,  Division  of 
Fish  and  Wildlife  Management 
Assistance,  U.S.  Fish  and  Wildlife 
Service,  Washington,  DC  20Z40. 

Authority 

16U.S.C.1361e/se9, 

List  of  Subjects  in  50  CFR  Part  18 

Administrative  practice  and 
procedure.  Imports,  Indians,  Marine 
mammals.  Transportation. 

Date:  June  21, 1988. 
Frank  Dunkle, 

Director,  U.S.  Fish  and  Wildlife  Service. 
(FR  Doc.  8»-14496  Filed  6-27-88;  8:45  am) 
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This  section  iqf  the  FEDERAL  REGISTER 
contairw  dM^^rwiili  ottar  than  nitw  or 
proposed  rul^  Mat  tn  appicMa  to  the 
public.  Nolioa  of  hoaringt  and 
investigations..  conMnittae  moaHnfli.  agency 
decisions  and  ntfngs.  dotogniona  ol 
authority.  fiUng  o»  peOions  and 
applications  and  agency  statementi  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  sectioa 


ADMINISTRATIVE  CONFERDICE  OF 
THEUNITE0ISTATE8 

i! 
Agancy  Noif^oqaiMeme*  In  DeeWoiw 
oftlwCowitofAppMit 

AOENCV:  Administrative  Conference  of 
the  United  Sl«te8. 

action:  Comioittce  on  Judicial  Review: 
request  for  pitblic  comments. 

summary:  Tiije  Administrative 
Conference'^  Committee  on  Judicial 
Review  is  ccnttiauing  consideration  of  a 
draft  recominendation  oa  federal  agency 
nonacquiesciBhce  in  decisions  of  courts 
of  appeals.  Interested  persons  are 
invited  to  comment  on  speciHc  questions 
related  to  the  draft  recommendation. 
date:  Please  submit  comments  by  July 
27, 1988. 


ADDRESS:  Scjiid  comments  to  Mary         i 
Candace  Fo^iiler.  Office  of  the 
Chairman,  Administrative  Conference  of 
the  United  Slates.  Suite  50a  2120  L 
Street,  NW.,  ,|Vashington.  DC  20037. 
FOR  HMTNEIk  |mRMIMATION  CONTACT: 
Mary  CandaJoe  Fowler,  Office  of  the 
Chairman,  Administrative  Conference  of 
the  United  Slates,  2120  L  Street  NW., 
Suite  500.  Washington  DC  20037. 
Telephone:  (9|Q2)  254-7065. 
SUMn.EMENTiARV  UTORMATION:  On  April 
14. 1968  (53  PR  12444),  the 
Administrative  Conference's  Conmittee 
on  Judicial  Review  published  for 
comment  a  (Jnaft  recommendation  on 
Federal  agei^y  nonacquiescence  in 
decisions  of  Icpirts  of  appeals  reviewing 
agency  action,  based  on  a  report 
prepared  by  Jhwfessors  Samuel 
Estreicher  aad  Richard  Revest  of  New 
Yorlc  University  School  of  Law.  (Copies 
of  the  reporfiare  available  from  the 
Office  of  the  Chairman  of  the 
Administrative  Conference.)  The  draft 
recommendation:  (1)  Recommended  that 
agencies  notitngage  in  intracircuit 
nonacquiescince  (refusal  to  follow  the 
case  (rf  a  pai  ticular  court  of  appeals 
when  (be  agi  stay  action  will  be 


reviewable  in  the  same  court  of  appeals) 
unless  certain  specified  requirements 
are  met;  (2)  suggested  that  agencies 
establish  procedures  for  making 
intracircuit  nonacquiescence  decisions 
and  for  ooiramnicating  those  decisions 
within  the  agency  and  to  (he  ptrt)lic;  ^) 
urged  courts  not  to  enjoin  an  agency 
from  pursuing  a  policy  of  intercircftit 
nonacquiescawe  or  of  nonacquiesoence 
where  venae  is  imoer(ain.  and  to  enjoin 
an  agency  fran  engagteg  In  intrachvMi( 
nonacqdeaoenoe  oily  if  (he 
requirnmnta  set  out  in  (he 
recommendation  have  no(  been  met:  and 
(4)  recommended  that  Congress 
eliminate  venue  uncertainty  except 
where  overriding  considerations  counsel 
otherwise. 

After  consideration  of  (he  coinmen(s 
submitted  in  response  to  that  request, 
the  committee  has  identified  several 
questions  about  the  draft 
recommendation  on  which  it  would  like 
to  receive  further  comm«it.  Those 
questions  are  set  ou(  below,  along  with 
the  full  text  of  die  original  draft 
recommendation.  Comments  not 
addressed  specifically  to  the  questions 
will  also  be  considered.  However, 
extensive  comments  on  the  general 
merits  of  the  draft  recommendation 
were  submitted  in  response  to  the 
earlier  request,  and  these  are  still  before 
the  committee.  As  a  result,  comments 
addressed  to  the  particular  aspects  of 
the  draft  recommendation  identified  in 
the  questions  are  most  likely  to  be 
helpful  to  the  committee  at  this  point. 

The  committee  tentatively  plans  to 
meet  in  early  August  for  further 
consideration  of  this  subject  in  the  light 
of  all  comments  that  have  been 
received.  At  that  time,  the  committee 
will  decide  whether  to  approve  a 
proposed  recommendation  for 
consideration  by  the  full  Administrative 
Conference. 

Questions  for  Comment 


1.  The  draft  recommendation  is 
intended  to  countenance  the  practice  of 
intracirctiit  nonacquiescence  only  as  an 
interim  measure,  allowing  an  agency  to 
maintain  a  uniform  administration  of  its 
governing  statute,  following  an  adverse 
decision  by  a  court  of  appeals,  while  it 
makes  reasonable  attempts  to  vindicate 
its  position.  Assuming  that  some  amount 
of  intracircuit  nonacquiescence  should 
be  permissible,  are  the  standards  set 
forth  in  parapwph  1  of  the  draft 


recommendation  sufficienHy  stringent 
and  aofliciendy  precise  m  defining  the 
category  of  permissible 
nonacquiescence?  Specifically: 

fa)  Responsibility  for  securing  a 
nationally  uniform  policy.  Some 
commenters  suggested  this  standard, 
which  esaentiaUy  inclodes  every  issue 
arising  under  an  agency's  governing 
statute(s),  is  too  broad.  Should  it  be 
limited,  ami  if  so,  in  what  way?  On  the 
other  hand,  some  agency  cotmnenters 
suggested  tiiat  intracircuit 
nonacquieaoenoe  should  be  pennitted  as 
to  govecament-wide  statatea  such  as  the 
Freedom  of  Information  Act  or  the 
Privacy  Act?  Is  there  a  need  for 
intracircuit  nonacquiescence  on  these 
questions? 

(b)  ReaaoaSbly  seeking  the 
vindication  of  (the  agency's]  position.  Is 
"the  active  pursuit  of  legislative  change" 
by  an  agency  «i  adequately  measurable 
or  meaningful  teat  for  joatifying 
continued  nonaoquiesorace,  or  must  the 
agency  be  pursuing  the  issue  in  the 
courts?  The  report  identifies  four  factors 
t.*:  consider  in  detenmning  whether  an 
agency  is  "reasonably"  seeking 
vindication  of  its  position  in  the  courts: 
(1)  Agency  candor  about  its 
disagreement  with  circuit  presidents;  (2) 
the  acceptance  or  rejection  of  the 
agency's  position  by  the  various  courts 
of  appeals;  (3)  the  extent  to  which  the 
agency  is  actively  pressing  its  views  in 
the  courts  of  appeals;  (4)  the  extent  of 
the  agency's  efforts  to  seek  Supreme 
Court  review  of  the  issue.  Should  these 
(or  other  factors,  if  these  are  not 
considered  adequate)  be  spelled  out  in 
the  recommendation? 

(c)  Justifiable  basis  for  belief  that  the 
agency's  position  falls  within  the  scope 
of  its  delegated  discretion.  Tha  draft 
recommendation  states  that  a  justifiable 
basis  "is  lacking  only  if  no  other  court  of 
appeals  is  likely  to  accept  the  agency's 
position."  Is  this  an  adequate  standard? 
Is  there  a  better  way  to  giving  meaning 
to  the  phrase  "justifiable  basis"? 

2.  If  the  standards  of  paragraph  1  are 
too  lax  in  permitting  intracircuit 
nonacquiescence  by  agencies,  what  (if 
any)  standards  should  be  added  or 
substituted?  Should  intracircuit 
nonacquiescence  be  permissible  only 
once  an  agency  has  received  a 
subsquent  favorable  ruling  in  another 
circuit?  Should  agencies  be  permitted  to 
nonacquiesce  only  in  test  cases,  and  if 
so,  should  the  recommendation  try  to 


define  some  standards  governing  the 
selection  of  those  cases? 

3.  Many  of  the  earlier  comments 
addressed  the  legality  and  fairness  of 
intracircuit  nonacquiescence  by  the 
Social  Security  Administration,  noting 
the  special  burdens  faced  by  Social 
Security  claimants  who  must  undertake 
the  expense  and  delay  of  a  court  appeal 
in  order  to  get  their  benefits.  Leaving 
aside  for  now  the  purely  legal  issues  (as 
to  which  extensive  comments  have 
already  been  received),  the  committee 
would  like  further  comment  on  the 
practical  ramifications  of  different 
nonacquiescence  policies  on  both  the 
Social  Security  Administration  and 
claimants.  Assuming  adoption  by  the 
agency  of  a  policy  of  acquiescence  in  all 
adverse  court  of  appeals  decisions,  what 
would  be  the  costs  and  difficulties  of 
implementing  the  policy  (e.g.,  of  keeping 
agency  staff  apprised  of  die  relevant 
court  decisions,  of  administering 
programs  differently  within  different 
jurisdictions,  etc.)?  How  wolHd  these 
compare  with  the  costs  to  claimants 
under  a  policy  of  limited 
nonacquiescence  Uke  that  proposed  in 
the  draft  recommendation?  Arie  there 
fairness  issues  raised  by  a  system  of 
differential  administration  under  which, 
following  applicable  circuit  precedent, 
the  agency  grants  benefits  to  claimants 
in  one  jurisdiction  but  denies  them  to 
identically  situated  claimants  in  another 
jurisdiction?  Should  agency 
nonacquiescence  be  treated  differently 
in  situations  involving  individual  benefit 
programs  than  in  other  contexts? 

4.  Earlier  comments  raised  questions 
about  the  sanctions  a  court  might 
impose  on  an  agency  engaging  in 
unjustiRable  intracircuit 
nonacquiescence  (paragraph  2  of  the 
draft  recommendation).  Should  the  draft 
recommendation  refer  to  any  such 
sanctions  other  than  injunctive  relief, 
and  if  so,  should  they  be  speciHed? 
Should  the  award  of  attorney's  fees 
under  the  Equal  Access  to  Justice  Act  be 
included  among  the  sanctions  covered 
by  paragraph  2  of  the  recommendation, 
or  should  such  fees  be  awardable 
(assuming  other  statutory  requirements 
are  met),  in  order  to  reduce  the  burden 
of  nonacquiescence  on  litigants  against 
the  government,  even  when  a  court 
would  not  enjoin  an  agency's 
nonacquiescence  policy? 

5.  Paragraph  4  of  the  draft 
recommendation  proposes  that  Congress 
eliminate  venue  uncertainty  where 
possible.  Are  there  important  beneHts  to 
venue  uncertainty  that  outweight  the 
benefits  (in  terms  of  reduced 
nonacquiescence)  of  eliminating  it? 


Draft  RecommeDdation:  Agency 
Nonacquiescence  in  Decisions  of  the 
Courts  of  Appeals 

From  time  to  time,  federal 
administrative  agencies  such  as  the 
National  Labor  Relations  Board,  the 
Internal  Revenue  Service,  and  the 
Department  of  Health  and  Human 
Services  have  practiced 
"nonacquiescence" — the  selective 
refusal  to  conduct  their  internal 
proceedings  in  conformity  with  adverse 
rulings  of  the  courts  of  appeals. 
Believing  that  they  are  responsible  for  a 
nationatly  uniform,  expert 
administration  of  the  statutes  committed 
by  Congress  to  their  charge,  these 
agencies  have,  in  varying  degrees, 
insisted  on  the  authority  to  pursue  their 
policies  despite  contrary  circuit  court    . 
decisions,  until  the  Supreme  Court 
issues  a  ifationally  binding  resolution. 
This  practice  has  provoked  increasing 
criticism  in  recent  years,  particularly 
from  the  courts  of  appeals. 

The  term  "nonacquiescence"  actually 
refers  to  three  distinct  types  of  agency 
behavior.  First,  an  agency  engages  in 
/ntercircuit  nonacquiescence  when  it 
refuses  to  follow,  in  its  administrative 
proceedings,  the  case  law  of  one  court  of 
appeals  when,  under  applicable  venue 
provisions,  review  of  the  agency's  action 
will  he  in  a  different  court  of  appeals. 
Second,  an  agency  engages  in 
/n^circuit  nonacquiescence  when  the 
relevant  venue  provisions  establish  that 
review  will  be  to  a  particular  court  of 
appeals  and  the  agency  refuses  to  follow 
the  case  law  of  that  circuit.  The  third 
category  involves  cases  in  which  the 
proper  venue  for  review  of  agency 
action  is  uncertain.  Here,  the  agency 
refuses  to  follow  the  case  law  of  a  court 
of  appeals  but  is  not  certain  whether  its 
decision  will  be  reviewed  in  that  court 
or  in  one  that  has  not  rejected  the 
agency's  position.  This  category 
includes  cases  in  which,  as  a  practical 
matter,  it  is  probable  that  the  case  will 
be  heard  in  one  particular  circuit,  as 
long  as  venue  in  another  circuit  that  has 
not  rejected  the  agency's  position  is 
possible  under  the  applicable  statutory 
provisions. 

Intercircuit  nonacquiescence  is 
necessary  to  preserve  dialc^e  among 
the  courts  of  appeals;  such  dialogue  is 
likely  to  produce  a  more  careful  and 
focused  consideration  of  the  relevant 
issues  in  those  courts,  as  well  as  to  aid 
the  Supreme  Court  by  presenting  it  with 
competing  approaches  to  diffictut 
questions.  Similar  reasons  underlie  the 
rejection  of  intercircuit  store  decisis  and 
of  nonmutual  collateral  estoppel  against 
the  government.  This  reconmiendation 
therefore  does  not  seek  to  limit  an 


agency's  exercise  of  intercircuit 
nonacquiescence. 

Intracircuit  nonacquiescence,  in 
contrast,  can  have  negative  effects  by 
giving  rise  to  conflicts  between  an 
agency  and  its  reviewing  court,  by 
creating  disunifotmity  because  a  more 
favorable  rule  is  available  to  parties 
that  seek  judicial  review,  by 
disadvantaging  parties  with  limited 
resources  for  litigation,  and  by 
increasing  the  workload  of  the  federal 
courts.  At  the  same  time,  however,  a 
complete  bar  against  intracircuit 
nonacquiescence  would  be 
inappropriate,  as  it  would  constrain 
intercircuit  dialogue,  undermine 
congressional  policies  in  favor  of 
national  uniformity,  and  interfere  with 
the  efficient  administration  of  federal 
law.  This  recommendation  lists  the 
factors  that  should  govern  the  legitimacy 
of  intracircuit  nonacquiescence  and  sets 
procedural  safeguards  for  the  exercise 
of  such  nonacquiescence. 

As  to  the  third  category,  limits  on 
nonacquiescence  are  undesirable  for  the 
same  reasons  as  are  limits  on 
intercircuit  nonacquiescence;  this 
recommendation  therefore  does  not  seek 
to  constrain  an  agency's  ability  to 
engage  in  nonacquiescence  where  venue 
is  uncertain.  But  uncertainty  over  venue 
negatively  affects  an  agency's 
reUtigation  poUcy  by  hampering  the      { 
agency's  ability  to  press  its  position  in 
circuits  that  have  not  rejected  it  without 
having  that  position  challenged  in 
circuits  that  have  rejected  it.  In  addition, 
venue  uncertainty  is  largely  the  product 
of  historical  happenstance  rather  than  of 
reasoned  choice  and  in  many  cases  does 
not  produce  compelling  benefits.  For 
these  reasons,  this  recommendation 
advocates  limitations  on  venue  choice 
except  where  overriding  considerations 
(such  as  the  desirability  of  preserving 
the  specialized  role  of  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit)  counsel  otherwise.  Cf. 
ACUS  Recommendation  82-3,  Federal 
Venue  Provisions  Applicable  to  Suits 
Against  the  Government,  1  CFR  305.82- 
3.  In  order  to  reduce  the  agency-court 
friction  caused  by  intracircuit 
nonacquiescence.  Congress  should  make 
clear  that  by  limiting  venue  choice  it  is 
not  thereby  prohibiting  nonacquiescence 
conducted  in  accordance  with  this 
recommendation.  , 

Recommendation 

1.  Agencies  should  not  engage  in 
intracircuit  nonacquiescence  unless:  (A) 
The  agency  has  responsibility  for 
securing  a  nationally  uniform  policy 
with  respect  to  the  question  that  was  the 
subject  of  the  adverse  judicial  decision: 
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(b)  the  agency  Is  reaspnably  seeking  the 
vindication  of  its  position  biath  in  the 
courts  of  appeals  and  before  the 
Supreme  Cou^  or  through  the  active 
pursuit  of  legislative  change:  and  (c) 
there  is  a  justillable  basis  for  belief  that 
the  agency's  {position  falls  within  the 
scope  of  its  delegated  discretion.  An 
agency's  position  does  not  lack  a 
justifiable  basis  simply  because  it  was 
previously  rejected  by  the  court  of 
appeals  that  i^^ued  the  decision  in   ' 
which  the  agency  does  not  acquiesce; 
such  a  basis  isjlacking  only  if  no  other 
court  of  appeals'is  likely  to  accept  the 
agency's  position. 

2.  Courts  should  not  impose  sanctions 
on  an  agency  {for,  or  enjoin  an  agency 
from,  engaging  in  intracircuit 
nonacquiescence  unless'^the 
requirements  is  paragraph  1  above  have 
not  been  met.  Such  measures  are 
inappropriate  for  interdrcuit 
nonacquiescetice  and  for 
nonacquiescehbe  where  venue  is 
uncertain.       i 

3.  Agencieskhould  establish 
procedures  fopdentifying  decisions  of 
the  courts  of  appeals  that  are  contrary 
to  their  policiet,  for  making 
determinations  about  when  to  engage  in 
intracircuit  nonacquiescence,  and  for 
communicatinig  those  determinations  to 
responsible  agency  personnel  such  as 
administrative  Haw  judges  and 
enforcement  staff.  Decisins  to  engage  in 
intracircuit  ndQacquiescence  should  be 
widely  dissen^itiated  to  the  public  and  to 
relevant  govet^ental  officials,  and 
should  be  accompanied  by  a  brief 
statement  of  reasons.  Among  the  factors 
that  an  agency  should  address  in  such  a 
statement  are  .the  importance  of  the 
issue  to  its  programmatic  objective,  the 
strength  of  ths  congressional  interest  in 
a  nationally  umform  approach  on  that 
issue,  the  diffioulty  of  differential 
administration  of  agency  policy,  and  the 
fairness  of  having  a  favorable  outcome 
in  the  circuit  ^Tilable  only  to  those 
parties  wtih  s^ficient  resources  to 
pursue  an  appdal. 

4.  Congress  should  eliminate 
uncertainty  ovir  the  proper  venue  for 
review  of  agetcy  action  by  establishing 
predictable  venue  rules  unless 
overriding  coifliderations.  such  as  the 
desirability  ofi  preserving  the  specialized 
role  of  the  United  States  Court  of 
Appeals  for  ths  District  of  Columbia 
Circuit,  counsel  otherwise.  In  limiting 
venue  choice,  Ktkihgress  should  make 
clear  that  it  is  nbt  thereby  prohibiting 
agencies  fromsnUaghig  in  intracircuit 
nonacquiescende  in  accordance  with 
this  recommeikdaiion. 


Dated:  June  24. 1988. 
leffray  S.  Lubbers, 
Research  Director. 
[FR  Doc  88-14573  Filed  6-27-88: 8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agriculturai  Marfceting  Service 
(TB-88-103] 

Rue-Cured  Tobacco  Advisory 

Committee}  Meeting 

» 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
1)  announcement  is  made  of  the 
following  committee  meeting: 

Name:  Flue-Cured  Tobacco  Advisory 
Committee. 

Date:  July  7, 198a 

Time:  1  p.m. 

Place:  Tobacco  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Flue-Cured  Tobacco 
Cooperative  Stabilization  Corporation 
Building,  1306  Annapolis  Drive,  Raleigh, 
North  Carolina  27605. 

Purpose:  To  discuss  the  establishment 
of  marketing  areas,  submarketing  areas, 
selling  schedules,  opening  dates,  and 
related  matters  for  the  1988  flue-cured 
tobacco  marketing  season. 

The  meeting  is  open  to  the  public. 
Persons,  other  than  members,  who  wish 
to  address  the  Committee  at  the  meeting 
should  contact  the  Director,  Tobacco 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, ' 
300 12th  Street.  SW..  P.O.  Box  96456, 
Washington.  DC  20090-6456,  (202)  447- 
2567,  prior  to  the  meeting.  Written 
statements  may  be  submitted  to  the 
Committee  prior  to  or  at  the  meeting. 

Dated:  June  23, 1988. 
|.  Patrick  Boyle, 

Administrator. 

(FR  Doc.  88-14502  Filed  6-27-88:  8:45  am] 

BHJJNQ  CODE  S410■«^4I 


DEPARTMENT  OF  COMMERCE 

Agency  Forma  Under  Revi^  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information,  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44'U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census. 
Title:  Survey  of  Income  and  Program 

Participation — ^1987  Panel  Wave  6. 
Form  Numbers:  Agency— SIPP-7600, 

SIPP-8305/7805(L);  OMB— 0607-0425. 


Type  of  Request  Revision  of  a  currently 
approved  collection. 

Burden:  23.520  respondents:  11.760 
reporting  hours. 

Average  time  per  Response:  30  minutes. 

Needs  and  uses:  This  collection  will 
obtain  information  concerning  the 
distribution  of  income  received 
directly  as  money  or  indirectly  as  in- 
kind  benefits.  It  will  provide  the 
executive  and  legislative  branches 
with  improved  statistics  en  income 
distribution  and  data  not  previously 
available  on  eligibility  for  and 
participation  in  government  programs. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Francine  Picoult. 
395-7340. 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation— 1888  Panel  Wave  3. 

Form  Numbers:  Agency — SIPP-8300. 
SIPP-8305/7605(L):  OMB— 0607-0595. 

Type  of  Request-  Revision  of  a  currently 
approved  collection. 

Burden:  24,360  respondents;  12.180 
reporting  hours. 

Average  time  per  Response:  30  mintues. 

Needs  and  Uses:  This  collection  will 
obtain  information  concerning  the 
distribution  of  income  received 
directly  as  money  or  indirectly  as  in- 
kind  benefits.  It  will  provide  die 
executive  and  legislative  branches 
with  improved  statistics  on  income 
distribution  and  data  not  previously 
available  on  eligibility  for  and 
participation  in  government  programs. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Francine  Picoult, 
395-7340. 

Agency:  Bureau  of  the  Census. 

Title:  1990  Census  of  the  United  States. 

Form  Numbers:  Agency — ^D-1, 1(8),  2, 
2(s),  lA.  2A,  3,  3(s),  4.  4(s),  14,  20A. 
20B,  20A(s),  20B(s),  21,  23,  25,  25(s), 
and  31;  OMB— NA. 

Type  of  Request-  New  collection. 

Burden:  106,000.000  respondents: 
27.432.032  reporting  hours. 

Average  Time  Per  Response:  15.5 
minutes. 

Needs  and  Uses:  Article  1,  section  2  of 
the  United  States  Constitution  calls 
for  a  census  to  be  conducted  at  least 
every  10  years.  Census  data  are  used 
to  equitably  apportion  Congressional 
representatives  among  the  states,  to 
draw  Congressional  or  state 
legislative  district  boundaries,  to 
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allocate  state  and  Federal  funds,  and 

in  private  sector  decision  making. 
Affected  Public  Individuals  or 

households. 
Frequency:  One  time. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer  Francine  Picoult. 

395-7340. 

Copies  of  the  above  information     ' 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue.  NW, 
Washington,  DC  20230.  / 

Written  comments  and  ' 

recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer. 
Room  3208  New  Executive  Office 
Building,  Washington.  DC  20503.  \ 

Dated:  lune  22,  ig8&  \ 

Edward  Michals. 

Departmental  Clearance  Officer,  Office  of^ 
Management,  and  Organization.  \ 

[PR  Doc  88-14466  Filed  6-27-88;  8:45  am] 

aUJNQ  COOE  361»-07-ll 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Economic  Analysis. 

Title:  Aimual  Survey  of  Selected 
Services  Transactions  with 
Unaffiliated  Foreign  Persons. 

Form  Numbers:  Agency— BE-22:  OMB — 
NA. 

Type  Of  Request  New  collection. 

Burden:  1,000  respondents;  11,000 
reporting  hours. 

Average  time  per  Response:  11  hours. 

Needs  and  Uses:  This  survey  will  be 
conducted  to  secure  data  for  U.S. 
persons  on  their  services  transactions 
with  unaffiliated  foreign  persons.  The 
data  will  be  used  to  Hll  major  data 
gaps  in  the  balance  of  payments  and 
gross  national  product  accounts,  to 
develop  U.S.  international  trade 
policy,  and  to  support  U.S.  trade 
policy  initiatives. 

Affected  Public:  State  or  local 
governments,  farms,  businesses  or 
other  for-proRt  institutions,  non-profit 
institutions,  and  small  businesses  or 
organizations. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  John  Qriffen.  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  t>e  obtained  by 


calling  or  writing  DOC  Clearance 
Officer.Edward  Michals,  (202)  377-^271, 
Department  of  Commerce,  Room  H6e22, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Grifi^en.  OMB  Desk  Officer,  Room 
3208  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  June  22, 196a 
Edwaid  MichaU. 

Departmental  Cleaibnce  Officer,  Office  of 

Management  and  Organization. 

[PR  Doc.  88-14487  Filed  e-27-«8;  8:45  am] 

BILLINQ  CODE  3610-CW-M 


Bureau  of  Export  Administration 

[Case  No.  OEE-2-«8] 

MarH  S>A^  el  alj  Order  Renewing 
Temporary  Deniai  of  Export  Priviieges 

In  the  matter  of:  Marii  S.A.,  3  Chemin 
Tavemay,  CH-1218  Geneva,  Switzerland: 
Graphic  Data  Products  SA^  3  Chemin 
Tavemay,  CH-1218  Geneva,  Switzeriand: 
Fincosid  S.A..  Galleria  Benedettini.  CH-6600 
Bellinzona.  Switzerland:  Tuoiimex  S^,  Via 
Gordemo,  CH-6S96  Gordola.  Switzerland; 
and  Lilly  Merehandising  Co.,  Taborstrasse  39, 
1020  Vienna.  Austria;  Respondents. 

The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration.* 
United  States  Department  of  Commerce 
Pepartment).  pursuant  to  the  provisions 
of  fi  388.19  of  the  Export  Administration 
Regulations.  15  CFR  Parts  368-399  (1988) 
(the  Regulations),  issued  pursuant  to  the 
Export  Administration  Act  of  1979.  as 
amended,  SO  U.S.C  app.  2401-2420  (1982 
and  Supp.  Ill  1985)  (the  Act),  has  asked 
the  Assistant  Secretary  for  Export 
Enforcement  to  renew  an  order  issued 
on  April  22. 1988,  temporarily  denying 
all  United  States  export  privileges  to 
Marli  S.A.,  Graphic  Data  Products  S.A.. 
Fincosid  SA^  Tuorimex  S.A.*  and  LiUy 


>  On  OdolMr  1. 1887.  in  acGanUiiGe  with  the 
pertiMBt  pravisioMs  of  the  Bxpoit  Adnrinistrstion 
Act  of  1879,  as  smended.  and  a  DsfMrtetntaJ 
directive  from  Bruce  Smart  then-Acting  Secreiaiy 
of  Commerce,  implementing  those  provisions,  the 
Office  of  Bxpott  biiarDsnent  was  moved  within  the 
Department  from  the  faitenational  Trade 
AdBinistiatiaa  to  the  Bweau  of  EiqxMl 
Administrstion.  The  functions  snd  scope  of 
suthority  of  ttw  Bureea  of  Bxpott  Admhiistratioa 
are  set  forth  in  Department  Oigaaiialion  Order 
(DOG)  SO-1,  iuued  on  March  23. 1988. 

*- Based  on  information  obtained  in  the  ongoing 
investigation,  the  speUing  of  this  oomfMny's  name 
has  bem  cotrecled.  Aieo.  sevsral  conections  to  the 
sddressee  of  the  companies  temporarity  denied 
export  piivikges  liave  been  made  In  this  renewal 
order. 


Merchandising  Co.  (hereinafter 
collectively  referred  to  as  respondents).' 
53  FR  15587,  May  2, 1988.      - 

In  its  renewal  request  dated  June  1, 
1988.  the  Department  states  that,  as  a 
result  of  an  ongoing  investigation,  it 
continues  to  have  reason  to  believe  that 
respondents  have  taken  possession  of 
controlled  U.S.-origin  commodities  in 
Switzerland  and  then  reexported  them, 
oftentimes  to  proscribed  destinations. 
The  Department  also  has  reason  to 
believe  that  respondents  have  provided 
false  and  misleading  statements  of 
material  fact  concerning  the  intended 
end-users  of  U.S.-origin  equipment 
respondents  ordered  from  a  company  in 
Switzeriand  which  was  the  foreign 
consignee  imder  a  U.Si  distribution 
license.  Based  on  the  orders  placed  by 
the  respondents,  the  foreign  consignee  in 
turn  ordered  the  U.S.-ori^  goods  from 
the  distribution  license  holder, 
representing  that  the  goods  were 
intended  for  use  by  the  Western 
European  companies  respondents  had 
named  in  their  orders  as  the  end-users. 
In  fact,  it  appears  that  the  Western 
European  companies  identified  by 
respondents  as  being  the  intended  end- 
users  had  no  involvement  in  the 
transactions.  The  Department  has 
reason  to  believe  that,  once  the  U.S.- 
origin  goods  were  received  by  the 
respondents  in  Switzeriand.  the 
respondents  reexported  the  goods, 
which  are  controlled  for  reasons  of 
national  security,  to  end-users  in  the 
Soviet  bloc. 

The  Department  believes  that 
respondents'  past  activities  establish 
that  the  violations  of  the  Act  and  the 
Regulations  which  they  are  suspected  of 
having  committed  and  which  the 
Department  is  presently  investigating 
were  deliberate  and  covert  and  are 
likely  to  occur  again  unless  appropriate 
action  is  taken  to  reduce  the  likelihood 
that  respondents  can  continue  to  acquire 
U.S.-origin  goods  either  inside  or  outside 
of  the  United  States.  The  Department 
believes  that  respondents'  activities 
show  a  clear  pattern  of  disregard  for  the 
Act  and  the  Regulations. 

Furthermore,  the  Department  believes 
that  in  order  to  reduce  the  likelihood 
that  respondents  will  continue  to  engage 
in  activities  which  are  in  violation  of  the 
Act  and  the  Regulations,  a  renewal  of 
the  temporary  denial  order  naming  Marli 
SA..  Graphic  Data  Products  S.A.. 
Fincosid  S.A..  Tuorimex  SA.  and  Lilly    ' 
Merchandising  Co.  is  necessary  to  give 


*  As  issued  oo  April  &.  ISBB,  (he  ordair  also 
applied  to  Mario  Brere  sm  Segula  8A.  By  Order 
dated  |une  IS.  MSS.  I  vacalad  the  temporary  deniSl 
order  as  it  appliad  to  Mario  Brem  and  Saaata  (.A. 
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notice  to  coQibanies  in  the  United  States 
and  aboard  (|iat  they  should  cease 
dealing  with!  these  parties  in 
transactions!  tnvolviog  U.S.-origin  goods. 

None  of  the  respbndents  opposed  the 
request  for  renewal  submitted  by  the 
Department  iQn  June  1, 198a  Therefore, 
based  on  the  showing  made  by  the 
Department.  I  find  that  renewal  of  the 
order  temporarily  denying  export 
privileges  tojOie  respondents  is 
necessary  in  the  public  interest  to 
prevent  an  Iniminent  violation  of  the  Act 
and  the  Renlations  and  to  give  notice  to 
companies Inlthe  United  States  and 
abroad  to  c04se  dealing  with  the 
respondents  in  goods  and  technical  data 
subject  to  the  Act  and  the  Regulations  in 
order  to  reduce  the  substantial 
likelihood  that  respondents  will 
continue  to  eiigage  in  activities  which 
are  in  violat^i^n  of  the  Act  and  the     ^ 
Regulations.! 

Accordinwy.  it  is  hereby  ordered: 

I.  All  outstanding  individual  validated 
export  licenses  in  which  any  respondent 
appears  or  pftlrticipates,  in  any  manner 
or  capacity,  e*e  hereby  revoked  and 
shall  be  retu^ied  forthwith  to  the  Office 
of  Export  Lioensing  for  cancellation. 
Further,  all  of  respondents'  privileges  of 
participating,  lin  any  manner  or  capacity, 
in  any  specid  licensing  procedure, 
including,  biii  not  limited  to,  distribution 
licenses,  are  lereby  revoked. 

U.  Respondents  Marli  S.A.  and 
Graphic  Datd  Products  S.A.,  both  with 
an  address  a|t|3  Cbemin  Tavemay,  CH- 
1218  Geneva  ^Switzerland;  Fincosid  S.A.. 
Galleria  BenUettini.  CH-6500 
Bellinzona,  Switzerland:  Tuorimex  S.A.. 
Via  Gordemo.  CH-esoe  Gordola, 
Switzeriand:  «nd  Lilly  Merchandising 
Co..  Taborstrasse  39, 1020  Vienna. 
Austria,  theif  successors  or  assignees, 
officers,  partners,  representatives, 
agents,  and  ^mployees  hereby  are 
denied  all  pijiiileges  of  participating, 
directly  or  iniiirectly,  in  any  manner  or 
capacity,  in  any  transaction  involving 
commodities  pr  technical  data  exported 
or  to  be  expedited  firom  the  United 
States,  in  whole  or  in  part,  or  that  are 
otherwise  subject  to  the  Regulations. 
Without  limiting  the  generality  of  the 
foregoing,  pi^iiticipation.  either  in  the 
United  State^or  abroad,  shall  include 
participatioa  directly,  or  indirectly,  in 
any  manner  or  capacity:  (a)  As  a  party 
or  as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department,  (b)  in  preparing  or  filing 
with  the  Department  any  export  hcense 
application  Of  reexport  authorization,  or 
any  document  to  be  submitted 
therewith,  (c{)  in  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  idontrol  document,  (d)  in 
carrying  on  Mgotiations  with -respect  to. 


or  in  receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  da|a  exported  from  the  United 
States,  or  to  be  exported,  and  (e)  in 
financing.  forwanUng.  transporting,  or 
other  ^rvidng  of  such  commodities  or 
technical  data.  Such  denial  of  expert 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

UI.  After  notice  and  opportunity  for 
comment,  such  denial  may  be  made 
applicable  to  any  person,  firm, 
corporation,  or  business  organization 
with  which  any  respondent  is  now  or 
hereafter  may  be  related  by  affiliation, 
'  ownership,  control,  position  of 
responsibiUty,  or  other  connection  in  the 
conduct  of  trade  or  related  services. 

rv.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  any  respondent  or  any 
related  party,  or  whereby  any 
respondent  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly:  (a)  Apply  for, 
obtain,  transfer,  or  lise  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export,  reexport 
transshipment,  or  diversion  of  any 
commocUty  or  technical  data  exported  in 
whole  or  in  part,  or  to  be  exported  by. 
to,  or  for  any  respondent  or  any  related 
party  denied  export  privileges;  or  (b) 
order,  buy.  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate  in  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 
These  prohibitions  apply  only  to  those 
oonunodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

V.  In  accordance  with  the  provisions 
of  Section  38&19(e)  of  the  Regulations, 
any  respondent  may.  at  any  time,  appeal 
this  order  by  filing  with  the  Office  of 
Administrative  Law  Judges.  U.S. 
Department  of  Commerce,  Room  H- 
6716. 14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230.  a 
full  written  statement  in  support  of  the 
appeal. 


VI.  This  order  shall  remain  in  effect 
for  60  days. 

VII.  In  accordance  with  the  provisions 
of  8  388.19(d)  of  the  Regulations,  the 
Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  Uian  20  days 
before  the  expiration  date.  Any 
respondent  may  oppose  a  request  to 
renew  this  temporary  denial  order  by 
filing  a  written  submission  with  the 
Assistant  Secretary  for  Export 
Enforcement  which  must  be  received 
not  later  than  seven  days  before  the 
expiration  date  of  this  order.  The 
Regulations  further  provide  that  any 
respondent  may  request  that  a  hearing 
be  held  on  the  renewal  request. 

A  copy  of  this  Order  shall  be  served  on 
each  respondent  and  this  Order  shall  be 
published  in  the  Federal  Register. 

Effective  date:  |une  22. 198S. 
PUlip  Hughes. 

Assistant  Secretary  for  Export  Enforcement 
[PR  Doc.  88-14534  Filed  6-27-88: 8:45  am] 
■NJJNQ  oooc  asie^yr-M 


International  Trad*  Administration 

[A-46»-7011 

Hnal  Datarmination  of  Sales  at  Laaa 
TTian  Fair  Value;  Certain  Granite 
Products  From  Spain 

AOENCY:  Import  Administration/ 
International  Trade  Administration/ 
Commerce. 
ACTKM:  Notice. 

summary:  We  have  determined  that 
certain  granite  products  from  Spain  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  The 
U.S.  International  Trade  Commission 
(ITC)  will  determine,  within  45  days  of 
publication  of  this  notice,  whether  these 
imports  are  materially  injuring,  or  are 
threatening  material  injury  to.  a  United 
States  industry. 
EFFECnVE  DATE  June  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charies  E.  Wilson,  (202)  377-5288  or 
James  Riggs,  (202)  377-1766.  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230. 
SUPPIEMCNTARV  information: 

Final  Determination 

We  have  determined  that  certain 
granite  products  from  Spain  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value,  as 
provided  in  section  735(a)  of  the  Tariff 
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Act  of  193a  as  amended  (19  U.S.C. 
1673d(a))  (the  Act).  The  weighted- 
average  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  last  Federal  Register 
publication  pertaining  to  this 
investigation  (the  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  (S3  FR  6023.  February  29, 
1988)),  the  following  events  have 
occurred. 

On  March  1, 1988,  petitioner  alleged 
that  respondents'  sales  of  slabs,  not  cut- 
to-size,  and  tiles,  were  at  prices  below 
their  cost  of  production  (See  DOC 
Position,  Comment  4). 

On  March  10, 1968,  respcmdents 
requested  that  we  postpone  the  final 
determination  until  June  21, 1988.  On 
April  18, 1988,  in  accordance  writh 
section  735(a)(2)(A)  of  the  Act,  we 
published  notice  of  the  postponement  of 
the  final  determination  until  June  21, 
1988  (53  FR  12713). 

Verification  of  the  responses  was 
conducted  fit>m  March  14  through  March 
30, 1988.  A  public  hearing  was 
requested.  This  request  was 
subsequently  wididrawn.  Final 
comments  were  received  from 
petitioner,  respondents,  and  interested 
parties. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  granite 
products.  Certain  granite  products  are  % 
inch  (1  em)  to  2V^  inches  (8.34  cm)  in 
thickness  and  include  the  following: 
rough-sawed  granite  slabs:  face  finished 
granite  slabs;  and  finished  dimensional 
granite  including,  but  not  k'mited  to. 
building  facing,  flooring,  wall  and  floor 
tiles,  paving,  and  crypt  fronts.  Certain 
granite  products  do  not  include 
monumental  stones,  crushed  granite,  or 
curbing.  Certain  granite  products  are 
provided  for  under  the  Tariff  Schedules 
of  the  United  States  Annotated  (TSUSA) 
nuniber  513.7400  and  under  the 
Hannonized  System  (HS)  item  numbers 
251B.12.0a  6802.23.00,  and  6802.93.00. 

Period  of  Investigation 

The  period  of  investigation  is  March  1, 
1987  through  August  31, 1987,  except  for 
Ingemar,  S.A.  For  this  respondent,  we 
requested  data  on  a  sale  of  cut-to-sire 
granite  slabs  for  a  project  which 
occurred  in  November  1986.  We 
requested  data  concerning  this  sale  in 
order  to  include  an  additional  sale  of  a 
large  project. 


Fair  Vafaw  ComiMriaons 

To  determine  whether  sales  in  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  with  foreign  market  value 
as  specified  below. 

UoitMlSUtesPike 

We  based  United  States  price  for  all 
U.S.  sales  on  purchase  price  in 
accordance  with  section  772(b)  of  the 
Act  These  sales  were  made  directly  to 
unrelated  customers  in  the  United  States 
prior  to  importation.  Under  these 
circumstances,  section  772(b)  requires 
that  purchase  price  be  used  for 
determining  the  U.S.  sales  price. 

We  calculated  purchase  price  based 
on  the  f.o.b.  or  c.i.f..  packed  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions,  as 
appropriate,  for  foreign  inland  frei^t 
and  handling,  ocean  freight  and  marine 
insurance,  and  discounts. 

Forrign  Maricet  Value 

We  calculated  foreign  market  vahie 
based  on  home  maricet  packed  prices  to 
unrelated  purchasers  foraH  sales  except 
for  sales  from  Ingemar  of  cut-to-size 
slabs,  in  accordance  with  section  773(a) 
of  the  Act. 

When  basing  foreign  market  value  on 
home  market  prices,  we  made 
deductions,  where  appropriate,  for 
inlaid  freight  and  insurance,  and 
discounts.  In  order  to  adjust  for 
differences  in  packagiitg  between  the 
U.S.  and  home  maricets.  we  deducted  the 
home  market  packing  cost  from  the 
foreign  maricet  value  and  added  U.S. 
paddng  costs.  We  made  an  adjustment 
for  differences  in  circumstances  of  sale 
for  credit  expenses  pursuant  to  {  353.15 
of  our  regulations.  We  also  adjusted  for 
commissions  on  sales  in  the  home 
maricet  where  appropriate,  using 
indirect  selliiQ  expenses  in  the  United 
States,  as  An  offset  to  those 
commissions  pursuant  to  S  353.15(c)  of 
our  regulations. 

We  etablished  separate  categories  of 
"such  of  similar"  merchandise  pursuant 
to  section  771(16)  of  the  Act  on  the 
basis  of  form  of  material  (rou^  slabs, 
face  finished  slabs,  and  tdes),  type  of 
stone,  dimensions,  finishes,  edgieworks. 
anchoring  and  assembly  work.  In 
accordance  with  section  773(aK4)(C)  of 
the  Act  we  made  adjustments  to  similar 
merdiandise  to  account  for  diffoences 
in  the  physical  characteristics  (rf  tiw 
merchandise  where  there  ven  no 
identical  products  in  the  home  market 
with  which  to  compare  products  sold  in 
the  United  States.  ThoM  adjustments 
were  based  on  diffierences  in  the  costs 


of  materials,  direct  labor  and  directly 
related  factory  overhead. 

We  calculated  foreign  market  value 
based  on  constructed  Tahie  in 
accordance  with  section  773(e]  of  the 
Act  for  cut-to-size  slabs  or  projects  of 
Ingemar  sold  in  the  United  Slates 
because  there  were  no  comparable 
projects  sold  in  the  home  market  or  third 
countries.  We  used  the  respondent's 
submissions  for  material  and  fabrication 
costs.  Material  costs  were  adjusted  to 
reflect  the  actual  prices  reviewed  during 
verification.  For  projects  which  incurred 
fabrication  costs  from  finishing 
workshop  process  #408  (craftsman 
process  performed  on  cut-to-size  slabs), 
we  adjusted  the  reported  costs  by  the 
percentage  of  the  difference  between 
submitted  and  verified  data. 
^We  used  U.S.  selling  expenses  in 
acxordance  with  the  Department's  usual 
methodology  when  there  are  no  home 
market  or  third  csuntry  sales  which  are 
comparable.  General  expenses  for 
Ingemar  were  computed  using  the 
submission,  adjusted  for  additional 
persoiuiel  expenses  discovered  during 
verification,  income  from  fixed  asset 
disposal,  and  deletion  of  bad  debt  items. 
Interest  expense  was  offset  for  a 
proportion  related  to  credit  so  as  to 
avoid  counting  the  selling  expenses 
twice.  Where  the  amount  for  general 
expenses  was  less  than  ten  percent  of 
the  cost  of  materials  and  fabrication,  we 
used  the  statutory  minimum  of  ten 
percent 

Where  the  amount  for  profit  was  less 
than  ei^t  percent  of  the  sum  of  the 
costs  of  materials,  fabrication  and 
general  expenses,  we  used  the  statutory 
minimum  of  ei^t  percent  Where 
appropriate  for  Constructed  value, 
adjustments  were  made  under  {  353.15 
of  the  Conuaerce  Regulations  for 
differences  in  circumstances  of  sale 
betvreen  the  two  mariwts.  This 
adjustment  was  for  differences  in  credit 
expenses. 

Currency  Conversion . 

We  made  currency  conversions  as  of 
the  date  of  sale  in  accordance  with 
§  353.56(a)(1)  of  our  regulations.  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Verification 

As  provided  in  secticm  776(ai  of  the 
Act  we  verified  all  information  used  in 
reaching  the  final  determination  in  this 
investigation. 

Interested  Party  Comments 

Comment  1:  Petitioner  asserts  that  all 
responses  contained  numerous  errors. 
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iva  vcrificatioB.  and  that  the 
request  dat  best 
othwwrise  available  be  used 


compaiy 

margin 

maoafa! 

We 
forG 
submit 
(see  DOC 


lAiancTheDepBiimanl 

Icationa  at  Ingemar. 
and  Artemarmol.  The 

the  responses  of 
to  be  verified.  Wa  have 
at 


these 
rq^orted 

verificati — -—, 

andaaloi  iiscw#anries  fo—d.  Vlte  do 
not  howc  u  er.  Gonsidar  the  etrats, 
inoonsiste  ^cieSk  and  ondsaiona  faMd  to 

K»  ^f ..  fc.  y J iimnitwris  ntbith 

»r.«^j  -"-  •  Ttnt  rrirrtii^  respnarimt's 
data  ami  u  liqg  petitionef's  data  as  beet 
informati(  1 1  otherwise  available. 

We  did  i4ot  conduct  a  verification  for 
Modulgrai  iltn  Iberioov  a  vohaitaiy 
respondM  t ,  becansa  it  failed  to  canfirm 
that  all  oo  I  a  contained  in  its  aabnisaion 
were  actui  i .  Givon  that  Modu^ranilo 
Ibericowii  #ot  required  to  respond  to 
ourqaesti  iknaii«.  we  did  not  caleulata 
a  separattjnar^  based  on  best 
information  oth»«riae  available.  This 
dnis  be  subieet  to  the 
ted  for  all  other 
pnMkioers  and  expertets. 
■ol  conduct  a  verificatian 
Ibericos  becauae  it  fsilad  to 
the  requested  infonnntion 
, ,  sition.  Comment  7^  This 
re8ponden|tj  however,  had  beca 
presoited  |i^  a  qaesti<Hmaira.  udike 
Modulgraiiiko  Iberica  Tkerelore. 
conaigteiit  with  our  pretiminary 
determinatipn,  we  ined  the  highest 
margin  of  all  tlie  respondii^  companies 
as  the  bes^  information  otherwise 
available  i^ther  than  the  infotmation 
supplied  by  the  petitioiier  for  two 
reasons.  Fimt.  the  petition  discasaes 
only  cut-to^ize  granite  slabs  or  proiects 
whereas  wto  believe  that  Granitos 
Ibericos  ei  ports  to  the  United  SUtes  not 
only  cut-tot|ize  slabs,  but  also  the  other 
granite  products  contained  in  the  scope 
of  the  inveWgation.  Secmid.  the  Bwrgins 
set  fcrth  in  jbe  petition  do  not  appear  to 
bethe  bestiafbimalion  otherwise 
availabia  tf^en  the  significuit  difference 
between  tfiase  auurgins.  which  are  based 
upon  a  eoaatructad  fbieign  nwrket 
value,  and  nia  nmigins  calculated 
through  venfication  of  Ingemar, 
IngcmaigB^  W  ArtemannoL 


Cotmtemt  ^  The  petitioner  uegtm  that 
the  dumping  maigini  cakntaftad  far  two 
of  the  reapendemak  b^enar  and 
IngemaigB  be  "coliapasd."  or  weight- 
averased.  and  that  the  raaaHii^  rate  be 
applied  to  both  companies.  The 
petitioner  ii  coBOBOMd  dmt  I 
boA  Bnmpaaies  aroowned  by  a  i 
famij.  dm  two  canq»aides  comM  evade 
the  dampiqg  law  by  redircctii^  U.S. 
sales  by  dm  conqMuqr  with  die  higher 
margin  tferoog^  the  conpsray  with  the 
lower  margiB. 

Ian  napondents  argae  that  die 
campaniea  slnaMbe  treated  separately 
becaaaa  dMy  operate,  for  the  most  part. 
as  separate  entidea.  and  fliaf  any 
attempt  to  evade  tile  dumpng  bmr  as 
alleged  by  the  petitioner  woirid  be 
detected  doting  cut  adraJBistrative 
review. 

DOC  Posftiott.  Aldioagh  not  expressly 
required  by  Ae  Act,  tfie  Department  has 
a  hmg-atandiQg  practice  of  calculating  a 
separate  dumping  margin  for  eadi 
manufacturer  or  exporter  investigated. 
The  tssne,  dien,  is  whether  faigemar  and 
Ingemaiga  constitute  separate 
manufiBctoren  or  exporters  for  purposes 
of  the  dmnping  law.  We  beKeve  Oat. 
under  this  set  of  fitcta,  diese  companies 
are  not  separate,  and  that  it  is 
appropriate  to  calculate  a  single, 
weighted-average  maigm  for  Ingemar 
and  bgemaiga. 

He  administrative  record  establishes 
a  close,  intertwined  relationship 
between  Ingemar  sod  Ingemarga  based 
upon  their  joint  ownership.  Both 
Ingemar  and  IngcBiatga  are  owned 
almost  exclasively  by  tike  same 
individuals  and  share  the  same  board  of 
directors.  Tliougb  only  one  transaction 
took  place  between  iggamar  and 
Ingemaiga  during  the  period  of 
investigation,  thna  companies  at  times 
operate  dosely  together.  For  exami^. 
Ingemiir  aiul  In^ifli-gg  thare 
informatian  on  possible  sales 
opportunities.  Ingemar  and  Ingemarga 
are  also  biUed  )«rinUy  by  outlets  in  die 
home  market  Finally,  the  Joint  owners 
of  Ingemar  and  Ingemaiga  have  directed 
the  day-toKlay  manufacturing  piocesa 
for  each  oon^Mny  by  spedfying  which 
entity  would  import  pamte  and  which 
would  use  local  quuiies.  Indeed,  the 
production  facdities  at  both  '•nmpanii^ 
consist  of  the  same  type  (rf  eqi^mient  so 
it  would  not  be  necessary  to  retool 
either  plant's  facilities  before 
in^tlrawndng  a  dedaion  to  restractwe 
either  compeer's  manofactnring 
priorities.  Hie  only  difference  between 
these  conMnonly<>wnad  coinpaniea  is 
that  one  uses  domestic  granite  and  the 
odier.  foreign  granite,  as  is^rats.  Gimn 
these  facta,  it  woukl  be  incorrect  to 


conclude  diat  dwae  entities  oonadtute 
two  separate  manufaUineis  or  exporters 
under  the  dumping  law. 

CoAunen/J^  Respondent  Granitos 
Ibericos  aigaes  that  the  best  faiformation 
available  far  determining  whether  its 
MsrchandSse  was  being  sold  at  less  dian 
fair  valoe  is  the  margin  far  "all  others." 
Respondent  daims  that  it  consistently 
made  good  faidi  efforts  to  respond  to  the 
Department's  questionnaires  and  should 
not  be  penHlited  by  arbitrarily  applying 
the  Uf^er  maigfai.  which  was  that  c^  a 
company  prodocing  only  tiles.  Since 
Granitos  Ibeiims  produces  primarily 
cut-to-size  granite  slabs,  die  best 
information  odierwise  available  would 
be  that  relating  to  compaides  similarly 
situated. 

Petitioner  urges  the  Department  to  use 
petitioner's  data  as  best  information 
otherwise  avaflafaie  because  Granitos 
Ibericos  did  not  reqmnd  to  the 
Department's  questionnaires. 

DOC  Position:  Granitos  Ibericoe  did 
not  provide  the  Department  widi 
sufBdent  data  to  ascertain  de&iib'vely 
which  granite  products  it  sold  to  the 
lAiited  States.  So  deficient  were  the 
reqionses  erf  this  company  diat  it  was 
not  possit^  to  undertake  verificadon. 
Therefore,  we  used  Ae  higjiest  margin  of 
all  the  responding  companies  as  the  best 
information  odwrwise  avail^ile  (see 
DOC  Posilion.  Commeat  1). 

Gemunent  4:  Mitionar  oigaes  that  the 
Department  should  have  initiated  a  cost 
of  production  investigation  baaed  on 
petitioner's  allegation  that  respondents' 
home  market  sales  are  bemg  made 
below  tbeir  coat  of  production. 
Petitianer  ugnes  that  this  aUegatioB 
was  submitted  on  a  timely  basis  and 
that  the  basis  for  this  assertion  is 
reasonable.  Respondents  arpie  that  the 
Department  haa  already  reviewed 
petitioner's  allegation  and  Umt  the 
petitioner  has  not  supplied  any  new 
evidence.  Respondento  argue  farther 
that  petitioner  should  not  be  allowed  to 
wait  untfl  after  the  preliminary 
determination  to  allege  sales  at  less 
than  ooat  based  on  data  obtained  prior 
to  the  prdiautttfy  detemdnation. 

DOC  PotiUon:  The  Department  agrees 
widi  respondents.  Petitioner's  request 
diat  tbe  Department  conduct  a  cost  of 
production  investigJBtion  was  received 
after  the  preliminary  determination  m 
this  investigatkm.  Based  on  the  facta  in 
this  investigation,  we  determined  diat 
we  did  not  have  sufficient  time  to 
conduct  a  faA  and  proper  investigation 
of  diis  allegatioa.  Furthermore,  we 
believe  dmt  petitioner  had  sidficient 
information  prior  to  the  preliminary 
detendnatkm  to  allow  the  filing  of  a 
timely  allegation.  Therefore,  we 
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determine  that  petitioner's  cost  of 
production  allegation  was  not  submitted 
in  a  timely  manner. 

Notwithstanding  the  fact  that 
petitioner's  allegation  was  untimely,  we 
reviewed  the  allegations  using  the 
Department's  cost  of  production  figures 
and  sample  sales  of  each  company.  We 
found  that  less  than  one  percent  of  the 
sample  sales  were  made  at  less  than 
cost. 

Comment  5:  Respondents  Ingemar  and 
Ingemarga  argue  that  a  level  of  trade 
adjustment  was  adequately  justified  at 
verification  by  the  documented  costs  of 
the  retail  outlets  in  Spain.  Petitioner 
argues  that  the  costs  documented  are 
actually  indirect  selling  expenses  and 
are  inadequate  to  document  a  level  of 
trade  adjustment.  Petitioner  further 
argues  that  respondents  failed  to 
provide  information  which  substantiates 
that  differences  in  price  between  the 
United  States  and  home  market  are  due 
to  differences  in  costs. 

DOC  Position:  We  disallowed  the 
level  of  trade  adjustment  because 
respondents  failed  to  show  that  the 
selling  expenses  incurred  on  U..S.  sales 
would  have  been  incurred  in  the  home 
market  had  there  been  sales  at  the  same 
level  of  trade  in  that  maricet 

Comment  8:  Petitioner  claims  that 
"toUed"  sales  may  not  have  been 
included  in  bigemarga's  response  and 
that  finishing  woric  may  not  have  been 
included  in  die  total  price.  Respondent 
maintains  that  there  were  no  "tolled" 
sales  and  no  finishing  woric  was  done  on 
U.S.  sales. 

DOC  Position:  The  Department 
verified  that  there  were  no  tolled  sales 
and  that  finishing  work  was  not  done  on 
U.S.  sales. 

Comment  7:  Respondent  Artemarmol 
claims  that  the  proper  comparison  for 
sales  to  the  U.S.  of  Blanco  Casfilla  tile  is 
the  sales  of  Blanco  Perla  tile  in  the  home 
market  Respondent  argues  tiiat  Blanco 
Castilla  and  Blanco  Perla  are  virtually 
identical  in  appearance,  technical 
characteristics,  production  costs,  raw 
material  costs,  and  price  of  the  finished 
tile.  Respondent  argues  that  Azul 
Imperial  tile,  the  comparison  used  in  the 
preliminary  determination,  is  different 
fimn  Blanco  Castilla  tile  in  physical 
appearance,  production  experience,  and 
raw  material  cost  and  therefore  should 
not  be  used  as  a  basis  for  comparison. 

Petitioner  argues  that  the  Department 
should  continue  to  conqiare  Blanco 
Castilla  tile  to  Azul  Imperial  tile 
because  the  price  list  used  by 
respondent  to  show  that  Maneo  Perla 
and  -Blanco  Castilla  are  sold  at  tte  «ame 
price  is  outside  ^  period  of 
^vestigation  sund  thus  cannot  be  ased  as 
impartial  evidence.  -•      '^'  -'- 


DOC  PasHioR:  The  Department  agrees 
with  retpondeni  Verificatten 
substantiated  tiiat  die  characteristics  of 
Blanco  Psrla  are  more  similar  to  those  of 
Blanco  Castilla  than  those  of  Azul 
Imperial. 

Comment  Ar  Petitioner  argues  that 
since  four  of  Artemannol's  U.S.  sales 
were  found  to  be  denominated  in  U.S. 
dollars,  other  sales  may  have  been 
converted  to  pesetas  or  dollars  using 
incorrect  exchange  rates.  Petitioner 
urges  the  Department  to  use  the 
exchange  rate  on  the  date  the  invoice 
was  paid.  Respondent  maintains  that  all 
other  sales  were  made  in  pesetas,  and 
the  Department  used  the  correct 
exchange  rates  in  the  preliminary 
determination. 

DOC  position:  The  Department  agrees 
with  respondent  The  Department  has 
converted  all  sales  found  to  be 
denominated  in  pesetas  at  the  Federal 
Reserve  Bank  rate  in  effect  on  the  date 
of  sale,  in  accordance  with  f  353.5e(a)(l) 
of  our  regulations. 

Comment  &  Petitioner  urges  the 
Department  to  adjust  Artemarmol's  U.S. 
sales  to  take  into  account  the  fact  that 
inland  freight  on  these  sales  is  provided 
free  of  charge.  Respondent  argues  that 
this  issue  is  not  relevant  in  an 
antidumping  duty  investigation. 

DOC  Position:  The  Department 
verified  that  Artemarmol  Incurred  no 
inland  fitei^t  costs  on  its  U.S.  sales.  We. 
therefore,  have  made  no  deduction  for 
tills. 

Comment  10:  Petitioner  urges  the 
Department  to  assign  a  zero  value  to 
one  of  Artematmol's  U.S.  sales  which 
was  invoiced  at  no  charge  because  there 
was  no  writien  indication  that  tiie 
merchandise  was  replacement  granite. 
Respondent  claims  that  the  transaction 
in  question  involved  the  replacement  of 
tiles  damaged  in  transit  as  evidenced  by 
a  letter  from  the  customer  to  die 
Department  provided  in  respondent's 
supplemental  submission  of  May  31. 
1988. 

DOC  Position:  The  Department  agrees 
with  respondent  Although  there  was  no 
written  proof  on  the  Invoice  that  this 
sale  was  k«  r^lacement  granite;  we 
can  assume  firom  Artemarmol's  past 
experience  and  from  the  letter  from  the 
customer  involved  in  this  transaction 
that  the  sale  was  not  simply  given  away 
fne  of  charge,  butt  was  for  replacement 
granite. 

Comment  11:  Petitioner  argues  that 
the  Department  must  include  the  one 
slab  sale  made  by  die  respondent 
Artemarmol  to  die  United  States. 
Respondent  argues  that  this  sale  should 
not  be  indndad  baeause  it  was  merely  a 
"pasa  thraagh"  mnatictioa  to 
aceommodateits  customer;  i>.'. 


respondent  purdiased  die  slabs  from  an 
unrelated  flli|>pHer  and  shipped  add  sold 
the  slabs  to  Its  U.S.  cnstoaer. 

DOC  Position:  The  Department  has 
not  included  the  one  dab  sale  for  the 
following  reasons.  First  based  on  the 
November  1986  purchase  order  for 
granite  tile,  which  was  sold  on  the  same 
invoice  as  the  slab  sale,  we  believe  that 
the  slab  sale  was  outside  the  period  of 
investigation.  Second,  the  Department 
verified  that  the  slabs  sold  were  a 
product  of  another  company. 
Artemarmol  acted  in  this  transaction  as 
a  middleman.  It  bought  the  slabs  from 
another  company  and  shipped  them 
direcdy  to  its  U.S.  customer  without 
furtiier  manufacturing.  When  a  producer 
is  unrelated  to  a  middleman  and  the 
producer  knows  tiiat  its  good  is  destined 
for  the  United  States,  it  is  our  practice  to 
use  the  price  the  producer  charges  the 
middleman  as  die  U.S.  price.  Since  die 
producer  which  utilized  Artemarmol  as 
a  middleman  was  not  presented  a 
guestionnaire,  we  did  not  attempt  to 
verify  any  information  related  to  this 
sale. 

Comment  12:  Petitioner  argues  that 
Artemannol's  statement  diat  it  has  no 
advertising  or  promotional  expenses 
with  respect  to  sales  to  "second-level 
customers  or  end-users  b  the  UJ5." 
implies  that  respondent  does  incur 
expenses  for  fint-level  customers.  The 
Department  should,  therefore,  aiqply  an 
advertising  expense  using  the  best 
information  available.  R^pondent 
claims  that  the  language  it  used 
conforms  to  the  language  used  in  the 
Department's  questionnaire. 

DOC  Position:  The  Department  did 
not  make  the  adjustment  requested  by 
petitioner  because  we  verified  that 
respondent  does  not  incus*  any 
advertising  directed  at  the  customer's 
customer.  We  do  not  make  an 
adjustment  when  the  advertising  is 
directed  towards  the  party  purchasing 
bma  the  manufacturer  or  exporter. 

Comment  7J:.  Petitioner  argues  that 
the  Department  should  use  best 
information  as  provided  by  petitioner 
for  waste  loss  and  yield  because 
reqiondent  Ingemar  was  unable  to 
provide  actual  waste  loss  and  yield 
information  on  a  per  project  basis  for  all 
granite  types  used. 

Respondent  notes  diat  loss  ratios 
were  verified  for  the  major  project's 
primary  color  granite  (whidi  was  the 
majority  of  aH  cut-to-size  granite  under 
investigation)  and  that  die  actual  data 
verified  indicated-that  die  yields  used  in 
the  subniastoa  were  conservative. 

DOCPbtOkm:  The  Department  agrees 
that  re^Ond^t'sifVMte  Ums 
methodology,  wMdi  was  developed  for 


/Vol  S9,  WiKiaf  /  Tywday.  Jnae  28^  Mt  /  Wojicai 


specific  gn  ^  irtiillw 

source  doo  iments,  wa«  an  ippiiUBietti 
method  to  «tennine  the  waste  loss  for  a 
proiect  osi^  a  specific  width  of  granite. 
Caiciuatiuiii  lelnleu  to  llie  loss  were 
tested  exltlipively  tnuliig  veiHItation. 
Tne  tested  pppnatioii  encompassed  the 
majority  of [^  caf-l(>«fie  grndle  rnider 
and  was  rcooncnedto 
lents.  Tnerefofe,  no 
veve  made  to  waste  loss  in 


sotBOe 

adjus 

the 

Commen 
Ingensar's 
concctaia 
dimensioi 


'4:  Petitioner  argues  ^t 
'  efproiect-apecifiedata 
nngf  naishmg,4uid 
costs  as  reported  in  the 
subnisaiaal^onatiMa  "wvatifiable 
data."  Pettt^ner  also  aigyes  that  labor 
and  factoryl  Overhead  coats  reported  by 
respondent  cannot  be  considued 
verified  because  it  utilized  productioB 
ratios  in  its  allocation  to  the  projects. 
Petitioner  tl^ju  concludes  that  the 
Oepartmenlfthould ose  best  information 
for  sawing,  nnishing  and  dimensioning 
costs  and  praduction  ratios  fat  purposes 
of  Ae  final  determination. 

Respond^iit  notes  that  its  interaal 
records  are  not  ntmnally  kept  on  a 
project-spe(|i  Be  basis,  bat  that  the 
produetioH  ri  itio  methodology  used  for 
the  submissfr  » is  an  mtegrsl  part  of  its 
internal  acdowiting  system  and  was 
verified  on  a  tcompany-wide  basis  for 
the  major  gMnite  types  used  fai  die 
projects  omwr  investigation. 

DOC  Pbsiffon:  Respondent's 
methodologr  and  cakubtions  for 
sawing.  fiiri$^ig  and  dimensioning 
costs  were  tested  extensively  during 
vertfication4  The  labor  and  feetory 
overhead  coets  reported  for  these 
processes  «Mre  traced  to  tte  appropriate 
coat  contefH  ^nd  to  source  docnnents. 
Prodoctioa  ^4**^  (*i>«  •qpiamiieters  (rf 
slabs  produitd  from  a  cabic  meter 
(Goonaercia)  Mme)  of  block)  for 
diKerent  gr«dite  types  and  widths  were 
compared  vvith  actual  records.  Since 
these  reconoied.  no  ad^uMnents  were 


made  to  the 
prepare  the 
and  factory 
Comment 
depreciation 


I  ratios  need  to 
I  or  to  dte  labor 
I  coats. 
:  Petitiooer  contends  diat 

,  expense  reported  m  the 

submission  bir  loganier  is  incorrect 
becausejt  ii^  based  en  an  aUocation 
method  una^  fim  prior  yearns 
depredation  ^afomt. 

Ingemar  ci(^;dains  that  depreciation  is 
only  oosaptiteld  at  year  ewl,  after  the 
subniasion  ^d  been  prgtared.  and 
therefore  anj^stiBaate  far  depreciatioD 
waa  cooaput^  using  prior  year  financial 
statemenU  t  a  raoord  dqprMdatioo 
expense.  Kei  i^adant  also  note*  tfwt  the 
mronriMatio  i  of  the  — "— -|  arnrunting 
system  (froa  i  krhkdi  the  sabnrisaion  was 
prepared^  Id  I  IS  dadtOBic  data 


. ^, ^., (wUdi 

computet  the  yaw^«kl  depreciation) 
verified  that  the  use  of  the  aiMual  cost 
dau  did  not  result  in  a  distortion  of  Oia 
costs  of  production  aaed  fw  constiuctad 
value. 

DOCRe^iofueTlhe  depreciation 
expense  reported  in  flte  sobmisston 
could  be  compared  to  the  actaal 
depreciation  expense  compnied  for  the 
year-end  financial  statements  reviewed 
during  verification.  Therefore,  no 
adjustments  were  made  to  the  amount 
included  in  the  submission. 

Comment  1&  Petitioner  argues  that 
the  Department  should  nilnfjatf  all 
expenses  incurred  by  respondent  to 
perform  finishing  workshop  pracess 
#408  (craftsman  processes  performed  on 
cut-to-siza  granite)  to  II.S.  saies^  since 
respondent  was  unable  at  verification  to 
recompute  the  amounts  reported  in  the 
submission  for  this  process. 

Respondent  notes  that  all  special 
processes  that  have  units  of  production 
were  relatively  easy  to  allocate  to  the 
projects  on  a  basis  of  cost  per  unit  of 
production.  Process  #408  had  DO  units  (tf 
praduction  on  which  to  base  an 
allocation.  Respondent  also  notes  that  it 
was  a  relative^  small  processing  cost 
item  in  the  projects. 

DOCPoeitiea:  In  the  allocation  of 
Ingemar's  costs  to  the  cut-to-«ize 
projecte  imder  investigation,  the 
DepartBient  noted  that  the  allocation  of 
labor  and  factory  overhead  coeta  to 
finishing  process  #408  reported  in  the 
submission  did  not  reconcile  to 
allocated  amounts  calculated  during 
verification.  Therefore,  the  Department 
has  adjusted  the  labor  and  factory 
overhead  allocation  per  project  for  this 
specific  process  by  the  percentage  of 
difference  between  the  reported  and 
verified  data. 

Comment  17:  Petitioner  believes  that 
no  drafting  ej^enses  were  reported  by 
Ingemar  in  the  constructed  values 
reported  for  the  cut-to-size  projects  in 
the  submission. 

Respondent  states  that  the  drafting 
cost  to  which  the  petitioner  refers  is  not 
incurred  by  Ingemar,  it  is  instead 
incurred  by  purchasers  of  cut-to-size 
granite  from  Ingemar.  Respondent 
further  states  that  all  in-house  expenses 
related  to  the  costs  of  the  cut-to-size 
drawings  have  bem  included  in  the 
reported  SG&A  expenses. 

DOC  Poeition:  iW  Department 
reviewed  btaepiints  dorteg  ve^cation 
specifying  diouensians  of  cot-to-size 
pieces  of  granite  used  in  the  pri^ects 
under  investigBtion  and  noted  that  the 
drawings  had  been  prepared  by  tbe 
client  not  Ingemar.  AH  ooste  vqNvted  in 
the  sabniasian  (induding  SGAA)  w 
reconciled  to  Ingemar's  acoounttog 


records  for  the  period  of  investigation, 
and  no  adjuatmienta  wwa  made  for 
draiUng  expenses  for  the  final 
determination. 

Comment  18:  Respondent  Ingemar 
requests  that  the  Department  use  the 
verified  financial  expenses  as  reported 
m  the  BulmiiSBiuii,  citing  the  ract  that 
certain  financial  expenses  retorted  in 
the  company  finandal  statements  have 
been  idortified  and  reported  as 
adjustments  to  sales  in  the  aubmission. 
Therefore,  to  indade  as  SG&A  the  entire 
amount  of  financial  expenae  per  the 
finandal  statements,  without  adjusting 
the  seiltng  expenses,  will  resist  in 
counting  financial  expenses  twice. 

DOC  PoeHkm:  The  Department 
reviewed  dning  verification  the  SG&A 
expenses  as  reported  in  tfie  submission 
and  noted  that  certain  adjustmente  were 
made  by  Ingemar  to  the  financial 
expenses  to  avoid  double  counting  diose 
financial  expenses  which  were  reported 
as  a<l^tmente  to  sales,  e.g.,  credit 

For  finandal  expenses  incurred  for 
bad  debts,  the  Department  determined 
that  the  provision  for  bad  debts  and 
collection  on  bad  debts  in  excess  of  ^ 
reserves,  as  reported  in  the  SG&A.  did 
not  property  belong  in  the  SG&A  for  the 
cut-to-size  projects  under  investigation. 
Ingemar  made  a  provision  for  future  bad 
debts  and  recorded  the  collection  of 
prior  bad  debts.  These  provisiona. 
however,  did  not  affed  the  specific 
costs  of  the  projects  under  investigation. 
Therefore,  the  SG&A  expense  as 
calculated  for  Ing^mwr  by  the 
Department  for  the  cut-to-size  projects 
under  investigation  does  not  indude 
provisions  for,  or  collections  of,  non- 
projed  specific  bad  debt 

Continuatien  of  Suspension  of 
UQuidalion 

In  accordance  with  section  733(d)  of 
the  Act  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  granite  produds 
bom  Spain  for  all  manufacturers/ 
IHoducers/exporters  that  are  entered,  or 
withdrawn  bom  warehouse,  for 
conaunqrtion.  on  or  after  the  date  of 
publication  of  this  notica  in  the  Fadaial 
Registef:  The  Customs  Service  shall 
reqiare  a  cash  deposit  or  the  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  the  foreign  market  value  of  die 
merchandise  subject  to  this 
investigation  exneds  tbe  United  States 
price  as  shown  befow.  Ibe  sa^ension 
will  remain  in  ^hd  until  further  notice. 
The  weighted-average  margins  are  as 
foUowa: 
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2.19% 
1.78% 
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Articltf  VLS  of  the  General  Agreement 
on  Tari^  and  Trade  provides  that    | 
"[n]o  .  .  .  product  shiall  be  subject  to 
both  antidumping  and  countervailing 
duties  to  compensate  for  the  same 
situation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act,  which  prohibits  assessing 
dumping  duties  on  the  portion  of  the 
margin  attributable  to  an  expcurt 
subsidy,  since  there  is  no  reason  to 
require  a  cash  deposit  or  bond  for  that 
amount.  However,  in  the  countervailing 
duty  investigation,  the  suspension  of 
liquidation  on  entries  of  the  subject 
merchandise  was  terminated  on  April 
22, 1968,  in  accordance  with  Article  5b 
paragraph  3  of  the  Agreement  on 
Interpretation  and  >^plication  of 
Articles  VI.  XVI,  andXXIO  of  the 
Gennal  Agreement  on  Tariffs  and 
Trade.  Since  no  bonds  or  deposits  are 
currently  being  posted  in  the 
countervailing  duty  investigation,  the 
level  of  export  sulMidies  (as  determined 
in  the  final  affirmative  countervailing 
duty  determination  oa«ertain  granite 
products  firom  Spain]  will  not  bie 
subtracted  from  the  dumping  margin  for 
cash  deposit  or  bonding  purposes.  If  the 
rrc  makes  an  affirmative  determination 
of  injury,  in  both  investigations,  the 
level  of  export  subsidies  will  be 
subtracted  from  the  dumping  margin  for 
cash  deposit  purposes. 

The  cash  deposit  or  bonding  rate    f 
established  in  the  preliminary 
antidumping  duty  determination  shall 
remain  in  effect  with  respect  to  entries 
or  withdrawals  from  warehouse  made 
prior  to  the  date  of  publication  of  this 
notice  in  the  Federal  Ragjbtar.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act  we  have  notified  the  ITC  of  our 
determination,  ff  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 
cancelled.  However,  if  the  ITC 
deteniines  that  such  injury  does  exist 
the  Department  will  issue  an 
antidumping  duty  order  on  certain 
granite  products  from  Spain,  entered,  or 


withdrawn  from  warehouse,  for 
consumption  after  the  suspension  of 
liquidation,  equal  to  the  amount  by 
whidi  the  foreign  market  value  exceeds 
the  United  States  price. 

This  determination  is  published  pursuaat  to 
section  735(d)  of  the  Act  (19  U.S.C  lS73d(d)). 

June  Zl,  1988. 

Ian  W.  Mares, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  88-14548  Filed  8-27-88: 8:45  am] 
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FbMl  Afflmwtiv*  CountsrvaWng  Duty 
Ddwininsllon;  Cwtsbi  Qranito 
Prociucls  Front  Spsbi 

AOCNCy:  Import  Administration, 
Intematioiial  Trade  Administration. 
Commerce. 
action:  Notice. 


r.  We  determine  that  benefits 
which  constitute  subsidies  within  the 
meaning  of  the  countervalUing  duty  law 
are  being  provided  to  manufacturers, 
producers  or  exporters  in  Spain  of 
certain  granite  products  as  described  in 
the  "Scope  oS  Investigation"  section  of 
this  notice.  The  estimated  net  subsidy 
and  duty  deposit  rates  are  specified  in 
the  "Suspension  of  Liquidation"  section 
of  tliis  notice. 

We  have  notified  the  U.S. 
International  Trade  Commission  (TTC) 
of  our  determination.  If  the  FTC 
determines  that  imports  of  certain 
granite  products  materially  injure,  or 
threateh  material  injury  to,  a  IJ.8. 
industry,  we  will  direct  the  U.S.  material 
injury  to,  a  U.S.  industry,  we  will  direct 
the  U.S.  Customs  Service  to  resume 
suspension  of  liquidation  of  all  entries  of 
certain  granite  products  from  Spain  that 
are  entered  ot  withdrawn  fIrom 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  our 
countervailing  duty  order  and  to  require 
a  duty  deposit  on  entries  of  the  subject 
merchandise  in  an  amount  equal  to  the 
appropriate  duty  deposit  rate  as 
described  in  tiie  "Suspension  of 
Liquidation"  section  of  this  notice. 
Emcnvi  OATi:  June  28, 198& 


row  WmTMMI  INWWMATIOII  comtact: 
Loc  Nguyen  or  Barbara  Ullman.  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constttutton  Avenue  NW^ 
WashiHgtdib  OO»230(  tdephone:  (202} 
377-0187  (Nguyen)  or  377-2438 
(Tillman). 


rARV  mtomution: 
Final  Detanidaation 

Based  on  our  investigation,  we 
determine  that  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  Tariff  Act  of  193a  as  amended 
(the  Act),  are  being  provided  to 
muiufacturers,  producers  or  exporters 
in  Spain  of  certain  9«nite  produots.  For 
purposes  of  this  investigation,  the 
following  programs  are  found  to  confer 
subsidies: 

•  Certain  types  of  short-term  loans 
provided  under  the  Privileged  Circuit 
Export  Credits  Program. 

•  Regional  Investment  Incentives 

— Grants  umler  the  Large  Area  of 
Industrial  Expansion  of  GaUcia 
Program  (LAIEG) 

—Preferential  access  to  official  credit 
under  LAIEG 

•  Grants  under  Basque  decree  153/ 
1965. 

•  Rebates  of  interest  on  Long-term 
loans  under  Galician  Dea«e  82/1964. 

Case  History 

Since  the  publication  of  the 
preliminary  determination  {Preliminary 
Affirmative  Countarvailing  Duty 
Determination:  Certain  Granite 
Prodaeta  from  Spain  (52  FR  48737, 
December  24, 1967)  [Certain  Granite], 
the  foUowing  events  have  occurred. 

On  December  3a  1967,  jietitioner 
requested  an  extension  of  the  final 
determination  to  correspond  with  the 
antidumping  final  detennination.  On 
January  28, 1966.  we  puUished  a  notice 
agreeing  to  this  Mtension  (83  FR  2521, 
January  2a  1968)>  On  March  la  1968. 
respondents  requested  an  extension  of 
the  antidumping  determination  from 
May  9, 196a  to  June  21, 196a  On  April 
la  198a  we  published  a  notice  agreeing 
to  this  extension  (53  FR  12713,  April  la 
1988). 

Supplemental  questionnaire  responses 
were  submitted  by  Ingemar,  S.A. 
(Ingemar)  and  Ingemarga,  S.A. 
(Ingemarga)  on  January  25,  and  February 
la  1088;  Ingemarga  also  submitted  a 
supplemental  response  on  February  4, 
198a  Artemaimol,  SA.  (Artemarmol), 
Granites  Ibericos-Grayco.  S.A.  (GIG), 
and  Santal.  S.A.  (Santal)  submitted 
supplenvental  questionnaire  responses 
on  January  27, 196a  Ramilo,  8.A. 
(Ramilo)  submitted  a  supplemental 
questionnaire  reponse  of  February  4 
196a  We  i»aducted  veiifioBtion  in  ' 
Spain  from  February  a  to  March  3, 198a 
of  the  questionnaire  responses  of  the 
government  of  ^Min,  Artemarmol.  GIG, 
Ingemar,  Ingemarga.  Ramilo,  and  Santal. 

^^B«nde«l  feeponses  based  on 
information  reviewed  at  verification 
were  submitted  by  Artemarmol,  GIG. 
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^iemaniNl,  GIG,  fagemar  and 
Ingemaiga,  were  identified  a«  prodticen 
•■d  exporters  «f  Ike  sabjiect 
merdiandise.  On  Hm  NBie  date,  we  also 
vsoeived  fesponsss  from  diese  fear 
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covered  by  this 
are  certain  gruute 
Spain.  Certain  granite 
%  inch  (1  cm)  to  2V^  incbes 
'  ickness  and  include  the 
_   sawed  grante  slabs; 
l^anite  slabo:  and  finished 
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ilifing  facing,  flooring,  wall 
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'Programs 

lof  this  final 
,  the  period  for  which  we 
( snbsines  (  oie  review 
r  year  1186,  which 
ijto  tte  ^cal  year  of  aH  die 
ies. 

•BHriiec^  August 
I  Die  government 
alify  aH  ppo^hwers  and 
B  sabfeet  meidiaBifise  to 
ites.  On  September  22, 

t  of  Spain  identified 

rJ  GIG,  bigrimai,  hgoiaiga. 

Santak  Gca^toa  EipMoks.  &A.  (GE). 
md  Marmotts  y  Granitos  de  Bapaaa, 
S.A.  (MAG)  ^s  exportns  efpndiicls 
under  the  Spkniib  basket  tariff  nmbefs 

liackiiethasabjacli 

Ranibik  aloM  with  several  of  die  above* 
cited  conpd^ea,  wasidantffied  as  an 
exporter  ondkr  dia  basket  tariff  mmbets 
in  a  Septemtter  la  1987.  teie^aai  from 
our  Rmhaasy  in  Madrid.  The  Spidsh 
govemmentj  $tatad  that  it  wras  vary 
difficak  t0i 


com. 

Upon  reviewing  the  responses,  the 
axport  statistics  submiWed  by  die 
gowemment  of  Spain  and  die  tek^gram 
from  our JBadias^  hi  MaAid.  we 
delennned  that  dwre  a^eated  to  be 
fef  ■ate  roaBpnniea  exporting  the 
sobject  mfrihaiiiMaij.  CX,  MftG,  Ranrihi, 
and  Santai  wMd  had  not  responded. 
Thus,  OR  November  13, 1887,  we 
reqaested  in  otn>  sappleinental 
questionnaire  that  dieae  four  conqienies 
respand  by  Nbvember  27, 1987.  On 
Noveariwr  27  nd  December  1«  1987. 
respectively,  we  received  reqwnaes 
from  Randlo  and  Santal.  fin  ear 
prehminary  detenihiati<m,  we  stated 
that,  if  (»  and  MftG  had  not  responded 
by  the  date  of  die  preKminary 
determination,  we  au^t  have  to  use 
best  infotmation  a^mUable  to  cakulate  a 
rate  for  them  in  accordance  with  section 
778(b)  of  the  Act  Since  we  received  no 
responses  from  GB  and  MftG,  we  are 
using  as  best  mformation  available  for 
these  companies  the  sum  of  the  highest 
indiviAMii  company  rates  found  under 
eadi  program  in  this  determmatiofi, 
which  is  3.77  percent  aif  vohrem. 

fai  oooBtervafliag  doty  investigations, 
it  is  oar  practice  to  calculate  a  country- 
wide rate.  In  calculating  the  country- 
wide rate,  we  normal^  calculate  an 
average  rate  for  all  con^Mides  based  on 
die  sum  of  the  benefits  under  eadi 
program  <hvided  l^  the  sum  of  relevant 
sales.  In  this  case,  however,  we  cannot 
include  GE  and  M&G  in  the  caknlation 
of  the  country-wide  rate  because  we 
have  no  infoiraation  on  the  value  of 
thek'  exports  of  the  subject  merthaudise 
to  the  United  States.  Therefore,  these 
two  companies  are  receiving  a  separate 
rate  and  have  not  been  indnded  in  die 
calculation  of  the  country-wide  rate. 

Based  upon  our  analysis  of  die 
petition,  the  responses  to  our 
questionnaire,  verification,  and  written 
comments  from  respondents  and 
petitioner,  we  determine  the  following: 

/.  Programs  Determined  To  Confer 
Subeidteg 

We  determine  that  subsidies  are  being 
provided  to  manofocturers.  producers  or 
exporters  in  Spain  of  certain  granite 
products  ander  die  foSowing  programs. 


A.  Certain  Types  of  Short-Term  Loans 
Under  the  Privileged  Circuit  Export 
Credits  Program  (PCECP) 

We  verified  dwt  ewporters  of  eertahi 

^s^B^w  ^vuvscis  voH  z^pam  are 
twuslUliiig  from  #aysten  of  short-term 


preferential  loans  mandated  by  the 
government  of  ^^ain  for  exporters. 
Under  this  system  of  "privileged-circuit 
export  credfts."  at  least  four  types  of 
loans  are  alleged  to  be  available  to 
exporters  of  certain  granite  products:  (1) 
Woricing  capital  loans.  (2)  pre-financing 
of  exports.  (3)  short-term  export  credits 
or  post-financing  of  exports,  and  (4) 
commercial  service  loans. 

The  government  of  Spain  required  all 
Spani^  commercial  bttnks  to  maintain  a 
specific  percentage  of  their  lendable 
fonds  (the  "investment  coefficient")  in 
privil^ied-circnit  accounts.  These  funds 
were  made  available  to  exporters  at 
below-market  interest  rates. 

Under  die  terms  of  a  TreastHy  Order 
dated  April  14. 19B2.  the  working-capital 
loan  program  for  exporters  was 
gradually  phased  out  and  terminated  as 
of  January  1, 1986.  The  other  three  types 
of  export  financing  under  the  PCECP 
vten  terminated  as  of  March  6. 1987,  by 
Royal  Decree  321/1967.  issued  on 
February  27, 1987. 

While  there  was  no  direct  outlay  of 
government  funds,  die  benefits 
conferred  on  the  companies  were  the 
result  of  a  government-mandated 
program  to  promote  exports.  We  verified 
that  the  producos  and  exporters  of 
certain  granite  products  received  three 
of  the  four  types  of  PCECP  loans: 
woii(kig«apital  loans,  pre-financing  and 
post-financing  export  loans. 

1.  Working  Capital  Loans.  Under  the 
PCECP,  firms  were  able  to  obtam 
workmg  capital  loans  for  one  year, 
although  we  found  at  verification  that 
some  loans  were  paid  off  a  few  weeks 
late.  The  amonnt  of  loans  far  which  a 
firm  was  aUgible  was  based  on  a 
HMcified  percentage  of  its  previous 
year's  exports.  These  loans  were  no 
longer  available  as  of  January  1, 1986, 
punoMit  to  a  IVeasary  Order  of  April 
14. 1982.  We  veiifiaddiat  GIG.  b«emar, 
and  Rando  had  working  capital  loans 
outstanding  during  the  review  pniod. 
As  stated  above,  although  no  direct 
outlay  of  govemnent  fnnds  was  used  to 
finance  dieae  loms,  they  were  the  result 
of  a  goseii— eul-aandated  program  to 
promote  exports.  Becaase  ^gtbdity  for 
this  type  of  flfianeiHg  was  ccmtingent 
upon  ejqxirts,  we  deteraiine  that  it  is 
couBtenmilable  to  the  extent  diat  it  was 
offered  at  preferential  rates. 

To  detemune  whether  diese  loans 
were  made  at  preferential  rates,  we 
compared  die  interest  rates  charged  on 
worldng-capitai  loans  widi  die 
appropriate  benchmark  interest  rate 
Because  die  (ems  of  diese  hians  were  a 
year,  we  determine  that  the  most 
appropriate  benchmark  is  the  "one  to 
three  yeare^  leading  rate  diarged  by 
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Spanish  private  banks  as  published  in 
the  Boletin  Estadistico  of  the  Banco  de 
Espana.  This  comparison  shows  that  the 
interest  rates  on  these  export  loans  are 
below  the  benchmaiic  Accordingly,  we 
determine  this  program  to  be 
countervailable. 

To  calculate  the  benefit,  we  followed 
the  short-term  loan  methodology  which 
has  been  applied  in  virtually  all  final 
countervailing  duty  determinations  and 
which  is  described  in  more  detail  in  the 
Subsidies  Appendix  attached  to  the 
notice  of  Cold-Rolled  Carbon  Steel  Flat- 
Rolled  Products  from  Argentina:  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  (49  FR 18006.  April  28. 1984).  We 
con^iared  the  amount  of  interest 
actually  paid  during  the  review  peridd  to 
the  amount  the  companies  would  have 
had  to  pay  had  the  loans  been  at  the 
benchmark  commercial  rate.  We 
verified  that  working-capital  export 
loans  were  not  tied  to  specific  export 
transactions.  Therefore,  for  the  country- 
wide rate,  we  allocated  the  1986  benefits 
of  Ingemar  and  Ramilo  over  die  total 
value  of  exports  of  those  respondent 
companies  whose  overall  estimated  net 
subsidy  rates  are  above  de  minimis  (0.50 
percent  or  above).  The  country-wide 
rate  for  this  program  is  0.23  percent  ad 
valorem.  The  rate  is  0.32  percent  ad 
valorem  for  GE  and  MftG.  The  rate  is 
a02  percent  ad  valorem  for  GIG  and 
zero  for  Santal. 

We  verified  that  this  program  was 
terminated  by  a  Treasury  Order  of  April 
14, 1982.  effective  lanuary  1. 1986.  md 
that  the  respondent  companiet  made  the 
last  interest  and  principal  pajrments  on 
this  type  of  loan  before  our  preliminary 
determination.  Therefore,  we  determine 
that  the  duty  deposit  rate  is  zero  for  this 
program. 

2.  Pre-financing  of  Exports.  We 
verified  that  the  maximum  term  of  pre- 
financing export  loans  was  up  to  seven 
months  and  that  Artemarmol,  Ingemar 
and  Ramilo  had  pre-financing  export 
loans  on  which  interest  was  paid  during 
the  review  period.  Although  no  direct 
outlay  of  government  funds  was  used  to 
finance  these  loans,  they,  like  the 
working-capital  loans,  were  the  result  of 
a  government-mandated  program  to 
promote  exports.  Because  eligibility  for 
this  type  of  financing  was  contingent 
upon  reports,  we  determine  that  it  was 
countervailable  to  the  extent  that  it  was 
ofiered  at  preferential  rates. 

To  determine  whether  these  loans 
were  made  at  preferential  rates,  we 
compared  the  interest  rates  charged  on 
pre-finandng  export  loans  to  the 
appropriate  benchmark,  which  we 
determine  is  the  "three-month"  lending 
rate  cinrged  by  Spanish  private  banks 


as  published  in  the  Boletin  Estadistico 
of  die  Banoo  de  Espana.  This 
comparison  shows  ttiat  the  intetest  rates 
on  these  export  loans  were  below  the 
benchmark.  Accordio^y,  we  determine 
this  program  to  be  countervailable. 

To  calculate  the  benefit  arising  bom 
these  loans,  we  cooqMured  die  amount  of 
biterest  actually  paid  during  the  review 
period  to  the  amount  the  coo^Mnies 
would  have  had  to  pay  had  the  loans 
been  at  the  benchmBric  commercial  rate, 
in  accordance  with  our  sh<Ht-term  loan 
methodology.  We  verified  that  pre- 
financing export  loans  were  tied  to 
specific  export  tranaactions.  We  also 
verified  that  the  loans  were  provided  on 
shipments  to  the  United  States  that 
included  products  other  dian  die  subject 
merchandise.  Therefore,  we  allocated 
the  1966  benefits  for  Artemarmol, 
Ingemar  and  Ramilo  over  the  value  of 
exports  of  all  products  to  the  United 
States  of  all  non-<fe  minimis  respondent 
companies  to  calculate  an  estimated  net 
subsidy  of  0.32  percent  ad  valorem.  The 
estimated  net  subsidy  for  GE  and  M&G 
is  0.47  percent  ad  valorem.  The  rate  is 
zero  for  GIG  and  SantaL 

Even  though  this  program  was 
terminated  ^  government  de&ree  as  of 
March  6»  1967,  we  verified  that  interest 
and  principal  on  loans  given  under  tfiis 
program  Wwe  still  outstanding  after  the 
date  of  our  preliminary  determination. 
Since  benefit*  were  still  being  provided 
under  this  program  after  our  i»eliniinary 
determinaticm.  (/.e.;  the  date  of  our 
suspension  ctf  liquidation),  we  do  not 
consider  the  termination  a  program- 
wide  change  for  purposes  of  calculating 
a  separate  duty  deposit  rate  in  this 
investigation. 

3.  Post-Financing  of  Exports.  We 
verified  that  Artemarmol  received  post- 
financing  exptai  loans  of  up  to  seven 
months  during  the  review  period. 
Because  availability  of  this  type  of 
financing  is  contingent  upon  exports,  we 
determine  that  it  is  countervailable  to 
the  extent  that  it  is  offered  at 
preferential  rates. 

To  determine  whether  these  loans 
were  made  at  preferential  rates,  we 
compared  the  interest  rates  chuged  on 
post-financing  export  loans  during  the 
review  period  to  the  appropriate 
benchmaric  which  we  determine  is  the 
"three-month"  lending  rate  charged  by 
Spanish  private  banks  as  publi^ed  in 
the  Boletin  Estadistico  of  the  Banco  de 
Espana.  This  comparison  shows  that  the 
interest  rates  on  these  export  loans  are 
below  die  benchmaric.  Accordingly,  we 
determine  this  program  to  be 
countervaikble. 

To  calculate  the  bemfit  culsing  from 
these  loans,  we  compared  the  monftt  of 
interest  actuatty  paid  during  thk  review 


period  to  the  amdunt  thecompanies 
would  have  had  to  pay  had  ib»  loans 
been  fit  the  bendBnark  commercial  rate, 
in  accordance  wiUi  our  short-term  loan 
methodology.  We  verified  diat  the  post- 
flnandng  export  loans  nfported  by 
Artemarmol  were  tied  to  specific 
shipments  of  the  subject  merchandise  to 
the  United  States. 

llierefore.  we  allocated  Artemarmol's 
1986  benefit  ovn-  the  value  of  exports  of 
the  subject  merchandise  to  the  United 
States  of  all  noa-de  minimis  respondent 
companies  to  calculate  on  0.03  percent 
ad  valorem.  Hie  estimated  net  subsidy 
for  GE  and  MAG  is  aso  percent  ad 
valorem.  The  rate  is  tmo  for  GIG  and 
SantaL 

Even  thou^  this  program  was 
terminated  by  govemioent  decree  as  of 
March  6, 1967,  we  verified  that  interest 
and  principal  on  loans  given  under  this 
program  were  stiU  outstanding  after  the 
date  of  our  {Hreliminary  determination. 
Since  benefits  were  still  being  provided 
under  this  program  after  our  [Heliminary 
determination,  (i.e.,  the  date  of  our 
suspension  of  liquidation),  we  do  not 
consider  the  termination  a  program- 
wide  change  for  purposes  of  calculating  . 
a  separate  duty  deposit  rate  in  this 
investigation. 

B.  Regional  Investment  Incentives 

Petitioner  alleged  that  the  granite 
industry  in  Spain  may  have  benefitted 
from  certain  regional  investment 
programs. 

1.  Grants  under  th»  Large  Area  of 
Industrial  Expamion  of  Gaticia  Program 
(LAIEG)— Royal  Decree  1409/1981.  In 
1961,  the  government  of  ^min 
established  a  pro-am  entitled  "Large 
Area  <^  Industrial  Biqiaiuion"  (LAIE)  to 
award  grants  and  loans  to  companies  in 
certain  areas  of  Spain.  We  verined  that 
through  Royal  Decree  1409/1961  of  June 
19, 1961,  the  Government  of  Spain 
established  the  program  entitted  "Large 
Area  of  Industrial  Expansion  of  Galicia" 
to  award  grants  or  loans  for  investment 
in  new  capital  goods  and/or  for 
generation  <A  employment  to  companies 
in  the  region  of  Galicia  and  to 
companies  in  other  parts  of  ^uin  that 
plan  to  invest  in  Galida. 

Because  this  program  is  funded  by  the 
central  government  of  Spain  to  benefit 
companies  that  do  business  in  a  specific 
region,  we  determine  that  this  program 
confers  a  subsidy.  GIG  and  In^emarga 
received  grants  under  this  program. 

In  allocating  subsidies,  we  prefer  to 
use  the  weighted  cost  of  capital  as  the 
discount  rate:  however,  in  uus  csrse,  the 
government  of  Spain  was  unable  to  give 
us  the  national  avenge  rate  of  return  on 
equity.  Hietjftfere,  wtf  were  unable  to 
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Credit  anderi 
1400/1981. 
financing  fro^ 
through  the  1 
outstanding  < 

Because \ ' 


calculate  dicl  tvei^ted  oost^  capital  for 
GIG  and  Ing^uuga.  tanlead.  we  are 
using  as  a  st^i^rogatediseomit  rate  the 
national  avaM^oemmerdal  interest 
rate  for  loan^drf  "over  thiee  years"  fbr 
the  year  in  vHUch  tfie  grant  was 
authorized,  liis  rate  is  published  by  the 
Baaco  de  Espaaa  in  its  Boletin 
Estadiatica  1 1 

In  accrada^ce  with  past  practice,  we 
first  detennited  if  the  amounts  received 
by  Ingemar  ^^d  GIG  were  more  than 
0.50  percent  ^4he  value  of  each 

sales  for  the  year  in 
was  disbursed  Since 
Its  exceeded  0J80  percent 
ited  the  grants  over 
life  of  equipment  in 
Justly,  which  is  15  years, 
as  stated  in  the  1077  IRS  Asset  Class 
Life  Oquecia^on  Range  System,  to 
arrive  at  the  benefit  received  during  the 
review  perio^ii  Use  of  die  IRS  tables  is  in 
1th  past  practice  and  is 
itail  in  the  Subaidiea 
luse  the  ovwall  subsidy 
de  minimis,  we 
country-wide  rate  for  this 
Iding  Ingemar's  benefit 
, .  otM  noa-de  minimis 
respondent  c^]fnpanies  to  airive  at  an 
estimated  ne|  |nd}sidy  of  0.38  percent  ad 
valorem.  Th^  isstiiiiated  net  subsi(^  for 
|s  2.07  percent  ad  valorem. 
^  percent  ad  valorem  for 
rSantal. 

Access  to  Official 
'IG— Royal  Decree 
iga  received  long-term 
offidal  lines  of  credit 
program,  which  was 
_  the  review  period, 
program  is  provided  by 
the  central  gqyemment  of  Spain  to  a 
specific  regioti  of  Spain,  we  determine 
that  this  program  is  limited  to  a  specific 
enterprise  or  udustry,  or  group  of 
enterprises  of  Industries.  To  determine 
whether  thes^jloans  are  given  at  rates 
that  are  incoiif  istent  with  commercial 
considerationA,  we  compared  the 
interest  rates'^  the  appropriate 
benchmark. 

For  fixed  rale  long-term  loans  to 
creditworthy  jqompanies.  we  prefer  to 

specific  commercial  loan 
possible.  However,  in 
irified  that  Ingemarga  did 
iparable  commercial 
itjnjhe  year  in  which  it 
loan.  Therefore,  we 
lailc  the  national 
trdal  interest  rate  for 
years"  applying  to 
the  terms  of  the  loan 
This  rate  is  pubUshed 
Bapaaa  in  its  Boletin 
itMe^  interest  rate 
laiga  is  lowo:  than  the 
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benchmark,  we  determine  diet  the  loan 
is  inconsistent  with  commercial 
ccmsideratitms. 

To  calculate  the  bmefit.  we  followed 
our  loan  methodology  for  fixed  rate 
long-term  loans,  ^idudi  has  been 
described  in  numeroos  previous  cases. 
For  the  discount  rate,  we  used  the 
benchmark  interest  rate  because  we 
wera  unable  to  obtain  die  national 
average  rate  of  return  on  equity  which 
would  have  allowed  us  to  calculate  • 
weighted  cost  of  capital 

For  the  country-wide  rate,  we 
allocated  Ingemarga's  1966  benefit  over 
total  sales  of  all  non-de  minimis 
respondent  companies  to  calculate  an 
estimated  net  subsidy  of  0415  percent  ad 
valorem.  The  estimated  net  subsidy  fbr 
GE  and  MftG  is  0JS8  percent  ad  valorem. 
The  rate  is  zero  for  C3G  and  Santal. 

C  Grants  under  Basque  Decree  153/1965 

Decree  153,  issued  by  the  Basque 
regional  government  in  1986,  established 
grants  for  commercial  promoti(Hi 
activities,  such  as  maricet  studies, 
market  survey  studies,  anfl 
establishment  or  expansion  of 
commercial  entities  or  divisions 
specializing  in  promotional  activities. 
The  amount  of  the  grants  can  be  up  to  20 
percent  of  hivestment  costs  in  capital 
goods  widi  a  cap  of  6,000,000  pesetas 
and  up  to  25  percent  of  op««ting  costs 
during  the  initial  period,  with  a  cap  of 
two  years  and  4.000,000  pesetas. 
Funding  for  the  program  is  provided  by 
the  Basque  regional  government  from  its 
general  revenue. 

The  decree  states  that  grants  are  to  be 
used  for  commercial  promotion 
activities  that  will  contribute  to  "the 
exportation  of  the  productive  sectors  of 
the  Basque  country."  We  verified  that 
Ingemar  received  a  grant  under  this 
program  and  that  the  grant  was  for  the 
purpose  of  establishing  a  subsidiary 
company  in  the  United  States  to 
promote  commercial  activities  in  this 
country.  Since  this  grant  was  provided 
to  promote  exports  to  the  United  States, 
we  determine  that  it  constitutes  an 
export  subsidy. 

Ingemar  received  the  grant  under  this 
program  d'oring  the  review  period  and 
the  amount  received  was  less  than  0.50 
percent  of  the  value  of  its  exports  to  the 
United  States  during  the  review  period; 
therefore,  we  aUocated  the  entire 
amount  of  this  grant  to  the  review 
period.  We  used  exports  to  the  United 
States  for  the  0.50  percent  test  because 
the  grant  was  given  specifically  to 
establish  commercial  activities  in  the 
United  States. 

For  the  country-wide  rate,  we 
allocated  die  amount  of  the  grant  over 
die  value  of  exports  to  the  United  States 


of  all  non-de  minimis  respondent 
companies  to  calculate  an  estinated  net 
subsidy  of  0.0<  percent  ad  valorem.  The 
estimated  net  subsidy  for  GE  and  M&G 
is  0.05  percent  ad  valorem.  The  rate  is 
zero  tot  GIG  and  Santal. 

D.  Rebates  of  Interest  on  Long-Term 
Loans  under  Galician  Decree  62/1964 

On  May  24. 1964.  tiie  Galician 
government  passed  Decree  82  to  assist 
small  and  medium-sized  companies 
registered  in  Galida  or  making 
investments  in  Galicia.  This  assistance 
is  given  in  the  form  of  interest  rebates. 
An  agreement  was  signed  in  the  same 
year  between  die  Galician  government 
and  the  commercial  banks  in  Galicia  to 
cany  out  diis  program.  Funding  for  the 
program  is  entirely  from  monies 
collected  by  the  Galidan  government 
from  lotteries,  bonds  and  patrimonial 
transactions.  The  rebates  are  awarded 
by  the  Chancery  of  Labor,  Industry  and 
Tourism  and  are  paid  out  by  the 
Chancery  of  Economy  and  Finance. 

In  1964  and  1985.  rebates  were  given 
on  loans  taken  out  for  woiidng  capital 
as  well  as  for  new  investment  By  1986, 
rebates  were  no  longer  given  for 
working  capital  loans.  We  verified  diet 
all  industries  in  Galicia  are  eligible  for 
and  have  received  the  basic  benefits  of 
five  percent  for  1984  and  1965  and  diree 
percent  for  1986  under  this  program.  ' 
Therefore,  we  determine  that  the  basic 
rebate  level  is  not  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries  and  is  not 
countervailable. 

However,  we  also  verified  that 
additional  percentage  points  are  given 
to  companies  for  sector  preference  and 
special  zone  preference.  Special  zone 
preference  percentage  points  are  given 
to  any  company  located  in  special 
industrial  areas  or  industrial  paries  or 
structurally  deprived  zones.  Sector 
preference,  we  were  told  at  verification, 
refers  to  any  company  producing 
products  whose  inputs  are  found  in 
Galicia.  Respondents  did  not  inform  us 
of  these  additional  percentage  points 
until  verification.  Since  the  additional 
percentage  points  for  sp^ial  zone 
preference  are  given  only  to  companies 
located  in  specific  areas  designated  by 
the  Galician  government,  we  determine 
that  they  coiner  a  subsidy.  As  for  the 
percentage  points  given  for  sector 
preference,  we  were  not  provided  with 
any  information  or  documentation  to 
show  how  many  sectors  or  industries 
received  this  additional  sector 
preference;  therefore,  we  determine  tiiat 
this  additional  benefit  also  confers  a 
subsidy.  '        j 
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We  verified  that  IngemMgs  and 
Ramilo  received  addifional  petoenfage 
paints  of  rebates  during  the  review 
period. 

To  caicafate  the  beweftt  arising  from 
these  rebates,  we  divided  Ibe  total 
amount  of  rebates  lateived  in  fatgemaiga 
and  Rasub  duriag  the  leviam  period  bf 
the  total  peiceatagfr  points  noaivad, 
then  multiplied  the  result  by  the 
additional  psroeiKags  peMs  recaiwBd  b)r 
these  osaipaaies.  For  die  couafirjF-wids 
rate,  we  dMdad  As  bsBsftls  dw  to  the 
additional  psic— tag»  poials  at  rsbate 
recaived  in  19BB  by  ligaaMEBB  aad 
Ramte  bgr  tbe  total  1«»  sales  of  all  1 
de  iiMwaits  sssuuilBot  cuwuMdui  to 


apply  fi 
qquipsMBt^ 
imported  from  tbe  BBC.  Howavas;. 
LtofUa. 


arrive  al  as  aatiaaatad  act  aataaid^'ef 
0.02  psscaaC  orf  idbran.  Tbe  aatteatod 
net  subsidy  for  GB  SMl  klbC  ia  (M» 
percent  at/ Mafafeok  lie  rale  is  lero  fior 
GIG  sad  SantoL 

//.  Pngpeata  Determined  Not  To  Confer 
ASaMify 

We  detemuoe  that  subsidies  axe  Doit 
being  provided  to  maniifactusecs. 
producers  or  exporters  in  Spain  of 
certain  granite  prodoets  under  the 
foHowing  programs: 

A,  Exemptian  oC  Impast  Otities  on 
Imported  Ibola  Mid  fivnymaatr-iaw  1/ 
1960  and  Deoeea  23M/a8  asd  gS2/lM6 

Aspcwfef  Its  entry  tato  tbe  Btnepeau 


required  aader  Artfcias  n  md  39^  of  tfie 
Ascension  IVeoty  to  bring  its  tariff 
systsBB  bito  oeafcnnity  wM  BBC  ntoo 
by  the  end  af  19B&  i,&  it  wHl  lovy  no^ 
duty  on  psoducf  iapottadfron tba BBC 
-  and  wifl  levy  applicable^Cialaoaa 
imports  fann  tUtfi  ooantrisa. 

RO  2SaB.  which  went  into  eSsct  on 
Janaaiy  1. 198a  and  wbieb  waa  darifiad 
by  RO  932  of  May  9k  1086^  ia  ona  tf  lbs 
first  steps  toiwaida  expediting  dm 
requirenants  of  tba  Treaty.  Baaad  on  tbe 
authority  pannittad  ondarUuw  l/l980k 
RD  2S8&aUo«m  new  a^aipaunt  ossd  in 
certainindostrias  and  sactois  m  in 
certain  regiOBSte  be  axeaptad 
automaticaUy  froni  dntiea  it  the  prodscts 
are  not  flude  ba  Spain  aiui  are  invoBlad 
from  tba  BBC.  Thasa  dsoraaospadfiad 
that  companies  tfaiougbout^nin 
dealing  in  22  aactocs  and  industries, 
iwfiiniing  ^^Mypa^jt^j  sliBctrtTnirs. 
computer  science,  mining  eneigy. 
pharmaceuticals,  highway  construction, 
farm  products,  vebides  and  vehicia 
components,  iron.  staeL  metaL  textiles, 
chemicals,  naval,  and  electrical 
householdappliance  industries  received 
an  aufbaaatk  exemption  of  import  duties 
inigae  and  1887. 

In  addition,  any  company  within  the 
.  LAIE  areas  that  does  not  (bal  in  the  22 
sectors  specifisd  in  the  decrees  can  also 


sector,  one  of  lbs  2t  soctors  tibat  aca 
autnmattcdly  awmpt  ftoBi  duties  ob 
imports  not  prpdncarf  bk  Spain  and 
fanportedfeMOthsBBC>tbeiaspondaBt 
companiaads  not  ■osisr  import  duly 
exemptioiis  dna  to  location  in  an  LAIB. 

We  also  verified  thai,  undsr  Uw  1/ 
1900L  hundreds  of  odwt  pratbicts  in  an 
appendix,  flat  pnhllshod  to  ms  and 
occaaionaQy  updntad.  an  sxamftad 
from  import  duties  Hdjapsadactsaie 
net  mannfnRtwiad  in  tonto  sad  aro 
imyoBtad  front  fte  BBC.  TliOBSOstfecaBl 
versian  of  tba  lfl66  appandiT.  yAkk 
spodfiasll^  crisrs  to  Artidas  31  and  37 
of  the  Aaesnaion  IVaaty.  is  29  pages  loi^ 
and  indodes  hundreds  of  products 
lunb^  fce»  pettaas  to  saedteal 
equipmwat.  bydonlic  system  punipa  to 
itypewrilais*  texiib  fiban  tocbransk 
agriculturd^  bnSdon  to  laaas  My 
generators. 

Since  we  verifiad  tbnt  U)  aS88/l9tti 
and  M)  932/1988  wars  sstabJsbad  uadst 
the  auspkas  of  Uw  1/1989  and  did  not 
set  up  a  s^Murals  anvraas  and  sinaa  tbo 
euemptions  pio¥ldad  to  pioduosss  of  tbo 
subject  BMBcbandiaa  under  thoae 
ill  r  rrss  nia  aat  limitod  tn  a  spsrifir 
region  01  to  a  spodBc  antaqaiso  or 
industry,  or  graap  at  sntarpriiBS  ar 
industries,  ws  datersdno  nat  ftis 
program  is  not  countervaiiable 

B.  Grants  under  Goipozcoa  Deciss  41/ 
1985 

Decree  41/198S  of  the  pcovindal 
govenmant  of  GuiuMtcoa  adminlstars 
nantsfo  anaB  oomnanies  widito  tbo 
provhioa  af  Gttipuace*.  Tba  dacrae  lists 
a  wide  tangs  of  soctocs  and  indnatrias 
that  aseiil^^  to  lacaiwre  assistance 
under  Ibis  fy*  tosIodii^cfasHiiGalSt 
agricuKimi.  bntal»  hnd  tisnspostntion. 
trrhnitfsi  imrsatigsiinns  lanrires 
renderod  to  rompaiyaa.  and  otfaar 
mnnnfartBrii^  indmntrlffs.  Wa  verified 
that  23  soctQcs  and/or  indualrias    . 
indudii^  fiddng.  smelting  and  iron 
v/oAm,  aanrmatal  minrffsls  mataOuigy. 
mecfamioal  sbqits.  electronics, 
macbinaiy.  food,  taxtiisa.  paper,  nibbw 
and  plasfks.  conslw.tinifc  repairs, 
transport,  nod  sacvioes  weia  approwad 
for  grants  in  1965  and  19a&  Wa  veiled 
that  the.6uidin|  fiaa  this  pcogjtaas  was 
authorised  byuia  Province  of  Goipuscoa 
and  comes  faun  the  gpneral  budget  of 
the  provincok  udiidi  is  mode  up  to  taxes 
collected  by  An  pnvinoe. 

Since  this  program  is  svsihbk  to 
companies  throuirihont  Oia  pcovtooo  of 
GuipuzGoa  and  sines  funding  for  diis 
.  proyassiaaulhnrinBdbydieGuipMKoa 


Umiiadtoi 
tbswfsinJttonnK 

C.  taiterest  Rebates  en  tiuug  lain  Loans 
under  Baaqne  Government  Propnm 

tbesuhisati 
subsidies  i».tbol 
loans,  lean  I 
We' 


prograpu 

Since  that  program  is  isvaSable  to 
companies  Buougbout  ths  Basqpwi  region 
and  sfaiBs  randfaig  fibrttlft  program  is 
authoifxed  by  the  JSusqub  taglonal 
govmnnaRt  and  ooaBOOnvn  tte  Bss^e 
general  loiauues;  wodstondno  diet  it  Is 
neidker  Radtad  to  a  apetdfle  ntac^sa  or 
industry.  orgtoiQ  of  entnprisea  or 
indoArtes,  nor  is  tt  limited  to  a  qiedfic 
region  ami  tfiMefbrs;  It  is  not 
countervaiiable. 

D.  GaMte  Undsr  GoBctoa  Dacne  107/ 
1984 

Decree  lOr/lflM  is  an  umbrelh  decree 
that  establidiss  an  overall  program  ot 
assistance.  Under  this  dearoe.  Gafidan 
ministries  or  cbancertes  issue 
ministorial  orders  croaOng  assistsnce 
programs  to  sectors  or  industries  under 
their  anOarBy.Tlis  fimdafor  these 
prograois  come  from  tba  budgets  of  the 
relevant  ministries.  Tbiso  adnistarial 
Iradgste.  In  turn,  ate  anttariied^y  tbe 
GaOdan  gfyvemmant  and  allbeated  from 
the  GaBaianisgtanalbudgBt 

Ilia  iBining  soctor  budgai  cesses  under 

the  Buapioas  of  tibo  Ghaaosqr  of 
induatiy.  Bnssgy.  and  Coanaraa.  On 
OctcAar  19^  Igtii  ttoChansKy  I 
an  ordar  prauidivg  asaistaiwo  in  I 
form  of  ipanto  fas  fixad  aaeeti 
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investigativt  studies  to  mining 
companies  lor  associates  of  mining 
companies  in  Galicia.  We  verified  that 
all  types  of]  mining  in  Galicia  have 
received  grmts  under  this  ministerial 
order.  We  ifso  verified  that  other 
sectors,  industries,  and  groups  such  as 
agriculture,!  fisheries,  tourism,  trade 
associationiL  labor  unions,  and  over  20 
others  have  received  grants  under 
Decree  107/ige4. 

Since  thislumbrella  program  provides 
benefits  to  Companies  throughout  the 
region  of  G^ida  and  since  funding  for 
this  progran  is  authorized  by  the 
Galidan  goMenunent  and  comes  from 
the  Galldanjgeneral  revenues.  «ve 
determine  ttet  it  is  neither  limited  to  a 
specific  entHrprise  at  industry,  or  group 
of  enterprise  or  industries,  nor  is  it 
limited  to  a  I  specific  region  and. 
therefore,  it  fs  not  countervailable. 


E.  Grants  u^er  Basque  Decree  146/1965 

We  veri^  that  Ingemar  received  a 
grant  from  Qte  Basque  regional 
govemmenlj  fmder  Decree  146/1985  for 
the  generat|(^n  of  employment.  Hie  goal 
of  this  program  is  to  facilitate  the 
generation  01  employment  in  the  Basque 
country  in  diider  to  resolve  sodal  needs, 
provide  accBBS  to  the  job  maricet, 
provide  job  training,  create  jobs  and 
reduce  uneifiploymenL  Funding  fat  this 
program  is  authorized  by  the  Basque 
government!  and  comes  fit>m  the  Basque 
governmental  general  budget  According 
to  the  decreej,  any  company  within  the 
Basque  rraii  m  is  eligible  to  receive 
grants  unde  r  this  program  as  long  as  it 
has  a  net  inoease  in  the  size  of  its  staff. 
We  verified!  that  a  variety  of  sectors, 
industries,  rad  groups  tbrooghout  the 
Basque  regi^  induding  agriculture, 
fisheries,  me^ls.  chemicals,  textiles, 
leather,  banftt  and  insurance  compaiiies. 
hotels  and  restaurants,  construction, 
transportation,  retailers,  and  schools 
have  received  grants  under  this 
program. 

Because  Decree  146/1985  is  not 
limited  to  a  specific  area  of  the  Basque 
region  or  to  a  specific  enterprise  or 
industry,  or  g^up  of  enterprises  or 
industries,  vir0  determine  that  it  is  not 
countervailable. 


Used 


Determined  Not  To  Be 


We  deteniikne,  based  on  verified 
information,  that  manufacturers, 
producers  or  exporters  in  ^ain  of 
certain  grani^  products  did  not  apply 
for,  daim.  of  receive  benefits  during  the 
review  peridd  for  exports  of  granite  to 
the  United  Slates  under  the  following 
programs.  Toase  programs  were 
described  in!  Certain  Granite,  supra, 
unless  other^fHse  noted: 


A.  Commerdal  Service  Export  Loans 
under  the  Privileged  Circuit  Export 
Credits  Program 

B.  Warehouse  Construction  Loans 

C  Loans  and  L,oan  Guarantees  from  the 
Institute  Nacional  de  Industrie  (INI) 

D.  Free  or  Inexpensive  Land 

E.  Grants  fitnn  the  Regional  Board  of  the 
Province  of  Alava 

F.  Zones  for  Urgent  Reindiistrialization 
(ZURs) 

Petitioner  alleged  that  the  granite 
industry  in  Spain  receives  grants  from 
the  government  of  Spahi  under  die  ZUR 
program.  The  ZUR  is  part  of  the  LAIE 
program.  We  verified  that  none  of  the 
companies  under  investigation  have 
fadlities  that  are  located  in  a  ZUR. 

G.  Royal  Decree  180/1985 

In  October  1984,  the  Government  of 
Spain,  the  Spanish  business 
confederations  and  the  Spanish  General 
Workers'  Union  (UGT)  ratified  an 
economic  and  social  agreement  to 
generate  employment.  Royal  Decree  180 
formalized  this  agreement.  There  were 
three  types  of  grants  given  under  this 
program:  (1)  'Technical  assistance"; 
which  gave  grants  for  market  or  viability 
studies;  (2)  "interest  grants",  which  gave 
grants  as  partial  payments  of  prindpal 
amounts  of  commerdal  loans  taken  out 
by  enterprises  to  finance  a  project;  and 
(3)  "grants  for  fixed  investments"  which 
gave  grants  to  companies  for  payment  of 
fixed  assets. 

We  verified  that  none  of  the 
companies  under  investigation 
benefitted  from  any  RD 180  grants 
during  the  review  period. 

H.  Galician  Decree  151/1964 

At  verification,  we  found  that  grants 
and  low  interest  loans  under  Galician 
Decree  151/1964  were  given  to 
companies  in  Galida  to  stimulate 
employment.  This  program  was  in  eflfect 
only  during  the  last  quarter  of  1984  arid 
calendar  year  1985.  We  verified  that 
none  of  the  companies  under 
investigation  received  loans  or  grants 
under  &is  program  prior  to  or  during  the 
review  period. 

IV.  Programs  Determined  Not  To  Exist 

We  determine,  based  on  verified 
information,  that  the  following  programs 
do  not  exist.  These  programs  were 
described  in  Certain  Granite: 

1.  Redudion  in  Imports  Duties  on 
Imported  Tools  and  Equipment 

We  verified  that  the  oidy  program  for 
reduction  and/t)r  exemption  of  import 
duties  in  Spain  is  the  one  discussed  in 
Section  ILA.  above. 


2.  Reduction  in  Taxes 

We  found  no  indication  that  there  was 
any  program  deaUng  with  regional 
reduction  of  taxes. 

Intaieated.  Party  Commeots 

Comment  1:  Petitioner  argues  that  the 
Basque  programs  should  not  be  treated 
as  autonomous,  but  rather  as  programs 
funded  frvm  general  government  of 
Spain  revenues  for  purposes  of  a 
specific  regional  development  scheme. 
Even  thou^  the  Basque  government  has 
a  unique  arrangement  in  which  it 
collects  all  taxes  within  the  Basque 
region  and  then,  after  a  negotiatimi  with 
the  government  of  Spain,  pays  a  certain 
amount  of  these  revenues  to  the 
government  of  Spain  for  national 
services  such  as  defense,  petitioner 
argues  that  the  verification  report  does 
not  indicate  what  the  other  services 
include  (social  security,  roads, 
telephones  and  telegraphs,  etc.)  nor  does 
it  indicate  what  amounts  are  historically 
paid  to  the  government  of  Spain. 
Widiout  this  type  of  information,  it  is 
impossible,  in  petitioner's  view,  to  know 
whether  the  central  government  is 
merely  transferring  funds  to  the  Basque 
government. 

Respondents  argue  that  the  Basque 
government  is  independent  of  the 
government  of  Spain  and  that  it  has 
express  and  sole  authority  to  levy, 
manage,  inspect  and  collect  all  taxes, 
with  the  exception  of  those  which  apply 
to  customs  and  those  collected  as  fiscal 
monopolies.  Furthermore,  the  sum 
turned  over  to  the  government  of  Spain 
is  calculated  using  a  predetermined 
formula  and  is  not  an  arbitrary  amount. 
Respondents  state  that  the  tax  collecting 
agreement  between  the  government  of 
Spain  and  the  Basque  government  dates 
back  to  the  late  nineteenth  century. 

DOC  Position:  Whether  taxes  are 
collected  by  the  central  government,  the 
regional  government  or  the  provincial 
government,  the  decision  as  to  whether 
a  program  is  countervailable  because  it 
is  a  regional  program  and,  therefore, 
limited  to  a  spedfic  enterprise  or 
industry,  or  group  of  enterprises  or 
industries  is  based  on  which 
government  authorizes  or  earmarks  the 
usage  of  the  funds  for  the  program. 
There  is  no  evidence  that  the  tax 
collecting  arrangement  of  the  Basque 
region  constitutes  a  direction  of  funds 
ftom  or  by  the  national  government  lo 
the  region.  In  this  case,  die  funds  are 
taxes  collected  by  the  Basque 
government  and,  except  for  the  portion 
remitted  to  the  central  government, 
constitute  the  general  revenues  of  the 


Basque  region,  expeaditaie  of  wbidi  an 
authorized  by  the  Bas<)He  govemmanL 

In  the  caw  of  tbe  Basque  region,  taxes 
are  collected  by  the  three  Basque 
provinces.  Some  of  the  fiinds  sav  then 
paid  by  the  proviacial  gjOvemoKBts  to 
the  regional  government,  which,  in  turn, 
pays  some  of  Ibese  fonds  to  tfie  central 
govenunent  of  S^fai.  Each  government 
autfiorizes  and  earmarks  the  use  of  its 
own  bud^t  or  reveiHies. 

For  the  other  regions,  the  cantral 
govemmeat  collects  all  taxes  and  gives 
each  regkmal  govetniaent  a  sham.  That 
share  entns  tka  rcgiooal  gMnemuiaut's 
general  revenues.  Whether  dn  oentfal 
govemnMBt  Gottects  the  tax  leveiMM  and 
passes  SOB*  bock  to  the  regiaea  or  Ike 
regional  govcmncnt  coHects  the  taxes 
and  passes  a  share  of  diose  levemes  to 
the  central  goveroaieiit.  the  result  is  the 
same.  As  kwg  as  it  is  the  Kffoaal  or 
provincial  govemnent  that  eaiaiaiks  the 
use  of  its  general  revenue  for  pragraoas 
authorized  by  its  legislatur*.  the  funding 
of  a  program  cannot  be  determined  to  be 
from  general  central  govenunent  binds 
and.  therefore,  the  program  canaot  be 
constmed  as  a  regional  subsidy. 

Comment  Z  Petitioner  aigues  that  any 
programs  administered  by  the  Gafician 
government  that  are  funded  by  national 
tax  revenues  must  be  considered  as  part 
of  a  regional  development  sdteme  and, 
as  such,  are  coontervailable.  Petitioner 
argues  that,  even  though  some  revenues, 
such  as  revenue  from  bonds,  lotteries, 
etc..  are  collected  by  the  regtonal 
gavermmnt  the  funds  used  by  die 
Galician  government  to  sapport  its 
regional  devclopanent  are  based  on 
national  revenues.  Petitioner  farther 
points  out  that  nodiing  indicates  that  the 
tax  revenue  allocatiaB  obtained  by  the 
Galician  govenunent  from  die  Spanish 
government  has  a  direct  correlation  to 
the  anionnt  of  taxes  cdlected  in  that 
region.  Therelofe.  it  is  Ifliely  tiiat 
national  funds  are  distributed  as  the 
national  government  sees  fiL 
Respoadents  argiue  that  the 
government  of  Spain  has  no  control  or 
discretion  over  the  Galician  budget  nor 
does  it  earmark  any  of  the  funds  it 
transfers  to  Gah'cia;  therefore,  any 
program  whose  funds  are  earmariied  by 
the  Galician  government  from  its  own 
budget  and  whose  benefits  are 
"generally  available"  should  be 
determined  not  coontervailable. 

DOC  Posilum.  The  fact  that  the         , 
central  government  allocates  a  certain 
amoent  of  national  taxes  coUected  to 
the  genera)  bedget  of  a  region  or 
prov^iee  and  die  fact  that  some  of  this 
money  is  then,  anlhotfeeil  and 
appropriated  bj'  me  ng^oMM  or 
provincial  gewemment  to  be  ossd  in 
prognoH  estabtislied  Iqr  its  l^iriatare 


doesai 

A  prognmisdelannftn^tabn 
and.  therefore,  limited  oal|r«4Ma  iln 
funding  is  specifically  authorized  by  the 
central  government  to  benefit  only  some 
regions  withte  its  jufisdlLtiun  as  in  tlie 
case  of  Ae  LMBG  ptogiam.  (See  seefion 
I.R) 

We  verified  that  the  distribution  of 
tax  proceeds  provided  by  the  osntral 
government  to  the  Galician  government 
went  into  thn  general  reseaaes  of  te 
province  of  Galida  and  was  not 
provided  for  specific  programs.  (See  alao 
DOCPoB^ion  on  Ceamatt  1\. 

CooHBaef  ft  Petitiuier  aipus  that.  In 
deteirnkdog  iwfaatber  a  peogram  is 
limited  to  a  specific  inffastry  or 
enterprise  or  youp  of  industries  or 
enterprioes,  the  Court  of  fateiQational 
Trade  (CTT)  in  Cabot  v.  United  States. 
820  F.  Supp.  722  (Crr  May  ISk  1968} 
[Cabot^  and  PPG  ladmtiim  laa  v. 
United  States,  Slip  Opi  V-»  (USCIT 
19V)UVGIadiiatries^  requires  the 
Department  to  review  the  actual 
availability  and  receipt  of  benefits  under 
each  progran  and  deterssine  whether. 
inter  aUa,  "a  group  of  industries"  has 
ben^tted  as  opposed  to  the  sode^  in 
generaL  Petitioner  argues  Aat  the  fact 
that  than  is  a  "vaii^'  or  "many" 
indnvtiies.  whether  it  be  10  or  M  sectors 
or  indnstiiet.  does  net  mean  that  die 
bendits  are  not  limited  to  a  "specific 
group." 

Reqiondents  point  out  diat  fai  PPC 
ladustiiesr  the  CTT  held  "that  the  mere 
fact  that  a  program  contains  certain 
eligibility  raquireBenks  for  participation 
does  not  tranrfoos  the  program  into  one 
which  has  provided  a  countervailable 
benefit." 

DOC  Position:  There  is  no  conflict 
between  the  CITs  most  recent 
pronouncements  and  our  determinatlaa 
in  dus  case.  Deiing  dris  investigatioa 
we  have  reviewed  both  the  lews  and 
regulatians  floveraing  various  Spanish 
propans  as  weH  as  the  actual 
availabJiity  ai^  reoeipl  of  benefits  Older 
such  pregrans.  In  each  instance,  we 
have  made  a  laclual  detannnatton 
whether  benefits  were  eenfenod  in  such 
a  ■UBBBr  aa  to  be  properly  considered 
limited  to  a  specific  industry  er  group  of 
industries. 

Connaent  4:  I¥titfoner  aigaes  Aat 
since  the  iBaacio  </e  Apnim  (Bank  of 
Spam)  refaaed  to  oooparato  in  verifying 
commercial  mtas  forloana.  tfaa 
Department  shsuld  uae  die  higlast 
average' commercial  interest  rate  paid 
by  the  respoadents  and  verified  by  the 
Department  as  die  bendimark  in  this 


puUished  in  the  Boietia  fistedwtfca  hi 
this  caaa.  —  i  uniddswd  it  important  to 
illii  nis  fliaae  ibIsb  In  sanaiw  tfcat  die 
statistical  haaa  used  fta  ikisaiBinnii  die 
average 
onnoH' 

perseoal  oradM  loans.  aMrtgagas,  etc. 
Since  the  Banc  of  Spain  wouid  not 
meet  wift  ns,  we  examined  paUished 
informadon  on  interest  nlae  non  sncn 
independent  sources  of  interest  rate 
inlbnnadoB  as  die  Morgan  Guarantee 
WoM  Ffnandai  Maduts  and  die 
Intemationat  Monetary  Fond.  The  short- 
and  long-term  intarest  rates  from  these 
sources  are  comparable  to  the  average 
rates  liafed  in  the  Btdetia  EstodSsUco. 
During  verificadon.  we  foand  that  the 
averagr  oommerdal  btarest  rales  paid 
by  the  respondents  are  also  within  the 
range  of  te  average  rates  pobbhed  by 
the  Bank  of  Spain.  Therefore,  we 


OOCAMstiiDii:  During  verification,  the 
Bank  of  Spain  fotaaed  to  meet  wldi  as  to 
discuss  die  interest  rateaJBr  lesas    ■ 


£:stodKsiia»  intaNat  rates  are  dm  best 
information  availabia  in  dds  < 

nwin— lgtPedtionerai_ 

verificatian  rngardiag  the  PCBCP  was 
incomplete-dne  to  the  refasal  by  die 
Bank  of  Spain  and  dm  Banco  Exterior  to 
meet  widi  the  verification  team.  Since 
die  date  of  when  the  last  PCTCP  loan 
was  CHKettsd  sras  not  verified,  the 
Depwtmenl  should  not  consider  the 
program  terndnaled. 

Respondents  argoe  dmt  die     

Deiwrtment  shooM  find  diet  die  PCECP 
is  terminated,  or  hi  die  alternative, 
should  impose  a  zero  deposit  rate  for  the 
PCEC7  program,  since  the  PCECP 
program  was  completely  phased  oat  as 
of  Mardi  0,1987. 

DOC  Positioa:  We  verified  al  die 
government  of  ^>aln  the  de  Jure 
termination  of  the  PCECP  working 
capital  loans  as  of  January  1. 1988.  We 
veriJBed  at  the  companies  that  the  last 
POSCP  working  capital  loans  were  paid 
off  before  our  preOminary 
determinadon.  Therefore,  we  are  taking 
into  account  this  termination  and  are 
imposing  a  laro  cash  deposit  rate  for  the 
PCXCP  working  capital  loan.  (See 
section  LA.) 

As  for  die  PCECP  pre-  and  post-export 
loans,  we  verified  at  the  government  the 
de  Jure  termination  of  diese  loans  aa  of 
March  6. 1987.  We  noted  at  die  company 
verificationB,  hosvever.  that  acme  pre- 
and  post-financing  export  loana  were 
still  outstanding  as  af  dm  dato  of  our 
preMminarp  delaraBtoaiian./a«  after  the 
i„ppft«^i«  nf  liMpoBainn  nf  HiriJdaliirTi 
Tharefata  in  IkiB  ineuatigatfam.  we  did 
not  take  faiito  aaxnmtthe  tenninafion  of 
the  PCECP  progpaaa  with  BBgvd  to  pre- 
and  peaMnanEtng  ej^ort  toana.  fziee 
sections  L  A.2  and  LAi^. 
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ft  ft  Respondents  aigue  that 
Dent's  calculation  in  the 
'  detenninatian  of  net 
eived  by  Ingemar  under  the 
raneous  because  aome  loans 
id  to  ore-finance  exports  of 
tpnxuicts. 
^itioML-  We  found  at 
I  that  many  export  shipments 
'  I  the  subfect  merchandise 
oducts:  therefore,  in 
J  the  benefits  under  the 
PCECP  for  this  final  determination,  we 
^  denominator  the  total  value 
I  [to  the  United  States.  (See 

Ift  7:  Petitioner  aiigues  that 
icree  153/1965  is 
pable  due  to  the  explicit 
rientation  of  the  program.  In 
etitioner  aigaes  that  the  fact 
!  number  of  qjplicants  in  1985 
e  denied  benefits 
I  tfiat  this  program  is  not 
'{available.'' 

I  ai^ne  that  this  program 
d  not  conntervailable 
nefits  both  domestic  and 
export  promotion.  They  eigne  tfnt  the 
term  "expiirts''  as  used  fai  the  decree 
refers  to  i^odocts  exported  from  the 
"aatonon  ilus  comraonity  of  the 
oowitfy".  be  it  within  Sfiairish  territory 
or  abroadi  in  eopport  of  dwir  position, 
respondeels  cite  Final  Affinnative 
Coutrterv^^Haag  Duty  Determination: 
Certain  F^sh  AUantic  Grounfith  from 
Canada  (^FR  100«1  (Mareh  24.  ISM); 
where  die[pepai<ment  determined  that 
the  New  Q^unwick  Mariceting  and 
"  '  rities  was  not 

twcanse  the  eervioes 
the  DCT  are  available  to 
for  both  domestic  and 


R 
should 
because! 


The  grant  given  to 
ler  Decree  153/1985  was  for 
f  arpose  of  settag  op  an 
office  to  pnnnote  sales  in  the  United 
States.  Sii^e  tins  grant  was  tied 
spedfioaUM  to  export  immotian.  we  find 
it  to  be  an|  Export  subsidy.  (Sea  sactkm 
LC)  I 

Comme^A  Sespondenls  eigne  that 
should  the^  Departeeirt  find  that  Decree 
15l/l9e54k»iiBteivailable  in  1986.  it 

pose  a  zero  d^Msit 
Faui  Affirmative 
JingDutyDetenniaatioa: 
tb  Cut  FlhwefB  from  tgrael 
3318,  Febniaiy  3, 1987J. 
apaitaeat  imposed  a  sero 
for  propaau  that  were 
lor  to  the  preliminaiy 


terminated 
rale.  They 
Countervi 
Certaia 
(52  PR 
whMe 
deposit  la 
tennina 
dete 

DOC 
gov 
docum 


Hie  Basque 
did  not  provide  us  with  aqy 
to  show  (hat  Decree  153/ 


1965  has  been  tenninatod;  therefore,  we 
are  not  a#wtii«  the  depodt  rate  for  this 
program. 

Commeatat  Petitianer  contends  thst 
even  though  Basque  Decree  146/1966  is 
not  limited  to  a  specific  enterprise  or 
indastiy.  or  group  <tf  eatetprises  or 
industries,  it  is  siqjported  by  funds  from 
the  govenutent  of  Spain,  and,  as  such,  is 
a  regional  developnent  program. 

Respondents  argoe  that  die 
O^ailiaeBtshoeJd  determine  that  this 
program  is  not  countervailable  because 
it  is  available  to  ail  oonipanies  in  the 
Basque  countiy  that  employed 
individuals  in  "kanl-toi»lace"  sectors  of 
the  work  force. 

DOCPoeitioa:  We  agree  that  Decree 
146  is  not  limited  to  a  specific  enteipiise 
or  industry  or  groi^  of  enterprises  or 
industries  and.  therefore,  not 
ooanlervailable.  With  regard  to 
petitioner's  contention  that  this  program 
is  supported  by  government  of  Spain 
fimds  and,  as  such,  is  a  re^onal 
development  program,  see  DOC  Position 
on  Comatent  1. 

Comment  10:  Petiticmer  atgues  that 
grants  given  under  Galician  Decree  107/ 
1985  are  fonded  by  national  tax 
revenues  disbursed  to  Galicia  by  the 
national  government  Since  the 
government  of  Spain  has  not  ^ven 
adequate  information  regarding  regional 
budgets  and  development  pro-ams. 
there  is  no  information  on  the  record 
regarding  the  methods  of  locating 
national  tax  revenues  to  the  r^onal  or 
local  authorities  and.  therefore,  there  is 
no  inforraatioa  regatding  tfw  criteria  by 
which  the  national  government  funds 
regional  programs.  Thus.  Decree  107/ 
1984  should  be  determined  a  regional 
program  and  coontarvailabl& 
Furthermore,  petitioner  aigues  that  it  is 
industry-specific  becaase  it  is  not  given 
to  all  industries. 

Respondents  argue  'diat  assistance 
given  under  Decree  107/1984  sboeld  be 
found  not  countervailsUe.  because  it  is 
an  umbrella  decree  establishing  an 
overall  assistance  pro-am  by  the 
government  of  Galicia  to  all  industries 
inGaHda. 

DOC  Position:  We  verified  diat 
benefits  ander  Decree  107/1984  were 
given  Older  various  ministeiial  orders  to 
all  types  of  miniag  as  well  as  to  other 
indiurtries  tfmwghout  Galicia.  We  also 
verified  that  fe—Hiqg  for  the  program 
came  from  the  general  budget  of  the 
Galidan  goweouaent  and  not  from  the 
govommmt  of  Spsin  and  that  the 
government  of  ^aia  did  not  earmark 
any  fimds  specifically  for  Oecaee  107/ 
1984  whea  it  allocated  revenue  to  the 
Galidan  goveraraent 

The  fact  that  benefits  were  given  to 
the  mining  sector  as  a  wbde  as  well  as 


to  various  other  indastries  makes  the 
program  too  broad  to  be  considered 
spedfia  Hie  foct  diat  benefits  were 
available  to  companies  AoiHigbant 
Galicia,  that  funding  came  bom  the 
Galician  general  budget  and  not  from 
(he  government  of  Spam  budget  and 
that  it  was  the  Galician  government 
which  eannaiked  the  funds  and 
administered  the  program  precludes  it 
from  being  considered  a  regional 
subsidy. 

Comment  12:  Petitifmer  ai^gues  that 
even  though  Galician  Deoee  82/1984  is 
fonded  entirely  by  Galidan  revenues,  it 
is  drafted  and  administered  on  a 
selective  basis  that  limits  tfie  companies 
eligible  for  its  benefits.  Only  small-  or 
medium-mzed  compames  registered  or 
hivesting  in  Galida  are  digftle  for 
benefits  under  this  program. 
Purthennore,  increased  percentage 
points  were  available  if  the  product  is 
produced  in  Galicia  and  if  the  company 
locates  the  facHity  in  a  special  industrial 
area  or  industrial  park.  Petitioner  argues 
that  if  nodiing  else,  this  latter  incentive 
would  qualify  as  a  regional  incentive 
which  is  countervailable  under  U.S.  law. 

Respondents  argue  that  the 
Department  should  find  Galician  Decree 
82/1984  to  be  not  countervailable  since 
it  is  fimded  by  Galidan  government 
funds  and  is  available  to  the  vast 
majority  of  companies  in  Galida. 

DOC  Position:  We  agree  with 
respondents  that  the  basic  benefits 
given  under  this  program  are  not  limited 
to  e  spedfic  industiy  or  group  of 
industries  and.  therefore,  are  not 
countervailable.  However,  the  zone  and 
sector  preferences  are  limited  and. 
therefore,  conntervailable.  (See  section 
I.D.). 

Comment  2Z'  Petitioner  argues  that 
luder  theLAIEG  program,  the  entire 
^ant  should  be  found  countervailable 
because  this  is  a  regional  program 
funded  by  the  government  of  Spain. 
Respondents  aigue  that  the  zone 
preference  and  sector  preference  grants 
given  under  the  LAIE  program  are 
"generally  available"  and.  therefore,  not 
countCTvailable. 

DOC  Position:  We  agree  with 
petitioner  that  benefits  under  the  LAIE 
ptoffsm  as  a  whole  are  countervailable. 
(See  sectioo  LB.1). 

Caameat  13:  Petitioner  argues  that 
due  to  the  *inability  to  verify  the 
opention  or  receipt  of  benefits  under 
the  LAS  pragraa.  the  Department 
should  use  best  infamation  available 
and  comtervail  any  befowrmarket-rete 
credits  obtained  by  respondents  who 
have  qualified  for  general  LAIE 
benefits."  Petidoner  further  aigues  that 
the  benchmark  for  detennining  the  value 
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of  such  credits  should  be  the  highest    . 
average  commercial  rate  for  the  relevant 
commercial  credits  that  are  otherwise 
verified  by  the  Department  in  this 
investigation. 

Respondents  argue  that,  as  part  of  the 
LAIE  program,  access  to  official  credit  is 
"generally  available"  to  any  company 
eligible  to  benefit  under  the  program 
and,  therefore,  is  not  countervailable. 

DOC  Position:  The  LAIE  program  is  a 
central  government  program  designed  to 
give  benefits  to  certain  regions  of  Spain. 
Therefore,  long-term  loans  given  under 
the  program  on  non-commercial  terms 
are  limited  and  countervailable.  (See 
section  I.B.2). 

However,  we  do  not  agree  with  ' 

petitioner  that  all  below-maiicet-rate 
credits  given  to  respondents  who  have 
qualified  for  general  LABB  benefits 
should  be  treated  as  having  been 
provided  under  the  LAIE  program.  We 
verified  at  the  companies  that  loan 
agreements  given  under  the  LAIE 
specifically  mentioned  the  fact  that  they 
were  ^ven  under  this  program. 
Furthermore,  LAIE  loans  were  reported 
in  the  company  records  as  such. 

As  for  petitioner's  argument  regarding 
the  benchmaric.  wb  DOC  Position  on 
Comment  4. 

Comment  14:  Petitioner  argues  that 
the  program  dealing  with  import  duty 
exen4>tions  under  RD  2586/1985  and 
932/1986  should  be  found 
countervailable  because  the  program 
offers  selective  duty  exemptions  for  new 
equipment  to  be  used  in  LAIE  areas  or 
by  "industries  that  produce  high 
technology  capital  goods."  The  fact  that 
only  certain  sectors  are  listed  as 
beneficiaries  under  this  program  serves 
as  conclusive  evidence  that  the  program 
is  limited  to  a  specific  group  of 
enterprises  or  industries.  Furthermore, 
petitioner  argues  that  the  fact  that  duty 
exemptions  are  available  on  a 
"discretionary  basis"  under  other 
programs  sudi  as  Law  1/1960  cannot  be 
deemed  sufficient  evidence  that  the  RO 
2586  program  is  "generally  available." 

Respondents  argue  that  the 
Department  correctly  concluded  in  the 
preliminary  determination  that  this 
program  is  not  countervailable  because 
RD  2586/1985  (succeeded  by  932/1986), 
together  with  Law  1/1960,  establishes 
the  framewoiii  for  the  entire  tariff 
system  in  Spain  and  a  program  whereby 
any  company  in  Spain  can  obtain 
importation  of  duty-free  goods  from  the 
EEC  that  are  not  manufactured  in  ^ain. 
Furthermore,  respondents  aigue  that 
when  Spain  joined  the  EEC  in  1986,  it 
accepted  the  obligation  of  bringing  its 
tariff  system  into  confonnity  with  that  of 
the  communities  by  1992.  This  means 
that  by  1992,  no  duty  will  be  levied  on 


any  produot  iMded  among  tin  member 
nations  of  the  EEC  Conaittent  with  this 
obligation,  ^min  implemeflted  RD  2588/ 
1985  and  832/1986.  These  decrees 
provide  for  the  immediate  duty-free 
entry  of  certain  products  imported  from 
the  EEC.  These  two  decrees  constitute 
die  first  step  in  realising  the  goal  of 
complete  duty-free  trade  among  Spain 
and  other  members  of  the  EEC. 

DOC  Position:  We  have  determined 
that  benefits  given  under  RD  2566/1965 
and  932/1986  are  not  countervailable 
because  they  are  not  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries.  We  verified 
that  hundreds  of  products  have  received 
automatic  duty  exemptions  and  that 
companies  throughout  Spain  are 
exempted.  (See  section  DA.). 

Comment  15:  Petitioner  points  out  that 
the  verification  report  indicates  that  the 
Basque  interest  rebate  program  is 
available  only  to  small-  and  medium- 
sized  companies  and  that  the 
agricultural,  energy  and  hydro-power 
sectore  were  excluded  finm  this 
program.  In  addition,  petitioner  notes 
that  the  program  is  further  limited  by 
providing  interest  rebates  only  if  the 
small-  or  medium-sized  company  uses 
the  loan  to  purchase  new  capital  assets. 
Petitioner  furdier  states  that  although 
there  may  be  many  recipients  and 
relatively  few  rejections,  there  were 
clearly  many  who  did  not  even  apply 
becuase  they  were  ineliglble.  Petitioner 
contends,  therefore,  that  it  is  evident 
bom  the  record  that  the  interest  rebate 
program  is  limited  in  its  availability  and, 
therefore,  countervailable. 

Respondents  argue  that  the 
Department  should  confirm  its  finding 
that  this  program  is  not  countervailable 
because  it  did  not  benefit  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  indusbies. 

DOC  Position:  We  have  determined 
that  the  Basque  rebate  program  is  not 
countervailable.  The  fact  that  all  sectore 
and  industries  except  agriculture,  energy 
and  hydro-power  have  received  rebates 
under  this  program  makes  it  too  broadly 
used  to  be  considered  limited  in  its 
availability.  Furthermore,  the  fact  that  it 
is  available  only  to  small-  and  medium- 
sized  companies  does  not  limit  it  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries  (See  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  Certain  Textile  Mill  Products 
from  Mexico  (50  FR 10824.  March  la 
1965).  Reasonable  riigibUity 
requirements,  such  as  these,  do  not 
necessarily  make  a  program  industry- 
specific.  (See  section  n.C.). 

Comme/i/ la-Petitioaer  argues  that 
the  verificatioB  report  supplies 


informatien  that  demonstrates  dear 
discrimination  in  the  application  of  the 
program  under  Guipuzcoa  Decree  41/ 
1985.  Petitioner  points  out  that  benefits 
under  ttus  program  are  available  only  to 
small-  and  medium-sized  companies  and 
that  these  companies  must  show  that  the 
money  will  be  used  to  develop  new 
product  designs,  technologies  and/or 
foreign  markets.  This  latter  aspect 
demonstrates  the  export-oriented 
feature  of  the  program. 

Respondents  argue  that,  in  its 
preliminary  determination,  the 
Department  rightly  conduded  that 
Basque  Decree  149/1985  and  Guipuzcoa 
Decree  41/1985  are  linked  and  that  the 
program  established  by  these  decrees  is 
not  countervailable.  Respondents 
frirther  argue  that  even  were  Guipuzcoa 
Decree  41/1985  to  be  considered 
separately,  it  should  be  determined  to 
be  not  countervailable,  since  the 
program  is  "generally  available"  to 
companies  in  Guipuzcoa  and  funded  by 
monies  collected  in  Guipuzcoa  by 
Guipuzcoan  authorities,  as  evidenced  in 
the  verification  report 

DOC  Position:  We  agree  with 
respondents  that  benefits  under  Decree 
41/1965  are  not  countervailable.  We 
verified  that  the  program  is  not  limited 
to  an  industry  or  group  of  industries  and 
that  the  program  is  funded  by  monies 
from  Guipuzcoan  general  revenues. 

We  disagree  with  petitioner's 
argument  that  the  program  is 
discriminatory  in  nature.  We  verified 
that  small-  and  medium-sized 
companies,  whether  they  are  exportera 
or  not,  can  and  have  received  benefits 
under  this  program.  Furthermore,  we 
found  no  spedfic  export  conditions 
attached  to  the  grants  received  by  the 
respondent  companies.  (See  section 
n.B.)  , 

Comment  17:  Petitioner  argues  that 
although  administered  by  the  Galidan 
government  Decree  151/1964  was 
funded  by  national  tax  revenues; 
therefore,  it  constitutes  a  regional 
development  program. 

Respondents  aigue  that  grants 
received  under  Decree  151/1984  are  not 
countervailable  because  the  program 
was  funded  solely  by  revenues  raised  by 
the  Galidan  government  and  because 
the  program  was  generally  available  to 
all  companies  in  Gdida. 

DOC  Position:  This  program  was  not 
used  by  the  companies  under 
investigation  during  the  review  period, 
so  the  issue  is  moot  (See  section  IILH.). 

Comment  18:  Petitioner  argues  that 
there  are  significant  discrepancies 
between  the  government  of  Spain's 
export  figures  and  those  reported  by  the 
companies  and  that  respondent 
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commerda^ 

thePCECP 

counterv 

accordatg 

agreemeatfl 

specify  l^ 


MletcanoeUatioL-, 
wleofaafiniahed 
cmdito  bnw  the^Ms 
tiboefore.  the  OeiMrtaMnt 
every  possible  dedoctton 
!S  and  export  values. 
DOC  Position:  During  verification,  we 
took  into  af^beuBt  all  sales  canoeUatiaia, 
service  diaMee  and/or  cradUs  kom  fte 
gross  salM  before  anivii^  at  die  sales 
figures.  Fo^^one  corapaaies.  cumncy 
exchange  iMsea/saios  wkh  rsspoct  to 
sales  were  4lso  takea  into  aocoant  For 
others,  the  ooBapanies'  records  <fid  aot 
segregate  t)ib  «9(dMfl0e  loaces/fatns  on 
sales,  so  w^ldid  aot  take  dMsi  into 
accooBt  lM}«wver.  die  exclin^  kieses/ 
gains  are  s^ismall  tkat  they  weald  have 
had  no  eSebt  on  the  calculation  of  (he 
benefits. 

CoameM  |2fl-  Petitianer  ai^gues  that 
the  DeparUient  shoald  find  diet  any  and 
all  export  flaancing  obtained  by  die 
respondaatpj  below  the  average 

rate  was  given  under 
1  and.  as  such,  is 
Petitioner  states  that. 
one  conpany.  loan 
lid  aot  necessarily  have  to 
.    ,       ict  that  the  loans  were 
made  undef  tiie  auspices  of  the  PCECP 
program.     , 

DOC  PosWoa  We  disagree.  Even 
though  the  loan  agreements  between  die 
banks  and  k^M  ai  the  companies  do  not 
specify  thai  they  were  made  under  the 
auspices  of  Itfie  PCECP  pmgram.  we 
were  able  tO' distinguish  which  ones 
were  PCECP  loans  through  the  interest 
rates  charg^^.  the  length  of  the  loans, 
and  the  sta^  purposes  of  the  loans  as 
identified  ir  the  loan  agreements.  These 
factors  are  i  Afferent  for  PCECP  loans  as 
opposed  to  pjther  types  of  loans. 
Therefore.  Wb  are  not  coimtervailtng 
loans  other  t)tan  those  described  in 
section  I.A. : 

Comment  iO:  Petitioner  argues  that 
respondents  benefitted  from  Wi  QMj 
1964  warehouse  construction  loans 
during  the  review  period  because  the 
program,  asjaart  of  the  PCECP  system, 
was  not  tenninated  antil  Mareh  igi7. 
Because  thBgevemaKiit  of  Spain 
preferred  n^ldocumentation  on  the 
beneficiarie^l  under  the  program, 
petitioner  aMues  that  InsufBclent 
verification  rW|aires  the  Department  to 
use  best  infirjmatian  availabia  regarding 
the  benefits  4*ailaUe 
thepro^aiBL 

DOCPoutloa:  We  disagree.  AMioagfa 
we  were  unable  to  verify  at  the 
government  jtiie  usage  of  diis  pncram, 
we  verifiadm  the  conqianias  under 
investigatioi  ilUiat  they  did  not  have  any 
such  loans  s  I  which  principal  or  inlereat 


was  outalanAng  dving  Aewview 
period 

Comnmmtn:  IMtianar  ai^aea  that 
loans  obtateed  at  nan  riaiimtiul  rates 
fitun  die  Banoo  &(lKiar  durii^  «he 
review  parted  an  ooaBtenpaflaUe 
becanae  ifae  hank  is  a  govanHBent- 
ownad  aalMy,  dM  faactian  ofwhich  is  to 
proaaote  eMperti.  and  because  *%tterest 
rales  for  asqiort-orientad  loans  (aot 
necessarily  based  on  PCBCP)  issoed  by 
the  bank  were  preferential  and  lower 
than  normal  commercid  rates." 

DOC  PoaAioa:  We  ifisagrea 
Government  owaeisfaip  or  control  of  a 
bank  does  not  nccaasarily  lead  to  the 
conskiskm  diat  Mie  bank  is  operating  in 
other  than  a  coamMTcial  faatdon,  nar 
does  it  aiean  that  al  foods  pMvided  are 
part  d  a  oooirtervailable  program.  The 
fact  diat  the  Banco  Exterior  is 
goverament-owned  does  not 
automatically  make  all  its  loans 
preferential  and  countervailable.  In  feet. 
w«  found  Aat  interest  rates  chaiged  by 
the  Banco  Exterior  to  the  respondent 
companies  were  both  above  and  below 
the  average  coBuneicial  ratea. 
Furthermore,  we  found  no  itidication  at 
verification  diat  there  was  any  other 
govemment-sponaored  ahort-tetm  loan 
program  to  promote  exports  eacmit  the 
PCECP, 

Comment  22:  Petttioaer  aigues  that 
the  Department  should  use  the  best 
information  available  to  detenaine  that 
the  tax  deductions  taken  under  Law  46/ 
1985  and  RD 1667/1988  discovered  at 
verification  are  limited  to  a  ^aedfic 
group  of  enterprises  or  industries, 
because  no  copies  of  the  law  or  decree 
were  made  available  by  the  government 
of  Spain  or  the  respondents  and  because 
these  prograais  were  not  properly 
verified. 

DOC  Position:  Neither  of  these 
programs  was  aHesged  by  petitioner.  We 
found  use  of  diese  tax  deductions  by 
several  con4>anie8  during  verification. 
We  requested  and  have  been  provided 
with  copies  of  Law  46/1985  and  RO 
1667/1988.  The  laws  bidicate  diat  diese 
are  general  tax  provisions  which  apply 
to  all  taxpayers,  including  public 
organizations  and  individuals  as  well  as 
private  companies,  just  as  the 
companies  stated  at  verification.  Section 
775  <rf  the  Act  states  diet.  "If.  in  die 
coune  of  an  investigation  under  this 
tide,  die  administering  authority 
discovers  a  practice  which  appears  to 
be  a  subsidy,  but  was  not  included  in 
the  matters  alleged  in  a  countervailing 
duty  petttion.  then  the  administering 
authority  shall  include  die  practice  in 
the  investigation  if  it  appean  to  be  a 
subsidy  with  respect  to  the  merchandise 
which  is  the  sal^ect  of  the 
investigation."  Since  dwre  is  no 


indication  that  diese  two  tax  provisions 
appear  to  be  sabiiifies.  we  are  not 
considering  ihem  in  this  find 
determination. 

Comment  23:  Petidoner  aigues  that 
the  tax  deductton  received  by  one  of  the 
respondents  for  over-payment  of  pre- 
IVA  (value-added)  taxes  should  be 
treated  as  a  government  grant  and. 
therefore.  countervailaUe  since  nothing 
was  submitted  to  explain  the  over- 
payment of  pre-IVA  taxes  nor  why  diat 
amount  should  enjoy  a  »p«»cia) 
deduction  under  die  new  iVA  instituted 
in  1968.  Petitioner  aigues  that  die 
Department  should  not  accept  such  a 
deduction  without  bather  corroboration 
bom  die  goveniment  of  Spain  re^garding 
the  tax  consequences  of  the  conversion 
from  die  old  tax  system  to  the  new  IVA 
system. 

DOCPouiiom:  We  verified  that  die 
company  did  not  receive  benefits  from 
this  tax  deduction  daring  the  review 
period,  therefore,  we  are  not  considering 
it  in  this  investigation. 

Comment  .24:  In  its  May  16  brief, 
petitioner  states  that  a  conunerciai 
office  operatii^  in  the  United  SUtes 
under  the  au^iices  of  the  govonnent  of 
Spain's  National  Institute  for  Fostering 
EJqiorts  had  been  promoting  sales  of 
Spanish  wine  as  late  as  1985.  Petitioner 
argues  that  siace  die  office  is  stiU  in 
operation,  it  is  reasoniMe  to  assume 
that  other  sectora  of  the  Spanish  export 
market  %vere  also  being  supported 
including  die  granite  industry.  Petitioner 
requests  that  the  Department  consider 
the  existence  and  activities  of  this  office 
and  assign  a  valae  to  its  services  that 
benefited  the  Spmiish  granite  export 
industry  in  tflSO.  Petitioner  argues  diat  a 
"justifiaUe  benchmark  would  be  die 
total  advertising  costs  of  the  largest 
Spanish  exporter  at  the  year." 

In  the  same  brief,  petitioner  states 
that  the  non-confidential  venion  of  the 
antidumping  verification  report  reported 
that  one  of  the  respondents  received 
free  kiand  €rei^t  from  die  shipping 
companies.  Petitioner  argues  and 
requests  that  this  practice  be  reviewed 
with  other  Spanish  companies  to 
detenaine  the  extent  of  this 
subsidization. 

Also  hi  ito  May  16  brief,  petitioner 
alleges  that  one  of  the  respondent 
companies  in  the  United  States  is 
supported  by  an  arrangement  between 
McDonnell  Douglas  Aircraft  Company 
and  the  government  of  Spain.  Petitioner 
argues  that  this  service  is  "clearly 
government  suppcnled  and  should  be 
countervailed."  Petitioner  suggests  that 
an  appropriate  rate  would  be  the  costs 
attributable  to  a  fuO-time  «gent 
(including  commissions)  in  the  United 
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States.  Petitioner  also  cites  the  non- 
confidential antidumping  verification 
report  to  support  this  allegation. 

DOC  Position:  These  are  untimely 
allegations,  raised  after  our  preliminary 
determination  and  verification  and  thus 
too  late  for  the  Department  to 
investigate  and  verify,  as  required  by 
sections  355.34  and  355.39  of  our 
Regulations;  therefore,  we  will  not 
consider  them  in  this  investigation. 

Comment  25:  Petitioner  contends  that 
the  questionnaire  responses  were 
general  and,  therefore,  inadequate  and 
that  the  bulk  of  the  information 
regarding  the  programs  was  given  only 
at  verification.  Petitioner  argues  that 
"these  tactics  mock  the  investigative 
process  contemplated  by  Congress  in 
which  petitioner  and  the  Department 
should  be  able  to  review  data  and  issues 
in  a  timely  manner."  Petitioner  urges  the 
Department  to  make  its  determination 
using  inferences  adverse  to  the  non- 
responding  part  i.e.  the  respondents. 

DOC  Position:  We  disagree.  The 
respondents  provided  us  with  adequate 
information  to  make  the  preliminary 
determination.  At  verification,  we  were 
provided  with  back-up  documentation  to 
verify  the  information  given  in  the 
responses  as  well  as  additional 
information  and  documentation  to 
clarify  some  questions  we  had  on 
certain  programs.  This  additional 
information  was  submitted  in 
supplemental  responses  at  our  request. 
We  do  not  consider  the  additional 
information  obtained  at  verification  to 
be  sufficiently  significant  to  justify 
disregarding  the  responses  and  using 
best  information  available. 

Comment  2&  Petitioner  argues  that 
the  OECX)  loan  program  should  also  be 
treated  as  a  government-supported, 
export-financing  scheme  that  benefits 
Spanish  exporters  by  making  financing 
available  at  preferential  rates. 
Therefore,  since  the  OEGD  program 
"replaced"  the  PCECP  and  there  is  a 
lack  of  verified  information  regarding 
several  aspects  of  the  PCEC3>  and  OECD 
programs,  the  Department  should  use 
best  information  available  and  treat  as 
countervailable  all  forms  of  financing 
provided  to  Spanish  granite  producers  at 
below  the  highest  average  commercial 
market  rate  verified  by  Sie  Department. 

DOC  Position:  We  verified  that  none 
of  the  companies  under  investigation 
received  loans  under  the  OEQ) 
program. 

Verification 

In  accordance  with  section  77e(a)  of 
the  Act,  except  where  noted  in  this 
determination,  we  verified  the 
informatioln  used  in  making  our  final 
determinatioh.  We  followed  the 


standard  vnificatioii  procedurea 
including  meeting  with  government  and 
company  officials,  examlnatioii  of 
relevaat  accounting  records^  and 
examination  of  original  aoorce 
documetfts  of  the  lespoodenta.  Our 
verification  residts  are  oudined  in  detail 
in  the  public  versions  of  die  veiificadon 
reports  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-a09)  of  die  Main 
Commerce  Building. 

Suqiensioo  of  liquidatioo 

In  accordance  with  our  preliminary 
affirmative  countervailing  duty 
determination,  published  on  December 
24. 1987,  we  directed  the  U.S.  Customs 
Service  to  suspend  liquidation  on  the 
products  under  investigation  and  to 
require  a  cash  deposit  or  bond  equal  to 
the  dufy  deposit  rate.  This  final 
countervailing  duty  determination  was 
extended  to  coincide  with  the 
companion  final  antidumping 
determination,  pursuant  to  section  eoe  of 
the  Trade  and  Tariff  Act  of  1964  (section 
705(a)(1)  of  die  Act).  Under  Article  5, 
paragraph  3  of  the  Agreement  of 
Interpretation  and  Application  of 
Articles  VI.  XVI,  and  XXm  of  die 
General  Agreement  ixa  Tariffs  and 
Trade  (the  Subsidies  Code),  provisional 
measures  cannot  be  imposed  for  more 
than  120  days  without  final  affirmative 
determinations  of  subsidy  and  injury. 
Therefore,  on  April  19. 1968,  we 
instructed  the  U.S.  Customs  Service  to 
discontinue  the  suspension  of 
liquidation  on  the  subject  merchandise 
entered  on  or  after  April  22. 1968,  but  to 
continue  the  suspension  of  liquidation  of 
all  entries  or  wididrawals  from 
warehouse,  for  consumption,  of  the 
subject  merchandise  entered  between 
December  24. 1987,  and  April  22, 198& 
We  will  rcfinistate  suspension  of 
liquidation  under  section  703(d)  of  the 
Act,  if  the  rrc  issues  a  final  affirmative 
injury  determination,  and  require  dufy 
deposits  on  all  entries  of  the  subject 
merchandise  except  entries  from 
Granitos  Ibericos-(kayco,  S.A.,  and 
Santal,  S.A.  in  the  amounts  indicated 
below: 


Manu(actijrer/pn>duoar/fl«portv 

nwlsd 

rwl 

wbsUy 

Duly 

dSp(Mll 

rati 

Granitos  Cip«no>i».  SA . .„ 

S.A. .    

3.77 
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determinatioa  becMse  their  duty 
deposit  rates  era  de  arinimit  (less  dian 
0.50  percent  ad  valorem)  and  zero 
respectively.  Ilienlore.  their  entries  will 
not  be  subject  to  the  .suspension  of 
liquidation. 

rrc  Notification 

In  accordance  with  section  70S{d)  of 
the  Act.  we  will  nott^  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  die  ITC  confirms  that  it  will 
not  disclose  such  infcnmation.  either 
publicfy  or  under  an  administrative 
protective  order,  without  the  written 
oonsent  of  the  Ajaistant  Secretary  for 
Import  Administration. 

If  the  rrc  determines  that  material 
injury,  or  the  threat  of  material  injury, 
does  not  exist  this  prooeeding  wiO  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  canceDed.  If,  however,  the 
rrc  determines  that  such  injury  does 
exist  we  will  issue  a  countervailing 
dufy  order,  directing  Customs  officen  to 
assess  countovailii^  duties  on  all 
entries  of  certain  granite  fitim  Spain 
entered,  or  withdrawn  bom  warehouse, 
for  consumption,  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

This  determination  is  published 
pursuant  to  section  705(d)  of  die  Act  (19 
U.S.C.  I6nd(d)). 
June  n.  1968. 
|aa  W.  Mans, 

AaaiBtantSecretary'for  Import 
Administratiott. 
(FR  Doc  88-14540  Filed  6-27-88: 8.-4S  ara| 


DEPARTMENT  OF  DEFENSE 

raiec  ■iiuiiMiuufi  coeecnwn 
ne^julremenl  Submltled  to  OMD  for 


Acnoie  Notice. 


Granitos  Ibericos-Grayco,  SA..  and 
Santal,  SA..  are  exduded  firem  this 


The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
foUowing  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwodc  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  form,  and  applicable 
OMB  Control  Numbm:  Home  Haeldi 
Care  Demonstration.  Inpatient  Coat  vs. 
Home  Healdi  Care  Coats:  CHAMPUS 


P^^Kr^ 


Form  Tat: 


,j»*griKggga^/  ¥flt  aa.  f»i.  12«  /  Tuesday,  jme  28.  MM  /  Noaew    uSKt 


t  nd  OMB  Gonlrel  NwBber 


oBB.j 
7>ip»  o(  jMii— tBKlenriow. 
Amnw/ CMndtan  Mninr  una. 

Needs  ^  UteKTht  Horns  H&Mi 

It 


I  ensure  the  most 
t  andooit-effBCtive  benefits 
ovidadlBCHAMHJS 
.The  farm  raqoesU  ^ednc 
ieat«oilB  versiBbone 

^  costs.  This  data  is  used  by 

OCHAMI I  IS  in  detenainiag  whi^  IS 
more  cost  <  fiadive. 

Affectet  t  PubliG  Individuals  or 
household  i ;  Business  or  other  for-profit 
Freqimi  i  y:  Semiannually. 
Respotb  I  iaCa  ObUgatioa:  Required  to 
obtain  or  j  i  lain  a  benefit 

OMB  n  ^k  Officer  Mr.  Edward 
Springer.    ' 

Written  ivonunents  and 
reconmieiidations  on  ftn  proposed 
informatiflH  ooHecHan  ^oM  be  salt  to 
Mr.  Bdw«i4  Sprtager  at  Office  of 

I  and  Badget.  Deek  Officer, 
4ew  Bgecoflve  Office 
■sMagton,  DC  assos. 
>  Q§Sc8f7  Ate.  jPeatl 

^,  .^^infoRnatioRcoMection 
proposal  ii«y  be  obtained  from,  Ms. 
Raflooe4l4Mscn  WHS/DIOR,  ttis 
lefferson  I^vis  Highway.  Soite  1204, 
Ariingtoa,  nfitgiaia  2Z2(»-490Z, 


telephone  |i02)  74(MI03S. 

LM.  Bynaaiii 

AltsnmleOI^PBderal  Register  Liaison  , 

Officer.  D^kkrtinent  of Defeitee. 

June  22,  IM 

[FR  Doc  fl»fl4Se6  Piled  6-27-88;  ft45  m] 


(CPA)NoH#lk 

AOENCV:  Offtice  of  the  Secretary.  DoD. 
ACnow;  Notice. 

:  This  notice  addresses  seven 


(7)  issues  pertaining  solely  to  die 
Contracted  provider  Arrangenent  fCPA) 
Norfolk  fM^omtmtian  Prelect  The 
subjecta  oniiese  iasaes  are  (1)  Impact  of 
Medicare  Uibkage  Legislation  on  non- 
contract  NMfoAc  CPA  hospM 
providers;  m  hydntrairic  dr«^  and 
their  adnA^tration:  |S)  Non-covered 
services;  MiGase  Managamant;  (Q 

^  ICBWIJHBWICM  9BrVto08S  WIG 

(7)  History  j^nd  physicals.  Bach  isane 


addftsaaJ  wptusmts  a  finri  decision 
wnea  aMner  datnes,  expands,  or 
confirms  previoas  pratifice  in  AeCPA 
demonstration.  PiMoalion  of  Aese 
statements  seives  as  official  notification 
to  all  im^duak  participathig  in  tids 
demoRskation,  providers  md 
beneficiaries  aHce. 

iiMFiciivi  wen:  June  28, 198B,  unless 
otherwise  indicated  in  text  of  notice. 


ITMNCOMTACTt 
Terri  Katsouraida,  I^tqect  Officer. 
Program  Operations  Division, 
OCHAMPUS.  Aoreta.  Colorado  a0045- 
eeoa  telephone  (30^^-3285. 

55.  Htle  10  Unttad  States  Coda,  sections 
1079  and  10M  authcriaps  the  Secrotaiy 
of  Defense  to  contract  for  the  delivery  of 
CHAKfi>US  benefits.  Section  10B2(e)  of 
Oiapter  55  authorins  (he  Secretary  to 
estaUiah  riamonstratiQns  of  altonative 
approaches  to  deliviery  and  finaaoM  of 
CHAMFUS  heatih  benefits  and 
alternative  approaches  to 
reimhiirsMnsnt  for  Ae  aifaainistrative 
charges  fiv  heakh  care  plans.  Ilus 
section  (16M(a))  abo  allows  the 
Secretary  to  deviate  fraa  sectians  1079 
and  1008,  in  certain  ctrcumstanoes. 

In  FS  Doc.  8ft-«a<aa,  appaafii«  in  the 
Fedeaal  Msgistor  on  October  a.  1986  (51 
FR  35388).  the  Office  of  the  SecKtaiy  of 
Defense  pabhahed  a  notice  of  the 
contracted  provider  airangement  (CPA) 
Norfolk  Mental  Hedlh  Sendees 
demonstration  projjecL  lUs  mental 
health  demonstratioa  contract  awarded 
to  Sentara  Alternative  Deiiveqr  Systems 
Corporation  (doing  business  as  jiiiluin 
First  Step)  of  Norfolk.  Virginia  and 
encompassing  the  Newport  News. 
Portsraootfi.  and  Norfolk.  Viiipnia  areas, 
was  operationid  October  1. 1988.  This 
contract  afiows  for  a  demoastratkm  of 
providing  compreheoMve  mortal  health 
services  of  all  CHAMffUS  beneficiaries 
under  a  case  management  system  at  the 
lowest  safest  and  most  effective  level 
of  care. 

During  the  coarse  of  this 
demonstration,  a  number  of  nsoes  were 
raised  reqmring  clarification  and 
expulsion  of  the  intent  of  tiie  existhig 
contract  TMs  notice  addresses  seven  (7) 
sodi  issues,  each  fafiing  under  one  of 
the  above  mentioned  categories.  Each 
issue  is  listed  separately  wifli  all 
pertinent  inforanlion  f<^owing. 

1.  Impact  ofMedhjon  Liahage 
Legiaiation  on  NonoontixKH  l^rfolk  CPA 
Providea.  The  categoifes  of 
profcartonal  and  institutional  providers 
in  the  CPAmwHri  healdi demonstration 
are  CHAMTOS  authorised  institutional 
providers  and  hiAviduri  practitioners 
wno  ara  eiuer  contracted  providers/ 
pracAManera  with  Sentva  First  Step  or 


non^ontraeted  providers/practitionera. 
Of  the  eleven  inpatient  hospital  fecHities 
which  provide  psydiiatric  services  in 
the  area,  ail  but  one  participate  m 
MeAcare.  and  five  are  Sentara  First 
Step  contract  fadhties.  Approximately 
one-half  of  the  mental  health 
practitioners  in  the  demonstration  area 
are  Sentara  Rrst  Step  contract 
practitionera.  All  contract  providers/ 
practitioners  auist  participate  in 
CHAMPDS.  Contract  providers/ 
practitioaecs  agree  to  accept  the  Sentara 
First  Step  contract  rate  as  payment  in 
foil  for  their  services.  Noncontract 
providers/practitioners  who  do  not 
particulate  m  CHAMPUS  have  the 
option  to  bill  benefidaries  for  the 
difference  between  tiie  Sentara  Firat 
Step  centiact  rates  (CHAMPUS 
allowable  charge)  and  their  baled 
cteiges.  (For  purposes  of  this 
demonstration,  the  CHAKffUS 
aUowaUe  amount  is  dw  Sentara  Fuvt 
Step  contract  rate.) 

A  hospital  which  provides  inpatient 
hospital  senrices  for  vrhich  payment 
may  be  made  under  42  U.S.C.  ISKcc  is 
qualified  to  participate  under  this  title 
and  is  eligible  for  payments  under  this 
title  if  it  files  witii  the  Secretary  of 
Health  and  Human  Services  (HHS)  an 
agreement  "to  be  a  participating 
provider  of  medical  care  under  any 
health  plan  contracted  for  under  section 
1079  or  1086  of  Titie  10,  or  under  section 
613  of  Titie  38,  United  States  Code  in 
accordance  with  admission  practices, 
payment  raeOiodology,  and  unounts  as 
prescribed  under  joint  regulations  issued 
by  the  Secretary  (of  Health  and  Human 
Services  (HHS))  and  by  the  Secretaries 
of  Defense  and  Transportation,  in 
implementation  of  sections  1079  and 
1066  of  Titie  la  United  States  Code. 

This  Medicare  linkage  legislation 
requires  hospitals  that  participate  in 
Medicare  to  abo  participate  on 
CHAMPUS  daiau.  It  applies  to  non- 
contracted  Norfolk  CPA  hospital 
providers  tfiat  are  Medicare 
partidpatiag  provldera.  OCHAMPUS 
hascoodadad  that  it  was  not  dear  it 
for  putpoaes  of  a  demonstratton.  the 
liniosge  wastautoautic  or  notice  was 
required.  To  avoid  disputes 
OCHAMPUS  has  oendaded  tiiat  it  will 
give  notice  before  implementing  die 
Medicare  liidcage  in  this  demonstration. 
Consequentiy,  non-contracted  hospital 
providen  who  are  Medicare 
participatiag  hoapitals  are  required  to 
partidpate  in  CHAMPUS  due  to  the 
Mencare  linkage  and  mast  accept  the 
Sentara  Hrst  Step  contract  rate  and  net 
seek  relinlnirsenient  irom  Qie 
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beneficiary  for  any  amount  over  the 
Sentara  First  Step  contract  rate.  - 

2.  Psychotropic  Drugs  and  Their 
Administration.  Reimbursement  for 
inpatient  psychotropic  drugs  and  their 
administration  is  included  in  the  Sentara 
First  Step  contract  rate  used  to 
reimburse  facilities.  Injectable 
psychotropic  drugs  administered  by  a 
physician  in  his/her  professional  office 
are  reimbursed  for  the  cost  of  the  drug 
and  its  administration  by  Sentara  First 
Step.  Prescriptions  for  psychotropic 
drugs  are  not  reimbursable  by  Sentara 
First  Step,  but  may  be  submitted  to  the 
fiscal  intermediary  for  the  Mid-Atlantic 
region. 

3.  Non-covered  Services.  Contracted 
providers  will  accept  the  contractor- 
determined  allowable  charge  as 

Eayment  in  full,  holding  the  beneficiary 
armless  for  any  disallowed  charges. 
CPA  contracted  providers  shall  not  bill 
for  or  collect  from  a  CHAMPUS 
beneficiary  any  additional  amounts  for 
care  not  covered  under  CHAMPUS.  The 
only  exception  to  this  is  when  specific 
prior  written  authori2ation  by  the 
beneficiary  acknowledges  that  care 
outside  the  scope  of  CHAMPUS 
coverage  will  be  provided  to,  and  paid 
for  by.  the  CHAMPUS  beneficiary. 

4.  Case  Management.  The  CPA 
Norfolk  demonstration  project  is 
operated  under  a  case  management 
system  to  ensure  appropriateness  of 
care  and  reduction  of  unnecessary 
services.  This  system  reviews  and 
preauthorizes  the  care  received  by  all 
patients  regardless  of  provider 
(contracted  or  non-contracted)  and  level 
of  care  (inpatient  outpatient  etc.).  The 
system  description  is  lengthy,  and  it  is 
not  considered  necessary  to  reiterate,  in 
this  notice,  a  process  that  has  been  ii^ 
place  since  inception  of  the  [ 
demonstration  on  October  1, 1986,  for 
which  notice  was  given  in  FR  Doc.  86- 
224326  (51  FR  35388).  Rather,  changes  in 
case  management  will  be  highlighted 
(with  effective  dates),  in  this  notice.  | 

a.  Timely  Submission  of  Practitioner 
Treatment  Plans  (FTP's).  In  an  effbrt  to 
assure  timely  submission  of  Practitioner 
Treatment  Plans  (FTP),  effective  August 
1, 1988,  Sentara  First  Step  will  begin 
notifying  beneficiaries  by  written 
document  or  telephone  of  the  date  the 
FTP  is  due  to  Sentara  First  Step,  that  the 
FTP  for  continued  service  has  not  been 
received,  that  current  authorization! 
expires  on  a  specific  date,  and  that 
continued  care  may  not  be 
preauthorized  until  the  FTP  is  submitted 
by  the  practitioner  and  processed  by 
Sentara  First  Step. 

b.  Administrative  Denials.  Effective 
August  1. 1988,  a  failure  to  comply  with 
case  management  procedures  l^  die 


beneficiary,  an  individual  practiticNier  or 
an  institutioaal  provMn'  will  result  in  an 
adnrinistrative  denial  of 
preauthorization  of  the  requested 
services.  Sentara  First  Step  shall  notify 
the  party(ies)  requestii^ 
preauthorization  that  the  request  has 
been  derded  for  failure  to  comply  with 
case  management  procedures,  llie 
notice  will  also  inform  the  party(ies)  of 
their  right  to  file  a  claim  within  90  days 
of  the  date  of  the  delivery  of  services 
which  were  not  preauthorized.  and  of 
their  right  to  appeal  should  payment  for 
the  claimed  services  be  denied. 

(1)  Contracted  Providers.  Contracted 
providers  must  comply  with  case 
management  as  defined  in  the 
contracted  provider's  contract  with 
Sentara  First  Step. 

(2)  Non-contracted  Providers,  (a) 
Sentara  Hrst  Step  will  deny  payment  of 
claims  for  non-contracted  providers 
whose  patients  do  not  comply  with  case 
management  until  the  actions  in 
paragraphs  1, 2,  and  3  below,  take  place. 

1  Conduct  of  an  intake  assessment. 
Intake  assessment  is  described  as  the 
first  step  in  the  case  management 
system,  i.e.,  the  beginning  of  the 
patient's  treatment  across  any  level  of 
care.  The  patient  enters  an  intake  center 
where  an  assessment  of  the  patient 
needs  are  accomplished.  This  involves 
informal  gatherings,  family  member 
interviews,  cUnical  assessment  referral 
for  care,  and  preauthorization.  Crisis 
intervention  is  available  with  immediate 
help  when  warranted. 

2  Submission  of  the  following 
documentation. 

a    For  inpatient  care,  those  non- 
contracted  practitioners  whose  patients 
do  not  go  throi^case  management 
prior  to  the  initiation  of  treatment  must 
submit  the  following  before  payment 
will  be  considered. 

(1)  A  release  of  information  form, 
amended  to  include  beneficiary 
financial  risk  of  not  going  through  intake 
and  prospective  case  management 
accompanied  by  a  Statement  of 
Nonavailability. 

[2)  An  initial  FTP,  or  an  equivalent 
document  which  provides:  (a)  Initial 
diagnosis;  (b)  formulation  of  risk  factors 
and  causation;  (c).  precipitating  factors 
requiring  hospitalization:  (d)  anwopriate 
treatment  plan  including  immediate 
(first  five  days  of  hospitalization),  and 
long  term  (to  discharge  from  treatment) 
objectives;  and,  (e)  criteria  for  discharge 
(from  an  inpatient  level  of  care)  and 
appropriate  timetable  for  attaining 
objectives  and  discharge  date. 

[3]  A  discharge  FTP  which  provides: 
(a)  Diagnosis;  (b)  specification  of 
pro^ss  (to  include  how  eadi  initial  and 
intermediate  ti^eataent  plan  ob|ectives 


were  met  how  demonsteted  and 
when):  (c)  fectors  indicating  discharge  to 
next  level  of  care;  (d)  apprtpriate 
treatment  plan  for  Aext  level  of  care  to 
include  long  teira  ob}ective8  and  any 
changes  from  original  long  term 
objectives:  and.  (e)  criteria  for  discharge 
from  next  level  of  care  and  from 
treatment 

[4\  Copy  of  complete  clinical  record 
pertainii^  to  the  patient 

(5)  Copy  of  the  Global  Assessment 
Scale  (GAS)  (or  CBCL  or  SCLOO) 
assessment  at  start  of  treatment  and  at 
(fischarge  from  each  level  of  care,  as 
appropriate  for  the  patient 

b    For  outpatient  care,  those 
noncontracted  practitioners  whose 
patients  do  not  go  throu^  case 
management  prior  to  the  initiation  of 
treatment,  must  submit  the  following 
before  payment  will  be  considered. 

(7)  A  release  of  information  frpm.  as 
above  for  inpatient 

(2)  An  initial  FTP.  dated,  signed,  and 
submitted  to  Sentara  First  Step  which 
includes:  (a)  Initial  diagnosis;  (b) 
formulation  of  risk  factors  and 
causation;  (c)  (nredpitating  factors 
requiring  treatmeul;  (d)  appropriate 
treatment  plan  including  immediate 
(fost  five  units  of  treatment), 
intermediate  (next  twelve  units  of 
treatment),  and  long  term  (to  discharge 
from  treatment)  ol^ectives;  (e)  criteria 
for  disdiatge  and  appropriate  timetable 
for  attaining  treatment  objectives  and 
discharge  date:  and.  (f)  justification  for 
any  psychological  testing  included  in 
treatment  pla«. 

{3]  A  FTP  which  provides:  (a) 
Diagnosis:  (b)  specification  of  progress 
with  respect  to  immediate,  intermediate, 
and  long  range  objectives,  as 
appropriate,  and  how  the  objectives 
were  met  and  when;  (c)  factors 
indicating  continued  treatment  on  an 
outpatient  basis;  (d)  appropriate 
treatment  plan  for  additional  treatment 
at  this  level  and  any  changes  fit>m 
original  long  range  objectives:  and,  (e) 
revised  criteria  for  discharge  from 
treatment  if  any. 

(4)  Copy  of  clinical  progress  notes 
which,  at  a  minimum,  indicate  the 
following:  (a)  Date  of  each  unit  of 
service;  (b)  description  of  each  unit  of 
service  delivered:  (c)  progress  toward 
meeting  treatment  objectives  that 
occurred  during  each  delivery  of  service: 
(d)  dumge  in  diag^MMis  and  reasons 
therefore;  (e)  results  from  testing:  (f) 
changes  in  treatment  plan  and  reasons 
tiierefore;  (g)  chaoses  in  discharge 
criteria  and  reasons  therefort;  and  (h) 
justification  for  ditmges  in  level  of  care, 
if  apiM«pri«te. ' 
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IS)  Copy  of  the  GAS  (or  CBCLw 
SQJ90)  asseMment  at  start  of  traalment 
and  at  time  pfsubniisshNi  of  the 
subsequent  FTP.  as  appropriate  for  the 
patient 

3  Submisi^  of  claims  by 
in8titutional|froviders  and  individoat 
practitioners  Mthin  90  days  of  the  date 
of  the  deHvetV  of  services.  Qaims 
received  aftff  90  days  will  be  returned 
to  the  submning  party  unpaid.  (The 
CHAMFUS  Hegulatian  (DoD  6010.8-11) 
allowing  claiiis  to  be  submitted  by 
December  3ii  of  the  year  foUowiiDg  the 
year  in  whiclj  the  care  was  rendered  is 
not  appiicaU^  to  the  Norfolk  CPA 
demonstrati^.)  This  filing  deadline 
pertains  onlVito  claims  submitted  for 
services  whidh  have  been 
administratiyiely  denied. 

(b)  The  caue  manager  that  would  have 
been  assign^^  to  the  patient  will  review 
the  documentation  submitted  as 
required  in  paragraph  4.b.(2)(a)2  above. 

(c)  The  Tr^^tment  Plan  Review  Team 
(TWIT)  wiU  Review  the  practitioner's 
documentatijxu  the  Case  Manager 
Treatment  Rktoort  (CMTR)  and  any  other 
information  bbtained  by  the  consulting 
psychiatrist  ftom  the  practitioners 
involved  and  detennine  the  medical  and 
psychological  necessity  and 
appropriateiMss  of  level  of  care  for  each 
unit  of  care  a^livered. 

(d)  The  M«4ical  Director  and 
President.  S<^tara  First  Step,  will 
review  the  TfiRT  determinations  and 
changes  in  these  determinations,  as 
approiviate.  Hirith  notification  of  final 
determinations  to  beneficiaries  and 
providers/practitioners. 

(e)  Paymeiii  is  based  on  the 
contractor's  j-ites  in  force  as  of  the  date 
of  delivery,  fpf  those  services  that 
would  have  been  preauthorized  based 
upon  medical  land  psychological 
necessity  of  >iich  care  at  the  level  of 
care  that  would  be  appropriate  given  the 
model  of  care  described  in  the  contract. 
All  care  delivered  outside  that  scope,  as 
determined  tij  the  TPRT  and  finalized 
by  the  Medidal  Director  and  the 
President,  Serf  tare  First  Step,  shall  be 
denied. 

(f)  Beneficiaries  and  providers/ 
practitionersiihall  be  notified  of  such 
decisions,  induding  their  rights  to 
reconsideratran  and  appeal,  by  the 
issuance  of  air  i  Explanation  of  Benefits 
(EOB's).       T 

c.  Appealsl  Following  receipt  of  a 
claim  for  payment  for  services,  Sentara 
First  Step  shtll  issue  an  initial 
determination  to  appropriate  parties. 
The  initial  determination  will  be  based 
on  the  medicm  and  psychological 
necessity  of  ne  care,  Uie 
appropriateness  of  the  level  of  care,  and 
compliance  %vtth  case  management 


procedui«t,  regardless  of  the  {wesence 
of  preaothorization.  Any  party  io  the 
initial  detenBiiiBtion,-eMdq>(  tiie 
beneficiaiy  in  a  cantrwted  provider 
situation,  who  is  dissatisfied  widi  the 
initial  determination  may  request  a 
reconsideration.  The  request  must  be 
mailed  within  60  days  of  the  date  of  the 
notice  of  the  initial  detenninatfon.  It  is 
the  responsibility  of  die  appealing  party 
to  submit  the  documentation  required  to 
establish  entitlement  to  payment  for  the 
services  provided.  The  reconsideration 
determination  is  final  if  one  or  more  of 
the  following  exist:  (a)  The 
reconsideration  detSrmination  finds  that 
a  contracted  provider  did  not  c(Hnply 
with  case  management  procedures;  (b) 
the  reconsideration  determination  finds 
that  a  non-contracted  provider  did  not 
comply  with  case  managemoit 
procedures  or,  as  an  alternative,  did  not 
comply  with  the  requirements  in  4.b.(2) 
above;  (c)  the  amount  in  dispute  is  less 
thui  $50.00;  or.  (d)  a^ieal  rights  have 
been  offered,  but  a  request  for  formal 
review  was  not  mailed  to  OCHAMPUS 
within  60  days  of  the  notice  of  the 
reconsideration  determination. 

5.  Beneficiary  Liability  for  Care.  a. 
Contivcted  Providers-^  beneficiaries 
receive  services  from  a  contracted 
provider,  tiiey  are  at  financial  risk  for 

(1)  Required  co-payment  and 
deductible;  and 

(2)  Noncovered  care,  or  clare  not 
preauthorized  for  which  the  practitioner 
has  provided  the  beneficiary  with 
written  advance  notice  concerning  the 
beneficiary's  financial  liability. 

(3)  Failure  to  cooperate.  (See  c. 
below.) 

b.  Non-contracted  Providers— If 
beneficiaries  receive  services  fit)m  a 
non-contracted  provider,  they  are  at 
financial  risk  fon 

(1)  Co-payment  and  deductible; 

(2)  Balance  billing  for  practitioners 
who  do  not  accept  assignment,  except 
for  Medicare  participating  hospitals; 

(3)  Cost  of  care  denied  by  Sentara 
First  Step,  as  upheld  by  the  appeals 
process  for  lack  of  medical/ 
psychological  necessity  or  lack  of 
Sentara  First  Step's  approval  of  the 
appropriate  level  of  care; 

(4)  Any  noncovered  care  (services 
which  are  not  CHAMPUS  covered 
benefits);  and 

(5)  Any  care  provided  which  has  not 
been  documented  for  case  management. 

c.  Failure  to  cooperate— Contracted 
providers  can  bill  beneficiaries  for  care 
denied  by  Sentara  First  Step  if  the  basis 
of  that  denial  is  that  the  beneficiary 
refused  to  comply  with  Sentara  Firat 
Step's  case  management  procedures  or 
requirements.  Practitioners  who  bill 
beneficiaries  under  these  circumstances 


should  have  appropriate  documentation 
to  demeiMrate  that  the  beneficiary 
refused  to  comply  witii  Sentara  First 
Step's  case  management  system. 

6.  Non-mental  Health  Medical 
Services.  Contaractual  provisions  have 
been  revised  involving  non-mental 
health  medical  services  as  follows: 

Effective  May  1, 1968.  non-mental 
health  medical  services  which  are 
delivered  on  or  after  May  1, 1988  (for 
example,  surgery,  radiology,  or 
laboratory  services),  not  related  to  the 
mental  health  diagnosis  rendered  during 
the  course  of  a  mental  health  treatment, 
and  for  which  a  separate  charge  is 
made,  will  be  separately  billed  by  the 
provider  on  a  CHAMPUS  claim  form  for 
benefit  and  reimbursement 
determination  by  the  CHAMPUS  fiscal 
intermediary  for  the  Mid-Atiantic 
region.  Non-mental  health  services 
include  diagnostic  services  required  to 
rule  out  medical  bases  for  mental  health 
diagnoses.  For  inpatient  services,  if  a 
ben9ficiary  receives  care  for  medical 
diagnosis  and  a  mental  health  diagnosis 
and  the  medical  diagnosis  is  primary 
and  reimburseable  under  CHAMPUS 
DRG's,  the  conb-actor  (Sentara  Firat 
Step)  shall  forward  such  claims  to  the    -  , 
Fiscal  Intermediary  for  the  Mid-Atiantic 
region  for  processing.  If  the  beneficiary 
receives  care  for  a  medical  diagnosis 
and  a  mental  health  diagnosis  and  the 
medical  diagnosis  is  either  not  the 
primary  diagnosis  or  is  not  subject  to 
reimbureement  under  CHAMPUS  DRG's 
(to  include  services  rendered  in  DRG 
exempt  facilities),  Sentara  Firet  Step 
shall  be  responsible  for  hospital  room 
and  board  charges,  based  on  the 
primary  diagnosis  as  well  as  associated 
mental  health  services.  Sentara  Firat 
Step  shall  forward  to  the  fiscal 
intermediary  a  copy  of  the  claim,  along 
with  information  on  any  reimbursements 
made  for  mental  health  services.  The 
fiscal  intermediary  will  adjudicate  the 
claim  for  non-mental  health  care  on  the 
basis  of  the  line  items  appropriate  to  the 
medical  services  provided,  to  include 
those  rendered  by  hospital-based 
phsyicians. 

7.  History  and  Physicals.  Effective 
retroactively  to  October  1, 1986,  when 
the  initial  history  and  physical  is 
performed  and  billed  for  a  psychiatric 
admission  in  the  CPA  demonstration, 
the  physician  providing  the  service  may 
be  reimbureed,  whether  or  not  he/she  is 
the  attending  physician,  by  the  CPA 
contractor  (at  the  contracted  rate). 
Although  retroactive  to  inception  of  the 
CPA  demonstration,  Sentara  Firet  Step 
will  not  be  required  to  search  their  files 
for  those  claims  that  may  have  been 
denied  prior  to  issuance  of  this  policy. 
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data.  J 


10  US£.  aOB,  Sacma^of  *a  Ak 
Force:  Powers  and  Dutiee:  delegaties  as 
implemsamd  by  Air  Feme  Hogriatien 

Professional  MMaiy  BdMaten.  UBAFB 
Suppleaiem  1. 


RiecofiaaM 
dalaof 


Used  for  student 
k>cMar 
student 
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24KB 


orauGNUMt: 
Records  fi  om  this  system  of  records 
may  be  discl(ised  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 
Records  are  jtlsed  to  verify  past 
attendance  and  final  academic 
8tanding/aw|4rds. 


Tssas 


POUCmANOi 

nctukvmo.  I      _. 

DiSMMMO  OP  MkOMM  M  TNI  •¥»«•: 
STONAOl:         j 

Maintainel^  in  file  folders. 

VABIUltn 


Filed  by  n 


r 


safeouahos: 

Records  af^  accessed  by  custodian  of 
the  record  sjf^tem  and  stored  in  locked 
cabinets  or  riooms. 

RETENTION  Allill  disposal: 

Destroy  10  Vears  after  student 
completes  ti^ining  by  tearing  into 
pieces,  shredding,  pulping,  macerating, 
or  burning. 

SYSTEM 

Command^ tits  at  7027th  School 
Squadron.  Ksbaun  AS,  GE;  7028th 
School  Squa4|on,  RAF  Upwood,  UK:  3d 
AF  NCO  Leadership  School,  RAF 
Upwood.  UK|  tieth  AF  NCO  Leadership 
School,  ZaraM)za  AB.  SP:  and  17th  AF 
NCO  Leadership  School,  Lindsey  AS, 
GE.  ^^ 

NOnnCATNMtl 

Requests  fif^m  individuals  should  be 
addressed  to|^e  System  Manager. 

RECONO  ACCC4«  PNOCBNMM: 

Individual  dan  obtain  assistance  in 
gaining  access  bom  the  System 
Manager. 

'  n  1 1 1 1 1  iiitfl  n^ynnnt  rnoriniwifi. 

The  Air  Force's  rules  for  access  to 
records  and  iat  contesting  cmd 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  Systjon  Manager  and  are 
published  in  Air  Force  Regulation  12-35 

(32  CFR  Part  neb). 

I 

RECOnOMMMG^CAl 

Individual  student 


None. 
F053  AFAD 


Registrar  R^rds. 


svsTm  location: 

United  States  Air  Force  Academy 
(USAFA).  Colorado  Springs.  CO  80640- 
5701. 

CATBOOMB*  OP  MOIVBUAtt  COVmn  BV  TW 


Air  Force  Academy  cadets. 


CATBOOWM  OP  WCONOt  1  THE  SVS11. 

(1)  Data  used  in  the  candidate 
selection  process  for  the  USAF 
Academy,  including  high  school  records, 
admissions  test  scores,  candidate  fitness 
test  scores,  medical  qualification  status, 
letters  or  recommendations,  address, 
phone  number,  social  security  number, 
race,  height,  weight,  citizenship, 
statement  of  reasons  for  attending  the 
Academy,  nomination(s),  preparatory 
school  or  college  record,  if  applicable, 
service  academy  precandidate 
questioimaire;  (2)  Permanent  record 
cards  (transcripts),  special  orders,  grade 
and  quality  point  averages,  course  grade 
distributions,  general  and  academic 
orders  of  merit,  military  dependents  on 
merit  lists,  squadron  assignments, 
academic  program  summaries, 
matriculation  rosters,  biographical  data 
sheets,  military  parents,  cadets  whose 
fathers  are  general  officers,  letters  of 
evaluation  from  high  schools  or  colleges. 

AUTHOMTV  POR  MAafTAMMQ  TNB  CVSTEM: 

10  use  Chapter  903,  United  States  Air 
Force  Academy;  Executive  Order  9397. 

PURPO«c(s): 

(1)  Forwarded  by  the  Admissions 
Directorate  to  form  the  nucleus  of  the 
Master  Cadet  Personnel  Record  for 
candidates  selected  to  attend  the 
Academy.  Used  to  procure  various 
biographical  information  on  incoming 
cadets  for  press  releases.  (2)  Used  to 
evaluate  academic  and  military 
achievement  and  to  coordinate  statistics 
relating  to  cadet  strength  and  attrition. 


NOUriNE  Um  OP  RKOMM  MAMTAMBD  M 
TMI  •VOTBM,  MCUIOMa  CATMOMBS  OP 
USERS  AND  THB  PURPOBB  OP  BUCN  USSS: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 
Information  from  the  system  may  be 
disclosed  to  members  of  Congress  in 
connection  with  nominations  and 
appointments.  Biographical  information 
on  incoming  cadets  may  be  used  for 
press  releases. 

POUOBS  AND  PRACTIGSB  POR  STORMM, 


MTNBCVSTEMB: 


•toraob: 


Maintained  in  file  folders,  computer 
and  conq)uter  output  prodocts. 
microform  and  notebooks/binders. 


RETWaVAaiUTV: 

By  name  and/or  Social  Security 
Number  (SSN). 

tareouARos. 

Records  are  accessed  by  custodian  of 
the  record  system,  by  per8on(8) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties,  who  are  properly  screened  and 
cleared  for  need-ta4cnow.  Records  are 
stored  in  locked  cabinets  or  rooms,  safes 
or  vaults,  and  computer  storage  devices 
protected  by  computer  system  software. 


(1)  Records  on  candidates  who  are 
appointed  are  received  fit)m  the 
Admissions  Directorate  to  be  included 
in  the  Master  Cadet  Personnel  Record. 
(2)  Destroyed  upon  separation  or 
reassignment  or  when  no  longer  needed. 

SYSTEM  MANAQER(S)  AND  AOORESS: 

Chief  of  Cadet  Examinations  and 
Records  (DFRR).  USAF  Academy, 
Colorado  Springs.  CO  80840-5701. 

NormcATiON  procedure: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

RECORD  ACCESS  procedures: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager. 

CONTEST1NQ  RECORDS  procedures: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35 
(32  CFR  Part  806b). 

RECORD  BOURCE  CATBOORIES: 

Information  obtained  from 
educational  institutions,  from  automated 
system  interfaces  from  the  individual  on 
forms  filled  out  as  a  candidate.  College 
Entrance  Examination  Board  and 
American  College  Testing  scores,  Air 
Force  medical  examinations,  individual 
letters  of  recommendation,  and  from 
individual  and  personnel  records. 

EXEMPTIONS  CLAMKD  POR  THE  BVSTEM: 

Parts  of  this  system  may  be  exempt 
under  5  USC  552a(k)(5).  The  exemption 
rule  for  this  system  is  contained  in  Air 
Force  Regulation  12-35  (32  CFR  Part 
806b). 

F20SAF9BA 


Space  Human  Assurance  and 
Reliability  Program  (SHAIV). 


F»dfHU#rtw  y  Vol  ia>  No.  1»  y  T«e»day,  tuM  2t  Wm  /  tMkM 


svsTiH  location: 

HQ  SD/CLRX.  P.O.  Box  «28iO.  Les 
Angeles  AFB.  Los  Angeles,  CA  90009- 
2960;  WSMC/SP.  Vandenberg  AFB,  CA 
93437-6021: 8550  SPS/SPA.  Pafrick  AFB. 
FL  32S2S-fiZ15;  CSTC/ VCffi.  PX).  Box 
343a  Oninirica  AFaCA  94088-3430:  and 
AFWL/SP.  mrthnd  AFB,  NM  87118- 
600& 


CA- 


•VIME 


Military,  civilian  and  contractor 
personnsl  «v))o  require  SHARP 
certification  for  unescorted  entry  to 
specified  space  launch  and  operaUons 
related  fadlities  aad  areas  at  designated 
locations  administered  by  the  DOD  or 
by  the  National  Aeronautics  and  Space 
Administrotion  (NASA),  or  who  occupy 
(tes^nated  SHARP  space  related 
positions  at  these  same  locations. 


CATEOOW  Of  I 

Documentation  used  to  request 
certification,  to  inclnde  6ie  applicant's 
social  seoority  number,  date  and  place 
of  birth,  icvel  of  security  investigation, 
medical,  Hnancial,  and  arrest 
information,  and  data  pertaining  to  the 
applicant's  certffication.  such  as  date  of 
certification,  date  certification 
suspended,  withdrawn,  or  denied  (as 
appropriate)  and  date  recertificatioQ 
required. 

MTTHOMTV  FON  HAMT  AWHMQ  IME  SVSTOt 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Power  and  duties;  delegation  by: 
As  implemented  by  Headquarters  Space 
Division  Regulation  55-3,  Space  Human 
Assurance  and  Reliability  nt>gram: 
Executive  Order  9997. 


To  screen  and  evaluate  peraoraiel  for 
unescorted  entry  to  specified  space 
launch  and  operations  related  facilities 
or  areas,  or  who  nay  occopy  positions 
at  certain  USAF  or  NASA  installations 
reqairing  certification  as  designated  by 
the  ooinnander  of  such  iastatlatiotts. 


t  OF  MCOIiaO  aUUNTAMEO  W 

TMK  tvsrai.  McuiBMacAmomis  or 

USERS  AND  TW  niRMK  OF  SUCH  uses: 

Records  from  the  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  oaes  puUishes  by  tlie  Air  i^eroe. 


Maintained  in  file  folders,  binders, 
card  files,  and  on  computer  oatptft. 


[  social  s«curit|r 


Recotds  are  soossssd  hy  the 
autaUm  d  ths  lOooRis  aysimn  aadhy 
personnel  responsible  for  servicing  the 
record  system  in  performance  of  their 
official  dudes  who  are  propeny 
screened  and  cleared  for  need-to-know. 
Records  are  stored  In  locked  criiinetsor 
file  coDtaioeca.  ta  lockad  rooms  or  vaults 
or  areas  over  whidi  secure  controls 
have  been  astabiished.  Records  are 
controlled  by  oon^puter  system  software 
and  perswuiel  screening. 

Records  are  deslioyed  as  sooit  as  they 
are  no  longer  needed.  Destruction 
method  inchnes:  sntMiHRg.  pnping, 
bumiBgi  oi'  Iranal. 

Headquarten  Space  OivisiaB.  Deputy 
ComraaBrier  for  LauBcfa  ^sterns.  HQ 
Sl^CaiUC  PXX  Box  9igi9.  Los  Aaseles 
Am  Los  Angeles.  CA  90009-4»ea 


Ubraiy.  BUs  tUA.  GoBtK  AFS.  AL 
36114-5ru. 


CA- 


NOmCATIOMI 

Requests  from  individuals  should  be 
addressed  to  ths  syston  manager  or  the 
system  locatioo  where  the  certification 
was  reoordsd.  bidividuals  wiU  be  asked 
to  provide  nasne.  social  security  nundier. 
or  both,  to  Eacilitate  access. 


Writtm  requests  riiould  be  notarised 
and  addroseod  to  the  system  manager  or 
to  the  system  location  where  the 
certification  was  recorded.  For  personal 
visits,  the  individual  anray  be  asked  to 
show  a  ^wM  identificatton  card,  a 
driver's  ficsnse.  or  some  similar  proof  of 
identity. 

The  rales  for  access  to  records  and  for 
contesting  aad  appealing  initial 
determinations  1^  ^  iadividual 
conceraed  amy  bs  <d}taiasd  from  the 
system  manager  and  are  published  in 
Air  Pbtos  Regukrtion  12-85  (32  CFR  Part 
806b). 


laforaMtioB  is  provided  by  the 
individsaL  his/ hsr  supervisor  and  te 
servicing  sscuiity  policy  organisation. 

FOaTIIBSVSISMf 


Noae. 
F215Mf  A 


Air  University  (AU)  Library  Patnm 
Database. 


Military  and  civilian  students  in  the 
various  schools  ct  Air  University; 
active-duty  Air  Fbree  personnel 
assigned  to  Maxwell  AFB  and  Canter 
AFS;  civilian  federal  employees  at 
Maxwell  aad  Goatsn  sattitary  retirees 
livmg  ia  Ihs  arsse  stadsats  at  k>cal 
universities  wiioas  libraries  have  a 
reciprocity  agreement  with  AUL 


CATiaomes  OF  naeoaaB  M  VMK I 

Name.  rank.  SSN.  local  address  and 
phone  and/or  base  address  on  phone, 
typeH)f-patron  and  librarj^^lvilego 
coides.  expiration  date  of  patron 
registration. 


Filed  by « 
number. 


PHoMiy  Sits:  Ak  IMsersHir  UhMy. 
Bldg  IMS.  Maxwril  AFB.  AL  39112-6564. 
Branch:  USAFS^sr  MCO  Acadsny 


War  Department  Genand  Order  #18 
(May  25, 1920)  (authorized 
establishment  of  The  Air  Service  School, 
the  first  Air  Usisasity  prsdecessor.  at 
Ungley  Held):  Air  University  General 
Order  *3S  (Aagast  28, 1949)  (authorized 
establishment  of  Air  University  library); 
Executive  Order  9397. 

FUNFoac(a): 

To  allow  Library  Circalation  staff  to 
cany  oat  the  following  tasks  required 
for  operating  an  aatonated  circalation 
system:  Greala  and  laaiatian  records 
identifying  iadiviAuls  as  authorized 
borhiwcrs;  issue  Ubrsty  cvds  bearing 
authorization  number  charge  materials 
out  to  properly-identified  patronship 
produce  ovntlue  notices  for  follow-up  of 
deliaqoent  borrowers;  dear  records  of 
departing  patrons  aad  delete  their 
names  from  the  data  base  of  authorized 
borrowers. 


MAarrANicom 

OF 


Records  from  the  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 


STORAQS: 

Automated,  maintained  on  computer 
storage  devices. 

NErmcvAaajmn 

By  naais.  SSN,  aad  library  card  bar 
code  number. 


Records  are  accessed  by  Library 
Circulation  staff  in  the  perfowaaca  of 
their  duties,  and  by  Lifasaiy  Systeos 


/  Vai  a.  No.  t2t  /  T— tday,  Jane  18. 


/ 


•tafFin 


pciyMinnwti 


.4»i 
PatroD  xejt  oid«  of  mlHtfiy  mmi 
attandiqg  A^  Uidvacd^  Mfto^  an 
purged  from  the  mtatuaaoooidiiigto 
graduation  Iqate  m  &e  sdiools.  A&  other 
patron  reconls  are  purged  three  yean 
from  registration  date.  Prinlaato  ( 


iDiBiieBt  MJL/iSSi  ndg 


1iH|uiiies  ihoBid  be  directed  to  The 
System  Mai^iger. 


Individual  aajf  aak  the  %steBi 
Maaager  fdJ^  access  to  hb/lMr  own 
record.      1 1 

The  Air  force's  rules  far  i 
records  and>  for  c— tertag  and 
appealing  mitial  determiaaliaas  bf  <he 
individual  cbncemed  BMjr  be  ohftaiaed 
from  the  S^^tem  Manager  and  ace 
published  fa  Air  Force  Regulation  12-35 
(32  cut  PaH  800b). 


Data  inpst  bom  iiAmaatioB  pravidad 

by  individiiai  otally  aad/ar  oa  patoea 
regialralia4ifcrac  dala,  loaded  fraai 
mapKicttLpaaer  tape.  oUalnad  from 
MFC  date  t^ias  auch  as  the  npaUM 
Management  System. 


None.      I 
(PR  Dec. »  iOV  nied«-r-flk  •«  aai] 

i0BKyi»<1 


DGRAimi^  OF  DEFENSE 

Corpa  Of  fngineara,  Dapartmant  of 

ttiaAnny|| 

DEPAimy^MT  OF  TI4E  IMTEIIRM 

Buraau  of;  ^nd  Managameirt 
(FEIS  8IJNM(-Pr-M-O0»-17»-ttt«| 

RnaiE 
fdktha 


iPnMhoaBa 

¥  ■Usaaiifleml 
Alaska  S^  Offica-laleriar  aad  U^ 
Army  Coqtt  at  Eagineers.  ft  laatfa 
District— pefense. 


SUMMMIV:  PunoBnt  to  the  lequhentents 
of  the  National  EnvironaniAm  V^ct 

Act  Ot  aSSBL  HQMQS  V  S0TCQ^  "^^^tttk  ulttt 

the  Bureau  of  Land  ManaganefltlSLM) 

andd>eU.S.. 

(USACQaaor^ 

have  released  a  FEIS  for  the  prapeeed 


TAGS.  This  timed  FEISalaa 
ihaanwianinantd  dnnieatetion  for 
proposed  action  by  dw  Economic 
Regulatoiy  AdialulrtiaBon   Biergy.  tfn 
Federal  Baaqgy  Beg^laiy  raiBaiissisa 
and  the  Forest  Service— Agricultuia.  with  %kb  f 

:  A  liaiited  oumbw  of  aqpieio^ — Proposed 


me  reoerei  ^neigy  mgoiBiDiy 
Commiasinn  ffHtQ  tp  anpport  fts 
actions  uniJHi  aec8on3t>ithe  Natural 
Gaa  AxAtm^peoretjr  oisapprawe  the 
|naeeve  expert  at  nBoeraon  Bay.  iiie 
FEIS  also  serves  as  a  bailB  for  Forest 
Safvase  acntaaa^ai  fienaaai  rorest  ibuqs 
adiaoent  to  Aadetsaa  Bay,  rituiM  a 
pending  tfaarfsr  aff  nertria  NaHonal 
Forest  lanii  a^lecftad  by  the  State  of 
AUafcawaiUmiliiu. 

Na  teaHenH  VBaaarvaiion  SyeteiR  Unit 
lands  an  anaaaa  vy  tate  pieposed 


TaeTA^DnSB  snared  In  accora 
ar«CRtl9B2.20. 
vy  RiM  and 


the  TAOS  VnS  are  avaSabla  upon     7       USAGE  adl  %fa  oaariMoned  upon  receipt 
ta^aert  voBBie  DMBaainripenne     \       oiaHaapnncaaipRBaitB^cna 


Monitorinig  (963).  Aladka  Stale  Office. 
701 C  Siraat.  BoK  3a  Aachon^B.  Alaska 
99Sia. 

Juln  TflastaB.  TAOS  ftajsot  Qfficac. 
Aladca  State  Office.  Baiaaa  afLsad 
ManaganieBt  at  the  above  address, 
telc^ihcNia:  {OV)  267-1208. 
SUPHflMNTARV  MPOMIATION:  Hie 
TAGS  WSS  analyzes  the  proposed 
location,  coBstraafian  and  operalioB  of  a 
buried.  diiUed.  96-indi  outer  diameter 
naturd  .gaa  pipe&ne  that  generally 
paraHda  the  aidsfiog  Tnas-Alaska 
Pipeline  ^stam  (oil)  between  nudhoe 
Bfur  and  Port  Valdas.  A  liquefied 
Natural  Gas  (LNG)  plant  and  marine 
termiad  woidd  be  constructed  at 
Anderson  Bey.  Hie  TAGS  natural  gas 
pipeline  and  related  facilities  are 
located  wholly  wifldn  Ae  State  of 
Alaska.  The  puipose  of  the  TAGS 
project  is  to  trai^port  aahual  gas  from 
the  Nortii  Slope  of  Alaska  to  Anderson 
Bay  and  to  export  it  in  liquid  form  to 
Pacific  Rin  nations  such  ub  Japan, 
Taiwan  and  Korea. 

I  to  issue  a  grant  of 
>  Mnerel  Leasing 
Act.  aa  aaasBdad  fartln  vmirtiaLXiuu 
and  apaiatiea  ef  TAGS  on  certain 
Federal  laads  ia  Alaeka.  Tlie  tJSA(X 
proposes  to  estelbfirii  a  tiered  pracesstng 
pfooadare  far  ito  panrit  acflron  under 
sacisa  mafffta dean  Water  Ml  «id 
section  M  aff  the  Wear  eoid  Itarbar  Act 
of  IMt  lae  the  ^fiscaatge  of  dredged  or 
fill  aatoiial  into  waters  of  Hie  United 
States  (inclmfiag  adfaoent  wetiands) 
ani" 


piaaeaq  IB  aaaigaMe  wntoia  af  Ihe 
Urttod  Stotoa.  Tie  Boaaoaric  Regriatory 
Administration  (ERA)  Ins  before  it  en 
cjipart  appBcaBaa  to  avalaate  pareaant 
to  section  3  of  the  Natand  Gas  Ac^  and 
the  FEISwAbaaaad  toaappartits 
decMaB.lnn  FEBwMwHIbeaaedby 


f*l^  ^^^^A^^^^  ^^1^^  I^^^^J  Qk^^^  «^ 

lam  nveiveiHOi  ww^MHVBQSiHnwn 
Janua^f  U.  mg  detonsiBed  tbsft  divert 
of  AlaakBB  Narili  »apa  aalliml  gas 
would  aatdimiaMi  the  total  ^aantity  of 
eaaagy  avBiaMe  to  IlBllad  Statos 
consumers  or  tiiat  export  woidd  aol 
incmeaa  the  price  of  aaeigy  aaaifoUe  to 

export  shoald  Bot  faiodsr  caaHiktioa  of 
tiw  Afoaka  Nautaal  Gn  ItaaqtortaiioB 
System  (ANGTS|. 

The  TAGS  FBS  i«flecl8  the  resalts  of 
formal  faeaia^  held  in  Alaska  oa  the 
Draft  mS^laitag  October,  1W7.  Twaaty 
nine  cenaBeat  lettors  ware  received 
before  the  formal  GOBUBeot  period 
closed  Novemiber  20, 1987.  Re^wnaes  to 
these  oral  and  written  ronuamts  have 
been  coordinated  with  die  State  and 
Federal  cooperting  agencies.  Ia  some 
cases,  responses  were  prepared  by  a 
cooperatilig  State  or  Federal  agency  at 
the  request  of  SLM. 

Ademativaa 

In  addition  to  die  proposed  alignment 
between PrudhoeBay  and  Anderson 
Bay.  (he  TAGS  FEIS  evaluates  and 
alternative  route  to  LNG  plant  and 
marine  terminal  at  Boulder  Point  on 
Cook  fadet  and  the  *7fo  Action" 
alternative. 


laie  EU4  has  determined  &at  the 
proposed  TAGS  Xtaj ect  from  Prudhoe 
Boy  to  Anderaon  Bt^  would  be 
compatible  w!d>  the  existii^  Trans- 
Aladca  flpelina  Syaiem  (oiQ  operated  by 
Alyeaka  Pipeline  Service  Company.  Tlie 
TAGS  PrajeOt  also  would  be  compatible 
with  the  FcdMaHy  antiiarixed  but 
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unconstructed  ANGTS.  The  latter 
determination  was  made  after 
consultation  with  the  Office  of  the 
Federal  Inspector  (ANGTS);  both  were 
coordinated  with  the  Office  of  Pipeline 
Safety— Transportation. 

Due  to  an  expected  influx  of  workers 
during  the  36-month  pipeline 
construction  period  it  has  been 
determined  that  there  would  be  a 
significant  restriction  on  subsistence 
uses  by  rural  Alaskan  residents  living 
along  Uie  TAGS  alignment  between 
Wiseman/Coldfoot  and  Livengood  and 
along  the  alignment  through  the  Cooper 
River  Valley.  Formal  hearings  on  the 
subsistence  findings  were  held  at 
Coldfoot,  Stevens  Village  and 
Glennallen.  It  has  been  determined  that 
Federal  authorization  of  the  proposed 
TAGS  Project  is:  Consistent  with  sound 
management  principles  for  utilization  of 
public  lands;  will  involve  the  minimal 
amount  of  public  lands  necessary  to 
construct  and  operate  a  natural  gas 
pipeline  system,  and;  Reasonable  steps 
will  be  taken  to  minimize  adverse 
impacts  of  TAGS  upon  subsistence  uses 
and  resources. 

Yukon  Pacific  Corporation  also  has 
filed  an  application  with  the  State  of 
Alaska  Department  of  Natural 
Resources  (ADNR)  to  use  certain  State 
lands  between  Prudhoe  Bay  and 
Anderson  Bay.  The  TAGS  FEIS  has 
been  perpared  in  cooperation  with 
ADNR  and  other  State  agencies. 
Although  the  State  decisions  relative  to 
non-Federal  lands  are  being  conducted 
under  a  separate  process,  proposed 
Federal  and  State  pennitting  actions 
have  been  very  ckMely  coordinated  to 
assure  Federal  and  State  actions  are 
consistent  to  the  greatest  extent  possible 
and  that  mitigation  measures  reflect 
current  conditions  and  technology. 

Copies  of  the  TAGS  FEIS  are 
available  for  public  review  at  the  BLM 
Alaska  State  Office  Public  Room  and 
Branch  of  Pipeline  Monitoring  (983), 
BLM  Fairbanks  Support  Center,  BLM 
Glennallen  District  Office  and  BLM 
Division  of  Rights-of-Ways  (330)  in 
Washington,  DC;  USAGE  Alaska 
District  Office,  Anchorage-Regulatory 
Branch;  Freedom  of  Information  Reading 
Room,  U.S.  Department  of  Energy, 
Room,  lEigo,  Forrestal  Building:  FERC, 
Washington,  DC  and  Office  of  Pipeline 
Safety-Department  of  Transportation  in 
Washington,  DC  In  addition  it  is 
available  for  inspection  at  the  following 
Ubraries:  Loussac  Anchorage;  BLM 
Resources  Library,  Anchorage; 
Rassmussen  and  Wein  Libraries, 
Fairbanks,  Consortium  Libraries  in 


Achorage  and  Valdez,  Alaska  State 
Library,  Juneau,  and;  Department  of 
Interior,  Washington,  DC. 
MiciMri|.P«ifaid, 

Alaska  State  Director,  Bureau  ofLaiid 
Management 

CoL  WUbur  T.  Gragofy.  }t. 

District  Engineer,  Alaska,  £/.5.  Army  Corps  of 
Engineers. 

[FR  Doc.  88-14024  Rled  8-27-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
PropoMd  Infonnatlon  Cdtoction 


Aomcv:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


:  The  Director,  Information 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATE  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  28, 
198a 

AOORCSSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Jim  Houser.  Dedc  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget  72&  Jackson 
Place  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  E  Webster, 
Department  of  Education,  400  Ma^land 
Avenue  SW.,  Room  5624.  Regional 
Office  Building  3,  Washington,  DC 
20202. 

ran  nmTMn  mFONMATioN  contact: 

Margaret  E  Webster.  (202)  732-3915. 
MWLBMNTARV  IN^OIIIIATION.  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  Chapter  36)  requires  tiiat 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  eariy 
opportuiuty  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  Uiat  public 
participation  in  the  approval  procesa 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  Uiese  requests  to  OME  Each 
proposed  information  collection. 


grouped  by  office,  contents  die 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Flrequencytif 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  (6)  Recordkeeping 
burden;  and  (7)  Absbact.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Maraaret  Webster  at  the 
address  specified  above. 

Dated:  June  23, 108& 
CukM  U.Rica. 
Director  for  Information  Techno/ogy  Services. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  Revision 

Title:  New  and  Continuing  Application 

for  Grants  under  Bilingual  &lucation 

Programs 
Fluency:  Annually 
Affected  Public:  Individuals  or 

households;  State  or  local 

governments;  businesses  or  other  for- 
profit;  non-profit  institutions 
Reporting  Burden: 

Responses:  750 

Burden  Hours:  61.250  i 

Recordkeeping:  \ 

Recordkeepers;  0 

Burden  Hours:  0 

Abstract  This  form  will  be  used  by 
local  educational  agencies,  institutions 
of  higher  education,  non-profit  and  fo^ 
profit  private  institutions  to  apply  for 
funding  under  Htle  VII  of  the 
Elementary  and  Secondary  Education 
Act,  as  amended.  The  Departinent  will 
use  the  information  to  make  grant 
awards. 

Office  of  Postsecondaiy  Education 

Type  of  Review:  Extension 

Title:  Request  for  Designation  as  an 

Elsigible  Institution  | 

Frequency:  Annually 
Affected  Publia  Non-profit  institutions 
Reporting  Burden: 

Responses:  1,000 

Burden  Hours:  8,000 
Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  Q 

Abstract:  This  form  will  be  used  by 
institutions  of  higher  education  to  apply 
for  funding  under  the  Strengthening 
Institutions  Programs  and  the 
Endowment  Challenge  Grant  Programs. 
The  Department  will  use  the  information 
to  make  grant  awards. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension 
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Borden \ 

Atelract'jState  Vocational 
Rehabilitanon  agenciea  report  on 
services  to  blindindividuals under  the 
Vending  FUdtthr  Program.  Tin 
DepHtne^^  wn  w  on  iHPNMnflH  to 
ensure  fin^cial  accou 
solvMU^ofth*^ 


Office  ofSAeciammoathm  mid 
Rehabilittuive  Sem'cea 

Type  tfnwfi&w7  New 
TMe:  Data  Collection  Forms  for 
Evahiat^n  of  Independent  I 

rtAnnaalj 
/^ectB^nbBc:  State  or  govenMBCDfti; 


Office 
AstAoM 

Type  of  Review:  Reinstatement 
77<ir  Rqport  of  fijpedai  BiufcatiaQ  ani 
Mta«t*B«lfi0ateiie«a  of 


ifjJbtftMfAiIiJSiu  Stita  and  locd 


Afi«tnB0fMl4>  &nB  fiOl  ooOecit 
infoiioattaa  frwa  SlatM  «n  fta  jniaber 
and  tm»  «r  vecMJI  adaortoB  nqpaiDS 
and  iwafd  awvieaa  In  mad  w 
impnivenettL  tSieDmMKtaBnt  wfll  ase 
the  iafanaaliflp  la  aasht  htartabHAlng 
proyamnaUcprfwMen  aad  for 
reporting  pinpMM. 

Office  ofSpeakdEtfucatioa  aad 
RehaUumlmt 


J)tim  tjMBfkm:  FttBaahw 
7MKB«poAfl£  f A)  lM»dlcaffMd 


Anttc^daBfianlDaa  Neadad  oor 
HandUajwad  Childran  and  Yotfh 

Fre^vuncf:  KOttBXBji 

Affetted  AiAAj^'  SUtia-and  locu 
goveRBBfenAi 

R^orttng  Bard&K 


BuidenHoun:tiJ9n 
ReconUceeping: 


Butden.Houn:0 

itflrtmal^TMs  Cnb  anH  M  vaed  oy 
States  to  report  the  nuHbar  «f 
handif  appari  yoirih  axitfag  tfca  school 
system  and  this  sarvtees  needed  by  these 
youth  fall  Aa  Mkavim  year.  Hit 
Department  will  use  tiM  InfoliBatfOB  Id 
assess  progress  and  aSK^waiMas  of 
State  efforts  to  tanidemenA  programs 
undarftetBvf  tfaaSdaeatiaa  of  Iha 
Handicapped  Act  as  amended. 

{PR  Doc.  88-14567  Filed  4-^-«(  8:«Saii4 
leeimmm-t-m 


DEPMmnn'OF 


UwWmppiRnwM  ^n  9 


The  us.  Departmant  of  Energy 
imotsls  apiJlLmluai  wrftu 
tha        assistaaeefcr  laauaith  and 


rinMdjsted  WHhw—iril  8^  in 
appi  vpimu  laaaiwioiy  acaie  ana 
prototype  design:  Phase  2  consiitfngirf 
pretotypaf  -  - 


DOEauthlpsfUBflMHWdiauliauniBa 
wfitt  w— H  hi  una  euapmaMf  e  agwemeat 
a  waHL  Hfca  ywjJBrt-jwaawagwBI  tk 
cost-aharei%y  OQI  sBd^iw  ta4ta|pnL 
DOgs  share  la  aatt  Jpalii  te  he 
$175.0011  flalM«ryNfil^«li  be  prid  to 
the  PattiGipant  Negotiation  and  award 
adnlidalniaii  aril  bate  auuidaiiui 

Regulations  tMCPRj^miH.  H* 
Catalag«fr  "     " 


arrangeinenti 
evidenoaofi 
thecagniMBtl 
AM  Haaly  pMpaarii  raoataad  wfl  be 

accordance  wMh  te  iMtawlBg  ofteria: 


thepiaaaMdMHiad 

tovAfahttliMb** 

solhUaid^Q 

quaUficaHadi. 


tnd 
f pl|b»i  orgauhartlua 


and  the  proposed  key  personnel: 
Criterion  3  is  the  clarity  of  the  statement 
of  work,  its  responsiveness  to  the 
solicitation,  and  its  adequacy  to  achieve 
the  stated  project  objective;  Criterion  4 
is  the  completeness  «nd  adequacy  of  the 
management  plan  proposed  for  the 
project:  Criterion  5  is  the  degree  to 
which  the  cost  share  pUuti  proposed  is 
representative  of  the  amount  of  risk  to 
be  borne  by  the  proposer.  Criteria  1  and 
2  combined  weigh  approximately  two- 
thirds  of  the  total  weij^t  of  all  the 
criteria,  with  Criterion  1  weighing 
slightly  more  than  Criterion  2.  Criterion 
3, 4.  and  5  combined  wei^ 
approximately  one-third  of  the  total 
weight  of  all  the  criteria  and  are  equal. 
Applications  should  be  responsive  to  the 
criteria  listed  above  and  should  include 
the  financial  statements  for  the 
applicant's  previous  two  years  of 
operation. 

In  conducting  the  evaluation  of 
applications,  the  Government  may 
utilize  assistance  and  advice  {h>m  non- 
Govemment  pesonnel.  Applicants  are 
therefore  requested  to  state  en  the  cover 
sheet  of  the  application  if  they  do  not 
consent  to  an  evaluation  by  such  non- 
Govemment  personnel.  Apfdicants  are 
further  advised  that  £>OE  may  be  unable 
to  give  full  consideration  to  an 
applicatimi  submitted  without  such 
consent  Information  contained  in  the 
applications  shall  be  treated  in 
accordance  with  the  policies  and 
procedures  set  forth  in  10  CFR  Part 
600.1& 

Cost  considerations  will  not  be  point 
scored  or  adjectivally  rated.  Applicants 
are  advised,  however,  that 
notwithstanding  the  lower  relative 
importance  of  the  cost  considerations, 
the  evaluated  cost  may  be  the  basis  for 
selection.  In  making  the  selection 
decision,  the  apparent  advantages  of 
individual  technical  and  business 
applications  will  be  weighed  against  the 
evaluated  probable  costs  to  determine 
whether  better  applications,  excluding 
cost  considerations,  are  worth  the 
evaluated  probable  cost  differences. 

DOE  reserves  the  right  to  reject  any 
and  all  applications  received  in 
response  to  this  solicitation  or  to  select 
any  application  as  a  basis  for 
negotiation.  OOE  may  require  I 

applications  to  be  clarified  or  j 

supplemented  to  the  extent  considered 
necessary  either  through  additional 
written  submissions  or  oral  i 

presentations.  Notice  is  also  given  of  the 
possibility  that  award  may  be  made 
without  dicussions  or  negotiations.  The 
Government  is  not  liable  for  any  costs 
incurred  in  the  preparation  of  an 
application.  Further,  costs  incurred  prior 
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to  the  signing  of  a  coopwative 
agreement  are  not  reimbturseable. 

Dates 

The  due  date  for  applications  is  4:00 
pm,  Mountain  Daytigbt  Time,  on  August 
23, 1988.  Late  applications  wrill  be 
handled  ia  accordance  writh  10  CFR  Part 
eoai3.  Prospective  apiriicants  who 
intend  to  submit  an  application  in 
response  to  this  solicitation  should 
notify  the  contact  below  of  their  intent 
in  writing.  Questions  regarding  this 
solicitation  should  also  be  submitted  to 
this  contact  in  writing  by  July  5. 1968. 
Questions  and  answers  will  be  issued  in 
writing  by  amendment  to  this 
soUcitaticHi.  Copies  of  all  amendments  to 
this  solicitation  will  be  sent  only  to 
those  notifying  this  office  of  their  intent 
to  submit  an  application.  Selection  is 
expected  to  be  made  in  October,  1968 
and  award  in  November,  198& 

Contacts 

Three  copies  of  each  proposal, 
including  the  signed  original,  should  be 
submitted  to:  U.S.  Department  of  Energy, 
Idaho  Operations  Office.  785  DOE  Place, 
Idaho  Falls,  Idaho  83402.  Attn:  Elizabeth 
M.  Bowhan,  Contracts  Managraient 
Division. 

Questions  relating  to  this  Solicitation 
for  Financial  Assistance  Applications 
may  be  directed  to  EM.  Bowhan. 
telephone:  (208)  52&-1229. 

Issued  at  Idaho  Falls,  Idaho  on  lune  13, 

i9ea 

I  J*.  Andenoo, 

Acting  Director,  Contracts  Management 
Division. 

[FR  Doc.  8B-1455S  Filed  fr-27-«8;  8:45  amj 
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Federal  Energy  Regulatory 
Commiselon 

[Docket  No.  RPM-131-001] 

Carnegie  Natural  Gaa  Co^  Complianoe 
FUlng 

June  23, 1968. 

Take  notice  tiiat  on  June  17, 1988, 
Carnegie  Natural  Gas  Company 
(Cartiegie)  tendered  for  filing  certain 
revised  and  additional  tariff  sheets  to 
First  Revised  Volume  No.  1  of  its  FERC 
Gas  Tariff: 

First  Revised  Sheet  No.  47a 

Substitute  Second  Revised  Sheet  Nos.  93 

and  94 
First  Revised  Sheet  Nos.  96  through  135 
Original  Sheet  Nos.  136  tiirough  139 

Carnegie  states  that  these  sheets  are 
filed  in  compliance  with  Ordering 
Paragraphs  (B).  (C)  and  (E)  of  die 


Commission's  Order  Accepting  and 
Suspending  Ceretain  Tarm  Sheets  for 
nUng  Subject  to  Refund  and  Conditions, 
Rejecting  Other  Tariff  fleets. 
Establishing  a  Hearing  and  Granting  and 
Denying  Waivers  issued  May  27. 1968  in 
this  proceeding.  In  addition,  Carnegie 
states  that  the  filing  refiects  various 
changes  to  conform  Carnegie's  tariff  to 
accepted  industry  practice.  The  revised 
tariff  sheets  are  proposed  to  be  effective 
on  June  2, 196a 

Carnegie  states  tiiat  its  filing  was 
served  on  parties  to  Docket  No.  RP6a- 
131-000  and  each  of  its  customers  and 
affected  state  ctmunissimis  pursuant  to 
8 15446(b)  of  Uie  Commission's 
Regulations. 

Any  jjerson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  tiie  Federal 
Eneigy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procadore  (18  CFR  385.214, 
385.211  (1967)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  30, 1988.  Protests  wiU  be    - 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  widi  the 
Conunission  and  are  available  for  public 
inspection. 
LoUaCashell. 
Acting  Secretary. 

(FR  Doc  88-14562  Piled  6-27-68;  8:45  am] 
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[Docket  No.  RPt7-47-004] 

Ptilllips  Gas  Pipeline  Co^  Compliance 
nHng 

June  23, 1968. 

Take  notice  that  on  June  16, 1988, 
Wiillips  Gas  Pipeline  Company  ("PGPL") 
filed,  pursuant  to  Part  154  of  the  Federal 
Energy  Regulatory  Commission's 
("Commission")  regulations  under  the 
Natural  Gas  Act,  revised  original  and 
original  sheets  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1  as  required  by 
tiie  Commission's  Letter  Order  dated 
May  16, 1988  in  tiie  referenced  docket, 
approving  witii  modifications  Uie  Offer 
of  Settiement  filed  by  PGH.  intended  to 
resolve  all  issues  in  the  Docket. 

PGPL  states  that  the  tendered  revised 
original  and  original  tariff  sheets  reflect 
its  understandic^  of  the  required 
modifications  to  its  tariff  as  mandated 
by  Uie  Letter  Order,  "Reference:  Offer  of 


Settlement 
OQO"  issued 
referenced 
Any  pel 
protest  said 


in  Docket  Na  RFB7-47- 
10,1068  in  the 
et 
desiring  to  be  heard  or  to 
should  file  a  motion  to 
intervene  oil  k  protest  with  the  Federal 
Energy  Regi  iktory  Commission.  825 
North  Capitjl  Street.  MR.  Washington. 
DC  20428,  iri  hccordance  with  Rules  214 
and  211  of  the  Commission's  Roles  of 
Practice  and  (Procedure  (18  CFR  385^4. 
385^1).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  30, 
198&  Protesii  wfll  be  considered  by  the 
Commission  (n  determining  the 
appropriate  lection  to  be  t^en,  but  will 
not  serve  to!  make  protestants  parties  to 
the  proceeduig.  Any  person  wishing  to 
become  a  p$rV  must  file  a  motion  to 
intervene.  Ckipies  of  this  filing  are  on  file 
widi  the  Cotttmission  and  are  available 
for  public  inspection. 
LabD.C«di4ll. 


Acting  Secreifify. 

[FR  Doe.  88-1j4|563  Filed  »-27-«8;  8:45  am] 
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(DoclMt  No.  I V88-80-004] 

Texas  Eapt  Nti  TTiminiaslon  Corii.; 
PropOMd^MOM  in  FERC  Gm  Tariff 

)une23.186&  I 

I 

Take  not|de  that  Texas  Eastern 
Transmissira  Corporation  (Texas 
Eastern)  on^me  18,1968  tendered  for 
filing  as  pattjof  its  FERC  Gas  Tariff, 
Fifth  Revisei4  Volume  No.  1.  the 
following  tariff  sheets,  proposed  to  be 
effective  Iu«^  1. 1988: 

Second  RevUed  Sheet  Nos.  52, 53. 54 

and  55 
Second  Rev  i  ted  Sheet  Nos.  482  and  483 

Texas  Eaitem  states  that  the  purpose 
of  this  filind  Is  to  establish  the 
procedurespursuant  to  which  Texas 
Eastern  will  ^over,  along  with  United 
Gas  Pipe  Li^  Company's  (United)  take- 
or-pay  charts  to  Texas  Eastern,  the 
flowthrouglf  by  Texas  Gas  Transmission 
Corporatioi)  {fTexas  Gas)  to  Texas 
Eastern  of  a  portion  of  Texas  Gas'  share 
of  United's  ^ake-or-pay  charges  as 
proposed  by  Texas  Gas  in  a  filing  made 
on  May  24,  IB88  in  Docket  No.  RP88-177. 

Texas  Eastern  states  that  the  purpose 
of  Texas  Gas'  filing  is  to  flowthrou^  to 
Texas  Eastiin  a  portion  of  United's 
take-or-paylcosts  originally  billed  to 
Texas  Gas.jThe  tariff  sheets  listed 
above  are  bluing  filed  solely  to  include 
the  flow-thibu^  to  Texas  Eastern  by 
Texas  Gas  M  a  portion  of  United's  take- 
or-pay  chaines  billed  to  Texas  Gas, 
along  with  Qnited's  take-or-pay  charges 
billed  to  Te^s  Eastern. 


Texas  Eastern  stales  diat  Tariff  Sheet 
Nos.  52,  S3. 54  and  55  set  forth  dw 
principal  amount  plus  the  allocation 
factor  for  carrying  costs  diat  eadi  Texas 
Eastern  customer  will  be  required  to  pay 
to  Texas  Eastern  in  ordw  to  recover 
United's  and  Texas  Gas's  portion  of 
United's  taksHir-pay  charges  billed  to 
Texas  Eastern.  Texas  Eastern's  portion 
of  United's  total  take-or-pay  costs  to  be 
billed  by  Texas  Gas  is  $1,012,888. 
Additionally.  United  is  cuirently  billing 
Texas  Eastern  lot  a  total  amount  of 
$71,714,828.  Accordingly,  the  aggregate 
amount  to  be  billed  Texas  Eastern  by 
Texas  Gas  and  United  is  now 
$72,727,524.  Texas  Eastern  proposes  to 
recover  this  amount  through  fixed 
monthly  charges  of  $2.020.209. 
Workpapers  setting  forth  Texas 
Eastern's  determination  of  the  allocation 
factor  for  the  principal  amount  (which 
includes  a  predetermined  carrying 
charge)  and  a  breakdown  of  the  total 
and  monthly  principal  amounts  (which 
include  a  pradetermined  carrying 
charge)  each  Texas  Eastern  customer 
will  be  required  to  pay  are  set  fordi 
under  Attachment  A  of  ttie  filing.  Texas 
Eastern  is  also  filing  alternate  tariff 
sheets  which  reflect  tiie  elimination  of 
all  intemiptiUe  sales  volumes  in  the 
determination  of  the  base  and 
deficiency  period  vtdumes  for  all 
customers.  Woricpapers  for  the  alternate 
tariff  sheets  setting  forth  Texas 
Eastern's  determinati(m  of  the  allocation 
factor  for  the  principal  amount  (which 
includes  a  predetermined  carrying 
charge)  and  a  breakdown  of  the  total 
and  monthly  principal  amounts  (which 
include  a  predetermined  carrying 
charge)  each  Texas  Eastern  customer 
will  be  reqidred  to  pay  are  set  fordi 
under  Attachment  B  of  the  filing. 

Texas  Eastern  states  that  if  at  any 
time  Texas  Gas  is  permitted  by 
Commission  order  to  change  its  take-or- 
pay  procedures  and/or  the  amounts  to 
be  recovered  pursuant  thereto,  Texas 
Eastern  will  likewise  change  its  take-or- 
pay  procedure  and/or  the  amounts  to  be 
recovered  pursuant  thereto.  In  addition, 
Texas  Eastern  expressly  agrees  to 
refund  to  its  customers  all  refunds 
received  fit>m  Texas  Gas  in  Docket  No. 
RP88-177. 

Copies  of  this  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NB.,  Washington, 
DC  20426,  in  accordance  widi  Rules  214 
and  211  of  the  Commission's  |lules  of 
Practice  and  ftooednre  (18  CFS  385JS14, 
385.211(1987)).  AB  sudi  motions  or 


protests  riwdd  be  filed  on  or  before 
June  30, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  psrties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCsihsB. 
Acting  Secretary. 

(FR  Doc.  88-14564  FUed  6-27-88: 8:45  am] 
I  coot  STIT-OI-a 


[Docket  No.  TA88-8-29-001] 

Transcontinantal  Qaa  Pipa  Una  Corp.; 
FMng 

June  23, 1888. 

Take  notice  that  on  June  15, 1988. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  filed  Substitute 
Ninth  Revised  Sheet  No.  15-A  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  to  be  effective  August  1, 
1988. 

Transco  states  that  the  purpose  of  this 
filing,  pursuant  to  conversatioiu  with 
Coimnission  Staff,  is  to  reflect  the  same 
cost  of  gas  in  the  Base  Purchased  Gas 
Cost  As  Adjusted  in  the  Last  Scheduled 
PGA  as  shown  for  Base  Purchased  Gas 
Cost  As  Adjusted  hi  &e  Current  PGA. 
Transco  states  that  the  revisions  do  not 
affect  the  rate  levels  contained  in  its 
filing  of  June  2, 198a 

Transco  states  that  a  copy  of  this 
filing  is  being  sent  to  all  parties  on  the 
service  list 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  writh  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20428,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  shotdd  be  filed  on  or  before 
June  30, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  D.  CaaheB, 
Acting  Secretary. 

[FR  Doc.  8»44aesFi]ad  6-27-88: 8:45  8011    ' 
.snr»«*4i .  •    ,         .    '  ■  v^'^-^ 
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Oi  Juie  15, 1664.  tfae  Office  of 
MamgsnMRt  and  Badge*  (CNiifB) 
delegated  to  Uw  Board  of  Govenran  of 
the  Federal  Reserve  Ssrsten  (Boaad)  Ml 
approval  authority  under  the  Paperworii 
Reduction  Act  of  1980,  as  per  S  CHt 
1320.9,  "to  approve  of  and  aisiyi  QMB 
control  wmben  to  coMectioM  of 
information  requests  and  requuements 
conducted  or  sponsored  by  Ae  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  coUectiaas  of 
information  will  be  incorporated  into  the 
ofiicial  QMB  inveataKy  ofomendy 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  coHection 
of  infonnation  instruffleDt(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  reports,  whidi  ate  being 
handled  under  this  deJegated  authority, 
have  received  initial  Board  ^proval 
and  are  hereby  published  for  oommeat. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
wilh  an  analjrsis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  ONffl  delegated 
authority. 

OAtE:  Comments  must  be  received  on  or 
before  July  19, 1988. 

ADOBCU.  Comments,  which  should  refer 
to  the  0MB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
infonnation  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles. 
Secretary.  Board  trf  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets  NW..  Washington.  DC  20551.  or 
delivered  to  room  B-2223  between  a'4S 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  pjn.,  except 
as  provided  in  f  261.e(a)  of  the  Board's 
Rules  Regarding  Availabliyty  of 
Information,  12  CTR  281.6(a). 

A  copy  of  the  comments  m^  also  be 
submitted  to  the  OMB  desk  officer  for 
^  Board:  Robert  Neal.  Office  of 
Information  and  Regalatory  Affairs,     I 
Office  of  Management  and  Bud^,  New 
Execative  CMfice  BoiUmg.  Room  3228, 
WaiMngtOR.  DC  20S03.  j 

F0«  FumHER  mromMTioNOMTAer 
A-copy  of  the  request  for  dearance  fSF 
83).  supporting  statement,  and  otfier 
documents  that  will  be  plaeed  into 
OMB's  pubUc  docket  filesonoe 
appMwed  Bay  beteqaealad^aai  Ibe 
agency  clearance  offioari 


FadaaaiJh 


rSaod 


Diviriaaora 


riiandaMialk 


(2Q2-4sa-ai22). 


ofAal 
Wiildmlpii.  DC  20581 


1.  Aepoff  Mh:  Report  of  IVaaaacHoa 
AoeooBlB.  OdRr  SepoflRs  and  Vank 
Cash;  Kepotts  eJCaitria  Buiocuiiwity 
IVaaaadiana;  md  Advance  Rcperto  of 
Dc  posits. 

Agency  form  Msl:  FR  2900;  FR  2B90/51; 
andFRMOO/aon 

OMB  OodtetMt^-  7160-0017 

Freqwncy:  Waaldyi,  Qaarlerijr.  Daily 
depends  apoa  neport 

Repoiten:  Depodtey  inatitirtions. 

/limaa/npoftav  AoHDC  ISS74M 
&nall  businesaes  are  affected. 

Genenti  description  of  report  lliia 
information  collection  is  mandatory 
(12  UJ8.C  218(a).  4B1.  S105]  and  Is 
gtveq  conBdeuBal  treatment  fs  U&C 
552b(4)andtf^. 

Hiispadcage  of  reports  cdlects 
information  ok  deposits  and  related 
items  from  depository  imtf^tnHnns  that 
have  transaction  aocounts  or 
nonperaenal  time  dqwsits  and  that  are 
not  fiilly  exempt  from  reserve 
requirements  PH  2960):  Airocuirency 
transactions  bom  dapositoiy  '"«*i*^f^4mt 
that  obtain  funds  from  foreign  (non-U.S.) 

sources  or  that  mAJntnig  fcitwWi 

branches  (FR  2g5a  2951):  and  selected 
items  on  the  2900  in  advance  bom 
samples  of  commercial  bodes  on  a  daily 
basis  (FR  2000)  and  on  a  weMy  basis 
(FR  2001).  An  increase  in  the  deposft 
cutoff  used  to  determine  weaUly  vermu 
quartedy  FR  2900  reportii^  is  proposed. 
Under  normal  iadejdqg  procadures,  the 
cutoff  rises  from  ^8.6  BulUoB  to  tSObO 
million;  under  the  proposal  the  catoff 
would  be  raised  even  further.  to$4flL0 
miUifm.  Ib  addattoB.  the  fa>tal  numbar  of 
items  ooUactod  on  the  FR  2600. 2000,  and 
2001  cqmrts  is  proposed  to  be  reduced 
by  two  iteais.  lafiiniation  provided  by 
these  reports  is  used  for  administaring 
RegalatioB  D— Reserve  Requireraente  of 
Depository  Institutions;  or  for 
constractiBg.  aaalyziq^  and  conteoUiag 
the  Bonetaiy  and  reservsa  aggr^atas. 
or  both. 

2.  Alport  <Ktfer  Qvarteriy  Report  of 
Saiedad  Daposite.  Va«H  Caali  and 
ReM»abla  UaUMaa  and  Anrnnl 
Repart  of  Total  Oepoaito  and 


i40aD^/bni  Mx:FR20Mv  FR  MMa 


Small  busfaieass  are  aflbctod. 

rUris 


(tttL&aa«(a)«nd4ii|  andlsgivan 

conHdennal  ireataieBt  pi  VjB,C  662 
ti(4)andb{BD. 

Hiese  i^porto  csUact  ifrfonnatian  from 
depoaitaiy  iaaMattans  (etber  than  US. 
branchasandi 
andB^aad. 

thatarefal^i . 

reqoiremaolB  aadsr  Ifae  Ga»« 
GcamaiB  Dapositaiy  lasittatiaM  Act  of 
1082.  iniocBMtioa  pnvidad^ 
reports  la  asadf 

the  ninwita^y  nyialiis  and  to  ( 

nnmpliancawtteR^HdaiiBoD    Rcsswa 
RaquiMBents  (rfDe^Mafioiy  lastitatiaaB. 
An  increase  is  propoaad  fiorilM^epastt 
cutoff  used  to  determine  quarlaify 
FR2910q  versus  annual  FR  2B10a 
reporting.  Under  normal  <iM<»»<iTg 
procedures,  the  cutoff  rises  from  $28.6 
million  to  $90X)  million;  under  Ihe 
proposal,  tiw  cutoff  wuuM  be  raised 
even  iurther.  to  S4ao  millian. 

Proposal  To  Approve  Under  OMB 


Report 

1.  Report  tide:  Allocatim  of  Low 
Reserve  Tranche  and  ReaeivaUa 


Agencfform  Abu-FR  2061k  FR  293aa 

OMB  Docket  No^-TWymm 

FreqvBncy^KuoBlt!/ 

Reporters:  Depository  institu^ons. 

Annual  reporting  fmaiK  42 
Small  businesses  are  affected. 

General  description  of  report  This 
information  roUartion  is  aiaadatoiy 
[12  U.&C  24a(a)L  461]  and  is  given 
confidential  trsMraent  {S  U&C  S62 
iiH)«iMib(8}]. 

Tliis  report  provides  iafotmation  on 
the  allocafidn  of  the  low  reserve  tranche 
and  reservable  liabilities  exentption 
amohg  particidar  offices  of  those 
families  of  institofloas  dmt  have  offices 
located  la  more  than  one  state  or 
Federal  Reserve  dIstricC  whidi  submit 
separate  deposits  reports  instead  of  one 
sfai^.  nationaHy  aggn^ated  report. 
These  data  are  needed  for  the 
calculation  of  re^dred  reserves. 

Boaiior  GevnMfB  of  dw  iMval  BoMTve 
Systeai.  June  2%  1888. 


Secretmy^theBomd 
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The  oi:ga4i|Eation  listed  in  tfiis  notice 


ha$  4ppb«d| 

the  Board's 

22S.23(aM2) 

approval 

BankHolf 

1843(cH8)) 

Y(12CTR 

control  vot 

company  I 

activity  tha^ 

Regulation 


holding  am^i 
noted,  such 
throughout 
The  aiq)|{ 
immediate 
Reserve 
application 
processing, 
inspection  4^ 
Governors, 
express  tfael 


|225J3(aX2)or(f)of 
egulationY(12CFR 
(Q)  for  the  Board's 

section  4(cH8)  of  the 

Company  Act  (12  U.S.C 

id  §  225.21(a)  of  Regulation 

(a))  to  acquire  or 

securities  or  assets  of  a 

innonbanking 
lMadin|22SJS6of 
as  dosdy  related  to 


banking  an4  permissible  for  bank 


Unless  otherwise 
ivities  wiU  be  conducted 
United  States, 
ttion  is  available  for 

ion  at  the  Federal 
indicated.  Once  ttie 
IS  been  accepted  for 
will  also  be  available  for 
die  offices  of  the  Board  of 
iterested  persons  may 
views  in  writing  on  tfie 


question  wt4dier  consummation  of  ttie 
proposal  can  "reasonably  be  e)q>ected 
to  produce  penelits  to  the  public  auch 
as  greater  omvenience.  increased 
competitioii^  or  gains  in  ^ciency,  diat 
outvnrf^-pMSiUe  adverse  eSscts,  such 
as  undue  concentration  of  resources, 
decreased  m  unfair  competition, 
conflicts  ofjinterests,  or  unsound 
banking  prf^tices."  Any  request  for  a 
hearing  <m  this  question  must  be 
accoDyMniMl  by  a  statement  of  the 
reasons  a  Written  presentation  would 
not  suffice  U  lieu  of  a  hearing, 
identifying  fabedfically  any  questions  of 
fact  that  are  I  in  dispute,  summarizing  the 
evidence  tlut  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
conunentingi  would  be  aggrieved  by 
approval  of^  proposal. 

Comment!  regarding  the  application 
must  be  remived  at  the  Reserve  Bank 
indicated  orithe  offices  of  the  Board  of 
Governors  not  later  than  July  20, 1988. 

A.  Federal  Raaarva  Bank  of  Claveland 
(John  J.  Wijcted.  Jr..  Vice  President)  1455 
East  Sixth  Sbeet,  Cleveland.  Ohio  44101: 

1.  Banc  Ohe  Corporation,  Columbus, 
Ohio;  requ^ts  relief  from  commitments 
previously  li  tade  in  conjuction  with  its 
application  o  acquire  American 
Fletcher  Ciii  poration.  Indianapolis. 
Indiana.  Tlii  i  subfect  commitments  limit 
the  general  nsurance  agency  powers  of 
the  insurai  i  e  department  of  Bank  One. 
Franklin.  F  *  tnklin.  Indiana,  a  state- 
chartered  I M  nk  subsidiary,  formerly 
known  as  y  lion  Bank  ft  Trust  Company, 
Franklin,  In  liana,  pursuant  to  section 
4(a)(2)  of  th4  Bank  Holding  Cempany 
Act. 


Board  of  Gflfvemon  af  tiw  FtodecalReserva 
Systeoi,  June  a.  int. 
WUUmW.vniM, 
SecntaryaftimBoanL 
(FR  Doc.  8»-14«ao  Filed  0-27-611;  9M  am] 


V. 


andOr.lUL 
■I  DsnK  uomnN 

OfShVMOf 


The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U3.C  ISITQ))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  diat  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  die  Act  (12 
U.S.C.1817(JM7)). 

The  noiioes  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  ofBcea  of  the  Board 
of  Governors.  Intererted  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  ttiat  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  July  20, 1988. 

A.  Fadaral  Raaarva  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig.  Seniw  Vice 
President)  825  Grand  Avenue,  Kansas 
aty.  Missouri  84198: 

{\)fa(A  V.  Chriatenson,  Castle  Rock, 
Colorado:  to  acquire  an  additioncd  1.80 
percent  of  the  voting  shares  of  The 
Banking  Group,  Ltd..  Castle  Rock. 
Colorado,  and  thereby  indirectly  acquire 
The  First  National  Bmk  of  Castle  Rock. 
Castle  Rode  Colorado. 

(2)  Dr.  HA.  Whiteneck  Woodward. 
Oklahoma;  to  acquire  an  additional  aes 
percent  of  the  voting  shares  of  American 
Interstate  Bancshaies.  Inc^  Woodward. 
Oklahoma,  and  diereby  indirectly 
acquire  American  National  Bank, 
Woodward,  Oklahoma. 

Board  of  Governors  of  tin  Federal  Rewrve 
System.  June  22, 1968. 
WilU«BW.¥VilM. 
Seavtary  of  the  Board 
[PR  Doc  6»-14481  Filed  0-27-88: 8:45  am] 


First  Florida  Banks,  bio,  •!  aL. 

ids  Novo  In 

inOnDBraOng  AMIVIUW 


The  companies  Usted  in  this  notice 
have  flled  an  application  under 
i  225.23(a)(1)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(aMl))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 


Bank  HiMing  ConqMny  Act  (12  U.8.C 
184S(c)(8))  and  1 225A(a)  of  Regulation 
Y  (12  CFR  22B.21(a))  to  commence  or  to 
engage  dl9  novo;  eiAer  direcdy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225^  of 
Regulation  Y  as  dosely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemore.  Interested  persons  may 
express  tfieir  views  in  writing  on  the 
questi(m  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  effidency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  diis  question  most  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  wouU 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  ttiat  are  in  dispute  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
conunenting'would  be  aggrieved  by 
approval  of  die  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  dian  July  15, 1988. 

A.  Federal  Reaarve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Merietta  Street  NW.,  AtlanU,  Georgia 
30303: 

1.  First  Florida  Banks.  Inc..  and  7L 
Corporation,  both  in  Tampa,  Florida:  to 
engage  de  novo  through  their  subsidiary, 
Firat  Management  Group,  Inc^  Tampa, 
Florida,  in  providing  management 
services  to  troubled  savings  and  loan 
assodations  under  the  management 
consignment  program  pursuant  to 
S  225.25(b)(ll);  and  dirough  Florida 
Asset  Management  Group.  Inc  Tampa, 
norida,  in  assisting  in  the  disposition  of 
the  noneaming  assets  and  other 
applicable  assets  of  savings  and  loan 
assodations  pureuant  to  {  225.25(b)(23) 
of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
Soud)  LaSalle  Street  Oiicago.  Illinois 
80600: 


/  Vd.  sa.  Wo.  1B4  /  TbaBdiy.  ^me\2§t 


1.  Cameriea  laeoipemteti  Oetnit, 
MirJijgan;  fo  mg/agnle  aovo  in 
consumer  financial  cou—tliiig  pnnmBt 
to  S  ??5  25(bM28J  of  the  Boaid'a 
Reguktian  Y. 

C.  FadHMl  ilM«m  Bmk  of  Sm 
Frandaco  (Hairy  W.  Green.  Vice 
President)  101  Market  Steet.  San 
FranciscOi  Caliibmia  M105: 

1.  The  Dai-hdtJ  Kangyo  Bank.  Limited. 
Tokyo.  Japan;  to  ensege  de  novo  thnmBh 
its  subsidiary.  0KB  Credit  Coqporatien, 
New  York.  New  York,  in  makii^g, 
acquiring,  or  servicing  loans  or  other 
extensions  of  credit  (including  iMnii\g 
letters  of  credit,  acquiring  accounts 
receivable  and  accepting  drafts)  of  the 
types  which  could  be  made,  acquired  or 
serviced  by  a  commercial  finance 
company,  either  for  OKFs  account  or  for 
the  account  of  others  pursuant  to 

S  225.2S(b)(l];  and  leasing  personal  or 
real  property,  or  acting  as  agent,  broker 
or  adviser  in  leasing  such  property 
pursuant  to  S  225^(b)t5)  of  the  Board's 
Regulation  Y. 

2.  Home  Interstate  Baacorp.  Signal 
Hill,  California;  to  engage  de  novo 
through  its  subsidiary,  Bancorp  Cafutal 
Group,  Inc.,  Irvine,  California,  in  data 
processing  services  to  nonaffiliated 
persons  pursuant  to  S  225.25(b)(7)  of  the 
Board's  Regulation  Y. 

3.  Pacific  Western  Bancshares.  San 
lose,  Catifamia;  to  engage  de  novo 
thiou]j^  its  subsidiary,  Kincarp  Capital 
Group,  Inc.,  Irvine,  California,  in  data 
processing  services  to  nonafE^ed 
persons  pursuant  to  S  22S.25(b)(7)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  21,  isea 
WtffiamW.vnas. 
Secretary  of  the  Beard. 
[PR  Doc.  88-14482  Filed  e-27-.8a:  8:45  am] 
:a»o-o>-M 


GL  *  ML.  Ltd^jAcquttWon  of  Company 
"^WB'' ""  PBnwsofclo  Nonbanking 


The  organization  listed  in  this  notice 
has  aptpUed  under  i  22S.23(a)  (2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(^  or  ({))  for  the  Board's 
approval  nwler  section  4(c)(8)  of  tbe 
Bank  Hokling  Company  Act  (12  U^SlC 
1843(c){8))  and  |  22S.21(a)  of  Regalation 
Y  (12  CFR  2S.2](a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
compaiqr  engaged  m  a  aonbairiu^ 
activity  that  is  listed  in  1 22S.25  ai 
Regulation  Y  as  cloaeiy  Mlated  to 
banking  and  penmasible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  ooaducted 
throughout  the  United  States. 


immediate  inspection  «l  i 

Reserve  Bank  indicated  Oaoelba 
application  has  beat  aeoigiad  lar 
pnwaasiag.  tt  Witt  alao%a««aiiaU0  far 
inspection  at  the  o^koa  aftfie  Boaid  af 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 

pr 

tO] 

as  L  

competition,  or  gains  Jn  efficiency,  that 
outwef^a  possflne  advene  affeuls.  soch 
as  und^e  eoBoantnltton  ofresouma. 
decreasad  ar  anuff  coiQpatition. 
oonfiiets  of  interests,  or  nnsoond 
banking  pneSoes.*  lAaiy  request  for  a 
hearing  on  this  questioB  naal  be 
acoompaniad  by  a  atetement  of  the 
roasaas  a  wntton  psesaRtation  woud 
not  suffice  in  lieu  of  a  haactag, 
identifying  spedficafly  any  questions  of 
laci  mat  a^e  n  nspat^  samnxartzinB  "*p 
evidence  Ant  woridlie  presented  at  a 
hearing  and  IncBcafing  how  fte  party 
coamenflBg  wodd  be  aggrieved  by 
approvri  of  fte  ptofmA. 

Cenawnto  lagardfatg  flie  appfication 
must  bereoeived  at  flteKesetreBaidi 
indicated  OT  fte  offices  of  An  Board  of 
Govemon  not  later  than  fdy  ^  was. 

A.  Vadaral  Baaarva  ■aakoT  Otoga 
(David  S.  Epstein.  Wcaftaaidtut)ao 
Sooth  LsS^e  Street  GIrioago,  flfinois 
60880: 

meter  ML.  Limited.  Apiii^ton. 
Iowa;  to  acquire  Meyer  insaranoe 
Agewy.  Aptington.  Iowa,  and  Annby 
engage  ia  gewal  insaranoe  «gaBcy 
activitiea  in  ApUngttm,  Iswa.  a  town 
with  a  papakliaaiof  andarS^na 
punraant  to  1 22S.2S(b)W(iii)  of  the 
Board's  Itegalatiea  Y;  and  lending 
activities,  pursuant  to  1 225.29^1)  of 
die  Board's  Regulatiea  T. 

Board  of  Governors  of  the  Federal  Reserve 
System.  )ww  2Z,  MBS. 

WBIaraW.  Wiles. 

Secretary  of  the  Board. 

[PR  Doc.  88-14483  FOed  6-27--a8;  «:45  am] 

BILUNa  COOK  tSW-OVM 


Soporton 
FoiiiialitMW  of. 


Bancaiiar«8.4ne.,«lal4 


The  companies  listed  in  ttSs  notice 
nave  applied  for  tiie  Board's  approval 
under  section  3  of  the  Sank  HoldiBg 
Company  Ad  (12  U.&C  IM2)  and 
9  225.14  of  the  Boanf  s  R^galation  Y  (12 
CFR  225.14)  to  become  a  bank  holdii^ 
con^amr  ar  to  aeqitiae  a  bank  or  iiank 
holding  oaaapany.  The  faetan  that  I — 


unm 

ReserveBankJ  

application  baa  bean  accepted  for 
proceariqg,  It  ariUakobe  a^afldile  for 
inspecSen  at  the  ifflcas  (tf  the  BOMd  of 
Govemars.  latacaatedparaoM  bu^ 
express  Ihalr  vieania  wriiiqg  to  Iha 
Raaarwa  fiaakiw  to  the  afficaa  «f  ti» 
Board  of  Cavaniari.  Aay  ooannent  OB 
an  appUcaMao  fliat  aaqaeato  a  heariag 
must  iachideA  stateasant  of  wl^  a 
written  preaantalioB  araald  aot  saffica  in 
Uen  of «  hearini.  idMli^^^Bdfica% 
any  qaaatifna  af  iact  that  Me  in  < 
and  soaatoriahv  Iha  asadi 
woaJd  ha  paaaaaAad  at  a  J 


regarding  I  ^^ 

must  be  reoeivad  aot  l^%ian  fdy  xa 
19M. 


to 


are  aat  fHth  iB  aeclian  a(c)  af  4m  Act  (12 
y.SXIlM2fGD. 


(Robert  B.  Heck.  Vice  Frasident)  104 
Mariette  Street  N.W..  Atlanta.  Geoisia 
30303: 

{\}SopertOD  Boacsharee, 
Incorporated,  Sofiarton.  Geoisia;  to 
became  a  bank  t"^*^*^  cen^any  by 
acquiring  100  peacant  of  the  voting 
shares  of  The  Bank  af  Sopettoo. 
Soi»ertoB.Coe^gta. 

a  Fa 
(David  S.Bpateia.  Vice] 
SouUiLanUaStraeti 
60090: 

(1)  ^i«f  of  Anunlco  An* 
Corporation,  raianMiiiai.  !>»_,„_  „ 
acquiae  MO  perceni  of  the  voAig  ahares 
of  Steite  Savings  Bank  of  SoBthljon, 
SouUi  LyoB,  McMgan. 

C.  Fedarri  Raaarva  Bankof  St  Loids 
tRandal!  €.  Somner,  Vice  Rrerident]  4T1 
Locust  Street,  9t  Louis.  XBssouri  83160: 

(t)  Marft  Tmiin  Baocahares.  laa,  SL 
Louis,  Missouri;  to  acquire  NO  percent 
of  the  voting  ahares  of  Bancenter  One 
Group.  Inc.  ChesterfieUL  Xij—a'p'i.  and 
thereby  indifectly  aoquire  Bankcenter 
One.  ElfiaviOe.  KfiasourL 

[ZIMBContileSaoeaip.  Ina,  Qainey. 
Uinoia:  to  •oqaire  at  leaat  «L06  peroeat 
of  dw  voting  ahases  of  Seemity  State 
Bank  of  HamikaB.  Hanikaa.  Hhnflia. 

(3)  Nam,  Adam  BaacBkens.  Ine.. 
Ursa.  lUinois;  to  aoquire  at  laaet  TSjOS 
percent  of  the  voting  ehaMs  af  aw. 
Bancshares.  tec  Warrensbaq.  Kinois, 
and  thereby  iBdhocdy  aequire  BaiA  of 
WancnsfauQ.  Waaransbnrg.  Mim^ 

Board  of  Govemora  of  the  Fedatal  Reserve 
System.  June  2t  198iL 
WUBaaW.yVQsB. 
Secntaiy^dte  Board. 
(FR  Ooc:  afr-itfii  FUad  a-arraac  •:«§  aa4 
ioaoeari»4Mi 


Fadkml 
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of,  AoquMtfelM.byt  ond  Mwqm  of 
Bank  HoMim  Con 


The'compitties  listed  in  this  notice 
have  applied  For  the  Board's  an>roval 
under  section  3  of  the  Bank  Holding 
Company  fM  (12  U.S.C  1M2)  and 
§  225.14  of  xik  Board's  Regulation  Y  (12 
CFR  225.14)  t6  become  a  bank  hsMioa 
company  or  |tp  acquire  a  bank  or  bank 
holcUng  comnany.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  |i  section  3(c)  of  tfie  Act  (12 
U.S.C  1842(d). 

Each  appw  ation  is  available  for 
immediate  in  ipection  at  the  Federal 
Reserve  Bam :  indicated.  Once  the 
application  hks  been  accepted  for 
processing,  n  will  also  be  available  for 
inspection  alt 'the  oCRces  of  the  Board  of 
Governors,  interested  persons  may 
ejqMBSs  theiirviews  in  writing  to  the 
Reserve  Bant  or  to  the  offices  of  the 
Board  of  GoMemors.  Any  comment  on 
an  applicati^i  that  requests  a  hearing 
must  includf  |a  statement  of  why  a 
written 
lieu  of  a  h( 
any  quasi 
and 
wotildbe 


itation  would  not  suffice  in 
identifying  specifically 
of  fact  that  are  in  dispute 
the  evidence  ttiat 
ted  at  a  hearing. 
Unless  otik  irwise  noted,  comments 
re^rdng  e«  fa  of  these  applications 
must  be  received  not  later  than  July  IS, 

igea  | 

A.  Fedsfal  BBsenre  Bank  of  Boston 
(Robert  ML  $^dy.  Vice  President)  600 
Atlantic  Avefiue.  Boston.  Massadiusetts 
02106:  1 1 

1.  Wamn  Bancorp,  Inc.,  Peabody. 
Massachusetts;  to  become  a  bank 


holding  coi 

percent  of 

Five  Cents 

Massachi 

of  Wairen 

Beverly, 

acquire  14.51  ^rcent 

shares  of  ~ 

Beverly, 

National 

B.Fi 
(lioydW 
701  East 

"II 


y  by  acquiring  100 
voting  shares  t^  Warren 
ivings  Bank.  Peabody, 
successor  to  the  merger 
Beveriy  Savings  Bank, 
chusetts.  and  indirectly 
of  die  outstanding 
eriy  National  Corporation, 
idiusetts,  and  Beverly 
Beveriy,  Massachusetts. 
«  Bank  of  Richmond 
itian,  Jr^  Vice  President) 
Street,  Ridunond,  Virginia 
23261: 

1.  Citizen^' Bancorp,  Riverdale, 
Maryland;  tp  acquire  100  percent  of  the 
voting  sharff  of  McLachlen  Bancsbares 
Corporatioi^j  Washington,  D.C  and 


thereby 
National 

CF( 
Clty(thoi 
President) 


acquire  Mdiachlen 
Washington.  D.C. 

Bank  off  Kansas 
M.  Hoenig.  Senior  Vice 
&and  Avenue,  Kansas 
City.  Misso^  04196: 

l.HickmiO  Coiporation,  Hickman. 
Nebraska;  to  become  a  bank  lurfding 
company  by  acquiring  100  percent  (^  the 


voting  diares  of  First  State  Baidc 
Hickman.  Nebrarica. 

Board  of  Govemon  of  tlie  Federal  Reserve 
System.  lune  21, 198B. 
WiUaaW.WIIas. 
Secntary  of  the  Board 
[FR  Doc.  8fr-14485  Filed  6-27-88:  B:4S  am] 


DEPARTMEIIT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  wid  DniQ  AdmlnlstratioA 

Portpl^orol  Mid  CMrtrd  Nwouo 
SysiMn  OniQO  Advloofy  ComnillloOf 


r:  Food  and  Drug  Administration. 
actkm:  Notice. 


r.  The  Food  and  Drug 
Administration  announces  the  renewal 
of  die  Peripheral  and  Central  Nervous 
System  Drags  Advisory  Committee  by 
the  Secretary  of  Healdi  and  Human 
Services.  This  notice  is  issued  undcir  die 
Federal  Advisory  Committee  Act  of 
October  6, 1972  a>tab.  L  92-463, 86  Stat 
770-770  (S  U.8.C  >^.  I)). 
OKtw:  Autiiority  for  this  committee  will 
expire  on  June  4. 1960.  unless  the 
Secretary  formally  determines  that 
renewal  is  in  the  public  interest 
RM  WNTHOI  MraOMATMN  QONTACn 
Richard  L  Schmidt,  Committee 
Management  Office  (HFA-a06),  Food 
and  Drug  AdnUnistrattcm.  5600  Fishers 
Lane.  Rockville.  MD  20657. 301-443- 
2765. 

Dated:  June  22. 1988. 
Adan  |.  Tku^lki. 

Acting  AsBOdate  Coaunisaionerfor 
Regulatory  Affairs. 
[FR  Do&  88-14482  Filed  6-27-88: 8:45  am] 

I  coot  4M0-01-II 


Sciooco  Advliovy  Bowd  to  tho 
wnionoi  comor  lof  towooioqicm 

nOSOarCnj  llMlSWfll 

AOmCY!  Food  and  Drug  Administration. 
action:  Notice. 


;  The  Food  and  Drug 
Administration  announces  the  renewal 
of  the  Science  Advisory  Board  to  the 
National  Center  for  Toxioqlogical 
Research  by  the  Secretary  of  Health  and 
Human  Sorices.  This  notice  is  issued 
under  the  Federal  Advisory  Committee 
Act  of  October  0. 1972  (Pub.  L  92-463. 86 
Stat  770-776  (5  VAXl  App.  I)). 
DATE  Autiiority  for  tUs  eommittee  will 
expire  on  June  2. 1990i  unless  die 
Secretary  formal^  determines  that       . 
renewal  is  in  thA  public  interest 


kTMM  COMTACTt 

Richard  L  Schmidt  Committee 
Management  Office  (HFA-306),  Food 
and  E^rug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20657. 301-443- 
2765. 

Dated:  )une  22. 1988. 
AdaaJ.TniJilki. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs 
(FR  Doc.  88-14493  Filed  6-27-88: 8:45  am) 


Advtoory  Committoos;  Itooting 
AOOtCv:  Food  and  Drug  Administration. 


action:  Notice. 


;  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meetings  and  metiiods  by  wdiich 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
adviamy  committees. 

Meeting:  The  following  advisory 
commitiee  meeting  is  aimounced: 

Vaodoes  and  Rdatad  Bfariogkal 
Products  Advisory  CommHtoe 

Date,  time,  and  place.  July  28  and  29, 
1968. 8:15  a  on..  National  Institutes  of 
Health,  Bldg.  31.  Conference  Rm.  la 
9000  Rockville  Pike.  Betiiesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  commitiee  discussion.  July  28. 
1988, 8^15  ajn.  to  11:30  a.m.;  open  public 
hearing.  11:30  ajn.  to  12:30  p.m.,  unless 
public  participation  does  not  last  that 
long;  closed  commitiee  deliberations.  1 
p.m.  to  6  p.m.;  closed  committee 
deliberations.  July  29, 198&  8  a.m.  to  3:30 
p.m.;  Jack  Gerteog,  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration.  5600  Fishers 
Une,  Rockville.  MD  20657. 301-443- 
5455. 

General  function  of  the  committee. 
The  committee  reviews,  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  vaccines  and  related 
biological  products  intended  for  use  in 
the  diagnosis,  ^evention,  or  treatment 
of  human  diseases-  The  committee  also 
reviews  and  evaluates  the  quality  and 
relevance  of  FDA's  research  program 
whidi  provides  scientific  support  for  the 
r^ulation  of  these  products. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues,  pending  before  the 
committee.  Those  desiring  to  make 
fsnnal-prosantations  shoidd  notify  the 
contact  person  bdore  July  13, 1068,  and 


24366 


submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argwaents 
they  wish  to  present,  the  names  and 
addreaees  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  July 
28, 1988.  8:15-a.m.  to  11:30  a.nL.  the 
committee  will  discuss  Hepatitis  B 
vaccines. 

Closed  committee  deliberations.  The 
committee  wiH  review  trade  secret  or 
confidential  commercial  iofonnation 
relevant  to  pending  license  applications 
and  IND's  in  the  OfGce  of  Biologies 
Research  and  Review.  This  portion  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(cJ(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
pubUc  hearing.  (2)  an  open  committee 
discussion,  (3]  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  commiUee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  ft  also 
includes  any  of  the  other  fliree  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  a^e  listed  abov«. 
The  open  public  hearing  portion  of 
eadi  meeting  shaD  be  at  least  1  hour 
long  mless  pnUic  paiticipetian  does  not 
last  that  kmg.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
pobKc  hearing  represents  a  nmiimam 
ratiwr  than  a  laaximam  6me  for  public 
partidpatioai.  and  an  open  public 
heariag  may  last  for  whatever  longer 
period  Hw  connittee  chaiiperson 
detenoines  wffi  faciKtate  the 
committee's  woric. 

ftihic  faeaiiogs  are  aubject  to  FDA's 
guiddiaes  (Sritpwt  C  of  21  CFK  Part  10) 
ctmconing  the  poticy  aad  piQccdam 
for  dectromc  MMlba  oovraage  of  FDA's 
pufafic  adannistrative  finceediiigs, 
including  hearings  before  public 
advisory  comantlees  under  21 CFR  Part 
14.  Under  21  CFR  10.205.  represestatzves 
of  the  decbtMBc  media  nay  be 
pmaitted.  subfect  to  certain  limitatiaiu, 
to  videotape,  fihn,  or  otherwise  record 
FDA's  public  administraave 
proceedings,  iodadii^  presentetions  by 
particqmnts. 

Meetings  of  adviaoiy  ntmnwttrrs  shall 
be  conducted,  osofar  as  is  practicod.  ia 
accordance  mdi  the  i^enda  puhlinhrd 
in  this  Fadanl  Bagiatar  notice.  Changes 
in  the  agenda  will  be  anoounced  at  Ibe 
beginning  of  the  open  portion  of  a 
meeting. 

Any  intenested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearii^ 
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portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  haariiig  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  ia  open  rtwiinn 
may  ascertain  from  &a  rftntf  t  person 
the  aftproximate  time  of  discussion. 

Details  on  tiie  agenda,  ^nations  to  be 
addressed  by  the  committee,  and  a 
curreat  list  <rf  oonanittee  neaibcri  are 
availabie  from  the  oonlact  parsoB  befire 
and  after  the  meeting.  Transoipts  of  ttie 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFI-d5),  Food  and 
Drug  Administration.  Rm.  12A-ia.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
approximatdy  15  woricing  days  after  the 
meeting,  at  a  cost  of  10  cants  per  page. 
The  transcript  may  be  viewed  at  &e 
Dockets  Management  Brandi  (WA- 
305).  Foad  and  Drug  Adffiinislratioa.  ftn. 
4-82. 5600  FisheiB  Lase.  RockviUs.  MD 
20657,  approximately  15  workii^  di^ 
after  the  meetii\g,  between  the  houia  of  9 
a.m.  and  4  p.m..  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meetiiu  wiH  be  available  from  the 
Freedom  ollnformatfon  Office  [address 
above)  begimdng  approximately  90  days 
after  the  meetii^ 

The  Gaamiissioner,  with  die 
concurrence  of  die  Chief  Coumd,  has 
determined  for  the  reasons  stated  tfiat 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  federal 
Advisory  Cranmittee  Act  (FACA).  as 
amended  by  the  Govemnnnt  in  fte 
Sunshne  Act  (Prik  L  91-40^,  permits 
such  closed  advisory  eaaariHea 
mpftings  ia  cartaaa  ckciiaistances. 
Those  portions  of  a  meeting  designated 
as  closed,  howevn-,  difdl  be  dosed  far 
the  shsrteet  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA.  aa  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  watter  for  disBassiaa  iaveives 
a  b-ade  sacwt;  noaaasiiial  orfiaaiicial 
infonaatiaB  ilHt  ia  arivifo^arf  n* 
cooifidanliai:  infonaarfianof  a  personal 
natiire.  dfaohnee  of  whidi  woald  faa  a 

■ion  of 


which  woald  be  likdy  to  aigaificantly 
frustrate  I 


Exaai]riet  of  portions  of  FDA  advisory 
conuuUee  "M^ii^gT  that  ordiaarily  amy 
be  closed,  wiiera  oaoessary  and  ia 
accordance  with  FACA  criteria,  include 
the  review,  dSscussitm,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
docomaiti,  but  only  If  fteir  premature 
disdosure  is  fikdy  to  significandy 
frnstrat  implamentation  of  proposed 
8gent7  action;  review  of  trade  secrets 
oiid  confidential  commerdal  or  Gnandal 
information  aobmitted  to  flie  agency: 
consideration  of  matters  involving 
investigatoiy  files  cora|)^ed  for  law 
enforcement  purposes:  and  review  of 
matters,  sudi  aa  personnd  records  or 
individual  patient  records,  where 
disclosure  woidd  oonatitiite  a  dearly 
unwarranted  invasion  of  personal 
privacy. 

Example  of  portloas  of  FDA  advisory 
coauiittoa  neetiags  Hat  ordmadiy  dmll 
not  be  dosadindude  the  review..   I    ^ 
discuaaion.  aad  ovahtation  of  geaacd 
preclinical  and  clinical  test  piotooab 
and  pracadarea  far  a  daaa  of  dn^  or 
devicea:  oonaideBatian  of  labeling 
reqainmaali  lor  a  daasa  of  nariceted 
drugs  or  devicas;  review  of  date  and 
inf ormatioa  an  apadfie  iavestlgBtianal 
or  mariceled  drags  and  devices  diat  have 
previoBsly  beanaMdc  pabiic: 
pesentation  of  «qy  oiiar  daia  or 
information  that  is  not  exempt  from 
pabiic  Asdasanpatsaaat  la  die  FACA.  , 
as  amended:  and.  notably  deliberative 
sessions  to  femndata  advice  and 
recommendations  to  the  agency  on 
mattars  that  do  not  indenendeatiy 
justify'    - 


This  notice  Is  issued  trader  section 
10(a)  (1)  and  (Q  of  the  Fiederd  Advisory 
Conmrittee  Art  tPt*.  L.  92-463. 86  Stat 
770-7T6  (5  O.S.C  App.  Ifl.  and  FDA's 
regulatioin  (21  GHt  Part  14)  on  advisory 
committees. 

IlalMl:)aneaa.l9ta 
FnakS.Taii« 

Commiuimmrtf^sodimdDn^ 
\¥R  Dec.  88-14533  Filed  6-27-88;  »4S  am] 


Hoaitii  Caro  RDandng  AdmMstraflon 


runcHona. 


Part  F.  af  the  Stateomnt  of 

,and 
lofAathedlyfortlte 


agency  4 

— 't'tt  TTthnr  instaanra  not  jrariiiHi 

relevant  to  HIA  mettees. 


Services,  Health  < 

>(iiCFA|,i 
,  VoL  8L  N&  12S.  pp.  13157- 
13158.  dated  IVe^aaday.  lane  25, 1800) 


-^•-^■^ 


PIbJwI  IhijIilM  /Vol  53.  No.  124  /  'Higgday.  Jwie  21>  im  /  Wotfew       2«g7 


is  amaodad  ^nflect  ■  Beotguiixatiai 
within  thft  OBoe  of  LagMation  and 
Pdicy.  The  pi|ri8ion  of  Poikj  Aaalytft 
and  its  two  tiiKBdiiiatB  eamponenti,  the 
Medicaid  Bnmch  and  Medicare  Brandi. 
will  be  aboliiied.  They  will  be  replaced 
by  the  Office!  if  Micy  Analysis,  the 
Oiviskm  of  IrndScaM  and  Loin^Tenn 
Care  Policy,  abd  the  TJiwUkmot 
Medicaia  Pdin.  Hie  OivisioD  of 
Legislation  OpL)  and  the  Divisicm  of 
Legislathm  Snvtoea  aad  Congressional 
Affairs  (DLSGA)  will  be  abolishad.  Tteir 
functions  will  ^  consolidated  to  form 
the  CMHce  of  Legislation  and 
Congressioni  I  Afhirs  (OLCA).  The 
Medicaid  Bn  nch  and  Medicare  Brandi 
in  DL  will  be  ibolished  and  replaced  I7 
the  Division  ( If  Medicaid  Lsgiiriation  and 
the  Division  ( >t  Medicare  L^slation. 
with  the  con  i^ponding  ttanSrfier  of 
functions.  FiiiiUy,  the  LegisLtfiva 
Servicaa  Bgai  im  and  Congressional 
Affaifi  Bram  i  inDLSCA  wfll  ba 
abolished  Tliiae  ooBpenents  wiU  be 
replaced  by  lie  Legislative  Services 
Staff  and  Cojikessional  Affairs  Staff, 
both  of  wUcBJwiU  report  to  the  Direct, 
OLCA.  Theyjwill  provide  staff  support  in 
the  areas  of  Ugislativc  and 
congressieiuiBpctivities. 

Ine  specini  changes  to  Part  P.  are 
described  beiaw: 

•  Section  roiO..  Office  of  Legislation 
and  Policy  (hB)  (Oiganization)  is 
amended  by  aeleting  the  organiration 
titles  and  adaiinistrative  codes  for  all 
subordinate  components  and  replacing 
them  with  tfiMfbllowfaig: 

A.  Office  oiMicy  Analysis  (FBA). 

1.  Divisioniif  Medicaid  and  Long- 
Term  Care  P6Ucy  (FBAl). 

2.  Divisionltf  Medicare  PoHcy  (FBA2). 

B.  OfiBce  oiMgislatiott  and 
Affairs  (FBB). 

1.  LegislatilUe  Services  Staff  (PHB-1). 

2.  Congressional  Affairs  Staff  (FBB-2). 

3.  Divisionjif  Medicaid  Legislatioa 
(FBBl).  I 

4.  Division!  ef  Medicare  Legislation 
(FBB). 

•  Section  ft).20.A.,  Division  of  Policy 
Analysis  (PBA),  is  amended  by  deleting 
the  existing  (division  title  and  aO 
subordinate  otganizational  titles, 
functional  statements,  and 
administratiti  codes  and  replaciiq  diem 
with  the  following: 

A.  Offios  off  ^Ucy  Analysis  (FBA) 

Plans  and  pbnducts  for  the 
Adminislistof  long-range  and  short-term 
policy  analysts  of  health  care  financing 
issues  and  lagblative  proposals,  in  snch 
areas  as  reisimsenient  refimn. 
alternative  cort-oontroi  systems, 
^eimbMrsanM^t  of  new  delivery  systems, 
and  long-term  care.  Mans  and  directs 
the  legislative  planning  and 


devotopaaent  activities  of  HCFA  as  part 
of  tha  annnd  bndgat  process,  in 
consultatton  with  die  office  of 
Lrigislntion  and  Congrsssienal  Affairs, 
reviews.  analyaeSk  aod  develops  policy 
altenintives  for  lagislativa  praposals. 
Coordinatas  tha  develtq^ment  of  HCFA's 
legislative  praaam  and  manages  the 
submission  ofTegjslBtive  proposals  to 
the  Office  of  Management  and  Kidget 
Develras  tedinical  specifications  for 
HCFA  hgislatiott.  Reviews  policy 
docoraenls,  indnding  regulations,  issue 
papers,  and  memoranda,  before  they  are 
signed  by  the  Administrator.  Piwides 
technical  eonsdtatlon  to  the  Office  of 
Research  and  Denonstrafions,  the 
Bureau  of  EB^bflity,  Rehnbursenent 
and  Covsvage,  odier  HCFA  components, 
and  through  the  Office  of  dw  Assistant 
Sacrataqr  ior  Legislation,  to  the 
CoQgnsa  en  Iks  policy  implfcations  and 
teclssical  aspaeta  of  liigislBtitte.  pobqr, 
or  research  initiativea. 

1.  DiTitaou  ofMsdicaid  ondLoog-TBiw 
Care  Policy  fFBAl) 

Perfenas  policy  relevant  analyses  of 
issues  related  to  Kfedicaid  and  long-term 
care.  In  assigned  areas,  conducts  long- 
range  policy  studies,  coordinates  the 
development  of  legislative  proposals  as 
part  of  the  budget  process,  and  develops 
the  tedmical  specifications  for 
legislation.  Reviews  regulations  and 
other  policy  documents  for  the  Director 
of  the  Office  of  Legislation  and  Policy  in 
assigned  areas.  Sid»tantive  areas'  of 
policy  analysis  include  Medicaid 
eligibility,  reimbursement  coverage,  and 
financing:  problems  of  access  to  health 
services  for  low  income  populations; 
alternative  deUveiy  systems;  and  post- 
acute  and  long-term  care.  Worics  widi 
senior  officials  of  HCFA,  die 
Department,  and  odier  Federal  agendas 
in  ereas  of  rantual  concern  or  interest 
and  provides  technical  sopport  to  die 
Congress  on  policy  and  legiriative 
issnes  relating  to  Medk^iid  and  long- 
term  care. 

2.  Division  of  Medicare  Policy  (FBAZ) 

Performs  policy  relevant  analyses  of 
Medicare  issues,  reviews  Medicare 
regulations  and  other  policy  documents 
for  the  Director  of  the  Office  of 
Legislation  and  Policy,  coordinates  the 
development  of  new  budget  proposals 
for  the  Medicare  program,  and  conducts 
long-range  studies  of  Medicare  policy 
issues.  Develops  technical  specifications 
for  Medicare  legislation.  Substantive 
areas  of  policy  analysis  indude 
Medicare  benefits,  eligibitity,  and 
financing;  probleins.of  access  to  health 
servioes  for  the  elderly;  akemative 
delivery  systems  and  physician 
reimbursement  Worics  with  senior 


officials  of  HCFA.  the  Department  and 
other  Federal  agendes  in  areas  of 
mutual  concern  or  interest  and  provides 
technical  siqiport  to  the  Congress  on 
Medicare  pcriiGy  and  legislative  issues. 

•  Sectton  FDAB..  pivisiim  of 
Legislatian  9>n)  and  Section  FD  JaC 
Division  of  Legislative  Sovices  and 
Congressional  Affairs  (FBC),  are 
amended  by  deleting  ^  existing 
division  tides  and  afi  subordinate 
organizational  tides,  functional 
statements,  and  a^nfoistrative  codes 
and  repladng  thaii  with  the  following: 

B.  Office  of  Lsf^sladoB  and 
lAlMis(FBB) 


Plans,  develops,  and  directs 
legislative  stinlsgy  to  enhnncr  the 
enactment  of  the  AdministrBtion's 
legislative  program  for  changss  ta  the 
health  care  financing  ptopams  and  to 
the  Medicaiaar  Medkaid  aspects  of 
proposals  for  riisngffs  to  odier  HHS 
progmns.  In  conjawetion  with  the  Office 
of  Policy  Anriysis,  analyaa  dK  impact 
of  HCFA  and  oongressianal  legislative 
proposals  affsctiiig  HCFA  programs  and 
makes  recommendatians  to  the 
Administrator  and  the  DcpBtment 
Develops  bill  rqnrts  cwanmii'ating 
HCFA's  official  position  and 
recoamends  the  Department's  position 
on  legislation  likely  to  be  considered  by 
the  Congress.  Clears  enrolled  bill 
reports  and  recommends  Presidential 
veto  or  signature  of  bills.  Prepares 
testimony  and  tedinical  briefing 
materials  for  the  Administrator's  and 
others'  appearances  at  congressional 
hearings  on  HCFA  programs  and  dears 
the  HOPA-rslated  testanony  of  other 
Departments'  witnesses.  Stnves  as 
principal  advisor  to  the  HCFA  senior 
staff  on  congressional  legislative 
initiatives  of  interest  or  concern  to  the 
Agency.  Throng  the  Office  of  the 
Assistant  Se<aetary  for  Legislation 
(ASL)  provides  information  on  HCFA 
programs  and  le^slative  plans  to 
members  of  the  Congress  and  the 
congressional  comimttees.  Coordinates 
legislative  activities  and  prepares  for 
congressional  hearings  with  the  ASL 
Provides  legislative  research  and 
analysis  services  to  HCFA  staff  and 
produces  regidar  and  spedal  reports  to 
HCFA  and  die  Department  on  legislative 
issues  and  activities.  Prepares 
background  materials  for  congressional 
hearings  and  briefing  sessions  and 
coordinates  widi  HCFA  components  and 
the  ASL  on  the  preparation  of  biO 
reports  and  bill  report  dearances. 
Maintains  and  sendees  HCFA  with  a 
legislative  researdi  and  reference 
library.  Responds  direcUy  or 
coordinates  responses  to  written  and 
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verbal  congressional  and  legislative 
requests  for  information  related  to 
HCFA  programs.  Organizes  and 
prepares  materials  for  briefing  of 
Members  and  their  constituents. 
Monitors  the  interest  or  concerns  of 
Members  and  prepares  recurring  reports 
on  significant  congressional  contacts. 
Analyzes  alternative  responses  to 
congressional  issues  and  makes 
reconounendations  to  hi^er  officials  on 
specific  issues. 

1.  Legislative  Services  Staff  (FBB-1) 

Provides  legislative  reference  and 
research  services  to  HCFA.  the 
Department,  and  the  general  public. 
Analyzes  and  reviews  HCFA  legislative 
authorities  on  request  and  maintains  a 
legislative  reference  library  for  the 
Agency.  Coordinates  the  development  of 
bill  reports  with  HCFA  components  and 
the  Department;  prepares  a  variety  of 
regularly  scheduled  reports  on 
congressional  legislative  activities; 
reviews  and  develops  reports  on  HCFA 
and  departmental  regulatory  activities; 
and  prepares  special  reports  on  health 
legislative  initiatives  that  require 
coordination  with  other  departments  or 
agencies.  Assists  other  components  of 
the  Office  of  Legislation  and  Policy  by 
preparing  legislative  histories  and 
congressional  profiles  for  congressional 
hearings. 

2.  Congressional  Affairs  Staff  (FBB-2) 

Responds  to  a  large  volume  of 
congressional  inquiries  and  constituent 
concerns  related  to  HCFA  programs  and 
policies.  Organizes  and  conducts 
briefings  for  individual  Congressmen, 
Congressional  Staff,  and  the  general 
public  on  specific  issues  and  prepares 
reports  on  these  issues  for  higher  level 
staff.  Provides  notification  to  Congress 
on  specific  HCFA  activities  of  interest  to 
Members;  coordinates  congressional 
liaison  activities  with  the  Office  of  the 
Assistant  Secretary  for  Legislation; 
provides  advice  to  the  Director  of  the 
Office  of  Legislation  and  Congressional 
Affairs,  the  Director  of  the  Office  of 
Legislation  and  Policy,  and  the 
Administrator  on  the  resolution  of 
sensitive  congressional  issues  and 
serves  as  the  focal  point  in  HCFA  for  all 
congressional  liaison  activities. 

3.  Division  of  Medicaid  Legislation 
(FBBl) 

Develops  legislative  stretegy 
concerning  proposals  for  changes  to  the 
health  care  financing  programs  and  the 
Medicaid  aspects  of  proposals  for 
changes  to  other  HHS  programs,  in 
particular  the  AFDC  and  SSI  programs. 


Provides  input  for  the  development  of 
technical  specifications  for  Medicaid 
legislation.  In  conjunction  with  the 
Office  of  Pdicy  Analysis,  analyzes  the 
impact  of  HCFA  and  congressional 
legislative  proposals  affecting  HCFA 
programs  and  makes  recommendations 
to  the  Administrator  and  the 
Department.  Develops  bill  reports 
communicating  HCFA's  official  position 
and  recommends  the  Department's 
position  on  Medicaid  legislation  Ukely  to 
be  considered  by  the  Congress.  Clears 
enrolled  bill  reports  and  recommends 
Presidential  veto  ot  signature  of 
Medicaid  bills.  Prepares  legislative 
summaries  of  newly  enacted  Medicaid 
legislation.  Prepares  testimony  and 
briefing  materials  for  the 
Adminiiitrator's  and  others'  appearances 
at  congressional  hearings  on  Medicaid 
and  clears  HCFA-related  testimony  of 
other  Departments'  witnesses.  Provides 
consultative  services  to  Senators,  House 
Members,  Congressional  Staff,  and  the 
public  on  Medicaid  legislative  issues. 
Transmits  congressional  information, 
views,  and  inquiries  to  appropriate 
HCFA  components. 

4.  Division  of  Medicare  Legislation 
(FBB2) 

Develops  legislative  strategy 
concerning  proposals  for  changes  to  the 
health  care  financing  programs  and  the 
Medicare  aspects  of  proposals  for 
changes  to  other  health  programs. 
Provides  input  for  the  development  of 
technical  specifications  for  Medicare 
legislation.  In  conjunction  with  the 
Office  of  Pohcy  Analysis,  analyzes  the 
impact  of  HCFA  and  congressional 
legislative  proposals  affecting  HCFA 
programs  and  makes  recommendations 
to  the  Administrator  and  the 
Department.  Develops  bill  reports 
communicating  HCFA's  official  position 
and  recommends  the  Department's 
position  on  Medicare  legislation  likely  to 
be  considered  by  the  Congress.  Clears 
I  enrolled  bill  reports  and  recommends 
Presidential  veto  or  signature  of 
Medicare  bills.  Prepares  legislative 
summaries  of  newly  enacted  Medicare 
legislation.  Prepares  testimony  and 
briefing  materials  for  the 
i  Administrator's  or  others' appearances 
at  congressional  hearings  on  Medicare 
and  clears  HCFA-related  testimony  of 
other  Departments'  witnesses.  Provides 
consultative  services  to  Senators,  House 
Members,  Congressional  Staff,  and  the 
public  09  Medicare  legislative  issues. 


Transmits  congressional  information, 
views,  and  inquiries  to  appropriate 
HCFA  components. 

Date:  June  10. 1968. 
Wiffiam  L  Ropor. 
Administrator. 

[PR  Doc  8e-14S45  Filed  6-27-88;  8:45  am] 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Docket  NaN-t»-1«17] 

Submieiion  of  Propoeed  Information 
Collections  to  0MB 

AQINCV:  Office  of  Administration,  HUD. 
ACnON:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  conunents  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  AlHson,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  RIRTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMCNTARV INFORMATKM:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  descriptioirof  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 


FedtwHigiatp  /.VoL  «.  Ne>  1»  /  •HKaday.  June  M.  MM  >  WotioM 


T.1 


hoiBS 

reinsta 
inftmmiHf 
(9)  As 
any 

proposal 
for  the  Dej 

AudMiity:  S^ion  3507  of  the  Phpwwuik 
RedKMoa  Ael,  M  UL&C;  nor;  Mcttn  nd)  of 
theDepartaiMitof  Homii^  and  Urban 
DevdnpiMiit  Aft«U&C  SOOfdV 


Notiwdf 


Aii|PM«£- Urbaa  HomeiteadliV 
Pragma  ffR-MB«). 

QUSosr  CoBununity  Piamiiag  and 
DevelopiBBBt 

DtscnptioaaftbeNaadforAe 
InfimnaUoa  aadk*  Piapoead  Uam  HUD 
coUacta  applfcatioiKad  ftadkig  neodi 
data  iit«nlar  lo  provide  pragnnB 
benefits.  In  additioB.  roBMwmHy 


developnanli  ndai/attnkt,  I 
range.  Section  BIO  Hands  usage,  and 
housing  rakaMUMkn  date  an  eaeential 
to  iMl  thaatatatMiy  iwpdwBBis  that 
HUD  needs  to  provide  an  aimual  nport 
to  Congresaand  oondiHliioaltaiiag 
evaluations  of  die  UhfcaarMaaMitaa ding 
PKgrani. 

Fom  Number  mm-40OlSO,  40063,  and 
400BS-A. 

Respcmdents:  State  or  Local 
Governments. 

Freqaenef  of  Submimum: 
Recordkeq>ing,  on  Occasion.  Qaarterljr. 
and  Annually. 


HUOMOOSO— 
HU(M0IM3-A 


20 

a« 

4se 

13 

■     4 

SB 

t12 

2 

2M 

tS2 

K 

132 

182 

% 

SM 

132 

M 

44 

192 

1 

MO 

1«2 

3 

STB 

total Bstm^edBm^nHoarKZyVL 

Status:  Extefision. 

Contact:  Lo^fse  D.  Thompson,  HUD, 
I20Z)  75S-63241  |ohn  Allison.  OMB,  (202) 
395-(M8a 

ZTote.  lone  1)1 198& 

ProposaL  Dj^trict  Heating  and  Cooling 
Systems  Survey. 

Office:  Com  inanity  Planning  and 
Development 


DeacripUwa  aftbe  Need  far  the 
Information  aadJtM  Proposed  use:  HUD 
will  use  the  aum^  to  assess  its 
activities  in  die  district  heating  area  and 
to  deterailne  (UrectlonB  for  future 
technical  assistance  and  related 
activities.  Information  wiU  be  made 
available  to  local  and  State 
governments,  to  business  and  industry, 
and  to  other  interested  parties  to  assist 


them  in  Ae  devektpmait  of  district 
heating  aystews 

Form  Number  None. 

Respondents:  State  or  Local 
Goveiaaunts  and  Businesses  or  Other 
For-Profit 

Frequency  of  Submission:  Single- 
iiflie. 

Reporting  Burden: 


Number 
ol 


FraquMcy 


V    Hompw     _ 


Bunlan 
tarn 


SufvayNo^l , 
Suiv8|rN&2. 


80 
80 


.6 


48 


1  ■:'. 


I 

24370  Fedeial  Ragbtar  /  Vol  53.  Na  124  /  Tuesday,  fmw  28.  IWa  /  Notices 


Total  Estimated  Burden  Hours:  96 

Status:  New. 

Contact:  Wyndham  Clarke,  HUD. 
(202)  755-5504,  John  Allison,  OMB,  (202) 
39&-«680. 

Date:  June  14. 198a 
[FR  Doc  88-14476  Filed  6-27-88;  8^45  am] 

8IUJN0  CODE  42ie-0MI 


[Docket  No.  N-M-1819] 

Submission  of  Proposed  Information 
CoNections  to  OMB 

agency:  Office  of  AdminUtration,  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the  I 

subject  proposals.  ' 

AOORESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 


FOR  nMTHm  MraMHATNM  CONTACn 

David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Hooeing  and 
Urban  Development  451 7th  Street 
Southwest.  Washington.  DC  20410. 
telephone  (202)  75S-e05a  This  it  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docummts 
submitted  to  OMB  may  be  obtained 
from  Mr,  Cristy. 

SUPKCMCNTARV  MFORMATNM:  The 

Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
requested  by  the  Paperworic  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
informafion;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  infiHination 
submissions  wiH  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 


information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  wifli  the 
proposal  and  of  the  OKffl  Desk  Officer 
for  the  Department 

Authority:  Section  3507  of  the 
Paperwork  Reduction  Act  44  U.S.C. 
3507;  Section  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act 
42  U.&C  3535(d). 

Date:  June  22, 198a 

John  T.  Minphy. 

Director,  Information  Policy  and  Management 
Division. 

Proposal:  Apiriication  for  Approval  as  a 
Coinsuring  Lender— Category  A 
E)ocumentation  (FR-1198) 

Office:  Housing 

DeMz^tioa  of  the  Need  for  the 
Infbrmatkn  and  its  Aivoead  Use: 
HUD  needs  this  information  to  review 
the  lender's  financial,  tedmical,  and 
organizational  capacity  to  be 
approved  Jis  a  coinsuring  lender.  HUD 
also  uses  this  inftmnation  to  review 
the  approved  lender's  first  three  cases 
before.endorsement  to  make  sure  they 
are  capable  of  administering  the 
program. 

Fonn  Number  None 

ReqiondantK  Businesses  or  Other  For- 
Profit  and  Non-Profit  Institutions 

Frequency  of  SulnnisskHi:  On  Occasion 

Repotting  Bmden: 


Appiicalion . 


NumiMr  of  respondents 


20 


Ffaqmncy  of  rasfwnsa 


Horn  par  iMponse 


320 


Burdsn  hours 


Total  Estimated  Burden  Hours:  6,400 

Status:  Extension 

Contact  James  L  Hamemick,  HUD, 

(202)  755-«500.  John  Allison,  OMB, 

(202)  395-6880 
Date:  June  21. 1988. 
Proposal:  Project  Applications  and 

Review  of  Application — Category  B 

Documentation  (FR-1198) 


Application. 


Office:  Housing 
Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 

HUD  needs  this  information  to  review 
approved  coinsuring  lender's 
processing  of  applications.  HUD  uses 
this  information  to  make  sure  lenders 
adhere  to  underwriting  and  processing 


guidelines  and  to  ensure  they  are 
complying  with  program  standards. 

Fonn  number  None 

Respondents:  Businesses  or  Other  For- 
Profit  and  Non-Profit  Institutions 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Numtier  of  respondents 


20 


Frequency  of  responses 


10 


Hours  per  response 


460 


Burden  hours 


9^ooo 


Total  Estimated  Burden  Hours:  92,000 

Status:  Extension 

Contact:  James  L.  Hamemick,  HUD, 

(202)  755-6500.  John  Allison,  OMB. 

(202)  395-6880 
Date:  June  21, 1988. 
Proposal:  Tenant  Participation  and 

Management  in  Public  Housing 

Projects;  Eligibility  for  Comprehensive 


Improvement  Assistance  Program 
Funds  (FR-2519) 
Office:  Public  and  Indian  Housing 
Description  of  the  Need  for  the 
Information  and  its  Pn^rased  Use: 
This  information  is  needed  to  make 
sure  Public  Housing  Agencies  (PHAs) 
are  in  compliance  with  the 
management  of  their  projects.  HUD 
uses  this  information  to  hold  the 
PHAs  accotmtable  for  a  resident 


group's  performance  tmder  the 
management  contract 

Form  Number;  None  |i 

Respondents:  Individuals  or 
Households.  State  or  Local 
Governments,  Businesses  or  Other 
For-Profit  Non-Profit  Institutions,  and 
Small  Businesses  or  Organixations 

Frequency  i»f  Subaaisskm:  On  Occasion 

Reporting  Buidea: 


■^^^^^^ 

tiJiBll  i:^  T^-Mbife^  ,t2t  /  T^iiwlay,  fytm  Z^^tP  f  ^0*5^ 
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Nmbv  01  iwpondBnli 

PMquaneyoffMponM 

Hotn  (w  iMponM 

Burdwtaws 

SumnMiyolTa 
PMfonmnnOf 

500 

7S 

1 
1 
1 

4 

a 

2 

2.000 
100 
ISO 

Total  EftimaiBd  Buidan  Hoibk  2,250 

StatuK  Revi  Bon 

CootoGl:  Jan  ix  D.  Rattley,  HUD.  (202) 

75&-7970.  fohn  Alliaon.  OMB.  (202) 

395-6080   I 
Oatff:  June  1^1968. 

[FR  DoG.«8-M532  Filed  ft-27-88: 8:46  am] 


OF  THE  INTERIOR 


iNoiiix 


Interior, 
ACTION: 

Draft  Envirbiunental 
for  ActkHisIlp 
Beiryessa 
Plan  (! 


oftfaeNal 
Act  of  1980 
Reclamatioi 
En^ 
TheEIS 


of  Reclamatioii. 


RAMn.Napa 
iMVKrarBuani 


of  Intent  to  Prepare  a 

Impact  Statement 
Be  Considered  in  the  Lake 

Area  Management 
.  Napa  County.  CA. 


f  #aervoiri 


1  to  section  102(aMC) 
4al  Environment^  Polk^ 
IS  unended)^  the  Bmvau  of 
intends  to  prepare  an 
al  Impact  Statement  {OS). 
address  the  impacts  from 


several  lan^' management  water  surface 
management,  and  concession 
managemeat  actions  the  Bureau  is 
considering  for  eventual  adoption  in  a 
RAMP  for  uke  Berryessa. 

At  wotlunops  held  in  April  and  June 
of  1987,  the^uUic  was  afforded  an 
opportunity  ro  comment  on  a  variety  of 
actions  beim  considered  during  the 
Bureau's  im^al  planning  efforts  for  the 
Lake.  Hie  rareau  will  consider  any 
additional  (qput  the  public  may  wi^  to 
provide  in  <>tder  to  determine  significant 
issues  and  i^npacts  which  should  be 
analyzed  atid  included  in  the  EIS. 
Written  co^lments  should  be  sent  to  the 
Lake  Benynsa  Recreation  Office 
identified  qflow. 

Mr.  Ron  Brb^^kman.  Outdoor  Recreation 
banner,  Buteau  of  Reclamation,  Mid- 
Pacific  Reflldn  (MP-tOl).  2800  Cottage 
Way.  Sacn^ento,  CA  95825:  telephone: 
(916)  B78-«iliS  or  Mr.  Vem  Sodth. 
RecreationlMaBager,  Lake  Berryessa, 
Bureau  of  K  idamation,  P.O.  Box  9832, 
Spanish  m  Station.  Napa.  CA  M558; 
telephone:  [7071 966-2111. 


iTKMrLake 
Berryessa  has  been  in  existence  since 
1957,  after  the  impoundment  of  Putah 
Creek  by  Monticello  Dam.  Managed 
initially  by  Napa  Coimty  until  1975,  and 
now  by  the  Bureau  of  Reclamation, 
recreation  lands  at  the  Lake  have 
experienced  use  changes  ranging  from 
dispersed  use  of  undevelop^  lands  to 
hi^y  concentrated  development  and 
use  in  seven  resort  areas.  A  Public  Use 
IHan  (WP)  was  prepared  by  die 
National  Park  Swvice  iwhidi  designated 
certain  areas  for  devekqnnent  with 
suggestions  regarding  specific  types  of 
improvemento  and  their  locAtitHis.  Over 
the  years,  improvements  were  made 
which  did  not  always  follow  the  original 
derignations  of  areas  and  uses.  In 
addition,  some  lands  were  never  fiilly 
develtqied  as  ipedlied  in  the  PUP.  To 
compound  Aisvitnation,  the  demand  for 
day  use  and  odier  short-term  recreation 
fadlities  has  increased  wdiiie  most 
devdopment  has  been  oriented  toward 
long-term  mobile  hone  and  travel  trailer 
pariks.  In  view  of  the  above,  and 
recognizing  the  need  to  further  identify 
the  loog-range  needs  and  use  of  Lake 
Berryessa.  &e  Bureau  has  initiated  a 
planning  effort  which  will  cuhninate  in  a 
Reservoir  Area  Management  Plan, 
updating  and  revising  the  ewlier  PUP. 

TheE^  to  be  prepared  by  the  Bureau 
will  an^yie  the  impacts  of  various 
actions  which  are  being  considered  for 
inclusion  and  adoption  in  ttie  RAMP  for 
the  Lake.  Key  acttoni  involve  the 
devi^Iopment  of  additional  short-term 
recreation  facilities,  establishing  a 
houseboat  program,  removal  and 
protection  of  facilities  subject  to 
flooding,  actions  to  promote  safer  and 
varied  water-use  activities,  removal  of 
long-term  sites  in  key  shoreline 
locations  during  resort  reoiganizations, 
expansion  of  visitor  information 
services,  increases  in  law  enforcement 
presence,  establishment  of  a  fish  and 
wildlife  management  area,  and  other 
development  and  master  planning 
actions. 

Environmental  consequences  of  the 
actions  will  be  analyzed  for  various 
impact  categories  imduding  soils  and 
topograirtiy,  water  quality,  vegetation 
and  wildlife,  fish  resources,  recreational 
uses,  land  uses,  cultural  resources, 
traffic  and  circulation,  scenic  resources, 
and  socio-eoonomics  (recreation 
visitors,  resort  tenanta.  resort  owners, 
and  local  economy). 


Date:  June  21. 1988. 
Wllliwn  C  Kkwtanneyer, 
Acting  Commissioner. 
[FR  Do&  88-14542  Filed  6-27-88: 8:45  ami 
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Land  Managwnent  Butmu 

Ulah-lnvttation  to  Partidpala  In  Coil 
Expkwallon  ProgrMn— BMvor  CrMk 
Coal  Cowpony   U  64233 

Beaver  Q«ek  Coal  Company  is 
inviting  all  qualified  parties  to 
particifwte  in  its  proposed  exploration 
of  certain  Federal  coial  deposito  in  the 
following  described  lands  in  Emery 
County,  Utah: 

T.17  8..R.6B..8LM.Utah. 
Sec.  2B.  WMSWV^NEW,  SKNWK.  SWM. 

Sec  27.  SViNEV^.  SBV4NW%.  EKSW^, 

SEV^: 
Sec.  84,  NEV^.  EVfcNWt^.St^WM.  SEVt; 
Sec  35.  lots  3. 4.  WVfcSWMNE)^ 

SVU4W%.  SWV^.  WMW^SEK. 
T.  18  Sm  R.  8  B.,  SLH  Utah. 
Sec  1.  loU  1-6,  SViNVfc: 
Sec2.loUl-e.SMiNH: 
Sec  3,  lots  1. 2  and  & 
T.  18  S..  R.  7  E.,  SLM.  Utah. 
Sec  6.  lots  4-r.  WMSEMNWV^.  W^EHS 

W%. 

Containing  2,730.81  acres. 

Any  party  electing  to  participate  in 
this  exploration  program  must  send 
wrritten  notice  of  sudi  election  to  the 
Bureau  of  Land  Management.  Utah  State 
Office,  324  Soutii  State  Sb«et  Suite  301. 
Salt  Lake  City,  Utah  84111-2303  and  to 
Kennedi  S.  Fleck,  geologist.  Beaver 
Creek  Coal  Company.  P.O.  Box  1378, 
Price.  Utah  84501.  Such  written  notice 
must  be  received  witiiin  30  days  after 
the  publication  of  this  notice  in  the 
Federal  Register. 

Any  p^irty  wishing  to  participate  in 
the  coal  exploration  program  must  be 
qualified  to  hold  a  lease  under  the 
provisions  of  43  CFR  3472.1  and  must 
share  all  cost  on  a  pro  rate  bases.  A 
copy  of  tlMi  exploration  plan,  as  , 
submitted  by  BeaverCredc  Coal 
Company,  is  available  for  public  review 
during  business  hours  in  the  same  BLM 


24372 


{ 


office  as  mentioned  above  nnder  Serial 
Number  U-64233. 
Orval  L  Hadley, 

Chief.  Branch  of  Lands  ami  Mmerala 
Operations. 

(FR  Doc  88-14487  FHed  •-27-88: 0:46  am} 

anXMS  CODE  4310-IW-M 


National  Park  Service 

Martin  Luther  King.  Jr,  National 
Hiatoric  Site;  Advisory  Commiaalon 


^F^dbaaJagMae  /  VeL  5a..Nftia4/Tue^.  jietaiWjMW  /  JMgttoa 


:  National  Paric  Service.  Martin 
Luther  King.  Jr.,  National  Historic  Site. 
Interior. 

ACTION:  Notice  of  Advisory  Commission 
Meeting. 

SUMMARV:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisoiy 
Commission  Act  that  a  meeting  of  the 
Martin  Lother  King.  Jr..  National  Historic 
Site  Advisory  Commission  will  be  held 
at  10:30  a.m.  at  the  following  location 
and  date. 

DATE  July  13. 1988. 

adohess:  The  Martin  Luther  King.  Jr., 

Center  for  Non- Violent  Social  Change. 

Ino.  Room  261.  F^edom  Hall.  449 

Auburn  Avenue.  NE..  Atlanta.  Georgia 

30312. 

FOR  nMTHER  mFORMATION  CONTACT: 

Mr.  Randolph  Scott,  Siq>erintendent 
Martin  Luther  King,  Jr.,  National  Historic 
Site,  522  Auburn  Avenue,  NE..  Atlanta, 
Geoigia  30312,  Telephone  (404)  331- 
5190. 


supftaKNTARV  mhnmation:  The 
purpose  of  the  Martm  Luther  King.  Jr., 
National  Historic  Ste  Advisory 
Commission  is  to  consult  and  sdvise 
with  the  Secretary  of  the  Interior  or  his 
designee  on  matters  of  planning  and 
administration  of  the  Martin  Luther 
King.  Jr.,  National  Historic  Site.  The 
members  of  the  Advisory  Commission 
are  as  follows: 

Ms.  Portia  Scott  Chairperson 

Dr.  EUzabetfi  A.  Lyon 

Mr.  C.  Randy  Humphrey 

Mrs.  Christine  King  Farris 

Mr.  Daniel  H.  Nail 

Mr.ArthurJ.aemMit  , 

Mrs.  Vakoa  Hendersm  j 

Mr.  Williun  W.  AUison 

Mr.  John  W.  Cox 

Reverend  Jospeph  L  Roberts.  Jr. 

Mrs.  Coretta  Scott  King.  Ex-Offido 

Member 
Director.  National  Park  Service,  Bx- 

Offido  Member 

The  matters  to  be  discussed  at  the 
meeting  will  indude:  the  status  of  park 
development  and  interpretive  activities. 

The  meeting  will  be  open  to  the 
pabHc  However,  facilities  and  space  for 


accoqwedaHqg  members  of  the  pid>Bc 
are  linilad.  Any  sM^er  of  the  pwUic 
may  file  with  the  Commissioo  a  written 
statonent  concerning  the  maltes  to  be 
discassed.  Written  statements  may  also 
be  stibayttedt»^  Superintendeiit  at 
the  address  above.  Minutes  of  the 
meeting  will  be  available  at  I^ 
Headquarters  for  public  inspection 
approximately  4  weeks  after  the 
meeting. 

Oate:)iiiiBlS.ttie. 
Rob«tL.I 


Acting  Re^amaianetmrSimlhemstRtpan. 
[PR  Doc  aa-146t7ned  e-ZT^-M;  »48  an] 


Nominations  lot  the  following 
properties  being  ctmsidered  for  listing  in 
the  Natiooal  Roister  were  received  by 
the  National  Park  Scsvice  before  June 
18. 1988.  Pursnant  to  S  6043  of  3ft(7R 
Part  60  written  comaaents  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  ma^  be  forwarded  to  the 
National  Register.  National  Park 
Swice,  US.  Department  of  the  Interior, 
Washis^on.  DC  202*3.  Written 
comments  should  be  sabmitted  by  Jul^ 
13.198a 
CH«i0.8Ml 
ChkicfBa^atntion.  Natkmal  Regater. 

ALASKA 

Wiaatdt-nsmbarg  DiviaiaB 

Wrangell  vidaity.  erOUN  CANOE,  Toi^asa 
National  Forest 

DBLAWAKE 

SnsMxCiMDljr 

Laurd.  Laarel  Historic  District,  West  SL  to 
Rossakstun  Oedc  and  Broad  Creek  to 
TentbSt 

LOUISIANA 


Keachi  vicinity.  Keachi  Uni^d  Methodist 

CbwncAiLAS 
Keachi  vidnily.  Prvde  Home.  LA  5 
Kaadn  vicinity.  SpeU  House.  LA  5 

NaluUtscDw  CiNioty 

Natdiez  vidnlty.  Cedar  Bend  Plaatatioa.  LA 
119 

MAXYLAIO 

PlioM  Gaoiis^  Coaaty 

Aquaaco.  JTiOa  DeSales.  22410  Aquaaco  Rd. 


WamnCiw^ 

Vicksbws.  /fouse  816  Famw  Strttt 
(VicUburg  Plen»d  Cohimns  M7^  918 
FSnnerSt 


Vicksbeq.  Hoaae  at  1113  Cfoy  SUmt 

(VtckMbuigKmsadCekiautB^AtPS^  1113 

Clay  St 
Vicksbaq.  Mouse  at  OOOHaniaoa  Sinet 

(Vick^turgPiercadCobmas  AtPS).  1200 

HairlsonSt 
Vicksbuig.  House  at  1208  Adaws  Street 

(Vicksbuig  Pierced  Columns  MPS),  1208 

iwmmMmS  OL 

Vickslniig.  House  at  1215  IMlmwiliii  Street 
fVirktiuig  Pienmd  Catumm  MPS),  1216 
MiVwUaSt 
Vick^targ.  House  at  1306  Farntar  Street. 

(Vicksbuig  Pierced  Columne  MPSJl  1300 
FatmerSt 
ViAJbei^  Home  at  l307P!rstNi>rth  Street 

(Vickaburg  Pierced  Cohaum  htPS),  1307 

First  North  St. 
^Hckaburg.  House  at  1312  First  North  Street 

(Vickaburg  Pierced  Cokimm  MRSJ11312 

First  North  St 
Vicksburg.  House  at  1319  Jackson  Street 

(Vickaburg  Pierced  Cohums  MRSillSM 

Jackson  St 
Vicksburg.  House  at  1406  Clay  Street 

(Vidiritarg  Pierced  Columna  MR9/  1406 

Qay  St. 
Vickaburg.  House  at  14 14  Ha/risoa  Street 

(Vicksburg  Pierced  Columns  MPS).  1414 

HaiiisoB  St 
Vicksburg.  House  atJ418  Openwood  Street 

(Vickaburg  Pierced  CabummMPSf,\4X6 

Openwood  8l 
Vickabai;^  House  at  14U  Harrisoa  Street 

(Vickaburg  Pierced  Cobuaoa  MPS).  1418 

Harrison  St 
Vkksbuig. /£inue  a/ 2520  Obo/ Straef 

(Vickaburg  Pierced  Columna  MPS).  1&20 

GreatSL 
Vickaburg.  Houae  at  1604  South  Street 

(Vicksburg  Kerced  Columns  MPS).  1804 

South  SL 
Vidcsbutg.  Houae  at  1701  Cherry  Street 

(Viekaberg  Kerced  Cohanna  MPS).  1701 

Qwny  St. 
Vickaburg.  House  at  1631  Cherry  Street 

(Vickaburg  Pierced  Columna  MPS).  1831 

GbernrSt 
Vicksburg.  House  at  2200  Pearl  Street 

(Vicksburg  Pierced  Coluams  MPS).  2200 

PeariSt. 
Vidcsbufg.  House  at  2304  Pearl  Street 

(Vicksburg  Pierced  Cdhimns  MPS).  2304 

Pear)  St. 
Vickabaig.  Mxise  or  2S?7 /^or/ Streef 

(Vicksburg  Pierced  C(Amms  MPS).  2S21 

i^niSL 
Vicksba«g./ftMia»  012720  Washi^toa  Street 

(VidtahmgPieroad  Cokmm  MPS).  2720 

Wadit^teaSt 
ykkabut^  Houae  at  518  Farmier  Street 

(Vickaburg  Pierced  Cokimas  MPS).  519 

Fanner  St. 
Vickaburg.  House  at  616  Farmer  Street 

(Vkkabmg  PiercedCohmns  MPS).  818 


ViOabuig.  Heme  at  rziCberry  Street 

fVickabuig  Pierced  Cbkmms  MPS).  72X 

ClMnySt 
Vidabmi^Hoeeeat6t»WaiHetStnet 

(Vicksbuig  Pierced  CohumeWS).  600 

Walnut  8t 
Vkkabuig,  AfeOsAae  Maitae /VjJcdK&ujy 

Pierced  Cdhiauu  M'SJ.  tLBSduft  St 


1 


MONTANA  4  [ 

Big  Prairie  nkk  Hy.  McCarthy.  Matjgant. 
Homeateodf,  fatthment  on  Urn  North  Fdrk 

Park  TR).  Cli  ciw  NatioMl  Rufc 

Big  Pniria  vidi  ity.  MiZhr, /.  iC  MmwlBOt/ 
(Stttaomentt  n  the  North  Anfc  of  the 
Flath^odRiy  V.  Ghcter  National  Park  TR). 
GladnNatkiudPuk 

Big  Prairie  vlc^  ity,  Roftery.  WUUam. 
Homeetead  f.  tetthatent  on  Oe  North  Pork 
ofthePkahfidRinr.  Glacier  National 
All*  71U  Gil  ider  Nattoul  Puk 

Big  Prairie  vic(i  ity,  Schoenbeiaer.  Anton. 
Homeetead  t  iMieaient  on  the  North  Fork 
oftheKathkidRiw.  Gheier  National 
All*  77tjl  a  ider  Nettooel  Puk 

Big  n«trie  vicn  ity,  SdHmaberger.  Charlie. 
Homestead  mettlement  <mi  we  Nnth  Fork 
of  the  Plathikd  River.  Glacier  National 
All*  TIIA  dl)  ider  NMouri  Fuk 

Big  Prairie  vicji  ity,  WaM'e /ohnnie,  Gaeat 
Lodge  (Setthnent  on  the  North  Plork  of  the 
FhtheodRh  v.  Ghder  National  Park  TR). 
GladerNettiulPuk 

Big  Prairie  vidi  Ity.  Walsh,  Johnnie. 
Homeetead  t  Jettlement  on  the  North  Fork 
OftheMalhk  id  River.  Ghder  National 
Au*  71U  d^  Nattond  Pufc 

NBWMBDOb 


CoUnCouDt^; 

CimaRoii 
Renger 
FonetRds. 


\ty.  Ring  Phce.  The.  Qoesta 
Canon  National  Foreat. 
andlflSlA. 


NORTH  CASOUNA 

MitdwD  CoanlV 

Penland  vinicit  f.  Willis,  Henry.  Home.  SR 
1164. 

NaACoHily 

Drake  vidniti.JMut  Dr.  Franklin.  Farm.  NC 
48. 

OHIO 

Auglaiae  CoMf^^y 

Wapakoneta,  Nichols  John  K.  House.  103  S. 
BiackhoofStti 

Mentgaaaty  ^rbwty 


Dayton.  Afei 

OREGON 

LaneCouBly 

EugRMk/Alft 

Garden  A 
Eugene.  Wili 
Ave. 


/ /fa/A  12SB.  Pint  St 

A^  House,  vm 
C  &.  MNMft  1973  Garden 


Whidden—Kerr  House  and 
SWMUitaiyLa. 
'lit //oto/.  1022— 1038  SW 


Portland 

CardBii,lli 
Portland. 

MoiriaonSi 

PoikCoHMy 

Independencq,  ^dridge.  Kersey  C,  House. 
675  Monnio|4h  SL 

UmailaCiitiy 

Adana  vldnMy*  Grsasewood  FtiuUsh 
Apostolic  UBltheranCharch,Vtu[k  Mi  wH 
FiidafldOAtatyRd.    .•  r^  .,  ^ 


la(kmua»,tia<SeandeNlsighboihoodChdt, 
UOONAva. 

wamngioB  uovMy 

Fbreat  Grava,  Aftuyc  StapAon  am/ AutAsno 

A£./ftNwe.ni7ASt 
PoRst  Grove,  Cornelius.  Benjamm.  jr.. 

House.  2314Nlmtaentii  Ave. 
Forest  Grove,  /to^/amee  A.  House,  2806 

Seventeen^  Ave. 

TCNNE88EB 
Cheatfaaa  Comty 

Patterson  Forge  (40CHe7)  (Iron  Industry  on 

the  Western  Hi^landRim  ITBOs—jgeos 

MPS). 
Tumbull  Forge  (40CHB7)  (Iron  Industry  on 

the  Western  Highland  Rim  ITgos—lBZOs 

MPS). 

Goflae  County 

Tullahoma,  M>i<ft  Atlantic  Street  Historic 
District  20»-600  bika.  of  N.  Atlantic  St 

Decatur  County 

Brownsport  II  FUrnooe  (40DRt8)  (Iron 
Industry  on  the  Weetam  HigMandRim 
17S0e—ia20sMPS). 

Didcaaa  Coooly 

CumberhndFiimace  Historic  District 

(40DSU)  flron  Industry  on  the  Weetem 

HigMaitdaim  1790s— aus  kffS). 
Jones  Creek  Fotge  (40D890)  flron  Industry  on 

the  Westmt  Highland  Rim  1790s— IBZOs 

MPS). 
Upper  Forge  (40DSS2)  flron  Industry  on  the 

Western  Highland  Rim  1790s— ams  MPS). 
Valley  Foige  (40OSU)  (Inm  Industry  on  the 

Western  lU^hndRim  1790s— UOOs  MPS). 
White  Blaff  Fotge  (M3S27)  flron  Indu^ry  on 

the  Western  Highkmd  Rim  1790s— lOZOs 

MPS). 
Chariotte.  Ntqtier,  Richard  C  House  flron 

Industry  on  the  Western  Hi^dand  Rim 

1790s— 1920s  MPS)  (Md  Hmy.  48 

Lawnnoe  County 

Davenport.  T.  D.,  Forge  (40LR7)  flron 
Industry  on  the  Western  Highland  Rim 
1790a— 1920s  MPS). 

Lincoln  County 

Fayetteville.  Borden  Powdered  Milk  Plant.  S. 
Main  St. 

Mauiy  County 

Rockdale  Furnace  Historic  District 
(4mU487)  (Iron  Industry  on  the  Western 
Hi^dandRim  1790s— 1920s  MPS) 

Pany  County 

Cedar  Grove  Furnace  (4WY77)  flron  Industry 
on  the  Western  Hi^andRim  1790s— t020a 
MPS) 

Sunnnar  County 

Hendersonville.  Hendersonville  Presbyterian 
Church.  172  W.  Main  St 

TEXAS 

HairiaCoualy 

Houston.  FartOtafCMcs.  2803  Westheimer 
Rd. 


Addiaoa  County 

Leicester,  Leioester  Meeting  House.  US  7  and 

Town  Hwy.  1. 
Leicester.  School  House  and  Town  HalL  US  7 

and  Town  Hwy.  1. 

Wimfliani  County 

Westminster.  Westminster  Village  Historic 
District.  Main  and  Scbool  SU..  and  Grout 
Ave. 

Wndsor  County 

Windsor,  Juniper  Hill  Farm— Maxwell  Evarts 
House,  Juniper  Hill  Rd. 

The  ISKiay  oommenting  period  for  the 
following  property  has  been  waived  in  order 
to  assist  in  the  building's  preservation. 

OREGON 

Marion  County 

Salem,  Oregon  State  Capitol  Capitol  Mall. 

[FR  Doc.  88-14538  Piled  8-27-88;  8:46  am] 
■LUiM  coot  oie-Ta-M 


INTERSTATE  COMMERCE 


LO  SNppwv  Action  CmimiiIIIm,  Notice 

Hie  Commission,  dting  Section  Sb 
Application  No.  2.  Western  Railroads — 
Agreement  (not  printed),  aerved 
September  21. 1963.  stated  that  prior 
approval  of  ttie  Commission  was 
tmnecessary  and  dismissed  the  petition 
of  LO  Shippers  Action  Committee 
seeking  approval  under  48  U.S.C 
10706(a)(5MA)  to  amend  its  by-laws  by 
making  general  membership  available  to 
lessors  who  lease  covered  hopper  cars 
to  shipper  members  and  by  restricting 
assodate-membo'  status  to  car  lessors 
v^o  partidpate  in  the  cost-of-ownership 
studies  for  LO  Shipper  Action 
Committee. 

Additional  information  is  contained  in 
the  Commisdon's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts.  Inc.,  Room  2229. 
Interstate  Commerce  Commission 
Building.  Washington.  DC  20423.  or  call 
(202)  28»-4357/43S9  (DC  MetropoUtan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  27^1721  or  by  pickup 
firom  Dynamic  Concepts.  Inc.,  in  Room 
2229  at  Commission  headquarters). 

Decided:  lune  21, 198& 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Sterrett  Simmons,  and  Lamboley. 
Nonia  R.  MoGea. 
Secretary. 
[FR  Doc.  §8^14817  Filed  8-27-88: 8:45  am] 


M374 


Fwknl 


/  Voi.  Sa.  Wg  124  /  Twmda^.  |me  2», 


WMtom  Railroads  Traffic 


ftOIwcv:  Intefstate  Commerce 
Commission. 


:  Approval  of  rate  trareau 

agreement. 

SUMMARY:  The  Commission  is  approving 
the  rate  boreaa  a^eement  sirtnnitted  by 
the  Western  Radroad  Traffic 
Association.  The  Commission  is  denying 
without  prejudice  the  Association'a 
request  to  expand  its  subject  JHrisdiction 
to  include  matters  that  have  been  under 
the  purview  of  another  agreement 
RM  FURTHER  INRMMATION  COMTRCR 
Joseph  R  Dettmar.  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721] 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  fai 
the  Commission's  decision.  To  purdiase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Room  2229, 
Interstate  Commerce  Commission 
Building.  Washiagtoa.  DC  20423.  or  caU 
(202)  289-4357/4359  (DC  Metropolitan 
area),  (assistance  for  the  haarii^ 
impaired  is  available  throagh  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamk:  Concerts,  Inc.,  In  Room 
2229  at  Commission  headquarters). 
Decided  jmie  21.  IQM. 

By  the  CoiBniasiaD.  ChainiMn  Gtadiaan. 
Vice  rhairaan  Andfe.  CooiBiisaiooera 
Sterrett,  Simmons,  and  Lanboley.  Chairman 
Gradison  commented  with  a  separate 
expression. 

Nocela  R.  McGee.  i 

Secretary. 

pit  Doc.  88-14518  Filad  6-27-88;  8:45  a^ 

BIUJN6  COOC  70S5-aVM 


irbiOTca  Docket  No.  31292) 

RaUs-to-Tralls  Conssrvancy  at  aL; 
Petition  for  Declaratory  Ordar 

AQCNCV:  Interstate  Commerce 
Commission. 

action:  Notice  of  institution  of  a 
declaratory  order  proraaHing 


v:  The  Office  of  Compliance 
and  Consumer  Assistance  (OCCA)  of 
the  Interstate  Commerce  Commission, 
the  City  of  Seattle.  Washington,  the 
Rails-to-Trails  Conservancy  and  the 
Lake  Union  and  Ship  Canal  Trails 
Coalition  seek  an  oreler  declaring:  (1) 
That  the  Burlington  Nortbon  Raifa«ad 
Company's  ffiH)  raifaxiad  tracks  and 
right-of-way  in  the  Qty  of  Seattle  frtm 
about  milepost  6  near  3rd  Avenue,  NW., 
to  milepost  8,  just  east  of  Latona 
Avenue.  NE.,  and  Interstate  Highway  6 
are  a  line  of  raikoad  witkin  (he  meuiiBg 
of  Section  10903  of  the  Interstate 


Commerce  Act  and  not  "spor,^ , 

team,  swUdiiagi  or  side  tracks"  eNanipt 
from  Commissidn  abandoniMiit 
regulation  under  49  U.S.C  10907(b)(1); 
and  (2)  that  abandonment  of  this 
property  canaat  be  effeeted  aniees  the 
Interstate  Commeroe  Cbmniaaian  issoes 
a  certificate  ander  4t  U.S.C  10808 
declaring  that  the  present  or  fiitare 
pabHc  convenience  and  necessity  permit 
such  discontinuance  or  abandonment 
(or  an  exemption  granted  under  40 
U.S.C  10505).  A  proceeding  is  beii« 
instituted  to  determine  v^ether  BWs 
pnq)erty  in  issue  is  a  railroad  line  and 
whether  abandonment  authority  mast  be 
obtained.  Ihe  rfunaiissiuii  reqaests 
verified  statameats  wbkk  inchide 
evidence  on  whether  the  involved 
property  is  a  raihx>ad  line,  or  is  "spur" 
track  exempt  from  the  abandonment 
provisions  of  the  Act 
OATU:  Interested  parties  are  asked  to 
submit  a  statement  of  intent  to 
participate  by  July  1&  1988.  The  fiUi^ 
and  service  of  pleadings  will  be  aa 
follows:  (a)  Opening  statement  offsets 
and  arguments  by  petitioners  and  any 
party  supporting  petitioners  on  or  before 
luly  28. 1988;  (b)  30  days  after  that  date, 
statement  of  facts  and  arguments  by  any 
party  in  opposition:  and  (c)  reply  by 
petitioners  and  sum>orting  parties  20 
days  thereafter. 

AOORisa:  laierested  parties  shooM  file 
an  orighial  and  one  copy  of  a  notice  of 
intent  to  potidpate  with  the  Rail 
Section.  Office  of  ftoceedlnga.  Interstate 
Conunerce  Commission.  WasUnj^ton. 
DC  20423.  For  adndnistrative 
convenience,  parties  should  iadicate  in 
the  statement  of  intent  whether  they 
intend  to  participate  actively,  in  which 
case  they  will  be  placed  on  the  service 
list  or  whether  they  mer^  wish  to 
receive  copies  of  iie  dedsions  of  the 
CommissiuB.  A  service  Bst  wffl  then  be 
compiled  and  distributed.  Parties  winch 
actively  participate  in  this  procesdiiv 
by  submittiQg  written  statements  must 
serve  o^ies  of  their  statements  on  all 
parties  on  the  service  list  An  original 
and  ten  copies  of  written  statements 
must  be  filed  widi  Ae  Commission. 


^-1  COKTt^lCTZ 

Joseph  Dettmar  (202)  275-7245.  (TDD  for 
hearing  impaired:  (202)  275-1721) 
SUPWJ— MTAWf  INPORMAIIUN.  On  at 
aboal  February  2, 1988.  BN  executed  a 
quitclaim  deed  conveying,  among  other 
things,  that  portion  of  its  tBack  property 
from  about  milepost  8  near  3rd  Avenue 
in  Seattle,  Washiogtoo.  to  mtlfpgst  8. 
just  east  of  Latona  Avenue.  NE.,  and 
Interstate  Highway  5.  to  be  used  for 
non-rail  purposes.  The  Qty  of  Seattle 
contends  thai  the  pnqierty  ia  qaestion  is 
a  railroad  line  that  fells  within  the 


Commis^n's  abandonment  larisdictluH, 
and  diet  BN  should  have  iaitiatad  a 

Commission  nKanAinp^^t  pf^ifMMM^ing 

pursuant  to  49UJSXI  UeOS-iaSOB  j^r 
to  taking  aiqr  actiims  oanoemias  the 
property.  OCCA  hsHeves  «hst  te 
paoparty  naybe  a  raflraad  Hoe  and  that 
discoatinaanee  of  service  or 
abandounieul  of  nic  nne  cannot  be 
effected  without  Commission 
aoth(wixati(Hk  SbnSarly.  the  Rails-to- 
Trails  Conservancy  and  the  Lake  Union 
and  Ship  Canal  TnHa  CoriHian  believe 
that  the  property  is  a  laiboad  Ikie 
s^ifect  to  ^  Gnaadssion's 
agbandonment  procedures.  BN 
apparently  beBeves  It  can  dlqxMc  of  the 
property  withotil  Cnmmissinn 
au&orisadon. 

Additiond  infiomiation  is  contained  in 
the  Gonnniesion  dedsioa.  To  purdiase  a 
copy  of  the  foil  dedsion.  write  to 
Dj^amic  Concepts.  Inc.,  Room  2229. 
Interstate  Commerce  fjtmmtfyjffn 
Building.  WaahingtoB.  DC  20423.  or  C^ 
(202)  289-4357/4359  (DC  MetRyelitan 
area),  (asststaaoeior  the  haartag 
impaired  is  available  throi^  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts.  Inc..  fai  Room 
2229  at  Conunission  headqoaitei^. 

AadMrity:  5  U.&C  554(e) .  40  U.SjC.  UM8, 
10e07(b)(l). 

Decided:  June  21, 1988. 

By  the  Commisaion,  Chainnm  Gradison. 
Vies  Chairana  Andre,  ConndBsioacrt 
Sterrett,  Simmons,  and  Lamlwley. 
Norata  R.  MoGm, 
Seaetmy. 
(FR  Doc.  88-14519  Filed  fr-27-88: 8:45  amj 


(IRnance  Docket  No.  312851 


QaorgiaWoodtands 


c^- 


Qaorgia  Eastsm  RaHroad  Co. 

Georgia  Woodlands  Railroad 
Company  (Woodlands)  has  filed  a 
notice  of  exemption  to  acquiro  and 
operate  a  Une  of  raihroad  owned  by 
Georgia  Eastern  Railroad  Company.  The 
line,  known  as  the  Washington  Branch, 
extends  from  mile^st  058  near  Bamett. 
GA,  to  milepost  17.33  near  Washington. 
GA,  a  distance  of  1&88  miles.  The 
transaction  was  expected  to  be 
omsummated  on  June  3. 1988.  Any 
commente  must  be  filed  with  fte 
CoBBBission  and  sui  veu  on  Bdward  K. 
Wheeler.  V\^eeler  ft  Wbeder.  Suite  200. 
1729  HSt.  NW..  WashingtaiB.  DC  «8000 
and  Robert  C.  Hnlay.  Ctei^  West 
PuUbmb  TtaMVortation  CoiBpaay.  2728 
B.  104di  St..  Chicaga.  1 


Ftdwtl  Bathtb  /  Vol.  88.  Mb.  m  /  Tawday.  |une  2a  1988  /  NoticM 


iSJS 


Woodlands  {l|as  certified  that  na 
propertiea  quaillfying  for  inchuion  tn  the 
Natiooal  Re^^ler  of  Historic  Placea  wiU 
be  trantfeiredi  ^8  a  result  of  this 
trans^pticm.    i  i 

The  notice  is.  filed  under  49  CFR 
1150.31.  If  the  dotioe  contains  false  or 
misleading  infcrmation,  the  exemption  is 
void  ab  initio.  [PstitioQs  to  revoke  the 
exemption  un4^  40  U.S.C.  1050S(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  June  21. 1968. 

By  tlie  Commiaiion.  Jane  P.  Mackall 
Director,  Office  of  Proceedings. 
NenUR.1 
Secretary. 


[PR  Doc.  ae-i 

MUJMQ  COOK 


nied  e-2»-8«  8:45  amj 


rtlnti 
Commission. 


mte  Commerce 


action:  Direct  Service  Order. 

■'  ■  '■■■ '         '  ■  »  ■  11-        - 

Purpltant  to  40  U.&C  11125. 
is  authorizing  for  a  45- 
New  York.  Susqudumna 
Iway  Coiporation 
service  as  a 
wiAoirt  federal 
tion  under  49 
5)  over  the  lines  of  the 
iudson  Railway 


theCoi 
day  period 
and  Western 
(NYSftW)lD 
"directed  raU 
subsidy  or 
U.S.C.  11 
Delaware 
Company 

ThisunMil 
compensated 
predicated  on 


land 


and  non- 
service  order  is 
le  cessation  of  service 
by  D&H.  and  its  request  that  the 
Commission  djasignate  and  authorize  a 
carrier  to  provi  le  directed  servke  over 
its  lines.  See  4^  US.C  11125(a)(3). 
dates:  Effecti^  Date:  Directed  Service 
Order  No.  1504  shall  be  e^tive  on  June 
22. 1988,  and  Authorized  rail  service 
shall  comment  upon  cessation  of 
service  operetta  by  DftH  and  its 
notification  diM  it  has  done  so  to  the 
Commission  t^  die  NYSftW.  NYSftW 
shall  immedialily  notify  the 
Commission  and  all  parties  to  this 
proceeding  of  ue  date  it  commences 
operations  uniar  this  authority. 

Expiration  ippto.'  Unless  otherwise 
modified  by  tlj*  Commission.  Directed 
Service  OrderlNo.  1504  win  expire  4S 
days  from  thejdale  NYSftW  notifies  the 
Commission  vkwt.  it  has  commeBoed 
service.    - 


KVION  oontact: 

Bernard  GaUlard.  (202)  275-7840,  or 
Joseph  H.  Dettmar.  (202)  275-7245. 

[TDD  for  hearing  impaired:  (202)  275- 
1721). 


»TlON:TheDftH 
announced  on  Friday,  June  17. 1968.  that 
it  intended  to  file  for  bankruptcy,  and  on 
Monday.  June  20, 1968.  it  dkl  file  a 
bankrupticy  petition  in  the  U.S.  District 
Court  of  the  District  of  Delaware 
(Bankruptcy  FiUng  No.  88-3427).  During 
the  latter  part  of  the  week  of  June  13. 
1988,  and  during  the  latter  part  of  the 
week  of  June  20, 1988.  the  DAH  has 
indicated  that  service  on  die  D&H  might 
stop  sometime  during  the  week  of  June 
2a  1988  because  the  DftH  "would  have 
insufficient  cash  to  continue 
operations."  On  June  Zi,  1988,  pursuant 
to  stated  autiiorization  of  die  DftH 
Board,  die  D&H  oraUy  requested  die 
Commission  to  direct  s«vice  over  the 
DUm«  DftH  owns  and  provides 
service  on  560  miles  of  track  in  New 
York  and  Penns^vania  and  provides . 
service  over  an  additkmal  1.012  miles  of 
trackage  in  these  states  and  in  New 
Jersey.  Maryland.  Vermont.  Virginia, 
and  die  Distikt  of  Columbia  punuant  to 
operating  agreements,  leases,  and 
trackage  ri^its  over  Conrail  and  other 
railroads.  "Hie  railroad  provides  local 
rail  service  to  a  number  of  shippers  and 
communities  on  its  line  and  provides  a 
rail  ynk  between  New  England  and 
Canada,  on  dM  one  hand,  and  the 
Middle  AUantic  States  (m  die  odier. 
Amtrak  operates  passenger  service  over 
portions  of  the  fine. 

On  June  IB.  196&  die  New  Yoik  State 
Department  (rfTMnqiortatton  (NYDOT) 
filed  with  this  Commission  an 
emergency  petition  for  the  entry  of  a 
directed  service  order  over  the  lines  of 
die  DAR  NYDOT  states  diat  die  lines 
owned  and  operated  by  the  D&H 
constitute  an  integrcd  part  of  the  New 
York  rail  network,  and  continued 
operation  of  these  lines  is  essential  to 
the  economic  well-being  of  New  Yoric 
State  and  the  surrounding  region. 
NYDOT  states  diat  die  cessation  of 
service  on  the  D&H.  will  create  a 
transportation  crisis  in  the  Northeast 
NYDOT  asks  diis  Commission  to  direct 
an  altemadve  carrier  or  carriers  to 
provide  service  over  the  D&R  NYDOT 
does  not  specify  any  canrier  to  provide 
sudi  service,*  but  states  that  we  should 


>  NYDOT  tUlM  that  canten  tfiat  Bi^t  be 
diiecled  to  provide  Mrvloa  over  all  or  pociioM  o( 
the  Datft  linea  include  Conratt.  CSX.  NYSaW  and 
the  Rochetter  and  Soulhen  RaUraed. 


take  into  account  sodi  consideratioas  as 
the  abiHfy  (rf  die  particular  carriers  to 
provide  service,  die  conqiietidve  effect  of 
directed  service  by  various  carriers,  and 
the  willingness  of  particular  carrien  to 
provide  snvice  without  compensation. 
'  Two  rail  carrien  have  offimd  to 
provide  service  over  the  D&H  system, 
and  to  do  so  without  subsidy  or 
compensation  from  the  commission  for 
such  services.  Conrail.  by  letter  sent  to 
the  Commission  on  June  17, 1968,  offered 
to  provide  service  to  local  shippers  on 
the  D&H  lines  punuant  to  section  11123 
of  the  Act  and  to  carry  D&H^s  overhead 
traffic  on  Conrail  trains  pursuant  to 
section  11124. 

Also  on  June  17. 1968.  die  NYS&W 
filed  a  notice  of  intent  to  file  a  petition 
for  a  directed  service  order  under 
section  11125  or,  in  the  aJternative.  a 
petition  for  emeigency  relief  under 
section  11123.  Later  the  same  day,  the 
NYS&W  filed  a  letter  petition  asking 
diat  die  NYS&W  be  directed  pursuant  to 
section  11125  to  cqierate  the  iLies  of  the 
D&R  fai  support  Qi  ito  request,  the 
NYS&W  states  diat 

NYSft  Ws  opention  of  dM  DftH  wooid 
oontiinie  oompetitivs  rail  access  to  New 
Yoriu  New  Jersey.  Rennsylvaoia  and  New 
En^Mid.  Widioat  this  independent  access 
over  tlie  DU1  lines,  lliis  entire  regkiB  will  be 
subject  to  a  Cooraii  rail  monopoly. 

We  have  audiorify  under  various 
sections  of  the  Act  (e^.,  48  U.S.C.  11123- 
25).  as  qualffied  in  diose  sections,  to 
assist  in  maintaining  necessary  rail 
service.  Authorization  of  directed 
service  under  section  11125  is  contingent 
upon  one  of  diree  findingR  That  a 
debilitated  carrier's  continuing 
operation  is  inqxMsible  due  to  a  cash 
shortage;  that  it  is  under  a  court  order  to 
discontinue  transportation:  or  that  it  has 
discontinued  transportation  without  the 
requisite  section  10903  authorization. 

Under  a  directed  service  order  from 
the  Commissiim.  a  directed  carrier  is 
authorized  and  may  apply  for 
compensation  for  its  services.*  A 
directed  carrier,  may  however, 
voluntarily  choose  to  waive  any  subsidy 
or  compensation  to  which  it  may  be 
entitied  from  the  Commission. 

Accordingly,  we  may  order 
uncompensated  directed  service  where 
the  cairier  being  ordered  to  provide  the 
service  waives  ite  right  to  receive 
compensation.  See  Directed  Service 
Order  No.  1456,  St.  Louis  Southwestern 
Railway  Company— Directed  Service — 


■  Our  ability  to  pravida  for  compenMted  direclad 
•ervioe  is  aubiact  to  bodsatary  raaourca*.  In  thla 
fiacal  year,  oarmoorcaa  ara  United  to  bo  moct 
than  8I7&0M  iioir  dlNctad  aatvipa.  See  Pub.  L  10»- 
aU(OManbcr22.t«7).      '■'<■■ 
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Chicago.  Rock  Island  »  Pacific  Railroad 
Company.  Debtor  (William  M.  Gibbons. 
Trustee)  Between  Memphis,  TNand 
Fordyce.  AH,  363 1.CQ  1  (1980).» 

The  emergency  nature  of  the  •ituation 
compels  us  to  cooclude  that  advance 
public  notice  and  hearings  weuld^te 
impractical  and  contrary  to  the     \ 
immediate  public  interest  concern  to 
secure  continued  rail  transporation 
services.  Accordingly,  we  exercise  our 
authority  under  49  U.S.a  11125(a)  to 
waive  advance  public  notice  and 
hearings  in  the  present  circumstances. 

Section  11125  permits  ns  to  direct 
service  for  an  inittal  period  of  not  more 
than  60  days,  vriA  an  option  to  extend 
the  directed  service  period  for  an 
additional  180  days  if  cause  exists.  We 
believe  directed  service  to  be  necessary 
here  at  least  for  an  initial  4S-day  period. 

In  view  of  DftlTs  annoimced  iimiiinent 
cessati(m  of  service,  the  fact  ttiat  DftH 
has  not  obtained  Commission  approval 
to  discontinue  service  and  DftH's 
request  that  the  CkMnmission  direct 
service  over  its  system,  we  find  that 
upon  cessation  of  service  the  statutory 
standard  will  have  been  met.  49  US.C 
11125(a)(3).* 

In  selecting  lines  for  directed  service, 
the  key  factor  is  "essentialtty"  of 
service.  As  sectitm  11125*8  legislative 
history  makes  clear,  we  should  direct 
operations  only  where  service  is 
essential.  See  S.  Rept.  93-302. 9^ 
Cong..  Ist  Sess^  at  2  (1973).  In  the  brief 
time  available,  however,  we  cannot 
precisely  identify  what  service  is 
"essential"  Therefore,  in  recopiition  of 
another  purpose  of  section  11125  {ie^ 
prevention  ^  economic  dimiption).  we 
are  initially  requiring  the  continoatioii  of 
rail  service  over  the  entire  D&H 
system.'  including  overhead  and  on-line 
services  to  all  present  D&H  customers. 

In  order  to  better  determine  what 
D&H  service  is  most  essential,  we 
intend,  during  the  initial  45-day  period, 
to  analyze  the  transportation  needs  of 
present  D&H  shippers,  as  well  as  the 
economic  potential  for  existing  D&H 


'  Likewise,  the  Comnisaoo  may  sutboriw 
direcled  rail  lervice  without  proviaion  for 
compensation  of  the  cairier  over  which  senrlce  is 
direcled  Kanaaa  City  TmrniaaiRy.  Co.— Operate— 
Chicago  R.1.&  P„  3S0 1.CC  2»  (1879).  Oor  order 
here  does  not  contemplate,  requite  or  provide 
compensation  to  D&H  in  the  circumstances  of  this 
case. 

*  At  this  jmctaie.  we  hw*  mm)  not  reach  DftH's 
cashleasneas  data  or  the  isewof  onh  ahsttaie 
(see  «  USX:  111SM(1)).  We  note.  howMW.  *at 
we  are  independeniy  seviewing  OUf  •  ''prmiil 
position  and  aie  eaoddclins  an  auM.  which  we 
expect  to  complete  within  approximately  2  weeks. 

'  The  OUi  sysien  indadae  service  OB  500  auiee 
of  track  owned  by  MB  ••  wall  as  the  addiHaMl 
1012  miles  of  tiad(«fe  over  which  service  is 
aulhoriaed  parauant  to  ^rMamata,  'rnim  mm) 
trackage  rights  arrangements  with  other  railnM^a. 


lines.  Ov  prisary  ooooBini  wUi  be 
twofiokk  (1)  Identification  of  "eMentiar 
D&H  aar^oM;  aod  (2)  at  least  ten^Kxaiy 
continuation  of  service  to  those  critical 
shipping  points  that  do  not  receive 
adequate  service  from  other  railroads  or 
other  tnuuportatkn  nodaa. 

We  have  chosen  the  NYS&W  as  die 
uncorapenaatfld  directed  scrvioe 
operator  for  dtis  4&-day  period  Both 
cairiers  paopose  identical  aoopes  of 
operation,  and  are  capable  (tf 
perfoming  theas  ademiatdy.  Of  the  two 
offerors,  we  initially  raid  thai  our 
authorization  of  NYS&W  will  rise  fewer 
potential  conq;)etitive  issues.* 

We  invite  comments  on  this  action  as 
well  as  ofifers  from  other  rafl  carriers  for 
equivalent  operations. 

Terms  and  CondMons 

^ecUvedate.  Directed  Service  Order 
No.  150«  shaO  be  effective  on  the  date 
D&H  disooDtinBes  operatioas  and 
notifiea  tbe  Comraisnon  and  the 
NYS&W  that  it  has  done  so.  NYS&W 
shall  inunediately  notify  the 
Commisaion  uid  all  parties  to  flye 
proceeding  of  the  date  it  conmenoes 
operations  imder  this  authority. 

Expiration  date.  Unleu  otherwise 
moddled  by  the  Commission.  Directed 
Service  Order  Na  1504  wHl  expire  at 
11:59  pjn.  on  tbe  45lh  day  frtm  the  date 
NYS&W  notifies  the  Commission  that  it 
has  commenced  service. 

Waivw  of  compensation.  NYS&W's 
aothorify  under  Dfrected  Service  Order 
No.  ISOf  is  expressly  conditioned  upon 
its  waiver  of  aH  compensation  under  40 
U.S.C  nt2S(b}{S). 

Track  safety,  bi  accordance  with  49 
U.S.C.  11125(b)(2)(a),  NYS&W  need  not 
opefate  over  any  DftH  line  aeynents 
certified  by  the  Federal  KaihtMd 
Administration  (FRA)  as  bateg  lidow 
class  I  track  safefy  standards. 

Cars  and  opemtiag  aquipoieat.  In 
operating  DftH's  line.  NYSftW  shall  use 
its  own  cars  and  operating  «qp»<pr»«»nt 
wherever  possible.  However.  NYSftW 
may  use  DftH  cars  and  operating 
equipment  to  the  extent  authorized  in 
any  subsequent  orders  of  die 
Commission. 

Eofphfyess.  In  providing  service  imder 
this  directed  service  order  NYSftW  dull 
comply  witfi  the  requirements  of 
lllBi(b)(4)  hi  dealing  wi«]  DftH 
employees. 

Pres»rvati<m  of  D&H  estate.  Daring 
the  period  of  ito  operatioB  of  the  DftH 
system.  NYSftW  aball  be  iwpoiHible  for 
preserviag  the  vafaie  of  that  line  to  te 
D&H  estate.  NYS&W  shaU  thus  have  an 
affirmative  duty  to  perform  that  degree 


offer*  from  other  CHTi«s  far  aqMlvalanl 


of  maintenaaoe  necessary  to  avoid 
deterioiatioa  of  Ibe  line  and  related 
facilities. 

Rates.  NYSftW  is  aatfioriced  to  act  on 
behalf  of  DftH  in  all  matters  txnitefuiug 
rates  and  chai|es  appHeabie  to  tfie  Ifaie. 
NYSftW  may  aeek  changes  in  existing 
DftH  rates  and  cinrges  regarding  the 
line.  AD  sndi  chaises  shaH  aoonie  to 
NYSft  Ws  account  dnriiig  ne  effective 
period  of  diis  order,  and  shril  not 
constitute  assets  of  Hie  Dtfl  estate. 

NYSeWi  liability  fia-agiaises.  Any 
rehabilitation,  operatioaak  or  other 
costs  related  to  Ike  aathoriied 
operations  shaH  be  ttie  sole 
responsibilify  and  liabilifyof  NYSftW. 
Any  such  costs  or  expentUtures  ahaU  not 
in  any  way  be  deemed  an  oblifatioB  or 
liabilify  of  tfie  United  States  Govmment 
NYSftW  shall  hold  the  United  States 
harmless  from  any  all  and  okrins  or 
claimants  arising  out  of  authorized 
service. 

Operatioiml  diffiadties.  Any 
operational  difficulties  associated  with 
the  authorized  operations  aliall  be 
resolved  by  NYSftW  and  any  other 
affected  party  tfarou{^  negotiated 
agreement  or  failing  agreement,  by  the 
Commission. 

Reporting  requirements.  To  assist  as 
in  monitoring  NYSft  Ws  opwatioo  of  the 
line,  we  ^aO  reqake  NYSftW  to  file 
sudi  data  as  we  may  teqalre  regarding 

7>i#ic  rayxMtSL  NYSftW  shall  at  the 
end  of  30  days  bam  aervioe  ineiitiition 
(and.  if  this  ovder  is  extended,  at  tiw  end 
of  each  sabeequent  90  day  period),  file 
with  the  Coaunission,  on  a  noathfy 
basis. « traffic  raportidenti^i^ag:  (a)  The 
number  of  cailoada  transportsd  over  the 
line  daily;  (b)  die  total  ^oss  revawie  for 
those  carioads;  and  (c)  DftH's  normal 
portion  of  Ae  total  ytiss  revenue. 

We  find: 

1.  DftH  intesids  to  discontinae  service 
over  its  Unes  and  has  requested  thet  the 
Commission  select  a  catrier  willing  and 
able  to  provide  coniimied  rail  services 
over  its  lines. 

2.  In  order  to  prevent  severe 
tranaportatian  and  aconoiaic  disrvptians 
in  the  event  DftH  ceases  operations,  it  is 
necessary  tat  the  '^^— i'-''Tt^rit  to 
authorize  NYSftW  to  operate  DftH's 
lines  mider  40  U.S.C  11125  with  a 
waiver  of  any  onmpansation. 

3.  Oar  action  in  dds  dedsioa  will  not 
substantiaUy  in^air  tbe  abflitf  of 
NYSftW  to  serve  its  own  patrans 
adeqaatafy,  or  to  meet  its  oiHstandii^ 
comman  caolar  oUigationa.  Sse  40 
U.S.C  1112a(b)(2)(B). 

lUa  action  wiD  not  significantfy  afCsd 
either  His  jnsillf  altiialMmian 
environment  or  energy  conservation. 


/ 
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Decided:  )une  ti.  IMS. 

By  Ae  Commiaiion.  Cbainnan  (kadison. 
ViceChalnasn  Asdra.  Co— tissloueit 
Sierrnti  SIniiMiiialaaa  Laanowy. 
CoRiwMiiNwr  owvelt  dU  ast  psi  ifclpfels  In 
'"   "T  r'1  nThllifiirniliag 

.NanlsltMB6«4i 
SecreUuy.  ' ' 
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(Dodtat  Na  A»439e  (Sub-lto.  KnOl 


AppifcaBt  h^  fHad  a  Botioe  of 
exemption  undMr48  CFR  Part  116Z 
Subpart  ?—Ex^^pt  Abandonments  to 


abandon  ita  OiM«de  llae  of  nUiMd 
betwosB  BriiaMat  JiLK-f  1381  isal  near 
Eden.  NCaadmilepast  27L-I-S8M  laet 
nearUakavffie.NC 

Applicant  has  cartifiMl  (1)  diat  no 
local  traffic  has  aMwod  over  yM  bie  for 
at  leaatl  years  awl  that  civefhaadteaiBc 
is  not  moved  over  dM  hae  or  may  be 
rerouted*  and  (^  thatwIenBal 
ccwiplaial  file  by  a  uaar  ol  lafl  sarvtoe 
on  the  line  (or  hy  a  Stada  or  lao^ 
goveraMBi  sirtUy  aetim  as  behalf  of 
sudi  user)  lefwdiat  ceasaMoB  of  service 
over  the  liae  aithirlspeadhi«  with  the 
CommissioB  ar  any  U>8>  Dietrlct  Court, 
or  has  baaB  dedded  iB  firaor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  Kate  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  diisBeflice; 

As  a  condition  to  use  of  this 
exemption,  any  em^cwee  affected  by 
the  abandonment  uian  be  preteded 
pursuant  to  Ont^dn  SJborl  iiiie  A  Q>.- 
Abandonwent-GoBhat,  too  VCC  91 
(192^  To  addraas  whether  tbia 
condition  adequately  jwotects  affected 
emp)oyees.~a  petition  for  partial 
revocation  aader  4»  U  AC  K»OS(d) 
must  be  fiUed. 

.1  lutiuuu  no  waniai  expreaaiOB  oi 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemptitHi  wiU  be  effective  July  28, 1988 
unless  stayed  pendhtg  reconsideratioD. 
Petitions  to  stay  reganKng  BMrtters  that 
do  not  involve  environmenlal  issoes  * 
and  f omal  cj^resaiona  of  fnlent  to  fRe 
an  offer  of  financial  assistance  under  49 
CFR  llS2.27(c)(2) '  must  be  filed  by  July 
8.1988andpetitioBafori 


pubbe  use  eoaosras.  BMat  te  filed  by 
July  18.  IMS  witk  Office  of  the 
Secretary.  Case  Control  Branch. 
Interstato  CenaMrce  ConmissioB, 
Wa«hii«t0B.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
CommissioB  should  be  sent  to 
applicant's  r^jKesentative:  F.  Blair 
Wimbush.  Norfolk  Southern 
CorporatioB.  One  CeBUMrcial  Mace. 
N<»follc  VA  2351ft-2Ml. 

If  the  notice  of  exemptton  contains 
false  or  misleading  infbnnation,  use  of 
tiie  exemption  is  void  odhtHio. 


'  A  (lay  wffl  be  rawtineiy  iMMdty  Um 
CoauniMiai  fai  Ikoae  praMeAisi  wiMta  an 
infbniMd  4MMaa  m  aMriMMMnlrt 
raiMd  by«  pM^  «r  hy  iM 
Environawnt  in  it* 


cMnol  be  MMde  pri«r  la  Hh  iflNliv*  datt  of  the 
notice  of  exenvMoB.  Am  Bk  hrte  N»>9t|9Bb-No. 
4.  Amo^mo  «^ai|.«/:,$arw«w  Aaitf  !/[*••  (aa« 
IMtated).  Mrrod  Maieh  H  lasi^ 

*Ssf  ExeiaplkmafBaUAhtiidonmenlt  or 
Diacontiauoaea—OffutcffUtoHcMAutstaBce,  4 
IX:.C  2(>  tM  IMV);  and  Maai  fries  ImMMmI  In  the 
Federal  RasiMav  oa  Dacamber  tt  MV  02  PB 
4M40— 18446). 


Applicant  has  filed  SB  anviroBBMBtal 
report  whidi  addreeaes  environmental 
or  energy  impacts,  if  any ,  from  this 
abandonment 

The  Section  of  Energy  aad 
EnvirMBMBl  (S^  wiU  prepare  aa 
environmealal  aaaeasBMBl  (B^  8BB 
wiH  serve  Hw  BAon  all  partias  by  idy  3. 

oblate  a  capy  of  the  EA  from  8S  by 
writing  to  it  (Room  SlUw  hrtarstate 
Comawii  a  CoBHnJaaiwi.  Waahingtoa. 
DC  aOUQ  orhy  caBhvCferi  BatMch. 
Chiet  SEE  at  (202)  275-7218. 

A  notice  to  the  parties  will  be  issued  if 
use  afiha  exaaqiKien  ia  conditioned 
vqion  anviranBMBlat  er  public  uae 
conditions. 

Decided:  \am  17, 1888. 
Bly  Ihe  CommiashNgi.  Jane  P.  MackaH 
Dfrector.  Office  of  i¥ooeedinga. 

i^viw  K.  nmjee. 

Seentary. 

(PR  Doc.  88^4128  Filed  «-27-«a:  8:45  am) 


DEPARTMEIIT  OF  LABOR 


AQBficy  RBOordkB8pinQ/R8porBn( 
HBQWfBNMtils  Unoar  RbvIbw  by  tha 
OfHoa  of  ManaQamant  and  BudpBt 
eOMB) 

Bad(g^ound 

The  Dupaitiaaat  of  Leber,  in  carrying 
out  ito  rasponalUiliUea  undg  die 

(44U.SX: 

OB  the 


ChaplsrS^ 

requireBMBta  tfMt  will  affect  the  pub&c 

list  of  RaooiAa^iBg  Reportiag 
Requirements  Under  Review 

As  Bseesaary.  the  Department  of 
Labor  wffl  pablish  a  list  af  the  Agency 
recordkt^npJBg/rspnrting  rsquiremenU 
under  revtow  hgp  dM  OfBoe  of 
ManajMnant  and  Budfet  jOMB)  since 
the  last  Ust  waa  puMidMd.  The  hat  will 
have  att  aatrieagRN^iad  into  Bew 
collections,  revidons,  extensions,  or 
reinstotements.  The  Departsiental 
Clearance  Office  will,  upon  request,  be 
able  to  adviae  SMmbers.of  the  public  of 
the  aatars  of  the  particular  satMBissioB 
they  are  iirterested  in. 

Each  entry  oMy  contain  the  following 
infomation: 

The  Agency  of  the  Department  issuing 
this  reoordkeepiag/iopai  ting 


The  title  of  the  recordkeeptog/ 
reporting  requirement 

The  0MB  and  Ageacy  klentificatioa 
numbers,  if  applicable.  How  often  the 


i 


24378 
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recordkeeping/ reporting  requirement  is 
needed.  Who  will  be  required  to  or 
ask  ail  to  report  or  keep  records. 
Whether  small  businesses  or 
organizations  arb  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 


Mr.  Larson,  Offi<«  of  Information 
Management  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW.,  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  th6  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/EXA/OLMS/MSHA/OSHA/ 
PWBA/VETS],  Office  of  Management 
and  Budget  Rooin  3206.  Washington,  DC 
20503  (Telephone  (202)  395-6860). 

Any  member  of  tfite  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  hAs  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earhest 
possible  date. 

New 

Emplojonent  and  Training 
Administration 


Evaluation  of  Teenage  Parent 
Employability  Demonstration  Projects 

One-time 

Individuals  or  households 

600  respondents:  200  burden  hours:  20 
minutes  per  response;  no  form 
The  data  collection  effort  requested 

here  will  be  used  to  determine  the 

effectiveness  of  a  demonstration  project 

aimed  at  the  employability  development 

of  teenage  parents.  Outcomes  to  be 

examined  include  earnings, 

emplojonent  and  welfare  dependenqr.  ' 

Revision 

Bureau  of  Labor  Statistics 
Standard  Industrial  Classiflcation 

Refiling  Forms  1220-0032 
Public  and  private  employers;  small 

businesses 


Form  No. 


Respond- 
ents 


BLS3023R'.... 
8LS  3023V'.... 
BLS3023C*.... 


8LS  3023CA  =  »  end  BUS  3023P  «  ' . 


800.000 

1,842.525 

41.327 


Frequency 


One  tone,  nonrecurring . 

Annually 

Annually 


For  fiscal 


1988 

i9e»-9i 
i9e»-«i 


Average 
timaper 

(miTKitos) 


7 
5.11 
5.11 


'91.200  total  hou.-s. 

*  160.127  total  hours. 

'  Calculations  are  not  avaiiatite. 


For  FY  1988.  information  is  being 
collected  from  public  and  private 
employers,  including  small  businesses, 
whose  industrial  classification  may 
change  due  to  the  1987  revision  of  the 
Standard  Industrial  Classification  (SIC) 
Manual  and  will  be  used  by  Bureau  of 
Labor  Statistics  (BLS)  and  cooperating 
State  Employment  Security  Agencies 
(SESAs)  to  assign  1987  SIC  codes  to 
employers.  For  each  of  FY  1989, 1990, 
and  1991  and  based  on  an 
establishment's  industrial  classification, 
one-third  of  the  universe  and  public 
employers  classified  as  operating 
establishments  will  be  surveyed.  This 
information  will  be  used  by  BLS  and 
SEASs  to  review  and  update  the 
industrial  and  geographic  codes  to 
employers. 

Revbioo 

Occupational  Safety  and  Health 
Administration  Fatality /Catastrophe 
Reporting,  1218-0007;  Form  OSHA- 
36(F)  and  (S),  State  and  local 
^vemments;  farms;  businesses  or 
other  for  profit;  non-profit  institutions; 
small  businesses  or  organizations. 
2.927  responses;  732  hours;  IS  minutes 
per  response; 

2  forms 
All  workplace  fatalities  and 


catastrophes  must  be  reported  so  that 
OSMA  can  schedule  an  inspection  to 
investigate.  Such  reporting  is  required 
by  law. 

Extension 

Employment  and  Training 
Administration  Application  for  Allen 
Emplpyment  Certification,  1205-0015; 
ETA  750,  On  occasion:  Individuals  or 
households:  Businesses  or  other  for- 
profit,  $50,000  respondents;  125,000 
burden  hours;  2.5  hours  per  response; 
1  form 

The  Application  for  Alien  Labor 
Certification  serves  as  the  basic 
application  for  labor  certification  and  is 
used  by  DOL  to  fulfill  its  obligations 
under  29  CFR  621  and  658. 
Extensions 

Employment  Standards  Administration 
General  Regulations  under  the  Walsh- 
Healy  Public  Contracts  Act  41  CFR 
Part  50-201(a)(;q(i)  and  (ii),  50-201.501, 
50-201.604(8)  and  (c)  1215.0162;  On 
occasion;  Businesses  or  other  for- 
profit  small  businesses  or       ' 
organizations,  1,888  responses;  157 
hotira. 

Contractors  subject  to  the  Public 
Contracts  Act  must  keep  employment 
records  which  would  permit  DOL  to 
determine  compUance  with  the  Act 


Regular  dealers  must  notify 
manufacturers  that  furnish  goods 
directly  to  the  U.S.  that  the  minimum 
wage  and  overtime  provisions  of  such 
contract  woric  is  subject  to  the  Act 

Occupational  Safety  and  Health 
Administration  Occupational 
Exposure  to  Noise,  OSHA  238, 1218- 
0048.  Recordkeeping;  On  occasion; 
Businesses  or  other  for-profit;  small 
businesses  or  organizations,  2,700,306 
responses;  5,416,629  hours;  0  forms;  2 
hours  per  response 

This  standard  requires  employers  to 
establish  and  maintain  accurate  records 
of  employee  exposure  to  noise  and  the 
results  of  audiometric  testing  performed 
in  compliance  with  the  provisions  of  the 
standard.  Our  previous  estimate  of 
5,959,961  burden  hours  has  been 
adjusted  by  54,332  hours  to  5,416,029 
hours  due  to  Automated  Data  Processing 
systems  in  some  firms 

Signed  at  Washington.  DC  this  2l8t  day  of 
)une,l9B8. 
Marizetta  L  Scott, 

Acting  Departmental  Clearance  Officer. 
(PR  Doc.  86-14906  Filed  6-27-88: 8:45  am] 
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lMaLiS^MIm.n^kTwm^9,itfm)2^im»  *  "T   Tlir 


In  accordtUce  wMi  the  proviBfons  of 
the  Federal  Adviaoiy  Committee  Act 
and  after  cotttahation  wMi  the  General 
Sernces  Ad^ttinlatration,  the  Secretary 
of  Labor  has  ^etermfaied  tfiat  the 
estabKshmeM  of  ^  fob  lYaining 
Partnership  ^ct  QTPA)  Advisory 
Committee  tiin  ttie  ptrt>lic  interest  in 
connection  Wttfi  pemmnance  of  duties 
imposed  on  tie  Department  by  JTPA. 

The  Committee  will  advise  the 
Department  bhi  the  issues  to  be  studied 
in  a  review  b|  JTPA.  The  purpose  of  the 
review  wffl  |e  to  enhance  the  quaKty  of 
services  proitded  to  JTPA  enroUees.  The 
Committee  wjtt  comment  on  aU  anaisrtic 
products  proji|uced  during  the  review. 
The  Committee  will  be  comprised  of 
respresentatftes  of  business.  labor, 
States,  local  jiiovemment,  community- 
based  organuations,  the  job  trafaiing 
c«nmunity.  S|ate  and  local  education, 
academia,  aid  public  interest  groups. 
Other  than  the  Federal  Government 
members,  th^imembers  shall  not  be 
compensate^jand  diall  not  bedeemed 
to  be  employees  of  the  United  States. 

The  Comnlfttee  will  function  solely  as 
an  advisory  (wdy  and  in  compliance 
with  the  protkioM  of  the  Federal 
Advisory  Committee  Act.  Its  charter  will 
be  filed  under  the  Act  fifteen  (IS)  days 
from  the  dati  of  this  ptibKcation. 

Interested  jpersons  are  invited  to 
submit  ooBuMnts  regarding  the     , 
establishment  of  the  Job  Training 
Partnership  Aict  Advisory  Committee. 
Such  comments  should  be  addressed  to: 
Ms.  Dolores  Battle.  Administrator.  ■ 
Office  of  )ob|  trailing  Programs.  U.S. 
Department  m  Labor.  Employment  and 
Training  Administration.  200 
Constitution  Avenue.  NW..  Room  N- 
4459.  Washiiiiton.  DC  202ia  Telephone: 
(202)  535-0230. 

Signed  at 
}une  198a 
AnnMcLan 
Secretory  of  L0b 

[FR  Doc  8&.14S10  Filed  ft-27-^88;  &4S  am) 
Btuwaooot  44ia-3»-M 


DetcrmlnatiMis  ftogardlng  Eligibility 
To  Apply  foi  WorfcOTAdiiwtmMit 


hii^ton.  DC.  this  leth  day  of 


'L 

In  accordance  with  section  223  of  the 
Trade  Act  of  1074  (19U.S.C  2273)  die 
Deportment  o^  Labor  herein  presents 
sulnmariea  of  idet^mynatiena  regarding 
eligibility  to  |||)ply  for  ad|ustment 


13.198&>Juncl7.1M«. 

In  Older  ibr  an  ^bmative 
detemiutiai  to  be  OMda  jHtd  a 
certtfication  of  eUfibility  to  appiy  «or 
adjuatawnt  aaaistanca  to  be  issusd.  each 
of  the  groiqi  eiigibttity  nqtyrtvent*  of 
section  222  of  &  Ad  BMMl  bt  met 

(1)  That  a  aignificant  naBber  or 
proportion  of  yte  workera  in  llie 
workers'  firm,  or  an  apprapriata 
subdivision  thereof.  Iwve  become  totally 
or  partially  separated, 

(2)  That  aalea  or  production,  or  bo^ 
of  the  firm  or  siriidhririon  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  erf 
articles  like  or  direct^  ceapetitive  with 
articles  |»odaced  by  the  firm  or 
apprnqmate  aubdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  DetennlnatioDS 

In  each  of  the  following  caaea  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
sepaiatioos  at  the  firm. 

TA'W-^,592;DoehIerJoiyis/FaHey 

Metals,  Inc.,  Toledo.  OH 
TA'W-^eie:  New  York  Twist  Drill. 

Inc..  Worchester.  A£4 
TA-W-2aBl!B:ParoUel  Petroleum  Qup.. 

Midland.  TX 
TA-W-20.614:  Matsil  Brothers,  bta. 

Long  Island  City.  NY 
TA-W-20.SI3:  Interpro  Fabricators,  Ina. 

Houston,  TX 
TA'~W-20,623;  Huron  Forge  »  Machine 

Co.,  Detroit,  Ml 
In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-20JS19:  Southwestern  Sheet 
Metal  Works,  Inc.,  Sheet  Metal 
Products  Co.,  El  Paso,  TX 
Increased  imports  did  not  contribute 

importantly  to  woriiov  separations  at 

the  firm. 

TA-W-20,64e;  Madison  Gaiment  Co., 
Madison  Heists,  VA 
Increased  imports  did  not  contribute 
importantly  to  workers  aaparations  at 
the  firm. 

TA-W-20,625:  hraki  Corp..  Fairfield.  NJ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1984. 

TA-W-2(m8:  Scotts  Branch  Mine, 
PikevilIe,KY 
U.S,  import*  of  steam  coal  are- 
negligible. 


TA-WmtmTiMSIiipronkCoip,^. 
Galveston  Div.,  Galveston,  TX 

Hhe  wortters*  firm  dees  net  produee 
M  article  aaraqoirwl  for  oerlificattan 
under  section  222  <rf  the  TVade  Act  of 
1974. 

TA-W-2aei8:  Shampoin  Citron  Oork, 
htc  EHzobeOt.  NJ 

Increased  hnports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-a0fi3i:  Whke  Consolidated 
ladustries.  Belding,  MI 

Increased  imports  did  not  contribute 
importantly  to  workers  sqiarations  at 

the  firm. 

TA-W-2aS3Z-  White  Constdidated 
Industries,  Greenville,  MI 
Increased  imports  did  not  contritwte 
importantly  to  workers  separations  at 
the  firm. 

^firmatlve  Determinations 

TA-W-20.578;  Shenego  China  Co..  New 
Castle,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  5.    ' 
1987. 

TA-W-ae,642:  IntemaUonal  Shoe  Co.. 
Perryville,  MO  - 

A  certification  was  issued  covering  all 
workers  8q;>arated  on  or  after  February 
1.1968. 

TA-W-20,aim;  General  Motors  Corp., 
BOC  Kalamazoo,  Kalamazoo,  MI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  5. 
1987. 

TA-W-2O,6e0:Farah  Manufacturing 
Services,  El  Paso,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  3, 
1987. 

TA'W'r20.6}l;  The  Hoover  Co.,  North 
Canton,  OH 

A  oertification  was  issued  covering  all 
workers  engaged  in  the  production  of 
floor  care  products  separated  on  or  after 
April  5, 1987. 

TA-W-2a643:  Morris  Malerh%.  Co., 
Inc  Prescott,  AZ 

A  certi^cation  was  issued  covering  all 
workers  separated  on  or  after  AprU  19, 
1987  and  before  April  18, 1988. 
TA-W-2aeOS:  Anchor  Hocking 
Industrial  Glass,  Monaco.  PA 

A  certificaflbn  was  issiied  covering  all 
workers  separated  on  or  after  April  1, 
1987. 

TA-W-^.6W:  General  Motors  Coip., 
AC  Spark  Plug  Div..  Flint,  MI 
A  oertification  was  issued  covering  all 
workers  engaged  in  the  protfatction  of 


Fa^MMl  Registsr.  /  ^V«J.  S3*  .N<»/  la*  7  TuMday.  fnfie  28.  1868  >/  Netk)es 


instniaie^t  clusters  separated  on  or  after 
April  5, 1987. 

A  certification  as  issued  covering  all 
workers  engaged  in  the  production  of  oil 
and  air  filters  separated  on  or  after 
April  5, 19iS7  and  before  January  1, 1988. 

I  hereby  certify  that  the. 
aforementioned  determinations  were 
issued  during  the  period  June  13, 1988- 
June  17, 1988.  Copies  of  these 
determinations  are  available  for         I  . 
inspection  in  Roon^  e434i  U.S. 
Department  of  Labor,  flOl  D  Street.  NW.. 
Washington,  DC  20213  during  normal 
business  hours  or  will  be  Qiaiied  to 
persons  who  write  to  the  above  address. 

Dated:  |une  Zl.  19ea 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  AdjusUnent 
Assistance. 

(IFH  Ooc.  88-14512  Filed  6-27-88:  8:45  am) 
MUWQ  CODE  4S10-3e-M 


ITA-Wr20.484]  t, 

Utton  mcrowav*  CooUng  Produdti 
Sioux  Mta,  South  Dakota;  Nogativo 

p^^^iftjftf^ffB  RaoardbM  AppBcitloh 
for  Bacon  ihtaratiofi 

By  an  application  dated  May  23i  1988 
a  company  official  requested 
administrative  reconsideration  of  the 
Department's  negative  determination  on 
the  subject  petition  for  trade  adjustment 
assistance.  The  initial  petition  was  filed 
by  tiocal  #1180  of  the  United  Electrical 
Workers  on  behalf  of  workers  at  Litton 
Microwave  Cooking  Products,  Sioux 
Falls,  South  Dakota.  The  denial  notice 
was  signed  on  April  13, 1968  and 
published  in  the  Federal  Regbter  on 
April  28. 1988  (53  FR 14865). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under^ 
the  following  circumstances:  I 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the- 
dedsion. 

The  company  claims  that  the 
Department's  customer  survey  did  not 
adequatefy  describe  litton's  maricet 
since  several  of  its  large  customers  are 
exclusive  Litton  distributors  and  do  not 
import  Also,  the  company  claims  that  at 
least  one  large  customer  switched  its 
purchases  from  Litton  to  imports  in  1987. 

Litton's  Sioux  Falls  workm  were 
certified  eligible  to  apply  for  adjustment 


assistance  benefits  through  June  26, 19S7 
under  petition  TA-W-IS,  830. 

In  order  for  a  worker  group  to  be 
certified  eligible  to  apply  for  adjustment 
assistance  it  must  meet  all  three  criteria 
of  the  Group  EUsibilify  Requirements  of 
the  Trade  Act  of  1974.  Thcv  subject 
invest^ation  under  TA-W<-20, 464 
shows  that  in  addition  to  U^.  imports  of 
microwave  ovens  decreasing  4>olh 
absolutely  and  relative  to  domestic 
shipments  bi  1987  compared  to  1986. 
they  also  decreased  absolutely  in  the 
,  last  h^lf  of  1i987  compared  to  the  same 
period  in  iM6  and  in  the  first  three 
months  of  1986  compared  to  the  same 
period  in  1987 

Because  of  the  company's  claim 
concerning  the  peparfment'fe  survey,  the 
Department  looked  at  market  shares. 
Data  in  the  investigative  file  shows  that 
although  Utton's  market  share  for 
microwave  ovens  declined  in  1987 
compared  to  1966  so  did- the  unport 
share  Customer  comment's  indicate  that 
the  market  is  saturated  and  highly 
seasonal  with  sales  coming  in  the  last 
part  of  the  year.  The  investigative  file 
shows  the  seascMudity  of  employment  at 
Sioux  Falls  with  large  tayo%  in  January 
and  February  in  every  year  applicable 
underlie  pistition. 

ConcluskHi 

After  review  of  the  apphcation  and 
investigative  fincfingfr,  I  conclude  that 
there  has  been  nb'error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  i*  denied. 

^ed  at  Washington.  DC,  this  20th  day  of 
lune  1988. 

Robstt  p.  DMioogchunps, 
Director,  Office  of  Legislation  and  Actuarial 
Services,  UIS. 
[FR  Doa.8S-14513  Piled  &-27-88;  &-4S  am] 
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Employmant  Standards 
Administration.  Wage  and  Hour 
INvialon 

CtiNd  li  ahof  Advlaofy  ConNnlttsai 
SuucowiwiUlaa  on  Hazardous  ' 
Occupalloria  Ordar  Na  10;  Maatlng 

A  meetUig  of  the  Qdld  Labor 
Advisory  Comodttee,  Subcommittee  on 
Hazardous  Occupations  Ordfer  No.  10. 
will  be  held  on  August  3. 1988.  from  9M 
a.m.  to  5KX)  pjn..  ahd  on  August  4. 1968. 
from  9:00  a jn.  to  5:00  p.m.  lliis  meeting 
will  be  held  in  Room  N2437,  Frances 
Perldns  Building.  Department  of  Labor, 
200  Constitution  Avenue,  NW.. 
Washington.  DC 


The  Subcommittee  will  consider  . 
whether  a  recommendation  is  necessary 
with  respect  to  the  sa^  of  this 
Hazardous  Order,  and  .whether  specific  . 
machinery  should  or  should  not-be 
covered  by  this  Order.  .  .       •  .  . 

Membere  of  the  public  are  invited  to 
attend  these  proceedings;  however, 
since  these  are  woric  sessloi\s.  seating  is 
limited.  Written  data,  reviews.or    . 
ai^uments  pertaining  to  the  business 
before  the  Subccmumttee  must  be 
received  by  the  Committee  Coordinator  > 
prior  to  the  meeting  date.  .iVenty-six. 
copies  are  needed  lor  distribution  to  the 
membere  and  for  inclusion  in  the 
Subcommittee  Report. 

Telephone  inquiries  and 
communications  concerning  this  meeting 
should  be  directed  to  Ms.  Nila  Stovall,  . 
Coordinator  for  the  Child- Labor'. 
Advisory  Committee.ilooin.  S3Q28, . 
Frances  Perkins  Building.  200       . 
Constitution  Avenue.:  NW.,  Washington. 
DC  20210:  telephone:  area  code  (202) 
523-7640.        ■      .     ;.,  -v  ,.•    ;  -r..- 

Signed  at  WathiostoB,  DC  this  22nd  day  of 
lune  1968. 
Paula  v.  Saaith. . 

AdmiiiislraUir.' 

[FR  000. 8»-l4S09  Kled  6-27-88;  8:45  am] 
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Corporata^vai  Saiaction  Deciaions 

AOCNCy;  Office  of  Federal  Contract 
Compliance  Programs  (OPCCP).  Labor. 

action:  Notice. 

SUMMARV:  On  June  14.  i988,"the  OPCCP 
issued  a  Policy  Directive  designated 
Order  No.  63al.  The  Directive  provides 
guidance  to  Government  contractor*    -. .,. 
and  subcontractors  regarding  the       °  ■'^U 
formatting  of  workforce  and  utilization 
data  for  purposes  of  written  Affirmative 
Action  Programs  (AAPs). 
amcnvc  DATK  June  14. 1988. 

FOR  furtmeu  mroRMATKM  contact: 

Annie  A.  Blackwell.  Director,  Division  of 
Policy.  Planning  and  Review,  Office  of 
Federal  Contract  dompUance  Programs, , 
Employment  Standards  Administration,  ' 
Department  of  Labor.  200  Constitution 
Avenue.  NW.  Washington.  DC  20210 
(202-6ZSMM30)< 

SUTFtllMNTAllv  INFOMMTHM:  On  June 
14. 1988.  the  Office  of  Federal  Contract 
Compliance  Pro-ams  fOPCQ^  issued  6 
new  Policy  Directive  designated  as 
OPCCP  Order  No.  S30al.  The  Directive 
addresseii  die  contents  of  written 
affirmative'action  programs  (AAP)  for 
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Govenunsik  conjiractpra  and 
subcontraa  in  subject  to  Executive 
Order  fl24^  as  amended.  Because  the 
Directive  vfp  affect  the  way  in  which 
many  contractors  prepare  their  AAPs 
the  Notice  ^d  the  full  text  of  the 
Directive  ajre  being  publishmi  in  the 
Federal  Register  to  achieve  wide 
disseminatH^n  of  the  new  pdicy. 

The  regulations  at  41 CFR  Part  60-2 
require  noijeonstruction  contractors  to 
prepare  written  APPs  for  each  of  their 
establishmehts.  41  CFR  60-2.1(a).  In 
preparing  ^ir  AAPs.  contractors  must 
place  eadippb  title  into  a  job  group, 
compare  tna  rate  and  sex  compdsUion 
of  the  incuatbents  of  the  job  group 
against  avdiability  for  the  icb  grobp, 
and  when  Were  is  undenitilteation 
establish  gohls  and  timetables  aiid 
action  oriemed  programs  for  improving 
the  employ|yent  of  minorities  and 
women.  41  CFR  60-2.11. 60-2.12. 60-2.13. 
Under  exisi  ng  practice,  most . 
contractors  ndude  all  jobs  in  the  AAP 
of  the  estab  ishment  in  whi(^  die  job  is 
located. 

Among  ntiilti-establishment  employers 
selections  nr  some  jobs  may  not  be 
made  at  the  [establishment  level.  For 
example.  pUnt  managers  may  be 
selected  by  |he  corporate  office; 
likewise,  thare  may  be  centralized 
recruitmen  {and  hiring  for  accountants, 
engineers  c  ^  other  skilled  positions.  For 
affirmative  Action  to  be  most  effective,  it 
must  be  applied  at  that  level  in  the 
contractor'sjoiganization  which  has 
responsibiliw  for  the  selection  at  issue. 
That  is.  if  selections  of  plant  managers 
are  made  b|sil  the  corporate  office,  it  is 
ineffective  to  establish  in  each  plant's. 
AAP  a  goal  for  the  manager  of  Uiat  plant 
because  thiil  plant  has  no  control  over 
attainmentlAf  the  goal.  Instead,  it  is 
logical  to  iii^Iude  all  plant  managers  in 
one  job  groiip  at  the  corporate  level, 
where  goalkrand  timetables  and  oiher 
affirmative  Action  measures  will  relate 
directly  to  i|e  actual  selections  for  plant 
manager  jxki  litions. 

The  purp  c  se  of  Order  No.  830al  is  to 
foster  affin  r  ative  action  in  high  level 
managerial  professional  and  technical 
jobs.  The  dvective  does  this  by 
requirbig  nu  it  corporate  office  and 
intermediaji !  level  office  AAPs  include 
in  their  "W0  kforce  analysis,  utilization 
analysis  and  goal  setting  *  *.*  aU  those 
positions  iMated  in  subordinate  and/or 
lower>level  establishments  for  whidh  the 
selection  dtiCisions  are  made"  at  (he 
corporate  6mce  or  intermediate  level 
office.  Thui  \i  afifamative  action  analyses 
and  efforts  ^U  be  focused  where  the 
authority  ai«l  responsibility  for  filling 
positions  iii  located,  rather  than 


arbitrarily  lodged  at  eadi  position's  site 
of  employment 

Puring,OFCCFs  development  of  this 
Directive,  a  number  of  questions  arose 
as  to  the  scope  and  effect  of  ttie  polity. 
Following  are  several  questions  and 
answers  intended  to  clarify  OFCO^'s 
views  on  this  subject 

1.  Qu^tion:  When  must  contractors 
update  their  AAPs  to  conform  to  Order 
No.  830al7 

iliifffver  Contractors  are  not  required 
to  amend  thdr  AAPs  until  tibeir  current 
corporate  headqoMers  or  intermediate 
level  AAPs  expire,  or  until  00  days  from 
June  14. 1968.  whichevw  is  later. 

2.  Question:  How  does  diis  policy 
affect  a  contractor's  right  to  make  its 
own  personnel  decisions? 

Answer:  This  Direchve  does  not  tell  a 
contractor  how  to  make  its  staffing 
dedsipns  or  who  within  the  contractor's 
organization  should  make  them.  Hie 
policy  simply  requires  that  the 
contractor's  AAPs  reflect  the  actual 
decisionmaking  process.  Indeed,  the 
Directive  states  that  "(mjanagement 
should  be  given  substantial  discretion  in 
determining  proper  organizational  levels 
for  job  title  placement  •  *  *." 

3.  Question:  By  requiring  that  jobs 
located  in  one  establishment  be  carried 
in  another  establishment's  AAP.  does 
this  policy  result  in  duplicate  or 
additional  recordkieeping? 

Answer:  U  a  particular  job  is  located 
in  one  establishmoit  but  selection  for 
the  job  is  made  at  another 
establishment  the  job  will  be  listed  only 
once  for  purposes  of  the  utilization 
analysis,  goals  and  timetables  and 
action  orientbd  programs — in  the  AAP 
of  this  establishment  where  the  - 
selection  is  made.  In  order  for  0¥CCP  to 
keep  track  of  all  jobs,  the  Directive 
requires  that  such  jobs  be  listed  in  the 
woricforce  analysis  sections  of  both 
AAPs.  Two  points  bear  emphasis.  First 
this  policy  applies  only  to  a  limited 
number  of  jobs,  and  will  therefore  have 
no  effect  whatsoever  on  the  way  most 
jobs  are  addressed  in  local 
establishment  AAPs.  Second,  with  the 
limited  exception  of  requiring  that -jobs 
for  which  selections  are  not  made 
locally  be  listed  in  two  workforce 
analyses,  OFCCP  is  not  imposing 
additional  requirements  on  contractors. 
Existing  rules  and  policy  require  that  a 
contractor's  AAPs  addiass  all  of  its  job 
tides— this  Directive  simply  further 
designates  the  particular  AAP  within 
whidi  certain  jobs  must  be  addressed. 

4.  Question:  In  whidi  AAP  should  a 
jobbe  listed  if  the  selection  is  made  at 
one  level  of  the  corporation  but 
concurred  in  at  a  higher  level?  What  if 


dwievel  at  whidi  selection  is  made 
fluctuates  from  time  to  time? 

Answbr  The  contractor  diould  use  its 
good  judgment  in  determining  the  best 
way  to  treat  such  situations^  As  noted  in 
the  answer  to  question  2.  OFCCP  is  not 
attempting  to  (fictate  to  contractors  how 
best  to  conduct  their  businesses,  and 
OFCCP  will  accord  the  contractor 
substantial  discretion  in  determining  the 
proper  organization  level. 

5.  Question:  What  impact  will  this 
Directive  have  on  availability 
computations? 

Answer  The  basic  approach  to 
con^Miting  availability  remains 
unchained— for  each  job  group  die 
contractor  must  consider  at  least  the 
ei^t  avaiabihty  factors  set  forth  in  41 
Cni  60-2.11.  Of  course,  because  certain 
positions  will  now  appear  in  a  single  job 
group  in  the  corporate  lev^l  AAP,  rather 
than  being  scattered  in  several  AAPs 
nationwide,  the  actual  availability  figure 
miay  vary  from  that  |»eviously  used. 

6.  Question:  How  does  this  Directive 
affect  OFCCPa  compliance  review 
procedures?  Will  OFCCP  shift  from  its 
emphasis  on  single  establishment 
reviews  to  emphasis  on  simultaneously 
reviewing  an  entire  corporation? 

Answer  OFCCP  will  continue  to 
conduct  nonconstruction  compliance 
reviews  as  it  has  in  die  past  on  a  single 
establishment  basis.  The  only  deviation 
from  prior  practice  is  that  a  review  of  a 
corporate  headquarters  or  intermediate 
level  establishment  will  include  review 
of  positions  for  which  selections  are 
made  at  that  level  but  which  are  located 
at  subordinate  level  establishments. 

7.  Question:  What  prompts  OFCCP  to 
issue  the  Directive  at  this  time? 

Answer  As  the  agency  charged  with 
administering  the  nondiscrimination  and 
affirmative  action  requirements  of 
Executive  Order  11246.  OFCCP  U 
constanUy  seeking  improved  methods 
and  procedures  for  advancing  the 
employment  of  minorities  and  women. 
Several  recent  studies,  and  OFCCFs 
own  experience  in  reviewing  the 
compliance  of  Government  contractors, 
have  shown  that  there  remains 
substantial  underemployment  of 
minorities  and  women  in  managerial, 
professional  and  technical  occupations. 
OFCCP  believes  that  one  of  the  reasons 
for  this,  although  certainly  not  the  only 
reason,  is  that  the  current  approach  to 
AAPs  does  not  require  contractors  to 
place  sufficient  scrutiny  and  emphasis 
on  tfiese  jobs.  By  this  Directive,  those 
positions  for  wUch  the  vital  staffing 
decisions  are  made  at  a  particular 
corporate  level  and  location  will  be 
grouped  for  analysis  and  goal  setting 
purposes  in  the  AAP  of  that  same 
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corporate  level  and  locatioa.  In  this 
way,  the  affected  positions,  which  may 
-be  scattered  in  a  number  of  subordinate 
establishments,  will  be  incorporated 
into  &•  AAP  of  the  establishment  in 
which  tfte  pertinent  decision  makers  are 
located  and  where  managerial 
responsibility  for  action  pronams  to  .; 
achieve  the  goals  afCecting  these      '.  , 
positions  may  be  assigned.  | 

June  23.1988.  r' 

Washington.  DC 
|eiry  D.  Blakeaion, 
Director. 

Hie  text  of  the  Directive.  0¥CCP 
Order  Na  830al.  is  as  ftrilows: 

1.  Subfect  Coiporate-level  Selection 
Dedaioos 

2.  Purpose:  To  provide  OPCCP  policy/ 
guidance  regarding  inclusion  in 
corporate  or  iaterniediate  level 
affimative  action  programa-(AAPs)  of 
posttions  located  at  individual, 
subordinate  establishments  for  which 
selection  dadsioos  are  made  at  the  -  i 
corporate  or  intetsiediate  level 

3.  &icft;grouiid:  In  the  case  of  multi-  . 
establishment  contractors,  it  is  not 
unusual  {lor  selection  decisions 
regarding  certain  positions  to  be  made 
at  the  corp(»ate  level  or  at  an 
inteimetfiate  leveL  rather  than  at  the. 
subordinate  establishment  where  the 
position  is  located.  This  is  particularly 
true  for  example,  in  the  case  of  {dant.  . 
manayr  positions,  but  it  also  may  apply 
to  other  positions  such  as  professicmal 
and  technical  jobs.  In  such  cases,  it  is  • 
not  apprt^iriate  Cor  affirmative  action 
goals  for  wxdk  positions  to  be  | 
establisbed  in  the  subordinate        ,    |. 
establishment's  AAP  because  the        ! 
decision  to  select  regarding  such         ' 
positions  is  not  within  the  contrd  of  that 
estaUidimenL  On  the  othn  hand,  the 
inclusion  of  such  positions  in  the  AAP  of 
the  contractor's  corporate  or              | 
intermediate  level  offices  would  provide 
for  utilization  analysis  and  goal  setting 
for  those  positions  to  be  accomplished 
at  the  same  level  at  which  the  selection 
decisions  are  made.  OFOCFs  practice  of 
encouraging  contractors  to  treat  such 
positi(MU  in  this  &shion  is  longstanding. 

4.  Policy:  Equal  CH>portunity 
SpedaUsts  conducting  a  compliance 
review  of  a  multi-establishment 
contractor's  corporate  ofBce  or 
intermediate  levd  office  must  « 
investigate  and  otherwise  ensure  that 
the  a^mative  action  program  of  that 
office  indudes  in  its  woriiforcie  analysis, 
utilization  analysis  and  goal  setting,  as 
required  by  41  CFR  60-2.11(a].  60-   ' 
2.11(b).  and  60-2.12.  respectively,  aU 
those  positions  located  in  subordinate 
and/or  bwer-level  establishments  for 
which  the  selection  decisions  are  made 


at  the  establishment  under  review. 
Similarly.  Equal  Opportunity  Spedalists 
condac^g  a  comi^ance  review  of  a 
contractor*  establishment  vdiich  is 
subordinate  to  a  higher-level 
establishment  in  the  contractor's 
organization  will  ensure  that  all 
positions  in  the  work  force  of  this  lower- 
level  estabudment  for  which  me 
selection  decisfom  are  made  ti  a  fairer 
corporate  level  are  exduded  from "tte 
etilization  analysis  and  goal  setting  erf 
the  eetaMlahnent  aider  review, 
ahboogh  floch  poeitiein  most  still  be 
shown  in  the  ettebMshment's  work  force 
analysis,  as  required  by  41 CFR  60- 
2.11(a).  in  order  (hat  the  con^ilete  work 
force  stmctuie  of  the  estabh^mtent 
under  review  is  icadHy  apparent 

In  those  case*  where  because  of 
informal  ar  fhrlMting  managerial 
appoinlaMat  antfaocities,  the  appropriate 
level  for  fob  tide  placement  cannot  be 
clearly  or  eondstently  defined, 
managerial  and  other  appropriate  titlee 
should  be  plaoed  ia  the  AAP  of  the 
highest  twgairizatioiial  level  where 
altimate  approval  aiilhority  may  reside. 
As  a  reeult  there  may  be  instances 
when  the  majority  of  mid-  and  opper- 
level  manngiMncnt  and  other  titles 
should  apptopiiately  be  placed  n  the 
corporate  headquarters'  AAP. 
notwithstanding  personnel 
responsilNlity-at  intermediate 
organizational  level*.  Management 
should  be  given  substantial  discretion  in 
determining  proper  organizational  levels 
for  job  title  ptacement  provided  sadi 
placement  i*  not  inconsistent  with  the 
purpose  of  this  directive. 

CUXX7  will  net  req^re  contractors  to 
amend  «ffinntiv*  action  programs  to 
conform  te  Ihi*  directive  until  their 
current  corporate  headquarters'  m 
intermediate  level's  program  pians 
expire,  or  until  irinety  (BO)  days  from  the 
date  of  this  directive.  wUchever  is  later. 
At  soch  time,  contractors  shall  be 
required  lo  conform  such  plans  to  this 
directive. 
Jeny  D.  Btakemore. 
Director. 
)une14. 198S. 
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AcnoM:  Notioe  of  the  Office  of 
Management  and  B>idget-revtew-of 
information  coDecti<n. 

■immwr.  Tlie  Nudear  Regolatoiy 
Commission  has  recentfy  sriimitted  to 
the  Office  of  ManagsBent  and  MidgBt 
(OMB)  for  review  9m  fcilowlai  proposal 
for  die  coilectioii  of  infoanation  under 
the  provisions  of  Ihe  ffiytvwpik 
RedoctiOB  Act  (44  U  AC  Chapter  35). 

1.  Type  of  submission,  new,  revision,  or 

extension:  Extension. 

2.  The  title  of  the  information  o^ection: 
— OOE/NRC  Form  742— Material 

Balance  Report  and  NUREG/BR- 
0007.  instractiQns  for  completing 
Forms  742, 742C  and  740M 
— DOE/NRC  Form  742C-^ysical 
Inventoiy  Listing 

3.  The  form  iHunber  if  eHiBcable:  Same 

as  item  2  above. 

4.  How  often  the  collection  is  required: 

Semiannually  for  affected  special 
nuclear  Baate(ial  licensees. 
Aimually  for  affected  source 
material  licensees.  A*  specified  in 
Facility  Attadunentsfor  licensees 
reporttaig  under  10  CFR  Part  75. 

5.  Who  will  be  required  or  asked  lo 

report  Persons  Ucensed  to  possess 
specified  quantities  of  special 
nudear  material  or  source  material. 

6.  An  estimate  of  fbe  number  of    . 

responses: 
—DOE/NRC  Form  742: 600 
—DOE/NRC  Form  742C:  eOQ 

7.  An  estimate  of  the  total  number  of 

houre  needed  to  complete  the 

requirement  or  request 
—DOE/NRC  Form  742:  One  hour  per 

re^MBse.  for  a  total  (rf  flOO  houn 

annually. 
— DOE/MRC  Fotm  742C:  Eight  hours 

per  response,  for  a  total  of  4,800 

houra  annually. 

8.  An  indication  of  wdtethsr  Section 

3504(h).  Pub.  L.  9ft-611  applies:  Not 
applicaUe. 

9.  Abstract  Each  licensee  authorized  to 

possess  spedal  miclear  material 
totahog  more  than  350  grams  of 
contained  uraaium-23S.  nranium- 
233.  or  plotoninm.  or  any 
combination  theraot  and  any 
hcanaee  authotiaad  to  possess  1 JMO 
kilograais  of  sooroe  mateiiaL  is 
reqi^red  to  submit  OOK/NRC  Form 
742.  UcJBosees  raqoired  to  submit 
DOE/NRC  Form  742.  and  fadiities 
aubjed  to  tt  CFR  Part  7S.  are 
■  required  to  subsBlt  DOE/NRC  Form 
742C  The  inforauitian  is  used  by 
NRC  to  folfiiU  Hs  responsibilities  as 
a  participant  in  the  US/IABA 
Safeguards  Agreement  and  bilateral 
agreements  with  Australia  and 
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Canadkaad  to  satisfy  its  donestie 
safegu^^s  re^Kmsibilities. 

•Copies  ot  Mie  submittal  may  be 
inspected  cjil  obtained  for  a  fee  from  the 
NRC  Publit)  tlocument  Room.  1717  H 
Street  NW.^  ^Washington.  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer.  Vartkes 
L  Broussalitn.  (202)  3^-3064. 

The  NRQ  Clearance  Office  is  Brenda 
lo  Shelton.  (8ol)  482-8132. 

Dated  at  Hejihesda.  Maryland,  this  Zlst  day 

ofiumigea' 

For  the  Ntidear  Regulatory  Conunission. 

WilBMiG.Ki|k}oiiaId. 

Director,  Offiee  of  AdminiatraUon  and 
Resources  Aiflnogement 

(FR  Doc.  88-^^525  Piled»-27-88: 8:45  am} 
saisn  coop  7ii»4i-M 

if  I       . 

[DockalNaf^O-WW] 

Maine  Yanlee  Atomic  Power  Co; 


Findfng  of  Ho  SignHleant  ImfMCI 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Comnrission)  js 
considering  Issuance  of  an  amendment 

to  Facility  r        '     ""  "" 

36  issued  tc 
Company. 


iratfing  License  No.  DFR- 
[ain  Yankee  Atomic  Power 

ihe  licensee),  for  operation  of 

the  Mahi  Yankee  Atomic  Power  Station, 
located  bi  Uiticolii  County.  Maine. 

EnviIOllIBe9^1  Assessment 

IdentipcatH^  of  Proposed  Action 

The  propmed  amendment  woukl 
revise  the  prpvisions  in  the  Technical 
Specificatidil  (TS)  relating  to  the  fuel 
enrichmentj^mit  of  the  reactor  core. 

The  proposed  action  is  in  accordance 
with  the  licfebsee's  application  for 
amendment  dated  March  24, 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  is 
required  inkier  to  provide  for  the 
change  of  maximum  nominal  enrichm«it 
of  the  fuel  ^l^owed  to  be  used  in  the 
reactor  cor^  for  (grating  C^cle  11  and 
bey<Hid.  Mim  Yankee  is  currently  in 
Qycle  10  opieiration. 

Environa 
Action 

The  Co 
evahiatioo 
theTechnii 
IKoposed 
licensee  to 


1 1  ■    -    ■   • 

iiial  Impacta  of  the  Proposed 

iission  has  completed  its 
T  the  proposed  revision  to 
1  Specifications.  The 
ision  would  aUow  the 
bangs  the  fuel  enrichment 
specification  from  a  maximum  nominal 
weight  percant  of  3.5  U-.235  to  3.7  weight 
perceirt  U-^.  Therefore,  the  proposed 
change  docf  inot  increase  the  probabUity 
of  consequences  of  accidents,  no 
changes  are  being  made  in  the  types  of 
any  difluents  that  may  be  released 


offtite.  and  there  is-no-Sigiiifieant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  pr(q)osed  action 
would  result  in  no  significant 
radiolo^cal  environmental  impact 

With  regard  to  potential  non- 
radidegical  impacts,  the  proposed 
change  to  the  TS  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  prbpoised 
amendment. 

The  Notice  of  Consid«'ation  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
wiUi  this  action  was  pubUshed  in  the 
FedenI  Register  on  April  29, 1988  (53  FR 
15479).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  fi:t>m  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  altismative  would  be  to 
deny  the  requested  amendbient  This 
wodd  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  die  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Maine  Yankee  Atomic  Power  Station 
dated  July  1972. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Findings  of  No  Significant  Impact 

.  The  Commission  has  determined  not 
to  prepare  an  environmentBl  impact 
statement  for  the  jmqMMed  license 
amendment. 

Based  upon  the  foregoing 
enviroiunental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  24, 1988  which 
is  available  for  pubBc  inspection  at  die 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC 


and  at  the  Local  Public  Document  Room. 
Wiscasset  Library,  High  Street  P.O.  Box 
367.  Wiscasset  Maine  0457& 

Dated  at  Rockville,  Maiyland.  this  22nd 
dayof  June,18et. 

For  The  Nudeer  Regulatory  Commission. 
PIHianl  II  lYneaman. 
Dirctor,  Pro/et^  Directorate  1-3,  Division  of 
Reactor  Projects  l/ll.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  8a-14522  Filed  fr-27-88: 8:45  am] 


[Ueense  No.  6010-2,  Docket  Na  95-66347. 
EA  66-164] 

Order  Suapendhg  License  (Effective 
mmiaammyi  ano  oemM  of  AppHcraon 
For  Renewal  of  Ucenee;  Mawtoe  P. 
Acoeta,Jr. 

I 

Mr.  Maurice  P.  Acosta,  }r.  (Licensee) 
is  diejiolder  of  Operator  License  No. 
6010-2  (License)  issued  by  the  Nuclear 
Regulatory  Commission  (NRC/ 
Commission)  or  July  1, 1986.  He  is 
employed  by  the  Southern  California 
Edison  Company  (SCE)  and  is 
authorised  to  manipulate  the  controls  of 
the  reacton  at  San  Onofre  Nuclear 
Generating  Station.  Units  2  and  3 
(SONGS).  The  License  was  originally 
issued  on  July  1, 1982  and  last  renewed 
on  July  1. 1966.  The  License  is  due  to 
expire  on  July  1, 1988.  An  application  to 
renew  the  License  was  dated  on  May  12. 
1988  and  is  pending  before  the  NRC 

n 

On  March  6. 1986.  May  12. 1966,  and 
May  28. 1968.  the  Licensee  failed 
urinalysis  screening  tests  conducted  by 
SCE.  testing  positive  for  marijuana,  the 
Confirmed  results  of  those  screening 
tests  were  subsequentiy  reported  to  SCE 
on  March  la  1988,  May  15, 1986,  and 
June  2. 1988.  respectively.  After  each  of 
these  confirmations,  the  Licensee  was 
counseled  by  SCE  to  emphasize  that 
access  authorization  is  contingent  on 
abstinence  from  the  use  of  ill^al  drugs. 
As  a  result  of  these  positive  test  results. 
SCE  has  administratively  suspended 
Licensee's  protected  area  access  in 
accordance  with  SCE's  procedures. 

HI 

The  responsibilities  associated  with  a 
reactor  operator  license  issued  pursuant 
to  10  CFR  Part  55  are  significant  with 
respect  to  the  protection  of  the  public 
health  and  safety.  The  execution  of 
these  responsibilities  requires  sound 
judgment  and  may  at  times  require  a 
licensed  operator  to  react  quickly  to 
assure  that  the  reactor  is  properiy 
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operated  or  to  mifigate  the  consequence 
of  abnonnal  operatkm.  Failure  of  a 
licensed  operator  to  be  fit  for  duty  crad 
alert  creates  an  undue  risk  to  the  public 
health  and  safety. 

The  character  of  the  individual, 
including  the  individual's  exercise  of 
sound  judgment,  is  a  consideration  in 
issuing  an  operator  license.  See  section 
182a  of  the  Atomic  Energy  Act  of  1954. 
as  amended  in  determining  whether  or 
not  an  individual  seeking  a  license  to  be 
a  reactor  operator  has  the  necessary 
character,  including  sound  judgment,  the 
Commission  may  take  into  account  a 
history  of  illegal  drug  use  by  the 
applicant.  Prior  to  May  26, 1987,  each 
applicant  for  a  license  to  be  a  reactor 
operator  was  required  to  certify  that  he/ 
she  had  no  drug  or  narcotic  habit  on  the 
Certificate  of  Medical  History,  NRC 
Form  396.  Since  May  1987.  the  NRC  has 
required  an  evaluation  of  the  applicant 
prepared  by  a  licensed  medical 
practitioner  as  part  of  a  license 
application.  See  10  CFR  55.23(8).  Tbis 
evaluation  is  presented  on  a  Certificate 
of  Medical  Examination,  NRC  Form  396. 
See  10  CFR  S5JZS.  Among  the  factors  to 
be  considCTed  by  the  certifying 
physician  are  factors  swA  as  continued 
use  of  illegal  drugs  or  abuse  of  alcohol. 
See  Form  396:  also  AN»/ANS  3.4-1983. 
Section  S.2.2. 

The  Commission's  Policy  Statement 
on  Fitness  for  Duty  (51 FR  27921;  August 
4, 1966)  provides  tiiat  all  nuclear  power 
plant  tttflities  should  establish  programs 
to  provide  reasonable  assurance  that  all 
nuclear  power  plant  personnel  with 
access  to  vital  areas  at  operating  plants 
are  fit  for  duty.  SCE  has  established 
procedures  to  restrict  and  monitor  the 
use  of  illegal  drags  by  persons  granted 
luiescorted  access  to  protected  and  vital 
areas  of  SONGS. 

IV 

The  Licensee's  history  of  positive  drug 
tests  indicates  a  continuing  use  of 
marijuana  and  violation  of  SCE's  drug 
program.  This  suggests  a  pattern  of 
behavior  and  lack  of  sound  judgment 
that  may  be  immical  to  the  public  health 
and  safety.  The  failure  of  the  Licensee  to 
conform  to  SCE's  prohibition  against 
illegal  drug  use,  which  has  the  purpose 
of  protecting  the  pubbc  health  and 
safety,  demonstrates  a  disregard  of  the 
important  obligations  of  a  licensed 
operator  and  of  the  public's  trust  in  him. 
While  the  tests  themselves  do  not 
necessarily  establish  that  the  Licensee 
was  incapacitated  at  the  time  die 
samples  were  taken,  the  NRC  does  not 
have  the  necessary  rea8<«iable 
assurance  that  the  Licensee  will  carry 
out  his  duties  in  the  future  with 
su^icient  alertness  and  ability  to  safely 


operate  SONGS  and  observe  all 
applicaUe  reqidiements  iododing 
obligations  imposed  by  SCE's  policies 
and  procedures,  as  w^  as  the  NRC's 
requirements.  For  tbese  reasons,  if  at  the 
time  the  License  was  issued,  the  NRC 
had  known  of  the  Lioeosee's  inability  or 
unwillingness  to  refesin  from  the  use  of 
illegal  drugs,  the  Ucsnse  would  not  have 
been  issued.  Section  168  of  the  Atomic 
Energy  Act  of  19S4.  as  amended,  and  10 
CFR  55.61(b)  provide  Aiat  a  Ucense  may 
be  revoked  for  ai^  reason  for  which  a 
license  would  not  be  issued  upcm  an 
original  application.  The  past 
performance  of  the  Licensee  in 
contravention  of  SCE's  drug  program  is 
a  relevant  c(Misideration  in  denial  of  a 
renewal  application  under  10  CFR 
55.57(b)(4). 

Consequently.  I  have  detennined  tiiat 
permitting  this  Licensee  to  oondiu:t 
licensed  activities  would  be  inimical  to 
the  public  health  and  safety,  and 
therefore  the  License  should  be 
suspended.  I  have  also  determined, 
pursuant  to  10  CFR  2.201(c)  and  2.202(f), 
that  the  public  health  and  safety 
requires  that  tUs  action  be  immediately 
effective.  In  addition,  because  the 
Licensee  has  failed  to  demonstrate  Uiat 
he  is  capable  of  cootiBuing  to 
competently  and  safely  assume  license 
duties,  10  CFR  55.57(b)(^i),  or  that  his 
part  performance  has  h&m  satisfactory, 
10  CFR  55.57(b).  in  Ugbt  of  the  drug  test 
results.  1  have  determined  that  the 
renewal  application  should  be  denied. 

V 

In  view  of  die  foregoing  and  pursuant 
to  sections  107, 161  b  and  i,  and  186  of 
the  Atomic  Eneigy  Act  of  1954.  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.103  and  2.202 
and  10  CFR  Part  55.  //  i^  Hereby 
Ordered  That- 

A.  Effective  immediately,  activities 
authorized  under  License  No.  OP  6010-2 
are  hereby  suspended  and  the  Licensee 
shall  not  manipulate  the  controls  of  the 
reactors  at  the  San  On€»fae  Nuclear 
Generatuig  Station,  Units  2  and  3  or 
otherwise  engage  in  activities  reserved 
for  licensed  nodear  plant  operators, 
pending  final  actloB  on  the  Licensee's 
renewal  application. 

B.  The  renewal  application  for  License 
OP  6010-2  is  denied. 

VI 

Pursuant  to  10  CFR  2202(b),  the 
Licensee  fnay  show  cause  why  this 
Order  should  not  have  been  issued  and 
why  his  renewal  application  riiould  not 
be  denied  by  filing  a  written  answer 
under  oath  or  affinnation  within  20  days 
of  the  date  of  issuance  of  tiris  Order, 
setting  forth  die  matters  of  fact  and  law 


on  which  the  Licensee  Deties.  The 
Licensee  may  answer  tiii»  Order,  as 
provided  in  10  CFR  22(Mt(d).  by 
consentiqg  to  the  provistons  specified  in 
Section  V  above.  Upon  consent  of  the 
Licensee  to  the  previsions  set  forth  in 
Section  V  of  this  Order,  or  upon  the 
Licensee's  failure  to  file  as  answer 
within  the  specked  time,  the  provisions 
specified  in  Section  V  above  shall  be 
final  without  further  Ovdw  and  the 
License  shall  be  terminated. 

vn 

Pursuant  to  10  CFR  2.103(b)  and 
2.202(b).  the  Licensee  or  any  other 
peraon  adversely  afEscted  by  this  Order 
may  request  a  hearing  within  20  days  of 
this  Order.  Any  answer  to  this  Order  or 
request  for  hearing  shall  be  submitted  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Copies  also  shall 
be  sent  to  the  Assistant  General 
Counsel  for  Enforcement,  Office  of  the 
General  Counsd,  at  Ae  same  address 
and  to  the  RegioBal  Admmtstrator,  NRC 
Region  V.  1450  Maria  Lane,  Suite  2ia 
Wahiut  Ci%ek.  CaUfomia  04596.  If  a 
person  other  than  the  licensee  requests 
a  hearing,  that  person  shall  aet  fi^ 
with  particularity  tl»  manner  in  which 
the  petitioner's  interest  is  adversely 
affected  by  this  Order  and  sbonld 
address  the  criteria  set  forth  in  10  CFR 
2.714(d).  An  Answer  To  This  Order  Or  A 
Request  For  Hearing  Shall  Not  Stay  The 
Immediate  Effectiveness  Of  Section  V.A 
Of  This  Order. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  die  time  and  place  of 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  a  hearing  shall  be 
whether  Uiis  Order  should  be  sustained. 

Dated  at  Rockvifle.  Maryland  this  15th  day 
of  June  1968. 

For  the  Nuclear  Regulatoiy  Commission. 

VlciarSliila,)r., 

ExecuUwB  Director  for  Operations. 

(FR  Doc.  66-14521  Ned  »-27-68;  8:45  am] 


[Docket  Nos.  50-32S  and  SO-324] 


BMMnC  rlmn,  Wim 


CaroNni 
BriNiMrti 
land  2; 

I 

Carolina  Power  t  Ught  Company  (the 
licensee)  is  the  bolder  of  Facility 
Operatins  License  Nos.  lXPR-71  and 
DPR-82.  whkh  attdiorixe  operation  of 
die  Brunswick  Steam  Electric  Plant, 
Units  1  and  2.  The  Hoenses  provide, 
among  other  diings,  that  the  fecilities 
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are  sabiicl  In  dl  rales 
OidetsofliMjKMlMr 
Commiwton  Mw  Com 
hereafter  tai  €||act 

n 


CwniiwidiQaeiwor 


;fKZ)tolOCPRPart20 

Iqr  ■  l^tysidan 
IZflMMid^t&atan 
abletousethe 
equipment  in  an 
ahtKuiie 

l}aBaanr9aiMe,tlie 
1  MR  eminiliou  from  10 
rwnkiefSfd  totlie  - 
lofa 
ifBTMenol 

r.the 


leumntly  sdieduied  8  to 
ofitsieqi|Mt.the 
let  fte  exempnoo  wmld 
\  llexibUity  in  tdieddlng 
'    nUpradidelhe 
leftwo 
^  same  calendar  year. 
'  of  me  exeu^ttkui 


Section  1( 
requires  a 
at  least  oiioe' 
indfvidnatis 
respiratoi^l 
environuMuil  i 
radioactive! 

By  letter) 
licensee  I 
CFR26.10J(< 
interval  fsri 
physical  I 
respiratoty 
licenseki 
permit 

at  an  intssvnjl 
rathwtbaih 
12  months.  1 
Ucenseenc 
provide  great 
of  e) 

need  fori 
examinations  I 

Tbei 
request  is  I 

m 

Inoidsrts 
20.103(cN2) 
evory  12 : 
admtoistiati% 
examinatkms  I 
because  of  I 

for  whom , 

scheduled.  Titta  vfore.  over  a  period  of  a 
few  yean,  a  s^  Mtaatiat  irambw  of 
workers  wronli  receive  two  physical 
examinatioas  iritUn  one  caimdar  year, 
This  weald  wMt  In  an  unnecessary 
expenditwe  of  the  licensee's  tesoarces. 
On  the  otfier  Ifbd.  aoeordlBg  to  the 
licensee's  prpf^sed  sdMdale  of  a 
physical  eiiiiiiiiiialliwi  of  eveiy  9  to  15 
montfas.  It  wo4y  be  poasiUe  lor  a 
worker  to 

exannnatian  eMny  yesr  over  an 
extended  period  of  time,  lor  cxaafrie, 
only  four  exa^^natioas  is  five  years. 
This  practioe  ^arly  dees  not  meet  the 
intent  of  dM  laJMlatioa 

In  order  to  iptovide  the  lioensee  with 
admioistrativa  DaxibiUty  and  yet  meet 
the  intent  of  ^  regidatic  1  to  provide 
one  physicri  e^tandhiatian  eveiy  yeer. 
the  staff  has  dttemdaed  fliat  an 
exemptioB  to  ifb  CFR  2O.t0aieMZU  m 
requested  by  t »  Meensee.  widi  a 
provision  ttat  i^total  time  over  any 
three  OMiseculpye  iriiysical  examination 
periods  will  mM  exceed  39  months, 
should  be  sraqtJBd. 

The  Comari^aian  has  detemined  that, 
pursuant  to  10  (^  aUOt.  this 


ilisfylhelOCFR 

'alleast( 
to 
the  physical 
8tol2maatlis 
_  mmber  of  workers 
examinations  have  to  be 


exempfioB  ie  aaAoitoed  by  law.  aid 
will  not  resalt  ia  ondoe  hoard  to  life  or 
property.  AocordlBgly,  tte  Commissiott 
hereby  ^anls  an  eoia^on  rriated  to 
the  time4ntCTvalrequiiBin^  6ft0  CPR 
2aioatcX2)  en  pbyaical  examinathaM 
from  "at  least  once  every  12  mondtt"  to 
"every  9  to  1ft  SMBilhs.  pravided  that  the 
total  time  over  any  three  constaslive 
l^ysical  exandnatiaD  periods  does  not 
exceed  30  moaths."  Pursaant  to  ao  CFR 
&1.32,  the  Commission  has  deten^Md 
that  granting  this  examptkm  will  Iwve 
no  significant  fanpact  on  the 
environment  (S3  FR 10627). 

1  nlv  axeHQiiloii  Is  efleCBve  upon   ' 
Issuance. 

Dated  at  Rockville.  Maiykad  Ms  2lsl  day 
of  June  1968. 

8tevaaA.Va^p^ 

Dir9Ctor.DM^oni4 Reactor  Profect»i/U, 
Office  ofSitcharBeoctarKeguhdmi. 
[FR  Doe.  88-14624  Filed  8-27-68: 8:45  am] 
sauNa  cooci«i»«Mi 


.  The  United  Stales  Nodear  Regulatory 
CommissisB  (the  CsanaMoB)  is 
considering  iaaaaaoa  afaa  amendment 
to  Facility  Operaling  UoeMB  No.  NPF- 
02  issued  to  Dttoois  Pmaer  Coa^May* 
(IP).  Soyland  Awwr  CaoyemtivarlBG. 
and  Westvn  ttneis  Power  Cooperative. 
he.  (the  fiosnaee^i  isr  openiktt  of 
Chntmi  Power  Slattea.  IMt  1  located  fai 
DeWitt  County.  BliMis. 

This  aannmBeat  iadudea  a  proposed 
diange  lo  Tedarical  flpaaifkatioM 
TaUee  2.2.1-1  and  &0J-2  for  the  main 
steam  lipa  radiation  high  luB  power 
badcgroaad  radiatioB  levels  and 
aasodaled  trip  ntpeials.  The  pr 
change  consists  of  die  addtticat  of  a 
footnote  to  the  text  regarding  the 
bydrogen  injection  test  and  its  effect  on 
the  main  steam  tete  radWibn-Ugh  trip 
fenction.  This  fvopoeed  change  will 
permit  the  main  steam  line  radiation 
monitor  se^ints  to  be  trtupoiaiHy 
changed  baaed  OB  either  calciriationB  or 
measereaMBto  of  aciaal  ladiatei  levele 
resuMngfteoi  the  hiibiigw  io^ectioa 
test.  Uliaeia  Pswwer  OompaBy  inlendi  lOk 
perfom,a  hydrogan  iafeeUeii  test  en  the 
reactor  coolant  system  at  die  Ointoa 


-  >  Ulinoia  Poww  Caa^pMw  to  MiiMifiaad  to  act  a« 
MBBt  far  Soytoai  Ww— C^gp»til>g.  Jht.  id  ■ 
Westen  mtnato  fumm  C—yiiaMwi.  lee,  tmi  tw- 
mdutive  iMponsibUfty  MdcMbot  (WflKliM 
phyaical  coiuttuction.  op«ra<kia  fpd  maiiMenaiice 
af  tqo  wciiMy. 


Power  Station.  The  purpose  of  the  test  is 
to  determine  the  feasibttity  of  hydrogen 
water  diemistry  control  as  a  means  of 
r^dudngintergranalar  stress  corrosion 
cracking  ci  stainless  steel  piping. 

Prtor  to  issuance  of  tibe  proposed 
hcehse  amendment,  the  Commission 
will  have  made  On<t»^gff  required  by  the 
Atomic  EBafgy  Afit  of  1164.  aa  amended 
(the  Act)  end  the  Conunisiioa's 
regulations. 

By  July  2a  1968.  the  licensees  mey  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amwndaient  to  the 
sub^  facflj^  oparafiog  lioease  and 
any  person  wheseintareet  may  be 
effected  by  dds  Brooeedik«  most  file  a 
written  request  for  haarta«  and  a 
petition  for  leave  to  faitarvenk  RequesU 
for  a  hearing  and  petitions  for  leave  to 
faitervene  ehall  be  filed  ia  acoardanca 
with  tha  Coianigrion's  "Italw  of 


.P>ornsdiiigi"JnlOffltPart2.  Ita,   . 
request  for  a  bearing  or  palitioB  for    . 
leave  to  intervene  ia  filed  by  Ibe  abava 
date,  the  rnnsniasion  ar  an  Alaadc 
Safety  and  Ueensiag  BoanLileeignated 
by  the  Coawnissiew  orly  die  Qudrsaan 
of  the  Atendc  Safety  and  Iioensta« 
Bpard  Panel  wfilrnla  an  the  foqnest 
and/or  petition  and  dMSeoataiy  or  dK 
designated  Alenrfc  Safety  aBdfioenahig 
Board  uHH  iaeoe  a  noliGaof  beani«  or 
an  approptiala  aader. 

As  reqirired  by  10  cm  2JM,  a 
petition  for  leava  to  imevene  shaD  set 
forth  with  parttcalaitty  the  inlerBSt  of 
die  petitioner  in  the  pfoeeeding.  and 
how  diat  lalerest  aiay  beafiisiied  by  the 
lesidts  of  theprocaadiag.  The  petition 
should  spedfieally  exphdn  the  reasons 
why  bitervantion  shoaid  be  permitted 
witti  partiadarfalereaoe  to  dM 
foUowiag  fectorK  (1)  Tbe  nature  6f  the 
petitionei^a  right  under  dke  Act  to  be 
Blade  a  party  to  dto  proceeding;  (2)  tha 
nature  aad  axtmit  of  4to  petitioner's 


"propcty*  flaancid.  or  other  interest  in 
die  proceeding:  and  (S)  die  poesible 
effect  of  any  order  vdddi  amy  be 
entered  in  tiw  piocoedingon  die 
petitionei^s  faiterest  The  petitien  should 
riso  identify  the  spedfie  aspect(s)  of  the 
subject  natter  of  the  proceeding  as  to 
which  petitioner  widies  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  ae  a  party  may  amoid  die 
petitioa  widieut  requesting  leave  of  the 
Board  up  to  flfteeu(K)  dejrspitor  to  die 
flrst  prebeenng  conference  scheduled  in 
-the  prooeediog,  bat  sudi  an  snended 
petition  must  satisfy  the  spedfidty 
leqairementtf  descrttied  above. 

.Not  later  dian  fifteen  (15)  days  prior  to 
the  first  preparing  conference 
schedided  hi  the  proceediiig,  a  petitioner 
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shall  file  a  suppleinent  to  ths  petition  to 
intervene  tvhidi  must  in.ck;da  a  iist  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Indentification  Number  3737  and  the 
following  message  addressed  to  Leif ). 
Norrholm:  petitioner's  name  and 
telephone  numben  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  Notice.  A  copy  of  the  petition  . 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  Sheldon  Zable,  Esq.,  of 
Schiff,  Hardin  and  Waite,  7200  Sears 
Tower,  233  Wacker  Drive,  Chicago. 
Illinois  60606,  attorney  for  the  licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petition  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d}. 

For  further  details  with  respect  to  this 
action,  see  the  application  for    - 
amendment  dated  May  IB,;  1988,  as 
supplemented  on  June  2, 1988.  which  is 
available  for  public  inspection  at  the 


Commission's  Public  Document  Room,  -  - 
1717  H  Street,  NW,.  Washington.  DC 
20555,  and  at  the  Vespasian  Warner 
Public  Library,  120  West  Johnson  Street. 
Clinton.  Illinois  617^. 

Dated  at  Rockville,  Maiylaod  this  2l8t  day 
of  June  196& 

For  the  Nuclear  Regulatory  CommisMon. 
LeifI.NoRlioliB. 

Acting  Director,  Project  Directorate  Ul-2. 
Division  of  ReacUjr  Projects-Ill,  rv,  Vand 
Special  Projects. 
[FR  Doc.  8»-t4S23  Filed  0-^-88;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAQEMENT 

Excepted  Servic*,  SehedulM  A,  B,  and 
C;  PoaWofW  Placed  or  Revoked 

AQENCV:  Office  of  Personnel 
Management 

ACnoN:  Notice. 

SUMiMilv:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A.  B. 
and  C  in  the  excepted  services,  as 
required  bytavil  service  rule  VI. 
Exceptions  from  the  Competitive 
Service. 

FOR  FURTNCR  INFOmiATK>N  CONTACT: 

Leesa  Martin,  (202)  632-0728. 
SUPPLEMENTARY  INRMUIA-nON:  The 

Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the  , 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  May  24, 1988  (53  FR  18832). 
-  Individual  authorities  established  or 
revoked  under  Schedule  A,  E  or  C 
between  May  1, 198a  and  May  31, 1988. 
appear  in  a  listing  below.  Future  notices 
will  be  published  on  the  fourth  Tuesday 
of  each  menth.  or  as  soon  as  possible 
thereafter.  A  consolidated  listing  of  ail 
dDthorities  will  be  published  as  of  June 
30  of  each  year. 

Schedule  A 

The  following  exceptions  were 
established: 

Department  of  Treasury 

Two  positions  of  Senior  Visiting 
Pension  Actuary,  GS-lSla-14/l5.  in  the 
Internal  Revenue  Service.  AppoiAtments 
to  th#e  positions  must  be  for  periods 
not  to  exceed  24  months.  Effective  May 
4. 198& 

Department  of  Defense 

Positions-in  DOD  research  and 
development  activities  occupied  by 
participants  in  the  DOO  Science  and 
Engineering  Apprenticeship  Program  for 


High  School  Students.  Persons  employed 
under  this  authority  shell  be  bona  fide 
high  school  students,  at  least  l4  years 
old,  pursuing  courses  related  to  the 
positlbn  occupied  and  limited  to  1040 
working  hours  e  year.  Children  of  DOD 
employees  may  be  appointed  to  these 
positions,  notwithstanding  the  sons  and 
daughters  restriction,  if  the  positions  are 
in  field  activities  at  remote  locaticms. 
Appointments  under  this  authority  may 
be  made  only  to  positions  for  which 
qualification  standards  established 
under  Part  302.  Chapter  1. 5  CFR.  are 
consistent  with  the  education  and 
experience  standards  established  for 
comparable  positions  in  the  competitive 
service.  Appointments  under  diis 
authority  may  not  be  used  to  exend  the 
service  limits  contained  in  any  other 
appointing  authority.  Effective  May  3, 
1988. 

The  following  exceptions  were 
revoked: 

Department  of  Health  and  Human 
Service,  Saint  Elizabeth  'a  Hospital 

Fifteen  positions  of  psychodrama 
trainees,  including  interns  and  first  and 
second-year  residents.  This  authority 
shall  be  applied  only  to  positions  with 
compensation  fixed  under  5  U.S.C.  5351 
and  5352.  Effective  May  19, 1968. 

Positions  of  Chaplain  Residents; 
Provided,  the  employment  under  this 
authority  shall  not  exceed  39  months  for 
any  individual.  This  authority  shall  be 
applied  only  to  positions  whose 
compensation  if  fixed  in  accordance 
with  the  provisions  of  5  U.S.C.  53^1  and 
5352.  Effective  May  1ft  1988.       , 

Ten  positions  of  group  dynamics  and 
group  psychotherapy  trainees,  iaeluding 
interns  and  residents  in  the  Overiiolser  - 
Training  and  Research  Diviskm. 
Employment  under  ^is  authority  shall 
^not  exceed  2  years,  and  shell  be  appUed 
only  to  positions  with  compensation 
fixed  Under  5  U.&C.  5351  and  5352. 
Effective  May  19. 198a 
'      Ten  po8iti(Mi8  of  Interns.  Residents 
and  Fellows  for  work  in  mental  health 
and  deafiiess.  En^)loyment  undet  this 
authority  may  not  exceed  1  year  for  any 
individual.  Effective  &%  18. 196a 

Fifteen  positifHis  of  Interos  and- 
Residents  in  AppUed  and  Evaluative    ' 
Jiesearoh  (Mental  Health)  Program. 
Knpioyment  under  this  authority  may  - 
not  exceed  2  years  for  any  individual. 
Effective  May  1ft.  19ea 

ScheduleB 

No  Schedule  ft  authorities  were  -  - 
established  or  revoked  during  May. 


Deparimeni[i»f  Af^icahare 

OnePiivd^  SecreUny  to  the  AsMstant 
Secretaiy  faUMaritetins  and  Inspection 
Services.  Efji^ve  Kl^y  12. 1968. 

Departrntm^i^Commera 

One  ConfMential  Assistant  to  the 
Asritant  Seuetaiy  for  Tourism 
Marketing,  rafective  May  2, 1988. 

One  Conmsdonal  Liaison  Spedaiist 
to  tile  Diredi^  fer  Congressional  Affaks 
Staff.  Barea4  of  Export  Adrnfaristration. 
EfliBCtiveM4t2.19BB. 

On  SpeciM  Assistant  to  the  Chief 
Scientist  km  National  Oceanic  and 
AtmospMri^iAdninfstration.  Effective 
May  12,1 

One  ConfkleBtial  Assistant  to  the 
E)eputy  Undy  Seeretaty  for  Traire]  and 
Tourisn^  BHiictfva  May  18. 19B8. 

One  danfUential  Assistant  to  tlw 
Deputy  Undtt' Secretory  for 
IntemationslilVade  Administration. 
Effective  M0|  24. 196& 

Department^  Defense 

One  PersoMtl  and  Confidentia} 
Assistant  tojlie  Director  of  Defense 
Researdi  anid  fiogbieering.  Effective 
May2.19e8Ji 

One  Law  uerk  to  die  loidlgie  fw  the 
United  Stated  Court  of  Military  Appeals. 
Effective  May  3. 1988. 

Department^  Eduaahn 

One  Executive  IM«4btor, 
Inteigovemtiintal  Advisory  Council  on 
Education  to  the  Deputy  Under 
Secretary  foTiintergoveminental  add 
Interagency  Affairs.  Effective  May  3. 
1988.  j, 

One  Confiiiiential  Assistant  to  the 
Assistant  Sekivtaiy  for  Civfl  Rights. 
Effective  M^  13. 1988. 

One  Depunr  Secretary's  Regional 
RepresentatNe  to  the  Seoetary's 
Regional  Representative  for  the  Office 
of  Inteigovefi^ntal/faiteragency 
Affafav.  ^edive  May  24. 19e& 

One  SpedHi  Assistant  to  die  Diredor 
for  the  Offic^of  BHingual  Education  and 
Minority  Lansaages  Affairs,  ^active 
May  24. 1988.1 

One  Confidential  Assistant  to  the 
Under  Seci«^4<y-  Effective  May  28. 198& 

Department  W  Energy 

One  Confitjential  Assistant 
(Secretary)  tbj  the  Assitant  Secretary  for 
Fossil  Eneigii  Effective  May  11. 1988. 

One  Staff  i^seistant  to  the  Secretary 
for  Congress  ^nal.  Intergovernmental 
and  Public  A  ffairs.  Effedive  May  13. 
1988.  j 

One  Depw  y  Diredor  to  the  Diredor 
for  Office  of  (Congressional  Affairs. 
Bffective  Marfia.  1968. 


Oar  Deputy  Asaistairt  Secrettty  for 
Senate  Liaison  tothe  Mndpal  Deputy 
Aaaiatnit  Sacrelaiy  for  GoBgressioaaL 
fatargoveniBMatal  and  Pidrfic  Affairs. 
EffecUveMayl8.198aL    ^^, 

Department  of  Health  amffiutnan 
Services 

One  Special  Assistant  to  the  Deputy 
AssistaBt  Secietary  f(Hr  Huoiaa 
Development  Services.  Bffisctive  May  3. 
198& 

One  ^Mdal  Assistant  to  die  Under 
Secretary.  Effective  May  3. 198a 

Department  of  Housing  and  Urban 
Dffve/opmait 

One  Executive  Assistant  to  the 
Assistant  Secretary  for  Housing. 
.  Effective  May  2. 1988. 

One  Assodate  General  Deputy 
Assistant  Sed«tary  to  the  GiMieral 
Deputy  Assistant  Seaetaiy  for  Public 
and  Indian  Housing.  Effective  May  4. 
198& 

One  Spedal  Assistant  to  die  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  Effective  May  18, 1988. 

One  Assodate  Deputy  General 
Counsel  to  General  CoimseL  ESiective 
May  23, 1988. 

One  Assistant  to  tiie  Dq>uty  Assistant 
Secretary  for  Concessional  Rislations. 
Effective  May  24. 198& 

Department  Injustice 

One  Spedal  Assistant  to  the  Assistant 
Attorney  General  for  Qvil  Division. 
Effective  May  2. 1988. 

One  Public  Affairs  Office  to  the 
Director  for  Office  of  Congressional  and 
Pubhc  Affairs.  Effective  May  18. 1988. 

One  Confidential  Assistant  to  the 
Assodate  Deputy  Attorney  General 
Effective  May  18. 1988. 

One  Special  Counsel  to  the  Assodate 
Attorney  General.  Effective  May  24, 
1988. 

Department  of  Labor 

One  Executive  Assistant  to  the 
Deputy  Under  Secretary  for 
International  Affairs.  ERective  May  26, 
1988. 

One  Spedal  Assistant  to  the  Assistant 
Secretary  for  PubKc  and 
Inteigovemmental  Affairs.  Effective 
May  26. 1988. 

Deportment  of  the  Navy 

One  Private  Secretary  to  the  Assistant 
Secretary  of  the  Navy  for  Research, 
Engineering  and  Systons.  Effective  May 
12.1988. 

Department  of  State 

One  Staff  Assistant  to  the  Deputy 
Secretary  of  State.  Effective  May  24. 
1988. 


DeportmetttoflYdneportotion 

One  CengressioDal  Liaison  Officer  to 
die  Diredor  for  Office  ^  Co^ressional 
Affairs.  Effective  May  2. 1988. 

One  Spedal  Assistant  to  the  Assistant 
Secretary  for  Governmental  Affairs. 
Effective  May  2. 198a 

One  Confidential  Assistant  to  Uie 
Assistant  Secretary  for  Governmental 
Affairs.  Effedive  May  5, 1988. 

Departmait  of  Treasury 

One  Lsgislative  Manager  to  tiie 
Assistant  Secretary  for  Legislative 
Affairs.  Effective  May  3. 198a 

One  Confidential  Assistant  to  the 
Secretary.  Effective  May  12.  I9ea 

Agency  for  International  Development 

One  ^Mdal  Assistant  to  the  Deputy 
Assistant  Administrator  for  Bureaa  of 
External  Affairs.  Efiective  May  3. 19aa 

Arms  Control  and  Disarmament  Agency 

One  Secretary  (Stenography)  to  the 
Deputy  Diredor.  Effective  May  2. 198a 

One  Deputy  Director  to  Uve  Director 
for  Office  of  Congressional  Affairs. 
Effective  May  5. 198a 

Commission  on  Civil  Rights 

One  Spedal  Assistant  to  the  Staff 
Director.  Effective  May  la  198a 

Environmental  Protection  Agency 

One  Spedal  Assistant  to  the  Assistant 
Administrator  for  Office  (rf 
AdmiaistratiMi  and  Resources 
Management  Effective  May  3, 198a 

Federal  CommunicoUona  Commission 

One  Spedal  Assistant  to  the  IKrector 
for  the  Office  of  Pi^Hc  Affahs.  Effective 
May24,ig8a 

Federal  Emergency  Management 
Agency 

One  Confidential  Assistant  to  the 
Assodate  Director  for  External  Affairs 
Directorate.  Effiedive  May  la  198a 

Office  of  Management  and  Budge: 

One  Staff  Assistant  to  die  Associate 
Diredor  for  Legislative  Affairs,  ^ective 
May  24, 198a 

Federal  Labor  Relations  Authority 

One  Special  Assistant  to  the  General 
Counsel  Effedive  May  3. 1988. 

International  TYode  Commission 

One  Staff  Assistant  (Legal)  to  a 
Commissioner.  Effective  May  12. 198a 

One  Confidential  Assistant  to  a 
Commissioner.  Effective  May  25. 198a 
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National  Credit  Union  AdminiBtraHon  ■: 

One  Executive  Assistant  ta  a  Board 
Member.  Effective  May  iO,  IQSiB. 

Smail  Business  Administration 

One  Special  Assistant  to  the 
Administrator.  Effective  May  6, 1988. 

United  Stales  Tax  Court 

One  Trial  Clerk  to  a  Judge.  Effective 
May  18. 198a 

Veterans  Administration 

One  Confidential  Assistant  to  the 
Director  for  the  Office  of 
Intergovernmental  Affairs.  Efoctive 
May  18. 1966. 

U.S.  Office  of  Personnel  ManasemeAt 
CjQiisiaoca  liQciiart 
Director. 

Authority:  5  U.S.C.  3301.  33(92:  Ea  10577,  3 
CFR 19S4-1BS8  Comp..  P.  218. 
[PR  Doc.  86-14354  Filed  6-27-68:8:4$  am]      . 
■HUNS  cooE  nn-ti-M 

POSTAL  RATE  C0MMI8SI0II 
(Dodwt  Na  IICt8-2;  Order  Na  7t1) 

Man  CtasaWcation  Schadul*,  1968, 
SMontf-Class  EHgibWty 

Issued  ]une  23, 1988. 

Before  Commissioners:  |anet  IX  Steigev, 
Cliainnan:  Paitt  Bir||e  Tyson.  ViGe-Chairman; 
John  W.  Cnitcher  Henry  R.  Folsom.  W.  H. 
"Trey"  Lepianc  til 

Notice  is  hereby  given  that  on  June  17, 
1988.  the  United  States  Posta(.Service; 
pursuant  to  (3823  of  title  39,  United 
States  Code,  filed  a  request  with  the 
Postal  Rate  Commission  for  a 
Recommended  Decision  on  proposed 
changes  to  the  Domestic  Mail 
Classification  Schedule  to  exclude 
"Plus"  publications  from  second  class. 
"Pliis"  publications  are  total  niaricet 
coverage  publications  consisting 
primarily  of  advertising  with  minimal 
amounts  of  nonadvertising.  The  Service 
proposes  to  achieve  this  bb|ective  by 
expanding  the  definition  of  "separate 
publicaHonS"  in  DMCS  9  200.0123  to 
include  issues  published  on  the  same 
day  as  another  regular  issue  "or  at  such 
other  frequency  as  pfeSicribedby  the 
Postal  Service  by  Regulation*'  and  such 
issue  is  distributed  to  more  than  10 
percent  nonsubscribers  or  twice  as 
many  nonsubscribers  as  another  issue 
on  the  same  day  or  "if  ho  other  issue 
that  day,  any  other  issue  distribated  at 
the  same  frequency,"  whichever  is 
greater.  39  CFR  3001.68, 2000123.'  This 


Hing  has  been  designatedOodcet  No.  - 
MC88^2.      -  r         :■'-: 

The  prqpoM^wks  accbmpanled'by  the 
filing  of  the  Direct  Testimony  Of  Ernest ). 
Collins  in  support  of  the  propoiflL  - 

Motion  for  waiver  of  Rules  64(b)(3)' 
Simultaneously  with  the  filing  of  the 
case,  the  Postal  Service  filed  a  Motion 
for  Waiver  of  sectioD  64(b)^)  of  the  • 
Commission's  rules  of  practide.r  {99  CFR 
300l.M(b)(3)}.  Section  64(bH3)  requires 
the  Postal  Service  to  file  a  statement  - 
"identifying^the  degree  of  economic 
substitutabiUty  between  the  various 
classes  and  subclasses"  including  a 
desoiptton  of  cross-elasticity  of  demand 
between  various  classes  of  maiL 

The  Postal  Service  says  diat  it  should 
be  granted  a  waiver  because  the 
pnqxtsed  changes  will  not  cause  any 
actual  changes  in  the  mannw  in  which 
mailifiiaBdled.  Accordingly,  because 
the  proposed  changes  are  limited  to 
tiarifying  the  Service's  authority  to 
prevent  mailing  of  Plus  publications  at 
second  class  rates,  an  analysis  of  the 
ecpnomip  $ubstitu^bility  ofihe  different 
classes  of  mail  is  neither  necesJMry  or 
useful.  Persons  who  wish  to  address  the 
Postal  Service's  motion  shoulil  file  their 
answers  on  or  before  Ju^  28,1988, 

The  request  of  the  Postat^rvice  for  a 
recommended  d^c^on  on  esiabltohiag 
(Changes  to  the^DoiqesticMBit     .}'.'' 
ClassihcatipR  Schedule  and  Uie  motian 
for  waiver  of  certain  filijitg  provisions  o£ 
the  Coramissipn's  rules  of  prActio^  aiid '■.■ 
procedure  are  on'nle  with  the       :   ''. 
Cominissioixjpnd  are Available  fqr  public 
inspection  during  regularn  business 
hours. 

Intervention.  Any  person  desiring  to 
be  heard  with  reference  to  the  proposal 
submitted  by  the  Postal  Service  in 
Docket  No.  MC88-2  and  to  become  a 
party  to  the  proceeding,  or  to  participate 
as  a  party  in  any  hearing  thereon, 
should  file  a  notice  of  iintervention. 
Notices  of  intervention  must  be  filed 
with  the  Secretary,  Postal  Rate 
Commission.  Washington,  DC  20268-   . 
0001  on  or  before  July  25, 1988,  and  must 
be  in  accordance  with  section  20  of  the 
Commission's  rules  of  practice  (39  CFR 
3001.20).  We  direct  specific  attention  to 
section  20(b)  whidi  provides  diat 
notices  of  intervention  shall 
affirmatively  state  itfhether  or  not  the  ' 
petitioner  requests  a  hearing,  or,  in  lieu 
thereof,  a  conlierence:  and  further, 
whether  or  not  the'petitioner  intends  to 
participate  actively  in  the  hearing.*.      < 


■  The  speciflc  changes  to  the  Domestic  Mail 
Ckssificatfon  Schedule  are  set  out  in  laglslalivs 


formal  in  Mtachmant  A  of  the  Postal  Service's 
Request     * 

*  Parties  are  encouraged  to  inform  the  Postal- 
Service  InrorawUy  and  prooptiy  of  desired 
preliminary  olariricatlons  of  the  Postal  Service's 
presentation,  and  to  consider  the  posalbillty  of 


Alternatively,  persons  seeking  limited 
participation  but  who  do  not  wish  to 
become  parties  may,  on  or  before  July 
25, 1986,  fifee  a  written  notice  of  Ifanited 
participation,  pursuant  to  f  3001.20a.  In 
addition,  persons  wishing  to  express 
their  views  fatformaUy,  and  not  desiring 
to  become  a  party  or  limited  participant 
may  file  comments  pursuant  to  section 
20b  of  the  Commission's  rul6s,  39  CFR 
3001.20b. 

'    -Officer  of  the  Commission.  TUta 
'  Officer'of  the  Commission  cheO^^  With 
representing  the  interests  of  the  general 
pubHc  in  this  dodcat  [39  U.S.C. 
S  3824(a)]  is  Stephen  A.  Gold,  Director, 
Office  of  the  Consumer  Advocata. 
During  diis  proceeding,  he  will  direct  the 
acSvities  of  the  Commissioa  personnel 
assigned  to  assist  him  and  neither  he, 
nor  sud)  personnel  iwill  partidpate  in 
nor  advise  as  to  any  Comiaission 
dedsion  (39  CFR  3001.8).  The  Officer  of 
the  Commissron  shall  supply  for  the 
record,  at  the  appropriate  time,  the 
names  of  all  Commission  personnel 
assigned  to  assist  him  in  tfaia-case. 

In  this  caise  the  Officer  of  the 
Commission  shall  i>e  separately  served 
with  three  copies  of  aH  filings,  in 
addition  to  and  simultaneously  with 
service  on  the  Commission  of  the  25 
'  copies  required  by  section  10(e)  of  the 
ndefrof  practice  [SO  CFR  3601.10(c)]. 

The  Commissioa  OrdaM-  .^^>^. 

(A>  Notie^  of  intervention  as  a  fiiU  or 
liMI^  paitidpator  iaMs  dodcet  shall 
ba  sent  to  Cfiafles  L  Clapp,  Secretary. 
Postal  Service  Commission.  1333  H 
StreeW  NW.,  Suite  300,  Washington,  DC 
20268-0001,  on  or  before  July  25, 198a 

(B)  Responds  to  the  Postal  Service's 
motion  for  waiver  of  sections  64(b)(3) 
and  64(c)  of  the  rules  of  practice.  shaU  be 
due  on  or  before  July  25, 1988. 

(C)  Stepheq  A.  Gold  is  designated 
Officer  of  the  Commission  to.represent 
the  interests  of  the  general  public  in  this 

.  proceeding.  Service  of  documents  on  the 
Commission  shall  not  constitute  service 
on  the  Officer  of  the  Commission,  who 
shall  separately  be  served  three  copies 
of  all  documents. 

(D)  The  Secretary  shall  cause  this 
Notice  and  Order  to  be  published  in  the 
Fadwal  Ragistar. 

By  ths  Cominission. 
Charias  L  Ctapp; 

Sfcrptary. 

(PR  Doc.  8S-14568  Filed  6-27-68;  8:45  am)      i 
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settlement  of  any  or  all  Issues  or  questions  of  bet  If 
the  Postal  Service  believes  that  seltleoMat 
negotiations  may  be  fndtfuL  it  should  consider  Rling 
a  motion  to  postpone  the  prehSarlag  oonfsfenca. 
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inge  Act  of  1934  ("Act"). 
,  >)(1).  notice  is  hereby 
I  June  15, 1968.  the  Naitional 
of  Securities  Dealers,  Inc. 
led  with  the  Securities  and 
•Dunission  ("Coounis^on") 
role  change  as  describcHd 
and  mbdow.  whlxui  items 
irepared  by  the  NASD.  The 
is  publishing  this  notice  to 
lehts  on  the  proposed  rule 
interested  persons.  ^ 


L  SelMtegiilatary  Organisation's 
Stalmieiit  nf  the  Temis  irf  Substance  of 
the  Propoe^  Rule  Change 

The  probdsed  rule  change  amends 
Article  m.  Section  21  of  the  NASD  Rules 
of  Fair  Practice  to  require  the  maiidng  of 
customer  onder  tickets  for  each 
transaction  in  the  non-NASDAQ  - 
seciuity  tojijeflect  the  dealers  contacted 
to  determine  the  best  intNvdealer 
market   :  ||. 

n.  Self-Regilatory  Oiganizatioa's 
StalenMBtJiff  die  Puipose  of,  and 
Statutory  B«sto  for,  tbm  Proposed  Rule 
Change       r 

I; 

In  its  filing  with  the  Commission,  the 
NASD  incltided  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rUe  change  and  discussed  any 
comments  U  received  on  the  proposed 
rule  chang^j  The  text  of  these 
statements  |aay  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  hi  Sections  (A),  (B).  and  (C)  below, 
of  the  mos^  lignificant  aspects  of  such 
statements 

A.  Self-Re^ilatory  Organization's 
Statement  ^  the  Purpose  (rf,  and 
SUtutory  ^4^i»  lor,  the  Priqwsed  Rule 
Change       i 

Recendyl  Ihe  NASD  adopted  proposed 
rule  changes  that  provide  for  the  routine 
surveillancaa  of  the  non-NASDAQ,  over- 
the-countei  r'OTC")  securities  market. 
The  propomd  rule  dianges  providing  for 
new  Schedli  te  H  to  the  NASD  By-Laws 
were  appn  \  ed  by  the  Commission  on 
May  2. 198f^*  In  pertinent  part,  the  new 


■  Sm  PU«  Ml.  8R-NASD-87-65.  SecurlllM 
ExcfaaAfrAct  jl^leaM  2S637.  May  2. 1068. 


rules  also  amend  the  Interpretation  of  - 
the  Board  of  Governors — Execution  of 
Retail  Transactions  in  the  Over-the- ' 
Counter  Maricet  (the  "Best  Execution 
Interpretation")  by  adding  a  new 
paragraph  (D)  Uiat  requires  members  to 
check  a  minimum  of  three  dealers  (or  all 
dealers  in  a  security  if  three  or  less) 
prior  to  executing  any  transaction  on 
behalf  of  a  customer  in  a  non-NASDAQ 
security. 

In  order  for  members  to  demonstrate 
compliance  with  the  new  amendment  to 
the  Best  Execution  bterpretetioa.  the 
.  NASD  is  proposing  to  amend  Article  m. 
Section  21  of  die  NASD  Rules  of  Fair 
Practice  (pertaining  to  Uie  mamtenance 
of  books  and  records).  The  proposed 
amettdment  to  Section  21  weuld  require 
that  a  member  demonstrate  its 
compliance  with  the  Interpretation  by 
noting  on  its  order  ticket  the  identities  of 
the  dealers  contacted  and  the  quotetions 
received  to  determine  the  best  inter- 
dealer  marketo  as  required  by  the 
amended  Best  Execution  Interpretetion. 

B.  Self-Regulatoiy  Oiganization's 
SteteoMMit  oo  Burden  on  Competitioa 

The  NASD  does  not  beUeve  that  die 
proposed  amendment  creates  any 
burden  cm  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act  —  *--  *>=--».-# 

C  Self-Regulatory  Organisation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Partic^iiants,  or  Others 

No  written  comments  were  either  .   . 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Oiange  and  Tlnung  lor 
Commission  Action 

Within  35  days  of  die  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  (ii) 
as  to  which  the  self-regulatory 
organization  constents,  the  Commission 
wiU: 

A.  By  order  approve  such  proposed 
rule  change,  or 

E  Institute  proceedings  to  determine 
whether  the  proposed  r^e  change 
should  be  disapproved.  '       "  - 

IV.  Solidtation  of  Commento 

Interested  persons  are  invited  to 
submit  written  date,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securides  and  Exchange 
Commissoin,  450  Fifth  Street,  NW.. 


Washington,  DC  20549.  Copies  of  Uie 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Coinmisaion  and  any-person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  VSXl  552,  WiU  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fiftii  Street,  NW.,  Washington,  DC 
20B49.  Copies  of  such  filing  will  also  be 
•valailable  fK  inspection  and  copying 
at  the  |»inelpal  office  of  the  NASD.  All 
subralssidne  should  refer  to  the  file 
number  in  thiB  caption  above  and  should 
be  submitted  by  July  19. 1986. 

For  the  CommiMion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
audM»ity,  17  CFR.  200.3&-3(aHl2I. 

Dated:  June  22. 1968. 
lonalfaan  G.  Kats, 
Secre(gry. 

(PR  Doc  86-14519  Piled  6-27-68;  8:45  amj 
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SeW-Heguletory  Orgentortlon;  Mew 
York  Stock  Exohenge,  fnc  Order 
Approving  Propoeed  Rule  Ctienge 

On  December  15, 1987,  the  New  Yoric 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the 
Commission,  pursuant  to  Section 
19(b)(3)(A)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  >  and  Rule  19b-l  > 
thereunder,  a  proposed  rule  change  that 
providiBS  for  annual  adjustments  to  the 
Exchange's  Eliectronic  Access 
Membership  fee. 

Notice  of  the  proposal  together  with 
its  terms  of  substance  was  provided  in  a 
Commission  release  (Securities 
Exchange  Act  Rel.  No.  25451.  March  11, 
1988)  and  by  publication  in  the  Federal 
Regtelar  53  FR  9157.  No  comments  were 
retieived^th  regard  to  the  proposal. 
'  As  provided  in  the  Exchange's 
Constitution,  Electronic  Access 
Membership  dues  currentiy  are 
determined  by  the  Exchange's  Board  of 
Directors,  whereas  the  costs  of  other 
forms  of  access,  including  the  purchase 
of  equity  seats  aiid  the  establishing  of 
lease  rentels,  are  determined  by  market 
conditions  in  negotiations  between 
buyer  and  seller  or  lessor  and  lessee. 
Consequentiy,  as  the  prices  of  equity 


'•I 


•  15  U.aC.  78i(bK3MA). 

*  17  CFR  24ai8b-t. 
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seal*  and  lease  rentads  rose  significantly 
in  recent  years,  the  cost  of  an  electronic 
access  flMmbership  remained 
unonnged.  Ilie  Bxchange  addressed 
this  dispafity  in  the  first  portion  ottUs 
filing,  hnposing  a  rate  increase  in  the 
Electronic  Access  Meraherriiip  fee  from 
$37jQO0  to  $77,000.  The  CoHuntesion 
granted  immet^te  effectiveness  to  tftis 
part  of  the  proposed  r^  chaise.' 

The  other  part  of  the  proposed  rrie 
change  woaid  peimit  the  Exchange  to 
adi«^  on  an  anmnl  basis,  the 
monibwihip  fee  incurred  by  electronic 
access  menbers.  The  revised  fee  would 
be  TSftvf  ihclZ  month  average  Physical 
Acoeat  tee.*  Hie  Exchange  believes  that 
the  ammal  adjustecnt*  te  the  fee  will 
create  a  mechanism  that  vriR  ensure  tfiat 
the  cost  of  an  dactronic  access 
membership  is  periodically  updated  to 
reflect  its  tnie  market  value.* 

After  carehd  review,  the  Cammission 
believes  that  the  proposal  to  enable  the 
Exchange  to  adjust  annually  its 
Electronic  Access  Membership  fee  is 
reasonable.  In  this  regard,  the      '' 
Commission  agrees  wf  di  ^e  Exchange 
that  the  annual  adjustments  in  tfie  fee 
should  ensure  that  tiie  cost  of  an 
Electronic  Access  Membership 
reaHstfcally  reflects  its  maricet  value. 
Further,  the  Commission  beUeves  fliat 
the  proposal  nriil  establish  consistency 
in  the  pricing  of  the  various  forms  of 
Exchange  access  as  the  cost  of  each 
form  will  now  be  determined  by  its 
prevailing  market  valoe.  Accordipgly. 
the  proposd  to  consistent  with  section 
6(b)(4)  of  the  Act  in  that  it  provides  for 
the  equit^e  allocation  of  reasondile 
duet.  iBes.'and  oliwr  chuges  eiuotig  its 
membees  and  otfmr  persons  using  its 
facflities. 

At  the  snmn  time,  the  Commismon 
notes  that  liiilc  It  generally  considers 
annual  adjustments  in  the  fee 
appmpriate.  •rnevectheless  expects  the 
NYSE  to  ooBtiniw  to  sohmit  to  the 
Conunissien.  ibr  review  and  approval, 
porsaant  to  Section  18(b)  of  the  Act. 
propesed  rale  changes  implementing  the 
nmnmi  adi—tamnts  in  Electronic  Access 
Membenhip  fee.  Hie  submissions  will 
ensure  tint  the  general  public  incbding 


»  See  S>i  ■Wi  I  fftit>Mgi  AcltoLKa  ZSCl. 
Nterdi  11.  nasi  SM  Ft  StS7. 

*  liMas  tkte  fanwrifc  Ik*  lam  Electi«nic  AoMM 
MembMMplM  wmiU bem&S22.  To  obtain  this 
fisviv.  WBttiuric  aoons  iMnbcr  fimis  wotdd 

r  "*  -Tt  "iMlMiBi  ■n1«i  tbnl  In  iiiwii 
inMuHxt  of  Ikt  MiMial  adMtnenl  in  die  Electronic 
AcoeM  MB^bmlrfp  feo  nay  lead  10  a  redoclion  in 
the  f«»  iHMBMi  by  aiaebaaic  aocaw  neariker  firms. 
shouM  the  12  month  average  Physical  Access  fee 
decline  from  the  preceding  year. 

»  Physical  Access  fees  are  determined  by 
calculaUng  the  12  month  average  of  lease  rentals. 


Exchaqge  members,  have  an  t^portnnity 
to  umuneut  opon  wsxf  aspect  of  the 
proposal  fee  adjutlwmit  Hw 
CommJariapfBrthar  notes  tijiat  any 
future  NT9E  proposal  seeklag  to  revise 
fts  Physical  Access  fee  mint  contain  a 
statemant  dhcdaaiDg  the  impact  of  the 
prqwsed  fee  taicrease  opcm  Ute 
Electronic  Access  MesAerridp  lee  shice 
fte  anraaS  ndjostments  in  the  Electronic 
Access  hlembwahipfee  will  be  direcUy 
affected  tnr  changes  1b  fim  fee  assessed 
to  fliyricu  Access'memlwrs.  In  view  of 
the  forqgplu.  6ie  ComiMssion  finds  that 
the  jirqposea  rule  change  is  consistent 
with  Ha  Act  and  tte  roles  and 
regulatfOfis  thesaundar  appttcable  to  a 
national  sacarities  exduu^  and.  in 
parUcula^  the  requiremrats  of  section  B 
and  the  ndes  and  rqfulatians 
thereimder. 

It  is  flmrefors  ordesed.  pursoawt  to 
section  ia(bU2)  of  die  Act.  diat  the 
above  menttoned  proposed  aie  change 
be.  and  hereby  is.  approved. 

For  dieCanlailMioa.  by  tiie  Oiviaioa  of 
Marlcet  Itsgdation,  piuiuant  to  delegated 
authority. 

Dated:  |«M  21. 198S. 
louthMaKals. 

Secretaiy. 

[FR  Ooc.  8S-14S«0  Piled  6-27.48:  ft4S  am] 
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Self-Regulatory  I 

PhHadelpMa  Stock  Exdiango,  Inc: 


On  March  2S.  IflOa  the  Philadriphia 
Stock  EKchutts.  Inc.  ("FUx"  or 
"ExdwogB*!  med  widi  Sm  Commission, 
pursuant  to  section  16(b)(1)  bf  the 
Securittes  Ekohange  Act  of  19S4 
("Act")  *  and  &a  rales  and  regulaQons 
thereunder,  copies  of  e  proposed  rule 
change  fiiat  woidd  permit  Phlx 
apeciaiists  to  receive  primaiy  issue 
orders  over  the  PACE  system. 

Mattoe  of  the  pNpesal  together  widi 
its  terms  of  substance  was  pravidad  by 
the1lMennr]n«f  e  remmisiion  rehasa 
(iSecuritiaa  BxGhai«s  Act  Release  Na 
25608.  April  21,  ligmend  by  paUfcetion 
on  the  Fedaiel  Safbiler  (53  FR 15326). 
No  comments  were  received  in 
conneoyan  w^  Iha  filing. 

Under  eeRvirt  fUx  rales,  orders  in 
Phlx  primaiy  issnea  aw  inefigWe  for 
delivery  oveMhe  PACE  system;  on^ 
ordefs  HI  sooonsary  issees  can  be  sent 


over  the  system.*  Conseqaenlly.  to  enter 
orders  in  primary  issues,  meniberfirnis 

floor  brokers  handling  ^  stocks  by 
telephcme  or  fwnd  messages  to  them  by 
private  wire.  As  e  wwdteflhe  WDpeacd 
rule  dmnge.  IwweaM.  munftei  IMn  wiU 
nmv  ^w^vnnwvo  TO  nvRsmn  mms'in 
nnx  piumiy  ilwtngs  te  ihe  Excnei^gB 
floor  over  PMGE. 

Aocovdiag  te  the  Ewchany. 
pertic^^^ien  in  Hw  peogMm  by  Phb( 
spedaMsto  end  aaaaaber  finw  wiU  be 
vohmtary.  To  pnrtidpste  In  fee  service. 
aipwiallBt— staisctlepiaceooeor 
mote  pilmai,y  isimw  eaBACR 
thereafler.  mrtihar  finns  wBI  be  attewed 
to  reota  eadaeB  in  these  eecariUes  to  the 


'isD.St^7BiCbKi)- 


that  the  Mw  sarstee  inill  he  Mmttad  to 
omer  nmBK  nwi  apen^nam  wn 
continue  to  he  aafeind  to  enaeBte  these 
orders  on  a  manual  basis. 

Urn  Exchange  states  that  the  purpose 
of  tfie  pn^Kisai  Is  to  provide  an -alternate 
method  of  routing  order  flow  in  primary 
issues  to  the  Exdmnge  float  Furtier.  the 
Exchange  mentains  tfaait  uM  proposal  is 
coBsisleHt  wrai  seclioQ  OrelfS}  of  the  Act 
in  ftat  the  proposal  wfll  radfitate  more 
efficient  <iider  hmwBlng  of  primary 
issves. 

After  carefid  considerafion.  fhe 
Commissionbelieves  the  proposal  is 
appropriate  ami  oanaisteat  wiAt  the  Act 

In  particnlar.  the  flanilBri Inn  that 

the  prapopal  tvil  elow  onian  in  PUx 
■  primary  listings  to  be  delivered  to  the 
Exchange  floor  on  a  &Uy  autoowted 
basis,  thereby  maklAg  lbs  task  of 
transtaaittiqg  such  orders  less  costly  and 
time  consumiitg.  For  example,  member 
firms  partidpad^  In  the  program  will 
no  longer  need  Uuephone  or  private  wire 
contact  %nth  floor  brokers  or  spedalists 
to  eater  these  orders;  consequently, 
these  firms  will  not  incur  &e  expenses 
typicafly  assodatad  wi&  telephone  or 
private  wire  use.  Furfimr.  participation 
in  the  program  wifl  be  volimtary.  Phlx 
spedalists  and  member  firms  will  have 
the  discietien  to  detenntoe  whether 
their  inlBieste  wonU  be  furdiered  by 
partidpeting  ta  <m  setvice.  Finally, 
although  the  proposal  increases  the 


Bia[.Phlx 

'primary"  IwnsamM  to  diMMtf  IS  iadada  any 
sacoiiliaa  Indad  atMy  on  Mk  ar  Mqr  iacuritief 
tradad  «■  Mx  enl  ate  tMad  OB  wMlher  laglanal 
imhwui  crsiiNMPW»>M>ew>tesBHmadoB 
tha  NVSB  «r  Ams.  sritaiar  etasa  MCwMaa  aw 
Ustad  oa  HdamtlniKdam  tVk  pmmumi  to  uaUatad 
tradini  privilmas.  Aooocding  to  the  Bschangs.  there 
are  eatnUAf  B  prtanay  laavaa  tlMad  od  Ihe 
Exchange;  however,  appraximalaly  90  iaauet  are  not 
actively  tvadad.  AocanMnglr.  the  saavtoiHW  niunber 
of  primary  iasaaa  atlelhU  far  order  routing  umler  the 
proposal  would  be  93. 


=2S 
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number  of  i^tues  eligible  for  order  -  -  . 
routing  ovef  PACE.  Phbc  has  indicated 
to  the  Conuntssion  that  the  increased 
order  flow  mII  not  negatively  impact 
PACE'S  sysi^  capacities,  and  that  it 
would  be  extremely  unlikely  that  the 
additional  (filder  flow  bom  primary 
issues  woul^  lead  to  queuing  during 
periods  of  iiitrreased  trading  volume  or 
heavy  systeb)  traffic.' 

Based  upon  the  above,  the 
Commissioi^  {finds  that  the  proposed  rule 
change  is  o^ftsistent  with  the 
requirement  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
ia  national  siejcurities  exchange,  and,  in 
particular,  the  requirements  of  section  & 
and  the  rules  and  regulations 
thereunder  I, 

It  is  therabre  ordered,  pursuant  to 
section  I9(bl2)  of  the  Act  that  the 
above  mentioned  proposed  rule  change 
be,  and  hereby  is.  approved. 

For  the  Cofimission,  by  the  Division  of 
MarkeiRaguldHon.  punnant  to  delegated 
authority. 

'  *  Telephone  c«nverMtion  between  Michael 
Pinnesan.  Seni^^  Vice  P^e•idenL  FMx.  and  Brvta  L 
|oaa«,  |r..  Attoiney,  Division  of  Maricet  Regulation, 
on  hine  18,  ISSl-Tbe  Phlx  indicate*  that  PACE't 
cuiriml  capaci^Ua  SO  ordera  per  minute,  which 
translate  into  t^  delivery  «4l9JSO0  orders  per 
trading  day. 

order  flow  resiifiis  ftwn  the  delivety  of  prfanaiy 
issue  orders  ovtH  PACE  will  only  utiMze  a  small 
fraction  (less  tj^p  3%)  it  tite  tyMns's  Current 
cdpadty. 


Dated:  June  2>.  1988. 
Jooatiun  G.  Katz, 
Secretary. 
[FR  Doc.  88-14561  Filed  6-27-88: 8:45  am] 

DEPARTMEMT  OP  TRANSPORTATION 
Federal  Aviatfon  AdmMstratlon 
[Summary  Notic*  Na  PE-M-201 

PrtWona  for  Exemption;  Summary  and 
Dtapoeltlon 

AOnicv:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  i»ior  petitions. 


omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  July  16, 1968. 


;  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No. .  800 

Independence  Avenue,  SW., 
Washington.  DC  20391. 


Dociiet 
MO. 


18324 


Docket 
Ma 


20314 

2S238 

2S242 


r:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice,  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  R^ulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  pf  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
pf  this  notice  nor  the  inclusion-or 

PETmoNS  FOR  Exemption 


kTWNCONTACR 
The  petititm,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Dodcet  (AGC-10).  Room  9150. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  {  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC  on  )une  20, 1988. 

Debdnh  B.  Swank, 

Acting  Manager,  Program  Management  Staff. 


PetHloner 


-Amei  k  an  Airikws. 


RegiteSons  affected 


14  CFI^  43;3  and  121.709(b)<3).. 


DescripSOf)  of  feSef  sou^rt 


To  extend  ExempOon  No.  26^8E,  a*  amended,  that  tMotm  pelKioner's 
certified  ffghl  enQineers  to  stow  suppfemental  oxygen  tnasltt  during 
ftigftt  and  to  meko  sn  entry  in  the  sircrsft  meintenance  logbook. 


Petitions  for  Exemption 


FlisMMnki8.deMice«. 


■.v. 


•>>'..r,      ,». 


Chrofwioy  Americsn  Corp.. 


ExpeMnental  Aircraft  Association.. 


Regulstnns  affected 


14      CFR      «1.e3(d)(2) 
61.1S7(dN1)  and  (2).  and 
Appendh  A  of  Part  61. 


14  CFR  145.1(b). 


14  CFR  61.58(0  and  81.4. 


and     0)i 

portions  of 


Deecripiion  of  relief  sought,  dtopoeition 


To  amend  Exemption  Ho.  3022,  as  amended,  that  akws  petitioner  to 
uee  Vw  FAAapfireved  visual  fimulalofs  to  meet  certain  trainino  and 
issono  vequvsmenn  ov  vie  rAn.  nvs  amenomeni  muciwies  vtononon 
No.  yi  to-yani lalaf tor  simutatorinslnjctofs.  fliwiC  tAMe  f^  taMt 

.    ExenptonNo.  SOStE. 

to  aSew  pilSonsr  to  be  a  dowostic  rspsir  station  partislly  tocated 
wUNn  Hw  Unllsd  Stales  and  parSaHy  located  outside  ttie  United 
9>mt.Qrmtl,JU»9,  >M6l  awqpSlgoAb  40M 

To.  sMi^  pldts  who  are  niambafa  of  ttte  peSSonsr  and  wfio  have 
suooessfuly  oomplelid  the  FAA  aooeptod  iraWng  program,  wUhln 
tfM  prsoadhiQ  12  nmnSis.  to  act  as  pSot  in  command  of  an  airoraft 
ttiat  is  t)^)e  oartNtealed  for  more  than  one  rapuirsd  piot  crewmember, 

-  wittiout  tiaving  comptoted  a  pIkM  praSclsncy  check  admlnlBlsssd  by 
an  FAA  Inspector  pi  piot  -praNdency  etcemlner  as  fs<|uired.  GnaoC 
June  7.  196$.  ExmtpHon'm.  4941. 


.'  I'', 
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Petitions  for  Exemption— Continued 


Docket 
No. 


25286 


25310 


2S40S 


2SS62 


25575 


Pt/VHon&f 


United  States  Paracttute  Association., 


jonn  wnfftw  acans — 


Peninsuta  Airways,  Inc . 


Bar  Hartxv  Aanvays,  Inc.,  dba  Eastern 
Exftres*. 


United  Parcsl  Service.. 


Regulations  affected 


14  CFR  91. 15(8X2).  91.47.  and 
105.43W<2». 


14  CFR  61.151(94  and  (bk  6l.tsS(a) 

and  (b)(1)  and  (2);  and  63.37(a)(1) 
and  (2)  and  (b)(1-7). 


14  CFR  43.3(a)  and  (9)- 


14CFR135.22S(eM1). 


14  CFR  Part  121.  Anpendbi  H. 


Descripiion  o(  retial  tOHght,  dBpoattkn 


To  allow  foreign  national  to  partiapB>  in  tti*  US.  Ntlional  Skydiving 
Championship  events  at  Muain^M  lAmieipil  Mport  (Oawa  FieM), 
Muakogea,  Oklahoma,  and  at  other  locattons  to  be  determined 
wWkxjI  having  to  conpty  with  paraeiwta  equtpmem  and  packing 
cequirefflents.  In  addtton.  to  alow  9m  cantaga  of  40  paraehuttila  In 
•te  OC-3/C-47  aircraft  during  parachuto  cowpatliom.  GntH  June 
10,  1988.  exenvHan  Na  4946. 

To  alow  patWoner  to:  (1)  >iave  tns  pcivato  plot  cerflficato  reinstated; 
(2)  revalklate  his  airline  tran«port  pllol  (ATP)  wrMen  tost  retroactive 
to  November  8. 2965:  (3)  determine  that  he  ia  ali^  to  tofea  an  ATP 
flighl  test:  and  (4)  raleaae  his  H^  anginaar.  B-7Z7.  wriMan  teel 
taken  on  Oecembrer  21.  1965.  Oeniai  June  tS  1988,  Bmn^pton  Na 
4951. 

To  aMow  petitnner's  pitots  to  perform  the  prevenflve  maintenanca 
lunciiona  o(  removing  and  replacing  toe  paaaanger  seals  and  seal 
belts  of  petitkxier's  aircraft  used  in  FAR  Part  135  operations.  Gam. 
June  13.  1988.  Exemption  Na  4949. 

To  aHow  piots  of  petitioner  to  perform  IFR  takeoffs  at  foreign  airports 
when  the  visibriity  is  less  than  1  mile.  Grant.  June  10,  1988. 
EHempton  Na  4947. 

To  aMow  petitk>ner  to  uWze  oertoin  ot  ito  inalnictor  and  check  airmen 
to  conduct  training  under  an  Advonosd  Simulalion  Trainirfg  Program 
(ASTP)  wtK>  have  less  then  1  year  emptoymeni  wilh  petitioner.  Grant. 
June  7.  1988,  ExempHon  Na  4940. 


|FR  Doc.  88-14470  Filed  fr-27-«8;  8:45  am) 

BUUNQ  CODE  4tW-1t-M 

Federal  Higlnray  Administration 

Uniform  Relocation  and  Real  Property 
Acquisition  for  Federal  and  FederaHy- 
Asidsted  Programs;  Fixed  Payment  for 
Moving  Expenses;  Residential  Moves 

agency:  Federal  Highway 
Administration  (FHWA).  DOT, 

action:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  publish  the  moving  expense  schedule 
for  displaced  persons  for  all  States, 
inchiding  the  District  of  Columbia  and 
Puerto  Rico,  as  required  by  section 
405(b)  of  the  Surface  Transportation  and 
Uniform  Relocation  Assistance  Act  of 
1987.  Pub.  L  1(X)-17. 101  Stat.  132  (1987 
Amendments). 

EFFECTIVE  DATE:  The  provisions  of  this 
Notice  are  effective  June  28, 1988.  For 
further  information  about 
implementation  dates,  see  the 
disc^psion  ia  the  supplementary 
information  section  below. 

FOR  nnTHER  MFORMATION  CONTACT: 

Gerald  Starkweather,  Operations 
Divimon.  Office  of  Ri^t-of-Way  (202- 
386-2037);  or  Reid  Alsop,  Office  of  the 
Chief  Counsel  (202-366-1371),  Federal 
Highway  Administration.  400  Seventh 
Street,  SW..,  Washington.  DC  20590. 


Office  hours,  Monday — Friday  are  from 
7:45  a.nL  to  4:15  p.nu  ET. 
StiPPUEMENTARY  iNRMiMATtON:  Section 
202(b)  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  Pub.  L 
91-646, 84  Stat.  1894  (Uniform  Act),  as 
amended  by  section  405(b)  of  the  1987 
Amendments  provides  that  a  displaced 
individual  or  family  may  elect  to  be  paid 
for  moving  expenses  on  the  basis  of  a  ' 
moving  expense  and  dislocation 
allowance  schedule  established  by  the 
head  of  the  lead  agency  as  an 
alternative  to  being  paid  for  moving  and 
related  expenses  actually  incurred. 
Section  40S(b)  eliminated  specific 
limitations  on  the  amounts  that  could  be 
provided  ptirsuant  to  such  a  schedule. 
Implementing  regulations  at  49  CFR 
24.302  provide  that  FHWA  will  develop 
and  approve  this  schedule. 

The  purpose  of  this  notice  is  to 
publish  the  schedule  approved  by 
FHWA  for  the  use  of  all  Federal.  State 
and  local  governments,  and  persons 
affected  by  the  Uniform  Act,  as 
amended.  It  has  been  developed  from 
data  provided  by  States,  and 
incorporates  the  dislocation  allowance 
tvithin  the  schedule's  payment  amounts. 
Exceptions  and  limitations  governing 
die  use  of  this  schedule  are  found  at  49 
CFR  24.302. 

The  separate  moving  expense 
schedule  for  mobile  homes  has  been 


discontinued.  Occupants  of  mobile 
homes  may  be  paid  for  moving  their 
personal  property  within  die  mobile 
home  in  accordance  with  the  attached 
moving  expense  schedule.  Any  payment 
for  moving  die  mobile  home  itself  will 
be  made  on  an  actual  cost  basis. 

ImplementatkNi  Dates 

Any  government,  agency  or  person 
that  is  in  compliance  with  49  CFR  Part 
24  may  implement  the  schedule  being 
published  today.  Any  government, 
agency  or  person  that  is  imable  to 
comply  with  49  CFR  Part  24  at  this  time 
may  continue  to  use  the  moving  expense 
schedule  published  in  the  Federal 
Register  on  December  30, 1986.  until 
April  2. 1989.  The  schedule  published 
herewith  becomes  mandatory  no  later 
Uian  April  2. 198a  die  date  Uiat  Uie  1987 
Amendments  and  48  CFR  Part  24 
become  fully  applicable.  (Catalog  of 
Federal  Domestic  Assistance  Program 
Number  20.205.  Highway  banning  and 
Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program.) 

(42  U.S.C.  4e(h:  49  CFR  24.302(a)).      ~ 

Issued  on:  June  7, 1988. 
Robert  E.  Fairis. 
Deputy  Administrator. 


UMI 


AlabMia 

Alaska-. 

Arizona 

Adtansas 

CaMomia 

Cotorado- 
C<Mwoctml« 


Delaware. 
District  of 
Florida 


CoturlM 


Georgia- 
Hawaii.. 

Maho _ 

Illinois 

Irxliana 

Iowa 

Kansas- 

Kentucky 

Louisiana 

Maine 

Maryland 

Massactuisatts 
MicMgin 


MfSSUI94*„ 

Mtssoufi. 

Montana . 

Nebra*a.„ 
Nevada 


NewHamps»*ii 
New  Jersey. 


New  YoA 

Nortti  Carelina 
Nortt)  Dakota.. 

Ohio 

jjKiaiirwwa     1 1 

Oregon 

Pennsylvaaia-. 
PuertoRico- 


Rhode  island .. 
South  CaialiNa 
Sou«« 
Tennatsee 

Texas 

Utah 

Ver»Tx>nt...„ 

Virginia 

Washingion^ 


West  ViTBinia. 
Wisconsin 
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RCSIDENTIAL  MOVINQ  EXPSISE  AND  DISLOCATION  ALLOWANCE  PAYMENT 


Oooapant  provklBt  furniture 


Number  el  moms  of  haitiiura 


250 
3S0 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
.250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 
250 


350 
500 
400 
350 
400 
400 
400 
350 
400 
350 
350 
400 
350 
400 
400 
350 
350 
400 
350 
350 
400 
400 
400 
400 
350 
350 
350 
350 
400 
350 
400 
400 
400 
350 
350 
400 
350 
400 
400 
350 
350 
350 
350 
350 
350 
350 
350 
400 
400 
400 
400 
350 


450 

«so 
sso 

450 


550 
450 
550 
450 
450 
550 
450 
SSO 
560 
460 
450 
550 
450 
450 
550 
550 
560 
550 
450 
450 
450 
450 
550 
450 
550 
550 
550 
450 
450 
550 
450 
550 
980 
4S0 
450 
450 
450 
450 
4S0 
4SB 
450 
550 
560 
550 
550 
450 


550 
800 

650 
550 
6S0 
650 
650 
550 
650 
550 
SSO 
650 
560 
660 
650 
SSO 
550 
650 
550 
550 
650 
690 
660 
650 
550 
550 
550 
560 
650 
560 
650 
650 
650 
550 
550 
660 
550 
650 
690 
SSO 
SSO 
SSO 
SSO 
550 
550 
550 
550 
650 
650 
650 
650 
550 


625 
925 
750 
625 
750 
750 
750 
625 
750 
625 
625 
750 
625 
730 
750 
625 
•25 
750 
-62S 
625 
750 
750 
750 
750 
625 
625 
625 
625 
750 
625 
760 
750 
750 
625 
625 
750 
625 
750 
750 
625 
625 
625 
625 
625 
825 
82S 
625 
750 
750 
750 
750 
625 


700 
1,050 
890 
700 
850 
650 
650 
700 
850 
700 
700 
850 
700 
850 
850 
700 
700 
850 
700 
700 
850 
850 
850 
850 
700 
700 
700 
700 
850 
700 
850 
650 
850 
700 
700 
850 
700 
850 
850 
700 
700 
700 
700 
700 
700 
700 
700 
850 
850 
850 
850 
700 


775 
1.175 
950 
775 
95p 
950 
950 
775 
950 
775 
775 
950 
775 
950 
950 
775 
775 
950 
775 
775 
950 
950 
950 
950 
775 
775 
775 
775 
950 
775 
950 
950 
950 
775 
775 
950 
775 
950 
950 
775 
776 
775 
775 
775 
776 
775 
775 
950 
950 
950 
950 
775 


850 

1,300 

1,050 

»50 

1,050 

1.050 

1,050 

850 

1.050 

860 

850 

1,050 

850 

1.050 

1.050 

860 

850 

1.050 

850 

850 

1.050 

1.050 

1.060 

1.050. 

650 

850 

850 

850 

1.050 

850 

1.050 

1.050 

1,050 

8S0 

850 

1.050 

650 

1.050 

1,050 

850 

(BO 

650 

050 

860 

850 

850 

850 

1,058 

1.050 

1.050 

1.050 

850 


Each 


75 
100 
100 

75 
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100 

100 

75 

100 

75 

75 

100 

75 

100 

100 

75 

75 

100 

75 
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75 

75 
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75 

100 

100 

75 

75 

75 

75 

75 

75 

75 

75 

100 
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100 

100 

75 


Occupant  does  not 
pvoMde  fumHufa 


fTTst  room 


200 
225 
225 
200 
225 
225 
225 
200 
225 
200 
200 
225 
200 
225 
225 
200 
200 
22S 
200 
200 
225 
225 
22S 
22S 
200 
200 
200 
200 
225 
200 
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225 
225 
200 
200 
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200 
225 
225 
200 
200 
200 
200 
200 
200 
200 
200 
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225 
225 
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35 
35 
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35 
35 
35 
25 
35 
25 
2S 
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35 
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25 
35 
25 
25 
35 
35 
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}FR  Doc.  88-^4648  Filed  6-27-88: 8:45  am| 
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Maritime  AdminMration 

CItangc  of  Nanw  of  Approvad  TrustM 

Notice  if  |«ereby  given  that  effective 
Febnnuy  8,  |1988.  Peoples  National  Bank 
of  Washington  and  G^d  National  Bank 
of  Washington  were  consolidated  under 
the  Charter  K|f  Peoples  National  Bank  of 
Washingtoij  twith  the  title  "U.S.  Bank  of 
Washingtoi^l National  Association." 

Dated:  )uM  82. 1988. 


By  Order  of  the  Maritime  Administrator. 
James  E.  Saaii. 
Secretary. 
(FR  Doc  88-14480  Filed  6-27-88;  8:45  am) 

nUJNG  COOE  W10-S1-M 


(Docket  No.  S-831] 

Mormac  Marin*  GnMip,  Irie^ 
Application  far  a  Waivar 

By  application  of  May  20, 1988, 
Morniac  Marine  Group,  Inc.  (Morniac) 
requests  the  waiver  to  permit 
acquisition  of  an  interest  in  or  chartering 
of  nhie  foreign-flag  crude  and  product 


tankers.  The  diarters  will  be  for  a 
period  of  eight  years.  Mwmac  requests 
that  the  waiver,  if  9«nted.  extend 
through  December  9. 1995,  the 
terminatioB  date  of  its  Operating- 
Differential  Stdwidy  Agreement, 
Contract  MA/MSB-295. 

Mormac  currently  operates  three 
Coronado  dass  39,200  DWT  subsidized 
U.S.-flag  product  tankers:  the 
MORMACASUN.-MORMACSKY,  and 
MORMACSTAR.  These  vessels  were 
built  in  197S-77.  and  currently  serve  the 
worldwide  oil  osorket  operating 
exclusively  ia  the  spot  market 
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Mormac  intends  to  acquire  an  intereat 
in  or  to  charter  nine  tankers,  three 
130,000  DWT,  three  80,000  DWT.  and 
three  40.000  DWT.  In  all  Ukelihood. 
these  vessels  would  be  currenUy 
operating  vessels  and  not  newly  built. 
All  of  these  vessels  would  carry  oil 
worldwide,  most  likely  in  the  spot 
market. 

Mormac  states  that  it  fully  supports  a 
strong  and  viable  U.S.-flag  bulk  fleet 
and  believes  that  of  all  the  operating- 
differential  subsidy  (ODS)  bulk 
operators,  it  has  made  the  most 
consistent  effort  to  fulfill  the  objectives 
of  the  ODS  program  by  competing 
directly  in  the  foreign  market,  rather 
than  relying  primarily  on  preference  and 
military  cargo. 

However,  as  a  result  of  current 
economic  conditions  affecting  the  U.S. 
fleet,  further  expansion  into  lJ.S.-fIag 
operations  cannot  be  undertaken  in  the 
near  term.  Expanding  into  foreign-flag 
operations  is  the  best  action  in 
Mormac's  opinion  diat  it  can  take  at  the 
present  time  in  order  to  achieve  the  kind 
of  cost  reductions  that  are  vitaHy 
necessary  for  Mormac's  continued 
viability;  WiUi  no  ODS  and  no  CDS.  it  is 
simply  impossible  for  U.S.-flag  vessels 
to  compete  in  the  worldwide  oil  market 
because  of  higher  operating  and  capital 
costs. 

Mormac  believes  that  expansion  into 
foreign-flag  operations  is  especially 
important  for  operators,  such  as 
Mormac,  whose  ODS  vessels  are  getting 
older  and  more  cosdy  to  operate.  As 
Mormac's  subsidized  vessels  are  near 
the  age  of  15,  when  costs  increase 
sharply  and  employment  opportunities 
diminish,  the  sharing  of  administrative 
costs  becomes  even  more  critical.  Only 
by  adding  additional  vessels  can 
Mormac  reduce  its  administrative  costs 
per  vessel.  Mormac  states  that  if  it 
cannot  reduce  its  administrative  costs, 
its  U.S. -flag  service  could  quickly 
become  non-competitive,  jeopardizing 
the  U.S.-flag  service,  the  jobs  currendy 
supported  by  Mormac's  U.S.<fIag 
operations  and  the  Tide  XI  debt  on 
these  vessels.  In  contrast  Mormac's 
proposed  foreign  operations  in  its  view 
would  strengthen  Mormac's  position  as 
a  U.S.-fIag  operator  and  improve  its 
abili^  to  meet  its  Tide  XI  obligadons. 

This  application  may  be  inspected  in 
die  Office  of  die  Secretary,  Maritinie 
Administration.  Any  person,  firm,  or 
corp<H«tion  having  any  interest  in  such 
application  within  the  meaning  of 
section  804  of  the  Act  ^nd  des&ing  to 
submit  comments  concerning  the 
application  must  file  written  comments 
in  triplicate  with  the  Secretary.  Maritime 
Administration,  Room  7300,  Nassif 
Building,  400  Sevendi  Street  SW.,        i 


WasMngton,  DC  2859a  Comments  must 
be  received  no  later  than  5:00  P.M.  on 
August  1,  loaa  This  notice  is  published 
as  a  matter  of  discretion.  The  Maritime 
Administrator  will  consider  any 
comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  approfMiate. 

(Catalog  of  Federal  Domestic  Assistance 
ProgranrNa  20.804  Operating-Differential 
Subsidies) 

By  Order  of  the  Maritime  Administrator. 

Date:  June  22, 1968. 
lames  B.  Saaii, 
Secretary. 

(FR  Doc.  88-14468  Filed  8-27-68;  8:45  am] 
Munn  ooK  4«ie-«i-ii 


NatiofMd  Highway  Traffic  Saftty  ' 
Administration 

[Docket  Na  Sa-fl,  NoiUce  1] 

Fadenrt  Motor  VaMde  Safety 
Standan^  CtiNd  Restraint  Systams 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

action:  Notice  of  public  meeting. 

summary:  The  National  Highway 
Traffic  Safety  Administration  is 
sponsoring  two  public  meetings 
regarding  child  passenger  protection 
systems  use  in  motor  vehicles.  While 
surveys  show  a  steady  increase  in  the 
niunbers  of  children  protected  in  safety 
seats  during  motor  vehicle  travel  the  ■ 
agency; wishes  to  achieve  stiU  further 
advances  in  both  the  use  and 
effectiveness  of  child  safety  qeats  and 
other  diild  passenger  protection 
systems.  The  agency  is  holding  these 
public  meetings  to  get  information  that 
will  help  it  determine  the  most  efficient 
way  to  use  its  resources  in  improving 
the  safety  of  children  in  automobiles. 

DATB. 

Deadline  for  reserving  speaking  time. 

July  18. 188a 
Submission  of  oral  presentation 

outlines.  July  18, 1988. 
Public  meetings.  July  28. 1988. 

Rosemont,  Illinois:  August  9. 1988. 

Washington^  DC.  begimiing  at  9iOO 

a.m. 
Deadline  fgr  written  comments. 

September  9. 1988. 


Submission  of  oral  presentation 
outlines:  Bee  "vcmmmHa 
mromuTiON  contact,"  below. 

Public  meetings.  In  Rosemont,  IL,  Hyatt 
Regency  O'Hare,  9300  West  Bryn 
Mawr.  RosemcHit.  IL  60018,  (312)  896- 
1234.  In  Washington.  DC  400  Sevendi 


Street.  SW..  Room  2230.  Washington. 
DC  20590.  (202)  386-2585. 
Written  comments.  Reference  the  docket 
and  notice  numbers  set  out  at  the 
beginning  of  this  document.  If 
confidential  treatment  is  not  being 
requested  for  any  material  being 
submitted,  then  send  comments  to: 
Docket  Section.  National  Highway 
Traffic  Safety  Adminisb-ation,  Room 
5109, 400  Sevendi  Sti-eet,  SW., 
Washington.  DC.  20590.  The  Docket 
Section  hours  are  weekdays.  8:00  a  jn. 
to  4:00  p.m. 

If  confidential  treatment  is  being 
requested  for  information  being 
.submitted,  send  three  complete  copies  of 
your  comments  to:  Chief  Counsel, 
National  Highway  Traffic  Safety 
Administration^  Room  6219, 400  Seventh 
Street,  SW.,  Washington,  DC,  20590. 
Send  seven  copies  with  the  purported 
confidential  information  deleted,  to  the 
Docket  Secti<Hi. 

PON  FURTHER  tNTORMATION  CONTACT: 

Dr.  Kadileen  McCulloch.  Office  of  nans 
and  Policy.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  20590; 
(202)  366-2585. 

SUPPIEMCNTARY  mRNIMATION: 

increasing  the  number  of  young  children 
protected  by  properiy  installed  and 
ad}u8ted  child  passenger  protection 
systems  (iitfant  protective  system; 
toddler  and  booster  safety  seats)  is 
among  the  highest  priorities  of  the 
National  Highway  lYaffic  Safety 
AdministratiiDii  (NHTSA).  To  this  end, 
the  agency  is  spohsdring  two  public 
meetings  this  summer  regarding  child" 
passenger  protection  systemrfor  use  in 
passenger  motor  vehicles.  As  noted  in 
greater  detail  below,  while  great 
progress  has  been  made  in  the  last  8 
years  in  improving  the  safety  of  young 
children  through  the  increased  use  of 
these  passenger  protection  systems,  still 
further  gains  may  be  possible. 

A  variety  of  issues  concerning  use  of 
child  passenger  protection  systems  have 
come  to  the  agency's  attention  through 
correspondence,  interaction  with 
various  motor  vehicle  industry-end 
medical  groiqis.  and  researdi  reports  on 
matters  respecting  diild  seat  design  and 
use.  NHTSA  is  soliciting  pubbc 
comment  on  the  following  issues  to  help 
the  agency  determine  the  most  efficient 
way  to  use  its  resources  in  encouraging 
both  the  widest  use  and  availability  of 
child  teat  systems  that  is  reasonably 
possible. 

Use 

As  a  result  of  the  enactment  and 
enforcement  of  child  safety  seat  ute 


^Vkt'.. 


for  chill 
pcfccut 
yean  old 

surveys, 
child 


laws  ia  aU  Mat.  amAni  aducation 
proffa—.  i  IfM  mat  ■■ay  hat 
increased  <|<aiaaUcaHy..Siiioe  NHTSA 
began  surv^|rteg  ddld  8ale|y  seat  use  in 
1979.  the  njte  of  uaa  Iws  increased  from 
15  percent  |f  dial  year,  to  80l5  percent 
I  to  one-year  old,  and  82.4 
ifirononetofoor 
.Ob  the  other  hand, 
(hat  96  percent  of  afl 
I  are  naied  inyrapcriy. 
Conseqwitfly.  only  56  pereent  of  all 
childrea  ar^  MIy  pfBfiacted  while  they 
are  tiavalii  j  hi  paaaengnr  cara. 

In  a  Oaa  idierl9e6  alady.  tt  was 
found  that  Uunan  Cadon  sigDificantly 
affect  child  ^t  use.  (DOT  HS  807 116. 
Strategiea  n  Increase  Ae  Use  of  Quid 
Safety  Sea^  An  AsseaiBeiit  of  Cwrent 
Knowledge^  JNatioDal  Analysts.)  This 
finding  is  ba<ne  oat  l^  neports  from 
sone  state  progran  officials  who  are 
charged  witt  facflitating  child  protection 
systems  os^jfai  their  area,  and  who 
coHect  iflfo^^tion  on  use  of  tiiese 
safety  syil^hv  among  various . 

its.  Theae  officials 
ftat  people  in  cettaai  - 
categories  (forexaaqile. 
people  outside  ortMn 
«h1  eamoaucally- 
people),  oie  child  safety 
than  other 
AMiSstudyby 
the  Uoaverdly  of  Michigan's 
Transp<Mla{tion  Research  Institnte. 
confirms  tliJQ  correlation  between 
econondcsutus and diild safety  seat 
use.  (UMTSI-85-47,  Cooelates  of  Child 
Restraint  Use.  September.  1906.) 

NHTSA  Woald  like  to  see  ftat  rate  of 
child  seat  ine  increase  to  as  near  100 
percent  as  nossibie.  The  agency  is 
intwesled  U  suggestions  en  die  kinds  of 
education  programs,  enforcement 
strategiea.  ^  other  approadies  that 
Blight  raad^  land  iaapreas  diose 
ctf  egoriea  ^  pareals  and  custodians, 
who  do  ao<  hae  child  protections 
systems  reg^lar^.  NHTSA  also  seeks 
responses  %)  the  following  questions: 

1.  What  ^t:tions  can  NHTSA  take  to 
ensure  thai  iJuldren  are  placed  in  child 
protection  i  »^stems  starting  with  the  ride 
home  from  ^e  hospital,  and  that  use 
continnes  i  ^til  the  child  is  able  to  use 
voiicle  sar  ^y  behsT 

2.  %Vhat  m  die  effect  of  seat  design  on 
nonuse? 

[^  factors  sadi  as  family 
'  f  apendhig  priorities  and 
t  afhct  tihe  porcbating 
aaaflfer  protection 
I  dcBBographic 


3.1 
ir 

risk] 
and  use 
systeau  fayj  i 
groupo? 

4.  The  BgHncy  already  haa  information 
(the  Natioa  ^  Analyats  study)  showing 
that  positi\  ( I  proowthmal  messages  are 
more  effect  i  ire  .ways  to  increase  child 


protectaon  ayatema  ase  dan  are 
mras^ps  that  raise  ansdetias.  What 
other  actions  ni^  NHTSA  take  to 
inoreaaa  the  aanliers  of  dddran  whose 
parents  or  gnardJaas  regalarty  place 
theaa  in  cUd  pnlecfien  aystema?  Are 
there  better  eotlets  to  readtpnents 
than  those  ahcady  hi  ate?  Are  there 
special  actions  needed  to  readi  various 
demayaphic  groivs?  What  channels 
can  or  should  be  used? 

Misuse 
* 

Given  surv^s  showing  d|at  only  55% 
of  aO  chfldren  ridiiig  in  dhild  protection 
systems  are  hdly  protected,  the  agency 
requests  ooaHMnlt  on  what  aolioBS 
NHTSA  ndght  take  to  increaae  proper 
use.  The  Nattoaal  Ana^stt  rqiart.  dted 
eariier  in  Ihit  natica.  atalet  that  ate  it 
influenced  by  factors  taeh  at  difficulty 
in  property  aeaning  a  drild  aafitty  teat 
with  dw  vAide  belt  aaaemUy.  and 
f anfiisian  about  when  a  dAl  it  laige 
enasipi  wot  parents  to  twttdi  from  a 
didd  tlifety  teat  to  a  vehicle  safety  belt. 
The  agency  believes  that  even  where 
these  factors  do  not  result  in  nonuse, 
they  may  lead  to  ^nitnte.  Therefore. 
NHTSA  requests  comment  on  nvhettier  it 
can  improve  labeling  requirements  to 
decrease  bo6i  die  risk  of  improper 
installation,  and  die  lite  of  vehicle 
safety  belts  by  chfldren  who.  because  of 
their  aiae  and  wei^  should  continue  to 
use  diHd  safety  taatt. 

There  have  bean  tigaificant  changes 
in  the  deaign  of  child  ptotectian  systems, 
and  in  the  design  of  mirtor  vehide  tafety 
beltt  oted  to  tecare  diote  ayttemt. 
Further  chanyet  are  anticipated.  Child 
teatiog  tyttatst  eqtdpped  with  ta^ 
tether  ttoapt  virtually  have  ditappewed. 
Booster  taata.  a  type  of  tgfety  ^istem 
that  securea  dm  child  wida  a  padded 
shieM.  have  gamarada  tnbttantial 
share  of  die  ddkl  tafety  teatt  muiwt.  A 
typical  child  tafety  teat  it  ttffl  andiorad 
either  by  a  naamd  lap  and  riionhier  belt 
in  the  hont  seat  or  by  a  manual  lap  belt 
in  die  rear  seat  However,  many  new 
cars  have  automatic  belt  systems  in  the 
front  seat  Widiin  a  few  years,  most  cars 
will  have  air  bags  or  automatic  bdts  in 
the  front  seat,  and  manual  lap  and 
shoulder  belts  in  the  rear  seat  These 
and  other  design  factors  may  have  a 
direct  effect  on  proper  diild  safety  seat 
use. 

The  agency  requettt  commeatert  to 
addrett  tpedfic  featurat  of  child 
passenger  systems  tfaM  may  promote 
misuse,  and  problems  regarding 
compatibHHy  between  vehicle  belt 
assemblies  and  child  safety  aeatt  that 
similarly  promote  tystem  misuse. 


famovattan 

U  is  NHTSA't  deiire  to  atsure  diat 
Federal  aMior  vehkfaaafety  staMlatd 
ZU  Gfaii/ JteHfotatSyaeBBK.  doet  not 
inhibit  innowndea  in  child  peaaeager 
protection  tyttam  deaisBa.  For  cxaaqde. 
die  ttandanTt  dynaaaic  teat  pracednret. 
which  were  iaaaad  in  1870.  reflect  the 
influence  of  4w  child  tafaty  tyaAemt  and 
motor  veMde  ik  signs  and  teating 
mediedehtgy  of  the  mid-197llB.  The 
agency  it  iBRarastefl  In  oonnnein  on 
wlkewcr  liiete  mfiaenoet  are  ttill  valid. 
Several  exnmplet  wfU  {Hut  Irate  ddt 
point  Firtt,  when  the  agency  tet  eneigy- 
absofpdon  reqnbaments  for  non- 
structural mateiidt  oi  child  protection 
sytteiBt,  diere  wat  no  tett  device  or 
metiiod  available,  other  dm  ttatic 
testing,  to  meeture  the  absorption 
properties  of  diese  materials.  Second, 
NHTSA  established  many  stmctural 
performance  raquirementt  for  detigns 
available  in  the  19708  when  most  diild 
protectiiNi  systems  were  made  primarily 
of  plastia  Third,  the  acceleration  curves 
for  the  dynamic  teat  prqoediacs  reflect 
the  craah  paltet  of  a  1970  automobile. 

The  agency  aeekt  pobhc  oomment  on 
whedtor  Standard  as  naadt  to  be 
I  in  ardar  to  ahl  effoitt  to 


redeaigR  child  prstedfontyttemt  in 
retponte  to  chaaget  he  (1)  Vafaide  and 
vehide  pattenger  protection  deaignt,  (2) 
new  matariab  and  tedmolegy.  and  (3) 
the  needt  of  todajr't  cldd  pasteitger 
populatian.  For  example,  te  agency 
understandt  from  the  medicd 
community  fliat  diere  are  an  increasing 
number  of  low  Urth-wei^t  fnEante 
leaving  hotpit^  in  motor  vdddet. 
Mott  child  tafety  teat  manafactnrert 
advite  oten  to  add  tomrthhig  to  the 
seat  (a  rolled  blanket  for  eiumqile}  to 
compentate  far  the  tmall  tize  c^  these 
diddrBa,  However,  this  step  may  not 
solve  aH  of  die  proUenw  diiete  diildren 
experience.  A 198B  Univertity  of 
Nebraska  ttndy  fioand  that  convaletcing 
infante  bora  b^iare  normal  term  may 
have  breathing  problemt  attodated 
with  child  tafaty  taata.  becaute  thete 
seats  do  not  prwdde  an  optiasal 
breathing  potttion  far  tach  childien. 
(Willett  Loatchen^Neltai.  and  Nelton. 
RiMm  of  H]^owmtiiatkMt  Id  PtsntotutB 
InfmOs  m  Car  Seat*.  Dhridon  of 
Neonatafagy.  Department  of  Pedteirict 
UnivcnitynC  Ibbratha  Medical  Canter. 
Anguat  tSitj  The  agenqr  to  interested 
in  oaoHnente  on  whether  Standard  213 
itself  tahibite  famoimtive  ddd  protection 
system  dutigumid  fabficntion.  D  that  is 
sa  what  pardcafar  featuret  of  die 
standard  are  restrictive?  How  can  die 
agency  change  Standard  213  to 
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eliminate  these  features  without 
compromising  safety? 

The  agency  is  interested  in  the  lack  of 
availabUity  and  use  of  car-beds.  i.e., 
protection  systems  where  infants  can  lie 
flat.  The  standard  sets  performance 
specifications  for  car-beds,  and  NHTSA 
understands  that  car-beds  provide  a 
better  protective  environment  both  for 
low  birth-weight,  normal  term  infants, 
and  for  convalescing  infants  bom  before 
normal  term.  Yet,  the  agency  knows  of 
no  car-bed  either  widely  manufactured 
or  widely  used  in  the  United  States.  Are 
there  aspects  of  Standard  213  that 
inhibit  production  of  this  type  of  system, 
or  are  factors  associated  with  this 
apparent  unavailabili^? 

For  all  types  of  child  passenger 
protection  systems,  are  there  costs  or 
other  market  factors  that  inhibit  new 
design  and  construction?  Does  Standard 
213  have  a  significant,  negative  impact 
on  these  factors?  If  yes.  describe  how 
the  standard  influences  market  forces. 

Test  Surrogates 

Under  current  Standard  213  ' 

performance  requirements,  if  a  child 
protection  system  is  labeled  for  infant 
use  (from  birth  to  20  pounds],  NHTSA 
conducts  compliance  tests  with  the 
smaller  of  the  two  dummies  currently 
specified  by  NHTSA's  regulations,  i.e.. 
an  uninstnimented,  17.4-pound  dummy 
representing  a  six-month-old  child.  If  the 
system  is  labeled  for  toddlers  (20  to  SO 
pounds),  then  the  agency  conducts  its 
tests  with  the  other  child  dummy 
specified  by  NHTSA's  regulations,  i.e., 
an  instrumented,  33.3-pound  dummy 
representing  a  three-year-old  child. 

NHTSA  is  in  the  process  of 
developing  proposed  specifications  for  a 
20-pound,  instrumented  dununy 
representing  a  nine-month-old  child,  and 
for  a  47-pound,  instrumented  dummy 
representing  a  six-year-old  child. 
Because  many  manufacturers  label  their 
child  safety  seats  for  use  by  children  of 
a  broad  weight  range,  the  agency  is 
developing  these  surrogates  to  ensure 
that  toddler  and  booster  systems  are 
suitable  for  protecting  children  of 
difiierent  sizes  and  weights.  The  agency 
is  interested  in  objective  data  and 
empirical  information  describing  user 
experiences  with  child  safety  seats 
when  children  on  the  extremes  of  the 
range  are  placed  in  them.  Would  the 
development  of  additional  surrogates 
aid  in  appropriately  evaluating  these 
seats?  What  size  surrogates  would  serve 
as  the  most  useful  tests  devices,  and 
how  would  these  sizes  improve  the 
assurance  of  adequate  performance? 

A  child  protection  systems  inventor 
has  raised  the  question  of  whether  the 


size  of  the  smallest,  specified  test 
surrogate  is  a  factor  in  the  availability  of  ■ 
child  protection  systems  for  low  birth- 
weight  babies  and  very  small  children. 
The  agency  requests  comment  on 
whether  the  size  of  the  specified  test 
surrogates  affects  the  availability  of 
child  protection  systems  for  newborns 
and  children  under  17  poundsi 

Crash  Experience  With  Child  Safety 
Seats 

Crash  data  and  accident 
invest^ations  do  not  always  repeal  how 
well  child  safety  seats  perform  when 
they  are  properly  installed  and  used. 
NKFSA  continues  to  be  interested  in 
efficient  collection  of  useM  data  on 
child  protection  systems  performance  in 
actual  motor  vehicle  crashes,  l^e 
agency  seeks  information  from  the 
public  regarding  their  accident 
experiences,  and  suggestions  for 
improving  the  systematic  collection  of 
accident  and  injury  data  concerning  the 
performance  of  child  safety  systems. 

Accessories 

Recently,  the  agency  received  a  letter 
suggesting  that  NHTSA  explore  the 
growing  market  in  product  accessories 
for  child  passenger  protection  systems. 
This  market  includes  such  accessories 
as  attachable  sun  visors,  seat  pads, 
harness  comfort  attachments,  and  travel 
trays.  From  time  to  time,  NHTSA 
receives  letters  from  inventors,  lawyers, 
and  businesses  asking  the  agency  to 
give  its  opinion  of  whether  an  after- 
market  product  must  comply  with 
Standard  213.  Although  there  is  no 
current  safety  standard  applicable  to 
child  protection  systems  accessories, 
there  are  statutory  provisions  governing 
after-market  products  that  contain  a 
safety-related  defect  or  whose 
installation  reduces  the  safety 
performance  of  a  child  safety  system. 
(The  latter  provision  applies  only  where 
the  installer  is  a  motor  vehicle  or 
equipment  manufacturer,  distributor, 
dealer,  or  repair  business.) 

NHTSA  is  unaware  of  data  showing 
that  there  is  a  safety  problem  associated 
with  after-market  accessories.  The 
agency  requests  conunent  on  field 
experiences  with  these  products.  Do 
child  safety  system  accessories 
compromise  the  safety  of  these 
protective  systems?  Is  there  a  need  to 
set  performance  requirements  for  any  of 
these  products?  If  there  are  safety 
problems,  do  they  center  on  product 
misuse?  If  yes,  then  what  can  the  agency 
do  to  help -discourage  misuse? 

PartidpatioB  In  The  Public  Meetings 

The  agency  invites  members  of  the 


publia  the  pediaiolci  health  community, 
and  the  motor  vehicle  and  equipment 
industry  to  participate  in  these  meetings, 
and  to  comment  on  the  full  range  of 
issues  raised  in  this  notice. 
ProcMhval  Matters 

Persons  wishing  to  speak  at  a  public 
meeting  should  contact  Dr.  Kathleen 
McCuUoch.  whose  address  and  | 

telephone  number  appear  in  this         ' 
document  under  the  caption  "HM 
RNrnm  mrmmation  contact." 
Please  contact  Dr.  MoGolloch  l^  fuly  18, 
1968,  so  thatMfrSA  can  determine  the 
need  for  any  special  equipment,  and  can 
make  any  other  ^cial  arrangements. 
Each  participant  should  submit  a  broard 
outline  of  his  or  her  oral  presentation  by 
July  18, 1988,  and  limit  the  presentation 
to  10  minutes.  The  agency  will  accept 
written  comments  of  any  length.  If  the 
presentation  will  include  slides,  motion 
pictures,  or  other  visual  aids,  bring  at 
least  one  copy  to  the  meeting  so  that  the 
agency  can  include  them  in  ^e  pubhc 
record.  If  the  number  of  requests  for  oral 
presentations  exceeds  the  available 
time.  NHTSA  will  ask  prospective 
speakers  and  organizations  with  similar 
views  to  combine  presentations.  If  there 
is  time  availabe  at  the  end  of  the 
scheduled  presentations,  NHTSA  will 
permit  unscheduled  speakers  to  make 
statements. 

The  presiding  officials  at  the  meetiiig 
may  ask  questions  of  any  speaker,  and 
any  participant  may  submit  written 
questions  for  the  agency  panel,  at  its 
discretion,  to  address  to  other  meeting 
participants.  However,  there  will  be  no 
opportunity  for  participants  directiy  to 
question  each  other. 

A  schedule  of  participants  making 
oral  presentations  will  be  available  at' 
the  designated  meeting  room.  Please  be 
aware  that  the  agency  will  place  a  copy 
of  any  written  statement  in  the  docket 
for  this  notice.  Further  a  verbatim 
franscript  of  the  meeting  will  be 
prepared  and  placed  in  the  docket  as 
soon  as  possible  following  the  meeting. 

An  interested  person  can  submit- 
written  comments  on  the  issues  set  out 
in  this  notice,  for  inclusion  in  the  docket. 
Unless  a  person  is  requesting 
confidential  treatment  for  information  in 
his  or  her  submission,  the  person  need 
not  submit  more  than  one  copy  of  the 
comments.  However,  the  agency 
requests  that  ten  be  submitted.  If  a 
person  wishes  to  be  notified  when 
NHTSA  receives  his  or  her  comment, 
the  person  should  enclose  a  stamped, 
self-addressed  postcard. 


:» 


iMued  on:  nne  23, 1968. 
AtWeDnbyjl 

Associate  Aathinistnitorfbrf^ans  and  Policy 
(FR  Doc.  86-14514  Piled  6-27-88: 8:45  am] 
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Internal  R< 


OF  THE  TREASURY 


Service 


19m  Magnftic  Tape  FMiig  Test;  Form 
1040NR,  Ir 


AQBKBV:  Inlj^l  Revenue  SAvice. 
Treasury. 

MCnoit  ^oi^  lOWNRf  Ma^ietf clape 
filing  test 


:  The  Internal  Revenue  Service 
is  planning  t^  conduct  a  pilot  progranr 
during  the  1989  filing  period  for  KMOrai 
Returns  (U.&  Nonresident  Alien  tncome 
Tax  Retumslwith  schedules  D  and  E 
and  Form  47S7  to  be  filed  via  magnetic 
tape.  This  pifot  program  will  be    ^ 
available  wtlthout  geographic  limitation, 
although  all  processing  will  be 
centralized  at  the  Internal  Revenue 
Service  Gentler  in  Philadelphia. 
Pennsylvan^^.  Participants  must  have 
secured  prie^  authorization  from  tha  . 
Internal  Rai^nue  Service  (IRS). 
Interested  parties  can  obtain  copies  of 
the  draft  fevenue  procedures  by  writing 
or  calling  IRS.  These  draft  procedures 
will  be  avauible  by  Octobet- 15. 1988. 
Ckimments  ^h  the  pilot  pragram  ate^r.:;^.-. 
welcome,    i  i  •■■"'■:•  -^  -' 

DATC:  Expr^isiens  of  inteiMt-ara 
requested  b^  November  15, 1988. 
ApplicationiBi  to  participate  must  be 
received  by  December  31, 198& 
AOORESS:  I]|i(«ctor.  Internal  Reyenue 
Service,  Phflfdelphia  Service  Center, 
P.O.  Box  24^  Drop  Point  43a  Bensalem, 
PA  19020,  Aillention:  Magnetic  Tape' 
Coordinator.  Telephone:  215-800-7168 
(not  a  toU-CMe  number). 

supmementIuiv  mrmmation:  The 

Internal  Revenue  Service  is  receiving  an 
increasing  Htmber  of  computer  prepared 
returns,  and  Is  exploringmethods  to  use 
the  flexibili(:  r  provided  by  computer 
preparationi  o  achieve  efficieacieft  of 
processing,  rfhe  Internal  Revenue 
Service  (iR$  is  planning  a  pilot  test  to . 
encompass  the  Hling  of  Form  104(MR  via 
magnetic  tape.  These  returns  «viU  be 
filed  begii|ii^  in  lune  1989. 

Maignetictlbpe  filing  eliminates  most 
of  the  maniul  processes  required  by  RS 
to  handle  ptper  documents,  which  will 
increase  thd  Quality  of  the  final  product. 


speed  up  the  processing  and  reduce 
unnecessary  correspondence.  For  those 
filers  who  file  Form  1040NR  returns  and 
are  interested  in  participating  in  the  test, 
the  draft  revenue  procedure  should  be 
available  by  October  15, 1988. 
Generally,  the  revenue  procedures  will 
call  for  the  filing  of  returns  on  mayietic 
tape  of  all  the  data  currently  supplied  on 
the  paper  return,  including  tfios? 
schedules  and  forms  which  usually 
accompany  the  return.  Additionally, 
filers  will  be  required  to  sctndto  the  IRS 
a  separate  form  with  certain  key 
information  from  the  return  and  the     > 
signatants  of  the  taxpayer  and  preparer. 
A  coosqtidated  form  has  been  approved 
by  the  IRS  enabling  preperers/^ert  to 
transmit  the  required  information 
covering  multiple  returns  wiUi  a  siiigle 
set  of  signatures. 
DonSpagnuoio, 

Assistant  Regional  Commissioner.  (Data 
Processing).  ^ 

(PR  Doc.  88-14543  Filed  ft-27-88<  8:45  am] 
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UNITED  STATES  INFORHATION 
AGENCY 

A  Qranfta  ProfjNM  for  Pifvale  twi  roi'* 
PromOrganiiaUone  In  Support  of 
International  Educational  and  Cultural 
ActhrttiMi 

The  United  States  Information  Agency 
•  (USIA)  announces  a  prdgram  of 
selective  assistence  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  organizations  \\ 
the  Private  Sector..The  program  is 
designated  to  increase  mutaal 
understanding  between  the -people  of  the 
U.S.  and  other  countries  and  to 
strengthen  the  ties  which  unite  our 
societies.  The  information  collection 
involved  in  this  solicitation  is  covered 
by  0MB  Clearance  Number  3116-0175. 
entitled  "A  .Grants  Program  for  Private. 
Non-Profit  Organization  in  Support  of 
International  Educational  and  Cultural 
Activities,"  announced  in  the  Federal 
Register  June  3, 1987. 

Ftiyate  Sector  Organizations 
interested  in  working  cooperatively  with 
USIA  on  the  following  concept  are  ■ 
encouraged  4o  so  indicate: 

Foundations  of  Democracy: 
Constitutionai  Guarantees  of  Freedom 
of  Speech  and  Freedom  of  the  Press 

The  Office  of  Private  Sector  Programs 
will  assist  in  supporting  a  workshop  that 
will  celebrate  the  Bicentennial  of  the 


U.S.  Constitution  and  on*  hundred  yean 
of  democracy  in  Costa  Rica  by  bringing 
fort>'-8ix  news  media  publishers  and 
editors,  political  party  leaders,  and 
leaders  of  igovernment  information     - 
bureaucracies  from  fifteen  countries  to 
San  Jose.  Coste  Rica.The  participants 
will  discuss  issue*  concerning  freedom 
of  expreMion  with  experts  on  the 
subject  from  sudi  fields  asfdumelism, 
constitutional  history,  political  science, 
and  American  Studies.  Participants  from 
Spain  and  latin  America  (Colombia. 
Mexico,  Panama.  Venezuela,  Brazii> 
Peril,  Argentina,  Uruguay,  Chile, 
Nicaragua,  Honduras,  Guatemala.  El  ' 
Salvador,  and  Costa  Rica)  will  be 
selected  by  USIA-representetives 
abroad- Tliis  program  will  focus 
primarily  on  disciissions-of  the 
institutional  structures  that  ensure  and 
support  freedom  of  speech  and  freedom 
of  the  press  in  newly  formed 
democraciies  and  political  systems  in    - 
transitioa  The  three-day  workshop, 
conceived  and  executed  by  a  U.S.  not- 
for-profit  institution  in  cooperation  with 
a  host  institution  in  San  Jose,  is 
scheduled  for  December  1988.   ■ 

USLA  is  most  interested  in  working 
with  organizations  that  show  promise 
for  innovative  and  cost-effective 
programming;  and  with  organizations 
that  have  potential  for  obteining  private- 
sector  funding  in  addition  4o  uisiA 
support.  Organizaticfns  must  have  the 
substantive  expertise  and  logistical 
capability  needed  to  successfully 
develop  and  conduct  the  above  project    - 
and  should  also  demonstrate  a  potential 
for  designing  programs  which  will  have 
'  |sttng  impact  on  their  participants. 

iterested  organizations  should 
submit  a  request  for  complete 
appucation  materials — postmarked  no 
lateMhan  twenty-one  days  from  the 
date  of  this  notice — to  the  address  listed 
below.  The  Office  of  Private  Sector 
Programs  will  then  forward'  a  set  of 
materials,  including  proposal  guidelines. 
Mease  refer  to  this  specific  program  by 
name  in  your  letter  of  interest 

Office  of  Private  Sector  Programs, 
Bureau  of  Educational  and  Cultural 
Affairs  (ATTN:  Initiative  Programs, 
Foundations  of  Democracy),  United 
States  Information  Agency,  301  4th 
Street  SW.,  Washington,  DC  20547 

Robert  Mods  Smib, 

Director,  Office  of  Private  Sector  Programs. 

[FR  Doc.  e»-^14499  Filed  6-27-88: 8:45  am) 
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Sunshine  Act  Heelings 


TNs  secttm  d  tw  FEDERAL  REGieTER 
cootains  noticas  of  meetings  puMeteed 
under  the  "Government  in  ttw  Suoshine 
ACT'  (Pub..L  94-40^  5  U-SjC.  SS2b(eK3). 


EOIML  BWIOVMENT  OPPOfmiNnT 


DATE  AND  TMK:  2:00  pjiL  (eastern  time) 
Wednesday,  July  6. 1986. 

PUkce  Oarence  M.  Mitchell,  Jr.. 
Conference  Room.  No.  200-Caa  the  2nd 
Floor  of  the  Colombia  fiaaa  Office 
Building.  2401  "E"  Street.  NW, 
Washington,  DC  205€7. 

STATUft  Part  of  the  Meeting  wiH  be 
Open  to  the  Public  and  Part  will  be 
Closed  to  the  Pubtic. 

MATTanTOBE 


Opaal 

1.  Annoiuicatent  of  Netatian  Vote(s)L 

2.  A  Report  on  CommbMon  Oper*tiORs 

(Optional). 

3.  Revision  of  §  1601  J()  of  the  Commission'* 

Procedural  Regulations. 

4.  Advance  Notice  of  l¥opo3ed  Rulernaking 

OB  Eariy  Retirement  Plans. 

CloMMtSflMkia  i 

Litigation  Audioriiatiaa:  General  Counari 
RecommendBtiona 
Note<— Any  matter  not  cHacoased  or 
concluded  may  be  carried  over  to  a  later 
meeting,  (h  addition  to  publishing  notices  on 
the  EEOC  Commission  meetings  in  the 
Federal  Register,  die  Cbmmission  also 
provides  a  recorded  amiouncement  a  full 
week  in  advance  am  firtwre  Commission 
sessions.  Please  telephone  (20lQ  634-0748  at 
all  times  for  iofbrmation  on  these  neeltaigf .) 

COKTACT  PERSOW  RM  NONE 
iwroiiMATioiL  Frances  M.  Hart 
Executive  Officer.  (202)  t34-4ffM. 

Date:  June  23, 1968. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat 
(PR  Doc  8ft-14588  Filed  6-21-88;  11;14  amj 
rnxim  COOC  S790.S6-M 

FEDEKAL  MNE  SAFETY  AND  HEALTH 


June  22, 1988 

TIME  AND  date:  lOHX)  a  JB..^  Wednesday. 
June  29. 1988. 

place:  Room  60a  1730  K  Street.  NW.. 
Washington,  DC. 

STATtiS:  Open. 

MATTEIIS  TO  BE  CONSIOERED:  The 

Commission  will  bear  oral  argument  on 
the  following:  - 


1.  W^adBtfCM  V. OMgem  MtamHankM. 
IVioGAester  GMbhb  etc:.  DKhet  No.  WKVA 
as~»-D.  (Issues  iMiHde^wh^Aer  tbs  |iidB» 
erred  in  Rnding  that  the  operator  did  not 
discriminate  against  the  compkint  in 
violation  of  section  10S(cKl}  of  the  Mine  Act 
30CFRa5(c)(in. 

Any  person  intending  to  attend  this 
hearing  who  reqidrea  q>ecial 
accessibility  features  and/or  auxiliaiy 
aids,  sncfa  as  sign  langoage  interpteters. 
must  faifarm  the  Coaradsslon  hi  advance 
of  those  needs.  Sob^  to  20CFR 
270&iaO(a)(3)  and  270e.»n(e). 

TIME  AND  DATE:  Immediately  following 
oral  argument. 

STATUS:  Closed  [Pursuant  to  5  U.SX1 
562b(c){10)J. 

MATTERS  to  BE  CdNSIDERnc  The 

CommissiQn  will  consider  and  act  upon 
the  following: 

1.  Wilfred  Bryant  v.  Dingess  Mine  Service, 
etc..  Docket  No.  WEVA  65-34-D.  (See  oral 
argument  listing] 

2.  Secretary  ^  Labor  ex  nA.  {oseph  Gaboesi 
V.  Western  PtedsARaK  Inc.,  Docfcet  No. 
WEST  8ft->»41.  (IssaeB  inekde  wkedwr  the 
iudge  erred  in  Rnding  that  the  operator  ihd 
not  discriminate  against  the  complaintsnt  in 
Violation  of  section  WS(c}^)  dl  the  Mine  Act. 
30  CFR  815(c)(1)). 

It  was  determtned  by  a  manimous 
vote  of  Commissioners  that  this  portion 
of  the  meeting  be  cloeed. 

CONTACT  PERBOH  POM  MOiK 
iNfORMiUlOW.  )ean  EUen  (202)  663-M29/ 
(202)  566-2873  for  TDD  Relay. 
JeanH.  BMsn, 

AgendoClerk. 

(PR  Doc.  88-14582  FHed  8-2^4)8;  10i28  am) 
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INTeWATieNAL  TIIMIB 

iuSITCSE-88-14] 

tlME  AND  date:  Wednesday,  July  6, 1988 
at  10:00  a.m. 

place:  Room  101. 500  E  Street.  SW.. 
Washington,  DC  20436. 

STATtM:  C^i^  to  the  public. 

M  ATTENB  TO  BR  eOHaaERHK 

1.  Agenda 
2.Mintttcs 

3.  Ratilkationa  . 

4.  Petitions  and  Comf^ints 

5.  Inv.  No.  731-TA-405(P)  (Sewn  Cloth 

Headwear  from  the  People's  Republic  of 
China) — briefing  and  vote. 

6.  Any  items  left  over  from  previous  agenda. 


VoL  53.  No.  124 
T^iesday.  |ua«  28^  188S 


CONTACTI 

B»ORiMTioiL  Kenaetb  K.  I 
Secretary.  (202)  2S2-100a 
Kenneth  R.  Maaon. 

Secretary. 
June  22. 1968. 

[FR  Doc.  88-14MI  Filed  6-24-88;  3:38  pm] 


INTERNATIONAL  TRADE  COMMMSIOM 

(U6nC  8E-«S-«SI 

TIME  AND  date:  Monday.  July  i1. 1088  at 
3:00  p.m. 

place:  Room  101. 500  E  Street  SW.. 
Washington,  DC  20436. 

STATUS:  Open  to  the  pnbUc 

MATTERS  TO  BR  CONSBBRBK 

1.  Agenda 
^  Minutes 

3.  Ratifications 

4.  Petitions  4nd  Oamphints;  Certrin 

ElectrOBic  Part  Games  (DochlNnmbsr 
1450)- 

5.  Inv.  No.  731-TA-Me-4aB  (P)  (Eleetnilytie 

MangBBSse  Diexids  ban  Creeco, 
Ireland,  and  jiapaa)-4iriefliig  and  vole. 

6.  Any  items  left  over  from  previous  agenda. 

mformation:  Kenneth  R.  Mason,         | 

Secretary.  (202)  2S2-100a  | 

Kenneth  R.  Masoa^ 

Secretary. 

)une22.1988L  '   ■■■'.  '"'  -'• 

[PR  Doc.  88-14842  Piled  S-SiMS;  &9Spm| 
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NUCLCAR  RRQULATORV « 

DATE:  Weeks  of  June  27.  July  4. 11.  and 
iai968. 

:CaaHnissioiiefs' CMiierence 
.  11555  RodndHe  Pike.  RockvlHe. 

Maiyhnd. 

STATUB:  Open  and  Closed. 

MATTERC  TO  BE  CONSIDERROe 
WeahaflHwS? 

hkmday,  June  27 

10:dO~aim. 
Briefing  on  Proposed  Rule  on  Early  SHe 
Permits;  Standard  Design  Oertification; 
and  Combined  ucenses  for  Nuueur 
Pvwer  Reactors  (Public  Meeting} 

Wednesday,  June  29 

ItkOb  a.m. 
Initial  Briefing  by  the  Advisory  Committee 
'  on  Nticlear  Waste  (Public  Meeti^ 

11:90  a.m. 


.j^;!5*r'^7"''"  -; 
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Affirmatiofi/Discusaion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  |uly  «— Teotative 

Tuesday.  /ufy\5         \ 

2:00  p.m.       | ; 
Brieflng  ort  Kccountability  of  Radioactive 
Material  Used  by  Material  Licensees 
(Public  Meeting) 

Wednesday,  July  8 

10900  a.m.      I 

Briefing  oi{  EEO  Program  (Public  Meeting) 
1  ■ 
Thursday.  Id 

2.-00  p.m. 
BrieRng  oii  Continuity  of  Government 
Handbook  (Closed— Ex.  1) 
3:30  pjn. 
Aflirmation/Discussion  and  Vote  (Public 
Meeting)  lif  needed) 

Week  of  |ulf  ill— Tentative 

TiMsday,  Julu^lZ 

lOdOa.m.     I 

Annual  Bluffing  by  INPO  (Public  Meeting) 
zxn  p.m. 

Briefing  on  Policy  Paper  for  Plant  Life 
Extensi<>a  (Public  Meeting) 

Wednesday,  uily  13 


t 

on  Con 


1:00  p.m. 
Periodic 

and  Fue  I 


efing  on  Operating  Reactors 
Facilities  (Public  Meeting) 


',/tl^t4 


Thursday, 

10M)a.m. 
Brieflng  oil  k^nal  Rule  on  10  CFR  50.4&— 
ECCS  AU:eptance  Criteria  (Appendix  K) 
(Public  Meeting) 


efing  by  Advisory  Committee 
I  >r  Safeguards  (ACRS)  (Public 


/Discussion  and  Vote  (Public 
(if  needed) 


24)0  p.m. 
Periodic  I 
on  Reac 
Meetin 
3:30  p.m. 
ARirmatii 
Meetir 

Friday,  July  \ 

10:00  a.m. 

Brieflng  o^  {Matters  of  Common  Interest 

I     Betweea  NRC  and  EPA  in  the  Regulution 

I      of  Radiological  Hazards  (Public  Meeting) 

Week  of  |ulV  |18— Tentative 

Thursday,  liiiv  21 

lOM)  a.m.     '  [ 
Brieflng  od  jCurrent  Status  of  Nuclear 
Material!  Transportation  (Public 
Meeting)! 
240  p.m. 

Briefing  q<  ijlndividual  Bant  Examinations 
Generic!  ^tter  (Pqblic  Meeting) 
3:30  pjn. 

Affimiati(i4/Oi>cu8siqn  and  Vote  (Public 
'  Kfeeiihf )  (if  needed) 

Fridn^hdy^ 


\*y.T~- 


'i:^<:t 


Briefing  on  Interim  Report  on  BWR  Mark  I 
Containment  Issues  (Public  Meeting) 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reser\'ed  basis.  Supplementaiy  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  spiscific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERMFV  THE  STATUS  OF  MECTINOS 
CALL  (RECORDMO)  (301)  492-02S2. 
CONTACT  PERSON  FOR  MORE 

information:  William  HiU  (301)  492- 

1681. 

William  M.  1110,  Jr.. 

Office  of  the  Secretary. 

lune  23, 1968. 

[FR  Doc.  88-14634  Filed  &-24-68:  3:00  pm] 

MLLMO  COW  TCSa-OI-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold.the  following  meeting  during 
the  week  of  July  5, 1988. 

An  open  meeting  will  be  held  on 
Thursday,  July  7, 1988.  at  10:00  a.m..  in 
Room  1C30. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thiu-sday,  July  7. 
1988.  at  10:00  a.m.,  will  be: 

1.  Consideration  of  a  two-part 
recommendation  from  its  Division  of  Market 
Regulation  concerning  predispute  arbitration 
clauses  in  broker-dealers'  agreements  with 
their  customers.  First  the  Commission  will 
consider  a  recommendation  that  it  propose 
an  amendment  to  the  Securities  Exchange 
Act  of  1934  that  would  prohibit  a  broker- 
dealer  from  conditioning  investor  access  to 
brokerage  services  on  the  signing  of  a 
predispute  arbitration  agi«ement.  The 
Commission  will  also  consider  whether  to 
send  a  letter  to  each  of  the  securities 
industry's  self-regulatory  organizations  that 
currently  operates  an  arbitration  system 
requesting  that  they  consider  using  their 
broad  rulemaking  authority  to  take 
independent  action  to  effect  the  same  result. 
For  further  information,  please  contact 
Robert  A.  Love  at  (202)  272-3064. 

2.  Consideration  of  whether  to  authorize  for 
publication:  (1)  A  release  adopting 
aiftendments  to  Regulation  S-X  that  would 
require  accountants'  reports  included  in 
Comoiissioo  filiqgs  tat>e  signed  by  an 
independent  accountant  who  wUhin  the  last 
Hirecr  y^ars'lias  undergone  a  peer  review  of 
its  accounting  and  auditing  practice,  arid  (2)  a 
release  pubKshihg  foncomment  proposals  to 
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specify  procedures  to  be  used  to  review  en 
accountant's  audit  work  pending  the 
accountant's  compliance  with  peer  review 
requirements  when  the  accountant  first 
becomes  subject  to  the  requirement  due  to 
accepting  a  Commission  registrant  as  a  client 
or  a  current  client  becoming  a  Commission 
registrant  For  further  information,  please 
contact  John  Herman  at  (202)  272-213a 

X  Consideration  of  whether  to  issue  for 
comment  proposed  rules  to  require  that 
registrants  include  a  report  by  management 
in  Forms  10-K  and  annual  reports  to 
shareholders.  The  management  report  would 
acknowledge  management's  responsibilities 
for  the  financial  statements  and  internal 
control,  discuss  how  these  responsibilities 
were  fulfilled  and  provide  management's 
assessment  of  the  effectiveness  of  the 
registrant's  internal  controls.  The  registrant's 
independent  accountant  would  be  associated 
with  management's  assessment  of  the 
effectiveness  of  internal  controls  through  its 
existing  responsibilities  under  generally 
accepted  auditing  standards.  For  further 
information,  please  contact  John  W.  Albert 
Omce  of  the  Chief  Accountant  at  (202)  272- 
2130  or  Howard  P.  Hodges,  Division  of 
Corporation  Finance  at  (202)  272-2553. 

4.  Consideration  of  whether  to  adopt  an 
amendment  to  Rule  2(e)(7)  of  the 
Commission's  Rules  of  Practice  to  provide 
that  Rule  2(e)  proceedings  shall  be  public 
unless  the  Commission,  on  its  own  motion  or 
after  consideration  of  the  request  of  a  party, 
otherwise  directs.  For  further  information, 
please  contact  Emily  P.  Gordy  at  (202)  272- 
2422. 

5.  Consideration  of  whether  to  adopt 
proposed  Rule  19c-4  which  would  add  to  the 
rules  of  national  securities  exchanges  and 
national  securities  associations,  a  prohibition 
on  an  exchange  listing,  or  an  association 
authorizing  for  quotation  and/or  transaction 
reporting  on  an  inter-dealer  quotation  system, 
the  common  stock  or  other  equity  security  of 
a  domestic  issuer  if  the  issuer  issues 
securities  or  takes  other  corporate  action  that 
would  have  the  effect  of  nullifying, 
restricting,  or  disparately  reducing  the  per 
share  voting  rights  of  any  common  stock  of 
such  issuer  registered  under  section  12  of  the 
Securities  Exchange  Act  of  1934.  For  further 
information,  please  contact  Stephen 
Luparello  at  (202)  272-2891  or  Sharon  Itkin  at 
(202)  272-2451. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  haven  been  added,  deleted 
or  postponed,  please  contact:  Kevin 
Fogarty  at  (202)  272-3195.    . 
lonathan  G.  Katz, 
Secretary. 
)une23.19B& 

(FR  Doc  8B-I4S56  Filed  6-23-88: 4:55  pm] 
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Part  II 


Environmental 
Protection  Agency 

Premamifacture  Notiee^  Monthly  Status 
Report  for  February  1986 


BEST  COPY  AVAILABLE 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-53103;  FRL-3396-7] 

Pramanufactur*  Notices;  Monthly  I 
Status  Report  for  February  1968    I 

AOENCV:  EnvironineDtal  Protection 

Agency  (EPA). 

action:  Notice.  1 

summary:  Section  5(d)(3)  of  the  Toxu: 
Substances  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  requests  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
February  1988. 

Nonconfidential  portion  of  the  PMNs 
and  exemption  requests  may  be  seen  in 
the  Public  Reading  Room  NE-G004  at 
the  address  below  between  8:00  a.m. 
and  4.-00  pjn.,  Monday  through  Friday, 
excluding  legal  hohdays. 
ADoncae:  Written  comments,  identified 
with  the  document  control  nimiber 
"(OPT&-53103)"  and  the  specific  n«4N 
and  exemption  request  number  should 
be  sent  to:  Document  Processing  Center 
(TS-790).  Office  of  Toxic  Substances, 
Enviroimtental  Protection  Agency.  Room 
Lr-100. 401  M  Street  SW..  Washii^on, 
DC  2046a  (202)  554-1305. 
KM  FURTHOI  aiRMWATION  contact: 
Mleody  Cleland-Hamnett. 
Premanufacttire  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances, 
Environmental  Protecdon  Agency.  Room 
E^l.  401 M  Street  SW.,  Washington. 
DC  2046a  (202)  382-3725. 

SUPfLEMENTAHV  mfommtwn:  The 
monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C  2504)),  will  identify:  (a)  PMNs 
received  during  February;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  February;  (c)  PMNs 
for  which  the  notice  review  period  has 
ended  during  February:  (d)  chemical 
substances  for  which  EPA  )ias  received 
a  notice  of  commencement  to 
manufacture  during  February;  and  (e) 
I^4Ns  for  which  the  review  period  has 
been  suspended.  Therefore,  the 
February  1968  FMN  Status  Rep(»rt  is  ! 
being  published.  j 

Publication  of  the  monthly  status 
reports  for  PMNs  have  been  delayed  due 
to  a  computer  sorting  error,  which  has 
been  corrected.  A  cumulative  October 
1987  through  January  1988  report  is 
currentiy  being  prepared,  and  will  be 


published  shordy.  This  report  for 
February  1988  reflects  the  correction  of 
the  error  and  reestablishes  the  monthly 
sequential  publication  of  the  PMN  status 
reports. 

Date:  June  1, 19ea 

OouglMSeiiera. 

Acting  Chief,  Public  Data  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances. 

Premanufacture  Notice  Monthly  Status 
Report  February  1988 

I.  243-  Premanufacture  Notices  and 
Exemption  Requests  Received  Dur- 
ing the  Month 


P8S-0W1 
P88-0e90 

pas-oesi 
pss-oesz 
pss-oses 

PB8-d6e4 

pse-oess 
pss-oess 

P8S-0e97 

P88-aeee 

r  Bo*n)QBO 
PUMTOO 
P  88-0701 
P88-0702 
P88-0703 
P88-0704 
P88-O70S 
Pe»-07q6 
P88-0707 
P88-a708 
P8S-0709 
P8S-071O 
PaS-OTIl 

p»4tm 

P8S-0713 
P8»'0714 

Pss-ens 
psfr'ons 

P8ft.e717 
PBStOTIS 
P8S-0719 

pas-OTao 

P 68-0721 
P88-0722 
PS8-0723 
PaS-072« 
Pafr.0725 
P8S-072e 
P 88-0727 

pas-e72s 
Pflem729 
Pas-orao 

P8»-07aH 
P8S-0732 
P8S-0733 
P8S-07M 
P8B-073S 
PSS-OTSe 
P88-0737 

Pastas 

P 88-0798. 
P 88-0740 
P88;«741 
P 88-0742 
P 86-0743 
P  88-0744 
PA-074S 
Pas-OMS 
P  88-0747 


PMN  No. 


P 88-0748 
P 88-0748 
P88-07S0 
P 88-0751 
P 68-0752 
P 68-0753 
P 88-0754 
P88-075S 
P 68-0758 
P  68^0757 
P  68-0758 
P 88-0759 
P 68-0760 
P  68-0761 
P88-0762 
P 88-0763 
P 88-0764 
P  88-0766 
P88-07ee 
P 68-0767 
P68-0768 
P88-07e8 
P88-0770 
PSS-OTTI 
P6e-0772 
P68-0773 
P 66-0774 
P8S-0r^ 
P68-0776 
P88-0777 
PaS-OTTS 
P66-0779 
P  88-0780 
P 88-0781 
P 68-0762 
P88-0783 
P 68-0784 
P88-078S 
P 68-0766 
P  68-6787 
P 68-0788 
P68-078e 
Pa8-0790 
P88.07S1 
P68-07S2- 
P88-0783 
P88-07M 
Pa8-07S6 
P88-0788 
.Pfle-0797 
P.  88-0798 

P88-orae 

P88-OI0O 
P8e-0B01 
P8fr:0e02 
P88-080a 
P88-0SO4 
PSSi^Mtt 
P88::08a8 


P88-0607 

P88-0S70 

P88-080e 

P86-0671 

P88-080e 

P 66-0872 

P  88.0810 

P 68-0673 

PSS^Kll 

P  68-0674 

P  88-0812 

P  68.0875 

P 88-0813 

P86-087e 

P 88-0814 

P 88-0877 

P 68-8816 

P88-Oe78 

P 88-0618 

P 88-0879 

P  88.0817 

P88-O880 

P 86-0816 

Psa-oesi 

P 88-0810 

P88-0682 

P88-0e2O 

P86-06S3 

P88-0821 

P68-0664 

P88-0622 

P88-a88S 

P88-0e23 

P88-068e 

P68-0e24 

P66-0887 

P88-062S 

P88-0688 

P68-0826 

P68-O880 

Pa8-0627 

P68-08eO 

P88-0e28 

P86-0601 

Pa8-<I62S 

P884ne2 

P88-(MKM) 

P8».O803 

P68-oen 

Pm-OK* 

P68.0632 

P88-0606 

P68-0e33 

P88-0806 

P88-06M 

P88.0607 

P88-083S 

P68-0e68 

PS^^WB 

P6».Oe09 

P 88-0837     . 

P884n00 

P88-0838 

pas-oooi 

P68-0639 

P88-0902 

P6e-0B40 

Pas-osoa 

P 88-0841 

Pa8-0604 

P  88-0842 

P 88-0018 

P88-0e43 

P88-0866 

P86-0844 

Y  66-0106 

P  88-0845 

Y  88-0107 

P88-084e 

Y  88-0108 

P 88-0847 

YBft.0100 

P68-0848 

Y  88-0110 

P88-a840 

Y8fr«lll 

pss-oeso 

Y  88-0112 

P 68-0851 

Y  88-0113 

P8e-0852 

Y  88-0114 

P88-0863 

Y  88-0115 

PS8.e8S4 

Y6ft4nie 

P8IMIBS6 

Ya8<M17 

P88-0e66 

Y  88-0118 

P88-mS7 

Y  88-0119 

P68-0808 

Y  88^20 

P88-086S 

Y  88-0121 

Pasmeeo 

Y  88-0122 

pss-oem 

Y  88-0123 

pa8-oe62 

Y  88-0124 

P88r0883 

Y  88-0125 

P88-08e4 

Y  88-0128 

P88-0865 

Y88^n27 

vas^Mes 

Y  68-0126 

P88-0867 

Y  88-0129 

P88-ee68 

Y  68-0130 

Pas^Mee 

N.    151    PneMANUFACTURE   NOTICES   RE- 
CEISfEO  PREVKHIStV  AND  STHX  UNDER 

Review  at  the  End  of  the  Month 


PMNNa 

pss-oeee 

P86-0082 

-.  P6t-U82 

P8e-0294 

P«*7llS3 

P864>296 

P.85-0^8 

P88-O602 

KSS-OSSB 

P 88-1678 

P8S-aB3«- 

P 88-1188 

P8s.eBig 

P 86-1235 

.   P8S-071S 

P 08-1358 

.P«M»41 

P 86-1440 

F'aMoe9 

P  86-1002 

P^ft4088 

P86-1803 

,J»  86-0087      - 

P66-MKM 

P  80-1607 

P86-tn2 
P 87-0067 
P  87-0058 
P  87-0059 
P 87-0008 
P  87-0105 
P87-Ot97 
P  87-0198 
P  87-0190 
.P  87-0200 

P87-oan 

P 87-0318 
P  87-0323 
P  87-0320 
P  87-06*7 
P87-0S48 
P  87-0649 
P  87-0040 
P  87-0641 
P  87-0642 
P  87-0723 
P  87-0752 
P  87-0770 
P  87-0794 
P  87-0930 
P  87-0931 
P  87-0963 
P  87-0971 
P  87-0973 
P  87-1028 
P  87-1041 
P 67-1088 
P 87-1104 
P  87-11S9 
P  87-1192 
P  87-1201 
P  87-1226 
P  87-1227 
P  87-1272 
P  87-1273 
P 87-1316 
P  87-1319 
P  87-1337 
P  67-1379 
P  87-1417 
P  87-1438 
P  87-1437 
P 87-1471 
P  87-1542 
P  87-1546 
P  87-1547 
P 87-1548 
P  87-1549 
P  87-1553 
P  87-1555 


t> 


PMNNo. 


P  87-0290 
Y88-0B19 


'   '■■■  .    •    ..•■?■  \  ■rr'.T  ctl  .;:i|!  .icrv  A  -r?-''-        - 
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P  87-1673 
P  87-1678 
P 87-1*77 
P  87-1679 
P  87-1680 
P 87-1694 
P 87-1758 
P 87-1760 
P 87-1789 
P  87-1770 
P 87-1784 
P 87-1787 
P  87-1613 
P  87-1814 
P  87-1830 
P  87-1865 
P 87-1872 
P 87-1879 
P  67-1881 
P  87-1682 
P 87-0049 
P88-0059 
P88-a079 
P88-00e3 

psfr-^mo 

P  88-0134 
-P  68-0138 
P8fr«56 
P 88-0157 
P 88-0179 
P  88-0181 
P 88-0182 
P 88-0183 
P 88-0195 
P 88-0212 
P  88-0217 
P88-0225 
P 88-0244 
P88-0245 
P88-e262 
P88-0263 
P  88-0275 
P88-0288 
P88-0290 
P 88-0319 
P88-0320 
P88-0348 
P88-0353 
P8»-0387 
P88-0388 
P88-0393 
P88-039S 
P 88-0410 
P86-0436 
P86-0465 
P88-0468 


P88-0S1S 
P88-0S22 
P 88-0647 
P88-0Se7 
P88-0S68 
P 88-0576 
Pa8-069e 

P88-aeo2 


PSB-0e06 
P8»-0806 

P88-0822 
P86-a640 
P88-0e58 

pas-pws 

P 88-0671 


III.  1982  Premanufacture  Notices  and 
Exemption  Request  for  Which  the 
Notice  Review  Period  has  Ended 

DURING  THE  MOflTH 

[ExpraUon  of  Hw  nolioe  review  period  does  not 
ajgnMylhat  Ihe  chemical  4)as  been  added  to  the 
mventofy.] 


PMNNo. 


Pa&-0029 
P 88-1315 
P 86-1648 
P 87-0571 
P  87-0004 
P  87-1265 
P  87-1484 
P  87-1710 
P  87-1711 
P 87-171* 
P  87-1714 
P  87-1716 
P  87-1718 
P87-in9 
P 87-1720 
P  87-1721 
P  87-1723 
P  87-1724 
P 87-1725 
P  87-1728 
P  87-1727 
P  87-1728 
P 87-1729 
P 87-1731 
P 87-1733 
P 87-1734 
P 67-1740 
P 87-1741 
P 87-1742 
P  87-1743 
P  87-1746 
P  87-1785 
P  87-1893 
P  87-1894 
P8a-00S8 


P  88-0144 
P 88-0177 

pa»-oiao 

P 88-0190 
P  88-0191 

paMn92 

P  88-0193 
P  88-0194 
P 88-0196 
P 86-0197 
P  88-0196 
P 86-0199 
P86-0200 
P86-0201 
P88-0202 
P88-0203 
P88-0205 
P88-0206 
P 88-0207 
P88-020e 
P88-0209 
P  88-0210 
P 88-0211 
P  88-0213 
P  88-0214 
P  88-0215 
P 88-0216 
P  88-0216 
P 88-0219 
Pa8-0220 
P88-0221 
P88-0222 
P88-0223 
P88-0224 
P86-0226 


P88-0227 
P88-OZ28 
P88-0220 
P88-023e 
P88-0231 
P88-0232 
P88-0233 
P88-0234 
P88-023S 
P88-023B 
P  88-0237 
P86-0238 
P88-0239 
P88-0240 
P88-0241 
P  88-0242 
P88-0243 
P88-0246 
P88-0247 
P88-0248 
P88-0249 
P88-02S0 
P88-0eSl 
P88-02S2 
Pa8-02S3 
P88-02S4 
P88-02S5 
P88m29e 
P  88-0257 
P88-02S8 
P86-02S9 
P8S-02eO 
P88-0261 
P86-0264 
P86-0286 
P88-0286 
Pa8-0268 
P88-0268 
P88-0271 
P86-0272 
P 88-0274 
P86-0278 
P88-0277 
P88-0278 
P88-0279 
P88-0281 
P88-0282 
P88-0283 
P88-0284 
P88-028S 
P88-0286 
P88-0287 
P88-0289 
P88-0291 
P88-0292 
P88-0293 


P88-0294 
P8MI295 
Pa8-0296 
P8B-aZ97 

pas-oiaa 
P8»-oag 

P86-O30O 

P8B-0301 

PSMUOZ 

P88-0303 

P88-030S 

P88-0808 

PI 

PI 

P88-O300 

P 86-0310 

PaMnn 

P 88-0812 
P88-On3 
P 88-0814 
P  88-0918 
P 88-0317 
P884»18 
P88-0321 
P88m322 
Pa8-0323 
P8MB24 
P8MI625 
P88-032B 
P86-0327 
Y88-0072 
YBMIOTS 
Y88-0O7B 
Y86-0079 
Y88-0001 
Y8B-00B2 
Y88-a003 
Y8e-0094 
V88-0005 
Y88-a006 
Y88-0097 
Y80-00e8 
Y88-0009 

Y  88-0100 
Y 88-0101 

Y  88-0102 

Y  88-0103 
Y88-0104 
Y 86-0105 

Y  88-0107 

Y  88-0108 

Y  88-0100 

Y  88-0110 

Y  88-0111 

Y  88-0115 


2  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  ToIMIanufacture 


MenMy/generic  name 


Trione/Re-455SO.. 
GPolyesier 


Oateof 
commencement 


Mar.  31.  1967. 
Dec.  1. 1987 


V.  33  Premanufacture  Notices  for  Which  the  Period  Has  Been  Suspended 


PMNNo. 


P  87-1759 
P  87-1767 

Pe8-oose 

P  68-0129 
P  88-0181 
P  88-0217 


P68-0244 
P88-0245 
P8»-0282 
P88-0263 
P88-O270 
P  88-0275 


P88-0288 
P88-0290 
P  88-0319 
P88-0320 
P88-0772 
P8fr-0773 
Y88-0021 


Y  88-0022 
Y88-a023 
Y88-0024 

Y  88-0103 

Y  88-0106 

Y  88-0112 

Y  88-0113 


Y  88-0121 

Y  88-0122 
¥88-0123 


Y  88-0114 
Y88^m« 

Y  88-0117 

Y  88-O120 

(FR  Doc.  88-13213  Piled  fr-27-88:  &45  am] 
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Federal  Aviation  Administration 

14  CFR  Part  71 

Establishment  of  Airport  Radar  Service 

Areas;  Hnal  Rule 


/  VoMt/fIa la*  Al^Brfayi  Iiaiifr3a.itt8§  /itule«  and  RagiilatioM 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdminMration 

14CFRPart71 

(AlrapM*  Dodctt  Na  tr-AWA-^l 

EstaMlshment  of  Airport  Radar 
Service  Areaa 

agency:  Federal  Aviation 
Administration  (FAA).  DOT, 
action:  Final  rule. 

summary:  This  action  designates 
Airport  Radar  Service  Areas  (ARSA)  at 
Baton  Rouge  Metro  Ryan  Field,  LA; 
Charleston  Yeager  Airport.  WV;  and 
Santa  Barbara  Municipal  Airport,  CA. 
With  the  exception  of  Santa  Barbara, 
each  location  is  an  airport  at  which  a 
nonregulatory  Terminal  Radar  Service 
Area  (TRSA)  is  currently  in  effect. 
Establishment  of  these  ARSA's  will 
require  that  pilots  maintain  two-way 
radio  conununication  with  air  traffic 
control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
these  locations  will  reduce  the  risk  of 
midair  collision  in  terminal  areas  and 
promote  the  e^icient  control  of  air 
traffic. 

EFrecnve  date  0901  U.T.C.  July  28, 
1988. 

FOR  RIRTHER  INFORMATION  CONTACT: 

Mr.  Joe  Gill.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence  > 
Avenue  SW..  Washmgtan.  DC  20691: 
telephone:  (202)  267-9252. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  22, 1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47  FR 
17448).  The  plan  encompassed  a  review 
of  airspace  use  and  the  procedural 
aspects  of  the  air  traffic  control  (ATC) 
system.  The  FAA  published  NAR 
Recommendation  1-2.2.1.  "Replace 
Terminal  Radar  Service  Areas  (TRSA) 
with  Model  B  Airspace  and  Service 
(Airport  Radar  Service  Areas)."  in 
Notice  85-9  (48  FR  34286.  July  28, 1983) 
proposing  the  establishment  of  ARSA's 
at  Columbus,  OH.  and  Austin.  TX. 
Those  locations  were  designated 
ARSA's  by  SFAR  No.  45  (48  FR  50038, 
October  28, 1983)  in  order  to  provide  an 
operational  confirmation  of  the  ARSA 
concept  for  potential  application  on  a 
national  basis.  The  original  expiration 
dates  for  SFAR  45.  December  22, 1984, 
for  Austin  and  January  19.  Ifl^,  for 
Columbus  were  extended  to  June  20. 
1985  (49  FR  47176,  November  30. 1984). 


On  Merch  8. 1S85,  the  FAA  a^tpted 
the  NAR  recommendation  and  aiaeaded 
Parts  71. 91. 108  and  105  of  the  Fedval 
Aviation  Regulations  (14  CFR  ParttTU 
91, 103  and  105)  to  establish  tbeflneral 
defmition  and  operating  rules  fbr  an 
ARSA  (50  FR  9252).  and  designated 
Austin  and  Cohunbus  airports  as 
ARSA's  as  well  as  the  Baltimore/ 
Washington  International  Airport. 
Baltimcm.  MD  (50  FR  9250).  Thm  far  tlie 
FAA  has  designated  109  ARSA's  as 
published  in  the  Federal  Register  in  the 
implementation  of  this  NAR 
recommendation. 

On  January  11, 1988,  the  FAA 
proposed  to  designate  ARSA's  at  Baton 
Rouge  Metro  Ryan  Field,  LA;  Cbariaston 
Yeager  Airport,  WV;  City  of  Colofado 
Springs  Municipal  Airport,  CO;  Pajm 
brings  Municipal  Airport  CA;  and 
Santa  Barbara  Municipal  Airport  CA 
(53  FR  674).  This  rule  designates  ARSA's 
at  these  airports  with  the  exception  at 
Colorado  Springs,  CO,  and  Pabn 
Springs,  CA.  Interested  parties  were 
invited  to  participate  in  this  ruJemaking 
proceeding  by  submitting  comments  on 
the  proposal  to  the  FAA.  Additionally, 
the  FAA  has  held  informal  airspace 
meetings  for  each  of  these  proposed 
airports.  Section  71.501  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.60 
dated  January  4. 1988. 

Discussion  of  comments 

Tlwenty-six  conmients  were  received 
concerning  this  rulemaking  action.  One 
commenter  supported  all  of  the 
proposed  locations  while  the  Soaring 
Society  of  America  (SSA)  objectedJo  all 
of  the  proposed  locations.  The  SSA's 
main  obiection  is  based  on  a  rdated 
requirement  proposed  in  FAA 
Rulemaking  Docket  No.  25531,  Notice 
Na  88-2,  Transponder  with  Automatic 
Altitude  Reporting  Capability 
Requirement  This  proposed  rule  has 
beas  adopted.  Amendment  No.  91-203, 
53  FR  23356,  published  on  June  21. 1988. 
SSA  stated  that  when  the  related 
proposal  was  adopted  as  a  HnaJ  rale  in 
accordance  with  section  203  of  Pnb.  L 
100-223.  the  ARSA  Regulatory 
Evaluation  would  be  invalidated.  ^SA 
suggested  that  the  FAA  should, 
therefore,  suspend  all  action  on  any 
proposed  ARSA's.  In  addition,  the  SSA 
requested  clarification  of  an  excerpt 
h-om  the  public  law. 

The  FAA  does  not  agree.  The  possible 
effect  of  Amendment  91-203  has  no 
bearing  on  this  action  at  least  antil  that 
portion  of  the  rule  which  impacts  apoa 
the  ARSA  becomes  effective  on 
December  30, 1990.  Furthermore,  the 
potential  impact  of  the  requirenMBis  of 
that  Hnai  rule  on  ARSA's  has  been  faHy 


osnsidered  in  the  rule's  corresponding 
regulatory  evaluation.  Inclusion  of  those 
costs  in  the  cost-benefit  analysis  for  this 
miemaking  would  represent  double- 
counting  of  the  same  impact.  The  FAA 
will  continue  to  monitor  the  potential 
iBq>act  The  interpretation  of  Pub.  L 
100-223  is  discussed  in  the  preamble  of 
Amendment  91-203. 

Baton  Rouge.  LA 

Two  conmienters  wrote  concerning 
tlie  proposal  at  Baton  Rouge.  One  stated 
tiMt  while  he  supported  the  ARSA 
program  and  the  ARSA  proposed  at 
Baton  Rouge,  the  commenter 
recommended  that  a  crossing  altitude  be 
established  to  coincide  with  the  5-mile 
radius  bondary,  to  prevent  falling  out  of 
the  bottom  of  the  5-10-miIe  area.  The 
FAA  does  not  agree.  The  ARSA  program 
was  not  intended  to  provide  for  the 
containment  of  instrument  approach 
procedures,  but  to  provide  an  area  of 
required  communcations  so  that  ATC 
has  knowledge  of  all  aircraft  operating 
at  those  critical  altitudes  in  this  close 
proximity  to  the  airport. 

The  other  commenter  stated  a  belief 
that  the  NAR  findings  on  the  problems 
with  the  TRSA  program  were  accurate; 
however,  the  NAR  recommendations  to 
replace  TRSA's  with  ARSA's  was 
flawed.  This  commenter  stated  that  the 
problems  in  nayigable  airspace  w^re  not 
a  rulemaking  issue  but  an  educat.  ^n 
issae.  Even  with  increased  pilot 
educaticm.  the  FAA  finds  a  need  to 
Icnow  of  all  aircraft  operating  in  close 
^oximity  to  the  airport.  Education, 
while  always  being  very  important  and 
a  high  priority  in  the  FAA.  will  not 
ensure  this  knowledge. 

Charleston,  WV 

One  commenter  wrote  in  opposition  to 
the  ARSA  proposed  at  Charleston.  WV. 
The  commenter  suggested  that  an  ARSA 
was  not  needed  at  Charleston  nor  would 
it  enhance  safety.  The  FAA  does  not 
agree.  The  air  traffic  control  facility  has 
a  need  to  know  of  all  traffic  operating  in 
dose  proximity  to  the  airport  once  an 
airport  reaches  this  level  of  activity. 

Colorado  Springs.  CO 

This  proposed  ARSA  is  being  delayed 
to  a  later  date.  All  conunents  received 
Will  be  retained  and  addressed  when  the 
■final  rule  is  published. 

Mm  Springs,  CA 

This  proposed  ARSA  is  being  delayed 
to  a  later  date.  All  comments  received 
wift  be  retained  and  addressed  when  the 
final  rule  is  published. 
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Santa  Barb^.  CA 

Seven  commenters  wrote  offering 
reconunendntions  and/or  dbjections  to 
the  proposail^  One  conunenter  objected 
stating  thatjtfiere  were  too  many 
trainees  at  He  facility  to  handle  the 
increase  in  jttafRc  without  delays.  Hie 
FAA  does  q6t  agree.  The  Santa  Barbara 
facility  maif^ger  is  confident  that  the 
facility  can  handle  any  increase  without 
significant  ^i  days.  The  facility  has  no 
more  trainee  s  proportionately  than 
similar  fadli|ies  throuj^ut  the  United 
States.      "} 

Another  mmmenter  submitted  two 
recommendjejd  modifications  to  the 
proposed  ARSA.  After  study  of  the 
requested  alterations,  the  FAA  has 
decided  to  inodily  the  5-10  mile  area  by 
moving  the  northern  boundary  east  of 
the  aiiport  ii  the  south,  lliis  rule 
reflects  that  thange.  The  FAA  has 
otherwise  not  adopted  the 
recommendeitions  because  they  would 
be  inconsistent  with  the  purpose  of  the 
ARSA.        1 1 

Two  comitienters  wrote  in  objection, 
stating  thatjtfie  main  reason  for  the 
ARSA  was  i^  eliminate  a  natural 
conflict  between  eastbound  departures 
and  Runwa^|25  approaches.  They  made 
recommendations  to  alter  the  traffic 
flow  and  thereby  remove  the  need  for 
the  ARSA.  The  FAA,  while  agreeing  that 
the  recommendations  have  some  merit, 
does  not  agtee  that  amended  procedures 
would  be  siiQicient  to  remove  the  need 
for  the  ARSA.  Santa  Barbara  meets  the 
ARSA  establishment  criteria  adopted  by 
the  FAA.  and  the  FAA  finds  a  need  to 
know  of  all  E^rcraft  operating  in  close 
proximity  to  the  airport  at  these  critical 
altitudes  once  an  airport  has  reached 
this  level  of  activity. 

The  last  commenter  objected  to  the 
ARSA,  stating  that  it  would 
imnecessarily  complicate  his  flying  and 
that  the  sys^m  is  not  geared  to  the 
possible  incf^ased  workload.  The  ARSA 
rule,  recommended  by  the  NAR  and 
adopted  by  the  FAA.  made  it  relatively 
simple  to  avjdid  the  ARSA.  Those 
aircraft  not  mtended  to  operate  at  the 
airport  for  which  it  was  established  may 
simply  overfly  the  ARSA  ceiling,  which 
is  only  4,000  feet  above  airport 
elevation,  oi  drcumnavigate.  The  FAA, 
as  stated  in  Ittie  Regulatory  Evaluation, 
did  not  expeat  and  has  not  found  an  ■ 
overwhelming  increase  in  the  volnmeof 
traffic  The  already  high  participation 
rate  in  existf^g  radar  services  indicated 
that  the  majb^  change  would  be  to 
standardizejiihvpace  design  and  provide 
the  FAA  wiQ  knowledge  of  all  aircraft 
in  close  proximity  to  Ihie  aiiport  to 
enhance  safety. 


R«gulatoiy  Evaluation 

Those  comments  that  addressed 
infbimation  presented  in  the  Regulatory 
Evaluation  of  the  notice  have  been 
discussed  above.  The  R^^atory 
Evaluation  of  the  notice,  as  clarified  by 
the  "Discussion  of  Comments" 
contained  in  die  preamble  to  the  final 
rule,  constitutes  Uie  Regulatory 
Evaluation  of  the  final  rule.  Both 
documents  have  been  placed  in  the 
regulatory  docket. 

Briefly,  the  FAA  finds  that  a  direct 
comparison  of  the  costs  and  benefits  of 
this  rule  is  difficult  for  a  number  of. 
reasons.  Many  of  the  benefits  of  the  rule 
are  nonquantifiable,  especially  those 
associated  with  simplification  and 
standardization  of  terminal  airspace 
procedures.  Further,  the  benefits  of 
standardization  result  collectively  from 
the  overall  ARSA  program,  and  as 
discussed  previously,  estimates  of 
potential  reductions  in  absolute  accident 
rates  resulting  fit}m  the  ARSA  program 
cannot  realistically  be  disaggregated 
below  the  national  level.  Therefore,  it  is 
difficult  to  specifically  attribute  these 
benefits  to  individual  ARSA  sites. 
Finally,  until  more  experience  has  been, 
gained  with  ARSA  operations,  estimates 
of  both  the  efficiency  improvements 
resulting  in  time  savings  to  aircraft 
operators,  and  the  potential  delays 
resulting  fit>m  mandatory  participation, 
will  be  quite  preliminary. 

ATC  personnel  at  some  facilities 
anticipate  that  the  process  will  go  very 
smoothly,  that  delays  will  be  minimal. 
and  that  efficiency  gains  will  be  realized 
from  the  start.  Other  sites  anticipate 
that  delay  problems  will  dominate  the 
initial  adjustment  period. 

FAA  believes  these  adjustment 
problems  will  only  be  temporary,  and 
that  once  established,  the  ARSA 
program  will  result  in  an  overall 
improvonent  in  efficiency  in  terminal 
area  operations  at  those  airports  where 
ARSA's  are  established.  Tlicse  overall 
gains  which  FAA  expects  for  the  ARSA 
sites  established  by  this  rule  typify  the 
benefits  which  FAA  expects  to  achieve 
nationally  from  the  ARSA  program. 
Hiese  benefits  are  expected  to  be 
achieved  without  additional  controller 
staffing  or  radar  equipment  costs  to  the 
FAA. 

In  addition  to  these  operational 
efficiency  improvements,  establishment 
of  these  ARSA  sites  will  contribute  to  a 
reduction  in  midair  collisions.  The 
quantifiable  benefits  dthis  safety 
improvement  could  range  from  less  than 
$100  thousand,  to  as  mudi  as  $300  •    ' '  • . 
million,  for  each  accident  prevented.'' 

For  these  reasons,  FAA  expects  that 
the  ARSA  sites  established  in  this  rule 


will  produce  long-term,  ongoing  benefits 
whidi  will  exceed  their  costs,  which  are 
essentially  transitional  in  nature. 

Regulatory  Flexibility  Detennination 

Under  the  terms  of  the  Regulatory 
Flexibility  Act,  the  FAA  has  reviewed 
this  rulemaking  action  to  determine 
what  impact  it  may  have  on  small 
entities.  FAA's  Regulatory  Flexibility 
Determination  was  published  in  the 
NmM.  Some  of  the  smaU  entities  which 
could  be  potentially  affected  by 
implementation  of  the  ARSA  program 
include  the  fixed-base  operations,  flight 
schools,  agricultural  operations  and 
other  small  aviation  businesses  located 
at  satellite  airports  located  within  S 
miles  of  the  ARSA  center.  If  die 
mandatory  participation  requirement 
were  to  extend  down  to  the  surface  at 
these  airports,  where  under  current 
.  regulations  participation  in  the  radar 
services  and  radio  communication  with 
ATC  is  voluntary,  operations  at  airports 
inside  the  core  might  be  altered,  and 
some  business  could  be  lost  to  airports 
outside  of  the  ARSA  core.  Because  FAA 
is  excluding  some  sateUite  airports 
located  within  the  S-mile  ring  to  avoid 
adversely  impacting  their  operations, 
and  in  other  cases  will  achieve  the  same 
purposes  through  Letters  of  Agreement 
between  ATC  and  the  affected  airports 
establishing  special  procedures  for 
operating  to  and  from  these  airports. 
FAA  exp>ect8  to  eliminate  virtually  any 
adverse  impact  on  the  operations  of 
small  sateUite  airports  which  potentially 
could  result  from  the  ARSA  program. 
Similarly,  FAA  expects  to  elimlinate 

Sotential  adverse  impacts  on  existing 
ight  training  practice  areas,  as  well  as 
soaring,  ballooning,  parachuting, 
ultralight,  and  banner  towing  activities, 
by  developing  special  procedures  which 
will  accommodate  these  activities 
through  local  agreements  between  ATC 
facilities  and  the  affected  organizations. 
For  these  reasons,  the  FAA  has 
determined  that  this  rulemaking  action 
is  not  expected  to  affect  a  substantial 
number  of  small  entities.  Therefore,  the 
FAA  certifies  that  this  regulatory  action 
will  not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Rule 

This  action  designates  Airport  Radar 
Service  Areas  (ARSA)  at  Baton  Rouge 
Metro  Ryan  Field.  LA:  Charleston 
Yeager  Airport.  WV;  and  Santa  Barbara 
Municipal  Airport,  CA.  Witfi  the 
exception  of  Sianta  Barbara,  eadi 
location  designated  is  a  public  airport  at 
which  a  nonregulatory  Terminat  Radar 
Service  Area  (TRSA)'is  currentiy  in 
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effect.  BalablishfBMit^tfMnfe'iatSK^ 
will  require  that  ptktoJMJB^aitt  two- 
way  radio  communication  with  air 
traffic  control  (ATC)  while  in  the  ARSA. 
Implementatioii  of  ARSA  procednre*  at 
these  locations  will  reduce  the  risk  of 
midair  collision  in  terminal  areas  and 
promote  the  efficient  control  of  air 
traffic. 

For  the  reasons  discmaed  above,  die 
FAA  has  determtnedthat  this  reg)ilati<m 
(1)  is  not  a  "mafor  mle"  under  Executive 
Order  12291;  and  (2)  is  not  a  "sigidficant 
rule**  ander  DOT  Regulatory  Fo^cies 
and  Procedures  (44  FR 11094;  Febraaiy 
26,1979^ 

List  of  Subiacts  in  M  CFR  Part  71 

Aviation  safety,  Afaport  radar  service 
areas. 


AdopUaaofftiMi 

Accordingly,  pursuant  lb  the  authority 
delegated  to  me.  PartTl  of  the  Pedejrel 


Aviation  Regolstiona  (14  CFR  Part  71)  is 
onended,  as  follows: 

PART  71--l)e8iaHATKM  OF  FEDBML 
AIRWAVl^  AREA  LOW  ROUTES, 

C0NTR0UEDAIR8PACE.AND     ' 
REPORTING  FOMTt 

i.  The  aothori^  dtation  fw  Part  71 
continues  to  read  aa  foHowK 

Authoriljr: «  U&C  194a(a).  19S4tal 
Executive  OrderMMM;  4»  U.&C.  tOBis) 
(Revised,  Pub.  L  97-449,  laawry  12.  igu)c  M 
CFR  11.68. 

§7t.Mf    CMminMI 

2.  S  71.501  is  amended  aa  fottows: 

Baton  RoagsMrtn^  RyM  PMi.  LA  pimi 

That  airapaoe  wMda  a  S-Aiie  radhis  of  the 
Baton  Rouge  Metro,  RyHB  PMd  (lat.MTyi'Sr' 
N..  long.  n'OtW  W.)  extoidiiig  upwerd 
froM  the  awiMt  to  aad  indiiAng  4jiB0  fB«« 
M^mdthnlainpMjewttUBaMMie 
radius  (rf  the  airport  «xt*ad|ag  apwaid  fceai 
liaoo  fset  MSL  tA  aadindaf^  4i«r  feel 
MSL 


Caiariastao  Yeagar  Aiqnrt.  WV  p«iH 

That  aln^Mce  witiiin  a  5-miie  radius  of 
Taayar  AJiport  Qat  araWT  N..  hmg. 
'81  jvOv  W.f  extefidlB^up^para  from  tm 
surface  to  aad  ianhOn  t.00e  fcet  MSL;  aad 
that  aiispaee  wMMa  aM-arile  radius  of  the 
airport  svHadiBgapwaid  froaa  2JU0  fael  MSL 
to  aad  indudii^  fitOWfcet  MSL. 

Saato  BaskMa  Masdriasl  Akaott.  CA  RWawl 

That  airspace  wHUn  a  ^aAs-radhu  irf  the 
SmIs  Bafbara  MMk#al  Airport  (ht. 
34*29'M'*  N,  liMi.  rvrmnr  W.)  axtendiiif 
upward  ima  tbasotfaos  ia  aad  iadadti^ 
4,000  fast  MSL:  aad  thai  ahspaca  widria  a  10- 
ralle  radius  of  the  abport  extending  upwaid 
from  1,500  fset  MSL  to  and  incliidiBg  4M0 
feet  MSL.  embdiM  diat  airspace  finora  die 
295  twarfag  froiB  Oe  airport.  Iielween  the  ^ 
and  lOadbnidfaa.  dodnrtsa  io  die  oeor 
beariii^froeilhaalq^oiL  ■ 

iBRMd  ta  WaaMaglaa.  DC  ca  lane  2311MIL 
WiUiaMCLIIMib 

AcUt^  Manager,  Mni>ai»4MBSaiid' 
Asrondtttkol  hifontfatkmDhfaao. 
pit  Doe.  M-14547  PBed  ••2MKlk4&  am) 
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OEPARTMEIlt  OF  EDUCATION 

Office  of  Sp40W  Education  and 
Rehal>iiitativk  Services 

Art>itration  Nnel  Dedeion  Under  tiM 
Randoiph-Sheppard  Act 

AOENCv:  Depmment  of  Education. 
action:  Notiik*  of  Arbitration  Panel 
Decision  und^  the  Randolph-^eppard 
Act.  ! ' 


summary:  Notice  is  hereby  given  that  on 
September  Iflj.  !ig8e.  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Robert  Alban^se.  vendor,  v.  the  State  of 
Delaware,  Peileware  Department  of 
Health  and  SJ>t:ial  Services.  This  agency 
is  the  "State  licensing  Agency"  (SLA) 
designated  b3[  lUie  Secretary  of 
Education.  TJ^  panel  was  convened  by 
the  Secretary jbursuant  to  20  U.S.C. 
107d-l(a),  up4ii|i  receipt  of  a  complaint 
filed  by  petitibiier  Robert  Albanese  on 
December  llJig84  (Docket  No.  R-S/85- 
3).  i 

Under  this  section  of  the  Act,  a  blind 
licensee  who  ll  dissatisfied  wiUi  the 
State's  operation  or  administration  of 
the  vending  f^f  ility  program  may 
request  a  full  ^identiary  hearing  from 
the  SLA.  If  thi^  {licensee  is  dissatisfied 
with  the  State  agency's  decision,  the 
licensee  may  complain  to  the  Secretary, 
who  is  then  required  tq  convene  an 
arbitration  p^hel  to  resolve  the  dispute. 


FOR  FURTHER  INFORMATION  CONTACT: 

George  F.  Arsnow,  Chief.  Vending 
Facility  Branch,  Division  for  Blind  and 
Visually  Impaired,  Rehabilitation 
Services  Administration,  Room  3230, 
Mary  E.  Switzer  Buildings  Department  of 
Education,  330  C  Street  SW., 
Washington,  DC  20202,  Area  Code  (202) 
732-1317  or  TTY  (202)  732-1298.  A 
synopsis  of  the  panel's  decision  is 
appended.  The  full  text  of  the  arbitration 
panel  decision  can  be  obtained  from  this 
contact. 

Dated:  June  22, 1988. 
Madeldne  Will, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Sbrvices. 

Synopsis  of  Arbitration  Panel  Decision 

The  claimant  asserted  before  the 
panel  that  the  Delaware  licensing 
agency  had  improperly  charged  him  for 
maintenance  and  repair  of  certain 
equipment  at  a  cafeteria  he  operated 
under  the  State's  venduig  facility 
program.  He  demanded  reimbursement 
for  the  suRis  he  had  been  charged  from 
April  1, 1981  through  the  remainder  of 
his  tenure  at  the  f^ility.  In  response,  the 
State  asiced  the  panel  to  affirm  that 
portion  of  the  State  hearing  officer's 
decision  which  held  that  claimant  bore 
the  responsibility  for  these  expenses. 
The  State  also  interposed  a 
counterclaim  to  reverse  the  ruling  of  the 
State  hearing  officer  to  the  effect  that 
the  claimant's  guaranteed  base  salary 


should  be  excluded  from  computation  of 
his  contribution  to  the  "set  aside"  fund 
established  by  the  State  pursuant  to  the 
Randoiph-Sheppard  Act  (hereafter  "the 
Act")  and  implementing  federal 
regulations. 

Hie  panel  first  determined  that  the 
State  of  Delaware's  counterclaim  was 
not  arbitrable,  finding  that  under  20 
U.8.C.  107d-l(a)  cited  above,  the  scope 
or  arbitration  is  limited  to  and 
determined  exclusively  by  the 
grievances  raised  by  a  blind  vendor.  On 
the  merits,  the  panel  held  that  based  on 
State  rules  and  regulations  implemented 
to  cany  out  the  Act,  the  State  was 
obligated  to  assume  the  cost  of 
maintenance  and  repairs  on  blind 
operated  vending  facility  equipment 
only  when  such  equipment  wore  out  or 
became  obsolete,  or  when  the  blind 
vendor  was  financially  unable  to 
assume  the  costs.  As  a  matter  of  fact, 
the  panel  determined  that  the  claimant 
did  not  meet  eitfier  of  these  conditions 
and  therefore  ruled  against  him  on  this    ' 
poiiit.  His  request  for  retroactive 
damages  was  therefore  denied.  The 
panel,  however,  awarded  claimant 
•ttbmey's  fees  incurred  in  defeating  the 
State's  coimterclaim. 

The  views  expressed  by  the  panel  do  not 
necessarily  represent  the  views  of  the 
Department  of  Education. 
(FK  Doc.  88-14529  Filed  6-27-68;  8:45  am] 
MLUNQ  COOC  490O-«t-M 
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DEPARTMEKT  OF  EDUCATION 

Arbitration  l^nel  Dedeion  Under  tlw 
Rendo(pli*SMp|Mrd  Act 

AOENCV:  Deii^rtment  of  Education. 

ACTKM:  Notiqe  of  Arbitration  Panel 
Decision  und^r  the  Randolph-Sheppard 
Act. 
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]HM  18, 1984 
rendered  a 
MyrtieWi 
Indiana, 
Services,  a 
(SLA)  deci; 


ice  is  hereby  ^en  dwt  on 

in  aibitration  panel 
Bion  in  the  matter  of 

e.  vendor,  v.  the  State  of 
lina  Rehabilitation 

late  Licensing  Agency" 
^ted  by  the  Secretary  6f 
Education.  This  panel  was  convened  by 
the  Secretary  pursuant  to  20U.S.C. 
107d-l(a).  up6n  receipt  of  a  comtilaint 
filed  by  petidbner  Myrti«  Weddle  on 
)ahii&ry  Br  19|^  (Docket  No.  R/S-84-Z). 
Under  thisi  lection  of  the'  Act,  a  blind 
Udetisee  whd  is  dissatisfied  with  the 
State's  b|))era|t|on  «r  administradon  of 
the  vending  ncility  prograoiQiay 
request  a  nil]  evidentiary  hearing  from 
the  SLA.  If  di^  Ucensee  is  dissatisfied 
widi  die  Statia  agency's  decision,  the 
Ucensee  majj  fxMnplain  to  dieSeoretary, 
who  is  dien  jj^quired  to  convene  an 
arbitradon  p^h«l  to  resolve  the  di9putev 
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stration.  Room  3230, 
T  Building,  Department  of 
C  Street  SW.. 
20202.  Area  Code  (202) 
732-1317  or  tty  (202)  732-1208,  A 
synopsis  oftji ;  panel's  decision  is 
appended,  tl  v  i  fuU  text  of  die  arbitration 
paiiei  decisiqq  can  be  obtained  from  this 
contact. 
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Dated:  June  22, 1968. 

MadeieineWllI. 

Assistant  Secretary  for  Special  Education  and 
RehabUitalive  Services. 

Synopsis  of  Arbitration  Panel  Decision 

The  claimant  operated  a  vending 
facility  at 'the  Evansville  Post  Office 
under  a  permit,  issued  on  or  about  April 
18. 1982.  between  die  Indidna  State 
Licensing  Agency  (SLA)  and.die  United 
States  Postal  Service  CUaPS).  tiatter 
Federal  regulations  iB^lemendng  the 
Act.  the  permit  documents  the  rights  and 
resiwnsibUities  of  the  SLA  and  the 
Federal  property  managing  agency.  See 
34  CFR  995.1(0)  and  395.16w  A  separate 
agreement,  signed  on  AinriJ  16. 1982. 
between  the  SLA  and  li9>S  required 
any  blind  vendor  assigned  to  the  facility 
to  pay  a  commission  from  sales  leceipts  - 
to  die  Post  Office  Employee's ' 
Association. 

The  claimant  subsequenUy  objected 
to  the  commission  arrangement  after 
having  made  sixteen  monthly  payments 
in  the  amount  of  $7,163.35.  Afier  the 
claimant  ceased  payment,  die  SLA 
informed  her  that  USPS  requMted 
termination  of  her  facility.  Whim  the 
SLA  revised  to  seek  reversal  of  the 
UapSdecisian.  claimant  vequested  a  fair 
bearing  wider  20  U.S.C.  107d-l(a>.  The 
hearing  officer  determined  that  the 
payment  of  commissions  was  in 
violation  of  die  Act  as  it  cdnstituted  an 
impermisatfile '^limitation"  on  die 
(^)exatiOHi  of  her  facility  under  20  U.SJC. 
107(b).  He  further  recommended  that  the 
agreement  authorizing  the  commissions 
be  terminated  and  tihat  die  EvansvUle 
Post  Office  Employee's  Association 
reimburse  idairaant  in  d^  amount 
received  as  commissions. 

Subsequent  to  this  deciaim.  USI%     : . 
directed  the  SLA  to  terminate  ckiment's 
facility  on  die  grounds  diet  ^  decision 
invalidating  the  commissioni^eement 
resulted  in  an  invalidation  of  die  permit. 


;^iii- 
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Since  claimant  was  dissatisfied  with 
this  result  she  filed  an  arbitration 
complaint  requesting  the  Secretary  of 
Education  to  convene  a  panel  which 
would  rule  that  the  commission 
requirement  was  illegal  under  the  Act  as 
an  unauthorized  "set  aside"  '  charge. 
but  would  find  that  the  pennit  still 
remained  in  full  force  and  effect 
Qairaantfiirdier  requested  die  panel  to 
find  diet  die  SLA  was  responsible  for 
repainnetit  of  the  commifsions  because 
of  its  acquiescence  bi  the  USPS 
requirement  The  SLA  countered  that  the 
matter  should  be  remanded  to  the 
Secretary  because  the  USPS 
requirement  constituted  a  limitation 
under  section  107(b).  which  needed  to 
be  iustified  to  and  approved  by  the 
Secretary. 

The  panel  held  that  the  commissions 
were  not  a  valid  set  aside  under  section 
107b(3),  and  further  violated  die 
provisions  of  section  l07d-3  regarding 
"mdome-sharing"  *.  The  latter  section  of 
the  Act  had  not  been  cited  or  otherwise 
briefed  by  the  parties  to  the  arbitration. 
The  panel  declared  that  the  commission 
agreement  therefore  was  void,  but  that 
the  permit  was  still  vaUd.  llie  panel 
further  determined  that  the  SLA  must 
pay  the  claimant  the  amount  of 
$7,163.35.  minus  $716.34.  which 
constituted  the  10%  set  aside  charge  to 
which  die  SLA  was  legally  entiUed.  The 
final  repayment  figure  was  $6,447.01. 

The  views  expressed  by  the  panel  do  not 
necessarily  represent  the  views  of  the 
Department  of  Education. 
(FR  Doc.  8»-14S30  Filed  6-27-88: 8:45  am] 
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•  Under  an  U.S.C  107f)3).  SLM  are  authorized  to 
•ei  aaWe  funds  horn  the  net  proceed*  of  blind-  ' 
opernted  vemttng  facilities  to  apply  to  the  five 
program  purposes  enumerated  in  this  section. .  ■ 

*  Under  20  USC  VXfb-3.  inooiM  from  vending  i 
machines  operated  on  Federal  ptopetiy  must  be 
collected  by  the  Federal  property  managing  agency 
and  disbursed  in  varying  percehlBges.  to  blind 

'  vendon  im  tfarpraniMS.  or  to  SLAs. 
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DEPARTMEinr  OF  EDUCATION 

ArMtration  P^nel  Oedaion  Under  th« 
Rmdolph-Sh«iipar(l  Act 

AOancv:  Dep^^ent  of  Education. 
ACnOK  Notic|9|  of  Arbitration  Panel 
Decision  uhda<  the  Randolph-Sheppard 

summary:  Notice  is  hereby  given  that  on 
June  2, 1987.  ajii  arbitrati(H)  panel 
rendered  a  dedsion  in  the  matter  of 
Betty  Moffitt,  kjendor.  v.  the  State  of 
Tennessee.  Tesnessee  Department  of 
Human  Services.  The  agency  is  the 
"State  Licenstt^  Agency"  (SLA) 
designated  by  fiie  Secretary  of 
Education.  Thjej  panel  was  convened  by 
the  Secretary  jiursuant  to  20  U.S.C. 
107d-l(a),  upon  receiptof  a  complaint 
filed  by  petitic^^er  Betty  Moffltt  on 
December  3. 1085  (Docket  No.  R-S/85- 

Under  this  Mction  of  the  Act  a  blind 
licensee  who  )q  dissatisfied  wriUi  the 
State's  operatito  or  administxaticm  of 
the  vending  famlity  program  may 
request  a  foil  ^jridentiary  hearing  from 
the  State  Licefifing  Agency.-If  the 
licensee  is  dissatisfied  :wiU)  the  State 
agency's  decisiiHi,  the  licensee  may 
complain  to  th^  Secretary,  who  is  Uien 
required  to  convene  an  arbitration  panel 
to  resolve  the  f^spMter . 

FOR  rURTNER  MTORMATKNt  CONTACT:  ' 

George  F.  Ars^ipw,  Chief.  Vending 
Facility  ^ancH  Division  for  Blind  and 
Visually  Impa  led,  Rehabilitatioii 
Services  Adm  lUstration,  Room  323a 


Mary  E.  Switzer  Building,  Department  of 
Education.  330  C  Street  SW., 
Washington.  DC  20202.  Area  Code  (202) 
732-1317  or  TTY  (202)  732-1298.  A 
sjmopsis  of  the  panel's  decision  is 
appended.  The  fiill  text  of  the  arbitration 
panel  decision  can  be  obtained  from  diis 
contact. 

Dated:  June  22, 1988. 

MadeMneWiU, 

AaaiBtant  Secretary  for  Special  Education  and 
Relmbilitative  Services. 

Synopsis  of  Arbitratifm  Panel  Dedsion 

The  Tennessee  Department  of  Human 
Services  (TDHS)  is  the  Tennessee  State 
«gency  designated  under  the  Randolph- 
Sheppard  Act.  20  U.S.C.  107  et  seq.  Ms. 
Moffitt  is  a  blind  vendor  licensed  by 
TDHS  to  operate  a  vending  facility  at 
Seqiioyah,  a  nucle^  powered  electric 
generating  plant  operated  by  the 
Tennessee  Valley  Authority  (TVA).  The 
Federal  Arbitration  Panel  Award 
decided  two  different  disputes  between 
Ms.MoffitiandTDHS. 

In  the  first  dispute.  Ms.  Moffitt 
daimed.  under  section  107d-3  of  the 
Act.  income  from  beverage  vending 
machines  operated  at  Sequoyah  by  a 
non-blind  vendor  under  contract  with 
TDHS.  TDHS  contended  that  the 
machines  were  on  a  separate  "Federal 
property."  namely,  the  TVA     ;  '  • 
construction  site  at  Sequoyah,  atf '  ~ 
distinguished  fitim  the  power  production 
site.  Tbe  Panel  found,  as  urged  by  Ms. 
Moffitt,  that  Sequoyah  was  a  single  .site 
for  purposes  of  the  Act  The  Panel 
concluded,  however,  that  the  vending 


machines  had  not  been  in  direct 
competition  with  Ms.  Moffitt's  facility, 
and,  pursuant  to  the  fonnula  set  forth  in 
section  107d-3,  awarded  her  50%  of  the 
income  from  the  machines  for  the  period 
she  daimed.  In  making  that  award,  the 
Panel  rejected  an  argument  by  TDHS 
that  the  remedial  aul^ority  of  the  Panel 
was  diminished  either  by  the  Eleventh 
Amendment  to  the  U.S.  Constitution  or 
by  restrictions  on  the  Panel's 
jurisdiction  which  the  Commissioner  of 
Rehabilitation  Services.  U.S. 
Department  of  Education,  had  imposed 
when  appointing  the  Panel. 

In  the  second  dispute.  Ms.  Moffitt 
claimed  that  TDHS  acted  improperly  in 
establishing  a  second  vending  facility  at 
Sequoyah  and  issuing  a  license  to 
another  blind  vendor  for  its  operation. 
Hie  Panel  found  in  Ms.  Moffitt's  favor 
on  the  ground  that  TDHS  had 
established  the  second  fadlity  without 
first  promulgating  polides  and 
standards  for  dedding  such  matters,  and 
that  formal  policies  and  standards, 
established  in  conjunction  with  the 
State  Committee  of  Blind  Vendors,  were 
specifically  required  by  the  regulations 
of  TDHS.  The  panel  directed  TDHS  to 
withdraw  the  license  for  the  second 
fadHty.  but  without  prejudice  to  the 
lawful  issuance  of  such  license  or 
licenses  in  the  future. 

The  views  expressed  by  the  Panel  do 
not  necessarily  represent  the  views  of 
the  Depardnent  of  Education. 
{FR  Doc  8S-14531  Filed  «-27-88»  8:45  am) 
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DEPARTMENT  OF  LABOR 

Psnilon  snd  WeHsre  Ocrafltk 
Administration 

29  CFR  Part  2570 

Propoaad  ProMMIed  Transaction 
EMmption  Procadures;  Employaa 


AOBicv:  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 
ACnow;  Notice  of  proposed  nilemakmg. 


:  This  document  contains  a 
proposed  regulation  that  describes  the 
procedures  for  filing  and  processing 
applications  for  exemptions  firom  the 
prohibited  transaction  provisions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  the  Internal  Revenue  Co^e 
of  1986.  and  the  Federal  Employees' 
Retirement  System  Act  of  1986.  The  i 
Secretary  of  Labor  is  authorized  to  grant 
exemptions  from  these  restrictions  and 
to  establish  an  exemption  procedure  {to 
provide  for  such  exemptions.  The 
prt^rased  regulation  updates  the 
description  of  the  Department's 
procedures  to  reflect  changes  in  the 
Department  of  Labor's  exemption 
audiority  and  to  clarify  the  procedures 
by  providing  a  more  comprehensive 
description  of  the  prohibited  transaction 
exemption  process. 

DATES:  Written  comments  concerning 
the  proposed  regulation  must  be 
received  by  August  29, 1988.  If  adopted, 
the  regulation  would  be  effective  \vith 
respect  to  exemption  applications  filed 
at  any  time  after  die  date  30  days  from 
the  date  of  its  publication  as  a  final 
regulation. 


;  Written  comments  on  the 
proposed  regulation  (preferably  three 
copies)  should  be  submitted  to:  Hie 
Office  of  Regulations  and 
Inteipratatioiis.  Pension  and  Welfare 
Benefits  Administration,  Room  N-5669. 
U.S.  Depattment  of  Labor,  Washington, 
DC  202ia  Attention:  "Proposed 
Pndiibited  Transaction  Exemption 
Procedures." 

FOR  RMTHm  mroiMATION  CONTACT: 
Linda  N.  Winter,  Plan  Benefits  Security 
Division.  Office  of  the  Solicitor.  U.S. 
Department  of  Labor,  Washington,  DC 
20210.  (202)  523-9596.  or  Miriam  Freund. 
Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Washington,  DC 
20210,  (202)  523-8194.  ( 

supvuaMMTAiiv  NiPORMATioir.  Section 
406  of  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  prohibits 
certain  transactions  between  employee 
benefit  plans  and  "parties  in  interesf* 


(as  ddiaed  ia  siection  3(14)  of  BKISAJ.  In 
addition,  ncdon  407(a)  of  ERBA 
fanposes  restrictions  or  plan  iiwiiawnts 
in  "employer  securities"  (as  defined  in 
section  4(^d)(l)  of  ERISA)  and 
"employer  real  property"  (as  defined  fai 
section  407(d)(2)  of  ERISA).  Moat  of  the 
tran8acti<MU  prohibited  by  sectioa  408  of 
ERISA  are  likewise  prohibited  by 
section  4975  of  the  Internal  Rewenae 

Code  of  1966  (the  Code),  which  1ib|i ■ 

an  excise  tax  on  those  transactioaa  te 
be  paid  by  each  "disqualified  penon** 
(defined  in  section  4975(e)(2) «  die  Code 
in  virtually  the  same  manner  as  the  tatin 
"party  in  interest")  who  participates  in 
the  transactions. 

Both  QUSA  and  die  Code  contain 
various  statutory  exemptions  boos  the 
prohibited  transaction  rules.  In  addition, 
section  406(a)  of  ERISA  aathorizes  th« 
Secretary  of  Labor  to  grant 
administrative  exemptions  from  the 
restrictions  of  sections  406  and  407(a)  of 
die  Act  while  section  4975(cKZ)  of  die 
Code  authorizes  the  Secretary  of  the 
Treasury  or  his  delegate  to  grant 
exemptions  fiom  the  prohibitions  of 
section  4975(c)(1).  Sections  40e(a)  of 
ERISA  and  4975(c)(2)  of  die  Code  direct 
the  Secretary  of  Labor  and  the  Secretary 
of  the  Treasury,  respectively,  to 
estabiish  pfooedures  to  carry  out  the 
purposes  of  these  sections. 

Under  section  3003(b)  of  ERISA,  die 
Secretary  of  Labor  and  the  Secretary  of 
the'Treastuy  are  directed  to  conwdt  and 
coordiaate  with  each  odier  with  reelect 
to  the  establishment  of  rules  ap|dicable 
to  the  granting  of  exemptions  born  the 
prohibitad  transaction  restrictiona  of 
ERISA  and  die  Code.  Under  section  3004 
of  ERISA,  moreover,  the  Secretaries  are 
andiodaed  to  develop  }ointiy  rales 
appropriate  Cor  the  efficient 
administration  of  ERISA.  Pursuant  to 
these  provietuus.  the  Secretaries  jointly 
issped  an  exemption  procedure  oo  April 
28. 1975 (ERlSAProa  75-1. 40 PR iBlTl. 
also  Issued  as  Rsv.  Roc  75-26, 1875-1 
C.B.  722).  Under  these  procedures,  a 
person  seeking  an  exemption  under  both 
section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  die  Code  was  obliged  to  file 
an  exemption  application  with  the 
Internal  Revenue  Service  as  well  as  with 
the  Department  of  Labor. 

Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978.  effective  on 
December  31, 1978).  titinsferred  tibe 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  under 
section  4975  of  the  Code,  witii  certain 
enumerated  exceptions,  to  the  Secretary 
of  Labor.  As  a  result,  the  Secretary  of 
Labor  now  possesses  authority  ondar 
section  4975(c)(2)  of  the  Code  as  well  as 
under  section  40e(a)  of  ERISA,  to  Issue 
individual  and  class  exemptions  from 


the  prohibited  transaction  rules  of 
BRISA  and  the  Code.  The  Secretary  has 
delegated  this  audiority,  along  with 
most  of  his  other  responsibilities  under 
ERISA,  to  the  Assistant  Secretaiy  for 
Pmsion  and  Welfare  Benefits.  See, 
Secretary  of  Labor's  Order  1-67. 52  FR 
13139  (April  21, 1967). 

The  Federal  Employees'  Retirement 
Syaleas  Act  of  1966  (FERSA)  also 
contains  prohibited  transaction  rules 
that  are  applicable  to  parties  in  interest 
sdth  respect  to  the  Federal  Thrift 
Savings  Fund  established  by  FERSA, 
and  the  Secretary  of  Labor  is  directed  to 
prescribe,  by  regulation,  a  procedure  for 
^antiag  administrative  exemptions  from 
certain  of  those  prohibited  transactions. 
See5U.S.C.8477(cK3). 

The  proposed  regulation  updates 
BRISA  Procedure  75-1  to  reflect  the 
changes  made  by  Reorganization  Plan 
No.  4  and  extends  the  procedure  to 
applications  for  exemptions  from  the 
FERSA  prohibited  transaction  rules.  In 
addition,  the  proposed  regulation 
codifies  various  procedures  developed 
by  PWBA  since  die  adoption  of  ERISA 
I^ocedure  75-1.  Formal  adoption  of 
those  procedures  will  facilitate  review 
of  exemption  applications.  These  new 
procedures  also  fill  in  some  of  the  gaps 
left  in  ERISA  Proc.  75-1.  thereby 
providing  a  more  detailed  description 
both  of  the  steps  to  be  taken  by 
applicants  in  applying  for  exemptions 
and  die  steps  normally  taken  by  the 
Department  in  processing  such 
applications.  Finally,  the  proposed 
regulation  modifies  some  of  the 
procedures  described  in  ERISA  Proc.  75- 
1  to  better  serve  the  needs  of  the 
administrative  exemption  program  as 
demonstrated  by  the  Department's 
experience  with  the  program  over  the 
past  twelve  years.  These  amendments 
are  intended  to  promote  the  prompt  and 
lair  consideration  of  all  exemption 
applications. 

The  Scope  of  the  Regtdation 

The  proposed  regulation  establishes 
new  procedures  to  replace  ERISA  Proc. 
75-1.  Hiese  new  procedures  reflect 
changes  in  the  Department  of  Labor's 
exemption  authority  effected  by 
Reorganization  Plan  No.  4  of  1978.  Thus, 
the  procedures  apply  to  all  applications 
for  exemption  which  die  Department 
has  authority  to  issue  under  section 
406(a)  of  ERISA,  or.  as  a  result  of 
Reorganization  Man  No.  4,  under  section 
4975(c)(2)  of  the  Code.  The  procedures 
reflect  current  practice  under  which  the 
Department  generally  treats  any 
wcenption  application  filed  solely  under 
section  408(a)  of  ERISA  or  solely  under 
section  497S(c)(2)  of  the  Code  as  an 
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application  Ibr  exemption  filed  under 
both  section!  ^oe(a)  and  sectlfMi. 
4g75(c)(2)  if  \\  relates  to  a  transaction 
prohibited  under  corresponding 
provisions  of  both  ERISA  and  the  Code. 
The  grant  ofian  exemption  by  the 
Deparbnent  ^p  such  instances  protects 
ersons  covered  by  the 
^m  the  excise  taxes 
ijwfuiilie  under  section  497& 
JtheCode. . 
I  prbcedures  do  ndt  apply 
I  for.  exo^ptioRS  reserved 
dtion  of  the  Secretaiy  of  the 
Treasury  by 'Reorganization  Plan  No.  4. 
To  ascertain  the  correct  procedures  for 
filing  and  processing  appUcations  for 
these  exempltions  applicants  should 
copsult  the.  I  ijtemal  Revenue  Service.- 
l%e  Oepai  nneht  has  also  concluded 
that  ft  i^Sppttoiiate  to  apply  this      - 
procjsdtires  I  «oposed  hera.tb  e)6tni9tfon . 
applications  ilMuUdtfrPBtSAas'welh 
as  those  file*  I  under  BUSA  or  die  Code. 


disqMalifledi 
exemption  i 
otherwise  i 
(a)and^)( 

Thtoi 
to  apidicatiQ 
to  the  jurisdl 


AlOiou^  till 
proVfttdhtfo 
thepepartm 


|)rohibited  transaction 

_  «^  die  KSfipe-pt 
[It's  exempBve  aijdiority 


differ  (SAiew  bat  fiom  BRI$A  and  (he 
Code,  admin  f  biative  exemption  matters 
under  FERS^are  likely  to  involve  mehy 
of  tbesame' 
similitr  taii 

should 

administrai 

programs.* 


feS  as  are  presented  by 
finvplViii^  private  plans, 
ibifbtmi  procedures 
wiir«  ulMfbrtIn 
oftteexemption'---  ir 


AppUcatkma  lor  Exefflptkms 

The  Department's  experience  to  date 
with  the  adnilnistrative  etemption   - 
program  sug^^ts  that  die  program's 
efficiency  eoqld  be  increased  if  ^le 
quality  of  exeknption  api^icatiOBS  were 
improved.  In  the  past,  applications  have 
been  incomplete,  have  omitted' or  ' 
misstated  facts  or  legal  analyses  needed 
to  justify  reqi^ests  forexemptive  relief, 
and -in  some  Oases  have  been  so  poorly 
drafted  diattte  details  of  the-  " 

transactionsilar  which  exemptive  relief 
is  sought  ("e^mption  transactions")  are 
unclear.  The;  Mme  and  effort  required  io 
deal  with  suqi  deficient  applications 
and  to obtaialaccurateand complete 
information  uwut  exemption 
transactions  nave  contributed  to 
processing  delays.  Moreover,  in  mai^y- 
exemption  applications  the  discussion  of 


>  Undw  wcticH  111  or  the  FERSA  Technical 
GonccUoittAd  gf  ISSS  (Pub.  L  SO-SSS.  October  27. 
1986),  the  Oepar  neni's  existing  exemption 
procedwee  era  c  ifde  applicable  to  exemption 
appbcatioM  umI  *  FERSA  Ml  til  the  earlier  of  the 
dale  of  publicati  ib  of  final  regaiatieiu  adopting  an 
exemption  proci  aiM  or  December  31. 1988.  Thui. 
perMxia  applyini ;  lor  exemptiom  from  the  FERSA 
prohibited  traiuMtion  rale*  ^mald  follow  the 
reiiulremenU  of  ^USA  Proc  7&-1  until  such  time  a* 
the  regiilatione  being  proposed  here  are  published  in 
Rnu'  form  .      i    - 


die  substantive  basis  ftwtheexeinptloa  : 
does  not  take  adequate  account  of     . 
positions  adopted  by  the  Departmont 
with  respect  to  other,  similar 
applications. 

The  proposed  regulation  attempts  to 
address  these  problems  in  a  number  of 
ways.  First,  the  regulation  requires  that 
applicants  provide  more  comjrfete 
information  in  their  applications  about 
exemptkui  tMisaetS(ms  stod  aboot  the 
plaans  ttntf  die' parttefiil  bterest 
involved  in  those  transactions.  The 
Department's  experience  suggests  that 
this  additional  infumatioii  Js  usually  . 
helpfid.  a)ad  is  often  essen&d.  for  a 
complete  onderstandHng  of  die 
exemption  transaction  and  of  the 
context  surrounding  ft..' Accordmgly,  it  is 
die  Dq^arlpient's  view  tluit  die  inclusion 
ofsuchaddHiohalinfomiatioiiin  [■ 
exemjpitidn  n>pli(aBUotis  will  expedite 
review  of  these  c^iplieations  op  their 
nierits..'"  \.         '  ''■'.  " . 

For  the  sam^  reason,  the  proposed 
regulation  requires  that  ccfiies  of  the 
r^Ievaiit  portions  of  docunleats  bearing  , 
on  trtinsactions  for  which  indf'^daal 
exemptions  are  sought  be  fllisd'widi  the 
ej^emption  appliq<(tJop.  Ililswill  avoid 
delays  hi  th^  eveluationof  exiemption 
appfications  pending  reoeiptdf  relevant . 
dooimimts.  J^  fUii^  c$mit»ehencdve\' . . 
applicatioiM  widi  neces8aEy'Su^portiii(B 
docMmehtatlQn,  accents  can  da  fliudi 
to  facilitate  th|e  O^Nutraenl's  review  of 
requested  exemptions  and  to  eiqwdite 
the  exemption  process  as  a  whole. 

To  further  expedite  the  exemption.   , 
process,  the  proposed  regulation        ,.  '.v. 
requires  that  en  applicant  include  widi 
his  anilication  a  staten)«Bt  eyfifaihing  - 
why  the  requested  exemptkin  satisfies  • 
requirements  set  forth  in  sections  4(iQ(s) 
of  ERISA  and  4875(cH2)  of  die  Code  eAd 
6  U.SX:.  8«77(cH3)fC)  diet  an  exemption 

(l)Adniioistrativelyieasible:   ^ 

(2)  In  die  interests  of  die  ^an  and  of 
its  partidpants  and  benefidariee;  dnd  ■ 

W.  RrotActive  of  die  ri^U  el  die  plan's 
participants  and  beneficiaries. 

This  nqnirement  is  not  iiew.  Under 
BUSA  Procedure  75^1.  applicants  have 
been  required  to  include  with  their  -  .-  ■ 
applications  statements^explaining  vtisy- 
a  requested  exemption  satisfies  the 
statutory  prerequisites  for  an  exemption. 
Too  often,  however,  i4}plicants  have 
attempted  to  satisfy  thisrequirement 
with  generalizations  and  perfunctory    - 
assurances  about  the  benefits  to  be 
reaped  by  plans  and  their  participants  ■  ■ 
and  beneficiaries  from  theproposed 
exemption. 

The  Departmoit  ]will  not  seeicout  - 
reasons  to  grant  an  exemption  that  has 
not  been  adequately  justified  by  an 


apphcant  Indeed,  the  Department      -  - 
considers  diat  it  is  the  responsibility  of  - 
a{q)licants-to  demonstrate  dearly  diat 
exemptions  they  are  nqiuMrting  meet 
statutory  criteria.  Accordinglyi  under  the 
proposed  r^ttktioB,  apphcants  are    - 
expected  to  review  the-statetory  criteria. 
for  granting  administrative  exemptions  - 
and  explain  with  as  much  specificity  as 
possible  why  a  request^  exeinption 
would  pose  BO  administrative  picMeras. 
what  beaefits  affiBCtedpllansand  their 
participwits:ead  benOfidariescan 
expectto  receive  from  it,  and  what 
conditions  would  be  attadied  to  protect 
the  rights  of  partidpants  and 
benefidarlat  of  affected'plans;' 

Under  ERISA  Procedure  75-1, 
applicants  have  been  ^en  die  option, 
but  have  not  been  required,  to  st&mit-a 
draft  of  the-propoaed  exemption.  The 
pn^posed  legolation  preserves  this 
coition.  However,  wUle  not  requiring  the 
submission  of  a  draft  of  die  proposed 
exemption,  the  Department  recominends 
that  applicants  include  in  their 
exemption  applications  draft  language 
i^iicb  detmes  the  scope  of  the  requested 
exemption.' including  the  spedfic 
conditions  under  wUch'the  requested 
exemption  would  apply.  A  draft  w^tch 
explains  the  exemption  requested  in  a 
:  clear  and  condse  manner  and  focuses 
on  v^het  die  an>licant  considers  to  be 
the  essential  features  of  the  exemption 
transaction  and  the  critical  safeguards 
supporting  the  requested  relief  is  Idcely 
to  facilitate  the  process  of  review^ 
Obviously,  the  degree  of  detail 
necessary  to  adequately  describe  the 
proposed  exemption  will  vary 
depending  on  the  complexity  of  the 
tivnsaction  and  the  kind  of  relief 
reque«ted. 

Sebtioii  2S70.34  of  die  proposed 
regulation  lists  the  information  that  is 
required  in  every  ex«nption  application, 
whether  it  be  en  application  for  an  . 
individual  or  dass  exemptioo. 
Addilieoal  information  specified  in 
1 2S70.3S.of  the  regulation  must  be 
included  in  a{^lications  for  individual 
exemptions. 

Section  2670.32  incorporetes  the 
provisions  of  ERISA  IVocedure  75-^1 
relating  to  who  may  file  applications  for 
exemptions  and  sets  forth  simplified 
rules  relating  to  representation  of 
applicants  by  third  parties.  If  the  same 
person  will  represent  both  the  plan  and 
the  parties  in  interest  involved  in  an 


*  The  Oapartment  must  find  thai  the  tlakjlory 
oritaria-aie  aatlafiad  before  granting  a  prohibited 
transaction  exemption.  The  legislative  history  of 
ERISA  stakes  H  dear,  however,  that  the  Department 
'  has  broad  discretion  in  determining  whethw  or  not 
to  grant  an  exemptioa.  HJL  Rep.  1280. 93  Cong..  2d 
Sees.  311  (1874). 


\ 
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exeinptioa  Iraiisaclkin  in  raatlera 
rdattng  to  the  exemption  apidication, 
§  2S7a34  requires  the  applicant  to 
disclose  this  fact  in  tlie  apiriication. 
Such  shared  refweaentation  may  raise 
questions  under  the  exclusive  purpose 
and  prudence  requirements  of  sections 
4()3(c)  and  4(M(a)  of  the  Act  and  under 
the  prohibited  transaction  provisions  of 
section  406  of  the  Act  and  section 
487S(cXl)oftheCode.* 

Section  257033  indkafes  that  the 
Department  will  not  cmisider  on  its 
merits  an  application  that  omits  any  of 
the  information  reqtiired  by  S  2570.34  or, 
if  applicable,  |  2570l35.  Thus,  applicants 
should  not  file  applications  for 
exranptioa  until  they  have  compiled  all 
the  infonnation  required  by  thMe 
sections  and  can  submit  it  in  an 
organised  and  comprehensive  fashion 
together  with  all  necessary  supporting 
documents  and  statements. 

Duty  Is  Amend  and  Supplement : 


The  proposed  regulation  preserves  in 
i  2570,37  the  requirement  established  in 
ERISA  Procedure  7S-1  that  an  applicant 
promptly  noti^  the  Division  of 
Exemptions  if  he  discovers  that  any 
material  fact  or  representation 
contained  in  his  application,  or  in  any 
supporting  documents  or  testimony,  was 
inaccurate  or  if  any  such  fact  or 
repiesentation  substantially  changes. 
However,  the  proposed  re^^ation  adds 
the  requirement  that  an  applicant  notify 
the  Division  of  Exemptions  when 
anything  occurs  that  may  affect  the 
continuing  accuracy  of  such  facts  or 
representations. 

The  Department  expressly  conditions 
every  exemption  on  the  accuracy  and 
completeness  of  the  facts  and 
representations  provided  by  an 
aj^icant  fai  support  of  tfie  exemption, 
llierefbre,  as  1 2570.49  of  the  proposed 
regulation  indicates,  an  exemption  does 
not  take  effect  or  otherwise  operate  to 
protect  parties  in  interest  from  liability 
for  any  excise  tax  assessable  tmder 
section  4875  of  the  Code  or  any  civil 
penalty  assessable  under  section  502(1) 
of  ERISA  or  5  U.S.C  8477(e]  if  the 
material  facts  and  representations 
contained  in  die  application  or  in  any 
other  materials,  doctunents  or  testimony 
submitted  by  the  applicant  in  support  of 
the  application  were  inaccurate  or 
incomplete. 


*  Sinilariy.  a  pUn'i  payment  of  tb«  axpeiuM 
awaclalei  mUk  the  fitog  or  procaaaii^  of  an 
extai^MM  aypllcaUwi  wiaaa  <|tat>OB«  inter  the 
citad  Bfcalaqr  taapaaalblM^r  mi  pwlAMwl 


.      I  to  the  extent  liial  any  party 

In  intenai  ■anafi  w  froan  tiiv  tfanaaction  for  wnicb 
aa  aMMpMMi  ia  aa«t^  See  aectkm  4a8(a)n)(D)  of 
ERISA. 


DaciaiMi  te  Oaay  an  Bxamptkm 

Although  ERISA  Proc  75-1 
established  no  procedures  to  be 
followed  by  die  Department  in  denying 
exemption  applications  or  to  be 
followed  by  applicants  in  responding  to 
sadk  denials,  the  Department  has 
developed  proceditfes  over  the  yean  to 
notify  applicants,  first  to  the  tentative 
and.  later,  cX  tiie  final  denial  of  th^ 
appHcations.  In  large  part  the  proposed 
regulation  codifies  these  {nocedures. 

Section  257033  of  the  proposed 
regulation  describes  certabi  cases  in 
which  tiie  Department  will  ordinarily 
not  consider  the  merits  of  exemption 
application.  As  noted  above,  this  section 
provides  that  the  Department  will 
ordinarily  not  consider  an  inccnnplete 
aiq)llcation.  In  ad<fition.  the  proposal 
makes  it  clear  that  the  Department 
ordinarily  wHl  not  consider  applications 
that  relate  to  a  transaction,  or  a  party  in 
interest,  that  is  the  subject  of  an  ERffiA 
enforcement  action  or  investigation.  In 
certain  cases,  however,  the  Department 
may  exercise  its  discretion  to  consider 
exemption  apf>lications  in  these 
categories,  for  example,  where 
deficiencies  in  an  exemption  ^plication 
are  merefy  technical  or  where  an 
enforcement  matter  is  deariy  unrelated 
to  the  exemption  transaction. 

Under  the  proposed  regulation,  the 
D^artqient  may  decide  to  deny  an 
exemptionreqxiest  atany  one^a    . 
number  of  stages  in  the  review  process. 
For  example,  it  may  decide  after  its 
initial  review  of  an  application  that  the 
requested  eMB^on  does  not  satisfy 
the  statnloiy  criteria  set  forth  in  sections 
408(a)  of  the  Act  and  4g7S(c)(2)  of  the 
Code,  fai  that  event  tiie  department  will 
send  a  tentative  denial  letter  to  the 
appbcant  pursuant  to  |  2570.38  <^  the 
regulation.  That  letter  will  inform  the 
ai^licant  of  the  Department's  tentative 
decision  to  deny  tiie  application  and  of 
the  reasons  tterefor.  Under  {  2570.38,  an 
applicant  has  20  days  from  ^e  date  of 
this  letter  to  request  a  conference  widi 
the  Department  and/or  to  notify  tiie 
Department  of  his  intent  to  submit 
ad^tlonal  Information  in  writing  to 
support  die  application.  If  the 
Department  rMxives  no  request  for  a 
conference  and  no  notice  of  intent  to 
submit  additional  faiformation  within 
that  time.  It  will  send  the  applicant  a 
final  denial  letter  pursuant  to  {  2570.41 
of  the  regulation. 

If  an  applicant  wishes  to  submit 
additiouM  Information  in  support  of  a 
tentativefy  denied  exemption 
application,  he  may  notify  the 
Department  of  Ms  intention  to  doso 
wiMo  the  prescribed  20-day  period 
either  by  telephone  or  by  letter.  After 


issuing  such  a  notice  an  anilicant  has  30 
days  from  the  date  of  the  notice  to 
funiisfa  adtUtimiat  information  to  the 
Department  If  an  applicant  notifies  the 
Department  of  his  intent  to  submit 
additional  information  but  requests  no 
conference  and  subsequentiy  fails  to 
submit  die  promised  information  within 
the  prescribed  30-day  period,  the 
Department  wiU  issue  tiie  applicant  a 
final  denial  letter  pursuant  to  i  2570.41 
(tf  the  proposed  rqjulation.  However,  an 
anilicant  who  resJizes  that  he  will  be 
unable  to  submit  his  additional 
iidbrmation  within  the  allotted  time  may 
avoid  receiving  a  foial  denial  letter  by 
withdrawing  Ids  application  before  the 
end  of  the  30-day  period  pursuant  to 
8  2570.44  of  these  procedures.  Simply  by 
sending  the  outstanding  additional 
infonnation  to  the  Division  of 
Exemptions,  an  applicant  urho  chooses 
this  option  may  reinstate  his  application 
at  any  time  witlun  two  years  of  its 
withdrawal  without  resubmitting  any 
infonnation  or  materials  previously  filed 
iU  connection  with  the  application. 

As  an  alternative  to  withdrawing  his 
application,  an  applicant  who,  for 
reasons  beyond  his  oontroL  is  unable  to 
meet  the  30-day  deadline  may  request 
an  extension  of  time  for  filing  additional 
information  pursuant  to  8  2570.30  of  the 
proposed  prooadures.  However,  the 
Department  will  grant  such  extensions 
of  time  only  in  unusual  circumstances. 

Under  1 2570.40  of  the  pn^wsed 
regulation,  an  applicant  b  atoo  given  20 
days  after  the  date  of  any  ootrfsrence  to 
submit  to  the  Department  in  writing  any 
additional  data  or  aigaments  discussed 
at  the  conCereoce  but  not  previously  or 
adequately  presented  in  writing.  If,  after 
considering  sudi  additional  material  the 
Department  remains  persuaded  tiiat  the 
requested  exemption  shoidd  not  be 
granted,  it  wiU  issue  a  final  denial  letter. 
Despite  a  request  for  a  conference,  the 
Dqgtartment  may  also  issue  a  final 
denial  letter  to  an  aroUcant  who, 
widioat  good  eaiise,  nils  to  appear  for  a 
sched<ded  conference  or  declines  to 
schedule  a  confierenoe  for  any  of  the 
times  proposed  by  the  Department 
within  the  45-day  period  following  its 
receipt  of  the  reqtiest 

In  most  cases,  the  procedure  outlined 
above  will  also  be  followed  in  denying 
exemptions  that  the  Department  has 
already  pRqwsed  through  publication  of 
a  notice  of  proposed  exemption  in  the 
Fedonl  Bagistar.  Ilowcwr.  in  cases 
when  the  Depntment  holds  a  hearing 
on  an  exemption,  the  proposed 
regulation  ulows  Am  D^artment  to 
issues  final  denial  latter  widwut  first 
issuing  a  tentative  denial  letter  and 
without  providing  the  applicant  with  thie 
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for  a  conference.  In  the 
it's  view,  where  a  bearing  on 
exemptioo  is  conducted,  the 
nd  other  proponents  of  die 
'lave  •  omre  dian  adequate 
to  present  dieir  evidence 
Dtttntuiqiortofthe 
thus.  Uttlie  is  gained  by 

apidlcant  with  yet  another 
to  a^  his  views, 
ling  a  final  denial  letter  on  an 
exemptioii  the  Department  will  not 
considN  a  renewed  application  covering 
the  same  bansaction  imless  the 
applicant  k  resents  significant  new  facts 
or  arguments  in  support  of  the 
exenqidohi  1^  "new  facts  or 
aigumentsr  m»  Department  means  facts 
or  aigumcnts  which,  for  good  reason,  the 
appUcantJaDold  not  have  submitted  for 
the  Deparuienfs  consideration  during 
its  initial  ffview  of  the  exemption 
application.  If  able  to  devek^ 
significant  new  facts  or  aigaments.  an 
applicant  nay  present  them  to  die 
Diepartaneiil  in  a  request  for 
reoonsidenition  under  1 2570.45  of  the 
proposed  Mgolation.  lAider  1 2570.45.  a 
request  forjreconsideration  must  be 
submitted  MtMn  180  days  after  the 
issuance  01  the  final  denial  letter. 

Piooedurek  for  Granting  an  Exemption 

The  proposed  regulation  supplements 
and  refinek  but  does  not  signficanUy 
alter.  prodE|dure8  estabiiriied  by  ERISA 
i'rocedure  75-1  for  granting  an 
exemption.!  Under  f  2570.42  of  the 
regulation!  die  Department  will  publish 
a  notice  o|  proposed  exemption  in  the 
FedaMi  UMslar  S.  after  reviewing  an 
exemption  nppiication  and  any 
additiooalfifonnatton  submitted  by  an 
appiicaitf.|ii  tentatively  concludes  diat 
the  requeand  exemption  satisfies  the 
statutory  oiteria  for  die  granting  of  an 
exemption  knd  that  die  requested 
exemptionijs  otherwise  appropriate. 

Like  ERISA  hooedure  75-1,  die 
proposed  ngulalkm  requires  applicants 
to  provideUottce  lo  interested  persons 
in  die  evei^  that  die  Department  decides 


to  propose  the  exemption.  Section 
2570.34  of  the  regulation  requires  an 
applicant  4  submit  widi  his  application 
a  desdipt^i  of  die  interested  persons 
to  whom  rjotioe  %vill  be  provided  and  a 
descriptio^lof  the  manner  in  which  the 
applicant  proposes  to  provide  notice, 
lliat  aectk  «  also  requires  an  applicant 
to  provide  in  estimate  of  tlie  time  he 
will  need  I  b  furnish  notice  to  interested 
persons  foUowing  publication  of  a  notice 
of  propose  a  exeaq>tion. 

Section  S7a43  of  the  proposed 
regulation  provides  guidance  on 
metlrads  a  ii^>idicant  may  use  to  notify 
interestsd||erisoiis  of  a  proposed 
exemption  ind  indicates  what  must  l>e 


included  hi  the  notice.  In  addition  to  the 
Notice  of  Proposed  Exen^ition  published 
in  die  Fadsni  ItofMsr.  die  annicant 
must  faidttde  in  the  notification  to 
interested  persons  a  supplemental 
statement  Se^on  2S70l4S  also  states 
diet  onoe  the  Department  has  pidiUshed 
a  notice  of  proposed  exemption,  die 
applicant  must  notify  Hu  interested 
persons  described  in  his  application  in 
die  manner  liMycated  in  the  application 
unless  die  Department  has  informed  die 
applicant  befoiehaad  diat  it  considers 
the  owdiod  of  notification  described  in 
die  application  to  be  insufficient  fai  some 
way.  Where  die  Department  has  so 
informed  an  applicant,  it  will  also 
require  the  applicant  to  enter  into  an 
a^vemmt  to  provide  notice  in  the  time 
and  manner  aiMl  to  the  persons 
designated  by  the  DepartanmL  After 
furnisMag  aotilication.  an  i^iplicant 
must  submit  to  the  Department  a 
declaratioii  vnder  penalty  of  perjuiy 
certifying  durt  nottoe  was  given  to  die 
persons  and  in  dM  manner  specffied  in 
his  application  or  the  superseding 
agreement  with  the  Department 

A  notice  of  proposed  exemption  wUl 
invite  interested  persons  to  submit 
commoits  in  writiqg  on  the  exemption. 
Where  appropriate,  it  vtill  also  invite 
such  persons  to  request  hearings  on  the 
exemption  puwianf  to  1 2S70.46  of  the 
proposed  procedures.  If.  after 
cmisidering  all  of  the  applicant's 
submissions,  together  with  any 
comments  received  from  interested 
persons  and  the  record  ot  any  hearing 
held  in  connection  with  the  requested 
exemption,  the  Oqiartmait  finally 
determines  that  the  exemption  riiould  be 
granted,  it  will  ptridish  a  notice  in  die 
Fedecal  RagMsr  anting  die  exemption 
pursuant  to  {  2570.48  of  the  proposed 
procedures. 

Heaiinss  on  Proposed  Exemptions 

Section  408(b)  of  ERISA  prohibits  a 
fiduciaiy  from  engaging  in  various  acts 
of  self-dealing.  Under  secticm  408(a)  of 
the  Act  the  Department  has  authority  to 
grant  exemptions  from  die  prdiibitions 
of  section  M6(b)  just  as  It  luw  authority 
to  grant  exemptions  fitim  the  restrictions 
of  sections  40e(a)  and  407(a)^  However, 
section  40B(a)  specifies  diat  the 
Department  may  not  grant  an  exemptim 
from  section  406(b)  u^ess  it  affords  an 
opportunity  for  a  hearing  and  makes  a 
determination  on  die  record  %vidi  respect 
to  the  three  statntoiy  criteria 
established  for  granting  an  exemption.* 


*  Section  4Brs(c)(2)  of  the  Code  and  S  use 
6477(cM3)(D).  aMed  VBtBA.  oontabi  riK^u  iwaring 
requiiwMals.  Hw  fciawtog  ditc— rion  of  th* 
hearing  requifenanto  of  mcUoh  ifOtM  of  ERISA  ii 
eiiually  appiicabie  to  Ihoee  stotuloiy  prawUian*. 


Because  section  408(a)  specifies  diat 
an  opportonity  for  a  homing  must  be 
given  before  an  exemption  under  section 
406(b)  is  ^rojitadL  but  not  before  such  an 
exemption  is  dsnied,  the  Department 
interprets  section  40a(a)  to  mean  that 
onfy  opponents  of  sndi  an  exemption 
must  bs  given  an  opportonlfy  lor  a 
hearing.  Moreover,  the  Deputment  has 
concluded  that  it  must  provide  a  hearing 
on  the  record  to  t^iponents  (^  a 
proposed  exemption  midsr  section 
4to(b)  mdy  whoe  it  appears  that  diere 
are  material  factoal  issues  relating  to 
the  proposed  exemption  that  cannot  be 
fully  exphired  without  such  a  hearing. 
Indeed,  hi  the  Department's  experience, 
such  heaiii^  are  not  useful  where  the 
only  issues  to  be  decided  are  outters  of 
law  or  where  material  foctual  issues  can 
be  adequately  explored  by  less  cosdy 
and  more  ei^editf  oas  means,  sodi  as 
written  submissions.  Accordingfy.  under 
S  2570.46  of  the  proposed  regulation,  the 
Department  requires  thst  persons  who 
may  be  adversefy  affected  1^  the  grant 
of  an  exemption  from  sectkm  408(b)  of 
ERISA  offer  some  evidence  of  the 
existence  of  issues  diat  can  be  fully 
examined  only  at  a  hearing  before  it  will 
grant  a  request  hx  a  hearing.  W^ere 
persuasive  evidence  of  the  existence  of 
such  issues  is  offered,  however,  the 
Department  will  grant  die  requested 
hearing. 

Under  1 2570.47  of  the  proposed . 
procedures,  the  Department  may 
schedide  a  hearing  on  its  own  motion  if 
it  detennines  that  a  hearing  would  be 
useful  in  exploring  issues  relevant  to  the 
requested  exemption.  Under  the 
proposed  procedures,  if  die  Department 
decides  to  conduct  a  hearing  on  an 
exemption  under  eidier  i  2S70u46  or 
§  257a47.  the  applicant  must  notify 
interested  persons  of  the  hearing  in  the 
manner  piescribed  by  the  Department 
Ordinariljk  such  notice  SMiy  be  provided 
by  furnishfaig  interested  persons  with  a 
copy  of  the  notice  of  hearing  published 
by  dw  Department  in  die  Federal 
Ragisler  widiin  todays  of  its 
publication.  After  furnishing  notice,  die 
applicant  must  submit  to  the 
Department  a  declaration  under  penalty 
of  perjury  certifying  that  notice  has  been 
provided  in  die  manner  prescribed. 

Any  testimony  or  odier  evidence 
offered  at  a  hearing  held  under  either 
§  2570.48  or  f  2570.^  becomes  part  of 
the  administrative  record  to  be  used  by 
the  Department  in  making  its  final 
decision  on  an  exemption  application. 

Effective  Date 

The  prt^Kised  rsgulation  would  be 
effective  with  lespeet  to  att  iHPpUc»tions 
for  exemptions  filed  with  the         ■ 
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Department  under  section  406(a)  of 
ERISA,  section  4075(cK2)  of  the  Code,  or 
5  U.S.C  8477(c)(3]  at  anytime  after  the 
date  30  days  Cr(Mn  the  date  the 
regulation  is  published  in  final  form  in 
the  Federal  Register.  AppUcations  for 
exemptions  filed  before  that  date  would 
be  governed  by  ERISA  Procedure  75-1. 

Executive  Order  12291  Statement ' 

TheOepvtntent  fatasdetenn^rad  that 
the  proposed  regulatory  actton  would 
not  constitute  a  "major  rule"  as  that    «> 
term  is  used  in  Executive  Order  12291 
because  the  action  would  pot  result  in: 
An  annual  effect  (m  the  economy  of  $100 
miUion:  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  government  agencies,  or 
geographical  regions;  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  die  ability  of  United 
States  based  enterprises  to  compete 
with  foreign  based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  Departmont  has  determined  that 
thib  regulation  would  not  have,  a 
significant  economic  impact  on  simall 
plahs  or  other  small  entities.  Aft  stated 
previodsly.  this  regulatffitn  would  do 
little  more  than  describe  procedures  that 
reflect  tiractices  already  in  place  tot 
filing  and  processing  applicatioiis  for 
exemptions  from  the  prohibited 
transaction  provisions  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
the  Internal  Revenue  Code  of  191^  and 
the  Federal  Employee  Retirement 
Systems  Act  of  1986. 

Paperwerii  RedactkiB  Ast 

This  proposed  regulation  iriodffi^ 
eurmtt  obUeiction  of  infoiination 
requirements.  It  does  so  largely  by 
codifying  requests  for  facts  and  opinions 
diat  are  routinely  addressed'to   ■'"■':-■■' 
applicants  for  exemptions  under  (huTeht 
procedures.  Adcort^igly.  the  regulatibn 
-  Will  not  Incfesse  the  paperwotic  burden 
for  appiicents.  The  n^atiota  has  been 
forwarded  for  ap|Ht)val  to  the  Office  of 
Managonent  and  Budget  imder  the 
provisions  -Cff  die  Paperwork  Reduction 
Actof  1960  (P.L  96^11)..  :    -i  .  - 

Statutoiy  Authority 

The  proposed  regulation  would  be 
issued'under  the  authority  granted  in 
sections  406(a)  (Pub.  L^3-40e.  88  Stat 
883,  29  U.6.a  110e(b))  and  505  (Pub.  L 
93-^PO,  88  Stat  894. 29  U.S.a  11^)  of 
ERISAs  under  Reorganization  Plan  No.  4 
of  1978143  FR  47713.  October  17. 1978). 
under  5  U.8.a  8477(c)(3).  and  under 
Stecretary  of  Labor's  Order  No.  1-87  (52 
PR  13139  April  21, 1967). 


List  of  Subjects  In  29  CFR  Part  2570 

Administrative  practice  and 
procedure.  Employee  b«aefit  plaa^ 
Employee  Retirement  Income  Security 
Act.  Federal  Employees'  Retirement 
System  Act.  Party  in  interest.  Prohibited 
transactions.  Pensions. 

Proposed  RegulatiOD 

■  For  the fcMegoiogreesofis  set  out  in 
the  preamble,  T^de  29,  Chapter  XXV, 
Part  2870  of  die  Code  of  Federal 
R^ulations  is  propqeed  to.bg  amended 
as  follows:  W'    •  S-»::' 

(Note:  Part  2570,  consisting  of  Subpart  A 
(S9  257ai-2570.13),  was  proposed  at  51 FR 

30504.  August  27,  isea] 
PART  2570-(AMENDEO] 

1.  The  audxwity  for  Part  2570  is 
revised  to  read  as  fellows: 

AuHiorily:  29  U.S.C.  1106(a),  1135: 
Reorganization  Plan  No.  4  of  1978;  5  U.S.C 
8477(o)(3):  Secretary  of  Lalwr's  Order  No.  1- 
87. 

Sections  2570.1  to  13  are  also  issued  under 
29  U.S.C.  1132(i). 

2.  By  adding  in  the  appropriate  place 
the  following,  new  Subpart  B: 


8uii|Mf!t 


tor  FNhiQ  i 


Exemption  AppNcatiaM 

Sec.  .:■■•.• 

2570.30    Scope  of  rules. 
257a31    Definitions. 

2570.32  Persons  «ho  may  apply  for 
exemptions. 

2570.33  Appbcations  the  department  will 
BOt  ordinarily  consider. 

2570.34  Inlormation  to  be  iacluded  in  every 
exemptioB  anilication. 

2570.35  Information  to  be  included  in 
appbcations  for  individual  exemptions 
only. 

2570.30    Where  to  file  an  application. 
2S70J7    Duty  to  amend  and  supi^ement 

exemption  applications. 
2S70J8    Tentative  denial  letters. 

2670.39  Opportunities  to  submit  additional 
information. 

2570.40  Conferences. 

2570.41  Final  denial  letters; 

2670.42  Notice  of  proposed  exemption. 
257043    Notification  of  interested  persons  by 

applicant. 

2570.44  Withdrawal  of  exemption 
applications. 

2570.45  Requests  for  reconsideration. 

2570.46  Hearings  in  opposition  to 
exemptions  from  restrictions  on  fiduciary 
self-dealing. 

2570.47  Other  hearings. 

2570.48  Decision  to  grant  exemptions. 
257049    Limits  on  the  effect  of  exemptions. 

2570.50  Revocation  or  modification  of 
exemptions. 

2570.51  Public  inspection  and  copies. 


Subpart  B    f*rocadiir«8  for  Filing  and 
Procaasing  ProNMIaQ  Tranaaction 
ExampUon  AppMcaUona 

S2S70,30   Scopeofrulse. 

(a)(1)  The  rules  of  procedure  set  forth 
in  this  subpart  apply  to  all  applications 
for  exemption  which  the  Department 
has  authority  to  issue  imden 

(i)  Section  408(8)  of  the  Employee 
Retirenient  income  Secioity  Act  of  1974 
(ERISA): 

(ii)  Section  4975(c)(2)  of  die  Internal 
Revenue  Code  of  1986  (die  Code)  (See 
Reorganization  nan  No.  4  of  1978);  or 

(iii)  The  Federal  Eipployees'     ,. 
Retirement  System  Act  of  1986  (FERSA) 
(5  U5.C.  8477(c)(3)). 

(b)  The  Department  wiO*  generally 
treat  any  exemption  application  which  { 
is  filed  solely  under  section  408(a)  of     ' 
ERISA  or  solely  under  section  497S(cX2) 
of  the  Code  as  an  exemption  filed  under 
both  section  406(8)  and  section 
4975(c)(2)  if  it  relates  to  a  transaction 
Uiat  would  be  prohibited  bodi  by  ERISA 
and  by  the  ooiresponding  provisions  of 
die  Code. 

(c)  The  procedures  set  forth  in  this 
subpart  represent  die  exclusive  means 
by  which  the  Department  will  issue 
administrative  exemptions.  The 
Department  will  not  issue  exemptioni' 
upon  oral  request  alone.  Likewise,  the    , 
diepartment  will  not  grant  exemptions 
orally.  An  applicant  for  an  - 
administrative  exemption  may  request 
and  receive  oral  advice  from 
Department  emplojwes  in  preparing  an 
exemption  applicaticm.  However,  such 
advice  does  not  constitute  part  of  the 
administrative  record  and  it  not  binding 
on  the  Department  in  its  processing  of 
an  exemption  application  or  in  its 
examination  or  audit  of  a  plan. 


12670131 

For  purposes  of  these  procedures,  the 
following  definitions  apply: 
(a)  An  "afiiliate"  of  a  person  means — 

(1)  Any.  person  direcUy  or  indirecdy 
through  one  or  more  intermediaries. 
controUing.  ccmtrolled  by.  or  under 
common  control  with  the  person: 

(2)  Any  director  of.  relative  of.  or 
partner  in,  any  such  person; 

(3)  Any  corporation,  partnership,  trust, 
or  unincorporated  enterprise  of  which 
such  person  is  an  officer,  director,  or  a  6 
pereent  or  more  partner  or  owner;  and 

(4)  Any  employee  or  officer  of  the 
person  who — 

(i)  Is  highly  compensated  (as  defined 
in  section  4975(e)(2)(H)  of  die  Code),  or 

(ii)  Has  direct  or  indirect  authority, 
responsibility,  or  control  regarding  the 
custody,  management,  or  dispostion  of 
plan  assets. 
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(h)  A  "d^M  exemption"  is  an 
administratiMre  excaqilfaMi.  granted  undo- 
seclkin  AM)  of  ERISA,  section 
4975(eK2)  of  ihe  Coda,  and/or  5  U^C 
B477(c)(3),  vHiidi  applies  to  any  parties 
in  interest  ikAtfain  the  class  of  parties  in 
interest  spflofied  ia  the  exemptioo  who 
meet  tfaa  conditions  of  the  axenmtion. 

(c)  "Dept^rtment"  means  the  V& 
Department  bf  Labor  and  includes  the 
Secretaiy  o^^^abor  or  Us  delegate 
^thority  with  respect  to 
iction  axemptions  to 
t  applies, 
ion  transaction"  means 
t  or  transaction  for  whidi 
I  is  requested. 
Ividud  exemption"  is  an 
administra^ie  exemption,  granted  under 
section  408^)  of  ERISA,  section 

!  code,  and/or  5  U.S.C 
~  I  applies  oiily  to  dw 
I  in  interest  namied  br 
led  in  the  exemption, 
'ininteresrmeansa    ' 
I  in  section  3(14)  of 
f.S.C  a477(a)(4)  and 
includes  a  '1(iisqualifled  penon."  as 
defined  in  sjaction  4g7S(eH2)  of  the  Code. 

§2S7IL32   P^Nons  wlteaiay  apply  for       . 


exercising^ 
prohibited  I 
which  this  I 

the  transact 
an  exemptifl 
(e)  An  • 


4975(cM2)( 
8477(cH3).' 
specific  [ 
otherwise  i4 

(f)A"] 
person  de 
ERISA  or  5 1 


(a]  The  DJ^artment  may  initiate 
exemption  proceedings  on  its  own 
motion,  bk  e  qdition.  the  Department  will 
initiate  ex«  liption  proreedings  upon  the 
application  lent- 
il) Any  p^irty  in  interest  to  a  plan  who 
is  or  may  ba  ia  party  to  the  exemption 
transaction:  \ 

.(2)  Any  pUn  which  is  a  party  to  the 
exemption  fiuosaction:  or 

(3)  bi  the  bsse  of  an  application  for  an 
exemption  levering  a  class  of  parties  in 
interest  or  «  class  of  transactions,  in 
addition  to  ffiy  person  described  in 
parapaphs  (a)(1)  and  (aM2)  of  this 
section,  an  usociation  or'oiganization 
representing  iparties  in  interest  who  may 
be  parties  tfjthe  exemption  transaction. 
.  (b)  An  apiaicati<Hi  by  or  for  a  person 
described  i^  paragraph  (a)  of  this 
section.  ma^Fbe  sdMnitted  by  ^e 
applicant  of  by  his  authorized 
representatives.  If  the  application  is 
submitted  bgif  a  representative  of  the 
applicant,  th«  representative  must 
submit  proof  of  his  authority  in  the  form 
of:  [ 

(1)  A  powMr  of  attorney;  or 

(2)  A  wrilJL^  certification  from  the 
applicant  thcit  the  representation  is 
authorized. , 

(c)  If  the  •atfaorized  representative  of 
an  applicant  isubnits  an  appUcation  for 
an  exemptiba  to  the  Department 
together  wi^i  proof  of  his  autiiority  to 
file  the  appVtation  as  required  by 
paragraph  (^)  of  this  section,  die 


DepartiMat  wlU  dirad  aU 
correspoadenoe  and  iaqairiea 
conceniinglhe  appHcatien  to  the 
repreaantattve-imliBsa  requested  to  do 
otherwise  by  tta  applicant 

92S70,33   ApplteallaiiBiha 


(a)  The  Deportment  will  not  ordinarily 
considen 

(1)  An  appUcation  that  fails  to  include 
all  the  infoiniatioii  required  by 

9§  2570.34  and  257035  or  othowise  fails 
to  conforai  to  die  requirements  of  these 
procedures:  or 

(2)  An  applicatioii  for  an  exemption 
inwriving  a  traiuactioa  or  transactions 
which  are  the  subject  irf  an  investigation 
for  possible  vioktions  of  ERISA  or 
FBRSA  or  an  appBcatton  far  an 
exemption  invohriBg  a  patty  in  interest 
who  is  die  sul^ect  of  such  an 
investigation  or  vdio  is  a  defendant  in 
an  action  by  the  Oqwrtinent  or  the 
Internal  Revenue  Service  to  enforce 
ERISA  or  FERSA. 

(b)  If  for  any  reaaon  die  Department 
decides  not  to  amsider  an  exemption 
applicatioa.  it  will  infonn  the  applicant 
of  that  decision  in  wiiting«nd  of  the 
reasons  therefor. 

(c)  An  application  for  an  individual 
exemption  relating  to  a  specific 
transaction  or  transactions  will 
ordinarily  not  be  considered  separately 
if  the  Department  is  considering  a  class 
exemption  reUiting  to  the  same  type  of 
transaction  or  transactions. 

§257044 


(a)  All  applications  for  »(emptions 
must  contain  the  following  infoimation: 

(1)  The  name(s)  of  the  apphcant(s): 

(2)  A  detailed  desctiptioii  of  the 
exemption  transaction  mod  the  parties  in 
interest  fof  whom  anexenqrtion  is 
requested,  indudfaig  a  description  of  any 
larger  integrated  transaction  of  wdiich 
the  exemption  transaction  is  a  part; 

(3)  Whedier  the  affected  plan(s)  and 
any  parties  ia  interest  will  be 
represented  by  the  same  person  with 
regard  to  the  exemption  ^ipUcation; 

(4)  Reasons  a  plan  would  have  for 
entering  into  the  exemption  transaction; 

(5)  The  prohibited  transaction 
inovisioos  Irora  which  exemptive  relief 
is  requested  and  the  reason  why  the 
transaction  would  violate  each  such 
im>vision; 

(6)  Whethw  the  exemption 
transaction  is  customary  for  the  industry 
or  class  involved; 

(7)  Whetbn-  the  exemption 
transaction  is  or  has  been  the  subject  of 
an  InvastigatioB  or  enforcement  action 
by  the  Department  or  by  the  Internal 
Revenue  Service:  and 


(8)  1W  hardship  or  aooBOBik  loss,  if 
any,  whidi  woaM  readt  to  the  person  or 
persons  on  behalf  of  whom  the 
exemption  is  sougM.  to  affisctod  plans, 
and  to  diair  parHdpaals  and 
benefkdaries  from  denial  of  the 
exedq)tion> 

(b)  All  applications  for  exemption 
must  abo  oontafai  the  following: 

(1]  A  statement  explafaiqg  why  the 
requested  exeaqrtlan  wodd  be— 

p)  Adndaistarativdy  feasible: 

(ii)  In  the  faiterests  of  aflbded  plans 
and  dieir  participants  and  benefidaries; 
and 

(iii)  Protedive  of  die  rights  of 
participants  and  beneficiaries  of 
affeded  plans. 

(2)  Widi  reqied  to  die  notification  of 
interested  persons  reqdred  by  1 2570.43: 

(i)  A  descttptton  of  the  brtenssted 
persons  to  whom  the  appUcant  intends 
to  provide  notice: 

(ii)  The  manner  in  which  die  applicant 
will  provide  such  notice:  and 

(iii)  An  estimate  of  die  time  die 
applicant  will  need  to  fiiinirii  notice  to 
all  interested  persons  fbUowiog 
publicatian  of  a  notice  of  the  proposed 
exemption  in  the  Fedsasl  Ra^rtar. 

(3)  If  an  advisory  ofrinion  has  been 
requested  with  respect  to  any  issue 
relating  to  the  exemption  transaction— 

(i)  A  copy  of  the  l^ter  condiiding  the 
Department's  action  on  the  advisory 
opinion  request:  or 

(U)  If  die  Department  has  not  yet 
concluded  ito  action  on  the  request:   ■ 
.  (A)  A  copy  of  the  request  or  the  date 
on  which  it  was  submitted  together  with 
the  Dqiertnaent's  correspondence 
control  number  as  indicated  in  die 
adcnqwledgement  letter  and 

(B)  An  explanation  of  the  effect  of  a 
favorable  advisory  opinion  upon  the 
exemption  transaction. 

(4)  If  the  applicaticm  is  to  be  signed  by 
anyone  other  dian  an  individual  party  in 
interest  seeking  exemptive  relief  on  his 
own  behalt  a  statement  which — 

(i)  Identifies  the  individual  who  will 
be  sigidng  the  application  and  his 
positton  widi  tlw  applicant;  and 

(ii)  Explains  briefly  the  basis  of  his 
familiarity  with  the  matters  discussed  in 
the  appUbation. 

(5Mi)  A  declaration  in  die  following 
form:  Under  penalty  of  perjury,  I  dedare 
that,  to  the  best  of  my  Imowledge  and 
beUet  the  i^resentations  made  in  this 
application  are  true  and  correct 

(ii)  This  declaration  must  be  dated 
and  signed  by: 

(A)  The  applicant  himself  in  the  case 
of  an  individual  party  in  interest  seeking 
exemptive  relief  on  Us  own  behalf; 

(B)  A  corporate  officer  or  partner  who 
is  familair  with  the  matters  discussed  in 
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the  application  where  the  applicant  is  a 
corporation  or  partnership;  < 

(C)  A  designated  officer,  official,  or 
trustee  who  is  familar  with  the  matters 
discussed  in  the  application  where  the 
applicant  is  a  plan  or  an  association, 
organization,  or  other  unincorporated 
enterprise. 

(iii)  Specialized  statements  from  third- 
party  experts —  such  as  appraisals, 
analyses  of  market  coiiditions.  or 
opinions  of  independent  fiduciaries — 
submitted  to  support  an  applicaticm  fw 
exemption  must  also  be  accompanied  by 
a  declaration  under  penalty  of  perjury 
that  to  Ae  best  of  the  expert's 
knowledge  and  belief,  the 
representations  made  in  the  statement 
are  true  and  correct.  This  declaration 
must  be  dated  and  signed  by  the  expert 
who  prepared  the  statement. 

(c)  An  application  for  an  exemption 
may  also  include  a  draft  of  the 
requested  exemption  which  defines  the 
transaction  and  parties  in  interest  for 
which  exemptive  relief  is  souj^t  and  the 
specific  conditions  under  which  the 
exemption  would  apply. 

92S70L3S   mioniieyun  to  be  Iwdiided  In 

t^lf^ll^mrHm  1^  maViaiMi  VnMnpiIOlM  Only. 

(a)  Every  application  for  an  individual 
exemption  must  include,  in  addition  to 
the  iitfonnation  specified  in  §  2570.34. 
the  foUowig  information: 

(1)  The  name,  address,  telephone 
number,  and  type  of  plan  or  plans  to 
which  the  requested  exnnption  applies; 

(2)  The  Employer  Identification 
Number  (EIN)  and  the  plan  number  (PN) 
used  by.  such  plan  or  plans  in  aU . 
reporting  and  disclosure  required  by  the 
Department; 

(3)  Whether  any  plan  or  trust  affected 
by  the  requested  exemption  has  ever 
been  found  by  the  Department  the 
Internal  Revenue  Servicet  or  by  a  court 
to  have  violated  the  exclusive  benefit 
rule  of  section  401(a)  of  the  09de,  or  to 
have  engaged  in  a  prohibited 
transaction  under  section  603(b)  of  the 
Code  or  corresponding  provirions  of 
prior  law.  section  497S(c)(l)  of  the  Code, 
sections  400  or  407(a)  of  ERISA,  or  5 
U.S.a  8477(c)(3): 

(4)  Whetehr  any  reUef  under  section 
406(a)  of  ERISA,  section  4975(c)(2]  of  the 
Code  or  5  U.S.C  8477(c)(3)  has  been 
requested  by,  or  provided  to.  the 
applicant  or  any  of  t&e  parties  on  behalf 
of  whom  the  exemption  is  sought  and,  if 
so.  the  exemption  application  numbw  or 
the  prohibitctd  transaction  exemption 
number, 

(5)  Whether  the  applicant  or  any  of 
th&parties  to  the  exemption  transaction 
is  currently,  or  has  been  within  the  last 
five  years,  a  defendant  in  any  lawsuit  or 
criminal  action  concerning  such  person's 


conduct  as  a  fiduciary  or  party  in 
interest  with  respect  to  any  plan;' 

(6)  Whether  this  applicant  or  any  of 
the  parties  to  the  exemption  transaction 
has,  within  the  last  13  years,  been 
convicted  of  any  crime  described  in 
section  411  of  BUSA: 
•  (7)  Whether,  within  the  last  five  years, 
any  plan  affected  by  the  exemption 
transaction  or  any  party  to  the 
exeiiq>tion  traasactioii  has  been  under 
investigation  or  exambiatiou  by.  or  has 
been  engaged  in  litigation  or  a 
continuing^  controversy  with,  the 
Department  the  Internal  Revenue 
Service,  the  Justice  D(q>artBient  the 
Pension  Benefit  Guaranty  Corporation. ' 
or  the  Federal  Retirement  Thrift 
Investment  Board  invdving  compliance 
with  provisions  of  ERISA,  provisions  of 
the  Code  relating  to  enq>loyee  benefit 
plans,  or  provisions  of  FERSA  relating  to 
the  Federal  Thrift  Savings  Fund.  If  so. 
the  applicant  should  submit  copies  of  all 
correspondence  with  the  Department 
the  Internal  Revenue  Service,  the  Justice 
Department  the  Pension  Benefit 
Guaranty  Corporation,  or  the  Federal 
Retirement  Thrift  Investment  Board 
regarding  the  substantive  issues 
involved  in  the  investigation, 
examination,  Utigation,  or  controversy: 

(8)  Whether  any  plan  affected  by  the 
requested  exonption  has  experienced  a 
r^>ortable  event  under  section  4043  of 
ERISA; 

(9)  Whedier  a  notice  of  intent  to 
terminate  has  been  filed  under  section 
4041  of  ERISA  respecting  any  plan 
affected  by  the  requested  exemption: 

(10)  Names,  addresses,  and  taxpJayer 
identifying  nurabera  of  all  parties  in 
interest  involved  in  the  subject 
transactibn; 

(11)  llifr  estimated  number  of 
participants  and  beneficiaries  in  each 
plan  affeiBted  by  the  requested 
exemption  as  oi  the  date  of  tfie 
application; 

(12)  The  percentage  of  the  fair  market 
value  of  the  total  assets  of  each  affected 
plan  that  is  involved  in  the  exemption 
transacticm; 

(13)  Whether  the  exemption 
transaction  has  been  consummated 
already  or  will  be  consummated  only  if 
the  exenmtion  is  granted; 

(14)  If  me  exemption  transaction  has 
already  been  consummated: 

(i)  The  circumstances  which  resulted 
in  plan  fiduciaries  causing  the  plan(8)  to 
engage  in  the  subject  transaction  before 
obtaining  an  exemption-from  the 
Department 

(ii)  Whether  the  transaction  has  been 
terminated; 

(iii)  Whetiier  the  transaction  has  been 
corrected  as  defiited  in  Code  section 
4975  (f)(5): 


(iv)  Whether  Form  5330,  Return  of 
Excise  Taxes  Related  to  Employee 
Benefit  Mans,  has  been  filed  with  the 
Internal  Revenue  Service  with  respect  to 
the  transaction; 

(v)  Whether  any  excise  taxes  due 
imder  section  4975  (a)  and  (b)  of  the 
Code  l^  reason  of  the  transaction  have 
been  paid. 

(15)  The  name  of  every  person  who 
has  investment  discretion  over  any 
assets  involved  in  the  exemption 
transaction  and  the  relationship  of  each 
such  person  to  the  parties  in  interest 
involved  in  thf  exemption  transaction 
and  the  affiliates  of  such  parties  in 
interest 

(16)'  Whether  or  not  assets  of  the 
affected  plan(s)  are  Invested  in  loans  to 
any  party  in  interest  involved  in  the 
exempti<m  transaction,  in  property 
leased  to  any  such  party  in  interest  or 
in  securities  issued  by  any  such  party  in 
interest  and,  if  such  investments  exist  a 
statement  for  each  of  these  three  types 
of  investments  which  indicates: 

(i)  Hie  type  of  investment  to  which 
the  statement  pertains; 

(ii)  The  aggregate  fair  maricet  value  of 
all  inveetments  of  this  type  as  reflected 
in  the  {dan's  most  recent  annual  report 

(iii)  The  approximate  percentage  of 
the  fair  market  value  of  the  plan's  total 
assets  as  shown  in  such  annual  report 
that  is  represented  by  all  investments  of 
this  tjpe;  and 

(iv)  liie  statutory  or  administrative   , 
exemption  covering  these  investments,  if 
any. 

(17)  The  ap|»Qximate  aggregate  fair 
mariiet  value  of  the  total  assets  of  each 
affected  plan; 

(IB)  The  persoB(e)  who  will  bear  the 
costs  of  the  exemptian  application  and 
of  notifying  interested  persons;  and 

(10)  Whether  an  indqiendent       " 
fiduciary  is  or  will  be  involved  in  tiie 
exemption  transaction  and.  if  so.  the 
names  ci  the  prnvons-who  wiH  bear  die 
cost  of  the  fee  payable  to  sudi  fiduciary. 

(b)  Each  application  for  an  individual 
exemption  muSt  also  include: 

(1)  True  copies  of  all  contracts,  deeds, 
agreements,^and  instruments  as  well  as 
relevant  portions  of  plan  dociunents. 
trust  agreements,  and  any  other 
documents  bearing  on  the  exemption 
transaction; 

(2)  A  discussion  of  the  facts  relevant 
to  the  exemption  transaction  that  era 
reflected  in  these  documents  and  an 
analysis  of  their  bearing  on  the  . .  <t  ..  -  . 
requested  exemption;  and  ',  ^  :Ui  • 

(3)  A  copy  of  die  most  recent  financial 
statements  (rf  each  plan  affected  by  the 
requested  exemption. 
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fasnM  lUftwr* toll* ant 

v13ie  Depai!tiDent'B  prdiibited 
transaction^lieoyition  pro-am  is 
1  by  the  Pension  and 
Welfiara  Bedsfits  Administration 
(PWBA).  Aii^  exemption  anpUcsUon 
gbvsKftsd  mifttiese  |»oceduteS  should  be 
mailed  or  oihmwise  delivered  to: 
Exemption  Mn»licati(Ni.  PWBA;  Office 
^ICeauIattdiiand  Ifiteipretatioiis. '  ' 
l)tvirfo0orlc«mptlons.m        "^" 
Departmenj  bf  Labor.  200  Ooastitution 
Avenue  Nw|.  Wariiington.  DC  2000. 

easMplfOi 

(a)  fsh  apUUcant  must  promptly  notify 
the  Oivisioif  |Df  BxeeoptioBS  in  writiqg  if 
hediscoverMthat  ai^  naleiial  fiacttM' 
i^epMsentatl^  contained  ift  Us 
ap^iUcation  or  in  any  dbeunents  Of' ' 
iestoony  provided  in  suppibrt  of  ttuB ' 
ai^Catioit  ^  inaccurate,  if  any  sudb 
fact  or  reprisientatton  changes,  or  if 
anything  octtas^hat  may  affect  the 
contimi^  atcuracy  of  any  such  fact  or 
representation. 

(b)  If,  at  ady  time  after  filing  Us 
exeaiption  <^catioa.  an  applicant  or 
any  o&er  pw^  in  interest  who  Wodd 
paHidpate  ia  die  exemption  traasaetion 
becdaies  di4  subject  of  an  iaves^ation 
or  ^nibrbeiaiMnt  action  bjl^' the 
pepartmml|i!dieInterQaI|Utyenoe  .    . 

itice  Depailment,  tbe 
t  Guaranty  Corporation, 
RetiremenfThilft 
lard  involving  compliance 
of  ERISA,  previidons  of 
ting  to  en^ddyee  benefit 
plans,  or  pn  lyisions  of  PEICSA  relating  to 
the  Fedetid  Thrift  SaviUgs  Fbnd.  tlie 
applicaht  rp  list  promptiy  noti^  the 
Division  of  Bcemptions. 

(c)  The  Department  may  require  an 
applicant  to  teovide  documentation  it 
considers  nMessary  to  verify  any 
statements  contained  in  die  application 
or  in  suppoilting  materials  or  documents. 


Siervice.  Uiei 
Pension 
or  the  F( 
Investment 
with  provisi 
die  Code  rel 


f  ISTaM   TMlaMvai 

■    (a)  If,^ttt  reviewing  sin  exeinptioa 
file,  the  Dept  rtment  cotidudes  that  it 
will  not  ffik  die  exenqition^  if  will 
notify  die  aM>llcaat  in  writing  of  its 
tentative  danal  of  the  exemption 
application.1  At  the  same  time,  the 
Department!  Will  provide  a  short 
Statement  of  the  reasons  for  its  tentative 
denial        1 1    *  :  • 

(b)  Aa  ai^licant  wrill  have  20  days 
from  die  daM  of  li  tentative  denial  letter 
to  request  aleonlerenpe  under  1 2S7IU0 
of  diese  prof:^duces  and/or  to  notify  the 
Department  af  its  intent  to  submit 
additional  imormation  in  writi^  under 
1 2S70L30  of  |ttiese  procedures.  If  the 
'Departmentidoes  not  receive  a  risquest 
for  a  conference  or  a  notification  of 


intent  1o  submit  additional  information 
widdn  diet  time,  it  will  issue  a  final 
denial  letter  pursuant  to  1 2570.41. 

(c)  The  Department  need  not  issue  a 
tentative  denial  letter  to  an  applicant 
before  issuing  a  final  denial  letter  where 
the  Department  has  cmiducted  a  hearing 
on  the  exemption  pursuant  to  eidier 
i  2S7tMeor  2570.47  of  these  procedures. 


(a)  An  appUcaqt  Biay  notify  die 
Department  <^  i^  intent  to  submit 
additiianal  infqnuatien  supporting  an 
exen^tion  application  either  by 
telephone  or  by  letter  sent  to  the 
address  fumiiriied  in  the  applicant's 
tentative  denial  letter.  At  die  same  time, 
^  applicant  should  indicate  generaUy 
die  type  of  inforiDtation  that  ha  will 
subinit  •      ; 

(b)  An  applicant  will  have  30  days 
fitmi  the  date  of  the  notification 
discussed  in  paragraprii  (a)  of  this 
section  to  submit  in  writing  all  of  the 
additional  infcxmatien  he  intends  to 
provide  in  stqtport  of  his  application.  All 
such  information  must  be  accompanied 
by  a  declaration  under  penaHy  of 
perjury  attesting  to  die  truth  and 
correiCtneiss  of  £e  infoimaUon  provided, 
whidtisdated  and  signed  Iqr  a  pnson 
qualified  tsidwf  i  2S70.^bK5)  dl  di^se 
procedures  to.ilgn  such  a  dedaration. 

(c)  It  for  rewKHU  beyond  his  control 
,  an  applicant  is  unable  to  submit  in 

writing  ail  die  additional  information  he 
intends  to  provide  in  support  of  his 
application  «vtthin  the  30-day  period 
described  in  paragraph  (b)  of  this 
section,  he  inay  request  an  extension  of 
time  to  furnish  die  information.  Sudi 
requests  must  be  made  before  the 
expiration  of  the  30^day  period  and  will 
be  granted  only  in  unusual 
circuinstances  and  for  limited  periods  of 
time. 

(d)  If  an  apidicant  is  unable  to  submit 
all  of  the  additional  information  he 
intends  to  provide  in  support  of  his 
exemption  Sfqilication  widiin  the  SO^lay 
period  specified  in  paragraph  (b)  of  dds 
section.  Or  within  any  additional  period 
of  time,  granted  to  him  pursuant  to 
part^raph  (c)  of  dds  section,  the 
applicant  may  withdraw  the  exemption 
application  before  expiration  of  the 
applicable  time  period  and  reinstate  it 
later  pursuant  to  1 257a44  of  these 
procedures. 

(e)  The  Department  will  issue,  «vithout 
further  notice,  a  final  denial  letter 
denying  die  requested  exemption 
pursuant  to  8  2570.41  of  these 
procedures  where — 

(1)  The  Department  has  not  received 
the  additional  information  that  the 
applicant  indicated  he  would  submit 


within  the  SO^day  period  described  in 
paragraph  (b)  of  this  section.  Or  within 
any  additional  period  of  time  granted 
pitfsuant  to  paragraph  (c)  of  diis  section: 

(2)  The  applicant  did  not  request  a 
omference  pursuant  to  i  2570.39(6]  of 
these  procedures;  and 

(3)  The  applicant  has  not  wididrawn 
his  f^iplicatlbn  as  permitted  by 
paragraph  (d)  of  this  section. 


|SS70,40 

(a)  Any  confermce  between  the 
Department  and  an  applicant  pertaining 
to  a  requested  exenqitioa  will  be  held  in 
Washington,  DC,  except  diet  a 
teiephboB  conference  will  be  held  at  the 
applicant's  request 

(b)  An  spplicant  is  entided  to  oUly  one 
conference  wi&  respect  to  any 
exemption  appttcai^ou:  An  anilicant 
wUI  not  be  entided  to  a  conference, 
however,  where  the  Department  has 
held  a  hearing  on  the  exemption  under 
eidier  1 2570.46  or  1 2S7a47  of  diese 
procedures. 

Jc)  Insofar  as  possible,  conferences 
1  be  scheduled  as  joint  conferences 
with  all  applicants  present  w^ere: 

(1)  Klore  than  one  applicant  has 
requeisted  an  exemption  widi  respect.to 
the  same  or  similar  types  of 
transactions; 

(2)  The  Department  is  considering  the 
an>Ucations  together  as  a  request  for  a 
dass  exemption; 

(Sjllie  Department  contemplates  not 
granting  die  exemption;  and 

(4)  More  than  one  applicant  has 
requested  a  conference. 

(d)  The  Department  wiU  attempt  to 
schedule  a  conference  under  this  section 
for  a  mutually  convenient  time  during 
the  4&-day  period  following  the  later 
of— 

(1)  The  date  the  Department  receives 
the  applicant's  request  for  a  conference, 
or 

(2)  The  date  the  Department  notifies 
the  applicant  after  reviewing  additional 
infonaation  submitted  pursuant  to 

i  2S703B,  diet  it  is  still  not  prepared  to 
pn^Mse  the  requested  exemption. 
If  the  applicant  is  unable,  to  attend  a 
confernice  at  any  of  the  times  proposed 
by  the  Department  during  this  45-day 
period  or  if  die  andicant  fails  to  appear 
for  a  scheduled  conference,  he  will  be 
deemed  to  have  waived  his  right  to  a 
conference  urdess  drcumstanoes  beyond 
his  contnd  prevent  him  Cram  scheduling 
a  conference  or  attending  a  scheduled 
conference  widiin  this  poiod. 

(e)  Widifai  20  davs  after  die  date  of 
any  conference  held  under  this  section, 
the  applicant  may  submit  to  the 
Department  a  written  record  of  any- 
additional  data,  aiguments.  or     - 
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precedents  discussed  at  the  cooference 
but  not  previously  or  adequately 
presented  in  writing. 


§2SniL41 

(a)  The  Department  will  issue  a  final 
denial  letter  denying  a  requested      . 
exemption  where: 

(1)  The  conditions  for  issuing  a  final 
denial  letter  specified  in  {  2570 J8(b)  or 
§  2570.39(e)  of  these  procedures  are 
satisfied; 

(2)  After  issuing  a  tentative  denial 
letter  under  i  257a38  of  this  part  and 
considering  the  entire  record  in  the  case, 
including  all  wtitten  information 
submitted  pursumt  to  1 2570^  and 

S  2570.40(e)  of  these  procedures,  the 
Department  decides  not  to  propose  an 
exemption  or  to  withdraw  an  exeraptian 
ab«ady  proposed;  or 

(3)  After  proposing  an  exenq>tion  and 
conducting  a  tearing  on  the  exonption 
under  either  {  2^».46  or  §  2S7a^  of  this 
part  and  after  considering  the  mlire 
record  in  the  case,  including  the  record 
of  the  heariiig,  4be  Departmettt  decides 
to  withdraw  the  proposed  exemption. 

§2570.42   Nofltoe  of  proposed  •ismptioiL 
If  the  Departaient  tentatively  decides, 
based  on  all  the  infonnation  submitted 
by  an  applicant,  that  the  exen»ption  ■ 
shooM  be  granted,  it  will  piiblisb  a 
notice  ci  prt^MMed  exraqition  in  ikn 
Federal  Re^ster.  The  notice  wiU: 

(a)  Explain  the  exemption  transaction 
and  summarise  the  iafonaation  received 
by  the  Department  in  s«i|9ort  of  the 
exemption; 

(b)  Specify  any  conditioaB  i»der 
which  the  exemption  is  proptwed: 

(c)  failorm  interested  persons  of  their 
right  to  submit  comments  in  writing  to 
the  Department  relating  to  the  proposed 
exesopbon  and  estahUab  a  deadline  for 
receipl  ol  such  canmeBtK 

(d)  If  the  proposed  exemption  includes 
relief  ban  the  prohibitions  of  section 
406(b)  of  ERISA,  section  4e7$(cXl)  (B)  or 
(F)  of  the  Code,  or  section  8477(cM2)  of 
FERSA.  kafotm  iaterested  persons  ot 
their  right  to  request  a  hearing  ondsr 

S  2570.46  of  this  part  and  establish  a 
deadtme  for  receipt  ot  requests  for  suck 
hearings. 

§2870.43   NoMaaenorMsfested 

pecsone  by  appwanC 

(a)  U^  as  set  forth  in  the  exemption 
appUcatitm.  the  notification  that  an 
applicant  intends  to  provide  to 
interested  persons  upon  publicationof  a 
notice  of  proposed  exemption  in  the 
Federal  Registar  is  inadequate,  the 
Department  will  so  inform  the  applicant 
and  will  secure  the  anilicant's  written 
agreement  to  provide  what  it  considers 


to  be  adequate  notice  voder  the 
circumstances. 

(b)  If  a  notice  of  proposed  axamption 
is  published  io  the  FkdantRsBlalar  in 
accordance  with  1 2670142  of  uis  part, 
the  appUcantlsnist  oot^  Intefssted 
petsonaafthe  pendency  of  the 
exemptioKinthemaanerandtiHtte     . 
period  qMdfied  in  hia  appUcation  or  fai 
any  superseding  agreement  with  the 
Department.  Any  sudi  notification  must 
include: 

(1)  A  cqsy  of  the  notice  of  {wopoeed 
exemption;  and 

(2)  A  ■upfrfemeatal  statement  in  ttie 
following  fOTDK  ''i'''     -  ■ 

You  are  hereby  nottfled  that  fte  United 
States  Departmeal  of  Labor  is  conaidering 
granting  an  exemption  from  the  prohibited 
tranaactioii  restiicyoM  of  the  Bnpioyes 
Retirement  bioome  Stcaiity  Act  of  ISM.  The 
exemption  under  consideration  is  explained 
in  the  eaclossd  Notice  of  ProfM>«ed 
Exemption.  As  ■  person  who  may  be  affected 
by  this  exemption,  you  have  tlie  tight  to 
comment  oo  the  proposed  exemption  by 
(date].'  (If  you  may  b«  adversely  affiacted  by 
the  grant  of  the  exemption,  yon  also  have  die 
right  to  request  a  hearing  on  tlie  exemption 
by  (data).'  * 

Comipenis  ac  reqocsts  fiors  hearing  ahoahl 
be  addressed  to:  Office  ef  Regalatiaas  sad 
faitetpratatiom.  Paoaioo  sad  Welbi*  Benefits 

AdmLoistr^tioii.  Roan *,  U.S. 

Department'of  Labor  200  Constibition 
Avenue  NW.,  WasMngtoA.  DC  20210. 
ATTENTIQN;  Application  Na • 

Tlw  Department  wiU  makeno  Rnal 
decision  on  Aw  prapesed  exemption  uotil  H 
reviews  all  rnmiMBts  received  in  re^miaelo 
the  endosed  notioa.  tfHwDepaitBMnt 
decides  to  bold  a  hsaihig  on  die  flaenptioa 
before  making  its  final  decision,  yoa  will  be 
notified  of  tlie  time  and  place  of  the  hearing. 

(c)  The  method  used  to  furnish  notice 
to  interested  persons  mast  be 
reasonaUy  calcdtoted  to  ensure  that 
intnested  persons  actually  receive  the 
notice.  In  all  cases;  personal  delivery 
and  delivery  by  first-class  mail  will  be 
considered  reasonable  methoda  tji 
fumishiag  notice. 

(d)  After  funUung  ttie  nethx 
required  by  tbi*  section,  aa  applicant 
must  provide  the  Departaaent  with  a 
statement  confirming  that  notice  was 
furnished  to  the  persons  and  in  the 


Ihedalear 
toliw 


>  TW  appHeaHt  wiB  write  hi  Sri* 
the  last  day  of  the  Hat  period 
notice  of  prafaMd  mflhw 

*  To  be  atMed  iB  tha  caM  «{  aa  MevpUoA  UmI 
providas  relief  Ihmi  wctkM  40B(b)  ef  ERISA  or 
coirespaoding  aectioiM  of  the  Code  or  FERSA. 

*  Ttie  appMcMit  wB)  Ml  in  the  reoni  ■omtwr  of  Hie 
Divition  of  BxaaqittaM.  A*  of  the  data  g|  thaae 
propoaed  ro  jilaHana.  the  team  — ihar  oi  Iha 
Divition  of  Exemptions  wm  N-9MB. 

*  The  appiicant  will  fill  in  the  exemiptloii 
applicatioa  nnrober,  wlilch  ia  atated  in  tlw  noKce  of 
propooMi  axMaptiea,  ••  wel  as  la  al 
corTeapondsacelmatbaDapaTtaenltolha    - 
applicanlTasardins  the  application. 


manner  and  ttaw  designated  in  Its  ' 
exemption  amdicBtioa  or  in  any 
sapersedingagreement  with  the 
Department  Thia  atetentoit  must  be 
accompanied  by  a  deduration  attesting 
to  the  liulh  ot  the  information  provided 
in  the  statement  and  sifpied  by  a  person 
qualified  Hoder  1 257034(1^5)  oldtese 
procedures  to  sign  soch  a  dedaration. 
No  exemption  vriU  be  9'anted  tmtil  such 
a  statement  and  its  accompanying 
declaration  have  been  furnished  to  the 
Depailment. 

§2SNbl4 


(a)  An  applicant  may  virilhdraw  his 
apjpBcation  for  an  exoaption  at  any  time 
by  informing  the  Department,  either 
orally  or  in  Writing,  of  his  tetent  to 
withdraw.     " :-    '.    ; 

(b)  Upon  reciiivfagan  applicant's 
notice  of  intent  to  withdraw  an 
application  for  an  inAvidual  exemption, 
the  Department  will  confirm  by  letter 
the  apiriioant's  withdrawal  of  the 
application  and  will  terminate  all 
proceedings  relating  to  the  application. 
If  a  notice  of  proposed  exemption  has  ' 
been  published  in  the  FMeral  Reglsler  [ 
theDepartment  will  pubHsh  a  notice 
withdrawing  the  proposed  exemptfort. 

(c)  Upon  recefring  an  applicant's 
notice  of  intent  to  withdraw  an 
application  for  a  class  exemption  Or  for  ' 
an  individual  eaoenption  tiiatls  being 
considered  with  o^er  apfriicatf ons  as  a 
request  for  a  class  exemption,  the 
Department  will  iirfbrm  any  otiier 
a|q>licmt8  for  the  exemption  of  the 
witfidrawaL  The  Department  will 
continue  to  process  other  sppHcations 
for  the  same  exemption.  If  afi  applicants 
for  a  partidUar  class  exemption 
withtbaw  tiieir  applications,  the 
Department  may  either  terminate  sH 
proceedings  relating  to  the  exemption  or 
propose  the  exemption  on  its  own 
motion. 

(d)  If,  foUowifl*  the  withdrawal  of  an 
exemption  application,  an  a{^icant 
decides  to  re^^y  for  the  same 
exemption,  he  may  sutMoit  a  latter  to  the 
Department  rdquesting  that  the 
application  be  remstated  and  referring 
to  the  application  number  assigned  to 
the  original  application.  It  at  the  time 
the  original  af^licatioa  was  withdrawii. 
any  additional  information  to  be 
submitted  to  the  Department  onde* 
S2570i39  9f  these  procedures  was 
outstsndiitfr  that  inlormatioo  iMst 
accompany  the  tetter  reqaesting 
reinstatement  of  the  a|q>liGation. 
However,  the  iq^licaot  need  not 
resubmit  infonnation  previously 
furnished  to  the  D^Mirtment  in 
connection  with  a  withdrawn 
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application  unless  reinstatetaerit  Of  4m 
applicatioa'is  requested  more  than  two 
years  aftei  ^  date  of  its  Withdrawal, 
(e)  any  iji^quest  for  reinstatement  of  a 

■  withdrawn  Application  submitted  in 
aooordaactaj  with  paragraph  (d).  above, 
will  be  grafted  by  the  Department,  and 
the  Departthent  will  take  whatever.  stqM 

-  remained  m  die  time  the  application 

jwas  wilii4|iwn  to  process  the 


{2970.48:  ^quarts fori 

>     (a)  Thellbpartment  wUl  entertain  one 
request  foi  Reconsideration  (^  an 
exemptionj  Application  that  has  been 
finally  deijiad  pursuant  to  S  2570.41  of 
diispart  if  iie  applicant  presents  in 
support  of  |lDe  application  significant 
new  facts  jiTaigumetits.  which,  for  good 

-  reason,  coiild  not  have  been  submitted 
for  the  DeBirtment's  consideration 
during  its  Uitial  review  of  the  exemption 
applicatiofi 

(b)  A  rediest  for  reconsideration  of  a 
previously  denied  applkatjien  must  be 
made  witm^  180  days  after  the  issuanos 
of  the  flna^  denial  letter  andnost  be 
accompanied  by  a  copy  of  ^ 
Departineiifs  final  letter  deqyihg  the 
exemptioniind  a  statement  setflng  forth 
the  new  infonhation  and/or  arguments 
that  provid^  the  basis  for 

:  retonsiderflbon. 

(c)  A  request  for  reconsideration  must 
also  l>e  ac^^paided  by  a  declaration 
attesting  to  Idie  truth  of  the  new  , 
informationprovided,  which  is  signed 
by  a  perso  M  qualified  under     ■ 

:  1 2S70L34(fa9(5)  of  tiiese  procedures  to 
sign  such  a  declaration.    . ' 

(d)  If,  after  reviewing  a  req^t  for 

.  reconsidernion.  the  Department  decides 
that  the  fa^ ^  and  arguments  presented 
^o  not  wai^t  reversal  itf  its  original 
decision  to  deny  the  exemption,  it  will     . 
send  a  lettet*  to  the  applicant  reaffirming 
that  deci8i<>p. 

(e)  If.  afto'  reviewing  a  request  for 
reconsideration,  die  Department 
decides,  bf  fed  on  the  new  facts  and 
arguments  l^ubmitted.  to  reconsider  its 
denial  lett^f,  it  will  notify  the  applicant 
of  its  intenkito  reconsider  the  application 
in  light  of  Vie  new  information 
presented,  rthe  Department  will  dien 
take  what^ter  steps  remained  at  the 
time  it  issi^  its  final  denial  letter  to 
process  tfaf  iexemption  application. 

(f)  If,  at  iijiy  point  during  its 
subsequent  processing  of  the 
applicatioi^^  the  Department  decides 
again  that  ^he  exemption  Is 
unwarrant  id.  it  will  issue  a  letter 
affirming  ii  4  prior  final  denial. 


fSSTiUt   Nearfngamopposlllento 

TOTiimions  on  naucwy 


(a)  Any  interested  person  who  may  be 
adversely  affected  by  an  exemption 
which  dw  Department  proposes  to  grant 
from  the  restrictions  of  section  406(b)  of 
ERISA,  sectitm  «75(cKl)  (E)  or  (F)  of 
the  Code,  or  section  B577(c)  of  FERSA 
may  request  a  hearing  before  the 
Departi^t  witti  the  period  of  time 
specified  in  die  Fodatal  Register  notice 
of  the  proposed  exemption.  Any  sudi 
request  must  state: 

(1)  The  name,  address,  and  telephone 
number  of  the  person  making  the 
request; 

(2)  The  nature  of  the  person's  interest 
in  the  exemption  and  the  manner  in 
which  the  person  would  be  adversely 
affected  by  the  exemption:  and 

(3)  A  statement  of  the  issues  to  be 
addressed  and  a  genera^  description  of 
the  evidence  to  be  presented  at  the 
hearing. 

(b)  The  Department  will  grant  a 
request  for  a  hearing  made  in 
accordance  with  paragraph  (a)  of  this 
section  where  a  hearing  is  necessary  to 
fully  explore  material  foctual  issues 
identified  by  the  person  requesting  the 
hearing.  However,  the  Department  may 
decline  to  hdd  a  hearing  where: 

(1)  The  request  ftn-  the  hearing  does 
not  meet  the  requirements  of  paragraph 
(a): 

(2)  The  only  issues  identified  for 
exploration  at  the  hearing  are  matters  of 
law;  or 

(3)  the  factual  issues  identified  can  be 
fuify  explored  through  the  submission  of 
evidence'in  written  form. 

(c)  An  applicant  for  an  exemption 
must  notify  interested  persons  in  the 
event  that  the  Department  schedules  a 
hearing  on  the  exemption.  Such 
notification  must  be  given  in  the  form, 
time,  and  manner  prescribed  by  the 
De[»rtment.OdiQarily,  however, 
adequate  notificati<m  can  be  given  by 
providing  to  interested  persons  a  copy 
of  the  notice  of  hearing  published  by  the 
Department  in  the  Federal  Risgister 
witiiin  10  days  of  its  publication,  using 
any  of  the  metiiods  approved  in 
S257b.43(c)  of  diispart 

(d)  After  furnishing  the  notice 
required  by  paragraph  (c)  of  this  section 
an  applicant  must  submit  a  statement 
confirming  diatnotice  was  given  in  the 
form,  manner,  and  time  prescribed.  This 
statement  must  be  accompanied  by  a 
declaration  under  penalty  of  perjury 
attesting  to  the  truth  of  the  information 
provided  in  the  statement,  which  is 
signed  by  a  person  qualified  under 

i  2S7a34(b)(5)  of  diese  procedures  to 
sign  such  a  declaration. 


S2S7IU7 

(a)  In  its  discretion,  die  Department 
may  schedule  a  hearing  on  its  own 
motion  where  it  determines  that  issues 
relevant  to  the  exemption  can  be  most 
fully  or  expeditiously  explored  at  a 
hearing.        ^ 

(b)  An  applicant  for  an  exemption 
must  notify  interested  persons  of  any 
hearing  on  an  exemption  schedided  by 
the  Department  in  the  manner  described 
in  {  2S7a46(c).  In  addition,  die  applicant 
must  submit  a  statement  subscribed  as 
true  under  penalty  of  pequry  Uke  that 
required  in  S  257a46(d). 

S2S70.4t   Dedslen  to  grant  exomptiens. 

(a)  If,  after  considering  all  the  facts 
and  representations  submitted  by  an 
applicant  in  support  of  an  exemption 
application,  all  the  comments  received 
in  resfionse  to  a  notice  of  proposed 
exemption,  and  the  record  of  any 
hearing  held  in  connection  with  the 
proposed  exemption,  the  Department 
determines  that  the  exemption  should  be 
granted,  it  will  publish  a  notice  in  the 
Federal  Register  granting  the  exranption. 

(b)  A  Federal  Ragisternotice  granting 
an  exemption  will  summarize  the 
transaction  or  transactions  for  which 
exemptive  relief  has  been  granted  and 
will  ^racify  the  conditions  under  which 
such  exemptive  relief  is  available. 

S2S70.49   Umits on Hm offset ol 
ei 


(a)  An  exemption  does  not  take  effect 
or  protect  parties  in  interest  from 
Uability  with  respect  to  the  exemption 
transaction  unless  the  material  facts  and 
representations  conteined  in  the 
application  and  in  any  materials  and 
documents  submitted  in  support  of  the 
application  were  true  and  complete. 

(b)  An  exemption  is  effective  only  for 
the  period  of  tfane  specified  and  only 
under  the  conditions  set  forth  in  the 
exemption. 

(c)  Only  the  specific  parties  to  whom 
an  exemption  grants  relief  may  rely  on 
the  exemption.  If  the  notice  granting  an 
exemption  does  not  limit  exemptive 
relief  to  specific  parties,  all  parties  to 
the  exemption  transaction  may  rely  on 
the  exemption. 

{2570.50    flsvocsMon  or  modlUcsMon  of 

(a)  If,  after  an  exemption  takes  effect, 
changes  in  circumstances,  including 
changes  in  law  or  poUcy,  occur  which 
call  into  question  the  continuing  validity 
of  the  Department's  original  conclusions 
concerning  the  exemption  the 
Department  may  take  steps  to  revoke  or 
modify  the  exemption. 
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(b)  Before  revoking  or  modifying  an 
exemption,  the  Department  will  publish 
•  notice  of  its  proposed  action  to  the 
Fedaiai  Ragister  and  provide  interested 
persons  wtdi  an  oiqioirtunity  to  comment 
on  the  proposed  revocation  or 
modification,  hn  addition,  the 
Department  will  give  the  applicant  at 
least  30  days  notice  of  the  proposed 
revocation  or  modification  and  the 
reasons  therefor  and  will  provide  the 
appKcant  with  the  OKwrtunity  to 


comment  on  the  lewocatkMi  or 
modifieatieR. 

(c)  Ordinarily  the  revocation  er 
modificatios  of  an  exesirtieii  vriB  have 
prospective  effect  only. ' 


SaSTOSI    PuMcl 

(a)  The  adninistative  fsconl  «f  each 
exenqition  appbcatioB  witt  be  open  to 
public  inspection  aad  copying  at  the 
Public  Diadoaura  BnmA,  PVWBA.  U& 
Deputment  ol  Labor.  280  Constitatian 
Avenue  NW^  Waafainglan.  DC  2021ft. 


(b)  Upon  reqaest.  the  staff  of  the 
PttbUcOiMiomire  Kanch  Witt  fttmMk 
photocopies  «l  an  adaini^atfve  iccecdt 
or  «ny  specified  portion  irfttkat  record, 
for  a  s|iecGed  ictaige  par  page. 

Sy«>  al  WasUi«tiM.  DC  iMs  2tad  day  «r 
iuBClwa. 
OMpB  M^  Wmkmv 

Aas/aUmtSecntmyforBensmn  and  Wetfore 

Benefits,  U.S.  Department  of  Later: 

(FR  Doc  06-14511  Filed  »-27-«8:  S:4S  am) 
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presidential  DetoiMnaabof'Ni^'IV^iirllay  27;  19^^ 

EUgibiUty  of  Sao  tool*  ^  M^Kit  "^  Be  FuniisM  With 

Defense  Articled  aod  SRiT^^ 

Act  and  the  AiBM  Ekport-^bwtn^^ct     - 


UMI 


Memorandum  for  the  Secretaiy  of  JSbtf<l. 


.;'!•' 


Pursuant  to  the  authority  vested  lii  me  ^  SecfiottSffii  (^iOie  Forei^  Asstfet- 
ance  Act  of  1961.  as  amended,  and  SoStilMl  3(a)(1)  of  tiie  Arms  Ebqport  Control 
Act,  I  hereby  find  that  the  funUshn^io^i^iEifense  artides  and  services  t©  the 
Government  of  Sao  Tome  and  >riiteipe  will  strengthen  the  security  of  the 
United  States  and  promote  world  peibi^: 

You  are  directed  on  my  behalf  to  reportlbtii  finding  to  the  Con^e^. 

This  finding.shall  be  published  in  the  FedeErtRegistw.  '^"      ?; 


IFR  Doa  88-14706 
Filed  »-27-«8;  10:40  am) 
BiHing  code  3l9Mn-M 


THE  WHITE  HOUSE, 
Washington,  May  27.  1988. 


1988 


-.1* 


•*2a.: 


•  •'Hi--..**. 


"^       "t^- 


/  Vol  53.  Ng  IM  /  T— iday .  June  2B.  1988  /  PtesUealial  DDcuiMiito 


2MS5 


Preskfential  Doeuments 


Proclamatioa  5835  of  June  24,  1988 

50th  Anniversary  of  the  Javits-WagnerODay  Act, 


By  die  President  of  tlie  United  States  of  America 

A  Proclamation 

We  can  all  be  grateful  that  during  the  past  50  years  a  special  effort  has  made 
more  employment  opportunities  available  to  blind  and  other  severely  disabled 
Americans.  The  Wagner-O'Day  Act.  which  became  law  on  June  25,  1938. 
directed  Federal  agencies  to  purchase  products  from  sheltered  workshops 
staffed  by  blind  Americans.  In  1971,  amendments  proposed  by  Senator  Javits 
extended  this  program  by  including  workshops  employing  those  with  severe 
disabilities  and  by  expanding  the  role  of  the  Committee  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped  in  the  administration  of  the  program. 

Today,  more  than  16.000  blind  and  other  severely  disabled  people  woric  in 
nearly  350  facilities  under  this  program.  From  a  modest  beginning,  when 
traditional  products  such  as  mops  and  brooms  were  produced,  the  program 
has  grown  to  include  a  broad  range  of  sophisticated  goods  and  services. 

Under  this  law.  now  known  as  the  Javits-Wagner-O'Day  Act  countless  blind 
and  other  severely  disabled  Americans  have  received  training  and  employ- 
ment and  have  developed  and  displayed  the  skills  and  abiUties  to  take 
competitive  jobs  outside  sheltered  settings  and  to  reach  their  full  potential  and 
independence.  Our  Nation  benefits  from  such  contributions,  and  the  Federal 
government  benefits  from  the  program  because  fine  products  and  services  are 
provided  at  fair  maiicet  prices.  Achievements  under  the  program  have  been 
many,  but  we  must  continue  our  efforts  to  hire  and  train  the  majority  of 
disabled  people  of  working  age  who  have  not  yet  become  employed. 

We  should  all  appreciate  the  wisdom  and  dedication  of  Senators  Jacob  Javits 
and  Robert  Wagner  and  of  Ck)ngresswoman  Caroline  O'Day.  by  whose  names 
this  Act  is  known.  We  should  also  commend  the  efforts  of  the  Committee  for 
Purchase  from  the  Blind  and  Other  Severely  Handicapped,  the  National 
Industries  for  the  Blind,  and  the  National  Industries  for  the  Severely  Handi- 
capped. Mdiose  goals  are  making  the  wisdom  of  (he  Act  a  reaUty. 

The  Congress,  by  Senate  Concurrent  Resolution  121,  has  requested  the  Presi- 
dent to  issue  a  proclamation  commemorating  June  25.  1988,  as  the  50th 
Anniversary  of  the  Javits-Wagner-O'Day  Act. 

NOW,  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  commemorate  the  50th  Anniversary  of  the  Javits-Wagner- 
O'Day  Act  on  June  25.  1988.  I  call  upon  the  people  of  the  United  States  to 
observe  this  day  with  appropriate  ceremonies  and  activities  designed  to 
reaffirm  the  Act's  historical  objectives  of  providing  employment  opportimities 
to  blind  and  other  severely  handicapped  Americans. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-fourth  day 
of  June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 


|FR  Doc.  88-14707 
Filed  9-27-88:  M):41  amj 
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Actuaries  loint  Board  for  EnroNmwit 

See  Joint  1  l^rd  i 


for  Enrollment  of  Actuaries 


AgrfcultiM  Department 

See  also  Animal  and  Plant  Health  Inspection  Service; 
Faimdns  Home  Administration;  Forest  Service 

NOTICES      I 

Agency  information  collection  activities  under  0MB  review, 
24466  • 

Animal  anid  Plant  Health  Insfiection  Service 

RULES  I 

Animal  Wejfare: 
Horse  pM»tection,  24437 


Ar^MCofljl^  and  Disannament  Agency 

NOTICES 

Meetings: ! 
General!  Advisory  Committee.  24469 

Army  Depiartment 

NOTICES 
Meetings: ' 
Science  Board.  24462 


Arts  and 

See  Natioi 


ijl^manities,  I 
4^1  Foundati( 


National  FoundatkNr 

Foundation  on  the  Arts  and  the  Humanities 


Bonneville  {Power  Administration 

NOTICES 

Paciflc  No^hwest-Racific  Soudtwest  long  term  intertie 
access  jpolicy: 
Issuanc^  land  availability  of  Administrator's  decision, 
244^ 

CivN  Rights  Commission 

NOTICES'     I  - 

Meetings;  State  advisory  committees: 

Montan^i  24469 

Texas,  24469 

iDepartment 

See  also  F(cjreign-Trade  Zones  Board;  International  Trade 
Admimstration;  Minority  Business  Development 
Agenij};  National  Oceanic  and  Atmospheric 
Admi|i|stration;  Patent  and  Trademark  O^ice 

NOTICES      I  I 

Agency  inrarmation  collection  activities  under  OMB  review, 
24469|i 

CommissiiEin  of  Fine  Arts 

NOTICES      , 

Meetings;  Sunshine  Act,  24549 

CommitteU  for  the  Implementation  of  Textile  Agreements 

NOTICES 

■  Cotton,  wool,  and  man-made  textiles: 
Indonesia.  24476.  24477 

(2  dooUments) 
Sri  LanH^' 24476  I 

Uruguay.  24478  '         •    ' 
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Consumer  Product  Safety  Commiseion 

NOTICES 

Settlement  agreements: 
Futon  Designs,  Inc^  24479 


See  also  Army  Department 

RULES 

Organization,  functions,  and  authority  delegations: 
Armed  Forces  Institute  of  Pa;thology,  24442 
Comptroller  of  the  Department  of  Defense,  24441 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exploration  and  importation:. 

Open  Flow  Gas  Supply  Corp.,  24493 

Reliance  Gas  Marketing  Co..  .24494 
■    . .  .  .,•>,■.. 

Energy  Department 
See  also  Bonneville  Power  Administration;  Economic 

Regulatory  Administratipn 
RULES 

Federial  claims  collection,  24624       . 
NOnOES 

Atomic  energy  v^eements;  subsequent  arrangements.  24483 
Conflict  df  interests: 

Divestiture  requirements;  supervisory  employee  waivers, 
24482 
Grant  and  cooperative  agreement  awards: 

University  of  South  Carolina-Aiken.  24482 
Nuclear  waste  management: 

Civilian  radioactive  waste  management — 
Mission  plan  1988  draft  availability,  24482 

Environmental  Protection  Agency 

RULES 

Air  programs;  State  authority  delegations: 
Washington,  24448 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Recodification  of  regulations,  24666  i 

Transfer  of  regulations.  24^  - 1 

mOPOSEDRULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama.  24451 
Ohio.  24450 
Air  quality  planning  purposes;  designation  of  areas: 
Wisconsin.  24454-24461 
(5  documentsj 

NOTICES 

Pesticide  registration,  cancellation,  eta: 

Aldicarb  Products.  24630 

American  Cyanamid  Co^  24495 
Pesticides,  experimental  use  permits,  etc.: 

Abbott  Laboratories,  et  al.,  24494 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 

Buckhom  Pesticide  site,  NC  24496 
Water  pollution  control;  sole  source  aquifer  designations: 

Maine,  24496 
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Executive  Office  of  the  President 

See  Science  and  Technology  Policy  Office 

Export  Administration 

See  International  Trade  Administration 

Farmers  Home  Administration 

RULES  I 

Program  regulations:  j 

Supervised  bank  accounts  ■;  ~. 

Correction,  24437  J 

Federai  Aviation  Administration 

RULES 

Transition  areas 
Correction,  24551 

Federal  Reserve  System 
NoncK 

Meetings:  '"'•  'j'^    ' 

Consumer  Advisory  Council,  24498 
Meetings:  Sunshine  Act.  24549 

(2  documents) 
Applications,  hearings,  determinations,  etc: 

Delaware  National  Bancshares  Corp.  et  ai..  24496 

First  Chicago  Corp.,  24499 

Johnson,  Michael  D..  et  al.,  24500 

Sociefy  Corp..  24500  .-vVf 

Federal  Trade  Commission 

RULES  ■     1    ■■ 

Prohibited  trade  practices:  -  '    ~  fp 

Medical  Staff  of  Memorial  Medical  Center,  244d9 


Fine  Arts  Commission 

See  Commission  of  Fine  Arts 


.^,. 


Food^and  Drug  Administration 

NOTICES 

Committees;  «stablii9hment;  renewal,  termination.  eta- 
Blood  Products  Advisory  Committee;  correcttoo.  24551 

For^gn*Trade  ZonesBoafd 

NOTICES  ..:'■•"':;  j:Cr 

Applications,  hearings,  determinatidas.ete. 
California — 


Toyota  Auto/Truok  Parts  Plant.  24470    .  .-^bA:-. ., 


Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Bitterroot  National  Forest,  MT  and  ID,  24468 

General  Services  Administration 

RULES 

Federal  property  management: 
Federal  travel — 

Federal  Travel  RegttliBtkHis  handbook.  24449'         •■   " 

Health  and  Human  Servteee  Department 
See  Food  and  Drug  Administration:  National  Institutes  of 
-  Health 

Houekig  and  Urban  Development  Department 

PROraSED  RULES 

Public  and  Indian  housing:  ' 

Consolidated  program;  change  from  loan  funding  to  grant 
funding.  24554 


NOTICES 

Agency  information  collection  activities  under  OMB  review, 
24501 

Indian  Affairs  Bureeu 

PROPOSED  RULEft 

♦Tribal  government: 

Cow  Creek  Bund  of  Umpqua  Indians;,  enrollment 
Correction.  24551 

Interior  Deportment 

See  Indian  Affairs  Bureau;  Land  Management  Bureau; 
Minerals  Management  Service 

International  Trade  AdministraMon 

RULES    N     -'■   -.■'■'••■  •.■»-,-..■.    ' 

Expibrt  admihistfation  regulations: 
India;  e)cporf»  and  reexports  of  national  security 
controUed  commodities,  24437     - 

PROPOSED  RULES 
Export  licensing: 

•  '  Commodities  on  country  group  Q,  W,  Y,  or  Z  vessels  and 
.  aircraft 
Correction.  24551 

NOTICES 

Antidumping  and  tountervailing  duties: 

Administrative  revJfeikr  requests.  .'24470 
Short  supply  determinations: 

Steel  products.  2447J 


International  Trade  Comnriaaioh 


hnpbrt  invtestigatioiisi  "^'^*^^'^"  * 
-  lJ.a-JapciB  firee  trddettrea  agreement.  24503 

Joint  Bmrd  for  EnrdUment  ^  Aehianee 

'NOTICES 
Meetings: 
Actuarial  Exahitnationi  Advisory  Committee.  24S0lt<: 

Land  lianagement  Bureau  •    ,  :Vf^?-^    '• '•, 

NOTICES  :   ■  't^';-^;-:-"- ,■•:  • 

Meetings:  '   • 

Susanville  District  Grazing  Advisory  Board,  24502 

Realty  actions;  sales,  leases,  etcj 
Nevada;  correction.  24551 

Survey  plat  fllings: 
Oregon/Washii^tpn.  24502 


Outer  OOitinentai  Shelf;  development  operations 
coordinatipa: 
Mobil  Exploration  ft  Producing  U.&  Inc..  24509.-/-  >,U,;. 

Minority  Business  Development  Agency        . 


Business  development  center  program  applications      . 

Texas,  24472-24475     •       - 
'  '■-    (5 documents)  .',.  rj  «         -.         f 

National  AeronauUca  and  Space  AdministratioA  ' '  A'--   j* 

NOTICES  •   ■    -.      •  ..  <l  .,■-■■] 

Meetings:  ■'       •     ■       |. 

Space  Systems  and  Technology  Advisory  Comniittee. ' 
24504 
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National  FmfidatiQn  on  ttw  Artt«nc|  the  HMmanities 

NOTICES 

Agency  infopnation  collection  activities  under  OMB  review, 


24505 


Of  Health 


National  In 

NOTICES 

Meetings: 

Advisory  Committee  to  Director,  24500 
National  Institute  of  Arthritis  and  Musculoskeletal  and 
S)dn  Useases.  24501, 

National  LaixM- Relations  Board 

RUUES  I 

Procedural  i|i|les:  * 

Multiple  ajppeals  court  selection;  implementation,  24440 

National  Mediation  Board 

NOTICES 

Meetings:  Siihshine  Act,  24549 

.  (2  documents)  .-.;.; 

National  Ocjqanic  and  Atmospheric  Administration 

RULES 

Fishery  conitrvation  and  management: 
Fishing  in|  exclusive  economic  zone.  24644 
Gulf  of  M^kico  red  drum,  24662 

PROPOSED  Riiues 

Fishery  conservation-  and  management: 
Atlantic  fatllfishes,  24462 


te^lilati 


Nuclear  Regulatory  Commission 

NOTICES  » 

Meetings:     ' , 
Reactor -Safeguards  Advisory  Committee,  24531 
Three  Mil^i  Island  Unit  2  E)econtamination  Advisory 
Panel,  24532 

Offerating  licenses,  amendments;  no  significant  hazards 
considerations: 
Biweekly  notices,  24505 

Applications:-  hearings,  determinations,  etc.:  , 
Cleveland'  Electric  Illuminating  Co.  et  al..  24532 
Consolidated  EdisOn  Co.  of  New  York,  Inc.,  24533 
Florida  Power  &  Light  Co.,  24534 
Niagara  Mohawk  Power  Corp.,  24535   •    ' 
Toledo  Edison  Co.  et  al.,  24535 

Patent  and  Trademark  Office 

RULES 

Mask  works, |intemational  protection: 
Semicond  ifctor  Chip  Protection  Act:  Presidential 
procli  nation  implementation,  24444 

Physician  Ppiyment  Review  Commission 

NOTICES 

Meetings,  24337 

PiMic  Health  Service 

See  Food  arid  Drug  Administration;  National  Insiitutes  of 
'  Health 


Science  and  Technology  PoNcy  Office 

NOTICES 
Meetings: 
White  House  Science  Council,  24536 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Midwest  Clearing  Corp-.  24537 

National  Association  of  Securities  Dealers,  Inc..  24538 

New  York  Stock  Exchange,  Inc.,  24539 

Options  Clearing  Corp.,  24543 
Applications,  hearings,  determinations,  etc.: 

CSW  Credit,  Inc..  et  al. .  24545 

Small  Business  Administration 

NOTICES 

Interest  rates;  quarterly  determinations.  24^ 
Meetings;  regional  advisory  councils: 

California,  24546 
Applications,  hearings,  determination^,  etc.: 

Continental  Investment  Groups,  Inc.,  24546  : 

Tennessee  Valley  Authority 

NOTICES 

Meetings;  Sunshine  Act.  24549 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Federal  Aviation  Administration 

NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Air  Southeast,  Inc.,  24546        ' 
Cohlmia  Aviation,  24547 
Trans  World  Express,  24547 

Treasury  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

24547.  24548 

(3  documents)  • 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Housing  and  Urban  Development.  24554 

Part  III 

Department  of  Energy.  24624 

Part  IV 

Environmental  Protection  Agency.  24630 

PartV    ■     •    : 

Department  of  Commerce.  National  Oceanic  and 
Atmospheric  Administration.  24644. 


VI 


Federal  RagMer  /  Vol.  53.  No.  125  /  Wednesday.  June  29. 1968  /  Contents 


Part  VI 

Department  of  Commerce,  Nationat  Oceanic  and 
Atmospheric  Administration,  24662 


Part  VII 

Environmental  Protection  A^ncy,  24666 


Reader  Aids  \ 

Additional  information,  including  a  Iisl  of  pubRc 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


ISS 


2  9 


1988 


UMl 


Federal  RegUter  /  Vol.  53.  No.  125  /  Wednesday.  June  29.  1988  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulaliv^  list  of  the  parts  affected  ttiis  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


7  CFR 

1902.... 

9  CFR 

11 


10  CFR 

1015 

14  CFR 

71 


15  CFR 

hs'Z'Z'. 


PropoMd  Ru|4k 

370. 

376 

IS  CFR 

13 


21  CFR 

193 

561 


24  CFR 

ProposadRuyK 


905.. 
25  CFR 
Propewd 

61 


29  CFR 

101 


32  CFR 

352 

390a 

37  CFR 

150 


40  CFR 

60 

61 

185 

186 


RukK 


658 

24644 

24437 

661 

...24644 

662 

24644 

663 

24644 

24437 

dd9> 

24644 

672 

24644 

24624 

674 

24644 

675 

24644 

24551 

676. 

680 

24644 

24644 

681 „ 

.. —  24644 

24437 

683 

........24644 

24437 

685 

24644 

24551 

644 

24462 

24551 

24439 

24666 

24666 

.24554 


.24551 


.24440 

.24441 
.24442 

.24444 

24448 

24448 

24666 

24666 

PropoMd  RuU>: 

52  (2  documiants) 24450. 

24451 

81  (5  documlBlnts) 24454- 

24461 

41  CFR 

101-7 i.. 24449 


50  CFR 

204 

280 

285 

296 

602. 

611 

619 

620 

621 

630 

638 

640 

641 

642 

645 

646 

649 

650 

651 

652 

653  (2  docu4iiBnts).. 


654.. 
655.. 
657.. 


.24644 
.24644 
..24644 
..24644 
..24644 
.24644 
..24644 
.24644 
.24644 
.24644 
..24644 
..24644 
..24644 
..24644 
.24644 
.24644 
..24644 
..24644 
.24644 
..24644 
.24644, 
24662 
..24644 
..24644 
..24644 


VOL 


UMI 


Rul 


DEPAI 
FwilM 
7CFII 


USDA 
ACTKM 


Admiz 
rule  pi 
231).  b 
pledgii 
insupi 
addrei 
FMSF 
Sectioi 
Bldg,- 
20226. 
last  se 
amend 
clarify 


IPU 
EdEkM 
Speda 
Analyi 

USDA 
Buikiu 
Avenu 

teleplM 

PART 
ACCO 

l.TI 
contini 

Audk 

U.S.C  i 


DMhn 

2.5: 
thslas 


a«437 
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This  aectio0i  o(  the  FEDBW.  ABGtSTER 
BoiMoiy  docufMnto  hnJoQ 

of  wNod  SM  ttKfttt  lo  Wd  CBlflM  in 
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first  FEDCflM.  ftEGRSIER  issue  of 


DEPAfmJENT  OF  AOmCULTURE 


.ii — 

IMHW 


(0*  *  'Upbn^i^ipt  of  thk  written 
request,  the  FkiHA  office  will  eeMl  that 
request  to  the  O^MitBwnt  ofnoaeaiy. 
FMS  Fund  Clows  Division.  Cottateral 
Section.  4th  Floor.  Liberty  Loan  BUg.. 
401 14th.St.  SW^  Washington.  DC  20227. 

IBS  7. 


•mmm] 


V«niL.i 

AdaiaiUntar.iRumanHomig 


(PR  Doa  »-MSn  FUsd 


7CFRPartiM2 


USDA. 
iMTnOIK 


Home  Administration.      9»||pwt11 
rale:  coTCctfaa.  (OoetalNDuW-tll) 


Fsnneis  Hosoe 
(FinHA)  oorrects  a  final 
Ianuary8kl988(53FR 
mendment  for  1 1902.7(f). 
for  depoett  of  finds 
bank  accounts,  the 
^  Department  of  Treasury, 
ow  Division.  Collateral 
given  as.  Room  802.  Premier 


Ad 

rule  publia 

231).  In  I 

pledging) 

insv 

address  J 

FMS  Fund 

Section  1 

Bldg..  TVeakkiy  Annex.  Washington.  DC 

20228.  Thii  is  inconecL  Therefore  the 

last  senterioe  of  this  paragraph  is 

amended  tb  correct  diis  address  and 

clarify  the  paragraph. 

pUtb  June  2B.  1088. 

fflOMOOMTAdt 
Debt  Management 

'  and  Management 
Financial  Aiial]fsis 
Home  Administration. 
5S07,  Sooth  AsricohuK 
and  Independence 
Washington,  DC  202Sa 
i)47&-«42S. 


K  Aaiaiai  and  Hant  Health 
Inspection  Senrice.  USDA. 

ACnOME  Nottoe  of  reopening  and 
extension  of  comment  period. 


EdDougia 

SpedaUst 

Analysis 

Branch.! 

USDA. 

Buildii^ 

Avenue  S' 

telephone: 


PARTU 

Accoumt 

1.  The  a^^iority  citation  for  Part  1902 
continues  b  read  as  follows: 

AudMrityj  ^  U.S.C.  UBB;  42  U.&C.  1480: 5 
UJ&.C.  301:  7  CFR  2.23;  7  CFR  2.7a 


iMidQrMit 


2.  8  1902ft(f) 
th$  last  seiience 


:  We  are  reopening  and 
extending  the  eoBBment  period  for  oar 
interim  lulee  that  amended  the  Horse 
IVotection  Regulatiana  regarding  pads, 
action  devioee.  wei^ls,  and  boots  used 
on  horses.  This  extension  will  provide 
interested  persons  with  additional  time 
in  whidt  to  prepare  comments  on  the 
interim  rules. 

DATO:  Consideratian  will  be  ^ven  only 
to  written  comments  on  Docket  No.  88- 
052  and  Docket  No.  88-079  that  are 
postmarked  or  received  on  or  before 
July  15. 1988. 

AOOMma:  Send  an  ori^nal  and  three 
copies  of  written  comments  to  APHS, 
USDA.  Room  1143,  South  BuikUng.  P.O. 
Box  98484.  Washington.  DC  20000-8464. 
Please  state  that  your  comments  refer  to 
either  Docket  No.  88-052  or  Docket  No. 
88-070.  Comments  received  may  be 
inspected  at  Room  1141  of  the  South 
Building  between  8  ajn.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 


is  amended  by  correcting 
to  read  as  follows: 


iTKM  contact: 

Dr.  ILL  Crawford.  Animal  Care  Staff. 
VS.  APHIS,  USDA.  Room  758,  Federal 
Building.  6505  Beicrest  Road. 
Hyattsville,  MD  20782,  (301)  436-7833. 


J  On  April 

26, 1988^  we  published  in  me  Fedeiri 
Reglsler  (53  FR  1477^-14782)  an  interim 
rale  that  aBsended  the  Horse  Protection 
Ragdaiioaa  fay  oxpendiBg  the  list  of 
ipment  prohibited  for 
lat  any  hone  show. 


Additionally,  the  falerin  rale  prohibited 
the  use  en  any  horae  of  wci^its  other 
than  horseshnea.  and  of  horse  shots 
wei^ring  man  Umb  16  ouncee  each.  Hie 
inteiin  rale  also  clarified  wfaldi  horsee 
are  aahiact  lo  the  acariule. 

On  May  1 198&  we  published  in  the 
fUsaal  BsgislBr  (S3  FR  lS8«fMS641)  an 
interim  rule  that  removed  oertaia 

boots  impoeed  by  the  April  28  interim 
rule,  and  ihat  rehistated  certain 
restrictioaa  on  the  plaoemeat  of  lead 
and  other  wei^its  on  hones.  Comments 
on  both  the  April  28  and  the  May  2 
interim  rules  were  required  to  be 
postmarked  or  received  on  or  before 
June  27. 1988. 

Shorfly  before  the  comment  periods 
dosed,  we  received  a  request  to  extend 
the  comment  periods  on  the  interim 
rules  until  July  15, 1988.  In  response,  we 
are  reopening  and  extending  Oie 
comment  periods  <m  Docket  No.  08-062 
and  Docket  No.  88-079,  so  that  we  may 
consider  all  written  comments 
postmariced  or  received  on  or  before 
July  16. 1988.  lUs  action  will  aUow  the 
raqoaator  and  aU  other  interested 
persona  additional  time  to  prepare 
comments. 

Done  in  Washington.  DC  this  24fh  day  of 
|aM,MI& 
Jamas  W.  GKMser, 

Administrator.  Animal  and  PlaalHealtli 
Inspection  Seiyitx. 

[FR  Doc  88-14660  Filed  6-28-88;  8:45  am] 


DEPARTMENT  OF  COMMERCE 
tntnmnHonH  TTado  Admlnistnrtioa 
15  CFR  Part*  S74  and  S75 


Exports  lo  India:  AoMndnwnta  to  tbo 
Eiport  AdminMratton  Ragulatioaa 


!  Bureau  of  Export 
Administration.  Commerce. 
ACTION:  Fmal  rule. 
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:  On  March  28. 1966  (51 FR 
10365)  the  Bureau  of  Export 
Administration  published  a  final  rule 
that  required  license  appUcations  and 
reexport  authorization  requests  for 
national  security  controlled 
commodities  to  be  accompanied  by  a 
certified  copy  of  the  Indian  Import 
License. 

The  Bureau  of  Export  Administration 
is  amending  that  rule  consistent  with  a 
U.S.  Government/Government  of  India 
(GQI)  agreement  to  replace  the  Indian 
Import  License  with  an  Indian  Import 
Certificate.  Four  GOI  agencies  have  the 
authority,  with  the  Embassy  of  India  in 
Washington.  DC  to  issue  the  Indian 
Certificate  to  the  importer.  The  type  of 
commodity  to  be  imported  and  the 
nature  of  Uie  ultimate  consignee  will 
determine  which  of  the  four  GOI  - 
agencies  will  have  authority  to  issue  the 
Import  Certificate. 

This  rule  also  adds  Switzerland  and 
Yugoslavia  to  the  authorities 
administering  Import  Certificate/ 
Delivery  Verification  systems  in  foreign 
countries  in  Supplement  No.  1  to  Part 
375. 


!  DATE  This  rule  is  effective 
June  29. 19e& 

FOR  FURTHER  INFORMATION  pONTACT: 

Karin  Berry,  Country  Policy.  Office  of 
Technology  aud  Policy  Analysis.  Boreau 
of  Export  Administration.  Telephone: 
(202)  377^531. 


GracePariod 

The  requirement  for  submitting  an 
Indian  Import  Certificate  with  export 
license  applications  will  take  effect  on 
August  15. 1968.  Before  that  date, 
applications  will  be  accepted  if 
supported  by  a  Form  n'A-e29P. 
However,  applications  already  pending 
and  those  submitted  before  August  15, 
1988.  will  receive  more  expeditious 
handling  if  an  Indian  Import  Certificate 
is  submitted. 

Ruhmaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affeirs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291.  and  it  is 
not  subject  te  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  involves  collections  o( 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  »eq.).  These 
collections  have  been  approved  by  the 
Office  of  Management  and  Budget  under 


control  numbers  0625-0001  and  062&- 
013& 

8.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  ere  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrdtiye  Procedure  Act  (5  U5.C. 
553).  or  by  any  other  law.  under  sections 
603(a)  and  e04(a)  of  the  Regulatory 
Flexibility  Act  (S  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  he  or  will  be 
prepared. 

4.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(SO  U.S.C  app.  24i2(a).  exempts  this  rule 
from  all  reqirirements  of  section  553  of 
the  Administrative  Procedures  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
die  United  States.  Section  13(b)  of  die 
EAA  does  not  require  tiiat  this  rule  be 
published  in  proposed  form  because  it 
does  not  impose  a  new  control.  Further, 
no  other  law  requires  that  a  notice,  of 
proposed  rulemaking  and  an  opportunity 
for  public  comment  be  given  fbr  this 
rule.  Accordingly,  it  is  beiiig  issued  in 
final fohn.  HowOver. as widi odiw  .i 
Department  of  ComoMTCe  rules, 
comments  bom  the  public  are  always 
welcome.  Written  coinunente  (six  copies) 
should  be  submitted  to:  Patricia 
Muldonian.  Regulations  Branch,  Bureau 
of  Export  Administration.  Department  of 
Conunerce,  P.O.  Box  273.  Washington. 
DC  20044. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implication  sufficient  to 
warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  15  CFR  Parts  374  and 

375 

Exports.  Reporting  and  recordkeeping 
requiiements. 

Accordingly,  15  CFR  Parts  374  and  375 
of  die  Export  Administration 
Regulations  are  amended  as  follows: 

PARTS  374  AND  37S-(AMeNOEO] 

1.  The  audtority  citations  for  l&CFR 
Parts  374  and  375  continue  to  read  as 
follows: 

Audwfltr  Pub.  L  9fr-72.  S3  Stat  503  (SO 
U.S.C.  app.  2401  et  a«q.],  aa  amended  by  Pub. 
L.  97-145  of  December  29, 1981  and  by  Pub.  L 
99-64  of  July  12. 1965:  E.0. 12525  of  )uly  12.  - 
198S  (SaFR  28757.  )uly  18. 1985). 


i9>4Jt  (Amewdsdi  :  .;u.^    ;^ 

2.  In  S  374.3(c)(l)(ii)  the  phrase 
"Indian  Import  License"  is  revised  to 
read  "Indian  Import  Certificate".  (2 
revisions). 

SS7&1   (Amended] 

3.  The  chart  in  S  375.1  is  amended  by 
revising  the  entry  under  the  third 
column  "Indian  Import  License"  to  read 
"Indian  Import  Certificate". 

IS7&2  lAmendad) 

4.  in  S  d7S.2(b)(l)  the  phrase  "Indian 
Import  License"  is  revised  to  read 
"Indian  Import  Certificate".  ^ 

S37M   [Aimndad}  r^'c^rrr' 

s;ter37TS.3(b).  footnote  !*>.  tlho'  ^ 
phrase  "Indian  Import  Liceniie"  is 
revised  to  read  "Indian  Import  - 
Certificate". 

6.  In  S  375.7,  the  section  title  and 
paragraph  (a)  are  revised  as  set  fordi 
below:  paragraphs  (b)(1),  (b)(3),  (b)(4), 
and  (c)  are  amended  by  revising  the 
phrase  "Indian  Import  License"  to  read 
"Indian  Import  Certificate";  and 
paragraphs  (b)(1),  (b)(2)  aiid  (d)  are 
amended  ^y  revising  the  phrase  "Import 
License"  to  read  "Import  Certificate", 
wfa^reverit  appears.  7- 


i  STBJr  \  Mtai  imiMrt  CerHfleal*. 

{a]/UtqtHnmeaL  A  license  application 
to  export  to  reexport  coBunodities  to 
India-,  regapdless  of  cohsi^ee.  generally 
must  be  accompanied  by  an  original 
Government  of  India  (GOI)  Indian 
Import  Certificate.  The  Import 
Certificate,  inter  alia,  places  certain 
obligations  on  the  Indian  importer 
against  reexport  or  transfer  of 
commodities.  The  Import  Certificate  '^ ' 
requirement  applies  to  all  commodities 
identified  by  the  code  letter  "A"  on  the 
Commodity  Control  List  (CCL)  and  to 
those  commodities  identified  by  the 
code  letter  "B"  Uiat  include  "national 
security"  in  the  Reason  for  Control 
paragraph  of  the  CCL  entry.  Four  GOI 
agencies  have  the  authority  to  issue  the 
Indian  Import  Certificate.  The  Indian 
importer  is  responsible  for  determlniiui 
the  appropriate  Gdl  issuing  agency,  lie 
issuing  agencies  include: 
,   (1)  For  small  scale  industries  and 
entities,  and  those  not  elsewhere 
specified.  Office  of  Chief  Controller  of 
Imports  and  Exports; 

(2)  For  the  "organized"  sector,  except 
for  computers  and  related  equipment. 
Directorate  General  of  Technical 
Development; 

(3)  For  Defense  organizations. 
Ministry  of  Defense:  and 


* 
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(4)  For  c^WiMen  and  nbled 
electronic  litems.  Department  of 
Electronical 

In  additipp,  any  of  the  agencies  listed 
abova  nadhMlract^tlle  Eabasf^  of 
India  in  w4»hington.  DC  to  iasaa  the 
Import  Cert^icate  on  its  behall  The  U.S. 
exporter  ai^,  where  appri^ate  the 
reexporterJ  ihonld:  tell  the  Iddiaii 
customer  that  the  GOI  Import  Certificate 
is  required  taocomentation  when 
applying  for  a  U.S.  export  license  tft 


reexport 
customer's 
subject  to 
procadaR. 
natioiial 
should  clc4i 


tkm  and  bait  die 
to  thooe  comoMidities 
lm|wrt  CertifiGate 
coauBoditics  ander 
>ty  controL  The  exporter 
iy  state  which  oomBMxfitfes 
are  covere4i  For  example,  where  the 
Indian  orda^  is  for  a  variety  of 
conunoditiei  (some  requiring  an  Import 
Certificate  {^adertUa  proeediae«  aome 
requiring  a  ( k>n8ignee/Purcha8er 
Statement,  I  md  some  exportable  under 
general  Hcai  tse  G-yts>i>.ttie  request  for 
the  (^rtified  copy  of  Oie  Indian  Import 
'  lobld  be  limited  to  cover 
ities  diat  are.  subject  to^ 
~icate  reqairement,.as 
;•  where  the  Inipurl . 

commoditletfar  .' 
one  Hcenae  api^Hdetion 
fM.  ^  biport  Certifksale 
iched  Id  die  first  sudi 


Certificate 
those 
the  Import 
described 
Certificate 

'■•  ■«!».«■ 

WQICII 

wiUbe 
must  be 


appUcatkm.  Bach  sabsequent 
apfilicatioa  lauat  iadade  the  foUowing 
certification  in  die  space  entitled 
"AdditioBHlBfofBiatian"  or  on  en 

I  fWe)  ceiUiy  that  the  quantities  of 
conuttodittes  HMnm  oa  aU  export  Hoenses 
based  OB  taiiiBn  iaiport  Cairtificste  No. 

wk^adtbdtdlhe 

ooalladdir'  ' 
Office  of 
Import  Certij 
application 
ik>  not  Iota) 


appiiCHtioni  pendh^  ia  thf 
Licensing  based  on  Ae  same 
te,  induding  the  present 
any  license  already  issued, 
than  die  quantities  slwwn 
on  the  fanport  CerttBcate.  This  Impart 
Certificate  4#s  submitted  in  soppiott  ol 

application ^iuober (iasart  case 

number,  or.  if  case  number  is  unknown,  tlie 
applicant's  lii^erence  numlier.  date  of 
submission  fit  application  to  wliicii  the  Indian 
Import  CertiiicRte  was  attached,  and  the    - 
Export  Ck>ntral  Commodity  Number  and 
I>roceasing  Cade  shown  on  diat  application). 


•    [Aaiendad] 


S  375.9 

-7.  Sectio|]i  37Sl9  is  amended  by 
revising  thelphrase  "Indian  Import 
Licenses"  to  read  "Iodian.Import. ... 
Certificates**  In  the  introductory   .     _ 
paragraph,  paragraph  (a),  and  die  title  of 

t''W3).  :    ;    ,  . 

8.  Seefiod  375.9  is  amcKided  by  : . 
revising  thelphrase  "Indiai  In^ort.. 
License"  thread  "Indian Import 


Certificate"  to  pen^apha  (bxaj,  (e).  (e) 
introductory  text  (f)  and  (^(1). 

9.  Section  375.9  is  amended  by 
removing  the  phrase  "(iiereinafier    ■ 
referred  to  as  Certificate)"  from 
para^pb  (e). . . 

iO.  Supplement  No.  1  toPart.375  ia 
amended  by  adding  a  new  entry  for 
India  alter  die  ealiy  iar  "Hpi^  Kong": 
adding  a  new  entry  for  "Switzerland" 
after  the  entry  for  "S^Mdn":  and  bf 
adding  a  new  entry  for  "Yugoslavia" 
alter  ^  entry  for  "United  Ktngdom"  as 
rallowK 

SuppLfMENT  No.  1— AtmiomnES  Ad- 
ministering Import  CERnncATE/OE- 
uvERY  Verification  System  in  FOr- 
EK3N  Countries  ' 


SUPPLfiMEHf  Na  ,1--Alf1M0Rn»8  AO- 
MMtSTERMB  IMKWT  CERTIROATE/DE- 
UMBW  ViRmCATKM  SvtflEM  M  FOR- 

BQN  Countries '—Continued 


Counby 

XVOVauSMdtos 

wrMS", 

a 

Swiibarland.. 

a           -           •                      • 

«  SMMW  rwamm 

>   llnpaaandEivort 
OMskm. 

Zia^Brslrasas  30 
CH-a003  8«n. 

• 

SwasBkN 
Import 

Yugosln4a_  Yiigeslaii  Chambor       Yu 

of  Economy.  Knaz        EnMIss 


CdunHy 


IC/OV 


Syaism 

aominls*. 


Of  Import' 


ano  uaavary 


uad  toaaobol  a 
be  lni>atled  at  tie  ainaau  of  &(pvt  A^minlslwlion 
wSitom  ffMponv  OWoo;  3300  itHm  AwnOiL  wuil> 
345.  NiiMoa  BeacK  CsWowis  9aU0-9m  or  oi 
any  US.  nipyawant  ql  Caynama  t)islricl  OWca 
(saa  ttst  on  paoa  ill|*iaidar  tSlsirttt  OMoe  AOdpaMas) 
or  m  tmOSStl  Ena  Uconainb  Room  aMD. 
U.S.  DupKlaiswl  ol  towmaro^  I4a>  Saaaijwd 
P0fins)^Wvt  Amim9  Mw^  n^iNMMon,  DC  '20230. 
'  IC~*«port  OsHfc  Bis  awd/ar  W   Osfceiy  < 


Dsail    110B1I. 
Fara»>9sniHr 
.WBOpilar 


CartificaiaL 


Dated:  ilune  2a  tsea, 
VteeaatP.DsOsiB 

Deputy  Aaaislant  Secretary  for  Export 
Athninittmtion. 
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FEDERAL  TRADE  COMMISSION 

uoyog  unnfmK 
MhmIvmi  Ami 

16CFRFart13 

noad,Naw 
Bali    IWWt. 

IOaelielNa.C-tt311 

FarOalanaa 

III  1, .111  .rftll  ■!  ■ 

organGUBona, 

CertMcata 

Cafrtan  PpsMBliaB  TraoaMsdloaai 
and  AMniMHws  CMiacHM  AdloNs 

Room  No.  224. 
^B^MMngSana 

DhflMMV  Mow  ' 

AOENCV:  Federal  Trade  Commission. 
AcnoH:  Conaeat  order. 

osi«-tiaoii 

For 


_  lot 

ctodponlcs,  Lcm 


110003. 
On  bahsK  Ol  any  of 


Caitincata. 


Aaaislani  tXrador. 

COfNRMfOS  Wbt^ 

2536 
Massachuaetls 
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SUMMARV:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfoir 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
medical  staff  of  a  Savannah,  Ga. 
medical  center  from  denying,  restricting, 
or  recommending  denial  or  restriction  of 
hospital  privileges  for  any  nurse- 
midwife,  unless  the  staff  baa  a 
reasonable  basis  for  believtBg  that.sucfa 
restriction  seryeiS  the  interest  of  the 
hospital  in  provi^ding  health  cafe . 
services.  Itespondeot  will  also  be 
prohibited  from  refiising  to  deal  with  pf 
Gperciag  the  hoqii^  or  any  person, :.,-; 
^  org«ui»atioR«  or  watitutiofv  if 'the 
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pwpose  or  effect  i»  to  rMtrtct  die    ■ 
practice  of  nurae-midwrifery. 

AATl:  Complaint  and  order  issued  June 
1. 10e8L> 

FOR  HNITNHI  INTOWiATION  COMTACT: 

Harold  Kirtz,  Chicago  Regional  Office, 
Federal  Trade  Commission.  55  East 
Monro^  SL,  Suite  1437,  Chicago.  OL 
60603.(312)353-4423. 

•ummmTARv  mpomiation:  On 
Thursday,  January  28. 1988,  there  was 
published  in  the  Federal  Register,  53  EH 
2506,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Medical 
Staff  of  Memdrial  Medical  Center,  aft 
unincorporated  associatida  for  the  :-'--'" 
purpose  of  soliciting  public  conusiisnt ' 
Interested  parties  were  given  sixty  feq  , 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  &e 
proposed  form  of  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the  ■ 
complaint  in  the  form  contemplated  by 
the  agreemept,  Aade  ifs  JuHsdictiti&al 
findii^s  and  mtered  an  order  to  cease 
and  desist  in  dispositioa  of  this 
proceeding.  " ...  /.J^ 

The  prohibited  tivde  pracj^oes  and/or 
corrective  actions,  aft  cotfifi^  jmder  16 
CFR  Part  13,  are  as  follows:  SjdipaM— 
(;k](«rcinft  Ai^  IntiiRidatinff  1 1,3^ . ..  ^ 
Compeliton.Sutipaiy'-f^oafli^^af^J^  . 
Conqitring:  113.384  Combining  <v      [ 

ei^loyirtentprocUoK  §  13.405  To  .  ^,.'1 
diacrmiaataji^irfy  or  rettrictive^^in. 
general;  i  13.470  to  restrain  and 
monopolize  trade.  Subpart— Comc\i\e 
Actions  And/Or  Requirements:.  1 13.533 
Corrective  actions  and/or  requirements; 
i  13.533-20  DJsclosuree;  1 13.533-45 
Maintain  records;  itiSS3^4Bijs) 
Correspondence;  1 13.533!^  Maintain 
means  of  communication;  i  13.533-60 
Release  of  general,  specific  or 
contractual  constrictions,  requirements, 
or  restraints. 

Uat  of  Sd^acts  in  16  CFR  Part  13 

Medi<id  sUifi^  Nurse-midwife.  Tirade ' 
practices.       .J..  ;/"••.  i..  .   1 

(Sec  6. 38  Stat  m:  is  uilC  4ft  bttetprirts  or 
«n>li«8Mc.  5,  jaStat  na,  M  ameiidadi  15 
U.3.C45) 


NATIONAt.  LABOR  fCtATKMt 
BOARD 

29CFRPwt101 

AQWicy  ftuto  Imptonwnting  ttM  Unv 
Qowming  Sctodfon  of  Court  for 
MuMpIt  Appoala 


ir:  National  Labor  Relations 
Board. 

action:  Final  rule. 


list  of  Sttb)Mls  hi »  Cn  Part  in 

Administrative  practice  and  .;.. 
procedure.  Labor  management  relations. 

Accordingly,  29  CFR  Part  101  is 
amended  as  follows:     ■    '     -  - 

PART  101-«TATEMEIIT8  OF 
PROCEDURE 

1.  The  authority  citation  for  29  CFR 
Part  101  is  revised  as  foUows: 


Acting  Secretary. 

(FR  Doc.  a»-14Sas  FUed  6-2fr-«8;  0:46  ui| 


>  Coptet  of  Hm  Complaint  ud  Hm  DMiaiaa  and 
Onte  •»•  available  from  *•  CowniMiaa'*  Pubiic 
■Ufanaca-Bcaocii.  H-130.  Stk  Siraet «  Pannaylvanla 
Avmue  NW„  Waahingtoa  DC  20S8a 


SUMiuMlv:  The  National  Labor  RelaUens 
Board  (NLRB)  amends  its  Statements  of 
I¥6cedure,'|  lOi.li  as  rnjiiired  by  Alb. 
L.  100^238;  witiJi£  was  enacted  to 
j^rovfde  for  theiftectlob  of  the  covk  c3f 
'  appeals  to  <letid«  tnolttplii  appeate  of  an 
Ageiney^irdef.ThiKitaMeiobi^atevllfe 
Agency  to  designate  an  officer  and    '. 
office  to  receive  petitions  to  review    ' 
Agency  orders  that  are  filed  with  the 
court»t>f  appeals. 
EFncnVE  DATB  July  6, 1988. 

ron  RmtMm  intowmution  contactr 
John  C.  Ttuesdale.  Executive  Secretary, 
1717  Pennsylvania  Avmue  NW.,  Room 
701,  Washington.  DC  20570,  Telephone: 
(202)254-9430. 

SUPPtmfMTAIIV  MRMMATION:  Public 
Law  100-236  was  enacted  to  provide  a 
procedure  for  selection  of  an 
:  appropriate  oourt  of  appeds-te  review, 
aft  agency  order,  wvfaeftflgpdtifde  appjdair 
to  that  order  am  fflatlwhhmesf^thaftv  , 
one  cautt  of  vpperi*:  Focmeriy.  the  ^    . ' 
practice«f  selecting  the  "court of    .  t  ^wv- 
,..  yeoue"  when  an  app^l wa» filed  ia;?/.. 

-  Bft9ra  tb«n,aiie.£ir<»^3M>aa4etefininfd .  - 
by  the  icfroik  wfiere  the  appeal  of  the 
agency  order  was  first  filed.  Hie  "first  to 
file"  rule,  however,  gave  rise  ta  "races  to 
the  courthouse"  in  order  to  file  in  a 
circuit  which  a  lawyer  believed  would 
be  sympathetic  to  the  client's  position. 
(H.R.  Rep.  No.  100-72  at  1-2  (1(987)). 

In  order  to  alleviate  the  need  fbr  a 
circuit  race  when  nmltiple  appieajs  are 
filed.  Pub.  L  100t236  establishes  a 
procedure  for  a  random  selection  of  a 
circuit  from  among  those  circuits  in  ,] 
which  petitiofts  are  filed.  In  order  t<»<"  >  - 
H^aHOy  for  participation  in  die  huMkin  ■ 

.  selection  process,  a  person  iftost  file  a. 

Vpetitioa'for  lisview  of  4w  agency  onlcr 
and  subfltit  a  copy  of  the  patittoHto  die 
agency  xddiinleft-lbqFa  of  iasuanoe'«^    . 

-the  order.  The  statate'requirN  agencies 

-  to  designate  by  ral»an  officeiand  offider 
to  receive  the  pedtion  for  review. 
Therefore,  the  Natimial  Labor  Relations 
Board  is  amending  its  Statements  of 
Procedure.  29  CFR  101.14.  to  provide 
that  its  Deputy  Associate  General 
Counsel  of  the  Appellate  Court  Branch 

.  will  receive  pctitiona  for  court  review  of 
Agency  orders. 


Authority:  Sec  0  of  the  National  Labor 
Relalioiis  Ag«.  as  amanded  (2»  U.8.C  151, 
ise).  and  sec  862(a)  of  A*  Ada^istntlve 
P^ecedare  Act  (SU&C  862(a)).  Sectioar 
101.14  also  issued  imdsr  sec  nUiaW  of 
PilhuLl0»-2a6,-29U.S.a2112(aKllk  . 

2.  Secdoa^LM  la  revtsad  to  tiiiidaii 
^  foUows: ,  ^v^";f  •^•3.:''-  :;:.r-it^r;.:.K; ; !'. ': 


{101.14 


If  the  respondent  does  hot  comply 
with  the  Board'4  ordier.  or  Ui  Boara 
deeins  If  defirable  to  imploneqt  the 
order  widi  a  poiirt  Judgment,  the  Bbard  . 
may  petition  the  apprtqiriate  Federal    ; 
couirt  for  enforcement  Or,  the 
respondent  or  any  person  aggrlevedoy  a 
final  qrder  of  the  Board  n^y  pedtion  die 
orcujyt.oi^  jPlJf  appeals  to  review  and 
r  sat  asi^  dw  Soani's  order.  If  a  petition 
.  ,forr^:y^is.lBle^.d>«ra«g)Qiid«nt<Hr  <::,: 
atfnavaipfi^  tuvit  ansura  that  tbt;  i. .. 
vl«M|rd;iace(«»s.4|jLaar>!riiq^u^  its  ■ '  ^  .i.... 
-Deputy  AsaodataGai^na) Oqaaelof  ■ 
:.>:1ha  App?Ua^  Court  branch,  aoourt- 
~  stsppadfiopyp^ihajtadtioiiwith  the 
■  date  of  filiftg.  .Upon  su^  review  or 
-  enforcement  proceedings,  the  court 
reviews  the  record  and  d>e  Board's      -  - 
findings  and  ord«c  and  sustains  them  if 
they  are  in  accordance  with  the 
requiremeftts  of  law.  The  court  niay 
aftlocce,  rnqdify.  or  set  aside  in  whole  or. 
in  part  die  Board's  findings  and  order,  or 
it  may  remand  the  case  to  die-Board  for 
fiirdier  ptoceedUngs  as  directed  by  die 
^  court  Following  tihe  court's  judgment, 
;  either  the  Government  or  the  private    :  ., 
';_party  oiay  petition  the  Supreme  Court 
.{(rrayieti^fipdB  «^ 
apttfJcaJtepMhlar  aaviaW  to  tha^^ipran» 
.  Coutt  are  Jiandled  by  die  Board  through 
dia8oiidtor€anefal  of  the  Uidted 
StateSi    '.-.         •.    .,.. J'    ...:.. 

0atad:1washbat|taii.DGrfiaie  zsrlflfli.'^ 
B^  (Htectioa  of  the  Boiht  ~ 

National  Lal>or  Relatfohs  board.     . 

h\\m  V  TniiiilBh 

Bxeputive  Secretary. 

(FRDoc  88-14688  PUede-WaajasU  am]    . 
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DEPARTMENT  OF  DEFENSE 
Offioe  of  th^  Secretary 

32CFRPart|52 

[DoDDIrecth|^511t.3] 

Comptroller  of  the  Department  of 
Defense      jj 

AOCNCv:  DejLjirtment  of  Defense. 
action:  FMl  rule. 


:  This  part  revises  32  CFR  Part 
352  to  identiFjr  the  Comptroller  of  the 
Department  Iqf  Defense  and  delineates 
its  responsibilities,  functions, 
relationship!,  and  authorities  pursuant 
to  the  authority  vested  in  the  Secretary 
of  Defense  utader  10  U.S.C.  sections  136 
and  137.  Because  of  a  new  realignment 
of  responsibilities  within  the  Office  of 
the  Secretary!  this  part  identifies  the 
authorities  and  responsibilities  of  the 
Comptroller|(|f  the  Department  of 
Defense.      'I 

EFiFEcmnE  okn:  May  24. 1988.. 
ran  RJirn«ai{MF6RMATiON  contact: 
Mr.  H.  BecMt,  Office  of  the  Director  of 
Administration  and  Management,  the 
Pentagon.  Washington.  DC  20301. 
telephone  (2P^)  695-4281. 

sumjEimn|4iiv  mrmmation: 
List  of  Subjeots  in  32  CFR  Part  352 

Organization  and  function. 
Accordinfi^.  32  CFR  Part  352  is 

OF  THE 


Sec. 

352.1 

352.2 

35Z3 

352.4 

3S2.S 

352.6 

352.7 


Purpos 
Definit)in. 
RespoijiSibilitipB. 
Furtctidas.  " 
Rebti^lthips.  .  . 

Authonties. 
e<Iecti|^  date. 
Appendix — Delegations  of  Authority. 
Authority: liO U.S.C.  136 and  137.  ■:■■■■ 

S3S2.1    PurpOM. 
This  part: 

(a)  Implen^ents  10  U.S.C.  that 
establishes  llie  position  of  Comptroller 
of  the  Depaiitnent  of  Defense. 

(b)  Designytes  the  Comptroller  of  the 
Department 'JOB  Defense  as  an  Assistant 
Secretary  of IDefense  and  assigns  die 
responsibilities,  functions,  relationships, 
and  authoritias  prescribed  herein,  i  ..... 
pursuant  to  w  authority  vested  in  the 
Secretary  of  iDefense  under  10  U.S.C. 
sections  laeUnd  137. 

{382i 

DoD  Components.  The  Office  of  the 
Secretary  of  Defense  (O^),  the  Military 


Departments,  the  OiganizaUon  of  the 
loint  Chiefs  of  Staff  (0)CS).  the  Unified 
and  Specified  Commands,  the  Office  of 
the  Inspector  General  of  the  Department 
of  Defense,  the  Defense  Agencies,  and 
the  DoD  Field  Activities. 


S352.3 

The  Comptroller  of  the  Department  of 
Defense  is  the  principal  advisor  and 
assistant  to  the  Secretary  of  Defense  for 
budgetary  and  fiscal  matterd  (including 
financial  management,  accounting 
policy  and  systems,  budget  formulation 
and  execution,  and  contract  audit), 
information  resources  management,  and 
general  management  improvement 
programs.  The  Comptroller  is  the  Chief 
Financial  Officer  of  the  Department  of 
Defense  and  also  serves  as  the  Senior 
Official  for  Information  Resources 
Management. 

9352M   Funetlona. 

In  carrying  out  the  responsibilities 
assigned  in  %  352.3.  the  Comptroller 
shaU: 

(a)  Develop  and  administer  the 
planning,  programming,  and  budgeting 
system  [PPBS]  of  the  Department  of 
EJefense. 

(b)  Supervise  and  direct  the 
forumlation  and  presentation  of  Defense 
budgets,  interactions  with  the  Congress 
on  budgetary  and  fiscal  matters,  and  the 
execution  and  control  of  approved 
budgets  in  a  manner  that  provides  an 
authoritative  decision-making  system 
for  the  allocation  of  resources  within  the 
Defense  budget  and  maintains  effective 
financial  control  and  accountability  over 
the  use  of  these  resources. 

(c)  Establish  and  supervise  the 
execution  of  uniform  DoD  policies, 
principles,  and  procedures  (including 
terminolo^es  and  classificaticHis.  as 
necessaiy)  for: 

(1)  Budget  formulation- and  execution; 
financial  management  programs  and 
systems;  accounting  and  disbureing 
systems;  cash  and  credit  management; 
debt  collection;  financial  progress  and 
statistical  reporting;  and  technical, 
organizational,  and  administrative 
matten  related  to  contract  audit 

(2)  Relationships  with  financial 
institutions,  including  those  operating  on 
DoD  installations  in  tiie  United  States 
and  overseas. 

(3)  International  financial  mattera. 
including  the  adequacy  of  international 
financial  agreemento. 

(4)  Professional  development  of      •  ■■ 
comptrtdler  and  financial  management, 
personnel 

(5)  Prices  for  transactipns  involving 
the  provision  of  goods  and  services  by 
DoD  Components,  including  sales  to  . 
foreign  govenmients. 


(6)  Managing,  developing,  and  using 
general  purpose  information  technology, 
including  automated  information 
systems,  office  automation,  and 
microcomputer  systems. 

(7)  Information  management 
including  control  of  information 
requirements,  records  management,  use 
of  statistical  data,  and  information 
processing  and  data  element  standards. 

(8)  Contractor  cost  and  schedule 
performance  measurement  systems  and 
related  reports. 

(9)  Acquisition  status  reporting 
systems,  including  Selected  Acquisition 
Reports  and  Unit  Cost  Reports. 

(10)  Access  to  DoD  budgetary  material 
and  other  records  by  the  General 
Accounting  Office. 

(d)  Provide  for  the  design, 
development,  and  installation  of 
management  improvement  programs 
and  systems  throughout  the  Department 
of  Defense  by: 

(1)  Developing  the  Department's 
management  agenda,  estabUshing  DoD- 
wide  goals,  and  identifying  major  issues 
to  be  resolved. 

(2)  Ensuring  that  mechanisms  are  in 
place  that  permit  senior  management  to 
identify  and  focus  on  significant 
problem  areas. 

(3)  Developing  an  cuinual  management 
improvement  plan  and  coordinating 
plans  for  high  priority  management 
improvement  efforts. 

(4)  Establishing  and  maintaining  an 
internal  management  control  program  to 
control  waste,  fraud,  and 
mismanagement 

(e)  Provide  computer  services  and 
associated  support  to  OSD  and  other 
assigned  activities,  to  include: 
validation  of  automated  data  processing 
(ADP)  requirementa,  management  and 
control  oi  ADP  resources,  systems 
development  and  operation,  and  the 
provision  of  consulting  services. 

S3S2J   ReMlemMpe. 

(a)  In  die  perfcmnanca  of  the  above 
functions,  die  Comptroller  o^e 
Department  of  Defense  shall: 

(1)  Exercise  direction,  authority,  and 
control  over  the  Defense  Contract  Audit 
Agency. 

(2)  Provide  pi^icy  guidance,  priorities 
and  objectives,  and  management 
supendsion  for  the  Defense  Automation 
Resources  Office. 

(3)  Coordinate  and  exdiAnge 
information  with  other  OoD  Components 
having  collateral  or  related  functions. 

(4)  Aomote  coordination,  cooperation, 
and  mutual  underatflinding  of  mattera 
pertaining  to  assigned  functions  within 
the  Department  of  Defense  and  between 
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the  Department  of  Defense,  other 
Government  Agencies,  and  the  public 

(5)  Serve  on  boards,  committees,  and 
other  groops  concerned  with  matters 
pertaining  to  assigned  functi(Mi8  and 
represent  the  Secretary  of  Defense  on 
assigned  functions  outside  the 
Department  of  Defense. 

(6)  Maintain  liaison  with 
congressional  budget  oversight 
committees  on  all  DoD  budgetary  and 
fiscal  matters  and  serve  as  focal  point 
for  joint  Office  of  Management  and 
Budget/Office  of  the  Secretary  of 
Defense  budget  and  management 
reviews. 

(7)  Use  existing  facilities  and  services, 
whenever  practicable,  to  achieve 
maximum  efficiency  and  economy. 

(b)  Directors  of  Defense  Agencies  and 
DoD  Field  Activities  shall  coordinate 
with  the  Comptroller  of  the  Department 
of  Defense  in  the  development  of  critical 
elements  and  performance  standards  for 
the  Comptroller  (or  equivalent)  in  their 
respective  organizations. 

(c)  The  Comptroller  of  die  Department 
-  of  Defense  shall  provide  input  to  the 

performance  evaluation  of  Comptroll6rs 
(or  equivalents)  of  Defense  Agencies 
and  IksO  Field  Activities. 

(d)  The  Comptroller  of  the  Department 
of  Defense  shall  be  consulted  as  to 
professional  quaHfications  pf  Defense 
Agency  and  DoD  Field  Activity 
ComptroUers  (or  equivalents)  before 
their  selection  to  jucfa  positions. 

(^  All  DoD  Components  ritall 
cooidinate  with  the  CemptioUer  of  the 
Department  of  Defense  rni  all  matters 
related  to  the  functions  in  §  352.4. 

§35Z6   AethofMaa. 

(a)  The  Coii4>tioUer  of  the  Department 
of  Defense  is  h««by  delegated  authority 
to: 

(1)  Issue  DoD  Instructions.  DoD 
publications,  and  one-time  directive- 
type  memoranda,  consistent  with  DoD 
5025.1-M  that  implement  policies 
approved  by  the  Secretary  of  Defense  in 
the  functions  assigned  to  the 
Comptroller^  the  Department  oi 
Defense.  Instructions  to  the  Military 
Departmemts  shall  be  issued  through 
the  Secretaries  of  those  Departments,  or 
their  designees.  Instructions  to  Unified 
and  Specified  Commands  shall  be 
issued  through  the  Chairman«]oint 
Chiefs  of  Staff  (CJCS) 

(2)  Approve  or  withhold  authority  to 
obligate  and  expend  funds  authorized 
and  appropriated  by  Congress  for  the 
execution  of  DoD  programs. 

(3)  Obtain  reports,  information, 
advice,  and  assistance,  consistent  with 
DoD  Directive  7750,5  in  carrying  out 
assigned  functions,  as  necessary. 


(4)  Communicate  directly  with  the 
headb  of  the  DoD  Components. 
Commanicationfl  to  the  Commanders  of 
Unified  and  Specified  Commands  shall 
be  coordinated  through  the  CJCS. 

(5)  Establish  arrangements  for  DoD 
participation  in  those  non-defense 
governmental  programs  for  which  the 
Comptroller  of  the  Department  of 
Defense  has  been  assigned  primary  staff 
cognizance. 

(6)  Communicate  with  other 
Government  Agencies,  representatives 
of  the  legislative  branch,  and  members 
of  the  public  as  appn^riate.  in  carrying 
out  assigned  functions. 

(b)  Other  authorities  specifically 
delegated  by  die  Secretary  of  Defense 
are  contained  in  enclosure  1. 

§352.7    Eftacttve  date. 

This  part  is  effective  May  24. 1988. 
AppewMx— D«legsH—s  of  Authority 

Pursomt  to  the  anthority  vested  in  the 
Secretary  of  Defense,  the  Comptroller  of  the 
Department  of  Defense  is  hereby  delegated 
subject  to  the  direction,  aotliorJty.  and  control 
of  the  Secretary  of  Defense,  authority  Uk 

1.  Approve  requests  to  hold  cash  at 
personal  risk  for  authorized  piapoaes; 
inchufing  iiB|xett  ftmdt,  and  to  redelegate 
such  autiiority  at  appropriate  ia  the 
adninistralioo  and  control  of  DoD  fondt, 
consistent  with  proviaioas  of  the  Treasury 
Financial  Manual  (TPM)  and  under  the 
authority  of  Title  3L  United  States  Code. 
seetioB  3321  and  3342. 

2.  Approve  DoD  Component  disbursing 
regulations  developed  to  implement  the  TFM 
and  to  grant  waivers  when  delegated  t>y  the 
Secretary  of  the  Treasury  to  heads  of 
Executive  Departments  and  Agencies. 

3.  Approve  the  estatntshment  of  accounts 
for  the  indrvidaai  operations  financed  by 
managemeat  funds  and  issoe  regulations  Cor 
the  administration  of  accounts  thus 
estabhshed  paisaant  to  the  authority  in  Title 
10,  UMted  States  Code,  sectioo  2209. 

4.  Exercise  tibe  anthority  of  the  Secretary  of 
Defense  to  estabtish  reinbursement  rates  and 
prices  for  DoD  goods  and  services. 

5.  Pursuant  to  the  authority  of  sections  113 
and  137  of  Title  10.  United  States  Code,  make 
the  determinations  in  order  to  effectuate 
transfers  under  transfer  authorities  enacted 
in  DoD  and  military  construction 
appropriation  acts  and  make  any  reports  or 
furnish  notifications  to  die  Congress  or  its 

'  committees  in  connection  with  the  exercise  of 
such  transfers. 

These  authorities  may  be  redelegaled,  as 
appropriate. 
June  24. 1968. 
Linda  M.  Byuun, 

A  Iternate  OSD  Federal  Register  Liaison 
Office.  Department  of  Defense. 

(FR  Doc.  14617  Filed  6-23-38;  8:45  am) 
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32CFRPart3i0i 

(DoDDkecthw51S4.241 

Armed  Forces  institute  of  Pathology 
(AFIP) 

AQCNCV:  Department  of  Defense. 
action:  Final  rule. 

summary:  This  part  is  issued  to 
incorporate  changes  to  DoD  Directive 
5154.24,  "Armed  Forces  Institute  of 
Pathology  (AFIP)."  May  24. 198a  as 
requested  by  the  Department  of  Defense 
Inspector  General  the  Assistant 
Secretary  of  Defense  (Comptroller),  and 
the  Military  Departments.  This  part 
delineates  the  fimctions  and 
responsibilities  of  the  AFIP. 
EFFECTIVE  DATE:  May  24. 1968. 


RM  RMIIICIIEiraiHMTION  COHTACTt 
Capt  D.  UddfaB,  OCfice  of  the  Assistant 
Secretary  of  DeCense  (Health  Affairs), 
Room  30380.  the  Pentagon,  Washington, 
DC  20301,  telephone  (202)  695-7117. 
SUPPLEMCNTARV  MMMMAnON: 

List  of  Subjects  in  32  CFR  Fart  39te 

Ofganization  and  function* 
(Government  agendes). 

Accordingly  Title  32,  Chapter  I,  is 
amended  to  add  Part  300a  as  follows: 

PART  SMa-ARMEO  FORCES 
INSTITUTE  OF  PATIIOLOG  Y  (AFIP) 

390a.l  Purpose. 

3908.2  Definition. 

390aJ  Oganizatiott. 

390a.4  Admtaiistration.  fanding  and  staffing. 

390a.5  Mission. 

390a.6  Functions. 

390a.7  Responsibilities. 
Authority:  10  U.S.C  133. 

S390a.1    Purpoe*. 

This  part  is  issued  to  update  policy, 
assign  responsibilities,  and  prescribe 
guidance  for  the  administration  and 
management  of  the  AFIP. 

S3Ma.2    Dafinitloa 

Administrative  Support.  Planning,     j 
programming,  budgeting,  and  execution 
system  (PPBES)  functions.  These  include 
funding:  fiscal  control;  manpower 
administration:  administrative  support 
for  space,  facilities,  and  supplies;  and 
other  administrative  provisions  and 
services  with  related  mobilization 
planning. 

§390iL3   OrganUatlen. 

(a)  AFIP  shall  be  a  joint  entity  of  the 
three  Military  Departments  and  subject 
to  the  authority,  direction,  and  control  of 
the  Secretary  of  Defense  in  accordance 
with  10  U.S.C  176. 177,  and  2801. 
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(b)  The  Attgistant  Secretaiy  of 
Defense  (Health  Affairs)  (ASD(HA)) 
shall  be  responsible  for  AFIP  policy 
direction  in  accordance  with  10  U.S.C. 
176. 177.  an4  2601,  and  32  CFR  Part  367. 

(c)  The  Sjecretary  of  the  Army  shall 
serve  as  thel  Executive  Agent  for  AFIP  in 
accordance  Iwith  10  U.S.C.  176, 177.  and 
2601.  ' 

(d)  The  AFIP  shall  have  a  Board  of 
Governors;  a  Director;  two  Deputy 
Directors;  a  ScientiHc  Advisory  Board 
(SAB);  andia  staff  of  professional, 
technical,  ^^ministrative.  and  clerical 
personnel. 

(e)  The  Board  of  Governors  shall 
consist  oh  J I 

(1)  The  A80(HA).  who  shall  serve  as 
the  Chairman  of  the  Board  of  Governors. 

(2)  The.^sistant  Secretary  for  Health 
of  the  DepAttment  of  Health  and  Human 
Services;  the  Surgeons  General  of  the 
Army,  the  Navy,  and  the  Air  Force;  and 
the  Chief  Medical  Director  of  the 
Veterans'  Ajdministration.  These 
members  are  expected  to  attend  Board 
meetings  personally,  but  may  be 
represented!  by  their  Deputies  if  unable 
to  attend.  1 1 

(3)  A  fonber  Director  of  AFIP. 
designed  by  the  Secretary  of  Defense. 

(f)  The  Biiard  of  Governors  shall  be 
supported  py  an  Executive  Secretary 
who  shall  iisiat  in  the  preparation  and 
follow-up  bi  Board  activities,  and  shall 
be  selected  by  the  Chairman  from 
individuals  Assigned  to  the  ASD(HA) 
staff.        ]. 

(g)  The  Ufaector  and  Deputy  Directors 
of  AFIP  shijl  be  military  medical 
ofTicers  wijb  are  selected  on  the  basis  of 
high  piofe^onal  qualiHcations  in  the 
neld  of  pad^logy  and  demonstrated 
medical  aqttiinistrative  ability. 

(1)  The  Director  shall  be  appointed  by 
the  Secret4i|y  of  Defense  from 
nominatioiil  received  from  the  Board  of 
Governors;  The  Director  shall  be 
appointed  bti  a  rotating  basis  among  the 
Anny,  the  Navy,  and  the  Air  Force  for  a 
period  of  4;  years,  but  the  highest  criteria 
for  selection  shall  be  the  qualifications 
of  the  individual  nominee. 

(2)  A  Deputy  Director  shall  be 
appointed  ^om  each  of  the  Military 
Departmentii  that  are  not  represented  by 
the  Directon. 

(h)  The  Director  and  Deputy  Directors 
shall  be  aided  by  a  SAB  that  shall  meet 
at  least  semiannually  to  provide  peer 
review  an^  guidance  for  the  AFIP     | 
scientific  jMgram.  '  ' 

(i)  If  deemed  appropriate  and  feasible, 
a  Scientific  Director  may  be  appointed 
to  assist  thia  Director  with  the  content 
and  direction  of  the  scientific  mission. 

(j)  Otherljprofessional,  technical,  and 
clerical  staiff  consisting  of  medical 
department  officers  and  other  military 


personnel  of  the  Army.  Navy,  and  Air 
Force;  and  civilian  personnel,  including 
consultants  and  experts,  shall  be  made 
available  to  the  Director. 

S3MiL4   Admlni»lwUon,fun<in9.«nd 


(a)  The  Secretary  of  the  Army,  as  the 
Executive  Agent,  shall  be  responsible 
for  determining  and  providing,  within 
the  limits  of  resources  av^lable  to  the 
Department  of  the  Army  for  such 
purposes,  adequate  administrative 
support  for  operating  the  AFIP.  The 
Seoetary  of  the  Army  may  redelegate 
Executive  Agent  responsibilities  within 
the  command  structure  of  the 
Department  of  the  Army. 

(b)  The  AFIP  Director  shall  present  a 
proposed  budget  to  the  AFIP  Board  of 
Governors  for  review  and  to  the 
ASD(HA)  for  approval.  The  budget  then 
shall  be  forwarded  by  the  Director  to  the 
Executive  Agent  for  inclusion  in  the 
Army's  PPBES  process.  The  Army  shall 
ensure  that  the  AFIP  budget  is  identified 
as  a  line  item  in  the  Army  budget. 

(c)  The  Director  shall  present 
proposed  staffing  requirements  to  the 
ASD(HA).  via  the  Board  of  Governors, 
for  review  and  approval.  The  approved 
requirements  shall  be  incorporated  in  a 
Joint  Staffing  Document  by  the 
Executive  Agent  with  appropriate 
participation  of  the  other  Secvices. 

(1)  Each  Military  Department  shall 
provide,  within  its  resource  capabilities, 
the  military  manpower  and  personnel 
assistance  necessary  to  accomplish  the 
AFIP  mission.  Military  manpower  shall 
be  prorated  among  the  Military 
Departments  in  accordance  with  the 
Joint  Manpower  Document 
administrated  by  the  Executive  Agent. 

(2)  DoD  civilian  personnel  and 
associated  administrative  support  shall 
be  provided  by  the  Army  as  Executive 
Agent. 

(3)  Military  members  assigned  to  AFIP 
shall  be  responsible  to  the  Director  with 
respect  to  .their  performance  of  duty.  - 

(d)  SAB  members  shall  be  nominated 
by  the  Director,  reviewed  by  the  Board 
of  Governors,  and  approved  by  the 
ASD(HA). 

(1)  Appointments  to  the  SAB  shall  be 
made  by  the  Secretary  of  the  Army,  in 
accordance  with  32  CFR  Part  224,  for  a     . 
term  not  to  exceed  2  years. 

(2)  No  member  of  the  AFIP  regular 
duty  staff  may  be  appointed  as  a 
member  of  the  SAB. 

S390a.5    Mission. 

The  AFIP  mission  shall  be  to: 

(a)  Serve  as  a  national  and 
international  resource  supporting  both 
the  military  and  civilian  sectors  of 
pathology.  , 


(b)  Serve  as  the  chief  reviewing 
authority  on  the  diagnosis  of  pathologic 
tissues  for  the  Armed  Services. 

(c)  Conduct  consultation,  education, 
and  research  programs  in  medical, 
dental,  and  veterinary  pathology. 

(d)  Maintain  a  comprehensive 
collection  of  pathologic  specimens  for 
reference,  education,  and  research. 

S3MiL6    FunetiOfW. 
(a)  The  AFIP  functions  shall  be  to: 

(1)  Provide  a  comprehensive 
consultation  service  for  the  evaluation 
of  pathologic  tissues  and  specimens  for 
the  Department  of  Defense,  other 
Federal  Agencies,  and  civilian 
pathologists.  T^e  scope  and  extent  of 
consultation  services  shall  support  the 
basic  AFIP  mission.  These  shall  be 
determined  by  a  Joint  Service 
Regulation  and  an  AFIP  Instruction  and 
shall  be  reviewed  periodically  by  the 
Board  of  Governors  and  approved  by 
ASD(HA). 

(2)  Provide  instruction  in  pathology 
and  closely  related  subjects  to  officers 
of  the  Armed  Forces;  to  other  Federal 
Medical  Services;  and,  based  on 
availability,  to  civil  service  physicians 
and  other  persons  who  are  authorized  to 
study  or  receive  continuing  education  at 
AFIP. 

(3)  Conduct  experimental,  statistical, 
and  morphological  research  and 
investigation  in  the  field  of  pathology. 

(i)  Emphasis  shall  be  placed  on 
subjects  at  the  forefiont  of  the  field  of 
pathology.  Research  programs  shall 
concentrate  on  areas  of  pathology  of 
special  interest  to  the  Department  of 
Defense  and  those  that  shall  maintain 
the  unique  expertise  of  AFIP. 

(ii)  AFIP  shall  seek  collaborative 
research  efforts  with  other  elements  of 
the  Federal  Government  and  the 
academic  community  where  they  are  in 
support  of  the  basic  AFIP  mission. 

(4)  Operate  the  Armed  I^orces  Medical 
Examiner  System  in  accordance  with 
DoD  Directive  6010.16. » 

(5)  Contract  with  the  American 
Registry  of  Pathology  for  cooperative 
effort  between.APIP  and  the  civilian 
medical  profession  according  to 
guidelines  in  10  U.S.C.  176  and  under 
such  conditions  that  support  the  AFIP 
mission  and  that  have  been  agreed  upon 
by  the  Eloard  of  Governors  and 
approved  by  the  ASD(HA). 

(6)  Operate  the  Armed  Forces  Medical 
Museum  and  maintain  a  national 
pathologic  reference  collection  for 


■  Copies  may  be  obtained,  if  needed,  from  the 
U.S.  Naval  PubUcalion  and  Fomu  Center  Attn: 
Code  1062.  S801  Tabor  Avenue.  PhiladeiphU.  PA 
18120. 
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utilization  ia  instnctioii  and^tesemxdt  by 
quUfied  md  autfaoiiced  penons,  aad 
display  selected  reievairf  exhibits  to  the 
public. 

(i)  The  Director  it  authorized  to  accept 
and  process  gifts  utd  donatioiw  of 
items,  materials,  and  medical  artifeots  of 
scientific,  historical,  or  archival 
significance  in  accordance  with  10 
U.S.C.  2801.  I 

(ii)  The  AFIP  may  collect  medical 
materials,  specimens,  photographs,  case 
records,  and  related  data  bom  the 
military  and  other  sources  in 
photographical  areas  worldwide  to         -I 
maintain  the  reference  collection  for 
teaching  and  research. 

(iii)  Materials  from  the  reference  i 

collection  may  be  prepared  or 
duplicated  and  made  available  to 
museums,  medical  schools,  scientiHc 
institutions,  and  qualiHed  individuals 
worldwide  for  medical  education  and 
research.  An  AFIP  Instruction,  reviewed 
by  the  Board  of  Governors  and 
approved  by  the  ASD(HA),  shall 
delineate  the  guidelines  under  which 
reference  materials  may  be  made 
available  within  the  Department  of     % 
Defense,  to  other  Federal  Agencies,  to 
non-Federal  institutions,  and  to 
individuals  worldwide  in  accordance 
with  DoD  Directive  2040.2  *  and 
4000.19.' 

(7)  Maintain  a  Medical  Illustration 
Service  for  the  cdlecting,  preparing, 
duplicating,  printing,  publishing, 
exhibiting,  referencing,  and  filing  of 
medical  illnstrative  material  of  medical 
importance,  except  original  motion 
pictiffe  footage.  Primarily  for  die  support 
of  programs  of  AFIP.  this  service  may  be 
made  available  to  the  medical  services 
of  the  Armed  Forces,  other  Federal 
yVgeneies,  and  qualified  individuals  in 
accordance  wiA  canent  AFIP 
procedures  and  hi  accordance  with  D6D 
Directive  4000.19. 

(8)  The  Department  of  Legal  Medicine 
shall  provide  a  conauhation  and 
monitoring  service  to  asnst  in  the 
resolution  of  medical-legal  cases,  dvfl 
and  criminal  for  the  Departoient  of 
Defmse  and.  when  applicable,  for  other 
Federal  Agencies.  The  following 
guidance  is  provided: 

(i)  The  detailed  reqiona&ilities  and 
functions  of  the  Depa^tanent  of  Legal 
Medidne  shall  be  set  forth  in  an  AFIP 
Instructioa  that  shall  be  cooidinated 
with  the  Judge  Advocates  General, 
reviewed  by  the  Board  of  Governors, 
and  approved  by  the  ASD(HA). 

(ii)  Tlie  Department  of  I^al  Medidne 
shall  maintain  the  central  malpractice 
claim  ffles  for  the  Department  of 


>  Sae  iMtaote  1  Id  i  3SaKS(aM4). 
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Defense  andihe  Amed  Foroea.  Armed 
Forces  daiow  offioen  dwU  pronde.~at 
the  ewiest  possiUe  tfane,  one  legMe 
copy  of  each  mefKcal  melpractioe  daim 
and  related  records  to  the  AFIP.  and  wttl 
include  a  cover  letter  stating  tiiat  either 
consultation  is  requested  or  that  die  file 
is  forwarded  for  retention  only. 

(iii)  Personnel  assigned  to  this 
department  shall  be  subject  to 
regulations  governing  off  duty 
employment  and  standards  of  conduct 
for  both  legal  and  medical  personnel,  as 
set  forth  in  Army  regulations. 

(iv)  The  Judge  Advocate  General  of 
the  Army  shall  provide  technical 
supervision  and  assistance  on  matters 
relating  to  legal  instruction  and 
information. 

(9)  Administer  the  drug  testing  quality 
control  program  and  provide 
consultative  services  to  the  Department 
of  Defense  for  the  military  drug  testing 
program. 

(10)  Provide  additional  administrative 
or  technical  assistance  as  directed  by 
the  ASD(HA). 

§3Ma.7    RetponsibNitiea. 

(a)  The  AFIP  Board  of  Governors  shall 
review  and  recommend  action  on  policy, 
program,  personnel-  and  budget-related 
issues  for  AFIP  and  shall  provide 
periodic  oversight  of  program  and 
budget  execution. 

(b)  The  Assistant  Secretary  of 
Defense  (Health  Affairs)  (ASD(HA)) 
shall  be  the  approving  authority  for 
AFIP  policy  issues.  This  shall  include 
approval  of  the  following: 

(1)  Civilian  contracts,  AFIP 
Instructions,  and  Joint  Service 
Regulations  that  govern  AFIFs 
relationship  with  the  Services  and  the 
civilian  medical  community. 

(2)  Senior  personnel  appointments, 
other  ttian  the  Director,  w^o  shall  be 
appointed  by  the  Secretary  of  Defense. 

(3)  Proposed  AFIP  budget. 

(4)  SulMtantial  changes  in  the  mission 
or  functions  of  the  AFIP. 

(c)  The  Secretary  of  the  Army,  as  the 
Executive  Agent,  shall  be  responsible 
for  the  administration  of  budget, 
personnel,  faciUties,  and  other  resources 
required  to  support  the  mission  and 
functions  of  AFIP. 

(d)  The  Surgeon  General  of  the  Army, 
or  the  Deputy  Surgeon  General,  shall 
serve  as  the  reporting  senior  for  the 
Director  of  AFD*  for  peifbrmaace 
evaluation. 

June  24, 1988. 

Unda  M.  Bsmm. 
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Offiar;Departamat  of  Defame. 

(FR  Doc  aa-14816  Fllad  ft-28-«:  ft45  am) 

BHJJNa  COOe  SS10-0MI 


OEPARTMeitT  OF  COMMERCE , 
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37  CFR  Part  ISO 

{Doekat  Na  7103a-f10t) 

Roquasts  lor  Prasidantlal 
PFOdamattona  Under  Am 
Semieonduetor  CMp  Protection  Act  of 
1964 

AOENCY:  Patent  and  Trademark  Office. 
Commerce. 

action:  Final  rule. 


)y:  The  Patent  and  Trademark 
OfHce  (PTO)  is  adding  a  new 
Subchapter  C,  Part  150  to  its  rules  to 
implement  the  Presidential  proclamation 
provisions  of  the  Semiconductor  Chip 
Protection  Act  of  1964, 17  LI.S.C. 
902(a)(2).  The  rules  establish  procedures 
for  the  evaluation  of  requests  by  foreign 
governments  for  the  issuance  of 
Presidential  proclamations  granting      i 
protection  in  the  United  States  to  mask 
works  of  foreign  origin.  The  rules  also 
permit  the  CiHnmissioner  of  Patents  and 
Trademarks  independently  to  initiate  an 
evaluation.  The  effect  of  the  rules  will 
be  to  establish  a  regime  of  protection  for 
foreign  mask  works  in  the  United  States, 
provided  mask  works  of  U.S.  origin  are 
adequately  proteded  in  the  country 
requesting  a  Presidential  proclamation. 

EFFECTIVE  DATE:  August  1, 1988. 

FOR  FUKTHER  WRMWUTION  CONTACT: 

Michael  K.  Kirk.  Assistant 
Commissioaer  for  External  Affairs,  by 
telephone  at  (703)  557-3005.  or  by  mail 
marked  to  his  attention  and  addressed 
to  Commissioner  of  Patents  and  , 

Trademarks.  Box  4.  Washbigton,  DC 
20231. 

SUFFLEMINTAIIV  NIFOfMIATION:  The 
Semioondudw  Chip  Protection  Act  of 
19M  (SCPA)  established  a  new  form  of 
intellectual  pnq>erty  protection  for  mask 
works  diat  vb  fixed  in  semiconductor 
chips.  Mask  works  are  defined  as  a 
"series  ai  related  images,  however  fixed 
or  encoded,"  tfiat  represent  the  three*' 
dimcfnsional  pattern  in  the  layers  of  a 
semiconductor  chip.  Thus,  the  subjefct 
matter  of  protection  under  the  SCPA  are 
the  layout  designs  of  semiconductor 
chips,  known  in  some  coontries  as 
"intenated  circuit  layout  des^ns"  or  as 
"senuconductor  topograirfiies.*'  The 
SCPA  previdee  a  ten-year  terra  of 
protection  for  original  mask  worics 
messored  from  their  date  of  registration 
or  first  oomaserdal  nqrioitation 
anywhere  in  the  vmAA.  To  maintain 
protection,  mask  worica  imnt  be 
registered  in  the  United  States  Copyright 
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Office  wilUn  twD  yvn  of  fint 
commercial  exploitatioa. 

Pratectioii  for  foreign  mask  woiiu 
may  be  grfiited  under  both  section  902 
and  sectio^  914  of  the  SCPA.  Section  902 
sets  out  tht^e  different  ways  that  foreign 
mask  works  may  become  eligible  for 
protection  in  the  United  States.  Rrst.  on 
the  date  the  work  is  registered  or  is  first 
commerci^ly  exploited  anywhere  hi  the 
world,  theli^sk  work  is  protectible  if  its 
owner  is  a|  Rational,  domiciliary  or 
sovereign'  suthority  of  a  foreign  nation 
that  is  a  party  to  a  treaty  that  provides 
protection  of  mask  works  and  to  which 
the  United  States  is  also  a  party,  or  if  a 
stateless  p^on,  wherever  domiciled. 
Second,  fo^ign  mask  works  may  be 
protected  iftien  they  are  first 
commvcially  exploited  in  the  United 
States.  Th^Jthird  way.  set  forth  in 
section  90J  (Jb)(2),  is  where  the  foreign 
mask  worl^  comes  within  the  scope  of  a 
Presidential  proclamation.  The  President 
may  issue  6:  proclamation  upon  fmding 
that  a  foreign  nation  extends  to  mask 
works  of  owners  who  are  U.S.  nationals 
or  domiciliaries,  protection  (1)  on 
substantially  the  same  basis  as  that  on 
which  the  foreign  nation  extends 
protection  to  mask  works  of  its  own 
nationals  and  domiciliaries  and  mask 
works  first  commercially  exploited  in 
that  nation,  or  (2)  on  substantially  tfie 
same  basisi  |s  provided  in  the  SCPA. 
Pursuant  td  Executive  Order  12504.  SO 
FR  4849  (F^l^ruary  4. 1985).  requests  for 
issuance  of  presidential  proclamations 
are  to  be  presented  to  the  President  by 
the  Secretasy  of  Commerce. 

Section  SM  was  inchided  in  the  SCPA 
as  a  transitional  provision,  intended  by 
Congress  to  encourage  other  countries  to 
pass  laws  extending  protection  to  this 
new  form  dfj  intellectual  property.  Once 
laws  were  m  place,  it  was  reasoned        • 
permanent  protection  for  foreign  mask 
works  coula  be  conferred  under  section 
902  or  throif|h  a  multilateral  treaty  that 
extended  coverage  to  mask  wodcs. 
Section  914j  gives  the  Secretary  of 
Commerce  JEiiithority  to  issue  orders 
extendfaig  iiijierim  protection  to  foreign 
mask  woriciiiwners  upon  the  satisfaction 
of  certain  conditions.  First,  the  Secretary 
must  find  tlMt  the  foreign  naticm  is 
makhig  gooki  faith  efforts  and 
reasonable  Progress  toward  entering 
into  a  treatlriwith  the  United  States,  or 
toward  en^sjUng  le^slation  that  will 
protect  U.S|  tatai^  ivories  on  the  same 
basis  as  domestic  mask  works,  or  at  a 
level  sirajla^  to  that  provided  under  the 
SCPA.  Second,  Ae  Seoetary  most 
determim  tMat  nationals,  domiciliaries 
and  sovereun  authorities  of  the  fcm^ 
nation  are  #t  engaged  in  the 
misapproprl«tion.  unauthoriied 


diatribotkm.  or  imaathofized 
conmerdal  exploltatioD  of  anak  vrarics. 
FinaDjr.  tfw  Secretary  matt  detennine 
that  issuance  of  an  intcfim  order  would 
promote  the  purposes  of  the  SCPA  and 
international  coihity  with  respect  to  the 
protection  of  mask  worics. 

By  Amendment  1  to  Oepartxiient 
Organisation  Order  1(K14.  issued 
December  3. 1984.  the  Secretary  of 
Commerce  delegated  to  the  Assistant 
Secretary  and  Commissioner  of  Patents 
and  Trademarks  the  authority  under 
section  914  to  make  pertinent  findings 
and  to  issue  orders  for  the  interim 
protection  of  foreign  mask  works. 
Amendment  2  to  Department 
Organization  Order  10-14,  issued 
September  28, 1987,  expanded  the 
earlier  delegation  to  include 
responsibility  for  prescribing  regulations 
for  the  presentation  to  the  President  of 
requests  for  issuance  of  proclamations 
under  section  902. 

The  Commissioner  has  issued  orders 
granting  interim  protection  under 
section  914  for  mask  works  produced  in 
Australia,  Belgium,  Canada,  Denmark. 
Finland  France,  the  Federal  Republic  of 
Germany.  Greece.  Ireland  Italy,  Japan, 
Luxembourg.  The  Netheriands.  Portugal. 
Spain.  Sweden.  Switzerland,  and  the 
United  Kingdom.  All  of  the  interim 
protection  orders  were  recently 
extended  until  May  31. 1989.  See 
Extension  of  Previously-Granted  Interim 
Orders  Under  the  Semiconductor  Chip 
Protection  Act  of  1984.  53  FR  16308  (ktoy 
6.1988). 

This  proceeding  was  initiated  by  a 
Notice  of  Proposed  Rulemaking 
published  at  53  FR  5588-5590  (February 
25, 1988).  The  notice  set  forth  proposed 
regulations  for  the  submission  and 
evaluation  of  requests  that  the  Secretary 
of  Commerce  recommend  the  issuance 
or  revocation  of  a  Presidential 
proclamation  granting  U.S.  protection  to 
foreign  mask  works  under  section 
902(aH2)  of  the  SCPA.  Comments  on  the 
proposed  rules  were  received  from  die 
Commission  of  the  European 
Comnranities  and  the  U.S. 
Semiconductor  Industry  Association. 

DisoisaioB  of  Specific  Rulw 

Section  isai  of  the  new  rules  sets 
forth  relevant  definitims.  Section  150.2 
specifies  the  conditions  under  which  an 
evaluation  of  recommending  the 
issuance,  revision,  suspenskm  or 
relrocatian  of  a  section  902  prodaraation 
will  be  initiated  by  the  Conu^ssioner. 
Section  150L2(a)  provides  diat  the 
Commissioner  must  kiitiate  an 
evahiation  of  tfie  pra|»iety  <rf 
recommending  the  issuance  ^  a  section 
902  proclamation  opra  rece^  of  a 
request  from  a  fore^  goverammt. 


Section  190.2(14  gives  the  Secretary  Ihe 
(fiscreHon  to  initiate  independently  an 
evaluation  concerning  issuance, 
revision,  sospension  or  revocation  of  a 
proclamation,  or  as  directed  by  the 
Secretary  of  Commerce. 

Section  lS0.3(a)  states  ttiat  requests 
for  the  issuance  of  a  section  902 
Presidential  proclamation  shall  be  made 
by  "foreign  governments."  The 
definition  of  "foreign  government"  in 
section  150.1  of  the  rules  makes  dear 
that  international  intergovernmental 
organizations  may  request  Presidential 
proclamation  on  behalf  of  their  member 
states. 

Section  150.3(b]  lists  the 
documentation  that  must  accompany 
requests  for  issuance  of  a  proclamation. 
The  laws,  legal  rulings,  regulations,  and 
administrative  orders  submitted  must  be 
in  unedited,  full-text  form.  Where 
possible,  the  materials  submitted  should 
be  reproduced  from  the  original 
document,  e.g.,  inm  court  reports  or 
statutory  instruments.  Abstracts, 
summaries  and  commentaries  are  not 
acceptable.  If  the  documents  are  not  in 
English,  a  certified  English  translation 
must  accompany  them. 

Section  150.4  sets  out  the  procedure 
the  Commissioner  will  follow  after  a 
request  for  issuance  of  a  prodamation 
has  been  submitted  or  following  a 
decision  independently  to  initiate  an 
evaluation.  If  a  foreign  government 
requests  a  section  902  (vodamation 
before  a  section  914  proceeding  has 
takm  place,  under  { isa4(a)  the 
Commisnoner  may  initiate  such  a  - 
proceeding  to  compUe  a  record  of 
necessary  information  and  where  . 
appropriate,  to  provide  interim 
protection  in  the  United  States  while  the 
section  902  request  is  pending.  Section 
150.4(b)  provides  that  the  iitformation 
obtained  during  a  section  914 
proceeding,  if  one  has  been  held,  will  be 
considered  t^  the  Commissioner  in 
deteimlning  whether  to  recommend  the 
issuance  of  a  Presidential  prodamation. 

Section  15a4{c}  fwovides  that  requests 
for  Presidential  proclamations,  and 
notices  of  the  Commissioner's 
determination  hidependently  to  initiate 
section  902  evaluations,  wiD  be 
published  in  the  Federri  Reglstar. 
Written  oonments  will  be  requested. 
Section  150.4(d)  requires  the 
Commissioaer  to  notify  the  Register  of 
Copyrights  and  the  Committees  on  tiie 
Judidny  of  the  Senate  and  die  House  of 
Representatives  erf  the  britimon  of  an 
evaluation.  Under  f  lS0.«(e),  a  hearing 
may  be  scheduled  if  die  written 
comments  raise  issues  that  cannot  be 
resfrfved  tfaroogh  informal  contacts. 
Section  isa4(f)  provides  that  the  record 
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to  be  considered  by  the  Commissioner 
in  determining  wliether  to  recommend  a 
presidential  proclamation  will  be  the 
request  from  a  foreign  government,  if 
any,  written  comments  received,  the 
record  of  any  section-814  proceedings, 
and  the  information  obtained  in  a 
hearing,  if  one  is  held. 

Section  150.4(g]  and  (h)  provide  that 
the  Commissioner  will  forward  the  draft 
recommendation  to  the  Secretary,  who 
will  then  forward  a  recommendation 
regarding  issuance  of  a  proclamation  to 
the  President  Section  150.5(a)  makes 
clear  that  the  recommendation  for 
issuance  of  a  proclamation  may  include 
terms  and  conditions  regarding  the 
duration  of  the  proclamation.  Section 
150.5(b)  provides  that  interested  parties 
may  request  the  revision,  suspension  or 
revocation  of  Presidential 
proclamations. 

Comments  on  tlie  Proposed  Rules 

Comments  on  the  proposed  rules  were 
submitted  by  the  Commission  of  the 
European  Communities  and  the  U.S. 
Semiconductor  Industry  Association 
(SIA).  The  Commission  of  the  European 
Communities  noted  that  any  request  for 
a  proclamation  in  favor  of  mask  worics 
produced  in  the  Member  States  will  be 
made  by  the  Conmiission.  The 
Commission  requested  a  clarification 
that  the  term  "foreign  governments"  as 
used  in  §  l5G.3(a)  includes  international 
intergovernmental  organizations  which 
have  been  empowered  by  their  member 
states  to  request  Presidential 
proclamations  granting  U.S.  protection 
to  mask  works  produced  in  such  states. 

The  PTO  adopts  the  Commission's 
suggestion.  The  rules  are  not  intended  to 
preclude  foreign  governments  from 
having  requests  for  Presidential 
proclamations  presented  on  their  behalf 
by  an  international  or  regional 
intergovernmental  organization.  ' 

Accordingly,  a  definition  of  "foreign 
government"  is  added  as  S  150.1(b)  of 
the  rules,  making  clear  that  international 
intergovernmental  organizations  may 
request  Presidential  proclamations  on 
behalf  of  their  member  states. 

In  its  comments,  the  SLA  requested 
S  150.4(c]  be  amended  to  require  that  the 
Commissioner  hold  a  public  hearing 
when  requested  by  any  interested  party 
after  an  evaluation  has  begim.  As 
proposed,  9  150.4(e)(2)(ii)  gives  the 
Commissioner  discretion  to  hold  a 
hearing  to  gather  additional  information 
if  material  issues  raised  in  written 
comments  cinnot  be  resolved  less 
formally.  SIA  also  requested  that 
{ lS0.4(f)  be  amended  to  include 
information  obtained  in  public  hearings 
in  the  list  of  materials  to  be  evaluated 
by  the  Commissioner.  SIA  suggested 


that  §  150.4(c]  specify  a  time  period  of 
thirty  (30>days  after  publication  of  a 
request  for  comments  in  the  Federal 
Register  during  which  written  comments 
and  requests  for  a  hearing  may  be 
submitted. 

The  PTO  does  not  agree  that  the 
Commissioner  should  be  required  to 
hold  a  hearing  as  part  of  every  section 
902  evaluation  whenever  requested. 
Section  150.4(b)  provides  that 
information  obtained  during  section  914 
proceedings  will  be  used  in  evaluating 
requests  for  Presidential  proclamations. 
Moreover,  under  S  150.4(a)  the 
Commissioner  may  institute  section  914 
proceedings  if  an  interim  order  has  not 
been  issued  in  favor  of  mask  worics  from 
such  a  requesting  nation.  Given  the 
thoroughness  with  which  section  914 
proceedings  are  generally  conducted, 
the  Commissioner  is  expected  to  have 
available  a  substantial  record 
concerning  the  degree  of  protection  for 
U.S.  mask  works  in  the  subject  country. 
A  separate  hearing  might  only  serve  to 
cause  delay  in  such  cases. 

Moreover,  effective  public 
participation  in  the  section  902 
evaluation  process  is  not  dependent  on 
whether  the  Commissioner  holds  a 
hearing.  The  rules  proceed  bom  the 
assumption  that  any  material  issues 
relating  to  protection  of  U.S.  mask 
works  in  a  requesting  foreign  country 
can  be  raised  in  written  comments,  and 
that  these  issues  can  be  resolved 
flexibly  through  informal  inter  partes 
contracts.  Where  issues  cannot  be 
resolved  through  such  informal 
contracts.  S  150.4(e)(ii)  gives  the 
Commissioner  discretion  to  hold  a 
hearing  to  obtain  additional  views  and 
to  assist  in  resolving  the  issues.  It  is  not 
evident  that  a  mandatory  hearing  upon 
request  of  interested  parties  would 
provide  an  opportunity  for  exchange  of 
views  or  information  that  is  not 
otherwise  available  under  9 150.4(e). 

The  PTO  agrees  that,  if  the 
Commissioner  elects  to  hold  a  hearing, 
the  information  obtained  should  be  . 
included  in  the  record.  Accordingly. 
9 150.4(f)  is  amended  to  make  this 
clarification.  It  is  also  proper  that  the 
rules  specify  a  time  period  for  the 
submission  of  comments  following 
publication  in  the  Federal  Register  of  the 
request  for  a  proclamation  or  the 
Commission's  determination  to  initiate 
independently  a  section  902  evaluation. 
Thus,  to  ensure  that  all  interested 
parties  have  stifficient  time  to 
investigate  and  prepare  complete 
written  comments,  9  l.'i0.4(r)  is  amended 
to  specify  that  comments  must  be 
submitted  within  sixty  (60)  days  of 
Federal  Register  pubUcation. 


Discussion  of  Princi|Ml  Changes 

A  new  9  150.1(b)  has  been  added  to 
the  rules  as  proposed  to  clarify  that 
international  or  regional 
inteigovemmental  organizations  may 
request  Presidential  proclamations  on    ' 
behalf  of  their  member  states,  provided 
the  member  states  have  empowered  the 
organization  to  make  such  requests. 
Proposed  9  lSO.1  (c)-(g)  have  been 
redesignated  as  9  150.1  (d)-(h).  The 
definition  of  "mask  work"  in  9  150.1(d) 
(proposed  9  150.1(c))  has  been  modifieid 
slightly  to  conform  to  the  language  in 
section  goi(a)(2)  of  the  SCPA.  The 
definition  of  "Presidential  proclamation" 
in  9  lS0.1(e)  (proposed  9  150.1(d))  has 
been  changed  slightiy  by  substituting  the 
words  "applying  for"  for  the  wor^ 
"making"  before  the  word . 
"registrations."  The  purpose  of  this 
change  is  to  conform  the  language  of  the 
rule  to  section  908  of  the  SCPA.  which 
relates  to  mask  work  registration.  The 
definition  of  "request"  in  9  150.1(f) 
(proposed  9  150.1(e))  has  been  changed 
to  indicate  that  the  Commissioner  is  not 
required  to  treat  requests  for  the 
revision,  suspension  or  revocation  of  a 
Presidential  proclamation  in  the  same 
way  as  requests  for  issuance  of  such 
proclamations  (see  discussion  9  15a5(b), 
infra). 

Section  150.2(a)  has  been  expanded  to 
make  clear  that  the  Commissioner  may 
initiate  independently  an  evaluation  of 
reconunending  the  revision,  suspension, 
or  revocation  of  a  Presidential 
proclamation,  as  well  as  an  evaluation 
of  recommending  the  issuance  of  a 
proclamation.  This  change  reflects  the 
amendment  to  section  902(a)(2)  made  by 
the  Semiconductor  Chip  Protection  Act 
Extension  of  1987,  which  clarifies  that 
,  the  President  has  the  authority  to  revise, 
suspend  or  revoke,  as  well  as  issue, 
proclamations  extending  protection  to 
foreign  mask  works. 

Section  150.3(b)  has  been  changed  to 
state  that  requests  for  issuance  of  a 
Presidential  proclamation  must  be 
accompanied  by  "a  copy"  of  laws,  legal 
rulings,  regulations  or  administrative 
orders,  rather  than  "an  official  copy"  of 
such  materials,  as  was  proposed.  "This 
change  is  made  to  avoid  confusion 
arising  &Y)m  the  fact  that  the  meaning  of 
"official  copy"  may  vary  from  country  to 
country.  Section  150.3.(b)(5)-has  been 
redesignated  as  9  150.3(b)(e).  and  a  new 
9  150.3(b)(5)  has  been  added  to  spedfy 
that  the  copies  submitted  to  the  PTO 
must  be  in  full  text,  unedited,  and  where 
possible,  be  reproduced  &t>m  the 
original  dociunent. 

Section  15a4(c)  has  also  been 
changed.  The  proposed  rule  stated  that 
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notices  of  requests  by  CoFeign 
govemmeais  for  the  issuance  of 
Presidentiu  proclamations  will  be 
published  i^  the  Federal  Regtidef . 
Language  ras  been  added  to  make  clear 
that  noticed  of  the  Commissioner's 
determination  independently  to  initiate 
evaluations  will  also  be  puUished  in  the 
Federal  Re^stac.  Section  i5a4(c)  has 
also  been  raanged  to  provide  that 
commeo|te|naU  be  submitted  to  the 
Commis^iif^r  within  sixty  (60)  days  of 
publicatioifiiof  the  Faderal  Re^rter 
notice.  Section  lS0.4(f)  has  been 
modified  tM  include  infonnation 
obtained  lii|a  public  hearing  held 
pursuant  toj  S  lsa4(eKii).  if  such  a 
hearing  is  hield.  in  the  Hst  of  materials  to 
be  evaluated  hf  the  Commissioner. 

Section  (Sa5(b)  has  been  changed  to 
reflect  the  amendiinent  to  section 
g02(a)(2)  ni$de  by  the  Semiconductor 
Chip  Protettion  Act  Extension  of  1987. 
The  first  s^iitence  provides  Uiat  any 
interested  party  may  request  the 
"revision,  ^lispension  or  revocation"  of  a 
proclamatnn.  The  se'  ond  sentence  has 
been  modined  to  provide  that  "requests 
for  revisionl  suspension  or  revocation  of 
a  proclamafion  will  be  considered  in 
substantially  the  same  manner  as 
requests  fdr^the  issuance  of  a  sectioB  902 
proclamation."  The  word 
"substantially"  has  been  added  to 
indicate  that  the  Conunissioner  need  not 
initiate  a  fotmal  evaluation  in  every 
case  wheif  la  request.is  made  for  the 
revision,  supension  or  revocation  of  a 
Presidential  proclamation,  in  contrast  to 
situations  ti^ere  a  foreign  government 
requests  tn^  Issuance  of  such  a 
proclamation.  While  good  faith  requests 
for  the  rev^^ion,  suspension  or 
revocatiooiaf  a  proclamation  will  be 
accorded  fair  procedural  treatment,  it  is 
proper  that  the  Commissioner  have 
flexibility  at  the  outset  to  consider  such 
requests  on  a  case-by-case  basis  as 
experience  Is  gained  under  these  rules. 
If  necessani.  the  PTO  may  amend  the 
rules  at  a  1  iler  time  to  provide 
additional  (trocedores  lot  consideration 
of  requests  ibr  revision,  suspension  or 
revocation  of  Presidential 
proclamatijcins. 

Stylistic  {(Changes  have  also  been  made 
in  SS  150.2(^).  150.3(b)(6)  (proposed 
§§  150.3(b|6}  and  150.S(a),  but  these 
changes  aiiB  for  purposes  of  clarity  and 
are  not  substantive  in  nature. 

Other  Considerations 

This  nila  does  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment  or  the  conservation  of 
natural  resources. 

This  rule  s  in  conformity  with  the 


requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  601  et  aeq.. 
Executive  Orders  12291  and  12812.  and 
the  Paperwork  Reduction  Act  of  1980. 44 
\J.SX^  dsaietseq. 

The<;eneral  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  AAninistratipn 
tbat  the  proposed  rule  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibility  Act.  S  U.S.C  601 
et  seq.)  The  economic  impact  of  a 
Presidential  proclamation  on  small 
entities  will  be  beneficial,  since  such 
proclamations  may  be  issued  only  upon 
a  finding  tfiat  a  foreign  nation  extends 
reciprocalprotection  to  U.S.  mask 
works. 

The  Patent  and  Trademark  Office  has 
determined  that  this  rule  is  not  a  major 
rule  under  Executive  CMer  12291.  The 
annual  ^ect  on  the  economy  will  be 
less  than  $100  million,  lliere  will  be  no . 
major  increase  in  costs  or  prices  fo(  ' 
consumers,  individual  industries, 
federal  state  or  local  government 
agendM,  or  geographic  regions.  By 
extending  protection  to  foreign  mask 
work  owners,  the  abiUty  of  United 
States-based  enterprises  to  compete 
with  forei^-based  enterprises  in 
domestic  or  export  markets  will  be 
enhanced. 

The  Patenl  andTYademaric  Office  has 
also  detennined  that  this  notice  has  no 
federabsm  implications  affecting  the 
relationship  between  the  national 
government  and  the  states  as  outlined  in 
Executive  Order  12812. 

The  rule  wiU  not  impose  a  burd^ 
under  the  Paperwoik  Reduction  Act  <A 
1980. 44  U.S.C  3510  et  aeq.,  since  no 
record-keeping  or  reporting 
requirements  within  the  coverage  of  the 
Act  are  place  upon  the  public. 

list  of  Subjects  in  37  CFR  Part  150 

Administrative  practice  and 
procedure.  Authority  delegations. 
Semiconductor  chips,  Mask  works. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  1  of  Title  37  CFR  is 
amended  by  adding  a  new  Subchapter 
C  Part  150.  as  follows: 

SUBCHAPTER  C— PROTECTION  OF 
FOREIGN  MASK  WORKS 

PART  150— REQUESTS  R>R 
PRESIDENTIAL  PROCLAMATIONS 
PURSUANT  TO  17  U.S.C.  902(aX2) 

150.1  Definitions. 

150.2  Initiation  of  evaluation, 
isas    Submission  of  requests. 


150.4  EvahtatioB. 

150.5  DuratioB  of  proclamation. 

150.6  Mailing  address. 

Authority:  3S  US.C.  6:  EJO.  12504. 50  PR 
4849,  3  CFR.  1965  Comp..  p.  335. 

5150.1  IMMIOIIB. 

(a)  "Commissioner"  means  Assistant 
Secretary  and  Commissioner  of  Patents 
and  Trademarks. 

(b)  "Foreign  government"  means  the 
didy-oonstituted  executive  of  a  foreign 
nation,  or  an  international  or  regionaJ 
intergovernmental  oisanization  which 
has  been  empowered  by  its  member 
states  to  request  issuance  of  Presidentia' 
proclamations  on  their  behalf  under  this 
part. 

(c)  "Interim  order"  meam  an  order 
issued  by  the  Siecretary  of  Commerce 
under  17  U.S.C  914. 

(d)  "Mask  work"  means  a  series  of 
related  images,  however  fixed  or 
encoded — 

(1)  Having  or  representing  the 
predetendned.  three-dimensional 
pattern  of  mphilBr-,  inaidating.  or 
semiconductor  material  present  or 
removed  from  the  layers  of  a 
semiconductor  ddp  prodnct:  and 

(2)  fan  which  series  the  relation  of  the 
images  to  one  another  is  tliat  eadi  image 
has  the  pattern  of  tile  swface  of  one 
form  of  the  semiconductor  chip  prodnct 

(e)  "IVesideatial  proclamation"  means 
an  action  by  the  I¥esident  extending  to 
forei^  nationals,  donridliaries  and 
sovereign  aotfiorities  the  privilege  of 
applying  forregistrations  for  marie 
woriia  pumant  to  17  U.S.C  902. 

(f)  "Request"  means  a  request  by  a 
foreign  government  for  the  issuance  of  a 
Presidential  im>clamation. 

(g)  "Proceeding"  means  a  proceeding 
to  issue  a  interim  order  extending 
protection  to  foreign  nationals, 
domidllaries  and  sovereign  authorities 
under  17  U.S.C.  Chapter  9. 

(h)  "Secretarjr"  means  the  Secretary 
of  Commerce. 

9150.2  MHatlon  of  evakwtfon.  . 

(a)  The  Commissioner  independendy 
or  as  directed  by  the  Secretary,  may 
initiate  an  evaluation  of  the  propriety  of 
recommending  the  issuance,  revision, 
suspension  or  revocation  of  a  section 
902  proclamation. 

(b)  The  Commissioner  shall  initiate  an 
evaluation  of  the  propriety  of 
recommending  the  issuance  of  a  section 
902  proclamation  upon  receipt  of  a 
request  from  a  foreign  government 

5150.3  Ciibmlsalen  o»  raquesta. 

(a)  Requesta  for  the  issuance  of  a 
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section  902  proclamation  shall  be 
submitted  by  foreign  governments  foi- 
review  by  the  Commissioner. 

(b)  Bequests  for  issuance  of  a 
proclamation  shall  include: 

(1)  A  copy  of  the  foreign  law  or  legal 
rulings  that  provide  protection  for  U.S. 
mask  works  which  provide  a  basis  for 
the  request. 

(2)  A  copy  of  any  regulations  or 
administrative  orders  implementing  the 
protection. 

(3)  A  copy  of  any  laws,  regulations  or 
administrative  orders  establishing  or 
regulating  the  registration  (if  any]  of 
mask  works. 

(4)  Any  other  relevant  laws, 
regulations  or  administrative  orders. 

(5)  All  copies  of  laws,  legal  rulings, 
regulations  or  administrative  orders 
submitted  must  be  in  unedited,  hdl-text 
form,  and  if  possible,  must  be 
reproduced  from  the  original  document. 

(6)  All  material  submitted  must  be  in 
the  original  language,  and  if  not  in 
English,  must  be  accompanied  by  a 
certiHed  English  translation. 

915a4   Evaluation. 

(a)  Upon  submission  of  a  request  by  a 
foreign  government  for  the  issuance  of  a 
section  902  proclamation,  if  an  interim 
order  under  section  914  has  not  been 
issued,  the  Commissioner  may  initiate  a 
section  914  proceeding  if  additional 
inJFonnation  is  required. 
.  (b)  If  an  interim  order  under  section 
914  has  been  issued,  the  information 
obtained  during  the  section  914 
proceeding  will  be  used  in  evaluating 
the  request  for  a  section  902 
proclamation. 

(c)  After  the  Commissioner  receives 
the  request  of  a  foreign  government  for  a 
section  902  proclamation,  or  after  a 
determination  is  made  by  the 
Commissioner  to  initiate  indei>endently 
an  evaluation  pursuant  to  S  15a2(a]  of 
this  part,  a  notice  will  be  published  in 
the  Fednral  Register  to  request  relevant 
and  material  comments  on  the  adequacy 
and  effectiveness  of  the  protection 
afforded  U.S.  mask  worics  under  the 
system  of  law  described  in  the  notice. 
Comments  should  include  detailed 
explanations  of  any  alleged  deficiencies 
in  the  foreign  law  or  any  alleged 
deficiencies  in  its  implementation.  If  the 
alleged  deficiencies  include  fjroblems  in 
administration  such  as  registration,  the 
respondent  should  include  as 
specifically  as  possible  full  detailed 
explanations,  including  dates  for  and 
the  nature  of  any  alleged  problems. 
Comments  shall  be  submitted  to  the 
Commissioner  within  sixty  (60)  days  of 
publication  of  the  Federal  Regteter 
notice. 


(d)  The  Commissioner  shall  notify  the 
Register  of  Copyrights  and  the 
Committees  on  the  Judiciary  of  the 
Senate  and  the  House  of 
Representatives  of  the  initiation  of  an 
evaluation  under  these  regulations. 

(e)  If  the  written  comments  submitted 
by  any  party  present  relevant  and 
material  reasons  why  a  proclamation 
should  not  issue,  the  Commissioner  will: 

(1)  Contact  the  party  raising  the  issue  . 
for  verification  and  any  needed 
additional  information; 

(2)  Contact  the  requesting  foreign 
government  to  determine  if  the  issues 
raised  by  the  party  can  be  resolved;  and. 

(i)  If  the  issues  are  resolved,  continue 
with  the  evaluation;  or. 

(ii)  If  the  issues  caiuiot  be  resolved  on 
this  basis,  hold  a  public  hearing  to 
gather  additional  information. 

(f)  The  conunents.  the  section  902 
request,  information  obtained  from  a 
section  914  proceeding,  if  any.  and 
information  obtained  in  a  hearing  held 
pursua'nt  to  paragraph  (e)(ii)  of  this 
section,  if  any.  will  be  evaluated  by  the 
Commissioner. 

(g)  The  Commissioner  will  forward 
the  information  to  the  Secretary, 
together  with  an  evaluation  and  a  draft 
recommendation. 

(h)  The  Secretary  will  forward  a 
recommendation  regarding  the  issuance 
of  a  section  902  proclamation  to  the 
President. 

$150.5   Duration  of  prodamation. 

(a)  The  recommendation  for  the 
issuance  of  a  proclamation  may  include 
terms  and  conditions  regarding  the 
duration  of  the  proclamation. 

(b)  Requests  for  the  revision, 
suspension  or  revocation  of  a 
proclamation  may  be  submitted  by  any 
interested  party.  Requests  for  revision, 
suspension  or  revocation  of  a 
proclamation  will  be  considered  in 
substantially  the  same  manner  as 
requests  for  the  issuance  of  a  section  902 
proclamation^ 


S  150.6 

Requests  and  all  correspondence 
submitted  pursuant  to  these  guidelines 
shall  be  addressed  to:  Commissioner  of 
Patents  and  Trademarks,  Box  4, 
Washington.  DC  20231. 
Donald  |.  Quisg.  . 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 

Date:  June  23. 1968. 
(FR  Doc  88-14625  Piled  6-28-8B:  8:45  am] 
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ENVIRONMENTAL  PRpTECTION 
AGENCY 

40  CFR  Parts  60  and  61 

IFRL-3400-6] 

Dategatfon  of  State  AutttorHy; 
Washington;  Air  Programs 

agency:  Environmental  Protection 
Agenpy(EPA].  ' 

action:  Final  rule  amendment. 

SUMMAIIy:  Tills  notice  amends  the  Code 
of  Federal  Regulations  by  changing  the 
mailing  address  of  the  Puget  Sound  Air 
Pollution  Control  Agency. 

EFFECTIVE  date:  June  6. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  M.  Krai,  Air  Programs  Branch. 
Environmental  Protection  Agency.  1200  ■ 
Sixth  Avenue.  AT-082.  Seattle. 
Washington  98101,  Telephone:  (206]  442- 
0180.  FTS:  39»-O180. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

40  CFR  Part  60 

Intergovernmental  relations.  Air 
pollution  control,  Aluminum. 
Ammonium  sulfate  plants.  Cement 
industry.  Coal.  Copper,  Electric  power 
plants,  Glass  and  glass  products,  Grains. 
Intergovernmental  relations.  Iron,  Lead, 
Metals,  Motor  vehicles,  Nitric  acid 
plants.  Paper  and  paper  products 
industry.  Petroleum,  Phosphate.  Sewage 
disposal.  Steel  sulfuric  acid  plants. 
Waste  treatment  and  disposal.  Zinc. 

40  CFR  Part  61 

Intergovernmental  relations.  Air 
pollution  control.  Asbestos.  Beryllium, 
Hazardous  materials.  Mercury.  Vinyl 
chloride. 

Date:  June  6. 198a 
RoWa  G.  RusmU. 
Regional  Administrator. 

Part  60  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART60-(AMENOED] 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  42  U.&C.  7401.  7411. 7414. 7416, 
7601. 

Subpart  A— Ganaral  Provisions 

2.  Section  60.4  is  amended  by  revising 
paragraph  (b](WW](iii)  to  read  as 
follows: 

S6a4    AddreM. 


% 

■ 


(b)  *  •  * 

(WW)* 
(iii)  Puge 

Agency. 

205,  Seattlel. 


Jj«8^«yj  vpjt;  §g.)i6^i^:i^^^  'iim 


L 


und  Air  Ptillution  Control 
West  Mercer  Street,  Room 
Washington  98119-3858. 


Part  91  of  Chapter  I,  Title  40  of  the 
Code  of  Fe^^ral  Regulations  is  amended 
as  follows: 


PART  61- 


JMIII 


lENDEO] 


1.  The  au  thority  citation  for  Put  81 
continues  t  >i  read  a^  follows: ' 

Authority:  4  2  U.S.C.  7401. 7412. 7«14.7i1A, 
7601. 

Subpart  A-^QciMral  RrovWoiw 

■Z  SectioiiBl.«iis  amendedty   " 
revising  H^«graph^(bKWWHiii)  to  read 
asfdllowK] 


(b)  '.•  * 
(WW)  ? 

(iii)  PugM  8ound  Air  Pollution  Control 
Agency,  2O0 'West  Mercer  Street.  Room 
'  205^  Seattle.  Washington  98119-d95& 


(FRDoc.88-' 
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ITnMlfl«gul|rtiofM 

F«  ^ral  Supply  Service.  GSA. 


•  >.  <^".»  ^IkS**  . ■•• 


ACTION:  riiidl  rule. 


SUMMARY:  This  rule  removes  references 
to  the  General  Services  Administration's 
(GSA)  publication,  "Federal  Travel 
Regulations,"  printed  in  handbook 
format  from  Title  41,  Part  101-7  of  the 
Code  of  Fetteral  Regulations  (CFR).  GSA 
wiU  publish  the  Federal  Travel 
Regulations  in  full  tiext  in  the  Federal 
Register  in  the  near  future.  This  action 
wiU  expand  public  access  to.^e  Federal 
Travel  Regulations  by  broadening  T'^:"- 
distribu^on  of  ^e  regulations  to  users  t>f 
the  CFR  system.         ' 

cnscnvfe  MTK  }uAe  28. 1988. 


fow  wiwTiwi  mfpmmiinm  comtact;  r 
Joseph  M.;Na0Qll.  Thwel  and 
Transportation  Regulations  StaR; 
telephone  FTS  557-1256  or  commercial 
702h557-12Sa 

SUPPLfeMCNTAIIV  INF0MNAT10N:  The 

General  Services  Adminisbation  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 19dl,  because  it  is 
not  likely  to  restdt  in  aii  annual  effect  on 
the  economy  of  $100  million  or  more:  a 
major  increase  in  costs  .to  consumers  or 
others:  or  significant  adverse  effects. 
The  General  Services  Administration 
has  based  all  admlnrstrative  decisioas 
-underlying  tiiis  rule  on  adequate 
iqfonnatioh  concerning  the  need  for,  and 
consequences  of,  this  rule;  has       -^  .->■ 
determined  that  the  potential  benefito  to 
socieity  from  this  nde  outweigh  the 
potential  ooste  and  has  maximized  Ae 
net  benefite;  and  has  chosen  the 
alternative  approach  involving  the  least 
costtosocie^. 


List  o#8ub)edls  &i  4i  CFR  Part  lOi-t 

Government  employees.  Government 
property  management,  Travel,  Travel 
allowances.  Travel  and  transportation 
expenses. 

For  the  reasons- set  out  in  the 
preamble.  41  CFR  Part  101-7  is  amended 
as  follows. 

1.  The  authority  dtetion  for  Part  101-7 
is  revised  to  read  as  follows: 

AuHnrity:  S  U.S.C  4111.  S7Q1-S700, 5721- 
5734.  S741-S742: 20  U.S.C  906(a):  E.a  11012. 
March  27.  UK  (27  VR  2883).  JB.O.  UOOB,  July 
22. 1971  (38  PR  13747).  E.0. 12488,  February 
.27. 198«{«  FR  7349).  E.0. 12S23.  JoM  H.  1985 
(50  FK  26337). 

2. 41  CFR  Part  101-7  is  revived  to^ad 
a9  follows:  . 

PART  101-7-FEOERAL  TRAVEL 
REQUUkTIONS 

» 

Note.— The  General  ServicM 
Administration  publication.,XFed«rai  Travel 
Regulations."  printed  in  hifid^wok  format 
that  was  previously  referenced  in  this  part  is 
being  codified  and  will  be  pal^ished  in  the 
Federal  RagiatM  iafiiU  text  The  previaions  of 
the  Federal  Travel  Regulatioos  and  the 
commuted  rate  schedule  transmitted  by  GSA 
Bulletins  FFMR  A-40  and  A-2.  respectively, 
will  continue  in  effect  For  temp(>rary 
regulations  ralated  4o  the  Federal  Travel 
R^ulations,  see  FPMR  TempoHuir  Regularion 
A-24h Revision  1; FFMR Teaaporary   ■-  •'■ 
Regulation  A^r2SaBd-swpleonBt  2  ifafKetv  r  . 
ap4  FPMR  Tempotaiy  R^ufaQon  A-3Q  ^  ^ 
suppleinent  2  thereto  in  the  appendix'te  jUiif 
Subchapter  A. 

,  Datedi)iiae23.19e&    i>..*;,^*:Mfe  -.>-.. 
)ohn  Aldateen.  >^;<f.^  v 

Administrator^     -''V" 
(PR  Doc  88-14655  Piled  6-28-68: 8:45  amf 
Bii  I  sal  roof  isis  'M  it 
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This  section  o(  Nw  FEDERAL  ReOtSTER 
conlaiw  noliCM  to  the  pufafc  of  tlw, 
proposed  issuance  of  rules  and  ! 

reguiatiOM.  The  putposa  o<  tfiese  noices 
is  to  give  imereslad  parsons  an 
opportunity  to  participate  In  »>e  nile 
fMfcino  prior  to  ttie  adoption  of  «ia  inai 
nilea.  i 


ENVmONMENTiU.  PBOTeCTNM 
AGENCY 

40CFRPar152 

(FRL-340S-7] 

Approval  and  Promulsallon  of 


AOEMCV:  ILS.  Environmental  I^t>tection 
Agency  lUSEPA]. 

ACTMNi:  Notice  of  proposed  rulemaking. 


:  USEPA  proposes  to 
disapprove  a  site-spedfic  revision  to  the 
ozone  portion  of  the  Ohio  Slate 
ImpieiMBtation  Flan  (SIP)  for  the 
Genexri  MotoEB  (GKQ  Lonistown  aii^ 
assembly  ladiity  ia  Wanen  fRaaibQll 
Coonty).  Obia  Ob  October  S,  1978  (43 
FR  48011).  USEPA  desigDated  Trambdl 
County  as  iwmattainuwint  for  ozone.  The 
proposed  revision  requests  a  relaxation 
of  emission  limitations  for  GKTs  volatile 
organic  compound  (VOC)  topcoat  and 
final  repair  coatings  operatioos.  as 
established  aoder  Olm  AdministratiTO 
Code  (OAQ  Rule  3745-21-00(C).  USEPA 
has  determined  that  this  request  does 
not  constitute  Reasonably  Available 
Control  Technology  (RACT).  as  required 
under  the  Clean  Air  Act  (Act).  Today's 
action  is  based  on  a  request  submitted 
by  Ohio  on  October  21. 1986. 
date:  Comments  on  this  revision 
request  and  on  USEPA's  proposed    ' 
rulemaking  action  must  be  received  by 
July  29. 1988.  ' 

AOORCSSES:  Copies  of  State  submittals 
and  other  materials  related  to  this    i 
rulemaking  notice  are  available  for  ' 
inspection  during  normal  business  hours 
at  the  following  addresses:  (It  is 
recommended  that  you  telephone  Steven 
D.  GrifTin.  at  (312)  353-3849.  before  |  , . 
visiting  the  Region  V  Office.)    " 
US.  Environmental  Protection  Agency, 

Region  V,  Air  and  Radiation  Branch 

(5AR-26).  230  South  Dearborn  Street. 

Chicago.  Illinois  60604. 
Ohio  Environmental  Protection  Agency. 

Office  of  Air  Polhitioii  Control.  1800 


WatetmaBk  Drive.  P.a  Box  1040. 

Cdaadtaa.  Ohio  4328e-014a 

Conuneots  on  tbia  pBoposad  raie 
should  be  addraaaed  to:  (PlMMa  aubmtt 
an  ar^gjaalaad  tfaiee  copiaa  if  posaible.J 
Gary  Gulezian,  Chiel  Raauktory 
Analyaif  Sectioa.  Air  aod  Radiatioo 
Brandt  j[5AR-2^  VS.  Envlraoaiental 
Protection  Agency.  Region  V.  230  South 
Dearborn  Street.  Qiicago.  IBlnois  80604. 
FOR  nUCTMBI  MPOmUklRM  CONTACT: 
StevBB  D.  QifflB.  (3l4JS»-««. 
oupn.ciKNTiAiiv  MPOMMtnoN:  Today, 
USEPA  ia  coaaidariQg  a  reqoeat  to  revise 
the  eairiaaiaa  ttndtatiana  at  GM's 
Lordstown  facility  for  its  topcoat  and 
final  repair  '^^"^♦Tg  linea,  which  waa 
submitted  by  the  OUoEnvironmental 
Protection  AgeegylPEPA).  as  a  revision 
to  its  ozone  ^.  CM  Lordstown  is  in 
Trumbun  County,  a  designated  ozone 
nonattainment  area. Hie  applicable 
VOC  emission  limitatianai.  provided 
under  OACRide  3745-21-00(C),  are2J) 
pooiMls  (Am)  VOC  per  gaflos  of  coatimg, 
exdoding  water,  fbr  topcoat  coetiqgs, 
and  441  !ba  VOC  per  gaflon  of  coating, 
exdoding  water,  for  final  repair 
coatings.  Piasu'aut  to  OAC  Ririe  3745- 
21-OI(CK21)(b).  oompHance  with  these 
limitationa  waa  required  by  December 
31, 1888.  tKBPA  approved  tiiis  nde  as 
meeting  tfie  Acfs  Part  D  teqnbeaents 
for  RACr  >  on  October  31. 1880  (45  PR 
72122),  and  fme  28, 1062  (47  FR  28087). 

On  March  18. 1088.  GM  sabraitted  to 
OEPA  a  permanent  variance  request  he 
the  Lordstown  facility.  The  variance 
would  increase  topcoat  coating 
emissions  to  limitations  of  3.3  to  7.0  lbs 
VOC  per  gallon  of  coating,  excluding 
water,  depending  on  application  needs. 
In  addition,  the  variance  would  increase 
final  repair  coating  emissions  to 
limitations  of  6.1  to  6.2  lbs  VOC  per 
Gallon  of  coating,  excluding  water, 
depending  on  application. 

On  October  20, 1986,  OEPA  held  a 
public  hearing  to  consider  GM's 
variance  request.  No  public  comments 
were  submitted.  On  October  21, 1986, 
OEPA  submitted  GM's  request  to 
USEPA  as  a  site-specific  revision  to  the 
Ohio  SIP.  This  submittal  included 


■  A  definition  of  RACT  \»  contained  in  a 
Decembers.  197S,  memorandum  from  Roser 
Strelow,  former  Assistant  Administrator  for  Air  and 
Waste  Management.  RACT  is  defined  as  tlie  lowest 
emission  limitation  that  a  particular  source  is-  - 1  ' 
capable ,of  m^tmg  by  the  application  of  control'  - 
technology  that  is  reasonably  available,  considering 
technological  and  economic  feasibility. 
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matcsiais  tranamitting  the  variaace 
requaat.  Buteriak  OB  the  pidiHc  hearing 
and  a  technical  support  dociunenL 

Technical  Sivpait  fiar  Vwiaiioa  Bafuaat 

In  GM's  March  1&  1986,  submittal  to 
OEPA.  GM  contended  that  it  was 
economically  infieasible  to  employ 
farther  ad4«n  Gontoel  aquipnent  fw  its 
t(q>coat  coatings  operation.  GM 
investigated  the  use  of  carbon 
adsorption  for  spray  booth  emissions 
and  additionai  theinal  iodaantkn  for 
bake  ovan  aniaaioaa.  hi  additioau  GM 
studied  the  cost-effectiveness  of  a  RACT 
equivalent  "bubble"  *  for  the  topcoat 
lines.  GM  rejected  the  economic 
feasibility  of  all  of  these  methods.  GM  - 
stated  that  conversion  of  the  coatiag 
operations  to  base  coat/dear  coat  . 
wodd  ettiiiBale  the  aaed  for  addltiaMl 
add^n  GORtrola;  hosMver.  the  MwdiM^ 
1988.  iffaaiittal  foiled  to  apedfy  an  exact 
date  foirlhis  conversicHL 


GM's  Mardi  18. 198B.  aufaoiittal  daiaaad 
that  control  methods  to  reduce 
emissions  by  16.5  lbs  VOC  per  hour  in 
order  to  meet  OAC  Rafos  raqidrananla 
would  be  technologioaliy  ^■'fT'trfft  GM 
stated  that  the  required  emission 
reductions  could  not  be  achlsvsd. 
because  the  low  VOC  conceotratioaa 
currently  in  the  exhaust  would  prevent 
sufficient  thanaal  deateuctioa  and 
carbon  absorption  capture  efficiencies. 

Raview  (tf  Variance  Request 

USEPA  has  evaluated  this  revision  to 
determine  if  Ohio  has  demonstrated  that 
the  revised  limits  would  be  RACT  for 
GM  Lordstown.  To  do  this,  Ohio  would 
have  had  to  demonstrate  that  the 
present  VOC  regulations  are  either 
economically  or  technically  infeasible 
and  the  new  limits  are  RACT.  Ohio  did 
not  make  such  a  showing. 

USEPA  is  proposing  to  disapprove 
Ohio's  SIP  revision  request  for  a 
variance  at  GM  Lordstown  firom  OAC 
Rule  3745-21-09(C),  concerning  VOC 
emission  limitations  for  topcoat  and 
final  repair  operations  based  on  the 
following  analyses: 

(1)  GM's  revised  limit  for  its  topcoat 
operation  would  amount  to  an  average 
VOC  content  of  5.2  lbs  VOC  per  gallon 
of  coating,  puniu  water.  USEPA  does 


■  For  a  diacuMion  of  USEPA's  "bubble'^  or 
nnissibnsti^dins  policy,  see  51  FA  43814  (Deceinber 
4.1986). 
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not  considcli;  such  a  hi^  VOG  content  as 
RACT  for  ajutomotive  topcbats,  based  on 
past  Agenc^  analyses.  U^PA  must 
consider  Ol  ilo's  request  for  GM 
Lordstown  at  a  permanent  relaxation, 
because  Ol  it  has  failed  to  specify  a 
date  for  conversion  of  GKTs  coating 
operations  it  base  eoat/clear  coat.* 

(2)  In  a  nMinorandum  of  February  7, 
1986,  USEPH's  Economic  Analysis 
Branch  (EAt^)  presented  its  evaluation 
of  GM*s  co4l  analysis  for  spray  booth 
controls.  EAfi's  annuatization         '''     ' 
techniques  ^ulted  in  a  systematic  IB 
percent  reduction  in  GMIl  annuaUkcd 
costs.  Theiilore.  €^s  cost  aiuriyriti- 
appears  to  likve  ovenntimated  thes« 
costs.  •. -If  :^M  ••^' -■-'**';':■      ••'    ■ 

'  (3)  GM  ciirentfy  uws  ii  2^  percent 
soHds  dispmsion  lacquer  pDL)  topcoat 
coating.  In  alNovemberl978  report 
entitled '9tudy  to  Determine 
CapabOitie^M  Meet  Federal  EPA 
G^delines  jP^r  VOC  Emissions."  GM 
proposed  tc^  bonvert  operations  to  higher 
solids  solvmt  systems  until  waterbome 
coatings  co^d  be  used  to  achieve  final 
cotnpU«nce|^thRACnr  limits.  At  that 
time,  the  fai 
solids  DL. 
baseline 
effect!  vei 
percettt 
to  obtain 
achieve 
ehiission 
inappropili 
baseline  f< 
effectivene^ 


flity  was  at  17  percent 
idi  formed  the  appropriate 
wi>lch  to  figiwe  cost- 
An  faiterim  increase  to  27 
iViL  was  i»rt  of  CM»  plan 
idditional  S  years  to  > 
odmpliaiice  with  the  i^'*^ ';  ^ 
1^.  Tlierefbtadt  is      V    ' 
for  GM  to  later  revise  its 
(lenninin^  cost- 
to  the  27  percent  solids 
content  whidh  GM  previously  identified 
as  an  interim  limit  to  support  a 
compliance  |  date  extension,  which  GM 
received  onl  petober  31, 1960  (45  FR 
72122). 

(4)  OEPA  determined  the  overall  cost- 
effectiveness  of  each  of  the  various, 
combination  of  control  measures  that 
GM  could  etiploy.  For  each 
combination  OEPA  also  determined 
whether  a  Qombination  would  result  in  a 
RACT  equivalent  VOG  emission 
reduction.  O^A's  analysis  indicated 
that  certain|iombinations  of  control 
measures,  considered  by  OEPA  to  reftuH 
in  emission  reductions  equivalent  to 
RACT,  wer«  reasopably  cost-eflective.- 

(5)  GM  failed  to  investigate  the  option 
of  continuii^  to  use  a  17  percent  solids 
DL  with  adi»oil  spray  bob^  centrdls, 
which  eould-tvsult  in  VOC  emission 
levels  siffiiflbantly  less  than  current 
topcoat  emftmohs.    '  '  . 

(6)  OEPA  determined  that  the  use  of 
air  cascadiiii  (or  three  stack  pairt  would 


*  asKPA%  Obtobw  as.  issi  m  fr  siasr).  policy 

MT  MrtocflMiw  c^iiigi  providw  fair  compiance  date 
cxiamioM  Ilw4(iih  tSS7  for  (opc6aU. 


lower  GM's  cost-effectiveness  estimates 
by  approximately  20  percent 

(7)  GM's  variance  request  would . 
result  in  VOC  emissions  of  945  tons  per 
year  greater  thah  the  RACT  allowable  in 
an  ozone  nonattainment  area. 

(8)  In  a  memorandum  of  December  19, 
1986,  EAB  provided  additional 
information  on  GM*s  cost  ossessment, 
which  indicated  that  GM  oppeared  to 
emphasize  performance  under  all 
conceivable  circumstances  and  a 
minimum  adjustment  of  spray  booth 
operations  in  anol^s  of  its  carixin 
adsotptton  equipment  SAB  stated  ^at 
an  atialytiia  which  <x>nsiders  varionf 
engineefiag  and  operatioaal 
conlkromises  (e.g.,  induced  air  flow 
tfaiioiil^  the  point  boodi)  in  order  to 
lower  oviBfall  cost  would  t>e  a  nrare 
appropriate  basis  by  which  to  assess 
achievement  of  RACT. 

Proposed  Action 

For  the  reasons  stated  above,  USEPA 
is  proposing  to  disapprove  GM^s  request 
for  a  permanent  relaxation  of  its  VOC 
Amission  limltatioDs  set  forth  under 
OAC  Rule  37A&-21-<10(q  for  the 
LordiitoWn  faidlity's  topcoat  and  final 
repair  operations.  OEPA  has  not 
adequately  demonstrated  that 
compliance  wift  OAC  Rule  3745-21- 
oe(C)  isecoDo^cafiyinfeaffible. 
MoirraverrUSiM  haatfettoinihed  ^t 
thi«  vorianbii  reqoesf  dbei  not  constitute 
RACT.  as  teqaired  under  th<  Claan  Air 
Act  for  major  VOC  Oources  in  • .'  *•  j-  'mH^  ■ 
nonattainment  areas.  ■ 

The  State  of  Ohio  has  requested  that 
the  Mahoning-Trumbull  area  be 
redesignated  to  attainment  USEPA  has 
not  yet  acted  on  this  request  However, 
the  attainment/nonattainment  status  of 
the  area  has  no  bearing  on  today's 
determination;  Ozone  state 
implementation  plans  are  designed  to 
satisfy  the  requirements  of  Part  D  of  the 
Clean  Air  Act  and  to  provide  for 
attainment  and  maintenance  of  the 
ozone  NAAQS.  Redesignation  fiom 
nonattainment  to  attainment  does  not 
authorize  or  enable  a  State  to  delete, 
alter,  or  resctnd.any  of  the  VOC  emisson 
limitations  and  restrictions  contained  in 
the  approved  ozone  SIP.  Changes  to   . 
ozone^P  VOC  legulationi  renderii^ 
them  less 'stringOnt  than  tlroee  contained 
in  the  USEPA  approved  plaK  oannofbe 
made  unless  a  persuasive  demonstration 
is  made  that  the  area  will  continue  to 
maintain  the  ozone  standard. 

Under  5  U.S.C.  e05(b).  I  certif 
this  SIP  disapproval  will  not  hi 
significant  economic  impact  on  i 
.  substantial  number  of  small  entit 
because  it  applies  only  to  GM's 
Lordstown  facility. 


Under  ExecutiveOrder  12291.  this 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  [OMB]  for  review. 

list  of  SubjacU  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons, 
Intergovernmental  relations,  Ozone. 

AudMMity:  42  U.&C  7401—7642. 

Edilacial  note.— This  document  was 
received  at  the  OfTice  of  the  Federal  Register 
or  June  24, 1988. 

Dated:  June  29. 1987. 

VaMasV.Adsa^kos, 

Reghoal  Adtninistrbtor. 

(FR  Ddc,  88-14802  Tiled  B-2ft-86;  ft4S  am] 
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IFI1L-M06r«1  AL-0221  . 

ApprowwMi  nomuiOMMM  Of 


Jvftarion  County  Draft  Uad  Plan 

AOOiev:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 


:  EPA  proposes  to  approve 
revisions  to  the  implementation  plan  for 
Jefferson  County,  Alabama  drafted  to 
pttwidefor  the  attainment  and 
maintenance  of  Aie  National  Ambient 
Air  QiiaHty  StOndatds  (NAAQ$)  for ' 
lead  M  required  under  section  llOofthe 
Clean  Air  Act^CAA).  EPA  proposed  to 
approve  the  Alabama  lead  State 
Implementatran  Plan  (SIP)  for  Jefferson 
County  on  July  16. 1988  (52  FR  25716), 
and  on  Febraary  11, 1987  (52  FR  4288). 
approved  it  on  the  condition  that  the 
Alabama  Department  of  Environmental 
Management  study  and  adopt  as 
appropriate,  controls  beyond  the  level  of 
Reasonably  Available  Control 
Technology  fRACT).  since  the  plan  did 
not  include  a  demonstration  that  the 
NAAQS  would  be  attained.  Following  a 
"RACT-plus"  study  in  coitformity  with 
the  conditional  approval  the  Jefferson 
County  Department  of  Health  (JCDH) 
submitted  draft  plan  revisions  on 
February  19.  IfSB.  To  make  its       - 
regulation  aiforcaable  by  the  Stato, 
Jefferson  CooMy  will  si^it'  ttie 
emission  limits  reflected  in  die 
regnlatfons  to' Atabama -as  air  permits. 
Next  Alabama  will  formally  submit  to 
EPA  OS  part  of  their  SIP  Jefferson 
County's  air  permits.  EPA  is  today 
proposing  to  approve  Jefferson  Counfy's 
draft  revisions  before  Alabama  formally 
submits  them  because  the  draft  SIP 
contains  a  demonstration  of  attainment 
of  standards  and  all  necessary  measures 
to  attain  the  standards.  Additionally,  in 
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the  dvil  aetton  tdMUXy  SPA  Civ.  No. 
82-2317  (DjCi).C).  EPA  i«rBMl  to  a 
tcfaedule  for  final  action  ingnrdi'm 
Jefferson  County's  lead  Rfjidation. 
whid)  EPA  has  moved  to  extend  until 
December  1, 1868.  Tlraa,  EPA  most  move 
as  quickly  as  poMible  to  enBipipte 
rulemaking  to  bring  die  aioa  Into 
attainment  with  the  lead  standards. 
Before  EPA  takes  final  appproval  action, 
Jefferson  County  will  have  to  adopt  the 
draft  revised  regulations  and  respiond 
suitably  to  the  comments  mentioned  in 
this  notice.  Also,  Alabama  must 
formally  submit  to  EPA  as  part  of  their 
SB>  the  Jefferson  County  air  permits  that 
reflect  Hie  lead  emission  Hndts  of  the 
revised  Jefferson  County  lead 

DiATis:  Comments  must  be  received  on 

or  before  July  29, 1988. 

AOONCSSCS:  CommsBts  may  be  mailed 

to  Beverly  T.  Hudson  of  EPA  Region  IVs 

Air  Programs  Brandi.  (See  EPA  Reg^ 

IV  address  below).  Coptas  of  die 

submission  and  BPA's  evaloation  are 

available  for  public  inspection  during 

normal  business  hours  at  the  following 

locations: 

Air  Aograms  Branch.  Segion  IV. 

Enviraoowntal  ftotection  Anency.  345 

Comtlanri  Street.  NE..  Adanta. 

Geoigia  30966. 
Alabama  Dqiajiment  of  BBviionmental 

Management.  1751  Federal  Drive. 

MontBoaaery,  Alabama  36130L 
ran  fURffim  imfommtion  commcts 
Beverly  T.  Hudson.  EPA  Rc^oa  IV  Air 
Programs  firandk  at  tiw  above  listed 
addieaa.  teleplione  (4M)  3«r.-2864  or  FTS 
257-^2864. 

MKf 


On  October  5,1878.  die  National 
AmMeM  Air  Qnaiity  Standaida 
(NAAQS)  far  lead  wck  promulgated  by 
Q>A  (43  FR  46a«).  Both  the  priamy  and 
secondary  standaida  were  set  at  a  level 
of  1.5  micragrama  off  lend  per  cubic 
meter  of  air  Oig  fead/m*)  averaged  over 
a  calendar  qnaitei.  Under  Section  110  of 
theCAA.  all  stales  were  to  sufanat  a  SIP 
which  wdl  provide  far  attainment  and 
maintenance  of  the  lead  NAAQS. 

The  State  (rf  Alabama  on  March  24. 
1982.  subautted  to  EPA  a  SU>  far 
attainment  of  die  lead  NAAQS.  On  May 
2. 1081  (40  FR 18737).  EPA  disapproved 
the  Alabama  SIP  for  lead  because  it  did 
not  provide  far  the  attoinment  of  the 
NAAQS  far  lead  dinN«hoiit  die  State,  hi 
1984  and  1985^  die  State  was  not  able  to 
attain  the  stendards  due  to  fugitive 
emiaaiens.  Ilterefore.  on  March  18. 1985. 
and  May  0. 1885.  die  Stete  of  Alabama 
subauttted  portions  of  a  revised  lead  SIP 
which  demonstrates  attainment  of  the 


NAAQ8  ior  la^ifar  aU  aNos  of 
Alabama  exeapl  Jafienon  Coan^.  Tlaa 
SIP  facusad  on  the  ana  aranad  Sanders 
Lead.  ii|  tray.  Alabuia  where  both 
monitored  air  quality  data  and  air 
quality  modd  laedictiona  showed 
violations  of  die  NAAQS  far  lead. 

TlimiiflhjwnHaMi^  AlAama 

demonstrated  that  dK  reqidied  contra! 
measures  and  amisaion  Umitatioas  were 
adequate  to  aasure  attainment  of  the 
lead  NAAQS  in  die  vidnlty  of  Sanders 
Lead.  According^.  EPA  proposed 
approval  of  tfaia  revised  {dan  on  January 
2. 1986  (51  FR  41).  and  final  approval 
was  9ven  on  ]u^  14, 1868  (51  FR  25380). 
On  October  7. 1965^  Alabama  solMnitted 
to  EPA  a  new  lead  SIP  f(v  JeffarBon 
County  (revised  Regulation  &11].  EPA 
proposed  to  approve  the  revised 
Regidation  8.11  on  July  18^  1968  (51  FR 
25715).  ^nce  dds  regidadon.  which  was 
initially  adopted  on  September  9, 1965, 
was  not  accompanied  by  a 
demonstration  of  attainment  of  the 
NAAQS  far  lead.  EPA  conditionally 
approved  it  on  Febraaiy  11. 1967.  The 
condition  of  approval  was  ttiat  the  State 
fulfill  by  October  1. 1987.  its 
commitment  to  sdmiit  toEPA  any 
adcfitional  measures  along  with  an 
appropriate  demonstration  necessaiy  to 
assure  timdy  attainment  and 
maintenance  as  emetfidously  as 
practicable  but  no  later  dian  October  1. 
1960. 

ILDnA 
Plan 

On  February  19. 1666,  the  ^effciBon 
DeparlBMBt  of  Healdi  aubadtted  to  EPA 
draft  revtriona  to  Ae  80>  far  lead  in 
Jefferaoa  Covaty.  AlabanM,  llie  draft 
loviaed  reguladons  npraaeni  control  ot 
lead  and  partfcalate  matter  emissions 
from  seoMMiafy  lead  SBMlten 
(specifically,  the  Intarstete  Lead 
Corporatfan)  above  taa  level  required  by 
RACT.  TUB  levai  of  oontrol  (above 
RACT)  is  nonaally  referred  to  as 
"RACT-plna." 

The  RACT-plaa  lead  regulations  were 
derived  by:  (1)  Reaearch  and  stady  of 
existing  approved  lead  SIi%  ia  other 
states:  (29  jDvealigatiaB  of  afiacdve  lead 
air  pollation  coatrob  at  aoaraaa  in 
geographic  areas  ki  attainmeittoftfae 
lead  NAAQSc  (3)  wirtniiifig  naaMnms 
inspactJona  of  Interetate  Lead 
Gorporadon'a  (ILOO)  plant  to  observe 
actnal  eadaaioa  proUeais:  (4)  making 
extensive  emission  calcalations  an  all 
known  ILCO  lead  soarces  and  f*'TTf~» 
pointe  to  eatiaiete  wniasinns  under 
current.  RACT-level  ooatrol.  m 
practiced  by  ILCOl  and  as  projected  for 
the  RACT-phw  level  of  coa^ol:  and  (5) 
evaluating  the  resalto  of  mathematiMl 
computer  modeling  which  utilised  theae 


1  eathnatea.  The  wsiJlant 

plus«oBlrola  wUdh.  wImb  iaiplaiafntud 
and  enfoNad.  will  pnalda  far 
attaiament  af  the  lead  NAAQ& 

m.  StractuN  of  fto  Draft  Raviaed  Lead 


To  make  Ms  wviaad  lagalattona 
enf(»oeafale  by  dto  State;  JeOBSon 
Coai^  wUl  sabailt  dm  aniaaion  Unute 
reflaclad  to  thani  to  Alabama  aa  air 
pennits.  (A  wiWaB  to  Alabama's  pennit 
regalatioBs  {Ckaplm-UliwAkt  was 
appravad  by  BM  to  dtw  AiWBSt  aa  1986; 
Fadasal  Ba^stev  (M  FR  84864)  provided 
that  air  penaite  issasd  uadar  State 
authority  by  a  local  air  pollution 
proftam  are  aafbroadde  by  the  State.) 
Next.  AkbaiM  will  formally  aubmil  to 
EPA  as  part  of  tfieir  SIP  Jafoaon 
County's  air  poEBitts.  in  tha  OHaatiBM, 
EPA  is  propoaiag  to  approve  the  diall 
revisions  becaaaa  (be  draft  SIP  oontaiaa 
a  damonstraiioB  of  attainmnni  by 
dispefftion  f"*«^V^  A4if*ttifT»i%.  *-  *^ 
dvU  acdon  otNRDCv.EPA.  dv.  No. 
82-2137  (Dl&DuC).  EPA  agnad  to  a 
sdwdule  for  final  action  lagaidiog 
Jefhtaon  County'a  lead  ngaladons. 
which  EPA  baa  moved  to  extend  untU 
December  1. 1988.  TImu,  EPA  BUHtniove 
as  quickly  as  possible  to  conplete 
rulemaking  to  farhtg  the  area  hito 
attainment  anth  the  lead  standards. 

IV.  Resalto  af  IPA  Aeviaw 

Today's  aotioa  provides  dte  rasalte  of 
EPA's  review  of  Alabama's  revised  lead 
SIP  for  Jeffarson  Couaty.  lUa 
infbrmatioB  is  prasealHl  imdar  the 
following  headings 


A.Ctoi«HiBi 
a  Emission  Data 

C  Air  Qaalily  Data  aad  Ms^lorinf  aytam 

D.  Dwiwaitfatina  «f  Attsinment/Mndirling 

E.  ItACT-plns  Control  Han  for  ILOO 

F.  Compliance  Schedule  tor  lefferson  Conaty 

More  detailed  infanaadnn  concerning 
EPA's  review  of  dds  SIP  is  contained  to 
a  Tedmical  Sapport  Docament  for 
today'a  propoaal  wUdtt  ia  available  for 
pubHc  inspection  at  the  locations 
identified  to  the  "Addrasses"  section  of 
this  notice. 

A.  Chanses  in  the  SIP  and  RegalaUons 

"Ae  most  ia^wrtant  chaagea  to  the 


existiag  secondary  lead  I 
regulatioae  ware  made  to  impleaMnt 
RACT-phm  level  of  control  for  affected 
sources  or  emission  reloaae  pointa. 
Other  changes  ware  made  for  clarity  or 
consistency  with  other  regulations.  A 
public  hearing  was  held  on  the  revisions 
on  April  5. 1988.  EPA  reviewed  the  draft 
revlMd  regulations  and  made  nomments 
which  were  forwarded  to  the  Jefferson 
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County  Department  of  Health  befoiv  the 
hearing.  EPA  is  proposing  to  approve  the 
revised  regulations  based  on  the 
condition  that  the  version  adopted  by 
Jefferson  Cbinty  respond  soitably  to  the 
following  cotunents  on  their  draft 
regulations^ 

Existing  Mragraph  6.11.2(n)  was 
modiHed  by  deletion  of  the  requirement 
to  meet  an  bpacity  stancferd  for  any 
emissions  wfiich  escape  the  enclosed 
sjrstem.  The  proposed  revision  to 
paragraph  ail.2(n)  may  lead  to 
mismterpretation  of  the  intent  of  the 
regulation.  Paragraph  ail.2(n)  should  be 
revised  to  specifically  address  that  there 
will  be  no  al^wable  visible  emissions 
from  a  totally  enclosed  system.  This 
could  be  accomplished  by  deHning  a 
"totally  enclesed  system"  in  lieu  of 
revising  the|i|egulation. 

Existing  paragraph  6.11.20)(i)  which 
requires  wetting  of  paved  areas  should 
ensure  agaiest  reentrainment  of 
transposed  lead  particulate  into  the 
atmosphere  lafter  evaporation  of  the 
wetting  age^t  It  is  suggested  that  paved 
areas  be  required  to  be  periodically 
vacuumed  aM  this  debris  disposed  of 
with  the  samle  care  as  the  baghouse 
dusts.  '  t 

Existii^  iWagraiA  &11.2(Q  was 
modified  byl  deletion  of  the  requirement 
to  meet  an  <4>acity  standard  for  a 
charging  doer  on  the  reverberatory 
furnace.  Although  the  only  existiiig 
secondary  lead  smelter  in  Jefferson 
County  doe$  dot  have  a  cfaiarguig  door 
for  it» reverberatory  furnace,  paragraph 
6.11.2(f)  sho^d  be  structured  to  include 
opacity  limiUtions  addressing  any 
future  secondary  lead  smelters  located 
in  JeSierson  Oounty.  This  could  be 
accomptishf|q  by  exempting  the  only 
existing  sec^^idary  lead  smelter  (ILCO) 
from  tin  existing  paragraph  6.11.2(f). 


B.  Emisaion  jSlato 

The  JefiierMm  County  Department  of 
Health  has  mbmitted  lead  emissions 
data  forstaw  and  process  fugitive 
emission  an^  fiigitive  dust  sources.  A 
summary  ofj4ctual  emissions  at  ILOD  in 
1984  and  19M  and  the  allowable  RACT 
and  proposejct  RACT-plus  emissions  is 
shown  in  Table  6  of  the  Teduiical 
Support  DocjilmenL  Tiae  lead  RACT-plus 
control  meat ^res  provide  for  a  71 
percent  redintion  in  point  source 
emissions  (firam  RACT  allowable  to 
RACT-plus  allowraUe).  The  process  area 
of  the  iJadlitvi  will  be  required  to  be 
enclosed  in  |{bidlding  (100  percent 
capture).  Thk  building  endosiue  will 
have  a  vantilitiea  capture  aystem 
(hoods,  dudwoilca.  haghonses  and  fans) 
which  will  cfii>tiire  at  any  given  time  at 
least  90  perGJent  of  the  process  buitive 
emissioos  aitl  send  it  to  a  contnri  device 


(bagbouae)  which  will  have  99  phM 
percent  control  efficiaK^.  The 
remaining  5-10  percent  dt  ^  enisaions 
contained  in  the  enclosed  building  will 
be  removed  in  a  time^  manner  by  the 
same  ventilation  capture  system. 

The  ma^iitude  and  duration  of  the  5- 
10  percent  lead  emissions  which  will  be 
removed  by  the  building  ventilation 
capture  system  ivill  vary  depending  on 
such  problems  as  malfunctions, 
corrosion,  or  operator  error  which  ILCO 
may  experience  and  the  reaction  time 
needed  to  solve  these  problems.  The 
emissions  generated  by  such  problems 
are  intermittent  in.  nature  and  will  be 
required  to  be  corrected  on  a  priority 
basis. 

The  additional  RACT-plus  control  is 
provided  to  improve  captivity  of  all 
escaping  process  emissions.  EPA  has 
concluded  that  the  lead  emission 
reductions  will  provide  for  attainment 
and  maintenance  of  the  lead  NAAQS. 

C.  Air  Quality  Data  and  Monitoring 
System 

In  1987  a  total  of  seven  (7)  quarterly 
lead  violations  were  measured  at  two 
difi'erent  ambient  monitoring  sites  in  the 
vicinity  of  ILCO.  These  tabulated  results 
ranged  &t)m  1.91  to  3.33  ug/m'. 
Therefore,  Jefferson  County  was 
required  to  implement  the  next  phase,  or 
the  RACT-plus  portion,  on  the 
secondary  lead  smelter  to  ensure 
compliance  with  the  lead  NAAQS  by 
October  1, 1909. 

D.  Demonstration  of  Attainment/ 
Modeling 

Since  RACT-plus  has  been  defined, 
the  purpose  of  the  modeling  analysis 
was  to  assess  the  ambient  lead  levels 
with  RACT-plus  in  place  and  determine 
if  the  lead  concentrations  will  be  below 
.the  NAAQS  for  lead. 

Two  models  were  selected  to  assess 
the  RACT-plus  Control  Strategy.  The 
Industrial  Source  Complex  Long  Terra 
Model  (ISCLT)  was  used  to  aMou  the 
concentrations  on  the  low  terrain  near 
the  facility  caused  primarily  by  the 
fugitive  emissions.  The  VALLEY  model 
was  used  to  assess  the  lead 
concentratioiu  on  the  higher  terrain 
caused  primarily  by  the  emissions  from 
the  stadcs. 

The  modeling  techniques  used  in  the 
demonstration  supporting  this  revision 
are,  for  the  omet  based  on  modeling 
guidance  in  place  at  the  time  that  the 
analysis  was  performed.  Le.,  the  EPA 
"Guideline  on  Air  Quality  Models" 
(1986).  Since  that  time,  revisions  to 
modelinggiridanoe  have  been 
promulgated  by  EPA  (S3  FR  392,  Jannaiy 
6, 1968).  Because  the  modeling  analysis 
was  under  way  prior  to  publication  of 


the  reviaed  guidance,  EPA  accepts  tfie 
analysis. 

Based  on  die  modeling  results, 
intennediate  terrain  (locations  between 
plumb  height  and  receptor  height)  was 
not  a  Eactor  in  the  analysis.  The  design 
concentration  was  found  to  occur  at  the 
fuiced  pnqierty  Une  ushig  the  ISCLT 
model.  The  major  contribution  to  the 
design  concentration  was  from  the 
fugitive  and  stack  emissions  being 
downwashed  due  to  building 
configuration.  The  results  of  the 
modeling  concentrations  are 
summarized  in  Tables  2, 3,  and  4  of  the 
Technical  Suf^ort  Document. 

The  meteorological  data  used  in  the 
analysis  consisted  of  five  years  (1981- 
1985)  of  Birmingham,  Alabama  surface 
data  and  Centerville,  Alabama  mixing 
height  data.  These  meteorological  data 
in  conjunction  with  maximum 
production  rates  as  defined  in  the 
RACT-plus  strategy  predicted  . 
compliance  with  ^e  quarterly  lead 
standards  of  1.5 /ig/m*. 

Other  stationary  sources  of  lead  and 
backgittund  sources  of  lead  wpre 
evaluated  in  the  existing  lead  State 
Implementa^on  Plan  (SIP)  done  in  1985. 
These  sources  were  found  at  that  time  to 
be  insignificant  with  respect  to  impact 
on  ambient  air  quality  in  the  vicinity  of 
TSXX).  This  assessment  has  not  changed. 
However,  an  additional  source  of  lead 
has  been  located  in  the  vicinity  of  ILCO 
since  then.  This  soiut:e.  A.J.  Gerrard 
Company,  Inc  is  located  within  one 
kilometer  of  H.CO.  A  lead  stack  test  was 
performed  on  Gerrard  on  November  30, 
1987,  by  a  private  consultant  to 
determine  the  facility's  emissions.  The 
emissions  from  Gerrard  were  modeled^ 
Hie  modeling  revealed  that  Gerrard  by 
itself  causes  no  lead  NAAQS 
exceedance  and  contributes  an 
insignificant  amount  of  lead  to  the 
monitoring  sites  around  ILCO. 

E.  RACT-Plus  Control  Plan  for  ILCO 

To  ensure  compliance  with  the  lead 
NAAQS,  a  RACT^lus  control  plan  was 
developed.  Hie  draft  revised  Jefferson 
County  lead  control  plan  contains  new 
requirements  at  the  RACT-plus  level  as 
follows: 

1.  A  fidly  endoeed  and  ventilated 
building  with  control  device  shall  be      > 
required  to  reduce  and  control  emissions 
that  escape  as  fugitive  emissions  from 
the  furnaces'  process  and  pollution 
control  equipment  cuirently. 

2.  Stack  emissions  from  all  baghouse 
stacks,  except  the  bnildiiig  ventUatioo 
control  device  stadc.  will  be  limited  to 
0.001  grains  irf  lead  and  0J0O5  grains  oS 
particulate  matter  per  dry  standard 
cubic  foot  of  exhiaBst  The  building 
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ventilation  control  device  exhaust  stack 
will  have  emissions  limits  of  0.0001 
grains  of  lead  and  0.0005  grains  of 
particulate  matter  per  dry  standard 
cubic  foot  of  exhaust.  These  limitations 
when  used  in  the  computer  modeling  to 
demonstrate  attainment  show  no 
predicted  lead  NAAQS  exceedances  at 
receptprs  near  ILCO,  Inc. 

3.  Each  and  every  baghouse  or  control 
device  stack  must  be  maintained  at  a 
height  of  75  feet  as  a  minimum  above 
the  ground  level  of  the  source.  Any 
stacks  which  have  to  be  modified 
because  of  installation  of  the  enclosure 
building  must  also  meet  GEP 
requirements  as  currently  required  in 
Chapter  2  of  the  Jefferson  County  Board 
of  Health  Air  Pollution  Control  Rules 
and  Regulations. 

4.  "Drinking  Quality"  water  will  be 
used  by  ILCO  on  those  fugitive  dust 
points  that  are  controlled  by  wet 
suppression.  Recycled  effluent  will  no 
longer  be  allowed  as  a  dust  suppressant 
for  selected  fugitive  dust  emissions 
points. 

5.  The  installation  of  collection 
systems  on  the  casting  operations,  and 
the  reverb  fiimace  metal  tapping,  will 
not  be  required  because  these  emissions 
will  be  captured  in  the  ventilated 
building.  All  other  collection  systems 
.will  be  maintained  by  ILCO. 

6.  Additional  ambient  lead  monitors 
will  be  installed  by  the  Jefferson  County 
Department  of  Health  and  the  present 
monitor  at  Hayes  International  will  be 
relocated  to  help  assess  the  impact  and 
compliance  status  of  fugitive  and  stack 
sources  at  ILCO  after  implementation  of 
RACT-plus. 

7.  ILCO  will  install,  operate,  and 
maintain  a  meteorological  data 
gathering  system  in  accordance  with  a 
plan  prepared  by  ILCO  and  approved  by 
the  Jefferson  County  Department  of 
Health.  In  this  manner,  on-site 
meteorological  data  for  future 
demonstration  of  attainment  modeling 
will  be  generated. 

F.  Compliance  Schedule  for  Jefferson 
County 

On  February  19. 1988.  the  Jefferson 
County  Department  of  Health  submitted 
a  draft  revised  schedule  for 
implementing  the  RACT-plus  study  for 
ILCO.  The  draft  schedule  contains 
specific  and  detailed  progressive  steps 
leading  to  attainment;  a  timefinme  for 
adopting  regulatory  requirements  to 
implement  additional  measures; 
deadlines  for  installation  of  additional 
controls;  and  other  specific  deadlines  for 
bid  packages,  engineering  changes  and 
construction.  Specifically,  the  sdiedule 
calls  for  adoption  of  a  revised  RACT- 
plus  compliance  schedule  (if  necessary) 


by  June  13, 1988;  complete  plans  and 
specifications  and  necessary  permit 
applications  by  September  1, 1988; 
completion  of  all  engineering  changes 
and  finalization  of  all  bid  packages  by 
November  1, 1988;  issuance  of  bid 
packages  to  vendors  and  contractors  by 
December  1, 1988;  construction  of  all 
equipment  including  new  enclosed 
building  with  ventilation  system  by 
September  1, 1989;  startup  of  all 
equipment  by  October  1, 1989;  collection 
of  ambient  lead  data  with  RACT-plus 
installed  for  24  months  by  October  1, 
1991.  The  draft  revised  schedule  is 
considered  by  EPA  to  be  adequate.  This 
schedule  is  a  portion  of  the  Sff  revision 
EPA  is  proposing  to  approve  and  can  be 
enforced  directly  by  EPA  as  well  as  the 
State  and  Jefferson  County. 

EFA't  Action 

EPA  has  evaluated  the  draft  revisions 
submitted  by  the  Jefferson  County 
Department  of  Healtl^  and  has 
determined  that  they  meet  the 
requirements  of  section  110(a)  of  the 
CAA.  To  make  its  regulations 
enforceable  by  the  State,  Jefferson 
County  will  submit  the  emission  limits 
reflected  in  the  regulations  to  Alabama 
as  air  permits.  Next  Alabama  will 
formaUy  submit  to  EPA  as  part  of  their 
SIP  Jefferson  County's  air  permits.  EPA 
proposes  to  approve  Jefferson  County's 
draft  revisions  before  Alabama  formally 
submits  them  because  the  County 
submitted  to  EPA  a  draft  SIP  which 
contains  a  demonstration  of  attaiiynent 
of  the  standards  and  all  necessary 
measures  to  attain  the  standard. 
Additionally,  in  the  civil  action  otNRDC 
V.  EPA,  Civ.  No.  82-2137  (D.C.D.C.).  EPA 
agreed- to  a  schedule  for  final  action 
regarding  Jefferson  County's  lead 
r^ulation.  which  EPA  has  moved  to 
extend  until  December  1. 198a  Pinal 
approval  will  be  given  only  if  Jefferson 
Odunty  adopts  the  draft  revised 
regulations  and  responds  suitably  to  all 
of  the  comments  made  above.  Also. 
Alabama  must  formally  submit  to  EPA 
as  part  of  their  SIP  Jefferson  County  air 
permits  that  reflect  the  lead  emission 
limits  of  the  draft  revised  Jefferson   ' 
County  lead  regulations.  Under  5  U.S.C. 
60S(b),  I  certify  that  this  SIP  revision  will 
not  have  a  significant  economic  impact 
on  substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control, 
Intergovernmental  relations.  Lead. 
Particulate  matter. 


Andiority:  42  U.S.C.  7401-7642. 
Date:  May  25, 1988. 
LaeA.IMiihiw,IIl.  . 

Acting  Deputy  Regional  Administrator. 
[FR  Doc  88-14613  Filed  6-28-88;  8:45  am) 


40CFRPart81 
[FRL3399-8] 

Daalgnatlon  Of  Araaa  for  Air  QuaMy 
Piaaoing  Purpoaaa;  Attalwnant  Statua 
Daalsnationai  Wlaconain 

AOENCV:  U.S.  Environmental  Protection 
Agency  (USEPA). 

action:  Notice  of  Proposed  Rulemaking. 


r:  USEPA  is  proposing  to 
disapprove  a  request  from  the  State  of  * 
Wisconsin  to  revise  the  attainment 
status  designation,  at  40  Code  of  Federal 
Regulations  (CFR)  81.350.  for  a  sub-city 
area  in  the  City  of  Madison.  Dane 
County.  Wisconsin,  from  secondary    . 
nonattainment  to  attainment  relative  to 
the  former  total  suspended  particulate* 
(TSP)  National  Ambient  Air  QuaUty 
Standard!  (NAAQS).  The  intent  of  this 
notice  is  to  discuss  the  results  of 
USEPA's  review  of  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  redesignation  request  and  to 
provide  an  opportunity  for  the  public  to 
comment  on  it  and  U^PA's  proposed 
action.  Under  the  Clean  Air  Act  {CAA) 
and  USEPA's  transitional  particulate 
matter  policy  (July  1. 1987. 52  FR  24082). 
TSP  designations  can  continue  to  be 
changed  if  sufficient  data  are  available 
to  warrant  such  a  change.  USEPA  will 
continue  to  process  TSP  redesignation 
requests  because  various  regulatory 
provisions  remain  tied  to  an  attainment 
status. 

USEPA  is  proposing  to' disapprove 
Wisconsin's  redesignation  request 
because  the  WDNR  failed  to  provide 
any  evidence  that  (1)  the  monitoring 
data  were  representative  of  worst-case 
ambient  concentrations.  (2)  emission 
reductions  were  federally  approved, 
permanent  and  resulted  in  the  decrease 
in  ambient  concentrations,  and  (3) 
dispersion  techniques  were  not 
responsible  for  the  improvement  in  air 
quality.  These  redesignation  criteria  are 
contained  in  an  April  21. 1983. 
memorandum  entitled  "Section  107 
Designation  Policy  Summary"  bom 
Sheldon  Meyers,  then  Director.  Office  of 
Air  Quality  Planning  and  Standards 
(OAQPS).  and  a  September  30. 1065. 
memorandum  entitled  'Total  Suspended 
Particulate  (TSP)  Redesignations"  from 
Gerald  A.  Emison.  Dhrector.  OAQPS. 
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OATi:  Com^yeatson  this  revision  and  on 
the  propos^  USEPA  action  must  be 
received  bijjuly  29. 1988. 

AnnnitMlJ  Copies  of  the  redesignation 
request,  tfif^nical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses: . 
U.S.  Envirai^mental  Protection  Agency. 

Region  V,  Air  Programs  Branch.  230  S. 

Dearbora  Street,  Chicago.  Illinois 

60604; 
Wisconsin  tl^partment  of  Natural 

Resources.  Bureau  of  Air 

Management.  101  South  Webster. 

Madisonj  iWisconsin  53707. 

Commenks  on  this  iMoposed  rule 
should  be  44dressed  to:  (Please  submit 
an  original  and  three  copies.  4f  possible.) 
Gary  Gule:den,  Chief,  Regulatory 
Analysis  SMiion.  Air  and  Radiation 
Branch  (SAR-2e).  U.S.  Environmental 
Protection  nuency,  Region  V.  230  South 
,  Chicago.  Illinois  60604. 


Dearborn! 


IIIOM  CONTACn 

Uylaioe  B.  McMahan.  Air  and  Radiation 
Branch  (SAR-aB).  Eavitomnental 
ProtectioDi^yency,  RegioB  V,  230  Soath 
Dearborn  Sltteet.  Chicago.  Uliaois  60604. 

fttKMC  Under 
section  107(1)  of  the  CAA.  the 
Admfa)istra|tbr  (rf  USEPA  has 
proondgated  the  NAAQS  attainment 
status  for  a^  areas  within  each  State. 
For  WiscmMn,  see  43  PR  8962  (Mardi  3. 
197^.  43  FRjISSes  (October  5, 1978).  and 
40  CFR  81.380.  These  area  designations 
are  subject  to  revision  whenever 
sufficient  da^a  become  available  to 
warrant  a  redesignation.  AeulM:ity  area 
of  Madison,  Wisconsin,  was  designated 
as  not  attaii|ing  the  TSP  standard.  On 
July  23. 198fl  pursuant  to  section 
107(d)(5)  of!  fie  CAA,  the  WDNR 
requested  tft^t  the  sub-city 
nonattainmiGlit  area  of  Madison  *  be 


ttainmiGkit 


>  Hk  M«4ii^aab<ily  Mcoodaiy  TSP 

iionattaiiiaiaiit|^rM  i»  defined  ••  foUo«»«: 

AbilA.-  ConUrof  Schllagen  Ave.  nd  Padken  Ave. 
west  (o  Lakew^k  Blvd. 

AforfAiMnt:  Qi^raer  or  Lakewook  Blvd.  end  Del 
Mar  Mvc  aomlii  10  Lake  MeadoU.  coaliiiuc  along 
eaalem  ahoNlitt  o(  Lake  Mendota  to  Charter 
Street. 

WesL-  Chartei'  St  north  from  Viias  St.  to  Uke 
Mendota.  I 

South  South4^-  Vila*  St.  east  from  Charter  St.  to 
west  Wa*biiig<ali  Ave.,  continue  southeast  to  Lake 
Monona,  conliaie  along  west  shoreline  of  Lake 
Monona  northa^  to  SUikweather  Creek. 

North  Northk^t  Western  branch  of 
Starkweather  (Ueek  northeast  to  Fair  Qak  Ave.  then 
north  along  Br^^n  St.  to  Milwaukee  SL  continue 
west  to  Oak  St.  then  north  to  Aberg  Ave.,  continue 
nqrthwest  to  Pickers  Ave.,  then  north  to  Schlingen 
Ave. 

Remainder  of  pane  County:  Belter  than  national 
standard. 


redesignated  to  attainment  of  the  TSP 
NAAQS. 

For  areas  designated  nonattainment 
for  TSP,  a  TSP  SIP  was  required  which 
satisfied  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA  which 
involved  providing  for  .attainment  and 
maintenance  of  the  TSP  NAAQS. 
USEPA  re'vised  the  particulate  matter 
standard  on  July  1, 1987.  (52  FR  24634) 
and  eliminated  the  TSP  ambient  air 
quality  standard.  The  revised  standard 
is  expressed  in  terms  of  particulate 
matter  with  nominal  diameter  of  10 
micrometers  or  less  (PMu).  USEPA  will 
continue  to  process  redesignations  of 
areas  from  nonattainment  to  attainment 
or  undassifiaUe  for  TSP  in  keeping  with 
past  policy,  because  various  regulatory 
provisions  such  as  new  source  review 
and  prevention  of  significant 
deterioration  are  keyed  to  the 
attainment  status  of  areas.  The  July  1. 
1987,  notice  (p.  24682,  column  1) 
described  USEPA's  transition  policy 
regarding  TSP  redesignations. 

According  to  U^PA's  transition 
policy.  T^  redesignation  requests  will 
be  reviewed  for  compliance  with 
U^PA's  redesignation  policies  issued 
in  nemocanda  on  April  21. 1963.  and 
SeptaDber30.19a& 

U^PA's  specific  criteria  for  TSP 
redtesignations.  as  identified  in  these 
policies,  and  USEPA's  analysis  of 
Wisconsin's  request  und«  these  criteria 
are  as  follows: 

Criterion  1 

Violation-free  monitoring  data-^ight 
consecutive  quarters  of  the  most  recent 
air  quality  data  must  reveal  no 
violations  of  the  TSP  NAAQS.  Monitors 
must  be  placed  at  the  points  of  expected 
maximum  TSP  fanpact: 

WDNR  submitted  diree  years  of 
violation-free  data  for  four  sites  in 
MadisoQ  and  two  years  of  data  from  an 
additional  two  sites  in  Madison. 
However,  the  WDNR  (ailed  to  address 
the  representativeness  of  the  monitorbig 
network  at  expected  maximum  TSP 
impact  sites.  At  a  mfaiimum.  the  WDNR 
should  have  provided  a  map  showing 
both  emission  sources  and  monitor 
locations.  If  monitors  are  not  at  worst- 
case  locations,  dispersion  modeling 
should  have  been  used  to  support  the 
redesignation. 

Criterion  2 

Implementation  of  USEPA-approved 
control  strategy— The  USEPA-approved 
control  strategy  (Le..  Wisconsin  State 
Implementation  Plan  (SIP))  must  have 
been  implemented.  The  improvement  in 
-monitored  readings  for  TSP  (since  the 
base  year  used  for  the  nonattainment 
designation)  must  be  attributable  to 


enforceable  or  permanent  emission 
reductions  implemented  since  that  year. 

WDNR  failed  to  provide  any  reason 
for  the  air  quality  improvement  The 
WDNR  should  have  discussed  the 
reasons  for  the  original  secondary 
nonattainoient  designation:  the.control 
strategies  imf^emented  which  resulted 
in  cleaner  air.  the  federal  enforceability 
of  the  control  strate^es;  and  the 
complete  in^ilementation  of  tiie  SIP  (Le^ 
no  sources  out  of  compliance). 

Criterion  3 

Permanent  emission  reductions — 
Emission  reductions  and  impiyvement 
in  air  quality  must  not  be  temporary  or 
merely  the  result  of  economic  downturn. 
It  must  be  shown  that  it  is  highly 
unlikely  diat  emission  rates  will 
increase  sigoificantiy  at  any  units 
operating  below  their  allowable 
emission  rates  (e.g.,  because  economic 
technological  or  regulatory  factors 
would  prevent  such  increases).  There 
must  also  be  a  showing  that  it  is 
unlikely  that  productioo  levek  will 
increaee  significantly. 

WDNR  failed  to  discuss  how  the  air 
quality  standard  will  be  maintained  in 
the  future.  At  a  minimum,' WDNR  should 
have  provided  historical  operating  rates 
and  historical  actual  emissions  and 
discussed  why  emissiiNi  increases  are 
unlikely.  Current  allowable  emissions 
should  also  have  been  provided.  If 
sources  are  emitting  at  levels 
significantly  below  their  allowable 
limits,  then  a  modeled  attainment 
demonstration  would  be  required  to 
demonstrate  attainment  if  sources  were 
to  emit  at  allowable  levels  in  the  future. 
For  any  permanent  source  shutdowns, 
WDNR  should  have  document«l  that,  if 
such  a  source  were  to  start  up  in  the 
future,  the  source  would  be  required  to 
imdergo  new  source  review  (NSR) 
Procedures. 

Criterion  4 

Dispersion  techniques — Dispersion 
techmques.  which  are  not  creditable 
according  to  the  revised  section  123 
regulations  (50  FR  27892).  carmot  be 
responsible  for  the  improvement  in  air 
quality. 

WE^IR  failed  to  address  dispersion 
techniques.  WDNR  should  have 
reviewed  all  TSP  sources  and 
documented  that  dispersion  techniques 
were  not  responsible  for  the 
in^>rovement  in  air  quality. 

Conchirion 

USEPA  proposes  to  disapprove  the 
redesignation  request  for  a  sub-city 
nonattainment  area  of  Madison, 
Wisconsin,  because  the  WDNR  did  not 
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document  the  reasons  for  air  quality 
improvement  in  Madison;  nor  did  it 
document,  or  make  a  finding,  as  to 
whether  current  air  quality  will  be 
maintained. 

All  interested  persons  are  invited  to 
submit  written  comment  on  the 
proposed  redesignation.  Written 
comments  received  by  the  date  specified 
above  will  be  considered  in  determining 
whether  USEPA  will  approve  the 
redesignation.  After  review  of  all 
comments  submitted,  the  Administrator 
of  USEPA  will  publish  in  the  Federal 
Register  the  Agency's  final  action  on  the 
redesignation. 

Under  5  U.S.C.  section  605(b),  I  certify 
that  this  proposed  disapproval  of 
Wisconsin's  redesignation  request  will 
not  have  a  signiHcant  economic  impact 
on  a  substantial  number  of  small  entities 
because  it  applies  only  to  a  sub-city 
area  of  Madison.  Wisconsin,  and 
imposes  no  new  requirements  on 
anyone. 

"The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control,  National  Parks, 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  February  3. 1988. 
Frank  M.  Covington. 
Acting  Regional  Administrator. 
[FR  Doc.  88-14600  Filed  6-28-88;  8:45  am) 
MUJNQ  OOOC  ( 


40  CFR  Part  81 
(FRL-339S-7] 

Designation  Of  Areas  for  Air  Quality 
Planning  Purposes;  Attainment  Status 
Designations;  Wisconsin 

AOENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
action:  Proposed  rule. 

SUSNNARV:  USEPA  is  proposing  to 
disapprove  a  request  ht)m  the  State  of 
Wisconsin  to  revise  the  attainment 
status  designations,  at  40  Code  of 
Federal  Regulations  (CFR)  81.350,  for  a 
sub-city  area  of  Manitowoc.  Wisconsin, 
which  is  in  Manitowoc  County,  from 
secondary  nonattainment  to  attainment 
relative  to  the  total  suspended      ^ 
particulates  (TSP)  National  Ambient  Air 
Quality  Standards  (NAAQ8).  The  intent 
of  this  proposed  notice  is  to  discuss  the 
results  of  U^PA's  review  of  the  State 
redesignation  request  and4o  provide  an 
opportunity  for  the  public  to  comment 
Under  the  Clean  Air  Act  (CAA), 


designations  can  be  changed  if  sufficient 
data  are  available  to  warrant  Such  a 
change.  While  USEPA  revised  the 
particulate  standard  and  eliminated  the 
TSP  NAAQS,  USEPA  will  continue  to 
process  TSP  redesignation  requests 
because  various  regulatory  provisions 
remain  tied  to  an  area's  attainment 
status. 

USEPA  is  proposing  to  disapprove  the 
redesignation  request  because  the 
Wisconsin  Department  of  Natural 
Resources  (WDNR)  failed  to  provide 
any  evidence  that  (1)  eight  quarters  of 
violation-free  data  are  available  firom 
monitors  which  are  representative  of 
worst-case  ambient  concentrations,  (2)  a 
USEPA-approved  control  strategy  was 
fully  implemented,  (3)  improvements  in 
air  quality  were  due  to  federally 
approved  or  permanent  emission 
reductions,  and  (4)  dispersion 
techniques  were  not  responsible  for  the 
improvements  in  air  quality. 
date:  Commmts  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  July  29, 1988. 
ADfMCSSCS:  Copies  of  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses: 
U.S.  Environmental  Protection  Agency, 

Region  V,  Air  Programs  Branch,  230  S. 
■  Dearborn  Street,  Chicago,  Illinois 

60604; 
Wisconsin  Department  of  Natural 

Resources.  Bureau  of  Air 

ManagemeQt,  101  South  Webster. 

Madison.  Wisconsin  53707. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section.  Air. and  Radiation 
Branch  (5AR-26J,  U.S.  EnviroiUDueiital .  , 
Protection  Agency,  Region  V.  p^  South 
Dearborn  Street,  Chicago,  Ulinpis  00604. 
Fon  puirmai  mmnhnation  contact;  .    , 
Uylaine  E.  McMahan.  Air  and  Radiation. 
Branch  (5AR-28),  Environmental ,,-... 
Protection  Agency.  iU^on  V,  230  iSouth  . 
Dearborn  Street,  Chicago,  Illinois  60604, 
(312)  886-8031. 

•uwiiiMNTARV  nnknimation:  Under 
section  107(d)  of  the  CAA,  the 
Administrator  of  USEPA  has 
promulgated  the  NAAQS  attainment 
status  for  all  areas  within  each  State. 
For  Wisconsin,  See  43  FR  8962  (March-3. 
1978),  43  FR  45993  (October  5, 1978}  and 
40CFR  81.350.  These  area  designations 
are  subject  to  revision  whenever 
sufficient  data  become  available  to 
warrant  a  redesignation.  A  sub-city  area 
of  Manitowoc,  Wisconsin,  was 
designated  as  not  attaining  the  TSP 
standard.  For  areas  designated 


nonattainment  for  TSP.  a  revised  TSP 
SIP  was  required  which  satisfiesthe 
requirements  of  section  110(a)  aiid  Part 
D  of  die  CAA  and  provides  foi*  the 
attainment  and  maintenance  OTthe  TSP 
NAAQS.  ■   ■■■: 

USEPA  revised  the  particulate  matter 
standard  on  July  1. 1987  (52  FR  24634). 
which  eliminated  the  TSPambieiit  air'  V 
qualify  standard.  The  revised  standard 
is  expressed  in  terms  of  particulate 
matter  with  nominal  diametei*  of  10 
micrometers  or  less  (PMio).  However. 
USEPA  will  continue  to  process 
redesignations  of  areas  from 
nonattainment  to  attainment  or 
unclassifiable  for  TSP  in  keeping  with 
past  policy  because  various  regulatory 
provisions  guch  as  new  source  review 
and  prevention  of  significant 
deterioration  are  keyed  to  the 
attainment  status  of  areas.  The  July  1, 
1987,  notice  (p.  24682,  column  1) 
describes  USEPA's  trensition  policy; 
regarding  TSP  redesignations. 

According  to  USEPA'e  transition 
policy,  TSP  redesignation  requests  will    - 
continue  to  be  reviewed  for  compliance 
with  USEPA's  redesignation  policy        ..  . 
issued  in  the  memoranda  from  the 
Director  of  the  Office  of  Air  Quality :  -< 
Planning  and  Standards  (OAQPS)  on    • 
April  21, 1983,  and  September  3a  1985. 

On  September  12. 1967.  pursuant  to 
Section  107(d)(5)  of  the  .CAA.  the  WDNR 
requested  that  a  sub-city  area  of 
Manitowoc  *  be  redesignated  to 
attainment  of  the  TSP  NAAQS. 

Redesigriatlon  Criteria  for  TSP 

USEPA's  specific  criteria  for  TSP 
redesignation  and  USEPA's  analysis  of 
the  Manitowoc  request  under  each 
criterion  follow.  •;.,».•■■.,.». 

Criterioni      •  •  ■'■'"'^ 

Violation-free  monitoring  data — :Eight 
oppsectitiye  quarters.of  the  most  receQt 
air  quality  data  rust  reveal  no  violations 
of  the  TSP  NAA(^  lklpni.kHiL.must  be 
placed  at  thejpoints  otexpeqted  . 
maximum  T^  impact. 

WDNR  submitted  ambient  monitoring 
data  for  seven  sites  which  had  operated 
for  various  years  firom  1883  through 
1986.  The  most  recent  violation  of  the 
secondary  TSP  NAAQS  occurred  in  June 


V  Th*  boundariet  of  Iht  cumnlTSP  MGOndaiy 
nonattainmeni  area  are: 

Manitowoc  dounty:  The  Manilowoc  tult-city  area 
denned  ai  follows:  '    ' 

North:  East  froin  MatilloWocRiver  to  Yofk  ^.  io 
Lake.Mioiiigan.  :      .>t     .. 

M'est.USti*ouliilTeinWolliMrSt.toH»fflibaii    . 

Souitf:  tiamilton  St.  eail  ftvim  14th  Si.  to  lake  , 
Michigan. 
Boat:  Lake  Michigan. 
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1965.  According  to  the  WDNR  subntttal 
the  January-^me  1987  data  show  n» 
vietotions.lUtrever.  these  data  were 
not  submitteKl  because  tfx^  were  not  yet 
published^  THe  1987  data  are  needed  for 
this  redesigMtkm  to  provide  the' 
required  ei(M  quarters  of  viotation-free 
data.  USBPA  ^nnot  rely  on  WDNR's 
statement  thiat  the  1987  data  were     ' 
violation  freet  Also.  USEPA  generaUy 
considers  tiui  t  die  requirement  for  eight 
quarters  of  qi  ta  corresponds  to  two 
calendar  yedfs  because  die  NAAQSfor 
TSP  is  based  on  a  calendar  year.  USEPA 
would  consider  die  qilit  year  data  as 
requested  b]|  WDNR  if  the  State  can 
document  alfefinite  reason  (i.e.,  major 
plant  shutdoji^  or  installation  of  major 
control)  Why  air  quality  improved  in  July 
19185.  ^1 

In  additioiii  the  WDNR  failed  to 
address  the  representativeness  of  the 
nteoitoring  qotwork.  At  a  minimum,  the 
WDMR  shoul^  have  provided  a  map 
sho^ng  bot|i|eiBissioo  sources  and 
monitor  locatjons.  If  monitors  are  inot  at 
worst-case  lecations.diq>ersion 
modeling  coi^  be  used  to  support  ^e 
redesignat' 

Criterion  2 

Implementation  of  USEPA-approvad 
control  strate^— T1i»  USBPA-approved 
contrbl  stm^tar  (i.e..  St^ 
ImplenentatilnPlaB  (SIP))  most  have    ' 
beeii  ImptemielRted.  the  iqiproveoieat  in 
monitored  rtil^dings  for  TSP(sihce  the 
base  year  useki  for  dienonAttaiimient 
designation)  ttnut  be  attributable  to 
federally  «nf|:itrotobIe  or  jiermamilt 
einissfon  reductions  impHMneiited  since 
that  yettr.     i|  •  -  <  ' '  .       '■  -  :''  •    -  • '  ' 

WDNR  di(|  |iot  discuss  the  fodei^ 
enforceabilitv{  of  emission  reductions 
cited  in  its  Sibteraber  12. 1987, 
submittaL  W^^e  WimR  impHed  diat 
emission  reductionai  from  1981  were  the 
result  of  comdliance  with  federally 
approved  Reflikonably  Available  Control 
Technology  (RACT)  rules,  specific 
reductions  aid  implemented  controls 
should  have  been  cited.  WDNR  did  not 
cite  federally  enforceable  emission 
reductions  wwch  had  occurred  since,  die 
last  secondai(y  vfolatioo  (i.a..  June  1985). 

The  WDNftldid  not  discuss  die  reasoit 
for  the  air  quiqlity  improvement  from 
)uly  1985.  Total  actual  emissioiui      . . 
decreps^  byks  tons  pec  year  fTPW    v 
frtMit  11989  to  U86.  but  it  is  undeat  which 
of  the  sources!  were  responsible  for  the 
decreases  and  whether  the  decreases 
are  federally  enforceable  (actually 
impacted  the  fionitors).  In  addition,  die 
WDNR  cUd  n  31  document  diat  die  SIP 
was  folly  imi  lemented  (i^,  that  all 
sources  are  c  II  rrently  in  compliance). 


CriterioaS-    •■:-^':       ■-■  ■> 

Permanent  emissipn  reductions^ 
Emission  risdlidifi^  attd  imprbvement 
in  air  quality  maai  not  be  merely  the 
result  of  economic  downturn  or 
temporary  reductions  in  emission.  It 
must  be  shown  diat  emission  rates  will 
niot  increase  significandy  at  unitt 
operating  below  their  allowable 
emission  rates  (e.g.,  because  economic 
technological  or  regulatory  factors 
would  prevent  such  increases).it  must 
also  be  shown  that  it  is  unlikely  diat 
production  levels  «^  inGrease 
significandy.  *v—    wv- 

WDNR  did  n<H  faliv  diMiui  isliy  (he 
current  air  quality  will  be  maint^ed  in 
th«  fotiire.  At«ndninuiin.  WDNR  shodd 
have  psovidadhistorioBl  oper8tfiig<F4tea 
and  histprica}  actual  amissifHis,  and.  \4 
should  have  cAMmssedwhy  emission 
increases  are  unlikely.  Current 
'  allowabk  emissfons  should  also  have 
been  provided- If  sources  are  emitting  at 
levels  significantly  below  their 
allowable  limits,  dien  a  modeled 
attainment  demonstration  would  be 
required  to  denionstratff  attaindient  if 
sources  were  to  endt  at  ^wable  levels 
in  the  foture.  For  any  permanent  source 
shutdowiis.  WDNR  would  have  to , 
document  that  if  the  Source  wei»  to  start 
up  in  the  fotiir&  it  would  be  required  to 
undergo  Nbw  ^nvoe  Review  (N^). 
WDNR  did  aobmt  »o^  of 
oorrespondeooftAoBf  die  Manitowoc 
Gorpdration1o:dM  WC«4R  in  which^e 
Manitowoc  Coipbfatifn  ieqneetad  the 
removal  of  sevcnral  soavcea  Ikmb  die 
Wisconsin  eBiiaflkin  fa«irenM)iy.Vn}NR 
did  not  document  diat  these  sources 
-  were  removed  from  die  inventory  and  , 
not  bairicedfor  any  fotiue  grovrtL  The 
Manitowoc  Corporation  statement  diat 
several  other  sources  wiU  be  dosed  in  * 
the  next  3  years  canndit  be  used  to 
sui^port  dito  redeslgnatioa  because 
Wisconsin  fias  not  submitted  any 
oerifications  or  other  enforceable 
mechanisms  to  ensure^tibat'die 
shutdowiu  will  actually  occur.  The  State 
should  be  aware  that  all  ehlisslon 
reductions  used  to  sunMrt  an  approved 
redraignntien.caimot  be  used  carte .  :. 
blanche  in  the  futars  toprovide  offsalp 
forgwwdii-N  .•^^^'■7-.-  .  ^-i-. 

.     Dispersion  «edinique»«-bispersion 
tecfaniqaes.  0.g..  stackheight  increases, 
which  are  not  creditable  according  to  . 
the  revised  section  123  regulations  (SO 
PR  27802),  caimot  be  responsible  for  the 
improvement  In  air  quality. 

WDNR  did  not  address  dispersion 
techniqoes.  WDNR  shoukl  review  all 
TSP  sources  and  document  diat      .        . 
dispersion  techniques  were  not 


responsible  for  the  improvement  in  nir 
quality. 

rondiishiB 

USEPA  proposes  to  disapprove  the 
redesignation  request  for  a  sub-city 
nonattainment  area  hi  Manitowoc. 
Wisconsin,  because  die  WDNR  did  not ' 
document  the  reaaons  why  the  air 
quality  inqnoved  and  why  the  current 
air  quality  vrUl  be  maintained. 

All  interested  persons  are  invited  to 
submit  written  comments  on  die 
proposed  redesignation.  Written 
commams  raoeiyisd  by  the  date  q>ecified 
above  wflHwcoBsMcced  tai  detemining 
wfaedMr49ra^i^  will  apiwove  the 
redesignation^  AAarnvlew  of  aQ 
oomaittnts  anbaiitted  dm  Adniiiistrator 
of  USBkiAwUlpiMishtii  the  federal 
jRagNlar  die  Aftacy^s  final  action  on  die 
redesignation. 

Under  5  U.8.C  section  605(b),  I  certify 
diat  this  proposed  disapproval  of  the 
Manitbwoic  redesignation  riequest  wiU 
not  have  a  significant  economic  impact 
on  a  subMantial  number  of  smaU  entities 
because  it  applies  only  to  the 
Manitowoc  Sub-city  nonattainment  area 
and  imposes  no  new  requirements  on 
anyone. 

List  of  Snbiects  in  48  CFR  Part  81 

Air  pollution  control  National  Parks, 
Wildonwss  areas. 

The  Olfio»  pf  MaiM>gement-and  Budget 
has  exempted  diis  rule  from  die 
requlremente  of  snctiaofliftf  Executive 
Orderl2281.      .  ;         .  j 

Antkiiiiy:  «2rU.8.C  7«n^-76t2. 

Mted  January  29tfa.  tgea 
VaaasV.>tHMrtrni. 
Re^onolAibnla/mtratot, 
[PR  JDoc.  W-lMOl  Fiiecl6-28-Bk  8:45  am}  \  . 
aaiata  oops  1 


40CmParti1 

(Fmr8386-6) 

DMigrailioh  Of  ArM8  for  Air  Qinlity 


r.  U.S.  EnvinMimental  Protection 
Agency  (USBPA). 

iWtiOli:  Notice'  of  proposed  ralentaking. 


n  USEPA  iapn^osing  le 
disapprova  a  request  from  dw  Stale  (rf 
Wisconsin  to  revise  the  attainment 
status  designation,  at  40  Code  ofPaderal 
ReguhUoim  (CPR)  8L360.  for  a  sub-dty 
area  in  the  City  of  Green  Bay,  Brown 
County.  Wisconsin,  from  secondary 
nonattainment  \o  attainment  relative  to 
die  former  total  suspended  particulate 


'••-i?*l 


>.  ■■  ^ 


24458 


Ragfater  /  VoL  53,  No.  125  /  Wednesday,  lone  29,  1988  /  Proposed  Rides 


(TSP)  Natiooal  Aabknt  Air  Quality 
Standards  (NAAQS).  The  intent  of  this 
notice  is  to  discuss  the  results  of 
USEPA's  review  of  the  Wisconsin 
Department  of  Natwel  Resources    ., 
(WDNR)  redesignatiaii  leqaest  and  to 
provide  an  opportunity  for  the  piAlic  to 
comment  on  it  and  on  USEPA's 
proposed  action.  Under  the  Clean  Air 
Act  (CAA)  and  USEPA's  transitional 
particulate  matter  pdicy  Qviy  1, 1987. 52 
FR  24682).  TSP  designatioas  can 
continue  to  be  ehaiied  if  sntBcieat  data 
are  available  to  wammt  sodi  •  change. 
USEPA  will  contiBse  to  process  TSP 
redesignatioa  requests  biecause  varioas 
regulatoiy  provisions  remain  lied  to  an 
area's  attainment  status. 

USEPA  ispn^siBg  to  disapprove 
Wisconsin's  rediesignation  request 
because  the  WIM®  failed  to  provide 
any  evidence  that  (1)  the  OKHiitoriag 
data  were  representative  of  worst-case 
ambient  concentratioBS,  (2)  emissioH 
reductions  were  fedoally  apprcwed.  (3) 
permanent,  and  resulted  in  the  decrease 
in  ambient  cooceDtrations,  and  (4) 
dispersion  techniques  ivere  not 
re^Kinsible  for  the  improvement  in  air 
quality. These  redesignatioo  criteria  are 
contained  in  an  April  21, 1963, 
memorandum  entitled  "Section  107 
Designatida  Policy  Smnmary"  from 
Sheldon  Meyers,  then  Director.  Officer 
of  Air  Quality  Planning  and  Standards 
(OAQPS),  and  a  September  3a  1985. 
memorandum  entitied  Total  Suspended 
Particulate  fT^  Redesignations"  from 
Gerald  A.  Emison.  Director,  OAQPS. 
DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  most  be 
received  by  July  29,1988.    ■ 
Aommscs:  Copies  of  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses: 
U.S.  Environmental  Protection  Agency. 

Region  V,  Air  and  Radiation  Branch. 

230  S.  Dearborn  Street  Chicago, 

Illinois  60604: 
Wisconsin  Department  of  Natural 

Resources,  Bureau  of  Air 

Management.  101  South  Webster, 

Madison,  Wisconsin  53707. 

Oomnionts  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian.  Chiel  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  {5AR-26).  U.S.  Enviromooital 
Protection  Agency,  Region  V.  230  South 
Dearborn  Street,  Chicago.  Illinois  80804. 
rOWTOWTMCT  WrOWMATIOII  eOlfMCT^ 
UylainoB.  McMahan.  Air  and  Radiation 
Brancii  tSAR-26).  Bnvhvmnental 
Protection  Agency,  Re^on  V,  230  Soolb 
Deadram  Street  Chicago^  Illinois  80604. 
(312^68fr-«)31. 


fARV  mponmation:  Under 
section  207(d)  (rf  the  CAA,  the 
Administntor  of  USEPA  baa 
proBttloBtad  the  NAAQS  attainment 
status  tor  all  areas  wi£in«adi  State. 
For  Wisconsin,  see  43  FR  8062  (March  3. 
1978).  43  FR  450B3  (October  5. 1878).  and 
40  CFR81.3Sa  These  area  derignations 
are  subject  to  revision  whenever 
si^Bdoit  data  become  avaUable  to 
warrant  a  ledcsignatiaa. 

A  sui^-city  area  of  Green  Boy. 
Wisconsin,  was  designatsd  as  not 
attaining  the  TSP  secondaiy  standard. 
On  )uly  23, 1987,  pursuant  to  section 
107(d)(5)  of  the  CAA.  the  WDNR 
requested  that  the  sub-dty 
nonattainment  area  df  Green  B^  '  be 
redesignated  to  attainment  of  the  TSP 
NAAQS. 

For  areas  deaigiated  nonattainment 
for  TSP,  a  TSP  State  Implementation 
Plan  (SIP)  was  required  which  satisfied 
the  requirements  of  section  110(a)  and 
Part  D  of  the  CAA.  wUch  ioduded 
providing  for  attainment  and. 
maintenance  of  the  TSP  NAAQS. 
USEPA  revised  the  particulate  aoatter 
standard  on  July  1. 1987  (52  FR  24634). 
and  eliminated  the  TSP  ambteot  air 
quality  staiodard.  The  revised  standard 
is  expressed  in  terms  ofpardculate ' 
matter  with  a  nominal  dlameterof  10 
micrometers  or  less  (PMm).  U^PA  will, 
however,  continue  to  process 
redesignations  of  areas  fh>m 
nonattainment  to  attainment  or 
unclassiflable  for  ISP  in  keeping  with 
past  policy,  because  various  regulatory 
provirions  sudi  as  new  source  review 
and  prevention  of  significant 
deterioration  are  keyed  to  the 
attainment  status  of  areas.  The  July  1. 
1987,  notice  (p.  24882.  column  1) 
describes  l^PA's  transition  policy 
"    _  lations. 

Accordfaig  to  USEPA's  transftion 
policy,  TSP  iMesignation  requests  will 
be  reviewed  for  compliance  with 
USEPA's  redesignation  policies  issued 
in  memoranda  on  April  21. 1983,  and 
September  30, 1965. 

Rsdssignntiew  Criteria  fer  TSP 

U9SPA'a  specific  criteria  for  TSP 
redenignatioiis,  as  identified  in  diese 
policies,  and  USEPA's  analysis  of 
Wisconsin's  request  under  these  criteria 
are  as  follows: 


'  The  Green  Bay  sub-dly  secondary 
nonatlainiiient  area  is  defined  as  follows: 

NortkCntn'Bmf. 

WbsV  CQnMr  west  Mason  SI*  and  AaUand  Ave. 
north  to  Mather  St.  Waal  to  CMckat  Sinat.  Borlk  on 
Crackar  St.  to  ^bby  St.  than  to  Gtaan  Bay. 

Soutfc:  Conv  ivaai  MaaosiSl.  and  AsMand  Ave., 
east  along  west  Masqn  St.  to  Irvin  Ave. .         .    . 

,Ea»t-  Comer  west'Mason  St.  and  IrvIn  Ave.  nor^ 
along  Irviii  AWB.  t«  Gieen  Bay. 


Ctiterionl 

Violation-fiee  ineaitoriqg  date— fiii^t 
consecutive  ipiarters  of  the  most  recent 
sir  quality  d^  most  levea)  no 
violatians  of  the  TSP  NAAQS.  Monitors 
must  be  placed  at  the  points  of  expected 
maidmiim  TSP  impact 

WDNR  submitted  3  years  of  violation- 
free  date  for  Cow  sites  in  Green  Bay  and 
2  years  of  data  from  an  additional  two, 
sites  in  Green  Bey.  However,  die  WDNR 
failed  to  address  the  representativeness 
of  the  moidtoring  network  at  expected 
maximum  TSP  impact  sitm.  At  a 
minimum,  the  WIff<R  should  have 
provided  a  map  diowing  both  emission 
sources  and  monitor  locations.  If 
monitors  are  not  at  worst-case  locations, 
dispersion  modeliog  should  have  been 
used  to  support  the  redesignation. 

Cntenon2 

hni^ementation  of  USEPA-apprevOd 
contnri  strategy— The  USEPA-approved 
control  stietegy  (l.en  Wisconsin  SB*) 
must  heve  been  fanptemented.  lite 
improvement  In  monitored  reedings  for 
TSP  (since  the  bese  year  used  for  the 
nonattainment  designation)  must  be    . 
attributable  to  enforceable  or  peripapent 
emission  reductions  implemented  since 
thatyeer. 

WDNR  fafled  to  provide  eny  reason 
for  the  air  quafity  Inqtrovement  The 
WDNK  sheeld  have  diseassed:  The 
reasons  lor  the  original  secondary  ' 
nonattainment  desiprntion:  Control 
strategies  inqdemenled  vdrich  resulted 
in  cleaner  air,  the  federal  enforceability 
of  the  ccntrol  strategies:  and  the 
cooafilete  impiemsntation  of  the  StP  (Le„ 
no  sources  out  of  compliance). 

CritenonS 

Permanent  emission  reductions — 
Emission  reductions  and  improvement 
in  air  quality  must  not  be  temporary  or 
merely  the  result  of  economic  downturn. 
It  must  be  shown  diet  it  is  hi^y 
unlikely  that  emission  ratss  will 
increase  signficantly  at  any  units 
operating  bdow  their  allowable 
emission  rates  (e.g..  because  economic, 
technological  or  regulatory  facton 
would  prevent  such  increases).  There 
must  also  be  a  showing  that  it  is 
imHkely  diat  production  levels  will 
.  increase  significantly. 

WDNR  failed  to  discuss  how  the  air 
quality  standard  will  be  maintained  in 
die  future.  At  a  minimum.  WDNR  should 
have  provided  historical  operating  rates 
and  historical  actual  emissions  and 
discussed  why  emission  increases  are  • 
unlikely.  Current  allowable  emissions 
shdidd  also  ha  vis  been  provided.  If 
sotirces  are  emitting  atlevels     "  - 
significantly  below  dieir  allowable  . 
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limits,  then  a  modeled  attainment 
demonstrat((^n  miglit  be  required  to 
demonstrate  attainment  if  sourcfs  were 
to  emit  at  a|ibwable  levds  in  the  foture. 
For  any  permanent  source  shutdoiwns, 
WDNR  sho^d  have  documented  that,  if 
such  a  source  were  to  start  up  in  the 
future  that  we  source  would  be  required 
to  undergo  otw  source  review  (NSR) 
procedures. 

Criterion  1 

*  Dispersion  techniques — Dispersion 
techniques,  i  Audti  are  no>t  icreditabje 
accordii^  H  lithe  revised  sectioa  123 
regulaUons  (0  FR  27862).  cannot  b« 
responsible  tat  the  improvement  in  air 
quality.         j 

WDNR  £b  led  to  address  dispersion 
techniques.  IfVDNR  should  have 
reviewed  al  TSP  sources  and 
documents  that  disp««ion  techniques 
were  not  rei  i^onsible  for  the 
improvemeij^  in  air  quality. 


USEPA  pidposes  to  disapprove  the 
rede8ignati<|*  request  for  a  sub-dty 
nonattainmMt  area  of  Green  Bay, 
Wisconsin,  because  the  WDNR  failed  to 
document  the  reasons  for  the  air  quality 
imprqvemeiili  ^  ^^^^  Bay:  noc  did  it 
document.  d[i|nud(e  a  finduig.  as  to 
whether  buitent  air  quality  w|ll  be 
maintain^Ir    :•      / 

AU  interc4|ed  persons'are  invited  to 
submit  writnn  comment^  on  the 
proposed  rejiesignation.  Written 
comments  received  by  the  date  specifled 
above  will  be  considered  in  determining 
whether  USBPA  will  approve  the 
redesignatiojn.  After  review  of  all 
qomments  submitted,  the  Administrator 
of  USEPA  Will  publish  in  the  Federal 
Register  thei^ency's  final  action  on  the 
redesignatiojn. 

Under  5  US.C  secUon  60S(b).  I  certify 
that  this  proposed  disapproval  of 
Wisconsin'^  tedesignation  request  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  it  aiiplies  only  to  a  sub-city 
area  of  Gre^  Bay,  Wisconsin,  anid 
.  imposes  no  row  requireniients  on 
anyone. .      1 1 

the  bffici  bf  Management  and  Budget 
has  exempt44  diis  rule  from  the 
requirement^tof  section  3  of  Executive 
Order  12291 

list  of  Subiwits  in  40  CFR I^  ^ 

Air  poUut^n  control  National  Paries. 
Wilderness  areas.  ,  ;       : 

Autiiority:  42  U.&C  7401-78«£ 


Datwi:  Pebniaiy  12, 1968. 
Frank  M.  Cavingtoa. 

Acting  Regional  Administrator. 

[FR  Doc.  88-14S99  Filed  6-28-88;  8:4SamI 
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Phnnlii9  Piirpooot;  Attalnnwm  Status 
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n  U.S.  Eovironinental  Protectfon 
Agency  (USEPA). 
ACIION;  Proposed  rule.  . 


r;.  USEPA  is  proposing  to 
disapfwoveia  reqt^stfrrai  tiie 
Wisconsin  Depatmmt  of  National 
Resources  (WDNR)  to  revise  die 
attainment  status  derignation.  at  40  GFR 
81  JSa  fair  W  sub^ity  area  of  Beloit.  Rock 
County,  Wisconsin,  from  secondary 
nonatt^inment  to  attainment  of  the  total 
suq>eiided  particulates  (TSP)  National 
Ambient  Air  QaaUty  Standard 
(NAAQS).  The  intent  of  &is  notice  is  to 
discuss  the  resirft  ^  USBPA's  review  of 
WDNR's  redesignation  request  end  to 
provide  an  on>ortulilty  for  tfae>ubUc  fo 
comment.  Under  tiie  Qean  Air  Act  ^  ' 
(CAAJ.  designations  coin  be  chadged  if  ' 
sufficient  data  are  available  to  warraiit 
such  a  jdMqge.  42  U.^  Tt^eXD- 
US^A  revised  ij|i*  partioidate  matter 
sfondard  da  July  1.1987. 42FR  24Q34  and 
eliminated  the  TSiP  ambieirt  air  quality 
standard.  USEPA  Will  continue  to 
process  redesignatidni  of  areas  from 
nonattainment  to  attainment,  or 
unclassifiable  for  TSP  in  keeping  wiUi 
past  policy,  because  various  regulatory 
provision^  such  as  new  source  review 
and  prevention  of  significant 
deterioration  are  keyed.to  the 
attainment  status  of  areas.  The  July  1, 
1987,  notice  (p.  24682.  column  1) 
describes  USEPA's  transition  policy 
regarding  TSP  redesignations. 

According  to  USEPA's  transition 
policy.  TSP  redesignation  requests  «vill 
be  reviewed  for  compliance  with 
USEPA's  redesignation  policy,  issued  in 
the  memoranda  from  the  Director  of  the 
Office  of  Air  Quality  Planning  and 
Standards  (OAQP8)  on  April  21. 1983, 
and  September  30, 1985.  USEPA's  pdlicy 
consists  of  four  criteria:  (1)  Eight 
consecutive  quarters  of  the- most  recent 
aAt  quality  data  reveal  no  violation  of 
tiie  TSP  NAAQS:  (2)  improvement  (n 
monitored  readings  for  TSP  must  be 
attributable  to  the  implementation  of 
USEPA  approved  control  stivtegy;  (3) 
eitiission  reductions  and  improvements 
in  air  quality  must  be  permanent  and  not 
merely  the  result  of  economic  down  turn 
ortemporary;  and  (4)  improvement  in  air 


quality  cannot  be  attributed  to 
dispersion  techniques. 

USEPA  is  proposing  to  disapprove 
Wisconsin's  redesignation  request 
because  the  WDNR  failed  to  provide 
sufficient  evidence  to  satisfy  these 
criteria. 

date:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  July  20, 1988. 
aooMfelci,  Copies  of  the  redesignation 
request  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  follovving  adidresses: 

VS.  Ehvinmniental  Protection  Agency. 
Begim  V.  Air  Programe  Branch.  230  S. 
Dearbom  Street;  Chicago.  Ulinois 
60804. 

Wisconsin  Depavttnent  of  Natural 
Resources.  Bureau  of  Air 
Management.  101  SouUi  Webster. 
Madison.-Wisconsin  53707. 

Comments  on'this  proixMed  rulP 
should  ^  addresied  to:  "(^jeiise  vubmit 
an'origiadahd  three  copies,  if  possible.) 

Gai^X^MUsian.  Chief.  ;Regulatory 
Analysis  figeetion.  Air  and  Radiation 
Braq«li(fiAR^).  U.S.  Environmental 
Protection  Agency.  Region  V.  230 
South  Dearbom  Street.  Chicago. 
Illinqis  60804. 
raa  maniBR  MiaoMiaTKM  contact: 
Uylaine  B.McMahan.  Air  and  Radiation 
Branch  (SAR-28).  Environmental 
Protection  Agency,  Region  V,  230  Soutii 
.Dearborn  Sti^et.  Chicago.  Illinois  60604, 
(312)880^6031. 

•USfUMtNTARV  INTOailATIOW.  Under 
section  107(d)  of  die  CAA.  die 
Administrator  of  USEPA  has 
promulgated  the  NAAQS  attainment 
status  for  all  areajs  within  each  State. 
For  Wisconsin,  see  43  FR  8062  (March  3, 
1978)  and  43  FR  45993  (October  5, 1978). 
These  area  designations  are  subject  to 
revision  whenever  sufficient  data 
become'  available  to  warrant  a 
redesignation.  A  sub-city  nonattainment 
area  of  Beloit,  Wisconsin,  was 
designated  as  not  attaining  the  TSP 
standard.*-'  For  areas  designated 
nonattainment  for  TSP,  a  revised  TSP 
SIP  was  required  which  satisfies  the 
.  requirements  of  aection  llQ(a)  and  Pari 
D  of  the  CAA  and  provides  for  ■ 


'  The  prinufy  paiticuhte  matter  NAAQS  are 
Viotaled  when,  in  a  jrear.  either  i)  the  geoinetric 
mean  value  of  TSP  coaoentration*  exceede  75 
microgram*  per  cubic  meter  of  air  (TS  Mg/m*)  (the 
annual  primary  •landafd).  or  {)  the  maximum  8t- 
hour  concentration  of  TSP  exceed*  ISO  iicfm*  more 
than  once  (the  St-hour  atandard).  The  •eoundary 
particulate  matter  NAAQS  U  violated  when,  in  a 
year,  the  maximum  24-hour  concentration  exoeedi 
ISO  fLglm*  more  than  once. 

'The  Beloit  «ub-city  aecondary  nonaltainmenl 
area  is  located  in  Rock  County  and  1*  currently 
defined  a*  follow*: 
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attainmeot  and  mainteaance  of  Uie  TSP 
NAAQS. 

RwiwigMtkinCriUri>iprT»iMd 
USEPA'a  Analyab  fiw  BaloM 

On  July  23, 1967.  punoant  to  section 
107(d)(S)  of  the  CAA.  the  WDNR 
requested  that  the  sub-city 
nonattainment  area  of  Bdoit  be 
redesignated  to  attainmeni  of  the  TSP 
NAAQS.  USEPA'i  specific  criteria  for 
TSP  redesignation.  as  identified  in  these 
policies,  and  USEPA'a  anafysis  of  the 
request  for  Beloit  are  as  follows: 

Criterioal 

Violation-free  monitmiag  data — Ei^t 
OHisecutive  qoaiten  of  the  Boat  recent 
air  quality  data  must  reveal  no 
violations  of  the  TSP  NAAQS.  Monitors 
must  be  placed  at  the  points  of  expected 
maxiinum  TSP  impact. 

WDNR  submitted  ambient  monitoring 
data  for  seven  sites  in  Rod(  County 
whi^h  had  operated  from  1983  through 
1986.  Hie  most  recent  monitored 
viobtion  of  the  secondary  TSP  NAA(^ 
.  occurred  in  June  1985.  According  to  the 
WDNR  sabnuttal.  the  JanMiy-Jnne  1967 
data  show  no  vidatioiM.  These  data 
were  not  to  sobnitted  USH>A  because 
they  had  not  yet  been  pubMied.  The 
1987  data  are  needed  for  this 
redesignation  to  provide  tfie  required 
ei^  qnarlers  of  viototian-five  data: 
USEPA  cannot  rely  <m  WDNR's 
statement  that  the  1987  data  were  free  of 
violatitm.  Furthermore.  USEPA  generally 
considers  that  the  requirement  for  ei^ 
consecutive  quarters  of  data 
coneqKmds  to  2  calendar  years  because 
the  NAAQS  corresponds  to  a  calendar 
year.  UJBEPA  wrould  consider  that  the 
split  year  data  Qnly  19e5-Jone  1967) 
WDNR  can  document  a  definite  reascm 
[i.e^  major  plan  shutdown  «»>  installation 
of  major  control)  for  air  quality 
improvement  in  July  1965.  Alternatively, 
WDNR  could  submit  the  data  for  aU  of 
1987. 

In  addition,  WDNR  failed  to  address 
the  representativeness  of  the  monitoring 
network.  At  a  minimum,  WDNR  should 
have  provided  a  map  showing  botih 
emission  sources  and  mmiitor  locations. 
If  BMMUtors  are  not  at  wrorst-case 
locations.  Aspersion  modeling  should  be 
used  to  support  the  redesignation. 
Criterion  2 

Implementation  of  USEPA-approved 
control  strategy— The  USEPA-approved 


Abrifc  PDCtluid  Avmue  eMi  fron  Fourth  Stieai  to 
intenactka  with  WoodtMfd  Avamie.  WoodwMd 
AvtWM  (Ml  lo  Pwk  A«cmM. 

MSmI;  FiMrtli  SliMi  nwlk  froa  BroMl  Street  lo 
Poitiand  Avenue. 

5pii<fc  BMad  Stmt  west  from  Pwfc  Avenue  to 
Foaftk  Street. 

Eaxl:  Park  Avenue  south  from  Woodward  Avenue 
to  Broad  Street.  40  CFR  3«1 .35a 


control  strategy  (ie..  WiaeoHtn:  80^ 
must  be  fully  implemaolad.  "Hie 
improvement  in  monitofed  readings  for 
TSP  (sfaice  the  baae  year  used  for  the 
nonatteinment  designatioD)  miMt  be 
attributable  to  enforceable  or  permanent 
emission  reductions  implemented  since 
that  year. 

WDNR  did  not  discuss  the  Podaral 
enforceability  of  emission  reductions 
cited  in  their  July  1. 19B7  snborittaJ. 
While  WDNR  fanplM  tfnl  ooisdeR 
reductions  from  1981  were  tfw  lesuH  of 
compliance  with  tedcraUy  approved 
Reasonably  Available  Control 
Technology  (RACT)  rules,  specific 

^y(^^lrti^>ny  and  ^"*p^*'''^PT!*ffl  ff"***r**^T 

should  have  been  cited.  WDNR  did  not 
cite  federayy  enfocoeaUe  emiaaion 
reductions  which  had  ocamed  since  the 
last  monitored  violatioo  qC  tiie 
secondary  atandard  Oa.  iune  1865). 

WDIOl  slataa  that  toiy^acbial 
emissions  decreased  i^4S  Kma  per  year 
(TPY)  from  198540 1986.  but  did  not 
discuss  die  causal  relationah^  of  tins 
decrease  to  the  aaqprovamenl  b»  air 
quality  from  |«M  198&  Also,  it  is 
^^n^l^^  what  somcaa  JBapart  die 
monitors.  Finatty.  tha  WDNR  failed  to 
document  the  complitte  implementation 
of  the  SIP  (i.?..  that  aD  soivoes  are 
currently  in  compliance). 
CritmonS 

Permanent  emission  reductions — 
Emission  reductions  and  inqaroveraent 
in  air  quality  permanent  and  must  not 
merely  the  result  <rf  economic  downturn 
or  other  temporary  reasois.  There  must 
be  a  showfaig  A»t  it  is  hig|ily  unfikely 
that  ennssion  rates  will  hicrease 
significantly  at  imits  operating  below 
their  allowable  emiasion  rates  (e.g., 
becauso  economic  tedmolo^cal  or 
regulatory  factors  would  prevent  such 
increases).  It  most  also  be  rifown  that  is 
ludflcefy  that  productitm  levels  wiD 
increase  sj^idflcantly. 

WDMl  <fid  nof  faUy  discuss  the 
maintenance  (rf  the  air  quality  standard 
will  be  maintained  in  the  future.  At  a 
minimum.  WDNR  should  have  provided 
historical  operating  rates,  and  historical 
actual  emiMi(ms,  and  discussed  why 
emission  increases  are  nnlikcfly.  Current 
allowable  emissions  should  also  have 
been  (Movided.  If  sources  are  emitting  at 
levels  significantly  below  dieir 
allowabte  Kmits,  then  a  modded 
attamment  deaMMistratioo  would  be 
required  to  demonstrate  attainment,  if 
sources  were  to  emit  at  allowable  levels 
in  the  futiue. 

For  any  permanent  sotirce  shutdowns, 
WDNR  must  docmnent  that  if  the  source 
were  to  commerce  operation  in  the 
future,  the  sotatx  would  undergo  New 
Source  Review  fMSR).  WDNR  did 
submit  a  ci^y  of  correspondence  firom 
the  Beloit  Corporation  to  the  WDNR,  in 


which  dM  Beleit  CorporatioBRquesled 
the  removal  of  sevenA  sources  from  the 
Wisoonain  emisaian  faiwentafy.  WDNR 
muat  document  tiwt  these  sources  were 
actuary  iWBMved  from  the  inventory 
and  not  hanked  tot  any  future  growth. 
The  Beloit  Corporation  coire^jNmdence 
states  several  other  sources  «rill  be 
cloeed  in  the  next  3  yeara.  This 
statement  cannot  be  used  this 
redesignation  because,  USEPA  has  no 
guarantee  that  the  shutdowns  will 
actully  occur.  Rmissinn  reductions  used 
to  siqtport  this  redesignation  cannot  be 
used  later  to  provide  offwta  for  foture 
growth. 

CFitBt7on4 

Dispersion  tcchniqvtfs    (1)  according 
to  the  revised  Section  123  regulations 
(July  8. 1985. 50  FR  27862).  (;q  dispersion 
techniques,  which  are  not  creditable  (3) 
cannot  be  reapcmsiUe  for  die 
improvement  in  air  quality. 

WDNR  did  not  address  dispersion 
tedmiques.  WDNR  should  review  all 
TSP  sources  and  document  that 
dispersion  techniques  were  not 
responsible  for  the  Improvement  in  air 
quality. 


USEPA  is  proposing  to  disapprove  the 
redesignation  request  for  the  Beloit 
nonattahunent  sub-dty  area,  Wisconsin, 
because  the  WDNR  failed  to  satisfy  any 
of  the  four  criteria  discussed  above. 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  redesignation.  Written 
comments  received  by  the  date  specified 
above  will  be  considered  in  determining 
whether  USEPA  will  approve  the 
redesignation.  After  review  of  aU 
comments  submitted,  the  Administrator 
of  USEPA  win  pubhsh  in  the  Federal 
Register  the  Agency's  fin4l  actitm  on  the 
redesignation. 

Under  5  U.S.C  e05(b).  I  certify  that  the 
proposed  disapproval  of  a  redesignation 
request  for  a  sub-city  area  of  Beloit. 
Rock  County.  Wisconsin  will  not  have  a 
sigidficant  economic  impact  on  a 
substantfal  number  of  small  entities 
hecause  it  aiq>lies  only  to  the  Beloit  sub- 
city  nonattainment  area  and  imposes  no 
new  requirements  on  anyone. 

List  of  Sobjeds  fai  «•  CFR  Part  61 

Air  pollution  control.  National  paries. 
Wilderness  areas. 

The  Office  (rf  Management  and  Budget 
has  exempted  this  rule  from  die 
requirements  of  Section  3  of  Executive 
Order  12281. 

Aathorily:  42  U&C  7401-7642. 
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ATMS  for  Air  CkMriity 
•MiAttainniM 
Wiscomin 

AOENCV:  U.SJEnvironmental  Protection 
Agency  (US^A). 

action:  Notice  of  proposed  ruleoiakbig. 


:  li$EPA  w  prgpeatng  to 
OtSMpprawe  ftrequest  bom  the  Stale  of 
Wisconsin  t^j  revise  the  ettainiDent 
status  demg<itotiQQ.  at  40  Code  ofPedeni 
/<(;yi(/a<«amJC3V)«LS6Qt  for  a  eub-city 
area  in  the  C|^ty  of  Kcaoeka.  ICeBoslM 
Coimly.  WiMoaaiB.  from  secoDdary 
nunattainiD^at  to  atlaioflMBt  relative  to 
the  former  t<>tal  suspended  particulates 
(TSP)  Natio^U  Ambient  Air  Quality 
Standards  IMAAQS).  The  intent  of  this 
notice  is  to  t^^sCuss  the  results  of 
USEPA's  review  of  the  Wisconsin 
Oepartmeot  jdf  NiUural  Resources 
( WDNR)  redisitnatien  request  and  to 
provide  an  qpportunity  for  the  public  to 
commeQt  0Bi)t  and  on  USEPA's 
proposed  acuon.  Under  the  Clean  Air 
Act  (CAA)  aild  USEPA's  transitional 
particulate  qiBtter  policy  (July  1. 1S87. 52 
m  24682).  Ta>  designations  can 
continue  to  ht  dtan^ed  if  saf!icient  data 
are  available|to  warrant  such  a  change. 
USEPA  will  jdontinue  to  process  TSP 
redesignation  requests.  beoMise  various 
regulatory,  p^visions  remain  tied  to  an 
area's  attaiqment  status. 

USEPA  is  bropoaing  to  disapprove 
WiscoBsin'swedeMgnation  request 
Itecause  the  lyVDrai  failed  to  provide 
any  evidencetthat  (1)  the  monitoring 
data  were  representative  of  worst-case 
ambient  concentrations,  (2)  emission 
reductions  w*re  federally  approved, 
permanent  SM  resulted  in  the  decrease 
in  ambient  nmcentrations.  and  (3) 
dispersion  t^niques  were  not 
responsible  (or  the  improvement  in  air 
quality.  Thes4  redesignation  criteria  are 
contateed  injta  April  21. 1983. 
msmorancMs  entitled  "Section  107 
DesigoatioitlMicy  Smnmary"  from 
Shektoo  Me^trs.  thai  Director.  Officer 
of  Air  Qualilji  manning  and  Standaids 
(OAQPS).  aliil  a  September  3a  1988. 
memoiwidoi^  entttied  Total  Suspended 


Particalate  (TSP)  RedamgutioM**  from 
Gerald  A.  Bnrisen.  Diractor.  OAQPS. 

OATC:  Comments  cm  this  revi^on  and  on 
the  pn^Msed  USEPA  action  must  be 
received  by  )a)y  29. 1908. 

AOONcmii.  Copies  of  the  redesignation 
request  tedmioal  suiqxwt  documents 
and  the  supporting  air  quality  data  are 
available  at  the  foDowing  addresses: 
U.S.  Environmental  Protection  A^eocy. 
ite^on  V.  Air  Radiation  Branch.  230  S. 
Dearborn  Street  Chicago.  Illinois 
60604. 
Wisconsin  Department  of  Natural 
Resources.  Bureau  of  Air 
Management  101  South  Webster. 
Madison.  Wisconsbi  53707. 
Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  oofries.  if  possible.) 
Gary  Gulesian.  Chiet  Regulatery 
Analysis  Section.  Air  and  Radiation 
Branch  (SAR-26),  U.S.  Environmental 
Protection  Agency.  Region  V,  230 
South  Dearborn  Street.  Chicago, 
iOiiioia  80804. 
FOR  nMTNBi  MffonMAnoN  contact: 
Uylaine  E.  IblcMahan,  Air  and  Radiation 
Branch  (5AR-26),  Environmental 
Protection  Agency,  Region  V.  230  South 
Dearborn  Street,  Chicago.  Illinois  60604. 
(312)  886-6031. 

SUPPLEMENTARY  MFONMATION:  Under 

section  107(d)  of  the  CAA.  the 
Administrator  of  USEPA  has 
promulgated  the  NAAQS  aUainment 
status  for  all  areas  within  each  State. 
For  Wisconsin,  see  43  PR  8962  (March  3, 
1978),  43  PR  45993  (October  5. 1978).  and 
40  CFR  81.350.  These  area  designations 
are  subject  to  revision  whenever 
sufficient  data  become  available  to 
warrant  a  redesignation. 

A  sub-city  area  of  Kenosha. 
Wisconsin,  was  designated  as  not 
attaining  the  secondary  TSP  standard.' 
On  August  13. 1987.  pursuant  to  section 
107(d)(5)  of  the  CAA,  the  WDNR 
requested  that  the  sub-city 
nonattainoient  area  of  Kenosha  be 
redesignated  to  attainment  of  the  TSP 
NAAQS. 

For  areas  designated  nonattainment 
for  TSP.  a  TSP  SIP  was  required  which 
satisfied  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA  which 
included  providing  for  attainmoit  and 
maintenance  of  the  TSP  NAAQS. 
However.  USEPA  revised  the  particulate 

'  The  KenoclM'  Mib-city  TSP  secondary 
nonattainment  area  la  defined  as  follows: 

North:  SZnd  SireM  Mat  fro*  SSlii  Aveoae  to  I>»kc 
Michigaa 

Ifaat.-  Mn  Avenoe  soiiili  Intm  S2nd  Stnset  t»B7tli 
Street. 

South:  67th  from  39th  Avenue  to  I.ake  Avenue. 

Boat  Lake  Mtchigan. 


matter  standard  on  July  1. 1987.  (52  FR 
24634)  and  eliminated  die  TSP  ambient 
air  quaHty  standard.  The  revised 
standard  is  expressed  in  terms  of 
particulate  matter  widi  nomtnat 
diameter  of  10  micrometers  or  less 
(PMio).  USEPA  will  continue  to  process 
redisignations  of  areas  from 
nonattainment  to  attainment  or 
unclassifiable  for  TSP  in  keeping  with 
past  pohqr.  because  various  regulatory 
provisions  such  as  new  source  review 
and  prevention  of  signifkant 
deterioration  are  keyed  to  the 
attainment  status  of  areas.  The  July  I, 
1987,  notice  (p.  24882.  cohimn  1) 
describes  USEPA's  transition  policy 
regarding  TSP  redesignationa.     * 

AccoRttng  to  USEPA's  transition 
policy.  TSP  redesignation  requests  will 
be  reviewed  for  compliance  with 
USEPA's  radesignation  policies  issued 
in  memoranda  of  April  21. 1963,  and 
September  3a  1985. 

ffe<sslBnstiwi  Criteria  for  TSP 

USEPA's  spedHc  criteria  for  TSP 
redesignations.  as  identtfi^  in  these 
policies,  and  USEPA's  analysis  of 
Wisconsin's  request  under  these  criteria 
are  as  follows: 

Criterion  1 

Violation-free  monitoring  data — Eight 
consecutive  quarters  of  the  most  recent 
air  quality  data  must  reveal  no 
violations  of  the  TSP  NAAQS.  Monitors 
must  be  placed  at  the  points  of  expected 
maximum  TSP  impact. 

WDNR  submitted  three  years  of 
violation-free  data  for  two  sites  in 
Kenosha  and  2  years  of  data  from  an 
additional  site  in  Kenosha.  However,  the 
WDNR  did  not  address  the 
representativeness  of  the  monitoring 
network  at  expected  maximum  TSP 
impact  sites.  At  a  mimimum,  the  Wi3NR 
should  have  provided  a  map  showing 
both  emission  sources  and  monitor 
locations.  If  monitors  are  not  at  worst- 
case  locations,  dispersion  modeling 
should  have  been  used  to  support  the 
redesignation. 

Criterion  2 

Implementation  of  USEPA-approved 
control  strategy — the  USEPA-approved  • 
control  strategy  (i.e.,  Wisconsin  State 
Implementation  Plan  (SIP)  must  have 
been  implemented.  The  improvement  in 
monitored  readings  for  TSP  (sinee  tite 
base  year  used  for  the  nonattainment 
designation)  must  be  attributable  to 
enforceable  or  permanent  emission 
reductions  implemented  since  that  year. 

WDNR  failed  to  provide  any  reason 
for  the  air  quality  improvement.  The 
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WDNR  should  have  discussed:  The 
reasons  for  the  original  secondary 
nonattainment  designation:  the  qoiMrol 
strategies  Implemented  which  resulled 
in  cleaner  air;  the  federal  enforceability 
of  the  control  strat^es;  and  the 
complete  implemehtatioh  of  the  SIP-(le., 
no  sources  out  of  compliance)^  \,  '-^j'".  > , 

Criterion 3  •         '  l  '^-.'v 

Permano^t  embeion  redjpctioBf— ;*  - ,. . 
Emission  reductions  and  improvement, 
in  air  quality  must  not  be  tempdrarily  ibir' 
merely  the  result  of  economic  downturn, 
it  must  be  shown  that  it  is  higlhly 
unlikely  that  emission  rates' will 
increase  significantly  at  ai^y  units 
operating  below  their  allowable 
emission  rates  (e.g.,  because  economic 
technological  or  regulatoiy  factors 
would  prevent  such  increases).  There 
must  also  be  a  showing  that  it  is 
unlikely  that  production  levels  will 
increase  sigafficantly. 

WDNR  failed  to  discuss  how  the  air 
quality  will  be  maintained  in  the  future. 
At  a  minimum,  WDNR  should  have 
provided  historical  operating  rates  and 
historical  actual  emissions  and 
discussed  why  emission  increases  are 
unlikely.  Gfuirent  allowable  emissions 
should  also  have  been  provided.  If 
sources  are  emitting  at  levels  . 
significantly  below  their  allowable 
Hmits,  then  a  modeled  attaiimient 
demdnstratioii  would  be  required  to 
demonstrate  attainntent  if  sourced  were 
to  emit  at  allowable  levels  in  the  future. 
For  any  permanent  source  shutdowns, 
WDNR  should  have  documented  that,  if 
such  a  source  were  to  start  up  in  the 
future,  the  source  would  be  required  to 
undergo  new  source  review  (NSR) 
procedures. 

Criterion  4 

Dispersion  techniques— Dispersion  ' ' 
techniques,  which  are  not  creditable 
according  to  USEPA's  Section  123 
regulations  (July  8, 1985, 50  FR  27882), 
cannot  be  responsible  for  the '  v'^;  t'  " 
improvement  in  air  quality. 

WDNR  failed  to  addcesft  dispersion 
techniques.  WDNR  shouTd  have 
reviewed  aU  T8P  sources  and 
documented  that  dispersion  techniques 
were  not  responsible  for  tl«e 
improvement  in  air  quality. 

CondusioD . 

USEPA  proposes  to  disapprove  the 
redesignation  request  for  a  sub-city 
nonattainment  area  of  Kenosha,      - 
Wisconsin,  because  the  WDNR  did  not 
docimient  the  reasons  for  the  air  quality 
improvement  in  Kenosha;  nor  did  it , 
document,  or  make  a  finding,  as  tp   .- 
whether  current  air  quality  will  be 
maintained. 


All  iftterested  persons  are  invited  to 
■submit  written  comveol  on  the 
proposed  redesiffMtion.  Written 
conunepta,received  by  the  date  specified 
above  will  be  considered  in  determining 
whether  USEPA  wiU  approve  the 
redesignation.  After  review  of  all 
comments  submitted,  the  Administrator 
of  USEPA  will  publish  in  the  Federal 
Register  the  Agency's  final  action  on  the 
-redesignatioa  nequest.    .    . 

Under  5  U.8.&  section  605(b),  I  certify 
that  thisi>ropQ8ed  dispprovsl  of     . 
Wisconsin's  redesignation  request  will 
not  havaa  si^Duficant  economic  impact 
on  a  substantia  number  of  small  entities 
because  it  applies  only  to  a  sub-city 
area  of  Kenosha,  Wisconsin,  and 
imposes  no  new  requirements  on 
anyone. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  &om  the 
requirements  of  section  3  of  Executive  . 
Order  12291. 

list  of  Subjects  in  40  CFR  Part  tl 

Air  pollution  control.  National  paries. 
Wilderness  areas.     ■■ 

Authority:  42  U.S.C.  7401-^2 

Dated:  )anaaiy  15, 1988. 
VaMasV.Adamkus. 
Regional  Administrator. 
(FR  Doc  88-14698  Filed  &-28-«8;  8:45  am] 
BUJNa  CODE  «6»40-ll 


DEPARTMENT  OF  COMMERCE 

National  OcMMiic  and  Atmospharle 
AdminislratkNi 

S0CFRPart644 
(Docket  Na  •082S-ai2S] 

Atlantic  emfistwa;  Fishery 
ConsarvatioA  and  Management 

AQSNCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Ckmmerce. 
action:  Proposed  role. 


f:  NOAA  issues  this  proposed 
rule  to  implement  the  Fishery 
ManagesRiit  PFan  for  Atlantic  Biilfishes 
(FMP).  This  rule  would  (1)  prohibit  the 
sale  in  the  United  States  of  blue  marlin. 
white  mariin.  sailfish,  and  spearfish 
caught  in-specifiedportions  of  Ihe 
Atlantic  Ocean.  (2)  establish  minimum 
sizes  for  possession  of  billfish 
shoreward  of -the  outer  boundary  of  the 
exclusive  economic  zone  (EEZ),  (3) 
prohibit  possession  of  billfish  shoreward 
of  the  outer  boundary  of  Uie  EEZ  by 
pelagic  longline  and  drift  net  vessels,  (4) 
restrict  the  possession  or  retention  of 
bilifidh  shoreward  of  the  outer  boundary 
of  the  EEZ  to  those  caught  by  rod  and 


reel  aitd  (5)  require  catch  and  effort 
reports  from  billfish  tournaments.  The 
intended  effects  of  this  rule  are  to  > 
reduce  fishing  mortality  on  billfish. 
maintain  the  highest  availability  of 
billfish  .to  the  U.S.  recreational  fishery, 
optimize  the  social  and  economic 
benefits  to  the  Nation  by  reserving  the 
billfish  resource  for  the  U.S.  recreational - 
fishery,  and  increase  understanding  of 
the  conditioa«f  the-billfish  stock-end 
the  billfish  fishery. 

OATC  Gonuhents  must  be  received  on  or' 
before  August  8, 1968. 

Adomssca:  Comments  on  the  pitoposed 
regiilations  and  requests  for  copies  of 
the  FMP,  draft  regulatory  impact  review, 
draft  environmental  impact  statement, 
and  initial  regulatory  flexibility  analysis 
should  be  sent  to  Rodney  C  Dalton, 
Southeast  Region,  National  Marine 
Fisheries  Service,  9450  Koger  Boulevard. 
St.  Petersburg.  FL  33702. 

Comments  on  die  information 
collection  requireoients  should  be  sent 
to  the  Office  of  faiformatlQn  and 
Regulatory  Affairs  of  OKffl.  Washii^on. 
DC  20503.  Attention:  Desk  Officer  for 
NOAA. 

FOR  mmMOTMraiNlATIDNOONTACTt  .'' 

Rodney  C.  Daltoii.  813^4199-8722. 
aupptanPtTAlW  ii»oiUMiTtoii:  The  FMP 
was  prepared  jointly  by.  tiie  South 
Atlantic.  New  En^utd.Kfid-Atlantic. 
Gulf  of  Mexico,  and  Caribbean  HShery 
Management  Councils.  A -notice  of  its 
availability  was  ^blished  ih  die 
Federal  Register  (53  FR  21501.  fune  8. 
1988).  This  propbsedrule  would 
implement  the  FMP,  ivhich  establishes  a 
management  regiine  for  Atlantic 
biilfishes  shoreward  of  the  duter 
boundary  of  die  EEZ  of  the  Adantic 
Ocean,  Gulf  of  Mexico,  and  Caribbean 
Sea  and  regulates  the  possession  and 
sale  in  the  United  States  of  billfish 
harvested  from  specified  areas  of  the  ^ 
Adantic  OceaiL  The  species  addressed   . 
by  theFMP  are  sailfish, /s/id^nw 
platypteriA;whHB  laluiia,  tetrapiurus 
albiduq;  blue  marlin,  Maka/ra  nigricans: 
and  longbill  spearfish,  Tetrapturus 
pfluegeri. 

The  directed  fishery  for  billfish  in  the 
EEZ  is  almostentirely  recreational, 
using  conventional  rod  and  reel.  There 
is  a  small-scale,  traditional  handline 
troll  fishery  in  the  vicinity  of  Puerto  Rico 
that  has  a  small  catch  of  biUfish.  There 
is  a  small,  regional  harpoon  fishery  for 
white  marlin  off  southern  New  England. 
In  addition,  longliners,  both  domestic 
and  forei^,  have  an  incidental  catch  of 
billfish. 

Optimum  yield  of  the  billfish  fishery  is 
specified  in  the  FMP  as  the  greatest 
number  of  billfish  that  can  be  cau^t  by 
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the  ncfM^tml  fMieiy  in  die  EEZ. 
contisteot  Mth  the  provisioni  of  the  . 
FMP.  cooei  lerine  the  biological 
limitatiomlbf  the  stocks  and  ttie 
unavbidabM  incidental  catdws  in  other 
fisheries.    \'. 

The  Coi4tils  have  identified  the 
followiag  pHndpal  problems  in  the 
biDfish  fisi#y  which  the  FMP 
addresses:  | '  ^ 

(1)  Theie^  conqietitioo  for  tiie 
available  fStenrce  between  the 
recreationailfisheiy  and  other  fisheries 
that  have  alhyeatdi  of  billfirii. 

(2)  IImmI^  a  developing  commercial 
,  Ufish  and  an  increasing 
I  product,  thos  encooraging 
ingforbiUfisHand 
portion  of  inddentally 

' .  This  situatian  seriously 
r  eGooomically  valuable, 
eaitioaal  fiah«ry  and 
}  iandnmine  the  coiiservati<Hi 
ethic  developed  by  this  user  group. 

(3)  There  is  a  ra|>idly  expanding 
domestic  tuna  loo^iDe  fishery  which 
has  a  highe^jbillfish  bycatch  than  the 
historical  sitordfish  fishery.  Hue 
increasing  (i^mmerdal  supply  of  billfish 
increases  t^S  likelihood  of  the 
commerdalj  ioarket's  expanding,  fiirther 
reducing  avjoilability  to  the  recreational 
fishery.       1 1 

(4)  The  cilirent  statistical  data  base  is 
inadequate  rar  stock  assessment  A 
long-term.  Bftitogically  sound, 
managemeijti  regime,  eidier  domestic  or 
intemation^i  will  not  be  possible  until 
an  adequate  and  accurate  data  base  is 
available. 

The  objedtlves  of  the  FMP  are  to: 
(1)  Maintain  the  highest  avaOabOity  of 
billfish  to  tM  U.S.  recreational  fishery 
by  implemofing  oon^jervation  measures 
that  wfD  redi^ce  fishing  mortality. 

!  die  Social  and  economic 
t  NaticRi  by  reserving  the 
P9  for  its  traditional  use, 
Atlantic  EEZ  is  ahm>8t 
■eational  firiiery-  In  tfie 
here  billfish  are  used  as 

J  both  a  recreational  and  a 

small-scde  bsndline  firiieiy. 

(3)  IncreaM  understanding  of  the 
condition  o£  the  UUfish  stocks  and  the 
billfish  fisher. 

On  the  bma  of  data  presented  fai  the 
FMP  and  in  the  Source  Document,  the 
Councils  coi^hided  that  the  greatest 
overaU  ben^t  to  Ae  Nation  woidd 
result  from  Nserving,  to  die  extent 
possible,  bilt^  occurring  shorevrard  of 
the  outer  bot^idaiy  of  die  EEZ  for  die 
VS.  recread(iiMl  fishery.  Ccmsequendy, 
under  die  Fl  iflP,  wdy  traditional 
recreational  Ishing  gear  (i.e.,  rod  and 
reel)  may  b^  tised  in  a  directed  fishery 
for  billfish  shlMeward  of  the  outer 
boundary  of|<he  EEZ  of  die  Adantic 


(2)    . 
benefits  to  < 
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Ocean.  Gidf  of  Mexico,  uid  (^ribbean 
Sea. 

To  ensure  &at  a  commercial  market 
for  billfish  does  not  develop,  whidi 
could  thwart  the  objecUves  of  the  FMP, 
the  sale  of  any  biDfiiBh  taken  fitun  the 
management  unit  as  ddSned  in  S  644.2 
would  be  prohibited  in  any  State.  TUB 
measure  would  ai^ly  to  imported 
billfish  as  well  as  to  those  caught  by 
domestic  vessels  fidiing  outside  the 
EEZ.  The  Councils  aniroved  an 
exception  to  this  proiiibitian  of  sale  for 
die  limited  bycatch  of  the  small-scale 
handbne  fishery  in  Puerto  Rica 
However,  diis  exception  woidd  not  be 
implemented  until  the  Caribbean 
Council,  in  cooperation  widi  the 
govenonent  of  ^erto  Rico,  develops 
and  iinpl«nents  a  permitting  and 
tracking  system  approved  by  Ae  five 
involved  Councils.  A  maximum  of  100 
billfirii  per  jrear  could  be  landed  and 
sold  under  this  exception.  Fish  thus 
excepted  must  remain  In  Puerto  I8ca 

The  U.S.  recreational  biOfish  fishery 
currently  releases  approximately  SO 
percent  of  its  catch.  However,  to  ensure 
diat  most  bilifishas  «e  released  so  that 
the  number  diat  ressain  available  to  the 
recreational  fishery  is  increased, 
minimum  size  limits  would  be  imposed 
for  each  spades  (except  qiearfish 
whose  rarity  hi  the  fishery  BMkes  diis 
unnecessary).  These  size  limits  would 
be  57  inches  lower  )aw-fari(  iin^di 
(LJFL)  for  eailfish.  82  inches  L)FL  for 
white  omrlin.  and  86  Indies  L)FL  for 
blue  mai^  AH  nndersteed  billfish 
would  have  to  be  released  by  cutdi^  die 
line  near  the  hofricwidiottt  reraovfaig  die 
firii  from  the  water.  The  proposed  size 
limits  are  based  on  redudng  an^er 
retention  of  these  species  beyond  die 
present  levels  by  an  additional  30 
percent  SO  percent  and  50  percent 
respectively.  This  measure  would  allow 
competitive  fishing  tournaments  to 
continue  nidiile  still  significantly 
reducing  diis  source  of  billfish  mortality. 

To  ensure  that  the  maximum  number 
of  billfish  are  made  available  to  die 
recreational  fishery,  possession  or 
retention  ot  billfish  t^  oommercial 
longline  and  drift  net  (gill  or 
entanglement  net)  vessels  would  be 
prohibited  shoreward  (rf  the  outer 
boundary  of  the  EEZ.  All  billfish  caoght 
by  domestic  longliners  shoreward  of  the 
outer  boundary  of  the  EEZ  would  have 
to  be  released  Iqr  cutting  the  hae  near 
the  hook  withoot  removing  the  flrii  from 
the  water. 

No  permits  or  fees  would  be  required 
at  this  time  for  vessels  engaged  in  the 
fishery. 


Reporting  Reqidrenmit 

(a)  Domestic  cateh  md  effort 
informatian  necessary  fat  monitOTing 
the  impacts  of  die  FKO>  and  the  status  of 
the  billfish  resource  would  be  collected 
by  requiring  managers  of  billfish 
tournaments  selected  by  die  Director, 
Soudwast  Fisheries  Center,  NMFS.  to 
report  catdi  and  effort.  Mandatory 
tournament  reporting  may  provide  an 
inexpensive  way  to  estimate  total  catch 
and  effort  in  the  recreational  fishery,  as 
these  data  are  maintained  by  virtually 
every  billfish  tournament 

(b)  Commercial  lon^ine  fisheries 
wodd  be  sampled  by  use  of  logbooks 
and  the  voluntary  observer  program 
already  inqilemaited  through  die 
Fishery  Management  Plan  for  Adantic 
SwordfiriL  Unless  diese  data  coDection 
activities  implemented  through  the 
swordfish  plan  cease,  no  further 
domestic  data  coUection  would  be 
required  by  diis  FMP. 

(c)  A  certificate  of  origin  would  be 
required  for  any  shipment  of  imported 
bilffishes  in  order  to  verify  that  the  fish 
were  harvested  outside  of  the 
management  area  and.  thas.  were 
eU^ble  for  sale.  Available  information 
indicates  that  at  present  importation  of 
biUfishes  is  minimaL 


AD  management  measures  diat  apply 
to  billfishes  in  the  lYellmiaary  Fishery 
Managsment  nan  for  Billfish  and 
Sharks  (1978)  and  amendments  to  that 
plan  (1862  and  1983)  would  be  adopted 
by  the  FMP  fai  th^  entirety.  These 
include  the  requirement  that  all  foreign 
vessels  carry  a  U.8.  obsnver.  the 
prohibitiOB  on  retention  of  billfish.  and 
seasonal  dosures  to  avoid  gear 
conflicts.  Therefore,  the  ioieign  fishing 
regulations  at  SO  CFR  611  Jn  would  not 
be  changed  by  this  rule. 

Tlie  goal  of  die  FMP  to  maximize  die 
nundier  of  billfish  availaUe  to  U.S. 
recreational  fisbomen  argues  for 
application  of  the  FMPs  management 
measures  to  all  vessels  throughout  die 
management  unit  (see  {  644.2  below  for 
definition  ot  hkmagement  unit)  for  each 
spedes.  Sodi  a  broad  application, 
however,  is  thwarted  by  limited 
jurisdiction  and  practicality. 
Specifically,  die  Magnuson  Ad  does  not 
authorize  management  of  foreign  fishing 
for  billfish  outside  die  EEZ  and.  as  a 
practical  matter,  enforcement  can  not  be 
effectively  conducted  seaward  of  the 
EEZ. 

For  practicality  of  enforcement 
NOAA  proposes  to  apply  the  FMFs 
minimum  dze  limits  to  bOlfisb  possessed 
shoreward  of  the  outer  boundary  of  the 
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EEZ,  regardless  of  where  caught  To  do 
otherwise  would  {eopardize  the 
eff^ectiveness  of  this  maoagefflent 
measure  since  it  would  be  virtually 
impossible  to.  prove  that  an  undersized  . 
bill^sb  was  harvested  firom  its 
management  unit  In  view  of  the  broad 
area  of  even  the  smallest  management 
unit  it  is  highly  unlikely  that  a  billfish 
caught  outside  its  management  unit 
would  be  brought  into  the  area 
sboiewprd  of  the  outer  bouodary  of  the 
EEZ.  Thus,  this  broadened  jippUcation  of 
the  minimum  size  limits  should  not 
increase  the  effect  of  the  management 
measure  on  current  fishing  practices. 

Accordingly,  the  FMFs  management 
measures  oh  size  limits,  gear  limitations, 
and  incidental  catch  restrictions  apply 
to  persons  fishing  shoreward  of  the 
outer  boundary  of  the  EEZ  and  to 
possession  or  retention  of  billfish.^ 
regardless  of  where  caught  aboard 
vessels  shoreward  of  the  outer  boundary 
of  the  EEZ.  The  FMFs  management 
measure  restricting  sale  of  billfish 
applies  inside  the  United  States  to 
billfish  harvested  firom  the  management 
unit  Thus,  enforcement  of  all  the' 
management  measi^es  can  be 
conducted  doekside  and  at  points  of 
importation.  Aiqilication  of  the 
management  measures  to  U.S.  vessels 
fishing  within  the  management  unit  but 
outside  the~£EZ  would  be  inequitable 
since  foreign  vessels  would  not  be  so 
restricted.  In  addition,  such  restrictions 
on  U.S.  vessels  might  jeopardize 
contractual  arrangements  of  some  U  S. 
longliners  whereby  they  are  required  to 
transfer  all  bycatdi  to  a  foreign  firm  in 
exchange  for  permission  to  fish  within 
that  nation's  fisheries  jurisdiction. 

It  is  recognized  that  effective 
biological  management  must  treat 
billfish  stocks  throughout  their  range. 
Therefore,  implementation  of  an 
international  management  plan  for 
billfish  is  recommended  to  complement 
the  management  initiatives  utadiertak6n 
by  the  United  States  shoreward  of  the 
outer  boundary  of  the  ^Z. 

This  proposed  rule  omits  certain 
definitions  and  prohibitions,  and 
sections  on  enforcement  and  penalties, 
incorporated  into  a  final  rule,  technical 
amendment  that  will  be  published  • 
shortly,  that  consolidates  into  a  new  50 
CFR  Part  620  those  regulation?  common 
to  all  domestic  fisheries. 

ClassificalHMi 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Act  as  amended  by  Pub.  L 
99-659,  requires  the  Secretary  of 
Commerce  to  publish  regulations 
proposed  by  the  Council.within  IS  days 
of  receipt.  At  this  time  the  Secretary  has 
not  determined  that  the  FMP  diis  nUe 


would  implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act  and  other  applicable 
law.  Tm  Secretary,  in  making  thiat 
determination,  will  take  into  account  the 
data,  views,  and  comments  received 
during  the  comment  period. 

The  Councils  prepared  a  draft 
environmental  impact  statement  for  this 
FMP:  a  notice  of  availability  was 
pubHshed  on  September  25, 1967  (52  PR 
30096)  and  public  comment  was    -^ 
received  untU  November  9, 1987.' 

The  Under  Secretary.  NOAA. 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291>Tlu8.  proposed  rule,  if  adopted,  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more:  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  a 
significant  adverse  effect  on 
competition,  employment  investment 
pro<hictivity,  Innovation,  or  the  ability  of 
U.S.-ba8ed  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  Councils  prepared  a  draft 
regulatory  impact  review  (RIR)  which 
concludes  that  this  rule,  if  adopted, 
would  have  the  following  economic 
effects.  Management  measure  1  (no  sale) 
will  result  in  a  net  present  value 
(summed  over  10  years  at  a  10  percent 
discount  rate)  of  between  —^.45  million 
and  +$7.39  million,  with  a  best  estimate 
of  +$3i)0  million,  depending  on  the 
actual  increase  in  the  probability  of 
catching  an  additional  billfish  and  the 
maiiginal  value  used.  Management 
m^asur^  2  (minimum  sizes)  will  res^ilt  in 
a  change  in  net  present  value  (summed 
over  10  years  at  a  10  percent  discount 
rate)  of  between  +$0^41  million  and 
+$16.28  million,  with  a  best  estimate  of 
+$9.00  million,  again  depending  on  rate 
of  recapture  of  released  fish  and 
marginal  value.  Management  measure  3 
(no  possession  by  longline  and  drift  net 
vessels)  has  an  estimated  cost  to  the 
commercial  fishery  of  $0.12  million  per 
year  or  $0.75  million  stmuned  over  10 
years  at  a  10  percent  discount  rate. 
Recreational  gains  from  this  measure    - 
are  included  in  those  computed  under 
management  measure  1.  Management 
measure  4  (data  reporting  reqidrements) 
will  have  an  estimated  cost  of  $3,899  per 
year.  The  present  value  of  perpetual 
implementation  costs  is  $38.99a 
Enforcement  costs  are  estimated  at 
$175,000  annually.  A  copy  of  the  draft 
RIR  may  be  obtained  from  NMFS  (see 

This  proposed  rule  is  exempt  firom  the 
procedures  of  Executive  Order  12201 


under  section  8(a)(2)  of  ^t  order.  It  is 
being  reported  to  die  Director,  Ofhceof 
Management  and  Budget  with  Ab      "'  - 
explanatioD  of  why  it  is  not  possible  to 
fellow  procedures  of  that  order.         ^ 

The  Councils  prepared  an  initial 
regulatory  {lexiUHty  analysis  (IRFA)  as 
part  of  the  draft  RIR  which  concludes '  "* 
that  this  propissed  rulec  if  adopted, 
woiild  have  sig^cant  effects  on  small 
entities.  There  were  625  swordfish 
permits  issued  in  1987.  Thus,  potentially 
this  many  "small  businesses"  may  be 
impacted.  The  extent:of  impact  ranges 
Cram  no  change  onder-the  no-aetion  .; 
aiHeniative  to  an  estimated  per  business 
anpual  loss  of  $186  or  a  oapitakzed 
revenue  loss  of  $1,860.  An  unkflown 
number  of  charter  boats  maybe 
impacted  either  positively,  through 
increased  d^mend  for  charters,  or 
negatively,  through  loss  of  conunissions 
for  mounted  fish  as  a  result  of  minimum 
size  restrictions.  An  uidcnown  ntmtber  of 
taxidermists  may  be  impacted  by  these 
management  measurest  Data  provided 
by  a  single  taxidermist  suggest  a 
maximum  potential  loss  of  between  13 
and  20  percent  of  his  total  revenue  if  ho 
fish  under  the  minimum  sizes  are 
mounted.  There  are  a  number  of 
ancillary  businesses  that  could  be 
affected  by  the  FMFs  management 
measures,  including  seafood  processors 
and  distributors,  docks  and  maHnasi 
boatyards,  fishing  equipment    : 
manufactorers,  etc.  Data  are  not  readily 
available  to  estimate  the  extent  of 
impacts  on  these  businesses.  A  copy  of 
the  IRFA  may  be  obtained  from  NMFS 
(see  MNNicsscs). 

This  proposed  rule  contains  a 
collection-of'information  requirement 
subject  to  the  Pafwrwork  Reduction  Act 
A  request  to  collect  this  information  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval. 

The  puUic  reporting  burden  for  this 
collection  of  information  relative  to 
tournament  reporting  is  estimated  to 
average  5  minutes  per  response,    ' 
Including  the  time  for-feviewiag    . 
instructions,  searching  eidsting  data 
sources,  gathering  and  jnaintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information.  - 
Send  comments  regarding  this  burden- 
estimate  or  any  other  aspect  of  this    - 
collection  of  iidiermation,  including 
suggestions  for  reducing  this  burden,  to 
NMFS  and  OMB  (see  AOOMSSCS). 

The  Assistant  Administrator  for 
Fisheries.  NOAA,  determined  that  this 
proposed  rule  will  be  impleinented  in  a 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
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programe  of  tiie  States  iii  thefive- 
Coundl  arec  .This  detennination  has 
been  sobiQit  |d  (or  revjtew  by  the 
respoiuible  ^te  agencies  trader  sectiim 
307  of  the  Cdistal  Zone  Management 
Act. 

This  propQiied  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  Mrarrant  preparation  of  a 
federalism  a^ssment  under  Executive 
Order  12612.! 

List  of  Subjesito  in  50  CFR  Part  •44 

Fisheries,  Hshing.  Reporting  and 
recordkeepii^  requirements. 
-    Dated: June p^  1968.         -      -- 
Jam-W.Bri^iiin. 

Assistant  Administrator  for  Piaheries, 
National  Marine  Fisheries  Service. 

For  the  regions  set  forth  in  the 
preamble,  50  CFR  is  proposed  to  be 
amended  by  lidding  a  new  Part  644  to      - 
read  as  folloits: 

PART  644— kriAimC  BILLFISHES 
Sutipart 

oCC< 

644.1  Purpose  land  scope. 

644.2  Defmitiqns. 

644.3  Relatiok  to  other  laws. 

644.4  Permm  and  fees.  [Reserved] 

644.5  Recordktoping  aiid  reporting. 

644.6  Vessel  l^eRtification.  [Reserved] 
«44.7  Piohibitibns. 

644.8  Facilitanon  of  enforcement. 

644.9  Penalties. 


-> 


644.20 
644.21 
6«4e22 
644.2S 
644.24 
644.25 


Fishingyear. 
SizeMts. 
,  Gear  Umitatioin. 
Incidental  cattdi  restrictions.  *  -  ^< 
Restrictions  on  sale. 
Spedfically  authorized  activitial! 


Authority:  16  U.S.C.  1801  et  aeg. 
Subpirt  A--<5enfl  ProvWon6 


S644.1    PiRpoaaand 

(a)  The  purpose  of  this  part  is  to 
implement  the  Fishery  Management 
Plan  for  Atlantic  Billfishes  prepared 
Jointly  by  the  South  Atlantic,  New 
England.  Mid-Atlantic.  Gulf  of  Mexico, 
and  Caribbean  Fishery  Management 
Councils. 

(b)  This  part  regulates  fishing  for 
billftsh  by  a  person  fishing  on,  and  - 
possession  of  billfish  aboard,  a  vessel  of 
the  United  States  shoreward  of  the  outer 
boundary  trfdie  EEZ  in  the  Atlantic 
Ocean  (including  the  Gulf  of  Mexico  and 
the  Caribbean  Sea),  and  regulates  the 
possession  and  sale  in  any  State  of  a 
billfish  harvested  from  its  management 
unit. 

{644.2   DeflnttiQna. 

.  In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  S  620.2  of  this 
chapter,  the  terms  used  in  this  part  have 
the  following  meanings: 

Billfish  means  sailfish,  Istiophorua 
plotypterua;  white  marlin,  Tetfapturua 
albidua.  blue  marlin,  Makaira  nigricans. 


and  longbiU  spearfish.  Xetrapturus 
pfluegen.  '.-  .  ■ . 

A/^^  toiimaiMn«Hieans  uiy  fishing 
competition  faivolving  billfish  in  which 
"  parficipants  must  register  or  otherwise 
.'  enter  or  in  which  a  prize^or  award  is 
offered  for  catching  billfish. 

Couhc/b  means  the  following 
Regional  Fishery  Management  Councils: 

(a)  South  Atlantic  Fishery 
Management  Council,  ^uthpark 
Building.  Suite  306, 1  Soutlqwrk  Circle. 
Charleston.  SC  29407-4669; 

(b)  New  England  Fl^ry  Management 
Council  Suntaug  Office  Park.  5 
Broadway.  Saugus.  MA  01906; 

(c)  Mid-Atlantic  Fishery  Management 
Council  Federal  Building.  Room  2115. 
300  Soudi  New  Street.  Dover.  DB 19901- 
6790; 

(dj  Gulf  of  Mexico  Fishery 
Management  Council,  5401 W.  Kennedy 
Boulevard.  Suite  881,  Tampa.  FL  33609: 

(e]  Caribbean  Fishery  Management 
Council,  Suite  1106.  Banco  de  J^nce 
Building,  Hato  Rey,  PR  00018-2577. 

Drift  net.  sometimes  called  a  drift 
entai^ement  net  or  drift  gill  net  means 
a  flat,  unmoored  net  suspended 
vertically  in  the  water  that  entangles  the 
head  or  other  body  parts  of  fish  that 
attempt  to  pass  through  the  meshes. 

Eye-foA  length  (EPL)  means  the 
straight-line  measurement  £rom  the  eye 
to  the  foric  of  the  caudal  fin.  as  shown  in 
Figure  1. 
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Lower  jaw-fork  length  (LJFL)  means 
the  straight-line  measurement  from  the 
tip  of  the  lower  jaw  to  the  fork  of  the 
caudal  fin.  as  shown  in  Figure  1. 

Management  unit  means —  ' 

(a)  For  blue  marlin  and  white  marlin, 
the  waters  of  the  North  Atlantic  Ocean 
(including  the  Gulf  of  Mexico  and  the 
Caribbean  Sea)  north  of  5°  N.  latitude; 

(b)  For  sailfish,  the  waters  of  the 
North  and  South  Atlantic  Oceans         . ' 
(including  the  Gulf  of  Mexico  and  the 
Caribbean  Sea]  west  of  30°  W. 
longitude;  and  | 

(c)  For  longbill  spearfish,  the  waters 
of  the  entire  North  and  South  Atlantic 
Oceans  (including  the  Gulf  of  Mexico 
and  the  Caribbean  Sea). 

Pelagic  longline  means  a  type  of 
fishing  gear  consisting  of  a  length  of  line 
suspended  horizontally  in  the  water 
above  the  bottom  from  lines  attached  to 
surface  floats  and  to  which  gangions 
(leaders)  and  hooks  are  attached. 
.  Regional  Director  meaat  the  Director, 
Southeast  Region^  NMFS,  9450  Koger 
Boulevard.  St.  Petersburg,  FL  33702; 
telephone,  813-893-3141,  or  a  designee. 

Rod  and  reel  means  a  hand'beld 
(indudes  rod  holder)  fishing  rod  with  a 
manually  Or  electrically  operated  reel 
attached. 


Science  Director  means  the  Director, 
Southeast  Fisheries  Center,  NMFS,  75 
Virginia  Beach  Drive,  Miami,  FL  33149, 
telephone  305-361-5761,  or  a  designee. 

Total  length  (TL)  means  the  straight- 
line  measurement  from  the  tip  of  the 
upper  jaw  to  the  plane  of  the  more 
extended  tip  of  the  caudal  fin  when  in 
its  natural  position,  as  shown  in  Figure 
1. 

§  644.3    Relation  to  ottter  laws. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  ih  §  620.3  of  this  chapter 
and  paragraph  (b)  of  this  section. 

(b)  Regulations  governing  fishing  in 
the  EEZ  by  vessels  other  than  vessels  of 
the  United  States  appear  at  SO  CFR  Part 
611,  Subpart  A.  and  §{  611.60  and 
611.81. 

{•44.4    P«niiit*andf*M.[n«Mrvwl] 

S644.S    RaconlkMping  and  raportkig. 

A  person  conducting  a  biUfish 
tournament  from  a  port  in  an  Atlantic. 
Gulf  of  Mexico,  or  Caribbean  State  and 
who  is  selected  by  the  Science  Director 
must  maintain  and  submit  a  fishing     - 
record  on  forms  available  from  the 
Science  Director  for  each  day  of  fishing 
in  the  tounuflient.  Forms  must  be 
subpiitted  so  as  to  be  received  by  &e 
Science  Director  within  10  days  of  the 


conclusion  of  the  tournament  and  must 
be  accompanied  by  a  copy  of  the 
tournament  rules.     . 

(a)  The  following  information  must  be 
included  on  each  form: 

(1)  Tournament  name; 

(2)  Recorder's  name  and  telephone  ' 
number; 

(3)  Date  for  which  the  information  is 
recorded; 

(4)  Hours  fished  (time  from  first  line  in 
the  water  to  last  line  out  of  the  water); 

(5)  Name  of  each  vessel  fishing  that 
day; 

(6)  For  eachAressel  listed,  the  species 
of  each  billfish  boated  or  released; 

(7)  The  weight  and  length  of  each 
billfish  brought  ashore; 

(8)  The  name,  address,  and  signature 
of  the  tournament  director  and 

(9)  The  date  signed. 

(b)  In  addition  to  the  information 
required  to  be  reported  by  paragraph  (a) 
of  this  section,  the  following  information 
is  desired  but  is  not  mandatory: 

(1)  Prevailing  weather  conditions  on 
the  day  reported,  such  as  wind  speed 
and  direction,  and  sea  height  and 
direction;  and 

(2)  Whether  a  tag  was  attached  before 
the  billfish  was  released. 
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f644j6    V«M»I  IdtnUngjUuii.  [He— rvd) 
S644.7    ProWbWons. 

In  additioa  to  the  general  prohibitions 
specified  in  fij  620.7  of  this  chapter,  it  is 
unlawful  fori  any  person  to  do  any  of  the 
following:     |  [ 

(a)  Falsify  or  fail  to  report  information 
required  to  bs  submitted,  as  specified  in 
S  644.5. 

(b)  PossesM  billflsh  less  than  the 
minimum  sfaM  limit  specified  in 

S  644.21(a). 

(c)  Fail  to  Klease  a  billflsh  in  the 
manner  speoiried  in  i  644.21(b)  or 

§  644.23.        I 

(d)  Posses^jor  retain  a  billfish 
harvested  b]|  gear  other  than  rod  and 
reel  or  by  a  yessel  with  a  pelagic 
longline  or  dnfl  net  aboard. 

(e)  Purchase,  barter,  trade,  or  sell  a 
billflsh  harvested  from  its  management 
unit,  as  specified  in  S  644.24(a). 


(f)  Falsify  information  submitted  in 
accordance  with  {  644.24(b). 

(g)  Possess  a  billfish  imported  from 
outside  its  management  unit  into  any 
State  without  the  documentation,  or 
with  incomplete  or  falsified 
documentation,  specifled  in  {  644.24(b). 

(h)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation, 
search,  seizure,  or  disposition  of  seized 
property  in  connection  with  enforcement 
of  the  Magnuson  Act. 

S644J   FadHtattonofsntarcemMt 
See  §  620.8  of  this  chapter. 

9644.a    PiraKiM. 
See  S  620.9  of  this  chapter. 

Subpart  B— Management  Maaeures 

{644^    FWiingyMV. 

The  Ashing  year  is  January  1  through 
December  31. 


Bhie  martin... 
Whttfl  martin. 

Saitfish _. 


{644.21 

(a)  The  following  minimum  size  limits, 
expressed  in  terms  of  lower  jaw-foric 
length,  apply  for  the  possession  of 
biUfish: 

(1)  Blue  marlin— 86  in. 

(2)  White  marlin— 62  in. 
(3)SaiIfisb— 57in. 

(4)  Longbill  spearfisb — no  minimum 
size. 

(b)  A  billfish  under  the  minimum  size 
limit  must  be  released  by  cutting  the  line 
near  the  hodc  without  removing  the  fish 
from  the  water. 

(c)  The  following  approximations  of 
the  minimum  size  limits  for  blue  marlin. 
white  marlin,  and  sailfish,  expressed  in 
terms  of  EFL.  LJFL.  TL,  and  whole,  live 
weight,  are  provided  for  the 
convenience  of  fishermen.  These 
approximations  may  not  be  substituted 
for  the  minimum  size  limits  expressed  in 
terms  of  lower  jaw-foric  length  specified 
in  paragraph  (a)  of  this  section. 


Eye-fori( 
length  (m.) 


75 
53 

48 


Lowar 


langlh(in.) 


86 

82 
57 


Total  iangtfi 
<in.) 


ItO 
SI 
78 


Whole,  live 
weight  (K>s.) 


200 
50 
30 


§644.22    Qa^ mMaUoiM. 

(a)  The  pom  lession  or  retention 
shoreward  of  Ithe  outer  boundary  of  the 
EEZ  of  a  billfish  harvested  by  gear  other 
than  rod  and  reel  is  prohibited. 

(b)  The  possession  or  retention 
shoreward  of  ithe  outer  boundary  of  the 
EEZ  of  a  bill  Ibh  by  a  vessel  with  a 
pelagic  longi  ne  or  drift  net  aboard  is 
prohibited.     I 

S644.23   IneftlMttfcatclirMtrlctions. 

A  billfish  harvested  by  gear  other 
than  rod  and  reel  shoreward  of  the  outer 
boundary  of  the  EEZ  must  be  released  in 
a  manner  th4l  will  ensure  maximum 
probability  a|f  survival.  A  biUfish  caught 
by  a  pelagic  longline  shoreward  of  the 
outer  boundaiy  of  the  EEZ  must  be 


released  by  cutting  the  line  near  the 
hook  without  removing  the  fish  from  the 
water. 


9644.24   Rsstrletionsoni 

(a)  A  billfish  harvested  from  its 
management  unit  may  not  be  purchased, 
bartered,  traded,  or  sold  in  any  State. 

(b)  A  billfish  that  is  imported  into  any 
State  will  be  presumed  to  have  been 
harvested  from  its  mianagement  unit 
unless  it  is  accompanied  by 
documentation  that  it  was  harvested 
from  another  area.  Such  documentation 
must  contain: 

(1)  The  information  specified  in  50 
CFK  Part  246  for  marking  containers  or 
packages  of  fish  or  wildlife  that  are 


imported,  exported,  or  transported  in 
interstate  commerce: 

(2)  The  name  and  home  port  of  the 
vessel  harvesting  the  billfish; 

(3)  The  port  and  date  of  offloading 
fiom  the  vessel  harvesting  the  billfish; 
and 

(4)  A  statement  signed  by  an  official 
of  the  exporting  firm  attesting  that  each 
billflsh  was  harvested  fivm  an  area 
other  than  its  management  unit. 

{644.25    SpMiflcaiyautliorizMlaelMllts. 

The  Secretary  may  authorize,  for  the 
acquisition  of  information  and  data, 
activities  otherwise  prohibited  by  these 
regulations. 

[FR  Doc.  88-14M0  Filed  6-24-88:  4.-06  pm] 
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This  section  of  the  FEDERAL  REUISTER 
contains  documents  otfier  than  nites  or 
proposed  rales  that  are  appiicabte  to  Itw 
put>li&  ^4otices  of  hearings  and 
invesNgatiorw.  committee  meetings,  agency 
decisions  and  nilngs,  delegattons  of 
authority,  fling  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  exaoiptes 
of  documents  appearing  in  this  section. 


DEPARTMEHT  OF  AGRICULTURE 

Fonns  Undar  Review  by  Office  of 
tend  Budget 


June  24, 1908.' 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  at 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
pubtished.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or     ' ; 
reinstatements.  Each  entry  contains  the 
following  informatiod: 

(1)  Agency  proposing  the  information 
coUectkMi:  (2)  title  of  ^  information 
collection;  (3)  form  Humberts),  if 
applic^de.  (4)  bow  often  the  information 
is  requeued:  (5)  who  wiU  be  required  or 
asked  to  report:  (6)  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  infonnatioo;  (8)  an 
indication  of  whether  section  350401)  of 
Pub.  L  96-511  applies:  (9)  name  aad 
telephone  number  of  die  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  eadi  entry. 
Copies  of  die  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OiRM.  Room  404-W  Admin. 
Bldg..  Washington,  DC  2025a  (202)  447- 
21ia 

Comments  on  any  of  .the  items  listed 
should  be  submitted  direcdy  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  firom  doing  so 
prompdy,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


ExtenriOB 

•  Agricultural  Marketing  Service 
Irish  Potatoes  Grown  in  Modoc  and 

Siskiyou  Counties.  CaMomia.  and  in 
All  counties  in  Oregon  except 
Malheaur  County  (Marketing 
Agreement  and  Order  Na  9i7% 

Administrative  Committee  forms;  not 
U.S.  Government  Forms 

Recordkeeping:  On  occasioo:  Weekly: 
Monthly:  Amuially 

Farms:  Businesses  or  other  for-profit; 
3.063  respooset;  478  hom;  net 
applicable  under  3504(h). 

Roberta  M.  Taylor,  (903)  23S-7S00. 

•  Animal  and  Plant  Health  Inspection 
Service 

Federal  Plan  Pest  and  Noxious  Weed 
Regulations, 

PPQ  Forms  519.  525.  526  and  526-1, 

On  occasion. 

Individuals  or  households:  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
9.817  responses;  911  hours:  not 
applicable  under  3S04{h),  Andrea  M. 
El8taB.(301)43fr-5518. 

Now 

•  Farmers  Home  Administration 
7  CFR  Part  194ft-C.  Intermediary 

Relemfing  Progiem. 
FonBl94B-l.  '■>..: 

Recordkeeping:  Ob  occaskm,   ° 
State  or  local  governments;  Businesses 
or  other  for-profit:  Non-profit 
institutions;  Small  businesses  or 
organizations;  440  responses;  6iA07 
hours;  not  applicable  under  3504(h). 
lack  Holston  (202)  382-973a 

•  Farmers  Home  Atkninistration 

7  CFR  Pbrt  1900^  Adverse  Decisions 
and  Axlministrative  Appeals, 

On  occasioa 

Individuals  or  households;  State  or  local 
govemmentst  Farms;  Businesses  or 
other  for-profit;  Non-profit 
institutions:  Small  businesses  or 
organizations;  2,000  respoases;  2,000 
hours:  not  applicable  under  3504(h) 

)ack  Holston  (202)  382^0736. 

•  Farmers  Home  Administration 

7  CFR  Part  19S1-R.  Rural  Development 
Loan  Servicing. 

li951-4, 

On  occasion.  Quarterly,  Annually. 

State  or  local  governments;  Businesses 
or  other  for-profit;  Non-profit 
institutioiis:  Snaall  bosinesses  or 
oiganizations  404  responses;  2726 
hours;  not  apfrikable  under  3S04(h). 


JackHolstoo.  (202)  382-0736. 


•  Packers  arid  Stockyards 
Administration 

Regulations  and  Related  Reporting  and 
Recordkeeping  Requirements — 
Packers  and  Stockyards  Act 

P&SA-S,  122, 124, 124-1. 12S.  125-1^  125- 
3, 130, 131, 132, 134, 135, 116, 110-1. 
202,212.215.216.218,315,316,126. 
126-2  and  126-3. 

Recordkeeping;  On  occasion.  Semi- 
annually, Annually. 

Businesses  or  other  for-profit. 

31,153  responses;  381.321  hours;  not 
applicable  under  3604(h). 

Merle  E.  Paulsen,  (202)  447-4366. 

•  Farmers  Home  Administration 
7  CFR  Part  1980-E  Business  and  '■. 

Industrial  Loan  Program. 

Forms  449-2. -4, -22, 

Recordkeeping;  On  occasion;  Monthly: 
Quarterly, 

State  or  local  governments;  Businesses 
or  other  for-profit:  Small  businesses  or 
organizations;  18.708  responses;  TOJKO 
hours:  not  applicable  under  3504(h), 

Jack  Holston.  (202)  382-e73a 

ITsMiMir  lli^iihw. 

Acting  DepartamtalChanmn  Officer. 

(PR  Doc  88-l«n  Filed  e-28-88: 8:48  am] 
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Foreet  Service 

Morioiie  weed  coHlrot;  Bmewoot 


Hie  Department  of  Agriculture,  Forest 
Service  wdll  prepare  an  environmental 
impact  statement  on  plans  for 
controlling  noxious  weeds  on  the 
Bitterroot  National  Forest 

The  Bittetfoot  National  Forest  has 
significant  acres  of  land  ««^ch  contain 
noxious  weeds  that  encroach  on.  and  in 
some  cases  threaten,  wildlife  winter 
range,  domestic  livestock  range,  and 
adjoining  inlvate  lands.  Noxious  weeds 
create  special  management  problems  for 
the  Bitterroot  Forest  Upon  identification 
of  public  issues  and  managemoit 
comems,  a  full  range  of  alternatives 
will  be  considered,  including  a  no^ction 
alternative. 

FederaL  State,  and  local  agencies, 
local  landowners,  and  oth«  interested 
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iadtvidiiaJa  fend  ogganhftinni  idte  nay 
be  affectaa  by  the  dadiioni  are 
encouiagedlo  parttdpate  in  die  proceas. 
Open  housn  fcnr  8C(H>inB  of  pubfic  iaaues 
andconceini  will  be  held  in  Hamillon. 
Stevensvimiand  Daiby.  Montana,  in 
luly  1988.  WMtten  connnents  on.issuen 
and  concema  should  be  aiailad  Id 
Robert  S.  Mt>r8an.  Forest  Saperrisor. 
Bitterroot  National  Forest  316  Nortb 
Third  Street!  Hamilton.  Montana.  50840. 
by  August  i^  188& 

The  draf|tovironinentaI  impact 
staiement  HfBlS)  is  expected  to  be  nted 
with  this  Eqihronmentai  Protection 
Agency  (EI^A)  and  be  available  for 
public  reviihv  by  February  1.  1988l  At 
that  time.  Bf  A  wiH  publish  a  nofioe  of 
availabiUt)^  bf  ttie  DEIS  fai  the  Fadsral 
Ragisler. 

The  comijenl  period  on  the  DEIS  wUl 
be  45  days  lErom  the  date  the  EPA's 
notice  of  availability  afp^an  in  the 
Federal  Raf|ster.  After  the  comment 
period  endf  ^'  the  comments  will  be 
analyxed  alMl  considered  by  AeFbrest 
Service  in  b^paring  die  final 
environmei|<aI  impact  statement  (FEIS). 
The  FEIS  iat^edaled  to  be  cam^eted 
by  May  1.  IIBS.  Hie  Pnest  Sendee  is 
required  to  lespond  fan  die  FEIS  to  the 
ooninents  ^ac^rved  (40  CPR 15694).  The 
respousiuia  ofnciali  Robert  S.  Morgan. 
Forest  Supailvisor.  BHterroot  Natfenal 
the  decision  and 
Record  of  Decision.  That 
be  subject  to  appeal  under 


Forest, 
rationale 
decision 
36CFR211. 

Questii 
and 
should 
Forest  Ecol 
telephone 


Ibac 


rjabont  the  proposed  action 
lentat  nnpact  statement 
ed  to  B.  lohn  Losensky, 
I  Ltrfo  National  Forest 
(iber  (406)  329-3819. 


Date:  June  {81,1988. 
RobMt  &  Mo^ui. 
Forest  Superifi^r. 
pn  Doc  •8-44MS  Filed  e-28-M;  aB45  an). 
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ARMS  OOMIROL  AND  OBARMAMENT 


a  Qawarai  Advlaoty 
Anna  Control  and 


In  accordance  widi  the  Federal 
Advisory  Qramiittee  Act.  as  amended.  • 
the  U.S.  favfk  Control  and  Disannament 
Agency  announces  the  following 
Presidaitial  Committee  meeting: 

Nanm:  General  Advisoiy  CqmmiKee  on 
Ann  Gontrol  sno  Disaiiiiufliciit. 
A>te,|ely: 


PlaoK 
Wathingtnn. 
Type  ofMeliMJng:  Qosed. 


Contact-  William  C  GoIbita..B]tBcative 
Diredot,  General  Advlaaiy  Conraittee  on 
Ann  Contnd  and  DteannuBent.  Rood  8BZ7. 
Waaliiiigtofi,  DC,  2MS1.  (801-847-8178. 

Puipose  of  Advisoiy  US.  CoamMee:  Tb 
advise  the  Dirador  af  lh»  Anw  CSolrel  aad 


disanuament  policy  sad  activitieft  sad  bom 
time  to  tim  to  advise  tlie  Ptesidwt  nd  the 
Secretary  of  State  respsctii^  metten 
■  affecting  anas  sontrol.  disannamant.  and 
worid  peace. 

AgemkrTtu  Committee  wIB  review 
specific  anns  control  and  teiatoi  treaty 
isaaes:  an  Execetiw  sessioa  w<B  be  held. 

Reaamtfotchemgrthe  GAC  awmbem  wHl 

sparifirally  nqrisud  tiy  teeortive  Older  to 
l>e  kept  aaem  fti  im  iaianst  of  ntionel 


AalterOK  Id  Cisae  iUtetuw.- The  ckwiiV  of 
this  BMeliBg  ia  ia  •omdanea  with  a 
detennination  by  the  Diiector  of  ths  Ann 
Control  and  DisanBament  Agsncy  dated  June 
17, 1968,  made  pursuant  to  the  provisioos  of 
section  10(d)  of  the  Federal  Advisoiy 
Commlttn  Act  as  amended. 
William  ).  MonlgmBefy. 
Committee  Management  Officer. 
[FR  Doc  88-14615  FOed  6-2(^-88: 8:45  am) 


COIMIIBSION  OMGIVtL  RIGHTS 

Montana  Adviabry  ConHntttaa;  Aganda 
and  Public  Maafkig 

Notice  is  hereby  given,  puraoant  to  the 
provisions  of  the  Rides  and  Regriations 
of  the  U.S.  CoounissioD  on  Civ9  R%hts. 
that  a  nieetmg  of  the  Montana  Advisory 
Committee  to  the  Conunission  will 
convene  at  10:00  a.m.  and  adjourn  at 
2.-00  p  jn..  on  July  16, 1988.  at  Uie 
Sheraton  Hotel.  27  North  27di  Street. 
Billings.  Montana  50102.  The  puipose  of 
the  meeting  is  to  plan  activities  and 
programming  for  the  coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Betty  Babcodt 
or  Philip  Montez,  Director  of  the 
Western  Regional  Division  (213)  894- 
3437.  (TDD  213/894-0508).  Hearing 
impaired  persons  who  vdll  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
die  Regional  Divisian  at  least  five  (5) 
working  days  before  the  schednled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  previsions  ol  the  rules 
and  regulations  of  the  Coaunisaion. 

Dated  at  Washington,  DC  )aM  20, 1988. 
8nanf.nrsriiK 

Acting  Staff  Director. 

(FR  Doc  88-14580  Piled  6-28-88;  6:45  am) 


Notice  is  hereby  given,  pursuant  to  the 
provisions  of  die  Rides  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
diat  die  Texas  Advisory  Committee  to 
the  Commission  will  convene  at  1.-00 
pan.  and  adjourn  at  4fl)  pjn.  oa  July  22, 
1988.  at  die  Hyatt  Regenqr  Hotel  123 
Losoya  Street.  San  Antonie.  Texas 
782IB.  The  purpose  of  the  meeting  is  to 
plan  a  projected  forum  addressing 
educational  issues  and  to  discuss  dvil 
light*  issaes  affecting  die  State  of 
Texas. 

Persons  desiring  adiytional 
information,  or  planning  a  presentation 
to  die  Ganndttee.  ilkoM  contact 
ComraiRee  Chairperson,  AdoUb  Canales 
or  Miflip  Montez,  Driector  of  the 
Western  Regional  Division  (213)  894- 
9437.  (TDD  »3/8»4-050e:).  Hearing 
impafred  persons  who  wiD  attend  the 
meethig  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
die  Regional  Division  ofiiee  at  least  five 
(5)  woridng  days  before  die  scbedbled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washingtoo.  DC  )uiie  21. 198& 
Susan ).  Pisds, 
Acting  Staff  Dimclor. 
{PR  Doc  88- M&8I  Filsd  8-26-88: 8»1S  ami 


DEPARTMENT  OF  COMMERCE 

Aganoy  Farma  Undaf  Ravlaw  by  ttia 

Offlcaof 

(0MB) 

DOC  has  submitted  toOMB  for 

clearance  the  following  proposals  for 

coltection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  (tf  Housing  Starts.  Sales 
and  Com^tlons. 

Form  Numbers:  Agency— SOC-900/ 
900.1/90QA/900A.1:  OMB-0e07-01ia 

Type  ofRegueat  Extension  of  a 
currendy  approved  collection. 

Burden:  8.925  respondents;  4350 
reporting  hours. 

Average  Time  Per  Response:  23  minutes. 

i\fee(/«  cum/ £/aes:  This  survey  is  used  to 
collect  data  on  new  reaidential 
housing  units  started,  under 
construction,  and  completed:  and  on 
the  number  of  new  houses  sold  and 
for  sale.  The  information  is  used  by 
government  agencies  to  evaluate 
economic  policy,  to  measure  progress 


BEST  COPY  AVAILABLE 


^4-: 


MI70 
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towards  the  national  housing  goal,  to 
make  policy  decisions,  and  to 
formulate  legislation.  The  Bureau  oi 
Economic  uses  the  information  in  ' 
developing  the  GNP. 

Affected  Publiec^bi^vidaalB  ot 
households  and  businesses  or  odier 
for-profit  institutions. 

Fre<iuency:  MonMy. 

Respondent's  Obligation:  Wolwntaiy. 

OMB  Desk  Officer:  FraadaePicoiAt,  . 
395-7340.  !' 

Agency:  Bureaiu  of  Ihe  Census;'  *•'**"*" '}    ' ' 

Title:  988  Company  Or^aization  Survey 
(COS). 

Form  Number:  Agency — NC-9901  and 
NC-9907:  OMB-0607-0444.  |. 

Type  of  Request  Reinstatement  of  a  [ . 
previously  approved  collection. 

Burden:  57fiOO  respondents;  Sd,375    I 
reporting  hours. 

Average  Time  Per  Response:  59  minutes. 

Needs  and  Uses:  The  purpose  of  this 
survey  is  to  update  and  maintain  . 
Census'  file  of  company  and 
establishment  records,  which  in  turn 
will  update  the  Standard  Statistical 
Establishment  List  (SSEL).  The 
purposes  of  the  SSEL  are  to  provide  a 
standard  basis  for  assigning  SIC 
codes  for  estabUshments.  To  provide 
a  single  universe  for  selecting  and 
maintaining  statistical  samples  of 
establishments,  and  to  provide 
establishment  level  data  from 
multiestablishment  companies.  The 
COS  also  provides  a  current  directory 
of  business  locations  for  use  in  other 
Census  surveys,  and  data  needed  |o 
develop  the  mailing  list  for  the 


economic  censuses. 

Affected  Public:  Businesses  or  otherifor- 
profit  institutions,  non-profit     .     ' 
institutions,  and  small  businesseSiOr 
organizations.  [ 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  £tesA  C#ce/T  Francine  Picoult. 
395-7340. 

Agency:  Bureau  of  the  Census.       f 

Title:  Special  Labor  Force  Census:^f 
Standing  Rock  Indian  Reservation. 

Form  Numbers:  Agency — SR-l  and  SR- 
2:  ONffl-NA. 

Type  o/fle^uest*  New  collection.  \ 

Borden:  2,450  respondents;  612  reporting 
hours. 

Average  Time  Per  Response:  15  minutes. 

Needs  and  Uses:  Job  Service  North 
Dakota,  the  South  Dakota  Department 
of  Labor,  and  the  Standing  Rock  Tribe 
have  requested  Census  to  conduct  diis 
special  census  because  they  believe 
BLS  unemployment  estimates  for  the 
Standing  Rock  Reservation  are  too 
low. 

Affected  Public:  Individuals  or 
households. 


Frequency:  One  time. 
R6^ttdent^Obligation:  Voluntary. 
.  OMB  DeskOffuxr:  Ftaodne  Picoutt. 
305-734a 

'  As^flcy^  Bureau  of  tiie  Census. 
Tide:  1968  Agricultural  Economics  and 

Land  Ownership  Survey. 
Form  A/ufflAeis:  Agency— 68A9A  and 

88A9B;  OMB-NA. 
Type  of  Reqaeat:  New  collection. 
fii/nft!it:  85M0re«pondeBt»(62;0S0  •' ' 

reporting  hou*** 

A  verage  Time  Per  Response:  44  minutes. 

TVeadff  one/ £^iw9;  This  aurvey  will  be 
used  to  coHect  economic  data  on  U.S. 
farm  operations  and  farm  households, 
and  on  the  nation's  farm  land 
ownership.  This  information  is  needed 
because  complete,  reliable  data  ara 
not  available  to  accurately  describe 
current  conditions. 

Affected  Public:  Farms. 

Frequency:  Quinquennially. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information    . 
collection  proposals  can  be  obtained  by 
calling  or  writing'  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271, 
Department  of  Conunerce,  Room  H6622. 
14th  and  Constitution  Avenue  NW., 
Washington,  E)C  20230. 

Written  comments  and 
recommendations  for  the  proposed 
infoRnation  collections  should  be  sent  to 
Francine  Picoult.  OMB  Desk  Officer, 
Room  3206,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  June  23, 1988. 
Edwaid  Midiah. 

Department  Clearance  Officer.  Office  of 

Management  and  Organization. 

(FR  Doc.  88-14991  Filed  6-2fr-«8: 8.-45  am] 
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FiMVign-Trade  ZOOM  Board 
(Oockatlloi2l-M) 

Foralgn-Trada  Zona  50;  AppHcatfon  for 
ExtenakMi  of  Subsoho  Statua  for 
Toyota  AutorrruiDk  Parta  Ptant,  Long 
Baach,  CA;  Extanalon  of  Commant 


The  period  for  comments  on  the  above 
case,  involving  the  proposed  extention 
of  special-purpose  foreign-trade  subzone 
status  for  the  auto/track  parts 
manufacturing  plant  of  Toyota  Auto 
Body,  Inc.,  of  California,  in  Long  Beach, 
California  (S3  FR  16178.  M«y  5, 1988),  is 
extended  to  August  1, 1988,  to  allow 
interested  parties  additional  time  to 
comment  on  the  proposal. 

Comments  in  writing  are  invited 
during  this  period.  Submissions  should 


include  5  copies.  The  puMic  record  wHI 
be  available  at:  Office  of  the- Executive 
Secretary,  Foreign-Trade  iZones  Board. 
U.S.  Depcniment  of  Conunerce,  Room 
1529, 14th  and  Pennsylvania  Avenue. 
NW.,  Washington.  DC  20230. 

Dated:  June  23. 1988. 
leha  |.  Da  PoBte.  Jr..  

Executive  Secretary. 

PV  Doc  88-14868  nied  e-2»-a8: 8:45  am) ' 


IntarMitional  Trada  AdmMatration 

InWiMiya  of  Anddumptng  and 

I  Doty  Admihiatrativa 


AOCNCVt  International  Trade 
Administration,  Import  Administration. 
Department  of  Comment 

action:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews . 


t:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings.  In  accordance 
with  the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews 

VFECnVE  date:  June  29, 1988. 

FOR  FURTHER  NHFORMATION  CONTACT: 

Holly  A.  Kuga  or  Richard  W.  Moreland. 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  DC  20230: 
telephone:  (202)  377-4733/2786. 

SUPPLEMENTARY  INtKMUIATION: 

Background 

On  August  13, 1985,  the  Department  of 
Commerce  ("the  Department") 
published  in  die  Federal  Reglstei>—  (50 
FR  32556)  a  notice  outlining  the 
procedures  for  requesting  administratiye 
reviews.  The  Department  has  received 
timely  requests,  in  accordance  with 
${  353.53B(a)(l),  (a)(2),  (a)(3).  and 
9  355.10(a)(1)  of  the  Commerce 
Regulations,  for  administrative  reviews 
of  various  antidumping  and 
countervailing  duty  ordera  and  findings 

Initiation  of  Reviews 

In  accordance  with  §§353.53a(c)  and 
355.10(c)  of  the  Commerce  Regulations, 
we  are  initiating  administrative  reviews 
of  the  following  antidumping  and 
countervailing  duty  orders  and  findings. 
We  intend  to  issue  the  final  results  of 
diese  reviews  no  later  than  Junce  30.-^  - 
1989. 
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Mexico:  Bricka  (C-a01-017)- 


Menfeoc  Ceramic  T»e<&-aoM)03> 

Safsdan:  Vaooae  Raywi  Sl^to  fiber 
(C-401-0S6) 


01/01/87- 
12/31/87 

01/01/87- 
12/31/87 

01/01/87- 
12/31/87 


Interested  parties  ace  esoouraged  to 
'  submit  applications  for  administrative 
protective  orders  as  eariy  as  possiUe  in 
the  review  process. 

These  initiatioBS  and  this  notice  are  in 
acoordanoe  wi  A  oectioB  7SitM  of  the 
Tariff  Act  of  U80  (19  U-SC  187S(a))  and 
19  CFR  363.S3a(c)  and  3S5.10(c). 

Date:  June  23. 198a 
lanW.Masas. 

AasiatmU  Secretary  for  Import 
Admiahtntioii. 

[FR  Docl»-M867  Paed  0-20-«ft  8X5  am) 
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Short-Supply  ReviMM  on  Cortaki  SlMl 
Products;  RoqiMtt  for  ComnMfito 

AOCNCV:  Import  Administration/ 
International  Trade  AdministrBtioB, 
CoDHneroe;. 

action:  Notice  and  request  for 
comments. 

SUMMIIV:  The  DqMTtnent  of 
Commerce  hereby  annoimces  its  review 
of  requests  for  short-supply 
determinations  under  Article  8  of  tte 
U.S.-Austzia.  U.S.-Austtalia»  U.&-Brexil. 
U.S.-EC.  U.S.-Huqgaiy.  U.S.-K<irea.  U.S.- 
Poland. lIS.-^>ain.  and  U.S.-THnidad 
and  Tobago  Arrangements  Concerning 
Trade  bi  Certain  Steri  ftodiicts,  Artide 
7  of  the  U.S.-Romania  and  U.S.- 


Veneraela  Airangemeats  CeacemiBg 
Trade  in  GeiitaiB  Steal  ProdKis,  Artbde 
8  of  the  U^-Mexko  and.U.S.-Fbdand 
Understand&igsCoPcendng  l^ade  in 
Certafa  Sled  ftodncts,  and  Paragraph  8 
of  the  U.S.-Japaa  Airongement 
Concerning  lYade  in  COrtain  Sted 
Pradoets.  wfdi  respect  to  certain  carbon 
steel  wire  rod  and  certain  fhtrroiled 
steaL 

DAii:  Comments  must  be  submitted  on 
or  before  July  11.  IMS. 

Aoonen:  Send  all  nmmmts  to 
Nicholas  C  Tofetioo.  Director.  Office  of 
Agreements  Compliance,  Import 
Administration.  HA.  D^Mrtment  <rf 
Commerce,  Room  7886, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
pC2023a 

RM  PUmMn  MPOmUTIOII  COMTACR 
Richard  O.  Weible.  Office  of 
Agreraients  Compliance,  Import 
AdminMratteo.  U&  OepBrtBonl  of 
Commerce,  Room  7868. 14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  2000,  telephone  (202)  377-0158  or 
telefax  (202)  377-138& 

of  the  U.S.-Austria.  U.S.-AMtraUa.  US.- 
Brazil  U.S.-£au.S.-Hungary.  U.S.- 
Korea. U.S.-Pc>Iaiid,  U.S.-Spafai.  U.S.- 
Trinidad and  Tobago  Arrangements 
Concerning  TVade  in  Certain  Steel 
Products.  Article  7  of  the  U.S.4tomania 
and  U.S.-VenezoeIa  Arrangements 
Concerning  Ttede  in  Certain  Steel 
Products.  Article  8  of  the  U.S.-Mexico 
and  U.S.-nnland  Uoderstandings 
Concerning  Ttade  in  COrtain  Steel 
Products,  and  Paragraph  8  i^the  U.S.- 
Japan Arrangement  Concerning  T^de  in 
COrtain  Steel  Rvducts  provide  that  if 
the  United  States  determines  that, 
because  of  abnormal  supply  or  demand 
factora.  the  US.  sted  industry  wSl  be 
unable  to  meet  demand  in  the  United 
States  for  a  particular  product  (induding 
substantid  objective  evidence  sudi  as 
allocation,  oxiended  ddivery  peifods,  or 
otiier  relevant  factors),  an  addtional 
tannage  shodd  bo  attowad  for  nich 
proouct  OP  proflttcts. 

We  have  received  dunt-siq>ply 
requests  for  the  following  pnxihicts:  (1) 
Certain  AISI pade  1022  wire  rod.  %a 
and  %  indi  in  diamelar.  siHcan  killed, 
indiistrid  qnality:  and  (2)  certain  AISI 
gcade  C1008  or  CIOIO  bet-folled  sted 
sheet  or  sMp.  pickled  and  oiled,  in 
tidcknesses  tagging  from  04)63  to  ai28 
faMh,  and  hi  48  or  80  faidi  master  coils,  or 
slit  to  widdia  ranging  from  IjO  to  7.0 
inches. 

Any  party  biterested  in  oemmenting 
on  these  reqaests  Aodd  send  written 
comments  as  soon  as  postiMe,  and  no 
later  tfian  Jdly  11. 1988.  Comments 
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should  focus  on  the  eooBomic  fectors 
involved  in  granting  or  denying  these 
requests. 

Commerce  «viU  maintain  these  . 
requests  and  aU  comments  in  public 
files.  Anyone  submittkig  business 
proprietary  information  should  clearly 
so  label  the  business  proprietary  portion 
of  the  submission  and  also  provide  a 
non-proprietary  submission  which  can 
be  placed  in  the  public  file.  The  public 
files  will  be  maintained  in  theX^^ 
Recoitb  Unit,  ReoQ  B-409,  Import . 
Administration,  US.  Department  irf 
Commerce  at  the  above  addresg. 
lanW.MaiM, 

Anistant  Secretary  foNmport 
Administration. 
June  24. 1986. 

[FR  Doc.  88-14656  Rled  6-28-8B;  8:45  am] 
■amta  coK  aii*4>s-H 


lllnoftty  BushMM  Dsvslopincnt 
AQWicy 

[Tranwnltlal  Na  06-1IM9001-O1; 
LD.  Na  06-10-M001-01I 


^       -  -*•—     lltl  ■■111! 

Awnn  iMnoniy 
C«frtar(MBOC) 


ri  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive,  applications  under  its 
Minority  Business  Develc^ment  Center 
(MBDC)  Ptogram  to  operate  ankfflDC 
for  a  three  (3)  year  period,  subject  to 
available  funds.  The  cost  of 
performance  for  the  first  twelve  (12) 
months  is  estimated  at  $194,118  for  the 
project's  performance  period  of 
December  1, 1988  to  Novendwr  30, 1989. 
The  ySBOC  will  operate  in  the  Austin 
Standard  Metropolitan  Statistical  Area 
(SMSA). 

The  first  year's  cost  for  the  MBDC  will 
consist  of: 


Nanw 

Fwlmil 

Www 

FM«ai 

ToW 

Austin  SMSA  „.t. 

818S,M» 

•$29,116 

$194,118 

■  Can  be  •  oowbinllon  of  cash,  IMond  oonMbu- 
ton  and  fees  tor  setvioK 

The  fimdiiig  instrument  for  the  UOSOC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments^  American  Indian 
Tribes  and  educational  institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  (MftTA)  to 
eligible  clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  desi^iated  to  assist  those 
minority  businesses  that  have  the 
higluBst  potienti6l  for  success.  In  order  to 


accomplish  this.  MBDA-sopports  MUX! 
programs  that  can:  Coordinate  and 
broker  public  and  private  Mctor ' 
resources  on  bdiatf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance  (MftTA):  and  serve  as  a 
conduit  of  infotmation  and  assistance 
regarding  minority  business. 

Ai)|riieatibn«  will  be  judged  on  th* 
eiqieriende  bikI  capability  of  the  ftnik 
and  its  stiff  In  addressing  die  needs  of 
tninori^  basinesfe  individuals  ttOd 
or8ani2atioiis;  the  resovces  available  to 
the  firm  ifi  providing  management  and 
fedmical  assistance  CMftTA):  the  firm's 
proposed  approach  to  perfbniificig  the 
work  requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  period  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA,  bas^  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  or  funds, 
and  Agency  {wiorities. . 

OATe  Closing  Date:  The  dosing  d§te  for 
receH>t  of  appUcation  is  Ai^st  8, 1968. 

APDimi.  MBDA-^allas  Regional 
Office,  1100  Commerce  Street,  Suite 
7B23,  Dallas,  Texas  75242-079a 

FOH  WIHTim  INFOMMTIONi  CONTACH 
Deselene  Crenshaw,  Business 
Development  Qeik.  Dallas  Regional 
Office,  214/787-8001. 

SUPPLEMIIfr  ARV  mfOMMTMNE 

Questions  concerning  die  iweceding 
information,  copies  of  application  Idts 
and  applicable  regulations  can  be  «' 
obtained  at  the  above  address. 

A  pre-bid  conference  will  be  held  in 
Dallas  on  July  15, 1968  at  1:00  pm. 
OurferenCe  site  inforination  may  be 
obtained  by  contacting-the  individual 
designated  above. 
Melda  Cabnn* 

Regional  Director,  Minority  Business 
Development  Agency,  Dallas  Regional  Office, 

Sacdm  B— Project  Specifications 

(To  be  completed  by  the  Regional 
Offices)  " 

Project  Idandficatioa 

1.  IVogram  Number  and  UtiiB:  11.800 
minori^  Business  Development 

2.  Pn^ect  Name:  Austin.  MBDC 

.  3.  Project  Identification  Number  06- 
10-89001-40.   -. 


Budget  Pefkid  Durattoo 

1.  Budget  Period  (Chebfc  One):  FirM 
Second Third . 

2.  Start  Date:  December  1.  l9e& 

3.  End  Date:  November  3a  1969. 

4.  Budget  Period  Duration  (Months): 
Twelve  Months. 

Project  Cost 

1.  R^uired  Federal  Funding  (.evel: 
$lM,000m  :V\^:  . 

2.  Minimum  Non-Federal         ':  '^i'^:--" 
Contribution:  $29,ll&0a 

3.  Totat  Pn^ct  Cost:  $194,liaoa 

Project  Mtafanun  PBrfonnaiioa  Goal 
Lewria 

1.  Combined  Financial  Padcage  and 
Procurement  Minimum  Gocd  Level: 

$ia67aooo.oa 

2.  Billable  $M&TA  Minimum  Goal 
Level:  $100,00000. 

3.  Number  of  Clients  Minimum  Goals 
Level:  80. 

Other  hoject  Specifications 

1.  Closing  Date  for  Submission  of  this 
AppUcation:  August  8. 1988. 

2.  Geographic  Specification:  The 
Minority  Business  Development  Center 
shall  oflter  assistance  in  the  gebgraphic 
area  of:  Austin.  'Texas  K^fSA. 

3.  Eligibility  Criteria;  There  are  iKt 
eligibility  ^restrictions  for  this  project   . 
Eligible  applicants  may  indude 
incfividuals,  non-profit  organizatfons, 
for-profit  firms,  local  and  state- 
governments,  American  Indian  tribes 
and  educational  institutions. 

4.  Budget  Period:  The  competitive 
award  period  will  be  for  approximately 
three  (3)  years  consisting  of  4hree  (3) 
separate  budget  periods.  Performance 
evaluations  will  be  conducted,  and 
funding  levels  will  be  established  for 
each  of  three  (3)  budget  periods.  The 
MBDC  will  receive  continued  funding, 
afier  the  initial  competitive  year,  at  ^e 
discretion  of  MBDA  based  upon  the 
availability  of  funds,  the  MBDC's 
performance  and  Agency  priorities. 
(FR  Doc.  88-14619  Piled  e-2fr-«8: 8:45  am] 
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OavalopnMnt  Cantsr  (MBDC) 


r.  The  Minority  Business 
Development  Agency  (MM}A) 
announces  that  it  is  SfoJidting 
competitive  applications  under  its 
Kfinority  Business  Development  Center 
(MBDC)  Pro9«m  to  operate  an  KOBHDC 
for  a  three  (3)  year  period,  subject  to 
available  funds.  The  cost  of 


performance  Ibr  the  Grat  twelve  (12) 
moothfriB  eaM|nat^  at  $210,776  for  the 
project's  psrnirinanee  period  of 
December  1, 1988  to  Novismber  30, 19B9. 
The  MBOC  wdil  operate  io  the 
Brownsville  iliandard  Metropolitan 
Statistical  Ai^a  (SMSA). 

The  first  y^^'s  cost  for  the  MBDC  will 
consist  o^ 


BrowrwvWe 
SMSA : 


$184,260 


Non- 


>  $32,516 


Total 


$216,776 


■  Can  be  a  cofibinaiion'of  cash,  jn-l(iind  contrtw- 
tion  and  Im»  f  or  B  Mvtce. 

Hie  funding!  instrument  for  the  MBOC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  slate  govf^meiits,  American  Indian 
Tribes  axid  eq^catiooal  institutions. 

The  MBDCi^ill  provide  management 
and  technical  Assistance  (M&TA]  to 
eligible  clienl)^  for  the  establislmients 
and  operation  iof  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  busiriesses  that  have  the 
highest  potenjtjal  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBOC 
programs  that  jean:  Coordinate  and 
broker  public!  f  nd  private,  sector 
resources  on  behalf  of  minority  .,;    •:, ,. 
individuals  aw  firms;  offer  them:^  {dl 
range  of  managetnent  and  technical 
assistance  (MftTA):  and  serve  as  a 
conduit  of  infprmation  and  assistance 
regarding  minority  business. 

Application)  will  b6  judged  on  the 
experience  aii^  capability  of  the  Hrm  • 
and  its  staflf  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance  (M&TA);  the  firm's 
proposed  approach  to  perfoniiing  the 
work  requireinents  include  in  the 
application;  and  the  firm's  estimated 
cost  for  provitang  such  assistance.  It  is 
advisable  that  [applicants  have  an 
existing  offic^  in  the  geographic  region 
foir  which  theviare  applying. 

The  MBDCMrill  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  fpnding  for  the  project 
should  continMb.  Continued  funding  will 
be  at  the  disct^tion  of  MBDA,  based  on 
such  factors  a|a|  an  MBDCs  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  p  riorities. 
CUKMNQ  OATI  'Ithe  closing  date  for 
receijpt  of  9pp  ijcation  is  August  8. 1988. 
AOQMPtt:  MBDA— Callaa  R^nal 
Office.  1100  C  vnmerce  Street,  Suite 
7B23.  OaDas. '  j^xas,  75242-0790. 


ran  RMTNEM  MRNnUTlbN  CONTApt: 

Deselene  Crenshaw,  Business - 
Devekipment  Clerk,  dallas  Regional 
Office.  214/7B7-W011    ^^    i/ 

•mytgnJEWTAiiY  mrotmkrm. 

Questions  concerning  the  preceding  . 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

A  pre-bid  conference  will  be  held  in 
Dallas  on  July  15. 1^  at  1.-00 1^: 
Conference,  site  information  may  be 
obtained  by  contracting  the  individual 
designated  above. 
MMda  Cabran, 

Regional  Director.  Minority  Busineia 
Development  Agency,  Dallas  Regional  Office. 

Sacdon  B— Project  Specifications 

(To  be  copapleted  by  the  Regional 
Offices)     ■-'-■■: 

Project  IdentiflcBtibn 

1.  I^o^am  Number  and  Title:  11.800 
Minority-Business  Development. 

2.  Project  Name:  Brownsville,  MBDC. 

3.  Project  IdentiHcation  Number  06- 
10-89002-01, 

Budget  Period  Duration 

1.  Budget  Period  (CheckOne):  First 
Second Third . 

2.  Start  Date:  December  1.  lOOa 
3;  End  Date:  November  3a  1988. 

4.  Budget  Period  Duration  (Mondts): 
Twelve  Months. 

Project  Cost 

1.  Required  Federal  Funding  Level: 
$184,260.0a 

2.  Minimum  Non-Federal 
Contribution:  $32,516.00. 

3.  Total  Project  Cost:  $216,776.00. 

Project  Minimum  Performance  Goal 
Levels 

1.  Combined  Financial  Package  and 
Procurement  Minimum  Goal  Level: 
$11,920,000X100, 

2.  Billable  M&TA  Minimum  Goal 
Level:  $112,000.00. 

3.  Number  of  Clients  Minimum  Goal 
Leveh89. 

Other  Project  Specifications 

1.  Closing  Date  for  Submission  of  this 
Application:  August  8, 1988. 

2.  Geographical  Specification: 'ty^e 
Minority  Business  Development  Center 
shall  o^er  assistance  in  the  geographic 
area  of: 

3.  Eligibility  Criteria:  There  are  no 
eligibility  restrictions  for  thia  project. 
Eligible  applicants  may  include 
individuals,  non-profit  organizations, 
for>profit  firms,  local  and  state 
governments,  American  Indian  tribes 
and  educational  institutions.        .         . 


.   4.  Aue^fi^r/od' The  competitive 
award  period  will  be  for  approximately 
three  (3)  years  consisting  of  three  (3)^ 
separate  budget  periods.  Performance  . 
evaluations  will  be  conducted,  and 
funding  levels  wiU  be  established  for 
each  of  three  (3)  budget  periods.  The 
MBDC  will  receive  continued  funding, 
after  the  initial  competitive  year,  at  the 
discretion  of  MBDA  based  upon  the 
availability  of  funds,  the  MBDCs 
performance  and  Agency  priorities. ' 
\¥K  Doc.  8a-14620  Filed  6-28-68;  8:45  am) 
IIUJN6  coos  l$1«-2t-M 


[Tranwnittvl  Na  06-10-«M03-01;  Protect 
I.D.  Na  0e-10-<9003-01] 

Corpus  Christi  Minority  BusifMM 
Dovetopmofit  Cantor  (MBDC) 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  three  (3)  year  period,  subject  to 
available  funds.  The  cost  of 
performance  for  the  first  twelve  (12) 
months  is  estimated  at  $216,776  for  the 
project's  performance  period  of 
December  1, 1988  to  November  30, 1989. 
The  USBOQ  will  operate  in  the  Corpus 
Christi  Standard  Metropolitan 
Statistical  Area  (SMSA). 

The  first  year's  cost  for  the  MBDC  will 
consist  of: 


Name 

Federal 

Non- 
Federal 

Total 

Corpus  Christi 
SMSA 

$164,260 

.1 

'$32,516 

L  _. 

$216,776 

■  Can  be  a  combination  cff  cash.  ir>-Wnd  contribu- 
tion and  fees  for  service. 

The  funding  instrument  for  the  MBE)C 
will  be  a  cooperative  agreement  and 
<  competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  slate  governments,  American  Indian 
Tribes  and  educational  institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  (M&TA)  to 
eligible  clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  Coordinate  and 
broker  public  and  private  sector 
resourees  on  behalf  of  minority 
individuals  and  fimis:  off'er  them  a  full 
range  of  management  and  technical 
assistance  (M&TA);  and  serve  as  a 
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conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resources  available  to 
the  &Tn  in  providing  management  and 
technical  assistance  (M&TA):  the  firm's 
proposed  approach  to  performing  the 
work  requirements  included  in  the 
application:  and  the  finn's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  whidi  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluatioos  to 
determine  if  funding  for  the  project 
should  cootinue.  Ckmlmued  fuiKhag  wili 
be  at  the  discretioD  of  MBDA.  based  oo 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 
DATE  Closing  Date:  The  closing  date  for 
receipt  of  application  is  August  B,  196S. 

Mtomaa:  MBDA—DeJla*  Regional 
Office,  1100  CoBunerce  Street.  Suite 
7B23.  Dallas,  Texas  7S242-07ga 
FON  RIRTNBI  IMTOnMATIOII,  COMTACT: 

Deseleae  Crenshaw,  Business 
Development  Clerk.  Dallas  Regional 
Office.  214/7e7-«001. 


SimnXMENTARY  I 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

A  pre-bid  conference  will  be  held  in 
Dallas  on  July  15. 1988  at  1:00  PM. 
Conference  site  information  may  be 
obtained  by  contacting  the  individual 
designated  ^bove. 
Melda  Cabrera, 

Regional  Director,  Minority  Business 
Development  Agency,  Dallas  Regional  Office. 

Sectkn  B — ^Project  Specifications 

(To  be  completed  by  the  Regional 
Offices) 

Pnqact  Identification 

1.  Program  Number  and  Title:  11.800 
Minority  Business  Development. 

2.  Project  Name:  Corpus  Christl, 
MBDC 

3.  Project  Identification  Number  06- 
10-89003-01.  ' 

Bodgst  Period  Duration 

1.  Budget  Period  (Check  One):  First  _ 
Second Third . 

2.  Start  Djtf e:  December  1. 1988. 

3.  End  Diste:  Nbveii)j)er  30, 198a 

4.  Budget  Period  Duration  (Months): 
Twelve  Months. 


ProjectCost 

1.  Required  Federal  Funding  Levek 
$184,260^). 

2.  Minimum  Non-Federal 
Contribution:  $32.516J}0. 

3.  Total  Project  Cost:  $216.776i)a 

Project  MIniaaiini  Perfbnnance  Goal 
Levels 

1.  Combined  Financial  Package  and 
Procurement  Minimiun  Goal  Level: 

$ii,92aooaoa 

2.  Billable  SMftTA  Minimum  Goal 
Level:  $112^)0.00. 

3.  Number  of  Clients  Minimum  Goal 
Level:  88. 

Other  PMjecl  Spedfications 

1.  Closing  Date  for  Submission  of  this 
Application:  August  8, 1988. 

.2,  G^ognptiic  ^jecifhatioa:  The 
Minority  Business  Development  Center 
shall  offer  assistance  io  the  geographic 
area  at.  Ckirpiis  Christi,  Texas  SMSA. 

3.  Eligibility  Oriteria:  Tliere  are  no 
eligibility  restridions  for  d^  project 
EttaiUe  applicants  may  incluoB 
in<nvtduals,  non-profit  ocganizatioris, 
for-profit  firms,  localand  state 
governments.  American  Indian  Tribes 
and  educational  institutions. 

4.  Budget  Period.  Hie  competitive 
award  period  will  be  for  approximately 
three  (3)  jrears  consisting  of  three  (3) 
separate  budget  periods.  Performance 
evaluations  will  be  conducted,  and 
funding  fevels  will  be  established  for 
each  of  three  (3)  budget  periods.  The 
MBDC  will  receive  continued  funding, 
after  the  initial  competitive  year,  at  the 
discretion  of  MBDA  based  upon  he 
availability  of  funds,  the  MBDC's 
performance  and  Agency  priorities. 
[FR  Doc  8&-14621  Filed  6-2»-88:  8:45  am) 
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[Transmittal  Na  06-10-89004-01;  Proiect 
I.D.  Na  06-10-89004-01  ] 

El  Paso  Minority  Business 
Development  Center  (ftlBDC) 

summary:  Hie  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Biisfaiess  Devel(qnnent  COiter 
(MBDC)  Program  to  operate  an  MBDC 
for  a  three  (3)  year  period,  subject  to 
avaflabie  funds.  The  cost  of 
performance  for  the  first  twelve  (12) 
months  is  estimated  at  $216,776  for  the 
project's  perfiMfinance  periodof 
December  1, 1968  to  Novesaber  3a  1969. 
The  MBDC  will  operate  in  the  El  Paso 
Standard  Me&opolitan  Statistical  Area 
(SMSA). 

The  fhait  year's  cost  for  the  MBDC  will 
consist  of.    ' 


Name 

Federal 

Norv 
Faderal 

Total 

El  Paso  SMSA....... 

$184,260 

>  $3?,516 

S2ie,778 

■  Can  be  a  combination  cH  cash,  in-ldnd  coniribo- 
tion  and  tees  (or  •aivioe. 

The  funding  instrument  for  die  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  orgairizations.  local 
and  state  governments,  American  Indian 
Tribes  and  educational  institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  (MATA)  td 
eligible  clients  for  die  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
ntebrity  businesses  that  have  the 
highest  potential  for  suocess.  in  order  to 
aooompUsh  dils,  MBDA  sepports  MBDC 
programs  that  can:  Coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
in^viduris  and  firms:  offer  them  a  fuH 
range  of  management  and  technical 
assistance  (MftTA);  and  serve  as  a 
conduit  of  information  and  assistance 
reganfing  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and         j 
organizations;  the  resources  available  tb 
the  firm  in  providing  management  and 
technical  assistance  (M&TA);  the  firm's 
proposed  approach  to  performing  the 
work  requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA,  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

date:  Closing  Date:  Hie  closing  date  Idt 
receipt  of  ai^cation  is  August  6, 1988. 

AOORCSS:  MBOA^-Dallas  Regional 
Offioe,  1100  Commerce  Street.  Suite 
7B23,  Dallas.  TX  7S24Z-0790. 

FOR  FURTIMR  IM*0RMAT10N  CONTACTS 
Desdene  Crenshaw;.  Business 
Development  Clerk.  t)allas  Regional 
Office,  214/767-8001. 

SU^PLKMWiTAWy  RTOHMATION: 

Questions  concerning  the  preceding 
ihformatioB.  copies  i^  application  Idts 
and  aiifilioalile  regulations  can  be 
obtained  at  the  above  address. 
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A  pre-bid  conference  will  be  held  in 
Dallas  on  Ijily  IS.  1988  at  IHM  PM. 
Conference  ^ite  information  may  be 
obtained  b^|contacting  the  iodividual 
designated  above. 
MehkCabnm. 

Regional  Diifbtor.  Minority  Business 
Developmea'^  Agency,  Dallas  Regional  Office. 

Section  B-|?raject  Spedficatkxu 

(To  be  con^eted  by  the  Regional 
Offices) 

Project  Ideatificatioa 

1.  Prograni  Number  and  Title:  11.800 
Minority  BiMiness  Developmept. 

2.  Project  Name:  EI  Paso,  MBDC 

3.  Project!  Identification  Nimiben  06- 
lO-89004-oi; 

Budget  Perilod  Duraticm 

1.  Budget  period  (Check  One):  First  X 
Second L  Third , 

2.  Start  Diate:  December  1. 1988. 

3.  End  Dane:  November  30. 1969. 

4.  Budget!  ^riod  Duration  (Months): 
Twelve  Mo|lths. 

Project  Costj 

1.  Required  Federal  Funding  Level: 
$184,260.       I  « 

2.  Minimi  itD  Non-Federal 
Contribution^:  $32,516. 

3.  Total  F  rpject  Cost  $216,776. 

Project  Minitnum  Performance  Goal 
Levels 

1.  Combii^ed  Financed  Package  and 
Procuremenlti  Minimum  Goal  Level: 
$11.920.000i)b. 

2.  BillabU  3M&TA  Minimum  Goal 
Level:  $112.|)i)a00. 

3.  Numbe  r  of  Clients  Minimum  Goal 
Level:J99. 

Other  Projett  Spedficadens 

1.  Closing  Date  for  Submission  of  this 
Applicatiom  August  8, 1988. 

2.  Geogrcmic  Specification:  The 
Minori^  Btnness  Development  Center 
shall  offer  anistance  in  the  geographic 
area  of:  El  jMso.  Texas  SMSA. 

3.  Eligibit^iy  Criteria:  There  are  no 
eligibility  reMrictioas  for  this  project 
EligiUe  applicants  may  include 
individuals,  jion-profit  organisations, 
fw-profit  finis,  local  and  state 
governments,  American  Indian  tribes 
and  educational  institutions. 

4.  Budget  ^riod:  The  competitive 
award  periaq  will  be  for  approximately 
three  (3)  ye^^  consisting  of  three  (3) 
separate  budket  periods.  Performance 
evaluations  mil  be  conducted,  and 
funding  levcu  will  be  established  for 
eadi  of  thre^(3)  tnic^  periods.  Tlus 
MBPC  will  Nceiye  continidng  funding, 
after  the  ininl  Qompetitiye  year,  at  the 
dipctetion  oiMH) Abased  upon  the 


availability  of  funds,  the  MBDCs 
performance  and  Agency  priorities. 

(FR  Doc.  88-14622  Filed  &-2S-68: 8:45  am] 
MUMQ  OOOE  aS1«-t»4l 

[TtansmttM  Na  06-10-8Mes-Ol:  Proisct 
UX  No.  06-10-«M05-011 

Laredo  Minority  Buebiew 
Devatopment  Center  (MBOO 

SUMMARY:  The  Minority  Business 
Development  Agency  (M^A) 
announces  that  it  is  soUciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  three  (3)  year  period,  subject  to 
available  funds.  The  cost  of 
performance  for  die  first  twelve  (12) 
months  is  estimated  at  $194,118  for  die 
project's  performance  period  of 
December  1. 1988  to  November  30. 1989. 
The  MBDC  will  operate  in  tiie  Laredo 
Standard  Metropolitan  Statistical  Area 
(SMSA). 

The  first  year's  cost  for  the  MBDC  will 
consist  of: 


Name 

Federal 

Non- 
Federal 

Tocal 

Laredo  SMSA..... 

$194,118 

'$29,118 

$194,118 

■  Can  be  a  comMnaHon  cH  cash,  kvkind  conlribu- 
lion  and  taes  for  service. 

Hie  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non> 
profit  and  for-profit  oiganizatioiis.  local 
and  state  governments.  American  Indian 
Tribes  and  educational  institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  (MftTA)  to 
eligible  clients  for  the  establislunent  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  UBBDC 
programs  that  can:  Coordinate  and 
broker  public  and  private  sector 
resources  on  behatf  of  minority 
individuab  and  firms:  offer  them  a  full 
range  of  management  and  tedinical 
assistance  (MftTA);  and  serve  as  a 
conduit  of  faifonnation  and  assistance 
regardhig  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capabiUty  of  the  firm 
and  its  staff  in  adchessing  the  needs  of 
minority  business  individuals  and 
otganizations:  the  resources  availaUe  to 
the  firtn  in  providing  managemmt  and 
technical  assistance  (MftTA);  the  fim's 
proposed  an>roach  to  perfbming  die 
woric  requiirairats  indaded  in  the 
application:  and  the  firm's  estfanated 
cost  for  providing  such  assistance.  It  is 


advisable  that  applicants  have  an 
existing  office  in  the  geopai^c  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  diree  (3) 
year  period  with  pniodic  reviews 
culminating  in  annual  evaluations  to 
determine  Hf  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA,  based  on 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  avaUabUity  of  funds, 
and  Agency  priorities. 

DATE:  Closing  Date:  The  closing  date  for 
receipt  of  application  is  August  8, 1988. 
ADORESS:  MBDA— Dallas  Regional 
Office.  1100  Commerce  Street  Suite 
7B23.  DaUas.  TX  75242-0790. 

FOR  nMTHCR  MTONMATION,  CONTACn 

Deselene  Crenshaw,  Business 
Development  Clerk.  DaUas  Regional 
Office,  214/767-8001. 

SUPPLEMENTARY  NffVRMArrON: 

Questions  concerning  the  preceding 
infonnation.  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  aboVe  address. 

A  pre-bid  conference  will  be  held  in 
'Dallas  on  July  15. 1968  at  1.-00  FM. 
Conference  site  information  may  be 
obtained  by  contacting  the  individual 
designated  above. 
MeMa  Cabrera, 

Regional  Director,  Minority  Business 
Development  Agency,  DaUas  Regional  Office. 

Section  B— Project  Spedfkxtioiis 

(To  be  completed  by  the  Regional 
Offices) 

Project  IdentificadoD 

1.  Program  Number  and  Tide:  11 JOO 
Minority  Business  Development 

2.  Project  Name:  Laredo,  MBDC. 

3.  Project  Identification  Number  06- 
10-89005-01. 

Budget  Period  Duration 

1.  Budget  Period  (Check  One):  First  X 
Second '. Third . 

2.  Start  Date:  December  1. 1968. 

3.  End  Date:  Novembo-  3a  1988. 

4.  Budget  Period  Duration  (Months): 
Twelve  Months. 

Project  Cost 

1.  RequiredFederal  Fading  Level: 
$165,000.00. 

2.  Minimum  Non-Federal 
Contribution:  $2ail8Jn. 

3.  Total  Project  Cost  $194,1184)0. 

Project  hfinimimi  Perfbnnaiice  Coal 

1.  Combined  Financial  Package  and 
ftocureaient  Minimum  Goal  Level: 
$10670.00000. 
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2.  Billable  KttTA  kfinlimiiB  Goal 
Levd:  $1(XMXXUI0. 

3.  Number  of  Clients  Mininum  Goal 
Level:  aa 

Other  project  SpedficatioDS 

1.  CloMBg  Date  lor  SubmiMioa  of  this 
Application:  August  8. 1968. 

2.  Geographic  ^>eG^cation:  The 
Minority  Business  Devdopment  Center 
shall  (^er  assistance  in  the  geographic 
area  of:  El  Paso.  Texas  SMSA. 

3.  Eligibility  Criteria:  There  are  no 
eligibility  restrictions  for  this  project 
Eligible  applicants  may  indnde 
individuals,  non-profit  organizations, 
for-profit  finns,  local  and  state 
governments,  American  Indian  tribes 
and  edttcattonal  institutions. 

4.  Budget  Parioil:  The  competitive 
award  period  will  be  for  approximately 
three  (3)  years  consisting  of  three  (3) 
separate  budget  periods.  Performance 
evaluations  will  be  conducted,  and 
funding  levels  will  be  established  for 
each  of  three  (3]  budget  periods.  The 
MBDC  will  receive  continued  funding, 
after  the  initial  competitive  year,  at  the 
discretion  of  M^)A  based  upon  the 
availability  of  funds,  the  MBDCs 
performance  and  Agency  priorities, 
pit  Doc.  88^14823  Piled  6-20-88;  8:45  am) 
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COMMnTEE  FORTHE 
mPLEMEMTATION  OF  TEXTILE 

Permitting  Entry  olCertain  Cotton 
Textle  Products  Produced  or 
Manufecttved  in  Sri  l.ani(a 

lane  24. 1988. 

AQENCv;  Committee  for  the       . 

Implementation  of  Textile  Agreements 

(OTA). 

ACnoiic  Issuing  a  directive  to  the 

Commissioner  or  Castmns  permitting 

entry  of  certain  shipments. 

EFFECTIVE  DATE:  July  5.  igsa 

Audiority:  E.O.  Order  11651  of  March  3, 
1972.  as  aneoded:  Sec  2M  of  the  AgricitlUiral 
Act  of  1858,  as  aaenfed  (7  U.SX1  UG4) 


FOR  FimTHEII  NIFOIWATION  contact: 

Kimbang  Pham,  International  Trade 
Specialist,  Qflice  of  Textiles  and 
Apparel.  U.S.  Department  of  Coounerce, 
(M2)  377-4212.  ' 


A  description  of  the  textile  categories 
in  terras  of  T.8.U.S.A.  numbers  is 
available  in  the  Conelatioo:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  <A  the  United  States 
Annotated  (see  Federal  RagMer  notice 
52  PR  47745.  pubUshed  on  December  10. 
1987.)  Also  see  53  PR  120S3,  published 
on  A(Hil  12. 1968. 
James  H.  Bahh, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Commitlee  tor  llw  Implweatatinn  nf  Texlils 
AgranoMits. 

June  24. 1988 

Commissioner  of  Customa. 

Department  of  the  Treasury  Washit^ton,  00 

20229 

Dear  Mr.  Cominiaaioner  This  directive 
amends,  but  does  not  caoceL  the  directive 
issued  to  you  on  April  7, 1988  bom  the 
Ctiainnan,  Committee  for  the  Impleroentatioe 
of  Textile  Agreements,  which  directed  you  to 
prohibit  entry  into  the  United  States  of  cotton 
textile  products  in  Category  348,  produced  or 
manufactured  in  Sri  Lanka  and  exported 
during  liie  period  )nne  1. 1987  thnwgh  May 
31. 1988  for  which  the  Government  of  Sri 
Lanka  has  issued  an  export  visa.  Visa 
waivers  were  required  for  these  shipments. 

Effective  on  fuly  5, 1968,  yo«  are  directed  to 
permit  entry  of  shipments  of  Category  348. 
exported  during  the  period  June  1, 1987 
through  May  31, 1968.  which  are 
accompanied  by  an  export  visa  issued  by  the 
Government  of  Sri  Lanka  on  or  after  )une& 
1988. 

'  Visa  waivers  shall  coatiiuie  to  be  requifed 
for  shipnents  of  Category  348.  exported 
during  the  period  ]une  1. 1987  through  May 
31. 1988.  w^ich  are  accompanied  by  visas  by 
the  Govenunent  of  Sri  Lanka  prior  of  June  1^ 
igea 

The  Committee  for  the  fanptementatiOn  of 
Textile  Agieenents  has  determined  that 
these  acttons  faU  within  tlie  fneign  affairs 
exceptioa  to  the  rulemaking  provisions  of  S 
U.S.C.M3(aXl). 

James  H.  Babb, 

ChoinaqB.CfmuaUleef0rthelmplementaUott 
of  Textile  Agreements. 
[W.  Doc.  88-14632  Filed  6-28-88lB:45  amj 
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import  LMts  fbr  Certain  Cotton.  Wool. 
Men  Hide  nber.SBk  Blend  and  Other 
VegetaMe  FlNrTextilee  and  Tentle 
Products  Produced  or  MamifacttHed  in 
Indoneeiar 
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Shipments  of  Cattgpiy  948,  exported 
during  die  period  fwie  1, 1987  throti^ 
May  31. 1988.  will  be  peqnitted  antcy  if 
accompanied  by  a  valid  export  visa 
issued  by  the  Government  of  Sri  Lanka 
on  or  al^  Iwne  8, 1988. 


June  24.1 

AMNCy:  Committee  for  the         '  '^'^  ;; 

fanplementatlon  of  Textile  Agiewaeirtt- 

(CrfA). 

ACTMNClaeuiag  a  directive  to  the   • 
Commtsiioner  of  Cmtema  establishfaig 
limits  for  a  new  agreement  year. 


EFFECnVTBATt:  July  1. 1988. 

Authority:  Executive  OMer  116$1  of  Marth 
3, 197&  as 'ameade<lk  section  204  of  the 
Agricuhural  Act  oflMe,  as  amended  (7 
U.S.a  18S4) 

FOR^FURTHEll  WFOmiATtON  contact: 

fenulier  Tallarico.  International  Trade 
Specialist  Office  of  Textiles  and 
^parel.  U.S.  Department  of  Commerce, 
(202)  377-^212.  For  infonaation  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
tnilletin  boards  of  each  Customs  port  or 
caU  (202)  535-0480.  For  information  on 
embargoes  and  quota  re-openbigs,  call 
(202)  377-3715. 

sufflementahv  information:  A  copy 
of  the  current  Bilateral  Textile 
Agreement  between  the  Governments  of 
the  United  States  and  Indonesia  is 
available  from  the  Textiles  Division, 
Economic  Bureau.  U.S.  Department  of ' 
State,  (202)  647-1996.  For  the  July  1. 1988 
through  June  30. 1980  period,  the  limits 
for  certain  categories  include  an 
additional  5  percent  for  traditional 
foUdore  products  made  of  handloomed 
fabrics,  as  pftivided  for  in  the 
agreement 

A  description  of  the  textile  categories 
in  terms  of  T3.U.SJV.  oumb««  is 
available  in  the  correlation:  Textile  and 
Apparel  Categories  with  Proposed  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  in  47745,  pubti^ied  on  December  16, 
1987), 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 
only  in  the  impleBMatation  of  certain  of 
its  provisions. 
James  H.  Babb. 

Chairman.  Coamtittee  for  the  Implementation 
ofTextiieAgfeemeatt.. 

Committee  for  tlie  Implementation  of  Textile 
Agreements 

June  24. 198a 

Commissloaer  of  Customs. 
Department  of  the  Treasury.  Washington. 
D.C.  20229 
Dear  Mr.  Commissioner:  Under  the  terms  of 
Secttofl  2>4  of  the  Agiifcultutal  Act  of  1986.  as 
amended  (7  U.8jC  M64).and  the 
Arrangement  Regarding  Intemational  Trade 
in  Tejdiles  dooe  at  Geneva  oo  Oeceml)er  20, 
1973.  as  further  extaaded  on  July  3L 1986: 
pursuant  to  dw  BHatarsI  Cotton.  Wool.  Man- 
Made  Fiber,  Silk  Blend  and  Odier  Vegetable 
Fiber  Textile  Agreement  effected  by 
exdiaqge  of  notes  dated  September  25  and 
October  3.  t98S,  as  anModed,  between  die 
Gowtiunenls  of' tlie  United  States  and  tiie 


P>dwrf  Kn^ilor  I  VoL  SS.  No.  12S  /  Wedneaday.  ]qne  29.  IMS  /  NoBoes 


Republic  ol  WtMBita:  aad  te  aocQidaiice 
with  the  provitoiona  of  Executive  Order  lUSl 
of  March  3, 1^72.  as  amended  you  are 
directed  to  pnhibit.  effective  on  July  1. 1988, 
entry  into  the  UnHed  States  for  oonsuniiition 
and  witbdrsffkl  from  warehouse  for 
consiuaptioDi  ^f  cotton,  wool  man-made  fiber. 
siDc  blend  and  odier  vegetable  fiber  textiles 
and  textile  p^ducts  in  the  following 
categories,  pi^uced  or  manufactured  in 
Indonesia  aiu  exported  duiiog  the  twelve- 
month period  Miioh  begin  m  July  1, 1M8 
and  extends  Itnrough  June  3a  IBM  in  excess 
of  the  fbUowrlag  levels  of  restraint 


Calsgofy 


c«'^r 


Groopt: 
219.  313-416, 317/ 
617/326.  Ml.  334- 
337, 338/ >ia.  340. 
341.347/118,351. 
360-S',4<(5/448. 
604-A*,  4 19/614/ 
615.82SAi>L831- 
W*.635,  1)8/638, 
640,641,  515^46, 
647  and  WD.  ass 


444. 447- 408. 600. 
603.  e04-a*,  60S, 

807.611.1^8-622. 

624.  627-429. 630. 

631-0 '.832-834. 

636.637.1443,644. 

648,65al 

654.860,8B5.68ak 

669. 67a  W1-836, 

838,84a 

850-86% 

86a«s«dFav«t 

342/642. 


345- 
3S0... 


12  Mo  fttstmnt  Mntt 


278.8aS.8r7 


8.087.881 
11.046.543t 
38.571 .766  squwsyeRla. 
17.873.1201 
17.141,088 1 
478,406  donnpaira. 
33.340  dozsn. 
65.753  dozea 
61.267  doeea 
69,326  dozea 
643.148  dOiBa 
440.676  dozea 
600,226  dozen. 
833.711  dozen. 
131.012  dozea 
1,071.914  pounds. 
S1.S15  dozea 
833.711  pounds. 
tS;233.04S  squsre  yads. 
ie.806J01  square  yants. 
774.160  dozen  pairs. 
69.326  dozen. 
621.601  dozea 
435.695  doiea 
1.266.092  dozen. 
410856  dooea 
S20319  dozea 
1.266.463  doiea 


71.879,646 


388-0. 
636. 


651 ..... ....... 

Subgroi4>  o(  Group  N: 
40(M44  Wd  447-469. 
as  a  group. 


12-Mo  fselraiM  Inft 


8SS,088pa«idiL 
8«7754daaaa 
148.068dDzaa 
121,518  dozen. 

3,243,916  square  yards 
equhraient 


366.2040. 


*1n  Category  366-8.  only  T8USA  number 
366.2B4a 

*ln  Category  604-A.  only  TSUSA  nwaben 
310.5049  ai)d310M45. 

*1n  Category  631-W.  ortfy  TSUSA  nuMlMrs 
704.3215.  704.8525,  704.6550  and  704.9000. 

«ln    CalMory    368-0,    only   TSUSA    numtMrs 
365.66157366.1720.  366.1740,  366.2020, 
366.2420,  366.2440  and  36&2B60. 

>  In  Category  369-a  ail  TSUSA  numbers 
366.2640    in    Oalegory    368^    and    365.661i 
366.1720.  366  2020.  366.20«0.  366.2420,  386.2440 
and  366.2860  m  Category  369-0. 

*  In  Calsgriry  fi04-8.  sM  TSUSA  numbers  aacapt 
310.5049  tna  310.6045  in  Cateoay  e04-A. 

'  In  Calsgory  831-8,  a8  T»KA  numbers  except 
704.3215,  ^4.8525,  704.8SS0  and  7O4J000  in  Cat- 
egory 631-W. 

Imports  charged  to  these  categoty  limits  for 
tte  periods  July  1. 1987  thfoitgh  Oeeember  81, 
1987  and  Jaauanr  1. 1888  through  June  sa  1988 
shall  be  chafgwi  against  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  halve  been  exhausted  by 
previous  entries,  such  goods  4iafi  be  subiect 
to  the  levels  set  forth  in  this  directive. 

Hie  foregoing  limits  may  be  adjusted  in  the 
future  under  the  provisions  of  the  current 
bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Indonesia. 

The  conversion  facl^  for  Categories  638/ 
638isl&S. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
-  entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Comnionwealth  of  Puerto  Rico. 

The  Committee  for  the  bnpleraentatioa  of 
Text^  AgreeAeots  has  determined  that 
these  aotioas  fall  withia  the  foreign  affairs 
exoeptioB  to  the  nilefla«kiqg  provisions  of  5 
U.SX1  S53(al(lJ. 

Siacerdy. 
James  H.  Babb. 

Chairman,  Committee  fbrthe  tmplemenUitioa 
of  Textile  Agreements. 
(FR  Doc.  88-14629  Filed  8-28-88;  8:45  am] 


Import  Umitt 
and  Man-Mad* 
Produoad 


Cotton,  Wool 
Jn 


|une  24, 1988. 

MEMCV:  Committee  far  the 
Implemeotatioa  erf  Textile  Agreeiaents 
{OTAJ- 


:  Utdng  a  ^leotive  to  ^m 
Coaniaeioner  «f  Gualems  adjoetiag 

limiU. 

EFFBcnvc  e«Te  fane  311,1908. 


f:  ExecuHre  Order  nesi  of  Mardi 
3, 187S.  OS  uflMnoeQ.  section  288  of  oie 
Agricultural  Act  of  1866,  as  amended  (7 
U.S.CnS4) 

ran  FURTNfR  IMFOWiATlOW  CONTACT 
Jmnifer  TaUarico,  International  IVade 
SpedaSist.  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce, 
(202)  377-421Z  For  information  on  the 
quota  statna  of  these  limits,  refer  to  tlie 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (20^  S3S  9460.  For  information  oa 
embaisoea  and  quota  re-openings,  call 
(202)  377-8715. 

supptENmriynr  mformation:  The 
current  limits  for  Groups  I  and  II  and 
Categories  315  and  625/626  arc  being 
incrraaed  for  canyover,  and  the  limit  for 
Group  n  is  also  being  increased  for 
swing.  The  limit  for  Group  1  is  beic\g 
reduced  accordii^^y.  The  limits  for  the 
July  1. 1987  throu^  December  31, 1987 
period  are  being  reduced  accordingly 
(the  limit  for  Category  614  was  adjusted 
in  a  previous  directive). 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  munbers  is 
available  in  the  Correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (aee  Federal  Bagiater  notice 
52  FR  47745,  published  on  December  16, 
1987).  Also  see  52  FR  24504.  published 
on  July  1. 1987:  52  FR  49465  and  52  FR   ' 
49468,  published  on  December  31. 19B7: 
and  53  FR  11327,  published  on  April  6, 
1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
RonaklLLsviB, 

Acting  Chairman,  Committee  for  the 
loipiementatioa  of  Textile  Agreements. 

Committeo  ior  the  ImpleiiMatatioD  of  TextSe 
Agieanwts 

June  24,1968. 

Commissioner  of  Costoms. 
Department  of  the  Treasury,  Washington,* 
D.C2B229 
Dear  Mr.  CooHBissieaer  This  directive 
amends,  bat  does  not  cancel  the  directives 
issued  to  you  on  December  2a  1987.  by  the 
Chairman,  Camssittee  for  (he  im^eaientatioa 
of  Textile  Agreements,  concerning  imports 
into  the  (MIed  States  of  certain  cotton.  «»<oat. 
mannnade  fibei;  sittc  tlleiid  and  other 
vegetable  fiber  (extties  aod  textile  products, 
produced  or  autefaolwvd  in  Indeoesta  and 
exported  during  the  periods  wMdi  tiegaa  oh 
July  1  t8B7e«d  exteiidod  tiaough  December 
31. 1887  and  lamiaiy  1. 1988  and  extends 

throt^fMneaaieaa 

effeea«a«n}uae  Ja  uaadiediiecNwes  of 
December  2a  1987  are  hereby  amended  to 
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adjust  the  limits  for  the  following  categories, 
as  provided  under  the  terms  of  the  current 
bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Indonesia. 


Calegofy 


Group  I 

Sut)level  in  Group  I: 

315 _. 

Group  II 


Adjusted  e-nw  Nmit  ■ 

July  1. 19e7-Oec  31. 

1967 


110.104.632  square 
yards  equivalenL 

7,985,483  square  yards. 
31,970,275  square  yards 
aquMalent 


■  The  liinits  have  fxM  tMen  adjusted  to  account  for 
any  wnports  exported  after  June  30, 1987 


Adjusted  6-mo  limit' 

Category  Group  1: 

Jaa  1.  1988-June  30. 

1968 

219,  313-315,  317/ 

148,992,019  squwe 

617/326.  331,  334- 

yards  equivalent. 

337,  338/339.  340, 

341.  347/348,  351, 

369-8*.  445/446, 

604-A>,  613/614/ 

615,  625/626,  631- 

W«,  635,  638/639. 

640,  641,  645/646. 

647  and  648,  as  a 

group. 

SuWeveis  in  Group  1: 

315 

9.425,024  iquare  yards. 

625/626 

Group  II: 
200-218,220-239. 

11.511,502  square  yards. 

37,387.467  square  yards 

300,  301, 330.  332. 

equivalent. 

333. 342/642.  345. 

349.  350.  352-354. 

359-363.  38&-0». 

369-0*,  400-444, 

447-469,  600-603. 

604-0 ',606,  607, 

611,618-624,627- 

630,  631-0  •,632^ 

• 

634,  636. 637.  642- 

644,649-654.659- 

670  and  831-«59. 

as  a  group. 

>  Ttte  Kmits  have  noft)een  adjusted  to  account  for 
any  imports  exported  after  Ocember  31. 1967. 

*ln  Category  369-S.  only  TSUSA  nun4>er 
366.2840. 

*ln  Category  604-S,  only  TSUSA  numbers 
310.5049  and  310.6045. 

<ln  Category  631-W.  only  TStiSA  numbers 
704.3215.  704.8525.  704.8550  Md  704.9000. 

*ln  Category  369-0.  only  TSUSA  numbers 
3e5«61S.  366.1720.  366.1740.  366.2020.  366.2040. 
366.2420. 366.2440  and  366.2860. 

•m  Cateopry  368-0.  all  TSUSA  nunten  except 
365.6615.  3M.1720.  386.1740.  366.2020.  366^2040^ 
366.2420.  366.2440  and  366.2860  in  Category  369- 
O;  and  366.2840  in  Category  36»-S. 

'  m  Caiagoiy  604-0,  aN  TSUSA  numbers  except 
310.5049  and  310.6045. 

•  In  CateoHy  631-0.  a>  TSUSA  numbers  except 
704.3215.  704.8525.  704.8650  and  704.9000. 

Goods  exported  in  excess  of  the  adjusted 
limits  fw  the  July  1, 1987  through  December 
31. 1987  period  shall  be  cfaaiged  to  the 
corresponding  limits  of  January  1, 1988 
throu{^  June  30, 1988  period. 

The  Committee  for  the  Implementation  of 
the  Textile  Agreement*  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  previsions  of  5 
U.S.C  563(aHl). 


Sincerely, 
Ronald  I.  Levin. 

Acting  Chainnan.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  88-14630  Filed  6-28-88;  8:45am] 
BIUJNG  CODE  M10-«MI 


Amendment  and  Adfutlment  Of  Import 
Limits  for  Certain  Cotton  and  Wool 
Textile  Producte  Produced  or 
Manufactured  in  Uruguay 

June  24, 1988. 

AQCNCV:  Committee  for  tlie 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
and  adjusting  limits. 

EFFECTIVE  DATE:  Jime  30;  198& 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854) 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  informafion  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 

SUFPLEMENTARY  INFORMATION:  In 

conformity  with  the  interim  category 
system,  the  current  limits  for  Categories 
335, 433, 434. 435  and  442  are  being 
adjusted  under  the  bilateral  agreement. 
These  limits  are  being  further  adjusted 
for  100  percent  Carryover  from  the  Jtily  1, 
1987  through  December  31, 1987  period. 
In  addition,  Categories  335  and  410  are 
being  increased  by  application  of  swing, 
reducing  the  limits  for  Categories  442 
and  434,  respectively,  to  account  for  the 
swing  being  applied. 

A  description  of  the  textile  categories 
In  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11, 1987). 
Also  see  52  FR  4682a  pubUshed  on 
December  10, 1987;  52  FR  48855, 
piiblished  on  December  28, 1987;  and  53 
FR  2524,  published  on  January  28. 19e& 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursnant 
to  it  are  not  designed  to  implemmit  all  of 
.  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist  > 


only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  L  Lavin< 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  ImplemenUtioo  (rf  Textile 
Agreements 

June  24, 1988  '    . 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
D.C.  20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directives  of 
December  4, 1987,  December  21, 1987  and 
January  25, 1988  concerning  imports  of 
certain  cotton  and  wool  apparel,  produced  or 
manufactured  in  Uruguay  and  exported 
during  the  periods  which  began,  in  the  case  of 
Categories  335, 433, 434, 435  and  442,  on  July 
1. 1987  and  extended  through  December  31, 
1987  and  on  January  1, 1988  and  extends 
through  June  30, 1988;  and,  in  the  case  of 
Category  410,  on  February  1, 1988  and 
extends  through  January  31, 1988. 

Effective  on  June  30, 1988  the  directives  of 
December  4, 1967.  December  21, 1987  and 
January  25, 1988  are  amended  to  include 
amendments  and  adjustments  to  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Uruguay. 


Category 

Adjusted  HcnM ' 
guly  1. 1987- 
Oec.  31. 1967) 

433 

4,744  dozen. 
1  839dQzerL 

434 .         

435 

442 

1 1,726  dozeit 
4,686  dozea 

'  The  limits  have  not  been  adjusted  to  aocoum  lor 
any  imports  Sj^xxted  after  June  30, 1967. 


Category 

Adjusted  fimit' 
(Jan.  1, 1968- 
Juna  30, 1988) 

335 „ „ 

433„™...     

33,518  dozen. 
10,506  dozen. 
18,384  dnzea 
31  974  dozart 

434 :..,.... 

435.... -. ;.     

442 _..;.... 

13  633  dozan. 

'  The  Umit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Oaoember  31. 1988. 


Category 


410. 


Adjusted  limit  ■  (Feb.  1. 
1966-Oan.  31. '"" 


2.292.165  square  yards. 


■The  limits  has  not  bean  adjuated  to  account  for 
any  imports  exported  after  January  31, 1068. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S,C.  5S3(a)(l). 


Rfl^Mw  7  Vol  SSb  lio^  iSSr  fiUdneMiar.  Jom  20. 


Sinoeieljr. 
Ronald  L  Levitt. 

Acting  Chairman,  Committee  for  the 
ImplementatiMofTextihAgreemetitt. 
[FR  Doc  88-^1631  FUed  fr-28-88;  8:45  am] 
MLUNQ  COW  j 


I 


PRODUCT  SAFETt 


[CPSC  Ooc^ril  M-C0004] 

Futon  DMipw,  fnc^  s  Coiponrtion, 


ftoductSdfetjr 


action:  n<»vMoBd  Aooeptmoe  <rf  a 
settlement  k|i*wwiiu*  «nder  die 
FlamnuMej  fUbffos  Act 


ider  requirements  of  16 
CFR  fB05.1^  fte  Commlsdon  miist 
publish  in  Ue  Fadenl  B«^Mar  consent 
agreemenit  Wfaicb  it  provisinmilly 
accepU  uipr  Hn  FlaaiawUe  FaMcs 
Act  PuUknd  faeiow  ia  a  provWooally- 
accepted  ScraeoMirt  Afremnt  wtdi 
Futon  DeMw.  inc., «  corporation,  and 
Donald  |.  nWer.  imfividaally  and  as  an 
officer  of  t&t  corporation. 
date:  Any  i^iterested  person  may  ask 
tiie  CommiMion  not  to  accept  this 
agreement  Uy  filing  a  written  request 
with  tiie  Office  of  the  Secretaiy  by  July 
14.19ea    I 

A00MS9:  persons  wishing  to  comment 
on  this  Settlement  Agreement  should 
send  written  comments  to  the  Office  of 
the  Secrete  ^.  Consumer  I>rodnct  Safety 
Commissic  it,  Washington,  DC  20207. 
FOR  RIRTH^  MFOmiATION  COHTACT: 
Earl  A.  Get«henow,  Directorate  for 
Complianoa  and  Administrative 
LJtigation,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (^)  492-6626. 
SUPfLCfcwrt'AHT  MPOmMTION: 

Dated:  Hia*  23.1888. 
SmIuob  D.  patlB, 
Deputy  SeiMtaay 

Complaiiit  I 

la  AefiMMwofFutoa  Designs.  ln&,  a 
ootpMalled  iMi  OoiuM J.  Biwec. 
indtvkbisliy!  ind  as  «■  afficer  af  FMea 
Designs,  Ina:  CPSC  Docket  No.  88-QnOl 

The  staff  of  the  Consumer  Product 
Safety  Comiinission  believes  that  Futon 
Dcaiytt.  li  fc  a  cotpotaMoB  (heratnafter, 
"Respondc  wTy,^  tdlHect  la  aad  has 
violated  fi  ^vWons  of  the  naanaaafala 
Falirica  A^  aa  aaseMM.  (1*  U^Sf- 110> 
et  sag.:  fie^^naftar,  ^  TPA**);  the 
Federal  IVaide  CooHnissloa  Act.  as 


amended.  (IS  U5.C  41  e<  «e94 
hereinafter.  dwTrCA");  and  the     - 
Standard  for  die  FlaaHndiiUty  of 
Mattresaea  and  Mattress  Pads  (FF  4-72, 
amended).  16  CFR  Part  («32  (hereinafter, 
the  Itfattreas  Standard*!. 

It  appears  lo  the  Cowamiaaion  Croin  die 
information  available  to  its  staff  that  it 
is  in  the  public  interest  to  issue  this 
complaint.  Therefore,  by  virtue  of  the 
authority  vested  in  the  Commission  by 
section  30(b)  of  the  CoBsumar  Itedact 
Safety  Act  as  amendedL^lS  U.&C. 
2078^):  haiainaltar.  die  "CFSA")  die 
Cdmaidaaiaii  iMirauaat  to  aecdoDf  3  and 
5  of  te  FPA.  IS  U.&C  1U2  and  1194. 
and  aecdan  S  of  the  FTCA.  15  U,&C.  4S. 
and  ia  aooordaooa  adth  the 
Commiaaioa'a  Ralea  offtactice  far 
Adjudicative  Pnioeeifi^a.  10CER  tat 
1025.  hereby  issues  this  complaint  and 
states  the  staff's  ikasgst  as  faUaws: 

1.  Kespondent  FutOQ  Deaigna,  Inc. 
(hereinafter,  "Futon  DesigBsl  is  a 
corporadoBocganiMdairiaidstiag 
un<ter  the  laws  of  the  atate  of  . 


2.  Reapoadent  Donald  |.  Kwar  is  an 
officer  of  FUton  fiesigna;  aad  as  auoh.  he 
fomiulatea.  diiecta.  and  eantrols  the 
acts,  practices,  and  policies  of  Ritan 
Designs. 

3.  Respondents'  principal  place  of 
business  is  located  alflOO  W.  Altgeld. 
Chicago.  Ulinois  60614. 

4.  Respondents  are  engaged  in  the 
manufacbuing  for  sale,  sale  and  offering 
for  sale,  in  commerce,  and  has 
introduced,  delivered  for  introduction, 
transported  and  caused  to  be 
transported  in  commerce,  and  has  sold 
or  delivered  after  sale  or  shipment  in 
commerce,  as  the  term  "commerce"  is 
defined  in  section  2(b)  of  the  FFA.  15 
U.S.C.  1191(b),  futon  mattresses. 

5.  Eadi  biton  mattress  identified  in 
paragraph  4  of  the  complaint  is 
comprised  of  "tiddng"  that  is  made  with 
100  percent  cottoa  and  a  "batting"  that 
is  made  with  100  percent  cotton:  and  is 
intended  or  promoted  for  sleeping  upon. 

6.  Each  Futon  mattress  identifiM  in 
paragraph  4  of  the  complaint  is, 
therefore: 

(a)  A  "amttreas"  widdn  dteaseaidng 
of  I  ttS2.1(a)  of  die  Standard  far  die 
FlaflHaahflity  of  Mattrasaes  and 
Mattress  Pads  (FF  4-7Z.  amended).  16 
CFR  lM2.1(a);  «id 

(b)  An  ^^farterior  banishing"  and  a 
"praidacf*  aa  diese  terms  are  defhied  in 
sections  2(e)  and  (h|  nf  the  Fbuaauble 
Fabrics  Act.  as  amended,  15  U.S.C. 
1191(e)  and  (h). 

7.  Respondents  are  sabject  to,  hat 
have  failed  to  ooaaply  yiiA,  the  Ma^ess 
StanttodindMt: 

a.  Reapoodenla  failed  lo  do  die 
prototype  tesdng  reqateed  bf  S 1632^  of 


die  Mattveaa  Standard.  M  CFR  l«32.a: 
and, 

b.  Reapoadanls  failed  to  maintaia  the 
manufactadng  or  teat  apedficatiaa  ar 
test  reoonla  reqaired  by  1 16S2J1(^  at 
dM  Mattnas  Stairfard.  16  CFR 
1632.Sl(c). 

8.  Tile  acta  ny  Reapoodenls  aet  fbrai 
in  paragrapn  7  of  the  complaint  are 
unlawfol  and  conaUtute  an  unfair 
method  of  competition  and  an  imfair 
and  deceptive  practice  in  commerce 
under  the  FTCA.  in  violation  of  section 
3(a)  of  die  FFA.  IS  U&C  1192(a).  for 
whidi  a  cease  and  desist  order  may  be 
issued  ag^ittt  Respondents  pursuant  to 
section  5(b)  of  die  FFA  15  U.S.C. 
lig4(b).  aad  section  45  of  die  FTCA,  IS 
U.S.C45. 

wkanaoBib  the  ptaiMaea  (xmudered, 
theCo— iaajpaherabyiaaueathis 
Complaint  an  the  2Svd  day  of  June,  168& 
in  wddt^dMataffaaeksaBOrder  to 
Cease  aad  Desist  fatan  vldations  of  dw 
FFA. 

E!y  diiection  of  the  Coouniaslon. 
David  ScfaMhsK. 

Asaadala  BueaOiim  Dtactor,  OireotoratefBr 
Complianoe  aiidAdmiaittrative  Litigation. 

Dated:  f«ae2S,n 

Consent  Older 

In  the  matter  of  Futon  Designs,  Inc  a 
corporation,  and  Donald ).  Biwer, 
individually  and  as  an  officer  of  Futon 
Designs.  Inc.:  CPSC  Docket  No.  B&-C0OOI. 

Futon  Designs,  Inc.,  and  Donald ). 
Biwer,  President  of  Futon  Designs,  Inc. 
(hereinafter,  "Respondents"),  800  W. 
Altgeld,  Chicago,  Illinois  60814,  a 
corporation,  enter  into  this  Consent 
brder  Agreement  (hereinafter, 
"Agreement")  with  the  staff  (hereinafter, 
the  "staff")  of  the  Consimier  Product 
Safety  Commission  (Commission] 
pursuant  to  the  procedure  for  Consent 
Order  Agreements  contained  in 
{1605.13  of  the  Commission's  I 

Procedures  for  Investigations. 
Inspections,  and  Inquires  under  die'    I 
Flammable  Fabrics  Act  (FFA).  16  CFR 
Part  1605. 

This  Agreement  and  Order  are  for  the 
sole  {Nizpoae  nf  aettUag  aUegattons  of 
the  sitaff  that  Reapondents  sold  faton 
mattreaaea  tibat  are  aobject  to,  hut  failed 
to  ciwply  with,  die  Flaoua^e  Fahrica 
Aet  aad  the  Standod  far  the 
Flammability  of  Mattresses  and 
Malbeaa  Pads  ^  4-72.  aaMaded) 
(hantaiafiBi;  die  "MadseaaStaadard") 

for^  in  the  ma^dsint  aoooaqnnjdng 
this  AgreenwoL  , 


Fadmd 
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Respondents  and  the  Stoff.Agree: 

1.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  in  tids 
matter  under  the  following  acts: 
Consumer  Product  Safety  Act  (15  U.S.C. 
2051  et  3eq.),  Flammable  Fabrics  Act  (15 
U.S.C.  1191  etseq.),  and  Federal  Trade 
Commission  Act  (15  U.S.C.  41  et  seq.). 

2.  Respondent  Futon  Designs,  Ina 
(hereinafter,  "Futon  Designs")  is  a 
corporation  organized  and  existing 
under  the  laws  of  the  state  of 
Minnesota. 

3.  Respondent  Donald ).  Biwer  is  an 
oRicer  of  Futon  Designs;  and  as  such,  he 
formulates,  directs,  and  controls  the 
acts,  practices,  and  policies  of  Futon 
Designs. 

4.  Respondents  are  engaged  in  the 
manufacture  and  sale  of  futon 
mattresses  with  their  principal  place  of 
business  and  address  located  at  flOO  W. 
Altgeld.  Chicago  Illinois  60614. 

5.  Respondents  are  now  and  have 
been  engaged  in  one  or  more  of  the 
following:  the  manufacture  for  sale,  the 
sale,  or  the  offering  for  sale,  in 
commerce,  or  the  importatioD.  delivery 
for  introduction,  transportation  in 
commerce,  or  the  sale  or  delivery  after 
sale  or  shipment  in  commerce,  of  a 
product,  fabric  or  related  material 
which  is  Vttbject  to  the  requirements  of 
the  Flammable  Fabrics  Act  16  U.S.C. 
1191  et  aeq.,  and  the  Standard  for  the 
FlammabiUty  of  Mattresses  and 
Mattress  Pads  (FF  4-72,  amended),  16 
CFR  Part  1632. 

6.  This  Agreement  is  for  settlement 
purposes  onJy,  does  not  constitute  an 
admission  by  Respondents  that  either  of 
them  have  violated  the  law,  and 
becomes  effective  only  upon  its  final   - 
acceptance  by  the  Commission  and 
service  of  the  incorporated  Order  upon 
the  Respondent 

7.  Each  Respondent  waives  (a)  all  . 
requirements  for  findings  of  fact  and 
conclusions  of  law  in  the  disposition  of 
this  matter,  and  (b)  administrative  and 
judicial  review  of  die  facts  and 
proceedings. 

8.  The  requirements  of  this  Order  are 
in  addition  to,  and-not  to  the  exclusion 
ot  other  remedies  such  as  criminal 
penalties  wdiich  may  be  pursued  under 
section  7  of  the  FPA,  15  U.S.C  1196. 

9.  Violation  of  the  provisions  of  the 
Order  may  subject  each  Respondent  to  a 
dvil  penalty  for  each  such  violation,  as 
detminined  by  a  court  of  law  or  oAer 
adjudicative  authority,  as  prescribed  by 
law. 

10.  The  Commission  may  disclose  the 
terms  of  this  Consent  Order  Agi«ement 

11.  This  Agreement  and  die  Complaint 
accompanyi^  the  Agreement  may  be 
used  in  interpreting  £e  Order.         -    i 


12.  No  agreement  understanding, 
representation  or  interpretation  not 
contained  in  thisAgreement  or  Ghrder- 
may  be  used  to  vary  «r  contradict  (he 
terms  of  the  Order. 

Upon  acceptance  of  this  Agreemmt 
the  Commission  may  issue  the  following 
Order 

Order 


It  is  hereby  ordered  that  Respondents, 
the  successors  and  assigns,  agents, 
representatives,  and  employees  of  die 
Respondents,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  business  entity,  or  through  any 
agency,  device  or  instrumentality,  do 
forthwith  cease  and  desist  from  selling 
or  offering  for  sale,  in  commerce,  or 
manufacturing  for  sale,  in  commerce,  or 
importing  into  the  United  States  or 
introducing,  delivering  for  introduction, 
transporting  or  causing  to  be 
transported,  in  commerce,  or  selling  or 
delivering  after  sale  or  shipment  in 
commerce,  any  product  fabric  or  related 
material  which  fails  to  conform  to  the 
Standard  for  the  Flammability  of 
Mattresses  and  MattKss  Pads  (FF  4-72, 
amended).  16  CFR  Part  1632. 

n  -■'.-■  V'^.r^.^ 

It  is  further  ordered  that  Riiptaidskiii 
conduct  prototype  testing  for  £at^  futon 
mattress  design,  prior  lo  plroduction.  in 
accordance  with  applicable  provisions 
of  the  Standard  for  the  Flammability  of 
Mattresses  and  Mattress  I^s  (F^  4-72, 
amended),  16  CFR  Part  1632. 

/// 

It  is  further  ordered  that  Respondents 
prepare  and  maintain  written  records  of 
the  prototype  testing  specified  in 
paragraph  n  of  this  Order  for  each  fiiton 
mattress  design,  including  photographs 
of  the  tested  fiiton  mattressei.  in 
accordance  with  applicable  provisions 
of  the  Standard  for  the  Flammability  of 
Mattresses  and  Mattress  Pads  (FF4-72, 
amended).  16  CFR  Part  1632.  "'^ 

IV 

It  is  pother  ordered  that  Respondents 
ptepsn  and  maintain  a  written  recofd 
of  the  manofecturing  specifications  of 
each  futon  mattress  prototype  in 
accordance  with  applicable  provisions 
of  the  Standard  for  die  Flammability  of 
Mattresses  and  Mattress  Pads  (FF  4-72, 
amended).  16  CFR  Part  1632. 


It  is  further  ordered  that  Re^iondents 
conduct  prototype  testing  or,  if  - 
appropriate,  obtain  supplier  certiflcation 
to  support  any  sobetitution  <tf  materials 
after  prototype  testing,  in  aooordance 


with  all  applicable  provisioris  of  the 
Standard  fbr  the'Ran^bility  of 
Mattresses  and  Mattress  Pads  (FF  ^72;' 
amended),  16  CFR  Part  1682.    "i-  -  r  =    '- 

yj  ,'■'''  -S    ''■'. 

It  is  further  ordered  that  Respondents 
prepare  and  maintain  a  written  record 
of  the  manufacturing  spedflcations  of  '  ~ 
any  new  ticking  or  tape  edge  material 
substituted  for  those  used  in  the  original 
prototype  testing,  in  accordance  with 
applicable  provisions  of  the  Standard 
for  the  Flammability  of  Mattresses^and 
Mattres&Pads  (FF  4-72.  amended).  16 
CFR  Part  1632. 

VII 

It  is  further  ordered  that  Respondents 
prepare  and  maintain  all  other  records 
required  by  die  Standard  for  die 
Flammability  of  Mattresses  and 
Mattress  Pads  (FF  4-72.  amended),  16 
CFR  Port  l(»2.inchiding:       '  "'^  ■ 

(a)  Records  tp  support  any  detfuinination 
that  a  particular  material  bmer  than  ticking 
or  tape  edge  material  did  not  influence 
ignition  resistance: 

(b)  Ticking  daMification  test  resulto  or  a 
cerdficatioD  from  the  ticking  suppilen 

(c)  Tape  edge  tubstitutioa  test  resttlts: 

(d)  Photo9«phs  of  any  fiiton  mattieu 
tested  for  purpoMt  of  makiag  a  tape,  edge   - 
substitutioo;  And 

(a)  Records  describing  the  disposition  of  all 
failing  or  rejected  prototype  fiitoD  maltressas. 

vm 

It  is  further  ordered  that  Respondents 
shall  forthwith  distribute  a  copy  of  this 
Order  to  each  of  its  operating  cUvisions. 

tx 

It  is  further  ordered  that  Respondents 
shall  within  sbcty  (60)  days  after  service 
upon  them  of  diis  Order,  file  with  die 
Commission  a  report  In  writing,  setting 
forth  in' detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 

X 

It  is  further  ordered  that  for  a  period 
of  ten  (10)  years  from  die  date  this  Order 
becomes  final  within  the- meaning  of  the 
Federal  Trade  Commission  Act 
Respondents  notify  the  Commission  at 
least  thirty  (30)  days  inlor  to  any 
proposed  diange  in  the  way  Respondent 
does  business  which  may  affed  either  of 
their  compliance  obligations  arising  out 
of  diis  Order. 

XI 

It  is  further  ordered  that  die  Consent 
Order  Agreement  is  provisionally 
accepted  pursuant  to  16  fStL  1005.13, 
and  shall  be  placed  on  the  pubUc  record, 
and  the  Commission  dtall-annoance 
provisional  acceptance  of  the  Consent 
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Order  Affvetment  in  the  ConunissionV 
Public  Caleii4«r  and  In  the  Tedaral 
Register. 

Any  agreement,  understanding, 
representatipb.  or  interpretation  that  is 
not  contained  in  this  Agreement  and  in 
the  iqporppi^jted  Order  may  not  be  used 
to  vary  or  contradict  the  terms  of  the 
Order  subsai^ently  issued  by  the 
Conunissiocj.) 

Signed  this  tist  (by  of  March,  IMi. 
Donald  Blwerj  I       '-•''•    ^'■r''     • 

IndiindualfydmasanC^ceTofFatoa 

Designs,  lac..  f\iibh  Deiigns,  Inc.,  900  W. 

AltgerdChiceigo.niinois  00614. 

David  SchmeiUer, 

Associate  Ex^tive  Director,  Directorate  for 

Compliance  aM  Administrative  Litigation. 

Alan  H.  SchMiji, 

Acting  Direct6^  Division  of  Administrative 

Litigation.        [ 

Eari  A.  Gersbcaow, 

Triai  Attorney,  iDivision  of  Administrative 

Litigation,  Cottiseifor  the  Commission  Staff, 

Consumer  Pn^kict  Safety  Commission. 

Washington,  BflC:  20207. 


In  the  mati 
corporation, 
individifolly 
Designs.  Inc.; 


of  Futon  Designs.  Inc.,  a 
id  Donald  ].  Biwer, 
as  an  officer  of  Futon 
Docket  No.  86-0000*. 


Order  and  I^sioo 

The  Com^ssion  having  determined  to 
issue  a  complaint  charging  Respondents 
with  viola tidns  of  the  Flammable 
Fabrics  Actios  amended.  15 iJ.S.C  1191 
et  seq.,  andm  the  Federal  Trade 
Commissioa'Act,  15  U^S.G.  tletseq.. 
and  Respondents  having  been  served 
writh  notice  of  that  determination  and 
with  a  copy  t>f  the  complaint  the 
Commissionjintends  to  issue,  together 
with  a  proposed  form  of  orden  and 

The  Respiiidents  and  counsel  for  the 
CommissiopihaviAg  thereafter  executed 
an  agreem^t  containing  a  conseiQt 
order,,  an  admission  by  the  Respondents 
of  all  jurisdictional  facts  set  forth  in  the 
complaint, «:  statement  that  the  signing 
of  said  agrcl^raent  is  for  settlemlent 
purposes  o^jy  and  does  not  constitute 
an  admissi0h  by  Respondents  that  the 
law  has  be^ti  violated  as  alleged  in  the 
complaint,  atid  all  other  requirements 
for  consent  $rder  agreements  set  forth  in 
§  1805.13  of  the  Commission's  Rules  for 
Investigatic^s,  Inspections  and  Inquiries 
Pursuant  toj  the  Flammable  Fabrics  Act, 
16  CFR  1605,13,  having  been  satisfied; 
and'  I  j 

The  Comttiission  having  considered 
the  agreement  coptaining  a  consent 
order  submiped  by  Respondents  and  the 
Commissio  ii  staff,  the  Commission 
hereby  issu  Ai  its  complaint  in  the  form 
contemi^at »  by  that  agreement,  makes 
the  folloKviog  jurisdictional  findings,  and 
enters  the  ffailowing  order 


Jurisdiction*!  Flndfalgi 

1.  Respondent  F^ton  Designs,  Inc. 
(hereinafter,  "Futon  Designs")  is  a 
corporation  organized,  eristing.  and 
doing  business  under  and  by  virtue  of 
ttie  laws  of  the  fiate  of  Minnesota,  with 
its  principal  place  of  business  located  at 
800  W.  Altgeld.  Chicago,  lUinois. 

2.  Re8p<ndent  Donald  J.  Biwer  is  an 
offio^  of  FUton  Designs;  and  as  such,  he 
formulates,  directo,  ffind  controls  Ae   < 
acts,  practices,  and  policies  of  F^ton 
Desists. . 

3.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  of  the 
subject  matter  of  this  proceeding  and  of 
the  Respondents,  and  the  proceeding  is 
in  the  public  interest. 

Order 

I  ■   ■      -  ' 

It  is  hereby  ordered  that  Respondents, 
the  successors  and  assigns,  agents, 
representatives,  and  employees  of  the 
Respondents,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  business  entity,  or  through  any 
agency,  device  or  instrumentality,  do 
forthwith  cease  and  desist  from  selling 
or  offering  for  sale,  in  commerce,  or 
manufacturing  for  sale,  in  commerce,  or 
importing  into  the  United  States  or. 
introducing,  delivering  for  introduction, 
transportiiiq;  or  causing  to  be 
transported,  in  commerce,  or  selling  or 
delivering  after  sale  or  shipment  in 
commerce,  apy  product,  fabric  or  related 
material  whi(£  fails  to  conform  to  the 
Standard  for  the  Flammability  of 
Mattresses  and  Mattress  Pads  (FF  4-72, 
amended),  16  CFR  Part  1632. 

n 

It  is  further  ordered  that  Respondents 
conduct  prototype  testing^for  each  futon 
mattress  design,  prior  to  production,  in 
accordance  with  applicable  provisions 
of  the  Standard  for  the  Flammability  of 
Mattresses  and  Mattress  Pads  (FF  4~72, 
amended),  16  CFR  Part  1632. 

It  is  fttrther  ordered  that  Respondents 
prepare  and  maintain  written  records  of 
the  prototype  testing  specified  in 
paragraph  U  of  this  Onier  for  each  futon 
mattress  desi^i,  including  photographs 
of  the  tested  ftiton  mattresses,  in 
accordance  with  applicable  provisions 
of  the  Standard  for  the  Flammability  of 
Mattresses  and  Mattress  Pads  (FF  4-72, 
amended),  16  CFR  Part  1632. 

IV 

It  is  further  ordered  that  Respondents 
prepare  and  maintain  a  written  record 
of  the  manufacturing  specifications  of 
eachfiiton  mattress  prototype  in 
accordance  with  applicable  provisions 
of  the  Standard  for  the  Flammability  of 


Mattreises  and  Mattress  Pads  (FF  4-72, 
amended),  16  CFR  Part  1632. 


It  Is  further  ordered  that  Respondents 
conduct  prototype  testing  or,  if 
appropriate,  obtain  suppUv  oerttfication 
to  siqiport  any  substitution  of  materials 
after  proto^pe  testing,  hi  accordance 
widi  ail  aiqplicabl9  provislions  of  the 
Standanl  forth*  Flammability  of  ..      ^ 
Mattresses  ahd  Matttsss  Pads  (FF  4-72. : 
amended).  16  CFR  Part  1632. 

VI 

//  is  further  ordered  that  Respondents 
prepare  and  maintain  a  written  record 
of  the  manufacturing  specifications  of 
any  new  ticking  or  tape  edge  material 
substituted  for  those  used  in  the  original 
prototype  testing,  in  accordance  widi 
applicable  provisions  of  die  Standard 
for  the  Flammability  of  Mattresses  and 
Mattress  Pads  (FF  4-72.  amended).  16 
CFR  Part  1632. 

vn 

//  is  fvuther  ordered  that  Respondents- 
prepare  and  maintam  all  other  records 
required  by  die  Standard  for  the 
FlammabiUty  of  Mattresses  and 
Mattress  Pads<FF4-72,  amended),  16    ■ 
CFR  Part  1632,  standard  including: 

(a)  Records  to  support  ai^  detenttination 
that  a  particular  material  other  than  ticking 
or  tape  edge  material  did  not  influence 
ignition  resistance; 

(b)  Ticking  classiQcation  test  results  or  ■ 
certification  from  the  ticking  supplier 

(c)  Tape  edge  sulutitution  test  results; 

(d)  Photographs  of  any  futon  mattress 
tested  for  purposes  of  making  a  (ape  edge 
substitution:  and 

(e)  Records  describing  the  disposition  of  all 
failing  or  rejected  prototype  futon  mattresses. , 

vin" 

It  is  farther  ordered  that  Respondents 
shall  forthwith  distribute  a  copy  of  this 
Order  to  each  of  its  operating  divisions. 

IX    _ 

It  is  further  ordered  that  Responden  ts 
shall  within  sixty  (60)  days  after  semce 
upon  them  of  this  Order,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 


It  is  further  ordered  that  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final  within  the  meaning  of  the 
Federal  Tirade  CommissionAct 
Respondents  notify  the  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  way  Respondent 
does  business  which  may  affect  its 
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•  coiQpilaiice  ob}ij|BtioiM  arising  o«t  et 
this  Order. 

XI 

It  is  furUier  ordered  that  the  ConMeai 
Order  Agreement  is  provuianaily 
accepted  piuwwBt  to  16  CSHieilKia^ 
and  shall  be  placed  on  the  pvUic  record, 
and  the  CooiaiasioB  shall  annoHiiee 
proviaioBal  acceptaaaoe  of  the  Consent 
Order  Agreeaent  in  the  Conauasian's 
Pnblie  Calendar  and  in  the  Pedanl 
Register. 

So  ordered  by  the  Commission,  this  23rd 
day  of  June,  1967. 

aadyeB.OiH. 

Secretary,  Consumer  ProdactSafaty. 
Commmkm. 

IFR  Doe.  88-14«18  Filed  6-29-88;  8:45  am] 

icoac*ss9-oi-« 


D^ARTMENT  OF  DEFENSE 
OtpartiMnt  of  the  Army 


In  accoidancc  with  section  10(aM2)  of 
the  Fedenl  Advisory  Coanritte*  Act 
(Pub.  L.  SS-W3),  annouBcement  is  made 
of  the  ftritoimg  Cbomrittee  Meeting: 

NameoftheCaBaoitteKAaay 
Scienoa  beard  (AS8). 

Dates  of  Meeting:  18-28  fniy  1888. 

Times  of  Meeting:  0808-1730  bouts 
weekdayii  and  as  needed  on  weeiiends. 

Ploct:  Natienal  Academy  ef  Sciences 
Study  Center.  Woods  Hoie. 
Massachosetts. 

Agenda:  The  Army  Science  Board 
1988  Sumraer  Studies  on  Technology 
buertion  in  Army  systems  and  Array 
Testing  will  meet  for  discussions  of 
cumulative  briefings  received,  and  to 
dewlep  and  write  their  final  reports. 
TWs  meetng  will  be  closed  te  tfie  pebKc 
in  accordance  witii  section  562b(c)  ef 
Title  5,  US.C,  specifically  subparagraph 
(1)  thereof,  and  Title  5.  U.S.C.,  Appen«fix 
2^MibaectionlO(d). 

The  prsfirietuy  and  nonproprietary 
matters  to  be  discussed  are  so 
inextricably  hitertwined  so  as  to 
predode  iq»ening  any  portion  of  the 
meeting,  llie  ASB  Administrative 
Officer,  Sally  Warner,  may  be  contacted 
for  ftirther  information  at  (202)  685-3039 
or6B5-704&  .  . 

SaBf  A.Wawi; 

Adminislnitive  Officer,  Army  Stoence  Board. 
(FR  Doc.  6»-14808FHed«-2»-8e;  8:45  am) 
aaiJNQ  CQK  Sn»4S-M 


DEPARTMENT  OF  EMERQV 
Conchict  of  GmplofMt,  Conflict  qf 


Sectkm  e8l(a)  of  the  Departmeitf  of 
Bna^  OigaoiBatian  Ad  (Ihib.  L.  95-81. 

hereinafter  lefeirad  to  ms  the  "Act") 
prohibits  e  "sup  rniisnui  iii|ilujniu" 
(defined  io  seodao  aoi(a)  of  the  Act)  of 
the  DepartaDMBt  fioB  hnowJBgiy 
recemng  oonpenaatioa  feeoi.  holding 
any  official  relation  with,  or  haviiv  any 
pecuniaiy  interest  m  any  "caei:gy 
concam"  (dtfioed  in  sectiaa  801(b)  of 
the  Act), 

Section  8Q2(c)  of  the  Act  authorius 
the  Secretary  of  Eneqy  to  waive  te 
requirements  of  section  W)2(a)  in  cases 
of  exceptional  hardship  or  where  the 
interest  is  a  pension,  insurance,  or  other 
similarly  vested  interest 

Dr.  Edwin  L  Kugler  is  under 
consideration  for  me  position  of  Chemist 
in  the  Chemical  Sciences  Division  of  the 
Office  of  Basic  Eneigy  Research. 
Department  of  Energy  C^ce  of  Energy 
Researdi.  Tk.  Kugler  has  an  interest  in 
the  Annuity  Plan  of  the  Benefit  Plan  of 
Exxon  Corporatian  and  PartidpaHng 
Affiliates,  as  a  result  of  his  past 
employment  with  Exxon  Research  and 
Engineering  Cenniany. 

It  has  been  establiriied  to  my 
satisfaction  that  requiring  Dr.  Kugler  to 
divest  his  Interests  in  die  Annuity  Flan 
of  the  Benefit  Plan  ^  Exxon  Coiporation 
and  Participating  Affifiates  wotud 
impose  an  exceptional  haidsh4>  on  him, 
and  that  such:  interests  are  vested 
pension  inteeests  within  the  meaning  of 
section  602(c)  of  the  Act.  Accordingly,  I 
have  granted  Dr.  Kugler  a  waiver  of  the 
divestiture  requirements  of  section 
602(a)  of  the  Act.  for  the  duradon  of  his 
employment  widi  the  Department,  with 
respect  to  his  kiterests  in  die  Annuity 
Han  of  the  Benefit  Ran  of  Exxon 
Corpera^bn  and  Paidc^ting  Affiliates. 

In  accordance  with  section  208,  title 
18,  United  States  Code.  Dr.  Ku^er  will 
be  directed  not  to  participate  peii^onally 
and  aubstantiaUy.  as  a  Govcnment 
empk^ee.  in  any  pardcular  matter  the 
outcome  of  which  could  have  a  dkect 
and  predictaUe  efiiect  apoo  Exxon 
CoiporatJenunlaaa  his  supervisor  and 
the  Counselor  agree  ^t  the  financial 
interest  in  the  particular  matter  ia  not  so 
substantial  as  to  be  deemed  Utely  to 
affect  Ac  inteinty  of  dw  services  which 
the  Government  may  eiqwct  of  bias. 

Dated:  June  22. 1988. 
|0an  S.  HhiIuhPoii. 
Secretary  (^Eaargy..' 
(FR  Doc.  88-1416(1  Filed  6-28-88: 8:45  am) 


ENgibilty  lor  Qrant  AvMTd 


r  Departmeht  of  Energy. 

action:  Notice  of  lestrictioo  of 
EEigiUlky  for  grant  award. 


r:  DOE  aniiaunces  diet  ft  plans 
to  award  a  grant  to  the  Univerdty  of 
Soudi  CaroUna-Aiken  (USC^A),  in  die 
amount  of  $780000  for  purduse  <rf 
laboratory  equipment  for  the  new 
science  VivHing  iniiliTr  construction  on 
the  USC-A  campus.  IHnuant  to 
S  eoa7(b)  of  theFlnaaoid  Assistance 
Rules,  10  CFR  Part  eoa  DOE  has 
determined  that  aligttiility  for  this  pant 
award  shall  be  UaOtad  to  die  Univenity 
of  Soudi  Carolina-Aiicen. 

Proamaeai  Request  NmabeKO^ 
88SR18042.000 

Project  Scope:  The  Con£erenGe  Re|>ort 
to  die  FY  1888  Continuing  Resohition. 
desl^ated  Peb.  L.  180-402.  dated 
December  22. 1887.  directed  Iks 
Department  of  Energy.  »i'j»t»»V  River 
Operations  Office,  provide  funds  to 
USC~A  ror  the  purpose  of  purcfaasiitg 
laboratwy  equipment  for  a  new  science 
buildiBg. 

.It  is  die  desire  of  die  DCK  to  assist  in 
providing  laboratory  equipmmt  to 
benefit  the  students  and  faculty,  and  to 

qnalMy  ef  stodmrta  far  e  natioaal  I 
and  techoical  laber  pooL  Hw  ( 
wiU  be  need  far  edaatific  nd 
tedmologfaal  panyams  wUdi  ahould 
generate  a  pod  ef  tacniilaUe  padnates 
suitable  far  fatan  cnqdoyBMBt  at  OCE's 
Savanuli  Rhwr  Flaal.  and  far  odKT 
govemmaat  ngiaciii.  state  agendes  and 
the  private  seder. 

The  DOB  baa  datenained  diat  diis 
award  to  the  USC-A  on  a  restoicted 
eiigibiiity  beats  ia  apptefKiate. 

PON  RHRtRM  NWOMMiTIOH  COHTOCT! 

WiMald  Dl  Sfaipaoa.  Cbtet  Contracts  end 
ftacMiemeat  iwmfn^^  |]^  Dapartaent  of 
Energy.  Savannah  Rivar  Operatioaa 
Office.  PXX  Box  A.  Aikea.  SC  2B801. 
reiqpAoMs;  (80Q  72S-208& 

Itmed  in  Aiken.  SC.  on  Juae  16. 1988. 
P.W.Ka«ar. 

ASaaoger,  Savannah  River  Operatioaa  Office. 
(FR  Doc.  88-14654  Filed  6-28-88: 8:45  am) 


AvaMMRly  Of  tfM  Oraf1 1988  Madoii 
Plan  AmenAiMnt  for  tha  CtvMan 
RadtaMlw  Vtaal*  Itaiaioiiwiil 


Sectiqa  301  of  the  Nuclear  Waate 
Policy  Act  of  1882  (NWPA.  Ftab.  L  97- 


Ragbter  /  VoL  S3.  No.  12S  /  Wednesday,  fupe  29,  1966./  Noticet 


ttS)  leqnittia  die  Secietary  bf  Enetgjr  to 
***  *  *  prepiare  a  onnptefaensive  report, 
to  be  knowrJL'Bs  the  Missioa  Plan,  wUcli 
tAtail  proviu  aB  infonnatfonal  basis 
suffldeM  U  >  permit  tnfonned  dedsiens 
to  be  made  m  canying  out  the  repository 
program  anp  the  research,  development 
and  demontfration  pro-ams  required 
under  this  Ajct"  The  NWPA  farther 
required  the  Secaetaryiio  submit  a  draft 
KfiMion  PfaU  to  Ihe^tates.  Ab  affected 
Indian  Timm,  the  Nuclear  Regidatoiy 
Commission  (NRO,  and  other  Federal 
agencies  fo^ldieir  comments. 

After  incotporating  changes  in 
response  to  odmments  received  on  a 
drdt  versicm  of  the  Plan,  the  . 
Department  jof  Energy  (DOE)  prepared 
and  submitted  the  Mission  Plan  (DOE/ 
RW-005.  JuUe  1985)  to  Congress. 

In  prepaifng  the  Mission  Plan,  the 
Department  k«cognized  that  this  . 
information  base  would  change  over 
time,  requiring  the  Mission  Ffan*  to  be 
revised.  The  fost  such  revision  was  an 
Amendmenijto  anwise  the  Congress,  the 
affected  Stii|es  and  Indian  Tribes,  other 
Federal  agencies,  and  the  public,  of 
significant  OBvelopment  and  new 
in! ormatioii  |n  the  Civilian  Radioactive 
Waste  Madigement  Program.  This 
included:  Sifflificant  recent .  - 
achievemeus  in  the  waste  management 
program:  tm  revised  schedule  for  the 
first  repository,  and  the  intent  to 
postpone  sMEHipecific  work  for  the 
second  repp^itory.  After  incorporating 
changes  in  response  tq  comments 
received  oii  jB  draft  version  of  this 
AmendmeiilL  the  Department  prepared 
and  submitted  the  Office  of  Civilian 
Radioactive.  Waste  Management's 
Mission  Pla»  Amendment  (DOE/RW- 
0128,  June  i^)  to  Congress. 

As  a  result  of  the  passage  of  the 
Nuclear  Wute  Policy  Amendments  Act 
of  1987  (Amendments  Act,  Pub.  L 100- 
203),  the  Department  determined  that 
another  an  andment  to  the  Mission  Plan 
is  necessar  k,  This  draft  1968  Mission 
Plan  Amen  ipnent  has  been  prepared  by 
the  Deparb  lient  so  that,  when  finalized, 
it  will  infomi  the  Congress  of  the 
Department's  plans  for  implementing  the 
new  focus  fer  the  Civilian  Radioactive 
WaftteMaiiiigeraent  Program  that  is 
provided  by  mie  Amendments  Act  It  is 
being  trananiitted  to  States,  previously 
affected  Inman  Tribes,  die  Nuclear 
RegulatorylCommission  and  other 
Federal  agencies,  and  the  public  for 
conmient  m  light  of  the  Amendments 
Act  it  is  alw)  being  transmitted  to 
affected  units  of  local  government 
Cdmments  il^ave  been  requested  by 
August  29. 0968. 

Tiie  Ameildments  Act  streamlines  and 
focuses  tfiei  vaste  management  program 
established  by  the  NWPA.  In  terms  of 


die  Department's  strategies  and  plans 
for  program  impleinentaUon,  the  most 
significant  pmvisidiui  are  die  foUowing: 

•  Sito  charadeilxadoik  for  the  first  -  ~ 
repository  is  timtted  to  one  site  (Yucca 
Mountain  in  Nevada); -^ 

•  Site  characteitKatton  acttviUes  at 
other  sites  were  to  have  been 
terminated  by  March  22, 1988; 

•  Only  one  repository  is  to  be 
developed  at  present; '  -'    "  .  .    '- 

•  A  Monitixed  Rebievi^  Storage 
facility  is  authorized  subject  to  dertein 
conditions;  and 

•  Several  new  organizational  entities 
are  eetabllsfaed  that  Ae  Dqpartmeiit  will 
interact  with  and  support  as  requested. 

Coptes  of  the  draft  Amendment  are 
being  mailed  for  review  and  comment  to 
neatly  7,000  addresses  on  the  Civilian 
Radioactive  Waste  Management 
Program's  mailing  list  who  have 
prbviotuly  expressed  an  interest  in 
receiving  program  documento  and  status 
reports. 

A  copy  of  the  draft  1988  Amendment 
to  the  Mission  Plan  may  be  obtained  by 
contracting  the  Office  of  Civilian 
Radioactive  Waste  Management 
Washington,  DC  office,  or  any  one  of 
die  offices  at  dtetoUowing  addresses: 

U.S.  Department  of  Eneigy,  Office  of 
CivilianRadioactive  Waste 
Management  Office  of  External 
Relations  and  Policy,  RW-4a  1000 
Ind^ndence  Avenue.  SW.,    , 
Washington,  DC  20585,  Tel  (202)  586- 
5722. 

Nevada  Nuclear  Waste  Storage 
Investigations,  Waste  Management 
Project  Office,  U.S.  Department  of 
Enecgy.  Nevada  Operations  Office, 
.niase  2,  Suite  200, 101  Convention 
Center  Ddve,  Las  Vegas,  Nevada 
89109.  TeL  (702)  295-9790. 

Repository  Technology  and 
Transportetipn  Division,  U.S. 
Department  of  Energy,  9B0O  Seudi 
Class  Avenue.  Atgonne.  Illinois  60439, 
TeL  (312)  972-2188. 

Salt  R^io^toiy  Project  Office,  U.S.- 
Depairtment  of  Energy,  110  North  25 
Mile  Avenue,  Hereford,  Texas  79045, 
TeL  (806)  374-232a^ 

Richlanfl  Operations  Office,  U3. 
Department  of  Energy,  Federal 
Building.  825  Jadwin  Avenue,  Room 
63a  Ridlland,  Washington  99352,  TeL 
(509)  376-7601. 
A  copy  of  the  draft  Amendment  to  the 

Misston  Plan  is  also  available  for  public 

inspectioh  at  the  above  offices  as  well 

as  at  the  following  address: 

U.S.  Department  of  Energy.  Public 
Readh^  Room,  Room  lE-206, 1000 
Independence  Avenue,  SW. 
Washington.  DC  20585. 


Coibmento  recdvcd  in  response  to  this  - 
Notice  will  be  available  for  pubHe    - 
inspection  at  the  Public  Reading  Rookn 
in'Washhigton,  DC  at  the  addreu  *  "-"^ 
above. 

issued  in  Washington.  DC  )iuw  23. 198a. 
aiaria«B.Ka]r./ 
Acting  Dir^ctat.  Office  ofCMIJan 
Radioactive  Waste  hkuiagemmL  .,,,.. 
(FR  Dpe.  a|M4&W  llled  e^siBHBP:  MS  «n4^ 
BiujMa  pcuMi  ewit^vM 

AsaiBtMil  Sacralarv  for  Intamational 
Afnen  M|P  Eiwi^Qy  EnMTQMioiM. 

PropoMd  SubM<|iient  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Govermnent  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peacefiil  jUses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  apfHOval  of  die 
following  sale: 

Contract  Number  S-^U-933.  for  the  sale 
of  approximately  15  grams  of  plutonium- 
'240  to  the  Commissioii  of  the  European 
Communities,  GeiA,  Belgium,  for  use  as 
standard  reference  material. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  diet  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
seciulty.  "J 

This  subsequent  arrangement  will   ' 
take  effect  np  sooner  dian  fifteen  days 
after  the  date  of  publication  of  this 
notice.  \ 

For  the  DeiNirtmeot  of  Eneigr. 

Date:  June  22. 1988. 

David  B.WaBar, 

Assistant  Secretary  fbrjatemational  Affairs 
and  Energy  JSmeigencies. 

(FR  Doe.  88-14040  Piled  ft-28-88;  8:4S  am] 


Long  Tannlnilartia  Accaaa  Pdcy 


r:  Bonneville  Power 
Administration  (BPA),  DOE. 

ACnON:  Issuance  of  BPA's  long  term 
intertie  access  policy  and  availability  of 
administrator's  decision. 


;  On  May  17. 1988.  BPA 
finalized  its  Long  Term  Intertie  Access 


atJM ftdmak  lUgbler  /  VoL  53^  No.  12S  /  Wednaaday,  ^all•  S9»  IDM  /  Notion 


Poliqr.  Hie  Long  T«im  lotertie  Access 
Policy  defines  how  the  portian  of  the 
Pacific  NQrthwsit4iadfic  Soutfiwest 
Intertie  ooBfeoDed  by  BPA  will  be  used. 
The  pob'cy  has  been  developed  to 
enable  BPA  to  sell  surplus  power  and 
thereby  assuie  repayment  to  oie  U.S. 
Treasury  for  the  Federal  investment  in 
the  Nordiweet's  power  system;  to 
provide  economical  decMe  power  to 
ccmaaowrs  in  Ae  Rscffie  Norttfweet  and 
California  by  taking  advaotageol  the 
diff^rtmnca  in  electiic  load  Mttyr"ff  ^m^ 
power  resources  in  the  two  regions;  and 
to  provide  surplus  Pacific  Northwest 
energy  to  displace  higher  cost  CaKfemia 
resources.  Under  the  policy,  access  to 
the  bitertie  varies  according  to  the  type 
of  power  sale  involved.  The  jxt^c]/  alio 
contains  piovisioos  to  iinit  access  to  the 
Inteftie  for  utihties  that  build  new 
projects  in  the  Colmnbia  River  Basm 
that  coold  undermine  BPA's  investments 
to  improve  fish  and  wildlife  resources. 

The  environmental  efiiects  of  the 
policy  were  analyzed  in  the  Intertie 
DevdivaeDt  and  Use  Eoviroamental 
bnpact  Statement  (EIS).  The  final  EIS 
was  issued  in  April  1988.  The 
Administrator's  Decision  on  the  Long 
Term  bitertie  Access  PQli<9^  which 
discusses  the  alternatives  considered  by 
^A  in  Teaching  its  decision,  is  available 
upon  request 

IMOC  The  policy  is  effective  as  of  May 
17. 1968.  However,  operational 
implementation  may  take  up  to  10  days 
after  that  date. 


»TiON  contact: 

Mr.  John  Cameran.  BenacviHc  ftmer 
Administiation.  P.O.  Bex  3821.  Portland. 
Oregon  972001  tdqphooe  5(»-230^3380. 
You  may  also  contact  BPA's  Public 
Involvemeirt  office  «t  503-230^2378. 
Oregon  rallen  may  useWO-iSa  8420; 
callers  hi  rjKfnmia.  Idaho,  Montana. 
Nevada,  Utah.  Washington,  and 
Wyoming  may  use  800-M7-6048. 
Information  may  also  be  obtained  from: 

Afr.  George  E.  Gwfamott  Lower 
Columbia  Area  Manager,  SoHe  243, 1500 
Plasa  Ariiding.  15Q0NB.  lrvii«  Street. 
Portland,  Onqgon  97232, 503-230-4551. 

Mr.  Ladd  SatlOB.  Bogene  District 
Manager,  Room  206,  ZU  BastSevantfa 

Avcniia,  Riigpna  Orpgnp  97401,  50g-flft7- 
6052. 

Kfr.  Woyoe  R.  Lee,  Upper  Cohmbia 
Area  Managier,  Room  561,  West  920 
Riverside  Avenue,  Spokane, 
WasUngtoh  90201. 500-456^2518. 

Mr.  George  S.  Eskiidiei  Montana 
District  Manager.  800  Kensington. 
Missoula.  Montana  59807, 4O6-32»-3O0a 

Mr.  Ronald  K.  Rodewald.  Wenatdiee 
District  Manager  P.O.  Box  741. 
Wenatchco.  Waahi^ton«e807.  fflO  fifi? 
4377.  extension  379. 


Mr.  Terence  G.  Bsvelt.  I^lgBt  Sound 
Area  Managec  aoi  Quani  Anno  Ava., 
Suite  4001  Seattle.  Washington  9810»- 
10301  aB6-M2^U0. 

Mr.  Tliooias  V.  WogenholEBr.  Snake 
River  Manager,  West  101  Vojiai,  Walla 
Walla.  Washhigtan  99362. 500-522-6225. 

Mr.  Robert  N.  Laffd.  Idaho  Falls 
District  Manager,  531  Lomax  Street. 
Idaho  Falls,  Uaho  83401. 2a6-523-270& 

Mr.  Thomas  H.  Blankenship.  Boise 
District  Manager.  Room  37«.  550  West 
Fort  Street.  Boise,  Idaho  83724. 208-334- 
9137. 

SUPPUEMCNTAIIV  MTOMMTION: 

Part  L  Bi^fanotfan  of  BPA^ 

imartte  Aoeaaa  PMI^ 

Introduction 

The  Pacific  Nordiwest-Pacific  - 
Southwest  Intettie  began  operation  in 
196a  Confess  authodaed  the 
constraction  of  the  Intertie  to  provide  an 
additianal  market  far  suipius  BPA 
power,  thereby  providing  greater 
Hssuranoe  that  we  wouhl  repay  the  U.S. 
Treasury  for  the  Fedoal  invesiments  in 
the  Nordiwosfo  power  system.  To  the 
extent  there  was  bapodty  excess  to 
Federal  needs.  Congress  also  intended 
that  the  Intertie  aUow  nQ»4Pedcral 
utilities  in  the  Northwest  and  Califoraia 
to  take  advwge  of  the  diverse  load 
patterns  and  resource  types  bet¥veen  the 
two  regions. 

The  present  capabfRty  of  the  Intertie 
is  about  5.200  megawatts  [MW),  3,200 
MW  on  the  two  aRemating-ciBTent  (AC) 
lines  and  2,000  MW  on  the  direct-current 
(DC)  line.  Ownoship  of  die  Intertie  in 
the  Northwest  is  shared  by  S*A; 
Portland  General  Bectric  COnqjany 
(P(^  and  Padfic  Power  A  Ui^ 
Company  (PPftL).  We  provicte  access  to 
all  Norftwest  genciatii<g  otfKties. 
Ownership  in  Calffoniia  is  shared  by 
four  investor-owned  and  nnmidpal 
utilities. 

In  the  early  168tfs.  demand  for  sales 
ow  die  Intertie  ineieased  dmnetioBlly. 
Nearly  every  utility  to  the  Nordnwest 
had  excess  power  to  sril  and  foreouted 
a  sophis  faito  die  next  decade  and 
beyond.  Northwest  ottlities  fioqnently 
filled  the  Intertie  widb^nonfiim  energy 
and  sought  to  nogotiata  long4erm 
transactions  with  Ca^smia.  Mor  to 
1984  and  die  teplementation  of  the 
Interim  tatertfe  Access  Policy  (lAP), 
BPA  lost  significant  revenue 
opportunities  by  allowing  odier  utilities 

Combinad  agsclsotf  (q  dw  Jtorthwe^t 
Preference  Ad,  16 13&C  687.  ttteg.. 
which  ghres  Northwast  utilitiss  a  special 
competitivo  advantngBOver  us;  p) 
oversn^dy  conditions  Jn  Uis  Northwest; 
and  (3)  a  restricted  BMifast  in  CaHfamia 


due  to  Uiritad  ownmaUp  af  the  Intertie 
in  Cafifonua  caosod  us  to  lase  sdes.  We 
wofo  unable  to  make  ow  payments  to 
dieUS.'Aoasary. 

In  1064  wo  implflnMotod  the  Intecioi 
lAP.  fallaioed  by  the  Weor^Toim  lAP  in 
1066.  Ttase  polidea  gnvsmed  occsss  to 
the  intertie  while  we  developed  a  Long- 
Term  Intertie  Aooess  IH>Ucy  (LTlAi^ 

The  LHAP  accomplishes  the  fottowii« 
obisctivBS  «4idi  havegDided  as 
throu^unt  the  praoess: 

1.  11m  LTIAP  assaras  BPA  of  reosonable 
access  to  dw  Intertie  to  seD  bodi  firm 
and  nonnm  energy,  thereby 
eidiandng  OUT  ability  to  repay,  with 
interest  $B  mfion  in  Treasury 
luwwstiiieiits. 

2.  The  pdfcy  is  a  reasonable  and 
effective  means  of  safeguarding  our 
$120  mfl&on  investment  in  fish  and 
wildlife  protection. 

3.  It  >^*»nffln  the  mmpofb^  Amends  of 
non-Federal  utilities  for  hitertie 
access  to  sell,  trrhangf.  or  purchase 
both  fins  power  (tfaroi^  long-term 
contacts)  and  nu^rm  energy 
(through  die  shert-tsm.  spot-maiket), 

4.  It  provides  a  basis  far  poster 
plamfag  certainty  to  utilities. 

5.  It  allows  for  effident  use  of  generating 
reaoonxs  in  dm  Nordiwest  and 
Cafifomio. 

6.  It  spedficaUy  adAesses  competitive 
coneems  between  Cahfdmia  omI  the 


7.  In  doing  ad  of  dys  above,  it  strikes  a 
balance  between  die  Nordi«west  and 
Caltfomfa,  among  generating  and 
nongenerating  u^ies,  other  BPA 
customers,  environmental  interests 
and  Federal  taxpayers. 
Issuance  of  this  polity  eahninates  our 
review  of  comments  submitted  by  over 
150  different  utilities,  regulatory 
agencies  and  interest  groups,  llirough  a 
comUnadon  of  formal  transcribed 
meetings  and  infonnal  '*tt^'«ftiffnB.  we 
have  increased  our  knowledge  of  their 
positions— and  diey  of  ours.  We  have 
twice  appeared  before  the  U.S.  House 
Subcommittee  on  Water  and  Power 
Resources  to  answer  questions 
regarding  the  lAP.  Ihongji  often 
cumbersome  and  lengthy,  the  process 
has  produced  a  policy,  wdiich  addresses 
the  demands  of  all  parties. 

Balancimg  htlenslB 

We  have  been  put  in  die  difficult 
position  of  balancing  the  cmqietii^ 
interests  for  use  of  die  Intertie.  The  sum 
of  thedemands  placed  on  the  Intertie  far 
mceeds  the  fodiity's  ability  to  meet 
them. 

Our  total  rnyiirrmentB  rvttT^mf  rt 
faisist  that  BPA  shoaid  protad  iU 
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their  own 

Califomia 
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Canadian 

ocganizai 

would  pre 

encoi 

harm 


aM 


revenuee  ia  |Mar  to  BialnlaiR  stable 
power  rates  I^imI  to  ttpty  the  UJ&. 
Treasury  in  ^  toe^f  mannr  Ttey 

~L  sbottid  allocate  fim 

I  to  itself  first 
I  that  BPA  would  be  able 
I  power.  Northwest 
ities  seek  a  policy  which 
at  andassuied  access  for 
t  and  Bonfirm  sales. 
)  generally  aigue  for  a 
9WS  diem  unconstrained 
ive  Northwest  and 
.Environmental 
I  soHiort  a  poficy  that 
kt  t&  Intertie  from 
ferelopment  that  would 
1  wildlife  resources. 
Our  main  lOoncem  in  reaching  this 
balanced  pcfllcy  has  been  reoondliitg 
K^A's  need  to  meet  Its  fiscal  obUgaUoBS 
with  these  omer  conu)eting  demands  for 
use  of  the  Iiitertle.  While  BPA  has  the 
discretion  to  implement  the  'Tederal- 
first"  policyj  Supported  by  our  full  . 
requirement  customers,  theLTlAP 
ies  significant  access  to 
I  utilities  for  a  variety  of 
I  wh&e  protecting  M*A  from 

falls, 
^^nable  to  suggest  as 
Enters  did  in  the  public 
process,  thaitJBPA  incur  revenue  losses 
to  be  recovered  tfirough  rate  increases 
to  its  total'4fs|quirements  customers. 
These  .customers  have  a  strong  statutory 
aigument-^kplained  in  the  decision — 
diet  we  sfaowd  adopt  a  Federal-first 
policy  to  mulffiize  Federal  sales  over 
the  Intertie.  \m  relating  Pedterel-first 
we  incur  ani  obligation  to  provide  these 
customers  nirith  rate  stability  ftrough 
alternative  ^ans.  First  among  these 
alternative  teotections  is  die  reservation 
of  Intertie  cuMcity  for  BPA  sales. 
If  the  revf  tue-proteetive  measures 

t  LTIAP  prove  unworkable 
Rtroversial.  die  obvious 


instead  proij 
non^Federa 
transacttoi 
revenue  she 
It  is  not  1 
Califomia  < 


adopted  in 
or  unduly 


remedy  is  nblt  more  access  for  non- 
Federal  utilises.  Instead,  it  is  Federal- 
first  I' 

Formula  AnocaUon 

The  Inter^  accommodates 
transactions  [to  two  distinct  markets. 
SeUefs  of  po^  to  Califtwnla  sell  iin  two 
distinct  nuu^iets.  one  for  long-term 
transaclioBi  tend  one  for  short-term 
sales.  Forauia  AUocation  to  the  LTIAP 
refers  to  Innrae  capacity  ma<le 
available  foU  short-term  sales  of  ene^^. 
We  have  taUBn  a  hard  hiok  at  Formula 
MocationsLis  it  has  been  one  of  tike 
mos4  hotiy  ffbated  issues  througfaottt 
theLIIAPi 

Fonaula 

NearTenn 

(NTIAI^  «f  alloMrttof  «06ees  to  dw 


ilton  aetbod  vsed  in  die 
t  Policy 


Intertie  based  OB  tiiree  poesBile 
condittons.  We  iiavedianged  te 
specifics  efeach.Coadittoa  to  reflect 
critidsais  and  suggesttons  made  on  the 
two  LTIAP  drafts.  Rovisioiis  for 
Condittons  2  and  3  address  diiecdy  tlie 
cantettlto«eaiitf-  competitive  concenis 
between  CaHfonda  and  the  Nertiiwest 

Condition  1 

Condition  1  under  the  NTIAP 
incoipcrated  the  pre-existing  Bxportahle 
Agnsenent  which  expires  on  December 
31. 1968.  Parties  to  the  agreement 
declare  amounts  of  surplus  energy 
availaUe  for  export  at  the  ai^icable 
BPA  rate.  If  total^ledanitioBS  (rf 
exportable  eneigy  exceed  the  available 
Intertie  Capacity  or  the  size  of  tlie 
Pacific  Southwest  market  whichever  is 
smaller,  each  party  to  the  agreement  is 
allocated  access  to  the  smaiUer  amount 
based  on  ite  share  <tf  total  declarations. 

The  1986  draft  LTIAP  proposed  diat 
upon  expiratioa  of  the  Exportable 
Agreement  a  condition  of  spiU  or 
likelihood  of  spill  on  the  Federal 
Columbia  lliver  Power  System  (FCRPS] 
woukl  trigger  Conditton  1.  BPA  and 
Northwest  Schediriing  UtiUties  couM 
declare  surplus  energy  available  for 
export  and  BPA  would  allocate  accees 
to  the  Intertie  based  on  the  ratto  of  each 
declaratifw  to  the  sum  of  all 
declarations  OMihiplied  by  the  availabte 
kitertie  Capacity.  Each  Scheduling 
Utility's  allocatioa  would  be  limited  by 
the  ratio  of  ite  regional  hydroelectric 
capacity  to  the  te4al  regional 
hydroelectric  capacity  of  the  Scheduling 
Utilities  aiulttpiied  1^  the  total  of  aU 
declarations  (the  '^ydro  Cap"). 

We  received  oommente  on  die  1888 
draft  which  led  us  to  revise  Cmidition  1 
to  mirrorthe  Exportable  Agreement 
more  closely.  Under  die  1887  draft  a 
condition  of  spill  or  likelihood  of  spill  on 
the  FCRPS  determined  Condition  1.  BPA 
and  SdiednUng  Utiltiies  could  declare 
surpkis  eneigy  available  for  export  at 
the  applicalMe  BPA  rate  and  receive  a 
share  of  available  Intertie  Capacity 
based  on  the  Hydro  Cap.  To  the  extent 
that  the  market  for  Northwest  energy  at 
BPA's  prioe  was  less  than  the  available 
Intertie  Capacity,  we  allocated  access  to 
the  Intertie  to  equal  that  market 

Generally.  oooiaentetsoB  thel987 
draft  did  not  aigoeagaiBst  Conditton  1 
per  se.  They  fooised  instead  on  ite 
spedfic  provisions.  The  bidk  of  the 
oommente  were  directed  at  the  Hydro 
Ca4>  and  at  allocating  Intertie  capacity 
based  on  the  size  of  the  California 
maikat  radier  dian  dw  sins  of  dw 
Intertie«8p«dty.  in  mspanse  to 
GOBcems  iMted  at  die  fMblto  meetings  to 
JaoMBty  188&  we  proposedas 
altomatiweqondittoal  allocation 


method,  l^e  iniAP  adepto  dds  recent 
proposaL 

TheTrve-Up 

Hie  market  for  power  to  Cahforate  is 
often  less  than  the  availabte  totertte 
capacity  becaase  of  mjnimwn 
generation  raqutremento  to  California. 
As  the  totertie  is  expanded  and 
.  Southwest  utilities  being  on  new 
generation  that  cannot  be  displaced 
with  ^et-maiiEet  purchases,  die 
frequency  of  this  situation  is  likely  to 
grew. 

Hie  1987  draft  aUocated  Intertie 
capacity  based  on  the  size  of  the 
Califomia  market  as  a  protection 
against  revenue  shortfalls.  Analyses 
mdicated  diat  we  would  lose 
approximately  $16.4  million  to  1968  by 
allocating  to  the  Intertie  rather  than  the 
market  lliis  loss  would  decrease  to 
$10.7  million  to  fiscal  year  1992.  Beyond 
1992  the  difference  would  tocreasei 
mainly  due  to  projected  foel  price 
tocreases. 

The  heart  of  the  revenue  problem  is 
the  NordiwMt  Regional  Preference  Act 
16  U.S.C  837,  et  seq^  nvhich  requires  BPA 
to  quote  an  energy  price  to  Nordiwest 
utilities  before  maldng  any  sale  to  the 
Southwest  This  creates  a  problem  to 
which  Nordiwest  utilities,  which  are 
BPA's  conqietitors,  know  our  price— but 
we  do  not  know  their  prices,  to 
Condition  1.  where  the  size  of  the 
Soudiwest  market  is  less  than  available 
totertie  Capacity,  Northwest  utilities  are 
able  to  use  this  information  to  undercut 
the  BPA  price  and  use  their  allocations 
to  reduce  BPA't  hourly  sales  to  a  small 
SouUiwest  market  If  a  "real-time"  BPA 
price  interaction  were  even  possible,  we 
would  slill  be  required  to  announce  our 
new  price  to  the  Nordiwest  Regional 
preference  makes  BPA.  a  "sitting  duck" 
for  ite  competitors. 

Allocating  according  to  the  Califomia 
market  size  would  reduce  BPA's 
vulnerability  by  redudng  the  size  of 
Scheduling  Utility  aUocationi.  This 
provision  came  under  attack,  however, 
fi'om  both  Califbmto  and  Northwest 
parties.  Tlie  alternative  discussed  at  the 
January  27  public  meeting  seemed  to 
allay  ooncenis  regarding  BPA's  marlcet 
control  No  one  dtepales  dut  die 
Regional  Preference  Act  causes  BPA  a 
revenue  dilemnm.  especially  at  tiaMS 
when  we  fooe  spUl  on  the  hydro  system. 
The  true-up  alternative  u  die  least 
intrusive  i 


The  Hydro  Cap 

Bodi  the  1988  and  1987  LHAP  drafts 
allooetod  intartie  capndt)r  based  on  a 
utilily^s  hydroelecMc  capability.  The 
togic  for  the  Hydro  CapjMs  diat  when 
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the  Federal  system  is  spilling  or  likely  to 
spill,  the  maximum  allocation  to  utilities 
with  greater  hydroelectric  resources 
would  increase,  thus  decreasing  the 
probability  of  wasting  the  resources  by 
spilling.  Under  this  provision,  BPA's 
share  of  allocations  would  tend  to 
increase  due  to  its  large  hydroelectric 
capacity. 

Much  of  the  debate  over  the  Hydro 
Cap  focused  on  two  issues.  First, 
removing  the  Hydro  Cap  could  cause 
hydro-based  utilities  to  spill.  Second, 
without  the  Hydro  Cap  utilities  could 
"overdeclare"  by  including  uneconomic 
combustion  turbines  in  their 
declarations  with  no  intent  of  ever 
operating  them. 

Discussion  at  the  January  meetings 
helped  resolve  these  concerns.  When 
the  Federal  hydro  system  faces  spill, 
other  systems  might  not  always  be  in 
the  same  condition.  The  Hydro  Cap 
could  give  disproportionately  large 
shares  of  Intertie  Capacity  to  hydro- 
based  utihties  when  they  may  not  face  a 
threat  of  spill,  while  frustrating  die 
marketing  activities  of  utilities  with 
hydro  and  thermal  resources. 
Fiirthennore,  several  utilities  and  BPA 
indicated  that  if  a  utility  is  facing  spill 
with  access  to  maricet  the  available 
energy  on  the  Intertie,  such  energy  could 
generally  displace  Northwest  thermal 
generation. 

Several  factors  would  help  deter 
overdeclarations.  First,  the  take-or-pay 
feature  of  our  IS-87  transmission  rate 
requires  a  utility  to  pay  for  its  allocation 
whether  or  not  it  is  used.  Second,  BPA 
monitors  declarations  and  is  aware  of 
each  utility's  resources  and  capabilities. 
We  have  not  observed  significant 
overdeclarations  under  past  policies.  , 
Third,  from  time  to  time  we  can  request 
documentation  on  each  utility's 
declaration  as  a  further  insurance 
against  abuse. 

Conditions  2  and  3 

AIlegatio|u  of  anti-competitive 
practices  bnboth  the  northern  and 
southern  portions  of  the  Intertie  were 
made  during  the  debate  over  Formula 
Allocations.  California  commenters 
argue  that  pro-rata  allocations  to  non- 
Federal  ulitities  under  the  LTIAP  would 
tend  to  stabilize  prices  at  levels  higher 
than  those  at  which  sellers  might 
increase  their  total  sales  by  reducing 
prices.  The  Northwest  just  as  logically 
concludes  that  pro-rata  allocations  of 
California  Intertie  capacity  suppress 
prices  below  levels  that  would  prevail  in 
a  market  where  more  buyers 
indepmdently  bid  for  Northwest  energy. 

we  recoffdzed  that  in  implementta^  « 
long-teim  policy  we  must  try  to  resolve 
this  issue  to  meet  the  goals  outlUied  for 


die  LTIAP.  We  dierefore  proposed  in 
section  5(d)  of  die  1987  draft  LTIAP  to  - 
cease  pro-rata  allocations  to  non- 
Federal  utilities  under  Conditions  2  and 
3  after  completion  of  the  third  AC 
Intertie,  provided  anti-competitive 

groblems  in  die  Soudiwest  were  cured 
y  that  time.  This  proposal  was 
discussed  extensively  during  the  public 
meeting  in  January  1968  iand  again  in 
comment  letters,  mainly  from  California 
parties.  The  final  LTIAP  takes  diis 
proposal  a  step  further.  Section  5(d)  now 
ceases  pro-rata  allocations  under 
Conditions  2  and  3  for  an  18-month 
experimental  period. 

We  will  analyze  the  success  or  failure 
of  the  experiment  throughout  its  term. 
We  will  be  particularly  concerned  about 
the  removal  of  restrictions  on 
California's  portion  of  the  Intertie. 
Utilities,  regulators,  and  other  interested 
parties  will  be  encouraged  to  express 
their  views  in  %vriting  and  through 
informal  discussions.  At  least  30  days 
before  the  experiment  ends,  we  will 
issue  a  written  report  on  whether  to 
continue  the  experiment. 

The  experiment  will  work  as  follows. 
Under  Condition  2.  when  the 
declarations  of  BPA  and  Northwest 
utilities  exceed  Intertie  capacity,  we  will 
make  a  pro-rata  allocation  to  BPA  and 
leave  the  remaining  block  of  Intertie 
capacity  available  to  Northwest  utilities 
as  a  whole.  Each  Northwest  utility  could 
then  compete  to  make  sales  to 
Southwest  utilities,  with  no  assurance  of 
any  individual  allocation.  Under 
Conditipn  3,  when  the  declaration  of 
BPA  and  Northwest  utilities  are  less 
than  Intertie  capacity,  BPA  will  receive 
an  allocation  equal  to  its  declaration 
and  Northwest  utilities  will  receive  a 
block  allocation  equal  to  the  sum  of 
their  declarations.  After  regional 
utilities,  U.S.  extraregional  utilitites  and 
then  Canada  have  access  to  remaining 
Intertie  capacity.  During  Condition  3,  we 
expect  significant  competition  whenever 
the  size  of  the  California  maricet  is  less 
than  Intertie  capacity. 

Until  the  experiment  is  in  effect 
Conditions  2  and  3  are  similar  to  those 
in  die  NTIAP  and  die  two  LTIAP  drafts. 

The  LTIAP  retains  pro-rata 
allocations  under  Condition  1. 
I  Allocation  under  Condition  1  appears  to 
be  of  less  concern  to  California 
commenters  than  allocation  during  other 
conditions.  Alternative  Formula 
Allocation  proposals  recognized  the 
importance  of  pro-rata  allocations  when 
die  Northwest  faces  spill  conditions. 
RetNition  of  Condition  1  allocations  will 
(1)  help  assure  non-Federal  utilities  of 
Intertie  access  when  hytfrelogical 
conditions  might  odierwise  force  them 
to  spill,  and  (^provide  an  mforcemiBnt 


mechanism  for  die  Protected  Area 
provisions  described  below. 

Some  commenters  have  suggested  that 
we  allow  access  to  Canadian  utilities 
equal  to  diat  of  Northwest  otilities.  The 
courts,  however,  have  uphdd  oat  policy 
diat  capacity  exceis  to  dur  needs  must 
be  provided  on  a  fair  and 
nondiscriminatory  basis  first  to 
Northwest  utdities.  If  the  Free  Tirade 
Agreement  between  Canada  and  the 
United  States  now  being  considered  in 
Congress  and  the  Canadian  pariiament 
is  implemented,  die  distindtion  between 
U.S.  extraregional  utilities  and  Canadian 
utilities  will  no  longer  be  made. 

Assured  Delivery 

Utilities  seek  firm  access  to  the 
Intertie  Im  long-term  transactions.  The 
LTIAP  refers  to  diis  kind  of  access  as 
Assured  Delivery.  The  earlier  NTIAP  did 
not  provide  for  Assured  Delivery 
service. 

Amount 

The  final  LTIAP  reserves  800  MW  for. 
Assured  Delivery  transactions.  This  is 
an  increase  from  the  420  MW  reserved 
in  die  1088  draft.  BPA  lost  $213  million 
in  fiscal  year  1987;  we  do  not  want  to 
exacerbate  this  problem  with  the  final 
LTIAP.  Given  these  uncertainties,  we 
are  cautious  about  committing  major 
portions  of  the  Intertie  for  long-term 
non-Federal  use. 

Yet  die  800  MW  upper  limit  in  itself  is 
a  fairly  dramatic  departure  horn  the 
past  It  will  facilitate  a  greater  number 
and  variety  of  firm  transactions  than 
before.  Our  studies  indicate  an  annual 
revenue  loss  of  approximately  $0  million 
in  lost  nonfirm  revenue  and  displaced 
firm  power  sales  to  our  public  agency 
customers.  The  revenue  effects  on  BPA 
have  been  quantified  further  in  a  study 
by  the  Pacific  Northwest  Utilities 
Conference  Committee.  The  adverse 
revenue  effects,  offset  by  mitigation 
measures  discussed  below,  have  been 
found  acceptable  by  a  fairly  broad 
cross-section  of  commenters. 

In  the  public  meeting  and  comment 
letters,  most  parties  seemed  satisfied 
widi  die  800  MW  if  we  were  to  consider 
increasing  it  upon  completion  of  the 
Third  AC  project  BPA  will  reassess  die 
800  MW  limit  upon  commercial 
operation  or  termination  of  the  project 

Exhibit  fi  Allocation* 

As  for  the  limits  on  types  of 
transactions.  BPA  is  convinced  of  the 
nvisdom  of  imposl^gjimitations  of  firm 
power  sales.  These  Ifanits  are  shovvn  in 
Exhibit  fl^  dw  LTIAP.  Vrom  die 
standpoints  of  envlnmoieBtal  quality 
and  financial  risks,  it  seems  appropriate 
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to  UbiU  AMiUed  Oeiivay  capacity  to  ths 
amount  of  fimwiipimpfei«a% 
available  in  |tpe  Nordiwett  for  export 


bom  the  1987  draft 
provides  tlMt 
et  may  use  dieir 
B^mounts  for  sales 


sales,  in  a 

policy,  die 

Scheduling 

individual 

or  exchaooek 

The  final  lolAP  does  not  allocate  the 
remaining  3h  MW  of  Asnred  Delivery 
capacity  anjong  Scheduling  Utilities. 
TIrat  amouii|t{«^  be  avaUable  for 
exdiangs  transactions  of  Scheduliiu 
Utilities  on  «jfirst-coflM.  first-served 
basis.         I 

We  have  reached  agreement  (or 
agreement  io  pcindaie)  covering  Ml 
MW  of  Assf  ttd  OeUveiy  service. 
Agreementi^  ndnde  a  ao-year  KB  MW 
firm  power  s  lie  from  Montana  Power 
Company  to  am  AngeleS  Department  of 
Water  and  r  nven  4  41  MW  firm  power 
sale  fromTi  ama  Qty  U^  to  Western 
Area  Power .  Administratis  (WAPA):  a 
45  MW  firm :  wwer  sale  bom  Longview 
Pibra/CowUi  K  County  Public  Udlity 
District  to  w  APA:  and  a  20-year  ISO 
MW  seasoix  1  exchange  between  Tlie 
Washington  Water  Power  Company  and 
Pacific  Gas  «  nd  Elec&ic  Con^Mny.  Eadh 
of  these  agre  sments  accommodates  our 
lost  revenue  concerns  difiiBrently. 

To  allow  I  )r  maximum  use  of  the 
Intertie.  a  ut  lity  granted  Assured 
Delivery  may  shape  its  firm  power  sale 
into  the  momhs  of  September  through 
December  ny  delivering  up  to  1.8  times 
its  Exhibit  B  amount.  During  those  fall 
months,  spqt  market  energy  sales  to  thb 
Southwest  tend  to  be  less  dian  in  the 
spring  whei^lthe  region's  hydroelectric 
dams  are  micire  often  near  or  in  a  spilling 
condition.  If  a  utility  shapes  Assured 
Delivery  enpgy  into  the  fall,  less  firm 
energy  may  be  shaped  into  remaining 
monUis  of  tjib  operating  year  so  that  the 
total  enerW  delivered  does  not  exceed 
its  annualB»iibit  B  energy  maximum 
for  firm  sales. 

4PA  will  j^lso  continue  to  work  with 
Nonsdieduliig  Utilities  to  provide  the 
opportunity!  io  sell  the  output  of  dieir 
generating  rSsources  over  BPA's  faitertte 
capacity.    1 1 

Mitigation  ' ' 

Mitigatiofl|  refers  to  condittons 
imposed  oq  a  utility  for  an  Asaoied 
Delivery  oojrttraci  faUertie  Capacity  not 
avttiiaUe  b^  bPA  becaose  of  Assured 
Delivery  ocntracts  execnted  between  a 
NordiwasI  tpUty  and  aBoudiwest  ntility 
PA  TCvapues  md  inhibit 
'  to  ibake  Its  Treasury 
paymeate^quring  the  operatiag  year 
BPA  oAsB  lUs  poMcar  awailable  to  fidly 
load  tlw  fciMitie.  AsaiMd  Qethraor 
granted  vadf*  ^avA  dtcnasslitooas ' 
wodd  radooe  BPA's  revenues,  thereby 


can  reduce 
BPA's  abUii 


putting  at  risk  onridiyily  ot  meet  our 
obligatioas  to  die  Tfeeasoiy. 

This  fiscal  eoncem  is  in  potential 
conflict  with  die  policy  objitctive 
underlying  dw  800  MW<rf  Assured 
Delivery    assisting  Northwest  utilities 
in  disposing  of  thdr  suiphtses  by  means 
of  loi^tsnn  firm  power  sales  to  the 
Southwest  Strong  ot^ectlen  was 
received  from  our  Motity  Firm  Power 
c»istoeMrs  to  our  absoibing  the  entire 
cost  (tost  revenues)  of  these 
transactioos  and  the  subsequent  passing 
of  the  ooste  to  iiiem  in  increased  rates. 
Caiiforate  and  Worthwest  generating 
utilities  gsnerally  tend  to  agree  diat 
aottefonaofmitijpMiwiisoaeBPA. 
They  questfon  the  level  of  oonvensation 
and  «i«at  praviaions  for  asitigabon 
should  be  iM^nded  in  die  L11AP. 

Hm  UiOdnfi  of  dto  ITIAP  allowed 
Aawiied  Deiivaiy  widMMil  regard  to  the 
adverse  impacto  go  BPA'a  aUlily  to  sell 
firm  power  or  noafirm  energy.  Both  the 
1967  draft  and  dw  LTIAP  impose 
mitigation  upon  udllti«i  with  Assured 
Delivery  oontracte.  Tb»  mitigatiaB 
provisioBS  in  the  LTIAP  provide  only 
partial  compensation  for  the  revenue 
impacte  rasoltiBg  from  transactions,  but 
provide  sufficifnt  assurance  dut  these 
transacttons  over  die  Intertie  wiU  not 
harm  our  revenue  recovery. 

It  would  be  a  false  precision  to  claim 
diat  we  could  develc^  mitigation 
measures  diet  offset  doUar-for-dollar  the 
losses  projected  in  any  20-year  study. 
Assumptions  about  annual  rainfall,  gas 
prices,  aluminom  prices,  and  load 
growth  make  this  exercise  judgmental. 
With  this  limitation  in  mind,  the  LTIAP 
incorporates  the  following  mitigation 
provisions. 

One  mitigation  measure  requires  that 
during  any  hour  in  which  prescheduled 
energy  sales  are  made  under  Condition 
1  and  Condition  2  Formula  Allocation 
procedures,  a  utility  must  deduct  its 
Assured  Delivery  amount  from  its 
Formula  Allocation  amount  The  total 
amount  of  Intertie  access  granted  to 
each  utility  is  equal  to  its  Formula 
Allocation.  If  a  utility's  Assured 
Ddiveiy  amount  is^eater  than  its 
Formula  Allocation,  then  diet  utility 
must  putchase  enough  energy  from  K>A 
or,  during  Condition  1.  other  Northwest 
udUtes  tomake  iQ)  die  difference.  This 
mitigation  moasurs  will  partially  offset 
the  spotHBeriGBt  revenues  BPA  will  lose 
by  granting  Assored  Diriivery. 

Ikider  the  odier mitigation  nwasure.  if 
BPA  has  invoked  Condition  1  or 
CooiHtion  2  Forraoia  AOocatiaas,  cash 
out  pro^sions  of  exchange  contracts 
become  inoperadvai.  Can  ante  allow  a 
Nordiwest  ntdity  to  accept  doUar 
paypieotsMnnSpitdiweettililityin   . 
lieu  of  a<^«al  etegy  retains.  Prahtiiiting 


these  daring  Conditions  1  and  2  has  die 
effect  of  increasing  the  nertit-to-sonth 
capability  of  the  Intertie  when  energy  is 
being  retarned  and  incraeaing  the  size  of 
the  maiiiet  for  BPA  and  Schedule  Utility 
sales. 

The  draft  LTIAP  required  energy 
returns  under  seasonal  exchanges  to  the 
California/Oregon  border  (COB)  or  die 
Nevada/Oregon  border  (N(W).  This  was 
initially  induded  In  the  mitigation 
provisions  for  seasonal  exdjinges. 
However,  BPA  needs  die  certainty  oi 
available  capacity  resulting  from  return 
requiremiento  at  OOB/NCW.  For  diis 
reason,  die  find  LTIAP  inchides  this 
provision  as  a  staiward  requireinent  for 
all  exchwigBS  radier  than  oonsidefing  it 
a  mtttgatlQB  maasure. 

Tlie  LTIAP  ^ao  allows  utilides  die 
opportunity  to  negotiate  hidivtdual 
packitges  of  odtigation  In  addition  to  die 
LTI^'s  stated  mltigatfon  provisions. 
Sudi  case4)y-case  mitigation  packages 
could  be  a  cosdUnatiOB  of  die  above 
ndtigatioh  (Hovtsions  or  could  indude 
benefidd  arrangemente  for  BPA  that 
have  not  been  addressed  in  this  poliqf. 
Our  main  concern  in  any  mitigatton 
package  is  rocoveiy  of  any  q>ot-maiket 
revenne  fosses,  but  we  wUl  dso  be 
lotAdng  at  the  operationd  impacte  of 
anyproposaL 

Extraregfond  Access 

Provisions  in  the  1987  draft  for  firm 
transactions  by  extraregiond  utilities 
required  that  the  utility  must  provide 
some  benefit  to  BPA,  such  as  increased 
storage,  improved  system  coordination 
or  operation,  or  other  consideration  of 
value.  In  addition,  the  utility  must  agree 
to  the  mitigation  provisions  of  the 
policy.  Canadian  utilities  were  required 
to  waif  for  access  until  after  the  Intertie 
was  rated  at  7900  MW. 

In  reconsidering  this  provision  we 
saw  n6  reason  for  denying  Canadian 
utilities  access  for  firm  transactions 
until  after  the  Intertie  is  upgraded  to 
7900  MW  if  Canadian  utilities  are 
willing  to  provide  increased 
coordination  or  other  items  of  value.  - 
lliis  proviskm  of  limiting  Canadian 
access  to  after  an  upgrade  of  tiie  fotertie 
has  been  ddeted  from  the  LTIAP. 

As  with  Pbrmda  Allocation.  BPA 
anticipates  diet  if  the  Free  Trade 
Agreement  te  passed  die  distinction 
between  U.S.  extraregidnal  utffities  and 
Canadian  utiUties  win  not  longer  exist 

Fish  and  Witdlife  Protection 

Protected  Areas 

Tbe  L11AP  prohibite  Intertte  access 
for  new  hidropeojecta  licensed  within 
"protected  aieas"— river  reaches 
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withdrawn  from  hydro  development  due 
to  the  presence  of  wildlife  or 
anadromous  and  high-value  resident 
fifth-  BPA  also  has  designated  areas 
where  we  have  determined  that 
investments  in  habitat,  hatchery, 
passage,  or  other  projects  may  result  in 
the  presence  of  anadromous  fish.  The 
Northwest  Power  Planning  Council 
(Council)  has  proposed  a  protected  area 
pn^am  that  covers  the  entire 
Northwest.  BPA's  designations, 
however,  cover  only  the  Columbia  River 
basin. 

Oiir  fociis  is  on  hydro  developments 
which  will  frustrate  our  investments 
made  in  the  region  to  achieve  the  goals  . 
of  the  Council's  Fish  and  Wildlife 
Program.  The  LTIAP  ensures  that  those 
expenditures  and  existing  productive 
habitat  will  not  be  harmed  by  future 
hydro  developments.  BPA  has 
designated  protected  areas  by  using 
information  collected  throu^  the   ' 
Council's  Hydro  Assessment  Study. 

Under  the  LTIAP,  we  will  consider  the 
Council's  final  protected  area  program 
or  any  revisions  the  Council  may 
include  in  the  future.  We  will  also 
consider  appropriate  state 
comprehensive  river  plans.  The  poliqy 
should  effectively  etinUnate  utilities' 
fears  that  th^  never  kqcw  with 
certahity  whether  a  hyrdo  resource  will 
qualify,  or  continue  to  qualify.,  fen-  ^ccess 
to  the  IntertifB. 

Ilie  LTIAP  does  not  necessarify 
prevent  hydro  development  in  protected 
areas.  However,  the  protected  area 
provisions  will  send  an  unambiguous, 
selfj«nforcing  message  to  VERC  other 
regulators,  and  hydro  developers  that  no 
Intertie  access  will  be  provided  for 
projects  constructed  in  areas  of  greatest 
concern  to  BPA  and  the  Council. 

Enforcement 

If  a  Scheduling  Utility  proceeds  to 
acquire  a  Ucense  or  purchase  pow6r 
from  a  hydro  project  developed  in  a 
protected  area,  BPA  will  reduce  the 
amount  of  that  utility's  power 
transmitted  over  the  Intertie  during 
Condition  1.  Depending  upon  the  size  of 
the  project,  the  reduction  may  affect 
both  Assured  Delivery  and  Formula 
Allocations.  These  reductions  will  take 
place  regardless  of  whether  power  from 
the  protected  area  project  is  actually 
transmitted  on  the  Intertie.  There  is  no 
need  to  trace  power  flo«v8  from  a 
protected  area  resource. 

Projects  not  affiected  by  the  Policy 

For  an  hyrdo  projects  not  affected  by 
BPA's  protected  area  designations,  BPA 
wil  intervene  in  FERC  proceedings  if  we 
determine  that  projects — new  or 
existing,  inside  or  outside  the  Columbia 


Basin— pose  significant  threats  to  our 
fish  and  wildlife  responsiUlities. 

The  provisions  do  not  affect  hyro 
projects  licensed  before  the  effective 
date  of  the  policy.  While  we  recogjiize  a 
potential  for  existing  projects  to  harm 
BPA  fish  and  wildTife  investments,  we 
do  not  believe  there  is  sufficient 
evidence  to  indicate  that  those  projects 
are  presently  operating  contrary  to  the 
CounciTs  Pish  and  Wildlife  Pn^am  or 
that  the  Council  has  been  unable  or 
unwilling  to  implement  Program 
measures  throu^  the  FERC  process. 
Measures  affecting  existing  projects  in 
the  Council's  Program  are  explUiity 
directed  to  FERC  and  state  agencies  for 
implementation. 

We  have  provided  a  limited  procedure 
to  provide  access  to  the  Intertie  in  the 
case  of  a  project  a  developer  believes 
will  contribute  to  the  Council's  Fish  and 
Wildlife  Program  and  BPA  investments. 
However,  our  decision  to  provide  access 
relies  on  a  clear  demonstration  of  the 
benefits  and  a  regional  consensus. 

Finally,  the  LTIAP  creates  a  limited 
I  exception  for  Protected  Area  projects 
that  an  investor-owned  utility  might  be 
forced  to  acquire  under  PURPA.  To 
qualify,  however,  the  affected  utility 
most  puraue  all  legal  remedies  available 
to  avoid  purchasing  the  Protected  Area  - 
project  output 

Part  D.  LoDg-Tana  Intertie  Aooesa  Polkv 
-Govening  lYansactkms  Over  Federally 
Owned  Portioiis  of  the  Pacific 
Nordiwest-Padfic  Southwest  Intertie 

TaUeofCoataDts 

Section 

1.  Definitions 

2.  Intertie  Capacity  Reserved  for  BPA 

3.  Conditions  for  Intertie  Access 

4.  Assured  Delivery  for  Intertie  Access 

5.  Formula  Allocation  Methods 

6.  Access  for  Qualified  Extraregional 

Resources 

7.  Fish  and  Wildlife  Protection 

8.  Other  Enforcement  Provisions 
Exhibits 

A    "Existing  Agreements  for  Intertie 
Capacity" 

B    "Intertie  Capacity  Available  for  Assured  ' 

Delivery"  -  * 

C    "Protected  Areas" 

Section  1.  Definitions 

1.  "Administrator"  means  the 
Administrator  of  Bonneville  Power 
Administration  (BPA)  and  is  used 
interchangeably  with  BPA. 

2.  "Administrator's  Power  Mariceting 
Program"  refers  to  all  mariceting  actions 
talien  and  policies  developed  to  fulfill 
BPA's  statutory  obligations.  These 
actions  and  policies  are  based  on 
exercises  of  authority  to  act  consistent 
with  sound  business  prtnoiples,  to 


recover  revenue  adequate  to  amortixe 
investments  in  the  Federal  Columbia 
River  power  and  transmission  syateqis, 
while  enceiuraging  diversified  use  of 
electric  power  at  U»  lowest  practical 
rates.  In  the  Northwest  the 
Administrator's  Power  Marketing 
Program  covers  K>A's  obligations  to 
provide  an  adequate,  reliable, 
economical  efficient  and 
environmentally  acceptable  power 
supply,  while  preserving  public 
preference  to  Federal  power.  In  the 
Southwest  the  Administrator's  Power 
Marketing  Program  covers  activities  to 
market  suririus  Federal  power  at 
equitable  prices,  while  preserving 
l^onal  and  public  preference  to 
Federal  power,  and  to  assist  in 
marketing  Northwest  non-Federal 
power. 

3.  "Allocation"  means  die  share  of  the 
Intertie  Capacity  made  available  for 
short-term  sales  of  enei^.' 

4.  "Assured  Delivery"  means  firm 
transmission  service  provided  by  BPA 
under  a  transmission  contract  to  wheel 
power  covered  by  a  contract  between  a 
Scheduling  Utility  and  a.Soudiwest 
utility.  Assured  Delivery  contracts  may 
not  exceed  20  yean  in  duration.  The 
service  is  inteituptible  tmly  In  the  eve^t 
of  an  uncontrollaible  force  or  e 
determination  made  pureuant  to 
sections  7  or  8  of  this  policy. 

5.  "Available  Intertie  Capacity"  is 
defined  a>  die  physically  available 
capacity  controlled  by  BPA.  reduced  by 
the  capacity  reserved  under  Section  2  of 
this  policy,  and  the  capacity  necessary 
to  satisfy  Assured  DeUveiy  contracts 
not  subject  to  operational  mitigation 
requirements  under  diis  policy. 

6.  "BPA  Resources"  means  Federal 
Columbia  River  Power  System 
hydroelectric  projects;  resources 
acquired  by  BPA  under  long-term 
contracts;  and  resources  acquired 
pureuant  to  section  ll(b)(6){i)  of  the     « 
Federal  Columbia  River  Transmission 
Systein  Act 

7.  "Exchange"  refers  to  various  types 
of  transactions  that  take  advantage  of 
diversity  between  Northwest  and 
Southwest  loads  through  deliveries  of    . 
firm  power,  at  prespecified  delivery 
rates,  from  North  to  South  during  the 
Southwest's  peak  demands  and  returns 
of  capacity  and/or  energy  from  South  to 
North  during  other  times.  Transactions 
vary  depending  on  the  lag  between 
deliveries  and  returns.  A  "naked 
capacity"  transaction  might  require  off- 
peak  energy  returns  wiUiin  24  hours, 
whereas  a  seasonal  exchange  might  call 
for  firm  power  returns  withm  6  months. 

&  ^'Extraregional  Utilities"  ere 
generating  utilities,  or  divisions  diereof, 
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that  do  pot  pifctvide  retail  electric  servioe' 
and  do  Bot  oWti  or  operate  significant 
amounts  of  geieratfng  capacity  in  dw 
NorthWesL    .  - 

9.  "Poiinulia  AHbcation'' meaiis  the 
process  by  wn|ch  InteHie  Capacity  is 
made  avatlalwfor'diort-tenn  sates  of 
eiietgy.       •  \i'^'  '      ■ 

10.  "Intertiij  means  the  two  SOO-kV 
alternating  ailrent  (AC)  transmission   ' 
lines  and  oneiiooO kV  direct  curreot-  ^ ' 
{Decline,  whiih  extend  fhun'Oregtiiry^ 
into  CaliibnilM  ot  Nevada,  and  any  -  .;<  v  ': 
addidons  dier^to identified  liy BPftn  V - 
PacifufNorthWest-Pactfk  Southwesi v;  . 
Intertielacibt^s. 

11. ''Intertit  iCapedty"  nMute  dM 
North  to  Sdu(H  Ifansmisdon  capadty  of 
the  Intertie  cMitrolled  by  BPA  Uirough 
ownership  or  Contract;  increased  by  >  •■ 
power  schedmed  South  to  North, 
decreased  by  loop  flow,  outages,  and 
other  fectortjdiat  reduce  b*ansmission 
capacity:  and  further  decreased  by 
Pacific  Powers  Light  Company's 
schedules,  uijder  its  scheduling  rights  at 
the  Maliii  substation  (BPA  Contract  Nos. 
DE-MS7»-8WP92299  and  DE-MS7»- 
79BP90091).  !i 

12.  "Mitigaitlon"  refers  to  the 
requirements  Imposed  by  BPA  on  a 
utility  in  retini  for  an  Assured  Delivery 
conteacLMiuation  helps  offset 
operational  4>d  eomomtc  probltais, 
attributable  Id  a  Scheduling  Utility'*  t^'.r- 
firm  power  transaction,  that  inhibit .. .'  '■ 
BPA's  ability  to  generate  revenues.  The 
Mitigation  mpjasuies  specified  in  this 
policy  must  b4  included  in  all  Assured 
Deliveiy  contracts,  unless  a  scheduling 
utility  either  agrees  to  a  specially , 
designed  chd»e  or  negotiates  substi^te 
measures  wiui  BPA  on  a  case-by-case 
basis.  !  1         . 

13.  "Nonstiheiduling  Utility"  means  a 
non-Federal  Horthweet  utility  that  owns 
a  Qualified  Northwest  Resource,  but 
does  not  opeftite  «  generation  control 
area  widiin  Ine  PadBc  Northwest  A 
NonscfaeduliHgUtility  requesting  Intertie 
access  for-its  Resource  mttst  do  «o 
through  the  S4^duling  Utility  (or  BPA) . 
in  whose  ooBtrol  area  the  resource  is 
located.  •"     '     ■ 

14.  "Paeifii  Worthwest"  (or     -.■^■yf-r-f 
"Narthwest'lisdefinedintiie  •  ^-..  — 
Nordiwest  Power  Act,  16  U.S.C.  839b.  as 
the  States  of!  Oregon,  Washington,:and 
Idaho;  the  pi^im  of  Nlontana  west  of 
the  Cont^ieriQal  Divide;  portions  of   ■ 
Nevada,  Utafj,-and  Wyoming  wridiki  the 
Columbia  Rilver  drainage  basin;  and  any 
contiguous  stfyice  territories  <rf  rural 
electric  ooopuatives  serving  inside  and 
outside  die  Picaific  Norfliwest,  not  more 
than  75  air  pules  from  the  areas  referred 
to  above.  th«  were  served  by  BPA  as  of 
December  1,  l96fi. 


U.  'DktitectedkArea'' aoeaas  a  stream 
reach  wtthki-teCohnriiiaRiver 
draiaa9B.basiB  spedeUy  pmtactcd  from 
hydroelectric  devdofHnent  because  of 
the  presence  of  aiifldtomoiis  or  high 

-  vahie  resident  fish,  ikr  wilcflife.  Protected 
areas  may  also  include  stream  teaches 
whidi' oould  support  anadtombus  fish  if 
'  investmeiits  were  made  in  habitat 
hatdieries,  passage,  or  other  protects.  -  - 
:  Ifi.  TQialtfed  &ctraregional        *■  -  •  . 

1' Resource-'' means:         ..  ^     .  . 

v"   (a)  a  geineratMig  unit  located  ^ovtside  : 

i'tfie  Northwest  that  wa»  in jodmnmoial  . 
iq>eration  on  the  efiiecdvie:dateof  dds.'  ^ 
ppUcy.  However,  the  term  exdodes.-    . 

■  perdons  of  unite  covered  as  Qualified 
Northwest  Resources. 

(b)  after  BPA  has  determined  diat  die 
capadty  of  the  Intertiji  is  rated  at 
approximately  7,900  MW,  all  resources 
located  outside  of  the  Northwest  other 
than  the  portions  of  extraregional    ■ 
resources  covered  as  Qualified 
Northwest  Resources. 

17,  "Qualified  Nordiwest  Resource" 
excludes  BPA  Resources,  but  indudes: 

(a)  Resources  located  inside  the 
Nordiwest  that  are  in  cominercial 
operation  as  of  the  efiiective  date  of  this 
policy.  ■ 

(b)  Scheduling  Utility  extraregional  , 
generating  resources  dedicated  to 
Northwest  loads  on  the  effective  date  of' 

.  thi8.poIiGy.Tbi8  term  includes  pro  rata 
~  p0rtbiM  of  Mpritaiia  Power  Company's 
'  and  Pacific  Power  and  light  Company's 
dives  dPGpIstrip  No.  4  generatbig 
station,  bsned  on  the  redo  of  their 
respediye  regional  loads  to  their 
respective  total  loads;  and  Idaho  Power 
Company's  share  of  Vahny  No.  2. 

(e)  New  regional  resources  of 
Scheduling  Utilities,  except  for 
hydroelectric  resources  located  in 
Protected  Areas. 

18.  "Resource"  means  an  electric 
generating  unit  or  stack  of  particular 
electric  generating  units  identified  to 
supply  power  or  capadty  for  sale  over 
the  bitertie.        .     •    .     •  ^  •  .  •  - 

■  m  "SdwdOlingAltility"  means  die  - 
Northwest  portion  of  a:non-Federal 
utility  diat  operates  a  generation  oontrol 
area  writtein  die  Northwest  or  any  utility 
designated  as  a  BPA  "computed 
requirements  custoner."  Ilie  term 
excludes  Utah  Power  &  Light  Company, 
either  as  a  separately  owned  company 
or-as  a  division  of  another  corporation, 
which  has  suffident  kansmission 
capadty  to  the  Southwest -without 
access-to  the  Federal  Intertie.  ■ 

20.  i'Seasonai  Exchange"  means  a 
transaction  that  takes  advantage  of 
seasonal-divenity  between  Northwest 
ami  Southwctst  loads  through  transfers 
of  firm  power,  at  a  prespeclfl6d  delivery 
rate,  from  Northle  SoUdi  durkig  the 


Southwesfs  summer  load  season  and 
from  South  to  North  during  the 
Northwest's4»teter  load  season. 
Season^  Exchanges  may  involve 
payments  of  additional  consideration  of 
reflect  the  relative  seasonal  values  of 
power  throo^out  the  western  United 
States.  Seasbnal  Exdiaage  sdiedules  of 
Nordiwest  utilities  will  be  referred  to  as 
"^deliveries,"  and  schalules  of         - 
Southwest  utilities  will  lie  refareRced-as 
'Vetams."  A  Scbedu&tg  Utility  sptust  be 
tfiie  to  supttort  itssnihmbrtime'flRn 
power  d^ttTeiiei-wlfh  'generating   - 
resoorou  difet  are  iniririus'to  its 
Northwest  requirements.  The  sum  of  a 
S<^edulbig  Utility's  (energy  resources  for 
each  mp!|di  in  «^ch  deUveries  are 
made  (with  spedal  concern  for  August) 
must  exceed  its  corresponding 
Northwest  loads  by  an  amount  suffident 
to  support  the  Seasonal  Exchange. 

21.  "Section  9(i)(3)  resource"  means  a 
Scheduling  Utility  resource  diat  BPA  has 
granted  priority  in  receiying  BPA 
transmission,  storage  and  load  factoring 
services  as  defined  in  section  9(i)(3)  6f 
the  Northwest  Power  Act. 

Section  Z  Intertie  Capacity  Reserved  for 
BPA 

'    Hie  Administrator  reserve  for  BPA's  < 
use  Intertie  Capad^  suffident  to: 

(a)  Transmit  all.of  BPA's  surplus  firm 
power  and  to  serve  other  obligations. 

(b)Perfonp  obligations,  inclutkng,  but 
not  limited  ta  the  existing  transmission 
contracts  listed  in  Exhibit  A,  to  the 
extent  such  obligations  differ  from  the 
conditions  specified  in  this  policy, 

(c)  Provide  Assured  Delivery  service 
foi'  transactions  not  subject  to  limits 
under  Exhibit  B  to  this  policy,  and 

(d)  Satisfy  BPA  firm  obligations,  that 
have  not  b^n  prescheduled.  by  using 
unutilixed  portions  of  Formula 
Allocation  amounts.  . 

Section  3.  Conditions  For  Intertie' 
Access 

(a)  All  In(«rtie  access  will  be  granted 
pursuant  t^'die.conditions  »nd 
procedures  of  diie  policy,  unless 
otherwise  sp^ified  in  the  three  existing 
BPA  transmission  contracts  listed  in 
Exhibit  A.. 

(b)  BPA  will  provide  Intertie  access 
only  for  BPA  Resounes  and  the 
Qualified  Northwest  Resources  of  . 
Scheduling  Utilities,  except  to  die  extent 
that  Qualified  Extraregional  Resources 
are  permitted  adcess  under  this  policy. 

(c)  BPA  will  provide  Assured  Delivery 
and  allocate  remaining  Intertie  Capadty 
when  providing  such  access  will  not 
substantiaify  interfere  widi  operating 
limitations  of  the  Federal  system. 
Examples  of  diese  limitations,  whioh  . ' 
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reflect  EPA'*  obUgatien  to  o|>erate  In  aa 
economical  andreliabie  nanner  i 

consistent  with  prudent  vtdity  practices, 
include: 

(1)  The  BPA  ReUabibty  Criteria  and 
Standards. 

(2)  Western  Systems  Coordinating 
C<Huicil  minimiini  operating  reliabil^y 
criteria. 

(3)  North  American  Electric  Reliability 
Couodl  Operating  Committee  minimum 
criteria  for  (^leratiag  reliability,  and 

(4)  Coordination  agreements  among 
BPA.  scheduling  utiUties  and  other 
Federal  agencies  regarding  resource  and 
river  operations. 

(d)  Any  utitity  that  has  contractual  or 
ownership  o^ts  to  Pacific  Northwest- 
Pacific  Southwest  Intertie  capacity  or  to 
other  transmission  lines  to  California  or 
the  Southwest  market  must  fiilly  utilize 
such  capacity  prior  to  receiving  any 
access  to  BPA's  Intertie  Capacity.  If  a 
Scheduling  Utility  with  Intertie  rights 
needs  BPA  Intertie  Capacity  to  reach  a 
particular  Southwest  utility,  BPA  will 
consider  negotiated  swaps  of  Capacity 
to  accommodate  such  requests. 

Section  4.  Assured  DeJievery  for  Intertie 
Access. 

Subject  to  the  limitations  and  other 
conditions  in  this  section  and  in  other 
sections  of  this  policy,  BPA  has 
determined  that  it  can  provide  limited 
AsBured  Delivery  to  Scheduling  Utilities 
without  caurtng  substantial  interference 
witii  the  Administratoi^  Power 
Maiiieting  I¥ogram. 

(a>  General  Provishaa—^i)  Existing 
Transmission  Contracts.  BPA  wiH         | 
provide  Asswed  Delivery  for  Ae  I 

remainmg  teims  of  the  firm  po%ver  sale 
and  Seannai  ExtAange  contracts 
ideiUified  in  Exhibit  A  to  diis  p^y. 

{2)  Utilities  Owning  Or  ContPoUutg 
Southwest  Interconnections.  Assured 
Delivery  is  intended  primarily  for         j 
Schedutiog  Utilities  which  lack  ' 

interconnections  with  die  Southwest 
Except  for  transactions  covered  by 
section  4(b)  of  this  poHcy,  a  utility  with 
capacity  en  an  intertie,  through  contract 
or  ownetsfaq>.  mnst  irtilise  all  wch 
capacity  on  a  &m  basis  before  receiving 
any  Assured  Delivery. 

(3)  Nature  Of  TivnsacU'ons.  VPA  will 
not  provide  Assured  Delivery  for 
transactions  whicfa  a  ScbedulinpUtility 
cannot  demonstrate  to  be  other  ^lan  an 
advance  arrangeoietit  to  sell  noi^im 
eaeigy.  j 

{4)  Waiva- Of  BPA  Service 
ObUgation-iA)Hydro^ectric 
Resources.  Assured  Dehvoy  contracts 
that  facilitate  the  expert  di^ontion  of 
Northwest  hydroelecttH:  energy  sbaU 
provide,  under  16  U.S.C.  ll37brdlL  for  a 
redaction  of  BPA!s  power  sale  contract 


diligatian  to  the  Northwest  atUty.lor 
the  period  of  tiiodiapoeition.  equal  to 
the  aflMwut  of  eneigy  lor  wUcfa  Assured 
Delivery  is  provided. 

{JSHptexmel  Resources.  Assured 
Dnivery  ooolracts  thai  facili^te  tlw 
export  dispositioB  of  Northwest  thermal 
energy  shall  provide,  under  16  U.S.C 
839f(c).  for  a  reduction  of  BPA's  power 
sale  contract  obligation  to  the 
Northwest  atiltty.  for  the  period  of  the 
disposition,  equal  to  the  amonnt  of 
energy  for  which  Assured  Deiiveiy  is 
provided.  Such  redoctiaB  shall  become 
effective  at  die  time  BPA  determines 
that  it  has  readied  load/resovroe 
balance,  or  at  a  date  as  specified  in  the 
Assured  Delivery  ooDtract 

(S)  ExcbaagB  Contracts.  Exdiange 
contracts  flnst  specify  diat  ^return 
owrgy  be  scheduled  to  either  the  AC 
Intertie  point  of  intercnmectioD  at  the 
Califomia-Oregon  border  ("COB'^  or  die 
DC  Intertie  ptrint  of  mlerconnection  at 
the  Nevada-Oregon  border  ("NOB"). 
Exchange  contracts  must  also  specify 
preschedaled  determinations  of  homiy 
eneigy  reloms. 

(ef&Ku^yuv  Requests  For  Assured 
Delivery.  All  relevant  power  contracts 
must  be  presented  for  review  no  later 
than  the  date  on  ^ich  a  request  for 
Assured  Delivery  is  made. 

(b)  New  Tionaaotians  Not  Subfect  To 
Ccpadty  Limit»-{t)  fomt  Veatares. 
Joint  ventures  between  BPA  and 
utilities,  such  as  firm  displacement 
contracts.  wfaJdiallow  HPA  to  increase 
its  safes  of  sarplus  power  qualify  for 
Assured  Delivery. 

mSaks  In  Liea  Of  Exchanges.  VPA 
may  offer  to  satisfy  Scheduling  Utilify 
demands  for  Seasonal  Ekcfaanoes  by 
selling  them  faicreaiental  amounts  of 
surplua  firm  power  daring  winter 
months.  Upon  committiBg  to  psrchase 
such  incrnnentalfina  power  at 
negotiated  prices  that  reflect  BPA's  lost 
opporteiAies  for  summer  sales,  a 
Scheduling  Utility  wiU  qaalify  for 
Assured  Delivery  (with  mitigation)  to 
wheel  an  eqaal  amount  of  firm  capadfy 
and  energy  over  the  intertie  during 
summer  monlfas. 

(3)  Coaditiana.  A  Scheduhng  Utilify 
may  request  at  any  time  the  Assured 
DeHveiy  of  transactians  idendfied  in 
sectitm  4(b)(1)  and  ^b)(2).  Relevant 
contracts  must  be  presented  for  review 
when  Assaved  Oehveiy  is  requested. 
BPA  wiH  satisfy  a  request  wtthin  80 
days  after  a  Scfaedding  Utilify  has 
demonstrated  satisfectian  of  the 
requirswienlB  of  tUs  policy. 

(c)  TrmmactioasSiibfeci  To  Capocitf 
Limits  Under  This  PoUcy-il)  Maximam 
AmomOs  OfAsauradOeJimry.  BPA  will 
provide  an  MW  of  Assured  Delivoy  for 
firm  powQ- sales  and  Exchai^tes 


identified  to  Aispolicy.  BPA  wiU    . 
reassess  dw  amoont  elAsswed 
Delivery  capacify.tvfaen  dw  3d  AC 
Intertie  project  is  either  comi^eted  or 
abandoned.  Moreover,  the  800  MW 
amount  may  be  snbject  to  some 
reduction  if  the  DC  Terminal  Expansion 
project  is  not  completed  on  schedule. 
(2)  Exhibit  B  anmtote— (A)  Currettt 
waxianutt.  Bach  Scbednling  Utility's 
maximum  Aseoied  Deiiveiy  amount  for 
firm  sales  equ^  its  average  firm  energy 
surphis.  diowB  to  Exhibit  B  to  this 
pohcy.  BPA  wUl  reserve  capactfy  equal 
to  each  Schednling  UtlUfy's  ExUbit  B 
allocation  subject  to  section  4(c)(2)(D) 
below.  Except  for  Montana  Power 
Company  (MPC).  Taooma  Cify  Light, 
and  Cowlitz  Connfy  Ihibbe  Utilify 
District  Exhibit  B  represents  |Hojected 
Scheduling  Utilify  swirfuaes  for  die 
1986-89  operatim  yrar.  in  satisfection  of 
ay  obligatians  to  MPC  under  Northwest 
Power  Act  section  9(i)(a).  MFC's  Exhibit 
B  amount  is  set  at  186  MW  to  fecflitate 
loog-temi  sales  eCfiim  poww  from  its 
share  of  die  Cotolrip  Na  4  ooal-fiied 
generating  stotion.  Bxhttiit  B  amounts 
for  Tacoma  and  Cowlitz  are  increased 
to  accommodate  existing  firm  power 
transactions. 

(B)  Sbtgnng.  Firm  power  sales  ehgiUe 
for  Assured  Debvaymay  be  shaped 
witUn^  following  ranges.  Daring  the 
months  of  .Septesriier  fluoa^  December, 
a  Schednling  Utilify  may  deliver  firm 
energy  at  a  rate  up  to  1^  limes  its 
ExhiUt  B  average  firm  siopfes  amount 
During  the  months  of  January  through 
Ao^tst  a  ScheddBn»  Utilify  may  deliver 
firm  eneigy  at  a  rate  no  greater  than  IJO 
times  its  Exfafliit  B  amount  However, 
total  detiverad  energy  suiy  not  exceed 
the  Exhibit  B  annual  finn  eneigy 
maximum. 

(C)  Other  uses  of  Exhibit  B  amounts. 
BPA  wiU  not  entertain  Assured  Delivery 
requests  for  firm  power  sales  in  excess 
of  a  utilify's  Exhibit  B  maximum. 
However,  a  ScheriwHng  Utility  may  use 
any  portion  of  its  Exhibit  B  muTcimym. 
not  used  for  firm  power  sales,  for 
exchange  transactians  SQ|lkwrted  by 
Qualified  Northwest  Resources. 

(D)  Future  changes.  BPA  may.  at  its 
discretion,  revise  Exhibit  B  to  ttSact 
changes  in  the  firm  power  sui  pluses  of 
individual  utilitias:  however,  Ae  Exhibit 
B  average  firm  smphis  total  is  not 
subject  to  inoease.  Any  imntilirtMl 
Assored  Delivery  amount  will  be 
revoked  iC  upon  revision,  a  utibfy's 
individnai  Exhibit  B  anoont  has 
declined  or  if  a  utilify  has  sold  firm  . 
power  to  anotlier  utffify  seeking  to 
faicnase  its  Exhibit  Bnverage  firm 
surplus  amount  A  Scfariulii^  Utilify 
may  increase  its  individual  Exhibtt  B 
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amount  by  btfdiasing  swplus  firm 
power  from  WPA  or  any  Scheduling 
Utility  tvitfa  yn  Exhibit  B  amount 

(3)  Other  Capacity.  The  remainiaig;  ■ 
capacity  aviiUahlefor  Assured  Deiiveiy 
under  this  (MUicy.  is  offered  to 
Scheduling  Utilities,  on  a  first-come, 
first-served  basis,  for  Exdiange 
transactiomiisupperted  by  Qualified 
Northwest  Iwsources.  When  section. 
4(c)(^(D)  of  Vait  policy  is^iraplementiBd 
to  reduce  tlM  Exhibit  B  maximum  of  any 
Scheduling  utiibfy,  tite  reduction  will  be 
added  to  thelcapacity  made  available 
under  this  provision.  Any  utility  ivith  an 
&(hibit  B  anount  Bliwt  eidiaust  such 
capacity  be|r(>re  requesting  Assured 
Ddivery  under  this  provision. 

Xd) /i#ib(^|/al^-TCl)  Qpera/Cto/ia/ 
Mfiigd&oihtiA)  Southbound  deliveries. 
During  any  l^ur  in  which  BPA  has 
invoked  Cot^iition  1  or  Condition  2  . 
allocation  pBocedures  to  preschedule 
energy  deliy  iries,  each  utility's  Assured 
Delivery  am  >unt  shall  be  deducted  from 
its  formula  ^location  to  determine  its 
^are  of  energy  scheduled  on  the  • 
Intertie.If  the  remainder  is  negative  for 
a  giveii  utility,  then  that  utility  must 
make  up  the  difference  by  purchasing 
sufficient  eneigy  as  follows: 

(i)  During  Conation  1  from  BPA  or 
any  SchedMIing  Utility  «vith  a  Formula 
Allocation  djuring  that  hour 

(ii)  Duri^Condition  2  from  BPA. 
however,  if^PA  is  not  in  the  market  the 
utiOty  may  purchase  sufficient  energy 
from  any  ofi  ler  utility. 

(B)  Nortnt  ound  returns.  During  any 
hour  in  wh^  BPA  has  invoked 
-  Condition  %  or  Condition  2  allocation 
procedures!  h  utility  may  utilize  the 
cash-out  piovisions  of  an  Exchange 
contract  onl^  by  reducing  one-for-one 
theamounc  0f  North-to-Sooth  Intertie 
capacity  otherwise  available  to  it  under 
this  policy.jThe  rate  of  cash  out  during 
any  conditim  shall  not  exceed  the  rate 
at  whidi  tna^exchahge  retym  could  have 
been  scheculed/ 

[2]  Negoiiated  mitigation.  A 
Schedulii^  utility  may  also  elect  to 
negotiate  « ith  BPA  On  a  case-by-<:a6e 
basis  a  paqkage.  of  mitigation  measures 
involving  4^tuaUyagreeabfe 
'  cortsideratHoh  of  value  commensurate 
with  the  service  provided. 

Section  &  i  '^nnuh  Allocation  Methods 

(a)  Limit  tjOn  Intertie  Capacity 
'.  A  vaihble  tpr  Formula  Allocation. 
Generally,  ffi'A  «vill  determine  Intertie 
Capacity  available  for  Formula 
Allocation*  after  first  takii^  into 
accouht  th^amoimt  of  Intertie  Capacity 
necessary  M  satisfy  requirements  of  the 
Adnunisb^Q>r's  Power  Marketing 
Program,  existing  transmission  contracts 
listed  in  E^^ibit  C  and  Assured 


Deiiveiy  conlraeta  executed  by  BPA 
pursuant  to  this  policy.  However,  in 
determining  Available  bitertte  Capacity 
during  Condition  1.  WA  will  not 
consider  the  As8ured.Deliyeiy  contracts 
to  the  extent  they  are  subject  to 
operational  mitigatiin  requirements. 
BPA  may  reduce  any  allocation,  if 
additional  Intertie  (^adty  is  required 
to  minimiEe  revenue  losses  associated 
with  actiMU  tdcen  to  protect  fish  in  die 
Columbia  River  drainege  basin. 

(b)  AotBctec/  Afev  Decrements. 
BMcept  as  provided  in  section.4{aKl)  of . 
this  policy,  BPA  wiH  reduce  eadi 
ScfaeduliJD«  Utility's  allocatton  by  any 
Protected  Area  decrement  imposed 
pursuant  to  section  7(d). 

(c)  Allocation  Methods— {\)  Condition 
1-AIS)  Until  December  31, 1988.  Intertie 
Capacity  will  be  allocated  pursuant  to 
the  Exportable  Agreement  (BPA 

nti-act  No.  14-03-73155).  when 
licable. 

)  After  December  31. 1988. 
Condition  1  will  be  in  effect  when  tfie 
Federal  hydro  system  is  in  spill  or  there 
is  a  Idcelihood  of  spill  as.  determined  by 
BPA.  Available  Intertie  Capacity  will  be 
allocated  pursuant  to  the  following* 
procedure: ' 

(i)  Each  hour,  the  maximum  Condition 
1  allocations  for  BPA  and  each 
Scheduling  Utility  will  be  based  on  the 
ratio  of  their  respective  declarations  to 
total  declarations,  multiplied  by  the 
Available  Intertie  Capacity.  ■ 

(ii)  During  Condition  1.  whenever  BPA 
iks  unable  to  utilise  its  fiill  pro  rata 
share  of  intertie  usage  BPA  .will  take 
larger  allocations  on  ensuing  days  until 
the.  difference  in  pro  rata  intertie  usage 
is  eliminated. 

(2)  Condition  Z  (A)  When  Condition  1 
is  not  in  effect  under  K>A  and 
Scheduling  Utilities  declare  amounts  of 
energy  that  exceed  available  Intertie 
capacity,  Formula  Allocations  for  BPA 
and  eadi  Scheduling  Utility  will 
approximate,  by  hour,  the  ratio  of  each 
declaration  to  the  sum  of  all 
declarations,  multiplied  by  the  available 
Intertie  capacity. 

(B)  If  BPA  sales  drop  below  75  percent 
of  its  allocation  during  Condition  2,  K>A 
may  take  larger  allocations  en  ensuing 
days  imtil  difference  is  eUmbiated. 

(3)  Cmdition  3.  When  Condition  1  is 
not  in  effect  and  when  the  total  surplus 
energy  declared  available  by  BPA  and 
Scheduling  Utilities  is  less  than  the  total 
available  Intertie  Capacity,  BPA  and 
Scheduling  Utilities:  allocations  will 
equal  their  dedarations.  The  remaining 
Intertie  capacity  will  be  made  available 
first  to?U.S.  Bxtraregional  Utilities  and 
then  to  other  Extraregional  Utilties. 
Section  S(d)  of  tids  policy  shall  not 


apply  to 'Scheduling  Utilities  during 
Conditions. 

(d)  Forumla  AllocatioitExperimenL 
BPA  is  interested  in  ejqrforing  die 
proposal  that  It  cease  nuking  iniUvldnel 
Formula  Allocations  to  SdiMBUng 
Utilities  under  Conditions  2  and  3.  ^ 
.  Hctwever.  BPA  must  work  with  v 
Northwest  and  Southwest  utilities  to 
develop  the  information  capability  to 
accommodatea new  scheduling systea- 
fbr  non-Federal  aecess.  As  soon  iss  ttiis 
can  be  accea4>lished  BPA  will  substitute 
die  following  provisions  of  section  5(c) 
onanlB-flionthexperimentalbasis: ' 

(1)  Cbn</i<yofl  i.  Same  as  section 
5(c)(1). 

(2)  Condition  2.  (A)  When  Condition  1 
is  not  in'effect  bat  EPA  and  Scheduling 
Utilities  declare  amounts  of  energy  that 
exceed  availabU  Intertie  capacity,  the 
Fontaula  Allocation  for  BPA  will 
aptproxiBiate;  by  hour,  the  ratio  of  BPA's 
declaration  to  the' sum  of  all    ■ 
declarations,  mdtiptied  by  the 
Available  Intertie  Capacify.  The 
remaining  eapclcity  will  be  made 
available  as  a  Uock  to  Scheduling 
Utilities.  Section  5(cU2)(B)  o^  this  policy 
shall  appfy. 

tS)  Cotiditlon  3.  When  Condition  1 4s. 
n<)t  in  effect  and  when  the  total  surplus 
energy  4eclereG  available  by  BPA  and 
Scheduling  Utilities  is  less  than  the  total 
available  Intertie  Capac^,  BPA's 
allocation  wil{  equal  its  declaration.  The 
remaining  Intertie  capacity  will  be  made 
available,  first  as  a  block  to  satisfy  the 
declarations  of  Scheduling  Utilities, 
second,  to  U.S.  Extraregional  Utilties, 
and  third  to  other  Extraregional  Utilities. 
Section  3(d)  of  this  policy  shall  not 
apply  during  Condition  3. 

[e]  Data  Collection  and  Evaluation. 
Commencing  when  this  policy  goes  into 
effect  and  continuing  during  the  course 
of  the  experiment  described  in  section 
5(d),  BPA  will  collect  information  en  the 
following  topics  relevant  to  future 
allocation  procedures: 

(1)  Effect  on  BPA  revenue  of 
allocating  to  non-Pedenal  utilities  as  a 
group  ratiter  than  individually,  i 

(2)  impairment  of  Intertie  aecess  for 
California  utilities  presentiy  lacking 
ownership  in  the  southern  portion  of  the 
Intertie, 

(3)  Any  loss  of  sales,  to  BPA  due  to  a 
failure  to  share  unused  capacify  among 
California  entities  with  ownership  or 
contractual  interests  in  the  Intertie. 

(4)  Effects  of  the  experiment  on  small 
Scheduling  Utilities.  During  the  course  of 
the  experiment  interested  parties  may 
submit  written  comments  and 
recommendations  on  these  issues. 

(Q  Findings  and  conclusions.  At  least 
30  days  before  the  end  of  the  experiment 
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described  in  wction  Sib),  BPA  shall 
publish  a  report  of  its  findings  on  the 
experiment  and  its  decisian  on  whether 
section  5(d).  with  possible  modifieatioB. 
which  be  continued  as  the  permanent 
method  of  Fomula  Allocation.  i 

Sectkm  S.  Access  fia- Qaaliped 
Extraregional  Resources  | 

(a)  Assured  Delivery.  Any  request  for 
Assured  Delivery  of  power  from  a 
Qualified  Extraregional  Resources 
would  be  granted  only  by  contract 
which,  in  addition  to  the  Mitigation 
measures  specified  in  section  4(d),  must 
include  benefits  to  BPA  such  as 
increased  storage,  improved  system 
coordination  or  operation,  or  other 
consideration  of  vahie  commensurate 
with  the  services  provided.  Proposed 
contracts  would  be  evaluated  b^'  BPA 
and  reviewed  publicly  to  determine 
whether  diey  would  cause  substantial 
interference  with  the  Administrator's 
Power  Marketing  Program.  An 
environmental  review  would  also  be 
conducted.  i  ' 

(b)  Formula  Allocation,  thider  { 
Concfitien  3,  enei^  from  Qualified 
E^draregiottal  Resources  has  access  to 
the  Intertie.  In  addition,  BPA  may 
provide  Extraregional  Utilities  with 
Fonnola  Allocation  under  other 
conditions,  if  the  utility  agrees  by         I 
contract  either  to  increased                  I 
participation  in  the  Pacific  Northwest's 
coordinated  |riaraiing  and  operation,  on 
to  provide  odier  coneideration  of  value, 
apart  from  the  standards  BPA  wheeling 
rate,  commensurate  with  the  services 
provided.                                             j. 

Section  7.  Fish  and  Wildlife  Protectiok 

(a)  Purpose.  New  hydroelectric 
projects  constructed  in  Protected  Areas 
may  substantialiy  decrease  the 
e^ectivenesa  of.  or  substantially         ' 
increaac  the  need  for,  expenditures  and 
other  actioBS  by  BPA,  under  Northwest 
Power  Act  section  4(h),  to  protect, 
mitigate  or  enhance  fish  and  wildlife 
resources.  lolertie  access  will  not  be 
provided  to  facilitate  the  transmission  of 
power  genCTated  1^  «ny  new 
hydroetectric  projects  located  in 
Protected  Areas  and  licensed  after  the 
effective  date  of  this  policy.  This 
provision  does  not  apply  to  added 
capaci^  at  exiting  projecta. 

(b)  ^ecL  Thia  section  imposes 
automatic  c^ierational  limitations  on  a 
utility  by  reducing  the  amount  to  en&gy 
that  can  be  wheduled  over  the  Intertie. 
thereby  ucreasing  costs  (rf  reducing 
reveaues  for  any  utility  owning  or 
acquiring  the  output  of  a  Protected  Area 
hydroelecthc  resource. 


UMl 


(c)  tnpieBientaiioH.  ftotacted  Area 
deaignatioDS  far  atMaaa  reaches  in  the 
Cohnbia  Siver  Basio  are  8ho«vn  in 
Exhibit  C  to  this  policy.  Exhibit  C  uses 
Environmental  ftotectioB  Agency 
stream  reach  codes.  Sirf>ieet  to  review 
and  possible  SMxlificatioii,  BPA  will 
consider  the  adoption  of  comprehensive 
state  fwatcrshcd  management  plans  and 
a  Gompreheasive  protected  areas 
ptoffam  developed  by  the  Padfic 
Northwest  ElecMc  Power  and 
Conservation  Planning  Council 
subsequent  to  impJemantation  of  this 
policy.  BPA  will  also  consider  revisions 
to  Protected  Areas  designations  if  the 
Council's  Program  is  aonended. 

(d)  Enforcement  If  a  Scheduling 
Utility  or  Nonscheduling  Utility  owns,  or 
acquires  the  output  from,  a  hydroelectric 
project  covered  under  the  restrictions  of 
section  7(a).  BPA  will  reduce  that 
utility's  Formula  Allocation  by  either  the 
nameplate  rating  of  the  project  (in  the 
case  of  ownership),  or  the  amount  of 
capacity  acquired  by  contract. 

(e)  Exceptions.— (1)  PURPA  Projects. 
BPA  will  entertain  reqaests  diat  it  not 
enforce  the  provisions  of  section  7  ia 
situations  where  an  investor-owned 
utility  has  been  compeHed  to  acquire  the 
output  of  a  Protected  Area  hydroelecti:ic 
resource  under  section  210  of  tibe  Public 
Utilities  Regulatoiy  Policies  Act 
(PURPA).  To  quaWy  for  tfiis  exception, 
Uie  investor^owned  utility  must 
demonstrate: 

(A)  That  it  has  mcercised  all 
oppcwtunities  available  onder  federal 
and  state  laws  and  regulatfons  to 
decline  to  acquire  the  output  of  the 
Protected  Area  resource  in  question; 

(fi)  That  It  has  petitioned  its  state 
regulatory  authority(ies)  to  reduce  Ihe 
rate(s)  estabitshed  under  PURPA  for 
purchases  from  Protected  Area 
resources  in  recognitlott  of  the  increased 
costs  or  recfaioed  revenues  caused  by 
operation  of  section  7(c)  of  this  policy; 

(C)  That  BPA  was  provided 
reasonable  notice  of  all  relevant 
regulatory  and  ^ui&ial  proceei^ngs  to 
allow  for  timely  intervention  in  such 
proceedings;  and 

(D)  After  tald^  aU  of  the  foregoing 
steps  and  exhaasting  all  reasonable 
opportunities  for  judicial  review,  that  it 
was  cooqieRed  to  aetpure  the  output  of  a 
I¥otected  Area  hydroefoctric  resouroe 
by  final  order  of  FERC  or  a  state 
regulatoiy  authority  issued  under 
PURPA. 

(2>  Ac^te  Contributing  to  Council's 
Fish  and  Wildlife  Prognaa  w  BPA 
Investments.  Access  «vill  be 
automatical^  denied  for  prefects 
developed  m  protected  areas  unless 


BPA  receives  sufficient  demaastration 
that  a  particdar  project  will  provide 
benefite  to  existing  pr  plannsd  BPA  fish 
and  wildlife  investments  or  the 
Council's  Program.  BPA's  determination 
will  be  based  on: 

(A)  faifonnation  provided  by  the 
project  devekyer.  Federal  aid  state  fish 
and  wiktttfe  «gencies,  and  tribu;  or 

(B)  Action  by  the  Pacific  Northwest 
Power  Planning  Council. 

Section  8.  Other  Enforcement  Provisions 

(a)  Whenever  the  terms  of  this  policy 
are  not  being  met  BPA  will  inform  the 
ai^Mopriate  utility  of  die  nature  of  die 
noncompliance  and  actions  that  may  be 
taken  to  achieve  compliance.  If 
noncompliance  is  not  corrected  within  a 
reasonable  period,  BPA  may  deny 
access  for  a  resource  and  refose  to 
accept  schedules. 

(b)  Upon  approval  of  the  proposed 
U.S.-Canada  Free  Trade  A^vement  by 
the  Canadian  Pariiament  and  the  United 
States  Congress,  any  and  all  cfistinctions 
made  in  this  policy  betwreen  Canadian 
and  United  States  Extraregional  Utilities 
shaD  teminate  on  the  effective  date  of 
the  Agreement. 

ExBUut  A— Eidsting  Agreements  for 
Intel  tie  Capacity 

ThU  is  a  list  of  existing  BPA 
transmission  contracts  dwt  were  signed 
before  die  implementation  of  die  NTIAP 
and  wiH  continue  to  receive  Intertie 
access  under  the  LTIAP. 


imtf 


Washington  Water 
Poww  Oofflpany. 

Powar  OoMpiNy. 
WestflRi  Area  Poiiwr 
AdonMslralion. 


BPA 
contract  No. 


0E-MS79- 
•1BP90ieS 

79t101. 
OE-4IS79-    , 
84BP918Z7 


bfinaon 
date 


07/01/91 
09/01/88 
10/31/90 


Exhibit  B— Jntarde  Capacity  AvaUable 
for  Assured  DeUvary 

BPA  has  reserved  800  MW  of  Intertie 
capacity  to  be  available  for  non-Federal 
firm  transactions.  This  capacity  is 
allocated  as  follows: 

A.  Average  Firm  Suiplus  Allocations 


Ctwian  County  PUD  #1 .... 
Cowitz  CiMMy  PW  #1-. 
Dongtas  CoaiHr  PUP  #t- 


Avarage 
MW  fim 
Swplus 


10 

•45 

»0 
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B.  InterthiS^pacity  Awaihble  for 
Exchanget 

The  aboM  ailocadont  for  mIss  of  linn 
suiphn  maj  lie  used  ior  excfaaqges.  The 
remaining  ^  MW  of  capacity  M 
available  <»m  fint  oome-flrat  aerve 
baaia  for  eiateasea  aidy  uader  the 
terms  of  tha  tllAP.  If  there  is  a 
decrease  in  a  utility's  firm  surplus  and 
the  odfity  does  not  have  a  contract  for 
that  amomit.  BPA  wttl  aBooate  tiw 
difTenoK  ttx  capacity  avaiMilc  for 
exchan^  brrevisiag  tiris  ExhiUl  B. 

ExUbit  C-4%o*aGted  Ambs 

Exhibit  C  corresponds  to  Ute 
Nortfiwest  fower  Planning  Coancil 
protected  a^  designations  within  the 
Columbia  Basin,  as  specified  in  the 
Columbia  Rjlyer  Basin  Fish  and  Wildlife 
Program.  Stream  reaches  designated  as 
protected  ar^as  are  identified  by 
EnviFoamenQal  Protection  Agency 
stream  reac^  codes.  Infonnation  about 
designation^iare  contained  on  hard  copy 
computer  pwitouts  or  compatw  diskette 
copies  wiycn  are  avaiable  to  the  poblic 
upon  request 

Issued  in  Pbttland,  Oregoa  oa  )wie  a. 

i9ea. 

Edward  W.  SMnidewkai. 

Acting  Depttty}Admwistrator. 

|nt  Doc  88-1MB48  Filed  6-^8-88: 8:45  am) 
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!  Goonofldc  Ragnatoty 
Administration.  DOB. 
action:  Nottce  of  application  for 
blanket  anthorixatioo  to  inqxvt  natural 
gas. 


:  Tht  EcoiMNBic  Regolatoiy 
AdmiidatoatkHi  (ERA)  of  ttie  Departnent 
of  Eneigy  {DOIQ  gives  nolioe  of  reeelpt 
onMay  ZT,  1968,  of  •■  appCcation  I9ed 
by  Open  Hew  Gas  Supply  Coqwration 
(Open  Flow)  for  blanket  aatluHteatioB  to 
import  ap  to  fiS  Bcf  of  CanadiaB  nataral 
gaa  on  a  short-tena  or  spot  baato  over  a 
two-year  period  beginning  on  die  date  of 
first  daUveiy. 

The  application  is  {Bed  with  the  HIA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  D^£  Delegation  Order  No. 
0204-111.  ftotest*.  motions  to  intervene, 
notices  of  intervention  and  written 
commeot  are  ia^tad. 
date:  Protests,  motiom  to  inlefveiK  or 
notioea  of  intenrentian.  aaaijpKeable. 
requests  for  additional  prooeduw  and 
written  oonunentt  are  to  be  filed  no  later 
than  July  29. 1988. 

FON  raNIMBI  NmpNMTMN  OONMfCIS 
Allyson  C  Reilly.  Natural  Gas  Oivison, 

Economic  Regulatory  Administration. 

U.S.  Department  of  Energy,  Forrestal 

Building,  Room  GA-0?8, 1000 

Independence  Avenue  SW.. 

Wash^igton.  DC  aOSeS  (202)  S86-M7B. 
Diane  Stubbs.  Natural  Gas  and  Mineral 

Leasing,  O^ce  of  General  Counsel 

U.S.  Department  of  Energy.  Forrestal 

Building,  Room  aB-042. 1000 

Independence  Avenue  SW., 

Washington.  DC  20585  (020)  586-6667. 

mmrmmiM  ■ponmatwii. Open 
Elow.  a  privately  held  conpsiny  widi  its 
prindpei  place  of  busineas  in  DoBoia. 
Rennayivania,  intcads  to  teport  Ibegas 
from  a  variety  of  Caaadian  suppliers 
and  to  resell  it  to  U.S.  purchaseia, 
indudtng.  but  not  Unutod  ta  pipelines. 
local  dtstribtttioo  cowyanies.  and 
commercial  and  indaatrial  end-osers. 
Open  Flow  ooatciylatea  ii^wrtiog  the 
gas  for  its  own  account  and  as  an  agent 
for  U.S.  purchasers  and  Canadian 
suppliers. 

The  terms  of  each  transaction  will  be 
negotiated  in  response  to  market 
conditions.  Open  Flow  inleads  to  utilize 
existing  pipeline  facilities  and  proposes 
to  submit  quarterly  reports  ^ving  details 
of  individual  transactions  within  30  days 
following  each  calendar  quarter. 


The  dtcisiaoaa  tins  appBaatian  will 
be  Btada  ooasktant  arith  Oe  Dee's  gas 
import  policy  iridHnwfc  mdu  wMch  Ike 
coflipelitivenesa  of  an  impart 
arrangement  in  Hie  mariwts  aervad  is  the 
primary  oonsidaratioa  in  detetminiHg 
wheAer  it  is  in  die  pablic  interest  (48  FR 
6684.  Febraaiy  22. 1984).  Parties  Oat 
may  oppose  &is  applicatian  afamild 
comment^  thairicspoBsas  on  the  issue 
of  compe^venaia  as  aet  forth  in  die 
policy  goiddlBes.  Ite  applicant  assarts 
that  this  import  aitaqganiant  is 
compedtive.  Fsrdes  apposing  die 
anaagement  bear  the  buadan  of 
overcoming  this  assotian. 

All  paitiBs  dnaU  be  aware  diat  if  die 
ERA  appeavaa  tbianquaatad  blanket 
import  it  may  pamit  the  in^wrt  of  the 
gas  at  any  existing  point  of  entry  and 
throu^  any  existing  transadsskm 
system. 

Open  Flow  requests  diet  its 
authotixadoa  be  granted  on  an 
expedited  baais.  Seotian  Sfl0.2Q6(a)  of 
the  ERA'S  athnioistrative  procedures 
generally  requ^es  that  die  ERA  publish 
a  Fariaral  If  aJM***  notice  aammariring 
an  appUcatien  and  providing  a  SO  day 
public  comoient  period  except  in 
emergency  circuoutancca.  O^^en  Flow 
has  failed  to  identify  any  esMigency 
circiautanoes  that  would  iastify 
expedited  consideratioa.  Therefore,  a 
decision-on  the  application  will  not  be 
made  until  all  responses  to  thla  notice 
have  been  received  and  evaluated. 

Public  OsBment  Praceduies 

la  response  to  this  nodce.  any  person 
may  file  a  protest,  motion  to  intervene 
or  nodce  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  die  basis  for 
any  dedsion  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  Gliqg  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  procee<fing, 
althon^  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  coasiderad  in 
determining  the  appropriate  action  to  be 
taken  on  die  appliartion.  All  protests, 
motions  to  intervene,  notioes  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  die  regulations  in  lOCFR  . 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  die  Natural  Gas 
Division,  Office  of  Fuels  Programs. 
Economic  Regulatory  AdndnistratioQ. 


2«4M. 


Fodenl  Register  /  VoU»  No.  436  /  VMnesday,  lone  29.  1968  /  NpttoM 


Room  GA-OTfi.  RG-23.  Fqttestal 
BuildiQS.  lOQO  Independanoe  Aveque 
SW..Wa8hii«tQii.  DC  20588.(202}  586^    . 
947&  They  must  be  filed  no  inter  th^il 
4:30  IMP- ejd.t^  Jqly  29ll98pi 

Tlw  Administrator  blends  to  (develop 
a  dedeiond  record  on  tbe  afvUca^iw) 
throij^  responses  to  this  notice  by 
parties,  including  the  parties'  Written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  ien 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  ^uest 
that  additional  procedures  be  provided 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  fHe 
widitional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, . 
law,  or  policy  at  issue,  shbw  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
OTal  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  coitftrence  would  materially 
advance  the  pMoeedisg.  Any  request  for 
a  trial-type  hearing  must  show  ttiat  there- 
are  factual  issues  genuin^y  in  dispute 
that  are  relevant  and  material  to  a  . 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is  . 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests - 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  5go.3ie. 

A  copy  of  Open  Flow's  application  is 
available  for  inspection  ahd  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076-A  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8.*00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Used  in  Washington.  DC.  Jane  22, 19B8. 
Constance  L  Buckley, 
Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
|FR  Doc.  8&-MSS2  FUed  6-28-68: 8:45  am] 


:  Notice  of  order  grantfaig  blanket 
autborizatioa  to  ioaport  natural  gas  ftota 
and  export  naturaijas. to  Canada. 


(ERA  Docket  No.  M-18-NG1 

ReMance  Gas  Marksting  Co;  tirdsr 
Granting  Blankat  Autfibrizitibfi  to 
Import  Natural  Gas  From  and  Export 
Natural  Gas  to  Canada 

agency:  Economic  Regulatory  -   -..  « 
Administration,  DOE  ', 


:  The'ficonomic  Regulatory 
Administration  fERA)  ot  the  Department 
(A  BfHtrgy  (DOE)  ^ves  notice  that  it  has 
issued  an  order  ^grantiog  ReUance  Gas 
Mariceting  C(^j>any  (ReUaqioe 
Marketing)  blanket  auth<ktedtton  to 
import  natural  gas  from  and  export 
natural  gas  to  Canada.  The  order  issued 
io  ERA  Docket  No.  B8-l«-:NG  auihpjrti^» 
Reliance  Mariceting  to  import  up  ta  100 
Bcf  of  Canadiari  natural  gas  and  to 
export  to  Canada  up  to  lOQ  Bcf  of 
domestic  natural  gas  over  a  two-year 
period  beginning  on  the  date  of  Sirst 
delivoy. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076. 
Forrestal  Building,  1000  Independence 
Avenue  SW;.  Washington.  DC  20585. 
(202)  586'-d47&  Hie  docket  room  is  open 
between  the  hours  of  8:00  a.ra.  and  4.-30 
p.m.,  Monday  throu^Eriday.  except 
hoUdays.^<  ^  V  ^  .-  ->^, 

Issued  in  Washington.  DC  June  23. 10Q& 
Constaoee  L.  Buckley, 
Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
{FR  Boc.  88-14053  Filed  &-2&-a8: 8:45  am] 
bhuno  cooe  MSo-oi-«i  .,;-■.. ^'^  . 


ENVIRONMENTAt  PROTECTION 
AGENCY 

[OPP-S0680:  FRL-340r-i] 

Issuance  of  Expsrimsntal  Usa  Permits 

AOCNCv:  Enviroiunental  Protection 

Agency  (EPA). 

Acnow:  Notice. .' 

summary:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to.  the 
provisions  of  40  CFR  Part  172,  which 
defines  EPA  procedures  with  respect  to 
theuseof  pesticidei^orexperimMital  . 
purposes. 

FOR  RNnmii  iNFomiATiON  contact: 
By  maih  Registration  Division  (TS^ 
767C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 M 
Street  SWw  Wasbisfiton.  DC^046a 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  nianber  cited  in  each 
expetiniental  use  permit:  1921  Jeffenon 
Davis  Highway,  Arlington.  VA. 
SUPPLSMfNTARY  MraRMATtON:  EPA  has 
issued  the  following  experimental  use 
permits. 


2:!&^(/iM8L  Abbott  Laboratocies,. ' 
Oepiical  and  Agricultural  Product^ 
Division.  l^Shieridai}  Road,  North  . 
Chicago.  .ILQ0064.  This  experimei^taiuse 
permit- allouM  the  use  of  7^9  grpu  of 
the  pUmt  growth  regulator  N-     ' 
(phenyJmethy))-lH^wrine-6ramineon 
.990  acres  of.apfileB  to  evaluate  ai^e . 
thinning.  The  program  is  authrateed  o«ly 
in  the  States  of  Caltfbmia.  Georgia, ' 
Illinois,  Indiana.  Massadiusetts;. 
Michigan,  Missouri.  New  Jersey,  New 
Yont.  North  Carolina.  Ohio.  One^n.  .    , 
Pennsylvania.  Tennessee.  Virginia. 
Washington.  West  Virginia,  aind    .  . 
Wisconsin.  The  experimental  use  peQnit 
is  effective  from  May  6. 1988  to  May  6, 
1989.  A  permanent  tolerancs  fpr . 
residues  of  the  active  in^edient  in  or  on 
apples  has  been  establi8bedi40  CFR 
180.376).  (Robert  Taylor,  PM  25,  Rm.  245, 
CM#2.  (703-557-1800)) 

7969-EyP-2S.  Issuance.  BASF 
Corftoration.  Agricultural  Chemicals 
Group,  iOO  Cherry  Hill  Road. 
Parsippapy,  N)  07054.  This  experimental 
use  permif  allows  the  use  of  100  pounds 
of  the  herbicide  3,7-dichloro-8- 
quinoUnecarboxylic  acid  on  200  acres  of 
rice  to  evaluate  the  control  of  grasses 
and  broadleaf  weeds.  The  program  is 
authorized  only  in  the  States  of 
Arkansas,  California,  Louisiana. 
Mississippi.  Missouri,  and  Texas.  The 
experimental  use  permit  is  effective 
from  April  29, 1988  to  April  29. 1989. 
This  permit  is  issued  with  the  limitation 
that  all  treated  crops  are  destroyed  or 
used  for  research  purposes  only.  (Robert 
Taylor,  VM  25,  Rm.  245  CM*2.  (703-557- 
1800)) 

352-EUP-131.  Issuance.  E.L  duPont 
deNemours  and  Company,  Inc.. 
Walker's  Mill  Building,  Barley  Mill 
Plaza.  WikuDgton,  DE 19898.  This 
experimental  use  permit  allows  the  use 
of  133  pounds  pf  the  mitici^e  trans-5-[4- 
chlorophenylpAr-cyclohexyl-4-methyl-2- 
oxothiazplidine-Srcarboxamide  on  700 
acres  of  fresh  market  pears  to  evaluate 
the  control  of  the  European  red,  two- 
spotted  spider,  and  McOairiel  spider. 
"Hie  program  is  authorized  only  in  the 
States  of  California,  Oregon,  and 
Washington.  The  experimental  use 
permit  is  effective  from  May  13. 1988  to 
May  13, 1989.  (George  LaRocca.  I^  15, 
Rm,  204.  CM#2.  (703-557-2400)) 

42545-££/P-i.  Extension.  Gilmore, 
Inc.,  17S5  N.  Kirby  Parkway,  Suite  300, 
Memphis,  TN  38119.  This  experimental 
use  permit  allows  the  use  of  4,140 
pounds  of  the  herbicide  0-(6-chloro-3- 
phenyl-4-pyridazinyl)-S-octyV- 
carbonofhioate  on  4,600  acres  of.com  to 
evaluate  the  control  of  annual  weeds. 
The  program  is  authorized  only  in  the 
States  of  Illinois,  Indiana,  Iowa,  Kansas, 


Mionesoti  Nebraska.  New  YoHc  Ohio, 
Oregon,  Tc  xas,  Vta^ginda,  Waddiutoo. 
and  Wiscfi  uiiuTbe  expeitpentu  me 
pemdt  to  nfective  from  May  1. 1988  to 
May  1,  isn.  A  tenqxiraiy  tolerance  far 
residues  trf  the  active  iq^wfient  in  or  on 
com  (fodiwr.  forage.  graiB.  and  «il«gc) 
has  been  MteUished.  (R<ibertTajlor. 
PM  25,  RBkj  245.  CM#2.  (703-557-1800)) 

42545-MIPr2.  Extension.  GOinore. 
Inc,  1755  N.  Kirby  Parinway.  Suite  30a 
Memphis,  TN  38119.  This  experimental 
use  permit  tallows  the  use  of  7A20 
pounds  o^  file  heibidde  0-(&cMoro-3- 
phenyi-4-jnrridaziqyI)-S-oclyl- 
carbonotqioate  on  4,400  acres  of  peanuts 
to  evaluate  the  control  of  anntial  weeds. 
The  program  is  authorized  oidy  in  the 
States  of  Alahama.  Florida.  Geoi;^ 
Mississipn.  NewMeidco,  Nmlh 
Carolina,  pUahoma,  South  Carolina. 
Texas,  ant^  Viii^nia.  The  experimental 
use  permit  is  effective  from  May  1. 1888 
to  May  1,  |lj989.  A  teatporaiy  tolerance 
for  redidu^  of  the  active  ii^redient  in  or 
on  peanun  (faay,.htdl,  and  meat)  has 
been  estmltofaed.  (Robert  Tayhnr;  VM  25, 
Rm.  245,  ^*Z,  (7O»-SS7-1«n0)) 

918-EUt^l2.  Extension.  Merck  and 
Companyi  Inc.,  Hillsborough  Road. 
Three  Bridtes,  N)  08867.  This 
experinMlal  ase  panyt  aUowe  the  use 
t>f  244.5  pMBds  of  dw  nitidde 
Avermecti^  Bi  on  3,280  acres  of  cttras  to 
evaluate  the  control  of  various  mites. 
Tne  pfograin  is  aonionzed  only  in  the 
States  of  Arizona,  California,  Ftordia, 
and  Texas.  The  experimental  use  pemut 
is  effective  from  May  1, 1988  to  May  1, 
1989.  Temnoraiy  tolerances  for  residues 
of  the  actine  ingredient  in  or  on  citrus 
fruits  hav^  jbeen  established.  Teraporaiy 
food  and  wed  addtive  tolerances  for 
residues  of  die  actnre  ingredient  in  citrus 
oil  and  cit|w  pulp  have  been 
establish^.  (George  LaRocca,  PM  IS, 
Rm.  204,  Cpiil#2.  (703-557-2400)) 

Renewal.  Nor-Am 
Chemical  Company,  3509  Silverside 
Road,  PX3.  ^ox  7495,  VVnlmingtoa.  DE 
19803.  Thitlexperimental  use  permit 
allows  tiiQ  Bse  of  341.2^  pounds  of  the 
defoliants  jdiuron  and  thidiazuron  oo 
2,275  acref  iof  cotton  to  evaluate  its 
effect  as  a^re-harwest  aid.  The  program 
is  aBthoris^d  only  in  the  States  of 
Arizona,  Aricansas.  Calffomia.  Geoigia, 
Louisiana.lilis8i8sippi.  North  Caroliaa. 
and  South  Carolina,  llie  experimental 
use  permitwas^weviously  effective  from 
July  22, 19B7  to  November  30. 1987:  the 
permit  is  qipr  effective  frt>m  August  15. 
1988  to  Noltlember  30. 1988.  Permanent 
tolerances  for  residues  of  the  active 
ingredientAin  or  on  cottonseed  have 
been  estat  labed  (40  CFR  180.100  and 
180.403).  (I  :idhard  Moundbrt.  PM  23.  Rm. 
237,  CM#:  !i  (703-557-1830)) 


seOBQ-EUP-L  IssMUMe.  Tiritec 
Corporation,  4851  East  Washington. 
Suite  100-A.  Fhoenu.  AZ  85094.  lUs 
e}q)erim^tal  use  peradt  allows  the  use 
of  flLZOO  pounds  «f  the  fumigant 
aidijfdrous  ammonia  on  cottonseed  to 
evaluate  die  control  of  die  pkik 
bollweim  on  310  tow  of  cottoa.  The 
liragram  is  authorised  only  in  theStote 
of  Arizona.  The  experineBtd  use  permit 
is  effective  from  May  2S,  1988  toMay  24. 
1989.  This  permit  is  tssaed  widi  the 
limitation  that  all  oops  are  destroyed  or 
used  for  research  purpoaes  only.  QeSrey 
Kemider.  PM  32.  Rm.  7U.  CM#2,  (703- 
557-3984)) 

400-EUP-64.  Isai^Bce.  Unin^ 
Chemical  Compaay.  Inc  74  Amity 
Road,  fiediaqy.  CT  08525.  lUa 
experimenUl  use  penait  atiows  the  use 
of  1.502  pomds  of  die  ftn^toide  Hl-({4- 
chloro-2-(trifluc»methyl^iliaiyl]iniiBo}-2- 
propoxyediyl]lH-imidaaole  on  053  acres 
of  andee,  grapes,  and  ^ears  to  evaluate 
the  contol  of  varioos  diseases.  The 
program  is  aulborised  oaly  in  the  States 
of  Califaraia.  Idaho.  MassaAasetH, 
Michigan.  Missouri,  New  Ytek,  Ohioi, 
Oregon.  Pennsylvuiia.  Veraiont. 
Viisiaia,  and  Washington.  The 
experimental  use  permit  is  effective 
from  /^iril  28, 1818  to  April  1. 1989.  A 
temporaiy  toleroice  for  residues  of  the 
active  iqp«dient  in  or  oa  apples,  grapes, 
and  pears  has  been  estaUisfaed.  A 
temporaiy  feed  additive  tolerance  for 
residues  of  the  active  inpvdient  in  apple 
pomace,  grape  jioaace.  and  raisin  waste 
has  been  eetaUidied.  (Lois  Rossi.  VtA  21, 
Rm.  227.  CM#2.  (703-557-4900)) 

2724-EUF-48.Ut»anG9.Zoeoon 
Industries.  1200  Denton  Drive.  Delias. 
TX  75234.  lliisejqieriraeBtal  use  permit 
allows  the  use  of  Ol20  poaids  of  toe 
insecticides  ednfenprox  and 
hydropieae  on  40  apartments  to 
evaluate  the  oontrai  of  oockroadies. 
(George  LaRooca.  PM  15. 204.  CM#2. 
(703-557-2400)) 

2724-EUP-49.  Issuance.  Zoecon 
Industries,  1200  Denton  Drive,  Dallas, 
TX  75234.  This  experimental  use  permit 
allows  the  use  of  0.40  ponnds  of  the 
insecdcides  ethofenprox  and 
hydroprene  on  40  aparbnents  to 
evaluato  the  ci^tiol  <rf  cockroadies. 
This  program  and  the  one  above  are 
authorized  only  in  the  Stotes  of 
Califonia  and  Texas.  Both  pennits  are 
effective  from  April  21, 1988  to  April  21. 
1989.  The  permits  are  issued  with  the 
limitation  that  die  product  is  only  used 
in  domestic  dwellings  and  is  not  used  in 
conmercial  food/Ceed  estaUishments. 
(George  LaRocca.  PM  15. 204,  CM#2. 
(703-557-2400)) 

Persons  witUng  to  review  these 
experimental  use  permits  are  refened  to  . 


the  desiffMted  pneduct  mnnagera. 
Inquiaes  ooBanoi^g  diesepermila 
shoald  be  diractod  to  dM  pefioBs  dtod 
above,  it  ia  — ggnsted  that  intewstod 
persons  call  befdn  visilii^  the  EPA. 
office,  so  diet  die  appropriate  Sie  any 
be  Budc  awatiaUe  f or  ioapection 
parposes  from  8  aJB.  to  4  pji,  Monday 
throu^  Friday,  exdnding  legal  boUdays. 


:7U.SjCt96c 
Dated:  fuw  17.  tflm. 

Director.  RegistraUoh  Divisioa.  Office  of 

Petticitk  Programs. 

[FR  Doc.  88-14615  Hied  &-28-8a:  8:43  am] 


(Of>P-98a8l8;  n«.-8405-«I 


Pcsttddo  Product  Rogistrattciw 

AOENCV:  Environmental  Rratecdoo 
Agency  (H>A). 

action:  Notice. 


v:  Has  notice  annomices 
Agency  approval  of  an  applicatioB 
submitted  by  American  Cyaoaaaid  Co., 
to  GondilionaQy  register  the  p«>stkifllf 
product  Assert*  Herbicide  containing  an 
active  iqgredient  not  iacluded  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(7)  of  Uie 
Federal  Insecticide,  Riagicide.  and 
Rodenticide  Act  (FIFRA),  a»  amended. 


FPU  RmnMi  mmmmnom  oam»cr. 

By  maib  Robert  Taylor,  IVodoot 
Manager  (PM)  25,'  Regisbvdon 
DiviMon  (TS-787C),  Office  of  foeticide 
IYograms,401  M  St  SW.,  Washington. 
DC20W0. 

Office  location  and  tele|rfione  numben 
Rm-  245.  TS-787C.  Bovironraental 
Protec^B  Agency,  1921  feffinvon 
Davis  Hwy.,  Ariington,  VA  22202 
(703-5S7-180(fl. 

SUPPIEMENTARY  JNFOIMATKMt  EPA 
issued  a  notice,  published  in  the  Federal 
RegistOT  of  December  28, 1985  (50  FR 
52852),  which  announced  that  American 
Cyanamid  Co.,  Agricultural  Research 
Div.,  PO  Box  400.  Princeton.  N)  08540. 
had  submitted  an  apjdication  to  register 
the  pesticide  product  Assert*  Herbicide 
Technical,  contoiniag  the  active 
ingredient  methyl  2-(4-isopropyl-4- 
methyl-S-oxo-2-imidazolia-2-yQ-p- 
toluate  and  methyl  6-(4-isapropyl-4- 
methyl-5-oxo-2-imidazolin-2-yl)-A- 
toluate  at  29  percent:  an  active 
ingredient  not  included  in  any 
previously  registered  product 

The  application  was  approved  on 
April  It  1988.  as  "Assert*  Herbicide" 
for  general  use  in  wheat  barley,  and 
sunflowen. 
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The  active  ingredient  identified  in  the 
above  application  of  December  26. 1985  - 
(50  FR  52852),  was  revised  to  read  "m- 
Toluic  add,  ^(4-isppropyl-4-meth}'l-5- 
oxo-2-tmida2olin-2-yI)-,  mediyl  ester  and 
p-ToIttic  aoidt  2'(4-i8opropyl-4>niethyI-5- 
oxo-2-imida«)Iin-2-yl)methyl  ester"  at^ 
percent  Hie  product  was  assigned  EPA 
Registration  No.  241-285. 

A  conditional  registration  may  be  ! 
granted  under  section  3(c)(7)(C).  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticideduring  the 
conditional  repstration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  m-Toluic  acid, 
6-(4-isopropyl-4-methyl-5-oxo-2- 
imidazolLn-2-yl)-,  methyl  ester  andp-  ' 
Toluic  acid,  2-{4-isopropyl-4-methyl-5- 
oxo-2-imidazolin-2-yl)methyl  ester,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  such  use.  Specifically,  the  Agency 
has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
/71-Toluicacid,  6-(4-isopropyl-4-methyl-5- 
oxo-2-imidazolin-2-yl)-.  methyl  ester  and 
p-Toluic  acid,  2-(4-i8opropyl-4-methyl'5- 
oxo-2-imidazolin-2-yl)methyl  ester 
during  the  period  of  conditional  .  v  • 

registration  will  not  cause  any 
unreasonable  adverse  effect  on  the 
environment  and  that  use  of  the 
pesticide  is  in  the  public  interest   ' 

This  registration  has  been  issued  on 
the  condition  that  the  following 
information  is  submitted  by  the  listed 
date: 

1.  Production  information  (pounds  or 
gallcms  produced)  for  this  product  for 
die  fiscal  year  in  which  the  use  of 
wheat  barley,  and  sunflowers  are      ^f 
conditionally  registered,  in  accordantiii ' 
with  FIFRA  section  29.  The  fiscal  year 
begins  October  1  and  ends  September 
30.  Production  information  will  be 
submitted  to  the  Agency  no  later  than  ' 
November  15,  foUoMdng  the  end  of  ibe 
proceeding  fiscal  year. 

2.  Additional  field  dissipation  studies 
must  be  submitted  by  July  11. 199a  The 
level  of  detection  shoidd  be  10  ppb. 

Consistent  with  section  3fc)(7)(C).  the 
Agency  has  determined  that  this 
conditional  registration  is  in  the  public 


interest  Use  of  this  pesticide  is  of 
significance  to  the  user  community,  and 
appropriate  labeling,  use  directions,  and 
other  measure*  have  been  taken  to 
ensure  that  use  of  the  pesticide  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment 

More  detailed  information  on  this.- 
conditional  registration  is  contained  in  a 
.  Chemical  Fact  Sheet  on  m-ToIuic  add. 
e-(4-isopropyl-4-methyl-5-oxo-2- 
imidazolin-2-yl)-,  methyl  ester  andp- 
Tolaic  acid,  2-(4-i8opropyl-4-methyl-5- 
ox(>-2-imidazolin-2-'yl)methyl  ester. 

A  copy  of  this  fact  sheet,  which 
provides  a  summery  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency''s 
regulatory  position  and  rationale,  may 
be  obtained  from  Registration  Division 
(TS-787C>,  Environmental  Protection 
Agency,  Registrati<Mi  Support  and 
Emei;gency  Response  Branch,  401  M 
Street  SW.,  Washington.  DC  20480. 

In  accordance  with  section  3(cK2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material    ' 
specifically  protected  by  section  10  of 
FDHA,  are  available  for  public 
inspection  in  the  Program  Management 
and  Support  Division  (TS-757C].  Office 
of  Pesticide  Progriams.  Environmental 
Protection  Agency.  Rm.  236.  CM#2, 
Arlingfoh.  VA  22202  (703-557-4460). 
Request  Tor  data  mnst  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Infbtnwlion  Office  (A-lQl),  401 M  Street 
SW.,  Weshington.  DC  20460.  Such 
requests  should:  (1)  Identify  the  product 
,  name  aiid  registration  number  and  (2) 
specify  the  data  6r  information  desired. 

Authority:  7  U.S.C.  138. . 

Dated:  June  17, 1968. 
Doujjlas  b.  Campt, 

Director,  Office  ofPreeticide  Programs. 
(FR  Etoc  66-14378  FUed  6-28-88;  8:45  am] 


[FRL-<3406-2) 

BucfctMm  Pesticide  Site  Proposed 
Settleihent 

MMENCV:  Environmental  Protection 

Agency. 

ACnoH:  Notice  of  proposed  setdement 

StJMIMllV;  Under  Section  122(h)  of  die 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 


Protection  Agency  (EPA)  has  agreed  to 
setde  daims  for  response  costs  at  the 
•  Buckhom  Pestidde  Site.  Buokhora. 
North  Canriina.  With  Mr.  Jack  Raper. 
EPA  will  consider  public  comments  on 
the  proposed  setUement  for  thirty  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  setdement  should  such 
comments  disdose  facts  or 
considerations  which  indicate  the 
proposed  setUement  is  inappropriate.  . 
Improper  or  inadequate.  Copies  of  the  ' 
proposed  setdement  are  available  from: 
Ms.  Tliu  Kim  Dao.  Environmental 
Engineer  Investigation  and  Cost : 
Recovery  Unit  Site  Investigation  and 
Support  Branch.  Waste  Management 
Division.  U.S.  EPA.  Region  IV  345 
Courdand  Street  NE..  AUanta,  GA  3036S 
404-347-5059. 

Written  comments  may  be  submitted  to  the 
person  above  by  July  29, 1988. 

Date:  June  21, 1988. 
Lm  A.  Dehihns  in.  .1 

Acting  Regionai  Administrator.  f   |; 

[PR  Doc  88-14503  Filed  8-28-88;  &4S  am) 


(FRL-3406-3] 

Sole  Source  Aquifer  Designation  for 
ttie  Moniwgan  island  Aquifer  ^stem, 
Maine 

AOENCV:U.S.  Environmental  Protection 
Agency. 

ACTKNC  Notice. 

SUMMARY:  In  response  to  a  petition  from 
the  State  of  Maine,  notice  is  hereby 
given  that  the  Regional  Administrator. 
Region  I,  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  has 
determined  that  the  Monhegan  Island 
Aquifer  System  satisfies  all 
determination  criteria  fdr.  designation  as 
a  sole  source  aquifer,  pursuant  to 
section  1424(e)  of  the  Safe  Drinking 
Water  Act.  Tlie  following  findings  were 
made  in  accordance  with  the 
designation  criteria:  Monhegan  Island 
Aquifer  System  is  the  sole  source  of 
drinking  water  for  the  residents  of 
Monhegan  Island;  there  are  no  viable 
alternative  sources  of  sufficient  supply: 
the  boundaries  of  the  designated  area 
and  project  review  area  have  been 
reviewed  and  approval  by  EPA:  and.  if  : 
contamination  were  to  occur,  it  would 
pose  a  significant  public  health  hazard 
and  a  serious  finandal  burden  te  the 
State  of  Maine.  As  a  result  of  this  action, 
all  fiederal  finandaUy  assisted  projeds 
proposed  for  construction  or 
modification  to  take  place  on  Monhegan 
Island  will  be  subjed  to  ¥PA  review  to 
minimize  the  risk  of  ground  water 
contamination  from  Uiese  projects. 
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date:  Th  1 1  determination  shall  be 
promulgajtied  for  purposes  of  judicial 
review  a<  l.-OO  p.m.  Eastern  time  July  13, 
1988. 

AOORCSSSB:  The  data  upon  which  these 
findings  «re  based  are  available  to  the 
public  ana  may  be  inspected  during 
normal  btpiness  hours  at  the  U.S. 
Environn^^ntal  Protection  Agency, 
Region  I.  )PK  Federal  Building,  Water 
Managenient  Division,  WGP  2113, 
Boston.  M(\  02203.  The  designation 
petition  submitted  may  also  be 
inspected  at  the  Maine  State  Planning 
Offlce  in  Augusta,  Maine. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Robert  El  ^endoza.  Chief  of  the  Ground 
Water  Management  Section,  EPA 
Region  I,  jt='K  Federal  Building,  WGP- 
2113.  Boston.  MA  02203,  617-565-3600. 
SUPPLEMENTARY  INFORMATION: 

I.  BackgrLind 

Section  |l424(e)  of  the  Safe  Drinking 
Water  Ait  (42  U.S.C.  300f,  300h-3(e), 
Pub.  L.  934523)  states: 

If  the  Auiintstrator  determines,  on  his  own 
initiative  at  upon  petition,  that  an  area  has  an 
aquifer  which  is  the  sole  or  principal  drinking 
water  sou^Qe  for  the  area  and  which,  if 
contaminatted,  would  create  a  significant 
hazard  to  public  health,  he  shall  publish 
notice  of  thftt  determination  in  the  Federal 
Register.  Atter  the  publication  of  any  such 
notice,  no  cpnunitment  for  federal  financial 
assistance  (through  a  grant,  contract,  loan 
guarantee.  6r  otherwise]  may  be  entered  into 
for  any  project  which  the  Administrator 
determine*  nay  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  (create  a 
significant  lazard  to  public  health,  but  a 
commitment  for  Federal  financial  assistance 
may,  if  aufliorized  under  another  provision  of 
law,  be  entered  into  to  plan  or  design  the 
project  to  assure  that  it  will  not  so 
contaminate  the  aquifer. 

On  Maijia  1988,  EPA  received  a 
petition  ^^m  the  State  of  Maine 
requesting  the  designation  of  the 
Monhegan  Island  Aquifer  System  as  a 
sole  source  aquifer.  EPA  determined 
that  the  petition  fully  satisfied  the 
Completeness  Determination  Checklist 
A  public  tieeting  was  then  scheduled 
and  held  tfi  June  2. 1988.  on  Monhegan 
Island,  Miafine,  in  accordance  with  all 
applicable  notiflcation  and  procedural 
requirements.  A  two  week  comment 
period  followed  the  meeting. 

II.  Basis  {^  Determination 

Among!  Oie  factors  considered  by  the 
Regional  i^dministrator  as  part  of  the 
detailed  i^ew  and  technical 
verification  process  for  designating  an 
area  und^r  section  1424(e)  were:  (1) 
Whether  t|e  aquifer  is  the  sole  or 
principal  t^urce  (more  than  50%)  of 
drinking  iriater  for  the  defind  aquifer 


servic§  area,  and  that  the  vdume  of 
water  from  an  alternative  source  is 
insufficient  to  replace  the  petitioned 
aquifen  (2)  whether  contamination  of 
the  aquifer  would  a  significant  hazard  to 
public  health;  and  (3)  whether  the 
boundaries  of  the  aquifer,  its  recharge 
area  and  streamflbw  source  area,  the 
project  designation  area,  and  the  project 
review  area  are  appropriate.  On  the 
basis  of  technical  information  available 
to  EPA  at  this  time,  the  Regional 
Administrator  has  made  the  following 
findings  in  favor  of  designating  the 
Monhegan  Island  Aquifer  System  as  a 
sole  source  aquifen 

1.  The  Monhegan  Island  Aquifer 
System  is  the  sole  source  of  th-jnking 
water  to  all  of  the  residents  within  the 
service  area. 

2.  There  exists  no  reasonable 
alternative  drinking  water  source  or 
combination  of  sources  of  sufficient 
quantity  to  supply  the  designated- 
service  area. 

'  3.  EPA  has  found  that  the  State  of 
Maine  has  appropriately  delineated  the 
boimdaries  of  the  aquifer  recharge  area, 
project  designation  area  and  project 
review  area. 

4.  Althou^  the  quality  of  the  Island's 
ground  water  is  considered  adequate,  it 
is  vulnerable  to  contamination  due  to 
the  Island's  geological  characteristics 
and  landuse  activities.  Because  of  this, 
contaminants  can  be  rapidly  introduced 
into  the  aquifer  system  from  many 
sources  with  minimal  assimilation. 

Since  all  residents  are  totally 
dependent  upon  the  aquifer  for  their 
drinking  water,  a  serious  contamination 
incident  could  pose  a  significant  public 
health  hazard. 

in.  Description  of  the  Monhegan  Island 
Aquifer  System,  Designated  Area  and 
Project  Review  Area 

The  Monhegan  Island  Aquifer  System 
is  a  0.8  square  mile  ocean  island  located 
in  the  mid-coastal  region  of  Maine, 
approximately  50  miles  east  of  Portland 
and  10  miles  from  Port  Clyde,  the 
nearest  mainland  town,  llie  aquifer 
system  is  comprised  of  a  single 
interconnected  bedrock  aquifer.  The 
aquifer  material  consists  of  mafic 
intrusive  rocks  (gabbro  and  diorite).  The 
Island  has  relief  of  165  feet,  with  a  fairly 
gentle  slope  along  the  western  shore. 
There  is  a  very  small  pond  in  the  east- 
central  portion  of  the  Island,  but  no 
streams  or  other  surface  waters  exist. 

The  designated  area  is  defined  as  the 
surface  area  above  the  aquifer  system 
and  its  recharge  area.  For  the  Monhegan 
Island  Aquifer  System  the  boundary  of 
the  designated  area  coincides  with  the 
boundary  of  the  watershed  basin.  The 
watershed  boundary  is  the  surface 


water  divide  based  on  topography, 
which  corresponds  to  the  ground  water 
divide.  The  designated  area,  project 
review  area  and  service  area  are 
conterminous,  encompassing  all  of 
Monhegan  Island. 

IV.  Infonnatian  UtiUudin 
Determination 

The  information  utilized  in  this 
determination  includes:  the  petition 
submitted  to  EPA  Region  I  by  the  State 
of  Maine;  verbal  comments  made  by  the 
public.  This  information  is  available  to 
the  public  and  may  be  inspected  at  the 
address  listed  above. 

V.  Project  Review 

EPA  Region  I  is  woiking  with  the 
federal  agencies  most  likely  to  provide 
financial  assibtance  to  projects  in  the 
project  review  area.  Interagency 
procedures  and  Memoranda  of 
Understanding  have  been  developed 
through  which  EPA  will  be  notified  of 
proposed  commitments  by  federal 
agencies  to  projects  which  could 
contaminate  the  Monhegan  Island 
Aquifer  System.  EPA  will  evaluate  such 
projects  and.  where  necessary,  conduct 
an  in-depth  review,  including  soliciting 
public  comments  when  appropriate. 
Should  the  Regional  Administrator 
determine  that  a  project  may 
contaminate  the  aquifer  through  its 
recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  no 
commitment  for  federal  financial 
assistance  may  be  entered  into. 
However,  a  commitment  for  federal 
financial  assistance  may.  if  authorized 
under  another  provision  Of  law.  be 
entered  into  to  plan  or  design  the  project 
to  ensure  that  it  will  not  contaminate  the 
aquifer.  Included  in  the  review  of  any 
federal  fianancially  assisted  project  will 
be  the  coordination  with  state  and  local 
agencies  and  the  project's  developers, 
llieir  comments  will  be  given  full 
consideration  and  EPA's  review  will 
attempt  to  compliment  and  support  state 
and  local  ground  water  protection 
measures.  Although  the  project  review 
process  cannot  be  delegated,  EPA  will 
rely  to  the  maximimi  extent  possible  on 
any  existing  or  future  state  and/or  local 
control  measures  to  protect  the  quality 
of  groimd  water  in  the  Monhegan  Island 
Aquifer  System. 

VI.  Summary  and  Discussion  of  Public 
Comments 

Initially,  the  rationale  for  designation 
did  not  seem  apparent  to  Monhegan 
Island  residents  who  attended  the  public 
meeting,  because  funding  is  not 
currently  available  for  demonstration 
projects  and  the  improbability  that  any 
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large  federally  assisted  projects  will  be 
proposed  for  the  Island. 

State  and  federal  personnel  explained, 
that  through  designation,  the  Island  can 
be  recognized  as  a  unique  area  that  is 
solely  dependent  upon  one  source  of 
water.  Such  designation  can  lead  to: 
additional  technical  assistance  provided 
by  both  state  and  federal  agencies 
relating  to  general  ground  water 
protection  measures  and  public  water 
supply  issues;  development  of 
coordination  mechanisms  between 
appropriate  state  agencies  that  regulate 
the  Island's  land  and  water  use 
ac^vities  and  reco^tion  of  the 
uniqueness  of  the  water  supply  and 
issues  that  affect  an  ocean  island.  After 
this  clariRcation.  public  comments 
clarification,  public  comments  supported 
designation  of  the  Monhegan  Island 
Aquifer  System  as  a  sole  source  aquifer. 

Date:  June  17. 1988. 
Midiael  R.  Deland,  j 

Regional  Administrator. 

[FR  Doc.  88-14594:  Filed  6-28-88;  8:45  a.m.) 

BILUNO  cow  «60-«0-« 


FEDERAL  RESERVE  SYSTEM  , 

Consumer  Advisory  Council;  Meeting 

The  Consumer  Advisory  Council  will 
meet  on  Thursday,  July  14,  and  Friday, 
July  15.  The  meeting,  which  will  be  open 
to  public  observation,  will  take  place  in 
Terrace  Room  E  of  the  Martin  Gilding. 
The  }uly  14  session  is  expected  to  begin 
at  9:00  a.m.  and  to  continue  until  5:00 
p.m.  with  a  lunch  break  from  1:00  until 
2:00  p.m.  The  JuTy  15  session  is  expected 
to  begin  at  9:00  a.m.  and  continue  until 
1:00  p.m.  The  Martin  Building  is  on  C 
Street.  Northwest,  between  20th  and 
2l8t  Streets  in  Washington,  DC. 

The  Council's  function  is  to  advise  the 
Board  on  the  exercise  of  the  Board's 
responsibilides  under  the  Consumer 
Credit  Protection  Act  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Council  will 
discuss  the  following  topics: 

1.  Committee  Reports.  Updates  from 
Council  committees  on  work  plans  for 
the  remainder  of  the  year.  I 

2.  Update  on  Community  \ 
Reinvestment  Act  Discussion  led  by 
Council  members  on  pending  legislative 
proposals  for  strengthening  the 
Co-Timunity  Reinvestment  Act 

3.  Unbanked  Communities.  Discussion 
led  by  Council  members  on  unbanked 
communities  and  possible  alternatives  , 
for  addressing  any  unmet  needs. 


UMl 


4.  McuxkUory  Cashing  of  Goverfmeat 
Checks.  Disciission  led  by  Council 
members  on  pending  legitktioa  to 
require  financial  institutions  to  cash 
government  checks  for  non-depositors. 

5.  Ejqtortatioo  of  Rates  and  Other 
Charges.  Discussion  led  by  Council 
members  on  the  extmt  to  whkh  out-of- 
state  banks  can  export  interest  rates» 
late  charges,  and  other  fees  that  exceed 
state-imposed  limitations. 

6.  Expedited  Funds  Availability. 
Briefing  by  Board  staff  on  the 
implementation  of  the  disclosure 
provisions  of  the  Expedited  Funds 
Availability  Act. 

7. 1S89  Consumer  Survey.  Briefing  by 
Board  staff  on  a  Board-sponsored 
cmisumer  survey  (scheduled  for  April 
1989)  regarding  household  use  of 
flnancial  services. 

8.  Regulatory  Update.  Status  of  recent 
Board  regulatory  actions  in  the  area  of 
consumer  financial  services. 

9.  Legislative  Update.  Briefing  by 
Board  staff  to  inform  Council  members' 
of  the  outlook  for  banking  and  consumer 
protection  legislation. 

Other  matters  previously  considered 
by  the  Council  or  initiated  by  Council 
membersmay  also  be  discussed. 

Persons  wishing  to  submit  to  the 
Council  their  views  regarding  any  of  the 
above  topics  may  do  so  by  sending 
written  statements  to  Ann  Marie  Bray. 
Secretary,  Consumer  Advisory  Council, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551.  Comments  must  be  received 
no  later  than  close  of  business  Friday, 
July  8,  and  must  be  of  a  quality  suitable 
for  reproduction. 

Information  with  regard  to  this 
meeting  may  be  obtained  horn  Bedelia 
Calhoun,  Staff  Specialist.  Consumer 
Advisory  Council,  Division  of  Consumer 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  (202) 
452-2412.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
Eamestine  Hill  or  Dorothea  Thompson 
(202)  452-3544. 

Board  of  Govemore  of  the  Federal  Reserve 
System.  June  23, 1988. 

William  W.  WUes. 

Secretary  of  the  Board. 

(FR  Doc.  88-14574  Filed  6-28-88;  8:45  am] 

BtLUNG  CODE  •aiO-OI-M 

Delaware  national  Bancstiares  Corp., 
et  ai.;  AppHcaMona  To  Engage  de  Novo 
in  PermiasiMe  NonbanMng  Actlvitlea 

The  companies  listed  in  this  notice 


have  filed  an  application  under 

S  2^.23(aKl)  ol  die  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  Im  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.a 
1843(c)(8))  and  9  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  ei^er  directly  or 
throu^  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  othervme 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eadi  application  is  available  for 
imteediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  die 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die        j 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  oa  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  sunimarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  thde  novo  in  the  business  of  making 
consumer  loans  in  amounts  between 
$500  to  $5.00a  pursuant  to 
§  225.25(b)(l)(i)  of  die  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr..  Vice  President), 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

(1)  First  Union  Corporation,  Charlotte, 
Nordi  Carolina;  to  engage  de  novo 
through  its  subsidiary  Georgia 
Interchange  Network.  Inc.  Atlanta, 
Georgia:  in  providing  consulting  services 
to  member  and  nonmember  depository 
institutions  to  assist  in  the  development 
of  institution-specific  marketing  and 
promotional  EFT  programs  in  such  areas 
as  ATM  site  selection,  card  design,  EFT 
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program  ^faphics,  customer  and 
employee  education  and  promotion, 
strategic  ffT  marketing  planning  and 
advertisii^l  and  public  relations 
planning;  to  provide  consulting  services 
relating  to  EFT  operations,  including, 
among  other  things,  hardware  and 
software  selection,  ATM/POS 
installatict^,  telecommunications,  card 
plastic  production,  encoding  and 
distribution,  and  transaction  set 
selections;  to  provide  consulting 
services  on  EFT  issues  to  senior  oflicers 
of  memb^ij  and  nonmeipber  depository 
institutio^k:  to  organize  and  coordinate 
EFT  rese^^ch  studies  sponsored  by 
participal|ihg  institutions  and/or 
processoea;  and  to  assist  participating 
iristitutioM  to  establish  disaster 
recovery  nans  in  areas  such  as 
equipmeriti  personnel,  operations 
documenution,  system  software, 
transportation,  environmental  and 
contractual  considerations  and  test 
plans  and  execution,  pursuant  to 
§  225.25(bMll)  of  the  Board's  Regulation 
Y.  i' 

(2)  Fjrsi  Wachovia  Corporation, 
Winston-^lem,  North  Carolina;  to 
engage  d^  tiovo  through  its  subsidiary 
Georgia  Itijterchange  Network,  Inc., 
Atlanta,  (pborgia;  in  providing  consulting 
services  tio  member  and  nonmembcr 
depository  institutions  to  assist  in  the 
developntdnt  of  institution-speciflc 
marketing  and  promotional  EFT 
programs!^  such  areas  as  ATM  site 
selection,  card  design,  EFT  program 
graphics,  customer  and  employee 
educatioif  and  promotion,  strategic  EFT 
marketing  Iplanning  and  advertising  and 
public  relbttions  planning;  to  provide 
consulting  services  relating  to  EFT 
operations,  including,  among  other 
things,  haidware  and  software  selection, 
ATM/POB  installation, 
telecomniiinications,  card  plastic 
productic^,  encoding  and  distribution, 
and  transaction  set  selections;  to 
provide  cmsulting  services  on  EFT 
issues  to  senior  oflTicers  of  member  and 
nonmembcr  depository  institutions;  to 
organize  ^pd  coordinate  EFT  research 
studies  s]i6n8ored  by  participating 
institutiohs  and/or  processors;  and  to 
assist  participating  institutions  to 
establish  disaster  recovery  plans  in 
areas  sucn  as  equipment,  personnel, 
operation^  documentation,  system 
software,!  transportation,  environmental 
and  contractual  considerations  and  test 
plans  and  execution,  pursuant  to 
§  225.25(bj(ll)  of  the  Board's  Regulation 
Y.  Il 

D.  Federal  Reserve  Bank  of  Adanta 


(Robert  E. 


Heck,  Vice  President),  104 


Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

(1)  Northwest  Georgia  Financial 
Corporation.  Dallas,  Georgia;  to  engage 
de  novo  through  its  subsidiary  Citizens 
Guaranty  Mortgage  Company,  Dallas, 
Georgia;  in  the  origination  of  mortgage 
loans,  pursuant  to  §  22S.25(b)(l)(iii)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  lune  23. 1988. 
William  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  68-14578  Filed  6-28-88:  8:45  am] 
BILUNG  C006  «210-01-« 


First  Chicago  Coip^  Proposal  to 
Underwrite  and  Deal  In  Certain 
Securities  to  a  Limited  Extent 

First  Chicago  Corporation,  Chicago, 
lUinois  ("Applicant"),  has  applied, 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  225.23(a)(3),  of  Uie 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3)),  for  permission  to  engage 
throu^  First  Chicago  Capital  Markets. 
Inc..  Chicago,  Illinois  ("Company"),  in 
the  activities  of  underwriting  and 
dealing  in,  to  a  limited  degree, 
commercial  paper,  municipal  revenue 
bonds  (including  "public  ownership" 
industrial  development  bonds),  1-4 
family  mortgage-related  securities  and 
consumer-receivable-related  securities 
("ineligible  securities").  These  securities 
are  eligible  for  purchase  by  banks  for 
their  own  account  but  not  eligible  for 
banks  to  underwrite  and  deal  in. 

Applicant  has  also  applied  to 
underwrite  and  deal  in  securities  that 
state  member  banks  are  permitted  to 
underwrite  and  deal  in  under  the  Glass- 
Steagall  Act  ("eligible  securities")  (U.S. 
government  securities,  general 
obligations  of  states  and  municipalities 
and  certain  money  mt^ket  instruments), 
as  permitted  by  §  225.25(b)(16)  of 
Regulation  Y  (12  CFR  225.25(b)(16)). 
Company  would  conduct  the  proposed 
activities  on  a  nationwide  basis. 

The  application  presents  issues  under 
section  20  of  the  Glass-Steagall  Act  (12 
V.SJC.  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  The  First 
National  Bank  of  Chicago,  with  a  Arm 
that  is  "engaged  principally"  in  such 
activities  on  the  basis  of  the  restrictions 
Hm  the  Amount  of  the  proposed  activity 
relative  to  the  total  business  conducted 
by  the  underwriting  subsidiary. 

Applicant  has  applied  to  underwrite 
and  deal  in  ineligible  securities  in 


accordance  with  most  of  the  limitations 
set  forth  in  the  Board's  Orders 
approving  those  activities  for  a  number 
of  bank  holding  companies.  See,  e.g.. 
Citicorp,  J.P.  Morgan  &  Co.  Incorporated 
and  Bankers  Trust  New  York 
Corporation,  73  Federal  Reserve  Bulletin 
473  (1987)  (underwriting  and  dealing  in 
commercial  paper,  municipal  revenue 
bonds  and  mortgage-related  securities) 
{"Citicorp/Morgan/Bankers  Trust"]; 
and  Chemical  New  York  Corporation, 
The  Chase  Manhattan  Corporation, 
Bankers  Trust  New  York  Corporation, 
Citicorp,  Manufacturers  Hanover 
Corporation  and  Security  Pacific 
Corporation,  73  Federal  Reserve  Bulletin 
731  (1987)  (underwriting  and  dealing  in 
consumer-receivable-related  securities) 
{"Chemicaf"].  Applicant's  proposal 
differs  from  the  Board's  Citicorp/ 
Morgan/Bankers  Trust  and  Chemical 
Orders  in  that  Company  would 
underwrite  and  deal  in  ineligible 
securities  up  to  10  percent  of  Company's 
gross  revenue. 

Applicant  has  also  proposed  to 
engage  in  the  following  incidental 
activities:  (1)  Making  private  placements 
of  eligible  and  ineligible  securities  as 
agent;  (2)  advising  clients  as  to  the 
general  market  conditions  and  as  to  the 
structuring,  timing,  pricing  and  other 
terms  of  any  contemplated  issuance  or 
placement  of  such  securities;  and  (3) 
utilizing  hedging  techniques  to  manage 
interest  rate  risks  incurred  by  Company 
in  connection  with  the  proposed 
activities. 

In  publishing  Applicant's  proposal  for 
comment,  the  Board  does  not  take  any 
position  on  the  differences  between 
Applicant's  proposal  and  the  Board's 
prior  ineligible  securities  underwriting 
orders.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  is  consistent 
with  the  Board's  prior  orders. 

Any  request  for  a  hearing  on  this 
application  must  comply  with  262.3(e)  of 
the  Board's  Rules  of  Procedure  (12  CFR 
262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Chicago. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  July  18, 1988. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  Iuik  23. 19ea. 
William  W.  woes. 
Secretary  of  the  Board. 
[FR  Doc.  68-14575  Filed  6-2&-88:  8:45  ami 
aiLUNG  cooc  aio-avM 

Ctwnge  in  Sank  Controt  Notices; 
AequWttons  of  Shares  of  Banks  or 
Bank  Hokfing  Companies 

The  notificants  listed  below  have 
applied  iindef  the  Change  in  Bank 
Control  Act  (12  USXL  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  compaoy.  The  focton  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(i)(7}). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  July  14. 1988. 

A.  Ftaieral  Reserve  Bank  of  St  Louis 
(RandaH  C  Sumner.  Vice  President)  411 
Locust  Street.  St  Louis.  Missouri  63166: 

1 .  Michael  D.  Johnson,  Jackson. 
Tennessee;  to  acquire  9.34  percent  of  the 
voting  shares  of  Dyer  F&M  Bancshares, 
Inc.,  Dyer,  Tennessee,  and  thereby 
indirectly  acquire  Farmers  and 
Merchants  Bank.  Dyer,  Tennessee. 

2.  Albert  D.  Noe.  Jackson,  Tennessee; 
to  acquire  9.34  percent  of  the  voting 
shares  of  Dyer  F&M  Bancshares,  Inc., 
Dyer,  Tennessee,  and  thereby  indirectly 
acquire  Farmers  and  Merchants  Bank, 
Dyer,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  23. 1988. 
WUIiam  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  88-14577  Filed  6-28-88;  8:45  am] 
BHxiNG  COOC  mo-oi-ai 


Society  Corp.;  Acquisition  of  Company 
Engaged  in  Noniianking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  $  225.23  (a)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)  or  (f))  for  the  Board's  approval  under 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.21(a)  of  Regulation  Y  (12  CFR 
225.21(a])  to  acquire  or  control  voting 
securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity. 
Unless  otherwise  noted,  such  activities 


will  be  conducted  throughout  the  United 
States. 

The  applicati(Hi  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
application  has  been  scented  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  ctf  the  Board  of 
Governors.  Interested  persons  may 
e}^res8  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  conqtetition, 
conflicts  of  interests,  or  unsound 
banking  practjces.**  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  agp-ieved  by 
approval  of  the  proposal. 

Comments  regarding  the  apf^cation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  21, 1968. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr..  Vice  President),  1455 
East  Sixth  Sti^et,  Cievetand.  CHno  44101: 

(1)  Society  Corporation,  Cleveland. 
Ohio;  to  engage  de  novo  through  its 
subsidiary  Society  Investor  Services 
Corporation.  Cleveland.  Ohio,  in 
underwriting  and  dealing  to  a  limited 
degree,  and  as  permissible  pursuant  to 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377}.  in  certain  municipal  revenue 
bonds,  l-to-4  family  mortgage-related 
securities,  comm^pcial  paper,  and 
certain  consumer  receivable-related 
securities;  underwriting  and  deaUng  in 
bank-eligible  securities  pursuant  to 
§  225.25(bXl6)  of  the  Board's  Regulation 
Y;  offering  combined  securities 
brokerage  and  investment  advice  to 
institutional  and  retail  customers;  offer 
advice  in  connection  with  mergers  and 
acquisitions,  divestitures,  loan 
syndications,  interest  rate  swaps, 
interest  rate  capS;  and  similar 
transactions  to  unaffiliated  financial 
and  nonfinancial  institutions. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  23. 1968. 
William  W.  WUes. 
Secretary  of  the  Board. 
(FR  Doc.  88-14579  Filed  6-28-88;  8:45  am) 

BIUING  CODE  SaiO-OI-M 


DEPAimiENT  OF  HEALTH  AND 

HUMAN  SERVICES 

National  Inslitates  of  NeoNh 

Human  Fetal  Tissue  Transpiantalion 
Reeearcfi  Panel!  Advlaofy  CommiRee 
to  the  Directof';  Meeting 

Notice  is  hereby  given  that  the  Human 
Fetal  Tissue  Transiriantation  Research 
Panel  an  ad  hoc  group  of  consultants  to 
the  Advisory  Committee  to  the  Director. 
NHi  will  meet  to  provide  individual 
advice  on  questions  relating  to  the  use 
of  human  f^I  tissue  in  transplantation 
research.  This  meeting  has  been 
instituted  by  the  NIH  in  response  to  the 
March  22. 1908.  request  from  the 
Assistant  Secretary  for  Heahh  to 
"convene  one  or  more  special  outside 
advisory  committees  that  would 
examine  comprehensively  the  use  of 
human  fetal  tissue  fit)m  induced 
abortions  for  transplantation  and  advice 
us  on  whether  this  kind  of  research 
should  be  performed,  and,  if  so,  under 
what  circumstances.** 

The  Human  Fetal  Tissue 
Transplantation  Research  Panel  will 
consist  of  ai^roximately  25  individuals 
with  scientific,  legal,  and  ethical 
expertise;  representing  a  broad  range  of 
views  and  backgrounds.  The  meeting  of 
the  consultants  Will  examine  the 
scientific  status  of  transplantation 
research  involving  human  fetal  tissue 
and  address  legal  and  ethical  issues 
surrounding  this  area  of  research.  It  will 
be  held  in  Bethesda,  Maryland  at  the 
NIH.  The  meeting  will  be  in  Building  31, 
Conference  Room  10. 

The  panel  will  meet  for  three  days 
fi-om  September  14, 1988;  to  September 
16. 1988.  On  the  first  day,  the  consultant 
panel  will  hear  presentations  concerning 
the  scientific  aspects  of  the  research 
under  consideration.  On  the  second  day. 
the  consultants  will  hear  presentations 
concerning  the  legal  and  ethical  aspects 
of  the  research  under  review.  These  two 
days  will  be  open  to  the  public  (subject 
to  space  available). 

As  part  of  these  deliberations,  the  late 
afternoon  of  September  14  and  morning 
of  September  15  will  be  devoted  to  a 
public  hearing  in  which  the  consultants 
will  receive  testimooy  from  interested 
organiiations.  Due  to  limitations  on  time 
and  space  available,  only  organizations 
may  apply  to  present  testimony  in 
person  at  the  meeting;  and  only  one 
representative  from  each  organization 
may  present  testimony.  Presentations 
will  be  scheduled  on  a  first  come,  first 
served  basis.  Oral  statements  will  be 
limited  to  7  minutes  maximum. 
Organizations  wishing  to  present  oral 
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testimony  afalonkl  notify  Ms.  Barbara 
Harrison.  N(||f  onal  Institutct  of  Health. 
Shannon  Boaffing.  Room  22S.  9000 
RockviOe  py^iBethesda.  MD  20602.  fa) 
writing,  no  l«(er  than  August  1.  This 
notification  oiust  be  acoonqwnied  by  a 
one-  or  two-pMe  sunonary  of  the 
testimony  to  be  presented  and  a  brief 
description  ot  the  Wfanizatiop  tfmt  is 
being  represelited.  I^hese  written 
statemento  « ^^11  be  distributed  to  the 
panel  in  adv  iice  of  the  meeting.  If  the 
number  of  oi  ganizations  wishing  to 
present  oral  tntimony  exceeds  the  time 
available,  written  oiae-  or  two-page 
statements  ^em  oigamzations  appljnng 
after  the  schjadnle  has  been  filed  wlB  be 
distributed  to  the  consultants  for 
consideratioh. 

Individuabi  who  wrish  to  present  their 
personal  vieW s  may  also  send  one-  or 
two-page  statements  no  later  than 
August  1  to  lis.  Hairison.  All  statements 
reoeived  will  be  distributed  to  the 
consultants  nt  consideration.  Only  one- 
or  two-page  {itatenients  will  be 
considered. 

The  third  day's  session  will  be  dosed 
to  the  public  to  allow  the  consultants  to 
conduct  a  wjorking  sessidn  prior  to 
reporting  thei^  views  to  the  Advisory 
Committee  toi  (he  Director.  NDi.  The 
Advisory  CcHnmittee  will,  following  a 
public  meetim  on  the  consultants' 
report(s).  prepare  a  final  report  to  the     ' 
Director,  NIK 

Dated:  Janelas,  lOSa  1 

WiUim  F.  RmI>. 
Actwg  Diredft.  NIH. 
[FR  Doc.  8»-l^  Filed  6-28-88;  8:45  am] 
SaXJM  0001  4^#«1-« 


Inaqtulei 


National  Imitltule  of  Arthritis  and 
Muacuio«i(«l«tal  and  Skin  Otsaaaes; 
National  Arftritia  Advisory  Board; 
Meeting 

Pursuant  Do  Pub.  L  92-463.  notice  is 
hereby  I    ei|  oTthe  meeting  (rf  the 
National  Arthritis  Advisory  Board  on 
July  11, 1968^  bom  8:30  ajn.  to 
adjoummeni  pt  3  pjn^  at  the  Crystal 
Gateway  M^^riotC  1700  Jefferson  Davis 
Highway,  Aifngton.  Virginia  22202.  The 
meeting,  which  will  be  open  to  the 
public  is  being  held  to  discuss  the 
Board's  actitlties  and  to  continue 
evaluation  oil  the  implementation  of  the 


long-raufe  ploa  to  conibat  arthritis. 
Attendance  by  the  puUic  will  be  limited 
to  space  availaUe.  Notice  of  the  meeting 
room  win  be  posted  ki  tfie  hotd  lobl^. 

Mr.  )ohn  R.  Abbott.  Executive 
Dfa«ctor.  National  Arthritis  Advisory 
Board.  1801  RodcvOle  PQce.  Suite  500. 
Rockville.  Maryland  20852.  (301)  496- 
0601.  win  provide  tsa  reqaest  an  agenda 
and  roster  of  Ae  members.  Summaries 
of  the  meeting  may  also  be  obtained  by 
contacting  his  office. 

Dated:  )«ie  23. 1988. 
BMyI.Bm«fUI|s. 

NIH  Committee  Management  Officer. 
[FR  Doc.  88-14674  Filed  6-28-88;  8:45  am) 

BNJJNG  cow  4t40-t«.|( 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVEIX)PMENT 

Offica  of  AdMMatnrtioii 
[DociMtNaN-«8-1820I 

SNHNiimKiii  or  TTvpowQ  iiiiui  niauuii 
CoOactionatoOMB 

Aoeicv:  Office  of  Administration.  HUD. 
ACTkNC  Notices. 


r.  The  proposed  information 
collection  rsquirraMnts  described  below 
have  been  sdNnitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworic 
Reduction  Act.  the  Department  is 
soliciting  public  comments  on  the 
Subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  riioald  be  sent  to: 
John  Allison.  OMB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
FOR  RIRTHCR INFORHATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451 7di  Street  SW.. 
Washington.  DC  204ia  telefdione  (202) 
755-60Sa  This  is  not  a  t(^-^ree  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  fit>m  Mr.  Cristy. 

SUPPUEMENTARV  INFORMATION:  The 

Department  has  submitted  the  proposals 


for  the  Cfdlecthm  of  faifoimation.  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Papetworit  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notices  11^  the  following 
hifoimation:  (1)  The  title  of  the 
informatitm  collection  proposal;  (2)  the 
office  of  the  agency  to  coDect  the 
information;  (3)  die  description  of  the 
need  for  the  information  and  its        ' 
proposed  use;  (4)  the  agency  form 
number,  if  apiriicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissicHis  will  be  requirnl;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  infiMmation 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephohe  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Devek>pment  Act,  42  U.S.a  3535(d). 

Date:  June  23, 1968. 
John  T.  Muqihy. 

Director,  Infonnation  Policy  and  Management 
Division. 

Notice  of  SubmisrioB  of  Proposed 
Infonnation  CdlecfioB  to  OMB 

Proposal:  Contractor's  Report  of 
Sales. 

Office:  Public  and  Indian  Housing. 

Description  of  the  need  for  the 
Information  and  its  Proposed  use:  The 
ContractOT's  Repwt  of  Sales  (HUD- 
52810)  provides  the  total  dcdlar  volume' 
of  the  Public  Housing  Agencies'  (PHAs') 
purchases  of  supply  items  under  the 
Consolidated  Supply  Contract.  HUD 
uses  this  information  to  monitor  the 
volume  of  sales  for  each  product  and  for 
the  program. 

Form  Number  HUD-628ia 

Respondents:  State  or  Local 
Governments. 

fivguency  of  Submission: 
Recordkeeping  and  Annually. 

Reporting  Burden: 


Numbarol 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 


Contractor's  Report  of  Sales.. 
Recordkeeping  ...^ 


400 
400 


1J00 
800 


2tf02 
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Tota!  Estimated  Burden  Hoars:  2,AIB0, 
Status:  Reinstatenieni 
Contact:  Midiael  E.  Diggs,  HUD.  (202) 
47Z-4703.  John  Allison.  OMB,  (202)  395- 

eaea 

Date:  June  17, 19e& 

Proposal:  Interim  Rule  for  the  Section 
6  Certificate  Project-Based  Assistance 

^7^C0.' Housing. 


Deset^Uan  of  the  Need  for  6ii 
Jii'arilialiotfanditaPrdp08edtfse:'tliB 
inteHra  nil6  cstablishetflheTeguIatfaDs 
under  wfaidi  a  Pub$cil«jiaing  Agetfoy 
(PHA)  may  provide  Section  6  {Abjeqt- 
baaied  asitstance  from  assistance    ° 
provided  to  tt*  PHA  for  tUb  Section  8 
Certificafe  Program.  HUD  can  pennit  a 
f^iA  to  "ittiach  to  structures"  tv  (o  15 
percent  of  the  Section  8  existing  housing 


assistance  providedtqrlhe  PHA.      >^-' 
Owiiers  Mitt  i^ree  totehabBHaM  ^ 
sfructttre  With  fotidliiotprotided  under 
the  U.S.  Hoiurfng^  Act  Of  1937. 

FoimNumbehfionB. 

ABapojtdlB!nf«r>State  (n>>Local 
Governments^  •  ' 

Frequ^yttfSubmtseioivOa 
Occasion.' 

Reporting  Burden:  .  ;  . 


1«flibaro( 

X' 

FraqMnorof 
responie 

X 

,  rNpcMM' 

.«3 

Burdsn  tKJWY 

PMA  fi^>qve«1  for  Apfoval !..„....,>.>^                     ■, 

■•■•..---'•-10 

,100 

60 

100 

— — 



2 
H 
5 

400 
20 

FkwndarSWenwnt ....;..:,.;:.;.r,.::,.„.., ,:'.', 

PHA  Nntifit^Mion  kt  F^minf        .                                       

400 

2S 

500 

Owfwt  NnWrratifin  fif  Cmmtelinn .  i. .    

Total  Estimated  Burden  Hours:  1,445. 

Status:  New. 

Contact-  Myra  E.  NeWbitt.  HUD,  (202) 
755-6887,  John  Allison,  OMB,  (202)  395- 
C88a 

Date:  June  23. 1968. 

(FR  Doc.  88-14630  Filed  6-28-88:  8:45  am] 
BILUNQ  CODE  4>10-0t-M 

DEPARTMEIfT  OF  THE  INTERIOR 
BuTMU  of  l,^nd  Management 

SuaanviHe  Diatrlct  Grazing  Advisory 
Board,  SusanvMe,  CA 

AQCNCv:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  meeting. 


JMI 


;  Notice  is  hereby  given  that 
the  Susanville  District  Grazing  Advisory 
Board,  created  tmder  the  Secretary  of 
the  Interior's  discretionary  authority  on 
May  14. 1986,  will  meet  (m  August  1. 
198& 

The  meeting  will  begin  at  10:00  a.m.  at 
the  Susanville  District  Office  of  the 
Bureau  of  Land  Management.  705  Hall 
Street.  Susanville,  California. 

The  agenda  on  August  1,  will  include 
discussion  on  use  of  8100  hmds  for  fiscal 
year  1989  and  out  years,  a  report  on 
progress  of  range  improvement  work  for 
fiscal  year  1988,  an  update  on  the 
Alturas  Integrated  Resource 
Management  Plan,  an  update  on  the 
Wild  Horse  and  Burro  Program,  and  a 
-discussion  of  other  items  as  appropriate. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  malce  oral 
statements  to  the  Board  between  3:00 
p.m.  and  4:30  p.m.  on  August  1, 1988,  or 
file  a  written  statement  for  the  Board's 
consideration.  Anyone  wishing  to  make 


an  oral  statement -must  notify  the 
District  Manager,  Bureau  of  Land 
Management.  705  Hall  Street. 
Susanville.  California  06130.  by  July  20. 
1988.  Expending  on  the  munber  of 
persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  estaUished. 

Summary  minutes  of  thie  Board 
meeting  will  be  maintained  in  the 
District  Office,  and  will  be  available  for 
public  inspection  and  reproduction 
'  (during  regular  business  hours)  within  30 
days  following  the  meeting. 
Robert  J.  Sherve, 
Acting  District  Manager. 
[FR  Doc.^B8-f4660  Filed  8-28-8ft  8^  4in) 

■HUNG  COOC  4310-4e-M 

(OR-943-M-4520-12:  QP8-170] 

Filing  Of  Plata  Of  Survey;  Oregon/ 
WaaMngton 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARV:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  theOregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  firom  the  date  of  thte 
publication. 

WiUametfe  Meridiaii 

Oregon 

T.23N.,R.9R. 
T.24N..R.9E.. 
T.3tS..R.eW. 
T.38S.,R.n% 

Washington 

T.  6  N..  R.  14  E., 
T.  7  N.,  R.  14  E.. 
^.6N.,R.1SE.. 
T.7N..R.15E.. 


accepted  May  13. 1888 
accepted  May  13. 1988 
,  accepted  June  3, 1988 
E.,  acceptad  June  3, 1968 

accepted  May  6, 1938 
accepted  May  8, 1988 
acoepted  May  6, 1968 
accepted  May  6, 1968 


If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s).  are  received 
prior  to  the  date  of  offitiJil  filing,  the 
filing  vkrill  be  Stayed  pending     :,  r  ;^^-.  ■- 
consideration  of  the  prote8t(s).  A  plat . 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Biueau 
of  Land  Management  825  NE  .         '  -rv .' 
Multnomah.  Portland,  Oregon  97208,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of  the 
.plat(s)  may  be  obtained  from  the  above 
office  upon  required  payment.  A  person 
or  party  who  wishes  to  protest  against  a 
survey  must  file  their  comments  widi  the 
State  Director,  Bureau  of  Land    - 
Management,  Portland,  Oregon,  a  notice 
that  they  wish  to  protest  prior  to  the 
proposed  official  filing  date  given  above. 
A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest  to 
the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

Theabovorlisted  plats  represent 
dependent  resurveys.  survey  and 
subdivision. 

FOR  FUHTNn  infokmation  contact: 

Bureau  of  Land  Management,  825  NE 
Multnomah  Street.  P.O.  Box  2965. 
Portland,  Oregon  97206. 

Dated:  June  17. 1968 

B.  LaVeUe  Black,- 

C/)ief.  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc.  88-14670  Filed  6-28-68;  8:45  am] 

anUNQ  CODE  «31»«-« 
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Minente  MtiiagciMnt  Sarvte* 


INTEMIATIONAL  TRADE 


Produdng 


AOENCV:Mi 

Interior. 


exploration^ 

i.&,lnc. 

lerals  Management  Service, 


ACTKMC  Noi^  of  the  receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


summary:  Notice  is  hereby  given'that 
Mobile  Exptbration  &  Producing  VS. 
Inc.  has  sub^iitted  a  DOCD  describing 
the  activiti^4  it  proposes  to  conduct  on 
Lease  OCS|ok78,  Block  116.  Eugene 
Area,  ofFsh^|'e  Louisiana.  Proposed 
plans  for  thisi  above  area  provide  for  the 
developmeat  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Morgan  City,  Louisiana. 

date:  The  subject  DOCD  was  deem«d 
submitted  dn  June  za  198a 

ADOKESS:  A  copy  of  the  subject  DOCD 
is  available|  (or  public  review  at  the 
Public  Infomiation  Office,  Gulf  of 
Mexico  OC^  Region,  Minerals 
Management  Service,  1201  Elmwood,  . 
Park  BouleVird,  Room  114,  New 
Orleans,  Lok^siana  (Office  Hours:  8  a-m. 
to  4:30  pja^  Monday  through  Friday). 

FOR  furtmM  WW^ORMATIOII  OOWTAiCI:^ 

Mr.  W.  Williamson;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit: 
Telephone  (304)  736-2874. 

SUPPLEMENTARY  INPORMATION:  The 

purpose  of  this  notice  is  to  inform  the 
public  pursR^nt  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1878,  that  die 
Minerals  S^iKrice  is  considering  approval 
of  the  DOCD  and  that  it  is  available  for 
public  review. 

Revised  rules  governing  practices  and 
procedures  Under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  gover^ents,  and  other  interested 
parties  became  effective  May  31, 1968 
(53  FR  1059«).  Those  practices  and 
procedures  4re  set  out  in  revised 
§  250.34  of  'Htle  30  of  the  CFR. 

Date:  Iune|2jl.  1968- 
|.  Rogecs.i 

Regional  Dir^tw  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc  9^%4(Sn  Hied  &-28-88;  MS  am] 
BtUMQ  COOC  ^W-l«MI 


(iRvMlgsltan  Na  3»-2S6] 


Roport  on  tho  Pros  and  Cons  of 
InHlRllmi  NooolMkMM  WHU'i^^hi  Ta 
Exploro  ttw  FoooMMy  of  •  U.S.  Jopon 
Froo  Trodo  Aroo  AQ'^ooniont 

AQEHCr.  United  States  International 

Trade  Commission. 

action:  Institution  of  investigation, 

scheduling  of  hearings,  and  request  for 

comments. 

EFPECnvE  date  June  23, 1988. 

FOR  FURTHei  MFORMATIOM  CONTACT: 

Kim  Skidmore  Frankena  (202-252-1265) 
or  Diane  Manifold  (202-ii52-1271),  Trade 
Reports  Division.  Office  of  Economics, 
U.S.  International  Trade  Commission. 
Washington,  DC  20436. 

Background 

Hie  Commission  instituted 
investigation  No.  332-255  fotlowring 
receipt  of  a  letter  dated'june  15^  1988 
ftom  the  Senate  Committee  on  Finance, 
requesting  that  the  Commission  conduct 
an  investigation  under  section  S32(g)'of 
the  Tariff  Act  of  1930  (19  MSJC  1332(g)) 
to  provide  a  summary  of  die  views  of 
recognized  authorities  on  U.S.-)sq)an. 
relations  on  the  pros  andcoiis  of 
entering  into  negptiations  with  fapan  to 
explore  the  possibility  of  establishing  a 
U.S.-)apan  free  trade  area  agreement. 
The  Committee  requested  that  the  report 
be  submitted  by  S^ember  16, 1988. 

In  the  letter  requesting  the 
investigation,  the  Committee  stated  that 
U.S.  Ambassador  to  )apan  Mike 
Mansfield  had  suggested  in  several 
speeches  that  joint  exploratifm  of  the 
possibility  of  negotiating  a  free  trade 
area  agreement  could  serve  as  a  means 
of  developing  a  more  comprehensive 
and  friiit^  approach  to  the  resolution  of 
problems  in  U.S.-)apan  trade  relations. 
The  Committee  letter  noted  that  in 
January  1988,  Senator  Robert  Byrd  met 
with  Japanese  Prime  Minister  Takeshita 
and  proposed  that  die  United  States  and 
Japan  undertake  separate  studies  on  the 
advantage  and  disadvantages  of 
initiating  negotiations  with  the  ultimate 
goal  of  establishing  a  U.S.-Japan  free 
trade  area  agreement.  The  letter  said 
that  the  Committee  understands  that  the 
Japanese  government  has  begun  several 
studies  on  the  possible  implications  of 
negotiating  such  an  agreement 

As  requested  by  die  Committee,  the 
Commission's  study  will  summarize  the 
views  of  recognized  authorities  on  U.S<- 
Japan  relations  on  the  implications  of 
entering  into  negotiations  with  Japan  to 
explore  the  possibihty  of  establishing  a 


free  trade  area  which  could  include,  in 
addition  to  the  eventual  complete 
elimination  of  all  tariffs  and  other 
restrictive  regulations  of  commerce  on 
substantially  all  trade  between  the  two 
countries,  the  removal  of  barriers  to 
investment  uid  trade  in  services,  and 
the  guarantee  of  adequate  protection  of 
intellectual  prcqierty  rights.  The 
Committee  also  requested  that  if  the 
experts  believe  there  are  peculiarities  of 
the  Japanese  economic  and  polidcal 
system  wfaidi  w^ould  render  the 
completion  of  an  FTA  less  than  ideally 
effective,  die  rqiort  should  faidentify 
these  problem  areas  and  present  the 
experts'  suggestions  for  alternative 
ways  diat  the  United  States  should 
approach  them. 


Public  Hearing 

A  public  hearing  in  connection  with 
this  investigation  will  be  held  in  the 
Commission  Hearing  Room.  500  E  Street 
SW..  Washington.  DC  20436.  beginning 
at  9-.30  a  jn.  on  July  27, 1968.  All  persons 
shall  have  the  right  to  appear  by  counsel 
or  in  person,  to  present  information,  and 
to  be  heard.  Requests  to  appear  at  the 
pubtic  hearing  should  be  filed  with  the 
Secretary,  United  States  International 
Trade  Conunissicm,  500  E  Street  SW.. 
Washington,  DC  20436,  no  later  than 
noon,  July  20. 1968.  Prdiearing  briefs 
(original  and  14  copies)  should  be  filed 
no  later  than  noon.  )ttly-21, 1968.  Post- 
hearing  briefs  are  required  by  August  3, 
19Si8. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
appearances  at  the  public  hearing, 
interested  persons  are  invited  to  submit 
written  statements  concerning  the 
matters  to  be  addressed  in  the  report. 
Commercial  or  financial  information 
that  a  party  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  S  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.8).  All 
written  submissions,  except  for 
confidential  business  biformation,  will 
be  made  available  for  inspection  by 
interested  persons  in  the  Office  of  the 
Secretary  to  the  Commission.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
August  3, 1988.  AD  submissions  should 
be  addressed  to  the  Secretary  of  the. 
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Commission  at  the  Commission's  oHice 
in  Washington.  DC. 

By  order  of  the  Commission. 

Issued:  June  24, 1988. 
Keonetli  R.  Mason, 
Secretary. 

(FR  Doc.  88-14643  Filed  6-28-88:  B:4S  am] 
BdJjNG  cooe  702».n-M 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  CommittM  on  Actuarial 
Examinations;  invitation  for 
Msmiisraliip  on  Advisory  Committee 

The  loinl  Board  for  the  Enrollment  of 
'  Actuaries  (Joint  Board),  established 
under  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA),  is 
responsible  for  the  enroliment  of 
individuals  who  wish  to  perform 
actuarial  services  under  ERISA.  The 
Joint  Board  has  established  an  Advisory 
Committee  on  Actuarial  Examinations 
(Advisory  Committee)  to  assist  in  its 
examination  duties  mandated  by  ERISA. 
The  term  of  the  current  Advisory 
Committee  will  expire  on  November  1. 
1988  jand  the  Joint  Board  proposes  to 
renew  such  Advisory  Committee's 
charter  for  a  further  two  year  period. 
This  notice  describes  the  Advisory 
Committee  and  invites  applicaitions  from 
those  interested  in  serving  on  it. 

1.  General 

To  qualify  for  enrollment  to  perform 
actuarial  services  under  ERISA,  an 
applicant  must  have  requisite  pension 
actuarial  experience  and  must  satisfy 
knowledge  requirements  as  provided  in 
the  Joint  Board's  regulations.  The 
knowledge  requirements  may  be 
satisfied  by  successful  completion  of 
Joint  Board  examinations  in  basic 
actuarial  mathematics  and  methodology, 
relating  to  pension  plans  qualifying     , 
under  ERISA. 

The  Joint  Board,  in  cooperation  with 
the  Society  of  Actuaries  and  the 
American  Society  of  Pension  Actuaries, 
jointly  administer  examinations  Which 
are  acceptable  to  the  Joint  Board  for  ' 
enrollment  purposes,  and  which  are  .< 
acceptable  to  those  actuarial 
organizations  as  part  of  their  respective 
examination  programs. 

2.PllipOM  ; 

The  Advisory  Committee  plays  an  ' 
integral  role  in  the  examination  program 
by  assisting  the  Joint  Board  in  offering 
examinations  which  will  enable 
examination  candidates  to  demonstrate 
the  knowledge  necessary  to  qualify  for 
enrollment.  'The  purpose  of  the  Advisory 
Committee,  as  renewed,  will  remain  that 
of  assisting  the  Joint  Board  in  fulfdling 


this  responsibility'.  The  Advisory  . 
Committee  will  discuss  the  philosophy 
of  such  examinatioif8.-will  review  topics 
appropriately  covered  in  them,  and  will 
make  recommendations  relative  thereto. 
It  also  wilt  recothmend  to  the  Joint  Board 
proposed  examination  questions.  The 
Joint  Board  will  maintain  liaison  with 
the  Advisory  Conunittee  in  this  process 
to  ensure  that  its  views  of  examination 
content  are  understood.  .  ■^'':-. 

S.  function 

The  manner  in  which  the  Advisory 
Committee  functions  in  preparing 
examination  questions  is  intertwined  - 
with  the  Jointly  administered 
examination  program.  Under  that 
program,  the  participating  actuarial 
organizations  draft  questions  and 
submit  them  .to  the  Advisory  Committee 
for  its  consideration.  After  review  of  the 
draft  questions,  the  Advisory  Committee 
selects  appropriate  questions,  modifies 
them  as  it  deems  desirable  and  then 
prepares  one  or  more  drafts  of  actuarial 
examinations  to  be  recommended  to  the 
Joint  Board.  (In  addition  to  revisions  of 
the  draft  questions,  it  may  be  necessary 
for  the  Advisory  Committee  to  originate 
questions  of  its  own  and  include  them  in 
what  is  recommended.) 

4.  Membership 

The  Joint  Board  will  takes  steps  to 
ensure  maximum  practicable 
representation  on  the  Advisory 
Committee  of  points  of  view  regarding 
the  Joint  Board's  actuariid  examinations 
extant  in  the  community  of  actuaries.  In 
this  regard,  appointment  will  be  made 
from  the  actuarial  conununify  at  large 
and  from  nominees  provided  by  the 
actuarial  organizations.  Since  the 
members  of  the  actuarial  organizations 
comprise  a  large  segment  of  the 
actuarial  profession,  this  appointive 
process  ensures  expression  of  a  broad 
spectrum  of  viewpoints.  All  members  of 
the  Advisory, Committee  will  be 
expected  to  act  in  the  public  interest, 
that  is,  to  produce  examinations  which 
will  help  ensure  a  level  of  competence 
among  those  who  will  be  accorded 
enrollment  to  perform  actuarial  services 
under  QUSA. 

Membership  normalfy  will  be  limited 
to  actuaries  previously  enrolled  by  the 
Joint  Board.  However,  individuals 
having  academic  or  other  special 
qualifications  of  particular  value  for  the 
Advisory  Committee's  work  also  will  be 
considered  for  membership.  The 
Advisory  Committee  will  be  comprised 
of  not  more  than  nine  members. 

The  Advisory  Committee  will  meet 
about  six  times  a  year.  Advisory 
Committee  members  should  be  prepared 
to  devote  from  100  to  ISO  hours, 
including  meeting  time,  to  the  work  of 
the  Advisory  Committee  over  the  course 


of  a  year.  Members  will  4)e  reimbursed 
for  travel  meals  and  lodging  expenses 
incurred,  in  accordance  with  applicable 
government  regulations,  with  respect  to 
their  attendance  at  Advismy  Committee 
meetings. 

Actuaries  interested  in  serving  on 'the 
Advisor)'  Committee  should  express 
their  uiterest  and  fully  state  their 
qualifications  in  a  letter  aiddressed  to: 
'  Joint  Board  for  the  Enrollment  of 
Actuaries,  c/o  U.Si.  Department  of  the 
Treasury,  Washington.  DC  20220. 

Any  questions  may  be  directed  to  the 
Joint  Board's  Executive  Director  at  202- 
535-6787.  ' 

The  deadline  for  accepting 
applications  is  September  15, 1988. 

Dated:  June  23, 198a 

Leslie  S.  Shapiro, 

Executive  Director,  Joint  Board  for  the 
Enrollment  of  Actuaries. 
(FR  Doa  88-14644  Filed  8-23-88:  ft45  am] 
atuMQ  COOE  aio-as-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[88-641 

NASA  Advisory  Coundi  (NAC),  Spaca 
Systsms  and  Tsdmology  Advisory 
Commlttss  (SSTACK  Meeting 

AQCNCV:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  meetirtg. 

SUMMiMV:  In  accordance  with  the 
Federal  Advisory  Conunittee  Act.  Pub. 
L  92-^(63,  as  amended,  the  National 
Aeronautics  and  ^wce  Administration 
announces  a  forthcoming  meeting  of  the' 
NASA  Advisory  Council,  Space  Systems 
and  Technology  Advisory  Committee. 
oa-rt  AND  time:  July  20. 1988. 8:30  a.m.  to 
4  p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  Room  625, 
Federal  Office  Building  lOB. 
Washington.  DC  20546. 
FURTHER  INFORMATION  COWrACT:  Ms. 
Joanne  Teague,  Office  of  Aeronautics 
and  Spaca  Technology,  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546,  202/453-2775. 
SUPFtCMENt ARV  MFORMATION:  The 
NAC  Space  Systems  and  Technology 
Advisory  Committee  (SSTAC)  was. 
estabUshed  to  provide  overall  guidance 
to  the  Office  of  Aeronautics  and  Space 
Technology  (OASTJon  space  ^rstems 
and  technology  programs.  The 
Committee,  chaired  by  Mr.  Nondan  R. 
Augustine,  is  comprised  of  20  members. 
The  meeting  will  be  open  to  the  public 
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up  to  the  seating  capacity  of  the  room 
(approximMely  40  persons  including  the 
Conunitteej  inembers  and  other 
participant). 
Type  of  Reeling:  Open. 

Agenda 

July  20.  Id 

8:30  a.m.— |\|Velcome  by  Committee 

Chairmcpl. 
8:45  a.m.— lOpening  Remarks  by  Acting 

Associate  Administrator. 
9  a.m.— f  i9^1  Year  90  Space  Research 

and  Techbology  Planning. 
12:30  p-m.-^Response  to  Isotonics  Ad 

Hoc  Review. 
1  p.m. — Reborts  of  Ad  Hoc  Task  Teams. 
2:30  p.m.— i|)iscussion  of  Manpower 

Requireiients  Study. 
3:30  p.m.— ^Oiscussion  of  New  Ad  Hoc 

Topics.  I 
3:45  p.m.— ^ummary  Session. 
4  p.m. — ^A^joum. 
AnnBndlew 

Advisory  C^^mittee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  8SJ-}4584  FUed  6-28-«8: 8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AN0t  HUMANITIES 

Agency  IrMormetion  Collection 
Activttlee  kinder  0MB  Review 

AOENCY:  National  Endowment  for  the 

Art8.NFA^. 

ACnow;  Nobce. . 

SUMMARYsThe  National  Endowment  for 
the  Arts  (IVEA}  has  sent  to  the  Office  of 
Managemftit  and  Budget  (0MB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
PaperworkjReduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Comments  on  ^ese  information 
coUectionf  ,must  be  submitted  by  July  29, 
198& 


:  Send  comments  to  Mr.  Jim 
Houser,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
726  Jackson  Place  NW.,  Room  3002. 
Washingt^.  DC  20503;  (202-395-7316). 
In  additioBj  copies  of  such  comments 
may  be  sc^  to  Mr.  Murray  Welsh, 
National  ^dowment  for  the  Arts, 
Administraitive  Services  Division.  Room 
203. 1100  Pennsylvania  Avenue  NW, 
Washingten.  DC  20506;  (202  682-5401). 
POn  RIRTHCR  MFORMATION  CONTACT. 

Mr.  Murrajji  Welsh.  National 
Endowmnjeit  for  the  Arts,  Administrative 
Services  Division.  Room  203, 1100 
Pennsylvapiia  Avenue  NW..  Washington, 
DC  20506: 1(202-682-5401)  from  whom 
copies  of  1|be  documents  are  available. 


Hie 

Endowment  reqaetts  the  review  of  a 
new  collection.  TUt  entry  is  issued  by 
the  Endowment  and  contains  the 
following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported:  (3)  who  will  be  required  or 
asked  to  report:  (4)  what  the  form  Mrill 
be  used  for  (5)  an  estimate  of  the 
number  of  responses;  (6)  an  estimate  of 
the  total  number  of  hours  needed  to 
prepare  the  form.  This  entry  is  not 
subject  A  44  U.S.C.  3504(h). 

Title:  Expansion  Arts  Program — ^Rural 
Arts  Initiative. 

Frequency  of  Collection:  One-time. 

Respondents:  State  at  local 
governments. 

Use:  Guideline  instructions  and 
applications  eHcit  relevant  information 
from  State  Arts  Agencies  that  apply  for 
funding  under  the  Rural  Arts  Initiative. 
The  information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposals  in 
the  peer  review  process. 

Estimated  Number  of  Respondents: 
56. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  896. 
Muiray  R.  Webh. 

Director,  Administrative  Services  Division, 
National  Endowment  for  the  Arts. 

[FR  Doc  88-14662  Filed  6-2&-«8: 8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice  Applicationc  end 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hszsrds 
Considerstlone 

I.  Background 

Pursuant  to  Public  Law  (PX.)  97-415, 
the  Nuclear  Regulatory  Conunission  (the 
Conunission)  is  pubUshing  this  regular 
b^eekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  ^s  amended  (the  Act),  to  require 
the  Commission  to  pubUsh  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  inunediately  effective  any 
amendment  to  an  operating  license  upon 
a  detennination*by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  June  6, 1988. 
throu;^  June  17. 1988.  The  last  biweekly 


notice  was  published  on  June  15, 1968 
(53  FR  22396). 

NOTICE  OF  CONSIDERATKm  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNDICANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Conunission  has  made  a  proposed 
determination  that  die  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  sigitificant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
deterndnatioiL  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch.  Division  of  Rules  and  Records. 
Office  of  Administration  and  Resource 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
deUvered  to  Room  4000,  Maryland 
National  Bank  Building,  7735  Old 
Georgetown  Road,  Betiiesda,  Maryland 
from  8:15  a.m.  to  5K)0  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  PubUc  Document 
Room,  1717  H  Street.  NW,  Washington, 
DC.  The  filing  of  requests  for  hearing 
and  petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  29. 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
afiected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
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Practice  fer  DometBc  lioenaing 
Proceedings"  in  10  CFR  Part  Z.  tf  a 
request  for  «  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Comnission  or  an  Atomic 
Safety  and  Ucawiag  Board,  desi^iated 
by  the  Commission  or  by  the  Chainnan 
of  the  Atomic  Safely  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  %viU  issue  a  notice  of  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  Hie  petition 
should  specifically  explain  the  reasons 
why  intervention  shoold  be  permitted 
with  (Particular  reference  to  the 
following  factOTs:  (1)  die  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  smd  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding;  and{3)  the  possible  . 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matto'  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  tiie  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

'  If  a  hearing  is  requested,  the 
Conunission  will  make  a  final 


determination  on  6ie  issue  of  no 
signifioant  hesards  consideration.  Hie 
final  detanrinatioii  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  detemdnation  it  that  tiie 
amendment  request  involves  no 
significant  hnardi  oensideratioB.  ttie 
Commiesion  may  issue  the  amentfaBent 
and  make  ft  immediateiy  ^fective, 
notwithstanding  ttie  request  for  a 
hearing.  Any  hearing  held  would  take 
place  aft«'  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  invdves  a  signifi<Jnt 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment 

Normally,  die  Commission  will  not 
issue  the  amendment  until  tfie  expire 
tion  of  the  30-day  notice  period. 
However,  should  ciicunstances  change 
during  the  notice  period  such  that  failnre 
to  act  in  a  timely  way  wouid  result  for 
example,  in  derating  or  shutdovm  of  die 
facility,  the  Commissicm  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  receive^ 
before  action  is  taken.  Should  the  ^ 
Commission  take  thn  action,  it  will 
publish  A  notice  of  issuance  and  provide 
for  opportimity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infi«quently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  Uiat  the  petitioner  promptlj^o 
inform  the  Commission  by  a  toll-fi«e 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  [Project  Directo^: 
petitioner's  name  and  telephone 
number;  date  petition  w^s  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  205^, 
and  to  the  attorney  im  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions. 


supplemental  petttiom  and/or  requests   j 
for  hearing  wiH  not  be  entCTtamed  | 

absent  a  deterrainatlMi  by  Ae 
Commission,  the  presiding  officer  or  the 
presiding  Atonic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(«)(lXi)-(v)  and  2.71<Cd). 

For  further  details  with  respect  to  this 
action,  see  the  applicatitni  for 
amendment  which  is  available  for  public 
inflection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW..       I 
Washington,  DC.  and  at  die  local  public 
document  room  for  the  particular  facility 
involved. 

Carolina  Power  ft  light  Company, 
Docket  No.  se^ZSl,  H.  B.  Robinson 
Steam  Qectric  Plant  Unit  No.  2, 
Darlington  Coonty.  Seotfa  Carolina 

Date  of  amendment  request:  May  25, 
1988 

Description  of  amendment  request 
The  amendment  would  delete  Figure  6.2- 

1,  "Offsite  Oiganization,"  and  Figure  6.2- 

2,  "Facility  Organization,"  from  the 
Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  S0.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  Carolina  Power  & 
Light  Company  (CP&L)  reviewed  the 
proposed  change  and  determined,  and 
the  NRC  staff  agrees,  that: 

(1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probabiUty  or  consequences  of  an 
accident  previously  evaluated  because 
deletion  of  the  oiganization  charts  fhim 
the  Technical  Specifications  does  not 
affect  plant  operation.  As  in  the  past 
the  NRC  will  continue  to  be  hiformed  of 
organization  changes  through  other 
required  controls.  In  accordance  with  10 
CFR  S0.34(b)(6)(i),  the  applicant's 
organizational  stroctore  is  required  to  be 
included  in  the  Final  Safety  Analysis 
Report.  Chapter  13  of  the  Final  Safety 
Analysts  Report  provides  a  description 
of  the  organization  and  detailed 
organization  charts.  As  required  by  10 
CFR  5a71(e),  CP&L  submiU  annual 
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updates  tbi  the  FSAR.  Appendix  B  to  10 
CFR  Part  90  and  10  CFR  50.54(a)(3) 
govern  cnangeB  to  the  organization 
describedin  the  Quality  Assurance 
Program.  iSome  of  these  organizational 
changes  inquire  prior  NRC  approval. 
Also,  it  ia  Q'&L's  practice  to  inform  the 
NRC  of  organization  changes  affecting 
the  nuclear  facilities  prior  to 
implemei^lation. 

(2)  Thei  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  \iind  of  accident  than 
previouslvj  evaluated  because  the 
proposedlMange  is  administrative  in 
nature  am  no  physical  alterations  of 
plant  com  guration  or  change  to 
setpointsli  t  operating  parameters  are 
proposed! 

(3)  The|  proposed  amendment  does  not 
involve  a{  Significant  reduction  in  a 
margin  of  safety  because  (7&L,  through 
its  QualitM  Assurance  programs,  its 
commitment  to  maintain  only  qualified 
personnel  In  positions  of  responsibility, 
and  other  required  controls,  assures  that 
safety  functions  will  be  performed  at  a 
high  level  of  competence.  Therefore, 
removal  Of  the  erganization  chart  from 
the  Technical  Specifications  will  not 
affect  the  margin  of  safety. 

■Accordingly,  the  Commission 
proposes  to  determine  that  this  change 
does  not  iavolve  a  significant  hazards 
considera^on. 

Local  Pablic  Document  Room 
location:  Hartsville  Memorial  Library, 
.  Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29535 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551  Raleigh, 
North  Carolina  27602. 

NRC  Project  Director.  Elinor  G. 
Adensamj  I 

The  Comnonwealtfa  Edison  Company, 
Docket  NUs.  STN-456  and  STN-457, 
BraidwrocU  Station,  Unit  Nos.  1  and  2, 
WiU  County.  nUnois 

Date  of  amendment  request 
November  26, 1986  and  January  14, 1988 

Brief  description  of  amendment  In 
accordance  with  the  requirements  of  10 
CFR  73.53,  the  licensee  submitted  an 
amendment  to  the  Physical  Security 
Plan  for  the  Braidwood  Nuclear  Power 
Station  to  reflect  recent  changes  to  that 
regulatiofi  The  proposed  amendment 
would  mddify  paragraph  2.F  of 

Facility  Operating  License  No.  NPF-72 
and  paragraph  2.F  of  Facility  derating 
License  If 9.  NPF-77  to  require 
complianpe  with  the  revised  plan. 

Basis  fit  proposed  no  significant 
hazards  oonsideration  determination: 
On  Augu^^  4, 1986  (51 FR  27817  and 
27B2Z),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 


regulations.  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  November  28, 1986' 
and  January  14, 1988.  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  license  te  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  Its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  &ie  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendment  is  appropriate  because  they 
afford  an  increased  assurance  of  plant 
safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazuds 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
For  the  foregoing  reasons,  the 
Commission  proposes  to  determine  that 
the  proposed  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wilmington  Township  Public 
Library,  201 S.  Kankakee  Street,. 
Wilmington,  Illinois  60481 

Attorney  for  lic&isee:  Michael  Miller, 
Esq.,  SAdley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois,  60603 

NRC  Project  Director  Daniel  R. 
Muller 

Connecticut  Yankee  Atomic  Power 
Company.  Docket  Na  50-213.  Haddam 
Nedc  Plant.  KCddiesex  County, 
Connecticut;  Noctbeast  Nuclear  Energy 
Company,  et  al;  Dodcet  Nos.  50-245. 50- 
S36.  and  50-123,  Millstone  Nuclear 
Power  Station.  Unit  Nos.  1, 2,  and  3, 
New  London  County.  Connecticut 

Date  of  amendment  request  May  25, 
1968 


Description  of  amendment  request  By 
application  dated  May  25, 1988, 
Connecticut  Yankee  Atomic  Power 
Company  and  Northeast  Nuclear  Energy 
Company  (the  licensees)  requested 
changes  to  the  Technical  Specification 
(TS)  for  Haddam  Neck  and  Millstone 
Units  1. 2  and  3.  The  proposed  change  to 
the  TS  would  provide  for  unifonn 
addresses  for  the  following  classes  of 
reports  for  Haddam  Neck  and  Millstone 
Units  1, 2  and  3: . 

'  Routine  Reports  including  Monthly 
Operating  Reports  (TS  6.9.1) 

*  Special  Reports  (TS  6.9.2) 

In  addition  to  the  above,  the  same 
addresses  would  apply  to  reporting  of 
Radial  Peaking  Factor  Limits  for 
Millstone  Unit  3  per  TS  &9.1.e. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  November  6, 1966  the  NRC  issued  a 
revised  Section  5a4,  "Written 
Communications,"  of  10  CFR  Part  SO  (51 
FR  50306  as  amended  at  52  FR  31611.) 
Subsection  (a)  of  10  CFR  50.4  requires 
that: 

The  signed  original  of  all  correspondence, 
reports,  applications,  and  other  written 
communications  from  the  applicant  or 
licensee  to  the  Nuclear  Regulatory 
Commission  concerning  the  regulations  in 
this  part  or  individual  Ucense  conditions  must 
be  addressed  to  the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control  Desk. 
Washington.  DC  20555. 

The  proposed  changes  to  TS  6.0.1, 
6.9.2.  and  6.9.1.6  (Millstone  Unit  3,  only) 
would  provide  consistency  with  10  CFR 
50.4(a).  In  addition,  the  proposed 
changes  to  the  TS  would  also  require 
that  copies  of  the  subject  reports  be  sent 
to  the  Regional  Administrator,  Region  L 
and  to  the  NRC  Resident  Inspector. 

On  March  6, 1986,  die  NRC  published 
guidance  in  the  Federal  Register  (51  FR 
7751)  concerning  examples  of 
amendments  that  are  not  likely  to 
involve  a  significant  hazards 
consideration.  One  example  of 
amendments  not  likely  to  involve 
significant  hazards  considerations  is 
example  (vii)  which  involves  "A  change 
to  conform  a  Ucense  to  changes  in  the 
regulations,  where  the  license  change 
results  in  very  minor  changes  to  facility 
operations  clearly  in  keeping  with  the 
regulations."  The  proposed  changes  to 
the  TS  cleariy  fall  writhin  example  (vii) 
noted  above.  Accordingly,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
changes  to  TS  6.9.1  and  6.9.2  for 
Haddam  Necl:  and  Millstone  Units  1, 2 
and  3  and  TS  6.9.1.6  for  Millstone  Unit  3 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Russel  Library,  123  Broad 
Street  Middletown,  Connecticut  06103 
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and  Waterford  PaUic  Libraiy,  4B  Rope 
Ferry  Road.  Waterfo^  Connectiait 
06385. 

Attorney  for  licensee:  Cen^A  Garfield, 
Esquire.  Day.  Berry  ft  Howard.  One 
Constitution  Flaza.  Hartford. 
Connecticut  06103. 

NRC  Project  Director  John  P.  Stdz 

Delioit  Bdteoo  CanqMny.  Docket  No.  50- 
341,  Femii-Z.  Monroe  County.  Mirhigap 

Date  of  ameadment  request  January 
27,1988 

Descriptioa  of  omeodment  request 
This  profioaed  Ucenae  amendment 
would  modify  the  Mnrimnw  Channeb 
Operable  for  the  Containment  Hi^ 
Range  Raifiafion  Mooitort  to  be 
consisteiit  with  NRC  Generic  Letter  83- 
86. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Hie  Coraraission  has  provided 
standards  for  detennhiing  wheAer  a 
sigiufioant  hazards  consideration  exists 
(10  CFR  50.92(c)}.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  acoordaaoe  with  the  proposed 
amoidment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  Idnd  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  sigiyficant  reduction  in  a 
margin  of  sa^ty. 

The  Commission  has  provided 
guidance  concemiHg  the  application  of 
its  standards  set  forth  in  10  CFR  5a92  by 
providing  certain  examples  (51 FR  7751). 
One  examine  of  an  amendment  not 
likely  to  involve  significant  hazards 
consideratioB  is  (ii).  "A  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  technical  specifications, 
e.g..  a  more  stringent  surveillance 
requirement"  The  proposed  amendment 
matches  the  example  because  it  would 
require  an  additional  channel  of  the 
Containment  Hi^  Range  Radiation 
Monitor  to  be  operable.  Therefore,  the 
Commission  proposes  to  determine  that 
the  proposed  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Documeat  Room 
location:  Monroe  County  Library 
^stem.  3700  South  Custer  Road. 
Monroe.  Michigan  48161. 

Attorney  for  Jicensee:  John  Flyim, 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue.  Detroit.  Michigan  48226. 

MIC  Project  Director  Daniel  R. 
Mtiller,  Acting 


DetraH  Edben  CenqMny,  Oodcet  No.  S0> 
341.  Fwaii-Zi  Muunw  CowBty.  nficlBgun 

Date  of  amendment  request  Match  10. 
1988. 

Description  of  amendment  request 
The  proposed  license  amendment  would 
change  flie  Fenni-2  Technical 
Specifications  (TSs)  te  clarify  the  Action 
Statements  for  operabiUty  ef  >n 
Emergency  Equipment  Cooling  Water 
(EECW)  sidisystem.  an  Emergency 
Equipment  Service  Water  (EBSW) 
subsystem,  and  the  Ultimate  Heat  SinL 
The  proposed  change  would  require 
associated  safety-related  equipment  to 
be  declared  inoperable  at  ^  time  of 
discovery  rather  than  72  hours  after 
discevery  of  the  inoperable  cooling 
subsystem. 

Basis  for  proposed  no  significant 
hazards  consideration  deteraiination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  Id  CFR  50.92  by  providing 
certain  exany)les  (51  FR  7751).  One 
exan4>le  of  an  action  involving  no 
significant  hazards  consideration  is  (ii). 
"A  change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  technical 
spedficationa.  e.g.,  a  more  stringent 
surveillance  requirement"  The  proposed 
change  is  directly  related  to  this 
example  because  declaring  die 
equipment  inoperable  cmd  implementing 
the  Action  Statement  at  the  time  of 
discovery  of  an  inoperable  E&CW/ 
EESW  si^system  or  Ultimate  Heat  Sink, 
rather  than  72  hours  following  the 
discovery,  is  more  restrictive  than  the 
current  TSs  allow. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe,  N^higan  48161. 

Attorney  for  licensee:  John  Flynn. 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit  Kfichigan  48226. 

NRC  Pro/ect  Director  Daniel  R. 
Muller,  Acting  Director. 

Detroit  Edison  Company,  Docket  Na  50- 
341,  Feimi-2.  Monroe  County,  Mkhigan 

Date  of  amendment  request  March  28, 
1988 

Description  of  amendment  request 
The  proposed  amendment  would  modify 
the  Fermi-2  Technical  Specifications  to 
change  Footnote  in  Table  tZ  to  include 
the  provisions  to  place  the  mode  switdi 
in  the  Refud  position  to  facilitate  Source 
Range  Monitor  (SRM)  and  Intermediate 
Range  Monitor  (IRM)  operability  testing. 

^sis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 


hazards  consideratioa  exists.  A 
proposed  amendnent  to  an  operating 
license  for  a  fecffify  involves  no 
significant  faazanb  oonaideration  ff 
operation  of  die  foc9ify  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probabOify  or  consequences  of  an 
accident  previousfy  evaluated;  (2)  create 
the  possibility  of  a  new  or  ififferent  kind 
of  accident  from  any  acddeht  previously 
evaluated;  or  (3)  involve  a  aignificant 
reduction  in  a  margin  of  safety. 

The  licensee  has  made  a 
determinatian  and  dw  Commission's 
staff  agrees  that  the  prtqiosed 
amendment  involves  no  significant 
hazards  consideration  based  on  the 
following  conaideBBtkHu: 

1.  Hie  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  cooseqnenoes  of  an 
accident  previousfy  evahuted.  The 
diange  to  place  the  mode  switch  in  the 
Refuel  position  during  rimtdown 
(OperatioBal  Conditions  3  and  4)  to  test 
the  rod  block  functions  does  not  involve 
a  aignificant  increase  in-the  probabilify 
or  consequences  of  an  accident 
previously  evaluated  because  the 
Technical  Specifications  continue  to  ' 
ensure  that  the  one-rod-out  interiock  is 
operable  prior  to  {danned  rod 
withdrawal.  This  prevents  withdrawal 
of  more  dian  one  control  rod  from  the 
core.  Placing  the  mode  switdi  in  the 
Refuel  position  is  thus  a  more, 
conservative  action  than  pladng  it  in  the 
Run  or  Startup/Hot  Stan(ftiy  position  as 
currently  allowed.  In  addition,  the 
change  does  not  result  in  any 
modifications  to  the  plant  or  system 
operation  and  no  safefy-related 
equipment  is  altered. 

2.  The  proposed  diange  does  not 
create  tfie  possibilify  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  As  stated 
above,  the  proposed  change  does  not 
modify  the  plant  or  system  operation 
and  no  safefy-related  equipment  is 
altered.  The  requested  change  does  not 
create  any  new  accident  mode. 

3.  The  proposed  diange  does  not 
involve  a  si^iifioaat  reduction  in  a 
margin  of  safefy.  As  stated  above, 
placing  the  mode  switch  in  the  Refuel 
position  to  perfonn  SRM  and  IRM 
operability  testing  continues  to  ensure 
that  no  more  than  one  control  rod  could 
be  withdrawn  from  the  core  due  to  the 
operability  requirements  of  die  one-rod- 
out  interlodc  Furdiermore,  the  use  of  the 
Refuel  position  is  more  conservative 
than  the  Run  or  Startup/Hot  Standby 
positions,  whidi  are  currently  allowed 
by  the  Technical  ^ledfications. 
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Local  PtmlJc  Document  Room 
location:  Kf^iroe  County  Library 
%8tem,  37a>  Sou  A  Custer  Road, 
Monroe,  K^chigan  48161. 

Attorney  for  licensee:  John  Flynn, 
Esq..  Detni|i^  Edison  Company,  2000 
Second  Avi^ue,  Detroit.  Midiigan  48228. 

NRC  MjfBct  Director:  Daniel  R. 
Muller,  Acmig  Director 

Detroit  EdiaioB  Company,  Dodcet  No.  50- 
341,  Fennif^  Mooroo  County.  Michigan 

Date  ofahnendment  request:  May  24, 

Descripiwn  of  amendment  request 
The  proposed  amendment  would  change 
the  Fenni-2  [Technical  Specifications 
(TSs)  basM  cm  the  guidance  provided 
by  the  NR(p  staff  in  Generic  Letter  87-09, 
dated  June  4, 1967.  Specifically,  the 
proposed  revision  woidd  change  the 
restriction  lagainst  entry  into  an 
Operational  Condition  while  relying  on 
the  provisijcms  of  Action  statements. 
Also,  the  pnoposed  revision  would 
include  a  24-hour  delay  in  implementing 
Action  reqktirements  due  to  a  missed 
surveillanct  when  the^^ction 
requirements  provide  a  restoration  time 
that  is  less  ^lan  24  hours.  In  addition, 
the  proposad  amendment  would  clarify 
a  potentiajjiy  confusing  TS.* 

Basis  fat  proposed  no  significant 
hazards  consideration  determination: 
llie  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  exainples  (51 FR  7751).  One 
example  of  an  action  involving  no 
significant!  kazards  consideration  is  (vii), 
"A  change! . to  conform  a  license  to 
changes  inj  ^he  regulations,  where  the 
license  chatige  results  in  very  minor 
changes  to  facility  operations  clearly  in 
keeping  wlti  the  regulations".  The 
proposed  dkange  is  similar  to  this 
example  in  jthat  the  proposed  TS 
revisions  4^  based  on  Generic  Letter 
67-09,  which  provides  acceptable 
altemativea  for  meeting  the 
requirements  of  10  CFR  50.36, 
Technical  Specifications."-  '  • 

TherefoM,  the  Commission  proposes 
to  determine  that  the  application  does 
not  involvf  {a  significant  hazards 
consideratibn. 

Local  Pukiic  Document  Room 
location:  Monroe  County  Library 
System,  37IQ0  South  Custer  Road. 
Monroe,  Michigan  48181. 

AttomeJ[ for  licensee:  John  Flynn, 
Esq^  DetrOI  Edison  Company,  2000 
Second  Ayi  nue.  Detroit.  Midiigan  48228. 

NRCPr^  9ct  Director  Daniel  R. 
Muller,  Acting 


Florida  Power  CotpatatkHi,  •(  aL, 
Dodnt  No.  SMtt.  Gryrtal  River  Unit 
No.  9  Nuclaar  GenanrtiBg  FlMrt.  Qtms 
County,  Fkrida 

Date  of  amendment  requests: 
December  2, 1906,  as  supplemented 
December  1. 1967.  January  20. 1988  and 
April  14. 1988 

Description  of  amendment  requests: 
'  In  accordance  with  the  requirements  of 
10  CFR  73.55.  the  Florida  Power 
Corporation  submitted  amendments  to 
the  Physical  Security  Plan  for  Crystal 
River  Unit  Na  3  to  reflect  recent 
changes  to  that  regulation.  The  proposed 
amendments  would  modify  paragraph 
2D  of  Facility  Operating  license  No. 
DPR-72  to  require  compliance  with  the 
revised  Man. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1986  (51  FR  27817  and 
27822).  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "I^ysical  Protection  of 
iHants  and  Materials,"  to  clarify  plant 
security  reqpirements  to  afford  an 
increased  assurance  of  plant  safefy.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
pn^iosed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  ^censee  submitted 
its  revised  Plan  on  December  2, 1986,  as 
supplemrated  December  1, 1987,  January 
20, 1988  and  April  14, 1988,  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  Plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safefy  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the   . 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safefy." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  wdiether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  example  of  actions 
involving  significant  hazuds 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii),  "a  change  to  conform  a 
license  to  changes  in  die  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facilify  operations 


clearly  in  keephig  with  the  regulations." 
The  changes  in  this  case  fall  within  die 
scope  of  ^  example.  For  the  foregoii^ 
reasons,  the  CcMnmission  proposes  to 
determine  diet  the  proposed 
amendments  invcrfve  no  si^ficant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
668  N.W.  First  Avmue,  Qystal  River, 
Florida  32829 

Attorney  for  licensee:  R.  W.  Neiser, 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation.  P. 
O.  Box  14042,  St.  Petersburg,  Florida 
33733 

NRC  Project  Director  Herbert  N. 
Berkow 

Geoiiia  Powor  Company.  O^etliocpe 
rower  tiOiponHiaii,  JMumapai  nwctiic 
Aadmrity  of  GMrgia,  Gfy  of  Ddton. 
Geoisia,  Dodnt  No.  8»4X4.  Vogde 
Qedric  GeBKatiag  Plant.  Unit  1,  Binke 
Counfy.  Georgia 

Date  of  amendment  request-  May  19. 
1988 

Description  of  amendment  request 
The  proposed  amendment  revises  • 
Technical  Specification  (TS)  3.1.1.3, 
"Moderator  Temperature  Coefficient" 
and  its  bases.  Cnrrentiy.  TS  require  that 
the  moderator  temperature  coefficient 
(MTC)  be  negative.  The  proposed 
-  amendment  allows  a  sli^tiy  positive 
MTC  of  0.7  delta  k/k/*  F  up  to  70%  of 
rated  thermal  power  (RTP)  rankling 
down  to  0  delta  k/k/'  F  at  100%  RTP. 

The  proposed  amendment  also  revises 
shutdown  margin  requirements  as 
specified  in  TS  Section  3/4.1, 
"Reactivify  Conbx)!  Systems,"  TS 
Section  3/4.5,  "Emergency  Core  Cooling 
Syitem."  and  TS  Section  3/4.3, 
"Instrumentation,"  and  their  bases.  The 
proposed  changes  include: 

(1)  The  refueling  water  storage  Tank 
(RWST)  boh>n  concentration  range  is 
being  increased  from  a  range  between  . 
2,000  ppm  and  2.100  ppm  to  a  range 
between  2,400  ppm  and  2,600  ppm. 

(2)  The  accumulators  boron 
concentration  range  is  being  increased 
from  a  range  between  1,900  ppm  and 
2.100  ppm  to  a  range  between  1.900  ppm 
and  2,800  ppm. 

(3)  TS  Figures  3.1-1  and  3.1-2  are  being 
replaced  to  reflect  revised  shutdown 
maigin  requirements  for  higher  boron 
concentration. 

(4)  The  high  flux  at  shutdown  alarm  is 
being  changed  from  3.18  times 
background  to  2.30  times  background  in 
table  notation  9  of  TS  Table  4.3-1.     | 

(5)  The  minimum  berated  water 
volume  requirement  for  the  RWST  in  . 
MODES  5  and  8  is  being  increased  from 
70,832  to  94,404  gallons. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  basis  for  the  MTC  TS  limit  is  to 
ensure  that  the  value  of  the  coefficient 
remains  within  the  limits  assumed  in  the 
Final  Safety  Analysis  Report  (FSAR) 
accident  and  transient  analyses.  In 
keeping  with  this  basis,  the  necessary 
accident  and  transient  analyses  have 
been  performed  with  the  new  MTC 
values  and  show  that  the  results  remain 
within  all  design  and  safety  criteria. 

In  order  to  provide  the  necessary 
shutdovvn  margin  requirements  for 
future  reload  cycle  designs  without  the 
addition  of  excessive  numbers  of 
burnable  absorbers,  the  RWST  boron 
concentration  range  was  increased  to 
2,400-2,600  ppm.  Since  the  accumulators 
are  normally  filled  from  the  RWST,  the 
accumulator  boron  concentration  range 
was  increased  to  1.900-2.600  ppm. 
Maintaining  the  lower  limit  at  1.900  in 
the  accumulators  will  allow  for  some 
small  amount  of  dilution  of  the 
accumulator^water  volume  from  possible 
back  leakage  of  low  boron 
concenfration  water  from  the  reactor 
coolant  system  (RCS)  during  normal 
operation .  The  new  RWST  and 
accumulator  boron  concentration  limits 
are  sufficient  to  ensure  that  the  borated 
emergency  core  cooling  systems  water 
volumes,  when  mixed  widi  the  RCS 
water  volimie  and  other  sources  of 
water,  will  result  in  the  reactor  core 
remaining  subcritical  to  meet  the  loss  of 
coolant  accident  long  term  cooling 
requirements. 

The  boron  dilution  analyses  for 
MODES  3. 4,  and  5  resulted  in  revised 
curves  of  required  shutdown  margin  as  a 
function  of  RCS  boron  concentration. 
These  curves  are  designed  to  ensure 
that  the  operator  will  have  at  least  15 
minutes  of  response  time  after  receipt  of 
the  high  flux  at  shutdown  alarm  before 
shutdown  margin  is  lost.  The  reanalyses 
of  boron  dilution  assume  that  the  high 
flux  at  shutdown  alarm  setpoint  is  set  at 
2.30  times  background. 

Further  consideration  of  the  borated 
water  requirements  for  18-month  reload 
cycles  widi  high  critical  boron 
concentrations  required  verification  of 
the  amount  of  boric  acid  required  in  the 
RWST  during  various  MODES.  Greater 
volumes  of  RWST  water  are  needed  to 
provide  the  same  change  in  shutdown 
margin  at  the  potentially  high  initial 
boron  concenfrations  that  may  exist  in 
the  RCS.  It  was  determined  that  the 
RWST  water  volume  required  to  shut 
down  the  plant  under  normal  operating 
procedures  in  MODES  5  and  6  needed  to 
be  increased  from  70,832  gallons  to 
99,404  gallons. 

The  Commission  has  provided 
standards  for  determining  whether  a 


significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  witii  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  regard  to  the  proposed  amendment, 
the  licensee  has  determined  the 
following: 

1.  The  proposed  changes  do  not 
significantly  increase  the  probability  or 
consequences  of  p/eviously  evaluated 
accidents.  Previously  analyzed 
accidents  were  reviewed  and  either 
evaluated  or  re-analyzed.  The  changes 
did  not  adversely  affect  equipment  or 
systems  involved  in  the  initiation  or 
mitigation  of  the  previously  analyzed 
accidents.  As  such,  the  changes  would 
not  significantly  increase  the  probability 
of  such  accidents.  The  accident 
consequences  were  either  bounded  by 
the  previous  analyses  or  increased  by  a 
very  small  amount.  In  all  cases,  the 
results  remained  within  applicable 
design  and  safety  criteria  and  the 
conclusions  in  the  FSAR  remained  valid. 
The  consequences  of  previously 
analyzed  accidents,  therefore,  are  not 
significanUy  increased. 

2.  The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated.  The  proposed  changes  do  not 
introduce  any  new  equipment  or  require 
any  existing  equipment  or  systems  to 
perform  a  different  type  of  function  than 
they  are  currently  designed  to  perform. 
A  new  mode  of  failure  is,  therefore,  not 
created  and  a  new  or  different  kind  of 
accident  is  not  possible. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  An  evaluation  was 
performed  to  determine  the  effects  of  the 
proposed  changes  on  the  FSAR  accident 
analyses.  The  results  of  the  evaluation 
show  that  all  applicable  design  and 
safety  criteria  would  be  met  The 
conclusions  of  the  accident  analyses  in 
the  Vogtie  FSAR  remain  valid,  and  the 
safety  limits  continue  to  be  met  Margins 
of  safety  are,  therefore,  not  significantly 
reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  determination  and  concurs 
with  its  findings. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
change  involves  no  significant  hazards 
consideration. 


Local  Public  Document  Room 
location:  Burice  jCounty  Public  Library, 
412  Fourth  Street  Waynesboro.  Georgia 
30630. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman.  Sanders.  Lockerman 
and  Ashmore.  Chandler  Building.  Suite 
1400. 127  Peachtree  Street  NJB..  Altanta. 
Georgia  30043. 

NRC  Project  Director:  David  B. 
Matthews 

Gemgia  Power  Company,  Oglethoipe 
Power  CocporatioD,  Munidpal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Geoi:^,  Docket  No.  5IM24,  Vogtie 
Elactik:  Generating  Plant,  Unit  1,  Buike 
County,  Georgia 

Date  of  amendment  request  May  19. 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3/4.7.6, 
"Control  Room  Emergency  Filtration 
System."  The  asterisked  footnote  of  TS 
3.7.6  would  be  changed  to  read  as 
follows: 

Note  1:  During  Control  Room 
Emergency  Filtration  System  testing 
preceding  remt^al  of  the  temporary 
control  room  wall,  the  Unit  1  Control 
Room/Unit  2  Control  Room  differential 
pressure  requirement  of  Specification 
4.7.6.e.3  is  Waived.  The  waiver  is  | 

contingent  upon  the  capability  to  shut 
down  the  applicable  Unit  2  heating, 
ventilation  and  air  conditioning  (HVAC) 
systems  and  close  the  applicable  Unit  1/ 
Unit  2  HVAC  Isolation  dampers  within 
4.5  minutes  after  receipt  of  a  Unit  1 
Control  Room  Isolation  signal. 

In  addition,  three  more  footnotes 
would  be  added  to  TS  3.7.6  that  read  as 
follows: 

Note  2:  After  commencement  of  Unit  1 
Control  Room  Emergency  FUtration 
System  flow  balancing  for  two-unit 
operation,  verification  of  control  room 
pressurization  in  accordance  with 
Specification  4.7.6.e.3  is  waived  for  a 
period  not  to  exceed  7  days.  This  waiver 
is  contingent  upon  receipt  of  acceptable 
test  results  for  control  room 
pressurization  testing  prior  to  breaching 
the  temporary  control  room  wall. 

Note  3:  Unit  2  Control  Room 
Emergency  Filtration  System  Fans  (2- 
1531N7-001  and  2-1531-N7-002)  shall  be 
controlled  to  prevent  operation 
following  the  completion  of  the  initial 
two  unit  control  room  pressurization  test 
(pursuant  to  Specification  4.7.6.e.3)  after 
removal  of  the  temporary  contjol  room 
wall. 

Note  4:  At  least  one  Unit  2  Control 
Room  isolation  damper  (2HV-12114  or 
2HV-12115)  shall  be  locked  closed  and 
both  Unit  1  Control  Room  isolation 


Faditai  Begtotar  /  Vol  53.  No.  125  /  Wednesday.  June  29.  1988  /  Notices 


24S11 


dampen  (lH?-U114  and  lHV-12115) 
shall  be  lockBd  open.  The  Unit  2  Control 
Room  isolatiaa  dampen  (2HV-12114  or 
2HV-12115)  nay  be  opened  when  the 
Unit  1  ContTM  Room  Emergency 
Filtration  SyUem  is  operating  in  the 
emergency  (pressurization)  mode. 

Also,  the  maximum  control  room  air 
temperature  in  TS  4.7.6  will  be  revised 
from  80*  P  to  te*  F,  andlbe  maximum 
control  rooni  pressurization  flow  in  TS 
4.7.6  will  be  revised  from  850  cftn  to  1500 
cfrn.  I ' 

Basis  forpkoposed  no  significant 
hazan^s  consideration  determination: 
Vogtle  Unit  1  is  protected  from  Unit  2 
constructionl  ind  testing  activities  by  the 
existence  of  Iphysical  barrien  and 
administrative  controls.  In  particular, 
the  Unit  1  and  Unit  2  control  room  areas 
are  separated  by  a  temporary  wall  and 
the  HVAC  systems  are  separated  by  a 
series  of  dampen,  removed  duct 
sections,  and  caps  on  open  ducts.  After 
the  Protected/Vital  Afea  is  extended  to 
include  the  Unit  2  portion  of  the  control 
room,  the  liodnsee  proposes  to  remove 
portions  of  the  temporary  wall  prior  to 
the  scheduled  Unit  1  refueling  outage.  A 
plan  has  be^a  developed  for  wall 
removal  witfij  a  minimum  of  disruption 
to  Unit  1  op9^ation. 

During  th^  period  that  the  temporary 
wall  is  dismantled.  Unit  1  is  operating, 
and  Unit  2  hiais  not  yet  received  an 
operating  lioense,  operation  of  the  Unit  2 
control  roon)  emergency  nitration 
system  (QilBFS)  must  be  restricted  to 
assure  that  «Bie  Unit  1 CREFS  would  be 
capable  of  performing  its  intended 
function.  The  Unit  2  outside  air  intake 
will  be  maintained  closed  during  this 
period  since  the  instrumentation  in  the 
flow  path  which  initiates  control  room 
isolation  will  not  be  continuously 
operable.  Otf  ration  of  the  Unit  2  CREFS 
will  be  prevehted  to  assure  that,  in  the 
event  of  a  Unit  1  control  room  initiation 
(CRI),  operation  of  an  excessive  number 
of  CREFSs  will  not  lead  to  fan  damage 
from  unstabU  operation  or  unacceptable 
control  room  doses.  The  Unit  1  outside 
air  flowpath  Is  provided  with  two 
redundant  chlorine  detection  systems 
and  two  redundant  radiation  monitoring 
systems.  Tliejchlorine  detection  systems 
are  inoperaple  and  the  Unit  1  control 
room  isolati(>^  dampen  are  maintained 
open  as  disqilssed  in  licensee  event 
report  50424/1987-044.  Each  safety 
injection  simal  for  Unit  1  will  initiate  its 
associated  (ikl  signal  thereby  actuating 
the  associat  id  CREFS  and  isolating  the 
normal  HV;  C  svstem. 

The  adde<  [[volume  of  the  Unit  2 
portion  of  tli  Q  control  room  necessitates 
an  increase  ii  the  maximum 
pressurizatii  ifi  flow  rate  from  850  to  1500 
cfm.  Additic  aal  heat  loads  from  the  Unit 


2  portion  of  the  control  room  require 
that  the  maximum  contnd  room  air 
temperature  be  increased  from  80  to  85* 
F. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  C7R  Sa92.  A  proposed 
amendment  to  an  operating  Ucense  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  die  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  regard  to  the  proposed  amendment, 
the  licensee  has  determined  the 
following: 

1.  The  proposed  change  will  not 
significanUy  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  change  affects  only 
systems,  components,  and  procedures 
which  fimction  to  mitigate  the 
consequences  of  an  accident:  that  is, 
they  function  after  the  accident  has 
been  initiated.  The  change  therefore 
does  not  increase  the  probability  of  any 
accident  previously  evaluated.  The 
control  room  interface  with  the 
environment  at  the  Unit  2  boundary  will 
continue  to  be  physically  isolated  (by 
dampen  in  lieu  of  the  temporary  wall 
and  duct  caps)  and  the  capability  to 
pressurize  the  control  room  to  at  least  1/ 
8  inch  water  gauge  with  respect  to 
adjacent  areas  is  maintained.  The 
control  room  contiiiues  to  meet  10  CFR 
Appendix  A  G£)C  19  and  the 
consequences  of  accidents  previously 
evaluated  are  not  increased. 

2.  Hie  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than  any 
accident  previously  evaluated.  The  wall 
removal  procedure  contains  adequate 
precautions  to  preclude  any  threat  to 
control  room  habitability  while  the  woric 
is  being  performed. 

The  Unit  2  CREFS  are  not  required  to 
function  or  to  be  operated  after  control 
room  wall  opening  until  receipt  of  the 
Unit  2  operating  license  and  Technical 
Specifications.  The  Unit  2  CREFS  will  be 
controlled  to  prevent  their  operation 
during  this  time  period.  The  CREFS 
ductwork,  dampen,  and  controls  for 
each  unit  are  designed,  procured,  and 
installed  to  the  same  specifications  and 
procedures,  thus,  there  are  no  new  types 
of  hardware  which  might  introduce  the 
possibility  of  a  new  acddenL 

3.  The  proposed  change  does  not 
significanUy  reduce  a  margin  of  safety. 


During  wall  removal  and  HVAC 
balancing,  redundant  Unit  1  CREFS 
trains  wiU  be  available.  The  dampen 
which  will  replace  the  duct  caps  as 
HVAC  boundaries  will  be  leak  tasted  to 
assure  adequate  Isolation  capability. 
The  extension  of  the  time  limit  for 
demonstrating  CREFS  operability  will 
not  reduce  safety  margins  because 
prerequisite  steps  will  provide  a  high 
degree  of  assoraace  of  operability. 

The  revision  of  the  maximum  control 
room  temperature  from  80*  to  85*  F  has 
been  reviewed  and  found  to  have  no 
significant  impact  on  the  qualified  life  of 
equipment  in  the  cmirai  room.  The 
revision  to  the  maximum  control  room 
pressurization  flow  rate  provides 
adequate  outside  air  to  pressurize  the 
two  unit  control  room  without  exceeding 
10  CFR  SO  Appendix  A  GDC  19  dose 
limits.  Margins  of  safety  are,  therefore, 
not  significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  determination  and  concHsa 
with  its  findings. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
change  involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
.  location:  Burke  County  Public  Library, 
412  Fourth  Street,  Waynesboro,  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman,  Sanden,  Lockerman 
and  Ashmore,  Chandler  Building.  Suite 
1400, 127  Peachtree  Street,  N.E..  Altanta. 
Georgia  30043. 

NRC  Project  Director  David  B. 
Matthews 

Georgia  Power  Company,  Oglethorpe 
Power  Coiporation,  Munidpal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georspuu  Docket  No.  5IM24.  Vogtie 
Electric  Generating  Plant,  Unit  1,  Bnike 
County,  Georgia 

Date  of  amendment  request-  May  19, 
1988 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.2.2.  "Heat 
Flux  Hot  Channel  Factor  -  Fq(z)."  The 
revision  would  change  Fq(z)  from  2.30  to 
2.25  at  100%  power,  and  bom  4.60  to  4.50 
at  50%  power  or  less.  The  bases  to  TS 
3.2.1,  "Axial  Flux  Difference"  would  also 
be  revised  to  reflect  the  change  in  Fq(z] 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  current  large  break  Loss  of  Coolant 
Accident  (LOCA)  analysis  for  Plant 
Vogtie  was  performed  in  April  1983  and 
assumed  a  containment  spray  system 
(CSS)  flowrate  of  6400  GPM  This 
proposed  amendment  reduces  Fq(z)  to 
2.25  to  account  for  an  actual  CSS  flow 
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rate  of  6569  GPM  which  was  determined 
based  on  plant  startup  data.  The 
Commission  has  provided  standards  for 
determining  whether  a  signiHcant 
hazards  consideration  exists  as  stated  in 
10  CFR  50.92.  A  proposed  amendment  to 
an  operating  license  for  a  facility 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  signiflcant  reduction  in  a 
margin  of  safety. 

In  regard  to  the  proposed  amendment, 
the  NRC  staff  has  determined  the 
following: 

1.  The  proposed  change  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  reduction  in 
Fg(z)  to  2.25  is  to  compensate  for  an 
actual  CSS  flowrate  of  6569  GPM. 

The  proposed  Fq(z)  would  be  expected 
to  result  in  at  least  a  50°  F  reduction  in 
PCT  when  reanalyzed  with  the  1981 
Westinghouse  Large  Break  Evaluation 
Model  used  for  the  original  Vogtie  Large 
Break  LOCA  calculation. 

The  reduction  in  F<j(z)  will  increase 
the  margins  of  safety  for  the  qon-LOCA 
analyses,  due  to  the  reduction  in  peak 
local  power  density. 

Therefore,  the  proposed  change  does 
not  significantly  increase  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  physical  plant  is  not  being  changed. 

3.  The  proposed  change  does  not 
significantly  reduce  a  margin  of  safety. 
The  proposed  reduction  in  Fq(z)  reduces 
the  peak  clad  temperature  and  provides 
greater  margin  to  the  limits  on  peak 
local  power  density. 

Accordingly,  the  Commission 
proposes  to  determine  "that  the  proposed 
change  involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library, 
412  Fourth  Street,  Waynesboro,  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H.* 
Domby,  Troutman,  Sanders,  Lockerman 
and  Ashmore,  Chandler  Building,  Suite  ~ 
1400. 127  Peachtree  Street,  N.E.,  Altanta, 
Georgia  30043. 

NRC  Project  Director  David  R 
Matthews 


GPU  Nuclear  Coipotatioii,  et  aL,  Docket 
No.  50-219,  Oyster  Gnolc  Nuclear 
Generating  Station.  Ocean  County.  New 
Jersey 

Date  of  amendment  request  May  28, 
1988 

Description  of  amendment  request 
The  May  26, 1988  request,  identified  as 
TSCR  No.  168  by  the  licensee,  would 
revise  various  sections  in  Chapter  6  of 
the  Technical  Specifications 
(Administrative  Controls)  for  clarity  and 
consistency  with  the  Standard  Technical 
SpeciHcations.  These  sections  deal  with 
GPU  procedural  controls  over  the 
review  4>roces8  for  procedures, 
modifications  to  structure,  systems  and 
components,  and  proposed  tests  and 
experiments.  This  change  would  also 
add  a  definition  of  substantive  changes 
as  related  to  these  activities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  wiUi  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  tlie  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  change  proposed  by  TSCR  No. 
{168  is  an  administrative  change  to 
j  achieve  terminology  more  consistent 
j  with  the  terminology  of  the  General 
'Electric  Boiling  Water  Reactors 
Technical  Specification.  NUREG-0123 
Rev.  3,  and  to  provide  clarification  of 
previously  existing  requirements  for 
technical  and  safety  review.  The 
proposed  revised  Technical 
Specifications  would  not  involve 
significant  hazards  considerations  for 
reasons  as  follows  (see  criteria  in  10 
CFR  50.92  above): 

(1)  The  probability  of  occurrence  or 
the  consequences  of  previously 
evaluated  accidents  are  not  aflfected  by 
this  change  since  the  change  is 
administrative  in  nature,  and  provides 
clarification  and  consistency.  The 
technical  and  safety  review 
requirements  for  substantive  changes  in 
the  existing  Technical  Specifications  are 
not  changed. 

(2)  The  possibility  of  a  new  or 
different  kind  of  accident  fit>m  any 
accident  previously  evaluated  is  not 
created  by  this  change,  since  the  change 
is  administrative  in  nature,  and  provides 


clarification  and  consistency.  The 
technical  and  safety  review 
requirements  for  substantive  changes  in 
the  existing  Technical  Spedfieations  are 
not  changed. 

(3)  This  change  does  not  reduce  the 
maigiii  of  safety,  since  the  change  is 
administrative  in  nature,  and  is 
provided  for  clarification  and 
consistency.  The-technical  and  safety 
review  requirements  for  substantive 
changes  in  the  existing  Technical 
Specifications  are  not  changed. 

Based  on  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
requested  amendment  does  not  involve 
a  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department  101  Washington 
Street,  Toms  River,  New  Jersey  08753 

Attorney  for  licensee:  Ernest  L  Blake, 
Jr.,  Esquire.  Shaw.  Pittman.  Potts,  & 
Trowbridge,  2300  N  Street,  NW. 
Washington,  DC  20037. 

NRC  Project  Director  John  F.  Stolz 

Illinois  Power  Company  Docket  Na  50- 
461,  Clinton  Power  Station.  Unit  1 
Dewitt  County,  Illinois 

Date  of  application  for  amendment 
February  5, 1988 

Description  of  amendment  request 
This  proposed  amendment  would  clarify 
Technical  Specification  3/4.7.2  "Control 
Room  Ventilation  System"  by  adding  an 
Equipment  Identification  Number  (EIN) 
to  Specification  4.7.2.h.  This  will  ensure 
that  the  visual  inspection  (to  verify 
integrity  of  the  noted  flexible 
connection)  is  performed  on  the  correct 
fan  and  thereby  eliminates  any 
possibility  of  misinterpretation  of  the 
Specification. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  determined  that  it 
involves  no  significant  hazards 
considerations.  According  to  10  CFR  - 
50.92(c),  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  fmm 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

This  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  change  is  strictly  a  clarification  of 
an  existing  Specification.  This  change 
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'  doeaunot  afi^ct  any  piertovs  aaalytes 
nor  does  it  0)ter  the  intent  or 
implementi^tloa.oC  the  applicable 
.Teclinical  ^liecification. 

<The  propped  change  does  not  create 
the  poMtbuMy  of  a  new  ot-  different  kind 
of  accident  mom  any  previous^ 
evalnjited.  ^e  proposed  <^nge  Is 
strictly  a  pUiHfication  of  an  existing 
Specificaticia  and  thus  does  not  affect  . 
the  plant  duign  or  operation. 

The  propc^d  change  does  not  involve 
a  significanjtireduction  in  «  margin  of 
safety.  Hie  ^poaed  change  is  a 
clarifieatio»!6f  an  existing  Spectfieation 
and  thos'dcMs  not  alter  the  intent  of  the 
existing  Te^ical  Specification 
requirement^.  The  proposed  change 
does  not  fanpaot  plant  design  and, 
therefore  di  les  not  affect  a  margin  of 
safety. 

For  the  re48ons  stated  above,  the  staff 
believes  the  proposed  amendment 
involves  no[$ignificant  hazards 
cdnsideratiphs. 

Local  Puouc  Document  Room 
location:  Tlji  Vespasian  Warner  Piil)lic, 
Library,  120  West  Johnson  Street.  -  V"  -. -■ 
t:Hnton.Illitipi8  61727. 

,4/lon?eyVbr//censee;  Sheldon  Zable, 
Esq.,  of  Schlff,  Harding  ft  Woite,  720 
Sears  Towciii  233  Wacker  Drive. 
Chicago,  IlUaois  60608. 

NRCProfect  Director  \jt\l].  Norrholm 


ower  ft  Ugjht  Conpany, 
r  Rssmiroes^  Incn  South 

:  Power  Assodation. 
ue.  Grand  Golf  Nuclear 
i  1,  daibome  County. 


Mississippi^ 
Systein  I 
Mfosissippll 
Docket  No.| 
Statk>n,Ut 
Misstssfiqiil 

Date  of  ainendment  request  May  2, 
1988,  as  revised  June  3, 1988 

Description  of,  amendment  request- 
The  amendinent  would  change  the 
Technical.  Specifications  by  replacing 
Figure  6.2.1-il.  "Offsite  Organization," 
and  Figure  ^Jz.2-1.  "Unit  Oi^anization." 
with  requirsfients  that  capture  the 
essential  aspects  of  the  organization    . 
structure  thp|  are  defined  by  these 
figures.  - .  I ! 

Basis  for  proposed  no  significant 
hazards  eoAsideration  determination: 
The  Commission  has  provided 
standards  fet  determining  whether  a    . 
significsAt  Iwzards  consideration^xists 
as  stated  in  Uo  CFH.5a82.  A  proposed 
amendment'^  an  operating  license  for  a 
facility  invoilves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendmentUvould  not*  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (|n(2)  create  the  possibility  of 
a  new  or  dirorent  kind  of  accident  from 
any  aeddenji  [previously  evaluated;  or  (3) 


involve  a  significant  reduction  in  a 
margin  of  salety. 

Sjvtem  Bneigy  Resources.  Inc.  (SERI) 
has  provided  an  analysis  of  significant 
hazards  CQBsideretions  in  its  request  for 
a  license  amendittent.  The  licensee  has 
concluded,  ^th  appropriate  bases,  that 
the  proposed  amendment  meets  die 
three  standards  in  10  CFR  SOM  and, 
therefore,  involves  no  significant 
hazards  consideratifms. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  inlO  CFR  50.92  and  has 
deteimined-the  ibUowing: 

(1]  Hie  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because  v 
replacement  of  the  oi^anization  charts 
with'  more  general  organizational 
requirements  in  the  Technical 
Specifications  is  administrative  in 
nature.  No  physical  alterations  of  plant 
configuration  or  changes  to  setpoints  or 
operating  parameters  are  proposed. 
These  changes  do  not  alter  SERl's 
commitment  to  maintain  a  management 
structure  that  contributes  to  the  safe 
operation  and  maintenance  of  the  plant. 
As  in  the  past,  the  NRC  will  continue  to 
be  informed  of  organizational  changes 
through  odier  required  controls.  10  CFR 
50.3}(b](6)(i]  requires  that  the 
'  applicants'  organizational  structure  be 
included  in  the  UFSAR.  Chapter  13  of 
the  UFSAR  provides  a  description  of  the  . 
organization  and  detailed  oiganifetion 
charts.  As  required  by  10  CFR  50.71(e), 
SERI  submits  annual  updates  to  the 
UFSAR.  The  positions  which  are 
important  to  safe  operation  of  the 
facility  will  continue  to  be  specified  in 
the  Technical  Specifications.  The 
position  qualifications  for  the  GGNS 
General  Manager,  Manager  Plant 
Maintenance,  and  Manager  Mant 
Support  being  removed  from  the   - 
Technical  Specificaticns  does  not 
change  the  consequences  or  probability 
of  a  previously  evaluated  accident 
because  these  positions  do  not  exert 
direct  influence  upon  licensed  activities 
performed  at  the  facility  to  ensure  safe 
operation.  Therefore  the  probabilty  or 
consequences  of  any  previously 
evaluated  accident  are  not  increased 
due  to  this  proposed  amenchnent- 

(2)  The  proposed  amendment  does  not 
create  the  possibiUty  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
proposed  change  is  administrative  in 
nature,  and  no  physical  alterations  of 
plant  configuration  or  changes  to 
setpoints  or  operating  parameters  are 
proposed.  The  same  level  of  position 
qualifications  are  maintai.ned  and 
unaltered  in.  the  Technical 


Specificationa  except  for  those  positions 
that  do  not  exert  direct  Influence  upon 
licensed  activities  performed  at  die 
facility  to  ensure  safe  operation. 
Therefore-the  possibility  of  a  new  or 
different  kind  of  previously  unevaluated 
accident  has  not  been  created. 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  ssiety.  Since  the  proposed 
amendment  retains  those  aspects  of  the 
oiganizational  charts  which  are 
important  to  safety,  removal  of  the 
oi^nization  charts  represents  no 
reduction  in  the  current  margin  of 
safety.  No  position  qualifications  are 
being  changed  in  the  Technical 
Specifications  except  for  those  positions 
-  that  do  not  exert  direct  influence  upon 
licensed  activities  performed  at  the 
facility  to  ensure  'safe  operation. 
Therefore  the  current  margin  of  safety  is 
not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  licensee's  analysis.  Accoidingly 
the  Commission  proposes  tp  determine 
tliat  the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond. 
Mississippi  39154 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Bishop,  Liberman, 
Cook.  Purcell  and  Reynolds.  1200 17th 
Street.  NW..  Washington,  DC  20036   .' 

NRC  Rroject  Director.  Elinor  G. 
Adensam 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Ddmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  CompanSr, 
Docket  No.  50-277,  Peech  Bottom 
Atomic  Power  Station,  Unit  No.  2,  York 
County,  Pennsylvania 

Date  of  application  for  amendment 
April  21, 1988 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Figures  S.5.1.M  and  3.5.1JN  of  the 
Technical  Specifications  to  correct    '' 
errors  and  to  revise  nomenclature.    .    • 
These  figures  .show  the  most  limiting* 
and  the  least  limiting  values  of  the 
maximum  average  planar  linear  heat 
generation  rate  (MAPLHGR)  for  two  of 
the  fuel  types  (BD319A.  K)321A}  to  be 
used  in  Unit  2  for  cycle  eight  These 
figures  were  issued  with  Amendment 
No:  123  to  the  Unit  2  operating  license 
on  September  11, 1987.  The  figures 
include  curves  showing  the  limiting 
MAPLHGR  values  versus  exposure  and 
also  include  printed  numerical  values  at 
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vaiifOiifr  paints  oa  yt*  cusve*.  TW 
licsaaee  sUtc»  that  Uw-OKweMi  Figiir* 
3.5.1J4  for  BOaaSA  foci  is  iKsrracL 
However,  the  priatad  valtiM  art  covract. 
The  Uceasee  states  tiiat  the  owe  OB 
Fi^icc  a&l  J4  foe  BD321A  i»  ioconest. 
The  printed  valueaaiecBcresicxGC^  for 
the  12.17  value  which  ie  revised  t»  • 
value  of  12:M.as  specified  ia  a 
referenced  General  Electric  report.  The 
Uceasee  proposes  to  replace  these 
figures  with  ones  which  show  the 
correct  shape  of  the  curve  as  weQ  as  the 
printed  values. 

Basis  for  proposed ao  signifiamt 
hazards  coasideration  determiaaUoK 
The  Cbnunission  has  provided 
standards  for  determining  whether  a 
significant  hazards  «Mtsfdera6on  exists 
(10  CFR  SO^cJ).  A  proposed 
amendknent  to  an  (grating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  fadUty 
in  accordance  with  the  proposed 
amendment  would  not:  pI  mvohre  a 
significant  increase  ia  the  probability  or 
conaeqneRces  of  on  accident  previously 
eimhiated:  or  (2)  create  the  p^isfbility  of 
a  new  or  diffeieut  kind  of  accident  from 
soy  accident  pre vioushy  - evahieted^  or'f3) 
involve  a  signlfitant  rednctkin  hi  a 
matgin  of  safety. 

The  proposed  emmge  cfoes  nof  nnrolve 
a  significant  increase  in  the  profoabiHty 
or  consequences  (rf  an  aecictent 
previously  evaluated  since  any  me  of 
the  initio^  issaed  %we8  wo»d  result 
in  etAerIhe  correct  Knits  {e.g.,  Ae 
printed  «ahies>  or  more  censervatiwe 
opersliny^linits  tha^  Anse  resoHii^ 
from  the  f  pwBiM  safety  analyses; 

The  possibility  of  a  new  or  diffeient 
kind  ef  accident  firom  any  accident 
previously  evaluated  is  not  created 
since  Aie  onfy  resufi  is  that  the  results  of 
a  previously  performed  aecidient  and 
transient  analyses  were,,  in  part, 
reflected  in  a  more  conservative  manner 
on  die  foitialiy  submiTted  figpres. 

A  significant  redaction  in  a  margin  of 
saf^  is  not  inwofved  rince  cusy  use  of 
the  initially  submitted  figure*  would 
have  resttltedlB  HbdIb  vriiich  were 
couiateBt  with  the  sapportiBg  s^ly 
analysis  or  more  ounesvative  thaa 
those  reseking  fnm  the  supporting         j 
safety  aaelyses. 

The  prepoaed  change  is  t»  replace  the 
figures  wiA  fisves  in  which  the  arves 
correctly  represent  the  mtaesical  values 
of  the  data  printed  os  th«B,The 
previously  primed  data,  with  soe  minor 
revision  as  notad  above,  if  eoafimed  by 
the  Wrpeseo  and  is  unchanged  Neneol 
the  underiyiag  s^^  analyses  er  thcis 
bases  are  cbaafled.  Any  error  which 
would  potentialiy  have  beea  iatroduccd 
by  use  of  the  iacooeet  figures  wauld 
have  resulted  in  mate  censarvatwe 


operatia(g  liaiilr  shice  the  < 
lower  MAPLHGR  values  I 
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itsthataseaotMhetyts 

invohw  a  si^rificsBft  haoards 

consideratiaB.  This  dbaoge  is  < 

with  one  of  the  exanpies  psswidedi  V(i> 

A  purely  administrative  chaags  to 

technical  apedSsaliaaac  far  esiam^  a 

change  to  achie 

throughout-thel 

correction  of  as  enat,  «r  a  ciaags  hi 

BoaewlatBieL"  TUb  pispossd  change 

would  cctficd  an  enor  ad  anhc  BUMT 

changes  hi  the  aasBeadstiBe  oa  the  two 

^fectedTecfaidcal!. 

Ob  the  bases  discusaed  above.  1 
NRC  staff  proposes  to  detenane  that 
this  propoeed  ameadraeal  loeohes  no 
signifieaat  hssards  ooaaideratioBS. 

LecaiPiMicDocumeaiRoom 
XfleetmrGovemawttt  Pabfestions 
Sectioi^  State  Libraiy  el  Pennaylvania, 
Educatioa-Bbihiiag.  CeauMnwealth  aad 
WahMt  Streets.  Harrisbucs.  • 
Pena^flvaaia  1712a 

i4tt0cmy/er  liceasee;Th)y  &  Cenaer, 
Ir.  17^  Pean«^vaflia  AveM^  KW.. 
WTuhiagtoa.  DC  20696^ 

t^CPtoject  Director  ^aikesK: 
Butler 

Phiudandna  Ehclifc  Con^iany,.  Puhik 
ServiBS  BHstiic  SBa  Gas  GomiMniy. 
IMiiiarva  IHiwer  and  li^it  Guuipmiy! 
'and  AasnttctStyEbciric  CUuipuuy, 

DockeU  Nos.  50-277  aad  SO-278,  Pewh 
Bottom  AtoBiicPbwetStatioa  Units.    - 
Nos.  2  aad  3,  York  County.  Penosylvaaia 

Date  of  application  for  aamtdaents: 
December  1. 1960  aad  December  1ft.  1917 

Des«riptio»  ofamondmeat  request  la 
accordance  with  the  requireawttts  of  tO 
CFR  73.55.  the  Bceasees  subflMtted 
amendmeats  to  the  Physical  Security 
Plan  for  the  Peach  Bottom  Atomic  Power 
Station.  Units  2  and  3,  to  reflect  recent 
changes  to  that  regulation.  The  proposed 
amendments  would  aiodify  and  aomiriaa 
paragraphs  2.C(4}  and  2.C(4K^  <rf     < 
Fac&y  Operating  license  DPR-M  Cor 
Unit  Z  and  would  modify  aad  combiBe 
paragraphs  2.C4^  aad  2X:43X«i  «< 
Facility  C^eratmg  License  DPR-6ft  Coar 
Unit  3  to  require  complianea  widk  y» 
revised  I^iaa. 

Basis  for  proposed  ao  aiffupceni 
hazards  conoidertttmk  dlBtermuttatioac 
On  August  4^  iota  [Si  FR27«I7  aad 
27822).  the  Nuclear  Reg^etary 
CoBwiissioik  amended  Ptal  73  of  its 
regulatiea*.  "Physical  Ptotaetian  of 
Plants  aad  hfetcneb.**  te  darify  plaal 
security  ie<|ui>e»eats  to  a&rd  aa 
increaMd  assurance  of  plant  safety.  The 
amended  regulatieae  icquHed  that  each 


nc 

proposed « 
plan  toj 
of  10  CFR  73.56. 
its  revised  pisB  SB  DeoBobsr  1.  nM. 
aad  DeoHteriei  UW.  to  satisfy  the 
tequirenMBis  sf  the  BBsaded 
regulatisHB.ThcCsaBiissisn  pn^osei 
to  asHBd  the  hasnse  to  refefCBoe  (he 
reviacdpbai. 
In  the  SiippleawiHuiy  Materials 


-  -  ^ 

the  CflSBBSsisB  iadicated  that  it  ««s 

amendiag  its  legtriathais  '^  provide  a 

qwteat  wMe  maiatrinnig  tfie  canenC 
levels  of  prDtecUw"  aad  tiwt  fee 
"CoanisaiaB  bebeves  dwt  the 
clarificatioB  aad  refiacmeat  ef 
reqaJreiBiati  as  reflected  in  dksse 
amendments  is  appropriate  because 
Aey afford aa inoeased aiiiiasi  ef 
plant  safety." 

The  QHiiisiariiai  has pcovided 
guidance  concerning  the  appBcstiuii  of 
the  criteria  for  detcBBfadqgarhether  a 
sigBificaBl  haxardi  ooasidesaioa  exists 
by  providiBg  certsia  exaaiplcp  of  actioas 
involving  no  significant  btands  '' 

csBsiilesations  aad  ^xsmples  of  actioDs 
involving  significant  hazards 
cdnsideratfcns  fSl  FR  7780).  Oae  of 
these  examples  of  actioos  infsolviag  no 
sipiificarht  hazards  censideratiens  is 
example  (vii)  "a  change  to  conform  a 
license  to  dtanges  in  tjhe  regut^ons. 
where  Ae  license  change  results,  in  very 
minor  dianges  to  fodlity  operatfons 
dteoAj  in  keephig  with  tfie  r^utatfons.** 
The  changes  in  this  case  fall  within  the 
scope  of  die  example.  For  the  forego&ig 
reasons;  the  CammiBiisn  prsposes  to 
determine  that  the  peopsied  i 
invotvesncsiywftcaBt  hazards 
conisideratioBu 

Local  PMieDocameat  Boom 
hcatioar  GevenuoaBt  Publicatiens 
Sectieiv  Stste  Lihssty  of  Peuasytvaai^. 
Education  Boiidin^  Cijiiiinuiuwcaitk  sad 
Walant  StreetSi  I  Ian  irbai'g. 
Pennsyhraaitt  1712ft 

Attorney  for  Licensee:  Troy  B.  Conner, 
Jr.,  17i|7  i^ennsjdvania  Avenae;  NW.. 
Washingtflii.DC20BeB 

NRC  Project  DseetOK  Wahcr  R. 
Butler 

PubOc  Service  firwipaBy  of  Cblaradia» 
Docket  Na  50-287.  Fort  St  Vcaht 
NucEssr  Generating  Station.  natleviBe, 
Colorado 

Date  ofamenebaeat  request:  March  29. 
1988 

Descri^ioa  of  oimadmeBt  request: 
ThJspropssedaawnrimi'ntwoaWdetste 
the  re<)aireacBt  to  taoaitar  the 
tsiapeiature  of  Ihs  Dew  Paiat  Mais  tare 
MeoMors  in  Sectio84.4  ef  theXachalcal 


hazafds 

Tlie 

standi 

sighificaa 

as  stated 

ainendiitei 


Speefficat  ^.T«i  years  of  dilta 
aequire^V  th»tlclHiaee  have  riwwn 
4batlM0  intrireinent  cairbe  8»ftly 
4leieted;' 1 ! ^  •-    ■;■  ■  •  -■         •      ■ 

^propimed  ncsi^'ficant 
Uderationdeiterfniitatioo:  ■■■:■■ 

Inrion  has  provided  '.      -:^  . 

(or  detennjning,ifv^thOT  a 

tzafds  conaideratton  exists 
1 10  CFR  se^o).  Aproposed 
to  an  operattag  license  for  a 
facility  involves  no  significant  hazards 
tonsideraUon  if  operati<m  Of  die  fecility 
in  acconUnce  Wim  die  ph)p(Aed      ^ 
amefujbnent  would  not  (1)  involve  a  ~ 
sigiiificam  increase  in  the  probability  or^ 
consequeaces  of  an  accident  previously 
evaluated!  or  (2)  create  the  possibility  of 
a  new  or  tUflierent  kind  of  accident  from , 
any  acdd^  previously  evaluated;  or  (3) 
involve  a  b^nificant  reduction  in' a 
margin  of  pafety. 

The  liceitsee  concluded  based  upod 
his  safety  .evaluation  that  deleting  the 
requirement  to  monitor  the  temperatures 
in  the  insDiunenf  penetrations  %vill  not 
have  a  deleterious  affect  on  operation  of 
the  Dewpojnt  Moisture  system.  It  is 
further  concluded  that  th«  proposed 
change.ddQs  not  result  in  an  unreviewed 
safety  quMtion-  The  licensee  provided 
the  following  analysis: 

1.  Neitfavrjthe  probability  nor  consequences 
of  accidentiipreviously  evaluated  have  been 
affected  by^  this  proposed  Technical 
Specificatida  change.  The  data  from  the 
monitoringjifistruinentation  and  recording 
inputs  coiui^ed  a  valid  design  basis 
assumption.  ^Removing  the  instrumentation 
does  not  compromise  the  system's  capability 
to  perform  jlB  design  function. 

2.  The  pota^ibility  of  a  new  or  differeot  lund 
of  accident!  itom  those  prexiousiy  evaluated 
has  not  beeq  introduced.  The  monitoring 
instrumentation  Is  completely  independent  of 
any  Dewpctjit  Moisture  Monitor  system 
control  or  protective  function. 

3.  No  maniBS  of  safety  have  beien  reduced 
as  a  result  pf  the  proposed  change.  The  intent 
of  the  monitoring  was  to  verify  a  design  basis 


liich  was  veriHed.  The 
tions  to  be  met  provide 
It  the  response  time  oi  the 
>  adequate,  and  Die  operators 
1  if  the  sample  flow  rates  are 


assumpt 
remaining  ( 
assvmaoel 
.  system  ] 
will  lie  I 
unaccepti 

Bafed  on  tie  evaluation  provided  above,  it 
is  concluded  that  operation  of  Fort  St.  Vrain 
in  accordaiio:  with  the  proposed  changes  will 
not  (l)^involye  a  significant  increase  in  the 
probabilityUr  consequences  of  an  accident 
previously  eyahiated.  (2)  create  the 
possibility  of  a  new  or  different  Idnd  of  a 
significant  nduction  in  any  margin  of  safety 
Therefore  this  change  «vill  neither  create  an 
undue  risk  to  the  health  and  safety  of  the 
public  nor  involve  any  significant  hazards 
consideratioh. 

The  staff  has  reviewed  the  licensee's 
analysis  above  and  agrees  with  their 
conclusion!.  Therefore,  the  staff 
proposes  I  a  determine  there  are  no 


iigniScant  hazards  considerations 
involved.     -  ^     " 

Local  PubticDocwnent^oom 
Jociation:(keelBjf  PubGc  Lib^ix>  City 
i(3Daq>I«ii  Buildi^  Greeley.  Colorado 

'AMorney-Zbr/iceiisee-Byrant      - 
O^DbnneU,  Public  Senrioe  Con^iaoy  of 
fColorado.  P.  O.  Box  Ma  Denver, 
Colorado  80201-DBW 

A^iRC  Art>/iecf  ZMre!Cto/r  lose  A.  Calvo 

Pidilk  Saryioe  Company  of  Colorado. 
Dockot  Na  SO-at?,  Fort  St  Vfain 
Nuclear  Genefatiqg  Stattoo.  Platteville, 
Cohxado 

Date  ofamendmeiU^eqaeat:  April  20, 
1W8 

DesCFiptioa  of  amendment  request 
This  proposed -ainendment  would  delete 
a  reference  in  the  Te^nical 
Specifications  Appendix  B  to  10  CFR 
Sl%S(b)2.  which  luiii  been  deleted  from    ^ 
Title  10  of  the  Code  of  Federal 
Regulations.  Deletion  of  this  reference 
does  not  alter  die  requirements 
oontamed  in  Append  B  of  the  Fort  St 
Vrain  {FSV}  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  deteiwination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as' stated  in  10  CFR  S0.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed  ~  - 
amendment  would  not:  (1)  involve  a    • 
significant  increase  in  the  probability  or 
consequences  of  an  acddent  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  bom 
any  accident  previously  evahiated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  proposed  that  the 
changes  do  not  invdve  a  significant 
'  hazards  consideration  because 
operation  in  accordance  with  this 
change  would  not: 

.  (1)  involve  a  significant  faicrease  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  This 
change  only  eliminates  a  reference  to  a 
section  of  lOCFR  which  no  longer  exists. 
The  methodology  in  which  an 
unreviewed  environmental  question  is 
determined  is  not  altered  by  this  change. 
Therefore,  this  change  cannot  increase 
the  probability  or  consequences  of  an 
analjrzed  accident 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  No  new 
or  different  kind  of  accident  is  created 
because  this  change  only  deletes  an 
erroneous  reference  from  Appendix  B  of 
the  FSV  Technical  Specifications. 


{3)  involve  a  significant  reduction  in  a 
maigifli  ^  aafi^.  Deterrainatirai  of  an 
U0f«viewed  raviroamental  questioofor 
changes,  tests  and  experiments  at  FSV 
wiU  oMrtinue  to  be  petfonned  in 
accordance  with  Appendix  B  of  die 
Technical  Specifications.  This  will 
enstire  no  maii^  of  safely  isttedu'ced. 

T^e  staff  has  reviewed  the  above 
basis  for  no  significant  hazards 
determination  submitted  by  ^e  licensee. 
The  staff  agrees  with  the  licensee's 
analysis  and  proposes  to  deteimine  that 
no  significant  hazards  considerations 
are  involved.; 

UxxJ  Public  Document  Room 
location:  Greeley  Public  {Library,  City 
Complex  Building.  Greeley.  Colorado 

Attorney  for  licensee:  Byrant 
O'Donnell.  Public  Service  Company  of 
Colorado.  P.  O.  Box  840.  Denver, 
Colwado  80201-0040 

yVRC  Av>ee/ Ar/ecto/7  lose  A.  Calvo 

Southern  Califoraia  Edisop  Company,  et 
aL,  Docket  No.  86-206,  San  Onohe 
Nuclear  Geneiafiqg  Station.  Unit  No.1. 
San  Diego  County.  Califomia 

Date  of  amendment  request.  August 
27.1987 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  (1) 
incorporate  changes  in  the  licensee's 
organization,' {2)  incorporate  changes  to 
recent  NRC  correspondence 
requirements.  (3)  resolve  conflicts  in 
reporting  requirements,  and  (4)  revise 
audit  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  reqtiired  by  10  CFR  50.91.  the 
licensee  has  provide  its  analysis  as  to 
whether  or  not  the  proposed  amendment 
involves  a  significant  hazards 
consideration  and  has  concluded  that 
the  proposed  changes  do  not  constitute 
a  significant  hazards  consideration, 
based  on  the  following  discaision. 

(1)  Will  operation  oif  the  facility  in 
accordance  «vitfa  this  proposed  change  ' 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated?  Response:  No.  This 
proposed  change  is  administrative  in  nature 
and  ia  primarily  necessary  to  resolve 
inconsistencies  in  the  technical 
specifications.  The  revision  to  the  audit 
requirements  section  is  not  expected  to 
reduce  the  au(ht  effectiveness  since  the  result 
is  that  the  problem  areas  will  receive 
additional  audi*  attention. 

(2)  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  boih  accident  previously  evaluated? 
Response:  No.  This  proposed  change  is 
administrative  In  nature  and  is  primarily 
necessary  to  resolve  inconsistencies  in  the 
technical  specifications.  Tlie  revision  to  the 
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audil  requirements  seclioD  is  not  expected  to 
letlULe  wB  matt  effisctiveflcsv  suice  tfte  fesult 
18  tBflf  fli^  pnofen  wsss  wiffTeceive 
adMWoMi  — di«  aWsutluB. 

f3)  WUI  opnaNoB  of  «>•  iKiKr  in 
accordanca  wilb  tUi  ptDpOMd  ckaqpi 
involve  ■  slgiifin— t  ssdictlaa  in  m  — siita  of 
safety?  Raspeaae:  No%  His  piopBHdi  cttangfr 
ia  adninistiative  IB  natace  i»  primarily 
necesaaiy  to  resoive  infioiisi«teBcie&  in  t&e. 
technical  spedffcatfMM.  The  revision  to  the 
audit  reqju&nnent*  aecttmr  is  not  expected  to 
rcwMC  tne  ewttt  effectivefiese  stnce  tne  reeiiit 
is  thaltWpvaMtsareaewHIceceiv* 
afMUeoal  audM  afMnioik. 

Ute  Coommnon  ba»  provMed  i 

guidance  concerning  the  appKcatfon  of 
criteria  for  daliiiuriiiiig  wbefter  • 
significBBt  haioidi  ecmoimtatiam  exists 
by  provMfaig  oertaia  exaaipie*  of  acthms 
involving  no  wijilftril'  haaards 
cooskkratiani  |5t  VR  7m},  One  of  tbe 
examples  ia  ruaapte  (i):  a  paieiy 
administrative  change  la  tedaiical 
specfficatioBs;  for  axaaqile,  a  difange  to 
achieve  consistency  throughout  the 
technical  specifications^  correction  of  an 
error,  or  a  change  Q)  nomenclature. 

Those  portions  ef  the  pn^wsed 
change  relating  to  organizational 
changf  s>  cenre^iondenea  sad  reporting 
requirements  satisfy  Example  (i)  c^the 
exaa^tes  af  aBMoteeafs  dmt  are 
considered  not  Wcei^  la  iavolvc 
significaat  haiaids  cansidefathMi  in  that 
they  relala  to  purely  atetaisttatfvc 
chafl^ea  to  tke  tsdnkat  ^ecfficatioits; 
for  example:  deiatioa  af  the  OAite 
oigaaizatiaM  chart  md  addidoD  of  a 
refcteaca  to  the  chart  contakwd  in 
Chapter  13  of  the  San  Oaofre  Unita  2 
and  3  PSAR;  replaecaMal  «l  a  reference 
to  SectioD  63  wid>  a  reference  to  Sccttoa 
6.9.2  to  prawide  for  consisteiiqir  m  the 
technical  ^aciBtaiiaa  reference  to 
Section  aJi2  Speda)  Report 
requirements;  a  Bonberkig  change  to  - 
resolve  »  conflict  iatrodoeed  by  the 
issaaace  of  Amenthaent  Nov  tl;  a 
change  to  resolve  an  iacoaaiatencjr  in 
Section  9A2  (Spedal  Repert)coBoaning 
reporting  reqairemenfs;  and  a  revision  to 
Section  6;9  audit  reqwrements  to  aBow 
audit  persoimef  to  perform  aocKts  on  a 
schei^ile  and  to  a  level  of  detail 
commensurate  with  past  expeiieoce. 
and  consistent  with  the  practice  in  other 
areas. 

The  NRC  staff  has  reviewed  the 
request  and  the  licensee's  analysis  and 
agrees  diat  the  criteria  appear  to  be 
satisfied.  The  NRC  staff,  therefore, 
proposes  to  determine  that  the  proposed 
ameadawat  involves  no  signiGcaot 
haaaids  coosideratioii. 

Locat  Pubtic  Document  Room 
location:  Generri  Library,  University  of 
California,  P.  O.  Box  JSSSr.  bvine. 
Calffomia  9Z7I3: 


i4<toniey /nr  ifcansea.' Cfaaiiaa  R. 
Kocher,  AssMMrt  General  Cbunael,  and 
lames  Beoleya,  EsqisTe,  Southara 
California  ESbtaa  Ompaay.  PjO.  B6x 
aoa  Rosemaad  CkUfcrnia  9177a 

NRC  PtopactDirectoKdattfiyf. 
Knighton 


Southara  t 

aL.  Dockat  Noa.  SO-aMkI 

36a»SaBOnafaal 

Stad^  Unit  Noa.  1, 2.  and  S  San  OiesD 

Coaatyi  CaSarBia 

DfUa  ofameiMbimiU  requeatat 
December  2, 1986,  supplemented 
December  18, 1987  and  AfMil  22. 1968. 

Deacriptien  of  emtuikiumt  retfuest  In 
accordance  with  the  requirements  of  1ft 
CFR  73.56k  die  tteansaa  sabaiittad 
aaMadnsato  to  dM  rhyaica)  Security 
Plan  for  the  San  Ckiofea  Nudcar 
Gencfatiag  Station,  tWta  1, 2  and  3  to 
reflect  reeeatrhaapa  to  that  regaialJBB. 
The  propoaedaaKKkMal  woiddnodfy 
eackeperatiag  Heenaa  to  reqaire 
compliance  artdi  die  realaed  plan. 

Bast*  for  propostd  mo  tignificamt 
hazarek  eoaaidgraiiam  detenmatioa: 
On  Anptsl  4.  MSBu  be  Nadear 
RegatadMiy  Ceaaaiasiim  atoeaded  Part 
73  of  its  regalatioas,  "Pl^ncai 
Protection  of  I4aa«a  and  Materiah;'  to 
ciacify  planl  sccarily  if  niiafaaienls  to 
a&cd  aa  inert  aatd  assorance  of  plaal 
safety.  The  aaendad  repilaitieaa 
required  that  each  nuclear  power 
reactor  licensee  aababt  proposed 
amendjaaats  toita  secaeity  phuM  to 
impleneat  thewvisadpeeivisiaaa  ttf  10 
CFR  73,^&The  lieeasee  subatitted  its 
revised  plan  eo  Deceaiber  2. 19fl6b 
December  14 1M7  aad  April  22.  IStt  to 
satisfy  the  leqoirenieata  of  the  aaieaded 
legulatioas.  The  Conmission  pr^osca 
to  amead  the  licenses  to  reference  the 
revised  plan. 

In.  die  supplementary  materiala 
accompaayiag  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safegaards 
system  while  maintaining,  the  current 
levels  of  protection"  and  that  die 
"Conunission  believes  that  the 
clarification  and  refinement  of 
requirementa  as  reflected  hi  dtese 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Conunission  has  provided 
guidance  concerning  the  appScation  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  siignificant  hazards 
consideration  aiKf  examples  of  actions 
involving  signHicant  hazards 
considerations  (51  PR  77501.  One  of 
these  examples  of  actions  involving  no 


sigtrfficaat  haaarda  conilderationa  ia 
exaBH^Cvfl)  "a  dhaoga  to  eoofann  a  . 

where  the  license  change  resuHs  hi  very 
minor  rhaagfs  to  facility  <yataitoaa 
clea^  iakeeptag  with  the  regulations." 
The  changas  HI  tus  case  foil  adthia  the 
scope  of  ^  axaaple.  For  the  foregoing 
reasons,  the  Caauaissitti  proposes  to 
determuM  that  the  prepossd 
-amendments  faiw^e  no  sigaificant 
haaards  coMtdwation. 

Local  Public  DoGUBteat  Room 
location:  General  Library.  Uaivecsity  of 
California;  P.  O.  Bex  19557.  Irvine. 
California  S27I3. 

AXtoraey  ^ /K»BMa.*  Charies  lU 
Kbcber,  Assiataat  Genar^  Counsel,  and 
Istnne  Beolatto.  Esqairs.  SoodHm 
California  Edison  Company,  PjOl  Box 
800,  Roscnwad.  California  9177a 

NRC  Project  Director  George  W. 
Knigbtoa 

Tennessae  valtoy  Aanofity « Eioclcets 
Nos.  ov^ttWi  o^asa  antf  jD'wiai  ftvwos 
Ferry  Noctoir  nmt^  Uniia  z.  2  and  9. 
Limestone  GoQDtyi  Alaaanw 

Date  of  ameadment  requeata;  April  20i 
198g(TS239> 

Deactiptioa  of  amexiAneitt  teqtiesis: 
The  proposed  ameadaKiU  waald  change 
the  Brewaa  Ferry  Nuclear  PIbM  fBPN> 
TeehnicaiSpadicatiaM  fFS)  forUbits 
1. 2,  and  3  to  ineaiporale  the 
requireneats  of  10  CFR  50.CZ  Paragraph 
(c)(4^  Anticipated  lYansienls  Withunt 
Scram  CATWS  Role).  The  proposed 
amendment  would  specifically  make  the 
following  changes. 

1.  The  asseadiBaent  waaid  revise  the 
avaifohilily  reqairsBwat  far  the  Standby 
Liquid  Coatod  S)ielrai  (SLCS):  It 
carrendy  reqairea  the  SLGS  to  be 
opersble  whenever  the  reactor  is  not  in 
a  shutdown  condftion  with  all  operable 
controf  rods  fuDy  inserted.  The  proposed 
TS  wiH  require  the  SLCS  to  be  operable 
whenever  the  reactor  is  not  ia  a 
shutdoam  condition  anth  TS  3J  JV.1 
(REACrAnTY  CONTROL-  Reactivity 
UaMatiaas.  Mari^aCore  Loading) 
satisfied. 

2.  The  TS  Section  for  SLCS  is  changed 
to  restate  the  cold  shntdcnnr 
requirement  in  terms  of  the  total  amount 
of  Boron-10  available  and  a  m«vin»^u« 
concentration  limit  for  the  SLC  sohition. 
This  will  replace  die  carreat 
conccatrattoa  versus  vohaae  and 


ciuMealistiuii  versas  tcaiperalBre  curves 
that  are  in  dto  TS.  The  propoaed 
amendmeiU  will  also  aM  an 
eqimralency  equation  and  rdiated 
surveillance  requirements  to  ensure  that 
the  ATW5  rule  is  met  for  die  BFN  SLCS. 

3.  The  shutdown  requirement  due  to 
total  SLCS  btoperabilify  is  changed  to 
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allow  eight  hfMn  to  make  one 
subsystem  operable  or  place  the  reactor 
in  shutdown  ilt  the  fi^owing  12  hours 
from  the  carrot  24  hours  to  shutdown. 

Basis  forp^pposed  no  significant 
hazards  consiaeration  determination: 
The  Commission  has  provided 
standards  for  |4etennining  whether  a    . 
significant  hanirds  consideration  exists 
as  stated  in  19ICFR  50.92(c).  A  proposed 
amendment  t0  Ian  operath^  license  for  a 
facility  involvas  no  significant  hazards 
considerations:  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  W(^uld  not  (1)  inv<rive  a 
significant  imnease  in  the  probaMlity  or 
conse<]uenoefl  of  an  accidoit  previously 
evaluated;  or  |[^)  create  the  possibility  of 
a  new  or  difiiqiient  kind  of  accident  bom 
any  acddent  weviously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licenseehas  presented  its 
determination^f  no  significant  hazards 
considerationi  ^s  follows: 

NRC  has  pijcfvided  standards  (10  CFR 
S0.92(c))  for  dyteimining  whether  a 
significant  haurds  ccmsiderations  exist. 
A  proposed  amendment  to  an  operating 
license  involras  no  significant  hazards 
consideration^  if  operation  of  the  facility 
in  accordance  With  the  proposed 
amendment  Would  not  (1)  involve  a 
8ignificant;i[iODease  in  the  probabilityor 
consequences  of  an  accident  previously 
evaluated  or  j[|)  create  the  possibility  of 
a  new  or  diffe^t  kind  of  accident  from 
an  accident  pMyiously  evaluated,  or  (3) 
involve  a  simmcant  reduction  in  a 
margin  of  safety- 

1.  The  prop^med  revisions  do  not 
involve  a  si^iincant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  SLCS  capsbility  to  insert  negative 
reactivity  is  enhanced  by  operating  it 
with  the  new  iabriched  solution.  The 
revised  technjiial  specification  will 
ensure  a  level  bf  SLCS  reUability 
comparable  to  or  superior  to  that  of  the 
existing  requirements.  Finally,  having 
the  reactor  inM  shutdown  condition  wit6 
the  required  rractivity  margin  satisfied 
obviates  the  n#ed  for  the  SLCS  just  as 
effectively  as|iiBquiring  all  operable 
oontnrf  rods  t^jbe  inserted. 

2.  The  propjwed  revisions  do  not 
create  the  poawbility  of  a  new  or 
different  khidlif  accident  from  any 
accident  previously  evaluated  because 
(^>erating  the  W^CS  in  accordance  with 
the  revised  tecpnical  specifications  does 
not  adversely  I  inpact  any  previous 
accident  analgia.  The  enrichment  of  the 
SLC  solution  snd  corresponding 
technical  spe<iijBcation  revisions  do  not 
adversely  affeot  any  other  safety-related 
systems  or  the  primary  coolant  system 


boundary  and,  therefore,  cannot  create  a 
different  kind  of  accident 

3.  The  proposed  revisions  do  not 
involve  a  significant  reduction  in  the 
margin  of  saiety  because  the  revised 
teclmical  q»ecificati(Mis  provide  the 
limiting  Conditioas  for  Operations 
(IX^O)  and  Surveillance  Requirements 
necessary  to  ensure  that  the  ^jCS  with 
the  new  scrfution  will  perform  its 
function  with  the  same  or  superior  level 
of  reliability.  In  addition,  die  new 
solution  will  shutdown  the  reactor  faster 
than  the  existing  solution,  consequently 
enhancing  the  i^bnt's  capability  of 
respondio^  to  an  ATWS  event 

The  Stan  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  ttie 
licensee's  analjrsis.  'Ilierefore.  the  staff 
proposes  to  determine  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street  Athens.  Alabama  3S611. 

Attorney  for  licensee:  General 
Counsel  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  Bll  B33, 
KnoxviDe.  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Black 

Tennessee  Vall^  Audiority.  Dockets 
Nos.  50-259, 50-260  and  50-296.  Browns 
Fmiy  Nuclear  Plant,  Units  1. 2  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  requests:  June  13, 
1988  (TS  244) 

Description  of  amendment  requests: 
The  proposed  amendments  would 
modify  Technical  Specification  Table 
3.7.A  to  change  the  maximum  operating 
time  for  the  inboard  low  pressure 
coolant  injection  (LI>CI)  valves  FCV  74- 
53  and  FCV  74-67  from  30  seconds  to  40 
seconds. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 

order  to  meet  the  environmental 

qualification  requirements  (A  10  CFR 
50.49,  modifications  were  performed  on 
LPCI  injection  valves  FCV  74-53  and 
FCV  74-67  which  resulted  in  increasing 
the  valve  stroke  times  from  30  seconds 
to  40  seconds.  A  comprehensive  loss  of 
coolant  analysis  (LOCA)  was  performed 
with  the  new  valve  stroke  times.  The 
evaluation  also  examined  the  impact  of 
extended  valve  stroke  times  on  non- 
LOCA  events,  other  safety  functions  of 
the  valves,  and  offsite  dose  calculations. 
This  evaluation  demonstrated  that  the 
extended  valve  stroke  times  will  not 
have  a  significant  impact  on  die  worst 
case  LOCA  analysis.  Furthermore,  the 
increased  valve  stroke  time  will  not 
result  in  any  changes  in  the  Maximum 
Average  Planar  Linear  Heat  Generation 


Rate  (MAFUiGR)  for  all  fiiel  types  at 
the  Browns  Feity  Nuclear  Plant 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  S0.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment  it  most  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  S0l92.  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92.  the 
licensee  has  performed  and  provided  the 
following  analysis: 

NRC  hu  provided  itandards  for 
detemuning  wiietfatr  a  tignifiGaRt  hazards 
consideration  exists  as  stated  in  10  CFR 
S0.82(c).  A  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  consideration  if  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  Hie  possibility  of  a 
new  or  different  kind  of  acddent  from  any 
accident  previously  evaluated,  or  (3)  involve 
a  significant  reduction  in  a  margin  of  safety. 

1.  The  proposed  amendment  does  not 
involve  a  si^iificant  increase  in  the 
probability  or  consquences  of  any  accident 
previously  evaluated.  The  change  only 
modifies  the  performance  and  acceptance 
criteria  for  the  valves.  Tlie  safety  functions  of 
the  valves  remain  unchanged 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  aocident  previously 
evaluated.  Changing  the  performance  criteria 
of  the  valves  in  terms  of  valve  stroke  time 
does  not  create  any  accident  or  malfunction 
of  a  different  type.  It  only  changes  the  time  of 
occurrence  for  LPCI  response  during  an 
accident  event  previously  documented  in  the 
Final  Safety  Analysis  Report  (FSAR).  The 
change  presents  an  insignificant  impact  in 
terms  of  overall  plant  safety. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  consequences  of  various  accident 
events  with  the  new  stroke  time  have  been 
evaluated  and  have  been  demonstrated  to 
have  no  impact  on  MAPLHGR  for  all  fuel 
types. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis,  ilierefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  Ell  B33. 
KnoxviUe.  Tennessee  37902. 

NRC  Acting  Assistant  Director 
Rajender  Auluck 
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Tennessee  Valley  Authority,  Docket 
Nos.  50-259. 50-268  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1, 2,  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  requests:  June  17, 
1988(78246) 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TV A) 
proposes  to  revise  Section  6, 
Administrative  Controls,  of  the  Browns 
Ferry  Nuclear  Plant  (BFN),  Units  1  and  2, 
Technical  Specifications  (TS).  The 
revision  proposes  to  delete  the  two 
organization  charts  in  Figures  6.2-1  and 
6.2-2  of  Section  6  and  in  their  place 
revise  Section  6.2  in  accordance  with 
Generic  Letter  (GL)  884)6,  Removal  of 
Organization  Charts  from  Technical 
Specification  Administrative  Control 
Requirements,  dated  March  22, 1988.  In 
addition,  TVA  has  proposed  to  replace 
the  title  "Manager  of  Nuclear  Power"  by 
the  tide  "Senior  Vice  President/Nuclear 
Power"  in  several  paragraphs  within 
Section  6  and  delete  references  to  either 
Figure  6.2-1  or  6.2-2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
GL  88-06  was  issued  to  provide  guidance 
to  licensees  to  delete  their  organization 
charts  bom  the  TS.  The  deletion  of  the 
organization  charts  from  the  TS  and  the 
addition  of  general  organization 
requirements  to  the  TS  should  eliminate 
the  need  for  a  license  amendment  to 
implement  oi^ganization  name  changes 
or  changes  in  lines  of  authority  and 
responsibility.  The  tide  change  proposed 
for  the  Manager  of  Nuclear  Power  in  the 
TS  is  made  to  reflect  a  change  to  be 
made  in  TVA  corporate  management 
tides.  j 

The  Commission  has  provided    ' 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
widi  10  CFR  50.91  and  10  CFR  50.92,  die 
licensee  has  performed  and  provided  the 
following  analysis: 

NRC  has  provided  standards  for        i 
determining  whether  a  significant  hazards 
consideration  exists  as  stated  in  10  CFR 
S0.92(c).  A  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of  the 
facility  in  accordance  %vith  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated,  or  (3)  involve 
a  significant  reduction  in  a  margin  of  safety. 


(1)  This  proposed  change  is  administrative 
in  nature  and  intended  to  eliminate  the  need 
for  NRC  approval  of  a  license  amendment 
before  implementing  an  organizational 
change.  The  functions  important  to  safety 
previously  provided  by  the  organization 
charts  specified  in  Section  6  have  been 
retained.  There  are  no  hardware  or  procedure 
changes  that  could  adversely  affect  the 
probability  of  occurrence  or  the 
consequences  of  any  accident  previously 
evaluated. 

(2)  This  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  that  previously  evaluated.  The 
change  is  administrative  and  follows  the 
guidance  contained  in  Generic  Letter  88-06. 
The  amendment  does  not  change  the 
operation  of  the  facility.  The  functions 
important  to  safety  will  continue  to  be 
performed  by  those  individuals  who  are 
technically  competent  to  perform  these 
functions. 

(3)  General  organizational  requirements 
will  be  maintained  in  the  technical- 
speciRcations.  Other  aspects  of  the 
organization  charts  which  are  important  to 
safety  are  covered  by  other  specifications. 
Thus  the  removal  of  the  organizational  charts 
from  the  technical  specifications  represents 
no  reduction  in  safety  requirements  and  no 
reduction  in  the  safety  margin. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Teimessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902. 

NliC  Acting  Assistant  Director: 
Rajender  Auluck 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  requests:  June  9, 
1988  (TS  88-05) 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TVA) 
proposes  to  revise  Surveillance 
Requirements  4.0.3  and  4.0.4  in  the 
Sequoyah  (SQN)  Units  1  and  2 
Technical  Specifications  (TS).  The  bases 
for  these  requirements  is  proposed  to  be 
revised  also. 

The  following  provides  a  (kscription 
of  each  proposed  change. 

1.  Surveillance  Requirement  (SR)  4.0.3 

Clarification  statements  have  been 
added  to  SR  4.0.3  to  include  a  24-hour 
delay  to  action  requirements  to  permit 
completion  of  a  missed  surveillance 
when  the  limits  of  the  action 
requirements  are  less  than  24  hours. 


2.  Bases  to  Specification  4.0.3 
Additional  clarification  statements 

have  been  added  and  expanded  to 
define  the  basis  for  the  24-hour 
allowance.  The  bases  state  that,  if  the 
surveillance  is  not  completed  within  the 
24-hour  allowance,  the  time  limits  of  the 
action  requirements  are  applicable  at 
that  time.  When  a  surveillance  is 
performed  within  the  24-hour  allowance 
and  the  surveillance  requirements  are 
not  met,  the  time  limits  of  the  action 
requirements  are  applicable  at  the  time 
the  surveillance  is  terminated. 

3.  SR  4.0.4 

A  clarification  statement  has  been 
added  to  note  that  the  provisions  of 
specification  4.0.4  shall  not  prevent 
passage  through  or  to  operational  modes 
as  required  to  comply  with  action 
requirements. 

4.  Bases  to  Specification  4.0.4 

The  bases  to  Specification  4.0.4  have 
been  modified  to  better  define  the 
specific  conditions  under  which 
surveillance  requirements  must  be  met. 
The  first  condition  applies  to  plant 
startups.  Under  this  condition,  all 
applicable  surveillance  requirements 
must  be  performed  within  the  specified 
surveillance  interval  to  ensure  that  the 
limiting  conditions  for  operation  (LCO) 
are  met. 

The  second  condition  applies  to  when 
a  plant  shutdown  is  required  to  comply 
with  action  requirements.  Under  this 
condition,  the  provisions  of  specification 
4.0.4  for  performance  of  appUcable 
surveillances  do  not  apply  because  this 
would  delay  placing  the  facility  in  a 
lower  mode  of  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
By  letter  dated  )une  9, 1985,  <rVA 
proposed  TS  88-05  to  implement  parts  of 
Generic  Letter  87-09,  "Sections  9.0  and 
4.0  of  the  Standard  Technical  Operation 
and  Surveillance  Requirements,"  dated 
Jime  4, 1987.  As  a  part  of  Specifications 
(STS)  on  the  Applicability  of  Limiting 
Conditions  for  recent  initiatives  to 
fanprove  Technical  Specifications  (TS), 
the  NRC,  in  cooperation  with  the  Atomic 
Industrial  Forum  (AIF),  developed  a 
program  for  TS  improvements.  One  of 
the  elements  of  this  program  is  the 
implementation  of  short-term 
improvements  to  resolve  immediate 
concerns  that  have  been  identified  in 
investigations  of  TS  problems  by  both 
NRC  and  AIF.  The  guidance  provided  in 
this  generic  letter  addressed  three 
spedfic  problems  that  have  been 
encotratered  with  the  general 
requirements  on  the  applicability  of 
Limiting  Conditions  for  Operation  (LCO) 
and  Surveillance  Requirements  in 
Sections  3.0  and  4.0  of  Uie  STS.  The  staff 
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the  standards  { 
issue  of  no  sij 
cbnsiderationJ 
with  10  CFR  5^j[ 
licensee  has  pC 
following  ana 

TVA  hu  eva 
change  8M)5  an^ 
represent  a  aij 
based  on  criteria 
50.92(c).  Operatj 
with  the  proposf 

(1)  Involve  a  i 


concluded  that  ^beue  modifications  will 
result  in  improMied  TS  for  all  plants  and 
licensees  were  encouraged  to  propose 
changes  to  theit  TS. 

Hie  Commission  has  provided 
Standards  for  dMennining  whether  a 
signiHcant  hai^yds  determination  exists 
as  stated  in  101  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  acftendment,  it  must  provide 
to  the  ConuniHf  on  its  analyses,  using 
t  Section  50.92,  on  the 
leant  hazards 
tierefore,  in  accordance 
and  10  CFR  50.92.  the 
formed  and  provided  the 
Bis: 

ated  the  proposed  TS 
^determined  tliat  it  does  not 
leant  hasards  consideration 
sUblished  in  10  CFR 
I  of  SQN  in  accordance 
1  amendment  will  not: 
£can(  increase  in  tlie 
probability  or  cotsequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  are  administrative 
in  nature  and  do  Dot  impact  or  affect  plant 
hardware.  The  improvements  provided  by 
these  changes  could  decrease  the  probability 
of  a  plant  transient  by  minimizing 
unnecessary  plai)t  shutdowns.  The 
clarification  of  specifications  4.0.3  and  4i>.4 
eliminates  a  conflict  that  could:  (1)  increase 
the  potential  for  •  plant  upset,  and/or  (2) 
challenge  plant  safety  systems.  Consistent 
application  of  the&e  administrative 
specifications  will  reduce  the  potential  for 
human  error  during  plant  shutdovras  and  will 
result  in  a  safer  oonduct  of  operation.  These 
changes  will  in  no  way  affect  the  operability 
of  plant  equipmetit  or  hardware. 
Consequently,  the  level  of  safety  is  not 
reduced.  j 

(2)  Create  thejpossibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analysed. 

No  new  accicgetit  scenarios  will  be  created 
by  these  changfla  because  the  proposed 
changes  are  administrative  in  nature  and  do 
not  impact  or  affect  plant  hardware.  The 
administrative  change  to  speciflcation  4.0.3 
for  allowing  a  24thour  delay  of  action 
requirements  piuvides  a  practical  time  limit 
for  completing  a  missed  surveillance.  Hie 
alternative  to  delaying  the  action  requirement 
would  be  to  attempt  the  performance  of  the 
missed  surveillance  in  a  time  interval  less 
than  24  hours  [lA,  some  action  requirements 
have  corrective  time  intervals  of  only  one  or 
two  hours).  The  Sme  constraints  imposed  by 
the  [current]  ac^Dn  requirement  for 
completing  a  milssed  surveillance  create  the 
potential  for  a  pBf  nt  transient  and  challenge 
to  safety  8y8ten|s. 

The  adininisti  ative  chai^  to  specification 
4.0.4-will  clarify  fie  oonditions  under  which 
the  provisions  o  rthis  qiedfication  apply.  The 
new  provisions  >  spedfication  4i).4  remove 
the  time  restrict  ins  for  performing 
surveillance  dui  ing  the  shutdown  process 
and  allows  the  i  liUdown  action  requirements 
to  take  precede  ite  over  the  surveillance 
requh«ments.  T  ifcse  provisions  prevent 


delays  in  placing  the  fudUty  in  a  lower  mode 
of  operatioB  and  raaove  tha  pressun  on  the 
plant  staff  to  expeditioasly  oooqitetB  required 
surveillanoe.  TUs  remits  in  a  satsr,  more 
controlled  operational  environment  during 
plant  sfautdowns.  The  possibility  for  a  new  or 
different  Idnd  oi  accident  from  any 
previously  analysed  has  not  been  created.     ^ 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  provisions  of  spedfication  4.0.4  have 
been  modified  to  allow  the  shutdown  action 
requirements  to  take  precedence  over  the 
surveillance  requirements.  This  is  desirable 
becanse  it  prevents  a  delay  in  the  shutdown 
of  dw  facility  resulting  from  the  perfonnonce 
of  surveillances.  This  administrative  chan^ 
raises  the  margin  of  safety  by  removing  the 
potential  for  human  error  and  plant  upsets 
that  could  occur  during  the  perfoonance  of 
surveillances. 

Specification  4.0.3,  which  provides  the  24- 
hour  delay  for  pe^ormance  of  a  missed 
surveillance,  will  increase  the  margin  of 
safety  by  providing  a  reasonable  time  limit 
for  the  completion  of  a  missed  surveillance. 
Completing  missed  surveillances  within 
narrow  timeframes  of  less  than  24  hours 
places  an  undue  demand  on  the  plant  staff 
and  increases  the  risk  of  a  plant  upset  and 
challenge  to  safety  systems. 

By  allowing  the  24-hour  delay  to  complete 
missed  surveillances,  unnecessary  shutdowns 
and  plant  transients  are  averted. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Teimessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902. 

NRC  Acting  Assistant  Director: 
Rajender  Auluck 

Tennessee  Valley  Authority.  Dodiet 
Nofl.  50-327  and  5(M28,  Sequoyah 
Nuclear  Plant.  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  amendment  requests:  June  13, 
1988  (TS  88-10) 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TVA) 
proposes  to  modify  the  Sequoyah  [SQN) 
Units  1  and  2  Technical  Specifications 
(TS)  to  revise  the  test&ig  reqtiirements 
for  the  turbine  driven  auxiliaiy 
>  feedwater  pump  (TDAFWP).  In  addition, 
an  outdated  footnote  is  being  deleted. 
Each  proposed  change  is  described  In 
detaU  below. 

1.  A  footnote  13  is  being  added  to 
Table  3.9^.  It  will  apply  to  items  2.f.  3.f, 
4.f,  S.f,  6.f.  9.b,  10.a  and  ll.a.  It  indicates 
that  the  provisions  of  Specification  4J0A 


are  not  applicable  tot  entry  into  Mode  3 
for  the  TDAFWP. 

2.  A  footnote  is  bebg  added  to 
Siu^eillance  Requirement  (SR)  4.7.l.2.b 
to  indicate  that  the  {wovisions  of 
Specification  AJkA  are  not  applicable  for 
entry  into  Mode  3  for  the  TDAFWP. 

3.  An  outdated  footnote  is  being 
deleted  from  Table  3.3-5,  Itrai  12,  and 
Note  10.  This  footnote  identified 
scheduling  requirements  for  a 
modification  that  is  now  complete. 

4.  The  wording  of  Unit  2  SR  4.7.1.2.b.2 
is  revised.  The  change  makes  the  Unit  2 
SR  wording  consistoit  with  Unit  1  and 
the  Westinghouse  Standard  Technical 
Specifications  (STS). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TVA  stated  the  following  in  its 
submittal: 

The  reactor  must  be  in  mode  3  in  order  to 
achieve  the  necessary  steam  conditions  to 
operate  the  TDAFWP  at  rated  conditions.  SR 
4.7.1.2.8.2  recognizes  this  fact  and  ailows 
entry  into  mode  3  to  perform  TDAFWP 
testing.  The  response  time  testing 
requirements  in  Table  33-5  and  SR  4.7.1.Zb 
do  not  dearly  allow  for  entry  into  mode  3  to 
perioral  the  spedal  testing.  No  specific 
exemption  to  spedfication  4.a4  i»  identified. 
Specification  4.0.4  requires  performance  of 
the  SR  before  entry  into  the  applicable 
modes. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92.  the 
licensee  has  performed  and  provided  the 
foUowing  analysis: 

TVA  has  evaluated  the  proposed  technical 
specification  change  and  determined  that  it 
does  not  represent  a  significant  hazards 
consideration  based  on  criteria  established  in 
10  CFR  saK(c).  Operation  of  SQN  in 
accordance  with  the  proposed  amendment 
will  not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
^  previously  evaluated.  The  proposed  changes 
to  Table  3.3-5  and  SR  4.7.1.2.b  correct  an 
•Inconsistency  in  the  SRs  for  the  TDAFWP. 
The  proposed  changes  allow  for  entry  into 
Mode  3  to  peifbrm  response  time  and 
actuation  signal  testing  for  the  TDAFWP. 
Valid  testing  cannot  be  performed  until  the 
necessary  secondary  steam  supply  conditions 
are  present  in  M  3.  The  proposed  changes  do 
not  reduce  the  overall  system  requirements 
for  the  TDAFWP  because  SR  4.7.1.2.a  already 
has  the  provisions  for  entry  into  Mode  3  to 
perform  TDAFWP  lasting.  Because  the 
overall  system  requirements  for  tiie  TDAFWP 
.are  not  reduced,  the  change  does  not  increase 
the  probability  or  consequences  of  any 
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accident  previously  evaluated.  Testing  the 
TDAWFP  under  conditions  that  are 
representative  of  the  plant  conditions  that 
would  be  present  whenever  the  TDAFWP 
would  be  expected  to  perform  its  safety- 
related  function  may  actually  improve  system 
reliability  and  possibly  decrease  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  deletion  of  the  outdated  footnote  is 
administrative  in  nature.  The  footnote  serves 
no  purpose  now  that  the  modification 
discussed  in  the  footnote  is  installed.  The 
wording  change  made  to  the  Unit  2  SR  is  also 
administrative.  The  revised  wording  is 
consistent  with  the  Unit  1  and  STS  SR 
wording.  These  proposed  changes  have  no 
effect  on  any  plant  system.  Because  no  plant 
system  is  affected,  the  changes  do  not 
increase  the  probability  or  consequences  of 
any  accident  previously  evaluated. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  proposed  changes 
to  Table  3.3-5  and  SR  4.7.l.2.b  correct  an 
inconsistency  in  the  SRs  for  the  TDAFWP. 
The  proposed  changes  allow  for  entry  into 
Mode  3  to  perform  response  time  and 
actuation  signal  testing  for  the  TDAFWP. 
Valid  testing  cannot  be  performed  until  the 
necessary  secondary  steam  supply  conditions 
are  present  in  mode  3.  The  proposed  changes 
do  not  reduce  the  overall  system 
requirements  for  the  TDAFWP  because  SR 
4.7.1.2.a  already  has  the  provisions  for  entry 
into  Mode  3  to  perform  TDAFWP  testing. 
Because  the  overall  system  requirements  for 
the  TDAFWP  are  not  reduced,  the  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  deletion  of  the  outdated  footnote  is 
administrative  in  nature.  The  footnote  serves 
no  purpose  now  that  the  modification 
discussed  in  the  footnote  is  installed.  Th? 
wording  change  made  to  the  unit  2  SR  is  also 
administrative.  The  revised  wording  is 
consistent  with  the  unit  1  and  STS  SR 
wording.  These  proposed  changes  have  no 
effect  on  any  plant  system.  Because  no  plant 
system  is  affected,  the  changes  do  notcreate 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes  to 
Table  3.3-5  and  SR  4.7.1.2.b  correct  an 
inconsistency  fcthe  SRs  for  the  TDAFWP. 
The  proposed  changes  allow  for  entry  into 
mode  3  to  perform  response  time  and 
actuation  signal  testing  for  the  TDAFWP. 
Valid  testing  cannot  be  performed  until  the 
necessary  secondary  steam  supply  conditions 
are  present  in  mode  3.  The  proposed  changes 
do  not  reduce  the  overall  system  *< 
requirements  for  the  TDAFWP  because  SR 
4.7.1.2.a  already  has  the  provisions  for  entry' 
into  mode  3  to  perform  TDAWFP  testing. 
Because  the  overall  system  requirements  for 
the  TDAFWP  are  not  reduced,  the  change 
does  not  reduce  the  margin  of  safety.  Testing 
the  TDAFWP  under  conditions  that  are 
representative  of  the  plant  conditions  that 
would  be  present  whenever  the  TDAFWP 
would  be  expected  to  perform  its  safety- 
related  function  may  actually  improve  system 
reliability  and  possibly  increase  the  margin  of 
safety. 


The  deletion  of  the  outdated  footnote  and 
the  wording  change  are  administrative  in 
nature.  Because  no  plant  system  is  affected, 
the  change  has  no  impact  on  the  margin  of 
safety. 

The  staff  has  reviewed  the  Hcensee's 
no  significant  hazards  consideration 
deteimination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
I  ibrary.  1001  Broad  Street  Chattanooga, 
Tennessee  37402. 

A  ttomey  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33. 
Knoxville,  Tennessee  37902. 

NRC  Acting  Assistant  Director 
Rajender  Auluck 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County.  Tennessee 

Date  of  amendment  requests:  June  13, 
1988  (TS  88-12) 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TV A) 
proposes  to  revise  Section  6, 
Administrative  Controls,  of  the 
Sequoyah  Units  1  and  2  Technical 
Specifications  (TS).  The  revision 
proposes  to  delete  the  two  organization 
charts  in  Figures  6.2-1  and  6.2-2  of 
Section  6  and  in  their  place  revise 
Section  6.2  in  accordance  with  Generic 
Letter  (GL)  88-06,  Removal  of 
Organization  Charts  fitim  Technical 
Specification  Administrative  Control 
Requirements,  dated  March  22, 1988.  In 
addition,  TVA  has  proposed  to  replace 
the  tide  "Manager  of  Nuclear  Power"  by 
the  title  'Senior  Vice  President/Nuclear 
Power"  in  several  paragraphs  within 
Section  6  and  delete  references  to  either 
figure  6.2-1  and  6.2-2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  GL  88-06  was  issued  to  provide 
guidance  to  Ucensees  to  delete  their 
organization  charts  from  the  TS.  The 
deletion  of  the  organization  charts  and 
the  addition  of  general  organization 
requirements  to  the  TS  should  eliminate 
the  need  for  a  licensee  amendment  to 
implement  some  organization  name 
changes  or  changes  in  lines  of  authority 
and  responsibility.  The  title  change 
proposed  for  the  Manager  of  Nuclear 
Power  in  the  TS  is  made  to  reflect  a 
change  to  be  made  in  TVA  corporate 
management  titles  when  the  TS  change 
is  effective. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 


as  stated  in  10  CFR  5a92(c).  10  CFR 
50.91  requires  that  at  the^ime  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.02,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
wiU)  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  and  provided  the 
following  analysis: 

TVA  has  evaluated  the  proposed  TS 
change  and  determined  that  it  does  not 
represent  a  significant  hazards  consideration 
based  on  criteria  established  in  10  CFR 
50.92(c).  Operation  of  SQN  in  accordance 
with  the  proposed  amendment  will  not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  This  proposed  change 
is  administrative  in  nature  and  is  intended  to 
eliminate  the  need  for  NRC  approval  of  a 
license  amendment  before  implementation  of 
an  organization  change.  The  changes  to  titles 
and  references  are  also  administrative  in 
nature.  The  functions  speciHed  in  Section  6 
important  to  the  safe  operation  of  SQN  have 
not  been  altered  or  deleted.  There  are  no 
hardware,  procedure,  persoiuiel,  or  rnalysis 
changes  represented  by  this  proposal  that 
adversely  affect  the  probability  of  occurrence 
or  the  consequences  of  an  accident 
previously  evaluated  in  the  safety  analysis 
report. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  This  proposed  change  is 
administrative  in  nature  and  is  intended  to 
eliminate  an  unnecessary  expediture  of 
resources  to  facilitate  organization  changes. 
The  changes  to  titles  and  references  are  also 
administrative  in  nature.  The  function 
important  to  safety  will  continue  to  be 
performed  by  those  individuals  who  are 
technically  competent  to  perform  these 
functions;  therefore,  the  potential  for  the 
increase  of  a  possibility  of  an  accident  or  a 
new  or  different  type  of  accident  is  reduced 
rather  than  increased  because  of  having  the 
appropriate  personnel  designated  for  these 
functions. 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  Eiecause  general 
organization  requirements  will  be  maintained 
in  the  TS,  removal  of  the  organizational 
charts  represents  no  reduction  in  current 
safety  requirements.  These  changes  will 
simply  allow  the  implementation  of  changes 
in  the  organization  structure  without 
obtaining  NRC  approval.  The  changes  to 
position  titles  and  group  references,  as  an 
administrative  change,  will  also  not  reduce 
the  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  "Hie  proposed 
changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  analyzed  as  opposed  to 
TVA's  conclusion  that  the  "potential  for 
the  increase  of  a  possibility  of  an 
accident  or  a  new  or  different  type  of 
accident  is  reduced..."  by  the  proposed 
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change.  The  piloted  change  does  not 
affect  the  funotiona  specified  in  Section 
6  for  safety  renews  and  audits - 
conducted  at  ne  site  as  the  Plant    ■• 
Operations  Rniew  Gominittee,  Nuclear 
Safety  RevieW  Board.  RadiOk^cal ' 
Assessment  luiview  Coounittee  and 
Technicel  Revjibw  and  Control. 
Therefore,  diej  proposed  i:hange  does  not 
create  the  posHbiUty  of  a  new  or 
different  kind  of  acddtnt  from  any 
previously  analyzed.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  fbrUniaidments  involves  no 
^i^KificaBt  hniards  considerations.' 
'   Local  Publi^^iPocument  Room 
loiatlon:  Chatttuiooga-Hamilton  County 
Libraiy;  1001  Koad  Street,  Chattanooga. 
Tenhessee  37402- 

Attorney  fat  iicensee:  General 
Counsel.  Tennessee  Valley  Authority. 
400  West  Sum  diit  Hill  Drive.  Ell  B33. 
Knoxville,  Tei  ijies^ee  37902. 

NRC  Acting  Assistant  Director 
RajenderAuIiiak 

Tennessee  Val|By  Authority.  Docket 
Nos.  S»-327  and  5»«8.  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Handlton 
County.  Tenn»f  see 

Date  ofammdwent  requests:  June  13, 
1988  (TS  88-04)1 

Description\9f  amendment  requests: 
The  Tennesseia  Valley  Authority  (TVA) 


proposes  to 
Units  1  and 
(TS).  The 
Action  Statei 
Condition 
extend  the 
diesel  g( 
SurveiUance 


for 


Ifn^e  the  Sequoyah  (SQN) 
ical  Specifications 
arc  to  revise  the 
nts  for  the  limiting 

tion  (LCO)  34.1.1  to 
e  for  performing 
surveillance  in 
[uirement  (SR) 
4.8.1.1.2.a.4.    i 

LCO  3.8.1.1  requires  a  minimum  of  - 
two  altematii^  current  (ac)  flectrical 
offsite  power  Qpurces  and  four  onsite  ac 
power  source^  (diesel  generator  Jets).  In 
the  event  ao  ptiwer  sources  are  lost. 
corapUance  wf^  one  of  four  Actions 
Statements  is  quired  depending  on  the 
number  of  soi^ilces  lost.  Each  Action 


requires  perfi 
demonstrate 
remaining  ac 
requires  that 
performed  wii 


nee  of  surveillances  to 
!  operability  of  the 

Dwer  sources.  LCO  3.&1;1 
:4.ai.l.2.a.4be 

iin  one  hour  and  at  least 
once  every  eight  hours  thereafter.  SR 
4.8.1.1.2.a.4  dabtienstrates  operability  of 
eadi  diesel  generator  by  verifying  that 
the  diesel  sttiiti  from  ambient  condition 
and  acceleret^t  to  at  least  900 
revolutions  pei;  minute  (r/min)  in  less 
than  or  equal  to  ten  seconds,  fn  lieu  of 
the  current  timeframe  for  performance 
of  SR  4Al.li2]a4.  the  proposed  change 
would  extend  Itlie  tiffi^vme  for  the 

icase^.  For  the  first  case 
whether  eithet'  lan  offsite  circuit  ora^ 
diesel  generatv  set  is  inoperable 


(Action  a),  SR  4A1.1.ZMA  would  be 
extended  to  24  hoifrs.  For  die  second   ' 
easewfaei*  efte  oftitte  eiraiif  and  one 
diesellieherator  set  ere  inoperable 
(Action  b).  SR  4A1.1.2;a4  would  be 
extended'to  eifl^it  boors.  For  the  third 
Case  where  two-ofbite  drcuits  are 
inoperable  (Adionc),  SR'4:B.1.1.2.a4 
would  be  extended  to  eight  hourt^ 

Basir  for  proposed  no  significant 
hazards  ooiteideratioa  thterminaUon:  In 
its  submittal.  TVA  stated  the  following: 

-As  pari  of  the  re9olHti<»  W  Unmolved 
Safety  bsue  A-44.  "Station  Blackout"  NRC 
•tair  issued  GLM-Uk  "PropoMd  Staff 
Actions  to  laiprove  and  Maintain  DiMel 
Gmorator  iieiiabillty,"  One  of  the  items 
contain«d  in  tlie  GL  was  directed  toward  , 
reducing  fte  niimlier  of  oatd,  {ihtt-atari 
survelllaiMie  teits  for  ditei  generaitbn.  The 
Gi.  provided  an  exanpie  of  a  modified 
standard  (eclmical  spadfiiation  tiiat  would 
reduce  uie  nuinber  of  fast  starts  on  tlie  diesel 
generatoca.  The  proposed  change  to  SON'S 
tedmical  specification  is  consistent  with  die 
modified  lechiricsl  specification  provided  in 
GL  84-15  and  is  also  ooosistent  «vith 
MUMARC  SUUon  Blackout  Initiative  3  that 
recoBunendad  that  utilities  raduce.  as  much 
as  possible,  cold  starting  of  emergency  diesel 
generators  during  test  conditions. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50il2(c).  10  CFR 
50.91  requires,  that  at  the  time  a  licensee 
requests  an  amendment  it  must  provide 
to  the  Commission  its  analyses,  ushig 
the  standards  in  Section  50.92.  on  the 
issue  of  no  si^ificant  hazards 
consideratkjn.  Therefore,  in  accordance 
with  10  CFR  50.01  and  10  CFR  5a92,  the 
licensee  has  performed  and  provided  the 
following  anc^ysis: 

TVA.Iuui  evaluated  the  preposed  technical 
specificaUoo  chjsnge  and  detemiined  tlui  it 
does  not  represent  a  significant  hazaids 
consideration  based  on  criteria  established  in 
10  CFR  SO  82(c).  Operation  of  SQN  in 
accordance  with  the  proposed  amendment 
will  nob 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  Thepurpose  of  the 
proposed  change  is  to  reduce  the-number  of 
cold,  hit-start  surveiUaoce  tests  iram 
ambient  conditions  for  £(^'s  diesel 
generaton.  The  goal  is  not  to  totally 
eliminate  the  cold,  fast-start  surveillance  test 
'  Ixicause  tl»e'diesign  Iwsis  for  the  plant  (i.e., 
large  lots  ofiaxtLaiiracoident  coincident  with 
a  loss  of  Offsttepower)  requires  this 
capabili^  The  goal-is  to  raduce  the  undue 
wear  and  stnss  on  the  diesel  engine  parts 
caused  by  ftequeot  eoU.  fint  starts.  This  is 
aocomptishad  1^  extending  the  timeframe  for 
performing  diesel  Mnerator  surveiUanoe  . 
testing. (JnderSQIrscBrrent action    ... 
requirament  if  onsite/oSriteac  power 
souron  are  deteimined  to  Im  faiopereble,  the 
intact  diesel  generaton' most  be  verified  to-be 
operable'by  starting  the  diesels  &om  ambient 
conditions  (cold,  fast  starts).  Hiis  must  be 


pettonoed  urithln  1-hour  and  at  least  onoe    ' 
every  8.honn  thereafter.  In  lieu  of  this  short 
timrframe.  die  ptopoiisd  change  woaM  delay 
the  diesel  genaratot  start  raquirsnent  for  up 
to  Zl-hours  (8-haan  if  two  ac  poiwer  sources 
era  inopeiabie).  This  delay  in  tasting  is  offset 
l>y  SON'S  diesel  gsnerator  reliability  proigram 
as  centainad  in  Tahia  44-i  of  SQN^s 
technicaispedfkaitions.  Based  on  NRC  staff's 
technical  fodgemeat  aiid  the  GoaoefBS 
expressed  (qr  Nuclear  Managsment  and 
Resooroes  Council  and  ether  nuclear  pciWer 
induslzy  groups  nnsUtate  of  Nuclear  Power 
Operations  and  American  Nuclear  Insurers), 
the  reduction  in  the  numbv  of  ookl  fast 
.starts  rssalts  hi  an  overall  InqMOvement  in 
diesd  engine  reliability  and  availabiUty  of 
SON'S  diesel  engines.  By  improving  tiie 
reUahility  and  availability  of  SON'S  diesel 
engines,  the  prdbabiU^  or  ooosequences  of 
an  accident  previously  evaluated  may  be 
decreased. ' 

-  (2)  create  the  possibHity  of  a  new  or 
different  kind  of  accident  ham  any 
previously  analysed.  No  new  accident 
scenarios  are  created  I9  this  change  because 
this  change  only  afbicis  the  time  interval  for 
performing  diesel  generator  sarveillance 
tasting  wbMUifbite/ansite  power  sources  are 
determined  to  tie  inoperable  and  does  not 
alter  the  desel  generator  design  parameters, 
the  plant  equipment,  or  the  faciUty.  Under 
SON'S  current  action  requirement  if  offsite/ 
onsite  sc  power  sources  are  determined  to  be 
inoperable,  the  intact  diesel  generators  must 
be  verified  to  be  operable  by  starting  die 
diesel  generaton  within  one  hour  and  at  least 
once  every  ei^t  boun  thereafter.  Under  die 
proposed  change,  the  start  requirement  would 
be  required  within  24.houn  (•■boun  if  two 
offsite/onsite  power  sources  are  inoperal>le). 
This  reduces  the  number  of  required  cold,, 
fast  starts  and  results-in  an  overall 
impsDvement  Jn  diesel  engine  reliability  and 
availability.  Because  the  proposed  change 
does  not-physically  affect  the  (fiesel 
equipment  or  Ae  onsite/ofMte  ac  electrical 
power  sources,  diere  ls.no  pbssibility  for 
creating  a  neW  or  different  kind  of  accident 
from  any  previously  analyxed. 

(3)  involve  a  sigi^ficant  reduction  in  a 
maigin  of  safety.  The  proposed  change  will 
accomplish  a  reduction  in  tlie  number  of  cold, 
fast-start  surveillance  tests  for  SQ'^rs  diesel 
generaton.  This  is  accomplished  by  delaying 
the  diesel  generator  start  test  for  up  to  24- 
houn  when  an  (ofErite/onsite)  ac  power 
source  is  found  to  be  inoperable  (8-houn  if 
two  ac  power  sources  are  inoperable).  Under 
the  current  requirement  diesel  generator 
start  tests  are  required  on  the  intact  diesel 
generaton  withft  1-hour  and  atiieast  once 
evety  eight  houn  thereafter  until  the 
inoperable  ac  power  sources  are  restored. 
Lei^thening  M»  sarveillance  time 
requirement  will  aOow  the  Operations  staff 
sufficient  time  to  pwwaim  tlie  operable 
diesel  engines  before  starting  and  thereby 
reduce  the  numbec.of  diesel  generator  cold, 
fast  star^.  Ad<filionally,  the  Operations  staff 
would  have  more  time  to  focus  on  returning 
the  inoperable  ac  power  source  to  service 
rather  than  directing  attention  toward  prompt 
diesel  generator  surveillance  testing.  Tlie 
pn^KMed  change  improves  diesel  engine 


Padwl  Rggitter  /  Vol.'  53.  Nee  125  7  Wfidnesday.  Jolae  28,  1988  /  Notices 


reliability  and  availability  by  reducing  the 
number  of  cold,  fast  atarts.  Le..  aubjecta  and 
the  dieael  engines  to  teaa  merJianical  atteaa 
and  wear  and  creates  a  safer  operatioaal 
environment  by  reducing  the  surveillance  test 
burden  on  the  Operations  staff.  This  results 
in  an  overall  increase  in  the  margin  of  safety. 

The  staff  has  reviewed  the  liceiwee's 
no  significant  hazards  consideration 
detennination  and  agrees  with  the 
Ucejisee's  analysis.  Because  accidents 
previously  evaluated  were  not-initiated 
by  the  failure  of  a  diesel  generator,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  of 
an  accident  previously  evaluated. 
Because  the  proposed  change  joes  not 
affect  the  diesel  generator  perfwnance 
parameter  or  any  other  plant  equipment 
and  would  act  to  improve  the  diesel 
generator  reliability  and  availability,  the 
proposed  change  will  not  significantly 
increase  the  consequences  of  an  , 
accident  previously  evaluated,      j 
Therefor^  the  staff  proposes  to     ' 
detennioe  that  the  application  for 
amendments  invtdves  no  significant 
hazards  OHisiderations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  lOOl  Broad  Street.  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  Ell  B33. 
Knoxville,  Tennessee  37902. 

NRC  Acting  Assistant  Director 
Rajender  Auluck 

Tennessee  VaDey  Andiority,  Docket  No. 
SD-OS.  Swiooyah  Nudev  Plant,  IMt  2, 
Hamilton  County.  Tennessee 

Date  of  amendment  requests:  May  28. 
1988(TS88^) 

Description  of  amendment  requests: 
The  Tennessee -Valley  Authority  (TVA) 
proposes  to  modify  Uie  Sequoyah 
Nuclear  Plant  (SQN)  Unit  2  Technical 
Specification  (TS)  Surveillance 
Requirement  (SR)  4.7.1.2.a  to  add  piunp- 
specific  differential  pressure  test  values 
for  each  auxiliary  feedwater  (AFW) 
pump.  The  associated  bases  section  is 
proposed  to  be  revised  to  clarify  the 
AFW  TS  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  detennination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  Ucensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92.  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92.  the 


licensee  has  performed  and  provided  the 
foUowing  analysis: 

Operation  of  SQN  in  aocordaaoa  with  the 
proposed  amendment  will  not 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previoasly  evaluated.  As  daecribed  in  Section 
10:4.7.2  of  fte  SQN  (Final  Safety  Analysis 
Report).  FSAR.  the  AFW  system  is  an 
enginaarad  safety  features  system  designed, 
constructed,  and  iqwrated  to  serve  aa  a 
backup  to  the  main  feedwater  system  to 
FHVvide  feedwater  to  the  steam  generator  in 
the  event  that  main  feedwater  is  not 
avaUaUe.  This  maiataina  the  heat  sink 
capabilities  of  the  steam  generators.  The 
AFW  system  is  directly  relied  upon  to 
prevent  core  damage  and  system 
overpressuriiation  in  the  event  of  transients, 
such  aa  a  loaa  of  normal  feedwater  or  a 
secondary  system  pipe  rupture,  and  to 
provide  a  means  for  plant  cooldown 
following  any  plant  transient    - 

The  proposed  change  to  SR  4.7.l.2.a  adds 
pump-specifk,  differential  pressure  test 
.values  for  each  AFW  pump.  The  new  test 
values  ensure  that  each  AFW  pump  will 
provide  a  flow  of  at  least  400  gal/minplus 
pump  recirculation  flow.  This  flow  satisfies 
the  FSAR  assnmptioDS  concerning  440  gal/  ' 
min  AFW  flow  to  two  intact  steam 
generators.  The  adcUtion  of  pump-specific  test 
values  merely  reflects  the  performance 
characteristics  of  different  pumps.  Because 
the  revised  SR  ensures  confomance  with  the 
FSAR  accident  analysis  assusqptions,  the 
probability  or  consequences  of  aa  acddoit 
previously  evaluated  remain  unchanged. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  acddeni  from  any 
previeuaiy  analyzed.  Aa  described  above,  the 
proposed  technical  specification  change  to 
SR  4.7.1.2.a  adds  pump-specific,  differential 
pressure  requirements  for  the  tasting  of  the 
AFW  system.  The  revised  requirements 
ensure  that  the  AFW  pumps  wiU  satisfy  the 
assumptions  of  the  FSAR  AFW  analyses.  No 
changes,  other  than  those  to  the  testfa^ 
values,  are  made  to  the  AFW  system.  As 
such,  the  possibiHty  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed  is  not  created  by  diis  change. 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes  to  SR 
4.7.lJLa  add  pump-qiedfic  differential 
pressure  test  values  for  each  AFW  pump.  The 
new  test  values  ensure  that  eadi  AFW  pump 
will  provide  a  flow  of  at  least  440  gal/min 
plus  redroulation  flow.  This  flow  ensures  that 
plant  operation  is  bounded  by  the  FSAR 
analyses  asaumptioos  that  440  gal  min  AFW 
flow  is  available  to  the  steam  generators. 
Because  opentioa  remains  bwnded  by  the 
FSAR  analyses,  there  is  no  reduction  in  the 
margin  of  safety. 

^    TVA  has  evaluated  the  proposed  technical 
spedficatioB  change  and  determines  that  it 
does  not  represent  a  significant  hazards 
consideration  based  on  criteria  established  in 
10CFR8042. 

The  Staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration  - 
detennination  and  agrees  with  the 
licensee's  analysis.  Therefore,  tiie  staff 
proposes  to  determine  that  the 


appUcation  for  Taendments  involves  no 
siysificanf  hazatds  oonaideratiolu. 

Local  Public  Document  Room 
location:  Cbattanooga-Hamilton  County 
Lifaraiy.  1001  Broad  Street  Chattanooga. 
Tennesaee  37402. 

Attorney  for  licenaee:  General 
Coimsel  Tennessee  VaHey  Auttiority. 
400  West  Summit  HiU  Drive.  Bll  B33, 
Knoxville,  Tennessee  37902. 

NRC  Actiis  Assistant  Director: 
Rafender  Auluck 

Vii^nia  Eiactric  and  PoKvar  Conpany, 
Dockat  Noa.  50-389  and  S»481,  Suny 
Power  Station,  Unit  Nos.  1  and  2,  Stury 
County.  Virginia 

Date  of  amendment  requests:  May  25. 
1988 

Description  of  amendment  requests: 
Hie  proposed  amendments  woiJd  revise 
Table  6.1-1,  "Minimum  SUIl  Craw 
Composition"  of  the  Technical 
Specifications  for  Surry  Units  1  and  2,  to 
increase  the  minimum  shift  manning 
reqidrements  for  Auxiliary  Operators 
(AO)  from  three  to  four.  This  increased 
manning  stipulation  would  be  made  in 
order  to  comply  with  the  reqidrements 
bf  10  CFH  Part  SO,  Appendix  R. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Hie  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  emisideration  exists 
(10  CFR  J|0«2(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  Involves  no  significant  hazards 
consideradons  if  operation  of  the  facility 
in  accordance  with  die  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibiUty  of 
a  new  or  different  kind  of  accident  fix)m 
any  accident  previously  evahiatecb  or  (3) 
involve  a  significant  reduction  in  a 
margin' of  saiety. 

The  licensee  has  reviewed  the 
proposed  change  In  accordance  with  the 
requirements  of  10  CFR  50.92  and  has 
determined  that  the  request  does  not 
involve  significant  hazards 
considerations.  The  licensee's  analysis 
is  provided  below. 

The  propoeed  change  does  not  Involve  a 
8ignificant.hazards  consideration.  l>ecause 
operation  of  Sony  Units  1  and  2  in 
accordance  with  the  proposed  amendment[s) 
would  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  aii- accident 
previously  evaluated.  Increasing  the 
ia)uxiliary  (o)perator  mamring  reqnirenient 
will  not  alter  plant  design  or  system 
operation.  The  propoeed  chinge  would 
assure  that  the  minimum  number  of  operating 
personnel  necessaiy  to  aaialy  shutdown  and 
maintain  the  unit  in  the  event  of  a  fire  is 
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PREVIOUSjJir  PUBUSHED  NOTICES 
OF  CONSIDERATION  OF  ISSUANCE 

OF  am£ndments  to  Operating 

UCENSES  i  UNO  PROPOSED  NO 
9GNIFICA  fr  HAZARDS 
CONSIDER  ITIOftl.  DETERMINATION 
AND  OPPOttTCJNITY  FOR  HEARING 

The  following  notices  were  previously 
published  a|  separate  individual 
notices.  Thcj  fiotice  content  was  the 
same  as  abQ^e.  They  were  published  as 
individual  lutices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because'  Ae 
action  involUed  exigent  circainstance$. 
'  They  are  repeated  here  because  the 
biweekly  ndl^ce  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  nd  significant  hazards 
consideratiof- 

For  detailm  see  the  individual  notice 
in  the  Fednd  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  pkkod  of  the  original  notice. 

Alabama  Pqwer  Company,  Docket  Nos. 
50-348  and  ^lM64,  loSeph  M.  Farley 
Nuclear  Ptawt  Units  1  and  2.  Houston 
Comity,  AUqama 

Date  ofai^ndment  request  April  28, 
1988 


Bri^  descripUonjoftanendmenta:  The 
proppeeJ^BendaifeBt  would  revise  the 
Teeluaiaal  Spedficstions  9%  sunested 
by  Generic  Letter  864)6,  "Removal  of 
QrganiaSBtionat' Charts  fron  Technical 
SpecificatiQn  Administtetive  Control 
Requiremfents." 

Ddte  of  publication  of  individual 
notice  in  Ftdetd  Register  fune  6, 1988 
(53  FR  20700) 

ExpiratioB  date  of /dividual  notice: 
Iulye,1968 

IjOCoI  Public  Docum^t  Room 
location:  George  8.  Houston  Memorial 
Libraiy.  212  W.Burdeshaw  Street. 
Dothan,  Alabama  36030. 

Cleveland  Electric  lUuminadng 
Company,  etaL,  peiry  Nudeir  Power 
Plant.  Unit  No.  1.  Lake  Coiinty,  OUo 

Dote  of  application  for  amendment- 
April  4. 1988 

Brief  description  (^amendment  The 
amenoment  would  modify  the  Technical 
Specifications  to  clarify  definition  of 
Reportable  Event,  making  it  consistent 
with  dve  requirements  bf  Generic  Letter 
83-43  dated  December  19, 1983. 

Another  proposed  change  is  a  deletion 
of  the  organizational  charts  (Figures 
6.2.2-1),  and  the  addition  of  statements 
.'ip  Section  6.2.1  to  compensate  for  the 
'organization  chart  deletions.  These 
changes  were  submitted  in  response  to 
guidance  contained  in  GenericLetter  86- 
06  dated  March  22, 1988.  As  such,  these 
changes  to.d^ete  organization  charts 
are  considered  administrative. 

An  additional  proposed  change  to  the 
TS  is  to' delete  the  exception  to  TS 
Section  &3.1  for  the  Senior  Operations 
Coordinatorfis  this  exception  is  no 
loMor  required. 

Tne  proposed  amendment  would  also 
modify  TS  6.5.1.2, 6.5.1.3,  and  6.5.1.5  to 
reduce  the  size  and  change  the 
membership  requirements  for  the  JNant    ' 
Operations  Review  Committee  (PORC). 
The  definitioo  of  Quorum  m  TS  as.1.5 
would  also  be  changed  to  inflect  the 
above  changes.  The  proposed 
amendment  would  fiirtber  modify  TS    - 
6.5.1.e.i'and  n  and  e.S.3.1.f,  deleting  ^e 
requirement  for  the  PORC  to  submit 
recbmmehd*^  changes  to  the  Nuclear 
Safety  Review  Committee  based  upon 
PORC  reviews  of  the  Security  Ran, 
Security  Contingency  Instructions, 
Emergency  Plan  and  implementing 
instructions,  and  Fire  Protection 
Program  and  implementing  procedures. 

The  proposed  amendment  would  also 
move  the  requirements  for  temporary 
procedure  changes  from  TS  6.5.3.1.a  to  a 
new  section  BJ&.3.  The  old  section  6.8.3 
has  been  renumbered  to  6.8.4. 

The  proposed  amendment  would  also 


delete  variotis  nonapplicaMefootnotes, 
correct  typopafriiical  errors,  reflect    . 
organization  title  changes  and  clarify- 
which  system  aire  Included  in  the 
leakage  reductioB  program  for  primary 
coolant  aooroet  outside  contafaimaiL 

Date  of  individual  notice  in  Fadatal 
Regiatan  May  31, 1988  (53  FR 19832). 

Expiration  dale  of  individual  notice: 
June  3a  1988. 

Local  Public  Document  Room 
location:  Peity  Public  Library,  3753  Main 
Street,  Perry,  Ohio  44061. 

Georgia  Powrer  Cooipany,  Ogletboipe 
Power  CMporalkMi,  Muddpal  Eledric 
AudMxKy  of  Gisotgia.  aty  of  Ddloo,' 
Georgia.  Docket  Nob.  SMn  and  S0468. 
Edwin  L  Hatch  Nudoar  Plant.  UniU  1 
and  2,  Appling  County,  Geor^ 

Date  of  amendment  request  May  6, 
1988 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise  the 
Technical  Specifications  as  suggested 
by  Generic  Letter  88-06,  "Removal  of 
Organizational  Charts  from  Technical 
^>ecification  Administrative  Control 
Requirements." 

Date  of  publication  of  individual 
notice  in  Federal  Registet:  June  3, 1988 
(S3  FR  20397) 

Expiration  date  of  individual  notice: 
July  5, 1988 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Georgia 
31513. 

Georgia  Power  Company,  Ogledioipe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Daltoo, 
Georgia,  Docket  Na  50-424,  Vogtie 
Electric  Generating  Plant,  Unit  1,  Burice 
County,  Georgia 

Date  of  amendment  request  May  6, 
1988 

Brief  description  of  amendment  The 
proposed  amendment  would  revise  the 
Technical  Specifications  as  suggested 
by  Generic  Letter  884)6.  "Removal  of 
Organizational  Charts  from  Technical 
Specification  Administrative  Control 
Reqi^rements." 

Date  of  publication  of  individual 
notice  in  Federal  Registen  June  3, 1988 
(53  FR  20396) 

Expiration  date  of  individual  notice: 
July  5, 1968 

Local  Public  Document  Room 
location:  Bvike  County  Public  Library, 
412  Fourth  Street.  Waynesboro.  Georgia 
30630. 
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Padfic  Gm  and  Electric  Campany. 
Docket  No*.  8»475  and  SM2S,  OiiOib 
Caoyoa  Nudaar  Fowcr  Plant.  Unit  No*. 
1  and  2,  San  Lnia  Obiapo  Couity. 
CaUfbmia 

Date  of  amendment  requeBt:  May  20, 
1968 

Brief  description  of  amendments:  The 
amendments  revise  the  technical 
specifications  relating  to  Secticm  6.0. 
Administrative  Controls,  by  removing 
the  organization  charts  and  changing  the 
titles  of  certain  management  personnel. 

Date  of  publication  of  individual 
notice  in  Fadeial  RegWten  June  2, 1988 
(53  FR  20199) 

Expiration  date  of  individual  notice: 
luly  1. 1988 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Government 
Documents  and  Maps  Department.  San 
Luis  Obispo,  California  93407 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
detemdoed  for  eadi  of  these 
amendments  that  the  application 
compUes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
-  findings  as  required  by  the  Act  and  the 
Commission's  rules  and  r^ulations  in  10 
CFR  Chapter  I,  which  are  set  forth  ita  the 
license  amendment 

Notice  of  Ccmsideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with,  these  actions  was 
published  in  the  Fedeial  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  othCTwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
wid)  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepcued  for  these 
amendments.  If  the  Commission  has 
prejured  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 


aaendnMata.  (2)  the  amandmenta.  and 
(3)  the  CooBBisaion's  friated  latters. 
Safety  Bvaloatiaos  ao^ot 
Enviranmental  Aaaaasmantaaa 
indicatad.  AU  of  tfaaaa  items  m 
available  for  public  inspection  at  the 
Commission's  I^iblic  Pimimmt  Roob. 
1717  H  Street.  NW,.  WadUi^toB.  DC 
and  at  the  local  pnbtic  docsBent  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nudear  Ragulatoiy  Commission. 
Washii^on.  DC  20555,  Attentian: 
Director,  Divisicm  of  Reactor  Projeets. 

Carolina  Power  k  Light  Qanpany. 
Docket  Na  SIkan.  H.  B.  Rebinsaa 
Steam  Ebctric  Plant.  Unit  Na  2. 
Dariington  County.  Seudi  Carolina 

Dates  of  application  for  amendment' 
November  26, 1966  and  Octa4)er  21, 1987 

Brief  description  of  amendment  this 
amendment  modifies  Licmtse  Condition 
Sectio|i  S.F  to  conform  to  the 
requirements  of  10  CFR  73.55. 

Date  ofissuanpe:  June  6, 1988 

£/3^</ve  (/ate;  June  6. 1988 

Amendment  Noj  118 

Facility  Operating  License  No.  DPR- 
23.  The  amendment  revised  tiie  License. 

Dote  of  initial  notice  in  Fadaral 
Regbten  May  4, 1988  (53  FR  ISOOO) 

The  Commission^  related  evaluation 
of  the  amaidment  is  contained  in  a 
letter  to  the  licensee,  and  a  Safeguards 
Evaluation  Report  dated  June  6, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Hfth  Avenues,  Nartsville, 
South  Carolina  29535 

Commonwealth  Edison  Conqiany. 
Docket  Noa.  8TN  6»-454  and  STN  50- 
455.  Byian  Statkm.  Units  1  and  2,  O^ 
County,  Illinois 

Date  of  application  for  amendments: 
Novemb^  26, 1986  and  January  14, 1988 

Brief  description  of  amendments: 
These  amendments  modified  paragraph 
2.E  of  the  License  No.  NPF-37  and 
paragraph  2.F  of  License  No.  Nn'-8e  to 
require  compliance  with  the  revised 
I%ysical  Security  Han.  This  plan  was 
updated  to  conform  to  Oie  latest 
requirements  of  10  CFR  73.55.  Ccmsistent 
with  the  provisions  of  10  CFR  73.55, 
search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  this 
amendment. 

Date  of  issuance:  June  7, 1988 

Effective  date:  June  7, 1988 

Amendment  Nos.:  18  and  18 


PaeiMtf  Operatii^  Ikxme  Aba.  NtV- 
37andNPP'eB,^ 
revised  the  lie 

Data  of  AHkU  notice  la  \ 
Sagialar  May  4. 1988  (88  FR  18818) 

file  Commisakiii's  relatad  evaluation 
of  flw  aaandmenti  ii  coptained  In  a 
lettw  to  Commonwai^  Edisao 
Company  dated  June  7. 1988  and  a 
Sdiegoards  Evaluation  Report  dated 
June  7. 1988. 

No  stgnificcmt  haxarde  ctmsideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Rockford  Public  Lilvaiy.  21$  N. 
Wyman  Street.  Roddbrd.  Olinds  8110L 

Conunonwaalih  Edbon  Coaapany. 
Dockat  Nos.  80484  and  8848S.  Quad 
Catias  Nudaar  Pawar  Station.  Units  1 
and  2.  Rock  bland  County.  lOinoia 

Date  ofof^cation  for  amendments: 
November  28. 1986  and  January  14, 1988 

Brief  deecriiOiott  (^amendments: 
These  amendments  modified  paragraph 
3£  of  the  license  to  require  compliance 
with  the  revised  Physical  Security  Plan. 
This  plan  vras  updated  to  conform  to  the 
latest  requirements  of  10  CFR  73.55. 

Date  e^  issuance:  June  0, 1888 

Effective  date:  June  9, 1988 

Amendment  Nos.:  108  and  103 

Facility  (iterating  License  Nos.  DMl- 
29  and  DPR-90.  These  amendments 
revised  the  license. 

Date  of  initial  notice  in  Fadaral 
Register  May  4. 1968  (53  FR  15918).  The 
Cnnmission's  related  evaluation  of  the 
amendments  is  contained  hi  a  letter  to 
Commonwealth  Edison  Company  dated 
June  9, 1988  and  a  Safeguards 
Evaluation  Report  dated  June  9, 16ea 

No  significant  hazards  oKuideration 
commatts  received:  No. 

Load  Pafflic  Document  Room 
location:  Dixon  PuUic  Litauy,  221 
Hennepin  Avenue,  Dbcon.  Blincris  81021. 

CoouBonweahh  Edison  Company. 
Docket  Na  8IM8B.  Quad  alias  Nudaar 
Power  Statkn.  Untt  2.  Rock  Islaod 
County.  Iffinaia 

Date  of  application  for  amendment 
March  28. 1988 

Brief  description  of  amenibnent  This 
amendment  revised  operating/safety 
limits  and  expanded  the  operating 
domain  to  provide  for  Cycle  10 
operation  subsequent  to  the  ninth  core 
reload. 

Date  of  issuance:  June  17, 1988 

Effective  date:  June  17. 1988 

Amendment  No.:  104 

Facility  Operating  License  No.  DPR- 
30.  Amendment  revised  the  License  and 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  4. 1988  (53  FR  15907).  The 


(  Vtl  Sambf.  AM  t  Whdnwday;  Jme  ZOy 


amencfinentsjiB  contained  in  a  Safe^ 
Evaluation  dated  June  17«ig88. 
Kf»q^ijtCBntSazooA  coDsidemtiaii 

Local  ^bat  l^KUBmUltUuui 
'ritimimMmriiyk  ntmij.  2Zi 
Hennepin  AnwuH.  Tliiaiiit  IllliMii  nillil 

Dkdn  rowmi^ampaBiy,  DodbBtNos.  BO- 
I  MoGlAv  NkKhar 

!  andZ;  ftbddnAois 
County,  NMp^CaiiAia 

Date  ofmfiiixmtuaFfn 
Junei,.lQB7.teMin' 

igat.  y 

amendnuateiiMdii 
^cificaioM  CRH  ^  awditdwia  tiw 
snubber  listi^fs  fromTS  3/4.7A«adiftk 
Bases. 

ZTote  ofiatlfhitaei  ftaae^  fia» 

Effective  dptte:  JtMiaekiaia- 
iiMaft;MaBd.«7 


MaylOL 


llw 


sigmionft  h4fBdft  SMiaidaatiaii 

The  Comn^isioHrt  i 
of  the  n  nwdwanl^  i>  omttimt  kk  a 
Safety  gii>ltif^ngdntadliiii»ai.Maa> 

Ma-ai^ipeii^haMudm  eamidknitiam 
comments  nabBrede  Mot. 

LocatPubm  Documeat  Room 
locatwB:AAmt  Libnix;  Cft^ernly  of 
NbiBi  €<avnnui  Cbnnittff  fUVwuC' 
StMfonjV  PTwiKCkrQltea  2BZZ9 

Duke  Poaver  Gompany,  Doekat  Noa.  80- 
ze§,  SOkZTS;  4$i  BMT;  ObaoflaSadbar 
StatioD.  UDit9 11.  Z,  and  S,.OoanBe 
Qnmfj^  9Dallk|  Carailna 

Dat^<^a^Jf^ieatiea'feraBiem6aeata: 
Bu^iuaiii^tifmafeaaaftimmtw  Tkm 


change! 

editanaLt 
Date  o//iaNMira')M»y..: 
Effective  dtite:  June  7,  isa* 
i4jneiidMR^i!iSaa:  M^Mik  and)  10ft 
Facility  C$k  u<Juilic— Mt  ABafc 

AmendnaralailcMiaad  dttTedtaical 
Spedficalifli^ 

Dattreiia^lbtaatiaeimt  iWaial 
Regi8t»A9a^ai,iae»G59F!t>iaZQi'Bte 


amendmHteffCQBtaimdiaa  Sal^ 


Evaluation  i 


comments  memimA  Vim 

location: 
Weabaaatt 


Duke  Poivar  Cfompany.  Docket  Nda.  SB- 


South 

DdBsafcpplSeatibafiui  amamSaaatt:: 
January  21,  T988,  as  reviaadMatchiak 
1987 

BrUsit^BtfipUlnt  efatiieiidinMiiik''The 
amendments  revised  theTlsdminl' 
SpBdncaaom  KiallBif  tpQivtronRrof 
radioaetiw  aflbenta  te  tfine-  ehenical 
treatment  pond. 
Data  offa3uanee:^um  l^HMff 
Effective  dbte:  {one  15.  ISBff 
Amendataatirosj.  ISZ^iBZ^ami  r&k 
Facility  Qfoiatine  Uceaaa  UauBPR- 
38,  DPIt-47  andDPBrS&Aataadataala 
raviaad  the  Tar hniral  j^cilicatiiina^ 

Data  ofiaitialaatiBamWadaak 
Registan  July  2. 1966  (51  FEL2iaB3iaaA 
May  4,  laMCSaFR  158111 

The  CoaunaakB'a  lalBled.  imriuartng 
of  thaaia— rtwanfa  ia-«aoteiB«diM  m 
Safety  Braluatea  dalfed  ^ma:  1&  IflSft. 


Local  Public  i 
/ocQflfofirOaiiaa  CaiMly  takary,  ao> 


SoutliCaafina'2 

Duquaana  Ugla  Conqiany.  Docket  No. 


Date  (^appUpation  far  aaieoAient 
FebniaiyrIX..1088 

Brief  description  of amendmeat'tba  . 
amendment  revises  the  steam  generator 
water  levef  low-tow  re96V9P*tn|^8utpuRit 
and  auxiliary  feedwater  aetaattoa> 
sul^uiuC  Of  nwennf  toen'  Bon^KiSK  to 
11.5%. 

^tta  ofusuaiKte:  Jbne"  m  1SB9 

Effective  dbtsi  June  mt  1981: 

AmendmentNo.:  & 

Facility  Opefoting.  Liceasa.  Ha.  fiOPi^ 
73.  Amendment  revteedthe  Teduiicali 

DcUe  o^iaitiainotiiBeiBWtiinl 
Register  March  23. 1986  (5alK96Ql)i. 
The  CoBDiasiaa'aBaktedavaliiatiaaof 
the  BaBendnwati»«e«ta<nadiaaSafaly 
Evaluatioa  dated  Juna  IOl  188ft 

No  aiffiifiamt  hemaada  taaaiflanHan> 
conamaatmrecaivadrtiia- 


7. 


location:  E  F.  Jonas  KlinMiid  I  ilii  m  j.. 
663  Franm*AvsnMa,Ali|«q>pa;. 
Pennsshnniai  UODIh. 


January  22, 196a  as  suppfanwuleJApdl' 
6,188& 

oDlBIlBBWBliy  CBtBSBS  IsV  F8CBItt6BI6Btn  Ot 

the  boric  aeid  malieiv  syMBBsach  that 
the  boric  add  CBMugiitialiuu  wag 

inCF'BBSMt  flfliO  iKflT  uVCBiy  or  tllff 

circuits  w  Babnger  requiiad. 

Date  ofbsuutnxLjpaaV,  WW 

i^SMfva  ^te:  June  6,.  I98ft 

AmeodfaMnt  Ak:  9( 

Facility  Operatiag  Lieansa  Na.  BPBr 
67:  Amcndnent  renaod  th»  Tedintsal< 
SpacifisaHoBak 

DataaiimHiaiaatigaimWadauk 
R^i^lai  Mliishft  1MB-^FR7S8(L> 

by  ]UtardaleAil^6kiaift  Ifac 

additional  infomMUnndidi 

staff's  prap—di 

coniddai»<fo 

Cea»miasip«i's,  natotad-  arahiadaB  ef  tlia- 

amendment  is  contained  in  a  Safatj^ 

Evaluation  dated  lune  6, 1988. 

No  sigpificant  Hazards  coasidaajtioa. 
comments  eaceived:  No. 

Local  PubHc  Document  Room 
/oca<nm:  bidaii'RrvvF  Jamov  CbBbge 
library,  339PTifgina  Avenae,  Ft  Reree, 
FloFida. 

Fbwida  Pmiiac  aad  y^Gaaipaiq^. 
Docket  No^SO-aSSh  at  LudaPla^VIidfc 
Na  1,  St  LudaCouBly,  ilacida 

MarOtVrtBV 

Brief t^ser^tion  ofamendmentrfhe 
amendnenf  atrthorized  dis'  nwtairuliau' 
of  additional  containment  isohtien 
valves  nr  the  station  air  system  and 
changed  tfaevake  tag'sombers 
associated  with  the  station  air  supply 
headertnrougn  cuiilaiiunent  fTS-Tabfes 
3.6-T  and  3.6^2). 

Date  of  Issuance:  June  13, 1988' 

Effective  Date:  ]^me  13, 1988 

Amendment  Nia*:  95 

Facility  Opagating  Licaaae  No,.  DPBr 
87:  Amandaant  reuisad  die  Tcehnicai. 
Specifications. 

Date  of  initial  aetiee  in  Fadaal 
Registee  Jnna  ^,  1887  (52  FB  23008$.  The: 
CaaiauaaioB'a  aelatad  evaiuatiBa  o£  tha 
amendaiBnl  !•  caateiaad  i»  a  Safety 
EuahtatiaB.  dated  ]MBa  13^)988. 

NasigH^caat  kaaeadmeaaatdaro^ea! 
r*»— ffitig  nrrfiiwrf'  Ma 

Local  PubMc-DaaamealtBaam 
locatiaa.-]aiiaDi  Rivar  Janibr  GoMaga 
UnaByv.  UOB*  Viigtes  Anava..  Ft.  Fiarcc;. 
Florida. 
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Fknida  Power  and  light  ConqMny, 
Docket  No.  OkSSS.  St  Lude  Plant.  Unit 
Na  1.  St  Lode  County,  Floritb 

Date  of  application  of  amendment 
Ai]«ust25. 1967 

Brief  description  of  amendment:  Hie 
amendment  revised  several  valve  tag 
numbers,  penetration  nombera,  and 
valve  types  in  the  SL  Lncie  Unit  1 
Technical  Specification  Table  3.^1, 
"Containment  Leakage  Path"  and  Table 
3.6-2,  "Containment  Isolation  Valves." 

Date  of  Issuance:.  Jwae  16, 1986 

Effective  Date:  June  16, 1988 

Amendment  Noj  96 

Facility  Operating  License  No.DPR- 
67:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  7. 1967  (52  FR  37545). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  16, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Libraiy.  3208  Viigiiia  Avenue,  Ft  Pierce, 

Florida. ' V*. -     ■-•^  •  ^^'r'i' "^ 

'"   '•»■  v  '  .  ..  "'' 

Florida  Power  and  Ug^t  Compaay;  et  al.. 
Elodcet  No.  50-389,  St  Lude  Plant  Unit 
No.  2.  St  Lude  County,  Florida 

Date  of  application  of  amendment' 
November  27, 1987,  as  supplemented 
May  4  aiid  20, 1988  (partial  response). 

Brief  description  of  amendment:  This 
amendment  revised  the  pressure/ 
teinperature  limits,  defines  a  new 
reactor  coolant  system  cold  leg 
temperature  range  for^low  temperature 
overpressure  protection  (LTOP),  and 
established  the  minimum  cold  leg 
temperature  for  power  operated  relief 
valve  use  for  LTOP. 

Date  of  Issuance:  June  14, 1988 

Effective  Date:  June  14, 1988 

Amendment  No.:  31 

Facility  Gyrating  License  No.  NPF- 
16:  Amendment  revised  the  Technical 
Spedfications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (53  FR  3954  dated 
February  10, 1966,  and  53  FR  19357  dated 
May  27, 1968).  These  notices  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received.  The  notice  published  May  27, 
1988  also  provided  for  an  opportunity  to 
request  a  hearing  by  June  27, 1988r  but 
indicated  that  if  the  Commission  makes 
a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuaQce 
of  the  amendment 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  EvaluatioB  dated  June  14, 1968. 

Local  Public  Document  Room  - 
location:  Indian  River  Junior  College 
UlMary,  3209  Viigina  Avenue.  Ft  Pierce. 
Florida. 

Geeigia  Power  Company.Oig^kffiotpe 
PtowerGonMmtiaa.  Mankipel  Eledric 
Ai^mtty  M  Georgia,  €tty  of  Dallon. 
Geotj^  Dodcet  No.  S8-S88,  Edwin  L 
Hateh  NtKlMvTlant.  Unit  8.  AppUiii  .. 
County,  Georgia 

Date  of  application  for  amendment: 
"February  9, 1988 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  explain  that  the 
Reactor  Water  Cleanup  System  high 
differential  flow  isolation  signal 
includes  a  45-second  time  delay. 

Date  of  issuance:  June  9, 1968 

Effective  date:]wM  9. 1968  . 

Amendment  No.:  93 

Facility  (derating  License-No.  NPF-5. 
Amendm«)t  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  4, 1988  (53  FR  15911) 

llie  Coinmissioh's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  9, 1988. 

No  significant  hazards  consideration 
comments  received:  Na 

Local  Public  Document  Room 
location:  AppUag  County  Public  Library. 
301  City  Hall  Drive,  Baxley.  Georgfe 
31513 

Georgia  Power  Company,  O^tlioipe 
Poiver  Cocporation,  Munidpal  Elaciric 
Authority  of  Geoqia,  Gty  of  Dalton, 
Georgia.  Oodcel  Na  50-424.  Vogtie 
Eledric  Generating  Rant  Unit  1,  Bnrke 
Coimty,  Georgia 

Date  of  application  for  amendment: 
February  4, 1988 

Brief  description  of  amendment  The 
amendment  modified  the  Technical 
Spedfications  to  allow  a  surveillance 
flow.rate  of  ISO  apQ  for  each  motor- 
driven  auxiliary  feedwater  pump. 

Z7ate  oZ/ssua/ice;  June  10, 1988 

Effective  dotes  June  10, 1960 

Amendment  No:  5 

Facility  Operating  License  No.  NPF- 
6&'  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  TaAerai 
RegisteK  March  23, 1988  (53  FR  9506) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  10, 1986. 

No  significant  hazards  consideration 
comments  feceived:  No. 

Local  Public  Document  Boom 
location:  Burke  County  Library,-412 


Fourth  Street  Waynesbora  Georgia 


Gulf  States  UtiUlies  Compuiy.  Docket 
Na  80-498,  River  Band  Stattdo,  Unit  1 
WestFelkiaiirPafisk,l 


DateofamaubaantrequBitivaiaSi 
19V  as  modified  May  13, 1988. 

Brief  description  of  amendment  Tids 
,  amendment  inoeaaes  the  main  steam    ■ 
line  (MSL)  tunnel  nordi  instrumentation 
setpoints  and  allowable  temperature 
values  for  (1)  MSL  Isolation,  reactor  core 
isolation  cooling  (RQG)  %steai=  ' 
isolation,  and-reactor  water  deanu^ 
(RWCU)  system  isolation;  and  (2)  MSL 
tunnel  (cooler)  high  temperature 
differential  tei^Mrature  for  MSL 
isolation  and  RQC  and  RWCU 
isolation. 

Date  of  issuance:  June  3. 1988  { 

£;^ec<7ve  </ate:  June  3, 1988 

Amendment  Noj  24 

Facility.  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  ^>eoification8  and/or  License. 

Date  of  initial  notice  in  Fsdersl 
Registoc:  Jul^  2a  1987  (52  FR  28378).  The 
May  13, 1968  letter  witiidrew  a  portion 
of  the  amendment  request  and'did  not 
change  ihe  fihding  Of  the  initial  nefice. 

The  CommiMioh's  rel^t^  evaluation 
of  the  amcHadment  is  contained  in  a 
Safety  Evaluation  dated  June  3, 1988. 

No  signif leant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
looition:  Government  Documents 
Department  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70603 

Indiana  Michigan  Power  Company, 
Oodteto  Nos.  S0418  and  50416.  Donald 
C  Cook  Nuclear  Plant  Units  Nos.  1  and 
2.  Banien  County,  Midi^an 

Date  of  application  for  amendments: 
July  22, 1987 

Brief  description  of  amendments:  The 
amendments  change  the  Tedmical 
Specification  for  functional  tests  of 
snubbers  by  allowing  an  extension  in 
test  frequency  from  18  to  24  months  with 
a  correspoiii^ag  Increase  in  the  test 
sample  frtim  10  to  14%  of  the  snubbers. 
Hie  amendments  also  correct  an 
editorial  oversight  on  visual  inspections 
to  include  percent  signs  on  the 
frequency  span. 

Date  of  issuance:  ]vme  IS,  1988 

Effective  date:  June  15, 1988 

Amendments  Nos.:  116, 102 
•  Facility  Operating  Licenses  Nos. 
DPR-58  and  DPR-74.  Amendments 
revised  the  Technical  Specifications. 

Dateof  initial  notice  in  FieAenl  ' 
Re^stoR  September  23, 1987  (52  FR 
35794).  The  Conmussion's  related     * 
evaluation  of  the  amendments  is 


1 1 
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coniained  te  a.  Safety  EvalttaHan.^al»^ 

Na-aigamamtboKatds-  eaasJdaratiaa 
cnmaumlt  utoaivadL  Ma. 

locoi  ftinBic.  /InqinweflA  JBooofc 
location:  mwdt  PMslottPafaaaAe 
MCTiMrianjiiwHiy.  SOB-Maiiiet  StiscC  St. 

Indiana  MM^iigan  1 

nnclrata  N^^  8Ml&«ndfiMniil.a<Miai<f 

C  Coafc  NiUImk  EVMkUBita  Naa.  t  aME 

2.1 


Daia.ofafalieaMaa;foc  amamlmants- 
December  iTlwe,  as  suppfenaotedi 

Brief daataaptiea.  (rfametadamntt:  l&e. 
amandmena  Etyiaa.tbe.Tsc&ni8aZ 
Sperifieati<^ha  By  cepladog,  tbft  Bq^ 
ratfauaate  e^^hient  Dna  moDkar 
daaigaatadi^R-IAiwilEaincMi  nwnilflc 
diesignated  as  RRd-1001.  The 
amendment!  alao  »*<  pcHndlf  fliiwal 
FunctionaL|tasta>aa  aaurveiBaBca 
requiremem  and  a  faeSsuHt  ta  aOaw.  K- 
la  toBwet  me  Teahnifial,  l^peeiffcatioiii 
requisensatk  until  the  new  mnnftor, 
RRS40in,  in  operable; 
Date  ofiUuBOcei  lune  ISklMS 
"" -'  ■  -^  ^-'is  Jvaa.  IS.  lau 

LiiseBSts:Nas. 
74.  Amenc&BaniB. 

VdTnatieButndlta^ 

7HUB7(5afK3SS«^ 
sioals  relafed  evaliiatfon  of 


FociEts 
DP&m 
revised- 

Dateoj 
RegJstaR 
TheCbi 
theam( 
Evalui 

Noaignii 
comments 

Ueai 
Imtatieac 
Memorial 
Josepii, 

Nebraska 
No. 

Ni 


wedi  No. ' 
DaemaeatBoem 

PnastaaPfiransfta 

,  500  Market  Street.,  SL. 


tueq/uesL  F^bmacy 

itfaautu&tenL.Tie. 
BMisedtittTediaiBal 
ita  teviae.  instmBeat 
I  miihrni  wwrf  A'lyjc* 
extendeds^feiaF  waaasl:  watac  ImmL 
instrument  tpoge. 
A7te  of  ii  4i<aaGc:  j^ioa  la^lflBa, 
Effective  (fate  tanieia.,iai& 
AinendmetitNojtXL 
Fmeililgf  Qparating^MBeoaa.  ila>.DPBt 
4a  Amwiwiqitnl  sffuisad  t&aTfffftnigrf 
SpedfTcat 
Date  ^iMtialaatieULi»¥tdiaai 

TWCnmi4'wfa»n'a.  salafiBd  avaluattani 
of  t&a  aoMi  QBiaat  i&  Gdatainad  ia  • 
Safety  BvaI^BliMi.dated]MffiarlA8a. 


No  sjgjnif^nt  baaauk.  eaatideBatina 

faml  r\thKf  nariiiiiwuf  ftmiii 
locatHuK  AiAuiD.PuGJi«.Libnc]{»llft 
ISth  Siaeet.  Aubunk.Mebiaa&aei8QB. 


No. 
Nemaha 

Date  ofamendtaentn^ueati  M&rd^  23.. 
1988 
Bn'efdkscnptfun  of  amembnent  The 


iaaatspplfcrahh  t»tkffia&^rac 
StatiaasBallkna& 

Dmtaaftieeuaam:  |mu  lib.  IMS 

Effective  date:  lMKlft.li8ft 

Amendment  No^  122 

FbaJRyOftemtius  UcensvNe:  EHiR- 
40.  Amendment  rewsetf  tiSivT6chmiBat 
Speofioaffona. 

Dat^ofitaiiaJ  notice- up  fWbnf 
KejwiBit  Any  v.  i9Bv(9tf  Fr  x^SOf 

Tlie  ConmriaaiiBn^  refcted  eniheriSatt 
of  the  anemflaentf  ts*  eonlsBiedilv  a 
Safety  BtaluatiairdbtedJbBem  19881 

JVb  sigin^if&nfliinanb  censufcntOm 
comments  received-  No. 

Local' PbBlKDbaaneM'ltoem 
location:  Aabiini>PBbiic  Uksair,  tm 
15th  Street  Auburn^  Nefaaaita  I 


Mingp—  Mnfcnwdf  Pharnr t. .  , 

Docket  Na  50-220.  Nine  RGIaniinft 
Nudeai  SUtian.,  Unit  Nik  l,.CIsiKesa 
CouatykNawYedi 

EkOe:  efappkaitioH  fee-aaambaeati: 
April  5v1M8t  asaiypfcaiaatedtApriiH 
198fr 

^i^iaaariptian-eiamai^amtt.tlbie 
amendment  adds  BawTcehaicai 
Specificaiiaaai3LZ.l  aiid4L7.X"9)i«nali 
Test  EMcpiiaB-a)Hitd)it»Stec8i» 
Demonstaatiawe"  andiaaaaafialafiBaaea 
to  alio w  siartdaNni'  mas^  BtsliBg;  in  tfav 
Shutdown  Condition<<]bld  and  revises 
Ttekniud'  StKcifluaSuu  l^fliillioiis  Ha. 
"Shutdown  Cbudlliiiu-Cbld'"  and*  T.'Ot, 
"Siiutdowir  QnnBlfaif4CDf''TfieaB: 
changes  peimil'  ivaiiturouaRuif  ^fstem 

hydrostatic  testing)  and  cos 


diei 

andiliia  laaetaaaaeliaiit  I 
greain  thanau*  V..' 
allow  the  mode  swifdatathapiaBadiak 
the  refueit]pmilfaMfedB]ciag;aBaaBi 
recovery  opaiBiiaaii 
Ztotea|fiMiiaaea££BB»i  IMft 


AmendmaA  N9.r9^ 

Facility  Operating  License  Ne^BPRr 
63:  Araendmient  reined  AaXaduacaii 
SpiTiiiaatiens' 

Public  ca/amants  pequestedae  t» 
proposed  no  signifieaat  hararda 
C07is/(/efBCiiBBtYaa(Sa.Elll2fla2:dated 
April  Ifiilflg^TfcaiaetiBepravfdad  an 


Comaiiaaion'afaapoaad  ao.  ajfnififnnfe 
htirardi  nanslJaratiiiB  ilalaiiaaiiaiiiia 
Na.eaauaaata.ha»a  baan-MoaiaaA  The 
notice  also  provided  fas  aaofipaBtuaifty 
to  requestafaaariag^bs  Mv10.-ltt8.^b«it 
indicated  Hut  if  dia  CoBHaiaalaD  aiafces 
a  final  na  sigaiftTant  haiarda 
ffnnsidHTBtinn  dntamlBaBoaany  such> 
hearing  would  take  place  afiea  iaauaaev 
of  the  amendmmt 

The  Conunission'a  Belated  evaluation 
is  contained  in  a  Stafbty  Bicahutian 
dated  June  9;  1988: 

Attorney  for  licensee:  Ub.  Troy  B. 
Conner,  Jr.,  Conner  and  Wetterhahn, 
Suile-IOBA  1717  PtanaiyiVania.  Avemw, 
NW..  WksMdgdmit  DC2BBBB. 

Local  Public  Document  Room 
location:'  Kleieience  and  Dbcumeuts 
Department  Ftenfield  Library ;  State 
University  ofTCew  York,  Obvraigo.  New' 
YorkW120i 


Philadelpfch 


2  and  9,  Ymk  County,  Pennsyiaaaia 


Date  ofappBeaUon  for  amenthnenta: 
October  1. 1981  as  aupplemenCedand' 
amended  on  November  15, 1989. 
November  24,  XOBK.  September  2and 
November  18,  ISBT,.  and  Mbccfi  30^  1988: 

Bai^daaaiptiaa  aiamendiaaBtsi 
l^eaa  amendmentarntised  tha 

Techoica£  Sp»f?i<»rnti«^|f  rgfatino  (a 

diead:  g^oeiiatBrfael  «£  ia  response  ta 
the  guidance  of  Repifatacy  Guide  1.137 
"Fuel  Oil  ^sisme  foe  Stasdlqt  Dicseli 
Generators."  AccordJatfy,  the  Technical. 
Specificaiiaae  ace  oeviaad  to  idanti^  Ae 
quality  critede  fbt  fiia£  oilprapartiea 
(a;g„,  speoifie  or- AH  grauityv  ViaBosityi, 
Water  and  sediment),  the  sampBagand 
testing  requirements  to  assure  the 

tAe  ftn(  ail  diaev  iwfr  aieef  A»  qualRy 

cnteviak 
Date  ofasuance:  Bfay  3T„  1988 
Effective  date:  Six  months  from  the 

dafiraf  iaaaaoBe  tatascaaaaadtaar 

revisions  to  plant  proccdiuwaBd  lest 

eqajpment' nqaMasmifc 
Amemhneitta/tba..-1lX  and  13* 
FaciHiy  Operating:  License  Nos.  DPR- 

44aadDFRrS6^Asm:n<3ia«nSa  revised  tfie- 

Tedmicat  SpecificatioiK 

Date  ofiaiiiaL  notice.  Hi  FadanT 
Registan  Febcuary  W,.  flns  ($7  FK  39&ZJ 
The  licensee's  Maaah  aa  IflSfr 

«iitiiif»nl  jfwntiiAnd  aAMtinnal. 

substance  of  the  amendment  requpst 


y,  -■:''-- 
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The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a  . 
Safety  Evaluation  dated  May  31. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publitatlons 
Section.  State  Library  of  Pennsylvania, 
Education  Building.  Conunonwealth  and 
Walnut  Streets,  Harrisburg. 
Pennsylvania  17126. 

Power  Authority  of  Uie  State  of  New 
Yori(.  Docket  No.  50-200,  Indian  Point 
Unit  No.  3,  Westchester  County,  New 
Yoric 

Date  of  application  for  amendment: 
December  1, 1986  and  December  14, 
1987. 

Brief  description  of  amendment  This 
amendment  modifies  paragraph  2.G  of 
the  license  to  require  compliance  with 
the  amended  Miysical  Security  Plan. 
This  Plan  was  amended  to  conform  to 
the  requirements  of  10  CFR  73.65. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirements  must  be 
implemented  within  60  days  and  * ' 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  this     : 
amendment.  ''5*"?j   ' 

Date  of  issuance:  Jime  6, 1988    -    I 

Effective  date:  ]\me  6,  W90 

Amendment  No^  81 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  License. 

Date' of  initial  notice  in  Federal 
Register.May  4. 1986  (53  FR 15915).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  letter  to 
the  Power  Authority  of  the  State  of  New 
York  dated  June  6, 1986. 

No  significant  hazards  consideration 
comments  received:  No  \ 

Local  Public  Document  Room 
'  location:  White  Plains  Public  Libraiy , 
100  Martine  Avenue,  White  Plains.  New 
Yoric  10610. 

South  CawJina  Electric  &  Gas  Company. 
South  Caroline  Pid>Uc  Service  Autbority. 
Docket  No.  50.395,  Virgil  C  Sumnwv  ^ 
Nuclear  StatioD,  Unit  No.  1.  Fairfield 
County,  South  CatoKna  '    ,    '  ' . 

Date  of  applicatJoD  for  amendment: 
December  22, 1987 

Brief  description  of  amendment  The 
amendment  changes  the  Technical . 
Specifications  to  raise  the  temperature 
limit  of  the  service  water  pump/screen 
room  bom  102  degrees  Farenheit  to  118 
degrees  Farenheit 

Date  of  issuance:  June  6, 1988 

Effective  date:  June  6, 1988 

Amendment  Noj  71 

Facility  (grating  License  No.  NPF- 
12.  Amendment  revises  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federd 
R^gMen  February  24, 1988  (53  FR  S4^) 

Th&  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  6, 1968. 

No  significant  hazards  consideration 
coaunenta  received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  2918a 

South  Carolina  Electric  k  Gas  Compeny, 
South  CaroUna  Public  Servioe  Authority, 
Docket  Na  50-995.  Vus^  C.  Summsr 
Nuclear  Station,  Unit  Na  1,  Fairfield 
County,  South  CeroUna 

Date  ofappUGati€m  for  amendment 
February  la  1988 

Brief  description  of  amendment  The 
amendment  changes  the  Technical 
Specifications  to  establish  clear  and 
independent  access  to  senior 
management  regarding  matters  of 
nuclear  safety  by  a  change  in  the 
oversight  of  the  Nuclear  Safety  Review 
Committee. 

Date  of  issuance:  June  13. 1988 

£]|^ec^Ve  (/ate;  June  13, 1986 

Amendment  No.:  72 

Facility  Operating  License  No.  NPF- 
IZ  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federd 
RegisteR  Kforch  23, 1938  (53  FR  9515) 

"Viie  Commission's  related  evaluation 
of  the  amendment  is  ^ntained  in  a 
Safety^Evaluation  dated  June  13, 1968. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180. 

Southerp  California  Edison  Company,  et 
aL,  Docket  No.  S9-206.  San  Onobe 
Nuclear  Generating,  Station,  Unit  No.  1. 
San  Diego  County,  California 

Date  of  application  for  amendment 
April  28, 1967  ^ 

Brief  description  of  amendment  The 
amendment  requires  aU  diiee  reactor    - 
coolant  pomps  to  be  in  operation  when 
the  reactor  trip  brealcers  arexlosed  in 
Mode  3  (hot  standby). 

Date  of  issuance:  May  18, 1968 

£]^ec/iVe  </ate;  This  license      - 
amendment  is  effective  the  date  of 
issuance  and  must  be  fully  implemented 
no  later  than  30  days  from  date  of 
issuance. 

Amendment  No- 102 

Provisional  Operating  License  No. 
DPR-13.  Amendment  revised  die  - 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Rei^steR  April  6. 1986  (53  FR  11376) 


The  Commissimi'e related  evaluation 
of  die  amendment  is  ceitf  ainied  in  a 
Safsty  Evalaetion  dated  May  IB,  1966. 

No  significant  hazards  consideration 
comments  received:  No  comments. 

Local  Public  Document  Room 
/ocatfion:  General  Library.  University  of 
Califomiai  Post  Office  Box  19557.  Irvine, 
Celifomia  02713.  • 

United  States  Department  of  Conunetoe, 
National  Bureau  of  Standards ^BS, 
Docket  No.  Sd>U«,  NBS  Test  Reactor 

Date  of  application  for  amendment 
June  22. 1987 

Brief  description  of  amendment  This 
amendment  revises  die  Tedmical 
Specifications  to  require  that  the  new 
guide  tube  isolation  valves  be  either 
.  operable  or  closed  as  are  other  isolation 
valves  in  ventilation  and  process  piping 
penetrations. 

Date  of  issuance:  June  10. 1988 

£^ec//ve  Ztote- June  la  1986 

Amendment  No.:  0 

Facility  Operating  License  No.  TRS:  • 
This  amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  (52  FR  32212)  August  26, 1967 

"Hie  Commisston's  relateid  evahwtion-. 
of  the  amendment  is  contained  in  j 
Safety  Evaluation  dated  June  10. : 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room:  N/ A 

WashingtoD  Public  fowar  Supply 
SysteBa.  Docket  No.  50-397  Nuclear 
Project  No.  2,  Beotoo  County, 
Wasldngtoo 

Date  of  application  for  amendment 
March  7. 198iB,-a8  sui^lemented  April  12. 
196& 

Brief  description  (^amendment  The 
amendment  revises  "Technicai^ 
Specification  Table8.23-1  "MCPR 
derating  Limits,"  and  Figure  3.3.10-1, 
"Thermal  Power  Limits  of  Spedfication 
3.3.10-1."  to  provide  operating  limits  for 
the  fourth  fi«^  cycle  of  operation.  Also 
included  are  otter  miscdlsneous 
Technical  Spedfic^on  dianges  which 
were  previoasly  approved  by  the  staff 
and  were  the  sabject  of  previous  notices 
but  which  inadvertendy  were  not 
issued. 

I}ate  of  issuance:  June  9, 1966 

Effective  data:  jtiae  9,1900 

Amendment  Noj:  S8 
.  Facilities  Operating  License  No.  NPF- 
22;  Amenthnent  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  4. 1968  (53  FR  15020).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June-9, 1968. 


Federal  RagMer  /  Vol.  S3.  No.  125  /  WeAiesday.  June  29.  1988  /  Notices 


No  signkficant  hazards  consideratiotu 
comments  Received:  No. 

Local  Ivblic  Document  Room 
location:  Richland  Public  Library,  Swift 
and  Nortlf^ate  Streets,  Richland. 
Washingt*]*!  98352 

Wiaomsie  Electric  Power  Company. 
Dodcet  Ndk  50-266  and  56-361.  Point 
Beadi  NuUear  Plant,  Unit  No*.  1  and  2. 
Town  of  Two  Cieeka,  Manitowoc 
County.  llVlsoonsin 

Date  of\9pplication  for  amendments: 
Novembetill.  1986  and  January  6  and 
March  23i  ^988 

•  Brief  description  of  amendments:  Ihe 
amendments  modified  paragraph  3.F  of 
the  licens^ee  to  require  compliance  with 
the  amendfed  Physical  Security  Plan. 
Hus  plan  I  was  amended  to  conform  to 
the  requiraments  of  10  CFR  73.55. 
Consisteqt  with  the  provisions  of  10  CFR 
73.55.  sea^  requirements  must  be 
implemenjt^d  within  60  days  and 
miscellaniepus  amendments  within  180 
days  front  the  effective  date  of  these 
amendments. 

Date  of  issuance:  June  9, 1988. 

June  9, 1988 

EffecU^t  date:  June  9, 1988 

Amendinent  Nos.:  115  and  118. 

FacilitjiOperating  License  Nos.  DPR- 
24  andDm-27.  These  amendments 
revised  tn^  license. 

Date  of  initial  notice  in  Federal 
Register  May  4. 1988  (53  FR 15921) 

Tlie  Commission's  related  evaluation 
of  tlM  am^dments  is  contained  in  a 
letter  date|l  June  9, 1988  and  Safeguards 
Evaluation  Report  dated  June  9, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locatioiv  Joseph  P.  Mann  Library,  1516 
Sixteenth]!  Street,  Two  Rivers, 
Wisconsin  I 

■'Public  Service  Corporation, 
Docket  Na  56-3e5,  Kewaunee  Nuclear 
Power  Pl4f  t,  Kewaunee  County. 
Wiscon^i 

Date  of  application  for  amendment' 
December  2, 1986,  and  March  22. 1968 

Brief  dMcription  of  amendment-  This 
amendmefi:tt  modified  paragraph  2.C.4  of 
the  licena^  to  require  compliance  with 
the  amended  Physical  Security  Plan. 
This  plan  was  amended  to  conform  to 
the  requiraments  of  10  CFR  73.55. 
Consisteqtj  with  the  provisions  of  10  CFR 
73.55,  seaith  requirements  must  be 
implemenjtbd  within  60  days  and 
miscellanppus  amendments  within  180 
days  fironi  the  effective  date  of  this 
amendment. 

Date  of\i^uance:  June  9. 1988 

Sffectij^  date:  June  9, 1988 

Amendment  No.:  79 


Facility  Operating  License  No.  NPF- 
30.  This  amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
Register  May  4. 1988  (53  FR  15921)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  letter 
dated  June  9. 1888  and  a  Safeguards 
Evaluation  Report  dated  June  9, 198a  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive.  Green  Bay,  Wisconsin  54301. 

Wolf  Credc  Nuclear  C^ierating 
Corporation,  Kansas  Gas  and  Electric 
Co^Bpany,  Kansas  Qty  Power  ft  L^t 
ConqMny.  Kansas  Electric  Power 
Cooperadve.  Inc.,  Docket  No.  50-482, 
Wolf  Creek  Generating  Station,  Coffey 
County.  Kansas 

Date  of  amendment  request-  February 
26,1988 

Brief  description  of  amendment-  The 
amendment  revised  Technical 
Specifications  5.3.1  and  5.6.1.1  to  allow 
storage  of  fuel  assemblies  of  up  to  4.5 
weight  percent  U-235  which  is  an 
increase  ftom  the  current  Umit  of  3.5 
weight  percent  U-235.  Technical 
Specification  5.6.1.1  is  also  being  revised 
to  reflect  the  actual  spent  fuel  pool 
storage  rack  nominal  ceU  pitch  of  9.236 
inches.  In  addition,  the  Acceptable/ 
Unacceptable  regions  of  Figure  5.6-1  and 
Figiuv  3.9-1  are  being  changed  on  the 
Burnup  versus  Enrichment  graphs  to 
reflect  the  higher  possible  enrichments. 

Date  of  Issuance:  June  17, 1988 

Effective  date:  June  17, 1988 

Amendment  No.:  16 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (53  FR  20197  dated 
June  2, 1988).  That  notice  provided  an 
opportunity  to  submit  comments  on  the 
Commission's  proposed  no  significant 
hazards  consideration  determination. 
No  comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  hy  June  16, 1988,  but 
indicate^  that  if  the  Commission  makes 
a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  17, 1988. 

Local  Public  Document  Room 
Location:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street.  Emporia.  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka.  Kansas 


Yankee  Atomk:  Qactric  Company. 
Docket  Ne.  56  OW.  YmJtee  Nudear 
Power  Station.  Franklin  County. 
MasBachuietta  - 

Date  of  application  for  amendment: 
September  15. 1967  as  supplemented  on 
December  2. 1887 

Brief  description  of  amendment  The 
amendment  extends  the  expiration  date 
of  the  license  from  November  4, 1987  to 
July  9,  2000.  an  extension  of  two  years 
and  eight  months. 

Dale  of  issuance:  June  9, 1988 

Effective  date:  Date  of  Issuance 

Amendment  No.:  108 

Facility  Operating  License  No.  DPR-3: 
Amendment  revised  a  license  condition. 

Date  of  Initial  Notice  in  Federal 
Registen  October  21, 1987  (52  FR  39311] 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  9. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Greenfield  Conununity  College. 
1  College  Drive,  Greenfield. 
Massachusetts  01301. 

Yankee  Atomic  Electric  Company, 
Docket  No.  56-029.  Yankee  Nuclear 
Power  Station.  Franklin  County, 
Massachusetts 

Date  of  application  for  amendment: 
March  25, 1988 

Brief  description  of  amendment:  The 
amendment  deletes  references  to  mode  5 
(cold  shutdown)  in  Technical 
Specification  Tables  3.3-2  and  4.3-2. 

Date  of  issuance:  June  13, 1988 

Effective  date:  June  13, 1988 

Amendment  No.:  109 

Facility  Operating  License  No.  DPR-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  April  20, 1988  (53  FR  13028). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  13, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive,  Greenfield, 
Massachusetts  01301. 

Yankee  Atmnic  Electric  Compeny. 
Docket  Na  504129.  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  application  for  amendment 
December  23, 1987 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TS)  related  to  control  rod 
position  indication  and  corrects  a  minor 
error  in  the  TS. 


I 

BEST  COPY  AVAILABLE 


24530 


Fedatal  Itogtoter  /  Vol.  53.  -No.  125  /  Wedaesdiy.  June  29.  1988  7  No«ioes 


Date  of  issuance:  iune  17, 1988 

Effective  date:  June  17, 1988 

Amendment  No:  110 

Facility  Operating  License  No.  DPR-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  17, 1988  [S3FR8827) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  17, 1988 

No  significant  hazards  consideration 
comments  received:  No.  The  proposed 
amendment  was  noticed  with  an 
.  opportunity  for  prior  hearing. 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drfve,  Greenfield, 
Massachusetts  01301. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACIUTY 
OPERATINC  UCENSE  AND  FINAL 
DETERMD4AT10N  OF  NO 
SIGNinCANT  HAZARDS  i 

CONSIDERATION  AND 
On>ORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
QRCUMSTANCES) 

During  the  period  since  publication  of 
the  1^  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  ithait  the  application  for  the 
amendment  complies  with  die  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commiuion's  rules  and  regulations. 
The  Commiasion  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  w^ch  are  set  forth  in  the 
license  amendment 

Because  of  exigent  or  emergency 
circumstances  associated  wifh  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publirti, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing. Forexigent  circumstemces,  the 
CommisBion  has  either  issued  a  Fedeid 
Register  notice  providing  opportunity  for 
public  comment  oriias  used  local  media 
to  provide  notice  to  the  public  in  the 
area  soirouBding  a. licensee's  facility  of 
the  licensee's  myilicatian  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission -has  provided  a 
reasonable  opportunity  for  fte  public  to 
comment,  using  Its  iiest  efforts  to  make 
available  to  the  public  means  of 
communica&en  finrihe  public  to  respond 
quiddy,  end  in  ^the  case  of  telephone 
comments,  the  comments 'have  1)een 


recorded  or  trsneoribed  as  appn^ate 
and  die  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of  •■ 
either  resumption  of  operation  or  of 
increase  in  power  output  np  to  the 
plant's  licensed  power  level  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Cominission  may 
provide  an  opportunity  for  public 
comment  If  cmnments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  lOOX. 50.92  and  has  made 
a  final  detenriinrifiim'fhat  the 
amendment  involves  no  significant 
hazards  cmuideratlon.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  diat  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmentcd 
assessment  need  bepr^mred  for  these 
amendments.  If  "Sie  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provirion  in  10  CFR  S1.12(b)  and  has 
made  a  determination  based  on  that 
assessment  it  is  so  indicated. 

For  furdier  details  with  respect  to  the 
action  see^l)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  «re  available  for  public  inspection 
at  the  Commission's  PuMic  Documertt 
Room,  1717  H  Street  NW.,  Washmgton, 
DC,  and  at  the  locafl  public  document 
room  for 'ftie  partionlar  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 


U^  Nudear  Regulatory  Commission, 
Washington.  DC  »85S.  Attention: 
Director,  Division  of  Reactor  Pro|ecti. 

The  Commission  is  also  offerbig  an 
ogportunlty  for  a  koaring  with  reapeot  to 
the  issuance  of  the  amendments.  By  )i% 
29, 1988.  the  licensee  may  file  a  request 
for  a  hearing  with  reqiect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commissicm's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Comndssion  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  oq  the 
request  and/or  petition  and  the 
Secretary  or  die  designated  Atomic 
Safety  and  Licensing  Boaid  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  Ilie  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
widi  particular  refraence  to  the 
fallowing  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  i)rder  which  jnay  be 
entered  in  the  proceeding  on  the         i 
petitioner's  interest The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed -a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  widioat  requesting  leave  of  the 
Board  op  to  fifteen  (15)  da3rs  prior  to  the 
first  prehearing  conferenoe  scheduled  in 
the  proceeding,  but  suoh  .an  amended 
petition  must  satisfy  the  specificity 
requirements  descried  above. 

Not  later  than  fifteen  (15)  d^rs  prior  to 
the  first  prehearing  conference 
scheduled  in  die  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  JiM  of 
the  contentions  whidi  are  sought  to  be 
litigated  in  the  matter,  .and  the  bases  for 
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each  conlfention  set  forth  with 
reasonaw  speciflcity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitione|-|who  fails  to  file  such  a 
supplem^<)t  which  satisfies  these 
f  equiremunts  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
partlcipa|t0  as  a  party. 

Those  ^rmitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participaitk  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  detsrmination  that  th6  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  notjStay  the  effectiveness  of  the 
amendmeht.  Any  hearing  held  would 
take  plaijo  while  the  amendment  is  in 
effect      I 

A  requjasl  for  a  hearing  or  a  petition 
for  leave  Jo  intervene  must  be  filed  with 
the  Secreliary  of  the  Commission,  U.S. 
Ndclear  Regulatory  Commission, 
Washmgton.  DC  20555.  AttenKon. 
Oocketiraj  and  Service  Branch,  or  may 
be  deliveliiM]  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington.  DC.  by  the  above  date. 
Where  p^itions  are  filed  during  the  last 
ten  (10)  q^ys  ofihe  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  thQ  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325>6000  (in  Missouri  t-(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  [Project  Director); 
petitioner^  name  and  telephone 
number:  oate  petition  was  mailed;  plant 
name;  ana  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  oflthe  petition  should  also  be 
sent  to  th4  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commissjion,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontin^^ly  filings  of  petitions  for  leave 
to  intervsie,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  heariik^  will  not  be  entertained 
absent  a  determination  by  the 
Commiss|0n,  the  presiding  officer  or  the 
Atomic  Siafety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a}(l)(t)- 
(v)  and  2>14(d). 


Comraonweehh  EdiaoD  Company 
Docket  No.  5»-CS6  and  S0457. 
Braidwood  Station.  Units  1  and  2,  Will 
County.  Illinois 

Date  of  amendment  request  June  2, 
1988 

Brief  description  of  amendment  This 
emergency  amendment  to  the  Technical 
Specifications  is  a  one-time  only  change 
to  Technical  Specification  4.3.1.1  for  the 
Reactor  Trip  System  Instrumentation. 
This  change  extends  the  monthly 
surveillance  interval  from  31  days 
(monthly)  to  41  days  for  the  Power 
Range  Neutron  Flux  High  Setpoint  for  an 
additional  ten  (10)  days  for  Unit  1  only. 

Date  of  issuance:  June  10, 1968 

Effective  date:  June  2, 1988 

Amendment  No.:  9 

Facility  Operating  License  No.  NPF-72 
and  NPF-77.  Amendment  revised  the 
Technical  Specifications.  Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  final  determination  of  no 
significant  hazards  consideration  are 
contained  in  a  Safety  Evaluation  dated 
(une  10. 1988. 

Attorney  for  licensee:  Michael  Miller, 
Esq.,  Sidley  and  Austin.  One  First 
National  Plaza,  Chicago,  Illinois  80603. 

Local  Public  Document  Room 
location:  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Louisiana  Power  and  Light  Company. 
Docket  No.  50-382.  Waterford  Steam 
Electric  Station.  Unit  3.  St  Charies 
Parish.  Louisiana 

Date  of  amendment  request  May  31, 
1988  as  supplemented  June  1, 1988. 

Brief  description  of  amendment  The 
amendment  revised  the  Technical 
Specifications  by  reducing  from  two  to 
one  the  number  of  Containment  Cooling 
Fans  required  to  be  operable  in  each 
train  of  the  Containment  Cooling 
System. 

Date  of  issuance:  June  2, 1988 

Effective  date:  June  2. 1988 

Amendment  No.:  39 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications.  Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  No. 

I'he  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  consultation  with  State 
of  Louisiana,  and  final  determination  of 
no  significant  hazards  consideration  are 
contained  in  a  Safety  Evaluation  dated 
June  2, 1988. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 


Library,  Louisiana  Collection.  Lakefront. 
New  Orleans.  Louisiana  70122. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  June,  1988. 

For  the  Nuclear  Regulatory  CommiBaion 
Gary  M.  Holahan. 

Assistant  Director,  Division  of  Reactor 
Projecta-IU,  rv.  V  and  Special  Projects  Off  ice 
of  Nuclear  Reactor  Regulation. 
[FR  Doa  8»-14526  Filed  »-2S-e8;  8:45  am) 

MLUNO  CODE  TStO-OI-e 


Adviaory  Committee  on  Reactor 
Safeguarde;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  act  (42  U.S.C.  2039.  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  July 
14-16, 1988.  in  Room  1046, 1717  H  Street 
NW.,  Washington,  DC  Notice  of  this 
meeting  was  published  in  the  Federal 
Register  on  June  14, 198& 

Thursday.  July  14. 1988 

8:30  a.m.-8:45  a.m.:  Comments  by 
ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  report  briefly  regarding 
items  of  current  interest. 

&-45  a.m.-10:45  a.m.:  Policy  on  Severe 
Accidents  (Open)— ACRS  review  and 
cdmment  regarding  proposed  NRC 
integrated  program  for  closure  of  severe 
accident  issues. 

ll.W  a.m.-n:45  a.mj  Working  Hours 
for  Nuclear  Plant  Operators  (Open) — 
Review  arid  conunent  on  proposed  NRC 
policy  regarding  woridng  hours  for 
nuclear  power  plant  operators. 

11:45  a.m.-12:15  p.m.:  Topics  for 
Meeting  with  NRC  Commissioners 
]Open) — Discuss  conunents  and 
recommendations  in  ACRS  report  of 
May  10, 1988  regarding  Individual  Plant 
Examinations  and  the  proposed 
Integrated  Safety  Assessment  Program 
II(ISAPU). 

2:00 p.m.-3:30 p.m.:  Meeting  with  NRC 
Commissioners  (Open)  (Conmiissioners  -^ 
Conference  Room,  1st  Floor,  One  White 
Flint  North  Building,  11555  Rockville 
Pike.  Rockville,  MD.) — Discuss 
comments  and  recommendations  in 
ACRS  report  of  May  10, 1988  regarding 
Individual  Plant  Examinations  and  the 
proposed  ISAP II. 

4:30  p.m.-6:30  p.m.:  ECCS  Evaluation 
Models  (Open/Closed) — ACRS  review 
and  comment  regarding  proposed 
revision  of  Westinghouse  ECCS 
evaluation  models  for  two-loop  plants 
with  upper-plenum  injection. 

Portions  of  this  session  will  be  closed 
as  required  to  discuss  Proprietary 
Information  applicable  to  the  models 
being  proposed. 
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Fkiday.MylS.t«t 

8:30  a.m.-JOM  aja.:  Equipment 
Qudlifi'caGon-Risk  Scoping  Study 
(OpfBiJ-vACRS  review  and  cooiment 
regarding  equipment  qualification  risk- 
scoping  study. 

10:15  ajn.-12:15 pjn.:  Modular  High 
Temperature  Gas  Cooled  Reactor 
(Opa^ — ^ACRS  review  and^onunent 
regarding  proposed  DOE  standardized 
MHTGR. 

1:15 pjn.-2:45  p.m.:  Nuclear  Power 
Plant  Operating  Experience  (C^n] 
Briefing  by  fepreseotatives  of  AEOO 
regarding  systematic  evaluation  of 
nuclear  power  plant  tolerating 
experience. 

2:45  pjn.-S:15  pan.:  Pilgrim  Nuclear 
Station  (Open)-^Briefing  and  discussion 
regarding  ACRS  review  of  activities 
related  to  the  restart  of  the  Pilgrim 
Nuoiear  Station. 

3aO4Km.^:00pML:  Future  ACRS 
Activities  (Open)— dltscuBS  anticipated 
Subcommittee  activities  and  topics 
proposed  for  consideration  by  the  full 
Committee. 

4:00  pjn.-O.'OOp.m.:  Advanced 
Aeoctaiv-COpen)— ACRS  comments 
regarding  propcoed  regulatory 
requirements  i«r  key  features  of 
standardized.^XX  proposed  advanced 
gas  coaled  and  liquid-metal  cooled 
reactors. 

Satufday,  July  16, 1968 

8:30  000.-12:30  pjnj  Preparation  of 
ACRS  Reports  (C^ien/Closed)— Discuss 
ACRS  reports  lo  Oie  NRG  regarding 
issues  considered  during  this  meeting. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  the  matter 
being  discussed. 

1:30 p.m.-3M) p.m.:  ACRS  Practices 
and  Procedures  [Open/ Closed] — 
Discuss  proposed  changes  in  ACRS 
procedures  and  practices  such  as 
reorganization  of  ACRS  generic 
subcommittees,  participation  by 
meinbers  ii  ■leulu'igB  whidi  are  not 
sponsored  by  the  ACRS,  anS  procedures 
for  review  of  operating  events  and 
incidents.  Qualifications  of  candidates 
proposed  for  appointment  to  the 
Committee  will  abo  be  discussed. 

Portions  of  Siis  session  wiB  be  closed 
as  necessary  to  discuss  information  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  j^vacy. 

ProcetkatsTwflie  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  die  Federal  RegiaAw  on 
OctoberZ  1987  (51 FR  37241).  In 
accordaoeewMi  these^pMoedinite,  oral 
or  iw  itiwt  ■gttftenentB  may  be  presented 
by  members  of  the  public  recoordings 


will  befwiMedaB^JiMiiagAme 
portions  of  tiie«BeBtiBgwfaen« 
trainee^  iiibetvg  keep,  And  qiieeUous 
may  be  asked  only  by  menders  of  tke 
Coomiftlee,  its  cnnsuUanta,  and  StafL 
Persons  desiring  to  make  oral 
statements  :shniilri  inntily  the  ACRS 
Executive  Diceoter  as  br  in  advance  as 
practicable  so  that  -upprgpriate 
anangementa  can  be  made  to  allow  Hie 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  inaetimg  as  determined 
by  the  Chairman.  InXonnation  regarding 
the  time  to  be  set  aside  Cor  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  DiMctor,  Mr. 
Raymond^F.  Fraley,  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  lor  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Exeoutive  Director  if 
such  reschedtiling^wnuM  result  in  major 
inconvenience. 

J. have  determined  in  accordance  with 
subsection  10(d)  Pub.  L  92-463  that  it  is 
necessaiy  to  cloae  poctiens  of  this 
meeting  aa  noted  -above  to  jdiscuss 
information  tte  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C 
552b(c)(6))  and  Proprietary  information 
applicable  to  the  focility  being  discussed 
(5  U.S.C.  552b(c)(4)). 

Purser  information  regarding  topics 
to  be  discussed.  Whether  the  meeting 
has  been  canceHed  or  resdieduled.  ttie 
Chairman's  ruling  on  requests  for  "die 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telepfaone  cantcdie  AOtS 
Executive  Director,  Mr.  Raymond  P. 
Fraleyftelepbime  202/694-8285), 
betweenSrlS  a.m.  and  5:60  p  jn. 

Date:  }une  24. 1968. 
John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
\FK  Doc.  8&-14637  Filed  6-28-88;  &45  am) 
BKUNQ  COOC  7SM-01-II 


[Docket  Ha  Sfr-320] 

MMfOng  «f  tlwAdvlsofy  Fanal  for  tiM 
DMontamination  of  Thrm  Wto  island, 
Umt  2  GPU  NuetoarCorp. 

Notioe  is  hereby  given  pursuant  to  the 
Federd  Advisory  Comndttee  Act  Ihat 
the  Advisory  Panel  for  die 
Decontamination  of  Three  Mile  Island, 
Unit  2  (TMI-2)  will  be  meeting  on  July 
14, 1988,  !from  7:00  p.m.  to  10:00  p  jn.  at 
the  Holiday  fara.  23  S.  Second  Street. 


Harrisburg,  3RA.  Hie  neeting  will  be 
•open  to  ttie  public. 

At  this  meeting,  the  9*asel  will  receive 
a  status  report  «n  in  ytogress  of 
defueling  'bmn  fl»1ioeiuee,  GPU 
Nuclear  Cotporatian. 

Hie  Panel  wQl  alao  condnot  a  woi4diig 
session  to  review  tfie  Teemtly  issued 
draft  supplement  to  ^  iProigraiiuDatic 
Environmental  Impact  Statement 
(NUREG-06a3,  Supplement  3)  dealing 
with  the  licensee's  plans  for  post- 
defueling  monitored  storage  and 
subsequent  cleanup  of  TMI-2.  Members 
of  the  public  will  be  given  the 
opportunity  to  address  the  Panel. 

Further  information  on  the  meeting 
may  be  obtained  bom  Dr.  Michael  T. 
Masiyk,  U.S.  Nuclear  Regulatory 
Commission,  Wariiington,  DC  20S55, 
telephone  (301)  492-1373. 

Dated  June  23. 1988. 

For  the  Nuclear  Regulatoiy  Commission. 
)ohn  C  Hoyle. 

Advisory  Committee  Management  Officer. 
[FR  Doc.  88-14638  Filed  6-28-88: 8:45  am] 


[Docket 


«0-«40aMlJ0-441] 


CI«v«lM<l€toclrlc  UhiminatiiMi  Co.  ot^ 
■L,  Parry  Nudaar  Powar  Plant,  Unit 
Nos.  1  and  2;  laauanca  of  Diractor'a 
Dadsion 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Reactor 
Regulation,  lias  issued  a  Director's 
Decision  concerning  a  Petition  dated 
Jannary  22. 1988,  IHed  l^  Susan  L  Hiatt 
on 'behalf  of  t%io  Citizens  for 
Responsible  Ener^,  Inc.  (Petitioner). 
The  Petitianer  requested  that  the 
Nuclear  Regulatoiy  Commission  (NRC) 
grant  a  variety  of  relief ,  including 
suspension  of  the  operating  license  for 
the  Perry  Nuclear  Power  Plant.  Unit  1, 
and  suspension  of  the  construction 
permit  for  the  Perry  Nuclear  Power 
Plant,  Unit  2.  The  Petition  alleged 
various  seismic  inadequacies  in  the 
Perry  Nuclear  Power  Plant  design, 
specifically: 

1.  The  earthquake  of  January  31, 1986. 
at  Chardon,  Ohio  and  the  historic 
seismicity  near  the  Perry  Nuclear  Power 
Plant  can  be  associated  with  a  tectonic 
structure  (fault)  that  has  been  revealed 
by  magnetic  data.  . 

2.  This  tectonic  structure  is  capable  of 
an  earthquake  with  a  magnitude  of  6.5 
or  greater. 

3.  The  present  safe-shutdown 
earthqu^e  (magnitude  of  S.3±0.5)  for 
the  Peny  facility  does  not  provide  the 
margin  of  safety  required. 
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^ 


On  tbe  ba»l»  of  ttieae  aUege^ 
inadequadeSi  Petitioner  clahned  ftat  &e 


Pary 

Commissi 

seismic 

On 
Office  of 


Bol  oooq^  with  the 
leqaireflMnts  rriated  to 

lan,  the  Director  of  the 
ler  Reactor  RegidatioD 
iceeiirt  ni  the  Petition 

Petitioner  that  this 
be  considered  parsoant  to 


andnotifiedll 

matters 

lOCFR; 

Hie  Director  has  determined  that  the 
Petitioner's  Request  shonid  be  denied. 
The  reasons  for  the  denial  are  set  forth 
in  die  'Direclor's  Decision  Pursuant  to 
10  CFR  2.20^'^  (DD-68-l(^  wfaidi  is 
available  fb^  inspection  and  copying  ki 
the  Commission's  Ptablic  Docament 
Room,  1717  H  Street  NW.,  Washington. 
DC  20555  arid  at  the  local  pobUc 
document  room  for  the  Perry  Nuclear 
Power  Isanti  St  the  Peny  Public  Library. 
3753  Main  ^^st  Perry.  CNiio  44081. 

A  copy  of|V)e  decision  will  be  filed 
with  the  Se<mtary  of  die  Commission 
for  the  Comarission's  rewew  in 
accordance  iifidi  10  CFR  2.20B(c).  As 
provided  in  U)  CFR  2.206(c).  the  decision 
will  become  the  final  action  of  the^ 
Commissioij  £5  days  after  issuance 
unless  the  Cnminissioa  on  its  own 
motion  instipites  review  of  the  decision 
within  that  t^ne. 

For  liie  ffai^lkv  Regulatory  CoauniasioB. 

TMaMsKMMBy. 

Director,  Offi^  of  Nuclear  Reader 
Regalatkm.  .. 

Dated  at  Rb^nriUt,  Maiyiand  this  22nd  day 
ofjwieises.         " 

[FR  Doc  88-l)l0b9  FQed  ft-28-«8: 8:45  am) 

BILUNQ  CODE  ' 


SOOE  THO.^- 

t  Nod  $0-01 


[Docket  NesJ  $0-003  and  50^47) 


Consondal 
Yorfc,lnc4 
of 


Edtoon  Company  of  Now 

oil 

Nil  TTIraiillf  Bill 
Dotacoibiatlon 
ittyforHMring    ^ 

The  U.S.  Nlicleer  Regulatory 
CoauBisriooi  {the  Coni^ssipB)  is 
considering  wsaance  of  aaiendtaients  to 
Facility  Oj^ting  license  Nos.  IX>R^ 
and  Om-^  Issued  to  CmisoUdated 
Edison  Comjpiany  of  New  York,  Inc.  (the 
licensee).  Cofioperation  of  the  Indian 
Pofait  NiKMt  G«Beratfaig  Unit  Nos.  1 
and  2  local 
New  York. 

The  ammdments  wodd  make  die 
following  dwnges  in  accordance  with 
the  bcettteeje  applicatioB  for 
amendbnents  idated  )«ae  ISi.  1068: 

1.  The  ametMfanent  would  delete 
Figures  3.1  tiild  3Jt  for  Unit  Na  1 
Technical  ^ledficaticms  and  Figures 


in  Westchester  Coenty. 


6.2.1  and  012.2  for  Untt  Na  2  Tec^efcal 
SpecifioatiaoB.  Hk  isemul  is  sobeuttsd 
in  aooankaee  with  Generic  Letter  a»-06. 
"Remove  of  Otganiatioa  Charts  bom 
Technical  Specificatlans  Athntaristrativs 
Coalrol  Reqaircstents".  issued  on  March 
22.1980. 

Bddiv  issoanoe  of  die  proposed 
license  awfiMhiifnls.  the  Cooimission 
will  have  made  findingH  reqnircd  by  the 
Atomic  Energy  Act  of  1964.  as  amendBd 
(the  Act)  and  die  Crmwnisskin's 
regulations. 

The  Comodsaimi  has  made  a  proposed 
determinatioa  that  die  amendbnents 
requested  involve  no  signifeRairt  hazards 
coxtfiderations.  Uader  tibe  Ceramission's 
regidations  in  10  CFR  SOSS.  this  meaas 
that  qpetation  of  die  faHabty  in  ■ 
accordance  with  dw  proposed 
amendments  weold  not  (1)  involve  • 
significant  facreaae  in  the  probability  of 
a  new  OT  different  kkid  of  aeddent  from 
any  accident  previously  evahiatBd;  or  (3) 
inwdve  a  sigmficant  radoctioB  in  a 
maigfai  of  safety. 

Tbe  Ucensee  evaluated  tike  pcqmsed 
changes  against  the  standards  in  10  CFR 
50.92  and  has  provided  the  following 
analysis: 

1.  Does  the  proposed  license 
amendment  involve  a  si^ffieant 
increase  in  the.probebifity  or 
consequences  (rf  an  accident  fwevionsly 
evaluated? 

The  deletion  d  die  ecganizatian 
charts  froai  the  TrrJaiiwtl  ^edfications 
does  not  affect  plant  operation  nor  does 
it  affect  my  iwevioQslyperfanDed 
accident  analysis  since  no  change  in  the 
corporate  or  fadfity  oiganizatioo  is 
involved.  Hie  oiguiixatiaa  diarts.  to  the 
same  levd  of  de^  as  cnrrentiiy  exists 
in  the  Technical  Specifications,  are  to  be 
included  in  the  Fusal  Safety  Analysis 
Report  (FSAR)  via  die  next  annual 
update  to  diet  documents  schadded  to 
be  sttboiitted  to  the  Commisaion  |»ior  to 
lune  30. 1900.  Ftature  uimal  updates  to 
the  FSAR  will  indnde  any  relevant 
changes  to  those  ocganixation  charts. 
Therefore,  dds  proposed  change  does 
not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluhted. 

2.  Does  the  proposed  license 
amendment  create  the  possHulity  of  a 
new  or  differoit  kind  tk  accident  fitnn 
any  accident  previously  evaluated? 

The  deletion  of  the  organizatian 
charts  bom  die  Tednkal  Spedfications 
is  an  administrative  change  in  nature. 
No  physical  alterations  of  jdant 
coi^guration  or  dianges  to  se^xiints, 
operating  parameters,  etc.  sre  behig 
..proposed.  The  corporate  or  facility 
organizations  are  not  being  changed  by 
reason  of  this  apphcatimL  The  charts  . 
depicting  these  oiganizations  are  simply 


proposed  to  be  ddeted  bom  the 
Technical  Spedfications  and  win  be 
hidwled  hi  die  updated  FSAR. 
Therefore,  dds  proposed  change  does 
not  create  the  posdbSity  of  a  new  of 
different  khtd  of  accident 

S.  Does  die  proposed  amendment 
involve  a  sigtdficoit  reduction  fat  a 
margin  of  safstyT 

The  deletion  of  die  organizational 
charts  from  the  Technical  Specifications 
involves  no  plant  cqiereting  or 
configurational  chsinges.  Ihe 
organization  charts  wffl  be  maintained 
fat  the  emraally  iqidated  FSAR.  Any 
potential  effect  on  die  margin  of  sdety 
due  to  foture  oigaaization  changes  wiD 
be  addressed  via  die  safety  evuuation 
process  of  10  CFR  $0.59.  Therefore,  this 
currently  proposed  diange  does  not 
involve  s  significant  reduction  in  a 
margin  of  safety. 

Based  upon  die  above,  die  NRC  staff 
proposes  to  determine  that  the  TS 
changes  proposed  for  bdian  Point  1  and 
2  invdve  no  significant  hazards 
considerations. 

The  Commission  is  seeking  public 
conunents  on  this  proposed 
determination.  Any  comments  received 
within  30  days  altar  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  deterndnation 
unless  it  received  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission,  US. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20565,  Attn:  Dockedag 
and  Service  Branch. 

By  July  29. 1088,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  fedlity  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  partidpate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
widi  die  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  tlw  CoBsdssion  or  an  Atomic 
Safety  and  licensing  Board  Panel,  wiU 
rule  on  the  request  and/or  petitioo  and 
the  Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  win  issue  a 
notice  of  hearing  or  an  apiwopriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  thaU  set 
forth  with  particularly  the  interest  of  the 
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petitioner  in  theproceeding,  and^ow 
Jiat  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  pemytted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceei^ing:  and  (3)  the  possible 
effect  of  any  iorder  wfaidi  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  a^ect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  p^tioner  wishes  to  intervenis. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  td 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
pi^sent' evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final  - 
determination  on  the  issue  of  no~'  -  - 
significant  hazards  consitteration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  a  final  determination  is  that  the 
amendments  requested  involve  no 
significant  hazards  considerations,  the 
Commission  inay  issue  the  amendments 
and  make  them  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  those 
amendments. 

If  the  final  determination  is  that  the 
amendment  requested  involve 
significant  hazards  considerations,  any 


hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

Normally,  tfie  Conuniesion  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  dicumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result  for  example,  in  derating  or 
shutdo«vnof  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30<lay  notice  period,  provided  that  its 
final  deteraynation  is  that  the 
amendments  involve  no  signifkant 
iiazards  considerations.  The  final    - 
determination  will  consider  all  public 
and  State  comments  received,  ^tould 
the  Conunission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
f(w  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the-Coramission's  Public 
DocutaSBtHoom.  1717  H  Street  NW;. 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that4he  petitioner  promptly  so 
inform  the  Commission  by  a  toU-fiee 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-0700). 
The  Western  Union  operator  sliould  be 
given  Dataqram  Identification  Number 
3737  and  the  following  message 
addressed  to  Robert  A.  Capra: 
petitioner's  name  and  tele^one 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.d.  Nuclear  Regiilatory 
Commission.  Washington.  DC  205S5. 
and  Brent  L.  Brandenburg,  ^q.. 
Consolidated  Edison  Company  of  New 
Yorift  ^c  4  Irving  Place,  New  York, 
New  York  10003,  attorney  for  the  " 
licensee. 

Nontimely  fiUngs  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  thepetitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request  That  determination  will  be 
based  upon  a  balancing  of  the  factors 


specified  in  10  CFR  2.714(eHl)(iHv)  and 
2/714(d). 

For  fiirther  details  with  rnpect  to  this 
action,  see  the  application  for 
amendments  wdiich  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room  1717  H  Street 
NW..  Washington  DC  20655.  and  at  the 
Local  Public  Document  Room,  White 
Mains  Public  Lib»iy.  White  Plains.  New 
York. 

Dated  at  RodivtUe,  Maryland,  (his  ZSrd  day 
of  June  1988. 

For  tlie  Nuclear  Regiilattuy  CouuniMipa. 
Maiylee M. SIpMOO, :   ,;'r;>''j:i'.^.;'i,,., ;'  t 
Project  Manager.  PmiectDirectOHiiBi-f, 
Division  of  Reactor  Projects,  l-ll. 
[FR  Doc.  8ar-14e04  Filed  6-28-S8;  8:45  am]  . 
■NJJNQ  coos  7tM41-lt 


[Docket No.  S0-38»| 

Denial  Of  AiiMfldniMt  to  FacMty 
Operaflng  License  and  Opportunity  for 
Hearing;  Florida  Power  and  Light  Co. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
denied  a  request  by  Florida  Power  and 
Light  Company  (the  licensee)  for 
amendment  to  Facility  Operating 
License  No.  NPF-16,  issued  to  the 
licensee  for  operation  of  the  St.  Lucie 
Plant,  Unit  2  (the  facility)  located  in  St. 
Lucie  County,  Florida. 

The  proposed  amendment  would  have 
revised  the  Technical  Specifications 
(TS)  to  change  the  action  statement  of 
TS  Section  3.7.1.6  and  Bases  3/4.7.1.6  to 
allow  72  hours  to  restore  an  inoperable 
open  main  feedwater  isolation  valve 
(MFTV)  to  operable.  The  current 
requirement  for  return  to  operability  is  4 
hours.  Notice  of  Consideration  of 
Issuance  of  this  amendment  was 
published  in  the  Federal  Register  on 
January  27, 1988  (53  FR  2315). 

The  licensee's  application  for  the 
amendment  was  dated  December  22,- 

The  propesett  disnge  is  ba8ed:6ri  (t> 
the  licensee';  estimate  that  in  the  event 
of  a  Design  Basis  Event  (DBE)  during 
either  4  or  72  hours  of  operation  with  an 
inoperable,  open  MFTV,  the  likelihood  of 
occurrence  of  the  sequence  of  events 
required  to  result  in  a  failure  to 
terminate  feed  flow  is  low,  and  (2)  the 
licensee's  argument  that  an  extension  of 
the  MFIV  action  tipie  to  72  hours 
provides  the  same  time  to  repair  an 
inoperable  MFIV  as  is  allowed  to  repair 
other  safeguards  systems,  such  as  an 
inoperable  Emergency  Core  Cooling 
System  (ECCS),  Containment  Core 
Spray  System.  Fan  Coolers,  Intake 
Cooling  System,  or  Component  Cooling 
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Water  Sys^cp.  Tbe  staff  does  not  accept 
either  posni0n  as  i«i8tificatk>n  for  the 
proposed  cbunge. 

The  liceii^'s  estimate  of  low 
likelihood  9|  occurrence  is  based  im 
generic  estjihatee  of  the  MPIV  fail  (q>en 
frequency )  thd  the  main  steam  line 
break  fJMSl  B)  frequency.  Due  to  tibe 
uncertainti  ^  incorporated  in  the 
estimate  ai^  its  qoeatkiiiabte 
applicabili^  to  the  facility,  the  staff 
does  not  a<)<iept  it  as  a  basis  for 
changing  tb9  action  stalenwnt  of  TS 
Section  3.7.1.&  The  staff  considen 
Aomparisoii  of  the  NfflV  action 
statement  iiiith  those  of  the  above- 
mentioned  Hafeguards  systems 
inappropriaie.  Since  it  is  the  staff's  view 
that,  from  a  functional  point  of  view,  the 
MFIV  action  statement  should  be 
compared  Mith  those  of  the  main  steam 
isolation  vsjves  (MSIV)  and  the 
containment  isolation  valves,  for  which 
the  action  tipe  is  4  hours,  tbe  staff  does 
not  accept  Uie  licensee's  coiaparison. 
The  staff  wral  only  consider  |dasl- 
specific  juatificatioBs  for  changing  the 
action  stat^^sent  For  these  reasons,  the 
proposed  ca^niges  to  TS  Section  3,7^.6 
and  Bases  Sr4.7.1.6  are  denied. 

The  licensee  was  notified  of  the 
Commissiotf  8  denial  of  this  request  by 
letter  daledj 

By  July  2h  1988,  the  licensee  may 


tiate 


demand  t 
denial  dea 
whose! 
proceed 
for  leave  tq 
A  reques 
intervene  i 


J  with  respect  to  the 
iibed  above  and  any  person 
^st'may  be  affected  hf  ths 
lay  file  a  written  petition 
ierveoe. 
:|for  healing  or  leave  to 
It  be  fried  with  the 
Secretary  of  the  Commission.  US. 
Nuclear  Rettilatory  Commis^on, 
Washington  DC  20555,  Attention:    .. 
Docketing  and  Service  Branch  or  may  be 
deHvered  tojthe  ConontssioR's  PubBc 
Document  Room,  1717  H  Street  NW., 
Washington  DC  by  tfie  above  date. 
I  A  oqjy  offany  petition  should  also  be 
sent  to  dbe  bffiee  of  the  General 
Counsel.  U]^  Nuclear  Regulatory 
Comraissioti  Washington,  DC  20655. 
and  to  Har^d  P.  Reis.  Esqnire.  Newman 
and  (toltzi4|er,  1815  L  Street  NW,. 
Washingtofi^  DC  20023. 

For  furtb^  detaiis  with  reject  to  this 
action,  see  |1)  Bie  application  for 
ameodlment  dated  December  22, 1987, 
and  (2)  the  bomaoission's  letter  to 
Florida  Power  and  Light  Coiapany  dated 
June  22, 1988,  which  are  available  for 
public  inspfectioQ  at  the  Commission's 
Public  DocUMRt  Rooati.  1717  H  Street 
NW.,  Washihgton.  DC  and  at  the  badian 
River  IuniariQ>llege  Library.  3208 
Virginia  Alf^nue.  Fort  I^erce.  Florida 
^45a  A  copy  of  item  (2)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  NucleelD  Regulatory  Commission, 


Washington.  DC  28555,  Attention: 
Director.  Dtvision  of  Reactor  Project*. 

Dattd  at  RodtviUe.  Uarylaarf.  ttts  zaid 
dayoffmelflM. 

For  the  Nodew  Begnlatoiir  Canamissiott. 

Project  Manager,  Project  Manager,  Project 
Directorate  11-2,  Division  of  Reader 
Projecte—I/U.  Office  t^Nudear  Reactor 
RegulatiaK  * 

[FR  Doc  W-14a05  Filed  e-2»-8a:  B.-45  am) 


[DodtstNa  50-2201 


The  Umted  States  Nadear  Regulatory 
Commissioo  (the  Coamtission)  ins 
granted  the  request  of  Niagara  Mohawk 
Power  Corporation  (the  ticeasee)  to 
withdraw  its  Jaaeary  23. 1988 
api^icatioR,  as  superseded  January  29i 
1988,  to  amend  the  Niae  Mile  Poim 
Nuclear  Station  Umt  1  (NMP-1) 
Techaio^  Spedfjcations  The  proposed 
amaKfaseBt  would  have  revised 
Technical  Spectficatioos  3.2.8  aod  4.2.6 
for  NMP-1  fc^rding  bwarvice 
Inspection  tt»d  Testii^  The  CoramissioB 
issued  a  Notice  of  Couideration  of 
Issuance  of  the  Amendment  in  tbe 
Federal  Ragister  <m  April  23. 1988  (50  FR 
15403).  1^  letter  dated  April  28. 1988.  the 
licensee  stated  that  the  January  23, 1988 
appUcatioafor  an  amendment  had  been 
superseded  by  its  January  29. 1988 
application  for  an  amendment  of  tbe 
same  Technical  Specifications. 
Consequently,  the  licensee  requested, 
pursuant  to  10  CFR  2.107.  that  the 
January  23, 1988  applicatian  for  an 
amendment  be  withdtown. 

For  further  details  wi^  respect  to  this 
action,  see  (1)  the  applications  for 
amendment  dated  January  23, 1986  and 
January  29, 1988  and  (2)  the  licensee's 
letter  of  April  28, 1988  requesting  the 
January  23, 1988  application  for 
amendment  be  wittidrawn.  All  of  the 
above  documents  are  available  for 
public  inspectifm  at  the  Commission's 
Public  Document  Room  1717  H  Street 
NW.  Washington,  DC  and  at  the 
Penfreld  Library.  State  University  of 
New  York.  Oswego.  NY  13128. 

Dated  at  RockviUs.  Marylaad.  this  22iKi 
dayofJuxKlflSa. 

For  the  Nuclear  Regulatory  Gomnission. 
Robert  A.  Beaadict. 
Project  Manager.  Project  Director  I-l, 
Division  of  Reactor  Ppajecta.//!!. 

[FR  Doc.  88-14606  Filed  6-^28-68: 8:45  am] 

BIUJNQ  CODE  rSW-01-M 


[DodMlNaL  50-348] 

Tolado  Edtoon  Co,  tlw  Cievaiwid 
Electric  Humiliating  Co;  Cowalditton 
oflMumcc  of  AiMficimmt  to  FadMy 
Opamfng  UccfiM  .and  Opportunity 
For  H— ring 

The  U.S.  Nadear  Regulatory 
Commission  (the  Comndssian)  is 
conaJdering  Issuance  of  an  amendment 
to  FadDty  Operating  Ueense  No.  NFF-3. 
issued  to  Tcdedo  Edbon  Company  and 
The  ClevebBd  Electric  Illuminating 
Company  (the  Hcensee).  for  operation  of 
the  Davis-Besse  Nadear  Vwnr  Station. 
Unit  No.  1  k)cated  in  Ottawa  County. 
Ohio. 

The  proposed  amendment  would 
revise  the  Davis-Besse,  Unit  No.  1, 
Appendix  A  Technical  Specifications 
(rys)  to  permit  c^ieration  of  the  facility 
at  2772  MW(t)  for  Cyde  6.  Spedfically. 
the  proposed  amendbnent  would  modify 
the  following  TS  sectionst 

2.0— Safety  Limits  and  Limiting  Safety 

System  Settings 
3/4.1— Reactivity  Control  Systems 
3/4.2— Power  Distribution  Limits 
3/4.3— Instrumentation 
3/4.4— Reactor  Coolant  System 
3/4.5— Emergency  Core  Cooling  Systems 
5X>— Design  Features 

In  addition.  TS  Basis  3/4d.  Reactivity 
Control  SysteBM.  and  3/4.5.  Emeigency 
Core  Cooling  Systems,  also  woald  be 
modified. 

The  proposed  amendment  would 
support  the  loading  of  84  fresh  fuel 
assemUies  (FA's)  and  64  btmaUe 
poison  rod  aasemblies  (BPRA's),  die 
shuffling  of  18  FA's  and  oontrol  rod 
assemblies  (CRA's),  the  reinsertiaa  of 
one  pravioosly-used  FA,  and  tbe 
replacement  of  eight  "Mack"  axiai 
power  shaping  rods  (APSR's)  with 
"gray"  APSR's.  In  addttion.  odier 
technical  specification  dmnges 
proposed  include  a  reduced  physics 
testing  program,  the  removal  of  the  twr 
regenerative  neutron  sources,  revised 
quadrant  power  tilt  limits,  reduced 
berated  water  8aK>ly  requirements, 
increased  power  level  for  comparison  of 
the  exeore  and  incore  detector  offsets, 
and  increased  thermal  power  limit  for 
three-pump  (^>eration. 

Prior  to  isaoaoce  of  the  proposed 
license  amendaoent.  the  Commission 
'  will  have  made  findings  required  by  the 
Atomic  Eoeigy  Act  of  1964,  as  amended 
(the  Act)  and  Commission's  regulations. 

By  July  2a  1988  the  Ucensee  may  file  a 
request  for  a  bearing  with  respect  to 
issuance  bf  the  am^dment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
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wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to' 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shaH  be  ' 
filed  in  accordance  with  the 
Conunisaion's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel.  «viU  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Ucensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  a^ccted  by  the 
results  of  the  proceeding.  The  petition 
should  speciRcally  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the  ■ 
Board  up  to  fifteen  (IS)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

No  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
schedoled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
fHe  contentions  that  are  sought  to  be 
litigated  In  the  matter,  and  the  bas^s  for  , 
each  contention  set  forth  with  | 

reasonable  specificity.  Contentidns  shall- 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


ThiSiBe  pennitted  to  intervene  become 
parties' to-the  proceeding,  subject  toHSny 
limitations  in  the  order  grantin^-leave  to* 
intervene,  and  have  the  opportunity  to 
partldpale  folly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition . 
for  leave  to  intervene  must  be  filed  with 
the  Secrtitary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Wadilngton.  be  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri,  l-«0O-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Kenneth  E.  Perkins; 
petitioner's  name  and  telephone 
iiumber;'date  petition  was  mailed;  plant 
name;  arid  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC.  20555, 
and  to  Gerald  Chamoff,  Esq.,  Shaw. 
Pitman.  Potts  and  Trowbridge,  and  2300 
N  Street  NW.,  Washington,  DC  20037. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  request 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  ofiicer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board- that  the  petition  and/or  request 
should  be  panted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKl)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission^  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  intent  to  make  a  no 
«igntficant  hazards  consideration  finding 
in  accordance  with  10  CFR  saoi  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  18, 1988,  which 
Is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  Washington,  DC 


20555.  and  at  the  Local  Public  Document 
Room.  University  nf  Toledo  library. 
Documents  Department,  2801  Bancroft  ~ 
Avtenue.  Toledo,  Ohio  43606. 

Dated  at  Bethesda,  Maryland,  this  Z2nd 
dayof)une,  1988. 

For  the  Nuclear  Regulator^  Commission. 
KeniMth  E.  Peckios. 

Director,  Profoct  Directorota  lU-3.  Division  of 
Reactor  Proiecta.  HI.  IV,  V,  and  Special 
Projects. 

(FR  Doc.  88-14607  Piled  ^-28-88: 8:45  am] 

■lUMe  OOOE  75M-01-W 


OFFICE  OF  SCIENCE  AND 
TECHNOU>QY  POLICY 

White  House  Science  Council  (WHSC); 
Meeting 

The  White  House  Science  Council,  the 
purpose  of  which  is  to  advise  the 
Director.  Office  of  Science  and 
Technology  Policy  (OSTP).  wHI  meet  on 
July  7  and  8. 1988  in  Room  5104,  New 
Executive  Office  Building.  Washington, 
DC.  The  meeting  will  begin  at  6:00  p.m. 
on  July  7.  recess  and  reconvene  at  ftOO 
a.m.  on  July  8. 1968.  Following  is  the     ^ 
propos^  agenda  for  the  meeting: 

(1)  Briefing  of  the  council,  by  the 
assistant  Directors  of  OSTP,  on  the 
current  activities  of  OSTP. 

(2)  Briefing  of  the  Council  by  OSTP 
personnel  and  personnel  of  other  - 
agencies  on  proposed,  ongoing,  and 
completed  panel  studies. ' 

(3)  Discussion  of  composition  of 
panels  to  conduct  studies. 

The  July  7  and  8  meetings  will  be 
closed  to  the  public. 

The  briefings  on  the  current  activities 
of  OSTP  necessarily  will  involve 
discussion  of  material  that  is  formally 
and  properly  classified  in  accordance 
with  the  provisions  of  Executive  Order 
12356  in  the  interest  of  national  defense 
Or  for  foreign  policy  reasons.  This  is  also 
true  for  the  briefing  on  panel  studies.  As 
well,  a  portion  of  both  of  these  briefings 
will  require  discussion  of  internal 
personnel  procedures  of  the  Executive  - 
Office  of  the  President  and  information' 
which,  if  prematurely  disclosed,  would 
significantly  frustrate  the 
implementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the  '. 
public  pursuant  to  5  U.S.C  552  b.(c)  (1). 
(^.  and  (9)(B). 

■  'A  portion  of  the  discussion  of  panel 
composition  will  necessitate  the 
disclosure  of  information  of  a  personal 
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nature  the  disclosure  of  which  would 

constitute  a  clearly  unwarranted 

invasion  of  personal  privacy. 

Accordingly,  this  portion  of  the  meeting 

will  also  be  Closed  to  the  public 

pursuant  t(^  ^  U.S.C.  552  b.(c)(6). 

June  22.  ISSai  | 

Barbara  |.  DiUing, 

Special  Assistant.  Office  of  Science  and 

Technology  nilicy. 

|FR  Doc.  88-t«633  Filed  6-27-88: 9:37  am) 


SECURITIES  ANO  EXCHANGE 
COMMISSION 


BMXJNG  cooc  atvm-m 


^ 


PHYSICIAH  {PAYMENT  REVIEW 
COMMISSION 

CommisskM  Meeting 

AOCNCV:  Hiysician  Payment  Review 
Commissioli 

action:  Notice  of  public  meeting. 

summary:  nie  Riysician  Payment 
Review  Commission  will  hold  a  public 
meeting  on'^liursday,  July  14, 1988.  from 
9:00  a.m.  toi  $:30  p.m.  and  Friday,  July  15, 
1988 from ftto am.  to  1:30 p.m. The 
meeting  wilt  be  held  in  the  West  End 
Ballroom  A  and  B  of  the  Washington 
Marriott  H^tel,  1221  22nd  Street  NW. 

The  agenda  for  the  meeting  on  the 
morning  of  j^Iy  14  will  include  a  report 
by  WilUami  ^siao  on  his  resource-based 
relative  va^e  scale  study  and  an  update 
on  the  development  of  a  Medicare  fee 
schedule  for  radiology.  The  afternoon 
session,  beginning  at  1:30  p.m.,  will 
Hiclude  a  pt^sentation  on  Medicare 
reform  aodl  private  payers,  a  report  by 
Janet  Mitchell  on  her  analysis  of  trends 
in  the  volume  of  services  paid  for  by 
Medicare,  and  a  series  of  updates  on 
work  being  conducted  by  Commission 
staff.  Therfl  Will  be  time  for  public 
comment  ai  the  end  of  the  session. 

The  agen|(ia  for  July  15  includes  a 
panel  discussion  on  special  aspects  of 
caring  for  edderly  patients,  a  session  on' 
physician  incentive  plans  and  quality 
assurance  in  HMOs,  discussion  of  plans 
for  a  Commission  conference  on 
practice  guidelines  and  review  of  the 
Commission  s  woric  plans. 

ADOWgSS:  "tie  Commission  office  is 
located  in  ^ite  510,  2120  L  Street  NW.. 
Washingtofii  DC.  The  telephone  number 
is  202/653-p^20. 

KM  nmTHtii  mronMATKHi  contact: 

Lauren  LeRiqy,  Deputy  Director,  202/ 
653-7220.    I: 
Paul  B.  Gins^rg.  ' 

Executive  Dfrpctor. 

[FR  Doc.  88-14580  Filed  &-28-88: 8:45  am] 


inrtMM  Na  34-2S714;  FMa  Wa  SR-MCC- 
8S-3] 

SeH-Regubrtory  Organizalions;  FHing 
and  Immedtote  Effectiveness  of 
Proposed  Rule  Chsnge  l>y  Midwrest 
Cleoring  Corp.  ReletlnQ  to  the  Bond 
Comparleon  System 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.'  78s(b)(l),  notice  is  hereby  given 
that  on  May  3, 1988,  the  Midwest 
Clearing  Corporation  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Ocganization's 
Statement  of  the  Teims  of  Substance  of 
the  PnqxMed  Rule  Change 

Available  upon  request  are 
procedures  relating  to  Midwest  Clearing 
Corporation's  ("MCC")  Bond 
Comparison  System,  a  clearing  and 
comparison  system  for  municipal  bonds, 
certain  corporate  bonds  and  Unit 
Investment  Trusts. 

n.  Self-Regulatory  Organization's 
Statement  of  die  Putpoee  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nile  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and(C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  The  Bond  Comparison  System 
(BCS),  a  system  for  clearance  and 
comparison  of  trades  in  the  bond 
market,  is  essentially  an  expansion  of 
MCC's  present  Municipal  Bond 
Comparison  System.  In  addition  to  the 
processing  of  eligible  municipal  bond 
securities,  the  enhanced  system  will  also 
process  over-the-counter  corporate 
bonds.  New  York  and  American  Stock 
Exchange  listed  corporate  bonds,  and 
unit  investment  trusts. 

As  in  MCC's  OTC  Comparison 
System,  BCS  buying  and  selling  brokers 
report  trades  to  their  respective  clearing 
facilities.  Transaction  details  are 


validated  and  compared  and  the  results 
reported  on  the  daily  comparison  lists 
(contracts)  sent  to  each  side  of  die  trade. 

BCS  will  facilitate  the  book-entry,  as 
well  as  physical  setdement  of  bonds  in 
the  aforementioned  markets.  Clearing 
services  now  available  to  these  markets 
include  Depository  Delivery 
Instructions.  Correspondent  Receipts 
and  Payments,  Correspondent  Deliveries 
and  Collections.  Envelope  Settlement 
Services  and  Special  Securities 
Movements. 

MCC's  rules  provide  for  a  limited 
category  of  participation  called 
Municipal  Comparison  Only 
Participants.  As  is  set  forth  more  clearly 
in  MCC's  rules.  Municipal  Comparison 
Only  Participants  agree  to  use  the 
facilities  of  MCC  for  purposes  of 
comparing  municipal  securities 
transactions.  Accordingly,  BCS  will  not 
affect  these  limited  Participants  and 
they  are  not  authorized  to  use  MCC  for 
the  clearance  and  settlement  of  New 
York  and  American  Stock  Exchange 
Corporate  Bonds,  OTC  Corporate  Bonds 
and  UTS. 

The  proposed  rule  change  is 
consisteQt  with  the  requirements  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (the  "Act"),  in  that  it  promotes 
the  prompt  and  accurate  clearance  and 
settlement  of  bond  and  UIT  securities 
transactions. 

(BJ  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Midwest  Clearing  Corporation 
does  not  believe  that  any  burdens  will 
be  placed  on  competition  as  a  result  of 
the  proposed  rule  change. 

(C)  Self-Regulatory  Oi^ganization  's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3]  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 
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rv.  SoUdtatHm  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  ft  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspections  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC. 
Copies  of  such  filing,  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 

All  submissions  should  refer  to  File 
No.  SR-MCC-88-3  and  should  be 
submitted  by  July  20, 1988. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  23. 198& 

Jonathan  G.  Katx, 

Secretary. 

[FR  Doc.  88-14608  Filed  6-28^48: 8:45  am] 
BnjJMQ  cooc  sois-et-M 


[RetoeM  No.  34-2SM0;  Hie  No.  SR-NASO- 
M-22]  j 

Self-Regulatory  OrgMiizatlon^ 
National  Association  of  Securities 
Dealers,  kio;  Propossd  Rule  Ctiange 
Relating  to  SyndkMtte  Expenso 
Stateinsnts 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  Jime  17, 1988,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  wnth  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rale  change  as  described 
in  Items  L  VL,  and  in  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatmy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  section 
66  of  the  Uniform  Practice  Code 
("Code")  to  require  syndicate  managers 
of  public  offerings  to  provide  members 


of  underwriting  syndicates  with 
itemized  statements  detailing  the 
expenses  incurred  by  the  syndicate. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basb  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  tfie 
NASD  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  {MToposed  rule  change  and  discussed 
any  conjmtients  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Section  66  of  the  Code  requires  final 
setUement  of  syndicate  accotints  by  the 
syndicate  manager  within  90  days 
following  the  syndicate  settiement  date. 
Syndicate  accounts  sue  ordinarily 
established  by  underwriting  groups  to 
process  the  income  and  expenses  of  the 
syndicate  in  distributions  of  corporate 
securities. 

As  a  result  of  concerns  about  the  lack 
of  detail  provided  by  syndicate 
managers  in  syndicate  settiement 
statements,  the  NASD  considered  the 
need  to  require  syndicate  managers  to 
provide  to  members  of  underwriting 
syndicates  itemized  statements  of  ^ 
expenses  incurred  by  the  syndicate.  The 
Municipal  Securities  Rulemaking  Board 
Rule  G-ll(h)  currently  requires  an 
itemized  statement  in  municipal 
underwritings.  In  comparison  to 
syndicate  settlement  statements  issued 
under  Rule  G-ll{h),  syndicate 
settlement  statements  used  in  non- 
municipal  underwritings  are  diverse  in 
format  and  generally  provide  littie  or  no 
detail  about  the  nature  of  expenses 
incurred  by  the  syndicate.  The  NASD  is 
concerned  that  the  lack  of  detail  in  the 
syndicate  expense  statement  reduces 
the  syndicate  manager's  accountability 
for  syndicate  funds  and  has  determined 
that  a  detailed  expense  statement  could 
result  in  more  care  being  taken  by 
syndicate  managers  in  determining      « 
actual  syndicate  expenses. 

Therefore,  the  NASD  is  proposing  to 
amend  section  66  of  the  Code  to  require 
syndicate  managers  to  provide  an 
itemized  setUement  statement  to 
syndicate  members  no  later  than  the 
diate  of  final  settlement  of  the  syndicate 
account.  Currently,  Section  66  requires 
final  setUement  to  be  within  90  days  of 


the  syndicate  setUement  date.  The 
setUement  statement  is  proposed  to  be 
required  to  include.  JHhen  appUcable, 
the  following  expense  categories:  Legal 
fees;  advertising;  travel  and 
entertainment;  closing  expenses;  loss  on 
oversales;  telephone,  postage, 
communications;  co-manager's 
expenses;  computer,  data  processing 
charges;  interest  expense;  and 
misceUanedus.  The  proposed  rule 
change  also  provides  that  the 
"miscellaneous"  category  should  include 
only  minor  items  that  cannot  be  easily 
categorized  elsewhere  in  the  statement 
and  that  the  amount  under 
miscellaneous  should  not  be 
disproportionately  large  in  relation  to 
other  items.  It  is  anticipated  that  any 
other  major  expenses  enumerated  in  the 
rule  would  be  itemized  separately. 

The  NASD  believes  the  proposed  rule 
change  in  consistent  with  the  provisions 
of  section  15A(b)(6)  of  the  Act.  as  the 
proposed  rule  change  removes  an 
impediment  to  a  free  and  open  market 
and  promotes  just  and  equitable 
principles  of  trade  by  requiring  that 
syndicate  managers  provide  members  of 
underwriting  syndicates  with  itemized 
statements  detailing  the  expenses 
incurred  by  the  syndicate. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  Uie 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary ' 
nor  appropriate  in  furtherance  of  the 
purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the  Purpose 
Rule  Change  Received  from  Meatbefs, 
Participants,  or  Others 

On  December  30, 1987,  Uie  NASD 
publishied  the  proposed  rule  change  to 
^pction  66  of  the  Uniform  Practice  Code 
for  membership  comment  in  Notice  to 
Members  87-8a  Thirty-three  comments 
were  received  which  addressed  the 
proposal  to  amend  section  66  to  require 
itemized  syndicate  expenses 
statements.*  Thirty-two  of  the  thirty- 


■  Notice  to  Member*  87-88  (December  3a  I9a7) 
also  published  for  comment  a  proposal  to  requira 
that  syndicate  manager*  pay  or  settle  all  sales 
commisaions  or  conceaakm*  on  the  syndicate 
settlement  date.  A  total  of  36  comment  letters  were 
received  in  response  to  the  Notice,  of  which  33 
commented  on  the  proposal  to  require  itemized 
syndicate  expense  statements  and  threa  only 
commented  with  respect  to  the  prompt  settlement  of 
commission*.  The  NASD  is  not  proposing  to  amend 
lection  66  to  require  the  prompt  settlement  of 
commissions. 
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three  comtientators  were  in  favor  of  the 
proposed  rvle  change. 

llie  on^  commentator  opposed  to  the 
amendment,  while  agreeing  that 
syndicatelihembers  should  receive  a  full 
accountinki  of  syndicate  expenses, 
stated  thaEthe  proposed  rule  change  is 
beyond  dn  scope  of  the  Uniform 
Practice  Opde.  The  commentator  argued 
that,  in  thoabsence  of  any  public 
interest  or  investor  protection  issues,  the 
NASD  should  not  attempt  to  regulate 
contractual  business  relationships 
between  S3[ndicate  members.  It  was 
urged  thaj  ^le  NASD  should  leave  the 
resolution  of  business  transactions  to 
thepartie ijinvolved  in  the  transactions. 

The  NA^  has  considered  this 
comment  ^d.  in  light  of  the  other 
comment^  received  in  favor  of  the 
proposed  nile  change  and  the  adoption 
of  Rule  Glil(h)  by  the  Municipal 
Securities  fttdemaking  Board,  believes 
that  the  pf^posed  rule  change  is  within 
the  scope  |<tf  the  Uniform  Practice  Code 
and  shoulcl  be  adopted. 

IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Qiange  and  Timing  for 
Commissi|an  Action 

Within  36  days  of  the  date  of 
publicatio|ii  of  diis  notice  in  the  Federal 
Register  at*,  within  such  longer  period  (i) 
as  the  Cot^ssion  may  designate  up  to 
90  days  oi  ftuch  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  iks  reasons  for  so  finding  or  (ii) 
as  to  whiift  the  NASD  consents,  the 
Commissi  an  will: 

A.  By  oraer  approve  such  proposed 
rule  chan^^,  or 

B.  InstitMte  proceedings  to  determine 
whether  t}ie  proposed  rule  change 
should  be' disapproved. 

IV.  SolidlAtioa  Of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  fil^  $ix  copies  thereof  with  the 
Secretary,  becurities  and  Exchange 
Commissi  :ia,  450  Fifth  Street  NW., 
WasUngt^  DC  20549.  Copies  of  the 
submissians,  all  subsequent 
amendme  its,  all  written  statements 
with  respiiit  to  the  proposed  rule  change 
that  are  fil4d  with  the  Commission,  and 
all  writteq  communications  relating  to 
the  proposed  rule  change  between  the 
Commissijon  and  any  person,  other  than 
those  that  may  be  widiheld  from  the 
public  in  4^rdance  with  the  provisions 
of  5  U.S.Ci  J552,  will  be  available  for 
inspection  and  copying  in  the 
Commissip  n's  Public  Reference  Room. 
Copies  of  Budi  filing  will  also  be 
available  ti  >r  inspection  and  copying  at 
the  princi]  >  d  office  of  the  NASD.  All 


submissions  should  refer  to  file  number 
SR-NASD-88-22  and  should  be 
submitted  by  July  20, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  20a3O-O(a)(12). 
looathaa  G.  Katz. 
Secretary. 

Dated:  June  23i  1968. 

(FR  Doc  88-14609  Filed  6-28-88: 8:45  amj 

■LUNG  COOe  i010-*1-M 

(ftateM*  Ne.  34-25842;  8R-NVSE-87-18] 

SeM-ReguMory  OrganiiatkNw;  New 
Yortt  Stock  Exchenge,  inc4  Order 
Approving  Propoeed  Rule  Ctienge 

L  introduction 

The  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  submitted  for 
Commission  consideration,  pursuant  to 
section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  >  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change 
that  would  codify  its  members'  ability  to 
install  and  maintain  telephone  lines  to 
communicate  with  non-members  located 
off  the  Exchange  floor.  The  proposed 
rule,  however,  would  limit  such 
communication  links  to  the  member's 
floor  booth  and  woidd  prohibit  the  use 
by  members  of  portable  telephones  on 
the  Exchange  floor.  In  addition,  the 
proposed  nde  change  would  permit  a 
specialist  unit  to  maintain  telephone 
linkages  to  its  off-floor  offices  but  would 
prohibit  using  such  telephones  to 
transmit  to  the  floor  orders  for  the 
purchase  or  sale  of  securities. 

In  its  filing,  Uie  NYSE  states  that  diis 
proposal  is  a  response  to  the 
Commission's  May  6, 1987  Order  ("May 
6  Order")  setting  aside  actions  by  the 
Exchange  denying  two  of  its  members, 
William  J.  Higgins  and  Michael  D. 
Robbins,  permission  to  install  telephone 
connections  to  communicate  from  the 
Exchange  floor  with  non-member 
customers  located  off-floor.' 

On  February  7, 1986,  the  Commission 
had  instituted  administrative 
proceedings  under  section  19(d)  of  the 
Act  to  review  the  NYSE's  actions 
denying  Higgins  and  Robbins 
permission  to  install  the  telephone 
linkages  they  requested.  During  the 
administrative  proceeding  to  review  the 


'  IS  VS.C  78«(b)(l)  (19S2). 

*  17  CFR  240.19b-*  (1987). 

*  Securiti^  Exchange  Act  Release  Na  24429.  May 
e.  1987, 38  SEC  Ooc.  432.  Higgins  requested 
pennission  to  have  an  outside  line  connected  to  the 
telephone  in  his  floor  booth  and.  later,  requested 
pennission  to  use  a  portattle  telephone  on  the 
Exchange  floor.  Robbins  requested  an  outside 
telephone  line  connected  to  the  telephone  in  his 
floor  booth. 


NYSE's  actions,  the  Exchange 
contended  that  it  had  a  longstanding 
rule,  or  policy  enforceable  as  a  rule, 
prohibiting  Such  communication  links. 
The  Exchange  cited  a  number  of 
provisions  in  its  Constitution  and  rules 
that  it  alleged  constituted  its/*nile" 
against  telephone  communication  links 
to  non-members.  In  the  May  6  Order,  die 
Commission  held  that  neither  the 
provisions  cited  by  the  NY^  nor  any 
other  provisions  of  the  NYSE 
Constitution  and  ndes,  viewed  either 
separately  or  in  combination, 
constituted  a  rule  prohibiting  telephone 
communication  between  NYSE  members 
on  the  Exchange  floor  and  non-members 
located  off  the  floor.  Accordingly, 
pursuant  to  section  19(f)  of  the  Act,  the 
Commission  set  aside  the  NYSE's  denial 
of  Higgins'  and  Robbins'  requests  and 
ordered  the  NYSE  to  take  immediate 
action  to  comply  with  their  requests  for 
the  installation  of  telephone  connections 
that  wotdd  permit  communication  bom 
the  floor  with  non-member  customers 
located  off-floor. 

On  May  11, 1987,  die  NYSE  filed  widi 
the  Commission  a  request  for  a  stay  of 
die  May  6  Order.  On  May  27, 1987,  die 
Commission  issued  an  order  granting  a 
stay  of  the  May  8  Order  tmtil  June  10, 
1967,  in  order  to  provide  the  Exchange 
with  time  to  evaluate  what  if  any, 
procedures  needed  to  be  developed  to 
accommodate  telephone 
communications  with  non-member 
customers.*  The  Commission's  stay 
order  expired  on  Jtme  10, 1987,  and 
Higgins  and  Robbins  began  using  their 
portable  telephone  and  booth  telephone, 
respectively,  on  June  11, 1967.* 
Subsequendy,  on  Jtme  12, 1987,  the 
NYSE  submitted  the  proposal  on 
telephone  access  addressed  in  this 
Release. 

n.  Description  of  Proposal 

The  NYSE  proposes  to  amend  its  Rule 
36,  which  currentiy  regulates  the 
establishment  of  communication  links 
between  the  office  of  a  member  or 
member  organization  and  the  Exchange 
floor.  Under  the  proposal.  Rule  36  would 


*  Securities  Exchange  Act  Release  No.  24515.  May 
27. 1987.  38  SEC  Ooc.  783. 

*  It  is  the  Commission's  understanding  that  as  of 
April  28. 1988.  the  NYSE  has  approved  343  requests 
from  members  for  installation  (rf  outside  lines  in 
member's  floor  booths.  During  this  period  the 
Exchange,  however,  has  denied  two  requests  from 
members  for  permission  to  use  portable  telephones 
on  the  iixchange  Floor  and  one  request  from  a 
specialist  unit  for  an  unrestricted  outside  telephone 
line.  One  request  from  a  member  for  permission  to 
use  a  portable  telephone  is  currently  being  reviewed 
by  the  Exchange.  "Telephone  conversation  between 
Robert  Sevigny,  Attorney,  Division  of  Market 
Regulation,  and  Richard  D'Angelo.  Director,  Floor 
Services,  NYSE,  on  May  11. 1968. 
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be  amended  to  require  NYSE  approval 
for  requests  for  communication  links 
between  members  on  the  Exchange  floor 
and  any  other  location.*  A  new 
Subsection  .20  would  be  added  to  Rule 
36  providing  that,  with  Exchange 
approval,  a  member  may  maintain  a 
telephone  line  permitting  him  to 
communicate  horn  die  Exchange  floor 
with  non-members  located  off-floor. 
Subsection  .20  would  limit  the 
installation  of  such  lines  to  the  booth 
location  of  the  member.  It  further 
provides  that  the  Exchange  will  not 
approve  the  use  of  a  portable  telephone 
on  the  floor.'' 

The  proposed  new  Subsection  .30 
would  permit  specialist  units,  subject  to 
Exchange  approval,  to  maintain  a 
telephone  line  at  their  trading  post 
locations  on  the  Exchange  floor  to 
enable  the  units  to  communicate  with 
their  off-floor  offices  or  clearing  Arm. 
Subsection  .30  would  prohibit  specialist 
units  &t>m  using  such  telephones  for  the 
purpose  of  transmitting  to  the  floor 
orders  for  the  purchase  or  sale  of 
securities,  but  would  permit  the  entering 
of  options  or  futures  hedging  orders 
through  its  off-floor  office  or  .its  clearing 
firm." 

In  its  filing,  the  NYSE  states  that  the 
purpose  of  the  proposed  rule  change  is 
to  state  explicitly  the  Exchange's  policy 
regarding  the  installation  and 
maintenance  by  members  of  telephone 
conununication  links  between  the 
Exchange  floor  and  off-floor  locations. 
The  Exchange  states  that  it  has 
concluded  it  is  now  appropriate  to  allow 
telephones  in  booth  spaces  on  the 
Exchange  floor  to  be  connected  to 
permit  communication  between  the 
members  on  the  floor  and  non-member 
customers  located  off-floor.  The  NYSE 
believes  that  such  communication  links 
may  enable  floor  brokers  to  compete 
more  effectively  for  order  flow  than 


*  Subsection  .K)  of  Rule  36  would  be  amended  to 
specify  that  the  telephone  company  will  not 
recognize  requests  fnr  the  installation  of  any  such 
communication  links  unless  such  orders  are  issued 
by  the  Exchange  directly  lo  the  telephone  company. 

^  The  NYSE  slated  in  its  filing  that,  under  the 
proposed  rule  change,  Higgins  would  no  longer  be 
permitted  lo  use  a  portable  telephone  on  the 
Exchange  floor. 

•  The  NYSE  has  submitted  a  proposed  rule 
change  (SR-NYSE-SS-14)  thai  would  amend  this 
provision  to  permit  a  specialist  unit  to  use  such  a 
telephone  to  enter  options  or  futures  hedging  orders 
thrtiugh  a  member  on  the  floor  of  an  options  or 
futures  exchange.  Notice  of  this  proposed  mle 
change  was  provided  in  Securities  Exhange  Act 
Release  No.  ZSSM,  May  12, 190S,  and  published  in 
the  F«*inl  RagMw  (S3  FR 17812.  May  la  1988). 
The  Commission  notes  that  options  hedging  orders 
by  specialists  would,  of  course,  continue  to  be 
subject  to  other  NYSE  restrictions  on  such  orders. 
See  NYSE  Rule  105  and  the  NYSE's  "Guidelines  for 
Specialists;  Specially  Stock  Option  Transactions 
Pursuant  lo  Rule  105." 


previously  was  possible,  and  could 
benefit  customers  by  exerting 
downward  preMore  on  commission 
rates.  In  additioB,  the  Exchange  states 
that  inatitutional  traders  have  indicated 
that  such  coBimnnication  links  may 
improve  the  execution  of  orders  by 
reducing  uncertainty  as  to  how  an  order 
is  to  be  executed  and  by  enabling 
traders  to  alter  instructions  more 
quickly  in  response  to  changing  market 
conditions. 

Concerning  the  proposed  prohibition 
against  the  use  of  portable  telephones 
on  the  NYSE  trading  floor,  the  Exchange 
states  that  it  does  not  believe  that  it  is 
either  necessary  or  appropriate  to  allow 
the  use  of  portable  telephones  on  the 
trading  floor.  The  Exchange  believes 
that  the  use  of  portable  telephones  will 
provide  non-members  with  access  to  the 
very  point  of  the  trade,  which  the  NY^ 
believes  should  remain  a  prerogative  of 
membership.  In  addition,  the  NYSE 
believes  such  access  might  impugn  the 
inte^ty  and  fundamental  fairness  of  its 
market.  The  Exchange  suggests  that  a 
non-member  customer  in  direct 
commtmication  with  his  broker  on  the 
trading  floor  might  have,  "at  least  on 
some  occasions,  significant  advantages 
over  the  customer  who  has  the  ability  to 
speak  only  with  his  registered 
representative,  or  the  off-floor  trading 
desk  of  a  member  firm,  or  the  booth 
space  of  a  member  or  member 
organization  at  the  edge  of  the  trading 
floor." 

The  Exchange  is  concerned  that  while 
such  advantages  could  benefit  a  limited 
number  of  non-member  customers,  the 
vast  majority  of  customers  could  be 
disadvantaged  by  the  lack  of  such  direct 
communication  access  to  the  point  of 
the  trade.  In  the  NYSE's  view,  it  is 
reasonable  to  assume  that  the  largest 
and  most  active  non-member  customers, 
generally  institutions  rather  than 
individuals,  would  be  offered  the 
advantage  of  such  direct 
communication.  As  a  result  the 
Exchange  believes  that  smaller 
customers  may  justifiably  feel  that  they 
were  treated  unfairly  and  discriminated 
against.  The  Exchange  is  concerned  that 
customers'  perceptions  of  this  unfairness 
may  erode  confidence  in  the  basic 
integrity  of  the  NYSE's  market  and 
further  discourage  investors,  especially 
smaller  investors,  from  investing  in 
NYSE  listed  securities.  The  NYSE 
believes  that  such  a  result  would  be  at 
odds  with  the  Exchange's  long  standing 
reputation  as  a  highly  visible  market 
open  to  aU  investors  and  operating 
under  fair  procedures. 

With  respect  to  the  provision 
prohibiting  the  use  of  telephone  lines  at 


specialist  trading  posts  to  timsoiit 
orders  to  the  floor  firam  off-floor 
locations,  the  NYSE  states  that  the 
purpose  of  this  restriction  is  to  avoid 
providing  a  customer  witii  the  special 
advantage  that  would  residt  from  the 
ability  to  transmit  orders  directly  to  a 
specialist  for  execution  in  a  trading 
crowd.  The  Exchange  believes  that  this 
restriction  is  consistent  with  the 
proposed  prohibition  on  the  use  of 
portable  telephones  on  the  trading  floor. 

IIL  CoDunenls  on  the  Proposed  Ruk 

The  Commission  has  received  four 
comment  letters  on  the  NYSE  proposal* 
William ).  Higgins.  one  of  the  floor 
broker  petitioners  involved  in  the  May  6 
Order,  submitted  a  ounment  letter, 
dated  July  3a  1987,  ("July  30th  lefler") 
and  affidavit  opposing  that  portion  of 
the  proposed  rule  change  that  would      I 
prohibit  the  use  of  portable  telephones 
on  the  Exchange  floor.**  The  NYSE 
submitted  a  letter  in  response  to 
allegations  made  in  Higgins'  July  30th 
letter.'*  In  response  to  the  NYSE 
comment  letter,  Higgins  submitted  a 
second  comment  letter  rebutting 
statements  made  in  the  NYSE's 
September  10th  letter.'*  Merrill  Lynch 
submitted  a  comment  letter  opposing  the 
NYSE's  proposal  to  allow  members  to 
communicate  from  their  booths  on  the 
Exchange  floor  with  non-member 
customers  located  off  the  floor. '^  Merrill 
Lynch  urged  the  Commission  to  prohibit 
such  non-member  communication 
access  to  the  Exdiange  floor  unless  it 
could  ensure  such  access  would  be 
made  available  to  all  investors.  These 
comments  are  summarized  below. 

In  his  July  30th  letter  and  affidavit, 
Higgins  states  that  the  NYSE's  proposed 
prohibition  on  the  use  of  portable 
telephones  on  the  Exchange  floor  would 
impose  a  burden  on  competition  that  is 
neither  necessary  or  appropriate  under 
the  Act  and  would  be  particularly 
unfair  to  the  independent  "two-dollar" 
floor  brokers.  In  support  of  this,  Higgins' 
notes  that  the  NYSE,  which  opposed  any 
direct  telephone  communication  links 


*  Notice  of  the  NYSE's  proposed  rule  change  was 
provided  in  Securities  Exchange  Act  Release  No. 
2M2S  dune  22. 1987)  52  FR  24578  (|uly  1. 1987). 

■0  Letter  from  |ohn  T.  Buckley.  Counsel  for 
Higgins,  to  lonathan  G.  Kali.  Secretaiy, 
ConMMssioa  dated  |uly  M,  1967. 

'  ■  UHer  from  James  E.  Buck.  SecreUty.  NYSE,  to 
Jonathan  G.  Katz.  Secretary,  Commission,  dated 
September  la  1967  f'NYSE's  September  10th 
Letter"). 

"  Letter  from  John  T.  Buckley  to  Jonathan  G. 
Kats.  Secretary.  Goaimlssion.  dated  October  7. 1987 
("Higgins'  October  7th  Letter"). 

"  Letter  from  Martin  E.  Kaplan,  Senior  Vice 
President,  MerriH  Lynch,  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  September  IS.  1987 
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between  dm  a  nbera  on  the  Exchange  floor 
and  non-nu  i  it>en  located  off  the  floor 
during  th9 1  ^r  admixdatrative 
proceedhig.  has  now  changed  its 
position  and  concluded  that  it  wiH  be 
beneficial  toi  die  marketplace  to  allow 
membera  oalthe  floor,  at  Aeir  boodi 
apacea,  to  doniiiMinicate  wiA  non- 
RMfflrtiera  knated  off-floor.  lagging 
contenda  In^t  iie  NYSE's  reversal  in 
their  aaaeswitent  of  the  impact  of 
telephone  eicjoess  is  a  ladt  admission 
that  its  prioir  reasoning  was  wrong  and 
that  it  is  ''pHhoompetitive''  for  memhcis 
to  be  able  to  speak  from  the  Exchange 
floor  with  i|0n-member8  located  off  die 
floor,  eitheit  by  use  of  a  wired  or 
portable  telophone.  In  this  regard. 
Higgins  believes  that  the  benefits  that 
win  result  Imm  permitting  members  to 
speak  with  non-members  from  bootii 
locations  also  will  result  from  the  use  of 
portable  telephones. 

HiggkiasMggesta  that  the  NYSE's 
argument  ta^t  investor  confidence  will 
be  undermined  by  a  member*'  use  of  a 
portable  teldphone  on  the  floor,  even  if  it 
is  being  used  from  a  distance  further 
from  tradinfl  crowds  tiian  tel^hones 
installed  injeiaiiy  members'  booths,  is 
disingenuoti  and  inoonsiatenL  He  notes 
that  numerous  booth  telephmes  are 
located  near  several  trading  crowds  and 
that,  in  thisi  way.  the  Exchange  permits 
fixed  telephone  oonanmication  lines 
from  or  neaan  trading  crowds  that  can  be 
used  to  comtnunicate  with  non- 
members.  Atccmlingly.  Higgins 
concludes  that  there  is  no  di^rence 
between  the^  use  of  booth  telephones 
from  or  nestn  trading  crowds  and  the  use 
by  member^lof  portable  telephones.** 

In  his  lett^  and  affidavit  Higgins 
further  argues  that  there  are  numerous 
Exchange  telephones  (so-called  "yellow 
telephones"]  at  various  locations  on  the 
trading  floqn  that  pennit  members  to 
communicait^  with  the  clerks  in  their 
floor  booth  through  the  member's  booth 
telephone.  He  contends  that  several  of 
these  telepl^es  have  the  capability  of 
tying  in,  thinugh  the  member's  boodi 
tel^ume,  witib  the  trading  desk  of  the 
particular  nember  firm  and.  ultimately, 
to  be  linked  to  the  telephones  of  non- 
members  located  off-the-floor.  Higgins 
furOier  contends  that  the  Exchange  is 
making  avajilable  to  members  the 
necessary  e<iuipraent  to  pennit 


•*  In  hit  affiMTiL  Hinin  note*  that  although  be 
used  hU  tdepMw  exianavatjr  in  the  neariy  six 
week  period  b^fw^en  iune  11. 19B7  and  the  date  of 
the  submission  «f  his  afTidavit,  be  received  no 
objection  to  hit  use  of  a  portable  phone  from 
members  or  invtstors.  He  also  slates  that  several 
other  membera  W  the  Exchange  have  requested 
permission  to  nte  portable  telephones  on  the  trading 
floor  but  have  been  denied  permissioo  by  the 
Exchange.  5eeiitote  S.  supra. 


telephone  conferencing  from  flie  yellow 
telephones  flirougfa  the  member^s  bootfis 
to  non-members  located  off-floor. 
According  to  Higgins,  this  means  fliat  a 
member  wfaUe  in  flie  trading  crowd,  or 
by  stepping  a  fewfeet  from  the  trading 
crowd,  can  telephone  his  booth  from  a 
yellow  telephone  and.  fiirougfa 
conferencing  to  a  non-member,  can 
execute  a  customer's  order  during,  or 
within  moments  after.,  such  a  telephone 
calL" 

In  the  NYSE's  September  10th 
response  letter,  the  Exchange  concedes 
that,  on  occasion,  a  large  ami  active 
trading  crowd  can  encroach  on  nearby 
member  booth  locations,  allowing 
members  at  those  booths  to  execute 
orders  more  efficienfly.  The  Exchange 
aigues,  however,  that  such  competitive 
advantages  are  minimal,  temporary,  and 
impredictaUe.  and  do  not  warrant 
unlimited  floor  access  tiirough  portable 
telephones.  The  NYSE  reiteratps  its 
belief  that  portable  telephone  access 
would  provide  non-members  with  voice 
acxess  to  the  very  point  of  the  trade  and 
undermine  investors'  belief  in  the 
integrity  and  fairness  of  the  market. 

In  its  letter  the  Exchange  also 
specifically  denies  Higgins'  assertion 
that  the  yellow  telephones  can  be  used 
to  conference  directly  with  non-member 
cintomers  located  off-floor.  The 
Exchange  states  that  the  telephones  can 
be  used  by  members  on  the  floor  only  to 
communicate  with  persons  inside  the 
exchange  and  that  the  telephones  are 
generally  used  by  members  to 
communicate  with  the  clerk  in  their 
booth  space  in  order  to  pick  up  orders, 
receive  corrections,  or  perform  other 
such  functions.  The  NYSE  further  states 
that  it  has  no  intention  to  permitting  the 
yellow  telephones  to  be  used  for 
anything  more  than  commimication  with 
member's  booth  spaces. 

In  response  to  the  NYSE's  September 
10th  letter.  Higgins  submitted  a  second 
comment  letter,  dated  October  7. 1987. 
Higgins  argues  that  in  the  NYSE's 
September  10th  letter  the  Exchange 
concedes  that  the  proposed  prohibition 
on  the  use  of  portable  telephones  has  an 
anti-competitive  effect  and  that,  on  the 
basis  of  this  concession,  the  proposed 
rule  should  be  disai^roved  by  the 
Commission  for  failure  to  meet  the 
requirements  of  the  Act  Higgins'  letter 
also  jeaaaarte  the  aiguments  previously 
advanced  in  his  July  30th  letter  opposing 
the  proposed  NYSE  ban  on  the  use  of 
portable  telephones,  especially 
concerning  the  effect  that  the  layout  of 


"  In  his  July  30tb  letter  Higgins  also  incorporates 
by  reference  arguments  made  in  briefs  submitted  on 
his  behalf  in  the  previous  administrative 
proceeding. 


members'  booths  on  the  trading  floor 
will  have  on  access  to  trading  crowds. 

Merrill  Lynch,  hi  its  comment  letter, 
takes  a  very  different  view  of  the  NYSE 
proposal  from  that  expressed  by 
Higgins.  First,  the  firm  argues  that  it  is 
not  in  the  public  interest  to  allow  non- 
member  communication  directiy  to  the 
E^ange  floor  because  it  will  not  be 
pMsible  to  accommodate  afl  investors 
who  may  desire  such  access  and  diat 
therefora.  fairness  requires  that  such 
non-memlier  communication  not  be 
permitted.  In  sopport  of  this  view  Merrill 
Lynch  argues  that  direct  voice 
communication  to  the  NYSE  floor 
wouild  be  limited  to  a  few  large 
investors. 

Merrill  Lynch  also  contends  that  the 
limited  sface  of  the  trading  posts  and  tiie 
limited  space  that  would  be  available 
for  equipment  needed  to  accommodate 
non-member  telephone  access  makes  it 
inevitable  that  only  a  fraction  (d  the 
investors  who  might  wish  to  obtain  such 
access  will  be  able  to  do  sa  As  a  result 
of  this,  the  firm  concludes  that  such 
access  will  be  limited  to  a  small  number 
of  major  investors  whose  resources  and 
influence  already  assure  tham  of 
advantages  that  the  average  investor 
does  not  command.  Merrill  Lynch 
believes  that  as  a  consequence,  the 
average  investor  will  receive  the 
impression  that  they  are  at  disadvantage 
to  the  institutions  and  major  investors 
who  are  able  to  receive  and  act  iqion 
information  ahead  of  the  general  public 

Second,  Merrill  Lynch  argues  that,  if 
the  trend  toward  declining  individual 
participation  in  the  market  is 
accelerated  by  the  inequities  in  non- 
member  access,  it  cotild  result  in  greater 
volatility  among  exchange  traded 
securities.  The  firm  contends  that 
individuals,  believing  that  their  interests 
are  being  subordinated  to  institutional 
investors,  could  limit  their  participation 
to  packaged  products,  such  as  mutual 
funds,  and  thereby  further  reduce  the 
steady  flow  of  small  individual  orders 
which  provide  depth  and  liquidity  to  the 
market. 

For  these  reasons,  Merrill  Lynch  urges 
the  Commission  to  prohibit  non-member 
access  altogether,  except  imder 
conditions  that  make  it  available  to  all. 
Should  the  Commission  not  choose  this 
course  of  action,  the  firm  urges,  at  a 
minimum,  that  the  Exchange's  proposed 
restriction  of  such  non-member  access 
to  the  member's  floor  booths  should  be 
approved. 

IV.  IMaciission 

Section  6(b)(5)  of  die  Act  requires  that 
the  rules  of  an  exchange  be  designed  to 
"prevent  fraudulent  and  manipulative 
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acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade.  *  *  *  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open 
market  *  *.*.  and,  in  general  to  protect 
investors  and  the  public 
interest  *  *  *  ."  Section  6(b)(8)  requires 
that  the  rules  of  an  exchange  "not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  (the  Act]."  Section 
llA(a)(l)(C)(ii)  states  the  Congressional 
flnding  that  "it  is  in  the  public  interest 
and  appropriate  for  the  protection  of 
investors  and  the  maintenance'  of  fair 
and  orderly  markets  to 
assure  *  *  *  fair  competition  among 
brokers  and  dealers  *  *  •  ."  For  the 
reasons  set  forth  below,  the  Commission 
has  concluded  that  the  NYSE  proposal  is 
consistent  with  the  requirements  of  the 
Act,  particularly  sections  6(b)(5).  6(b)(8) 
and  llA  (a)(l)(ii).  and  has  determined 
that  the  NYSE's  proposed  rule  change 
should  be  approved. 

First  the  Commission  agrees  with  the 
NYSE's  position  that  member  to  non- 
member  telephone  communication  from 
floor  booths  may  enable  smaller  floor 
broker  firms  to  compete  more  e^ectively 
for  order  flow  and  can  result  in  benefits 
to  investors  by  improving  execution  of 
orders.  Under  the  NYSFs  prior 
unwritten  policy  prohibiting  such 
communication  links,  two-dollar  brokers 
were  economically  dependent  on  orders 
received  by  the  upstairs  offices  of  the 
larger  member  firm  that  were  then 
distributed  to  the  various  floor  brokers 
for  execution.  With  telephone  linkages 
to  customers  bom  their  floor  booths, 
small  floor  brokers  will  be  able  to 
negotiate  more  effectivley  for  direct 
institutional  order  flow.  The  enhanced 
equality  among  the  various  floor  brokers 
in  the  competition  for  customer  orders 
could  result  in  a  downward  pressure  on 
commission  rates,  as  well  as 
competition,  in  terms  of  services  offered 
to  customers,  between  two-dollar 
brokers  on  the  floor  and  the  larger  Arms 
with  upstairs  oflfices. 

The  Commission  appreciates  the 
concerns  expressed  by  Merrill  Lynch 
that  only  a  limited  number  of  investors 
would  have  the  opportunity  to 
communicate  directly  with  a  member  on 
the  Exchange  floor,  and  that  those 
investors  with  direct  access  to  the  floor 
might  again  an  occasional  advantage 
over  other  investors  who  do  not  have 
such  direct  communications  access.  This 
inequality,  however,  will  continue  to 
exist  whether  or  not  members  can 
establish  direct  telephone  links  with 
customers  from  their  booths  or  are 
forced  to  use  their  upstairs  office  as  an 
intermediary.  The  NYSE  proposal 


merely  makes  customer  access  more 
efficient.  Thus,  the  additional  time  and 
place  advantage  accruing  to  institutional 
investors  bom  the  NYSE  proposal  is 
slight  compared  to  the  significant 
benefits  to  this  market  in  terms  of 
increased  competition.  Further,  broker- 
dealers  regularly  provide  various 
services  to  customers  based  upon  an 
ability  to  pay  for  the  services  (e.q.. 
research,  transmission  of  quotation 
information),  and  such  services  may  be  ■ 
deemed  to  provide  an  advantage  to 
those  who  receive  them.  The 
Commission  does  not  believe  that  direct 
access  to  floor  booths  will  supply 
institutional  customers  with  such  an 
increased  additional  advantage  so  as  to 
impugn  seriously  the  perception  of  fair 
access  to  the  NYSE. 

Based  on  the  above,  the  Conunission 
concludes  that  the  Exchange's  proposal 
to  permit  members  to  communicate  from 
their  floor  booths  with  members  located 
off-floor  is  reasonable  and  is  consistent 
with  the  requirememts  of  sections 
6(b)(5),  6(b)(8)  and  llA(a)(l)(C)(ii)  of  the 
Act. 

TheJNYSE's  proposed  Rule  36.20  also 
would  prohibit  members  from  using 
portable  telephones  on  the  Exchange 
floor.*"  As  noted  above,  in  its  filing  the 
NYSE  states  that  use  of  portable 
telephones  would  allow  members  to 
conununicate  directly  with  non-member 
customers  from  the  trading  crowd, 
thereby  providing  the  non-member  with 
access  to  the  very  point  of  the  trade.  The 
Exchange  contends  that,  while  this  type 
of  communications  link  could  benefit 
some  limited  number  of  non-member 
customers,  the  vast  majority  of 
customers  would  be  disadvantaged  by 
their  lack  of  access  to  the  point  of  the 
trade.  The  NYSE  believes  that 
customers  justifiably  could  feel  they 
have  been  unfairly  treated  and 
discriminated  against,  and  thus  lose 
confidence  in  the  basic  integrity  of  the 
Exchange's  market. 

The  Commisson  agrees  with  the 
NYSE's  contention  that  use  of  a  portable 
telephone  in  the  trading  crowd  is 
different  from  use  of  a  booth  phone.  The 
ability  of  a  customer  to  communicate 
direcUy  with  a  broker  in  the  trading 
crowd  would  provide  a  significant  time 
and  place  advantage  to  the  customer, 
who  invariably  will  be  a  large  or 
institutional  customer.  Unlike  the 
smaller  advantage  accruing  from  access 
to  floor  booths,  such  a  large  advantage 
to  a  relatively  few  large  institutions 
could  create  a  perception  of  unfairness 
or  inequality.  As  the  Merrill  Lynch  letter 


indicates,  the  NYSE  has  a  legitimate      ' 
concern  that  this  perception  could  result 
in  less  orders  bom  small  investors   . 
which  could  hurt  liquidity  in  its 
marketplace. 

The  Commission  does  not  agree  «vith 
Higgins'  claim  that,  in  terms  of  providing 
non-members  with  access  to  the  trading 
floor,  there  is  no  reasonable  basis  for 
distinguishing  between  a  member's 
abiUty  to  conununicate  with  non- 
member  customers  from  the  trading 
crowd  by  using  a  portable  telephone 
and  conununication  with  non-member 
customers  from  a  telephone  in  a  floor 
booth  near  the  trading  crowd.  There  is  a 
marked  difference  in  being  near  a 
trading  crowd  versus  actually  in  a 
crowd.  Orders  can  be  executed  only  at 
the  specialist  post,  not  simply  near  it. 
New  bids  and  offers  can  be  entered  only 
in  the  crowd,  not  simply  near  it.  Aside 
from  the  ability  to  enter  and  execute 
orders,  actual  crowd  presence  could 
enhance  substantially  the  ability  to  hear 
competing  bids  and  offers  as  well  as 
discover  other  market  information.  >^ 

The  Commission  does  not  agree  with 
Higgins'  contention  that  the  proposed 
NYSE  rule  will  impose  an  uimecessary 
or  inappropriate  competitive  burden  on 
floor  brokers.  First,  while  some  members 
and  member  organizations  may  have  a 
limited  advantage  due  to  the  proximity 
of  their  floor  booths  to  the  trading 
crowd,  we  believe  this  advantage  is 
both  transitory  and  minor.  The  NYSE 
contends  that  the  size  of  the  trading 
crowd  around  a  particular  trading  post 
will  vary  significantly  and  unpredictably 
from  day  to  day.  This  severely  limits  the 
ability  of  a  member  to  communicate 
with  non-member  customers  and 
execute  orders  in  the  trading  crowd 
bom  his  booth  telephone  on  any  regular 
basis.  Second,  while  it  is  clear  that 
under  any  system  for  the  allocation  of 
booth  space  on  the  NYSE  floor  some 
members  or  member  organizations  will 
end  up  closer  to  a  given  trading  post 
than  other  members,  the  proximity  of  a 
member  to  one  trading  post  inevitably 
will  place  that  member  further  away 
from  the  trading  posts  for  other  stocks  in 
which  he  may  also  wish  to  trade. 

Further,  we  note  that  the  yellow 
telephones  near  the  trading  crowds  help 
to  reduce  whatever  slight  competitive 
advantage  a  particular  member  might 
have  because  his  booth  is  located  close 
to  an  important  trading  post.  The  yellow 
telephones  permit  floor  brokers  to 
communicate  ivith  their  trading  booths 
from  near  the  trading  crowd.  As  noted  in 


'*  As  noted  previously,  if  approved,  this  provision 
would  prohibit  Higgins  from  using  his  portable 
telephone  on  the  Exchange  floor. 


' '  For  example,  if  a  specialist  displays  an 
electronic  order  book,  it  may  be  impossible  to  view 
the  book  outside  of  the  trading  crowd. 


the  NYSE'sj  September  10th  letter,  the 
yellow  tele  nones  on  ttw  floor  were 
installed  by  ithe  Exchange  for  the 
speciflc  pni  teae  of  provkling  members 
the  capabil  i^  to  communicate  with  their 
booths  to  receive  orders,  while  aUawiog 
them  to  reQiain  in  the  area  of  the 
particular  ^ding  post  they  are  working 
from. 

Moreover 4  there  are  other  regulatory 
grounds  upon  which  the  NYSE 
reasonably  can  distinguish  between 
booth  phonQs  and  port^e  phones.  First, 
direct  acceu  to  the  point  of  trade  could 
provide  inmtutional  customers  with  the 
ability  to  "tape  race"  by  executing 
transactioiM  in  the  options  markets  prior 
to  the  publja  dissemination  of  stodc 
price  changts.  The  possiblility  of  this 
occurring  it  enhanced  by  the  fact  that 
portable  telephones  could  be  used  by 
customers  t^  listen  to  the  trading  crowd 
activity  onJA  continuous  basis.  Second, 
upstairs  fiiliis  might  be  forced  to 
respond  tojlhe  competitive  advantages 
enfoyed  by*  persons  employing  portable 
phones  byjaquipping  thieir  floor  brokers 
widi  portaUe  phones  to  provide 
continuing  neports  from  active  crowds. 
The  resultinig  increased  trading  crowds 
have  the  potential  to  create  su^tantial 
congestionj^n  the  floor  of  Uie  exchange 
and  substantially  decrease  the  4 

efficiency  n  the  exchange's  toding 
system.      1 , 

Nevertheless,  the  Commission 
believes  tbM  approval  of  the  NYSE's 
proposed  l^n  on  portable  telephones  is 
a  dose  quci^on  which  involves 
carefully  MJ^ighing  the  competitive  effect 
of  the  proposal  versus  the  regulatory 
beneflts  sought  to  be  achieved  by  the 
proposal.  *^^thpugh,  as  discussed 
above,  the  INYSE  has  outlined 
reasonable  Concerns  for  proposing  this 
ban,  the  Cdtnmission  also  recognizes 
that  valid  arguments  can  be  made  as  to 
the  benefits  of  permitting  portable 
telephones  on  a  trading  floor.  Section 
6(b)(8],  however,  does  not  require  the 
Commissitm  to  determine  that  an 
exchange*!  broposed  rules  are  the  least 
anti-compc  «tive  manner  of  achieving  a 
regulatory  libjective.  Rather,  the  Act 
simply  req^res  the  Commission  to 
weigh  the  i^rapetitive  inqiact  of  a  rule 
and  make  4^>ecific  findings  as  to  the 
justifkatian  of  any  limitation  or 
restraint  01  bompetition  that  would  be 
involved'?  In  the  Commission's  view. 
the  proposed  NYSE  prohibition  on  the 
use  of  portable  telephones  on  the 
Exchange  Qbor  constitutes  a  reasonable 
response  b  y|  the  NYSE  to  its  regulatory 


■  *  See  Cleownf  v.  SecurithM  and  Exchange 
CommiK-on.  04 F^  B41  (7th  Cir.  19S2). 

>•  See  S.  R^  No.  94-76. 94d(  Cong.,  Isl  Seas..  13 
(1873). 


concerns,  discussed  above,  associated 
with  the  use  of  portable  telephones  on 
the  floor.  «nd  thus  is  consistent  witii 
sections  6(bHS)  and  6(b)(B)  of  the  Act 

The  Commission  notes  that,  unlike  its 
review  of  the  NYSE's  actions  in  the 
administrative  proceeding  leading  to  the 
May  6  order,  the  current  proceediiig 
involves  a  proposed  rule  which  reflects 
the  considered  fudgment  of  the  NYSE 
reg£utling  the  attributes  of  EXcJiange 
membership  and  the  organization  of  its 
trading  floor.  Absent  more  compelling 
evidence  <A  an  adverse  competitive 
effect,  the  Ccnnmission  is  unwilling  to 
disturb  an  Exchange  decision  regarding 
such  a  specific  regulation  of  die 
organization  of  its  trading  floor.'** 

It  should  also  be  understood, 
however,  diat  the  NYSFs  decision  to 
prohibit  the  use  of  portable  telephones 
on  the  floor  is  not  die  only  approach 
that  could  be  consistent  with  the 
requirements  of  the  Act  This  order  does 
not  foreclose  an  exchange  from  devising 
a  program  that  would  permit  the  use  of 
portable  telephones." 

As  discussed  above,  the  NYSE  also 
h^s  proposed  a  provision  in  the 
proposed  rule  (Rule  30.30]  that  would 
permit  a  specialist  luiit  to  maintain  a 
telephone  line  at  its  trading  post  on  the 
Exchange  floor  enabling  it  to 
comnnmicate  with  its  off-floor  offices  or 
with  4ie  off-floor  offices  of  its  clearing 
firm.  Tills  provision  would  prohibit  the 
specialist  unit  bom  using  the  telephone 
to  transmit  to  the  floor  orders  for  the 
purchase  or  sale  of  securities. 

Tlie  NYSE,  in  its  filing,  describes  this 
provision  as  a  codification  of  current 
NYSE  policy.  The  Commission  believes 
that  it  is  reasonable  to  permit  specialist 
units  to  communicate  bom  the  Exchange 
floor  with  their  off-floor  office  or 
clearing  firm.  By  allowing  such 
necessary  communication  links,  the 
Exchange  is  enabling  specialist  units  to 
perform  their  important  function  more 
effectively  on  the  NYSE  floor.  This  is 
consistent  with  section  6(b)(5),  in  that  it 
will  facilitate  transactions  in  securities. 

Similarly,  the  Commission  believes 
that  the  NYSE's  proposed  prohibition 
against  the  use  of  such  communication 
links  to  transmit  to  the  floor  orders  for 
the  purchase  or  sale  of  securities  is 
reasonable  in  view  of  the  crucial  role 
specialists  have  in  maintaining  the 


*"  We  also  note  that  consistent  with  the 
Commission's  May  6  order,  supra  note  3,  other 
types  of  access  that  are  not  specifically  prohibited 
by  NYSE  rules  would  be  permitted. 

**  The  Commission'*  weighing  of  an  SRO's 
considered  judgment  ooncaniing  the  impact  in  its 
marketplace  of  a  stnictnral  change  is  consistent 
with  previous  actions  of  the  Commission.  See.  e.g.. 
Securities  Exchange  Act  Release  No.  23788, 
November  3. 19S6.  SI  FR  41183. 


stability  of  the  mnlc^  To  the  extent 
that  portable  telqihones  would  provide 
an  informational  advantage  to  large 
customers,  specialist  telephone  access 
would  create  an  even  greater 
informational  inequality.  The 
Commission  notes  that  none  of  the 
commentators  were  critical  of  this 
portion  of  the  NYSE  proposal  and  none 
of  the  commentators  suggested  that  this 
provision  would  impose  an  unnecessary 
or  inappropriate  conq;>etitive  burden  on 
specialist  units  in  conflict  with  the 
requirements  of  section  6(bH8)  of  the 
Act. 

In  view  of  the  above  the  Commission 
concludes  that  die  NYSE's  proposed 
Rule  30.30  is  reasonaUe  and  is 
consistent  with  the  requirements  of  the 
Act,  particulariy  section  6(b)(5),  6(b)(6) 
andllA(aHl)(C)(ii). 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  die  Act  that  the 
proposed  rule  change  is  approved. 

By  the  CoRunissioa.  A  separate  concurring 
opinion  by  Conunissioner  Gnuidfest  will  be 
published  in  Release  Na  34-25842A. 

Dated:  )une  23. 198B. 
JonathaB  G.  Kats. 
Secretary. 
(FR  Doc.  88-14610  Filed  8-28-88: 8:45  am] 
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[Release  No.  34-25841;  File  No.  SR-OCC- 
87-24] 

Self-Regutartory  Organizations, 
Options  Clearing  Corp^  Order  Granting 
Approval  to  a  Proposed  Rule  Change 

On  December  31, 1987,  the  Options 
Clearing  Coiporation  ("OCC")  filed  a 
proposed  rule  change  with  the 
Commission  imder  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
Tlie  proposal  makes  permanent  a 
temporary  rule  that  enables  OCC  to 
waive  clearing  member  margin 
requirements  in  certain  circumstances.' 
Notice  of  the  proposal  appeared  in  the 
Federal  Renter  on  March  11, 1988.*  No 
comments  were  received.  On  March  16, 
1988,  and  )une  22.  ig|3,  OCC  filed 
amendments  to  the  proposal,  lliis  Order 
approves  the  amended  proposal. 


■  To  enable  OCC  to  respond  to  extraordinary 
market  conditions  in  October  1987.  the  Commission 
approved,  on  a  temporary,  accelerated  basis,  a  rule 
change  aubstantially  in  the  form  of  the  proposed 
rule  change.  See  Securities  Exchange  Act  Release 
No.  2S0Se  (October  23. 1987).  52  FR  41645.  See  also 
Securities  Exchange  Act  Release  No.  25419  (March 
4. 1988),  53  FR  7996.  extending  the  effectiveness  of 
the  rule  through  May  1908. 

■Securities  Exchange  Act  Release  No.  25420 
(March  4. 1B88),  53  FR  7996. 
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L  Description  of  die  noposal 

The  proposal  makes  permanent  OCC 
Rule  609A  dealing  with  clearing  member 
margin  requirements,  which,  by  its 
terms,  expired  on  May  31, 1988.  Rule 
609A  authorizes  the  Chairman  or  the 
President  of  OCC  to  waive,  in  whole  or 
in  part,  conditionally  or  unconditionally, 
any  deposit  of  margin  that  would 
otherwise  be  required  to  be  made  by 
any  clearing  member  in  any  account  at 
any  time  during  any  business  day.'  Such 
a  waiver  must  be  based  upon  a 
determination  that  it:  (1]  Is  advisable  in 
the  interest  of  maintaining  fair  and  i 

orderly  markets  or  is  otherwise 
advisable  in  the  public  interest  and  for 
the  protection  of  investors,  and  (2)  is 
consistent  with  maintaining  the 
financial  integrity  of  OCC 

Currently,  Rule  609A  subjects  OCC  to 
certain  requirements.  Specifically,  the 
rule  requires  OCC  staff  to  consult  with 
Commission  staff  before  granting  a 
waiver  and,  after  granting  a  waiver,  to 
make  and  keep  a  record  of  action  taken 
under  the  rule.  The  proposal  replaces 
the  prior  consultation  requirement  with 
the  requirement  that  OCC's  Chairman  or 
President  use  his  best  efforts  to  consult 
with  the  Commission  staff  prior  to 
taking  action  under  the  rule.  In  the  event 
the  Chairman  or  President  is  unable  to 
accomplish  prior  consultation,  he  would 
advise  the  Commission,  as  soon  as 
practicable,  after  any  waiver  was 
granted.  The  proposal  retains  the 
requirement  in  Rule  609A  that  OCC 
maintain  with  its  corporate  records  a 
record  of  any  action  taken  under  the 
rule. 

On  March  16, 1988.  and  June  22. 1988, 
OCC  amended  the  proposal.  In  addition 
to  requiring  OCCs  Chairman  or 
President  to  use  his  best  efforts  to 
consult  with  the  Commission  prior  to 
taking  action  under  the  rule,  the 
amendment  requires  OCC  to  advise  the 
Conunission  and  OCC's  board  of 
directors,  in  writing,  of  any  action  taken 
and  the  reasons  therefore  as  soon  as 
practicable  after  the  action  is  taken. 
Additionally,  at  the  request  of 
Conmiission  staff,  OCC  amended  the 
standard  for  applyug  the  rule,  replacing 
the  conjunction  "o^  with  the 
conjunction  "and." 

n.  OCC's  Rationale  for  the  Proposal 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  section  17A  of  the 
Act.  OCC  states  in  its  filing  that  the 
proposed  rule  change  serves  the  public 


interest  and  the  protection  of  investors 
by  providing  OCC  needed  Hexibility  in 
dealing  with  extraordinary  market 
conditions. 

ni.  Discussion 

The  Commission  believes  the 
proposal,  as  amended,  is  consistent  with 
the  Act  As  discussed  below,  the 
Commission  believes  the  proposal 
provides  OCC  management  the 
flexibility  to  deal  with  extraordinary 
market  conditions.  The  Commission  also 
believes  that  the  proposal  is  consistent 
with  OCCs  obligations  to  safeguard 
funds  and  securities  and  to  maintain 
appropriate  financial  responsibility 
standards. 

The  Commission  agrees  that  it  is 
appropriate  for  OCC  to  be  able  to  adjust 
its  formulas  for  calculating  margin 
requirements,  either  with  respect  to 
particular  clearing  members  or 
generally,  to  help  assure  necessary 
liquidity  in  extraordinary  market 
circumstances.  For  example,  the 
Commission  notes  that  OCC's  margin 
formulas  reduce  the  market  value  of 
unsegregated  long  options  positions  for 
maigin  credit  purposes.  Those 
reductions  could  be  unnecessarily  large 
in  extraordinary  circumstances  and 
when  applied  to  deep-in-the-money 
options  with  substantial  intrinsic  value, 
thus  adversely  affecting  the  liquidity  of 
OCC  clearing  members.  Also,  during 
October  1987,  at  least  one  OCC  clearing 
member  held  options  and  futures 
positions  in  the  nature  of  intermaricet 
hedges  at  OCC  and  its  futures  clearing 
organization  subsidiary,  the  Intermaricet 
Clearing  Corporation  ("ICC"),  such  that 
losses  in  one  market  would  be  offset  by 
gains  in  other  markets.  The  Commission 
recognized  that,  although  certain 
"positions  created  exposure  and  margin 
requirements,  other  positions  provided 
economic  justification  for  reduced 
margin  as  long  as  the  hedge  was 
maintained,  llie  Commission^also 
recognized  that  a  situation  could  arise 
where,  because  of  the  size  and  nature  of 
a  clearing  member's  positions, 
marketwide  disruption  could  result  if  the 
positions  were  liquidated,  llierefore.  the 
Commi8.sion  granted  OCC  temporary, 
accelerated  approval  of  Rule  609AQ.* 

The  Corjnission  believes  permanent 
approval  of  ttie  proposal  provides  OCC 
management  needed  flexibility  to  deal 
with  extraordinary  maricet  conditions 
while  maintaining  OCC's  obligations  to 


'The  tern  "waive"  includes,  but  is  not  limited  la 
adjustments  or  modifications  to  OCC's  formulas  for 
calculating  margin  requirements. 


*  OCC  used  this  authority  during  the  market 
break  to  relieve  a  clearing  member  with  intermarkel 
hedge  positions  of  certain  OCC  margin 
requirements.  OCC  thereafter  entered  into  an 
agreement  with  the  clearing  member  whereby  the 
member  agreed  that  OCC  ONild  transfer  funds 
between  its  OCC  and  ICC  bank  accounts. 


safeguard  securities  and  funds.  The 
Commission  notes  that  OCC's  authority ' 
imder  Rule  e09A  is  restricted  to  the 
Chairman  or  President  of  OCC. 
Moreover,  any  action  under  the  rule 
must  be  based  upon  a  determination 
that  it  is  advisable  in  the  interest  of 
maintaining  fair  and  orderly  markets, 
the  public  interest  and  for  the  protection 
of  investors,  and  is  consistent  with 
maintaining  the  financial  integrity  of 
OCC. 

In  this  regard,  the  Commission  would 
emphasize  that  it  expects  this  authority 
to  be  exercised  only  in  extraordinary 
circumstances  such  as  experienced 
during  October  of  1987  and  only  then, 
whenever  practicable,  w(U)  prior 
consultation  of  the  Commission's  staff. 
As  a  matter  of  routine,  the  Commission 
expects  that  OCC  will  follow  its  regular 
procedures  and  require  its  members  to 
post  additional  margin  as  required  by 
OCC  rules  or,  if  OCC  determines  those 
rules  require  excessive  margin,  amend 
its  rules  to  reduce  its  margin 
requirements.'  Thus,  the  Commission 
does  not  believe  that  Rule  e09A 
authorizes  OCC  to  "waive"  its  margin 
rules  simply  because  a  particular  firm  or 
group  of  firms  might  encounter  an 
inoonvenient  or,  in  OCC's  views, 
unnecessary  margin  call.  Rather,  the 
Commission  believes  that  the  term 
"extraordinary"  in  the  context  of  Rule 
609A  envisions  a  situation  where  the 
very  act  of  calling  for  additional  margin,, 
in  view  of  market  circumstances,  might 
put  significantly  greater  immediate 
pressure  on  the  clearing  member  and, 
thereby,  OCC. 

The  Commission  further  believes  that 
the  required  written  report  to  the 
Commission  stating  the  action  taken  and 
the  reasons  therefore,  and  the  corporate 
record  that  OCC  is  requireid  to  prepare 
and  maintain,  should  help  to  assure 
consideration  of  all  appropriate  factors 
including  clearing  member  liquidity, 
equitable  treatment  of  clearing 
members,  andOCC's  obligation  to    ' 
safeguard  securities  and  funds. 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  OCC's  proposed 
nde  change  is  consistent  with  the  Act 
and.  in  particular,  with  Section  17A  of 
the  Act. 

Accordingly,  It  la  Therefore  Ordered, 
under  section  19(b)(2)  of  the  Act,  that 
the  amended  proposal  (File  No.  SR- 
OC&-67-24)  be,  and  hereby  is. 


*  In  other  words,  the  Commission  expects  OCC  to 
follow  normal  rule  amendment  procedures  when  It 
determines  to  reduce  its  margin  requirements  and 
not  use  Rule  809A  authority  as  a  substitute  for  rule 
amendments. 
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approved.  e  I  ective  May  31. 1988,  nunc 
pro  tunc 

For  tbe  Convnisslon.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.        i 

Dated:  )um  p,  18B8. 
lanathan  G.  I  ilz. 

Secretary. 

[FR  Doc.  as-l  4ll  FUed  6-C8-88: 6:45  am] 
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'for  fleMfin0  on 
lof  NonulMiy 
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I  South  West  Corporation 
jistered  holding  company, 
'  owned  nonuUlity 
JW  Credit.  Inc.  rCBW 
San  Jacinto  Street  Dallas, 


Central  ai 
("CSW").  a] 
and  its  wlio 
subsidiary,  I 
Credit"). ; 

Texas  7520^,j  have  filed  an  application- 
declaration^  fes  amended,  pursuant  to 
sections  6. 7, 9(a).  10  and  12(b)  of  the 
Pubhc  Utility  Holding  Company  Act  of 
1935  ("Acf'f  Euid  Rules  45  and  50(a)(S) 
theretuider.ji  i  notice  of  the  filing  of  this 
application-iaeclaration  was  issued  by 
the  Commiaaion  on  June  18. 1987  (HCAR 
No.  24415).  No  requests  for  a  hearing 
were  received.  Three  comment  letters  in 
support  of  thto  applic9tionHdecI«ration 
were  filed  with  the  donunission  by 
representedyes  of  National  Fuel  Gas 
Company,  T|e  Colombia  Gas  Company. 
Inc.  and  American  Qectric  Power 
Company,  efich  a  registered  holding 
company  wider  the  Act. 

By  order  iteted  July  19, 1985  (HCAR 
No.  23767),  tie  C(Hnmis8ion  authorized 
CSW  to  org^ize  and  acquire  CSW 
Credit,  a  corporation  created  to  factor 
accounts  receivable  of  the  CSW  electric- 
utiHty  companies.  To  finance  the 
operations  ^f  CSW  Credit  through 

,1986.  CSW  was  authorized 
'investments  in  CSW 
lunt  up  to  $80  million, 
it  was  authorized  to  . 
borrow  up  tb  $320  million. 

Sub8equ«tly.4>y  order  dated  July  31, 
1986  (HCAI^  No.  24157)  ("1986  Order"), 
the  Commi^on  authorized  CSW  Credit 
to  expand  ib  factoring  activities  to 
include  the  nirchase  of  receivables  of 
electric  utilities  not  associated  with  the 
CS\N  systei^  CSW  Credit  was  to  limit 
its  acquisitioh  of  receivables  fiom 
nonassocia^  utilities  so  that  the 
average  amount  of  such  nonassociate 


December 
tomakeeqi 
Credit  jn 
and  CSW 


utility  receivables  for  the  preceding 
twelve-month  period  outotanding  as  of   . 
the  end  of  any  calendar  month  would  be 
less  than  the  average  amoiJipt  of 
receivables  acquired  from  CSW 
associate  companies  outstanding  as  of 
the  end  of  each  calendar  mon  A  during  . 
the  preceding  twelve-month  period.  To 
finance  these  expanded  activities 
through  December  31, 11168.  CSW  was 
authorized  to  make  additional  equity 
investments  of  up  to  $40  million  in  CSW 
Credit,  through  either  capital 
contributions  Or  the  acquisition  of 
common  stock  of  CSW  Credit;  and  CSW 
Credit  was  authorized  to  sell  to  CSW  up 
to  $40  million  of  its  conunon  stock  and 
to  borrow  up  to  an  additional  $160 
million,  pursuant  to  bank  lines  of  credit 
or  Ihrou^  the  issuance  of  commercial 
paper. 

By  supplemental  order  dated  Februar>' 
8, 1968  (HCAR  No.  24575).  CSW  Credit 
was  authorized  also  to  factor  accounts 
receivable  of  nonassociate  gas  utilities, 
within  the  limitation  contained  in  the 
1986  Order.  To  finance  its  activities 
tfirough  December  31, 1989.  CSW  Credit 
was  authorized  to  borrow  up  to  $320 
miUioji  ^oA  $304  niiUion  to  factor 
assodate  and  nonassociate  receivables, 
respectively,  and  CSW  was  authorized 
to  make  equity  hivestments  in  CSW 
Credit  of  up  to  $80  million  and  $76 
million  in  connection  with  factoring  of 
associate  and  nonassociate  receivables, 
respectively. 

In  their  amended  application- 
dedaraticm.  CSW  and  CSW  Credit  now 
request  the  removal  of  the  limitation  of 
the  1988  Order  upon  the  factoring  by 
CSW  Cred)  t  of  rece?  vables  of 
nonassodcte  electric  and  gas  utilities. 
To  finance  these  expanded  activities 
through  December^l,  1989,  CSW 
proposes  to  make  an  additional  equity 
investment  of  $34  million  in  CSW  Credit 
for  a  total  of  $190  million.  CSW  Credit 
seeks  acthprity  to  borrow  an  additional 
$286  million,  pursuant  to  bank  lines  of 
credil  or  through  the  issuance  of 
commerdal  paper,  for  a  total  of  $910 
miHion. 

It  appesrrs  to  the  Commission  that  it  is 
appropriate  in  dte  public  interest  that  a 
hearing  be  held  with  respect  to  the  ' 
proposed  transaction.  Accordingly,' 

//  is  Ordereii,  pursuant  to  Section  19 
of  the  Acti  that  a  hearing  on  the 
application-declaration  under  the 
applicable  provisions  of  the  Act  and  the 
Rides  of  the  Commission  be  held  at  a 
time  and  place  to  be  fixed  by  further 

order,  as  provided  by  Rule  6  of  the 

Commission's  Rules  of  Practice  (17  CFR 
201.6),  and  that  an  Administrative  Law 


Judge,  to  be  designated  b)'  further  order, 
preside  «t  the  hearing.  Any  person,  other. 
Uiaa  C8W  Crodit  and  CSW,  who  desires 
to  bie  heard  or  wdio  otherwise  wishes  to 
partidpate  in  the  proceeding  is  directed 
to  file  with  the  Secretuy  of  ths 
Coounission.  on  or  before  July  22, 1988 
an  application  asjirovided  by  Rule  9  of 
the  Commission's  Rules  of  Practice  (17 
CFR  201.9).  setting^forth  the  nature  and 
extent  of  such  person's  interest  in  the 
proceeding  and  any  issues  deemed  to  be 
raised  by  this  Notice  and  Order  or  by 
the  application-declaration.  A  copy  of 
that  request  shall  be  served  personally 
upon  CSW  Credit  and  CSW  at  the 
address  noted  above,  and  proof  of  such 
service  (by  affidavit  or,  in  the  case  of  an 
attorney  at  law,  by  certificate)  shall  be 
filed  contemporaneously  with  the 
request.  Persons  filing  an  application  to 
participate  or  to  be  heard  wUl  receive 
notice  of  the  date  and  place  of  the 
hearing  vid  any  adjournments  thereof, 
as  well  as  of  other  actions  of  the 
Commission  involving  the  subject  matter 
of  this  proceeding.  .•>;  ■•  \  /   '    ,, 

The  Division  of  Investaient 
Management  has  advised  the 
Commission  thatit  has  examined  the 
application-declaration  and  the 
comment  letters  received  by  the 
Commission,  and  that,  upon  the  basis 
thereof,  the  following  question  is 
presented  for  consideration,  without 
prejudice  to  the  Commission's  specifying 
additional  matters  and  questions  upon 
further  examination:  whether  the 
proposed  transaction  would  be 
detrimental  to  the  carrying  out  of  the 
provisions  uf  section  11. 

It  is  Further  Ordered  that  particular 
attention  should  be  given  to  the 
foregoing  question  at  the  hearing. 

//  is  Further  Ordered  that  the  Division 
of  Investment  Management  shall  be  a 
party  to  the  proceeding. 

//  is  Further  Ordered  that  the 
Secretuy  of  the  Commission  shall  give 
notice  of  the  hearing  by  mailing  copies 
of  this  Notice  and  Order  by  certified 
mail  to  CSW  Credit  and  CSW  at  tiie 
address  noted  above,  to  National  Fuel 
Gas  Company,  10  Lafayette  Square, 
Buffalo,  New  York  14203,  to  American 
F.lectrio  Power  Company,  1  Riverside 
Plaza.  Columbus.  Ohio  43215.  and  to 
LeBoeuf,  Lamb,  Leiby  &  MacRae, 
counsel  to  The  Columbia  Gas  Company, 
1333  New  Hampshire  Avenue,  NW., 
Washington.  DC  20036:  that  notice  to  all 
other  persons  be  given  by  publication  of 
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this  Notice  and  Order  in  the  Fadoal 
Registen  that  a  copy  of  this  Nofiee  and 
Order  shall  be  pubUsbed  in  die  "^C 
Docket":  and  that  an  announcement  of 
the  hearing  shall  be  inditded  in  the 
"SEC  News  Digest" 

By  the  Commission, 
{onathan  G.  Katz; 
Secretary. 

Dated:  Iiine  23. 1988. 
(FR  Doc  88-14647  Fiied  8-28-88: 8^*5  am} 


SMALL  BUSINESS  AOMNISTRATION 
bitsfssl  Rates 

The  interest  rate  on  Section  7(a)  &naill 
Business  Administration  direct  loans  (as 
amended  by  Pub.  L.  S7-35)  and  the  SEA 
share  of  immediate  participation  loans 
is  ten  (10)  percent  for  the  fiscal  quarter 
beginning  )nly  1, 1988. 

On  a  quarterly  basis,  the  SmaU 
Business  Administration  also  publishes 
an  interest  rate  called  the  optional  "peg" 
rate  (13  CFR  122.8-4  (d)).  This  rate  is  a 
weighted  average  cost  of  money  to  the 


government  for  maturities  similar  to  the 
average  SBA  loan.  This  rate  may  be 
used  as  a  base  rate  forguarantMd 
fluctuating  interest  rate  SBA  bans.  For 
the  July-September  qnarter  of  1968.  this 
rate  wiU  be  «^t  and  three-quarters 
(8%)  pcvoent 
Edwaid  |.  Myscsan. 

Deputy  Associate  Administrator  for  Fiitaace 
and  hnresiment 

[FR  Doc.  88-14878  Filed  e-2S-«8;  8:45  am) 
BiujNe  cooc  ens-ot-ii 

Refliow  BC  AAtvlsory  Council  PtiMto 


The  US.  Small  Business 
Administration  Region  DC  Advisory 
Council  located  in  the  geographical  area 
of  San  Diego,  will  hold  a  public  meeting 
at  KkOO  a-m..  on  Tuesday,  July  19, 1988, 
in  the  Federal  Beihling,  Room  2-S-14. 
880  Front  Street.  San  Diego,  Califomta. 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  Bie  US. 
Small  Business  Adninistnition,  or 
others  present 

For  furth«-  information,  write  or  call 
George  P.  Oiandler.  Jr..  District  Director, 
VS.  Small  Business  Administration,  880 


FMnt  Street.  Suite  4-S-2Q..  San  Diego, 
CaHfomia  92188  -  (819)  557-7252. 
June  24. 1M8. 

)eaaM.Nuisk. 

Director,  Office  of  Advisory  Comtcib. 
(FR  Doc  88-14675  Filed  6-38-88;  a:46aaij 
BlUJNa  COOC  M2S-01-M 

[AppOcstion  Na  05/0S-S206] 

AppHeaMon  for  Ueanpa  To  Operals  i 

aSmaar    ' 


Groups,  Inc. 

Notice  is  hereby  given  that  aa 
application  baa  been  filed  «nth  the 
Small  Business  Admioistrstion  pursuant 
to  S  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1988))  by  Continental 
Investment  Groups,  Inc.  (Continental), 
18530  West  ten  Mile  Road.  SouthfieU. 
Michigan  48075  for  a  license  to  operate 
as  a  small  business  investipent  company 
(SmC)  under  the  SmaQ  BiSlDess 
Investment  Act  of  1968  (the  Act),  as 
amended  (15  U.S.a  661  et  seq.). 

The  proposed  officers,  dirm^ors  and 
shareholders  of  the  Applicant  ere  as 
follows: 


Name 


Petef  AUx>.  3630  StxOtx  Commerce  Road.  Watted  take.  Michigan  48068.. 
Tiraothy  Tayfcx.  9938  RuHand.  Oetrotl.  Micrngan  48227 _ 


James  i.  Hetn.  M31  West  Lahe  Ortxe.  WaSad  Lake.  Mictiigan  48088.. 

Kaiim  Saraia.  25091  Friar  Lane.  SoutMeM,  Michigan  48034 

Mark  Abbo.  2394  Kettte,  Troy.  MkMgan  48083..- _.. 


Titia  or  relationsNp 


PrasklaM  and  Director 

Traasurer  8  Vice  President.  Oirador 

and  Manager. 
Oirscior„ ^ .- 


Director^ 
Oifector_ 


of 


14.5  percent    ^i 
2.37S  percent 

8.5  percent, 
as  percent 


The  Applicant  Continental  a 
Michigan  Corporation,  will  begin 
operations  with  $1,050/100  paid  in 
capital  and  paid  in  surplus.  Continental 
will  conduct  its  activities  primarily  hi 
the  State  (^  Michigan  but  will  consider 
investments  in  businesses  in  other  areas 
in  the  United  States. 

As  an  SBIC  licensed  to  operate  under 
section  301(d)  of  the  Small  Business 
Investment  Act  of  1966.  as  amended,  the 
Applicant  will  provide  financial  and 
management  assistance  solely  to  small 
business  concerns  which  will  contribute 
to  a  well-balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
fair  enterprise  system  is  hampered 
because  of  social  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideraticm  of  the  application  include 
the  general  business  reputation  and 


character  of  the  proposed  owmers  and 
management  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management 
including  profitability  and  financial 
soundness  ui  accordance  with  ^te  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment  SmaU  Business 
Administration.  1441 L  Street  NW., 
Washington.  DC  2041& 

A  copy  of  the  Notice  will  be  puUished 
in  a  newspaper  of  general  drculation  in 
the  Sonthfield,  Michigan,  area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  saoit  SmaH  Business    . 
Investment  Companies) 


Dated:  June  20. 1988. 

Robert  G.  UoeiMny, 

Deputy  Assodate  Administrator  for 
Investment 

[FR  Doc  88-14677  Fded  6-28-88: 8:45  am] 

BiuJNQ  COOC  aoa&4i-« 

DEPARTMENT  OF  TRANSPORTATION 

Office  Of  ttw  Sacratary 

[Order  •8-«-33) 

FKnaaa  Oatarmination  of  Air 
Southaiat.  ine.:  CoMMnular  Air  Carrier 


AOCNev:  Deportment  oi  Transportation. 

action:  Notice  of  commuter  air  carrier  ' 
fltness  determination. 

SUMMARV:  The  Deportment  of 
Transportation  is  priqiosiiv  to  find  that 
Air  Southeast  Inc.  is  fit  wilUng  and  able 
to  provide  commuter  air  service  under 


^•. 
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Act. 


section  419(it)(2)  of  the  Federal  Aviation      (Ordwr  g|-6-»;  Docket  4S3M] 

CI.  I         -  ■  ■     • 

ResptmsM:  Ail  interested  persons 
ngto-t^ai 


wishing  taffspond  to  the  DiBpartment  of 
Transpottatibn's  tentative  fitnesa 
detanniiiatrai-should  file  their 
re^ptonsM  Mth  the  Service  Analysis 
DivisioQ.  Rabm  sioa  Department  bt 
Transportali  on.  400  7th  Stretti  SW.. 
Washingtoi,  DC  20590,  and  serve  diefn 
on  all  persons  lilted  in  Appendix  A  to 
the  order  R<  isponaes  shah  be  filed  no 
later  than  liily  11.1988. 


[  MTQIIMATIPN  OOltTACST: 

Bernard  A.  jCalure.  Service  Analysis 
Division.  Department  of  Transportation. 
400  7Ui  StR|4t  SW..  Washington.  DC 
20680,  (202)^66-1055. 

Dated:  June  24, 1988.  - 

Mattfaaw  V.  $fcoco«za. 

Assistant  SettBtary  for  Policy  and. 
Itttemationiu  Affairs,  . 

(FR  Do&  88-l«e5  Piled  8-28-68;  8:45  am] 

BILtING  COOC  M10-«a-ll 


(Ordar 


Proposed 
Cargo  Air 
CoMmia 


1;  Docket  32093] 


I  of  Dofneetic  AM- 
»Certificet»ofK>y 
^/e  CoMmia  Avtotlon 


AOOiCV:  Dapartment  of  Transportation. 
actioh;  No|tlce  of  order  to  show  cause. 

eimMAflV:  l^e  Department  of 
Transportation  is  directing  ail  interested 
persons  to  ihow  cause  why  it  should  not 
issue  an  oraer  proposing  ta  revoke  the 
section  4l8idome8tic  all-cargo  air 
service  certificate  of  ICay  Cofaimia  d/b/a 
Cohlmia  Ay^tion. 

DATES:  Per^ns  wishing  to  file 
objections  inould  do  so  no  later  than 
July  11, 1988. 

ADORESSea: 'Objections  and  answers  to 
objections  f  (lould  be  filed  in  Docket 
32093  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107).  |U!S.  Department  of 
Transporta^im,  400  Seventh  Street,  SW., 
Washingto^  DC  20590  and  should  btf 
served  upo^lthe  parties  Usted  in 
Attachment  1a  to  the  order. 

FOR  FUtrrHM  INFORMATlbN  CONTACT: 

Ms.  Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (P^^,  Room  6420),  U.S. 
Department  of  Transportation.  400 
Seventh  Stil^t.  SW.,  Washington.  DC     ' 
20590.  (202)  ^234a 

,  Dated JuD!  24. 198& 
Matthew  V.  I  icoooiza. 
Assistant  Setletary  for  Policy  anfl 
Intentationai  Affairs.  i 

(FR  Doc.  88-^^663  Filed  &-2&-88: 8.'43  am]    . 
MJUNQ  COOC  M«»4>-M 


AppHcetton  off.Reeort  Air.  Inc..  d/b/e 

i^npN»  ^Qno  cxpfPM  for  c#rancaw^ 

"****»»»f»y     "-■:.■.  ■... -^.^jjisv-, 

AQiNCv;  Department  OflVafiipoitatidtt. 

action:  Notice  of  order  to  show  cause. 


r:  The  Department  (rf 
Transportation  la  directing  all  interaated 
persons  to  abow  cause  why  it  should  not 
issue  an  order  findiiig  Resort  Air.  Ina. 
d/h/aTrans~Wc»ld  depress  fit  and 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  and  overseas  sdieduled  air 
transportation. 

DATE  Persons  wishing  to  file  objections 
should  do  so  no  later  than  July  11.  IteO. 
ADORESSCS:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
45324  and  addriessed  to  the 
Documentary  Services  Division  (C-55, 
Room4l07).U.S.  Department  bf 
Transportation.  400  Seventh  Street.  SW.. 
Washington,  DC  20590  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  nmnm  INFORMATION  contact: 
Mrs.  Barbara  P.  Duimigan,  Air  Carrier 
Fitness  Division  (P-S6.  Room  6420),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
2059a<202)  366-2342. 

Dated:  June  24. 1SB8. 
Matthew  V.  Scooosza. 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc.  88-14684  Filed  6-28-«8;  &-4S  am] 

■lUJNO  CODE  «>10-*a-M 


DEPARTMENT  OF  THE  TREASURY 

Pulillc  Information  Collection 
Requlremente  Sutmiitted  to  0MB  for 
Review 

Dale:  Jane  22. 1986. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  coUection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
sUbmis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  thia 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed  - 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the  - 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC20220. 

Internal  Revmue  Service 

OMB  Number  1545-1061. 


Form  Number  5886. 

Type  o/Aeview:  Extension. 

7/</e;  Supervisory  Evaluation— ESftD 
and  Single  Function  Executive  Selection. 

DescripUoiv  TUs  form  is  used  for 
evaluation  of  applicants  for  the 
.Executive  Selection  ft  Develo|MBent 
Program  and  for  Single  "Functional 
Executive  Poeiti(R>8. 

RespohdioU:  Indlvlduds  or 
hoBseholdbi  Federal  agencies  or 
employees...         »   . 

Estimated  NuaAeriifEeapandehtx 
40. 

Estimated  Bt&den  Hoars  Per 
R^p&nae:  i  how. 

I^requency  of  Response:  AamxaMy.' 

Estimated  A  verage  Reporting  Burden: 
40  hours. 

OMB  Number  1545-1062. 

Form  Number  6423. 

Type  of  Review:  Extension. 

Title:  ESftD  Qualifications 
Questionnaire. 

Description:  TM»  form  is  used  by  the 
Executive  Resources  Board  and 
Regional  Screening  Committees  in  . 
screening  applicants  from  within  and 
outside  the  IRS  who  have  applied  for  the 
Executive  Selection  ft  Development 
Program. 

*   Respondents:  Individuals  or 
households.  Federal  agencies  or 
Mnployees. 

Estimated  Number  of  Respondents: 
40. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Average  Reporting  Burden: 
40  hours.  Clearance  Officer  Garrick 
Shear,  (202)  535-4297,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Dale  A.  Morgan. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  8fr-14S0»Filed  8-28-88;  8  45  am] 
aiuJNO  COOC  4stfr-a-M 


PuMic  Information  Collection 
Requirement*  SulMnltted  to  OMB  for 
Review 

Date:  June  22, 198& 

The  Department  of  Treasury'  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
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Officer  listed.  Comaients  reganfing  this 
infonnation  odlectigii  siiould  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  lYeasory  Department 
Clearance  Officer,  DefMrtHient  of  the 
Treasury.  Room  2224, 15th  and 
Pennsylvania  Avemie,  NW.. 
Washington.  DC  20220.  | 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

OMB  Number  1512-0021 

Fonn  Number.  4587  (533a4) 

Type  of  Review:  Extension. 

Title:  Application  to  Register  as  an 
Importer  of  U.S.  Munitions  Import  list 
Articles.  j' 

Description:  Persons  engaged  in  the 
business  of  importing  articles  on  the 
U.S.  Munitions  Import  List  are 
required  to  register  with  the  Bureau 
and  pay  a  registratim  fee.  The 
apphcation  form  faeitities  the 
registration  and  the  collectian  of  the 
registration  fees. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  300 

Estimated  Burden  Hours  Per  Response: 
30  minutes 

Frequency  of  Response:  Optionally  1-5 
years 

Estimated  A  veroge  Reporting  Burden; 
150  hours 

Clearance  Officer  Robert  Masarsky 
(202)  566-7077,  Burerau  of  Alcohol. 
Tobacco  and  Firearms,  Room  7011. , 


1200  Petuisytvania  Avenue,  NW^ 
Washington.  DC  2022a. 
OMB  Reviewer  Kfilo  Sunderbauf  f202) 
395-0880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Buildup.  Washington,  DC 
20503. 


Departmentat  RqKtrta  Managemient  Officer. 
P°R  Doc  »-14e20  nied  »-a8-8a;  ft45  am} 
muNO  cooE  «ie-»-ii 


ruDiic  monmnon  dNMCWNi 

I  Submitted  to  Om  for 


2  9 


Date:  ]uiie  22. 198& 

The  Department  of  Treasuiry  has  made 
revisions  and  resubmitted  the  following 
public  information  coDection 
requirement(s]  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  isaa  Pub.  L  9&-511. 
Copies  of  the  8ubmission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  T^asury 
Department  Clearance  officer, 
Department  of  the  Treasury,  Room  2224. 
15th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OAf5  A^umfte/v  1545-0094 


FiHm  Number  lOll-A 

Type  of  Review:  Resubmission. 

Title:  U.S.  Information  Return— Thist 
Accomnlation  of  CbantaMe  Amounts. 

Descriptioa:  Form  1041-A  is  used  to 
report  the  infonnatitm  required  in  28 
use  8034  concerning  accumulation 
and  distribution  of  charitable 
amounts.  The  data  is  used  to  verify 
that  amounts  for  which  a  charitable 
deductioa  was  allowed  are  used  for 
charitable  purposes. 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit 

Estimated  Number  of  Respondents: 
17339 

Estimated  Burden  Hours  Per  Response: 
1  hour  26  minutes 

Frequency  of  Response:  Annually 

Estimated  Average  Reporting  Burden: 
23.886  hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washmgton,  DC  20224 

OMB  Reviewer  Milo  Sunderbauf  (20Z) 
395-6880,  Office  of  Management  and 
Budget,  RofMn  3208,  New  Executive    • 
Office  Building.  Washmgton,  DC 
20503. 

Dale  A.  MiHsan, 

Departmental  Reports  Management  Officer. 

[FR  Doa  88-14627  Filed  6-28-68;  8:45  am) 
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This  section  o<  the  FEDERAL  -REGISTER 
contains  noticee  of  meetings  published 
under  the  "Got^mment  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  SS2bW<3)- 

ll  . 

THE  COMMISSION  or  nNE  ARTS     . 

Notice  of  Meejtpg 

The  Cerarai^ioii  of  Fine  Arts'  next 
scheduled  meeting  is  Thunday,  28  Inly 
1988  at  10:00  AM  at  the  Commission's 
offices  at  708  }$ck8on  Place,  NW., 
Washington,  PC  20006  to  discuss 
various  projects  affecting  the 
appearance  of  Washington.  DC, 
including  builtlngs,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencief  ;of  the  government. 
Handicapped  Persons  should  call  the 
offices  (566-19^)  for  details  concerning 
access  to  meejtings. 

Inquiries  regarding  the  agenda  and 
requests  to  sinmit  written  or  oral 
statements  shiould  be  addressed  to  Mr. 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Wa^l^ington.  DC  June  23. 1988. 
Charles  R  Ath4<lon, 
Secretary.        j ! 

(FR  Doc  88-144^  Filed  6-27-88;  10:53  am] 
WLUNO  CODE  n^if^l-M 

FEDERAL  RESESVE  SYSTEM  BOARD  OF 
GOVERNORS    j 

TIME  AND  DAlk:  11:00  a.m.,  Tuesday,  July 
5, 1988. 

place:  Marriiiir  S.  Eccles  Federal 
Reserve  Boar^  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW.,  Washington,  DC  20551. 

status:  Clos^. 

MATTERS  TO  SC  CONSIDERED: 

1.  Federal  Reseh^e  Bank  and  Branch  director 

appointmetits. 

2.  Personnel  actions  (appBintments. 

promotion^.i  assignments,  reassigiunents, 
and  salaryi^ctions)  involving  individual 
Federal  Reterve  System  employees. 

3.  Any  items  carried  forward  from  a 

previously  announced  meeting. 


CONTACT 
INFORMA 

Assistant  to 
You  may  call 
at  approximajt 


FORMORE 

.  Joseph  R.  Coyne, 
Board:  (202)  452-3204. 
\2)  452-3207,  beginning 

^^ ^,_y  5  p.m.  two  business 

days  before  tjits  meeting,  for  a  recorded 
announcemeitt  of  bank  and  bank 
holding  compjamy  applications  scheduled 
for  the  meetiQi. 


Date:  fune  27, 198& 
WilliaaW.WBM. 
Secretary  of  the  Board 
[m  Doc.n-147B0  Filed  B-27-«B;  VfcSS  am] 


COMMirrtEON 
THE  FEDERAL 


flMFLOVEEICMBFrTS  OF 


!  AND  DATE:  4:30  pjo^  Monday,  June 
27, 1988. 

The  business  of  the  Committee 
requires  that  this  meeting  be  held  vriA 
less  than  one  week's  advance  notice  to 
the  public,  and  no  earlier  announcement 
of  the  meeting  was  practicable. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW.,  Washington,  DC  20551. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  The  Committee's  agenda  will  consist  of 
matters  relating  to:  (a)  The  general 
administrative  policies  and  procedures  of  the 
Retirement  Plaa  Thrift  Plan.  Long-Term 
Disability  Income  Plan,  and  Insurance  Plan 
for  Employees  of  the  Federal  Reserve  System: 
(b)  general  supervision  of  the  operations  of 
the  Plans;  (c)  the  maintenance  of  proper 
accounts  and  accounting  procedures  in 
respect  to  the  Mans;  (d)  the  preparation  and 
submission  of  an  annual  report  on  the 
operations  of  each  of  such  Plans;  (e)  the 
maintenance  and  staffing  of  the  Office  of  the 
Federal  Reserve  Employee  Benefits  System; 
and  [f]  the  arrangement  for  such  legal, 
actuarial,  accounting,  administrative,  and 
other  services  as  the  Committee  deems 
necessary  to  carry  out  the  provisions  of  the 
Plans.  Specific  item  is:  Salary  administration 
for  the  officers  of  the  Benefits  Office. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Date:  June  27, 1988. 
William  W.  VtTilea, 
Secretary  of  the  Board. 
[FR  Doc.  88-14708  Filed  6-27-88;  10:53  am] 

WLUNQ  CODE  MIO-OI-M 

NATIONAL  MEDIATION  BOARD 
REVISED  TIME  AND  date:  2:00  p.m., 
Tuesday,  July  12, 1988. 
PLACE:  Board  Hearing  Room.  8th  Floor, 
1425  K  Street  NW.,  Washington,  DC. 
status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Ratification  of  the  Board  actions  taken  by 
notation  voting  during  the  month  of  June, 
1988. 


2.  Other 'prioritjr  natters  4*Wch  may  come 
before  the  Board  for  which  aottce  will  be 
given  at  the  eariiest  practicable  time. 

SUPPLEMENTARY  HIFORMATION:  Copies 

of  the  JBontUyiepart  af  the  Board's 
notation  voting  actions  will  be  available 
fitnn  uie  -Executive  Oirectui's  office 
following  the  meeting. 

CONTACT  PCHBWI  PBR  MORE 

IWORMATIBW.  Mr.-Charies  R.  Barnes, 
Executive  Dfawtor.  Tek{20Z)  523-5920. 

Date  of  notice:  Jime  22, 1988. 
Charias  R.  Barnes. 

Executive  Director,  National  Mediation 

Board. 

[FR  Doc.  88-14672  Filed  6-24-88;  5«)  pm] 

BIUJNO  COOC  7H»«1-« 

NATIONAL  MEDIATION  BOARD 

TIME  AND  date:  2:00  p.m.,  Wednesday, 
July  6, 1988. 

PLACE:  Board  Heariitg  Room,  8th  Floor. . 
1425  K  Street,  NW..  Washington,  DC. 

STATUS:  Open. 

matters  to  be  considered: 

1.  Ratification  of  the  Board  actions  taken  by 

notation  voting  during  the  month  of  June, 
1988. 

2.  Other  priority  matters  which  may  come 

before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 

of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Director's  office 
following  the  meeting. 
CONTACT  PERSON  FOR  MORE 
information:  Mr.  Charles  R.  Barnes, 
Executive  Director,  Tel:  (202)  523-5920. 

Date  of  notice:  June  17. 1988. 
Charles  R.  Barnes, 

Executive  Director,  National  Mediation 
Board. 

[FR  Doc.  88-14701  Filed  6-27-88;  10:53  am] 
BHJJNQ  CODE  7S6IHI1HI 

TENNESSEE  VALLEY  AUTHORITY 
"FEDERAL  REOISTER"  CITATION  OF 

PREVIOUS  announcement:  To  be 

published  June  27, 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETNM:  8  a.m.  (e.d.t)  Wednesday, 

June  29, 1988. 

PREVIOUSLY  ANNOUNCED  PLACE  OF 

MEETNM:  TVA  West  Tower  Auditorium, 

400  West  Summit  Hill  Drive,  Knoxville, 

Tennessee. 

STATUS:  Open. 


BEST  COPY  AVAILABLE 
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AdditMNul  Matter 

The  following  items  are  added  to  the 
previously  announced  agenda:  | 

C— Power  item 

1.  Replacement  of  Revised  Home  Insulation 
Program  with  Proposed  Interim  Program. 

F— Unclassified 

13.  Proposed  deferral  of  Bellefonte  Nuclear 
Plant  Unit  I. 

14.  Changes  in  benefits  for  management 
schedule  employees. 

15.  Delegation  of  authority  to  authorize  the 
carrying  of  firearms.  j 

CONTACT  PERSON  FOR  MORE 
information:  Alan  Caimichael.  Director 
of  Information,  or  a  member  of  his  staff 
can  respond  to  requests  for  information 


about  this  meeting.  Call  615-632-8000  or 
632-6000  (News  Desk),  Knoxville. 
Tennessee.  Information  is  also  available 
at  TVA's  Washington  Office.  202-245- 
0101. 

TVA  Board  Action 

The  TVA  Board  of  Directors  has 
found,  the  public  interest  not  requiring 
otherwise,  that  TVA  business  requires 
the  subject  matter  of  this  meeting  be 
changed  to  include  the  additional  item 
shown  above  and  that  no  earlier 
aimouncement  of  this  change  was 
possible. 

The  members  of  the  TVA  Board  voted 
to  approve  the  above  Hndings  and  their 
appcovals  are  recorded  below: 


Dated:  June  24, 1968. 
Approved. 
Marvin  Runyon. 

Director  and  Chairman. 
June  24. 198& 

CH.  Dsan.  Jr^ 

Director. 
June  24. 1988. 
John  B.  Watars, 
Director. 
June  24, 1988. 

[FR  Doc.  88-14679  Filed  6-27-88;  8:40  am) 
MUJNO  COOC  ilM-OI.!! 


1988 


UMI 


^Ji,■\^/ 


24551 


Correlations 


/- 


This  section  of  the  FEDERAL  REGISTER 
contains  editbtial  con'ections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  correoikxrs  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corffctions  are  issued  as  signed 
documents  airid  appear  in  the  appropriate 
document  calt^gories  elsewhere  in  the 
issue. 

II  = 

DEPARTM^liT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parti  370  and  376 

[Docket  No.  M350-80S0] 

Export  of  commodities  on  Board 
Country  Group  Q,  W,  Y,  or  Z  Vessels 
and  Aircraft  | 

Correction 

Document  B8-13946  beginning  on  page 
23228  in  the  issue  of  Tuesday,  June  21, 
1988,  is  a  proposed  rule  with  request  for 
comments.  It  was  published  in  error  in 
the  "Rules  aind  Regulations"  section  of 
the  issue.  It  B^ould  have  appeared  in  the 
"Proposed  Rvles"  section  of  the  issue. 

MLUNQ  CODE  «b»«1« 

i  I 

departmeMt  of  health  and 

HUMAN  SEAIVICES 

Food  and  pmig  Administration 

Blood  Products  Advisory  Committee; 
Renewal 

Correction 

In  notice  document  88-12610  beginning 
on  page  20687  in  the  issue  of  Monday, 
June  6, 1988,1  make  the  following 
correction: 


On  page  20668,  in  the  first  column,  the 
title  of  the  signer  should  read  "Acting 
Associate  Commissioner  for  Regulatory 
Affairs". 


BMima  CODE  1S0541O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  61 

Preiraration  of  Rolls  of  Indians 

Correction 

In  proposed  rule  document  68-12499 
beginning  on  page  20335  in  the  issue  of 
Friday,  Jime  3, 1988,  make  the  following 
correction: 

§61.4    [Corrected] 

On  page  20337,  in  the  first  column,  in 
§  61.4(e)(2),  in  the  fifth  line.  "August  2, 
1988"  should  read  "(60  days  from  the 
effective  date  of  the  final  rule)". 

BILUNQ  CODE  1S0»«1-D 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[IO-04(H>7-4212-1 1;1-25474] 

Realty  Action;  Exchange  of  Public 
Lands,  Washoe  County,  NV 

Correction  1 

In  notice  document  88-12936  beginning 
on  page  21738  in  the  issue  of  Thursday, 
June  9, 1988,  make  the  following 
corrections: 

1.  On  page  21738,  in  the  third  column, 
under  Township  41  North,  Range  18, 
"Range  18"  should  read  "Range  16 
East". 

2.  On  the  same  page,  in  the  same 
column,  under  Township  42  North, 
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Range  18  East  the  land  description  in 
Section  01  should  read  "SWV4NWy4. 

s%swy4". 

3.  On  the  same  page,  in  the  same 
column,  under  Township  42  North. 
Range  19  East,  the  land  description  in 
the  first  line  of  Section  35  should  read 
"WV4NEy4.  E\4NWy4". 

4.  On  page  21739,  in  the  first  column, 
under  Township  41  North,  Range  22,  the 
land  description  in  Section  11  should 
read  "SWy4NWy4,  NEy4SWy4. 
Si4SEy4". 

5.  On  the  same  page,  in  the  second 
column,  under  the  DATE  paragraph,  "On 
July  25. 1988"  should  read  "On  or  before 
July  25. 1988". 

BILLING  CODE  150$4l« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71  ' 

[Airspace  Docket  No.  88-AGL-7] 

Transition  Area  Alteration;  Alliance, 
OH 

Correction 

In  rule  document  88-12314  beginning 
on  page  20102  in  the  issue  of  Thursday. 
June  2. 1988.  make  the  following 
corrections: 

1.  On  page  20102.  in  the  third  column, 

under  "SUPPtEMENTARY  INFORMATION", 

in  the  first  paragraph,  in  the  fifth  line, 
"Airpack"  should  read  "Airpark". 

§71.181    [Corrected] 

2.  On  page  20103,  in  the  first  column, 
in  §  71.181,  under  "Alliance.  OH 
(RevisedJ",  in  the  third  line,  "Airpack" 
should  read  "Airpark". 

BILLIfNS  CODE  1505414 


;  ^ 


1:j 


Wednesday 
June  29.  1988 


Part  If 


->!•«:  *.>^>  J 


•■'.■_4. 


i :    ' 


Of 

Housing  and  Urban 
Pevetopment 

Office  of  the  Assistant  Secretary  for 
PutHIc  and  Indian  Housing 

24  CFR  Part  905 

Indian  Housing;  Revised  Consolidated 

Program  Regulations;  Proposed  Rule 
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DEPARTMENT  OF  HOUSING  AND  , 
URBAN  DEVELOPMENT  j 

Office  Of  ttte  Assistant  Secretary  tor 
Public  and  Indian  Housing 

24  CFR  Part  905 

(Ooci(«t  Na  R-<S-1371:  FR-220e] 

Indian  Housing  Revised  Consolidated 
Program  Regulations  [ 

aoency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing, 
HUD. 

action:  Proposed  rule. 

SUMMAKv:  This  proposed  rule 
consolidates  in  Part  905  all  regulations 
from  Chapter  IX  of  HUD's  rules  (Title  24 
of  the  Code  of  Federal  Regulations)  that 
govern  the  operations  and  management 
of  programs  administered  by  Indian 
Housing  Authorities  (IHAs),  reflecting 
the  change  from  loan  funding  to  grant 
funding.  It  also  would  permit  an  IHA  to 
consoUdate  its  homeownership 
programs  (with  homebuyer  consent), 
would  encourage  IHAs  to  convert, 
families  that  have  lost  homeownership 
potential  to  rental  atati^y,  ami  would 
permit  an  IHA  determined  to  have 
superior  administrative  capability  to 
have  less  HUD  oversight  There  are 
other  ongoing  rulemakings  affecting 
these  programs  that  may  affect  the  final 
product  that  results  from  this 
rulemaking,  particultefy  the  nomeraiw 
ones  required  to  impfement  the  Housing 
and  Communily  Dcvdopnent  Act  of 
1987.  This,  pnpescd.  rule  csuld  not  keep 
pace  with  all  of  the  rules  undergoing 
revision  when  this  one  wn  oa^ 
preparaUon,  but  the  fmak  rule  will  reflect 
developments  in  those  and  intorventag 
rulemakings  (e.g„  Pact  85,  which  i»  being 
developed  as  a  government-wide  rule  on 
Tmancial  management).  AMuM^lhis 
entire  proposed  rule  is  open  to  public 
comment,  HUD  will  give  greatest 
consideration  to  comments  on  > 

provisions  in  thi&cule  tb«t  ceflsct  '  I 
proposed  changes  in  potfcy,  or 
comments  qd'  the  wganitatfon  tf  the 
rule. 

DATE:  Comments  are  due  on  or  before 
September  27,  issa  | 

ADORCSS:  Comments  on  the  rule: 
Comments  sifould  be  submitted  to  the 
Rules  Docket  Clerk,  Office  of  General 
Counsel.  Room  10276,  Department  of 
Housing  and  Urban  Development.  4S1 
Seventh  Street  SW..  Washington.  DC 
20410.  Commimications  should  refer  to 
the  above  docket  number  and  title.  A 
copy  of  each  commimication  submitted 
will  be  available  for  examination  by 
interested  persons  in  the  Office  of  the 


Rules  Docket  Qerk  at  the  addnsa  listed 
above. 

Comments  en  the  informatiov 
collection  requirements  contaiaedkia 
SS905.4e5(g),  g05.485(c)  and  90Un(^ 
should  be  submitted  both  to  the  HUD 
Rules  Docket  Clerk  (identifyingdocket 
number  and  title],  at  the  above  aMeaa»^ 
and  td  tiie  Office  of  Information  aai 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  WasUkqglBnr 
DC  20503.  Attention:  Desk  Officer  far 
HUD. 

FOfl  niRTNER  INFORMATION  COMTACR 
Patricia  Amaudo,  Acting  Directar. 
Office  of  Indian  Housing.  Room  4332. 
Department  of  Housing  and  Uites 
Development.  Washington.  DCaOtlQt 
telephone  (202)  75S-1015.  (This  ia  not  a 
toll-free  number.) 

SUPPLEMENTARY  INPORMAinON:  Sfaice  the 

early  iguo's,  the  Departmmt  has  beeu 
advised  by  Indian  and  Ahitkftplifaiitnr 
and  others  involved  in  the  Mfvety  of 
Indian  housing  that  the  public  hoaaing 
regulations  were  not  always  relevant  in 
Indian  areas.  In  Fiscal  Year  1988..  HUD 
proposed  an  entirely  new  bidias 
housing  program  which  was 
uneniniouely  opposed  by  Indian  leaders 
and  by  Congress..  As  a  result,  tke 
Department  fncficated  that  it  wootd 
reorganize  (and  revise,  where 
necessary)  the  current  Indian  housing 
regulations  for  programs  administered 
under  the  United  States  Housing  Act  ol 
1937,  to  be  Buee  easily  accessible  t» 
Indians. 

Tfaas  pBopoBad  rule  consolidalee  into 
I^rt  90»  air  H€JD  regulations  in  2»  GIR 
Chapter  IX  that  affect  the  Indiaa 
bne^ogeonpenent  of  the  PIH  pra^aok. 
n  fs  the  Department's  intent  to  aepaiate 
Indian  housing  regulations  from 
atanchtd  public  bousing  regulations 
where  it  would  simplify  administkatiaB 
and  facilitate  more  efficient 
management.  Among  the  topics  eavered 
ia  the  pnpeaed  Part  905  that  areaat 
contained  In  the  current  Part  908  are 
ngalatfonaeaneaming  occupanap. 
financial  manageaient,  utilities. 
demoUtfbn/fisposition.  and 

modernization.  The  relations  • 

Indian  housing  that  have  not  beea 
consolidated  in  Part  905  are  thoee  found 
in  Title  24  CFR  Subtitle  A.  and  ia 
Subtitle  B.  Chaf>ter8 1.  VU  and  XK 

This  consolidated  Part  905.  followed 
by  a  comprehensive  Indian  Houaiag 
Handbook,  will  constitute  the 
controlling  HUD  guidelines  governing 
the  development  and  operation  af  hdtea 
housing  projects.  IHAs  will  no  Inntai 
need  to  maintain  extensive  cataSi^of 
public  housing  regulations  and 
handbooks. 


fai  undertaking  a  revision  to  the  Indian 
heusing  development  regulations  at  this 
Hate,  the  Department  is  responding  to  a 
aamber  of  concerns  raised  by  client 
oaganizations  and  HUD  field  offices 
s&ice  the  regulation  was  last  revised  in 
19P9.  This  proposal  also  reflects 
dfeilogue  wiOi  the  Secretary's  Committee 
ea  Indian  and  Alaskan  Native  Housing. 

t  A — General 


The  major  change  to  Subpart  A  is  the 
oonsolidetion  of  most  of  tiie  definitions 
aaed  in  this  part  into  a  new  S  905.102.  It 
ia  intended  that  this  glossary  be  all- 
inclusive,  thus  eliminating  the  need  for 
cross-references  to  defined  terms 
pteetasaly  carried  in  other  subparts.  A 
iewdbfinltions  that  are  used  only  in  one 
section  or  subpart  appear  where  they 
aae  first  used  (e.g..  S  905.120  concerning 
iadian  preference). 

The  model  Tribal  Ordinance  has  been 
lemoved  from  the  rule  for  economy  of 
space.  In  addition,  although  no  revision 
fit  anticipated  at  this  time,  removal  of 
the  model  form  from  the  regtUation 
asiuld  simplify  the  revision  process.  For 
the  foreseeable  future,  copies  of  the        j* 
model  form,  as  pubUshed  in  the  1979 
final  rule,  will  be  available  from  HUD 
ao  request. 

The  revised  Part  90S  includes  all 
sslevant  public  housing  regulations,  and 
S  905.101(b)  makes  it  clear  tiiat  Part  905 
is  the  controlling  regulation  with  respect 
ttytb».  operation  of  Indian  housing  and 

In  reviewing  the  proposed  rule, 
sorrespondents  are  invited  to 
specifically  address  Uie  issue  of  the 
ragulations'  comprehensive  nature  and 
farther  procedural  changes  that  would 
awke  Indian  Housing  more  responsive 
to  the  needs  of  Indian  families  and  tribal 
governments. 

Sitbpart  A — General 
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Appticabilii^and  Scope— §905.101 

This  sectU>n  is  virtually  identical  to 
the  current  I  fios.101,  but  it  reflecta  the 
change  of  Pdft  906  from  a  part  (hat 
contains  onm  selected  requirements 
applicable  t^  Indian  Housing  (0  a  part 
that  containpla  comprehensive  list  of 
requirement^jappltcable  to  Indian 
'  Housing.      I  j 

DefinitionsX>§  905.102 

This  aecti«n  includes  nearly  all  the 
definitions  mededfor  this  part  MoSt  of 
the  definitiotiB  now  found  in  the 
definitions  sleictions  of  Parts  904, 905, 
912,  913, 941i  965. 967, 968. 969, 970,  and 
990,  are  included  here.  All  references  in 
those  deflnittbns  to  PHA  (public  housing 
agency)  havebeen  changed  to  IHA 
(Indian  hou^ng  authority). 

Since  this  jis  a  proposed  rule,  for  ease 
in  comparing  {the  proposed  definitions 
with  the  current  definitions,  we  have 
inserted  in  pjarentheses  following  each  - 
defined  term  the  section  from  which  the 
definition  was  derived.  The  final  rule 
will  omit  thei^  references. 

The  majorlthanges  from  current 
defmitions  ak«  described  below: 

Common  Ptoperty.  The  special 
provisions  r«farding  condominiums 
have  been  omitted  because  the 
condominiuin  form  of  ownership  is  not, 
appropriate  f0r  Indian  areas.. 

Deprogramming.  This  is  a  definition 
derived  from  the  definition  of  "Units 
Approved  fo^i  Deprogramming." 
Deprogramnii^  is  a  more  universal 
term.  j  I 

Elderly  FjotpHy.  The  wording  of  this 
definition  is  revised  to  conform  to 
§S  912.2  and  1^3.102.  as  they  are 
proposed  to  be  amended  to  conform 
with  recent  slanges  in  9  §612.2  and 
813.102.  I 

Equity  Aa  :bunL  This  term  is  used  in 
the  new  Mutijal  Help  program  (Subpart 
D)  to  take  th  h  place  of  the  current 
Mutual  Helpipro^ram's  refundable  and 
nonrefundable  reserves,  the  Voluntary 
.  Equity  Payments  Account  and  the  . 
Monthly  Equity  Payments  Account 

AfH  Contrikution.  The  piovision  of 
"equipment"  has  been  removed  as  an   - 
eligible  contibution  for  a  mutual  help 
homebuyer  pecau'se  the  statutory 


authority  for  such  a  contribution's  -  **   ~ 
limited  to  "land,  labor  or  materials." 

ATe/ Fam//yi48se/S.  This  has  beeti 
clarified  to  exclude  net  business  assets,  . 
i.e.,  assets  that  ere  part  of  an  active 
business  operated  by  a  family  member. 
Examples  are  fishing  boats  and  farm  ' 
Mach^ery.  This  term  is  used  in  the 
determination  of  family  income  apd . 
rent  The  actual  income  derived  frpm.net 
family  assets  is  measured  against  the 
current  passbook  savings  rate  of 
earnings  on  the  value  of  the  assets.,  and 
|he largesamouitf  is  included  in  family 
iQcoroe.  The  Department  believes  it 
would  be  ina]q)rQ|Hiate  to  irapate  an 
income  potential  to  business  assets  that 
are  relied  upon  for  family  support 

Utility  AHowance.  This  term  is  used 
in  Part  913  in  the  determination  of  the 
amount  a  family  pays  for  its  housing 
expenses  to  refer  to  an  amount  thiat 
would  cover  reasonable  consumption  of 
utilities  when  it  pays  directly  for  its 
utilitiefs.  However,  the  proposed 
definition  is  taken  not  from  §  913.102. 
but  from  $965,473,  which  discusses  the 
level  of  utility  consumption  a  family  is 
allowed  when  it  does  not  pay  directly 
for  utilities,  but  the  IHA  f^onishes  them 
and  charges  families  for  excess  usage, 
based  pn  a  checkmeter  system.  This 
definition  encompasses  both  tenant- 
purchased  and  IHA-fumished  utilities 
and  refers  to -the  section  of  this 
proposed  nde  when  the  method  of 
determining  the  amount  is  prescribed. 

Utility  Reimbursement  This  term 
from  {  913.102  has  been  revised  to 
reflect  the  change  in  the  definition  of 
utility  allowance. 

A  few  new -definitions  are  added  to 
this  section:  Operating  Subsidy,  Shared 
Housing,  and  Tenant-Purchased 
Utilities. 

Types  of  Lower  Income  Housing  : 
Projects— §90SJ06 

This  i!t  vir^ally  identical  to  the 
current  {905.103.  stating  that  projects 
may  be  rental  or  homeowncrship. 
However,  it  omits  equipment  as  a 
contribution  that  can  be  made  by  a 
Mutual  Help  homebuyer,  and  it  adds  a 
paragraph  (c)  concerning  the  Turnkey  III 
Homeownership  Oppor^nities  Program 
(formeriy  in  a  separate  part). 

Assistance  from  IHS  and BIA— §905.110 

This  is  a  shortened  version  of  the 
current  S  905.104,  which  provides  for 
coordination  of  projects  developed  for 
IHAs  of  Federally  recognized  tribes  in 
accordance  with  the  Interdepartmental 
Agreement 


Applicability  of  Civil  Rights  Statutes— 
§905.115 

This  secjtioii  i«  virtually  identical. to 
the^unoit  1 905.105.  which  provides 
that  wi^  lespect  to  IHAs  created  under 
hibal  law  execcivlng  ppwers  of  self: 
govemroent  the  Jndian  Civil  Rights  Act 
assures  equal  protectioo  and  that  olhei 
IHAs  may  be  governed  by  the  Civil 
Rights  Acts  of  1964  and  1968. 

Contracting  Preferences— §905.120 

Ihis  section  is  based  on  fi  905.106  of  a 
final  rule  implementing  die  Indian  Self- 
Detennination  and  Education  Act 
puMished  on  December  4, 1966  (51  PR 
43734). 

Compliance  with  Other  Federal 
Requirements— §905.125 

This  section  follows  §  905.107  of  the 
current  rule,  with  the  addition  of  a 
reference  to  the  Rehabilitation  Act  of 
1973. 

Establishment  of  IHAs— §§905.130. 
905.135 

Sections  905.108  and  905.169  have 
been  reorganized  and  revised  in 
5{  905.130  and  905.135,  so  that  each 
section  pertains  to  one  method  of 
establishing  an  IHA — either  under  State 
law  or  by  tribal  ordinance. 
Consequendy,  cross-references  to  these 
separate  sections  identify  the  authority 
for  the  creation  of  a  particular  IHA. 

Tenants  or  Homebuyers  as  IHA 
Commissioners— §  905.140 

This  section  contains  only  minor 
editorial  changes  from  the  current 
S  905.110  to  make  it  gender  neutral. 

Administrative  Capability— §  905. 145 

This  section  has  been  added  to  reflect 
the  fact  that  the  Department  has 
developed  an  assessment  mechanism  to 
assist  it  to  determine  whether,  in  major 
areas  of  IHA  administration,  an  IHA 
maintains  "administrative  capability", 
/.«..  the  capability  to  provide  adequate 
administration  in  compliance  with  ail 
HUD  requirements  for  proposed  and 
existing  projects,  without  an 
unreasonable  need  for  continuing  HUD 
oversi^t  Adeqiiate  capability  must  be 
demonstrated  by  an  IHA  to  be  eligible 
for  approval  of  additional  program 
funds.  Various  thresholds  of 
performance  will  be  used  to  determine 
eligibility  for  awards  or  for  authority- to 
certify  compliance  %vith  program 
requirements. -The  assessment  will  also 
be  used  to  determine  what  IHAs  need 
special  technical  assistance  to  improve 
performance. 
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Subpart  B— Indian  Housiog^ 
Devek^ment 

Tliia  subpart  lias  been  completely 
reorganized  and  rewritten  with  some 
maior  changes  to  reflect  cuirsnt 
administrative  phttosophy.  in  keeping 
with  the  comrnitment  to  remove 
obstacles  to  Indian  setf^ovetiuiieiit.  the 
proposed  rate  presides  new 
opportunities  for  Indians  to  takr    _ 
increasing  respensAflity  for 
administering  their  hmiaing  propams.. 
and  provides  flexibility  to  accommodate 
varkias  levels  of  adamisfraliw 
capability,  as  described  abmrc  The  rule 
has  been  iqxlated  to  mcssepmnUm 
provisions  required  bjr  recent  legisIatioD 
and  eliminate  provisions  which  ar»iio 
longer  needed.  In  addition,  the  rule  has 
been  simpKfied  and  organized  Into  a 
logical  sequence  of  progressive  topics 
whick  basicaBy  pataUel>  ptBRnniag: 
stages.  The  D^wrtaicRl  desires  to 
reduce  proceasiog  aoA  (hvdi^ment  tiasr 
by  streamlining  the  program  and 
reducing  unnecessary  regulations. 

Many  paragraphs  have  been  rewritten 
to  allow  additional  IHA  responsibility  or 
flexibility,  fatsosw  pwagrapiia.  the 
requirements  have  be«a  i«writt«»£sr 
clarity  but  remaia  essentiB^  the  sane 
in  substance.  The  OepartateiU  esymates; 
that  if  all  the  potend^  apportunities 
were  afforded  an  Indisn  HousiBg 
Authodty  to  admioistst  the  propaA 
without  HUD  iBv«lvemeBt  and  these 
revised  procedures  were  used;  the 
processing  time  from  program 
reservation  to  canstniction  slart>  cmiM 
be  cut  by  appranmately  six  assntfis.  hi 
addition,  HUD  staff  time  could  be  saved, 
and  therefore  used  for  other  key 
functions,  such  as  provicfing  technical 
assistance  to  troubled  MAs.  monitoring 
IHA  perfomance,  or  training  OiA  staffs 
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Corracting  Daflaendas ......           aOS^as 

More  Opportunities  for  Dinct  ProsEMn 
Re  


The  cavised  rale  creates  nppoilnnitifB 
for  fflAs  to  sdsunistar  tbs.  pN^san  with* 
a  ndniBUunof  HUDioralvenaBt.  SHUEk: 
determines  that  an  IHA  has  supcnor 
adnuhistratfve  capabiltty  faee  iflOSJ^S)*. 
HUD  may  authorke  the  IHA  to  m^^ply^^ 
a  particular  task  and  submit  any 
resaitfay  documeuta  tb  HUD  albng  with  . 
a  certifieatioa  thatalfpn^ram. 
requifeencBts  have  been  met.  HUD  will 
be  required  to  aeeept  theeertfficatfoo 
front  an  avtfiernerf  WA  wtAont  fortber 
review  or  ai^ioval.  This  type  of 
procedure  haa  been  eataMfshed  for 
obtaininf  IHA  davelopnamt  candvcts 
for  penaosl  asrvicas  ».  §96.396%  the 
conpleiM  ci  final  aita  approval 
con^tiona  (i  9Q5J5^  prqiarii« 
WQrluBg:dnwings  and  apecificatiens 
(§  905.220)  (a),  (b)  and  (c)K  ud 
completing  final  iaspectiaik  akstiers 
(S  905J!7Q({U3)},  In  additiQii.  tha  raviacd 
rule  euHpfaaatzefttbaBM'alsad  Miaht 
the  selection  of  a  devalopaaenf  nathod 
(§  905.210)^ and  houai  dui^  (f  SOUSi^ 

Flexihility^ 

The  proposed  nrfe  providtn  ffexihiMty 
in  prograflhadministratioir  whrch  wffl 
accoBmKKkrte  the  (Bveratty  anwwy  tribes 
and  the  right  of  each  tribe  to- sef  its  own 
prionties  aokd  goait 

Rofe9  ef  FefiertJ  Aggnciea-§  90S.20T 

This  section  repeats  the  substance  vt 
the  current  S  905.202.  It  omits  language 
stating  that  HUD  wili  not  fbiid 
development  items  or  secvicaa  tfic^ 
either  the  BIA  or  IHA  is  obligated  to 
provide  onder  Aie  biterdepartmentar 
Agreement  to  penBrit  fTexibfe 
arrangeracnta  to  be  worked  oot  by  the 
agencies  regardfng^fonding  on  individual 
projectK 

Allocation— §9as.2DS. 

Fueda  ve  beiBg.aUacated  to  bidiaa 
field  offices  based  on.  aaed  and 
capabihty. 

Development  Priorities— §  905^.210^ 

This  new^  section  is  based  on  sections 
(6)(h).  «P}aBdpl)OJ  of  the  1S37  Act, 
enacted  hy  (he  Hoosing  and  Urban- 
Rural  Reeevery  Ael  of  1WS;  This  section 
providaa  ikat  prefects  Bse  the 
acquisition  method  rather  than  new 
construction  unless  it  can  be  shown  that 


new  construction  is  less  costly. 
However  new  construcfion  may  be 
justified  if  there  ia  a  lack  af  sailkibfe 
housing  lo  aeqahe.  We  antidpats  that 
on  many  Indian  ressrvaOona  fhaaa  wilt 
be  a  lack  of  suitable  existit  housing, 
and  new  asoahmction  wtl  b«  jmtified 
The  rale  also  pwnrides  thaf  priority  will 
beghien  to  development  of  units  to 
serve  large  families.  > 

Production  Methods— §  90S.21S 

The  pnoduetioB;  methods  in  f  9ias>21& 
have  been  seduced  froa  the  five  ia 
current  S  9Q&203.  to  £sur.  conventioa4l 
construction,  turnkey,  aoqaisitiaa  of 
existfiig  units»  or  fiarca  account 
eon^ruction.  The  turnkey  method 
-  described  id  tha  ndccflpversbetb  the 
basic  turnkey  method  and  the  type  nowr 
called  modified  (or  staged)  turnkey.  The 
latter  type  is  used  when*pn>iieetirti» 
be  dalivsced  in  y^Tigns  isMtaoAoi  aa  a 
awnpiatad  aBtirety. ' 
encouragea  the  aaa  et  I 
method  of  canatEuatoa.  jla.  asa  af  IMA 
— rphynrs  to  prrfarm  Ihn  awrii  wtaiiii 
tha  lUA  haa^capacit|r>  UaMvasR;  to 
piaveat  abuasii.  this  tnrtina  ssQidiaa  an 

IHA  to  pravida  assaraneaaoi  capaWitv 
(including  financial  eapabiitts^)  to  obtain 
HUD-approwal. 

This  seeKon  of  tfaopraposedrule 
eliminates  reference  to  the  appficabitity 
of  the  Davis-Btecoir  Act  to  wage  rates 
unAr  the  force  account  method, 
became  f  9e5.t25(c)  makes  clear  that 
the  Davis-Bacon  Act  applies  to  aff 
laborers  and  medianics  emploj^d  in  the 
development  of  a  projiect. 

Thi&  section  provides  that  the  IHA 
selects  the  method  of  davelopoienLbat 
HUD  must  approve  it  If  HUD  daea 
initially  dfsapprave  tbelHA's  chosen 
\method.  ijt  will  ststs  the  reasons  and 
give  the  IHA  an  ontortunity  to  provide 
additional  support  or  ary"w»n>  in  favor 
of  its  chosen  method. 

Application  Ptocedun»    §  905.220 

The  prolan  resorvaUun  reqairentents 
stated  in  |  n&2a»  of  this  proposed  rule 
contain  a  s^^ficant  ehange  from- 
current  1 806^208^  intended  to  provide 
flexibility  for  IHAs.  The  number  of  vmtB 
to  be  developed  will  he  stated  as  a 
miniamm,  and  the  IHA  wiU  be  free  to 
exceed  thatmnnher  as  htngtm  the 
amaant  reserved  is  net  exceeded.  If  the 
irin  caooeee  to  exceed  the  nnmnnnn 
number  ef  units,  H  nnnt  provide  written 
assurance  of  ite  fhteneier  resonrces  to 
meet  posaibte  higher  costs.  The 
DepartoMnt  beftewss  ^t  mdt  IfexibHity 
will  provide  an  incentrve  for  KfAs  to 
develop  mwe  units  within  the  avaitable 
funds. 
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twlion  Contract  (ACC) 


immediately  ifier  issuing  the  pnogisara 
reservation,  {flannii^  funds  coold  be 
reimbursed  uhder  the  ACC  after 
issuance  of  tl^e  prqgraB  xeservation. 
Elimination  dT  die  ptdiminary  loan 
reflects  an  oajeraD  change  of  the 
program  fton  a  loan  program  to  a  grant 
program,  in  accordance  with  the 
chaoges  in  Ine  Department's 
appropriaticliis  since  Federal  Fiscal  Year 
1988.  The  ambunt  approved  for 
preliminary  manning,  raferenoed  in 
9  90S.260(c],|iB  Unuted  to  3  percent  <tf  the 
overall  devejlppment  cost  Controls  wiD 
be  maintain^  over  the  amount  of  funds 
disbursed  by 'strengthening  Uie  budget 
review  process  in  the  Field  QEBce. 
Further  guidl|Bmce  will  be  plac»l  in  the 
program  haif  dbook.  Any  changes  to  the 
ACC  requir^il  by  wiD  be  placed  in  the 
program  handbook.  Any  changes  to  the 
project  planning  can 
lendment  before  starting 
are  interested  in 
ing  the  feasibility  of 


ACC 
be  made 
coni 

comments 
this  approai 

The  prop<Med  rule  eliminates 
discussion  oiOMB  Circular  A-8S,  which 
pertained  toiteview  of  Federal  projects 
by  areawid^  tiearin^uses,  since  diat 
circular  has  Ibeen  superseded  by 
Executive  Oraer  12372.  which  does  not 
cover  Indian  tribes.  The  proposed  rule 
also  eliminates  reference  to  an  appeal 
procedure  if^fie  application  is 
disapproved  pr  is  approved  for  fewer 
units  tfian  praposed. 

IHA  Devehptnent  Program— §005.225 

This  sectiiM  (%vhich  is  new)  describes 
the  step  thai  fcdlows  program 
reservation  Uiid  precedes  final  planning 
activities:  DfA  submission  of  a  pro)e<^ 
proposal  and:  HUD  review  and 
disposition  of  the  proposal.  It  requires 
that  the  IHA  soiMBit  the  project  proposal 
witliin  one  Mar  of  program  reservation 
and  that  HIJD  review  the  prqpMMal 
prompdy.  If  nie  IHA  Csiis  to  submit  a 
proposal  wifkin  the  one-year  period 
(unless  extenuating  drcumstanoes 
exist),  or  the  proposal  is  not  accepted, 
the  pro^ami  Reservation  is  recaptured. 

Indian  Prefe^nce—§  905.230 

Tins  sectitm  corresponds  to  (  905.204 
of  the  current  rale,  as  adopted  in  a  fLnal 
rule  publish^  on  December  4, 1966  (51 
FR  43734).  With  minor  comctions. 

IHA  Development  Contracts— §  905.235 

llie  geneitu  prohibition  in  the  current 
9  905.211  ou|HA's  enterii^g  into 
contracts  forldevelopmant  without  HUD 


approval  is  ratajaed.  However,  a  new 
paragraph  is  added  staliBB  Ibot  HUD 
■lay  five  blanket  anthoritir  to  certain 
IHAs  to  coninct  without  HUD  approval, 
in  which  cases  HUD  wil  leqaae  the 
MAS  to  ceiliiy  that  die  oontiacts  satisfy 
all  HUD  reqiriieiMnts.  HUD  aay  at  any 
time  levolDe  diis  aathority.  Apropoaed 
rule  deafag  with  the  iasee  of  pfeeaqrtion 
of  Slate  or  triiiel  prevailing  wage 
requiwaiMiPtB  was  prtBshed  OB  October 
21. 1987  (S2  FR  3B233).  Hus  proposed 
rule  does  not  iadade  its  previsioiis,  but 
the  fiaal  ndc  developed  on  that  topic 
will  be  incistpoialad  into  the  final  Indian 
Housing  consolidated  rale  in  diis  and 
other  appropriate  sections. 

Site  Selection  Criteria— §905.240 

The  current  9  905.216  has  been  revised 
to  requke  that  site  selections  be 
consistent  with  the  goal  of  cost 
contmaneflt  The  proposed  site 
selection  criteria  do  not  require  a  site 
feasibility  stady  if  the  topopaphy 
causes  the  suitabihty  of  a  site  to  be 
called  into  question. 

7>j9es  of  Interest  in  Land—§  905.245 

The  definitions  of  "trust  or  restricted 
land."  "tribal  land."  and  "individually 
owned  land,"  are  omitted  in  favor  of  a 
cross-reference  to  25  CFR  151.2.  the 
source  used  for  the  defmitions  provided 
in  9  905.218  of  the  current  rule. 

Appraisals— §  905.250 

Appraisals  will  be  required  for  sites 
regardless  of  whether  the  value  exceeds 
$750  per  unit,  consistent  with  private 
market  practice. 

5/te  Approval— §  905.255 

It  is  possible  under  this  rule  to  have  a 
one-stage  site  approval  process,  to 
speed  development  If  there  are  some 
problems  with  the  site,  conditional 
approval  may  be  given,  to  be  followed 
by  a  second  step  of  Hnal  approval. 
Additional  detail  will  be  provided  in  the 
program  handbook. 

A  paragraph  has  been  added  to 
indicate  that  HUD  may  authorize  certain 
IHAs  to  apfHove  sites  that  have 
obtained  HUD  conditional  approval  as 
satisfying  the  requirements  for  final 
approval. 

Design  Criteria— §  905.260 

The  Department  is  committed  to  a 
pohcy  of  containing  program  costs.  In 
the  past  increases  in  project 
reservations  were  granted  to 
accommodate  higher-than-expected 
design  or  constraction  oosto.  The 
proposed  regulation  reqmres  in 
9  9  905.220  and  905.260  diet  die  IHA 
manage  the  design  of  a  project  so  that 
the  reserved  amount  is  not  exceeded. 


The  final  rale  will  ooatain  the  cost 
ooatamneat  guideBaes  that  are  die 
subject  of  a  separate  ndemaldag  (See  52 
FR  42M,  4349;  Pebraeiy  11. 1967.)  Widiin 
the  allowable  cost,  however,  this  section 
now  aUews  an  SiA  grrater  freedom  to 
aooooHBodate  local  design  preferences 
and  amenities,  inclnding  alternate 
heating  and  energy  sources. 
RequReraents  conceraiqg  good  design 
and  quality  of  architecture,  and 
oonsldef  adon  of  climatic  conditions  are 
efandnated  n<on  this  section  (which 
conesponds  to  |{  905.212  and  906.215  of 
the  cunent  rale).  HUD  review  of  the 
plans  will  be  lindted  to  review  for 
compliance  with  applicable  codes  and 
the  ability  to  bidd  within  the  allowable 
cost.  Hie  requirement  that  the  IHA 
submit  a  basic  ovdine  of  die  prototype 
house  for  die  project  with  alternate 
interior  and  exterior  variations  has  also 
been  omitted.  These  deletions  are  being 
made  to  eliminateLt^ecessary  detail. 

lliis  section  carries^t  this 
Administration's  imoit  to  afHrm  the 
right  of  IHAs  to  determine  the  best  way 
to  meet  their  neecu.  We  are  particularly 
interested  in  comments  regarding  the 
feasibility  of  diis  approach  to  design 
fleubility  and  cost  containment. 

Total  Development  Cost  Standard— 
§905£eS 

The  provision  in  cnnent  9  905.213  for 
esteblishment  of  separate  prototype 
costs  for  an  Indian  area  if  costs  in  that 
area  are  si^iificandy  different  from 
costs  in  adjacent  areas,  has  been 
changed  to  provide  that  in  all  cases 
there  will  be  different  cost  standards  for 
Indian  areas.  The  current  rule  says  that 
published  prototype  costs  are  based  on 
a  prototype  design.  Since  9  905.260  of 
the  new  rale  does  not  mention  a 
prototype  design,  it  is  not  referenced  in 
this  section.  Also  dropped  is  reference 
to  pubbcation  of  the  Indian  area  cost 
standards,  which  is  specified  in  cunent 
9  905.213. 

Off-site  water  and  sewer  facilities  are 
not  required  to  be  funded  within  the 
allowable  development  cost  standard. 
Since  this  type  of  cost  is  beyond  the 
normal  development  cost  of  public 
housing,  it  is  not  required  to  be  funded 
as  part  of  the  basic  cost  Separate 
appropriations  are  made  available  to 
cover  these  coste.  Hiis  existing  policy  is 
stated  expliddy  in  the  proposed  rule. 

Construction  and  Inspections — §905270 

This  section  of  the  proposed  rule 
corresponds  to  9  905.221  of  the  current 
rale.  The  regulation  provides  HUD 
flexibility  to  use  agento  rather  than  staff 
in  its  monitoring  responsibilities.  The 
woid  "monitoring"  in  9  905.270  was 
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specifically  chosen  to  describe  HUD's 
role.  Many  iHAs  believe  HUD  inspects  a 
project  to  assure  it  is  being  constructed 
properly.  The  wording  of  {  905.270 
clearly  sets  forth  the  IHA's 
responsibility  for  providing  inspections 
during  construction  and  HUD's  role  of 
monitoring  the  IHA's  contract    ^ 
administration. 

Paragraphs  (a),  (b).  and  (c)  of  this 
section  require  Rnal  planning  and 
commencement  of  construction  to  start 
widiin  one  year  of  HUD  approval  of  the 
development  program.  Failure  to  meet 
this  schedule  will  result  in  termination 
of  the  ACC  and  recapture  of  the  funds, 
unless  exceptional  circumstances  exist. 
These  paragraphs  also  provide  that 
HUD  may  give  certain  IHAs  blanket 
authority  to  certify  proper  preparation  of 
plans  and  specifications  and  proceed  to 
bids  and  construction  without  HUD 
review. 

The  detailed  discussion  of  submission 
of  inspection  reports  to  HUD  and  site 
visits  has  been  shortened  in  paragraph 
(e)  to  provide  that  HUD  representatives 
visit  construction  sites  to  evaluate  the 
IHA's  construction  administration. 

The  language  concerning  the 
inspection  on  completion  (paragraph  (f)) 
is  virtually  the  same  as  in  the  current 
rule,  except  that  there  is  a  provision  for 
HUD  to  authorize  certain  IHAs  to  certify 
completion  and  release  to  the  contractor 
of  any  amounts  withheld.  A  new 
paragraph  (g)  is  added  to  provide  that 
HUD  will  monitor  an  IHA's  performance 
to  certify  adherence  to  certain  program 
requirements  (instead  of  waiting  for 
HUD  review  and  approval)  and  may 
revoke  or  condition  this  authorify. 

Interagency  and  Tribal  Coordination- 
Appendix  I  (Cunent) 

The  Interdepartmental  Agreement, 
which  currently  appears  as  Appendix  I 
to  Subpart  B,  is  referenced  in  the 
revision,  but  the  text  has  been  deleted.  It 
was  felt  that  the  Agreement  could  be 
updated  more  easily  if  it  were  not 
subject  to  the  regulation  revision  and 
publication  process. 

Some  language  about  interagency  and 
tribal  coordination  (current  §§  905.202, 
905.208  and  905.214(d))  was  removed, 
but  S  905.201  references  coordination  of 
functions  by  the  agencies,  and  other 
sections  (e.g.,  $  905.235)  retain 
references  to  necessary  approvals  by 
other  agencies.  Material  about 
processing  steps,  previously  found  in 
S  905.206,  will  be  discussed  in  the 
program  handbook. 

Subpart  C— Operation 

This  subpart  describes  the 
requirements  under  which  an  IHA 
administers  its  Indian  housing  program 


after  the  end  of  the  Initial  operating 
period.  lit  keeping  wdth  the  Department's 
intent  to  provide  a  complete  compilation 
of  the  regulations  in  Chapter  IX 
pertaining  to  kidian  housing,  this 
subpart  incorporates  Parts  912, 913. 96a 
and  portions  of  Part  965.  Most  of  the 
original  sections  have  been  retained,  but 
certain  sections  have  been  expanded,  as 
needed,  to  incorporate  a  new  material. 
The  provisicms  of  Part  913  imposing 
restrictions  on  the  number  of  applicants 
in  the-50-80%  of  median  area  income 
that  may  be  admitted  is  omitted  because 
section  103  of  the  Housing  and 
Community  Development  Act  of  1987, 
Pub.  L 100-242,  approved  February  5. 
1988.  exempts  Inc^an  Housing 
Authorities  from  the  statutory  limit  on 
admission  of  this  income  group.  A 
primary  objective  of  this  revision  is  to 
simplify  the  program  and  provide 
flexibilify  to  accommodate  the  wide 
range  of  capacities  of  IHAs  to  manage 
their  own  housing  programs. 

Subpart  C— Operations 
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Admission  Policies— §  905.301 

The  section  on  admission  policies  has 
been  written  to  incorporate  provisions 
from  Parte  960. 912. 913.  and  die  Housing 
and  Urban-Rural  Recovery  Act  of  1983 
(HURRA).  The  material  on  tenant/ 
homebuyer  selection  criteria  was  taken 


from  Part  960.  The  paragraph  on  keeping 
pete  was  inserted  to  implement  section 
227  of  HURRA.  The  admission  of  singles 
rule  was  taken  from  Part  912.  and 
requkements  raising  the  percentage  of 
income  paid  for  "rent"  and  on  admitting 
the  very  low-income  were  taken  from 
Part  913. 

More  specifically,  this  section 
includes  in  paragraph  (a)  the  content  of 
paragraph  (b)  of  Uie  current  S  905.302.  It 
adds  two  provisions.  The  first  is  a  new 
goal  of  the  IHA's  admission  regulations: 
the  denial  of  admission  to  applicants 
whose  habite  and  practices  reasonably 
may  be  expected  to  be  detrimental,  llie 
second  addition  is  a  requirement  that 
the  IHA's  regulations  provide 
procedures  governing  transfers  between 
units,  between  programs,  and  any  other 
IHA  priorities.  Paragraph  (b) 
corresponds  to  paragraph  (a)  of  die 
current  S  905.302. 

Paragraph  (c)  is  a  much  abbreviated 
version  of  the  current  1 960.205.  which 
prescribes  standards  for  the  IHA's 
tenant  selection  criteria  and  guidance  on 
how  to  develop  the  criteria  and  how  to 
apply  them.  HUD  approval  of  die 
criteria  is  now  required.  However,  the 
guidance  has  been  removed  as 
imnecessary. 

Pet  ownership  is  the  subject  of 
paragraph  (d).  A  statutory  provision 
requires  owners  and  managers  of 
federally  assisted  housing  programs  to 
permit  applicante  and  tenants  in  housing 
for  the  elderly  or  handicapped  to  have 
common  household  pete  live  in  the 
dwelling.  A  final  rule  has  been 
published  implementing  that  provision 
(December  1. 1988. 51  FR  43270).  This 
paragraph  simplifies  the  final  rule  as 
applied  to  IHAs  by  eliminating  Uie 
lengdiy  guidance  for  IHAs  that  might 
want  to  regulate  pets  in  any  projects  for 
the  elderly  or  handicapped,  in  favor  of 
providing  such  guidance  to  interested 
IHAs  on  request 

Paragraph  (e)  is  modeled  on  the 
current  §  912.3.  concerning  admission  of 
single  persons.  It  would  revise  the 
current  requiremente  for  project-by- 
project  HUD  approval  of  IHA  requests 
for  occupancy  by  single  persons,  and 
would  establish  instead  certification 
requirements  for  IHA  compliance  with 
the  15  percent  single  person  occupancy 
limitation,  and  reporting  requirements 
for  a  higher  occupancy  limit  (up  to  30 
percent  of  the  unite).  Since  this  topic  is 
now  the  subject  of  a  draft  proposed  rule, 
the  eventual  content  of  this  section  will 
reflect  the  commente  received  on  that 
proposed  rale,  as  well  as  commente  on 
this  rule. 

The  materia]  concerning  verification 
procedures  and  notification  to 
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applicants  of  admissions  decisions  that 
is  now  founkl  in  5  S  960.206  and  960.207  is 
basically  repeated  in  paragrapli  (0  of 
this  proposed  S  905.301.  Suggestions 
about  verifiqation  methods  found  in 
paragraphs  (b)  and  (c)  of  the  current 
S  960.206  have  been  removed  as 
unnecessaryi 

Prohibition  6n  Housing  Assistance  to 
Ineligible  AJiens—§  905.310 

Section  2^^  of  the  Housing  and 
Community!  Development  Act  of  1980,  as 
aq^ended  bi  [secUon  329^  the  Housing 
and.QQnuiuuityDev«lopment-  ^' 
Amendment!  of  1081  (42  U.S.C  1436a). 
section  121  of  the  Immigration  and 
Control  Act  ^f  1988.  and  section  164  of  - 
the  Housing  and  Community 
Developmeii^  Act  of  1987.  prohibits 
making  assutance  under  the  United 
States  Housing  Act  of  1937  ("Act") 
available  fqr  the  beneHt  of  inel^ble 
aliens.  A  proposed  rule  to  implement 
section  214  it  expected  to  be  published- 
soon.  The  cbhtent  of  S  905.310  of  this 
rule  will  reflect  any  rule  published  by 
the  Department  on  this  subject. 

Rents  and  Hhmebuyer  Payments — 
§905.315     II 

The  secti^b  on  determining  rents  and 
homebuyer  payments  and 
reexamination  of  income  is  based  on 
S  i  905.304. 913.108  and  913.109.  It 
clarifies  cuirent  policy  with  respect  to 
utility  reimt^^rsements.  In  the  rental  and 
Turnkey  m  ikograms,  if  the  utility 
allowance  for  tenant-paid  utilities 
exceeds  the  family's  required  mondily 
payment  (based  on  its  income),  a 
reirabursemiatit  is  paid  to  die  family  to 
cover  die  diRerence.  T^  practice  is  not 
applicable  tti  the  Mutual  Help  Program, 
where  the  faMy  must  pay  the  IHA.  at  a 
minimum,  ajii  amount  that  covers  the 
administrat|(^n  charge — in  addition  to 
furnishing  itia  own  utilities. 

Annual  Ina^f/^e—S  905.320 

Income  limits  for  admission,  rental 
payments,  and  homebuylr  payments  are 
based  on  annual  income. 

The  definition  of  annual  income 
tracks  the  current  language  of  S  913.106 
except  for  minor  modifications  to  bring 
it  in  line  witf)  §  813.106,  which  has  been 
clarified  to  nclude  expliciUy  the  income 
of  a  person  living  in  the  household  of  an 
elderly  family  who  is  necessary  to  the 
care  or  well  ^ing  of  a  family  member. 

Total  Tenaiit  Payment— §905.325 

Section  913.107  of  the  current  rule 
specifies  th^  fcalculations  used  to 
determine  the  monthly  rental  payment 
or  the  homebuyer  monthly  payment, 
except  for  Mutual  Help.  Paragraph  (a)  of 
this  section  :  orresponds  to  paragraph 


(a)  of  f  913.107,  basing  the  amount  on  a 
percentage  of  income,  in  most  cases. 
Paragraphs  (b)  and  (c)  of  §  913.107  are 
obsolete  now  and.  therefore,  are  not 
repeated  here.  Paragraph  (b)  of  the 
proposed  section  corresponds  to  a 
combination  of  §9  960.208  and  913.108 
on  utility  reimbursements. 

Mutual  Help  Required  Monthly 
Payments— §  905.330 

This  section  specifies  how  the 
required  monthly  payment  for  Mutual 
Hrip  horoebuyersis  to  be  calculated.  (It 
is  different  from  the  paymeat  in  the 
rental  and  Turnkey  III  homeownership 
pn^ams  because  the  1937  Act  permits 
a  difference,  in  recognition  of  the 
original  Mutual  Help  contribution  made 
by  a  homebuyer.) 

This  section  combines  the  content  of 
S§  905.416  and  905.419.  Section  905.419 
provides  for  a  payment  schedule  to  be 
based  on  a  percentage  of  the  family's 
adjusted  income,  with  a  minimum 
required  payment  set  at  the 
administration  charge.  The 
administration  charge  is  a  per  unit 
monthly  amount  required  to  operate  the 
project,  which  covers  th^  IHA's  per  unit 
overhead,  insurance  attributable  to  the 
unit,  and  a  reasonable  amount  to  cover 
routine  maintenance  needs  for  the  unit 
(expected  to  be  in  the  vicinity  of  $35  per 
unit). 

Grievance  Procedures  and  Leases — 
§905.340 

The  recent  statutory  requirements  for 
IHA  grievance  procedures  and  leases 
have  been  incorporated  into  the 
proposed  i;evision  in  1 905.340.  No  final 
rule  has  been  published  to  implement 
the  statute,  lliis  proposed  language 
basically  tracks  the  statute  itself 
(secUon  6(k)  of  die  1937  Act).  The 
Department  is  interested  in  comment  on 
the  appropriate  way  to  implement  the 
statutory  requirements  in  accordance 
with  tribal  or  State  and  local  law  and 
practices  in  Indian  areas. 

Procurement  and  Contracting — 
§§  905.350  and  905.355 

Paragraphs  (a)  and  (b)  of  §  905.330 
correspond  to  S  905.307  of  the  current 
rule  on  procurement  for  everything  but 
services,  with  no  change.  Paragraph  (c) 
corresponds  to  S  905.309.  a  reference  to 
Indian  preference  in  contracting. 
Paragraph  (d)  is  a  much  abbreviated 
version  of  \  965.601  on  the  Consolidated 
Supply  Program.  Contracting  for 
services  is  covered  by  the  new  §  905.355. 
(But  see  S  905.235(c]  regarding 
procurement  related  to  project 
development.)  In  the  final  rule,  the 
Department  plans  to  elaborate  on  the 
methods  of  providing  Indian  preference 


in  the  purchase  of  equipment,  supplies 
and  materials  of  relatively  low  cost. 

In  keeping  with  the  intent  of  providing 
IHAs  with  additional  responsibility  to 
manage  their  own  programs,  a  provision 
has  been  added  in  {  905.355 
(corresponding  to  S  968.12  of  the  current 
rule),  which  will  allow  qualified  IHAs  to 
contract  for  services  without  HUD 
approval.  The  HUD  field  ofiice  will  use 
its  administrative  capability  assessment 
to  determine  if  an  IHA  is  qualified  to 
perform  this  function,  and  it  will 
authorize  qualified  IHAs  to  perform  the 
work,  llie  IHA  shall  certify  diat  the 
contract  has  been  obtained  in 
accordance  with  all  program 
i%quirements. 

Tenant  Participation  and 
Management— §  905.365 

It  is  HUD's  policy  to  encourage  tenant 
participation  in  the  management  of 
Indian  housing.  The  extent  and  form  of 
tenant  participation  are  local  decisions 
to  be  made  by  an  IHA  after  consultation 
with  its  tenants.  This  section  is  a  much- 
abbreviated  version  of  Part  964,  which 
applies  to  the  pubUc  housing  program, 
lie  difference  is  dictated  by  the 
differences  between  typical  projects  in 
Indian  housing  from  public  housing. 
Most  Indian  housing  projects  consist  of 
detached  single  family  homes,  whereas 
most  public  housing  ptojects  consist  of 
apartment  buildings,  which  are  more 
susceptible  to  tenant  organizing  and 
management.  It  is  also  HUD's  policy  to 
encourage  tenant  management  where  it 
is  feasible.  Guidelines  for  Indian 
housing  tenant  management  will  be 
provided  in  the  Indian  housing 
handbook. 

Operating  Subsidy 

The  paragraphs  on  operating  subsidy 
that  were  formerly  in  Subpart  C  have 
been  placed  elsewhere.  The  rules  for 
operating  subsidy  for  the  rental  program 
are  now  in  Subpart  H.  The  rules  for  the 
MH  program  have  been  placed  in 
Subpart  D  at  i  905.445,  and  the  rules  for 
the  Turnkey  III  program  are  in  Subpart  E 
at  S  905.523. 

Subpart  D— Mutual  Help  (MH) 
Homeownership  Program 

In  changing  this  subpart,  the  intent 
was  to  simplify  the  regulation  and 
prescribe  features  that  foster  a  greater 
sense  of  ownership  for  MH  families.  The 
Department  believes  too  many 
unprepared  homebuyers  have  entered 
the  program,  resulting  in  increased 
accounts  receivable  and  deferred 
maintenance  on  the  homes.  The  changes 
will  make  the  program  available  only  to 
families  who  could  be  expected  to 
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continue  their  responsibilities  as 
homebuyers  due  to  their  resources  or 
level  of  income. 

Provisions  of  this  Sobpart  and  Subpart 
E  concerning  successor  rights 
(§§  905.470  and  905.S0e(g))  differ  in 
several  respects.  We  invite  comment  on 
whether  these  subparts  should  be  made 
more  alike  in  this  reelect  and,  if  so, 
which  provisions  aa«  preferEible. 

The  revised  sections  correspond  to  the 
current  section*  as  shown  in  the 
following  chart,  and  as  further  described 
below: 

Subpart  D— Mutual  Help 
Homeownerahip  Opportunity  Program 


NOW 

OM 

section 

section 

905.401 

AppHcatMfity  and  Scope 

905  401 

905405 

Program  Fraroeiwork _ 

905l403. 

905.405. 
90S.427 

906410 

Special  Pro^feions  tor  Oevet- 

opment  o(  a  MH  Project 

905.404, 
905.413. 
905.414 

905.415 

Selection  of  MH  Homebuyers... 

905.406. 
905.407 

906.420 

MH  CooW)ulion„ 

905.406. 
905.409 

905425 

Conwiencement  cH  Occupan- 

cy  - 

905.415 

905.430 

mspadiont,  ReaponsMKty  te( 

Itenw  Covered  tiy  Warranty. . 

905.417 

905.435 

Maintenance.     UtMties.     and 

Use  ot  Home 

905.418 

905.440 

Operating  Reeerve _ 

905.4?0 

905l«45 

OperaGng  SMiaidy 

905.311 

905.450 

Homchuyei  Accountt. 

905.421 

905.455 

Purc»»aae  ot  Home. 

906.422 

905.460 

IHA   Homeownefship   Financ- 

ing  - 

905.423 

905.465 

Tanninafion  of  MHO  Agrv*. 

ment  — «..  „„„ 

905.424 

905470 

Successioe      Upon      Deatli. 
Mental  rncapacity  or  Aban- 

donment  

905425 

905.476 

MiscellaneotB _ 

905.426. 
905.429 

906.480 

CoiMersion  of  Enisling  Mutual 

HeJp  Projects....- 

905.428 

90&486 

Corwewiwi  of  Reniai  Projects... 

f«e». 

Program  FmmeiivoTk—§  905.405 

This  section  combines  the  content  of 
current  ({  905.403, 905.405  and  905.427. 
It  omits  the  provisions  of  §  905.40S(b) 
and  (c).  which  provide  for  IHAs  to 
borrow  both  from  HUD  and  from  other 
sources,  because  borrowing  from  HUD 
is  no  longer  the  primary  method  of  HUD 
funding:  capital  grants  are  the  new 
method. 

Mutual  Help  Project  Development— 
§905.410 

All  references  to  percentages  and 
component  costs  have  been  eliminated. 
h  is  fell  ^t  limitations  of  this  nature 
were  not  in  keeping  with  the  objective  of 
allowing  IHAs  more  responsibility  to 


manage  dtefr  own  programs.  As  hmg  as 
an  ffM  remains  within  die  ceserved 
anraunt,  we  befiere  there  fs  no  need  for 
limits  on  hKUvidaal  components. 
Descriptive  and  unnecessary  material  in 
the  section  on  financing  and  contractor 
approval  of  homebuyers  performing 
mutual  help  labor  has  been  eKminated. 
Other  changes  in  the  sections  regarding 
development  make  these-sections 
conform  to  Subpart  B. 

Selection  of  Ht»nebuyen—§  90S.41S 

As  with  tire  section  on  tenant 
selection  for  rental  projects.  S  905.301, 
advisory  language  on  the  specifics  of 
selection  of  homebuyers  has  been 
removed  from  this  version  of  the 
counterpart  in  the  current  rules. 
S  905.406.  However,  the  waiting  hst  must 
be  maintained  bi  accordance  with  HUD 
requirements. 

Mutual  Help  Contribution— §  906.420 

Several  sections  concerning  MH 
contribution  have  been  ctmdensed  into 
this  one  section.  Some  of  the  differences 
from  the  current  rule  are  that  the  exact 
amount  of  the  Mutual  Help  Contribution 
is  to  be  $1500.  and  no  homebuyer  can  be 
credited  witft  a  higher  contribution.  The 
current  rule  requires  a  project  average  of 
$1500  per  unit  but  allows  variations 
among  honebayers.  This  rule  would 
permit  a  contributed  homesite  to  be 
valued  at  as  much  as  $150a  if  the 
appraisal  showed  a  market  value  that 
high.  However,  this  rule  would  permit 
land  as  ao  MH  contribution  only  if  the 
land  is  owned  in  fee  simple  or  is 
assigned  or  allotted  to  the  homebuyer. 
Cash  would  be  permitted  as  the  MH 
contribution  only  to  the  extent  it  is  used 
by  the  contractor  for  the  purchase  of 
land,  labor  or  materials  for  the 
homebuyer's  unit 

Maintentmca,  Utilities  and  Use  of 
Home—§g05A36 

A  reference  to  die  requirement  in 
S  905.345(d)  for  annual  IHA  inspections 
of  the  home  has  been  added  to  the 
provision  of  this  section  dealing  with  the 
homebuyer's  maintenance 
responsibilities.  The  provision  on  use  of 
the  home  have  been  deleted  in  favor  of  a 
reference  to  using  the  home  in 
accordftnce  with  the  Mutual  Help  and 
Occupancy  Agreement. 

Operating  Subsidy— §  906.445 

Since  collection  losses  are  a 
justifiable  basis  for  paying  operating 
subsidy,  IHAs  are  required  under 
paragraph  (bK2)  to  make  all  reasonable 
efforts  to  collect  charges  from  a  vacated 
homebuyer,  faichiding  htigation.  and 
amounts  orilected  are  to  be  repaid  to 
HUD  when  collected. 


Homebuyer  Accounts— §905.450 

For  homebuyers  entering  this  program 
-after  the  effedBve  date  of  a  final  rule, 
this  rule  woidd  provide  for  setting  up  an 
equity  accoimt  exerted  witii  tiie  amooat 
of  the  MH  CDMribatiofi.  This  account 
will  receive  any  excess  in  homebuyer 
payments  above  the  administration 
charge,  and  any  voluntary  payments 
that  a  homebuyer  wishes  to  make.  The 
other  account  to  be  established  is  a 
nomvutine  maintenance  accotmt,  to  be 
fimded  by  a  portion  of  the 
administration  chai^  paid  by  the 
homebajrer.  The  two  accoimts  replace 
the  corrent  Monthly  Equity  Payments 
Accooil  (KflBPA)  and  Voltmtary  Equity 
Payments  Account  (VERA)  and 
refundable  and  nonrefundable  reserves. 

Purchase  of  Home— §905.455 

The  only  change  in  the  content  of  this 
proposed  section  from  that  of  the 
current  f  906.422  is  the  removal  of  some 
details  of  the  terms  of  financing  an  IHA 
would  provide  under  }  905.460  if  the 
IHA  eventually  financed  the  purchase. 
These  terms  are  found  in  S  905.460,  and 
this  section  now  references  that  section 
for  these  details. 

IHA  Homeowaership  Financing — 
§905.460 

The  25-year  term  of  financing 
cinrently  foimd  only  in  the  counterpart 
of  f  905.455  has  been  moved  here,  as 
has  the  mediod  of  determining  the  loan 
rate.  Paragraph  (^  of  die  current 
9  S05.423.  concerning  IHA  regtdations  on 
occupancy,  care  and  use  of  die  home,  is 
omitted  from  this  section  because  that 
topic  is  covered  hi  S  905.435.  The  MHO 
Agre«nent  is  to  be  the  primary  source  of 
determining  a  homebuyer's 
responsibilities  on  these  matters,  as 
provided  in  S  905.435(c). 

Termination  of  MHO  Agreeihent — 
§905.465 

This  section  finits  specific 
requirements  for  die  content  of  a  notice 
of  termination,  as  found  in  the  current 
S  905.424(b],  in  favor  of  a  reference  to 
the  terms  of  the  MHO  Agreement  for 
termination  as  well  as  to  the  Indian 
Civil  Rights  Act  and  applicable  tribal. 
State,  and  local  laws.  It  does  still 
require,  however,  that  a  homebuyer  be 
provided  a  fair  and  reasonable 
opportimity  to  have  a  response  heard 
and  considered  by  the  Vtih. 

Miscellaneous— §906.475 

Unnecessary  verbiage  has  been 
eliminated  from  the  provisioa 
concerning  counseling,  curranUy  found 
in  8  905.429.  to  provide  additional  room 
for  local  interpretation. 
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Conversion  pf  Existing  MH  Projects— 
§905.480        I 

Currently,  jhere  are  two  types  of  MH 
projects— "existing"  (with  ACCs 
executed  before  March  g,  1976  and  not 
yet  converteM  to  "new")  and  "new" 
(with  ACCs  bcecuted  on  or  after  March 
9, 1976).  The  Oepartment  proposes  to 
encourage  all  of  these  projects  to 
convert  to  th«  version  described  in  this 
new  subpart  with  the  two  homebuyer 
accounts,  as  ioon  as  the  agreement  of 
homebuyers  is  obtained.  This  will 
sintplify  reci^rdkeeping  and  monitoring 
for  IHAs  whjq  now  may  have  as  many 
programs  to  Administer  as  four  rental, 
Turnkey  III,  Old  Mutual  Help  and  New 
Mutual  Help.  This  provision  encourages 
merger  of  all  Mutual  Help  into  one 
program,  anajSubpart  E  encourages 
conversion  of  all  Turnkey  III  units  to  the 
Mutual  Help  program.  The  overall  result 
of  these  conversions  would  be  one 
homeowner»ip  program  and  one  rental 
program.      I' 

These  conH^rsion  provisions  are  a 
much  abbreyiated  version  of  the  gurrent 
S  905.428,  witti  references  to  the  new 
equity  and  nionroutine  maintenance 
accounts  substituted  for  the  MH 
reserves  an(}  "MEPA"  counterparts  used 
in  the  current  rule. 

Conversion  o  'Rental  Projects — 
§905.485  ■' 

In  response  to  the  requests  of  many 
IHAs,  a  new  provision  is  being  added 
which  will  a|(ow  an  IHA  to  apply  to 
convert  uniti  dn  an  existing  rental 
project  to  MH.  An  application  and  HUD 
Indian  field  office  review  are  required  to 
determine  if  there  are  sufficient 
qualified  potential  homebuyers, 
conversion  i^ifinancially  feasible,  and 
the  IHA  is  capable  of  administering  the 
new  project.  If  approved,  the  project 
would  be  co^erted  using  all  the 
applicable  provisions  in  S  905.480. 

Subpart  E— 'Himkey  III  Program 

For  Indian  Housing  Authorities,  this 
subpart  would  supersede  the 
Department's  regulations  at  Part  904  for 
the  development  and  operation  of 
Turnkey  III  ptojects.  It  establishes  the 
essential  eleitents  for  the  operation  of 
the  Turnkey  iQl  Homeownership 
Opportunity  Program  and  deletes 
obsolete  and  ^mnecessary  materials.  For 
the  first  time,  separate  regulations  will 
exist  for  Turiicey  III  Projects  operated 
by  IHAs  as  distinguished  from  those 
operated  by  ^on-Indian  PHAs. 

IHAs  opeiJEJte  only  a  small  number  of 
Turnkey  III  ptojects  (approximately 
2,000  units).  Ithis  is  a  complex  program 
with  separatje  regulatory  requirements, 
which  include,  among  other  things,  the 


maintenance  of  separate  books  of 
accounts.  IHAs  and  HUD  field  offices 
have  reported  the  program  to  be 
administratively  burdensome.  As  a 
result,  it  may  be  beneficial  for  some 
IHAs  to  consider  the  conversion  of  some 
or  all  of  their  Turnkey  III  units  (vacant 
or  occupied)  to  some  other  form  of 
operation  (e.g.,  the  Mutual  Help  program 
or  the  conventional  rental  program), 
with  the  consent  of  current  Ttmikey  III 
program  participants. 

The  Department  believes  that  some 
homebuyers  may  be  better  served  by 
transferring  to  one  of  the  other  HUD- 
assisted  Indian  housing  programs. 
Homebuyers  that  are  in  compliance  with 
their  homebuyers  agreements  may 
remain  in  the  Turnkey  III  Program; 
purchase  their  units,  if  financially  able 
to  do  so;  or  transfer  to  the  Mutual  Help 
program  or  the  conventional  rental 
program.  Lower  income  homebuyers 
who  have  lost  homeownership  potential 
must  be  reevaluated  and,  if  the  family 
does  not  regain  potential  within  a 
reasonable  time  period,  transferred  to 
the  conventional  rental  program.  (Of 
course,  the  Homeownership  Agreements 
of  homebuyers  who  fail  to  make  their 
monthly  payments  or  otherwise  breach 
those  agreements  are  still  subject  to 
simple  termination.) 

The  revised  rule  establishes  several 
new  provisions  covering  such  topics  as 
conversion  of  Turnkey  III  projects  and 
transfer  of  Turnkey  III  homebuyers  to 
some  other  form  of  occupancy; 
clarification  of  Homebuyer  Ownership 
Opportunity  Agreements;  and  the  use  of 
operating  subsidy  for  Turnkey  III 
projects.  The  latter  provides  that 
operating  subsidy  may  not  be  used  to 
pay  homebuyer  accounts. 

Subpart  F— Lead-Based  Paint  Poisoning 
Prevention  ^ 

This  subpart  incorporates  the  content 
of  the  currently  effective  final  rule  for 
the  public  and  Indian  housing  programs. 
Revisions  to  that  rule  have  been 
proposed,  to  implement  changes  made 
by  section  566  of  the  Housing  and 
Community  Development  Act  of  1987,  53 
FR  11164  (April  5. 1988).  The  final  rule  in 
this  rulemaking  will  incorporate  the 
content  of  the  final  rule  in  that 
rulemaking. 

The  sections  otherwise  correspond  as 
follows: 

Subpart  F— Lead-Based  Paint  Poisoning 
Prevention 


tiem 

Old 

905.560 

905.565 
905.570 

905.575 

905.580 

Maintenance  ObUgMon;  Oe- 
lective  Paint  Surfaces 

Procedures  Involving  EBLs 

Testing  and  Abatement  Ap- 
plicabie  to  Modamizalion 

CompKanoa  wilti  Tribal, 
State  and  U>cal  Laws 

Monitoring  and  Enlorcement.. 

965.704 
965.705 

968.9 

965.706 
965.707 

Other  references  to  lead-based  paint 
poisoning  prevention  are  found  in 
§§  905.125. 905.605  (g)  and  (h),  and 
905.610(g),  (h)  and  (i). 

Subpart  G— Comprebensive 
Improvement  Assistance  Program 

This  subpart  incorporates  the 
regulations  from  Part  968  virtually 
intact.  The  Department  solicits  conunent 
on  the  appropriateness  for  Indian 
housing  of  this  statutorily  designed 
program.  The  section  of  the  proposed 
rule  and  the  sections  of  the  cturent  rule 
to  which  they  correspond  are  as  follows: 

Subpart  G — Comprehensive 
Improvement  Assistant  Program 


Uow 

Old 

Sec. 

Sec. 

905.601 

Purpose  and  Applicability 

968.1. 
966.2, 

905.605 

Eligiblie  Costs 

968.4 

905.610 

Procedures    for    Obtairting 
Approval  of  a  Moderniza- 

tion Program 

068.5 

905.615 

Modernization  Proiect _ 

968.6 

905.620 

968.7 

905.625 

Homebuyer  Participation 

968.8 

905.630 

Homeownership  Projects 

968.10 

905.635 

Special    Requirements    for 
Section  23  Leased  Hous- 
ing      Bond       Financed 

Projects 

968.11 

905.640 

Contracting  Requremanls 

968.1Z 
968.9 
(h)(3) 

905.645 

Modemizattan  financing 

968.13 

905.650 

Progress  Reporting 

968.14 

905.655 

Budget  Revisions — .............. — 

968.15 

905.660 

On-Stte  Inspections ...... 

968.16 

905.665 

Fiscal  aoseout  of  a  Mod- 

ernization  Program 

968.17 

905.670 

Modernization    and    Energy 

Conservation  Standards 

968.18 

New 

Old 

Sec. 
905.551 
905.555 

Notification  — 

Sea 

965.701 

965.703 

Subpart  H— Performance  Funding 
System  for  Operating  Subsidy  for  Indian 
Housing  Rental  Programs 

This  subpart  incorporates  Part  990, 
implementing  a  performance  funding 
system  for  allocating  annual 
contributions  for  operating  subsidy  in 
accordance  with  section  9(a)  of  the  1937 
Act. 

The  section  of  the  proposed  rule  and 
the  sections  of  the  current  rule  to  which 
they  correspond  are  as  follows: 
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Subpart  H— Animal  Contributions  for 
(grating  Subsidy 


Hmm 

Old 

Sec 

See. 

906.701 

990.101. 
990.103 

906.705 

OpwiKwv  SuMdy  Under 

P.F.S....._ 

990.104 

905.710 

Computation    at    Allowable 

B%>€oea  Level 

990.105 

905.7f5 

Computation  ot  UtiMies  Ex- 

pense Level. 

990107 

905.720 

Oflw  Ceals      

990.108 

905.725 

Projected  Operatng  Income 

Level 

990  109 

905.730 

Adjuatmenis ; 

880.1 19 

905.735 

Transiion  Funding  fof  Ex- 

cessive HigtvCost  IHAs 

990.106 

905.740 

990.111 

905.745 

Operating    Budget    Submis- 

sion and  Approval _ _ 

990.112 

905750 

anting     Siteidy     Under 

1 

PFS..  ._  ..  ._    .       .. 

990.113 

905.755 

Payments  o(  Operatiog  Sub- 
sidy    Condffioned     Upon 

Heewmination  of  Income 

or  Famiies  in  Occupancy .... 

990.115 

905.760 

pancy  Percentage — „. 

980.117 

905.765 

Comprebencive    Occupancy 

990.118 

• 

Sul^Mrt  I — Energy  Consumption  and 
UfiKties  Management  | 

This  subpart  will  eventually 
incorporate  the  rules  from  Part  965, 
Subpart  C  on  energy  conservation,  and 
Subpart  D  on  individual  metering.  Since 
these  sid>pfirt8  are  the  subject  of  a 
pentfing  rate,  the  sections  are  being 
reserved  which  wiD  reflect  the  pending 
ndenaking.  Material  on  utility 
allowances,  corresponding  to  Part  965, 
Subpart  E.  is  stated  here  in  a  §  905.885. 
The  provision  concerning  sureharges  for 
excess  utility  constunpUon  i»  also  tmder 
review.  The  final  rule  in  this  rulemaking 
will  follow  any  changes  made  as  a  restdt 
of  that  review.  The  following  diart 
riiows  which  sections  of  the  corrent  rule 
correspond  to  the  sections  of  the  new 
rule. 

Subpart  I— Energy  Audits,  Conservation 
Measures  and  Utility  Allowances 


New 

Old 

Sec. 

Sea 

905.801 

Purpose  and  AppticabiRty 

965.301. 
966.302 

905.805- 

905JeO 

flWBWVWW „ „ 

Pans 
986. 
Sub- 
parts 
Cand 
0 

905.885 

UUNiy  Aiiowwic«e„ 

965.470- 

965.479 

Subpart  I— Operation  of  Projects  After 
Initial  ACCTeim 

This  aubpartxoBtains  the  provisions 
of  Part  969  diat  have  current  appbcatkNi. 
Part  960  implonents  section  211{a),  the 
HonsiBg  and  Commuaity  Devek^nment 
Aaendraenta  (A  1979^  which  amended 
section  9(a)  of  the  1937  Act.  That  part 
required  that  Annual  Confributiona 
Contracts  (ACCs)  between  HUD  and 
FHA/IHAs  be  amended  to  ret^uire  that 
projects  continue  to  be  operated  as 
lower  income  housing  for  at  least  10 
years  after  the  completion  of  debt- 
service  ACC  payments,  and  that 
decisions  to  dispose  of  or  demolish 
projects  that  were  the  subject  of  an  ACC 
be  approved  by  HUD  during  that  period. 
Becaose  of  the  conversion  of  these 
programs  from  loan  programs  to  grant 
prograaas  and  the  accompanying 
forgiveness  of  outstanding  debt,  the 
content  of  Part  960  is  being  revised  to 
refer  ti>  the  period  after  expiration  of  the 
initial  ACC  term  instead  of  the  post-debt 
service  period.  (The  initial  ACC  period 
may  extend  beyond  the  debt  service 
period  if  the  debt  is  fOTgiven.) 

The  following  chart  shows  what 
sectiona  of  the  current  role  correspond 
to  the  new  sections. 

Subpart /—-Cfperation  of  Projects  After 
Initial  ACC  Term 


New 

Old 

Sec. 

Sec 

905.901 

Ptepose  and  AppficabiBty 

969.101 

905.903 

ConSnning  EigibiHIy  for  Op- 
araftig  Subsidy;  ACC  Ex- 

lanaion . 

968.104 
969.105 

905.906 

AOC  Extension  in  AbswKe 
or  Qmwii  Operating  Sub- 

sidy..    .         —     

969.106 

905.907 

HUD  Approval  of  Disposition 

or  OefnoiVon 

868.107 

905.910 

Pdfcy    and    Standards    for 
HUO  Approval  of  Disposi- 

Gofl/DamoiOon 

970.4 

Subpart  K— Disposition  or  Demolition  of 
BaUbtga 

This  subpart  basically  repeats  the 
curretjt  content  of  Part  970.  The  new 
sections  correspond  to  the  old  as 
indicated  on  this  chart. 


Sec. 
805.921 

905.923 


905.92S 
905.927 


General  Requirements  for 
HUO  A«proM»of  OiaposH 
tion/Oernolition 

Reiocatton  of  Olsplioad 
Tenartts 

Specific  Crbarta  for  Oisposi- 
Boo  Requests 


Old 


Sec. 

970.1. 

970.2 


970.4 
9705 
97a7 


905.929 
905.931 
905.933 
905.995 


Spectlic  Criteria  for  Oamoli- 
ion  Requests 

IHA  AnpficaHon  tar  HUD  Ap- 
proval..— 

Use  of  Proceeds 

Reports  and  Records 


Old 


970.6 

970.8 
970.9. 
970.10 
970.11 


Subpiirt  L— MfsceUaneoos 

The  only  provision  in  this  subpart  is 
the  waiver  provisions  currently  fotmd  in 
S  909.101,  incorporated  in  this  part  as 
S  9054190.  The  (mtdated  proviuon  in 
paragraph  (b)  of  $  990.101  about 
redeiegating«athority  has  been 
ehminated. 

Findiogs  and  Certifications 

A  Finding  of  No  Si^iificant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50  that 
implement  section  102(2nC)  of  the 
National  Environmental  Policy  Act  of 
1969. 42  U.&C  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  ^  the  Rules 
Docket  Clerk.  Room  10276^  451  Seventh 
Street  SW.,  Washington,  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  m  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
Febmary  17,  lOffl.  An^ysis  trf  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  eCEect  on  the  economy  of  $100 
million  or  aiore;  (2)  cauae  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geogn^ic  regions:  or  (3) 
have  a  signiHcant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  (he  ability 
of  United  ^ates-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  rule  was  listed  as  .sequence 
niunber  1027  under  the  Office  of  Public 
and  Indian  Housing  in  the  Deportment's 
Semiannual  Regulatory  Agenda 
pubhshed  on  April  25, 1988  (53  FR  13854, 
13891).  ukler  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act 

Initial  Regidatory  FlexibiHty  Analysis 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  imdersigned  hereby 
believes  thdt  this  rule  may  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  i.e.,  small 
Indian  Housing  Authorities  (IHAs). 
since  most  IHAs  have  jurisdiction  over 
areas  containing  fewer  than  50,000 
persons.  This  ntle  primarily  consolidates 
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ciurent  P'lei)Bppticable  to  IHAs  into 
one  pail,  so  m  impact  is  soaiewiwt 
limited.  Thejihanges  bom  current  rule 
provisions  th^t  are  proposed  arc  aU 
designed  to  decrease  "red-tape"  and 
increase  fleiibility  for  IHAs,  and 
therefore  shjiild  be  benefidaL  Typical 
of  these  cha^iges  are  provisions 
permitting  qualified  IHAs  to  certify 
compliance  «vith  HUD  requirements  for 
a  certain  step  in  the  development  or 
modemizatim  process,  instead  of 
waiting  for  I^JD's  compliance  review. 
About  15  to  tip  percent  of  the  IHAs  will 
qualify  to  u^^  this  certification  process. 
Other  changes  are  intended  to  tailor  the 
program  froU  one  geared  to  muitifamily 
housing  proiects  in  urban  areas  to  one 
geared  to  siagle  family  homes  on  remote 
Indian  resertuations.  The  rules  thai 
would  etherise  govern  IHAs  on  all 
these  matle^  (found  in  Chapter  IX)  will 
be  revised  io  the  Tina  I  rule  to  eliminate 
references  to  IHAs.  so  that  this 
consolidated'part  will  be  the 
authoritativej  reference  point  for  rules 
affecting  IHAs.  The  recordkeeping  and 
reporting  retirements  in  this  proposed 
rale  are  no  i|i|ore  onerous  than  the  ones 
in  currently  Applicable  rules,  and  in 
some  cases  i^iey  are  less  burdensome 
Comment  isl^pecifically  solicited  on 
what  recordkeeping  and  reporting 
requirement^  could  be  reduced  or 
eliminaled. 

The  Catalog  of  Domestic  Assistance 
numbers  fbr|  ^e  programs  affected  by 
this  rule  areil4.146. 14.147  and  15.141. 

Informati^ti  collections  contained  in 
this  rule  are' Identical  to  or  less 
burdensome  Hian  ones  contained  in  the 
coimterparts  Ithat  currently  cover  Indian 
boosing  autkbrities  and  public  housing 
agencies.  ThS  approval  numbers 
assigned  byj^e  Office  of  Management 
and  Budget  ffipear  in  the  text  of  this 
rule,  except  |ft>r  the  provisions  of 
S  S  905.465(8l)|  «)S.S03(d),  for  which  OMB 
approval  ispending.  The  Ohffl  control 
numbers  for  these  sections  will  appear 
in  the  final  rule. 

List  of  Siib}icts  in  24  OH  Part  ass 

Grant  proems:  Indians.  Low 
and  moderate  income  housing, 
HomeownerShip,  Public  housing. 

According.  Part  905  of  Tide  t!4  of  the 
Code  of  Fe^l^l  Regulations  is  revised 
to  read  as ' 

HOUSING 


gos.iei  Ai 

805.102 


ility  and  scope. 


906.106    Types  of  Ipww  incoae  Imusing 

projects. 
905.110    Assistance  from  Indiao  Health 

Service  and  Burem  of  Indian  Affairs. 
906.115    Applicability  ofcMlfiglita  statutes. 
905.120    ftefawnces.  opportunities,  and 

■ondiscriaBiaatioD  in  eaiployiiMni  and 

contracting. 
905.12S    Compiianoe  with  other  Federal , 

requirements. 
905.130    Establishment  of  IHAs  pursuant  to 

Slate  law 
906.13S    Establishment  of  IHAs  by  tril>al 

ordinance. 
90S.14O    IHA  Commissioners  who  are 

lenaius  or  homebuyers. 
905.145    AdmuBstrative  capatMlily 
905.150    Certincatioa  of  housing  managers 

Sulipart  B— Oaveiopment 

905.201     Rules  and  responsibiliUes  of  Federal 

agencies 
906.205    Allocation. 
906.210    Devetopmeni  priorities 
905.215    ProductkNi  melHeds  and 

requireawnis 
905.220    Applicatioa  procedures 
905.225     IHA  developmeni  program 
905.230    Indian  preference 
005.235    IHA  contracts  m  connection  wiiti 

developmeni 
905.240    Site  selection  cnteria 
905.245    Types  of  interest  m  land 
9(K.2S0    Appraisals 
905.255    Site  approval 
905J80    Design  cnlena 
905.266    Total  development  cost  standard 
905.270    Construction  and  inspections 
005.275    Warranty  inspections  and 

enforcement 
905.280    Correcting  deHaencies 

Sulipart  C—Op«ratton 

905.301    Admission  pdioes 

905.310    Restriction  against  ineligible  aliens 

|roservad| 
905.315    Detemunation  of  rents  and 

homeboyer  payments. 
905.320    Annual  income. 
905.325    Total  tenant  payment  rental  and 

turnkey  III  Projects 
905.330    Mntual  help  required  monthly 

payments. 
905.335    Rent  and  homebuyer  payment 

collection  policy. 
906.340    Grievanoe  procedures  and  leasee. 
905.345    MaintenaiMX  and  inprovements. 
905.350    ProcuKmeat  and  adnunistratioB  of 

supplies,  materials  and  equipment 
905.355    Contracts  for  personal  services  and 

repairs. 
905.360    Correction  of  management 

deficiencies. 
905.365    Tenant  participation  and 

maaagement 

Subpart  P    Mutual  Help  Homeo%wieratilp 


905.401  Scope  and  applicability. 

905.406  Program  framework. 

905.410  Special  provisions  for  development 

ofaMfproiect. 

906.415  Selection  of  MHhomcbayers. 

905420  MHcontributioB. 

905.425  Commenoemeat  of  oocapancy. 


905.430    Jespectfains.  lesponsibiUty  for  itenw 

covered  by  wariauty. 
005.435    Mainteiwnce.  utilities,  and  use  of 

home. 
005.440    Operating  reserve. 
005.445    Openrtiagaabaidy. 
905.450    Honefaayer  accounts. 
905.455    Purchase  of  home. 
•06.400    IHA  Homeewnership  financing. 
905.465    Termination  of  MHO  agreement. 
905.470    Succession  upon  death,  mental 

incapacity  or  abandonment. 
905.475    Miscellaneotu. 
906.460    Conversion  of  existing  mutual  help 

projects. 
905.465    Conversion  of  rental  protects  to  the 

MH  Program. 

Subpart  E^Tunibsy  III  ProQreni 

905.501     Introduction. 

OOSJQS    Conversion  of  Turnkey  III  Units  and 
transfer  of  Occupants 

905.506  Selection  of  Tamkey  III 
Homebuyers. 

905.507  Homebuyer  Ownership  Opportunity 
Agreesnenis  |HOOA|. 

005.500    Responsibilities  of  homebuyer. 
905.511     Homebuyers'  Association  (HBA) 

and  Homeowners'  Assot-iation  |HOA|. 
905.513    Breakeven  amount  and  application 

of  monthly  payments 
905.515    Monthly  0(>erating  expense. 
905  517    Earned  Home  Payments  Account 

lEHPAl 
9115.519    Nonroutine  Maintenance  Reserve 

INRMRI 
905.521     Operating  reserve 
905.523    Opemlmg  subsidy. 
905.525    Achievement  of  ownership. 
905.527    Payment  upon  resale  at  profit 
905.529    Termination  of  homebuyer 

ownership  opportunity  agreement 


Subpart 


905.551    Purpose  and  applicability. 

90&556    Notification. 

905.560    Maintenance  obligations:  defective 

paint  surfaces. 
905.565    Procedures  involving  EBLs. 
905  570    Testing  and  abatement  applicable  to 

modernization. 
905.575    Compliance  with  trilwl.  State  and 

local  laws. 
905.580    Monitoring  and  Enforcement 

Subpart 


905.601  -  Purpose  and  applicability. 

905.605    Eligible  costs. 

905.610    Procedures  for  obtaining  approval  of 

a  modernization  program. 
905.015    Modernization  project 
905.620    Tenant  participation. 
905.625    Homebuyer  participation.  ,    . 

905.630    Special  requirements  for 

homeownership  projects. 
905.635    Special  requirements  for  section  23 

Leased  Housing  Bond-Financed  projects. 
905.640    Contracting  requirements. 
005.645    Modernization  financing. 
005.650    Progress  reporting. 
906.6K    Bud^  revisions. 
1 905.660    On-site  inspections. 
•0S.865    Fiscal  doseout  of  a  modernization 

program. 


24564 
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905.670    Modenuxation  and  energy 
conservation  standards. 

Subpart  H— Annual  Contributioiw  for 
Oparaling  Subaidy 

905.701    Purpose  and  applicability. 
905.705    Determination  of  amount  of 

operating  subsidy  under  PFS. 
905.710    Computation  of  Allowable  Expense 

Level. 
905.715    Computation  of  utilities  expense 

level. 
905.720    Other  costs. 
905.725    Projected  operating  income  level. 
905.730    Adjustments. 
905.735    Transition  funding  for  excessive 

high-cost  IHAs. 
905.740    Operating  reserves. 
905.745    Operating  budget  submission  and 

approval. 
905.750    Payment  procedure  for  operating 

subsidy  under  PFS. 
905.755    Payments  of  operating  subsidy 

conditioned  upon  reexamination  of 

income  of  families  of  occupancy. 
905.760    Determining  actual  occupancy 

percentage. 
905.765    Comprehensive  Occupancy  Plan 

requirements. 

Subpart  I— Enargy  Audit*.  Enargy 
Conaarvation  Maaaurai  and  UtMHy 


90S.801    Purpose  and  applicability. 
905.805-905.880    (Reserved] 
905.885    Utility  allowances. 

Subpart  J-Oparatlen  of  Proiaeta  Aftar 
Expiration  of  MtW  ACC  Tann 

905.901    Purpose  and  applicability. 
905.903    Continuing  eligibility  for  operating 

subsidy;  ACC  extension. 
905.905    ACC  extension  in  absence  of 

current  operating  subsidy. 
905.907    HUD  Approval  of  disposition  or 

demolition. 

Subpart  K— Oiapbaition  or  Damolition  of 


905.921    Purpose  and  applicability. 
905.923    General  requirements  for  HUD 

approval  of  disposition/Demolition. 
905.925    Relocation  of  displaced  tenants. 
905.927    Specific  criteria  for  HUD  approval 

of  disposition  requests. 
905.929    General  requirements  for  HUD 

approval  of  demolition  requests. 
905.931    IHA  application  for  HUD  approval. 
905.933    Use  of  proceeds. 
905.935    Reports  and  records. 

Subpart  L—Macatanaoua 

905.999    Waiver  authority. 

Authority:  Sees.  3,  4.  5,  6,  9, 11. 12. 13, 14, 
16.  and  18,  United  States  Housing  Act  of  1S37 
(42  U.S.C.  1437a.  et  seq.]:  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  A— General 

S90S.101    Appticabiiity  and  scope. 

(a)  Under  the  United  States  Housing 
Act  of  1937.  the  U.S.  Department  of 
Housing  and  Urban  Development  (HUD) 
provides  financial  and  technical 


assistance  to  public  housing  agencies, 
including  Indian  Housing  Authorities 
(IHAs),  for  the  development  and 
operation  of  lower  income  housing 
prelects.  This  part  is  applicable  to  such 
projects  developed  or  operated  by  an 
IHA  in  an  Indian  area,  as  defined  in 
§  905.102. 

(b)  If  assistance  under  this  part  is  not 
available  to  a  lower  income  Indian 
family.because  the  family  desires 
housing  in  an  area  within  which  no  IHA 
is  authorized  to  provide  housing,  or  if  for 
any  other  reason  an  Indian  family 
desires  housing  assistance  other  than 
under  this  part  a  family  may  seek 
housing  assistance  tmder  other  HUD 
programs. 

(c)  The  provisions  of  this  part  are  a 
complete  statement  of  HUD  regulations 
affecting  the  development  and  operation 
of  lower  income  housing  by  IHAs  except 
as  supplemented  by  parts  in  other 
chapters  of  this  title,  which  are 
referenced  in  this  part. 

S905.102    DafinMona. 

ACC  Expiration  Date[i  969.103).  The 
last  day  of  the  term  during  which  a 
particular  Indian  housing  project  is 
subject  to  aU  or  any  of  the  provisions  of 
the  ACC. 

Act  (§  905.102).  The  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437- 
1440). 

i4c{ri/ste<y//Jcoine  (§  913.102).  Annual 
income  less  the  following  allowances, 
determined  in  accordance  with  HUD 
instructions: 

(a)  $480  for  each  dependent; 

(b)  $400  for  any  elderly  family: 

(c)  For  any  family  that  is  not  an 
elderly  family  but  has  a  handicapped  or 
disabled  member  other  than  the  head  of 
household  or  spouse,  handicapped 
assistance  expenses  in  excess  of  three 
percent  of  annual  income,  but  this 
allowance  may  not  exceed  the 
employment  income  received  by  family 
members  who  are  18  years  of  age  or 
older  as  a  result  of  the  assistance  to  the 
handicapped  or  disabled  person; 

(d)  For  any  elderly  family: 

(1)  That  has  no  handicapped 
assistance  expenses  (as  defined  in  this 
section),  an  allowance  for  medical 
expenses  (as  defined  in  this  section) 
equal  to  the  amount  by  which  the 
medical  expenses  exceed  three  percent 
of  annual  income; 

(2)  That  has  handicapped  assistance 
expenses  greater  than  or  equal  to  three 
percent  of  annual  income,  an  allowance 
for  handicapped  assistance  expenses 
computed  in  accordance  with  paragraph 
(c)  of  this  section,  plus  an  allowance  for 
medical  expenses  that  is  equal  to  the 
family's  medical  expenses; 


(3)  That  has  handicapped  assistance 
expenses  that  are  less  than  three 
percent  of  annual  income,  an  allowance 
for  combined  handicapped  assistance 
expenses  and  medical  expenses  that  is 
equal  to  the  amount  by  which  the  sum  of 
these  expenses  exceeds  three  percent  of 
annual  income;  and 

(e)  Child  care  expenses,  as  deflned  in 
this  section. 

Administration  Charge  (S  905.419).  In 
Mutual  Help  projects,  the  amount 
budgeted  per-unit  per-month  for 
operating  expense,  exclusive  of  the  cost 
of  HUD-approved  expenditures  for 
which  operating  subsidy  is  being 
provided  in  accordance  9  905.455. 

Administrative  Capability  (§905.207). 
An  IHA's  capability  to  administer 
programs  in  compliance  with  the  Act 
and  all  applicable  HUD  requirements. 
(See  9  905.145.) 

Allowable  Expense  Level  (9  990.102). 
In  rental  projects,  the  per-unit  per-month 
dollar  amount  of  expenses  (excluding 
utilities  and  expenses  allowed  under 
9  905.720)  computed  in  accordance  with 
9  905.725,  whidi  is  used  to  compute  the 
amount  of  operating  subsidy. 

Allowable  Utilities  Consumption 
Level  (AUCL)  (9  990.102).  In  rental 
projects,  the  amount  of  utilities  expected 
to  be  consiuned  per-unit  per-month  by 
the  IHA  during  the  requested  budget 
year,  which  is  equal  to  the  average 
amount  consiuned  per-unit  per-month 
during  the  rolling  base  period.  After  the 
end  of  the  requested  budget  year,  the 
AUCL  of  the  utility(ie8)  used  for  space 
heating  will  be  adjusted  by  a  change 
factor,  which  is  defined  in  this  section. 

Annual  Contributions  Contract  (ACC) 
(9  905.102).  A  contract  imder  the  Act 
between  HUD  and  the  IHA  containing 
the  terms  and  conditions  under  which 
the  Department  assists  the  IHA  in 
providing  decent,  safe,  and  sanitary 
housing  for  lower  income  families.  The 
Contract  must  be  in  a  form  prescribed 
by  HUD  imder  which  HUD  agrees  to 
provide  assistance  in  the  development, 
modernization  and/or  operation  of  a 
lower  income  housing  project  under  the 
Act,  and  the  IHA  agrees  to  develop, 
modernize  and  operate  the  project  in 
compliance  with  all  provisions  of  the 
contract  and  the  Act.  and  all  HUD 
regulations  and  implementing 
requirements  and  procedures. 

Annual  Income  (9  913.106).  See 
9  904.320. 

Applicable  surface  (9  965.702).  All 
exterior  surfaces  of  a  residential 
structure,  up  to  five  feet  from  the  floor  or 
ground,  such  as  a  wall,  stairs,  deck, 
porch,  railing,  window,  or  doors,  which 
are  readily  accessible  to  children  under 
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seven  yeanji^f  age  and  all  interior 
surfaces  of  « iresidentiai  structure. 

Approved-Certifying  Organization 
(1 967.302).  ^y  organization(8)  or 
entity(ie8)  ateroved  by  HUD,  under 
S  905.145,  wnch  will  administer  a 
program  forioertifying  of  IHA  housing 
managers  under  this  part. 

Assisted SHvelJing  Unit  (§  912.2).  A 
dwelling  unit  assisted  under  the 
programs  covered  by  this  Part  905. 

Base  KeojtS  990.102).  The  IHA's 
fiscal  year  i^i^ediately  preceding  its 
first  fiscal  y^er  under  PFS. 

Base-Year  Expense  Level  ({  990.102). 
The  expense  level  (excluding  utilities.  . 
audits,  and  tertain  other  items)  for  the 
year,  computed  as  provided  in 
§  905.710(a)J  1 

BIA  (S  90(^.!102).  The  Bureau  of  Indian 
A^airs  in  the  Department  of  the  Interior. 

Change  Factor  (5  990.102).  The  ratio  of 
the  affected  IHA  fiscal  year  heating 
degree  days  (HDD)  divided  by  the 
average  ann|i^l  HDD  of  the  rolling  base 
period.  (Aff^^te^year  HDD  divided  by 
rolling  base  period  average  HDD). 

CheckmetBT  (§S  965.472  and  965.402). 
A  device  for  measuring  utility 
consumptioQ  of  each  individual  dwelling 
unit  where  the  utility  service  is  supplied 
through  a  mastermeter  system.  The  IHA 
pays  the  utility  supplier  on  the  basis  of 
the  masfermieter  system.  The  IHA  pays 
the  utility  siqfplier  on  the  basis  of  the 
mastermeteil  leadings  and  uses  the 
checkmeter  1^  determine  whether  and  to 
what  extent  kitility  consumption  of  each 
dwelling  unijt  is  in  excess  o^  the 
allowances  for  IHA-fiunished  utilities, 
established  la  accordance  with  Subpart 

^-  11 

Chetvabl^Surface  (9  965.7(tt).  All 

chewable  protruding  painted  surfaces 

up  to  five  feci  from  the  floor  or  ground, 

which  are  readily  accessible  to  children 

under  seven|years  of  age,  e.g.. 

protruding  c(ifners,  windowsills  and 

frames,  dooij^  and  frames,  and  other 

protruding  woodwork. 

Child  Car^\Expense8  (S  913.102). 
Amounts  ant^ipated  to  be  paid  by  the 
family  for  the  care  of  children  under  13 
years  of  ageiduring  the  period  for  which 
annual  incodie  is  computed,  but  only 
where  such  csre  is  necessary  to  enable 
a  family  me9A>er  to  be  gainfully 
employed  orj  to  further  his  or  her 
education  oii^  to  the  extent  sudi 
amounts  arejtot  reimbursed.  The 
amount  dedi^^ted  shall  reflect 
reasonable  dharges  for  child  care,  and, 
in  the  case  oif|  child  care  necessary  to 
permit  employment,  the  amount 
deducted  shMl  not  exceed  the  amount  of 
income  received  from  such  employment. 

Common  ^toperty  ( S  904.102).  The 
non-dwelling  structures  and  equipment, 
common  are  ito,  community  facilities. 


and  in  some  cases  certain  component 
parts  of  dwelling  structures,  which  are 
contained  in  the  development. 

Comprehensive  Modernization 
(S  968.3).  A  modernization  program  for  a 
project  which  provides  for  all  needed 
physical  and  management 
improvements.  Under  the 
Comprehensive  Improvement 
Assistance  Program  (CIAP).  all 
modernization  programs  are 
comprehensive  modernization,  except 
those  defined  as  special  purpose, 
emergency  or  homeownership. 

Construction  Contract  ({  905.102).  The 
contract  for  construction  in  the  case  of 
the  conventional  method,  or  the  contract 
of  sale  in  the  case  of  the  Turnkey 
method. 

Current  Budget  Year  (S  990.102).  The 
IHA  flscal  year  in  which  the  IHA  is 
operating. 

Defective  Lead-Based  Paint  Surface 
(9  965.702).  Paint  on  applicable  surfaces 
having  a  lead  content  of  greater  than  or 
equal  to  1  mg/cm*,  that  is  cracking, 
scaling,  chipping,  peeling,  or  loose. 

Defective  Paint  Surface  (9  965.702). 
Paint  on  applicable  surfaces  tiiat  is 
cracking,  scaling,  chipping,  peeling,  or 
loose. 

Demolition  (9  970.3).  The  razing  in 
whole,  or  in  part  of  one  or  more 
permanent  buildings  of  an  Indian 
housing  project. 

Dependent  [\  913.102).  A  member  of 
the  family  household  (excluding  foster 
children)  other  than  the  family  head  or 
spouse,  who  is  under  18  years  of  age  or 
is  a  disabled  person  or  handicappmi 
person,  or  is  a  full-time  student 

Deprogramming  (9  990.102).  Removial 
frt>m  the  IHA's  inventory  under  the 
ACC,  pursuant  to  the  IHA's  formal 
request  and  HUD's  approval,  of  a 
dwelling  unit  no  longer  used  for 
dwelling  purposes  or  a  nondwelling 
structure  or  a  unit  used  for  nondwelling 
purposes  that  the  IHA  has  determined 
will  no  longer  be  used  for  IHA  purposes. 

Development  (9  904.102).  The  entire 
undertaking,  including  all  real  and 
personal  property,  funds  and  reserves, 
rights,  interests,  obligations  and 
activities  related  thereto. 

Disabled  Person  (9  913.102).  A  person 
under  a  disability,  as  defined  in  section 
223  of  die  Social  Security  Act  (42  U.S.C. 
423)  or  in  section  102  of  the 
Developmental  Disabilities  Services  and 
Facilities  Construction  Amendments  of 
1970  (42  U.S.C.  2891(7)). 

Displaced  Person  (9  912.2).  A  person 
displaced  by  governmental  action,  or  a 
person  whose  dwelling  has  been 
extensively  damaged  or  destroyed  as  a 
result  of  a  disaster  declared  or 
otherwise  formally  recognized  under 
Federal  disaster  relief  laws. 


Disposition  (9  970.3).  The  conveyance 
or  other  transfer  by  the  IHA,  by  sale  or 
other  transacttoti.  of  any  interest  in  the 
real  estate  of  an  Indian  housing  project, 
but  does  not  cover  transfers  of  property 
described  in  9  905.921(b)(l)-{b)(5). 

Earned  Home  Payments  Account 
(EHPA).  In  the  Turnkey  01  program 
(Subpart  E),  this  account  is  established 
and  maintained  as  described  in 
9  905.517. 

Elderly  Family  (99  9li2;  913.102).  A 
family  whose  head  or  spouse  (or  sole 
member)  is  an  elderly,  disabled,  or 
handicapped  person,  as  defined  in  this 
section.  It  may  include  two  or  more 
elderly,  disabled  or  handicapped 
persons  living  together,  or  one  or  more 
of  these  persons  hving  with  one  or  more 
live-in  aides,  as  defined  in  this  section. 

Elderly  Person  (9  913.102).  A  person 
who  is  at  least  62  years  of  age. 

Elevated  Blood  Lead  Level  or  EBL 
(9  965.702).  Excessive  absorption  of 
lead,  that  is,  a  confirmed  concentration 
of  lead  in  whole  blood  of  25  ftg/dl 
(micrograms  of  lead  per  deciliter  of 
whole  blood)  or  greater. 

Emergency  Modernization  (9  968.3).  A 
modernization  program  for  a  project 
which  is  limited  to  physical  work  items 
of  an  emergency  nature,  affecting  the 
Ufe,  health  and  safety  of  tenants  or 
related  to  fire  safety.  Under  emergency 
modernization,  management 
improvements  are  not  eligible 
modernization  costs. 

Equity  Account  (9  90l*j0).  The 
Homebuyer's  Equity  Account 
established  and  maintained  pursuant  to 
9  905.450  in  tiie  Mutual  Help  Program 
after  the  effective  date  of  this  rule. 

Family  (9  912.2).  Family  includes  but 
is  not  limited  to  (a)  an  elderly  family  or 
single  person  as  defined  in  this  part  (b) 
the  remaining  member  of  a  tenant 
family,  and  (c)  a  displaced  person. 

Family  Project  (9  965.702).  Any 
project  assisted  under  the  U.S.  Housing 
Act  of  1937  (other  than  section  8  or  17  of 
the  Act)  which  is  not  a  project  for  the 
elderly  or  handicapped,  as  defined  in 
this  section. 

Financial  Feasibility  (9  968.3).  Witii 
respect  to  modernization,  the  cost 
(excluding  the  cost  of  management 
improvements)  of  the  modernization 
progAm  does  not  exceed  62.5  percent 
(for  a  nonelevator  structiue)  or  69 
percent  (for  an  elevator  structure)  of  the 
total  development  cost  standard  of  a 
new  project  with  the  same  structure 
type,  number  and  size  of  units  and  in  the 
market  area. 

Force  Account  Labor  (9  968.3).  Labor 
direcdy  employed  by  the  IHA  on  either 
a  permanent  or  a  temporary  basis. 


ZMSt» 
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Formula  (§  990.102).  The  revised 
fdrmala  derived  from  the  actual 
expenses  of  the  sample  group  of  PHAs 
whidi  is  used  in  PFS,  as  provided  for  in 
i  905.735.  to  determine  the  fofiBola 
expense  ievet  and  the  range  of  each 
IHA.  HUD  plans  to  update  the  fonnula 
each  year  to  reflect  actual  costs 
experienced  by  the  sample  group  of 
PHAs. 

Formula  Expense  Level  (§  990.102). 
The  per-unit  per-month  dollar  amount  of 
expenses  (excluding  utilities  and  audits] 
computed  under  the  formula,  in 
accordance  with  S  905.710.  ! 

Full-Time  Student  (S  913.102).  A 
person  who  is  carrying  a  subject  load 
that  is  considered  full-time  for  day 
students  under  the  standards  and 
practices  of  the  educational  institution 
attended.  An  educational  institution 
indudes  a  vocational  school  with  a 
diploma  or  certificate  program,  as  well 
as  an  institution  offering  a  college 
degree.  { 

Handicapped  Assistance  Expenses 
(S  9iai02).  Reasonable  expenses  that 
tu«  anticipated,  during  the  period  for 
which  annual  income  is  computed,  for 
attendant  care  and  auxiliary  apparatus 
for  a  handicapped  or  disabled  family 
ntember  and  that  are  necessary  to 
enable  a  family  member  (includii^  the 
handicapped  or  disabled  member)  to  be 
emplosred.  provided  that  the  expenses 
are  neither  paid  to  a  member  of  the 
family  nor  reimbursed  by  an  outside 
source. 

Handicapped  Person  ( S  §  912.2.      | 
913.102).  A  person  having  a  physical  or 
mental  impairment  that  (a)  is  expected 
to  be  of  long-continued  and  indeflnite 
duratim.  (b)  substantially  impedes  his 
or  her  abili^  to  live  independently,  and 
(c)  is  of  such  a  nature  that  such  ability 
could  be  improved  by  more  suitable 
housing  conditions.  i 

Heating  Degree  Days  (HDD) 
(§  990.102).  The  annual  arithmetic  sum 
of  the  positive  differences  (those  under 
65  degrees)  of  the  average  of  the  lowest 
and  highest  daily  outside  temperature  in 
degrees  Farenheit,  subtracted  from  65 
degree  days  Farenheit.  | 

Home  (§  905.102).  A  dwelling  unit 
covered  by  a  homebuyer  agreement 

Homebayer  (\%  904.102,  905.102).  The 
member  or  members  of  a  lower  income 
family  who  have  executed  a  homebuyer 
agreement  with  the  IHA  and  who  have 
not  yet  achieved  homeownership. 

Homebuyer  Agreement  (|  966.3).  A 
Mutual  Help  and  Occupancy  Agreement 
or  a  Tuntkey  ni  Homebuyer's  i 

Ownership  Opportunity  AgreemenL  I 

Homeowner  (%%  904.102, 906.102).  A 
former  homebuyer  who  has  achieved 
ownership  of  fate  or  her  home  and 
acquired  title  to  the  home. 


Homeownership  Modemigation 
(1966^3).  A  modernization  program  for  a 
project  that  is  und«-  the  Timikey  ID 
Homeownership  Opportunity  Program 
or  die  Mutual  He^  Homeownership 
Opportunity  Program.  Under 
homeownership  modernization,  limited 
physical  improvements  are  eli^ble 
modemiziation  costs,  but  management 
improvements  are  not  eligible 
modernization  costs. 

Housing  Manager  (8  967.302).  Any 
person  who,  irrespective  of  title,  is 
responsible  for  die  management  and 
operation  of  lower  income  housing 
subject  to  this  part.  This  person  may  be 
the  Executive  Director,  Assistant 
Executive  Dn«ctor,  or  staff  of  an  IHA. 

HUD  (S  905.102).  The  Department  of 
Housing  and  Urban  Development, 
including  the  field  offices  that  have  been 
delegated  authority  under  the  Act  to 
perfohn  functions  pertaining  to  this  part 
for  the  area  in  which  the  IHA  is  located. 

HUD  Field  Office  (1 905.102).  The 
HUD  Offices  in  Chicago.  Oklahoma 
City.  Denver,  Phoenix.  Seatde.  and 
Anchorage,  which  have  been  delegated 
authority  to  administer  programs  under 
the  l^ited  States  Housing  Act  of  1937 
for  the  area  in  which  the  IHA  is  located. 

IHA  [i  905.102).  An  Indian  Housing 
Authority. 

IHA  Homeownership  Financing 
(8905.102).  IHA  financing  for  purchase 
of  a  home  by  an  eligible  hooaebuyer  who 
gives  the  IHA  a  promissory  note  and 
mortgage  for  the  balance  of  the  purchase 
price. 

IHA  Project  Proposal  (5  941.103).  A 
statement  of  die  basic  elements  of  a 
project,  inchiding  die  estimated  total 
devek>pment  cost  of  the  project,  as 
adopted  by  the  IHA  and  approved  by 
HUD. 

IHS  (S  905.102).  The  Indian  Healdi 
Service  in  Uie  Dqwrtment  of  Healtii  and 
Hnman  Services. 

Indiaa  (f  905.102).  Any  person 
recognized  as  being  an  Indian  or  Alaska 
Native  by  a  tribe,  the  Federal 
government  or  any  State. 

Indian  Area  ({  906.102).  The  area  of 
operation  within  n^iich  an  IHA  is 
authorized  to  operate  pursuant  to  tribal 
or  State  law.  The  area  of  operation  must 
consist  of  defined  geographic 
boundaries,  serve  a  pre-existing 
oommunity  of  Indian  families,  and  serve 
dki  area  that  is  not  served  l^  die 
operation  of  another  housing  audiority, 
unles*  the  oAer  authority  gives  its 
ccsisent  to  such  operation. 

Indiaa  Houeing  Authority  (f  905.102). 
A  pobHc  bousing  agency  eetabiisbed  for 
an  Indian  area  by  exercise  of  a  tribe's 
powers  of  8eif-9>vemnient  faiKlependent 
of  State  la w,  or  by  operation  itf  State 


law  authorizing  the  creation  of  housing 
authorities. 

Interdepartmental  Agreement 
(8  9Q5.102).  The  agreement  araoi^  HUD, 
the  Department  of  Health  and  Human 
Services,  and  the  Department  of  Interior 
concerning  assistance  to  projects 
developed  and  operated  under  the  Act 

Lead-Based  Paint  (8  965.702).  A  paint 
surface,  whether  or  not  defective, 
identified  as  having  a  lead  content 
greater  than  or  equal  to  1.0  mg/cm*. 

Live-in  Aide.  A  person  who  resides 
with  an  elderiy,  disabled,  or 
handicapped  person  or  persons  and  who 
(a)  is  determined  by  the  IHA  to  be 
essential  to  the  care  and  well-being  of 
the  person(s);  (b)  is  not  obligated  for 
support  of  the  person(s):  and  (c)  would 
not  be  living  in  the  unit  except  to 
provide  necessary  supportive  services. 
(See  8  905.320  for  treatment  of  a  live-in 
aide's  income.) 

Lower  Income  Family  (8913.102).  A 
family  whose  araiual  ipcome  does  not 
exceed  80  percent  of  the  median  income 
for  the  area,  as  determined  by  HUD  with 
adjustments  for  smaller  and  larger 
families.  HUD  may  establish  income 
limits  higher  or  lower  than  80  percent  of 
the  median  income  for  an  Indian  area  on 
the  basis  of  its  finding  that  such 
variations  are  necessary  because  of  the 
prevailing  iev^  of  constmctioa  costs  or 
unusually  higher  or  low  family  incomes. 

Local  Inflation  Factor  (8  99ai02).  The 
weighted  average  percentage  increase  in 
local  government  wages  and  salaries  for 
the  area  in  which  die  IHA  is  located  and 
non-wage  expenses  based  upon  the 
implicit  price  deflator  for  State  and  local 
government  purchases  of  goods  and 
services.  This  wei^ted  average 
percentage  will  be  8un>lied  by  HUD. 
HUD  anticipates  that  it  will  update  the 
local  inflatkm  factor  each  year. 

MastermeterSyatmt  (88965.402, 
965.472).  A  utility  distribution  system  in 
which  an  IHA  is  supplied  utility  service 
by  a  utility  su{q>lier  through  a  meter  or 
meters  and  die  IHA  then  distributes  the 
utility  to  its  tenants. 

Medical  Expenses  (8913 102).  Those 
medical  expenses,  including  medical 
insurance  preraiuins,  that  are 
anticipated  daring  die  period  for  which 
annual  income  is  computed,  and  that  are 
not  covered  by  insurance. 

MH  (8905.102).  Mutual  Help. 

MH  Construction  Contract  (8  905.102). 
A  construction  contract  fw  an  MH 
profect  whidi  shall  be  on  a  form 
prescribed  by  HUD. 

MH  Contribathn  (8905.1OZ).  A 
contrlbuHon  of  land,  labor,  or  materials 
toward  the  development  cost  of  a 
project  in  accordance  with  a 
hoineboyer's  MHO  Agreement  credit  for 
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which  is  to  be  used  toward  purchase  of 
a  home. 


MHOAgi 
Help  and 
between 

MH 
Homeownei 


ent  (9  905.102).  A  Mutual 
pancy  Agreement 
and  a  homebuyer. 
(S  905.102).  The  MH 
ip  Opportunity  Program. 

Modemiztition  Funds  (S  968.3).  Funds 
derived  fromlsn  allocation  of  budget 
authority  for  ^e  purpose  of  funding 
physical  andlmanagement 
improvementBi  under  an  approved 
modemizatioto  program. 

Modernization  Program  {%  968.3).  An 
IHA's  program  for  carrying  out 
modernizadon,  as  set  forth  in  the 
proposed  or  wproved  final  application 
for  modernization  funds.  See  Subpart  G. 

Modernization  Project  (§  968.3).  The 
improvement  pf  one  or  more  existing 
Indian  housii^  projects,  under  a  new 
project  numbjdr  designated  for 
modemizatiaii  purposes. 

Motithly  Adjusted  Income  (S  913.102). 
One  twelfth  6t  adjusted  income. 

Monthly  //i(}o/ne^913.102).  One 
twelfth  of  an  vial  income. 

Net  Family  ^ssets  (S  913.102).  Net 
cash  value  after  deducting  reasonable 
costs  that  would  be  incurred  in 
disposing  of  rtal  property,  savings, 
stocks,  bond$i  and  other  formrt)f  capital 
investment,  excluding  interests  in  Indian 
trust  land  anji  excluding  equity  accounts 
in  HUD  hom^Ownership  programs.  The 
value  of  necBSsary  items  of  personal 
property  suck 'as  furniture  and 
automobiles  are  excluded,  and,  in  the 
case  of  a  family  in  which  any  member  is 
actively  engaged  in  a  business  or 
farming  opera|tion,  the  assets  that  are  a 
part  of  the  btiiiness  or  farming  operation 
are  excluded.  In  cases  where  a  trust 
fund  has  been  estabUshed  and  the  trust 
is  not  revocable  by,  or  under  the  control 
of,  any  member  of  the  family  or 
household,  th«  value  of  the  trust  fund 
will  not  be  considered  an  asset  so  long 
as  the  fund  continues  to  be  held  in  trust, 
but  any  income  distributed  from  the 
trust  fund  shall  be  counted  when 
determining  annual  income.  In 
determining  ^tet  family  assets,  IHAs 
shall  include  I  the  value  of  any  business 
or  family  assiets  disposed  of  by  an 
applicant  or  t#nant  for  less  than  fair 
market  value  (including  a  disposition  in 
trust,  but  not;  in  a  foreclosure  or 
bankruptcy  a^le)  during  the  two  years 
preceding  the  date  of  application  for  the 
program  or  reexamination,  as 
applicable,  ii^  iexcess  of  the 
consideratio^ireceived  therefor.  In  the 
case  of  a  disposition  as  part  of  a 
separation  or  divorce  setdement,  the 
disposition  vrUl  not  be  considered  to  be 
for  less  than  fhir  maricet  value  if  the 
applicant  or  |enant  receives  important 


consideration  not  measurable  in  dollar 
terms. 

Nonroutine  Maintenance  (S  §  904.111. 
96a3). 

(a)  For  purposes  of  the  Turnkey  III 
Pro^m  (Nonroutine  Maintenance 
Reserve)  and  the  Mutual  Help  Program 
(Nonroutine  Maintenance  Account), 
nonroutine  maintenance  refers  to 
infrequent  and  cosdy  items  of 
maintenance  and  replacement  including 
dwelling  equipment  such  as  a  range  or 
refrigerator,  or  major  components  such 
as  heating  or  plumbing  systems  or  a 
roof.  Specifically  excluded  are 
maintenance  expenses  attributable  to 
homebuyer  negligence  or  to  defective 
materials  or  workmanship. 

(b)  For  purposes  of  CIAP/ 
Modernization  Program  funding 
eligibility  and  applicability  of  wage 
rates,  nonroutine  maintenance  re^rs  to 
work  items  that  ordinarily  would  be 
performed  on  a  regular  basis  in  the 
course  of  upkeep  of  a  property,  but  have 
become  substantial  in  scope  because 
they  have  been  put  off,  and  that  involve 
expenditures  that  would  otherwise 
materially  distort  the  level  trend  of 
maintenance  expenses.  Replacement  of 
equipment  and  materials  rendered 
unsatisfactory  because  of  normal  wear 
and  tear  by  items  of  substantially  the 
same  kind  does  quaUfy,  but 
reconstruction,  substantial  improvement 
in  the  quality  or  kind  of  original 
equipment  and  materials,  or  remodeling 
that  alters  the  nature  or  type  of  housing 
units  does  not  qualify. 

NRMA  (New).  The  nonroutine 
maintenance  account  in  the  Mutual  Help 
Program  established  and  maintained  in 
accordance  with  §905.450. 

NRMR  (S  904.102(j)).  The  nonroutine 
maintenance  reserve  accoimt  in  the 
Turnkey  III  Program  established  and 
maintained  in  accordance  with 
S  905.519. 

Other  Income  (§  990.102).  Income  to 
the  IHA  other  than  dwelling  rental 
income  and  income  from  investments, 
except  that,  for  purposes  of  determining 
operating  subsidy  eligibility,  the 
following  items  are  excluded:  Grants 
and  gifts  for  operations,  other  than  for 
utility  expenses,  received  from  Federal, 
State,  and  local  governments, 
individuals  or  private  organizations; 
amounts  charged  to  tenants  for  repairs 
for  which  the  IliA  incurs  an  offsetting 
expense;  and  legal  fees  in  connection 
with  eviction  proceedings,  when  those 
fees  are  lawfully  charged  to  tenants. 

Operating  Budget  (§  990.102).  The 
IHA's  operating  budget  (HUD  form 
52564)  and  all  related  documents, 
required  by  HUD  to  be  submitted 
pursuant  to  the  ACC. 


Operating  Subsidy  (New).  Annual 
contributions  for  IHA  operations  made 
by  HUD  under  the  authority  of  section  9 
of  the  Act  See  Subpart  H  of  this  part 
with  respect  to  rental  projects.  See  also 
8  905.455  (Mutual  Help  Operating 
Subsidy)  and  9  905.523  (Turnkey  UI 
Operating  Subsidy). 

Performance  Funding  System  (PFS). 
(New).  The  standards,  policies  and 
procedures  established  by  HUD  for 
determining  the  amount  of  operating 
subsidy  a  PHA  is  eligible  to  receive  for 
its  owned  rental  projects,  based  on  the 
costs  of  operating  a  comparable  well- 
managed  project 

Program  Reservation  (9  905.102).  A 
written  notification  by  HUD  to  an  IHA, 
which  is  not  a  legal  obligation,  but 
which  expresses  HUD's  determination, 
subject  to  fulfilhnent  by  an  IHA  of  all 
I  legal  and  administrative  requirements 
within  a  stated  time,  that  HUD  will 
enter  into  a  new  or  amended  ACC     '' 
covering  the  stated  number  of  housing 
units,  or  such  other  number  as  is 
consistent  with  funding  reserved  by 
HUD  for  the  project 

Project  A  development  project  under 
an  ACC  which  has  a  unique  project 
number. 

Project  for  the  elderly  or 
handicapped.  (9942.3).  Any  project 
assisted  under  the  Act  (other  than  under 
section  17  of  the  Act),  including  any 
.  building  within  a  mixed-use  project,  that 
was  designated  for  occupancy  by  the 
elderly  or  handicapped  at  its  inception 
or,  although  not  so  designated,  for  which 
the  IHA  gives  preference  in  tenant 
selection  (with  HUD  approval)  for  all 
units  in  the  project  (or  in  the  building,  in 
a  mixed-use  project)  to  elderly  or 
handicapped  families.  This  term  does 
not  apply  to  projects  assisted  under  the 
Mfifu^l  Help  Homeownership 
Opportunity  Program  or  the  Turnkey  III 
Homeownership  Opportunity  Program. 

Project  Units  (§  990.102).  All  dwelling 
units  of  an  IHA's  projects. 

Projected  Operating  Income  Level 
(§  990.102).  The  per  unit  per  month  dollar 
amount  of  dwelling  rental  income  plus 
nondwelling  income,  computed  a^ 
provided  in  9  905.725. 

Requested  Budget  Year  (9  990.102). 
The  budget  year  (fiscal  year)  of  an  IHA 
following  the  current  budget  year. 

Retail  Service  (9  965.402).  Purchase  of 
utility  service  by  IHA  tenants  directly 
from  the  utility  supplier. 

Rolling  Base  Period  (9  990.102).  The 
36-month  period  that  ends  12  months 
before  the  beginning  of  the  IHA 
requested  budget  year,  which  is  used  to 
determine  the  allowable  utiUties 
consumption  level  used  to  compute  the 
utilities  expense  level.    > 
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Single  Person  (S  912.2).  A  person  who 
lives  alone  or  intends  to  live  alone,  and 
who  does  not  qualify  as  (a)  an  elderly 
family,  (b)  a  displaced  person  (as 
defined  in  this  section],  or  [c]  the 
remaining  member  of  a  tenant  family. 

Special  Purpose  Modernization  1 
(§968.3).  A  modernization  program  for  a 
project  that  is  limited  to  cost-effective 
energy  conservation  work  items  which 
will  not  be  adversely  affected  by  any 
subsequent  comprehensive 
modernization.  For  such  projects, 
management  improvements  are  not 
eligible  modernization  costs 

Subsequent  Homebuyer 
(§  905.422(c)(1)).  Any  homebuyer  other 
than  the  homebuyer  who  first  occupies  a 
home  pursuant  to  an  MHO  agreement. 

Successor  homebuyer  (§  905.425).  A 
person  eligible  to  become  a  homebuyer 
who  has  been  designated  by  a  current 
homebuyer  to  succeed  to  an  interest 
under  a  homeownership  agreement  in 
the  event  of  the  current  homebuyer's 
death  or  mental  incapacity,  or 
abandonment  of  the  home. 

Surcharge  (§  985.472).  The  amount 
charged  by  the  IHA  to  a  tenant,  in 
addition  to  the  Tenant  Rentffor 
consumption  of  utilities  in  excess  of  the 
allowance  for  IHA-furnished  utilities  or 
for  estimated  consumption  attributable 
to  tenant-owned  major  appliances  or  to 
optional  functions  of  IHA-fiimished 
equipment.  Surcharges  calculated 
pursuant  to  Subpart  H.  based  on 
estimated  consumption  where 
checkmeters  have  not  been  installed, 
are  referred  to  as  "scheduled        l 
surchai;ges."  1 

Tenant-Purchased  Utilities  (New). 
Utilities  purchased  by  the  tenant 
directly  from  a  utility  supptier. 

Tenant  Rent  (J  913.102).  The  amount 
payable  monthly  by  the  family  as  rent  to 
the  IHA.  Where  all  utilities  (except 
telephone)  and  other  essential  housing 
services  are  supplied  by  the  IHA,  tenant 
rent  equals  total  tenant  payment  Where 
some  or  all  utilities  (except  telephone) 
and  other  essential  housing  services  are 
not  supplied  by  the  IHA  and  the  cost 
thereof  is  not  included  in  the  amount 
paid  as  rent,  tenant  rent  equals  total 
tenant  payment  less  the  utilities 
allowance. 

Total  Development  Cost  (§  905.102). 
The  sum  of  all  HUD-approved  costs  for 
a  project  including  all  undertakings 
necessary  for  planning,  site  acquisition, 
demolition,  construction  or  equipment 
and  financing  (including  the  payment  of 
carrying  charges)  and  for  otherwise 
carrying  out  the  development  of  the 
project.  Offsite  water  and  sewer 
facUities  development  costs  are  not 
included. 


Total  Tenant  Payment  (§  913.102).  The 
monthly  amount  calculated  under 
Subpart  C  of  this  chapter.  Total  tenant 
payment  does  not  include  any  surchaige 
for  excess  utility  consumption  or  other 
miscellaneous  diaiges  (see  Subpart  I). 

Tribe  (9  905.102).  An  Indian  tribe, 
band,  pueblo,  group  or  conunpnity  of 
American  Indians  or  Alaska  Natives. 

Unit  Months  Available  ({  900.102). 
Project  units  miltiplied  by  the  number  of 
months  the  project  units  are  expected  to 
be  available  for  occupancy  durmg  a 
given  IHA  fiscal  year.  Except  as 
provided  in  the  following  sentence,  for 
purposes  of  this  part,  a  unit  is 
considered  available  for  occupancy 
frtnn  the  date  on  which  the  end  of  the 
hiitial  operating  period  for  the  project  is 
established  un^  the  time  it  is  approved 
by  HUD  for  deprogramming  and  is 
vacated  or  approved  for  nondwelling 
nse.  On  or  after  July  1, 1991.  a  unit  is  not 
considered  avaiteMe  for  occupancy  in 
any  IHA  Requested  Budget  Year  if  the 
unit  is  iooated  in  a  vacant  building  in  a 
project  that  HUD  has  determined  is 
nonviable. 

Utilities  (§906.472).  Electricity,  gas. 
heating  fuel,  water,  sewerage  service, 
septic  tank  puaiphig/maiiitenance, 
sewer  system  hookup  charges  (after 
develofMnent).  and  trash  and  garbage 
coHection.  Telephone  service  is  not 
included  as  a  utility. 

Utilities  Expense  Level  (}  990.102). 
The  per-onit  per-month  dollar  anoont  of 
■tilities  expense  used  in  calculation  of 
operating  sabaidy,  as  provided  in 
9905.715. 

Utility  Allowance  (§  986.740).  An 
aUowance  for  IHA-fumJMied  utilities 
represents  the  meainHnn  consumpticm 
units  [e.g.,  kilowatt  hours  of  electricity), 
established  in  accordance  widi 
9905.81a  that  may  be  used  by  a 
dwelling  unit  without  a  surcharge 
against  the  tenant  for  excess 
consumption.  An  allowance  for  tenant- 
purchased  utilities  is  a  fixed  dollar 
amount,  established  in  accordance  with 
9  905.885.  that  is  deducted  from  the  total 
tenant  paymeat  otherwise  chargeaUe  to 
a  tenant  who  has  retail  service,  whether 
the  charges  are  more  or  less  than  the 
amounts  of  the  allowance. 

Utility  Reimbtuaement  (9  913.102). 
The  amount,  if  any.  by  M^ch  the  utility 
allowance  for  tenant-purchased  utilities 
for  the  ui^t  if  applicable,  exceeds  the 
family's  total  tenant  payment. 

Verf  Low-Income  Family  (9  913.102). 
A  lower  income  family  whose  annual 
income  does  not  exceed  50  percent  (rf 
the  median  income  for  the  area,  as 
determined  by  HUD.  with  adjusbnents 
for  smaller  and  larger  families.  HUD 
may  establish  income  limits  higher  or 
lower  than  SO  percent  of  the  median 


income  for  an  Indian  area  on  the  basis 
of  its  finding  that  such  variations  are 
necessary  because  of  unusually  high  or 
low  family  incomes. 

Welfare  Assistance  (§913.102). 
Welfare  or  other  payraeats  to  families  or 
individuals,  based  on  need,  that  are 
made  under  programs  hinded, 
separately  or  jointly,  by  Federal.  State 
of  local  governments. 

Work  Item  (9  968.3).  Any  separately 
identifiable  unit  of  work  constituting  a 
part  of  a  modernization  program. 


§•05.105 
projects. 


Types  of  lower  Income  housing 


IHAs  may  develop  the  following  types 
of  projects: 

(a)  Rental.  In  a  rental  project  the 
occupants  lease  units  for  an  initial  term 
of  one  year,  followed  by  a  month-to- 
month  tenancy.  Projects  may  be 
developed  with  single  family  detached, 
duplex,  row  house,  walk-up,  garden 
type,  or  elevator  structures.  Projects  for 
the  elderly  and  th^i^ndicapped  may 
include  congregate  housing. 

(b)  Mutual  Help  Homeownership 
Opportunity.  This  program  (see  Subpart 
D)  is  availdile  only  for  use  by  IHAs 
eligible  for  assistance  under  this  part. 

(1)  Un^er  this  program,  a  homebuyer 
makes  an  MH  contribution,  makes 
required  monthly  payments  and 
provides  all  maintenance  of  the  home 
during  the  period  of  the  MHO 
agreement  in  return  for  the  option  to 
purchase  the  home. 

(2)  In  return,  the  initial  purchase  price 
of  the  home  is  reduced  each  month  in 
accordance  with  a  predetermined 
purchase  price  schedule,  and  the 
homebnyer  is  given  the  option  to  buy  the 
home  by  payment  of  the  remaining 
balance  of  tfie  purchase  price  at  the  time 
of  the  purchase. 

$906,110 

Service  ano 

Because  HUD  asssitance  under  this 
part  is  not  limited  to  IHAs  of  federally 
recognised  tribes,  provisions  in  this  part 
relating  to  assistance  from  BIA  or  IHS, 
or  to  reqeired  approvals,  actions  or 
determinations  by  these  agencies  in 
connection  with  such  assistance,  are 
applicable  only  to  projects  undertaken 
by  IHAs  of  federally  recognized  tribes. 
Tliese  projects  shall  be  devdoped  and 
operated  in  accordance  with  the 
provisions  of  the  Interdepartmmtal 
Agreement  "Federally  recognized  tribe" 
means  a  tribe  recogirized  as  eligible  for 
services  from  BIA  or  IHS. 

§005.113   AppleaMttyofeMlrtgma 


AfMrs. 


(a)  Indian  Civil  Rights  AcL  (1)  The 
Indian  CivU  Righto  Act  (Title  U  of  the 
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Civil  Rights  Act  of  1968. 25  U.S.C.  1301- 
1303)  proyiides.  among  other  thkigs.  that 
"no  Indiai6  tribe  in  exercising  powers  of 
self-govertonent  shaD  *  *  *  deny  to  any 
person-wij[|un  its  iurisdiction  the  equal 
protec(ioa  of  its  laws  or  deprive  any 
person  of  liberty  or  property  without  due 
process  «rt  )aw."  The  Indian  Civil  Rights 
Act  (ICRA]  applies  to  any  tribe,  band,  or 
other  group  of  Indians  subject  to  the 
jurisdiction  of  the  United  States  in  the 
exercise  of  recognized  powers  of  self- 
govemmeplL  The  ICRA  is  applicable  in 
cases  wh^0e  an  IHA  has  been 
established  by  exercise  of  tribal  powers 
of  selfgovfernment. 

(2)  hi  thie|  case  of  IHAs  established 
pursuant  ^  State  taw.  determinatioos  by 
HUD  of  tb9  applicabUity  of  the  ICRA  on 
a  case  ba*^  may  consider  snch  foctors 
as  the  exigence  of  recognized  powers  of 
self-governneot;  the  scope  and 
jurisdiction  of  such  powers;  and  the 
applicabill^  of  such  powers  to  (he  area 
of  operati()ii  of  a  particutar  IHA. 
Generallyl  determinations  by  HUD  of 
the  existejioe  d  recegwzed  powers  of 
self-govecnaaent  and  the  juriadiction  of 
such  powe^  will  be  made  in 
conseitatitaln  witti  the  DepertoieiH  of 
Interior-BUeee  of  Indian  Affairs,  and 
may  cons^er  applicable  legislation, 
treaties  aakA  judicial  decisions.  The  area 
of  operation  of  an  IHA  may  be 
determined  by  the  jurisdiction  of  the 
governing  body  creating  the  IHA.  any 
limitations  within  the  enabling 
legislatioajand  judicial  decisions. 

(3)  Projiits  of  HAs  subject  to  the 
ICRA  shall;  be  developed  and  (qwrated 
in  comphaikce  with  its  provisions  and  all 
HUD  requirements  thereunder. 

(b)  TiUe  yiand  Title  VIU.  Title  VI  of 
the  Civil  ^^gbts  Act  of  1964  (42  U&C. 
2000d-20aad-4),  which  prohibits 
discrimination  on  the  basis  of  race,  color 
or  national  origin  in  federally  assisted 
programs,  and  Title  VIII  of  the  Civil 
Rights  Acl  of  1968  as  amended  (42 
U.S.C.  3601-3631).  which  prohibits 
discrimin9|ion  based  on  race,  color, 
religion,  s^K  or  national  origin  in  the 
sale  or  rental  of  housing  do  not  apply  to 
IHAs  established  by  exercise  of  a  tribe's 
powers  of  self-government.  HUD 
regulations  implementing  Title  VI  and 
Title  Vni  shall  not  be  applicable  to 
developm^t  or  operation  of  projects  by 
such  IHAit.' Any  determination  by  HUD 
of  the  applicability  of  Title  VI  and  Title 
VIII  on  a  case  basis  shall  consider  the 
applicability  of  the  Indian  Civil  Rights 
Act  under]  paragraph  (a)  of  this  section. 

(cJFor  discuasion  of  laws  dealing  with 
discrimination  on  the  basis  of  handicap 
and  with  construction  accessibility 
requireoientst  see  {  905.125(1). 


§905.120   Prefarancas,«pportMiWaa,and 
nomiaerimlmllon  In  amploymant  and 
contracting. 

(a)  Indian  Self-Determatatioa  and 
Edacation  Assistance  (preference  for 
Indians).  HUD  has  determined  that 
Projects  under  this  part  are  subject  to 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)). 
Section  7(b)  requires  that  any  contract 
or  subcontract  entered  into  for  the 
beneHt  of  Indians  d>all  require  that,  to 
the  greatest  extent  feasible — 

(1)  Preferences  and  opportunities  for 
training  and  employment  in  connection 
with  ^  administration  of  such 
contracts  or  subcontracts  be  given  to 
"Indians".  That  Act  defines  "Indians"  to 
mean  persons  who  are  members  of  an 
Indian  tribe,  and  defines  "Indian  tribe" 
to  mean  any'Indian  tribe,  baAd.  nation, 
or  other  oigairized  group  or  community. 
indoding  any  Alaska  Native  village  or 
regional  or  village  corporation  as 
defined  in  or  established  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act. 
which  is  recognized  as  eligible  for  tfie 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  rtieir  status  as  Indians;  and 

(2)  Preference  in  the  award  of 
contracts  or  subcontracts  in  connectipn 
with  the  administration  of  contracts  oe 
given  to  Indian  organizations  and  to 
Indian-owned  economic  enterprises,  as 
defhted  in  section  3  of  the  Indian 
Financing  Act  of  1974  (25  U.S.C.  1452). 
That  Act  defines  "economic  enterprise" 
to  mean  any  Indian-owned  commercial, 
indestrial.  or  business  activity 
established  or  organized  for  die  purpose 
of  profit,  except  that  the  Indian 
ownership  must  constitute  not  less  than 
51  percent  of  the  enterprise;  "Indian 
organization"  to  meen  the  governing 
body  of  any  Indian  tribe  or  entity 
established  or  recognized  by  sudi 
governing  body;  "Indian"  to  mean  any 
person  who  is  a  member  of  any  tribe, 
band,  grot^),  pueblo,  or  community 
which  is  recognized  by  the  Federal 
Government  as  eligible  for  services  from 
the  Bureau  of  Indian  Affairs  and  any 
"Native"  as  defined  in  the  Alaska 
Native  Claims  Settlement  Act;  and 
Indian  "tribe"  to  mean  any  Indian  tribe, 
band,  group,  pueblo,  or  community 
including  Native  villages  and  Native 
groups  (including  corporations 
organized  by  Kenai.  )uneau.  Sitka,  and 
Kodiak)  as  defined  in  the  Alaska  Native 
Claims  Settlement  Act,  which  is 
recognized  by  the  Federal  Government 
as  eligible  for  services  from  the  Bureau 
of  Indian  Affairs. 

(3)  The  following  language  shall  be 
included  in  any  contracts  or 
subcontracts  in  connection  tvith 


development  or  operation  of  IHA 
Projects:  ^ 

Ejection  7(b)  Clause 

(i)  TIm  work  to  i>e  performed  under  this 
contract  is  on  a  project  subject  to  section  7(b) 
of  the  Indian  Self-Oetermination  and 
Educatton  Assistance  Act  (25  U.S.C.  450e(b]). 
Section  7(b)  requires  that  to  the  greatest 
extent  feasible  (i]  preference  and 
opportunities  for  training  and  empicyinent 
shall  be  given  to  Indians,  and  (ii)  preferences 
in  the  award  of  contracts  and  subcontracts 
shall  be  given  to  Indian  organizations  and 
Indien-owned  Economic  Enterprises. 

(ii)  The  parties  to  this  contract  shall  comply 
with  tbe  provisioiu  of  said  Section  7(b)  of  the 
Indian  Self-Determination  and  Education 
Assistance  Act  (2S  U.SX:.  4S0e(b))  and  all 
HUD  requirements  adopted  pursuant  section 
7(b). 

(iii)  In  connection  with  tiiis  contract,  ttte 
parties  shall,  to  the  greatest  extent  feasible, 
give  preference  in  the  award  of  any 
subcontracts  to  Indian  organizations  and 
Indian-owned  Economic  Enterprises,  and 
preferences  and  opportonities  for  training 
and  employment  to  Indiana. 

(iv)  This  section  7(b)  clause  shall  be 
incorporated  into  every  subcontract  in 
connection  witli  the  project 

(v)  Upon  a  finding  by  the  IHA  or  HUD  that 
any  party  to  this  contract  is  in  violation  of  the 
section  7(b)  clause,  said  party  shall  at  the 
direction  of  the  ntA  take  appropriate  action 
pursuant  to  the  contract 

(b)  Executive  Order  11240  (equal 
employment  opportunity).  (1)  Contracts 
for  construction  work  in  connection  with 
Projects  under  this  part  are  subject  to 
E.0. 11246  (30  FR 12319).  as  amended  by 
E.0. 123ia  as  amended  by  E.0. 11375 
(32  FR  14303),  and  applicable 
implementing  regulations  (24  CFR  Part 
130;  41  CFR  Chapter  60),  rules,  and 
orders  of  HUD  and  tbe  Office  of  Federal 
Contract  Compliance  Programs  of  the 
Department  of  Labor.  Executive  Order 
11246  prohibits  discrimination  and 
requires  affirmative  action  to  ensure 
that  employees  or  applicants  for 
employment  are  treated  without  regard 
to  their  race,  color,  religion,  sex.  or 
national  origin. 

(2)  Compliance  with  E.0. 11246.  and 
related  regulations,  orders  and 
requirements  shall  be  to  the  maximum 
extent  consistent  with,  but  not  in 
derogation  of,  compliance  with  section 
7(b)  of  the  Indian  Self-Determination 
and  Education  Assistance  Act. 

(c)  IHA 's  own  employment  practices. 
Each  IHA  shall  adopt  and  promulgate 
regulations  with  respect  to  the  IHA's 
own  employment  practices  which  shall 
be  in  compliance  with  its  obligations 
under  section  7(b)  of  the  Indian  Self- 
Determination  and  Edacation 
Assistance  Act  and  E.0. 11246.  where 
applicable.  A  copy  of  these  regulations 
shall  be  posted  in  the  IHA  office,  and  a 


BEST  COPY  AVAILABLE 
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copy  shall  be  submitted  to  HUD 
promptly  aft^  adoption  by  the  IHA. 
(Title  VII  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000e).  as  amended,  which 
prohibits  discrimination  in  employment 
by  making  it  unlawful  for  employers  to 
engage  in  certain  discriminatory 
practices,  excludes  Indian  tribes  from 
the  nondiscrimination  requirements  of 
Title  VU.) 

S  905.125    CompHanc*  with  ottwr  Federal 
rM|uirwiMnts> 

(a)  Environmental  Clearance.  Before 
approving  a  proposed  project,  HUD  will 
comply  with  the  requirements  of  24  CFR 
Part  50. 

(b)  Flood  Insurance.  HUD  will  not 
approve  for  acquisition,  construction,  or 
improvement,  a  building  located  in  an 
area  that  has  been  identified  by  the 
Federal  Emergency  Management 
Agency  as  having  special  flood  hazards, 
unless  the  following  conditions  are  met: 

(1)  Flood  insurance  on  the  building  is 
obtained  in  compliance  with  Section 
102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973;  and 

(2]  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  in 
accord  with  section  202(a)  of  the  Act  (42 
U.S.C.  4012(a)  and  4106(a)). 

(c)  Wage  Rates  for  Laborers  and 
Mechanics.  (1)  With  respect  to 
construction  work  on  a  project, 
including  a  modernization  project 
(except  for  nonroutine  maintenance 
work,  as  described  in  paragraph  (b)  of 
the  definition  in  §  905.102],  all  laborers 
and  mechanics  employed  by  an  IHA  or 
its  contractors  shall  be  paid  not  less 
than  the  wages  prevailing  in  the  locality, 
as  predetermined  by  the  Secretary  of 
Labor  pursuant  to  the  Davis-Bacon  Act 
(40  U.S.C.  276a  through  276c). 

(2)  With  respect  to  all  maintenance 
work  on  a  project,  including  nonroutine 
maintenance  work  (as  described  in 
paragraph  (b)  of  the  definition  in 

9  905.102)  on  a  modernization  project,  all 
laborers  and  mechanics  employed  by  an 
IHA  or  its  contractors  shall  be  paid  not 
less  than  the  wages  prevailing  in  the 
locality  as  determined  or  adopted  by 
HUD  pursuant  to  section  12  of  the 
United  States  Hojising  Act  of  1937. 

(d)  Professional  and  Technical  Wage 
Rates.  All  architects,  technical 
engineers,  draftsmen  and  technicians 
employed  in  the  development  of  a 
project,  shall  be  paid  not  less  than  the 
wages  prevailing  in  the  locality,  as 
determined  or  adopted  (subsequent  to  a 
determination  under  applicable  State  or 
local  law)  by  HUD. 

(e)  Relocation  Assistance.  (1)  When  a 
project  is  developed  by  an  IHA 
established  in  accordance  with 


5  905.135,  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970 
("Uniform  Act")  (42  U.S.C.  4621-4638) 
does  not  apply,  because  such  an  IHA  is 
not  a  "State  agency"  covered  by  the 
Uniform  Act 

(2)  When  a  project  is  developed  by  an 
IHA  established  in  accordance  with 
1905.130,  the  project  shall  be  developed 
in  compliance  with  the  Uniform  Act  and 
HUD  policies  and  requirements 
thereunder  (24  CFR  Part  42). 

(3)  In  the  case  of  both  paragraphs  (e) 
(1)  and  (2)  of  this  section,  development 
cost  may  include  the  reasonable  moving 
costs  for  a  family  which  is  moved  from  a 
project  site  during  construction  and  is 
returned  to  the  site  after  completion. 

(f)  Handicap.  (1)  Under  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794],  HUD  is  required  to  assure  that  no 
otherwise-qualified  handicapped  person 
is  excluded  from  participation,  denied 
benefits,  or  discriminated  against  under 
any  program  or  activity  receiving 
Federal  financial  assistance,  solely  by 
reason  of  his  or  her  handicap.  Except  for 
an  IHA  created  by  the  exercise  of  a 
tribe's  powers  of  self-government,  IHAs 
must  comply  with  implementing 
instnictions  in  Part  8  of  this  Title  24. 

(1}  The  IHA  shall  comply  with  the 
Arehitectural  Barriers  Act  of  1968  (42 
U.S.C.  4151-4157),  and  HUD 
implementing  regulations  (24  CFR  Part 
40). 

(g)  Audits.  Under  the  Single  Audit  Act 
of  1984  (31  U.S.C.  7501-7507),  all  IHAs 
that  receive  assistance  under  this  part 
must  comply  with  the  audit 
requirements  of  24  CFR  Part  44. 

(h)  Lead  Based  Paint  Poisoning 
Prevention.  See  24  CFR  Part  35  and 
Subpart  F  of  this  part 

S  905.130    Establishment  Of  IHAs  pursuant 
toStatalaw. 

An  IHA  may  be  established  pursuant 
to  a  State  law  that  provides  for  the 
establishment  of  IHAs  with  all 
necessary' legal  powers  to  carry  out 
lower  income  housing  projects  for 
Indians. 

§906.135    Establishment  of  IHAs  by  tribal 
ordinanca. 

(a)  Legal  Capacity  of  Tribe  to 
Establish  IHA.  Where  an  Indian  tribe 
has  governmental  police  power  to 
pr6mote  the  general  welfare,  including 
the  power  to  create  a  housing  authority, 
an  IHA  may  be  established  by  tribal 
ordinance  enacted  by  the  governing 
body  of  the  tribe. 

(b)  Form  of  Ordinance.  A  tribal 
ordinance  establishing  an  Indian 
Housing  Authority  shall  be  in  a  form 
prescribed  by  HUD.  No  substantive 


change  may  be  made  in  the  form  of  . 
tribal  ordinance  except  with  specific 
written  approval  fitim  HUD. 

(c)  Approval  or  Review  of  Ordinance 
by  the  Department  of  the  Interior.  HUD 
shall  not  enter  into  an  undertaking  for 
assistance  to  an  IHA  formed  by  tribal 
ordinance  unless  such  ordinance  has 
been  submitted  to  HUD,  accompanied 
by  evidence  that  the  tribe's  enactment  of 
the  ordinance  either  has  been  approved 
by  the  Department  of  the  Interior  or  has 
been  reviewed  and  not  objected  to  by 
that  Department 

(d)  AJnendment  of  Ordinance.  Tribal 
ordinances  not  conforming  to  current 
HUD  requirements  shall  be  amended  as 
promptly  as  possible.  No  contract  or 
amendment  providing  any  additional 
commitment  for  HUD  financial 
assistance  shall  be  entered  into  unless 
such  conforming  amendments  have  been 
enacted. 

(e)  Submission  to  HUD  of  Documents 
Establishing  IHA.  The  tribal  ordinance, 
eAridence  of  Department  of  the  Interior 
approval  or  review,  and  the  following 
documentation  relating  to  the  initial 
organization  of  the  IHA,  in  the  form 
prescribed  by  HUD.  shall  be  submitted 
to  HUD  before  or  with  any  application 
for  financial  assistance: 

(1)  Certificate  of  appointment  of 
Commissioners; 

(2)  Commissioner's  oath  of  office; 

(3)  Notice  of  organization; 

(4)  Consent  to  meeting; 

(5)  Minutes  of  meeting; 

(6)  Resolutions  establishing  the  IHA, 
adopting  the  by-laws,  adopting  the  seal, 
designating  a  regular  place  of  meeting, , 
and  designating  officers: 

(7)  By-Uws; 

(8)  Certificate  of  Secretary  as  to 
authenticity  of  documents:  and 

(9)  General  Certificate  of  Housing 
Authority. 

S  905.140    IHAConmiissionarswhoara 
tenants  or  homebuyers. 

(a)  Tenant  or  Homebuyer 
Commissioners.  No  person  shall  be 
barred  from  serving  on  an  IHA's  Board 
of  Commissioners  because  he  or  she  is  a 
tenant  or  homebuyer  in  a  housing 
project  of  the  IHA.  A  commissioner  who 
is  a  tenant  or  homebuyer  shall  be 
entitled  to  participate  fully  in  all 
meetings  concerning  matters  that  affect 
all  of  the  tenants  or  homebuyers,  even 
though  such  matters  affect  him  or  her  as 
well.  However,  no  such  Commissioner 
shall  be  entitled  or  permitted  to 
participate  in  or  be  present  at  any 
meeting  (except  in  his  or  her  capacity  as 
a  tenant  or  homebuyer),  or  be  counted 
or  treated  as  a  member  of  the  Board, 
concerning  any  matter  involving  his  or  . 
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her  indhidaal  rights,  obligations,  or 
status  as  m  tenant  or  homebuyer. 

(b)  CotUfniasioneroM  IHA  Employee. 
A  laambei;  of  the  iHA's  Board  of 
Conmisa(4ners  shall  not  be  eligible  for 
employment  by  the  IHA.  except  under 
unusoal  (}ircumstances  and  with  HUD 
approvaLi  1 

S  905.145  !  iMmkilsiratlva  caiMMNty. 

(a)  An  ^lA  must  maintain  the 
capabilitjrito  provide  adequate 
atbninistt^tion  in  compliance  with  all 
applicabl)a  HUD  requirements  during  the 
termoftliiACC 

(b)  On  the  basis  of  regular  monitoring, 
on-site  renriews.  audits  and  surveys, 
HUD  wiM  »vahiate  the  atfaninistrative 
capabilit^lof  ^^  IHA  at  least  annually 
to  delenaine  whether  the  IHA's 
admiaist^tion  of  its  programs  is 
adeqnatej  4nd,  if  not,  whether 
appropri^ie  corrective  action  is  being 
taken.  Hl^Jb  will  advise  the  IHA  of  its 
determin^ioiL 

(c)  In  determining  an  IHA's 
administrative  capability,  HUD  will 
consider  lis  oompiiance  with  HUD 
requireaieiits  in  the  areas  of 
adroinisttation.  development,  financial 
managentant,  occupancy,  tenant 
accounts  neceivable,  maintenance, 
utilities,  aiodemization  and  operation  of 
HUD  assUted  projects. 

(d)  An  llHA  will  be  determined  to  have 
adequate  Administrative  capability 
wlien  it  rates  an  overall  70  percent  in  all 
areas  coiinbined. 

(e)  An  nplication  for  program  funds 
will  not  be  approved  unless  HUD 
determines  that  the  IHA  has  achieved, 
or  will  achieve  within  a  reasonable  time 
prescribeid  by  HUD,  adequate 
administrative  capability. 

(f)  HUtKmay  establish  thresholds  for 
superior  capability  for  IHA  awards, 
special  initiatives,  or  participation  in 
other  progy^m  beneHts,  including  but  not 
limited  tq  icertification  of  its  fulfillment 
of  HUD  rj^irements  under  S  905.235(b] 
(contracting).  §  90S.255(c]  (site 
approvalsl,  §  905.270(f)(3)  (completion 
inspectio^],  and  §  905.355(a)  (personal 
services  rontracts). 

§  90S.1S0  i  ICatlMlcathm  of  housing 
managen^ 

(a)  Ptiipose  and  scope.  This  section 
establislvas  a  requirement  for  the 
certification  of  housing  managers  and 
provides  i4>r  this  certification  by  HUD- 
approveqkirofiessicaal  organizations  or 
other  entlQes.  The  requirements  set  forth 
in  this  subpart  are  applicable  to  all 
lower  income  housing  ^ojects  assisted 
under  the  Act  that  are  owned  by  IHAs 
and  to  al :  ^HAa  administering  these 
pro|ecta. 


(b)  Catification.  (l^FuIl  Certification 
is  granted  a  housing  manager  by  an 
af^roved  organisation  when  the 
organiaatioD  determines  that  the  person 
has  daaenatrated  flie  ability  to  achieve 
and/or  maintain  the  essential  social, 
fiscal,  environmental,  equal  opporttmlty, 
and  adminiatratiTe  goals  of  tfie  Indian 
housing  program  established  under  the 
Act,  the  annual  contributions  contract, 
and  HUD  regulations  for  the 
management  of  Indian  bousing  projects. 

(2)  Probationary  certification  is 
granted  to  a  person  who  has  not  met  the 
quahfications  for  full  certification  when 
hired,  but  who  has  the  potential  to 
qualify.  The  initial  term  of  probationary 
certification  is  one  year.  The  approved 
certifying  organization  may  extend  the 
term  of  tte  probationary  certificate  for  *^ 
one  additional  year  in  order  to  allow  the 
applicant  sufficient  time  to  obtain  a 
certificate.  In  no  case  may  the 
probationary  certificate  be  in  effect  for 
longer  than  two  years. 

(3)  Before  January  1, 1981.  approved 
certifying  organizations  were  permitted 
to  issue  a  ceurtification  solely  on  the 
basis  of  satisfactory  on-the-job 
performance  in  the  housing  management 
field  for  not  less  than  4  years. 
Certification  chi  this  basis  is  valid  only  if 
it  was  granted  before  that  date. 

(c)  HUD  approval  of  certifying 
organizations.  (1)  Any  national  housing 
management  organization  may  apply  to 
HUD  for  approval  for  the  purpose  of 
providing  certification  of  individuals  as 
housing  managers.  HUD's  Certification 
Review  Committee  will  evaluate 
applicant  organizations  upcm  their  past 
performance  in  the  field  of  bousing 
management  and  compliance  with 
HUD's  nondiscrimination  pobcies  and 
the  suitabtlify  of  the  programs 
subndtted.  Every  applicant  shall  submit 
to  HUD  appropriate  evidence  that  such 
organization: 

(i)  Has  the  experience  and  eapacify  to 
deal  with  lower  income  housing 
management  processes  with  significant 
emphasis  on  housing  projects  assisted 
under  the  Act  or  assisted  under  other 
Federally  or  State-assisted  programs:' 

(ii)  Has  develtqied  a  certtfication 
program  which  indudes: 

(A)  Specific  criteria  and  standards  for 
qualifying  for  certificationin  accordance 
with  paragraph  (c)(6)  of  this  section; 

(B)  Suitable  procedures  w^ich  will 
afford  any  person  the  opportunify  to 
appfy  for  certification  and  receive 
certificiMon  if  he  or  she  meets  the 
standards; 

(C)  A  right  of  appeal  as  set  forth  in 
paragraph  ^i)  of  this  section;  and 

(D)  Soitable  procedures  which  provide 
for  a  probationary  certificate. 


(Approved  by  tiie  Office  of  Management  and 
Budget  oader  OMB  eontotti  number  2S77- 
007^ 

(2)  The  HUD  Certification  Review   • 
Committee  riiall  evaluate  the  evidence 
submitted  by.  the  organization  in 
Bcoordance  with  paragraph  (c)(1)  of  this 
section  and  will  determine  in  its 
dMcretion.  oa  the  basis  of  that  evidence 
and  such  other  amteriai  as  may  be 
relevant  whadier  the  qualifications  of 
the  organization  meet  the  criteria  set 
forth  in  paragraph  (c)(1)  of  this  section. 
If  the  qualilicatimis  are  satisfactory, 
HUD  riiaU  notify  the  organization  of  its 
approval  as  a  carting  organization. 

(3)  In  the  event  HUD  denies  approval 
of  the  organization,  the  notification  to 
the  ofganizatioB  shall  set  forth  die 
reasons  for  HUD's  action  in  sufficient 
detail  so  as  to  enable  the  organization  to 
request  reconsideration  of  the 
determination. 

(4)  The  standards,  criteria  and 
program  for  enabling  persons  to  qualify 
for  certification  shall  be  subject  to 
periodic  review  and  reapproval  or 
disapimyval  not  less  dian  annually  by 
the  HUD  Certification  Review 
Committee.  Such  periodic  review  shall 
include  the  fmxsedures  and  methods  by 
which  the  organization  incorporates  in 
its  training.  evaluati<m  and  certification 
program  die  current  regulations,  policies 
and  procedtovs  of  HUD  as  well  as  due 
process  protection  for  the  persons 
certified  or  applying  for  certification. 

(5)  A  current  list  of  approved 
certifying  organizations  and  their 
standards  and  criteria  shall  be 
published  in  the  Federal  Register  as 
organizations  are  a[^roved  or 
reapproved  by  HUD  as  certifying 
organizations,  and  shall  be  sent  to  all 
IHAs  in  the  form  of  a  notice. 

(6)  AD  criteria  and  standards  for 
qualifying  for  certification  shall  be 
reasonably  related  to  job  requirements. 
The  assessment  method  used  to 
determine  whether  an  individual  is 
qualified  for  certification  [e.g.,  written 
examination)  shall  be  based  on  and 
relate  to  a  valid  analysis  of  the  tasks 
performed  by  housing  managers  and 
shall  be  fair,  objective,  and  fiee  of 
ethnic  and  cultural  bias.  HUD  approval 
of  assessment  methodolgy  may  be 
granted  on  the  basis  of  a  written 
statement  by  an  organization  or 
individual  acceptable  to  HUD  as  being 
qualified  in  the  field  of  assessment 
methodology. 

<7Hi)  Immediatefy  upon  receiving 
notification  firom  HUD  diat  its 
application  to  become  an  approved 
certifying  organization  has  been 
approved,  and  no  longer  than  60  days 
following  that  notification,  an  approved 
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certifying  organization  may  submit  to 
HUD  a  list  of  all  individuals  who 
already  possess  a  certification  hma  the 
organization  provided: 

(A)  The  certification  is  reasonable 
evidence  that  the  certificate  holder  is 
qualified  as  a  housijgig  manager,  and 

(B)  The  certificatioi)  iscucrently 
recognized  by  the  approved  certifying 
organization  at  the  time  the  list  of 
names  is  tendered  to  HUD. 

(ii)  Upon  receiving  this  list,  HUD  will 
notify  the  approved  certifying 
organization  that  the  certifications 
issued  to  the  listed  individuals  may  be 
considered  as  satisfying  the  certification 
requirements  of  this  section. 

(d)  Requirements  for  certification. 
Any  person  employed  as  a  housing 
manager  of  dwelling  units  shall  be         '' 
required  to  have  certification  as  a 
housing  manager  (either  full  certification 
or  probationary  certification)  from  an 
approved  certifying  organization. 

(e)  Salaries  of  housing  managers. 
Except  as  provided  in  paragraph  (g)  of 
this  section,  in  budgets  submitted  by 
IHAs  to  HUD,  beginning  with  the  budget 
for  the  first  fiscal  year  which  starts  at 
least  four  months  after  the  date  on 
which  certification  is  required  for  any 
housing  manager,  the  salary  of  such 
person,  if  certification  has  not  been 
obtained,  shall  not  be  considered  an 
eligible  operating  expenditure  (whether 
or  not  operating  subsidy  is  required)  nor 
shall  such  salary  be  approved  as  a 
budget  item  for  the  purpose  of  operating 
subsidy  eligibility;  provided,  however, 
that  these  prohibitions  shall  not  apply 
during  the  pendency  of  an  appeal  fUed 
pursuant  to  paragraph  (i)  of  this  section. 
Beginning  with  that  same  fiscal  year  and 
thereafter,  the  current  certification 
status  of  all  housing  managers  shall  be 
submitted  by  IHAs  to  HUD  along  with 
the  annual  budget. 

(f)  Compliance  with  civil  service  law 
and  notice  of  termination  procedures.  If 
a  housing  manager  is  denied 
certification  or  certification  is 
suspended  or  withdrawn  and  the  person 
no  longer  has  any  appeal  pending  under 
this  part,  the  allowance  of  any  salary  as 
an  approvable  budget  item  shall 
terminate,  except  for  such  period  as  may 
necessarily  be  involved  in  compliance 
by  the  IHA  with  notice  of  termination 
and  related  procedures  pursuant  to 
State  or  Tribal  law  or  the  IHA's 
approved  personnel  practices.  Nor  shall 
the  allowance  of  the  salary  as  an 
approvable  budget  item  terminate  if  it 
should  be  determined  as  a  result  of 
administrative  and/or  judicial 
proceedings  that  under  applicable  civil 
service  or  other  State  or  Tribal  laws  that 
the  official's  services  may  not  be  legally 


tenninated  on  grounds  of  his  failure  to 
obtain  certification  under  this  part. 

(g)  Costs  of  certification  and  related 
training.The reasonable  costs  incurred 
by  an  IHA  for  certification  of  an  IHA.  . 
enqiloy ee  as  a  bouuog  manager      ... 
(whether  or  not  the  cectification  is 
required  under  this  part),  including 
training  to  enable  an  IHA  employee  to 
qualify  for  such  certification,  shall  be 
allowable  as  eligible  expenditures  for  an 
IHA.  The  IHA  may,  at  its  discretion, 
including  a  provision  for  payment  of 
such  costs  in  its  operating  budget. 
However,  such  expenditures  must  be 
within  existing  operating  subsidy 
availability  under  Subpart  H,  since  no 
additional  operating  subsidy  will  be 
provided  to  cover  them. 

(h)  Denial  revocation  or  suspension 
of  certification — (1)  Grounds  for  denial, 
revocation  or  suspension  of 
certification.  Pursuant  to  the  procedures 
setforth  in  paragraph  (b)  of  this  section, 
certification  may  be  denied,  revoked  or 
suspended  by  the  approved  certifying 
organization  which  granted  the 
certification  or  by  its  successor,  or  if 
there  be  no  successor,  by  HUD,  for  the 
following: 

(i)  Acts  of  fraud,  deceit  or 
misrepresentation  in  obtaining  the 
certification; 

(ii)  Acts  of  gross  negligence,  : 

incompetency  or  misconduct  in  carrying 
out  the  duties  of  housing  manager; 

(iii)  Conviction  of  a  crime  involving 
moral  turpitude;  or 

(iv)  Willful  disregard  of  the 
regulations  and  requirements  applicable 
to  the  public  housing  pro^^ra. 

(2)  Notice  by  the  approved  certifying 
organization.  The  approved  eertifybig 
organization  shall  serve  a  written  notice 
on  the  certified  person  that  denial, 
revocation  or  suspension  is  being 
considered  and  shall  set  forth  in  the 
notice  with  reasonable  specificity  the 
reasons  fpr  the  proposed  action.  Said 
notice  shall  also  advise  the  certified 
person  that  he  has  a  specified  number  of 
days  from  receipt  of  the  notice  to 
respond  in  writing  or  to  request  an 
informal  hearing.  If  the  certified  person 
does  not  respond  within  the  specified 
period,  the  approved  certifying 
organization  may  revoke  or  suspend  the 
certification  and  shall  immediately  so 
advise  the  certified  person,  the  IHA  and 
HUD. 

(3)  Presentation  of  evidence  by 
certified  person  and  determination  by 
the  approved  certifying  organization. 
The  certified  person  may  examine  and, 
at  his  expense,  copy  all  documents, 
records  and  regulations  of  the  approved 
certifying  oiganization  that  are  relevant 
to  the  matter.  The  certified  person  shall 
have  the  right  to  present  evidence  and 


argosients  in  opposition  to  the  proposed 
revocation  or  suspension  and  to 
controvert  evidence  relied  on  by  the 
approved  certifyiiig  organization  and  he 
'  or  she'mayelect.todo-Om  in  writing,  or 
«( the  informal  hearing,  or  both. 
Whenever  a  certified  person  requests  an 
informal  hearing,  he  or  she  shall  be 
entitled  to  confront  in  a  reasonable 
manner  and  cross-examine  all  witnesses 
on  whose  testimony  or  information  the 
approved  certifying  organization  relies. 
Evidence  pertinent  to  the  issues  in  the 
approved  certifying  organization's 
notice  may  be  received  and  considered 
without  regard  to  its  admissibility  under 
rules  of  evidence  employed  in  fudicial 
proceedings.  Upon  considering  all 
evidence  and  arguments  presented,  the 
approved  certifying  organization  shall 
determine  whether  certification  should 
be  revoked  or  suspended  and  shall 
promptly  advise  the  certified  persons  of 
its  determination.  Testimony  shall  be 
recorded  in  some  form  and  such  records 
shall  be  maintained  for  a  period  of  not 
less  than  90  days.  Whenever  the 
approved  certifying  organization's 
decision  is  to  revoke  or  suspend 
certification,  the  notice  shall  set  forth 
with  reasonable  specificity  the 
organization's  findings.  A  decision  to 
revoke  or  suspend  certification  shall  not 
preclude  the  approved  certifying 
organization  from  making  subsequent 
determination  that  a  certified  person 
should  be  reinstated. 

(4)  Either  the  IHA  or  the  housing 
manager  may  appeal  the  determination 
made  by  tl^e  approved  certifying 
organization  pursuant  to  this  section,  in 
accordance  with  paragraph  (i)  of  this 
section. 

(i)  Appeal.  (1)  Any  person  required  to 
hold  certification  as  a  housing  manager 
and  who  is  denied  certification  or  whose 
certification  has  been  revoked  or 
suspended  by  an  approved  certifying 
organization  may,  at  his  or  her  option, 
file  an  appeal  with  the  approved  . 
certifying  organization. 

(2)  The  appellant  shall  have  the  right 
to  request  a  hearing.  If  a  hearing  is 
requested,  it  shall  be  one  at  which  he  or 
she  is  represented  or  accompanied  by  a 
person  of  his  or  her  choice.  The 
appellant  shall  be  afforded  an 
opportunity  to  present  oral  testimony 
and  to  cross-examine  witnesses. 

(3)  The  approved  certifying 
organization  shall  consider  the  appeal 
on  the  record  and  on  the  basis  of  the        \ 
evidence  presented.  The  appellant  and 
the  person  who  originally  denied 
certification  shall  have  the  right  to  add 

to  the  record  affidavits,  testimony,  or 
relevant  information  in  support  of  the. 
certification  or  in  support  of  the  denial. 
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suspensioiii  or  revocation  of 
certificatian.  Aa  promptly  as  possible 
(generallyjirithin  90  days  from  the  filing 
date  of  thf  appeal),  the  approved 
certifying  fakganlzatioB  shall  render  die 
decision  on  die  appeal  which  states  the 
reasons  foil  the  decision.  A  copy  of  the 
decision  shell  be  furnished  to  the 
appellant  apd  to  HUD. 

(4)  All  nliterials  filed  or  submitted  in 
regard  to  f  ^  appeal  under  this  section 
shall  be  maintained  for  not  less  than  90 
days  follojiteg  the  date  of  the  decision 
and  shall  m  available  for  public 
inspectionj  to  the  full  extent  of  the  law. 


Subfiart 
f  905.201 


t  and  BIA  shall  coordinate 
i  accordance  with  the 
tental  Agreement,  wddch  is 
rately. 


HUD, 
functions 
Interdepdi 
issued  sei 

S905.20S 

HUD 
field  offii 
to  consid 
intheRi 
reliable 


^1  allocate  funds  to  Indian 
using  a  systematic  process 
I  the  relative  need  for  housing 

tn,  based  on  recent  and 
1,  and  on  the  capability  of 
IHAs  in  the  Region  to  develop  and 
administei  Indian  housing  in  accordance 
with  HUD  Requirements. 

9908.210 

(a) 
develop 
involves 
unless 
cost  of  ni 
than  the 
andreha 
including 
in  an  acq 
certifies 
satisfacti 
existing 
developmi 
compari 

(b)Am 
projects, 
projects 
fw  large  f 
bedrooms 


1  execute  an  ACC  for 
t  of  units  only  if  the  project 
luisitlon  of  existing  housing, 
"  demonstrates  that  the 
construction  would  be  less 
it  of  acquiring,  or  acquiring 
tating,  existing  housing. 
te  reserve  for  major  repairs 

'  rental  project.  If  the  IHA 

demonstrates  to  HUD's 
that  there  is  insufficient 

ing  stock  to  undertake  the 
pt  of  the  project,  the  cost 
would  not  be  required. 

proposed  development 
will  give  priori^  to 
sisting  of  housing  suitable 

ilies  (three  or  more 


§905.215   MrodudlOfi 
requhwiMftiB. 


(a)  Choim  and  approval  of  production 
method.  THe  IHA  shall  state  on  the 
applicatioii  for  a  project  its  choice  of 
one  of  the  production  methods  described 
in  this  secjtion  and,  if  the  method 

brae  kccount,  its  justification 
ice  with  paragraph  (a)(4)  of 
If  HUD  disapproves  the 

development  method,  it 
a  statement  of  its  reasons  to 


selected 

inaccoi 

thissectii 

IHAs 

will 

the  IHA. 


(1)  Convmitional  method.  Under  the 
Conventiooal  method,  the  IHA  plans  die 
project  and  prepares  dbrawings  and 
specifications.  After  the  plans  and 
specifications  are  approved  as  required 
under  i  909.270,  the  IHA  solicits 
competitive  bids  through  public 
advertisement  and  awards  the  contract 
to  the  lowest  responsible  bidder.  The 
contractor  shall  be  required  to  provide 
completion  assurance  in  the  form  of  a 
100  percent  ^rformance  and  payment 
bond  or  other^curity  as  approved  by 
HUD.  The  contractor  receives  progress 
payments  during  constniction.  and  a 
final  HUD-approved  payment  upon 
completion  in  accordance  with  the 
contract 

(2)  Turnkey  jnethod.  Under  the 
Tiunkey  mediod.  the  IHA  advertises  for 
developers  to  submit  proposals  to  buHd 
a  project  described  in  die  IHA's 
liwitation  for  proposals.  The  invitation 
for  proposals  may  prescribe  the  sites  to 
be  used.  The  IHA  evaluates  the 
proposals  and  selects  die  best 
proposal— subject  to  HUD  approval- 
after  considoing  price,  design,  site,  the 
developer's  eiqiierience  and  odier 
evidence  of  the  developer's  ability  to 
conqilete  the  project.  After  HUD 
approval  of  the  proposal  selected  by  the 
IHA.  the  IHA  may  award  die  contract  to 
the  successful  developer,  who  prepares 
working  drawings  and  specifications 
unless  previously  provided  by  the  IHA. 
The  IHA  and  die  developer  enter  into  a 
contract  of  sale  after  the  drawings  and 
specifications  are  approved  by  HUD  as 
required  under  1 005.27a  Upon 
completion  of  the  project  (or  stages 
thereof)  in  accordance  with  the  contract 
of  sale,  the  IHA  purchases  the  project 
(or  stage)  from  die  developer.  Hie  IHA 
may  contract  for  assistance  in  preparing 
the  invitation  and  evaluating  proposals. 
The  IHA  must  obtain  independent 
inspection  services  by  an  architect 
engineer  or  other  qualified  person  during 
construction.  The  IHA  must  require  the 
developer  to  furnish  completion 
assmrance  in  the  form  of  a  100  percent 
performance  and  payment  bond,  or 
other  security  as  approved  by  HUD. 

(3)  Acquisition  of  existing  housing 
(with  or  without  rehabilitation).  Under 
the  Acquisition  method,  the  IHA 
purchases  existing  housing  that  may 
need  only  minor  repairs  or  that  may 
require  substantial  rehabilitation.  Repair 
or  rehabilitation  may  be  accomplished 
before  acquisition  using  Turnkey 
procedures  or  after  acquisition  using 
Conventional  or  Force  Account 
procedures. 

{A\Force  account  method. 

(i)  Under  the  Force  Account  method, 
an  IHA  performs  construction  or 
rehabilitation  using  its  own  woiic  force, 


eitho-  entirely  or  in  combination  with 
subcontractors.  See  1 905.270  concerning 
final  woridng  drawings. 

(ii)  Hie  Force  Account  method  may  be 
used  only  if  justified  by  the  IHA  and 
approved  by  HUD.  The  IHA  must 
demonstrete.that  it  has  the  technical 
and  administrative  capabilities  to 
complete  the  project  within  the 
projected  time  and  budget  The  tribe 
must  agree  in  writing  to  cover  any  costs 
in  excess  of  the  HUD-estimated 
construction  costs;  must  demonstrate 
that  it  has  the  financial  resources  to 
meet  the  excess  costs  up  to  a  specified 
amount  and  must  provide  some  form  of 
security  acceptable  to  HUD  to  cover 
excess  costs. 

(b)  Public  advertisement  Contracts 
for  development  of  a  project  shall  be 
awarded  only  after  public  advertisement 
for  competitive  bids  or  proposals.  The 
advertisement  shall  inform  all 
prospective  bidders  or  proposers  of  any 
applicable  HUD  preference 
requirements  for  Indian  contractors. 

{905.220   AppOcationpraoedurss. 

(a)  Submission  to  HUD.  An  IHA  may 
submit  an  application  for  a  project  after 
HUD  issues  a  general  notification  that 
funds  are  available.  The  application 
shall  be  on  the  form  prescribed  by  HUD 
and  shall  be  accompanied  by  all  the 
legal  and  administrative  attachments 
required  by  the  form.  Hie  application 
may  include  comments  by  the  Chief 
Executive  Officer  on  behalf  of  the  unit  bl 
local  government  where  the  project  is  to 
be  located.  Where  the  provisions  of  the 
necessary  local  government  cooperation 
are  not  contained  in  the  ordinance  or 
other  enactment  creating  the  IHA,  the 
IHA  shall  submit  an  executed 
cooperation  agreement  (or  a  copy  of  an 
existing  one)  for  the  location  involved, 
which  is  sufficient  to  cover  the  number 
of  units  in  the  application. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2S77- 
0030) 

(b)  Action  on  application.  HUD  will 
acknowledge  receipt  of  the  application 
and  begin  review  of  the  application  as 
soon  as  possible  after  receipt.  The  IHA 
will  be  advised  of  any  deficiencies  and 
will  be  provided  an  opportunity  to  make 
corrections  within  a  reasonable  period 
of  time.  To  be  approved,  an  application 
must  demonstrate  legal  sufficiency,  and 
need  for  the  housing,  and  the  IHA  must 
have  adequatie  adn^strative  capability 
(as  defined  in  1 905.102)  aiid  the 
capability  to  undertake  additional 
developmeiit  activities.  HUD  will  review 
the  application  for  the  criteria  and  will 
approve  or  disapprove  the  application. 
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(1]  If  the  application  is  disapproved, 
HUD  wiU  notify  the  IHA  in  writing  and 
state  the  reasons  idr  the  disapproval: 

12)  Jf  the  applicatioa  is  approved  for 
the  requested  number  of  units  or  for 
fewer  units.  HUD  wiU  issue  a  program 
reservation. 

(c)  Prcignun  reservation.  (1)  The 
program  reservation  will  specify 
program  type,  housing  type,  household 
type,  development  method,  the  funds 
reserved,  and  the  nunimum  number  of 
total  units  and  units  of  each  bedroom 
size  to  be  developed.  The  program 
reservation  will  require  an  IHA  to 
submit  a  development  program  within 
one  year  (See  S  905.225)  and  will  limit 
the  total  project  development  cost  to  the 
amount  reserved. 

(2)  As  long  as  the  total  project 
development  cost  is  not  exceeded,  this 
minimum  noraber  of  onits  may  be 
increased.  However,  no  additional  units 
may  be  developed  until  Hin)  approves 
amen(hnent  of  tfie  pro^vra  reservation. 
If  an  IHA  desires  to  develop  more  thm 
the  rainmum  number  of  anits  approved 
in  the  program  reservatioa  it  must 
submit  to  HUD  a  request  to  amend  the 
program  reservation,  incladkig 

(i)  A  jnstification  for  the  increase; 

(ii|  The  tribe's  agreement  in  writing  to 
pay  any  costs  to  complete  tiw  project  in 
excess  of  the  ]»t)graB  reservation; 

(iii)  Evidence  diat  the  tribe  has  the 
finaiuaal  reaouioes  to  meet  any  excess 
costs  up  to  a  q>ecified  amount;  and 

(iv)  Evidence  that  die  tribe  will 
provide  some  form  of  security 
aoc^table  to  HUD  to  cover  excess 
costs. 

Id)  ACX:  for filaaaing.  (1)  Upon 
issBanoe  cl  the  program  reservation, 
HUD  and  the  IHA  may  execute  an  ACC 
to  cover  the  costs  of  prriiminary  surveys 
and  other  HUD-approved  planniag 
activities  with  respect  to  the  nuaber  of 
units  covered  by  tlie  pro^^m 
reservation.  The  amount  of  tiie  ACC  will 
not  exceed  3  percent  of  the  total 
development  cost  of  the  project,  except 
as  provided  in  paragraph  (2)  of  this 
section. 

(2)  HUD  may  execute  an  ACC  for 
amonntB  in  racoess  of  3  percent  or  far 
ptapeses  other  than  for  ptaaoiing 
activities  if  the  IHA  ttemonstrates  to  die 
satisfactitm  irf  HUD  that 

(i)  Because  of  touiaual  arcoBstances 
it  is  essential  that  developnent  costs  in 
such  amounts  or  for  sach  porpoaes  be 
inoumd  before  execution  of  an  ACC  far 
constnioboB  and  operatioa; 

(ii)  The  project  vnllisaccessfaUy 
proceed  to  execation  of  an  ACC  for 
constructiMi  and  operation:  and 

(iii)  The  governing  body  of  die  locality 
has  agreed  to  provide  the  local 
cooperation  required  by  the  Act 


(3)  Fonda  far  yfanining  shall  in  mo 
event  be  pnviited  or  and  far  pmpaaas, 
or  in  amaoaia.  that  wooidiiot  be 
approvafale  far  incfamon  in  a 
nffVfTOPBf  nt  ooat  bodBBt. 

(4)  Tke  »A  slidl  aufanB  far  HUD 
approval  tasedHr  wMi  flie  request  for 
an  ACC  far  pUnafag  a  praposed 
prafimiBarjr  bodget  LACC  fands  for 
plaiinian  ahnH  not  ba  appaavad  or 
expended  exoept  in  acootdance  witha 
HlHl-appiwed  preUminary  badget 

(5)  Uae  of  devetopment  orcpenMng 
fands  of  other  projects  ander  ACC  to 
cover  costs  for  a  project  that  is  stiQ  in 
the  planning  stages,  and  for  which  a 
devefopawat  program  has  not  been 
adopted  or  an  ACC  for  construction  and 
operaSon  has  not  b«en  executed,  is 
strictly  proUblled. 

(e)  ACCforConekoction  and 
Operation.  An  AOC  for  oonsbiKtion  and 
operation  of  a  project  shall  not  be 
cxecutod  nafil  tiie  IHA  has  adopted,  and 
HUD  has  approved,  the  Developraent 
Program  for  (he  project 


fW>&225   MAi 

An  BiA  developbwnt  program  is 
reqaired  far  all  deretopaKnt  mediods, 
and  most  be  approved  by  HUD. 

(a)  OiA  siidfTHSBicm.  Witfiin  one  ]war 
of  the  program  reservation  date,  Ihe  IHA 
shall  prepare  and  submit  to  HUD  a 
complete  devetopnent  program  on  a 
farm  imscribed  by  HUD.  tf  tiie  IHA 
does  not  sabmit  a  devsiepoMnt  pro-am 
within  one  year,  HUD  wiU  terminate  the 
progr«n  reservation  and  recapture  die 

.  funds  reserved,  unless  the  Secretary 
detenunea  that  exoepHional 
cireoBstanoes  exist  which  are  beyond 
the  IHA's  oentrol. 

(Approved  by  Ae  OtBce  of  Management  and 
Bm^et  nader  OMB  control  number  Z577- 

(b)  HUD  review.  HUD  will  review  the 
IHA  development  program  upon  receipt. 
HUD  win  advise  telHAof  any 
deficiencies  and  will  poevida  lia  IHA  an 
opportunity  to  make  oorractioas  within 
a  reasonable  period  of  time.  To  be 
apprevable,  the  development  program 
must  demoBstrate  legal  aafficieacy.  the 
financial  feasihdity  «f  the  profeot  and 
its  compliance  with  aU  pro-am 
reqiuraments.  I^mmi  oonduston  ol  HUD's 
review,  the  devekpawnt  pwgiaai  will 
be  eMherifpranwd  or  diaappcovad.  If 
the  devetopment  propam  is  approved. 
the  ACC  SMiU  he  exaaited.if  neeesaaiy. 
and  the  DiA  wiO  be  atrihotiaed  to 
acquire  the  units  «r  prepare  fipal  plans 
for  construction.  If  the  rlnrrlepainnt 
program  is  disapproved.  HUD  wdl  notify 
the  BiA  at  the  saasoas.  If  an  apprevable 
developneol  pn^am  is  safawittad 
within  thereqaired  period.  HUD  will 


terminate  the  program  reaeivatien, 
recaptaK  iie  fands  reaerved,  and  4ie 
ACC  will  be  amended,  if  necessary,  to 
reflect  this  chwige. 

SM5.230   indhapfaiarancB. 

(a)  Geoerd.  (1)  This  seoNon  oadhies 
specific  mdtbods  an  HA  must  faHow  to 
provide,  to  the  greatest  extent  feasibie, 
prefareaoe  to  fadiaa  a^gaaiaatiens  and 
ladisn  ewncd  aoananac  eniaipiiiei  in 
contracting  aad  aubcoobacteg.  and  to 
fadiaas  in  employment  and  Ininng.  if, 
however,  a  tr^  govendag  body  enacts 
an  alternate  ■etbod  of  providing  Indian 
preference  within  its  jurisdiction  and  the 
Secretary  approves  Ae  alternate  meHiod 
as  meetiqg  the  requirements  of  section 
7(b]  of  the  Indian  Self-Deteimination 
and  Education  Assistance  Act  for  use  in 
the  HUD-assisted  bu£an  housing 
program,  the  IHA  under  that  jurisdiction 
most  implement  the  attemate  mediod  in 
lieu  of  the  methods  specified  hi  this 
section.  (For  purposes  «f  thia  saction. 
"tribal  governing  body"  means  the 
governing  body  of  an  Indian  tribe,  as 
defined  in  fi  g05.120(a){l)  which 
exerdses  powers  of  self-government 
and  is  Federally  recognized.)  Alternate 
methods  that  provide  for  local  tifiial 
preference  will  not  be  approved.  HUD 
will,  however,  consider  for  approval 
alternate  methods  that  provide  for  local 
resident  Indian  prefatenca.  so  kng  as 
appUcatien  of  the  local  preference  daes 
not  exclude  Indian  oiganiiations, 
enCerpBses,  or  indivukala  who  are  not 
reaidiiig  within  the  Indiaa  go  vaming 
body's  jurisdiction.  HUD'a  review  of 
alternate  methods  of  providing 
preference  will  include  the  extent  to 
whidi  the  proposed  method  minimizes 
the  risk  af  nonperformance,  promotes 
competition,  assures  cost  containment 
reduces  administrative  buwktns  and 
furthers  local  priorities  and  obiectives 
while  providing  elective  Indian 
preference. 

(2)  lliis  section  also  contains,  in 
paragraph  (g),  review  prooedores  for 
complaiiats  alleging  the  inadequate  or 
inappropriate  pnn^on  of  Indian 
preference.  (These  complaint  procedures 
are  applicable  to  complaints  arising  out 
of  any  «if  the  melhods  of  {irovicKng  for 
Indian  preference  contained  in  this 
section,  including  ahemate  methods 
enacted  and  i^^MRoved  in  the  manner 
described  in  pan^aph  <aKl|  of  tiiis 
aectien.) 

(b)  fil^yiU/iry.  (1)  An  applicant 
seeUag  la  qaaJify  far  preference  in 
oanlracting  and  sabconti  acflng  shall 
submit  proof  af  Indian  ownerdhip  to  the 
fiiA  or  cantactor.  Vroof  of  Indian 
awacrah^  shall  indad«..bat  shaU  not  be 
limited  to: 
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(i)  Certificatioo  by  a  tribe  or  other 
evidence  Qiat  the  applicant  is  an  Indian 
and  therefiore  eligible  to  receive 
preference.  IHAs  shall  accept  the 
certiflcation  of  a  tribe  that  an  individual 
is  a  membiar. 

(ii)  Evid|iice  such  as  stock  ownerliip, 
structure^  Itanagement,  control 
flnancing  end  salary  or  profit  sharing 
arrangemetts  of  the  enterprise. 

(2)  An  applicant  seeking  to  qualify  for 
.preference  In  employment  and  training 

shall  subnilt,  to  the  IHA  or  contractor, 
certification  by  a  tribe  or  other  evidence 
that  the  arahcant  is  an  Indian  and 
therefore  engible  to  receive  preference. 
IHAs  and  Cpntractors  shall  accept  the 
certificatiot  of  a  tribe  that  an  individual 
is  a  member. 

(3)  An  anlicant  seekmg  a  contract  or 
a  subcontv^Gt  shall  submit  evidence 
sofTicient  t^  demonstrate  to  the 
satisfactioti  of  the  IHA  or  the  contractor, 
as  approprijate.  that  the  applicant  has 
the  technical,  administrative,  and 
financial  oApability  to  perform  contract 
work  of  the  size  and  type  involved,  and 
within  the  ime  provided,  under  the 
proposed  contract  An  applicant  seeking 
employmeM  and  training  shall  submit 
evidence  sufficient  to  demonstrate  to  the 
satisfaction^  of  the  IHA  or  the  contractor, 
as  approptifeite,  that  the  applicant 
possesses  the  qualifications  required  for 
employment  or  training. 

(4)  An  Ufi\  may  state  in  its 
sobdtatioijthat  bidden  must  submit 
evidence  odeligibUity  within  a  specified 
time  period  before  a  scheduled  bid 
opening.    > 

(5)  U  an  |iHA  or  contactor  determines 
that  an  applicant  isioeb^ble  for  Indian 
preference  |the  IHA  or  contractor  shall 
so  notify  tkt  applicant  in  writing  before 
the  award  idf  the  contract  or  before 
filling  the  position  or  immding  die 
training  »^^t^  by  the  an>lk:ant. 

(c)  India  n  preference  in  the  award  of 
contracts  imd subcontracts.  (1) 
Preference!  ia  the  award  of  contracts  and 
subcontracts  that  are  let  under  an 
Invitation  far  Bids  (IFB)  process  (e.g.. 
conventioi^f  1  bid  construction  contracts, 
material  si^^ply  contracts)  shall  be 
provided  asfdJows: 

(i)  The  Ifb  may  be  restricted  to 
qualified  Uidian-owned  enterprises  and 
Indian  organizations.  The  IFB  should, 
however,  net  be  so  restricted  uidess  the 
IHA  has  a  |[^sonable  expectation  that 
the  required  minimum  number  of 
qualified  ladian-owned  enterprises  or 
oiganizatiois  are  likely  to  submit 
responsive  bids.  If  two  or  more  (or  at  the 
IHA's  option,  a  number  greater  than  two 
specified  i$  Uie  IFB)  qualified  Indian 
enterprises  Or  organizations  submit 
responsivei  bids,  award  shall  be  made  to 
the  qualified  enterprise  or  organization 


with  the  lowest  responsive  bid.  If  fewer 
than  the  minimum  required  number  of 
qualified  Indian  enterprises  or 
organizations  submit  responsive  bids, 
the  IHA  shall  reject  all  bids,  and  shall 
readvertise  the  IFB  in  accordance  with 
paragraph  (c)(l)(ii)  of  this  sectifMO.  In 
unusual  circumstances  and  subject  to 
HUD  approval,  the  IHA  may  accept  one 
bid,  e.g.,  the  IHA  determines  that  the 
single  bid  received  is  (rf  an  unusually 
favorable  price,  or  the  IHA  determines 
that  delays  caused  by  readvertising. 
would  subject  the  |»-oiect  to  hi^er 
construction  costs. 

(ii)  If  the  OlA  prefers  not  to  restrict 
the  ffB  as  described  in  paragraph 
(c)(l)ti)  of  this  section,  or  if  an 
insufiicient  number  of  qualified  Indian 
enterprises  or  organizations  submit 
responsive  bids  in  respoBse  to  an  IFB 
-under  paragraph  (c)(l)(i)  of  this  sectioa 
the  IHA  or  ooi^ractor  shall  advertise  for 
bids  inviting  responses  from  non-Indian 
as  well  as  Indian  owned  economic 
enterprises  and  Indian  organizations. 
Award  shall  be  made  to  the  qualified 
Indian  enterprise  or  organization  with 
the  lowest  responsive  bid  if  that  bid  is 
within  budgetary  limits  established  for 
the  specific  project  or  activity  for  which 
bids  are  being  token  and  no  more  than 
"X"  hi^r  than  the  total  bid  price  of  the 
lowest  responsive  bid  from  any 
qualified  bidder.  "X"  is  determined  as 
follows:  * 


When  the  b%vMt 
retpoaaive  bid  is 
leas  than  tUOAXt. 
When  the  b%vcst 
responsive  bid  is: 
At  least  $100,000. 

but  less  than 

$200,000. 
At  least  9200.000. 

but  less  than 

$300,000. 
At  least  $30a00a 

but  less  than 

$400,000. 
At  least  $40aooa 

but  less  than 

$500,000. 
At  least  $500,000, 

but  less  than  $1 

million. 
At  least  $1  million, 

but  less  than  $2 

million. 
At  leas^  $2  miUioa. 

but  less  than  $4 

million. 
At  least  $4  million. 

but  less  than  $7 

million. 
$7  million  or  more .~ 


10ft  of  that  bid.  or 

$».ooa 


9%  of  that  bid,  or 

$t8.ooa 

8%  of  that  bid,  or 
$21,000. 

7%  of  that  bid,  or 
$244100. 

6%  of  that  bid.  or 
$25,000. 

5%  of  that  bid.  or 

$4aooo. 

4%  of  that  bid,  or 
$60,000. 

3%  of  that  bid.  or 
$80,00a 

2%  of  that  bid.  or 
$105,000. 

1%  of  the  lowest 
responsive  bid. 
nvith  no  dollar 
limit 


If  no  responsive  bid  by  a  qualified 
Incfian  enterprise  or  organization  is 
within  the  stated  range  of  the  total  bid 
price  of  the  lowest  responsive  bid  from 
any  quaUfied  enterprise,  award  shall  be 
made  to  the  bidder  with  the  lowest  bid. 

(2)  Preference  in  the  award  of 
contracts  and  subcontracts  that  are  let 
under  a  Request  for  Proposals  (RFP) 
process  (e.g.,  for  timikey  proposal 
construction  contracts,  professional 
service  contracts)  shall  be  provided  as 
f(41ows: 

(i)  The  RFP  may  be  restricted  to 
qualified  faidian-owned  economic 
enterprises  and  Indian  organizations. 
The  RFP  should,  however,  not  be  so 
restricted  ttnless  the  IHA  has  a 
reasonable  expectation  that  the  required 
minimmn  nmnber  of  qualified  Indian- 
owTied  economic  enterprises  or  Indian 
organizations  are  likely  to  submit 
responsive  proposals,  ff  two  (or,  at  the 
IHA's  option,  a  nomber  greater  than  two 
specified  in  the  RFP)  qualified  Indian- 
owned  economic  enterprises  or  Indian 
oiganizations  submit  responsive 
proposals,  award  shall  be  made  to  the 
qualified  Indian-owned  economic 
enterprise  or  Indian  oiganization  with 
the  best  proposal  If  fewer  than  the 
minimum  required  number  of  qualified 
Indian-o%vned  economic  enterprises  or 
Indian  organizations  submit  responsive 
proposals,  the  IHA  shall  reject  all 
proposals  and  shaO  readvertise  the  RFP 
in  accordance  with  paragraph  (c)(2)(ii) 
of  this  section.  In  unusual  circumstances 
and  subject  to  HUD  approval,  the  IHA 
may  accept  a  proposal  that  is  the  only 
one  received,  e^  where  the  IHA 
determines  that  delays  caused  by 
readvertising  would  cause  hitter  costs. 
The  IHA  shall  develop  the  particulars 
concerning  the  RFP,  hicluding  a  rating 
system  that  provides  for  the  assignment 
of  points  iat  the  relative  merits  of 
submitted  proposals.  The  RFP  shall 
identify  all  factors,  including  price  or 
cost  and  any  significant  subfactors  that 
will  be  considered  in  awarding  the 
contract  and  shall  state  the  relative 
importance  the  IHA  places  on  each 
evaluation  factor  and  subfactor. 

(ii)  If  the  IHA  prefers  not  to  restrict 
the  RFP  soUdtation  as  described  in 
paragraph  (c)(2)(i)  of  this  section,  or  if 
an  insufficient  number  of  qualified 
Indian  enterprises  or  organizations 
satisfactorily  respond  under  that 
procedure,  the  IHA  er  contractor  shall 
advertise  for  proposals  inviting 
responses  from  non-Indian  as  well  as 
Imfian  owned  economic  enterprises  and 
Indian  organizations.  The  IHA  shall 
develop  the  particulars  concerning  the 
RFP.  including  a  rating  system  that 
provides  for  tiie  assignment  of  points  for 
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the  relative  merits  gf  submitted 
proposals.  The  RFP  shall  identify  all 
factors,  including  price  or  cost,  and  any 
significant  subfactors  that  will  be 
considered  in  awarding  the  contract, 
and  shall  state  the  relative  importance 
an  IHA  places  on  each  evaluation  factor 
and  subfactor.  Notification  that  Indian 
preference  is  applicable  to  this 
procurement  shall  be  included  in  the 
RFP  solicitation. 

(A)  An  IHA  shall  set  aside  a  minimum; 
of  15%  of  the  total  number  of  available 
rating  points  for  the  provision  of  Indian 
preference  in  the  award  of  contracts  and 
subcontracts.  The  percentage  or  number  i 
of  points  set  aside  for  preference  and 
the  method  for  allocating  these  points 
shall  be  specified  in  the  RFP. 

(B)  IHAs  may  require  that  contractors 
solicit  subcontractors  by  using  a  RFP 
based  on  a  point  system,  and  that 
contractors  set  aside  a  minimum  of  15% 
of  the  available  rating  points  for  the 
provision  of  Indian  preference  in 
subcontracting.  The  RFP  shall  explain 
the  criteria  to  be  used  by  the  contractor 
in  evaluating  proposals  submitted  by 
subcontractors. 

(3)  Provisions  applicable  to  all 
contracts. 

(i)  In  all  cases,  the  IHA  shall  include 
in  the  IFB  or  RFP  a  description  of  the 
contract  and  subcontract  bidding 
procedures  which  are  to  be  employed, 
including  the  actual  language  of 
paragraphs  (c)(l)(i).  (c)(l)(ii),  (c)(2)(i)  or 
(c)(2)(ii)  of  this  section,  as  appropriate. 
A  finding  by  an  IHA  either  that  a 
subcontract  was  awarded  without  using 
the  procedure  required  by  the  IHA,  or 
that  the  contractor  falsely  represented 
that  subcontracts  would  be  awarded  to 
Indian  enterprises  or  organizations, 
shall  be  grounds  for  termination  of  the 
contract  between  the  IHA  and  its 
contractor,  or  for  other  penalties  as 
appropriate.  These  grounds  for 
termination  of  the  contract  or  for  the 
imposition  of  other  penalties  shall  be  set 
out  in  the  IFB  or  RFP  and  shall  be 
included  in  each  contract  and 
subcontract. 

(ii)  Each  IFB  and  RFP  shall  state 
whether  the  IHA  maintains  lists  of 
Indian-owned  economic  enterprises  and 
Indian  organizations  by  speciality  (e.g., 
plumbing,  electrical,  foundations),  which 
are  available  to  developers,  contractors, 
and  subcontractors  to  assist  them  in 
meeting  their  responsibility  to  provide 
preference  in  connection  with  the 
administration  of  contracts  and 
subcontracts. 

(iii)  The  IHA  shall  require  a  statement 
from  ail  prospective  contractors  or 
developers  describing  how  they  will 
provide  Indian  preference  in  the  award 
of  subcontrcts.  Each  IHA  shall  describe 
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in  its  IFB  or  RFP  (A)  what  provisions 
each  prospective  developer  or 
contractor  must  include  in  its  statement 
and  (B)  the  factors  that  will  be  used  by 
the  IHA  in  judging  the  statement's 
adequacy.  Any  bid  or  proposal  that  fails 
to  include  the  required  statement  shall 
be  rejected  as  nonresponsive.  An  IHA 
may  require  that  a  comparable 
statement  be  provided  by 
subcontractors  to  their  contractors,  and 
may  require  a  contractor  to  reject  any 
bid  or  proposal  by  a  subcontractor  that 
fails  to  include  the  statement  as 
specified  by  the  IHA  in  the  IFB  or  RFP. 

(iv)  Each  contractor  or  subcontractor 
shall  submit  a  certification  (supported 
by  credible  evidence)  to  the  IHA  in  any 

stance  where  the  contractor  or 
subcontractor  believes  it  is  infeasible  to 
provide  Indian  preference  in 
subcontracting.  The  IHA  may  examine 
the  evidence  submitted  and  may  accept 
or  reject  the  certification. 

(4)  The  Indian  preference 
requirements  contained  in  this 
subsection  shall  be  subject  to  additional 
preference  provisions  in  paragraph  (f)  of 
this  section. 

(d)  Preference  by  an  IHA  in 
contracting,  employment  and  training. 
(1)  To  the  greatest  extent  feasible,  ItL\s 
shall,  in  the  conduct  of  their  own 
operations,  adhere  to  the  requirements 
regarding  preference  in  contracting. 
Where  the  provisions  of  preference  is 
determined  by  an  IHA  to  be  infeasible, 
an  IHA  shall  document  in  writing  the 
basis  for  its  findings  and  shall  maintain 
for  three  years  the  documentation  in  its 
files  for  HUD  reviBw  and  provide  HUD 
with  a  copy  of  the  determination  within 
20  days  of  its  issuance. 

(2)  To  the  greatest  extent  feasible, 
preference  shall  be  given  to  qualified 
Indians  for  employment  or  training  for 
IHA  staff  positions.  Each  IHA  shall 
document  the  method  and  justification 
used  in  selecting  individuals  for 
employment  or  training.  A  finding  by 
HUD  diat  an  IHA  has  not  provided 
preference  to  the  greatest  extent  feasible 
to  Indians  in  selecting  individuals  for 
employment  or  training  shall  be  grounds 
for  HUD  to  invoke  its  remedies  under 
this  Part  or  under  the  ACC,  which 
remedies  include,  but  are  not  limited  to, 
the  denial  of  future  projects. 

(3)  The  Indian  preference 
requirements  contained  in  this 
subsection  shall  be  subject  to  additional 
preference  provisions  in  paragraph  (f)  of 
this  section. 

(e)  Preference  by  contractors  and 
subcontractors  in  employment  and 
training  of  Indians.— {I)  IFB  Contracts. 
(i)  For  contracts  let  under  an  IFB,  the  IFB 
shall  state  that  each  contractor  and 
subcontractor  must  include  in  its  bid 


response  (A)  a  statement  detailing  its 
employment  and  training  opportunities 
and  its  plans  to  provide  preference  to 
Indians  in  implementing  the  contract; 
and  (B)  the  number  or  percentage  of 
Indians  anticipated  to  be  employed  and 
trained.  The  IFB  shall  explain  the 
criteria  to  be  used  by  the  IHA  or  the 
contractor  in  evaluating  contractor  or 
subcontractor  statements. 

(ii)  Any  bid  that  fails  to  include  the 
required  statement,  or  that  includes  a 
statement  that  does  not  meet  minimum 
standards  required  by  the  IHA  or 
contractor  (as  appropriate)  shall  be 
rejected  as  nonresponsive. 

(iii)  Failure  to  comply  with  the 
submitted  statement  shall  be  a  ground 
for  cancellation  of  the  contract  or  for  the 
assessment  of  penalties  or  other 
remedies.  The  IFB  and  the  contract  shall 
describe  the  actions  that  may  be  taken 
by  an  IHA  for  noncompliance  with  the 
undertakings  set  out  in  the  contractor's 
or  subcontractor's  statement. 

(iv)  A  finding  by  HUD  that  an  IHA  has 
entered  into  a  contract  that  failed  to 
include  an  acceptable  statement  on 
preference  in  employment  and  training 
shall  be  grounds  for  HUD  to  invoke  its 
remedies  under  this  part  or  under  the 
ACC,  which  remedies  include,  but  are 
not  limited  to,  the  denial  of  future 
projects,     x,^ 

(2)  RFP  Contracts,  (i)  For  contracts  let 
under  an  RFP,' the  RFP  shall  state  that 
each  contractor  and  subcontractor  must 
include  in  its  proposal  response  (A)  a 
statement  detailing  its  employment  and 
training  opportunities  and  its  plan  to 
provide  preference  to  Indians  in 
implementing  the  contract;  and  (B)  the 
number  or  percentage  of  Indians 
anticipated  to  be  employed  and  trained. 
The  RFP  shall  explain  the  criteria  to  be 
used  by  the  IHA  or  the  contractor  in 
evaluating  contractor  or  subcontractor 
statements. 

(ii)  For  contracts  awarded  under 
paragraph  (c)(2)(i)  of  this  section,  (where 
a  point  system  is  not  used  to  evaluate 
the  relative  merits  of  proposals),  any 
proposal  that  fails  to  include  the 
required  statement,  or  that  includes  a 
statement  that  does  not  nibet  minimum 
standards  required  by  the  IHA  or 
contractor  (as  appropriate),  shall  be 
rejected  as  nonresponsive.  For  contracts 
awarded  under  paragraph  (c)(2)(ii)  of  | 
this  section  (where  a  point  system  is     ' 
used  to  evaluate  the  relative  merits  of 
proposals)  ten  percent  of  the  total  points 
available  during  evaluation  of  the 
proposal  shall  be  awarded  on  the  basis 
of  the  content  of  the  statement.  (These 
points  are  in  addition  to  and  separate 
from  any  points  awarded  for  the 
provision  of  Indian  preference  in 
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contracHngj  or  subcontracting  in 
accordano^iivift  paragraphs  (cH2)(ii)  (A) 
and  fB]  of  tMs  section.)  Proposals  that 
fail  to  incli^  a  statement  shall  be 
reacted  Mlnonresponsive. 

(Hi)  Failiw  to  conqdy  with  the 
submitted  siatemeftt  sfaaQ  be  a  ground 
for  canceUsiioo  of  the  contract  or  for  the 
assessmrai  Mt  penalties  or  other 
remedies,  lie  RFP  and  the  contract 
shall  descr^l^  the  actions  that  may  be 
taken  by  aikHHA  for  noncompliance 
with  the  uflklertddngs  set  out  in  the 
contractor's  or  subcontractor's 
statement. '  < 

(iv)  A  finding  by  HUD  that  an  IHA  has 
entered  intaa  contract  that  failed  to 
inchide  an  fipproved  statement  in 
implementiiH  preference  in  employment 
and  trainingopportunities  shall  be 
grounds  fof^UD  to  invoke  its  remedies 
under  this  p^rt  or  under  the  ACC  which 
remedies  indude.  but  are  not  limited  to, 
the  denial  m  future  projects. 

(3)  Provisions  on  employment  or 
training  applicable  to  all  contracts.  The 
IHA  shall  require  contractors  and 
subcontractors  to  provide  preference  to 
the  greatest  extent  feasible  by  hiring 
qualified  hiaians  in  all  positions  oth«' 
than  core  ctew  positions,  except  where 
the  contracrar  adequately  advertises  a 
position  and  no  Indian  either  qualifies  or 
accepts  the!  terms  o!  employment  Hie 
IHA  shall  indicate  what  it  considers  to 
be  adequate  advertisement  in  the  IFB  or 
RFP  (as  app^imate)  and  in  the  contract 
A  core  crewjen^tloyee  is  an  individual 
who  is  (i)  ajbona  fide  employee  of  the 
contractor  of  subcontractor  at  the  time 
the  bid  or  nooposai  is  submitted;  or  (ii) 
an  individual  who  was  not  employed  by 
the  contracior  or  subcontractor  at  the 
time  the  bi^ior  proposal  was  sulnnitted, 
but  who  is  Regularly  employed  by  the 
contractor  0^  subcontractor  in  a 
supervisory  or  other  key  skilled  position 
when  work  is  available.  Each  contractor 
shall  submit!  a  list  of  all  core  crew 
employees  with  its  bid  or  proposal. 

(4)  The  Indian  preference 
requirements  contained  in  this 
subsection  shall  be  subject  to  additional 
preference  provisions  in  paragraph  (f)  of 
thissectiod., 

(f)  Other^reference  provisions 
applicable  }^  paragraphs  (c),  (d),  and 
(e).  (1)  Wh^i  both  HUD  and  non-Federal 
funds  are  t^iied  for  a  project,  the  work  to 
be  accompMhed  widi  the  funds  should 
be  separat^  identified,  and  HUD's 
Indian  prefelvnce  regulations  must  be 
applied  to  IHe  woiic  financed  l^  HIH).  If 
the  funds  cannot  be  iseparated.  HUD's 
Indian  pref^ence  regulations  will  apply 
to  the  total 

(2)  Each 
monitormg 


shall  be  responsible  for 
^dian  preference 


implementi  I  idn  in  subcontracting. 


empkiyment.  and  trainiog  by  its 
contHctors  and  subcontractors.  Should 
incidents  of  noncompliance  be  found  to 
exist,  die  IHA  shall  take  appropriate 
remedial  action.  A  finding  by  HUD  diat 
the  IHA  has' not  provided  adequate 
monltoiing  or  enforcement  of  bidian 
preference  may  result  in  «  determination 
by  HUD  that  dte  DiA  is  in  breach  of  the 
ACC  or  fliat  the  DiA  lades 
administrative  capability.  Such  a  finding 
may  constitute  grounds  for  HUD  to 
invoke  its  remedies  under  this  part  or 
under  the  ACC  wlddi  remedies  shall 
include,  bat  are  not  limited  to,  the  denial 
of  future  projects. 

(3)  Preference  in  contracting, 
subcontracting,  employment  and 
training  applies  not  only  cm-site,  on  die 
reservation,  or  within  the  KiA's 
jurisdiction,  but  also  to  contracts  with 
firms  that  operate  outside  these  areas 
(e.g.,  employment  in  modular  or 
manufactured  housing  construction 
facilities). 

(4)  Eadi  IHA  should  inchide  in  the  IFB 
or  RFP  any  applicable  local  preference 
requirements  properly  imposed  by  die 
tribal  governing  body,  or  should  advise 
bidders  to  contact  the  tribal  governing 
body  to  determine  any  applicable 
preference  requirements.  However, 
IHAs  may  not  in  any  case  authorize  or 
provide  a  preference  for  Indians,  based 
on  particular  tribal  affiliation  or 
membership. 

(g)  Review  procedures  for  complaints 
alleging  inadequate  or  inappropriate 
provision  of  preference.  (l)Each 
complaint  (including  complaints  against 
an  IHA)  shall  be  in  writing,  signed,  and 
filed  with  the  IHA.  Conqilaints  may  be 
filed  only  by  a  person  or  business  entity 
claiming  to  have  been  adversely 
affected  1>y  the  actions  or  inactions  of 
an  IHA,  a  contractor  or  subcontractor  in 
connection  wifli  the  provision  of 
preference  to  Indians  in  contracting, 
subcontracting  employment  or  training. 

(2)  A  complaint  must  be  filed  with  the 
IHA  no  later  than  20  days  from  the  date 
of  the  action  (or  omission)  upon  which 
the  complaint  is  based. 

(3)  Upon  receipt  of  a  complaint  die 
IHA  shaH  promptly  stamp  the  date  and 
time  of  receipt  upon  the  complaint, 
acknowledge  its  receipt  in  writing  to  the 
complainant  within  five  (5)  days,  and 
shall  investigate,  and  within  15  days 
shall  either  meet,  ot  communicate  l^ 
mail  or  telephone  with  the  complaining 
party  in  an  effort  to  resolve  the  matter. 
In  all  cases,  but  especially  where  the 
complaint  indicates  that  expeditious 
action  is  required  to  preserve  the  rights 
of  the  comiHaining  party,  the  IHA  shall 
endeavor  to  resolve  the  matter  as 
expeditiously  as  possible.  If 
noncompliance  with  Indian  preference 


requirements  is  found  to  exist  the  IHA 
shall  take  appropriate  steps  to  remedy 
the  noncompliance  and  to  amend  its 
procedures  so  as  to  be  in  compliance.  If 
the  matter  is  not  resolved  to  the 
satisfaction  of  the  complaining  party,  or 
if  the  IHA  has  failed  to  communicate 
with  the  complaming  party  in  an  effort 
to  resolve  the  complaint  within  15  days 
following  the  IHA's  receipt  of  a 
complitiDt.  the  complauung  party  may 
file  a  written  complaint  with  die 
appropriate  Indian  Field  Office  of  HUD. 
In  any  event  complaints  filed  with  HUD 
must  be  received  within  six  months  after 
the  alleged  adverse  action  by  the  IHA. 
contractor  or  sobcontractor.  The 
address  of  the  Indian  Field  Office  and 
the  name  of  the  appropriate  Indian 
program  officer  shall  be  included  in  the 
initial  commanication  from  the  IHA 
acknowledging  receipt  of  the  complaint 

(4)  Upon  receipt  of  a  written 
complaint  the  HUD  Imfian  Field  Office 
will  request  diat  the  IHA  provide  a 
written  report  setting  forth  all  relevant 
fads,  induding.  but  not  limited  to:  (A) 
The  date  the  umiplaint  was  filed  with 
die  IHA:  (B)  the  name  of  the 
coiiq>lainant:  (C)  the  nature  of  die 
complaint,  indudmg  the  manner  in 
which  Indian  preferenee  was  or  was  not 
provided:  and  (D)  actions  taken  by  the 
IHA  in  addressiqg  or  resolving  the 
complaint  The  IHA  shall  provide  copies 
of  its  report  and  all  relevant  documents 
concerning  the  complaint  to  HUD  within 
ten  days  after  receipt  of  the  HUD 
request. 

(5)  Upon  receipt  of  the  IHA's  report, 
the  HUD  Indian  Field  Office  will 
determine  whether  the  actions  taken  by 
the  ffiA  comply  widi  the  requirements 
of  section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  and  with  Indian 
preference  requirements  under  this  part. 
Notification  of  the  Field  Office's 
determination  shall  be  provided  to  the 
IHA  and  to  the  complaining  party,  orally 
or  in  writing,  no  later  than  30  days 
following  HUD's  receipt  of  the 
complaint.  If  the  notice  is  oral,  it  shall 
be  promptly  confirmed  in  writing.  If  the 
complaining  party's  alleged  injury  will 
occur  during  this  30-day  period,  the 
HUD  Indian  Field  Office  will  make  a 
good  faith  effort  to  make  its 
determination  before  die  occurrence  of 
such  injury  [e.g.,  contract  award). 

(6)  Where  die  HUD  Indian  Field 
Office  determines  on  the  basis  of  the 
facts  provided  by  the  IHA  and  on  the 
basis  of  other  available  information  that 
there  has  been  noncompliance  with 
Indian  preference  requirements,  the 
Field  Office  shall  instruct  the  IHA  to 
take  appropriate  steps  to  remedy  the 
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noncompliance  and  to  amend  its 
procedures  so  as  to  be  in  compliance. 
(7)  The  decision  of  the  HUD  Indian 
Field  Office  may  be  appealed  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing.  The  decision  of  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  shall  constitute  final 
agency  action  for  purposes  of  the 
Administrative  Procedure  Act. 


§905.235 
with 


IHA  contracts  In  conmctkm 


(a)  Genera]  Prohibition.  Vnlesa 
specifically  authorized,  an  IHA  shall  not 
enter  into  any  contract  in  connection 
with  the  development  of  a  project 
without  HUD  approval.  This 
requirement  does  not  apply  taMHQ  -'• 
Agreements  or  such  other  contracts  as 
HUD  may  specify. 

(b)  HUD  Authorization.  Where  HUD 
has  determined  that  an  IHA  has 
superior  administrative  capability,  HUD 
may  authorize  the  IHA  in  writing  to 
execute  contracts  without  HUD 
approval  for  work,  materials,  equipment 
and/or  professional  services.  In  such 
cases,  the  IHA  will  certify  that  program 
requirements  have  been  satisfied.  HUD 
will  monitor  IHA  performance  of  this 
function,  and  may  at  any  time  rescind 
such  authorization  or  require  additional 
training  of  IHA  staff  as  a  condition  of 
continued  authorization. 

(c)  Construction  Contract  Award.  (1) 
The  IHA  shall  adopt  and  promulgate, 
and  shall  comply  with,  rules  or 
regulations  for  procurement  and 
administration  of  contracts  in 
connection  with  development,  including 
bid  protest  procedures. 

(2)  The  IHA  shall  not  award  a 
construction  contract  for  the  project 
until  the  prospective  contractor  has 
demonstrated  the  technical, 
administrative  and  financial  capability 
to  perform  contract  work  of  the  size  and 
type  involved  and  within  the  time 
provided  under  the  contract  iTje  IHA 
shall  not  award  a  construction  contract 
to  a  person  on  the  HUD  list  of 
contractors  and  grantees  debarred  or 
suspended  from  participation  in  HUD 
programs. 

§905.240   Stteaaltctioncrnwia. 

(a)  Relation  to  Local  and  Regional 
Plans.  Selected  sites  must  comply  with 
all  applicable  Tribal,  local  and/ or 
regional  plans. 

(b)  Access  Roads.  Access  roads  up  to 
the  boundaries  of  multi-unit  sites  shall 
be  provided  by  the  BIA,  the  tribe  or 
other  appropriate  agency  and  shall  not 
be  an  eligible  cost  of  the  project.  Access 
roads  up  to  the  boundaries  of  individual 
homesites  in  a  scattered  site  project 
shall  be  provided  by  the  homebuyer,  the 


tribe,  or  other  appropriate  agency  and 
shall  not  be  an  eligible  cost  of  the 
project.  Access  roads  shall  be 
maintained  by  a  responsible  local  entity 
to  provide  safe  and  suitable  vehicular 
access  at  all  times.  No  site  may  be 
approved  unless  such  access  roads 
exist,  or  a  wriUen  assurance  has  been 
obtained  from  the  responsible  entity 
that  roads  will  be  constructed  before 
commencement  of  project  construction. 

(c)  Water  and  Sanitation.  Before  final 
site  approval  or  before  construction 
start,  the  IHA  shall  obtain  a  written 
assurance  from  the  IHS  (or  the 
appropriate  local  agency)  that  adequate 
water  and  sanitation  fiacHlties  exist  or 
will  be  provided  in  time  for  occupancy 
of  the  housing. 

(d)  Electricity.  Heating  and  Cooking 
Sources.  Before  final  site  approval,  the 
IHA  shall  obtain  a  written  assurance 
from  the  appropriate  utility  companies 
(or  other  responsible  entities)  providing 
electricity  and  heating  and  cooking  fuels 
that  the  sources  exist  or  will  be 
provided  in  time  for  occupancy  of  the 
housing. 

(e)  Physical  Characteristics  of  Site. 
The  physical  characteristics  of  a  site 
shall  facilitate  overall  economy  in  site 
preparation,  construction,  and 
management  Only  reasonable  costs  will 
be  approved  for  surveys,  planning,  test 
borings,  and  test  wells. 

(f)  Topography.  (1)  Sites  with 
dominant  grades  in  excess  of  fifteen 
percent  shall  not  be  used  unless  no 
other  aifprovable  sites  are  available,  in 
which  case  a  written  justification  shall 
be  provided. 

(2)  Low-lying  and  flat  sites  shall  not 
be  approved  unless  practical  and 
economical  means  of  surface  drainage 
can  be  provided  to  accommodate  the 
level  of  rainfall  expected. 

(3)  The  topography  shall  permit  the 
acceptable  placement  of  the  proposed 
number  and  type  of  tmits. 

(g)  Subsurface  conditions  and  natural 
hazards.  (1)  Where  there  is  any 
evidence  to  suggest  that  a  site  may  have 
unsuitable  bearing  qualities  or  excessive 
areas  of  rock  to  be  excavated,  HUD  will 
not  give  final  site  approval  until  an 
examination  of  the  adverse  conditions 
has  ipdicated  that  they  can  be  overcome 
without  unreasonable  additional  costs 
to  the  project. 

(2)  HUD  wnll  not  approve  a  site  if  the 
hazard  of  earthslides  exists  either  on  the 
site  or  on  adjacent  land. 

(3)  The  IHA  shall  take  appropriate 
precautions  in  the  design  of  the  project 
in  areas  where  local  experience  shows 
past  loss  of  life  or  damage  resulting  from 
earthquakes. 

(4)  The  IHA  shall' undertake 
subsurface  soil  investigations,  if 


required,  as  soon  as  HUD  gives 
tentative  site  approval.  ProfAsional 
Competence  in  soils  and  foundation 
engineering  shall  be  required  for  both 
the  performance  of  the  investigation  and 
the  evaluation  of  the  results. 

(5)  HUD  will  not  give  final  site 
approval  if  it  has  been  determined  that 
there  is  an  unreasonable  risk  of  natural 
hazard,  unless  such  risk  can  be 
mitigated  through  design  and  I 

construction. 

(h)  Flooding.  HUD  will  not  approve  « 
site  located  in  a  special  flood  hazard 
area  identified  by  the  Federal 
Emeigency  Management  Agency  or  a 
wetlAnd  designated  by  the  Department 
of  Interior  until  it  has  received  special 
processing  by  HUD  and  been  found  to 
be  in  compliance  with  Executive  Orders 
11988  (Floodplain  Management)  end/or 
11990  (Protection  of  Wetlands)  in 
accordance  with  §  905.125(a).  See  also 
the  requirement  for  flood  insurance 
coverage  found  in  S  905.125(b). 

(i)  Multi-Unit  and  Scattered  Sites.  A 
project  may  consist  of  a  multi-unit  site 
(including  individual  homes  on 
contiguous  lots),  or  scattered  sites,  or  a 
combination. 

(j)  Size  of  Sites.  (1)  The  size  of  a  multi- 
unit  site  shall  be  no  greater  than 
necessary  to  permit  an  acceptable 
arrangement  for  the  proposed  number 
and  type  of  units. 

(2)  No  individual  homesite,  whether  a 
scattered  site  or  included  in  a  multi-unit 
site,  shall  exceed  one  acre  without  HUD 
approval.  The  amount  to  be  included  in 
the  developmient  cost  for  such  a  site 
shall  not  exceed  its  portion  of  the  total 
cost  (or  its  appraised  value  in  the  case 
of  a  contributed  homesite)  allocated  to 
one  acre. 

(k)  Trust  or  Restricted  Land.  HUD  will, 
not  give  final  approval  of  a  site  on  trust 
or  restricted  land  unless  the  IHA  obtains 
written  assurance  from  the  BIA  that  a 
valid  lease  executed  by  all  the 
necessary  parties  can  be  obtained 
within  a  reasonable  time  and  before 
start  of  construction.  In  any  event, 
construction  may  not  begin  on  a  site 
until  a  valid  lease  is  executed. 

§905.245    Types  Of  interest  In  land. 

(a)  Trust  or  Restricted  Land.  Sites  on 
tribally  or  individually  owned  trust  or 
restricted  land  (as  defined  in  25  CFR 
151.2)  shall  be  leased  to  the  IHA  for  a 
term  of  not  less  than  50  years  (25  years, 
automatically  renewable  for  an 
additional  term  of  25  years)  on  a  lease 
form  approved  by  HUD.  For  sites  on 
trust  or  restricted  land,  HUD  may  accept 
a  title  status  report  furnished  by  the 
BIA. 
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(b)  Unrestricted  Land  Sites  on 
unrestricted  land  shall  be  either 
conveyed  tpt  the  IHA  in  fee  or  leased  to 
the  IHA  on  ^  lease  form  approved  by 
HUD  for  a  ^^tm  of  not  less  than  50  years. 

§905.250    kprrtials. 

(a)  Requimment  for  appraisals.  When 
the  cost  of  Hte  is  to  be  charged  to  the 
IHA's  develbpment  cost,  an  appraisal 
shall  be  made  in  accordance  with  the 
standards  ypecified  in  this  section. 

(b)  Perfonaance  of  appraisals.  The 
IHA  shall  ^  bmit  a  formal  request  for 
appraisal  t^JHUD  or  BIA,  as 
appropriate^  When  BIA  appraisal 
service  is  ahjailable,  appraisals  shaH  be 
provided  b  A  the  BIA  in  accordance  with 
paragraph  9)  of  this  section  (unless 
HUD  ^gree  ijto  provide  the  service),  and 
shall  be  adapted  by  HUD.  Otherwise, 
all  appraisib  shall  be  provided  by  HUD. 

(1)  Confamity  with  appraisal 
standards.  All  ai^raisals  shall  be  in 
conformanii  with  established  and 
generally  retognized  appraisal  practice 
and  procedures  in  common  use  by 
professional!  appraisers.  Opinions  of 
value  shall  [1^  based  on  the  best 
available  dpta,  properly  analyzed  and 
interpreted^ 

(2)  Natuik  of  legal  interest  in  land.  In 
valuing  the  |iroperty  interest  to  be 
conveyed  tb  the  IHA.  appraisals  shall 
give  full  con  iideration  to  the  nature  of 
the  propernr  interest,  including  any  legal 
and  mailcee  ^trictions  and  restraints 
on  alienati^4  duit  affect  ma^et  value.  It 
shall  be  deUrmined  whether  ^e  interest 
to  be  convdyed  to  the  DiA  is  fee  simple 
tide,  an  eaaament  a  leasehold  or 
another  property  right  In  die  case  of 
tribally  or  ilidividually  owtied  trust  or 
restricted  Uid  to  be  leased  to  die  IHA, 
die  apprais^  shall  report  the  value  of 
die  leasehc 

(3)  Marki^  data  comparables.  In  the 
application  (if  the  market  data  approach 
to  value tibnJ  property  shall  be  compared 
with  propentles  that  have  been  leased  or 
sold  recently  in  the  same  or  competing 
market  arefl^^ 

(4)  Valua^^n  of  trust  or  restricted 
land.  When!  me  interest  to  be  appraised 
is  a  leasehold  interest  in  tribally  or 
individually  bwned  trust  or  restricted 
land  and  comparable  leasehold 
transactionsjare  not  available,  the 
appraiser  sMll  estimate  the  value  of  the 
land  as  if  alienable  in  fee,  based  on  a 
comparison  of  the  land  being  valued 
with  sales  of  fee  interests  in  comparable 
land  in  the  iame  or  competing  market 
areas. 

(Approved  by  the  OfRce  of  Management  and 
Budget  under  OMB  control  number  2S77- 
003H.    . 


{905.255    SMeapproviL 

(a)  IHA  Requests.  An  IHA  shall 
request  approval  for  each  site  by 
submitting  the*  prescribed  form  to  HUD 
generally  before,  but  no  later  than 
simultaneously  with,  the  development 
progcam,  discussed  in  1 905.265.  The 
IHA  request  shall  include  all  exhibits 
required  by  the  form,  including  the 
written  approval  of  the  BIA  and  IHS 
where  needed. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  OMB  control  number  2S77- 
0031) 

(b)  HUD  review.  If  the  site  has  not 
been  proposed  previously.  HUD  shall 
inspect  each  site  to  assure  it  meets  the 
site  selection  criteria  in  {  905.240  and 
assess  its  environmental  impact  HUD 
shall  notify  the  IHA  as  soon  as  possible 
of  conditional  approval,  final  approval,  ^. 
or  disapproval  of  the  proposed  site.  If   ^^^ 
conditional  approval  is  given,  the  < 
notification  shall  state  the  conditions  to 
be  met  for  final  site  approval.  HUD  shall 
state  the  reasons  for  disapproval  of  any 
site. 

(c)  IHA  certification.  Where  HUD  has 
determined  that  an  IHA  has  superiw 
admuiistrative  capability,  HUD  may 
authorize  the  IHA  in  writing  to  submit  a 
certification  that  the  actions  necessary 
to  satisfy  the  conditions  of  final  site 
approval  have  been  completed  and  the 
site  is  acceptable.  HUD  will  monitor 
DiA  performance  of  this  function,  and 
may  at  any  time  rescind  in  writing  such 
audiorization  or  require  additional 
training  oA^HA  staff  as  a  condition  of 
continued  aolj^'Hzation. 

(d)  r/m/i^.  Nasite  may  be  acquired  or 
leased,  no  comnubMnt  shall  be  made  to 
acquire  or  lease,  and  no  construction 
may  commence  on  a  site  until  HUD 
issues  final  site  approval.  Leases  and 
rights-of-way  most  be  obtained  on  trust 
or  restricted  land,  and  unrestricted  land 
must  be  acquired,  before  HUD  «vill 
authorize  solicitation  of  construction 
bids  or  construction  on  any  units. 

§905.260   Deatgncrttwta. 

(a)  Standards.  To  further  the  goal  of 
cost  containment  the  design  of  the 
housing  shall  take  into  account  the  extra 
durability  required  for  safety  and 
security  and  economical  maintenance, 
and  the  need  for  maximizing  the 
conservation  of  energy,  Designs  shall 
conform  to  any  applicable  national, 
tribal.  State,  or  local  building  codes,  and 
may  include  culturally  preferred 
amenities.  Where  feasible,  use  of  plans 
previously  approved  by  HUD  to  foster 
cost  containment  is  encouraged.  The 
project  shall  be  designed  so  that  the 
estimated  cost  of  constructing  and 
equipping  the  dwellings  will  not  exceed 


the  total  development  cost  standard, 
and  the  estimated  cost  of  the  entire 
project  will  not  exceed  the  amount 
reserved. 

(b)  Fuel  and  Energy  Consumption.  In 
selecting  from  among  design  options  for 
heating,  cooking,  and  electrical  systems, 
maximum  attention  shall  be  given  to 
cost  adequacy,  maintenance  of  the 
system,  and  the  longterm  reliability  of 
fuel  supplies.  Where  fuel  is  not  locally 
available  at  low  cost,  alternate  systems 
such  as  wind,  solar,  or  coal,  may  be 
used  and  included  in  the  project  cost. 

(c)  HUD  Approval.  The  design  chosen 
by  the  IHA  will  not  be  disapproved  by 
HUD  widiout  justification.  The 
justification  shall  consist  of  a  showing 
by  HUD  that  die  design  does  not  meet 
applicable  tribal.  State  or  local  building 
standards,  or  that  the  project  cannot  be 
constructed  within  the  allowable  project 
cost  limit 

§905.265   Total dtvetopment coot 


(a)  Establishment  of  separate  Indian 
cost  areas.  Because  trade  conditions 
and  economic  influences  cause 
construction  costs  in  an  Indian  area  to 
be  significantly  different  from  such  costs 
in  non-Indian  areas,  HUD  shall  establish 
separate  Indian  cost  areas.  The  factors 
considered  in  establishing  these 
separate  areas  include — local  customs, 
abnormal  climatic  conditions,  the 
logistical  problems  associated  with 
remote  locations,  low  density  or 
scattered  sites,  unavailabUity  of  skilled 
labor  or  acceptable  materials, 
provisions  for  the  use  of  wood  or  coal  as 
an  alternative  heat  source,  and  the 
unavailability  of  the  legal  protection 
normally  available  for  enforcement  of 
claims  by  contractors,  laborers  and 
material  suppliers  with  respect  to  trust 
or  restricted  land. 

(b)  Total  development  cost  standard. 
The  total  development  cost  standards 
for  each  cost  area  will  be  issued  by  the 
Department  on  a  regular  basis.  They  will 
reflect  the  total  development  cost  for 
various  unit  sizes,  housing  types  and 
market  areas  [i.e.,  areas  within  which 
trade  conditions  and  economic 
influences  tend  to  make  development 
costs  substantially  the  same),  llie 
standards  will  be  based  on  actual 
Indian  housing  project  data  as  well  as 
cost  data  provided  by  commercially 
available  cost  and  valuation  services 
specified  by  the  Department.  When  the 
standard  is  issued  for  an  area,  HUD  will 
describe  the  methodology  used  to 
compute  them  and  information  about 
documentation  to  be  submitted  by  an 
IHA  in  support  of  any  request  for  a 
revision  to  the  standard 
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(c)  Revision  of  total  development  cost 
standard.  HUD  will  examine  total 
development  cost  standards  at  least 
annually  and  determine  if  adjustments 
are  needed  to  r^ect  cuirent  cost  levels. 
If  an  IHA  Rnds  for  a  particular  area  that 
no  design  can  be  built  within  the 
existing  cost  standard,  it  may  request 
the  Secretary  to  revise  the  cost  standard 
or  to  establish  a  separate  market  area 
for  its  jurisdiction.  The  request  shall  be 
accompanied  by  evidence  to  support  an 
increase  in  the  standard.  HUD  will  agree 
to  revise  the  standard  only  if  it 
determines  that  the  evidence  submitted 
shows  that  higher  standards  are 
reasonable  and  necessary  to  develop  a 
project  u^ich  is  durable,  safe  and 
secure,  and  which  provides  for 
economical  maintenance,  healthy  family 
life,  good  design  and  eneigy 
conservation. 

(d)  Approval  of  total  development 
cost  for  a  project.  (1)  The  total 
development  cost,  as  defined  in 

§  905.102,  is  the  amount  approved  by 
HUD  for  development  of  a  particular 
project.  The  TDC  will  not  exceed  the 
total  development  cost  standard, 
discussed  in  paragraph  (b)  of  this 
section,  unless  the  Secretary  approves  a 
higher  amount  as  reasonable  and 
necessary  to  the  development  of  a 
project  that  provides  durability,  safety, 
security,  economical  maintenance, 
healthy  family  life,  good  design  and 
energy  conservation.  For  example, 
higher  costs  may  be  justified  on  the 
basis  of  special  circumstances  relating 
to  security  in  high  crime  areas,  imusual 
environmental  or  site  considerations, 
remoteness,  etc. 

(2)  In  approving  die  total  development 
cost,  HUD  will  approve  a  reasonable 
amount  for  preliminary  planning,  but  the 
amount  may  not  exceed  3  percent  of  the 
total  development  cost. 

(3)  The  IHA  shall  complete 
development  of  each  project  at  the 
lowest  possible  cost,  and  in  no  event 
may  the  cost  of  the  project  exceed  the 
approved  total  development  cost. 
However,  funds  for  off-site  water  and 
sewer  facilities  are  not  included  in  the 
total  development  cost  and  are  not 
subject  to  the  total  development  cost 
standard  limitation. 

§905.270   Constnictioa  and  Impactions. 

Following  approval  of  the 
development  program,  the  IHA  shall 
commence  final  planning  and  begin 
construction  within  one  year.  Unless 
there  are  exceptional  circumstances 
beyond  the  IHA's  control,  failure  to 
commence  construction  within  this 
period  is  good  cause  for  HUD 
termination  of  the  ACC  and  recapture  of 
the  reserved  funds. 


(a)  Conventional  projects.  Uiriess 
specifically  anthariaad.  the  IHA  shaU 
submit  for  Hlfl>  approval,  all  final  plans, 
apedfkaliODS,  bid  docMncnts  befero 
advertising,  bid  evaluations  and 
contract  award  docnmenta.  Where  HUD 
has  detemuned  that  the  IHA  has 
superior  adainfstrative  capability  (see 

§  90&145).  HUD  may  aathorize  the  IHA 
in  writing  to  prepare  the  plans,  advertise 
and  award  a  construction  contract 
without  HUD  approval  and  to  submit  to 
HUD  a  certification  that  it  has  complied 
with  HUD  procedures  in  developing  the 
plans,  advertising  and  contract  award. 
with  copies  of  the  {dans,  advertisements 
and  construction  contract. 

(b)  Tarnkey  Projects.  Unless 
spedfically  authorized,  the  IHA  shall 
submit  to  HUD  the  request  for  proposals 
and  all  the  final  plans  and  spedfications 
prepared  by  the  turnkey  developer  and 
the  IHA  shall  receive  HUD  approval 
before  executing  the  Contract  of  Sale. 
Where  HUD  has  determined  that  the 
IHA  has  superior  administrative 
capability  (see  8  905.145).  HUD  may 
authorize  the  IHA  in  writing  to  certify 
properpreparation  of  the  plans  and  to 
execute  the  Contract  of  Sale  without 
approval.  The  IHA  shall  submit  copies 
of  the  irians  and  Contract  of  Sale  with 
the  certification  of  HUD. 

(c)  Force  account  Unless  specifically 
authorized  to  do  otherwise,  the  IHA 
shall  submit  the  final  working  drawings 
for  HUD  approval,  showing  the  scope  of 
work  lo  be  performed  by  fte  IHA  ctaff 
or  by  subccntractors.  The  solicitation 
for  work  shall  be  reviewed  by  HUD  as 
in  the  case  of  conventional  projects. 
Where  HUD  has  detennined  diat  the 
IHA  1ms  superior  administrative 
capability  (see  9  90S.145).  HUD  may 
authorize  the  IHA  in  writhig  to  certify 
proper  preparation  of  the  drawings,  and 
to  begin  work  without  HUD  approval. 

(d)  IHA  construction  inspections. 
Whatever  the  development  method 
used,  the  IHA  shall  be  responsiMe  for 
obtaining  independent  in^>ections 
during  construction.  The  frequency  of 
inspections  and  the  procedures  to  be 
used  shall  assure  completion  of  quality 
housing  in  accordance  with  die  contract 
docoraents.  Inspections  shall  be 
perfonned  by  an  independent  architect, 
engineer,  or  other  qu^ified  person 
selected  by  the  IHA  and  approved  by 
HUD. 

(e)  HUD  construction  monitoring. 
HUD  representatives  or  agents  riiall 
visit  construction  sites  to  evahiate  the 
IHA's  contract  administration. 

(f)  Comphtion  inspectioa.  (1)  The 
contractor  shaU  notify  the  IHA  in 
writing  when  ttie  contract  work  (or 
stage)  is  coiqiieted  and  ready  fiv  final 
inspMition.  If  the  IHA  agrees  tfiat  the 


contract  woifc  (or  stage)  is  ready  for 
final  inflection.  0ie  DiA  shall  arrange 
for  the  inspectiott.  The  Saal  inspection 
shall  be  made  Kiintfy  by  the  IHA.  HUD 
and  the  contractor.  In  a  MH  project, 
homebuyers  shall  also  be  invited  to 
participate  in  the  inspection  of  their 
homes,  bet  acceptance  shall  be  by  the 
IHA  «vith  HUD  approval.  Vfhen  the  BIA 
hae  maintenance  responsiUBfy  for  any 
part  of  the  project  after  completion.  It 
too  shall  be  invited  to  partidpate. 

(2)  If  the  inspection  disdo^es  no 
deficiencies  otfier  tfian  poidi  list  items, 
the  IHA  shril  develop  an  interim 
Certificate  of  Oonq^tion  for  submission 
to  HUD.  The  interim  Certificate  wiH 
detail  the  items  remaining  and  set  forth 
a  schedule  for  Huk  oomplrtion.  and  will 
allow  the  BIA  to  accept  the  writs  (or 
stage)  for  occnpancy.  Upon  HUD 
approval  of  the  interim  COrtificate.  the 
IHA  may  release  the  moniea  dae  tfie 
contractor  leas  withfaoldhigs  in 
accordance  with  die  constroction 
contract 

(Approved  by  the  Office  of  Management  and 
Bu<^  under  OMB  control  number  2S77- 
0008) 

(3)  The  contractor  shall  complete  the 
punch  list  items  in  accordance  with  the 
time  schedule.  Unless  specifically 
authorized,  HUD  apiNt>val  is  required 
before  the  IHA  may  pay  the  contractor 
for  such  items.  The  IHA  shall  not  accept 
an  item  if  there  is  a  dispute  as  to 
whether  the  item  has  been  completed.  If 
the  IHA  is  satiafied  that  the  applicable 
requirements  of  &e  oonstavction 
contract  and  the  interim  Certificate  have 
been  met,  the  IHA  shall  submit  a  final 
Certificate  of  Completion  for  HUD 
approval  Where  HUD  has  determined 
that  the  IHA  has  superior  administrative 
capability  (see  §  906.145),  HUD  may 
authorize  the  IHA  to  submit  the  final 
certificate  and  to  certify  that  the  items 
have  been  completed,  and  rdease  the 
amounts  withheld  to  the  contractor. 

(Approved  by  the  Ofiice  of  Management  and 
Budget  under  OMB  control  number  2577- 
0021) 

(g)  Reacindiag  HUD  authorization,  fai 
all  cases  where  an  IHA  has  been 
authorized  to  oertify  adherence  to 
requirements  of  this  section.  HUD  will 
monitor  perfonnance  of  this  function. 
HUD  may  rescind  such  authorization  at 
any  time  upon  written  notification  or 
may  require  additional  trainiag  of  IHA 
staff  as  a  condition  of  eontinued 
authorizatioB. 

S  90S.27S   Warranty  Inapactlons  and 


(a)  The  construction  contract  shall 
specify  the  warranty  periods  applicable 
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to  itena  codil^ad  as  of  ths  date  of  Alii 
availahUity  (DQFA)  dateminsd  by 
HUD.  and  ti » itens  oMnpleted  after  that 
date.  It  shall  also  provide  for  assi^imeot 
to  the  IHA  of  manuiiBcturen'  and 
suppliers'  wf^rranties  covering 
equipment 
(bJTlie 
dwelling 
three  mon 
warranty 
after  the 
acceptance 
by  the  IHA 
site 
be  made 


supplies. 

L  shall  inspect  each 
no  less  often  than  every 
during  the  contractor's 
lod,  beginning  three  months 
of  memorandum  of 
occupancy  is  executed 
I  HUD  (fouowiog  an  on- 
i).  A  final  inspection  shall 
.  le  to  exercise  the  IHA's 
rights  befbr^  expiration  of  the 
conlractor'ai  fvarranties.  Bach  inspection 
II  items  under  warranty  at 
le  inspection,  including 
*  by  manufacturers'  and 
anties.  At  eadi 
IHA  shall  obtain  a  signed 
I  the  occupants  as  to  any 
the  structure,  equipment, 
so  that  it  may  enforce  any 
iplriicaMe  warranties. 


shall  cover 
the  time  of 
items  cove 
supirfiers* 
inspection, 
statement 
deficienci 
grounds,  tst 
rights  un 


S90&2M 

(a)  Respa^ibility.  The  IHA  must 
pursue  coRittion  of  any  defidendes 
against  the  ^^sponsible  party  (e.g. 
architect,  o^tractor  or  the  MH 
homebuyert  as  soon  as  possible  after 
discovering  the  deficiencies.  Where  the 
costs  of  correcting  deficiencies  cannot 
be  recovered  from  the  responsible  party 
and/or  the  deficiency  requires 
immediate  qilcrectitm  to  protect  life  or 
safety  or  toktvoid  farther  damage  to  die 
project  unit|8),  the  devetopaoent  budget 
may  be  amelQded  to  provide  the  funds 
required,  or  Operating  receipto  may  be 
used  to  covft  the  costs.  In  any  case, 
program  fuiMs  shall  not  be  used  for  this 
purpose  without  prior  HUD  approval. 
The  IHA  shall  be  responsible  for 
correction  oTany  deficiencies  which 
could  have  wen  detected  and/or 
corrected  dwing  the  warranty  period  if 
the  IHA  haq  Inspected  at  the 
appropriateltlme  or  had  pursued 
correction  o|r|defidencies  against  the 
responsible  parties, 

(b)  AmetmaenUt.  (1)  The  ACC  may  be 
amended  tonrovide  amounts  needted  to 
correct  defioencies  (and  any  damage 
resulting  tbmefrom)  in  design, 
constructioi^and  equipment  only  where 
there  is  substantial  evidence  that  it  is 
not  possiblel  io  obtain  timely  correction 
or  payment  qy  the  re^Kinsible  parties, 
including  thej  source  of  the  performance  ' 
bond.  L 

(2)  In  the  0^  of  a  MH  home,  the        I 
additional  cost  for  correcting 
defidenciesjm  design,  construction  or 
equipment  (mm!  any  damage  resulting 
therefrom^  Ban  not  result  in  an  increase 


in  the  hcasebuyei's  purchase  prke.  tf  a 
homebuyar  Js  not  in  compliaiice  with  ttie 
MHO  Agreement.  HUD  nay  require  the 
IHA  to  resdi  a^Mment  widi  the 
hooKbvgrer  to  cotrect  the 
nonoonpliance  bdbre  approving  the 
work. 

(c)  Ftacal  ekmeouL  Upon  completion 
of  the  development  program,  the  IHA 
shall  submit  the  actual  devek^tment 
cost  certificate,  in  a  form  prescribed  by 
HUD.  to  the  HUD  office  tor  review, 
audit  verification  and  approval.  The 
audit  shall  follow  the  reqnh«ments  of  24 
C7R  Part  44  (Sngle  Audit  Act  of  1964).  If 
the  audited  development  cost  indicates 
that  excess  funds  have  been  approved, 
the  IHA  riiall  dispose  of  die  excess  as 
HUD  directs.  If  die  audited  development 
cost  certificate  discloses  unandiorized 
expenditures,  the  IHA  shall  take  sudi 
corrective  actions  as  HUD  directs. 

(Approved  by  the  Office  of  Manageoient  and 
Buc^t  under  0MB  control  number  2577- 
0033) 


§905Laoi    Admission 

(a)  Admission  poikaes.  (1)  The  IHA 
shall  adopt  and  pronmlgate  regulations 
establishing  the  IHA's  policies  for 
admission  of  tenants  or  homebuyers. 
Such  regulations  shall  specify  the  types 
of  projects  to  whidi  they  apply  [i.e.. 
Rental  MH.  or  Turnkey  UI)^  A  copy  of 
the  regulations  shall  be  posted 
prominently  in  the  IHA's  office  for 
examination  by  prospective  tenants  or 
homebuyers,  and  shall  be  submitted  to 
HUD  promptly  after  adoption  by  the 
IHA. 

(2)  These  regulations  shall  be 
designed:  (i)  To  avoid  concentrations  of 
the  most  economically  and  sodally 
deprived  families  in  any  one  or  all  of  the 
IHA's  projects;  (ii)  to  attain  at  initial 
occupancy  or  within  a  reasonable 
period  of  time  for  projects  beyond  the 
state  of  initial  occupancy  (but  without 
prejudice  to  contract  ri^ts  of 
homebuy«rs),  a  tenant  or  homebuyer 
body  in  each  project  composed  of 
families  with  a  broad  range  of  incomes 
[and  rent-paying  ability)  which 
generally  is  representative  of  the  range 
of  incomes  of  those  lower  income 
families  in  the  Indian  area  who  would 
be  qualified  for  admission  to  the  type  of 
project:  (iii)  to  predude  admission  of 
applicants  whose  habits  and  practices 
reasonably  may  be  expected  to  have  a 
detrimental  effect  on  the  tenants  ot  the 
project  enviroiunent;  and  (iv)  to  achieve 
compliance  with  the  provisions  of  this 
subpart  that  specify  the  requirements 
concerning  income  levels  of  families 


who  Othsiwlse  qaafify  but  wriw  are  not 
very  tow-incaaMfsadiies. 

(3)  The  IHA  ndaiiseisn  regulations 
also  shall  include  poKcies  and 
procedures  governing  tenant  and 
homebuyer  transfer  between  units, 
projects  and  programs;  requirements  for 
api^CBtions  and  waiting  lists  for 
transfer  between  programs;  and  other 
IHA  priorities,  if  any,  and  a  requirement 
that  a  tenant  or  homebuyer  is  not 
eligible  for  voluntary  transfer  unless  all 
obligatMOS  under  the  current  program 
have  been  met  indnding  payment  of 
charges  to  the  fflA  and  maintenance 
requirenents. 

(b)  Income  limits.  (1)  A  family  must  be 
a  Lower  Income  Family,  as  defined  in 

S  905.102,  to  be  eligible  for  admission. 
(2)  Where  decent,  safe  and  sanitary 
housing  is  not  otherwise  being  provided 
in  an  Indian  area  even  for  those  of 
relatively  high  income,  and  there  is  no 
available  source  of  funding  for  sudi 
housing,  the  IHA  may  request  that  HUD 
increase  income  limits  for  lower  income 
families  or  very  low-income  families  in 
that  area. 

(c)  Standards  for  IHA  tenant/ 
homebuyer  seiection  criteria  (1)  The 
criteria  to  be  established  and 
information  to  be  considered  shall  be 
reasonably  related  to  individual 
attributes  and  behavior  of  an  applicant, 
and  shall  not  be  related  to  those  which 
may  be  imputed  to  a  particular  group  or 
category  of  persons  of  which  an 
appUcant  may  be  a  member.  The  IHA's 
tenant/bomebuyer  selection  criteria 
must  be  in  accordance  with  HUD 
guidelines  and  apfMoved  by  the  HUD 
Field  Office. 

(2)  In  the  event  of  any  unfevorable 
information  regarding  an  applicant,  the 
IHA  must  take  into  consideration  the 
time,  nature  and  extent  of  the  past 
occurrence  and  reasonable  probabiUfy 
of  future  favorable  performance. 

(d)  Pet  ownership  in  rental  housing 
for  the  elderly  or  handicapped. 

(1)  No  IHA  that  owns  or  manages  a 
projed  for  die  elderly  or  handicapped 
may: 

(i)  As  a  condition  of  tenancy  or 
otherwise,  prohibit  or  prevent  any 
tenant  of  such  housing  from  owning 
common  household  pets  or  having  such 
pets  living  in  the  tenant's  dwelling  unit, 
or 

(ii)  Restrid  or  discriminate  against 
any  person  in  connection  with 
admission  to,  or  continued  occupancy 
of,  such  housing  by  reason  of  the 
person's  ownership  of  common 
household  pets  or  the  presence  of  such 
pets  in  that  person's  dwelling  unit. 

(2)  The  IHA  must  give  each  applicant 
(when  he  or  she  is  offered  a  dwelling 
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unit  in  a  pro}ect  for  the  eldariy  or 
handicapped)  written  notice  stating  that: 

(i)  Tenant*  are  pennitted  to  own  and 
keep  common  househoM  pets  in  their 
dwelling  units,  in  accordance  with  any 
pet  rules  promulgated  under  this 
paragraph; 

(ii)  Animals  that  are  used  to  assist  the 
handicapped  are  excluded  from  the 
requirements  of  this  paragraph,  as 
provided  in  paragraph  (d)(S)  of  this 
section;  and 

(iii)  Tenants  may.  at  any  time,  request 
a  copy  of  any  current  pet  rule  developed 
by  the  IHA  (as  well  as  any  current 
proposed  rule  or  proposed  amendment 
to  an  existing  rule). 

(3)(i)  An  IHA  that  owns  or  manages  a 
project  for  the  elderly  or  handicapped 
has  discretion  to  decide  whether  to 
promulgate  rules  governing  the  keeping 
of  common  household  pets  in  the 
project. 

(ii)  If  the  IHA  wishes  to  promulgate 
these  rules,  it  must  request  guidance 
from  HUD. 

(iii)  If  the  IHA  does'not  wish  to 
promulgate  these  rules,  the  following 
requirements  apply: 

(A)  Tenants  must  be  permitted  to  own 
and  keep  pets  in  their  units  in 
accordance  with  the  terms  and 
conditions  of  their  leases,  the  provisions 
of  this  paragraph,  and  any  applicable 
law  or  regulation  governing  the  owning 
or  keeping  of  pets  in  dwelling 
accommodations. 

(B)  IHAs  may  not  impose,  by  lease 
modificaMons  or  otherwise,  any 
requirement  that  is  inconsistent  with  the 
provisions  of  this  paragraph. 

(C)  Tenant  leases  may  not  contain 
any  provisions  prohibiting  the  owning  or 
keeping  of  common  household  pets,  and 
must  state  that  owning  and  keeping  of 
common  household  pets  will  be 
permitted,  subject  to  the  general 
obligations  imposed  on  the  IHA  and 
tenants  in  the  lease  and  any  applicable 
law  or  regulation  governing  the  o%vning 
or  keeping  of  pets  in  dwelling 
accommodations. 

(4)  Nothing  in  this  paragraph  prohibits 
an  IHA  or  an  appropriate  community 
authority  from  requiring  the  removal  of 
any  pet  from  a  project  if  the  pet's 
conduct  or  condition  is  duly  determined 
to  constitute,  under  applicable  law,  a 
nuisance  or  a  threat  to  the  health  or 
safety  of  other  occupants  of  the  project 
or  of  other  persons  in  the  community 
where  the  project  is  located. 

(5)(i)  IHAs  may  notepply  or  enforce 
any  pet  rules  developed  under  this 
paragraph  (d)  against  individuals  with 
animals  that  are  used  to  assist  the 
handicapped,  whether  the  animal 
resides  in  a  project  for  the  elderly  or 
handicapped  or  visits  sueh  a  project. 


(ii)  Nothing  in  this  peragwph  (d): 

(A)  Undta  or  impain  die  r^ti  of 
handicapped  bidividnals. 

(B)  Audiorizes  fHAa  to  limit  or  Impair 
the  rjghts  of  handicapped  individuals,  or 

(C)  Affects  any  authority  that  IHAs 
may  have  to  regulate  animals  that  assist 
the  handicapped  under  any  applicable 
law. 

(e)  Single  Person  Occupancy 
Limitations  Under  Section  3(b)l3)ofthe 
Act  [Reserved] 

(f)  Verification  of  Information  and 
Notification  to  Applicants. — (1) 
Verification.  Adequate  procedures  shall 
be  developed  to  obtain  and  verify 
information  %vith  respect  to  each 
appUcant.  Information  relative  to  the 
acceptance  or  rejection  of  an  applicant 
shall  be  documented  and  placed  in  the 
applicant's  file. 

(2)  Notification  to  Applicants,  (i)  If  an 
applicant  is  determined  to  be  ineligible 
for  admission  to  a  project  the  IHA  shall 
promptly  notify  the  applicant  of  the 
basis  for  such  determination  and  shall 
provide  the  applicant  upon  request  and 
within  a  reasonable  time  after  the 
determination  is  made,  with  an 
opportunity  for  an  informal  hearing  on 
such  determination;  and 

(ii)  When  a  determination  has  been 
made  that  an  applicant  is  eligible  and 
satisfies  all  requirements  for  admission 
including  the  tenant  selection  criteria, 
the  applicant  shall  be  notified  of  the 
approximate  date  of  occupancy  insofar 
as  that  date  can  be  reasonably 
determined. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  OMB  control  number  2577- 
0063) 

890S.310   B— WcMonaoainellnelloiile 
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8W5-315   Determination  Of  renta  and 
heniebuyef  i 


(a)  Rental  and  Turnkey  III  Projects. 
The  amount  of  rent  required  of  a  tenant 
in  a  rental  project  or  the  homebuyer 
payment  amount  for  a  homebuyer  in  a 
Turnkey  III  project  for  Turnkey  in 
contracts  executed  after  August  1, 1982, 
shall  be  equal  to  the  tenant  rent  as 
determined  in  accordance  with 
S  905.325.  For  Turnkey  in  contracts 
executed  on  or  before  August  1, 1982. 
the  homebuyer  payment  is  determined 
in  accordance  with  the  contract.  In  the 
utility  allowance  exceeds  the  rent  or 
required  monthly  payment  the  IHA  will 
pay  the  utility  reimbursement  to  the 
tenant  or  hmnebuyer,  or  as  provided  in 
S  g05.32S(b).  In  the  case  of  a  Turnkey  ni 
homebuyer,  payment  of  a  utility 
reimbursement  may  affect  the  IHA's 
evaluation  of  theiiomebuyer's 
homeownership  potential.  (See 


8  906.503(cM3)  and  {  90S.529  regarding 
loss  of  homeownership  potential  and 
S  905.523  regarcfing  fan<£i  to  cover  such 
reimbursements.) 

(b)  MH  projects.  Hie  amount  of  the 
required  mondily  payment  for  a 
homebuyer  in  an  MH  project  placed 
under  ACC  on  or  after  March  9, 1976. 
and  a  homebuyer  admitted  to  occupancy 
in  an  existing  project  on  or  after  the 
effective  date  of  the  conversion  of  the 
project  in  accordance  with  §  905.495 
shall  be  determined  in  accordance  with 
S  905.330.  The  amount  of  the  required 
monthly  payment  for  a  homebuyer  in  an 
MH  project  placed  under  ACC  before 
March  9, 1876  is  determined  in 
accordance  with  the  MH  Agreement. 
Utility  reimbursements  are  not 
applicable  to  the  Mutual  Help  program. 

(c)  Initial  determination,  verification, 
and  reexamination  of  family  income 
and  composition.  (1)  "Hie  IHA  shall  be 
responsible  for  determination  of 
eligibility  for  admission,  for 
determination  of  annual  income, 
adjusted  income,  and  total  tenant 
payment  or  homebuyer  required 
monthly  payment  and  for 
reexamination  of  family  income  and 
composition  at  least  annually  for  all 
tenants  and  homebuyers.  The  "effective 
date"  of  an  examination  or 
reexamination  diall  be:  (i)  in  the  case  of 
an  examination  for  admission,  the  date 
of  initial  occupancy:  and  (ii)  in  the  case 
of  a  reexamination  of  an  existing  tenant 
or  homebuyer.  the  date  on  wtdth  any 
change  in  tenant  payment  or  required 
monthly  payment  rnulting  from  the 
reexamination  takes  place.  If  there  is  no 
change,  the  effective  date  is  the  date  a 
change  would  have  taken  place  if  the 
reexamination  had  resulted  in  a  change 
in  payment 

(2)  Verification.  As  a  condition  of 
admission  to,  or  continued  occupancy 
of,  any  unit  the  IHA  shall  require  the 
family  head  and  other  such  family 
members  as  it  designates  to  execute  a 
HUD-approved  release  and  consent 
authorizing  any  depository  or  private 
source  of  income,  or  any  Federal,  State 
or  local  agency,  to  furnish  or  release  to 
the  IHA  and  to  HUD  such  information 
as  the  IHA  or  HUD  determines  to  be 
necessary.  The  IHA  also  shall  require 
the  family  to  submit  directly  the 
documentation  determined  to  be 
necessary.  Information  or 
documentation  shall  be  determined  to 
be  necessary  if  it  is  required  for 
purposes  of  determining  or  auditing  a 
family's  eligibility  to  receive  housing 
assistance,  for  determining  the  family's 
adjusted  income  or  tenant  rent  or 
required  monthly  payment  for  verifying 
related  informatitui,  or  for  monitoring 


compiiaiM^  witk  equal  Qfi|K>rtaaity 

l«>  TIm  «M4ir  dadoMKe  of 
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from  anoinar  aoana  putsuaat  to  this 

an— eat  shall  fae  limited  to 
purposes  i|rect]y  connected  with 

HoQ  oir  this  pert  or  applyii^ 
for  assistaace. 

(3)  Reni  pad  payment  adjuatments. 
After  con^aUation  «vitb  the  family  and 
upon  verifibation  of  the  inConnation.  the 
IHA  shaUliwke  appropriate  adiustments 
in  the  reniP' ixHnetw^yer  paysMnt 
amount,  ithe  tenant  or  homebuyer  shaU 
comply  w|ui  the  IHA's  policy  regaiding 
required  itterim  reportifv  of  dMoges  in 
the  familyfs  iaoHne.  If  the  IHA  receives 
informatkif  from  the  family  or  another 
source  coft«ming  a  c^nge  in  the 
faaiily's  iikome,  or  other  circumstances 
between  regularly  scheduled 
reexaminations,  the  IHA.  upon 
consaltatitti  with  the  family  and 
verification  of  the  information,  must 
promptly  j^e  any  ai^ostments 
determinep  to  be  appropriate  in  the  rent 
or  homebnyer  payment  amount  (See 
§905.33Q(bl) 

(4)  Resai^cUon  on  Eviction  of  Families 
Based  Up^  Income,  (i)  No  IHA  shall 
commeaie^  ewiction  proceedings  for  a 
rental  unilior  refuse  to  renew  a  lease, 
based  on  ^e  income  of  ti»e  tenant  family 
unless  it  fa|B|s  identified,  for  possible 
rental  by  the  family,  a  unit  of  decent, 
safe,  and  ssnitary  housing  of  suitable 
size  available  for  a  total  rental  cost  not 
exceeding|die  total  tenant  payment,  as 
calculbted  in  accordance  with  this  part. 

(ii]  For  h0meownership  programs 
(Turnkey  IH  and  MH).  homebuyers 
cannot  bejeyicted  based  on  income,  but 
they  may  Use  eligibility  to  continue 
participatipn  in  a  particular 
homeown^tship  program. 


(^  The  net 

tor 


§905.32» 

(a)  Anni^tl  income  is  the  anticipated 
total  income  from  all  sources  received 
by  the  family  head  and  spouse  (even  if 
temporarilM  absent)  and  by  each 
additionaljiiember  of  the  family, 
including  M  net  income  derived  from 
assets,  forltpe  12-month  period  following 
the  effective  date  of  biitial 
determination  or  reexamination  of 
income,  ei^olusive  of  income  that  is 
tefhporaryi  iiaorecurring  or  sporadic  as 
defined  in  {paragrafrfi  (c)  of  this  section, 
and  exdu«i|re  (rf  certain  other  types  of 
income  8p4(dfied  in  paragraph  (d)  oS  this 
section. 

(b)  Ann44l  income  includes,  but  is  not 
limited  to:  (1)  The  full  amount,  before 
any  payrol^ideductions,  of  wages  and 
salaries,  overtime  pay.  commissions, 
fees,  tips  and  bonuses,  and  other 
compensalipn  for  personal  services; 


ofa 
Bxpenditana  for 


capital  fcrirtHMiiM  ■§  sliiill  not  be  aeed 
as  fledadiona  in  detarainiiig  net 
income.  An  idknvanoe  Cor  d^reciation 
erf  aasali  ased  in  a  basmese  or 
profeision  may  be  deducted,  based  on 
straight  line  depreciation,  as  provided  in 
Internal  Revenue  Service  regulations. 
Any  withdrawal  of  cash  or  assets  from 
the  operation  of  a  business  or  pr^esnon 
will  be  inchided  in  moome,  except  to  the 
extent  the  withdrawal  is  reimbursement 
of  cash  or  assets  invested  in  tfie 
operatioa  by  tbe  family; 

(3)  Interest,  dividends,  and  other  net 
income  of  any  kind  bom  reel  or  personal 
property.  Expenditures  for  amortization 
of  capital  indebtedness  shall  not  be 
used  as  deductions  in  determining  net 
income.  An  aHowiance  for  depreciation 
is  permitted  only  as  authorized  in 
paragraph  (b)(2)  of  this  section.  Any 
withdrawal  of  cash  or  assets  from  an 
investment  will  be  included  in  income, 
except  to  the  extent  the  withdrawal  is 
reimbursement  of  cash  or  assets 
invested  by  the  family.  Where  the  family 
has  net  family  assets  in  excess  of  $5,000, 
annual  income  shall  include  the  greater 
of  the  actual  income  derived  from  all  net 
family  assets  or  a  percentage  of  the 
value  of  such  assets  based  on  the 
ciurent  passbook  savings  rate  as 
determined  by  HUD; 

(4)  The  full  amount  of  periodic 
payments  received  bom  social  security, 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disability  or  death 
benefits  and  other  similar  types  of 
periodic  receipts,  including  a  lump-sum 
pajrment  for  the  delayed  start  of  a 
periodic  payment; 

(5)  Payments  in  lieu  of  earnings,  such 
as  unemployment  and  disability 
compensation,  worker's  compensation 
and  severance  pay  (but  see  paragraph 
(c)(3)  of  this  section); 

(6)  Welfare  assistance.  If  the  welfare 
assistance  payment  includes  an  amount 
specifically  designated  for  shelter  and 
utilities  that  is  subject  to  adjustment  by 
the  welfare  assistance  agency  in 
accordance  with  the  actual  cost  of 
shelter  and  utiUties,  the  amount  of 
welfare  assistance  income  to  be 
included  as  incon»  shall  consist  of:  (i) 
The  amount  of  the  allowance  or  grant 
exclusive  (A  die  amount  specifically 
designated  for  shelter  or  utilities,  pius 
(ii)  the  maximum  amount  that  the 
welfare  assistance  agency  could,  in  fact 
allow  the  family  for  shelter  and  utilities. 
If  the  family's  welfare  assistance  is 
ratably  redto»d  from  the  standard  of 
need  by  applying  a  percentage,  the 
amount  calculated  under  this  paragra|di 


(bMBMfi}  ahalt  be  tka  amount  resultii^ 
from  oMe  apfiieatiaii  of  ^  percentage; 

(7)  Partedic  md  determinable 
allowances,  sach  as  alimony  and  child 
support  payments,  and  regular 
contoibuHons  or  gifts  recnved  from 
persons  not  residing  in  the  dwelling; 

(8)  AD  regular  pe^,  special  pay  and 
allowances  of  a  member  of  the  Armed 
Forcesibut  see  paragraph  (c)(7)  of  this 
section);  and 

(0)  Any  earned  income  tax  credit  to 
the  extent  it  exceeds  hicome  tax 
liability. 

(c)  Annual  income  does  not  include 
the  foHowing: 

(1)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years; 

(2)  Payments  received  for  the  care  of 
foster  children; 

(3)  Lmnp-sam  additions  to  family 
assets,  such  as  inheritances,  insurance 
pajnnexils  (indoding  payments  under 
health  and  accident  insurance  and 
worker's  compensatton),  capital  gains 
and  settlement  for  personal  or  property 
losses  (but  see  paragraph  (b)(5)  of  this 
sectimi); 

(4)  Amounts  received  by  the  family 
that  are  specifically  for,  or  in 
reimbursement  of,  the  cost  of  medical 
expenses  for  any  family  member; 

(5)  Income  of  a  live-in  aide; 

(6)  Amounts  of  educational 
scholarships  paid  directly  to  the  student 
or  to  the  educational  institution,  and 
amounts  paid  by  the  Government  to  a 
veteran,  for  use  in  meeting  the  costs  of 
tuition,  fees,  books,  equipment 
materials,  supplies,  transportation  and 
miscellaneous  personal  expenses  of  the 
student  Any  amount  of  such 
scholarships  or  payments  to  a  veteran 
not  used  for  the  above  purposes  that  is 
available  for  subsistence  is  to  be 
included  in  income; 

(7)  The  special  pay  to  a  family 
member  serving  in  the  Armed  Forces 
who  Is  exposed  to  hostile  fire; 

(8)(i)  Amounts  received  under  training 
programs  funded  by  HUD; 

(ii)  Amounts  received  by  a  disabled 
person  that  are  disregarded  for  a  limited 
time  for  purposes  of  Supplemental 
Security  Income  eligitutity  and  benefits 
because  they  are  set  aside  for  use  under 
a  Plan  to  Attain  Self-Sufficiency  (PASS); 
or 

(iii)  Amounts  received  by  a 
participant  in  other  publicly  assisted 
programs  which  are  specifically  for  or  in 
reimbursement  of  out-of-pocket 
expenses  incurred  (special  equipment, 
clothing,  transportation,  child  care,  etc.) 
and  which  are  made  solely  to  allow 
participation  in  a  specific  program: 


I 
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(9)  Temporary,  noorecurring  or 
sporadic  income  (including  gifts):  or 

(10)  Amounts  specifically  excluded  by 
any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibility  or  benefits  under 
a  category  of  assistance  programs  that 
includes  assistance  under  the  United 
States  Housing  Act  of  1937.  A  notice  will 
be  published  in  the  Federal  Register  and 
distributed  to  mAs  and  IHAs 
identifying  the  benefits  that  qualify  for 
this  exclusion.  Updates  will  be 
published  and  distributed  when 
necessary. 

(d)  If  it  is  not  feasible  to  anticipate  a 
level  of  income  over  a  12-month  period, 
the  income  anticipated  for  a  shorter 
period  may  be  annualized  subject  to  a 
redetermination  at  the  end  of  tiie  shorter 
period. 

9905.326   Total  tenant  paymwit— rental 
and  Turnkey  III  Pro|ecls. 

(a)  Total  Tenant  Payment  for  Families 
Whose  Initial  Lease  Is  Effective  On  or 
After  August  1, 1982.  Total  tenant 
payment  shall  be  the  highest  of  the 
following,  rounded  to  the  nearest  dollar: 

(1)  30  percent  of  monthly  adjusted 
income; 

(2)  10  percent  of  monthly  income;  or 

(3)  If  the  family  receives  welfare 
assistance  fiom  a  public  agency  and  a 
part  of  such  payments,  adjusted  in 
accordance  with  the  family's  actual 
housing  costs,  is  specifically  designated 
by  such  agency  to  meet  the  family's 
housing  costs,  the  monthly  portion  of 
such  payments  which  is  so  designated.  If 
the  family's  welfare  assistance  is 
ratably  reduced  bom  the  standard  of 
need  by  applying  a  percentage,  the 
amount  calculated  under  this  paragraph 
(a)(3)  shall  be  the  amount  resulting  from 
one  application  of  the  percentage. 

(b)  Utility  reimbursement.  M  the  utility 
allowance  exceeds  the  total  tenant 
payment,  the  utility  reimbursement  shall 
be  paid  to  the  family.  If  the  family  and 
the  utility  company  consent,  an  IHA 
may  pay  the  utilify  reimbursement 
jointly  to  the  family  and  the  utility,  or 
directly  to  the  utility  company. 

§905.330    Mutual  h«lprw|ulr«d  monthly 


(a)  Establishment  of  schedule.  (1) 
Each  homebuyer  shall  be  required  to 
make  a  monthly  payment  ("required 
monthly  payment"),  in  accordance  with 
a  schedule  determined  by  the  IHA  and 
approved  by  HUD.  The  schedule  will 
provide  that  the  minimum  required 
monthly  payment  equal  the 
administration  charge. 

(2)  Subject  to  the  requirement  for 
payment  of  at  least  the  administration 
charge,  each  homebuyer  shall  pay  an 


amount  of  required  monthly  payment 
computed  by:  (1)  Milltiplyii^  adjusted 
income  by  a  specified  percentage;  and 
(ii)  subtracting  from  that  amount  the 
utility  allowance  determined  for  the 
unit.  The  specific  percentage  shall  be  no 
less  than  15  percent  and  no  more  than  30 
percent,  as  determined  by  the  IHA  and 
approved  by  HUD. 

(3)  The  IHA's  schedule  may  provide 
that  the  required  monthly  payment  shall 
not  be  more  than  a  maximum  amount. 
The  maximum  shall  not  be  less  than  the 
sum  of: 

(i)  The  administration  charge;  and 
(ii)  The  monthly  debt  service  amount 

shown  on  the  homebuyer's  purchase 

price  schedule. 

(4)  If  the  "required  monthly  payment" 
exceeds  the  administration  charge,  the 
amount  of  the  excess  shall  be  credited 
to  the  homebuyer's  equity  account  (see 
§  905.450(a)). 

(b)  Administration  charge.  The 
administration  charge  must  cover: 

(1)  The  administrative  costs  (e.g.. 
salaries,  payroll  taxes,  travel;  legal 
expense;  postage;  telephone  and 
telegraph:  office  supplies:  office  space, 
maintenance  and  utilities  for  office 
space;,  and  accounting  services), 
operating  reserve  requirements 

(S  905.440),  and  general  expenses 
allocated  per  unit;  and 

(2)  Unit-specific  costs,  such  as 
premiums  for  hazard  insurance, 
payments  in  lieu  of  taxes,  if  any,  and  a 
contribution  to  the  nonroutine 
maintenance  account  to  cover  major 
expenses  based  on  the  size  and  type  of 
unit. 

(c)  Utilities.  The  homebuyer  shall 
furnish  utilities  for  the  home.  However, 
if  the  IHA  determines  that  the 
homebt^er  is  unable  to  pay  for  the 
utilities  and  that  this  inabiUty  creates 
conditions  hazardous  to  life,  health  or 
safety  of  the  occupants  or  threatens 
immediate,  serious  damage  to  the 
property,  the  IHA  may  pay  for  the 
utilities  and  charge  the  homebuyer's 
account  for  doing  so. 

(d)  Adjustments  in  the  amount  of  the 
required  monthly  payment.  (1)  After  the 
initial  determination  of  a  homebuyer's 
required  monthly  payment,  the  IHA 
shall  increase  or  decrease  the  amount  of 
such  payment  in  accordance  with  HUD 
regulations  to  reflect  changes  in 
adjusted  income  (pursuant  to  a 
reexamination  by  the  IHA),  adjustments 
in  the  administration  charge,  or  in  any  of 
the  other  factors  affecting  computation 
of  the  homebuyer's  required  monthly 
paymenl. 

(2)  In  order  to  accommodate  wide 
fluctuations  in  required  monthly 
payments  due  to  seasonal  conations,  an 
IHA  may  agree  with  any  homebuyer  for 


payments  to  be  made  in  accordance 
with  a  seasonally  adjusted  schedule 
which  assures  full  payment  of  the 
required  amount  for  each  year, 
(e)  Old  mutual  help.  See  S  905.315(b). 

9VU9mKV9     nVm  WiQ  niNIIWNiyVr  pajfinWrl 

Each  IHA  shall  adopt  and  promulgate, 
and  use  its  best  efforts  to  obtain 
compliance  with,  rules  or  regulations 
sufficient  to  assure  the  prompt  payment 
and  collection  of  rents  and  required 
homebuyer  payments.  A  copy  of  the 
rules  or  regulations  shall  be  posted 
prominently  in  the  IHA  office,  and  shall 
be  provided  to  a  tenant  or  homebuyer 
upon  request.  Such  rules  or  regulations 
must  be  in  accordance  with  HUD 
guidelines  and  approved  by  the  HUD 
field  office. 

§905.340   Qrlevanoe  proeeduree  and 


(a)  Grievance  procedures.  (1)  Each 
IHA  shall  adopt  and  promulgate 
grievance  procedures  that  are 
appropriate  to  local  circumstances, 
lliese  procedures  shall  comply  with  the 
Indian  Civil  Rights  Act,  if  applicable, 
and  shall  assure  that  tenants  and 
homebuyers  will: 

(i)  Be  advised  of  the  specific  grounds 
of  any  proposed  adverse  action  by  the 
IHA: 

(ii)  Have  an  opportunity  for  a  hearing 
before  an  impartial  party  upon  timely 
request; 

(iii)  Have  an  opportunity  to  examine 
any  documents  or  records  or  regulations 
related  to  the  proposed  action; 

(iv)  Be  entitled  to  be  represented  by 
another  person  of  their  choice  at  any 
hearing; 

(v)  Be  entitled  to  ask  questions  of  . 
witnesses  and  have  others  make 
statements  on  their  behalf:  and 

(vi)  Be  entitled  to  receive  a  written 
decision  by  the  IHA  on  the  proposed 
action. 

(2)  An  IHA  may  exclude  from  its 
procedure  any  grievance  concerning  an 
eviction  or  termination  of  tenancy  in 
any  jurisdiction  which  requires  that, 
before  eviction,  a  tenant  (including  a 
homebuyer  under  a  homeownership 
agreement)  be  given  a  hearing  in  court, 
if  the  Secretary  has  determined  that  the 
jurisdiction's  procedures  provide  the 
basic  elements  of  due  process. 

(3)  A  copy  of  the  grievance  procedures 
shall  be  posted  prominently  in  the  IHA 
office,  and  shall  be  provided  to  any 
tenant,  homebuyer,  or  applicant  upon 
request. 

(b)  Leases.  Each  IHA  shall  use  leases 
that: 


(1)  Do  no'  pontain  unreasonable  terms 
and  conditions; 

(2)  Obligt  le  the  IHA  to  maintain  the 
project  in  a  decent,  safe,  and  sanitary 
condition; 

(3)  Requii^  the  IHA  to  give  adequate 
written  notide  of  termination  of  the  lease 
which  shall  ^ot  be  less  than — 

(i)  A  reaswable  time,  but  not  to 
exceed  30  dbys,  when  the  health  or 
safety  of  other  tenants  or  IHA 
employees  is  threatened; 

(ii)  Fourteen  days  in  the  case  of 
nonpayment  of  rent;  and 

(iii)  Thirty  idays  in  any  other  case. 

(4)  Requil^  that  the  IHA  may  not 
terminate  tnf  tenancy  except  for  serious 
or  repeated  Violation  of  the  terms  or 
conditions  of  the  lease  or  for  other  good 
cause. 

S  905.345    Ipnttnanc*  and  hnprovwnwits. 

(a)  General.  Each  IHA  shall  adopt  and 
promulgate,  and  use  its  best  efforts  to 
obtain  compliance  with,  rules  or 
regulations  jto  assure  full  performance  of 
the  respectivie  maintenance 
responsibilijtjes  of  the  IHA  and  tenants 
or  homebuy^rs.  A  copy  of  such  rules  or 
regulations  shall  be  posted  prominently 
in  the  IHA  0^ce,  and  shall  be  provided 
to  a  tenant  p'f  homebuyer  upon  request. 

[h]  Provisions  for  rental  projects.  For 
rental  projetts,  the  maintenance  rules  or 
regulations  p|iall  contain  provisions  on 
at  least  the  fallowing  subjects: 

(i)  The  re^t>onsibilities  of  tenants  for 
normal  care  and  maintenance,  if  any,  of 
their  dwelling  units  and  common 
property;     il 

(ii)  Procedures  for  handling 
maintenance!  service  requests  from 
tenants;        I 

(iii)  Procedures  for  IHA  inspections  of 
dwelling  units  and  common  property; 
.    (iv)  Special  arrangements,  if  any,  for 
obtaining  maintenance  services  from 
outside  workers  or  contractors;  and 

(v)  Procedores  for  charging  tenants  for 
damages  for  which  they  are  responsible. 

(c)  Provisions  for  MH  and  Turnkey  III 
Projects.  FofiMH  and  Turnkey  III 
Projects,  th^  hiaintenance  rules  or 
regulations  shall  contain  provisions  on 
at  least  the  following  subjects: 

(i)  The  resi^onsibilities  of  homebuyers 
for  maintenance  and  care  of  their 
dwelling  units  and  common  property; 

(ii)  For  Tiiiikey  III  Projects  only, 
procedures  fdr  handling  services 
requests  from  homebuyers  for 
nonroutine  maintenance; 

(iii)  Procedures  for  providing  advice 
and  technical  assistance  to  homebuyers 
to  enable  them  to  meet  their 
maintenance  responsibilities; 

(iv)  ProceAires  for  IHA  inspections  of 
homes  and  common  property; 


(v)  Procedures  for  IHA  performance  of 
homebuyer  maintenance  responsibilities 
^where  homebuyers  fail  to  satisfy  sudi 
responsibilities)  including  procedures 
for  charging  the  homebuyer's  proper 
account  for  the  cost  thereof: 

(vi)  Special  atrangements,  if  any,  for 
obtaining  maintenance  services  from 
outside  workers  or  contractors;  and 

(vii)  Procedures  for  charging 
homebuyers  for  damage  for  which  they 
are  responsible. 

(d)  IHA  responsibility  in  MHand 
Turnkey  III  Projects.  The  IHA  shall 
enforce  those  provisions  of  a 
Homebuyer's  Agreement  under  which 
the  homebuyer  is  responsible  for 
maintenance  of  the  home.  Hie  IHA  has 
overall  responsibility  to  HUD  for 
assuring  that  the  housing  is  being  kept  in 
decent,  safe  and  sanitary  condition,  and 
that  the  home  and  grounds  are 
maintained  in  a  manner  that  will 
preserve  their  condition,  normal  wear 
and  tear  excepted.  Failure  of  a 
homebuyer  to  meet  the  obligations  for 
maintenance  shall  not  relieve  the  IHA  of 
responsibility  in  this  respect. 
Accordingly,  the  IHA  shall  conduct  a 
complete  interior  and  exterior 
examination  of  each  home  at  least  once 
a  year,  and  shall  furnish  a  copy  of  the 
inspection  report  to  the  homebuyer.  The 
IHA  shall  take  appropriate  action,  as 
needed,  to  remedy  conditions  shown  by 
the  inspection,  including  steps  to  assure 
performance  of  the  homebuyer's 
obligations  under  the  Homebuyer's 
Agreement. 

§  905.350    PFOCurwnwit  and  admlnistratkMi 
of  suppilos,  materials,  and  equipment 

(a)  Each  IHA  shall  adopt  and 
promulgate,  and  shall  comply  with,  rules 
or  regulations  for  the  procurement  and 
administration  of  supplies,  materials, 
and  equipment,  which  shall  contain 
provisions  on  at  least  the  following 
subjects: 

(1)  Procedures  for  purchasing  in  cases 
where  competitive  bidding  is  required; 

(2)  Identification  (by  position  title)  of 
IHA  officials  authorized  to  make 
purchases  when  competitive  bidding  is 
not  required,  and  procedures  for  making 
such  purchases; 

(3)  Procedures  for  inventory  control; 

(4)  Procedures  for  storage  and 
protection  of  goods  and  supplies;  and 

(5)  Procedures  for  issuance  of  or  other 
disposition  of  supplies  and  equipment.  A 
copy  of  such  rules  or  regulations  shall 
be  promptly  furnished  to  HUD. 

(b)  In  the  purchasing  of  equipment, 
materials,  and  supplies,  and  in  the 
award  of  contracts  for  services  or  for 
repairs,  maintenance  and  replacements, 
the  IHA  shall  comply  with  all  applicable 
laws,  and  in  any  event  shall  make  such 


purchases  and  award  contracts  only  to 
the  lowest  responsible  bidder  after 
advertising  a  sufficient  time  in  advance 
for  proposals,  except. 

(1)  When  the  amount  involved  does 
not  exceed  an  amount  prescribed  from 
time  to  time  by  HUD; 

(2)  When  the  exigencies  require 
immediate  delivery  of  the  articles  or 
performance  of  the  service; 

(3)  When  only  one  source  of  supply  is 
available  and  the  purchasing  or 
contracting  officer  of  the  IHA  has  so 
certified;  or 

(4)  When  the  services  required  are: 
(i)  Of  a  technical  or  professional 

nature;  ^ 

(ii)  To  be  performed  under  the  IHA 
supervision  and  paid  for  on  a  time  basis; 
or 

(iii)  As  provided  in  paragraph  (d)  of 
this  section  regarding  purchasing 
through  the  Consolidated  Supply 
Program. 

(c)  The  provisions  of  S  905.120  and 
S  905.230,  concerning  Indian  preference, 
shall  apply  to  all  contracts  in  coimection 
with  the  operation  of  a  project,  and  all 
procurement  policies  and  procedures 
must  be  consistent  with  Indian 
preference  requirements. 

(d)(1)  HUD  provides  technical 
assistance  to  IHAs  in  purchasing  certain 
supplies,  materials,  and  equipment  and 
services  necessary  in  the  development, 
operation,  and  maintenance  of  lower 
income  housing  under  a  Consolidated 
Supply  Program.  Under  this  program, 
HUD  enters  into  and  administers 
Consolidated  Supply  Contracts  (CSCs) 
for  the  voluntary  use  of  the  IHAs.  IHAs 
may  make  purchases  for  supply  items 
through  CSiCs  between  HUD  and  a 
contractor  without  prior  HUD  approvial. 
A  CSC  specifies  the  price  and  terms 
under  which  a  purchase  can  be  made 
from  the  contractor  by  HUD  or  an  IHA. 

(2)  If  there  are  two  or  more  CSCs 
covering  items  supplied  under  the  same 
specification  and  the  CSCs  provide  for  a 
price  differential,  the  IHA  shall  place  a 
justification  in  its  procurement  files  if  it 
proposes  to  make  its  purchase  from  any 
contractor  other  than  the  one  offering 
the  lowest  price. 

(3)  Purchases  imder  CSCs  by  IHAs 
shall  be  made  through  IHA  issuance  of 
its  purchase  order  directly  to  the 
contractor. 

(4)  If  the  IHA  invites  competitive  bids 
for  procurement  of  a  CSC  item  or 
proposes  to  negotiate  for  procurement  of 
such  an  item,  the  CSC  contractors  shall 
be  included  in  such  invitations  or 
negotiations. 
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{•)  PenonaJ  3ernee$  coatncts. 
Where  HUD  has  detennined  that  an 
IHA  has  superior  administrative 
capability  (see  S  90&145).  HUD  may 
authorize  the  IHA  to  negotiate  and  entar 
into  contracts  for  personal, 
management,  or  legal  services  in 
connection  with  operation  of  a  project 
without  HUD  approval.  HUD  will 
monitor  IHA  perfonnance  of  this 
function,  to  assure  satisfactory 
contracting  and  contract  management 
practices,  and  may  at  any  time  rescind 
such  audwrization  or  impose  additional 
requirements  on  the  IHA  as  a  condition 
of  continued  authorization. 

(b)  Limitations  on  personal  services 
contracting.  Unless  specifically 
authorized  under  paragraph  (a),  an  IHA 
shall  not  without  the  prior  written 
approval  of  HUD  enter  into,  execute,  or 
approve  any  agreement  or  contract  for 
personal,  management,  legal,  or  other 
services  with  any  person  or  firm: 

(1)  Where  the  initial  term  of  the 
agreement  or  contract  (including 
renewal)  ia  in  excess  of  two  years:  or 

(2)  Where  the  amount  of  the 
agreement  or  contract  is  in  excess  of  the 
amount  included  for  such  purpose  in  the 
HUD-approved  devel(qunent  cost 
budget,  or  operating  budget  or  an 
amount  specified  bom  time  to  time  by 
HUD,  as  the  case  may  be;  or 

(3)  Where  the  agreement  or  contract  is 
for  legal  or  other  services  in  connection 
with  litigation. 

(c)  Indian  preference  in  contracting 
and  wage  rates.  For  Indian  preference 
requirements,  see  $$905,120  and 
905.230.  For  requirements  concerning 
wage  rates  applicable  to  maintenance 
laborers  and  mechanics  employed  in  the 
operation  of  the  pro|ect,  see  $  906.125(c]. 

(d)  Contracts  for  repairs.  Tlie  IHA 
shall  submit  for  HUD  approval  complete 
construction  and  bid  documents  before 
inviting  bids,  or  certify  receipt  of  the 
required  architect's/ engineer's 
certification  that  the  construction 
documents  accurately  r^lect  HUD- 
approved  repairs,  and  that  the  bid 
documents  are  complete  and  include  all 
mandatory  items,  lie  IHA  shall  obtain 
HUD  approval  of  the  proposed  award  of 
contracts  for  repairs,  construction,  and/ 
or  related  equipment  if  the  bid  amount 
exceeds  ttie  HUD-approved  budget 
amount  or  Ae  IHA  receives  a  single  bid. 
In  all  other  instances,  the  IHA  shall 
comply  with  HUD  requirements  either  to 
submit  the  proposed  award  for  HUD 
approval,  or  if  authorized  to  proceed 
without  specific  HUD  approval,  to  make 
the  award  after  the  IHA  has  certified: 

(1)  That  the  bidding  and  awarding 
procedures  were  conducted  in 


compliance  with  State,  tribal,  or  local 
lows  and  Federal  requirements, 
indoding  hidfaB  preference  in 
contractiflg  aid  wage  rates; 

(2)  Ttiat  the  award  does  not  exceed 
the  approved  budget  amount  and  is  not 
being  made  on  tfie  basis  of  a  single  bid; 
and 

(3>Tliat  HUD  clearance  has  been 
obtained  for  tte  award  under  previous 
participation  procedures,  including 
absence  bom  the  HUD  consolidated  list 
of  debarred,  suspended  or  ineligible 
contractors  and  grantees. 

(Approved  by  the  Oflice  of  Management  and 
Bud^t  under  OMB  control  number  2577- 
0039) 

$90&a60   Conaeiionof 


The  IHA  shall  promptly  take  such 
action  as  may  be  required  by  HUD  to 
remedy  management  deficiencies. 
Particular  attention  ahall  be  given  to  the 
correction  of  serious  deficiencies  in  any 
of  the  following: 

(a)  Physical  maintenance  of  the 
property; 

(b)  Occupancy  practices; 

(c)  Maintenance  of  accounts  and 
records; 

(d)  Cost  controls; 

(^  Handling  of  funds; 

(f)  Rent  or  homebuyer  payment 
collecUon; 

z)  Required  reports  to  HUD; 
h)  IHA  staffing  and  staff  turnover; 
and 

(i)  Tribal  government  cooperafion. 
HUD  shall  provide  the  maximum 
feasible  assistance  to  an  IHA  to  remedy 
management  deficiencies. 

S905.36S   Tenant  participation  and 


!i?, 


It  is  HUD's  policy  to  encourage  tenant 
participation  in  the  management  of 
Indian  housing  and  tenant  management 
of  Indian  housing,  where  feasible.  An 
IHA,  at  its  discretion  and  subject  to  the 
availability  of  funds,  may  provide 
reasonable  in-kind  and  cash  assistance 
for  tenant  participation  and  tenant 
management  activities.  In  addition  to,  or 
in  lieu  of,  IHA  operating  funds, 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  funds  may 
be  requested  by  an  IHA  to  assist  in 
developing  or  improving  tenant 
management  capabilities  as  part  of 
management  improvements  under 
comprehensive  modernization.  [See 
Subpart  G.j 

Subpart  D-MutMl  Help 
Homeownerdiip  Opportunity  Program 


Homeownership  Opportunity  Program. 
For  any  matter  not  covered  in  this 
subpart,  see  tfie  provisions  of  Subparts 
A.  B,  C,  P,  G,  L I  and  K  of  this  part 

(b)  AppIicabiJity.  The  provisions  of 
this  subpart  shall  be  applicable  to  all 
MA  projects  placed  under  ACC  on  or 
after  the  effective  dale  of  this  part,  and 
any  projects  converted  in  accordance 
with  $  905.480  or  $  905.485. 

SU9.409    nograM  nanwworK. 
(a)(1)  An  MH  project  involves  three 
basic  contracts:  an  ACC,  and  MHO 
Agreement  and  a  Construction  Contract, 
each  in  the  form  prescribed  by  HUD^ 

(2)  The  ACC  for  MH  projects  shall  be 
in  the  fonB  prescribed  by  HUD  for  such 
projects.  Projects  under  this  form  of 
ACC  shall  not  be  consolidated  with 
projects  under  other  forms  of  ACC. 

(3)  HUD  diall  specify  the  interest  rate 
to  be  used  to  determine  the  purchase 
price  schedule. 

(b)  The  development  cost  shall  be 
financed  as  determined  by  HUD. 

S90&410   SpecMproaWonafor 

k  ^^  -— -  B«aj   -     -  »  — - 

[Off  an  Mnprv|9w> 


S90S.401 

(a)  Scope.  This  subpart  sets  forth  the 
requimnents  applicable  to  the  MH 


(a)  Application  for  Project  An 
application  for  an  MH  project  shall 
include  a  certification  that  there  is  a 
sufficient  number  of  eligible 
homebuyers.  (See  paragraph  (g)  of  this 
section.) 

(Approved  by  the  Office  of  Management  and 
Bud^t  under  OMB  control  number  2577- 
OOW) 

(b)  Purchase  of  Sites.  An  IHA  may 
purchase  a  homesite  if  neither  the  tribe 
nor  the  homebuyers  can  donate  or 
contribute  enough  sites  suitable  for 
project  use. 

(c)  Availability  of  Sites  for  Use  by 
Another  Homebuyer.  Each  homesite 
shall  be  legally  and  paracticably 
available  for  Use  by  another 
homebuyer.  If  site  is  part  of  other  land 
owned  by  the  prospective  homebuyer, 
the  lease  or  other  conveyance  to  the 
IHA  shall  include  the  legal  right  i ' 
access  to  the  site  by  any  substitutt 
homebuyer. 

(d)  Alternative  Sites  and  Substitution 
of  Sites.  (1)  In  order  to  minimize  delay  to 
the  project  in  the  event  of  the 
withdrawal  of  a  selected  homebuyer  or 
an  approved  site,  the  IHA  should  have  a 
reasonable  munber  of  alternates 
available:  and 

(2)  No  substitution  of  a  site  shall  be 
permitted  after  final  site  approval  unless 
the  change  is  necessary  by  reason  of 
special  circumstances  and  has  been 
approved  by  HUD. 

(e)  MH  Construction  Contracts — (1) 
Special  provisions  to  be  Included  in 
Advertisements.  Hie  advertisement  for 
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an  MH  coii^tniction  contract  shall  state 
that:  i ! 

(i)  The  prpject  is  an  X4H  project, 

(ii)  The  Q^ntractor  may  obtain  a  copy 
of  the  proposed  MH  construction 
contract  ai^ti  form  of  MHO  Agreement, 
and  i  \ 

(iii)  The  iqontractor  may  obtain  a  list 
of  the  HUI)japproved  sites. 

(2)  Respp^sibility  of  Contractor.  The 
constructiM  contract  shall  provide  that 
the  contra^r  is  responsible  for 
acceptable  Completion  of  all  the  homes. 

(f)  Consaltation  with  Homebuyers. 
The  IHA  shell  be  responsible  for 
determininig  the  extent  to  which 
homebuyen  or  their  representatives 
should  be  given  an  opportunity  to 
comment  m  the  planning  and  design  of 
the  homesJ  Any  changes  resulting  from 
such  consultation  shall  be  consistent 
with  HUD  Iskandards  and  cost 
limitations  and  shall  be  subject  to  IHA 
and  HUD  approval. 

(g)  ExecifUon  of  MHO  Agreement 
MHO  Agreements  shall  be  executed 
promptly  after  HUD  approval  of  the  IHA 
developmeiit  program. 

(h)  Finaktial  Feasibility.  The 
application  phall  be  supported  by  signed 
applicationf  of  a  sufficient  number  of 
selected  homebuyers  who  are  able  and 
willing  to  \\ky  the  projected 
admini8tra|t|on  charge,  meet  the  other 
obligations  under  MHO  Agreements 
(see  §  905.«lS(b)),  and  enter  into  MHO 
Agreemenji 

(i)  RighU  Under  MHO  Agreement  if 
Project  Faik  to  Proceed  Any  MHO 
Agreement  shall  be  subject  to 
revocation  by  the  IHA  if  the  IHA  or 
HUD  decides  not  to  proceed  with  the 
development  of  the  project  in  whole  or 
in  part.  In  ^bch  event,  any  contribution 
made  by  th^  homebuyer  or  tribe  shall  be 
returned. 

(\]  Mutubl  Help  Contribution.  See 
§  905.420.  I 

(k)  Insuriftnce.  The  homebuyer  is 
responsibl^lfor  payment  of  insurance 
coverage  m  part  of  its  administration 
charge  (se^j  §  905.330(b)). 

§905.415   iaetoctionolMH homebuyer*. 
(a)  Admission  Policies.  In  adopting 
admission  regulations,  in  accordance 
with  §  905.301,  an  IHA  may  establish 
admission  policies  for  MH  projects 
different  fitom  those  for  rental  or 
Turnkey  III  projects  of  the  IHA. 
,    (b)  Abili^  to  Meet  Homebuyer 
Obligations.  A  family  shall  not  be 
selected  far  MH  housing  unless,  in 
addition  td  kneeting  the  income  limits 
and  other  rtquirements  for  admission 
(see  fi  90S.W1),  the  family  is  able  and 
willing  to  meet  all  obUgatiQns  of  an 
MHO  Agreement,  including  the 
obligation!  to  perform  or  provide  the 


required  maintenance,  to  provide  the 
required  MH  Contribv^on  and  its  own 
utilities,  and  to  pay  the  administration 
charge.  A  family  may  be  selected  even  if 
the  administration  charge  alone  would 
exceed  30  percent  of  the  family's 
monthly  adjusted  income,  if  the  family 
can  be  expected  to  pay  the 
administration  charge  and  meet  its  other 
obligations  ^under  the  MHO  Agreement 
(e.g.,  as  demonsb«ted  by  the  family's 
income,  including  per  capita  or  other 
payments  that  are  not  included  in 
payment  calculations,  the  family's  past 
history,  or  the  family's  ability  to 
supplement  its  inqpme  by  providing  its 
own  food,  fuel,  or  other  necessities). 

(c)  MH  Waiting  List.  (1)  Families  who 
wish  to  be  considered  for  selection  for 
MH  housing  shall  apply  specifically  for 
such  housing.  A  family  on  any  other  IHA 
waiting  list,  or  a  tenant  in  a  rental 
project  of  the  IHA,  must  also  submit  an 
application  for  selection  in  order  to  be 
considered  for  an  MH  project:  and 

(2)  The  IHA  shall  maintain  a  waiting 
list,  separate  from  any  other  IHA 
waiting  list,  of  families  that  have 
appUed  for  MH  housing  and  that  have 
been  determined  to  meet  the  admission 
requirements.  The  IHA  shall  maintain 
an  MH  waiting  list  in  accordance  with 
requirements  prescribed  by  HUD. 

(d)  Selection  and  Notification  of 
Homebuyers.  (1)  Selections  of  MH 
homebuyers  shall  be  made  promptly 
from  the  waiting  list  after  HUD  approval 
of  the  project  application. 

(2)  The  IHA  shall  give  families  prompt 
written  notice  of  whether  or  not  they 
have  been  selected.  If  not  selected,  the 
family  must  be  informed  of  the  basis  for 
the  determination  and  of  its  right  to  an 
informal  hearing  by  the  IHA  on  the 
determination,  if  requested.  Such  a 
hearing  should  be  held  within  a 
reasonable  time,  as  specified  in  the 
IHA's  notice  to  the  family. 

(e)  Principal  Residence.  A  condition 
for  selection  as  a  homebuyer  is  that  the 
family  agrees  to  use  the  home  as  their 
principal  residence  during  the  term  of 
the  MHO  Agreement.  The  acquisition  of 
ownership  of  another  home  or  failure  to 
continue  to  use  the  MH  home  as  the 
principal  residence  may  constitute 
grounds  for  termination  of  the  MHO. 

{90S.480    MH  contribution. 

(a)  Amount  and  Form  of  Contribution. 
As  a  condition  of  occupancy,  the  MH 
homebuyer  will  be  required  to  provide 
an  MH  contribution. 

(1)  The  amount  of  the  contribution 
must  be  $1500. 

(2)  The  MH  contribution  may  consist 
of  land,  labor,  materials  or  any 
combination  thereof.  Contributions  in 
the  form  of  land  must  be  owned  in  fee 


simple  by  the  homebuyer  or  must  be 
assigned  or  allotted  to  the  homebuyer 
for  his  or  her  use  before  application  for 
an  MH  unit.  Contributions  of  land 
donated  by  a  tribe  or  by  another  person 
on  behalf  of  the  homebuyer  do  not 
satisfy  the  requirement  for  an  MH 
contribution.  A  homebuyer  may  provide 
cash  to  satisfy  the  MH  contribution 
requirement  where  the  cash  is  used  for 
the  purchase  of  land,  labor  or  materials 
for  the  homebuyer's  home. 

(3)  The  amount  of  credit  for  an  MH 
contribution  in  the  ease  of  land,  labor  or 
materials  shall  be  based  upon  the 
market  value  at  the  time  of  the 
contribution,  but  in  no  case  will  the 
credit  exceed  $1500.  In  the  case  of  labor 
or  materials,  market  value  shall  be 
determined  by  the  contractor  and  the 
IHA.  In  the  case  of  land,  maricet  value 
shall  be  determined  by  appraisal  in 
accordance  with  {  905.250.  The  use  of 
labor  and  materials  as  MH  contributions 
must  be  reflected  by  a  reduction  in  the 
Total  Contract  Price  stated  in  the 
Construction  Contract  and  the  amount 
must  be  approved  by  HUD. 

(b)  Execution  of  Agreements.  Before 
execution  of  the  construction  contract 
for  the  project,  MHO  Agreements  must 
be  signed  for  all  units.  Land  leases  must 
be  signed  and  approved  by  BIA  before 
construction  start.  The  MHO  Agreement 
must  include  the  homebuyer's 
agreement  to  satisfy  the  MH 
contribution  requirement  before 
occupancy  of  the  unit 

(c)  Total  Contribution  to  be  Furnished 
Before  Occupancy.  The  homebuyer 
caimot  occupy  the  unit  until  provision  of 
the  entire  KDi  contribution  to  the  IHA.  If 
the  homebuyer  is  unable  or  unwilling  to 
provide  the  MH  contribution  before 
occupancy  of  the  project,  the  MHO 
Agreement  for  the  homebuyer  shall  be 
terminated,  any  MH  contribution  paid 
by  the  homebuyer  shall  be  refunded  in 
accordance  with  9  905.430,  and  the  IHA 
shall  select  a  substitute  homebuyer  from 
its  waiting  list. 

(d)  MH  Contribution  in  Event  of 
Substitution  of  Homebuyer.  If  an  MHO 
Agreement  is  terminated  and  a 
substitute  homebuyer  is  selected,  the 
amount  of  MH  contribution  to  be 
provided  by  the  substitute  homebuyer 
shall  be  in  accordance  with  paragraph 
(a)  of  this  section.  The  substitute 
homebuyer  may  not  occupy  the  unit 
until  the  complete  MH  contribution  has 
been  made. 

(e)  Disposition  of  Contribution.  If  an 
MHO  Agreement  is  terminated  by  the 
IHA  or  the  homebuyer  before  the  date  of 
occupancy,  the  homebuyer  may  receive 
reimbursement  of  the  value  of  the  MH 
contribution  made  plus  any  other  funds 
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contributed  to  the  equity  account  by  the 
homebuyer. 

§M5.425   Commencwnent  of  ocwipiincy. 

(a)  Notice.  [1]  Upon  acceptance  by  the 
IHA  from  the  contractor  of  the  home  as 
ready  for  occupancy,  the  IHA  shall 
determine  whether  the  homebuyer  has 
met  all  requirements  for  occupancy, 
including  payment  in  full  of  the  MH 
contribution,  and  fnlfilhnent  of 
mandatory  homebuyer  counseling 
requirements.  The  KiA  shall  notify  the 
homebuyer  in  writing  that  the  home  is 
available  for  occupancy  as  of  a  date 
specified  in  the  notice,  which  is  called 
the  date  of  occupancy. 

(2)  If  the  IHA  determines  that  the 
homebuyer  has  not  fully  provided  the 
MH  contribution  or  met  any  of  the  other 
conditions  for  occupancy  by  the  date  of 
occupancy,  the  homebuyer  shall  be  sent 
a  notice  in  writing.  This  notice  must 
specify  the  date  by  which  all 
requirements  must  be  satisfied  and  shall 
advise  the  homebuyer  that  the  MHO 
Agreement  will  be  terminated  and  a 
substitute  homebuyer  selected  for  the 
unit  if  the  requirements  are  not  satisfied. 
(See  §  905.465  and  {  90S.420(d).) 

(b)  Credits  to  MH  Equity  Account 
Promptly  after  the  date  of  occupancy, 
the  IHA  shall  credit  the  amount  of  the 
MH  contribution  to  the  homebuyer's 
equity  account  in  accordance  with 

§  905.450  and  shall  give  the  homebuyer  a 
statement  of  the  amounts  so  credited. 

8905.430    Inspections, rasponslbUity for 
Items  covered  liy  warranty. 

(a)  Inspection  Before  Move-In  and 
Identification  of  Warranties.  (1)  To 
establish  a  record  of  the  condition  of  the 
home  on  the  date  of  occupancy,  an 
inspection  of  the  home  by  the  IHA  and 
the  homebuyer  shall  be  made  as  close 
as  possible  to.  but  not  later  than,  the 
date  of  occupancy.  (The  record  of  this 
-  inspection  shall  be  separate  from  the 
certificate  of  completion  required  by 
S  905.265(f),  but  the  inspections  may.  if 
feasible,  be  combined.)  After  the 
inspection,  the  IHA  inspector  shall  give 
the  homebuyer  a  written  statement, 
signed  by  the  inspector,  of  the  condition 
of  the  home  and  equipment  The 
homebuyer  shall  sign  a  copy  of  the 
statement,  acknowledging  concurrence 
or  stating  objections;  and  any 
differences  shall  be  resolved  by  the 
IHA. 

(2)  On  or  before  commencement  of 
occupancy  of  each  home,  the  IHA  shall 
furnish  the  homebuyer  with  a  list  of 
applicable  contractors',  manufacturers' 
and  suppliers'  warranties,  indicating  the 
items  covered  and  the  periods  of  the 
warranties. 


(b}  In^fections  During  Contractors' 
Warranty  Periods.  Responsibility  for 
Items  Covered  by  Cbntractors ', 
Manufacturers '  or  Suppliers ' 
Warraaties.  In  addition  to  the 
inspection  required  under  paragraph  (a) 
of  Ms  section,  the  IHA  will  inspect  the 
home  regularly  in  accordance  with 
parapaph  (c).  However,  it  shall  be  the 
respcMMibility  <rf  the  homebuyer  during 
the  period  covered  by  {  905.270  and 
subsequently  for  the  duration  of  the 
applicable  warranties,  to  promptly 
inform  the  IHA  in  writing  of  any 
deficiencies  arising  during  the  warranty 
period  (ihcluding  manafacturera'  and 
suppliers'  warranties)  so  that  the  IHA 
may  enforce  any  rights  under  the 
ap^lcabie  warranties.  If  a  homebuyer 
fails  to  furnish  such  a  written  report  in 
time,  and  the  IHA  is  subsequently 
unable  to  obtain  redress  under  the 
warranty,  correction  of  the  deficiency 
shaU  be  the  responsibility  of  the 
homebuyer. 

(c)  Inspection  Upon  Termination  of 
Agreement  If  the  MHO  Agreement  is 
terminated  for  any  reason  after 
commencement  of  occupancy,  the  IHA 
shall  inspect  the  home  after  notifying 
the  homebuyer  of  the  time  for  inspection 
and  shall  give  the  homebuyer  a  written 
statement  of  the  cost  of  any 
maintenance  work  required  to  put  the 
home  in  satisfactory  condition  for  die 
next  occupmit  (see  S  905.465). 

(d)  Homebuyer  Permission  for 
Inspections;  Participation  in 
Inspections.  The  homebuyer  shall  permit 
the  IHA  to  inspect  the  home  at 
reasonable  houra  and  intervals  during 
the  period  of  the  MHO  Agreement  in 
accordance  with  rules  established  by 
the  IHA.  The  homebuyer  shall  be 
notified  of  the  opportunity  to  participate 
in  the  inspection  made  in  accordance 
with  this  section. 


§905^435 
of  home. 


Maintenance,  iitiiraes,  and  use 


(a)  Maintenance — (1)  Homebuyer's 
Responsibility  for  Maintenance.  The 
homebuyer  shall  be  responsible  for 
maintenance  of  the  home,  including  all 
repairs  and  replacements  (including 
those  resulting  from  damage  from  any 
cause).  The  IHA  shall  not  be  obligated 
to  pay  for  or  provide  any  maintenance 
of  the  home  other  than  die  correction  of 
warranty  items  reported  during  the 
applicable  warranty  period. 

(2)  Homebuyer's  Failure  to  Perform 
Maintenance,  (i)  Failure  of  the 
homebuyer  to  perfonnj^intenance 
obligations  constitutes  a  breach  of  the 
MHO  Agreement  In  accordance  with 
i  905.345(d).  die  IHA  performs 
inspections  at  least  ooce  a  year.  Upon  a 
determination  by  the  IHA  that  the 


homebuyer  has  failed  to  perform  its 
maintenance  obligations,  the  IHA  shall 
require  the  hamebu3rer  to  agree  to  a 
specific  plan  of  action  to  cure  the  breach 
and  to  assure  future  compliance.  The 
plan  shall  provide  for  maintenance  work 
to  be  done  within  a  reasonable  time  by 
the  homebuyer,  with  such  use  of  the 
homebuyer's  equity  account  as  may  be 
necessary,  or  to  be  done  by  the  IHA  and 
charged  to  the  homebuyer's  equity 
account.  If  the  homebuyer  fails  to  carry 
out  the  agreed-to  plan,  the  MHO 
Agreement  shall  be  terminated  in 
accordance  with  1 905.465. 

(ii)  If  die  IHA  determines  that  the 
condition  of  the  property  creates  a 
hazard  to  the  life,  health,  or  safety  of  the 
occupants,  or  if  there  is  an  immediate 
risk  of  serious  damage  to  the  property  if 
the  condition  is  not  corrected,  the 
corrective  work  shall  be  done  prompdy 
by  the  IHA  with  such  use  of  the 
homebuyer's  nonroutine  maintenance 
account  as  the  IHA  may  determine  to  be 
necessary,  or  by  the  IHA  with  a  charge 
of  the  cost  to  the  homebuyer's  equity 
account  in  accordance  with  %  90S.450(d). 

(iii)  Any  maintenance  work  performed 
by  the  IHA  shall  be  accounted  for 
through  a  work  order  stating  the  nature 
of  and  charge  for  the  work.  The  IHA 
shall  ^ve  the  homebuyer  copies  of  all 
work  orders  for  the  home. 

(b)  Homebuyer's  Responsibility  for 
Utilities.  The  homebuyer  is  responsible 
for  the  cost  of  furnishing  utilities  for  the 
home.  The  IHA  shall  have  no  obligation 
for  the  utilities.  However,  if  the  IHA 
determines  that  the  homebuyer  is  unable 
to  provide  utilities  for  the  home,  and 
that  this  inability  creates  conditions  that 
are  hazardous  to  Ufe.  health,  or  safety  of 
the  occupants  or  threaten  immediate 
serious  damage  to  the  property,  the  IHA 
may  provide  the  utilities  on  bebnif  of  the 
homebuyer  and  charge  the  homebuyer's 
equity  account  for  the  costs. 
■  (c)  Obligations  With  Respect  to  Home 
and  Other  Persons  and  Property.  The 
homebuyer  shall  agree  to  abide  by  all 
provisions  of  the  MHO  Agreement 
concerning  homebuyer  responsibilities, 
occupancy  and  use  of  the  home. 

(d)  Structural  Changes.  (1)  A 
homebuyer  shall  not  make  any 
structural  changes  in  or  additions  to  the 
home  unless  the  IHA  has  Tirst 
determined  in  writing  that  such  changes 
would  not: 

(i)  Impair  the  value  of  the  home,  the 
surrounding  homes,  or  the  project  as  a 
whole: 

(ii)  Affect  the  use  of  the  home  for 
residoitial  purposes;  or 

(iii)  Violate  HUD  requirements  as  to 
constrection  and  design. 
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(a)  The  IMA  shaO  maintain  an 
operating  reserve  for  the  proiect  in  ah 
amount  sufncient  for  working  capital 
purposes,  f^f  estimated  fiiture 
nonroutine  irbquirementa  for  IHA-owned 
administrat  !Ve  facilities  and  Common 
property,  fc  n  the  payment  of  advance 
premiums  ( oual^  three  years)  for 
inam^nce.  i  ind  for  unanticipated  project 
requiremnn  m  approved  by  HUD.  A 
contribnticMiifor  this  reserve  shall  be 
determined  ^  the  IHA  vdth  the 
approval  oi  mJD  and  included  in  the 
administratipn  charge.  The  amount  of 
this  contribution  shaU  be  increased  or 
decreased  annually  to  reflect  the  needs 
of  the  IHA  Mr  woridng  capital  and  for 
reserves  foy  tanticipated  future 
expenditurM  and  shall  be  included  in 
the  operatiii|  budget  submitted  to  HUD 
for  approvaSl 

(b)  At  the)  ^d  of  each  fiscal  year  or 
other  budget!  period,  the  project 
operating  r^^erve  shall  be: 

(1)  Creditieid  with  the  amount  by  which 
operating  re^ipts  exceed  operating 
expenses  of  he  project  for  the  budget 
period,  or   ! 

(2)  Chatg^  with  the  amount  by  which 
operating  expenses  exceed  operating 
receipts  of  iHe  project  for  the  budget 
period,  to  thi  extent  of  the  balance  in 
the  operatiiu  reserve. 

§905.445 

(a)  Scopei  nrhis  section  authorizes  the 
use  of  operaung  subsidy  for  Mutual 
Help  projecu;  establishes  eligible  costs; 
and  providaa  for  determination  of 
operating  subsidy  on  a  uniform  basis  for 
all  MH  proj^ts.  including  existing 
projects  whieither  or  not  converted  in 
accordancej^ith  S  905.480. 

(b)  Eligibik  Costs.  The  reasonable  cost 
of  an  annual  independent  audit  is  an 
eligible  cos^  for  operating  subsidy. 
Operating  subsidy  may  also  be  paid  to 
cover  pn^iojaed  expenditures  ^iproved 
by  HUD  for|l^e  following  purposes: 

(1)  AdmiiUttratioB  charges  for  vacant 
units  where!  ihe  IHA  submits  evidence  to 
HUD'S  satii^ion  that  it  is  making 
every  reasoDiable  effort  to  fill  the 
vacancies; 


(Affpwosd  by  %m  Oa«  of  Mw^wwit  sod 
Bud^  MMicr  CMA  approval  jwaber  2S77- 
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(2)  CoHection  losses  dne  to  payment 
delinqociidea  of  administration  diaiges 
on  flw  part  of  homebayer  families  wdio 
MHO  Agreeneats  faere  been  terminated 
md  who  have  vacated  the  home,  and 
the  actoal  cost  of  any  maintenance 
(indoding  repairs  and  replacements) 
necessary  to  put  tfie  vacant  home  in  a 
suitable  conAtion  for  a  snbMqoent 
homebayer  femily.  Operating  subsidy 
may  be  made  avaflable  for  these 
purposes  only  after  die  IHA  has 
previously  nved  all  available  homebuyer 
credits,  ^rery  reasonable  effort  shall  be 
made  to  collect  diarges  from  a  vacated 
homeboyer,  including  court  judgments, 
professional  collection  services,  etc.,  as 
appropriate.  Any  coDections  shall  be 
repaid  to  HUD  upon  collection: 

(3)  The  costs  of  HUD-approved 
homebuyer  counseling  program(8]  but 
not  in  duplication  of  homebuyer 
counseling  cost  funded  under  a 
development  cost  budget  (in  accordance 
with  Subpart  B); 

(4)  HUD-approved  costs  for  training  of 
IHA  staff  and  Commissioners; 

(5)  Reimbursement  to  a  homebuyer 
pursuant  to  S  g05.420(e)— but  only  if  no 
other  source  of  funds  is  available; 

(6)  Operating  costs  resulting  from 
other  unusual  circumstances  justifying 
payment  of  operating  subsidy,  if 
approved  in  advance  by  HUD. 

(c)  Ineligible  Coeta.  No  operating 
subsidy  ahall  be  paid  for  utilities, 
maintenance,  or  other  items  for  MAaxh 
the  homebuyer  is  responsible  except,  as 
necessary,  to  put  a  vacant  home  in 
condition  for  a  subsequent  family  as 
provided  ia  para^a^  (bM2)  of  this 
section. 

{905.450    HomslMiyer  accounts. 

(a)  Equity  AccounL  The  IHA  shall 
establish  an  equity  account  for  each 
homebuyer  effective  on  the  date  of 
occupancy.  This  account  represents  a 
homebnyer's  interest  in  funds  that  may 
be  used  to  purchase  the  home  at  the 
option  of  the  homebuyer.  It  does  not 
represoit  any  equitable  interest  in  Ae 
home  itself.  The  IHA  shall  credit  this 
account  with  the  homebuyer's  MH 
contribution. 

(1)  The  IHA  shall  as  provided  in 
S  g05.3ao(aM4).  credit  this  account  with 
the  amamt  by  whidi  each  required 
monthly  payment  exceeds  the 
administration  charge.  In  addition,  the 
IHA  shall  credit  this  account  with  the 
amounts  of  any  periodic  or  occasional 
voluntary  payments  (in  excess  of 
required  mondily  payment)  ttiat  the 
homebayer  may  desire  to  make  to 


acqaire  ownership  of  the  home  within  a 
shorter  period  of  time. 

(2)  Fluids  held  by  the  IHA  fai  the 
equity  accounts  of  all  the  homebuyers  in 
the  project  shall  be  invested  in  HUD- 
approved  investments.  Income  earned 
on  the  investments  of  such  funds  shaQ 
periodically,  but  at  least  annuaUy,  be 
praated  and  credited  to  each 
homebuyer's  equity  accounts  in 
proportion  to  the  amount  in  each  aach 
account  on  the  date  of  proration. 

(3)  If  the  IHA  has  routine  maintenance 
done  in  accordance  with  1 905.435(aM2). 
the  cost  thereolshaU  be  dmiged  to  the 
homebuyer's  equity  account 

(b)  Nonroutine  Maintenance  Account. 
(1)  The  IHA  shaU  established  a 
nonroutine  raaintenanoe  accoont  for 
each  home  effective  on  the  date  of 
occupancy.  The  IHA  shall  credit  this 
account  with  the  amount  determined  to 
be  applicable  to  the  unit  that  is  included 
in  the  home's  monddy  administration 
charge.  The  homebuyer  can  incur 
expenses  for  nonroutine  maintenance  to 
be  dunged  to  this  account  in 
accordance  with  IHA  policy,  ff  the  IHA 
has  nonroutine  maintenance  woric  done 
in  accordance  with  {  905.435(a)(2),  the 
cost  thereof  shall  be  charged  to  the 
home's  nonroutine  maintmance 
account. 

(2)  Funds  held  by  the  IHA  in  the 
nonroutine  maintenance  accounts  of  all 
the  homes  in  the  project  shall  be 
invested  in  HUD-approved  investments. 
Income  earned  on  the  investments  of 
such  fimds  shall  periodically,  but  at 
least  annually,  be  prorated  and  credited 
to  each  home's  nonroutine  maintenance 
account  in  proportion  to  the  amount  in 
each  such  account  on  the  date  of 
proration. 

(c)  Disposition  of  Accounts  Upon 
Acquisition  of  Ownership.  When  the 
homebuyer  exercises  his  or  her  option  to 
purehase  the  home,  the  balances  in  the 
homebuyer's  equity  and  nonroutine 
maintenance  accounts  shall  be  disposed 
of  in  accordance  with  \  905.455(e). 

(d)  Use  of  Accounts;  Nonassignability. 
The  homebayer  shall  have  no  ri^t  to 
receive  or  use  the  funds  in  any  account 
except  as  provided  in  the  MHO 
Agreement,  and  the  homebuyer  shall  not 
without  approval  of  the  IHA  and  HUD, 
assign,  mortgage  or  pledge  any  rights  in 
the  MHO  Agreement  or  to  any  account. 

S905.455   PMiphsiioltiowa. 

(a)  When  Home  May  be  Purchased. 
The  homebuyer  may  exerdse  his  or  here 
option  to  purchase  the  home  on  or  after 
the  date  of  occupancy,  but  only  if  the 
homebayer  has  met  all  oUigations  under 
the  MHO  Agreement 
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(b)  Purchase  Price  and  Purchase  Price 
Schedule.  (1)  The  IHA  shall  detennine 
the  initial  purchase  price  of  a  lu>me  for 
the  homebuyer  who  first  occupies  the 
home,  pursuant  to  an  MHO  Agreement 
as  follows  (unless  the  IHA,  after 
consultation  with  the  homebuyer,  has 
developed  an  alternative  method  of 
apportioning  among  the  homebuyers,  the 
amount  determined  in  Step  1,  and  the 
alternative  method  has  been  a  part  of 
the  HUD-approved  development 
program): 

(i)  Step  1:  From  the  estimated  Total 
Development  Cost  (TDC)  (including  the 
full  amount  for  contingendes  as 
authorized  by  HUD)  of  the  project  as 
shown  in  the  development  cost  budget 
in  effect  at  the  time  of  execution  of  the 
construction  contract,  deduct  the 
amounts,  if  any,  attributable  to: 

(A)  Relocation  costs, 

(B)  Counseling  costs, 

(C)  The  cost  of  any  community, 
administration  or  management  facilities, 
including  the  land,  equipment  and 
furnishings  attributable  to  such  facilities 
as  set  forth  in  the  development  program 
for  the  project,  and 

(D)  The  total  amount  attributable  to 
land  for  the  project.  |  >- 

(ii)5tep  2^  Multiply  the  amount         ' 
determined  in  Step  1  by  a  fiaction  of 
which  the  numerator  is  the  development 
cost  standard  for  the  size  and  type  of 
home  being  constructed  for  the      ' 
homebuyer,  and  the  denominator  is  the 
sum  of  the  unit  development  cost 
standards  for  the  homes  of  various  sizes 
and  types  comprising  the  project 

(iii)  Step  3:  Determine  the  amount 
chargeable  to  development  costs,  if  any, 
for  acquisition  of  the  homesite. 

(iv)  Step  4:  Add  the  amount 
determined  in  Step  3  to  the  amount 
determined  in  Step  2.  The  sum 
determined  under  this  step  shall  be  the 
initial  purchase  price  of  the  home. 

(2)  Purchase  Price  Schedule.  Promptly 
after  execution  of  the  construction 
contract  the  IHA  shall  furnish  to  the 
homebuyer  a  statement  of  the  initial 
purchase  price  of  the  home,  and  a 
purchase  price  schedule  that  will  apply, 
based  on  amortizing  the  balance 
(purchase  price  less  the  MH 
contribution)  over  a  25-year  period  at  an 
interest  rate  prescribed  by  HUD. 

(c)  Initial  Purchase  Price  and 
Purchase  Price  Schedule  for  Subsequent 
Homebuyer.— {\)  Determination  of 
Initial  Purchase  Price.  The  initial 
purchase  price  for  a  subsequent 
homebuyer  shall  be  the  lower  of  the 
current  appraised  value  or  the  current 
replacement  cost  of  the  home,  both  as 
determined  or  approved  by  HUD. 

(2)  Purchase  Price  Schedule.  Each 
subsequent  homebuyer  shall  be 


provided  ¥rith  a  purchase  price  schedule 
showing  die  amovtfiatkHi  diat  will 
apply,  based  on  amortizing  ^  balmce 
over  a  2&-year  period  at  aa  intsfsst  rate 
prescribed  hjr  HUD.  (This  proviskm 
does  not  mean  that  the  ACC  is  thereby 
extended  beyond  its  original  term.) 

(d)  Notice  of  Eligibility  fw  financing. 
The  IHA  shall,  at  the  time  of  each 
examination  or  reexamination  of  the 
family's  earnings  and  other  income, 
determine  among  odier  diings  whedier 
the  homebuyer  is  eligible  for  IHA 
homeownership  financing  under 

{  g05.46a  If  die  IHA  determines  diat  die 
homebuyer  is  eligible,  the  IHA  shall 
notify  the  homebuyer  in  writing  that 
IHA  homeownership  financing  is 
available  to  enable  the  homebuyer  to 
purchase  the  home,  if  the  homebuyer 
chooses  not  to  purchase  the  home  at 
that  time,  all  the  rights  of  a  homebuyer 
shall  continue  (including  the  right  to 
accumulate  credits  in  the  equity 
account)  and  all  oUigations  under  the 
MHO  Agreement  shall  continue 
(indudi^  the  obligations  to  make 
inonthly  payments  based  on  income). 
The  IHA  may  convey  ownership  of  &e 
home  when  die  homebuyer  exercises  the 
'  option  to  purchase  and  has  complied 
widi  all  the  terms  of  the  MHO 
agreement.  The  homebuyer  can  exercise 
the  option  to  purchase  cmly  by  written 
notice  to  the  IHA,  in  which  the 
homebuyer  specifies  the  manner  in 
which  the  purchase  price  and  setdement 
costs  wiS  be  paid. 

(e)  Conveyance  ofHome.—il)  Qjtion 
to  purchase.  The  homebuyer  may 
exndse  the  option  to  purchase  the 
home  when  the  amount  in  the  equity 
account  is  suffident  to  pay  the  balance 
of  the  purchase  price,  or  when  the 
amount  in  the  equity  account  together 
with  any  other  funds  of  the  homebuyer 
of  with  THA  financing  is  sufficient  to  pay 
the  purchase  price. 

(2)  Amounts  to  be  paid.  The  purchase 
price  shall  be  the  amount  shown  on  die 
purchase  price  schedule  for  the  month  in 
which  the  settlement  date  falte. 

(3)  Settlement  Costs.  Setdement  costs 
are  the  costs  incidental  to  acquiring 
ownership^  induding  the  costs  and  fees 
for  credit  report  field  survey,  tide 
examination,  tide  insurance, 
inspections,  attorneys  odier  than  the 
MA'S  attorney,  closing,  recording, 
transfer  taxes,  financing  fees  and 
mortgage  loan  discount  Setdement 

.  costs  shall  be  paid  by  the  homebuyer 
who  may  use  equity  and/or  escrow 
accounts  available  for  the  purchase  in 
accordance  with  paragraph  (e)(4)  of  this 
section. 

(4)  Disposition  of  Equity  Account 
When  the  homebuyer  purchases  the 
home,  t^  Diet  credit  balances  in  die 


homcbuyer's  equity  aceouat  ({  906.450) 
shall  be  ^ipyed-ia  die  following  ordei^ 

(i)  If  die  IHA  finances  purchase  of  die 
home  in  accordance  widi  §  906.400,  first, 
for  the  initial  payment  for  fire  and 
extended  coverage  insurance  on  the 
home  after  conveyance; 

(ii)  For  setdement  costs,  if  the 
homebuyer  so  directs; 

(iii)  For  the  purchase  price;  and 

(iv)  The  balance,  if  any,  for  refimd  to 
the  homebuyer. 

(5)  Disposition  ofNonroutine 
Maintenance  Account  When  the 
homebuyer  purchases  the  home,  the 
balance  in  the  NRMA  shall  be 
transferred  to  the  homebuyer  for  future 
nonroutine  maintenance  expenses. 

(6)  Settlement.  A  home  shall  not  be 
conveyed  until  the  homebuyer  has  met 
all  the  obligations  under  the  MHO 
Agreement  The  setdement  date  shall  be 
mutually  agreed  upon  by  the  parties.  On 
the  setdement  date,  the  homebuyer  shall 
receive  the  documents  necessary  to 
convey  to  the  homebuyer  the  IHA's 
right  tide,  and  interest  in  die  home, 
subject  to  any  applicable  restrictions  or 
covenants  as  expressed  in  such 
documents.  The  required  documents 
shall  be  approved  by  the  attorneys 
representing  the  IHA  and  HUD,  and  by 
the  homebuyer  or  the  homebuyer's 
attorney. 

(7)  IHA  Investment  and  Use  of 
Purchase  Price  Payments.  After 
conveyance,  all  funds  held  or  received 
by  the  IHA  which  are  applied  to 
payment  of  the  purchase  price  of  a  home 
by  a  homebuyer  or  homeowner  shall  be 
held  separate  fitim  other  project  funds, 
and  shall  be  used  for  new  housing 
development  or  development  of  water 
and  sewer  fadlities,  or  modernization  or 
other  capital  costs,  and  shall  be  invested 
in  accordance  with  HUD  requirements. 
Such  funds  include  the  amount  applied 
to  payment  of  the  purchase  price  from 
the  equity  accoimt  any  cash  paid  by  the 
homebuyer  for  application  to  the 
purchase  price  and,  if  the  IHA  finances 
purchase  of  the  home  in  accordance 
with  S  905.4ea  any  portion  of  the 
mortgage  payments  by  the  homeowner 
attributable  to  payment  of  the  debt 
service  (prindpal  and  interest)  on  the 
mortgage. 


S906.460    IHAI 

(a)  Eliffbility.  The  homebuyer  shall  be 
eligible  for  IHA  homeownership 
financing  when  the  IHA  detnmines  that: 

(1)  The  homebuyer  can  pay: 

(i)  The  amount  necessary  for 
setdement  costs:  and 

(ii)  The  initial  payment  for  fire  and 
extended  coverage  insurance  carried  on 
the  home  after  conveyance;  and 
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charge: 

(iv)  Amoiint  necessary  fior  routine  and 
nonroutine  BtaintenanGe  of  the  home: 
and 

(v)  AaM>«tit  necesstty  for  utilities  for 
the  home,  i 

(b)  noai^ry  Note,  Mbifgnge,  and 
MortgcfgeA  nortasatioa  Schadaie.  (1) 
When  THAI.  Kumwuniership  financing  is 
utilized,  thf  bomebuyor  shall  execute 
and  deliver  a  promissofy  note  and 
mortgage.  'Ilie  mortgage  shall  be  a  first 
lien  on  theUnqterty.  shall  be  in  a  form 

1  shaU  secure  performance 
ns  and  conditions  of  the 
note.  The  principal  amount 
ssory  note  shall  be  equal  to 
the  unpatd|t>alance  of  the  purchase  price 
of  the  hom^las  determined  in 
accordant  iwith  {905.455. 

(2)  The  IHA  shaU  furnish  the 
homebuyer  a  mortgage  amortization 
schedule  biised  on  the  amount  of  the 
promissory  |iote.  This  schedule  shall 
provide  for^onthly  reductions  in  and 
complete  amortization  of  the  principal 
amount  of  the  promissory  note,  and 
shall  show  the  level  monthly  debt 
service  amMmt  needed  to  Complete  the 
amortizatira.  The  amortization  period 
shall  commence  on  the  flrst  day  of  the 
month  folldwing  the  date  of  settlement 
and  shall  end  on  the  first  day  after  the 
end  of  25  years.  The  rate  of  interest  shall 
be  determined  by  HUD. 

(c)  Insum^ce.  Fire  and  extended 
coverage  insurance  in  an  amount  and  on 
terms  acceptable  to  HUD  shall  be 
obtained  by  the  IHA.  before  settlement 
and  shall  bel  maintained  until 
terminatioii  i9f  the  obl^ation  under  the 
mortgage.  The  homeowner  shall  make 
payments  to  the  IHA  to  cover  the  cost  of 
the  insurance. 

(d)  Dispooftion  of  Servicing  Fees  and 
Mortgage  O^bt  Service.  The  amount  of 
the  mortga|^  servicing  fees  collected 
from  the  homeowner  under  the 
promissory  tiote  may  be  retained  by  the 
IHA  and  utilized  as  project  operating 
receipts. 


(a)  ThnninailNni  fi^nn  Avodk  in  the 
event  Aeh—abuyMfafls  to  comply 
witti  amr  of  flvobVplkHM  mider  fl» 
MHO  AffonMBt  TO  MA  may 
tewrinate  fee  MHO  Agreement 
flwsnpfeeeniBtaQo  or  wiuUKuding  of 
maienal  inliDnmitiuu  in  applying  for 
adnriasion  or  in  connection  wtdi  any 
subsequent  reexamination  of  income 
and  femily  composition  constitutes  a 
breech  of  the  homebuyer's  obligations 
under  the  MHO  Agreement 
'Termination",  as  used  in  the  MHO 
Agreement  does  not  include  acquisition 
of  ownership  by  die  homebuyer. 

(b)  Notice  of  Termination  of  MHO 
Agreement  by  the  IHA,  Right  of 
Homebuyer  ta  Respond.  Termination  of 
the  MHO  Agreement  by  die  IHA  for  any 
reason  shall  be  by  writteanodce  of 
termination.  Sudi  nodce  shaD  be  in 
compKance  with  the  terms  of  the  MHO 
Agreement  airiL  in  all  cases,  shall  afford 
a  fair  and  reasonable  opportunity  to 
have  the  homebuyer's  response  heard 
and  considered  by  die  IHA.  Such 
procedures  shall  con^ly  with  the  bdian 
Civil  Ri^its  Act  if  applicable,  and  ^all 
incorporate  all  the  steps  and  provisions 
needed  to  comply  with  state,  local,  or 
tribal  law.  with  die  least  possible  delay. 
(See  §  905340.) 

(c)  Termination  of  MHO  Agreement 
by  Homebuyer.  The  homebuyer  may 
terminate  the  MHO  Agreement  by  giving 
the  IHA  written  notice  in  accordance 
with  the  Agreement  If  die  homebuyer 
vacates  the  home  without  nodce  to  the 
IHA.  the  homebuyer  riiall  remain 
subiect  to  the  oblations  <rf  die  MHO 
Agreement  incluifing  the  obligadon  to 
make  mondily  payments,  undl  the  IHA 
terminates  th«  KfiK)  Agreement  in 
writing.  Notice  of  the  termination  shall 
be  cranmunicated  by  die  OiA  to  the 
homebuyer  to  the  extent  feasible  and 
the  termination  shall  be  effective  on  the 
date  stated  in  the  notice. 

(d)  Disposition  ofNRMA  Upon 
TermiiHition  of  the  MHO  Agreement  If 
the  MHO  Agreement  is  terminated,  the 
balance  in  the  home's  NRMA  shall  be 
disposed  of  as  follows: 

(1)  The  nonroutine  maintenance 
account  shall  be  charged  with  any 
nonroutine  mamtenance  and 
replacement  cost  incuired  by  the  IHA  to 
put  the  home  in  satisfactory  conditicm 
for  the  next  occupant 

(2)  The  balance  shall  remain  in  the 
account  for  use  by  the  subsequent 
homebuyer. 

(e)  Disposition  of  Equity  Account 
Upon  Termination.  If  die  l^fHO 
agreement  is  terminated,  the  balance  in 
the  home's  equity  account  diall  be 
disposed  of  as  follows: 


(1)  The  equity  account  diall  be 


(i)  Hie  costs  of  any  routine 
maintenance  to  put  the  unit  in 
sadsfoctoiy  condition: 

(ii)  Any  amounts  the  homebuyer  owes 
the  IHA  indiiding  required  monthly 
payments:  and 

(iii)  The  required  mondily  payment  for 
the  period  the  home  is  vacant  not  to 
exceed  30  days  from  the  date  of  receipt 
of  the  notice  of  termination,  or.  if  the 
homebuyer  vacates  the  home  without 
notice  to  the  IHA,  for  die  period  ending 
with  the  effisctive  date  of  termination  by 
die  IHA. 

(2)  If.  after  making  the  charges  in 
accordance  with  paragraph  (eMl)  of  this 
section,  theie  is  a  debit  balance  in  the 
equity  account  the  homebuyer  shaD  be 
required  to  pay  the  IHA  die  amount  of 
the  debit  balance. 

(3)  It  after  making  die  charges  in 
accordance  widi  paragraphs  (e)  (1)  and 
(2)  of  diia  section,  there  is  a  credit 
balance  in  the  equity  account  the 
aaiount  contributed  by  the  homebuyer 
shall  be  refunded. 

(f)  Settlement  Upon  Termination.— {\] 
Timp  for  Settlement  Setdement  with  die 
homebuyer  following  a  termination  riiall 
be  made  as  prompdy  as  possible  after 
all  charges  provided  in  paragraph  (d)  of 
this  section  have  been  determined  and 
die  IHA  has  given  the  homebuyer  a 
statement  of  such  charges.  Hie 
homebuyer  may  obtain  setdement 
before  determination  of  the  actual  cost 
of  any  maintenance  required  to  put  the 
home  in  satisfactory  condition  for  the 
next  occupant  if  the  homebuyer  is 
willing  to  accept  the  IHA's  estimate  of 
the  amount  of  such  cost,  fai  such  cases, 
the  amounts  to  be  diarged  for 
maintenance  shall  be  based  on  the 
IHA's  estimate  oi  the  cost  thereof. 

(2)  Disposition  of  Personal  Property. 
Upon  termination,  the  IHA  may  dispose 
of  any  item  of  personal  property 
abandoned  by  the  homebuyer  in  the 
home,  in  a  lawful  manner  deemed 
suitable  by  the  IHA.  Proceeds,  if  any, 
after  such  disposition,  jnay  be  applied  to 
the  payment  of  amounts  owed  by  the 
homebuyer  to  the  IHA. 

(g)  Responsibility  of  IHA  to 
Terminate. — (1]  The  IHA  is  responsible 
for  taking  appropriate  action  with 
respect  to  any  noncompliance  with  the 
MHO  agreement  by  the  homebuyer.  In 
cases  of  noncompliance  that  are  not 
corrected  as  provided  fbrdier  in  this 
paragraph,  it  is  die  responsibility  of  the 
IHA  to  terminate  the  MHO  agreement  in 
accordance  with  the  provisions  of  this 
section  and  to  institute  eviction 
proceedings  against  the  occupant 
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(2)  As  promptly  as  possible  after  a 
noncompliance  comes  to  the  attention  of 
the  IHA,  the  IHA  shall  discuss  the 
matter  with  the  homebuyer  and  give  the 
homebuyer  an  opportunity  to  identify 
any  extenuating  circumstances  or 
complaints  which  may  exist.  A  plan  of 
action  may  be  agreed  upon  that  will 
specify  how  the  homebuyer  will  come 
into  compliance,  as  well  as  any  actions 
by  the  IHA  that  may  be  appropriate. 
This  plan  shall  be  in  writing  and  signed 
by  both  parties. 

(3)  CompUance  with  the  plan  shall  be 
checked  by  the  IHA  not  later  than  30 
days  from  the  date  thereof.  In  the  event 
of  refusal  by  the  homebuyer  to  agree  to 
such  a  plan  or  failure  by  the  homebuyer 
to  comply  with  the  plan,  the  IHA  shall 
issue  a  notice  of  tennination  of  the 
MHO  agreement  and  evict  the 
homebuyer  in  accordance  with  the 
provisions  of  this  section  on  the  basis  of 
the  noncompliance  with  the  MHO 
agreement. 

(4)  A  record  of  meetings  with  the 
homebuyer,  written  plans  of  action 
agreed  upon  and  all  other  related  steps 
taken  in  accordance  with  paragraph  (f) 
shall  be  maintained  by  the  IHA  for 
inspection  by  HUD. 

990S.470    SuGGMaion upon dMth, mental 
ineapMity  or  atandonrnwit 

(a)  Definition  of  "Event "  "Event" 
means  the  death  of,  or  mental  incapacity 
of  or  abandonment  of  the  home  by,  all  of 
the  persons  who  have  executed  the 
MHO  agreement  as  homebuyers. 

(b)  Designation  of  Successor  by 
Homebuyer.  A  homebuyer  may 
designate  as  a  successor  only  a  person 
who,  at  the  time  of  the  designation,  is  a 
member  of  the  homebuyer's  family  and 
is  an  authorized  occupant  of  the  home  in 
accordance  with  the  MHO  agreement,  or 
if  the  designation  is  made  before 
completion  of  the  home,  is  a  member  of 
the  homebuyer's  family  and  is  scheduled 
to  be  an  occupant  when  the  home  is 
completed.  The  designation  shall  be 
made  at  the  time  of  execution  of  the 
MHO  agreement  and  the  homebuyer 
may,  at  any  subsequent  time,  change  the 
designation  by  written  notice  to  the 
IHA.  and  designate  another  successor 
who  meets  the  qualifications  of  this 
paragraph.  The  designated  successor 
shall  be  entitled  to  succeed  only  if.  at 
the  time  of  the  "event",  he  or  she  meets 
the  conditions  stated  in  paragraph  (c)  of 
this  section. 

(c)  Succession  by  Persons  Designated 
by  Homebuyer.  Upon  occurrence  of  an 
"event",  the  person  designated  as  the 
successor  shall  succeed  to  the  former 
homebuyer's  rights  and  responsibilities 
under  the  MHO  agreement  if  the 


designated  successor  meets  the 
followiog  conditions 

tl)  At  the  time  of  the  event  (i)  the 
successor  is  a  member  of  the 
homebuyer's  family  who  is  entitled  to 
live  in  the  home  pursuant  to  the  IHA's 
written  approval  and  (ii)  in  the  case  of 
an  event  occurring  after  commencement 
of  occupancy  by  ibe  homebuyer,  the 
succesror  is  living  in  the  home; 

(2)  The  successor  is  willing  and  able 
to  pay  the  administration  charge  and  to 
perform  the  obligations  of  a  homebuyer 
under  an  MHO  agreement;  and 

(3)  The  successor  executes  an 
assumption  of  the  former  homebuyer's 
obligations  under  die  MHO  agreement. 

(d)  Designation  of  Successor  by  IHA. 
If  at  the  time  of  the  event  there  is  no 
successor  designated  by  the  homebuyer, 
or  if  any  of  the  conditions  in  paragraph 
(c)  of  this  section  are  not  met  by  the 
designated  successor,  the  IHA  may 
designate  as  successor  any  family 
member  who  meets  all  of  the  conditions 
of  paragraph  (c)  of  this  section. 

(ej  Occupancy  by  Appointed 
Guardian.  If  at  the  time  of  the  event 
there  is  no  qualified  successor 
desi^ated  by  the  homebuyer  or  by  the 
IHA  in  accordance  with  the  foregoing 
paragraphs  of  this  section,  and  a  minor 
child  or  children  of  the  homebuyer  are 
living  in-the  home,  the  IHA  may,  in 
order  to  protect  their  continued 
occupancy  and  opportunity  for  acquiring 
ownership  of  the  home,  approve  as 
occupant  of  the  home  an  appropriate 
adult  who  has  been  appointed  legal 
guardian  of  the  diildren  with  a  duty  to 
perform  the  obligations  of  the  MHO 
agreement  in  their  interest  and  behalf. 

(f)  Succession  and  Occupancy  on 
Trust  Land.  In  the  case  of  a  home  on 
trust  land  subject  to  restrictions  on 
alienation  under  Federal  or  state  law 
(including  Federal  trust  or  resMcted 
land  and  land  subject  to  trust  or 
restriction  under  state  law),  a  person 
who  is  prohibited  by  law  from 
succeeding  to  the  IHA's  interest  on  such 
land  may,  nevertheless,  continue  m 
occupancy  with  all  the  rights, 
obligations  and  benefits  of  the  MHO 
agreement,  modified  to  conform  to  these 
restrictions  on  succession  to  the  land. 

[g)  Termination  in  Absence  of 
Qualified  Successor.  If  there  is  no 
qualified  successor  in  accordance  with 
the  IHA's  approved  policy,  the  IHA  shall 
terminate  the  MHO  agreement  and 
select  a  subsequent  homebuyer  to 
occupy  the  unit  under  a  new  MHO 
agreement.  If  a  new  homebuyer  is 
unavailable  or  if  the  home  cannot 
continue  to  be  used  for  lower  income 
housing  in  accordance  with  the  Mutual 
Help  program,  the  IHA  may  submit  an 
application  to  HUD  to  approve  a 


dispositicm  of  the  home,  in  accordance 
with  Subpart  K.  In  the  case  of  homes  on 
trust  land,  resale  to  the  original  lessor 
may  be  in  the  best  interests  of  the  IHA 
and  the  Government  and  may  justify  a 
negotiated  sale  of  the  home. 

S90S.475    mscsMsnsoue. 

(a)  Annual  Statement  to  Homebuyer. 
The  IHA  shall  provide  an  annual 
statement  to  the  homebuyer  that  sets 
forth  the  amount  in  the  homebuyer 
equity  account  and  nonroutine 
maintenance  account  at  the  end  of  each 
IHA  fiscal  year.  The  statement  shall 
also  set  forth  the  remaining  balance  of 
the  purchase  price. 

(b)  Insurance  Before  Transfer  of 
Ownership,  Repair  or  Rebuilding.— {1) 
Insurance.  The  IHA  shall  cany  all 
insurance  prescribed  by  HUD,  including 
fire  and  extended  coverage  insurance 
upon  the  home. 

(2)  Repair  or  Rebuilding.  In  the  event 
the  home  is  damaged  or  destroyed  by 
fire  or  other  casualty,  the  IHA  shall 
consult  with  the  homebuyers  as  to 
whether  the  home  shall  be  repaired  or 
rebuilt.  The  IHA  shall  use  the  insurance 
proceeds  to  have  the  home  repaired  or 
rebuilt  unless  there  is  good  reason  for 
not  doing  so.  In  the  event  the  IHA 
determines  that  there  is  good  reason 
why  the  home  should  not  be  repaired  or 
rebuilt  and  the  homebuyer  disagrees,  the 
matter  shall  be  submitted  to  HUD  for 
final  determination.  If  the  final 
determination  is  that  the  home  should 
not  be  repaired  or  rebuilt  the  IHA  shall 
terminate  the  MHO  Agreement,  and  the 
homebuyer's  obligation  to  make 
required  monthly  payments  shall  be 
deemed  to  have  terminated  as  of  the 
date  of  the  damage  or  destruction. 

(3)  Suspension  of  Payments.  In  the 
event  of  termination  of  a  MHO 
Agreement  because  of  damage  or 
destruction  of  the  home,  or  if  the  home 
must  be  vacated  during  the  repair 
period,  the  IHA  will  use  its  best  efforts 
to  assist  in  relocating  the  homebuyer.  If 
the  home  must  be  vacated  during  the 
repair  period,  required  monthly 
payments  shall  bie  suspended  during  the 
vacancy  period. 

(c)  Notices.  Any  notices  by  the  IHA  to 
the  homebuyer  required  under  the  MHO 
Agreement  or  by  law  shall  be  delivered 
in  writing  to  the  homebuyer  personally 
or  to  any  adult  member  of  the 
homebuyer's  family  residing  in  the 
home,  or  shall  be  sent  by  certified  mail, 
return  receipt  requested,  properly 
addressed,  postage  prepaid.  Notice  to 
the  IHA  shall  be  in  writing  and  either 
delivered  to  an  IHA  employee  at  the 
office  of  the  IHA.  or  sent  to  the  IHA  by 
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certified  mail,  return  receipt  requested, 
properly  ad^ssed,  postage  prepaid, 
(d)  Counming  of  Homebuyars.  The 
IHA  shall  p^vide  counseling  to      . 
homebuyerd  ^o  develop  a  full 
understandjhig  by  homebuyers  of  their 
responsibilities  as  participants  in  the 
MH  project.;  ^ch  homebuyer  shall  be 
required  to  perticipate  in  all  official 
counseling  activities,  and  failure  without 
good  cause  it  participate  in  the 
program,  sh^l  constitute  a  breach  of  the 
MHO  Agreement 


§905.480 


of  existing  mutual 


(a)  For  dXL  MH  projects  with  ACXs 
executed  on  br  before  the  effective  date 
of  this  regulakion,  the  IHA  may  convert 
the  project  Do  be  consistent  with  this 
regulation,  first  the  IHA  shall  obtain 
consent  of  m  the  homebuyers  in  the 
project  (con^nt  to  be  shown  by  signing 
of  new  MHO  Agreement,  including 
program  re>Mions  set  forth  in  this 
regulation).  Second,  the  IHA  shaU  obtain 
HUD  approval.  Third,  the  IHA  shall 
establish  the. required  homebuyer 
accounts: 

(1)  NRMA-i  A  new  account  to  cover 
the  costs  of  bonroutine  maintenance 
during  the  period  of  the  ACC 

(2)  Equity  Account  The  Homebuyer's 
MEPA.  VEPA.  and  refundable  and 
nonrefundable  reserves  shall  be 
consolidatedjinto  the  new  equity 
account.      ' 

(b)  Applicability  of  Regulations.  After 
conversion,  all  regulations  set  forth 
herein  will  apply  to  the  project  and  the 
homebuyer«|.lProjects  that  have  not  been 
converted  will  continue  to  operate  under 
existing  contracts  and  HUD  regulations 
and  procedures  applicable  omdie  date 
of  the  contracts. 

§905.485   Ctevoraion  Of  rental  proieets  to 

the  MH  progiUm. 

(a)  AppIiadbHity,  An  IHA  may  apply 
to  HUD  for  approval  to  convert  any  or 
all  of  the  unlfs  in  an  existing  rental 
project  to  thja  MH  program. 

(b)  Mininwn  Requirements.  (1)  In 
order  to  be  ejigible  for  convereion.  the 
units  must  faU  single  family  detached 
homes,  have  individually  metered 
utilities,  and  be  in  decent,  safe  and 
sanitary  condition.  The  project(s)  which 
possess  the  proposed  conversion  units 
must  have  reteived  an  approved  actual 
developmenjticost  certificate. 

(2)  Tenan^  or  other  applicants  to  be 
homebuyers  of  the  proposed  conversion 
units  must  diialify  for  the  program  under 
§  905.415(b)]  The  entire  MH  contribution 
required  of  Ilie  homebuyer  must  be 
made  before  Uie  rental  unit  occupied  by 
a  tenant  cat|  be  converted  to  the  MH 
Program. 


(c)  Application  Process.  The  IHA's 
application  must  be  in  the  form  required 
by  HUD,  including  all  necessary 
documentation.  T^e  HUD  office  shall 
review  the  application  for  legal 
sufficiency;  Tribal  acceptance; 
demonstration  of  family  interest; 
evidence  units  are  habitable,  safe  and 
sanitary;  family  qualifications  as 
discussed  in  paragraph  (b)(2)  of  this 
section;  and  financial  feasibility.  Where 
not  all  units  in  a  project  are  proposed 
for  conversion,  the  IHA's  ability  to 
operate  the  remaining  rental  units  may 
not  be  adversely  affected. 

Subpart  E— Turnkey  III  Program 

§905.501    Inlroductloii* 

(a)  Purpose.  This  subpart  sets  forth 
the  essential  elements  of  the  HUD 
Homeownership  Opportunities  Program 
for  lower  income  families  (Turnkey  III). 
IHAs  and  families  in  Turnkey  III  units 
are  encouraged  to  pursue 
homeownership  through  (1)  transfer  to 
the  Mutual  Help  Program  for  those 
families  that  are  in  compliance  with 
their  Homeownership  Agreements;  (2) 
purchase  of  Turnkey  III  units  by  those 
families,  if  they  are  financially  able  to 
do  so;  or  (3)  continuation  in  the  Turnkey 
ni  Program,  ff  homeownership  is  not 
financially  or  practicably  feasible, 
however,  a  family  shall  be  transferred  to 
the  conventional  rental  program.  IHAs 
are  encouraged  to  consider  the 
conversion  of  Turnkey  III  units  to  some 
other  form  of  operation  where 
compUance  with  the  requirements  of  the 
Turnkey  III  Program  has  become 
infeasible. 

(b)  Applicability.  This  subpart  is 
applicable  to  the  operation  of  all 
Turnkey  ID  Projects  operated  by  IHAs. 

(c)  Program  Framework.  (1)  All 
Turnkey  III  projects  shall  be  operated  in 
accordance  with  an  executed  Annual 
Contributions  Contract  (ACC),  which 
includes  the  "Special  Provisions  for 
Turnkey  III  Homeownership 
Opportunity  Project"  and  Homebuyer 
Ownership  Opportimity  Agreements 
between  the  IHA  and  the  Homebuyer. 

(2)  A  Turnkey  III  Project  may  only 
include  units  that  are  to  be  operated  as 
such  under  Homebuyer  Ownership 
Opportunity  Agreements,  including  units 
occupied  temporarily  by  former 
homebuyers  who,  as  a  result  of  losing 
homeownership  potential,  have  been 
converted  to  rental  status  in  place 
pending  the  availability  of  a  suitable 
rental  unit.  U  for  any  reason  it  is 
determined  that  certain  units  should  be 
converted  to  operation  as  conventional 
rental  uiiilb.  Mutual  Help  units,  or  some 
other  form  of  operation,  such  units  must 
be  made  a  part  of  a  conventional  rental 


project.  Mutual  Help  project  or  such 
other  project.  However,  when  a 
homebuyer  is  converted  to  rental  status 
while  remaining  in  the  same  unit, 
pending  availability  of  a  satisfactory 
rental  unit,  the  unit  remains  under  the 
Tiunkey  ID  project. 

(d)  Contracts.  Agreements,  Other 
Documents.  All  contracts,  agreements 
and  other  documents  referred  to  in  this 
subpart  must  be  in  a  form  approved  by 
HUD  and  no  changes  of  any  kind  may 
be  made  without  the  written  approval  of 
HUD.  Contracts,  agreements  and  other 
documents  include  but  are  not  limited 
to: 

(1)  The  Annual  Contributions  Contract 
(ACC),  including  the  Special  Provisions 
for  Turnkey  ID  nt}jects; 

(2)  The  Homebuyer  Ownership 
Opportunity  Agreement  (Turnkey  III 
Agreement); 

(3)  Certification  of  Homebuyer  Status; 

(4)  Promissory  Note  for  Payment  Upon 
Resale  by  Homebuyer  at  Profit; 

(5)  Articles  of  Incorporation  and  By- 
Laws  of  Homebuyer  Association;  and 

(6)  Recognition  Agreement  Between 
Indian  Housing  Authority  and 
Homebuyw  Association. 

§905J03    Conversion  Of  Turnkey  III  unHa 
and  transfer  of  occuponts. 

(a)  General.  Turnkey  III  Project  units 
may  be  converted  to  operation  under  the 
Mutual  Help  Homeownership  Program 
or  the  Rental  Program  and  the  occupants 
of  such  units  may  be  transferred  to  such 
other  form  of  occupancy,  subject  to  the 
requirements  set  forth  in  this  section.  In 
most  cases,  the  conversion  of  Turnkey 
III  units  and  the  transfer  of  Turnkey  III 
Homebuyers  will  require  waiver  of  HUD 
regulations;  accordingly,  approval  by  the 
Assistant  Secretary  for  IHiblic  and 
Indian  Housing  is  required.  This  section 
is  not  applicable  to  the  transfer  of 
Turnkey  III  Homebuyers  who  are  in 
breach  or  default  of  their  Turnkey  ID 
Agreement;  such  cases  are  to  be 
governed  by  the  terms  of  the  particular 
TurtOcey  III  Agreement. 

(b)  Conversion  of  Turnkey  III  Units. — 
(1)  General  Requirements  Applicable  to 
All  Conversions,  (i)  The  conversion 
must  be  supported  by  the  Board  of 
Commissioners  and  the  governing  body 
of  the  Tribe; 

(ii)  The  conversion  must  be  justified 
by  good  cause; 

(iii)  The  conversion  must  identify 
specific  projects  and/or  units: 

(iv)  The  iHt)ject  must  be  in  habitable, 
safe  and  sanitary  condition; 

(v)  In  cases  where  only  a  portion  of 
the  project  is  to  be  converted,  the 
operation  of  the  remaining  units  must  be 
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"rinancu%  feaaiUe"  (so  as  not  to 
require  additioBal  opmtiiig  sabaidy); 

(vi)  The  ACC  Bwt  be  Mnemied  to 
identify  the  aunber  of  anita  converted 
and  placed  ander  ■onw  other  form  of 
AGC;aiid 

(vii)  The  project  must  have  an 
approved  Actual  Total  Oevdopment 
Cost  Certificate  (AOCC). 

(2)  Special  Requiremeats  for 
Conversion  to  Mutual  Help  Program, — 
(i)  Units  must  be  single  £aaiily  detached 
units: 

(ii)  Units  nuist  have  individually 
metered  utility  and  water  facilities; 

(lii)  The  project  may  not  be  fhianced 
with  bonds; 

(iv)  The  onits  most  be  placed  under  a 
Mcrttia!  Heh»  ACQ;  and 

(v)  Eligible  homebuyers  must  be  able 
to  execBle  the  Mutual  Help  Agreement 
and  provide  the  Mutual  Help 
contribution. 

(c)  Transfer  of  Occupants  Froia 
Turnkey  UI  Units  to  Converted  Units.— 
(1)  General  Reqaireatents  Af^licoble  to 
AH  Tranters,  (i)  Turnkey  III 
Homebuyers  must  be  in  compliance  with 
their  Turnkey  in  Agreement: 

(ii)  Homebuyers  should  be  advised  of 
the  effects  of  conversion  of  the  units, 
termination  of  their  Turnkey  in 
Ag^eenienla,  and  their  transfer  to 
another  form  of  occupancy  (including 
but  not  limited  to  thdr  ri^ts  to  eventual 
homeownership.  monthly  payment,  etc); 
and 

(iii)  Turnkey  III  Agreements  musfbe 
termfaiated  in  accordance  with  the  terms 
of  that  agreement  before  execution  of  a 
new  occupancy  agreement 

(ZI  Special  Requirements  for  Transfer 
to  Mutual  Help  ftogmm.— (i)  Potential 
Mutual  Help  homebuyers  must  be  able 
to  satisfy  aU  the  requirements  of  the 
Mutual  Help  Program  and  be  capable  of 
assuming  the  responsibilities  of 
homeownership  before  transfer,  and 

(ii)  Potential  homebiiyers  must 
provide  the  Mutual  Help  contribution 
upon  execution  of  the  Mutual  Help 
Agreement. 

(3)  Special  Requirements  for  Transfer 
to  Rental  Program.— {}\  In  the  event  that 
the  homeboyer  no  longer  has 
homeownership  potential  due  to 
insuffident  fatcome  to  pay  tiie  required 
montlily  payment  without  operating 
subsidy  or  is  otherwise  in 
noncompliance  with  its  Homeownership 
Agreement,  tfie  IHA  rimD  mvestigate  the 
circumstances  and  provide  such  * 
assistance  as  may  be  feasible  in  order  to 
help  the  famUy  overoeme  the  deficiency 
as  pranptty  as  possible.  A 
determination  ii  whether  the  bmtty 
must  transfer  to  a  rental  program  ahaU 
be  madeno  later  Asm  80  days  from  the 
date  oC  the  iaitial  inveatJgatiosK  and 


(U)  tf  dM  detennination  of  the  IHA  is 
flat  the  heaMbuyer  aheaid  be 
transfierfed  to  a  saifable  aadt  in  an  IHA 
rental  praleol.  tte  IHA  sbaU  give  the 
homebuyar  wrtttea  aotioe  of  the  IHA 
determinatloaof  tl»  loas  of 
homeownarriiip  polantlal  and  of  the 
IHA's  grievaBoe  pracedores.  If  dw 
homebuyar^s  OBRant  iinit  ia  convnied  to 
the  rental  pragnm.  tfie  iandly  nay 
remain  ia  tte  uait  H  a  rental  unit  of 
approfiriate  siaa  is  available,  the  tanfly 
will  be  nottfiad  of  a  tmsfisr  to  that  unit 
If  no  odier  unit  it  titon  available  and  the 
homebujrer's  currwt  unit  is  net  to  be 
converted  to  rental  the  family  will  be 
notified  that  it  may  lemain  hi  place  until 
an  q)propriate  rental  unit  beoomea 
available  (hi  which  case  the  unit 
remains  under  the  Turnkey  m  project). 
Otherwise,  the  notice  shall  state  that  the 
transfer  shall  occur  as  soon  as  a  suitable 
rental  linit  i&  available  for  occupancy, 
but  no  earlier  than  30  days  from  the  date 
of  the  notice.  The  notice  shall  also  state 
that  if  the  homebuyer  should  refuse  to 
move  under  such  circumstances,  the 
family  may  be  required  to  vacate  the 
homebuyer  unit.  wiAout  fiirflier  notice. 
The  notice  shall  include  a  statement  that 
the  homebuyer  may  respond  to  the  IHA 
in  writing  or  in  person,  within  a 
specified  reasonable  time,  regarding  the 
reason  for  the  determination  and  offer  of 
transfer,  and  that  in  such  re^xuue  he  or 
she  may  be  rniresented  or  accompanied 
by  a  person  of  his  or  her  dioice. 

(d)  Requirements  for  submission  to 
HUD.  IHA  requests  for  conversion  and 
transfer  must: 

(1)  Be  bi  writing  fo  the  Assistant 
Secretary  and  must  cont^n  the 
recommendation  of  the  HUD  Regional 
Administrator: 

(Z)  Identify  the  project  type,  number  of 
total  project  units,  and  number  of  units 
sou^t  to  be  converted: 

(3)  Identify  die  number  of  Turnkey  in 
occupants  Aat  desire  conversion  of  the 
unit  they  occupy  and  transfer  to  another 
form  of  occupancy:  and 

(4)  Inchide  sufficient  evidence  to 
support  aU  die  general  and/or  special 
requirements  applicable  to  the  particular 
conversion  or  transfer  as  set  forth  in  this 
section  and  in  other  HUD  requiremei^. 

fMSJM  Selaetlaii el Tumhey  in 
noaMbuyera. 

[a)  Athniuion  policies.  In  adopting 
admlasion  legulatioBS.  to  accordance 
with  S  SOSJOl.  an  MA  BMy  eotobHsh 
admiaaleti  pohdea  for  Tku^ny  ID 
projects  diffcrant  from  thoee  for  rental 
or  Motaal  Hdp  protects  of  dw  IHA. 

(b)  Potsittiatfiit  homeomnmship.  A 
fandiy  shall  not  be  selected  for  Turnkey 
10  hoaetag  nnlaaa.  in  addition  to  meettng 
the  faicoaw  linlts  and  odMT 


reqairenents  for  adasission  (see 
^  S  906.301): 

(1)  The  famSy  has  an  faicome 
sufficient  to  coterthe  EI9A.  NRMR. 
and  the  estimated  cost  of  utilities  with 
its  required  mondrfy  payment  (see 

1 90S.315): 

(2)  The  family  is  able  and  willing  to 
meet  all  obtigBtfons  under  the 

I  luuiebuyei  Ownership  Opportunify 
Agreement  and 

(3)  The  farady  has  at  least  one 
member  who  is  gainfuUy  employed,  or 
who  has  an  establisbed  source  of 
continuing  income. 

(c)  Tarvkey  HI  waiting  list 

(1)  Families  who  wiah  to  be 
considerad  for  sewctton  for  Turnkey  in 
housing  shall  s|>ply  specifically  for  such 
housing.  A  family  on  any  odier  IHA 
waiting  list,  or  a  tenant  in  a  rental 
project  of  the  IHA.  must  also  submit  an 
application  in  order  to  be  considered  for 
a  Turnkey  m  ftojecL  The  fihi^  of  an 
application  for  Turnkey  UI  hoaaing  by  a 
family  thatis  an  applknat  far  or 
occupant  of  Mutual  Help  or  natal 
housing  shall  in  no  way  affect  its  status 
with  ragaid  to  the  other  programs:  and 

(2)  The  IHA  ahall  asaiataia  a  waiting 
list,  separate  from  ntjf  other  IHA 
waitiM  list,  of  families  diat  have 
applied  far  Tumk^  m  houaiag  and  diet 
have  been  deliiimiiaid  tomeet  the 
admission  requiraments.  The  OiA  shall 
mtuntain  a  Turnkey  in  waiting  liat 
based  on  date  of  appUcatioa,  suitable 
type  or  sixe  of  unit,  and  factors  affecting 
prefBraace  or  priority  established  by  the 
IHA'sMgulattoiM. 

(d)  SefacCNMi  and  notiftcation  of 
heaiebayan.  (iXi)  Hoawbayers  shaU  be 
selected  tnm  daiae  fsaBiliea  determfaied 
to  have  potential  for  homeownershy. 
Such  selection  shall  be  made  in 
seqoenoe  from  the  waiting  list 
established  in  accordance  with  diis 
section,  proivided  that  parMraph 
(d)(l)(U)  of  dds  sectton  is  (Aaenred. 

(u)  An  average  BHMnily  payment  for 
the  project  (indiMBBg  considwation  of 
the  availabdify  of  operating  subsidy) 
must  be  achieved  wdiidi  te  at  least  10 
percent  more  thaoi  die  breakeven 
amount  for  die  pra|ect  TUe  standard 
must  be  met  tat  the  ffllfaig  of  vacancies  at 
an  timesdming  die  life  of  the  project  If 
an  api^cant  has  potential  for 
honeownerri^p  biit  hae  a  required 
monthly  payment  that  woirid  be  lees 
than  the  breakeven  amount  for  the 
stdtaMe  siie  and  type  of  unit  audi 
appHcmt  Buy  be  sriectad  as  a 
bomebuyei.  provided  diet  the  combined 
incomes  of  ^H  aneded  homebuyers 
shall  reaait  in  the  raquhed  average 
moodily  peyment  orif  af  least  10  percent 
more  than  the  breakeven  amount  for  die 


project.  SiK^  an  average  monthly 
payment  m  the  project  may  be 
achieved  pjr  selecting  other  lower 
income  faoaliea  who  can  afford  to  make 
required  monthly  payments 
substantially  above  the  breakeven 
amounts  fpt  their  suitable  sizes  and 
types  of  uQJts. 

(2)  The  applicant  for  admission  must 
agree  to  patticipate  and  cooperate  fully 
in  the  IHAJf  counseling  and  training  for 
homeown^^ship.  Faflure  to  participate 
as  agreed  ^ay  result  in  the  family  not 
being  sele^  jed  or  retained  as  a 
horaebuyej'; 

(3)(i)  Onbe  a  sufRdent  number  of 
applicants  I  l^ave  been  selected  to  assure 
that  the  prbKnsions  of  paragraph  (d](l)(ii) 
of  this  section  are  met,  each  selected 
appUcant  Shall  be  notified  of  the 
approximeite  date  of  occupancy  insofar 
as  such  date  can  reasonably  be 
determined« 

(ii)  Applicants  who  are  not  selected 
for  a  speciflc  Turnkey  III  project  shall  be 
so  notiBedlki  accordance  with  HUD- 
approved  ^tocedure.  The  notice  shall 
state  the  reason  for  the  applicant's 
rejection  aM  that  the  applicant  will  be 
given  an  iimormal  hearing  on  such 
determination,  regardless  of  the  reason 
for  the  rejejc^ion,  if  he  or  she  makes  a 
request  for  iuch  a  hearing  within  a 
reasonable  time  (to  be  specified  in  the 
notice)  froM  the  date  of  the  notice. 

§905.507  jfDiiMbuyarOwiMraMp 
Opportunity  AgrMmwits  (HOOA). 

(a)  Genenil.  The  HOOA  must  be 
executed  between  the  IHA  and  the 
Homebuyer;as  a  condition  for 
occupancy!  «f  a  Turnkey  III  unit.  The 
HOOA  is  a  lease  agreement  which  also 
provides  tna  Homebuyer  with  an  option 
to  purchas^'the  home,  subject  to  the 
Homebuyer's  compliance  with  certain 
conditions.-The  Homebuyer  acquires  no 
equity  in  tht  home  before  purchase. 

(b)  Pre-&tiaUng  Agreements.  (1) 
Turnkey  III  Projects  in  operation  on  the 
effective  di  i  e  of  this  subpart  shall  he 
governed  b]  this  subpart,  except  to  the 
extent  that  Ihe  terms  of  any  pre-existing 
Turnkey  in  Agreements  shall  govern  the 
relationship  of  an  IHA  and  occupant 
until  the  tej^ination  or  cancellation  of 
such  agreeti|ent(8).  If  the  A^ementu 
established  k  maximum  or  a  minimum 
monthly  paj^inent,  the  terms  of  the 
Agreement  thall  govern.  However,  in  no 
event  will  ^e  monthly  payment  chaiged 
exceed  theitotal  Tenant  Payment 
determined  fn  accordance  with  Subpart 

(2)  Pre-ixlsting  Turnkey  ni 
Agreement  9j  that  detennined  the 
required  m  s^thly  payment  in 
accordaoct  (wjlh  a  t'Schedule" 
dey#Lk)|>ed  t  y  thtt  DiA  ai;id  approved  by 


HUD  should  continue  to  determine  the 
monthly  payment  in  accordance  with 
the  schedule.  This  schedule  is 
detennined  as  follows: 

(i)  The  operating  budget  for  the 
project  is  determined,  comprised  of 
Operating  Expenses  (see  S  906.515].  the 
total  amount  needed  for  EHPA  (see 
S  905.517),  and  the  total  needed  for 
NRMR  (see  §  905.519).  The  total  of  these 
expenses  constitutes  the  breakeven 
amount. 

(ii)  The  aggregate  of  all  homebuyers' 
incomes  is  determined.  (If  no  definition 
of  income  is  stated  in  the  homebuyer's 
contract,  the  definition  in  Subpart  C  is 
used.) 

(iii)  The  percentage  of  aggregated  > 
income  needed  to  cover  110  percent  of 
the  breakeven  amount  is  detennined. 
This  percentage  is  the  one  that  appears 
in  the  schedule. 

(c)  New  Agreements.  The  schedule  to 
be  used  for  Turnkey  III  Agreements 
executed  after  August  1, 1982  shall 
comply  with  the  provisions  of  §§  905.315 
and  905.325  of  this  part. 

§  905.509    Responsibiinie*  of  hometMiyer. 

(a)  Repair,  maintenance  and  use  of 
home.  The  homebuyer  shall  be 
responsible  for  the  routine  maintenance 
of  the  home  to  the  satisfaction  of  the 
HBA  and  the  IHA.  This  routine 
maintenance  includes  the  work  (labor 
and  materials)  of  keeping  the  dwelling 
structure,  grounds  and  equipment  in 
good  repair,  condition  and  appearance, 
so  that  they  may  be  utilized  continually 
at  their  designed  capacities  and  at  the 
satisfactory  level  of  efficiency  for  their 
intended  purposes,  and  in  conformity 
with  the  requirements  of  local  housing 
codes  and  applicable  regulations  and 
guidelines  of  HUD.  It  includes  repairs 
(labor  and  materials)  to  the  dwelling 
structure,  plumbing  fixtures,  dwelling 
equipment  (such  as  range  and 
refrigerator),  shades  and  screens,  water 
heater,  heating  equipment  and  other 
component  parts  of  the  dwelling.  It  also 
includes  all  interior  painting  and  the 
maintenance  of  grounds  (lot)  on  which 
the  dwelling  is  located.  It  does  not 
include  maintenance  and  reilacements 
provided  for  by  the  NRMR.  described  in 
§  905.519. 

(b)  Repair  of  damage.  In  additi(m  to 
the  obligation  for  routine  maintenance, 
the  homebuyer  shall  be  responsible  for 
repair  of  any  damage  caused  by 
members  of  the  family  or  visitors; 

(c)  Care  of  home.  A  homebuyer  shall 
keep  the  home  in  a  sanitary  condition; 
cooperate  with  the  IHA  and  the  HBA  in 
keeping  and  maintaining  the  ccnnmon 
areas  and  property,  including  fixtures 
and  equipment,  in  good  oonditieB  and 
appearance;  and  follow  all  rules  of  the 


IHA  and  of  the  HBA  concerning  the  use 
and  care  of  the  dwellings  and  the 
common  areas  and  property. 

(d)  Inspections.  A  homebuyer  shall 
agree  to  permit  officials,  employees,  or 
agents  of  the  IHA  and  of  the  HBA  to 
inspect  the  home  at  reasonable  hours 
and  intervals  in  accordance  with  rules 
established  by  the  IHA  and  the  HBA. 

(e)  Use  of  home.  A  homebuyer  shall 
not  (1)  sublet  the  home  without  the  prior 
written  approval  of  the  IHA  and  HUD. 
(2)  use  or  occupy  the  homie  for  any 
unlawful  purpose  not  for  any  purpose 
deemed  hazardous  by  insurance 
companies  on  account  of  fire  or  other 
risks,  or  (3)  provide  accommodations 
(unless  approved  by  the  HBA  and  the 
IHA)  to  boarders  or  lodgers.  The 
homebuyer  shall  agree  to  use  the  home 
only  as  a  place  to  live  for  the  family  (as 
identified  in  the  initial  application  or  by 
subsequent  amendment  with  the 
approval  of  the  IHA).  for  children 
thereafter  bom  to  or  adopted  by 
members  of  such  family,  and  for  aged  or 
widowed  parents  of  the  homebuyer  or 
spouse  who  may  join  the  household. 

(f)  Obligations  with  respect  to  other 
persons  and  property.  Neither  the 
homebuyer  nor  any  member  of  the 
family  shall  interfere  with  rights  of  other 
occupants  of  the  development,  or 
damage  th&  common  property  or  the 
property  of  others,  or  create  physical 
hazards. 

(g)  Structural  changes.  A  homebuyer 
shall  not  make  any  structural  changes  in 
or  additions  to  the  home  unless  the  IHA 
has  first  determined  in  writing  that  such 
change  would  not 

(1)  Impair  the  value  of  the  unit,  the 
surrounding  units,  or  the  development  as 
a  whole,  or 

(2)  Affect  the  use  of  the  home  for 
residential  purposes,  or 

(3)  Violate  HUD  requirements  as  to 
construction  and  design. 

(h)  Statements  of  condition  and 
repair.  When  each  homebuyer  moves  in, 
the  IHA  shall  inspect  the  home  and  shall 
give  the  homebuyer  a  written  statement, 
to  be  signed  by  the  IHA  and  the 
homebuyer,  of  the  condition  of  the  home 
and  the  equipment  in  it.  Should  the 
homebuyer  vacate  the  home,  the  IHA 
shall  inspect  it  and  give  the  homebuyer 
a  written  statement  of  the  repairs  and 
other  work,  if  any.  required  to  put  the 
home  in  good  condition  for  the  next 
occupant.  The  homebuyer  or 
representative  and  a  representative  of 
the  HBA  may  join  in  any  inspections  by 
the  IHA. 

(i)  Maintenance  of  common  property. 
The  homebuyer  may  participate  in 
nonroutine  maintenance  of  the  home 
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and  in  maintenance  of  coounon 
property. 

(j)  Assignment  and  survivorship.  Until 
sudh  time  as  the  homebuyer  obtains  title 
to  the  home,  it  shall  be  used  only  to 
house  a  family  of  lower  income. 
Therefore: 

(1)  A  homebuyer  shall  not  assign  any 
right  or  interest  in  the  home  or  any 
interest  under  the  Homebuyer 
Ownership  Opportunity  Agreement 
without  the  prior  written  approval  of  the 
IHA  and  HUD; 

(2]  In  the  event  of  death,  mental 
incapacity  or  abandonment  of  the  family 
by  the  homebuyer,  the  person 
designated  as  the  successor  In  the 
Homebuyer  Ownership  Opportunity 
Agreement  shall  succeed  to  the  rights 
and  responsibilities  under  the 
Agreement  if  that  person  is  an  occupant 
of  the  home  at  the  time  of  the  event  and 
is  determined  by  the  IHA  to  meet  all  of 
the  standards  of  potential  for 
homeownership.  Such  person  shall  be 
designated  by  the  homebuyer  at  the  time 
the  Homebuyer  Ownership  Opportunity 
Agreement  is  executed.  This  designation 
may  be  changed  by  the  homebuyer  at 
any  time.  If  there  is  no  such  designation, 
or  the  designee  is  no  longer  an  occupant 
of  the  home  or  does  not  meet  the 
standards  of  potential  for 
homeownership,  the  IHA  may  consider 
as  the  homebuyer  any  family  member 
who  was  an  occupant  at  the  time  of  the 
event  and  who  meets  the  standards  of 
potential  for  homeowner^ip; 

(3)  If  there  is  no  qualified  successor  in 
accordance  with  paragraph  ())(2)  of  this 
section,  the  IHA  shall  terminate  the 
Agreement  and  another  family  shall  be 
selected  except  under  the  following 
circumstances:  where  a  minor  child  or 
children  of  the  homebuyer's  family  are 
in  occupancy,  then  in  order  to  project 
their  continued  occupancy  and 
opportunity  for  acquisition  of  ownership 
of  the  home,  the  IHA  must  approve  as 
occupants  of  the  unit,  an  appropriate 
adult(8)  who  has  been  appointed  legal 
guardian  of  the  children  with  a  duty  to 
perform  the  obligations  of  the 
Homebuyer  Ownership  Opportunity 
Agreement  in  their  interest  and  on  their 
behalf. 

§905311    Homebuyws'As«ociaUon(HBA) 
and  HoRiMMmers'  Aaaociation  (HOA). 

(a)  Genera/.  The  HBA  and  HOA  are 
separate  and  distinct  organizations  with 
different  functions.  The  HOA  may  hold 
title  to  and  be  resptmsible  for 
maintenance  of  common  property,  while 
the  HBA  has  more  general  service  and 
representative  functions.  While  all 
residents  are  members  of  the  HBA,  only 
those  who  have  acquired  title  to  their 
homes  are  members  of  the  HOA. 


(b)  HBA.  (1)  Oganizatkin.  An  HBA  is 
an  incorporated  ofganizatioB  composed 
of  all  the  families  who  are  entitled  to 
occupancy  pursuant  to  a  Hemeboyer 
Ownership  Opportunity  Agreement  or 
who  are  Homeowners.  Eadi  ftunily  shafl 
aotomaticaOy  beceiae  a  mnnbcr  of  the 
HBA,  and  the  HBA  shall  be  the 
representative  of  all  sudi  hmilies.  The 
fonctions  of  the  HBA  shall  be  set  forth 
in  its  Articles  of  focoiporation  and  By- 
Laws.  The  IHA  shall  assist  the  HBA  In 
its  ofganization  and  operation  to  Hie 
extent  possible. 

(2)  Funding.  The  IHA  may  provide 
non-cash  contributions  to  the  HBA,  such 
as  office  space,  as  well  as  cash 
contributions,  which  shall  be  provided 
for  in  the  annual  operating  budgets  of 
the  IHA.  Tlie  cash  contributions  shall  be 
in  an  amount  provided  for  in  the  IHA 
budget  and  approved  by  HUD  and  shall 
be  subject  to  any  HUD  restrictions  on 
funding,  but  shall  not  exceed  $3.00  per 
year  per  dwelling  unit. 

(c)  HOA.  A  homeowners'  association 
means  an  association  comprised  of 
homeowners,  having  responsibihties 
with  respect  to  common  property. 

§  905.513    Breakeven  amount  and 
appRcatkM)  of  monttily  payments. 

(a)  General.  The  breakeven  amount 
for  a  project  is  the  minimum  average 
monthly  amount  required  to  provide 
funds  for  operating  expenses  (5  905.515), 
the  Earned  Home  Pa}rments  Account 
(EHPA)  (§  905.517),  and  the  Nonroutine 
Maintenance  Reserve  (NRMR) 

(§  905.519).  A  separate  breakeven 
amount  is  established  for  each  size  and 
type  of  dwelling  unit,  as  well  as  for  the 
project  as  a  whole.  The  breakeven 
amount  for  EHAP  and  ^}R^fR  will  vary 
by  size  and  type  of  dwelling  unit. 
Similar  variations  may  occur  for 
operating  expenses.  The  breakeven 
amount  does  not  include  the  monthly 
allowance  for  utilities  for  which  the 
homebuyer  pays  direct. 

(b)  Application  of  monthly  payments. 
The  IHA  shall  apply  the  homebuyer's 
monthly  payment  as  follows: 

(1)  To  the  credRt  of  the  homebuyer's 
EHPA: 

(2)  To  the  credit  of  the  homebuyer's 
NRMR:  and 

(3)  For  payment  of  monthly  operating 
expense,  including  contributions  to  the 
operating  reserve. 

(c)  Excess  over  breakeven.  When  the 
homebuyer'^requtred  monthly  payment 
exceeds  the  applicable  breakeven 
amount,  the  excess  shall  constitute 
additional  project  mcome  and  shall  be 
deposited  and  used  in  the  same  manner 
as  other  project  income. 

(d)  Deficit  in  monthly  payment.  When 
the  homebuyer's  required  monthly 


payment  Is  less  than  the  applicable 
breakeven  amoiuit  the  deficit  shaD  be 
applied  as  a  reduction  of  that  portion  of 
the  mondily  payment  designated  for 
operating  expense  (/.e,  as  a  reduction  of 
project  income).  In  all  such  cases,  the 
EHPA  and  die  NRMR  shall  be  credited 
with  the  amount  included  in  the 
breakeven  amount  for  these  accounts, 
but  only  to  die  extent  that  the 
homebuye^s  required  monthly  payment 
is  sufficient  for  this  purpose.  Insufficient 
homebuyer  income  to  cover  the  EHPA 
and  the  NRMR  may  have  an  advecse 
effect  on  the  IHA's  assessment  of  the 
homebuyer's  homeownership  potential 
and  continuing  eligibility  for  the 
Turnkey  lU  program.  (See  SS  905.505(b)        i 
and  905.S03(c).)  I 

§  M&S15    Monthly  oparating  axpansa. 

(a)  Definition  and  categories  of  '■ 
monthly  operating  expense.  The  term 
"monthly  operating  expense"  means  the 
monthly  amount  needed  for  the 
following  purposes: 

(1)  Administration.  Administrative 
salaries,  travel,  legal  expenses,  office 
supplies,  etc: 

(2)  Homebuyer  services.  IHA 
expenses  in  the  achievement  of  social 
goals,  including  costs  such  as  salaries, 
publications,  payments  to  the  HBA  to 
assist  its  operation,  contract  and  other 
costs: 

(3)  Utilities.  Those  utilities  (such  as 
water),  if  any.  to  be'fumished  by  the 
IHA  as  part  of  operating  expense; 

(4)  Routine  maintenance — contmon 
property.  For  community  building, 
grounds  and  other  common  areas,  if  any. 
Hie  amount  required  for  routine 
maintenance  of  common  property 
depends  upon  the  type  of  common  >. 
property  included  in  the  development 

and  the  extent  of  the  IHA's    ' 
responsibility  for  maintenance; 

(5)  Protective  services.  The  cost  of 
supplemental  protective  services  paid 
by  the  IHA  fw  the  protection  of  persons 
and  property; 

(6)  General  expense.  Premiums  for  fire 
and  other  insurance,  payments  in  lieu  of 
taxes  to  the  local  taxing  body,  collection 
losses,  payroll  taxes,  etc.; 

(^  Nonroutine  maintenance — 
common  property  (Contribution  to 
operating  reserve).  Extraordinary 
maintenance  of  equipment  applicable  to 
the  community  building  and  grounds, 
and  unanticipated  items  for  non- 
dwelling  structures. 

(b)  Monthly  operating  expense  rate. 
(1)  The  monthly  operating  expense  rate 
for  each  fiscal  year  shall  be  established 
on  the  basis  of  the  IHA'S  HUD-approved 
operating  budget  for  that  fiscal  year.  The 
operating  budget  may  be  revised  during 
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the  course  of  the  fiscal  year  in 
acconUuict  with  HUD  requirements. 
(2)  If  it  is  I  tubsequently  determined 
that  the  aqtlal  operating  expense  for  a 
fiscal  year  Was  more  or  less  than  the 
amount  prdtided  by  the  monthly 
operating  cMpense  established  for  that 
fiscal  yearjuie  rate  of  monthly  operating 
expenses  tsjbe  established  for  die  next 
fiscal  year  nay  be  adjusted  to  account 
for  the  differences. 

(c)  Ptorifion  for  common  property 
maintenaiH:^.  During  the  period  the  IHA 
is  reqxHisiMe  for  the  maintenance  of 
common  pnjperty,  the  aimual  operating 
budget  ami  me  monthly  operating 
expense  rat*  shall  include  the  amount 
required  formratine  maintenance  of  all 
common  pnolperty  in  the  development, 
even  tiiough  a  ntmiber  of  the  homes  may 
have  been  Acquired  by  homeowners. 
During  suck  period,  this  amount  shall  be 
computed  pf  a  pro-rata  basis  of  the  total 
number  of  nbraes  in  the  development. 
After  the  h^ieowners  association 
assumes  reb{)onsibility  for  maintenance 
of  common  {property,  the  monthly 
operating  epg>enses  shall'include  an 
amount  eqil^l  to  the  monthly  assessment 
by  the  homeowners'  association  for  the 
remaining  h^es  owned  by  the  IHA  (see 
paragraph  M)(7)  of  diis  section*  for 
nonroutinelniaintenance  of  common 
property),  j ! 

(d)  Poituli  of  monthly  operating 
expense  stateaienL  A  statement 
showing  the  [budgeted  monthly  amount 
allocated  iit  the  current  operating 
expense  category  shall  be  provided  to 
the  HBA  ai^  copies  shall  be  provided  to 
homebuyer^iupon  request. 

S  905.517   %m*d  Home  Paymwits 
Account  (BWA). 

(a)  Credi'U  to  the  account.  The  IHA 
shall  estabG$h  and  maintain  a  separate 
EHPA  for  each  homebuyer.  Since  the 
homebuyer  is  responsible  for 
maintaining  |the  home,  a  portion  of  his 
required  monthly  payment  equal  to  the 
IHA's  estinj^te.  approved  by  HUD,  of 
the  monthly  tost  for  such  routine 
maintenancs,  taking  into  consideration 
the  relative!  type  and  size  of  the 
homeowner's  home,  shall  be  set  aside  in 
the  EHPA.  lii  addition,  this  account  shall 
be  credited  Ivith: 

(1)  Any  vcduntary  pajrments  made 
pursuant  to{  paragraph  (f)  of  this  section, 
and 

(2)  Any  amount  earned  through  the 
performance  of  maintenance  as 
provided  in  paragraph  (d)  of  this  section 
and  i  905.519(c). 

(b)  Char^  to  the  account.  (1)  If  for 
any  reason  Itfae  homebuyer  is  unable  or 
fails  to  perflakm  any  item  of  required 
maintenanoQ  as  described  in 

S  905.509(8]^  the  IHA  shall  arrange  to 


have  the  work  done  in  accordance  with 
the  procedures  estab^shed  by  the  IHA 
and  the  ISA.  and  the  cost  thereof  shall 
be  charged  to  the  homebuyer's  EHPA. 
Inspections  of  &e  home  shall  be  made 
jointly  by  the  IHA  and  HBA. 

(2)  To  the  extent  NRMR  expense  is 
attributable  to  the  negligence  of  the 
homebuyer  as  determined  by  the  IffiA 
and  approved  by  the  IHA  (see 
S  905.519).  the  cost  thereof  shall  be 
charged  to  the  EHPA. 

(c)  Exerciae  of  lotion;  required 
amount  in  EHPA.  (l)  The  homebuyer 
may  exercise  his  or  her  option  to  buy  the 
home  by  paying  the  applicable  purchase 
price,  only  after  satisfying  the  following 
conditions  precedent: 

(i)  Within  the  firet  two  yean  of  the 
homebuyer's  occupancy,  the  homebuyer 
has  achieved  a  balance  in  his  or  her 
EHPA  equal  to  20  times  the  amount  of 
the  monthly  EHPA  credit  as  initially 
determined  in  accordance  with 
paragraph  (a)  of  this  section; 

(ii)  The  homebuyer  has  met.  and  is 
continuing  to  meet,  the  requirements  of 
the  Homebuyers  Ownership 
Opportiinity  Agreement: 

(iii)  The  homebuyer  has  rendered,  and 
is  continuing  to  render,  satisfactory 
performance  of  homebuyer 
responsibilities  to  the  HBA. 

(2)  When  the  homebuyer  has  met 
these  conditions  precedent,  the  IHA 
shall  give  the  homebuyer  a  certificate  to 
that  effect.  After  achieving  the  required 
minimum  EHPA  balance  within  the  first 
two  years  of  occupancy,  the  homebuyer 
shall  continue  to  provide  the  required 
maintenance,  thereby  continuing  to  add 
to  the  EHPA.  If  the  homebuyer  fails  to 
meet  either  the  obligation  to  achieve  the 
minimum  EHPA  balance,  as  specified,  or 
the  obligation  thereafter  to  continue 
adding  to  EHPA.  the  IHA  and  the  HBA 
shall  investigate  and  take  appropriate 
corrective  action,  including  termination 
of  the  Agreement  by  the  IHA  in 
accordance  with  S  905.529. 

(d)  Additional  equity  through 
maintenance  of  common  property. 
Homebuyers  may  earn  addition  EHPA 
credits  by  providing  in  whole  or  in  part 
any  of  the  maintenance  necessary  to  the 
common  property  of  the  development. 
When  such  maintenance  is  to  be 
provided  by  the  homebuyer.  this  may  be 
done  and  credit  earned  therefor  only 
pursuant  to  a  prior  written  agreement 
between  the  homebuyer  and  the  IHA  (or 
the  homeowners*  association,  depending 
on  who  has  responsibility  for 
maintenance  of  the  property  involved), 
covering  the  nature  and  scope  of  the 
work  and  the  amount  of  credit  the 
homebuyer  is  to  receive.  In  such  cases, 
the  agreed  amount  shall  be  charged  to 
the  appropriate  maintenance  account 


and  credited  to  the  homebuyer's  EHPA 
upon  completion  of  the  woriL 

(e)  Investment  of  excess.  (1)  When  the 
ag9«gate  amount  of  all  EHPA  balances 
exceeds  the  estimated  reserve 
requirements  for  90  days,  the  IHA  shall 
notify  the  HBA  and  shall  invest  the 
excess  in  federally  insured  savings 
accounts.  federaUy  insured  credit 
unions,  and/or  securities  approved  by 
HUD  and  in  accordance  with  any 
reconunendations  made  by  the  HBA.  If 
the  HBA  wishes  to  participate  in  the 
investment  program,  it  should  submit 
periodically  to  the  IHA  a  list  of  HUD- 
approved  securities,  bonds,  or 
obligations  which  the  association 
recommends  for  investment  by  the  IHA 
of  the  funds  in  the  EPHAs.  Interest 
earned  on  the  investment  of  such  funds 
shall  be  prorated  and  credited  to  each 
homebuyer's  EPHA  in  proportion  to  the 
amount  in  each  such  reserve  account. 

(2)  Periodically,  but  not  less  often  than 
semiannually,  the  IHA  shall  prepare  a 
statement  showing  (i)  the  aggregate  J. 
amount  of  all  EHPA  balances;  (ii)  the 
aggregate  amount  of  investments 
(savings  accounts  and/or  securities) 
held  for  the  account  of  all  the 
homebuyers'  EI^lAs.  and  (iii)  the 
aggregate  uninvested  balance  of  all  the 
homebuyers'  EHPAs.  This  statement 
shall  be  made  available  to  any 
authorized  representative  of  the  HBA. 

(f)  Voluntary payment8.^To  enable  the 
homebuyer  to  acquire  title  to  the  home 
within  a  shorter  period,  the  homebuyer 
may,  either  periodically  or  in  a  lump 
sum,  voluntarily  make  payments  over 
and  above  the  required  monthly 
payments.  Such  voluntary  payments 
shall  be  deposited  to  his  credit  in  the 
homebuyer's  EHPA. 

(g)  Delinquent  monthly  payments. 
Under  exceptional  circumstances  as 
determined  by  the  HBA' and  the  IHA,  a 
homebuyer's  EHPA  may  be  used  to  pay 
the  delinquent  required  monthly 
payments,  provided  the  amount  used  for 
this  purpose  does  not  seriously  deplete 
the  account  and  provided  that  the 
homebuyer  agrees  to  cooperate  in  such 
counseling  as  may  be  made  available  by 
the  IHA  or  the  HBA. 

(h)  Annual  statement  to  homebuyer 
The  IHA  shall  provide  an  annual     , 
statement  to  each  homebuyer  specifying 
at  least  (1)  the  amount  in  the  EHPA.  and 
(2)  the  amount  in  the  NRMR.  During  the 
year,  any  maintenance  or  repair  done  on 
the  dwelling  by  the  IHA  which  is 
chargeable  to  the  EPHA  or  to  the  NRMR 
shall  be  accounted  for  through  a  work 
order.  A  homebuyer  shall  receive  a  copy 
of  all  such  work  orders  for  his  or  her 
home. 
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(i)  Withdrawal  and  assignment  the 
homebuyer  shall  have  no  right  to  assign, 
withdraw,  or  in  any  way  dispose  of  the 
funds  in  its  EHPA  except  as  provided  in 
this  section  or  in  §  905.525. 

(j)  Application  ofEPHA  upon  vacating 
of  dwelling.  (1)  In  the  event  a 
Homebuyers  Ownership  Opportunity 
Agreement  with  the  IHA  is  terminated 
(§  905.529)  or  if  the  homebuyer  vacates 
the  home  (see  §  905.509[j)).  the  IHA  shall 
charge  against  the  homebuyer's  EHPA 
the  amounts  required  to  pay: 

(i)  The  amount  due  the  IHA,  including 
the  monthly  payments  the  homebuyer  is 
obligated  to  pay  up  to  the  date  he 
vacates; 

(ii)  The  monthly  payment  for  the 
period  the  home  is  vacant,  not  to  exceed 
30  days  from  the  date  of  notice  of 
intention  to  vacate,  or,  if  the  homebuyer 
fails  to  give  notice  of  intention  to  vacate, 
30  days  from  the  date  the  home  is  put  in 
good  condition  for  the  next  occupant  in 
conformity  with  §  905.509;  and 

(ill)  The  cost  of  any  routine 
maintenance,  and  of  any  nonroutine 
maintenance  attributable  to  the 
negligence  of  the  homebuyer,  required  to 
put  the  home  in  good  condition  for  the 
next  occupant  in  conformity  with 
§  905.509. 

(2)  If  the  EHPA  balance  is  not 
sufficient  to  cover  all  of  these  charges, 
the  IHA  shall  require  the  homebuyer  to 
pay  the  additional  amount  due.  If  the 
amount  in  the  account  exceeds  these 
charges,  the  excess  shall  be  paid  to  the 
homebuyer. 

(3)  Settlement  with  the  homebuyer 
shall  be  made  promptly  after  the  actual 
cost  of  repairs  to  the  dwelling  has  been 
determined  (see  paragraph  (j)(l)(iii)  of 
this  section),  provided  that  the  IHA  shall 
make  every  effort  to  make  such 
settlement  within  30  days  from  the  date 
the  homebuyer  vacates.  The  homebuyer 
may  obtain  a  settlement  within  7  days  of 
the  date  he  or  she  vacates  even  though 
the  actual  cost  of  such  repair  has  not  yet 
been  determined,  if  the  homebuyer  has 
given  the  IHA  notice  of  intention  to 
vacate  at  least  30  days  before  the  date 
the  family  vacates  and  if  the  amount  to 
be  charged  against  the  EHPA  for  such 
repairs  is  based  on  the  IHA's  estimate  of 
the  cost  thereof  (determined  after 
consultation  with  the  appropriate 
representative  of  the  HBA). 

§905.519    Nonroutifw  Maintwwnc* 
R«s«rv«(NRIIR). 

(a)  Purpose  of  reserve.  The  IHA  shall 
establish  and  maintain  a  separate 
NRMR  for  each  home,  using  a  portion  of 
the  homebuyer's  monthly  payment.  Ilie 
purpose  of  the  NRMR  is  to  provide  funds 
for  the  nonroiitine  maintenance  of  the 
home,  which  consists  of  the  infrequent 


and  costly  items  of  maintenance  and 
replacement  shown  on  the  Nonroutine 
Maintenance  Schedule  for  the  home  (see 
paragraph  (b)  of  this  section).  Such 
maintenance  may  include  the 
replacement  of  dwelling  equipment 
(such  as  range  and  refrigerator), 
replacement  of  roof,  exterior  painting, 
major  repairs  to  heating  and  plumbing 
systems,  etc.  The  NRMR  shall  not  be 
used  for  nonroutine  maintenance  of 
common  property,  or  for  nonroutine 
maintenance  relating  to  the  home  to  the 
extent  such  maintenance  is  attributable 
to  the  Homebuyer's  negligence  or  to 
defective  materials  or  workrhanshlp. 

(b)  Amount  of  reserve.  The  amount  of 
the  monthly  payments  to  be  set  aside  for 
NRMR  shall  be  determined  by  the  IHA, 
with  the  approval  of  HUD,  on  the  basis 
of  the  Nonroutine  Maintenance 
Schedule  showing  the  amount  likely  to 
be  needed  for  nonroutine  maintenance 
of  the  home  during  the  term  of  the 
Homebuyer  Ownership  Opportunity 
Agreement,  taking  into  consideration  the 
type  of  construction  and  dwelling 
equipment.  This  schedule  shall  (1)  list 
each  item  of  nonroutine  maintenance 
(e.g.,  range,  refrigerator,  plumbing, 
heating  system,  roofing,  tile  flooring, 
exterior  painting,  etc.),  (2)  show  for  each 
listed  item  the  estimated  frequency  of 
maintenance  or  useful  life  before 
replacement,  the  estimated  cost  of 
maintenance  or  replacement  (including 
installation)  for  each  occasion,  and  the 
annual  reserve  requirement,  and  (3) 
show  the  total  reserve  requirements  for 
all  the  listed  items,  on  an  annual  and  a 
monthly  basis.  This  schedule  shall  be 
prepared  by  the  IHA  and  approved  by 
HUD.  The  schedule  shall  be  reexamined 
annually  in  the  light  of  changing 
economic  conditions  and  experience. 

(c)  Charges  to  NRMR.  [1]  The  IHA 
shall  provide  the  nonroutine 
maintenance  necessary  for  the  home 
and  the  cost  thereof  shall  be  funded  as 
provided  in  paragraph  (c)(2)  of  this 
section.  Such  maintenance  may  be 
provided  by  the  homebuyer  but  only 
pursuant  to  a  prior  written  agreement 
with  the  IHA  covering  the  nature  and 
scope  of  th^  work  and  the  amount  of 
credit  the  homebuyer  is  to  receive.  The 
amount  of  any  credit  shall,  upon 
completion  of  the  work,  be  credited  to 
the  homebuyer's  EHPA  and  charged  as 
provided  in  paragraph  (c)(2)  of  tMs 
section. 

(2)  The  cost  of  nonroutine 
maintenance  shall  be  charged  to  the 
NRMR  for  the  home  except  that  (i)  to  the 
extent  such  maintenance  is  attributable 
to  the  fault  or  negligence  of  the 
homebuyer,  the  cost  shall  be  charged  to 
the  homebuyer's  EHPA  after 
consultation  with  the  HBA  if  the 


homebuypr  disagrees,  and  (ii)  to  the 
extent  such  maintenance  is  attributable  .. 
to  defective  materials  or  workmanship 
not  covered  by  warranty,  or  even  though 
covered  by  warranty  if  not  paid  for 
thereunder  through  no  fault  or 
negligence  of  the  homebuyer,  the  cost 
shall  be  chained  to  the  appropriate 
operating  expense  account  of  the 
ftoject. 

(3)  In  the  event  the  amount  diarged 
against  the  NRMR  exceeds  the  balance 
therein,  the  difference  (deficit)  shall  be 
made  up  from  continuing  monthly 
credits  to  the  NRMR  based  upon  the 
homebuyer's  monthly  pajrments.  If  there  . 
is  still  a  deficit  when  the  homebuyer 
acquires  title,  the  homebuyer  shall  pay 
such  deficit  at  settlement  (see  paragraph 
(d)(2)  of  this  section). 

(d)  Transfer  of  NRMR.  (1)  In  the  event 
the  Homebuyer  Ownership  Opportunity 
Agreement  is  terminated,  the  homebuyer 
shall  not  receive  any  balance  or  be 
required  to  pay  any  deficit  in  the  NRMR. 
When  a  subsequent  homebuyer  moves 
in,  the  NRMR  shall  continue  to  be 
applicable  to  the  home  in  the  same 
amount  as  if  the  preceding  homebuyer 
had  continued  in  occupancy. 

(2)  In  tlfe  event  the  homebuyer 
purchases  the  home,  and  there  remains 
a  balance  in  the  NRMR,  the  IHA  shall 
pay  such  balance  to  the  homeo%vner  at 
settlement.  In  the  event  the  homebuyer 
purchases  and  there  is  a  deficit  in  the 
NRMR,  the  homebuyer  shall  pay  such 
deficit  to  the  IHA  at  settlement. 

(e)  Investment  of  excess.  (1)  When  tht 
aggregate  amount  of  the  NRMR  balances 
for  all  the  homes  exceeds  the  estimated 
reserve  requirements  for  90  days  the 
IHA  shall  invest  the  excess  in  federally 
insured  savings  accounts,  federally 
insured  credit  unions,  and/or  securities 
approved  by  HUD.  Income  earned  on 
the  investment  of  such  funds  shall  be 
prorated  and  credited  to  each 
homebuyer's  NRMR  in  proportion  to  tht 
amount  in  each  reserve  account. 

(2)  Periodically,  but  not  less  often  than 
semiannually,  the  IHA  shall  prepare  a 
statement  showing  (i)  the  aggregate 
amount  of  all  NRMR  balances,  (ii)  the 
aggregate  amount  of  investments 
(savings  accounts  and/or  securities) 
held  for  the  account  of  the  NRMRs,  and 
(iii)  the  aggregate  uninvested  balance  of 
the  NRMRs.  a  copy  of  this  statement 
shall  be  made  available  to  any 
euthoriited  representative  of  the  HBA. 
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(a)  Purpose  of  the  reserve.  To  the 
extent  that  total  operating  receipts 
(including  subsidies  Jfor  Operations} 
exceed  total  operating  ^cpenditures  of 
the  project,  the  IHA  shall  estaUtsh  an 


operatiqg 

approved 

approval 

budgets 
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rve  up  to  the  maximum 
HUD  bi  comiectioB  with  its 
the  annual  operating 
fte  project.  The  purpose  of 
is  to  provide  funds  foK 

.uent  but  cosdy  items  of 
hnaintenance  and 
replaceinents  of  common  property, 
taldng  intOfxmskleration  die  types  of 
item  wUu  constitute  common 
property,  ^tk  as  nondweUbig  structures 
and  eqoipeient.  and  in  certain  cases, 
common  elfmenta  of  dwelling 
stnicturesji 


(2)N( 
homes 
attributal 


itine  maintenance  for  the 
extent  sudi  maintenance  is 
defective  materials  or 
not  covered  by  warranty, 
capital,  including  funds  to 
cover  a  defidt  in  a  hoonebuya-'s  NRMR 
until  such  |(^ficit  is  offset  by  future 
monthly  payments  by  the  homeowner  or 
a  settlemieat  in  the  event  the  homebuyer 
should  puMhase:  and 

(4)  A  dendt  in  the  operation  of  a 
project  foe  a  fiscal  year,  induding  any 
de&it  resjilting  from  monthly  payments 
totaling  left^  than  the  breakev^  amount 
for  the  proibct. 

(b)  ftmnatme  maintenance — 
common  pibperty  (contribution  to 
operating  t^rre).  The  amount  under 
this  headleg  to  be  induded  fai  operating 
expense  (ud  in  the  breakeven  amount) 
established  for  the  fiscal  year  diall  be 
determinea  by  the  IHA.  with  the 
approval  91  HUD.  on  the  basis  of 
estimates  df  the  monthly  amount  needed 
to  accumidete  an  adequate  reserve  for 
the  items  described  in  paragraph  (aKl) 
of  this  section.  This  amount  shall  be 
subject  to  |i)evi8ion  in  the  light  of 
experience*  This  contribution  to  the 
operating  ^erve  shall  be  made  only 
during  the  period  the  IHA  is  responsible 
for  the  maintenance  of  any  common 
property:  Uid  during  such  period,  the 
amount  sli  ell  be  determined  on  the  basis 
of  the  reqi  lirements  of  all  common 
property  in  the  development.  When  the 
operating  Reserve  reaches  the  maximum 
authorized  in  paragraph  (c)  of  this 
section,  the  breakeven  (mondily 
operating  isxpense)  computations  for  the 
next  and  ^^cceeding  fiscal  years  need 
not  indttdjei  a  provision  for  this 
contributifili  to  the  operating  reserve 
unless  the  balance  of  the  reserve  is 
reduced  be^w  the  maximum  during  any 
such  succ^ding  fiscal  year. 

(c)  Maiabium  operating  reserve.  He 
maximum  operating  reserve  that  may  be 
retained  by  the  IHA  at  the  end  of  4ny 
fiscal  yeanihdl  be  the  sum  of  (1)  one- 
half  of  totm  routine  expense  included  in 
the  operanlig  budget  approved  for  Uie 
next  fiscal  year  and  tZ)  one-third  of  total 
breakeven  amounts  iiacluded  in  the 
operating  budget  approved  for  the  next 


,  fiscal  yean  provided  that  such  maximum 
may  be  increased  if  necessaiy  a» 
determined  or  approved  by  HUD.  Total 
routine  expense  means  the  sum  of  the 
amounts  budgeted  for  administration, 
homebuyars' services.  JHA-supplied 
utilities,  routine  maintenance  of 
common  proper^,  protective  services, 
and  general  expense  or  other  category  of 
day-to-day  routine  expense. 

(d)  Traaefer  to  homeowners' 
association.  The,  IHA  diall  be 
responsible  for  and  shall  retain  custody 
of  the  operating  reserve  until  the 
homeowners  acquire  voting  control  of 
the  homeowners'  assodatioa  When  the 
homeowners  acquire  voting  control  the 
homeowners'  assodation  shall  then 
assume  Ml  responsibility  for 
managem^it  and  maintenance  of 
common  property  under  a  plan 
approved  by  HUD,  and  there  shall  be 
transferred  to  the  homeowners' 
assodation  a  portion  of  the  operating 
reserve  then  hield  by  the  IHA  The 
amount  of  the  reserve  to  be  transferred 
shall  be  based  iq>on  the  proportion  that 
one-half  of  budgeted  routine  expense 
(used  as  a  basis  for  determining  the 
current  maxinnim  operating  reserve — 
see  paiagr^)h  (c)  of  this  section)  bears 
to  the  approved  maximum  operating 
resefrve.  Spedfically.  the  portion  of 
operating  reserve  to  be  transferred  shall 
be  computed  as  follows:  Obtain  a 
percentage  by  dividing  one-half  of 
budgeted  routine  expense  by  the 
approved  maximum  operating  reserve; 
and  multiply  the  actual  operating 
reserve  balance  by  this  percentage. 

(e)  Disposition  of  reserve.  If,  at  the 
end  of  a  fiscal  year,  there  is  an  excess 
over  the  maxinum  operating  reserve, 
this  excess  shall  be  applied  to  the 
operating  defidt  of  the  project,  if  any, 
and  any  remainder  shaU  be  paid  to 
HUD.  Following  die  end  of  the  fiscal 
year  in  which  the  last  home  has  been 
conveyed  by  the  IHA,  the  balance  of  the 
operating  reserve  held  by  the  IHA  shall 
be  paid  to  HUD,  provided  that  the 
aggregate  amount  of  payments  by  the 
IHA  under  this  paragraph  shall  not 
exceed  the  aggregate  amount  of  annual 
contributions  paid  by  HUD  with  respect 
tothepro|ect 

S905.S23  Operating  subsidy. 

Operating  subsidy  may  be  paid  by 
HUD,  subject  to  the  availability  of  funds 
for  this  purpose  and  at  HUD's  sole 
discretion,  to  cover  an  operating  defidt 
as  approved  by  HUD  in  an  operating 
budget  submitted  by  an  IHA  for  a 
Turnkey  DI  project.  However,  operating 
subsidy  or  project  funds  may  not  be 
used  to  establish  or  maintain  the 
homebuyer  reserve  accounts.  Although 
operatii^  subsidy  or  project  funds  may 


be  used  to  pay  the  cost  of  otiiities  for  an 
individual  unit  by  way  of  a  utility  • 
reimbursement  when  a  homebuyer  has 
insufficient  tenant  income  te  cover  even 
the  utihties,  payaant  of  a  utility 
reimbursament  ouy  have  an  adverse 
effect  OB  the  IHA's  assessment  of  the 
homebuyw's  horaeowaersUp  potential 
and  contiowfaig  eligibility  for  the 
'nunkey  lU  program.  (See  |905.S05(b) 
andS90S.503(cM3J.) 

(Approved  by  die  OiRoc  of  Management  and 
Budget  oador  OMB  ooiHrol  monber  2S77- 

ooas.) 

VU9.9C9     AGnWSHieill  Of  OWfiefSnipu 

(a)  OptioaaL  (1)  The  homebuyer  may 
exercise  the  option  to  purchase  the 
home  and  achieve  ownership  wrhen  the 
amount  in  his  or  her  BHPA  plus  such 
portion  of  the  NRMR  as  he  or  she 
wishes  to  use  for  the  purchase,  is  equal 
to  the  purchase  price  as  shown  at  diet 
time  on  the  homebeyer's  purchase  price 
schedule  plus  all  inddenfad  costs.  For 
this  purpose,  incidental  costs  mean  the 
costs  incidental  to  acquiring  ownership, 
including,  but  not  limited  to,  the  costs 
for  a  credBt  report,  field  survey,  title 
examination,  dde  insurance,  and 
inspections,  the  fees  for  attorneys  ether 
than  the  O-iA's  attorney,  mortgage 
applicatioa,  dosing  and  recording,  and 
the  transfer  taxes  and  loan  discount 
payment  if  any.  If  for  any  reason  title  to 
the  home  is  not  oomreyed  to  the 
homebuyer  during  (he  month  in  which 
the  combined  total  m  the  EHPA  and 
designated  portion  of  the  NRMR  equals 
the  purchase  price,  the  purchase  price 
shaH  be  fixed  as  the  amount  spedfied 
for  that  month  and  the  homebuyer  shall 
be  refunded. 

(i)  The  net  additions,  if  any,  credited 
to  his  or  her  EHPA  after  that  month,  and 

(ii)  Such  part  of  the  monthly  payments 
made  by  the  homebuyer  after  the 
purchase  price  has  been  fixed  which 
exceeds  the  sum  of  the  breakeven 
amount  attributable  to  the  unit  and  the 
interest  portion  of  the  debt  service 
shown  in  the  purchase  price  schedule. 

(2)  Where  the  sura  of  the  purdiase 
price  and  incidental  costs  is  greater  than 
the  amounts  in  the  homebuyer's  EHPA 
and  NRMR  as  described  in  paragraph 
(c)(1)  of  this  section,  the  homebuyer  may 
achieve  ownership  by  obtaining 
financing  for  or  otherwise  paying  the 
excess  amount  The  purchase  price  shall 
be  the  amount  shown  on  the 
homebuyer's  purchase  price  schedule  for 
the  month  in  which  the  settlement  date 
for  the  purchase  occurred. 

(3)  The  maximum  period  for  achieving 
ownership  shell  be  30  years,  but 
depending  upon  increases  in  the 
homebuyer's  income  and  the  amount  of 
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credit  which  the  homebuyer  can 
accumulate  through  maintenance  and 
voluntary  payments,  the  period  may  be 
shortened  accordingly. 

(b)  Mandatory.  (1)  When  the  IHA 
determines  that  the  homebuyer's 
adjusted  monthly  income  has  reached, 
and  is  likely  to  continue  at,  a  level  at 
which  the  current  amount  of  the 
homebuyer's  required  monthly  payment 
(as  determined  in  accordance  with 
Subpart  C  of  this  part)  equals  or  exceeds 
the  monthly  housing  cost  (as  described 
in  paragraph  (b)(2)  of  this  section),  the 
homebuyer  ceases  to  be  eligible  for 
continued  occupancy  as  a  homebuyer 
under  its  homebuyer  ownership 
opportunity  agreement.  At  that  point,  if 
the  IHA  determines,  with  HUD 
approval,  that  suitable  financing  is 
available,  the  IHA  shall  notify  the 
homebuyer  that  he  or  she  must  either 
exercise  the  option  to  purchase  the 
home,  or  move  from  the  development.  If 
the  IHA  determines  that  suitable 
Bnancing  is  not  available  or  that — 
despite  its  availability — because  of 
special  circumstances,  the  family  is 
unable  to  find  decent,  safe,  and  sanitary 
housing  within  the  family's  financial 
reach,  although  making  every 
reasonable  effort  to  do  so,  the  family 
may  be  permitted  to  remain  for  the 
duration  of  the  situation  if  it  pays  as 
rent  an  amount  equal  to  Total  Tenant 
Payment,  as  determined  in  accordance 
with  Subpart  C  of  this  part. 

(2)  The  term  "monthly  housing  cost," 
as  used  in  this  paragraph,  means  the 
sum  of: 

(i)  The  monthly  debt  service  amount 
shown  on  the  purchase  price  schedule; 

(ii)  One-twelfth  of  the  annual  real 
property  taxes  which  the  homebuyer 
will  be  required  to  pay  as  a  homeowner; 

(iii)  One-twelfth  of  the  annual 
premium  attributable  to  fire  and 
extended  coverage  insurance  carried  by 
the  IHA  with  respect  to  the  home; 

(iv)  The  current  monthly  per  unit 
amount  budgeted  for  routine 
maintenance  of  common  property;  and 

(v)  The  current  IHA  and  HUD 
approved  monthly  allowance  for  utilities 
paid  for  directly  by  the  homebuyer  plus 
the  monthly  cost  of  utilities  supplied  by 
the  IHA. 

(c)  Subsequent  homebuyer — (1) 
Determination  of  initial  purchase  price. 
The  initial  purchase  price  for  a 
subsequent  homebuyer  shall  be  an 
amount  equal  to  (i)  Oie  purchase  price 
shown  in  the  initial  homebuyer's 
purchase  price  schedule  as  of  the  date  of 
tlie  agreement  with  the  subsequent 
homebuyer  plus  (ii)  the  amount,  if  any, 
by  which  the  appraised  fair  market 
value  of  the  home,  determined  or 
approved  by  HUD  as  of  the  same  date. 


exceeds  the  purchase  price  specified  in 
paragraph  (c)(2)  of  this  section. 

(2)  Purchase  price  schedule.  The 
subsequent  homebuyer's  purchase  price 
schedule  shall  be  the  same  as  the 
unexpired  portiort  of  the  initial 
homebuyer's  purchase  price  schedule 
except  that  where  the  purchase  price 
includes  an  additional  amount  as 
specified  in  paragraph  (b)(2)  of  this 
section,  the  initial  homebuyer's 
purchase  price  schedule  shall  be* 
supplemented  by  an  additional  purchase 
price  schedule  for  such  additional 
amount  based  upon  the  same  monthly 
debt  service  and  the  same  interest  rate 
as  applied  to  the  initial  homebuyer's 
purchase  price  schedule. 

(3)  Residual  receipts.  After  payment 
in  full  of  the  IHA's  debt,  if  there  are  any 
subsequent  homebuyers  who  have  not 
acquired  ownership  of  their  homes,  the 
IHA  shall  continue  to  pay  to  HUD  all 
residual  receipts  from  the  operation  of 
the  project  mcludii^  payments  received 
on  account  of  any  additional  purchase 
price  schedules  applicable  to  the  homes, 
provided  the  aggregate  amoimt  of  such 
payments  of  residual  receipts  does  not 
exceed  the  aggregate  amount  of  annual 
contributions  paid  by  HUD  with  respect 
to  the  project. 

(4)  Transfer  of  title  to  homebuyer. 
When  the  homebuyer  is  to  obtain 
ownership,  a  closing  date  shall  be 
mutually  agreed  upon  by  the  parties.  On 
the  closing  date  the  homebuyer  shall 
pay  the  required  amoimt  of  money  to  the 
IHA,  or  to  the  homeowners'  association, 
as  appropriate,  including  taxes  and  a 
provision  for  a  reserve. 

§905.527    Payment  upon  resale  at  profit 

(a)  Promissory  note.  (1)  When  a 
homebuyer  achieves  ownership,  the 
homebuyer  shall  sign  a  note  obligating 
him  or  her  to  make  payment  to  the  IHA, 
subject  to  the  provisions  of  paragraph 
(a)(2)  of  this  section,  in  the  event  he  or 
she  resells  the  home  at  a  profit  within  5 
years  of  actual  residence  in  the  home 
after  becoming  a  homeowner.  If, 
however,  the  homeowner  should 
purchase  and  occupy  another  home 
within  one  year  (18  months  in  the  case 
of  a  newly  constructed  home)  of  the 
resale  of  the  Turnkey  III  home,  the  irtA 
shall  refund  to  the  homeowner  the 
amount  previously  paid  under  the  note, 
less  the  amount,  if  any,  by  which  the 
resale  price  of  the  Turnkey  III  home 
exceeds  the  acquisition  price  of  the  new 
home,  provided  that  application  for  such 
refund  shall  be  made  no  later  than  30 
days  after  the  date  of  acquisition  of  the 
new  home. 

(2)  The  note  to  be  signed  by  the 
homeowner  pursuant  to  paragrairfi  (a)(1) 
of  this  section  shall  be  a  noninterest- 


bearing  promissory  note  to  the  MA.  The 
note  shall  be  executed  at  the  time  the 
homebuyer  becomes  a  homeowner  and 
shall  be  secured  by  a  second  mortgage. 
The  initial  amount  of  the  note  shall  be 
computed  by  taking  the  appraised  value 
of  the  home  at  the  time  the  homebuyer 
becomes  a  homeowner  and  subtracting 
(i)  the  homebuyer's  purchase  price  plus 
incidental  costs  (as  described  in 
i  g05.525(a)(l))  and  (ii)  the  increase  in 
value  of  the  home,  determined  by 
appraisal,  caused  by  improvements  paid 
for  by  the  homebuyer  with  funds  from 
sources  other  than  the  EHPA  or  NRMR. 
The  note  shall  provide  that  this  initial 
amount  shall  be  automatically  redu(»d 
by  20  percent  thereof  at  the  end  of  dach 
year  of  residency  as  a  homeowner,  with 
the  note  terminating  at  the  end  of  the 
five-year  period  of  residency,  as 
determined  by  the  IHA.  To  protect  the 
homeowner,  the  note  shall  provide  that 
the  amount  payable  under  it  shall  in  no 
event  be  more  than  the  net  profit  on  the 
resale,  that  is.  the  amount  by  which  the 
resale  price  exceeds  the  sum  of 

(A)  The  homebuyer's  purchase  price 
plus  incidental  costs. 

(B)  The  costs  of  the  resale,  including 
commissions  and  mortgage  prepayment 
penalties,  if  any,  and 

(C)  The  increase  in  value  of  the  home, 
determined  by  appraisal,  due  to 
improvements  paid  for  as  a  homebuyer 
(with  funds  from  sources  other  than  the 
EHPA  or  NRMR)  or  as  a  homeowner. 

(3)  Amounts  collected  by  the  IHA 
under  such  notes  shall  be  retained  by 
the  IHA  for  use  in  making  refunds 
pursuant  to  paragraph  (a)(1)  of  this 
section.  After  expiration  of  the  period 
for  the  filing  of  claims  for  such  refimds, 
any  remaining  amounts  shall  be  applied 
to 

(i)  To  reduce  the  IHA's  capital 
indebtedness  on  the  project  and 

(ii)  After  such  indebtedness  has  been  ' 
paid,  for  such  purposes  as  may  be 
authorized  or  approved  by  HUD  under 
such  Annual  Contributions  Contract  as 
the  IHA  may  then  have  with  HUD. 

(b)  Residency  requirements.  The  five- 
year  note  period  does  not  end  if  the 
homeowner  rents  or  otherwise  does  not 
use  the  home  as  his  or  her  principal 
place  of  residence  for  any  period  within 
the  first  five  years  after  achieving 
ownership.  Only  the  actual  amount  of 
time  the  homeowner  is  in  residence  is 
counted,  and  the  note  shall  be  in  effect 
until  a  total  of  five  years  time  of 
residence  has  elapsed,  at  which  time  the 
homeowner  may  request  the  IHA  to 
release  him  or  her  from  the  note,  and  the 
IHA  shall  do  so. 
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(a)  Tenni^Uon  bylHA.  (1)  In  tfie 
event  the  h«nebuyer  should  breach  die 
Homebuyei  bwnership  Opportunity 
Agreement  {by  foilure  to  make  the 
required  m^hthly  payment  within  ten 
days  after  wt  due  date,  by 
misrepreseBJatlon  or  withholding  of 
information  in  applying  for  admission  or 
in  connection  widi  any  subsequent 
reexamination  of  income  and  family 
composition  by  failure  to  comply  with 
any  of  the  cfCier  homebuyer  obligations 
under  the  ag^ment  by  loss  of 
homeownetihip  potential  (beyond  a 
temporary,  unforeseen  change  in 
circumstances)  (see  S  g05.503[c)(3)),  or 
by  reaching  ^n  income  that  r^uires 
outright  pui^ase  (see  {  g0S.S03(b)),  the 
IHA  may  ttraninate  the  agreement  30 
days  after  giMng  the  homebuyer  notice 
of  its  intenq^n  to  do  so  in  accordance 
with  paragijaph  (a)(2)  of  this  section. 

(2)  Notice  |of  termination  by  the  IHA 
shall  be  in '  Writing.  Such  notice  shall 
state:  1 

(i)  The  re  BBon  for  termination; 

(ii)  That  p|e  homebuyer  may  respond 
to  the  IHA,  ill  writing  or  in  person, 
within  a  specified  reasonable  period  of 
time  regarduig  the  reason  for 
termination;! 

(iii)  That  lii  such  response  die 
homebuyer  may  be  represented  of  the 
HBA;         V 

(iv)  That  Uie  IHA  will  consult  die  HBA 
concerning  itnis  termination;  and 

(v]  That  unless  the  IHA  rescinds  or 
modifies  the  notices,  the  termination 
shall  be  effk:tive  at  the  end  of  the  30- 
day  notice  period- 

(b)  Termiitation  by  the  homebuyer. 
The  homebwrer  may  terminate  the 
Homebuyerf  Ownership  Opportunity 
Agreement  by  giving  the  IHA  30  days 
notice  in  writing  of  this  intention  to 
terminate  and  vacate  the  home.  In  the 
event  that  the  homebuyer  vacates  the 
home  withoi|t  notice  to  the  IHA,  the 
agreement  thall  be  terminated 
automaticallty  and  the  IHA  may  dispose 
of,  in  any  manner  deemed  suitable  by  it, 
any  items  ojfj  personal  property  left  by 
the  homebuyer  in  the  home. 

(c)  Tmnmr  to  the  rental  program.  In 
the  event  o^  termination  of  the 
homeownenhip  agreement  by  the  IHA 
or  by  the  homebuyer  with  adequate 
notice,  the  jiomebuyer  will  be 
transferred; lb  a  suitable  unit  in  the 
rental  progMm,  in  accordance  with 

S  go&S03(cI  l)(ii).  In  diat  event,  die 
amount  in  oie  homeowner's  EHPA  shall 
be  paid  in  iltoordance  widi  %  905.517(j). 


9905,561    PuipoMandappleabMy. 

The  purpose  of  this  subpart  is  to 
implement  the  provisions  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act, 
42  U.SC.  4821-4846,  by  establishing 
procedures  to  eliminate  as  far  as 
practicable  the  immediate  haztutls  from 
die  presence  of  paint  which  may  contain 
lead  in  IHA-owned  housing  assisted 
under  the  United  States  Housing  Act  of 
1937.  This  sul^Mrt  applies  to  IHA-owned 
lower  income  housing  projects,  including 
Turnkey  III,  Mutual  Help  and  conveyed 
Lanham  Act  and  Public  Worics 
Administration  projects,  and  to  section 
23  Leased  Housing  Bond-Financed 
projects.  This  subpart  does  not  apply  to 
projects  under  the  section  23  Leased 
Housing  Non-Bond-Financed  Program, 
the  section  10(c)  Leased  Housing 
Program,  and  the  section  23  and  section 
8  Housing  Assistance  Payments 
Programs.  This  subpart  is  {womulgated 
in  accordance  with  the  authorization 
granted  in  24  CFR  35.24(b)(4)  and 
supersedes,  with  respect  to  all  housing 
to  which  it  applies,  the  requirements 
prescribed  by  Subpart  C  of  24  CFR  Part 
35. 

S  905.555    NoWlcatloii. 

(a)  General.  Tenants  in  IHA-owned 
lower  income  public  housing  projects 
constructed  before  1978  shall  be 
notified: 

(1)  That  the  property  was  constructed 
before  1978; 

(2)  That  the  property  may  contain 
lead-based  paint; 

(3)  Of  the  hazards  of  lead-based  paint; 

(4)  Of  the  symptoms  and  treatment  of 
lead-based  paint  poisoning; 

(5)  Of  the  precautions  to  be  taken  to 
avoid  lead-based  paint  poisoning 
(including  maintenance  and  removal 
techniques  for  eliminating  such 
hazards);  and 

(6)  Of  the  advisability  and  avaUability 
of  blood  and  lead  level  iscreening  for 
children  imder  seven  years  of  age. 
Tenants  shall  be  advised  to  notify  the 
IHA  if  a  child  is  identified  as  having  an 
elevated  lead  blood  level  (EBL) 
condition. 

(b)  Applicants.  A  notice  of  the 
dangers  of  lead-based  paint  poisoning 
and  a  notice  of  the  advisability  and 
availability  of  blood  lead  level  screening 
for  children  under  seven  years  of  age 
shall  be  provided  to  every  applicant 
family  at  the  time  of  application.  The 
applicant  family  shall  be  advised,  if  ' 
screening  is  utilized  and  an  EBLj 
condition  identified,  to  notify  the  IHA. 


In  family  projects  constructed  before 
1978,  the  IHA  shall  inspect  units  for 
defective  paint  surfeces  (^t  unit  turnover 
when  the  incoming  household  includes  a 
member  seven  years  of  age  or  under, 
and  as  part  of  routine  periodic  unit 
inspections.  If  defective  paint  surfaces 
are  found,  covering  or  removal  of  the 
defective  paint  spots  as  described  in 
{  3S.24(b)(2)  shall  be  required. 
Treatment  shall  be  completed  before 
occupancy  in  the  case  of  unit  turnover, 
and  wHthin  a  reasonable  period  of  time 
when  discovered  as  part  of  routine 
periodic  unit  inspections. 

S90&S65   PraeedureebivoMnaEBU. 

(a)  Procedures  Where  a  Current 
Resident  Child  has  an  EBL  When  a 
child  residing  in  an  IHA-owned  lower 
income  housing  project  has  been 
identified  as  having  an  EBL,  the  IHA 
shall: 

(1)  Test  all  chewable  surfaces  and 
defective  paint  surfaces  in  the  unit  or 
IHA-owned  and  operated  child  care 
facilities  used  by  the  EBL  child  for  lead- 
based  paint  (The  IHA  may  also  test  the 
non-chewable  applicable  surfaces. 
Testing  of  exteriors  and  common  areas 
(including  non-dwelling  DiA  facilities 
which  are  commonly  used  by  children 
under  seven  years  of  age)  will  be  done 
as  considered  necessary  and 
appropriate  by  the  IHA  and  HUD)  and 
treat  (where  positive)  the  surfaces  found 
to  contain  lead-based  paint  or 

(2)  Transfer  the  family  with  an  EBL 
child  to  a  post-1978  or  previously  tested 
or  treated  unit. 

(b)  Procedures  for  Admission  of  an 
EBL  Child.  When  an  applicant  family 
has  a  chUd  with  an  identified  EBL,  the 
IHAshaU 

(1)  Test  all  chewable  surfaces  and 
defective  paint  surfaces  in  the  unit 
assigned  for  lead-based  paint  (the  IHA 
may  also  test  the  non-chewable 
applicable  surfaces.  Testing  of  exteriors 
and  common  areas  (including  non- 
dwelling  IHA  facilities  which  are 
commonly  used  by  children  imder  seven 
years  of  age)  will  be  done  as  considered 
necessary  and  appropriate  by  the  IHA 
and  HUD)  and  teat  (where  positive)  the 
surfaces  found  to  contain  lead-based 
painter 

(2)  Assign  the  family  to  a  post-1978 
unit  or  a  previously  tested  or  treated 
unit. 

(c)  Testing  Requirements.  Testing  of 
the  unit  housing  the  EBL  child  and  the 
IHA-owned  or  operated  child  care 
facilities  used  by  the  EBL  child  shall  be 
completed  within  five  days  after 
notification  of  die  IHA  of  die 
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identificatiaii  of  dw  rhiM  Tttting  flf  a 
unit  for  an  applicmt  fndlf  nUn  1m* 
on  EBL  cfaild  abdl  be  oa^tblad  befate 
ocaipaocy.  Testing  aonricMapKailaUe 
txna  State,  local  or  tribal  health  at 
hoHsing  agencies  shall  be  utifized  to  Ae 
extent  avaflable.  Testing  will  be 
considered  as  an  elipUe  nodemixatiaii 
cost  under  Subpart  G  of  this  part  only 
upon  IHA  certification  that  testing 
services  are  otherwise  unavailable. 
Testing  shall  be  performed  by  using  an 
X-ray  fluorescence  analyzer  (XRF). 
Laboratory  chemical  analysis  may  be 
used  if  approved  by  HUD  in  cases 
where  it  is  not  practical  to  obtain  XRF 
readings.  XRF  readings  of  1  mg/cm'  or 
higher  are  considered  positive  for 
presence  of  lead-based  paint 

(d)  Hazard  Abatement  Requirements. 

(1)  Abatement  Actions.  Hnard 
abatement  actions  shall  be  carried  out 
in  accordance  with  the  following 
requirements  and  order  of  priority: 

(i)  Unit  housing  or  to  be  housing  a 
child  with  EBL  If  defective  lead-based 
paint  surfaces  are  found  within  the  unit, 
the  entire  surface  shall  be  treated.  Any 
chewable  surface  found  to  contain  lead- 
based  paint  shall  be  treated.  Treatment 
of  a  unit  for  an  applicant  family  which 
has  an  EBL  child  shall  be  completed 
before  occupancy.  Where  full  treatment 
of  a  unit  housing  an  EBL  child  cannot  be 
completed  vdthin  five  days  after 
positive  testing,  emergency  intervention 
actions  (including  removing  defective 
lead-based  paint  and  scrubbing  surfaces 
after  such  removal  with  strong 
detergents)  shall  be  taken  %vithin  such 
time.  Full  treatment  of  a  unit  housing  an 
EBL  child  shall  be  completed  within  14 
days  after  positive  testing,  unless 
funding  sources  are  not  immediately 
available.  In  such  event,  reprogramming 
of  previously  approved  CIAP  fimds,  or 
emergency  modernization  funds,  shall 
be  requested  immediately. 

(ii)  IHA-owned  or  operated  child  care 
facilities  used  by  a  duld  with  an  EBL  if 
defective  lead-based  paint  surfaces  are 
found  within  the  facility,  the  entire 
surface  shall  be  treated.  Also  any 
chewable  surface  found  to  contain  lead- 
based  paint  shall  be  treated. 

(iii)  Common  areas  (including 
ncnidwelling  IHA  fadhties  which  are 
commonly  used  by  children  under  seven 
years  of  age)  and  exterior  applicable 
surfaces  of  projects  in  which  children 
with  EBLs  reside.  Where  considered 
necessary  and  appropriate  by  the  IHA 
and  HUD,  abatement  shall  be  provided 
to  defective  lead-based  paint  spots  on 
common  areas  and  exterior  applicable 
surfaces  other  than  chewable  surfaces, 
and  1o  complete  chewable  surfaces 
containing  defective  or  intact  lead-      •< 
based  paint 


(2) 
shall  be  inovided  kiy  I 
deaoibKliii  I  J&M0}N2).7hefHA  iImU 
sdacta  DPil  lifBBlliu— Jaate 
treatBea«  lor  tfia  aoiiBoe  tader  tha 
ciicuaBtaiion. 

(3)  raaoii/ AntectMML  Ika  IHAahall 
take  appropriate  action  to  protect 
tenants  induding  children  widi  EBLa, 
other  children,  and  pregnant  wobmb 
from  hazards  aaaodated  with  abatement 
procedures.  When  aeceasaiy,  tanoits 
nust  be  relocated  daring  abatofieat  in 
order  to  oiitigate  possible  health 
hazards  ari^ng  fitun  the  abatement 
process,  except  when  abatement  is 
accomplished  by  removal  of  woodworii 
or  covering  of  walls  or  woodworic 
Tenant  relocation  may  be  accomplished 
with  CHAP  assistance. 

(4]  Disposal  of  Lead-Based  Paint 
Debris.  Tbe  IHA  shall  dispose  of  lead- 
based  paint  debris  in  accordance  with 
applicable  local.  State  or  Federal 
requirements.  (See.  e.g.,  40  CFR  Parts 
280-271.) 

(e)  Records.  The  IHA  shall  maintain 
records  on  which  units,  common  areas 
and  exteriors  and  IHA  child  care 
facilities  have  been  tested,  results  of  the 
testing,  and  the  condition  of  painted 
surfaces  by  location  in  or  on  the  unit 
common  area,  exterior  surface  or  IHA 
child  care  facility.  The  IHA  shall  report 
information  regarding  such  testing,  in 
accordance  with  such  requirements  as 
shall  be  prescribed  by  HUD.  The  IHA 
shall  also  maintain  records  of 
abatement  provided  under  this  subpart, 
and  shall  report  infbnnation  r^arding 
such  abatement  and  its  compUance 
with  the  requirements  of  24  CFR  Part  35 
and  9  905.555,  in  accordance  with  such 
requironents  as  shall  be  prescribed  by 
HUD.  If  records  establish  that  a  unit 
IHA  child  care  facility,  exterior  or 
common  area  was  tested  or  treated  in 
accordance  with  the  standards 
prescribed  in  this  subpart  before  or  aftra* 
September  23, 1986,  such  units,  chihl 
care  facilities,  exteriors  or  common 
areas  are  not  required  to  be  retested  or 
re-treated. 

(Information  coUectioB  requirements 
contsioad  in  paragraph  (e)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2577-0080.) 

9905.570   Tastinsandabatameni 
appNcabia  to  awdemizatlon. 

{a]  Applicability  of  requirements.  (1) 
For  ooraprehensive  modemizatian 
projects  for  wdiicfa  funding  was 
approved  before  Septeaober  23, 1986. 
which  involve  the  breaking  of  a  painted 
surface  that  may  contain  lead-bued 
paint  m>  constractian  contracts, 
excluding  those  solely  far  anei^gency 
work  items,  ahall  be  execated  ntil 


or  after  Septeafcar  23, 19Mi  no  .  I 

b(His(nictioacaotraets.  exdading  diose 
sole^  for  ameigency  work  items.  shaU 
be  executed  aniui  random  teatmg  as 
describad  in  diis  section  has  taken  place 
and  any  necessary  abatammt  as 
described  in  this  section  and  in 
I  g05.56S(d)  is  included  in  the 
modendzation  budget 

(b)  Aondbm  teslu^  (1)  The  IHA  shall 
cause  a  random  natugke  of  the 
comprehensive  modernization  protect 
units  to  be  tested  for  lead4»ased  paint 
on  chewable  surfaces  and  defective 
paint  surfaces,  if  the  family  project 
was — 

(i)  Constructed  or  substantially 
rehabiUtated  before  1973,  or 

(ii)  Constructed  or  substantially 
rehabilitated  during  or  after  1973  but 
before  1978  imder  drcamstances  not 
subjecting  such  construction  or 
rehabilitation  to  the  requirements  of  24 
CFR  Part  35  (as  then  in  efiCect). 

(2)  Ten  units  shall  be  tested  in 
comprehensive  modernization  projects 
with  20  or  more  units,  and  six  units  shall 
be  tested  in  projects  widi  fewer  than  20 
units,  togedier  with  a  sample  of  common 
areas  and  exterior  chewable  surfaces 
and  defective  paint  surfaces  which  are 
part  of  die  comprehensive 
modemizatitm  project  Common  areas 
.inchided  in  the  sample  may  include 
IHA-owned  or  operated  child  care 
centers  or  non-dwelling  IHA  fsdUties 
commonly  used  by  children  under  seven 
years  of  age.  If  none  of  the  tested  units, 
common  areas  or  exterior  applicable 
surfaces  contain  lead-based  paint  the 
comprehen^ve  modernization  project 
may  be  considered  free  of  lead-based 
paint  and  no  further  testing  or 
abatement  action  will  be  reqiured.  If 
lead-based  paint  is  found  in  any  units  in 
the  sample,  all  units  in  the 
comprehensive  modernization  project 
are  required  to  be  tested.  If  lead-based 
paint  is  found  in  any  common  areas,  all 
common  areas  in  the  comprehensive 
modernization  project  are  required  to  be 
tested.  If  lead-based  paint  is  fbtmd  in 
any  exterior  appHcaUe  surface,  all 
exterior  applicable  sorfaccs  in  the 
comprehensive  modernization  project 
are  required  to  be  tested.  In  die 
comprehensive  modeiidzation  projects 
that  are  known  to  contain  some  lead- 
baaed  paint  no  random  sampling  is 
necessary,  bat  each  unit  shaH  be  tested. 


JMunk 
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asdisoibedin 


S  905.;S65Cc)  ibaU  be  foUowed. 

[ci  Abat^  neat  Where  dafecttire  leedr 
based  paim  is  fisimd  on  a  wall  or  ceiling 
surface  witt  in  a  unit  or  an  IHA-owned 
or  operated  child  care  facUity.  the  entire 
wall  or  ceilhg  surface  shall  be  treated. 
If  lead-based  paint  is  found  on  chewabM 
surfaces  w^lhbi  a  unit,  the  entire 
chewable  Mrface  shall  be  treated.  In 
common  amas,  includfaig  interior 
surfaces  orj  non-dwelling  IHA  facilities 
(which  are  oonunonly  used  by  children 
under  sevejij  years  of  age),  ainl  on 
applicable  ^terior  surfaces,  treatment 
shall  be  pr6Vided  to  defective  lead- 
based  paint  spots  and  to  complete 
chewable  surfaces  containing  defective 
or  intact  leMl-based  paint  Abatement 
within  a  comprehensive  modernization 
project  sholild  be  prioritixed  in  relation 
to  the  immediacy  of  the  hazards  found 
to  children  linder  seven  years  of  age. 

(Approved  bv  the  Office  of  Management  and 
Budget  undef  ^trol  number  2S77-0000) 

fM&57S   (kmpltancewWi tribal, 8Me 
and  local  lam. 

(a)  IHA  J^^sponsibilities.  Nothing  in 
this  subpar^  is  intended  to  relieve  an 
IHA  of  anyiiesponsibility  for 
compliance!  With  ^'^  ^^^^  °'  ^°'^ 
laws,  ordinuices.  codes  or  regulations 
governing  lead-based  paint  testing  or 
hazard  abatement  The  IHA  shall 
maintain  rebords  evidencing  compliance 
witii  appliceble  tribal  State  or  local       , 
requirements,  and  shall  report 
information  concerning  such 
compliancei  tn  accordance  with  such 

'  requirements  as  shall  be  prescribed  by 
HUD.         |i 

(b)  HUD  Responsibility.  If  HUD 
determines  jt|iat  a  bibal.  State  or  local 
law,  ordina^,  code  or  regulation 
provides  for  lead-based  paint  testing  or 
hazard  abatement  in  a  manner  which 
provides  a  comparable  level  of 
protection  fr^m  the  hazards  of  lead- 
based  paintj  |>oisoning  to  that  provided 
by  the  requirements  of  this  subpart  and 
that  adherehice  to  the  requirements  of 
this  subpart  Would  be  duplicative  or 
otherwise  cMise  inefRciencies,  HUD 
may  modi^  or  waive  the  requirements 
of  this  snbpcrt  in  such  a  manner  as  m^ 
be  approprible  to  promote  efRciency 
while  ensuring  such  comparable  level  of 
protection. 

(Approved  b*  llie  Office  of  Management  and 
Budget  under  OMB  Control  Number  2577- 
0090) 


SM5.SW 

IHA  compliance  with  the 
requirements  of  this  subpart  will  be 
included  in  \  te  scope  of  HUD  monitoring 
of  IHA  op«^  E  tions.  Noncompliance  with 
any  reqi^i  i  ent  of  this  subpart  qiey 


subiect  an  DiA  to  sanctions  provided 
under  the  Annual  Contributions 
Contract  or  to  enforcement  by  other 
means  authorized  by  law. 

Subpart  Q—CompralMiwIv* 


SMSM1    PurpeaaandappicabMy. 

(a)  Section  14  of  die  United  States 
Housing  Act  of  1937  establishes  the 
Comprehensive  Iimrovement 
Assistance  Program  (CIAP),  authorizing 
the  Department  of  Housing  and  Urban 
Development  (HUD)  to  provide  financial 
assistance  to  Indian  Housing  Authorities 
(IHAs).  to  bnprove  the  physical 
condition  and  upgrade  the  management 
and  operation  of  existing  public  housing 
projects  to  assure  that  sudi  projects 
continue  to  be  available  to  serve  lower 
income  families.  These  physical  and 
management  improvements  are  funded 
by  capital  grants  provided  under  section 
5(c)  of  the  Act  The  purpose  of  this  part 
is  to  prescribe  requirements  and 
procedures  for  the  CIAP. 

(b)  litis  part  applies  to  IHA-owned 
lower  income  public  housing  projects, 
including  conveyed  Lanham  Act  and 
Public  Works  Administa«tion  (PWA) 
projects,  and  to  Section  23  Leased 
Housing  Bond-Hnanoed  projects,  for 
whidi  IHAs  request  assistance  under 
the  CIAP  in  Federal  Fiscal  Year  (FF¥) 
1981  and  thereafter.  This  part  also 
a|q)lies  to  the  implementation  of 
modernization  programs  which  were 
approved  before  FFY 1981.  This  part 
does  not  apply  to  projects  under  the 
Section  23  Leased  Housing  Non-Bond 
Financed  Program,  and  the  Section  23 
and  Section  8  Housing  Assistance 
Payments  Programs. 

(c)  See  §  905.125  for  general 
requirements  of  Federal  statutes  other 
than  the  Act  that  apply  to  modernization 
under  this  subpart  With  respect  to 
requirements  for  testing  and  abatement 
of  lead-based  paint  see  {  905.570. 

S90S.805    ERglMecoals. 

(a)  Physical  Improvements.  Physical 
improvements  eligible  for  modernization 
funding  may  include  alterations, 
betterments,  additions,  replacements, 
andnon^vutine  maintenance  that  are 
necessary  to  meet  the  modernization 
and  engery  conservation  standards 
Qrescribed  in  9  905.670.  These  standards 
may  be  exceeded  only  when  necessary 
or  highly  desirable  for  the  long-term 
physical  and  social  viability  of  the 
individual  project.  If  demolition  is 
proposed,  the  IHA  shall  comply  with 
Subpart  K, 

(b)  Management  Improvement 
Costs.— {\]Eligibility.  Management 
improvements  that  are  project-specific 


or  DiA-wide  in  nature  are  eligible 
modennsation  costs  only  under 
comprehensive  modernisation,  subject 
to  the  ffrilowing  conditions: 

(i)  The  management  improvements  are 
necessary  to  correct  identified 
management  problems  and  to  sustain 
the  physical  improvements  at  the  project 
to  be  modernized; 

(ii)  The  management  improvements 
require  additional  funds  for 
implementation  and  the  funds  are  not 
available  &Dm  other  sources; 

(iU)  The  combined  costs  for 
management  improvements  and 
planning  under  paragraph  (d)  of  this 
section  do  not  exceed  10  percent  of  the 
approved  physical  improvement  costs 
for  an  IHA  in  a  particular  FFY,  unless 
specifically  approved  by  HUD.  Under 
paragraph  (d)  of  this  section,  plaiming 
costs  shall  not  exceed  five  percent  of  die 
funds  available  to  die  HUD  office  in  a 
particular  FFY; 

(iv)  Management  improvement  costs 
are  funded  only  for  the  implementation 
period  of  the  physical  improvements.  In 
rare  cases,  the  HUD  office  may  approve 
a  longer  period,  up  to  a  maximum  of  five 
years  where  it  is  clearly  shown  to  be 
necessary  to  complete  the  initial 
installation  and  demonstrate  that  the 
management  work  item  will  bring  about 
needed  management  improvements;  and 

(v)  Where  an  approved  modernization 
program  includes  management 
improvements  which  involve  ongoing 
costs,  HUD  is  not  obligated  to  provide 
continued  funding  or  additional 
operating  subsidy  after  the  end  of  the 
implementation  period  of  the 
management  improvements.  The  IHA  is 
responsible  for  finding  other  funding 
sources,  reducing  its  ongoing 
management  costs,  or  terminating  the 
management  activities. 

(2)  Eligible  Management  Areas. 
Subject  to  the  conditions  set  forth  in 
paragraph  (b)(1)  of  this  section, 
management  improvements  may  involve 
or  upgrade  the  following  areas: 

(i)  Management  financial  and 
accounting  control  systems  of  the  IHA 
that  are  related  to  the  project  to  be 
modernized; 

(ii)  Adequacy  and  qualifications  of 
personnel  employed  by  the  IHA  in  the 
management  and  operation  of  the 
project  to  be  modernized  for  each 
category  of  employment  and 

(iii)  Adequacy  and  efficacy  of  the 
following  for  the  project  to  be 
modernized: 

(A)  Tenant  programs  and  services: 

(B)  Tenant  and  project  security; 

(C)  Tenant  selection  and  eviction; 

(D)  Occupancy; 

(E)  Rent- collection;  and 
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(F)  Mainlenance. 

(c)  Tenant  Moving  Coats,  ^^"ii^ 
costs  for  tenants  who  have  to  be  laoved. 
either  temporarily  or  pennaneotly,  to 
accommodate  the  modemizatioB. 
including  the  move  back  to  the 
modernized  project  or  units  where 
necessary,  are  eligible  modenuzation 
costs.  The  IHA  shall  provide  temporary 
or  permanent  housing  at  comparable 
cost  for  affected  tenants  on  a 
nondiscriminatory  basis. 

(d)  Planning  Costs.  Manning  costs 
necessary  for  developing  the 
preliminary  and/or  final  applications 
[i.e.,  costs  incurred  before 
modernization  program  approval]  are 
eligible  modernization  costs.  These 
costs  may  be  reimbursed  after  final 
application  approval.  Financially 
distressed  IHAs  may  request  approval 
from  HUD  for  up-front  funding  of 
planning  costs  where  the  HUD  office 
determines  that  developing  the 
preliminary  and/or  final  applications 
would  otherwise  present  an  undue 
financial  hardship.  For  tfiis  purpose,  a 
financially  distressed  DiA  is  an  IHA 
whose  tenant  accounts  receivable 
fTARs),  operating  reserve  levels,  and/or 
handling  of  cash  [i.e.,  diversion  of 
monies)  have  resulted  in  a  HUD 
determination  that  the  IHA  is  or  is  soon 
likely  to  be  in  serious  financial 
difficulty,  ^k)t  more  than  five  percent  of 
the  fonds  available  to  the  HUD  office  in 
a  particular  FFY  shall  be  used  for 
plaiming  costs. 

(e^  Administrative  Costs. 
Administrative  costs  necessary  for  the 
additional  design  and  implementation  of 
the  physical  and  management 
improvements  {i.e.,  costs  to  be  incurred 
after  modernization  program  approval) 
are  eligible  modernization  costs,  as 
follows: 

(1)  Nontechnical  and  technical 
salaries.  The  salaries  of  nontechnical 
and  technical  IHA  personnel  assigned 
full-time  or  part-time  to  the 
modernization  iHtigram  are  eligible 
modernization  costs.  Any  proration  of 
salaries  shall  be  justified  by  the  IHA. 
authorized  by  the  HUD  office  and 
reflected  by  an  appropriate  revision  to 
the  IHA's  operatinjg  budget. 

(2)  Employee  Benefit  Contributions. 
IHA  contributions  to  employee  benefit 
plans  on  behalf  of  nontechnical  and        . 
technical  IHA  personnel  are  eligible        i 
modernization  costs  in  proportion  to  the 
amount  of  salary  chaiged  to  the 
modernization  proflvm.  \ 

(f)  Homeownership  Projects.  For 
homeownership  projects  only,  eltgiUe 
physical  improvements  are  limited  to 
work  items  that  are  not  the 
responsibility  of  the  horaebuyer  families 
and  that  are  related  to  health  and 


safe^.  ooirectoi  of  liewekiaHat 
deficiencies  and  ooit-eSBClivt  i 

conMnratiaB.  J 

or  replacements.  oriiHtiiw.  itaow  that 

are  the  responsibility  of  the  homebuyer 

families,  and  SMBageMeiit 

improveaoBts  are  not  eligible 

modernization  costs  for  homaowaersUp 

projects. 

(g)  Lead-Based  Plaint  Testing.  Lead- 
based  paint  testing  costs,  as  described 
in  %  905.570,  are  e^gible  modernization 
costs. 

^)  Lead-Based  Paint  Hazard 
Abatement  Lead-based  paint  hazard 
abatement  costs,  as  described  in 
9  005.565  and  1 905570.  are  eli^ble 
modernization  costs. 

§MSy8ltf 

pptoaals 

(a)  M^  AJbCqTicotwn.  As  soon  as 
poa^ble  after  modenrization  finds  for  a 
partiodar  FFY  become  available,  HUD 
shall  give  written  notification  <rf  the 
availabifity  of  such  funds  and  the  tkne 
fi-ame  for  submission  of  the  preUminary 
applications. 

(b)  IHA  Consultation  With  Local 
Officials  and  Tenants/Homebuyers.  The 
IHA  riiall  develop  die  application  in 
consultation  with  local  officials  and 
tenants/homebuyers  at  tiie  project  to  be 
modernized,  as  set  forth  in  %  905.620  and 
S  90S  J25.  Before  devefoping  the 
preliminary  application,  the  IHA  shall 
consult  with  local  officials  as  to  whether 
the  proposed  comprehensive  or  special 
purpoae  modernization  is  financially 
feasible  and  will  result  in  long-term 
physical  and  social  viability  of  tiie 
project. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2577- 
0090) 

(c)  Preliminary  Application.  Based  on 
an  initial  comprehensive  assessment  of 
its  improvement  needs,  including  a 
determination  of  the  financial  feasibility 
(as  defined  in  9  905.102)  of  tiie  proposed 
comprehensive  or  special  purpose 
modiiemization  and  the  long-term 
viability  of  the  project(s)  after 
modernization,  the  IHA  shall  submit  to 
the  HUD  office  a  pieltminary 
application,  in  a  form  prescribed  by 
HUD.  which  shall  contain: 

(1)  A  five-year  plan,  which  is  the 
IHA's  initial  comprriiensive  assesamenV 
of  the  modernization  fonds  to  be 
requested  over  a  five-year  period  to 
meet  the  total  physical  and  manngr 
improvement  needs  of  its  pnqec^ 
including  any  special  purpose  and 
homeownership  needs,  as  well  as  any 
emergency  meda  in  die  current  year. 
The  plan  must  inchide  gross  estiantas  of 
I  the  total  needs  of  the  imtectts)  for 


which  ooin|HclKBsive  flMsdendzalioB  is 
requested  aaJ.yoas  estiiBatee  of  fte  I  ' 
specfonieol  needs  of  the  profect(s)  for 
wMiili  special  purpose,  emergency  or 
boutsu  wiiei  sliip  modemization  is 
requested. 

(2)  A  tnief  explanatfam  of  the  priority 
order  of  the  projects  for  wdiidi 
modnaization  buadiqg  is  requested  in 
the  current  FFY  (see  paragraph  (h)  of 
this  section). 

(Apfww^d  by  the  Office  of  MaaagemeBt  and 
Bwj^t  aidar  OMB  approval  muaber  2S77- 
OOM) 

[d)  HUD  Screening.  The  HUD  office 
shall  review  the  preliminaiy  application. 
The  HUD  <^cc  dull  select  a 
preliminary  aHilicatioo  for  further 
prooesaiBg  on  the  basis  of  soch  factors 
as  the  urgBpqr  of  the  need  ami  the  fflA's 
admiaiatmtive  capability,  as  described 
in  9  905.145,  and  modernization 
capability.  Modemization  capability  is 
adequate  if  the  IHA  obligates  approved 
modemization  funds  within  the  HUD- 
approved  schedule,  except  in 
drcomstances  beyond  the  IHA's  control. 
Funds  are  considered  obligated  when 
the  IHA  awards  a  contract  or  starts 
force  account  work  for  the 
modemization  project.  Grcumstances 
beyond  the  IHA's  control  may  be  found 
by  the  HUD  office  in  such  cases  aa 
delays  resulting  from  litigation, 
environmental  review  or  strikes. 

(e)  IHA  Preparation  for  Joint  Review. 
The  IHA  shall  prepare  for  the  joint 
review  by: 

(1)  Reaching  agreement  with  the  HUD 
office  on  tiie  specific  project(8)  to  be 
covered  during  tiie  join  review; 

(2)  Completiiig  a  detailed 
comprehensive  assessment  in  a  form 
prescribed  by  HUD.  of  the  total  physical 
and  management  improvement  needs  of 
the  project(s]  for  which  the  IHA  is 
requesting  comprehensive 
modemization  and  of  the  specialized 
needs  of  the  project(8)  for  which  the 
IHA  is  requesting  special  puniose, 
emergency  or  homeo«vnenhip 
modemization  in  the  current  FFY.  For 
each  project  proposed  for 
ooQprehensive  modernization,  the 
comprehensive  assessment  shall 
include:  the  current  physical  condition 
and  the  physical  imprbvemrats 
necessary  to  meet  the  standards  (see 

9  905.605(a)):  the  improvements  needed 
to  upgrade  the  management  ntd 
operation  so  that  decent,  safe  and 
sanitary  living  oontfitions  will  be 
provided:  and  an  identificatfon  of 
managaasent  needs  related  to  items  set 
forth  in  I  g05MS(bH2): 
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(3)  Reviewing  the  other  points  to  be 
covered  diirii|i^  the  (oint  review  a» 
prescribed  bi|HUD. 

(Approved  by  U^e  Office  of  Muiagement  and 
Bu(^l  under  (MB  approval  nunyber  2S77- 
0044) 

(f)  foint  Rektew,  The  DiA  and  the 
HUD  office  sjiiaU  conduct  on  on-site 
review  to  dispjuss  ttie  proposed 
modernization  program,  as  set  forth  in 
the  preliminwy  application  and  the 
detailed  comprehensive  assessment,  and 
reach  tentative  agreement  on  IHA 
needs.  The  joiht  review  shall  include  an 
on-site  inspection  of  the  prc^rty  and 
resolution  of  (he  relevant  issues  as 
prescribed  bf  HUD. 

(g)  Comprehensive  Modernization 
Approach.  Vltk  proposed  comprehensive 
modernization  shall  be  funded  in  one 
stage,  unless  die  HUD  office  determines, 
based  upon  t)i|e  criteria  set  forth  in 
paragraph  (g)^)  of  this  section,  that  it 
shall  be  funded  in  two  stages. 

(1)  OneStQge  Funding.  In  general 
comprehensive  modernization  will  be 
funded  in  on^  {Stage.  Under  one-stage 
funding,  the  total  amount  of 
modernization  fiinds  for  all  required 
physical  and  nianagement 
improvements  at  the  project  shall  be 
approved  at  one  time,  out  of  fluids  for  a 
sii^e  FFY,  under  one  final  application. 
The  IHAandjIie  HUD  ofHce  shall  agree 
on  the  length  I  ef  the  implementation 
period  that  is  Sppropriate  for  the 
particular  modernization  program.  The 
entire  moderiization  program  for  the 
project  shall  generally  be  completed 
within  a  periMi  of  not  more  than  three 
years.  However,  if  is  is  shown  to  the 
satisfaction  of  the  HUD  office  that  the 
scope  of  the  improvements  is  unusually 
extensive  or  the  nature  of  the 
improvements' necessitates  a  longer 
implementation  period,  a  longer 
implementation  period  not  to  exceed 
five  years  may  be  approved.  See 

S  905.605(b)  qi»  the  implementation 
period  of  maikltgement  improvements. 

(2)  TwoStqge  Funding.  On  an 
exception  basis,  the  comprehensive 
modernization  will  be  funded  in  two 
stages.  Undet  two-stage  funding,  the 
total  amount  df  the  modernization  funds 
for  all  required  physical  and 
management  improvements  at  the 
project  shall  be  approved  at  two 
different  times. 

(i)  Mandat^ty.  Where  die  HUD  office 
determines  that  the  IHA  lacks 
modemization  capability,  as  described 
in  paragraph  m)  of  this  section,  the  HUD 
office  AM  bad  comprehensive 
modemization  in  two  stages.  At  the  first 
stage,  approval  is  limited  to  funds  for 
architectural/engineering  work  and  a 


^is^ 


portion  of  the  management 
improvements. 

(ii)  Optional  Where  the  HUD  (^ce 
determines  that  the  filA  lacks 
admiaistrative  capability,  as  described 
in  S  905.14S.  or  diet  die  ma^iitude  of  Uw 
total  funds  required  fu-  comprehensive 
modemiiatian  is  sudi  that  one-stage 
funding  is  precluded  by  die  HUD  ofRce's 
allocation,  the  HUD  office  may  fund 
comprehensive  modemization  in  two 
stages.  At  Ihe  first  stage,  aniroval  may 
include  funds  for  architectural/ 
enginewiag  work  and  a  portion  of  the 
physical  and  managnnent 
improvements. 

(iii)  First  Stage.  The  first  stage  shall 
be  approved  out  of  funds  for  single  FFY, 
under  one  final  application,  llie  final 
applicatioo  shall  address  aU  required 
improvements  at  the  project,  except  that 
the  modernization  plan  under  paragraph 
(i)(2)  of  dds  section  shall  pertain  only  to 
work  items  to  be  completed  during  the 
first  stage.  When  approving  the  first 
stage,  the  HUD  office  will  indicate  the 
approximate  balance  of  the 
modemizafion  funds  to  be  approved  for 
the  project  at  the  second  stage  and  its 
intent  to  approve  that  balance,  subject 
to  the  availability  of  future  funds, 
satisfactoiy  progress  by  the  IHA  in 
oUigating  fint  stage  fiinds,  IHA 
submisskm  of  additional  documents  and 
IHA  compliance  with  HUD  regulatory 
and  statutory  requirements. 

(iv)  Second  Stage.  Where  die  IHA  is 
requesting  funding  for  the  second  stage 
of  a  two-stage  comprehensive 
modemization  project  the  HUD  office 
will  determine  whether  the  IHA  has  met 
the  conditions  stated  in  paragraph 
(g)(2Miii)  of  diis  sectioa  If  not.  die  HUD 
office  may  not  approve  the  second  stage 
for  funding  at  this  time.  The  IHA 
submission  for  the  second  stage  is 
limited  only  to  the  items  as  deemed 
necessary  by  HUD. 

(v)  Implementation  Period.  The  entire 
modemization  program  for  the  project 
shall  be  completed  within  a  maximum 
five-year  period  The  IHA  and  the  HUD 
office  shall  agree  on  the  length  of  the 
implementation  period  of  each  stage. 
The  first  stage  shall  be  completed  within 
a  maximum  two-year  period  and  the 
second  stage  within  maximum  three- 
year  period. 

(3)  Lead-Based  Paint  Testing  and 
Abatement  Funding.  In  general, 
modemization  involving  lead-based 
paint  testing  and  abatement  may  be 
funded  in  one  or  two  stages  as 
described  in  paragraphs  (g)(1)  and  (2)  of 
this  section. 

(h)  HUD  Preliminary  Funding 
Decisions.  After  all  of  the  joint  reviews, 
the  HUD  office  will  determine  whether 
the  IHA  will  be  invited  to  submit  the 


final  application  for  the  identified 
pn>ject(s)  by  considering  whether  die 
IHA  has  adequately  addressed  all 
relevant  issues,  as  determined  by  HUD, 
giving  preferences  to  IHAs  wrhich 
request  assistance  for 

(1)  Group  1,  projects  having 
emergency  cdnditiens  that  pose  an 
immediate  threat  [i.e.,  must  be  corrected 
widiin  <Mie  year  of  fundmg  approval)  to 
tenant  health  or  safety.  Fvuiding  is 
limited  to  correction  of  emergency 
conditions  and  may  not  be  used  for 
substantial  rehabilitation.  Emergency 
conditions  include  all  testing  as  required 
by  1 905.555  (a)  and  (c)  and  abatement 
as  required  l^  §  90S.S65(d). 

(2)  Group  2.  projects: 

(i)  Having  conditions  that  threaten 
tenant  health  or  safety  or  having  a 
significant  number  (10  percent  or  more] 
of  vacant  or  substandard  units;  and 

(ii)  Located  in  IHAs  that  have 
demonstrated  a  capability  of  carrying 
out  the  proposed  modernization 
activities  (comprehensive,  special 
purpose  and  homeownership 
modernization).  Within  this  category, 
the  Secretary  may  give  priority  to 
additional  factors,  such  as  cost  benefit, 
severity  of  lead-based  paint  hazard 
abatement  needs,  and  whether  the 
activity  is  a  second  or  subsequent  stage 
of  comprehensive  modemization. 

(3)  Group  3,  other  projects  located  in 
IHAs  that  have  demonstrated  a 
capability  of  carrying  out  the  proposed 
modemization  activities 
(comprehensive,  special  purpose  and 
homeownership  modemization).  The 
Secretary  may  give  priority  to  factors 
which  demonstrate  that  the 
modemization  will  result  in  the  greatest 
cost  benefit. 

(i)  Final  Application.  Upon 
notification  firam  HUD,  the  IHA  shall 
submit  to  the  HUD  office  a  final 
application  which  shall  contain: 

(1)  For  each  project,  an  identification 
of  and  an  estimate  of  the  total  costs  of 
replacement  of  the  equipment  system  or 
structural  elements  tiiat  would  nomially 
be  replaced  (assuming  routine  and 
timely  maintenance  is  perforaied)  over 
the  remaining  period  of  the  ACC  or 
during  the  30-year  period  beginning  on 
the  date  of  submission  of  the  final 
application,  whichever  period  is  longer. 
Tliis  estimate  shall  include  an  estimate 
of  such  costs  accrued  for  the  period 
whidi  ends  upon  the  date  on  which  the 
final  application  is  made  and  an 
estimate  of  the  costs  which  will  accrue 
during  each  12-month  period  after  the 
final  application; 

(2)  A  comprehensive  assessment  of 
physical  and  management  improvement 
needs,  described  in  paragraph  (e)(2)  of 
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this  section,  and  a  plan  for  making  the 
improvements  and  replacements  and  for 
meeting  the  needs.  Hie  plan  shall       | 
include:  \ 

(i)  A  schedule  of  actions  to  be  \ 

completed  over  a  period  of  not  greater 
than  Hve  years  from  the  date  of 
approval  of  the  application,  within  each 
12-month  period  covered  by  the  plan, 
and  which  are  necessary  to  make  the 
physical  improvements  and  to  upgrade 
the  management  and  operation  (see 
paragraph  (g)(1)  of  this  section); 

(ii)  The  estimated  cost  of  each  action; 

(iii)  A  project  operating  budget  for 
each  12-month  period  covered  by  the 
plan,  excluding  modernization  costs; 
and 

(iv)  An  estimate  of  the  financial  . 
resources  to  be  available  from  all 
sources  and  the  amounts  of 
modernization  funds  to  be  requested  for 
each  12-month  period  covered  by  the 
plan. 

(3)  An  organization  and  staffing  plan, 
stating  the  proposed  organization, 
staffing  and  inspection  of  the 
modernization  program. 

(4)  An  IHA  report  on  compliance  by 
the  local  governing  body  with  the  terms 
of  the  Cooperation  Agreement,  or  as 
embodied  by  the  Tribal  Ordinance  as 
applicable  for  certain  U-lAs,  and  any 
additional  services  or  facilities  that  the 
IHA  plans  to  request  from  the  local 
governing  body. 

(5)  A  resolution  by  the  IHA  Board  of 
Commissioners,  approving  the  final 
application  and  certifying  that: 

(i)  The  IHA  will  comply  with  all 
policies,  procedures  and  requiremenjts 
prescribed  by  HUD  for  the 
modernization,  including 
implementation  of.the  Modernization  in 
a  timely,  evident  and  economical 
manner 

(ii)  The  estimated  costs  of  the 
modernization  program  cannot  be 
funded  from  current  operating  funds; 

(iii)  The  proposed  physical  work 
meets  the  modernization  standards: 

(iv)  The  IHA  has  complied  with  the 
Indian  preference  requirements 
specified  in  §  905.120; 

(v)  The  IHA  has  complied  with 
applicable  civil  rights  requirements  as 
described  in  9  905.115; 

(vi)  The  IHA  has  complied  with 
tenant/homebuyer  participation 
requirements  under  SS  905.620  and 
905.625: 

(vii)  The  IHA  has  furnished  a  copy  of 
the  flood  insurance  policy  to  HUD  or 
determined  that  flood  insurance  is  not 
required  under  i  g0S.125(b); 

(viii)  The  IHA  will  comply  (where 
applicable)  with  requirements  for  the 
physically  handicapped  under 
S  905.125(f); 


(ix)  Where  the  proposed 
modernization  involves  the  temporary  or 
permanent  rehousing  of  tenants,  the  IHA 
will  ensure  nondiscrimination  in  the 
selection  of  tenants  to  be  rehoused, 
determination  of  which  tenants  require 
temporary  and  permanent  rehousing, 
assignment  of  tenants  within  the  TtiA, 
and  provision  of  assistance  to  tenants 
being  rehoused;  and 

(x)  The  IHA  will  comply  with  local 
and  state  public  health  testing 
requirements,  as  described  in  Subpart  F. 

(6)  For  comprehensive  or  special 
purpose  modernization  or  for 
homeownership  modernization 
involving  energy  conservation  or 
utilities,  an  energy  audit,  as  described  in 
Subpart  I. 

(7)  Special  provisions  for  excepted 
categories — 

(i)  Special  purpose  modernization.  For 
a  project  under  special  purpose 
modernization,  the  IHA  shall  limit  the 
items  required  in  paragraph  (i)(2)(i)  of 
this  section  to  only  those  special 
purpose  work  items. 

(ii)  Emergency  modernization.  For  a 
project  under  emergency  modernization, 
the  IHA  shall  omit  from  the  final 
application  the  items  required  in 
paragraphs  (i)(l),  (i)(2)(iii)  and  (iv),  and 
(i)(3)  and  (4)  of  this  section  and  limit  the 
items  required  in  paragraph  (i)(2)(i)  of 
this  section  to  only  those  emergency 
work  items. 

(iii)  Homeownership  modernization. 
For  a  project  under  homeownership 
modernization,  the  IHA  shall  omit  from 
the  final  application  the  items  required 
in  paragraphs  (i](l)  and  (i)(2)(iii)  and  (iv) 
of  this  section,  and  limit  the  items 
required  in  paragraph  (i)(2)(i)  of  this 
section  to  only  those  homeownership 
work  items.  The  IHA  shall  include  in  the 
final  application  a  listing  of  the  units  to 
be  included  in  the  modernization 
program  and  the  estimated  cost 
attributed  to  each  home. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  (Control  number.  2577- 
0044,  except  for  paragraph  (i)(6)(x),  which 
was  approved  under  OMB  control  number 
2577-«oeO) 

(j)  ACC  Amendment  After  HUD 
approval  of  the  final  application,  the 
IHA  shall  enter  into^an  ACC  amendment 
to  obtain  modernization  funds, 
[Approved  by  the  Office  of  Management 
and  Budget  under  OMB  Control  Number 
2577-0044.] 


§90&ft1S 

(a)  For  purposes  of  funding 
modtemization,  each  modernization 
program  approved  for  an  IHA  shall  be 
treated  as  a  separate  Modernization 
Project.  The  Modernization  Project  may 
include  improvements  to  one  or  more 


projects.  Improvements  to  a  single 
project  may  be  included  in  more  than 
one  Modernization  Project. 

(b)  HUD  and  the  IHA  shall  enter  into 
an  ACC  amendment  for  each 
Modernization  Project.  The  ACC 
amendment  shall  require  lower  inonne 
use  of  th^  housing  for  not  less  than  20 
years  frvm  the  date  of  the  ACC 
amendment  (subject  to  sale  of 
homeownership  units  in  accordance        ' 
with  the  tenns  of  the  ACC). 

%  90S.820   Tenant  participation. 

For  a  rental  project  only,  before 
submission  of  the  preliminary 
application,  the  IHA  shall  consult  with 
the  tenants  regarding  its  intent  to  submit 
an  application  for  modernization  funds. 
Before  the  joint  review,  the  IHA  shall 
notify  the  tenants  of  the  project  to  be 
modernized  and  the  tenant  organization, 
if  any,  of  the  proposed  modernization 
program,  afford  tenants  a  reasonable 
opportimity  to  present  their  views  on  the 
proposed  program  and  alternatives  to'  it, 
and  give  full  and  serious  consideration 
to  tenant  reconunendations.  At  the  joint 
review,  the  IHA  shall  provide  the 
tenants  and  HUD  with  a  copy  of  and  an 
evaluation  of  tenant  reconunendations, 
indicating  the  reasons  for  IHA 
acceptance  or  rejection,  consistent  with 
HUD  requirements  and  the  IHA's  own 
determination  of  efficiency,  economy 
and  need.  The  IHA  also  shall  provide  a 
copy  of  this  evaluation  to  the  tenants 
and  the  tenant  organization,  if  any,  of 
the  approved  work  items.  The 
provisions  of  this  section  do  not  apply  to 
proposed  work  items  of  an  emergency 
nature,  affepting  the  life,  health  and 
safety  of  tenants.  However,  the  IHA 
shall  inform  tenants  of  approved 
emergency  work  items. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2577- 
0048) 

SM5.t25    Hometwiyr participation. 

(a)  For  a  homeownership  project  only, 
before  the  joint  review,  the  IHA  shall 
discuss  the  modernization  program  with 
the  homebuyer  families  of  the  project  to 
be  modernized  and  advise  them  of  the 
effect  of  the  modernization  on  the  terms, 
of  the  homebuyer  agreements.  The  IHA 
shall  afford  the  homebuyer  families  a 
reasonable  opportunity  to  present  their 
views  on  the  proposed  program  and  give 
full  and  serious  consideration  to  their 
recommendations  consistent  with  HUD 
requirements  and  the  IHA's  own 
determination  of  efficiency,  economy 
and  need. 

(b)  The  IHA  shall  inform  each 
homebuyer  family  that: 


f 
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program  to 
office,  the 
proposed 
the  amoimtl 


(1)  To  palpate,  it  mual  be  in 
substantial!  ^mpUance  with  the  tenns  of 
its  homrtwiMf  agreement 

(2)  It  will  have  an  onrartunity  to 
express  its  Miews  and  prefefcnoes  writh 
respect  to  ^  modemixatioa  of  its  home: 

(3)  The  piifchase  price  and  the 
amoriisatiab  period  will  be  increased  as 
pcovidsdini|gQe.(l3a( 

(4)  It  wiilj  have  an  opportnnity  to 
participate  tti  the  final  inspection  of  the 
work  to  detannine  completion  in 

twith  the  leqoirsmentr.  and 

(5)  Participation  in  the  program  is 
optional.    1 1 

(c)  The  IMA  shaU  provide  each 
homebuyerlfamily  with  a  copy  of  the 
IHA's  evahiation  of  its 
recommendiitions.  the  tentative 
decisions  f^iched  on  the  nederaization 

!  submitted  to  the  HUD 

1  cost  of  die 
iemization  prof^m,  and 
I  cost  to  be  attributed 
to  its  homeJ  j 

(d)  if  the  fapmebuyer  family  decides  to 
participate  \k  the  modernization 
program  wiUi  respect  to  any  of  the 
proposed  wibrk  items,  it  must  agree  in 
writing  Oiali  its  homebuyer  agreement 
will  be  ameUded  upon  approval  of  the 
final  appUc^bon  to  provide  that  as  a 
result  of  die  (imount  of  modernization 
cost  attribuwd  to  its  home,  the  purdiase 
price  and  tqa  amortization  period  will 
be  increaied  as  provided  in  {  90&63a 

(e)  Any  htxnebuyer  family  may  decide 
to  participate  without  risk  to  its 
homebuyo- Utatus. 

(f)  BeforelSubmiasfon  of  the  final 
applicatiooi  d>e  IHA  shall  obtain  a 
si^ied  agre^tnent  from  eadi 
participating)  homebuyer  family  that  it 
will  amend  lis  homebuyer  agreement 
upon  approval  of  the  final  application. 
The  IHA  sh^l  retain  copies  of  the 
signed  agref  tnents  in  its  files  for  j, 
inspection  by  the  HUD  ofiice. 

(g)  The  pmvisions  of  paragraphs  (b) 
through  (f)  bf  this  section  do  not  «pply 
where  modSjinization  woric  is  limited  to 
correction  cjfjdevdt^mient  deficiencies, 
conduct  of  siergy  audits  or  undertaking 
of  cost-effective  energy  conservation 
measures. 

(Approval  byi  tie  Office  of  Management  and 
Budget  nndcrl  0MB  control  number  2S77- 
0048)  ' 


SMS.«30 


rsQuirainents  for 


(a)  Promptly  after  HUD  approval  of 
the  Final  Ai^plication.  each  homebuyer 
family  shallj^xecnte  an  amendment  to 
its  Homebam  Agreement  reflecting  an 
increase  in  ne  purdiase  price  of  its 
home  and  an  extension  of  the 
amortization  period  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section. 


except  where  the  modernization  work  is 
limited  to  the  oorrectkin  of  development 
defidendes,  cnuhid  of  energy  audits  or 
undertaking  of  cost-effective  energy 
conservatioii  measures. 

(b)  For  Turnkey  m  and  Mutual  Help 
profeds  tfiat  have  purchase  price 
schedtdes: 

(1)  The  amoont  of  estiamted 
mederaintkm  cost  altribotable  to  the 
home,  as  shown  in  the  HUD-approved 
final  application,  shaU  be  added  to  die 
homebuyer's  pvirchase  price  as  initially 
determined  for  Turnkey  m  or  Mutual 
Help  projects. 

(2)  The  period  of  die  homebuyer's 
current  purchase  price  schedule  shdl  be 
extended  by  die  same  percentage  as  the 
percentage  of  increase  ip  die 
homebuyer's  poidiase  price.  The  new 
purchase  price  sdiedule  shall: 

(i)  Show  monthly  amortization  of  the 
new  purchase  price  over  a  period 
commencing  on  the  same  day  as  the 
original  purchase  price  schedule  and 
tenninadng  at  the  end  of  die  extended 
period;  and 

(ii)  Be  computed  on  the  basis  of  die 
same  interest  rate  as  used  for  the 
current  purdiase  price  schedule. 

(3)  If  a  modernization  program4s 
ai^roved  for  a  project  after  one  or  more 
earlier  modernization  programs  for  the 
same  project  the  total  amount  of 
modernization  cost  attributable  to  the 
home  under  the  prior  modemizaHon 
program(8)  shall  be  inchided  as  part  of 
die  homeboyw's  initial  purchase  price  in 
applying  the  provisions  of  paragraphs 
CbNl)  and  (2)  of  diis  section. 

(c)  For  Mutual  Help  and  Turnkey  in 
projects  that  do  not  have  purchase  price 
schedules: 

(1)  These  projects  do  not  involve 
purchase  price  schedules  for 
amortization  of  the  homebuyer's 
purchase  price  over  a  fixed  period  of 
time  because  the  homebuyer's  purchase 
price  in  these  projects  is  based  on  the 
unamortized  balance  of  the  portion  of 
the  projed's  devekipment  debt 
attributable  to  the  home.  Consequendy, 
it  is  necessary  to  establish  a  separate 
schedule  for  die  amortization  of  the 
estimated  modernization  cost 
attiibutable  to  the  home,  as  show^n  by 
the  HUDwipproved  final  application. 

(2]  The  IHA  shall  fiunish  to  die 
homebuyer  a  schedule  showing  monthly 
amortization  of  the  estimated 
modernization  cost  attributable  to  the 
home,  at  the  minimum  loan  interest  rate 
spedfied  in  the  ACC  for  die 
modernization  project  over  a  period 
commendng  on  the  first  day  of  die 
month  after  the  date  of  original 
occupancy  of  the  home  by  the 
homebuyer  and  terminating  at  the  end  of 
the  period  determined  as  follows: 


(i)  Divide  die  amount  of  the  estimated 
modernization  cost  attributable  to  the 
home  (indudiog  the  total  amount  of 
modernization  cost  attributable  to  the 
home  under  prior  modernization 
programs,  if  any}  by  the  amount  of  the 
current  HUD-approved  estimated 
rqilacement  cost  of  the  home. 

(ii)  Multiply  diis  amount  by  25,  round 
the  result  to  die  next  higher  number  and 
add  diet  number  to  2S.  This  is  die 
number  of  years  to  be  used  as  the  period 
for  the  modernization  amortization 
schedule. 

(iii)  The  purchase  price  for  the  unit 
shall  be  die  sua  of  (A)  die  balance  of 
the  debt  attributable  to  dw  home  and  (B) 
the  amount  remaining  on  the 
modernization  schedule  at  die  time  of 
setdement 


SM&ew   Bpsrtal rsquHswisnto for aecMon 
23  Laasad  Housing  Bond-financed 


A  section  23  Leased  Housing  Bond- 
Financed  project  is  eligible  for 
modernization  only  if  HUD  detwmines 
that  the  projed  has  met  die  following 
conditions: 

(a)  The  project  was  financed  by  the 
issuance  of  bonds; 

(b)  Clear  tide  to  the  project  will  be 
conveyed  to  or  vested  in  the  IHA  at  die 
end  of  the  section  23  lease  term; 

(c)  There  are  no  legal  obstades 
affecting  the  IHA's  use  of  the  property 
as  Indian  housing  during  the  20-year 
period  of  the  modernization; 

(d)  After  completion  of  the 
modernization,  the  project  will  have  a 
remaining  usefiil  life  of  at  least  20  years 
and  it  is  in  the  finandal  interest  of  the 
Federal  Government  to  improve  the 
project  and 

(e)  The  project  is  covered  by  a 
cooperation  agisement  between  the  IHA 
and  local  governing  body  during  the  20- 
year  period  of  the  modernization. 

SoftTiSW    rnnlraf thin  laniAaiiwiili 

(a)  Compliance  with  State,  tribal  and 
local  law  and  Federal  requirements.  The 
IHA  shall  comply  widi  State,  tribal  and 
local  laws  and  Federal  requirements 
applicable  to  bidding  and  contract 
awards.  (See  8  905.125  (c)  and  (d)  for 
wage  rate  requirements.) 

(b)  Competitive  bidding  requirements. 
For  each  construction  or  equipment 
contract  over  $10,000,  the  IHA  shall 
conduct  competitive  bidding,  except  for 
procurement  under  the  HUD 
Consolidated  Supply  lYogram  (see 

§  g05.350(d)).  (See  SI  905.120  and 
905.230  for  requirements  with  respect  to 
Indian  preference.) 
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(c)  Bonding  requirements.  For  all 
construction  or  equipment  contracts  of 
$10,000  or  more,  the  contractor  shall 
furnish  a  performiance  and  payment 
bond  for  100  percent  of  the  contract 
pricejsr,  as  may  be  required  by  law. 
separate  performance  and  payment 
bonds,  each  for  50  percent  or  more  of 
the  contract  price,  or  a  20  percent  cash 
escrow  or  a  25  percent  letter  of  credit. 

(d)  IHA  agreement  with  architect/ 
engineer.  (1)  The  IHA  shall  obtain 
architectural/engineering  services 
through  the  competitive  negotiation 
process,  except  where  FFY  1981  or 
subsequent  year  funds  are  being  used  to 
finance  additional  services  under  an 
existing  contract. 

(2)  The  IHA  and  its  contractors  shall 
pay  HUD-determined  prevailing  wage 
rates  to  all  architects,  technical 
engineers,  draftsmen  and  technicians 
employed  in  the  modernization  of  a 
project. 

(e)  Construction  and  bid  documents. 
The  IHA  shall  comply  with  HUD 
requirements  either  to  submit  for  HUD 
approval  complete  construction  and  bid 
dociunents  before  inviting  bids  or  to 
certify  to  receipt  of  the  required 
architect's/engineer's  certification,  that 
the  construction  documents  accurately 
reflect  HUD-approved  work,  and  that 
the  bid  documents  are  complete  and 
include  all  mandatory  items.  ^ 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2577- 
0039) 

(f)  Contract  award.  The  IHA  shall 
obtain  HUD  approval  of  the  proposed 
award  of  modernization  construction 
and  equipment  contracts  if  the  bid 
amount  exceeds  the  HUD-approved 
budget  amount  or  the  IHA  receives  a 
single  bid.  In  all  other  instances,  the 
IHA  shall  comply  with  HUD 
requirements  either  to  submit  the 
proposed  award  for  HUD  approval  or  to 
make  the  award  without  HUD  approval 
after  the  IHA  has  certified  that  the 
bidding  procedures  and  award  were 
conducted  in  compliance  with  State, 
tribal  or  local  laws  and  Federal 
requirements:  that  the  award  does  not 
exceed  the  approved  budget  amount  and 
is  not  being  made  on  the  basis  of  a 
single  bid;  and  that  HUD  clearance  has 
been  obtained  for  the  award  under 
previous  participation  procedures, 
including  absence  from  the  HUD 
Consolidated  List  of  Debarred, 
Suspended  or  Ineligible  Contractors  and 
Grantees. 

(g)  Change  orders.  Except  in  an 
emergency  endangering  life  or  property, 
the  IHA  shall  comply  with  HUD 
requirements  either  to  submit  the 
proposed  contract  changes  for  HUD 


approval  or  to  certify  that  the  proposed 
woilc  is  within  the  general  scope  of  the 
contracts  that  the  proposed  work  cannot 
be  postponed  and.  is  necessary  and 
economical,  and  that  any  additional 
costs  are  within  the  latest  HUD- 
approved  budget  or  otherwise  approved 
by  HUD. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  numbers  2577- 
0020) 

(h)  Construction  requirements.  The 
IHA  shall  submit  to  the  HUD  office 
periodic  progress  reports  and  shall 
submit  all  contract  settlement 
documents  for  HUD  approval. 

(i)  Management  improvement 
contracts.  The  IHA  shall  obtain 
consultant  services  through  the 
competitive  negotiation  process.  The 
IHA  shall  submit  both  proposals  and 
contracts  for  management 
improvements,  as  well  as  contract 
changes,  for  prior  HUD  approval. 

(j)  Insurance.  The  IHA  diall  ccmtract 
for  insurance,  as  prescribed  by  HUD.  to 
cover  the  additional  exposures  created 
by  the  modernization  activities  and  to 
reflect  the  increased  value  of  the , 
buildings  after  modernization. 

(Under  section  13(b)  of  OMB  Circular  A-4a 
OMB  has  waived  the  requirement  that  the 
information  collection  requirement  contained 
in  paragraph  (d)  must  be  reviewed  and 
assigned  an  OMB  control  number.  The 
information  collection  requirements 
contained  in  paragraph  (e)  were  approved  by 
the  Office  of  Management  and  Budget  (OMB) 
under  control  numbers  2577-0039  and  2577- 
0049.  The  collection  requirements  in 
paragraphs  (f).  (g),  and  (h)  were  approved 
under  control  number  2577-0039.  "The 
collection  requirements  in  paragraph  (i)  were 
approved  under  control  number  2577-0049) 

§905.645    Modernization  financing. 

To  request  modernization  funds 
against  the  approved  modernization 
program,  the  IHA  shall: 

(a)  Consult  informally  with  the  HUD 
office  rfs  to  the  amount  of  modernization 
funds  needed  for  the  time  period  in 
question  and  the  immediacy  of  need. 
Direct  advances  shall  be  approved  only 
where  the  IHA  has  submitted  a  copy  of 
actual  billing  and  to  the  total  amount  of 
the  IHA's  outstanding  direct  advances, 
when  added  to  the  amount  of  direct 
advances  currently  requested,  does  Aot 
exceed  the  total  modernization  cost. 

(b)  Submit  a  request  to  the  HUD  office 
for  only  the  amount  of  modernization 
funds  needed  for  the  time  period  in 
question  and  support  the  request  with  a 
written  justification,  in  a  form 
prescribed  by  HUD.  The  amount  of 
financial  assistance  made  available  for 

.  any  one  fiscal  year  may  not  exceed  the 


sum  of  the  amounts  determined 
necessary  by  HUD  to: 

Kl)  Undertake  the  actions  specified  for 
the  year  in  the  schedule  submitted  under 
9  905.610(i}(2): 

(2)  Fund  the  replacement  costs 
identified  under  {  905.610(i)(l).  which 
have  accrued  for  the  period  ending  at 
the  beginning  of  such  year,  but  have  not 
been  previously  paid; 

(3)  Reimburse  the  IHA  for  the  cost  of 
developing  the  plan  described  in 

S  905.ei0(i)(2),  less  any  amount  provided 
the  IHA  witii  respect  to  such  year  under 
paragraph  (b)(4)  of  this  section,  subject 
to  the  limitation  set  forth  in  S  905.605(d); 
and 

(4)  Enable  a  financially  distressed 
IHA  to  develop  a  plan,  subject  to  the 
limitation  set  forth  in  S  90S.e05(d). 

[d)  Submit  the  latest  required  progress 
reports  under  §  905.650.  unless  the  first 
required  report  is  not  yet  due. 

(d)  No  financial  assistance  shall  be 
made  available  to  an  IHA  for  any  year 
after  the  first  year  unless  HUD 
determines  that  the  IHA  has  made 
substantial  efforts  to  meet  the  objectives 
for  the  preceding  year  under  the  Viaai 
described  in  §  905.610(i)(2). 

(The  information  collection  requirements 
contained  in  paragraph  (b)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2577-0043.  The  information 
collection  requirements  in  paragraph  (c)  were 
approved  under  control  number  2577-0049) 

§  905.650    Progress  rsporting. 

For  each  quarter  until  completion  of 
the  modernization  {Ingram,  the  IHA 
shall  submit,  in  a  form  prescribed  by 
HUD,  to  the  HUD  office: 

(a)  A  report  on  modernization  fund 
expenditures;  and 

(b)  A  narrative  report  on  management 
improvement  progress,  where 
applicable. 

(Information  collection  requirements  were 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0049) 

§  905.655    Budget  revisions.  I 

The  IHA  shall  not  incur  any 
modernization  cost  in  excess  of  the  total 
approved  budget.  The  IHA  shall  submit 
a  revision  of  the  budget,  in  a  form 
prescribed  by  HUD  for  prior  HUD 
approval  if  the  IHA  plans  (within  the 
total  approved  modernization  budget) 
to: 

(a)  Delete  or  substantially  revise 
approved  work  items; 

(b)  Add  new  work  items;  or 

(c)  Inctur  modernization  costs  in 
excess  of  the  approved  budget  amount 
for 

(1)  A  work  item;  or 

(2)  Any  project. 
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(Approved  byjlie  Office  of  Management  and 
Budget  under  K^IB  control  number  2S77-Q0M 
for  modetnizi|t|on  undertaken  with  FFY 1962 
and  subaequeii  year  funds) 

§90S.M0    oil|«N*lMpMlioiw. 

The  IHA  mall  provide,  by  contract  or 
otherwise,  adequate  and  competent 
supervisory  ^d  inspection  personnel 
during  modettiization.  whether  work  is 
performed  t>|(contract  or  force  account 
I'or  without  the  services  of 
engineer,  to  assure  work 


labor  and < 
an  architect/ 
quality  and  | 
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Upon  completion  of  a  modernization 
program.  th0  tHA  shall  submit  the  actual 
modemizati^h  cost  certificate,  in  a  form 
prescribed  h)  HUD.  to  the  HUD  office 
for  review,  audit  verification  and 
approval.  Th^  audit  shall  follow  the 
requirementftiof  24  CFR  Part  44  (Single 
Audit  Act  dfiige4).  If  the  audited 
modernization  cost  certificate  indicates 
that  excess  njnds  have  been  approved, 
the  IHA  shajlj  dispose  of  the  excess 
funds  as  dir«tted  by  HUD.  If  the  audited 
modernization  cost  certificate  discloses 
unauthorized  jexpenditures,  the  IHA 
shall  take  siidi  corrective  actions  as 
HUD  may  dik^L 


(Approved  byj 
Budget  under 
0049) 
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lie  Office  of  Management  and 
|MB  control  number  2577- 
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(a)  All  imbi^vements  funded  under 
this  part  whij:h  may  include  alterations, 
betterments,!  Additions,  replacements  or 
non-routine  iQaintenance,  shall  meet  the 
(zation  standards, 
laragraph  (b)  of  this 
tabUshed  to  provide 
(id  sanitary  living 
^HA-owned  housing,  and 

conservation  standards 
ve  energy  conserving 

such  projects,  described 
c]  of  this  section, 
ernization  standards  are 
standards  which  will  provide  decent 
safe  and  sanlitary  living  conditions  in 
Indian  housing,  including  corrections  of 
violations  oft  basic  health  and  safety 
codes,  and  address  all  deficiencies, 
including  th^ie  related  to  deferred 
maintenanc^.iin  order  to  meet  the  intent 
of  HUD's  mimmum  property  standards 
as  they  coulaireasonably  be  applied  to 
existing  houitng.  In  addition,  these 
standards  cover  improvements  relating 
to  site  and  building  security.  The 

standards  are  contained 

k  7465Z  as  revised, 
an  Housing 

Standards,  and  in  oth«' 
^ed  in  the  Handbook. 


modernizatii 
in  HUD  Han 
Public  and 
Modernizati( 
documents 


(c)  The  energy  conservation  standards 
are  standards  for  the  installation  of 
cost-effective  eneigy  conserving 
improvements,  including  solar  energy 
systems.  The  energy  conservation 
standards  provide  for  the  conducting  of 
energy  audits,  induding  cost-benefit 
analyses  of  energy  saving  opportunities, 
in  order  to  determine  which  measures 
will  be  cost  effective  in  conserving 
energy.  The  oiergy  conservation 
standards  are  contained  in  the  HUD 
Workbook.  Energy  Conservation  for 
Housing,  and  in  other  documents  cited 
in  the  Woricbook. 

Subpart  H— Annual  ConMbutioM  for 
OperaUng  Subaidy 

SM6.701    Purpo— andapplcabmy. 

(a)  layjlementation  of  section  9(a). 
The  purpose  of  this  subpart  is  to 
establish  standards  and  policies  for  the 
distribution  of  operating  subsidy  in 
accordance  with  section  9(a)  of  the 
United  States  Housing  Aci  of  1937. 42 
U.S.C.  1437g.  Section  9(a)  authorizes  die 
Secretary  of  Housing  and  Urban 
Development  (HUD)  to  make  aimual 
contributions  for  the  operation  of  IHA- 
owned  rental  housing  (operating 
subsidy).  This  subpart  establishes 
standairds  for  the  cost  of  providing 
comparable  services  as  determined  in 
accordance  with  criteria  or  a  formula 
representing  the  operations  of  a 
prototype  well-managed  project  These 
standards,  policies  and  procedures  are 
called  the  Performance  Funding  System 
(PFS).  The  provisions  ofPFS  are 
intended  to  recognize  aira  give  an 
incentive  for  efficient  and  economical 
management  aiid  to  avoid  the 
expenditure  a|f  Federal  f^ds  to 
compensate  for  excessive  costs 
attributable  to  poor  or  inefficient 
management  FTS  is  intended  to  provide 
the  incentive  and  financial  discipline  for 
excessively  high-cost  HiAs  to  improve 
their  management  efficiency. 

(b)  Applicability.  PFS  is  applicable  to 
all  IHA-owmed  rental  units  under 
Annual  Contributions  Contracts.  PFS 
applies  to  IHAs  that  have  not  received 
operating  subsidy  payments  previously, 
but  are  eligible  for  such  payments  under 
PFS.  PFS  is  not  applicable  to  the  Section 
23  Leased  Housing  Program,  the  Section 
23  Housing  Assistance  Payments 
Program,  the  Section  8  Housing 
Assistance  Payments  Program,  the 
Mutual-Help  Program,  or  the  Turnkey  III 
or  Turnkey  IV  Homeownership 
Opportunity  Programs.  PFS  is  not 
applicable  to  housing  owned  by  the 
IHAs  of  the  Virgin  Islands,  Puerto  Rico, 
Guam,  and  Alaska.  Operating  subsidy 
payments  to  these  IHAs  will  be  based 


upon  operating  budgets  approved  by 
HUD  on  a  case-by-case  basis. 

fMS.706 


The  amount  of  operating  subsidy  for 
which  each  IHA  is  eligible  shall  be 
determined  as  follows:  The  projected 
operating  income  level  is  subtracted 
from  the  total  expense  level  (Allowable 
E}q)ense  Level  plus  Utilities  Expense 
Level).  These  amounts  are  pw-unit  per- 
month  dollar  amounts,  and  must  be 
multipled  by  the  Unit  Months  Available. 
Transition  funding,  if  applicable,  and 
other  costs  as  specified  in  f  905J^20  (b)- 
(d)  are  then  added  to  this  total  in  order 
to  determine  the  total  amount  of 
operating  subsidy  for  the  requested 
budget  year,  exclusive  of  consideration 
of  th^'cost  of  an  independent  audit  As 
an  independent  operating  subsidy 
eligibility  factor,  an  IHA  may  receive 
operating  subsidy  in  an  amount 
'approved  by  HUD.  equal  to^the  actual  or 
estimated  cost  of  the  independent  audit 
to  be  prorated  to  operations  of  the  IHA- 
owned  rental  housing  (under 
S  90S.720(a)).  See  §  905.730  regarding 
adjustments. 

§906.710   ComputaUonerAlowable 
Expanaa  Level 

The  IHA  shall  compute  its  Allowable 
Expense  Level  (AEL)  using  forms 
prescribed  by  HUD.  as  follows: 

(a)  Computation  of  Base  Year 
Ejcpense  Level.  The  Base  Year  Expense 
Level  includes  payments  in  lieu  of  taxes 
(PILOT)  required  by  a  Cooperation 
Agreement  even  if  PILOT  is  not  included 
in  the  approved  operating  budget  for  the 
base  year  because  of  a  waiver  of  the 
requirements  by  the  local  taxing 
jurisdiction(s).  The  base  year  expense 
level  includes  all  other  operating 
expenditures  as  reflected  in  the  IHA's 
operating  budget  for  the  base  year 
approved  by  HUD  except  the  following: 

(1)  Utilities  expense: 

(2)  Cost  of  an  independent  audit 

(3)  Adjustments  applicable  to  budget 
years  before  the  base  yean 

(4)  Expenditures  supported  by 
supplemental  subsidy  payments 
applicable  to  budget  years  before  the 
base  yean 

(5)  All  other  expenditures  that  are  not 
normal  fiscal  year  expenditures  as  to 
amount  or  as  to  the  purpose  for  which 
expended;  and 

(6)  Expenditures  that  were  funded 
from  a  nonrecurring  source  of  income. 

(b)  Adjustment  In  compliance  with 
the  above  six  exclusions,  the  IHA  shall 
adjust  the  AEL  by  excluding  any  of 
these  items  bom  the  base  year  expense 
level  if  this  has  not  already  been 
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accomplished.  If  such  adjustment  is 
made  in  the  second  or  some  later  fiscal 
year  of  the  PFS,  the  ABL  riiali  be 
adiusted  in  the  year  in  wdbich  the 
adjustment  is  oiade,  but  the  at^uatment 
shall  not  be  applied  retroactively.  If  the 
IHA  does  not  make  these  adjustments, 
the  HUD  Field  Office  shall  compute  the 
adjustments. 

(c)  Computation  of  Formula  Expense 
Level  The  IHA  shall  compute  its 
formula  expense  level  in  accordance 
with  a  HUD  prescribed  formula  that 
estimates  the  cost  of  operating  an 
average  unit  in  a  particiilar  IHA's 
inventory.  The  formula  takes  into 
account  such  data  as  the  average 
number  of  bedrooms  per  unit,  the 
average  age  of  buildings,  the  average 
height  of  buildings,  and  the  relative 
regional  operating  cost.  It  uses  weights 
and  a  local  inflation  factor  assigned 
each  year  to  derive  a  formula  expense 
level  for  the  current  year  and  the 
requested  budget  year.  The  wei^ts  of 
the  fonnula,  the  formula  itself,  and  the 
"range"  are  subject  to  updating  by  HUD 
annually  or  at  any  other  time.  This 
updating  will  be  accomplished  by 
publication  in  the  Federal  Register,  or  by 
notification  given  directly  to  IHAs, 
whichever  is  considered  appropriate. 

(d)  Computation  of  Allowable 
Expense  Level.  The  IHA  shall  compute 
its  Allowable  Expense  Level,  using  the 
term  "range"  to  mean  the  spread  from 
$10.31  below  the  base  year  formula 
expense  level  to  $10.31  above  it — 
subject  to  updating  of  the  dollar  amount, 
as  follows: 

(1)  Allowable  Expense  Level  for  first 
bud^  year  under  PFS  where  Base  Year 
Expense  Level  does  not  exceed  top  limit 
of  Range.  Every  IHA  whose  base  year 
expense  level  is  below  the  top  limit  of 
the  range  shall  compute  its  AEL  for  the 
nrst  budget  year  under  FVS  by  adding 
the  following  to  its  base  year  expense 
level  (before  adjustment  under  i  906.730 
(a)or(b)): 

(i)  Any  increase  approved  by  HUD  in 
accordance  with  §  905.730; 

(ii)  The  increase  (decrease)  between 
the  formula  expense  level  for  the  base 
year  and  the  fonnula  expense  level  for 
the  first  budget  year  under  PFS:  and 

(iii)  The  sum  of  the  base  year  expense 
level,  and  any  amounts  described  in 
paragraphs  (d)(1)  (i)  and  (ii)  of  this 
section  multiplied  by  the  local  inflation 
factor. 

(2)  Allowable  Expense  Level  for  first 
budget  year  under  PFS  where  Base  Year 
Expense  Level  is  above  the  top  of  the 
Range.  Every  IHA  whose  base  year 
expense  level  is  above  the  top  of  the 
range  shall  compute  its  AEL  for  the  first 
budget  year  under  PFS  by  adding  die 
following  to  its  top  limit  of  the  range 


(not  to  its  base  year  expense  level,  as  in 
paragraph  (dHl)  of  this  sectioa): 

(i)  Hie  increase  (decraaae)  betwraen 
the  foranila  Bxpeowe  levdl  foir  Hw  base 
year  and  tiie  fonnnla  expense  level  or 
the  first  budget  year  under  FFS; 

(ii)  The  sum  of  die  figure  equal  to  the 
top  limit  of  its  range  anid  the  increase 
(decrease)  described  in  paragraph 
(dK2Nl)  of  this  section,  mdtipiied  by  die 
local  inflation  factor.  (If  die  base  jrear 
expense  level  is  above  the  allowable 
expense  level,  computed  as  provided 
above,  the  IHA  may  be  eligible  for 
transition  funding  under  f  906.735.) 

(3)  Allowable  Expense  Lerel  for  first 
budget  year  under  PFS  for  a  new 
project.  A  new  project  of  a  new  IHA  w  a 
new  project  of  an  existing  IHA  diat  die 
IHA  decides  to  place  under  a  separate 
ACC,  which  did  not  have  a  sufficient 
number  of  units  available  for  occupancy 
in  the  base  year  to  have  a  level  of 
operations  representative  of  a  full  fiscal 
year  of  (^wration  is  considered  to  be  a 
"new  project".  The  AEL  for  die  first 
budget  year  under  PFS  for  a  "new 
project"  will  be  based  on  the  AEL  for  a 
comparable  project  as  detennfaied  by 
the  HUD  Fidd  Office.  The  IHA  may 
suggest  a  project  or  iNrojects  it  believes 
to  be  conqinable. 

(4)  AlkmtMe  Expense  Level  for 
budget  years  after  the  first  bud^  year 
under  PFS  that  begins  on  or  after  April 
1.  iflaa  For  each  budget  year  after  the 
first  budget  year  under  PFS  that  begin 
on  w  after  April  1. 1988.  Uie  AEL  ^11 
be  computed  as  follows: 

(i)  The  allowable  expense  level  shall 
be  increased  by  any  increase  to  the  AEL 
approved  by  HUD  under  1 905.720(c): 

(u)  The  AEL  for  the  current  budget 
year  also  shall  be  increased  (or 
decreased)  by  either. 

(A)  If  the  IHA  has  not  experienced  a 
change  in  the  number  of  its  units  in 
excess  of  5  percent  or  1,000  units, 
whichever  is  less,  since  the  last 
adjustment  to  die  AEL  based  on 
paragraph  (dM4Kii)(B)  of  this  section,  the 
AEL  shall  be  inoeased  by  one-half  of 
one  pe.rcent  (.5  percent);  or 

(B)  U  the  IHA  has  experienced  a 
change  in  the  number  of  units  in  excess 
of  5  percent  or  1,000  units,  whichever  is 
less,  since  die  last  adjustment  to  the 
AEL  based  on  this  paragraph         * 
(d)(4)(ii)(B).  it  shall  use  the  increase 
(decrease)  between  the  formula  expense 
level  for  the  current  budget  year  and  the 
formula  expense  level  for  the  requested 
budget  year.  Tlie  IHA  characteristics 
that  shdl  be  used  to  compute  the 
formula  expense  level  for  the  current 
budget  year  shafl  be  the  same  as  those 
that  wen  used  for  die  requested  budget 
year  when  the  last  adjustment  to  the 
AEL  was  made  based  on  this  paragraph 


(dH4MiiMB). 


(d)(4N8XA)  siMll  be  added  to  <fie 
average  age  that  was  usedfoi  the  last 
adjustment;  and 

(iil)  The  amount  computed  in 
acomiance  with  paragraphs  (d)(4)  (i) 
and  (ii)  of  this  section  shall  be 
multiplied  by  the  local  inflation  factor. 

Exanple: 

FY  1987.  AsuuBC  that:  (1)  ThrlHA  hM 
experienced  no  change  in  Qtk  number  of  its 
units.  (2)  the  AEL  for  the  IHA's  FIMSae  is 
$64.oa  and  (3)  the  applicable  kical  ianation 
factor  is  e  percent  (expresaed  as  iM).  The 
AEL  for  FY  1987  is  IB8.18,  computed  u 
foDowa: 


SS4.00 


.32 


1.  AlMrntm  &»ii—  imMt  tor  FY  tSSS.. 
Z.  DaNa:  Incwasa  (or  Oarraawi)  in  For- 
mula Ei^ianaa  Laval  (S64.00  x  .5 


3.  Sum  (km  1  plua  Ina  2).. 

4.  Local  InSaSon  Factor 


602 
1.06 


S.  ASoMrtbla  Expanaa  Laval  tor  FY  1987 
(Ina  3  wuWplad  by  ina  4) 


S88.18 


FK  i«A  Aasume  that  the  IHA  has 
deprogmnwied  (e^.,  demoiiaiied  or  add)  a 
projact  dial  repreaenta  aeven  percent  of  its 
units,  and  tliat  the  last  time  an  adiuaUnent  to 
the  AEL  was  made  based  on  paragraph 
(dJKMiiMB)  waa  in  its  FY  1985.  at  which  time 
the  ffiA  had  the  following  characteristica  Iot 
its  requested  budget  yean  Average  age  of  10 
years,  average  project  liaight  of  5  stories,  and 
average  unit  size  of  4  bedrooms.  The  formula 
expense  level  for  the  current  budget  year  is 
calculated  uaing  12  years  (10  yeara  phn  two 
jwara  in  wMch  the  ataadard  .5  percent 
adjastmant  was  ased),  6  stories  and  4 
badiooan. 

Also  assMBM  dial  that  formula  expense 
level  calculatad  based  oo  llieae 
characteristics  is  $70.00  and  tliat  the  IHA 
average  characteristics  for  the  requested 
budget  year  for  now  an  average  age  of  8 
years,  average  project  height  of  4  stories  and 
average  unit  size  of  2  bedrooms,  resulting  in  a 
formula  expenae  level  for  the  requested 
Inidget  year  of  iaiLOO.  The  formula  expense 
level  for  the  raqaealad  budget  year,  therefore, 
decreases  by  SUNl  Aasaming  dial  tiie  local 
inflatioB  Cac^  is  4.8%  (expresasd  as  1.045), 
the  AEL  for  FY  1988  is  880.18.  computed  as 
follows: 


l.A|lo«MtalaE4Mnaa  Laval  tor  FY  1987.  888.18 

2.  Delta  (or  Oacraaaa)  in  Foimula  Ex- 
panse Laval - (2.00) 

3.  Sum  (Ina  1  pluB  liM  2) 88.18 

4.  Local  Inflation  Factor 1.045 

5.  AftMMbto  Expanaa  Laval  tor  FY  1888 
(Iina3mull(iliadl>ylina4) $68.16 


ft  ahould  be  noted  that  the  Oeha  in  line  2  of 
the  example  leflacta  die  application  of  the 
formula  weights,  eonataat  and  kwal  inflation 
factor  for  the  requested  budget  year  appBad 
first  to  the  IHA  characteristics  for  ttw  cufrant 
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budget  yew  aUl  than  to  the  IHA 
chatwtwistic*  for  tiw  nvMiltadbMdtMt'jWy, 
to  detenoinv  jl  e  fwpective  fionnula  nqteoM 
levels.  The  lo^  il  inflatton  factor  ahown  oo 
line  4  of  the  e^c  imple  ia  the  same  one  used  in 
detennining  ti^f  fiinnula  expanae  levels. 

(5)  Adfuste^nt  of  Allowable  Expense 
Level  for  bm  ^t  yean  after  the  first 
budget  yearmder PFS.  HUD  may  adjust 
the  AEL  of  bddget  years  after  the  first 
year  under  PTS  under  the  provisions  of 
§  905.710(b)  jdr  S  905.720(c). 

S90S.71S   C»wpmaUuii of iHMMw ipim 


(a)  Generaif  In  recognition  of  the  rapid 
rises  which  ^bcur  in  utilities  costs,  the 
wide  diversik^  among  IHAs  as  to  types 
of  utilities  services  used  and  the  manner 
in  which  utilities  payments  are  allocated 
between  IHAk  and  tenants,  and  the  fact 
that  utilities  rates  charged  by  suppliers 
are  beyond  ne  control  of  the  IHA.  the 
PFS  treats  umities  expenses  separately 
from  other  0|^  expenses.  UtiUties 
expenses  are.  therefore,  excluded  from 
the  IHA's  allowable  expense  levd  and 
the  WS  provides  for  computation  of  the 
amount  of  operating  subsidy  for  utilities 
costs  based  j^KNi  a  calculated  utilities 
expense  of  each  IHA.  Accixdingly,  the 
IHA's  utiliti^  expense  level  for  the 
requested  budget  year  shall  be 
computed  bjj  multiplying  the  allowable 
utilities  coiMMmption  level  (AUCL)  per- 
unit  per-monjth  for  each  utility, 
determined  ai  provided  in  paragraph  (c) 
of  this  section,  by  the  projected  utility 
rate  determii  led  as  provided  in 
paragraph  (b  )]of  this  section.  The  AUCL 
for  space  hei  iting  utilities  will  be 
adjusted  aftfjij  the  end  of  the  affected 
fiscal  year  patauant  to  the  instructions 
of  paragraph  (d)  of  this  section. 

(Approved  by  {the  Office  of  Management  and 
Budget  under  CMB  control  nurabCT  2577- 
0029)  ij 

(b)  Utiliti&f\rates.  The  currently 
applicable  raittes,  with  consideration  of 
adjustments  ^tid  pass-througfas,  in  effect 
at  the  time  tH4  operating  budget  is 
submitted  to  HUD  will  be  used  as  the 
utilities  rates  for  the  requested  budget 
year,  except  tfiat,  when  the  appropriate 
utility  commission  has,  before  the  date 
of  submission;  of  the  operating  budget  to 
HUD,  approved  and  published  rate 
changes  to  bf^applicable  during  the 
requested  bujdget  year,  the  future 
approved  rat^fii  may  be  used  as  the 
utilities  rates!  tor  the  entire  requested 
budget  year. ' ' 

(c)  Comput/ition  of  Utilities 
Consumption  Level.  The  AUCL  used  to 
compute  the  jollities  expense  level  of  an 
IHA  for  the  r^uested  budget  year  will 
be  based  upob  the  availability  of 
consumption  da t/  For  project  utilitiet 
where  consumption  data  is  available  for 


the  entire  rolling  base  period,  the 
ctMBpatatiaB  wiU  be  in  accordance  with 
paragrai^  {dJKl)  of  this  section.  For 
project  utilities  (other  than  new 
projects)  where  the  consumption  data  is 
not  available  for  the  entire  rolling  base 
period,  the  computation  will  be  in 
accordance  with  paragraph  (c)(2)  of  this 
section.  For  new  projects,  the 
computation  will  be  in  accordance  with 
paragraph  (c)(3)  of  tiiis  section.  Tie 
AUCL  for  all  of  an  IHA's  imjects  is  the 
sum  of  the  amoimts  determined  using 
paragraphs  (c)(1),  (2)  and  (3)  of  dtis 
section,  as  appropriate. 

[1]  Rollins  Base  Period  System.  For 
project  utilities  with  consumption  data 
for  the  entire  rolling  base  period,  the 
AUCL  is  the  average  amount  consumed 
per  unit  per  month  during  the  rolling 
base  period,  adjusted  in  accordance 
widi  paragraph  (d)  of  this  section.  The 
IHA  shall  detennine  die  average  amount 
of  each  of  the  utilities  oonsiuned  during 
the  rolling  base  period  [i.e,.  the  3&-month 
period  ending  12  months  prior  to  the  first 
day  of  the  requested  budget  year). 

(i)  IHA  fiscial  years  af^cted.  The 
rolling  base  period  shaU  be  used  to 
compute  the  AUCL  submitted  with  the 
operating  budgets. 

(ii)  An  example  of  a  rolling  base  is  as 
follows: 


PHA  fiscal  yasr^flodsd 
fiscal  year) 

RcMng  base  patiod 

Begins 

^ 

Endbig 

Ends 

1-1-83 

12-31-83  (isl 
year)... 

i    1-1-79 
1-1-80 

12-31-81 

1-1-84 

12-31-84  (2nd 
year) 

13-31-82 

(2)  Alternative  method  where  data  is 
not  available  for  the  entire  rolling  base 
peirod: 

(i)  If  the  IHA  has  not  maintained  or 
cannot  recapture  consumption  data 
regarding  a  particular  utility  from  its 
records  for  die  whole  rolling  base  period 
mentioned  in  paragraph  (c)(1)  of  this 
section,  it  shall  submit  consumption 
data  for  that  utility  for  the  last  24 
months  of  its  rolling  base  period  to  the 
HUD  Field  Office  for  approval.  It  this  is 
not  possible,  it  shall  submit 
consiunption  data  for  the  last  12  months 
of  its  rolling  base  period.  The  IHA  also 
shall  submit  a  written  e^qilanation  of  the 
reasons  that  data  for  the  whole  rolling 
base  period  is  unavailable. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2S77- 
0029) 

(ii)  In  those  cases  where  an  IHA  has 
not  maintained  or  cannot  recapture 
consumption  data  for  a  utility  for  the 


entire  rolling  base  period,  comparable 
con8amption  for  the  greatest  of  eitfier  30, 
24  or  12  months,  as  needed,  shall  be 
used  for  the  utility  for  whidi  the  data  is 
lacking.  The  comparable  consunq>tion 
shall  be  estimated  based  upon  the 
consumption  experienced  during  the 
rolling  base  period  of  comparable 
project(s)  vidilch  comparable  utility 
delivery  systems  and  occupancy.  The 
use  of  actual  and  comparable 
consumption  by  each  IHA.  other  than 
those  IHAs  defined  as  new  projects  in 
paragraph  (c)(3)  of  this  section,  will  be 
determined  by  the  availabihty  of 
complete  data  for  the  entire  36-month 
rolling  base  period.  Appropriate  utility 
consumption  records,  satisfactory  to 
HUD,  shall  be  developed  and 
maintained  by  all  IHAs  so  that  a  36- 
month  rolling  average  utihty 
consumption  per  unit  per  month  under 
paragraph  (c)(1)  of  Uiis  section  can  be 
determined. 

(iii)  If  an  IHA  cannot  develop  die 
consumption  data  for  die  rolling  base 
period  or  for  12  or  24  mondis  of  the 
rolling  base  period,  either  from  its  own 
projeot(s)  data,  or  by  using  comparable 
consumption  data  the  actual  per-unit 
per-month  utility  expenses  stated  in 
paragraph  (e)  of  this  section  shall  be 
used  as  the  utilities  expense  level  and 
no  change  factor  shall  be  applied. 

(3)  Computation  of  Allowable  Utilities 
Consumption  Levels  for  New  Injects. 
(i)  A  new  project,  for  the  purpose  of 
establishing  the  rolling  base  period  and 
the  utilities  expense  level  is  defined  as 
either 

(A)  A'project  that  had  not  been  in 
operation  during  at  least  12  months  of 
the  rolling  base  period,  or  a  project  that 
enters  management  after  the  rolling 
base  period  and  before  the  end  of  the 
requested  budget  year,  or 

(B)  A  project  that  during  or  after  the 
rolling  base  period,  has  experienced 
conversion  from  one  energy  source  to 
another;  intemiptable  service; 
deprogrammed  units,  a  switch  from 
tenant-purchased  to  IHA-suppUed 
utihties;  or  a  switch  from  IHA-suppHed 
to  tenant-pruchased  utilities. 

(ii)  The  actual  consumption  for  new 
projects  shall  be  determined  so  as  not  to 
distort  the  rolling  base  period  in 
accordance  with  a  method  prescribed  by 
HUD. 

(d)  Adjustment  to  utilities  used  for 
space  heating.  For  project  utilities  with 
omsumption  data  for  the  entire  rolling 
base  period,  and  for  new  projects, 
consumption  of  utilities  used  for  space 
heating  shall  be  adjusted,  after  the  end 
of  the  affected  year,  using  a  change 
factor  as  follows: 
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(1)  Ad/ugdneat  of  the  rolling  baee 
period  data. —  (i)  Use  of  Change  Fdctora. 
A  change  foctor  will  be  developed  each 
year  by  HUD  that  indicates  the 
relationship  of  the  aifected  IHA  fiscal 
year  Heating  Degree  Days  (HDD)  to  the 
average  HDD  of  the  toUiog  base  period 
This  change  factor  is  to  be  used  to 
extablish  an  AUCL  for  utiUties  used  for 
space  heating  which  reflects  the  severity 
of  the  winter  weather  of  the  afiiected 
IHA  fiscal  year.  The  change  factors  are 
developed  by  the  National  Climatic 
Center  for  the  Department  of  Commerce 
for  each  established  standard  weather 
division  of  the  country,  by  IHA  fiscal 
year.  Change  factors  will  be  supplied  by 
HUD  to  the  IHAs.  When  a  change  factor 
is  greater  than  1.000,  it  means  that  the 
HDD  of  the  affected  fiscal  year  were 
greater  than  the  average  annual  HDD  of 
the  rolling  base  period.  An  example  of 
the  effect  of  the  change  factor  on  the 
rolling  base  period  consunqition  is: 

Assume: 

Affected  fiscal  year  HDD— 5,250 
Rolling  Base  Period  average  HDD— 6,000 
Rolling  Base  Period  average  annual 

consumption  for  heating  purposes— 

l.OOOgallons 

Results: 

Change  Factor  is  (5,250  divided  by 

5,000) =1.050 
Adjusted  Rolling  Base  Period  average 

cfHisumption  for  heating  purposes 

(1.000X1.050)=1,050  gallons 

(ii)  Application  of  Change  Factor  to 
Consumption  of  the  Rolling  Base  Period. 
The  change  factor  is  to  be  applied  only 
to  the  consumption  readings  ot  meters  of 
utilities,  or  gallons  of  oil,  or  tons  of  coal 
used  for  the  purpose  of  generating  heat 
for  dwelling  units  and  other  IHA 
associated  buildings.  The  change  factor 
shall  not  be  applied  to  the  consumption 
readings  of  meters  of  utilities  not  used 
for  the  purpose  of  generating  heat;  e.g., 
water  and  sewer  or  electricity  used 
solely  for  non-heating  purposes.  The 
change  factor  shall  be  applied  to  the 
total  consumption  reading  of  meters  of 
utilities,  or  gallons  of  oil,  or  tons  of  coal 
used  for  heating  even  Ihou^  the  same 
meter  or  same  energy  source  is  used  for 
other  purposes;  e.g.,  heating  and  cooking 
gas  usage  metered  on  the  same  meter  or 
oil  used  for  space  heating  and  also 
heating  of  water.  Such  consumption  for 
each  fiscal  year  of  the  rolling  base 
period  shall  be  adjusted  by  the  change 
factor.  The  adjusted  consomption  for 
each  year  shall  be  totalled.  These  totals 
then  will  be  averaged.  The  consumption 
readings  of  meters  of  utilities  not  used 
for  heating  (not  adjusted  by  the  change 
factor)  shall  be  included  in  the  total 
consumption. 


ExAMiiE  Shovmng  Application  Of 
Change  Factor 
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IHAs  will  be  required  to  use  change 
factors  of  less  than  liXX).  Change  {a^ors 
are  listed  by  county.  If  an  IHA  manages 
units  in  more  than  one  county  and  those 
counties  have  different  change  fectors, 
the  above  calculation  shall  be  done 
considering  the  units  in  each  county  and 
each  county's  assigned  change  factor.  If 
an  IHA  manages  units  in  an 
independent  city  not  within  the 
jiuisdiction  of  a  county,  it  shall: 

(A)  If  within  one  county,  use  that 
county's  change  facton  or 

(B)  If  the  city  abuts  more  than  one 
county,  use  the  average  of  the  change 
factors  of  the  contiguous  counties. 

(2)  Adjusted  Comsumption  for  New 
Projects. — (i)  Use  of  Change  Factor.  For 
new  projects,  the  IHA  shall  apply  the 
change  factor  to  the  HUD  approved 
consumption  level  of  utilities  used  for 
heating. 

(ii)  Application  of  Change  Factor  to 
Consumption  of  New  Projects.  The 
annual  AUCL  for  new  projects  shall  be 
adjusted  by  applying  the  (ihange  factor 
to  the  estimated  consumption  where  the 
utility  is  used  for  heating  in  part  or  in 
total.  This  consumption  shall  be  from  a 
comparable  project  during  the 
permissible  rolling  base  period.  Any 
other  consumption  of  this  utility  wMch 
is  not  used  for  heating  shall  not  be 
adjusted  by  the  change  factor,  but  the 
estimated  annual  consumption  based 
upon  data  from  a  comparable  project 
during  the  permissible  rolling  base 
period  shall  be  added  to  the  adjusted 
consumption. 

(e)  Utilities  Expense  Level  Where 
Consumption  Data  for  the  Fitll  Rolling 
Base  Period  is  Unavailable.  If  an  IHA 
docs  not  obtain  %m  consomption  data 
for  the  entire  reeling  base  period,  or  for 
12  or  24  months  of  the  rolling  base 
period.-  either  for  its  own  pra^act(8)  or  by 
using  eeoiMnble  rnnsiiiniitii  dst8  as 
required  iiit  paragrafrfi  (c)(2)  of  this 


section,  it  shaU  request  HUD  Field 
Office  approval  to  use  actual  per-unit 
per-month  utility  expenses.  These 
expenses  shall  exclude  utilities  labor 
and  otho*  uliUties  expenses.  Tlie  actual 
per-unit  per-month  utility  expenses  shall 
be  taken  from  the  year-end  statement  of 
operating  receipts  and  expenditures 
Fonn  HUD-52S99  ^ffice  of 
Management  and  Budget  approval 
number  2577-0067),  prepared  for  the 
IHA  fiscal  year  which  ended  12  months 
befoce  the  beginoing  of  the  IHA 
requested  budget  year  (e.g..  for  an  IHA 
fiscal  year  be^nning  |anuary  1, 1913,  the 
IHA  would  use  data  frtm  the  fiscal  year 
ended  December  31. 1981).  No  change 
factor  shaD  be  anttted  to  actual  per-unit 
per-month  utility  expenses,  and 
subsequent  acMustments  will  not  be 
aiqiroved  for  a  budget  year  for  which 
the  utility  expense  level  is  established 
based  up<m  actual  per-unit  per-month 
utility  expenses. 

(f)  Adjustments.  IHAs  shall  provide 
information  for  adjustments  of  utilities 
expense  levels  in  accordance  with 
S  906.730(c),  which  requires  an 
adjustment  based  upon  a  comparison  of 
actual  experience  to  the  estimated  level. 
The  estimated  level  will  have  been 
adjusted  in  accordance  with  paragraph 
(d)  of  this  section. 

SM6.720   Othsr ceelB. 

(a)  Coets  of  hidependent  audits.  (1) 
Eligibility  to  receive  operating  subsidy 
for  independent  audits  is  considered 
separately  from  the  PFS.  However,  the 
IHA  shall  not  request,  nor  will  HUD 
approve,  an  operating  subsidy  for  the 
cost  of  an  independent  audit  if  the  audit 
has  been  funded  by  subsidy  in  a  prior 
year  or  the  subsidy  would  create 
residual  receipts  after  provision  for  the 
operating  reserve.  The  IHA's  estimate  of 
cost  of  the  independent  audit  is  subject 
to  adjustment  by  HUD.  If  the  IHA 
requires  assistance  in  determining  the 
amount  of  cost  to  be  estimated,  the  HUD 
Field  Office  should  be  contacted. 

(2)  An  IHA  that  is  required  by  the 
Sin^  Audit  Act  (see  24  CFR  Part  44)  to 
conduct  a  regular  independent  audit 
may  receive  operating  subsidy  to  cover 
the  cost  of  the  audit.  The  amount  shall 
be  prorated  between  the  IHA's 
development  cost  budget  and  its 
operating  budget,  as  am>ropriate.  The 
estimated  cost  of  an  independent  audit, 
applicable  to  the  operations  of  IHA- 
owned  rental  housing,  is  not  included  in 
the  allowable  expense  level,  but  it  is 
allowed' in  fuU  in  computing  the  amount 
of  operating  subsidy  under  i  906.70S. 

(3)  An  IHA  that  is  exempt  from  the 
audit  reqan«m«its  of  the  Single  Audit 
Act  (24  CFR  Part  44)  may  receive 
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operating  tuMdy  to  offset  die  cost  of  an 
independent  audit  dwcgcable  to 
operatiopu  (jEifler  the  end  of  the  initial 
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iuributable  to  Units 
\D^»rogramauns  and 
I  for  these  units  may  be 
fusion,  but  must  be  limited 
lifm  services  and  protection 
protect  and  preserve  the 
t  units  are  deprogrammed, 
able  to  units  temporarily 
r  aocupancy  because  they 
r  IHA  related  activities  are 
r  inclusion.  In  determining 
Iting  subsidy,  these  units 
duded  in  the  calculation 
I  availabie.  Units 
sprogramming  shall  be 
[A  and  supportiqg 
I  regarding  direct  costs 
I  sudi  units  shall  be 
t  of  the  operatiqg  budget 
\  requests  operating 
I  units.  If  the  IHA 
t  in  this  matter,  the 
See  should  be  contacted. 

butaUe  to  changes  in 
sregulatioa.  In  the  event 
that  HUD  deftermines  that  enactment  of 
a  Federal  law  or  revision  in  HUD  or 
other  Federajlregulatiim  has  caused  or 
Witt  cause  a  sigirificant  increase  in 
expenditurei  pf  a  continuing  nature 
above  the  allowable  expense  level  and 
utilities  expense  level,  and  upon  a 
determinatioU  thai  sufficient  other  funds 
are  not  avail  afcle  to  cover  the  required 
expenditure&JHUD  may  in  HUD's  sde 
discretion  deoide  to  prescribe  a 
procedure  under  which  the  IHA  may 
apply  for  or  nay  receive  an  increase  in 
operating  subsidy. 

(d)  Costs  0(dyond  the  control  of  the 
IHA.  Costs  attributable  to  unique 
circumstance  that  are  beyond  th< 
control  of  th#  IHA  and  were  not 
reflected  in  thb  UiA's  base  year  expense 
level  may  be!^nsida«d  for 
supplemental  joperating  subsidy  funding. 
Where  cosU  N«rere  reflected  in  the  IHA's 
base  year  expense  level  but  the  rate  of 
increase  for  sich  costs  is  greater  than 
the  pFescribejd  PFS  inflation  rate(s).  then 
the  increase  t^  excess  of  that  provided 
by  the  inflatipp  rate  may  be  considered 
1  operating  subsidy 
\  must  submit  to  the 
!  complete 
I  relating  to  those  cost 

1  claims  to  be  beyond  its 

control.  Such  documentation  shall  not 
be  submitted,  as  part  of  the  requested 
operating  bui^get.  but  shall  be  submitted 
separately  atl  |in  addendum  to  the 
budget.  The  I^A  also  must  show  that 
these  additiolwl  costs  cannot  be  funded 


for  suppl 
funding. 
HUD  Field  _ 
documentati< 
items  which 


.  from  its  o«vn  resources.  In  the  event  that 
excess  funds  an  avaHat^a  after  making 
all  payments  a«>provable  onder 
SS  8QBJ0B and  905.706  of  these 
regulations,  HUD  may.  in  HUD'a  sole 
discretion,  sdidt.  evaluate  and  approve 
or  disanmtve.  in  full  or  in  part,  these 
requests  for  additional  operating 
subsidy  for  costs  beyond  the  control  of 
the  IHA. 

(Approved  by  tiw  Office  of  Management  and 
Budget  under  Oibffi  ooBtral  iramber  2S77- 
OOafQ 

f905J2S   Pro|ectsdep«rannglnooaw 


(a)  Policy,  FFS  detennines  the  amount 
of  operatbig  subsidy  for  a  particular  IHA 
based  bi  part  upon  a  projection  of  the 
actual  dweUing  rental  income  and  other 
income  for  the  particular  IHA.  The 
projection  of  dwelling  rental  income  is 
obtained  by  compntintg  the  average 
monthly  dwelling  rental  charge  per  unit 
for  the  BIA.  and  projecting  £s  amount 
for  the  requested  budget  year  by 
applyfaig  an  upward  trend  foctor 
(subject  to  updating)  of  3  percent,  and 
multiplying  mis  amount  by  the  projected 
occupancy  percentage  for  die  requested 
budget  year.  NondwelUng  income  is 
projected  by  the  IHA  subject  to 
adjustment  by  HUD.  Thwe  are  spedal 
provisions  for  projection  erf  dwelling 
rental  income  for  new  projects. 

(b)  Computation  of  promoted  average 
monthly  dwelling  rental  income.  The 
projected  average  mondily  dwelling 
rental  hicome  per  unit  for  the  DtA  is 
computed  as  follows; 

(1)  Average  monthly  dwelling  rental 
charge  per  unit  The  dollar  ainotmt  of 
the  average  monthly  dwelling  rental 
charge  per  unit  shall  be  computed  on  the 
basis  of  the  total  dwelling  rental  charges 
(total  of  the  adjusted  rent  roll  amounts) 
for  all  project  units,  a^hown  on  the 
rent  roll  control  and  ra^ysis  of  dwelling 
rent  charges,  which  die  IHA  is  required 
to  maintain,  for  die  first  day  of  die 
month  whidi  is  sbc  months  before  the 
first  day  of  the  requested  budget  year, 
except  diat  if  a  change  in  die  total  of  die 
rent  rolls  has  occurred  in  a  subsequent 
month  whidi  is  before  the  beginning  of 
the  requested  budget  year  and  before 
the  submission  of  the  requested  budget 
year  operating  budget,  the  IHA  shall  use 
the  latest  changed  rent  roll  for  the 
purpose  of  the  computation.  This 
aggregate  dollar  amount  shall  be  divided 
by  the  number  of  occupied  dwelling 
units  as  of  the  same  date. 

(2)  Three  percent  increase.  The 
average  monthly  dwelling  rental  charge 
per  unit,  computed  under  paragraph 
(b)(1)  of  diia  section,  is  increased  By  3 
percent  to  obtain  the  projected  average 
monthly  dwelling  rental  charge  per  unit 


of  dw  MA  far  dM  reqaestad  budget 
year.  . 

(3)  fipfectedoccupahcy  percentage. 
The  IHA  shall  determine  iu  projected 
percentage  of  occupancy  for  all  project 
units  (prqfected  occupancy  percentage) 
asfoUowK 

[i)  High  occupancy  IHAs.tt  the  MA'S 
actual  occupancy  percentage  (see 
1 006.786)  is  equal  to  or  greater  than 
97%,  the  IHA's  projected  occupancy 
percentage  is  97% 

(ii)  Hi^  occupancy  IHAs  exclusive  of 
scheduled  modernization.  If  the  IHA's 
actual  occupancy  percentage  (see 
fi  906.706)  is  less  dian  97%  solely 
becanse  of  vacant  on-schedule . 
modernization  units  described  in 
paragraph  (b)(3)(v).  of  dds  section,  die 
IHA's  projected  occupancy  percentage 
is  its  actual  occupancy  percentage.  An 
IHA  may  also  use  its  actual  occupancy 
percentage  as  its  projected  ocdqiancy 
percentage  if  die  IHA  has  five  or  fewer 
vacant  a^ts  other  than  vacant,  on- 
sdiedule  modernization  units  described 
in  paragraph  (b)(3)(v)  of  diis  section. 

(iii)  Low  occupancy  IHAs  with  an 
approved  Comprehensive  Occupancy  , 
Plan  (COP).  If  the  IHA  has  an  actual 
occupancy  percentage  (see  f  906765) 
less  dian  97%  and  more  than  five  vacant 
units,  not  solely  because  of  vacant,  on- 
schedule  modernization  units  described 
in  paragraph  (b)(3)(v)  of  diis  section, 
and  if  ^  IHA  has  a  HUD-approved 
COP,  the  IHA's  projected  occupancy 
percentage  is  determined  under 
S  905.765(h). 

(iv)  Low  occupancy  IHAs  without  an 
approved  COP.  (A)  The  IHA  shall  use 
97%  as  its  projected  occupancy 
percentage,  if  the  IHA: 

(i)  Has  an  actual  occupancy 
percentage  (see  (  905.765)  less  than  97% 
and  has  more  than  five  vacant  units,  not 
solely  because  of  vacant,  on-scfaedule 
modernization  units  described  in 
paragraph  (bH3)(v)  of  diis  section;  and 
die  IHA: 

(^K'l  Has  completed  die  term  of  its 
approved  COP  but  has  not  achieved  a 
97%  actual  occupancy  percentage  or  has 
not  had  five  or  fewer  vacant  units  other 
than  vacant,  on-schedule  modernization 
units  described  hi  paragraph  (b)(3Kv)  of 
this  sectton.  or 

(ji)  Is  authorized  to  submit  a  COP  but 
elects  not  to  submit  one,  or 

(/!/)  Submits  a  COP  diat  is 
disapproved  by  HUD. 

(B)  Notwithstanding  the  requirement 
in  paragraph  (b)(3Miv)(AJ  of  diis  section 
that  97%  be' the  projected  occupancy 
percentage,  a  low  occupancy  DiA  which 
satisfies  all  the  conditions  described  in 
para^-aph  [h)[3)[iv\[A){2){i)  of  diis 
section  may  adjust  tiie  97%  projected 
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occupancy  percentage  to  discount  units  - 
that  are  vacant  for  reasons  beyond  its  . 
control,  as  provided  in  i  905.770(g). .  , 

[v\  VacanL  onscheduh  -^   •    i 

modernization  units.  Vacant  on-    ' 
wAiedxxXe  modernization  units  are  vacant 
units  in  an  otherwise  occupiable  project 
that  has  received  funding  for 
modernization  through  the 
comprehensive  improvement  assistance 
program  (Subpart  G)  or  other  sources; 
and  for  which 

(A)  It  is  expected  that  the  vacant  units 
will  be  occupied  on  completion  of 
modernization  work: 

(B)  The  IHA  has  a  schedule  for 
carrying jout  the  modernization  which  is 
acceptable  to  HUD;  and 

(C)  The  modernization  work  is  oq 
schedule. 

(4)  Projected  average  monthly 
dwelling  rental  income.  The' projected 
occupancy  percentage  under  paragraph 
(b)(3)  of  this  section  shall  be  multiplied 
by  the  projected  average  monthly 
dwelling  rental  charge  under  paragraph 
(b)(2)  of  this  section  to  obtain  the 
projected  monthly  dwelling  rental 
income  per  unit.  i 

(c)  Projected  average  monthly         I 
dwelling  rental  charge  per  unit  for  new 
projects.  The  projected  average  monthly 
dwelling  rental  charge  for  new  projects 
th&t  were  not  available  for  occupancy 
during  the  budget  year  before  the 
requested  budget  year  and  which  will 
reach  the  end  of  the  initial  operating 
period  (EIOP)  within  the  first  nine 
months  of  the  requested  budget  year  : 
shall  be  calculated  as  follows: 

(1)  If  the  IHA  has  another  project  or 
projects  under  management  which  are 
comparable  in  terms  of  elderly  and 
nonelderly  tenant  composition,  the  IHA 
shall  use  the  projected  average  monthly 
dwelling  rental  charge  for  such  project 
or  projects. 

(2)  If  the  IHA  has  no  other  projects 
which  are  comparable  in  terms  of 
elderly  and  nonelderly  tenant 
composition,  the  HUD  Field  Office  will 
provide  the  projected  average  monthly 
dwelling  rental  charge  for  such  projec;t 
or  projects,  based  on  comparable 
projects  located  in  the  area. 

(d)  Estimate  of  additional  dwelling 
rental  income.  After  implementation  of  • 
the  provisions  of  any  legislation  enacted 
OE  any  HUD  administrative  action  taken 
after  the  effective  date  of  these 
regulations,  which  affects  rent  paid  by 
tenants  of  projects,  each  IHA  shall 
submit  a  revision  of  its  aimual  operating 
budget  showing  an  estimate  of  any- 
change  in  rental  income  which  it 
anticipates  as  the  result  of  the 
implementation  of  said  provisions.  HUD 
snail  have  complete  discretion  to  adjust 
the  projected  average  monthly  dwelling 


rental  chai^ge  per  unit  to  reflect  the  - 
IHA's  estimate  of  change  of.  in  the     ' 
absence  of  this  submission,  to  reflect 
HUD's  estimate  of -such  change.  HUP 
also  shall  have  complete  discretion  to 
reduce  (n-  increase  the  operating  subsidy 
approved  for  the  IHA  current  fiscal  year 
in  an  amount  equivalent  to  the  change  in 
thie  rental  income. 

(e)  IHA 's  estimate  of  income  other 
than  dwelling  rental  income^i) 
Investment  income.  IHA»  with  an 
estimated  average  cash  balance  of  less  ' 
than  $20,000  shall  make  a  reasonable 
estimate  of  investment  income  for  the 
requested  budget  year.  IHAs  tvith  an 
estimated  average  cash  balance  of 
$20,000  or  more  shall  estimate  interest 
on  general  fund  investments  based  on 
the  estimated  average  yield  for  91 -day 
Treasury  bills  for  the  IHA's  requested 
budget  year  (yield  information  will  be 
provided  by  HUD).  The  determinatioaof 
average  cash  balance  will  allow  a 
deduction  of  $10,000,  plus  $10.per  unit 
for  each  unit  over  1.000.  subject  to  a 
total  maximum  deduction  of  $250,000.  In 
all  cases,  the  estimated  investment 
income  amount  shall  be  subject  to  HUD 
approval.  (See  §  905.730(b).) 

(2)  Other  income.  All  IHAs  shall 
estimate  other  income  based  on  past 
experience  and  a  reasonable  projection 
for  the  requested  budget  year,  which 
estimate  shall  be  subject  to  HUD 
approval. 

(3)  Total.  The  estimated  total  amount 
of  income  from  investments  and  other 
income,  as  approved,  shall  be  divided 
by  the  number  of  unit  months  available 
to  obtain  a  per-unit  per-month  amount 
Such  amount  shall  be  added  to  the 
projected  average  dwelling  rental 
income  per  unit  to  obtain  the  projected 
operating  income  level. 

(f)  Required  adjustments  to  estimates. 
The  IHA  shall  submit  year^end 
adjustments-  of  projected  operating 
income  levels  in  accordance  with 

§  905.703(b),  which  covers  investment 
income. 

(Information  collection  requirements 
contained  in  paragraphs  (e)  and  [t]  of  this 
section  have  been  approved  by  the  Office  of 
Managament  and  Budget  under  control 
number  2S77-0071) 

§9(M.730   A4iu«tfiMntiL 

Adjustment  infonnation  submitted  to 
HUD  under  this  section  must  be 
accompanied  by  an  original  or  revised 
operating  budget 

(a)  Adjustment  of  base  year  expense    ■ 
level.— [t)  Eligibility.  Aa  MA  with 
projects  that  have  been  in  managemmt 
for  at  least  one  full  fiscal  year,  for  which 
operating  subsidy  is  b^ing  requested 
under  the  formula  for  the  first  4teie<  may. 
during  its  first  budget  year  under  VFS. 


request  HUD  to  increase  its  base  year    . 
expense  lev.el.  Ii^cluded  in  this  category    . 
are:«xisting  IHAs  requesting  subsidy  for 
a  project  or  projects  iii  operation  at  least 
one  full  fiscal  year  under  separate  ACC 
for  which  operating  subsidy  has  never 
been  paid,  except  for  IPA  audit  costs. 
This  request  may  be  granted  by  HUD.  in 
its  discretion,  only  where  the  IHA 
establishes  to  HUD's  satisfaction  that 
the  base  year  expense  level  computed  . 
under  §  g0S.7ie(a)  will  result  in 
operating  subsidy  at  a  level  insufiicient 
to  support  a  reasonable  level  of 
Essential  sen-ices.  The  approved 
increase  cannot  exceed  the  lesser  of  the 
per-unit  per-month  amount  by  which  Hie 
top  of  the  range  exceeds  the  base  year 
expense  level  or  $10.31. 

[2)  Procedure.  An  IHA  that  is  eligible 
for  an  adjustment  under  paragraph  (a)(1) 
of  this  section  may  only  make  a  request 
for  such  adjustment  once  for  projects 
under  a  particular  ACC,  at  the  time  it 
submits  the  operating  budget  for  the  first 
budget  5'ear  under  PFS.  Such  request 
shall  be  submitted  to  the  HUD  Field 
Office,  which  will  review,  modify  as 
necessary,  and  approve  or  disapprove 
the  request.  A  request  under  this 
paragraph  must  include  a  calculation  of 
the  amount  per-unit  per-month  of 
requested  increase  in  the  base  year 
expense  level,  and  must  show  the 
requested  increase  as  a  percentage  of 
the  base  year  expense  level. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  approval  number  2577- 
0071) 

(b)  Adjustments  to  estimated 
investment  income.  An  IHA  that  has  an 
estimated  average  cash  balance  of  at 
least  $20,000  must  submit  a  year-end 
adjustment  to  the  estimated  amount  of 
investment  income  that  was  used  to 
determine  subsidy  eligibility  at  the 
beginning  of  the  IHA's  fiscal  year.  The 
amount  of  the  adjustment  will  be  the 
di^erence  between  the  estimate  and  a 
target  investment  income  amount  based 
on  the  actual  average  yield  on  91 -day 
Treasury  bills  for  the  IHA's  fiscal  year 
being  adjusted  and  the  actual  average 
cash  balance  available  for  investment 
during  the  IHA's  fiscal  year,  computed    . 
in  accordance  with  HUD  requirements. 
HUD  will  provide  the  IHA  with  the 
actual  ax-erage  yield  on  91-day  Treasury  . 
bills  for  the  IHA's  fiscal  year.  Failure  of 
an  IHA  to  submit  the  requh«d 
adjustment  of  investment  income  by  the 
date  due  may.  in  the  discretion  of  HUD. 
result  in  the  withholding  of  approval  of   ' 
future  obligation  of  operating  subsidies 
iMtil  the  adjustment  isTeceived. 

(c)  Adjastnients  to  Utilities  Expense 
Level.  An  IHA  receiving  operating 
subsidy  undier  1905.765.  excluding  those 
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IHAs  that  jrfecehre  i«fTHiiig  mimiif 
solely  for  IRA  audit  (|«0672O(a)).  most 
submft  a  yeJB^^end  adjustment  regarding 
the  utility  pifeaae  levd  approved  for 
operating  aibaidy  aUgibtlity  piirpoaes. 
This  adjustateat.  wUch  will  oompare  the 
actual  utibtM  expense  and  consaiaption 
for  th«  IHAjIscal  year  to  the  estiniatea 
used  focsiibi  tidy  eH^bility  puiposes. 
shall  be  suoi  aitted  on  forms  prescribed 
by  HUD.  Tlu  I  request  shall  be  sulHnitted 
to  the  HUDSield  OEBce  by  a  deadline 
established]!  ly  HUD,  which  will  be 
during  the  IHA  fiscal  year  following  the 
IHA  fiscal  jii^ar  for  which  an  operating 
subsidy  wai  jreceived  by  the  IHA. 
exclusive  of  »  subsidy  solely  for  IPA 
audit  costs.  I'ailure  to  submit  the 
required  adjustment  of  the  utilities 
expense  levd  by  the  due  date  may,  in 
the  discretidi  of  HUD.  result  in  the 
withholding!  ^f  approval  of  future 
obligation  of  operatii^  subsidies  until  it 
is  received.  Adjustments  under  this 
subsectipn  lidrmalty  will  be  made  in  the 
IHA  fiscal  yienr  following  the  year  for 
which  the  a^lustmeot  is  applicable, 
except  as  piuvided  in  paragraph  (cX5)  of 
this  section  cr  unless  a  repayment  plan 
is  necessary  as  noted  in  paragraph  (d)  of 
this  section.] ; 

(1)  A  decr^se  in  utilities  expense 
level  becauM  of  decreased  utility 
rates— to  th^  extent  funded  by  operating 
subsidy— wM  be  deducted  by  HUD  from 
future  operating  subsidy  payments. 

(2)  An  increase  in  utilities  expense 
level  becauaa  of  increased  utility  rates— 
to  the  extend  funded  by  operating 
subsidy- w^l  be  fiilly  funded  by 
residual  rec^^ts,  if  available  during  that 
fiscal  year,  0^  by  increased  operating 
subsidy,  Subjl^ct  to  availability  of  funds. 

(3)  Fifty  p*^nt  of  any  decrease  In 
utihties  expMse  level  attributable  to 
decreased  consumption  will  be  retained 
by  the  IHA;  SO  percent  will  be  offset  by 
HUD  a^ainsi  subsequent  payment  of 
operating  snbeidy. 

(4)  An  incmase  in  utilities  expense 
level  attribuMble  to  increased 
consumptibii  Uill  be  fully  funded  by 
residual  rec^i|>ts  after  provision  for 
reserves,  if  arvailable;  if  not  available 
and  if  the  increase  would  result  in  a 
reduction  of  the  operating  reserve  below 
the  authoris^  maximnnt.  50  percent  of 
the  amount  dl  the  reduction  Mow  sudi 
maximum  will  be  funded  by  increased 
operating  subsidy  payments,  subject  to 
the  availability  of  funds,  if  such  excess 
utility  consumption  was  attributable  to 
causes  that  urere  beyond  the  control  of 
the  IHA. 

(5)  In  emengency  cases,  where  an  IHA 
establishes  to  HUD'S  satisfaction  that  a 
severe  financial  crisis  would  result  from 
a  utility  rate  tticrease,  an  adjustment 
covering  onl]^  ithe  rate  increase  may  be 


submHted  lo  HUD  at  any  time  durii^  the 
IHA's  canent  budset  year.  UiUike  the 
adjostmentB  mentioned  fai  paragraph 
(cj(l)  through  (cK4)  of  diis  section,  this 
adjustment  shaU  beaubraitted  to  the 
HUD  Held  Office  by  revision  of  the 
original  submission  of  ^  estinated 
utility  expense  level  for  the  fiscal  year 
to  be  adjusted 

(6)  Supporting  documentation 
substantiating  ^e  requested 
adjustments  shall  be  retained  by  the 
IHA  pending  HUD  audit. 

{d}  Requests  for  adjustments  to 
projected  average  monthly  dwelling 
rental  income.  Requests  for  adjustments 
to  projected  average  monthly  dwelling 
rental  income  may  be  made  as  follows: 

(1)  Criteria  for  granting  request  An 
IHA  may  request  an  adjustment  to 
projected  average  monthly  dwelling 
rental  income  under  PFS  tf  the  IHA  can 
establish  to  HUD'S  satisfaction  that  the 
projected  amount  computed  under 

S  905.725  was  not  attained  because  of 
circumstances  beyond  the  control  of  the 
IHA,  such  as  a  substantial  increase  in 
general  imemployment  in  the  locality,  or 
because  of  a  revision  of  the  EKA's  rent 
schedule  wrhicfa  has  been  approved  \>^ 
HUD.  The  IHA  must  also  demonstrate  to 
HUD'S  satisfaction  that  it  has 
established  and  is  effectively 
implementing  tenant  selection  criteria  in 
compliance  with  HUD  requirements. 
HUD  shall  have  complete  discretion  to 
approve  completely,  approve  in  part  or 
deny  any  requested  adjustments  io 
projected  average  monthly  dwelling 
rental  income. 

(2)  Procedure.  A  request  for  an 
adjustment  under  this  subsection  shall 
be  submitted  to  the  HUD  Field  Office  by 
a  deadline  estaUished  by  HUD.  which 
will  be  within  twelve  months  following 
the  IHA's  fiscal  year  being  adjusted.  In 
emergency  cases,  however,  where  an 
IHA  establishes  to  HUD's  satisfaction 
that  decreased  rental  income  would 
result  in  a  severe  financial  crisis,  a 
request  for  adjustments  may  be 
submitted  to  HUD  at  an  earlier  time. 

(e)  Additional  HUD-initiated 
adjustments.  Notwithstanding  any  other 
provisions  of  this  subpart  HUD  may  at 
any  time  make  an  upward  or  downyirard 
adjustment  in  tiie  amotnt  of  the  IHA's 
operating  subsidy  as  as  result  of  data 
subsequently  available  to  HUD  which 
alters  projectfams  vipoa  wfaidi  the 
approved  <9erating  subsidy  was  based. 
Normally  adjustments  shell  be  made  in 
total  in  the  IHA  fiscal  year  in  which  the 
needed  adjustment  is  determined: 
however,  if  a  downward  a<^stment 
would  cause  a  severe  financial  hwdship 
on  the  IHA.  the  HUD  Field  Office  may 
estabbsb  a  recovery  sdiedulie  which 


represents  the  minimum  number  of 
years  needed  for  repayment 

(Information  ooDedioB  requltsmenta 
contained  in  paragraph  (a)  of  this  sectioa 
have  bMB  approved  by  the  Office  of 
Management  and  Bodgst  onder  control 
maabm  2S77-4I029  and  »77.O028. 
Infonnattoo  callcctioB  faqairgncnto 
coolainad  ia  patagraph  (b)  of  this  sectloo 
have  baaa  approved  by  OMB  godar  controt 
niunber  aSTT-OOTl.  lafonaBlioo  ooUaction 
requireneats  opotaiaod  in  par^^  (c)  have 
been  approved  by  0MB  under  control 
nnmbm  2fi77-0029  and  2577-0020) 

SMS.73S  TranaWenfMidlnafereMesalw* 

IMAs. 


If  an  IHA's  base  year  expense  level 
exceeds  its  allowable  expense  level, 
computed  as  provided  in  S  g05.7ia  for 
any  budget  year  under  PFS.  the  IHA 
may  be  eligible  for  transition  funding. 
Transition  fimding  shall  be  an  amount 
not  to  exceed  the  iM^er^nce  between  the 
base  year  expense  level  and  the 
allowable  expense  level  for  the' 
requested  budget  year,  multiplied  by  the 
number  of  units  months  available.  HUD 
shall  have  the  right  to  discontinue 
payment  of  all  or  part  of  the  transition 
fiindbig  in  the  event  HUD  at  any  time 
determiner  that  the  IHA  has  not 
achieved  a  satisfactoiy  level  of 
management  efficiency,  or  is  not  making 
efforts  satisfactory  to  HUD  to  improve 
its  management  performance. 


§905.740   Operatingi 

(a)  Use  of  operating  reserves.  HUD 
will  not  approve  an  operating  budget  or 
budget  or  (^leratii^g  bud^  revision 
which  proposes  to  use  operating  reserve 
funds  that  would  cause  the  reserve 
balance  to  fall  below  40  percent  of  the 
maximum  opoatiag  reserve  for  the 
requested  budget  year,  unless  the  IHA 
fully  documents  diat  such  decreased 
reserve  level  will  be  sufficient  to  meet 
the  working  capital  needs  of  the  IHA.  If 
operating  reserves  are  used  in  excess  of 
the  amotmt  approved  by  HUD  in  the 
operating  budget.  HUD  is  not  obligated 
to  provide  additional  opertating  subsidy 
to  restore  such  funds. 

(b)  Augmentation  of  the  operating 
reserve.  The  PFS  does  not  specifically 
provide  operating  subsidy  to  augment 
the  IHA's  operatfaig  reserve.  However, 
the  full  amount  of  the  IHA's  operating 
subsidy  eligibility  noy  be  provided  to 
the  IHA,  and  some  part  or  all  of  this 
amount  may  be  used  to  augment  the 
operating  reserve  as  long  as  the 
estimated  year-end  reserve  balance,  as 
shown  in  the  approved  operating  budget 
for  the  year  for  vririch  the  funds  are 
requested,  does  not  exceed  the 
maximum  opoating  reserve  amount  as 
shown  in  the  same  operating  budget. 
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9  905.74$  .  piMrating  budget  wibmission 
and  appirowiL 

(a)  Requirisd  board  resolution.  In 
addition  tb  other  budget  documentation 
required  by  HUD,  each  operating  b«dget 
vrevision  submitted  to  HUD  in   • 
accordance  with  the  provisions  of  PPS 
shall  include  a  certified  copy  6t  a 
resoliition  of  the  board  of  commissioners 
stating  that  the  board  has  reviewed  and 
approved  the  operating  budget  or 
operating  budget  revision  and  has 
found: 

(1)  That  the  proposed  expenditures 
are  necessary  in  the  efficient  and 
economical  operation  of  the  housing  for 
the  purpose  of  serving  lower  income- j:    ,t 
families.  ;T    '■ 

(2)  That  the  financial  plan  i)S( 
reasonable  in  that: 

(i)  It  indicates  a  source  of  funding''  :j-' '. 
adequate  to  cover  aU  piroposed  '  -'  ° 
e^spenditures. 

(iiHt  does  not  provide  For  use  of  •«  ru 
Federal  funding  in  excess  of  that    -  '-«  >- 
payable  under  the  promsiiHis  of  these  . 
regulations. 

(3)  That  all  proposed  rental.chatges 
and  expenditures  will  be  consistent  with 
provisions  of  law  and  the  annual   > 
contributions  contract.  ..  v.. 

[h]  HUD  limited operalirtg  budget" 
review.  Detailed  HUD  review  of  the 
operating  budgets  or  operating  budget 
revisions  norrnally  will  be  limited  to  the 
prescribed  PFS  forms.  Under  this 
procedure,  although  the  operating 
budget  normally  will  not  be  reviewed  in 
depth,  the  operating  reserve  calculation 
in  all  cases  will  be  examined  and  budget 
modifications  will  be  made  where  the 
operating  reserve  provisions  are  not  in 
accordance  with  HUD  requirements.  In 
addition,  if  the  Field  Office  finds  that  an 
operating  budget  is  incomplete,  includes 
illegal  or  ineligible  expenditures, 
mathematical  errors  or  errors  in  the    1 
application  of  accounting  procedures,  or 
is  otherwise  unacceptable,  the  HUD 
Field  Office  shall  modify  or  disapprove 
the  operating  budget.  The  HUD  Field 
Office  may  at  any  time  require  the 
submission  by  the  IHA  of  hirther 
information  regarding  an  operating 
budget  or  operating  budget  revision. 

(c)  Withdrawal  by  HUD  of  limited 
operating  budget  review.  HUD  reserves 
the  right  at  any  time  to  deviate  from  the 
limited  operating  budget  review 
provided  in  paragraph  (b)  of  this  section 
if  HUD  finds  that  the  IHA  is  operating 
its  program  in  a  manner  which  threatens 
the  future  serviceability,  efficiency, 
economy,  or  stability  of  the  housing  that 
it  operates.  If  such  action  is  deemed 
necessary,  the  HUD  Field  Office  will 
normally  notify  the  IHA  before  its 
submission  of  the  operating  budget  that 
HUD  tvill  subject  the  operating  budget 


to  a  detailed  review.  When  the  IHA's 
operation  no  longer  threatens  the  future 
serviceability,  efficiency,  economy  or 
stability  of  the  housing,  HUD  will  notify 
the  IHA  that  the  limited  review  as 
provided  in  paragraph  (b)  of  this  section 
is  being  reinstated. 

(Approved  by  the  OfRce  of  Management  and 
Budget  under  OMB  control  number  25^- 
0026.) 

S  905.750   P^fMent  pfocedme  for 
opM-al|li9.MiMdy  under  PFS. 

(a)  Ceneni/.  Subject  to  the  availability 
of  fundi),  payments  of  operating  Subsidy 
under  PFS  shall  be  made  generally^ 
.  electronic  funds  b'ansfers,  based  orrk 
schedule  submitted  by  the  IHA  and 
approved  by  HUD,  reflecting  the  IHA's 
projected  cash  needs.  The  schedule  may 
provide  for  several  payments  per  month. 
If  an  IHA  has  an  tuianticipated, 
immediate  need  for  disbursement  of 
approved  operating  subsidy,  it  may  ,' '  , 
make  an  informal  request  to  HUD  to  v  -'- 
revise  the  approved  schedule.  (Requests 
by  telephone  are  acceptable.)    ■ 

f^\PayinBntsprocedure.\ci  the  event 
that  the  amowit  of  operating  subsidy 
has  not  been  detemiined  by  i{UD  as  of 
the  beginning  of  an  IHA's  hu<i^et  year 
under  these  PFS  regulations,  annual  or 
n\onthly  or  quarterly  payments  of  / 

operating  subsidy  shall  be  made,  as 
provided  in  paragraph  (a)  of  this  section, 
based  upon  the  amoimt  of  the  IHA's 
operating  subsidy  for  the  previous 
budget  year  or  such  other  amount  as 
HUD  may  determine  to  be  appropriate. 

(c)  Availability  of  funds.  In  the  everit 
that  insufficient  fimds  are  available  to 
make  payments  approvable  under  PFS 
for  operating  subsidy  payable  by  HUD, 
HUD  shall  have  complete  discretion  to 
revise,  on  a  pro  rata  basis  or  other  basis 
established  by  HUD,  the  amounts  of 
operating  subsidy  to  be  paid  to  IHAs. 

§  905.755  Peyments  of  opecaUng  subsidy 
condMoned  upon  feoMeniiMtion  of  tnconie 
of  famiilse  fci  oecupaney. 

(a)  Policy.  The  income  of  each  family 
must  be  reexamined  at  least  annually 
(see  Subpart  C).  IHAs  must  be  in 
compliance  with  this  reexamination 
requirement  to  be  eligible  to  receive  full 
operating  subsidy  payments.  ■ 

(b)  IHAs  in  compliance  with 
requirements.  Each  submission  of  the 
original  operating  budget  for  a  fiscal 
year  shall  be  accompanied  by  a 
certification  by  the  IHA  that  it  is  in 
compliance  with  the  annual  income 
reexamination  requirements  and  that 
rents  have  been  or  will  be  adjusted  in 
accordance  with  Subpart  C  of  this  part. 

(c)  IHAs  not  in  compliance  with 
requirements.  Any  IHA  not  in 
compliance  with  Uie  annual  income 


reexamination  requirement  at  the  time 
of  operating  budget  submission  shall 
furnish  to  the  HUD  Reld  Office  a  copy 
of  the  procedure  it  is  using  to  attain 
compliarice  and  a  statement  of  the 
number  of  families  that  have  undergone 
reexamination  during  the  twelve  months 
preceding  the  dale  of  the  operating 
budget  submission,  or  the  revistan 
thereof,  if,  on  the  basis  of  such 
submission,  or  any  other  information, 
the  Field  Office  Dfa«ctor  determines  ^at 
the  IHA  is  not  Sttbstahtiatty  in 
compliance  With  the  annual  income 
reexamination  requirement,  he' or  she 
shall  witlduild  payments  to  which  the 
IHA  inight  otherwise  be  entitled  under 
this  part,  equal  to  his  or  her  estimate  of 
the  loss  of  rental  income  to  the  IHA 
resulting  fi^m  fts  failuce  to  comply  with 
those  requirements. 

(Information  collection  requirements 
contained  in  this  section  have  lieen  approved 
by  the  Office p(  Manqgeineot  and  Budget 
'  under  OMB.  pntrol  number  257^-0026) 

9'905.760 '  Petfi  inlHliig  ac  lusl  occupancy 


For  each  requested  budget  ^r^ar 
beginning  On  of  aftef  July  1, 1988,  the    '- 
IHA  ![haU  determine  the  percentage  of 
occupancy  for  alt  project  iuiitB  tiicluded 
in  the  unit  months  ava'ilable'(a'ctual ' 
occupancy  percentage),  at  its  option, . 
either  (a)  for  the  last  day  of  the  qtpntb . 
that  ejlda  six  months  before  the  ,    ' 
beginning  of  the  requested  budget  year, 
or  (b)  based  on  the  avera^  occupancy 
during  the  month  ending  six  months 
before  the  beginning  of  the  requested 
budget  year.  If  the  IHA  elects  to  use  an 
average,  it  shall  maintain  a  record  of  its 
computation  of  its  actual  occupancy 
percentage.  The  actual  occupancy 
percentage  shall  be  adjusted  to  reflect 
expected  changes  in  occupancy  because 
of  modernization,  new  development, 
demolition,  or  disposiflon  in  order  to 
reflect  the  expected  average  occupancy 
rate  throughout  the  year.  If.  after  that 
date,  there  are  changes,  up  or  down,  in 
occupancy  because  of  modernization, 
new  development,  demolition,  or 
disposition  not  reflected  in  4he 
adjustment,  the  IHA  shall  submit  a 
budget  revision  to  reflect  the  actual 
change  in  occupancy  due  to  these 
actions. 

§905.765    ComprelMnsiive  Occupancy  Plan 
raqutramcnts. 

(a)  IHAs  that  may  submit  a 
Comprehensive  Occupancy  Plan..  An 
.  IHA  may  prepare  and  submit  a  COP  to 
HUD  in  accordance  with  the  provieion 
of  this  section: 

(l)-For  its  first  requested  budget  year 
beginning  on  or  after  July  1, 1986,  if  the 
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IHA  has  aijactual  ocoupancy 
percMitagd  1 905.760)  less  than  97%. 
and  has  m^  « than  five  vacant  units,  not 
solely  becd^se  of  vacant,  on-schedule 
modamizanon  units:  af 

(2)  For  a  Bequested  budget  year 
begiAnhjIgJi:  i  or  after  July  1. 1887.  it. 

(i)  The  lelA  projects  an  actual 
occupancy^rcentage  (S  005.760)  for  the 
requested  bidget  year  of  less  than  97% 
and  has  mf  re.  than  five  vacant  units, 
other  than  <^acant,  on-schedule 
moderaizaiion  units: 

(ii)  Th«  IHA  is  not  currently  a  low 
occupancy!  uiA.  that  is.  the  IHA  had  an 
actual  ocraeancy  percentage 
determbiealundert  9(05.760  for  the 
current  recjiiested  budget  year  that 
.  equalled  or  exceeded  97%  or  had  five  or 
fewer  vacai^t  units  other  than  vacant, 
on-scheduljq  modernization  units;  and 

(iii)  The  [HA  is  not  currently  under  a 
COP.         ! 

lb)  Comi  ^kehenstve  Occupancy  Plan 
content  A  OOP  shall  provide  a  general 
IHA-wide  itrategy  for  returning  to 
occupancy  Or  deprogramming  all  vacant 
units  and  a  specific  strategy  for 
returning  t^ioccupancy  or 
deprogramming  units  for  each  project 
that  has  an  occupancy  percentage  of 
less  than  9^. 

!     (1)  The  gjE^eral  IHA-wide  strategy  for 
returning  to  occupancy  or 
deprogramj^ing  all  vacant  units  shall 
specify  ma^gement  actions  the  IHA  is 
taking  or  iiilends  to  take  to  eliminate 
vacancies,  ^ch  as  revised  occupancy 
policies,  addons  to  reduce  time  to  return 
vacated  units  to  occupancy,  and 
identificatinn  of  the  need  to  use  the 
exception  nr  nonelderly  tenants  in 
elderly  pix>|^cts,  and  shall  include  a 
schedule  for  completing  these  actions. 

(2)  The  project-specific  strategy  shall: 
(i)  Identihr  each  project  that  has  a 

percentage^  if  occupancy  less  than  97%. 

(ii)  State  the  project-speciHc  actions 
the  IHA  is  inking  or  intends  to  take  to 
eliminate  vacancies,  such  as  (A) 
modernization,  (B)  demolition,  (C) 
disposition,  {D)  change  in  occupancy 
policy,  or  (H)  physical  or  management 
improvements;  and 

(iii)  For  0ach  project  identified, 
include  a  schedule  for  completing  these 
actions  and  returning  the  units  to 
occupancyi 

(3)  The  OOP  shall  also  include  yearly 
IHA-wide  occupancy  goals  and  yeariy 
occupancy  goals  for  each  project  with 
an  occupaii^y  rate  below  97%  stated  for 
each  year  lUitil  there  is  a  projected  IHA- 
wide  occopihcy  rate  of  at  least  97%  or 
an  estimate  that  the  IHA  will  have  five 
or  fewer  vacant  units,  excluding  units 
that  are  vabbnt,  on-schedule 
modernization  units.  These  goals  should 
reflect  the  average  occupancy 


percentage  for  each  year.  The  yeariy 
occupancy  goals  (both  IHA*wide  and 
'  project  spedfic)  for  the  first  year  of  a 
^  CX>P  tiiat  is  Bobmitted  with  an  IHA's 
\bu4get  for  its  first  reguested  budget  year 
%egihnnig  on  or  after  )uly4. 1986,  shall 
take  into  account^ctions  taken  by  iSas 
IHA  from  August  2. 1985.  to  reduce 
vacancies. 

(c)  Time  for  submitting  a 
Comprelienaive  Ckxupancy  Plan.  An 
IHA  that  submits  a  COP  to  HUD  for 
approval  in  accordance  with  paragraph 
(a)  of  this  section  shall  submit  the  COP 
with  its  budget. 

(d)  Maximum  tenn  of  a 
Comprehensive  Occupancy-Plan.  (1) 
Except  as  provided  in  paragraph  (d)(2) 
of  this  section,  a  COP: 

(i)  Submitted  for  an  IHA's  first 
requested  budget  year  beginning  on  or 
after  July  1. 1986,  shall  be  for  a  period 
approval  by  HUD  as  reasonable,  which 
shall  not  exceed  five  years;  or 

(ii)  Submitted  for  a  requested  budget 
year  beginning  on  or  after  July  1, 1987. 
shall  be  for  a  period  of  one  or  two  years, 
as  approved  l^  HUD. 

(2)  A  CdP  that  exceeds  the  maximum 
period  provided  in  paragraph  (d)(l)(i)  or 
(ii)  of  this  section  may  be  approved  only 
if  HUD  has  given  written  authorization 
-  for  such  longer  period  before  the 
approval  of  the  COP. 

(e)  Local  governing  body  review.  The 
IHA  shall  have  the  COP  reviewed  by  the 
local  governing  body  for  coounent  and 
shall  submit  any  comments  from  the 
local  governing  body  to  HUD  with  the 
COP. 

(f)  HUD  review  of  Comprehensive 
Occupancy  Plan.  If  HUD  fails  to 
approve,  disapprove  or  otherwise 
substantively  conunent  on  a  COP  within 
45  days  of  receipt  of  the  plan,  the  IHA- 
wide  yearly  occupancy  goal  for  the  first 
year  of  the  COP ^11  be  considered 
approval  for  the  purpose  of  determining 
the  IHA's  projected  occupancy 
percentage  under  paragraph  (h)  of  this 
section. 

(g)  Finandaily  or  Operationally 
Troubled  IHA.  If  an  IHA  is  a  Hnanciaily 
troubled  IHA  and  has  an  approved 
workout  plan,  the  COP  shall  be  made  an 
addendum  to  the  workout  plan. 

(h)  Projected  Occupancy  Percentage 
(Comprehensive  Occupancy  Plan).  An 
IHA  that  has  a  HUD-approved  COP 
shall  use  as  its  projected  occupancy 
percentage  for  computing  its  projected 
operating  income  level  under  §  905.725 
the  greater  of 

(1)  Its  actual  occupancy  percentage, 
as  determined  under  {  905.760  or 

(2)  Its  approval  yearly  IHA-wide 
occupancy  goal,  adjusted,  as  necessary, 
to  discount  units  that  are  vacant  for 


reasons  beyond  the  IHA's  control  as 
provided  in  paragraph  (i)  of  this  section, 
(i)  Units  vacant  for  reasons  beyond  an 
IHA  '8  control.  A  vacant  unit  is ' 
considered  vacant  for  reasons  beyond 
an  IHA's  control  only  if  the  unit  is 
located  in  a  project  that  meets  one  of  the 
following  conditions: 

(1)  The  IHA  has  applied  for 
modernization,  HUD  cannot  find  the 
project  because  of  lack  of  sufRcient 
funding,  and  it  is  expected  diat  the  units 
will  be  ocacnpied  wlmB  the  unite  are 
modernized. 

(2)  The  vacant  units  are  vacant  Oft- 
sdieduie  modernization  units. 

(3)  The  units  are  vacant  because  of 
natural  disasters,  or  as  a  result  of  a 
court-K>rdered,  or  HUD-approved, 
constraints  relating  to  Title  VI  of  the 
Civil  Rights  Act  of  1964,  or  as  a  result  of 
Utigation  that  precludes  units  for  being 
occupied. 

.(Infonnatton  collection  requirements 
contained  in  tills  section  have  been  approved 
by  the'Offlce  of  ktlanageroent  and  Budget 
under  OMB  control  number  2577-0066) 

SubfMrt  I— Enargy  Auditc,  EiMrgy,     i 
landUtHity 


S905J01    PurpoMandiwicabatty.' 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  implement  HUD  poUcies  in  - 
support  of  national  energy  conservation 
goals  by  reducing  energy  consumption, 
with  consequent  reduction  of  operating 
costs  of  IHA-owned  housing  projects,  by 
requiring  that  IHAs  conduct  energy 
audits  and  undertake  certain  cost- 
effective,  eneigy  conservation  measures. 
Energy  audits  will  detj^rmine  what 
energy.conservation  measures  will  be 
cost-effective  and  will  establish 
priorities  for  funding  those  measurer 
found  to  be  cost-effective.  This  subpart 
also  provides  for  the  establishment  of 
utility  allowances  for  tenants  based  on 
reasoniable  consumption  of  utilities  by 
an  energy-conscious  household. 

(b)  Applicability.  The  provisions  of 
this  subpart  a|q}fy  to  all  IHAs  with  IHA- 
owned  housing  including  Mutual  Help 
and  Turnkey  10.  But  sete  limit  in 

S  905.885  to  applicability  of  utility 
allowance  provisions. 

S§MSJ05-MSJ80   (Reswvedl 


S90SJ8S    Utntyi 

lB]Applitability.  (1)  This  section 
applies  to  all  Indian  housing  dwelling 
units  except  those  operated  under  the 
Mutual  Help  Homeownership  Program, 
under  Subpart  D. 

(2)  In  units  where  utilities  are 
furnished  by  the  IHA  but  there  are  no 
checkmeters  to  measure  the  actual 
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utiiitie*  consmiptMMi  of  the  individual 
units.  tenanU  sball  be  ntHect  to  diarges 
for-consaaiptioa  of  tenant-owned  maior 
appliances,  or  for  optional  functioaa  of 
IHA-fiuiiiBlMid  aquipment  in  acodfdbnce 
with  patagraph  (e)  of  this  section,  but  no 
utility  allewanoe  will  be  established. 

(b)  Establishment  of  atility 
allowances  by  IHAs.  (1)  IHAs  establish 
allowaaoes  for  IHA-furaisbed  utflities 
-for  all  dwckmetefed  utilities  and 
ailowaBces  for  tenant-purchased 
utilities  for  all  otilities  purchased 
directly  by  tenants  from  the  utilities 
suppUers. 

(2)  The  IHA  shall  maintain  a  record 
that  documents  the  basis  on  which 
allowances  and  scheduled  surchaiges. 
and  revisions  thereof,  are  established 
and  revised.  Such  record  shall  be 
available  for  inflection  by  tenants. 

(3)  The  IHA  shall  give  notice  to  all 
tenants  of  proposed  allowances  and 
scheduled  surcharges  and  revisions 
thereof.  Such  notice  shall  be  given,  in 
the  manner  provided  in  the  lease,  not 
less  than  60  days  before  the  proposed 
effective  date  of  the  allowances  or 
scheduled  surcharges  or  revisions;  shall 
describe  with  reasonable  particularity 
the  basis  for  determination  of  the 
allowances,  scheduled  surcharges  or 
revisions,  including  a  statement  of  the 
speciflc  items  of  equipment  and  function 
whose  utility  consumption  requirements 
were  included  in  determining  the 
amomits  of  the  allowances  or  scheduled 
sivcharges;  shall  notify  tenants  of  die 
place  idhere  the  IHA's  record 
maintained  in  accordance  with 
paragaph  (b)(2)  of  this  section,  is 
available  for  inspection:  and  a^all 
provide  all  tenants  an  opportdnity  to 
submit  written  comments  during  a 
period  exptrii^  not  less  than  30  days 
before  the  proposed  effective  date  of  the 
allowances  or  scheduled  sorchaiges  or 
revisions.  Such  written  comments  shall 
be  retained  by  the  DiA  and  shall  be 
available  for  inspection  by  tenants  and. 
upon  request,  by  HUQ. 

(4)  The  IHA  shaU  furnish  to  HUD.  as 
instnicted.  a  copy  of  its  schedule  of 
allowances  and  schedided  snrchaiges. 
and  each  revision  thereof,  promptly 
upon  such  schedule  becoming  effective. 
Schedules  of  allowances  and  scheduled 
surcharges  shall  not  ordinarily  be 
subject  to  approval  by  HUD  before 
becoming  effective  but  will  be  reviewed 
in  the  course  of  audits  or  reviews  of  IHA 
operations.  Following  such  audits  or 
reviews;  HUD  may  require  additional 
data  concerning  the  IHA's  basis  for 
determination  of  allowances  or 
scheduled  surcharges,  may  require 
additional  or  different  relevant  data  to 
be  considered  by  the  IHA  in  its  next 
annual  review  on  an  exception  basis. 


may  requfare  that  an  IHA  submit  its 
proposed  revlskm  of  atlowaaces  or 
schedoled  siudtarges  to  HUD  for  review 
and  approval  before  sodi  revision  being 
proposed  is  adopted. 

(5)  Except  where  a  diffemet  standard 
of  review  is  applicable  in  review 
procedmvs  governed  by  applicaUe  State 
law,  the  IHA's  determinations  of 
allowances,  schadided  surcharges  and 
revisions  thereof  shaH  be  final  and  valid 
as  to  tenants  unless  fomd  to  be 
arbitrary,  capricious,  an  abuse  of 
discretion,  or  otherwise  not  in 
accordance  with  the  law. 

(Infomiation  collection  requirements 
contained  in  this  section  have  iMen  approved 
by  the  Ofiiae  of  Management  and  Budget 
under  OMB  control  nunher  2S77-O0BZ1 

(c)  Categories  for  establishment  of 
allowances.  Separate  allowances  shall 
be  established  for  eadi  utility  and  for 
each  category  of  dwelling  units 
determined  by  die  IHA  to  be  reasonably 
comparable  as  to  factors  affecting  utility 
usage.  The  IHA  will  establish 
allowances  for  (Afferent  size  rairts,  in 
terms  of  numbers  of  bedrooms.  Other 
categories  may  be  establtriied  at  the 
discretion  of  the  IHA. 

(d)  Period  for  which  allowances  are 
estahlished. —  (1)  IHA-fumished 
utilities.  Allowances  will  normally  be 
established  on  a  quarterly  basis; 
however,  tenants  may  be  surcharged  on 
a  monthly  basis.  The  allowances 
established  may  provide  for  seasonal 
variations. 

(2)  Tenants-purchased  utilities. 
Monthly  allowances  shall  be  establidied 
at  a  uniform  mondily  amount  based  on 
an  average  monthly  utility  requirement 
for  a  year  however,  if  die  utility 
supplier  dbes  not  offor  tenants  a  uniform 
payment  plan,  the  allowances 
established  may  provide  for  seasonal 
variations. 

(e)  Standards  for  allowances  for 
utilities.  (1)  The  objective  of  an  IHA  in 
designing  mediods  of  establishing  utility 
allowances  for  each  dwelling  unit 
category  and  unit  size  shall  be  to 
approximate  a  reasonable  consumption 
of  utilities  by  an  energy-conservative 
household  of  modest  circumstances 
consistent  with  the  requirements  of  a 
safe,  sanitary,  and  healthful  living 
environment.  Stated  anoflier  way,  it 
should  be  an  objective  of  the  allowance 
that  excess  consumption  which  may 
result  in  a  surcharge  (or  absorption  of 
utility  cost  in  excess  of  the  allowance) 
should  be  an  amount  of  consumption 
that  is  reasonably  within  the  control  of  a 
tenant  household  to  avoid. 

(2)  Altowances  for  both  IHA-fumished 
and  tenant-purchased  utilities  shaH  be 
designed  to  include  such  reasonable 


consumption  for  major  equipment  or  for 
utility  fonctions  fundshed  fay  the  IHA 
for  aH  tenants  le.g..  heatitig  fiimace,  hot 
water  heater),  for  essential  equipment 
whether  or  not  furnished  by  the  IHA 
[e.g.,  range  and  reftigo^ator).  and  for 
minor  items  of  equipment  (such  as 
toasters  and  radios)  fiimislied  by 
tenants. 

(3>The  complexity  and  elaborateness 
of  the  methods  chosen  by  the  IHA.  in  its 
discretion,  to  achieve  the  foregoing 
objective  i^ill  be  dependent  upon  die 
data  availaUe  to  the  IHA  and  the  extent 
of  the  administrative  resources 
reasonably  availalbe  to  the  IHA  to  be 
devoted  to  the  coDccticm  of  such  data, 
the  formulation  of  methods  of 
calculation,  and  actual  calculation  and 
monitoring  of  the  allowances. 
Recommended  sources  of  data  for 
determining  reasonable  consumption 
levels  include: 

(ij  Consumption  information  from  the 
IHA's  records  or  obtained  through 
current  reading  of  checkmeters. 

(ii)  Consumptitm  data  on  residential 
use  of  utilities  obtained  from  utility 
suppliers  or  other  sources. 

(iii)  Engineering  calculations  based  on' 
technical  data  concerning  energy 
requirements  of  appUanoes  and 
equipment  and  of  projects  and  units 
having  particular  cfaaractaristics. 

(iv)  Data  concerning  energy 
requirements  available  from  • 
governmental  and  other  sources. 

(v)  Data  obtained  from  energy  audits. 

(4)  In  establiriiing  allowances,  the 
IHA  shall  take  into  account  relevant 
factors  affecting  consumption 
requirements,  including: 

(i)  The  equipment  and  frmctions 
intended  to  be  covered  by  the  allowance 
for  which  the  utility  will  be  used.  For 
instance,  natural  gas  may  be  used  for 
cooking  or  heating  domestic  water  or 
space  heating  or  any  combination  of  the 
three. 

(ii)  The  climatic  location  of  Uie 
housing  projects. 

(iii)  llie  size  of  the  dwelling  units  and 
the  number  of  occupants  per  dwelling 
unit. 

(iv)  Type  of  construction  and  design  of 
the  housing  project. 

(v)  The  energy  efficiency  of  IHA- 
suppHed  appliances  and  equipment. 

(vi)  The  utility  consumption 
requirements  of  appliances  and 
equipment  whose  reasonable 
consumption  is  intended  to  be  covered 
by  the  toted  tenant  payment 

(vii)  The  physical  condition,  including 
insolation  and  weatherization,  of  the 
housing  project. 

(viii)  Temperature  levels  intended  to 
be  maintained  in  the  unit  during  the  day 


ler.  - 
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and  in  cold  and  warm 


and -at  i 
weather.' 

(ix)  Tenjderature  of  domestic  hot 
water,      j  1     . 

(f)  SunA9i:ge8  for  excess  consumption 
of  IHA-fujfiished  utilities.  (1)  For 
dwelling  uHits  subject  to  allowances  for 
IHA-fumi^ied  utilities  where 
checkmetfUs  have  been  installed,  the 
IHA  shall  kstablish  surcharges  for  utility 
consumption  in  excess  of  the  allowance.' 
Surcharges  may  be  computed  oir« 
straight  pern  unit  of  purchase  basis)(e.g.. 
cents  per  kfowatt  hour  of  electricity)  or 
for  stated  nocks  of  excess  consumption, 
and  shall  m  based  on  the  IHA's  average 
utility  rat^  fThe  basis  for  calculating 
such  surdurges  shall  be  described  in 

the  IHA's  Mhedule  of  allowances.  

Changes  intthe  dollar  amounts  of     -     - 
surchatges  iMsed  directly  on  changes  in 
the  IHA's  ii^erage  utility  rate  shall  not 
be  subject  to  the  advance'  notice 
requ^me^ts  of  this  section. 

(2)  For  dUrelling  units  served  by  IHA- 
furnished  Milities  wh««  cfaeckmeters 
have  not  bjaen  installed,  die  IHA  shall 
establish  sijiedules  of  surcharges 
indicating  Additional  dollar  amounts 
tenants  wd|]  be  required  to  pay  by 
reason  of  Sitimated  utility  consumption 
attiibutabVa  to  tenant-owned  major 
appliances  or  to  optional  functions,  such 
as  air  conditioning,  of  IHA-fumished 
equipment,  Such  surcharge  schedules 
shall  state  itfae  tenant-owned  equipment 
(or  ftmctiott  of  IHA-fumished 
equipment!  for  which  surcharges  shall 
be  made  anp  the  amounts  of  such 
charges,  wMch  shaU  be  based  on  the 
cost  to  theiliA  of  die  utility 
consumptim  estimated  to  be 
attributabl{e|  to  reasonable  uSage  of  sudi 
equipment!  I 

-^  (g)  Revi^Y  and  revision  of 
allowonc^i—il)  Annual  review.  The 
IHA  shall  review  at  least  annually  the 
basis  on  which  utility  allowances  have 
been  estabBished  and.  if  reasonably 
required  is  Order  to  continue  adherence 
to  Ihe  Stan  fards  stated  in  paragraph  (e) 
of  Otis  sect  i  m.  shall  establish  revised 
aOowancei  llie  review  shall  include  all 
choirs  fail(  dvciutastances  (including 
cqm|»iebo^  if  comprehensive  or  special 
pu^seiM  kvnizatim  under  the 
Coa^>r(3la^  live  Improvement  ;    . 

AssistflOioa  %09wn  and/or  other  aiergjr 
cbnservatio  i  measures  implemenfed  by 
die  IHA)  Mdicating  probability  of  a 


significant 
consumptii 
inutility 
;  [2)Revi 
tihangis. 


^  t  in  reasonable 
I  requirements  sik)  changes 


on  as  a  resuk  irf  rate  ■ 
.  le  IHA  may  revise  its 
allowances  Tor  tenant-purchased 
utilities  betireen  annual  reviews  if  diere 
is  a  fate  efa  B  nge  (including  fu^ 
adjustinenl  ^  md  shall  be  required  to  do 


'  so  if  such  change,  by  itself  or  together 
with  prior  rate  changes  not  adjusted  for, 
results  in  a  change  of  10  percent  or  more 
from  die  rates  on  which  such 
allowances  are  based.  Adjustments  to 
tenant  rent  as  a  result  of  such  changes 
shall  be  retroactive  to  the  first  day  of 
the  month  following  die  month  in  which 
the  last  rate  change  taken  into  account 
in  such  revision  became  effective. 

(Information  collection  requirements 
contained  in  this  section  have  been  approved 
by  tlie  Office  of  Management  and  Budget 
under  0MB  control  number  2577-0062) 

(h)  Individual  relief  Requests  for 
relief  from  surcharges  for  excess 
consumption  of  IHA-purchased  utilities, 
or  from  payment  of  utility  supplier 
billings  in  excess  of  the  allowances  for 
tenant-purchased  utilities,  may  lie 
granted  by  the  IHA  on  reasonable 
grounds,  such  as  special  needs  of 
elderly,  ill  oijli^dicapped  tenants,  or 
special  factors  affecting  utility  usage  not 
within  the  control  of  die  tenant,  as  the 
IHA  shall  deem  appropriate.  The  IHA's 
criteria  for  granting  sudi  relief,  and 
procedures  for  requesting  such  relief, 
shall  be  adopted  at  the  time  the  IHA 
adopts  the  methods  and  procedures  for 
determining  otility  allowances.  Notice  of 
the  availability  of  such  procedures 
(including  idcmtification  of  thJe  IHA 
representative  with  whom  initial  contact 
may  be  made'by  tenSbts);  and  die  IHA's 
criteria  for  granting  sudi  relief,  shall  be 
included  in  each  notice  to  tenants  given 
in  accordance  with  paragraph  (b)(3)  of 
this  section  and  in  the  information  given 
to  new  tenants  upoa  admission. 

Subpert  J-Operatten  of  Projects  after 
Expiration  of  Mllal  AGC  Term 


{90&901 

(a)  Purpose.  This  subpart  specifies 
methods  for  extending  the  effective 
period  of  provisions  of  the  ACC  relating 
to  project  operation  beyond  the  original 
ACC  term.  Such  an  extension  provides  a 
contractual  basis  for  continued 
eligibility.for  operating  subsidy. 

la)  Applicability.  Tms  subpart  applies 
to  any  Iiidian  housing  project  which  is 
owned  by  an  tHA  and  .is  subject  to  ai^ 
ACC  under  section  $  of  die  United 
States  Housing  Act  ol  1837.  including 
rental.  Turnkey  m.  or  Mutual  Help 
housing,  Hmyever.  it  dpes  not  apply  to 
the  section  8  and  section  23  Housing 
Assistance  Payments  Programs  and  the 
section  io(c)  and  section  23  Leased 
Housing  Prt^ams. 

{MOJOS    Continuing sNglUllty for 
operating  SMtosidy;  ACC  salsoslon. 

(a)  Operating  subsidy.  After  the  initial 
term  of  die  ACC.  HUD  will  pay 


operating  subsidy  with  respect  to  a 
project  only  in  accordance  with  an  ACC 
amendment  providing  for  extension  of 
the  term  of  the  ACC  provisions  related 
to  project  o|ieration  for  at  least  ten 
years  after  the  last  payment  of  HUD 
assistance.  The  ACC  amendment  shall 
be  in  the  form  prescribed  by  HUD.  and 
shall  specify  the  particular  provisions  of 
the  ACC  that  relate  to  continued  project 
operation  and,  therefore,  remain  in 
effect  for  the  extended  ACC  term.  These 
provisions  shall  include  a  requirement 
that  the  IHA  execute  and  file,  for  public 
record,  an  appropriate  document 
evidencing  the  IHA's  covenant  not  to 
convey,  encumber  or  make  any  other 
disposition  of  the  project  without  HUD 
approval  lew  a  period  of  ten  years  after 
the  receipt  of  die  last  payment  of  HUD 
assistance. 

(b)  Consolidated  ACC.  Where  a  single 
ACC  covers  more  than  one  project 
(consolidated  ACC).  each  annual 
operating  sulMidy  payable  under  diat 
ACC  is  a  lunqi-siim  amount  which  is  not 
divided  into  discrete  amounts  for  the 
individual  projects  subject  to  the 
consolidated  ACC  (see  Subpart  H  of  this 
chapter).  Accordingly,  if  an  IHA.  before 
submitting  a  request  for  operating 
subsidy,  determines  that  any  project(s) 
under  the  consolidated  ACC  will  not 
require  operating  subsidy  and  should 
not  be  subject  to  the  provisions  of 
paragraph  (a)  of  this  section,  die  IHA 
shall  accompany  its  request  with  a 
resolution  certifying  that  no  operating 
subsidy  shall  be  used  with  r^pect  to 
such  projects)  diereafter  anduatell 
financial  records  and  accounts  shall  be  ' 
kept  separately  for  such  project(s).  In 
such  cases,  the  removal  of  the  project(8) 
from  the  request  for  operating  subsidy 
shall  be  reflected  by  the  inclusion  of 
that  number  of  unit  months  available  for 
the  project(s)  when  making  the 
calculations,  under  Subpart  H  of  this 
chapter,  for  determination  of  total 
amount  of  operating  subsidy  payable 
under  the  consolidated  ACC.  In  any 
event,  no  operating  subsicfy  payable 
■  under  a  consolidated  ACC  or  otherwise 
shall  be  used  to  pay.  diiecdy  or 
indirecdy.  any  costs  attributable  to  a 
project  which  Is  ineligible  or  odiewise 
excluded  from  operating  subsidy  under 
para^ph  (a)  of  diis  section.  Even  if  no 
operatiiigsubsidy  is  received  with 
respect  to  a  project,  the  IHA  remains 
obligated  to  maintain  and  operate  the 
project  in- accordance  with  die 
provisions  of  the  ACC  related  to  project 
operation  so  long  as  those  ACC 
provisions  remain  in  effect 
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§905.906   ^iCC«xtMMionin«bMnc«of 
currant  Operating  I 

Where  no  operating  subsidy  is  being 
paid  under  an  AQC  the  IHA  shall  at 
least  one  year  before  the  anticipated 
ACC  expiration  date  for  the  project 
notify  HUD  as  to  whether  or  not  the  IHA 
desires  to  maintain  a  basis  for  receiving 
operating  subsidy  with  respect  to  the 
project  after  the  anticipated  ACC 
expiration  date.  This  notification  shall 
be  submitted  to  the  appropriate  HUD 
Field  Office  in  the  form  of  a  resolution 
by  the  IHA's  Board  of  Conunissioners.  If 
the  IHA  does  not  desire  to  maintain  a 
basis  for  operating  subsidy  payments 
with  respect  to  the  project  after  the 
anticipated  ACC  expiration  d^te,  the  - 
resolution  shall  certify  that  no  operating 
subsidy  shall  be  utilized  with  respe<n  to 
the  project  after  the  effective  date  of  this 
rule  and  that  all  financial  records  and 
accounts  for  such  a  project  shall  be  kept 
separately.  If  the  IHA  does  desire  to 
maintain  a  basis  for  such  operating 
subsidy  payments,  the  resolution  shall 
include  the  IHA's  request  for  extension 
of  the  term  of  the  ACC  provisions 
related  to  project  operation,  for  a  period 
of  not  less  than  one  nor  more  than  10 
years.  Upon  HUD's  receipt  of  the 
request,  HUD  and  the  IHA  shall  enter 
into  an  ACC  amendment  effecting  the 
extension  for  the  period  requested  by 
the  IHA.  unless  HUD  finds  that 
continued  operation  of  the  project 
cannot  be  justified  under  the  standards 
set  forth  in  Subpart  K. 

§905.907    HUD  approval  of  disposition  or 


During  tiie  post-assistance  service 
period  of  continued  operation  as  lower 
income  housing,  HUD  may  authorize  an 
IHA  to  dispose  of  or  demolish  housing 
units  at  any  time,  in  accordance  widi 
Subpart  K. 

Subpart  K— Disposition  or  Demolition 
of  Projects 

§905.921    Purpose  and  appHcabiNty.  \ 

[a]  Purpose.  This  subpart  sets  forth 
requirements  for  HUD  approval  of  an 
IHA's  application  to  dispose  of  or 
demolish  (in  whole  or  in  part)  IHA- 
owned  projects  assisted  under  the  Act. 

(b)  Applicability.  This  subpart  applies 
to  any  Indian  housing  project  which  is 
owned  by  an  IHA  and  is  subject  to  an 
ACC  under  section  5  of  the  United 
States  Housing  Act  of  1937,  including 
rental.  Turnkey  III  or  Mutual  Help 
housing.  However  it  does  not  apply  to: 

(1)  IHA-owned  Section  8  housing  or 
housing  leased  under  section  10(c)  or 
section  23  of  the  Act; 

(2)  Demolition  or  disposition  before 
the  end  of  the  initial  operating  period 


(EIOP),  as  (tetermined  undo-  the  ACC,  of 
property  acquired  incid^t  to  the  ' 
development  of  an  Indian  housing 
project  (however,  this  exception  does 
not  apply  to  units  occupied  or  available 
for  occupancy  by  Indian  housing  tenants 
before  EIOP); 

(3)  Conveyance  of  public  housing  for 
the  purpose  of  providing 

.homeownership  opportunities  for  lower 
income  families  under  the  Act; 

(4)  Leasing  of  dwelling  or  nondwelling 
space  incident  to  the  normal  operation 
of  the  project  for  Indian  housing 
purposes,  as  permitted  by  the  ACC; 

(5)  Reconfiguration  of  the  interior 
space  of  building8^e.g.,  moving  or 
removing  interior  walls  to  change  the 
design,  sizes  or  number  of  units)  without 
demolition;  and 

(6J  A  whole  or  partial  taking  by  a 
public  or  qnasi-pi^Iic  entity  though  the 
exercise  of  its  power  of  eminent  domain. 

§905.923   General requiraneiils  for  HUD 
approval  of  dIapoaMIOM/daeMMIon. 

HUD  will  not  approve  an  application 
for  disposition  or  demolition  unless: 

(a)  Th§  application  has  been 
developed  in  consohatioa  wiA  tenants 
of  the  project  involved,  any  tenant 
organizations  for  the  iMT^ect  and  any 
IHA-wide  tenant  organizations  that  will 
be  affected  by  the  disposition  or 
demdition; 

(b)  In  the  case  of  disposition  or 
demolition  involving  at  least  20  dwelling 
units  ca  10  percent  of  the  IHA's  total 
number  of  Indian  housing  units, 
whichever  it  less,  the  application  has 
been  developed  in  consultation  with  the 
chief  executive  officer  or  designee,  of 
the  government  with  which  the  IHA  has 
a  cooperatim  agreement,  if  appropriate, 
^covering  that  project; 

(c)  Except  where  no  dwelling  units  arc 
involved,  the  application  contains  a 
certification  by  the  chief  executive 
officer,  or  designee,  of  the  unit  of 
general  government  that  the  proposed 

*  activity  is  consistent  %vith  Ae  applicable 

housing  assistance  plan; 
\      (d)  If  any  displacement  of  tenants  is 
Xinyolved.  the  relocation  requirements  of 
S  905.92S  are  satisfied;  and 

(e)  Demolition  or  disposition  will  meet 
the  requirements  of  the  National 
Environmental  Policy  Act  of  1969, 42 
U.S.C.  4321,  the  National  Historic 
Preservation  Act  of  1966, 18  U.S.C.  469, 
and  related  laws,  as  stated  in  the 
Department's  regulations  at  24  CFR  Part 
50. 

§905.925    Relocation  of  diaplaced 
nmants. 

(a)  Tenants' who  are  to  be  displaced 
as  a  result  of  disposition  or  demolition 
shall  be  relocated  to  other  decent,  safe. 


sanitary,  and  affordable  housing  (at 
rents  no  higher  than  permitted  under  the 
Act),  which  is,  to  the  maxhnum  extent 
practicable,  housing  of  their  choice,  on  a 
nondiscriminatory  basis,  without  regard 
to  race,  color,  religion  (creed),  national 
origin,  handicap,'age,  or  sex,  in 
compliance  wiUi  applicable  Federal  and 
State  laws.  Relocation  may  be  to  other 
pubHcly  assisted  housing,  including 
housing  assisted  under  Seqtion  8  of  the 
Act  and  housing  available  as  a  result  of 
the  Section  8  Housing  Voucher  Program. 

(b)'ln  addition  to  the  provision  of 
relocation  housing,  assistance  to  all 
displaced  tenants  shall  include 
assistance  in  Ending  other  suitable 
housing,  including  payment  of  actual, 
reasonable  moving  costs,  and 
counseling  and  advisory  services  to 
assure  that  full  choices  and  real 
opportunities  exist  to  select  relocation 
housing  in  a  full  range  of  neighborhoods, 
including  areas  outside  of  minority 
concentration.  Tenants  are  to  become 
eligible  for  assistance  as  of  the  date  of 
receipt  of  an  official  notice  to  move.  The 
Unifoon  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
does  not  app4y  to  displacement  as  a 
result  of  the  activities  covered  by  this 
subpart 

§908^27    SpecmcwtterlaforHUD 
approval  of  disposition  rs^uests. 

(a)  In  addition  to  other  applicable 
requirements  of  this  subpart,  HUD  will 
not  approve  a  request  for  disposition 
unless  HUD  determines  that  retention  is 
not  in  the  best  interests  of  the  tenants 
and  the  IHA.  because  at  least  one  of  the 
following  criteria  is  met: 

(1)  Developmental  changes  in  the  area 
surrounding  the  project  (e.g.,  density,  or 
industrial  or  oommodal  development) 
adversely  a£fect  the  health  or  safety  of  ^ 
the  tenants  or  die  feasible  operation  of 
the  project  by  the  IHA. 

(2)  Disposition  will  allow  the 
acquisition,  develpment-or  rehabilitation 
of  other  properties  that  will  be  more 
efficiently  or  effectively  operated  as 
Iowa-  income  housing  projects,  and  that 
will  preserve  the  total  amount  of  lower 
income  housing  stock  available  to  the 
community.  Dwelling  units  eliminated 
by  disposition  under  diis  criterion  shall 
be  offset  by  units  to  be  added  to  the 
available  local  inventory  of  lower 
income  housing  utilizing  die  net 
proceeds  of  the  disposition.  Using  such 
proceeds,  additional  units  msy  be 
provided  throos^  new  construction, 
acquisition  or  rehabilitation  (including 
modernization  of  existing,  vacant 
uninhabitable  public  housing).  An  IHA 
must  be  able  to  demonstrate  to  the 
satisfaction  of  HUD  diat  tfie  additional 
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units  are  beflig  provided  in  connection 
with  the  disbosition  of  the  property. 

(3)  There  pre  other  factors  justifying 
disposition  tllat  HUD  determines  are 
consistent  Mth  the  best  interests  of  the 
tenants  andiOie  IHA  that  are  not 
inconsistenlj  With  other  provisions  of-the 
Act.  As  an  Mample,  if  the  property 
nlieets  any  of  the  criteria  for  demolition 
under  S  905^B|29.  it  may  be  disposed  of . 
under  this  criterion  ({  905.827(a)(3)) 
subject  to  c(>tiditions  that  HUD  may 
impose  [e.g.i  demolition  to  follow 
disposition  in  order  to  assure  abatement 
of  a  threat  tp;  safety  or  health). 

(b)  In  the  cbse  of  disposition  of 
property  otlij^  than  dwelling  units,  (1) 
the  property  (s  determined  i^  HUD  to  be 
excess  to  th^  needs  of  the  project  (after 
the  end  of  th^  initial  operating  period), 
oi-  (2)  the  disposition  ^  the  property  is 
incidental  td,;  or  does  not  interfere  with, 
continued  oMratimi  of  the  remaining 
portion  of  tnQ  project 

S90SJB2»  Gi^MfalrsqulranMnttforHUD 
•ipproval  of  dtmoMion  rsqiMsta. 

In  additionito  other  applicable 
requirementklof  this  part.  HUD  will  not 
approve  an  implication  for  demolition 
unless  HUDJdetermines  that  at  least  one 
of  the  followiiig  criteria  is  met: 

(a)  The  prmect,  or  portion  of  the 
project,  is  obsolete  as  to  physical 
condition,  loioation.  or  other  factors, 
making  it  unkttable  for  housing 
purposes.  M^or  problems  indicative  of 
obso)escenc0i  are — 

(1)  As  to  physical  condition:  structural 
deficiencies,  substantial  deterioration, 
or  other  desfan  or  site  problems  (e.g., 
severe  erosion  or  flooding); 

(2)  As  to  location:  physical 
d^erioration  of  the  neigfaboriiood, 
change  from  residential  to  industrial  or 
commercial  development,  or 
environmental  conditions  which 
jeopardize  tbt  suitability  of  the  site  for 
residential  use; 

(3)  Other  factors  which  have  seriously 
affected  the  liarketability,  usefulness,  or 
management  of  the  property. 

(b)  No  reasonable  program  of 
modiHcationB^  in  keeping  with  the 
Comprehensive  Improvement 
Assistance  Rnogram  (CIAP)  regulations 
in  Subpart  Gj  of  this  part,  is  feasible  to 
return  the  prbiect  or  portion  of  the 
project  to  useful  life. 

(c)  In  the  ddse  of  demolition  of  only  a 
portion  of  a  project,  the  demolition  will 
help  to  assuik  the  useful  life  of  the 
remaining  pqrtion  of  the  project  [e.g.,  to 
reduce  projei:t  density). 

S  905.931    IHAappHeatkNiforHUD 


Written  ap  1 1 
required  before 


rovalbyHUDshallbe 
the  IHA  may  undertake 


any  transaction  involving  demolition  or 
disposition.  To  request  approval,  the 
IHA  shall  submit  an  application  to  the 
appropriate  HUD  office  that  oicludes  the 
foUowing: 

(a)  A  description  of  the  property 
involved; 

(b)  A  description  of,  as  well  as  a 
timetable  for,  the  specific  action 
proposed  (including,  in  the  case  of 
disposition,  the  specific  method 
proposed); 

(c)  A  statement  justifying  the 
proposed  disposition  or  demolition 
under  one  or  more  of  the  applicable 
criteria  of  {  905.927  or  fi  905.928. 

(d)  If  applicable,  a  plan  for  the 
relocation  of  tenants  who  would  be 
displaced  by  the  proposed  demolition  or 
disposition  (see  9  905.925).  The 
relocation  plan  must  at  least  indicate: 

(1)  The  number  of  tenants  to  be 
displaced: 

(2)  What  counseUng  and  advisory 
services  the  IHA  plans  to  provide; 

(3)  What  housing  resources  are 
expected  to  be  available  to  provide 
housing  for  displaced  tenants; 

-  (4)  An  estimate  of  the  costs  for 
counseling  and  advisory  services  and 
tenant  moving  expenses,  and  the 
expected  source  for  payment  of  these 
costs  (see  S  905.933);  and 

(5)4lie  minimum  official  notice  that 
the  IIIA  will  give  tenants  before  they 
are  required  to  move; 

(e)  A  description  of  the  IHA's 
consultations  with  tenants  and  any 
tenant  organizati<ms  (as  required  under 
i  905.923(a)),  with  copies  of  any  written 
comments  which  may  have  been 
submitted  to  the  IHA  and  the  UiA's 
evaluation  of  the  comments; 

(f)  If  required  under  S  905.923(b),  a 
statement  by  the  chief  executive  officer, 
or  designee,  of  the  government  with 
which  die  IHA  has  a  cooperation 
agreement  covering  that  project, 
indicating  that  official's  comments  and 
recommendations  on  the  proposal; 

(g)  If  required  under  S  905.923(b),  a 
certification  by  the  chief  executive 
ofiicer,  or  designee,  of  the  government 
that  the  proposed  demolition  or 
disposition  is  consistent  with  the 
applicable  housing  assistance  plan;  . 

(h)  The  estimated  balance  of  the 
project  debt,  under  the  ACC,  for 
development  and  modernization; 

(i)  In  the  case  of  disposition,  an 
estimate  of  the  fair  market  value  of  the 
property,  established  on  the  basis  of  one 
independent  appraisal  unless,  as 
determined  by  HUD, 

(1)  More  than  one  appraisal  is 
warranted,  or 

(2)  Another  method  of  valuation  is 
clearly  sufficient  and  the  expense V>f  an 
independent  appraisal  is  unjustified 


because  of  the  limited  natiite  of  the 
property  interest  involved  or  other 
available  data: 
( j)  In  the  case  of  disposition,  estima  tea 

'  of  the  gross  and  net  proceeds  to  be 
realized,  with  an  itemization  of 
estimated  costs  to  be  paid  out  of  gross 
proceeds  and  the  proposed  use  of  any 
net  proceeds  in  acconlance  with 
S90S.993: 

*    (k)  A  copy  of  a  resohition  by  die 
IHA's  Board  of  Commissioners 
approving  the  application; 

(1)  If  determined  to  be  necessary  by 
HUD,  an  opinion  by  the  IHA's  legal 
counsel  that  the  proposed  ac{i<Ri  is 
consistent  with  apf^icaUe'f^irements 
of  Federal  State,  Tribal  and  local  laws; 
and 

(m)  Any  additional  information 
neceswiy  to  siq>port  the  application  and 
assist  HUD  in  makmg  determinations 
under  Hat  subpart. 

f90S.933   Utaefpraosads. 

(a)  Di^MxiUon.  (1)  WhereilUD 
approves  the  disposition  of  real  property 
of  a  project,  in  whole  or  in  part,  the  IHA 
shall  dispose  of  it  promptly  by  public 
soUcitation  of  bids  for  not  less  dian  fair 
maricet  value,  unless  HUD  authorizes 
negotiated  sale  for  reasons  found  to  be 
in  the  best  Interests  of  the  IHA  or  the 
Federal  government,  or  for  sale  for  less 
than  fair  market  value  (where  permitted 
by  State.  THbal  or  local  law),  based  on 
commensurate  public  benefits  to  the 
commtmity,  die  IHA  or  die  Pednal 
government  justifying  such  an 
exception.  Reasonable  costs  of 
disposition,  and  of  relocation  of 
displaced  tenants  allowable  under 

8  905.925.  may  be  paid  by  the  IHA  out  of 
the  gross  proceeds,  as  approved  by 
HUD. 

(2)  Net  proceeds  (after  payment  of 
HUD-approved  costs  of  disposition  and 
relocation  under  paragraph  (a)  of  this 
section)  shall  be  used,  subject  to  HUD 
approval,  as  follows:  first  for  the 
retirement  of  outstanding  obligations 
issued  to  finance  development  or 
modernization  of  the  project,  and 
thereafter  for  the  provision  of  housing 
assistance  for  lower  income  families, 
through  such  measures  as  modernization 
of  lower  income  housing  or  the 
acquisition,  development  or 
rehabilitation  of  other  properties  to 
operate  as  lower  income  housing. 

(b)  Demolition.  Where  HUD  has 
approved  demolition  of  a  project  or  a 
portion  of  a  project,  and  the  proposed 
action  is  part  of  a  modernization 
program  under  CIAP  (Subpart  G  of  this 
part),  the  costs  of  demohtion  and  of    - 
relocation  of  displaced  tenants  may  be 
included  in  the  modernization  budget. 
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§90S.935    Raports  and  records. 

(a)  After  HUD  approvai  6f  disposition 
or  demolition  of  all  or  part  of  a  project, 
the  IHA  shall  keep  the  appropriate  HUD 
office  informed  of  significant  actions  in 
carr>'ing  out  the  disposition  or  ' 
demolition,  including  any  significant 
delays  or  other  problems..  When  . 
disposition  or  demolition  is  completed, 
the  IHA  shall  submit  to  the  HUD  ofTice  a 
report  confirming  the  action,  certifying 
compliance  with  all  applicable 
requirements  of  Federal  law  and 
regulations  and.  in  the  case  of 
disposition,  accounting  for  the  proceeds 
and  costs  of  disposition. 

(b)  T^e  IHA  shall  be  responsible  for 
keeping  records  of  its  HUD-approved 
disposition  or  demolition  sufflcient  for 
audit  by  HUD  to  determine  the  IHA's 
compliance  with  applicable 
requirements  of  Federal  law  and  this, 
subpart. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  25??- 
0075) 

Subpart  L— Miscellaneous 
§905.999    Waiver  authortty. 

Upon  determination  of  good  cause,  the 
Secretary  of  Housing  and  Urban 
Development  may  waive  any  proVision 
of  this  part,  subject  to  statutory 
limitations.  Each  such  waiver  shall  be  in 
writing  and  shall  be  sbpported  by 
dociunentation  of  the  psctinent  facts  and 
grounds. 

Dated:  May  11. 198a 
lames  E.  Baugh, 

General  Deputy  Assistant  Secretar}' for 

Public  and  Indian  Housing. 

[FR  Doc.  88-14433  Filed  6-28-88:  a-4S  am] 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  1015 

Collection  of  Claims  Owed  the  United 
States 

agency:  Department  of  Eneigy. 
action:  Final  rule. 

summary:  The  Department  of  Energy 
(DOE)  recently  proposed  regulations  to 
implement  the  Federal  Claims  Collection 
Act  of  1966^31  U.S.C  3701-3719)  as 
amended  by  the  Debt  Collection  Act  of 
1982  (Pub.  L  97-3e5,«6  Stat.  1754)  (52  FR 
43168,  November  9. 1987).  In  response  to 
DOE's  proposed  regulations,  comments 
were  submitted  from  only  one  party,  a 
major  Federal  employees  union.  In 
response  to  these  comments.  9  1015.2  of 
the  proposed  regulations  was  modified 
to  clarify^  the  applicability  df  the 
regulations  to  collection  of  dairils  due 
from  Federal  employees.  In  addition.^ 
based  on  internal  review,  paragraph' 
1015.4(a)  was  modified  to  provide  for  - 
actual  costs  incurred  as  an  alternative 
basis  for  determining  administrative  . 
charges.  DOE  is  now  issuing  the 

regulations  AS  modified .,  .  . 

This  rule  amends  Chapter  X  of  Tide  10 
of  the  Code  of  Federal  Regulations  by 
adding  a  new  Part  1015,  which 
establishes  the  overall  regulations  under 
which  DOE  will  pursue  the  collection  of 
clanns  owed  to  the  United  States. 
iFTCcnvc  date:  June  29. 1968. 
FOn  FURTHER  INFORSMTION  CONTACT 
Helen  O.  Sherman,  Office  of  the 
Controller,  202-586-4860  (FTS  896-4860). 
8UPPLEMBITARV  MPORMATKM:  On 
November  9. 1987  (52  FR  43168),  DOE 
published  for  comment  in  the  Federal 
Register  a  proposed  rule  implementing 
the  Federal  Claims  Collection  Act  of 
1966  (31  U.S.C.  3701-3719)  as  amended 
by  the  Debt  Collection  Act  of  1982  (Pub. 
L  97-365,  96  Stat.  1754).  The  proposed  . 
rule  incorporated  the  Federal  Claims 
Collection  Standards  published  jointly 
by  the  General  Accounting  Office  and 
the  Department  of  Justice  (4  CFR  101- 
105).  The  proposal  provided  procedures 
by  which  DOE  would: 

(a)  Collect  claims  owed  to  the  United 
States; 

:  (b)  E)etermine  and  collect  interest  and 
other  charges  on  those  claims; 

(c)  Compromise  claims;  and- 

(d)  Refer  unpaid  claims  for  litigation. 

Executive  Order  12291 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291. 
The  rule  is  not  classified  as  a  major  rule 
because  it  does  not  meet  the  criteria  for 
major  rules  established  by  that  Order. 


Regulatory  FlexibUlty  Act  Ceitificalioa 

This  rule  wih  not  have  ja  significant 
impact  oh  a  substantial  number  of  amall 
entities  (5  U.S.C.  801  e/ se^.). 

Paperwork  Reducdoa  Act 

No  additional  information  and 
recordkeepuig  requirements  are  imposed 
by  this  rule. 

Nalioiial  BnvinMunental  Policy  Act 

Promulgation  of  this  rule  does  not 
represent  a  major  Federal  action  writh 
si^ficant  environmental  impact. 
Therefore,  preparation  of  an 
environmental  assessment  at 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act' 
of  1969,  as  amended  (42  U.S.C.  4321  et 
se^.)  is  not  required. 

Public  Coounents 

TIu|  final  rule  is  baaed  on  the  notice 
of  proposed  rulemaking  that  DC^ 
published  in  die  Federal  Ref^steron 
Noveinber  9, 1987  (52  ni  431B8).  wherein 
pubKc  comments  Were  invitied  for  the  30- 
day  comment  period  ending  December  9, 
1987  PubUccoinments  were  received' 
from  only  one  party,  a  major  Fedcfral ' 
emplayees.  anion.  These  cbmmeiits 
expressed  concern  regarding  the 
treatment  of  employee  due  process 
ri^ts.  iDOE  22Di0.2,  Collection  Flvin      - 
Employees  for  Indebtedness  to  (he 
United  States,  provides  the  ■ ' 
Department's  procedures  for      ' 
gbvemmentwlde  collection  under  5 
U.S.C.  5514.  The  due  process  rights  of 
employees  under  5  U.S.C  5514  are 
addressed  therein.  To  clarify  this  matter, 
i  1015.2(a)  of  the  final  rule  states  that 
Part  1015  provides  the  procedures  for 
collection  of  claims  by  adminisfralive 
offset  under  31  U.S.C.  3716  and  that  DOE 
2200.2  provides  the  procedures  for 
coUectioh  of  claims  by  Federal  salary 
offset  under  5  U.S.C.  5514.  AddiUorially, 
§  1015.2(b)  has  been  modified  to  reflect 
that  all  claims  diie  from  Federal 
employees  will  be  collected  in 
accordance  with  DOE  2200.2  or 
successor  internal  directives. ' 

List  of  Subjects  in  10  CFR  Part  ims 

Disclosures  and  referrals.  Credit 
reports.  Claims. 

In  consideration  of  the  foregoing,  the 
Department  of  Energy  hereby  amends 
Chapter  X  of  Title  10  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
Part  1015  as  set  forth  below. 

Issued  in  Washington,  D6.  June  22,^986. 
LAwreOce  F.  Davaoport, 
Assistant  Secretary, 
Managetjient  and  Administration. 

Part  1015  is  added  to  10  CFR  Chapter 
X  to  read  as  follows: 


mWT  1019^-COUfCTiON  OF  CLAIMS 
OWED  THE  UNUH)  STATES 


,»...-*i^v~_ 


1015.1  Purpose. 

1015.2  Applicability 

1015.3  Demand  for  payment 

1015.4  Interest,  administrative  charger,  and 
penalty  charges. 

1015.5  Respdnsibility  for  collection^ 

1015.6  Collection  by  administrative  offset. 

1015.7  Settiement  of  claims. 
lOlSJ  Referral  for  litigation. 

1015.9  Olsciosure  to  consumer  reporting 
,    agencies  and-referral  to  ooUection  . 

agencies. 

1015.10  Credit  report.  ,...  .^- 
Aoftorily:  31  U.S.G.  STOl^ATig;  Pubi^jb.^- 

3i65, 9«  Stat.  1784.  ,      .^  ,:;,rf4  ;  .'   ^- H - 


.'.~i;  ■ 


|idi&i 

This  part  established  proc^ures  for 
the  Department  of  Energy  (DOE)  to 
c(^eCt.  compromise,  or  terminate 
collection  action  on  claims  of  the  United 
States  for  money  or  property  arjsing    _^ 
&oq)  activities  under  DQ^  iurisdiction  Jt 
specifies  die  agency.procedurssan4the 
rights  oC  the-d^tor  applicablejo  plajais 
•for  the  payment  of  debts  ovvn^ .to.^ ,  . 
.  United  States.  It  incorporates,  aa 
Impropriate,  the  Federal  QIaifns  . 
pollection  Standards  (4  QFk  Parts  iQtH  : 
105).  It  sets  forth  procediwes  by  whicb 
DOE: 

-(a)  Will  collect  claims  oiyned  to  the 
United  States;  . 

(b)  Will  determine  and  GoUect  interest 
and  other  charges  on  those  claims: 

(c)  WiU  conipromise  claims;  and 

(d)  Will  refer  unpaid  claims  for 
litigation. 

9101SJ    AppMcammy. 

(a)  This  part  applies  to  all  claims  due 
the  United  States  under  the  Federal 
Claims  Collection  Act.  as  amended  by 
the  Debt  CollecUon  Act  (31  U.S.C.  3701- 
3719),  arising  fitim  activities  under  the 
jurisdiction  of  DOE  unless  such  claims 
are  othewise  subject  to  applicable  laws 
or  regulations.  For  purposes  of  this  part, 
claims  include,  but  are  not  limited  to, 
amounts  due  the  United  States  from 
fees,  loans,  loan  guarantees, 
overpayments,  fines,  civil  penalties, 
damages,  hiterest  sale  of  products  and 
services,  and  other  sources.  This  part 
providels  the  procedures  for  collection  of 
claims  by  administrative  offset  under  31 
U.S.C.  3716.  DOE  2200.2,  Collection 
From  Employees  for  Indebtedness  to  the 
United  States,  provides'the  procedures 
for  collection  of  claims  by  Federal 
salary  offset  under  5  U.S.C  5514.  The 
failure  of  DOE  to  include  in  this  part  any 
provision  of  the  Federal  Claims 
Collection  Standards  does  not  prevent 
DOE  from  applying  the  provision.  The 
failure  of  DOE  to  comply  with  any 
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provi^on  r  this  part  or  of  the  Federal 
Claims  Co  llection  Standards  shall  not  . 
be  availablb  as  a  defense  to  any  debtor 
in  terns  of  l^ffecting  the  merits  of  the 
underlying  Indebtedness. 

(b)  All  ^^ims  due  from  Federal 
employee^  ivill  be  collected  in 
accordanc^  with  DO^  22002,  Collection 
from  Empi  ayees  for  Indebtedness  to  the 
United  Stc  k».  or  successor  internal 
directivesJ  pOE  2200.2  provides  for 
hearings  aHrequired  under  5  U.S.C.  5514 
and4CFRfartl(i2. 

(q)  Glaii^  arising  from  the  audit  of 
transportallon  accounts  pursuant  to  31 
U.S.C  372^lahaUb^  determined, 
collected^  ^pminvmised.  terminated.  i>r 
settled  in  Mpordance  with  regulations 
published  tioder  the  authority  of  31 
U.S.C  372i|(se€  41  CFR  Parts  101-141. 
administeMd  by  the  Director.  Office  of 
Transportation  Audits,  General  Services 
Administration)  and  are  otherwise 
Excepted  from  tiiese  regulations. 

(d)  (1)  Claims  arising  out  of 
acquisitioi^jcontracts.  subcdntracts.  and 
purchase  (Anders  which  are  subject  to  the 
Federal  Ai^uisition  Regulation  Systems, 
including  the  Federal  Acquisition 
RegulationLj48  CFR  Subpart  32.6.  and  the 
Departmei^f  of  Energy  Acquisition  . 
Regulation^  48  CFR  Subpart  932.6,  shall 
be  determined  or  settled  in  acG4Hdance 
with  those  jijegulations. 

(2)  Clain|ii^  arising  out  of  financial 
assistance'i^struments  (e.g.,  grants, 
subgrants,  .oontracts  under  grants, 
cooperative  agreements,  and  contracts 
under  cooperative  agreements]  and 
loans  and  loan  guarantees  shall  be 
determineq  |0r  settled  in  accordance 
with  intemj^l  DOE  directives.  Relevant 
provisions  i^uriently  are  set  forth 
primarily  ait  10  CFR  600.26  and  10  CFR 
600.112(f)  1 1 

9101S.3   okfinndtarpaymwiL 

(a)  A  totk)  of  three  progressively 
stronger  wf^ten  demands  at  not  more 
than  approptimately  30-day  intervals  will 
normally  bjei  made  unless  a  response  or 
other  ififorination  indicates  that  a 
further  deia^nd  would  be  futile  or 
unnecessary.  When  necessary  to  protect 
the  Goveraiihent's  interest,  written 
demand  ma^  be  preceded  by  other 
appropriate  actions  under  the.Federal 
Claims  Colli  action  Standsirdsr  including 
immeiiiate  It  ffset.  ais  provided  ii^ 
para^^ph  ii)[2)  of  this  section,  and/or 
referral  forjftigation. 

(b)  the  initial  written  demand  for 
payment  should  inform  the  debtor  of  the 
following:  j  i 

(1)  the  bleisis  for  the  claim: 

(2)  The  atiount  of  the  claim: 

(3)  Any  riAht  to  a  review  of  the  claim 
within  DOi: 


.  (4] Xhe^late fay. wh|di  DOE  expects 
full  payment  and  after  which  the    -'- '  >   . 
accountia  considered  delinquent  {this  is 
the  due  date  .and  is  normally  not  more 
than -30  days  front'  the  .date  t)^  written 
initial  demand  was  either  medled.  hand- 
deliyer»d.  or  otherwise  transmitted):     . 

(5)  TJie  p^vision-for  interest, 
penalties,  and  administrative  charges  in 
accordance  with  31  U.S.C.  3717,  if 
payment  is. not  received  by  the  due  date 
(see  S  1015.4  for  details  regarding 
interest,  administrative  charges,  and 
penalty  charges):  and 

(6)  The  DOE'S  intent  to  utilize  any 
appUcable  collection  actions  made 
available  by  the  Debt  PoUectibn  Act  of  . 
1962  and  the  Federal  Claims  Collection 
Standards.  When  determined  necessary 
to  protect  the  Government's  interest, 
DOE  may  initiate  any  of  the  actions 
available  under  the  nsfere^ced  Act  and/ 
or  Standards.  These  actions  may 
include,  but  are  not  limited  to, 
immediate  referral  for  litigation, 
administrative  offset  (as  provided  in 
paragraph  (d)(2)  of  this  section>.  reports 
to  credit  bureaus,  and  referrals  to 
collection  agencies. 

(c)  If  the  debt  is  not  paid  by  the  date 
specified  in  the  initial  written  demand, 
two  progressively  stronger  demands 
shall  be  sent  to  the  debtor  unless  a 
response  or  other  information  indicates 
that  additional  written  demands  w^uld 
either  be  futile  or  unnecessay.  These 
written  demands  will  be  timed  so  as  to 
provide  an  adequate  period  of  time 
within  which  the  debtoir  could  be 
expected  to  respond.  While  shorter 
periods  of  tiipe  are  acceptable,  intervals 
of  approximately  30  days  should  be 
Sufficient.  Depending  on  the 
circumstances  of  the  particular  case,  the 
demand  letters  may  state: 

(1)  The  amount  of  any  late  pajrment 
chaige  (interest,  penalties,  and 
administrative  diargetf)  added  to  the 
debt; 

(2)  That  the  deUnquent  debt  may  be 
reported  to  a  credit  reporting  agency; 

(3)  That  the  debt  may  be  referred  to  a 
private  collection  agency  for  collection: 

(4)  That  the  debt  may  be  collected 
through  administrative  offset  in 
accordance  vrith  the  Federal  Claims 
Collection  Standards  (4  CFR  Part  102); 
and 

(5>That  the  debt  may  be  referred  for 
litigation. 

(d)(1)  Before  collecting  a  debt  by 
administrative  offset,  the  debtor  shall  be 
advised  of  the  following  information 
either  in  the  initial  written  demand  and/ 
or  subsequent  written  demands,  or  by  ' 
separate  notice  of  DOE'S  intent  to - 
collect  the  debt  by  administrative  offset: 

(i)  Nature  and  amount  of  debt:  .       .  - 

(ii)  Payment  due  date: 


- .  .(iii)  The  intent  of  DOE4o  coHect  by 
admiaistrative  offset  (in  accordance 
with  the  Federal  Claims  Collection 
Standards  (4  CFR  Part  102)).  including 
•feqxieeting  other  Federal  agencies  to    - 
help  in-the  effset  whenever  possible,  if 
the  debtor  has  not  made  voluntary 
payment,  has  not  requested  a  hearing  or 
review  of  the  claim  within  DOE  as  set 
out  in  paragraph  (d)(l)(v)  of  this  section, 
or  has  not  made  arrangements  for 
payment  as  set  out  in  paragraph 
(d)(lKvi)  of  this  section  by  the  payment 
due  date: 

(iv)  The  right  of  the  debtor  to  inspect 
and  copy  the  DOE  records  related  to.  the 
daim.  Any  costs  associated  therewith 
shaU  be  borne  by  the  debtor. Thie  debtor 
shaDgive  reascmable  notice  m  advance 
to  DOE  of  the  date  upon  which  it 
intehds  to  inspect  and  copy  the  records 
involved: 

(v)  The  right  of  the  debtor  to  a  hearing 
or  review  of  the  claim.  DOE  shall 
provide  the  debtor  with  a  reasonable 
opportunity  for  an  oral  hearing  when: 
(A)  An  applicable  statute  authorizes  or 
requires  IJOE  to  consider  waiver  of  the 
indebtedness  involved,  the  debtor 
requests  waiver  of  the  indebtedness, 
and  the  waiver  determination  turns  on 
an  issue  of  credibility  or  veracity;  or  (B) 
the  debtor  requests  reconsideration  of 
the  debt  and  DOE  determines  that  the 
question  of  indebtedness  cannot  be 
resolved  by  review  of  the  documentary 
evidence,  for  example,  when  the  validity 
of  the  debt  turns  t)n  an  issue  of 
credibility  or  veracity.  Unless  otherwise 
required  by  law,  an  oral  hearing  under 
this  section  is  not  required  to  be  a 
formal  evidentiary-type  hearing, 
although  DOE  will  document  all 
significant  matters  discussed  at  the 
hearing.  This  section  does  not  require  an 
oral  hearing  with  respect  to  debt 
collection  systems  in  which 
determinations  of  indebtedness  or 
waiver  rarely  involve  issues  of 
credibiUty  or  veracity  and  DOE  has 
determined  that  review  of  the  written 
record  is  ordinarily  an  adequate  means 
to  correct  prior  mistakes.  In 
administering  such  a  system.  DOE  is  not 
required  to  siftihrough  all  (rf'  the 
requests  received  in  order  to  accord  oral 
hearings  in  tho«e  few  cases  which  may 
involve  issues  of  credibility  or  veracity. 
In  those  cases  where  an  oral  hearing  is 
not  required  by  this  section.  DOE  will 
accord  the  debtor  a  "paper"  hearing, 
that  is,  DOE  will  make  its  determination  • 
on  the  request  for  waiver  or 
reconsideration  based  upon  a  review  of 
the  written  record.  If  the  claim  is 
disputed  in  full  or  in  par),  the  debtor's 
written  response  to  the  demand  must 
include  a  request  for  review  of  the  claim 
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wnhta  DOE.  If  the  debtor  disputes  the 
claim,  the  debtor  shall  explain  why  the 
debt  is  incorrect  The  explanation 
should  be  supported  by  affidavits, 
canceled  checks,  or  o^er  relevant 
information.  The  written  response  must 
reath  DOB  by  the  payment  due  date.  A 
written  response  received  after  the 
payment  due  date  may  be  accepted  if 
the  debtor  can  show  diat  the  delay  was 
due  to  drcuBMtances  beyond  the 
debtor's  control  or  failive  to  receive 
notice  of  die  time  limit  The  debtw's 
written  response  shall  state  the  basis  for 
the  dispute.  If  only  part  of  the  claim  is 
disputed,  die  undisputed  portion  should 
be  paid  by  the  date  atated  in  the  initial 
donand.  DOE  shall  notify  the  debtor, 
within  30  days  whenever  feasible, 
whether  DOE'S  determination  of  the 
debt  has  been  sustained,  amended,  or 
canceled.  If  DOE  either  sustains  or 
amends  its  determination,  it  shaO  notify 
the  debtor  of  its  intent  to  collect  by 
administrative  offset  unless  payment  is 
received  within  15  daysof  the  mailing  of 
the  notification  of  ito  decision;  and 

(vi)  The  right  of  the  debtor  to  offer  to 
make  a  written  agreement  to  repay  the 
amount  of  the  claim.  The  acceptance  of 
such  an  agreement  is  discretionary  with 
DOE  If  the  debtor  requests  a  repayment 
airangement  because  a  payment  of  the 
amount  due  would  create  a  financial 
hardship.  DOE  will  assess'  the  debtor's 
financial  condition  based  on  financial 
statements  submitted  by  the  debtor. '  ' 
Dependent  upon  the  evalinticm  of  the 
financial  condition  of  die  d^tor.  DOE 
and  the  debtor  may  agree  to  a  written 
installment  repayment  schedule.  The 
debtor  should  execute  a  confess- 
judgment  note  which  specifies  all  of  the 
terms  of  the  arrang«nent  The  size  and 
frequency  of  the  insteUment  payments 
should  bear  a  reasonable  relation  to  the 
size  of  the  debt  and  the  debtor's  abilify 
to  pay.  Interest,  administrative  charges, 
and  penalty  charges  shall  be  provided 
for  in  the  note.  The  debtor  shall  be 
provided  with  a  written  explanation  of 
the  consequences  of  signing  a  confess- 
judgment  note.  The  debtor  shall  sign  a 
stetement  admowledging  receipt  of  the 
written  exfdanation  whi^  shall  provide 
that  the  statement  was  read  and 
understood  before  execution  of  the  note 
and  that  the  note  is  being  signed 
knowingly  and  voluntarily.  Some  form 
of  objective  evidence  of  diQse  facta  will 
be  maintained  in  DOPs  file  on  the 
debtor. 

(2)  In  cases  in  which  the  procedural 
reqirirements  specified  in  this  paragraph 
have  previously  been  provided  to  the 
debtor  in  connection  with  the  same  debt 
under  some  other  statutory  or  regulatory 
authorify,  such  as  pursuant  to  a  notice  of 


audit  disallowance,  DOE  is  not  required 
to  duplicate  Ihoae  tequtremento  before 
taking  QoniBiSirative  ofnst. 
FartiienBow,  DOE  may  effect 
admlBiatrative  offset  against  a  payment 
to  be  made  to  a  debtor  prim  to 
complelien  of  the  required  procedures  if 
failure  te  take  the  offset  would 
substantially  prefodice  the 
Govemmeot's  abiUty  to  collect  the  debt 
and  the  time  before  the  payment  is  to  be 
made  does  not  reasonaUy  permit  the 
completioB  of  those  procedures.  Sudi 
prior  offiet  will  be  promptly  followed  by 
completion  of  tfaoM  prociBdures. 
Amoanti  recovered  by  adndnistrative 
offset  found  not  to  be  owed  to  DOE  shall 
be  prompdy  refunded. 

(e)  At  any  time  during  the  cf^ection 
cyde,  DOE  may  talce  any  <rf  tiie  actiqns 
authorized  under  this  section  or  under 
die  Federal  Claims  Collection 
Standards.  These  actions  indude,  but 
are  not  limited  ta  reports  to  credit 
bureaus,  referrals  to  collection  agendes, 
termination  of  contract,  debarment,  and 
administrative  offset  as  authorized  in  31 
U.S.C.  3701-q719. 

§101«4 


(a)  DOE  diall  aasess  interest  on 
unpaid  daims  at  the  rate  of  the  current 
value  of  fimds  to  die  Treasury  as 
prescribed  by  the  Secretary  of  the 
Treasury  on  the  date  the  computation  of 
interest  begins  unless  a  higher  rate  of 
interest  is  necessary  to  proted  the 
interesto  of  tlae  Government  DCffi  ahall 
assess  adaatnistrative  chargea  to  cover 
the  oosta  of  processing  and  handling 
overdue  dafaas.  Administrative  charges 
will  be  assessed  concunent  with  the 
interest  nsseisraent  and  will  be  based 
on  actual  costa  incaned  or  an  average  of 
additiooal  costo  incwTed  in  processing 
and  hantfliag  dalms  in  similar  stages  of 
delinquency.  DOE  shall  assess  penalty 
charges  of  six  percent  a  year  on  any  part 
of  a  debt  note  tliaa  90  days  past  due. 
Such  assessment  will  be  retroactive  to 
the  first  day  the  debt  became 
delinquent  The  imposition  of  interest, 
administrative  charges,  and  penalty 
charges  to  made  in  accordance  with  31 
U.S.C  37X7. 

(b)  Interest  will  be  computed  from  the 
date  the  initial  demand  is  mailed,  hand- 
delivered,  or  odietwise  transmitted  to 
the  debtor.  If  the  claim  or  any  portion 
thereof  is  paid  widdn  30  days  after  the 
date  on  wMch  interest  began  to  accrue, 
the  assodated  interest  shall  be  waived. 
This  period  for  waiver  of  interest  may 
be  extended  in  Individual  cases  if  there 
is  good  cause  to  do  so  and  it  is  in  the 
public  interest  Interest  vrill  only  be 
computed  on  the  principal  of  the  daim 
and  the  interest  rate  will  remain  fixed 


for  the  duration  of  the  indebtedness, 
except  where  a  debtor  has  defaulted  on 
a  repeynent  agreement  and  seeks  to 
enter  into' a  new  agreement  A  new  rate 
which  reflects  at  a  ndniinum  die  current 
value  of  funds  to  the  Treesmy  at  the 
time  the  new  a^eement  to  executed  nl6y 
be  set,  if  applicable,  and  interest  on 
interest  and  related  charges  may  be 
charged  where  the  debtor  has  defaulted 
on  a  previous  repayment  agreement. 
Charges  whidi  accrued  by  were  not 
collected  under  the  defaslted  agreement 
shaR  be  added  to  the  principal  to  be 
paid  under  the  new  repayment  schedule. 

(c)  DOB  may  waive  interest 
administrative  charges,  or  pmalty 
charges  if  it  finds  that  one  or  more  of  the 
following  oonifitibns  exist 

(1)  The  debtor  to  imable  to  pay  any 
significant  sum  toward  ttie  daim  widiin 
a  reasonable  period  of  time; 

(2)  Coflection  of  interest 
administrative  charges,  or  penalty 
charges  will  {eopar^Qze  collection  of  the 
principal  of  ^  daim;  or 

(3)  It  is  othemdse  in  the  best  interests 
of  die  United  States,  including  the 
situation  in  which  an  offset  or 
installment  payment  agreement  is  in 
effect 

(d)  Exemptioas.  {!)  the  provisions  of 
31  U.S.a  3717  do  not  apfily: 

(i)  To  debto  owed  by  aiqr  State  or 
local  government 

(ii)  To  debts  arising  imder  contracts 
which  were  executed  prior  to,  and  were 
in  etfed  on  p.e..  were  not  completed  as 
of)  October  25, 1962; 

(iii)  To  debto  where  an  applicable 
statote.  regulation  required  by  statute, 
loan  element  or  contract  either 
prdiibits.aodi  charges  or  explicitiy  fixes 
the  charges  tiiat  apply  to  the  debU 
involved;  or 

(iv)  Debto  arising  under  the  Social 
Security  Act  the  Internal  Revenue  Code 
of  1SS4,  or  the  tariff  laws  of  the  United 
States. 

(2)  DOE  may.  however,  assess  interest 
and  related  chaiges  on  debto  which  are 
not  subied  to  31  U.S.C.  3717  to  the 
extent  authorized  under  the  common 
law  or  other  applicable  statutory 
authority. 

S  1915.S   ne^MMlblllty  tor  colactlon. 

(a)  Heads  of  DOE  Headquarters 
Elements  and  Field  Elemento  or  their 
designees  must  immediately  notify  th^ 
appropriate  finance  office  of  daims 
arising  bom  their  operattons.  A  daim 
will  be  recorded  and  controlled  by  the 
responsible  finance  office  upon  receipt 
of  documentation  from  a  competent 
authority  establtohing  the  amoimt  due. 

(b)  The  colli^ction  of  claims  under  the 
control  of  the  ^ance  offices  will  be 


y  •  *  - 
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aggressivelyipureued  in  accordance  with 
the  provisidiis  of  Part  102  of  the  Federal 
Claims  Colkiction  Standards  (4  Ca^  Part 
102).  Whenever  feasible,  debts  owed  to 
the  United  plates,  together  with  interest, 
administrative  charges,  and  penalty 
charges,  should  be  collected  in  full  in 
one  lump  siwi.  If  the  debtor  requests 
installment  kjayments.  the  Bnance 
offices  will  |be  responsible  for 
determining  ^he  financial  hardship  of 
debtors  anq.  when  appropriate,  ^all 
arrange  insUlhnent  payment  schedules. 
Claims  whi<;|i  cannot  bie  collected 
directly  or  I^V  administrative  ol^set  shall 
be  written  in  as  adininistratively 
uncoUectibllej  in  accordance  with   ■ 
authority  d^gated  to  the  Heads  of  OOP. 
Field  Elements  and  the  Controller, 
(cl  TIh:  Uwtiuller  or  designee,  in 
consultatioa  with  the  General  Counsel 
or  other  designated  Counsel  at 
Headquarteik  or  I  leads  of  DOE  Field 
Elements  or  designees,  in  consultation 
with  the  Cht^f  Counsels  or  other 
designated  Counsels  in  field  locations, 
may  comprtMnise  or  suspend  or 
terminate  collection  action  on  referred 
claims  that  do  not  exceed  $20,000. 
exclusive  onnterest,  penalties,  and 
administratjie-charges.  in  accordance 
with  the  Federal  Claims  Collection  Act 
and  the  Fedlaral  Claims  Collection 
Standards  Parts  103  and  104  (4  CFR 
Parts  103  and  104). 

(d)  Recontmendations  to  compromise 
or  suspend  bt'  terminate  collection 
action  on  clUms  that  exceed  $20,000. 
exchwive  of  Interest,  penalties,  and 
administratife  charges,  will  be  referred 
to  the  DepaHihent  of  lustice  consistent 
with  paragr^>h  (c)  of  this  section  and  in 
accordance  with  the  Federal  Claims 
Collection  Abt  and  the  Federal  Claims 
Collection  Standards.  Referrals  to  the 
Departmenlj  of  Justice  shall  Be  made  in 
accordance  with  4  CFR  Part  105  of  the 
Federal  Cla  ns  Collection  Standards 

SIOIM   Col^sclienby«dmMstrative 


{9L\Admmmrolive  offset  (1 J 
Whenever  Ifetfsible  and  not  otherwise 
prohibited)  ffter.a  debtor  fails  to  pay  the 
claim,  reqofj^t  a  review  of  the  claim,  er 
make  an  arMngement  for  payment  SOE 
shall  collecli  ^aims  under  this  part  by 
means  ef  adi^istrative  offset  Against 
obligations  tiJF  the  United  States  to  die 
debtor,  i>urflMant  to  31  U.S.C.  3716.  in 
appropriate  j^trcumstances,  DDE  may 
give  due  GQiliideration  to  the  debtor's 
flnancial  condition  or  whether  offset 
would  tend  to  substantially  interfere 
with  or  defelat  the  purposes  of  the 


program  authorizing^  the  payments 
against  which  ofl^set  is  contemplated. 
For  example,  under  a  grant  program  in 
which  payments  are  made  in  advance  of 
the  grantee's  performance,  offset  will 
normally  be  ina[^propriate.  This  concept 
'  generally  does  not  apply,  however, 
where  payment  is  in  the  form  of 
reimbursement.  Determination  as  to 
whether  collection  by  administrative 
offset  is  feasible  will  be  made  by  DOE 
on  a  case-by-case  basis,  in  the  exercise 
of  sound  disoetion.  DOE  will  consider 
not  only  whether  administrative  offset 
can  be  accomplished  both  practfcally 
and  legally,  but  also  whether  offset  is 
best  suited  to  fiirtha-  and  (votect  all  of 
the  Govemmoit's  interests. 

(2)  DOE  will  not  initiate 
administrative  offset  to  coBect'a  debt ' 
under  31  U.S.C.  3716  more  than  10  years 
after  the  Government's  ri^t  to  collect 
the  debt  first  accrued,  unless  facts 
material  to  the  Goveraihent's  right  to 
collect  the  debt  were  not  known  and 
could  not  reasonably  be  known  by  the 
DOE.official  or  officials  who  were 
charged  with  the  responsibility  to 
discover  and  collect  such  debt. 

(3)  DOE  is  not  authorized  by  31  U.S.C. 
3716  to  use  administrative  (^fset  with 
respect  to: 

(i)  Debts  owed  by  any  State  or  local 
govmrfient; 

Jn)  Debts  arising  under  or  payments 
unde  under  the  Social  Security  Act.  the 
Internal  Revenue  Code  of  1954;  or  the 
tariff  laws  of  the  United  States:  or 

(iii)  Any  case  in  which  collection  of 
the  type  (^  debt  involved  by       . 
administrative  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute.  - 

However,  unless  otherwise  provided  for 
by  contract  or  law.  debts  or  payments 
which  are  not  subject  to  administrative ' 
offset  under  31  U.S.G.  3716  may  be 
collected  by  administrative  offset  under 
the  common  law  or  other  applicable 
statutory  aii'thority. 

(4>  Salary  offsets  and  offsets  against 
military  retired  pay  are  governed  by  5 
U.aC.Ml4. 

(5)  Collection  by  adminis^ative  offset 
of  amounts  payable  &om  theCivti  . 
Service  Retirement  and  Ksabi^y-Fund 
wiU  be  made  pursuant  to  31  U.S.C,.  3716 
and  5  U;&C.  5706  and  regulations      ... ,  . 
thereunder.  Kf  ^^ 

{6) Collections  made  by  ^-v  ;r 

acfaninistrative  ofhet  under  31  UJ&JC.-  ^ 
3716,  shall  be  in  aoooidanoewtth  the    * 
procedural- requirements  set  forth  h»-  - ': 
il01S;3(d)  of  this  part.    ..       ^     •  - :-    «■ 


'  «♦  T  3/r~. 
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(b)  Interagency  requests.  (1)  Requests 
to  DOE  by  other  Federal  agencies  for 
administrative  offset  should  be  in 
writing  and  forwarded  to  the 
Department  of  Energy.  Office  of  the 
Cbntrbller  (MA-3),  1000  Independence 
Avenue,  SW.,  Washiiigton,  DC  20585. 

(2)  Requests  by  DOE  to  other  Federal 
agencies  holding  funds  payable  to  the 
debtor  should  be  m  writing  and 
forwarded,  certified  return  receipt,  as 
^leciHed  by  that  agency  in  its 
regulations.  If  such  rule  is  hot  readily 
available  or  idmtifiable.  the  request 
should  be  submitted  to  that  agency's 
office  of  legal  counsel  with  a  request 
that  it  be  proce8sed  m  accordance  with 
their  mtemal  procedures. 

(3)  Requestsjo  DOE  should  be 
proceiased  wUtun  30  calendar  days  of 
receipt.  If  such  processing  is  not 
practical  or  feasible,  notice  to  extend 
the  time  period  for  another  30  calendar 
days  should  be  forwarded  10  calendar 
days  prior  to  the  expiration  of  the  first 
30-day  period. 

(4)  Requests  to  or  from  DOE  must  be 
accompanied  by  a  written  certification 
that  the  debtor  owes  the  debt  (including 
the  amount)  and  that  the  requesting 
agency  has  fully  compHed  with  the  ' 
provisions  of  4  CFR  102.3.  DOE  will 
cooperate  with  other  agencies  in 
effecting  collection  unless  the  offset 
would  be  otherwise  contrary  to  law. 

(5)  If  administrative  offset  cannot  be 
^ected  through  DOE  or  other  known 
FedersJ  agency  accounts  payable,  then 
DOE  trill  irface  a.  complete  stOp  order 

.  against  amounts  otherwise  payable  to 
the  debtor  by  placing  the  name  of  that 
debtor  on  the  Department  of4he  Army 
"List  of  Contractors  Indebted  to  the 
United  States."  If  any  amounts  are 
discovered  under  this  procedure,  they 
will  be  ofiFset  against  .the  debt  owed  to 
DOE  provided  that  applicable 
provisions  Of  4  CFR  Parts  101-105  have 
been  met  and  the  offset  would  not 
otherwise  be  contrary  to  law.  . 

I101S.7-'  SstUsnMtU  of  oWmSti 

(a)  la  accordance  with  the  provisions 
of  4CFR  Part  103,  DOE  ofBcials  hsted  in 
S  1015.5(^  of  (his  part  may  settle  claims 
not  exceeding  $20g000.  exclusive  of 
interest..penalties.  and  administrative 
charges,  by  qompromise  at  less  than  the 

.  principal  of  the  claim  if: 

':    (1)  The  debtor  shows  an  inability  to 
pay  the  full  amount  within  a  reasonable 
time  or  refuses  to  pay  the  claim  in  full 
and  D^  is  unable  to  enforce  collection 

..in  fuH  within  a  reasonable  time  by 
enforced  collection  proceedings; 
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(2)  There  is  real  doubt  concerning  the 
Government's  ability  to  prove  its  case  in 
court  for  the  full  amount  claimed,  either 
because  of  the  legal  issues  involved  or  a 
bona  fide  dispute  as  to  the  facts: 

(3)  The  amount  of  the  claim  does  not 
justify  the  actual  foreseeable  cost  of 
collecting  the  claim;  or 

(4)  A  combination  of  the  above 
reasons. 

(b)  DOE  may  suspend  or  terminate 
collection  action  in  accordance  with  the 
terms  and  procedures  contamed  in  4 
CFR  Part  104. 

§1015.8    ftaterral  for  Mgilioii. 

Claims  oa  which  aggressive  collection 
action  has  been  taken  in  accordance 
with  4  CFR  Part  102  and  which  cannot 
be  compromised  or  on  which  collection 
action  cannot  be  suspended  or 
terminated  under  4  CFR  Parts  103  and 


104  will  be  referred  to  the  Genetal 
Accountigg  .Office  or  the  Department  of 
Justice,  as  appropriate,  in  accordance 
with  the  procedures  in  4  CFR  Part  105. 

§  1015.9   Disckwure  to  con«nMr  reporting 
■9Vnciesana  iMwiai  lo  ooMCBon 
agendes. 

DOE  may  disdoee  ddinquent  debts  to 
consumer  reporting  agencies  in 
accordance  with  31  U.S.C  3711(f)  and 
may  refer  delinquent  debts  to  debt    - 
collection  agencies  under  the  revised 
Federal  Claims  Coltection  Standards 
and  pther  applicable  authonties. 
Informaticm  will  be  disclosed  to 
reporting  agencies  and  referred  to 
collection  agencies  in  accordance  with 
the  terms  and  conditions  of  agreements 
entered  into  between  the  General 
Services  Admmistration,  DOE,  and  the 
reporting  and  collection  agencies.  The 


terms  and  conditions  of  such 
agreements  ^ali  q)edfy  that  aU  of  the 
rights  and  protections  afforded  to  the 
debtor  undo-  31  U.S  C.  3711(f)  have  been 
fulfilled. 

§1015.10   Credit  report 

In  order  to  aid  DOE  in  making 
appropriate  determinations  as  to  the 
collection  and  compromise  of  claims;  the 
collection  of  interest,  administrative 
chaiges,  end  penalty  diaiges:  the  use  of 
administrative  ofiset;  die  use  of  other 
collection  methods:  and  the  likelihood  of 
collecting  the  claim,  DOE  may  institute 
a  credit  investigation  of  the  debtor  at 
any  time  following  receipt  of  knowledge 
of  the  claim. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30000/39A;  FRL-3407-2] 

PreUminary  Determination  to  Caned 
Registrations  of  Aldicarb  ProducU  and 
Notice  of  AvaHabiaty  of  Technieal 
Support  Document 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  preliminary 

determination. 

summary:  This  Notice  sets  forth  EPA's 
prehminary  determination  regarding  the 
continued  registration  of  pesticide 
products  containing  aldicarb  and  EPA's 
assessment  of  the  risks  and  benefits 
associated  with  the  pesticidal  uses  of 
aldicarb.  This  Notice  announces  EPA's 
plan  for  protecting  the  nation's  ground 
water  from  contamination  by  the 
registered  uses  of  aldicarb  through  lable 
requirements,  monitoring,  and  State 
Management  Plans.  This  Notice  also 
announces  the  availabiUty  of  the 
Aldicarb  Technical  Support  Document. 
The  Technical  Support  Document  and 
supporting  scientific  reviews  constitute 
the  technical  documents  in  support  of 
this  action. 

DATE:  Written  comments  should  be 
received  on  or  before  September  27. 
198a 

adoaess:  Submit  three  copies  of  written 
comments,  bearing  the  dociunent  control 
number  tDiPP-SOOOO/aSA"  by  mail  to: 
Information  Services  Section,  Program 
Managemient  and  Support  Division  (TS- 
757C).  Office  of  Pesticide  Programs. 
Environfltental  Protection  Agency,  401 M 
St..  SW.;  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  246. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  Notice  may  be 
claimed  confidential  by  maridng  any 
part  or  all  of  that  information  as 
"Confidential  Bu8ine|[^Information" 
(CBI).  Information  so  marked  wrill  not  be 
disclosed  except  in  accordance  with 
procedures  set  {orth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  mariced  CBI  may  be 
publicly  disclosed  by  EPA  without  prior 
notice  to  the  sobmitter.  All  written 
comments  ai)d  the  correspondence 
index  will  be  available  for  public 
inspection  aqd  copying  in  Rm.  236  at  the 
Virgin!^  address  given  above,  from  8 
a.m.  to  i  p.m„  Mcmday  throu^  Friday, 
except  legal  holidays. 
FpR  FURTHm  IMTOimATIOH  CONTACT: 

By  mail:  Bruce  A.  Kapner.  Special 


Review  Branch.  Registration  Division 
(TS-767C).  Office  of  Pesticide  Programs, 
401  M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  1006,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
(557-^5493). 

Copies  of  the  Aldicarb  Technical 
Support  Document  are  available  from 
the  contact  person  at  the  address  given 
above. 

SUPPtEMENTARY  information:  This 
Notice  is  organized  into  seven  Units. 
Unit  I  provides  a  summary  of  EPA's 
proposed  actions  to  regulate  the  use  of 
aldicarb  to  prevent  or  reduce  the 
contamination  of  ground  water.  Unit  II 
provides  background  information  on  . 
aldicarb  and  the  regulatory  history.  Unit 

III  provides  the  legal  backgrounds  Unit 

IV  provides  a  summary  of  the  risk  and 
benefit  determinations  and  proposed 
regulatory  actions.  Unit  V  sets  forth 
procedural  mattiers.  Unit  VI  discusses 
the  opportunity  for  public  comment  and 
Unit  Vn  includes  information  on  the 
Public  Docket. 

I.  Summary  of  EPA's  Proposed  ActioDS 

A.  Objective 

EPA  is  proposing  a  new  pestidde 
management  approach  to  prevent 
unacceptable  ground  water 
contamination  from  the  use  of  aldicarb. 
The  objective  of  this  proposed  decision 
is  to  manage  the  use  of  aldicarb  through 
a  variety  of  both  nationally  uniform  and 
geographically-specific  measures  in 
areas  of  the  country  where  ground  water 
is  vuhierable  to  contamination.  Ei>A 
views  this  proposed  decision  for. 
•  aldicarb  as  the  first "real  world" 
illustration  of  its  strategy  for  addressing 
its  concern  for  pesticides  in  ground 
water. 

The  key  aspect  of  this  new  aj^roach 
is  its  maior  emphasis  on  a  strong  lead 
management  role  by  those  states  where 
EPA  has  determined  ground  Wftter 
resources  are  potentially  the  most 
vulnerable  to  unacceptable  leyels  of  . 
aldicarb.  EPA  prefers  that  these  statn 
develop  and  implement  plans  to  tailor 
pesticide  management  measures  to 
specific  local  ground  water  protection.  1..-.. 
i^eds.  Acceptable  pesticide, 
.  management  plans  will  serve.as  die 
basis  for  the  continued. registration  of 
aldicarb  within  these  designated  states. 
EPA  believes  that  such  a  strong  lead 
management'role  by  Uie  states  has  the 
^atest  potential  for  protecting:gioiiad 
water  Yesources  while  providii^for  the 
continued  benefits  of  aldicarb's  sse 
through  proper  management. 


B.  Background 

Aldicarb  is  an  insecticide/nematicide 
whicli  is  registered  for  use  on  14  crops. 
It  is  an  acutely,  toxic  pesticide  which  can 
cause  reversible  choiinestera^e 
inhibition.  Laboratory  data  bodi  on 
animals,  and  humans,  as  well  as  human 
incident  data,  indicate  that  extremely 
low  levels  of  aldicarb  exposure  can 
produce  toxic  effects  in  humans.    . 

Aldicarb  has  been  detected  in  the 
ground  water  of  48  counties  of  16  states  - 
at  levels  ranging  from  1  to  over  500  parts 
per  billion  (pph).  EPA's  Office  of 
Drinking  Water  has  established  a 
Health  Advisory  level,  die  level  of 
exposure  in  drinking  water  at  which  it 
has  beeii  determined  that  the  public 
health  is  adequately  protected,  of  10  ppb 
for  aldicarb.  Aldicarb  residue  levels 
have  been  found  to  exceed  the  Health 
Advisory  in  25  counties  of  11  states. 

EPA  is  concerned  with  the  presence  of 
aldicarb  in  the  nation's  ground  water 
and  with  the  potential  risks  resulting 
from  drinking  water  contaminated  with 
aldicarb^  Although  it  is  not  possible  to 
predict  the  exact  number  of  people 
potentially  exposed  to  unacceptable 
levels  of  aldicarb  in  their  drinking 
water,  EPA  can  identify  Uiose  areas 
which  are  most  vulnerable  to  leaching 
by  aldicarb.  It  is  in  these  areas  that  ^A 
believes  major  management  e^orts  are 
needed  if  the  registrations  of  aldicarb 
are  to  be  continued. 

Aldicarb  is  an  important  agricultural 
pesticide  used  on  a  number  of  crops 
including  citrus,  potatoes,  cotton,  and 
peanuts.  Without  the  availability  of 
aldicarb,  growers  could  experience 
increased  production  costs  to  cootrol 
pests.  Consumers  could  also  expect  to 
pay  higher  prices  for  some  food 
products.  EPA  has  concluded  that  on  a 
national  basis,  the  risks  posed  by 
aldicarb  contamination  of  ground  water 
outweight  the  benefit  of  use. 

EPA  believes  that  it  is  possible  to 
reduce  the  risks  significantiy  by 
imposing  certain  r^pdatory  restiictions 
iiiort  of  cancellation  of  all  use.  EPA 
believes  that  such  restrictions  would 
reduce  exposure  to  a  pofait  where  the 
Yemahiing  benefits  would  outweigh  the 
lisksofuse. 

llL^A's  Proposals 

EPA's  proposed  approach  for  aldicarb 
implements  the  recenUy  proposed  long- 
term  strategy  addressing  the  concern  of 
pesticides  in  ground  water.  This 
akiicarb  proposal  uses  graduated 
measofes  in  order  to  prevent 
unacceptable  ground  water 
contaminatioa.  The  extent  of  preventive 
measures  required  in  a  specific  area 


hi  itw*  Mewi  wbere 
■otMfar 
Isveb  af  pound  water 

bfaldicnb. 


1.  National  Meaaurer 


EPA  ia  MMMiog  viilacm.  l 
aclioM  ari^Aiwoakl  prohibit  (he  uae  of 
aldicaih  wi&n  300  feet  froM  a*y 
drinking  w4lBr  wcU  and  daas^ 
aldicarb  as  la  restrictad  mm  peatidde 
due  to  grouii|i  watar  eoacataa.  Tbeae 
measuraa  ajauU  aenre  aa  basdina 
requiremenn  ia  all  aieaa  whare  aldicarb 
ia  naad.  Ia  aiditioB  to  ttteaa  basdina 
e£forts,  moutoring  woaid  be  requipred  io 
representania  aiaas  which  have  been 
evaUiated  in  EPA'a  ground  water 
aasessaenl  <  la  having  a  BiediaiB 
potential  toi  |each.  Tbe  data  resultiiig 
from  thia  nlcfaiftoring  will  be  used  to 
&irther  rh^Tf*^**""*  the  medium  areas 
and  to  detetteina  whether  additional 
regulaUxy  apion  beyond  the  basdina 
requiremant » will  be  needed  in  these 
areas. 

2.  Area-speUfie  Measarea 

The  m(fai  itringent  measures  EPA  is 
proposing  ate  in  those  areas  identified 
as  having  tW  greateat  potentiel  for 
aldicarb  to  pteach  ground  water.  States 
would  playj  an  active  role  in  protecting 
ground  wa^  resources  in  thase  areas 
by  implemaiting  State  Pesticide  Ground 
Water  MaiMgement  Plans.  EPA  believes 
that  the  St^fss  are  in  the  best  position  to 
regulate  th^luse  of  aldicarb  to  prevent/ 
reduce  nnabceptabie  ground  water 
contaminatibn  in  the  areas  of  greatest 
concern.  Acceptable  State  Management 
Plans  will  serve  as  the  basis  for  tfie 
continued  ngistration  of  aldicarb  within 
these  hi^ilyi  vulnerable  areas. 
'  EPA  is  proposing  two  options  for 
identifyingjlie  weas  whidi  would  need 
a  Managenwnt  Plan.  One  option  is 
based  on  ai  method  whidi  evaluated  11 
J  similar  areas  caned 
Heath~Regi|^.  The  other  option  is 
based  on  a  tomrty  evaluation  metfiod.  If 
the  option  based  on  the  Heath  Region    - 
assessment  were  used,  the  following 
states  would  be  required  to  submit  a 
plan:  Alabama.  Fknida,  Georgia,  Maine, 
MIdiigan,  Ik^nnesota,  New  York,  North 
Dakota.  PeWnaylvanta,  and  Wisconsin.  If 
the  option  pased  on  the  county 
assesBBienl  were  used,  criteria  would  be 
applied  to  Ifcnttfy  whidi  counties 
reqirired  a  plan.  To  date,  EPA  has 
appRed  tfM  tEounty  assessment  method 
to  oidy  4  ^^  with  the  fbOowfaig 
results:  3  oftft  of  56  counties  in  CaHfomia, 
28  out  of  OTcooibes  in  Florida,  8  out  of 
72  oooBtiet  hi  Wisconsin  and  no 
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(l)WhichepttDnfari 
areaa  vthich  aned  h 
favoradLtheHaatfil 
approach? 

(2)  What  should  be 
a  Managemant  Han? 

(3)  Shodd  a  locafized  risk/benefit 
anafyaia  be  performed  a^d,  if  so,  how 
should  it  be  performed  atnd  who  should 
do  it? 

(4)  Who  should  bear  the  responsibility 
for  deaning  up  ground  Water  if 
contamination  occurs?  ' 

{5)  SbouM  EPA  attempt  to  establish 
restrictiona  based  on  the  faydrogec^gy 
of  a  particular  site  (e.g.,  soil  type  or  pH 
of  the  soil)  to  prevent  contamination  of 
groundwater? 

(Q  Should  EPA  impose  Management 
Plans  through  the  rdemaking  process  or 
the  Spedal  Review  process? 

II.  ■arkgaiay  and  Regi^htory  History 

AMRcarb  is  a  sofl  hicohiorated 
carbamate  pesticide  absnrbed  by  plant 
roots.  R  previdiea  systemic  contrd  of 
insects,  mitea  aid  nematodes.  EPA 
esfimmtea  that  approx^stdy  5.2  to  5.7 
miBion  poun(b  active  ingredient  (a.i.) 
are  used  annaaDy.  Rbooe-Podenc  AG 
Company  is  the  sole  registrant  of 
aldirarb.  Snee  its  first  re^stration  in 
1970  for  vmB  en  cotton,  alc^arb  is  now 
registered  for  ase  or  Citrae,  dry  beans, 
grain  sui^um,  emmnentals,  pecans, 
peanuts,  potatoes,  seed  alfolfo, 
soybean,  sugar  beets,  sugarcane,  sweet 
potatoes  and  tobacco. 

Aldicarb  is  an  acutely  toxic  pesticide, 
caasing  levarsiMa  eho^iesterase 
inhibflien.  Laboratory  data  both  on 
aninmls  and  honmia.  as  ardl  as  human 
incident  data,  iwfieate  that  extremdy 
low  leveb  of  ddicarb  exposure  can 
prodoce  toxic  effecto  in  humans. 
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aiceeeded  risk  criteria  hi  40  GFR 
16X.U(a)(IKQ  afUch  prodda  t^  a 
Spedd  Redew  afadl  ariaa  tf  it  appears 
that,  "h— ad  an  taxiaiiegicd  date, 
epidsadda^cd  shdlaa,  aae  hiatory, 

;data,arsu^ 
laateaaaaaUatottw     - 
,  IIk  paatidda  may  pose  a 
I  qaestion  dsdety  to  aian  or 
the enrhoaMsnt *  *  ^"Tlkebasiafor 
tha  iai&atton  af  the  ddicarb  Spedd 
Radaw  was  tfw  polentid  for 
unreasonable  adverse  effects. 
speciSea^y  acnte  tondc  effects  to 
humane  from  dietary  expoaoe  to 
driddng  water  firom  ground  water  weQs 
contaminated  with  ak&carb. 
Subsequently,  the  potentid  risks  due  to 
dietary  exposure  to  aldicarb-treated 
crops  was  also  examined. 

As  a  part  of  the  Spedd  Review 
procesa.  ERA  evaluates  ttie  risks  and 
lien^te  assariated  wtth  tiie  use  (rf  a 
peatidde  and  ttttn  prapoaes  any 
regulatesy  acttne  necaasaiy  to  assure 
that  asa  of  that  peatidde  resdto  in  no 
unreasonable  adverse  efiecta. 

Potentid  risks  are  aasodated  widi 
consamptifln  of  raw  agrimttard 
comaMdities  and  drmhing  water 
( imlMinstrd  with  msidnrs  nf  alriirsrtt 
Akhcaib  haa  bean  detected  in  drmldng 
water  ardis  in  IB  states  at  levels  ranging 
from  anderlO  parts  per  biUion  (ppb)  to 
over  500  ppb  md.  because  aldicarb 
residues  can  pataist  in  pound  water  for 
severd  years,  poond  water 
contaannaliott  by  aldicarb  may  be  a 
urideapread.  long-tenn  profalesL 

EPA's  podtian  and  regdsAory  - 
ratiande  are  set  forth  in  Umt  lU  of  this 
notice.  The  basis  for  EPA'a  action  is 
»«piaitiiwl  Bare  fafly  in  the  Aldicob 
Technical  Sapport  Document  The 
Techdcd  Si^>ori  Docament  ahio 
contains  references,  background 
information,  and  other  information 
pertinent  to  the  registratian  of  peatidde 
producte  oantaidng  aldicarb.  The 
Aldicarb  Tadnicd  Support  Document 
and  thia  Netioa  will  be  aent  to  all 
registrante  and  ^pplicante  for 
registration  d  pesticide  products 
containing  aUlcarb. 

If  EPA  conckdes  that  die  risks  of  a 
pestidde  outweigh  ito  benefits,  ttie 
admhustativa  mecbmiism  ander  FIFRA 
which  EPA  uses  to  require  registrants  to 
either  adopt  risk  re^hwtion  measures  or 
face  cancellation  is  the  Notice  of  Intent 
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to  Cancel.  A  draft  Notice  of  Intent  to 
Cancel  aldicarb  products  whidi  imposes 
EPA's  risk  reduction  measures  will  be  , 
prepared  following  the  receipt  and       ■» 
analysis  of  comments  subaoitted  in 
response  to  this  FaderalR^bter  Notice. 
The  draft  Notice  of  Intent  to  Cancel  will 
be  forwarded  to  the  Scientific  Advisory 
Panel,  the  Secretary  of  Agriculture,  and 
to  the  registrant  of  pesticide  products 
containing  aldicarb  to  permit  their 
review.  A  copy  of  the  draft  Notice  of 
Intent  to  Cancel  will  also  be  placed  in 
the  public  docket.  The  dra^t  Notice  will 
contain  provisions  regarding  procedures 
for  requesting  a  cancellation  or  denial 
hearing  after  issuance  of  a  final  Notice 
of  Intent  to  Cancel  assuming  that 
registiants  do  not  commit  to  implement 
the  risk  reduction  measures  proposed 
here. 
--     Comments  on  this  Federal  Register 
Notice  and  the  Technical  Support 
Document  must  be  filed  within  90  days 
of  the  publication  of  this  Notice. 

m.  Legal  Background 

A.  The  Statute 

A  pesticide  product  may  be  sold  or 
distributed  in  the  United  States  only  if  it 
is  registered  or  exempt  from  registration 
under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  as 
amended  (7  U.S.C.  136  et  seq.).  Before  a 
product  can  be  registered 
unconditionally,  it  must  be  shown  that  it 
can  be  used  without  "unreasonable- 
adverse  effects  on  the  environment" 
{FIFRA  section  3(e)(5)).  that  is.  without 
causing  "any  unreasonable  risk  to  man 
or  the  environment,  taking  into  account 
the  economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  the 
pesticide"  (FIFRA  section  2(bb}).  The 
burden  of  proving  that  a  pesticide  meets 
this  standard  for  registration  is  at  all 
times  on  the  proponents  of  registration 
and  continues  as  long  as  the  registration 
remains  in  effect.  If  at  any  time  EPA 
determines  that  a  pesticide  no  longer 
meets  this  standanl  for  registration,  then 
the  Administrator  may  cancel  the 
registration  under  FHUA  section  6. 

B.  The  Special  Review  Process 

.  The  tern)  "Special  Review"  is  the 
name  being  used  for  the  process 
previously  called  the  Rebuttable 
Presumption  Against  Registration 
(RPAR)  process  (40  CFR  162.11). 
Modifications  to  the  process  are 
described  in  the  final  Special  Review 
regulations  (40  CFR  Part  154).  These 
regulttlions.  promulgated  on  November 
19. 1985  (50  FR  49003).  became  effective 
on  May  14. 1986. 

The  Special  Review  process  provides 
a  mechanism  to: 


(1)  Gather  information  about  the  risks 
and  benefits  of  pesticides  which  appear 
to  pose  unreasonable  risks  to  man  and 
the  environment 

(2)  Publicly  state  EPA's  position. 

(3)  Invite  pestidde  registrants,  other 
Federal  and  state  agencies,  user  groups, 
environmental  groups,  and  other 
interested  persons  to  comment  on  EPA's 
review  of  a  pestidde. 

(4)  Establish  a  public  docket 

(5)  Review  and  respond  to  all 
significant  coiqmeato  ttr^itttd  Ib  •    ., 
timely aaimer.    :<'IJ^,'. .  . 

*(6)  MaJce  a  final^Jt^ulatoiy  dedsion 
based  (m  a  balancing  (rf  risks  and 
benefits  associated  with  a  pesticide's 
use. 

Issuance  pf  this  Notice  means  that    . 
EPA  has  assessed  the  potential  adverse 
effects  and  benefits  associated  with  the 
use  of  pestidde  products  containing 
aldicarb  and  that  EPA  has  preliminarily 
determined  that,  unless  the  terms  and 
conditions  of  registration  are  modified 
as  proposed  in  this  Notice,  the  risks 
fit)m  the  use  of  pesticide  products 
containing  aldicarb  outwei^  the 
benefits  of  such  use. 

IV.  Summary  of  Risk  and  Benefit 
Determination  and  Proposed  Regulatory 
Action 

A.  Determinations  on  Toxicity 

Aldicarb  bas«  high  acute  toxicity  to 
humans  via  the  oral,  inhalation  and 
dermal  routes  of  exposure  and  has  been 
assigned  to  toxidty  categmy  I,  based  on 
all  three  routes  of  exposure.  It  is  a 
potent  cholinesterase  inhibitor  with  an 
acute  LDm  in  rats  of  0.9  mg/kg.  In  a 
study  using  human  test  subjects,  the 
Lowest  Observed  Effect  Level  (LOQ>) 
for  clinical  signs  (e.g..  gastrointestinal 
disturbances,  unconsciousness,  blurred 
vision,  excessive  salivaition,  seiziu«S. 
and  disorientation)  is  0.1  mg/kg  and  the 
No  Observed  Effect  Level  (NOEL)  for 
clinical  signs  is  0.05  mg/kg.. There  was 
no  NOEL  for  cholinesterase  inhibition  in 
the  registrant's  human  study;  the  lowest 
doses  of  aldicarb  tested.  0.025  mg/kg.. 
caused  a  35  to  54  percent  decrease  in 
cholinesterase  levels.  The-National 
Acadeifiy  of  Sdencte  used  these  data  to 
extrapolate  a  NOEL  of  0.01  mg/kg  for 
cholinesterase  inhibition. 

No  known  reports  of  cholinesterase 
inhibition  and/or  clinical  signs  have 
been  reported  as  a  result  of  legal 
application  of  aldicarb.  A  number  of 
reports  (rf^acddental  exposures 
following  misuse  of  aldicarb  indicate 
that  cholinergic  signs,  even  severe 
cholinergic  signs,  may  occur  at  doses 
considerably  below  0.1  mg/kg,  the  LOEL 
for  clinical  signs  in  the  human  study 
described  above.  These  effects  are 


reported  to  occur  at  doees  as  low  as 
0.0026  mg/kg.  These  data  are  anecdotal, 
however,  and  it  is  difficult  to  precisely 
quantify  exposures  for  these  accident 
data.  The  data  may  indicate  a  broad 
jange  of  sensitivity  to  oklicarb's  acute 
effects.  In  light  of  all  information,  EPA 
believes  that  the  NOELs  for 
cholinesterase  inhibition  and  clinical 
signs  assodated  with  sudi  inhibition  are 
dose  to  0.01  mg/kg  and  at  aooi  mg/kg  it 
is  unlikely  that  individuals  will  show 
xUnical  signa  or  have  depressed  . 

'dioUoasterase  activity.'  .'/:.•.-. 

"  Hie  fahrorii<i-t(»ddty  data  base  for 
aldicarb  is  complete.  Aldicarb  is 

:  negntive  fbr  delayed  neurotoxidty, 
oncogenicity  and  reproductive  effects.  It 
Is  also  negat^  for  teratogenicity.  The 
one  effect  of  concern  is  aciite         ' 
cholinesterase  inhibition.  There  is  a  10 
ppb  Health  Advisory  level  for  aldicarb 
residues  that  contaminate  drinking 
water,  based  on  the  cholinesterase 
inhibition  seen  during  chronic  exposure. 
The  Health  Advisory  is  set  by  EPA's 
Office  of  Drinking  Water,  is  based  on 
consideration  of  risks,  and  teflects^that 
Office's  judgment  that  exposures  to 
residues  of  aldicarb  in  drinking  water 
above  the  Health  Advisory  would  not 
protect  human  health  adequately. 

B.  Ground  Water  Vulnerability 
Analyses 

The  objective  of  the  ground  water 
vulnerability  analyses  is  to  determine 
those  areas  of  the  country  where  there  is 
a  high,  medium,  or  low  potential  for 
ground  water  to  be  contaminated  from 
the  use  of  aldicarb.  Due  to  the  length 
and  extensive  technical  scope  of  these' 
analyses,  they  are  summarized  and  only 
a  portion  of  the  scientific  details  and 
documentation  have  been  induded  in 
this  Notice.  The  Aldicarb  Technical 
Support  Document  contains  a  more 
detailed  discussion  of  the  vulnerability 
assessments.  The  supporting  references 
for  the  assessments  can  be  viewed  in 
the  Pubhc  Docket  located  in  room  236, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  Virginia. 

1.  Environmental  Fate 

Aldicarb.  is  mobile  in  most  types  of 
soil  in  which  it  is  applied.  Incidents  of- 
ground  water  contaminated  by  aldicarb, 
however,  have  been  primarily 
associated  with  sandy  soils.  Aldicarb 
binds  poorly  to  sandy  soils  (sands, 
loamy  sands,  and  sandy  loams, 
primarily)  and  any  water  input  to  sandy    . 
soil  (i.e.,  rain  and  irrigation)  tends  to 
recharge  rapidly  through  the  profile, 
carrying  aldicarb  with  it 

Aldicarb  oxidizes  to  aldicarb 
sulfoxide  and  a  portion  of  the  jddicarb 


Fadewl  RwaJttor  /  Vet  sa.  Np;  125  /  Vyednegday,  June  Z9. 1968  /  Ngttoea 


24SS3 


sulfoxide  >  itcidizM  to  aldioaitt  fH^fone. 
Aldicaib  4  ^tfoxids  •ndfuUone  rwMaes 
are  fouod  uiproxiaiatelir  in  aioiiiM-^OHMie 
ratio.  The  dral  !!)■*  of  aldicaib  sulfoxide 
is4).9aia/ik  the^wne  as  far  aldicarb, 
while  aidiJEprfa.sulfaae  is  niich  Ims 
toxic  ^wittton  LD  ^  of  M  iqp/kg; 

SpiLhalflUves  for  degradatioa  of 
aldicarb  and  its  metaboUliM  to  nontoxic 
residtuM  in;  the  root  zpne  vary  from  a 
wee|i  to  gMater  than  2  months^  but  are 
tjipiqaUy  Mtween  1  and  2  months.  The 
{MdntiiTy.lDods  iif  degradation  in  die  root 
zone  ii.O}faalive  metabpliMn  1^. .  ' 
microomafvaras,  althoagh  ^drolyais 
.may  aiso  ^fcm.  Faotori!  ymsk  rasuH  in 
mora  rapU|{fates  of  akUctfb  degradation 
in  the.  tooij  MHw4aciu)^  waifit)  soil 
t^innetjlJUVS.  mill  aoii  moisture  content. 
aiidMgh  Mganic  matter  content; 

The,pri^ifafy  mode  ofdegnidatien 
below  the|  toot  sene  is  chemioal- 
i^drely8is.'Typicatly,the  rate  of 
degAdation  by  hydrolysis  is  slower 
than  micrwial  dwadation.  Measured  -  - . 
and  extrapblated  naif-lives  vary  from 
several,  weeks  to  greater.lhan  20  years 
under  ainbient  conditions,  depending  on 
'  pH  and  temperature.       ,,  ./,^.i.  •■ 

2.  Ground)  Water  Assessihent "'  '^'^ 

\_^Ado^.  not  believe  tluit  methods 
presently  Bcist  to  perform  dcxiurate 
quantitatijne  aissessments  of  the  amount 
of  a  pesticide  which  may  appear  &i 
ground  water.  Thus.  EPA's  review 
provides  4  jquaUtative.  rather  than 
quantitiaHfe,  assessment  of  the 
vulnerability  of  ground  water  to  aldicarb 
contaminajion. 

in  order  io  determine  the  relative 
potential  tar  aldicarb  to  leach  and 
contaminate  ground  water  in  different 
partai  of  tq^  United  States,  EPA  used  two 
geographiti'units  of  evaluation:  One 
involving  ^ealth  Regions  (11  distinct 
hydrogeolngic  ground  water  regions  of 
the  Undteq  States,  developed  by  the  U.S. 
Geologic  $iirvey)  an  done  involving 
counties.  A  brief  discussion  of  the  two 
approach^!  follows. 

a.  Groundi  Water  Assessment  by  Health 
Region.    I 

This  asaessment  evaluates  the 
potential  lor  aldicarb  to  reach  {^und 
water  as  $  result  of  its  use  on  the  major 
aldicarb  crops — citrus,  potatoes,  cotton, 
soybeans,,  «nd  peanuts.  Those  crops 
account  fd»  over  90  percent  of  aldicarb 
use.  The  inethodology  developed  was 
intended  Id  identify  the  most  vulnerable 
situations, ' 

-Eleven  <>f  the  Health  Regions  were 
deemed  ajipropriate  for  examination 
based  on  0ktent  of  crop  acreage  of  the 
five  choseiit  crops  in  the  regions.  This 
structurin  [IresiUted  in  32  crop/region 
combinatilcks  nvhich  were  evaluated  for 


their  potential  for  aldicarb 
contamination  of  ground  water  aldicarb 
uss 


I  ma)or  parameters  were 
emphqred  ta  evaluate  ^e  ground  water 
vuhierability  of  these  risgions: 
hydrogeologic  characteristics  of 
counties^  ground  water  monitoring  data, 
and  crop  use  practices.  Hyd/ogeoTogic 
characteristidi  were  evaluated  by  a 
close  evaluation  of  138  counties  where 
aldicarb  is  i»ed,  and  use  of  a 
hydrogeologic  model  called  IffiASTIC 
ORASnC.  is  a  screening  eystem  wUdi 
estimates  ground  water  vulnerability 
using  seven  charaeteristiosc  Depth  to 
ground  water;  recharge;  aquifer  media; 
9bil,  media,  top<iigrap%;  inqMct  of  the 
vadese  sone'  and  hydnulic  cotiductivity 
of  the  aquifer.  Oop  use  practices 
includeceltivation  methods,  rate  of 
api^cetion.  and  temperature  for  each  of 
the  five  ma}6r  crops  grown  in  a 
particular  region. 

Each  of  tiie-parameters  was  ^ven  a  . 
qualitative  rating  of  lu^me^amv  or 
low  ead>crop/fegi<Mi  combination.  A     ■ 
weight-oit^videniBeappreacb  was  then  . 
used  to  einila^te  each  crop/i^egien 
cmnbinattonas  high,  medium,  pr  low 
potential  fa9.  contaminate  ground  water.  , 

The  overall  ground  water 
Milnerability  ratings,  based  on  these 
independent  parameters,  show  a  high 
vulnerability  foe  areas  growing  potatoes 
in  the  Northeast  and  Midwest  and  citrus 
end  peanuts  in.  the  Southeast,  In  die  first 
three  of  the^e  crop/regions,  monitoring 
data  have  confirmed  die  vulnerability 
rating.  In  the  case  of  areas  growing 
peanuts  in  the  Southeast,  the  county, 
DRASTIC,  and  site-specific  analyses 
indicated  a  high  vulnerability,  although 
monitoring  data  comparable  to  that 
performed  in  other  regions  were  not 
available. 

-  Cotton  growing  areas  in  the  West 
Coast  and  Southwest  show  a  low 
vulnerability  due  primarily  to  the  low 
application  rates  and  the  deep  ground 
water  associated  with  these  regions. 

The  remaining  crop/region 
combinations  were  given  medium 
vulnerability  ratings  based  on  the 
parameters:  A  portion  of  tbese  medium 
crop/region  could  be  placed  in  the  high 
or  the  low  vulnerability  category  if 
additional  monitoring  data  were 
available. 

EPA  believes  tiiat  diis  wei^t-of- 
evidence  approach  and  corresponding 
qualitative  ground  water  vulnerability 
ratings  provide  a  rational  basis  for 
depicting  potential  ground  water 
contamination  bom  aldicarb  usage. 

b.  Ground  Water  Assessment  by  County 

Another  iapproach  developed  by  EPA 
to  predict  the  likelihood  of  ground  water 


contamination  was  to  perform  an 
assessment  at  the  county  level  using 
basically  the  same  parameters  as  the 
Health  Region  approach.  However, 
instead  of  crop  practices,  the  county 
assessment  approach  employed  use 
rates  and/or  total  amount  of  aldicarb 
applied  in  a  county.  The  advantage  to 
the  county  approach  is  that  it  focuses  on 
a  smaller  geographic  unit  than  the 
Health.  Region  approach.  '   *'  ' 

This  approadi  can  be  used  to  predict 
the  likelihood  of  ground  water 
!c»ntainihation  t^  aldicaib  within  a 
county,  tlie  parameters  would  be 
qualitatiydy  rated  and  each  of  the 
counties  wfould  be  classified  as  having  a 
high,  medium  or  low  potenital  for 
growd  water  contamination.  EPA  has 
performed,  tbe  county  ground  wa^ 
assessment  Cor  all  counties  in-four 
selected  states  (CalifoQtia,  Floridai 
Nortii  Carolina,  and  Wisconsin),  in  die  . 
eicample  of  the  4  state  analysis. 
California  has-  3  out  of  58  counties. . 
Florida  has  26  out  of  67 counties,  and.  - 
Wiconsin  has  flout  of  72. counties  rated 
as  high.  North  Carolin»did  not  have  any 
countiea  which  w^sra  ranked  high.  <  ^  . 
However,  the  vulnerability  to  ground 
water  contamination  was  sufficientiy 
hi^  in  aU  other  counties  in  each  of 
these  four  states  to  be  classified  as 
medium  in  vtdnerability. 

As  in  the  Health  Region  assessment 
EPA  believes  that  the  weight-of- 
evidence  approach  and  corresponding 
qualitative  leaching  potential  ratings 
provide  a  rational  basia  for  depicting 
ground  water  vulnerability  to  aldicarb 
contamination. 

C.  Risk  Conclusions 

1.  Risks  From  Treated  Commodities. 

EPA  has  estimated  dietary  exposure 
to  aldicarb,  resulting  from  a  single 
exposure,  from  consuming  treated  food 
commodities.  EPA  used  data  in  support 
of  tolerances  submitted  by  the  registrant 
and  FDA  market  basket  survey  data  to 
estimated  exposure.  Two  commodities, 
potatoes  and  citrus,  were  identified  as 
causing  potential  concern  regarding 
risks,  to  consumers.  However,  EPA  has 
encouraged  pesticide  registrants  to 
conduct  monitoring  studies  to  give  an 
empirical  .representation  of  the  level  of 
pesticide  residues  to  which  the  public  is 
exposed.  The  registrant  has  recentiy 
submitted  the  results  of  a  National  Food 
Survey  which  monitored  for  residues  of 
aldicarb  in  the  maricet  place.  These  data 
are  currentiy  under  review  and  will  be 
used,  along  with  the  tolerance  data  and 
the  FDA  maricet  basket  survey  data,  in 
the  final  dietary  risk  assessment. 
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2.RisksFhunGoiitaaiiiiatcdDriiikiaa-  . 
Water 

EPA  bat  Minted  dw  pncent  of  dM 
popolatiaa  cenBUBiiBg  vwioos  qnantttkn 
of  drtaldog  water  in  dirir  (ttet  EPA  lias 
also  calcMated  a  doae  of  aMicaib  and 
tHTovided  a  Matgin  of  Safety  aitiaiaW  fat 
these  iK^mlatloos  asswning  various 
levels  td  oootamtnatioD.  Tha  focus  6t  the 
analysis  was  <ni  the  popidatkMi  Af 
greatest  risk,  infants,  becaase  they 
consume  most  of  their  diet  as  formula 
and  fruit  }uioe  which  are  both  frequently 
prepared  using  tap  water.  EPA 
calculated  that  when  drhtking  water 
containing  aldicarb  at  lOjqib,  as  many 
as  13  percent  of  consuming  infonts  Could 
be  exposed  to  a  dose  of  OiXM  mg/kg  or 
greater  of  aldicarb.  Clearly  not  aB 
ground  water  In  the  nation  contains 
aldicarb.  nor  where  contamination  is 
found  will  it  always  be  above  10  ppb; 
see  discussion  in  Iftiit  IVS.  The 
corresponding  Margin  of  Saflsty  for 
cholinestcrase  inhibition  would  then  be 
10  or  less,  based  on  the  NOBL  estimated 
by  the  National  Acadraiy  of  Sciences, 

It  is  difficnlt  fior  EPA  to  poform  a 
qoantitalive  risk  analysis  beorase  (rf  the 
limitiedsdentifiemiderBfanding  of 
ground  water  contunination. 
lYaditifHially.  qBontttative  risk  analyses 
have  been  coodoeted  to  assess  the 
impact  of  variOM  regidatory 
mechanisms  designed  to  redaoe  dietary 
exposore  frtm  ooosmqrtioa  of  treated 
crops  and/or  qiplicater  expoauie.  Data 
are  av^aUe  or  can  be  generated  wUch 
can  provide  faMyaocurate  estinates  of 
the  levels  of  Iftdy  dietary  or  applicator 
exposure.  This  is  not  the  case  far 
assessing  exposures  for  pestidd* 
contamination  of  ground  water.  While 
available  data  allow  EPA  tp  predict 
those  conditionsior  whkh  there  exists 
the  greatest  potential  for  aldicarb  to 
reach  the  ground  water,  EPA  has  a 
limited  alrility  to  estioMte  levels  and 
length  <^  exposure  or  die  size  6f  the 
exposed  popviMaa.  One  of  die  key 
proUems  is  EPA's  fanbttity  to  make 
general  statements,  on  a  nattonal  er 
local  basis,  about  die  pfoadmity  of 
drinking  water  weOs  to  fields  where 
aldicarb  is  used.  Given  the  low  levdat 
whkh  there  is  a  risk  fron  drinking  water 
contaminated  with  aldicarb  and  the 
numerous  areas  in  uriiidi  akUcarb  has' 
already  been  detected.  EPA  is 
coacnned  in  aO  faistancea  vdwie 
leaching  appears  Hkefy  to  oocar.  , 

D.  Determination  on  Benefits 

After  a  dwrough  review  of  comments 
received  in  response  to  the  Podtioo 
Document  1  and  subs«i|Hent  attempts  to 
obtain  specific  data.  EPA  determined 
that  data  sufficiendy  detailed  to  prepare 


I  •  higUy  quantitative  aMiysiB  of 
■Uteasb  bsMfits  ofta  sMs/i 
sre  Undted.  Data  on  the  mfaior  use  sMas 
were  generally  iacqiipteto  or 
uHfwyiabia.  Aa  a  rsairil,  dw  anafysb 
presented  is  Urn  AUkm^  Tachideal 
Support  Docaasaat  oAsaidy  o«  the 
iudgsMBt  aad  eadmatasffovided  by 
experts  kaowledgaable  about  various 
cropptegjitaGticea  and  ddfeafb  use. 
Fiehl  testa  ooavuii^  affieacy  and 
performance  of  aMieasb  md 
altemativus  wera  oaawadaUe  far  Bsany 
site  and  past  oonbteatioiis.  Bes^tnnt 
and  oaer  data  for  campantive 
performance  are  solicited  far  all  use 
sites; 

If  aldicarb  registrattoBB  are  canoeUed. 
prodaoar/ffowur  control  costs  corid 
increase  tqr  an  estimatod  $M  to  tK 
million  anniaDy.  Wgaificant  iapacls  are 
•jqiacted  far  dtms  tIM  miUion)  and 
peanuts  ($17  to  $»  umon).  SignificanI 
user  losses  and  consumer  eaqtenditttre 
impacte  are  expected  as  a  rssoll  of 
lower  dtrus  produdioR.  Moderate 
fanpacis  at  die  natfonallevd  Me 
exjieeted  for  eoltan  fS20  to  t29  million) 
and  potatoes  ($11  to  $15  nffion).  Total 
prodhraer  and  oonnner  impacte  are 
estimated  to  be  $13S  nSHon. 

In  addition  to  fliese  tan^ble  benefits, 
a  number  of  existing  bem^ts  are 
difficult  to  qnantify.  AIcKcarb 
shnnllaneoasly  eentrds  nematodes, 
mites  and  inects,  espedally  tf  appKed 
at  the  hitler  neraatiddal  appKcadon 
rates.  Many  alternatives  cannot  provide 
simultaneous  control  of  these  three 
pests  without  behig  rued  in  combhiation 
widi  otfier  pesticides.  The  systemic 
actioi  of  aldicarb  provides  residual 
pesticide  effects.  Many  alternatives,  by 
contrast  are  applied  as  foliar  qirays 
and  provide  a  shorter  duration  of  pest 
control.  Alternatives  must  be  apphed 
two,  tfiree,  or  more  times  to  provide 
equivalent  pest  control  Aldicarb  is 
appKed  as  a  soil  incorporated  granule, 
while  most  of  the  probable  alternatives 
are  applied  as  sprays.  Alternatives  are, 
therefore,  mora  sub|ect  to  off-tatget  drih 
and  attendant  mixer/loader/an>ttcator 
exposure.  In  summary,  no  single 
alternative  wiD  completely  replace 
aldSearb,  although  combinations  and 
multiple  treatments  by  these 
alternatives  can  provide  effective 
control,  albeit  at  higher  costs. 

Maiv  of  the  alternatives  have  an 
insuffident  toxicological  data  base. 
These  data  will  be.  or  are  cairenUy 
being  produced  in  response  to  EPA's 
reregistration  process.  Aldicarb  is  more 
acutely  toxic  tu  humans  than  any  of  the 
alternadves;  however,  &e  acute  toxidty 
of  some  alternatives  dUfarshy  less  tham 
one  order  of  magnitude  frtm  akhcsffb. 


Soase  of  the  altenattves  to  ridicarb 
hava  bean  found  to  be  contamiBante  to 
gro«id  iMtar.  On  dto  other  band,  other 
altemattvaa  haw*  bond  Identtftad  as 
oncogene  autapma,  or  teratefnns, 
while  akbcari}  haa  been  foosd  to  be 
ncgsttve  in  diesadma  categories. 

B.  Risk/Benefit  Analysis 

nds  Unh  identifies  and  analyaes  tha^ 
most  spproprtote  re^dstary  options  far 
use  of  sMknrb.  To  aoarnqdish  this,  die 
risks  of  use  are  campared  wtdi  die 
beaefiteofusa. 

EPA  is  defeiriag  acrop-basad  dtetary 
risk  assessmort  (tfakficarb  to  order  to 
complate  Ito  isvtew  of  the  date  front  die 
registrant's  food  survey.  The  final  data 
have  been  submitted  and  are  currently 
being  evahiated.  After  dM  date  are 
reviewed.  EPA  will  condoct.a  risk/ 
benefit  sncriysis  based  cm  risks  from 
consumption  of  contamineted  food 
crops. 

As  previously  explafaied,  people  are  at 
risk  from  consuming  water 
contaminated  with  aldicsrb  resfdoes. 
AlUiough  it  is  not  possible  atdiis  time  to 
generate  reliable  quantitative  estimates 
of  either  the  levels  of  exposure  to 
contaminated  ground  water  or  the 
number  of  pe<^e  exposed  to  such 
contamination,  amne  information  exists 
which  enables  EPA  to  put  the  ririis 
associated  with  ground  water 
contamination  into  perspective.  The 
extent  of  aldicarb  contamination  of 
ground  water  is  signific^L  Thousands 
of  wells  have  been  contastkinated  with 
detectable  levels  of  aldicarb.  EPA 
evahiated  studies  which  comprise  over 
35,000  samples  of  groimd  water  from 
some  vulnerable  araas.  Nearly  one-thiid 
of  all  samples  fan  these  studies  evaluated 
wera  positive,  and  over  one-half  of  the 
pbsitive  samples  exceeded  the  HealUi 
Advisory. 

Many  areas  of  the  country  where 
aldicarb  is  used  are  vulnerable  to 
canteadnation  and  not  all  of  these  areas 
have  been  sampled.  Therefore,  it  is 
reasonable  to  assame  that  there  are 
other  we&s  i^ich  have  been 
contaminated  by  aldkarb  but  which 
have  not  yet  been  identified. 

Using  either  the  Heath  Region  or 
county  amiroach  assessing  ground  wbter 
vulnerabiUty,  EPA  can  target  araas 
where  diera  is  die  neatest  possibility  of 
aldicarb  leaching  to  ground  water. 

Coai^icatiqg  die  risk/benefit  analysis 
in  diis  case  is  die  diifiGalty  of  i^dag  a 
value  OB^t>und  water.  EPA  believes 
that  ground  water  is  a  valuable  resource 
and  that  ito  protectiim  from 
unacceptable  Gontanunati<m  ia 
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extreoielyi  iiqiortaiit  Onoe  '      - 

contaminaUd.  deah^ip  of  «n  aquifer  is ' 
exceptionally  e]q;>en8ive  or  tedihically 
difficult,  eaiieeiaUy  if  the  contamination 
is  at  a  low  level  and  widespread.  If  an 
alternate  water  source  is  to  be  provided, 
it  can  be  both  costly  and  inconvenienL' 
Availabka  information  indicates  that 
the  eventual  cost  of  preventing  eiqiosure 
to  drinking  Water  contaminated  with 
unacceptable  levels  of  aldicarb  could  be 
quite  sizatv^.  Ground  water 
contanuna^n  in  Suffolk  County.  New 
York,  served  as  an  example  of  how 
significant  these  costs  can  be.  Since 
1980,  granil|ar  activated  carbon 
treatment  i  ihits  have  been  installed  in 
3104  housejbolds  where  the  vrater  supply 
had  been  diintaminated  by  aldicarb 
above  7  pd^.  (The  New  Yoik  State 
Health  Department  established  7  ppb  as 
the  allowable  guideline  level  for 
aldicarb  rMidues  in  drinking  water.)  The 
cost  of  eaoH  filter  is  api»oximately  $600 
and  the  copls  of  installation  are  about 
$100.  On  t|^  average,  each  filter  is 
eH^ecUve  fOt'  1  year  after  which  time  it 
must  be  rek:  laced.  The  costs  for  a 
replacemeii  t  filter  and  for  installing  it 
are  about  ^50.  The  total  costs  for  filters 
and  the  initial  installation  for  Suffolk 
County  is  ^bproximately  $2.2  million 
with  annuu  replacement  costs  of 
$465,600.  [ 

EPA  beliives  that  the  total  cost  of 
cleaning  up  contaminated  wells  on  a 
national  b&is  could  approach  or  even 
exceedthe  total  benefits  of  aldicarb 
which  have  been  estimated  up  to  $135 
million  a  y^ar.  Obxiously.  clean-up  costs 
are  not  the  only  measure  of  risk,  since 
some  expssure  wovild  occur  before 
filters  are  Installed  for  a  water  supply. 
In  li^t  of  eil  potential  risks,  therefore. 
EPA  conckides  that  the  risks  posed  by 
consuming  iwater  contaminated  by 
aldicarb  wov^  the  Healtfa'Advisory 
outweigh  the  benefits  of  use. 

EPA  has  analyzed  the  risks  of 
aldicarb  r^tulting  from  ground  water 
contamin^Qon.  as  well  as  the  associated 
benefits,  and  concludes  that  use  of 
aldicarb  generally  causes  unreasonable 
adverse  effects  on  the  enviromnenL   ' 
Given  die  widespread  incidence  of 
contamini  tion  and  the  extensive 
presence  i  if  aldicarb  ih  vulnerable  areas, 
it  could  be  Appropriate  to  cancel  the  use 
of  aldicarb  nationally.  There  are, 
'ho«vever,  Itgions  with  low  ground  water 
contamin^^on  potential  due  to 
hydrogeomgic  formations  or  certain  crop 
practices,  jl^c^ibition  of  aldicarb  use  in 
diese  areas  may  not  be  warranted 
because  tke  risks  would  not  outweigh 
the  beneftti  of  continued  use.  SimilaHy, 
minimal  n^  reduction  measures  in 
medium  vidnerabiU^  areas  may  fas 


sufficient  for  benefits  to  outwei^  risks. 
0>A  beheves  that  the  greatest  rides  are 
associated  with  aldictub  use  in  areas 
where  the  ground  water  is  highly 
vulnerable  to  contamination.  By 
prohibiting  or  actively  managing  the  use 
of  aldicarb  in  those  vuIneraUeareas, 
EPA  concludes  that  the  risks  of  aldicarb 
use  would  be  significantly  reduced  to  a 
level  where  they  would  no  kmger 
outweigh  the  remaining  benefits.  EPA 
has  no  reason;  to  believe  that  the 
benefits  Ot  aldicarb  are  significanUy 
greater  Jnliighly  vulnerable  areas  dian 
in  less  vulnerable  areas.  Thus,  while 
regulatory  actions  to  reduce  the  risk  in 
Tidnerable  areas  may  have  some  efi'ect 
on  benefits,  the  overall  effect  of  such 
actions  should  be  to  improve  the 
balance  of  risks  and  benefits.  EPA .  . 
believes  that  the  combination  of 
measures  recommended  in  this  Notice 
«vould  allow  the  continued  use  of 
aldicarb  without  unreasonable  adverse 
effects  on  the  environment 

F.  Regulatory  options 

With  the  information  available.  EPA 
has  developed  three  options  it  believes 
could  be  used  to  mitigate  the 
contamination  of  ground  water  by 
aldicarb.  These  options  were  developed 
with  the  understanding  that  aldicarb  use 
in  a  significant  number  of  areas  would 
relBult  in  ground  water  contamination  at 
levels  that  would  cause  unreasonable 
adverse  effects  on  the  environment  and 
that  there  are  measures  which  are 
appropriate  and  could  be  implemented 
to  prevent  such  contamination. 

On  February  26. 1986,  EPA  issued  a 
proposed  strategic  plan  for  addressing 
ground  water  contamination  by     - 
agricultural  chemicals  [Agricultutxil 
Chemicals  in  Ground  Water— Proposed 
Pesticide  Strategy,  available  for 
Environmental  Protection  Agency, 
Public  Information  Center  (PM-211B). 
401  M  St  SW.,  VVashington.  DC  20460.) 
Options  2  and  3  were  developed  using 
the  approadies  discussed  in  the 
proposed  strategy. 

1.  Option  1— Risk  Reduction  Measures/ 
User  Determines  Applicability 

This  option  reflects  a  registrant 
submitted  application  for  amended 
registration  which  includes  an  extensive , 
set  of  risk  reduction  measures.  These 
risk  reduction  measures,  which  are 
detailed  in  the  Technical  Support 
Document  include  drinking  water  well 
setbadlcs  of  50  or  100  feet  in  various 
states  (except  where  more  stringent 
state  requirements  apply);  limitations  on 
use  in  certain  soil  types;  modifications 
in  application  rate.  frequ«icy.  aiid/or   ' 
timing:  monitoring  of  driiddng  water 
wells;  and  6-month  crop  rotation 


restrictioRBS.  These  measures  would  be  - 
targeted  to  die  users  and  the  costs  of 
monitoring  ground  water  contamination 
and  corrective  actions  wmdd  be  borne 
by  die  registrant  Preventive  measures 
coidd  be  tailored  to  specific  conditions 
of  the  application  site  in  order  to 
prevent  contamination  of  drinking  water 
wells  in  high  or  medium  vuhierability 
areas. 

If  this  option  were  adopted,  it  would 
include  a  comprehensive  monitoring 
program  which  is  designed  to  test  a 
statistical  significant  number  of  sites 
where  sildicarb  is  being  used. 

Different  prevention  measures  would 
apply  in  dMerent  areas  depending  on 
the  specific  climatic  and  soil  conditions 
associated  vrith  the  application  site.  The 
risk  reduction  associated  with  diis 
option  may  be  considerable.  Not  only  is 
there  a  substantial  reduction  in  the 
likelihood  that  ground  water  will  be 
contaminated,  but  there  is  also  a 
provision  for  detecting  any 
contamination  which  does  occur. 

Hie  costs  of  this  option  could  be 
considerable.  The  risk  reduction 
measures  themselves  will  result  in 
increased  costs  in  the  use  of  aldicarb  as 
well  as  a  prohibition  on  its  use  on 
certain  farms  where  it  is  now  used  or  at 
certain  times  when  it  is  now  used 
without  restrictions.  There  are 
additional  costs  associated  with 
monitoring  and  implementing  correcti\'e 
action  plans. 

Additionally,  the  restrictions  are  very 
technical,  requiring  knowledge  of  such 
factors  as  soil  types  and  temperature, 
and  depth  to  ground  water.  EPA 
believes  it  will  be  difficult  in  some 
instances  for  growers  to  obtain  this 
information  and  for  states  to  determine 
whether  the  use  of  aldicarb  is 
appropriate.  However,  EPA  is  prepared 
to  accept  the  registrant's  proposal  to 
reduce  the  rate  and  frequency  of 
application  and  restricting  the  period  of 
time  diat  aldicarb  may  be  applied  since 
these  provisions  are  strai^tforward  to 
interpret  and,  thus,  generally  easier  to 
enforce. 

Since  ground  water  (Mi  be  a  potential 
drinking  water  source,  ^Ipiply  protecting 
existing  drinking  water  Wells  is 
insufficient  because  aldicarb  could  still 
reach  the  ground  water.  These 
Biodifications  alone  are  not  considered 
to  be  adequate  to  mitigate  the  potential 
for  contaminaticm  of  ground  water 
above  die  Htolth  Advisory. 

2.  Optioii'9^:Labeling/Monitoring/State 
Management  Piaas  Determined  by 
Heath  Region. 

EPA  has  developed  a  second  option    ' 
whidi  provides  states  die  opportunity  to 


a4tM  F»4Md  Jtoilrtaf  /  Vol  53,  Na  1»  /  Wednetday,  fane  2a>  isea  /  Itotfcw 


^y  «n  active  role  in  jvolacting  naund 
water.  This  option  would  better  define 
those  areas  where  the  possibflity  of 
ground  water  contami^tion  is  the 
greatest  and  includes  labeling 
modi&cations,  monitoring  of  ground 
water,  and  establishment  of  State 
Pesticide  Ground  Water  Management 
Plans  (Management  Plans)  in  certain 
states.  In  identifying  which  states  would 
need  to  develop  sudi  plans  under  this 
option,  EPA  used  the  yound  water 
assessment  by  Heath  Region  as 
described  earlier.  The  components  of 
this  option  are  described  fai  Units 
IILF.2.a.  through  2.c. 

a.  Labeling  component  The  previous 
option  considered  labeling  as  die  sole 
risk  reduction  measure.  Qption  2 
considers  labeling  as  one  of  several  risk 
reduction  measures,  with  increasin^y 
stringent  measures  being  used  in 
increasingly  vulnerable  areas.  Under 
this  option.  labeling  woold  be  a 
minimum  recpiirement  applicable  to  any 
use  of  aldicarb  in  any  area  of  the 
country,  regardless  of  whether  the  state 
or  county  in  which  it  is  used  has  a 
Management  Plan.  The  label  «vouId 
pro^bit  application  or  mixing/loading 
operations  of  aldicarb  within  300  feet  of 
any  drinking  water  well  States  could 
set  more  stringent  well  setback 
requirements  (including  more  stringent 
ones  for  pubUc  wells  vs.  private  wells)  if 
they  so  choose.  EPA  believes  that  this 
measure  will  serve  to  reduce 
contamination  of  drinking  water 
because  it  reduces  the  likelihood  that 
aldicarb  wiD  directly  c(mtaminate  a 
drinking  water  supply.  It  is  difficult  to 
estimate  the  costs  faicurred  from  not 
using  aldicarb  in  these  areas  since  EPA 
has  no  basis  to  estimate  the  number  of 
wells  in  areas  treated  with  aldicarb. 
Some  reduction  in  use  is  anticipated,  but 
the  impacts  are  not  expected  to  be 
significant. 

The  label  would  also  designate 
aldicarb  as  a  restricted  use  pesticide 
due  to  ground  water  concerns.  Aldicarb 
is  already  classified  as  a  restricted  use 
pesticide  due  to  its  acute  toxicity.  The 
ground  water  restriction  would  serve  to 
heighten  a  certified  applicator's 
awareness  of  the  concerns  regarding  the 
possibility  of  ground  water 
contamination  and  target  aldicarb  users 
far  training  using  the  newly-devek^d 
ground  water  educational  module  (soon 
to  be  avaflable  to  the  states).  His 
believed  that  this  requirement  would  not 
significantly  affect  the  costs  of  applying 
aldicarb. 

EPA  has  considered  additkma)  site 
conditional  measures  that  could  be 
added  to  the  label  to  deal  «vitb 
situations  where  leaching  has  been 


shows  to  occur.  For  «xaoq>le;  EPA  baa 
infonaatiaa  which  damenstratea  that 
leaching  ocGws  when  aldicarb  is  asMl 
on  soila  daosified  1^  die  USOA  Soil 
Conservation  Service  as  "sand"  Of 
"sandy  loaoi"  and  when  the  fiaid 
overliaa  shallow  groand  water  suitable 
for  cMnking.  «pfaere  sli^ow  i*  d^nad  as 
an  averaga  water  taUe  depdi  of  leas 
than  30  feet  A  site  specific  measara 
prohibiting  aaa  of  aUicaib  in  area* 
where  Ana  two  coodltiona  are  aiet 
could  ba  inatitnted.  llowevai.  aa 
discaiBaad  ander  OpdfOR  1,  ERA  has 
concoM  iriwlheMliis  infOTuation  ia 
availaUa  togrowers  and  whether  d»Dse 
pnrfiibitioas  are  enforceable.  Thus,  EPA 
is  not  spedficaHy  proposhig  site 
conditional  measmes  at  this  tine  but 
requests  comnent  on  tfieir  feasibility. 

b.  Moniton'ng  component  The 
registrant  would  be  required,  under 
lOFRA  section  3(cKZ)(B).  to  design  and 
implement  a  monitorfaig  program  in 
representative  areas  rated  as  medium 
vukerability  to  leaching.  EPA  would 
defer  a  prc^osal  regardii^  die  need  for 
additional  regulatory  measures  (s.g., 
requirement  for  iBq>lementing 
Management  Hans)  to  manage  the  use 
of  akbeaifa  in  mediom  vulnerability 
areas  until  these  additional  monitoring 
data  are  solHnitted  and  assessed,  lliis 
defintal  ia  due  to  information  available 
which  suggesto  that  medinm  areas  are 
lesa  susc^tifate  to  leaching  than  bi^ 
vulnerability  areas.  EPA  sees  some 
potential  for  teaching  in  meditan 
vulnerability  ueas  in  large  pert  because 
of  the  vairiability  cd  bydrogaologicai 
conditiotts.  However,  becaase  oil  the 
limits  on  ^  onderstanding  of  this 
variatrility  and  how  qwdfic  factors 
relate  to  leachiBg,  EPA  does  not  have  as 
much  basis  for  concern  as  in  high 
vuInerabiHty  areas.  Short  of  extensive 
mapping  and  advancement  in  scientific 
\  knowledge.  EPA  bdieves  that 
Woniloring  would  be  the  best  way  to 
iuiderstand  the  potential  for  aldicarb  to 
l^ach  in  these  medium  vulneralrility 
areas.  In  the  interim  period,  the  use  of 
aldicarb  in  the  medium  vulnerability 
areas  would  be  regulated  through  the 
labeling  restrictions/prohibitions 
described  in  Unit  III.F.2. 

The  costs  associated  with  generating 
the  monitoring  data  will  not  be 
considered  part  of  the  risk/benefit 
analysis  as  it  is  part  of  the  expense 
involved  in  supporting  the  continued 
registration  of  this  pesticdde.  The 
specific  costo  associated  with  a  state 
implementing  a  Management  Plan  in 
medium  vulnerability  areas  is  not 
considered  at  this  time  since  imposition 
.of  additional  Management  Plan 


requiremente  wooid  aeceasitete  a 
subsequent  prqiosaL 

cStataPeatUadeCrouad  Water 
MaaagaamU  Plan  am^toneaL  EPA 
believes  Maaagsment  Plans  provide  the 
greatest  sita-spadfic  assuiaaces  of 
proper  osa  widiout  overly  protecting 
areas  where  contaminaticm  is  anhkely. 
Management  Plans  put  the  primary 
responsibility  on  the  state  ka  rraulating 
thoa  specific  areas  and  allowslor 
evaluation  of  site-qiecifie  prevention 
measares  based  on  the  use,  value  and 
vulnerability  of  the  ground  water. 

Then  are  a  number  of  approaches 
EPA  could  use  in  providing  guiduice  to 
the  states  in  develq;ting  a  Management 
Plan.  These  various  approaches  range 
from  eslahKshiag  a  perfomanca 
standard  based  on  a  goal  of  preventing 
unacceptabk  contamination  [Lt^  the 
Maximum  Contaminant  Levd  or  Health 
Advisory  levd)  and  allowing  the  states 
to  devako  a  Management  Plan  to  meet 
that  standard,  to  providing  a  specific 
Management  Plan  which  all  states  must 
adopt  EPA  favon  a  middle  path  of 
providing  a  framework  for  Uia  plan  but 
providhig  flexibility  to  rec^iize  diat 
di£brent  states  may  use  cyfieient 
approaches  in  8ccon^>li8h^ig  the  same 
goal  (rf  protecting  ground  water  from 
unacceptable  contamination.  However, 
each  state  would  need  to  meet  the 
performance  standard  through 
implementation  of  its  Management  Plan. 
EPA  is  seddng  extensive  comment  on 
the  design  of  a  Management  Plan  and 
will  be  sponsoring  a  series  of  regional 
workshops  beginning  ia  the  summer  of 
1988  to  further  explore  and  devdop  the 
concept  Anyone  who  wishes  to 
connnent  specifically  on  the     . 
Management  Plan  presented  by  EPA 
should  request  a  copy  oi  the  AIdicaii> 
Technical  Support  Document  from  the 
contact  person  identified  earlier  in  this 
Notice. 

As  envisioned  by  EPA,  a  Management 
Plan  would  be  a  comprehensive 
description  of  a  state's  approach  for 
managing  the  use  of  a  pestiddefs)  for 
the  purpose  of  protecting  the  ground 
water  resource  with  specific  attention 
given  to  preventing  unacceptable 
contamination  of  current  and  potential 
drinking  water  supplies.  The  plan 
should: 

(1)  Describe  the  state's  overall 
philosophy  and  approach  to  protecting 
its  ground  water  from  unacc^table 
pesticide  contamination. 

(2)  List  the  spedfic  measures  to  be 
employed  (may  include  for  exanq)]e,  one 
or  more  of  the  fbUowiog:  Cancellation  of 
use  or  moratoriums;  reduction  in  the  rate 
of  use;  application  methiyd  and  timing 
limitations;  more  stringent  well  setback 
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j  the  state's  enforcaoBBt 
t  capabilities  wfaidi  can 
Bute  ooaqitianoe  widi  the 

j  the  locatian  of  ground 
Borrendy  and  could 
I  a  sewoe  of  drinking  water 
I  <>r  that  is  of  ecological 


r88trictioiis:JVeUhead  protection  of 
public  driidifabg  waten  mixing  and 
loading  reqimements;  rhangro  in 
agronomic  piisetices;  peoBBil  or  advance 
notice  pro^j^ns:  and  user  edncatioo 
traiiuna. 

(3)  Identi 
authorities  t 
be  used  to  I 
provisions  ( 

(4)  Ident 
water  that  i 
potentiaUyl 
in  thefut 
importance. 

(5)  Contaito  a  momtoring' scheme 
designed  to  leiisafe  ttmt  the  efforts  to 
avoid  contaiiiination  throo^  proper  use 
are  effective  or  to  identify 
coBtaminatioti  resahing  from  misuse/ 
accident     ! , 

(6)  EstaUUi  contingency  plans  to  deal 
with  oontao^tad  groond  water. 

(7)  In  caailv  where  oontanrinatiaa  is  at 
an  unacoqi#ile  levri.  describe  the 
raechaniMBil  ^  be  imed  to  rechwe 
contaminati^  indading  the  source  of 
funding. 

(8)  Describe  how  the  public  is  kept 
informed  and  can  become  knrohred 

EPA  reali^  yiat  diere  ooold  be  much 
variation  anting  state  plans  to  account 
not  only  for  diff«ing  state  conditions 
but  also  varying  state  approaches.  EPA 


would  be 
various  stal 
different 
obtain  the 
contaminatli 
of  a  pestid( 


I  in  its  review  of  the 
;  recoffuang  that 
I  can  be  osed  to 
!  goal  (Le.,  preventing 
1  or  tedudikg  die  likelihood 
i{  in  ground  water  reacbing 
an  Q>A-de8^liated  level).  States  may 
elect  to  worfjconectively  in  developing 
various  combJDnents  of  a  plan;  however, 
each  state  wmuld  be  responsible  for  the 
developmeni  bnd  implementation  of  its 
own  {rfaiL  .  > 

Management  Ptans  woold  be  needed 
for  those  areias  designated  as  hairing  the 
greatest  pot^Qtial  fm  aldicarb  to  reach 


groond  wal 
EPA  used 
potential 
contaminai 
Headi 


I  As  previously  dipcnssed, 
i  mediods  of  assessing  the 

1  water 
.  This  option  nses  the 
Us  die  gsogiaphital  unit 
for  identi^iiiistates  that  worid need  a 
Manageraerdltaa. 

Aldiou^lf  A  brieves  it  woidd  be 
advantageow  for  aB  stales  to  impfcimunt 
a  Msnagemc^  Maa,  it  realiaea  that  such 
a  reqairenieM  wouU  be  onerous  for 
both  states  ifid  EPA.  at  least  antti  some 
states  had  eitpwtenijH  in  develqping  and 
impkHwtinfc  the  plans. 

To  identtj^ths  atalea  wUcfc  most 
need  to  devel^  a  Msiiiiiswiil  Han. 
EPA  first  ide^tifiad  die  ateas  where 
there  is  the  yfcatett  posdhiiity  algraand 
water  contaiMaation  twnltiqg  from  the 
use  of  aldicara>  Those  i 


potatoes  are  grown  hi  the  Northeest  and 
Midwest  and  where  dtms  and  peanuts 
are  grown  in  die  Soudieast  heve  been 
identified  using  die  Headi  Region 
approach  as  having  the  greatest 
prasibility  of  ground  water 
contannatioB  resulting  from  aicficatb 
use. 

EPA  dies  looked  at  the  states  whidi 
accomtt  for  a  large  percent  of  the  areas 
where  aldicarb  csidd  be  expected  to  be 
used  the  moet  and  dmt  oonlained  a 
sl^ificant  percent  of  the  acreage  of  die 
crap  (of  die  cropAlaadi  Region 
combiaatiaa  raied  as  highly  Vulnerable) 
in  the  high  vabierability  areas. 

Since  potatoes  gnmn  to  die  NorAeast 
and  Midwest  were  rated  as  havfag  a 
high  vulnerabflity.  to  determine  vmlcfa 
states  had  the  greatest  number  of  acres 
within  these  Heath  Regions,  county 
totala  off  potato  acreage  from  die  1880 
Agricaitare  Cttwas  were  saaonied.  In     ' 
those  iiiBtancss  where  a  state  is  divided 
by  a  Heedi  Region,  only  the  potato 
acreage  within  the  two  Heath  Regans  of 
conoera  was  ponsidered.  Thesi,  those 
states  with  die  greatest  potato  acreage 
within  the  two  Heath  Revolts  of 
concern  were  identified. 

It  was  determined  that  seven  states 
(Maine.  Michigen.  Minnesota.  New 
Ymk,  Nmlh  Itakota.  niiMMiUsnis.  and 
Wisconsin)  aooonnt  for  M  percent  of  die 
potato  acreage  in  the  Wwllisasl  and 
Midwest  Furdier,  diree  states  in  die 
SoBlfaeast  (Alabama.  Florida,  and 
Georgia)  account  for  virtual^  100 
percent  of  Ae  peanut  ^m1  citrus  acreage 
within  that  region.  Ther^orel  diere  are 
10  steles  ideatffied  dial  would  need  to 
submit  a  ilanagBaiuiit  Plan  under  this 
option  (AtabasM.  Florida.  Georgia. 
Matoe.  Mkfaigan.  Kfinneaota.  New  Yoric, 
North  Dakota.  Rennsyhrania.  and 
Wisconsin).  Other  states  in  these 
regions  widi  lower  acreage  would  be 
covered  by  national  labefing 
requiremento  and  by  monitoring 

Addtthmaliy.  as  a  Gomytion  for 
regialraliaB.  die  registrant  would  have  to 
agree  to  aaonitor  te  high  velnerabflity 
areas  when  aidlcarb  is  used  and  which 
are  not  sabfect  to  a  Management  Plan. 
Monitaring  wrndd  be  rafiSred  in  die 
states  of  Cipniiiliiiil.  Hawafi,  Idaho, 
Illinois,  Indiana.  Kansas^  Massachusetts, 
Missouri.  Montana.  Nebraska.  New 
HanmshIre,  Ohio,  Rhode  Islaiid,  South 
CaroBna.  South  Dakota;  and  Vermont 
since  some  or  all  portfoBS  of  these  states 
are  ooBsiderBO  hfpn^  vaBierane. 

Una  monitoring  effort  woidd  fn^trfve 
sampling  in  fields  where  aldJcarb  is 
used.  The  walls  to  be  sampled  could    . 
eidier  be  suitable  existfaig  wrib  or 
specially  canstrucied  HKBdtoring  w^s. 
Monitoring  would  be  performed  over  e 


specified  period  of  time  and  the  data 
would  be  evaluated  in  order  to  assess 
the  effect  of  die  imposed  labding 
restrictions  in  terms  of  efiminating  or 
reducing  ground  water  contamination. 

EPA  has  evalaatad  die  possible  costs 
fordevdoping  and  implementing 
Management  Plans  in  the  10  states. 
Estimates  of  the  possible  costo  were 
devekqied  from  available  pidilished 
data  udiere  possible.  For  some  cost 
conqionento  (e^  ruimber  of  wells 
affected  severity  of  contaminatiau 
exposed  population,  duradon  of 
contamination),  data  were  not  avaUable 
to  estimate  the  potential  costs  of  ' 
requiring  diese  plans.  Furthermore, 
environmental  and  geopaphic 
conations  vary  wictely  amoi^  and 
between  the  states  n^dii^  to  submit 
Management  IHlans.  Without  knowing  in 
advance  die  measures  eadi  state  may 
wish  to  employ  to  managa  the  use  of 
aldicarb.  precise  estimates  could  not  be 
developed  Recogaiziag  dM  data 
limitations.  EPA  believes  diat  die  cost 
estimates  are  sufBciendy  accurate  to 
serve  at  input  in  assessing  initial 
.  economic  eSiectsi 

Through  conversations  with  state 
Jagendes  that  currenUy  have 
management  programs,  it  is  estimated 
that  the  develupnient  mid  set  up  costs  of 
a  Mnnngemsnt  Han  oouU  range  from 
about  $150,000  to  $70aOOO  per  state  for 
the  10  states  needing  to  submit 
Management  Plans.  These  costo  iadude 
the  expenses  aaaodated  widi  the  actual 
deveif^poKiit  or  stractufteg  of  the 
Manageinent  Flan  (SlOiOQO  to  $25,000). 
constructioB  of  compliewa  anaitorii^ 
wells  inclodiiig  ■■— ■^'*t  and  laul 
costo  |$MMI>  to  SMSjOOIQ,  and  mapping 
($100,000  to  $200,000).  Devetopnwnt  and 
set-up  coste  are  a  one-time  expense. 

The  Management  Plans  woiild  also 
have  annaal  coste  assodated  with 
implementetion.  These  costo  are 
estimated  to  range  from  tZ7S,000  to 
$•34,000  on  a  per  stete  besis.  These 
coeta  woidd  include  the  expenses  of 
SBch  activities  as  enforcement  and 
sanyling  and  analysis  for  ddicarfa 
contaarinadon.  These  coste  would  occur 
on  a  yearly  basis  but  may  dedine  if 
fewer  samirfea  arc  smilyzed  in  later 
years  or  if  vohmtary  complimKe  reduces 
enforcement  coste.  In  ite  Management 
Plan,  a  state  will  define  diose  conditions 
under  whidi  the  use  of  aldicarb  may  be 
allowed.  Tneee  inuude,  for  examixe: 
Banning  tte  use  in  certain  areas  or 
under  certain  oonAtions.  qiedfying  how 
much  aldicarb  may  be  used  on  a  per 
acre  basts,  or  how  many  times  aldicarb 
may  be  applied  per  year.  EPA  expats 
that  die  Management  Plan  will  resuh  in 
reducing  die  probability  of  ground  water 
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contamination  by  aldicarb  above  die 
Health  Advisory  in  the  areas  covered  by 
the  Management  Plan  and  thus  reduce 
the  risk  to  an  acceptable  level. 

In  determining  whether  it  is 
worthwhile  to  implement  a  Management 
Plan  or  allow  use  of  aldicarb  to  be 
banned,  one  must  consider  the  long-tTrm 
rather  than  the  short-term  costs.  Even 
though  it  has  been  estimated  that  the 
first  year  costs  for  the  development,  set 
up,  and  implementation  of  Management 
Plans  in  the  10  states  could  be  as  high  as 
$8.17  million,  $4.7  million  would  be  one- 
time costs.  AddHioBally,  if  other 
pesticides  w^ch  leacfa  reqiiire  shnilar 
regulation  in  die  future,  «ome  of  the 
costs  would  already  have  bean  borne 
from  regulating  aldicarb.  For  example, 
the  owts  to  devdiop  a  Management  Plan 
do  not  occur  on  a  yearly  basis.  Once  a 
Management  Man  is  in  place,  it  would 
be  fairly  easy  to  apply  it  to  another 
pesticide  which  leaches.  Similarly, 
althpu^  construction  of  compliance        ' 
monitoring  wells  is  fairly  expensive,  this 
is  also  a  one-time  expense.  These  wells 
may  be  used  to  determine  ni^ether  other 
pesticides  being  applied  in  the  same 
field  are  reaching  the  ^rotmd 'water. 

..Finally,  if  it  is  determined  that  die 
Management  Plan  were  successful  in 
eliminating  die  leaching  of  aldicarb  into 
ground  water,  requirements  for 
sampling,  one  of  the  more  expensive " 
yeady  costs  associated  with 
in^leraentation  of  a  Man^raent  Man. 
may  be  gready  reduced  or  diminated.  In 
addition,  die  potentijai  oosta  of  remedial 
actioas'whldi  can  range  froin  several 
hundred  dollars  to  more  dian  $2,000  per 
hotndidki  (annualized  for  5  years), 
woolji  also  be  eliminated  if  ground 
nyater  was  successfully  protect  from 
contamination. 

The  estimated  cost  resulting  from 
cancellation  in  the  10  states  assuming 
that  a  Management  Plan  were  not 
developed,  could  exceed  $60  million. 

3.  Option  3— Labelfaig/Monitoring/ 
State  Management  Plans  D^ermined  by 
County.  This  third  option^  identical  to 
Option  2  in  diat  it  would  have  the  same 
labeBng  and  monitoring  components. 
However,  the  states  diat  would  need  to 
devekip  Management  Hans  would  be 
idwtiiied  using  a  county  apprdach 
which  idientified  counties  where  EPA 
believes  aldicarb  has  the  highest 
tCmleKy  to  leai^ihg.  Under  this 
approech.  states  would  need  to  develop 
and  implement  a  Management  Plan  for 
those  counties  dassifled  as  such. 

The  criteria  used  to  identify  which 
counties  would  need  a  Management 
Man  are  very  simUar  to  those  used  to 
-select  states  in  Option  2.  The  major 
difference  is  the  size  of  the  geographic 
area  being  analyzed.  The  criteria  are 
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hydrogeologic  vulnerabilHy,  use/asage 
of  aldicarb.  and  avadability  of  positive 
monitoring  data. 

In  die  4  states  diat  EPA  selected  as 
examples  for  diitf  assessment,  California 
has  3  out  (rf  58  counties.  Florida  has  26 
out  of  07  couAties,  and  Wisconsin  has  8 
out  of  72  counties  needing  a 
Management  Han.  North  Carolina  did 
not  have  any  counties  which  were 
ranked  hi^  enough  to  need  the 
establishment  of  a  Management  Plan. 
However,  the  vulnerability  to  ground 
water  contamination  was  8uffid«idy 
high  in  all  othw  counties  in  eacbtif 
these  four  states  to  be  dqssified  as 
medium  in  vulnerability^  The  registrant 
will  be  required  to  undntake  a 
monitoring  study  that  will  be 
reprefentative  <^  those  moderately 
vdnerable  areas. 

EPAJias  not  completed  an  assessment 
of  all  counties  withk  theUnited  States. 
If  this  option  is  adcqited.  EPA  would 
apply  these  criteria  to  all  counties  to 
identify  those  which  need  a 
Manasement  Plan.  Because  the  total 
number  of  counties  needing  a 
Management  Plan  is  not  yet  identified, 
the  costs  resulting  from  a  cancellation 
action  under  the  county  approadi. 
assuming  none  of  the  states  sulunit 
Management  Plans  for  dieir  county(ies). 
cannot  be  estimated  at  this  time. 
However,  EPA  believes  this  cost  would 
lie  in  the  range  of  die  costs  associated 
with  die  Health  Region  approach  and 
those  resulting  from  cancdlation  of  all 
aldicarb  uses  (i.e..  between  $60  million 
aqd^M  to  $135  mitton). 

The  major  problem  with  Options  2    ' 
and  3  is  diat  some  states  may  not  have 
die  legal  audiority.  technical  skills,  or 
resources  to  e^blish  or  implement  an 
effective  Management  Plan.  Bodi 
approaches  provide  states  a  strong 
incentive  to  submit  an  acceptatile 
Management  Man  since,  without  it  use 
in  the  entire  state  or  certain  counties 
would  be  prohibited..  In  omtrast  to  the 
couinty  approadi.  the  Health  Region 
apprdach  may  be  more  likdy  to  Mve 
areas  that  are  either  overly  protected  or 
undeii^tected  since  the  clasaifibatioa 
of  vulnerability  wat  based  oAlaigB 
Heahh:  Regions.  The  cotihtyevahiation  ' 
was  based  on  a  more  spec^    ■' 
geographic  mtit  the  cotmty. 

CPit^iosed  Regulatory  Decisioa 

EPA  is  defenteg  a  dcdslon  regarding 
die  potential  risks  doe  lodietary 
exposure  to  aldicarb  from  edasumption .  . 
of  treated  food  commoditiea  until  the 
final  results  &«m  the  registmit'a 
National  Food  8ttrv^«feevelBated  At  - 
such  time.  EPA  will  cmiBidtf  whether     ^ 
further  regulatory  action  wiU  be  ' 
necessary. 


EPA  believes  diat  ground  water  is  a 
natural  resource  which  must  be 
protected  from  unacceptable 
cantaminiBtian  by  pesticides.  Data 
availabie  tb  EPAoDofim  diat  aldicarb 
has  a  great  leaddi^  potential  and  that 
contamination  of  groiud  water  above 
die  Heahh  Advisory  has  occurred  in 
many  instances.  BPA's  ground  water 
assessment  methods,  using  the  Healdi 
Region  or  county  aiqiroach.  have 
examined  areas  of  the  countiy  where 
aldicarb  is  uJMd  aind  have  identified 
areas  which  Are  highly  vulnerable  to 
contaiiiination.^A  believes  that 
contam^tibn  above  the  Health 
Advise^  is  Idcely  to  occur  at  sites 
throughout  tbesearea's. 

There  are  rides  to  people  consuming 
drinking  water  cmitaminated  by 
aldUcarb  above  die  Healdi  Advisory. 
While  EPA  cannot  predict  die  level  of 
e;qK>8ure  to  contaminated  drinking    . 
water  of  die  number  of  people  expos^ 
to  such  contamination,  it  is  known  that 
many  have  been  ccmtaminated  by 
aldicarb.  Available  information  suggests 
that  the  costs  of  correcting  such 
contaminaticm  would  be  considerable. 
EPA  condades  diat  on  a  national  basis, 
the  risks  posed  bom  contamination 
outweigh  die  benefits  of  use. 
Consequently,  regulatory  action  to 
prevent  groimd  water  contamination  is 
necessary  to  prevent  unreasonable 
adverse  effects  on  the  environment 

EPA  believes  that  it  is  possible  to 
reduce  the  risks  significantly  by 
imposing  certain  regulatory  restrictions, 
short  of  cancellation  of  ell  use.  These 
restrictions  would  be  a  graduated 
response  to  an  area's  vulnerability  in 
sudi  a  Way  that  dbe  most  stiingent 
measures  would  be  required  in  areas 
where  there  is  the  hi^est  UkelUiood  of 
unaciceptable  ground  water 
contamination.  EPA  believes  that  such 
restrictions  would  reduce  exposure  to  a 
point  wbere  the  ramainium  benefits 
would  outweigh  the  risks  of  use. 

EPA  has  evaluated  three  options  to 
prevent  the  unacceptable  contamination  . 
of  the  nation'ajroand  water  by  aMicarb 
and  believes  that  Management  Plans 
afford' tbr  greatest  assurance  of 
protecting  ground  water  frcMD 
contamination  without  dverprotecting 
areas  wbere  cinitaniiniBtion  is  unlikely 
or  oin  reasonably  be  prevaitied.  BPA 
further  beUisves  diat  it  is  necessary  to 
impose  certain  restrictions  on  the  use  of  : 
al^cartras  a  basic  Iwel  of  protection 
natiomidde  in  order  toteduce  the       - 
potentidfor  grmmd  water - 
oontainjnation.  AcMtionally.  EPA  does    • 
not  believe  diat  there  are  adequate  data 
avaUaMe  to  predict  die  likelihood  of  die 
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PA,  three  basic 
differences  Ate  evident  Under  Option  2, 
the  state  iMonld  need  to  implement  a 
Management  Plan  which  addresses  all 
counties  within  the  state  rather  ttian 
only  apecifi^  counties  as  under  Option 
3,  j^owever,i$PA  recognises  that  in 
•addressing  ^^ch  county  in  a  statewide' 
plan,  Ae  staft^  ssay  praperlycondnde 


that  only 
imfnemettt 
Another  ~ 
states 
Man 


counties  need  to 
reduction  measures, 
is  die  number  of 
luld  need  to  implement  a 
Ff  an.  EPA  estfanated  that 
the  ntmber  df  states  whidi  would  need 
to  im|denei|1|  a  Management  Plan  under 
the  approach!  in  Option  3  wiB  be 
between  15  kM  2*  compared  to  ttte  10 
states  ident^ed  under  Option  2. 

Ffamtty.  aider  Option  3i  states  would 
need  to  impMraent  a  ManagsmcBt  Flan 
in  all  comtiii  wfft  a  Ugh  potaBtial  to 
leach.  Ihide^jOption  2,  there  area 
number  of  sntea  containiag  areas  rated 
as  havteg  a  ngb  potential  to  leach  (but 
with  low  am  caib  use)  «idch  wovM  not 
need  tolmp^msnta  Management  Flan. 
Inthesastai 

condition  ail  lagistiaBon.  woold  ba 
required  to  ■  onitor  ground  water  in  W^ 

■stoasswathattiM 
national  miibna  measures  are  safiicient 
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partidpattoa^  KRAuranld  sedc  to « 
thei 


ManagemeHl  Plan  had  basn  dsfvdaped. 
As  ^  fint  itqp  of  tida  praossa.  ove 
EPA  deddbi  haw  it  amnM  asftsct  the 
areas  for  which  ManagamantPlKis  are 
neededt  It  uraaM  mqilalB  tte  selection 
piocfldun;  idantfqf  Ifaa  arsas*  and 
estabish  a  dmttna  iar  slates  to  submit^ 
a  description  of  thek  plus.  Pc 
EPA  revtew  and  an  oppivtmiily  for 
states  to  impwwsaqr  plans  which  EPA 
migjbt  oonsidsr  inadefnate.  EPA  wbnld 
issw  a  Nottse  of  Intant  to  Cwod. 
identifying  Ihoae  veaa  in  adiidi 
canceBation  wOuld  aooir.  Registrants 
and  other  advMsety  affected  persons 
woold  thim  have  as  opportanity  to 
dudlenga  BRA'S  dstesniinatiens  te  an 
adjudicataiy  hearing  under  FVRA 
secttoa.t. 

Becaase  the  canoettatioo  process  is  so 
lengtiqr  and  oonsmnes  so  many 
resoavccs,  H>A  to  considertog  an 
alternative  praoass.  The  alternative 
process  woald  rely  on  the  authority  in 
FIFItA  section  3(dXlMQ  to  issue 
regulatione  daasifyhig  a  pesticide  for 
restricted  asa  and  iasposing  "oAer 
'  regalaliay  restoicttona"  on  ito  use. 
Generally,  EPA  wenldissae  a  proposed 
and  final  nila  umter  PIFRA  section 
3(dNlNC)  wltich  rsslricted  the  use  of 
al^csrb  in  sectioR  areas  (a^f..  the  areas 
identified  asiflig  Options2  or  3)  to  use  in 
conlonnily  «>i&  a  Management  Man. 
The  regulatio^wouhl  establish 
re(|niraniente  ior  the  ooBflent  of 
Management  FIsas,  procedures  for 
coament  end  review  of  Management 
Plans  Iqr  EPA,  and  procednres  for 
impleawntotion  by  the  states. 

EPA  rsqaesto  public  ooonneBt  on 
these  aheraative  paocedures  tor 
implementing  dm  MsnagSMent  Flan 
approadk  El^  Is  paitioularly  interested 
in  coHMsnto  adAmssiog  tiM  tisae 
required  for  Ml  implementation  under 
each  aksmattve.  In  addltian.  if  tite 
Tulemahing  appaoach  te  choeen,  EPA  is 
interested  in  the  procedures  that  should 
be  esteMished  for  review  and  approval 
of  hfanagement  Fhms.  Ffamlly,  EPA 
would  be  interested  in  other  proposals 


ERA  is  aeeidog  ooBBnent  on  wheHier 
siteoonailMnBi  measures  spouid  be 
reqoiraa  lor  nmcBv  moen.  a  apecmu 
measure  nas  not  been  proposeo.  H'A 
oem^es  inai  uaeoospmne  poona  waier 
contamiBation  is  IDiely  to  occar  fa 
certain  situations,  e.g.,  wiien  applied  to 
a  certain  soil  type  when  the  depth-to- 
gfound  water  is  less  than  a  spedned 
number  of  CeeL  Consequently,  a  iabd 
restriction  piuhibiling  use  of  sldicaib  in 
such  instances  would  be  useful  fa 
preventing  unacceptable  ground  water 
contamination.  However,  given  that  a 
specific  measure  has  yet  to  be  identified, 
QPA  cannot  comment  on  the  level  of  risk 
protection  aflbided  or  the  cost  impacts 
resulting  from  implementfag  tills 
measure. 

EPA  is  also  solidtiag  public  comment 
Ota  the  labding  requirement  that 
aldicaib  not  be  an^Dad  any  closer  than 
300  feet  of  a  drinkfag  water  welL 
Comment  is  specifically  being  requested 
on  whetiier  a  300-foot  setback  is 
apiKopriate,  whether  it  should  be  a 
greater  or  lesser  length,  and  whether 
there  should  be  a  diBiarent  prahibittan 
far  public  versus  private  wdls.  EPA  is 
also  interested  fa  the  anticipated 
impacts  resalting  fiom  the  proposed  well 
setback  fa  terms  .of  decreases  expected 
toyidds. 

fa  additioa.  because  the  regulatory 
approach  recommended  by  EPA  differs 
sipiificantiyirom  previous  decisioos 
under  FIFRA.  Q>A  leqaesto  coanment  on 
the  w^  fa  which  it  has  ejqilained  and 
supported  ito  podtion.  fa  particular.  EPA 
favites  public  maianwit  on  the  most 
appro|Kiate  andyticai  iramewoik  for 
weighing  risks  and  benefits  for  a 
pesticide  which  has  the  potentid  to 
'  coBtamfaate  yeuad  water.  Shodd  a 
more  quantitative  risk  assessment  be 
pc^orawd  and.  if  so.  how  shodd  it  be 
performed?  What  shodd  be  induded  fa 
the  assessment  (eg.,  namber  of  people 
ejqKieed.  cost  of  aaonitoring,  treatment 
or  dean-up.  lost  land  vdues.  value  of 
potentid  drinking  water)? 

At  what  levd  of  lesolatian  dudd  the 
benefits  analysis  be  oondacted  (e.g.. 
national,  state,  county,  or  toed)?  fa 
makfag  ridc/bensfit  dsddoas  on  the 
county  levd.  EPA  oodd  oondder 
informetion  each  esihe  foUowing: 

1.  The  importance  of  eldicaib  to  die 
county,  im^Kling  fte  rdative  sise  of  the 
contrilNrtian  aUicub-trsaled  crops 
make  to  the  locd  ecoaomy  and 
additiond  locd  employment  which 
depends  on  these  crops  (e.g.,  prooessfag 
plants). 


j>i(ifcl8B^:^.3«dteiwi»|^^:|^^^ 


-2.  The  inportance  of  gnxuid  water  to 
the  county,  including  the  extent  to  which 
the  community  depends  on  ^und .     - 
water  as  a  drinking  water  source,  the 
nomber  of  people  who  rely  on  private 
wells  for  drinking  water,  the  degree  to 
which  this  dependence  is  likely  to 
change,  and  the  importance  of  ground 
water  in  terms  of  projected  land  use 
(e.g.,  possible  residential,  commercial,  or 
industrial  development). 

3.  Management  costs  associated  with 
mitigating  the  effects  of  the  u«e  of .  ./. 
akUcarb  in  communities,  inchiding  .. . : 
monitoring,  point-of-use  controls, 
importation  of  water,  and  clean-up 
costs.       . 

4.  The  in^Ktftance  of  conditions  on 
efficacy  ofalltematives  to  ahlicarb. 
including'unique  or  special 
climatological  or  agronomic  factors  (e.g., 
age  of  citrus  trees,  amount  and  timing  of 
rainfall). 

5.  Aldicarb's  effectiveness  and  use 
(i.e.,  application  rate  by  crop  and  county 
and  usage),  especially  for  high  value 
(e.g..  omamentali).  continuous 
cultivation  crops  (e.g.,  bananas),  and 
crops  with  rapidly  changing  usage  (e.g., 
soybeans). 

EPA  is  soliciting  comments  on  the 
appropriateness  of  the  above  factors,  on 
additional  factors  which  ^ould  also  be 
considered,  and  on  who  should  be 
responsible  for  developing  this 
mfonhatton.  EPA  also  solicits  comments 
nn  who  should  conduct  the  analysis  (i-e.. 
EPA  or  the  states),  and  when  the 
analysis  should  be  performed.  EPA 
proposes  that  outside  parties  (e.g..  the 
registrant  or  user  groups)  interested  in 
retaining  the  local  use  of  aldicarb.  will 
be  responsible  for  gathering  and 
providing  local  information  needed  to 
rebut  EPA's  presumption  that  risks 
outweigh  benefits  when  the  Health . 
Advisory  is  exceeded. 

EPA  also  requests  comment  on  the 
analytical  approaches  it  has  used  to 
identify  the  areas  in  which  aldicarb  use 
is  most  likely  to  contaminate  ground 
water.  In  particular,  EPA  invites 
consideration  of  alternative  criteria  in 
applying  the  coimty-based  analysis  such 
as:  setting  the  break  points  between 
high,  medium,  and  low  ratings  for 
vulnerability  at  different  DRASTIC 
scores,  and  giving  a  higher  usage  rating 
to  counties  in  which  root  crops 
constitute  a  larger  percentage  of  use. 
The  criteria  which  have  been  used  in    . 
this  analysis  are  explained  in  detail  in 
the  Technical  Support  Document.  EPA 
also  invites  comment  on  the  break 
points  which  were  used  in  determining  - 
which  states  need  to  implement  a 
Management  Plan  for  all  or  some  of  its 
counties. 


'  I BPA  recosnizet  that  the  critieria  used 
in  assessing  the  poteiHtalibraldliBBfb  to 
leach  to  the  gromid  «vater  and  thor 
whether  a  county  or  state  needs  a 
Management  Plan. create  '  .^ 
inconsistencies.  For  exarapier  under  the 
Heath  Region  assessment,  cooaties    -■ 
wrfaicH  have  a  high  potential  to  l<»di    - 
would  not  be  subicst  to  a  Management 
Plan  or  monitoring  by  the  registrant  if 
the  counties  are  not  within  a  state  which 
was  part  of  a  cnqi/Heath  Region 
combination  rated  high  in  toras  of    • . 
potential  to  leach.  Similariy.  under  the 
county  assesnnent.  various  areas  of  a  . 
county  may  have  a  high  potential  to 
leach  hut  the  malority.trf  the  county  has 
a  mediuai  potential  to  Jeack  /        . 
Consequentli&the  use  of  aldicarb  within 
that  county  woddiiolfae  governed  by  a 
Management  Plan.     ,.•■..■• 

EPA  is  also  seeking  comments  in  three 
other  areas  which  are  pertinent  to  the 
regulateiy  actions  proposed.  First, 
comments  are  being  solicited  on 
whether  it  is  appropriate  for  the 
registrant  to  be  involved  in  refining 
assessments  regarding  the  likelihood  of 
ground  water  contamination  in  an  area 
and.  if  so.  how  such  an  assessment 
should  be  performed.  The  areas  where 
such  an  assessment  would  occur  should 
also  be  addressed.  For  example,  instead 
of  reJyiiig  on  a  county's  DRASTIC  rating 
in  a  inediunKvulnarabihty  area,  the 
registrant  could  be  required  to  assess 
vulnjBrability  to  leaching  at  the  sub- 
county  level,  based  on  such  factors  as 
soil  type,  depth  to  ground  water  level, 
and1oi:ation  of  crops  which  may  be 
treated  with  aldicarb.  This  information 
would  then  be  used  as  a  part  of  the 
basis  for  determining  whethera 
Management  Plan  would  be  needed. 

EPA  is  also  interested  in  obtaining 
additional  infonhation  on  the  costs 
associated  with  the  deyelc^ment  wid 
implementation  of  Manageinenl  Plans. 
Another  related  issue  EPA  is  concerned 
with  is  the  level  of  involvement  the    ' 
regiatrant  should  have  in  developing 
Management  Mans.  Comments  pfe  beirig 
solicited  both  on  ,the  apprO|>riateness  of 
■  registrant  involvement  in  developing 
Management  Plans,  and  whether  there 
should  be  a  limit  to  thdr  involvement. 

Finally.  EPA  is  soliciting  comment 
regarding  the  issue  of  ground  water 
contamination  and  Uebility.  One 
unresolved  question  regarding  ground 
water  contaminatien  is  who  should  be 
responsible  fdr  remedial  action  (e.g.  . ' 
developing,  approving*  and 
implementing  corrective  aotion  plans 
such  as  funding  clean-up  costs  or- 
providing  an  altematowater  supply} 
when  contamination  results  from  a 
registered  perticide  use.  EPA's  proposed 
ground  water  stniegy  (Agn'culturol  * 


Chemicals  in  Onmnd  Water  Ptx>p6aed  - 
Pesticide  Strategy)  discusses  this  issue 
-  in  more  detail.  Ground  water  ' 
contamination!  and  liability  is  •  g^iferfc 
iSM6  which  pertains  to  all  pesticides 
which  leach  leather  than  josi  to  aldUsirb: 
consequently,  any  comments  re^rding 
this  issue  sh^taild  b«6  made  iii  respome  to 
the  above  document  and  sent  10  Grouhd 
Water  Strategy  Rrojeet.  Office  of    »    " 
Pesticide  Programs,  U.S.  Environmeittal 
Protection  Agency  (TS-7t)7C)."4m  M  St.". 
SW..  Washington.  IX:  20Ma 

.EPA  recognizes  that  this  Notice 
solicits  comments  on  many  issues  which 
it  will  consider  iii  making  its  final 
determiiiatipn  on  aldicarb.  Depending 
bn  th«  sipfificartce  of  these  comments 
and  how  much  EPA  deviates  from  the 
actions  proposed  in  this  Noti(»,  EPA 
may  repropose  regulatory  actions  prior 
to  making  its  final  determination. 

V.  Procedural  Matters 

A.  Referral  to  the  Secretary  of 
Agriculture  and  the  Scientific  Advisory 
Panel 

As  provided  in  40  CFR  153.31(b).  EPA 
will  transmit  copies  of  this  Notice  and 
the  Technical  Supiport  Document,  to  the 
Secretary  of  Agriculture  and  the 
Scientific  Advisory  Panel  for  comment. 
If  either  the  Secretary  or  th*  Panel  " 
comments  in  writing  on  EPA's  proposed 
action  within  30  days  of  receipt  of  the 
draft  Notice  and  supporting  documents. 
EPA  will  publish  any  comments 
receivied  from  the  Secretary  or  the  Panel, 
and  EPA's  responses,  in  the  Notice  of 
Final  Determination. 

B.  Procedures  for  Responding  to  Notice 
of  FinatDeterminotion 

Registrants,  applicants,  and  other 
interested  parties  who  would  be 
adversely  affected  by  any  decision  to 
cancel  or  deny  applications  for  the 
registration  of  aldicarb  products  would 
be  entitled  to  request  a  hearing  in  which 
to  contest  EPA's  final  decision  to  cancel 
registrations  and  deny  applications  for 
failure  to  comply  with  the  modifications 
to  registration  listed  in  any  final  Notice 
of  Intent  to  Cancel.  Under  FIFRA,  such 
persons  must  submit  their- requests  for  a 
hearing  within  30  days  either  following 
receipt  of  any  final  Notice  of  Intent  to 
Cancel  of  Notice  of  Denial  or  following 
its  publication  in  the  Fedefal  Register. 
whichever  is  later.  As  EPA  wiU  explain 
in  detail  in  any  final  Notice  of  Intent  to 
Cancel  or  Notice  of  Denial,  a  hearing 
request  must  contain  information 
concerning  the  basis  of  the  request  If  a 
timely,  properiy  formulated  hearing 
request  is  submitted  and  a  hearing  is 
initiated,  the  product  registrations  which 
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are  the  subifect  of  the  request  wiH 
rjemahi  in  effipct  during  the  cahceUaHon 
hearing.  Siniiarly,  applications'for 
registration  with  respect  to  which  Valid 
and  timely  hearing  requests  have  been 
filed  remain  pending  unless  and  until 
they  are  deri)ed  or  granted  by  order  of 
the  Admiilis^ator  at  the  conclosion  of 
-  the  hearing.!  • 

If  a  proper  and  timely  hearing  request 
is  not  submitted  for  a  product, 
registration'of  that  product  would  be 
cancelled.  A  final  cancellation  wdiild 
have  the  effjetct  of  profaibitihg  further 
sale  and  distribution  except  as  specified 
in  the  existing  stocks  provision  of  the 
Notice.        I ' 

It  should  |]^  noted  that  registrants  are 
not  require^  to  request  a  hearing  at  this 
time  in  ordcji;  to  be  allowed  to  continue 
to  sell  and  distribute  their  products 
within  this  period. 

VI.  Public  Conunent  Opportunity 

EPA  is  providing  a  90-day  period  to 
comment  oh  jthis  Notice  and  on  the 
AltKcarb  T^tihnical  Support  Dociiiment. 
EPA  is  partiotilarly  soliciting  comments 
en  the  issued  discus^d  in  Unit  IV  of  this 
Notice.  Continents  must  be- submitted  by 
September: !t,  1968:  All  comflieMs  and 
information  thould  be  submitted  in  ■ 


I' 


triplicate  to  the  address  given  in  this 
Notice  under  AiWMieW,  to  facilitatft  the 
work  of  Q*A  and  others  interested  in 
inspecting  them.  The  conuheats  and 
information  should  bear  the  indentifying 
notation  OPP-3000e/39A.  AH  comments,^ 
information,  and  analyses  which  <:;ome 
to  the  attention  of  EPft  tfiay  9«rv«  as  ti    , 
basis  for  final  determination  of-, 
regulatory  action  during  the  Special 
Review.    "        ._'  ^   - 

During  the  cbntaneRt  period,  interested' 
members  of  the' public  of  registrants     - 
may  reque^A  mating  to  diseiiss  Csctual 
infdrtnatien  itriatliibte  to  EPA,  to  present 
any  factuafinfcHtiiatim,  to  t^pond  to 
presentations  by  other  persons;  or  to 
diseiiss  whAilregulatory  actions  should 
be  taken  regarding  aldiearb  pi^oducts. 
Persions  intieresled  in  amingbig  such 
meetings  should  contact  the  Review 
Manager  listed  in  this  Notlcu  Uiide^EM 
RMTHm  MFblMIA-nON  COlirr  ACT.       ^ 

VU.  Public  Docket 

Pursuant  to  40  CPR  1S4.1S.  EPA  has 
established  a  puMh:  docket  [OPP-dOOOOl 
39A)  for  the  Aldicarb-Special  Review. 
The  public  docket  includes  {1)  this 
Notice;  |2)  any  other  notices  pertinent  to 
the  Aldicarb  Special  Review;  (3).  non- 
CM 'documents  and  copies  of  written 


comments  or  other  neterials  subnltled 
to  the  B>A  in  reapense  to  tUs  Notice. 

:  end  any  ethei|'fifotice«  legertHM  eUBicAirb 
submitted  et  anyifane  diving  toe  6i>edet 
Review  process  by  any  person  ontslde  ' 
geVenUMH^'H)  a  transolpt  of  any 
public  needng  h^  by  EPA  for  die 
purpose  of  gathering  information  on 
aldieub;  (5)  memofanda  describing  each 
meeting  Iwld  during  the  Special  R^ew 
ptbdSw  between  EPA  personnel  end 

'  any  person  outiside  government       ' 
pertaining  to  aldicarb;  and  (iG^'acittreRt 
liideK  of  matcaitrfs  in 'the  aldicarb  piAiic 
docket 

On  a  monthly  basis,  QPA  wtU!    '^.  ^ 
dtstribete  a  compendium  of  imj^oes'^for 
Dew^  received: comments  and 
dooon^ts'diat  have  been  placed  in  the 
public  docket  for  this  Special  Review. , 
This  compendium  will  he  distributed  by 
mail  to  thofe members  of  the  public  who 
have  spdcificallyraquested  such 
material  for  this  Special  ^view, :.., . .     . 
puf|^ant  to  40  CFR  154.15((p.^.^^  ^,, 

4)iited:  fune  21, 19fl«.  .  .-^    sr-f  -     r 

-lohaA.  I^teon. 

Assistant  Administrator.  Office  of  l^ttMdes 
andTbxibSubistances.  - ■•  •  ^••.  •^': 

|PR' [}oc.  a0-J«ei4  Filed  6-2fr-llft  8:45  an) 
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pepiartment  of 
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National  Oceanic,  and  Atmospheric 
Administration 

50  CFR  Part  204,  et  al. 

Fishery  Conservation  and  Management; 
Final  Rule 
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DEPARTMENT  OF  COMMERCE 
National  Oceanic  and  Atmoepiteric 

AUIMMU 111011 

50  CFR  Parts  204, 280, 285, 296, 602. 
611. 619. 620, 621. 690, 638. 640. 641. 
642,645.646.649.650.661,652,653, 
654,655,657,658,661,662,663.669, 
672, 674, 675, 676, 680. 681, 683,  and 
685 

(Docket  Na  MS97-M97] 
FislMffy  Conservation  and 


AOCNCv:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule,  technical 
amendment. 


:  By  this  rule,  NOAA  amends  , 
the  regulations  governing  Bshing  in  the 
exclusive  economic  zone.  This  is  a 
housekeeping  measure  which  has  no 
effect  on  management  of  the  fisheries. 
The  rule  amends  regulatory  language  to 
remove  outdated  material,  conform  to 
current  law,  and  bring  together  in  a  new 
part  the  regulations  common  to  all 
domestic  fisheries.  Tlie  intended  effect 
is  to  assure  consistency  among  the     - 
r^ulations  for  various  fisheries, 
eliminate  redundancy,  and  reduce 
publication  costs. 

EFPEcnvc  date:  luhe  28,  ig8& 

row  RWTHER  IMFQWIIftTION  COWTACTS 

Donna  D.  Turgeon.  Ffshery  ManagefAent 
Officer,  202-673-5315. 
•umcMeiTAiiv  mRHMfunoN:  Cbapter 
VI  ofHtie  50  implements  regulations 
under  the  Magnuson  Hshery 
Conservation  and  Management  Act  Part 
aoz  sets  forth  guidelines  for  fishery 
management  plans.  Part  611  regulates 
foreign  fishing,  Part  819  contains 
procedures  for  preempting  State 
management  Part  621  states 
enforcement  policies,  and  Parts  630 
through  685  govern  spedfic  domestic 
fisheries. 

Parts  630  through  685  contain  sections 
repeating  identical  text  of  definitions, 
statements  of  relation  to  other  laws,  and 
regulations  regarding  prohibitions  and 
facilitation  of  enforcement.  This 
technical  amendment  brings  these  items 
together  in  a  new  Part  620,  which  is 
referenced  in  the  parts  governing  the 
domestic  fisheries.  This  rearrangement 
lessens  the  bulk  of  the  regulations  uid 
reduces  future  printing  costs  without 
inconveniencing  users.  In  addition,  this 
rule<l)  removes  references  to  Part  671 — 
Tanner  Crab  off  Alaska,  because  this 
part  has  been  repealed  (52  FR 17577, 
May  11, 1987):  (2)  redefines  the  fishery 
conservation  zone  as  the  exclusive 


. ,^13}  corrects.  da»lo.a. 

tecenl  BMve  of  tiie  Y/aMsglxi^JXi, 
head^iarters  of  NKffS,  the  oSot 
addrras  and  telephons  numbers  fibers. 
they  appear  in  the  regulations;  aad  (4} 
makes  minor  changes  in  wording  to 
assure  intmnal  coraistency. 

Similar  minor  corrections  are  niade  Is 
regulations  in  Chapter  n  of  Title  SO 
governing  fishing  imder  authoiitiei  c 
than  the  Magnuson  Act  In  Part  394, 
references  to  sections  in  Parts  258  aad 
258  are  removed  because  those  petts 
have  been  removed. 

Furthor  corrections  have  been  made 
througji  final  rules  published  in  tte  - 
Federal  Register  after  September  aa 
1987,  the  most  recent  publicatioB  of  80 
CFR  Parts  200  to  599  and  50  C^ftrts 
600  to  end.  as  follows: 

Part  611-^53  FR  134ia  April  25i  L 

Part  640—53  FR  17194,  Uicy  16,  II 

Part  649-52  FR  46068,  Decembar  4. 1987; 
Part  663— 53  FR  244,  lanuaiy  8b  1988 

(expires  June  28, 1988); 
P&r%657— 53  FR  4982.  February  la  1988; 
Part  661—52  FR  48019,  December  29. 

1987: 
Part  663—53  FR  220Q1.  June  13, 1988: 
Part  672—53  FR  7756,  March  la  1888; 

and 
Part  681—52  FR  47572.  Decembw  15, 

1987. 

Clessification 

NOAA  issues  this  final  rule,  technical 
amendment  to  conform  the  regeiatians 
to  cmrenl  hw  and  circumstances.  Tkis 
action  is  categorically  excluded  from  tfie 
requiienaeot  to  prepare  an 
environnental  essessment  by  IW)AA 
Directive  02-10. 

Because  this  is  a  technical 
amendment  and  has  no  substantive 
effect  the  Administrator  of  NOAA 
determined  that  it  is  not  a  "major  rule" 
requiring  a  regulatory  impact  aiialy^ 
ander  Executive  Order  12291. 

The  Assistant  Administrator  for 
-Fisheries,  NOAA,  finds  that  because  Ae 
changes  made  by  this  technical 
amendment  are  only  minor  corrections 
which  will  have  no  substantive  eflisct 
and  in  which  the  public  is  not 
particularly  interested,  it  is  unnecessary 
to  seek  prior  public  comment  or  delay 
\the  effective  date  under  5  U.S.C.  653. 
\  Because  a  notice  of  proposed 
iltuleflsaking  is  not  required  for  this 
technical  amendment  under  5  U.9.C  653 
or  any  other  law,  a  regulatory  flexilrility 
analysis  is  not  required  under  the 
Rsgidatory  Flexibility  Act 

This  rule  does  not  impose  any  new 
collection  ot  information  requirement  iof 
purposes  of  the  Paperwork  Redactfoat 
Act 

The  Under  Secretary,  NOAA. 
determined  that  this  rule  does  not 


directly  effect  the  coastal  zone  of  any 
State  widi  an  approved  coastal  zone 
management  program. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparatitHi  of  a  federalism 
assessment  under  Executive  Order 
12612. 

Usiaf  Subjects  in  50  CFR  Chs.  n  and  VI 

Fisheries. 

Dated:  June  17, 1968. 
JSBMfl  B.  Doogias,  Jr.. 

Dtputy  Aaaiatant  Adminiatrator  For 
Fliherie*,  National  Marine  Fhheriea  Service. 

For  the  reasons  set  forth  above,  50 
CFR  Parts  204,  280. 285, 296. 602. 611. 
919, 621,  and  630  through  685  are 
ameiuled,  and  a  new  Part  620  is  added, 
aa  follows: 

PART  204-(AMENDEO] 

1.  The  authority  citation  for  Part  204 
oontinues  to  read  as  follows: 

AndMcity:  PaperwJDik  Reduction  Act  of 

neo,  44  U.S.C  asoi-sszo,  (1982). 
f  104.1    [Amended] 

2.  In  §  304.1(b).  in  the  table,  the  linies 
beginning  "8  256.4".  "§  25&11". 

"§  258.4".  "1 258,22",  and  "|  258.33"  are 

removed:  and  the  reference  to 

"i  63&4(h)"  is  revised  to  read  "§  638.7". 

MRTa80-(AMENDED] 

3.  The  authority  citation  for  Part  280 
continues  to  read  as  follows: 

Authority:  Sec.  8, 64  Stat  778,  as  amended: 
1iU.&C655. 


§  atOJd  [Hemoved] . 

4.  Section  280.2  is  removed.  Section 
280.1  is  redesignated  §  280.2.  A  new 
i  28ai  is  added,  to  read  as  follows: 


1 380.1 

The  regulations  in  this  part  implement 
die  Commission's  recommendations  for 
the  conservation  of  yellowfin  tuna  so  far 
as  they  affect  vessels  and  persons 
subject  to  the  jurisdiction  of  the  United 
States. 

1380.2  [Amendsdl 

5.  In  newly  redesignated  i  28012,  the 
definitions  for  Act  and  Convention  ate 
senoved;  and  in  the  definition  for 
Arborized  off icer,  in  paragraph  (b),  the 
words  "certified  enforcement  or"  are 
removed. 


f3MLl7   {Redesignated  ae§280J] 

6.  Ibe  section  headings  "\%  280.3- 
280.16  [Reserved]"  and  "S  280.19-280.20 
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(Reaarvedr  ^re  lenKwed;  and  S  280.17  is 
redetignated  S  280.3. 

PAIIT28S-4illlENDEO] 

7.  Tba  aatMuily  citation  for  tart  2B6 
continaes  toj^aad  as  foHows: 

Auftorily:  l|^  US.C  971  at  «e9L 

S2S&1  l/taa^UMl] 

.in 


8.biS 

Authorized 

words  *^[ 

capitalized 

Regional  Dh 

word  "MassUcfausetts' 

"MA". 


die  definition  for 
Ucer,  in  paragraph  (b).  the 
'  Agent"  are  not 
the  definition  for 
T,  in  paragraph  (b).  Ae 
is  raviMd'to  read 


I'ini 


0.  In  §  285,4.  the  section  heading  ia 
revised;  in  paragraph  (bj.  the  word 
"Agents"  is  nbt  capitalized  and  die 
word  "the"  U  removed  before  "NMFS": 
paragraph  (d](2)  is  revised:  in  paragraph 
(d)(3),  a  final  ^tence  is  added:  in 
paragraph  (dl4}.  the  phrase  "Failure  of 
a  vessel's^qi^tor  to  stop  his  vessel"  is 
revised:  footnote  1  is  removed  from 
paragraph  (On);  andjparagraph  (f)(4)  is 
removed,  to  k?ad  as  fdloai'sr 


§2884    Fi 


%■*.-'* 


'adMetioiK 


(2)  Vlff-f » I  radiotelephone  is  die 
preferred  nu  fuxl  of  communicating 
;betwe«i  ves  gels.  If  die  size  of  the  vessri 
and  Aewindi  sea.  and  visibility  . 
conditions  aw)w,  a  loudhailer  may  be 
used  instaadl  ^  the  radio.- Hand  signals, 
-placards,  hi^  frequency  radiotdephtme. 
or  voice  may  be  empii^ed  by  an. 
authorized  oifficer,  and  message  blocks 
may  be  dropped  from  an  aircraft 

(3)*  *  *midieIntemad(»ial6)deof 
Signals.  "L"  |^  — . .)  >  means  "you  should 
stop  your  veMel  instantly." 

(4)  Failure!  af  a  vessel's  operator 
prompdy  to  »op  die  vessel  *  *  * 
•      •:     -1   •      • 

§285.20   (An^iMtod) 

10.  In  §  28ij2a  in  paragraph  (a)(4).  die 
first  0Qcurrei(%  of  the  word  "data"  is 
revised  to  read  "date":  and  in  paragraph 
(bM3).  the  wards  "Any  vessels"  are 
revised  to  re^  "A  vesseP. 

9285.28    (AsjiMM). 

11.  In  §  285i28.  in  paragraph  (h),  the 
word  "the"  before  "NMFS"  is  removed: 
in  paragraph  |l),  the  words  "shall  void" 
are  revised  x\i  read  "voids".  ^ 

{285.52    (AnUndadl  ^ 

12.  In  1 28552.  the  word  "shall"  is 
revised  to  re^  "must". 


{285.53    [AniMdad] 

13.  In  S  285.53,  in  paragraphs  (a) 
intradadeiy  text  and  (aK2).  the  word 
"shair  is  ravlaed  to  read  'inast";  and  in 
paragraph  (b),.ilia  words  "shaU  have" 
are  revtoed  to  read  "has". 

{28SJ4  lAHMndad] 

14,  Id  i28&S4.  in  paragraph  (a),  die 
word  *^riiair  is  revised  to  read  *i»»t''; 
inpanpaph  9i\,0  wads  "abatt  be 


■  Period  (.)  hmMm  a  thort  Hath  of  light:  dash  (— ) 
meana  a  long  flasji  of  light. 


stibfeel^Bi^'^ 
raviaad  lartMl '^Bie  saiiiaGt"  and.nBay 
be  removed".  laspsctivaliKaiid  the 
Wpn^  "die  National  Marine  Fisheries 
Service**  are  revised  to  read 'YIMFS":  in 
paragraph  (c),  die  words  "shall  notify" 
and  "^aH  iadode"  are  revised  to  read 
"must  notify**  and  "must  inchide". 
respectively;  and  in  paragraph  (d).  the 
words  "shall  be"  are  revised  to  read 
"is". 

{aiSJS   [AmemM] 

15.  In  S  285.83.  in  paragraph  (a) 
introdactoiy  tcpct.  thie  words  "shall  cause 
to  be  nuide"  are  revised  to  read  "will 
make'^  paragraph  (a)(3).  the  word 
"shall"  is  revised  to  read  "will":  in 
paragraphi[b).  the  words  "shall  have" 
and  "shall  contain"  are  revised  to  read 
"has"  and  "must  cootahf^  respectively; 
and  in  paiagrairfi  (c).  thawords 
"prompdy  sbaU  eaakiaMir.  "shall 
cbnsidei^.  "shaUaitlsr.  aad  "shaU  be" 
are  revised  to  read  *Vill  frompttv 
oondact  an**.  "win.ceMidai^,  "exists", 
and  "win  be*?,  raspectivdy. 

1285.84   (Aiaended] 

16.  In  S  285.84.  the  references  to 

S  285.33"  and  "8  285.35"  are  revised  to 
read  "S  285.83"  and  "i  285.35". 
respectively;  the  words  "pursuant  to  the 
provisions  of*  are  revised  to  read 
"under";  and  die  words  "shall  be 
determined",  "shall  plublish".  "shall  be 
denied",  "shall  be  established",  "shall 
not  be",  and  "shall  be  required"  are 
revised  to  read  "is  determined",  "will 
publish",  "will  be  denied",  "is 
established",  "will  not  be*',  and  "will  be 
required",  respectively. 

{28545   (Amended] 

17.  In  {  28545,  in  paragraph  (a) 
introductory  text,  the  references  to 

"S  285.33"  and  "|  285.34"  are  revised  to 
read  "S  285.83"  and  "S  28544". 
respectively,  and  the  words  "shall  be 
deemed  to  be"  are  revised  to  read  "is". 

{28548    [Amandad] 

18.  In  (  28548,  the  references  to 
"28544"  are  revised  to  read  {  "28544" 
and  the  word  "shall",  wherever  it 
appears,  is  revised  to  read  ''will". 


{28&1fS   lAiMiisdl 

19.  In  8  285.103,  in  paragraph  (a),  die 
words  "shall  be  reported",  "shall  be 
entided".  "shall  siga".  "shall  note",  aad 
"shall  be  given"  are  revised  to  read 
"must  be  reported",  "is  entided".  "must 
sign".  "wiU  note",  and  "will  be  given". 
respectively;  and  in  paragraph  (b).  the 
word  "shall"  is  revised  to  read  "must". 


{{28S4. 88848  and  28841    lAiasiiilsiH 

20.  In  addition  to  the  ameiidments  set 
forth  above,  the  word  "die"  before 
"I«A4FS"  la  removed  hi  the  foHowing 
places: 

8  285.5(c): 

8  285.29  (a),  (b).  and  (c):  and 

8  28541(a)(22): 

PART  29«-[AIIENDED] 

21.  The  audiority  citation  for  Part  296 
continues  to  read  as  follows: 

Authority:  Pub.  L  97-212  (43  U.S.C  1841  et 
aeq.) 

{2884  lAmendad) 

22.  In  8  2964.  in  paragraph  (aM2).  in 
the  addresses,  the  State  names 
"Massachusetts".  "Florida". 
"CaUfomia".  and  "Alaska"  are  revised 
to  read  "MA".  "FL".  "CA".  and  "AK**. 
respectivdy.  and  the  address  and  .  .« 
telephone  number  "3300  Whitehaven 
Sti^et  NW..  Washington,  D.C  20235, 
(202)  634-4686"  are  revised  to  read  "1825 
Connecticut  Avenue  N.W..  Washington.  . 
DC  20235.  (202)  673-5424":  and  in 
paragraphs  (a)(3)  and  (c),  the  street 
address  "3300  Whitehaven  Street.  NW.", 
is  revised  to  read  "1825  Connecticut 
Avenue,  NW.". 

PART  602— [AMENDED] 

23.  The  authority  citation  for  Part  602 
continues  to  read  as  follows: 

Autliority:  16  U.S.C  1801  et  seq. 

24.  In  8  602.2(h).  die  line  "FCZ— 
fishery  conservation  zone."  is  removed 
and  a  new  line  is  added  in  alphabetical 
order,  to  read  as  follows: 

{602.2   Styiaguida. 

***** 

(b)**- 

***** 

EEZ — Exclusive  economic  zone. 


§§602.12. 602.13  and  Appandbi  A 
[Ametioaclj 

25.  In  addition  to  the  amendment  set 
ford)  above,  the  initials  "FCZ"  are 
removed  and  the  initials  "EEZ"  are 
added  in  their  place  in  8  602.12(c)(1):  in 
8  602.13(d)(2):  and  in  Pari  602.  Appendix 
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A  to  Subpart  B.  Standard  3.  second  -  - 
paragraph.  *-  ■ 

. L  ;  :  ,  .  I  ;  t'  ' 

PART  61 1-{ AMENDED)   ^"^   '■"" 

26.  The  authority  citation  for  Part  611 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  ets^..  16U.S.C. 
971  et  seq..  22  U.S.C.  1971  etseq..  and  16 
U.S.C.  1361  P^  se(j. 


27.  In  §  611.2.  the  deftnition  for 
Fishery  conservation  zone(FCZ)  is 
removed  and  the  definitions  for 
Exclusive  economic  zone  (EEZ)  ^nd 
Fishing,  or  to  fish  are  revised  to  read  as 
follows: 


S611.2    Definttions.  '  *    <• 

•      -■«        *        *^       *  ■ 

Exclusive  economic  zone  (EEZ)  means 
the  zone  establishedJby  Presidential 
Procianifltion  5030,  dated  March  10, 
1983,  and  is  that  area  adjacent  to  the 
United  States  which,  except  where 
modified  to.accommodate  international 
boundaries,  encompasses  all  waters 
f«)m  the  seaward  boundary  of  each  of 
the  coastal  States  to  a  line  on  which 
each  point  is  200  nautical  miles  frMti  the 
baseline  from  which  the  territorial  sea  of 
the  United  States  is  measured^ 

,  f^ishing,  or  to  fish,  means  any  activity, 
other  than  scientific  research  conducted 
by  a  scientifii9. research  vessel  which 
Involves —   ':],'.  '     •     i"       -.     ,  • 

.  ■    .:.  ...:;i-.s:..j.:.    ■ 


'(a)  The  catching,  taking,  or  harvesting 
offish;  ...--. 

{b)  The  attempted  catching,  taking,  or 
harvesting  of  fish;  , 

(c)  Any  otheractivity  which  can  ' 
reasonably  be  expected  to  resultjin  the- 
catching,  taking,  dr  harvesting  oflfish;  or 

(d)  Any  operations  at  sea  in  8ia>port 
of,  or  in  preparation  for,  any  actiyity 
described  in  paragraphs  (a),.(b).  pr  (c)  of 
this  defiFiitio.t)..  . 


Subpart  A— {AfrtMKted] 

» 

28.  In  Subpart  A,  Appendix  C.  Pigui:08 
la..  2.,  3..  and  4^  are  revised,  to  read  as 
follows: 

BIUJNG  CODE  351fr-2a-ii 


V 
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VI:* 
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Figure  la.    CO  Appendix  C:     Fishing  Areas  for  the  Northwest  Atlantic  Ocean  and 
Hake  Fisheries  for  the  purposes  of  50  CFR  611.4(c). 
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Figure  2.  to  Appendix  C:   Fishing  Areas  for  the  Atlantic  Billf ish  and  Sharks  and  Royal  Red 
Shrimp  Fisheries. 
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3.  to  Appendix  C:   Fishing  Areas  for  the  Pacific  Coast  Croundflsh  and 
he  Pacific  Billfi-h  and  Sharks  Fisheries. 
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Figure  4.    to  Appendix  C:      FishinR  Areas  for   the  Culf   of  Alaska  Groundflsh,    Ik 
Croiindf isli,   and   Snail   Fisheries. 
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{611^ 

29.  In  Sdll.20(c);-the  words 

"Manageirisnt,  F/Ml"  are  revised  to 
read  "Con^rvation  and  Management. 
F/CM"  an4ihe  street  address  "3300  ' 
Whitelwven  Street  NW."  is  revised  to 
read  "l82Si  Connecticut  Avenue  NW."s 

{•1130   t jjUwidsil 

30.  In  S  ein.SO(al.  the  map  pprtfon  of 
Figure  I,  islfeyi^wd.  to  res'd  astpltows: 

smJNe.oppEj^iOrat^  .    . 


•'•,-'k''-'!it-/  ,1* 


I.  V'i-'vf  r  -.i'l'^-.-J. 


^:y.::^ : 


■->./.   . 


T-,  /.    .- 


i'^ 


•J- 


■•  f 


■■■•••  ■•  ^  ■'■'■ 


^S..4 


.  ■ir^..-i^^■■ 


■■a    V--»  >  . 
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Figure  1.  to  §611.50: 
Trawling  Areas  of  the 
Northvest  Atlantic  Ocean 


A2' 


•    . 


39'    - 


33 


32  •     - 


36  •     - 


35 


MLUNO  COOE  3SW-2>-C 


UMI 


Fitowl  Ba^iitar  Vol  53.  No.  12S  /  Wednesday,  ftrne  28.  19e«  /  RuIct  aad  R^uUtiooa 


H6114  61  til  ti  U.  CI  tA  •11.9k  tii-io^ 
•11.12,  •ll.lfi  AppMdteMB.  C  F.  I.  J  and 
K  to  SubfMrt  yi.  {{•11.22.  ei1.S0.  •11J6Q, 
•11J1,«11jU«11.7«^««1J|^t1tJ2; 
•l1J«.«itf#jR  (AmantfM] 

31.  lit  addtnon  to  the  amendments  tet 
forth  abovej  0ie  phrases  "firiwiy 
consarvationisone**  or  "fishery 
conservatio^ixiHie  (FCZ)"  or  the  faiitiais 
"FCZ"  are  rMnoved  wh«nev«r  diey 
appear  and  ile  initiab  iBBZ^are  added 
in  their  placal  in  the  foltowing  places: 
§eilJ(eK2MJ 
S  6114(a),  mi).  (2),  (3).  (7),  (8),  and  (9), 

and(fMl);  I 
S6ll.7(a)(8^  (9). and  (23).  and  (bM2); 
S  611.8(a).  (b  i  introductoiy  text  and 

(b)(1):       T 
§  611.9(a)(2)]  (c)  introductoiy  text.  (dXl). 

and  (h): 
§,6ll.l0(e): 

§6ll.l2(c)(i)4(2).and(3): 
§  611.15(a)  al|d(b): 
Part  611,  Appendix  B  to  Subpart  A:    ' 

paragraplU  3..  4..  8m  9.,  lO.  and  12.; 
Part  611.  Apbendix  C  to  &itqpart  A:  A4.. 

B,C,D..li.andF. 
Part  611.  Ap)]|Bndix  P  to  Subpart  At^lU 
Part  611.  Apbendix  I  to  Subpart  A: 

as^f):     |i 

Part  611.  y^demdix  )  to  Subpart  At 

B.3.(f);      ij 
Part  611.^  Appendix  K  to  Subpart  A. 

B.34f); 
S611.22ffl(2 
J^U^a); 
fi6il.6d(aMlj 
ifaiJBl{a}i 
S  611.62(a); 
i6ll7ti(a)atad(j)(4)(tv); 

9  611  JQ(a);  1 

§  6li.82(a).  ( ]  )(1)  ihtrodiictory  text  (f). 

and  (h)(2):  ., 

S  611.90(a).  ( ^  and  (fKl)  and  (2);  and 
S  611.92(a). 


>u>dmicO(^).:aiMtld);, 


1 


PART  61 

S2.  The  a^hority  citation  for  Part  619 
continues  tojiead  aa  follows: 

AoHMfttyt  1 
seq. 


J.S.C.  SS2(a);  16  U.S.C  1801  et 


§$819.3 

33.  In  {61! 
Predomiitan, 
(b),thew( 
zone  (FCZ) 

removed  and^the  initials 
added  in  their  place. 


in  the  definition  for 
;  and  in  f  61914(a)(1)  and 
fishery  conservation 
ir  the  initials  "PCr*  are 
EEZ'are 


34.  Anew 
as  follows: 


620.1  PurposK 

620.2  Deft 

520.3  Rsiatifk 


fart  620  is  added,  to  read 


GENERAL  PROVISIONS 
FISHERIES 


to  other  laws. 


620.4 
620.S 
6204 
6207 
620.8 
620l8 


Permits. 

Recordke^rfng  and  reporting. 

Vessri  and  gear  identificafion. 

GeMial  proniultions. 

FadiHation  (rfenforoenent. 

PeaaMes. 

18  U.8.C  1801 0(009. 


S62ai 

llie  purpose  of  this  part  is  to  collect 
and  display  the  general  provisions 
common  to  all  domestic  fidikig 
regulations  appeaiiag  at  hrts  630 
through  688  of  this  chapter. 

S820.2    DaflniOons. 

In  addition  to  die  definitions  in  the 
Magnuson  Act.  the  toma  used  in  this 
part  and  in  Parts  630  throat  689  of  this 
chapter  have  the  fidlowing  meanii^gs: 

ilebn/n/strator  means  the 
Administi-ator  of  NO  AA  (Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere)  or  a  designee. 

Aiva  fl/oMkN/K  nieaas  any  vMsd. 
building,  vdiicle.  live  car.  pound,  jrier.  or 
dock  facility  whaiiB  fish  n||jNi  b«  feaad. 

AsaJsJonf  Acbuiustiviar  aMMtms  thft 
Assistant  AdmUiistratDriorFIiriieries. 
NOAAor^design^  i 

AaihoHz0d  officer  tae^i^, 

(a)  Any  iSommiasioned.  wammt.  or 
p^  officer  of  the  U.S.  Coast  Gaiod: 

(b)  Any  special  agent  <bf  NMFS; 

(c)  Any  officer  designated  by  the  head 
of  any  Federal  or  State  ^gtaCf  vMch 
has  entered  into  an  agfeeinait  «rilh  die 
Secretary  and  die  Ccndnaiidam  of  dw 
U.&  Coast  Guard  to  enfiirtce  the 
provisions  of  the  Magniisoii  Act:  or 

(d)  Any  U3.  Coast  Guard  personnel 
accompanying  and  actfa^g^tder  die  '■ 
direction  of  any  person  deiscaribed  hii 
paragraph  (a)  of  thia  deflnitiott. 

Catch,  take,  orAorvesMncltides,  but  is 
not  limited  to.  any  activity  which  results 
in  killing  any  fish  or  btin^ng  any  live 
fish  on  board  a  vessel. 

Dealer  means  die  person  «i^o  first 
receives  fish  by  way  of  purchase,  barter, 
or  trade.  * 

Exclusive  ecomamicxoneiBEi^  means 
the  cone  estabUahed  by  Preakiential 
Prodamation  5030,  dated  March  lOi  <.     . 
1983.  and  is  that  area  adjacent  to  the 
United  States  which,  except  where 
modified  to  accommodate  international 
boundaries,  encompasses  all  waters 
fivm  the  seaward  boundary,  of  aadi  of 
the  coastal  States  to  a  lioa  aa  whidi 
each  point  is  200  nautical  miles  firom  the 
baseline  horn  which  the  territorial  sea  of 
the  United  States  is  measured. 

Fish  means  any  finfish.  moUask, 
crustaoeank  ar  parts  thetetrf.  and  all 
other  forms  of  marine  animal  and  friant 
life  other  than  marine  mammals,  birds.    - 
and  hi^ly  migratory  speoiea  of  tuna^  - 


Fishery  resource  means  any  fish,  any 
stock  of  fish,  any  ^wdes  of  f^  and 
any  habitat  of  fob. 

Fishing,  or  to  fish,  means  any  activity, 
other  thui  scientific  research  conducted 
by  a  scientific  researdi  vessel,  which 
involves: 

(a)  The  catching,  takfaig.  or  hanrestfaig 
offish; 

(b)  The  attempted  catchhig.  taking,  or 
harvesting  of  fish; 

(c)  Any  eAer  activity  ivhich  can 
reasonably  be  eiqiected  to  result  in  die 
catching,  taldng.  or  harvesting  of  fish;  or 

(d)  Any  operations  at  sea  in  suppiort 
of.  or  inprqmratkin  for.  aniy  activity 
describad  in  paregraj^  (a),  (b).  or  (c)  of 
this  dafinitkm. 

Pishing  vessel  means  any  vessel,  boat, 
ship.  Or  otfier  craft  which  is  used  for, 
equippied  to  be-ased  for,  or  of  a  type 
whidi  is  nonnally  used  for 

(a)  Fishing;  or 

(b)  Aiding  or  assisting  one  or  more 
vessels  at  sea  in  die  performance  lof  any 
activityrdatfaig  to  fishing,  inchlding.  but 
not  )iii^8d '1e,  iffeparation.  ;8u}iply, 
stbrage.  refrigeration,  tranqxirtation,  or 
processtaig. 

Magnuson  Act  means  the  Magnuson 
Fishery  Conservedon  and  Management 
Act,  16  U.S.C  1801  et  8eg„as  amended. 

NMFS-meaas  the  ffetionat  Moriiw 
Fisheries  Service,  NOAA 

NOAA  means  the  Natibluil  Oc8aiUc 
and  AtmosfAeric  Administration.  U.S. 
Department  of  Commerce.         '   .,  ' 

O^c/o/numfter means  die   '  ^"'■'''  "''" 
docamenta^on  iftrinber  issued  by  the 
US.  Coast  Guard  or  die  certificate 
number  issued  by  a  State  or  by  the  US. 
'  Coiast'Giiard  for  an  undocumented 
vessel.    ■ 

Operator,  with  respect  to  any  vessel, 
means  the  master  or  other  individual  on  ' 
board  and  in  charge  of  that  vessel. 

Owner,  with  respect  to  any  vessel, 
means: 

(a)  Any  person  who  owns  that  vessel 
in  whole  w  in  part; 

(b)  Any  charterer  of  the  vessel, 
whedier  bareboat,  time,  or  voyage; 

(c)  Any  person  who  acts  in  the 
capactty  ol  a  charterer  indudiiv  but  not 
limited  to  parties  to  a  management 
agreement  operating  agreement  or  any 
similar  agreement  ^t  bcwtows  control 
over  the  destination,  function,  or 
operation  of  the  vessel:  or 

(d)  Any  agent  designated  as  sadi  l>y  a 
person  described  in  para^-a]^  (a),  (b). 
or  (c)  of  this  definition. 

Person  means  any  individual  (whether 
or  not  a  dtiaea  or  national  ai  the  United 

~  States),  corporation,  partnershipt 
assodatian,  or  other  entity  (w4iether  or  '^ 
not.oiguuaed  or  existing  idtder  the  laws  . 

■of  any  State),  and  any  Federal.  State. 
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local,  or  foreign  government  or  any 
entity  of  any  such  government 

Retain,  retain  aboard,  or  retain  on  . 
board  means  to  fail  to  return  fish  to  the 
sea  after  a  reasonable  opportunity  to .  > ;  ^ 
sort  the  catch. 

Secretary  means  the  Secretary  o(  :  .•:;•; 
Commerce,  or  a  designee. 

State  means  each  of  the  several 
States,  the  District  of  Cotumbie.  the . 
Commonwealth  of  Puerto  Rico, 
American  Samoa,  the  Virgin  Islands, 
Guam,  and  any  other  Commonwealth; 
territory,  or  possession  of  the  United 
States. 

C/.S,/rsApnN»sso/s.mean8  facilities  . 
located  within  the  United  States  for,  and 
vessels  of  the  United  States  used  or 
equipped  for,  the  processing  of  Tisb  for 
commercial  use  or  consumption. 

U.S.-harvested  fish  means  fish  caught 
taken  or  harvested  by  vessels  of  the 
United  States  within  any  fishery 
regulated  under  the  Magnuson  Act 

Vessel  of  the  United  States  means: 

(a)  Any  vessel  documented  under 
Chapter  121  of  Title  46,  United  States 
Code: 

(b)  Any  vessel  numbered  under 
Chapter  123  of  Tide  46.  United  States 
Code,  and  measuring  less  than  5  net 
tons: 

(c)  Any  vessel  numbered  under 

.  Chapter  123  of  Tide  46,  United  States 
Code,  and  used  exclusively  for  pleasure: 
and 

fd)  Any  vessel  not  equipped  with 
propulsion  machinery  of  any  kind  and 
used  exclusively  for  pleasure. 

S62(L3    IMMion  to  ottMr  taws. 

(a)  General.  Persons  affected  by  these 
regulations  should  be  aware  diat  other 
Federal  and  State  statutes  and 
regulations  may  apply  to  their  activities. 
Vessel  operators  may  wish  to  refer  to 
U.S.  Coast  Guard  regulations  at  U.S.C. 
Titles  33 — Navigation  and  Navigable 
Waters  and  46— Shipping,  to  15  CFR 
Part  904  Subpart  I>— Permit  Sanctions 
and  Denials,  and  to  U.8.C.  Title  43— 
Public  Lands  (in  regard  to  marine 
sanctuaries). 

[h]  State  responsibilities.  Certain      >"^^ 
responsibilities  relating  to  data 
collection  and  enforcement  may  be         t 
performed  by  authorized  State         ^.   ■  > 
personnel  under  a  State/Federal 
agreement  for  data  collection  and  a 
tripartite  agreement  among  the  State, 
the  U.S.  Coast  Guard,  and  the  Secretary 
for  enforcement 

(c)  Submarine  cables:  Fishing  vessel 
operators  must  exercise  due  care  in  the 
conduct  of  fishing  activities  near 
submarine  cables.  Damege  to  the 
submarine  cables  resulting  from 
intentional  acts  or  from  the  failure  to 
exercise  due  care  in  the  conduct  of 


fishing  operatioos  subjects  the  fishing 
vessel  operator  to  the  criminalpenalties 
-iKescribed  by  the  Submarine  Cable  Act  . 
147  U.S.C  21)  wiiich  implemenU  the 
International  C^vention  for  the. 
;  |¥otecion  of  Submarine  Cables.  Fishing 
,:  yiessel  operators  abo  riiould  be  aware 
that  the 'Submarine  CaUe  Act  prohibits 
fishing  operatt(ms  at  a  distance  of  less 
than  one  nautical  mile  from  a  vessel 
engaged  in  laying  or  repairing  a 
submarine  cable:  or  at  a  distance  of  less 
than  one-quarter  nautical  mile  from. a 
buoy  or  btioys  intended  to  mark  the  - 
position  of  a  cable  when  being  laid  or 
«vhen  out  of  order  or  broken. 

(d)  AfoTMie  majnflTo/ft  Regulations 
governing  permits  and  certificates  of 
inclusion  for  the  taking  of  marine 
mammals  are  set  forth  at  Part  216  of  this 
UUe. 

(e)  Halibut  fishing.  Fishing  for  halibut 
is  governed  by  regulations  of  the 
Ititemational  Pacific  Halibut 
Commission  set  forth  at  Part  301  of  tiifo 
title. 

(f)  Marine  sanctuaries.  All  fishing 
activity,  regardless  of  species  sought  is 
prohibited  under  15  CFR  Part  924  In  die 
U.S.S.  Monitor  Marine  Sanctuary,  whidi 
Is  located  approximately  15  milas 
southwest  of  Cape  Hatteras  off  the  coast 
of  North  Carolina. 


§620.4 

Regulations  pertaining  to  permits 
required  for  certain  fisheries  are  set 
forth  in  the  parts  governing  those 
fisheries. 


S620J 

Regulations  pertaining  to  records  and 
reports  required  for  certain  fisheries  are 
set  forth  in  the  parts  governing  those 
fisheries. 


§620.6   Vaesslandi 

Regulations  pertaining  to  special 
vessel  and  gear  mariiings  required  for 
certain  fisheries  are  set  forth  ih'  the  parts 
governing  those  fisheries. 

%  620l7   Qsnecal  prowbHionSi 
-   It  is  unlawful  for  any  fierson  to  do  any' 
of  the  following: 

'  (a)  Possess,  have  custody  or  control  - 
of.  ship,  transport  offer  for  sale,  sell,   - 
purchase,  land,  import  or  export,  any 
fish  or  parts  thereof  taken  or  retained  in 
violation  of  theMagnuson  Act  or  any 
regulation  or  permit  issued  under  the 
Magnuson  Act' 

(b)  Transfer  or  attempt-to  transfer, 
directly  or  indirectly,  any  U.S.-harvested 
fish  to  any  foreign  fishing  vessel,  while 
such  vessel  is  in  the  EEZ.  unless  the 
foreign  fishing  vessel  has  been  issued  a 
permit  under  section  204  of  the 
Magnuson  Act  which  authorizes  the 


receipt  by  such  vessel  of  U.S.-harvested 
fish. 

(c)  Feitio  com(^  immediately  with 
enforcement  and  boarding  procedures . 
specified  in  (  620.8  of  this  part  ■ 

(d)  Rehise  to  allow  an  authorized 
officer  to  board  a  fishing  vessel  or:  to 
enter  areas  of  cestody  for  pusposes  of 
conducting  any  saatch,  inspection,  or 
seizure  in  connection  ivith  the         7 
enforcement  of  the  Magnason  Act  /, . 

(e)  Dispose  of  fish  or  parts  therenf  or 
odier  matter  in  apy  manner,  after  any 
communication  ot  signal  froni  an  . . 
authorized  officer,  or  after  ihe  approach  ~ 
by  an  authorized  officer  or  an,^     :".'".'' 
enforcement  vessel.  .  •' '        ';"  • 

(f)  Forcibly  assault,  resist  oppbsei 
impede,  intimidate,  threaten,  or  interfere 
with  any  authorized  officer  in  the  ■-■ 
conduct  of  any  search,  inspection,  or    >- 
seizure  in  connection  with  enfopcement 
c^  the  MagnusonAct 

ig)  Interfere  with,  delay,  or  preveiit  by  . 
any  means,  the  apprehension  of  another 
person,  knowinglhat  such  person  has  ■'. 
committed  any  act  prohibited  by  the    •<  .<- 
Magnuson  Act 

(h)  Resist  a  lawful  arrest  for  any':act 
prohibited  under  the  Magnason  Act 

S  vxujs    racmapon  ot  eniai«aiiMnb. 

(a)  General.  The  operator  of.  or  any 
other  person  aboard,  any  fishing^vessel 
Sttb|ect  to  Parts  630  throu^  699of  Ms  ' 
chapter  n^ust  immediately  contpiy  %ntfa>  . 
instructions  and  signals  issued  by  an 
authorized  officer  to  stop  the  vessel  and 
with  instructions  to  facilitate  safe 
boarding  and  inspection  of  the  vessel, 
its  gear,  equipment  fishing  record 
(where  applicable),  and  catch  for 
purposes  of  enforcing  die  Magnuson  Act 
and  this  chapter. 

(b)  Communications.  (1)  Upon  being  , 
approached  by  a  U-S.  Coast  Guard 
vessel  or  aircraft  or  other  vessel  or; ' 
aircraft  with  an  authorized  officer 
aboard,  the  operator  of  a  fishing  vessel 
must  be  alert  for  communications 
conveying  enforcement  instructions. 

izyVHF-FM  radiotelephone  is  the 
preferred  inediod  for  communicating 
■between  vessels.  If  the  size  of  the  vessel 
and  the  vvind,  sea,  and  visibility 
conditions  allow,  a  loudhailer  may  be 
used  instead  of  the  radio.  Hand  signals, 
placards,  high  frequency  radiotelephone, 
or  voice  may  be  employed  by  an 
authorized  officer,  and  message  blocks 
may  be  dropped  from  an  aircraft 

(3)  If  ether  communications  are  not' 
practicable,  visual  signals  may  be 
transmitted  by  flashing  light  directed  at 
the  vessel  signaled.  Coast  Guard  units 
tvill  normally  use  the  flashing  light 
signal  "L"  as  the  signal  to  stop.  In  the 
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coMtttntet 

offisnseof 

authorised 

(5)  The 
not 

enforce) 
obtain 
radiotel 


Internationji^  Code  of  Signala,  rV  (^)> 
meaaa  "yoi^  jilimild  stop  jrour  veead  . . 
blatantly."  1 1 

(4)  Faihirlil  of  «  veaasTa  operator 
promptly  td  atop  the  veaael  wdmi 
directed  to  do  80 1^  an  aodiorized 
officer  uaitiMloiidhailer,  tadiotelephoDe, 
flaahfng  Ugfi^  aigM»or  othtf  raeana 

/^As  evidence  of  ttie 
to  peitnit  en 
tobbard. 
tor  of  a  vessel  who  does 
a  signalfrnn  an 

and'who  is  onable  to 
ttoo  by  loodh^ler  or 
ntiBt  consider  the  signal 
tobeaconiiitiandtostoptiMiMssel     - 
instantly.    ' .  . 

(c)  Boardhg.  The  operator  of  a  vessel 
directed  to^up  must 

(1)  GimM  Channel  16»  VHP-PM.  if  so 
equpped;    ' 

(2)-Stop  inHnediately  and  lay-to  or 
maneuver  ^  such  a  way  aa  to  aiow  the 
authorized  dEficer  and  his  party  to  coBM 
aboard;      T 

(3)  Exc^jfor  those  vessels  idtho 
freeboard  0  fi  four  fset  or  kss.  provide  a 
safe  ladder  If  aeeded.  for  die«Bdnriied 
officer  and  llisptfty  to  ooDM  aboard; 

(4)  When  ^eosssaiy  to  {adUtate  the 
boarding  01  Hmb  re^aeated  by  aa 
authorized  iJEfioerorobaervar.  provide  a 
mamope  M  Safety  line,  and  iUamination 
for  the  l^ddor;  and 

(5)  Teke  Ijich  odier  actions  aa 
necessary  toMisore  the  safety  of  the 
aijpiorized  qfficer  ^nd  Ihe  boarding 
party.        M 

(d)  5«iiak  The  following  signals, 
extractml  %m  the  International  Code  of 
Signals,  malm  be  sent  by  flashing  U^  by 
an  (oiforo^itent  unit  when  conditioBs  do 
not  allow  ofi|amunications  by  loudhailcr 
or  radiotelephone.  lCnowle<i^  of  theSe  • 
signala  by  i^issel  (q>eratois  is  not 

.  required.  HMvewer^  knowledge  of  these 
sisals  andlsnnropriate  action  by  a 
vessel  opeiuor  may  predttde  the 
necessi^  of  )Mnding  the  signal  I"  and 
the  neoessii|  for  die  vessel  to  stop 
instantly,    m 

(1)  "AA-  jiiepeated  (.-%—)  Is  die  caU  to 
an  unknown  station.  The  operator  of  the 
signaliBd  v^id  should  respond  by 
identifying  qie  vessel  by  radiotelephone 

«^r  by  iUuminating  the  vessel's 
identificatiM. 

— )  means- ^rou  should  proceed  at  slow 
speed,  a  bo«  b  coming  to  you."  This 
signal  is  normaUy  employed  when 
coiididons  wow  an  enforcement 
boarding  wlmout  the  necessity  of  the 
vessel  beingiboarded  coiping  to  a 
complete  s^p,  or.  in  some  cases. 


•hortlladi  of  nilil:  daili  (— ) 


4mw 


maana  •  tang  94th  of  Hgbt 


witboatretdeval  of  Ashiag  gear  whi^ 
may  be  h)  the  water.  .•;,■• 

(3)  "SQ3"  (... .— ... — .)  means 

"you  should  stop  or  heave  to;  I  am  going 
to  bond  yoo." 


9820.» 

Any  person  committiqg  or  fishing 
vessel  used  fai  dn  commission  of  a 
violation  of  the  Magnusoa  Aqf  or  any 
reguladon  issued  under  the  Magnuson 
Ad.  is  subject  to  the  dvil  and  criminal 
penalty  provisions  and  dvfll  iorfeitve 
provisions  of  theMagnus(m  Ad.  to  Part 
621  of  diis  chapter,  to  15  CFR  Part  904 
(Qvil  Procedures),,  and  to  o%er 
applicable  law.        ... 

PAfrf621^AMEIIDEOK.         ' 

35.  The  audiority  dtation  ftfr  Part  e» 
continues  to  read  as  foUowK 

Authority:  IS  U.&&  )a01-lBa2. 

Htt1.i  and  6X1.2  lAmaMMl 

36.  In  f  621.1  (a),  (b).  «Bd  (c);  andin 
1 621.2(a)  intro(faidoiy  text  and  (a)(4). 
(b).  and  (c).  die  word  "Magnuson"  is 
added  befora  "Ad". 

37.  Section  621 J  is  revised,  to  read  as 
follows: 


1621 J 

Tenns  used  in  dds  part  lieve  the     - 
meanings  prescribed  in  section  3  (tf  die 
Magnuson  Ad  and  as  ^^et  forth  hi  |  tlteo.2 
ofdiisdiapter. 

PARTS  630,  tM,  640b  Ml,  642,  €46^ 
640, 040,  «96b  iOI,  002, 680, 664, 6S5, 

657. 600,001.  002;  003;  000^  072. 074, 
OTMg},  y  001,  OOP,  AMP  OOP— 

38.  The  authority  dtation  for  Parts  630 
thro«gtr665  continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  etaeq. 

39.  In  S§  630.2, 638Z  640^  641J^' 
645.2.646.2,648.2,680.2.651.2.662.2. 
653X664.2. 665X  667X  686X  661.3. 
662X  663X  660X  672X  674X  67SX 
676X  680X  681X  683X  and  68!U.  die 
definitions  fat  Act,  Administrator,  Area 
(or  Areas)  of  Custody,  Assistaia 
Adaunistrotta;  AutitoriEed  Officer, 
Catdi,  take,  or  luuvest.  Dealer.   , 
Ekciasive  econoau'c  toae  ^SZ),  Fish, 
Fisliety  consmvati<m  Moae  (P(Z), 
Fisliing,  Fitting  Vessel,  Magnuson  Act, 
NMFS,NOAA.  Official  number. 
Operator,  Osmv,  Person,  Secretaryi 
Siate,  US.  fish  processors,  US.- 
harvested  fish,  and  Vessel^ the  United 
States,  whersver  diey  appear,  are 
moved.  The  iatrodttdory  text  of  each 
section  is  revised,  and  in  1 661.3  is 
added,  to  read  as  follows: 


8  630i^|60l«f64U.  I641J;  1642.2, 
1 64&2. 1 6412,  f  64a2.  f  6601^  f  6SU; 
1 6523.  {  66&2,  f  684Jt.  1 6652.  f  667.2. 
S  66&2. 1  «1  J.  i  66641 1 46UM  616(2; 
S672«  f074Xlf7U^i6IOJ;  1666.2; 


la  addition  to  die  definitions  io  die 
Magnuson  Ad  and  hi  1 620.2  of  this 
chapta*,  die  terms  used  in  this-part  have 
the  followiaig  meanings: 

•       '*    ■■•;'■■•'■.,'• 

4a  Sedkms  6305. 641.8. 646.3. 649J. 
650.3. 6S2J,  and  66S.3  are  revised  to 
read  as  follows: 

S  630J.  86414,  f  646J;  164612;  1 686J, 
86524.andf  6l6i6  <  llaMlnn4a«Miarlawa. 

Th«  relation  of  this  part  to  odMT  laws 
is  set  forth  in  1 620L3  of  diis  chapter. 

41.  In  If  686J  and  666.3.  para^vph  (c) 
is  removed  and  paragraph  (a)  is  revised; 
in  §  640.3,  paragraphs  (b)  and  (e)  are 
removed,  para^^ih  (a)lsredssi0Bated 
(b),  and  a  new  paragraph  (a)  is  added;  in 
SS  642.3  and  646J,  paragrai^  (b)  is 
removed,  parapa^  (c)  is  ledesignBted 
(b),  and  paragraph  (a)  is  revised:  in 
{6494,  dw fibrst  sentence  is  removed 
die  seoDiHl  sentence  is  designated  as 
paragraph  (b),  and  a  new  paragraph  (a) 
is  added;  in  {|6574,  die  section  heading 
and  para^a^  (a)  are  revised;  in  S  6804 
the  existing  text  is  dedgnated  as 
paragr^  (b),  the  word  "herein"  is 
revised  to  read  "in  this  part"*  and  a  new 
paragraph  (a)  is  added;  in  f  1 6814, 
6834,  and6654.  the  section  headfa^  Is 
revised,  the  isxisting  text  is  designated- 
as  paragraph  (b).  and  a  new  paragraph 
(a)  is  added,  to  read  as  follows: 

8  6574, 16664;  8660^  86614, 86664,  sad 

(a)  Hie  rdation  of  this  part  to  other 
lawrs  is  set  fordi  in  1 6204  of  diis  chapter 
and  paragraph  (b)  of  this  sectioa 

42.  In  8  6514,  the  section  heedhig  is 
revised;  paragraph  (b)  is  removed, 
paragra|ji  (a)  is  redesignated  (b).  and  a 
new  paragBqdi  (a)  is  added:  in  S  6634, 
paragraph  (a)  is  revised,  paragraph  (b)  is 
removed,  and  paragraphs  (c)  and  (d)  are 
redesignated  (b)  a^  (c)  re^actively;  in 
8  8544,  paragraphs  (a)  and  (b)  are 
redesignated  (b)  and  (c),  reqwcdvely.  a 
new  paramirii  (a)  is  added,  and  in 
new^y  rems^nated  paragraph  (c).  the 
second  sentence  is  remowsd;  in  88  6634 
and  6784.  paragraphs  (a)  and  (b)  are 
redesignated  (b)  and  (c).  respectively, 
and  a  new  pan^ph  (a)  is  added,  to 
read  as  foDows: 

8  6514, 8  6664^  8  6544, 8  6634;  and  8  6764 

(a)  Hie  ration  of  Ais  part  to  other 
laws  is  aet  fortfi  in  1 620J  of  ttila  cliapter 
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and  paragraphs  (b)  and  fc)  o£  iMs"" 
section. 

•       ♦        •       •       • 

43.  The  section  headings  for  SS  630.5, 
641.5. 642.5.  645^.  640.5. 960.5.  «51.5. 
652.5.653.5,655.5.658.5.661.4,663.4. 

669.5.  672.5, 674.5. 675.5. 683.4.  and  685.4. 
are  revised  to  read  "Recordkeeping  and 
reporting." 

44.  Sections  630.8.  63&6. 640.a  641.«. 
642.8. 645.8. 646.7. 649.8. 650.8. 65li, 
652.8. 653  J.  654.7. 655.8. 657.5. 658.^ 

661.6.  662.7. 663.8. 669.8. 672.&  674.a 
675.a  67a6.  680.8. 681.8. 683.7,  and  6^.6 
are  revised  to  read  as  follows: 

§  630.8.  S  OS.6. 9  640.1,  S  641  J.  S  642.8, 
§  645.6. «  646.7,  §  64M,  I  OfiOm,  $  651.1, 
§  6S2J,  S  663J.  S  6S4.7.  {  6S5J,  f  667.S, 
S  668J,  S  661.6.  S  662.7,  S  663J,  968M, 
§  672JI,  §  674J,  S  67SJ.  S  676.6. }  680.8, 
§6«1J,S  683.7.  MdS  685.6 

Fadlitalioa  of  enforcement 

See  §  620.8  of  this  chapter. 

45.  Sections  63a9. 63&7. 640.9.'^1.9. 
64Z9, 645.9. 646.8. 649.9. 650.9. 651.9. 
652.9. 653.9. 654.8.  655.9. 657.6,  656.9, 
661.7, 662.8. 663.9. 669.9. 672.9. 674.9, 
675.9. 67a7. 680.9. 681.9. 683.8.  and  685.7 
are  revised  to  read  as  follows: 

9  63ai,  §  638,7.  f  640L8,  S  641.9.  §  642.6. 
9  64SJ.  9  64«.8, 9  64M,  S  6S0A.  S  651.6, 
9  652.%  9  653.%  9  6SCI,  9  666.6, 9  657.6, 

9  666Jk  9  661.7, 9  662^  9  6631%  9  668J, 
9  672.6, 9  674.6, 9  675.6, 9  67«.7, 9  660.6, 
9  661.6, 9  663A,  and  9  665.7 


Sfie  9  620.9  of  this  chapter. 

46.  In  9  630.7.  paragraphs  (a) 
introductory  text,  (a)(5).  (7)  through  (11). 
(13)  through  (17).  and  (b)  are  removed; 
paragraphs  (a)(1)  through  (4).  (6).  and 
(12)  are  redesignated  (a)  through  (f) 
respectively,  each  semicolon  is  removed 
and  a  period  is  added  in  its  place;  and 
new  introductory  text  is  added,  to  read 
as  follows: 

9630.7    ProhlblUons. 

In  addition  to  the  general  prohibitions 
specified  in  §  62a7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 
•        •        •        *        • 

47.  In  9  63a4.  paragraph  (h)  is 
removed. 

4&  In  9  63a5.  the  introductory  text  is 
revised;  paragraphs  (d)  and  (f)  through 
(1)  are  removed;  paragraph  (3)  is 
redesignated  (d);  each  semicolon  is 
removed  and  a  period  is  added  in  its 
place:  and  in  paragraph  (a),  the 
reference  to  "9638.4"  is  revised  to  read 
"9  63&7"  as  follows: 

9638.5   PreWbHIons. 

In  addition  to  the  general  prohibitions 
specified  in  9  620.7  of  this  chapter,  it  is 


unlawful  for  eny  person  to  do  any  of  the 
following: 

49.  Section  638.7  is  redesignated 
9  63&8  and  a  new  9  638.7  is  added  to 
.read  as  follows: 

§636,7   Reoonlkeeping  and  rsporUng. 

Any  person  holding  a  permit  to  take 
prohibited  corels  for  scientific  or 
educationsfpuiposes  must  submit  an 
annual  r^iort  of  his  or  her  harvest  to  the 
Center  Director  within  30  days  following 
the  dffective  period  for  the  permit 
Specific  reporting  requirements  will  be 
provided  with  the  issued  permit. 
***** 

sa  In  9  64a7,  the  section  heading  is 
revised;  paragraphs  (a)  introductory 
text  (a)(2).  (13)  through  (18),  (21).  and  (b) 
are  removed;  paragraphs  (a)(1),  (3) 
through  (12),  (10).  (22).  (23).  and  (24)  are 
redesignated  |a)  through  (o). 
respectively;  paragraph  (a)(20)  is 
redesignated  (p);  in  newly  redesignated 
paragraphs  (a)  through  (n).  and  (p).  each 
semicolon,  and  in  newly  redesignated 
paragraph  (n)  the  word  "or"  after  the 
semicolon,  is  removed  and  a  period  is 
added  in  its  place;  and  new  introductory 
text  is  added,  to  read-as  follows: 

9646.7   PreWbMlone. 

In  addition  to  the  general  prohibitions 
specified  ip  §  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

51.  In  9  641.7,  paragraphs  (a) 
introductory  text  (a)(ll)  through  (17). 
and  (b)  are  removed;  paragraphs  (a)(1) 
through  (10)  and  (18)  are  redesignated 
(a)  through  (k),  respectively;  in  newly 
redesignated  paragraphs  (a)  through  (j) 
each  semicolon  is  removed  and  a  period 
is  added  in  its  place;  and  new 
introductory  text  is  added,  to  read  as 
follows: 

§641.7   ProWbWions. 

In  addition  to  the  general  prohibitions 
specified  in  9  620.6  of  this  chapter,  it  is 
unlawful  ior  any  person  to  do  any  of  the 
following: 

52.  In  9  642.7.  para^vphs  (a) 
introductory  text  (a)(1).  (7)  through  (12). 
(24).  and  (b)  &<«  removed:  paragraphs 
(a)(2).  through  (6).  (13).  through  (22).  and 
(25)  through  (31)  are  redesignated  (a) 
through  (v).  respectively:  paragraph 
(a)(23)  is  redesignated  (w);  in  newly 
redesignated  paragraphs  (a)  through  (u), 
and  (w),  each  semicolon,  and  in  newly 
redesignated  paragraph  (u)  the  word 
"or"  after  the  semicolon,  is  removed  and 
a  period  is  added  in  its  place;  and  new 
introductory  text  is  added,  to  read  as 
follows: 


In  addition  to  the  general  prohibitions 
specified  in  9620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  de  any  of  the 
following]  "  V 

*  *  ■      t .   .  «       t 

53.  In  §  645.7.  the  introductory  text  ii 
revised:  paragraphs  (b)  and  (i).  through 
(o)  are  removed:  paragraphs  (c)  through 
(h)  ara  redesignated  (b)  Utrough  (g). 
respectively;  each  semicolon,  is 
removed  and  a  period  is  added  in  its 
place:  and  in  newly  redesignated 
paragraph  (e).  the  initials  "PCZ"^  are 
revised  to  read  "EEZ".  as  follows: 

9645.7    ProMbMon*. 

In  addition  to  the  general  proKibitions 
specified  in  9  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

*  *       *       •       • 

54.  fat  S  646.6,  paragraphs  (a) 
introductory  text  (a)(10)  through  (16). 
and  (b)  are  removed;  paragraphs  (a)(1). 
through  (9)  and  (17)  through  (21)  are 
redesignated  (a)  through  (n). 
respectively;  newly  redesi^ated 
paragraphs  (a)  through  (m)  are  amended 
by  removing  the  last  semicolons,  and  in 
newly  redesignated  paragraphs  (m)    . 
removing  the  word  "or"  after  the 
semicolon,  and  adding  periods  in  their 
places;  and  new  introductory  text  is 
added,  to  read  as  follows: 


9646.6 

In  addition  to  the  general  prohibitions 
specified  in  9  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

55.  In  9  649.7.  paragraphs  (a)  and  (b) 
introductory  texts  are  revised; 
paragraphs  (b)  (1).  (6)  through  (9).  (11), 
(12).  and  (13)  are  removed;  paragraphs 
(b)  (2).  (3).  (5).  and  (10)  are  redesignated 
(b)  (1).  (2),  (3).  and  (5).  respectively;  in 
paragraphs  (a)  (1)  through  (7)  and  (b)(4). 
and  in  newly  redesignated  paragraphs 
(b)  (1)  through  (»)  and  (5).  the  word  'To" 
is  removed  and  the  following  word  is 
capitalized,  and  the  last  semicolons  are 
removed  and  periods  are  added  in  their 
places,  to  read  as  follows: 

9649.7   ProNbMone. 

(a)  In  addition  to  the  general 
prohibitions  specified  in  9  620.7  of  this 
chapter,  it  is  unlawfid  for  any  person 
issued  a  permit  under  9  649.4.  or  for  any 
person  fishing  in  the  EEZ,  to  do  any  of 
the  following: 
***** 

(b)  It  is  unlawful  for  any  person  to  do 
any  of  the  following:.   . 
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S649.22    (AlfWMM] 

Se.  In  §  ^.22(a)(2),  the  words 
"Ameiicani  lobster  Fishery  Management 
Wan"  are  rknoved  and  the  initials 
"FMP"  are^ded  in  their  place. 

57.  In  §  fflO.7.  the  introductory  text  is 
revised:  pajigraphs  (e).  (g)  through  (j), 
(1),  (m),  and  In)  are  removed:  paragraph 
(d)  is  redesiinated  (e):  paragraph  (f)  is 
redesignate  (d):  paragraph  (kl  is 
redesignate  (f):  in  paragraphs  (a),  (b). 
(c),  and  newy  redesignated  p^graphs 
(d).  (e).  and  (f),  the  word  "Xo"  is 
removed  aipd  the  following  word  is 
capitalized^  jand  each  semicoiopi  is  ■ 
removed  aM  a  period  is  added  in  its 
place,  as  fqllows 

§650.7 

In  additieii  to  the  general  prohibition^ 
specified  iri  fi  620.7  of  this  chapter,  it  is 
unlawful  foir  any  person  to  do  any  of  the 
following:  : , 

*        *        tl      *        * 
Sa  In  §  6^.7,  paragraph  (a) 

introductortt  text  is  revised:  paragraphs 

(b)  (6).  (7).  Ml)  through  (14).  (16).  (17), 

and  (c)  are  Removed:  pwragraphs  (b)  (8), 

(9).  and  (18)  are  redesignated  (b)  (6).  (7) 

and  (8),  respectively:  paragraphs  (b)  (10) 

and  (15)  ar^  redesignated  (b)(9)  and 

(10),  respectively:  and  in  paragraphs 

(a)(1).  (b)  (n  through  (5),  and  newly 

redesignatekl  (b)  (8),  (9).  and  (10).  the 

semibolon.  ^d  in  paragraph.  (^)(1)  the 

word  -and't  bfter  the  semicolon,  is 

removed  and  a  period  is  added  in  its 

place,  to  re^d  as  follows: 

§651.7   Prof^Uuiw. 

(a)  In  additien  -to  the  general 
proMbitionf  specified  in  i  620.7  of  this 
chapter,  it  ib  unlawful  for  any  person 
owning  ^n-  dtterating  a  vessel  issued  a 
permit  und(  i  S  651.4  to  do  any  of  the 
following:  •■"■  • 

89.  In  1 65^.7,  paragraphs  (d),  (f),  and 
to)  are  remeyed;  in  paragraph  (a) 
introductory!  text,  the  words  "No  permit 
holder  may  *  are  removed  and  the  word 
"fish"  is  capitalized:  paragraphs  (e),tg). 
(h)  introdudtpry  text,  and  (i)  throu£^  (n) 
are  redesignated  (d)  throu^  (I) 
respectively^  in  paragraphs  (b)  and  (cj 
and  newly  ^designated  paragraphs  (e), 
(f)  introducbry  text,  and  (g)  through  (i) 
and  (1),  the  vrords  "No  person  shall"  or 
"No  personMiay"  are/emoved  and  the 
following  wurd  is  capitalized;  in  newly 
redesiffnate^  paragraph  (d).  the  words 
"No  person  Engaged  *  *  *.  shail"are 
removed,  and  the  wwd  "unload"  is 
capitalized:  &i  newly  redesignated 
paragraph  (tc).  the  words  "No 


dealer 
word  "knov^F 


newly  redei%nated  paragraph  (1).  the 


may"  are  removed,  the 
ngly"  is  capitalized: In. 


word  "Magnuson"  is  added  before  the 
word  "Act":  and  new  introductoiy  text 
and  a  new  paragraph  (m)  are  added,  to 
read  as  follows: 


§652.7 

In  addition  to  the  general  prohibitions 
specified  in  i  820.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

*        •        ♦     -  «       •     .. 

(m)  Harvest  or  land  surf  claihs  in  the 
Mid-Atlantic  area  during  or  after  an 
authorized  fishiRg  period  if  surf  clams 
have  been  landed  during  that  auUtorized 
period. 

6a  In  §  653.7.  paragraphs  (a) 
introductory  text,  (a)  (6),  (9)  through  (14). 
(16).  and  (b)  are  removed:  paragraph  (c) 
(effective  through  June  28. 1988]  is 
redesignated  (o):  paragraph  (a)(20)  is 
redesignated  (a):  paragraphs  (a)  (1) 
through  (5).  (7).  and  (8).  (17).  (18).  (19). 
(21).  and  (22)  are  redesignated  (b) 
through  (m),  respectively;  para^aph 
(a)(15)  is  redesignated  (n);  in  newly 
redesignated  paragraphs  (a)  through  (1) 
and  (n)  each  semicolon  and  in  newly 
redesignated  paragraph  p)  the  Word  "or" 
after  the  semicolon,  is  removed  and  a 
period  is  added  in  its  place;  and  new 
introductory  text  is  added,  to  read  as 
follows:.  •...^•,. 


§653.7 

-'  In  addition  to  the  general  prohibitions 
specified  in  §  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 


§654.4   lAnMndedl 

61.  In  S  654.4,  in  paragraphs  (b)  (1),  (2). 
(3).  and  (c)(2)  introductory  text,  the: 
word  "shall",  wherever  it  appears,  is 
revised  to  read  "must";  and  in 
paragraph  (c)(1).  the  word  "shall"  is 
revised  to  read  "will". 

62.  In  §  654.6.  paragraphs  ta) 
introductory  text,  (a)  (1)  through  (7).  and 
(b)  ere  removed:  paragraphs  (a)  (8) 
through  (24)  are  redesijsflatcfd  (|i)  through 
(q).  respectively:  in  newly  redesignated 
paragraphs  (a)  through  (p)  the  last 
semicolons,  and  in  newly  redesiffnated  - 
paragraphs  (e)  and  (p)  the.  word  "or"  .  ' 
after  the  semicolon,  is  renioved  and 
periods  are  added  in  their  places;  in 
newly  redesignated  paragraphs  (a),  (d). 
(k).  (m).  (B),  and  (o),  the  initials  "FCZ". 
wherever  Uiey  appear,  are  revised'to 
read  "EEZ";  and  new  introductory  text 
is  added,  to  read  as  follows: 


§654J 

In  addition  to  the  general  prohibitions 
specified  in  §  620.7  of  this  chapter,  it  is 


unlawful  for  any  person  to  do  any  of  the 
following: 


§664J0  IAhmmM] 

63.  In  1 664.2a  in  paragraphs  (a),  fc). 
and(d).  the  world  "shall"  is  revised  to 
read  "may". 


§654.22   [AiMnttMtl 

64.  In  1 664.^  in  paragraphs  (a), 
introductory  text  and  (a)(4),  the-iiHL__, 
"FCZ"  are  revised  to  read  "EEZ":  and  in 
par^niph  (aK2).  the  works  "Florida 
Marine  Fisneiies  Commission"  are 
removed  aitt)  the  initials  "FMFC  are 
addedin  their  place. 

§664.22  lAwiidadl 

65.  In  f  654.23.  in  paragraph  (a),  the 
word  "and"  is  removed  wherever  it 
appeara  after  the  word  "latitude",  and  a 
comma  is  added  in  its  place,  and  the 
word  "point"  is  added  before  the  point 
designator  "E"  in  the  phrase  "expending 
from  E  to  point  F';  and  in  paragraphs 
(a).  (b)(l)(i)  and  (ii).  and  (3).  the  initials 
"FCZ"  are  revised  to  read  "EEZ". 

§664.24    (AmMMMl      . 

6a  In  §654.24.  in  paragraph  (a)      /    - 
introductory  text,  (aHl).  (3),  (8)(i)(B).  and 
(b).  the  initials  "FCZ"  are  revised  to 
read"EEZ":  and  in  paragraph  (a)(2),  the 
words  "Florida  Marine  Fisheries 
Commission"  and  die  parentheses 
surrounding  "FMFC"  are  removed. 

67.  Section  655.3  is  revised  to  read  as 
follows: 

S656.3    nslatluii  lu  ullii  !■■■_ 

.  (a)  The  relation  of  this  pari  to  other 
laws  is  set  forth  in  §62a3  of  tfiis  chapter 
and  paragraph  (b)  of  this  section. 

(b)  Vessels  fldiing  within  the    . 
regulated  mesh  area  defined  at  §651.20 
of  this  di'apter  with  cod  end  mesh  size 
of  less  than  5.5  inches  must  apply  to  fish, 
under  the  exempted  fishery  program  as  . 
set  forth  in  f  651.22  of  this  chapter. 

6a  In  S  655.7.' the  section  heading  is 
revised;  para^vphs  (a)  introductory 
text  (a)(2).  (3).  (4).  (6).  (7).  (9).  and  (13) 
are  moved:  parayaphs  (a)(1).  (10).  (11). 
(12).  (14).  (15).  am)  (b)  are  redesi^ated 
(a)  tlirough  (g).  respectively:  paragraphs 
(e)(5)  and  (8)  are  redesignated  (h)  and 
(i).  respectively;  in  newly  redesignated 
paragraph  (g),  the  words  "It  is  unlawful 
to"  are  removed,  and  the  wwd  "violate" 
is  capitalized:  in  newly  redesi^iated 
para^phs  (a)  through  (e)  and  (i)  each 
semicolon  is  removed  and  a  period  is 
added  in  its  place;  and  new  introductory 
text  is  added,  to  read  as  follows: 


J6S5.7 

In-addition  to  the  general  prohibitions 
specified  in  §  620.7  of  this  chapter,  it  is 
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unlawful  for  any  person  to  do  any  of  thje 
following: 

«        *        *        *        • 

69.  In  S  657.4,  paragraphs  (a) 
introductory  text  (a)(3),  (4),  (6)  through 
(9),  (11),  and  (b)  are  removed: 
paragraphs  (a)(1),  (2),  (5),  and  (10)  are 
redesignated  (a)  through  (d), 
respectively,  and  each  semicolon,  and  in 
newly  redesignated  paragraph  (d)  the 
word  "or"  after  the  semicolon,  is 
removed  and  a  period  is  added  in  its 
place:  and  new  introductory  text  is 
added,  to  read  as  followr. 


and  paragraphs  (b)  dirough  (f)  of  this 
section. 


§657.4 

In  addition  to  the  general  prohibitions 
specified  in  §620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

•       •       *       •       •       ' 

70.  In  1 6S&7,  paragraphs  (a) 
introductory  text.  (a)(l}.  (4).  (6)  through 
(10).  (12).  and  (b)  are  removed; 
paragraphs  (a)(2).  (3).  (5).  and  (11)  are 
redesignated  (a),  (b).  (c).  and  (d). 
respectively,  and  each  semicolon  is 
removed  and  a  period  is  added  in  its 
place;  and  new  introductory  text  is 
added,  to  read  as  follows: 

.{•58.7    PrtMbmoim. 

Ill  addition  to  t£e  general  prohibitions 
specified  in  {  820.7  <rf  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 


§661.1    [AmendMl] 

.    71.  In  5  661.1.  the  words  "exclusive 
economic  cone  (the  ^Z .  also  known  as 
the  3-to-200-nile  tone)"  are  removed 
and  the  initials  "EEZ"  are  added  in  their 
place,  and  the  phrase  "Magnuson 
Fishery  Conservation  and  Management 
Act  18  U.S.C.  1801  et  se^."  is  revised  to 
read  "Magnuson  Act". 


§§661.2  and  661 J ^ 

§§  6613  and  661.2,  rsspecMvly] 

72.  Sections  661.2  and  661.3  are 
redesignated  f  881.3  and  S  681Z . 
respectively.  In  newly  redesignatied 
§  881.2.  in  the'  definition  for  Fishery 
management  area,  the  phrase  "exclusive 
economic  zone"  and  the  parentheses 
around  "EEZ"  are  removed.  In  newly 
redesignated  1 881.3.  paragraphs  (a) 
through  {e)  are  redesignateid  (b)  through 
(f).  respectively:  in  newly  rededgnated 
paragraph  (e).  the  reference  to  "S  881.3" 
'  is  revised  to  read  "i  661.2":  and  a  new 
paragraph  (a)  is  added,  to  read  as 
follows: 


73.  In  §  661.5.  the  section  heading  is 
revised;  paragraphs  (b)  introductory  text 
and  (b)(9)  through  (13)  are  removed: 
paragraph  (a)  is  redesignated  (b)  and  the 
third  sentence  is  removed;  paragraphs 
(bHl)  throu^  (8),  (15).  (18).  and  (20)  are 
redesignated  (a)(1)  through  (11). 
respectively;  paragraphs  (b)(14),  (16), 
(17),  and  (19)  are  redesignated  (aXlS). 
(13).  (14).  and  (12).  respectively,  and  new 
para^aph  (a)  intBoductoiy  text  is  added, 
to  read  as  follows: 

§661.5    ProWbMlons. 

(a)  In  addition  to  the  general 
prohibitions  specified  in  S  620.7  of  this 
chapter,  it  is  unlawful  for  any  person  to 
do  any  of  the  following: 
*       •       •       *       • 

.74.  Section  662.3  is  revised  to  read  as 
follows: 

aos.«    tiMBwin  n  omar  vw*. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  )n  $  820.3  of  this 
chapter. 

(b)  Any  State  law  which  pertains  to 
vessels  registered  under  the  laws  of  ttiat 
State  while  fishing  in  die  EEZ  and  which 
is  consistent  with  the  Federal 
regulations  will  continue  to  have  force 
and  effect  on  fishing  activities  « 
addressed  in  this  part. 

(c)  If  a  vessel  has  filed  with  the  State 
of  California  a  declaration  of  intent  to 
take  andiovies  for  reduction  purposes,  it 
will  be  conclusively  presumed  that  any 
fishing  for  anchovies  by  that  vessel  is 
for  reduction  purposes  unless  an 
exemption  to  the  declaration  has  been 
filed  with  the  State  of  California. 

§662.5  [Amended] 

75.  In  §  662.S.  paragraph  (c)  is 
removed. 

76.  In  S  662.6.  the  introductory  text 
and  paragraphs  (c)  through  (i)  are 
removed:  in  paragraphs  (a)  (3)  and  (b), 
the  semicokin  is  removed  and  a  period 
is  added  in  its  platie;  and  new 
introductory  text  is  added,  to  read  as 
follows: 


§662.8 

In  addition  to  the  general  prohibitions 
specified  in  1 620.7  of  this  chapter,  it  is  ' 
unlawful  for  any  person  to  do  any  of  the 
following: 


§661.3    RelatientootiMrl 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  {  820.3  of  this  chapter 


§663.4  [Amwidedl 

77.  In  S  663.4.  the  words  "National 
Marine  Fisheries  Service"  are  revised  to 
r^ad  "NMFS". 

78.  In  §  863.7.  the  section  heading  is 
revised,  the  introductory  text  and 


paragraphs  (a)  through  (e),  (g),  (k)  and 
(q)  are  remo\*ed;  paragraplu  (h),  (i),  (j). 
(1).  and  (m)  are  redesignated  (a)  through 
(e),  respectively;  paragraph  (f)  is 
redesignated  (Q;  jiaragraphs  (n),  (o),  and 
(p),  are  redesi^ated  (f).  (g),  and  (h). 
reflectively:  in  newly  redesignated 
paragraphs  (a)  throu^  (i)  the  word  'To" 
is  removed  and  the  following  word  is 
capitalized,  and  die  each  semicolon  and 
in  newly  redesignated  paragraph  (h)  the 
word  "or^  after  the  semicolon  is 
removed  and  a  period  is  added  in  its 
place;  and  new  introductory  text  is 
added,  to  read  as  follows: 

§663.7    ProNMtiona. 

In  addition  to  the  general  prohibitions 
specified  in  S  620.7  of  this  chapter,  it  is 
tmlawful  for  any  person  to  do  any  of  the 
following: 


§669.1    [Amended] 

79.  In  §  680.1(a).  the  words  "Magnuson 
Fishery  Conservation  and  Management 
Act  as  amended"  and  the  parenthese 
are  removed:  and  in  paragraph  (b).  the 
words  "fisheiy  conservation  zone 
(FCZ)"  are  revised  to  read  "EEZ". 

80.  In  §  68a7,  paragraphs  (a) 
introductory  teirt.  (a)  (12)  through  (15), 
(17)  through  (20).  and  (b)  are  removed: 
paragraphs  (a)  (l)^dmnigh  (11)  and  (16) 
are  redesignated  (a)  throu^  (1). 
respectively,  each  semicolon  is  removed 
and  a  period  is  added  in  its  place;  in 
newly  redesignated  paragraphs  (a),  (c), 
and  (e)  tiuough  (k),  die  initials  "FCZ" 
are  revised  to  read  "EEZ";  and  new 
introductory  text  is  added,  to  read  as 
follows: 

§669.7    ProWbWona. 

In  addition  to  the  general  prohibitions 
specified  in  5  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
foUoiving: 

81.  In  1 872.3.  paragraphs  (b)  and  (c) 
are  removed:  paragraph  (a)  is 
redesignated  (b)  ami  the  heading 
"Federal  law."  is  removed:  and  a  new 
paragraph  (a)  is,  added,  to  read  as 
follows: 


§672J   RaMtontoi 

(a)  The  relation  of  this  part>to  other 
laws  is  set  fwth  in  1 620J  of  this  chapter 
and  paragrai^  (b)  of  this  section. 

'  *        •        •        •        • 

82.  In  i  872.7.  the  introductory  text  is 
revised:  paragraphs  (b)  throu^  (f)  and 
(i)  are  removed;  paragraphs  (g)  and  (h) 
are  redesignated  (b)  and  (c), 
respectiv^:  and  in  paragraph  (a)  and 
newly  designated  (b)  and  tc)  each 


semicolon 
added  in 
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^  removed  and  a  period  is 
lace,  to  read  as  follows: 


iiii|p; 

S672.7    PrOWbNiont. 

In  addition  to  the  general  prohibitions 
specified  in  S  620.7  of  this  chapter,  it  is 
unlawful  fqil  any  person  to  do  any  of  the 
following: 


§C74.1    U 

83.  In  §  9  >-l(a)  the  phiaae  beginning 
with  the  w^-ds  "and  approved"  and; 
ending  witl^jthe  words  "(the  Act)"  is 
revised  to  D^d  "under  the  Magnuson 
Act":  and  1^  paragraph  (b).  the  words 
"fishery  coti$«vation  zone  (FCZ)"  are 
revised  to  fl^d  "EfeZ". 

84.  Sectipf  674.3  is  revised  to  read  as 
foUowis: 


§•743   Rdi^toottMrlalvK 

(a)  The  ration  of  this  part  to  other 
laws  is  set  iF6rth  in  S  020.3  of  this  chapter 
and  paragraphs  (b).  (c).  and  (d)  of  this 
section.        | 

(b)  For  r<  gulations  concerning  fishing 
for  groiindftih  in  the  Gulf  of  Alaska,  see 
Part  672  of  this  chapter. 

(c)  This  Part  674  does  not  apply  to 
fishing  for  salmon  by  vessels  other  than 
vessels  of  the  United  States  conducted 
under  the  N4rth  Pacific  Fisheries  Act  of 
1954. 16  y.a|C.  1021-1035.  Part  661  of 
this  chapte^  concerns  fishing  for  salmon 
seaward  of  Washington.  Oregon,  and 
California.  1 1 

(d)  This  Pirt  674  will  be  administered 
in  close  coordination  with  ADF&G's 
administration  of  the  State  of  Alaska's 
regulations  governing  the  salmon  troll 
fishery  off  Stoutheast  Alaska.  I9ecause 
no'commerpial  fishing  for  salmon  is 
perinitted  in  the  EEZ  west  of  Cape 
Suckling,  all  commercial  salmon  fishing 
west  of  Capt  Suckling  will  take  place  in 
the  territornl  sea  and  be  subject  to 
Alaska's  m^agement  authority. 

85.  In  {  6^4.7.  the  introductory  text  is 
revised;  paragraphs  (c)  through  (i)  are 
removed;  in  paragraph  (a)  introductory 
text  and  (b).  the  word  'To"  is  removed 
and  the  follbwing  word  is  capitalized,  to 
read  as  fbllnws: 


§•74.7 

In  addition  to  the  general  prohibitions 
specified  in  1 620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 


•1    [AiMndsd] 


§67S.1 

8a  In  §  6t(.l(a)(2).  the  word 
"Magnusoa^*  is  added  before  the  word 
"Act" 

87.  Sectii^  67S.3  is  revised  to  read  as 
follows: 


§•75.3   Relation  to  other  taws. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  fi  62a3  of  this  chapter 
and  paragraph  (b).  of  this  section. - 

(bj  For  regulations  concerning  the 
conservation  of  halibut,  see  the 
regulations  of  the  International  Pacific 
Halibut  Commission  at  Part  301  of  this 
title.  For  regulations  goventJogfishing 
for  groundfish  in  the  Gulf  of  Alakse.'see 
Part  672  of  this  diaptei;  4ad  for  permits 
end  certificates  of  inolusieQ  for  the     . 
taking  of  marine  mammals^  see  i  216.24 
of  diis  title. 

88.  Section  §  675.7  is  revised  to  read 
as  follows: 

§•78.7   ProNbWone. 

In  addition  to  the  general  prohibitions 
specified in.S  620.7  of  this  chepter.it  is 
unlawful  for  any  person  to  do  any  of  the 
following:  .. 

la)  Fish  for  grQundBsh  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  with  a  vessel  of  the  United  States 
which  does  not  have  abtoard  a  valid 
permit  issuefi.  under  i  675.4  of  this  part. 

(b)  Conduct  of  any  fisiiing  contrary  t(0 
any  notice  of  inseason  adjustment  ■ 
issued  under  S^5.20(^  of  this  part 

(c)  Until  January  1, 1960,  it  isunlawJut 
for  any  persoli  to  use  a  vessel  to 

Jl)  Conduct  any  fishing  contrary  to  a 
notice  issued  under  (  675.21  of  this  part; 

.  (2)  Fish  wjd)  trawl  gear  in  Area  B 
(Figqre  2)  unless  specifically  allowed  by 
the  Secretary  under  {  675.22  ^  this  part:  - 

(3)  Fish  with  trawl  gear  in  Area  B  at 
any  time  when  no  approved  data 
gaUiering  program  exists  or  after  such  a 
program  has  been  terminated;  or 

(4)  Fish  with  trawl  gear  in  Area  B 
without  complying  fully  with  an 
approved  data  gathering  prc^ara. 

80.  In  §  676.5,  the  section  heading  is 
revised,  the  introductory  text  and 
■  paragraphs  (c)  through  (i)  are  removed;, 
in  paragraphs  (a)  and  (b)  each 
semicolon  is  removed  and  a  period 
added  in  its  place:  and  new  kitroductory 
text  is  added,  to  read  as  follows: 

§67C.S    PrahlbMons. 

In  addition  to  the  general  prohibitions 
specified  in  §  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following:  « 

90.  In  i  680.7.  paragraph  (a) 
introductory  text  is  revised;  paragraphs 
(a)(6)  through  (13)  are  removed:  and  in 
paragraphs  (a)(1).  (2)(iv).  (4).  and  (5).  the 
semicolon  is  removed  and  a  period  is 
added  in  its  place,  to  read  as  follows: 

§••017    ProMbttione. 

(a)  In  addition  to  the  general 
prohibitions  specified  in  S.  620.7  of  this 


chapter,  it  is  unlawful  for  any  person  ta 
do  any  of  Hie  following: 

*      ..*■•■.  •  ^*       *•       •■ 

§•^^11"  tMwndsdl 

01.  In  §  68a21{o)(3)>  thewords ''(the 
total  allowaUe  level  of  foreign  fishing)" 
after  the  aonnym  'TALFF."  are  added. 

§••1.1   IAiMn4e<l] 

92.  te  i  OKtlO).  the  phrase  "Exclusive 
economic  zone"  and  the  parentheses 
around  "EEZ"  are  removed. 

93.  In  1 661.7.  para^vph  (a) 
introductory  UoA  is  revised;  paragraphs 
(a)(4)  and  (7)  through  (13)  are  removed; 
paragraphs  (aMJQ  and  (6)  are 
redesignated  (a)(4)  and  (5).  respectively; 
and  in  paragraidhs  (a),  (b)(2H5)>  and 
(c)(2)  and  (3)  each  semicoloiv  and  in 
paragraph  (b)(5)  and  (o)(3)  the  word  "or" 
after  the  semicolon  is  removed  and  a 
period  is  added  in  its  place,  to  read  as 
follows: 


§•81-7 

(a)  In  addition  to  the  general 
prohibitions  q>ecified  in  {  620.7  of  this 
chapter,  it  is  unlawful  for  any  person  to 
do  any  of  the  follo«ving: 

94.  In  f  683.6.  the  section  heading  and 
introductory  text  are  revised: 
paragraphs  (a)  throu^  (e).  (g),  and  (h) 
are  removed:  paragraphs  (f),  (i).  (j).  and 
(k)  are  redesignated  (d).  (b).  (a),  and  (c). 
respectively;  and  In  newly  designated 
para^aphs  (b)  and  {d)  each  semicolon  is 
roBoved  and  a  period  is  added  inits 
place,  fo  read  as  foBows: 

§6^3.^   ProWbWtons. 

bi  addition  to  the  general  prohibitions 
Specified  in  §  620.7  ol  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
foUowiog:. 

*■    ■    •»"'\   m  ■      *  « 

95.  bi  1 685.5.'  paragraphs  (a) 
Introductory  text,  (a)(1)  throu{^  (S).  (7). 
(6).  and  (b)  are  removed:  paragraphs 
(a)(6).  (9),  and  (10)  are  redesi^ated  (c). 
(a),  and  (b).  respectively:  in  newly 
designated  paragraphs  (a)  and  (c)  each 
semicolon  and  in  newly  redesignated 
paragraph  (a)  the  word  "or"  after  the 
semicolon  is  removed  and  a  period  is 
added  in  its  place:  and  new  introductory 
text  is  added,  to  read  as  follows: 


§••8.5 

In  addition  to  the  general  prohibitions 
specified  in  §  620.7  of  this  chapter,  it  is 
unlawfiil  for  any  person  to  do  any  of  the 
following: 

•       *       •       •       • 

96.  In  addition  to  the  amendments  set 
forth  above— 
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A.  The  phrases  "fishery  conservation 
zone"  or  "fishery  conservation  zone 
(FC2)"  or  "U.S.  fishery  conservation 
zone  (FCZ)"  or  the  iniUals  "FCZ". 
wherever  they  appear,  are  r«noved  and 
the  initials  "EEZ"  are  added  in  dieir 
place  in  the  following  places: 
§63ai(b): 
§  e30.4(a): 

i  630.6(a)  introductory  text; 
§63a21(aH3).(4).and(5): 
§  63&l(b): 
i  63a2.  in  the  definition  for 

Management  area; 
|63a3(b): 
§  645.1(b); ' 
§  645.2,  in  the  definition  for 

Management  area: 
§  64&6(c)(2)  and  (3); 
9  645.22(a)  introductory  text; 
§  645.2,  in  the  definition  for 

Management  area; 
§  6S5.1(ak 


§  655.2,  in  the  definition  for  foint  venture 

harvest; 
|6S5.23(a): 

S  662.2,  in  thedefinition  for  PAPA; 
§  663.1(a); 
§  663.2.  in  the  definition  for  Piaheiy 

management  area; 
§660.4; 

9  660 J(a)  and  (eK2)  and  (3); 
9660.21; 

9  668,23(8).  (b).  and  (d); 
9  660.24(bNl)  and  (2): 
9  872.2,  in  tbe  definitions  for  Regulatory 

area,  introductory  text,  and 

RegtdfHory  district,  paraprafrfw  (1) 

and  (3): 
9  674.2,  in  the  definition  for  Mangement 

area,  para^aphs  (a)  and  (b); 
9674.5: 
9  675.2,  in  the  definition  for  Bering  Sea 

and  Akotkm  Islands  management 

area,  introductory  text,  and 

oaramvplts  (a)  and  (b); 


968ai(b): 

9  68a2S  (a)  and  (b); 

9  683.2,  in  the  definition  for  Fishery 

management  area;  aoA 
9  683.5  (ani).  (2).  (3).  (4),  and  (5). 


91 6742,  «r4jn  aatf  iTU 

B.  In  9  674.2  and  9  675.2,  in  the 
definition  for  ADFand  G,  and  in 
9  674.23(a)(1)  and  (b)(2Mii)  and  (ui).  in 
die  abbreviation  "AOP  and  G",  the  two 
spaces  and  the  word  "and"  are  removed 
and  the  ampersand  "ft"  is  added  in  their 
place  to  read  "AINPftG". 

§96MLl.M1.1aiii«S3.1    (Anwndad] 

.     C  In  §  68011(a);  in  9  661.1(a);  and  in 
9  683.1(a);  the  words  "Magnuson  Fishery 
Conservation  and  Management  Act" 
and  the  parentheses  around  tbe  words 
"Magnuson  Act"  are  removed. 

[FR  Doc  88-14196  Filed  6-28-88;  8:45  am] 
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OEPARTMEIIT  OF  COMMERCE 

SOCFRPwteSS 
(Deckat  No.  aOMt-tiaS) 

Red  Drum  FMiery  of  tiM  Gulf  Of 
Mexico 

AOeicv:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Conunerce. 
actmh:  Final  rule. 


:  NOAA  issues  this  final  rule 
to  implement  Amendment  2  to  the 
Fishery  Management  Plan  for  the  Red 
Drum  Pishfeiy  of  the  Gulf  of  Mexi<» 
(FMP).This  niie  sets  the  total  allowable 
catch  (TAC)  of  red  drum  in  the  exclusive 
economiti  zone  (EEZ)  at  zero,  and  makes 
technical  corrections  to  the  speciHcation 
of  the  fishing  year  and  to  the  allowable 
catch  and  allocation  procedures.  The 
intent  of  this  rule  is  to  protect  the  red 
drum  spawning  stock  from  ove^shing. 
KH*Cllwe  date:  This  rule  is  effective 
OOtn  hours.  local  time,  June  29, 1988. 
AOOmSK  A  copy  of  Amendment  2. 
which  includes  the.  epvironniental 
assesspient  ^d  regulatoiy  impact 
review,  may  be  pbtainecf  from  William 
R.  Turner,  Southeast  Region,  National 
Marine  Fisheries  Service.  9450  Koger 
Boulevard.  St.  Petersburg.  FL  33702. 
FOR  raWtNOI  INFOMMTKM  contact: 
William  R.  Turner.  813-893-3722. 
•umqiiBiTA^  iNTOiwiATioif;  the  red 
drum  fishenr  is|  man^gfdwidfr^tbe  FNfi* 
and  its  implementing  regulations  at  50 
CFR  Part  653.  as  provided  by  the     >, .. 
Magnuson  Fisliery  Conservation  and'   : 
Management  Act  (Magnuson  Act).  This 
rule  implements  Amendment  2  to  the 
FN4P..  .. 

to  a^rdancewilh  Amendment  1  to 
the  FMP.  NMFS"  Southeast  Fisheries 
Center  prepared  an  October  1987  stock 
ussesstnent  report.  That  teport 
conclude^  that  excessively  high  , 
mortalHy  rates  en  Juvenile  red  dram 
have  renilred  in  adult  red  dtumnhdw  12 
years  of  age  being  poorly  represented  in- 
the  offshore  spawning  stock.  Stbck 
conditions  described  in  that  report, 
analysis  of  the  report,  and 
recommendations  stemming  from  it 
were  discussed  in  the  proposed  rule  to 
implement  Amendment  2  (53  FR 12790. 
April  19. 1988)  and  are  not  repeated 
here. 

Based  on  the  stock  assessment  report 
and  recommendations,  the  Secretary  of 
Commerce  (Secretary)  implemetitied  an 
emergency  interim  rule  (63  FR  244. 
January  6. 1988)  that  set  TAC  at  zero 
and  prohibited  harvest  or  possession  of 
red  drum  in  or  from  the  primary  area  of 
the  Gulf  of  Mexico  EEZ  from  January  1 
through  March  30. 1988.  At  the  Council's 


request,  the  Secretary  extended  tUs  nrie 
for  an  additional  90  days,  thnnq^Jone 
28. 1988  (53  FR  7368.  March  8.  IQBf^. 

This  rule  continues  the  zero  TAC  and 
the  harvest  and  possession  restrictions 
implemented  by  the  emergency  interim 
rule.  When  future  stock  assessments' 
indicate  that  red  dnmi  harvest  in  die 
EEZ.  or  a  portion  thereof,  may  be  safely 
resumed,  the  Council  will  amend  the 
FMP  to  change  the  TAC  and  establish^ 
allocations.  A  description  of  the-dienges 
to  the  FMP  and  the  regulations  was 
contained  in  the  proposed  rule  and  is 
not  repeated  here. 

Comments  and  Responses 


Summary  of  Comments 

Eight  letters  were  received 
commenting  on  the  proposed  rule.  The 
U.S.  Coast  Guard,  a  State  Marine 
Fisheries  Commission,  and  two 
commenters  from  the  private  sector 
supported  the  proposed  rule. 

Three  commenters  opposed  . 

Amendment  2  and  the  proposed  rule, 
while  the  Gulf  Council  objected  tp  the 
removal  of  certain  language  from  the 
existing  regulations. 

Letters  from  two  commercial  fishing 
organizations  and  a  minority  report 
signed  by  two.  Council  members 
objected  to  eliminating  commercial 
bycatch  allowances  of  red  drum  in  the 
l^Z.  Objection  to  Amendment  2  and  the 
proposed  rule  was  based  upon  concerns 
theteiiminatton  of  such  a  small  %catcb 
allowance  was  not  responsive  to 
^lesouree  eonservation.  results  in  waste 
and^shiptkm  of  legitimate  fisheiles, 
and  does  not  focus  accountability  on  the 
source  of  the  problem — overhanripst  of 
red  dnim  in  State  waters. 

TKfe  same  letters  also  asserted  that  ^e 
amendment  does  not  use  the  best 
available  scientific  information,  and  that 
the  estisMted  size  of  the  offshofe 
.   population  eyen  jkirther  reduces  the 
Xifgency  to  elimiimte  commercial         ■/:■■ 
bycetcirnlloWMbies  that  amount  roon!)r 
SOaOOb  pounds.  All  three  letters 
encouraged  some  form  of  preemptive 
action  thiit  would  either  close  State 
waters  or  require  the  adoption  ot^- 
management  programs  that  would, 
increase  juvenile  escapement  to '' 
recommended  levels. 

Response  to  Comments 

Throughout  the  process  of  managing 
the  red  drum  fishery,  the  Secretary  has 
favored  a  conservative  approach 
because  of  the  scarcity  of  information. 
Management  of  this  resource  was..  -K  ■  - 
largely  uncontemplated  until  incKased- 
consumer  demand  for  "blackened 
redfish"  triggered  an  upsurge  in 
commercialharvest  Within  a  short  time. 


led  dnun  landings  increased  to 
unprecedented  levels  and  prompted  the 
Secretary  to  take  action  to  control 
harvest  while  gathering  information 
required  to  make  informed  judgments 
regarding  the  proper  management  of  this 
important  resource. 

Elimination  of  red  drum  commercial 
bycetch  allowances  (and  recreational 
catch  allowances,  as  well)  in  die  EEZ  is 
reqionsive  to  the  most  recent  (October 
1987)  stock  assessment  report,  and  In 
keeping  with  the  conservative 
menagement  apiNroach  advanced  by  the 
Secretary.  Even  though  potential 
'allowable  total  landings  of  red  dnun 
under  Amendment  1  amount  to  only 
625,000  pounds,  continued  fishing  on  a 
series  of  already  depressed  year  classes 
can  only  worsen  the  problem:  over  a 
period  of  years,  this  could  amount  to 
substantial  cumulative  losses.  There  is 
no  short-term  solution  to  the  resource 
conditions  that  exist.  The  presently 
depressed  year  classes  (fish  under  12 
years  of  age)  cannot  be  restored  to 
former  levels.  The  only  solution  is  long- 
term  rebuilding  of  the  stock  of  mature  ' 
red  drum  by  increasing  the  escapement 
of  Juveniles  from  nearshore  waters  and 
strengthening  the  contribution  to 
successive  year  classes. 

Juvemie  red  drum  occur  in  inshore 
and  nearshore  waters,  while  adult  red 
drum  occur  in  nearshcwe  and  o^hore 
waters.  Therefore,  the  management  of 
red  dnun  is  dependent  upon  the  actions 
of  both  State  and  Federal  reguTatory 
authorities.  Cooperative  State/Federal 
action  is  being  promoted  by  the 
Secretary  as  the  most  reasonable 
approach  to  the  management  of  this 
valuable  shared  resource;  inaction  or 
inadequate  action  by  either  entity  will 
h^ve  an  adverse  impact  on  the 
population. 

faisofar  as  Secretarial  action  is 
concerned,  reducing  catch  levels  to  zero 

rlkthe  EEZ  is  the  penultimate  step  in 
restricting  fishing  on  red  drum,  leaving 
only  Federal  preemption  of  State 
regulatory  authority  as  an  additional 
possible  management  action.  Certain 
constraints  and  considerations  argue 
agtinst  the  use  of  preemption.  First, 
Pfisemptory  authority  under  the 
Msgnuson  Act  does  not  extend  into 
inshore  estuarine  waters  (such  as 

'  bayous,  bays,  and  sounds)  where, 
according  to  recreational  and 
omimercial  catch  statistics,  the  large 
preponderance  of  red  drum  are  taken. 
Se^nd.  the  Secretary  believes  that  at     - 

^'  this  time  it  is  neither  necessary  nor 

'  advisable  for  him  to  set  forth  a  specific 
pro0iBm  which  the  States  must 
imfMement  in  order  to  achieve  30  percent 
juvenile  escapement.  The  States  are 


^edwal  Bggbte  /  Vol  Sa.  Na  125  /  Wednesday,  fune  28.  1988  /  Rutei  and  ReguhHions        aWM 


States  to 
encooraj 
encourage 


aware  of  the' condition  of  the  resouree, 
have  competent  scientists  and  managers 
at  their  disMsal,  and  are  capable  of 
dfwlapui§  fafcogisiss  that  wrovld  allow 
acceptabls  bvris  of  iovenile 
escafienieai}T1ie  States  have  been 
raquested  %partidpate  in  •  ooopoetive 
i  pwgrsm  and  actioos  by 
have  betn  positive  ami 
.(-NOAA  wiU  Gontinue  to 
id  monitor  the  States' 
actions  on  increasing  juvenile 
escapement.  Preempting  State  authorfty 
and  dictatjik  the  teims  of  State 
manageaemprogFams  at  this  time 
woukl  only  Uwvs  to  imdennhie  the 
cooperativd  Slate/Federal  management 
approach  mil  Uw  Secretary  has 
promoted.  1 1 

Undoubt^y.  die  eliritination  of  red 
drum  harvest  in  the  EEZ  will  rewdt  in 
some- waste  and  will  disrupt  other 
legitimate  fyieries.  These  losses  and 
inconvenieiues  are  not  unlike  those 
resulting  &Q^  the  closure  of  any  finery 


,  unavoidaUe  costs 
th  the  management  of  a 


and  are  si 

associated 

fishery, 

Alkgatio^  that  Amendment  2  was 
not  based  up  on  the  best  available 
scientiHc  information  largely  stem  from 
the  release  of  preliminary  assessment 
data  regardiig  the  size  of  the  oGEshore   - 
adult  popMliUon.  Stuifies  to  determine 
the  size  of  wjb  o&hore  popidatk>n 
commenced  In  1966  when  die  Secretary 
Hrst  took  edieigency  action  to  curtail  red 
drum  harvest  It  was  realised  that 
information  en  the  oSshore  popalati<Hi 
would  be  esyntial  to  the  fmraulation  of 
an  efiiectivejeumagement  program,  so 
additional  nyiding  was  secured  to 
initiate  marK^ecapture  studies  and 
aerial  surve|ii8  to  determine  red  dram 
movement  ^ed  augration.  as  well  as  the 
age.  size,  and  sex  composition  of  the 
spawning  s^i^  A  preliminary  analysis 
ol  diese  dat^  indicate  am  adult  standing 
stod(  of  theieiagnitude  <rf  123  miUicm 
pounds.  iW^  data  will  be  more 
thorougUy  mraluated  and  the  results 
will  form  the|  nucleus  of  die  next  annual 
red  drum  stobk  assessment  that  by  the 
terms  of  the  PMP.  is  prepared  for  the 
Council  eac^  October.  A  point  estimate 
of  123  millioi  pounds,  in  itself,  does  not 
indicate  thej  4bee  of  the  ofhhore  stock 
prior  to  the  nidden  increases  in  harvest 
but  does  seMe  as  a  p<rint  of  departure 
for  measuri^  further  changes  in 
j>opulation  stee.  (NMFS'  Hshery 
scientists  hf  ye  indfcated  that  die  123- 
million-poulid  estimate  is  equivalent  to 
about  one-h^lf  of  the  offshore  standing 
stock  i^or  tb  1980.)  The  magnitude  of 
the  offshore  population,  however,  docs 
not  diminish  either  the  reasonableness 
or  the  uigency  of  presently  eliminating 


I  bycatdi  aUowanoes  or 
limited  lecreationat  quotas,  as  diet 
action  is  based  ufKNi  the  risk  of  farther 
reduciqg  the  severe^  depressed  year 


The  Council  objected  to  removal  of 
§  653.3(d),  recenUy  redesignated 
§  6S3.3(c),  which  requires,  "A  person 
landing  red  drum  from  the  vecreatiooal 
fishery  or  from  a  coaunercial  fiihoy. 
odier  than  a  directed  red  drum  fishery, 
must  oooiply  with  the  landing  and 
possesion  laws  of  the  St^te  where 
landed."  Tlds  sectian  refers  only  to 
fisheries  conducted  in  the  EEZ.  The 
CoundTs  objection  is  based  on  concern 
that  elimination  of  this  lanaguage  will 
resoove  an  important  element  in  the 
management  strategy  for  red  drum, 
specifically,  that  cooperative  State/ 
Federal  prayaou  are  essential.  The 
Council  originslly  included  Uie  quoted 
language  ao  that  State  restoration  efforts 
would  not  be  circumvented.  During  die 
period  that  ;ao  harvest  of  red  drum  is 
allowed,  that  language  i»  not  applicable. 
Nevertheless,  in  response  to  the 
Cotmcirs  objection,  it  is  being  retained 
and  revised  to  make  it  clear  that  at  such 
time  as  a  TAC  is  specified,  the  landing 
and  possession  laws  of  die  State  where 
landed  wUl  apply  to  a  person  landing 
red  drum,  othiBr  than  from  a  directed 
commerdal  red  drum  fishery. 

Changes  bwa  the  Proposed  Rule 

Tlie  definitions  for  CoinineA»a/ 
fisbmg  (fishery)  and  Directed 
comnteckd  ted  <bvm  fishing  (fishery) 
are  not  removed  in  this  final  rule.  As 
noted  above,  §  653.3(d)  has  been 
redesignated  S  653.3(c];  it  is  revised  in 
lieu  of  being  removed.  Because  several 
of  die  prohMtions  listed  in  1 9S3.7  have 
been  removed  by  a  recently  published 
final  nde.  technical  amendment  diat 
consolidates  into  a  new  50  CFR  Part  fS20 
those  regulations  common  to  all 
domestic  fisheries,  the  prohibition  Siat 
appeared  in  the  proposed  mle  at 
i  653.7(a)(4)  is  redesignated  §  653.7(g). 
Other  minor  editorial  and  technical 
ccmections  are  made  to  the  rule  as 
proposed. 

Clasrificadon 

The  Secretary  determined  that 
Amendment  2  is  necessary  for  the 
conservatioB  and  management  of  die 
red  dnim  fialiery  and  that  it  is  consistent 
with  the  Magnoson  Act  and  other 
applicable  law. 

The  Council  prepared  an 
environmental  assessment  (EA)  for 
Amendment  2  describing  the  impact  on 
the  environment  as  a  result  of  this  rule. 
Based  upon  theEA,  the  Assistant 
Adminiblidlur  for  Fisheries  has 
determined  that  there  will  be  no 


significant  tapact  oa  the  hnraan 
environaent  A  copy  of  the  EA  is 
avadaMe  (see  aBOMEM). 

The  Under  Secretaiy,  NOAA, 
deteradned  that  this  role  is  not  a  "major 
rule"  requMnig  the  preparation  of  a 
regidataqrlsBpact  anaj^ysis  nnder 
Executive  Order  1229L  Hie  Gooncil 
prepared  a  regulatory  impact  review 
(RIR)  OB  diis  tide.  A  sumauiy  of  the 
economic  eSiects  was  included  in  the 
proposed  nde  and  is  not  tspested  here. 
A  copy  of  the  RIR  is  available  (see 

AOORESS). 

The  General  Counsel  of  the 
Department  of  Commeroe  certified  to 
die  Small  Bnsmess  Ad«nistration  diat 
this  rule  will  not  have  a  significant 
economic  impact  on  a  swbstantial 
number  of  small  entities.  A  summary  of  ' 
efEeots  was  indaded  in  the  proposed 
rule  and  is  not  repeated  here.  As  a 
result  a  regulatory  flexibility  analysis, 
was  not  prepared. 

This  nile  does  not  contain  a 
collection-flf-iafonnation  requirement 
subject  to  the  Paperwoik  Reducti<m  Act. 
The  oAection-of-infofBation 
requirements  formeriy  applicable  to 
commercial  vessels  that  take  red  drum 
as  incidental  catch  are  removed  by  this 
rule.  The  coUection-of-infbrmation 
requirements  of  the  FMP  that  remain  in 
effect  were  approved  under  0MB 
Contixil  Number  0648-0177. 

The  Assistant  Administrator  for 
Fisheries.  NOAA,  determined  that  diis 
rule  will  be  implemented  in  a  manner 
that  is  consistent  lb  the  maximom  extent 
practicable  widi  the  approved  coastal 
zone  management  programs  of  Florida, 
Alabama,  Mississippi,  and  Louisiana. 
Texas  does  net  have  an  approved 
coastal  aone  management  program.  This 
determination  was  submitted  for  review 
by  the  responsible  State  agencies  under 
section  307  of  the  Coastal  Zone 
Menagsment  Act  Louisiana  and 
Mississippi  ayeed  with  this 
detenaination.  Alabama  and  Florida 
failed  to  cosunent  writhin  the  statutory 
tine  period:  therefore,  consistency  is 
automatically  implied. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  wanant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612.  -    . 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  that  it  would  be 
contrary  to  the  public  interest  in 
effective  management  of  the  red  drum 
resource  to  delay  for  30  days  the 
effective  date  of  this  rule.  The 
emergency  interim  rule  which  is  in  effect 
through  June  28, 1988,  currently  provides 
necessary  conservation  measures  for 
red  drum.  To  continue  those 
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conservation  measures  without 
interruption,  it  is  necessary  that  this  rule 
become  effective  on  June  29, 1988.  In 
addition,  no  premature  change  in  fishing 
practice  will  be  caused  by  advancing 
the  efTective  date  of  this  final  rule, 
because  it  merely  continues  restrictions 
which  are  abeady  in  effect  under  the 
emergency  rule. 

List  (tf  Subjects  in  50  CFR  Part  653 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  }une  22, 1968. 

Assistant  Adtninistrotor  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  Part  653  is  amended  as  follows: 

PART  6(53-RED  DRUM  FISHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  Part  653 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  S  6S3Z  the  definitions  for ' 
Recreational  fishing  (fishery),  and  Tn'p 
are  removed;  and  new  definitions  for 
Overfishing  andSpawning  stock 
biomass  per  recruit  (SSBRJ  ratio  are 
added  in  al]^abetical  order  to  read  as 
follows:'      • 

§153.2   IMMtieiM. 

*  ♦        •        •',      « 

Overfishing  means  a  fishing  mortality 
rate  that  prohibits  attaining  the 
spawning  stock  goal  or  threshold,  which 
is  established  at  a  20  percent  spewing 

stock  biomass  per  recruit  (SSBR)  ratio. 

*  «    ■    •       •       •       ■ 

Spawning  stock  biomass  per  recruit 
ISSBRJ  ratio  is  an  index  of  the  impact  of 
fishing  mortality  on  the  lifetime 
reproductive  potential  of  recruits  to  the 
pqMation.  With  no  fishing  mortality, 
the  SSBR  is  100  percent.  Combinations 
of  fishing  mortality  and  the  average  age 
at  which  a  year  class  becomes  subject  to 
exploitation  in  the  fishery  give  rise  to 
lower  levels  of  SSBR.  all  of  which  can 
be  expressed  as  percentages  of  the 
maximum. 
***** 

3.  In  §  653.3.  paragraph  (c)  is  revised 
to  read  as  follows: 

S653.3   Relation  to ottMT laws. 


(c)  At  such  time  as  a  TAC  is  specified, 
a  person  landing  red  drum,  other  than 
fix>m  a  directed  conmiercial  red  drum 
fishery,  must  comply  with  the  landing 
and  possession  laws  of  the  State  where 
landed. 


9653.4 

4.  In  S  653.4.  the  text  is  removed  and 
the  section  heading  is  reserved. 

5.  In,  9  653.5.  paragraphs  (a),  (b),  (c)f4). 
(c)(5),  (d),  (f),  and  (g)  are  removed; 
paragraphs  (c)  and  (e)  are  redesignafed 
(a)  and  (b),  req>ectively;  in  newly 
redesignated  paragraph  (a)(2).  tlw  word 
"and"  is  added  after  the  semicolon;  and 
newly  redesignated  paragraph  (a)(3)  is 
revised,  to  read  as  follows: 

9653.5    Rapcrtlng raqulrwnents. 

(a)  *  •  • 

(3)  Total  poundage  of  red  drum 
received  during  the  reporting  period,  by 
each  type  of  gear  used  for  harvest. 
***** 

6.  In  §  653.7,  paragraphs  (b),  (c),  (d). 
and  (h)  through  (m)  are  removed; 
paragraphs  (e).  (f).  (g),  and  (n)  are . 
redesignated  (b)  through  (e), 
respectively:  in  paragraph  (a)  and  in 
newly  redesignated  paragraphs  (b)  and 
(c).  the  referencesto  "9  653.22(c)". 

"9  653.4  and  9  653.5".  and  "9  653.5(e)" 
are  revised  tb  read  "9  653.220))". 
"9  653.5(a)".  and  9  653.5(b)". 
respectively;  and  newly  redesignated 
paragraph  (d)  is  revised,  to  read  as 
follows: 

9653.7    ProNbiUoiw. 

•■  i     *■       •        *        • 

(d)  Retain  on  boar^  a  vesseh  or 
possess  red  drum  in  or  fit)m  the 
secondary  or  primary  areas  of  the  EEZ 
as  specified  in  9  653.22(a). 
•       •       *       *       « 

7.  Section  653.20  is  revised  to  read  as 
follows: 

§653.20    FisMngyMr. 

The  fishing  year  for  red  drum  begins 
on  January  1  and  ends  on  December  31. 

8.  Section  653.21  is  revised  to  read  as 
follows: 

T 

9653.21   Quotas. 

TAC  is  zero  for  each  fishing  year. 

9.  In  9  653.22.  paragraph  (a)  is  revised; 
paragraphs  (b),  (d).  and  (e)  are  removed; 


and  paragraph  (c)  is  redesignated  (b),  to 
read  as  follows: 

9653.22   Harvest  and tandlngliniitatlona. 

(a)  Harvest  from  the  EEZ.  No  red 
drum  may  be  harvested  or  possessed  in 
or  horn  the  secondary  or  primary  areas 
of  die  EEZ.  Red  drum  caught  in  the  EEZ 
must  be  released  immediately  with  a 
minimum  of  harm. 


§663.23    (RmwvwII 

10.  In  9  653^3.  die  text  is  removed  and 
the  sectio)]  heading  is  reserved.       .  . 

11.  hi  9  653.24,  paragraph  (a)(4)  is 
revised;  in  paragraph  (b)(1),  die  words 
"through  fishing"  are  removed;  and 
paragraphs  (b)(2).  (3).  and  (4)  are 
revised,  to  read<as  follows: 

9jN5>3L24    ANowaMe  catch  and  allocation 
procaduras. 

(a)  *  *  * 

(4)  Re-examine  the  spawning  stock 
requirements  (established  as  a  spawning 
stock  goal  or  threshold  of  a  20-percent 
SSBR  rado  in  relation  to  an  unfished 
stock)  and  specify  escapement  levels  of 
juvenile  fish  necessary  to  achieve  these 
requirements; 
*    ,  «       *       *       «... 

(b)  •  •  • 

(2)  Include  consideration  of  fishing 
mortality  rates,  abundance  relative  to   ' 
the  eitabHsbed  spawning  stock  goal  or 
threshold,  trends  in  recruitment,  and 
whether  ovmfishing  is  occurring; 

(3)  In  specifying  ABC,  separately 
identify  the  quantity  of  die  offshore 
population,  in  excess  of  the  spawning 
stock  goal  or  threshold,  that  may  be 
harvested; 

(4)  When  requested  by  die  Council, 
include  information  on  the  levels  of  bag 
limits,  size  limits,  specific  gear  harvest 
limits,  and  other  restrictions  required  to 
attain  the  necessary  escapement  goal  or 
prevent  a  user  group  horn  exceeding  its 
allocation  or  quota  under  a  TAC 
specified  by  the  Council  and  on  the 
eccmomic  and  social  impacts  of  such 
limits  and  restrictions. 


PART  653,  APPENDIX— (REMOVED] 

12.  The  Appendix  to  Part  653  is    . 
removed. 

(FR  Doc.  B8-145Se  Piled  &-28-60;  8:45  am] 
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ENVIROMMEMTAL  PROTECTION 
AGENCY 

21 CFR  Parts  1«3  and  561 

[OPP-pe283;  FRL  3407-4] 

ToterancesforPesticldealnFdodand 
Animal  Feeds;  Tianefer  of  NeguMions 

AOCNCv:  EnviKHunental  Protection 
Agency  (EPA). 

ACnoNc  Final  rule. 


r:  Under  authcnity  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  as  amended  (7  U.S.C 
136  et  seq.],  EPA  is  iranafenring  ito 
regulations  in  Parts  193  and  561  of 
Chapter  1  of  Title  21  of  die  Code  of 
Federal  Regulations  (CFR)  to  new  Parts 
185  and  186  of  Chapter  I  of  Title  40  of 
die  CFR.  EPA  is  taking  dus  action  to 
establish  an  orderly  development  of 
informative  pesticide  regulations 
coordinated  and  consolidated  under 
Tide  40  of  die  CFR  This  document  is  a 
technical  instrument  for  tiransfer  of 
existing  regulations.  No  new  regulations 
are  being  initiated  in  this  document,  and 
advance,  notice  and  puhUc  comment  axe 
unnecessary. 

EFFKtWE  OATC  June  29. 19ea  * 

FOR  niRfraai  MromuTKM  contact: 
John  A.  Richards,  Chief,  Federal  Register 
Staff  {TS-788B).  Office  of  Pesticides  and 
Toxic  Substance,  Environmental 
Protectifm  Agency.  Rm.NE  G-OOS.  401 M 
Street  SW..  Wasldngton.  DC  20460. 
(202H82-2269. 

surPLEMBtMRV  mrmmation:  EPA 
adi^ntstera  regulations  tn  21  CFR  Part 
103— Tolerances  for  Pesticides  in  Food 
Administered  by  the  Environmental 
Protecti<m  Agency  and  21  CFR  IVirt 
561— TflJoances  for  Pesticides  in 
Animal  Feeds  Administered  by  the 
EnviroittuoAal  Protection  Agency.  EPA 
is  recodifying  and  cons^dating  these 
regulations  in  HUe  40— Protection  of  die 
Environment  under  Chapter  I — 
Environmental  Protectimi  Agency,  to 
provide  orderly  developtaient  and 
consolidation  of  these  j^tidde 
regulations. 

Elsewhere  in  diis  issue  of  die  Federal 
Registar,  EPA  is  issuing  a  final 
document  (OPP-00284]  diat  sets  out  die 
reorganised  and  recodified  regulations 
formeriy  in  21  CFR  Parts  193  and  561  in 
40  CFR  in  new  Parts  185  and  186, 
respectively. 

Therefore,  die  regulations  in  Parts  193 
and  561  of  Chapter  1  of  Tide  21  of  the 
Code  of  Federal  Regulatiims  are  hereby 
transferred  to  Chapter  I  of  Tide  40  and 
redesignated  as  Parts  185  and  186  of  that 
chapter.  Accordingly,  the  sections  so 


affected  in  Parts  193  and  561  are  hereby 
vacated.  (7  U.&C  136  et  »eq.) 

list  irf  Subjects  b  21  CFR  Parts  nt  apt 
561 

Food  additives.  Animal  feeds. 
Pesticides  and  pests.  Reporting  and 
recordke^ing  requirements. 

Dated  June  24. 198& 
Doa8lssD.Canpt. 

Director,  (^fke  of  Pesticide  Programa. 

PAinS  199  AND  Sei  [REOESlQIIATfO 
AS  40  CFR  PARTS  193  AND  661] 

Therefore,  the  regulations  in  l^ils  19S 
and  561  of  Chapter  I  of  Tide  21  irf  Uw 
Code  (tf  Federal  Regulations  are  biraby 
transferred  to  Chapter  I  of  Tide  40  and 
redesignated  as  Parts  185  and  186  o(  that 
diapter.  Accordingly;  the  ssctions  so 
affected  in  Parts  193  and  S61  are  hneby 
vacated;  and  Parts  193  and  561  are 
removed. 

(PR  Doc  88-14717  FHed  6-28-S8: 8:4S  am) 
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40  <^  Parts  165  and  186 
{OPfMNnM;  FRL  3407-6] 

Toterancaa  for  PaaUcfclaa  in  Food  and 
AnoMd  Faado!  Tkanafer  of 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


.  f:  Under  audiority  of  die 
Pederallnsecticide.  Fungicide,  and 
Rodenticide  Act.  as  amended  (7  VSXL 
136  etttg.),  EPA  is  transferring  its 
regulations  in  ParU  193  and^l  of 
Chapter  I  (tf  Tide  21  of  die  Code  td 
Federal  Regulations  (CFR)  to  new  Ftets 
186  and  186  of  diapter  I  of  Tide  40  of 
die  CFR.  EPA  is  taking  diis  action  to 
establfah  an  orderiy  development  of 
infonutive  pesticide  reg^ations 
co<Hdinated  and  consolidated  under 
Tide  40  of  die  CFR.  This  document 
recodifies  existing  regulations.  No  new 
regulations  are  being  initiated  in  dds 
document,  and  advance  notice  and 
public  comment  are  unnecessary.    . 
tmcTwt  OATe  June  29. 1988. 

KM  RMTMBI  INFORMATION  CONTACi: 

John  A.  Richanb.  Chief.  Federal  Raster 
Staff  (TS-78ffl).  Office  of  Pesticides  and 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  NE  G-009, 401 M 
Street  SW..  Wasldngton,  DC  2046a 
(202)-382-2253. 


Aahnal  Feeds  Administered  l^  the 
Bnefaonmental  Protection  Agency.  In 
tUsdocument.  EPA  is  recodifying  a^ 
coosolidating  these  regulations  tn  Title 
40— IVotection  of  the  Environment, 
uiMlir  Chapter  I— Environmental 
FMlection  Agency,  to  provide  orderfy 
develc^nient  and  consolidation  of  these 
peslldde  regulations. 

Bhawhere  in  diis  issue  of  the  Federal 
Bb|Mk  EPA  is  issuing  a  final  rule 
document  (CH>IM)0263)  diat  vacates  21 
CFR  Parts  193  and  561. 

The  dianges  being  made  are 
wmsttbstantive,  and  for  this  reason 
advance  notice  and  public  procedure  are 
not  prerequisites  to  this  publication. 

The  Miowing  table  shows  the 
reiaticnship  of  the  regulations  under 
their  asrigned  sectiwi  numbers  Jn  21 
C7R  Parts  193  snd  561  prior  to  this 
publication,  and  their  redesignations  are 
reflected  in  new  Parts  185  ami  186  under 
40CFR. 


TARv  information:  EPA 
administers  regulations  in  21  CFRfttt 
193— Tolerances  for  Pesticides  in  Food 
Administered  by  the  Environmental 
Protection  Agency  and  21  CFR  Part 
561— Tolerances  for  Pesticides  in 
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6ute9\ 

»oo 

New  86Ctt0n 

tsaiso    ' 

,:.        . 

185.4025 

193.2aS      ; 

». 

185.4150 

193.290   •' 

■».- 

185.4200 

t93.300 

18S.42S0 

193.310 

18&4300 

193J20 

105.4500 

193,323      , 

A.    .■  . 

185.4400 

193J24      . 

186.4450 

193.32S      ' 

..                      185.4600 

193390 

185.4850 

193  J31    •' 

185.4700 

193.340      „ 

„ 

185.4800 

193.350 

186.4860 

193,300 

186.4000 

193.370 

185.S00O 

i93jrs,„. 
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18S.S100 

193.380        ' 

18S:S156 

193.*0      . 

-..• 

1M.S200 

193400     .i 

,. 

185.5350 

193.410  * 

»;  . 

185.1550 

193.418 

185.5450 

193.420 

. ' 

185.5475 

193.490    '. 

186.1350 

193.440 

-  r- 

185.5600 

19X460 

185.5750 

i«.4eo 

185.6300 

103.462       . 

185.4550 

MH.m  ■.' 

186.2950 

199.404 

185.5300 

19».4<»         • 

•   ' 

185.1800 

193.468      . 

185.3250 

198.467       ■ 

186.1650 

193.468 

185t4850 

193.470 

185:6600 

193.471  -  .'- 

186.1050 

103.472 

185:1100 

1W.473.....L 

-..: 

186:300 

193.47S 

185.4100 

193.478 

'•' 

16&S850 

193.<7r       •; 

-     •. 

185.4350 

103.479 

18&2800 

193.480 

18&227S 

193.481 

■  •' 

18532S6 

193.520 

■;  I  i ' 

16S7000 

561.20 

188.100 

S61J0 

18&1S0 

56140 

186;200 

561.41.     .  , 

;# 

188.250 

«i.50 

• 

186.350 

564.»1 

*    ■ 

188.400 

561.53 

18615060 

561.60 

166450 

561.85 

■7' 

108.500 

S61«6 

186.550 

5eiJ67 

186600 

561.70 

•'■  ■  ■ 

186.700 

seiM 

-  ■' :! 

:     .        186.750 

561,91       ;.. 

.•                         186.950 

561.92 

'                    186:425 

561.93 

186.000 

561.95 

~  186.850 

561.96        • 

186.1250 

^1.97 

186.1300 

561.98 

186.1000 

561.99 

188.1400 

561.100 

186.1450 

561.110 

166.1500 

561.130 

186.1600 

561.140 

186.1650 

561.145     ■ 

186.1700 

561.150     " 

186.1875 

561.160 

106.1950 

561.170 

186.2100 

561.180 

106.2225 

561.190 

186.2325 

561.101  ^ 

.«   . ,;    v 

186.2150 

561.197  . 

186.2275 

S§1.20O 

166.2400 

561.210 

188:2450 

561.215 

• 

186.2600 

561.220 

186.2550 

OMsectton 

Newsedioo 

561.225 

186.2700 

561.230 

'186.2750 

561.232 

186.2950 

561.233 

186J000 

561.234 

186.3050 

561.235 

188.2775 

561.240 

186.3350 

561250 

186.3450 

561.253 

186.3500 

561.255. 

188J660 

seijieo 

186.3700 

561.283 

1863^ 

561.268 

1863800 

561.270 
561.273 

IKS 

561.280 

186.<050 

561  .SW2 

186.4180 

561.283       - 

186^4488 

561.285 

188.4576 

561.289 

188.4700 

561.290 

«8a4750 

561.300 

186^4600 

561.305 

186.4850 

561.310 

186.4000 

561.330 

186.5000 

561.340      . 

1866200 

561.350 

186.5350 

561.360 

186.1550 

561.365 

^W.S*(» 

S61J80 

'                     186.5550 

561 J85 

186.5600 

56J.386 

186.5650 

5iB1.387   -  • 

186.5700 

561.390 

186.5600 

661.400 

1861350 

561.410 

186.6300 

561.415 

186.1758 

561.420 

186.2000 

561.425 

186.2050 

561.427 

186:1800 

561.428 

186.3250 

561.429 

186.3650 

561.430 

186:2800 

561.432 

1864950 

561.434 

186.5100 

561.435 

186.3300 

561.436 

186.3400 

561.437 

186.1050 

56T.436 

...  .  '->:*'•;  186.3200 

■561.430 

•:•   i"**-^    "'V-  186.1100 

561.440 

188.1850 

561.441 

186.300 

561.442 

186.5650 

561.443 

106.4350 

561.444 

166.5650 

561t445 

186.5250 

Ust  of  Subiecls  in  40  CFR  i^atts  185  and 
186 

Food  additives.  Animal  feeds,  . 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated.  June  24. 196& 
Doii^M  D.  Compl. 

Director,  Office  of  Pesticide  thvgroms. 

Therefore.  Chapter  I  of  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  In  Part  185: 

a.  New  Part  185.  as  transferred  and 
recodified  from  21  CFR  Part  193,  is 
established,  and  the  table  of  contents  is 
added  to  read  as  follows: 


Mi 


PMVr  Its— TOLERANCES  FOR 
PESTICIDES  Hi  FOOD 

Subpart  A   [HMwiMd} 

SuepartB   Food  AddMvas  P#i  inHleit  In . 
Food  tar  Hiiman  Conaymplion 

185.100    Acephate.. 

185.150    Aidicarb. 

165.200    Aluminum  phosphide. 

185.250    4-Amino-6-{l.l-dimflhyIethylj:4- 

lMeth.vlthio)-l,l4-triaan-5(4//)-oM. 
185.300  Averoiectiii  Bi  and  its  delta  8J9- 

gepmetric  isomer. 
18&3S0    BenomyL  - 
185.375    l.i-tes(p-chion>pheayl)-2.2.2- 

tricbloroefliandL  v 

18S.425    Biibaiide  ion  and  rrtlduaL^iranine. 
165.SO0    Captaa 
18^.600    Carfoofuran. 

18Si»0    Caiboa dioxide.        .. . -, .,  ..  .  ,.:... 
165.700    Carbopheootfaiim. ,  -.■..'*,•<.»(:. 
165.750  CWofdimefomi, 
185.800    l-(4TChkMophenQyy)-3L3illme(hyt-l- 

l-(l//-l,2.4-triazoi-l-yl)r24^anone. 
185.1000    Chioipyrifos.  ," 

185.1050    Chlofpyrifos-methyi: ■;  '  ■'.'•■.         . " 
165.1100    aq)yraiid.  ..•—.... 

185.1150    Combustion  product  gaiai '  '■ ' ' 
185.1Z0O    Copper. 
165.1250    Cyano(4-fluoro-3-    ■        ' 

phenoxyphenylHwthyl^lZ- 

dichloroetheii^H-2^-  i' 

diroethylcyclopropanecarboxylate. 
165.1300    Cyano(3-phefloxyplien]d)inetfayl  4- 

diloro-aipharil-  .  ;., , . 

methy iethyl jbea^eneaceta^e.  . .       • .    , 
185.1350    Cyhexatin. 
185.1450    2.4-0. 
1B5.1S00    Daiapon. 
185.1550    Daminozide. 
165.1650    Dialifdr.  ■  : 

185.1700    Oiatomaceous  earth, 
185.1750    Diazinon. 
185.1800    Dicamba.. 
165:i8S0    3-(3.5-l>id)lorophehyii-S^1h6nyi-6- 

.  methyl-2,4-oka»>Udinedione. 
185 1900    2,2-Dichiorovinyi  dimethyl 

pdosphfltc. 
185.2150    2.2-DimethyM,3-benzodioxol-4-ol  : 

methylcarbamate. 
185.2200  ,  aODiraethyl  0-H-ni4o-fl>-to|yl) 

phosphprothioate.  .     ;        : 
185.2225    aO-Dimethyi  5>-{(4-oxo-lA3- 

benzotnazin-3(4//)-yl)methyl] 

phosphorodithioate. 
185.2250    Dimethyl  phosphate  of  Srhydrpxy- 

W-methyl-cis-tirolooaaiide:  / 
185.2275    ACAr-Dimethyipiperidihrilia 

cMoilde.  ;!...<« 

185:2500    Diquat.  -"  = 

185.2600    Eadosulfan. 
185.2650    Endothall. 

185.2700    Ethephon.  .-..■^  ■ 

185.2750.  Ethioa 
165.2800   j2-{l^Ethoxyimino)butyl]-6-{Z- 

(ethyithio)prppyl]-3-hydroxy-2-         .    i  . 

cyclohexene-l-one. 
ISSissO    Ethylene  oxide. 
185J900    fthyl  formate.  ,' 

185.2850    Ethyl  3-mefliyl-4-     "  ' 

(methylthip)phenyi  (l-methyletkS^i- "    '  ' 

phosphoramidate.     •'  ,- rM:  *'<...  i- 
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185J000    0-Etl)yI044-(inet]iyItfaio)pheny)) 

5-propyl  phosphorodithioate. 
18SJ2S0    Fluazifop-bntyl. 
1^4900    FlucythriMtB. 
1SS.3450    Pormetaiwte  faydrochioride. 
185.3475    Fumigants  for  pain-mill 

machinery. 
185.3460    Fumigants  for  processed  grains 
used  in  production  of  fermented  malt 
beverages. 
185JS00    Glyphosate. 
185.3550    Hexakis  (2-me%l-2- 
pbenylpropyljdistannoxane. 
185.3600    Hydrogen  cyanide. 
ImazaUl. 

UHMgndc  bromides. 
Iprodione. 

Mapiesiom  phosi^iide. 
Malathion. 
Maleic  hydrazide. 
AHMercaptomethyl)phtha!imide  5- 
(ac^dimethyl  phosphoradidkioate)  and 
its  oxygen  analog. 
1S&4000    MetalaxyL 

Metaldabyds. 
Metiiomyl. 
Metbopnne. 

l-Methoxycarbonjrt-l-propen-S-yl 
dimethy^hoqibate  and  its  beta  isomer. 
18&42S0    Methyl  chloride. 
Mediyl  fomate. 
MydobutaniL 
Nitrogen. 
NorfliirazoD. . 
iVOctyIbicyd(riiept«ie     ' 


185.3650 
16SJ700 
185.3750 
185J800 
18SJ850 
185.3900 
185.3950 


186.4025 
1854100 
185.4150 
185.4200 


185.4300 
185.4350 
185.4400 
185.4450 
18&45O0 


dicaiboximide. 
18&45S0    Oryzalin. 


18&4a00    Oxyihiorfen. 

1854S50    Patafonnaldehyde., 

185.4700    Paraquat 

165.4800    Fhosalone. 

185.4850    PScloram. 

185.4900    t^penmylbtttoxide. 

185.4050    Piiimiphos-mediyL 

18S.S0OO    Propargite. 

185.5100    Propetamphos. 

185.9950  -Ph^yiene  oxide. 

185.5200    PyreArins. 

165.5250    Qnizafofop^thyl. 

185.5300    Resmethrin. 

18SJ3S0    ffimaxtaie. 

185.5450    l(lA3S)3({l7MKl'.2'.r:2'- 

TetrabraraotethyI))-2.2- 

diniethylcyclopropanecarboxyiic  add 

(^■ripha-eyano-a^lieiioxybesttyl  esterl. 
185.5475    TetndMon. 
185.5550.  Thiabendaiote. 
18U7S0    Toxapbone. 
165^000    Trifhiralia 
185.5950    Trifnine. 
165.6300    Zinc  ion  and  maneb  coanBiwtfcni 

product 

SukpertC-food  AddmvM  RMuMnt  From 
CoMMt  WMi  CofrtHMr*  or  EquipiiMnI  iMid 
Food  AddMyoo  OtiMrwiM  AffMUnglFoocI 
185.7000    MalatUoa 
AiilfaocUy:2lU.&CS48.     . 

b.  New  §S  185.100  through  185.6300  in 
Subpart  B  and  new  1 185.7000  in  Sul^tart 
C  are  added  as  transferred  and 
recodified  from  former  21 CFR  Part  193 
as  indicated  in  the  table  in- the  preamble 
of  this  document  above,  and  all 


authority  citations  at  the  end  of  each 
individual  section  are  removed  and  the 
authority  citation  for  the  part  is  revised 
to  read  as  set  forth  above. 

11811900   [AuMiMMd) 

c.  bi  S  165.1900  2^-DiGhlomvinyl 
dimethyl  phosphate  (former  21  CFR 
193.140),  the  reference  in  the  first 
sentence  of  the  text  to  "1 170.3(j)"  is        ' 
amended  to  read  "Zl  CFR  ITasO)"  to  '  ^ 
reflect  the  redesignation  accoinpiished 
by  paragraph  l.b.  above. 

-^ISSJtSOO   [Amendsd] 

/    d.  In  §  165.2500  Diquat  (former  21  CFR 
193.160],  the  reference  in  paragraph  (b) 
to  "i  193.160(b)"  is  amended  to  read 
"S  185.2500(b)"  to  refl^ect  the 
redesignation  accomplished  by 
paragraph  l.b.  above. 

S185.2S50   lAmsndMll 

'    e.  In  S  165.2850  Ethylene  oxide  (former 
21  CFR  193.200),  the  reference  in 
paragraph  (a)  to  "S  173.355  of  this 
duptv"  is.  amended  to  read  "21  CFR 
173.365"-to  reflect  the  redesignation 
accomplished  by  para^aph  l.b.  above. 

9188,3700    (AnNiidodl  .: 

ttaiiaSJaTOOInorgaaicbtmnkh 
(former  21  CFR  193.250).  the  reference  in 
paragraph  (e)  to  "§  193.230"  is  amended 
te  read  "S  185.3460".and  the  reference  to 
**!  172J30(a)(2)  of  this  chapter"  is 
amended  to  read  "21  CFR  172.730(aK2r 
to  reflect  the  redesignation     -   ■   >        •  . 
aeoonplished  by  paragraph  l.b.  above. 

fiasjaoo   (AmandMl] 

g.  In  S  185.5200  P(viei:ftnn5  (former  21 
CFR  193.390).  the  references  in 
paragraphs  (b)  and  (c)(3)  to  "9  I93.sar 
are  amended  to  read  *'S  185.4500"  to 
reflect  .the  redesignation  accomplished 
by  paragraph  l.b.  above. 

91M.70OD   [Amwidoil) 

h.  In  9  165.7000  Malathion  (former  21 
CFR  1B1520),  Ibe  reCBrenoetai  tbe  text  to 
9 193.280  is  amended  to  read 
"9 185.3850"  to  reflect  the  redesignation 
accomplished  by  parajpaph  iJb.  above. 
2.  In  Part  188:  .^..    ! .  - 

a.  New  Part  186,  as  transfemid  and 
recodified  from  21  CFR  Part  561.  is 
established,  and  the  table  (rf  contents  is 
added,  to  read  as  foUoyvs: 


PARTIM 

PESnCBES  W  ANMM.  FECD6 

Subpart  A— f  Rassfved] 


M6«S«0 


isa<7se 

18M0O 


la&Moo 

lMwi4S0 


AfNnMi  PVVO 


Sec 

180.100 

186.150 


Acephate. 
Aidicarb. 


laOJtt)    Aluminum  phosphide. 

186.250    4-Amino-6-{l,l-dimethylethyl)-3- 

fmethylthio)-l,2.4-triazin-5(4/^one. 
186.300    Avermectin  Bi.  and  its  delta  8,0- 

gsometric  isomer. 
186^60    Benomyl. 
188^00    Bentaum. 
188425    34-Bi8(2-chl<irophenyi)-lJZ.4.S- 

tslrazine. 
188.400    sec-Butylamine. 
Captan. 
Carbaryl. 
Catbofuran. 
Carbophenothion. 
Chlotdimefoitai. 

l'(4-CM<)rophenoxy)-3.3-dimetfay{-l- 
(tf/-l,2.4-triazoM-yl)-2-butanone. 
186.850    2-(/n-Chlorophanoxy)propionic  acid. 
.186,060    2-Chloro-l(2.4.5- 

tikhlorophenyl)vinyl  dimethyl 
phosphate. 
UOitOtO    Chloipyrtfos. 
186.1060    Chlorpyrifos-methyL 
180.1100    Ciopyralid. 
106.1250    (^ano(4-{hi«ro-3- 

phaiibxypheiiyl)methy]-3-(2,2- 
diqhloroethenyl)-^ 
dimethylcydqpropanecartMxylate. 
18011300    Cyabo(3^ph«noxyphenyl)mefliy)  4- 
«htoro-a^pha-(l-mtthyl- 
etbyl)benzeneacetBte. 
188.1SS0    Cyhexatin. 

Cyromazine.  *^ 

2,4-D. 
Dalapon. 
Daminozide. 
Oemeton. 
Dialifbr. 

Diatomaceotts  earth. 
Diazinon. 
Dicamlw. 

8-(3,5-Did)larophenyl)-5-etbenyi-5- 
■ethyl-2.4-oxazolidine-dione. 
188,1875    3'.4'-Dichlorepropionanilide. 
188:1860    aOOiethyl  S-2(ethylthio)ethyl 

idiosphorodithioatiB. 
18&2Q0O    Diflubenzurpn. 
18a2060    Diraethipin. ' 
18&2M0    Dimethoate  including  its  oxygen 

analog. 
18B.21S0    2,2-Oimefhytl.3-benzodioxol-4-ol 

raethylcariumate. 
186.2225    aO-bim«thyl  S-[(4-oxo-lA3- 
baBzotriazin-3(4ii>-yl 
flMtfiylJphosphorodithioate. 
M6.22»  JVJV-Dimethylpiperidinhun 

cUoride. 
188.2825    QO-Dtanethyl  2,2.2-Uichloro-t- 

hydroxyethyl  phoaphonate. 
188.2400    2,4-Dinitro-0^>ctylphenyl  crotonate 

and  23-dinitro-4-octylphenyl  crotonala. 
U&2480    Dioxathion. 
Diquat        , 
Diuron. 
Bthephon. 
Ethion. 

2-Ethoxy-2.3-dihydro-3.3-dimethyI- 
8-l)enzofuranyl  methanesulfonate. 
186.2800    2-|1-(Ethoxyknino)butyl]-5-[2- 
.(a4yltfaio)i>ropyI]-9-hydroxy-2- 
<9dohexene-l-one. 
186^850    Ethyl  3-methyl-4- 

(BWthylthio^henyl  (l-methylelhyl> 
phosirfioramidate. 


188,1580 
188kl8B0 
188.1860 
18eJt70O 
188.1780 


1862500 
188i860 
188.2700 
186.2750 
188.2775 


188.3000 


O-BAyl 
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0-(4-(inethylthio)phenyl] 
S-propyl  bboiphorodithioate. 

186.3050    S-{HEthyl8ulfinyl)ethyI]  O.O- 
dimethyl  pioaphorothioate. 

186J200    Fenarimoi. 

186.3250    Flufikifop-butyl. 

186J300    Fluc)rthrinate. 

186.3350    Flubtneturon. 

186.3400    (al|^^  AS,2A)-Fluvalinate  [IRS]- 
alpha-cy4to-3-phenoxbenzyl(A)-2-(2- 
chloro-4-(ttifluoromethyl)  anilino]-3- 
methylbultnoate]. 

186.3450    Fortietanate  hydrochloride. 

186.3500-  Giyphosate. 

186.3550    Hey^s  (2-methyl-2- 
phenyipr^pyl)distannoxane. 

188J650    Im^^liL 

186.3700    Inoi«anic  bromides. 

186,3750    Ipr^ione. 

186.3800    Magpesium  phosphide. 

186.3850    Mafithion. 

186.4000    MeUlaxyl. 

188.4050    Metlanearsonic  acid. 

186.4150    Metkoprene. 

i<vt.4350    Myciobutanil. 


186.4450  Norflurazon. 

186.4575  Oxamyi. 

186.4700  Paraquat 

186.4750  Hiorate. 

186.4800  Phosalone. 

186.4850  Picloram. 

186.4000  Piperoayl  butoxide. 

186:4050  Pirimiphos-methyi 

186.5000  Propargite. 

18&50S0  Propenofoa. 

186.5100  Propetamphos. 

186.5200  Pyrathrins. 

186.5250  Quiulofop^thyl.  * 

186.5350  Simazine. 

186.5400  Synthetic  isoparaffinic  petroleum 

hydrocartxms. 

186.5550  Thiabendazole. 

186.5600  Thidiazuron. 

186J650  Thiodicarb. 

186.5700  Thiophanate-methyl. 

186.5800  S,S.S-Tributyl  phosphorotrithioate. 

186.5850  Triflumizole. 

186.5050  Triforine. 

186.6300  Zinc  ion  and  maneb  coordination 

pRxhict. 


Authority:  21  U.S.C.  34k 

b.  New  St  186.100  through  186.6300 
are  added  in  Subpart  Eat  transferred 
and  recodified  fronr  former  sections  in 
CFR  Part  561  as  indicated  in  the  table  in 
the  preamble  of  this  document  above, 
and  all  authority  citations  at  the  end  of 
each  individual  section  are  removed  and 
the  authority  citation  for  the  part  is 
revised  to  read  as  set  forth  above. 

§116.5400   [Amandacq 

c.  In  S  186.5400  Synthetic  isoparaffinic 
petroleum  hydrocarbons  tformer  21  CFR 
561.365),  the  reference  in  the  text  to 

"i  172.882(a)  and  (b)"  is  amended  to 
read  "21  CFR  172J82(a)  and  (b)"  to 
reflect  the  redesignation  accomplished 
by  paragraph  2.b.  above. 

(FR  Doc.  86-14718  Filed  6-28-88;  &-4&  am] 
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(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington.  DC 
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*6216 


□  YES^ 


Superintendent  of  Documents  Subscriptions  Order  Form 

C/Mvge  your  Older. 


subscriptions  toPUByci^WSfor  Iherlte'Cbogress,  2iSd  &*»ion.  1988 


'  9  please  send  me 
.  for  $104  per  subscription. 

1.  The  total  cost  of  my  order  is  $ — All  prices  include  regular  domestic  postage  and  handling  and  arc  subject  to  change. 

International  customers  please  add  25%. 
Please  l^pe  or  Print - 

2. 


(Company  or  persona]  name) 
(Additiona]  address/attention  line) 


-«i 


3.  Rease  choose  method  of  payment:' 

LJ  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account       M    I    i    I    I    i    I  -Q 


(Street  address) 


D  VISA.  CHOICE  or  MasterCard  Account 
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Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Missouri.  24735 
Tennessee,  24734 
NOTICES 

Health  risk  assessment;  guidelines,  etc.: 

Female  reproductive  risk,  24834 

Male  reproductive  risk.  24850 
Pesticides;  emergency  exemptions,  etc: 

Bifenthrin.  24785 
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Pesticides  registration,  cancellation,  etc.: 
Inorganic  arsenicals  for  non-wood  preservative  use,  24787 

Export  Administration 

See  International  Trade  Admini«trcition 

Federal  Aviation  Administration 

RULES  j 

Airworthiness  directives: 

Glaser-Dirks  Flugzeugbau  GmbH.  24682 
PROPOSED  RULES 
Air  carriers  certification  and  operations: 

Inadvertent  water  landings;  survival  equipment.  24890 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  24828 

Federal  Emergency  Manasement  Agency 

RULES 

Flood  insurance:  communities  eligible  for  sale: 

Idaho  et  al..  24725 
NOTICES 

Agency  information  collection  activities  under  OMB  review 
24796 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate,  etc.  filings: 

Ocean  State  Power  et  al..  24777 
Meetings;  Sunshine  Act,  24828 
Applications,  hearings,  determinations,  eta: 

Manchester  Pipeline  Corp..  24779  ' 

OXY  NGL  Inc.,  24781 

Western  Massachusetts  Electric  Co..  24781 

Federal  Grain  Inspection  Service 

NOTICES 

Agency  designation  actions:  .  • 

Arkansas.  24753 

California  et  al..  24752  ' 

Iowa.  24754 
Minnesota  et  al..  24753 
North  Dakota.  24752 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
St.  Louis  County,  MO,  24826 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  24796 
Investigations,  hearings,  petitions,  etc.: 
U.S./Japan  trade;  high-cube  containers  use.  24797 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  under  OMB  review 
24799,  24800  ' 

(2  documents) 

Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 
Redman  Industries.  Inc..  et  al.,  24683 


Finsnciai  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Interest  rates: 

Renegotiation  Board  and  prompt  payment  rates,  24827 
Surety  companies  acceptable  on  Federal  bonds: 

Fairmont  Insurance  Co.,  24827 

Rockwood  Insurance  Co.,  24827 

Food  and  Drug  Administration 

RULES 

.  Drug  labeling: 

Oral  and  rectal  aspirin  and  aspirin-containing  drug 
products  (OTC);  Reye  syndrome  warning  labeling 
Correction,  24830 

Food  and  Nutrition  Service 

RULES 

Food  stamp  program: 

Homeless  food  stamp  recipient;  prepared  meals  purchase. 
•         24671 

Food  Safety  and  Inspection  Service 

RULES 

Freedom  of  Information  Act;  implementation,  24678 

General  Services  Administration 

RULES 

Federal  Information  Resource  Management  Regulation: 
Redundant  and  nonregulatory  provisions  removal.  24720 

Heaitti  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Social  Security 
Administration 

Hearings  and  Appeals  Office,  Energy  Departrnwit 

NOTICES 

Decisions  and  orders,  24781 

Special  refund  procedures;  implementation,  24762 

Housing  and  Urban  Development  Department 

RULES 

Public  and  Indian  housing: 
Indian  preftrence.  24684 

Immigration  and  Naturalization  Service 

RULES 

Immigration  Reform  and  Control  Act;  implementation: 
Visa  waiver  pilot  program,  24898 

Indian  Affairs  Bureau 

PROPOSED  RULES 

Acquisition  regulations: 

Buy  Indian  Acfc  implementation.  24738 
Osage  judgment  funds  for  education;  management,  24732 

Interior  Department 

Sse  Indian  Affairs  Bureau;  Land  Management  Bureau: 
Minerals  Management  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Qualified  scholarships;  gross  income  exclusion 
Correction.  24830 
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lntematioh|al  Trade  Administration 

NOTICES      I  i 

Antidumping: 
Electiical  conductor  aluminum  redraw  rod  from 
Venozuela.  24755 
Countervailing  duties: 
Electrical  conductor  alumimnm  redraw  rod  from 
Vei^^zuela.  24763 
Applicatidiis,  hearings,  determinations,  etc.: 
Yale  University  et  al.;  correction,  24830 

Intematio^l  Trade  Commission 

NOTICES 

Import  investigations: 
Marine  automatic  pilots,  24808 

Interstate,  Commerce  Commission 

NOTICES      I 

Railroad  operation,  acquisition,  construction,' etc.: 
Delaware  &  Hudson  Railway  Co.,  24809 
Georgia  Woodlands  Railroad  Co.  et  al.,  24809 

Railroad  sjejrvices  abandonment: 
CSX  Transportation,  Inc.,  24808 
Norfolk  land  Western  Railway  Co.,  24809 


Justice  Department  i 

See  also  Antitrust  Division;  Drug  Enforcement  ! 

Administration;  Immigration  and  Naturalization  j 

Serviqi;  Parole  Commission  '■ 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

24809| 
Pollution  (|(introl;  consent  judgments: 
Wasteco^itrol  of  Florida,  Inc..  24810 
|l 
Ljibor  Department 
See  Pension  and  Welfare  Benefits  Administration 

Liind  Manlsgement  Bureau 

NOTICES  «  i 

Agency  information  collection  activities  under  OMB  review. 

24800!  I 
Environm^jital  statements;  availability,  etc.: 
Aptus  Iif|iustrial  and  Hazardous  Waste  Treatment 

Facility,  UT.  24800 
Moab  District,  UT,  24801 
Meetings^  I 

Ukiah  District  Advisory  Council,  24801 
Realty  act^^ns;  sales,  leases,  etc.: 
ArizonaL  |24802,  24803 
(3  doqiiments) 
.     Califomiti.  24804 
Utah.  24805,  24806 
(3  docmnents) 
Survey  pl^l  filings: 
Montana,  24806.  24807 
(2  documents)  I 

Wilderness  study  areas;  characteristics,  inventories,  etc.: 

Arizona).  24807 
Withdrawk^l  and  reservation  of  lands: 
New  M^icico,  24807 


Minerals  Management  Service 

RULES 

Outer  Coijlinental  Shelf;  geological  and  geophysical 
explo ',  itions: 
Reporting  and  recordkeeping  requirements,  24688 


Royalty  management: 
Oil  product  valuation 
Correction,  24668 
NOTICES 

Outer  Continental  Shelf:  developn^ent  operations 
coordination: 
Shell  Offshore  Inc..  24808 

National  Foundation  on  ttw  Arts  and  the  Humanities 

NOTICES 

Agency  infoimation  collection  activities  under  OMB  review, 

24816 

(2  documents) 
Meetings; 
Dance  Advisory  Panel,  24817 

National  Technical  Information  Service 

NOTICES 

Patent  licenses,  exclusive; 
Novo  Laboratories.  24774 
Organic  Biotechnology.  Inc..  24774 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  24828 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities:  domestic  licensing: 
Decommissioning  nuclear  facilities 
Generic  environmental  statement  availability.  24679 
NOTICES 

Environmental  statements;  availability,  etc.: 

Carolina  Power  &  Light  Co.  et  al..  24817 
Nuclear  waste  transportation:  Governors'  designees 

receiving  advance  notiflcation,  24818 
Uranium  mills  facilities:  draft  technical  position  on 

alternate  concentration  limits.  24820 

Packers  and  Stocityards  Administration 

NOTICES 

Central  flling  system;  State  certifications: 
Louisiana,  24755 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act.  24828 
(2  documents) 

Patent  and  Trademark  Office 

NOTICES 

Electronic  data  dissemination  policies  and  guidelines; 
correction.  24830 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans:  class  exemptions: 
Residential  mortgage  financing  arrangements;  prohibited 
transaction  exemption  amendments.  24811 

Pension  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  and  single-employer  plans: 
Payment  of  premiums,  24906 

Personnel  Management  Office 

NOTICES 

Health  benefits.  Federal  employees: 
Program  alternatives  and  reform;  hearing.  24821 
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Postal  Service 

RULES 

International  Mail  Manual: 
Miscellaneous  amendments 
Correction.  24830 
NOTICES 
Meetings;  Sunshine  Act,  24829 

Public  Healtli  Service 

See  Food  and  Drug  Administration 

Researcti  and  Special  Programs  Administration 

PROPOSED  RULES 

Pipeline  safety: 

Damage  prevention  programs.  24747 
NOTICES 
Meetings: 

International  Standards  on  the  Transport  of  Dangerous 
Goods,  24826 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  unlisted  trading  privileges: 

Midwest  Stock  Exchange,  Inc..  24821 

Philadelphia  Stock  Exchange.  Inc.,  24822 
Applications,  hearings,  determinations,  etc.: 

Canadian  Eagle  Exploration,  Inc.,  24822 

CU  Members  Income  Fund,  Ltd.,  24822 

Kinesis,  Inc.,  24823 

Liberty  Cash  Management  Fund,  Inc..  24823 

Thai  Fund.  Inc..  24824 

Transworld  Ventures  Corp..  24825 

Small  Business  Administration 

PROPOSED  RULES 

Conflict  of  interests.  24727 
NOTICES 

License  surrenders: 
Commercial  Capital.  Inc.,  24826 

Social  Security  Administration 

PROPOSED  RULES 

Social  security  beneftis: 
Employment,  wages,  self-employment,  and  self- 
employment  income.  24727 
Supplemental  security  income: 
Resources  accountability  and  elgibility 
Correction.  24830  j 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Soap  Creek  Watershed.  L\.  24755 

! 

State  Department  I 

RULES 

Immigration  Reform  and  Control  Act;  implementation: 

Visa  waiver  pilot  program,  24903 
NOTICES 
Meetings: 

Internatioiial  Telegraph  and  Telephone  Consultative 
Committee,  24826 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Initial  and  permanent  regulatory  programs: 
Abandoned  sites,  24872 


Transportation  Department 

See  Federal  Aviation  Administration;  Federal  Highway 
Administration;  Research  and  Special  Programs 
Administration 

Treasury  Department 

See  Alcohol.  Tobacco  and  Firearms  Bureau;  Customs 
Service;  Fiscal  Service;  Internal  Revenue  Service 

Veterans  Administration 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 

Benefits  eligibility  improvements 
J       Correction.  24831 


Separate  Parts  in  Tliis  Issue 

Part  II 

Environmental  Protection  Agency.  24834 

Part  III 

Environmental  Protection  Agency.  24850 

Part  IV 

Department  of  the  Interior.  OfHce  of  Surface  Mining 
Reclamation  and  Enforcement,  24872 

PartV 

Department  of  Education,  24884 

Part  VI 

Department  of  Transportation.  Federal  Aviation 
Administration.  24890 

Part  VII 

Department  of  Justice.  Immigration  and  Naturalization 
Service,  and  Department  of  State.  24898 

PartVili  ♦ 

Pension  Benefit  Guaranty  Corporation.  24906 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Federal  Re^ster 

Vol.  53.  No.  126 
Thursday,  June  M,  1988 


This  section  pi  the  FEDERAL  REGISTER 
contains  reguMlofy  documents  having 
general  applickibiMy  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Pedefal  Regulations,  which  is 
put)lished  undar  50  tilles  pursuant  to  44 
U.S.C.  1510.  i 

The  Coda  of  I  Federal  Regulations  Is  sold 
t>y  the  SuperMendem  of  Documents. 
Prices  of  ne«f  boolcs  are  listed  in  Ihe 
first  FEDERA^I  REGISTER  issue  ol  each 
week. 

II 
DEPARTMEifr  OF  AGRtCtlLTURE 

I   I 

Food  and  N^itrttion  Sorvte* 

7  CFR  Parts  371. 272, 273, 274.  and  27t 

(AmdLNo.: 


4 


Food  Stampi  h«graiR  Purchasa  of 
Preparad  Maaia  by  Homalesa  Food 
Stamp  Racyfanta 

agency:  Foojd  and  Nutrition  Service. 
USDA.         I 

action:  Flnajl  rule  and  technical 
amendments.! 

auMMARv:  On  Marcit  11. 1987.  the 
Department  published  an  interim 
rulemaking  al  52  FR  7554  which 
provided  thatleffective  not  later  than 
April  1, 19871  homeless  food  stamp 
recipients  (iiif  luding  newly  eligible 
residents  of  j^mporary  shelters  for  the 
homeless)  taffy  use  their  food  stamps  to 
purchase  prepared  meals  served  by  an 
authorized  public  or  private  nonprofit 
establishmea .  approved  by  an 
appropriate  State  or  local  agency,  that 
feeds  homel^i  is  persons.  The  rulemaking 
was  based  ution  the  provisions  of  the 
Homeless  Eligibility  Clarification  Act. 
Pub.  L  No.  SBhSTO,  Title  XI.  100  Stat 
3207-167  (199^)  (hereinafter.  Tub.  L  99- 
570").  This  flrtal  action  implements  as 
final  regulations  the  provisions  of  that 
interim  nileiheking.  In  addition, 
technical  an|4ndments  are  included  to 
correct  a  typK^graphical  error  and  to 
correct  crossTeferences  to  certain 
provisions  apected  by  the  interim  rule. 

DATES:  The  ^^vision  contained  in  this 
action  whicl^  ladopta,  as  final,  interim 
provisions  ptjblished  March  11. 1987. 
including  th#  Icorrection  of  a 
typographic^ t  error  to  {  278.2.  is 
effective  retyaactive  to  April  1. 1987. 
However,  aa  Mated  ia  the  March  11, 
1987  interim  jVule.  homeless  meal 
providers  coUld  submit  applications  for 


authorization  to  accept  food  stamps 
effective  March  11, 1987. 

All  other  provisions  of  this  acticm  are 
effective  August  1, 1988. 

The  provi^ons  of  this  action  cease  to 
be  effective  after  Sqjtember  3a  199a 
FOR  FwrrNBi  iwrowsATiow  conrrACi: 
Questions  regarding  this  rulemaking 
should  be  addressed  to  Russ  Gardiner, 
Acting  Chief.  Administration  and  Des^ 
Brandi,  Food  Stamp  Program.  3101  Paric 
Center  Drive,  Alexandria,  Virginia 
22302.  or  by  telephone  at  (703)  756-3383. 
SUPPLEMENTAIIV  mFORMATION: 

Executiva  Older  12291 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512.1  and  has  been 
classified  non-major. 

The  effect  of  this  action  on  the 
economy  will  be  less  ttian  $100  miUion. 
and  it  wiU  have  an  insignificant  effect 
on  costs  or  prices.  Competition, 
employment,  investment,  productivity, 
and  innovation  will  remain  unaffected. 
There  will  be  no  effect  on  the 
competition  of  United  States-based 
enterprises  with  foreign-based 
enterprises. 

Executiva  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Final  Rule  and 
related  Notice  to  7  CFR  Part  3015. 
Subpart  V  (48  FR  29115),  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  whidi  requires 
intergovernmental  consultation  with 
State  and  local  officials.  , 

Regulatory  Flexibility  Act 

This  final  rule  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.).  Aima  Kondratas, 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  final  rule 
Will  not  have  a  significant  impact  on  a 
stibstantial  number  of  small  entities. 
State  and  local  welfare  agencies  are 
affected  to  the  extent  that  they 
administer  the  program.  Public  or 
private  noniwofit  meal  providers  will  be 
affected  because  of  diwges  which  will 
allow  them  to  accept  food  stamps  in 
payment  for  meals  served  to  homeless 
food  stamp  recipients.  The  rule  will  also 
affect  retail  food  stores  and  wholesale 
food  concerns  which  accept  and  redeem 


food  stamps.  Thus,  while  the  rule  may 
affect  a  substantial  number  of  small 
entities,  the  effect  on  any  one  entity  will 
not  be  significant 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirements  contained  in  Part  278  of 
this  rule  which  permit  homeless  meal 
providers  to  accept  food  stamps  and  to 
redeem  such  stamps  dirough  ti^Iesale 
food  concerns  have  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act.  The  OMB  approval  numbers  for 
these  requirements  are  0684-0006 
(278.1(b)  and  (h).  27a3(a)).  and  0584- 
0085  (27a4(c)). 

Background 

On  March  11, 1987,  the  Department 
published  an  interim  rulemaking  at  52 
FR  7554,  which  implemented  the  food 
stamp-related  amendments  of  the  '\ 

Homeless  Eligibility  Clarification  Act 
Pub.  L  99-570.  That  law  provides  that     ^ 
homeless  food  stamp  recipients 
(including  newly  eligible  residents  of 
temporary  shelters  for  the  homeless) . 
may  use  their  food  stamps  to  purdiase 
prepared  meals  served  by  an  authorized 
public  or  private  nonprofit 
estabUshment  approved  by  an 
appropriate  State  or  local  agency,  that 
feeds  homeless  persons.  This  rule  puts 
those  provisions  into  final  regulatory 
form. 

The  Department  received  a  total  of  30 
comment  letters  on  the  interim 
rulemaking.  All  comments  received 
were  reviewed  and  given  full 
consideration  for  inclusion  in  this  final 
rulemaking.  The  major  concerns  raised 
by  the  commenters  are  discussed  below. 
Comments  which  are  not  relevent  to  the 
final  rulemaking  or  which  address  issues 
not  related  to  the  rulemaking  process 
are  not  discussed. 

Technical  Amendments 

Technical  amendments  are  being 
made  to  7  CFR  273, 274  and  278  of  the 
current  rules.  In  the  interim  rule,  several 
regulatory  paragraphs  were 
redesignated.  At  that  time,  the 
Department  inadvertently  failed  to 
redesignate  several  cross  references  to    . 
these  paragraphs  in  other  parts  of  the 
rule.  To  correct  this  error,  amendments 
are  made  to  the  following  sections: 
7  CFR  273.1(b)(2)(ii) 
7  CFR  273.7(b)(l)(vu) 
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7  CFR  273.8(c)(3) 
7  CFR  273.9(b)(4) 
7CFR273.9(bM5)(i) 
7  CFR  273.11(i) 
7  CFR  274.2(h)(1) 
7  CFR  274.3(c)(1) 

In  addition,  the  Department  is  making 
a  technical  amendment  to  correct  an 
error  in  spelling  in  7  CFR  278.2(b). 

Implementation — Sections  271,2  and 
2783 

Four  comments  were  received 
addressing  the  implementation 
timeframes  mandated  by  the  interim 
rule.  The  commenters  felt  that  the 
implementation  date  of  April  1, 1987, 
was  too  soon  and/or  wirealistic. 
However,  the  implementation  date  was 
mandated  by  Pub.  L  99-670.  Therefore, 
the  Department  had  no  discretion  to 
change  that  date.  In  addition,  the  -. 
implementation  dates  for  this 
rulemaking  have  passed  and  the  issue  is 
no  longer  relevant  to  this  final  rule. 

Definitions — Section  271.2 

Five  comments  addressed  the 
definition  of  a  homeless  food  stamp 
household.  Hie  commenters  felt  the 
terms  "fixed  mailing  address"  and 
"permanent  dwelling"  should  be 
clarified  and/or  expanded  to  include 
individuals  or  families  in  hotels  without 
cooking  and  cold  storage  facilities.  With 
enactment  of  Pub.  L 100-77  on  July  22, 
1987,  this  definition  is  no  longer 
necessary.  Title  VIII.  Section  801.  of  Pub. 
L 100-77  amends  section  3  of  the  Food 
St^mp  Act  to  establish  a'statutory 
definition  of  "homeless  individual".  The 
statute  defines  a  homeless  individual  as 
an  individual  who  lacks  a  fixed  and 
regular  nighttime  residence  or  an 
individual  whose  primary  nighttime 
residence  is:  1)  A  homeless  shelter  or 
welfare  hotel;  2)  a  halfway  house  or 
similar  institution  that  provides 
temporary  residence  for  individuals;  3)  a 
temporary  accommodation  in  the 
residence  of  another  individual;  or  4)  in 
a  place  not  designed  for,  or  ordinarily 
used  as.  a  regular  sleeping 
accommodation  for  human  beings  (a 
hallway,  a  bus  station,  a  lobby  or 
similar  places).  The  definition  of 
homeless  individual  is  consistent  with 
the  Congressional  intent  surrounding 
enactment  of  the  Homeless  Eligiblhty 
Clariflcation  Act  enacted  in  1986^ 
Therefore,  in  an  interim  rule  published 
on  September  29. 1987  at  52  FR  36390, 
the  Department  amended  7  CFR  271.2  to 
remove  the  definition  of  homeless  food 
stamp  household  and  add  the  statutory 
definition  of  homeless  individual. 

One  commenter  proposed  that  the 
Department  change  the  definition  of 
homeless  meal  provider  to  limit  the 


authorization  of  homeless  meal 
providers  to  continuously  operating 
shelters,  thus  excluding  soup  kitchens 
which  are' typically  less  established  and 
jeasily  started  and  stopped.  The 
Department  believes  that  Congress 
intended  to  include  soup  kitchens  as 
homeless  meal  providen.  Hie  pertinent 
statutory  language  r^ers  to  *^bUe  or 
private  nonproHt  establishmentfsf 
(Pub.  L  99^70, 8. 11002(a))  (emphasis 
added.).  The  Department  beeves  that  it 
would  be  difficult  to  interpret  the  term 
"establishment"  in  a  manner  that  would 
exclude  soup  kitchens.  The 
Department's  conclusion  in  this  matter 
is  supported  by  the  legislative  history. 
Eg.  132.  Congressional  Reeord'Sl5347 
(daily  ed.  October  7. 1986)  (statements 
of  Senator  Helms  and  Senator 
Domenici).  Like  all  establishments 
seeking  authorization,  soup  kitchens 
would  still  have  to  meet  applicable 
eligibility  criteria.  The  interim 
provisions  defining  a  homeless  meal 
provide^are  adopted  as  final  without 
change.  . 

State/local  Agency  Approvcl  of 
Homeless  Meal  I'roviden — SecUon 
2723  ' . 

Fourteen  commenters  addressed  the 
provision  requiring  State  and/or  local 
agencies  to  approve  homeless  meal 
providers  prior  to  their  authorization  to 
accept  food  stamps.  A  majority  of  the 
conuncnts  opposed  or  questioned  the 
need  for  such  agencies'  involvement  in 
the  approval  process  for  various 
reasons,  including  an  anticipated 
increase  in  burden  on  the  agencies. 
Several  commenters  requested  that  the 
Department  be  more  specific  about  . 
standards  to  be  used.  Two  commenters 
suggested 'that  State  approval- 
requirements  be  strengthened  to  include 
compliance -with  fire,  health,  safety, 
zoning  and  other  similar  codes,  and  two 
proposed  that  State  agencies  be  required 
to  monitor  the  operations  of  homeless 
meal  providers  in  addition  to  approving 
them.  Three  commenters  felt  tli^t  the. 
Department  should  assume 
responsibility  for  approving  homeless 
meal  providers  as  part  of  its  retailer 
authorization  process.  One  commenter 
asked  for  clarification  of  the 
circumstances  tmdier  which  a  State 
agency  can  reschnd  approval  of  a  meal 
provider. 

The  requirement  that  establishments 
be  approved  by  State  or  local  agencies 
is  mandated  by  Pub.  L  99-570.  The 
Department  has  no  discretion  to  change 
that  requirement.  We  note  that  the 
interim  rulemaking  was  designed  to 
provide  maximum  flexibility  to  State 
agencies  with  regard  to  designating 
which  State  or  local  government  agency 


would  be  responsible  for  the  approval 
process.  As  stated  in- the  preamble  to  the 
March  11, 1987  interim  rulemaking,  the 
Department's  policy  is  not  meant  to 
impose  any  significant  burden  on  the 
establishment  or  shelter,  or  on  the 
responsible  Slate  or  local  agency.  The 
purpose  of  approval  is  to  ensure  that  the 
establishment  is  in  fact  serving  meals  to 
the  homeless. 

As  stated  in  the  rule,  the  appropriate 
State  or  local  agency  "shall  approve 
establishments  and  shelters  serving  the 
homeless  npbnvufficient  evidence,  as 
determined  by  the  agency,  that  the 
establishment  or  shelter  does -in  fact 
serve  meals-  to  homeless  perscms."  52  FR 
7554.  7557  (codified  at?  CFR  272.9).  The 
Department  does  not  believp  it  would  be 
in  the  best  interest  of  homeless  food 
stamp  recipients  nor  of  State  or  local 
agencies  to  Impose  additional  approval 
criteria.  Because  the  approval  process  is 
not  meant  to  pose  an  undue  burden  on 
either  the  State  or  local  governments  or 
the  homeliess  meal  providers,  the 
Department  does  not  believe  that  it 
would  be  appropriate  to  require 
systematic,  ongoing  monitoring  of 
homeless  meal  providers  by  the 
approving  authority.  However,  the 
responsible  agency  should  be  alert  to 
any  information  or  evidence  that  the 
provider  is  no  longer  serving  homeless 
persons.  If  this  is  found  to  be  the  case, 
approval  must  be  rescinded. 

For  these  reasons,  the  provisions  of 
the  interim  rule  requiring  State  or  local 
agency  approval  of  homeless  meal 
providers  are  adopted  as  final  with  no  ' 
changes. 

Certification  of  Residents  of  Homeless 
Shelters— Section  273.1(e)(5j        .    . 

Five  commenters  addressed  the 
provisions  related  to  the  certification  of 
the  newly  eligible  residents  of  shelters 
for  the  homeless.  One  commenter 
applauded  the  provisioa  whidi  expands, 
the  Food  Stamp  Program  to  another 
category  of  homeless  persons.  The 
remfuning  four  commenters  questioned 
the  provision  as  foUowf . 

Sdme  commenters  requested 
certification  policy  clarifications.  One 
asked  whedier  the  nonprofit  status  of  a 
homeless  shelter  must  be  verified  prior 
to  certification  of  one  of  its  re8identB.4f 
the  shelter  is  not  authorized  as  a 
hmndess  meal  provider.  The  interim 
rule  did  not  change  program 
requirements  with  regard  to  verification. 
State  agencies  should  continue  to  apply 
their  normal  verification  requirements, 
including  optional  verification 
consistent  with  food  stamp  regulations. 
{See.  7.  CFR  273.^f))  Another 
commenter  requested  that  the 
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— .- r4  clarily  whether  residents  of 

bometess  plielters  are  eligibte  to 
participate  in  the  Food  Stamp  Program  if 
the  shelterjis  not  an  authoruted  meal 
providei.  tlihe  el^hility  of  residents  of 
homeless  bheiters  is  not  dependent  upon 
the  food  sump  aathorizatian  status  of 
the  shelter:  Such  residents  may  be 
certified  if  they  meet  the  eligibility 
requiremaits.  whether  or  not  the  sheher 
is  authorized  to  accept  food  stamps. 
One  connenter  suggested  that  the 
Department  restrict  the  use  of  stanq>s  by 
fMidento  tf  homeless  shelters.  Le^ 
stipulate  mat  their  food  stamps  be 
spendable  My  hi  certahi  places,  to 
prevent  ahhse.  Such  restriction  was 
cleariy  nokjthe  bitent  of  die  Congress 
when  it  parsed  legislation  opening  the 
program  t^iresidents  of  shelters  for  the 
homeless.  $uch  a  potfa:y  wcMild  not  be  in 
the  best  interest  (rf  any  parties 
concerned  particnlariy  ^ven  the  largely 
unstable  and  migratory  nature  of  the 
homeless  pbpulstion.  In  dasrtlme,  many 
homeless  persons  travel  from  one 
locati<m  to  Btnotber  and  may  not  eat  iii 
the  same  pkce  on  any  consistent  basis 
even  thoitth  their  primary  nighttfane 
resideneei^ahis  relatively  constant 
Tying  sodkBersons  to  one  location  for 
meals  woiUd  not  be  practicable.  A 
restriictivelaolicy  could  also  hnpose 
additionall burdens  on  Federal andState 
agencies,  uid  riieHers  ormeal  providera.- 
Por  exuafXe,  rsstricted  spending  could 
necessitaweidier  spedaUy^ninted  or 
marked  coupons,  or  that  meal  providers 
serve  as  a^thmiaed  representatives.  If 
meal  providers,  as  authorised 
representaMves.  hold  a  hosoeless 
person's  oMipoos,  die  meal  provider 
must  be  r^fNonsible  for  die  sccounting 
for  and  refftn  ol  unused  benefits,  should 
the  redpis^  dedde  to  move  from  the 
area  duriiwia  given  month  and  need  to 
spend  his/btf  leBsaMng  program 
benefits  injinodier  hicatioii.  One 
commented  felt  that  opening  the  program 
to  residente  of  homeless  shelters  would 
result  in  a  dupUcation  of  benefits  shice 
such  persons  may  abeady  be  receiving 
benefits  fr^  oUier  sowcea.  While  this 
could  be  tij^e  In  some  fautances. 
Congress  cAsarly  Intended  diat  homeless 
persons  bfli  httowed  die  choice  to  qioid 
their  food  ^^ap  beasts  for  prqtaired 
mealrorick  food  pnrchased  dumigh  die 
retail  food1t(ystem.  For  die  reasons  dted 
above,  theibterim  nde  provisions  on  die 
certificatiofi  of  residents  of  hondess 
shelters  art  adopted  aa  final  without 
.change.     j| 

Issuance  oJTfJ  Coupons 

Four  Sta  S  agendas  (qiposed  Uie 
policy,  aa  <  isaribad  telhe  interim  rule's 
preamble  l^ignage.  diat  allows  Stales 
the  option  to  issue  all  or  a  large  portion 


of  a  homeless  person's  food  stamp 
allotment  in  $1  coupons.  The  ob)ections 
dted  faiduded  dw  belief  diat  such  a 
poliqr  would  be  administrativdy 
burdensome,  would  endanger  recipient 
safety,  and  would  create  storage 
problems  for  homeless  reorients.  The 
optioii  to  issue  $1  columns  was  primarily 
an  effort  to  facilitate  die  chat^anakii^ 
process  for  both  fedpients  and  homdess 
meal  providers.  Since  cash  change  may 
not  be  returned  by  meal  providers,  it  is 
in  the  best  interest  of  both  the  provider 
and  the  recipient  to  have  a  viable  way 
to  facilitate  the  rhai^m^Ung  process. 
It  has  been  suggested  that  allotraents 
consisting  entirely  of  $1  coiqions  could 
be  quite  bulky  and  visible  and  thoeforo 
vulnerable  to  theft  and  potentially 
dangerous  for  recants.  In  areas  where 
State  agencies  determine  that  increased 
potential  for  theft  and  endangennent  of 
redpients  are  Cactors,  coupons  should 
be  issued  in  the  normal  manner. 
However,  it  is  the  Department's  position 
that  this  win  not  completdy  aUieviate 
the  potential  problem  of  tl»ft  Since  $1 
coupons  wlH  be  returned  to  redpients 
lot  many  ptuxihases  made  with  $&  and 
$10  coupons,  redpients  could  still 
accumulate  significant  numbers  of  $1 
coupons.  Fiirther.  the  Department 
beUeves  there  is  a  significant  potential 
diatlooSe  $1' coupons  (for  changemaking . 
purposes)  will  be  in  shwt  supply  among 
h(Rneless  meal  providers.  A  lack  of 
adequate  supplies  of  $1  coupons  in 
circulation  among  meal  providers  could 
result  hi  significant  hardship  to  both 
providers  and  redpients. 

In  view  of  these  factors,  the  issuance 
of  $1  cotqKms  will  remain  an  option  for. 
those  State  agendas  dioosing  to  issue  in 
that  manner.  This  option  is  being 
formally  indnded  in  an  upcoming 
revision  to  food  stamp  regulations. 

Voluntary  Use  of  Coupom— Section 
278^ 

Five  commenters  addressed  the 
provisim  dial  eot^Mm  use  must  be 
voluntary  on  die  part  of  die  homdess 
redpient  Two  conmient««  wanted  to 
allow  meal  providers  to  require  food 
stamp  recipients  to  use  then-  food 
stamiw.  This  would  be  dhecdy  cootraiy 
to  the  provisions  of  Pub.  L  W-57a 
which  specifically  state  diat  die  use  of 
coupons  by  homeless  persons  to 
purchase  meals  nrast  be  vdnntary. 
Three  commenters  expressed  concerns 
that  given  the  language  of  the  Interim 
rule,  meal  providers  could  abuse  die 
"vohmtary"  provisions  of  the  nde 
pressuring  rec^iients  to  use  their 
coupons.  These  oommentm 
recommended  that  the  rule  be  darified 
aiid/or  strengthened  to  ensuro 
compliance  by  providers.  As  written,  the 


rule  cleariy  states  that  use  of  coupons 
by  the  homeless  to  purdiase  meals  must 
be  vohmtary.  The  rule  also  specifies  that 
meal  providers  are  subject  to  die  same 
basic  requirements  for  partidpation  as 
retailers,  and.  like  retailers,  homeless 
meal  i»oviders  era  also  subfect  to 
penaldes  for  noncompHance.  Hie 
Department  believes  that  the  iwording  of 
die  Interim  rule  is  sufficient  to  ensure 
compliance  by  homeless  meal  providers; 
therefore,  the  provisions  of  die  interim 
rule  on  die  voluntary  use  of  coupons  are 
adopted  as  final  without  diange. 

Meal  Provider  Authorization  Process — 
Section  278.1(a).  (b)  andfh) 

Three  ccmunenters  addressed  the  area 
of  general  eligibility  criteria  for  meal 
providers.  One  felt  that  the  interim  rule 
contained  excessive  restrictions  that 
would  deter  providers'  ^pUcations. 
Another  commenter  felt  that  the 
disadvantages  to  meal  providers 
outweighed  the  advantages,  and  that  it 
would  not  be  worthwhile  to  meal 
providers  to  partidpate  in  the  program. 
Another  commenter.  however,  felt  that 
the  Department  should  strengthen  the 
criteria  by  requiring  Aat  meal  provkiers 
furnish  artides  of  incorporation  or 
similar  chartering  documentation;  an 
employer  ID  issued  by  the  Internal 
Revenue  Service:  and  die  names  ol 
princymloCBcers.  The  Department 
believes  that  the  nature  of  many 
homeless  meal  providers  precludes  the 
unposition  of  criteria  such  as  those 
suggested  by  die  third  commenter 
above.  The  toleration  of  sudi 
estabUshments  is  often  very  infoimally 
structured  and  many  wotdd  not 
routindy  possess  onploycr  IDs.  Articles 
of  incorporation  or  chartering 
documentation  are  also  unlikely  to  exist 
The  name  of  die  person  reqtonsiUe  for 
the  operation  of  such  estabUshments  is 
already  obtained  st  the  time  of 
application  for  authorisation.  On  the 
odier  hand.  Pub.  L  88-570  is  ei^lkit  diet 
meal  providers  must  meet  certain  basic 
minimum  requirements.  In  order  to 
ensure  that  these  wiiniimimy  ere  met  the 
Department  bdieves  that  tlie  criteria 
specified  in  the  interim  rule  are 
essentiaL 

Two  commenters  requested 
darificatioo  of  die  procedures  regarding 
documentation  of  the  use  of  donated 
foods  by  meal  providers.  It  Is  FNS' 
intent  that  at  die  time  apfdicatkms  from 
meal  providers  are  processed,  FNS  field 
offices  shall  make  die  necessary 
inquiries  to  determine  die  extent  to 
which  the  anilicant  uses  or  will  use 
donated  foods  in  the  preparation  of 
meals  to  be  served  to  the  homeless  in 
return  for  food  stamps.  One  State 


24874  Federal  Register  /  Vol.  53.  No.  126  /Thursday.  Jtme  30,  1988  /  Rules  and  Regulation! 


agency  requested  clariHcation  of  who 
must  verify  that  a  homeless  meal 
provider  is  nonproHt.  Each  applicant 
meal  provide  must  provide 
documentation  of  nonprofit  status  to  the 
FNS  Held  office  at  the  time  the  meal 
provider  application  is  processed. 

The  Department  believes  that  the 
interim  rule  provisions  as  they  pertain  to 
the  general  eligility  criteria  for  homeless 
meal  providers,  and  as  clarified  above, 
are  adequate  and  serve  the  best  interest 
of  both  meal  providers  and  other 
affected  parties.  Therefore,  they  are 
adopted  as  final  without  change. 

Meal  Pacing  Requirements — Section 
278.2(b) 

The  interim  rule  established  general 
meal  pricing  parameters  for  use  by 
authorized  meal  pro\'ider8.  Hie  rule 
provided  that  homeless  recipients,  using 
food  stamps  to  purchase  prepared 
meals,  may  not  be  requested  to  pay 
more  for  a  meal  than  the  average  cost  of 
the  purchased  food  used  in  the 
preparation  of  the  meal.  In  addition,  the 
rule  stated  that  payment  in  food  stamps 
m(ist  be  voluntary,  that  if  others  have 
the  option  of  eating  free  or  making  a 
donation,  then  food  stamp  recipients 
must  be  afforded  the  same  option  (equal 
treatment);  that  neither  cash  nor  credit 
slips  may  be  used  taprovide  change  to 
patrons  using  food  stamps  to  pay  for 
meals;  and  that  voluntary  overpayments 
by  recipients  may  be  accepted  by  meal 
providers. 

The  Department  received  a  number  of 
comments  on  the  overall  issue  of  meal 
pricing.  The  comments  addressed  meal 
pricing  in  general  and  other  provisions 
such  as  equal  treatment  and  voluntary 
use  as  they  related  to  meal  pricing  and 
compliance  by  meal  providers.  Several 
commenters  believe  that  the 
administrative  burden  resulting  from  the 
imposition  of  these  provisions  is  too 
great  or  is  prohibitive.  Other 
commenters  objected  to  or  requested 
further  clarification  of  the  voluntary 
overpayment  provisions.  Three 
commenters  want  the  Department  to 
allow  meal  providers  to  require  the*  use 
of  coupons  by  food  stamp  recipients  to 
purchase  meals.  Two  others  requested 
that  the  Department  permit  providers  to 
consider  all  related  costs,  such  as  costs 
of  food  storage  and  preparation,  when 
determining  the  average  cost  of  a  meal 
ser\'ed:  another  suggested  that  meal 
providers  be  permitted  tolvund  the 
average  cost  to  the  nearestdoUar 
amount.  Five  commenters  expressed 
concerns  that  the  rule's  equal  treatment 
provisions  were  not  strong  enough  and 
would  allow  abuse  by  meal  providers. 
One  commenter  requested  thut  the  rule 
language  be  clarified  to  state  that 


"pressure  to  donate"  by  meal  providers 
is  grounds  for  disqualification.  One 
commenter  felt  that  the  meal  pricing 
guidelines  contradict  the  cash  change 
provisions  and  another  recommended 
that  the  Department  require  meal 
providers  to  display  a  sign  advising 
clients  of  applicable  ruleft.-their  rights.,^ 
and  the  appropriate  Stat^  agency        ' 
contact  for  complaints.'questions,  etc. 

The  Department  is  very  sensitive  to 
the  fact  that  the  informal  and  often 
mostly  volunteer  nature  of  many 
homeless  meal  provider  operations 
precludes  the  development  and 
implementation  of  complex,  structured 
operating  and  recordkeeping  systems. 
For  this  reason,  the  requirements  set 
forth  in  the  interim  rule  were  developed 
with  a  view  to  both  minimizing  the 
administrative  border  on  such  meal 
providers  and  protecting  the  rights  of 
recipients,  while  at  the  same  time 
complying  with  the  provisions  and 
intent  of  the  law.  The  language  of  Pub.  L 
9&-570  is  very  specific  in  the  area  of 
meal  pricing  and  related  provisions  such 
as  voluntary  use,  and  little 
Departmental  discretion  was  possible  or 
practical.  For  instance,  in  the  area  of 
meal  pricing,  the  law  is  specific  that  the 
amount  requested  cannot  exceed  the 
average  cost  of  the  food  in  a  meal 
served.  Nothing  in  the  law  or  regulations 
prohibits  a  meal  provider  from 
requesting  less  than  the  average  cost  of 
food  in  a  meal  Thus,  while  rounding 
down  to  the  nearest  whole  dollar 
amount  is  acceptable,  rounding  up 
would  not  be  permitted.  This  does 
generate  problems  when  the  average 
cost  is  not  a  whole  dollar  amount  and 
cash  change  is  prohibited.  To  address 
this,  the  Diepartment  decided  to  allow 
homeless  meal  providers  to  accept 
voluntary'  overpayments  by  recipients. 
The  Department  beUeves  that  the 
voluntarj'  overpajonent  provision  is  In 
the  best  interest  of  the  homelcss^   . 
individuals  and  participating  meal 
providers. 

The  interim  rule  provision  which 
provides  for  equal  treatment  of 
homeless  recipients  is  very  clear.  .     .    .. 
Homeless  recipients,  may  not  be  tseated 
differently  than  other  peivons  in  similar 
circumstances.  la  response  to  one 
comment,  the  Department  wishes  to 
clarify  that  the  equal  treatment 
provisions  do  not  preclude  a  meal 
provider,  which  currently  offers  meals  to 
homeless  persons  at  no  charge,  from 
requesting  payment  in  food  stamps  after 
the  provider  is  authorized  to  ac<%pt  food 
stamps.  However,  meal  providers  may 
not  refuse  taprovide  a  free  meal  simply 
because  they  are  aware  that  an 
individual  receives  food  stamps.  If 


others  in  similar  circumstances  have  the 
option  to  eat  free  or  make  payment  in 
some  way.  then  homeless  food  stamp 
recipients  must  be  given  the  same 
option.  These  provisions  are  clearly 
enforceable  under  the  regulations  which 
subject  retailers,  including  meal 
providers,  to  penalties  and 
disqualification  for  feilure  to  comply 
with  program  rules  and  requirements. 

In  the  area  of  voluntary  use  of 
coupons.  Pub.  L  99-570  is  specific  and 
mandates  that  the  use  of  food  stamps  by 
homeless  recipients  must  be  voluntary. 
Homeless  food  stamp  recipients  can  in 
no  way  be  required  to  use  their  coupons 
to  pay  for  meals.  Pressuring  homeless 
recipients  to  use  coupons  against  their 
will  would  constitute  a  violation  of  the 
voluntary'  use  provisions  of  both  the  - 
statute  and  regulations  and  could  result 
in  the  disqualification  of  a  meal 
provider. 

The  Department  does  not  believe  that 
the  development  and  display  of  a 
comprehensive  recipient  information 
and  rights  sign  would  be 
administratively  cost  effective  i 
practical.  The  development  clearance, 
production,  and  distribution  process  for 
such  signs,  at  either  the  State  or  Federal 
level  would  preclude  effective 
implementation  within  a  reasonable 
period  of  time.  This  would  residt  in 
increased  administrative  and  financial 
burden  on  State  and  Federal  agencies, 
with  a  relatively  small  level  of  benefit  if 
any,  for  anyone.  The  Department  does 
not  object  to  the  display  of  such  signs  at 
the  discretion  of  State  agencies  or  meal 
providers  which  wish  to  provide  such 
signs.  However,  the  Department  is  not 
requiring  that  such  signs  be  posted. 

For  the  reasons  discussed  above,  the 
interim  rule  provisions  on  meal  pricing, 
equal  treatment  and  voluntary  use  of 
coupons  are  accepted  as  final  without 
change. 

Meal  Providers  as  Authorized 
Representativea^Section273.J(f)(4)(iv) 

Seven  commenters  addressed  the 
interim  rule  provision  prohibiting  meal 
providers  from  serving  as  authorized 
representatives  for  homeless  food  stamp 
households.  One  welfare  advocate 
supports  the  Department's  position  on 
this  issue,  while  the  other  isix 
commenters  dis^ree  with  the 
Department  and  want  the  rules  changed 
to  permit  meal  providers  to  serve  as 
authorized  representatives.  It  remaina  . 
the  Department's  position  that 
permitting  homeless  meal  providers  to , 
serve  as  authorized  representatives 
would  not  be  in  the  best  interest  of 
homeless  recipients  of  the  Food  Stamp 
Program,  overall  for  the  reasons  set 


forth  in  th^ 
rule, 
on  authi 
adopted  an 
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preamble  to  the  interim  final 
Acco^ngly.  the  interim  provisions 
d  representatives  are 
inal,  unchanged. 


Limiting  ti  i  Participation  of  Homeless 
Meal  Pmvii^ers— Section  278.1(h) 

One  State  agency  questioned  the 
circumstances  and  criteria  under  which 
FNS  will  djatermine  if  program  integrity 
will  be  daf^aged  by  the  participation  of 
a  homelesi  meal  provider.  The 
commentefleeld  that  such 
determinatiJDns  could  conflict  with  State 
agency  approvals  of  providers, 
especially  if  the  provider  is  the  only  one 
of  its  kindui  the  area.  FNS  wUl  make 
such  detern^inations  in  much  the  same 
manner  as{9t  does  when  assessing  the 
authorization  of  other  establishments. 
That  is.  FNi  will  consider  whether  the 
meal  provider  is  in  compliance  with 
applicable  I  frogram  regulations.  The 
Departmenl;  sees  no  way  in  which  *uch 
a  aetermination  could  impact  negatively 
on  a  Stateagency's  approval  process 
since  the  Sk^te  processes  wholly 
independeht  of  the  Federal 
determination  to  limit  participation  of  a 
specific  provider.  The  State's  approval 
process  is  iihlikely  to  address  the 
question  of  Whether  a  provider  is  the 
only  one  of  tts  kind  in  an  area  for  food 
stamp  pun  4ses. 

Complianc  a  of  Homeless  Meal 
Providers 

Two  conktaenters  requested  that  the 
Department!  clarify  who  is  responsible 
for  monitofing  meal  provider 
complianc^^  and  how  complaints  of 
noncompliatice  will  be  handled.  Meal 
provider  c0*ipUance,  as  with  other 
retailers.  vUill  be  the  responsibility  of 
FNS  field  oflRces.  Complaints  will  be 
processed  consistent  with  current 
procedures  for  handling  retailer 
complaintsi 

Cash  ChaMe— Section  274.10 

Seven  cojmmenters  objected  to  or 
questioned!  ^^  interim  rule  provision 
which  prohibits  the  return  of  cash 
change  to  recipients  using  food  stamps 
to  purchase  prepared  meals.  The 
commentem  wanted  the  Department  to 
permit  the  return  of  cash  change  or 
otherwise  amend  the  provision  to 
eliminate  ppiiblems  which  could  arise 
when  the  price  of  a  meal  served  is  not 
an  exact  doOar  amount.  It  remains  the 
Department's  position  that  the  use  of 
cash  changU  or  credit  slip  systems  for 
purposes  o|  providing  change  is  both  not 
consistent  with  Congressional  intent  in 
estabUshing  the  prepared  meals 
provisions  of  Pub.  L  99-570.  and  not  in 
the  best  intorest  of  the  Food  Stamp 
Program  is  aeneral  or  its  homeless 


recipients.  Accordingly,  the  interim 
provision  on  cash  change  and  credit  slip 
systems  are  adopted  as  final  without 
change. 

As  stated  in.  the  preamble  to  the 
interim  rule,  the  prohibition  on  cash 
change  is  supported  by  the  legislative 
history.  132  Congressional  Record. 
Supra.  It  is  further  supported  by  the 
practical  consideration,  also  discussed 
in  the  interim  rule  preamble,  that 
because  homeless  meal  providers  may 
not  redeem  food  stamps  for  cash,  they 
are  less  likely  than  other  retailers  to 
have  the  cash  necessary  to  make 
change.  Moreover,  allowing  cash  change 
in  a  homeless  meal  provider  setting 
would  invite  program  abuse.  In  many 
instances,  homeless  meal  provider 
patrons  may  pay  or  donate  any  amount 
they  wish  for  a  meal.  If  cash  change 
were  permitted,  a  recipient  could  elect 
to  pay  a  token  amount  of  food  stamps 
for  a  meal,  receive  a  relatively  large 
amount  of  change  and  in  this  manner 
convert  food  stamps  into  cash.  For 
example,  a  patron  could  inform  the 
provider  that  he  intended  to  pay  5  cents 
for  a  one  dollar  meal.  The  provider 
would  have  to  return  95  cents  in  change 
to  the  patron.  This  transaction,  repeated 
a  number  of  times,  would  result  in  the 
conversion  of  most  of  the  patron's  food 
stamp  allotment  into  cash  that  would  be 
available  for  expenditures  on  items 
other  than  food.  This  result  would 
obviously  be  contrary  to  the  purpose  of 
the  Food  Stamp  Program,  as  expressed 
in  the  Food  Stamp  Act 

Limiting  Participation  to  Homeless  Food 
Stamp  Households  (Section  278.2(1)) 

Ten  commenters  disagree  with  the 
requirement  that  homeless  meal 
providers  ensure  that  only  homeless 
persons  use  food  stamps  to  purchase 
prepared  meals.  The  lack  of  a  specially- 
marked  ID.  increased  administrative 
burden,  complexity,  and  lack  of 
guidelines  were  among  the  reasons  cited 
for  the  negative  comments.  Several 
commenters  requested  that  the 
Department  suggest  or  specify  the 
methodology  to  be  used  by  meal 
providers  for  identifying  and  limiting 
participation  to  homeless  recipients.  The 
Department  is  sympathetic  with  the 
concerns  expressed  by  the  commenters. 
However,  Congressional  intent  is 
clear — the  provisions  apply  only  to 
"homeless"  food  stamp  recipients.  The 
Department  believes  it  is  impractical  to 
expect  that  this  provision  can  be 
enforced  at  other  than  the  meal  provider 
level.  The  Department  believes  Uiat  the 
issuance  and  use  of  specially-market 
identification  cards  for  purchasing 
prepared  meals  would  place  an 
additional  administrative  and  financial 


burden  on  State  agencies  and  is  not 
necessary  for  effective  operations.  All 
homeless  recipients  are  provided  a 
regular  food  stamp  identification  card 
when  certified.  Meal  providers  may 
request  that  they  be  displayed  if 
questions  arise.  Other,  non-homeless 
recipients  will  have  such  cards,  but  it  is 
unlikely  they  would  go  to  soup  kitchens 
and  shelters  for  meals.  In  general,  when 
a  patron's  status  is  in  question,  an  oral 
statement  from  the  patron  that  he/she  is 
homeless  and  no  knowledge  by  the  meal 
provider  to  the  contrary,  will  serve  as 
adequate  verification  of  that  person's 
right  to  use  food  stamps  to  purchase 
prepared  meals.  The  interim  rule 
provision  requiring  meal  providers  to 
establish  a  person's  right  to  use  food 
stamps  for  meals  is  accepted  as  final 
without  change. 

Reporting 

One  commenter  suggested  that  the 
Department  require  authorized  meal 
providers  to  submit  monthly  reports 
identifying  the  quantity  of  coupons 
received  from  homeless  persons  and  the 
name  and  address  of  estabUshments 
where  coupons  are  redeemed.  The 
Department  does  hot  believe  such  a 
reporting  requirement  is  necessary  nor 
that  it  would  be  in  the  best  interest  of 
meal  providers  of  the  Food  Stamp 
Program  in  general.  The  burden  such  a 
requirement  would  impose  on  meal 
providers  and  the  Federal  Government 
cannot  be  justified  at  this  time. 
Consequently,  the  suggestion  is  rejected. 

Redemption  Process — Section  2782(e) 

Three  comments  were  received 
objecting  to  the  provision  which 
prohibits  redemption  by  meal  providers 
through  financial  institutions.  The 
commenters  cite  administrative  burden 
and  restrictiveness  as  reasons  for  their 
objections.  Pub.  L  99-570  specifically 
prohibits  homeless  meal  providers  from 
redeeming  coupons  through  the  financial 
institution  system.  Therefore,  the 
Department  has  no  discretion  to  permit 
the  use  of  financial  institutions  for 
redemption  in  this  instance. 
Consequently,  the  interim  rule  provision 
prohibiting  redemption  through  financial 
institutions  is  adopted  as  final  without 
change. 

Evaluation 

One  homeless  advocate  requested 
that  the  Department  allow  the  public  to 
comment  on  any  problems  or  successes 
encountered  by  homeless  meal 
providers  before  the  report  to  Congress 
required  by  Pub.  L  99-570  on  the  effects 
of  the  proposed  meals  provisions  of  the 
statute.  The  commenter  feels  it  is 
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important  to  demonstrate  the  number  ei 
providers  participating  compared  to  the 
number  of  providers  f^igibie  aad  the 
reasons  for  non-participation.  The 
Department's  evaluation  will  address 
these  areas  in  its  report  Comments  from 
the  public  are  encouraged:  such 
comments,  as  well  as  all  other  pertinent, 
available  information,  will  be  carefully 
considered  as  the  report  to  Congress  is 
prepared. 

Outreach 

Three  comments  were  received 
objecting  to  the  lack  of  Food  Stamp 
Program  outreach  in  general,  and 
particularly  as  it  affects  the 
participation  of  iKMseless  persons.  On 
September  2a  1987,  The  Department 
published  interim  rules  at  52  FR  36390 
which  provide  for  Federal  funding,  in 
accordance  with  section  277,  of  program 
information  to  the  homeless,  which 
State  agencies  may  undertake  at  their 
option. 

List  of  Subjects 

7CFRPart271 

Administrative  practice  and 
procedure.  Food  and  ^hItrition  Service, 
Food  Stamps,  Grant  programs — social 
programs. 

7  cm  Part  272 

Alaska,  Civil  rights,  Food  stamps. 
Grant  iwograms — social  programs. 
Reporting  and  recordkeeping 
requirements. 

7CFRPart273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  stamps. 
Fraud,  Grant  programs — social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
sectuity.  Students. 

7CFRPart274 

Administrative  practice  and 
procedure.  Food  and  Nutrition  Service, 
Food  Stamps,  Grant  programs — social 
programs. 

7CFRPart278 

Administrative  practice  and 
procedure.  Food  and  Nutrition  Service, 
Food  Stamps,  Grant  programs — social 
programs. 

Accordingly,  7  CFR  Part  271,  272, 273, 
274,  and  278  are  amended  as  follows: 

1.  The  authority  citation  for  Parts  271, 
272,  273,  274  and  278  continues  to  read 
as  follows: 

Authority:  7  U.S.C.  2011-2«W9. 

2.  The  interim  rule  amending  7  CFR 
Parts  271.  272.  Z73.  274  and  278  which 
was  published  at  52  Fit  7554-7558  on 
March  11, 1987,  with  the  exception  of  the 


definition  of  "homeless  food  stamp 
household"  in  271Z  (the  definition  of 
"hoaeleM  food  stamp  household"  was 
removed  in  the  rulemaking  at  52  FH 
36390  (September  29, 1967)),  is  adopted 
as  a  final  rule  with  the  following  change. 
In  S  278.2  of  the  interim  rule,  paragraph 
(b)  is  amended  by  removing  the  word 
"opinion"  in  the  eighth  sentence  and 
adding  in  its  place  the  word  "option". 

PART  272— REQUIREMENTS  FOR 
PARnOM^THlG  OTATE  AGENaES 

2.  In  f  272.1,  a  new  paragraph  (g)(99) 
is  added  in  numerical  order  to  read  ks 
follows: 

§  272.1    GMwral  tarras  and  condMons. 

***** 

(g)  Implementation  •  *  • 
(99)  Amendment  No.  304.  The 
provisions  of  Amendment  No.  304  which 
make  technical  amendments  are 
effective  August  1. 1988.  i 

PART  273-CERTIFICATION  OF 
EUCUBtE  HOUSEHOLDS 

§273.1    [Amended] 

4.  In  S  273.1(b)(2)(ii),  the  reference  to 
"5  273.11(h)"  should  read  "§  273.11(i)". 

§  273.7    [AmendedJ 

5.  fai  S  273.7(b)(l)(vii},  the  reference  to 
"§  274.10(e)"  should  read  "%  274.10(f)". 

§273.8    (Amended] 

&  In  S  273.a(c)(3),  the  reference  to 
"§  273.11(h)(1)"  and  the  two  references 
to  "§  273.11(hr  should  read 
"5  273.11(i)(l)".and  "§  273.11(i)". 
respectively. 

§273J    (Amended] 

7.  In  §  273.9(b)(4),  the  reference  to 
"5  273.11(h)(ir  and  the  two  references 
to  "§  273.11(h)"  should  read 

"§  273.11(i)(l)"  "8  273.11(i)," 
respectively. 

8.  In  i  273.9(b)(5)(i).  the  reference  to 
"§  273.11(j)"  should  read  "5  273.11(k)". 

§273.11*  [Amended] 

9.  In  S  273.11,  the  sixteen  references  to 
paragraph  "(h)"  of  that  section  should 
read  "(i)"  in  paragraphs:  (i)(2)(ii),  (2)(iii), 
(2)(v).  (2J(vi).  (ZMvii).  (4),  (SMiMB).  (5)(il). 
(6),  and  (7). 

PART  274— ISSUANCE  AND  USE  OF 
FOOD  COUPONS 

§274.2   [Amended] 

10.  Jn  §274.2(hMlJ  the  reference  to 
"§  273.11(i}(2)"  should  read 

"8  273.11(j)(2)", 


§2M.3   I  Amended] 

11.  In  §  274.3(c)(1)  introductory  text 
the  reference  to  "'5  273.11(l)(l)"  should 
read  "8  273.11(i)(l)". 

PART  27B— PARTICIPATION  OF 
RETAIL  FOOD  StORES,  WHOLESALE 
FOOD  CONCERNS  AND  INSURED 
FINANCIAL  INSTITUTIONS 

12.  Section  27&9  is  amended  by 
Bidding  a  new  paragraph  (g)  as  follows: 

§  278.9    Implemantotkw  of  amendments 
relating  to  particiiMtion  of  retail  food 
stores,  wtioleMie  food  concerns  and 
Insurad  financial  Institutions. 


(g)  Amendment  Na  304.  The  technical 
amendment  for  Part  278  ol  Amendment 
No.  304  is  effective  August  1. 1988.  \ 

Anna  Kondlratas,  .  j 

Administrator.  j 

Date:  June  16. 1988.  | 

(FR  Doc.  88-14126  Filed  6-28-88;  8:45  am] 

MLUNG  CODE  MIO-WMI 

AgricuKural  Martceting  Servica 
7  CFR  Part  929 

(AMS-FV-88-042FR] 

Cranbarriea  Grown  in  tha  Stata  of 
Maaaachuaatta  at  al. 

AOENCV:  Agricultural  Marketing  Service. 
ACTKNi:  Final  rule. 

summary:  This  final  rule  mcreases  the 
base  quantity  reserve  for  the  1988-89 
crop  year  from  the  required  minimum  of 
2.0  percent  to  4.57  percent  of  the  total 
base  quantities  currently  issued  to 
cranberry  ffovten,  in  order  to  update 
and  expand  base  quantities  for  the 
benefit  of  growers.  This  will  help  to 
facilitate  the  appropriate  and  equitable 
operation  of  the  cranberry  marketing 
order. 

EFFECTIVE  DATE:  August  1, 1988. 

FOR  FURTNCR  INFORMATION  CONTACH 

Patricia  A.  Petrella,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  Room  2525-S.  P.O.  Box  9645& 
Washington.  DC  20090-6456;  telephone: 
(202)  447-512a 

SUaMCMniTARV  wipormation:  This 
final  rule  is  effective  imder  Marketing 
Order  Na  929 17  CFR  Part  929J,  as 
amended,  regulating  the  handling  of 
cranberries  grown  In  10  States.  This 
order  is  effective  ander  tfie  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  {7  U.SX1 001-674],  hereinafter 
referred  to  as  the  ~Aot" 


Federal  Regteter  /  Vol.  53.  No.  126  /  Thursday.  June  30.  1988  /  Rules  and  Regulations  24677 


This  rul4  has  been  reviewed  under 
Executive  0rder  12291  and 
Departmei^tal  Regulation  1512-1  and  has 
been  deteniiined  to  be  a  "non-major" 
rule  under  listeria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulaltbry  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considerec^  >the  economic  impact  of  this 
rule  on  smfljll  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  liusinesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  idrders  issued  pursuant  to  the 
Act.  and  rues  issued  thereunder,  are 
unique  in  tnat  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acthig  on  their  own  behalf. 
Thus,  both  Statutes  have  small  entity 
orientatioii  land  compatibility. 

There  ara  approximately  30  handlers 
of  cranberries  subject  to  regulation 
under  the  cranberry  marketing  order, 
and  approktmately  950  producers  in  the 
regulated  a^a.  Small  agricultural 
producers  jliave  been  defined  by  the 
Small  Buskiess  Administration  [13  CFR 
121.2]  as  tl^iise  having  average  gross 
annual  revenues  for  the  last  three  years 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  gross  annual  receipts  are 
less  than  $3.50a000.  The  majority  of 
handlers  and  producers  of  cranbisrries 
may  be  classified  as  small  entities. 

lliis  final  rule  increases  the  reserve 
base  quantity  from  the  minimum  2.0 
percent  required  by  the  order  to  4.57 
percent,  in  order  to  update  and  adjust 
growers'  bta^  quantities  for  the  1988-89 
crop  year.  This  rule  was  unanimously 
recommended  by  the  Cranberry 
Marketing! Committee  (Committee)  at  its 
February  34, 1988.  meeting.  The 
Committeo  Is  the  agency  responsible  for 
local  administration  of  the  marketing 
order. 

Each  yef  r  prior  to  May  1,  the 
Committed  bonsiders  its  marketing 
policy  for  the  coming  season  and 
estimates  a,  marketable  quantity  of 
cranberriept  Such  quantity  is  the  amount 
of  cranberries  necessary  to  meet  the 
season's  total  market  demand  and 
provide  for  an  adequate  carryover  of 
cranberriegi  to  the  next  season.  If  the 
Secretary  raids,  based  on  a 
recommendation  of  the  Committee  or 
from  other  available  information,  that 
Umiting  th^i  quantity  of  cranberries  that 
may  be  puH^ased  or  handled  on  behalf 
of  growers  would  tend  to  effectuate  the 
declared  pbUcy  of  the  Act.  the  Secretary 
shall  determine  and  establish  the 
marketabl0i  quantity  for  that  crop  year. 
The  marketable  quantity  shall  be 


apportioned  among  all  eligible  growers 
by  applying  an  allotment  percentage  to 
each  grower's  base  quantity  pursuant  to 
S929.4& 

Such  base  quantities  are  issued  to 
growers:  (a)  Based  on  their  sales  during 
the  period  196a-«9  through  1973-74:  (b) 
as  a  result  of  transfers  of  base  quantities 
fit)m  other  growers;  or  (c)  as  part  of  an 
annual  reserve  of  at  least  2  percent  of 
the  total  base  quantities.  The  reserve  is 
used  for  the  issuance  of  base  quantities  ' 
to  new  growers  and  adjustments  in  base 
quantities  for  existing  growers,  with  25 
percent  made  available  for  new  growers 
and  75  percent  made  available  for 
adjustments  for  existing  growers.  Any 
unallocated  portion  of  die  25  percent 
available  to  new  growers  may.  at  the  ' 
discretion  of  the  Committee,  be  prorated 
among  eligible  existing  growers  on  an 
equitable  basis. 

On  February  24. 1988.  die  Committee 
held  its  annual  winter  meeting  to 
formulate  its  marketing  policy  for  the 
1988-89  crop  year.  It  determined  that 
implementation  of  {  929.49  (the 
estabUshment  of  a  marketable  quantity 
and  annual  allotment)  was  not 
warranted.  However,  the  Committee 
noted  that  cranberry  production  was 
projected  to  exceed  the  total  of  all 
allotment  bases  and  recommended  that 
additional  base  be  issued  to  all  quaUfied 
new  and  existing  growers  to  the  full 
amount  to  which  each  grower  requested, 
contingent  on  the  grower's 
demonstrated  ability  to  produce  and  sell 
cranberries.  The  increase  will  make 
additional  base  quantity  available  to 
new  and  existing  growers  by  increasing 
the  2.0  percent  minimum  base  quantity 
reserve,  currently  provided,  to  4.57 
percent.  This  increase  will  also  aid  in 
the  updating  of  base  quantities  which 
will  be  necessary  for  any  future 
establishment  of  a  marketable  quantity 
and  annual  allotment. 

The  impact  of  this  regulation  will  be 
on  growers  and  will  not  be  significant  , 
because  die  change  represents  a 
relaxation  of  restrictions  by  increasing 
the  total  amount  of  base  quantity 
available  to  growers.  Ilie  increase  in  the 
amount  of  base  quantity  to  be  issued 
represents  the  total  amount  of  base 
quantify  requested  by  qualified  new  and 
existing  growers  for  the  1988-89  crop 
year,  lie  Committee  intends  to 
distribute  base  quantity  reserve  to 
approximately  54  new  growers  ana  283 
existing  growers.  Any  potential  costs  to 
growers  will  be  significantiy  offset  when 
compared  to  the  potential  benefits  of 
greater  and  more  equitable  allocation  of 
allotment  bases  to  growers.  This  final 
rule  will  not  alter  any  reporting  or 
recordkeeping  requirements  currenUy  in 
effect. 


Based  on  the  available  information, 
the  Administrator  of  the  AMS  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  on  this  amendment 
was  published  in  the  Federal  Register  on 
April  27. 1988.  [52  FR 15045]  inviting 
written  comments  through  May  27. 1988. 
No  comments  were  received. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendation  submitted  by  the 
Committee  and  other  available 
information,  it  is  further  found  that  this 
action,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act 

List  of  Subjects  in  7  CFR  Fart  829 

Marketing  agreements  and  orders. 
Cranberries,  Massachusetts,  Rhode 
Island,  Connecticut  New  Jersey, 
Wisconsin.  Michigan.  Minnesota. 
Oregon.  Washington,  and  New  York. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  929  is  amended  as 
follows: 

Note:  This  section  will  appear  in  the  Code 
of  Federal  Regulations. 

PART  929— CRANBERRIES  GROWN  IN 
THE  STATES  OF  MASSACHUSETTS, 
RHODE  ISLANO,  CONNECTICUT.  NEW 
JERSEY,  YVISCONSIN,  MICHIQAN, 
MINNESOTA,  OREGON.  WASHINGTON. 
AND  LONG  ISLAND  IN  THE  STATE  OF 
NEW  YORK 

1.  The  auUiority  citation  for  7  CFR 
Part  929  continues  to  read  as  follows: 

Authority:  (Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C  601-674). 

2.  Section  929.153  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

Subpart— Rulea  and  Regulationa 

§  929.153   Baee  quantity  reserve. 

(a)  EatablishmenL  An  annual  reserve 
base  quantity  equal  to  2  percent  of  total 
base  quantities  is  hereby  established: 
Provided,  That,  for  the  1988-89  crop 
year,  the  reserve  base  quantity  shall  be 
4.57  percent 

Dated:  June  27, 1986. 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

[FR  Doc.  88-14740  Filed  fr-29-B8:  8:45  am] 
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Food  Safety  and  Inspection  Service 

9  CFR  taria  901. 303, 314,  Sit,  327, 
881,  and  390 

(Docket  Na  86-047F] 

I  reeoani  oi  Hwonneuuii,  Mvanaoniiy  oi 
Recerda  to  tlM  PabHe.  Mid 


AOENCV:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Final  rule;  correction  and 
miscellaneous  amendments. 

SUMMARV:  This  role  amends  the  Federal 
meat  and  poultry  products  inspection 
regidations  by  coirecting  minw  errors 
and  updating  various  sections  of  Title  9 
of  the  Code  of  Federal  Regulations.  This 
rule  also  amends  the  Food  Safety  and 
Inspection  Service  (FSIS)  procedures  for 
obtaining  records  under  the  Freedom  of 
Informali^  Act  (5  U.S.C  552)  in 
accordance  with  revised  departmental 
regulatioBS. 

EFFECnVE  date:  }une  30, 1988. 
roa  RMTHER  INFOmiATIOM  CONTACT: 
Ralph  E.  Stafko,  Director.  Poficy  Office. 
Policy  and  Planning  Staff.  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Washington,  DC 
20250,  (202]  447-816& 
SUWLEMENrARV  INFORMATION:  On 

August  15, 198a  FSIS  published  in  the 
Faderd  Register  (45  FR  54307]  a  final 
.  rule  to  establish  procedures  for 
obtaining  FSIS  records  tmder  the 
Freedom  of  information  Act  (PG4A]  in 
accordance  with  departmental 
regulations  issued  pursuant  to  the  FOIA 
(7  CFR  Part  1,  Subpart  A].  On  December 
31, 1987,  the  Department  published 
revisions  to  its  regulations  implemoiting 
the  FOIA  (52  FR  49383).  FSIS's 
regulations  are  intended  to  simplify  and 
clarify  departmental  regulations 
regarding  public  access  to  information, 
to  promote  consistency  in  business 
notification  procedures,  and  to  assess 
service  fees.  FSIS  must  make  its  FOIA 
regulations  (9  CFR  Part  390)  consistent 
with  USDA's  revised  regulations. 
Therefore,  diis  document  revises  FSIS's 
regulations  by  amending  the  hours  of 
operation  of  FSIS's  public  facilities;  by 
adding  the  acronym  "FCHA".  and 
insertfatg  it  in  place  of  ''this  Act";  by 
correcting  references  to  regulations;  and 
by  revising  §  390.5(a).  The  regulations 
are  also  amended  to  correct 
typographical  errors. 

This  document  also  revises  the 
Federal  meat  inspection  regulations  to 
update  the  list  of  States  and/or 
territories  which  are  included  in  various 
FSIS  regions.  The  lists  of  States  and/or 
territories  in  the  definition  for  regional 


director  in  §  3ei.2(iii)  (9  CFR  301.2(ii{)) 
have  changed  doe  to  a  reorganization  of 
the  regions:  West  Virginia  is  transferred 
from  the  Northeastern  region  to  Ae 
Southeastern  region;  a  part  of  Vii-ginia 
(Northwestern]  is  transferred  fivm  the 
Northeastern  region  to  the  Southeastern 
region;  Nebraska  is  transferred  from  the 
North  Central  region  to  the 
Southwestern  region;  and  American 
Samoa  and  the  Northern  Mariana 
Islands  are  added  to  the  Western  region. 

fai  addition,  the  addresses  for  the 
Southeastern,  North  Central  and 
Western  Re^onal  Dbectors  have 
changed,  requkiag  oonectioa  of  footnote 
1  of  i  301.2(iii)  (9  CFR  a01.2(iu)). 

Doe  to  staffing  dianges. 
fS303J<dM2Kiii)(A)«ul 
381.10(dX2)(Ui)('>)  of  dw  Federal  meat 
and  poultry  products  inspection 
regulations  (9  CFR  303.1(d)(2Hni)(&))  and 
(9  CFR  3B1.10(d)(2)(iii)(^))  ere  amended 
to  remove  "Dr.  John  nucha,"  from 
footnote  1. 

Sections  314:5.  314.6,  318.12(c),  and 
327.20  of  die  Federal  meat  inspection 
regulations  (9  CFR  314.5, 9  CFR  314.6. 9 
CFR  318.12(c),  and  9  CFR  327.20).  are 
amended  to  correct  references  to  the 
regulations  within  die  specified 
paragraphs. 

These  amendments  do  not 
substantially  affect  any  member  of  the 
public  as  they  are  either  organizational, 
editorial  in  nature,  clarify  or  update 
information.  Accordingly,  under  the 
administrative  procedures  provisions  in 
5  U.S.C.  553,  it  iis  found  upon  good  cause 
that  public  participation  in  this 
rulemaking  procedure  is  impracticable 
and  unnecessary,  and  good  cause  is 
found  fof  making  the  amendments 
effective  less  than  30  days  after 
publication  ha  the  Federal  Register. 

list  of  Subjects 

9  CFR  Part  301 

Meat  Inspection. 
9  CFR  Part  303 

Exemptions.  Meat  inspection. 

9  CFR  Part  314 

CmideBned  products.  Meat 
inspection.  Official  establishments. 

9  CFR  Part  318 

Meat  inspectian. 
9CFRPartS27 

Imported  products,  Meat  inspectim. 

9  CFR  Part  361 

Exemptions,  Pouhry  products 
inspection. 


9CFnPart390 

Fee  schedule.  Freedom  of  information. 
Meat  and  poultry  inspection.  Records. 

For  the  reasons  set  kxrth  in  the 
preamble.  Title  9.  Subchapter  A,  Parts 
301. 303, 314. 318, 327^  381,  and  390  are 
amended  as  set  forth  below. 

PART  301-DEFINmONS 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  34  Stat  126a  79  Stat  903.  as 
amended.  81  Stat  584. 84  Stat  91. 438: 21 
U.S.C.  71  et  seq.,  601  et  seg. 

2.  Section  301.2  is  amended  by 
updating  die  hst  of  States,  territories,  or 
the  DisHrict  of  Cohnnbw.  whidi  are 
included  in  the  regions  and  correcting 
the  addresses  in  footnote  1  for  the 
Soudieastem.  North  Central,  and 
Western  Regional  Directors.  Paragraph 
(iii)  of  f  301.2(9  (7R  301.2(iii))  is  revised 
to  read  as  follows: 

§30U    OeflnitlonaL 

*        *        *        *        « 

(iii)  Regional  Director.  The  official  *  in 
charge  of  the  program  withiii  each  of  die 
following  regions: 

Northeastern  Region — Connecticut, 
Delaware.  District  of  Columbia,  Maine, 
Maryland,  Massachusetts,  New  Hampshire. 
New  Jersey,  New  York.  Remisylvania.  Rhode 
Island.  Vermont  and  Virginia  (except  for 
Northwestern  part). 

Southeastern  Region — ^Alabama,  Florida. 
Georgia,  Kentucky.  Mississippi.  North 
Carolina.  Soufli  Carolina,  Tennessee.  Virginia 
(Northwestern),  West  Viiginla,  Puerto  Rico, 
and  the  Virgin  Islands. 

North  Central  Region — ^Illinois,  Indiana, 
Iowa,  Michigan,  Minnesota,  Ohio,  and 
Wisconsin. 

Southwestern  Region — Arkansas,  Kansas, 
Louisiana,  Missouri,  Nebraska,  New  Mexico, 
Oklahoma,  and  Texas. 

Western  Region — Alaska.  Arizona. 
California.  Colorada  Hawaii,  Idaho, 
Montana,  Nevada,  North  Dakota,  Oregon. 
South  Dakota,  Utah.  Washington,  Wyoming, 
American  Samoa,  Guam,  and  the  Northern 
Mariana  Islands. 


PART  303-EXEMPT1ONS 

3.  The  authority  citation  for  Part  303 
continues  to  read  as  foliows: 

Authority:  34  Stat  izea  79  Stat  903.  as 
amended,  81  Stat  S84,  M  Stat  91, 438;  (21 
U.S.C  71  et  »eq..  801 0f  ae?.,  33  U.S.C  466- 


'  Northeafdm  Kegion— **  *  * 

SontheMtem  Heglow   Hooiu  296  Soutii,  1718 
PeachtfM  StnettMr..  AHmU.  GA  3030S. 

Nordi  Central  RagiaD— 807  East  Second  Street 
De«  Moinet.  lA  iOSae. 

&>uthweslani  Regiaa— *  *  ' 

Western  Itogioo— 630  Central  Avenue,  Building 
2C  Alameda.  CA  9an. 
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466k):  Pub.  L  96-511. 94  Stat.  2812  (44  U.S.C. 
3501  et  sag.]]. 

§S0S.1  I^AmMNtod] 

4.  Section  303.1  (d)(2)(iii)(6)  is 
amended  by  removing  "Dr.  John 
Prucharj  from  footnote  1. 

PART  Si4-NAIIDUNQ  AND 
DttPOf^L  OF  CONDEMNED  OR 
OTNEfl  INEDIBLE  PRODUCTS  AT 
OFFICIAL  E8TABUSHMENTS 

5.  The  authority  citation  for  Part  314 
continuj^  to  read  as  follows: 

AuthoWy:  34  Stat  1260,  79  Stat.  903.  as 
amendel.  81  Stat.  584. 84  Stat.  91.  438;  21 
U.S.C  71  et  seq..  601  el  seg.,  33  U.aC  466- 


S314J  '(A 

6.  SeOlf  on  314.5  is  amended  to  correct 
references  to  regulations  by  replacing 
"5  325.n(c)"  and  "J  325.11(d)"  with 

"§  325.U(b)"  and  "5  325.11(c)." 
respectMely. 

}314.«  iilAmwidMl] 

7.  Sedtlon  314.6  is  amended  to  correct 
refereno*  to  regulations  by  removing 
"S  325.1II|c)"  and  inserting  in  its  place 
"J  325.1^b)". 

PART  3|»-€NTRY  INTO  OFFICIAL 
ESTABiteNMENTS;  RENISPECTION 
AND  PI^ARATION  OF  PRODUCTS 

8.  The(  authority  citation  for  Part  318 
continuj^  to  read  as  follows: 

Authority:  34  Stat.  128a  81  Stat.  584.  as 
amended  (21  U.S.C.  601  etaeq.],  72  Stat.  862. 
92  Stat.  lOM,  as  amended  (7  U.S.C.  1901  et 
seg.],  76  Stat  663.  (7  U.S.C  450  et  seq.]. 

S3ia.1t   (AiMfMtod] 

9.  Section  S18.12(c)  is  amended  to 
correct  inference  to  the  regulations  by 
removing  "8  32S.ll{e)"  and  inserting  in 
its  placeT^S  325.11(d)". 

PART  3^-1MP0RTED  PRODUCTS 

la  Th^  authority  citation  for  Part  327 
continueU  to  read  as  follows: 


ithorit^ 


ided,tl 


-.  38  Stat.  1260. 79  Stat  903.  aa 
Stat  564. 84  Stat  91. 438;  21 


Ao 
amended 

t;s.C7i 


1337.20   JAwnwdadl 

11.  Setnioa  327.20  is  amended  to 
correct  r^erence  to  the  regulations  by 
lemovingri  325.11  (c)  or  (d)"  and 
inserting!^  its  place  "§  325.11  (b)  or  (c)". 

I 

PART  adi-POULTRY  PRODUCTS 
INSPECtnN  REGULATIONS 

12.  The  authority  citation  for  Part  381 
continue^  ite  read  as  follows: 

Anthoii^  71  Stat  441. 82  Stat.  791.  as 
amended.  W  US£.  451  et  aeq.;  76  Stat  663  (7 
U.S.C.4S0l«/5e9.). 


§331.10    IAmmimM] 

13.  Section  381.10(d)(2)(iiiK6)  is 
ammded  by  removing  "Dr.  John 
I^cha,"  from  footnote  1. 

PART  3tO-FREEDOM  OF 
INFORMATION 

14.  The  authority  citation  for  Part  390 
is  revised  to  read  as  follows: 

AudMirity:  S  U.S.C.  301, 552: 7  CFR  1.3. 2.7. 
§300.1    [AiMndad] 

15.  Section  30ai  is  amended  by 
adding  in  the  first  sentence  "(FOIA)" 
after  "Freedom  of  Information  Act"  and 
by  removing  in  the  second  sentence 
"this  Act"  and  inserting  in  its  place  "the 
FOIA". 

§390.4   [AmamM] 

16.  The  first  sentence  of  S  39a4  is 
amended  to  correct  reference  to  the 
regulations  by  removing  '7  CFR  1.4(a)" 
and  inserting  in  its  place  '7  CFR  1.5(a)". 
by  removing  "8:15  8.m.  and  4:45  p.m." 
and  inserting  in  its  place  "8.-00  a.m.  and 
4:00  p.m.".  and  by  removing  "Freedom 
on  Information  Coordinator"  and 
inserting  in  its  place  "F^«edom  of 
Information  Coordinator". 

17.  Paragraph  (a)  of  {  390.5  is  revised 
to  read  as  follows: 

§  390.S   RaquMls  for  records. 

(a)  The  FOIA  Coordinator  of  FSIS  is 
authorized  to  receive  requests  and  to 
exercise  the  authority  under  7  CFR  1.3(a) 
to:  (1)  make  determinations  to  grant  or 
deny  such  requests,  (2)  extend  the  10- 
day  deadline,  (3)  make  discretionary 
releases  of  exempt  records,  except 
where  disclosure  is  specifically    ■ 
prohibited  by  Executive  CMer.  statute, 
or  applicable  regulations.  (4)  make 
determinations  regarding  Uie  chai^ng  of 
fees  pursuant  to  the  established 
schedule,  and  (5)  determine  the 
applicability  of  7  CFR  1.8  to  requests  for 
records. 
*        •        •        ♦        • 

§39as   (AmwidKll 

la  Paragraph  (b)  of  S  390.5  is 
amended  to  correct  reference  to  the 
regulations  by  removing  "7  CFR  1.3"  and 
inserting  in  its  place  "7  CFR  1.6". 

19.  Paragraph  (c)  of  i  soas  is 
amended  to  correct  refermice  to  the 
regulations  by  removing  "7  CFR  1.4(c)" 
and  inserting  in  its  placa  '7  CFR 
1.3(a)(3)".  and  by  removing  *7  CFR  1.11" 
and  inserting  in  its  place  "7  CFR  1.14". 

9390.6   [Aotandad] 

20.  Section  300.0  is  amended  to  correct 
reference  to  the  regulations  by  removing 
"7  CFR  1.10"  and  inserting  in  its  place  "7 
CFR  1.16." 


§390.7   [AmendadI 

21.  Section  390.7  is  amended  to  correct 
reference  to  the  regulations  by  removing 
"7  CFR  1.3(e)"  and  inserting  in  its  place 
"7  CFR  1.3(a)(4)":  by  removing  "7  CFR 
1.5(a)(3)"  and  inserting  in  its  place  "7 
CFR  1.8(a)(4)":  and  by  removing  *7  CFR 
1.4(d)"  and  inserting  in  its  place  "7  CFR 
1.3(a)(4)". 

§390 J   lAnMndad] 
~    22.  Section  39a6  is  amended  to  correct 
reference  to  the  regulations  by  removing 
"7  CFR  1.5"  and  inserting  in  its  place  "7 
CFR  1.8". 

Done  at  Washington.  DC  on:  June  23. 1968. 

Lester  M .  Crawfocd, 

Administrator.  Food  Safety  and  Inspection 
Service. 

[PR  Dec  88-14766  Filed  6-29-86: 8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Porta  30. 40, 50, 51, 70  and  72 

Ganaral  Raquirainanta  for 
Dacommlaaioning  Nudaar  Facilitiaa 

AOCNCv:  Nuclear  Regulatory 
Commission. ' 

action:  Notice  of  availability  of  final 
Generic  Environmental  Impact 
Statement. 


r:Tbe  NRC  staff  is  iii  the 
process  of  reappraising  its  regulatory 
position  relative  to  the  decommissioning 
of  nuclear  facilities.  The  initial  part  of 
this  activity  consisted  of  obtaining  the 
information  base  to  support  subsequent 
regulatory  changes:  Highly  detailed 
studies  were  completed,  through 
technical  assistance  contracts,  of  the 
technolc^,  safety,  and  costs  of 
decommissioning  various  nuclear 
facilities.  (These  studies  are  referenced 
in  this  document)  These  studies  were, 
in  turn,  utilized  along  with  other 
information,  to  prepare  a  Draft  Generic 
Environmental  Statement  on 
Decommissioning  Nuclear  Facilities. 
draft  GEIS,  NUREG-0S88.  January  1981. 
On  February  11. 1985,  the  Commission 
published  a  notice  of  proposed 
rulnnaking  on  decommissioning  criteria 
for  nuclear  facilities  (50  FR  5600). 

This  Final  Generic  Environmental 
Impact  Statement  on  Decommissioning 
Nuclear  Facilities.  NUREGr0586.  is 
being  published  based  on  public 
comment  on  the  draft  GEIS  and  on  the 
proposed  rule  as  well  as  on  updated 
information  in  the  tedinical  information 
base.  This  statement  is  required  because 
the  regulatory  changes  that  might  result 
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from  the  reevaluation  of 
decommissioning  policy  may  be  a  major 
NRC  action  affecting  the  quality  of  the 
human  environment. 

The  information  provided  in  this 
Statement,  including  any  comments,  will 
be  included  in  the  record  for 
consideration  by  the  Commission  in 
etablishing  criteria  and  new  standards 
for  decommissioning. 
AOORESSES:  Copies  of  the  Pmal 
statement  as  well  as  supporting,  but  not 
yet  published,  NUREG  reports  may  be 
examined  or  copied  for  a  fee  in  the 
Commission  Public  Document  Room 
1717  H  Street  NW..  Washington,  DC 
20555.  Single  copies  of  the  final 
statement  as  well  as  the  supporting 
NUREG  reports  may  be  purchased  when 
available,  through  the  U.S.  Government 
Printing  Office  by  calling  (202)  275-2060 
or  by  writing  to  Uie  U.S.  Govenunent 
Printing  Office.  P.O.  Box  37082. 
Washington,  DC  20013-7082.  Copies 
may  be  purchased  from  the  National 
Technical  Information  Service.  U.S. 
Department  of  Commerce,  5285  Port 
Royal  Road.  Springfield.  VA  22161. 

For  further  information  contact:  Carl 
Feldman  or  Frank  Cardile.  Office  of 
Nuclear  Regulatory  Research.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555  (Mione  (301)492- 
3883] 
SUPPLEMENTARY  INFOMIATKM:  Copies 

of  the  subject  environmental  impact 
statement  have  been  sent  to  EPA. 
commenters  on  the  draft  impact 
statement,  other  interest^  government 
agencies  including  DOE,  Department  of 
Commerce  and  Department  of  the 
Interior. 

A  brief  summary  of  the  environmental 
impact  statement  follows. 

At  the  end  of  a  commercial  nuclear 
facility's  useful  life,  termination  of  its 
license  by  the  Nuclear  Regulatory 
Commission  (NRC)  is  a  desired 
objective.  Such  termination  requires  that 
the  facility  be  decommissioned. 
Decommissioning  means  the  removal  of 
a  nuclear  facility  safely  from  service 
and  reduction  of  residual  radioactivity 
to  a  level  that  permits  release  of  the 
property  for  imrestricted  use  and 
termination  of  the  license.  It  is  the 
objective  of  NRC  regulatory  activities  in 
protecting  public  health  and  safety  to 
provide  to  the  applicant  or  licensee 
appropriate  regulations  and  guidance  to 
accomplish  nuclear  facility 
decommissioning. 

Past  Activifts 

In  support  of  this  reevaluation,  a  data 
base  on  the  technology,  safety,  and  cost 
of  decommissioning  various  nuclear 
faciUties  and  on  other  matters  related  to 


deconmiissioning,  including  financial 
assurance,  is  beiiig  completed  for  the 
NRC  by  Battelle  Pacific  Northwest 
Laboratory  (PNL),  by  Oak  Ridge 
National  Laboratory  and  by  other 
contractors.  Based  on  this  data  base  and 
on  input  from  other  State  and  Federal 
government  agencies  and  the  public, 
NRC  has  modified  and  ampUfied  its 
policy  considerations  and  data  base 
requirements  in  a  manner  responsive  to 
comments  received.  Another  area 
addressed  is  the  generic  applicability  of 
the  data  base  for  specific  facility  types. 
This  has  been  addressed  through 
expansion  of  the  PNL  facility  reports  to 
include  sensitivity  analyses  for  a  variety 
of  parameters  potentially  affecting 
safety  and  cost  considerations.  A  draft 
generic  environmental  impact  statement 
was  issued  in  January  1981  and 
comments  received  have  been 
considered  in  the  development  of  this 
final  statement  On  February  11, 1985, 
the  NRC  published  a  notice  of  proposed 
rulemaking  on  Decommissioning  Criteria 
for  Nuclear  Facilities  (50  FR  5600).  The 
proposed  amendments  covered  a 
number  of  topics  related  to 
decommissioning  that  would  be 
applicable  to  10  CFR  Parts  30, 4a  Sa  7a 
and  72  applicants  and  licensees.  These 
topics  included  decommissioning 
altenatives,  planning,  assurance  of  funds 
for  decommissioning,  environmental 
review  requirements,  and  residual  radio- 
activity. 

Scope  of  the  EIS 

Regulatory  changes  are  being 
considered  for  both  fuel  cycle  and  non- 
fuel-cycle  nuclear  faciUties.  The  fuel 
cycle  faculties  are  pressurized  water 
(PWR)  and  boiling  water  (BWR)  light 
water  reactors  (LWRs)  for  both  single 
and  multiple  reactor  sites,  research  and 
test  reactors,  fuel  reprocessing  plants 
(FRPs)  (currently,  use  of  FRPs  in  the 
commercial  sector  is  not  being 
considered),  small  mixed  oxide  (MOX) 
fuel  fabrication  plants,  uranium  fuel 
fabrication  plants  (U-fab).  uraniiun 
hexafluoride  conversion  plants  (UF«). 
and  independent  spent  fuel  storage 
installatimis  (ISFSI).  Under  non-fiiel- 
cycle  facilities,  consideration  is  given  to 
major  types  such  as' 
radiopharmaceutical  or  industrial 
radioisotope  Supplier  facilities,  various 
research  radioisotope  laboratories,  and 
rare  metal  ore  processing  plants  where 
uranium  and  thorium  are  concentrated 
in  the  tailings. 

This  EIS  addresses  only  those tosues 
involved  in  the  activities  carried  out  at 
the  end  of  a  nuclear  facility's  useful  life 
which  permit  the  facility  to  be  removed 
safely  from  service  and  the  property  to 
be  released  for  unrestricted  use.  It  does 


not  address  the  considerations  involved 
in  extending  the  life  of  a  nuclear  facility. 
If  a  licensee  makes  an  application  for 
extending  a  facility  license,  an 
application  for  license  renewal  or 
amendment  or  for  a  new  license  would 
be  submitted  and  reviewed  according  to 
appropriate  existing  regulations.  This  is 
not  considered  to  be  decommissioning 
and  therefore  is  outside  the  scope  of  this 
EIS. 

High-level  waste  repositories,  low- 
level  waste  burial  facilities,  and 
uranium  mills  and  their  associated  mill 
tailings  piles  are  covered  in  separate 
rulemakings  and  are  not  included  here. 
The  first  two  items  are  covered  in  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR)  Parts  60  and  61.  The  last  item  is 
covered  in  amendments  to  10  CFR  Part 
40. 

Regulatory  Objective 

It  is  the  responsibility  of  the  NRC  to 
ensure,  through  regulations  and  other 
gitidance.  that  appropriate  procedures 
are  followed  in  decommissioning  to 
protect  the  health  and  safety  of  the 
public.  Present  regulatory  requirements 
and  guidance  cover  the  requirements 
and  criteria  for  decommissioning  in  a 
limited  way  and  are  not  adequate  to 
regulate  decommissioning  actions 
effectively.  Areas  needing  further 
criteria  include  deconunissioning 
alternatives,  financial  assurance, 
planning  and  residual  radioactivity 
levels  as  discussed  below: 

Decommlssioaing  Altemadves 

It  is  the  responsibility  of  the  NRC.  in 
protecting  public  health  and  safety,  to 
ensure  that  after  a  nuclear  facility 
ceases  operation  its  license  is 
terminated  in  a  timely  manner.  License 
termination  requires  decommissioning. 
Analysis  of  the  technical  data  base, 
establishes  that  decommissioning  can 
be  accomplished  and  the  facility 
released  for  unrestricted  use  shortly 
after  cessation  of  operations  or,  in 
certain  situations  for  certain  facilities, 
delayed  and  completed  after  a  period  of 
storage.  These  situations  would  include 
considerations  where  the  potential 
exists  for  occupational  exposure  and 
waste  volume  reduction,  resulting  from 
radioactive  decay,  or  the  inability  to 
dispose  of  waste  due  to  lack  of  disposal 
capacity,  or  other  site  specific  factors 
which  may  affect  safety.  Completing 
decommissioning  and  releasii^  the  site 
for  unrestricted  use  eliminates  the 
potential  problems  that  may  result  from 
an  increasing  number  of  sites 
contaminated  with  radioactive  material, 
as  well  as  eliminating  potential  health, 
safety,  and  regulatory  problems 
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associated  with  maintaining  the  nuclear 
facility. 

Based  9f  the  technical  data  base,  it 
appears  thjat  completing 
decommiuioning  shortly  after  cessation 
of  faciyy  Operations  or  delaying 
completiqii  of  decommissioning  for  a  30 
to  50-yeatberiod  are  reasonable  options 
for  deconwiissioning  light  water  power 
reactors.  Delay  beyond  tfiat  period  may 
be  acceptive  iffben  is  an  inability  to 
dispose  of  waste  due  to  lack  of  disposal 
capacity  pt  if  there  are  site  specific 
factors  affecting  safety  such  as  if  the 
safety  of^  adiacent  reactor  might  be 
afiected  m  dismanttement  procedures. 

For  research  and  test  reactors  and  for 
nuclear  f^^ilities  Ucensed  under  10  CPU 
Parts  3a  M.  70.  and  72,  occupational 
doses  woind  be  in  most  cases  much  less 
significantj  than  power  reactors.  Thus, 
completiiu  decommissioning  shortly 
after  cessation  of  operations  is 
considered  the  most  reasonable  option. 
Delaying  completion  of 
decommi^ening  to  allow  short  lived 
nuclides  tn  decay  may  be  justified  in 
some  cas^l,  however,  any  extended 
delay  wo^ld  rarely  be  justifiable. 

Financial  lAssuranoa 

Consistent  with  the  regulatory 
objective  of  decommissioning  as. 
described  above,  reasonable  assurance 
is  required'  from  the  nuclear  facility 
licensee  that  adequate  funds  are 
available  to  decommission  the  facility. 
The  fundii^  mechanisms  considered 
reasonab^  for  providing  the  necessary 
assurance  Include  prepayment  of  funds 
into  a  seg|^ated  account,  insurance, 
surety  bonds,  letters  of  credit,  and 
certain  othter  guarantee  methods,  and  a 
sinking  fukid  deposited  into  a  segregated 
account. 

Planning 

Planning  for  decommissioning  is  a 
critical  item  for  ensuring  that  the 
decommissioning  activities  can  be 
accomplished  in  a  safe  and  timely 
manner,  development  of  detailed  plans 
at  the  appjDcation  stage  is  not  possible 
because  i^any  factors  (e.g.,  technology, 
regulatory  requirements,  economics)  will 
change  before  the  Ucense  period  ends. 
Thus,  mo$i  of  the  planning  lot  the  actual 
decommiuioning  will  occur  near  final 
shutdown.  However,  a  certain  amount  of 
preliminary  planning  should  be  done  at 
the  application  stage. 

Information  on  decommissioning 
funding  provisions  must  be  submitted 
with  an  amplication  for  a  Ucense  for  a 
nuclear  fajoility.  This  information  should 
include  thia  method  of  assuring  funds  for 
decommissioning  (as  discussed  above 
under  Financial  Assurance)  and  an 
indication  of  the  amount  being  set  aside. 


Provisions  should  also  be  made  to 
adjust  cost  levels  and  associated 
funding  levels  over  the  life  of  the 
facility. 

Facilitation  of  decommissioning  in  the 
design  of  a  facility  or  during  its 
operation  can  be  beneficial  in  reducing 
operational  exposures  and  waste 
volumes  requiring  disposal  at  the  time  of 
decommissioning.  AlUiough  many 
aspects  of  facilitation  can  be  covered 
under  existing  regulations,  specific 
requirements  that  records  of  relevant 
operational  and  design  information 
important  to  decommissioning  be 
maintained  should  be  added. 

A  final  detailed  decommissioning  plan 
is  required  for  review  and  approval  by 
the  NRC  prior  to  cessation  of  facility 
operation  or  shortly  thereafter.  Besides 
the  description  of  the  decommissioning 
alternative  which  wUl  be  used,  the  final 
plaiTshould  include  a  description  of  the 
plans  to  ensure  occupational  and  public 
safety  and  to  protect  the  environment 
during  decommissioning;  a  description 
of  the  final  radiation  survey  to  ensure 
that  remaining  residual  radioactivity  is 
within  levels  permitted  for  releasing  the 
property  for  unrestricted  use;  an 
updated  cost  estimate:  and  for  certain 
facilities  as  appropriate  a  description  of 
quality  assurance  and  safeguards 
provisions.  The  plan  should  include  an 
estimate  of  the  cost  required  to 
accomplish  the  decommissioning. 

Residual  Radioactivity  Levels 

The  selection  of  an  acceptable  level  is 
outside  the  scope  of  rulemaking 
supported  by  this  ElS.  The  Conunission 
is  participating  in  an  EPA  organized 
interagency  working  group  which  is 
developing  Federal  guidance  on 
acceptable  residual  radioactivity  for 
unrestricted  use.  Proposed  Federal 
guidance  is  anticipated  to  be  pubUshed 
by  EPA.  NRC  is  planning  to  unplement 
this  guidance  through  rulemaking  as 
soon  as  possible,  as  well  as  by  issuing 
regulatory  guides  and  standard  review 
plan  sections.  Cuirentiy,  criteria  for 
residual  contamination  levels  do  exist 
and  research  and  test  reactors  are  being 
decommissioned  using  present  guidance 
contained  in  Regulatory  Guide  1.86  for 
surface  contamination  plus  5  |tr/hr 
above  badcground  measured  at  1  meter 
irom  the  surface  for  direct  radiation.  The 
cost  estimate  for  decomihissioning  can 
be  based  on  current  criteria  and 
guidance  regarding  residual 
radioactivity  levels  for  unrestricted  use. 
The  information  in  the  studies 
performed  as  part  of  the  reevaluation  on 
decommissioning  have  indicated  that  in 
any  reasonable  range  of  residual 
radioactivity  limits,  the  cost  of 
decommissioning  is  relatively 


insensitive  to  the  radioactivity  level  and 
use  of  cost  data  based  on  current 
criteria  should  provide  a  reasonable 
estimate.  Even  in  sittiations  where  the 
residual  radioactivity  level  might  have 
an  effect  on  decommissioning  cost,  by 
use  of  update  provisions  in  the 
rulemaking,  it  is  expected  that  the 
decommissioning  fund  available  at  the 
end  of  facility  life  will  approximate 
closely  the  actual  cost  of 
decommissioning. 

It  is  imperative  that  decommissioning 
rule  amendments  in  10  CFR  Parts  30, 40, 
50,  51, 7a  and  72  be  issued  at  this  time 
because  it  is  important  to  establish 
financial  assurance  provisions,  as  well 
as  other  decommissioning  planning 
provisions,  as  soon  as  possible  so  that 
funds  will  be  available  to  carry  out 
decommissioning  in  a  manner  which 
protects  public  health  and  safety.  Based 
on  this  need  for  the  decommissioning 
provisions  currently  existing  as  well  as 
those  contained  in  the  proposed  rule 
amendments,  the  Commission  believes 
that  the  rule  can  and  should  be  issued 
now. 

Environmental  Impact  Statement  -^ 

Generally,  the  major  environmental 
impact  fitim  decommissioning, 
especially  for  power  reactors,  occius 
when  the  decision  in  is  made  to  operate 
the  reactor.  Provided  deconunissioning 
rules  are  in  place  and  based  on  the 
conclusions  of  Chapters  4  and  5  of  this 
Statement  regarding  impacts  fiv>m 
reactor  decommissioning  alternatives,  it 
is  not  expected  that  any  significant 
environmental  impacts  will  result  from 
decommissioning.  Therefore  current  10 
CFR  Part  51  needs  to  be  amended  to 
delete  the  mandatory  EIS  requirement 
for  deconunissioning  of  power  reactors. 
An  EIS  may  still  be  needed  but  this 
should  be  based  on  site  specific  factors. 
ConsequenUy  a  licensee  should  submit  a 
supplemental  environmental  report  and 
safety  analysis  and,  based  on  these 
submittals,  the  NRC  should  consider 
preparation  and  issuance  of  an 
environmental  assessment  and  a  finding 
of  no  environmental  impact.  This  is 
expected  to  be  reasonable  for  most 
situations. 

Conclusions  on  Deconunissioning 
Impacts 

Consideration  of  the  decommissioning 
data  base  including  comments  on  the 
Draft  Generic  Environmental  Impact 
Statement  and  on  the  proposed  rule  and 
of  the  need  for  regulatory  activity  has 
led  to  the  following  conclusions  in  the 
Final  Generic  Environmental  Impact 
Statement 
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(1)  The  technology  for 
decommissioning  nuclear  facilities  is 
well  in  hand  and,  while  technical 
improvements  in  decommissioni^ig 
techniques  are  to  be  expected, 
decommissioning  at  the  present  time  can 
be  performed  safely  and  at  reasonable 
cost.  Radiation  dose  to  the  public  due  to 
decommissioning  activities  should  be 
very  small  and  be  primarily  due  to 
transportation  of  decommissioning 
waste  to  waste  burial  facilities. 
Radiation  dose  to  decommissioning 
workers  should  be  a  small  fraction  of 
their  exposure  experienced  over  the 
operating  lifetime  of  the  facility  and  be 
well  within  the  occupational  exposure 
limits  imposed  by  regulatory 
requirements.  Decommissioning  costs 
are  reasonable  and  are,  at  least  for  the 
larger  facilities  such  as  reactors,  a  small 
fraction  of  the  present  worth 
commissioning  costs  (i.e.,  less  than  10%). 

(2)  Decommissioning  of  nuclear 
facilities  is  not  an  imminent  health  and 
safety  problem.  However,  planning  for 
decommissioning  as  an  integral  activity 
prior  to  commissioning  as  well  as  during 
facility  life  is  a  critical  item  that  can 
have  an  impact  on  health  and  safety  as 
well  as  cost.  Essential  to  such  planning 
activity  is  reasonable  assurance  that 
funds  will  be  available  for  performing 
required  decommissioning  activities  at 
the  cessation  of  facility  operation. 

(3)  Decommissioning  of  a  nuclear 
facility  generally  has  a  positive 
environmental  impact.  At  the  end  of 
facility  life,  termination  of  a  nuclear 
license  is  the  goal.  Termination  requires 
decontamination  of  the  facility  so  that 
the  level  of  any  residual  radioactivity 
remaining  in  the  facility  or  on  the  site  is 
low  enough  to  allow  unrestricted  use  of 
the  facility  and  site.  Commitment  of 
resources,  compared  to  operational 
aspects,  is  generally  small.  The  principal 
environmental  impact  of 
deconunissioning  is  the  commitment  of 
small  amounts  of  land  for  waste  burial 
in  exchange  for  reuse  of  the  facility  and 
site  for  other  purposes.  Since  in  many 
instances,  such  as  at  a  reactor  facility, 
the  land  is  a  valuable  resource,  return  of 
this  land  to  the  commercial  or  public 
sector  is  highly  desirable. 

Incorporation  of  EIS  Conclusions  in 
Regulations 

It  is  recommended  that  specific 
implementation  of  regulatory  activities 
be  performed  by  rulemaking  as 
amendments  to  existing  regulations  (i.e., 
10  CFTt  Parts  30. 40.  50.  51.  70,  and  72) 
rather  than  as  a  separate  regulation 
solely  covering  decommissioning. 
Because  decommissioning  overlaps  so 
many  areas  covered  by  present 


regulations,  such  incorporation  would 
be  more  efficient. 

Dated  at  Rockville.  MD.  this  17th  day  of 
June.  1988. 

For  the  Nuclear  Regulatory  Commission. 

Eric  S.  Beckjoid. 

Director,  Off  ice  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  88-14761  Filed  6-29-88: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

(Docket  NumiMr  SS-ANE-24;  Amdt  39- 
5945] 

AirworthioeM  Directives;  QIaser-Oirfcs 
Fhigzeugbau  GmbH,  Model  DG-100. 
-200,  -300  GHder  Series 

agency:  Federal  Aviation 
Administradon  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  Glaser-Dirks  DG-lOO/200/ 
300  gliders  which  requires  that  the 
markings  for  emergency  opening  of  the 
canopy  be  improved  so  as  to  better 
advise  the  pilot  of  the  proper  opening 
procedures.  This  action  is  prompted  by  a 
determination,  by  the  manufacturer,  of 
the  possibility  that  the  current  markings 
are  inadequate  in  advising  the  pilot  of 
the  correct  procedure.  This  condition,  if 
not  corrected,  could  result  in  failure  of 
the  canopy  to  release  for  opening  during 
an  emergency  condition. 
dates:  Effective— ]\me  30. 1988. 

Compliance — ^As  prescribed  in  the 
body  of  the  AD. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  as  of  June  30. 1988. 
AODRESSeS:  The  technical  information 
and  modiHcation  parts  specified  in  this 
AD  may  be  obtained  from  Glaser-Dirks. 
Flugzeugbau  GmbH  Im  SchoUengarten 
19-20,  D-7520  Onchsal  4.  Federal 
Republic  of  Germany.  A  copy  of  the 
technical  information  is  contained  in  the 
Rules  Docket  Docket  Number  88-ANE- 
24.  Office  of  the  Regional  Counsel, 
Federal  Aviatidh  Administration,  New 
England  Region,  12  New  England 
Executive  Park.  Burlington, 
Massachusetts  01803.  and  may  be 
examined  between  die  hours  of  8:00  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Munro  Dearing,  Brussels  Aircraft 
CertiHcation  Office,  Europe.  Africa,  and 


Middle  East  Office.  Federal  Aviation 
Administration,  c/o  American  Embassy, 
15  Rue  de  la  Loi  B-1040  Brussels, 
Belgium:  telephone  513.58.30  ext.  2710;  or 
Mr.  C.  Kallis.  New  Yoric  Aircraft 
Certification  Offfce.  ANE-173.  Aircraft 
Certification  Division,  Federal  Aviation 
Administration,  New  England  Region, 
181  South  Franklin  Avenue,  Room  202. 
Valley  Stream.  New  York  11581: 
telephone  (516)  791-«42a 

SUFPLEMENTARY  INFORMATION:  Glaser- 
Dirks  determined  that  a  potentially 
unsafe  condition  involving  the  canopy 
emergency  release  procedure  exists  on 
die  DG-100.  -200  and  -300  series  gliders. 
To  assure  that  the  correct  procedure  for 
emergency  canopy  release  is  employed 
by  the  pilot,  the  manufacturer  issued 
Technical  Notes  (TN's)  No.  301/14,  323/ 
6  and  369/9,  which  require  that  the 
canopy-latch  lever  be  painted  red  to 
matdi  the  red  color  of  the  canopy- 
jettison  knob,  a  placard  pertaining  to 
ventilation  be  relocated  pn  the 
ventilation  knob  and  revised  flight 
manual  pages  be  inserted  in  lieu  of 
existing  pages. 

The  Luftfahrt-Bundesamt  (LBA),  who 
has  responsibility  and  authority  to 
maintain  the  continuing  airworthiness  of 
these  gliders  in  the  Federal  Republic  of 
Germany,  concurs  «vith  the 
manufacturer's  TN's  and  has  issued 
Airworthiness  Directive  No.  86-136, 
requiring  compliance  with  the 
provisions  of  the  TN's  on  gliders 
operated  under  the  Federal  Republic  of 
Germany  registration.  The  FAA  relies    - 
upon  the  certification  of  the  LBA. 
combined  with  FAA  review  of  pertinent 
documentation,  in  finding  compliance  of 
the  design  of  these  gliders  with  the 
applicable  United  States  airworthiness 
requirements,  and  the  airworthiness  and 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States. 

•  The  FAA  has  examined  the  available 
information  related  to  the  issuance  of 
the  above  Glaser-Dirks  TN's  and  the 
issuance  of  LBA  AD  No.  86-136.  Based 
on  the  foregoing,  the  FAA  has 
determined  that  the.condition  addressed 
by  Glaser-Dirks  TN's  is  an  unsafe 
condition  that  may  exist  on  other 
products  of  the  same  type  design 
certificated  for  operation  in  the  United 
States.  Therefore,  an  AD  is  being  issued 
to  require  compliance  with  the  above 
TN's  involving  painting  the  canopy- 
opening  lever  red.  to  match  the  red 
emergency-release  knob,  relocation  of 
the  ventilation  operating  placard,  and 
exchange  of  certain  flight  and 
maintenance  manual  pages  with  those 
issued  June  6, 1986.  applicable  to  Glascr- 

\ 
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Dirks  Gliker  Models  DG-loe,  DG-20a 
andDG-^ 

The  regulations  set  forth  in  this 
amendmeat  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  ak  amended  (49  U.S.C.  1301.  et 
seq.],  whl^  statute  is  construed  to 
preempt  $late  law  regulating  the  same 
subject.  IfliLus.  in  accordance  with 
Executiva  Order  12612,  It  Is  determined 
that  such  oegulations  do  not  have 
federalisi^l  implications  warranting  the 
preparatlto  of  a  Federalism 
AssessmMt. 

Since  aliituatlon  exists  that  requires 
the  immediate  adoption  of  this 
regulation.it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  good  <iause  exists  for  malcing  this 
amendmeji^t  effective  in  less  than  30 
days. 

Conclusiaa 

The  FAA  has  determined  that  this 
regulation  is  an  emei:gency  regulation 
that  is  not  fwnsidered  to  be  major  under 
Executive!  Order  12291.  It  is 
impracticiple  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  Issued  Immediately  to  correct 
an  unsafe  i(^ndition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
{44  FR  llCi^:  February  28. 1979).  If  this 
action  Is  siubsequently  determined  to 
involve  a  ^(gnificant/major  regulation,  a 
final  regulJBitoTy  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  ike  regulatory  docket, 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it  when  filed, 
may  be  obtained  by  contacting  the 
person  idcjiitined  under  the  caption  "fob 
FURTHER  IffTORMATtON  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Air  tran8t>ortation.  Aircraft,  Aviation 
safety.  Inqqrporation  by  reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAAl  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows! 

PART  3»-r{  AMENDED] 

1.  The  aalhority  citation  for  Part  39 
continues  14  read  as  follows: 

Autborityl  US  U^.C.  13541a),  1421;  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  I..  97-449, 
)anuary  12.  %^y.  and  14  CFR  11.89. 

S  39.13    [AlawMledl 


2.  By  add 


new  aii*ror:hines8  directive  (AD) 


ng  to  §  39.13  the  following 


Glaaw^Oiika  Fluguugbau  GmbH:  Applies  to 
DG-100,  all  gliders  with  single  piece 
canopy,  up  to  Serial  Number  E195:  DG- 
200  all  gliders  with  single  piece  canopy: 
DG-30a  Serial  Numbers  3B1  through 
3E175,  certificated  in  any  category. 
Compliance  is  required  within  the  next  25 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  failure  of  the  canopy  to  release 
during  an  inflight  emergency  pro(%dure, 
comply  with  the  requiremento  of  the  Glaser- 
Dirks  Technical  Notes  (TN's)  as  indicated 
belowr 

(a)  EX>-100.  must  comply  widi  Glaser-Dirks 
TN  SOl/14.  dated  |une  24. 1988,  paragraphs  1, 
2. 3  and  5  ("Measures:"). 

(b)  I)G-200,  must  comply  with  Glaser-Ditks 
TN  323/8.  dated  )une  24. 1986,  paragraphs  1, 
2, 3  and  S  (**Measuies:"). 

(c)  DG-30a  must  comply  with  Claser-Diiks 
TN  359/9.  dated  [unc  24, 1988,  paragraphs  1, 
2, 3  and  5  ("Measures:"). 

(d)  Upon  request  an  equivalent  means  of 
compliance  with  tlie  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Brussels 
Aircraft  Certification  OfTice.  AEU-loa 
Europe.  Africa,  and  Middle  East  Office. 
Federal  Aviation  .'Administration,  c/o 
American  Embassy.  IS  Rue  de  I.a  L.oi,  B-1040 
Brussels,  Belgium:  telephone  S13.38J0  ext. 
2710;  or  the  Manager,  New  York  Aircraft 
CcrtiHcation  Office,  Federal  Aviation 
Administration.  New  England  Region,  181 
South  Franklin  Avenue,  Room  202,  Valley 
Stream,  New  York  11581;  telephone  (518)  791- 
8880. 

(e)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  InspecTor,  die  Manager, 
Brussels  Aircraft  Certification  Office,  or  the    , 
Manager,  New  York  Aircraft  Certifiaition 
Office,  may  adjust  the  compliahce  time 
specified  in  this  AD. 

Claser-Dirks  TN  No.  301/14,  dated 
June  24. 1986,  including  DG-100  Flight 
Manual  pages  7  and  9a  and 
Maintenance  Manual  diagram  6a.  dated 
June.  1988.  TN  No.  323/6,  dated  June  24, 
1986,  including  DG-200,  -200/17.  and 
-200/1 7C  Flight  Manual  pages  12,  17/l2, 
12a,  and  13a  and  Maintenance  Manual 
diagram  3a,  dated  June,  1986,  and  TN 
No.  3^9/9.  dated  June  24. 1986.  including 
DG-300  and  -300  ELAN  Flight  Manual 
pages  8  and  18  and  Maintenance 
Manual  diagram  6,  dated  June,  1986. 
identified  and  described  in  tlUs 
document  are  incorporated  herein' and 
made  a  part  hereof  pursuant  to  5  U.S.C. 
552(a)(1).  All  persons  affected  by  this 
directive  who  have  not  ali^ady  received 
these  documents  may  obtain  copies 
from  Glaser-Dirks  FlugzeUgbau  GmbH, 
Im  Schollengarten  19-20,  lJ-7520 
Bruchsal  4,  Federal  Republic  of 
Germany. 

These  documents  may  also  be 
examined  at  the  Office  of  the  Regional 
Counsel.  Federal  Aviatiopn 
Administration.  New  England  Region.  12 
New  England  Executive  Park. 


Burlington.  Massachusetts  01803.  Room 
311,  Rules  Docket  No.  88-ANE-24. 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
federal  holidays. 

This  amendment  becomes  effective  on  fune 
30,1988. 

Issued  in  Burlington.  Mussachusctts.  on   ' 
May  24, 198& 

Lawraace  C  SuUivan, 

Acting  Director,  New  England  Region. 

(FR  Doc.  88-14699  Filed  6-29-88: 8:45  am]     '  <" 

BIUJNG  COOC  4t1»-1»4l 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 

(DIcL  C-2640.  C-2641,  C-2642  and  C-2643) 

Redman  Industries,  Inc^  Flsetwodd 
Enterprises,  Inc^  Skyline  Corp^  and 
Commodore  Corp.;  Prohibited  Trade 
Practices  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
Acnow;  Vacated  Consent  Orders. 

summary:  The  Federal  Trade 
Conunission  has  vacated  cons(!nt  orders 
issued  in  1975  against  four  mobile  home 
companies,  concerning  their  failure  to 
perform  warranty  services  within  a 
reasonable  period  of  time  and  required 
the  companies  to  establish  and  maintain 
warroaty-related  complaint  and  service 
systems  (40  FR  1&989.  May  1, 1375;  40  FR 
18983,  May  1. 1975: 40  FR  19460,  May  5, 
1975: 40  FR  18079.  May  1. 1975).  The 
Commission  ruled  that  it  would  be  in  the 
public  interest  to  reopen  the  proceeding 
and  vacate  the  consent  orders. 

DATES:  Consent  orders  issued  March  4. 
1975.  Vacated  orders  issued  June  16. 
198a' 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Massie  or  Justin  Dingfelder, 
FTC/S-4631,  Washington.  DC  20580. 
(202)  328-29C2  or  326-3017. 

SUPPLEMENTARY  INFORMATION:  In  the 

Matter  of  Redman  Industries.  Inc., 
Fleetwood  Enterprises,  Inc.,  Skyline 
Corporation,  and  Commodore 
Corporation.  The  orders  prohibiting  the 
trade  practices  and/or  corrective 
actions,  as  podified  under  16  CFR  Part 
13,  are  dismissed. 

List  of  Subjects  in  16  CFR  Part  IS 

Mobile  homes.  Trade  practices. 


'  Copies  of  the  order  to  reopen  and  v ncate  thf 
conxenl  orders  an  avaitable  from  (hr  LoniiniMion't 
Public  Reference  Brunch.  H-130.«ih  Street  and 
Penp»ylvania  Avenue  NW..  Waahinglon.  DC  aOSCO. 


BEST  COPY  AVAILABLE 
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(Sea  6. 38  Stat.  721;  15  U.S.C  46.  Interprets  or 
supplies  sec.  5. 38  Stat  719,  as  amended;  15 
U.S.C  451) 

Bflofaiiiio  I.  Bafmao. 

Acting  Secretary. 

(FR  Doc.  88-14587  Filed  8-29-8%  8:45  am] 

MLUNQ  COOC  S79e-«1-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

'OffiM  of  tha  Assictant  Saerelary  for 
Public  and  Indian  Houaing 

24CFRPart905 

(Oodcat  Na  R-aa-1122;  FR-180a) 

Tactmicai  Changes  to  Indian 
Prefafanca  Final  Rule;  Put>lic  and 
NMnan  nouemg 

AOeicv:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
HUD. 

ACnONB  Final  rale. 

SUMMMRV:  This  final  rule  contains 
technical  changes  to  the  Indian 
Preference  final  rule  published  on 
December  4. 1966  In  the  Federal 
Jtagister.  The  technical  changes  in  this 
final  rule  are  intended  to  correct 
inadvertent  omissions  from  the 
December  4«  1066  final  rule  and  wiH  not 
substantially  alter  die  intent  or  the 
purpose  of  that  rule.      - 
U-WCIIVE  HATE  September  12.  igea 
FOR  RMfTNER  IWfOIIMATIOH  CONTACT: 
loan  Ladesh.  Office  of  Indian  Housing. 
Room  4232,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW..  Washington.  DC  204ia  (202)  755- 
1015.  (This  is  not  a  toll-free  number.) 

SUafLEMCNTARV  INFORMATKM:  On 
December  4. 1986  (51  FR  43734)  the 
Department  pubhriied  a  final  rule 
establishing  comprehensive  new 
requirements  governing  the  methods  to 
be  used  in  imnriding  bulian  preference 
in  contracting,  employment,  and  training 
in  the  HUD-assisted  Indian  Housing 
program. 

IrJonr.ation  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511)  and  have  been  assigned 
OMB  control  number  2577-'0076. 

The  final  rule  does  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17. 1981.  An 
analysis  of  the  rule  indicates  that  it  does 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more:  (2) 


cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State  or  local  government 
agencies,  or  geographic  regimis;  or  (3) 
have  a  significant  adverse  effect  on 
competition.  enq)loyment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  forei^- 
based  enterprises  in  domestic  or  export 
markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  sa  which 
implement  section  102(2HC)  of  the 
National  Environmental  Policy  Act  of 
1960.  The  Finding  of  No  Significant 
Impact  is  avaUable  for  public  inspection 
during  regular  business  hours  at  the 
Office  of  the  Rules  Docket  Qeric  at 
Room  10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington.  DC  20410. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  herc^ 
certifies  that  this  rule  will  not  have  a 
significant  econoipic  impact  on  a 
substantial  number  of  small  entities.  The' 
nimtber  of  small  entities  impacted  by  the 
rule  is  not  expected  to  be  substantiaL  ' 
This  final  rule  only  contains  technical 
chanj^  to  the  Indian  Preference  final 
rule  published  «»  December  4. 1986. 
;  This  rule  was  not4isted  in  die 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1988 
(53  FR  13854)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

List  off  Subjects  in  24  CFR  Part  905 

Grant  programs:  Housing  and 
community  development;  Loan 
programs:  Housing  and  community 
development.  Low  and  moderate  income 
housing.  Public  housing, 
Homeownership. 

Accordingly,  the  Department  amends 
24  CFR  Part  906  as  foUows: 

1.  The  authority  citation  for  24  CFR 
Part  905  continues  to  read  as  set  forth 
below: 

Authority:  Sees.  3, 4. 5. 8, 9. 11. 12.  and  18, 
United  States  Housing  Act  of  1937  (42  U.S.C 
1437a.  1437t>.  1437c  1437d.  1437g.  14371. 1437). 
and  1437n):  sec.  7(b).  Indian  Self- 
Determination  snd  Education  Assistance  Act 
(25  U.S,C  4S0e(b)):  sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

PART  905-(AMENOED) 

2.  Section  905.106(a)  is  revised  to  read 
as  set  forth  below  and  an  OMB  control 
number  is  added  to  the  section: 


wnbivD    fTwfsrwioMVi  ofuwi  wiwnm,  ano 
nondtocrlmlnatfcNi  In  eniploymanl  and 
contradfeiB. 

(a)  Indian  Self-Determination  and 
Education  Aaaiatance  Act  (preference 
for  Indiana)  HUD  has  detenrined  that 
Projects  under  this  part  are  subject  to 
saption  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)). 

(1)  Section  7(b)  requires  that  any 
contract  or  subcontract  entered  into  for 
the  benefit  of  Indians  shall  require  that, 
to  the  greatest  extent  feasible — 

(i)  References  and  opportunities  for 
training-and  employmoit  in  connection 
with  the  administration  of  such 
contracts  or  subcontracts  be  given 
"Indians".  That  Act  defines  Indians'*  to 
mean  persons  who  are  members  of  an 
Indian  tribe,  and  defines  "Indian  tribe" 
to  mean  any  Indian  tribe,  band,  nation, 
or  other  oiganized  group  or  community, 
including  any  Alaska  Native  village  or 
regional  or  village  corporation  as 
defined  in  or  established  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act, 
which  is  recognized  as  eligible  for  the 
:.  special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians:  and 

(ii)  Preference  in  the  award  of 
contracts,  or  subcontracts  in  connection 
with  the  administration  of  contracts,  be 
given  to  Indian  organizations  and  to 
Indian-owned  economic  enteiprises.  as 
defined  in  section  3  of  the  Indian 
Financing  Act  of  1974.  That  act  defines 
"economic  enterprise"  to  mean  any 
Indian-owned  commercial,  industrial,  or 
business  activity  established  or 
organized  for  the  purpose  of  profit, 
except  that  the  Indian  ownership  must 
constitute  not  less  than  51  percent  of  the 
enterprise;  "Indian  orgaidzation"  is 
defined  to  mean  the  governing  body  of 
any  Indian  tribe  or  ratity  established  or 
recognized  by  such  governing  body: 
"Indian"  to  mean  any  person  who  is  a 
member  of  any  tribe,  band,  group, 
pueblo,  or  c(Mnmunity  which  is 
recognized  by  the  Federal  Government 
as  eligible  for  services  bom  the  Bureau 
of  buSan  Affairs  and  any  "Native"  as 
defined  in  the  Alaska  Native  Claims 
Settiement  Act;  and  Indian  "tribe"  to 
mean  any  Indian  tribe,  band,  group, 
pueblo,  or  community  inchidiii^  Native 
villages  and  Native  groups  (including 
corporations  organi»Ml  by  Kenai. 
Jeneau.  Sitka,  andJCodiak)  as  defined  in 
the  Alaska  Native  Claims  Settiement 
Act.  which  is  recognized  by  Uw  Federal 
Government  as  el^bie  lor  services  from 
the  Bureau  of  Indian  Affairs. 

(2)  The  following  language  shall  be 
included  in  all  contracts  and 
subcontracts  executed  in  connection 
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with  the  disvelopment  or  operation  of 
IHA  projects: 

Seclkm  7fbJ  clauae 

(ij  The  wprk  to  be  performed  under  this 
contract  is  on  a  project  subject  to  section  7(b) 
of  the  Indiab  Self -Determination  and 
Education  A  Mistance  Act  (25  UJS,0. 4S0e(bH- 
Section  7(bl  requires  that  4o  the  ^atest 
extent  feasf  le  (A)  preferences  and 
opportuniti^i  i  for  training  and  employment 
shall  be  giv^  to  Indians,  and  (B)  preferences 
in  the  award, of  contracts  and  subcontracts 
shall  be  giveti  to  Indian  ofs^nizatioiis  and 
Indian-owned  Economic  Enterprises. 

(ii)  The  p«Hies  to  this  contract  shall  complv 
with  the  pnMsions  (tf  section  7(b)  of  the 
Indian  Sclf-Qetennination  and  Education 
U,S.a4S0e(b))  and  with 
lents  adopted  pursuant  to 


21685 


Assistance 
all  MUD 
section  7(b)' 
(iii)  In  coi 
parties  shal 
give  pref( 


f  ection  with  this  contract,  the 
i  the  greatest  extent  feiasible. 
,    J  in  t^  award  of  any 
subcontractklto  Indian  orgonizations  and 
Indian-ownM  Economic  Enterprises,  and 
preferences  jand  opportunities  for  training 
end  employtiient  to  Indians. 

(iv)  This  aiqction  7(b)  clause  shall  be 
incorporated  into  every  subcontract  in 
.  connection  Mith  the  project 

(v)  Upon  4|inding  by  the  IHA  or  HUD  that 
any  party  tol  fliis  contract  is  not  in 
compliance  With  the  section7(b) 
requirements,  that  party  shall.  a1  the  direction 
of  the  IHA,  Uitiate  appropriate  action  to 
remedy  the  Mncompliance. 

*       .       !»'      »       . 

(Approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number 
2577-007a)    f 

3.  In  §  90B.204.  paragraphs  (a)(l)(iii). 
(cKlHU  and  (ii)  up  to  the  table,  (c)(2)  (i) 
and  (ii).  (f)(^)  and  (g)(1)  are  revised  to 
read  as  follows: 

SM&204 

(a) 

0) 

(iii)  The  ^^endments  to  9S  905.106(a) 
and  905.204  bublished.on  December  4. 
1986  shall  qily  apply  to  bids  and 
proposals  wj^ich  are  advertised  after 
March  15. 1jdB7. 
.  •      .  ■•  ■ 

(c)* 

(1)*     ^ 

(i)  The  IF  a  may  be  restricted  to 
qualified  In|[«an-owned  enterprises  and 
Indian  orgarazations.  Tlie  IFB  should, 
however.  n^|  be  so  restricted  unless  the 
IHA  has  a  inasonable  expectation  ihat 
the  required  piiniraum  number  of 
qualified  Indian-owned  entnprises  or 
oiganizatioha  are  likely  to  submit 
responsive  bfds.  If  two  or  more  (or  at  the 
IHA's  qption  a  number  greater  than  two 
specified  in  fiie  IFB)  qualified  Indian 
enterprises  pr  organizations  submit 
responsive  Mds,  award  shall  be  made  to 
the  qualified  lenterprise  or  oi^ganization 
«vith  the  lov  r^st  responsive  bid.  If  fewer 


L204    MiM 

r  *  * 


than  the  minimum  required  number  of 
qualified  Indian  eoteiprises  or 
oiganhutions  submit  responsive  bids, 
the  IHA  shall  reject  all  bids,  and  shall 
readvertise  the  IFB  in  accordance  with 
paragraph  (c)(l)(ii)  of  this  section.  In 
unusual  cinnunstances  and  sul^t  to 
HUD  approval,  the  IHA  may  accept  one 
bid.  e.g..  the  IHA  determines  that  die 
sii^  bid  received  is  of  an  unusually 
favorable  price.  Uie  IHA  determines  that 
delays  caused  by  feadvertising  woidd 
subject  the  project  tohi^ier. ;  ,>;-*  ,*4-.^ ' 
-  construction  costs  or  the  IKA-'  : 
determines  diat  the  bid  is  fair  and 
reasonable.  The  award  shall  be  made  to 
the  qualified  Indian  enterprise  or 
oiganization  with  the  lowest  responsive 
bid  if  that  bid  is  within  the  maximum 
total  contract  price  established  for  the 
specific  project  or  activity. 

|ii)  If  the  IHA  prefers  not  to  restrict 
the  IFB  as  described  in  para^aph 
(c)(l)(i)  of  Uiia  section,  or  if  an 
insufficient  number  of  qualified  Indian 
enterprises  or  organizations  submit 
responsive  bids  in  response  to  an  IFB 
under  paragraph  (c)(l)(i)  of  diis  section, 
the  IHA  or  contractor  shall  advertise  for 
bids  inviting  responses  fit>m  non-Indian 
as  well  as  Indian  owned  economic 
enterprises  and  Indian  organizations. 
Award  shall  be  made  to  die  qualified 
Indian  enterprises  or  organization  with 
the  lowest  responsive  bid  if  that  bid  is 
(A)  within  the  maximum  total  contract 
price  established  for  the  specific  project 
or  activity  for  which  bids  are  being 
taken  and  (B)  no  more  than  "X"  higher 
than  the  total  bid  price  of  the  lowest 
responsive  bid  from  any  qualified 
bidder.  "X"  is  determined  as  follows: 

•  *  •  ••7       • 

(2)  *  •  • 

(i)  The  RFP  may  be  restricted  to 
qualified  Indian-owned  economic 
enterprises  and  Indian  oiganizations. 
The  RFP  should,  however,  not  be  so 
restricted  unless  the  IHA  has  a 
reasonable  expectation  that  the  required 
minhnum  number  of  qualified  Indian-   . 
owned  economic  enterprises  or  Indian 
oiganizations  are  likely  to  submit 
responsive  proposals.  If  two  ((V.  at  the 
IHA's  option,  a  number,  greater  than 
two.  specified  in  die  RFP)  qualified 
Indian-owned  economic  enterprises  or 
Indian  oiganizations  submit  responsive 
proposals^  award  shall  be  made  to  the 
qualified  Indian-owned  economic 
enterprise  or  Indian  oiganization  with 
die  best  proposaL  If  fewer  than  the 
minimum  required  numberof  qualified 
Indian-owned  economic  enterprises  or 
Indian  organizations  submit  responsive 
proposals,  the  IHA  shall  reject  all 
proposals  and  shall  readvertise  tiie  RFP 
in  accordance  witii  paragraph  (c)(2)(ii) 


of  this  section;  except  that  in  unusual 
dreumstances  and  subject  to  HUD 
approval,  die  IHA  may  accept  one 
proposal  e-s^  the  IHA  determines  that 
delays  caused  by  readvertising  would 
cause  higher  costs  or  the  IHA 
determines  that  the  proposal  is  fair  and 
reasonable.  "Hie  award  shall  be  made  to 
the  qualified  Indian  Enterprise  or 
organization  with  the  most  responsive 
proposal  if  tiie  proposal  is  within  the 
maximum  im}ject  total  contract  price 
established  for  the  ^ecific  project  or 
activity.  The  IHA  shall  develop  die 
.particulars  concerning  the  RFP, 
including  a  rating  system  diat  provides 
for  the  assignment  of  points  for4he 
relative  merits  of  submitted  proposals. 
Hie  RFP  shell  identify  all  factors, 
including  price  or  cost,  and  any 
significant  subfactors  diat  will  be 
considered  in  awarding  the  contract, 
and  shall  state  the  relative  importance 
the  IHA  places  on  each  evaluation 
factor  and  subfactor. 

(ii)  If  die  IHA  prefers  not  to  restiict 
the  RFP  solicitation  as  described  in 
paragraph  (c)(2)(i)  of  diis  section,  or  if 
an  insufiicent  number  of  qualified 
Indian  enterprises  or  oiganizations 
satisfactorily  respond  under  Uiat 
procedtire.  the  IHA  or  contractor  shall 
aijvertise  for  proposals  inviting     W 
responses  from  non-Indian  as  well  as 
Indian  owned  economic  enterprises  and 
Indian  oiganizations.  The  award  shall 
be  made  to  the  qualified  Indian 
enterprise  or  oiganization  with  the  most 
responsive  proposal  if  the  proposal  is 
within  the  maximum  total  contract  price 
established  for  the  specific  project  or 
activity.  The  IHA  shall  develop  tiie 
particulars  concerning  the  RFP. 
including  a  rating  system  that  provides  . 
for  the  assignment  of  points  for  the 
relati\-e  merits  of  submitted  proposals. 
The  RFP  shall  identify  all  factors, 
including  price  or  cost  and  any 
significant  subfactors  tiiat  will  be 
considered  in  awarding  the  contract, 
and  shall  state  the  relative  importance 
an  IHA  places  on  each  evaluation  factor 
and  subfactor.  Notification  that  Indian 
preference  is  applicable  to  this 
procurement  shall  be  included  in  the 
RFP  solicitation. 
**-.*,'*       • 

(f)  *  *  • 

(4)  Each  IHA  should  include  in  the  IFB 
or  RFP  any  applicable  local  preference 
requirements  properly  imposed  by  the 
tribal  governing  bo^.  -or  should  advise    ' 
bidders  to  contact  thie  tribal  governing 
body  to  determine  any  applicable 
preference  requirements.  However. 
IHAs  may  not  in  any  case  authorize  or 
provide  a  preference  far  Indians.  Indian- 
owned  ecOTiomic  enterprises,  or  Indian 
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organizations,  based  on  particular  tribal 
afTiIiation  or  membership. 

(g)  *  *  • 

(1)  Each  complaint  (including 
complaints  against  an  IHA)  shall  be  in 
writing,  signed,  and  Tiled  with  the  IHA. 
Complaints  may  be  filed  only  by  a 
person  or  business  entity  claiming  to 
have  been  adversely  affected  by  the 
actions  or  inactions  of  an  IHA,  a 
contractor  or  subcontractor  in 
connection  with  the  provision  of 
preference  to  Indians  in  contracting, 
subcontracting,  employment  or  training. 
***** 

Date:  June  8, 1988. 
limes  E.  Baugh, 

Cenerai  Deputy,  Assistant  Secretary  for 

Pjblic  and  Indian  Housing. 

[TR  Doc  8»-14635  Filed  6-29-68;  8:45  am] 

BILUNC  CODE  4210-33-11 


DEPARTMENT  OF  THE  TREASURY 

BwMu  of  Alcohol,  Tobacco  and 
Hrearms 

27  CFR  Part  178 

[Ti>.  ATF-273;  re  Notic*  Nos.  609  «  621] 

Commerce  in  Fkoarms  and 
Ammunition 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Treasury. 
AcnoN:  Final  rule  (Treasury  decision). 

summary:  This  final  rule  amends 
regulations  in  27  CFR  Part  178  to  provide 
for  an  optional  simplified  recordkeeping 
procedure  for  sales  or  other  dispositions 
of  firearms  by  low-volume  dealers. 
EFFEcnvE  date:  The  final  rule  is 
effective  August  1. 198a 

FOR  FURTHER  MFORMATjION  CONTACT: 

Daniel  E.  Crowley.  ATF^  Specialist. 
Firearms  and  Explosives  Operations 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms.  Ariel  Rios  Federal  Building. 
1200  Pennsylvania  Avenue  NW., 
Washington.  DC  20226;  (202)  566-7591. 
SUPflEMENTARV  INTOWMATION:  As 
provided  by  18  U.S.C  923(g).  each 
licensed  dealer  must  maintain  such 
records  of  receipt  sale  or  other 
disposition  of  firearms  as  prescribed  by 
regulations.  Accordingly,  current 
regulations  require  licensed  dealers  to 
maintain  a  record  in  bound  form  of  each 
receipt  and  disposition  of  firearms.  The 
record  is  required  to  show  the  date  of 
receipt,  the  name  and  address  or  name 
and  license  number  of  the  person  fit)m 
whom  received,  the  name  of  the 
manufacturer  and  importer  (if  any),  and 
specific  information  identifying  the 
firearm  received.  When  a  disposition  of 


a  firearm  is  made,  the  bound  record 
must  show  the  name  and  address  of  the 
transferee  or  the  Form  4473  serial 
number  if  the  licensed  dealer  files  such 
forms  numerically.  In  connection  with 
the  disposition  of  a  firearm  to  a 
nonlicensee,  a  Ucensed  dealer  must  also 
record  the  transaction  on  Form  4473 
showing,  among  other  things,  the 
identity  of  the  foeann  and  the  name  and 
address  of  the  transferee.  Thus,  in  die 
case  of  firearms  dispositions  by  licensed 
dealers  to  a  nonlicensee,  the  dealer's 
bound  record  and  Form  4473  contain 
some  duphcative  information,  i.e.. 
infOTmation  ident%ing  the  firearm 
transferred  and  the  name  and  address  of 
the  transferee. 

Notice  of  proposed  rulemaking.  Based 
on  the  foregoing.  ATF  published  a  notice 
of  proposed  rulemaking,  Notice  No.  621, 
in  the  Federal  Register  on  February  12, 
1987  (52  FR  4509),  proposing  to  amend 
the  regulations  to  allow  low-volume 
dealers  to  adopt  a  simplified 
recordkeeping  procedure  for  sales  or 
other  dispositions  of  firearms. 

Comments.  During  the  90-day 
comment  period.  42  comments  were 
received,  two  of  which  had  an 
additional'signature.  Among  the 
commenters  were  two  groups,  one 
firearms  dealer  association  and  twelve 
individuals  who  identified  themselves 
as  licensees. 

Twenty-three  commenters  opposed 
the  proposal  stating  that  all  licensed . 
firearms  dealers  should  keep  the  same 
records  regardless  of  the  number  of 
firearms  transactions  in  a  twelve-month 
period.  Six  comments  against  the 
proposal  suggested  that  the  Form  4473 
be  eliminated  with  some  modification  of 
the  information  required  to  be  entered  in 
the  bound  record  book.  Seven  of  the 
commenters  against  the  proposal  offered 
no  further  suggestion  for  change. 

Eight  comments  were  received  which 
supported  the  proposal.  In  addition,  one . 
of  these  commenters  objected  to  the 
requirement  that  Forms  4473  be  retained 
for  20  years  by  licensed  dealers  and 
suggested  that  the  period  be  reduced  to 
three  years. 

After  reviewing  the  comments 
received.  ATF  continues  to  believe  that 
in  the  case  of  low-volume  firearms 
dealers  the  required  records  may  be 
simplified  and  a  burden  fai  recording  and 
maintaining  duplicative  information 
alleviated.  ATP  does  not  believe  diat 
allowing  low-vohune  firearms  dealers  to 
maintain  an  alternative  system  of 
records  would  significandy  impair  its 
ability  to  inspect  the  records  of  sudi 
dealers  or  to  trace  particular  firearms 
through  the  records  of  such  dealers  to 
assist  in  a  criminal  investigation. 


ATF  chose  to  use  Form  4473,  modified 
to  accept  more  information  when  it  is 
used  as  the  sole  record,  since  this  form 
implements  specific  statutory 
requirements  designed  to  ensure  that 
firearms  are  distributed  by  licensees 
only  to  those  qualified  to  receive  them 
under  the  Act. 

It  should  be  noted  that  a  licensed 
dealer  maintaining  records  of  firearms 
transactions  on  Forms  4473(LV)  would 
still  be  required  to  record  the  disposition 
of  personal  firearms  in  the  Disposition 
Record  of  Firearms  prescribed  by 
S  178.125a. 

Therefore,  this  final  rule  adds  a  new 
§  178.124a,  Tide  27.  CFR.  to  allow  Uiose 
licensed  dealers  who  dispose  of  not 
more  than  50  fireanns  dming  a  12-month 
period  to  maintain  an  ahemate 
recordkeeping  system  in  lieu  of  the 
current  requirement  to  maintain  both  a 
bound  record  and  Forms  4473,  as 
required  by  SS  178.124  and  17&125. 
These  dealers  would  be  permitted  to 
record  their  acquisition  and  disposition 
of  a  firearm  on  a  single  form.  Form 
4473(LV). 

The  20-year  retention  period  for  Forms 
4473(LV)  bay  been  retained  in  die  final 
rule  since  itis  necessary  to  assist  State 
and  local  law  enforcement  officials  in 
the  enforcement  of  their  own  laws 
through  tracing  of  firearms  involved  in 
crime  as  well  as  providing  similar 
assistance  to  Federal  law  enforcement 
agencies.  Further,  the  Office  of 
Management  and  Budget  has  approved 
the  20-year  record  retention  period  in 
the  regulations  for  Form  4473. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603, 604)  are  not  applicable  to  this 
final  rule  because  there  will  not  be  a 
significant  economic  impact  on  a 
substaiitial  number  of  small  entities.  The 
final  rule  is  not  expected  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities  or  to  impose,  or  otherwise 
cause,  a  significant  increase  in  the 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b)),  diat  diis  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  122M 

In  compliance  with  Executive  Order 
12291,  46  FR  13193  (1981),  ATF  has 
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determined  ihat  th«  final  rule  is  not  a 
"major  rule"  nnce  it  will  oot  result  in; 

(a)  An  anaual  effect  on  the  economy 
of  $100  mile0n  or  more; 

(b)  A  maid^r  increase  in  costs  or  prices 
for  consumpp^.  individual  industries, 
Federal.  Stste  or  local  government 
agencies,  (^jgeo^aphic  regkuu;  or 

(c)  Significant  adverse  effects  on 
competitioiii  employment,  investment, 
productivityl  innovation,  or  on  the 
ability  of  United  States^wsed 
enterprises  to  compete  with  foreign- 
based- enterj^rises  in  domestic  or  export 
markets. 

Paperwork  deduction  Act 

The  collection  of  information 
contained  in  this  final  rule  has  been 
reviewed  and  approved  by  the  O^ice  of 
Management  and  Bwtget  for  review 
under  sectiMi  3507  of  Ae  Paperwork 
Reduction  Att  of  1960, 44  U,S.C.  Chapter 
35.  Tf 

Drafting  Infonnation 

The  principal  author  of  this  document 
is  Daniel  B.  Crowley,  ATF  Spedahst. 
Firearms  8n4  Explosives  Operations 
Branch.  Buij^au  of  Alcohol.  Tobacco  and 
Fireamu. 


List  of  Subj^its  in  27  CFR  Part  ITS 

Administt'^tive  practice  and 
procedure.  Arms  and  munitions. 
Authority  d^egation.  Customs  duties 
and  inspectttns.  Exports.  Imports, 
Military  peraonneW^enalties,  Reporting 
requirements.  Research,  Seizures  and 
forfeitures,  ^d  Transportation. 

Authority  and  Issuance 
PART  ITB-^AMENOEDl 

Paragraph  1.  The  authority  citation  for 
Part  178  continues  to  read  as  follows: 
Authority.  IS  U.S.a  926. 

Para.  2.  a|  (lew  §  T78.124a  is  added  as 
follows: 


1. 2.  A  lew  §  r 

"  1 

24a   Hraaraial 


§l7«.l24a   HraaraialnMwaction  record  in 
lieu  of  recorf  «f  receipt  and  disposition. 

(a)  A  lice^d  dealer  acquiring 
firearms  after  August  1. 1988  and 
contemplating  the  disposition  of  not 
more  than  SQ  firearms  within  a       •. 
succeeding  jl^-month  period  to  licensees 
or  nonlicenS^es  may  maintain  a  record 
of  the  acqui^tion  and  disposition  of 
such  firean^^  on  a  firearms  transaction 
record.  Fonn'4473(LV),  Part  1  or  H,  in  lieu 
of  the  records  prescribed  by  9  178.125. 
Such  12-mo(i|h  period  shall  commence 
from  the  dai^  the  licensed  dealer  first 
records  the  purchase  or  other 
acquisition  of  a  firearm  on  Form 
4473{LV)  pursuant  to.  this  section.  A 
licensed  dealer  who  maintains  records 
pursuant  to  tthis  section,  but  whose 


firearms  dispositions  exceed -SO  firearms 
within  such  12-raonA  perkxl,  sha8  make 
and  maintain  the  acquisition  and 
disposition  records  required  by  { 17&125 
with  respect  to  eadi  firearm  exceeding 
50. 

(b)  Each  ycenaed  dealo-  maintaining 
firearms  acquisition  aad  tfisposition 
records  pursuant  to  this  section  shall 
record  tke  purchaac  or  otlier  acquisition 
of  a  fire'ann  on  Fonn  4473(LV).  Part  I  or 
II,  in  accordance  with  the  instractions 
on  the  form  not  lata  than  the  close  of 
the  next  business  day  following  the  date 
of  snch  purcfaaae  ot  acquisition. 
However,  when  disposition  is  made  of  a 
firearm  before  the  close  oi  the  next 
business  day  after  the  receipt  of  that 
firearm,  the  licensed  dealer  making  such 
disposition  shall  enter  all  required 
acquisition  information  regarding  the 
firearm  on  the  Form  4473(LV}  at  the  time 
such  transfer  or  disposition  is  made.  The 
record  on  Form  4473(LV)  shall  show  tiie 
date  of  receipt  the  name  and  address  or 
the  name  and  license  number  of  the 
person  fiom  whom  received,  the  name  of 
the  manufacturer  and  importer  (if  any), 
the  lOOplel,  serial  number,  type,  and 
caliBef  or  gauge  of  the  firearm. 

(c)  Each  Ucotsed  dealer  maintaining 
firearms  acquisition  and  disposition 
records  pursuant  to  this  section  shall 
retain  Form  4473(LV),  Part  I  or  II, 
reflecting  firearms  possessed  by  such 
business  in  chranologiGal  (by  date  of 
receipt)  or  munerical  (by  transaction 
serial  number)  order.  Forms  4473(LV) 
reflecting  the  Ucensee's  sale  or 
disposition  of  firearms  shall  be  retained 
in  alphabetical  (by  name  of  purc^ser), 
chronological  (by  date  of  disposition)  or 
numerical  (by  transaction  serial 
number)  order. 

(d)  A  licensed  dealer  maintaining 
records  pursuant  to  this  section  shall 
record  the  sale  or  otlier  disposition  of  a 
firearm  to  another  licensee  by  entering 
on  the  Form  4473(LV),  Part  I.  associated 
with  such  firearm,  the  name  and  hcense 
number  of  the  person  to  whom 
transferred  and  by  signing  and  dating 
the  form. 

(e)  A  licensed  dealer  shall  obtain  the 
Form  4473(LV).  Part  I,  associated  with 
the  firearm  in  lieu  of  a  Form  4473  and 
comply  with  the  requirements  specified 
in  9  178.124(c)  prim  to  making  an  over- 
the-counter  transfer  of  a  firearm  to  a 
nonlicensee. 

(1)  Who  is  a  resident  of  the  State  in 
which  the  licensee's  business  premises 
is  located, 

(2)  Wrho  is  not  a  resident  of  the  State 
in  which  the  licensee's  business 
premises  is  located  and  the  firearm  is  a 
shotgun  or  rifle  and  the  transfer  is  under 
the  provisions  of  9  178.96(c),  or 


(3)  Who  is  not  a  resident  of  the  State 
in  which  the  licensee's  biisiness 
premises  is  located  and  who  is  acquiring 
the  firearm  by  loan  or  KtAaL  for 
temporary  use  for  lawful  sporting 
purpeses. 

(f)  A  licensed  dealer  shall  obtain  the 
Form  4473(LV),  Part  II,  associated  with 
the  firearm  in  Heu  of  a  Form  4473  and 
comply  with  the  requirements  specified 
in  9  178.124(f)  prior  to  making  a 
disposition  of  a  firearm  to  a  nonlicensee 
who  is  purchasing  or  otherwise 
acquiring  a  firearm  by  other  than  an 
over-the-counter  transaction  and  who  is 
a  resident  of  the  State  ia  which  the 
licensee's  business  premises  is  located. 
If  the  licensee's  record  of  the  acquisition 
of  the  firearm  is,  at  the  time  of  the 
disposition,  being  maintained  on  a  FomK 
4473(LV).  Part  I,  for  over-the-counter 
transactions,  the  licensee  shall  transfer 
the  information  relative  to  the  receipt  of 
the  firearm,  as  required  by  paragraph  (b) 
of  this  section,  to  Form  4473(LV).  Part  IL 
The  corresponding  Form  4473(LV),  Part 
I,  may  then  be  destroyed. . 

Par  3.  Section  178.125  is  amended  by 
revising  the  first  sentence  of  paragraph 
(e)  to  read  as  follows: 

§178.125   Record  of  receipt  and 


(e)  Firearms  receipt  and  disposition 
by  dealers.  Except  as  provided  in 
9 178.124a  with  respect  to  alternate 
records  for  the  receipt  and  disposition  of 
firearms  by  dealers,  each  licensed 
dealer  shall  enter  into  a  record  each 
receipt  and  disposition  of  firearms. 


Par  4.  Section  17ai29  is  amended  by 
revising  paragra]^  (b)  to  read  as 
follows: 

9178.129    Record  retention. 


(b)  Firearms  transaction  record. 
Licensees  shall  retain  each  Fonn  4473 
and  Form  4473(LV)  for  a  period  of  not 
less  than  20  years  after  the  date  of  sale 
or  disposition. 
*        •        *        •        • 

Signed:  May  4. 1988. 
W.T.Drake, 
Acting  Director. 

Approved:  May  31. 1988. 

Francis  A.  Kealiiig,  II, 

Assistant  Secretary  (EtiforcewentJ. 

[I^  Doc.  88-14736  Filed  6-29-88: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30CFRPart206 

Revision  of  Oil  Product  Valuation 
Regulations  and  Related  Topics 

agency:  Minerals  Management  Service 
(MMS).  Interior. 

ACnON:  Final  rule:  correction. 

summary:  The  Minerals  Management 
Service  (MMS)  is  correcting  errors  in  the 
final  regulations  governing  valuation  of 
oil  for  royalty  computation  purposes 
which  appeared  in  the  Federal  Register 
on  January  15, 1988  (53  FR  1184). 
FOR  njRTNER  INFORMATION  CONTACT: 
Dennis  C.  Whitcomb.  Chief,  Rules  and 
Procedures  Branch,  (303)  231-3432.  (FTS) 
326-3432. 

SUFFLEMENTARY  INFORMATION:  The 

regulations  promulgated  at  30  CFR  Part 
206  contained  errors  which  are 
corrected  by  this  notice. 

Date:  June  22, 1988. 
Jetty  D.  HiU. 

Associate  Director  for  Royalty  Management. 

The  following  corrections  are  made  in 
FR  Doc.  88-490,  the  revised  oil  product 
valuation  regulations  published  in  the 
Federal  Register  on  January  15, 1988  (53 
FR  1184). 

PART  206-{CORRECTED] 

1.  On  Page  1218,  third  column,  line  5, 
item  5  under  Part  206,  change  "43  CFR 
3167.7-5"  to  "43  CFR  3162.7-5." 

§208.104    [CorrMtMll 

2.  On  page  1222,  first  column,  line  59 
under  §  206.104(b)(1),  change  "(a)(2)"  to 
"lb)(2)." 

[FR  Doc.  88-14752  Filed  6-29-88:  8:45  am] 
BHJJNQ  COOC  4310-IM-M 


30  CFR  Part  251 

Geological  aiKl  Geophysieal  (GAG) 
Explorations  of  the  Outer  Continental 
StwH 

aoency:  Minerals  Management  Service, 
Interior. 

action:  Final  rule. 

summary:  This  rule  combines  the 
information  collection  statement  relating 
to  the  applications  for  permits  with 
other  information  collection  statements 
for  this  part  and  revises  the  statement  to 
include  the  information  required  by  the 
Paperwork  Reduction  Act. 

EFFECnVE  date:  June  30. 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nina  B.  Peterson,  Federal  Register 
Liaison  Officer,  Minerals  Management 
Service  (MS  632).  12203  Sunrise  Valley 
Drive,  Reston,  Virginia  22091. 
Telephone:  703-435-6400. 

SUPPLEMENTARY  INFORMATION:  This  rule 
does  not  establish  any  new  information 
collection  and  reporting  requirements 
but  simply  places  an  existing  approval 
within  the  codified  structure  in 
accordance  with  1  CFR  21.35. 

The  Department  has  determined  that 
it  is  unnecessary  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b))  to  publish  this  rule  for  comment 
because  it  is  an  administrative  revision 
and.  therefore,  does  not  change  the 
rights  and  obligations  of  the  public. 

List  of  Subjects  in  30  CFR  Part  251 

Continental  shelf.  Freedom  of 
information.  Oil  and  gas  exploration, 
PubUc  lands-mineral  resources. 
Reporting  and  recordkeeping 
requirements.  Research. 

David  W.  Crow. 

Acting  Director. 

Date:  June  17. 1988. 

For  the  reasons  set  forth  in  the 
preamble.  30  CFR  Part  251  is  amended 
as  follows: 

PART  251-GEOLOGICAL  AND 
GEOPHYSICAL  (GAG)  EXPLORATIONS 
OF  THE  OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  Part  251 
continues  to  tead  as  follows: 

Authority:  Outer  Continental  Shelf  Lands 
Act,  43  U.S.C.  1331  et  seq..  as  amended,  92 
Stat.  629;  National  Environmental  Policy  Act 
of  1969, 42  U.S.C.  4332  et  seq.  (1970). 

2.  In  §  251.0,  paragraph  (e),  the 
citation  to  "30  CFR  251.6"  is  revised  to 
read  "30  CFR  251.5-2"  and  a  new 
paragraph  (f)  is  added  as  follows: 

9251.0    Authority  for  Information ' 
coliection. 


(f)  The  information  collection 
requirements  contained  in  30  CFR  251.5 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq.  and  assigned  clearance 
number  1010-0048.  The  information  is 
being  collected  to  evaluate  permit 
applications  to  conduct  prelease 
exploration  offshore  and  to  monitor 
activities  of  scientific  exploration 
conducted  under  notices  to  ensure  there 
is  no  environmental  degradation, 
personal  harm,  damage  to  historical  or 
cultural  sites,  or  interference  with  other 
uses.  The  response  is  required  to  obtain 
a  benefit. 


§251.5-1    [Amended] 
3.  In  §  251.5-1,  remove  paragraph  (b). 

[FR  Doc.  88-14608  Filed  6-29-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Air  Force 
32  CFR  Part  818 

Personal  Finanoial  Responsik>ility 

aoency:  Department  of  the  Air  Force, 
DoD. 

action:  Final  rule. 

summary:  The  Department  of  the  Air 
Force  has  revised  tlie  regulation  on 
personal  financial  responsibility.  This 
regulation  establishes  Air  Force  policy 
governing  alleged  delinquent  financial 
obligations.  This  revision  is  necessary  to 
include  statutory  requirements  not 
included  in  the  earlier  version  and  to 
completely  reformat  the  regulation.  The 
intended  effect  of  this  revision  is  to 
make  available  to  the  public  updated 
information  and  to  clarify  policy  and 
procedures  regarding  personal 
indebtedness  and  dependent  support.     ^ 

EFFECTIVE  DATE:  June  30, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  L.C.  Taylor.  HQ-AFMPC/DPMA, 
Randolph  AFB  TX  78150.  telephone  (512) 
652-3578. 

SUPPtf  MENTARY  INFORMATION:  This 
regulation  implements  higher  level 
directives  and  therefore  is  published  as 
a  final  rule. 

This  revision  changes  the  title; 
redefines  Air  Force  policy;  provides  an 
explanation  of  temis:  establishes 
responsibilities;  establishes  complaint 
.  processing  procedures;  permits  unit  first 
sergeants  to  counsel  enlisted  members 
and  respond  to  initial  indebtedness 
complaints;  redefines  genera!  policies 
and  procedures  regarding  personal 
indebtedness  and  dependent  support: 
and  adds  sections  describing 
garnishment  and  statutory  allotment 
procedures. 

The  Department  of  the  Air  Force  has 
determined  that  this  regulation  is  not  a 
major  rule  as  defined  by  Executive 
Ord$r  12291,  is  not  subject  to  the 
relevant  provisions  of  Uie  Regulatory 
Flexibility  Act  of  1980  (Pub.  L  96-354], 
and  does  not  contain  reporting  or 
recordkeeping  requirements  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980  (Pub.  L  96-511). 


federal 
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List  of  Sub)a^  in  32  CFR  Part  Ml 

Alimony,  Cliild  support.  Claims, 
Credit,  Militaiy  personnel 

Accordingijf .  32  CFR.  Chapter  VII,  is 
amended  by  cpvising  Part  618  as  set 


forth  below: 


PART  81S-KRS0NAL  FINANCIAL 
RESPONSIBiLITY 

Sec.  ■  ■ 

Subpart  A— GliMrai 

818.0  Purpos^^ 

818.1  Air  Fortas  policy. 

818.2  Explanstion  of  terms. 

818.3  Responsibilities. 

818.4  Review  of  complaints. 

818.5  Processing  of  complaints. 

816.6  High-Uvtel  inquiries  (AFR 11-7  Air 
Froce  Relations  with  Congress). 

Subpart  D    P^sonal  IwdeMadn— . 

818.7  GenereA  policies. 

818.8  General'requirements  for  acceptance 
of  corapla^ts. 

818.9  Dishonored  checks  and  similar 
instnunei^. 

81&10    BaIlkI^>tcy. 

818.11  Invohiittary  dedoctions  for  personal 
indebtedness. 

Subpart  C—DiqptiKtent  Support 

818.12  GeneiMl  policies. 

818.13  Proof  of  support. 

818.14  Basic  Allowmice  for  Quarters  (BAQ). 
81&15    Garnishment. 

818.16  Stfitui^  allotments. 

818.17  Pate4<ty  daims. 

818.18  CertifUate  of  compliance. 
81&19  Standards  of  fairness. 

818.20  GamiMmient  of  pay  of  Air  Force 
members  and  employees  only  for  child 
support  or  alimony  obligations. 

818.21  Statutory  allotments. 

Authority:  10  U.S.C.  8013. 15  U.S.C.  1673. 42 
11.8.6.659,661.662,665. 

Note:  This  part  is  derived  from  Air  Force 
Regulation  3St-l8. 

Part  806  of  fltis  chapter  states  the  basic 
policies  and  instructions  governing  the 
disclosure  of  records  and  tells  members  of 
the  public  what  they  must  do  to  inspect  or 
obtain  copies  lof  the  material  referenced 
herein.  | 

Part  807  of  this  chapter  states  the 
procedures  for  issuing  publications  and  forms 
to  the  public. 


i^'tawfterai 


Subpart  A- 

§iita)   Puniaaa. 

This  part  establishes  Air  Force  policy 
governing  alleged  delinquent  financial 
obligations.  |It  outlines  procedures  for 
processing  daims  of  this  nature.  It 
implements  (312  CFR  Parts  43, 43a  and  61. 
It  applies  to: dl  active  Air  Force 
installation^  and  members  and  US  Air 
Force  Reserve  (USAFR)  units  and 
members.  This  part  does  not  apply  tq 
Air  Nationa  Guard  (ANG)  units  and 
members.  This  part  is  affected  by  the 


Privacy  Act  of  1974.  System  of  Records 
Notice  F030MPCB— Indebtedness, 
Nonsui^ort,  Paternity,  api^ea. 

SS18.1    AlrForcapoHey. 

Air  Force  mendiers  are  expected  td 
pay  their  financial  obligations  in  a 
proper  and  timely  manner.  For  die 
purpose  of  this  part  financial 
obligations  are  divided  into  two 
categortes:  Personal  indebtedness,  and 
dependent  support  As  a  general  rule, 
the  Air  Force  has  no  legal  authority  to 
require  its  members  or  dieir  family 
members  to  pay  personal  financial 
obligations.  Enforcement  is  a  matter  for 
civil  authorities.  However,  the  Air  Force 
can,  under  certain  conditions,  divert 
part  of  a  member's  pay  for  debts  owed 
to  the  United  States  or  any  of  its 
instrumentalities  (see  |  ei&ll)  or  to 
satisfy  delinquent  child  support  and 
alimony  payments  (see  S{  818.15  and 
618.16).  Administrative  or  disciplinary 
action  may  be  taken  against  Air  Force 
members  in  cases  of  continued  financial 
irresponsibility.  Such  action  is  taken  to 
improve  discipline  and  maintain  the 
standards  of  conduct  expected  of  Air 
Force  personnel,  but  caimot  be  used  to 
enforce  private  civil  obligations. 

S  816.2    Explanation  of  terms. 

(a)  A  proper  and  timely  manner.  A 
manner  wMch,  under  the  circumstances, 
does  not  discredit  the  Air  Force. 

(b)  Financia!  obligation.  A  legal 
obligation  acknowledged  by  the  member 
in  which  there  is  no  reasonable  dispute' 
as  to  the  facts,  or  one  reduced  to 

.  judgment  The  judgment  must  conform 
to  the  Soldiers'  and  Sailors'  Civil  Relief 
Act  of  1940,  as  amended  (50  U.S.C.  app. 
501.  (1970)),  if  applicable. 

(c)  Claimant  or  complainant  Any 
business  or  person  seeking  help  in 
obtaining  settlement  of  an  alleged 
financial  obligation  or  making  a  claim  of 
delinquency  concerning  such  matters. 

(d)  Creditor.  Any  person  or  business 
that  extends  or  offers  credit  or  to  whom 
or  to  which  a  debt  is  owed.  This  term 
includes  lending  institutions  (such  as 
centralized  charge  systems)  which, 
although  not  a  party  to  the  origina! 
transaction,  seek  help  in  obtaining 
settlement 

(e)  Debt  collector.  Any  person  or 
agency  whose  business  is  primarily  the 
collection  of  debts  owed  to  another 
person  or  business. 

(f)  Dependent  ^Muse  and  unmarried 
children— includes  stepchildren, 
adopted  children,  and  illegitimate 
children  dependent  on  the  military 
member.  It  may  include  others  duly 
constituted  (see  DOD  Military  Pay  and 
Allowances  Entitlements  Manual  and 


AFR  30-20,  Issue  and  contnd  of 
Identification  (ID)  Cards). 


§616J 

Specific  responsibilities  for  ensuring 
Air  Force  standards  are  met 

(a)  Major  commands  (MA)COM). 
separate  operating  agencies  (SOA),  and 
direct  reporting  units  (DRU)  monitor  and 
provide  guidance  to  subordinate  units, 
as  required,  to  ensure  compliance  with 
established  procedures. 

(b)  Initial  active  duty  indoctrination 
sites  ensure  that  a  comprehensive  block 
of  instruction  on  personal  financial 
management  is  indnded  in  teadiing 
guides  or  course  curriculums,  as 
appropriate.  This  instruction  should 
emphasize  the  Air  Force  policy 
regarding  personal  indebtedness  and 
dependent  support  [\  816.1)  and  the 
merits  and  benefits  of  the  PFMP  and  the 
BRP.  (See  §  6185(b)(2)  (i)  and  Hi)- 

(c)  Installation  commanders: 

(1)  Develop  appropriate  guidance  to 
assure  compliance  with  prescribed 
procedures. 

(2)  Coordinate  on  all  responses  to 
high-level  executive,  and  congressional 
inquiries. 

(d)  Chiefs.  CBPO: 

(1)  Through  the  CBPO  Special  Actions 
Unit  process  all  complaints  according  to 
this  part 

(2)  Upon  request  provide  UIF  policy 
guidance  to  the  unit  commander. 

(3)  Coordinate  on  all  responses  to  high 
level,  executive,  and  congressional 
inquiries. 

(e)  Unit  commanders: 

(1)  Implement  required  procedures  at . 
the  unit  level. 

(2)  Review  all  the  available  facts 
surrounding  a  complaint  of  personal 
indebtedness,  or  of  nonsupport  or 
inadequate  support  of  dependents,  and 
initiate  appropriate  action. 

(3)  Ensure  complainants  are  provided 
a  prompt  reply  that  explains  Air  Force 
policy.  At  the  imit  commander's 
discretion,  the  first  sergeant  may 
respond  to  initial  complajgls.  Second 
and  subsequent  inquiries  require  a  reply 
by  the  unit  commander. 

(4)  Advise  members  of  the 
requirement  to  meet  their  financial  and 
dependent  suppwt  obligati<ms  and 
inform  them  that  failure  to  do  so 
damages  their  reputation  and  afi'ects  the 
public  image  of  all  Air  Force  personnel. 
At  the  unit  commander's  discretion  the 
first  sergeant  may  provide  initial 
counseling  to  enlisted  members.  Second 
and  subsequent  inquiries  require 
counseling  by  the  imit  commander. 

(5)  Refer  personnel  who  have 
evidenced  financial  irreqwnsibility  to 
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the  local  PFMP  manager  for  counseling 
on  a  mandatory  but  confidential  basis. 

(6)  Coordinate  on  all  responses  to 
high-level,  executive,  and  congressional 
inquiries  that  pertain  to  personnel 
assigned  to  the  unit. 

(7)  Consider  administrative  or 
disciplinary  action  against  members  in 
cases  of  continued  financial 
irresponsibility,  fraud,  deceit,  criminal 
conduct,  or  failure  to  support 
dependents.  Consult  the  staff  judge 
advocate  for  guidance. 

(f)  Air  Force  members: 

(1)  Are  expected  to  pay  their  just 
financial  obligations  in  a  proper  and 
timely  manner. 

(2)  Are  expected  to  provide  regular 
and  adequate  support  to  their 
dependents. 

(3)  Maintain  reasonable  contact  with 
their  creditors  and  dependents  to 
minimize  Air  Force  involvement 

(g)  PFMP  managers: 

(1)  Establish  a  consultant  function  to 
assist  personnel  in  financial 
management  matters,  or  other  subjects 
as  deemed  appropriate  to  the  needs  of 
the  local  base  population. 

(2)  Advise  conunanders  regarding  Air 
Force  policy. 

(h)  Staff  judge  advocates: 

(1)  Advise  commanders  on  the 
application  of  Air  Force  policy  on 
individual  cases,  include  advice  on 
administrative  or  disciplinary  action 
that  may  be  appropriate  in  cases 
involving  continued  financial 
irresponsibility,  fraud,  deceit,  criminal 
conduct  or  failiu«  to  support 
dependents,  including  arrearages. 

(2)  Provide  guidance  concerning 
federal  state,  and  local  laws  (e.g.,. 
bankruptcy,  garnishment  wage  earner 
plans,  tiie  Truth  in  Lending  Act  (Pub.  L 
90-321],  Fair  Debt  Collection  Practices 
Act  (Pub.  L  95-109),  The  Soldiers'  and 
Sailors'  Civil  Relief  Act  of  194a  as 
amended,  etc.). 

(3)  Coordinate  on  all  responses  to 
high-level,  executive,  and  congressional 
inquiries. 

(i)  Family  support  centers  serve  as  a 
source  of  infoAation,  counseling,  and 
referral  for  family  members  in  need  of 
support  and  financial  management 
assistance. 

9<l>-4   ItoviM*  of  complaints. 

Complaints  received  regarding   - 
personal  indebtedness  or  nonsupport  of 
dependents  should  Hrst  be  forwarded  to 
the  consolidated  base  personnel  office 
(CBPO)  Special  Actions  Unit  to  ensure 
that  they  pertain  to  an  Air  Force 
member.  Also,  indebtedness  complaints 
should  be  reviewed  by  the  staff  judge 
advocate's  office  to  ensure  that  they 
meet  the  general  policies  and 


requirements  for  acceptance  (see 
§SB1&7  and  816.8). 

(a)  The  CBPO  ^>ecial  Actions  Unit 
forwards  processable  cases  to  the  unit 
commander  for  action,  on 

(1)  ff  the  member  has  been  reassigned, 
forwards  the  case  to  the  current  CBPO 
Special  Actions  Unit  and  advises  the 
complainant  of  referral. 

(2)  If  member  has  separated  with  no 
further  military  status  or  has  retired.        ' 
advises  the  complainant  accordingly 
and  indicates  they  are  unable  to  assist 
because  the  individual  is  no  longer 
uiider  Air  Force  jurisdiction. 

(3)  If  the  member  has  been  released 
from  active  duty,  forwards  ^e  case  to 
Headquarters  Air  Reserve  I^rsonnel 
Center,  Special  Actions  Branch  (HQ 
ARPC/DPAS),  Denver  CO  80280-5000, 
and  advises  the  complainant  of  the 
referral. 

^  (b)  Indebtedness  complaints  that  do 
not  meet  processing  requirements  are 
retiuned  to  the  complainant  with  an 
explanation  of  the  reason  or  reasons  for 
retimi. 

(c)  For  dependent  nonsupport  or 
inadequate  support  cases  forwarded  by 
HQ  AFMPC/DPMASC.  the  commander 
must  fiimish  the  following  information 
in  the  reply  to  that  office  (if  negative,  so 
state): 

(1)  Requirement  of  court  order  or 
decree,  if  applicable,  and  degree  of 
compliance  by  the  member. 

(2)  Date,  amount  and  method  of  prior 
support  payments. 

(3)  Proposed  date,  amount  and 
method  (for  instance,  money  order, 
personal  check,  allotment  and,  if  by 
allotment  the  effective  date  of  first 
payroll  deduction,  and  so  forth)  of  future 
support  payments  (primary  and 
arrearages,  if  any). 

(4)  If  drawing  basic  allowance  for 
quarters  (BAQ).  the  amount  received, 
type  (for  instance,  with  dependents  or 
without  dependents),  and  basis  for 
receipt  (wife,  child  or  children  in 
custody  of  ex-wife,  and  so  forth). 

(5)  Action  taken  or  projected  to  be 
taken  to  comply  with  §  818.14.  where 
appropriate,  regarding  the  BAQ. 

9  818.5    ProcMilwQ  ^  complaints. 

Any  complaint  that  meets  the 
requirements  of  this  part  will  be 
processed.  Processed  means  that  the 
commander  shall,  within  15  calendar 
days  of  receipt  of  a  complaint: 

(a)  Review  all  available  facts  ; 

surrounding  the  transaction  or  forming 
the  basis  for  the  complaint  including  the 
member's  legal  rights  and  counterclaims. 
Assess  the  actions  of  the  member  as 
they  apply  to  Air  Force  policy  in  these 
situations  by  reviewing  the  requirements 
of  the  credit  agreement  court  order. 


separation  agreement  or  other 
documents  and  actions  taken  by  the 
member  to  resolve  the  matter,  and  the 
financial  status  of  thf  member. 

(b)  Advise  the  member  of  Air  Force 
policy  appropriate  to  the  complaint — 
that  personal  debts  are  expected  to  be 
paid  in  a  proper  and  timely  manner  or 
that  Air  Force  members  are  expected  to 
provide  regular  and  adequate  support 
for  their  dependents.  Also,  explain  what 
the  member  should  do  to  comply  with 
that  policy. 

(1)  Legal  counseling  services  are 
available  regarding  indebtedness  and 
dependent  support  agreements. 

(2)  Financial  counseling  and 
assistance  services  are  available 
through  the  Personal  Financial 
Management  Program  (PFMP)  or  the 
Budget  Restructuring  Ftogram  (BRP). 

(i)  PFMP  is  designed  to  assist 
personnel  in  analyzing  personal 
financial  problem  areas,  developing 
budgets,  formulating  debt-liquidation 
plans,  obtaining  consumer  protection, 
improving  chedcbook  mahitenance,  and 
buying  on  credit  (See  AFR 170-32, 
Personal  Financial  Management 
Program  (PFMP)) 

(ii)  BRP  is  a  coordinated  approach 
between  the  I¥MP  manager. 
Headquarters  Air  Force  Aid  Society 
(AFAS)  and  the  installation  commander, 
whereby  members  who  are  undergoing 
financial  difficulties  may  obtain  a  loan. 
BRP  loans  are  made  to  deserving 
members  in  selected  cases  where  long- 
term  debt  problems  are  such  that  budget 
restructuring  is  essential  if  the  member 
is  to  function  effectively  in  the  Air  Force 
environment. 

(iii)  Counseling  services  may  also  be 
available  fit)m  the  onbase  military 
banking  facility  or  credit  union. 

(c)  Advise  the  complainant  of  Air 
Force  policy  that  applies  to  the 
situation.  Responses  to  dependent 
support  complaints  will  include,  when 
appropriate,  a  copy  of  the  factsheet 
describing  the  legal  process  procedures 
that  may  be  taken  against  the  Air  Force 
(9  818.20  and  818.21).  Form  letters  are 
not  permitted. 

(1)  The  Air  Force  does  not  arbitrate 
disputed  cases,  admit  or  deny  validity  of 
the  complaint  or  confirm  the  liability  of 
its  members. 

(2)  Under  no  circumstances  will  the 
response  indicate  whether  or  not 
administrative  or  disciplinary  action  has 
been  taken  against  the  member  as  a 
result  of  the  complaint 

(3)  Replies  should  be  courteous  and    ' 
responsive  to  the  complaint.  The 
commander  is  not  an  intermediary  and 
that  impression  should  not  be  given  in 
the  reply. 
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(4)  Commaiiders  must  actively 
monitor  comnaiBts  until  they  are 
resolved.  The  Air  Force  cannot  tolerate 
Tinancial  irresponsibility,  neglect, 
dishonesty,  or  evasiveness.  Failure  to 
Uquidate  persidnal  financial  obligations 
promptly  and  honorably  or  to  provide 
regular  and  adequate  financial  support 
to  dependents  could  necessitate 
administrative!  or  disciplinary  action.  If 
the  command^-  decides  the  complaint 
reflects  advei^ly  on  the  member,  the 
administrative  or  disciplinary  action 
should  be  made  a  part  of  the 
unfavorable  iMformation  file  (UIF) 
according  to  ArR  35-32  (Unfavorable 
Information  Flics,  Control  Rosters, 
Administrative  Reprimands  and 
Admonitions]  Or  the  unit  assigned 


personnel  inf( 
according  to 
Personnel  Re 


aUon  file  (UAPIF) 
3&-44  (Military 
rds  Systems). 


$818.6    HigM^vel  InquiriM  (AFR  11-7,  Air 
Force  Retattoiia  with  Congrem). 

Replies  to  nrni-level.  executive,  and 
congressional  jnquiries  should  be 
coordinated  throuj^  the  installation 
commander,  l^e  staff  judge  advocate, 
director  of  personnel,  and  inspector 
general.  As  a  minimum,  replies  should 
state  Air  Forde  poUcy  (S  818.1).  and  a 
suinmary  of  tnb  position  taken  by  the 
member,  if  apjdlicable.  For  inquiries 
requiring  response  to  HQ  AFMPC 
Congressional  Inquiries  Section 
(DPMRWZ).  Include  that  information 
required  by  S  1 18.4(c).  as  appropriate,  in 
addition  to: 

(a)  Whether  or  not  the  member  agrees 
to  release  of  oiformation  protected  by 
the  Privacy  A{(^  of  1974.  (See  Part  806b 
of  this  chapti 

(b)  Name  of  {unit  commander,  address, 
and  base  telecnone  number. 


Subpart  B— pfraonal  Indetitedness 

§  818.7 

(a)  Members  are  expected  to  pay  their 
financial  obligations  in  a  proper  and 
timely  manner.  Claims  of  indebtedness, 
including  rcttiiined  checks,  if  properly 
supported,  ar^!  processed  as  prescribed 
in  S  818.5.      |. 

(b)  Inform  wimants.  desiring  to 
contact  a  miUtpry  member  about 
indcbtednessi  that  they  may  obtain  the 
member's  n^Eiary  ad(h«ss  by  writing  to 
the  HQ  AFMPC  Research,  Locator  Fees 
Section  (HQ  AFMPC/DPMD003). 
Northeast  OfHce  Place.  9504 IH  35 
North,  San  AMonio  TX  78233-6636. 
Usually,  a  research  fee  of  $3.50  is 
charged  for  this  service.  For  those  cases 
where  an  addiess  is  not  releasable.  HQ 
AFMPC/DPM0OO3  provides  mail 
fonvarding  service  at  no  additional  cost. 


(c)  The  processing  of  complaints  will 
not  be  extended  to  those: 

(1)  Who  have  not  made  a  bona  fide 
effort  to  collect  the  debt  directly  from 
the  military  member  through  personal 
contact  correspondence,  or  other 
means. 

(2)  Whose  claims  are  patently  false 
and  misleading,  or  are  in  violation  of 
state  laws  concerning  usury  and  debt 
collec.tion  practices  (S  818.4). 

(3)  Whose  claims  are  obviously 
exorbitant  (§  818.4). 

(d)  Some  states  have  enacted  laws 
that  prohibit  creditors  from  contacting  a 
debtor's  employer  with  respect  to 
indebtedness  or  communicating  facts 
concerning  indebtedness  to  any 
employer  unless  certain  conditions  are 
met  llie  conditions  that  must  be  met  to 
remove  this  prohibition  are  generally 
such  things  as  reduction  of  a  debt  to 
judgment  and  obtaining  written 
permission  of  the  debtor. 

(1)  At  Air  Force  installations  in  states 
having  such  laws,  the  processing  of  debt 
complaints  will  not  be  extended  to  those 
creditors  who  are  not  in  compliance 
■with  the  state  law.  Commanders  may 
advise  creditors  that  this  rule  has  been 
estabUshed  because  it  is  the  general 
policy  of  the  Air  Force  to  comply  with 
state  law  when  Uiat  law  does  not 
infiinge  upon  military  interests. 

(2)  This  policy  will  govern  even 
though  the  creditor  is  not  licensed  to  do 

.  business  in  the  state  where  the  debtor  is 
located. 

(e)  Under  Pub.  L  95-109,  contact  by  a 
debt  collector  with  third  parties  for  the 
purpose  of  aiding  debt  collection  is 
prohibited  without  the  prior  consent  of 
the  debtor,  given  directly  to  the  debt 
collector,  at  without  a  court  order. 
Creditors  are  generally  exempt  fi^om 
Pub.  L  95-109  when  they  collect  on  their 
own  behalf. 

(f)  Denial  of  privileges: 

(1)  If  a  claimant  having  been  notified 
of  the  requirements  of  this  part  refuses 
or  repeatedly  fails  to  •comply  v^ith  its 
provisions;  or  a  claimant  regardless  of 
the  merits  of  the  claim,  clearly  has 
shown  that  an  attempt  is  being  made  to 
make  unreasonable  use  of  the    _ 

,  processing  privilege,  the  CBPO  Special 
Actions  Unit  documents  the  case, 
provides  comments  and 
recommendations,  and  submits  the 
documentation  through  command 
channels  to  HQ  AFMPC/DI^lASa 

(2)  Cases  involving  usurious.  -  ' 
fraudulent  misleading,  or  dec^tive 
business  practices  are  reported  to  the 
Armed  Forces  Disciplinary  Control 
Board  according  to  AFR 125-11  (Armed 
Forces  Disciplinary  Control  Boards  and 
Off-Installation  MiUtary  Enforcement 
Services),  as  well  as  HQ  AFMPC/ 


DPMASC  if  it  appears  that  Air  Force- 
wide  action  is  appropriate. 

s  618.S   Qenersl  rsquhwnsnts  for 
scceptsnce  of  eomptaMs. 

Requirements  in  this  section  do  not 
apply  to  claims  by  Federal,  State,  or 
Municipal  governments,  including 
foreign,  nor  to  those  creditors  not 
otherwise  subject  to  Federal  Reserve 
Board  (FRB)  Regulation  Z  (12  CFR  226, 
226.3,  22&9  (1978)). 

(a)  Full  disclosure  and  standards  of 
fairness.  The  Truth  in  Lending  Act  (Pub. 
L  90-321)  prescribes  the  general 
disclosure  requirements  that  must  be 
met  by  those  offering  or  extending 
consumer  credit  It  also  prescribes  the 
specific  disclosure  requirements  for  both 
open-end  and  installment  credit 
transactions. 

(1)  In  place  of  government 
requirements,  state  regidations  apply  to 
credit  transactions  if  die  FRB 
determines  that  the  state  regulations 
impose  substantially  similar 
requirements  and  provide  adequate 
enforcement  measures. 

(2)  Commanders  should  seek  advice 
from  their  local  staff  judge  advocate  to 
determine  whether  federal  or  state  laws 
and  regulations  apply. 

(b)  Certificates  of  compliance: 

(1)  Creditors  subject  to  FRB  regulation 
Z,  and  assignees  claiming  thereunder, 
must  provide  an  executed  copy  of  the 
Certificate  of  Compliance  with  their 
request  for  assistance.  They  must  also 
include  a  copy  of  die  general  and 
specific  disclosures  provided  the 
member  as  required  by  Pub.  L  90-321. 

(2)  Creditors  not  subject  to  FRB. 
Regulation  Z  (for  example,  public  utility 
companies,  grocery  stores,  and  so  forth) 
must  include  a  certification  that  their 
request  contains  neither  interest  finance 
charges,  nor  other  fees  in  excess  of  that 
pennitted  by  the  laws  of  the  state  in 
which  the  obligation  was  incurred. 

(3)  Foreign-owned  companies  having 
debt  complaints  against  a  member  must 
provide  a  true  copy  of  the  terms  of  the 
debt  translated  into  English,  and 
certification  of  their  sutwcriptiDn  to  the 
Standards  of  Fsimess. 

(c)  Exidence  of  prior  actions.  Such 
evidence  should  include  photostatic,  file, 
or  other  duplicated  copies,  or 
documentary  piroof  (for  example, 
chronological  account  activity  listings, 
notarized  personal  statements,  postal 
documentation,  and  so  forth)  showing 
that  every  effort  has  been  made  to 
obtain  pajrment  by  direct  contact  with 
the  member. 
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Every  check,  draft,  or  order  for  the 
payment  of  money  drawn  on  any  bank 
or  other  depository  carries  wi&  it  the 
representatiaB  ef  pajnaent  in  fidi  wiien 
presented,  if  disfaonaredi  checks  and 
similar  iasineMats  are  soasidered  to  be 
evidence  «f  prrsawal  indebtedaess  voatA 
redeeiaed  or  ike  Menber  asserts  a  valid 
defense  lo  paynenL  The  procedures  kt 
§  818.5  apply,  and  commanders  should 
couBsel  members  on  Air  Force  policy 
regarding  persana]  indebtedness. 
Although  redeemed: 

(a)  Admiaistrative  or  discijiJiaary 
action  may  be  appropriate  where 
criminal  condact  is  evident  The 
commander  shoidd  consult  the  staff 
judge  advocate  to  determine  whether 
action  under  the  Uniform  Code  of 
Military  Justice  (UCMI)  or  other 
administrative  action  is  appropriate. 

tb)  {Repeated  cases  of  dishonwed 
chedcs  may  serve  as  1)ie  basis  for 
administrative  action,  to  include  letters 
of  reprimand.  Uff  entries,  pverstamping 
identification  cards  to  veBect  the  dei^ 
of  check  cashing  priWIeges  [AFfL  90-20, 
Issue  and  Ceatrel  ef  IdaalMficetioa  (ID) 

The  ofiOBBider  flkwid  CBMok  Ibe  Staff 
judge  advocate  on  the  appropriateness 
of  admtniatirative  actioa. 

appraipriale  Jbr4MaBand«faeda  inaed  by 
a  militMy  dapaideart  miem  Ike  ttaB  imige 
advocate  delenHiM  ttiat  Ike  imaeket  nay  be 
held  jiersaBally  liaUe  based  «B  a  review  of 
the  circuasUncas. 


(c]  Tbe  Air  Faroe  lecQ^oices  and 
complies  with  dectees  in  baakniptcy 
cases. 

9tl8.ll    InvolMnlarydsdHcaonafor 


's  pay  to 


tiie 


S  siaiio 

Air  Force  policy  is  one  of  strict 
neutrality.  No  adverse  acfion  oiay  be 
taken  against  a  member  of  tbe  Air  Force 
for  eidier  filing  a  petition  or  becanse  of  a 
dischaije  in  bankruptcy.  Underlying 
facts  may  invotve  mtsmaaageroent  of 
personal  affairs  or  oishenoiable  failure 
to  pay  iast  debts  and  emdd  fdnn  a  basis 
for  adwerseactiow  f^ainsta  meuhei  of 
the  Air  Force,  bat  neither  filing  a 
petition  (far  banfcnytey  or  fa  pajanenla 
out  of  foture  eaoDBga)  aor  a  diw^aige  ia 
bankruptcy  caa.  «f  tfaemselvea.  be 
considered  "aiiaaroiingeincnt" 
"dishonorable." 


or 


(a)  Caauaaoders  afaaaU  ooesall  with 
the  semdag  ateff  jadge  advocate  b^ue 
considering  aay  adadnialBative  or 
disciplinary  aotiaa  against  a  OMmber  lor 
conduct  associated  with  a  bafiknq>tcy 
petition. 

(b)  Farther,  the  staff  jadge  advocate 
should  be  consulted  whea  provkhi^ 
nnamialeoaaaeiiag  for  members 
considering  bankruptcy. 


Federal  law  (5  US-C  5514  and  37 
U.S.C  laOTfcJJ  authorizes  the  Air  Force 
Accountizig  and  Finance  Center 
(AFAFQ  to  satisfy  a  mflitary  aiember's 
personal  indebtadaeas  to  the  Air  Force 
and  other  Department  of  Defease  (DOD) 
Components,  federal  ayimipy,  ^ad 
nonappiopriatod  lands  ^iostnuieatalities 
by  invalaataiy  salary  afiset  or 
administratiyeelCset  (AFR  ITO-aa  Debt 
Collectiq^  la  addkioa.  the  AFAFC  is 
authorized  to  .garnish  the  wages  of  Air 
Force  members  to  satisfy  peraonal 
indebtodaesa  Car  Ae  eafaraeaMat  «f 
child  support  and  aliBMmy  payments 
under  certain  conditioaa  ({  S  8ia.lS  and 

eiaie). 


$81t.12 

Members  are  expected  to  pay  their 
financial  obligations  in  a  proper  and 
timely  manner.  Dependent  support 
direct  or  In-kUtd.  Is  a  primary  elemeitf  of 
an  individud's  personal  fiaandal 
obligations.  Failure  to  provide  adequate 
dependent  support,  inrluHiT^g  the  feilure  - 
to  make  np  atreais  inaupport.  is  tbe 
proper  aubjeci  «T  cnmmand 
consideraJboa  ior  discipbaary  or 
administrative  action. 

(aj  Air  Force  ambers  are  expected  to 
comply  arith  the  Bnaacial  support 
provisions  of  a  court  order  ar  wMitten 
suHHMt  agrprment  If  die  validity^ 
either  as  queadoned  by  ihe  BMmber.  die 
issue  mast  be  resolved  by  the  parties  or 
through  the  dvil  courts.  The  Air  Force 
does  not  ajbitrate  sadi  disputes. 
Written  agreements  indwte  such  things 
as  separation  agreemeata,  prt^ierty 
setdaBeatagBeeaaeats,  ud 
coDeapeBdeaoe  ia  which  the  amount  of 
support  has  been  agreed  to  by  die 
parties  GoaoeHied. 

(b)  Air  Force  merabers  are  expected  ta 
provide  adequate  a^part  for 
dependents  in  the  abaeDoe  of  a  court 
order  or  wtitlBnaappart  agreemeat  l^e 
.  amount  of  aapport  ia  generally  based  ea 
the  dependent's  needs  ^Earexaasple. 
food.  clolhiaB.  ahellec  medical  caie.  and 
so  f orth)  and  the  abih^  of  dM  mea^ber 
to  pay.  Each  Aar  Fasce  meaAer  is 
expected  to  pievade  sqvert  in  aa 
amouat.  or  kjod.  bearing  a  leasonaUe 
relation  to  the  needs  of  Ihe  dependents 
and  die  ability  of  die  ascadjer  to  meet 
those  needs. 

(1)  Ibe  Air  Feice  has  no  legal 
audiority  to  arbibraite  dte  amoaaA  «f ' 
support  to  be  provided  or  to  unilaterally 


deduct  money  fraai  a  i 
ensure  depeadeat  aiyport. 

actions  of  the  aaeadiei  widh  leqiieot  la 
their  abihly  te  pay  aad-cempliaaoe  with 
Air  Force  pcdicy. 

(i)  Far  example,  aa  iadindaal  who 
purchases  a  new  car  fa  poraoaal  use 
and  then  claima  aa  tnabitity  to  provide 
dependent  stvport  becanse  of  fiaaadal 
constraats  avdiBardy  wauM  not  be 
viewed  as  being  in  compbaaoe  widi  Air 
Force  policy. 

(ii)  Further,  an  iadividual  who 
acknowledges  an  ensdng  oUigatiaa  and 
initiatos  an  aflatment  fa  fature  aapport 
but  does  not  pnaide  fa  past  periods  «f 
nonsupport  artfnaifly  woidd  aot  be 
viewed  as  being  in  conpUanoe  widi  Air 
Force  policy. 

(3)  Conunanders  mast  assess  die 
member's  oomptHmce  with  Air  Force 
policy  when  a  family  is  separated  either 
by  choice  or  doe  to  aa  assignment 
action  (for  example,  member  volunteers 
for  a  dependent-restricted  evereeas 
area-,  elects  to  serve  an  anacoonipanied 
tour,  eariy  returns  dependents  from  an 
overseas  area,  is  ehsent  as  a  residt  of 
lengthy  lenptiraiy  duty,  and  so  fsrfh). 

(c)  fixaniples  of  in-kind  snppoil 
includes  sudi  tfatngs  as  makb^  the 
mortgage  or  vent  payments  on  a  home 
occupied  by  die  dependents,  marking  the 
payments  on  an  autumo^yde  being  used 
by  the  dependents,  payiqg  medical  bdls, 
paying  for  school  taition,  and  ao  fordi. 

(d)  Dependents,  indoding  ex-qxnises 
on  behaljf  of  a  member's  dependent  diild 
or  chddren,  are  entitled  te  militaiy  legal 
couBsefing  services  and  ate  enoeuraged  - 

(e)  Tbe  member's  obligation  te 
support  a  child  er  chfldraa  is  not 
affected  by  deserthm  or  other 
miscondud  on  tbe  part  of  the  spouse  or 
ex-spoBse. 

(f)  Members  are  expected  to  initiate 
changes  of  address  for  S(q;>port 
allotments  and  process  appropriate 
applications  fa  issne  or  renewal  of 
dependent  identification  cards  in  a 
timely  manner  when  requested  te  do  so 
by  or  on  bebalf  of  dependeRts. 


§  818.13 

Generally,  proof  of  dependent  support 
is  opt  reqahed.  ifcwaiisei,  aa  receipt  of  a 
cwnpiaJTit  of  usnsainiurt  ar  inadeqaate 
suwort  from.  «r  aa  behrif  oC  a 
dependent  ior  adiaai  die  meiidiw  ii 
receiving  basic  aflowanca  fa  qaailers 
(BAQ).  praef  <tf  aapport  is  reqi^red. 

§818.14   nsair  iiowMira  faOuartara 
(BAQ). 

Under  die  poo  Jdilitaiy  Fay  and 
Aiiowanoea  Eatitleaients  Manual 


? 
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(DODPM).  p4tagraph  30236.  BAQ  is  not 
payable  on  bdialf  of  a  dependent  whom 
a  member  realises  to  support.  Failure  to 
support  a  dependent  on  whose  behalf 
BAQ  is  being  bceived  requires 
recoupment  1^  periods  of  nonsupport. 
Members  8h(||<|ld  be  informed  of  this 
provision  and  be  advised  that  refusal  or 
failure  to  support  dependents  requires 
administratiiis  termination  of  BAQ 
entitlement  a|t|the  with  dependents  rate. 

(a)  BAQ  tetlnination  at  the  with 
dependents  rate  does  not  relieve  a 
member  of  responsibility  for  providing 
dependent  siii^rt. 

(b)  Commat^ers  must  assess  the 
member's  co«ipliance  with  Air  Force 
policy  in  thoS«  situations  where  the 
member  wouli  not  otherwise  be 
authorized  thU  BAQ  entitlement.  For 
example,  member  is  residing  in 
government  qf  artcrs  and  has  no  other 
dependents,  t  i 

S*lt-15   dfiishmwit 

Federal  laiyi  authorizes  legal  process 
against  the  Ajii-  Force  only  for  the 
enforcement  fif  child  support  and 
alimony  payqients  according  to  state 
law.  Service  pt  legal  process  must  be 
accomplished  by  certified  or  registered 
mail,  return  receipt  requested,  or  by 
personal  seniibe.  The  Commander,  Air 
Force  Accounting  and  Finance  Center. 
Attention:  JAyDenver  CO  8O27&-SO00. 
telephone  (30p|)  370-7524.  is  the  agent 
designated  td  Accept  legal  process 
within  the  Ai^-  JForce  for  active  duty. 
ReservCi  and  iqetired  military  members. 

(s)  Legal  process  is  defined  as  any 
writ,  order,  ssmmons,  or  other  similar 
process  in  thikiature  of  garnishment 
issued  by:       I 

(1)  A  court  qf  competent  jurisdiction 
within  any  st^te.  territory,  or  possession 
of  the  United  |$tates:  or 

(2)  A  court  of  competent  jurisdiction 
in  any  foreign  country  widi  which  the 
United  States  has  entered  into  an 
agreiement  th^|  requires  the  United 
States  to  hon^  such  process;  or 

(3)  An  authjdrized  official  pursuant  to 
an  order  of  suih  court  of  competent 
jurisdiction  or  pursuant  to  state  or  local 
law.  (See  42  \^^.C,  650. 662.)    . 

(b)  Process  [dtrected  for  garnishment 
must  demonsttate.  either  on  its  face  or 
by  accompan^iing  documentation,  that 
collection  is  sought  only  for  child 
support  or  alimony  or  boUi.  The  process  . 
must  also  show  the  member's  Social 
Security  num|i|er  and  whether  the 
member  is  acUve  duty.  Reserx'e.  or 
retired.         11 

(c)  If  the  vsjlidity  of  a  court's  order  is 
questioned  by  the  member  concerned, 
yie  issue  musltibe  resolved  by  the  parties 
or  in  court  by  jhe  member  or  his  or  her 


private  attorney.  The  Air  Force  has  no 
authority  to  resolve  such  disputes. 

Sei6.1C   statutory  alotmsnts. 

An  active  duty  member's  pay  and 
allowances  are  subject  to  a  mandatory 
allotment  to  satisfy  child  or  diild  and 
spousal  support  obligations  where 
pa^nnents  are  in  arrears  for  at  least  2 
months. 

(a)  A  statutory  allotment,  pursuant  to 
federal  law.  may  be  accomplished  by 
the  Air  Force  Accounting  and  Finance 
Center  upon  tiieir  being  furnished  a 
written  notice  from  a  court  or  state 
agency  with  responsibility  for 
administering  child  support  programs 
under  Titie  IV-^  of  the  Social  Security 
Act. 

(b)  The  notice  and  the  following 
documents  or  information  must  be 
served  on  the  Commander.  Air  Force 
Accounting  and  Finance  Center. 
Attention:  JA.  [)enver  CX)  80279-SOOO: 

(1)  A  statement  that  the  person 
signing  is  an  agent  or  an  attorney  of  the 
state  having  a  Titie  IV-H  plan  who  has 
the  duty  or  authcHity  under  such  plan  to 
seek  to  recover  amounts  owed  by  a 
member  as  diild  or  child  and  spousal 
support  or  a  notice  from  a  state  court  or 
any  agent  of  the  court  who  has  authority 
to  issue  an  order  against  a  member  for 
the  su^ort  of  a  child 

(2)  llie  service  member's  hill  name 
and  Social  Security  number. 

(3)  A  recently  certified  copy  of  the 
order  awarding  support  must  be 
included  with  the  notice  and  a  stateinent 
that  the  support  payments  are  in  arrears 
at  least  2  months. 

(4)  A  court  order  showing  the  amount 
of  the  arrears  and  specifying  that 
payments  be  made  to  liquidate  such 
arrears. 

(5)  The  total  amount  of  the  allotment 
(the  amount  to  be  paid  for  current 
support  and  the  amount  to  be  paid  each 
month  towards  anrears  must  be 
specified),  the  date  or  dates  that  the 
current  support  should  terminate  (for 
eachchild).  and  the  name  and  addreis 
of  the  payee. 

S  616.17   PalwnttycWmt. 

The  Air  Force  docs  not  judge 
paternity  claims  against  its  personnel. 
Paternity  must  be  established  either  by 
admission,  or  by  judichd  order  or  decree 
of  paternity,  or  child  support  duly 
ordered  by  a  United  States  or  foreign 
court  of  competent  jurisdiction. 

(a)  Allegations  of  paternity  against 
active  duty  members  will  be  transmitted 
to  the  member  concerned  through  his 
unit  commander.  The  unit  commander 
will: 


(1)  If  paternity  is  denied,  inform  the 
claimant  accordin^y  and  advise  of  Air 
Force  policy  tegaiding  paternity  daims. 

(2)  Once  paternity  is  established, 
advise  the  member  of  his  moral  and 
legal  obligations  as  well  as  his  legal 
ri^ts  in  the  matter.  The  member  will  be 
encouraged  to  render  the  necessary 
financial  support  to  the  child  and  take 
any  other  acticm  considered  proper 
under  the  circumstances.  Advise  the 
claimant  of  Air  Force  policy  as  it  relates 
to  support  of  dependents  and  the 
position  taken  by  the  member,  if  the 
member  elects  to  take  one. 

(3)  Chi  receipt  of  a  communication 
from  a  judge  of  a  civilian  court 
including  a  court  summons  or  a  judicial 
order,  concerning  the  member's 
availabiUty  to  appear  at  an  adoption 
hearing  where  it  i»  alleged  that  he  is  the 
father  of  an  illegitimate  child,  provide  a 
reply  that: 

(i)  Due  to  military  requirements,  the 
member  cannot  be  granted  leave  to 
attend  any  court  hearing  until  (date),  or 

(ii)  A  request  by  the  member  for  leave 
to  attend  an  adoption  hearing  on  (date). 
if  made,  would  be  approved,  or 

(iiij  The  member  has  stated  in  a  sworn 
written  statement  (forward  a  copy  with 
response)  that  he  is  not  the  natural 
parent  of  the  child,  and  that  only  a  court 
of  competent  jurisdiction  can  judge  the 
matter,  or 

(iv)  Due  to  the  member's 
unavailability  caused  by  a  specific 
reason,  a  completely  responsive  answer 
cannot  be  made. 

(v)  Inform  member  of  the  inquiry  and 
the  response.  Also,  member  should  be 
urged  to  obtain  legal  assistance 
(including  an  explanation  of  the 
Soldiers'  and  Sailors'  Civil  Relief  Act  of 
1940,  if  appropriate). 

(b)  If  the  member  has  been  released 
fivm  active  duty,  the  unit  commander 
forwards  die  inquiry  to  HQ  ARPC/ 
DPAS.  Denver  CO  80280-5000.  Advise 
complainant  of  the  referral 

(1)  HQ  ARPC/DPAS.  on  receipt  of  an 
allegation  of  paternity,  provides  an 
appropriate  response  to  the  claimant  as 
set  fordi  lor  members  on  active  duty 
under  paragraph  (a)  (1)  and  (2)  of  this 
section. 

(2)  Conununicatioris  from  a-judge  of~a 
civiUan  court,  including  a  court 
summons  or  judidal  order,  concerning 
the  availability  of  pecsonnd  to  appear  at 
an  adoption  heariiig  where  it  is  dleged 
that  the  member  not  on  active  duty  is 
the  father  of  an  illegitimate  child,  shall 
receive  a  reply  that  such  person  is  not 
on  active  duty.  A  copy  of  the 
communication  and  the  reply  is 
forwarded  to  the  named  individual 
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(3)  When  requested  bjr  a  jud^  of  a 
civilian  court  Ibe  menber'f  address 
may  be  fumishpd  if  the  request  is 
supported  tiy  a: 

(i)  Certified  ctqiy  of  either  a  judicial 
order  er  decree  of  j^temit^  or  support 
duly  rendered  against  &e  member  ^  a 
United  States  orToreigB  court  of 
competent  jurisdintion;  ar 

(ii)  DocumeBt  Ihat  estabUsihes  that  the 
member  has  nade  an  ^>ffi^■"'^  admiaaioo 
or  statemonl  adcaowledging  paternity  or 
responsiluUty  for  support  of  a  child 
before  a  court  oS  competent  jurisdiction, 
administrative  or  execHtive  agency,  or 
oflicial  authorised  to  receive  it:  or 

(iii)  Court  smranona.  |u<fidal  order,  or 
similar  docomenrt  of  a  cotul  within  the 
United  States  In  a  case  concerning  the 
adoption  cSan  3)egpitiniate  chUd  whewin 
the  membn'  is  afleged  to  be  the  father. 

(4)l%e  address  may  dso  be  liinridied 
if  die  dairaant,  wtth  die  corrobOTation  of 
a  physician's  affidavit,  alleges  and 
explains  wi  uouoal  medical  situation 
that  makes  it  essential  to  obtain 
inforraatioB  from  ttie  alleged  father  to 
preteol  die  phyicai  heeMi  of  eMier  the 
proepet^ve  ■efttior  the  «bom  <Md^ 

(c)  If  the  woaaibei  has  been  separated 
wxthno  bndnr  military  atalaa  or  retired, 
the  mit  coounaader  advisee  4ie 
claimanb 

(1}  Of  the  date  of  diacfanfe.  Imficate 
that  yoB  are  tnafaie  to  assist  becanee  tfie 
individual  is  no  IcMiger  under  AirFone 
jurisdiction.  Ako.  advise  liwt  die  Air 
Force  aasiBKsaDiespeBaibiii^  i«1he 
wheceabaals  af  individaais  a 
under  its  |urisdiction. 

(2)  la  AddilioB.  ifae  last  kM«»  address 
of  the  faoMr  member  aiay  be  faraialMBd 
the  requester  under  the  same  oaadittaBS 
as  set  forth  for  Bieoiben  net  <m  actiwe 
duty  ander  paragiaph  (b)  «f  this  section. 

98it.1t   CsflHicatsofcoinpRanca. 
See  32  CFR  Part  43a.ia 


Stlt.l«   Wnifisaf 
See  3Z  CFR  Part  43aA 

Stlt^ 


(a)  T^  aectian  is  iar«Bnetal 
guidance.  For  mose  ape^fic  ininraintioa. 
refer  to  the  United  States  Code  (42 
U.S.C  65a  061.862: 15  USXL 1673).  the 
Code  of  Federal  H^gidatioas  (5  CFR  Part 
581),  and  ajylirahle  State  law. 

|b)  Federal  law  authorices  legal 
process  against  the  United  States  Air 
Force  oidy  &ir  the  enfoBceaient  of  chikl 
support  aad  alimoi^  abUgatioBS  ai 
members  and  employees  in  accordance 
with  State  law.  This  includes  active 
duty.  Reserve.  Air  National  Guard 
(ANG),  and  retired  military  members. 


and  ctviliaB  eaipk^ees  of  Ibe  (initod 
States  Air  Fcwee.  Sae'42  U.&C.B96. 

(c)  Legal  process  is  deSed  as  any  writ 
order,  summons,  arerther  akaSar  jHoeess 
in  the  aatuce  af  saraisbaieBt  diracted  to 
the  US  Air  Faroe  arUch  is  issued  by: 

[i]  A  caart  of  cappeteBt  jurisdictieB 
within  ai^  State.  t8ixitory.«rposse8sioB 
of  the  United  Stataa: 

(2)  A  court  of  competent  jurisdictian 
in  any  foreign  country  with  which  the 
United  States  has  entered  into  an 
agreement  that  reqiures  the  United 
States  tobcoor  sudi  process:  or ' 

(3)  An  aadmrized  official  pursuant  to 
an  order  of  inch  court  of  competent 
jurisdiction  or  parsnant  to  State  or  local 
law.  See  42  U:S.C.«eg|.  662. 

(d)  Cfafld  support  is  the  legal 
obligatitm  of  an  individual  to  provide 
periodic  payments  «f  hmds  §or  the 
support  and  malataHmoe  of  a  child, 
subject  to,  and  m  aooordance  wiQi.  State 
law. 

(e)  Aiimany  te  defined  as  the 
obligatioB  atmn  individnd  to  provide 
periadfc  psyaaiint » fcr  the  aappart  aad 
maintaaaace  af  Ae  spoaae  |sr  fsnacr 
spaasejjnnhidiwg  sepaFstg  maiirteBance. 
alimony  pendente  Itia,  aaiiitennncQ.  and 
spousal  aappart  Tlie  ^efiniitiea  of 
alisMmy  axpaess^  «Kdades  payaKnts  or 
traaafers  <af  praperty  ande  in 
compManoeiwiflhaByoeauHBUty  . 
property  settlement  aqattable 
distribution  of  pN^ter^.  or  other 
division  oS  property  between  apoaaes. 
See  42  U.S.C.  662  (b]  and  (c). 

(f)  Attomejr^  fees,  interest  and  court 
costs  are  widun  the  definltton  of  difld 
support  and  alimony  when,  and  to  die 
extent  they  are  recorerabke  pursuant  to 
a  decree,  order,  or  judgment  issued  in 
acoordam»  wifli  eppficsMe  State  law  by 
a  court  of  uaaipeteiit  fvrisActton. 

(gj  Snfte  Mw  is  to  be  nuowea  when 
processing  garnishment  requests  (as  to 
jurisdictian  aad  coanpetaDcy  of  courts,  - 
proceduiaa.  eaanpyans.  anid  the 
opersiioBi  af  jsi  liiiliaMiirt  oraiBuiar 
process).  Ilaaininji,  State  law  as  it 
applies  to  senriBBcfpsoceBS  and 
exempttoas  fmm  y'^'— *  and 
simiar  pwwHss  laaf  faeagJactedby 
Federal  law.  See  42  U.S.C  656^  and  tS 
U.S.C  1673(b). 

(h)  Unless  an  odierwise  lesser  amount 
is  specified  hf  State  fane,  Asderai  law 
providea  n  fiadt  af  SipeBcaataBlhe 
ameant  that  ia  aofafact  to  fanlsbiaeBt 
f  or  a  passan  aiqipatisg  a  sacaad  iamyy 
(a  spous<ar  dipiaulam  dril<^  aad  60 
percent  Jsra  petasn  adm  is  not.  Itie 
percentages  ate  tonrannd  kj  mm 
additianal  S  peeeeat  ia  eadi  sitaatioB  if 
thece  aw  autotandtoi  anearaies  BMre 
dianU  weeks  aid. 

(i)  A  Federal  faylnyee*8  pay  sabiect 
to  garnishment  includes  wages,  salary 


boaases,  Incenfive  pay.  retired  paf.  «r 
disability  seUieiBeBt  pay.  (The  linttad 
Stales  «viO  exdnde  debts  esaed  to  die 
United  Sutes:  PaderaL  State  and  local 
income  tax  withhaidiay  Secmi  Secority 
withhoMingB  ^FICA):  t 
health  lass 
ru'lif  eaieirt  cc 
goverasMnt  bfe  i 

fines  and  feilei tares  auluad  by  caurt- 
mwtial:  fiatired  Servioamaa^  Faauly 
Protectioa  Han:  and  Survivor  Beaefil 
Plan.)  See  42  U.SjC  «62(tf  aad  5  CFR 
581.ies. 

(j)  Process  directed  to  the 
Commoder.  AFAFC/|A.  aaist 
demonstrafte,  either  OB  ite  fMe  or  by 
accompanyiag  dwiamentatiea.  diat 
collection  is  soagfat  only  tor  child 
support  or  aiiBOiiy  ar  both.  Ibe  process 
must  also  show  llw  aooiad  aacenty 
number  and  whether  theasember  is 
retired.  Reserve,  ANG,  active  doty,  or 
civilian  employee.  (If  the  enqiloyee  is  a 
civilian,  the  name  of  4ie  base  vrfiere  the 
civilian  is  esipfayed  sharid  also  be 
provided.) 

(k)  In  order  to  pneese  die  request 
efficiently,  these  doctanents  ^Mnld  be 
provided: 

(1)  u  me  process  does  not  reflect  diat 
it  has  been  biuught  to  anibrce  an 
obligation  lof  enpport.  a  certified  copy  of 
the  arder,  fm^gmwat  ar  dpcree  4iat 
originally  established  the  obligation  to 
support  pi  CFR  9exJ0Z[c)y, 

(2)  A  copy  of  any  pleading  requesting 
reduction  of  deUnqaent  amounts  to  a 
judgmoit  amouHt  and  a  copy  of  any 
order  resulting  therefrom; 

(3)  Any  pleading,  affidavit  or 
application  requesting  garnishment 
process:  and 

(4)  Hie  siqiportiiig  execution,  if  any. 

Documentatton  will  vaiy  depending  en 
State  la«K. 

(1)  The  law  directe  die  Federal 
govemmoit  to  answer  jnmislimrnt  or 
similar  process  writbiB  30daya  (or  withm 
such  longer  period  as  may  be  pceacribed 
by  applicable  Steie  law)  after  date  of 
service  See  42  U.S.C.  «SB(d). 

(m)  SenricB  af  legal  prooeas  laaat  be 
accomplished  by  oertifted  or  legistered 
maiL  vetuni  laeaipt  re^aealed.  cr  by 
personal  service.  Aag  doanaents  aerved 
in  any otbermaaner wfll be fletaiaed 
without  actian.  Ihc  laUowiag  ageate 
have  been  datignnted  to  aooept  legal 
process  within  ^  Air  Feaoe: 

(1)  Active  dntp.  eesenKe,  Air  National 
Guard  (ANG),  and  retired  arilitaty 
members,  and  civilian  employees  of 
appvepriated  haad  actividas: 
Comaiandec  Air  Fbroe  Ancoantiag  and 
Fiaaaoe  Center.  Attantim:  )A.  Denver 
CO  6a27«-S00Q:  {909)  370-7SE4. 
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fmideMim 
xckMtecAnqraMi 
Scr«iee.Anaattaa: 
TX  75222-30661  {2M)  aai^ 

pkqpcM  af  aJl  other  Air 
fandactMtieae 
tioKNAPlaw 
AFBTX7nS»-«60a; 


Put581.AHpeiMliMA. 


emptoifw 
Air  Povee 
GC-G.D 
2641, 

Force 
AFMPCi 
Diviaiaa. 
(512) 


la]  On  3  ^ptember  1802.  tftc  P^sident 
signed  into  \$w  Sec.  172(a}  o(  Pub.  L  87- 
246  (codffie^at  42  U.S.C  665.  effective  1 
October  ISS^)  which  «Bows  maHndatory  • 
atlotments  frbm  an  active  duty    . 
member's  pW  and  aUowancea  to  satisfy 
child  or  cbilcf  and  q»usal  si^ipart 
obfigatknu.{flAliraonv  or  ^ousat  siq^port 
alone  does  ftbt  qaamy  under  &i»  law). 

(b)  A  spo*^  or  former  spouse  may 
obtain  an  albtment  for  chUd  sapp«rt  or 
child  and  sf^^osa)  ai^psit  ia  caaea 
where  payntants  are  in  arrears  for  at 
least  2  montiis. 

(c)  Tlris  afiptovides  Aat  BO  man 
than  50  penMnt  (rfa  meiBber^  pay  and 
allowmoea  ji^  sobject  to  be  aBotted 
from  a  member  wdio  ie  sopportiag  a 
second  fomffjp  and  no  more  dia»  60 
perceive  &a»<»membeF««^  is  not.  The 
percenlagesi  «re  increased  ^  5  percent 
in  each  situ^fanivhcre  there  are 
outstamBogXfrcarages  which  «e  12  or 
more  weeks!  ^ast  ^w.  Pay  and 
allowances  wd  exchisioRs  are  defined 
intheDODi  _ 

Ahr  Pecce  member  fa 
vmt  an  opprntisntty  to  be 
anotBMttt  win  be 
the  next  avaflabte  raondi 
lays  after  noHce  ia  made 
Thepayments 
endofthemooditn 

punaaattotMs 

f umishiiig  di4  Air  Fdn*  AccouBtii«  and 
Finance  Cei^  a  written  natioe  from  a 
~~iir1  trrtlitlti  ngrnry  ariminialnflHg  thild 
support  pro^iaBM  under  TMe  IV-O  of 
the  Social  Seiarity  Act  This  aotke  must 
be  signed  aM  mast  eootain  dM 
foUowing  infoimatieo: 

(1)' A  stateiiiient  that  die  person 
signing  is  anj  kgent  or  an  attorney  of  the 
State  havmg  ^  IV-Dplan  who  has  the 
duty  or  auth^ty  under  such  plan  to 
seek  to  receii|er  amoant*  owed  by  a 
service  menllter  as  dttfd  or  dnM  and 
spousal  sup*^  era  notice  from  a  state 
court  or  anyl^gent  of  the  coort  which 
has  authoritV'to  issue  an  order  against  a 
service  BieaAer  for  dte  sappert  of  a 
child.  I 

(^  The  aeffioa  meariwr'a  fott  name 
and  social  a*d«ity  anmbcr. 


(d)  After 

notified 

c6unselcd. 

estabUdMd 

following 

ottdxAir 

wiUbe 

which  tiM 

(eJAn 
statute. 


(^  Areoatlycgtiflad  copy  of  the 

incfaided  widk  dm  nottee 

(4)  A  stateamnt  that  lUe  si^fnt 
payamats  are  in  ancan  at  Icaat  two 
months. 

(5)  A  court  order  akawias  the  amoant 
of  dm  aneasa  and  ip«lE%Ji«  that 


arrears. 

(^  The  total  aBMMnt  of  the  sttotmenL 
(Specify  the  aaMwnt  to  be  paU  far 
current  siq^ort  and  te  anmaBl  to  be 
paid  each  BKHMh  townnl  arr8Ms4 

(7)  The  datea  ftat  the  canent  sapport 
should  terauoate  (fwr  earfa  chdd^ 

(8)  Naaie  and  addiaas  of  payee. 

~    (Q  Hie  notice  and  documents  mast  be 
served  on  the  foUowiog;  Qunmander, 
AFAFC  Attn:  IA.  Denver  CO  8027»- 

sooa 
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I 

AOOicv:  Btavlronmenta!  Protection 
Agency  (EPA). 
ACnOM:  Final  rule. 


r.  fat  dliie  actfon.  EPA  ia 
approving  a  revision  to  the  Fforida  State 
Implementation  Ptan  (91^  wUdk  was 
aubmitted  on  Aagost  27, 1987.  This 
submittal,  FkRMe's  fiatt  tor  the 
protection  of  visilrility  in  Class  I  arees, 
satisfies  EPA's  reqwirements  aa  set  fordi 
in  40  CFR  5L30e  threegh  Sl-304  and 
51 JOO.  These  visibttfty  provMons  were 
submitted  to  EPA  in  order  to  satMj  die 
second  part  of  dm  Settfnnent 
Agreement  aridi  dke  Bnvfaenmentri 
Defenoe  Ptnd,  eL  aL.  described  at  48  HI 
20647  on  May  10, 19M.  l%e  sdiedsle  for 
submittal  and  pceaaalgation  ef  dwse 
visibttty  provisions  waa  rsnegottated 
and  subsequently  extended  by  a  eeart 
order  on  September  9, 18881 

The  second  port  of  dm  settlement 
agreement  re<^iirad  EPA  to  propose  and 
promulgate  Ptoder^  VIsibilHy  SB>'s, 
henceforth  called  Pedewl  , 
Implementation  Plana  (PV4x  addwssing 
the  goieral  visibiBty  ^an  provisions 
including  hnplenmntation  control 
strategies  (951.36^  tategralvtsta 
protection  (I  I  UJOe  toaa^  51  JOT). 


and  long-term  stiatagits  (f  51.366)  for 
theae  States  whaaeSy»EBA  had 
deteimfaied  to  be  hmdeqaate  with 
req>ect  to  the  above  previaiona  (see 
Jaaaary  23,  M88C  nodee  of  dafidmcy  (51 
FR  38M9  and  Ifareh  12. 1987.  notice 
proporing  RPs  far  deficient  State  Sff^s 
(5Z  Wk  7809^  newever,  as  ptuvidad  in 
the  renegotieted  aetttemeat  agreement,  a 
state  ooidd  avoid  die  pronolgatfon  of 
said  proeMona  tf  dmy  sabmitted  a 
visibiify  SIP  by  Aa^mt  31. 1907.  The 
State  of  Florida  sabaritted  sadi  an 
approvaUe  p(«L  The  prindpal  efliset  of 
the  Florida  viaibBity  p4an  ia  to  assnre 
that  die  State  is  maJAig  and  rnntliiniii  to 
make  progress  towards  the  national  goal 
of 'prevention  of  any  fotore;  and  the 
remedying  of  any  eadstfa^g,  hapeliuieiit 
of  visibility  fa  mandatory  daaa  I  Federal 
areas  vniich  impairment  results  from 
mamnade  a^  poBotion.'* 

DATES:  This  action  wiO  becimie  effective 
on  August  20. 1968.  anless  notice  is 
received  by  August  1. 1988,  diat 
someone  wishes  to  submit  adverse  or 
critical  comments. 

AOOIIES88S:  Written  comments  on  dus 
action  tihovid  be  addressed  to  Stuart 
Perry  at  the  EPA  Regional  OfBce 
address  listed  below.  Copies  of  Ihe 
documents  rdevant  to  thia  action  are 
available  for  public  inspectioa  (fauiog 
normal  business  hours  at  the  following 
locations: 

Environmental  Protection  Agency. 
Rc^on  IV  Air  Prapmna  Branch.  345 
Courdand  Street  Fffi..  Atlanta.  Georgia 
30366 

Florida  Department  of  Envirannental 
Regalation.  Bareao  of  Air  Quniity 
Management,  Twin  Tiowam  Office 
Buildh«  2600  Bbir  Stone  Road. 
T^ahasaee.  Florida  SZSm 

Public  Ii^JRUMtion  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street  SW..  Woshii«taB,  DC  20«0a 


roRRfRTHBII 

Stuart  Perry  of  dm  EPA  Regimi  IV  Air 
Programs  B»^wh.  at  dm  address  given 
above,  teIe|dione  (401)  347-2084  or  FFS 
257-2884. 

supfLomrnutv  MTOfMATioit  On 
August  27, 1987,  die  Florida  Dqiartment 
of  Environmental  Regulation  (TOER) 
submitted  to  EPA  for  approval  a 
revision  to  the  Florida  SSP,  and  EPA  is 
today  approving  the  revision.  This 
submittal  contafaaed  certification  that 
the  revision  was  preceded  by  adequate 
notice  and  a  iwbBc  hearing.  A 
discussion  of  the  revision  now  foBows. 

Backg^onnd 

On  December  2, 1980;  EPA 
promu^ated  visibility  regulations  at  45 
FR  80084.  codified  at  40  CPR  51.300  ef 
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seq.  The  visibility  regulations  required 
that  the  36  states  listed  in  S  51.3(]0(b)(2]: 
(1)  Develoi^a  program  to  assess  cuid 
remedy  visibility  impairment  frojn  new 
and  existing  sources,  (2)  develop  a  long- 
term  (10  to  15  years)  strategy  to  assure 
progress  toward  the  national  goal  (3) 
develop  a  visibility  monitoring  strategy 
to  collect  information  on  visibility 
conditions,  and  (4)  consider  any 
"integral  vistas"  (important  views  of 
landmarks  or  panoramas  that  extend 
outside  of  the  boundaries  of  the  Class  I 
area  and  considered  by  the  Federal 
Land  Managers  (FLM's)  to  be  critical  to 
the  visitor's  enjoyment  of  the  Class  I 
areas)  in  all  aspects  of  visibility    - 
protection.  These  regulations  only 
address  a  type  of  visibility  impairment 
which  can  be  traced  to  a  single  source 
or  small  group  of  sources  known  as 
reasonably  attributable  impairment  or 
"plume  blight"  The  EPA  deferred  action 
on  the  regulation  of  widespread 
homogeneous  haze  (referred  to  as 
regional  haze)  and  urban  plumes  due  to 
scientific  and  technical  limitations  in 
visibility  monitoring  techniques  and 
modeling  methods  (see  45  FR  80085  col. 
3). 

In  December  1982,  environmental 
groups  nied  a  citizen's  suit  in  the  United 
States  District  Court  for  the  Northern 
District  of  California  alleging  that  EPA 
had  failed  to  perform  a  nondiscretionary 
duty  under  section  110(c)  of  the  Act  to 
promulgate  visibility  SIFs  for  the  35 
states  Idbat  had  failed  to  submit  SIP's  to 
EPA  (EOF  vs.  Gorsuch,  Number  C82- 
6850  RPA).  The  State  of  Alaska  had 
submitted  a  SIP  which  was  approved  on 
July  5. 1983.  at  48  FR  30623.  The  EPA  and 
the  plaintiffs  negotiated  a  settlement 
agreement  for  the  remaining  states 
which  the  court  approved  by  order  on 
April  2a  1984.  EPA  announced  the 
details  of  the  settlement  agreement  at  49 
FR  20647  (May  16. 1984). 

T}is8ettlement  agreement  required 
EPaT^ promulgate  federal  visibility 
^^^^^"S^P*;  hencefordi  called  Federal 
"^    implementation  Wans  (FIFs).  on  a 

specified  schedule  for  those  states  that 
had  not  submitted  visibility  SIP 
revisions  to  EPA.  Specifically,  the  first 
part  of  the  agreement  required  EPA  to 
propose  and  promulgate  FIFs  which 
cover  the  monitoring  and  new  source 
review  (NSR)  provisions  under  40  CFR 
51.305  and  51.307  provided  the  states  did 
not  submit  SIFs  by  certain  dates 
specified  in  the  agreement. 

On  September  23, 1985,  Florida 
submitted  visibility  new  source  review 
regulations  (revisions  to  Rule  17-2.500 
(Prevention  of  Significant 
Deterioration))  to  EPA  for  approval 
which  met  the  requirements  of  40  CFR 


51.307(a).  EPA  subsequently  approved 
the  revisions  on  January  21, 1966  (51  FR 
2897).  Florida  also  submitted  visibility 
nonattainment  NSR  regulations 
(revisions  to  Rule  17-^2  JlO  (New  Source 
Review  for  Nonattainment  Areas))  to 
satisfy  the  requirements  to  40  CFR 
51.307(b).  However.' since  EPA  has  not 
yet  approved  the  original  submittal  of 
17-2.5ia  EPA  stated  in  the  January  21. 
1988,  notfce  that  action  would  be  taken 
in  a  separate  notice  to  approve  the 
entire  nonattainment  NSR  regulation  at 
the  same  time.  Florida  did  not  submit  a 
visibility  monitoring  plan  to  meet  the  40 
CFR  51.30S.  requirements.  Subsequently, 
EPA  promulgated  a  monitoring  plan  for 
the  State  on  )uly  12, 1985  (50  FR  28544). 

The  second  part  of  the  settlement 
agreement  required  EPA  to  determine 
the  adequacy  of  the  SIFs  to  meet  the 
remaining  provisions  of  the  visibility 
regulations.  These  provisions  are  the 
general  plan  provisions  including 
implementation  control  strategies 
(§  51.302),  integral  vista  protection 
(SS  51.302  through  51.307)  and  long-term 
sb-ategies  (S  51.306).  The  setUement 
agreement  required  EPA  to  propose  and 
promulgate  FIFs  on  a  specified  schedule 
to  remedy  any  deficiencies.  Thejoriginal 
deadlines  for  promulgating  the  FIFs 
were  extended  by  a  court  order  on 
September  9. 198&  .The  order  provided 
that  a  state  could  avoid  federal 
promulgation  if  it  submitted  a  SIP  to 
address  the  Part  2  (remaining  visibility 
provisions)  requirements  by  August  31. 
1987. 

The  remaining  visibility  provisions  are 
spelled  out  in  §  51.302(c)  (General  Plan 
Requirements)  and  require  that  the  SIFs 
include: 

1.  An  assessment  of  visibility 
impairment  and  a  discussion  of  how 
each  element  of  the  plan  relates  to  the 
national  goal 

2.  Emission  limitations,  or  other 
control  measures,  representing  best 
available  retrofit  technology  (BART)  for 
certain  sources, 

3.  Provisions  to  protect  integral  vistas 
identified  pursuant  to  (  51.304, 

4.  Provisions  to  address  any  existing 
impairment  certified  by  the  FLM,  and 

5.  A  long-terqn  (10-15  year)  strategy 
for  making  progress  toward  the  national 
goal  pursuant  to  S  51.306. 

On  January  23. 1986.  at  51  FR  3046. 
EPA  preliminarily  determined  that  the 
SIP'S  of  32  states  (including  Florida) 
were  deficient  with  respect  to  the 
remaining  visibility  provisions.  In  that 
same  notice,  bned  on  information 
received  from  the  Department  of  the 
Interior  (DOI)  and  the  Roosevelt 
Campobello  bttemational  Park 
Conunission.  10  Class  I  areas  in  7  states 


were  identified  as  experiencing  visibility 
impairment  within  the  park  boundaries 
whidi  may  be  traceable  to  specific 
sources  (rieasonably  attributable    - 
impairment  (RAI)).  However,  the  DOI 
stated  in  its  certification  of  ioipairment 
that  the  res«d(s  from  the  National  Park 
Service  (NPS)  Yiaibility  monitoring 
program  Indicate  that  soenio  views  are 
affected  by  uniform  haze  at  all  NPS 
monitoring  tocations  within  the  lower  48 
states.  Florida  was  not  identified  as 
experiencing  RAL  Also,  no  integral  vista 
has  been  identified  for  any  Class  I  area 
in  Florida.  Since  Florida's  Class  I  areas 
are  not  experiencing  reasonably 
attributaUe  impairment  of  visibility,  and 
since  no  integral  vistas  have  been 
identified,  items  2. 3.  and  4  of  the  above 
list  do  not  apply  (this  is  so  stated  in  the 
Florida  plan).  "The  Florida  plan  revolves 
solely  about  the  State's  long-term  ' 
strategy. 

Plan  Requirements — ^Long-Term 
Strategy 

EPA's  regulations  require  that  the 
long-term  strategy  be  a  10-  to  15-year 
plan  for  making  reasonable  progress  * 
towards  the  national  goal,  llie  long-term 
strategy  must  cover  any  existing 
impairment  that  the  FLM  certified  and 
any  integral  vista  that  the  FLM's  have 
declared  at  least  six  months  before  plan 
submission.  A  long-term  strategy  must 
be  develo|>ed  which  covers  each  Class  I 
area  withUi  the  state  and  each  Class  I 
area  in  another  state  that  may  be 
afiiected  by  sources  within  the  state.  The 
strategy  must  be  coordinated  with 
existing  plans  and  goals  for  a  Class  I 
area,  including  those  of  the  FLM's.  The 
stratgey  must  state  with  reasonable 
specificity  why  it  is  adequate -for  making 
reasonable  process  toward  the  national 
goal  and  include  provisions  for  the 
review  of  the  impact  of  new  sources  as 
required  by  f  51.307.  The  state  must 
consider  as  a  minimum  the  following  six 
factors  in  the  long-term  strategy: 

1.  Emission  reductions  due  to  ongoing 
air  pollution  control  programs: 

Z.  Additional  emission  limitations  and 
schedules  for  compliance; 

3.  Measures  to  mitigate  the  impacts  of 
construction  activities; 

4.  Source  retirement  and  replacement 
schedules; 

5.  Smoke  management  techniques  for 
agricultural  and  forestry  management 
purposes,  including  such  plans  as 
currenUy  exist  within  the  state  for  these 
purposes:  and 

6.  Enforcement  of  emission  limitations 
and  control  measures. 

The  SIP  must  include  a  statement  as 
to  why  these  factors  were  or  were  not 
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addressed!  in  devetopiog  die  toBg-tem 
strategy.it 

The  atdtb  mustcanuait  to  periodic 
review,  and  revieioB  if  appiofniate,  of 
the  SIP  Of  a  fifhrrtiilr  not  hii  be^ucnt 
than  eveiw  three  yean.  Al  the  Mne  of 
B  review*  a  rq^ott  mint  be 
in  coosuhatioawilb  tbs 
sdtniittedto&e 
itorand  to  tbe  public. Ute 
'  contain  aa  aaaesament  of 


perit 


the. 
deve 
ELM'S 


report 
the  foUo 

l.The 
existing 
mandatoi 

2.T1W 
foprew 


adiieved  in  reme^yiHg 
.  lairment  of  yiaibiUty  is  any 
Class  1  federal  area; 

of  die  tong-teno  strategy 
e  iiiipoiiiueiil  of  visibility 
in  afljrm^datory  Class  !  federal  area; 

3.  Any  ^4iange  fat  visibility  ikice  fte 
last  such  import,  or  in  the  case  erf  the 

4.  Add&ml  Beawrcc  iodiidbv  the 
need  for  $8>  reviskiM*  dut  may  be 


toward 
&Tbei 


natticMlviittxaMygoo);^ 
t«aoadii«ved 
BART  aMi  meeCi^  oAer 
ferd)  iB  the  toag-tena 


,  CMeaq>tioa 
r|SU03e«id 
IfarBARTtoNaKdy     - 
ility  inpoinaeat  of  any 
I  Uoled  in  dM  ptaa  siace^ 
art.  ar.  ia  tbe  caseof  the 
\  tiace  plan  approvaL 


schedulMi 
strategy; 

6.  The  impact  of 
granted 
•   7.  The 
existing 
integiaL 
last  such 
first  repo: 

Florida's  t^an  for  ftetecduu  of  ^^siMity 
ia  Federd  Oass  I  Afees 

The  Flo^da  Plaa  i»  divided  into  foBT 
main  seet^ns  as  foUows: 

I.  Latrodu(^on 

II.  Federal  Land  Manager  Coordiaadoo  ' 

III.  General  Plan  Requireaients 

IV.  ConcltUion 

Section  jl|(Introductton]  identifies  die 
purpose  abd  goal  of  die  visiUUty  plan, 
and  identifles  the  four  aiandatoty  Qass 
I  areas  located  in  the  State,  as  weQ  aa 
the  two  other  Class  I  areas  located  fai 
Georgia  that  may  be  affected  by  sources 
in  FloridaJ  They  are  as  follows: 

Florida      I 

1.  The  Evdiiglades  National  Park 

2.  The  St.  K^s  Wiidenices  Area 

3.  The  OM^salwwitzkv  WiUetaess  Area 

4.  The  Bra^weU  Bay  Wildeniess  Area 

Georgia 

1.  The  Okelsnokee  Wiideraeae  Area 

2.  The  WoM  Island  Wikleniesa  AMa 
Florida^gilan  also  identifies  the 

visibility  i^lktaBts.  such  as  solhw 
dioxide,  njlHc  oxides,  partiGuiste 
emissions:  4nd  ozone. 

Section  U  (Federal  Land  Manager 
Coordioat  t  m]  provides  dtat  die  State  of 
Florida  ba  ij  met  ail  of  die  Federal  Land 


ftnnncsr  mwdinalina  ifqaiifeiUs  hi 
requited  ia  151.302.  TW^Slata  af  Hotida 
notified  die  FLM  for  each  of  the  nfleclad 
Class  I  areas  via  correspondence  dated 
February  11,  MB7  (copies  kidtoded  in 
Appendix  A  of  the  plan). 

Section  in  (General  Man 
RequireiNais)  addtesaea  eaek  ef 
pnnrrni  ptna  iiijiiiiauMtipBiitiBiit  to 
4aGFR  SI  J(n(c)  as  prsviaii^ 
identified.  They  are  as  fsttaws: 

1.  AsiessBeiit  ef  viflifaflity 
ia^iairaieat    "At  tida  dna;  tt»  PIATs  of 
die  designated  Class  I  aisaa  patoatiai^ 
affected  by  aoBffses  witidB  Plaiida  have 
idratifiad  aaiCaiBi  boe  as  the  oidy  fotai 
of  visibSity  iaqpaimeBt  in  the  regies. 
This  type  of  degMatioa  eaaael  be 
reasonab^  attributed  to  a  spedfie 
source  or  saatt  groa^  of  aoarces. 
Purdwrwxe;  die  D^atteenl  has  aet 
identified  aay  faapakmeflit  attributebk 
to  sack  aoorcs  or  souroe  groep. 
Therefore,  the  development  of  control 
strategies  to  correct  Ais  type  of 
impaitment  is  net  te^dnd  at  d^s  tiaie." 
However.  dK  plsa  staies  that  "Ae 
Department  or  FLM  may.  at  aay  time, 
identify  a  Class  I  area  where  a  visibility 
imp^nent  extsts."  Also,  '^mee  an 
impairment  has  been  ideatffiedthe 
Oepartmoat  b  required  to  ad^  control 
strategies  to  remedy  only  audi 
impairment" 

2.  BART— Since  no  facility  in  Florida 
has  been  identified  as  causing 
impainaewt  of  viaibflity  ia  aay 
dedgaaied.  maadatpqr  Class  I  area; 
Florida  stated  diat  "a  BART  audysis  is 
not  required."  However,  dw  State 
provides  in  item  S  below,  that  if  a 
source-attributable  impairment  is 
discovered  in  die'futiae,  Aeitdie 
Department  must  set  emission 
limitations  repccsestiag  BART  and 
schedules  for  compliance  with  BART  for 
each  existing  stationary  fecility 
identified  aecording  to  40  CFR 
51.302(cH4>. 

3.  Integral  Vistas— "Neidier  die 
Department  nor  die  ELM'S  have 
identified  any  totegral  vfstos  in  or 
around  any  of  the  previously  listed 
Class  I  areas." 

4.  Prowistons  to  Address  E)cisting 
Visibility  Inipainaent— Ihovistons  to 
adifaess  aay  existing  inpayment  are  not 
required  stnce  neither  fte  Department 
nor  die  FLM^s  have  idd^Bed  any  such 
impainncRt  dMt  can  be  reasonably 
attribtitedto»«i)eetficso«roeorsBaaH  - 
group  of  aoarees  in  FloridB.'*  Also, 
Florida  provides  diat  "at  dds  daie.  the 
D^artncnt  Witt  defer  to  dw  EPA  to 
develop  a  Phase  0  strategy  to  reduce 
adverse  visibility  impacts  of  regional 
haze." 

5.  Long-term  (10-15  year)  Strategy— 
The  State  of  E^nrida  provides  diat  "siace 


there  is  BO  ideadfied  iaipainaent  to 
visifaility  due  to 'phaae  bighf  to  any - 
designatad  Oass  I  aiaa  that  may  be 
affeeled  fay  saawes  in  Florida,  a  dngie, 
comprehensive,  long-tma  strategy  for 
all  audi  areas  Is  pesseBtod."  It  also 
presento  dMi  Tleiida'a  long-term 
strategy  coBsiste  priiaaiily  of  the  new 
soMiceteview  raqairameiita^'*  aad  that 
"these  reqpdremeBto  efisctivcly  prohibit 
die  degradation  rf  visibility  due  to 
'phane  Uight'."  EPA  ^rees  widi  diis 
inteipretottoB.  Florida  farmer  statss  that 
"since  there  is  no  identified  J 
due  to  'plume  blij^t'.  the  long  term 

strategy  need  aot  adihess  die  following 
topics:" 

a.  Ongoing  emissim  reductisns; 

b.  Addittoaal  eiMssiea  liinitatioas  and 
schedules  far  complisaoe; 

c  Source  retiwrneat  aad  reptacement 
schedules;  and 

d.  The  enibrceebtt^  of  endssioB 
liffiitotioBs  and  control  measares.  other 
than  those  whidi  arise  fiom  the  new 
source  revtew  rsqpriremento  and  are 
enforceable  under  other  portions  d  die 
SIP. 

The  Stote  provides  disrassions 
regarding  the  two  remaiidof  UP  items 
required  in  the  long-teim  tixaiegj/. 
Florida  has  existing  programs  for 
"mitigating  the  impacts  of  construction 
acti'vities"  and  for  "smoke  management 
techniques  for  agricultural  and  forestry 
management  purposes."  These  programs 
are  covered  by  Florida  Administrative 
Code  rules  17-2.610(3)  (lAiconfhied 
Emissions  of  Rurticulato  Matter)  and  17- 
5  (Open  BiBDing  and  Forest  Protection 
Fires),  respectively.  EPA  believes  that 
these  programs  are  adequate  for  making 
progress  towards  the  national  goal.  The 
final  portiott  of  Florida's  kmg-tena 
:  Strategy  involves  the  State's  requirement 
to  periodically  review  and  revise  (as 
appropriete)  die  long-term  strategy,  and 
to  prepare  a  report  to  the  Administrator 
and  to  die  public  The  State  of  Florida 
has  fdly  met  this  requireamat  and  wtll 
submit  the  required  npoit  to  the 
Admintttratar  aad  to  the  pidihc. 

Section  IV  (Conduston)  presents  the 
State's  overall  view  regsnhng  ite 
visibility  plan  and  states  that  "it  is  the 
position  of  the  Department  of 
Environmental  Relation  that  this  plan 
is  adequate  to  protect  against  visibHity 
iiapairaient  due  to  'ptorae  Ui^f  in 
designated,  mandatory  Class  I  areas   - 
that  are  potentially  affected  by  Florida 
Sources." 

Final  Action 

After  reviewing  Florida's  plan  for  the 
protection  of  visraility  in  federal  Class  I 
areas,  EPA  finds  that  the  plan  satisfies 
all  of  the  remaining  requirements  of  the  - 
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visibility  regulations  speciHed  in  the 
second  part  .of  the  settlement  a^^ement 
EPA  is  therefore  approving  the  vifttbiHiy 
plan  submitted  by  the  State  of  Plorida 
on  August  27, 1987. 

SPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
vievts  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  wrill  be  effective 
August  29. 1988;  unless,  ivithin  30  days 
of  its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
ilotices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  annouhcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
pre  received,  the  puUic  is  advised  thai 
this  action  will  be  enective  August '29, 
1968. 

Under  5  U.S.C  605(b),  I  certify  fliat 
this  SIP  revision  will  not  have  a 
significant  economic  impact  oh  a 
at^antial  number  of  small  entities. 
(See4«FRp709.)  ,!^     r'^j    " 

The  Office  of  Mainageroefnt  ana  Budget 
has  exen^ited  this  rule  from  the 
requirements  of  section  3  Of  Executive 
Orderl2291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  fifed  in  the  United  States 
Coart  of  Appteals  for  the  approf)nate 
circuit  by  August  29, 1968.  llus  action 
may  not  be  challenged  later  in 
prcKeedings  to  enforce  it9  jrequlreihents^ 
(^ee307(bK2).J 

List  of  Subjects  In  49  CFR  Part.S2 

Air  pollution  control  Ihcbiporation  by 
reference,  Inteigdvemmehtal  relations. 
Nitrogen  dioxide,  Ozone;  Particulate 

matter,  Siilfur  oxides.         '  •  • 

•i.  --.i.v.  ;*■ . 
hiote:  Locorporation  by  reference  6f^  Stale 
Implementation  Plan  for  the  State  of  Florida 
wa»  approved  by  the  Director  of  Ihe  Federal 
Register  on  July  1, 1982. 

Date:  )un£  22, 198& 
Lm  M.  Thomas.  .-.-<;,  r-' - 

Administrator.  \' ,:"!:' . 

Part  52  of  Chapter  L  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52-(AMENDED] 

Subpart  K— Florida 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 


2.  Section  52.520  is  amended  by 
adding  paragraph  fc}(63)  to  read  as 
foUowr  :    -V  - '.  ..^ 


S52J520    MMMMMVonofptan. 
•        *        *        •        • 

(63)  Florida  plan  for  the  protection  of 
visibility  in  federal  Class  I  areas 
submitted  to  EPA  on  August  27, 1987,  by 
the  Florida  Department  of 
Environmental  Relation  (FDER)  to 
satisfy  the  Part  2  visibility  requirements. 

(i)  faicorporation  by  reference. 

(A)  May  26, 1988,  letter  from  the 
Florida  Department  of  Environmental 
Regulation,  atid  pages  20  and  21  of  the 
Florida  plan  for  the  protection  of 
visibility'in  federal  Class  I  areas 
oontaining  the  periodic  review 
requirements  satisfying  40  CFR  51.306(c), 
adopted  by  die  Florida  Department  of 
&ivtronnienta)  Relation  oh  August  27, 
1987i  •    ' 

-  ,{ii)  Addition^  material. 

(A)  NatratiYe  SIP  titled  'The  Florida 
Man  for  the  Protection  of  Visibility  in 
Federal  Class  (Areas." ' 

(FRDOc.  88-r4Se5  Filed  6-29-88: 8:45  am] 
MlJNQ  OtOK  I 


40  CFR  Parte  60  and  ei 

fFmL-34C6-il 

Standanlof  Pw  foe  iiianca  for  Naw 
Stationary  Sowoaa  National  Emiaaion 
Stan<lard84or  Hatardoua  Air 
Poiutanta;  Dalaoatlon  of  Additional 
Standarda  to  Kanttidcy 

AGCNCV:  Environmental  Protection 
Agency  (EPA). 

AcnON:  Notice  oH^elegation. 


rOn  February  8. 1988,  die 
iCentucky  Natural  Resources  and 
Environmental  Protection  Cabinet 
requested  that  EPA  delegate  to  the 
Commonwealth  of  Kentucky  the 
authority  to  implement  and  enforce  two 
additional  categories  of  Standards  of 
Performance  for  New  Stationary 
Sources  (NSPS)  and  one  additional 
category  of  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP).  These  categories  are  Usted 
below  under  "Supplementary 
Information."  Since  EPA's  review  of 
pertinent  Kentucky  laws,  rules,  and 
regulations  has  shown  them  to  be 
adequate  to  implement  and  enforce 
these  federal  standards,  the  Agency  has 
delegated  authority  for  them  to 
Kentucky.  Aff«n;lt^  sources  are  now 
luider  the  jurisdiction  of  the 
Commonwealth. 
EFFECmw  date:  June  l,  1988. 


ADONC88CS:jCopies  of  the 
Commonwealth's  request  and  EPA's 
letter  of  dele^tion  are  available  for 
public  inspection  at  the  EPA  Region  IV    ' 
office.  Air  Programs  Branch,  345 
Courtland'Street  NE..  Atlanta,  Georgia 
30365.  All  reports  required  pursuant  to 
the  newly  delegated  standards  (listed 
below)  should  be  submitted  to  die 
Kentucky  Natural  Resources  and 
Environmentah  Protection  Cabinet 
Division  for  Air  Qt^lity,  Frankfort 
Office  Park,  18  Reilly  Road.  Frankfort.  . 
Kentucky  40801.  ,"  *•. 

row  wiWTHW  wrowMATioii  cofTACr; 

Pamela  Adams  of  the  EPA  Region  IV  Air 
Programs  Branch  at  the  aboi'e  address, 
teleplione  (404)  347-2864  or  FTS  257- 
2864. 

8UPPUMINTAIIV  INf>OflMAtlON:  Sections 
111  and  112  of  the  Clean  Air  Act 
authorize  EPAto  delegate  authority  to 
implement  and«nforcethe  Standards  of 
Performance  for  New  Stationary 
Sources  (NSPS)  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  to  any  state  whidi  has 
adequate  implementation  and 
enforcement  procedures. 

On  April  12, 1977,  EPA  delegated  to 
the  ConunoQwealth  of  Kentucky  the 
authorityfor  implementation  of  the 
NSPS  and  NESiAP  categories  that  had 
been  {womulgated  1^  Q'A  as  of  March 
18, 1977.  Since  Uiat  date,  EPA  has 
updated  the  Commonwealth's 
delegation  several  times.  On  February  8, 
1988,  the  Kentucky  Natural  Ifesources 
and  Environmental  PTotecUon  Cabbiet ' 
requested  a  delegation  for  the  following 
recendy  revised^ategories  of  NSPS  and 
NESHAP: 

40  CFR  Part  60.  Subpart  TT:  Standards 
of  Performance  for  Metal  Coil  ^uiface 
Coating 
40  CFR  Part  60.  Subpart  W:  Standards 
of  Performance  for  Equipment  Leaks 
of  vex:  in  the  Syndietic  Organic 
Chemicals  Manufacturing  Industry 
40  CFR  Part  61.  Subpart  N:  National 
Emission  Standard  for  Inorganic 
Arsenic  Emissions  from  Glass 
Manufacturing  plants ^  ..,»>•- A  ♦is^-- 
After  a  thorough  review  of  tfae.^ =:    !7:  i 
request,.  EPA  determined  that  sudi  ^  :'i*-' 
delegation  was  appropriate  with  Ihe^  fi\ 
conditions  set  forth  in  the  original  '    : ' 
delegation  letter  of  April  13, 1977.-  ;..  > 
Therefore,  the  CommonwelatK's  request 
was  granted  in  a  letter  dated  June  1.  - 
198a  Kentucky  sources  sub|ect  to  the 
NSPS  and  NESHAP  listed  «bove  are 
now  under  the  jurisdiction  of  the 
Commonwealtb  of  Kentucky.  H>A  is  not 
delegating  enforcement  authority  of 
NSPS  and  NESHAFin  federal  court 
under  S  113  of  the  CAA  but  rather  in 


»-- 


*■- 
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State  couH  under  State  law.  Sources 
which  aw  subject  to  more  stringent 
regulatioi^s.  such  as  those  regulations 
which  rMulre  Reasonably  Available 
Control  Ibchnology  (RACT).  Lowest 
Achievable  Emission  Rate  (LAER).  or 
Best  Av4lluble  Control  Technology 
(BACT).  diiust  still  comply  with  those 
more  stringent  regulations. 

I  certiW.  pursuant  to  5  U.S.C.  e05(b}. 
that  this  4degation  %vill  not  have  a 
significahjt  economic  impact  on  a 
substantial  number  of  small  entities. 

The  OfQce  of  Management  and  Budget 
has  exenkbted  this  rule  from  the 
requirenmats  of  section  3  of  Executive 
Order  12|i^. 

AulhoriUr:  Sees.  Ill  and  112  of  the  Clean 
Air  Act  (4  iVSJC  7411  and  7412). 
Date:|ui^l3.19as. 

Acting  R^faaaJAdminislrator. 

(FR  Do&  ^14744  Piled  e-as-SB;  ft45  am] 
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Ould—nit  tbf  F9dmat  Procurwndnt  of 

LubrloMio  OR*  Containing  R«-r«fitMd 
Oi 


Agency. 


lyironmeotal  Protection 


,^lniie. 

•UMIIAllwThe  Environmental  Protection 
Agency  (^A)  today  is  issuing  a 
guidelineilor  Federal  procurement  of 
lubricatiiii  oils  containing  re-refined  oil. 
.  The  guidaine  taplements  section 
6002(e)  of  Uie  Resource  Conservation 
and  RecoMery  Act  of  1978  (RCRA).  as 
amendjsdi  fit^cfa  requires  EPA  (1)  to 
designate  jtems  wjiich  can  be  produced 
with  reco^red  materials  and  (2)  to 
prepare  guidelines  to  assist  procuring 
agencies  ia  complying  with  the 
requirem^nts-of  section  6002.  Once  EPA 
has  desisted  an  item,  section  6002 
requires  mat  any  procuring  agency  using 
appropriatied  Federal  funds  to  procure 
that  item  must  purchase  such  items 
containing  the  highest  percentage  of 
recoveredmaterials  practicable. 

This  guideline  designates  lubricating 
oils  as  pr^ucts  for  which  the 
procurement  requirements  of  RCRA 
section  0002  apply.  The  guideline  also 
contains  iQcommendations  for 
implemeniting  the  section  6002 
procurement  requirements,  as  well  as 
the  requii|Bpnent  to  revise  specifications 
to  allow  1^' of  re-refined  oil  to  the 
maximum  extent  practicable. 
WftCiiMl  ^Aimtt  The  guideline  is 


effective  June  30, 1988.  Procuring 
agencies  must  implement  the 
requirements  of  RCRA  section  8002  with 
respect  to  procurement  of  lubricating 
oils  according  to  the  following  schedule: 

Completion  of  specification  revisions 
and  development  of  affirmative 
procurement  programs:  June  3a  1989. 

Commencement  of  procurement  of 
lubricating-oils  in  accordance  with  . 
RCRA  section  8002:  June  30. 1989. 
•npntllll.  The  public  docket  is 
available  for  viewing  in  Room  LG-loa 
U.S.  EPA.  401 M  Street  SW.. 
Washington,  IJC.  from  9:00  a.m.  to  4.-00 
p.m..  Monday  through  Friday,  excluding 
holidays.  To  review  docket  materials, 
the  public  must  make  an  appointment  by 
calling  (202)  475-4327.  Materials  may  be 
copied  from  any  regulatory  docket  at-a 
cost  of  15  cents  per  page.  Copying 
totaling  less  than  $15  is  free. 


RTIONCONTACn 
RCRA  Hotline,  toll  free,  at  (800)  424- 
9346  or  at  (202)  382-3000.  For  technical 
information,  contact  William  Sanjour. 
Office  of  Solid  Waste.  WH^563.  U.S. 
EPA.  401  M  Street  SW..  Wasliinglon.  DC 
2046a  telei^one:  (202)^82-4502. 
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L  Authority 

This  guideline  is  issued  under  the 
authority  of  sections  2002(a)  and  6002  of 
the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1978.  as  amended. 
42  U.S.C.  6012(a)  and  6862. 

n.  Introduction 

A.  Purpose  and  Scope 

The  Environmental  Protection  Agency 
(EPA)  today  is  issuing  one  in  a  series  of 
guidelines  designed  to  encourage  the  use 
of  products  containing  materials 
recovered  from  solid  waste.  Section  6002 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA  or  the  Act),  as 
amended,  42  U.S.C  6062,  states  that  if  a 
Federal.  State,  or  local  procuring  agency 
uses  appropriated  Federal  funds  to 
purchase  certain  designated  items,  such 
items  must  be  composed  of  the  Jiighest 
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percentage  of  recovered  materials 
practicable.  EPA  is  reqoired  to  designate 
these  items  and  to  prepve  gnidelinet  to 
assist  {Httcuring  ageodes  in  complying 
with  the  requirements  of  section  6002. 

EPA  issued  the  first  of  these 
guidelines,  for  cement  and  concrete 
contaiping  fly  ash.  on  January  28, 1983 
(48  PR  4230: 40  CFR  Part  249).  A  second 
guideline,  for  paper  and  paper  products 
containing  recovered  materials,  was 
issued  OQ  October  4, 1967  (52  HI  37293; 
40  CFR  Put  250):  H^  otmcorrently 
proposed  minimum  recovered  materials 
content  standards  for  paper  and  paper 
products.  A  third  giddeline,  for  asphalt 
materials  containing  ground  tire  rubber, 
was  proposed  on  F^ruary  20, 1986  (51 
FR  6202).  A  fourth  guideline,  for  engine 
lubricating  oils.  hydrauKc  fluids,  and 
gear  oils  containing  re-refined  oils,  was 
proposed  on  October  19, 1987  (52  FR 
38838).  EPA  also  proposed  a  guideline 
for  procurement  of  retread  tires  on  May 
2. 1966  (SS  FR  1S6M}.  Today  S>A  is 
issuing  the  final  guideline  for  lubricating 
oils. 

This  guideline  describes  the 
requirements  of  section  8002.  explains 
the  basis  for  designating  lubricating  oils 
as  procurement  items  subject  to  section 
6002,  and  discusses  EPA's 
recommendations  for  implementing 
section  6002  «aft  tespect  to  procurement 
of  lubricating  oils.  It  also  responds  to  the 
comments  received  on  the  proposed 
lubricating  oib  guideline  and  provides 
information  regarding  the  price, 
availability,  and  performance  of 
lubricating  oils  containing  re-refined  oil 

B.  Requirements  of  Section  6002 

Section  8002  of  RCRA.  "Federal 
Procurement."  directs  all  procuring 
agencies  which  use  Federal  funds  to 
procure  items  composed  of  the  highest 
percentage  of  recovered  materials 
pracficaUe,  considering  competition, 
availab^ty,  tedmical  performance,  and 
cost  Two  ratAors  trigger  this 
requirement  First  EPA  must  designate 
items  to  which  this  reqairement  apphes. 
Second,  the  reqidreraent  only  applies 
when  the  purchase  price  of  tfie  item 
exceeds  $10,000  or  when  the  quantity  of 
such  items  or  of  functionally  equivalent  > 
items  purdiased  or  acquired  in  the 
course  of  the  preceding  fiscal  year  was 
$10XXW  or  more. 

Section  6e02(c)  requires  procuring 
agencies  to  obtain  from  suppliers  an 
estimate  of  and  certification  regarding 
the  perceirtage  ol  recovered  materials 
contained  in  their  products. 

Federal  ag^tcies  lespoiurible  for 
drafting  or  reviewing  specifications  for 
procurement  items  ware  required  under 
section  600Z(d)(l)  to  review  and  revise 
the  specifications  by  May  8, 1986  in 


order  to  dteinate  both  exciurions  of 
recovered  ■atsriali  mad  requirements 
that  itams  jba  auBufBCtared  from  virgin 
matetials.lB  additJoB.  wtthfai  one  year 
after  the  data  of  puUfcatioB  of  a 
procwemeat  guideUne  by  EPA.  the 
Federal  agencies  must  lovise  their 
spedficatioas  to  require  the  use  of 
recovered  mateiiala  in  such  items  to  the 
maximum  extent  poasiUe  witlMut 
affecting  the  intended  use  of  Ae  item. 

Section  501  of  the  Hazardow  and 
Solid  Waste  AmendmenU  of  1964  (Pidi. 
L  96-616)  added  paragraph  (i)  to  section 
6002  of  RCRA.  lUs  proviaiOB  requires 
procitfiog  agandes  to  develop  an 
affirmative  procuiement  program  for 
procuring  items  designated  by  EPA.  The 
propvm  most  assure  that  items 
con^posed  of  recovered  materials  will  be 
purdiased  to  the  maximum  extent 
practicaUs,  be  consistent  with 
applicable  provisions  of  Federal 
procurement  law,  and  contain  at  least 
four  etemmts: 

(1)  A  recovered  materfab  preference 
program: 

[ii  An  agency  pttHBOftidn  program: 

(3)  A  ^oyamferteqtdriqg  Mtimates, 
certific^ion,  and  vterification  of 
recovered  aotesial  ooateoft;  and 

(4)  Annual  review  and  monitoring  of 
the  effectiveness  of  the  procurement 
program. 

Under  section  6002(e).  EPA  is  required 
to  issue  guidelines  for  use  by  prooiriag 
agencies  in  complyhig  with  the 
requirements  of  section  6002.  The  EPA 
guidelines  must  designate  those  iteau 
which  can  be  produeed  widi  recovered 
materials  and  whose  procurement  by 
procuring  agendes  will  fiilfiR  the 
objectives  of  section  60Q2.  They  also 
must  provide  recommendations  for 
procurement  practices  and  inlbnnation 
on  availability,  relative  price,  and 
perfoE8»noe. 

Section  6002  is  desipied  to  promote 
materials  conservatiao  and  Aeraby  to 
reduce  die  quanttty  of  materfite  fan  the 
soHd  waste  stream.  By  using^  products 
containing  recovered  materids.  Federal 
procurement  can  demonstrate  their 
techaicd  and  eoonomic  viabUity.  In 
addition.  Federal  procurement 
guidelines  can  provide  guidance  to  state 
and  local  governments  interested  in 
procuring  products  oontaii^ig  recovered 
materials,  and  Federal  procurement  of 
such  products  is  expected  to  result  in 
increased  procurement  of  them  by  these 
other  groups  as  weU. 

C  Criteria  for  Seiection  of  Procarement 
Items 

In  the  preamble  to  the  By  ash 
guideline.  B^A  established  the  following 
four  criteria  for  the  selection  of 
procurement  items  for  which  guidelines 


win  be  prepared  (48  FR  4261-4232. 
Januaiy  26, 1963): 

(1)  The  waste  material  must  constitute 
a  sigidficaat  soM  waste  management 
proMem  due  either  to  vohime.  degree  of 
hatard.  or  diffiodlies  te  ^posak 

(2)  Economic  methods  of  separation 
and  recovery  must  exist; 

(3)  The  material  must  have  tedudcaUy 
proven  nses:  and 

(4)  The  Federal  government's  ability 
to  affect  purchadi^  oruse  dthe  final 
product  or  recovered  material  must  be 
substantial. 

These  criteria  incoiporateall  of  the 
factors  which  section  6002(e)  requires 
EPA  to  consider  in  designating  items 
subject  to  the  section  6002  procurement 
requirements. 

Section  6002(e),  as  emended  by 
section  501  of  the  Hazndoae  and  SoHd 
Waste  AmendlMBts  of  1961  also 
required  EPA  to  issue  giMeUaes  for 
three  procurement  itans  |by  October  t. 
1985).  In  order  to  expedite  the 
promulgation  of  these  guidelines,  EPA 
considered  two  other  fartew  la  selecting 
items  for  guidelines:  The  ready 
availability  of  informatiDn  on  tedmical, 
economic,  and  iMtituttqaal  issues 
assedatpd  with  the  peooMrement  item, 
and  the  existence  of  government  or 
industry  specifications  allowing  use  of 
recovered  materials  in  the  item. 

As  explained  in  section  III  of  diis 
preamble,  lubricating  oila  oontaining-re- 
refined  oil  meet  the  four  selection 
criteria.  In  addition,  EPA  Identified  botii 
readily  avaflaMe  information  on  re- 
refined  oils  and  specifications. 

D.  Backffoiuid  lafomation  on 
Lubricating  OUs 

Lobricating  oils  cue  used  to  reduce 
fiictton  and  wear  by  interposing  a  film 
of  material  between  rabbtog  smfaces. 
Hiey  are  compotmds  of  a  rrfined  oil  or 
syatiietic  ofl  basestodc  and  an  additive 
package  tailored  to  meet  die 
requirements  of  the  intended  end  use  of 
the  oils. 

Lubricating  oils  have  many 
applications.  Automotive  lubricating  oils 
include  engine  oils,  hydraulic  fluids,  and 
gear  oils.  Industrial  hibricating  oils 
indude  general  hifaricants,  sudi  as 
hydraulic  circulating,  turbine,  and  gear 
oils;  engine  oils;  metal  woiMng  oils, 
such  as  rdfing,  cutting,  grinding,  and 
quendiing  db;  and  electrical,  rubber, 
spray,  ink,  and  other  process  oils. 
Lubricating  oils  also  are  usedin 
raihtMd.  marine,  and  aviation  engines.  ■ 

Used  lubricating  oils  contain 
contaminants  pidced  up  during  use  (e.g., 
lead,  iron),  as  well  as  the  components  of 
the  additive  packages  {e.g.,  metals, 
organics).  Re-refining  removes  the 
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contamii^ants  and  additives  to  produce 
a  new  baaestock.  thereby  allowiiig  the 
oil  to  be  ^Ked  repeatedly.  Re-refining 
processeuare  discussed  in  the  next 
section  ollthe  guideline. 

III.  RatiDfa|aie  for  Designating  Lubricating 

This  smtion  of  the  guideline 
demonsmtes  that  lubricatktgoils 
satisfy  ^>|fV's  criteria  for  designating 
items  8ubj|ect  to  the  procurement 
requirem^ts  of  RCRA  secticm  6002. 

A.  SigniftfUmt  SoUd  Waste  Disposal 
Problems 

The  firtl  criterion  is  that  the  waste 
material  constitutes  a  significant  solid 
waste  m^$agement  problem. 

Over  2  billion  gallons  of  lubricating 
oils  are  sdid  in  the  United  States 
annually.  Approximately  1.2  billion 
gallons  of  used  oil  are  generated,  the 
rest  being  lost  through  engine 
combustini,  leakage,  and  handling.  Of 
this  1.2  billion  gallons,  70  percent  is 
recycled:  the  remaining  30  percent  is 
discharge^  to  land  or  to  sewers,  llie 
predominj^nt  method  of  recycling  used 
oil  is  to  b^  it  as  foeL  Other  activities 
include  ra-refining  to  remove 
contaminants,  application  to  land  or . 
water  for ,  ipreed  or  insect  control  and 
use  as  a.dfst  suppressant  (e.g..  road 
oiling).      I        . 

Used  o|lj  frequently  is  contaminated 
with  organic  and  inorganic  toxics, 
including  Itead.  1.1.1-trichloroethane, 
trichloroejttiylene.  tetrachloroethylene, 
toluene,  and  naphthalene.  Some  of  these 
substance)  I.  sudi  as  toxic  metals, 
contaminate  the  oil  during  ordinary  use 
in  automobile  engines.  Other 
contamin^ts.  such  as  solvents,  could 
result  froat  use  of  the  oil,  but  also  often 
results  from  incidental  contamination  or 
mixing  of  jt^ie  used  oil  with  hazardous 
wastes.    ; , 

Varioua  Studies,  which  are  included  in 
the  docket  Ifor  this  rulemaking,  have 
conclude(|  jthat  unregulated  land 
disposal  0^  land  application  of  used  oils, 
discharging  used  oil  to  sewers,  and 
oiling  roads  with  used  oils  as  adust 
suppressant,  threaten  human  health  and 
the  environment  These  practices  have 
led  to  contamination  of  land,  surface 
water,  and!  food  chain  crops  with  lead, 
phenols,  t^d  other  contaminants.  They 
also  have  aR^ected  the  quality  of^ 
drinking  water. 

In  addition,  when  used  oils  are  mixed 
with  hazardous  wastes  or  other 
hazardous  substances  prior  to  disposal 
or  use  as  a  dust  suppressant  or  a  fuel, 
toxic  constituents  are  released  to  the 
environm^lit.  Recent  examples  are  the 
dioxin  contamination  of  Times  Beach, 


Missouri  and  die  PCB  contamination  of 
roads  and  horse  arenas  in  Missouri. 

Congress  has  determined  tiiat 
unregulated  disposal  and  recycUng  of 
used  oil  could  bie  a  threat  to  human 
health  and  the  environment  The  Used 
Oil  Recycling  Act  of  1980  and  die 
Hazardous  and  Solid  Waste 
Amendments  of  1964  require  EPA  to 
determine  whether  used  oil  shoitld  be 
listed  as  a  hazardous  «vaste.  EPA  also  is 
required  to  issue  regulations  controlling 
die  management  of  recycled  used  oil. 
EPA  has  issued  final  r^ulations  for 
management  of  used  oil  burned  as  fuel 
(50  PR  49164.  November  29. 1965  and 
technical  corrections.  92  PR  11819.  April 
13. 1987)  and  proposed  other  r^^ations 
to  implement  this  mandate.  In  addition. 
EPA  has  decided  not  to  list  recycled 
used  oil  as  a  hazardous  waste,  51 FR 
41900  (November  19. 1966).  The  Agency 
currendy  is  considering  whether  to  list 
as  hazardous  used  oil  diat  is  disposed 
of.  evaluating  the  comments  received  on 
the  management  standards,  and 
considering  a  range  of  options  to  control 
used  oil  recycling  adequately  without 
imposing  unwarranted  adverse  impacts 
on  recycling  and  ultimate  environmental 
detriment 

Under  the  proposed  regulations,  re- 
refiners  wouM  be  subject  to  regulation 
as  a  recycled  oil  facility.  The  re-refined 
oil  products  that  diey  produce,  hpwever. 
would  be  classified  as  a  product  not  a 
hazardous  waste,  and  would  not  be 
subject  to  the  hazardous  waste 
regulations.  (See  note  18. 51  PR  49218. 
November  29. 1985  and  40  CFR 
261.3(c)(2)(i).) 

The  lubricating  oils  procurement 
guideline  complements  the  used  oil 
regulatory  program  by  encoura^ng  re- 
refining,  which  EPA  considers  to  be  an 
acceptable,  environmentally  sound 
means  of  recycling  used  oil.  (See  50  FR 
1687.)  Specifically,  the  proposed 
guideline  is  designed  (1)  to  develop 
government  demand  for  lubricating  oil 
containing  re-refined  oil,  (2)  to 
encourage  investment  in  additional  re- 
refining  capacity,  (3)  to  create  an 
alternate  demand  for  the  100  million 
gallons  of  used  oil  potentially  to  be 
displaced  by  the  used  oil  fuel 
restrictions,  and  (4)  to  increase  use  of  re- 
refining  technologies  that  generate  litde 
or  no  hazardous  waste. 

In  sum,  used  oil  presents  a  si^ficant 
solid  waste  disposal  problem.  EPA  is 
addressiiig  this  problem  through  a 
regulatory  program  designed  to  control 
used  oil  disposal  and  recycling  activities 
and  to  channel  used  oil  to  faciUties 
involved  in  environmentally  sound 
recycling.  This  guideline  is  part  of  that 
effort. 


B.  Feasible  Methods  of  Recovery 

The  second  EPA  criterion  for  selection 
of  reclaimed  materials  for  affirmative 
procurement  under  RCRA  section  6002 
is  the  existence  of  economic  methods  of 
separation  and  recovery. 

Because  re-refining  is  an  established 
industry,  methods  for  collection  of  used 
oil  are  already  in  place.  All  re-refiners 
operate  collection  fleets.  They  typically 
obtain  two-tiiirds  of  the  used  oil 
feedstock  throu{^  their  fleets  and  one- 
third  from  independent  collectors. 

Many  States  have  implemented  state- 
wide used  oil  collection  and  recycling 
programs  to  encourage  do-it-yourselfers 
to  recycle  their  used  oil.  For  example, 
die  States  of  New  Jersey,  Maryland 
Michigan,  Washington,  and  Minnesota, 
in  commenting  on  the  proposed 
guideline,  indicated  tiiat  they  have  used 
oU  recycling  and/or  collection  programs. 
In  addition,  private  recycling  programs 
collect  large  quantities  of  used  oil. 

Economically  feasible  methods  exist 
to  re-refine  used  oils  to  produce 
basestocks.  The  major  processes 
presendy  in  use,  available  for  use,  or 
under  develt^nnent  in  Uie  United  States 
today  are  acid/day,  vacuum 
distillation/clay  contacting,  vacuum 
distillation/alkaline  distillation,  vacuum 
distillation/hydrofinishing.  and  die 
niillips  re-refined  oU  process  (PROP). 
There  also  are  several  experimental 
processes  being  developed  in  the  U.S.  or 
in  Europe. 

1.  Acid/Clay.  Until  die  late  1970s, 
acid/clay  treatment  was  the  primary  re- 
refining  process  used  in  die  United 
States.  Because  it  generates  a  large 
volume  of  solid  and  hazardous  waste 
and  caimot  easily  remove  many  of  the 
additives  in  the  oU,  it  has  been  replaced 
by  other  technologies. 

During  add/clay  treatment  the  used 
oil  is  screened/settled,  dehydrated, 
treated  with  sulfuric  add  steam- 
stripped,  and  clay-contacted  (i.e., 
filtered).  The  process  yield  ranges  from 
45  to  75  percent  of  the  used  oU 
feedstodc  Wastes  generated  indude 
acid  sludge,  spent  day,  and  corrosive 
condensates  from  the  dehydration  and 
steam  stripping  units. 

2.  Vacuum  Distillation/Clay 
Contacting.  Vacuum  distillation  recendy 
replaced  acid/clay  treatment  as  a 
primary  means  of  re-refining  used  oils  in 
the  United  States.  It  has  several 
advantages  over  add/clay  treatment, 
including  easy  removal  of  the  additives 
and  contaminants  from  the  used  oil. 
generation  of  litde  or  no  hazardous 
waste,  and  yields  of  70  to  75  percent  of 
the  used  oil  feedstock  as  re-refined 
basestock.  In  addition,  several  product . 
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cuts  can  be  taken  from  tbe  distiUation 
cblumn,  which  allows  the  re-refiner  to 
produce  different  lubricating  oA 
basestodcs.  TUa  prooeaa  has  three 
phases:  ftvtreatoeat,  vacuum 
distillatioa,  and  clay  contacting  (i.e.. 
filtering).  It  generates  a  spent  day  solid 
waste.  There  are  owrently  eight  vacuum 
distillation/day  contacting  re-refineries 
operating  «a  the  United  States. 

3.  MORECO  VooHim  Distillatioa/ 
Alkaline  DisUlkdion  Process.  (Pat 
Pend.)  Vacuum  distiUation/alfcalfate 
distillation  (D.A.D.  ftooess)  is  a  new 
lubricant  re-refining  technology.  Its 
processing  steps  include  continuous 
dehydration,  atmospheric  distillatioo. 
vacuum  distillation,  alkaline  distillation, 
and  fractionation  with  chemical 
neutralizadon.  The  basestocks  produced 
by  this  process  are  of  premium  quality, 
and  yields  approadi  flO  to  88  percent  No 
solid  waste  is  generated  by  this  process. 
Only  one  re-refining  facility  presently 
utilizes  this  process  in  North  America. 

4.  Vacuum  Distillation/ 
Hydrofinishiag.  Vacuum  distiUation/ 
hydrofinishing  also  is  a  new  re-nefinlng 
technology.  Its  process  steps  indude 
dehydration.  2-stage  vacuum  distillation, 
hydrogenation  (treatment  with  pure 
hydn^n),  and  fractionation.  The 
basestocks  produced  by  this  process  are 
of  premium  quahty,  an^  yielcu  approach 
82  to  85j>ercent  No  solid  waste  is 
generated  from  iiun  process.  Presently 
one  vacnom  dittittation  hydrofinishing 
fadlity  is  operational  and  two  facffities 
which  are  under  construction  are 
sched<ded  for  cora^etiea  in  1906.' 

5.  PkiiBpt  Re-r^med  Oil  Process 
fPROPf.  mOP  consists  of  cheimcal 
demetaltliation,  clay/carbon  contacting, 
hydrotreoting,  and  fla^  stripping.  The 
process  yleM  ranges  from  SO  to  7S 
percent  of  the  used  eU  feedstock.  It 
generates  solid  wastes  containing 
insoluble,  bound  metals,  and  some 
hazardous  wastes.  One  re-refinery  used 
PROP  expeifanentaUy  but  is  now  doeecL 

6.  Experimental  Processes.  The 
Departmeol  of  Ener^'s  former 
Bartlesville  Energy  Research  Center 
(BERC)  developed  a  solvent  extraction- 
vacuum  distillation  process  using  a 
unique  mixture  of  solvents.  The  BERC 
process  reached  the  pilot  plant  stage 
only. 

The  French  Petroleum  Institute  is 
developing  a  process  using 
ultrafiltration  membranes.  The  process 
is  based  on  the  established  practice  of 
using  ultrafiltration  to  recover  spent 
industrial  oils. 

Supercritical  Quid  extraction,  in  which 
supercritical  fluids  (gases  in  a 
supercritical  state)  are  used  as  solvents, 
has  been  used  in  a  variety  of  industries 
to  separate  mixtures.  For  example,  it  has 


been  used  to  aaparale  caiSaiBe  frsB  raw 
coffee  beaaa.  The  ]l^«w  Reaeaadi 
Institute  in  Baseo.  West  CcmaBy  haa 
tecmienA  uaahk  ofla  Aam  msad  oil  hi 
pilot  pbot  teats  of  suparcritical  flaid 
extracton.  The  rtla  contained  additiwea  , 
and  requited  fiir&er  treatmeot  witfi. 
acid/clay.  However,  tlw  aouMiBt  of  acid 
and  day  «aad  waa-aabatantiaHy  less 
than  the  amount  used  in  tlie  traditibaal 
add/day  fiocess. 

Two  atlier  ptooeases.  the  Turbo 
pretreatiogpiooesa  aawl  the 
Selectopcopwe  pcocesa.  are  in  use 
conuoerda^y  in  Canada  and  ttaly. 
respectively.  TIm  IWbo  procaaa  ia  a 
prqiMnetary  pretreatment  perfemed  in  a 
single  vessel  continuous  reador. 
Seledeprspane  uses  propane  as  a 
solvent  for  treating  used  oil 

C.  Technhalfy  Proven  Uses 

Tbe  third  EPA  criterion  for  selectioa 
of  red^ned  materia  for  affirmative 
procurement  under  RCRA  Seolien  e002 
is  that  the  material  has  technically 
pcovenuses. 

"LHisttricUsesofRe-r^medOHs. 
The  American  ce-r^nii^  induatry  dates 
back  to  Uie  aarly  UOia.  At  that  time,  re- 
refinlng  was  a  relatively  simple  prodeea 
of  heatingi  aettling.  and  separation  by 
centii6ifBl  foroe.  The  Anoed  ik»rce« 
used  te-cefinsd  oils  lor  aircraft  engines 
during  boA 'World  Wan  and  thereafter. 
Commercial  airlines  b«gan  using  It  in 
1932.  However,  Hie  devdopment  of  jet 
engines  requiring  more  complex  en^ne 
oils  led  to  declkiing  use  of  re-refined  oils 
in  aircraft. 

At  the  same  time  as  the  aircraft 
madcet  waa  declining,  the  automotive 
engine  market  was  growing.  Bjf  196Q. 
there  were  over  ISO  companies 
producing  300  million  gaHons  of  re- 
refined  oAs  annual^.  As  with  aircraft 
engines,  the  devektpment  of  high 
performance  autooiobile  engmes 
requiring  cea4>lex  lubricating  oils 
created  problottsfrir  re-refiners.  The 
predominant  re-refining  tedmology  was 
acidyday.  which  was  not  very  eimctive 
in  removing  many  of  the  new,  more 
sophisticated  additives  and  other 
contaminants  in  the  used  oil  Economic 
and  regulatocy  factors,  combined  with 
the  tedmological  problems  caused  by 
advances  in  additive  technology,  forced 
the  industry  into  decline. 

During  the  late  1970s  and  early  1980s, 
new  re-cefining  tachnolopes  capable  of 
economically  and  effectivdy  removing 
the  contaminants  from  used  oil  were 
developed  and  put  into  use 
commercially.  The  majority  of  American 
re-refiners  use  a  modem  technology, 
generally  one  of  the  vacuum  distillation 
processes.  However,  re-refiners 


cunently  av^pty  ombr  S  percent  oC  the 
lubrioatiflsalb  used  in  tiie  (JL& 

2.  gynf^tonce  afM»<^med  Oik  lo    . 
Virgin  OH.  Ite  qaaMty  «f  iMbricatii««iis 
is  determined  throat  a  aeriea  of  testa, 
called  "engine  sequence  tests."  in  ^hich. 
the  oils  are  placed  in  test  en^nes  on 
laboratory  djmamometer  test  stands. 
The  tests  are  (iM  in  sequMioe  with 
different  leada.  speeds,  teatperatarea. 
etc.  Hm  oil  naiat  meet  prescribed  liflsits 
to  be  considered  acceptable. 

Oil  perfoimanoe  also  can  be 
demonstrated  threap  field  testing. 
Automobile  fleets  containing  the  oil  are 
driven  under  normal  conditions.  After  a 
prescrttied  mileage  ia  reaciwd.  the 
engines  are  taken  apart  and  exaniaad. 

According  to  the  National  Bureau  of 
Standards  (NB^  there  has  beoi 
sufficient  englBs  and  field  tasting  of  re- 
refined  engine  dib  to  deoMnstrate  that 
they  can  meet  ikut  preaofttied  test  liaaits. 
are  substantiafly  equtvalaat  to  vii^ 
oils,  and  for  some  paraatolen,  prnform . 
better  tfian  virgiB  oils.  NBS  Ims  found 
that  liMee  are  measarrirfa^tfferenoes 
between  virgin  oils  and  aome  re-refined 
oils  in  aome  diaraetertstics  aad  some 
test  residts.  These  iadade  levels  oC 
oxyacids.  viscosity  iadan  tamwwrera. 
chlorine,  and  addttive/twear  aietals,as  ■- 
well  as  total  add  number  and 
saponificatioa  number.  However,  these 
differences  do  not  have  any  apparent 
effects  on  engine  fwrfenMDee.  * 

The  results  of  fbar  field  and  engine 
tests  are  suminailied  bdew: 

a.  Son  ZImi^  Meef  TIfsCs.  As  part  of  a 
joint  EPA/DOD  research  program, 
engines  from  the  City  of  Sian  Diego's 
fleet  wrere  taken  apart  and  compared  to 
those  of  anodier  dty's  fleet.  San  Diego 
used  redefined  oils  for  three  years  in  its 
l,SQO-vehide  fleet  After  K)0,000  miles  of 
service,  six  (rf  ^  enf^aes  were 
examined  and  conq>ared  to  two  engines 
from  the  fleet  of  another  city  using  virgin 
oils.  No  differences  were  found  in  the 
engines. 

b.  Department  ofD^ense  Engine 
Sequence  Tests.  The  U.S.  Arm/s 
Mobility  Equipment  Research  and 
Development  Command  (MERADCOM), 
in  co-ordination  with  EPA.  tested  six 
lubricating  oils  containing  a  re-refined 
oil  basestock.  The  oils  passed  most  of 
the  engine  sequence  tests  and  one  oil 
passed  a)}  of  the  tosts.  Based  on  these 
results.  ^RADCOM  revised  its 
specification  for  administrative  engine 
o9s  fMflr-Lr^61S2)  to  allow  the  use  of 
re-refined  oils. 


■  Nttional  Bureau  of  Standanti.  U.S.  llefMrtmenl 
of  CoiMMTce.  Measurementt  ami  Standardg  for 
Recycled  OH— IV.  NBS  SptdM  riibiicatioo  674.  ftriy 
1984.  pg.  309. 
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&  Royal  QonodimMoantedPblke 
Fleet  Tests,  the  Royal  r.tt«a*%n 


Ice  tested  eight  vdrides 

'  fleet  (^ratiiu  conditions. 

used  virgin  oOs  and  foor 

'  oils.  Upon  ocamination, 

s  siMwed  norma!  wear 

There  were  no  oil-related 


Mounted  1 
undernc 
Four  vehi 
usedre-r 
all  ei^t  I 
and  deposit 
problems. 

d.  Barthafille  Energy  Research 
Center  Engfi^e  Sequence  Tests.  Tim 
Department  of  Energy's  Bartlesville 
Energy  Res^^rdi  Center  (BEIK:) 
conducted  engine  seqiwnoe  tests  of 
three  re-reoied  oils.  Two  of  the  oils 
were  produ^d  by  BERCs  experimental 
re-refitting  process,  w4iile  the  third  was 
obtained  fnHD  a  commercial  re-refiaery. 
The  commer^al  oil  passed  all  engine 
sequence  tests.  The  BERC  eite  faOed  one 
of  the  tests;lowever,  afler  addbig  mwe 
corrosion  iiuubitors  to  one  of  these  oils, 
it  passed  tfifetest.  As  with  the  DOD 
tests,  the  BBRC  tests  demonstrate  that 
re-refined  oik  are  capable  ^passing 
engine  seqi^ice  tests. 

EPA  reoenjed  several  comments  on 
the  performMice  of  re-refined  oils,  none 
of  which  wene  adverse.  Two 
commentera  |tated  diat  they  use  re- 
refined  oils  te  veUde  engines  and  have 
experienced  Ihj  engine  pnlbieiM.  One  of 
these  comroetoters  noted  diat  a 
laboratory  lirhh  wrhteb  it  works  could 
not  tell  die  difference  between  virgin 
hydraulic  oil  and  re-re&ied  pradocts. 
Similarly,  a  re^tefiaer  submitted 
documentatUn  that  its  oil  basestock  is 
equivalent  cH  snperior  to  vii^  oil;  this 
documentatMn  is  included  in  the  docket 
for  this  ndeiki  sking.  One  of  the  major 
U.S.  automak  ers  stated  that  it  would 
have  no  proUem  widi  die  use  of  re- 
refined  oils  p\  its  vehicles  as  long  as  the 
oils  meet  ap^iiicable  performance 
specificatioM. 

3.  Foreign  lUse  of  Re-refined  Oils. 
Foreign  user^  of  redefined  oib  indude 
Canada,  Grcj^t  Britain.  West  Germar^. 
France.  ItalyL|New  Zealand.  Soadi 
Africa.  Israep^  Pakistan,  and  faicfia.  In 
these  countrMs.  re-refiners  process  20  to 
60  percent  of  the  avaflaUe  ased  oil. 
compared  to  t  percent  in  die  United 
States.  J 

4.  Nationaf\Buretm  of  Standards 
ProvisioootVpsts.  One  impedtoent  to 
use  of  re-refiued  (rils  by  Federal 
procuring^tgtedes  has  been  the  buyers' 
uncertainty  that  the  re-refined  oU 
supplied  will  twrform  in  the  same 
manner  as  Uk  re-refined  oU  that  was 
qualified  for  the  Federal  Qualified 
Products  Lis!  JQPL).  Whereas  virgin  oil 
is  refined  frapp  ^"»tches  of  crude  oil 
originating  &|^  die  same  oil  fieUL  die 
used  oil  nset^  |o  make  batches  of  re- 
refmed  oil  m^y  originate  from  different 
sources.  The  fle-refined  oil  batches 


dietefore  may  dbOsr.  To  remove  thff 
uncertainty,  die  biefgy  PoHcy  and 
ConservatioQ  Act  of  1975i  42  U.&C  6201 
e/ aegi.  raqaired  fte  National  Bureao  of 
Standards  (NBS)  to  develop  test 
procedures  lor  detemfaiii^  the 
substantial  equhralenoe  of  re-refined 
and  virgin  oils.  Ilw  puqioee  of  die  tests 
is  to  assvre  the  consistency  of  die  re- 
refined  oil  basestock  (i.e..  dw  nsed  od) 
during  the  four-year  time  period 
between  engine  sequence  teste. 

NBS  has  proposed  a  testing  regime 
similar  to  that  required  by  the  military 
specifications.  First.  dM  re-r^nad  ml 
woukl  be  qualified  tbowigh  engine 
sequence  testing  and  characterizatioo 
testing.  A  set  of  Unito  would  be 
established  for  each  parameter  tested. 
Then,  annually,  prodaction  samples 
would  be  tested  for  consistency  with 
these  limite.  The  test  methods  pn^ioaed 
by  NBS  consist  (tf  standard  test  methods 
and  modified  vertioi»  of  standard  test 
methods  that  NBS  detomined  to  be 
appropriate  for  use  with  re-refined  oils. 

D.  Federal  Purdtosing  Powa" 

The  fborth  EPA  criterion  for  selection 
of  a  procnrement  item  for  aJEbmative 
procitfement  under  RCRA  Section  6002 
is  that  die  Federal  govenunent's  ability 
to  affect  pordtasing  or  me  of  die  item, 
when  it  contains  recovered  materials,  be 
substantial. 

Federal  procurement  of  engine 
lubricating  oils,  faydraolic  fluids,  and 
gear  oils  represents  less  than  2  percent 
of  annual  domestic  purchases.  EPA 
expects  Federal  procurement  of  re- 
refined  oils  lo  have  a  substantial  faxqiact 
on  their  use  throu^  a  ''ripple'*  effect  In 
fact,  all  seven  state  agencies  wdtidi 
commented  on  die  iwoposed  guideline 
indicated  diat  it  would  have  a  ri^de 
effect 

The  Federal  govenmient  purchases 
items  which  meet  standard  industrial 
specfficatioas  and  items  listed  on  the 
QPL.  In  the  case dhibricatiag  ofls.  a 
supplier  must  demonstrate  that  the 
product  meets  die  scp^celbke  militwy 
specificatioo  (MU-Spec)  before  it  will  be 
included  on  the  QPL 

The  high  cost  ^  qualdytng  an  engfaie 
lubricating  (^  to  meet  a  miUtmy 
specification  has  proved  a  sigt^Bcant 
economic  hurdle  fcir  die  re-refiniiig 
industry.  In  order  to  be  qualified,  die  <ril 
must  pass  a  series  of  lobcicant 
performance  tests,  vdiidi  measure  sudi 
characteristics  as  net.  engine  sludge, 
engine  varnish,  doggfaig.  ring  and  hfier 
sticking,  and  cam  wear.  Tyi^cally.  die 
cost  of  hdificant  performance  testing 
begtais  at  $3GuOOO  for  a  series  of  four 
tests.  The  oil  may  faO  one  or  more 
portions  of  one  or  more  testv  When  that 
occurs,  the  additives  in  the  od  are 


adjusted,  and  the  teste  are  ran  agam. 
Thus,  die  cost  of  qualifying  an  od  can  be 
greater  dian  $100,000. 

There  has  not  been  suffident 
incentive  for  the  re-refiners  to  incur  this 
cost  Changing  the  KGl-Specs  to  aDow 
use  of  re-refined  oils  has  not  provided 
die  incentive.  Snce  the  revised  military 
spedfications  have  been  in  place,  three 
re-refiners  have  qualified  their  oil  yet 
there  have  been  no  sales  of  re-refined 
oil  to  the  Federal  government  The  re- 
refiners  have  not  bid  because  the 
Federal  procuremente  did  not  include 
enough  volume  in  the  re-refiners'  local 
markete  to  warrant  *«*Aitng  Thig  fa^^ 
combined  with  the  memory  of  past 
discrimination  on  the  part  of  the  Federal 
government  against  procurement  of  re- 
refined  oils,  has  tended  to  discourage  re- 
refiners  from  investing  in  the  high  cost 
of  qualifying  dieir  product  without 
assurance  of  future  sales  to  offset  the 
costs. 

IBPA  beheves  that  procurement  of 
lubricating  oil  contafaiing  re-refined  oil 
will  encourage  additional  suppliers  to 
qualify  their  products.  Tins,  in  turn, 
should  result  in  increased  procurement 
of  these  oils  by  State  and  local 
governments  because  many  Stete  and 
local  procuring  agencies,  as  well  as  the 
private  sector,  use  the  Mil-Specs  and  the 
QPL  when  purchasing  products. 

Another  economic  hurdle  te  the 
difficulty  in  obtaining  capital  for  plant 
expansion,  modernization,  and 
constructioiL  Affirmative  procurement 
of  lubricating  oUs  containing  re-refined 
oil  will  demonstrate  diat  thne  is  a 
steady  demand  for  this  product  EPA 
believes  that  the  ability  of  re-refinen  to 
obtain  capital  will  be  increased  as  a 
result  In  foct  several  re-refinera 
indicated  to  EPA  diat  their  abdity  to 
obtain  caiMtal  had  improved  as  a  result 
of  the  proposed  guideline. 

E.  Other  Considerations 

Two  odier  EPA  criteria  for 
designation  of  procurement  items  under 
RCRA  section  6002  are  die  avattabfiity 
of  badcground  studies  and  existence  of 
government  or  industry  specifications 
allowfaig  use  of  recovered  materials  tai 
the  item. 

1.  Availability  of  Used  Oil  Studies. 
EPA.  the  Department  of  Energy,  the 
Department  of  Defense,  the  National 
Bureau  of  Standards,  and  others  Rave 
extensively  studied  die  technical, 
environmental,  economic,  energy,  and 
institutional  issues  assodated  with  re- 
refining  used  oils.  These  studies  and 
other  publications  were  used  in 
developing  this  guideline  and  are 
available  in  the  docket 
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2.  Specifications.  Federal  procuring 
agencies  ase  Military  or  ccnuncrcial 
specifications  when  procuring 
lubricating  oils.  Similariy.  State  and 
local  government  agencies  and  private 
purchasers  procure  lubricating  oUs 
meeting  MiUtary  or  commercial 
specifications.  Thus,  if  specifications  do 
not  exist  for  lubricating  oils  containing 
re-refined  oil  or  if  specifications  for 
lubricating  oils  justifiably  exclude  re* 
refined  oils,  procuring  agencies  cannot 
be  required  to  procure  lubricating  oils 
containing  re-refined  oil. 

EPA  found  that  there  are  no 
specifications  specifically  for  lubricating 
oils  containing  re-refined  oil  and  that 
there  are  many  lubricating  oil 
specifications  which  can  be  met  by 
products  containing  re-refined  oil.  Lack 
of  specifications  therefore  will  not  be  a 
barrier  to  procurement  of  lubricating  oils 
containing  re-refined  oil. 

IV.  Contents  of  the  Guideline 

This  portion  of  the  preamble- explains 
each  section  of  the  final  guideline  and 
responds  to  comments  received. 

A.  Purpose  and  Scope 

The  purpose  of  this  guideline  is  to  (1) 
designate  lubricating  oils  as  items 
subject  to  the  procurement  requirements 
of  section  6002  of  RCRA;  and  (2) 
recommend  procedures  for  complying 
with  section  8002. 

The  proposed  guideline  designated 
engine  lubricating  oils,  hydraulic  fluids, 
and  gear  oils  which  meet  specified 
Military  Specifications  (Mil  Specs)  as 
items  which  are  subject  to  the 
procurement  requirements  of  section 
6002  of  RCRA.  These  oils  were  chosen 
because  the  Mil  Specs  allowed  re- 
refined  oils  to  be  used,  the  oils  represent 
large  components  of  the  annual  Federal 
procurement  of  lubricating  oils,  and 
state,  local,  and  private  purchasers 
commonly  use  the  oils.  Therefore.  EPA 
expected  the  guideline  to  have  a  broad 
impact 

Some  commenters  recommended  that 
EPA  also  designate  used  oil  reprocessed 
into  fuel  oil  as  an  item  subject  to  the 
section  6002  requirements.  One  of  these 
commenters  submitted  a  petition  - 
requesting  EPA  to  initiate  a  proceeding 
to  develop  a  guideline  for  procurement 
of  fuel  containing  recycled  oil. 
,  Preliminarily.  EPA  notes  that  the 
petiticmer  submitted  no  information 
demonstrating  that  reprocessed  fuel  oil 
satisfies  the  criteria  for  selection  of  an 
item  for  designation  under  RCRA 
section  6002  nor  any  information 
demonstrating  that  Federal 
specifications  and/or  procurement 
procedures  unjustifiably  discriminate 
against  reprocessed  fuel  oil.  Because 


this  iitformation  must  be  gathered  and 
assessed  prior  to  ahy  determinafioft  to 
designate  a  procurement  item,  a  time- 
consumiAg  process.  EPA  will  not  delay 
issuance  of  die  lubricating  oil  guideline 
while  it  considers  the  petition. 

Another  commenter  recommended 
that  EPA  designate  "lubricating  oils" 
rather  than  engine  lubricating  oils, 
hydraulic  fluids,  and  gear  oils  meeting 
specified  Mil  Specs.  The  commenter 
noted  that  the  guideline  would  become 
inaccurate  whenever  the  Mil  Specs  were 
revised  or  the  Department  of  Defetise 
added  new  categories  of  oil. 

EPA  kgteei  with  this  commenter.  EPA 
has  also  detertnined  that  procuring 
agencies  other  than  DOD  ihight  use 
standard  industrial  specifications,  rather 
than  the  Mil  Specs,  when  purchasing 
lubricating  oils.  Thus,  it  is  more 
appropriate  and  less  confusing  simply  to 
designate  "lubricating  oils". 

In  the  final  guideline  issued  today, 
therefore.  EPA  designates  "lubricating 
oils"  as  items  which  are  or  can  be 
produced  with  recovered  materials  (re- 
refined  oils)  and  whose  procurement  by 
procuring  agencies  will  carry  out  the 
objectives  of  RCRA  section  6002. 
"Lubricating  oils"  is  defined  as  engine 
lubricating  oils,  hydraulic  fluids,  and 
gear  oils,  consistent  with  EPA's 
determination  that  there  is  wid' i>pread 
procurement  of  these  oils  by  Federal, 
State,  and  local  procuring  agencies. 

The  final  guideline  identifies 
lubricatiifg  oil  specifications  which  can 
be  used  when  procuring  oils  containing 
re-refined  oil.  The  scope  of  the  guideline 
is  not  limited  to  oils  which  meet  these 
specifications,  however.  Rather,  the 
guideline  applies  to  all  lubricating  oils 
falling  within  the  designation  in  9  252.2. 

The  proposed  guideline  excluded 
marine  and  aviation  oils  because  of  the 
unavailability  of  studies  on  the 
technical  economic  and  institutional 
aspects  of  using  re-refined  oil  in  these 
oils.  As  a  result  EPA  had  no  information 
on  which  to  base  a  guideline  for 
procurement  of  these  items.  One 
commenter  disagreed  with  this 
exclusion  but  submitted  no  technical 
data  to  support  including  these  Oils.  It  is 
not  possible  together  the  technical  data 
to  support  expanding  the  guideline  and 
to  issue  a  final  guideline  rapidly. 
Further,  consideration  of  these  oils 
might  require  an  additional  notice  of 
proposed  Tulonaking,  and  might  hkve  no 
impact  on  the  range  of  used  oils  entering 
the  environment  For  these  reasons,  EPA 
is  excluding  marine  and  aviation  oils 
from  the  final  guideline  et  this  time.  EPA 
welcomes  information  on  marine  and 
aviation  lubricating  oils  and  will 
consider  issuing  a  procurement 


guideline  for  them  in  the  future  as  more 
information  becomes  available'. 

In  sum,  the  final  guideline  issued 
tbday  designates  lubricating  oUs, 
excluding  marine  and  aviation  oils,  as 
procurement  items  subject  to  RCRA  . 
section  6002.  "Lubricating  oils"  means 
engine  hibrica ting  oils,  hydraulic  fluids, 
and  gear  oils. 

B.  Applicability 

Many  of  the  requirements  of  section 
6002  apply  to  "procuring  agencies." 
which  is  defined  by  RCRA  section 
1004(17)  as  "any  Federal  agency,  or  any 
State  agency  or  agency  of  a  political 
subdivision  of  a  State  which  is  using 
appropriated  Federal  fiinds  for  such 
proctuement  or  any  person  contracting 
with  any  such  agency  with  respect  to 
work  performed  under  such  contract." 
Under  section  e002(a).  the  procurement 
requirements  apply  to  any  purchase  by  a 
procuring  agency  of  an  item  costing 
$10,000  or  more  or  when  the  procuring 
agency  purchased  $10,000  worth  of  the 
item  or  of  a  fimctionally  equivalent  item 
during  the  preceding  fiscal  year.  In 
response  to  comments,  EPA  is  further 
clarifying  the  applicability  of  section. 
6002  to  the  desisted  lubricating  oils. 

1.  Procuring  Agencies.  The  statutory 
definition  identifies  three  types  of 
procuring  agencies:  (1)  Federal  agencies. 
(2)  State  or  local  agenaies  using 
appropriated  Federal  funds,  and  (3) 
contractors.  Federal  agencies  should 
note  that  imder  this  definition,  the 
requirements  of  section  6002  apply  to 
them  Whether  or  not  appropriated 
Federal  funds  are  used  for  procurement 
of  items  designated  by  EPA^ 

In  addition,  the  requirements  of 
section  6002  apply  to  each  Federal 
agency  as  a  whole.  This  point  is 
particularly  importaat  in  determining 
whether  the  $10,000  threshold  has  been 
reached.  For  example,  the  Department  of 
Defense,  as  a  whole,  purchases  more 
than  $10,000  worth  of  lubricating  oils 
during  each  fiscal  year.  Therefore,  the 
requirements  of  section  6002  will  apply 
to  all  DOD  procurements  of  the 
lubricating  oils  covered  by  the  guideline, 
including  procurements  by  the  Defense 
Logistics  Agency,  procurements  by 
individual  installations,  and  local 
purchases  made  at  the  user  level  to  meet 
Immediate  local  requirements.* 


*  DLA  informed  EPA  thai  it  is  not  Involved  with 
local  procurements  and  assumes  that  the  guideline 
l«  not  applicable  to  these  kinds  of  procurements. 
This  assumption  is  Incorrect.  For  purposes  of 
section  6002.  the  determining  factors  govcming 
applicability  are  the  tiaooo  threshold  and 
competition,  availubility,  perfdrmanca,  and  price 
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Not  all^  F«deral agencies  operate 
traditional  motor  poola  for  which 
lubricating«iU  are  prooued  in  bulk. 
Agencie^^Mthoat  a  traditional  aotor    ~ 
pool  acqi4?  oil  chaoses  for  their 
vehicles  a|  lervlce  stations  or  other 
commerda^activities.  The  requfronents 
of  sectioa  M02  aj^ly  to  these  agencies  if 
their  hthtto^tiog  oftpfocmements 
exceed  tbeftoJoSDureshtrfd. 

procedures  for  tiiesv 
agencies  ai^  hfftherdiscassed  in  section 
IV.F.l.doftbisgidde)ine. 

2.  Direct  knd  iiMfnvct  Purchases.  This 
goideliiie  ^bes  to  porebases  made 
directly  hyk  procwiiig  agency  or  by  a 
govemmem  cootraetor  in' oie  in 
govemgna^lj  vehicles,  nadiiaery.  or 
equipment,  0irect  porchues  by  a 
contractorjitrould  inchide  purchases  for 
inaintainin|i  a  govenancBt  fleet  *  and 
purchases  for  ese  in  new  equipment  to 
be  supplied  jby  the  contractor  (e^,  a 
new  weapjbs  system). 

The  definition  of  "procuring  agency** 
in  RCRA  sei:tion  1004(17)  makes  it  dear 
that  the  leajdrements  of  section  0002 
apply  to  iM&ect  purchases,"  Le.. 
purchases  of  a  State  or  local  egen^  or 
its  contracjws  using  appropriated 
Federal  fonf s.  Thus,  Ae  i^deHne 
appHes  to  UMcating  oil  purchases 
meeting  th^  |$10,000  tiffeshold  made  by 
States  and  nieir  focalities  or  their 
contracton,|subcontractors,  grantees,  or 
other  perscMs  wrfiidt  are  fnded  by 
grants,  foaM.  er  otfier  forms  of 
disbursem^fte  of  meniesfoom  Federal 
agencies,  ifowever.  Ae  guideline  does 
not  apply  tkandt  piuchases  if  they  are 
unrelated  ttt  or  incidental  to  the  Federal 
funding.  Leij  not  the  direct  result  of  die 
grant,  loan;  6r  funds  dishntsemeit  An 
example  ofi  $  lulntcating  oil  pudiase 
unrelated  art  incidental  to  Federal 
funding  is  where  r  contractor  purchases 
an  oil  chan^  for  equipment  under  a 
grant  for  coiistruction  of  a  public  works 
project.  The  lubricating  oil  purchases 
would  not  hi  subject  to  the 
requiremenit^  in  section  6002  or  this 
guideline,  ej^en  though  some  of  the  grant 

■ting  the  contract  might  be 

ice  the  purchases. 

Threshold.  RCRA 
i)  provides  that  the 
of  section  OOOZ  apply  (1) 

chase  price  of  an  item 
^  ^JOOO  or  (2)  when  the  quantity 
of  such  iten^l  or  of  functionally 
equivalent  |l|em8  purchased  during  the 


ifina 


funds  suppi 
used  to 
3.  The 
section 
reqi^em 
when  the 
exceeds 


*  The  term  "govenunent  fleet"  includes  (1) 
vehida  awne^  by  ■  procuring  agency  and  operated 
or  mahKiimd  fata  behalf  of  die  agoocy  by  a 
contrador.  (2}  j»  ebklsa  ownad  l^  a  contractor  or  a 
third  party  aa4  i  eaaad  to  oc  aaad  by  •  praeufta^ 
agenq^.  and  (3)  VchiclBa  owned  by  •  coiiliactar  and 
used  by  the  cohtractor  with  respect  to  iMdrii     - 
perfonned  under  contract  to  a  procuring  agency. 


preceding  fiscal  year  vwM  SlOiOOO  or 
more.  Id  the  proposed  guideiine.  EPA 
repeated  diisprovisiett  and 
recommeaded  that  ptocmiug  agencies 
app^  the  fMUno  rule  to  eacb  of  the 
broad  catetories  of  hibrfcating  oils 
designeted  by  HPA. 

(^leeonmenter  stated  that  the  size  of 
individnat  puwJi— «»« im  ■m  ■jgirfftcnnt. 
and  tlmt  proouring  s^rades  mast  add 
togJBther  attpurchaaes  made  daring  a 
year  to  detendne  whedMr  theSilMlOO 
threshoU  has  bean  reached.  EPA 
disagrees.  Section  6002  dewly  sets  out  a 
two-step  procedure  for  determining 
whether  the  $ia000  tbeshold  has  been 
reached.  First,  a  prociirfag  agenqr  amst 
determtaie  wheflier  J1  pmdmsed  $10,000 
worth  of  hibrfcating  cfls  daring  the 
preoedhig  fiscal  year.  If  so,  the 
requirements  of  section  MOZ  apply  to  all 
lubricating  oil  procurements  occarrlpg  in 
the  current  fiscal  year.  Second,  if  a 
procuring  agency  (fid  not  procure  $10,000 
worth  of  hiMcating  oils  during  the 
prececfing  fiscal  year,  it  is  not  subject  to 
section  6002  mdess  K  makes  a  $iaQOO 
purdiase  of  Inbricatiog  oils  during  the 
current  fiscal  year.  The  requirements  of 
section  6002  apply  to  the  $10000     . 
purchase  of  hiMcatlng  oils:  to  an 
subsequent  purchases  of  hibricating  ofls 
made  during  the  current  fiscal  year. 
regarcBess  of  size;  ajad  to  all 
procurements  of  lubricating  oils  made  in 
the  following  fiscal  year. 

Sectlqn  6002(a}  does  not  profvide  that 
the  procuremrait  requirements  are 
triggered  when  the  quantity  of  items 
purchased  during  the  ctureat  fiscal  year 
is  $10,000  or  more.  EPA  does  not  believe 
that  Congress  intended  to  require 
procuring  figendes  to  keep  a  running 
tally  of  procurements  of  items 
designated  i^  EPA.  14aiotainii«  sudi  a 
running  tally. woidd  be  very 
burdensome.  Rather,  procuring  agencies 
only  need  to  compute  thdr  total 
procurements  once  at  the  end  of  the 
fiscal  year  and  only  if  they  intend  to 
claim  an  exemptioa  from  the 
requirements  of  section  6002  in  die  ' 
following  fiscal  year. 

Anoth«-  commenter  noted  that  the 
$10,000  threshold  cannot  be  used  as  a 
means  of -avoitfing  the  requirements  frf 
section  6002.  EPA  agrees.  As  previoody 
discussed,  if  a  proouing  agency  did  not 
procure  $10,000  worth  of  hibricatfaig  oils 
during  the  preceding  fiscal  year,  it  is  not 
8ttb|ect  to  the  requirements  ef  section 
6002  onless  it  mdtes  a  $10jOQO  purchase 
during  the  current  fiscal  year.  The 
procuring  agency  that  knows  that  it 
needs  ^OMO  worth  of  hibrioatiag  oil 
may  not  sobetifute  two  or  more 
procurements  ef  hibricating  oils  that  are 
worth  less  than  $10000  eadi  far  a  single  -■ 


procurement  of  lubricating  oils  worth 
$10000  or  more  in  order  to  avoid 
dmdng  the  tlOjOOO  threshdd. 

Commenters  disagreed  with  EPA's 
proposal  diat  prodving  agendes  apply 
the  $10000  threshold  to  eadi  trf  the  three 
broad  categories  of  lubricating  oils 
designated  in  die  guideline.  These 
comraehters  stated  that  die  proposed 
approadi  wodd  result  hi  insnffident 
demand  for  oils  containing  re-refined  oil, 
wouldtseatea  loophole,  mi^^t  result  bi 
increased  mdt  costs,  and  wouJkl  increase 
the  administrative  burden  on  procuring 
agendes.  EPA  has  reconsidered  the 
proposed  approach  in  li^t  of  these 
comments.  In  die  final  version  of  the 
guideline  issued  today.  EPA  is 
recommending  that  the  $10000  threshold 
be  applied  to  all  procurements  of 
lubricating  oils.  This  approadi  is 
consistent  with  the  revised  scope  of  the 
guideline— 4.0..  lubricathig  oOs  rather 
than  engine  lubricating  oils,  hydraulic 
fluids,  and  gear  oils  meeting  spedfied 
Mil  Specs.  EPA  also  is  revising  its 
definition  of  functionally  equivalent 
items,  as  discussed  bekm.  in  reqioiise 
to  these  comments  and  to  be  consistent 
with  the  new  designation. 

4.  FanctioaaUy  Equivotent  Items. 
Under  RCRA  section  S002(a).  die 
procurement  requirements  of  section 
6002  api^y  when  purohases  during  the 
preceding  fiscal  year  tA  a  *>rociirement 
item"  or  "fsncti<maUy  equivalent'* 
procurement  items  cost  $10000  or  more. 
In  common  usage,  the  term  "laMcating 
oils"  covers  many  items  manufactured 
to  meet  different  uses  and  perfonnanoe 
standards.  EPA  believes  that  restricting 
the  applicability  of  section  6002  based 
on  a  narrow,  technical  definition  of     ■ 
functional  equivalency  woold  limit  the 
effectiveness  oi  the  ffddeline  in  meeting 
the  pbjectives  <rfRCXA,  because  an 
agency  may  purchase  less  than  $10000 
of  each  type  of  lubricating  oil. 

The  proposed  guideline  provided  that 
all  hydrauUc  fluids  be  considered  to  be 
functionally  equivalent  and  all  engine 
lubricating  oils  be  considered  to  b« 
fuActionally  equivalenL  Hie  provision 
was  ocmsistent  with  die  proposed 
approadi  of  applying  the  $10000 
threshold  to  three  broad  categories  of 
lubricating  dis.  EPA  has  reconsidered 
the  functional  eqdvaleney  provision 
and  has  conduded  that  "functionally 
equivalent  items'*  should  be  defined  n  a  ' 
category  (rf  items  havn^  substantially  or 
similar  end  use.  Based  upon  the  ^ 

comments  received,  EPA  no  longer 
believes  that  this  definition  wodd  be 
unddy  burdensoaie  nor  will  it  lead  to 
uneconomical  supplies.  Since  all 
lubricating  dls  serve  dmilar  end  uses 
(rediidng  friction],  all- lubricating  oils 
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should  be  considered  to  be  fuortionaliy  v 
^uivalent  for  pivposes  of  the  $10JOOO 
threshold.  Accordingly.  EPAiias  revised 
S  2S2.3(a)  to  provide  that  all  hibricsting 
oils  are  functionally  equivalent  items  for 
purposes  of  the  $10,000  thrediold. 

C  Definitions 

Most  of  the  definitions  used  in  this 
procurement  guideline  are  used  in  RCRA 
and  therefore  need  no  further  , 
explanation. 

For  purposes  of  this  guideline,  the 
terms  lubricating  oils,  engine  lubricating 
oils,  gear  oils,  and  hydraulic  fluids  refer 
.  to  petroleum-based  oils.  These  terms 
include  synthetic  oils  derived  front 
petroleum. 

Section  6002(c>  requires  procuring 
agencies  to  procure  items  composed  of 
the  highest  percentage  of  recovered 
materials  peacticabki  and  section  60(^(i) 
requires  procuring  agencies  to  develop 
programs  to  assure  ^at  recovered 
materials  are  purchased  to  the 
maximum  aitenl  practicable  (emphasis 
adde^).  EPA,  defined  the  tenti 
.  "practicable"  in  the  final  paper 
guideline.  52  FR  37297  (October  6. 1987). 
and  is  including  the  definition  in  all., 
other  procurement  guidelines  as  well. 

EPA's  definition  of  "practicable" 
combines  the  dictionary  definition  with 
certain  statutory  criteria  for  determining 
practicability.  The  dictionary  definition 
of  practicable  is  "capable  of  being 
used."  and  EPA  believes  that  Congress 
intmded  the  term  to  be  defined  in  this 
way.  Congress  also  pro\ided  four 
criteria  for  determining  the  maximum 
amount  practicable:  (1)  Performance  in 
accordance  with  applicable 
specifications;  (2)  availability  at  a 
reasonable  price;  (3)  availability  within 
a  reasonable  period  of  time;  and  (4) 
maintenance  of  a  satisfactory  level  of 
competition.  EPA's  definition  of 
practicable  incorporates  these  criteria. 

D.  Requirements  vs.  Recommendations 

RCRA  section  6002  requires  procuring 
agencies  and  contracting  officers  to 
pepform  certain  activities,  such  as 
revising  specifications  for  procuremenf 
items.  It  also  requires  EPA  to  prepajhe  ■ 
"guidelines  for  the  use  of  procuring 
agencies  in  oomplying^with"  section 
6002.  EPA  has  incoq)or8ted  the  section 
6002  requirements  into  the  guideline  lor 
the  benefit  of  procuring  agencies.  As.  a 
result,  the  guideline  contains. two  types 
of  provisions:  Requirements  (mandated 
by  Congress  in  section  6002)  and    :  - 
recommendations  (EPA's  guidance,  for 
complying  with  the  requirements  of - 
section  6002).  As  used  in  this  guideline, 
the  verbs  "shall"  and  "must"  indicate 
section  6002  requirements,  while  verbs 
such  as  "recommend."  "should.'*  and 


"suggest"  indicate  fecommendations  for 
complying  with  those 'requirements. 

Procuring  agencies  must  cdmply  with- 
the  requiremeiits  of  sectioA  6002.    ° 
whereas  EPA's  recommendations  are 
-only  advisory  in  nature.  Procuring 
agencies  may  choose  to  use  other 
approaches  which  satisfy  the  section   v. . 
6002  requirements^HoweVer.  EPA     ;.';•* 
believer  that  if  a  procuring  agency  . 
chooses  to  foUpw  EPA's 
recommendations,  that  agency  will  be  in 
compliance  with  the  sectictn  6002  ■■■'■. 
requirements. 

E.  Specifications  - 

Subpart  B  of  the  guideline. 
Specifications,  contains  two  sections. 
Revisions  and  Recommendations. 

1.  Revisions.  RCRA  section  6002(d) 
contains  two  requirements  for  revising 
specifications  for  procurement  items. 
First.'i'ederal  agencies  that  have  the 
responsibility  for  drafting  or  reviewing 
specifications  for  procurement  items 
procured  l^  Federal  agencies  were- 
required  to  revise  their  specifications  by 
May  6, 1986.  to  eliofiltiate  exclusions  of 
recovered  materials  and  requirements 
that  items  be  manufactured  fi-om  vjrgin 
materials  (section  6002(d)(l]).  Thi^    . 
requirement  applies,  in  the  case  of 
lubricating  oils,  to  the  Department  of     . 
Defense.  EPA  knaws  of  no  other  Federal 
agency  that  drafts.or  ceyiews  lubricatiitg 
oil  ispeclfications.        ;   • 

Second,  within  one  year  after  the  date 
of  publication  of  a  guideline  as  a  final 
rule.  Federal  agencies  must  assure  that 
their  specifications  reqube  the  use  of 
recovered  materials  to  the  maximum 
extent  possible  without  jeopardizing  the 
intended  end  use  of  the  item  (section 
6002(d)(2)).  EPA  believes  that  this 
second  requirerhent  is  more  extensive 
than  the  first  requirement.  Simply 
eliminating  discriminatory  provisions,  as 
required  by  section  6002(d)(1),  is  not 
sufficient  to  meet  all  the  obligations  of    ' 
section  6d02(d).  EPA  bfelievek,  hoVvever. 
that  compliance  witit  the  affirmative 
procurement  requirements  of -s^tkm 
6002(i)  fii^tlls  the  section  eQ02(d)(2) 
requirements  because  an  affirmative 
procurement  program  should  result  in 
procurement  to  the  maximum  extent 
practicable. 

EPA  believes  that  the  second 
specificatiQn  revision  requirement  also  ■■- 
applies  to  non-Federal  procuring 
agencies  nvfaich  procure  lubricating  oils 
with  appropriated  Federal  funds.  Unless 
their  specifications  are  revised  to  alfow 
the  use  of  re-refined  oils,  these  agencies 
will  be  unable  to  implement  the 
affirmative  procurement  requirements  of 
RCRA  section  e002(c)(l)  and  (i^.  For  this 
rcasoa  I  252. 10(b>  of  the  guideline 
provides  that  all  procifrm^  a;g67H:/es 


(rather  than  "Fdd^fal  agendes"  ai 
provided  In  the  Act)  must  assure  that 
their  speb^Rtiatiahs  for  lubricating  oils    ° 
require  tiie  use  of  re-refined  oil  to  the 
maximgura  extent  possible  without 
jeopar^ng  the  intended  end  use  of 
these  items. 

"  i.  Recommendations.  The  DeparUnent 
of  Defense  has  undertaken  on  active 
program  to  revise  its  lubricating  oil 
specifications  to  eliiniaate -■    . 
(UBcrirainatfon  (Bgainatfa-refUied  oils. 
The  pro-am  includes  detailed  testing  of 
re-refined  eiia  to  datermiae  their  ability  . 
to  meet  e^istiiv  mjlitafy  specificatioas. 
Military  spectfieations  (Mk  Specs)  for  - 
engine  lubricating  oils,ihydraiilic  flaid|«. ; 
and  gear.  oi]ji.that  can  be  met  by-  '■'--*•  ^  *^'  •!«.' 
products  Qontaining  re-refined  oil  are    . 
identified  in  {  252.11  of  the  guideline. 
The  Mil  Specfe  identified  In  i  232.11 
are  the  same-specifications  identified  in 
the  proposed  guideline.  A  commenter 
noted  that  the  current  version  of  MIL-L- 
21260  excludes  re-refined  oils.  EPA 
contacted  the  Department  of  Defense's  ':. 
Port  B^lvbir  R  &p  Center  regarding  this 
specifi'catidnand  waainforined  that*  ' 
new  version  <tf  the  sp^fication,  MIL-L-. 
212600.  has  been  completed  and  does 
allow  reniifin^d  ofla;  ;•    . ;  '^  *  ?  '^i " 

Some  Federal  agend(is,iState  arid       ' 
local  agencies,  and  private  purchasers 
use  commerdal  specifications  when 
procuring  engine  lubricating  oils.  For 
example,  the.  operator's  manual 
accompanying  a  new  vehicle  identifies 
the  American  Petroleum  Institute  (API) 
engine  service  categories  for  the  engine 
oil  that  ohould  be  used  in  that  vehicle. 
The  caGegories  are  based  oo  the 
lubrication  requirements  of  the  vehicle 
engine  as  well  as  engine  manufacturers' 
warranties.  They  also  correspond  to  the 
Mil  Specs  for  admtnistrative  and  tactical 
vehidet.      ";      f-^  :   .  -   ~ 

The  prpposecl  guiiderihe  d^d  not  ' 
identify  conunerdal  spedjUcations.  In 
respoaae  jo.  commeiits,  EPa  has  added  ' 
the  API  ser\Qce  (q^tagones  to  the  list  of 
recomniended  specifications  in  §  252.11 
of  the  j^id^ikl.  Table  1  shoWs  the  API 
engine  service  categories  And  the  related 
Mil  Specsl  Note  that  if  an  oil  meeU  the . 
Mil  Spi^c,  it  will  meet  the  corresponding 
API  category.  .  ,  /  >■ 

Table  l 


API  enoine  89fyjc«LC«teeo(y 


Related 

military 

spaoWca-' 


r*-^-;* 


SF— 1960  Gasoltne  Engine  Warranty    MIL-|.- 
Maintenancc  Service.  4«tS2iB 

CC— Oieael  Engine  Service MIU-L- 

4«1S2B 


'^-      — 
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EPA  recJG  nunends  that  procuring 
agencies  u(  e  the  specifications 
identified  in  }  252.11  when  procuring 
lubricating  oils  containing  re-refined  oil. 
Copies  of  ^e  Mil  Specs  can  be  (Stained 
fit)ni:        !    . 
Conunand|)%  Officer,  Naval 

Publicatibns  and  Forms  Center.  5801 

Tabor  Avenue,  Philadelphia, 

Pennsylvania  19120. 

Informa^n  about  the  API  engine   ' 
service  classification  system  can  be 
obtained  frbm:  American  Petroleum 
Institute.  .1020  L  Street  NW.. 
Washingttii  DC  20005. 

f.  Affimtc^^ve  Procurement  Program 

RCRA  section  e0O2(i)  requires 
procuring  w«icies  to  adopt  an 
affiimativs  ^procurement  program  to 
ensure  thaiti  lubricating  oils  containing 
re-refined  joil  are  purchased  to  the 
maximum  laxtent  practicable.  The 
program  niist  contain  four  elements:  (1) 
A  recovered  materials  preference 
program:  (2)  a  promotion  program;  (3) 
procedure||for  estimation,  certification, 
and  verification:  and  (4)  procedures  for 
annual  reiM^  and  monitoring  of  the 
program's  effectiveness.  The  following 
ilainEPA's    ■..■ 
ttions  for  each  element  of 
ive  procurement  program. 
I  must  be  established  within 
the  date  of  publication  of 
,  pe  as  a  final  rule.   . 
1.  Reco^^red  Materials  Preference 
Program.  IjJtader  section  6002(i)(3), 

icies  have  three  options 
iting  the  preference 
ley  can  employ  a  case-by- 
M^,  adopt  minimum  content 
Or  choose  an  approach  that  is 
^  equivalent  to  the  preceding 
approached  EPA  has  concluded  that  in 
the  case  oi  lubricating  oils,  the  minimum 
content  st^^idards  approach  is  the 
preferred  approach  for  meeting  the 
statutory  Requirement  to  procure 
products  cftitaining  the  highest 
percentage  tof  recovered  materials 
practicabltl  Of  course,  under  the  statute, 
EPA  retains  the  option  to  revise  the 
guideline  ^ad  to  diange  its 
recommendation  depending  on 
experience  Kvith  this  guideline  and 
informatioi^  available  at  that  time. 
EPA  not !  s  that  this  approach  is  a 
recommen :  ation  for  implementing  the 


procuring 
for  imple 
program, 
case  appi 
Stan 
substanti 


preference  program  requirement  of 
section  0002(1).  EPA  believes  diat  if  a 
procuring  agency  follows  EPA's 
recommendations,  it  will  meet  the  . 
requirements  of  RCRA.  Procuring 
agencies  may  employ  the  other 
approaches  identified  in  section  60Q2(i), 
however,  as  long  as  they  develop  some 
affinnatiye  program  as  required  by  the 
statute.  Procuring  agencies  that  adopt 
other  approaches  must  ensure  that  such 
preference  programs  adiieve  the 
procurement  of  lubricating  oils 
containing  "the  maximum  percentage  of 
recovered  materials  pracdcable." 

EPA  considered  other  procurement 
approaches,  such  as  set-asides,  price 
preferences,  and  closed  loop 
agreements.  As  discussed  in  sections 
IVJ.Ld.  and  VA..  r^pectively,  EPA  is 
constrained  from  retxnnmending  set- 
asides  and  price  preferences.  Closed 
loop  agreements  do  not  have  national 
applicability.  Procuring  agencies  can 
consider  any  or  all  of  these  approadies 
if  they  belieye  that  there  are  no  legal  or 
geographic  constraints  on  using  them. 

In  the  final  guideline  issued  today. 
EPA  recommends  a  minimum  re-refined 
oil  content  standard  of  25  percent  The 
following  sections  provide  a  detailed 
discussion  of  the  basis  for  the  minimum 
content  standard,  including  legal  and 
technical  considerations. 

a.  Background  A»  discussed  in  the 
'Technically  Proven  Uses"  section  of 
this  preamble,  the  re-refining  industry 
has  de«4ined  during  the  last  twenty 
years  due  to  technical,  regulatory,  and 
eoonoBiic  factors.  The  tedmical  and 
regulatory  hurdles  essentially  have  been 
overctHne.  New  re-refinIng  teichnologies 
capable  of  removing  the  complex    ' 
additives  and  contaminants  in  used  oil 
have  been  develc^>ed  and  are  in  use 
commercially:  prejudicial  regulatory 
requirements  providing  for  labeling  of 
re-refined  oil  as  "made  froin  previously 
used  oil"  have  been  eliminated;  and  a  0 
cents  per  gallon  Federal  excise  tax  no 
longer  applies  to  re-refined  oil 
However,  the  economic  hurdles  remain. 
EPA  believes  that  the  procurement 
guideline  will  assist  the  industry  to 
overcome  some  of  the  economic  hurdles 
without  providing  subsidies  as 
previously  discussed. 

b.  Legal  considerations.  RCRA  section 
e002(i)(l)  requires  that  affirmative 
procurement  programs  be  "consistent 
with  appUcable  Federal  procurement 
law."  EPA  was  concerned  that  minimum 
content  standards  might  violate  the 
Competition  in  Contracting  Act  of  1984 
(CICA)  (10  U.S.C.  Chapter  137)  and  ihe 
Federal  Acquisition  Regulation  (FAR) 
(48CFR<;h.  1).  Both  provide  that 
specifications  restricting  what  can  be 
offered  by  bidders  are  legally 


permissible  only  to  the  extent  that  they 
reflect  the  Government's  minimum 
needs  or  are  authorized  by  law.  (CICA 
S  2711(aKl).  48  CPR  10i)02(a)(3)(ii).)  EPA 
has  concluded  that  RCRA  section  6002 
provides  the  necessary  authorization. 
Section  6p02(i)(3)(B)  expressly  permito 
agencies  to  establish  specifications 
which  restrict  bids  to  those  which  meet 
a  minimum  content  standard.  Therefore, 
minimum  content  standards  are  not  in 
violation  of  general  Federal  procurement 
law. 

CICA  requires  agencies  to  use  full  and 
open  competitive  procedures  when 
procuring  property  and  services.  The 
term  "full  and  open  copipetition"  means 
that  all  responsible  sources  must  be 
permitted  to  submit  a  bid.  In  the  case  of 
a  procurement  against  a  restrictive 
specification,  such  as  a  minimum 
content  standard,  "full  and  open 
competition"  means  that  all  responsible 
sources  who  can  meet  the  specification 
can  bid.  The  preference  program 
recommendation  in  the  final  guideline  is 
consistent  writh  this  requirement,  since 
any  yendorjof  oil  can  submit  a  bid  as 
long  as  the  product  offered  contains  the 
minimum  re-refined  oil  content 

c.  The  minimum  content 
recommendation.  The  current  capacity 
of  existing  re-refineries  exceeds 
government  lubricating  oil  needs.  Thus, 
in  theory,  procuring  agencies  could 
purchase  100  percent  of  their  annual 
needs  from  re-refiners.  In  actuality, 
there  are  many  factors  that  will  affect 
the  price  and  availability  of  re-refined 
oils.  These  include  the  costs  of  obtaining 
used  oil  to  use  as  feedstock,  the 
availability  Ota  ccmstant  feedstock  for 
the  re-refining  process,  costs  associated 
with  transporting  the  oils  to 
geographically  distant  users,  costs 
associated  with  qualifying  the  re-refined 
oil.  and  requirements  that  might  arise  in 
the  futtu«  (such  as  costs  of  complying 
with  EPA's  proposed  regulations  for 
used  oil).  EPA  found  relatively  little  data 
with  which  to  quantify  these  factors.  In 
fact  a  1983  DOD  stutfy  concluded  that 
local  factors,  which  could  not  be 
generalized,  would  be  determinative.'* 

The  Federal  government  alone 
annually  purchases  over7  million 
gallons  of  vehicular  lubricating  oils, 
800,000  gallons  of  gear  oil,  and  700.000 
gallons  of  hydraulic  fluid.  A  minimum 
content  standard  as  low  as  5  percent  re- 
refined  oils  would  result  in  purchases  of 
425,000  gallons  annually.  Thus,  EPA 
believes  that  minimum  content  ' 


*  Construction  Engineering  Research  Laboratory 
U.S.  Army  Corps  of  Engineers.  Feasibility  of 
Deportment  of  Defense  Uied  Lubricating  Oil  Ref- 
refining,  Decemljer  1983. 
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standards  should  provide  an  incentive 
to  the  re-refining  industry  to  qualify  and 
bid  their  product. 

RCRA  provides  four  criteria  for 
establishing  a  minimuni  content 
standard.  Section  e002(i)(3MB)  provides 
that  the  minimum  content  required  by  a 
specification  must  be  the  maximum 
available  without  jeopardizing  the 
intended  end  use  of  the  item  or  violating 
the  limitations  of  section  e002(c)(l)  (A)- 
(C).  Thus,  the  four  criteria  are  (1)  the 
intended  end  use  of  the  item,  (2] 
availability,  (3]  technical  performance, 
and  (4)  price. 

The  first  criterion  will  be  satisfied  by 
any  re-refined  oil  content  level. 
Lubricating  oils  are  commercially 
available  containing  either  100  percent 
re-refined  oils  or  blends  of  virgin  and  re- 
refined  oils.  In  addition,  DOD  has 
determined  that  re-refined  oils  will  not 
jeopardize  the  intended  end  use  of 
lubricating  oils  in  tactical  and 
administrative  vehicles,  as  hydraulic 
fluids,  and  as  general  purpose  gear  oils; 
die  specifications  for  Utese  items  eitiier 
specHteaOy  allow  the  use  of  re-refined 
oils  or  do  not  prohibit  ^L  Similariy,  the 
third  criterion  will  be  satisfied  by  any 
content  level  because  tiie  performance 
testing  required  to  qualify  oils  as 
meeting  API  performance  categories  and 
for  the  QPL  assores  that  the  oils  will 
meet  the  specifications.  Thus,  the 
availability  and  price  criteria  will  be  the 
key  determinants  of  tiie  minimum 
content  standard 

EPA  proposed  two  alternative 
approaches  to  setting  a  minimum 
content  staadard.  Under  the  first 
alternative.  EPA  would  recmmnend  that 
procuring  agiBncies  use  minimum  content 
standards  bat  leave  it  up  to  procuring 
agencies  to  set  a  level  that  both  satisfies 
the  statutory  criteria  and  meets  their 
needs.  Under  the  second  alternative, 
EPA  would  recommend  that  procuring 
agencies  set  a  minimum  re-refined  oil 
content  standard  of  at  least  25  percent 

(1)  Alternative  appmachea.  With  one 
exception,  all  commenters  that 
expressed  a  preference  stated  that  EPA 
should  reconomend  the  minimum  te- 
refined  oil  content  in  lubricating  oils. 
The  commenters  stated  tliat  under  the 
first  alternative,  too  lax  a  standard 
would  be  established,  procuring 
agencies  would  ignore  affirmative 
procurement,  and  an  inconsistent  set  of 
standards  would  be  developed.  The 
State  of  New  Jersey  noted  that  when 
procuring  agencies  were  permitted  to  set 
their  own  minimum  recovered  materials 
content  standards  for  paper,  the 
agencies  chose  paper  with  virgin  content 
rather  than  recovered  content.  New 
Jersey  predicted  the  same  result  for 
lubricating  oils. 


The  one  commenter  preferring  the  first 
alternative  stated  that  individual 
activities  should  be  permitted  flexibilify 
to  decide  the  minimum  content  in 
response  to  this  onamMit  EfA 
reiterates  that  minimum  content 
standards  in  EPA  procurement 
guidelines  are  recomaendations  lot 
implementing  the  statutory  requirement 
to  procure  designated  items  containing  . 
the  highest  percentage  of  recovered 
materials  practicable.  Procuring 
agencies  can  set  their  own  mkiimum 
content  standards,  but  they  must  ensure 
that  such  standards  are  the  maximum 
practicable,  as  required  by  RC31A 
section  11002. 

(2)  Twenty-five  percent  standard.  The 
second  alternative  to  establishing 
minimum  content  standards  set  out  in 
the  proposed  guideline  recommended 
that  procuring  agencies  set  their 
minimum  omtent  standard  at  the 
highest  level  of  re-refined  oil  that  they 
determine  meets  the  statutory  criteria 
(i.e..  performance,  avaUabilify.  and 
pricej  but  at  least  at  25  percent  Under 
this  approach,  if  a  procuring  agency 
detomines  that  lubricating  oils 
containing  more  than  25  percent  re- 
refined  oi(  is  available  at  a  reasonable 
price  and  with  satisfactory  competition, 
then  the  agency  should  establish  a 
higher  minimum  content  standard. 
Otherwise,  the  agency  should  use  25 
percent 

In  the  proposed  giddeline,  EPA  stated 
that  there  are  several  advantages  to  the 
25  percent  minimum  content  level.  First 
a  25  percent  level  can  be  achieved  with 
existing  re-refiidng  capacity.  Second, 
Mending  of  re-refined  oil  and  virghi  oil 
is  a  common  industry  practice,  and 
blends  containing  25  percent  re-refined 
oil  are  common.  Tliird,  blends  of  virgin 
and  ra-refined  oil  can  be  sold  to 
procuring  agencies  by  re-refiners, 
compounders  (i.e.,  blenders),  or  virgin 
oil  vendors.  This  larger  number  of 
vendors  should  be  able  to  supply  the 
procuring  agencies'  needs  at  a 
reasonable  price.  In  addition,  vendors  of 
virgin  oil  currently  on  the  Qualified 
Products  List  may  be  willing  to  continue 
supplying  oil  since  tite  blends  will  still 
be  75  percent  viighi  oil.  Two  of  these 
vendors  submitted  comments  to  EPA 
specifically  endorsing  the  proposed  25 
percent  minimum  content  standard,  and 
no  commenters  that  identified 
themselves  as  vendors  to  the  Federal 
government  opposed  use  of  the 
minimum  content  standard.  Fourth, 
although  these  oils  must  be  requalified 
due  to  the  addition  of  re-refined  oils, 
industry  spokespeople  have  suggested 
that  the  re-refiners  and/or  the  additive 
manufacturers  may  be  willhig  to  bear 
some  or  all  of  the  cost  of  requaUfication, 


Finally,  EPA  recognizes  drat  it  is 
important  to  the  Department  of  Defense, 
for  national  security  reasons,  that  there 
be  a  large  number  of  vendors  on  the 
Qualified  Products  List.  Thus,  a  level 
that  both  encourages  existing  vendors  to 
stay  in  the  government  maiket  and  new 
vendors  to  enter  the  market  is 
necessary. 

EPA  requested  and  received 
comments  on  the  proposed  25  percent 
mininuun  content  standard.  No 
commenters  suggested  a  standard  lower 
than  25  percent  Several  conunenters 
suggested  a  higher  standard  (35  or  50 
percent)  but  for  the  reasons  discussed 
below,  EPA  has  decided  to  recommend 
a  25  percent  standardin  the  final 
guideline. 

First  the  commenters  did  not  provide 
EPA  with  any  information 
demonstrating  that  a  higher  standard  is 
the  highest  level  practicable.  As  EPA 
explained  in  the  proposed  guideline,  re- 
refiners  might  not  be  able  to  supply 
procuring  agencies'  needs  nationwide  if 
the  standard  were  higher  than  25 
percent  due  to  availabilify  and  price 
constraints,  52  FR  38845  (October  Ift 
1987).  EPA  still  believea  this  to  be  true. 
Certainly,  if  lubricating  oils  containing  a 
higher  percentage  of  re-refined  oil  are 
available  at  a  reasonable  price  in  a 
particular  geographic  area,  they  can  be 
offered  to  and  puidiased  by  procuring   . 
agencies  located  in  that  area. 

Second,  once  a  minimum  content 
standard  level  is  established,  vendors 
must  offer  lubricating  oils  oentaining  at 
least  that  |}ercentage  of  re-refined  oil  in 
order  to  be  responsive  to  the  procuring 
agencies'  invitations  for  bid.  If 
lubricating  oils  containing  the  minimum 
percentage  of  re-refined  oil  are  not 
available,  then  there  will  be  no 
procurement  of  these  oils  at  alL 
Procuring  agencies  cannot  consider  bids 
bom  vendors  offering  less  than  the 
minimum  because  such  bids  are 
nonresponsive. 

Third,  the  re-refining  industry 
supports  the  25  percent  standard  as  the 
maximum  practicable  at  this  time. 
Similariy.  several  vendors  of  oil, 
including  two  vendors  currently 
supplying  the  Federal  government 
endorsed  the  25  percent  standard.  This 
support  bom  the  suppliers  and  vendors 
indicates  that  lubricating  oil  containing 
25  percent  re-refined  oil  will  be 
available  to  procuring  agencies. 

Finally,  as  affirmative  procurement  of 
lubricating  oils  containing  re-refined  oil 
is  implemented,  evidence  of  national 
availabilify  might  show  that  a  higho' 
minimum  content  standard  is  warranted. 
EPA  then  will  consider  revising  the 
guideline. 
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d.  Other,  plated  comments.  One 
commenteHstated  that  the  25  parcent 
standard  alioald  be  measured  against 
total  annual  lubricating  oil  procurements 
rather  than  :applying  it  to  each 
pro<.*iremfli|t.  Under  this  schraie. 
4ndi\  idualj^urdiases  could  range  from  0 
percent  toiOO  percent  re-refined  oil,  as 
long  as  25  ||ercent  of  the  annual 
purchase  ia  re-refined.  This  proposed 
approach  la  not  a  minimum  content 
standard  n  all.  Rather,  it  is  a 
procuremdilt  goaL  EPA  believes  that  this 
approach  Would  be  difficult  to 
implemeni  Lubricating  oils  are 
purchasedjigainst  military  or  industrial 
specificatiais.  both  of  which  require 
performanqs  testing.  Changes  in  the 
lubricating  bil  basestock,  such  as  use  of 
different  mixtures  of  vii^  and  re- 
refined  oil,  requires  new  performance 
testing.  Sia<:e  the  tests  are  costly ,^A 
believes  thit  vendors  will  not  be  willing 
to  constankiy  retest  dieir  product.  Tlie 
incentive  tar  vendors  to  offer  lubricating 
oils  containing  re-refined  oil  may  be 
reduced  unless  a  procuring  agency  uses 
a  set  miniijalum  content  standard. 

Another!  pieans  to  implement  a  25 
percent  goal  is  throu^  set  asides.  E3>A 
believes  th^t  Congress  did  not 
contemplal^  the  adoption  of  set-asides 
to  fiilfill  ^  objectives  of  section  e(X)2. 
As  discussad  in  the  final  paper 
guideline,  fi^  FR  37296-37299  (October  6, 
1987),  8ecti0ti  6902(i)  also  requires  that 
any  affirmydve  procurement  program  be 
consistent  with  applicable  provisions  of 
Federal  procurement  law.  From  time  to 
time,  Congiless  has  established 
preferential  procurement  programs  in 
order  to  attain  socioeconomic  goals. 
Among  tho$e  at«  the  Small  Business, 
Labor  Surplus  Area,  and  Minority 
Business  procurement  programs.  EPA 
considered  applying  either  or  both  of  the 
mechanisms  used  in  those  programs — 
price  preferences  and  set-asides — to  this 
guideline,  jfi  price  preference  allows  the 
procuring  agency  to  pay  a  higher  price,  if 
necessary,  for  a  specified  product  from 
preferred  Vtodors.  A  set-aside  requires 
the  procuriag  agency  to  award  a  certain 
percentage  bf  its  contracts  to  preferred 
vendors  o^  ^  product  regardless  of  price. 
Price  prefe|ijences  and  set-asides  are 
currently  b^ing  used  in  some  state 
programs  fdr  the  procurement  of  paper 
and  paper  products  containing 
recovered  tiiaterials.  As  of  January  1988, 
five  states  land  two  cities  use  price 
preference  programs  in  which  products 
containing!  recovered  materials  may  cost 
fit)m  5  to  10  percent  more  than  virgin 
materials.  tTwo  states  have  set-aside 
■programs,  one  for  paper  and  paper 
products,  the  other  for  all  types  of 
products.  These  states  report  that  they 


successfully  procure  products  containing 
recovered  materials.- 

EPA  has  considered  recommending 
these  programs  at  the  Federal  level. 
.  However,  in  the  case  of  existing  Federal 
preferential  procurement  programs  that 
allow  a  inice  preference  or  set-aside,  the 
Agency  found  that  each  had  been 
established  under  explicit  statutory 
authority  or  a  specific  &cecutive  Order. 
Neither  the  statutory  language  npr  the 
legislative  history  of  section  6002  seems 
to  contemplate  the  adc^tion  of  either 
price  preferences  or  set-asides,  and 
doing  so  would  conflict  with  existing 
Federal  procurement  regulations. 
Therefore,  rather  than  recommending 
price  preferences  or  set-asides.  EPA  is 
recommending  that  procuring  agencies 
use  the  procurement  mechanisms 
provided  in  RCRA  section  60Ge(i)(3). 

A  commenter  stated  that  once  a 
mixing  level  (i.e.,  minimum  content 
standard)  has  been  established,  it 
should  continue  withdiit  constant 
change  due  to  the  expense  associated 
with  requalifying  products.  EPA  believes 
that  this  point  pertahis  to  both  the  price 
and  availability  criteria  for  establishing 
minimum  content  standards.  EPA 
believes  that  this  is  a  legitimate  concern 
and  will  consider  it  in  the  future  when 
deciding  whether  to  recommend  a 
different  minimum  content  standard. 

A  commenter  suggested,  that  die 
preference  program  include  a  preference 
for  United  States-manufactured  re- 
refined  oil  and  United  States-generated 
used  oil  feedstock.  The  commenter 
further  stated  that  products 
manufactured  outside  the  United  States 
must  be  excluded.  These  concerns  are 
addressed  by  the  Buy  America  Act,  41 
U.S.C.  10,  and  implementing  regulations 
in  the  Federal  Acquisition  Reg^ation,  48 
CPR  Part  25,  Subpart  25.1,  which  require 
that  domestic  end  products  be  acquired 
for  public  use  unless  one  of  five 
exceptions  is  satisfied.  RCRA  section 
6002(i)  provides  that  affirmative 
procurement  programs  shall  be 
"consistent  with  applicable  provisions 
of  Federal  procurement  law",  and 
applicable  Federal  procurement  law 
addresses  preferences  for  domestic 
products  through  the  Buy  America  Act 
Thus,  it  is  not  necessary  specifically  to 
address  such  concerns  in  the 
grocurement  guideline  issued  to^ay. 

Some  Federal  agencies  procure 
lubricating  oil  changes  for  their  vehicles 
at  service  stations  or  other  conmiercial 
establishments.  A  Federal  agency 
suggested  that  the  requirements  of  ' 
section  6002  do  not  apply  to  these  type 
of  transactions.  As  discussed  above 
under  "Applicability,"  section  6002  does 
apply  as  long  as  the  $10,000  threshold  is 


exceeded.  Procuring  agencies  which 
procure  lubricating  oil  changes  at 
service  stations  or  other  commercial 
estabUshments  should  also  use  the 
minimum  content  standards  approach. 
These  agencies  could  issue  dual 
invitations  for  bid— one  specifying 
lubricating  oils  containing  the  minimum 
re-refined  oil  content  staadard  and  one 
specifyhig  simply  lubricating  oils.  The 
agencies  could  then  open  die  bids  from 
vendors  offering  oil  containing  re- 
refined  oil.  If  these  bids  are  satisfactory 
(e.g.,  satisfectory  competition, 
reasonable  price,  reasonable 
availability),  then  the  contract  will  be 
awarded  to  one  or  more  of  these 
bidders,  and  the  bids  from  die  second 
group  oif  bidders  wiH  be  discarded 
unopened  If  the  bids  fivm  the  first 
group  are  not  satisfactory,  then  the  bids 
fit}m  the  sec^d  group  will  also  be 
opened. 

Similarly,  a  commenter  expressed 
concern  that  use  of  minimum  contept 
standards  conflicts  with  current  Federal 
procurement  policy,  which  strongly 
emphasizes  the  need  to  "buy 
commercial"  rather  than  to  create 
unique  Federal  specifications  and 
requirements.  EPA  vvishes  to  emphasize 
to  procuring  agencies  diat  RCRA  section 
6002  and  procurement  guidelines  issued 
pursuant  to  it  preempt  the  "buy 
commeicial"  policy.  The  section  6002(i) 
affirmative  procurement  program  is  a 
mechanism  deliberately  established  by 
Congress  to  alter  the  status  quo  in  order 
to  implement  environmental  policy. 

e.  Limitations  set  by  RCRA.  As 
mentioned  above,  the  minimum  content 
standard  would  be  subject  to  the 
limitations  provided  in  RCRA  section 
6002,  namely,  not  jeopardizing  the 
intended  end  use  of  the  product, 
reasonable  availability,  reasonable 
price,  ability  to  meet  the  specifications, 
and  maintenance  of  competition.  For 
example,  if  a  procuring  agency 
determines  that  it  cannot  obtain  a 
designated  oil  containing  the  minimum 
amount  of  re-refined  oil  or  that  it  cannot 
obtain  the  oil  at  a  reasonable  price,  then 
the  procuring  agency  can  suspend  the 
minimum  content  standard. 

One  objection  to  a  minimum  re- 
refined  oil  content  standard  is  that  the 
virgin  oil  suppliers  will  not  bid  because 
they  will  not  want  to  requalify  their  oils. 
This  is  an  availability  issue.  If  procuring 
agencies  find  that  the  designated^ils 
with  the  specified  minimum  re-refined 
oil  content  are  unavailable,  then  they 
are  not  required  to  solicit  bids  for  that 
specification.  Instead,  they  may  solicit 
bids  for  virgin  oil. 

A  related  objection  is  that  re-refiners 
cannot  supply  procuring  agencies  with 
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all  grades  of  the  dmignated  oAa.  Again, 
this  is  an  availability  iasue.  If 
prospective  bidden  have  not  qualified 
their  oUa  or  bans  not  qualified  them  for 
alt  tfodm  of  tbe  destgnatad  (rile,  then 
procuring  agenciea  an  not  lequiied  to 
solicit  bids  fbrre-fefiiied  oils  lof  those 
grades. 

Similarly,  if  there  wrill  not  be  a 
sattsfactocy  level  of  competitioa.* 
procuriag  ageades  are  not  required  to 
solicit  bids  for  the  raininmm  content 
spedficatlaa. 

f.  Procurement  fffocodures.  Confess 
provided  in  section  6002(d)  of  RCRA 
that  procttfing  agencies  most  revise  their 
specifications  lor  procorement  items 
desigBBted  by  EPA  to  assure  that  such 
spedficationa  require  the  use  of 
recoveted  OEMteriab  to  themaximum 
extent  posrible.  As  used  in  this 
provisitm.  the  term  "spedfitations" 
should  not  be  viewed  in  the  narrow 
technical  sense  of  an  item  specification. 
Congress  intended  to  refer  to  all 
procurement  practioef  related  to 
specifying  what  a  procuring  agency 
intendi  to  purchase.  As  a  result, 
procuring  agencies  must  review  aU    . 
aspects  of  their  procuranent  practices 
for  iubricatiog  oils  and  eliminate  any 
practice  that  discriminates  against  re- 
refined  oik.  Por  example,  if  a  procurfaig 
agency  invites  bids  to  wpply  a  broad 
range  of  tubricating  oils  on  an  "alt  or 
none"  basis,  wfaila  vendors  of  ' 
lubriBaling  oils  odataining  re-refined  oil 
are  quaUfied  to  supply  some  but  not  all 
of  tl^se  itmns,  then  these  vendors  will 
not  be  able  to  bid  on  the  contract  Other 
examples  of  potentially  discriminatory 
procurement  practices  are  excessively 
long  contract  terms,  excessively  large 
contract  quantities,  and  excessively 
broad  geographic  or  market  coverage. 

g.  CoMe-oy-aue  approach.  In  the 
preamble  to  the  proposed  guideline.  EPA 
explained  that  it  considered  the  case-by- 
case  approach  for  procurement  of 
lubricating  oils  containing  re-refined  oil 
but  was  not  recommending  it  EPA 
oondttded.  based  on  the  experience  of 
the  Department  of  Defense  procurement 
procedures  for  procuring  lubricating  oils, 
that  the  case-by-case  approach  would 


*  Tbe  Federal  Acquisition  Regulation  require* 
Mbmisaion  H  certified  coat  or  price  data  before 
awarding  a  negotiated  contract  (one  awarded 
without  using  sealed  bidding  procedures)  or 
modifying  eertain  conlraGi*.  anless  the  contracting 
ofTicer  dMemiaea  tkat  Ike  prices  art  baaed  on 
"atieqaf  piice  coa^tetition.  48  CFR  l5.80«-4(b) 
state*  that  price  competition  exists  if  offers  are 
solicited  two  or  more  responsible  offerors  that  can 
satisfy  the  Goveniineni's  reqairements  submit  price 
offers  responsive  to  the  solicitation's  expressed 
requirements:  and  these  offerors  compete 
independently  for  a  contract  to  be  awarded  to  the 
responsible  offeror  submitting  the  lowest  evaluated 
price. 


not  result  teprocursment  of  re-r^ned 
oil  to  the  maximum  extent  practicabie. 
52  FR38Mt  (October  to.  1«7).  As  part 
of  that  discyssten.  ERA  described  the 
mediaidcs  of  the  oase-by-case 
approadi.  Several  comnienten 
disagreed  with  this  description  of  the 
'  mechanics  of  the  ease-by-case  approach 
and  stated  that  if  EPA  were  to 
recommend  use  of  this  approach  in  the 
final  hibricatlng  oils  guideline,  the 
description  dt^  apixoach  should  be 
revised.  (These  commenters  did  not 
suggest  Uiat  EPA  recommend  ^  case- 
by-case  approach.)  As  noted.  EPA  has 
decided  not  to  recooiraend  use  of  die 
case-by-case  approadi  hi  tfie  final 
guideline  issued  today. 

h.  Substantiattf-e^aivalent 
dltemaUve.  As  tfoted  above.  EPA 
considered  closed  loop  and  quasi-closed 
loop  contracts  for  procurement  of 
lubricating  oil  containing  re-refined  oil. 
EPA  dedded  not  to  recommend  tfiem 
because  th^  do  not  have  national 
applicability.  These  types  of  contractual 
arrangements  might  be  a  feasible  means 
of  procuring  lubricating  oil  containing 
re-refined  ^.  however,  for  procuring 
agencies  purchasing  lubricating  oil  for 
smaller  geograi^c  areas. 

2.  Promotion  Program.  The  second 
requiraaent  of  the  affirmative 
procurement  program  is  a  promotional 
effort  by  procuri^  agendes.  The 
proposed  guideline  recommended 
several  methods  for  procuring  agencies- 
to  use  for  disseminating  information 
about  their  preference  programs,  such  as 
placing  statements  in  invitations  to  bid. 
discussing  the  program  at  bidders' 
conferences,  and  infoimiag  industry 
trade  assodations  about  the  program. 
These  methods  are  recommended  in  the 
final  guideline.  In  addition.  EPA  has 
added  a  recommendation  to  issue  a 
press  release  describing  the  preference 
program  to  recycling  inudustry  journals. 

3.  Estimates,  Certification,  and 
Verification.  The  third  requirement  of 
the  affirmative  procurement  program  set 
forth  in  section  6002(i)  concerns 
estimates,  certification,  and  verification 
of  recovered  material  content  in 
procurements.  Estimates  and 
certifications  of  content  in  an  item  are 
most  easily  expressed  as  a  percentage 
of  total  content  and  can  range  from  0 
percent  to  100  percent  depending  on  the 
amount  ol  re-refined  oil  in  the  blend. 
Many  questions  have  been  raised  about 
these  requirements,  such  as  when  the 
information  should  be  provided,  who  is 
to  provide  it  how  it  is  to  be  obtained, 
and  how  it  is  to  be  verified.  To  darify 
this  subject  it  is  necessary  to  review  the 
requirements  of  the  statute. 


a.  Eetimatiom.  RCRA  sactioBS 
6002(e)(3MB>aiid  8t(M(i|UMG)  nquisc 
thataftaf  thi  tftmUmt  ittt  rfa. 
gudeliiMi  cootracttng  «ttoers  must 
require  vendors  who  supply  Federal 
procuring  atenciaa  with  products 
ooveiiM  bjr  thegiddeUQe  to  provide  an 
estimde  <tf  the  total  paseentage  of 
recovered  matsriali  contained  in  the 
items.  EPA  baMsnes  that  this 
requirement  is  fiMTtha  fsrpose  of 
gathering  statistical  iafugiuation  am 
price,  quantityk  avaHrfiJity.  and 
performance  of  psMhwis  asade  from 
recovered  materials.  EPA  fiuther 
believes  that  diis  requiiemeBt  applies 
regardless  of  whether  the  procurement 
solidtation  spcdfies  that  recovered 
materials  can  or  must  be  used. 
Estimates  may  differ  bcm  the 
percentages  <rf  minim—  recovered 
content  ^ledfied  in  certifications.  The 
estimates  «viU  provida  current  data  for 
the  procuring  agency'a  annual  review  of 
its  procurement  program^  EPA  is 
recommending  that  prootfing  agendes 
retain  these  diata  for  three  yean  by  type 
of  product  quantity  parchaaed.  aad 
price  paid. 

b.  Cert^^Kotioa.  The  use  of 
certified  tioaa  is  onuimnn  in  government 
prodiremeat  A  caryficatioD  is  written 
assurance  that  goods  or  aervioes 
delivered  will  falfitt  the  ciaiMrsctual 
requirements.  Failure  to  SKOt  conations 
which  have  been  certified  can  result  in 
penaltiss  to  a  vendor.  RCRA  section 
ep02(cN3UA)  requires  that  after  tbe 
effective  date  of  tWs  guMaliaot  vsndera 
must  "certify  that  the  percentage  of 
recovered  BMterials  to  be  used  in  the 
performaace  of  the  contract  will  be  at 
least  the  amount  required  by  applicable 
spedficationa  or  other  contractual 
requirements".  RCRA  section 
e002(i)(2)(C)  requires  "certification  of 
minimum  recovered  materials  content 
actually  utilized  *  *  * '. 

Together,  these  sedioaa  could  be 
interpreted  to  mean  that  multiple 
certifications  «vill  be  required:  One 
vriien  bids  are  offered,  and  another  with 
each  shipment  This  issue  was 
addressed  in  EPA's  guideline  for  paper 
and  paper  products  iaMisd  October  6. 
1067  (52  FR  37300).  EPA  conduded  that 
one  certification  would  fnlfill  both 
statutory  requirements.  In  the  proposed 
lubricating  (Ala  guideline,  however,  EPA 
stated  that  two  certifleatioua  ware 
required.  In  response  to  comments 
recommendiag  us«  of  a  single 
certification  and  to  be  consistent  with 
the  paper  guideliiia,  EPA  is 
recommending  ia  tlw  final  giddehae 
issued  today  th^t  procuring  agendes 
meet  the  certification  requirement  in 
RCRA  sections  e002(c)(3)(A)  and 


I  bf  ■rings  tingle 
BPAfBooauBcads  tfiat 

raqolra  cartifioattoat 
of  a  responsive  bid  when 


6002(iK2)( 

certificatic 

procaringa 

asaoMMil 

bid8U«< 

Note  that  jlfaeie  is  no  requirement  to 
certify  Hm  Mptaal  raoovereid  content  but 
rather  dMt  M  racoweiiad  content 
acteaily  us  v/i  nwets  the  oontiact 
minimum  '  f^fhen  minimum  content 
standards  m  used.  Ae  contract 
minimum  iljihe  standard  apedfied  in  the 
rinvitetionfDrbid. 
,  EPA  recommends  that 

inquire  certification 
I  of  aowoosive  bid  when 
,  rsga^iM*  of  whedier 
,  minimum  content 
r  a  substantially  equivalent 
ijuaed.  Also,  ta  previously 
1  vendor  must 
I  recovered  content  in 
I  that  are  supi^ied.  The 
iy  or  may  not  be  (fifFeroit 
than  the  ni|l(dmum  percentage  that  is 
certified.  : 

EPA  undtrstands  Aat  for  both 
estlmationiand  certificaUbn.  the  vendor 
mi^  not  Mve  direct  knowledge  Of 
recovered  materials  oontentparticularly 
if  the  ventibr  is  not  die  manufacturer  or 
the  blende^  Only  the  manufacturer  or 
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I  actual) 
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blender 
will  have 
there  is 
section 
to  require 


produces  the  lubricating  oil 
it  infonnation.  However. 

authority  in  RCRA    . 
for  die  Federal  government 
infonnation  from  anyone 
but  the  vei)d(H>.  Therefore,  the  vendcn* 
must  make  its  own  afrangements  for 
obtaining  ^s  information  from  the 
manufacMOer. 

c.  Verimiiion.  Iht>curing  agencies 
also  are  itnuired  to  establish  reasonable 
procedureejto  verify  the  estimates  and 
cerHflcamn  (RCRA  section 
6002(iM2MvD)<  While  it  is  not  possilble  to 
verify  re-feBned  <ril  content  by  diemical 
analysis,  n''i»  possible  to  verify  content 
by  reviewing  mixing  records  dftiie 
manufacti^^  or  Mender.  Note  that  the 
procuring  liteency  anist  use  some 
authority  jwier  tfian  RGRA  to  inspect 
these  reccjnis  or  must  require  vendors  to 
have  an  agreement  with  the 
manufactttfer  to  supply  such  infonnation 
or  access  ltj>  die  procuring  agency. 
Accordingw,  EPA  recommended  in  die 
proposed  ouideline  that  procuring 
agencies  sinply  modify  their  existing 
quality  atnirance  procedures,  as 
developed  under  Part  48  of  die  Federal 
AcquisitiM  Regulation,  to  include 
verificatiM  of  estimates. 

During  development  of  the  proposed 
guideline.|CPA  received  informadon 
from  die  Hlbdonal  Bureau  of  Standards 
and  OGCri  Fort  Belvoir  RAD  Center 
(which  develops  lubricadng  oil  Mil 
Specs)  regtrding  procedures  for 


yerifyii^  the  qnaUly  of  htbricadqg  oils 
containing  lis  rafia^d  nIL  One 
commentac  the  psaourematit  aim  of  a 
lafye  Fedwal  asanqr.  quMrttonadthe 
avBiiafeilify  of  vaiificattett  procedwes. 
EPA  suggests  Aat  tU*  eoamenter  and 
anyone  else  inteiwted  In  a  more 
detailed  descriplion  of  varifiontioB 
praoedures.  consult  the  loUowing 
sources: 

•  Hie  Mil  Specs  identifiad  in  i2S2.ia 

•  "Measmwmonts  and  Staadnrds  fiir 
Recycled  OO-fV.  PnMaadiB«B  of  a 
Coniwanoe  Held  at  NB8  acytembor  M- 
16,  lOa^"  NB6  S^-9H.  f£itioaal  Bureau 
of  Standards.  Wadbin^on.  DC,  |uly 
198i.or 

•  U.S.  Am^  Belvoir  Research  and 
Devek^ment  Canter.  Attn:  8TRBB-VF. 
FL  Belvoir.  V A  2a06»-6aoa  (703)  «4- 
3578. 

The  Mil  Specs  and  die  MBS 
pubMcnlion  are  in  dw  nublie  docket  for 
this  guideline.  TIm  adoiess  for  t^itaining 
die  MU  S^ecs  is  prawided  in  {  SSZJO. 
ThefdBS  piibUoadon  can  be  obtained 
.  fi>om  National  Tadnical  Infonnation 
Service.  S2SS  Port  Royal  Road. 
SpringfiekL  VA.  (703)  4a7-«6S0.  Hie 
document  mimber  ia  PB  M23Se62. 

4.  Annual  BeviewoBdMoaitoring. 
The  fourth  requirement  «fdM 
a^irmadve  procunement  program  is  an 
annu«l  review  and  numitoringnf  the 
eOiecdveness  of  die  program.  In  the 
proposed  guideline,  EPA  reconunendad 
that  the  review  include  an  esdmate  of 
die  quantify  of  lubricating  oils 
containing  re-refined  oils  purchased 
during  the  year,  an  assefsment  of  the 
effectiveness  of  the  agency  promotion 
program,  and  «i  assessment  of  any 
remaining  bmriers  to  procurement  of  rer 
refined  oils.  In  assessing  barriers  to 
{MTocerement.  procuring  agencies  should 
determine  whether  they  are  internal  or 
external  faitemal  barriers,  such  as 
resistance  to  use  of  lubricating  oils 
containing  re-reHned  oil  by  agency 
personnel,  without  cause,  can  be 
corrected  by  the  procuring  agencies. 
External  barriers,  such  as  unavailability 
of  lubricating  oils  conteining  re-refined 
oti,  may  wdfbe  beyond  the  agencies' 
control  Hiese  recommendations  are 
unchanged  in  the  final  guideline. 

EPA  received  diree  categories  of 
comments  on  the  annual  review  and 
monitoring  portion  of  the  guideline. 
Tljese  categories  are  recwdkeeping, 
excusfaig  procuring  agencies  fitmi 
coniiliance  with  £e  requirement,  and 
annual  reviews  by  EPA. 

a.  Recordkeeping.  In  the  proposed 
amendments  to  the  paper  and  paper 
products  procurement  guideline,  Q>A 
recommended  that  procuring  agencies 
compile  statistical  records  of  paper  and 
paper  products  procurements.  EPA 


identified  ab(  catfltocto  of  data, 
recommended  that  a  auaunaiy  of  dw 
date  be  iadiided  in  dm  praouiing 
agency^  aamial  review,  mid 
rocoimwmdnd  that  pwcnring  agencies    ■ 
send  n  capart  iiinisring  the  fauiings 
made  i^riiV^  aamnal  nview  to  the 
Office  of  Pedsni  AsDoorament  Pottcy 
(OFVP)  far  imAvian  in  OFPPa  biennial 
report  to  Congress.  Gonmeaters  on  die 
proposed  fcdwiinlii^  nib  gnldeiine 
reommMnded  tint  EPA  ladnde  die 
retwdkeeplng  pravblans  in  dm  final 
lubricadi^  oila  gaideilBa  EPA  agrees 
vrithtMa  reooHMMndalion.  widi  one 
exception. 

OFPP  hat  Inf orined  EPA  that  it  does 
not  have  die  tecfaidcal  expertise  to 
review  die  data.  For  dds  reason,  EPA  is 
no  loogM*  recommending  that  procuring 
agencies  fend  a  report  ottscussing  their 
findings  to  OFPP.  EPA  ooBtinues  to 
believe  diat  dusiafonaadon  will  be 
usefiil  fo  the  public,  Imwever.  EPA  notes 
diat  diisgindeUne  will  appfy  to  stete 
and  local  procutteg  ageiicies  and 
contra^ors.  hs  explained  under 
"ApplJcabiUfy" InEormadon  drawn  from 
the  experience  of  Fedend  procuring 
agenctes  dxiut  purdwses  of  luMcating 
oils  containing  re-iefinod  oH  would 
dierefore  be  usefiil  to  diese  persons. 
Accordingfy,  EPA  encourages  Federal 
procutiqg  agencies  to  make  their  reports 
availaUe  to  the  public. 

B^A^asconchidad  that  one  purpose 
of  die  esdoMtion  lequiBement  in  RCRA 
section  6002  is  to  provide  infonnati<Ni  to 
procuring  agMides  that  can  be  used  in 
future  preourements.  For  example,  if 
vendors  ooii^entfy  estimate  that  dieir 
lubricadng  nda  contain  a  higher 
percentage  of  re-refined  oil  than  the 
mininuon  content  standard,  the 
procuring  agency  should  determine 
whether  it  should  raise  ite  minimum 
content  standard  in  order  to  satisfy  the 
statutory  requirement  of  procuring 
luMcating  c41s  containing  die  highest 
percentage  of  re-refined  oil  practicable. 
EPA  betieves  that  unless  a  procuring 
agency  compiles  sach  infonnation.  it 
will  not  be  ^itfilling  ite  statutory 
obligations. 

A  program  for  gathering  statistics 
need  not  be  riaborate  to  be  effective. 
However,  procuring  agencies  should 
monitor  their  procurements  to  compile 
data  on  die  following: 

(a)  The  percentages  of  re-refined  oil 
content  in  the  products  procured  or 
offered: 

(b)  Compwative  price  information  on 
competitive  procurements: 

(cj  A  quantity  of  each  type  of 
lubricating  oil  procured  over  a  fiscal 
yean 
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(d)  The  availability  of  lubricating  oils 
to  procuring  agencies; 

(e)  Types  of  quality  verification  tests 
conducted,  if  any,  together  with  the 
categories  of  lubricating  oils  containing 
re-refined  oil  that  failed  the  tests,  the 
percentage  of  total  virgin  products  and 
products  containing  re-refined  oil. 
respectively,  that  failed  each  test,  and 
the  nature  of  the  failure: 

(f)  Agency  experience  with  the 
performance  of  the  procured  products. 

Rather  than  keep  records  of  each  test 
perfonned.  procuring  agencies  should 
identify  the  quality  verification  tests 
used  and  maintain  recvds,  by  test,  on 
the  percentage  of  failures  by  virgin  oils 
and  by  lubricating  oils  containing  re- 
refined  oil,  as  well  as  the  nature  of  these 
failures. 

EPA  recommends  that  each  procuring 
agency  prepare  a  report  on  its  annual 
review  and  monitoring  of  the 
effectiveness  of  its  procurement 
program.  As  part  of  the  report  agencies 
using  minimum  content  standards 
should  determine  whether  their 
minimum  content  standard  should  be 
raised,  lowered,  or  remain  constant. 
Agencies  using  the  case-by-case 
approach  or  a  substantially  equivalent 
alternative  should  ensure  that  their 
preference  |Ht)grara  results  in 
procurement  of  lubricating  oils 
containing  re-refined  oil  to  the  maximum 
extent  practicable.  The  b^sis  for  these 
determinations  should  be  a  review  of 
the  data  compiled  on  re-refined  oil 
content,  price,  availability,  and 
performance,  as  well  as  a  comparison  of 
estimates  and  certification  provided  by 
the  vendors.  Agencies  should  also . 
document  specification  revisions  made 
during  the  reporting  period. 

In  the  final  guideline  issued  today, 
EPA  has  added  several  paragraphs  to 
S  252.24  to  incorporate  the 
recordkeeping  recommendations. 
Paragraph  (c)  identifies  the  six 
categories  of  records.  Paragraph  (b)(4) 
recommends  that  the  annual  review 
include  a  summary  of  the  data  compiled 
in  each  category.  Paragraph  (d) 
recommends  that  the  results  of  the 
annual  review  be  made  available  to  the 
public.  - 

A  conunenter  stated  that  the 
recordkeeping  provisions  should  be 
requirements  rather  than 
recommendations.  The  commenter 
argues  that  EPA  has  full  authority  to 
make  the  recordkeeping  provisions 
requirements  and  that  the  statutory 
basis  is  as  firm  as  the  basis  for  stating  in 
§  252.23  (a)  and  (b)  that  contracting 
officers  must  require  vendors  to  submit 
estimates  and  certifications  of  re-refined 
oil  content.  EPA  disagrees.  Section  6002 
clearly  identifies  what  is  required  of 


procuring  agencies,  and  recordkeeping  is 
not  included.  On  the  other  hand, 
contracting  officers 'are  required  to 
obtain  estimates  and  certifications  from 
vendors.  Section  6002  does  not  authorize 
EPA  to  require  anything  of  procuring 
agencies,  let  alone  recordkeeping.  Thus, 
BPA  can  mily  recommend  that  procuring 
agencies  keep  records  on  procurements 
of  items  containing  recovered  materials. 

b.  CempJiance  with  the  annual  review 
and  monitoring  requirement  A 
commenter  recommended  that  the 
guideline  relieve  procurii^  agencies  of 
the  annual  review  and  monitoring 
requirement  if  a  re-refiner  is  not  in  their 
geographic  area.  This  conunenter  should 
note  that  the  annual  review  is  required 
by  statute;  as  such,  neither  EPA  nor  the 
guideline  can  relieve  procuring  agencies 
fix)m  compliance.  Further,  even  if  a 
procuring  agency  does  not  procure 
lubricating  oils  containing  re-refined  oil 
duringlfae  year,  the  agency  must 
conduct  a  review  of  its  affirmative 
procurement  jiregrem.  The  agency  must 
detennine  whether  its  promotion 
program  is  achieving  its  objective, 
whether  {Krocurement  practices  or 
procedures  are  providing  obstacles  to 
procurement  of  lubricating  oils 
containing  re-refined  oil,  and  whether 
oil  was  not  prooued  due  to  lack  of 
competition,  reasonable  price,  or 
reasonable  availability. 

a  Annual  reviews  by  EPA.  A 
commenter  suggested  that  EPA  take  an 
active  role  in  reviewing  procuring 
agency's  affirmative  procurement 
programs,  determining  program 
efiiectiveness,  and  assessing  barriers.  As 
previously  indicated,  EPA  will  from  time 
to  time  review  and  revise  the  guideline 
as  required  by  section  6002.  At  that  time, 
the  Agency  will  be  assessing  the 
effectiveness*  of  affirmative  programs  in 
order  to  decide  how  its  guideline  may 
need  to  be  amended. 

V.  Price,  Competition,  Availability,  and 
Performance 

Section  6002(c)(1)  of  RCRA  provides 
that  a  procuring  agency  may  decide  not 
to  purchase  an  item  designated  by  EPA 
if  it  determines  that  the  item  is  available 
only  at  an  unreasonable  price,  a 
satisfactory  level  of  competition  cannot 
be  maintained,  the  item  is  not 
reasonably  available  within  a 
reasonable  period  of  time,  or  the  item 
fails  to  meet  the  performance  standards. 
EPA  has  considered  the  effect  of  these 
limitations  on  procurement  of 
lubricating  oils  containing  re-refined  oil. 

A.  Price 

Several  factors  will  affect  the  market 
price,  or  bid  price,  of  lubricating  oils 
containing  re-refined  oil,  including  the 


availabiHty  and  cost  of  used  oil 
feedstock,  transportation  costs, 
qualification  costs,  excess  re-refining 
capacity,  and  the  yield  of  oil  from  the  re- 
refining  process.  Since  these  factors  are 
site-specific  and  variable,  EPA  believes 
that  the  best  method  of  determining 
price  is  through  the  marketplace. 

Section  6002  provides  that  a  procuring 
agency  may  not  purchase  a  designated 
item  if  the  price  is  "unreasonable." 'in 
the  proposed  guideline.  EPA 
recommended  that  procuring  agencies 
interpret  this  provision  to  mean  that 
there  is  little  or  no  increase  over  the 
price  of  virgin  oil  (emphasis  addedf. 
Several  comment^  interpreted  this 
statement  to  mean  that  EPA  was 
recommending  payment  of  price 
premiums.  In  addition,  commenters  on 
several  of  the  other  procurement 
guidelines  stated  that  a  "reasonable 
price"  includes  price  preferences.  EPA  is 
clarifying  its  interpretation  of  the 
unreasonable  price  provision  today. 

Each  procuring  agency  may  decide 
whether  or  not  a  "reasonable  price" 
includes  a  price  preference.  As  EPA 
stated  in  the  paper  guideline.  52  PR 
37298-37290  (October  6. 1987).  RCRA 
section  6002  does  hot  provide  explicit 
authority  to  EPA  to  authorize  or 
recommend  payment  of  a  price 
preference  or  to  create  a  set-aside. 
Therefore,  unless  an  agency  has  an 
independent  authorify  to  provide  a  price 
preference  or  to  create  a  set-aside.  EPA 
believes  that  a  price  is  "unreasonable" 
if  it  is  greater  than  the  price  of  a 
competing  product  made  of  virgin 
material. 

However,  it  should  be  borne  in  mind 
that,  when  product  specifications 
require  a  recovered  material  content, 
there  is  no  way  to  guarantee  that  every 
item  procured  under  those  specifications 
was  procured  at  a  price  no  greater  than 
the  price  that  would  have  been  paid  in 
the  absence  of  those  specifications.  On 
the  contrary,  EPA  expects  that  there  will 
be  fluctuations  in  price  in  both 
directions.  Therefore,  EPA  interprets  the 
reasonable  price  provision  of  RCRA 
section  6002(c)(1)(C)  for  those 
specifications  to  mean  that  there  is  no 
projected  or  observed  long-term  or 
average  increase  over  the  price  of 
comparable  virgin  items. 

A  commenter  stated  that  EPA  had 
provided  an  inadequate  analysis  of  the 
issues  that  go  into  determining  what 
constitutes  a  reasonable  price.  EPA 
believes  that  it  has  identified  the  factors 
which  will  influence  the  price  of 
lubricating  oils  containing  re-refined  oil 
and  that  a  more  detailed  analysis  is 
unwarranted.  A  more  detailed  analysis 
that  translates  the  factors  into  specific 
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dollar  amov  qto  wroukl  require  extensive 
modeltng, « Itfdi  would  require 
considerdiliei  tioie  and  fiindfaig.  Any 
dollar  ano4*ta  derived  from  diis 
exefdae  would  be  valid  only  for  a  short 
period  of  tine  and  probably  would  be 
obsote«oby{|he  time  It  was  pubUsbed  in 
the  Fadantltagiater.  More  impoitantfy. 
after  delaifi^  iasuanoe  off  die  guideline 
ilelMsanaljf«ia.EPA 
I  its  reoommendation 
t  tbe  reaaonable  price 
proviaions  |»causc  EPA  is  not 
authorised  to  require  procuring  agencies 
to  expend  Mditiaaal  funds  for 
procuraaudl  of  items  oontoining 
recovered  omterials. 

B.  CompetH 

EPA  reoaUaiends  that  determinations 
of  "satisfactary"  competition  be  made  in 
accordanoa  with  Federal  procurement 
law.  For  exabpie.  48  CFR  Part  14. 
Sealed  BidiPHig.  allows  for  award  of  bids 
even  when  U  small  number  of  bidf  have 
been  reoeiviad:  see  48  CFR  14.407-1.  In 
the  case  of  hegotiated  contzacta,  48  CFR 
15.804^(b)Urovides  that  competition 
exists  if  ofiEn  are  solicited:  two  or  more 
responsible  pCferors  that  can  satisfy  the 
Goveiamenfs  requirements  submit  price 
offers  responsive  to  the  solicitation's 
'  expressed  requirements:  and  these 
offerors  compete  independentiy  for  a 
contract  to  be  awarded  to  (be 
responsible  offeror  submitting  the 
lowest  evaluated  price. 

If  there  i^  Inadequate  competition,  a 
procuring  a^ncy  is  not  required  to 
procitfe  luMcating  oils  containing  re- 
refined  oiL'fherefore.  EPA  considered 
competitionlwhen  establishing  the 
reconunend^  minimum  content 
standard  anp  chose  a  level  at  which 
there  was  f^BSonable  assurance  of 
adequate  cUmpetition.  EPA  knows  of  no 
analytical  iqediod  of  accurately  setting 
minimum  distent  standards  that  are  low 
enough  to  alsure  satisfactory 
competition^  and  yet  high  enou^  to 
maximize  die  use  of  recovered 
materials,  CKcept  through  experience. 
Thus.  Q>A  4nd  procuring  agencies  must 
learn  through  trial  and  error  how  best  to 
ensure  conraetition  while  folfilling  die 
primary  gams  of  this  guideline. 

DOD  cunriently  procures  lubricating 
oils  from  ten  to  twelve  businesses,  at 
least  two  ofwhich  submitted  comments 
suppoitingiihe  proposed  guideline  with  a 
25  percentminimum content  standard. 
EPA  also  neiceived  supportive  comments 
from  five  r^refiners.  If  these  seven 
companlea  klone  submit  bids,  there  will 
be  a  satisfactory  level  of  competition. 

EPA  n^^  that  procurement  practices 
can  have  i^  impact  on  competition.  For 
example,  a  procurement  to  supply  large 
geographic  areas  or  requiring  delivery  to 


geograpliic  centers  located  throughout 
the  United  States  could  result  in 
otiierwise-qaatlfled  vendors  not 
subnritting  bids.  Section  0002  requires 
procuring  agencies  to  review  and  revise 
such  pradicea. 

C.  Avaitability 

In  the  proposed  guideline.  EPA  stated 
that  lubricating  oils  containing  re- 
refined  oil  uroudd  be  available  ^ven  die 
excess  capacity  in  the  re-refining 
industry.  Commenters  submitted 
conflicting  data  regarding  the  quantity 
of  used  oil  available  for  roHwfioing  and 
conflicting  assertions  regatdiag  ttM 
availability  of  lubricating  oib  containing 
re-refined  oil  EPA  oontinnes  to  believe 
that  Wxicating  oib  oontaining  re- 
refined  oil  will  be  reasonably  avadable 
within  a  reasonable  period  of  time  in  the 
long-term,  although  (beio  ooidd  be  short- 
term,  unavailabil^  or  periodic 
fluctuations  in  availability. 

If  lubricating  oils  containing  re-refined 
oil  are  not  available,  then  procuring 
agencies  are  not  required  to  buy  them  at 
that  time.  Proouring  agencies  are 
required  to  continue  to  pramote  dieir 
affirmative  procurement  programs, 
however,  in  order  to  encourage 
availability.  In  addition,  procuring 
agencies  are  required  to  review 
procurement  practices,  such  as  requiring 
delivery  to  geographic  oanters  located 
throughout  the  United  StateSk  .and  revise 
such  practices  if  they  discourage  the 
availability  of  lubricating  oik  oontaining 
re-re6nedoiL 

A  conunenter  suggested  diat  EPA 
provide  a  list  of  potential  vendors  and 
suppliers  of  re-refined  oil  prodncta.  EPA 
has  not  identified  diese  persons  and 
instead  encourages  proairing  agendes 
to  contact  the  Association  of  Petroleum 
Re-refiners.  1915 1  Street  NW..  Suite  500. 
Washington.  DC  2000B.  (202)  639-449a 
for  current  information  on  vendors. 

D.  Peiformanoe 

As  discussed  elsewhere  in  this 
guideline,  the  Federal  government 
purchases  petroleum  products  that-meet 
American  l^tzoleum  Institote 
perfonnance  categories,  ooaimerdal 
specifications,  or  government 
specifications.  A  product  cannot  carry 
an  API  designation  and  is  not  induded 
on  the  Federal  QPL  until  it  sucoessfolly 
meets  all  qualification  tests  identified  in 
the  applicable  spedfication.  For  tiiis 
reason,  once  a  lubricating  oil  containing 
re-refined  oil  carries  an  API  designation 
or  is  included  on  the  QPL,  performance 
will  not  be  a  reason  for  procuring 
agencies  to  decline  to  purchase  it 


VL  Imidemantatfon 

Difierent  parte  oTaedion  6002  refer  to 
different  datas  by  avhich  procuring 
agendes  oMBt.havo  oompileted  or 
initiated  a  required  adivity:  (l|May  8. 
1988  (La..  18  mondis  after  enactment  of 
HSWA}.  (2)  one  year  after  die  date  of 
publication  of  an£PA  fMJdeline.  and  (3) 
tiie  date  spadfiod  in  an  EPA  guideline. 
As  a  residt.  thane  ia  some  oonfusion  vrith 
respect  to  which  activities  must  be 
completed  or  initiated  by  eoch  data. 
This  section  of  the  puddtfoe  explains 
these  requiremenlB. 

First  under  section  eoez(dKl).  Federal 
agencies  that  hava  the  lespanaibility  for 
drafting  or  reviewing  spedScattons  for 
procurenent  Menu  were  to  ettadnate   "^ 
fiom  su^  spodBcations  any  exdusion 
of  recovered  materids  and  any 
requireaiente  diat  (teou  be 
manufactored  from  virgin  materials. 
This  activity  was  to  be  completed  by 
May  a  1986. 

Second,  procuring  agencies  must 
assure  tiiat  their  q>ecifications  for 
procurement  items  designated  by  EPA 
require  the  use  of  recovered  materials  to 
the  maximum  extent  possible  without 
jeopardizing  die  intended  end  use  of  the 
item  (section  6002(d)(2)).  In  addition, 
procuring  agendes  must  develop  an 
affirmative  procurement  program  for 
purchasing  designated  Items,  in  diis 
instanca  kibiicating  oik  containing  re- 
refined  oils  (section  6002(i)(l)).  Botii  of 
these  activities  must  be  completed 
within  one  year  after  the  date  of 
publication  of  this  guideline  as  a  final 
rule. 

lUrd.  i»oouring  agendes  which 
procure  items  de^oated  by  EPA  must 
procure  auch  items  oontaining  the 
highest  paroentaga  <rf  recovered 
materials  practicable  (section 
6002(c](l]].  In  addition,  contracting 
officers  must  require  vendors  to  submit 
estimates  and  certifications  of  recovered 
materials  content  (section  0002(cK3)V 
Bodi  of  diese  activities  must  begin  after 
die  date  specified  by  EPA  in  die 
anilicable  guideline.  EPA  believes  that 
.  procuring  agendes  sliould  begin  to 
procure  lulwicating  oils  containing  re- 
refined  oil  as  soon  as  the  spedfication 
revisions  have  been  completed  and  the 
affiimative  procurement  programs  have 
been  developed.  Since  diese  latter 
activities  must  be  oompleted  widiin  one 
year  after  puUicattoo  of  tliis  guideline 
as  a  final  nde.  affirmative  procurement 
should  begin  no  later  than  one  year  from 
publication  as  well.  Section  252.28 
specifies  this  implementation  date. 

DOO  asked  EPA  to  delay 
promulgation  of  the  final  guideline  for  12 
months  to  allow  completion  of  a  series 
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of  test  solicitations.  Since  the 
requirement  to  begin  affirmative  " 
procurement  is  not  effective  antii  one 
year  after  promulgation  of  the  final 
guideline,  EPA  has  concluded  that 
delaying  promulgation  is  unnecessary. 
The  statute  gives  procuring  agencies  one 
year  after  promulgation  of  a  guideline  to 
develop  an  affirmative  procurement 
pro-am;  OOD  can  pursue  test 
solicitations  during  this  period. 

EPA  expects  cooperation  from 
an^ected  procuring  agencies  in 
implementing  this  guideline.  Under 
section  6002(g)  of  RCRA,  the  Office  of 
Federal  Procurement  Policy  (OFPP).  in 
cooperation  with  EPA.  is  responsible  for 
overseeing  implementation  of  the 
requirements  of  section  6062  and  for 
coordinating  it  with  other  Federal 
procurement  policies.  OFPP  is  required 
to  report  to  Congress  on  actions  taken 
by  Federal  agencies  to  implement 
section  6002. 

VII.  Other  Comments 

Several  commenters  suggested  that 
EPA  provide  seminars  to  procuring 
agencies  and  vendors  on  such  topics  as 
procurement  programs,  price,  and 
availability.  EPA  agrees  that  further 
guidance  will  need  to  be  provided  to 
procuring  agencies  and  vendors 
regarding  the  implementation  of  this  as 
well  as  the  other  procurement 
guidelines.  Therefore,  the  A^sncy  will 
be  developing  a  plan  for  educating  the 
various  Federal  agencies  and  vendors. 

A  commenter  suggested  several  other 
methods  to  assist  the  re-refining 
bidustry,  including  tax  credits  and  tax 
incentives.  EPA  is  not  authorized  by 
RCRA  to  ecmsider  or  recommend  these 
mechanisms.  Changes  to  the  tax  law 
will  ceqaire  Congressional  action  and 
implementation  by  other  Federal 
agencieis.. 

VIII.  Supporting  Analyses 

Existing  EPA,  Depertroent  of  Energy, 
Department  of  Defense,  and  National 
Bureau  of  Standards  studies  on  the 
technical,  economic,  environmental,  and 
institutional  impacts  of  using  re-refmed 
oils  were  used  as  background 
documents  for  the  guideline.  In  addition. 
EPA  prepared  an  assessment  of  the 
impacts  of  the  guideline, 
"Environmental.  Economic,  and  Energy 
Impacts  of  Proposed  'GuideKne  for 
Federal  Procurement  of  Re-refined 
Lubricating  Oils.'"  The  bibliography  to 
thirdocument  identiHes  the  other  EPA, 
DOE.  DOD,  and  NBS  studies. 

One  commenter  stated  that  EPA 
should  provide  quantification  of 
environmental  impacts  and  overall 
energy  savings  in  addition  to  unit  energy 
savings.  EPA  dres  not  believe  that  a 


more  detailed  analysis  is  necessary.  It 
would  require  extensive  modeling  and    . 
would  be  both  timeK»nsuming  and 
expensive.  After  delaying  issuance  of 
the  guideline  to  generate  this  analysis, 
EPA  would  not  change  its  decision  to 
designate  lubricating  oils  as  an  item 
subject  to  the  requirements  of  RCRA 
section  6002. 

A.  En  vkonmental  Impacts 

EPA  expects  the  guideline  to  have  a 
net  positive  impact  on  the  environment 
by  promoting  recovery  and  re-use  of 
used  oil.  . 

Re-refiaeries  generate  solid  and 
hazardous  wastes  in  the  form  of 
distillation  bottoms,  sludges,  and 
contaminated  clays.  Hie  quantity  of 
waste  depends  on  the  type  of  re-refining 
process  used  and.  in  any  event,  is  less 
than  the  quantity  of  us^  oil  that  would 
require  disposal  in  the  aosence  of  re- 
refining.  Some  of  these  wastes  (e.g.. 
distillation  bottoms)  are  sold  as 
products.  Other  wastes  must  be 
disposed  of.  Re-refining  also  generates 
oily  wastewater,  which  must  be  treated 
prior  to  discharge  or  re-use. 

B.  Energy  Impacts 

Hie  re-refining  process  Is  a  net 
constuner  of  energy.  Re-refining.uses 
between  5,000  and  14,000  British  thermal 
units  (Btus)  per  barrel  of  oil  produced.  In 
addition,  because  the  re-refined  oil 
product  will  be  used  as  a  lubrieaht 
rather  than  as  a  fiiel,  the  heating  value 
of  the  oil  is  foregone. 

However,  ^refining  is  no  different 
than  virgm  oil  refining  in  this  respect. 
Virgin  oil  refining  requires  500-li)00.obo 
Btus  per  barrel  of  oil,  depending  on  die 
Xyfe  of  crude  oil  used.  And.  because  the 
oil  is  used  as  a  lubricant,  rather  than  as 
a  fuel  the  heating  value  of  the  virgin  oil 
likewise  is  foregone. 

C.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  detemrine  whether  a  regulation  is 
major  or  nonmajor.  The  guideline  is  not 
a  major  rule  because  it  is  unlikely  to 
result  in:  * 

(1)  An  aiuiual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Sipiificant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
abili^  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export ' 
markets; 

Increased  usage  of  lubricating  oils 
containing  re-refined  oil  is  not  expected 


to  produce  recurring  annual  effects  on 
the  economy.  The  re-refining  industry 
will  incur  some  ene-time  costs  in 
implementing  the  guideline,  including 
product  qualification  and  expansion  of 
production  to  meet  increased  demand. 
The  Federal  government  will  also  incur 
some  one-timJe  costs  for  implementing 
administrative  procedures  associated 
with  the  guideline.  However,  these  one- 
time costs  are  not  expected  to  be  major. 

An  expanded  market  fior  tised'oil. 
coupled  with  0>A's  new  burning  and 
blending  regulations,  niight  increase  the . 
cost  of  used  oil  to  vendors  (recyclers 
and  blenders)  but  decrease  the  cost  of 
used  oil  to  re-refiners.  Additionally,  the 
cost  of  the  final  re-refined  product  itself 
is  expected  to  be  no  less  than  that  of  a 
virgin  refined  product  of  the  same 
category.  To  the  extent  it  is  less,  civilian 
purchasers  and  various  government 
procuring  agencies  can  expect  to  benefit 
from  this  re-refined  product  cost   . 
advantage- 
In  the  highly  medunteed  t^refihing 
industry,  production  expansion  is  hot 
expected  to  chai^  the  level  of  . 
employment.  Some  vendors  of  the 
particular  products  affected  by  this 
guideline  may  not  ccmtinue  .to  sell  those 
products  to  government  agencies. 
However,  it  is  not  expected  that 
govemmeht  sales  of  these  particular 
products,  in  most  cases,  represent  Bi 
significant  portion  of  the  vendors' 
revenue.  Therefore,  the  level  of 
emplosniient  is  expected  to  be; 
unaffected  by  the  guideline,  while 
productivity  measures  may  actually 
increase  with  its  implementation.  In 
conclusion,  no  significant  adverse 
effects  are  expected  to  result  from  the 
guideline. 

The  final  guideline  was  submitted  to 
the  Office  of  Management  and  Budget 
for  review  as  required  by  Executive 
Order  12291. 

D.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.C.  601  et  seq^  whenever  an 
agency  publishes  a  general  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  describes  the 
impact  of  the  rule  on  small  entities  (i.e.. 
small  businesses,  small  organizations. 
smaU  governmental  jurisdictions), 
unless  the  Administrator  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  sulMtantial 
number  of  small  entities. 

As  described  in  the  environmental, 
energy,  and  economic  impact  document 
the  economic  impact  on  both  small 
businesses  and  small  governmental 
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jurisdictions  |i  i  expected  to  be  in  some 
cases,  negliginle  and  in  other  instBBces. 
beneHeiaL  Aniexlreraely  iimlted  number 
of  business  ahd  govemmentai  entities 
are  affected  aiaU  by  the  guiddine! 

For  the  ab(i<^-rae«on8.  EPA  cartifiei 
that<hi8«BidiBiin«wUlnoth8vea  > 
significant  ecjcjoemic  impact  an«   .  -  . 
mbstantial  nUnber  of  snalioitities.  As: 
a  residt.  te  mideline  does  Hot  fe«|uire  « 
Regulatory  Flexibility  Analysis. 

list  of  Sul^e^  in  40CFR  Fart  2S2 

Engineittbncating  oil  Geiiar  q(l..  ~ 
GovMiuneht  ifrocuremertt,  Hyciraulic 
fkiid.  Militariispecifications.  Recycling. 
,Re-refined  oui.'Resource  recovery. 

Dated  |une^l98& 
A-lamesBun 
Acting  Aflaiin/^rator.  -^fv^ 

For  tha^isBMon*  set  out  jn  tibe 
preamt^e^Tit^  40  of  thSjCpdeipff sd^l 
Regulati<Hi8  b  amended  by  addingji,..  ^-^ 
new  Part  252|  \o  read  as  foUow^}  , ; 

nmmxswL 

OFMUMCAimd 


the  guideline  constitutes  cdmplianCe.' 
with  section  600Z.  However,  procuring 
agencies- ma)' adopt  odier  types  of 
procurement  pR^i^rBms  Oonsistent  with 
section  fiiOOl'",,.;- 


EPA  designates  lubricating  oils  as 
Items  which  are  or  can  be  produced  with 
recovered  materiahi  (re-refined  oil)  and 
whose  procuremient  by  procuring 
agendes  wiU  cany  oiit  the  objectives  of 
section  601X2  of  RQIA.  For  purposes  of 
this  designation,  "lubricating  oils" 
tneans  taglne  lubricating  oils,  hydraulic 
fluids,  and  gear  oQs,f9auiuiyc(Q  ma^ae 
and  aviation oilsi.  i    :1  '-  '  '■•  r'-^"* 


252.1  JPurpi 

252.2  Destepiii 

252.3  Appncf' 
252^4  DeAtilti 


» .'-^  ',  "■■■■'-•  ■■"'' 


.T,^'-i«;,'^.f!:vr|iw.j.;.,, 


•^^^'^;-'H 


Subpart 

252.10    Rv 

.252.11.  Recod^fMndatiflna^ 

Subpart 

Program:.  .  j4-i.''>y •>'•">-'>> 

252.20--  GcMiw  •"-"  '■■' '■■''f-i,-,  -''SifrtJ it"-' <-■■.'*. 

252.21  Prefsijehoe  program.-^^  ^«  *j^»'^t,it«.. Ji<>n 

252.22  PromoAon  proRtam.  ■  --t  ^  i-r  J^'  "* 

252.23  Bstim^^s.  certification,  and 
varifMati 

.  252.24    Annual  review  and  iQpnitoting. 
252.2S    implejiientatSon. 

Aatfaoirtty:  4&U.S.C.  en^)  nid  0962. 

SubpftrtA^4ftMwrpl 

(a)  Tb^  pii^iiiose  of  this  guideUne  is  to 
assist  procunig  age«cie»-in-opmpIylng 
wld)  the  reqmfements  of  section  6002  of 
the  Solid  wiiste  Disposal  Act,  as 
amended  byluie  Resource  Conservation 
and  Recoveiiy  Act  (RCRA  or  the  Act),  as 
amended,  42  tJ.S.C.  6062.  as  that  section 
applies  to  pifocurement  oflubricating 
oils  containihg  re-refined  oil. 

(b)  lliife  'guideline  contains 
recommendiiions  for  use  in  ' 

I  the  requirements  of 
including  revision  of 

specificationi.  purchasing  activities,  and 

procurement- 
f  c)  The  Agency  believes  that 

adherence  to  the  recommendations  in 


($0  (l).Thi8  gi^deline  applies  to  aU 
procuring  agencies  atid  to  all 
procurement  actions  involvitig  -    ••■i-r-^M 
lubricating  oils  where  the  procuring. :  - '  • '  ^ 
agency  purdiases  flOiOOO  or  more  worth 
of  one  of  these  items  during  the  course 
of  a  fiscal  y^ar,  or  where  the  cost  of 
such  ifems  or  bl^l^notlonally  iequivalent 
itepis  purtha^  ddring  the  preceding 
fiscal  jie^  was  $10.00(9  or  more.  For 
purgb$Q8  of  tiw  tlO.000  threshold,  all 
lubricatt^oib  are  considered  to  be 
"fuhctidnally  equivalent." 

(^  litis  guideline  applies  to  Federal 
ageilciM.  to  Siate  or  local  agencies  using 
8pi»opriated  Federal  funds*  and  to 
persoos  contracting;  with  any  swh 
agencies  with  re^tecl  to  work  performed 
under  sijfch  contracts:  Federal  agencies 
:  should  note  that  ti^e  nequirements  of 
RGRA  secdon0002  apply  to  them 
;  whether  or  not  appropriated  Federal ' 
tu^sarfer'iiis^for  procMrement  of  items 
delinafedbyEPA. 
.^9)  the  $10,000  t^^ld  applies,  to 
procuring  agencies  as  a  wdiole-rather 
than  to  agency  jiubgroupa  such  as    . 
regional  Offices  or  sobi^enides. 

,(b)  The  terra  "procurement  actions" 
includes  purchases  made  directiy  by  a 
procuring  agencyand  purchases  made 
by  any  person  directly  in  support  of    - 
work  being  performed  for  a  procuring 
agency  (e.g.,  by  a  contractor). 

(c)  iliia  guideline  does  not  aij^ly  to 
purchases  which  are  not  the  direct  residt 
of  8  contract  grant,  loan,  funds 
disbursement,  or  agreement  with  a 
procuring  agency.    ' 


imple'mentii 
section  600: 


§252^ 

As  used  in  this  guideline: 

(a)  "Act"  or  "RCRA"  means  the  Solid 
Waste  Disposal  Act.  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act.  as  amended,  42  U.S.C.  6801  et  seq. 

(b)  "Engine  lubricating  oils"  means 
petroleum-based  oils  used  for  reducing 

-  h-iction  in  engine  parts. 


(cQ  "Federal  agency"  me&ns  any 
department.  ageitiEy.  or  other  ' 

ihstrumentilKty  of  Uie  Federal 
Gcrvemment'  any  independent  agency  or 
establishment  of  thejederal 
Government  including  any  Government 
corporation:  and  the  Government 
Printing  Qffipe. 

(d)  "Geiar  oils"  means  petroleum- 
bas^  oils.used  for  lubricating  \  ■  ■   ■ 
machini^  S^^rs. 

(e)."Hydiiialie  fluids"  means 
pet|«leum-baaed  hydraulic  fluids. 

(f)  "Person"  means  an  individual 
trust.-  firm.-  joint  stock  company. 
cOrporalicm  (including  a  government 
corp<H»tion).  pcrtnerjhlp.  association. 
Federal  agency.  State, inunic^ialityr  -. 
oommi88ion,-politieal  subdivision  of  i  - 
State,  or  any  interstate  bodyw     -    '. 

(g)  "Practicable"  means  capable  of 

■  being  used  consistent  with:  Fterfnmance 
in  accordance  with  applicable '  >*"  *    ' 
specifications,  availability  at  a  ' 
reasonable  price,  availability  within  a 
reasonable  period  of  tine,  and ' 
mamteaanee  of «  satisfactory  level  of 
corapetitioou   ->%_,;■■  \v;' ".:.- 
(h)  "Ptticwreiib^lltem^imani  luiy 
device,  good,  substance,  material, 
product  or  other  item,  whedier  real  or 
personal  ptt^erty.  which  is  the  subject 
of  any  purchase,  barter,  or  other 
exchange  made  to  procure  such  item. 

(i)  "Procuring  agency"  means  any 
Federal  agenqy,  or  any  Slate  agency  or 
agency  of  a  political  subdivision  of  a 
State  which  is  using  appropriated 
Federal  funds  for  such  procurement  or 
any  person  contracting  with  any  such 
agency  with  respect  to  work  performed 
under  such  contract 
.  (j)  "Re-refined  oils"  means  used  oils 
fitnn  which  the  physical  and  chemical 
contaminants  acquired  through  previous, 
use  have  been  removed  thro<^  a 
refining  process. 

(k)  "Specification"  means  a 
desolption  of  the  tedinical 
requirements  for  a  material,  product  or 
service  that  indtides  the  criteria  for 
detenninir^  whether  these  requirements 
are  met  In ^neral  specifications  are  in 
the  form  of  written  commercial 
designations,  taidastiy  standards,  and 
odier  descriptive  referenced 

Subpart  9-Specificatlont 

§252.10   BevMono. 

(a)  Federal  agencies  that  have  the 
responsibility  for  drafting  or  rexnewing 
specifications  for  procurement  items 
procured  by  Federal  agendes  were, ' 
required  to  rex'ise  their  specifications  by 
May  8. 1^6  to  eliminate  any  exclusion 
of  recovered  materials  and  any 


■M 
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requirement  that  items  be  manufactured 
from  vitpn  metciials; 

(b)  Within  me  year  after  tbe  eRiectfve 
date  of  .this  guideline,  eadi  procuring 
agency  nrast  assure  that  to 
specifications  for  hibricatfng  oils  require 
the  use  of  re-refined  oilc  to  die 
maximum  extent  possible  witfcout 
jeopardizing  the  intended  en<f  use  of 
these  items. 

(c)  EPA  recommendit  that  procming 
agencies  ysethe  specificatione 
ij^ntified  in  i  252.11  of  iim  part  wken 
procuring  tubricaling  oik  eontatninf  re- 
refined  oiL 

S  252.11    Recommendatfana. 

(a)  EPA  rer  ommenda-  that  pcaciwiag 
agencies  ose  the  fiallonwiog  spec^ications 
when  procudac  ktbricatiRg  oils 
containing  re-refined  oik 

(1)  Engiae  lubricating  oda> 
Ul  MIL-tr-4615S  (w  current 

version)— Lubricating  Oit  Efitemal 
Combustion  Eagioe.  Administrative 
Service 

(ii]  API  Bogine  Service  Categpry  SF— 
198a  Gasoline  Ehgne  Warranty 
Maintenance  Service 

(iii)  API  Engine  Service  Category 
CC— Dfesel  Engine  Service 

(iv)  MBr^ltfMID  for  current 
version)— Lobrfcafing  Oil.  Intemaf 
Conibasriun  Engine,  Tactical  Service 

(v)  API  Bigme  Service  Category  CD— 
DiesetBhg&ie  Service 

(vi)  RfflL-lr^aBODforeiirrent 
versn»)-^jibne»liag  OO,  hernial 
Combiwtien  En^t»,  Preservative  aadf 
Break-In 

(*il>  URrL-^tam  (emmnt  version}— 
Lubrtea«mg  03,  bteiaaf  CaailHnlMii 
Engine,  ArctMr 

(2)  Hydraulic  fluids. 

(i)  BtfL-H-MOft  teunent  venioni- 
Hy  Aadie  FluidLHstraicnm  Brae; 
AiBcralk.  Minite;  aad  CMaaace 

(ii)  KflL-^MasS  (cBBeid  vcnioa)— 
Hydraulic  Fluid.  Petreleuoa  Bace;  For 
I*reservation»  and  C^ecatioa 

(3)  Gear  oils. 

MIL-L-2106D  lor  cwrenl  version} 
Lubricating  Oik  Gear.  MNftiperpese 

(b>  Coi^ea  af  the  nibtuy 
specfficatioaa  ca*  be  obtaLwd  fromc 
Commandiag  Officer.  Naval 
Publicatioaa  aad  Fonaa  Center.  5001 
Tabor  AvenuewPhiladelpbia. 
Pennsylvania  19120. 

Subpart  C— AfflrmaUva  Procurement 


such  oils  containing  ra-refined  oiL-The 
pro-am  must  meet  the  t«|iureraaBf  a  of 
septnn  eO02^1  of  RCRA.  iachidmg  tbe 
establiabment  of  a  preference  prograau 
a  promotion  program;  pro^edurea  for 
obtaining  estimates  and  certification  of 
recovered  materials  coataal  aatd  for 
verifying  the  estimates  and 
cert^catioBs;  and  an  Annual  review  and 
mooitoring  program.  T)uasirf)part    . 
provides  recommendiitiana  Ua 
implementing  section  6(I02(i), 


§252^9 

Wiftin  one  year  after  the  date  of 
publication  of  this  guiddioe  as  a  finat 
rule,  each  procuring  agency  which 
ppocuEea  hibricaling  oils  must  estabfisb 
an  affirmative  program  for  procuring 


S2S2.2t 

(a)(1)  EPA  reconnnends  Aat  procuring 
agencies  eataouMF  aintBMBB  re'-renned 
oil  content  standntBr  ibf  lutiiicaCiuif  oils 
subject  to  the  limitatione  diesci  itieO  in 
paragraph  (b)  of  this  sectiaa.  aa  as  ta 
achieve  procurement  of  lubricating  oils 
containing  re-refkied  oif  to  the  maximum 
extent  practicable. 

(2)  EPA  recommend  that  procorfng 
agencies  set  their  minimum  re-refhied  oif 
content  standard  at  the  highest  leve)  of 
re-reffaied  oil  that  they  determine  meets 
the  statutory  eriterfa  of  performance, 
avaifabffily.  aad  price  (described  hi 
paragraph  {b)  of  Mis  section,  but  no 
lowertfaan  25  petcent  re-re&iedtrif. 

(3)  From  time  to  time,  preeor&ig 
agencies  shoold  reconsider  Aer 
minimum  content  standards  ta 
QetenMRe  fsmetner  tne^  snouid  be 
raised  or  kmared.  The  determhiatkm 
should  be  based  OR  a  review  of  the  (fata 
compiled  on  re-refined  off  content,  price. 
avnfobSKy,  and  performance,  as 
reconmended  far  f  aS2:2<ff^  of  ttis  part; 
as  weB  as  on  a  eonqsarison  of  estimates 
and  certiffeations  provided  by  fte 
vendors. 

(b)  The  reeonanendlstmns  in    .  - 
paragraph  (a)  of  this  section,  as  weff  as 
any  atfaer  affirmative  pfocHPeawst 
program  Hiat  an  agency  m^adopt,  are 
subject  ta  tlw  faiow^  BnMatioin 
provided  ia  •ccllw4Meefc)fT>«f  RCRA: 

(IT  MaiBteDanca  el  a  satiafiKlarj  level 
of  caiapetitiant 

m  Avaiahilitf  witbia  a  laaaaoablr 
period  of  tiaie: 

(3)  Abaity  to  meet  the  qpecifgations 
in  the  invitatian  forbids; 

(4>  Availability  at  a  leasanable  priee. 

(^  Procating  agaociea  laaat  review 
their  procuraaent  practice*  and 
eliminate  those  id^  wHtoId  inhibit  or 
preclude  procurement  of  tabnutiag  eSa 
containing  re-refined  oil.  For  example, 
procuring  agencies  shovtd  review  the 
practices  of  invitin§.bid*  and  issuiag 
contrasts  to  do  the  fottovmng: 

(lySupply  a  broad  range  of  kibricatiBg 
oil  pcedacta  enaa  *'adl  as  aana*  basis. 

(21  Supply  iiibricatia«oaa  for  aa 
excessive^ 'bm  period  of  time. 
'.    (3)  DeCyer  hii»ricattBg,.eiIato 
geographic  locatfona  throughout  the 


United  States  or  ta  an  excessively  broad 
geographic  area.   -   . 

(4)  Sopirty  excessivety  large  ceeteact 
quaatitiea. 

(d)  PtecaringagenciTB  riiaaWMafce 

detcnoiiiatian*  rcgaatog  cuiapHKloa 
and  availabMty  is  aoeafdaace  wtA  the 
Federal  AcqaiaHien  Kegalatiga  P^AR^L 
4aCFIICklefse9 


S252J» 

EPA  fecasuKBds  that]. „ 

agencies  use  the  following  methods,  at  a 
minimum,  to  pcomote  iheit  pref^nce 
propams: 

fa)  Place  a  statement  ia  procuccnent 
invitations  in  the  Commerce  Business 
Daily  or  similar  publications  describing 
the  preference  program. 

(b)  Describe  the  preference  program  in 
lubricating  oil  precarement  sefiertations 
or  inviliitioija  ta  bid. 

(c)  DiacQSs  die  preference  program  at 
bidders'  conferences. 

id)  lafasm  indastry  toade  aaaocietku 
about  tiwr  pie<eteiM.e  psafpaHa. 

(e)  haae  press  relsaaas  diescx{U«g  t&e 

affirinative  procurement  program  to 
recycling  industry  journals. 

S  252.23   Estimate*,  caftincatlai^aact 


Each  procuring  agency  nmst  develop 
estimation,  certification,  and  verification 
procedures: 

(a)  When  a  vendor  supplies 
lubricating  oils,  the  contracting  officer 
must  rpqiaire-the  vendoi  In  iaiiiiiiils  like 
total  percentage  of  re-refined  oil  ia  iiw 
lubricating  oils.  EPA  recomflcads  that 
procuring  agencieaawiniaiapaeards  of 
these  estimates  for  dace  years  by  type 
of  product^  ^WHtity  purdiased.  and 
price  paid 

(b)  When  a  procurement  soBcitatioo 
or  invitation  for  bid  requkes  a  minin^tnj 
re-refined  oil  content,  procuring 
agencies  must  require  vaadiaia  ta  certify 
that  the  percentage  of  re-refined  oil  to 
be  used  in  the  performance  of  the 
coalract  vritt  be  at  least  Ae  aaieuat 
reqaued  by  the  soBcitatioa  or  aivitatioff 
forbid. 

(cj  The  affirmative  procnrement 
program  must  contain  reasonable 
verification  procedtves  for  estimates 
andcertfficatkms.  EPA  recommencfe 
that  proooring  agencies  revise  the 
contract  quality  fwsurance  procedures 
developed  under  I^rt  40  of  the  FAR  to 
include  verification  of  estimates  and 
certifications  ofte-refiaedoifGaBtent. 
EPA  rec«»Bunend8  titat  procuruig 
agencies  verify  content  by  reviewing  the 
mixing  rscoida  of  the  manufacturer  or 
blender.        - 
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S2S2.24    A^ifmalrMiMirandmonitorins. 

(a)  Each  |it>curiiig  agency  must 
conduct  ani  snnual  review  and 
monitoring  of  the  effectiveness  of  its 
affirmativei  procurement  program. 

(b)  EPA  tscommends  that  the  annual 


review  mci| 

(1)  An  es 
lubricating  |( 
purchased! 
lubricating  Id 

(2)  An  aa 


content  in 
vendors  di 
whether 
should  be 
(c)Pro( 
their  pi 


le  the  following  items: 
imate  (tf  the  quantity  of 
Is  containing  re-rellned  oil 
~  the  total  quantity  of 
s  purchased. 

lent  of  the  e^ectiveness 
of  the  pronii^tion  program. 

(3)  An  aaiessraent  of  any  remaining 
barriers  to  purchase  of  lubricating  oils 
containing  re-refined  oil  to  determine 
whether  the, barriers  are  internal  (e.g., 
resistance  is  use)  or  external  (e.g.. 
unavailabiefy). 

(4)  A  Bun^iary  of  the  data  compiled  in 
each  categ^^  listed  in  paragraph  (c)  of 
this  section. 

(5)  A  revjtw  of  the  range  of  estimates 
and  certifications  of  re-refined  oil 

eating  oils  provided  by 
the  year  to  determine 
iimum  content  standards 
sed  or  lowered. 

agencies  should  monitor 
ments  to  compile  data  on 
thefollowi^: 

(1)  The  p^entages  of  re-refined  oil 
content  in  die  products  procured  or 
offered:       | 

(2)  Comparative  price  information  on 
competitive  procurements: 

(3)  the  qiibntity  of  each  fype  of 
lubricating  k)il  procured  over  a  fiscal 
yean         t 

(4)  The  availability  of  lubricating  oils 
to  procuring  agencies; 

(5)  Types  of  quality  verification  tests 
conducted,  lif  any,  together  with  the 
categories  ci  lubricating  oils  containing 
re-refined  6i  that  failed  the  tests,  the 
percentagesjof  total  Virgin  products  and 
products  containing  re-refined  oil. 
respectively!  that  failed  each  test,  and 
the  nature  « the  failure; 

(6)  Agencn  experience  with  the 
performanqe  ot  the  prociucd  products. 

(d)  Procuring  agencies  should  prepare 
a  report  on  their  annual  review  and 
monitoring  laf  the  effectiveness  of  their 
procuremei^i  programs  and  make  it 
available  to  the  public.  Tlie  report 
should  include: 

(l)(i)  A  diicussion  of  the  procuring 
agency's  deaision  to  raise  or  lower  ^e 
minimum  cpntent  standards  in  use,  if  the 
agency  use^the  minimum  content 
standards  4^proach:  or 

(ii)  A  demonstration  that  the  procuring 
agency's  u^a  of  the  case-by-case 
approach  o^ia  substantially  equivalent 
alternative  Isatisfies  the  requirement  to 
procure  lubricating  oils  containing  re- 
refined  oil  to  the  maximum  extent 
practicable:  and 


(2)  Documentation  of  specification 
revisions  made  during  the  reporting 
period. 

59C4  9K      ■—■■■■■■.  ■Mi.gt  II  , 

(a)  Procuring  agencies  must  complete 
spedfication  revisions  in  accordance 
with  RCRA  section  6002(d)(2)  and 
development  of  affirmative  procurement 
programs  in  accordance  with  RCRA 
section  6002(i)  within  one  year  from  the 
date  of  publication  of  this  guideline. 

(b)  IVocuring  agencies  must  begin 
procurement  of  lubricating  oils 
containing  re^refined  oil  in  compliance 
with  RCRA  secticMi  6002.  one  year  from 

,the  date  of  publication  of  this  guideline. 

(FR  Doc.  88-14612  Filed  8-29-88: 8:45  am] 
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40  CFR  Parts  264  aiMl  265 
(Fm.-340»-»] 

HaTardous  Wasta  Traatment,  Storaga 
and  Oiapoaal  FacMHiai;  Surfaca 
ImpoundnMnt  RatrofltUnQ 
Requlramanta;  Ctosura  Requiraments 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  agency  view  on 

retrofitting. 

summary:  On  November  8. 1984,  the 
Hazardous  and  Solid  Waste 
Amendmento  of  1984  (HSWA)  added 
new  requirements  with  which  owners 
and  operators  of  certain  surface 
impoundments  must  comply.  These 
requirements  provide  that  all  surface 
impoundments,  in  existence  on 
November  8, 1984  and  qualifying  for 
interim  status,  be  retrofitted  to  meet  the 
minimum  technological  requirements  of 
section  3004(o}(l)(A).  or  cease  the 
receipt  of  hazardous  waste  by 
November  8. 1988,  unless  the  owner  or 
operator  has  obtained  an  exemption 
fiom  these  requirements.  Accordingly, 
existing  surface  impoundments  that 
have  not  been  retrofitted  and  have  not 
received  an  exemption,  must  cease  the 
receipt  of  hazardous  waste  by 
November  8, 1988  and  begin  closure  in 
accordance  with  40  CFR  Subpart  G.  This 
Notice  sets  forth  the  Environmental 
Protection  Agency's  (EPA)  view 
regarding  section  3005(j)(l)  and  its  effect 
upon  closure  requirements. 
date:  All  surface  impoundments,  in 
existence  on  November  8^  1984  and 
qualifying  for  interim  status,  must  cease 
the  receipt  of  hazardous  waste  by 
November  8, 1988  unless  the  surface 
impoundment  is  in  compliance  with  the 
requirements  of  section  3004(o)(l)(A)  or 
is  the  subject  of  an  applicable 


exemption.  A  discussion  of  EPA's 
closure  regulations  and  the  time  frames 
for  compliance  with  closure 
requirements  is  contained  In  Section m 
of  this  notice. 

Fon  PiMTNni  iNNNniATioN  contact: 

For  general  btformatiqn  about  this 
notice,  contact  the  RCRA  Hotline,  Office 
of  Solid  Waste  (WH-Se2).  U.S. 
Environmental  Protection  Agency,  401 M 
Street.  SW-.  Washington.  DG  2046a 
(800)  424-9346  (toU  free)  or  (202)  382- 
3000  in  the  Washington.  DC 
metropolitan  area. 

AOONESSCt:  For  information  on  the 

impact  of  these  requirements  upon  a 

specific  facility,  contact  the  appropriate 

EJPA  Regional  office  listed  below. 

Region  L  John  Hackler,  Chief, 
Compliance  Monitoring  & 
Enforcement  Section.  U.S.  EPA,  John 
F.  Kennedy  Federal  Building,  Room 
1003  HER-CAUS,  Boston.  MA  02203 
(617)  573-067a 

Region  IL  Stanley  Siegel  Chief,  RCRA 
Compliance  &  Enforcement  Section. 
Room  900  (AWM-SW)  U.S.  EPA.  26 
Federal  Plaza,  New  York.  NY  10278, 
(212)  264-0504. 

Region  UI:  Vicki  Bilietti.  Acting  Chief, 
RCRA  Enforcement  Section  3HW11, 
U.S.  EPA.  841  Chesnut  Street, 
Philadelphia,  PA  19107,  (215)  597-3039. 

Region  IV:  Allen  Antley,  Chief,  Waste 
Compliance  Section,  U.S.  EPA.  345 
Courtland  Street  NE.,  Atlanta  QA 
30365  (404)  347-455Z 

Region  V:  William  Muno,  Chief,  RCRA 
Enforcement  Branch,  5HE-12,  U.S. 
EPA,  230  South  Dearborn  Street, 
Chicago,  IL  60604  (312)  885-4434. 

Region  VI:  William  Taylor,  Chief,  RCRA 
Enforcement  Section,  (6H-CE)  U.S. 
EPA,  1445  Ross  Avenue,  12th  Floor, 
Suite  1200.  Dallas,  TX  75202-2733 
(214)  655-8775, 

Region  VII:  David  Doyle,  Chiet  RCRA 
Compliance  Section,  U.S.  EPA,  726 
Minnesota  Avenue.  Kansas  City,  KS 
66101,  (913)  236-2891. 

Re^on  VIIL  Diana  ^lannon.  Chief, 
RCRA  Compliance  Section  (8HWM- 
WM),  US  EPA  999 18th  Street,  Suite 
500,  Denver  CO  80202-1603  (3C3]  293- 
1500. 

Region  DC:  Karen  Schwinn.  Chief,  Waste 
Compliance  Branch.  (T-2-4),  U.S. 
EPA. '215  Fremont  Street  San 
Francisco.  CA  94105.(415)  974-8129. 

Region  X:  Charies  Rice,  Chief,  «CRA 
Enforcement  Section,  M/S-533,  U.S. 
EPA.  1200  eth  Avenue.  Seattle.  WA 
98101.  (206^442-0695. 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  today's  notice  are  listed  in 

the  following  outline: 
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I.  Surfoce  ktfomdiaent  Betiofitting 
Reqwrcmentt 

A.  General  Reqarremeats 

B.  Applicability 

1.  Surface  Impoundmflfh  Operating  Under 
Interim  Status. 

2.  FadBliM  hnnMed  After  NoreaAer  81 
1964. 

3.  Sivface  ImpoindiMnto  WUck  Hwe  Lfl«t 
tnlerim  SUIm  for  FsilyR  la  Comply  wMk 
HCRA  Certi&catioR  aad  Pwt  B  PenMt 
Application  Rwyiirementi. 

4.  Surface  Impoundin«itBEIi8^>le  bt  iDteris 
Status  as  of  November  8.  IM4.  But  WhoM 
Owner-Operator  FMlbd  to  C^miply  witfj 
RCRA  Notincation  or  Pemif  Af^iKcatknt 
Requireoienta.  . 

5.  Surface  ImpoHBdimate  that  Became 
Subjeu  tu  RCRA  After  Noveabwa^  MM. 

6.  Facilitres  Permitted  Before  Noveaiber  9, 
1984. 

II.  Closure 

A.  Closure  Re<)uiTeflwii(r 

1.  ClowMt  Pla»  SabmiWai  RcqaireiBgirts  far 
Ownos  antf  Opcraton  widtaut  ABCMvved 
ClonrcPUBS. 

2.  Notification  Requirements  far  OwoKTa  aui 
Operalats  wi&  Approved  aoatueMana^ 

3.  Time  Allowed  for  Ctosiire  Activitiea^ 

B.  Interpretstton  of  die  Relation^'p  or 
sectieir  30e5(j)tt}  to  Cfosure  Requirements 

III.  SiMHaafy 

IV.  Guidance  and  Regulation* Rehvaat  lathe 
Retra&ttiiig  Rc<$uireiBaits 

I.  Surface  hapoiiadiaeBt  Reteefildiif 
RettauCTMiilt 

A.  Cement  Requiremeitls 

On  November  8. 1984.  Congress 
enacted  the  Hazardous  and  So&d  Waste 
Amendments  of  1984  CHSWAl  which 
amended  the  Resource  Conservation 
and  Recorery  Act  (KCaiAl  42  U.S.C. 
6901,  in  a  mimber  of  respects.  These 
amendments  addled  a  new  aobsectibn  gj 
to  section  3005  (rf  RCRA.  Stoetron 
3005(i)(l>  requires  thert  stirface 
impoHnchBcnts  which  were  in  existence 
on  November  a  ISM  and  qvalified  X» 
operate  under  interim  stataa,  be 
retrofitted  to  meet  the  laiwiuiiii 
techn<4egical  le^aireaieiits  specified  m 
section  3QS4(o)ri)(AX  or  cease  the 
receipt  of  hazardoua  waair  \if 
November  ft.  iga&  Secliaa  aootfoMlNA) 
requires  dM  tlie  awKr  or  epetatorofa 
surface  iwpownchneni  inataS  two  or 
more  kners.  a  ieacbate  coQeetiaa  ^steas 
between  such  liners  and  groundwater 
moBttafring  for  aadt  aniL  Thia  letroftti 
cessation  Kquirement  appHea  aniesa  the 
owner/ operator  of  sadi  an 
impoundment  obtauuane  of  the  haited 
exceptions  dao  specified  in  section 
3005(j) 

Accordia^,  torface  hopoundteents 
that  do  not  retrofit  and  have  not 


received  an  eMeaptioii.  1 
receipt  rf  haaatdnns  waatc'  hg 
November  8, 19e&  By  ceasing  receipt  of 
hazardous  waste  the  Agency  expects 
that  no  additional  hazn^dbus  waste  or 
w9ste  nnf  gensfafvs  e  nflseFOow  waate 
or  sludlie  sInB  be  pbeed  in  ^  adt 
Such  surfiiwe  fanpeamfciients  also  mmt 
begftr  dosure  in  accordance  wift  4S  CPR 
Part  266,  Subpart  G.  Gfosrae 
reqairenentr  tat  dtscusacd  in  Section  ID 
of  this  notioe. 

'  The  exemptions  available  &om  the 
retrofit/cessafiioB  feqauwnent  aodthe 
procedures  and  dea^ines  for  subarit&ig 
and  i»ocessing  e]lea^»tkm  applications 
are  discussed  in  the  Interim  Status 
Surface  hnpewnhoents  Retrofitting 
Variances  Guidance  Document  fsj^  9, 
1986^  (O&WER  Poliey  Directive  9e9«.0&- 
IB).  Five  exemptions  are  available.  (See 
section  3005(j)(2j.  tDf3I.  (flW  Olfiaj; 
section  3004(oH2)).*  For  the  exes^Mioiis 
in  sections  3005a){2).  UJO).  and  (j)(4).  the 
statale  estaUiriiea  an  ap|rffeati<n 
deadline  of  Novenber  8, 1980  ami  e 
deadline  of  Novembers,  M87  for  EPA 
apprarri.  The  statute,  however,  doe*  not 
specifically  pravide  for  ai^icaticn 
deadlines  or  procedural  requirements 
for  the  exemptions  set  forth  in  section 
3005(j)(13)  or  section  3004(o)(2).  The 
Agency,  however,  believes  it  ia 
appropriate  to  reqvbe  (Wiffiiiff  and 
procedures  for  sediaa  30060)113)  and 
section  aOM(o)(^  eNeaptions  wy«^«re 
equivnkot  to  flie  ether  sactkn  300(1^ 
variances.  gaeflMinierB;  as  a  pra<^icat 
matter  EPA  nay  nn  kmger  be  able  to 
process  leqnesti  for  wnivets  imdct 
these  authorities  in  tmie  togtve  owners 
and  openlers  adsqaale  lead  time  19 
prepare  for  retrafittfa^  before  the 
November  i;  1988  deadfine  rikeeid  a 
variance  be  d^nved.  The  stataCe  dees  not 
permit  EPA  te  wafve  the  November  8^ 
1988  deaAifie  toalfow  time  to  consider 
a  variaiwe  ap^eation. 

In  sam,  owners  and  operators  nmst 
meet  the  November  8;  1888  deadline  by 
retrofitting  or  ceasing  die  receipt  of 
hazardoQs  waste  cnfess  ETA  grants  an 
exemption  prior  to  dut  date, 

B.  App/icaMky 

The  requirements  el  sectian  3006(^1) 
are  appbcabte  U>  swiace  (■ 


■BecauMitisttaBblCbt 
treat  exis' 

•trinaentljr  tlon  new  cnta^EPA  ha*  iMBrpctted 
lectton  3Bm(f^  to  aHbw  exMlBg  intarte  tfatas 
surface  impauadtasM*  t»  be  efigiMr  for  mbSoii 
3004(o)e: 


whicb  are  ased  for  Ae  freetawnt 
storage,  ar  dlspuanl  of  baufdaus 
wastes.  Sectian  3085(0(1)  a^^awus  ail 
niirfurs  iiawiMhiMiiii  nhitli  iwn  In 
existrace  on  the  dale  si  eimclniaH  of 
the  Hawdons  and  SoM  Waste 
Amendmenii  el  1908  and  qaaW^Hg  for 
the  aatheiisatien  to  cpsrate  under 
subsection  1^  of  dris  section:*' Section 
300S(e)  sets  fovdl  the  leqaireHienfs  for 
obtaining  and  maiiiiafiihi^  DUtilst 
statBs;. 

The  Agency  interprets  section 
30050X1)  to  apply  to  all  sorfiree 
impoondnents  that  bad  orsbosid  have 
had  inferhn  status  on  Novembers;  19M, 
>  This  iadudes  anits  vdddi  have 
continued  (o  operate  nnchr  interim 
status:  facilities  that  obtained  permits 
after  Novembers.  19W:  faetlities  Aat 
failed  to  quanfy  for  interim  stattw  and 
units  which  subsequently  lost  interim 
statm.  Section  30050)  a^BO  anplfes  to 
surface  inqioandments  whidi  became 
subject  to  RCRA  after  Noveinber  6. 1984. 
The  ai^IfcabSity  of  section  SOOSQ)  is 
discussed  more  folfy  below. 

1.  Sarface  un^Kmndnmits  Operating 
Under  Interim  Status 

Under  sectian  300S(a)  of  RCRA, 
owners  or  €q>erators  of  haiardaws  waste 
treatment,  storage  or  disposal  fadlities 
are  lequiied  to  obftain  a  RCRA  pesmft. 
Recognizing  that  EPA  would  not  be  able 
to  issue  permits  to  all  hazardous  waste 
management  fadlitiss  at  once,  section 
3005(e)  of  RCRA  provides  that  a 
hfazardous  waste  sianaflffaMiit  lacUity 
that  meets  certain  requdrements  will  be 
treated  as  barwing  been  isaaed  a  permit 
This  statutcmly-cionferred  andkorizatioa 
to  operate  poiding  issuance  or  dsniat  dF 
a  permit  is  hnown  as  Intcriai  statas:"  A 
facility  Biay  lawfully  operate  only  if  it 
has  a  permit  or  iatarim  stataa;  The 
surface  imyoundntent  rairofittiag 
requirements  are  applicable  to  existii^ 
stirface  in^poumbnents  wUch  are 
operating  under  interim  stataa.  m 
accordance  widk  the  provisions  of 
section  3006f^ 

2.  Faciltkies  Permitted  Alter  November  8* 
1984 

The  retrofittiag  requirements  are 
applicable  ta  cxMng  sarfacs 
impoaadteaits  wbicb  qaidiJBad  for 
intafcn  status  on  Noveaiber  8, 1984  bet 
which  subsaqwiaHy  bsve  been  issaed  a 
permit.  These  units  fisU  ploMy  within 
die  pbraaa  *'4aaBfyfa«  for  tbe 
authorization  to  operals'*  under  interim 
status  on  Noveiriier  81  MM.  This 
condasionisalseconsislentwiditfie  ^ 


m 
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legislative  hiihuy  qtiectipo  seOSti).  . 
(See.  e^  13d  Qaa^  lt«lvilNSt|4ra|. 
1984>Kinfor4i  ation  onfennit 

>o  JWplwiwnl  the  ictwfit 
reqidnniBiap  irupoaiddcidlB  fhe  BCKA 
ReariBkotikn  qp&itnlstylntBqirvtattoa 
(RSq  #1.  tBtk  Bd  ^tfovemiberft  19M. 
"Immediate  f  Wnit  Requirement.'*  tte 
retrofitting  It  auirenenti  aboulil  be 
addressed  i^  the  H8WA  portion  of  the 
permitiuiM|i  ^fiM.  wfaeie*  stale 
approved  m  \im\mi$tv  «he  KCRA 
prograjad  has  not  received  aotfafltJaatiMi 
to  implement  the  H8WA  reqtiirements. 
RCRAl  -    - 

1984  that  i 
section; 


this] 


December] 
afindl 
the"penitl 
CFR27a4ia] 

see  also  t 
Ne.l 

1987  for  I 
requ 

3>  Swrace  1 
Lostlnte 
Comply' 
Part  B  Per 

Sinllady. 
theauthei 
interim 
subsequei 
certi 

as  required 
maintain  ini 
to  the 

(oAC  8180  ^O 

also  fan  wii 

sectiao 

wiUeafaroe 

3005(j} 

to 


1)  may  not  be  aaad  «s 
■  TheHBWAiehufiUiug 


jBocy  MMiihed 

fttusmn 

i  (Sm  JZHI-«KVa.ail47fin: 
t  kaiied  en  Oslaber  IB. 


enis^^diHave 
iforftftireTo 
I RCRA  CertifiuiBou  and 
i  Application  IteqtiirCTimts 

awbicb  qualified  far 
to  nvtenitc  onder 
on  November  a,  1964.  but 
faffed  to  submit 
i  »d  «g;mlination  iafonnatioti 
section  3005(e)(^l« 
statiw  are  aho  subject 
I  futssuiiuu  requliement. 
^FR  Z70.7S.)  l%ese  facHMes 
the  plain  language  of 
«Ad,  aooentingly.  fiPA 
rimments  of  aeotioa 
laoilatks  in  addition 
«f  sectioD 


3005(eH2). 


hipeiindments] 


iBlifiblefor 
I  as  of  November  a.  1984, 
■Failed  To  Comidy 
icatioB  or  Permit 


4.  Surface 
Interim  Stai 
Owner/i 
With  RCRA 
Application 

EPA  canslders  thme  facilities  wMch 
were  eHgibltlfar  inteilm  status  (e«.  in 
existence  ci  November  «,  1flK|  b«t 
Mibidi  faflad  la  conviy  «iMi1be 
notificaittaB^  pennit  application 
requiremen4|i|  «f  aedfoi  aOBS(eXl) 
neoessaqr.  M  jataaia  iaterim  status,  to 
fall  widria  Abaaspe«f4he  •totiilefy 
lan^iage  ^^qfiaWying  for  the 
authorizatida  to  ofMrate  under  section 


aoo^er  Hm  Agency  believes  that4be 
intent  (rfsecfioa  .10116(0(1]  was  to  ajyly 
the  xetrofitliiV  nquimaeDts  to  jU 
'"\fiwiwitted  furlane  impeuudrnffitti 
Congrva  aABaUjMt  baweintaaded  t0 
relieve  ^wner»and  apMaton  wbo 
violate  interim  status  requirements  from 
tfasdalyafcHii^lMM  wMh  AewtruBt/ 

.  The  Agency  has  previously 
iriteijiccfted  staitotoiy  taiterim  status . 
reqabtmenb  to  ap^  tvfhose  units 
which  never  fully  satined  all  the 

its  SepteadiBrn.  t8|f  FkdsaalBii^flar 
notice.  WFR  JW4a  EPA  coodudadtbat 
the  certification  and  Part  B  penidl 
application  requirements  ot  section 
300D|e^Z|,  wni  wiBon  an  vwnet  or 


intarim  flaius.  wsre  auMpable  f  thoee 
units  wbioh  4Be«ar  aafirtified  4fae 
wr*«ft/^H««  ■^'f  fipfjif  atiim 
requirements  necessary  to  obtain 
iirterlui  status  yumattt  to  section 
aooSfeXl).  fa  B>KHi  view.  «e  inteirt  of 


compliance  saJtbgraBidssator 
monitoriqg  and  finania«l  responsibili^ 
requiremedls  Ihrou^  ibe  certification 
process.  Moreover,  ^piyiug  section 
300S(eU2!  aad  aectfaa  90866)  <to  non- 
notifien  is  teaacatty  ooaaiateirt  witfa 
existii^  reguatioaB  sdddiapecificai^ 
provide  that  all  the  40  CCK  Part  28S     . 
reguladons  wfaidi  apply  to  intedm 
status  fadltttes  also  a^dy  to  f adlfiies  In 
exigence  pa  November  19. 1960  for  * 
which  the  owner  or  q>erator  friled  te 
provide  BslificatfoBar  failed  to  &e  Part 
A  ^a  yemdt  ^Vlicatioa.  (40'(38. 
265.1(b)}.  Consequeaiiy.  EPA  intends  to 
enforce  (he  retrofit/cessation 
requirements  of  section  300S(n.  in 
addttien  to  aaJordni  *e  wqaiwmtnts 
of  sactiQa  JtaefeKM.  s«aiBSt  facilities 
that  were  ia  eidateaoe  fa  November 
188a  but  failed  tofile  or  notify. 

5.  Surface  Impuundments  IRiat  Became 
Sut^ect  to  IK3tA  After  November  8, 

Surface  impoundments  dtat  became 
subject  to  ROIA  after  November  8, 1984 
due  to  the  promulgation  of  additional 
hazardous  waste  fistings  or 
characteristics  are  also  subject  to  the ' 
surface  impoundment  leUuIitting 
requiremento.  {Section  3006(|)fe)(A)).  For 
example,  if  an  impounchBent  was 
managing  aoivhanudous  waste,  it   . 
would  be  suIH^  te  the  retrofitting 
requirements  if  the  waste  tbat  it 
received  becomes  a  RCRA  regulated 
hazardous  waste.  This  would  occur  if 
the  Agency  promulgated  a  regulation 


which  lists  that  waste  as  baiaidous  or 
defines  It  as  baiardous  kjf  asteblisMm  a 
new  chareotetisticTor  audi  an 
impoundment.  ^  period  aDowed  to 
come  into  roinplianoe  a>i<h4he 
retrofitting  ieqniremoHls  is  faur  years 
from  the  effective  date  of  the  re^dation 
listing  or  identifying  that  waste. 


6.  FjKaliiies  fiemiltod  Sefare  Ni 
8.1864 

Section  3008(0  iflqposBS  retrofitting 
requirmneoAs  on  dl  surface 
impoundhnenlts  quatttfying  for  interim 
status  on  November  •,  1964.  Surface 
intpounAnents  jwimitted  prior  to 
November  t.  H6i^d  not  qualify  for 
inteilm  status  on  Hut  date,  and 
therefore  are  tiet  sdbfect  to  the 
retrofitting  reqidrements. 

n. 


A.  Closure Mequiieimult 

1.  Closure  Han  Sidimtttel 
Requirements  for  Ownere  and  Operators 
Without^proved  Closed  Hans 

Undw  •Ot7R2B«.112(d)  (1)  and  (2)/ 
265.112((^fl3  and(39.«oifece 
impoundments  wifliout  approved 
closure  ]flans  Hut  cease  receiving 
hazardous  wastes  on  Novenfber  8  were 
required  to  avftmdt  closure  jdans  by  June 
13, 1966.  fClosure  plans  are  required  to 
be  subodttedno  later  tfian  180  days 
before  the  date  on  whidi  the  owner/  . 
operator  *'expeeto  to  begin  closure".  Tlie 
date  the  owmer/operator  expects  to 
be^n  dosure  is  30  days  after  the  last 
receipt  of  hazardous  waste  or  December 
8. 1988. 4dCFR»t.n2(d}  (13  md  (2)/ 
265.112(d)(1)  and  tzn. 

2.  Notification  RefoireaMnto  lor  Owtten 
and  Operators  wi^  Approved  Closure 
Plans 

The  Agenqr's  dosore  regulations 
require  owner/operaton  of  surface 
impoundments  wiHi  approved  closure 
plans  to  notify  Hie  Regional 
Adndiristrator  at  least  98  dqys  prior  to 
the  date  dosure  is  expected  to  begin. 
(See  40  CFR  264.112(d^285.112(d]). 
Since  the  last  receipt  o^  hazardous 
wastes  must  be  by  November  8, 1988. 
mridng  the  expected  date  of  closure 
December  B,  facilities  with  approved 
closure  (dans  mnstnotify  EVA  or  an 
authorized  State  by  October  la  198& 

3.  Time  Allowed  for  Closure  Activities 

Ownen  aad  operators  of  SBiface 
impoundmeato  nwst  treat  remove  from 
fae  MBit.  «r  Aspose  of  on-site,  all 
hazardooo  wastes  in  the  impouadment 
in  accordance  wi  A  the  approved  dosore 
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plan.  These  activities  must  be  conducted 
within  90  days  after  the  last  receipt  of 
'  hazardous  waste  or  approval  of  the 
closure  plan,  whtdbever  is  later  (40  CFR 
284.113(a)/285.113(a)).  Longer  time    • 
frames  may  be  approved  under 

conditions  set  out  in  the  closure 
regulations. 

Closure  activities  must  be  completed 
within  180  days  after  receipt  of  the  final 
volume  of  hazardous  waste,  or  180  days 
after  approval  of  the  closure  plan,  or  a 
longer  time  if  approved.  (40  CFR 
284.113(bl/265.113(b)). 

Owners  and  operators  [of  interim 
status  facilities]  may  remove  hazardous 
wastes,  and  decontaminate  or  dismantle 
equipment  prior  to  approval  of  the    " 
closure  plan  if  the  activities  are 
consistent  with  the  applicable  closure 
requirements.  (51  FR 16422. 16430,  May 
2. 1988,  264.112(e]/285.112(e)}. 

B.  Interpretation  of  the  Relationship  of 
section  3005(j)(l)  to  Closure 
Requirements 

Section  3005(j]  provides  that  existing 
surface  impoundments  shall  not 
"receive,  store,  or  treat"  hazardous 
waste  after  November  8. 1988,  unless  the 
surface  impoimdment  is  in  compliance 
with  the  minimum  technological 
requirements  or  the  subject  of  an 
applicable  exemption.  EPA'a  current 
closure  regulations  require  the 
expeditious  closure  of  impoundments 
that  no  longer  receive  hazardous 
wastes.  The  legislative  history  of  section 
300S(j)(l)  indicates  diat  the  intent  ot^e 
provision  is  to  ensure  that  after  the 
November  8, 1988  deadline,  hazardous 
wastes  are  received  only  in 
impoundments  meeting  the  minimum 
technological  requirements.  (130  Cong. 
Rec.  S9182.  (daily  ed..  July  25, 1984)). 

The  Agency  has  recently  proposed 
amendments  to  its  closure  regulations  to 
allow  for  the  continued  receipt  of  non- 
hazardous  wastes  if  certain  conditions 
arid  requirements  are  met.  (53  FR  20738. 
June  6. 1988)  These  amendments  will  in 
no  way  affect  the  requirement  for 
surface  impoundments  to  cease  Ute 
receipt  of  hazardous  waste  by 
November  8, 198a  Further,  until  specific 
amendments  are  finalized,  the  current 
closure  regulations  remain  in  full  force. 

in.  Summary 

In  summary,  all  surface 
impoundments  in  existence  and 
qualifying  for  interim  status  on 
November  8, 1984  must  cease  the  receipt 
of  hazardous  waste  by  November  8, 
1988.  unless  the  surface  impoimdment  is 
in  compliance  with  the  minimum 
technological  requirements,  or  has 
obtained  a  variance  from  EPA.  In 


addition,  the  owner  or  operator  of  a 
surface  impoundment  that  must  cease 
the  receipt  of  hazardous  waste  must 
additionally  comply  with  all  apirficable 
State  or  Federal  closure  end  post- 
closure  requirements. 

IV.  Gindance  and  Resiilatk»s  Relevant 
to  the  Retrofitting  Reqinmnants 

The  relevant  guidance  for  hazardous 
waste  surface  impoundments  are  listed 
below: 

Interim  Status  Surface  Impoundments 
Retrofitting  Variances  Guidance 
Document.  Itily  8i  1986;  OSWER 
9894.00-18:  :^  _:  f"  \ 

Guidance  on  Implementation  of  the 
Minimum  Technology  Requirements 
of  HSWA  of  1984.  Respecting  Liners 
and  Leachate  Collection  Systems, 
May  24. 1985.  (EPA/530-SW-85-012). 

Draft  Minimum  Technology  Guidance  on 
Double  Liners  Systems  for  LandfiUs 
and  Surface  Impoundment8-4)esign. 
Construction,  and  Operation,  May  24. 
1965.  (EPA/530-SW-65-014). 

RCRA  Guidance  Manual  for  Subpart  G 
Closure  and  Pott-Closure  Care 
Standards  and  Subpart  H  Cost 
Estimating  Requirements.  January 
1987.  OSWER  9476.0O-5. 

Construction  Quality  Assurance  for 
Hazardous  Waste  Land  Disposal 
Facihties.  October  1986.  (BPA/530- 
SW-a6-031). 

Draft  RCRA  Guidance  Document  on 
Surface  Impoundment  Liner  Systems, 
Final  Covers,  and  Freeboard  Control, 
July  1982. 

Existing  regulations  pertaining  to  the 
minimum  technological  requirements  are 
found  at  40  CFR  Part  264.221-231  for 
Permitted  Surface  Impoundments,  and  at 
40  CFR  Part  265.221-230  for  Interim 
Status  Surface  Impoundments.  These 
regulations  were  promulgated  pursuant 
to  thriuthority  of  Section  3004(o)(l) 
which  sets  forth  the  requirements  for 
new,  replacement  and  expanded  surface 
impoundments.  The  requirements  of 
these  sections  are  also  applicable  to 
existing^  impoundments  pursuant  to 
section  3005(j)(l)  which  makes 
applicable  the  requirements  of  section 
3004(o)(l)(A)  to  existing  surface 
impoundments  by  November  8. 1988. 

Date:  June  2a  1968. 
I.W.McGraw. 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste,  and  Emergency  Response. 
(FR  Doc.  aS-14520  Filed  &-29-B8: 8:45  am] 
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GENERAL  SERVICES 
AbMfNISnUTION 

41  CFR  PMta  201-1. 201-2. 201-0, 201- 
20(^201-21. 201-22. 201-24,  201-28, 
201-30^  201-91, 201-32. 201-M.  201- 
30,and201-45 

irtHMR  AuMfidnwnt  12] 

RevWon  to  InNMdIaltty  Remove 
Redundant  and  NonraguOtory 


AQ8NCV:  Information  Resources 
Management  Service,  GSA. 

ACnoft  Final  rule. 


r.  In  response  to  some  user 
agencies'  perception  that  the  URMR  is 
too  detailed  and  complex,  the  Genetal 
Services  Administration  conducted  a 
comprehensive  review  of  the  FIRMR  to 
identify  actions  necessary  to  streamline 
and  simplify  provisions.  The  study 
resulted  in  recommendations  to  improve 
the  FIRMR  by  (a)  elim&iating 
redundancies  and  cross-references;  (b) 
removing  general  information  not 
belonging  in  the  regulation:  and  (c) 
updating  FIRMR  provisions  that  have ' 
been  overtaken  by  other  events.  This 
regulation  is  the  first  of  two 
amendments  implementing 
recommendations  to  streamline  and 
simplify  the  FIRMR  by  immediately 
removing  material  not  needed  in  the 
regulation.  It  makes  no  changes  to 
regulatory  requirements,  policies,  or 
procedures,  llie  intent  is  to  streamline 
and  simplify  provisions  to  facilitate 
useabilify. 

CFrecnvE  date:  This  rule  is  effective 
(August  29. 1988]  but  may  be  observed 
earlier. 

FOR  PURTHER  mFOmiATION  contact: 

Carolyn  A.  Thomas,  Regulations  Branch. 
Information  Resources  Management    . 
Service,  telephone  (202)  566-0194  or 
FTS,  566-<n.94. 

aUPaLENWNTARV  WIFORMATION:  (1)  The 

purpose  of  this  amendment  is  to 
streamline  and  simplify  FIRMR 
provisions  to  facilitate  ease  of  use. 
'  Specifically,  it  immediately  removes 
redundancies  and  provisions  that 
primarily  serve  to  cross-reference  other 
provisions  within  the  regulation: 
removes  general  information  pertaining 
to  GSA  programs  and  other  guidance 
provisions  that  are  nonregulatory  in 
nature;  and  makes  editorial  changes  to 
clarify  general  information,  reflect 
internal  GSA  organizational  changes, 
and  reflect  the  issuance  of  OMB  Circular 
A-130.  Any  guidance  or  general 
information  removed  from  regulatory 
coverage  as  a  result  of  this  amendment 
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piMici 
priM-  to  ItB  fwUication 


necessary,  usnig  the  «pprajpii«le 

issuance  vehwla,  Since  the  amendipent 

makes  no  dufi^es  to  Govemmentwide 

IRM 

proce<lM«s, 

were 

asafiaal 

(2)  Change^  bade  in  41 CFR  Chaptw 
201  are  ex^alied  in  the  foUowbig 
paragnqilu.  Jl 

(a)  In  Part  ivi-l.  Fedend  Infonnation 
Resources  Majiagement  Regulations 
System,  the  following  cbangts  are  nade. 

(i)  Section  201-1.101-1  is  amended  by 
removingiifesyicte  partqpaphs  fb) 
tluuiqjh  (e)  coataiiriiig  gejnerai 
irformatim  on  AeflKMR/FPMR  and 
FIRMR/rrtl  MiatioRndps  and  iilteriui 
implementatiob  of^heFQUtffi. 


l-l.lQl-2  is  revised  to 
I  on  the  issuance  of 
I  and  the  fWkfl(  Index 

land  Reports. 
i-lJR-l  is  removed  to 
odaHt  iidbnnatiOn  on 

I  tn  procurement 
I  Lduruiatiuii  it  already 
1  infflUifll  Part  301- 


(ii)  Section 
clarify 
nRMRbuUe 
of  Current 

(iii) 
eliminate 
GSAdel( 
authortty. 
adequate^ 
23. 

(b)  In  Part  t<n-2.  OefiidHons  of  Words 
and  Terms,  the  folUwii^  rhanges  ace 
made  in  i  ZO^-'Z.OOl. 

(!)  The  definition  for  *^ommercial 
ADP  senrciea  nod  support  services 
subject  to  the  Privacy  Act"  is  revised  to 
reflect  the  issuance  of  OMB  Cinoular  No. 
A-130. 

Iii)  Hie  fofljowdng  terms,  ah^ady 


Circular  A-130,  are 
processing  Eacflity 
arcul»A-12l":"Puil 
AfOMBciroularA- 

eral  aaaaageiaenl 

lurposes  of  OMB  circular 


defined  in 
removed: 
subject  to 
cost  for 
121";  and 
computer  for 
A-121".         ^ 

(iii)  Under  pfioltware  tenss"..^ 
definition  entiW  for  "Recordiqg"  la 
corrected  to  mad  **Recordif\gr. 

(c)  In  Part  701-4,  Protection  eS 
Personal  privacy,  {  201-6.102,  paragraph 
(c)  is  remove^  to  eliminate  redundant 
infonnation  dn  responsibilities  for 
implementmg  Ifie  Pilvaty  Act.  Such 
informatkm  te|already  adequate 
covered  in  }  101-0.900. 

(d)  Part  201-i20,  ADP  Management 
Programs,  is  removed  and  reserved.  The 
provisions  mlder  "dris  part  establisifaed 
no  regtdatorylteqmreinents,  policies,  or 
procedures  b^  served  to  cross-refierence 
other  provismv  wMbin  (he  FmniR  or 
provide  genekl  infmiiation  «n  GSA 
sennce  and  ffnacurement  pto^vms. 

(e)faiPartt<n-», 
Telecommunitttdioiis  Mcmagement 
pn^ams,  th^koBewteg  sections 
providing  geni  tral  guidance  or 


InfonMtfoH'Mi  GSA  piegrsfms  are 

r^uiv^w^^  -     '  ■ . 

Section  201-21.012    GSA  acqidsttioa 

programs. 
Section  aH<«L!0U-t    ^eaqrewdlaaiwine 

teleftoaMeiinicaMen  awttactt. 
Section  201-21.013  GSA  surveys. 
Section  201-21.014    The  Federal 

Telecommunications  System  (FTSJ. 

Section  201-21.017   €SA  advice  and 

assUtanoa. 

i         . 

(f)  Also  in  Part  201-21,  the  fbllmwiBg 

sections  containing  redundant 

ptovisioM  or  serwiag  tocross-ralarenoe 

other  provisioos  «riAte  ttte  FIRMR  are 

removed: 

SeoKoaaM-AiOOZ  Piaas.(Rassr»Bdl 
Section  201-21.003    Manafenwt  *mi  coatwl 

afteleplione  statioo  eqa^pment  and 

features. 
Section  1M-nSM   Management  of 

cominuiiicaiiuii  netwoncs.  {Reserved] 
Section  201-21JI06    Pirtsoliaa  of  personal 

privacy. 
Section  201-21.000  Malardungesaadnew 


SeotioatOI  gl.flir  Boutine  ohs^ys  tmd  me 

•flheFia 

Section  201-21 JOM  OSA  reporting  programs. 

(Reserved] 

(g)  In  Part  201-0.  Keoords 
MaasgeaeHt  ftcgrtMss.  &e  falowii^ 
sections  pnKwiding  geiwual  inisnDation 

are  removed: 

Section  201-C2«n-«   AespsasilBlilridr 

records  management  programs. 
Section  201-21^101-4    GSA  responsibilities. 

(h)InPartaU-«l 
,Bniicies.  «he  Istlsiii^g 
to  cross-refeeenee 
within  ilKFBtMR 


Sectiea  2M-a4.1W    Majer  system 

•  ftr^iiisiltoni 
Section  aOI-MJH    AadimHy  t»  acqiiine 
telecommunications  resources. 

(i)  Part  201-28,  Reporting 
Requirements.  \t  revised  to  opdete 
unoniiatiiMi  on  lepuitiiig  for  nte 
Automatic  Data  Processing  Equipment 
Data  System  (ADPEfDS). 

())  In  Part  201-301  Management  of  AW 
Resovroes,  Ine  fonowng  sections 
providing  geneial  iirfomation  on  GSA 
support  programs  are  removed. 

Section  201-30J)18    GSA  sup^rl  programs. 
Section  201-30.O1B-1    Federal  Computer 

Performance  Evahiation  and  Simulation 

Center  jEEDSIM). 
Section  201-30.018-2    Federal  Conversion 

Snpport  Center  (FC9C). 
Section  201-30.010-3    (Reserved] 

(k)  Also  te  Part  201-ao.  Mam^emefit 
of  ADP  Resources,  the  following 
sections  oontaiiang  tedundairt 
provisions  or  serviog  Id  cros8.niierence 
other  provisions  witibis  the  FKMR  are 
remoiined: 

Section  aB1-80.O01    General.  (Reserved] 


Section! 

Section  20}-3pi)03    Controlling  and 


Section  201-30004  Pitamy. 

Section  201-301105  Secaiity. 

Section  201-aOJnB  Standards. 

Section  2n-00m0  Sliartng. 

Section  an-MJOtl  Rease  of  ADP 


Section  J 

Section  201-MaU  Oalqiatioaof 

procureawit  aiitharity. 

Secti<m  an-40.010  AcQuisition  policies. 

Section  201-ao.Or7  CaatracOng. 

Seotion  201-30.019  Comfdfer  validation 

testing. 

(1)  Part  201-30  is  further  amended  by 
removing  1 20Z-aOJ0e»-3,  paragraphs  \b), 
(d).  and  (ej:  and  temoviag  {  201-^.013- 
3,  pa^^gIaphs  IaXl}>  Ibll).  and  Ic). 
These  paragrephs  contain  redundant  or 
generd  inlbmiation  or  serve  to  cross- 
reference  oOier  provisions  within  the 
FIRMR. 

(n)  fai  Pert  201-91,  Suning  of  IU3P 
ResottPces.  the  f stowing  seekens 
ppoviding  geaersi  ssManoe  or 
information  onGSiA  prsffams  are 
removed: 

Section  201-31.002    ADPshariqg 

OMMldCfVtlOIM. 

Secticm  201-31ino    FedsnlOMaPvooessiag 

CentanffOKsl. 
Sectiaa2M  aajOlO  >    GeneraL 
Section  tOl-Olino-*   Services  available 

fromPDPCs. 
Section  TOl-nJOV^^    Points  Of  contact 
Section  201-91.010-4    Federal  Computer 

^1  fwiMBBOt  Bvalaatim  and  SiniulBtieii 

Center  (FEOSIM). 

(n)  ?art  201-91  is  further  amended  by 
removing  redmdant  paragraphs  Jb)  and 
(d)in)2Dl-31XNH. 

(o)  In  Part  201-32.  Contracting  for 
ADP  Resources,  the  following  sections 
serving  to  cross-Defereiice  other 
provisions  oT  the  FIRMR  or  providing 
general  information  on  GSA  programs 
aroTemoved: 

Section  201-32401    Implementation  af 

acquisition  poUicies. 
Section  201-32.105    Implementation  of 

standards. 
Section  2(n-«.207    Use  «r  GSA 

Section  201-32.208    Itaeeft^SApuncfaase 
progcans  for  cartaia  ADP  seiated 
supplies. 

(p)  Part  201^32  is  fcother  amended  hf 
removing  i  201-32.202,  paragraph  {a) 
winch  serves  to  cpoes-rcfcrcncc  FAR 
contract  clanses  pertaining  to  systems  of 
records  on  in  Aviduals. 

(q)  Part  201-94,  Supporfing  ADP 
Activities,  is  removed  and  reserved.  The 
provisions  tmder  diis  part  eStaMished 
no  regidatory  requirements,  polidea.  or 
procedures  but  served  to  cross-reference 
other  provisions  within  the  FIRMR  or 
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provide  general  information  and 
guidance.  , 

(r)  Part  201-39,  Major  Changes  and 
New  Installations  of 
Telecoiomunications  Resources,  is 
amended  by  removing  provisions  in 
9  201-39:00Z-7  and  i  201-39.006-6. 
paragraph  (b)  that  provide  information 
on  GSA  teleconferencing  services. 

(s)  In  Part  201-45,  Management  of 
Records,  the  following  sections  serving 
to  cross-reference  other  provisions  or 
provide  general  guidance  and 
information  on  GSA  services  are 
removed: . 


Section  201-45404-2 

directives. 
Section  201-45.104-5 
Section  201-45.106-4 
Section  201-45.100-3 
Section  201-45.503 
Section  201-45.511 


Relationship  to  other 


GSA  assistance. 

GSA  responsibilities. 

GSA  Responsibilities. 
GSA  Responsibilities. 
Program  review. 


(t)  Part  201-45  is  further  amended  by 
removing  Subpart  201-45.8,  Teqhnical 
Assistance^  and  by.  removing  redundant 
or  general  information  provisions 
contained  in  {§  202-45.504-2  and  201- 
45.606. 

(u)  The  following  sections  are  changed 
to  iipdate  references. 

fi)  Sections  201-6.00a  201-6.103^1. 
201-26.204. 201-30.009. 201-31.003.  201- 
3l;004.  201^32.104.  201-32.302.  and  201- 
32i303  are  revised  to  reflect  the  issuance 
of  OMB  Circular  No.  A-130,  superseding 
OMB  Circular  Nos.  A-71.  A-00,  A-108, 
andA-121. 

(ii)Sections  201-1.102-2. 201-1.103. 
201-1.201.201-1.402.201-1.403,201-     . 
1.502.  201-22.003-3. 201-31.008. 201-  "^ 
32.102.  2O1-45.101t1,  and  several 
sections  in  Subparts  201-45.5  and  201- 
45.6  are  revised  to  reflect  internal  GSA 
and  other  organizational  changes  or  to 
make  minor  corrections. 

(iii)  Sections  201-30.007.  201-31.001. 
201-31.003,  and  201-31.005  are  revised  to 
eliminate  references  to  sections 
removed  as  a  result  of  &i8  amendment. 

(3)  The  General  Services 
Administration  has  determined  that  this 
is  not  a  major  rule  for  purposes  of 
Executive  Order  12291  of  February  17. 
1981.  GSA  decisions  are  based  on 
adedquate  information  concerning  the 
need  for  and  the  consequences  of  the 
rule.  The  rule  is  written  to  ensure 
maximum  bf  neflts  to  Federal  agencies. 
This  Govemmentwide  management 
regulation  will  have  little  or  no  cost 
effect  on  society.  It  is  therefore  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 


List  of  Subiacto  in  41 CFR  Parts  2tl-l. 

201-0. 2n-«,  ati-M.  281-21.  an-as.  2si- 

24. 281-28. 281-38. 281'^81, 281-32. 281- 
34, 281-^  and  281-45. 

Information  resources  activities. 
Govenunent  records  management  and 
Competition. 

PARTaOI-1-4«OERAL 
IHFORMATkNI  RESOimCES 
MANAQEMENTREGULATIOMS  . 
SYSTEM 

1.  The  authority  citation  for  Part  201-1 
is  revised  to  read  as  follows: 

AudMrity:  Sec.  205(c).  63  Stat.  390;  40 
U.S.C  486(c)  and  Sec.  101  (f).  100  Stat.  1783- 
345;  40  VS.C.  751(f). 

2.  The  table  of  contents  for  Part  201-1 
is  amended  by  revising  the  entry  for 

S  201-1.102-1  to  read  as  follows: 

S  201-1.102-1    (Reserved] 


S  201-1.101-1 

3.  Section  201-1.101-1  is  amended  by 
removing  paragrairfis  (b)  through  (e)  and 
removing  the  paragraph  designation  for 
paragraph  (a).. 

§201-1.101-2   (Amandad] 

4.  In  section  201-ld01-2.  paragraphs 
(b)  and  (c)  are  revised  to  read  as 
follows: 

§201-1.101-2    AMWonal  FmMR 


(b)  The  FD^^  bulletin  series 
addresses  spedfic  informatipn  resources 
areas  that  bienefit  from  broad 
dissemination.  FIRMR  bulletins  are 
published  as  Appendix  B,  and  an  Index 
of  Current  Issuances  as  Appendix  C.  • 
Both  are  published  in  Uie  looseleaf 
edition  only. 

(c)  FIRMR  handbooks  and  reports 
address  specific  program  or  technical 
areas  Where  the  audience  generally  will 
be  defined  by  the  subject  matter. 
Procedural  implementation  of  regulatory 
material  uses  the  handbook  format. 
General  distribution  of  handbooks  and 
reports  is  not  generally  made.  FIRMR 
bulletins  announce  their  availability. 
Appendix  C  of  the  looseleaf  edition  of 
the  FIRMR  contains  a  listing  of  current 
handbooks  and  reports. 

§201-102-1    IftomovedandRaMrvedl 
>  5.  Section  201-102-1  is  removed  and 
reserved. 

§§281-1.182-2, 281-1.201.  and  201-1.402 
lAnMndetf] 

&  In  §§201-1.102-2.  201-1.201.  and 
201-1.402  remove  the  words  "Assistant 
Administrator  for  Information  Resources 
Management"  wherever  they  appear 
and  add.  in  their  place,  the  wonis 


"Commissioner.  Information  Resources 
Management  Service". 

§201-1.102-2    (AOMMMI 

7.  In  §  201-1.102-2.  paragraph  (d). 
remove  the  words  "OMB  Circulars, 
including  A-10,  A-11.  A-4a  A-71,  A- 
108,  A-121,  and  A-123"  and  add,  in  their 
place,  the  words  "OMB  Circulars, 
including  A-ia  A-11,  A-W.  A-123,  and 
A-130":  and  in  the  last  sentence  of    - 
paragraph  (d],  remove  the  words  "and 
A-109". 

§201-1.103   lAntwidadl 

&  In  §  201-1.103.  paragraph  (d). 
remove  the  words  "FI^IR  Subchapter  B 
(41  CFR  101-11)"  and  add,  in  their  place, 
the  words  "36  CFR  Chapter  XII". 

§201-1.201   (Amandedl 

9.  In  {  201-1.201,  paragraph  (a), 
remove  the  words  "Assistant 
Administrator  for  Acquisition  Policy" 
and  add.  in  their  place,  the  words 
"Associate  Administrator  for 
Acquisition  Policy":  and  remove  the 
words  "Associate  Administrator  for 
Policy  and  Management  Systems"  and 
add.  in  their  place,  the  words  "Associate 
Administrator  for  Administration". 


§201-1.403 

10.  In  f  201-1.403.  paragraphs  (a)  and 
(c),  remove  the  word  "(KMn>)"  and  add, 
in  its  place,  the  word  "(KKfPR)". 

§201'-1J08   [Amanded] 

11.  la  1201-1.502,  paragraph  (b)(2). 
remove  tha words  "Chief,  Policy  Branch 
(KMPP]"  and  add.  in  their  place,  ^he 
words  ''Regulations  Branch  (KMHl)".  . 

PART  201-2-kN£FINrnONS  OF 
WORDS  AND  TERMS 

1.  The  authority  citation  for  Part  201-2 
is  revised  to  read  as  follows: 

Authority:  Sec.  205(c).  63  Stat.  390;  40 
U.S.C.  486(c)  and  Sec.  101(f),  100  StaL  1783- 
345;  40  U.S.C  751(f). 

§201-2i»1    [AmMidad] 

2.  In  §  201-2i)01,  under  the  definition 
for  "Commercial  ADP  services  and 
support  services  subject  to  the  Privacy 
Act",  remove  the  words  "OMB  Circular 
No.  A-loe.  July  9. 1975.  as 
supplemented,"  and  add.  in  their  place, 
the  words  "OMB  Circular  No.  A-13a 
December  12, 1985". 

3.  In  §  201-2.001,  remove  the 
deflnitions  for  "Data  processing  facifity 
subject  to  OMB  Circular  A-121",  "Futl 
cost  for  purposes  of  OMB  Circular  A- 
121",  and  "General  management 
computer  for  purposes  of  OMB  Circular  - 
A-121". 


-     201r41.<n2-r^ 
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under  "$oft^|vai|i  1 
the  word 
place,  the  wore 
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amend  paragra|rii^i) 
tenns",  by  renoidnf  ^, 
ReQiiiding"  andAddUi8..1nlt*: 
Recoding". 


[cnoNOF 


1.  The  authoi  ay  citation  for  Part  sm^S 
Is  revised  to  r»i|l  as  foUows: 

Avtl>S(tiy:S«c.l05(c)<6S8tBt.30(k4O 
US.C48«(c)aad  Sec. 401(0.  UI»8(«L178»-  . 
MS;  40  US.C.  TSim.  „    • 

S201-«M0:{Ai|i^iltfstfl  "    '^X-^^ 

2.  In  S201-&000,  remove  ^^  words 
"OMB  CircularJlio*  A-40aiuly-a  W7S. 
as  sunilementeid."  aoid  ad<£  in  dieiif      ' 
place,  die  wordb  "OMECircUlaftfoL  A- 
130.  December  ibises".  -*         "^  ,;" 

|20l-t.l02   (Aiimdsd)  •  >«T    " 

3.  Section  2a^  6.102  is  amend^by' 
removing  parag^h  («J.  ^  f . ;  v 

520i-«.i03-i   If^mnitdi:.  I.  ^^'^'l.'^^. 

4.  In  j  201-«.1^1.  paragra|^(a|)i 
remove  the  wqiids  "OMB  Circular  Na 


PART  201^«-4IECOflOS 
MANAOeHBIT  PROQRAMS 

1.  The  authpiity  citation  for  iMrt  901^ 
22  is  revisedto  read  as  foUbws:      ,.. 

AutlMrilyt  Sec.  lB6(c:),  «»8tat  3SB: «  .^  <r vi  > 
U.S.C4M(c}  and  Sec  101(a  MO  Stat  VBS-^ 
34&40U.S.C7Sl(f). 

.2,  The  table  of  cdntentslor  Part  aW*  r" 
22  is  amended  by  itemoWnytheiBdlH^'  '' 
for  S§  201-22.0Dl>-a  and  a(»-22X)0>-4. 


■    8.  Sections  20t^.22ilOt^«nd  201^ 
2&09l^anrreaio««d.'«  -  ~ 


ff201,224M»H> 

V    4. jn  1 2Ql'r22J)93-3.  paragraphs  (b)  v 
and  (c),  remove  die  words  "Assistant 
Adoinisfratoc  for  Infovmalioft  Resousoes 
Managenienfr.and.add.  in  their  jibMe..  ■. 
the  woeds  "Commtesioner^  lafonnatipn 
Resourc^.Manageinent  Service'*. 

PARr201-a4-^;M«IMI$ITK^ 


'■••r:::-: 


A-lOOand 
their  ptai^^l 
No.  A-1»'V 
l.Part201-2Gl 


^"  and  add  In 
'OM^CiflBular 


removed  andlhe 


heading  is  reseipied  to  read  as  fellows: 

PART  20i-2Q-4ADP  MANAOEMENT 
PROQRAMS  [Ri^VED] 

PART201<'21~j; 
TEUCOMiUN^TIOIIS 
MANAqUA^Nf^ROCM^         ^/^ 

1.  The  authc^  citation  for  I^rt  201- 
.21  iiB  revised  tb  rf ad  as  follows: 

Autlipiity:  Set.  a>5(cj,  63  Stat  380;  45     , 
U.S.C  466(0)  andSsc.  101(0,  IQOSlaL  1783- 

2.  The  table  oftconh^fs  for  Part  201- 
21 U  amended  l^HemovingUie  entries 
for  i  (20i-2i.oiBMid  20i-^:m7rand 
revising  the  «n' *     * 
tiirougl^aoi''^} 
through  201' 

-201-9412>-20l 

92O1-2tJ0ie2  _ 
[RsiriovwSantf 

3.  Sections 


iferSf20V-:^002 

tand  Si  201^21012- 

i44o  riead  sis  foit^vM:  ^ 

(Reserved^     -''' 
(Reaervedf  - 

j-214)02  through  201- 


21J007  are  remoi^  and  reserved. 


H  20t>914l2  thrttigii  20^21414   ,     .: 

.  IIWIIWVVU  HMI  ff^^ervKij 

4.  Sections  201-^1^12  through  201- 
2tli>14  are  removed  and  reserved.    »r' 

Is  >01«2iil«an4  801-21417   (ftanwvecri 

5.  SeoHons  20  -^.016  and  201-21.017 
are  removed^ 


(201-28.204  Poleies  and  proosdursa. 

(3>  Assist  central  management 
agencies  in  carrying  out  ^ir  specific 
Governmentwidie  responsibiHties 
relating  to  AOP  as  delineated  in  0MB 
Circular  A-130  (Appendix  III):  and 


•■p^f. 


§201-26.206   lAnMndstfl 

3. In  1 201-26.206  remove parapvph  *    .^, 
(ft).  i€dMd|iitte  ^fjra^a^to  (b)')!^  ' 

(e)  as  pbi^pbs  ta)  thhM#  (dj.  ahd' 
leyise  new^  d|s^^ted[  paragraph  (a) 
16  read  fltt  foudurs: 


T:'^Ayit6gijJorjr^poiiii^  Agency  updates 
td  thej£st«|^  sM  Nrabmitted  at 
ijieend  ofeaoi  (;alendat:  q^iiaH^. 
Agsni^  dai£  iM)  ^  Icfi^^ 
Qeneral  S«iriQeiB  Adiinihia^tion 
tWKHE),  Washington.  DC  20105. 

PART  aOi-30    JtAMAQCWPfr  OF  AOP 


V  1^  Theautlkirity  dtation  for  Pert  2oi 
24 is  revised  to  read  asfeHows: 

AuHMcitr.ftec  2^c),  63  Stat  990;  40  ' 
U.&G4*8(c)  andSeclOMO.  100  Stat  1783- 
.345: 4(>tMUl  781(0. 

*  *  ^'The  table  o£  Contents  for  Part  201- 
24  is  ankended  by  revising  Uie  entries  for 
1 201-24,10&and  if  201-24.301  through 
201-24.304  to  lead  as  follows: 
201-24.100^  Ktesiirred^  . 
901-2«jm— aOl-M.304    pieserved}       -     .. 

S  201^44.106  newwved  wx  nsserwdi    ■; 

SfScCtfon  201-24.105  is  removed  And 

•  reserved.         ■  -    .  - 

i20i-24J0i  CRsnievedaiwIReserMd] 
4.  Section  201*t24.3D14s  removed  and- 

reserved;^''; ->it<f V --r  ■-;  ■^•- ,-^-;;  - ;a^  ■■  Vyt ; ' "  ^ 

RECKIWEMEMTB      ,     ;       .  z^' % 

1.  The  alithority  dilation  fi^fPart '261- 
'  2e-is' revised  t6  read  as  follows:  ' 
'   '  Authority:  Sec^2d5(c).  03  Stat  390;  40 
-  US.C  486(c)  and  Sac.  101(0.  lOOS^t.  1703^ 
8«:40U5.e!^l(0.   '    •  '  '        /  '    . /' 

S201-26.SP4    tAmsndsdl  .>-:,-;: 

.  2:  Section  201-2a264  is  amended  %  - 
revising  paragraph  (a)(3)  to  read  as 
follows:  -^  '  ■ 


.1.  The  authority  citation  for  Port  201- 
30  is  revised  to  read  as  follows: 

AatiMriir.  Sec;  205(0).  63  Stat  300: 40 
V&C  4«fc)aBd8ec.  101(0.  iflOStat  I78»- 
345: 40  U.8.&  751(0- 

2.  T^.tikbtet  of  contents  for  part  ;!01- 
3Qis  amendad  by  removing  the  entries 
for  89  20l-:9(Ldl4  thretigh201-3doi^ 
and  revising  Reentries  for  Si  201- 
SOAJi  d>n>^Bh  201-30^)06;  aol-saolU, 
and  201-30.011  to  read  as  jfollows:   ' 


an^3aooi--jaoi-<«MHe 


(Rasarved) 
(ReMnred) 


if  201-S9i»1  VMugil  2ei-3ej006 
u  ramovaa  ana  naoarweoj 

3.Secd0iM  a01-30j0ei  thiw^  2tt5  i. 
60.906  are  removed  wklreseeved. 

iiwi-aiui(M>  cjiiwawdsiri 

'   4.  In  the  last  sentenceof 'i  201-30.007^^ 
paragraph  (a)»Ten)oved)e  words  "and 
as  required4>yi  201-20.0^,". 

|3ei-36M»  (Amended)     ' 

Vs.  In  i  201-30.009.  paragraph  (a)(2). 
remove  die  words  "QMB  Circular  A- 
'  IZl"  and  add.  in  their  place,  tlie  words 
"OMBCnrfCsiilarA-lsa" 

{201-30.006^   [Aiiiendadl 

6.  In  i*201-S0JD0O^.  renit>ve 
paragraphs  {a),  (d).  and  (e)  aiid 
redesignate  paragraphs  (b)  and  (c)  as 
paragraphs  (a)  and  (b). 

if  201-30.010  and  201-30A1 1 


7.  SectionriOl-30.010  ahd  2(n-30.dli 
are  removed  and  reserved. 

S  201-30.013-3   (Amended) 

&  Section  201-30.013-3  is  amended  by 
removing  paragraphs  (a)(1)  and  (b)(1). 
redesignating  paragraph  (a)(2}  as 
paragraph  (a)  and  paragraph  (b)(2)  as 
paragraph  (b).  and  removing  paragraph 
(c). 
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§§  201-30.014  throuflfi  aavaoiMo 

[ftemoved] 

9.  Sections  201-30.014  Arowgh  201- 
30.019  are  removed 

PART  2(»^31~SMARIII6  OF  AOP 
RESOURCES        . 

1.  The  atttftorfty  dlbffcHi  Ibr  Plart  2DT- 
31  is  revised  to  read  a»fott9nrs; 

Authority:  Sec.  ZOSCcj;  63Sttir.  390;  40 
U.S.C  486(G^andSec  lOlf^MQStat.  1783- 
345;  40  U.&C.  781(ff. 

2.  The  tabte  of  coateite  for  Part  201- 
31  is  amended  by  revising  the  eatries  for 
§  201-31.002  and  §  S  201-31.007  throng 
201-3Lttl  t*  Bead  M  fotlBvw^ 

201-31J)Q2    [Reserved) 
201-31.007—201-31.011    [Reserved^ 


§201-31.001    Ummanil 

3.  In  §  201-aii](R  removethe 
introductory  ptoase.  "As  pnnided  ia 
§  201-20.006.". 


§201-31i002    II 

4.  Section  201-3TX0Z  is  renoved  and 
reserved. 


§201-3MIM    r4 

5.  In  S  201-31.003,  paragraph  (a), 
remove  the  wwrdv  '^KBGIiailar  A- 
121.  subject:  Govt  AniDwitiiqretoP 
Recovery  and  Interagency  Sharing, 
dated  September  1^  1980.  apecifiealty 
paragraph  4f,  apphes^and  add.  in  their 
place,  the  worAi  "OKBCktnlarA-lSO. 
subject:  Management  of  PederaP 
Information  Resources,  dated  Decerabec 
12. 1985.  (specifically  Af$pendix  H. 
paragraph  5)  applies". 

§201-31^)03    [AnMNdadt 

&  In  §  a)l-31.003,  paragraph  (bV 
remove  the  words  "fsee  also  0MB 
Circul«  A-121.  paragraph  4ar  and  add. 
in  their  place,  the  words  "(seeatseOMV 
Circular  Ar-t30t  Appendix  U,  paragraph 
4)". 

7.  In  S  201-31.003,  pacagtaphte^ 
remove  the  words  "(see  S  201-31.002)". 

8.  In  §  201-31.003.  paragraph  (f)> 
remove  the  words  "isee  9  201-31.010- 
1)". 

§201-31.004    lAmendedl 

9.  In  S  201-31.004,  remove  paragiapfaa 
(b)  and  ((^  redesignate  paragFapha  (c) 
and  (e)  as  paragraphs  (b]  aad  (c);  and  in 
the  newly  designated  paragraph  (c),  • 
remove  the  words  '^Offi  C^iictdar  A- 
121"  and  add.  in  their  place,  the  words 
"OhfB  Qrcular  Ar-130". 

§201-31.00$  EAmeiNtadf 

10.  In  1 201-31.005.  paragraph  ^j, 
remove  the  words  "(see  S  201-31.002)". 


§201-31.006    {/ 

11.  In  S  201-aiaa^pMatiiiiihi  ta|«ad 
(b),  remove  the  parenthetical  phrase 
"(ardMuiediit-i  aw-a.00iy  w4>eie  ver  it 
appears;  am^rennrve^fKFSp*  wherever 
it  appears  aad  add  in  itsptue 
"(WKHig". 

12.  Ir-S  201-31.006,  paragra|rf»  fci, 
remove  the  inreBdietical  j^aae 
"(curHnlly  aaaigjoed  eviration,  date: 
March  31..  1965)"- 

§§  201-31.01»BlHMg»l  3m-9f.9n-4 
IRamovad  and  Raaarvadl 

13.  Sectieiw  a9I-A.ei&  through  20f- 
31.010-4  are  removed  and  reserved. 

PART  201-3a-COr<THACTW&FOR. 
ADP  RESOURCES 

r  The  aoAafity  eitatfon  for  RHt  20^- 
32  is  rcviMd  thread  as foMowa: 

Autiiority:  Sec.  20a(6k63  StaL  390t4a 
U.S.C.  486(c]  and  Sec.  101(f).  tOO  Stat  1783- 
345;  40  U.S.C.  TSti^ 

2.  The  table  of  contents  for  Part  291- 
32  is  amended  b^  revising  the  eebies  for 
§  S  201-32.101. 201-92.106, 201-32.207. 
and  201-32.208  to  read  as  fblfotvs: 

201-32J91  ptmnred) 
201-32.KK  (Reserved] 
201-32J207— 201-32,208    preserved! 


§20!K32.M«  [WuewaHaodWeiatvidt 

3.  Si«Haii'a»-aa.lOt  is  removed  and 

reserved. 

§201-32.102    lAmandedl 

4.  In  §  201-32.102,  paragraphs  (b)  and 
(c),  remoMe  Uie  waid»  "A0»  Vtund"  and 
add.  m.  thair  place,  the  wards  "IT  Fwad". 

S201-3M04    [Amendadl 

5.  In  1 281^-^104.  pengr^  (a)L 
remove  the  words  "|SeeOMB  Civealar 
No.  A-71.  Transmittal  Memorandum  Noi. 
1,  dated  July  27, 1978.  and  implementing 
policies"  and  add,  in.  titefe-ptnee.  the 
words  "(See  0MB  Circular  N8LAr-13Qt 
dated  December  12, 1985,  (Appendix  U). 
and  implementing  poHcies**. 

§201-32.105   IRaoMvad  and  Raaarvadl 

6.  SectioD2aiHa2.M&is  pesraved  and 
reserved. 


§201-32.206 

7.  In  f  SDt-aEUOO;  peragrapH  {a}(if  is 
amended  fey  wnev  ing  "i  2Q»-fl.aQ2'-2r*' 
in  the  Hrst  sentence  and  adding,  in  its 
place,  "4  201-lLOda-l". 

§§201-32.207  and  201-32.208    (Rmnovad 
and  Raaarvadli 

8.  Sections  201-32.207  and  201-32.209 
are  removed  and  reserved. 

§201-32.36&   (Amsntfadl 

9.  In  S  201-32-302.  remove  paragraph 


(a):  redasigaete  pwagraphs  (b>aiid  (e> 
as  panpaphs  (a^  and  flk)(  and  in  die 
new^  deaignalad  painJiiBph  f»)l  renew 
the  words  "ParayapkScfT)  of  OMB 
Circular  A-108  C40  PR  28948.  July  8. 
1975)"  and  aid,  m  their  ^bce.  the  words 
"OMB  Circular  A-130,  fAppendix  P. 
paragraph  3c],  dated  Decembei  12, 
1985", 


§201-32J63 

10.  h  f  201-32.303,  paragraph  t/sfp),. 
remove  the  words  "OMB  Qrcurar  A- 
121"  and  add,  in  their  place,  the  words 
"OMB  Circular  A-130,  Appendix  IT. 

PARXaW  n    CUPPORTWS  AOP 

ACTivnm 

1.  Part  201-34  is  resMwed  and 
reserved. 

PART  201-30— MAJOB  CHANGES  AND 
NEW  IRSTALLATIONS  OF 
TELECOMMUNICATRNIS  RESOURCES 

1.  The  authority  dtation  for  Part  201- 
39  is  revised  to  read  as  foffows: 

Aulhadty'.Sec.  aQef«4.8»  Stat  3SOs  40 
U.S.C.  48a(clandSec  101^  100  Stat.  178^ 
345;  40  U.S.C.  751(f). 


§  201-39JiS2-7^  [ABMndadI 

2.  In  1 201H39.08B-7,  remove  the  last 
two  sentences. 


§201-39.006-6    [i 

3.  In  9  201-3a006-6,  paragraph  (dU 
remove  the  words  "in  comparison  with 
the  Federal  Telecommiuricatfons  System 
(FTS)  teleconference  services'*  at  the 
end  of  the  sentence. 

PART  201-45— MANAGEMENT  OF 
RECORDS 

1.  The  authority  citatioa  for  Pact  2(n- 
45  is  revised  to  read  as  follows: 

Authariiy:  Sec  2eS(^  03  StaiC  3Mt  40' 
U.S.C.  4a8(e)  aod  Sec  imff).  10*  Stat  1783- 
345;40U.&C7Sltf). 

2.  The  tabfa  of  contents  for  Part  201- 
45  is  amended  by  removing  the  entries 
for  9  9  201-45.104-6  and'  2Slr-t5.106-4: 
removing  Subpart  201-W.7  and  Subpart 
201-45.8,  consiatinsof  U  20t-45JQft^ 
through  201-45.804;  and  lewaing  the; 
entries  for  99  201-45.104-2, 2m-45.10»- 
3,  201-45.503,  and  201-45.511  to  read  as 
follows: 

201-t5.i04-2    (Reserved! 
201-t5.10»-3    [Reserved! 
201-45.50»    [ReMTNdl 
201-45.511    pJUsenwdl 

§20t-«S.l0«   [AmaralMt 

3. 1»  }'2Bl-4S.]ai-l,  paragraph  fbK2% 
remove  the  words  "Office  of  Informadon- 


r«deral  RegJBter  /  Vol.  53.  Na  126  /  Thursday.  June  30.  1888  /  Rules  and  Regulatiom         24725 


Resources  Management"  and  add,  in- 
tiwir  place,  the  words  "bdermation 
Resources  Management  Service*'.  - . 

$201-45.10^2    [Removed  and  Rm«v«Q 

4.  Section  1201-45.104-2  is  removed 
and  reservq 

(Removedl 
-45.104-5  is  removed. 


-45.100-4  Is  removed. 

[Hemoired  and  n>aiiv»dl 
l-45;109-9  is  reindved 

•*     •"■  .... 

[Removwl  and  RcMrvwl] 

a  Section  I201-45.503  is  removed  and 
reserved. 

S  201-45.5044    [AmwKtodl 

9.  In  9  20^445.504-2.  remove  the. 
introductory]  paragraph. 

$201-4S.50SMl    [AmendMl] 

10.  In  S  2W-45.S05-1.  remove 
"ATRAR"  in  two  places  and  add  in  its 
place  "CAIR"  and  remove  "GSA/OIRM" 
and  add  in  its  place  "GSA/IRMS". 

f  26l-4S.S0«|    [AmwNtod] 

11.  In  8  29^  [-45.506.  remove  the  first 
sentence. 

S  201-45.511  ;  ( Amended] 

12.  Sectioh  201-45.511  is  removed  and 
reserved. 

Subpart  20^-45.5   [AmwidMl] 

13.  In  Suljj^art  201-45.5  remove 
"KLSO"  whiSrever  it  appears  in  the 
subpart  anc|  {add  in  its  place  "KMPS". 

Sut>part  20^|-45.6    [Amended] 

14.  In  SutUart  201-45.6  remove 
"KLSO**  wherever  it  appears  in  the 
subpart  and  add  in  its  place  "KMAS". 

§201-45j60»-te   [Amended] 

15.  In  §  20^-45.600-^2  remove  "KMPF' 
and  add  in  ilJB  place  "KMPR". 

Sul>part  20^45.8— [Amended] 

§{  201-45J00  through  201-45.804 
[Removed]  | : 

16.  Subpa^  201-45.8,  consisting  of 
§S  201-45.800  through  201-45.804  is 
removed. 

Dated:  Jun^  16. 1988. 
lohn  Aldeno  i| 

Acting  Adminietrator  of  General  Senicee. 
(FR  Doc  88-14765  Filed  6-29-68:  8:45  am] 
BIUJNOCOM( 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64    -. 

(DeelMt  Not^EMA  <7Mh 

Suspenaipngf  jCflijtifnunity  EMgibjii^ 
Idaho etiri.\:^>  .,,  -^^r^li 

AOENCV:  Federal  Emergency 
Management  Agen^r.TEMA.'  " 
ACncntPinalrule.   -  -. 

StimiAllv:  This  rule  lists  (^immunities, 
where  the  sale  of  flood  insurance  has 
been  authorized  uiiider  the  National 
Flood  InlBurance  Program  (NFIP),  that 
are  suspended  on  the  effective  date 
shown  in  this  rule  because  Of 
noncom]}liance  with  the  revised 
floodplain  management  criteria  of  the 
NFIf.  If  PEMA  receives  documentation 
that  the  community  has  adopted  the 
required  revisions  prior  to  the  effective 
suspension  date  given  in  this  rule,  the 
community  will  not  be  suspended  and 
the  suspension  will  be  withdrawn  by 
publication  in  the  Federal  Register. 
EFFECTIVE  date:  July  4. 1988. 
FOR  FURTHER  INFORMATION  CONTACTS 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration, 
Federal  Center  Plaza.  500  C  Street  SW.. 
Room  416.  Washington.  DC  20472.  (202) 
646-2717. 

SUPPLEMENTARY  INFORMATION:  The 
NFIP  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the  NFIP 
(42  U.S.C  4001-4128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  floodplain 
management  measures  with  effective 
enforcement  measures. 

On  August  25, 1966,  FEMA  published 
a  final  rule  in  the  Federal  Register  that 
revised  the  NFIP  floodplain  management 
criteria.  The  rule  became  effective  on 
October  1. 1986.  As  a  condition  for 
continued  eligibility  in  the  NFIP.  the 
criteria  at  44  CFR  60.7  require 
communities  to  revise  their  floodplain 
management  regulations  to  make  them 
consistent  with  any  revised  NFIP 
regulation  within  6  months  of  the 
effective  date  of  that  revision  or  be 
subject  to  suspension  from  participation 
in  the  NFIP. 


The  communities  listed  in  this  notice 
have  not  amended  or  adopted  floodpT^in 
management  regulations  that 
incorporate  the  rule  revision. 
Accordinj^y,  the  communities  are  not 
compliant  with  NFIP  criteria  and  will  be 
suspended  on  the  effectivf!  date  shown 
in  this  final  rule.  However,  some  of 
these  commonities  may  adopt  and 
submit  the  required  documentation  of 
legally  Miforceable  revised  floodplain 
management  regulations  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

The  Administrator  finds  that  notice 
and  public  procedures  under  5  U.S.C 
633(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  90- 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
coinmunity  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C 
G05(b),  the  Administrator,  Federal 
Insurance  Administration,  FEMA, 
hereby  certifier  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  ihe  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  adopt 
adequate  floodplain  management 
measures,  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  for  community 
participation. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance  and  floodplains. 
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PART  64— [AMENOEOl 

1.  The  authority  cHation  for  Part  64 
continues  to  read  a»  foHews: 

§84.6    UstofeNgtotecommunittes. 


Authority:  42  U.S.CL40ia  «i.M«.. 
Reorganization  PlaaNU-S  of  iaBat.BjaL  12127. 


2.  Secten  84.0  it  aMBded  by  addias 
in  alphabctteat  sequence  anr  talrie*  l» 
the  tabte. 


State 


Waho 

Do 

Do 

Do 

Do 

Do _ 

Do 

Do 

North  Caiotins.. 

Oo..„ 

Do. 

Doi 

Do 

Do 

Do 

Do.„ 


Contmunity  name 


tMncoiporaled  areas.... 

Ouboia,  <%  of 

Hawison,  city  of 

VVM^Mira^ CWy  Or.. — ...... 

Pa«FaHa,.cilyof 

Ra«»)4nwvcity  o« 

ftofiWawi;  e«»  01 

mm^tntct 

Efwetdt  towvfrot 

FuqH«y-VanHa,  town  of. 

Gaston,  toimof 

tMiiworporalad  areas.... 
Rocky  MEwnil  city  of 

wvVflfRi,  lO^MR  Of— •••». 

Wliitaken.  toum  of 

Woodtentt  town  of 


County 


Omk 

Kootenai.. 

Waho 

Kootenai- 
Kootenal- 


Kootaw*.. 
HalHax 


Wrte 

Nortftampton 

Halifax _. 

EdgecombanfNastt. 

Northaraplon 

Edgecomb  and  Nash. 
Northampton 


Commu- 
nity No. 


165167 
160080 


wooea 

16CW7 
160110 

awfis 

370239 
370413 
370327 
376092 
3?042» 
370005 
370177 


KFfVChI^v  ^Hlv 


Ju(y4. 1«68. 
0» 
Do 
0» 
Do 
Do 
Do 
09 
Da 
Do 
Do 
Do 
Do 
D» 
DD 
Do 


Harold  T.  Durjwe, 

Administrator,  Federal  Insurance 
Admkiistrodoiu 

[FV  Ooc.88-1473a  Fifed  8-29-W  8:45  am} 
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This  section  o»  the  FE[}ERAL  REGISTER 
contains  nMices  to  the  pubSc  of  the 
proposed  if^nnoe  of  niies  and 
reguMtons^  IThe  purpose  of  these  notices 
is  to  gKw  ilrterested  persons  an 
opportunNyl  lo  partictpate  tn  the  njle 
maiong  pri^  to  the  adopion  of  the  final 
rules. 

il 


SMALL  B^INESS  AOMNISTIIATION 
13CFRP4^105 

Conflict  otrilntwmt 

AOENCV:  S^all  Business  Admiiiistratkm. 
ACnoicPil^posednile. 

summary:  SBA  proposes  the  foUowing 
changes  to  its  Standards  of  Conduct 
Regulatioiti  to  confonn  ivith  a 
govenunent-wide  policy  regarding 
exception^  jto  the  prohibitioii  of 
acceptance!  of  food  and  refrMhments  by 
Executive  Branch  Employees  from 
prohibited  sources. 

DATES:  Conments  must  be  received  on 
or  before  AjBgust  1, 1988. 

address:  Michael  P.  Kmkead.  Alternate 
Agency  Ethics  Official.  Small  Business 
Administra^n.  1441 L  Street  NW.. 
Room  722,|^a8hington.  DC  20418,  (202) 
653-6381. I 

R  IfiFORMATION  CONTACT: 

inkead.  (202]  653-6381. 


October 


rARV  INRNMMTiON:  On 

^1987.  the  Office  of 
Govemmttit  Ethics  issued  a 
memorancjtim  whidi  reiterated  that 
OfTice's  long-standing  interpretation  of 
E.0. 11222  And  Part  735  of  Title  5.  CFR. 
which  prohibits  the  accepUnc^'of  free 
food  and  repeshment  when  provided  by 
prohibited!  Sources.  The  memorandum 
notes  that  i^ubsection  201(b)  of 
Executive  Order  11222  recognizes  that 
individual  Ugencies  may  need  to  provide 
for  certain  teceptions  to  the  broad 
restriction|  Subject  to  Office  of 
Govemme|M  Ediics  ap|Mt)val. 

^ JWithExMnthwOnier 

12291.  Th^Begulalory  Flexibility  Ad 
and  TIm  Fa^atWocIt  Rediiciioa  Act 

This  proposed  rule  is  solely  related  to 
agency  personnel  and.  therefore,  is 
exempted  from  the  coverage  of 
Executive  l^er  12291.  E.0. 12291 
section  1(«  ]  ;3).  In  ooB^iIiance  with  the 
Regulator)  nexibility  Act  5  U.S.C  601 
etaeq^  SB  >  certifies  that  this  proposed 
rule,  if  promulgated  in  final  form,  will 


not  have  a  significant  economic  effect 
on  a  substantial  naaJbet  of  small  entities 
because  it  relates  k^^  to  agency 
persQimd.  Fiaayy.  tf  adiqited  in  final 
form,  diis  proposed  ml*  will  impose  no 
new  npottka^  or  reoonflceqiing 
requiranents  under  die  P^iierwork 
Reduction  Act.  44  U.&C  Ch.  3& 

The  foUowfaigpropoMd  exceptiom  to 
this  government-wide  policy  have  been 
approved  by  the  Office  of  Government 
Ethics,  and  are  hereby  issued  as  a 
proposed  role. 

Ust  of  Subfects  in  13  CFR  Part  105 

Conilict  of  interests. 
Accordingly.  ^A  proposes  to  amend 
Part  105  Title  13,  CFR  as  follows: 

PART  105-{AMEM)EO) 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sea  5. 72  Stat  385  (15 
U.S.C.  634);  E.0. 11222:  3  CFR  1964-65 
Comp.;  5  CFR  735.101 

§105.503    [Amended! 

2.  Section  105.503(aKl)  is  proposed  to 
be  revised  to  read  as  follows: 

(a)  •  •  • 

(1)  Has,  or  is  seeking  to  obtain 
directly  or  as  the  representative  of 
another,  any  contractual  or  other 
business  or  fiiiandal  relations  with  SBA 
or  any  SBA  Assistance. 

3.  Section  105.503(b)(2)  is  proposed  to 
be  revised  to  read: 

•        •        •        *        •  X 

(b)(2)  The  acceptance  of  food  and 
refreshments  of  nominal  value  when: 

(i)  On  infrequent  occasions  they  are 
provided  in  the  ordinary  course  of  a 
luncheon  or  dinner  business  meeting  or 
other  business  meeting  or  on  an 
inspection  tour  where  an  empl^ee  may 
properiy  be  fai  attendance;  or 

(ii)  it  is  in  SBA's  fattnest  that  an 
employee  attend  an  event  such  as  a 
reception,  seminar,  conference,  or 
training  session,  inhere  food  or 
refreshments  are  being  served,  provided 
that  the  event  is  expected  to  be  widely 
attended  and  of  mutual  interest  to  the 
Government  and  the  private  sector  die 
food  and  refi«^iments  <^ered  is  not 
excessive:  and  the  employee  o^ns 
prior  approval  bom  bis  immediate 
supervisor,  or  tn  die  case  of  Agency 
management  officials,  prior  ai^roval 
from  the  appn^riate  Agency  Ethics 


Official.  However,  where  the  sponsor  of 
the  event  is  an  individaal  or  entity  diat 
is  directly  involved  in  a  matter  or  . 
matters  presently  before  SBA  or 
otherwise  regulated  by  SBA.  the 
approving  official  must  also  determine 
diat  the  timing  of  the  event  or  other 
circumstances  surrounding  the  event  do 
not  create  a  real  or  apparent  conflict  of 
interest 
•       •       •       *       * 

Dated- June  1.10M. 


Administrator 

[FR  Doc  88-14772  Piled  8-29-88;  8:45  am] 

MLUNQ  CODE  W29-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sodat  Socurity  Admbiistration 

20  CFR  Part  404 

[flas.Na4] 

Fadaral  OldAga,  Survivors,  and 
DiiabHt]^  Insuranos;  EmploynMiit 
Wages-SeH-Eroploymmit— SeM- 
EmpioyiiMnl  Inoomo 

AOENCV:  Social  Security  Administration, 
HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  We  propose  to  revise  several 
rules  in  Subpart  K — Employment 
Wages,  Self-Emi^oyment  and  Self- 
Employment  Income— of  Part  404  of  the 
Social  Security  Administration 
regulations.  These  revisions  are  being 
proposed  for  the  following  reasons: 

1.  To  reflect  statutory  enactments 
currendy  in  effect: 

2.  To  reflect  certain  policies  regarding 
pay  for  work  by  certain  members  of 
religious  orders: 

3.  To  delete  provisions  of  rules  that 
were  previously,  but  not  currently,  in 
effect;  and 

4.  To  clarify  certain  roles,  combine 
where  appropriate  the  rules  contained  in 
two  sections  into  one  section,  and  delete 
superfluous  sections. 

date:  To  be  sure  your  comments  are 
considered  we  must  receive  them  no 
later  than  August  29, 1988. 

AOORCascs:  Comments  should  be 
submitted  in  writing  lathe 
Commissioner  of  Soidal  Secmity. 
Department  of  Healdi  and  Human 
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Services.  P.O.  Box  1585.  Baltimore,  MD 
21235.  or  delivered  to  the  Office  of 
Regulations.  Social  Security 
.  Administration.  3-B-4  Operations 
Building.  6401  Security  Boulevard. 
Baltimore.  MD  21235.  between  &00  a.m. 
and  4:30  p.m.  on  regular  business  days< 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  tl^e  contact  person 
shoivn  below. 

FOU  RmTHER  INFORMATION  CONTACT: 
C.H.  Campbell  Legal  Assistant,  Office 
of  Regulations,  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore.  MD  21235.  (301) 
597-3408. 

auPPiaKNTARY  INFOmUTION:  These 
amendments  would  revise  several  rules 
relating  to  coverage  under  Social 
Seauity.  Most  of  the  rules  are  being 
proposed  to  reflect  legislative 
enactments  for  including  or  excluding 
certain  categories  of  employer  payments 
as  wages  under  the  Social  Security  Act. 
Additionally,  two  of  the  proposed  rules 
reflect  statutory  enactments  concerning 

(1)  whether  work  as  a  church  employee 
is  employment  or  $elf>employmcnt  and 

(2)  the  revocation  of  a  minister's 
exemption  from  Social  Security 
coverage.  The  remaining  rules  are  being 
proposed  for  such  reasons  as  affording 
greater  clarity,  reorganizing  the  materal 
under  a  rule,- or  the  consolidation  of 
sections. 

A  section-by-section  description  of 
the  proposed  revisions  follows: 

Section  404.1001    Introduction. 

We  propose  to  revise  paragraph  (d)(3) 
of  this  section  to  provide  a  more 
comprehensive  overview  of  the  rules  on 
wages  for  Social  Security  purposes. 

Section  404.1026    Work  for  a  church  or 
'  qualified  church-controlled 
organization. 

We  propose  to  amend  paragraph  (a)  . 
of  this  section  to  conform  it  with  the 
provisions  of  section  1882  of  Pub.  L  No. 
99-S14  (the  Tax  Reform  Act  of  1986) 
designating  some  church  employees' 
income  as  self-emplo^-ment 

Section  404.1041    Wages.        -     .  v    .t-  - 

We  propose  to  add  paragraphs  te)  aiid"^ 
(f)  to  this  section  to  provide  a  more 
comprehensive  treatment  of  wages  in 
general.  Paragraph  (e)  describes 
employment  where  wages  are  counted 
only  when  paid  in  cash.  Paragraph  (f) 
concerns  payment  for  services  by  home 
workers. 

We  also  propose  to  amend  paragraph 
(d)  of  this  section  to  make  it  consistent 
with  the  added  paragraphs  (e)  and  (f). 
The  present  paragraph  (d)  would  infer 


that  wages  cannot  be  restricted  to  cash 
pajnments  alone  in  certain  kinds  of     ■ 
employment.       .^.  .         ,  -  s- *. 

Section  404.1042    Wages  v^n'paid  and 
received.         -        •  -        - 

We  i^rc^iose  to  add  a  paragraph  (f)  to 
this  section  to  reflect  enactment  of 
section  324(c)(lj  otPub.  L  No.  9fr-21  (the 
Social  Security  Amendmmts  of  1983) 
which  amended  section  208  of  the  Social 
Security  Act  This  new  paragraph  (f) 
will  indicate  when  payments  to  an 
employee  under  a  nonqualified  deferred 
compensation  plan  are  credi4able  as 
wages. 

Section  404. 1046   Pay  for  work  by 
certain  members  of  religious  orders. 

We  propose  to  add  a  new  provision 
on  crediting  as  wages  the  payments 
received  hy  a  member  of  a  religious 
order  who  works  for  a  third  party. 

Section  404.1048    Contribution  and 
benefit  base  after  1981. 

We  propose  to  delete  reference  to 
1981  earnings  as  a  beneRt  base.  This 
change  was  made  for  the  purpose  of 
affording  greater  clarity  to  the  subpart. 

Section  404. 1049   Payments  under  an 
employer  plan  or  system  that  are 
excluded  from  wages. 

We  propose  to  amend  paragraphs  (a) 
and  (b)  and  add  paragraph  (c)  to  this 
section  to  reflect  amendmeijtof 
paragraphs  (b)  and  (m)(l)(C)  of  section 
209  of  the  Social  Security  Act  by 
paragraphs  (c)(1)  and  (c)(3)  of  section 
324  of  Pub.  L  No.  98-21  (the  Social 
Security  Amendments  of  1983).  These 
statutory  provisions  change  the  prior 
exclusions  &pm  wages  of  the  pajrments 
made  on  account  of  retirement  under  an 
employer's  plan  or  system. 

Section  404.1050   Retirement  payments. 

We  propose  to  change  this  section, 
which  describes  what  retirement 
payments  are  excluded  from  wages,  also 
to  reflect  paragraphs  (b)  and  {m)(l)(C)  of 
section  209  of  the  Social  Security  Act  as 
amended  by  paragraphs  (c)(1)  and  (c)(3) 
of  section  324  of  Pub.'L  No.  98-21  (the 
Social  Security  Amendments  of  1963). 

Section  404.1051    Payment  on  account 
of  sickness  and  accident  disability  or 
related  medical  or  hospitalization 
expenses,  - 

We  propose  to  combine  §  404.1041A 
with  this  section.  Section  404.10S1A 
describes  the  sick  payments  paid  an 
employee  in  the  6-month  period  after  his 
or  her  work  stopped  and  whether  these 
payments  are  wages.  Since  we  are 
combining  the  provisions  of  these  two 


sections,  we  propose  to  delete 
i  404.1051A. 

Section  404,1052  Payments  from  or  (c 
certain  tax  exempt  trustf  or  payments 
'under  or  into  certain  annuity  plans. 

We  propose  to  combine  the  current  ' 
S  W4.1063.  which  states  the  rule  on  the 
exclusion  from  wages  of  annuity  plan 
payments,  with  this  section,  which 
states  the  rule  on  the  exclusion  frcmt 
wages  of  payments  from  or  to  certain    - 
tax-exempt  trusts. 

This  proposed  revised  section  and    • 
proposed  S  404.1053  (discussed  below) 
contain  some  but  not  all  the  wage 
exclusions  listed  under  section  209(e)  of 
the  Act.  The  few  exclusions  that  are  not 
contained  in  the  proposed  regulations 
are  self-executing,  nondiscretionary 
statutory  provisidns  that  require  no 
implementing  policies  or  interpretations 
by  the  Secretary  of  Health  and  Human   ' 
Services. 

Section  404.1053  "Qualified  benefits" 
under  a  cafeteria  plan. 

We  propose  to  add  a  new  {  404.1053 
to  provide  for  excluding  "qualified 
benefits"  under  a  cafeteria  plan  from  a 
person's  wages  and  to  reflect  the 
amendment  of  jsection  209(e)  of  the 
Social  Security  Act  by  section 
1151(d)(2)(C)  of  Pub.  L  No.  99-514  (the 
Tax  Reform  Act  of  1988). 

Section  404.1054    Payments  by  an 
employer  of  an  employee's  tax  or 
employee  'a  contribution  under  State 
law. 

We  propose  to  renumber  current 
§  404.1055  as  S  404.1d54.  We  also 
propose  to  delete  from  the  renumbered 
section  the  provisions  of  the  rule  that 
were  in  force  prior  to  January  1. 1981  for 
most  emplo3mient  and  the  special 
provisions  in  effect  prior  to  January  1, 
1984  for  State  or  local  employment. 

The  current  S  404.1054  provisions, 
which  provide  for  excluding  from  an 
employee's  wages  the  employer's 
payments  into  a  bond  purchase  plan  for 
the  employee,  are  no  longer  in  effect 
because  of  the  enactment  of  section  491 
of  Pub.  L  98-389  (the  Deficit  Reduction 
Act  of  1984).  This  bond  purchase  plan 
wage  exclusion  was  no  longer  in  effect 
beginning  January  1. 1984  and. 
consequently,  will  be  deleted  from  the 
regulations. 

Section  404. 1058    Special  situations. 

We  propose  to  renumber  current 
S  404.1059  as  9404.1058.  In  addition,  we 
propose  to  make  the  following  two   - 
changes: 

1.  Clarification  of  the  rule  on  the  $100 
standard  for  determining  whether  a 
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ker's  pajiinents  are  wages.  The 
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r  who  meets  die 
nts  described  in  section 
)  of  the  Social  Security  Act 

2.  We  ^pose  to  delete  the  provisions 
in  paragiSph  (g)  that  are  no  longer  in 
effect  as  4  result  of  section  324(c)(a)(B) 
of  Pub.  L  96-21.  the  Social  Security 
Amendnitnts  of  1963. 

Sectim  464.1068   EmpJoyees  who  are 
conskieivd  self-emphyed. 

We  pr^bose  to  amend  paragraph  (!)  to 
reflect  sc  dtion  1862  of  Pub.  L  No.  80-614 
(the  Tax  Reform  Act  of  1986)  eonceming 
the  specifii  rules  for  determining  the 
amount  of  a  person's  self-ea^tk^ment 
income  if  he  or  she  works  for  a  diucch 
or  church-lcontiolled  ocganixatioD  which 
has  electpjd  not  to  participate  in  the 
Social  ScKlurity  program. 

Section  4/1)4.1070  Christian  Science 
practitiotoers. 

We  pn^iKtse  to  amend  this  section  to 
reflect  enactment  of  section  ITtM  of  Pub. 
L  96-5141  Rhe  Tax  Reform  Act  of  1988), 
which  peHnits  Christian  Science 
practitioiiirs  to  revoke  an  exen^tion 
from  Social  Security  coverage  and 
payment  qf  the  self-employment  tax. 

Section  4(i4.1071  Ministers  and  members 
ofreligioim  orders. 

'  We  prdiose  to  amend  this  sectim 
also  to  reJQect  enactment  of  section  1704 
of  Pub.  L  No.  9»-514  (the  Tax  Reform 
Act  of  1986).  These  statutory  provisions 
permit  ministers  and  members  of 
religious  i*ders  who  have  not  taken  a 
vow  of  p^Verty  to  revoke  an  exemption 
from  Social  Security  coverage  and 
payment  cjf  the  self-employment  tax.  , 

Renutnb^ng.  Removal  and  Reserving 
ofSectiohk 

We  pnmose  to  make  the  following 
renumbenhg  changes: 


Cu^ffent 'section  Na 


{404.1056. 
$404.1056. 
f  404.1057. 
$404.1056. 
$404.1059. 
$  404.  f  060. 


■tr- 


1404.1064 
{404.1055 
(40«.ta66 
1404.1057 

$404.1068 
$404.t059 


We  propose  to  remove  §  404.1051A 
but  reMnf^  {  4O4.l06a 


Regulatory  Procedures 
Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  iuider.Exeouttve  Order  (E.O.) 
12291  and  Ae  Secretary  has  determined 
tfwt  this  is  not  a  raa|or  rule  under  E.O. 
12291.  Therefore,  a  regulatory  Impact 
analysis  is  not  required. 

The  ndes  involving  coverage  changes 
under  Social  Security  wfaidi  can  be 
expected  to  involve  some  program  costs 
are  the  following; 

1.  Paynents  under  •  nonqualified 
deferred  payment  plan; 

2.  Biyment  of  "quaHfled  benefits'* 
under  cafeteria  plan: 

3.  Work  for  a  church  or  a  church- 
controlled  organization; 

4.  Pay  for  work  by  certain  members  of 
religious  orders  who  work  for  third 
parties;  and 

5.  Revocation  by  ministers,  members 
of  rriigious  orders,  and  Christian 
Science  practitioners  of  an  exemption 
from  Social  Security  coverage. 

These  provisions  are  not  expected  to 
have  a  cost-impact  on  the  economy  of 
$100  million  or  more  in  1  year. 

Additionally,  thesechanges in  the 
rules  are  not  expected  to  signiHcantly 
increese  the  hours  and  duties  of  Social 
Security  Administration  personnel 
Hence,  administrative  costs  and 
workyear  increases  are  expected  to  be 
negligible. 

Paperwork  Reduction  Act 

These  proposed  regulations  impose  no 
reportingy  recordkeeping  requirements 
requiring  the  OfHce  of  Management  and 
Budget  clearance. 

Regulatory  Fkxibility  Act 

The  Secretary  certifies  that  these 
regulations,  if  promulgated,  will  not 
have  a  significant  econtHnic  impact  on  a 
substantial  number  of  smsU  entities.  The 
rules  pertaining  to  certain  categories  of 
employer  payments  being  tnduded  or 
exduded  as  wages  can  affiect  the 
amount  of  the  Social  Security  tax  to  be 
paid  by  businesses  and  other  small 
entities.  However,  these  provisions 
simply  state,  without  mudi  elaboration, 
very  specific  statoteiy  provisions. 
Therefore^  dicse  statutory  provisions  are 
being  implemented  with  no  regulatory 
discretion.  Moreover,  enforeement  of 
these  statntoiy  pnnrisions  fSbr  the  most 
part  is  the  responsibility  of  the  Internal 
Revenue  Service  which  determines  and 
collects  the  appropriate  tax  under  the 
Federal  Insurance  Contributions  Act  or 
Self-Employment  Contributions  Act  It  is 
anticipated  these  regulations  will  have  a 
minimal  overall  economic  impact  and  a 
regulatory  flexibility  analysis,  as 
provided  in  Pub.  L  96-354.  the 


Regulatocy  Fleitibility  Act.  is  not 
required. 

(CaUk>g  of  Federal  OnMstfc  Assistance 
Pragrtes:  Nol  l&aoe  8od*>  8ecurity 
DisAMty  iasimBce:  N&  13«B  Sodal 
Security— RatiremeBt  InturanoerNo.  13.806 
Soda]  Security— Svrvivora  lasoraace) 

List  of  Subjects  in  26  CFR  Port  464 

.  Administrative  practice  and 
procediire.Death  benefits.  Disability 
benefits,  Old-Age.  Survivors,  and 
Disability  Insurance. 

Deted:  April  11.  I98a 
DaRasR.Hafdy, 

Commissioner  of  SociofSectirity. 

Approved  May  11, 1968. 
Otis  R-BowMi, 

Secretary  of  Health  and  Human  Services. 

Part  404  of  Chapter  m.  Title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS.  AND  DISABILITY 
INSURANCE  (1950-       ) 

1.  The  authority  citation  for  Subpart  K 
is  revised  to  read  as  follows: 

Aulbority:  Sees.  20S(a).  209. 2ia  211. 229(s). 
230. 231.  and  1102  of  the  Social  Security  Act: 
42  U.S.C  405(a],  408, 410. 411. 429(a).  430. 431. 
and  1302:  Sees.  1151(dK2l(C).  1704.  and  1882 
of  Pub.  L.  99-514;  KM  Stat  2S06. 2779.  and 
2914. 

2.  Section  404.1001  is  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

$404.1061    tntroducOon. 

•        •        *        •     .   « 

(d)  *  •  • 

(3)  The  rules  on  wages  are  found  in 
S  S  404.1041  through  404.105a  We 
describe  what  is  meant  by  the  term 
"wages,"  discuss  the  various  types  of 
pay  that  count  as  wages,  and  state  when 
the  pay  counts  for  Social  Security 
purposes.  We  include  the  explanation  of 
agriculture  labor,  domestic  services, 
service  not  in  the  course  of  the 
employer's  business,  and  borne  worker 
services  under  "wages"  because  special 
standards  apply  to  these  services. 

3.  Section  404.1026  is  amended  by 
revising  paragraph  (a)  to  read  as 
foHows: 

9404.1026    Worft  for*  church  or  qualified 
dturctMonlrolled  organization. 

(a)  General.  If  you  work  for  a  church 
or  qualified  churdt-controUed 
organization,  as  described  in  tiiis 
section,  your  employer  may  elect  to 
have  your  services  excluded  from 
employment  You  would  then  be 
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considered  to  be  self-employed  and 
special  conditions  apply  to  you.  See 
S  404. 1066(0  for  those  special, 
conditions.  The  employer's  election  of 
the  exclusion  must  be  made  with  the 
Internal  Revenue  Service  in  accordance 
with  internal  Revenue  Service 
procedures  and  must  state  Uiat  the 
church  oi-  church-controlled  organization 
is  opposed  for  religious  reasons  to  the 
payment  of  Social  Security  employment 
taxes.  The  exclusion  applies  to  current 
and  future  employees,  if  you  work  in  an 
unrelated  trade  or  business  (within  the 
meaning  of  section  513(a)  of  the  Code)  of 
the  church  or  church-controlled 
organization,  the  exclusion  does  not 
apply  to  your  services. 

4.  Section  404.1041  is  amended  by 
revising  paragraph  (d)  and  adding 
paragraphs  (e)  and  (f)  to  read  as  follows: 

$404.1041    Wages. 

•  •        •     ^  «       *  '  '■'  -'"'■•  ■■  ■'    ■  •- 

(d)  Your  wages  can  be  fii  any  foriiil' 
You  can  be  paid  in  cash  or  spmctliing 
other  than  cash,  for  example,  in  goods  or, 
clothing.  (See  para^-aphs  (e)  and  (f)  of 
this  section  for  kinds  of  employment 
where  cash  payments  alone  are 
considered  wages  and  S  404.1043(b) 
concerning  the  value  of  meals  and 
lodging  as  wages.)  If  your  employer  pays 
you  cash  for  your  meals  and  lodging  on 

a  regular  basis  as  part  of  your 
employment,  these  payments  may  be 
considered  wages.  Payments  other  than 
cash  may  be  counted  as  wages  on  the 
basis  of  the  fair  value  of  the  items  when 
paid. 

(e)  In  certain  kinds  of  employment, 
cash  pajmcnts  alone  count  as  wages. 
These  types  of  employment  are: 
agricultural  labor,  domestic  ser\'ices. 
and  services  not  in  the  course  of  the 
employer's  trade  or  business. 

(f)  To  count  as  wages,  payments  for 
services  performed  by  home  workers 
who  are  employees  as  described  in 

S  704.1008(d)  must  be  in  cash  and  must 
amount  to  $100  or  more  in  a  calendar 
year.  Once  this  cash  pay  test  i»  met,  all 
remuneration  paid,  whether  ip  cosh  or 
kind,  is  also  wages. 

5.  Section  404,1042  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

9404.1042    Wages  wtwn  paw  and 
raottved. 

•  •       *        »     •■  »■ 

(0  Payments  under  nonqualified 
deferred  compensation  plans.  Amounts 
that  ^employee  is  entitled  to  receive 
under  nonqualified  deferred 
compensation  plans  (plans  that  do  not 
qualify  for  special  tax  treatment  under 
t^e  Code)  are  creditiibie  as  wages  for 


Social  Security  purposes  at  the  later  of 
the  following  times: 

(1)  When  the  services  are  performed: 
or 

(2)  When  there  is  no  longer  a 
substantial  risk  of  forfeiture  (as  defined 
in  section  83  of  the  Code)  of  the 
employee's  rights  to  the  deferred 
compensation. 

Any  amounts  taken  into  account  as 
wages  by  this  paragraph  (and  the 
income  attributaUe  thereto)  will  not 
thereafter  be  treated  as  wages  for  Social 
Security  purposes. 

6.  Section  404.1046  is  revised  to  read 
as  follows; 

t404104«   Paytarworkbycwiain 
mwiNMraoi  iwigwiui  ofoara. 

(a)  If  you  are  a  member  of  a  religious 
order  who  has  taken  a  vow  of  poverty 
(§  404.1023),  and  the  order  has  elected 
Social  Security  coverage  under  section 
3121(r)  of  the  Code,  your  wages  are 
figuredin  a  special  way.  Your  wages,  for 

'  Social  Securi^  purposes,  are  t)ie  fair 
market  value  of  any  board,  lodging, 
clothing,  and  other  items  of  value 
furnished  to  you  by  the  order,  or 
furnished  to  the  6rder  on  your  behalf  i)y 
another  organization  or  person  under  an 
agreement  with  the  order.  (However,  see 
paragraph  (b)  of  this  section.)  The  order 
must  report  at  least  $100  a  month  for 
each  active  member.  If  the  fair  maricet 
value  of  items  furnished  to  all  members 
of  a  religious  order  does  not  vary 
significantly,  the  order  may  consider  all 
members  to  have  a  uniform  wage. 

(b)  If  you  perform  services  for  a  third 
party,  the  following  rules  apply: 

(1)  If  you  perform  serv-ices  for  another 
agency  of  the  supervising  church  or  an 
associated  institutioiu  any  amounts  paid 
based  on  such  services,  whether  paid 
directly  to  you  or  to  the  order,  do  not 
count  as  wages.  Only  wages  figured 
under  (a)  of  this  section,  are  counted. 

(2)  If  you  perform  services  in  a  secular 
setting  as  an  employee  of  a  thind  party 
not  afiiliatcd  or  associated  with  the 
supervising  church  or  an  associated 
institution,  any  amounts  paid  based  on 
such  services,  whether  paid  directly  to 
you  or  to  the  order,  count  as  wages  paid 
to  you  by  the  third  party.  These  wages 
are  in  addition  to  any  wages  counted 
onder  paragraph  (a)  of  this  section. 

7.  Section  404.1048  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§404.1040   Contribution  and  benaflt  IMS* 
aflsrlMI. 

(a)  General  The  contribution  and^ 
benefit  base  after  1981  is  figured  under 
the  formula  described  in  paragraph  (b) 
of  this  section  in  any  calendar  year  in 
which  there  is  an  automatic  cost-of- 


living  increase  in  crid^ge,  survivors,  and 
disability  insurance  benefits.  For 
purposes  of  this  section,  the  calendar 
year  in  which  the  contribution  and 
benefit  base  is 'figured  is  called  the 
determination  year.  The  base  figured;  in 
the  detemiinalibn  year  applies  to  wages 
paid  after  (and  taxable  years  beginning 
after)  the  determination  year. 

a  Section  404.1049  is  amended  by  \ 
redesignating  the  present  paragraphs;  (c) 
throu|^  (e)  as  paragraphs  (d)  through  (f)» 
revising  paragraphs  (a)  and  (b).  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 


§404,1049 
plan  Of  system. 

(a)  Payments  to,  or  on  behalf  of,  you 
or  any  of  your  dependents  under  your 
employerls  plan  or  system  are  excluded 
ftom  wages  if  made  because  of  you  or 
your  dependents'— 

(1)  Medical  or  hospitalization 
expenses  connected  with  sickness  or 
accident  disability;  or 

(2)  Death. 

(b)  Payments  to  you  or  your  ., ,  „  ■, 
depiendents  under  your  emplt^yi^s  plan 
at  or  after  the  termination  of  your 
employment  relationship  because  of  . 
your  death  or  retirement  for  disabiUty 
are  excluded  from  wages. 

(c)  Payments  made  after  1983  to  you 
or  your  dependents  under  your 
employer's  plan  at  or  after  the   . 
termination  of  your  employment 
relationship  because  of  retirement  after 
reaching  an^ge  specified  in  the  plan  or 
in  a  pension  plan  of  the  employer  are 
not  excluded  fi-om  wages  unless — 

(1)  The  payments  are  to  or  fit>m  a  trust 
or  annuity  plan  of  your  employer  as  <« 
described  in  {  404^1052;  or 

(2)  An  agreement  to  retire  was  in 
e^ct  on  March  24, 1963  between  you 
and  your  employer  and  the  payments 
made  after  1983  under  a  nonqualified 
deferred  compensation  plan  (see 

t  tt4.1042{f))  are  based  on  serx'ices 

performed  for  your  employer  before 

1984. 

•        *        •        •  .    « 

9.  Section  404.1050  is  revised  to  read 
as  follows: 

§404.1050   Retirement  payments. 

Payments  made  after  1983  to  you 
(including  any  amount  paid  by  an 
employer  for  insurance  or  annuities)  on 
account  of  your  retirement  for  age  are 
not  excluded  from  wages  unless — 

(a)  The  payments  are  to  or  from  a 
trust  or  annuity  plan  of  your  employer 
as  described  in  5  404.1052;  or        . 
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(b)  The  payments  satisfy  the 
requiremei^ts  described  in 
§  404.104#:)(2). 

10.  Secfibo  404.1051  is  revised  to  read 
as  followf  3 


9404.10S1 


PayiiMiits  on  aoooimt  of 

mHMRy.  Or  rMma 


(a)  We  do  not  include  as  wages  any 
payment  that  an  employer  makes  to  you. 
Of  on  your  behalf,  on  account  of  your 
sickness  ^t  accident  disability,  or 
related  m0dical  or  hospitalization 
expenses:  If  the  payment  is  made  more 
than  6  coQiecutive  calendar  months 
following  the  last  calendar  month  in 
which  yov  worked  for  that  employer. 
Payments  inade  during  the  6  consecutive 
months  ara  included  as  wages. 

(b)  The  exclusion  in  paragraph  (a)  of 
this  sectic  •  also  applies  to  any  such 
payment  made  by  a  third  party  (such  as 
an  insuranpe  company).  However,  if  you 
contributad  to  your  employer's  sick  pay 
plan,  thati  portion  of  the  third  party 
paymentflj  attributable  to  your 
contribution  is  not  wages. 

(c)  Payments  of  medical  or 
hospitalization  expenses  connected'Vrith 
sickness  or  accident  disability  are 
excluded  horn  wages  beginning  with  the 
Hrst  payment  only  if  made  under  a  plan 
or  system  of  your  employer  as  explained 
in  S  404.1049(a)(1). 

(d)  Payments  under  a  worker's 
compensation  law  are  not  wages. 

§404.10Sl|li    [Rwnovwir 

11.  Sec^on  404.1051A  is  removed. 

12.  Secljipn  404.1052  is  revised  to  read 
as  follows: 

§  404.IOS2I  [PaynMnts  from  or  to  ctrtahi 
tax  oxMip^pniMs  or  poymwits  under  or 
into  oertaMi  annuity  plans. 

(a)  We  do  not  include  as  wages  any 
payment  ^ade — 

(1)  Into  14  tax-exempt  trust  or  annuity 
plan  by  yoUr  employer  on  behalf  of  you 
or  your  b^tieficiary;  or 

(2)  From  a  tax-exempt  trust  or  under 
an  annuity',  plan  to,  or  on  behalf  of,  you 
or  yoiu-  btiieficiary. 

(b)  The  trust  must  be  exempt  from  tax 
under  sections  401  and  501(a)  of  the 
Code,  an(|  Ihe  annuity  plan  must  be  a 
plan  described  in  section  403(a)  of  the 
Code  whQil  payment  is  made. 

(c)  The  i^xclusion  does  not  apply  to 
payments!  (0  an  employee  of  the  trust  for 
work  donbj  as  an  employee  of  the  trust. 

13.  Section  404.1053  is  revised  to  read 
as  followf  j 

§404.105^  "QuaNfiad  benefits"  undw  a 
caienna  i  w*. 

V  I 

We  do  not  include  as  wages  any 
"qualifiec  benefits"  under  a  cafeteria 
plan  as  d  if  cribed  in  section  125  of  the 


Code.  This  include  any  "qualified 
benefit"  made  to  you.  or  on  yeur  behalf, 
pursuant  to  a  salary  reduction 
agreement  between  you  and  your 
employer.  The  Internal  Revenue  Service 
decides  whether  any  plan  is  a  cafeteria 
plan  under  section  125  of  the  Code  and 
whether  any  benefit  under  the  plan  is  a 
"qualified  benefit." 

$404.1054   [Removed] 

14.  Section  404.1054  is  removed. 

SS4iM.1069, 404.10M.  404.1057, 4O4.10S«. 
404.1059,  and  404.1080  [Hsdaslgnatad  aa 
§§404.1054, 404.1055, 404.1058,  404.1057, 
404.1058  and  404.1059] 

§404.1080    [Raaarvad] 

15.  Sections  404.1055. 404.1056. 
404.1057. 404.1058,  404.1059,  and  404.1060 
are  redesignated  8S  404.1Q54, 404.1055. 
404.10^  404.1057. 404.1058.  and  404.1059 
respectively  and  §  404.1060  is  reserved. 

16.  Newly  redesignated  S  404.1054  is 
revised  to  read  as  follows: 

9404.1054   Paymanlsbyanampioyarof 
employae's  tax  or  amployaa'a  contrNiuMon 
under  Stale  law. 

(a)  We  excluded  as  wages  any 
payment  by  aA  employer  (described  in 
paragraph  (b)  of  this  section)  that  is  not 
deducted  Grom  the  employee's  salary  (or 
for  which  reimbursement  is  not  made  by 
the  employee)  of  either — 

(1)  The  tax  imposed  by  section  3101  of 
the  Code  (employee's  share  of  "social 
security  tax");  or 

(2)  Any  payment  required  from  an 
employee  under  a  State  unemployment 
compensation  law. 

(b)  The  payments  described  in 
paragraph  (a)  of  this  section  are  not 
included  as  wages  only  if  they  are  made 
by  an  employer  on  behalf  of  an 
employee  employed  in — 

(1)  Domestic  service  in  the  private 
home  of  the  employer;  or 

(2)  Agricultural  labor. 

17.  In  newly  redesignated  S  404.1058, 
paragraphs  (a)(1)  and  (a)(2)(iii)  are 
revised,  paragraphs  (a)(2](iv)  and 
(a)(2)(v)  are  added,  and  paragraph  (g)  is 
re\dsed  to  read  as  follows: 

9404.1058   Special situationa. 

(a)  *  *  * 

(1)  The  $100  standard.  We  do  not 
include  as  wages  cash  pay  of  less  than 
$100  paid  to  you  in  a  calendar  year  by 
an  employer  for  services  not  in  the 
course  of  the  employer's  trade  or 
business  (nonbusiness  work)  and  for 
services  as  a  home  worker  as  described 
in  I  404.1008(d). 

(2)  *  *  * 

(iii)  The  noncash  payments  an 
employer  pays  you  for  services  not  in 
the  course  of  the  employer's  trade  or 


business  are  not  wages  even  if  the 
employer  has  paid  you  cash  wages  of 
$100  or  more  in  the  calendar  year  for 
services  of  that  type. 

(iv)  Amounts  paid  to  you  as  a  home 
worker  as  described  in  9  404.1008(d)  are 
not  wages  unless  you  are  paid  $100  or 
more  in  cash  in  a  calendar  year.  If  you 
meet  this  test  any  noncash  payments 
you  receive  for  your  services  also  cpunt 
as  wages. 

(v)  Amounts  paid  to  you  as  a  home 
worker  in  a  common-law  employment 
relationship  (see  9  404.1007)  count  as 
wages  regardless  of  amount  or  whether 
paid  in  cash  or  kind. 

(g)  Payments  toon  employee  who  is 
entitled  to  disability  insurance  benefits. 
We  do  not  include  as  wages  any 
payments  made  by  an  employer  to  an 
employee  if  at  the  time  such  payment  is 
made — 

(1)  The  employee  is  entitled  to 
disability  insurance  benefits  under  the 
Act; 

(2)  The  employee's  entitlement  to  such 
benefits  began  before  the  calendar  year 
in  which  the  employer's  payment  is 
made;  and 

(3)  The  employee  performed  no  work 
for  the  employer  in  the  period  in  which 
the  payments  were  paid  by  such 
employer  (regardless  of  whether  the 
employee  worked  in  the  period  the 
payments  were  earned.) 

18.  Section  404.1068  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

9404.1088    Employees wlw are 


(f)  Employees  of  a  church  or  church- 
controlled  organization  that  has  elected 
to  exclude  employees  from  coverage  as 
employment.  If  you  perform  services 
that  are  excluded  from  employment  as 
described  in  9  404.1026.  you  are  engaged 
in  a  trade  or  business.  Special  rules 
apply  to  yoiu*  earnings,  which  are 
known  as  chiu-ch  employee  income.  If 
you  are  paid  $100  or  more  in  a  taxable 
year  by  an  employer  who  has  elected  to 
have  its  employees  excluded,  those 
earnings  are  self-employment  income 
(see  9  404.1096(c)(1)).  In  figuring  your 
church  employee  income  you  may  not 
reduce  that  income  by  any  deductions 
attributable  to  your  woric.  Your  church 
employee -income  and  deductions  may 
not  be  taken  into  account  in  determining 
the  amount  of  other  net  earnings  from 
self-employment  Your  church  employee 
income  is  not  exempt  from  self- 
employment  tax  under  the  exemption 
otherwise  available  to  members  of 
certain  religious  groups  (see  9  404.1075). 
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19.  Section  404.1070  is  revised  to  read 
as  foUowrs: 

S  404.1070   Ctirlstian  Scianct  practitioners. 

If  you  are  a  Christian  Science 
practitioner,  the  services  you  perform  in 
the  exercise  of  your  profession  are  a 
trade  or  business  unless  you  were 
granted  an  exemption  from  coverage 
under  section  1402(e)  of  the  Code,  and 
you  did  not  revoke  such  exemption  in 
accordance  with  section  1704(b]  of  the 
Tax  Reform  Act  of  1980.  An  exemption 
cannot  be  granted  if  you  filed  a  valid 
waiver  certificate  imder  the  provisions 
that  apply  to  taxable  years  ending 
before  1908. 

20.  Section  404.1071  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

9404.1071    HinMers  and  uMinber*  of 


(a)  If  you  are  a  duly  ordained, 
commissioned,  or  licensed  minister  of  a 
church,  or  a  member  of  a  religious  order 
who  has  not  taken  a  vow  of  poverty,  the 
services  you  perform  in  the  exercise  of 
your  ministry  or  in  the  exercise  of  duties 
required  by  the  order  (§  404.1023(c)  and 
(e))  are  a  trade  or  business  unless  you 
filed  for  and  were  granted  an  exemption 
from  coverage  uncbr  section  1402(e)  of 
the  Code,  and  you  did  not  revoke  such 
exemption  is  accordance  with  section 
1704(b}  of  the  Tax  Reform  Act  of  1986. 
An  exemption  cannot  be  granted  if  you 
filed  a  valid  waiver  certificate  under  the 
provisions  that  apply  to  taxable  years 
ending  beioce  196a 
*    IT  •        *        *        * 

(FR  Doc.  89-9f766  Hied  6-29-88:  8:45  am] 
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DEPARTMEffT  OF  THE  INTERtOR 

BuTMu  of  Indian  Affairs 

25CFRftrtt22 

Management  of  Osage  Judgment 
Funds  for  Education  and 
Soctoeconomlc  Programs 

February  3, 19B8 

Aoaicv:  Bureau  of  Indian  Affairs, 

Interior. 

ACnoNr  Proposed  rule. 


v:  At  tl»  Kquest  of  the  Osage 
Tribe  of  Indians  qb  October  30, 1984. 
Pub.  L  9ft-605  was  enaeted  to  elimiitate 
the  sodDKcmumiic  pianrision  imder  Part 
122  of  25  CFR,.  NiHiagemeAt  of  Osage 
Judgment  Funds  foe  Education  and 
Socioeconaraac  Programs.  This 
amendment  of  Pub.  L.  9^-586,.  by  Vtib.  L 
98-605,  wiff  eliniaate  tiie  requests  for  an 
interpretati«i  of  the  sociaeconoraic 


provision  along  with  ensuring  additional 
financial  Bssistance  for  postsecondary 
education  for  Osage  hM&in  college 
students.  Part  122  is  also  proposed  to  be 
retitled  "Management  of  Osage 
Judgment  Fimds  for  Education." 
DATES:  Comments  must  be  received  on 
or  before  August  29, 1988. 
ADDRESSES:  Mail  or  hand  carry  written 
comments  to:  Mr.  Wilson  E.  Babby, 
Deputy  to  the  Assistant  Secretary/ 
Director — Indian  Affairs  (Indian 
Education  Programs),  Main  Interior 
Building  Room  3512.  Code  500, 18th  &  C 
Streets  ^A/V.  Washington.  DC  2024a 
FOR  FURTHER  INFOMMATION  CONTACT: 
Dr.  Virgil  Akins,  Bureau  of  Indian 
Affairs.  Office  of  Indian  Education 
Programs,  Main  Interior  Building.  Mail 
Stop  Room  3512, 18th  &  C  Streets  NW., 
Washington,.  DC  20240,  (202)  343-4871. 
SUPPLEMENTARY  MFORMATlbN;  This 
notice  is  published  in  exercise  of 
authority,deIegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

On  October  30, 1964,  Pub.  L.  98-605 
was  enacted  to  clarify  to  make  technical 
amendments  to  the  various  acts 
pertaining  to  the  Osage  Indians.  The 
amendment  strikes  out  all  references  to 
the  "socioeconomic"  provisions. 

Because  off  Ikft  time  expended  by  the 
Osage  Tribal  BAkbImb  Committee 
(OTEC)  to  resolve  tke  niunerous 
complaints  and  requests  {or 
interpretation  of  the  "socioeconomic" 
prorvision,  along  with  the  limited 
availability  of  funds  for  both  the 
"socioeconomic"  programs  and  the 
educational  demands  of  tribal  members, 
the  "socioeconomic"  provision  in  §  122.7 
of  25  CFR  Part  122  Management  of 
Osage  Judgment  Funds  ^  Education 
and  SocioeconoBiic  Programs,  is 
proposed  to  be  removed.  This  proposed 
removal  will  {»ovide  the  Osage  Tribal 
Education  Committee  the  opportunity  to 
direct  its  energies  md  monies  for 
educational  coiaiderations  which  the 
Osage  Tribal  members  have  established 
as  their  principle  priority.  Further,  be 
advised  that  for  the  regtdatioos  of  this 
Part  to  more  readily  serve  the 
everchanging  societal  needs  of  the 
Osage  Tribe,  other  deletions  were 
incorporated;  however,  the  Osage  Tribal 
Echicaticm  Commtttee  is  minimalfy 
obligated  to  obtain  approval  from  the 
Assistant  Secretary  of  the  Interior  for 
Indian  Affitirs  for  proposed  budget 
expenditures  and  for  the  cnreraU 
program  plan  (tf  operation. 

The  policy -of  the  Department  of  the 
Interior  is  to  afford  the  public  an 
opportimity  to  participate  in  die 
rubenuddng  proecss.  Accordingly, 
interested  persons  may  submit  written 


comments,  suggestions,  or  objections 
regarding  the  proposed  rules  to  the 
location  identified  in  the  Addresses 
section  of  this  preamble. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  and  does  not  require 
regulatory  analysis  under  Executive 
Order  12291.  This  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  of  1969.  The 
proposed  regulation  does  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibUity  Act  (5  U.S.C.  601  et  seq.).  The 
proposed  regulations  will  not  have  an 
impact  on  small  entities  as  defined  in 
the  Act. 

The  primary  author  <A  this  document 
is  Dr.  Virgil  Akins,  Education  Specialist, 
Postsecondary  Education,  Office  of 
Indian  Education  Programs,  Bureau  of 
Indian  Affairs,  (202)  343-^1871. 

Information  CoDection  Statement 

Ihe  information  collection 
requiremiBnt(s)  contained  in  SS  122.6  and 
122.9  have  been  approved  by  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1078-0008  and  1076- 
0106,  respectively. 

Ust  of  Subjects  in  25  CFR  Part  122: 

Indian — claims,  Indian-education,  and 
Indian-judgment  hmds. 

For  the  reasons  set  out  in  the 
preamble.  Title  25,  Chapter  I,  Part  122  of 
the  Code  of  Federal  Regulalions  is 
proposed  to  be  revised  to  read  as 
follows: 

.  PAirr  122— MANAGEMENT  OF  OSAGE 
JUDGMENT  FUNDS  FOR  EDUCATION 


122.1 
12Z2 
122J 
122.4 


Purpose  and  scope. 
Dcfinitiona. 
Informatioa  collection. 
Establishment  of  tlie  Osage  Tribal 
Education  Committee. 

122.5  Selection/nomination  process  for 
committee  members. 

122.6  Duties  of  Ae  Osage  Triba!  Education 
Committee. 

122.7  Budget. 

1223    Administrative  costs  tor  management 
of  the  fund. 

122.9  Annual  report 

122.10  Appeal. 

122.11  Applicability. 

Authority:  86  Stat.  1295.  98  Stat.  3163  (25 
ir.S.C.  331  note) 

9 122.1   Puipeaeantf  acopt. 

fa)  The  purpose  of  the  regulatron  in 
this  part  is  to  set  foeth  pceoedures  and 
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guidelines  ^o  govern  the  use  of 
authorized  funds  in  education  programs 
for  the  bentefit  of  Osage  Tribal  members 
along  witlbjappUdation  requirements  and 
procedure^  used  by  those  eligible 
persons.  ; 

(b)  The  l^age  Tribe  by  act  of 
Congres8,|C)ctober  27, 1972  {25  U.S.C. 
883, 3tat.  lt»5),  as  amended  by  Pub.  L 
98-605  omOctober  3a  1984.  provides 
that  $1  million,  together  writh  other  funds 
which  reviert  to  the  Osage  Tribe,  may  be 
advanced;  (expended,  invested,  or 
reinvested  for  the  purpose  of  financing 
an  education  program  of  benefit  to  the 
Osage  Triple  of  Indians  of  Oklahoma, 
with  said  program  to  be  administered  as 
authorize^  by  the  Secretary  of  the 
Interior. 

S  122.2 

(a)  "Ac^i  means  Osage  Tribe  by  Act 
of  Congres^,  October  27, 1972  (25  U.S.C. 
883, 86  St^t.  1295).  as  amended  by  Pub. 
L.  98-605.'- 

(b)  "Allpjttee"  means  a  person  whose 
name  appfebrs  on  the  roll  of  Osage  Tribe 
of  Indians!  Approved  by  die  Secretary  of 
the  Interidv  on  April  11, 1908,  pursuant 
to  the  Act  Of  June  28, 1906  (34  Stat.  539). 

^c)  "As^tant  Secretary"  means  the 
Assistant  ISecretary— Indian  Affairs. 

(d)  "Os^^  Tribal  Education 
Committee  1  means  the  committee  ' 
selected  toladminister  the  provisions  of 
this  part  aa  specified  by  {  122.6. 

(e)  "Point  system"  means  a  set  of 
specific  c()aditions  appropriate  to 
application  for  educational  assistance 
for  which  ja  specified  number  of  points  is 
awarded  Mr  rating  and  for  ranking  all 
applications  for  use  of  funds  under  this 
part 

(f)  "Ranking  application"  means  the 
process  by  iwhich  all  applications,  after 
having  be^fi  rated,  are  placed  in  a 
descendinjg  order  according  to  the  total 
number  of  points  awarded. 

(g)  "Ratjilg  application"  means  the 
method,  of- procedure,  by  which  all 
applicatioti^  are  individually  evaluated 
with  the  ptint  system  to  determine    - 
conditions  tnet  and  consequently  points 
earned  by  each  applicant. 

'.-     (h)  "Reverted  funds"  means  the 
unpaid  portions  of  the  per  capita 
distribution  fund,  as  provided  by  the 
Act.  whlchiwere  not  distributed  because 
the  funds  viere: 

(1)  Unclaimed  within  the  period 
specified  by  the  Act;  or 

(2)  For  an  amoimt  totaling  less  than 
$20  due  an  Individual  from  one  or  more 
shares  of  dtie  or  more  Osage  altotees. 

The  Act  provides  that  such  unpaid 
funds  revert  to  the  Osage  Tribe  to  be 
used  along  with  the  earned  interest  from 
the  $1  milBon  fund  for  an  education 
program  of , benefit  to  the  Osage  Tribe. 


(i)  "Secretary"  means  the  Secretary  of 
the  Department  of  the  Interior  or  his/her 
authorized  representative. 

S122J   kifOHMtioneoMction. 

The  information  collection 
requirements  contained  in  SS  122.6  and 
122.9  have  been  approved  by  the  Office 
of  Management  and  Budget  under  U.S.C. 
3501  et  seq.  and  assigned  clearance 
numbers  107&-0098  and  107ft-010e. 
respectively.  The  information  collected 
in  S  122.6  determines  the  eligibility  of 
Osage  Indian  student  grant  applicants 
for  die  awarding  of  educational 
assistance  granto  to  eligible  Osage 
Indian  students.  The  information 
collected  in  { 122.9  provides  summaUve 
review  for  program  evaluation  and 
program  planning.  Response  to  the 
information  collections  is  required  to 
obtain  a  benefit 

§122.4   EstabHthnMnt  of  tlwOsag*  Tribal 
Education  CommittM. 

(a)  The  Osage  Tribe  to  maintain  its 
right  of  Tribal  autonomy  shall  at  the 
direction  of  the  Interior  for  Indian 
Affairs,  establish  the  Osage  Tribal 
Education  Committee  to  perform  the 
responsibilities  and  provisions  of  this 
part  or  as  set  out  in  S  122.6  of  this  part. 

(b)  This  committee  shall  be  composed 
of  seven  (7)  members.  Five  (5)  of  the 
members  shall  be  of  Osage  blood  or 
descendent  of  Osage,  and  two  (2)  from 
the  education  staff  of  the  Bureau  of 
Indian  Affairs. 

(1)  Of  the  five  Osage  members,  at 
least  three  shall  be  legal  residents  and/ 
or  live  within  a  20-mile  radius  of  one  of 
the  three  Osage  Indian  villages.  Of 
these,  at  least  one  member  shall  reside 
within  the  specified  radius  of  the 
Pawhuska  Indian  village:  at  least  one 
member  shall  reside  within  the  specified 
radius  of  the  Hominy  Indian  village;  and 
at  least  one  member  shall  reside  within 
the  specified  radius  of  the  Greyhorse 
Indian  village. 

(2)  The  two  remaining  Osage 
committee  members  will  be  members  at 
large. 

§  122.5    Sateetion/nomination  precaas  for 
ooimnlttaa  mamtMfa. 

(a)  Selection  of  the  five  (5)  OTEC 
members  shall  be  made  by  the  Assistant 
Secretary  in  accordance  with  the 
following: 

(1)  Any  adult  person  of  Osage  Indian 
Blood  who  is  an  allottee,  or  a 
descendant  of  an  allottee  is  eligible  to 
serve  on  the  Osage  Tribal  Education 
committee. 

(2)  Nominees  for  committee 
membership  shall  include  a  brief 
statement  of  interest  for  serving  on  the 
committee  and  qualifications. 


(3)  Nominations  may  be  made  by  any 
Osage  organization  including  the  Osage 
village  communities  of  Greyhorse, 
Hominy,  and  Pawhuska  by  requesting 
its  candidates  to  follow  procedures 
outiined  in  paragraph  (a)(2)  of  this 
section. 

(b)  Nominations  shall  be  delivered  by 
registered  mail  to  the  following  address: 
Osage  Tribal  Education  Committee, 
c/o  Area  Education  Programs 
Administrator,  Bureau  of  Indian  Affairs, 
Muskogee  Area  Office-Room  152, 5th  ft 
W.  Okmulgee,  Muskogee,  Oklahoma 
74401,  Telephone:  (918)  687-230a 

(c)  The  Nominee  Selection  Committee 
composed  of  OTEC  members  so 
designated  by  the  Assistant  Secretary 
will  review  all  nominations.  Upon 
completion  of  this  process  the  Nominee 
Selection  Committee  will  nominate 
those  successful  candidates  along  with 
the  committee  recommendation  for  final 
consideration  to  the  Assistant  Secretary. 

(d)  The  Assistant  Secretary  may,  until 
a  vacancy  is  filled,  appoint  an  individual 
to  serve  a  temporary  period  of  time  not 
to  exceed  120  days. 

(e)  Each  member  shall  be  sworn  in  for 
a  four  year  term.  At  the  discretion  of  the 
Assistant  Secretary,  members  may 
succeed  themselves  with  a 
recommendation  for  reappointment  fi-om 
the  Nominee  Selection  Committee. 

912Z6    Outlaa  Of  thaOaaga  Tribal 
Educalloii  Cominlttaa. 

(a)  For  the  purpose  of  providing 
financial  assistance  to  eligible  Osage 
applicants  for  educational  expenditiu^s. 
the  Osage  Tribal  Education  Committee 
shall  maintain  an  office  and  retain  all 
official  record  at  the  Bureau  of  Indian 
Affairs  offices  located  at  the  Federal 
Building,  Muskogee.  Oklahoma.' 

(b)  The  Osage  Tribal  Education 
Committee  shall  be  responsible  for 
implementing  an  overall  plan  of 
operation  consistent  with  the  policy  of 
Indian  self-determination  and  which 
incorporateaa  systematic  sequental 
process  whereby  all  student 
applications  for  financial  aid  are  rated 
and  ranked  simultaneously  to  enable  a 
fair  distribution  of  available  funds. 

(1)  All  applicants  shall  be  rated  by  a 
point  system.  After  all  applications  are 
rated,  the  Osage  Tribal  Education 
Committee  will  rank  the  applications  in 
a  descending  order  for  award  purposss. 
No  awards  shall  be  made  until  all 
applications  are  rated  against  the  point 
system. 

(2)  Monetary  awards  shall  be  for  fixed 
amounts  as  determined  by  the  Osage 
Tribal  Education  Committee.  The  fixed 
amounts  shall  be  itemized  in  the 
committee's  annual  budgetary  request 
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and  the  noaetaiy  award  amounts  shall 
be  consistent  with  the  fixed  amounts 
itemized  in  the  approved  budget. 

(3)  Payment  of  the  monetary  awards 
shall  be  made  directly  to  the  student 
with  half  of  the  amount  pay^e  oo  or 
before  September  15  and  the  second  half 
payable  on  or  before  February  IS, 
provided  the  student  is  successfully 
enrolled  in  an  accredited  institution  of 
higher  education  (learning)  and  meeting 
the  institution's  requirement  for  passing 
work. 

(4)  No  st«dent  will  be  funded  beyond 
10  semesters  or  five  academic  years,  not 
to  include  summer  sessions,  nor  shall 
any  student  with  a  baccalaureate  degree 
be  funded  for  an  additional 
undergraduate  degree. 


§122.7 

(a)  Each  year  by  August  1.  the  Osage 
Tribal  Education  Committee  will  submit 
a  proposed  budget  to  the  Assistant 
Secretary  or  to  his/her  designated 
representative  for  formal  approval. 
Unless  the  Assistant  Secretary  or  his/ 
her  designated  representative  informs 
the  committee  in  writing  of  budget 
restrictionfs)  by  September  1,  the 
proposed  budget  is  considered  to  be 
accepted. 

(b)  The  investment  principal, 
composed  of  the  one  million  dollars  and 
reverted  funds,  must  be  invested  in  a 
federally  insured  banking  or  savings 
institution  or  invested  in  obligatiaBS  of 
the  federal  government.  There  are  no 
provisions  in  this  part  which  shall  limit 
the  right  of  the  Osage  Tribal  Education 
Committee  to  with(h>aw  interest  earned 
from  the  investment  principal;  however., 
expenditures  shall  be  made  against  only 
the  interest  generated  from  investment 
principal  and  reverted  funds. 

(c)  All  funds  deposited  will 
accumulate  interest  at  a  rate  not  less 
than  that  generally  available  for  similar 
funds  deposited  at  the  same  banking  or 
savings  institution  or  invested  in  the 
same  obligations  of  the  United  States 
Government  for  the  same  period  of  time. 

§122J    Administrative  coets  for 
of  the  fund. 


Funds  available  for  expenditures  may 
be  used  by  the  Osage  Tribal  Ediication 
Committee  in  the  performance  of  its 
duties  and  responsibilities.  Record 
keeping  is  required  and  proposed 
expenditiu^s  are  to  be  attached  with  the 
August  1  proposed  annual  budget  to  the 
Assistant  Secretary  or  his/her 
designated  representative. 

S  122.9    Annual  report 

The  Osage  Tribal  Education 
Committee  will  be  required  to  submit  an 
annual  report  to  the  Assistant  Secretary 


or  his/bef  desi^iated  representative  on 
Of  b^we  ^k>velllber  1,  for  each 
preceding  year.  Reporting  reqoiremeiits 
shall  be  in  accordance  with  0MB 
approved  Farm  107B-OT06,  Higher 
Education  Annual  Report 


S  122.10 

The  procedure  for  appealing  any 
decision  regarding  the  awardteg  (rf 
funds  under  this  part  shaH  be  made  in 
accordance  vrith  25  CFR  Part  2.  Appeals 
from  Administrative  Action. 


9122.11 

These  regulations  shall  cease  upon 
determination  of  the  legal  and 
appropriate  body  to  administer  the  fund 
and  upon  the  establishment  of 
succeeding  regulations. 
W.P.  Raydale. 

Acting  Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  88-14249  Filed  6-29-88;  8:45  am} 
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ENVtmnUHENTAL  PROTECTION 
AGENCY 

40  CFR  Part  5i2 

[FM.-340S-3;TIM»(4 

Approval  and  PromulgBtion  of 
Imptamantatlon  Plana  for  Tannasaaa; 
Chattanooga-Hamltton  County 
Raaonably  AvaOabla  Control 
Technology  for  Coka  Planta 

AGENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Withdrawal  of  proposed  rule. 

summary:  On  December  23, 1965  (50  FR 
52336),  EPA  proposed  approval  of  a 
revisicH)  to  the  Chattanooga-Hamilton 
County  portion  of  the  Tennessee  State 
fanfrfementation  Plan  (SIP)  for  Total 
Suspended  Particulates  (TSP).  Only  one 
source  in  the  Chattanooga-Hamilton 
County  area  was  affected  by  the 
revision,  which  consisted  of 
amendments  to  the  secticm  for 
Reasonably  Available  Control 
Technology  (RACT)  for  underfire 
(combustion)  stacks  in  coke  plants  and 
visible  emission  limits  for  charging  coke 
batteries.  That  source.  Southern  Ck>ke 
Corporation,  has  since  permanently 
closed.  Based  on  this  information  about 
this  source,  the  Agency  is  withdrawing 
the  proposed  appoval  of  the  RACT 
regulations  and  visible  emission  limits. 

date:  This  action  is  effective  June  30,^ 
1988. 

ADORESSESS:  Copies  of  materials 
submitted  by  Tennessee  may  be 
examined  during  nonaal  business  hours 
at  the  foUpwing  locations: 


Chattanooga-Hanifltoa  County  Air 
PoUutian  Control  Bureao,  3511 
Rossville  Boulevaid.  Chattanooga, 
Tennessee  37407. 
Tennessee  Department  of  Health  and 
Environment  Division  of  Air  Pollution 
Control,  4th  Floor,  Customs  House, 
701  Broadway,  Nashville,  Tennessee 
37219-5409. 
Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch,  345 
Courtland  Street  NE,  Atlanta,  Georgia 
30365. 
SUPMEMCNTAflY  mroRMATION:  On 
October  9, 1981,  in  the  consent  decree. 
United  States  of  America,  et  el.  v. 
Chattanooga  Coke  and  Chemical 
Company,  Inc.,  Civil  Action  No.  1-81- 
323  in  the  United  States  District  Court 
for  the  Eastern  District  of  Tennessee, 
Southern  Division,  Chattanooga  Coke 
and  Chemicals  CcHnpany.  Inc. 
(Chattanooga  Coke)  agree  to  undertake 
a  series  Qf  remedial  actions  designed  to 
bring  emissions  from  the  facility  into 
compliance  with  the  Tennessee  SIP  for 
TSP.  This  was  to  be  done  by  repairing 
and  refurbishing  production  equipment 
and  the  construction  and  operation  of 
emission  control  systems.  The  decree 
required  final  con^liance  for  emission 
points  by  June  1, 1962.  To  determine 
compliance  of  Chattanooga  Coke,  EPA 
and  the  Chattanooga-Hamilton  County 
Air  Pollution  Control  Bureau 
(CHCAPCB)  conducted  six  inspections 
from  April  28, 1982  to  March  21, 1983. 
Each  inspection  indicated  that 
Chattanooga  Coke  had  failed  to  achieve 
compliance  with  the  emission  limits  of 
the  consent  decree.  Civil  action  was 
taken  against  the  source  and  a  penalty 
was  levied. 

Daring  this  time,  the  Chattanooga  area 
was  still  designated  nonattainmnent  for 
the  primary  and  secondary  TSP 
standard.  In  1984  the  area  was 
redesignated  to  primary  attainment 
based  on  monitoring  data.  The  TSP 
primary  standard  had  not  been 
exceeded  since  before  1981. 

In  January  of  1965  the  State  of 
Tennessee  submitted  a  SIP  revision  for 
the  Chattanooga-Hamilton  County 
portion  of  the  SIP  for  TSP.  The  SIP 
revision  consisted  of  RACT  regulations 
for  coke  plants  and  visible  emission 
limits  for  charging  coke  batteries,  which 
were  the  same  limits  agreed  to  by 
Chattanooga  Coke  in  the  1961  consent 
decree.  As  mentioned  earlier, 
Chattanooga  Coke  had  not  achieved  and 
demonstrated  compliance  with  the 
consent  decree  limits,  but  EPA  proposed 
approval  of  the  SIP  revision  on 
December  23. 1985  (FR  52336),  based  on 
the  1984  TSP  redesignation.  Since 
Chattanooga  Coke  was  not  meeting  the 
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I   ' 

proposed  Mnissionlunit  the  revision.   . 
which  is  9  lelaxafion  of  OMxeat 
regulatia^  would  iu»t  allow  «o  aotud 
increase  'm  enrissl»n».  Ib  ibct.  dw  souroe 
was  preipaied  to  install  "^itiftnal 
equipment  ito  meet  the  jiropoeed  limit 
after  it  w^  approved,  thereby  reducing 

actual  MnU*iftn»  Mgntfir-antty 

In  1986  Southern  Coke  CoiporstioB 
purchased  IbU  assets  ef  C3iaUanoaga 
Coke,  whidb  had  filed  Tor  Chapter  11 
bankniptqy,  and  installed  additional  air 
pollution  cbnlrol  equipmenL  Ihe  1981 
consent  d^aee  was  uso  amended  to 
reflect  a  joiaw  final  compliaace  date. 
December  9. 198& 

After  Dk:ember  3.  ljM6.  EPA 
conducted  l^iree  more  inspections  of 
Southern  Poke  and  each  time  the 
company  (filed  to  achieve  and 
demonstr4ie  compliance.  On  August  24. 
1987,  Southern  Coke  Corporaticm 
notified  EPA  that  the  plant  would  cease 
all  operations  as  of  August  31, 1987.  As 
of  now.  portions  (^  the  plant  have  been 
dismantletij  and  sold.  Based  on  this 
inforroatic^S.  EPA  determined  that  ibete 
was  no  neJEtd  to  ocmtinue  to  process  the 
RACT  regiilations  and  the  visible 
emission  Uinits  for  coke  battedes. 
Therefored  ^A  is  hereby  withdrawing 
the  propoMd  approval  of  those  revisions 
published  ^December  23. 1985  (50  FR 
52336).    J  ! 

The  Offiiie  of  Management  and  Budget 
has  exempted  this  proposed  rule  from 
the  reqimcments  of  section  3  Executive 
Order  12291. 

Ust  of  Sulf jects  in  4i  Cn  Fvt  S 

Air  poflmon  controL  Particulate 
matter,  ln<0igovennmntal  relations.- 
Incerpora^pn  by  reference. 

Authafitil:|42  VSC  7401^642. 
Dated  Ju^  IS.  1988. 
GnMvCL' 

[FR  Doc.  88{-M385  Filed  6-29-88;  8:45  ami 
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AOBMCv:  ^nvinmsaeaUl  ftotection 

Agency  {ERAJ. 

action:  fttiipuiMwi  ndeaiaking. 

SUMMABV:  b  this  document  EPA 
proposes  to  approve  e  revision  to  the 
Missouri  State  Is^emaetaliaa  Maa 
(SIP).  Tlie  buipose  of  this  revision  is  to 
reduce  emifsions  of  vdatfle  eijanic 
awnpound|a(VOQ  inio  the  air  ia  the 


Kansas  Ci^  oaoae  ooiMttainmettt  area. 
VOCs  react  in  liw  ataosphare  to  iona 
ozone,  and  isdacing  VOC  enisaaaB  is 
expected  to  resalt  in  Hk  ICaasaa  City 
area  meeting  the  NataMud  AsitiieBt  Air 
Quality  Standards  (NAAQS)  for  ocoae. 
Emi8si(ui8  wfll  be  raduced  by  aowoes  of 
VOCs  oomiqg  into  comf^anoe  mth  two 
new  emission  limits  whidi  haw  been 
adopted  by  die  stato  of  Missouri  as  part 
of  this  plan.  EPA's  approval  of  these 
rules  means  Aat  they  wiH  be 
enforceable  against  individual  sources 
of  air  poUutioa  by  the  federal 
government  as  well  as  by  the  state.  Hie 
purpose  of  this  document  is  to  advise 
the  public  df'EPK'a  preliminary  fiadtag 
and  to  invite  comments  on  EPA's 
proposed  approval. 

DATE:  Comments  must  be  received  by 
August  1. 1988. 

ADORESSEr  ConaKBts  shotdd  be  seat 
to  Larry  A  Hacker,  fiavinuaiental 
Protection  Ageacy,  728  Minnesota 
Avenue,  Kansas  City,  ICaasas  68101.  The 
state-submitted  iaformatiaa  and  die 
EPA.p<epared  tedinical  support 
docaiaent  are  available  at  the  above 
address  aad  at  the  Missouri  DeptttB»n( 
of  Natural  Resources.  Air  Poyutioa 
Coatral  Prc^am.  jeffarsoa  Slate  OfBce 
Building.  205  teflecsoa  Street  leBenan 
City.MissouneslOl.- 
FOR  RMRMBRMFMHIATMNOOMmar: 
Lany  A.  Hackei;  (913)  238^2893;  FIS 
757-2893. 


Bad^ground 

The  Clean  Air  Act  (CAA).  as  aaaeaded 
in  1970.  reqoired  states  to  sidant  fnr  aM 


areas  ^  the  oouatiy,  plans  to  j 
the  NAAQS  which  are  set  by  Q>A  to 
protect  health  and  wribve  by  liattag 
the  anraont  af  air  poUuticn  aHowed  in 
the  air  to  M^iicfa  people  are  exposed. 
These  plans  were  to  show  how  the 
N  AAQS,would  be  attained  by  187S. 
When  Congress  changed  the  CAA  ia 
1977,  it  reoogaiaed  that  maay  areas  of 
the  coimtry  had  Mat  yet  attained  the 
NAAQS  and  required  revised  plans  that 
would  be  adequate,  ia  OMMt  cases,  to 
attain  the  standards  by  1962.  Upon 
request  areas  with  severe  praUesu 
were  given  uatd  the  end  of  1987  to 
demonstrate  attaaunent 

The  SIP  approved  by  EPA  to  1972  did 
not  result  ia  attsiniag  the  oaone 
standard,  and  the  l^isas  City 
■Metn^iolitaa  Area  (IC04A)  was 
officially  listed  as  aonattateaient  wifk 
respect  t«  the -ozone  standard  on  March 
3, 1978  (43  FR  800^.  Hie  state  of 
Missouri  submitted  a  skvogthened  Sfi> 
on  July  2. 11^9.  Ihe  SIP  was  ai^roved 
by  EPA  on  Aprfl  9. 1980  (4S  FR  X41-I0). 
with  certain  coadUions.  all  of  which 


were  subseqaeady  satisfied.  Hiis 
appimed  ptsBcaatainsd  aieasures  to 
reduce  the  cnissMas  sf  the  VOCs  dnt 
react  in  te  atmosphere  to  tora  asane. 
.These  redadioDs  were  thooi^  at  the 
time  to  be  adequate  to  redace  ambient 
aaane  oenoentrations  to  the  standard  by 
DeoendMr31,-noz. 

While  there  were  neejtoeedances  of 
the  NAAQS  ierocaae  ial982,  there 
were  three  exceedanoes  daring  1963. 
Additiend  monitaTed  mone 
exoeedanoes  in  1904  oonfinned  that  the 
ozetie  standard  had  not  been  attained 
and  on  February  20, 1985,  B>A  notified 
the  state  that  ^e  SV  vras  inadeqrrate 
and  called  for  revisionB  adequate  to 
attain  die  standard  (see  561^  26196, 
June  25, 1985).  On  May  21. 1966.  the  state 
submitted  a  revised  phm  containing 
additional  control  measures  %vhich  die 
state  believes  wiH  attain  die  ozone 
NAAQS.  Pursuant  to  dris  plan,  the  stale 
submitted  revised  VOC  control 
regulations  on  Decend>er  16, 1987. 

Evaluation  Gritoria 

Q*A  has  evahiated  these  submissions 
to  determine  if  they  meet  tfie 
requirements  of  Part  D  of  die  CAA  using 
the  EPA  Caidance  Document  for  the 
Correction  of  Part  DState 
Implementation  Plans  for 
Nonattainment  Areas,  dated  January  27. 
1984,  and  the  Policy  for  Approval  of 
1982  Ozone  and  Carbon  Manaidde  Pkm 
Revisions  for  Areas  Needing  aa 
Attainment  Date  Extension,  published 
January  22, 1981  (46  FK  7182).  The 
discussion  bdow  fonows  the  outline  of 
Part  D  requirements  as  gives  in  Section 
172  of  die  CAA. 

Attainnwat  DemoBstratiaB 

The  basic  requirement  of  section 
172(a)  is  to  denumstrate  that  the 
NAAQS  will  be  attoined.  Section 
172(a)(1)  required  a  demonstration  of 
attainment  by  19S2  for  aiost  areas  of  the 
country.  Section  172(a)(2)  requires 
attaimneiA  as  expeditioasly  as 
practicable  but  not  latCT  than  December 
31. 1987,  for  areas  that  demonstrated  ia 
1979  that  they  could  not  attain  the  osooe 
or  carbon  monoxide  standard  by  1962. 
For  areas  %vhtch  did  not  make  such 
demonstrations  but  did  not  attain,  the 
guideline  document  presuaies  that  such 
areas  should  be  able  to  attaia  by 
December  31. 1967. 

The  Kansas  City  aaone  SIP 
demonstrates  attaianieat  by  Deceiriier 
31. 1967.  The  ileuiuasliatkai  iadadea  a 
new  inventoty  of  VOC—iissiowii  for  the 
year  1661  inctodtog  mobile  Sonne 
emission  estimates  based  oa  the  EPA 
motor  vehicle  csIcnlafioR  progesm, 
MGBiLE3.  Hie  inventory  was  used  as 


24736 


Federal  Register  /  VoL  53.  No.  126  /  Thursday,  June  30,  1988  /  Proposed  Rules 


input  into  the  Empirical  Kinetic 
Modeling  Approach,  which  estimated 
that  VOC  emissions  need.to  be  reduced 
16.8  percent  in  order  to  meet  the  ozone 
standard.  A  large  portion  of  this 
reduction  will  occur  due  to  the  effect  of 
older  motor  vehicles  being  replaced  with 
new  vehicles  which  are  better  controlled 
under  the  Federal  Motor  Vehicle  Control 
Program  (FMVCP).  The  state  has 
adopted  four  new  rules  re<)uiring 
controls  on:  (1)  Gasoline  loading  from 
tank  trucks  into  gasoline  stations  (Stage 
I):  (2)  paint  manufacturifig;  (3)  pesticide 
and  herbicide  manufacturing;  and  (4) 
application  of  automotive  uaderbot^ 
deadeners.  Also,  the  state  has  revised 
its  existing  VCX]  control  rules  to  delete 
inappropriate  source  applicability 
cutoffs  and  to  improve  clarity  and 
enforceabiUty.  The  emission  reductions 
from  the  new  and  revised  existing  VOC 
control  rules  and  from  the  FMVCP 
together  are  sufficient  for  the  SIP  to 
demonstrate  attainment 

The  NAAQS  for  ozone  is  attained 
when  the  number  of  expected 
exceedances  is  less  than  or  equal  to  one 
per  year  when  averaged  over  the  three 
most  recent  years  of  record  (see  40  CFR 
50.9).  EPA's  review  of  the  air  quality 
data  from  January  1, 1985.  through 
December  31, 1987.  shows  that  the 
KCMA  has  attained  the  NAAQS  for 
ozone. 

PuUic  Hearing 

Section  172(b)(1)  requires  that  the 
plan  be  adopted  by  the  state  after 
reasonable  notice  and  public  hearing. 
The  May  21  submittal,  including  the 
Stage  I  requirement  was  adopted  by  the 
Missouri  Air  Conservation  Commission 
(MACC)  on  April  10. 1986.  after  the 
pubUc  hearing  of  March  20. 1986,  which 
had  been  advertised  in  several 
newspapers  and  in  the  MISSOURI 
REGISTER  at  least  30  days  in  advance. 
Similarly,  the  flaint  manufacturing  rule 
was  heard  at  a  properly  advertised 
hearing  May  29, 1968,  and  was  adopted 
by  the  MACC  on  August  21, 1988. 

TTie  December  18  submittal  contained 
11  rule  actions.  Four  of  these  were 
adopted,  after  proper  notice  and  public 
hearing,  on  October  15. 1987.  The  -    • 
remaining  seven  rule  actions  were 
adopted  by  the  MACC  on  November  18. 
1987,  again,  after  proper  notice  and 
public  hetuing.  Reasonably  Available 
Control  Measures  (RACM) 

Section  172(b)(2)  requires 
implementation  of  all  RACM  as 
expeditiously  as  practicable.  EPA's 
policy  for  ozone  nonattainment  areas 
having  a  significant  ozone  generating 
potential  requires  reasonably  available 
control  technology  (RACT)  for  all  VOC 
sources  covered  by  a  control  techniques 


guideline  (CTG)  document  Controls 
representing  RACT  are  also  reqiiired  for 
all  maior  non-CTG  VOC  sources. 

The  December  18  submittal  contained 
additional  RACT  rules  and  rule 
amendments  necessary  to  complete  the 
section  172(b)(2)  requirements. 
Additional  VOC  emission  reductions 
will  result-froffi  the  implementation  of 
these  requirements;  however,  no 
quantification  of  the  emission  reductions 
expected  from  these  control  measures  is 
assumed  in  tiie  attainment 
demonstnition.  Seven  existing  state 
rules  were  revised  to  delete 
inappropriate  source  appHcability 
cutoffs,  iniim>v6  clarity  and 
enforceability,  and  to  otherwise  make 
them  more  consistent  with  the 
applicable  CTGs. 

In  Rule  10  C.S.R.  10-2.230,  Control  of 
Emissions  from  Industrial  Surface 
Coating,  the  Ford  Motor  Company's 
truck  and  passenger  topcoat  operations 
underwent  emission  limit  and 
compliance  date  changes.  The  existing 
emission  limit  for  both  operations  is  3.6 
lb.  VOC/gallon  of  coating  minus  water. 
As  of  December  31, 1988,  the  emission 
Umit  for  the  passenger  topcoat  operation 
is  15.1  lb.  VOC/gallon  of  solids  applied. 
The  emission  limit  diange  i^jnot  a 
relaxation;  only  the  units  by  which 
compliance  is  determined  are  being 
changed,  i.e..  lb.  VOC  /gallon  of  coating 
(excluding  water)  to  lb.  VOC/gallon  of 
solids  applied.  Since  the  new  emission 
limit  is  written  in  terms  of  solids 
appUed.  the  extended  schedule  provides 
Ford  time  to  make  technological 
improvements  to  its  paint  application 
process  at  the  plant  and  to  demonstrate 
compUance'.  In  order  to  demonstrate 
compliance  on  a  solids  appUed  basis. 
Ford  will  have  to  improve  its  application 
process  which  will  reduce  the  amount  of 
paint  used  per  protect  thereby  reducing 
the  amount  of  VOCs  emitted  into  Jhe 
atmosphere. 

Also  on  December  31. 1988.  the 
emission  limit  for  the  truck  topcoat 
operation  will  change  to  15.1  lb.  VOC/ 
gallon  of  solids  applied  unless,  prior  to 
that  date,  Fotd  submits  to  the  state  a 
formal  comrDtitmentto  modify  its  truck 
topcoat  operation  to  meet  the  state  or 
Federal  New  Source  Performance 
Standards  (NSPS-Subpart  MM), 
whichever  is  more  stringent  by  no  later 
than  December  31. 1990.  (See  footnote 
(2)  to  Section  (4)  of  this  rule.)  The  other 
provisions  of  Subpart  MM  would  not  be  - 
applicable,  for  example,  the  36-day 
averaging  time  for  compUance 
determinations  and  the  tabled  transfer 
efficiency  values. The  compliance 
determination  provisions  of  rule  10 
C.S.R.  10-2.230  would  continue  to  apply. 


On  March  23  and  May  11, 19B8,  the 
state  submitted  letters  which  clarified 
the  footnotes  to  section  (4)  of  this  rule. 
EPA  proposes  spprovat  of  these  rule 
amendments  with  the  understanding 
that  the  NSPS  cdmmitment  in  footnote 
(2)  does  not  supersede  a  more  stringent 
emission  limit  which  ml|^t  be  required 
in  accord  with  the  state's  new  source 
review  rule,  10  CSJt  10-&0ea 

Also,  wdth  respect  to  rule  10  CS.R.  10- 
2.230,  the  compUance  method  for 
determining  the  volatile  and  solids 
content  of  the  coatings  is  40  CFR  Part  6a 
Appendix  A,  Reference  Method  24  (RM 
24).  Formulation  data  may  be  used  for 
air  dried  coating  if  the  data  have  been 
verified  for  the  volatile' content  to  b^ 
equal  to  or  greater  than  the  results  from 
RM  24.  U  there  is  a  question  as  to  which 
value  to  use,  the  RM  24  results  will  be 
the  final  values  to  determine 
compliance. 

In  rule  10  CS.R.  1O-6.020,  definitions, 
numerous  terms  were  added  or  revised. 
These  terms  are  necessary  for  the  state 
to  be  able  to  require  compUance  with  its 
VOC  regulations  without  question  as  to 
what  sources  are  subject  or  what  is 
required  of  them.  The  state  exempts 
perchloroethylene  from  its  definition  of 
VOC.  On  October  24. 1983.  EPA 
proposed  that  perchloroethylene  be 
Usted  as  negligibly  photochemicaUy 
reactive  (48  FR  49067).  This  action  has 
never  been  finaUzed,  primarily  horn 
concern  over  perchloroethylene  as  an 
air  toxics  emission.  During  the  state's 
public  comment  period,  EPA 
recommended  that  the  state  not  exempt 
perchloroethylene  from  its  VOC 
definition.  Given  that  &A  has  proposed 
the  listing  of  perchloroethylene  as 
negligibly  photochemicaUy  reactive,  and 
has  not  rescinded  that  proposal,  the 
state  chose  to  retain  the 
perchloroethylene  exemption  in  its  VOC 
definition.  - 

New  ndes  were  adopted  to  address 
two  non-CTG  source  categories: 
application  of  automotive  underbody 
xleadeners,  and  pesticide  and  herbicide 
manufacturing.  "Two  existing  rules, 
which  addressed  VOC  emissions  from 
petroleum  refineries,  were  rescinded. 
There  are  no  longer  any  petrotfeum 
refineries  in  the  Kansas  City  area;  any  . 
such  faciUties  in  the  future  would  be 
subject  to  stringent  new  source  review ' 
requirements.  For  a  more  complete 
discussion  of  the  December  18  rule 
action  submittal,  the  reader  is  referred 
to  the  EPA-prepared  technical  support 
document. 

The  state  has  submitted  an  evaluation 
of  other  nonstationary  source  control 
measures  that  might  have  been  adopted, 
for  example,  a  vehicle  inspection/         '* '■ 
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inaintenailifrprograiiirState  II  vapor 
coniMbfiidtampertptiBB  central     * 
ineaM«e«.lTlM  Bwdaliuu  tlraws  thai 

such  addttieMliMnint  are  cMier  Ml 

reasoaaUkwMM 

benefit.  MTkoiM  be « 

latelobel««rfae.11w'i 

however,  ^mmitted  to  adoptiaff  nriet  to 

ImplemBB^  ^y  CTCm  Ifcat  TBPA  any 


Rules  iqipSR  W^-^um  wad  WCSR  It^ 
2.290  pr 

plans  wheb^  n— pliMni  oan  be 
determined  ^  a  dailjr  mi%hled  average 
of  tmiMfaiiifcoaiananihiHatioaof 
source  op^tations.  EPA  proposes 
approval  M  dMM  ralM  with  (he 
understaniiiig  llMt  any  such  altanatne 
compttandt  fitaM  bmbI  be  aahaitled 
and  apprali  ad  by  EPA  as  iadMdaid  SIP 
reviaioBS.  1 1  the  ahaeaoe  af  swGh 
approval  ibeanfetceaUe  ve^aireHieats 
of  the  SIP  Uwald  be  the  aauMkM  Inite 
or  wdN0l4#  CBVibssento  atatod  la  the 
rules.  Reaksable  F^wtber  ftMCBi 
(RFPJ       If 

Section  |vX(b)(3)  ie«aiies  a 
demoeatnMftoD  that  ttPPtvill  be  Bude  ia 
the  inleda[  kwriod  piior  to  attaianeat 
The  SIP  cMtaJoa  aa  BFPdeiBOBStBBtisB 
showily  «Ut  ixogreBS  MiH  be  made  «nth 
the  aiafor  MdudioBS  aoGwtiqg  at  the 
attainment  ilate.  Iliis  back-end 
weighted  ^((hedule  is  an  inevitable  result 
of  submittug  a  plan  in  IBM  diowiag 
attainmen||a  1967. 

Emission  Iflreaitorf 

Section  it^(b)(4)  requires  a  cnixenl. 
compreheiuive,  and  accurate  inventory 
nf  nrtiial  iipiaaiuai  as  wJI  as  upiiaiiBg 
of  the  inveaytary  as  oAea  as  acnijaiaiji  to 
trade  RFP.  The  SIP  contains  aa 
inventoiy  based  on  1984  stationary 
source  emission  reports,  a  coniractor 
report  of  wfea  source  eadssions.  and  a 
mobfle  soiuce  inventory  based  on  the 
most  receutralfic  counts,  reigistration 
data,  and  dther  data  needed  to  ran  the 
MOBILE3  calculations.  The  SIP  also 
commits  to  annual  updates  forpuqwses. 
oftraclcinafUT. 

E/BiBMoa  tp^MtfA 

Section  lt2(bX5)  requires 
identificatba  ef  #ie  emissions,  if  any. 
which  wooii  be  rilowed  due  to  new 
sourcee.  T^  revision  notes  a  previou^ 
approved  aeitien  of  the  state's 
permittinglilulea  which  requires  offsets 
or  a  demc^itteaiioB  Aat  earfesioa 
inopeasee  aM  tie  wMifai  a^ewA  Riat:^ 
provided  i^l  the  plan,  prier  to 
coRsteactiMi  ^  aay  nM)er  eoeroe  or 
maior  mo^^cation.  Hw  attainmeMt 
lalioweferprodaottoB 
jeeurces:    -  ■ 
!  is«ie  prevision  for  new 
sources  w^eatoBsets. 


Permitting  Prt^ram 

Section  172(b)(6)  lequires  a  penaittiag 
program  meetiag  tiae  requiveiBeBts  af 
Section  173.  l^tJSLiMew  wflMKlifiad. 
ma  jor  sources  must  ooBllral  eayaaiaas  to 
the  lowest  achievable  emission  crte.  the 
soiirce  must  have  «»^fff<^  o&ets  or 
growth  must  be  built  hito  the  SP,  and  afl 
other  sources  in  the  state  owned  or 
operated  by  the  same  owner  or 
operators  most  oe  ni  compnance.  In  uils 
submisai— L  Iheitale  npiiB  iiiutuiJUB 
its  already  approved  permit  rules  which 
contain  die  reqidred  provUAons. 

Financial  and  Manpower  Resoarces 

SectioB  17^)(7)  lefBiies 
identifioatioB  aad  rnimifaifal  «f  Ae 
neoesanry  feaaaKSB.  Ike  SB>  ideaiifiee 
the  resources  needed  to  implement  the 
ozone  plan  to  Kansas  City  andnonniits 
to  provide  those  resources  to  fully 
implement  the  plan. 

EnJRtkm  Liaut*  aadCoaipUanoe 
Schedulea 

SecfioB  172(b)(^  reqaiics  enriasion 
limits,  ccnapUance  acbeddeB,  aad  oAer 
measares  as  may  be  access  aiy.  flie  new 
and  amcBdad  ndeaooirtala  linrita  aad 
schedahB  te  tbe  affactod  aooroea.  Ibe 
final  complJBnca  dates  far  <be  SIP 
control  BMBMRs  vary  froB  Oeceadier 
31. 1987.  to  Oaoemberai.  1iB6.  Ibeae 
dates  are  consistent  with  the  oeaceptaf 
demonslMtiag  attaiaflwat  by  a  near^ 
term  fixed  dato-as  dtacnsaed  in  SBA't 
Genenl  Pieaatble  «f  jM(y  M,  1M7  <S£  FR 
26401). 

Consuketlonandbtvolvement  ■ 

Section  17a(b}(9j  requves  evideace  of 
public,  local  govemmeat  and  state 
legislative  involwemeat  and  consultatioa 
in  accordance  with  Section  174.  Alao 
required  are  an  identification  of  effects 
of  die  plan  and  a  summary  of  the 
comments  no  tha  aaalysia.  Hie  SIP 
presents  ample  e^adenoe  of  partidyattoa 
by  state  and  local  officials,  priaMualy 
throu^  flieirattendance  at  factions 
sponsored  by  the  Mid^America  R^gioaal 
Council  flie  local  planning  agen^ 
certified  by  the  state  ander  Section  174. 
The  SIP  contains  an  analyus  of  the 
various  effects  of  the  provisions  of  die 
plan.  This  analysis  was  included  in  die 
draft  plan  and  commoits  w«e  invited 
on  it  However,  none  of  the  comments 
received  addressed  this  andysis. 

Evidence  of  LegBi  EaforoBabSity 

Section  iy2^)(10)  requires  evidence 
that  nie  responsible  governments  have 
adopted  the  necessary  requirements  and 
are  committed  to  impiemeRt  and  enforce 
the-phm.  The  responsifate  agency  is  ^e 
-  Missouri  Bepartment  of  Natural 
Resources,  whidi  prepared  the  plan  and 


which  is  legally  obligated  to  enforce  the 
rules  adopted  by  (he  MACC  The  plan 
contains  tfie^adoptadjules  as  pidilished 
in  .^"MlSSOUtl  REGISTER,  the  official 
publicafion  of  state  emulations.  There 
win  be  some  local  cooperafion  in  this 
plan  but  the  local  agendes  will  be  acting 
as  agents  of  the  state. 

Other  Section  172  Provisions 

Sections  1720>)(UJ  and  172:c)  rafer  to 
areas  which  made  1979  demonstrations 
that  they  could  not  attain  by  1962.  They 
do  not  ^ply  to  Kansas  Ci^r. 

Other  PpovieionB 

In  iaddition  to  the  specific  statutory 
requirements  of  Part  D,  there  are  ofltei 
provisiooa  against  which  Ae  pfam  na^ 
be  evaluated.  These  are  diecBSsed 
below. 

Transportation  Control  Measures 
(TCMJ 

The  state  analyzed  20  Measures,  bat 
found  that  aU  would  be  aitber  toeffective 
or  unreasonable.  Therefore,  aone  are 
ii^duded  in  the  SIP.  The  sUte  did  review 
basic  traasportation  needs  aad 
determined  that  ifae  Kansas  GKy  Area 
TraospertatioB  Autfaority  would 
caatinue  to  opeeato  aa  aieawide  bas 
system  for  the  life  of  die  S0>.  Ilwre  will 
be  no  adverse  impacts  dae  to  TObis 
because  there  will  be  no  additional 
TCMs  due  to  this  SIP. 

The  state  is  requhed  to  ooRflider 
inspection  of  motor  vehicles  if  it  will 
result  in  more  expeditiaas  attainment  of 
if  attainment  before  Deeeiriwr  31, 1967. 
cannot  tie  domenstrated.  Becapiee  of  the 
timing  of  the  call  for  reviaiens  and  the 
attainment  date,  diere  is  not  enough 
time  far  an  I/M  program  to  be 
impieinented  and  becoaie  effective 
before  the  attainment  date.  Therefore, 
there  wonld  be  no  vahie  in  attempting  to 
begin  I/Min  Kansas  City  at  Ais'time. 

Conforatity  of Federai  Actions 

Section  l?B(c)  requires  all  federal 
proiectfi  and  other  activities  to  conform 
to  the  SIP.  The  state  is  to  identify,  to  the 
extent  po^ible,  Una  emissions 
associated  wiA  maior  federal  actions. 
The  state  was  tuisble  to  identify  any 
major  federal  actions  that  waaM  have 
an  appredable  effect  on  air  quality  in 
the  near  future.  It  did  commit  to  review 
any  that  might  be  proposed. 

Contingency  Plan 

Eadi  SB>  is  to  spedfy  additional 
controls  which  wfll  be  implemented  and 
what  projects  would  betlelajred  during 
developaieBt  of  a  new  SV  tf  aharliaUs  ia 
emissions  reductions  occur.  The  state's 
review  found  no  projects  that  would 
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need  to  be  delayed  due  to  failure  to 
attain  tbe  ozone  standard.  An  appendix 
.  to  the  SIP  presents  infonnation  on  what 
source  categories  would  be  regulated 
should  the  current  plan  fail  to  attain  the 
standard  and  additional  controls  be 
needed. 

Enforcement  of  Existing  SiP  .    '    ' 

It  is  required  that  the  existing  SIP  be 
enforced  until  the  new  SIP  is  in  place. 
This  submissaion  is  a  revision  to  an 
existing  plan.  No  existing  limits  are 
removed.  Enforcement  of  the  existing 
requirements  is  discussed  once  in  the 
plan  and  is  implicit  throughout. 

Summary 

The  Missouri  submission  of  May  21, 
1986,  is  based  on  a  current  emission 
inventory,  has  an  emission  reduction 
requirement  developed  using  qurrent 
guidance,  will  reduce  actual  c'missions 
through  implementation  of  new  emission 
limits,  and  shows  attainment'of  the 
ozone  NAAQS  by  December  31 .  1987. 
The  submission  of  December  18, 1987, 
contained  the  additional  state 
regulations  necessary  to  meet  the 
RACM  requirements  of  section  172(b)(2) 
Of  the  CAA.  These  basic  requireihents, 
along  with  the  other  elements  described 
above,  are  necessary  for  a  revision  to  be 
approved  as  part  of  a  SIP. 

Proposed  Action 

EPA  proposes  to  approve  the  May  21, 
1986,  submittal  of  revisions  to  the 
Missouri  ozone  SIP  for  Kansas  City. - 
Also,  EPA  proposes  to  approve  the 
December  18. 1987,  submittal  of  revised 
VOC  control  regulations.  These  two 
submittals,  together,  constitute  a 
complete  ozone  plan  for  the  Missouri 
porticm  of  the  Kansas  City  metropolitan 
area. 

The  Administrator's  decision  to 
approve  or  disapprove  this  proposed  SIP 
revision  will  be  based  on  the  comments 
received  and  on  a' determination  of 
whether  or  not  the  revision  meets  the 
requirements  of  sections  110  and  172  of 
the  CAA;  or  40  CFR  Part  51, 
Requirements  for  Preparation.  Adopticm. 
and  Submittal  of  State  Implementation 
Plans:  and  of  the  1982  SIP  policy  (46  FR 
7184,  January  22. 1981). 

'Under  5  U.S.C.  605(b)".  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entitities. 

The  Office  of  Management  and  Budget 
has  exempted  this  proposed  rule  from 
the  requirements  of  section  3  of 
Executive  Order  12291. 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Nitrogen 
dioxide.  Carbon  monoxide. 


Hydrocarbons.  Intergbvermnental 
relations,  and  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7642. 

Date:  March  30, 1988. 
MonteKay, 

Regional  Administrator. 
(FR  Doc  88rl4r45  Filed  6-29-C3;  8:45  am) 
muma  cooc  mio  m  m 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indbm  Affaire 
48  CFR  Parts  1452  and  1480 

Acquisition  Regulations;  Buy  Indian 
Act;  Procedures  for  Contracting 
Pursuant  to  tiM  Act  of  June  25. 1910 

AQENCV:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Proposed  rule. 

SUMIMRV:  The  Bureau  of  Indian  Affairs 
is  pubUshing  proposed  rules  to  govern 
the  implementation  of  section  23  of  the 
Act  of  June  25, 19ia  25  U.S.C  47  (often 
referred  to  as  the  "Buy  Indian  Act")< 
These  rules  support  the  policy  and 
describe  the  procedures  of  the  Bureau  of 
Indian  Affairs  in  its  commercial 
acquisition  relationships  with  self- 
certified  eligible  Indian  economic 
enterprises. 

date:  Written  comments  must  be 
received  no  later  than  August  1, 1988. 
AOOMSSES:  Written  comments  may  be 
directed  to  U.S  Department  of  the 
Interior,  Bureau  of  Indian  Affairs,  Chief, 
Division  of  Contracting  and  Grants 
Administration,  Code  660— MS  334A- 
SIB,  1951  Constitution  Avenue,  NW., 
Washington.  DC  20245.  Thie  envelope 
front  should  beac  the  legend,  "Buy 
Indian  Act  Comments,"  in  the  lower  left 
comer. 

FOR  RNTTHER  mPORMATION  CONTACT: 
Dr.  Peter  A.  Campanelli.  U.S. 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs,  Division  of  Contracting 
and  Grants  Administration,  1951 
Constitution  Avenue  NW.,  Washington. 
DC  20245.  telephone  number  (202)  343- 
3498;  or  by  mail,  at  the  address  Usted 
above. 

SU^PiCKKNTAIIV  mPOfWATION:  This 
notice  is  published  in  the  exercise  of 
rulemaking  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209 
Departmental  Manual  Chapter  a  The 
authority  to  issue  regulations  is  vested 
in  the  Secretary  of  the  Interior  by  5 
U.S.C.  301.The  authorizing  statute  is 
section  23  of  the  Act  of  June  25, 1910  (25 
U.S.C.  47). 

The  Bureau  of  Indian  Affairs  has 
published  proposed  rules  in  the  Federal 


Register  on  two  prior  occasions  in  1982 
and,i984: 47  FR««878  md  49  FR  45167. 
resp«etivelyuFMJbUQ.coionients  received;^ 
by  the  Bureau  of  IindJaQ  Affairs  wore . 
reviewed,  addressed  in.  the  latter      . 
edition,  and  inGOiporated  herein  where 
applicable. 

The  Assistant  Secretary— Irntiah 
Affairs  has  encouraged  ibajor  initiatives 
for  economic  development  and 
employment  of  Indian  persons.  In 
support  of  these  initiatives,  the 
previously  proposed  rules  were 

-rewritten  and  are  published  fot-  public . 
comment. 

The  policy  of  the  Department  of  the 
Interior  is  to  afford  the  pulic  an 

.  opportunity,  whenever  practical,  of 
participating  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  and 
suggestions  regarding  the  proposed 
.regulations  to  the  location  identified  in. 
the  ADDRESSES  sectitm  of  this 
preamble.  Comments  must  be  received 
on  or  before  the  cited  QATES  section  of 
this  preamble.  PRIMARY  AUTHORS: 
The  authors  of  this  document  are  Dr. 
Peter  A;  Campanelli  and  Ms.  JGmberiy 
Armstrong,  Division  (rf  Contracting  and 
Grants  Administration,  Bureau  of  IncUan 
Affairs,  and  Kfr.  WiHiam  Opdyke,  Office 
of  Acquisition  and  Property  > 
Management,  Office  of  the  Secretary, 
U.Sj  Department  of  the  Interior, 
Washii^toR.  DC  20245,  telephone 
numbers  (202)  343-3498. 343-3499.  and 
343-3433  respectively. 

Executive  Older  12291,  Paperwork 
Reduction  Act.  and  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  had 
determined  that  this  document  is  not  a 
major  rule  under  the  criteria  established 
by  Executive  Order  12291  and  does  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  criteria  established  by  the 
Regulatory  Flexibihty  Act 

These  proposed  rules  formalize  an 
administrative  procedure  for  all  Bureau 
acquisition  activities/locations  to  be  _ 
applied  uniformly  for  self-certified 
eligible  Indian  economic  enterprises 
which  respond  in  an  offer  to  specific 
solicitations  set-aside  under  the  Act  and 
this  part. 

The  information  collection 
requirements  of  the  clauses  referenced 
in  Section  1180.501  regarding 
comphance  with  Section  7(b)  of  Pub.  L 
93-638  (25  U.S.C.  452)  have  been 
approved  by  }he  Office  of  Management 
and  Budget  (OMB)  under  44  U.S.C  3501 
et  seq.  and  has  been  assigned  clearance 
number  1064-0019.  In  addition,  the 
contract  office  requires  use  of  the 


Fedwal  Regtoter  /  Vol.  53.  No.  126  /  Thursday.  June  30.  1988  /  Proposed  Rules  24739 


requirements  in  SF-129.  Solicitation 
Mailing  iM  Application:  and.  may 
require  use  of  the  SF-2S4,  the 
Architect-^Engineer  and  Related 
Services  Questionnaire,  and  SF-255.  the 
Architect-Engineer  and  Related  Services 
Questionri^ire  for  Specific  Project. 
These  referenced  Items  have  been 
assigned  the  OMB  clearance  numbers 
3090-0009,  3090-0028,  and  3090-0029 
respectively,  under  the  Feijeral 
Acquisition  Regulation. 

List  of  Sul^tecU  in  4S  CFR 1452  and  1480 

Indian  ddonomic  enterprises. 
Govemmcjat  procurement. 

For  the :  -^asons  set  out  in  the 
preamble,  amendment  to  Part  1452  and  a 
new  Part  1  MO  are  proposed  to  be  added 
to  Title  48  df  the  Ckxie  of  Federal 
Regulations  to  read,  as  set  forth  below. 

Date:  Ma^la.  198B. 
Ralph  R.  RM«Br, 
ActingAssraant  Secretary,  Indian  Affairs. 

1.  The  aplthority  citation  for  48  CFR 
Part  1452  continues  to  read  as  follows: 

Authorit](:|25  U.S.C.  47  (36  Stat.  861),  41 
U.S.C.  252((|M2).  AND  5  U.S.C  301. 

1, 
PART  145Si-SOUCiTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES I 

2.  Subpqvt  1452.2  is  amended  by 
adding  new  sections  1452.280-70. 
1452.280-7X  1452.280-72,  and  1452.280- 
73,  as  follows: 

1452.280^7^   NotlMOflndlwimnM 
biMkMM  •gnomic  wittrprto*— small 
purchase  s»|-Mid«. 

As  prescribed  in  1480.402(b)(1).  and  in 
lieu  of  the  requirements  of  FAR 
19.508(a),  irisert  the  following  provision 
in  each  written  solicitation  of  quotations 
or  o^ers  to  provide  supplies  or  services 
when  the  acquisition  is  subject  to  small 
purchase  procedures  in  FAR  Part  13. 

Notice  of  Indun  Small  Business  Economic 
Eateiprise-t$nuU  Purchase  Set-Aside 

(        |T) 

Pursuant  to  the  Buy  Indian  Act,  25  U.S.C. 
47,  quotations  under  this  solicitation  are 
solicited  onU  from  eligible  Indian  economic 
enterprises  (48  CFR  1480.7)  which  must  also 
be  small  business  concerns.  Any  acquisition 
resulting  fraiti  this  solicitation  will  be  from 
such  a  concern.  Quotations  received  from 
enterprises  tbat  are  not  eligible  Indian 
economic  enterprises  shall  not  be  considered 
and  shall  be  rejected. 

1452.280-7jl|  NoUet  Of  Indian  •eonomic 


As  pres^^bed  in  1480.403-l(b)(2). 
insert  the  following  provision  in 
solicitations  and  contracts  involving 
Indian  economic  enterprise  set-asides: 


Nodoe  of  Indian  EcoaoaiiG^tefprise  Set- 
Aflide(  ) 

(a)  Definitions. 

"Eligible"  means  that  the  majority  owner  of 
an  Indian  economic  enterprise  meets  both  the 
definitions  of  "Indian"  and  of  "Indian 
economic  enterprise"  as  set  forth  below. 

"Indian"  means  a  person  who  is  a  member 
of  an  Indian  Tribe,  as  defined  herein,  or  an 
Alaska  Native  who  is  Vt  degree  or  more 
Alaska  Native  blood  and  either  on  or 
descended  from  someone  on  the  roll  of 
Alaska  Natives  prepared  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act  of  1971 
(43  U.S.C.  1801  et  seq.). 

"Indian  Economic  Enterprise"  means  any 
business  entity  (whether  organized  for  profit 
or  not)  which:  (1)  Is  at  least  51  percent  owned 
by  one  or  more  hidian(8)  or  (an)  Indian 
Tribe(s);  and  (2)  one  or  more  of  these  owners 
must  be  involved  in  daily  business 
management  of  the  economic  enterprise;  and 
(3)  the  majority  of  the  earnings  of  which 
accrue  to  such  Indian  personTs)  (if  for  profit). 
The  requirements  cited  herein  must  exist 
when  an  offer  is  made  to  a  solicitation,  at  the 
time  of  award,  and  during  the  term  of  the 
contract. 

"Indian  tribe"  means  any  Indian  tribe, 
band,  nation,  rancheria,  pueblo,  colony,  or 
community  which  is  recognized  by  the  U.S. 
Government  tluough  the  Secretary  as  eligible 
for  the  special  programs  and  services 
provided  by  the  Secretary  to  Indians  because 
of  their  status  as  Indians. 

"Self-certified"  means  the  positive 
statement  of  eligibility  as  an  Indian  economic' 
enterprise  for  preferential  consideration  and 
participation  for  acquisitions  conducted 
pursuant  to  the  Buy  Indian  Act  25  U.S.C.  47, 
in  accordance  with  the  procedures  in  48  CFR 
1480.7. 

(b)  General. 

(1)  Pursuant  to  the  Buy  Indian  Act,  offers 
are  solicited  only  fit)m  eligible  Indian 
economic  enterprises.  Therefore,  the  offeror 
must  represent  by  written  declaration  at  the 
time  of  submission  of  its  offer  to  a  specific 
solicitation  that  its  economic  enterprise  is 
eligible  to  be  considered  for  award.  (If 
selected  for  award,  the  offeror  shall  comply 
with:  the  minimiun  51  percent  ownership  and 
daily  business  management  requirement 
criterion:  and,  the  preference  requirements 
contained  in  subparagraphs  (c)(3)  and  (c)(4) 
below  during  performance  of  the  contract  if 
award  is  made  to  the  economic  enterprise; 
and,  shall  provide  the  required  percentage  of 
the  work/costs  with  its  own  resources, 
exclusive  of  manufactured  or  leased  items 
and/or  supplies  or  materials  produced  off- 
site,  as  required  ^n  48  CFR  1480.501). 

(2)  Offers  received  horn  non-Indian 
business  enterprises  or  non-eligible  Indian 
economic  enterprises  shall  be  considered 
non-responsive  and  shall  be  rejected. 

(3)  Any  award  resulting  from  this 
solicitation  will  be  made  to  an  eligible  Indian 
economic  enterprise,  defined  in  paragraph  (a) 
above. 

(c)  In  response  to  this  solicitation,  the 
eligible  Indian  economic  enterprise  shall  also 
provide  the  following: 

(1)  As  required  by  the  "Sut>contracting 
Limitation"  clause,  a  description  of  the 


required  percentage  of  the  work/costs  to  be 
provided  by  the  contractor  over  the  contract 
term. 

(2)  Description  of  the  source  of  human 
resources  for  the  work  to  l>e  performed  by  the 
contractor 

(3)  Description  of  the  method(s)  of 
recruiting  and  training  Indian  employees, 
indicating  the  extent  of  soliciting  employment 
of  Indian  persons,  as  required  by  the  "Indian 
Preference — Department  of  the  Interior"  and/ 
or,  "Indian  Preference  Program — Department 
of  the  Interior"  clause(s); 

(4)  Description  of  how  subcontractors  (if 
any)  will  be  selected  in  compliance  with  the 
"Indian  Preference — Department  of  the 
Interior"  and/or,  "Indian  Preference 
Program — Department  of  the  Interior" 
clause(s).  The  offeror  shall  fiimish  the  names 
of  Indian  persons  or  economic  enterprises 
being  considered  for  subcontracts  (if  any): 
indicate  what  percentage  of  the  work/costs 
they  would  be  performing;  and  provide 
qualifications  of  the  key  personnel  (if  any) 
that  will  be  assigned  to  the  contract 

(5)  Description  of  method(s)  for  compliance 
with  any  supplemental  Tribal  employment 
preference  requirements,  if  contained  in  this 
solicitation. 

(6)  A  completed  Representation 
Declaration  provision  (48  CFR  1452.280-73). 

(d)  Prior  to  Bureau  award  of  an  Act 
contract  as  well  as  upon  successful  and 
timely  completion  of  the  contract  but  prior  4o 
acceptance  of  the  work  or  product  by  the 
Bureau  contracting  officer,  the  contractor 
shall  provide  written  assurance  to  the  Biuvau 
that  it  will  or  has  complied  fully  with  the 
requirements  of  this  clause. 

(e)  Failure  to  provide  the  information 
required  by  paragraphs  (c)  and  (d)  of  this 
section  may  cause  the  offer  to  be  determined 
non-responsive  and  rejected,  or  result  in 
cause  for  suspension  and  debarment  or 
result  in  default,  respectively. 

1452.280-72   Subcontracting  NmHation. 

As  prescribed  in  1480.501.  insert  the 
following  provision  in  each  written 
solicitation  of  quotations  or  offers  to 
provide  supplies  6r  services: 

Suboootracting  Limilatioa  (  ) 

(a)  Definitions. 

(1)  "Subcontract"  As  used  in  this  clause, 
means  any  contract  (as  defined  l>y  FAR 
Subpart  2.1)  entered  into  by  a  subcontractor 
to  furnish  supplies  or  services  for 
performance  of  a  prime  contract  or  a 
subcontract.  It  includes  but  is  not  limited  to 
purchase  orders  and  changes  and 
modifications  to  purchase  orders. 

(2)  "Subcontractor",  as  used  in  this  clause, 
means  an  individual,  parmership.  firm, 
corporation  or  any  acceptable  combination 
thsreof,  or  joint  venture,  to  which  a 
contractor  subcontracts  part  of  the  work 
under  the  contract  The  term  shall  include 
subcontractors  in  any  tier  who  perform  work 
on  the  project  site. 

(b)  In  performance  of  the  contract  for — 
(i)  Services  contracts  (except  construction), 
at  least  50  percent  of  the  cost  of  contract 
performance  incurred  for  personnel  shall  be 
expended  for  employees  of  the  concern: 
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(ii)  Supplies  contracts  (other  than 
procurement  from  a  regular  dealer  in  such 
supplies),  the  concern  shall  perform  work  for 
at  least  SO  percent  of  the  cost  of 
manufacturing  the  supplies,  not  including  the 
cost  of  materials; 

(iii)  General  construction,  the  concern  will 
perform  at  least  15  percent  of  the  cost  of  the 
contract,  not  including  the  cost  of  materials, 
with  its  own  employees;  and 

(iv)  Construction  by  special  trade 
contractors,  the  concern  will  perform  at  least 
25  percent  of  the  cost  of  the  contract  not 
including  the  cost  of  materials,  with  its  own 
employees.  (FAR  52.219-14). 

(c)  Regardless  of  the  contract  type  (for 
services  or  supplies),  the  contractor  agrees  to 
give  preference  to  Indian  organizations  and 
Indian-owned  economic  enterprises  in  the 
awarding  of  subcontracts  under  this  contract 
in  accordance  with  the  "Indian  Preference — 
Department  of  the  Interior"  clause. 

(d)  The  contractor  agrees  to  carry  out  the 
requirements  of  this  clause  to  the  fullest 
extent  and  to  cooperate  in  any  study  or 
survey  conducted  by  the  contracting  officer 
or  agents  of  the  Bureau  of  Indian  AHairs  as 
may  be  necessary  to  determine  the  extent  of 
the  contractor's  compliance  with  this  clause. 

(e)  The  contractor  agrees  to  incorporate  the 
substance  of  this  clause,  including  this 
paragraph  (e),  in  all  subcontracts  for  services 
awarded  under  this  contract. 

1452.290-73    nepfeaentatten  DadaraHon 
for  cHgibte  Indian  economic  aniarpiiaas. 

As  prescribed  in  1480.700,  insert  the 
following  provision  in  each  written 
solicitation  of  quotations  or  offers  to 
supply  supplies  or  services: 

Representation  Declaration  Buy  Imfian  Act 
(25  U.S.C  47)  and  48  CFR  Part  1480 
(  ) 

L  A.  Instructions.  Offerors  requesting 
participation  under  the  Buy  Indian  Act  (25 
U.S.C  47)  shall  prepare  their  Representation 
Declaration  as  prescribed  thereia  The 
declaration  shall  be  submitted  to  the 
cognizant  Contracting  Officer  by  the  offeror 
in  responding  to  a  specific  Bureau  solicitation 
under  the  Act  and  48  CFR  Part  146a 

B.  Procedure.  1.  The  Buy  Indian  Act  and  its 
regulation  authorize  the  Secretary  of  the 
Interior  and  the  Bureau  of  Indian  Affairs  to 
contract  with  eligible  Indian  economic 
enterprises  for  the  procurement  of  supplies 
and  services.  Before  submitting  this 
declaration,  you  are  encouraged  to  read  the 
regulations  (48  CFR  Part  1480).  A  copy  is 
available  upon  request  from  Bineau  of  Indian 
Affairs'  Contract  Offfces. 

2.  The  infonnation  requested  below  is  to  be 
submitted  only  in  an  offer  in  response  to  a 
speciHc  solicitation  under  the  Act  The 
completed  and  signed  Representative 
Declaration  is  to  be  returned  with  your  offer 
to  the  Bureau  Contract  Office  issuing  the 
soliotation. 

3.  To  be  eligible  for  awards  by  the  Bureau 
of  Indian  Affairs  under  the  Buy  Indian  Act 
and  48  CFR  Pait  148B.  economic  enterprises 
must  meet  the  eligibility  and  self-certification 
requirements  as  defined  in  the  Act 
regulations.  Offerors  applying  for  awards 
under  the  Act  authority  must  do  so  only  in  an 


offer  responding  (b  a  specific  Bureau 
solicitation  under  the  Act. 

II.  The  offeror  represents  and  certifies  as 
part  of  its  offer  that  it  D  is.  O  is  not  (check 
one)  an  eligible  Indian  economic  enterprise. 
As  used  in  this  provision,  the  offeror  meets 
the  following  definitions: 

(A)  "Eligible"  means  that  the  majority 
owner  of  an  Indian  economic  enterprise  (as 
defined  herein)  meets  both  the  definitions  of 
"Indian"  and  of  "Indian  economic  enterprise" 
in  this  Declaration. 

(B)  "Indian"  means  a  person  who  is  a 
member  of  an  Indian  TVibe,  as  defined  herein, 
or  an  Alaska  Native  who  is  Vt  degree  or  more 
Alaska  Native  blood  and  either  on  or 
descended  from  someone  on  the  roll  of 
Alaska  Natives  prepared  pursuant  to  the 
Alaska  Native  (Maims  Settlement  Act  of  1971 
(43  U.S.C.  1601  et.  seq), 

(C)  "Indian  Economic  Enterprise"  means 
any  business  entity  (whether  organized  for 
profit  or  not)  which:  (1)  Is  at  least  51  percent 
owned  by  one  or  more  Indian(s)  or  (an) 
Indian  Tribe(s);  and  (2)  one  or  more  of  these 
owners  must  be  involved  in  daily  business 
management  of  the  economic  enterprise;  and 
(3)  the  majority  of  the  earnings  of  which 
accrue  to  such  Indian  per8on(s)  (if  for  profit). 
The  requirements  cited  herein  must  exist 
when  an  offer  is  made  to  a  solicitation,  at  the 
time  of  award,  and  during  the  term  of  the 
contract. 

(D)  "Indian  tribe"  means  any  Indian  tribe, 
band,  nation,  rancheria.  pueblo,  colony,  or 
community  which  is  recognized  by  the  U.S. 
Government  through  the  Secretary  as  eligible 
for  the  special  pro^vms  and  services 
provided  by  the  Secretary  to  Indians  because 
of  their  status  as  Indians. 

m.  This  Representation  Declaration  is  to  be 
completed  and  submitted  only  in  your  offer  in 
response  to  a  specific  Bureau  of  Indian 
Affairs  solicitation  issued  under  the  Buy 
Indian  Act.  Mail  or  deliver  your  offer  by  the 
required  deadline  to  the  Bureau  of  Indian 
Affairs  Contract  Office  which  issued  the 
solicitation  If  you  have  any  questions,  please 
contact  that  Bureau  Contract  Office. 

A.  I  understand  that  any  intentional  false 
statement  in  this  Representation  Declaration, 
or  willful  misrepresentation  relative  thereto, 
is  a  violation  of  the  law  punishable  by  a  fine 
of  not  more  than  $10,000  or  imprisonment  of 
not  more  than  5  years,  or  both  (18  U.S.C. 
1001). 

B.  Also.  I  understand  that  the  provisions  of 
the  civil  False  Claims  Act  (31  U.S.C.  3729- 
3731)  establishes  civil  liability  for  false 
claims  and  provides  for  a  civil  penalty  of 
$2,000  per  false  claim  and  double  the 
damages  suffered  by  the  Government. 

C.  I  have  read  and  understand  the  above 
statement.  I  certify  that  the  information 
provided  in  this  Declaration  is  true,  accurate 
and  complete  to  the  best  of  my  knowledge 
and  belief.  I  am  sure  of  the  regulations  for 
this  Act  as  they  appear  in  48  CFR  Part  1480. 

D.  Economic  Enterprise 

Firm  Name:  

Address  of  Firm,  include  zip  code: 


Signature 
By:  


(Typed  name  of  mafority  owner) 
By: 


(Signature  of  majority  owner) 

Telephone  number  of  firm,  include  area  code: 

Date:  

3.  A  new  Part  1480  is  proposed  to  be  added 
as  follows: 

PART  1480-ACQUISmONS  UNDER 
THE  BUY  INDIAN  ACT 

Subpart  1480.^-Qwwral 

Sec 

1480.000  Scope  of  part. 

1480.001  Buy  Indian  Act  acquisition 
regulations. 

Subpart  1480.1— Definitions 

1480.100    Definitions. 

Subpart  1400,2— AppHcabittty 

1480.200  Applicability. 

1480.201  Restrictions  on  use  of  the  Buy 
Indian  Act. 

Subpart  1480.3— Policy 

148a300    General. 
1480.301    Deviations. 

Subpart  1400.4— Procedura* 

1480.400  General. 

1480.401  Order  of  precedence  for  use  of 
Government  supply  sources. 

1480.402  Small  purchases. 

1480.403  Other  than  full  and  open 
competition. 

1480.403-1    Set-asides  for  eligible  economic 

enterprises. 
1480.403-2    Other  circumstances  for  use  of 

other  than  full  and  open  competition. 

1480.404  Debarment  and  suspension. 

Subpart  1480i»— Contract  WaqiMrawnta 

1480.500  Indian  preference. 

1480.501  Subcontracting  limitations. 

1480.502  Performance  and  payment  bonds. 

Subpart  1400.6— Contract  Administration 

1480.600    Contract  administration 
requirements. 

Subpart  140ft7    naprasaiHaliOB  by  an 
Indian  Eoonomic  Entarprtoa  Offsfw 

1480.700  General. 

1480.701  Representation  Declaration 
provision. 

1480.702  Declaration  process. 

Subpart  1400J    Preteataof 
napraaantatien  Pactaratlon 

1480800  General 

1480.801  Receipt  of  protest. 

1480J02  Award  of  protested  contract. 

1480.803  Protest  not  timely. 

Appendix  A— S«t-Asida  Program  Order  of 
Precedence 


Appendix  B-Class  JustHleation  for  Use  of 
Other  tlian  FuH  and  Open  CompelMon  m 
AcqulaMon  of  Suppies  and  Sarvteee  from 
Indian  Industry 

Authority:  25  U.S-C  47  (38  Stat.  861).  41 
U.S.a  252(c)(2).  and  5  U.S.C  301. 
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MM.O-QefMral 

poop*  of  part 
This  p^rt  prescribes  policies  and 
procedur^  for  the  commercial 
acquisitiiih  of  supplies  and  services  from 
self-certiHed  eligible  Indian  economic 
enterprisa  pursuant  to  the  Buy  Indian 
Act.  25  U|.$.a  47. 


•MMMi  Act  MquMHon 

(a)  Accjiisition  regulations  under  this 
part  are  under  the  Department  of  the 
Interior  Acquisition  Regulations  (DIAR) 
System  a^  are  issued  in  order  to 
supplemdi^t  Federal  Acquisition 
RegulaUdil  (FAR)  and  DIAR 
requirem^ts  to  satisfy  the  specific  and 
unique  n^eds  of  the  Bureau  of  Indian 
Affairs  in  tiie  implementation  of  the  Buy 
Indian  Ac^ 

(b)  Excmt  for  solicitation  provisions 
and  contract  clauses  codified  in  48  CFR 
1452,  regulations  issued  under  this  part 
shall  be  codified  in  48  CFR  1480  in 
accordanji^  with  DIAR  1401.303(c]  and 
shall  confirm  to  the  requirements  of 
FAR  1.3  4hd  DIAR  1401.3. 

(c)  Reg|i|ation8  under  this  part  are 
issued  pi*suant  to  the  authority  of  the 
Secretary  of  the  Interior  under  5  U.S.C. 
301.  This  authority  has  been  redelegated 
to  the  Assistant  Secretary— Indian 
Affairs  uader  part  209.  Chapter  8,  of  the 
Departmental  Manual  (209  DM  8). 

(d)  RegUations  issued  under  this  part 
are  under  the  direct  oversight  and 
control  of  the  Director.  Office  of 
Administration,  Bureau  of  Indian 
Affairs,  Dapartment  of  the  Interior, 
Washington,  DC  20245.  which  is 
responsible  for  their  review,  preparation 
for  issuaiiqe,  implementation,  and 
oversight. 

(e)  Acqmsitions  conducted  under  this 
part  shall;  be  subject  to  all  applicable 
requirements  of  the  FAR  and  DIAR.  as 
well  as  internal  policies,  procedures  or 
instructions  issued  by  the  Bureau  of 
Indian  Aifnirs.  The  provisions  of  the 
FAR  shall  govern  in  all  instances  where 
there  may  pe  a  conflict  or  discrepancy. 

Subpart  ^480.1— Definitions 

14S0.100    Ocflnitlons. 

As  used  'throughout  this  part,  the 
following  Iwords  and  terms  are  used  as 
defined  in  this  unless  the  context  in 
which  thets^  are  used  clearly  requires  a 
different  neaning:  or.  a  different 
definition  is  prescribed  for  a  particular 
subpart  oi  |>ortion  of  a  subpart. 

"Assistuit  Secretary"  means  the 
Assistant  Secretary— Indian  Affairs, 
Department  of  the  Interior,  or  designee. 

"Bureau"  means  the  Bureau  of  Indian 
Affairs.  Dteartment  of  the  Interior. 


"Bureau  Central  Office"  means  the 
Headquarters  component  located  in 
'Washington.  DC.  that  serves  as  staff 
resource  to  the  Assistant  Secretary- 
Indian  Affairs.  For  purposes  of  this 
section,  the  term  refers  specifically  to 
the  Office  of  Administration. 

"Buy  Indian  Act"  means  section  23  of 
the  Act  of  June  25. 1910  (25  U.S.C.  47). 
which  is  also  referred  to  in  this  part  as 
the  Act. 

"Buy  Indian  Contract"  means  any 
Bureau  acquisition  action  (by  contract, 
purchase  order,  delivery  order,  or 
modification)  for  the  products  of  Indian 
industry  or  labor  firom  a  self-certified 
eligible  economic  enterprise  pursuant  to 
the  authority  of  the  Act  and  this  part, 
except  for  the  construction  limitations 
stated  in  1480.300(b). 

"Chief  of  the  Contracting  Office" 
means  the  senior  1102  classification 
series  contract  specialist  at  a  Bureau 
Area  or  Central  Office. 

"Contracting  Officer"  means  ia 
official  designated  in  accordance  with 
FAR  1.6  and  DIAR  1401.6  of  this  title, 
having  the  authority  to  enter  into, 
administer  and/or  terminate  contracts, 
and  make  related  determinations  and 
findings  or  justifications  and  approvals. 

"Day"  means  work  day. 

"Dealer  (regular)"  or  "Manufacturer" 
means  an  Indian  person  who  owns, 
operates  or  maintains  a  store, 
warehouse,  factory  or  other 
establishment  which  meets  the 
conditions  in  FAR  22.601. 

"Eligible"  means  that  the  majority 
owner  of  an  Indian  economic  enterprise 
(as  defined  herein)  meets  both  the 
definitions  of  "Indian"  and  of  "Indian 
economic  enterprise"  in  this  subpart. 

"Fair  market  price"  means  a  price 
based  on  reasonable  costs  under  normal 
competitive  conditions  and  not  on 
lowest  possible  cost. 

"Indian"  means  a  person  who  is  a 
member  of  an  Indian  Tribe,- as  defined 
herein,  or  an  Alaska  Native  who  is  V4 
degree  or  more  Alaska  Native  blood  and 
either  on  or  descended  from  someone  on 
the  roll  of  Alaska  Natives  prepared 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  of  1971  (43  U.S.C.  1601  et 
seq.). 

.    "Indian  Economic  Enterprise"  means 
any  business  entity  (whether  organized 
for  profit  or  not)  which:  (1)  Is  at  least  51 
percent  owned  by  one  or  more  Indian(s) 
or  (an)  Indian  Tribe(s):  and  (2)  one  or 
more  of  these  owners  must  be  involved 
in  daily  business  management  of  the 
economic  enterprise:  and  (3)  the 
majority  of  the  earnings  of  which  accrue 
to  such  Indian  per8on(8]  (if  for  profit). 
The  requirements  cited  herein  must  exist 
when  an  offer  is  made  to  a  solicitation, 


at  the  time  of  award,  and  daring  the 
term  of  the  contract 

"Indian  land"  means  land  over  which 
an  Indian  tribe  is  recognized  by  the 
United  States  as  having  governmental 
jurisdiction  and  land  owned  by  a  Native 
corporation  established  tmder  the 
Alaska  Native  Claims  Settlement  Act  of 
1971,  so  long  as  the  corporation  qualifies 
as  an  Indian  economic  enterprise.  In  the 
State  of  Oklahoma,  or  where  there  has 
been  a  final  judicial  determfaiation  that 
a  reservation  has  been  disestablished  or 
diminished,  the  term  means  that  area  of 
land  constituting  the  former  reservation 
of  the  tribe  as  defined  by  the  Secretary. 

"Indian  ^be"  means  any  Indian  tribe, 
band,  nation,  rancheria,  pueblo,  colony, 
or  community  which  is  recognized  by 
the  U.S.  Government  through  the 
Secretary  as  eligible  for  the  special 
programs  and  services  provided  by  the 
Secretary  to  Indians  because  of  their 
status  as  Indians. 

"Interested  party"  means  an  Indian 
economic  enterprise  which  is  an  actual 
or  prospective  offeror  whose  direct 
economic  interest  would  be  affected  by 
the  proposed  or  actual  Bureau  award  of 
a  particular  contract  set-aside  under  the 
Act. 

"Products  of  Indian  industry  or  labor" 
means  any  products,  goods,  supplies  or 
services  that  can  be  provided  by  an 
eligible  economic  enterprise  that  either 
produces  them  with  its  own  labor  force, 
skills,  or  efforts,  or  is  a  regular  dealer  in 
such  goods  or  services. 

"Protest  of  representation"  means  an 
accurate,  complete  and  timely  written 
objection  by  an  interested  party  to  a 
proposed  or  actual  Bureau  award  to  an 
eligible  Indian  economic  enterprise  of  a 
contract  set-aside  under  the  Act. 

"Secretary"  means  the  Secretary  of 
the  Interior. 

"Self-Certified"  means  the  positive 
statement  of  eligibility  as  an  economic 
enterprise  for  preferential  consideration 
and  participation  for  acquisitions 
conducted  pursuant  to  the  Buy  Indian 
Act.  25  U.S.C.  47,  in  accordance  with  the 
provisions  in  48  CFR  1480.7. 

"Small  Purchase"  means  an 
acquisition  of  supplies  or  services 
pursuant  to  procedures  in  FAR  Part  13. 

"Tribal  Governing  Body"  means  the 
Federally  recognized  entity  empowered 
to  exercise  the  governmental  authority 
of  a  Tribe,  as  the  latter  is  defined  herein. 

Sul>part  1480.2— Applicat>ility 

14*0.200    AppNeabHity. 

Except  as  provided  in  1480.300(b).  this 
part  is  applicable  to  acquisitions 
(including  small  purchases)  made  by  tlie 
Bureau  of  Indian  Affairs,  pursuant  to  2n 
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U.S.C.  47:  and,  those  made  by  any  other 
Bureau  or  OfHce  of  the  Department  of 
the  Interior  which  is  delegated  the 
authority  to  make  such  acquisitions 
pursuant  to  25  U.S.C.  47  and  1480.300(d). 

1410.201    B— tricMoiwowuf  olthsBuy 

Indian  Act 

(a)  The  authority  of  the  Act  and  the 
procedures  contained  in  this  part  are  not 
to  be  used  to  award  intergovernmental 
contracts  to  tribal  organizations  to  plan, 
operate  or  administer  authorized  Bureau 
programs  (or  parts  thereof)  that  are 
within  the  legislative  and  regulatory 
scope  and  intent  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act.  Pub.  L  93-638.  The  B»jy 
Indian  Act  is  used  by  the  Bureau  solely 
to  award  commercial  contracts  to 
eligible  Indian  economic  enterprises  in 
meeting  Bureau  program  needs  and 
acquisition  requirements  for  its  own 
operations. 

(b)  The  authority  of  this  Act  may  not 
be  used  to  acquire  construction,  as 
defined  in  FAR,  except  as  set  forth  in 
1480.300(b). 

Subpart  14S0J—Policy 

1480.300    GWMraL 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  it  is  the  policy  of  the 
Department  of  the  Interior  to  use  the  Act 
as  authority  to  give  preference  to 
eligible  Indian  economic  enterprises 
throu^  Ae  use  of  set-asides  when 
acquiring  supplies  and  services  of 
Indian  industry  and  labor  in  meeting 
Bureau  needs  and  requirements. 

(b)  Construction,  as  defmed  in  FAR 
36.102,  shall  be  acquired  using  full  and 
open  competition,  except  that 
construction  of  Indian  reservation  roads 
(other  than  those  located  in  the  State  of 
Oklahoma)  may  be  acquired  under  the 
authority  of  the  Act  and  this  part 
pursuant  to  23  U.S.C.  204(e),  as 
amended,  and  41  U.S.C.  252(c)(2),  as 
amended.  Indian  reservation  road 
construction  located  in  the  State  of 
Oklahoma  acquired  pursuant  to  the  Act 
is  prohibited  by  court  injunction  and 
shall  be  acquired  only  by  using  full  and 
open  competition  or  small  business  set- 
aside  if  required  by  1419.503-70  of  this 
title.  [Glover  v.  Andrus.  446  U.S.  608 
(1980)). 

(c)  The  authority  of  the  Secretary 
under  the  Act  has  been  delegated  to  the 
Assistant  Secretary  and  is  exercised  by 
the  Bureau  in  support  of  its  mission  and 
program  activities  and  as  a  means  of 
fostering  Indian  employment  and 
economic  development. 

(d)  The  authority  of  the  Secretary 
under  the  Act  may  be  delegated  to  a 
bureau  or  office  within  the  Department 


of  the  Interior  other  than  the  Bureau  of 
Indian  Affairs  only  by  Secretarial  Order 
pursuant  to  Part  012  Chapter  1  of  the 
Departmental  Manual  (012  DM  1). 
(e)  The  Deputy  to  the  Assistant 
Secretary— Indian  Affairs  (Operations), 
as  the  head  of  the  contracting  activity,  is 
responsible  for  ensuring  that  alt 
acquisitions  made  by  the  Bureau 
pursuant  to  the  Act  are  in  compliance 
with  the  requirements  of  this  part. 


to  all  applicable  requirements  of  the 
FAR  and  DIAR. 

14<a401    OrdsrofprsGwlMicsforuMOf 


14M.3D1 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  the  Assistant 
Secretary — Indian  Affairs  is  authorized 
to  approve  deviations  from  the 
requirements  of  this  part.  This  authority 
has  been  redelegated  to  the  Deputy  to 
the  Assistant  Secretary — Indian  Affairs 
(Operations)  who  may  also  authorize  an 
exception  to  the  requirement  for  use  of 
the  Act  in  fulfilling  an  acquisition 
requirement  of  the  Bureau  when  it  is 
determined  that  such  action  is  in  the 
best  interests  of  the  Government. 
Requests  for  deviations  or  exceptions 
shall  be  submitted  in  writing  from  the 
contracting  officer  before  the  fact  by  die 
appropriate  Area  Office  Director  to  the 
Bureau  Central  Office  for  review.  After 
this  review,  the  request  shaH  be 
submitted  to  the  Deputy  to  the  Assistant 
Secretary — Indian  Affairs  (Operations) 
for  approval/disapproval. 

(b)  The  contractbig  officer  may  also 
authorize  in  exception  for  use  of  the  Act 
for  an  acquisition  of  the  Bureau,  when  it 
is  determined  that: 

(1)  In  accordance  with  1480.402(b)(2), 
there  is  no  reasonable  expectation  of 
obtaining  quotations  from  two  or  more 
responsible,  eligible  Indian  economic 
enterprises:  or 

(2)  In  accordance  with  1480.402(b)(3), 
only  one  quotation  is  received  from  a 
responsible,  eligible  small  business 
economic  enterprise  and  the  quotation  is 
unreasonable;  or 

(3)  In  accordance  with  1480.403-1  (c), 
there  is  no  reasonable  mcpectation  that 
offers  will  be  received  from  two  or  more 
responsible,  eligible  Indian  economic 
enterprises  at  reasonable  prices;  or 

(4)  In  accordance  with  a  tribal 
resolution  from  the  governing  body  or 
bodies  of  the  cognizant  Indian  tribe  or 
tribes  that  requests  a  waiver  of  the  Act    . 
authority  with  justification. 

(c)  Other  exceptions  to  use  of  the  Act 
may  be  made  by  the  officials  specified 
in,  and  under  the  conditions  prescribed 
by,  1480.403-l(f]  or  1480.403-2(c). 

Subpart  1480.4 — Proceduras 

1480.400    GeiMraL 

All  acquisitions  made  under  this  part, 
including  small  purchases,  shall  conform 


Except  as  required  by  FAR  8.002, 
acquisitions  made  wider  this  part  shall 
be  from  the  sources  of  supplies  and 
services  listed  in  order  of  precedence  in 
Appendix  A  of  this  part.' providing  the 
Indian  ecoRomic  enterprise  can  meet  the 
Bureau  specifications  and  delivery 
requirements,  and  the  anticipated  cost  is 
determined  to  be  reasonable  and  at  a 
fair  maricet  place. 

1480.402    Smal  purdMSSS. 

(a)  Subject  to  the  limitations  in 
1480.300(b).  each  acquisition  of  supplies 
and  services  that  is  subject  to  small 
purchases  {vocedur^  under  FAR  13  and 
DIAR  1413,  shall  be  set-aside 
exclusively  for  eligible  Indian  economic 
enterprises  which  are  also  small 
business  concerns  under  the  criteria  and 
size  standards  of  13  CFR  Part  121.  This 
preference  action  shall  be  accomplished 
by  use  of  Indian  small  business 
economic  enterprise — small  purchase 
set-asides. 

(bKl)  Each  written  solicitation  under 
an  Indian  small  business  economic 
enterprise — small  purchase  set-aside 
shall  contain  the  provision  at  DIAR 
1452.280-70,  Notice  of  Indian  Small 
Business  Economic  Enterprise — Small 
Purchase  Set-Aside.  However,  if  the 
solicitation  is  oral,  information 
substantially  identical  to  that  which  is 
in  the  provision  shall  be  given  to 
potential  offerors. 

[Z\  If  the  contracting  officer 
determines  there  is  no  reasonable 
expectation  of  obtaining  quotations  from 
two  or  more  responsible,  eligible  Iqdian 
economic  enterprises  which  are  small 
business  concerns  (or  at  least  from  one 
such  enterprise,  if  the  purchase  amount 
does  not  exc(«d  the  dollar  threshold 
prescribed  in  FAR  13.106(a)  for 
obtaining  competition)  that  will  be 
competitive  in  terms  of  market  price, 
quality,  and  delivery,  the  contracting 
officer  shall  proceed  with  an 
unrestricted  small  business — small 
purchase  set-aside  as  prescribed  iifFAR 
13.105. 

(3)  If  the  contracting  officer  proceeds 
wi'ih  an  Indian  small  business  economic 
enterprise — small  purchase  set-aside 
and  receives  a  quotation  from  only  one 
such  responsible  economic  enterprise  at 
a  reasonable  price  (see  FAR  Subpart 
13.1069c)),  the  contracting  officer  shall 
make  an  award  to  that  concern. 
However,  if  the  contracting  officer  does 
not  receive  a  reasonable  quotation  from 
such  an  economic  enterprise,  the 
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contracting  officer  shall  cancel  the  set- 
aside  and  (kHnplete  the  purchase  by 
using  an  uniestricted  small  business — 
small  purchtte  set-aside  as  prescribed 
in  FAR  SoMert  13.105. 

(4)  Wheq  kirooeeding  under  the 
circumstaniajBS  in  148a402(bU2)  or  (b)(3). 
the  contrac  ting  officer  sh^  escertain 
the  availab  ifity  (tf  small  business  - 
suppliers  b  yf  triephone  or  other  informal 
means.      \ 

(5)  If  theJDurchase  is  to  proceed  in 
accordancfWith  14a(U02(bX2)  or  (b)(3). 
the  contraQipng  officer  diall  document 
the  reasonja]  in  the  file  for  such 
purchase. 

(c)  The  deuse  at  DIAR  1452.204-71. 
Indian  PreWence — ^Department  of  the 
Interior,  am  the  clause  at  DIAR 
1452.280-72,  Subcontracting  Limitation, 
shall  be  inchided  in  each  solicitation  of 
quotations  and  resulting  purchase 
orders. 

(d)  Small  ^urdiases  under  this  section 
shall  confam  to  the  competition  and 
price  reasonableness  documentation 
requiremei^is  of  FAR  Subpart  13.106  and 
DIAR  1413|t0e. 

tlian  fill  and  open 


(a)  Eachlproposed  commercial 
acquisitioit  For  supplies  or  services  that 
has  an  anticipated  dollar  value  in 
excess  of  the  small  purchase  threshold 
amount  in  RAR 13  shall  be  set-aside 
exclusively  ifor  eligible  Indian  economic 
enterprises  (and  referred  to  as  an 
"Indian  Economic  Enterprise  Set- 
Aside")  when  there  is  a  reasonable 
expectatioh  that  offers  will  be  received 
from  two  QQ  more  responsible 
enterprises  end  award  will  be  made  at  a 
reasonable  price  except  when: 

(1)  The  acquisition  is  for  construction, 
other  than  construction  permitted  by 
1480.300; 

(2)  An  exception  from  use  of  the  Act 
has  been  qh'^iued  in  accordance  with 
1480.301:  oki 

(3)  Use  01  other  than  full  and  open 
competition  has  been  justified  and 
approved  }a  accordance  with  1480.403-2. 

(b)  When  using  an  Indian  economic 
enterprise  iset-aside  under  this  section, 
the  contracting  officer  shalL 

(1)  Synopsize  the  acquisition  in  the 
Commerce  3usiness  Daily  (CBD)  as 
required  b^  FAR  Subpart  5.2  and 
identify  it  as  the  Indian  Economic 
Enterprise:  Set-Aside: 

(2)  Insert  the  provision  at  DIAR 
1452.280-70,  Notice  of  Indian  Economic 
Enterprise!  Set-Aside,  in  each  solicitation 
of  quotatiohs  or  offers  and  resulting 
contracts; 


(3)  Insert  the  provision  at  DIAR 
1452.280-72,  Subcontracting  limitation, 
and  die  provision  at  DIAR  1452.204-71. 
Indian  Preference — Department  of  tfie 
Interior,  in  each  solicitation  of  offers 
and  resulting  contracts. 

(4)  Insert  Uie  provision  at  DIAR 
1452  JOt-72.  Indian  fteference 
Program — Department  of  the  Interior,  in 
eadi  solicitation  of  quotations  or  offers 
and  resulting  contracts  w^ere  it  is 
determined  by  the  contracting  officer, 
prior  to  solicition.  that  the  woric  will  be 
performed  in  whole  or  in  part  on  or  near 
Indian  land.  Tribal  employment 
preference  requirements  may  be  added 
to  the  requirements  of  the  provision  in 
accordance  with  DIAR  1404 JOOS; 

(5)  Insert  the  provision  at  DIAR 
1452.280-73.  Representation  Declaration, 
in  each  solicitation  of  quotations  or 
offers  in  order  that  offerors  to  a  specific 
solicitation  can  provide  a  declaration  of 
eligibihty  to  participate  under  the  Act 
and  this  part. 

(6)  Use  the  Class  Justification  for  Use 
of  Other  Than  Full  and  Open 
Comeptition  in  Acquisition  of  Supplies 
and  Services  from  Indian  Industiy 
(contained  in  Appendix  B  to  this  part)  to 
meet  the  requirements  of  FAR  6.3I02- 
5(c)(2); 

(7)  By  separate  memorandum,  certify 
that  the  supplies  or  services  to  be 
acquired  are  available  from  two  or  more 
responsible  and  eligible  Indian 
economic  enterprises:  the  anticipated 
cost  to  the  Bureau  of  the  required 
supplies  or  services  is  determined  to  be 
reasonable;  and,  the  information  in  the 
Class  Justification  for  Use  of  Other  Than 
Full  and  Open  Competition  in 
Acquisition  of  SuppUes  and  Services 
from  Indian  Industry  in  Appendix  B  to 
this  part  is  accurate  and  complete  as  it 
pertains  to  the  proposed  acquisition; 

(8)  Solicit  bids  using  sealed  bidding  in 
accordance  with  FAR  Part  14  whenever 
the  conditions  in  FAR  6.401(a]  are  met  If 
sealed  bids  are  not  appropriate, 
competitive  proposals  shall  be  soUcited 
in  accordance  with  FAR  Part  15: 

(9)  Reject  as  nonresponsive  all  bids 
which  are  received  from  concerns  that 
do  not  have  a  positive  statement  as 
eligible  Indian  economic  enterprises. 
The  contracting  officer  may  also  request 
(as  part  of  a  normal  pre-award  audit) 
the  Office  of  the  Inspector  General 
(OIG)  to:  (i)  assist  in  detemining  the 
bona  fide  status  of  the  low  responsive 
and  responsible  offeror  on  Act 
contracts:  and,  (ii)  determine  whether 
the  work  will  be  performed  by  the  labor 

Horce  required  under  1480.501.  Such 
requests  to  the  OIG  should  be  made  on 
the  standard  audit  request  form.  DI- 
1902,  as  required  by  DIAR  1415.805-5. 


(10)  When  using  sealed  bidding, 
determine  that  the  price  offered  by  the        1 
prospective  contractor  is  considered  to 

be  reasonable  and  at  a  fair  market  price 
as  required  by  FAR  14.407-2  before 
awarding  a  contract; 

(11)  When  using  competitive 
proposals,  solicit  proposals  in 
accordance  with  FAR  Subpart  15.4  and 
select  sources  in  accordance  with  FAR 
Subpart  15.6  and  DIAR  1415.6; 

(12)  When  using  competitive 
proposals,  or  when  negotiating 
modifications  which  impact  the  cost  of  a 
contract  awarded  by  sealed  bidding, 
conduct  proposal  analysis  including  cost 
or  price  analysis  in  accordance  with 
FAR  Subpart  15A  negotiate  profit  or  fee 
in  accordance  with  thie  procedures  in 
DIAR  Subpart  1415A  and  prepare  a 
negotiation  memoradum  in  accordance 
with  DIAR  1415J0B. 

(13)  When  acquiring  architect- 
engineer  services,  solicit  proposals  and 
evaluate  potential  contractors  in 
accordance  with  FAR  Part  36  and  DIAR 
Subpartl436.6:  and 

(14)  When  acquiring  services  to  be 
performed  in  whole  at  in  part  on  Indian 
land,  give  written  notice  to  the 
governing  body  or  bodies  of  the 
cognizant  Indian  tribe  or  tribes.  The 
notice  shall  be  provided  simultaneously 
with  publication  of  the  synopsis 
required  by  subparagraph  (b)(1)  of  this 
section  with  information  to  the  Tribe(s) 
of  the  Bureau's  intent  to  contract  if  there 
are  Indian  economic  enterprises  which 
are  eligible,  interested,  responsive  and 
responsible,  and  the  award  can  be  made 
at  a  reasonable  price.  A  tribal  resolution 
or  response  to  this  notice  shall  be 
advisory  only  for  the  Bureau. 

(c)  When  the  contracting  officer 
determines  that  there  is  no  reasonable 
expectation  that  offers  will  be  received 
from  two  or  more  responsible,  eligible 
Indian  economic  enterprises  and  award 
cannot  be  made  at*a  reasonable  and  fair 
market  price,  the  basis  for  such  a 
determination  shall  be  documented  in 
writing  by  the  contracting  officer  and 
placed  in  the  contract  file.  The 
contracting  officer  shall  proceed  with 
the  acquisition  using  the  sources 
identified  in  Appendix  A  to  this  part  as 
Usted  in  order  of  precedence. 

(d)  In  the  event  an  interested  eligible 
Indian  economic  enterprise  in  identified 
after  a  market  survey  has  been 
performed  and  a  solicitation  has  been 
issued  (which  is  not  restricted  to 
participation  of  eligible  Indian  economic 
enterprises)  but  prior  to  the  date 
established  for  receipt  of  offers,  the 
contracting  officer  shall  provide  a  copy 
of  the  solicitation  to  this  enterprise.  In 
such  cases,  preference  under  the  Act 
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will  not  be  given  to  the  eligible  Indian 
economic  enterprise.  Under  these 
conditions,  the  contracting  officer  may 
extend  the  date  for  receipt  of  offers 
when  such  action  is  determined  to  be 
practicable. 

(e)  When  only  one  offer  is  received 
from  a  responsible,  eligible  Indian 
economic  enterprise  at  a  reasonable 
price  in  response  to  an  acquisition  set- 
aside  under  paragraph  (a),  the 
contracting  officer  shall  make  an  award 
to  that  enterprise.  However,  the 
contracting  officer  shall  initiate  action  to 
increase  competition  in  future 
solicitations  as  required  by  FAR14.407- 
1(b). 

(f)  In  response  to  an  acquisition  set- 
aside  under  1480.403-l(a).  when  using 
sealed  bid  procedures,  and  when  all 
otherwise  acceptable  bids  received  from 
responsible,  eligible  Indian  economic 
enterprises  are  at  unreasonable  prices; 
or,  when  only  one  bid  is  received  from 
such  an  enterprise  and  the  contracting 
officer  cannot  determine  the 
reasonableness  of  the  bid  price:  or, 
when  no  responsive  bids  have  been 
received  from  such  enterprises,  the  chief 
of  the  contracting  officer  shall  cancel  the 
solicitation  and  reject  all  bids  pursuant 
to  a  written  determination  in 
accordance  with  FAR  14.404-l(c).  After 
notice  of  rejection  to  all  bidders  has 
been  made  pursuant  to  FAR  14.404-3, 
completion  of  the  acquisition  shall  be 
made: 

(1)  Using  negotiation  (see  FAR  14.404- 
1(e)(1)  and  15.103),  provided  the 
contracting  officer  has  determined  that 
completion  through  use  of  negotiation  is 
authorized  in  the  written  determination 
required  by  FAR  14.404-l(e)  and 
approval  has  been  obtained  as  required 
by  DIAR  1414.404-1;  or 

(2)  Using  a  new  solicitation  and  the 
sources  identiRed  in  Appendix  A  to  this 
part,  as  listed  in  ord^r  of  precedence  if 
the  use  of  negotiation  is  not  authorized 
in  the  written  determination  required  by 
FAR  14.404-l(c)  and  DIAR  1414.404-1. 

(g)  In  response  to  a  set-aside   ' 
acquisition,  when  using  competitive 
proposals,  proposals  may  be  rejected 
piu^uant  to  a  written  determination  by 
the  chief  of  the  contracting  office  under 
the  conditions  set  forth  in  FAR  15.608(b) 
and  DIAR  1415.608. 

§1480.403-2    OthsreireumstancMforus* 
of  otti«r  ttwn  fuH  and  open  competHioa 

(a)  Other  circumstances  may  exist 
with  regard  to  fulfilling  an  acquisition 
requirement  of  the  Bureau  where  the  use 
of  an  Indian  economic  enterprise  set- 
aside  under  1480.403-l(a)  and  FAR 
6.302-5  is  not  feasible.  In  such 
situations,  the  requirements  of  FAR 
Subparts  6.3  and  6.4  and  DIAR  Subparts 


1406.2  and  140&3  shall  be  applicable  in 
justifying  the  use  of  the  appropriate 
authority  for  other  than  full  and  open 
competition. 

(b)  Except  as  provided  in  FAR  5.202, 
all  proposed  acquisition  actions  under 
this  section  and  FAR  Subpart  6.3  shall 
first  be  synopsized  in  the  Commerce 
Business  Daily  (CBD)  in  accordance 
with  the  requirements  of  FAR  5.207  and 
DIAR  1405.207. 

(c)  Justifications  for  use  of  other  than 
full  and  open  competition  (other  than 
the  Class  Justification  in  Appendix  B  to 
this  part]  under  this  section  shall  be 
approved  for  a  proposed  contract  or  for 
a  modification  increasing  the  scope  of 
the  work  of  an  existing  contract,  by: 

(1)  A  supervisory  contract  specialist 
(Level  IV  Warrant  holder]  when  the 
anticipated  dollar  value  of  the  action  is 
not  over  $25,000:  and 

(2)  The  Chief,  Division  of  Contracting 
and  Grants  Administration  (Central 
Office)  when  the  anticipated  dollar 
value  of  the  action  is  over  $25,000  and 
less  than  SloaoOO:. and 

(3)  The  Bureau  Competition  Advocate 
(Central  Office)  when  the  anticipated 
dollar  value  of  the  action  is  over 
$10aOOO  but  does  not  exceed  $l,00a00O: 
and- 

(4)  The  Deputy  to  the  Assistant 
Secretary— Indian  Affiars  (Operations] 
when  the  anticipated  dollar  value  of  the 
action  is  over  $1,000,000  but  does  not 
exceed  $10,OOaOQO;  and 

(5)  The  Director,  Office  of  Acquisition 
and  Property  Management,  Office  of  the 
Secretary,  when  the  dollar  value  of  the 
action  is  over  $ia000,000. 

1480.404   DstamiMit  and  susparaion. 

Violation  of  the  regulations  in  this 
part  by  an  offeror  or  an  awardee  may  be 
cause  for  debarment  or  suspension  in 
accordance  with  FAR  9.406-2(b)(l)  and 
9.407.2(a](3].  Recommendations  for 
possible  debarment  or  suspension  shall 
be  referred  to  the  Director,  Office  of 
Acquisition  and  Property  Management, 
Department  of  the  Interior,  pursuant  to 
DIAR  1409.406-3  and  1409.407-3  through 
the  Division  of  Contracting  and  Grants 
Administration  (Central  Office)  and 
concurred  in  by  the  Deputy  to  die 
Assistant  Secretary — ^Indian  Affairs 
(Operations). 

Subpart  1480.5— Contract 
Requirements 


the  Interior  (see  1480.402(c]  and 
14ao.403-l(b](3]). 

(b)  As  prescribed  in  DIAR 
1404.7003(b).  solicitations  of  offers  and 
resulting  contracts,  which  may  exceed 
$50,000  and  where  it  is  determined  by 
the  contracting  officer  (in  advance  of  the 
solicitation)  that  the  work  under  the 
contract  will  be  performed  in  whole  or 
in  part  on  or  near  Indian  land  shall 
include  the  provision  at  DIAR  1452.204- 
72.  Indian  Preference  Program- 
Department  of  the  Interior  (see  148a403- 
1(b)(4)]. 

14MJ01    Stibcontfaeling  imHaMon. 

(a)  In  contracts  awarded  pursuant  to 
the  Act  and  this  part,  the  eligible  Indian 
economic  enterprise  must  agree  to  the 
following  in  performance  of  the  contract 
for^ 

(1)  Services  contracts  (except 
construction],  at  least  50  percent  of  the 
cost  of  contract  performance  incurred 
for  personnel  shall  be  expended  for 
employees  of  the  concern: 

(2)  Supplies  contracts  (other  than 
procurement  fiY)m  a  regular  dealer  in 
such  supplies],  the  concern  shall 
perform  work  for  at  least  50  percent  of 
the  cost  of  manufacturing  the  supplies, 
not  including  the  cost  of  materials: 

(3)  General  construction,  the  concern 
will  perform  at  least  15  percent  of  the 
cost  of  the  contract,  not  including  the 
cost  of  materials,  with  its  own 
employees:  and 

(4)  Construction  by  special  trade 
conb-actors,  the  concern  will  perform  at 
least  25  percent  of  the  cost  of  the 
contract,  not  including.the  cost  of 
materials,  with  its  own  employees.  (FAR 
52.21»-14) 

(b)  The  contracting  officer  shall  insert 
the  provision  at  1452.280-72. 
Subcontracting  Limitation,  in  all 
purchase  orders  and  contracts  for 
services  or  supplies  awarded  to  eligible 
Indian  economic  enterprises  pursuant  to 
this  part. 

1480.502    Pffomwnca  and  paymant 


1480.500 

(a)  As  prescribed  in  DIAR 
1404.7003(a),  solicitations  of  quotations^ 
or  offers  and  resulting  contracts 
awarded  pursuant  to  the  Act  shall 
include  the  provision  at  DIAR  1452.204- 
71,  Indian  Preference— Department  of 


Pursuant  to  section  11  of  Pub.  L.  98- 
449,  the  contracting  officer  may  accept 
alternative  forms  of  security  in  lieu  of 
performance  and  payment  bonds 
required  by  FAR  28.102.  if  such  forms  of 
security  provide  the  Government  with 
adequate  security  for  performance  and 
payment.  Each  solicitation  requiring 
performance  and  payment  bonds  shall 
contain  the  information  required  by  FAR 
28.102-3  and  2&103-2(b]  and  authorize 
use  of  any  of  the  types  of  security 
acceptable  under  FAR  Subpart  2a2. 
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Subpart  t4M.6-rContract 
AdminlstraIMn 


CiMttract  adminMntiQn 

fa^uhrwiMnu. 

The  contracting  officer  and  the 
contracting  raficer's  representative  (see 
DIAR  1401.ep|0)  shaU  monitor 
performance  Bnd  progress  to  ensure 
contractor  compliance  with  FAR  Part  42 
regarding  all  contract  requirements. 
Attention  sh^U  be  directed  also  to 
ensure  contractor  compliance  with  the 
following  pnivisions  of  this  part: 

(a)  Maintenance  of  the  minimum  51% 
ownership  and  daily  management 
criterion  requirement  of  subparagraph 
(b)(1)  of  theiarovisionat  1452.280-71; 
and  p     * 

(b)  Maintenance  of  the  limitations 
required  by  the  provision  at  1452.280-72 
when  acqui^iig  services  and  supplies; 
and  I 

(c)  Impleinentation  and  enforcement 
of  Indian  pr^erence  requirements 
contained  in  DIAR  1404.7003,  as 
prescribed  h}f  1480.500. 

Subpart  14it>.7    napreaeirtatton  by  an 
Indian  Ecoobmic  Enterpriae  Offeror 

1480.700    QanaraL 

(a)  The  cdfentracting  officer  shall 
insert  the  provision  at  1452.280-73. 
Representation  Declaration,  in  all 
solicitations  set  aside  for  Indian 
economic  e^erprises  under  this  part. 

(b)  To  beiQonsidered  for  an  award 
under  an  acquisition  set-aside  under 
1480.402  or  {UI80.403-1.  an  offeror  must 
provide  a  positive  statement  that  it  is  an 
eligible  Indj$n  economic  enterprise  by 
submitting  t^e  Representation 
Dedaratiod  provision  at  1452.280-73.  An 
offeror  munfrepresent  that  it  meets  both 
the  definitiolis  of  "Indian"  and  "Indian 
economic  enterprise"  (as  defined  in 
1480.100)  aQd  only  in  response  to  a 
specific  solicitation  set-aside  under  the 
Act  and  thiS' part. 

(c)  The  contracting  officer  shall  accept 
an  offeror's  Representation  in  a  specific 
bid  or  proposal  that  it  is  an  eligible 
Indian  ecoii^mic  enterprise  unless  (i) 
another  inte^sted  party  challenges  the 
economic  enterprise  representation;  or 
(ii)  the  contracting  officer  has  reason  to 
question  the  representation.  Challenges 
of  and  questions  concerning  a  specific 
Representirtion  Declaration  shall  be 
referred  to  the  chief  of  the  contracting 
office  in  acpordance  with  Subpart 
1480.8. 

(d)  The  cJQntracting  officer  shall 
maintain  M^s  complied  from 
subauasions  by  eligible  Indian  economic 
enterprises  of  die  Solicitation  Mailing 
List  Application  (SF-12g);  the  SF-254 
and  SF-25S,;  as  applicable:  and,  the 


Representation  Declaration  provision  in 
1452.280-73. 

1480.701  Raprasantation  Dsdaration 
provMoa 

(a)  The  Representation  Declaration 
provision  shall  be  available  bom  all 
Bureau  contracting  offices. 

(b)  The  submission  of  a  Solicitation 
Mailing  List  Application  (or  SF-254  and 
SF-255  for  Ardiitect-Engineer  services, 
when  applicable)  by  such  an  economic 
enterprise  does  liot  remove  the 
requirement  for  it  to  submit  the 
completed  Representation  Declaration 
provision  also  required  by  this  part  if  it 
wishes  to  be  considered  as  an  offeror 
for  a  specific  solicitation.  Contracting 
officers  are  responmble  for  determining 
the  validity  of  the  contents  of  the 
applicant's  declaration. 

(c)  Any  false  or  misleading 
information  submitted  by  an  economic 
enterprise  when  submitting  an  offer  in 
consideration  for  an  award  set  aside 

.  under  the  Act  is  a  violation  of  the  law 
punishable  under  18  U.S.C  1001.  False 
claims  submitted  as  part  of  contract 
performance  under  the  Act  authority  are 
subject  to  the  penalties  of  31  U.S.C. 
3720-3731. 

1480.702  Dadaration  procass. 

(a)  It  is  the  policy  of  the  Bureau  that 
only  eligible  Indian  economic 
enterprises  are  to  participate  in 
acquisitions  set-aside  vndet  the  Act  and 
this  part 

(b)  Eligibility  is  based  on  information 
furnished  by  the  economic  enterprise  to 
a  Bureau  contracting  officer  on  the 
Representation  Declaration  provision  at 
1452.280-73  in  response  to  a  specific 
solicitation  under  the  AcL  Offerors  must 
submit  their  completed  Declaration 
provisions  to  the  Bureau  contracting 
office  issuing  the  specific  solicitation. 

(c)  The  eligibility  declaration  remains 
in  effect  untib  ; 

(1)  Voluntarily  surrendered: 

(2)  Revoked  for  cause  if  the  offeror  or 
contractor  information  was  falsified: 

(3)  The  circumstances  of  the  economic 
enterprise  change  so  that  it  is  no  longer 
an  eligible  entity; 

(4)  Department  and  suspension 
proceedings  have  been  instituted  for  a 
contractor,  or 

(5)  A  contractor  has  been  debarred  or 
suspended. 

(d)  The  Bureau  procedure  supports 
responsible  Indian  economic  enterprises 
and  seeks  to  prevent  circumvention  or 
abuse  of  the  Act.  These  negative  aspects 
are  considered  detrimental  to  the 
legitimate,  eligible  Indian  economic 
enterprises  and  contrary  to  the  intent  of 
the  Congress. 


(e)  Declarations  from  economic 
enterprises  may  be  reviewed  by  the 
appropriate  Regional  Solicitor  when  die 
contracting  officer  believes  such  reviev 
is  necessary. 

(f)  Representation  declaration  of  an 
Indian  economic  enterprise  does  not 
relieve  the  contracting  officer  of  the 
obligatioq  for  determining  contractor 
responsibility  and  its  capability  to 
perform,  as  required  by  FAR  Subpart 
9.1. 

Subpart  1480J—Protaat  of 
Raprasantation  Declaration 


(a)  llie  contracting  officer  shall  accept 
an  offeror's  written  representation 
declaration  of  being  an  eligible  Indian 
economic  enterprise  (as  defined  in 
section  1480.100  of  this  part)  only  with 
an  offer  in  response  to  a  specific 
solicitation  under  the  Act  Another 
interested  party  may  challenge  the 
representation  declaration  status  of  an 
offeror  (or,  awardee  in  a  specific  offer) 
by  filing  a  written  prptest  to  the 
cognizant  contracting  officer  in 
accordance  with  the  procedures  in 
1480.801. 

(b)  After  offers  are  opened,  the 
contracting  officer  may  question  the 
eligibility  declaration  of  any  offeror  in  a 
specific  offer  by  filing  a  formal  objection 
with  the  diief  of  the  contracting  office. 

1480.801    Receipt  Of  protest 

(a)  Any  contracting  officer  who 
receives  a  protest,  whether  timely  or 
not  or  who,  as  the  contracting  officer, 
wishes  to  object  to  the  rq[>resentation 
declaration  of  an  offeror,  shall  promptiy 

'forward  the  protest  to  the  chief  of  the 
contracting  office  for  the  location. 

(b)  The  protest  shall  be  in  writing  and 
shall  contain  die  basis  for  the  protest 
with  accurate,  complete,  specific  and 
detailed  evidence  to  support  the 
allegation  diat  the  offeror  is  neither 
eligible  nor  does  not  meet  both  die 
definitions  of  "Indian"  and  of  "Indian 
economic  enterprise"  cited  in  section 
1480.100  of  this  part.  The  chief  of  the 
contracting  office  will  dismiss  any 
protest  that  is  deemed  frivolous  or  that 
does  not  meet  the  conditions  in  this 
section. 

(c)  In  order  to  affect  a  specific 
solicitation,  a  protest  must  be  timely. 
That  is,  the  protest  must  be  received  by 
the  contracting  officer  (see  paragraphs 
(c)  (1)  and  (2)  of  this  section  below)  by 
the  close  of  business  (local  time)  of  the 
fifth  day  after  bid  opening  (in  sealed  bid 
acquisition)  or  receipt  of  the  special 
notification  required  by  FAR 
15.1001(b)(2)  frpm  the  contracting  officer 


ii 
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that  identifies  the  apparently  successful 
offeror  (in  negotiated  acquisitions). 

(1)  A  protest  may  be  made  orally  if  it 
is  confirmed  in  writing  within  the  five- 
day  period  after  bid  opening  (or  receipt 
of  notification)  or  by  letter  postmarked 
no  later  than  one  day  after  receipt  of  the 
special  notification  in  paragraph  (b) 
above  of  this  section. 

(2)  A  protest  may  be  made  in  writing 
if  it  is  delivered  by  hand,  telegram,  or 
letter  postmarked  within  the  five-day 
period  after  bid  opening  (or  receipt  of 
notification). 

(3)  A  contracting  officer's  objection  is 
always  considered  timely,  whether  filed 
before  or  after  award. 

(d)  Upon  receiving  a  timely  protest, 
the  chief  of  the  contracting  office  will — 

(1)  Notify  the  protestor  of  the  date  it 
was  received,  and  that  the 
representation  declaration  of  the 
economic  enterprise  being  challenged  is 
under  consideration  by  the  Bureau;  and 

(2)  Furnish  to  the  economic  enterprise 
(whose  representation  declaration  is 
being  challenged)  a  request  to  provide 
detailed  information  on  its  eiligibility  by 
certified  mail,  return  receipt  requested. 

(e)  Within  three  days  after  receiving  a 
copy  of  the  protest  and  the  Bureau's 
request  for  detailed  information,  the 
challenged  offeror  must  file  with  the 
chief  of  the  contracting  office  a 
completed  statement  answering  the 
allegations  in  the  protest,  and  fiimish 
evidence  to  support  its  position  on 
representation.  If  the  offeror  does  not 
submit  the  required  material  within  the 
three  days,  or  another  period  of  time 
granted  by  the  chief  of  the  contracting 
office,  the  Bureau  may  assume  that  the 
offeror  does  not  intend  to  challenge  the 
protest  and  the  Bureau  shall  not  award 
to  the  challenged  offeror. 

(f)  Within  ten  days  after  receiving  a 
protest,  the  challenged  offeror's 
response  and  other  pertinent 
information,  the  chief  of  the  contracting 
office  will  determine  the  representation 
declaration  status  of  the  challenged 
business  concern  and  notify  the 
protestor  and  the  challenged  offeror  of 
the  decision  by  certified  mail,  return 
receipt  requested. 

(g)  If  the  declaration  accompanying  an 
offer  is  challenged  and  subsequently 
upheld  ty  thechief  of  the  contracting 
office,  the  written  notification  of  this 
Bureau  action  shall  state  the  reason(s) 
and  also  make  known  the  option  to 
appeal  the  determination  to  the  Director, 
Office  of  Administration  (Central 
Office).  A  copy  of  this  written 
notification  shall.be  provided  within  five 
days  to  the  chief  of  the  contracting 
office  (Central  Office)  for  review  for 
possible  suspension  and  debarment 
proceedings. 


§1480802    Aurard  Of  protested  contract 

(a)  Award  of  a  protested  contract  may 
be  made  on  the  basis  of  the 
determination  by  the  chief  of  the 
contracting  office.  This  determination  is 
final  for  the  Bureau  unless  it  is  appealed 
to  the  Director.  Office  of  Administration, 
and  the  contracting  officer  is  notified  of 
the  appeal  before  award.  If  an  award 
was  made  before  the  time  the 
contracting  officer  received  notice  of 
appeal,  the  contract  shall  be  presumed 
to  be  valid. 

(b)  After  receiving  a  protest  involving 
an  offeror  being  considered  for  award, 
the  contracting  officer  shall  not  award 
the  contract  until  (i)  the  chief  of  the 
contracting  office  has  determined  the 
validity  of  the  representation,  or  (ii)  ten 
days  have  expired  since  the  chief  of  the 
contracting  office  received  the  protest, 
whichever  ocburs  first.  However,  award 
shall  not  be  withheld  when  the 
contracting  officer  determine&in  writing 
that  an  award  must  be  made  to  protect 
the  public  interest,  or  the  mateials  and 
services  are  urgently  required,  or  a 
prompt  award  will  otherwise  be 
advantageous  to  the  Government. 

(c)  If  a  protest  on  representation 
declaration  is  filed  with  the  contracting 
officer  and  received  before  award  in 
response  to  a  specific  offer  and 
solicitation,  the  contracting  officer  shall 
provide  notice  to  eligible  offerors  within 
one  day  that  the  award  will  be  withheld 
and  time  extension  for  acceptance 
requested. 

(d)  If  a  protest  on  representation 
declaration  is  filed  with  the  contracting 
officer  and  received  after  award  in 
response  to  a  specific  offer  and 
solicitation,  the  contracting  officer  need 
not  suspend  contract  performance  or 
terminate  the  awarded  contract  unless 
the  contracting  officer  believes  that  an 
award  may  be  invalidated  and  a  delay 
would  not  prejudice  the  Government's 
interest.  However,  if  contract 
performance  is  to  be  suspended,  a 
mutual  no-cost  agreement  will  be 
sought. 

1480.803    Protest  not  tfcneiy. 

In'the  event  of  a  protest  of 
representation  declaration  which  is  not 
timely,  the  contracting  officer  shall 
notify  th?  protestor  that  the  protest 
cannot  be  considered  on  the  instant 
acquisition  but  has  been  referred  for 
consideration  in  any  future  actions. 
However,  the  contracting  officer  may 
quetion  at  any  time  the  representation 
declaration  status  of  a  self-declared 
Indian  economic  enterprise. 


Appendix  A— Set-Asioe  Program 
Order  of  Precedence 


SouA»  preference 


Supplies: 

1.  Bureau  of  Indwn  Affan 
inventories  or  excess  from  Fed- 
eral agencies. 

2.  Federal  Pnson  Industries.  Inc 

3.  Purcfwse  from  the  Blind  and 
Other  Severely  Handk:apped. 

4.  Indian  economic  enterprise  set- 
aside  urtder  ttw  Buy  Irtdian  Act 


5.  Wholesale  Supply  Sources 
(Stock  Programs  arxl  Invamoiy 
Control  Poinis  such  as  GSA,  VA 
and  OOO  depots). 

6.  Mandatory     Federal     Supply 

oCfiOOUIOS- 

7  Optional  Use  Federal  Supply 
Schedules. 

S.  Contracts  under  Section  e<a)  o< 
the  Small  Businoss  Act 

9.  SmaH  Business— Smal  Pur- 
chase Set-Aside. 


10.  Total  Set-aside  for  SmaH  Busi- 
ness oortcems  located  In  Latior 
Surplus  Areas. 

11.  Total  Set-aside  lor  SmaH  Busi- 
ness concerns. 

^2.  Partial  Set-aside  for  Small 
Business  concerns  located  in 
Labor  Surplus  Areas. 

13.  Partial  Set-aside  for  SmaH 
Business  concerns. 

14.  Total  Latxx  Surplus  Area  Set- 
aside  tor  concerns  that  are  not 
SmaH  Businesses. 

15.  Other  Commercial  Sources  (in- 
cluding educational  and  non- 
profit institutions)- 

Services: 
1.  Purchase  from  tf>e  Blind  and 

Other  Severely  Handicapped. 
.2.  Indian  ecorwmic  enterprise  set- 
aside  under  the  Buy  Indian  Act. 
including     Indian 
bridges. 


3.  Mandatory     Federal     Supply 
Schedules. 

4.  Optional  Use  Federal  Supply 
Sctfedules. 

5.  Federal  Prison  Industries.  Inc 

6.  Contracts  under  Section  S(a)  of 
the  SmaR  Business  Act 

7     Small    Business— Small    Pur- 
chase Set-Aside. 


8.  Total  Set-aside  for  SmaH  Busi- 
ness concerns  located  in  Labor 
Surplus  Areas. 

9.  Total  Set-aside  for  SmaH  Busi- 
ness concerns. 

10.  Partial  Set-aside  for  SmaH 
Business  concerns  located  in 
Labor  Surplus  Areas. 


Reference 
(48CFR) 


Subpart  8.1 


Subpart  8.6. 
Svbpana.7 

Section 
8.001(a) 
and 

1480.402 
and  403. 

41CFR 
101-26.3. 
26.6  and 
26.704. 

Subpart  8.4. 

Subpart  8.4. 

Subpart 
19.8. 

Sections 
13.105 
andOIAR 
1413.103. 

Section 
19.504. 

Section  ' 
19.504. 

Section 
19.504. 

Section 
19.504. 

Section 
19.504. 

Subpart  6.1 


Subpart  8.7 

Sections 
8.0Q1(a) 
and 

1480.402 
and  403; 
23  O.S.C. 
204(e). 
and  41 
U.&C    ■ 
252(cH2). 


Subpart  8.4. 

Subpart  8.4. 

Subpart  8.6. 
SubfMrt 

19.8. 
Sediona    -j 

13.106 

and 

1413.103. 
Section 

19.504. 


Section 
19.504. 

Section 
19.504. 
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Appendix  1a—Set«Asi6e  Program 
Orider  di^jPRGCCOENCE— Continued 


11.  Pwm  E)M-Mkto  tor  S«naH 
BuainaM 

12.  ToM  uMr  SuipluB  Araa  Sei- 
ttMt  are  not 

Smtf 

13.  (Ww  OoMrMcW-Souroes  (in- 
ckioing  K|i|aMioml  tnt:  non- 
proW 


(4aCFR) 


Sedkm 
19.504. 

Section 
19.504. 

SubpattSI. 


AppMUilx  B-4aaw  liMtfficaliaa  tar-uit  df 
Other  T^mPMImhI  Open  Caiwtflkwi  to 
Aoquiaitfam  of  Bupplia*  end  Swvket  fraoi 
indiu  Indiui^ 

(1)  Section  m  of  the  Act  of  June  25, 1910 
(referred  to  a^me  "Buy  Indian  Act"  and 
codtfied  as  25  VJ&.C.  47)  provides 
diacretionaiyUathority  to  the  Secretary  of  the 
Interior  to  acaiiire  ptoducts  and  aervioes  of 
Indian  industfy.  This  authwlty  has  been 
delegated  to  ne  Assistant  SecretarjM-indian 
Affairs.  Jt  is  o^^sed  by  the  Bureau  of 
Indian  Affairs  IBIA)  in  support  of  its  mission 

.  and  p«))^m  petivilies  and  as  a  means  of 
fostering  •cofimic  development  and 
employment  far  Indian  persons. 

(2)  Purauank^e  eS  U£.C  47  and  the 
impienenting  ngulatibnr  of  4S  CFR  Part  148a 
the  BIA  mayMUoJt  offers  and  award 
contracts  to  almible  Indian  economic 
enterprises  td  me  exdusion  of  non-eligible 
offerors  for  sfaplies  or  services  that  the 
eligible  enterMises  ei  Aer  produce  through 
their  own  labv,  skills,  or  efforts,  or  provide 
as  regular  dealers  in  such  sun>lies  or     ■ 
services.  iW  authority  pei^nitting  use  of 
other  than  fuIlUndi>p«n  competition  for 
acquisitions  made  pursuant  to  ttieAiy  Indian 
Act  is  41  VSK.  2S3(cKa).  Such  acqiiisiHons 
shall  be  refeiHd  to  as  "Indian  Ecmomic 
Enterprise  SejIiAMdes." 

(3)  Offers  i^u  not  be  solicited  from  non- 
eligible  enteruises  except  as  may  be 
specifically  Mthorized  t^  the  Deputy  to  the 
Assistant  Seoetary — Indian  Affeirs 
(Operations)  w  the  Contracting  Officer. 

(4)  Tho^uttority  of  the  Buy  Indian  Act  and 
this  ClaM  fu^ttflcation  shall  not  be  used  to 
acquire  con8li|action  of  any  type  or  form 
except  as  peimitted  for  Indian  i<eservation 
roads  (but  not j  roads  in  the  state  of 
Oklahoma).  1 1  . 

(5)  By  sepa^te  memorandum,  the 
Contracting  Officer  shall  certify  that: 

(a)  The  sumlies  or  services  to  be  acquired 
are  available!  *"""  ^^  <"'  more  responsible 
and  eligible  fadian  economic  enterprises: 

(b)  The  anticipated  cost  to  the  BIA  of  the 
required  supplies  or  services  is  determined  to 
be  reasonabll^and  at  a  fair  market  price:  and 

(c)  The  infermation  in  this  Class 
Justification  Is  accurate  and  complete  as  it 
pertains  to  the  proposed  acquisition. 

(6)  This  Clsss  Justification  is  made  in 
accordance  with  Federal  Acquisition 


Regulation  6.3  and  tl  approved  fwrsuant  to 
section  903(fKl)(^  of  the  Federal  Property 
and  Adminis^tive  Services  Ad  of  1948,  as 
amended  and  41  U.&C  2SKI).  The  expira'tion 
date  of  this  justMicatioh  is     -■■■ 

Date:  May  3,  IMS. 
RaipklLI 


Acting  Atsatan^Stcretary— Indian  Affairs. 
(FR  Doc  8S-14S83  Fllad  fr.29-88:  B:45  ajn.] 
nujm  oooc  4sie.«*4i 

DEPARTMENT  OF  TRANSMRt  ATION 


49CFR  Partf  1t2  and  195 

(DedtM  No.  PS-101;  NoIIm  11 
mN2U7-Ai4e 

Nsftural  Qm  ami  Hazardous  UqiM 


m 


AMitc«OGfiQeaf  PipeUa»Salety  (OPS),.. 
RSEA.  DOT.  ,-^-  .h  -  -•  *.^-ifW  ::,- .-,  . 
ACTION:  Notke  of  proposed  rulemaking. 


ii  Thir  nodce  proposes  to.   . . 
require  operators  of  buried  onshore, 
hazardous  liquid  pipelines  to  conduct 
excavation  daijiage  prevention  programs 
ia  accfHxlSnce  with  olteris  adopted 
previoiuly  fiH- gas  pipeline  damage    . 
prevention-programs. In  addition,  this 
notice  propose  to  extend  the  eusting 
rtile  governing  gas-pipeline  damage 
prevention  programs  to  cover  all  buried 
.tinshore  gas  pipleines,  with  a  few 
exceptions.  Also,  operators  of  buried 
gas  tiffnsmission  lines  and  mains  would 
no  longer  be  exempt  from  installing 
permanent  line  markers  in  populated 
areas  of  operation  where  a  damage 
prevention  program  is  in  effect,  llie 
proposed  rule  changes  are  in  response 
to  statistics  that  show  excavation 
damage  to  be  the  largest  single  cause  of 
gas  pipeline  incidents  and  hazardous 
liquid  pipeline  accidents.  There  is 
-widespread  agreement  that  damage 
prevention  programs  are  die  most 
effective  method  to  reduce  excavation 
damage  to  pipeUnes.  The  intended  effect 
of  this  proposed  action  is  a  reduction  of 
the  deaths,  personal  injuries,  property 
and  environmental  damage  and 
commodity  loss  in  areas  currently  not 
protected  by  pipeline  damage 
prevention  programs  that  meet  DOT 
criteria. 

DATE:  Interested  persons  are  invited  to 
submit  written  comments  in  duplicate 
by  August  29, 1988.  Late  filed  comments 


will  be  considered  to  the  extent 
practicable.  Interested  persons  should 
submit  as  part  of  their  written  comments 
all  the  material  that  is  considered 
relevant  to  any  statement  of  fact  or 
argument  made. 

ADOWatt:  Send  comments  to  the 
DockeU  Unit  Room  6417,  Office  of 
IHpeline  Safety,  Research  and  Special 
Pixigrams  Administration,  U.S. 
Department  of  transportaticm.  400 
Seventh  Street  SW..  Washingtoa  DC 
20590.  Identify  the  dodcet  and  notice 
numbers  stated  in  the  heading  of  this 
notiOe.  All  comments  and  docketed 
materials  will  be  available  for 
inflection  and  copying  in  Room  6426 
between  6:30  a  jn.  and  5:00  p.m.  each 
working  day.  Non-Federal  employee 
visitors  are  admitted  to  DOT 
headquarters  building  through  the 
souffiwest  quadrant  at  Seventh  and  £ 
Streets.. 

'  POR  PURTHBR'  MPONMATKM  CONTACTS 
^.C.  Gamett,  (202)  3e6r2036.  regarding 
the  subfeet  (natter  of  this  notice,  or 
Dockets  Unit  {202)  366-5046,  f^  copies 
of  this  notice  or  other  material  in  the 
docket  .       • ' 


•umjaMENTARV 
Tbs  ProUeiB  ' 


This  rulemaking  proposal  addresses 
the  recurring  damage  to  gas  and 
hazardous  liquid  pipelines  caused  by 
excavators  other  than  the  pipeline 
operators.  Sources  of  excavation 
damage  include  equipment  rupturing 
lines,  bliasting,  demolition,  boriiig, 
timneling,  backfilling,  and  removal  of 
above  and  below  ground  structures. 
Reducing  excavation  damage  and  the 
accidents  that  result  should 
substantially  improve  the  ovurall  safety 
recordof  gas  and  haz.ardous  liquid     .     . 
pipelines. 

A  summary  of  hazardous  liquid 
pipeline  accidents  caused  by  excavation 
damage  by  others  and  reported  to  DOT 
on  DOT  Form  7000-1  for  the  years  .1963 
through  1907  is  presented  in  the  . 
following  table.  Prior  to  October  21, 
1965,  these  excavation  damage 
accidents  were  reported  on  the  previous 
Form  7000-1  under  Item  D,  Equipment 
Rupturing  Line,  and  those  reports  may' 
have  included  some  damage  caused  by 
the  operator  of  its  contractor.  On  the 
revised  form,  for  accidents  occurring  on 
or  after  October  21, 1965,  these 
accidents  were  reported  under  Part ), 
Damage  by  others. 
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Accidems  caused  t9  excavilion  ftwnage  t!y  alheo .. 

OeatliB 

Iniuries 

Property  damage  ($000) 

BaiTeJ*  9paM«)M|. 

Accidenli  fme  BffTWM 


HaZAWOUS  LKXiip  PtnajME  AOOOBtflS 


4 
49> 

U(2 


IflM 


1965 


( 

3 
TTt 

les 


1906 


56 

0^ 
3.932  < 

n 


1967 


n 

226 


Total 


258 

« 

25 

1«.818 
331 
■960 


During  this  Syear  period,  excavation 
damage  by  <^ers  accounted  for  2B7 
perceiA  of  afl  reported  accidents, 
inclining  SdeSfts.  25  personal  injuries, 
and  $144nB,t)00  property  damage  wtl!h 
some  331.000  barrels  of  product  Rifled. 

The  regulatiuiu  for  ivpuitli^g 
accidents  on  tiazaiiluns  ikiuid  pipelines 
are  set  forth  in  Part  195.  S^part  B— 
Accident  Reporting,  ft  AonM  be  noted 
that  for  the  ^ears  liOS.  1984.  and  rartil 
October  21. 1905,  Mcidents  on  intrastate 
pipelines  were  not  Squired  to  be 
reported.  AisQ.  Stfbpiirt  a  does  Bol 
re«aife  c^peite  cf  «oddeals  durt  iavolvc 
the  lose  of  isMlibeB  SSkuMls  (2JM 
gallaBift  <#«atape  to  the  atampbeve  flf 
5  bacrdi  (2Stfaiian|  a  day  or  less  of 
highly  volatile  liquids:  or  only  $5,000  or 
less  in  properly  ^"""ly  Thaetoie,  the 
table  does  not  purport  to  show  all  the 
accidents  or  all  the  property  daange  er 
the  total  volume  of  liquids  spilled  due  to 


excavation  damage  by  others  during  the 
Sfnaryeried. 

The  accident  teports  for  hazardous 
liquid  pipelines  do  not  indicale  ihe 
population  density  in  the  vidnily  clt  (he 
accidents.  However.  «n  «Ba^«M  ef  dw 
incident  statistics  for  gas  pipelines 
(presented  behm)  rfiows  tkrt  95  J 
percent  of  the  excavation  damage  by 
other  incidents  ai^r^rrai^  jj)  xutal  w  less 
populated  areas  sS  operaiioa.  Tbet^otti, 
it  IS  reasonable  to  assume  that 
eKcawaifln  fbmage  aocMeiit*  vepoffed 
for  hazardous  liquid  pipelines  hare 
oocaraed  in  nvai  «■  ««el  «•  vMiiraral 
areas  of  operation.  Accordii^y.  the 
largest  reduction  in  excavafion  damage 
to  hazardous  iiguid  pipelines  would 
result  from  a  damage  prevestion 
prognm  that  Is  appUcidile  over  4be 
entire  leqgfh  of  hazardous  tLquid 
pipelines. 


Gas  pipeline  incidents  i 
reported  lo  DOT  tmFaan  BSPA  F  TUXLl 
(Gas  Distribution  Systems)  and  on  Form 
RS«A  F  7imu  (Gas  Xa 


weie  nvieed  eReiMve  9rfy  1, 1901.  «• 
identify  incidents  by  class  tecatiung.1o 
incveaee  <ie  vepoi«iiig  ineAHiM  «r 
property  damage  fcxBSSCBBO  to  9300)0. 
and  to  eliminate  oflier  nunorxe^porfi^g 
events. 

Ai— ■Mi|«f<hetMyipe>iiw 
incidents  leyotled  %o  OQl'  on  fte  tbinis 
described  above  as  canaed  tgf 
excavation  Aam*^  by  othcxs  Is 
presented  in  tfae  taUnwri^g  teUe. 
Incidents  on  pinrHaw  iaCkss  1  md  1 
locations,  the  less  ^eiMteted  esc—  faee 

OdOW^  ttfl9  9l8ft0Q  VCpSTBlBljft  1MC8Q96 

DOTs  cmrefrt  gaspq)diii«  damqge 
preweaiion  pr^graio  jieqidraBieBls  tiader 
V"^  ffll  dr  nut  apply  te  tjren  pfWiTi 


<3AS  PlR^JNE  INCIDENXS  CAUSBO  AV  ExCAUAnOM  OAMMGE  BY  0>1>HER8 


t7#1«M«mit2/3W8n 


Incidai^- 
Deattis. 

Injuma.. 


fiepeilf  <lBmage  (SOBO) . 


Oassl«2 


$W7 


I   Ttamgiaaioa  *  OaSmin 


m  InnnMnan  I  'C«aS8l»2!  ^ 


3*81 

MO 
Sta.5B0 


«0 
3 

« 
$2,946 


112 
3 

e 


auBiS2 


I  A* 


f52 

« 
82 


vm.\ 


430 

28 
448 


Durii^g  the  3%  year  period,  the 
ntunber  of  jsported  jwtdi'ntii  due  to 

excavation  daat^ge  by  atbecs  in  Glass  1 
and  2  locatieos  aawanled  to  JS.3  peineaA 
of  all  such  neyorted  iacideais.  inokKitng 
32.1  percent  af  al  (he  deaths.  2X.% 
percent -efaii  «fae  iaftuies.  ami  19.5 
peroeat^faMtkefnipertydiaBage.  . 
For  ttassaoae  316  yean,  there  avere 
ea&xUstaibutiaa  iacideiilB«ad3Sa 
trannwliiien/ga<ierii^  ^hwadairts 
repotted  from  att  eaiwee,  totafing  1.939 
gas  pipeline  Incidents.  Tbereiore.  the 
incidents  of  wccaTatiea  'damage  by 
others  for  Class  1  and  2locati»n8' 
amounted  to  lOJ  percent  of  incidents 
reported  for  distribution.pipeline8,  22.7 
percent  of  incidents  reported  for 


transmi 
perceai4iflhe 
The 


-orliA     conv 


pip  (jlnLiKMe«t8«re«e(«^«i  Part  101. 
k  4imM  W  fieled  tfMft  as  iMddertl 
iww4vteg  <rfy  firoperty  dawagB  te  fee 
operator «•  a^hinis  is  net  retpiii  eJ  to  be 
reported  ifitauwunts  to  leas  than 
$50,«oa  Therefore,  fte  table  dees  not 
purport  to  flliMcafi  the  incidMits  or  the 
value  of  vH  tfie  propeity  Aamage  ceased 
by  excavation  damage  by  others  dorhtg 
the  3%  year  period. 

Bad^miBd 

The  most  widely  accepted  approach 
to  reducing  excavation  damage  to 
buried  pipelines  Is  a  damage  prevention 
program  employing  a  one-call  system.  A- 


comwaiMoaWioH  eyrtuii  MHwMirtwjJ^ 
two  6r  more  -nlllMes  torpHpetha? 
companies)!  govemmenlal  agencies,  or 
other  opec^ors  of  andnmrimml  ^■^li^tnr 
*7  irmiidn  anr  tninphnw  imaAiii  ftii 
exoaiMliaB  ooMmelan  a^  <ke  fleMeval 
publk  tecaA  for  fwififiotfften  and 
recxircBng  cf  their  intent  to  «qgqge  In 

.exc^vafien  adivifias.  This  JnioaDalion 
is.fhen  relayed  to«Rpi«piiateBMfldben 
nf  thr  ear  rail  siielf  ■_  gi iiieg  liw  au 

•  opportunitp  to  oatoaaniBate  «l1li 
excavatam.  to  Idtntfy  their  fedlMesby 
temporary  maitJiigs.  and  to  fbSow-vp 
the  excavation  witii  inspections  of  their 
facilities.  These  latterfeatures  of  the 
program  are  usually  handled  separately 
by  each  member,  but  may  be  handled 
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jointly  by  th^  one-call  system  or  by  a 
separate  cohlractor. 

At.presedti  there  are  some  112  one- 
call  systemi  in  the  U.S..  operating  in  46 
States  and  the  District  of  Columbia. 
Approximately  37  States  have  statewide 
oneH»ll  coy^rage,  served  mostly  by:l  or 
f  2  centers.  About  9  States 
le  coverage.  The  oneM»]l 

lesota.  North  Dakota. 
,ota  have  been  suspended 
ed  to  become  active  in  the 
y  Hawaii  and  Puerto 


a  maximi 
have  ini 
systems 
and  South 
but  are  e: 
near  futura. 


In  the  Pi[ 
(Pub.  L  96-: 
secidon  3  of 
Safety  Act 
to  direct 
standards 


Rico  have  never  had  one-call  coverage 
available.  I»  addition  to  the  extensive 
voluntary  um  of  one-call  systems,  there 
is  an  increastag  trend  for  the  States  to 
enact  legisl^Uon  requiring  the  use  of 
one-call  syajtems  by  utilities  and 
excavators,  isually  with  penalties  for 
non-compli^ce.  OPS  believes  this  type 
of  supportiiM  legislation  developed  at 
the  State  leyti  is  a  very  efi^ective  means 
of  increasing  die  benefits  of  one-call 
systems 

Safety  Act  of  1979 

I),  Congress  amended 
Natural  Gas  Pipeline 

1968  (49  App.  U.S.C  1672) 

to  issue  new  safety 
juiring  gas  pipeline 
operators  tti  iconduct  or  participate  in 
damage  preivjention  programs.  At  the 
same  time  Congress  gave  DOT  specific 
authority  uhder  section  203  of  die 
Hazardous  liquid  Pipeline  Safety  Act  of 

U.S.C  2002)  to  set  similar 

operation  of  hazardous 
tes. 

to  the  Congressional 
pipelines,  on  March  25, 

ued  a  final  rule 
(Amendment  No.  192-40: 47  FR  138ia 
April  1, 1982]  establishli^  { 192.614. 
"Damage  piievention  program."  effective 
April  1.  lOB^i  This  rule  required  (with 
minor  excei^Uons)  each  operator  of  a 
buried  gas  Ufeeline  in  Class  3  and  4 
locations  (tik£  more  populated  areas)  to 
establish  and  carry  out,  or  odierwise 
participate  u,  a  damage  prevention 
program.     I ' 

Section  lt^614  currently  4«quires  that 
operators:  (i|  Identify  excavaton 
operating  ii^  the  area:  (2)  notify  the 
public  and  Sxcavators  of  the  details  of 
the  program:  (3)  provide  a  means  for 
receiving  and  recording  notification  of 
planned  excavations:  (4)  if  an  operator 
has  buried  Mpelines  in  the  area  of 
planned  excavation,  notify  the 
excavator  qflthat  fact  and  the  type  of 
temporary  nilarkings  to  be  provided:  (5) 
provide  teni|K>raiy  markiqg  of  buried 
pipelines:  an|i  (6)  provide  inspection  of 
pipelines  thM  could  be  damaged  by  the 
excavation.| ! 

An  excavation  damage  prevention 
program  established  under  DOT  criteria 


1979(49Ap| 
standards  ft 
liquid  pipeli 

Inres[ 
mandate  foi 
1982.E)OTil 


may  differ  from  a  program  employing  a 
conventional  one-call  system  in  one 
princpal  way.  A  one-call  system,  as  the 
definition  given  eariier  mdicates.  is  a 
multifrfe  underground  utility  program. 
Since  DOT  lades  jurisdiction  over 
utilities  other  than  natural  gas  and 
hazardous  liquid  pipelines,  the  damage 
prevention  program  rule  under  { 192.614 
allows  gas  pipeline  operators  to  run 
their  own  programs  rather  than 
participate  in  a  one-call  system,  even  if 
one  is  available.  OPS  believes  diat  if 
audi  partidpa^on  were  mandatory  for 
pifwline  operaton  alone,  they  might  be 
unable  to  control  the  management  of  the 
system  as  freely  as  the  vduntary 
partidpants  who  are  not  subfed  to  DOT 
regulation.  In  addition,  they  might  have 
to  bear  a  disproportionate  share  of 
program  costs. 

Nevertheless,  partidpation  in  a  one- 
call  system  can  be  used  by  an  operator 
to  meet,  to  the  extent  possible,  die 
requirements  of  DOTs  excavation 
damage  prevention  program  criteria^ 
When  a  one-call  system  is  used  in  this 
way,  the  operator  is  still  responsible  for 
compliance  with  any  criteria  that  are 
not  satisfied  by  partidpation  in  the  one- 
call  system.  For  example,  all  operatora 
participating  in  one-call  systems  must 
follow-up  with  marking  and  needed 
inspection  activities  in  a  timely  manner. 

Support  for  One^^aD  Systems 

The  efficacy  of  damage  prevention 
programs  for  buried  pipelines  is  well 
established.  The  draft  economic 
evaluation  of  the  impact  of  this 
rulemaking  action  examined  the  effect 
of  extending  DOTs  gas  pipeline  damage 
prevention  program  regulation  to  cover 
hazardous  liquid  pipeliniss.  Based  on 
data  from  selected  pipeline  operatora. 
the  evaluation  foimd  that  there  was  a 
reduction  of  21  percent  in  the  aggregate 
excavation  damage  acddent  rates  per 
mile  for  pipelines  partidpating  in  one- 
call  system  programs  over  diose  that  did 
not  partidpate.  In  a  notice  of  proposed 
rulemaking  preceding  the  adoption  of 
S  192.614  (44  FR  6S792.  November  IS. 
1979),  the  considerable  safefy  benefits 
achieved  in  6  States  during  the  initial 
yearalMlowing  the  adoption  of 
excavaticMi  damage  prevention  programs 
were  (Ated.  For  example,  the 
Connecticut  Underground  Utilify 
Protection  Plan  was  reported  to  have 
"reduced  damages  to  facilities  of  the 
participating  utilities  by  38  percent 
during  its  first  two  yeare  of  operation." 
In  addition,  pipeline  safefy 
recommendations  which  are  published 
after  investigation  of  pipeline  accidents 
by  the -National  Transportation  Safefy 
Board  (NTSB)  have  continued  to  urge 
the  adoption  and  adherence  to 


excavation  damage  prevention  programs 
that  have  one-call  systems. 

In  an  advance  notice  of  proposed 
rulemaking  (ANFRM).  "Proposals  for 
Pipeline  ^ety:  Request  for  Comment," 
(52  FR  4361.  Febraary  11, 1987).  OPS 
sbiidted  public  comments  on  18  safefy 
proposals  for  gas  and  hazardous  liquid 
pipelines.  Proposal  No.  17,  in  the 
ANPRM  "Require  operators  to  create  or 
partidpate  in  one-call  systems." 
received  strong  support  by  a  broad 
segment  of  the  commenters,  but  not  to 

the  exdUSion  of  other  rinmay , 

prevention  programs,  particularly  those 
run  by  a  single  company,  and  some 
objections  were  raised  regarding  their 
value  in  sparsely  populated  areas. 
Several  commenten  pointed  out  that 
one-call  systems  are  most  effective 
when  all  underground  facilify  operatora 
are  members,  and  also  asserted  that 
their  effectiveness  can  be  improved  by 
holding  excavaton  responsible  for 
utilizing  the  one-call  systems. 

Proposal  No.  17  was  in  response  to 
H.R.  262.  "Pipeline  Safefy  Act  of  1987," 
which  has  been  introduced  in  the  lOOth 
Congress,  1st  Session  by  Congressman 
Vento.  Section  10  of  RR.  262.  would 
require  DOT  to  develop  regulations  to 
require  pipeline  operators  to  participate 
in  one-caU  systems  in  the  States  where 
these  systems  currently  exist  or 
otherwise  to  partipipate  in  the  creation 
of  one-call  systems.  In  addition,  Seciton 
11  of  H.R.  262  would  require  persons  to 
contact  the  appropriate  one-call  system 
prior  to  commencement  of  excavation  to 
ascertain  the  exact  location  of  any 
underground  pipelines  or  utilities. 
Persons  who  failed  to  contact  the  . 
appropriate  one-call  system,  where  such 
systems  exists,  would  assume  liabilify 
for  damage  to  underground  pipelines  or 
utilities  from  that  person's  excavation. 

At  a  meeting  on  September  24, 1987,  in 
Washington,  DC  the  Technical 
Hazardous  Liquid  Pipeline  Safefy 
Standards  Committee  (comprised  of 
representatives  form  publia  government 
and  industry  having  expertise  in  buried 
pipelines)  considered  Rvposal  No.  17. 
The  Committee  discussed  the  proposal 
including  the  problem  of  the  lack  of 
comprehensive  legislation  requiring  all 
excavaton  to  utiHze  the  one-call  system 
with  appropriate  penalties  for 
noncompliance.  Furthermore,  since  OPS 
lacks  jurisdiction  over  pereons  other 
than  pipeline  operators,  statutes  to 
require  broader  compliance  with  one- 
call  systems  would  have  to  be  enacted 
at  the  State  level  Nevertheless,  the 
Committee  approved  a  motion  that  the 
concept  of  the  damage  prevention 
programs  contained  in  S  192.614  for  gas 
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pipelines  shoud  also  apply  under  Part 
tSS  ta  hazardous  Squid  pipelines. 
Other  statements  stipportiitg  the 
broader  «pptka^eii  oFmie-cafl  gystwns 
have  been  awde  by  proinlneiil  pipeline 
inAtttry  rcpieneMattros.  On  October*, 
1987.  wfaea  s^eari^g  before  4!he  Senate 
Comoiittee  oa  Gamnieroe,  Scieaoe,  md 
TEMnportatton,  Suifne  TraiMportirikm 
SubcomKittee.Mr.  )»Ihi  Alen. 
reprejeiiting  tiw  Aawricai  Caa 
Associafiao,  tealified  )hat  "A-GiL 
supports  the  caaoe|rt  ttf  «ae-cafl  vysteim 
where  snoi  8|«tem  «e 'Ow  bent  neaas 
of  preventing  tind-pu4y  damage.*' 
Aidi«ianaHy.Mr.  AAeaai^jd  (he 
partioipatiOD  ia  oae-catl  aysteras  by  all 
owners  of  ariBiaface  inflities. 

Senate  "iili aailli  i  «bs  life.  Sob 

McMahmL  representiBg  Ae  Aasodation 
of  Oil  Pipe  liaes  and  the  Aaencan 
PetrodevB  intittite.  Mr.  IfcJtfadian 
testified  I 


One-call  •ystems  have  become  a  proiren 
method  of  alertiag  Ae«xca«ai8r  «« tlw 
existence aad  tormtiiMi mi laali  miiiid 
facilities  and  Juwe  csntributed  lo  Ifae 
reduction  of  pipeline  acddenls  itAeie  tiiey 
have  been  used  effecfivtj^.  It  is  our  pontioa 
that  '«iie<aR  ayatenu  mold  be  encouraged 
and  saiywrtcA  aad  partk»|Mtian  by  pf^Mtine 
convanaa,  Mttliea.  aai  faMic  waAs 
I  and  excaratv  aiike  afaaaid  be 


mandatary. 

Additionally,  Mt.  MdKlalnm  «ta«ed 
that— 

CommDRity  awareness  xA  pipelines  la 
anertier  area  in  ^wbidi  greater  attenfon  and 
viHlmma^mm.  waiuiHul.  tVe  believe  that 
okaer  coanHaiicatiaB  brtvweea  pipefine 
companies  and  the  lacal  aad  Stale  paUic 
safety  nrjniiiiialiuas  irtaM  hinauiiB  4Ik 
coordinatioa  iMhich  iauat  take  ^aoe  in  &e 
event  of  a  pipetiae  emeisency.  Alsa.  a  greater 
awareaesa  of  jiipelines  en  Ow  part  of  flie 
Senoal  ptdriic  and  partictflariy  people  who 
live  a^ceal  ta  prfMtm  n^rtihcff^vny 
posriUjr  cwdd  4mli*rite  to  Ow  pwveiffioR 
awl  effective  aaaoliaa  te  ftyeKae  aaoideiits. 

Extending  <be  Exirtqg  Holes 

Most  gas  and  hazanlous  liovid 
pipeline  nperatacs  xameatly  '>«'«idtirt  or 
participate  in  some  Iocdb  Afa  damage 
preveotiaB  prograss  like  &at  nkaodated 
by  i  1S2.614  for  gas  pipelines  in  Qaas  3 
and  4  locafians.  Bar  exaa^ile.  taaat 
hazardoiu  fiquid  j^pefiee  iqpecaton 
have  a  jneceduie  for  haadling  notices  at 
impending  excavations  and  '"'»'H»^  Am 
iocalions^^fteir  ladlttieM.  Uowevac  at 
present.  DO  r  &>eM  QOt/eQuicecperatacs 
of  hazardous  fiQiiid  papetDites  or 
operators  of  gas  pqi^Bnes  in  Uss 
poptdated  areas  to  coBdacl  Ham^ga 
prevention  pntgrama.  aad  DOT  does  oat 
regulate  the  programs  that  are  beit^ 
conducted  voluntarily.  In  view  af  (he 
conttnui'%  Yu^  Inddeaceof  excavafioo 


damage  to  hoth  gas  and  liquid  jtyrtim  u 
and  flhie  t^yarent  sacceas  af  dan^e 
preventian  pisgraiBS  thatadbeae  ta 
criteria  like  fhat  preacs&ed  by  i  tKJtU. 
OPS  believes  Aniher  ntlBBsakii^  is 
*  appropriate.  By  this  ao<ice.  OFS  im 
proposing  to  extend  &e  coixeat  DOT 
damage  pceaeDtioa  fn^caai  rule,  as 
discuaaed  below,  h  appears  that  «a 
extenaon  of  the  **°'nf^r  fweventioa 
progran>  rule  majf  ceduoe  the  jaddeats 
and  arfiAoi}t0  oaasod  hv  excavalioa 
damage  hy  others. 

Forges  pvehnea,  the  proposal  woald 
expand  &te  current  f  192^14  damage 

pr^MAnHrm  rtyilgtjf^y  tp  <70VOT  ^1 

buried  Qoshore^sfiipeliiKS  inCIaas  a 
and  2  locatioiu.  iKiih  a  lew  excqitioiis. 
This  nUe  rtntj^  would  be  effected  by 
removiAg  Ihe  excc|>tian  Xor  Class  1  Aod  2 
locations  for  onshore  pipelines  fata 
§  lazjaumm  The  Oass  1  awl  2 
location  ptpeiinei  aot  covaised  by  tb« 
proposal  ace  Jdwitified  bjf  the  existing 
S  192.614fcQ  m^ad  i*i  ats  those  to  which 
access  is'  fhycifJiy  coBttoOed  i^  ttte 
operator  and  those  dial  are  part  of 
certaia  f>etialeua  ^as  oriaaater  meter 
systems.  A  <^aas  location  wait  is 
described  in  8  lB2.Sj«aaaMa 
extpndjqg  228  yards  on  -ather  side  of 

A  Class  1  locationbaa  lOor less 
buildiz^  intended  S(H*iaBna 
occupancy.  A  Class  2  location  has  more 
than  10  but  less  ten  46  beShfii^ 
intended  lar  huniMTPi^pwicy 

In  addition.  |  iaZM14k^tSi.  wjach 
excludes  &>«  damqe  jiiaaiiiliaa 
program  c««en|ge  oertate  C\m»  3 
pockets  iaoOflrMHse  <3ms  1  «iy  2 
Iwationa,  wwuld  tc«»w»d.  Hiis 
exceytioa  was  ntiHishrd  to  nilraintr 
the  bucdea  or  maai^  a  prqgcMB  Ml 
Class  1  «ad  2  aaeu  jwt  ftr  Aeee 
isolated  pocatels.  Under  Mt  piopoaai. 
this  exceptioo  wouU  no  longer  be 
needed. 

For  hazaidstts  litiaidpiprlinrs.  OPS  b 
prepos^gadaptioB  of  a  jmw  {  lflZj442, 
whidi«Mouldnsethe«iusfi^«defar  ' 
gas  pipeliws  as  the  bonis  isr  ^W4fik« 
^"•""jp  r"~'^'"ti*«  "  T  '        I  ibi  tir  -^f 
onsboK  p^peiiaBs  siAgect  to  Anrt  »5i 
except  pipehaes  to  whiAncPOSBis 
physically  cmnli^ed  by  4he  oyeratDC. 

Because  these  in  ^OMw^  I 

mandatory  padicipafiantoi 

8ysteraB.OI>SisteteMStodfeii. . 

responses  to  two  ^uastiena:  M  Shanld 
rwrr  m«Va  py.n«,.  jimtjrif^^n  in  imc 

call  systems  aaandaloijr  conn  An^^ 
TTthrr  ntilltins  nwi  not  siihjta  I  to  siirh  a 
requirementr  [2i  ahoild  DOT  make 
pipeline  paitic^alian  anndntay  to 
"""^  •^pTf  Tttntr  ~*t't1  Ihtb  nrlin 

other  aitilitieiJBacaase  Stale  laws  mty 
only  apply  to  infitrstato  pipeliaen.  te 


second  <|nentiaa  is  prinnrily  nlevaal 
with  regard  to  partidpatiaBigr  totetstale 
pipelaei.  Any  actiaa  OR  1 
pra«MBetoi 
mane 


be  fart  af  a  Jntuie  wfcsnaLlng. 


tine 

AiB  Vnrtiier  pratednve  menore  again  iA 
excavaVMa  'aamage.  pemnnciit  ime 
makeQi  arast  be  placed  and  maintained 
svergas  nmns  win  transmission  mies  at 
locations  regmred  by  |  M2.T0r.  iRiere  is 
a  stomar  i  eiiuu  euieirt  Tor  hazardons 
liqaSd  pipdines  in  1 1«J.tW.  Hovrevec, 
S  19Z.70?^))(2)  excludes  from  "flns  line 
mailing  Teqturement  pipelines  in  Class  3 
and  4  locations  **arhere  a  damage 
prevention  program  Is  in  etfeotimder 
9  192.«14.*'  This  exdhtaion  was  adopted 
in  the  belief  that  a  damage  prevention 
program  alone  would  be  a  snffideat 
safeguard  against  damage,  and  that 
operators  need  not  meet  both  {{ 192.814 
and  ia2J07.  Now.htHMevei;  in  wiew  of 
recurring  Incidents,  CBPS  believes  that 
gas  mains  aad  tHinsmission  lines  may 
be  better  protected  &om  exoa  vation 
damage  by  others  If  cperaton  wece 
required  to  install  line  m^cecs  in 
addition  to  "nw^iyTtiM  lilfflmajr 
prevention  pnqgtams.  In  lact  niai:^.gas 
opecators  wolantari^  "'"'"♦"^  liac 
mariiers  in  Oaas  3  and  4  locations  when 
it  ispoactioal  to  do  ao.  Accsrdiq^  OPS 
proposes  to  Jevise  { IWZTVi^tj  to 
require  operatOES  to  inat^  Jiaa  oailgecB 
in  Class  3  and  4  locations  ev«a  tbat^  a 
damage  prevention  ymgraai  is  in  oHect 
in  thone  locations  ander  i  182A4.  Ik 
line  maikers  weiid  be  raijniwri  Jwirttb 
some  enoepiians)  ^mv  the  oaaipiete 
length  of  sas  mainn  and  teananiiasien 
lines  in  the  sasMAaniwros  Ihey  ace 
now  nqoired  lor  basardaas  li^iiid 
pipelines  {with  aease  ONoepttoaai  ander 
§  ig5.4ia 

Paperwoik  Kedudion  A(9 

collection  of  information  rrqiiirrtali 
in  If  M2<14  andl«;yr.aad  liMg. 

the  Office  af  ManageaMStwid  Gtaigel 
^OMBI  tsrappsaaal  aaider  «n 
Papemwnfc  tk  imMm  Adiaf  mp|4i 

u.S£.t3faaft.3s;«BdsGnt  tart  nat. 

Peria  dashing  to  ci—nieHt  an  jflds 
inf ormaliaa  o^edtion  Niqiiseaieato 
should  subail  fcrircaannerta  to: 

Desk  OIBcBcltesoaEch  and  Sipedd 
h^gnais  AdmiaiArai&an.  Office  of 
R^gulaloiy 'Pg&v.  Dflke  tf 
Management  and  Badget  72B  Jackoon 
Race,  1VW..  Washington.  DC  20503 
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their  comments  to  OPS,  as  indicated 
above  under  "AOORESS." 

Impact  I 

The  proposed  rules  are  expected  to  be 
nonma|or  uikder  Executive  CMer  12291. 
That  order  qtRnes  a  major  rule  as  one 
whicfa  has  auannual  effect  on  the 
economy  of  fljlOO  million,  a  major 
increase  in  Msts,  or  a  significant 
adverse  efhiqt  on  the  economy.  As 
shown  by  tl|4  draft  evaluation  of  the 
costs  and  bMefits  of  this  proposal,  these 
proposed  rules  will  have  no  such  impact. 
The  proposal  is  also  not  significant  as 
defined  by  t^  Department  of 
Transportatlto  Policies  and  Procedures 
(44  FR  1103^,i  February  26. 1979).  Also, 
based  on  th^  facts  available  about  the 
impact  of  this  rule  making  action,  I 
certify  purutsnt  to  section  605  of  the 
Regulatory  Flexibility  Act  that  the 
action  will  it(^t.  if  adopted  as  final,  have 
a  significant  Economic  impact  on  a 
substantial  htimber  of  small  entities. 

OPS  has  ai^alyzed  this  action  in 
accordance  Mrith  the  principles  and 
criteria  contUined  in  E.0. 12612  (52  FR 
41685)  and  has  determined  that  it  does 
not  have  sufBcient  federalism 
implications  lo  warrant  preparing  a 
Federalism  ^^issessmenL 

List  of  Subj^ts 

49  CFR  Part.  192 

Pipeline  sliiPety,  Damage  prevention 
program,  Liiit  inarkers. 

49  CFR  Part[i95 

Pipeline  s^ety.  Damage  prevention 
program.  Excavation. 

In  consideration  of  the  foregoing,  OPS 
proposes  to  simend  49  CFR  Part  192  and 
195,  as  folloVrs: 

PART  192-i(AMENOED] 

1.  The  authority  citation  for  Part  192 
continues  tb  read  as  follows: 

Authority:  49  Pipg.  U.S.C.  1672  and  1804;  49 
CFR  1.53. 


2.  In  192^14,  paragraph  (c)(1)  would 
be  revised  to  read  as  fdlows,  paragraph 
(c)(2)  would  be  removed,  and 
paragraphs  (c)(3)  and  (c)(4)  would  be 
redesignated  (c)(2)  and  (c)(3), 
respectively: 

S192414 


(c)  *  *  * 

(1)  Pipelines  located  o^hove. 

***** 

3.  Section  ig2.707(b}(2)  would  be 
revised  to  read  as  follows: 


§  192.707    Una  marlcars  for 
transmission  tines. 


(B)  *  •  * 

(2)  In  Class  3  or  Class  4  locations 
where  placement  of  a  marker  is 
impractical. 


PART  1»S-(AMENDEO] 

4.  The  authority  citation  for  Part  195  is 
revised  to  read  as  follows: 

Authority:  49  App.  U.S.C.  2002;  and  49  CFTl 
1.53. 

5.  A  new  §  195.442  would  be  added  to 
read  as  follows: 

§  195.442    Damag*  pravanUon  program. 

(a)  Except  for  offshore  pipelines  and 
pipelines  to  which  access  is  physically   - 
controlled  by  the  operator,  each 
operator  of  a  buried  pipeline  shall  carry 
out  in  accordance  with  this  section  a 
written  program  to  prevent  damage  to 
that  pipeline  by  excavation  activities. 
For  the  purpose  of  this  section, 
"excavation  activities"  include 
excavation,  blasting,  boring,  tunneling, 
backfilling,  the  removal  of  above  ground 
structures  by  either  explosive  or 
mechanical  means,  and  other  earth 
moving  operations.  An  operator  may 
comply  with  any  of^he  requirements  of 
paragraph  (b)  of  this  section  through 


participation  in  a  public  aenrice 
program,  such  as  a  "oneK:all"  system, 
(b)  The  damage  prevention  program 
required  by  paragraph  (a)  of  this  section 
must,  at  a  minimum: 

(1)  Include  the  identity,  on  a  current 
basis,  of  persons  who  normally  engage 
in  excavation  activities  in  the  area  in 
whicfa  the  pipeline  is  located 

(2)  Provide  for  notification  of  the 
pubUc  in  the  vicinity  of  the  pipeline  and 
actual  notification  of  the  persons 
identified  in  paragraph  (b)(1)  of  this 
section  of  the  following  as  often  as 
needed  to  make  them  aware  of  the 
damage  prevention  program:  (i)  The 
program's  existence  and  purpose;  and 
(ii)  How  to  leam  the  location  of 
underground  pipelines  before 
excavation  activities  are  begim. 

(3)  Provide  a  means  of  receiving  and 
recording  notification  of  planned 
excavation  activities. 

(4)  If  the  operator  has  buried  pipelines 
in  the  area  of  excavation  activity, 
provide  for  actual  notification  of 
persons  who  give  notice  of  their  intent 
to  excavate  of  the  type  of  tenq>orary 
marking  to  be  provided  and  how  to 
identify  the  markings. 

(5)  Provide  for  temporary  marking  of 
buried  pipelines  in  the  area  of 
excavation  activity  before,  as  far  as 
practical,  the  activity  begins. 

(6)  Provide  as  follows  for  inspection  of 
pipelines  that  an  operator  has  reason  to 
believe  could  be  damaged  by  excavation 
activities: 

(i)  The  inspection  must  be  done  as 
frequently  as  necessary  during  and  after 
the  activities  to  verify  the  integrity  of 
the  pipeline;  and 

(ii)  In  the  case  of  blasting,  any 
inspection  must  utilize  leakage  surveys 
applicable  to  the  liquid  transported. 

Issued  in  Washington,  DC,  on  June  27, 1968. 
Richaid  L.  Beam. 

Director,  Office  of  Pipeline  Safety. 

-(FR  Doc.  88-14759  Filed  6-29-«8:  8:45  am] 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

CommittM  on  Regulation;  Public 
Meeting 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463).  notice  is  hereby  given  of  a  meeting 
of  the  Committee  on  Regulation  of  the 
Administrative  Conference  of  the  United 
States.  The  committee  will  meet  to 
discuss  the  draft  recommendation 
dealing  with  "Federal  Agency 
Valuations  of  Human  Life." 

date:  Thursday,  July  7  at  10:00  a.m. 
location:  Steptoe  and  Johnson.  1330 
Connecticut  Avenue,  NW..  Washington, 
DC. 

PUBLIC  PAimciPATtON:  Attendance  at 
the  committee  meeting  is  open  to  the 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  contact  person  at  least 
two  days  in  advance  of  the  meeting.  The 
committee  chairman  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  with  a  committee  before, 
during,  or  after  a  meeting.  Minutes  of  the 
meeting  will  be  available  upon  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sara  Gordon.  Staff  Attorney.  Office  of 
the  Chairman.  Administrative 
Conference  of  the  United  States.  2120  L 
Street,  NW..  Suite  500.  Washington.  DC 
20037.  Telephone:  (202)  254-7020. 
Michael  W.  Bowers, 
Deputy  Research  Director. 
June  28. 1988. 

|FR  Doc.  88-14860  Filed  6-2&-88:  8:45  am] 
BiLLma  cooE  (iia^i-M 


DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inapection  Service 

Designation  Renewal  of  the 
Jamestown  (NO)  Agency 

AGENCY:  Federal  Grain  Inspection 
Service  (Service),  U8DA. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
designation  renewal  of  Grain  Inspection, 
Inc.  (Jamestown)  as  an  oRicial  agency 
responsible  for  providing  official 
services  under  the  U.S.  Grain  Standards 
Act,  as  Amended  (Act). 
EFFECTIVE  DATE:  August  1. 1988. 
address:  James  R.  Conrad,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South  Building. 
P.O.  Box  96454,  Washington,  DC  2009&- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT:      . 

James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1: 
Uierefore.  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that 
Jamestown's  designation  terminates  on 
July  31. 1988,  and  requested  applications 
for  official  agency  designation  to 
provide  official  services  within  a 
specified  geographic  area  in  the 
February  2, 1988,  Federal  Register  (53  FR 
2862).  Applications  were  to  be 
postmarked  by  Marc^  3, 1988. 
Jamestown  was  the  only  applicant  for 
designation  and  it  applied  for 
designation  renewal  in  the  entire  area 
currently  assigned  to  that  agency. 

The  Service  announced  the  applicant 
name  in  the  March  31. 1988.  Federal 
Register  (53  FR  10412)  and  requested 
comments  on  the  applicant's 
designation.  Comments  were  to  be 
postmarked  by  May  18. 1988;  none  were 
received. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act: 
and,  in  accordance  with  section 
7(f)(1)(B),  determined  that  Jamestown  is 
able  to  provide  official  services  in  the 
geographic  area  for  which  the  Service  is 
renewing  its  designation.  Effective 


August  1, 1988,  and  terminating  July  31, 
1991,  Jamestown  will  provide  official 
inspection  services  in  its  specified 
geographic  area,  previous^  described  in 
the  February  2  Federal  Re^ster. 

Interested  persons  may  obtain  official 
services  by  contacting  the  agency  at  the 
following  telephone  number  (701)  252- 
1290. 

Pub.  L  91-582. 90  Stat.  2867.  as  amended  (7 
U.S.C.71e/5e9.) 

Date:  June  23. 1968. 

Heniy  L.  Joyce, 

Acting  Director,  Compliance  Division. 
(FR  Doc.  88-14711  Filed  6-29-88;  8:45  am) 

aUXMO  CODE  S4104MI 


Request  for  Comments  on  Designation 
Applicants  In  tlie  GeograpMe  Area 
Currently  Assignsd  to  the  Los  Angeles 
(CA)  and  Peoria  (IL)  Agencies 

aqency:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
action:  Notice. 

■ 

SUMMARY:  This  notice  requests 
comments  fi-om  interested  parties  on  the' 
applicants  for  official  agency 
designation  in  the  geographic  areas 
currently  assigned  to  the  Los  Ai\geles 
Grain  Inspection  Service,  Inc.  (Los 
Angeles)  and  Peoria  Grain  Inspection 
Service,  Iiic.  (Peoria). 

date:  Comments  to  be  postmariced  on  or 
before  August  15, 1988. 

ADORES^  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken,  Jr.,  RM, 
FGIS,  USDA,  Room  0628  South  Building. 
P.O.  Box  96454,  Washington,  DC  20090- 
6454. 

Telemail  users  may  respond  to 
(LLEBAKKEN/FGIS/USDAj  telemaiL 

Telex  users  may  respond  as  follows: 

To:  Lewis  Lebakken,  TLX:7607351, 
ANS:FGIS  UC. 

All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  SW.,  during 
regular  business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACR 
Lewis  Lebakken,  Jr.,  telephone  (202) 
475-342& 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
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Departmental  Regulation  do  not  apply  to 
this  action.  , : 

Tlw  Servi^  requested  applications  for 
official  agenit^  designation  to  provide 
official  servjqes  within  the  specified 
geographic  ^as  in  the  May  3, 198ft, 
Federal  Regt^  (53  FB 15721). 
AppUcationf  jwere  to  be  postmarked  by 
June  6, 198a|  tos  Angeles  and  Peoria 
were  the  only  applicants  for  designation 
in  those  areM  and  each  applied  for 
designation  ir^newal  in  the  entire  area 
currently  asi^gned  to  the  agency. 

This  notic^  provides  interested 
persons  the  ppportunity  to  present  their 
comments  cbticeming  the  applicants' 
designation.  Commenters  are 
encouraged  i^  submit  reasons  for 
support  or  objection  to  these  designation 
actions  and  ^clude  pertinent  data  to 
support  their  views  and  comments.  All 
comments  must  be  submitted  to  the 
Resources  Management  Division,  at  the 
above  address. 

Commentijand  other  available    « 
information  {ivill  be  considered  in 
making  a  fini^l  decision.  Notice  of  .the 
final  decision  will  be  published  in  the 
Federal  Reg^er.  and  the  applicants  will 
be  informed  [of  the  decision  in  writing. 

Pub.  L  M^SK.  90  Stat  2867.  as  amended  (7 
U.S.C71e/«M.) 

Date:  June  2^  198a. 

Henry  L.  Joyoaj 

Acting  Direcl^t.  Compliance  Division. 

|FR  Doc.  8e-lltl2  Filed  6-29-88;  8:45  am] 

aitxmo  COOE  S^tO-EM-M 


Request  f  oij  Oesignation  Applicants  To 
Provide  Ofll^M  Services  in  Ifie 
GeograpMcl  Area  Currently  Anigned 
to  the  SlaleU  of  Minnesota  (MN)  and 
Mississippi  (MS) 

AQENCV:  Fedaral  Grain  Inspection 
Service  (Service).  U^A. 
action:  Notloe. 

SUMMARY:  P^^uant  to  the  provisions  of 
the  U.S.  Grata  Standards  Act  as 
Amended  (Act),  official  agency 
designations  ^hall  terminate  not  later 
than  trienniaiy  and  jnay  be  renewed 
according  to{  the  criteria  and  procedures 
prescribed  ia'the  Act  This  notice 
announces  that  the  designation  of  two 
agencies  will  lerminate,  in  accordance 
with  the  Act  and  requests  applications 
from  parties  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geographic  svoeB  currently  assigned  to 
the  specified  agencies.  The  official 
agencies  arej  the  Minnesota  Department 
of  Agricultuia  (Minnesota)  and 
Mississippi  Department  of  Agriculture 
and  Commeri^e  (Mississippi). 


date:  Applications  to  be  postmarked  on 
or  before  August  1, 1968. 
ADONCSS:  Applications  must  be 
submitted  to  James  R.  Conrad,  Chief, 
Review  Branch.  Compliance  Division, 
FGIS,  USDA,  Room  1647  South  Building. 
P.O.  Box  96454,  Washington,  DC  20090- 
6454.  All  applications  received  will  be 
made  available  for  public  inspection  at 
this  address  located  at  1400 
Independence  Avenue,  SW.,  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUFPLEMENTARY  INFORMATION:  ThiS 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. . 

Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Mississippi,  located  at  550 1^^  Street 
Jackson.  MS  39205rand  Minnesota, 
located  at  316  Grain  Exchange  Building, 
Minneapolis.  MN  55415;  were  each 
designated  under  the  Act  as  an  official 
agency  to  provide  inspection  and 
weighing  functions  on  January  1. 1986. 

Each  official  agency's  designation 
terminates  on  December  31, 1988. 
Section  7(g)(1)  of  the  Act  states  that 
designations  of  official  agencies  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act. 

The  geographic  area  presenUy 
assigned  to  Minnesota,  pursuant  to 
section  7(f)(2)  of  the  Act,  which  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  the  entire  State  of 
Minnesota,  except  those  export  port 
locations  within  the  State. 

The  geographic  area  presently 
assigned  to  Mississippi,  pursuant  to 
section  7(f)(2)  of  the  Act  which  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  the  entire  State  of 
Mississippi,  except  those  export  port 
locations  within  tiie  State. 

Interested  parties,  including 
Minnesota  and  Mississippi,  are  hereby 
given  opportunity  to  apply  for  official 
agency  designation  to  provide  the 
official  services  in  each  geographic  area, 
as  specified  above,  under  the  provisions 
of  section  7(f)  of  the  Act  and 


§  800.196(d)  of  die  regulations  issued 
thereunder.  Designation  in  each 
specified  geographic  area  is  for  the 
period  be^nning  January  1. 1989,  and 
ending  December  31, 1991.  Parties 
wishing.to  apply  for  designation  should 
contact  the  Review  Branch,  Compliance 
Division,  at  the  address  listed  above  for 
forms  and  information. 

'  Apphcations  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Pub.  L  94-582. 90  Stat  2867,  as  amended  (7 
V.S.Cnetseq.)  "^ 

Date:  June  23. 1988.  ^ 

Henry  L.  foyos. 

Acting  Director,  Compliance  Division. 
(FR  Doc.  88-14713  Filed  6-29-88:  8:45  am) 

BILUfM  CODE  S410-EN-M 


Request  for  Comments  on  Designation 
Applicants  m  the  UtOe  Rock,  AR, 
Geographic  Area 

agency:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
ACTION:  Notice. 

summary:  This  notice  requesU 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  In  the  Little  Rock,  Arkansas, 
geographic  area. 

date:  Comments  to  be  postmarked  on  or 
before  August  15, 1988. 

address:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken,  Jr.,  RM 
FGIS.  USDA.  Room  0628,  South  Building. 
P.O.  Box  96454.  Washington.  DC  20090- 
6454. 

Telemail  users  may  respond  to 
[LLEBAKKEN/FGIS/USDA]  telemail. 

Telex  users  may  respond  as  follows: 

To:  Lewis  Lebakken.  TLX:7607351, 
ANS:FGIS  UC. 

All  comments  received  will  be  made 
available  for  public  inspection  at  the 
abbve  address  located  at  1400 
Independence  Avenue  SW.,  during 
regular  business  hours  (7  CFR  1.27(b)). 
FOR  further  information  contacr 
Lewis  Lebakken.  Jr..  telephone  (202) 
475-342a 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1: 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  lo 
this  action. 

The  Service  announced  that  the 
designation  of  the  LitUe  Rock  Grain 
Exchange  Trust  would  not  be  renewed 
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on  June  1, 1988,  and  requested 
applications  for  ofTicial  agency 
designation  to  provide  official  services 
within  a  specified  geographic  area  in  the 
May  3. 1988,  Federal  Register  (53  FR 
15721).  Applications  were  to  be 
postmarked  by  June  6, 1988.  There  were 
four  applicants  for  designation  in  the 
available  geographic  area:  Aaron 
Anthony,  Oran,  Missouri,  proposing  to 
do  business  as  Little  Rock  Grain 
Inspection:  Bryant  J.  Cochran,  St.,  Little 
Rock,  Arkansas,  proposing  to  do 
business  as  Little  Rock  Grain  Inspection 
Service;  Little  Rock  Grain  Exchange, 
North  Little  Rock,  Arkansas,  proposing 
to  do  business  as  Little  Rock  Grain 
Exchange  Trust;  and  Memphis  Grain 
and  Hay  Association,  Memphis, 
Tennessee,  a  designated  official  agency. 
All  applicants  plan  to  establish  a 
specified  service  point  to  provide 
official  services  within  the  Little  Rock 
area. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  applicants' 
designation.  Commenters  are 
encouraged  to  submit  reasons  for 
support  or  objection  to  this  designation 
action  and  include  pertinent  data  to 
support  their  views  and  comments.  All 
comments  must  be  submitted  to  the 
Resources  Management  Division,  at  the 
above  address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

Persons  or  firms  located  in  Little  Rock 
Grain  Exchange  Trust's  geographic  area 
requiring  official  inspection  service 
should  contact  the  FGIS  Stuttgart  Field 
Office  at  (501)  673-2508  to  obtain  such 
service  beginning  June  1, 1988,  until  such 
time  as  an  applicant  is  designated  to 
perform  official  services. 

Pub.  L  94-582. 90  Stat.  2867.  as  amended  (7 
U.S.C.netseg.] 

Date:  June  27. 1988. 
I.T.  Abshisr. 

Director,  Compliance  Division. 
(FR  Doc.  88-14714  Filed  6-29-88:  8:45  amj 

MLUNQ  CODE  3410-EN-M   ' 


Tischer  (lA)  Agency;  Designation  of 
Agency  for  an  Interim  Period  ahd 
Request  for  Comments 

AOENCY:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
action:  Notice. 

summary:  This  notice  announces  that  a 


designation  has  been  granted  for  a  3- 
month  interim  period  to  A.V.  Tischer 
and  Son.  Inc.  (Tischer)  as  an  official 
agency  responsible  for  providing  official 
services  under  the  U.S.  Grain  Standards 
Act,  as  Amended  (Act).  This  notice  also 
requests  comments  from  interested 
parties  on  Tischer's  application  for 
designation. 

date:  Comments  to  be  postmarked  on  or 

before  August  1, 198a 

ADomss:  Comments  must  be  submitted 

in  writing  to  Lewis  Lebakken,  Jr.,  RM. 

FGIS,  USDA,  Room  0628  South  Building, 

P.O.  Box  96454,  Washington,  DC  2009O- 

6454. 

Telemail  users  may  respond  to  • 
[LLEBAKKEN/FGIS/USDA]  telemail. 

Telex  users  may  respond  as  follows: 

To:  Lewis  Lebakken,  TLX:7607351. 
ANS:FGIS  UC. 

All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  SW..  during 
regular  business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT. 
Lewis  Lebakken,  Jr..  telephone  (202) 
475-3428. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that  Tischer's 
designation  terminates  on  June  30, 1988. 
and  requested  applications  for  official 
agency'designation  to  provide  official 
services  witihin  specified  geographic 
areas  in  the  December  31, 1987,  Federal 
Register  (52  FR  49460).  Applications 
were  to  be  postmarked  by  January  29, 
1988.  Tischer  w&s  the  only  applicant  for 
designation  and  it  applied  for 
designation  renewal  in  the  entire  area 
currently  assigned  to  that  agency. 

The  Service  announced  the  applicant 
name  in  the  March  1, 1988.  Federal 
Register  (53  FR  6167)  and  requested 
comments  on  the  applicant's 
designation.  Comments  were  to  be 
postmarked  by  April  15, 1988.  A  total  of 
seven  comments  were  received 
regarding  Tischer's  designation  renewal. 

Six  of  these  comments  were  from 
applicants  for  service  within  Tischer's 
area.  Five  of  the  six  indicated  that  they 
believe  Tischer  overstates  the  results  of 
grading  factors  on  grain  Tischer 
inspected  for  them;  two  of  these  same 
commenters  also  believe  Tischer's  fees 
arc  too  high  and  that  lower  fees  are 
charged  by  an  adjacent  official  agency; 


and  one  of  these  commenters  also 
complained  about  Tischer's  stowage 
exapfiination  procedures  and  timeliness 
of  service.  The  remainhig  applicant 
stated  that  Tischer's  fees  are  higher  than 
an  atijacent  official  agency,  resulting  in 
higher  costs  for  their  inspection  services. 

The  Service  has  monitored  Tischer 
over  the  past  3-year  designation  period. 
Based  upon  information  available  to  the 
Service  at  this  time,  it  appears  that 
Tischer's  performance  is  satisfactory 
with  grading  accuracy  to  be  within 
prescribed  tolerances.  While  Tischer's 
fees  may  be  higher  than  some  adjacent 
agencies,  the  fees  were  reviewed 
previously  by  the  Service  and 
determined  to  be  reasonable  and 
nondiscriminatory. 

The  final  comment  was  from  an 
adjacent  official  agency  and  involved 
the  geographic  boundary,  between 
Tischer's  agency  and  that  agency.  The 
agency  indicated  that  it  would  like  to  be 
assigned  a  portion  of  Tischer's 
geographic  area.  Since  the  adjacent 
official  agency  did  not  apply  for  such 
designation  during  the  application 
period,  the  Service  did  not'bonsider 
reassignment  of  geographic  area. 

As  noted  above,  the  Service's  initial 
review  of  Tischer's  grading  accuracy 
indicates  that  Tischer  meets  the 
designation  criteria;  however,  comments 
received  indicate  a  contradictory 
viewpoint.  Based  upon  comments 
received,  it  appears  that  a  significant 
portion  of  Tischer's  applicants  perceive 
Tischef's  grading  level  as  inaccurate.  In 
an  effort  to  look  more  closely  at  the 
status  of  Tischer's  grading  accuracy  and 
the  basis  for  the  applicants'  comments, 
we  are  granting  Tischer  a  designation 
for  a  3-month  interim  period  to  allow 
FGIS  additional  time  to  evaluate  Tischer 
and  review  the  applicants'  concerns. 
Effective  July  1, 1988.  and  terminating 
September  30, 1988,  Tischer  is 
designated  under  the  Act  to  perform 
official  inspection  and  Class  X  or  Class 
Y  weighing  services  in  its  specified 
geographic  area,  previously  described  in 
the  December  31  Federal  Register. 
Interested  persons  may  obtain  official 
services  by  contacting  Tischer  at  the 
following  telephone  number  (515)  955- 
7012. 

In  view  of  the  above,  this  notice 
provides  interested  persons  the 
additional  opportunity  to  present  their 
comments  concerning  the  applicant's 
designation.  Commenters  are 
encouraged  to  submit  reasons  for 
support  or  objection  to  this  designation 
action  and  include  pertinent  data  to 
support  their  views  and  comments.  All 
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comnnents  inui^  be  submitted  to  the 
Resourees  Management  Oivisioo.  at  the 
above  address-: 

Comments  ei^d  other  available 
information  w|l  be  considered  in 
making  a  flnalj  decision.  Notice  of  the 
final  decision  VVill  be  published  in  the 
Fedwal  Regisll*.  and  the  applicants  will 
be  informed  o^  the  decision  in  writing. 

Pub.  L  94-582;  bo  Stat.  2867. 88  amended  (7 
Vi.S.C7\et  8eq.\\ 

Date:  luRe  27.11988. 
I.T.AbaUer.      || 
Director,  Compliance  Division. 
(FR  Doc  86-i47|^  Fited  6-29^^:  8:45  am} 

MLUNQ  COOe  3414-BMI 


Packers  and  S^odtyanto 
Adrointotratioh 

Anwndfnant  to  Cartification  of  Cantral 
rWn^  8ystafn|  LoiiMana 

The  Statevtri4e  central  filing  system  iM^ 
Louisiana  haslbeen  previously  certified, 
pursuant  to  MWon  1324  of  (be  Food 
Security  Act  ori965,  on  the  basis  of 
informatioa  suamitted  by  Bob  Odom,  T.>r;. 
Commigision^i  9I  Apiculture,  for ' 
specified  fartti  products  produced  in  that 
State  (51  FR  «  f36,  December  30. 1988. 
and  53  FR  157U,  May  3. 196^.      . 

The  same  system  is  hereby  certified 
on  the  basis  of  information  submitted  by 
the  Louisiana  department  of  Agriculture 
&  Forestry  for  an  additional  farm 
product  produi:|ed  in  that  State  as 
follow^: 

Timber 

This  is  issue  4  pursuant  to  authority 
delegated  by  the  Secretary  of 


L  83-566. 16  U.S.C.  1001-1008,  in  the 
State  of  Iowa,  is  hereby  providing 
notification  that  the  draft  interagency 
review  plan-EIS  is  available  for  review 
and  comment  at  this  time.  Single  copies 
of  the  draft  plants  may  be  obtained 
from  ],  Michael  Nethery  at  the  address 
shown  below. 

mi  nJRTHEII  MFOIIMATIOH  CONTACT. 

J.  Michael  Nethefy.  State  ^' 

Conservationist.  Soil  Ccmservation 

Service.  683  Federal  Building.  210 

Walnut  Street.  Des  Moines.  Iowa  50300, 

telephone  (515)28Mi26a 

|.  Michad  Netbeiyi 

State  Conaervotionist 

)une2ai9e8. 

(FR  Doc.  8^14795  Filed  &-2»-68: 8:45  am} 


DEPARTMENT  OF  COMMERCE 


1324(c)(2).  Pub.  L  99-108. 99 


Agriculture. 

Authority:  Sei   

Stat.  1536.  7  U.&C.  1631(c)(2);  7  CFR 
■2.17(c)(3).  2.56(1^(3).  51  FR  22796. 

Dated:  )une  27^  198& 
B.H.  (Bill)  tones, 

Administrator.  Packers  and  Stockyai^a 
Administration:!  L 

(FR  Doc.  88-14796  Filed  6-29-88:  8:45  am) 

BILUNa  CODE  34lH(0-« 


Soil 


;:^ 


Servica 


Availability  olMoraganey  Reviaw 
Draft  Plan— E^  Soap  Craalc 
Watarattad,  iJL 

AQCHCV:  Soil  C  onservation  Service, 

USDA. 

action:  Notfc0  of  availability  of  the 

interagency  r^yiew  draft  plan — ^EIS. 

auaanAltV;  ].  KJllchael  Nethery. 
responsible  F^eral  official  for  projects 
administered  tipider  the  provision  of  Pub. 


COMMISSlOlf  ON  CfNtmOlfTS 

Arkanaaa  Advtaory  ConMnfttaa; 
ikgeoda  and  Ndtioa  of  PubNe  Mooting 

Notice  is  hereby  given.,  purtnanjt  to  die 
provisioQs  of  die  Rules  «nd  Regttlatibns 
of  the  U.S.  Commission  on  Civil  Rights. ' 
that  a  meeting  of  the  Arkansas 
Adivisory  Committee  to  the  Commission 
will  convene  at  \iOO  p.m.  and  ajdoum  at 
3:00  pjn..  on-July  21, 1968.  at  the  Norih 
Little  Rock  Hilton  Hotel.  No.  2 
Riverfront  Mace.:  in  North  Uttle  Rock. 
The  porpose  of  the  meeting  is  to  receive 
a  briefing  on  civil  r^ts  issues  related  to 
the  provision  of  services  for  elderly 
persons  in  Arkansas  so  that  the  SAC 
can  adequately  plan  a  community  forum 
concerning  this  subject  matter.     .. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Alan  Patteson, 
or  Melvin  Jenkins.  Director  of  the 
Central  Regional  Division  (616)  426- 
5253,  (TDD  816/428-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  Of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  June  22. 1988. 
Susan ).  Prado. 
Acting  Staff  Director. 
[FR  Doc  88-14774  Filed  6-29-88:  8:45  am] 

■NJJNO  CODE  SSSS-ei-M 


(A-907-7Otr 

TTiMii  Dalai  iiiiiialloii  uf  Halaa  at  Laaa 
Tlwii  FM^  Vdua;  Cortaki  Elaelrteal 
CondiiAliMr  Aiumlnuiii  fladiata  Rod 
from  Vananiala 

AOCNCV:  Import  Admtniatra  Hon.     . 
IntemationaL  Trade  Administration. 
Commerce. 
ACTION:  Notice. 


r:rWe  determine  that  certain 
electricaKcondoiBtpc  aluminuia  redraw 
rod  (redraw  fod^frcnn  Venezuela  is 
being,  or  iftiikely  to  be.  sold  in  the 
United  States  at  leM  than  fair  value.  We 
have  notified  the  U.S.  Intemationdl 
Trade  Conunission  (ITC)  of  our 
deterrainalioa  and  have  directed  the 
U.S.  Qistoms  Service  to-oontinue  to 
su^iend  liquidation  of  all  entries  of 
redraw  rod  from  Venexuela  as  described 
in  the  ^'Suspension  of  Liqaidation" 
section  of  this  dotice.  The  FFC  will 
detennine.  within  45  days'of  the  date  of 
pubheation  of  this  notice,  whether  these 
iinports  materially  injiire.  or  threaten 
Aiaterial  injury  to,  a  U.iS.  industry.        '    . 
MWCllwe  OATC  June  30, 1968. 
PON  niTHim  inwwmatwn:  Contact 
Mary  Martin,  Jessica  Wassermaa  Or 
Bart}ara  Tillman,  Office  of 
Investiga^ofis,  bhport  Administration, 
faitemational  TVade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
And  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-2830  (Martin).  377-1442 
(Wassermaii)  or  377-2438  (Tillman). 
•UPPLfMaiTARV  MFORMATION: 

Final  DetennioatioB 

We  determine  that  redraw  rod  from 
Venezuela  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735(a)  of 
the  Tariff  Act  of  1930.  as  amenided  (19 
U.S.C  section  ie73d(a)]  (the  Act).  The 
weighted-average  dumping  margins  are 
shown  in  the  ''^sponsion  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  publication  of  our 
preliminary  determination  [ft»//m/no/y 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Eiectrical  Conductor 
Aluminum  Redraw  Rod  from  Venezuela 
(53  FR  3614,  February  a  1986)],  the 
following  evrats  have  occurred.  At  the 
request  of  the  respondent,  we  postponed 
our  final  antidumping  and 
countervailing  duty  determinations,  and 
I>ostponed  the  public  hearing  requested 


24756 


Fedarai  RegHw  /  VoL^53.  No.  128  /  Thuwday.  June  30.  IMS  /  Notices 


in  this  invesUgslMii  (53  FR  9V5k  Maidi 
24. 1988).  We  conducted  verification  of 
the  expgrter't  saiea  price  |ESP) 
questionnaire  respoose  in  the  United 
States  from  March  23  through  March  25, 
1988.  and  of  all  of  the  responses  in 
Venezuela  from  April  2S  through  May  6i 
198a  In  addftfon  to  the  defidency 
questionnaires  sent  out  before  the 
preliminary  determination  on  October 

29. 1987,  DecenOier  a  1987.  )aB<iary  <  - 
1988,  and  January  29. 1988.  we  sent  out  a 
final  ^ieficiency  questionnaire  oa  March 

17. 1988.  In  addition  to  the  original 
responses  on  September  30  aiMi  October 
15, 1987.  we  received  new  and/or 
amended  reepoMes  on  November  18. 

1987,  December  23. 1987.  Jaimary  2a 

1988.  February  a  198a  Maicb  a  1988. 
March  15. 198a  April  21. 19ia  April  25. 
1988.  May  2.  isea  and  May  2a  igsa 

A  pubhc  hearing  was  held  on  May  31. 
.1988.  Pre-hearing  brieii  were  »Dbmi«ted 
by  the  parties  on  May  27.  iwa  Post- 
hearing  briefs  were  ^ed  by  petitioner 
on  )une  a  1988.  and  by  respmdenl  on 
June  9,  igaa  Conments  on  die 
Addendum  to  the  Verification  RepoH  of 
the  respondent.  Ssataraericaaa  de 
Aleaciones  Laoiinadas.  CA.  fSURAL). 

were  filed  by  petitioner  on  lime  10,  isea 
and  by  respondent  on  June  13. 19ea 

Standing 

On  August  31. 1967.  the  Department 
received  a  letter  from  Reynolds 
Aluminum  stating  that  the  company 
takes  no  position  with  respect  to  the 
petition  filed  by  Southwire.  On 
September  7. 1987.  we  received  a  letter 
from  the  respondents  challenging 
Southwire's  standing  to  file  the  petition 
and  requesting  dismissal  of  the  petition 
on  the  grounds  that  the  petition  was  not 
filed  "on  behalf  of"  the  United  States 
industry,  as  required  by  section  732(bKl) 
of  the  Act. 

On  September  24. 1987.  we  received  a 
letter  from  Alooa  Condoetor  Products 
Company  (ACFC).  a  division  of  the 
Alununum  Corapaiqr  of  America 
(ALCOA),  stating  that  AQiC  does  not 
support  the  position  taken  by  Southwire 
in  its  petition  and  that  the  petitioner  did 
not  speak  on  behalf  of  or  represent  that 
firm  in  the  proceeding.  On  October  a 
1987,  we  sent  a  letter  and  a 
questionnaire  to  ALCOA  requesting 
information  as  to  the  aatara  and  extent    ■ 
of  the  firm's  activities,  indadiag  its 
production  of  redraw  rod  in  the  United 
States  and  its  percentage  shaieof  the 
United  Statesjnwket.  la  an  October  22. 
1987  letter.  ALCOA  responded  to  the 
Department's  reqaest  far  infoimatiaa.  In 
its  response  ALOOA  iogtuded  an 
-  estimate  of  its^sbare  of  the  U.S.  redcaw - 
rod  market  in  Idea 


In  a  Nowesber  a  1*87  letter, 
respondent  asserted  that  on  die  basis  of 
the  ACTC  letter,  (he  Departwnt  was 
now  reqaiied  to  "canvass  tte  views  of  . 
"'I  intinrttrr  latimhf  ii  (n  ili  k  iMiiiii  . 
whether  diey  iM  fact  aapportSoodnvtae." 
On  Nowembcc  la  1887.  Um  Department 
received  a  letter  from  the  AltimiMiai 
Trades  Council  opposing  Southwire's 
petition  because  jc^s  may  be 
jeopardized  as  a  result  of  a  lack  of 
availabflHy  ofishim&nun  rod.  On  June  a 
198a  the  Departonent  received  a  letter 
from  the  Mumimmt.  Brick  and  Glass 
Workers  International  Union  expressing 
its  opposition  to  the  petition. 

The  statutory  provision  that  governs 
the  standing  of  parties  to  bring  petitions 
requires  the  commencement  of  an 
invesligaiton  *Vhenever  an  interested 
party  *  *  *  files  a  petition  •  *  *  on  hehaV 
of  an  industi^"  (section  732(b)(1)  of  die 
Act).  As  we  have  stated  fat  prior  cases 
(see  e.g..  Final  Affirmative 
Countervailitg  Duty  Deteminadon: 
Certain  Stainless  Steel  Hollow  Products 
from  Sweden  (52  PR  5794,  February  2a 
1987):  Final  Negative  Coantervailing 
Duty  Determinations:  Certain  Ttexftfe 
Mill  Products  and  Apparel  from 
Malaysia  (SO  FR  8652,  March  12. 1985)). 
as  well  as  in  die  preliaiinary 
detamination  in  this  case,  the 
Department  reyes  opo*  die  petitioner's 
representatioB  that  it  has  fited  "on 
behalf  of'  die  domestic  indastry  imtil  it 
is  affirmatively  shown  that  a  nsaiority  of 
the  domestic  indastry  opposes  the 
petitiooL  The  Departaicat  bases  diis 
position  on  the  fact  that  n«ther  the  Act 
nor  its  legislative  history  restricts  aocess 
to  the  ui^ik  trade  laws  by  requiring  that 
parties  petitioung  for  relief  under  these 
laws  establish  affinnatively  that  a 
majority  of  the  members  of  the  relevant 
domestic  industry  support  the  peb'tion. 
The  only  requirement  is  that  the  party 
filing  the  petition  act  as  the 
representative  of  the  domestic  industry. 

As  we  have  noted  in  ethercases.  to 
require  a  petitioner  to  estaMfsh 
affirmatively  that  it  has  die  support  of  a 
majority  of  the  Industry  on  whose  behalf 
it  has  filed  die  petition  woaM.  bi  many 
cases,  "be  so  oneroas  as  lo  precKide 
access  to  import  relief  under  die 
antidusoping  and  coaatervaHing  duty 
laws."  Fiatea  Coaceatnted  Oroi^ 
Juice  from  Brazil:  Final  Determination 
of  Sales  at  less  t/tOB  Fair  Value  (52  FR 
8324. 8325.  March  17. 1987). 

When  a  member  or  members  of  dte  - 
domestic  industry  challenge  the     • 
assertion  of  the  petitioner  that  It  has 
filed  "on  behalf  or  ihe  domestic 
industry,  the  Department  wid  examine 
the  cfaalkagtt»  When  evalvatiqg  the 
challenge,  tiie  Department  doea  aot 


consider  the  following  drconstances  as 
evidence  of  opposition  to  a  petition:  a 
statement  by  a  member  of  the  domestie 
industiy  that  it  does  not  take  any 
position  aridi  respect  to  dw  petition,  e.g., 
the  Reybolds  letter  a  statement  by  an 
entity  dtat  ia  not  a  SMBber  of  die 
dooieadc  industry,  eg^  die  iener  f roes 
die  Afamdnum  Trades  Coandl; 
tippodtkm  to  a  pedtion  expreeed  by  dm 
respondents  orthe  government  that  is 
subject  to  the  investigation, 

Where  domestic  industry  members 
opposing  a  petition  provide  a  dear 
indication  that  there  are  grounds  to 
doubt  a  peti'Qoner's  standing,  the 
Department  will  evaluate  the  opposition 
to  determine  wfaedier  the  opposing 
parties  do.  in  fact,  represent  a  owjority 
of  the  domestic  industry.  Comsaeroe ' 
tailors  its  examination  of  opposition  to 
the  pwticular  facta  of  the  case^ 
Typically.  Uie  Dqiartaient  does  not 
canvass  the  entire  domestic  industry. 
Instead,  it  generally  requests  the 
opponent  to  supply  infomation  on  the 
nature  and  extent  of  its  inv«4vement  in 
the  domestic  indastry.  By  cumulating  die 
proportion  of  die  dfmiestie  industiy  dtat 
is  represented  by  eedi  of  the  parties  in 
o^iiMithm,  die  I>epartment  is  able  to 
determkie  die  degree  of  opposrticm 
overall.  This  was  the  course  foRowed  by 
the  Department  in  this  case. 

Alter  ACPCJ  registered  its  opposition 
to  the  petition,  the  Departm^it  sent  a 
questionnaire  to  ACPC  to  determhie  the 
nature  and  extent  of  its  involvement  in 
the  redraw  rod  industry.  From  the 
response.  Commerce  determined  that 
ALCOA  did  not  represent  a  majority  of 
the  domestic  industry.  After  the 
Department  received  die  letter  from  the 
Aluminum,  Brick  and  Glass  Workers 
Intematioaal  Union,  it  sent  a 
questionnaire  on  June  15. 19Ba  to  the 
Union  to  determine  die  proportion  of  the 
domestic  industry  represented  by  the 
Union.  As  of  die  date  of  the  final 
determtnatioa.  the  UnioB  bad  not 
responded  to  the  questionnaire.  No 
other  induatiy  awmbers  have  expressed 
opposition  to  the  petition. 

Absent  evidence  of  opposition  to  the 
petition  by  other  members  of  the 
domestic  industry,  the  Department  had 
no  basis  to  conclude  that  a  majority  of 
the  industry  opposed  the  petition. 

Therefore,  die  Dqaartinisnt  reaffirms 
its  preliminary  determiimtion  in  this 
case  diat  die  petition  was  Bled  pn  bebatf 
of  the  domestic  industry,  and  that  the 
petitioner  has  staAiing  to  bring  this 
petition. 

Scope  of  Investigadati 

The  product  covered  by  tbis 
investigation  is  certain  electrical 
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We  ate 
"such'.' 
of  section 
therefore, 
categories 


conductor  al  ilminuin  redraw  rod,  which 
is  wrought  r^  at  aluminom.  electrically 
conductive^d  containing  not  less  than 
99  percent  ot  ^uminum  by  weight 
Redraw  rod  is  currently  dassified  under 
item  numbeiy  61&1520  and  018.1540  of 
the  Tariff  Sahedulea  of  the  United 
States.  Anmmted  and  under  item 
numbws  TeoklOao  and  7604  J9.30  of  the 
Harmonizedl  System. 

Such  or  Siinuiur  CkMnpailsons/MariMi 
Viability       I  •' 

^ting  all  redraw  rod  scdd  as 
indise,  vrithin  the  meaning 
l^(A)ortheAcLWe. 
not  establish  separate 
'similar"  merdiandise. 
pursuant  to  ^tion  771(16)  of  the  Act. 
because  rega^ess  of  the  diameter, 
redraw  rod  m  sold  uniformly  on  the 
basis  of  weimt,  and  we  verified  that 
there  are  noaifferences  in  the  cost  of 
producing  the  two  di^erent  diameters  of 
redraw  rod  s^ld  in  the  United  States  and 
the  third  country. 

Because  thSre  were  no  sales  of  redraw 
rod  in  the  hone  marliet  during  the 
period  of  hiyMtigation.  we  examined 
third  countryjsafes  in  accordance  with 
section  773(il(lMB)  of  the  Act  We 
compared  U)|4  volume  of  thild  country  . 
sales  to  the  yblume  of  sales  to  the 
United  Statqs  to  detierniine  whether 
there  were  sMfficienl  sales  of  redraw  rod 
in  a  third  coUhtry  to  serve  as  the  basis 
for  calculating  foreign  maricet  value.  We 
determined  idEat  there  was  a  sufficient 
quantity  sol«{  to  the  United  Kingdom  to 
form  an  ademiate  basis  for  comparison 
to  redraw  ra|q  imported  hito  the  United 
States. 

Fair  Value  (^fmparisons 

To  deterajihe  whether  sales  of  redraw 
rod  fit>m  Ve  lezuela  to  the  United  States 
were  made  t  \\  less  then  fair  value,  we 
compared  tli4  United  States  price  to  the 
foreign  mariUt  value  as  specified  below. 
We  investigued  sales  of  redraw  rod  for 
the  period  February  1, 1987  through  July 
31. 1987.       ! ' 

For  the  reasons  stated  below,  we  have 
determined,  in  accordance  with  section 
776(b)  of  th«  jfVct  that  use  of  best 
information  available  is  appropriate  for 
the  exportetf  4  sales  price  (ESP) 
transaction^  pf  SURAL  This  statutory 
provision  requires  the  Department  to  use 
best  information  available  'Whenever  a 
party  or  any  other  person  refuses  or  is 
unable  to  pmduce  biformation  requested 
in  a  timely  mpnner  or  in  the  form 
required,  or  otherwise  significantly 
impedes  an.  investigation." 

One  weeli  prior  to  the  scheduled  date 
of  verificati(  th  of  ALNOR  Inc.  ( ALNOR). 
the  related  i  ilea  agent  of  SURAL  in  the 
United  StaU  d  i.  SURAL  submitted  a  new 


sales  data  base  which  changed 
approximately  SO  peromt  of  the  rep<Hied 
sales.  The  previously  reported  sales  had 
been  submitted  five  monthsearlier  and 
had  been  used  by  die  Department  for 
theprelfaninarydeterminatiOn.  In  our 
December  9, 1967  deficiency 
questionntira,  we  requested 
clarification  of  tt»  sales  data,  but  not 
until  March  15, 1988.  one  wedi  before 
yierification.  dkl  re^ondent  submit  a 
.data  base  that  accurately  reflected  sales 
in  the  period  of  investigation.  The 
contimiing  deficiencies  of  the  responses, 
combined  with  the  pattern  of  amending 
the  responses  to  correct  previously 
submitted  data  on  the  eve  of  or  diving 
verification,  undermined  the  credibility 
of  the  submissions. 

During  the  course  of  the  ESP 
verification  of  ALNOR.  the  Department 
was  not  able  to  verify  substantial 
portions  of  ALNOR's  revised  response 
including  total  sales,  indirect  selling 
expeoaet.  brokerage  and  handling, 
marine  insurance,  ocean  freight  customs 
duties,  inventory  carrying  costs  and  U.S. 
inland  frei^t  On  April  21, 1988. 
immediately  prior  to  the  verification  in 
Venezuela,  respondent  subnritted  an 
additional  response  changing  certain 
elements  of  the  ESP  data  which  had 
been  examined  at  ALNOR.  including 
certain  shipping  dates,  payment  dates; 
brokerage  and  handliiig.  ocean  freight 
marine  insuranoe,  customs  duty,  and 
inland  fi«ight  Thie  submission  also 
reported  a  river  toll  charge  and 
miscellaneous  Venezuelan  handling  and 
transportation  charger  for  the  first  time. 

The  Department  sent  a  letter  to 
respondent  on  April  27, 1988.  requesting 
an  explanation  of  the  changes.  On  May 
2. 1988,  during  the  second  week  of 
verification  in  Venezuela,  the 
Department  received  a  32-page 
submission  wbdch  attempted  to  e)q>lain 
the  changes  in  the  ESP  data.  The 
Detmrtment  attempted  to  reex&iliine  ESP 
sales  in  Venezuela,  but  waS  unable  to 
verify  pertinent  data  including  Indirect 
selling  expenses  in  the  United  States 
and  Venezuela,  the  data  necessary  for 
the  allocation  of  tiiese  expenses,  and  the 
short-tenn  borrowing  rates  during  the 
period  of  bivestigation  in  Venezuela  and 
the  United  States. The  deficiencies 
found  during  verification  are  outlined  in 
the  public  versions  of  our  verification 
reports.  For  these  reasons -we  have 
assigned  tiie  ESP  sales  the  simple 
average  of  the  dumpbig  margins  alleged 
in  the  petition  {Le.,  24.28  percent)  as  best 
information  available  pursuant  to   .      ~ 
section  776(a)  of  the  Act. 

United  StataaPriqa  . 

For  those  sales  made  directly  to'-        ■ 
unrelated  parties  prior  to  importation     - 


into  the  United  States,  we  based  the 
United  States  price  on  purchase  price,  in 
accordance  wHh  secticm  772(b)  of  the  • 
Act  As  set  fiulfa  above,  for  ESP  sales, 
/.a.,  where  the  sale  to  the  first  unrelated 
purchaser  took  place  after  importatitm 
into  the  United  States,  we  used  best 
iidbramtion  available  for|Nirposes  of 
calctdating  the  dumping  margins. 

We  calcQlBted  purchase  price  based 
on  the  padced,  c&L,  or  c&f.  duty  paid, 
or  ci.f.  duty  paid  United  States  port  of 
entry  pri.ces  to  unrelated  customers  in 
the  United  States.  We  made  deductions 
from  purchase  price,  where  appropriate, 
for  dock  usage  fees,  material  usage  fees, 
customs  brokerage,  customs  inspection 
fees,  surveying  fees,  foridift  rentals, 
Venezuelan  iidand  freight  by  related 
and  unrdated  freight  companies, 
securing  fees,  Venezuelan  river  toll  fees, 
ocean  freight  marine  insurance,  U.S. 
handling  charges  and  U.S.  import  duties, 
in  accordance  witit  section  772(d)(2)  of 
the  Act. 

Foreign  Market  Vidua 

Because  SURAL  had  no  home  market 
sales  during  the  period  of  investigation, 
we  used  a  sale  to  an  unrelated  United 
Kingdom  trading  company  for  the 
purpose  of  determining  foreign  maHcet 
value  in  accordance  with  section 
773(a)(1)(B)  of  the  Act  Petitioner  alleged 
that  die  third  country  sale  was  made  at 
less  than  the  cost  of  production,  and  that 
constructed  value  should  be  used  to 
compute  foreign  market  value. 

We  calculated  the  cost  of  production 
based  on  the  respondent's  information 
with  the  following  ad|ustments.  Such 
adjustments  were  made  to  the  cost  data 
when  the  value  reported  did  not  fuUy 
reflect  the  costs  incurred  by  the 
company. 

We  adjusted  the  cost  of 
manufacturing  to  reflect  an  increase  in 
the  price  of  aluminum  resulting  from  the 
recent  final  settiement  of  such  price 
between  the  respondent  and  its 
aluminum  supplier.  The  price 
adjustment  per  ton  calculated  by  the 
Departhient  was  bssed  on  the  tons  of 
aluminum  purchased  during  the  relevant 
period 'instead  of  total  export  tonnage 
which  was  used  by  the  respondent  in  its 
submission. 

We  adjusted  the  general  expenses 
reported  by  SURAL  to  exclude  credit 
expense  for  the  third  country  sale  and 
the  value  of  the  export  bond  which  was 
deducted  biythe  respondent  from 
general  expenses.  We  adjusted  the 
general  expenses  reported  by  SURAL  to 
indude  an  appropriate  portion  of 
financial  expenses  and  the  corporate 
general  and  administrative  expense 
instead  of  the  amount  in  the  submission. 
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The  submtssioD  improperly  allocated 
Caracas  ofOoe  expense*  to  affiliated 
companies  and  understated  the  imputed 
depreciatian  expense  of  tbe  building  by 
two  months. 

Respondent  originally  aUocated 
seUing  and  administrative  expenses 
between  redraw  rod  and  other  products 
based  on  the  number  of  orders 
processed.  In  our  January  4. 1988 
deficiency  questionnaire,  we  asked 
respondent  to  allocate  oo  the  basis  of 
the  cost  of  goods  sold.  Because 
respondent  faded  to  do  this,  for  our 
preliminary  determination,  we  used  the 
general  and  administrative,  selling  and 
Hnancial  expenses  as  contained  in  the 
financial  statements  and  aUocated  them 
based  on  the  cost  of  goods  sold.  For  the 
final  determination,  respondent  did  not 
argue  for  an  allocation  based  on  the 
nimiber  of  orders  processed.  The 
allocation  was  made  on  the  basis  of  cost 
of  goods  sold  using  SURAL's  most 
recent  audited  financial  statements. 

We  were  unable  to  verify  the  short- 
term  interest  rate  incurred  by  SURAL  in 
Venezuela  during  the  period  of 
investigaticni.  llierefore,  as  the  best 
information  available,  we  are  assuming 
SURAL  incurred  no  credit  expense 
during  the  period  of  investigation. 
Accordingly,  we  tfid  not  ac^st  the 
selling,  general  and  administrative 
expenses  to  htdude  credit  expense  on 
the  third  comtry  sale.  Instead  we  used  a 
zero  percent  interest  rate  as  best 
information  available  to  calculate  credit 
Although  the  use  of  a  zero  percent 
interest  rate  results  in  no  upward 
adjustment  to  the  cost  ot  production,  a 
zero  percent  interest  rale  has  an  adverse 
effect  on  price-to-price  comparisons 
because  the  number  of  credit  dajn 
between  shipment  and  payment  was 
significantly  greater  on  the  third  country 
sale  than  on  the  U.S.  sales. 
Canse<^iently,  we  are  not  making  a 
circumstances  of  sale  ad^DStment  for 
credit  on  tbe  third  countiy  sale.  We  note 
that  even  if  the  raaxiaium  short-term 
interest  charged  in  Venezuela  dwing  the 
period  of  investigation  has  been  used  to 
calculate  credit  the  cost  test  would 
have  yielded  the  saose  fesolt 

For  purposes  of  the  cost  test,  we 
deducted  from  the  third  onadry  price 
dock  usage  fees,  material  usage  f^ea. 
customs  brokerage.  custooM  inspectioB 
fees,  surveying  feet.  Venezuelan  inland 
freight  to  a  related  company,  and 
Venezuelan  river  toll  fees.  We  increased 
the  third  country  price  by  the  amount  of 
the  export  bond  recaved  on  the  third 
countiy  sale. 

We  compared  the  third  country  price, 
including  the  export  bond  revenue 
obtained  by  SURAL  from  tbe 
Venezuelan  government,  to  tbe  cost  (rf 


production.  We  found  diat  the  sale  to 
the  United  Kmgdba  by  SURAL  wa* 
above  coat  Therefore,  we  are  using  the 
third  country  sale  for  purposes  of 
calculating  tbe  foreigD  market  vahie. 

We  calculated  foreign  tearket  value 
comparisons  based  on  the  f.ab.  stowed/ 
lashed/secured/dnmaged  packed 
Puerto  Qrdaz  price  to  an  uwelated 
United  Kingdom  tradfaig  company.  We 
deducted  dock  usage  fees,  materia) 
usage  fees,  customs  brokerage,  customs 
inspection  fees,  surveying  fe«s, 
Venexoelan  iidand  freight  to  a  rriated 
company,  and  Venenielan  river  toD  fees. 
We  adjusted  the  thhd  country  prke  for 
the  difference  between  the  value  ol  tfie 
expOTt  bonds  received  on  the  tfahd 
country  S9le  and  the  value  received  on 
each  U.S.  sale.  We  did  not  adjust  tfie 
third  country  price  for  differences  in 
circumstances  of  sale  for  credit 
expenses  because,  as  <fisc«ssed  above, 
we  used  a  zero  percent  interest  rate  as 
best  infbrmatiott  availaUe  to  calculate 
credit  fai  addition,  we  did  not  make  any 
adjustment  for  die  sli^t  additional  cost 
in  packing  on  the  diiid  country  sale, 
because  respondent  declined  to  provide 
this  information. 

Currency  Conveiakin 

For  comparisons  involving  purchase 
price  transactions,  we  made  currency 
conversions  in  accordance  with  19  (7R 
353.58(aKl).  Normally.  aO  currency 
conversions  are  made  at  the  rates 
certified  by  the  Federal  Reserve  Bank. 
For  the  price-to-price  comparisons,  we 
converted  the  third  country  price  at  the 
rates  certified  by  the  Federal  Reserve 
Bank.  For  conversions  involving 
boHvares,  however,  no  certified  rates 
are  available  for  Venezuela.  Therefore, 
in  place  of  the  official  certified  rates,  we 
used  the  exchange  rate  provided  by  the 
International  Monetary  Fund  as  the  best 
information  available. 

Intoestod  Party  Comments 

Comment  L  Respondent  challenges 
the  standing  of  petitioner  to  bring  the 
petition  "on  behalf  of '  the  domestic 
industry.  For  the  proposition  that  a 
petiticKier  nuist  estaUish  that  majority 
of  the  domestic  industry  support*  the 
petition,  respbndent  r^e*  upon  Gilaaore 
Steel  dxrp.  v.  United  States,  7  CTT  219. 
585  F.  Si4>p.  670  (Cm984).  te  particular, 
respondoit  points  to  a  statement  ty  the 
Court  that  a  petitioner  "must  ako  show 
that  a  majority  of  that  industry  backs  its 
petitions."  CiZmoiV  ,585  F.  S«H>-  at  67& 
Respondent  argues  that  becaase 
Southwire  has  not  demonstrated  that  its 
petition  has  the  support  of  a  majority  of 
the  dooMStic  industry.  Southwire  lacks 
standing  to  bring  the  petitioiL 


DOC  Positkm:  A  dose  examination  of 
tbe  Gilmore  case  reveals  that  the 
particular  statonent  relied  n|>oo  by 
respondent  is  dwta*  it  was  not  part  of 
the  hfriding  or  even  the  reasoning  for  the 
decision.  It  was  part  of  tfie  Court's 
recognition  that  there  are  two  standing 
requirements  in  the  statnr.  the 
"interested  party"  requirement  and  the 
"on  behalf  of  an  industry"  requirement 
The  Court  determined  that  the  plain 
meaning  of  the  words  "on  behalf  of*  is 
"as  the  representative  of."  "as  the  proxy 
for."  or  "as  the  sorrogate."  585  P.  Sopp. 
at  675.  Accordfai^,  tfie  Court  concluded 
that  a  petitioner  may  file  in  a 
representative  capadty,  on  behalf  of  an 
industry.  Id.  at  976. 

The  Court  did  not  consider  die 
question  as  to  who  bears  the  burden  of 
establishing  whether  a  petitioner  is  in 
fact  representative  of  the-industry. 
Indeed,  there  was  no  isne  in  tite 
Cilmore  case  as  to  who  bore  the  burden 
of  establishing  the  petitioner's 
representation  of  the  industry  because 
the  record  in  that  case  estab&shed  that 
Cilraore's  petition  was  opposed  nearly 
unanimously  by  the  entire  industry. 
[See,  Carbon  Steel  Plate  from  Belgium 
and  the  Federal  Republic  of  Germany; 
Rescissioa  of  Notice  Announcing 
Initiation  of  Antidumping  Investigation 
and  Dismissal  of  Petition,  (49  FR  3504. 
January  27, 1984}.]  The  issue  before  tite 
Court  in  Cilmore  was  whether  the 
Department  had  the  authority  to 
terminate  an  investigation  where  a 
majority  of  the  domestic  industry     . 
affirmatively  opposed  the  petition. 

There  is  nothing  in  the  statute,  its 
legislative  history,  or  our  regulations 
which  requires  that  petitioners  establish 
affirmatively  that  they  have  tbe  suppwt 
of  a  majority  of  their  industry.  (See 
"Standing"  section  above.) 

Comment  2:  Petitioner  contends  that 
the  Department  must  reject  the 
aluminum  cost  data  supplied  hf  SURAL 
and  instead  use  the  London  Metals 
Exchange  prices  for  aluminum  as  the 
best  inform^titm  availafafe.  The 
petitioner  daims  that  the  Aprfl  1988 
price  adjustment  for  the  alamimim 
purchases  between  SURAL  and  its 
supplier  does  not  reflect  the  fair  market 
value,  and  did  not  inchide  the  actual 
aluminum  cost  for  July  1987. 

DOC  A»ii/ott:  The  Department 
verified  actual  alunmum  prices  paid 
from  February  1967  to  )nnel0a7. 
including  tbe  relrosctive  price 
adjustment  for  these  moirths  recently 
agreed  upon  betwcot  SIWAL  and  its 
unrelated  supplier.  The  ahsninum  oast 
for  hdy  was  not  used  by  the  Department 
because  the  cost  of  prodactian  was 
based  on  the  five  months  (February  to 
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I  pracediiig  the  tiiipment  in 
EthifdooanlnrnilB. 
(  At  Petitionar  contends  that 
Bteiminatioa  ■haaU  tsflect 
1  expenses  iwUdi  the 
nt  used  forits  peiiamiaiy 
boo  and  shoeld  not  rely  on  the 
1986-87  Qiandal  statenants  bacanse: 
[  submitted  timn  over  five 
r  tlw  preliminary 
,  and  (2)  many  of  the 
.     .        ,^-Jfications  which  SURAL 
made  to  Vie  1986-87  general  and 
administ^tive  oqwnses  twere 
erroneoeii 

DOCPMtkut:  Generd  expenses  tvere 
calculated!  based  on  the  audited  1986-67 
financial  klatements  because  these 
Btatementi  are  more  representative  of 
the  cost  dil  production  durioe  the  poiod 
of  investittition.  Howeverrthe 
Departm&t  did  not  agree  with  aU  oT  the 
modificatt^  which  SURAL  made.  (&j0 
sition  on  Commaits  7, 8,  and 

f  4:  Petitioner  argues  that 
sed  modifications  to  its 
'  financial  statement 
Ube  accepted  by  the 
JL  In  regard  to  selling 
«  cost  of  production  and 
I  value,  petitioner  aigues  that 
bt.  marine  insurance,  duty 
'tipping  expenses  should  not 

It  contends  that  the 
expenseshoted  by  petitioner  were  either 
not  incun|eKl  <mi  tluB  third  country  sale  or 
were  reported  as  adjustments  to  tiiird 
country  |i^.  llierefiare.  in  order  to 
compare  ( 1^  ex-fectory  coats  of 
prodnctia  ii  to  an  ex-factory  price,  these 
expens^feAould  not  be  included  in  the 
cost  of  pn  idnction  or  constructed  value. 

DOCPt  iitkuu  Reqtondent  reported 
and  the  O  Aartment  verified  that  the 
third  couB  tty  sale  terms  were  f.oJ>. 
stowed/U  4hed/secnred/dunnaged 
Puerto  Or  fax,  Venezuela.  SURAL  did 
not  incur  f  xpenses  for  ocean  freight 
marine  iniarance  or  customs  duties  on 
the  exporl  ^e  to  tiie  United  Kingdom. 
Responded  also  reported  and  tiie 
Departmeii^  verified  that  expenses  for 
VenexuelM  faei^t  costs  were  incurred 
in  transponing  merchandise  from  die 
plant  to  tU  docL  in  addition  expenses 
for  custody  inspection  perfomed  hi 
Venezuela  jweie  reported  and  verified. 
All  of  die  ^kpenses  dted  by  petitioner 
were  eithdf  not  incurred  on  the  third 
country  sal^  or  were  rqMrted  and 
deducted  |i^  die  difatl  country  price,  in 
order  to  cpupare  the  ex-factory  price  to 
the  cost  of  (ntxfaiction.  it  is  necessary  to 
deduct  dMJ  Expenses  died  by  petitioner 
from  the  s^le  price,  and  to  calculate  the 
cost  of  prdductton  on  an  ex-factory 
basis.      ^^ 


GosuMnf  &  In  ratard  to  seL-e 
expenses  tw  cost  of  production  and 
constructed  vdue.  petitioner  argues  diet 
die  amont  listad  in  dw  1986-67 
finandal  statements  was  not  verified 
because  die  adfnstment  necessary  to 
calulate  die  amount  was  not  verified. 

iXICAwManr  The  amount  listed  in 
dw  198647  financial  statement  faidndes 
bodi  sellfaig  and  diatiibvtions  expenses 
such  as  ocean  freight,  marine  insurance 
and  Vanenelan  river  tids.  Because,  for 
purposea  of  die  coet  test,  wfe  compared 
die  exrfactory  price  on  die  dtird  country 
sale  to  the  oost  of  production,  it  was 
appro|iiiate  to  factor  oat  frwn  die 
seOtaig,  general  and  adminstrative 
expenses  in  the  cost  of  production,  diose 
distribution  eiqienses  unrelated  to  the 
diird  ceontry  sale  as  wril  as  movement 
charges  associated  widi  die  diird 
country  sale. 

However,  as  petitioner  notes,  diere 
was  a  significant  downward  adfustment 
made  in  SURAL's  books  to  die  total 
amount  ofadling  and  distribution 
Bxpenses  reported  in  die  1966-67 
financial  etalements.  Thoefrxe,  when 
we  calculated  s^tag  expenses,  we 
added  bade  that  adfustment  to  Ae  total 
selling  and  dtotribotton  expense,  and 
then  subtracted  only  those  items 
verified  as  actual  distribution  expenses. 
AldKMgh  the  adjustment  itself  was  not 
verifiaUe.  die  totel  amount  listed  in  die 
audited  financial  statements  for  selling 
and  distribution  nqwnses  must  be 
considered  the  best  faiftmnation 
availaUa  frir  purposes  (rf  calculating 
selling  ejqwnses  to  be  used  in  die  cost  of 
production.  Furthennore,  for  purposes  of 
our  calculation,  die  adfustment  <ndy 
serves  to  faicrease  die  amount  of  the 
sdliag  ei^ense  indnded  fai  die  cost  after 
die  distribution  eqienses  have  been 
factored  out 

CSommen/ Or  Petitioner  argues  that  the 
discrepancies  noted  in  the  verification 
rqiort  between  the  amount  of  selling 
expenses  reputed  in  die  Apnil  21, 1968. 
submisdon  and  that  reported  fai  the 
196647  ftiandal  statementa  bring  die 
credibility  of  die  financial  statement 
into  question. 

Respondent  states  diat  in  preparing 
an  aiglish  translation  of  SURAL's 
oCBdal  finandal  statement  a 
typographical  error  was  made.  Due  to  an 
oversight  diis  error  was  not  immediatdy 
brought  to  dw  Department's  attention. 
Respondent  argues  that  die  minor 
typographical  eirtH'  does  not  impugn  the 
accuracy  of  the  finandal  statements. 

DOCPomtitm:  We  examined  die 
original  Spanish  finandal  statement  and 
die  English  translation  and  determined 
that  a  typograjdiical  error  had  been  in 
translation.  One  typographical  error 
made  in  translation  is  not  adequate  to 


chaDenge  die  validity  bf  the  financial 


Ckjoanaa  7i  l^irttio—  contends  diat 
the  general  and  adminstrative  expense 
in  die  finandal  statements  of  SURAL 
should  not  be  reduced  by  the  amount  of 
raimbotsanMaA  paid  by  SURAL  to 
ALNOR  (SURAL's  UB.  sabsidary) 
becaaae  tte  records  of  ALNOR  were  not 
verified. 

ZXXTibaa&w;  AIdiei«h  we  are  usii« 
best  inftnMttan  aivnilahia  for  d»  ESP 
sales  becauee  we  wen  not  able  to  voify 
completely  dwentira  ESP  data  base,  we 
did  verify  daring  the  cost  of  production 
verification  diat  SURAL  did  reimbttrse 
AmOR  ftir  certain  axpaneee  incurred 
by  ALNOR.  TiMrefbre.  diis  amount  is 
appropriately  deducted  from  die  general 
and  administrative  expenses  in  the  cost 
of  production. 

Coaunent  ft  Petitioner  amtends  that 
die  Department  should  not  reduce 
general  and  administrative  eiqwnses  by 
expenses  which  SURAL  allocated  to 
ei^t  odier  companies  which  it  dafaned 
were  sharing  Caracas  office  qmce 
because  all  expenses  were  reomled  in 
SURAL's  books  and  dw  number  of 
employees  at  odier  affiliates  were  not 
verifiable. 

Respondent  contends  diat  SURAL's 
allocation  of  the  Caracas  i^ce 
expenses  to  odier  affiliated  companies 
v^ich  share  office  space  should  be 
accepted  because  the  administrative 
persomd  spend  most  of  their  time  on 
edministriative  matters  for  the  odier 
companies  or  on  start-up  projects 
involving  the  odier  oompenies. 

DOC  Potitiow  Since  Caracas  office 
expenses  were  recorded  fai  SURAL's 
books  and  SURAL  bora  all  expenses 
incurred  at  die  office,  these  expenses 
cannot  be  allocated  to  ether  affiliated 
companies.  General  and  administrative 
expenses  were  faicurred  for  the  overall 
operations  of  SURAL  and  were  not 
attributable  to  any  affiliated  company. 
Moreover,  the  independent  auditors  also 
considered  them  to  be  SURAL's 
expenses. 

Comment  fk  Respondent  contends  that 
the  dqnedation  for  die  Puerto  Ordaz 
office  should  be  used  instead  of  the 
nominal  rent  because  the  rent  was  an 
intra-company  transfer  and  did  not 
represent  the  fair  maricet  rental  value. 

DOC  Position:  The  Department 
viewed  the  rent  payment  in  comparison 
with  the  purchase  price  for  the  property 
wiiich  SURAL  was  renting  from  its 
parent  to  determine  whether  die  rent 
payment  reflected  a  "fair  market  value". 
One  year's  rent  exceeded  the  purchase 
price  of  the  property.  Therefore,  the 
Department  concluded  that  the  rent  did 
not  represent  the  "fair  market  value". 
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The  Department  used  the  depreciation 
expense  based  on  the  purchase  price  for 
the  seven  months  that  SURAL  actually 
occupied  the  building  in  fiscal  year  1967, 
instead  of  the  Ave  months  depreciation 
expense  as  reported  by  the  company. 

Comment  10:  Petitioner  contends^ that 
the  Department  should  not  use  the  total 
accounts  receivable  to  offset  the  interest 
expenses.  Only  accounts  receivable  for 
trade  should  be  considered  for  this 
offset,  since  only  an  imputed  credit 
expense  related  to  this  one  type  of 
receivable  would  be  included  in  the  cost 
of  production. 

Z)OC/\»/Yio/}:  The  Department  did 
not  inalce  any  offset  for  interest  expenae 
because  there  was  no  imputed  cr^it 
expense  for  thie  third  country  sale 
included  in  the  cost  of  production. 

Comment  11:  Petitioner  contends  that 
the  Department  should  not  deduct  the 
amount  of  interest  expense  which  the 
respondent  claims  as  an  accounting 
"error"  on  its  financial  statements 
because  the  "error"  was  unsupported 
and  its  validity  was  not  confirmed. 

DOC  Position:  The  Department 
verified  the  amount  of  tlUs  "error"  and 
we  a^ee  that  it  is  an  error.  Accordingly, 
we  deducted  it  from  the  amount  of 
interest  expense  reported  by  respondent 
in  its  submission. 

Comment  12:  Respondent  contends 
that  expert  bonds  received  by 
respondent  must  be  deducted  from  cost 
of  production  or  added  to  price  because 
revenues  from  the  government  are 
deducted  from  cost  of  production  if  they 
are  directly  related  to  either  sales  or 
production  of  the  m«t:haBdise. 

Petitioner  contends  diat  SURAL's 
argument  that  the  Department  should 
reduce  the  cost  of  production  by 
deducting  the  value  of  the  export  bond 
or  adding  the  value  to  revenue  is 
without  merit  because  the  export  bond 
is  based  on  the  value  of  the  export  sales 
rather  than  production.  Petitioner  also 
argues  that  the  Department  should  not 
increase  the  price  of  the  third  country 
sale  by  the  amount  of  the  export  bond 
proceeds  because  the  respondent  is 
unable  to  take  the  bond  into  account 
when  setting  a  third  country  selling 
price. 

DOC  Position:  We  agree,  in  part,  with 
respondent.  Section  773(b)  oi  the  Act 
provides  that  the  Department  must 
disregard  sales  to  a  Uiird  country  as  the 
basis  for  foreign  market  value  when 
substantial  quantities  of  sudi  sales    ■ 
occur  at  prices  which  do  not  permit  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade.  If  the  seller's  total  return  on  its 
sales  is  greater  than  its  cost,  the  prices 
cleariy  do  permit  the  recovery  of  all 
costs. 


In  the  present  case,  the  Government 
of  Venexuela  provides  "axport-bond" 
payraeotcon  the  basis  of  a  company's 
export  sales  rather  than  on  any 
particular  input  or  other  component  of 
production.  lia  other  words,  we  vajrified 
that  the  receipt  of  the«e  payoients  is  in 
no  way  dcgpendent  upon  the  use  of  any 
particular  input  or  other  compooent  oi 
productioB.lb'be  isntftied  to  paymentSt 
a  producer  need  only  estabUdi  th«Mt  , 
has. -in  feat,  exported  redraw  rod. 
Furth«!,SinAi<i8c«iv8d  export 
payments  on  «11  «l  its  sales  to  the 
United  Statef  and  the  United  Kingdom, 
and  it  recorded  th^se  payments  as 
,  "sales  levemie"  in  ity  fij^dal  records. 

Insofar  as  the  ejqmrt  bond  proceeds 
were  essentially  part  of  SiniAL's  net 
return  on  its  sale  to  the  United  Kingdom, 
the  Department  concluded  that  sudh 
proceeds  must  be  taken  into  account  in 
determining  whether  SURAL's  sale 
prices  to  the  United  Kingdom  was  below 
its  cost  of  production  >dthin  the 
meaning  of  section  733(b).  While  the 
export  bond  proceeds  might  also  have 
been  treated  as  a  reduction  in  the  cost  of 
production,  it  was  more  appropriate  to 
consider  them  in  the  context  of  the 
third-country  sales  price.  See  e.g.. 
Certain  FuelEthanol  From  Brazil:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value.  (51  FR  5572,  Feb.  14. 1986) 
(addition  to  selling  price  for  export 
payments  "because  these  payments 
were  directiy  related  to  the  exportation 
of  the  ethanol  and  because  tii^ 
effectively  enhanced  the  net  return 
.  .  .").  Despite  the  fact  that  the 
ostensible  use  of  the  export  bond  is  to 
reduce  the  receipient's  tax  liability, 
which  would  seem  to  suggest  that  it  has 
the  effect  of  lowering  costs,  the  bond  is 
normally  redeemed  for  cash  to  other 
firms  or  to  banks  at  a  slight  discount 
from  its  face  value.  Thus,  its  de  facto 
purpose  is  to  enhance  the  revenue  which 
a  firm  rec^ves  on  each  export  sale,  the 
effect  of  which  is  no  different  than  if 
SURAL  had  charged  a  higher  price. 
Consequently,  the  Department  decided 
to  treat  the  export  Umd  imiceeds  as 
sales  reveUue  aiid  adjust  the  sftles  price 
upward  rather  tiiaa  adjust  the  cost  of 
{wodttcttoB  downward.  A  comparison  Of 
SURAL's  thirdHMnnlry  price,  as    .    .    r 
"adiKsted."*  revealed  that  this  diifd        ' 
countiy  sale  was  above  cost  Therefore, 
we  are  using  SURAL's  side  to  the  United 
Kingdom  as  the  basis  for  foreign  maricst 
value. 

In  coninectien  with  the  Departmmt's 
less  than  fiair  value  comparison  between 
foreign  market  value  and  United  States 
price,  it  is  our  consistent  practice  to 
adjust  foreign  market  value  for  export 
pasrments  that  are  directly  related  to  the 
production  and/or  sake  of  tite  {>roducts . 


under  investigation,  and  which  are 
recorded  in  the  financial  records  of  the 
eiqwrter.  See  e.g..  Certain  Welded 
Carbon  Steel  Standard  Pipe  and  Tube 
from  India;  Final  Determination  (51  FR 
9088,  Mardt  17, 1886)  (drcumstances  of 
sales  adjustment  to  foreign  maricet  value 
for  export,  payment):  Certain  Iron 
Construction  Castings  From  India:  Final 
Determination  of  Sales  of  Less  Than 
fo/r  Va/tJ9  (51  FR  9486.  March  19. 1966) 
(export  payment  treated  as  direct  offset 
to  material  costs);  Red  Raspberries 
Firom  Canada;  Final  Determination  of 
Sales  of  Less  Then  Fair  Value,  (SO  FR 
1976,  May  16. 1965)  (export  payment 
unconnected  with  cost  of  iitputs^ated 
as  general  revenue  and  offset  to  general 
expenses).  Since  the  proceeds  from  the 
export  payment  were  added  to  third- 
country  price  for  purposes  of  our 
analysis  under  section  773(b)  of  the  Act 
it  was  appropriate,  and  consistent  with 
B  reasonablie  interpretation  of  the 
statute,  to  also  commence  our  less  tiian 
fair  value  analysis  under  section  731  of 
the  Act  with  a  foreign  market  value 
based  upon  upwardly  adjusted  third- 
country  prices.  As  a  result  we  achieved 
a  fair  comparison  of  foreign  market 
value  with  United  States  price  by 
making  a.  circumstances  of  sale 
adjustment  to  SURAL's  lioreiffn  market 
value  pursuant  to  section  353.15  of  our 
regulations  In  the  amount  of  the 
difference  between  the  value  of  die 
export  bonds  received  on  U.S.  sales  and 
the  value  of  the  export  bond  received  on 
the  third-country  sale,  as  adjusted.  We. 
believe  a  circumstances  of  sale 
adjustment  is  more  appropriate  than  a 
direct  offset  to  production  costs 
(including^ general  expenses)  because,  as 
we  explained  above,  receipt  of  the 
payments  is  not  tied  to  the  use  of  any 
particular  input  or  jother  component  of  - 
production,  and  SURAL  recorded  the 
payments  in  its  financial  records  as  • 
"sales  revenues." 

Comment  13:  Respondent  aigues  that 
the  level  of  export  subsidies  as 
determined  in  the  concurrent  final 
countervailing  duty  determination  must 
be  subtracted  from  the  dumping  maigins 
for  duty  deposit  purposes. 

^XTC/'os/^/on;  We  disagree.  Article 
VI(6)-of  the  General  Agre«nent  on 
Tariffs  and  Tk«de  provides  that  "fn)o 
product*  *  *shall  be  subject  to  both    - 
anti-damping  end  countervailing  duties  - 
to  compensate  for  the  same  situation  aH  ■ 
damping  or  export  subsidisation:" 
Consequently,  it  is  our  practice  to  adjust 
antidumping  dtity  deposit  requirements  > 
in  the  amount  of  any  estimated 
countervailing  duties  that  have  been 
imposed  to  offset  unfair  export 
subsiities,  but  only  to  the  extent  the  final 
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price  discriminatioD  is  due  to 
ibaides.  In  this  caee.  the  foreign 
lue  is  based  on  a  sale  to  a 
try.  which  as  an  e^qiort  aale 
un  t|ie  same  eiqiort  subsidies 
sales.  Since  both  the  fordai 
Ine  and  the  VS.  sales  ben^ 
export  subsi<fy  progranis. 
that  the  dunqiing  mari^ 
jutable  to  the  export 
Therefore,  we  «iml  not 
.  le  level  of  export  subsidies 
found  in  ^  corresponding  final 
countervailing  duty  determination  from 
the  final  0un4>ing  margin. 

Commint  14:  Reqxmdent  contends 
that  the  jipme  exchange  rate  must  be 
used  to  convert  the  London  Metals 
Bxchan^(LME)  price  to  calculate  the 
cost  of  ptpdoction  and  to  convert  die 
sales  prilcie.  because  the  average  LME 
price  in  ^  loh  month  wes  converted  into 
bolivares  using  tfie  exi^aitte  rate  in 
effect  in  niat  month.  Therefore,  the 
effect  of  lexchange  rate  fluctuations  on 
bf  aluminum  can  be  eliminated 
latlng  the  LME  price  in 
ising  a  single  exdiange  rate. 
Yron;  llw  Department  used 
d-average  price  paid  by 
its  ahnnfoum  purdiases  for 
,  nths  preceding  its  diipment 
i|mi  redraw  rod  to  die  United 
Kingdooiilt  is  die  Department's  practice 
to  use  th^l  actual  costs  incnned  by  the 
conqMnjf  io  manufacture  the  product 
under  faitMigadon.  Aldio^gh  die 
al«minui|ij  price  may  iMve  been  linked  to 
*^- '"" —ice,  die  price  paid  by  SURAL 
sted  sufqriier  was  charg^ 
1  bolivares.  There  is  no  basis 
j  the  Actual  costs  incarred  by 
ny  for  Ha  ahnninmn.  (See,  also 
Von  to  Comment  20.) 
jit  15:  Petitioner  contends  that 
I  exdiange  gafais  claimed  by 
dent  should  not  be  used  to 
.  I  interest  expenses  because 
these  gainli  were  not  incuned  on  funds 
held  for  dberations. 

Respoi^dent  contends  that  the 
Department  should  offset  foreign 
exchange  gains  against  financial 
expensesi  because  SURAL  inconed  net 
foreign  exchange  gains  on  funds  held  for 
general  busfaiess  purposes  in  acooonts 
denomineied  in  fore^  aorencies. 

DOC  FUitioiu  Net  foreign  exchange 
gains  were  not  considered  as  an  oAet 
against  fifiandal  expenses  because  the 
gains  we^  not  identified  widi  die 
prodnctic^  of  aluminum  redraw  rod.  For 
example.  {t)ie  ahaninnm,  which 
constitute  a  major  pottiaa  of  die  cost  of 
productioiL  is  purchased  in  Venexoela 
and  all  falcUitiee  used  for  die  production 
of  redraw  \oA  are  located  in  Venexoela. 

CommdM  16:  Reqiondent  contends 
that  die  q^partment  shouM  include 


tcomc 


certain  'tMier  income"  items  fai 
cahnilating  "ooets  of  manafacture" 
because  omJi  (rf  dieee  Items  is  direcdy 
releted  to  die  Goet  of  prodaction. 

DOCPoeition:  Hie  Department 
inchided  certain  tMMr  Income"  items 
in  calculating  "cost  of  manufacture" 
when  dieee  items  (scrap  revenue, 
prompt  payment  disooont,  any 
incidental  incoBM  earnings,  etc.)  were 
direcdy  related  to  die  normal  buriness 
operations. 

Comment  17:  Petitioner  argues  diet 
the  Department  dioald  continue  to  use 
die  mediod  it  empkiyed  in  die 
prriiminaiy  detendnation  for  allocating 
selling  expenses  in  r»lniinHt,g  ood  of 
production  and  constructed  vahie,  /.e.. 
on  the  basis  of  cost  of  goods  sokL 

i)CX7/\Mt(Kni:  bi  our  prelialnary 
determinatkm.  we  allotted  general, 
selling  and  administrative  expanses 
from  SURAL'!  ues-lSM  andited 
financial  statement  over  the  cost  of 
goods  sold  from  SURAL's  ig8»-ig86 
financial  statement  In  die  original 
questionnaire  raqionse.  re^ondent 
adocated  selliag  expenses  were  over 
orden  praceseed.  bat  later  adi^iled  die 
Depertment's  alkicatkm  mediod  bodi  et 
verification  and  in  its  Aptfl  25, 1888 
submisaiao.  For  die  fine!  detennination, 
die  Departmant  aUocated  sellfog 
expenses  over  cost  of  goods  s<dd  from 
SURAL's  1886-87  aodited  financial 
statement  wiiich  was  received  March  9, 
19e& 

Gommenf  i&  Petitioner  aigoes  diet 
credit  costs  on  pucfaase  priM 
transactions  slKwld  be  caJailated  on  the 
basis  of  best  infonnation  available 
because  SURAL  mkidentified  the 
payment  date  on  five  of  six  transactions. 

Re^KiBdent  contends  diet  die  terms  of 
payment  for  all  die  sales  were  by  letter 
of  credit  payable  at  sight  Because 
SIAAL  waa  entitled  to  payment  at  sight 
no  credit  expenses  were  daimed  for 
diese  sales.  Respondent  argues  diet  this 
is  amsistnit  with  the  Depvtment's 
practice  in  Certam  Into  Con$truction 
Castings  from  Brazik  Final 
Detennination  ofSalee  at  Lett  than  Fair 
VaJue;  (51 FR  M77.  March  18, 1888)  and 
Final  Detenninatitm  of  Soke  at  Less 
Than  Fair  Vahte:  Certain  Carbm  Steel 
Products  from  Brazil,  (48  FR  2829a  July 
11. 1984). 

DOCPoeitioK  We  could  not  verify  die 
short-tenn  interest  rate  incurred  by 
SURAL  during  die  period  of 
investigation  in  either  Venezuela  or  the 
United  States.  In  addition,  we  observed 
at  verification  that  SURAL  was  not 
actuaUy  credited  by  die  baidc  fat 
substantial  periods  on  a  mm^  of 
letten  of  credit  wdiich  were  termed  es 
requiring  payment  et  sight  As  a  result 
we  have  determined  that  it  is 


appropriate  to  make  no  adjustment  for 
credit  in  either  market  on  the  basis  of 
best  infiDnnation  available  under  section 
77a(b)ofdieAct. 

Comment  19:  Petitioner  argues  that 
die  Department  should  base  its  final 
deteradnation  on  the  best  information 
avirilable,  wfaidi  Is  die  simple  average  of 
the  dumping  maighis  allied  in  the 
petition  (/.e..  24.26  percent)^  ITA  has 
issued  numerous  defidency  letters,  and 
SURAL  has  submitted  13  supplemental 
responses.  New  data  were  sufaoiitted 
immediately  before,  during  and  after 
verification.  At  the  very  least  petitioner 
asserts  diet  dumping  maigins  for 
SURAL's  ESP  tawisactions  should  be 
based  on  best  faiformation  available  in 
light  of  die  substantial  revisions  and 
additions  submitted  )ust  prior  to  and 
after  verification  in  Venezuela. 

Respondent  contends  that  the  <fe 
minimis  nature  of  fte  revisions  does  not 
wsrrant  use  of  best  information 
available.  Reqiondent  aigues  tbst  its 
changes  were  limited  to  ESP  sales  diat 
represented  less  than  13  percent  of 
SURAL's  total  U.S.  sales.  Respondent 
datos  diet  ESP  sales  were  suffidendy 
verified  in  Venezuela  and  tied  to 
SURAL's  audited  financial  statements. 
With  reaped  to  individual  variables  in 
die  ESP  data  base,  respondent  argues 
die  following:  ALNOR's  interest  on  its 
overdrafts  represents  a  penalty  and 
shouki  not  be  used  to  calcdate  the 
credit  expense  on  E^  sales;  if  the 
overdraft  rate  is  used  it  should  be 
induded  as  part  of  a  weighted^verage 
faiterest  rate  for  SURAL  since  the 
account  in  question  was  under  the 
control  of  SURAL;  ALNOR's  indirect 
selling  expenses  shmild  be  used  because 
they  were  traced  both  to  indii^ual 
checks  and  to  SURAL's  audited 
financial  statements,  and  should  be 
allocated  between  purchasing  and 
selling  activities  according  to  the  ratio  of 
ALNOR's  total  sales  to  its  total 
purchases  during  the  period  of 
investigation.  PinaDy,  respondent 
submitted  comments  concerning  the 
verification  procedures  followed  by  the 
Department's  verification  team, 
induding  the  length  of  time  spent  on 
verification,  and  questioned  the 
experience  and  abilities  of  die  analysts 
conducting  the  verification. 

DOC  Poeition:  The  Department  made 
every  attempt  to  verify  the  biformation 
supplied.  Standard  verification 
procedures  were  followed.  The 
Department  extended  eveiy  reasonable 
opportunity  to  respondent  to  ensiue  the 
filhig  of  complete  and  accurate 
responses  prior  to  both  verifications. 
Where  the  information  or 
documentation  supplied  was  undear. 
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we  requested  clariiication.  When 
completely  new  data  were  submitted 
during  the  course  of  the  verification. 
[e.g.,  U.S.  warehousing  and  handling 
charges),  we  made  every  effort  to  verify 
those  data.  The  verification  reports 
reflect  the  results  of  that  process.  New 
data  were  submitted  on  the  eve  of 
verification,  during  verification,  and 
after  verification  in  the  United  States. 
This  proceeding  has  been  extended  at 
the  request  of  both  parties  by  a  total  of 
over  100  days.  Yet  even  after  the 
examination  of  the  ESP  data  submitted 
during  verification  in  Venezuela,  there 
were  still  major  variables  in  the  ESP 
data  base  that  could  not  be  verified. 

During  the  public  hearing,  respondent 
conceded  that  there  were  "problems 
obtaining  information  from  ALNOR's 
offices  regarding  ESP  transactions"  and 
that  "in  the  initial  verification  at 
ALMOR  certain  facts  could  not  be 
verified."  (Transcript  of  public  hearing 
at  pages  53  and  54.)  In  addition, 
respondent's  efforts  to  support  the  ESP 
data  during  the  verification  in 
Venezuela  failed.  Under  these 
circumstances,  where  the  deficiencies  in 
the  verification  of  the  ESP  sales  are  too 
numerous  and  too  grave  to  remedy,  the 
Department  is  required  to  use  best 
information  available.  [See  also  the 
discussion  of  use  of  best  information 
available  in  the  "Fair  Value 
Comparisons"  section  of  this  notice.) 
Given  the  number  of  revisions  to  the 
ESP  data  that  were  submitted  by 
SURAL,  there  is  a  serious  question  of 
whether  SURAL's  information  should  be 
rejected  under  the  Department's 
procedures  as  substantially  a  "new" 
response  submitted  after  the  preliminary 
determination.  Since  the  new  data  was 
not  ultimately  usable  as  verified,  we  do 
not  need  to  reach  this  question  [See 
Final  Detennination  of  Sales,  at  Less 
Than  Fair  Value:  Certain  Internal- 
Combustion.  Industrial  Forklift  Trucks 
from  Japan  (53  FR  12552,  April  15, 1988)). 

In  contrast,  for  purchase  price  sales 
and  the  third  country  sale,  we  were  able 
to  verify  all  the  data  reported  with  the 
exception  of  SURAL's  short-term  credit 
expenses  (for  which  the  Department  is 
using  the  best  information  available). 
Thereforev  these  sales  are  being  used  for 
the  priCe-to-price  comparisons.  '' 

Comment  20:  Respondent  argues^ait 
if  the  exchange  rate  and  the  cost  of 
production  «re  determined  on  a 
consistent  basis,  the  sale  to  the  United 
Kingdont  is  not  below  the  cost  of 
pri>duction.  Respondent  contends  that, 
in  the  period  between  the  contract  date 
and  the  actual  shipment  date,  both  the 
value  of  the  ftitish  pound  vis-a-vis  the 
:boUvar  and  the  cost  or  primary 


aluminum  in  bolivars  increased.  In  the 
preliminaiy  determination,  the 
Department  used  the  weighted  average 
cost  of  production  for  the  February  to 
June  period  but  exchanged  the  sale  to 
the  United  Kindgom  on.  the  date  of  sale. 
Respondefit  argues  diat  this 
methodology  seriously  distorted  the 
price-to-cost  comparison  insofar  as  the 
sole  sale  to  the  United  Kingdom 
occurred  at  the  beginning  of  a  period  in 
which  production  costs  increased 
significantly  because  the  cost  of  the 
primary  material  input,  aluminiun.  rose 
in  taiidera  with  die  appreciating  Briixtih 
pound.  Respondent  concludes  that  it  is 
unreasonable  and  unfair  to  take  the 
appreciation  of  the  pound  into  account 
in  measuring  the  cost  of  aluminum, 
while  at  the  same  time  ignming  it  in 
measuring  the  price  that  SURAL 
received. 

Petitioner  asserts  that  the  Department 
followed  the  proper  cost  and  currency 
conversion  methodologies  in  the 
preliminary  detennination.  Petitioner 
rebuts  respondent's  argiunent  on  the 
grounds  that  the  methods  proposed  by 
respondent  either  artificially  reduce 
SURAL's  production  costs  or  take  into 
account  exchange  rate  gains  realized 
after  the  date  of  sale.  Petitioner  claims 
that  respondent's- reliance  on  Melamine 
Chemicals.  Ina  v.  United  States,  732  F. 
2d  924  (Fed.  Cir.  1984),  as  authority  to 
abandon  the  Department's  usual 
practice  is  erroneous.  Petitioner  argues 
that  Melamine  in  fact  validates  section 
35S.56(b)  of  Cominerce's  regulations  (19 
CFR  353.56(b)).  which  sets  forth  the 
Departnwnt's  rule  for  exchange  rate 
conversions  in  the  presence  of 
"temporary  exchange  rate  fluctuations." 
According  to  petitioner,  two  conditions 
must  be  present  before  the  section 
applies:  (1)  The  exchange  rate  must 
fluctuate  rather  than  merely  undergo  a 
sustained  change,  and  (2)  the  dumping 
margin  must  be  solely  Uie  result  of  the 
exchange  rate  fluctuation.  Petitoner 
contends  that  in  this  care,  neither 
criterion  has  been  met 

DOC  Position:  We  determined  that  the 
third  country  price  was  above  the  cost 
of  prodocticni  using  the  exdiange  rate  oh 
the  date  «Kf  s«le-  Since  the  price  was 
found  to  be.above  cost  using  our 
standard  procedure  for  exdianging  this 
price  to  an  average  cost  of  production, 
there  is  do  need  te  reach  this  issue  in 
this  case. 

Verification 

^oept  where  noted,  we  verified  the 
information  used  in  making  our  final  • 
detetminationi|i  accordance  with 
section  77e(a)  of  the  Act  Department 
officials  spent  approximate^  three 
weeks  both  in  Venezuela  and  in  the 


United  Statee-verifjytng  the  responses 
submitted  We  used  standard 
verification  procedures  including 
examination  of  relevant  accounting 
records  and  original  source  documents 
of  the  respondent.  Our  verification 
results  are  outlined  in  detail  in  the 
public  versions  of  the  verification 
reports  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099)  of  the  Main 
Commerce  Building. 

Coptinuatiop  ol  Suspension  of 
Uqiddatioa     ,^  „ 

We  are  directbig  ^  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  redraw  rod 
&t>m  Venezuela  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The  U.S. 
Customs  Service  shall  continue  to 
require  on  all  entries  a  cash  deposit  or 
the  posting  of  a  bond  equal  to  the 
estimated  average  amounts  by  which 
the  foreign  market  value  of  reidraw  rod 
from  Venezuela  exceeds  the  United 
States  price  as  shown  below.  This 
suspension  ofliquidation  will  remain  in 
efiect  until  further  notice.  The  weighted- 
average  margins  are  as  follows: 


Manutactursr/producar/axpoflor 


SURAL 

AN  Other*.. 


mvpin 
(paroiHsge) 


s.ao 

SJO 


The  cash  dq>osit  or  bonding  rate 
established  in  the  preliminary 
antidumping  duty  determination  shall 
remain  in  effect  with  respect  to  entries 
or  withdrawals  from  warehouse  enade 
prior  to  the  date  of  pubUcation  of  this 
notice  in  the  Federal  Register.  This  . 
suspension  of  liquidation  will  remain  in 
effect  until  fiirdier  notice. 

TTC  Nedficatlon 

In  accordance  with  section  73S(d)  of  , 
the  Act  we  have  notified  the  ITC  of  our 
determinatioe.  In  addition,  we  are 
making  available  to  the  ITC  all 
noiqiriyileged  fnd  nonproprietary 
infociBation  reuiting  to  this   : 
investigation.  We.  %vill  allow  the  iro  - 
access  toell  privileged  and  bvstnesa  . 
proprietary  infonnation  in  oiv  files,  ^ 
provided  the  ITC  confims  thatlt  will 
not  disclose  suckinformation,  either 
publidy  or  under  administretive 
protective  osder.ifvlthout  the  ^tten 
coBSentof  the  Assistant  Secretary:  for 
Import  AdnUnistrat^w., 

If  the  rrC  determines  that  material 
injuiyvoitthnat  of  material  injury>  does 
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not  exist,  iSiis  proceeding  will  be 
tenninateq  and  all  securities  posted  as  a 
result  of  tn^  suspension  of  liquidation 
will  be  refunded  or  cancelled.  However, 
if  the  rrC  wt«™ines  that  such  injury 
does  exist]  ^  Department  will  issue  an 
antidumpiiitt  duty  order  directing 
Customs  omcers  to  assess  an 
antidunq>ira  duty  on  redraw  rod  bom 
Venezuelai  entered  or  withdrawn  from 
warehous^ j  for  consumption,  after  the 
effective  dl^te  of  the  suspension  of 
liquidatioitiequal  to  the  amount  by 
which  the  ^^reign  market  value  exceeds 
theU^S.  pif  ^. 

'  lation  is  published 


This  det 


pursuant  t » section  735(d)  of  the  Act  (19 


U.S.C  seel 
faaW 
Asaiatant 
Administm 
June  22. 196^ 
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CountervaHng  Duty 
Certain  Eleelrlcal 
Muminuni  Redraw  Rod 

:  Ii^port  Administration. 
International  Trade  Administration, 
Commercei  | 
action:  Ndiice. 


f.  We  determine  that  benefits 
which  constitute  subsidies  within  the 
meaning  o|  ^e  countervailing  duty  law 
are  being  pijovided  to  manufacturers, 
producers,  lor  exporters  in  Venezuela  of 
certain  electrical  conductor  aluminum 
redraw  rod  (redraw  rod).  The  estimated 
net  subsidy  is  64.82  percent  ad  valorem. 
However,  consistent  with  our  policy  of 
taking  into! Recount  verified  program- 
wide  changes  that  occur  before  our 
preliminary  determination,  we  are 
adjusting  tjtfc  duty  deposit  rate  to  reflect 
changes  in  [the  Exchange  of  Export 
Earnings  U^der  the  Multiple  Exchange 
Rate  Systek  and  the  Export  Bond 
Program.  Therefore,  the  rate  for  duty 
deposit  puBposes  is  38.40  percent  ad 
valorem. 

We  have!  notified  the  U.S. 
Intematioiisl  Trade  Commission  (ITC) 
of  our  detennination.  If  the  ITC 
determines!  that  imports  of  redraw  rod 
materially  ifjure.  or  threaten  material 
injury  to.  aJlJ.S.  industry,  we  will  direct 
the  U.S.  Cui^oms  Service  to  resume 
suspension  0f  liquidation  of  all  entries  of 
redraw  roq  from  Venezuela  that  are 
entered.  orjirithdra«vn.  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  bf  our  countervailing  duty 


order  and  to  require  a  cash  deposit  on 
entries  of  redraw  rod  in  an  amount 
equal  to  the  duty  deposit  rate. 
EmcnvE  OATe  June  30. 1988. 

KM  RJRTHm  WirOIWIATIOII  CONTACT: 

Roy  Mfdmrose  or  Barbara  Tillman. 
Office  of  Investigations,  Import 
Administration,  btemational  trade 
Administration,  U.S.  D^artment  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washii^on,  DC  20230; 
telephone:  202/377-2815  (Mahnrose)  or 
202/377-2438  (TiUman). 

tUfVLBMENTAIIV  aWORMATNM: 

Final  Detenninatioa 

Based  upon  our  investigation,  we 
determine  that  certain  bcmefits  which 
constitute  subsidies  within  tihe  meaning 
of  section  701  of  the  Tariff  Act  of  1830, 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  of  redraw  rod  in  Venezuela. 
For  purposes  of  this  investigation,  the 
following  programs  are  found  to  confer 
subsidies: 

•  Exchange  of  Export  Earnings  Under 
the  Multiple  Bxdiange  Rate  System 

•  ExpOTt  Bond  Pr^^ram 

•  Preferential  Iiqnit  Pricing 

•  Short-term  FINEXPO  Financing 

•  Interest-five  Loan  fix>m  a 
Government-owned  Aluminum  Supplier 

Case  History 

Since  the  last  Federal  Register 
publication  pertaining  to  this 
investigation  [Preliminary  Afprniative 
Countervailing  Duty  Determination: 
Certain  Electrical  Conductor  Aluminum 
Redraw  Rod  from  Venezuela  (52  FR 
38113.  October  14. 1987)].  the  following 
events  have  occurred.  Chi  October  2. 
1987,  we  presented  respondents  with  a 
supplemental  questionnaire  concerning 
petitioner's  allegations.  On  October  18, 

1987,  we  presented  respondents  with  a 
supplemental  questionnaire  concerning 
an  equity  investment  by  a  government- 
owned  duminum  supplier  in  one  of  the 
respondent  companies. 

On  November  2. 1987.  at  petitioner's 
request,  we  extended  the  final 
determination  date  in  this  investigation 
to  March  7. 1988,  to  coincide  with  the 
final  determination  date  in  the 
companion  antidumping  investigation 
(52  FR  42703.  November  0. 1987).  On 
December  1. 1987,  again  at  petitioner's 
request,  the  date  for  the  preliminary 
detennination  in  the  companion 
antidumping  investigation  was  extended 
until  February  1. 1988.  thereby  extending 
the  final  determination  in  bodi 
investigations  until  April  16, 1988  (52  FR 
46386,  December  7, 1987).  On  January  26. 

1988.  we  received  responses  from 
respondents  to  our  questionnaire 


concerning  the  equity  investment  On 
February  9, 1968.  we  notified  Customs  to 
terminate  die  suspension  of  liquidation 
in  this  investigation  as  of  February  12. 
1988.  On  February  23. 1988.  we 
presented  respcuidents  with  another 
supplemental  questionnaire  concerning 
aluminum  input  pricing.  FINEXPO 
financing,  anid  die  equity  investment  On 
Mardi  21, 1968,  at  respondents'  request 
we  extended  the  final  determination 
date  for  this  investigation  and  the 
antidumping  investigation  until  June  22, 
1988  (53  FR  9675,  March  24, 1988).  On 
March  25, 1988,  we  received  a  request 
fit>m  the  Government  of  Venezuela 
(GOV)  for  a  13-day  pos^nement  of  our 
verification  to  April  18. 1988. 

On  April  5.  and  April  11. 1988.  we 
received  partial  responses  from 
respondents  to  our  October  2. 1987.  and 
February  23, 1989,  supplemental 
questionnaires.  Between  April  18  and 
May  12, 1988.  we  conducted  verification 
in  Venezuela.  On  May  4. 1988.  we 
received  data  bom  respondents 
regarding  the  purchase  of  imports  by  the 
redraw  rod  producers  during  the  review 
period  On  May  9, 1988,  we  received 
revised  data  from  respondents  regarding 
CABBLUM's  and  ICONEL's  purchases  of 
primary  aluminum.  On  May  16, 1988,  we 
received  amended  responses  regarding 
the  levels  of  UNEXPO  financing 
received  by  SURAL  and  ICONEL  during 
the  review  period. 

In  response  to  requests  made  at 
verification.  On  May  27. 1988.  we 
received  aU  of  ALCASA's  price  lists  for 
primary  aluminum  and  an  amended 
response  concerning  SURAL's  purchases 
of  primary  aluminum.  On  June  2. 1988. 
we  received  further  information  bom 
respondents  with  respect  to  the 
determination  of  domestic  aluminum 
prices  in  Venezuela.  Although  no  public 
hearing  was  requested,  initial  briefs 
were  filed  on  June  8. 1988.  and  rebuttal 
briefs  on  June  10. 1988.  by  petitioner  and 
respondents. 

On  April  19. 1988,  we  received  a 
proposed  suspension  agreement  from 
respondents.  On  May  17, 1988,  we 
received  bom  respondents  a  public 
interest  argument  in  support  of  their 
proposed  suspension  agreement  On 
May  18. 1988.  we  received  a  letter  from 
Reynolds  Aliuninum  Corporation 
supporting  the  proposed  suspension 
agreement  We  reviewed  the 
respondents'  suspension  agreement  and 
its  public  interest  letter.  We  determined 
that  a  suspension  agreement  was  not 
appropriate  in  this  case  and  notified  the 
respondents  of  our  decision. 


BEST  COPY  AVAILABLE 
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Scope  of  lavosligatioa 

The  product  covered  by  this 
investigation  is  certain  electrical 
condactor  alumiiKun  redraw  rod,  which 
is  wrought  rod  of  aluminum,  electrically 
conductive  and  containing  not  less  than 
99  percent  of  aluminnm  by  weight 
Redraw  rod  is  currently- classified  under 
item  numbers  61&1520  and  eiaiS40  of 
the  Tariff  Schedules  «/  the  United 
States.  Annotated  and  under  item 
numbers  7804.1030  and  7604.29.30  of  the 
Harmonized  System. 

Standing 

An  August  31.1987.  the  Department 
received  a  letter  from  Reynolds 
Aluminum  stating  that  the  company 
takes  no  position  widi  respect  to  the 
petition  filed  by  Soutfawire.  On 
September  7, 1967,  we  received  a  letter 
fr(Mn  the  respondents  challenging 
Southwire's  standing  to  file  the  petition 
and  requesting  dismissal  of  the  petition 
on  die  grounds  that  the  petition  was  not 
filed  "on  behalf  oT'  the  United  States 
industry,  as  required  by  section  702(b)(1) 
of  the  Act 

On  September  24. 1967.  we  received  a 
letter  froD  Akoa  Conductor  Fhiducts 
Compaiv  (ACPC),  a  division  of  the 
AhiminiMB  Company  of  America 
(ALCOA).  sUtii«  that  ACPC  does  not 
suiqiort  the  position  taken  by  Southwire 
in  its  petition  and  that  the  petitioner  did 
not  speak  on  behalf  of  or  represent  that 
firm  in  the  proceeding.  On  October  8. 

1987,  we  sent  a  letter  and  a 
questionnaire  to  ALCOA  requesting 
information  as  to  the  nature  and  extent 
of  tfie  firm's  activities,  indoding  its 
production  of  redraw  rod  in  the  United 
States,  and  its  percentage  share  of  the 
United  States  market  In  an  October  22, 
1987  letter,  responded  to  the 
Department's  request  fbr  inibnnation.  In 
iU  ALCOA  lesponse  ALCOA  mcfaided 
an  estimate  of  its  share  of  the  U.S. 
redraw  rod  market  in  198B. 

In  a  November  2. 1987  letter, 
respondent  asserted  diat  on  die  basis  of 
the  ACPC  letter,  the  Department  was 
now  required  to  "canvass  die  vie%vs  of 
all  industry  members  to  detennine 
whether  they  in  fact  support  Southwire." 
On  November  12. 19S7,  ^  Department 
received  a  letter  from  the  AlumiiKun 
Trades  Council  opposing  Southwire's 
petition  because  jobs  may  be 
jeoparAzed  as  a  result  of  a  lack  of 
availability  of  alnnUnum  rod.  On  June  6, 

1988.  die  Department  received  a  letter 
from  the  Aluminum.  Brick  and  Glass 
Workers  international  Union  expressing 
its  (qiposition  to  the  petition. 

The  statutory  proidsion  diat  governs 
the  standing  of  parties  to  bring  petitions 
requires  the  commencement  of  an 


investigation  "whenever  an  interested 
party  .  .  .  files  a  petition  ...  on 
behalf  of  an  industxy"  (section  702  of  the 
Act).  As  we  have  stated  in  prior  cases 
[see  e^  Final  Affianative 
Countervailing  Iktty  Determination: 
Certain  Stainless  Steel  Hollow  Products 
from  Sweden  (S2  FR  5704,  February  26. 
1987);  Final  Negative  Countervailing 
Duty  Determinations:  Certain  Textile 
Mill  Products  and  Apparel  from 
Malaysis  (50  FR  985Z.  March  12. 1985)]. 
as  well  as  in  the  preliminary 
determination  in  dds  case,  die 
Department  relies  upon  the  petitioner's 
representation  that  it  has  filed  "on 
behalf  of  the  domestic  industry  until  it 
is  affirmatively  shown  that  a  majority  of 
the  domestic  industry  opposes  the 
petition.  The  Department  bases  this 
position  on  the  hct  Aat  neither  the  Act 
nor  its  legislative  history  restricts  access 
to  the  umair  trade  laws  by  requiring  that 
parties  petitioning  fbr  relief  under  these 
laws  establish  affirmatively  diat  a 
majority  of  die  members  of  die  relevant 
domestic  industry  support  the  petition. 
The  only  requirement  is  that  die  party 
filing  the  petition  act  as  die 
representative  of  the  domestic  industry. 

As  we  have  noted  in  other  cases,  to 
require  a  petitioner  to  establish 
affirmatively  that  it  has  the  support  of  a 
majority  of  die  industry  on  whose  behalf 
it  has  filed  the  petition  would,  in  many 
cases,  "be  so  onerous  as  to  preclude 
access  to  import  relief  imder  the 
antidumping  and  countervailing  duty 
laws."  nozen  Concentrated  Orange 
Juice  from  Brazil:  Pinal  Determination 
of  Sales  at  Less  than  Fair  Value  (52  FR 
8324, 832S.  Mardi  17, 1987). 

when  a  member  or  members  of  the 
domestic  indostry  challenge  die 
assertion  of  the  petitioner  that  it  has 
filed  "on  behalf  oT  the  domestic 
industry,  the  Department  will  examine 
die  chaiDenge.  Vhien  evaluating  the 
challenge,  tin  Department  does  not 
consider  the  foBowing  circumstances  as 
evidence  of  opposition  to  a  petition:  a 
statement  by  a  member  of  the  domestic 
industry  that  it  does  not  take  any 
position  with  respect  to  the  petition,  eg., 
the  Reynolds  letter  a  statement  by  an 
entity  that  is  not  a  member  of  the 
domestic  industry,  eg.,  die  letter  from 
the  Aluminum  Trades  Council; 
opposition  to  a  petition  expressed  by  the 
respondents  or  die  government  diat  is 
subject  to  the  investigation. 

Where  dooMstic  industry  members 
opposing*  petition  provide  a  dear 
indication  that  there  are  grounds  to 
doubt  a  petitionei's  standing,  the 
Department  will  evaluate  the  opposition 
to  detennine  whether  the  opposing 
parties  do,  in  fact,  represent  a  majority 
of  the  domestic  industry.  Commerce 


tailors  its  examination  of  opposition  tn 
the  particular  facts  of  the  case. 
Typically,  the  Department  does  not 
canvass  die  entire  domestic  industry. 
Instead,  it  genndly  requests  the 
opponent  to  supply  information  on  the 
nature  and  extent  of  its  involvement  in 
the  domestic  industry.  By  cumulating  die 
proportion  of  the  domestic  industry  that 
is  represented  by  eadi  of  the  parties  in 
opposition,  the  Department  is  able  to 
determine  the  degree  of  opposition 
overall  This  was  the  course  followed  by 
the  Department  in  this  case. 

After  ACPC  registered  its  opposition 
to  the  petition,  the  Department  sent  a 
questionnare  to  ACPC  to  determine  the 
nature  and  extent  of  its  involvement  in 
the  redraw  rod  industry.  From  die 
response.  Commerce  determined  that 
ALCOA  did  not  represent  a  majority  of 
the  domestic  industry.  After  the 
Department  received  the  letter  from  the 
Aluminum,  Brick  and  Glass  Workera 
International  Union,  it  sent  a 
questionnaire  on  June  15, 1988  to  the 
Union  to  determine  the  proportion  of  the 
domestic  industry  represented  by  the  . 
Union.  As  of  die  date  of  dM  final 
determination,  the  Union  had  not 
responded  to  the  questionnaire.  No 
other  industry  memben  have  expressed 
opposition  to  the  petition. 

Absent  evidence  of  opposition  to  the 
petition  by  other  memben  of  the 
domestic  industry,  the  Department  had 
no  basis  to  condude  that  a  majority  of 
the  industry  opposed  the  petition. 

Therefore,  the  Department  reaffirms 
its  preUminary  detenninalion  in  this 
case  diat  the  petition  was  filed  on  behalf 
of  the  domestic  industry,  and  that  the 
petitioner  has  standing  to  bring  this 
petition. 

Analysis  of  Programs 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  subddixation  (the  review 
peroid)  is  calendar  year  1988.  As  is 
common  under  our  method  of  analysis, 
if  the  companies  under  investigation 
have  different  fiscal  years,  whidi  was 
the  case  in  this  investigation,  our  review 
period  is  the  most  recently  completed 
calendar  year.  Based  upon  our  analysis 
of  the  petition,  die  responses  to  our 
questioimaires,  verificatioii,  and  wrritten 
comments  bom  respondents  and 
petitiimer,  we  determine  the  following: 

/.  Programs  Determined  To  Confer 
Subsidies 

We  determine  that  subsidies  are  being 
provided  to  manufiBcturen,  producen, 
or  exporten  of  redraw  rod  in  Venezuela 
under  the  fbUowfaig  programs: 
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A.  Exchange  of  Export  Earnings  Under 
the  MultipM  Exchange  Rate  System 

We  havijdivided  our  discussion  of  the 
multiple  ei^ange  rate  system  into  four 
parts.  In  tl^^  section,  we  will  provide  a 
brief  histonr  of  the  multiple  exchange 
rate  system  and  an  overview  of  how  the 
system  cu^ntly  operates.  We  will  also 
discuss  onfel  aspect  of  the  multiple 
exchange  rate  system:  the  exchange  of 
export  earnings.  The  two  other  aspects 
of  the  muln>le  exchange  rate  system, 
the  granting  of  for..  '^  currency  at 
preferential  rates  of  exchange  for  the 
purchase  qf  imports,  and  the  registration 
of  foreign  rairrency  debt,  are  discussed 
in  the  "PnUrams  Determined  Not  to 
Confer  a  Subsidy"  section. 

1.  Histojjt  and  Overview  of  the 
Multiple  ^change  Rote  System.  After 
more  than  lis  years  under  a  fixed  rate 
system  of  4130  bolivares  (Bs.)  to  the 
dollar.  tbelGOV  authorized  the 
estabUshnf  ^nt  of  a  multiple  exchange 
rate  system  following  the  devaluation  of 
the  bolivaf  bn  February  22. 1963.  The 
multiple  ei^hange  rate  system  was 
intended  to  give  the  Venezuelan 
government  greater  control  over 
VenezuelaTi  foreign  exchange  reserves 
and  to  man^  the  inflationary  impact  of 
the  devaluation  of  the  bolivar. 

The  Centtkl  Bank  of  Venezuela  (CBV) 
and  the  MUistiy  of  Finance  (MOF) 
signed  an  &cchange  Agreement  on 
February  28, 1963,  instituting  the 
multiple  etthange  rate  system.  A  fixed 
rate  of  Bs.M.30  to  the  dollar  was 
establishepfor,  among  other  things,  the 
sale  of  foreign  exchange  by  the  CBV  for 
payments  on  foreign-sourced  private 
and  public  flebt  and  the  importation  of 
products  d^Bignated  as  "essential 
goods."  A  second  fixed  rate  of  Bs.  6.00 
to  the  do\\$t  was  applied  to,  among 
other  things,  the  importation  of  goods 
and  serviqas  not  declared  essential.  In 
addition  t(^  these  rates,  a  floating  free 
market  ralla  was  established  for  all 
exchange  operations  not  specifically 
provided  ttif  elsewhere. 

On  February  24, 1984  a  new  Exchange 
Agreement  ^between  the  MOF  and  the 
CBV  was  signed  altering  the  multiple 
exchange  f^te  system.  The  rate  of  Bs. 
6.00  to  the  doliar,  as  it  applied  to  the 
importation  of  goods  and  services  not 
declared  eiasential.  was  replaced  by  a 
new  rate  of  Bs.  7.50  to  the  dollar.  The 
new  Excha|ige  Agreement  also  initiated 
a  procedura  whereby  exporters  were 
required  t9  exchange  a  portion  of  their 
export  earnings,  depending  on  the  value 
of  the  imported  component  of  the 
exported  gdod,  at  the  Bs.  7.50  rate.  The 
remainder  of  their  export  earnings  could 
be  exchancged  at  the  free  rate. 

On  December  6, 1986,  another  new 
Exchange  Agreement  altered  the 


multiple  exchange  rate  system  to 
approximately  its  present  state.  A  new 
fixed  rate  of  Bs.  14.S0  to  the  dollar  was 
established  which  applied  to  the 
importation  of  goods  and  services  not 
declared  essential  and  to  the  conversion 
of  export  earnings.  As  of  the  date  of  this 
Agreement  exporters  were  required  to 
exchange  100  percent  of  their  foreign 
exchange  export  earnings  at  the  Bs. 
14.50  to  the  dollar  rate.  The  Be.  7.50  to 
the  dollar  rate  was  applied  to  imports 
deemed  "essentiar'  and  found  on  the 
"essential  goods"  list,  lliis  same  rate 
also  applied  to  the  payment  of  private 
debt  whidi-had  been  registered  with  the 
GOV.  (Access  to  other  rates  of  exchange 
are  also  available  for  payment  of 
shipping  costs.) 

2.  Exchange  of  Export  Earnings  Under 
the  Multiple  Exchange  Rate  System.  As 
noted  above,  beginning  in  1964. 
exporters  were  requirMi  to  exchange  a 
portion  of  their  export  earnings  at  the 
official  controlled  rate  of  Bs.  7.50  to  the 
dollar.  The  exact  percentage  of  export 
earnings  that  had  to  be  exchanced  at 
this  rate  was  determined  by  the 
imported  value  of  the  exported  product 
The  imported  content  of  a  company's 
exports  was  determined  by  deducting  a 
company's  national  value-added  (VAN) 
percentage  from  100  percent.  The  VAN 
percentage  is  calculated  for  every 
exporter  in  Venezuela  by  the  Institute  of 
Foreign  Trade.  A  company's  VAN 
percentage  is  based  on  the  difference 
between  the  FOB  value  of  a  company's 
exported  goods  and  the  cost  of  the 
goods'  imported  components. 

From  January  throu^  June  1986, 
exporters  wre  required  to  sell  SO  percent 
of  the  value  of  the  imported  component 
of  their  exported  goods  at  the  official 
controlled  rate  of  Bs.  7.50  per  dollar.  In 
July  1988,  the  percentage  was  increased 
to  80  percent.  Finally  in  December  1966, 
Decree  1379  obligated  exporters  to  sell 
100  percent  of  their  export  earnings  at 
the  o^icial  Bs.  14.50  per  doUar  rate  of 
exchange. 

Until  the  December  1986  change  in  the 
multiple  exchange  rate  system,  the 
redraw  rod  producers  were  able  to  buy 
imports  at  the  official  controlled  rate  of 
exchange  of  Bs.  7.50  per  dollar  but 
convert  a  portion  of  tiieir  export 
earnings  at  the  free  market  rate  of 
exchange,  which  was  substantially 
higher.  (The  imports  found  on  the 
essential  goods  list  applicable  for  the 
period,  which  could  be  purchased  at  the 
Bs.  4.30  per  dollar  rate,  consisted  of 
medicinal  and  agricultural  products; 
thus,  the  Bs.  4.30  rate  did  not  benefit  the 
redraw  rod  producers.)  The  difference 
between  the  official  controlled  exchange 
rate  of  Bs.  7.50  to  the  dollar,  available  to 
purchase  the  majority  of  Venezuelan 
imports,  and  the  higher  composite  rate — 


consisting  of  the  free  and  the  official 
controlled  rates — used  for  exchanging 
export  earnings,  provided  a  benefit  to 
exporters. 

We  determine  that,  under  the  multiple 
exchange  rate  system  as  it  existed 
bedfore  December  1966,  a  subsidy  was 
conferred  on  exports  because  one  dollar 
received  from  export  sales  yielded  more 
bolivares  than  the  amount  exporters  had 
to  pay  to  purchase  one  dollar  for 
imports.  Because  receipt  of  the  higher 
exchange  rate  is  contingent  upon  selling 
dollars  earned  from  export  sales,  we 
determine  that  the  exchange  of  export 
earnings  under  the  multiple  exchange 
rate  system  conferred  an  export  subsidy. 

To  calculate  the  benefit  from  this 
program  during  the  review  period,  we 
first  converted  the  total  FOB  dollar 
value  of  redraw  rod  sales  to  the  United 
States  to  bolivares  at  the  official 
controlled  rate  of  exdiange  (i.e.,  Bs  7.50 
to  the  dollar).  We  then  subtracted  this 
amount  from  the  total  bolivar  amount, 
as  recorded  in  the  accounting  records  of 
the  redraw  rod  producers,  actually 
received  from  sales  of  redraw  rod  to  the 
United  States.  (The  bolivar  amount 
recorded  in  the  accounting  records  of 
the  redraw  rod  producers  is  reflective  of 
a  composite  exchange  rate,  consisting  of 
the  free  and  official  controlled  rate).  The 
difference  is  the  benefit.  We  then 
divided  the  beneift  by  the  total  bolivar 
value  of  sales  of  redraw  rod  to  the 
United  States.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  of 
53.06  percent  ad  valorem. 

We  verified  that  the  December  6, 1986 
change  in  the  multiple  exchange  rate 
system  unified  the  rate  at  which 
exporters  must  convert  their  export 
earnings  and  the  rate  available  to  buy 
the  vast  majority  of  Venezuelan  imports, 
i.e.,  Bs.  14.50  per  dollar.  We  also  verified 
that  the  number  of  essential  goods 
eligible  to  be  imported  at  the  Bs.  7.50 
rate  is  very  limited,  has  been  decreasing 
over  time,  and  consists  of  medicinal  and 
agricultural  products.  This  rate  for 
essential  goods  is  not  used  by  the 
redraw  rod  producers  to  purchase 
imports;  the  imports  of  the  redraw  rod 
producers  can  only  be  obtained  at  the 
Bs.  14.50  rate. 

Because  the  GOV  eliminated  the 
differential  between  the  rate  for 
purchasing  imports  and  the  rate  at 
which  export  proceeds  are  converted, 
we  determine  the  benefit  to  exporters  of 
redraw  rod  under  the  multiple  exchange 
rate  system  to  be  eliminated.  Therefore, 
consistent  with  our  policy  of  taking  into 
account  verified  and  measurable 
program-wide  changes  that  occur  before 
our  preliminary  determination,  we 
determine  that  the  multiple  exchange 
rate  system  no  longer  confers  an  export 
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subsidy  on  exports  of  redraw  rod. 
Therefore,  the  duty  deposit  rate  for  this 
program  is  aero. 

B.  Export  Bond  Program 

The  export  bond  program  was 
estabbsfaed  in  1973  by  the  Law  on 
Export  looentives.  It  is  administered  by 
the  Pvad  let  Financing  Exports 
(F1NEXPO).  Under  the  pra^am. 
Venezuelan  redraw  rod  eiqiorters  are 
remunerated  for  their  exports  by  the 
GOV  in  die  form  of  export  bcmds  which 
may  be  used  to  pay  taxes  or  sold  for 
cash. 

The  value  of  the  export  bond  is  based 
on  a  percentage,  known  as  the  export 
bond  percentage,  of  the  FOB  value  of 
the  pradnct  exported.  The  applicable 
expwt  bond  percentage  for  a  company 
corre^Mnds  to  that  company's  VAN 
percentage.  For  example,  during  part  of 
the  review  period,  a  compaiqr  with  a 
VAN  of  70  percent  was  eligible  k»m2S 
percent  export  bond  percentage. 

The  face  value  of  me  export  bond  is 
calculated  by  multiplying  the  export 
bond  percentage  by  ^e  FOB  value  of 
the  exported  goods  expnssed  in 
bolivares  (converted  at  the  oEBcial  rate 
of  exchange:  Bs.  7.50  to  the  dollar  prior 
to  December  1986  and  Bs.  14.50  to  the 
dollar  after  December  1988).  The 
resulting  figue  is  the  face  value  of  the 
export  bond.  We  verified  that  the 
redraw  rod  producers  enter  the  value  of 
the  export  bonds  into  their  accounting 
records  on  die  date  of  the  invoice. 

To  receive  an  export  bond,  a  firm 
submits  to  its  commercial  bank  the 
invoice  and  shipping  documents  for  the 
exported  merchandise.  Hie  bank 
reviews  the  documents  and  remits  them 
to  the  CBV  which  issues  the  export 
bond. 

We  verified  dut  all  three  redraw  rod 
producers  took  advantage  of  the  export 
bond  program  duriqg  the  review  period. 
We  also  verified  diat  dnring  the  review 
period,  die  export  bond  percentage  for 
the  redraw  rod  producers  varied  from  20 
to  25  percent.  Because  diis  program  is 
limited  to  exporters  and  does  not 
operate  to  rebate  any  indirect  taxes,  we 
determine  diat  this  program  confers  an 
export  subsidy  on  redraw  rod. 

To  calculate  the  benefit  for  the  review 
period,  we  <fivided  the  bolivar  amount  of 
bonds  earned  on  export  sales  of  redraw 
rod  to  die  United  States  by  die  export 
sales  of  redraw  rod  to  the  United  States. 
On  this  basis,  we  calculated  a  net 
subsidy  of  11.08  percent  ad  valorem. 

The  various  export  bond  percentages 
were  increased  in  January  and  lune  of 
1967.  In  January  1967,  the  applicable 
export  faiond  percentages  for  the  redraw 
rod  producers  rose  from  18  and  25 
percent  to  25  and  30  percent 


respecdvdy.  In  )dy  1987,  the  appUcaUe 
rates  were  iacwwaedagrin  from  as  and 
30  percent  lo  30  and  Si  percent, 
respectively.  CouMant  with  oar  policy 
of  taking  into  aoooaot  vsiifisd  and 
measurable  pnpam-wide  changes  that 
occur  befon  the  praUadnary 
detenntaiatiaB.  we  are  taUng  hito 
account  the  latest  JBcwse  in  the 
applicable  export  bond  percentages  for 
duty  deposit  pvposea. 

To  caharfaf  lb»  b«Mfit  far  duty 
deposit  puipoees.  we  wrightHBveraged 
the  export  bond  peiceuta^B  ■ppiicable 
to  each  rechaw  rod  prodnosr  faqr  each 
conpaay's-proportkm  of  the  vahie  of 
Vanendan  nqtorti  of  redraw  rod  to  the 
United  States.  (Iliis  methodological 
approadi  was  not  feasible  far  tibe 
review  period  becaase  dw  dollar  FOB 
vahM  for  export  boad  calodation 
purposes  ihaiag  Ike  review  period  was 
totally  oomarMd  at  the  oCBcial 
controlled  rata,  wUle  the  redraw  rod 
prodaoers  ware  able  to  convert  part  of 
die  dollar  FOB  vafaw  of  each  sake  faito 
bolivares  at  die  free  BMvket  rate).  On 
diis  basis,  the  duty  d^iosit  is  37:90 
percent  od  ndoma. 

C.  Preferential  Pridng  of  Inputs  Used  To 
Produce  Exports 

Petitioner  alleged  diat  ALCASA  and 
VENALUM.  govamaient-owned 
prodnoos  of  pthnary  aluminum,  ara 
directed  by  the  GOV  to  chaise 
preferential  prices  to  domestic 
customers  «dio  puichaae  aluminum  for 
further  piooesaiag  and  subsequent 
export 

The  qnestioiinaire  responses  indicated 
that  the  price  of  primary  ahuninum  for 
incorponthio  into  doaiesHrally  sold 
products  (the  doaiesttc  price)  was  set 
based  OB  an  average  of  the  London 
Metab  Bxdhange  (Llyffi)  price  hi  dn 
three  mondiB  previouB  to  die  sale  of  the 
primary  ■'■■■■'■"—  Contraiy  to  this 
informatian,  it  now  appears  diet  the 
domestic  price  of  primary  aluminum  in 
Venezuela  has  generally  been  based 
upon  the  cost  of  production  of  ALCASA, 
plus  a  raasfloable  profit 

Hm  price  charged  by  ALCASA  and 
VENALUM  for  pfiBMry  aluminum  to  be 
incorporated  into  exported  products  (the 
export  price)  is  calcalated  according  to 
the  export  price  fafBula  agreed  to  bf 
certain  government  aganctos  and  the 
two  aluminum  aappHers,  ALCASA  and 
VENALUM.  Hie  basis  of  dw  export 
price  fomuda  is  the  IAS  cash  setdement 
price,  in  the  nM»th  previous  to  the 
export  date,  as  Ustad  faiMeta/k  Week. 
To  calcdate  the  final  price  charged, 
certain  discounts  are  first  deducted  from 
die  LMB  price.  Then  die  discoutnad  LME 
price  is  converted  taito  bolivares.  For 
most  of  the  review  period,  the  exchange 


rate  at  which  dw  LMB  price  was 
converted  wias  the  rata  at  whkh  dia 
aluminum  si^yliare  amid  exchange 
their  export  aainh^s.  (This  was  a 
con4>oaite  rata,  ataailar  to  dMt  described 
widi  respect  to  the  ndraw  rod 
prodaoers  in  the  saetion.  "Bxchange  of 
Export  Eatniogs  Under  the  Multiple 
Exchange  Rate  SysteB**.  above.) 
Begtauiiw  hi  Deoeadier  18M  die  official 
controlled  rate  of  Ba.  1480  to  die  dollar 
was  uaed  taoonvort  the  dboounted  LME 
into  bolivares. 

The  general  practice  of  VENALUM 
and  ALCASA  is  to  first  tanroioe  dieir 
custoaMn  at  the  domestic  price.  When 
die  amount  of  prodact  exported  by  dieir 
customers  can  be  oonfirrasd.  through  die 
provision  of  <|aarteriy  repocteb  a  price 
adjustment  Is  made.  lUs  procedure  was 
followed  by  two  of  the  diree  redraw  rod 
producers.  The  third  re^aw  rod 
producer  was  invoicad  at  dm  export 
price  for  Jannaiy  tfaroogh  Augast  of  1906. 
Thereafter,  this  redraw  rod  prodnoer 
was  billed  die  domestic  prIoB.  The  price 
adjustment  uweitoa  the  second  half  of 
1986  and  dw  first  half  of  1987  (die 
adjustment  far  the  aooond  half  of  1987 
has  not  yet  been  made),  far  Ihii  redraw 
rod  prodocer  was  made  on  Aped  21. 
1988.  The  infonwtfon  obtained 
regardfaig  tUs  price  ad^netmenft  taidicates 
diat  the  LMB  base  price  for  this  redraw 
rod  prodnoer  <fiffarad  from  the  LME 
price  diarged  the  odwr  redraw  rod 
producers. 

We  verified  dw  final  moodily  net 
domestic  and  eimort  prices  ekarged  and 
paid  by  each  of  dw  three  redraw  rod 
producen.  We  foond  dwt  m  two 
mondw,  for  two  produoere.  dw  export 
price  chained  was  lower  ttan  dw 
domestic  price.  Since  receipt  of  Hbe 
lower  export  price  was  conthigent  upon 
export  performance,  we  determiiw  that 
the  difiierence  between  the  domestic 
price  and  dw  export  price  hi  dw  above- 
referenced  mondw  constitutes  an  export 
subsidy. 

We  calculated  the  benefit  by 
subtracting  the  amount  paid  under  the 
Export  price  from  ^  amount  that  would 
have  been  paid  under  dw  domestic 
price.  Hie  diflference  is  dw  benefit 
Dividing  the  benefit  by  dw  total  export 
stdes  of  the  three  redraw  rod  producen. 
we  calcidatad  an  estimated  net  subsidy 
of  0.22  percent  ad  valoreai. 

D.  Short-Term  FINEXPO  Financing 

The  Fhnd  for  Financing  Exports 
(FINEXPO)  administers  a  number  of 
financing  programs  available  to 
exporters.  (See  the  "nograins 
Determitted  Not  To  Be  Used"  section  of 
diis  notice  for  a  description  of  all  the 
FINEXPO  programs.)  We  verified  that 
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two  of  the  three  producers  of  redraw  rod 
had  loans  on  which  interest  was  paid 
during  jMf^yiew  period  under  one  of 
the  FINExfO  short-term  financing 

Inder  this  program, 
FINEXPOl  in  conjunction  vvith 
Venezuelei  commercial  banks,  provides 
short-temi  loans  to  Venezuelan 
exporters.  Export  receivables,  such  as 
drafts  und^letters  of  credit,  are  used  as 
collateral.  FINEXPO  provides  to  the 
participant  commercial  bank  up  to  60 
percent  or  the  loan  principal  for  diese 
loans  at  five  percent  interest  llie 
commercial  bank  provides  the  remaining 
loan  t>rindpal  amount  and  is  required  to 
charge  th^  exporter  an  average  of  the 


FINEXPO 
rate. 

Becav 
these  Ic 


ite  and  its  own  commercial 


Jily  exporters  are  eligible  for 
we  determine  that  they  are 
ble  to  the  extent  that  they 
at  preferential  interest 
rates.  It  If  idur  practice  tc  use  the  -     ~ 
nationibl  a^Brage  cbmmnciel  fntei^tr'^ 
rate  or  the  iQost  comparable, 
predomineit  commercial  rate  for  short- 
term  finandhig  as  die  benchmark  for 
short*tenii  loans.  We  are  using  as  our 
bendmaikirate  die  national  average 
interiBst  ra|t^  chaiged  on  loans  of  less 
Uian  one  jMar.  as  shown  in  die  1986 
:  Annual  R^fort  of  die  CBV.  Based  on  our 
discussion|ii  at  die  CBV,  diis  rate  reflects 
the  averada  short-term  commercial 
lending  rale  of  commercial  banks. 
Comparing  ^s  interest  rate  to  the  rate 
charged  u^der  the  FINEXPO  program, 
we  find  iha  the  rate  on  die  FINEXPO 
financing  N  preferentiaL  Therefore,  we 
determine  Idle  FINEXPO  loans  under  diis 
program  te  be  countervaUable. 

To  deriVe  die  benefit  for  one  of  the 
redraw  rod  producers,  we  calculated  the 
amount  of  iifiterest  that  would  have  been 
paid  at  the  benchmark  rate  on  those 
loans  relaMd  to  sales  to  the  United 
States  on  ^  hich  interest  was  paid  during 
the  review!  I  >eriod.  For  Uie  other 
producer.  We  calculated  the  amount  of 
interest  th^t  would  have  been  paid  at 
the  benchinark  interest  rate  on  those 
FINEXPO  lians  related  only  to  sales  of 
redraw  rod  to  the  United  States  (this 
methodolojgy  was  not  feasible  for  the 
first  redraw  ^od  producer  because  the 
export  receivables  of  the  fint  producer, 
used  as  ccrijateral  related  to  bodi 
redraw  rodUnd  other  products).  We 
siibtractedtfrom  the  above  .two  figiues 
the  amoumjof  interest  that  was  actually 
paid.  We  thjen  divided  the  difference  by 
die  total  sales  to  the  United  States  by 
the  first  producer  and  the  total  sales  of 
redraw  ixm)  |to  die  United  States  by  die 
other  two  phxiucers.  On  this  basis,  we 
calculate  an  estimated  net  subsidy -of 
0.14  percent  ad  valorem. 


E.  Interest-Free  Loan  Fh>m  a 
Government-Owned  Aluminum  Supplier 

Dunng  verification  we  discovered  that 
one  of  die  government-owned  primary 
aluminum  supplier  companies  had 
provided  one  of  die  redraw  rod 
producers  with  a  large  loan.  In  response 
to  our  questions,  company  officials 
stated  that  no  fwindpel  or  interest 
pajrments  had  been  made  on  this  loan 
since  1985.  No  odier  information 
concerning  this  k>an  was  offered.  Using 
the  limited  information  on  the  record  as 
best  information  available,  we  assume 
that  this  loan  was  made  to  a  specific 
enterprise  and  diet  it  was  given  on 
termsjinconsistent  widi  commercial 
considerations.  Therefore,  the  loan  is 
countervailable. 

To  calulate  the  benefit,  we  considered 
this  loan  to  be  a  one-year  interest-fiee 
loan  during  the  review  period  We 
calculatedJthe^interest  that  would  have 
been  paid  rtt.  fee  xiatiomar  aviefl^  Bhott-  - 
term  interest  rate  found  fii'd^lSBS'     ' 
Annual  Report  of  the  CBV.  The  interest 
that  would  have  been  paid  at  the 
national  average  interest  rate  is  the 
amount  of  the  benefit.  We  then  divided 
the  benefit  by  the  total  sales  of  all  three 
redraw  rod  producers.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  of 
0.14  percent  ad  valorem. 

H.  Programs  Determined  Not  To  Confer 
a  Subsidy 

We  determine  that  subsidies  are  not 
being  provided  to  manufacturers, 
producers,  or  exporters  of  redraw  rod  in 
Venezuela  under  the  following 
programs: 

A.  Granting  of  Foreign  Currency  at 
Preferential  Rates  for  Imports  Under  the 
Multiple  Exchange  Rate  System 

As  discussed  above,  one  of  the 
purposes  in  instituting  the  multiple 
exchange  rate  system  was  to  establish 
greater  control  over  Venezuela's  foreign 
currency  reserves.  To  diis  end,  die  MOF 
dirough  its  Office  of  the  Difiierential 
Exchange  Rate  System  (RECAOI)  issues 
import  permits  (DCIs)  to  importers 
which  allow  them  access  to  preferential 
exchange  rates  for  their  imports. 

As  explained  previously,  imports  into 
the  Venezuelan  economy  are  separated 
by  die  GOV  into  goods  considered 
essential  and  non-essential.  In 
December  1986.  the  exdiange  rate  at 
which  essential  goods  could  be  imported 
into  Venezuela  rose  fitim  Bs.  4.30  to  the 
dollar  to  Bs.  7.50  to  the  dollar.  The  rate 
for  non-essential  goods  rose  rom  Bs.  7.50 
to  die  dollar  to  Bs.  14.5a  to  die  dollar. 
We  verified  that  goods  considered 
essential  were  for  agricultural  or 


medicinal  use  and  were  not  used  by  the 
redraw  rod  producers. 

Since  the  amount  of  foreign  exchange 
avaUable  in  any  given  year  for  imports 
into  Venezuela  is  limited,  a  system  of 
allocating  it  among  Venezuelan 
companies  has  been  devised.  Each  year 
a  series  of  negotiations  takes  place 
between  the  MOF  and  the  Venezuelan 
Federation  of  Chambers  of  Commerce  in 
which  all  Venezuelan  industries  are 
represented.  As  a  result  of  these 
negotiations,  companies  receive  a 
foreign  exchange  budget  to  purchase 
imports  at  the  official  controlled  rate. 
We  verified  that  over  8,000  individual 
companies,  representing  a  broad  range 
of  industries,  have  been  given  foreign 
currency  budgets. 

Because  the  ellocation  of  foreign 
currency  at  preferential  rates  for  imports 
is  not  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  we  determine  that  it  is  not 
countervallaMe:  - ■  •-■■;«■  >.i, ;  ,  i.^_ _  ._ 

B.  Registration  of  Foreign  Currency  Debt 
Under  die  Multiple  Exchange  Rate 
System 

The  process  of  registering  foreign  debt 
was  begun  in  1963  luider  Decree  1930  in 
order  to  allow  Venezuelan  companies  to 
continue  paying  their  debts  at  the 
original  rate  of  exchange  even  though 
the  GOV  was  devaluing  the  bolivar. 
After  debts  are  registered  at  RECADI. 
companies  are  eli^ble  to  pay  off  the 
debt  with  foreign  currency  obtained  at 
preferential  exchange  rates.  Originally, 
debtors  were  eligible  to  repay  their 
debts  at  Bs.  4.30  to  the  dollar,  but  the 
system  was  revised  in  December  1986. 
Debts  are  now  eligible  for  a  repayment 
rate  of  Bs.  7.50  to  the  dollar  with  a 
guarantee  permium  added  for  locking  in 
that  preferential  rate.  We  verified  that 
all  three  redraw  rod  producers  had  at 
least  some  of  their  foreign  debt 
registered. 

To  be  eligible  for  a  registration,  a 
company's  debt  must  have  been 
contracted  before  February  1983.  The 
application  form  and  all  necessary 
documentation  of  the  loan  was  to  be 
filed  widi  RECADI  by  June  1983.  The 
ultimate  decision-maldbag  power  for 
granting  debt  registration  was  placed  in 
a  body  named  "Commisison  61."  We 
verified  that  the  registration  criteria 
used  by  this  body  did  not  not  favor 
certain  industries  or  regions  over  others 
and  did  not  provide  a  preference  for 
exporters.  We  also  verified  through  a 
random  sample  of  dadsionnna'de  by 
Commission  61  that  registration 
decisions  were  made  solely  on  the  basis 
of  the  established  legal  criteria.  In 
addition,  we  verified  that  the  companies 
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which  benefitted  from  this  program 
were  regionally  diverse  and  included 
producers  of  a  wide  variety  of  products, 
including  the  following:  tools,  pumps, 
shoes,  chemicals,  plastics,  non-ferrous 
metals,  refrigeration  equipment, 
electrical  goods,  petrochemicals  and 
graphic  arts. 

Because  registration  of  foreign 
currency  debt  is  not  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  we  determine 
that  this  program  is  not  countervailable. 

C.  Import  Duty  Reductions 

Petitioner  alleged  that  a  system  of 
import  duty  reductions  is  maintained  by 
the  GOV  which  is  aimed  specifically  at 
providing  a  benefit  to  the  aluminum 
products  industry.  We  verified  that  all 
three  redraw  rod  producers  received 
import  duty  reductions. 

The  sole  program  allowing  import 
duty  reductions  is  provided  by  Title  IV 
of  the  Venezuelan  Organic  Customs 
Law.  We  verified  that  import  duty 
reductions  under  this  law  are  granted 
whenever  national  production  or  supply 
is  inadequate  to  meet  the  demand  for  a 
particular  item.  We  also  verified  that  a 
board  range  of  products  were  granted 
import  duty  reductions,  includhig: 
storage  batteries,  adhesives  and  gums, 
coal  briquets,  spring  water,  ferrous 
alloys,  pottery,  foodstuffs,  electrical 
insulation,  carpets  and  fatty  acids. 
Furthermore,  we  verified  that  if  an 
import  duty  reduction  is  provided  to  one 
company,  an  other  company  can  receive 
the  same  reduction.  Since  import  duty 
reductions  are  not  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  we  determine 
that  this  program  is  not  countervailable. 

D.  The  Fmancing  Company  of 
Venezuela  (FIVCA) 

FIVCA  was  established  in  1978  as  the 
financing  society  subsidiary  to  the 
Industrial  Bank  of  Venezuela.  (Financing 
societies  serve  to  provide  long-term 
financing  in  Venezuela).  Its  objectives 
are  to  make  long-term  funds  available  to 
the  Venezuelan  industrial  sector 
according  to  the  economic  policies 
established  by  the  GOV.  FIVCA 
financiog  is  covered  under  Article  2  of 
Resolution  85-10-03  of  the  CSV.  which 
specifies  a  maximum  interest  rate  of  14 
percent  for  financing  societies  operating 
under  Article  63.  Number  8  of  the 
General  Law  on  Banks.  Article  63 
relates  to  the  financing  of  industrial 
agricultural,  and  forestry  activities. 

We  verified  that  the  one  FIVCA  loan 
outstanding  to  one  of  the  rod  producers 
was  set  at  the  maximum  interest  rate  of 
14  percent  and  that  the  company  was 
making  the  scheduled  principal  and 


FedenJ  Rtgbter  /  Vol  53.'Na  126  /  Thuwday.  Jmfe  30.  1968  /  Notices 


interest  pajrments.  Furthermore,  we 
verified  through  an  examination  of  the 
loan  documentation  that  the  interest 
rate  charged  is  variable  according  to  the 
maximum  interest  rate  allowable  under 
CSV  regulations.  Because  this  loan 
program  does  not  offer  financing  on 
terms  inconsistent  with  commercial 
considerations,  we  determine  that  it  is 
not  countervailable. 

E.  The  Industrial  Credit  Fund 
(FONCREI) 

FONCRQ  was  created  in  1974  by  the 
Government  of  Venezuela  in  order  to 
make  long-term  credits  available  to  the 
Venezuelan  industrial  sector.  FONCREI 
does  not  loan  to  applicant  companies 
directly  but  does  so  through  commercial 
banks  and  financing  societies.  We 
verified  that  one  redraw  rod  producer 
had  a  FONCREI  loan  outstanduig  during 
the  review  period. 

FONCREI  appUes  the  same  interest 
rate  to  all  of  its  loans  in  a  single  year. 
The  interest  rate  is  set  by  FONCREI 
subject  to  the  approval  of  the  CBV.  The 
term  of  k  loan  difiers  depending  on  a 
company's  ability  to  repay,  which,  in 
turn,  depend*  upon  a  company's 
projected  rate  of  return.  However,  no 
term  can  exceed  IS  years. 

Applicant  companies  must  first  be 
approved  under  a  process  of  "prior 
consultation,"  and  then  after  acceptance 
by  a  commercial  bank,  must  gain  final 
approval  by  FONCREI.  We  reviewed  the 
criteria  used  by  FONCREI  in  its 
decision-making  process  and  did  not 
find  any  preference  given  to  exportera. 
We  verified  that  FONCREI  financing 
was  used  by  the  producers  of: 
foodstuffs,  footwear,  basic  metals, 
textiles,  hiraber,  chemicals,  rubber 
products,  machinery  and  graphic  arts. 
We  also  verified  that  industries 
throughout  Venezuela  benefitted  from 
FONCREI  loans.  Because  this  loan 
program  is  not  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  we  determine 
that  it  is  not  countervailable. 

F.  Government  Equity  Investment  in 
CABELUM 

In  March' 1986.  ALCASA  acquired  30 
percent  of  CABELUM's  capital  stock. 
We  examined  CABELUM's  financial 
condition  by  an  analysis  of  the  financial 
statements  for  the  years  prior  to  the 
equity  acquisition.  We  found  that  prior 
to  this  acquisition,  profts  were 
increasing,  the  company  had  a  positive 
shareholders  equity,  and  the  return  on 
equity  was  adequate.  Therefore,  we  find 
that  CAELUM  was  equityworthy  hi 
1988  at  the  date  of  the  acquisition.  Thus, 
we  detennina  that  ALCASA's 
acquisition  of  equity  was  not  on  terms 


inconsistent  widi  commercial 
considerations. 

///.  Programs  Detennined  Not  To  Be 
Used 

Based  on  verified  hiformation.  we 
determine  that  manufacturers, 
producers,  or  exporters  of  redraw  rod  in 
Venezuela  did  not  apply  for.  claim,  or 
receive  benefits,  unless  otherwise  noted, 
during  the  review  period  for  expwts  of 
redraw  rod  to  the  United  States  under 
the  programs  listed  below.  Programs  not 
described  below  are  fiilly  described  in 
die  preliminary  determination  of  diis 
investigation  (52  FR  38113.  October  14, 
1987). 

A.  Preferential  Tax  Incentives 

Petitioner  originally  alleged  that  tax 
incentives  were  available  to  the  redraw 
rod  producers  under  decrees  1384, 1374, 
and  1776.  We  verified  that  Decree  1384 
was  part  <A  ttie  Venezuelan  customs 
code  and  diat  Decree  1374  had  lapsed 
prior  to  the  review  period.  At 
verification,  we  found  that  certain  tax 
benefits  are  available  to  Venezuelan 
manufacturers  under  decrees  1778  and 
1775.  whidi  were  both  promul^ted  on 
December  31. 1962. 

Decree  1776  seeks  to  stimulate  tfie 
domestic  production  of  capital  goods  in 
order  to  reduce  Venezuela's  dependence 
on  forrign  supplies  of  tedmdogy.  The 
decree  sets  out  a  series  of  tax  benefits 
for  makers  of  spectfic  capital  goods 
which  are  listed  in  the  decree.  Eligible 
companies  may  receive  a  variety  of 
fiscal  and  financial  incentives. 

Decree  1775  establishes  tax  credits  for 
manufacturers  of  finished  or 
intermediate  goods  based  on  their  level 
of  domestic  value-added.  Eligible 
companies  could  receive  tax  credits 
ranging  from  10  to  25  percent  of  the 
value  of  new  investments  depending  on 
the  percentage  of  domestic  value-added 
of  the  acquired  asset.  These  rates  of 
credit  applied  only  in  the  diree  years 
subsequent  to  the  publication  of  the 
decree  after  which  die  rate  fell  to  10 
percent  for  all  eligible  investments. 

Although  one  redraw  rod  producer 
claimed  Decree  1775  benefits  on  its  tax 
return  filed  in  die  review  period,  we 
verified  that  die  MOF  rejected  the  claim. 
The  other  redraw  rod  producers  claimed 
Decree  1775  benefits  on  their  tax  returns 
filed  in  1967.  Thus  under  our  standard 
lag  methodology  for  income  tax 
programs,  no  benefit  was  provided 
during  the  review  period.  However,  if  a 
countervailing  duty  order  is  issued  as  a 
result  of  this  investigation.  Decree  1775 
benefits  will  be  examined  closely  in  any 
administrative  review  under  section  751 
of  the  Act.  if  a  review  is  requested. 
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B.  Referential  Export  FInandns 
(FINE3a>0> 

» wu  establkfaed  in  1973  to 
t  eiqiqrt  of  noo-traditiQBal 
I  of  Vaenetm 
>  opcfatet  •  variety  of 
prbgraBM|Milcfa  provide  ftniirii^  at 
prefenntMl  rates  to  Vangiarian 

exporteraji        ^__^ , 

foreign  in^i^orters  of  Venezuelan  goods. 
Operatioi|4  or  cafHtal  needs  faririddi 
compaaiaiR  oaa  receive  this  flnandiw 
incbde  feUsibiUty  studies,  market 
researdi.  k^oawtiunal  expenses,  fixed 
capital  ini^stment.  woricii^  capitaL  bills 
finJancingJ  faveatoiy  fln— ring,  ft—nriiig 
of  serviceWKnderad  abraad.  and 
financing  Rir  importefs  I 
foreign  sttVowiasd  oca. 
FINEXPOl^lso  provides  financing  <rf 
bills  of  exf:^nge  of  iofeiffB  inporters  of 
Venezud^  goods  by  foreign  banks 
thrau^  litts  of  credit  established  with 
FINEXPO] 

At  veriUcation,  we  discovered  that 
one  redraw  rod  prodneerappted.  ami 
was  appwited,  for  a  PPffiXPO  woridng 
capital  lo4i  after  the  review  pofod 
However,  ll^INEXPO  officials  stated  that 
the  loan  docnnmits  had  not  yet  been 
signed.  We  will  examine  tfds  loan  fai  any 
administritive  review  tinder  section  751 
of  the  Act]  |f  a  review  is  requested. 

We  veiined  that  the  odier  redraw  rod 
producers  |yd  not  have  any  other 
FINEXPO  financing  on  wdiich  prfaidpal 
or  interesli  fvas  outstanding  dtulng  the 
review  pet^d. 


CTheBa^ 
(PIBB) 


•  Ingredient  Expcnl  Propam 


PIEE,  wlt(&  was  established  by 
Decree  16^  of  July  8. 1987.  allows  for 
expedited  j^qiroval  of  fordgn  exchasige 
acquisitia^  to  pwrchase  raw  material 
imports  intended  for  exported  goods. 
The  program  is  managed  by  the  Institute 
for  Foreig4  Trade  under  RECADI's 
budget  Ui^  of  PEBE  are  required  to 
resell  to  the  CBV  at  the  official 
exchange  rate  a  percentage  of  their 
export  earnings  equal  to  the  percentage 
of  those  eainings  accounted  for  by  the 
imported  rtaw  materials.  This  |wovision 
is  intended  Ko  remain  in  effect  even  if 
the  law  retiring  all  eiqiort  eamli«s  to 
be  exchanged  at  the  official  rate  is 
revised.  W4  verified  that  acoe  of  the 
redraw  ro^  [producers  have  been 
approved  Ilk  the  PfflB  program. 

D.  Other  dqvernment  Loans 

1.  MinistrylW  Finance  pyiOF) 

2.  The  faidattrial  Bank  of  Venezoela 
(BIV) 

3.  The  Venleeuela  faivestment  Fund  (FIV) 


E.  Government  Loan  Guarantees 

F.  Sales  Tax  ExeBq>tion 

IV.  Programs  Determined  Not  To  Exist 

Based  on  verified  information,  we 
determine  that  die  following  programs 
do  not  exist  These  pre^ams  were 
discussed  in  the  prrifaninaiy 
determinatioB  in  this  investigation  (52 
FR  38113.  October  14. 1987). 

A.  Tax  Contributions  to  Cover  Debt 
Service  Costs 

B.  Assumption  of  Foreign  Currency  Debt 
interested  PiBty  ( 


Comment  1:  Respondents  challenge 
the  standing  of  petitioner  to  bring  the 
petition  "on  b^If  or  die  domestic 
industry.  For  the  proposition  that  a 
petitioner  must  establish  that  a  maiority 
of  die  domestic  industry  supports  the 
petition.  reqM»dents  rely  upon  Gibnore 
Steel  Corp.  v.  Uaited  States,  7  OT  2ia 
585  F.  Supp.  670  (GET  iggt).  In  particular, 
respondoits  point  to  a  statement  by  the 
Court  that  a  petitioner  "must  also  show 
that  a  majority  of  that  industry  backs  its 
petition.**  Gilmore,  585  P.  Supp.  at  678. 
Respondents  aigue  that  because 
Soudiwire  has  not  demonstrated  that  its 
petition  has  the  support  of  a  majority  of 
the  domestic  industry,  Southwire  lacks 
standing  to  bring  the  petition. 

DOC  Position:  A  dose  examination  of 
the  Gilmore  case  reveals  that  the 
particular  statement  rehed  upon  by 
respondent  is  dicta-,  it  was  not  part  of 
the  holding  or  even  the  reasoning  for  the 
decision.  It  was  part  of  the  Court's 
recognition  that  there  are  two  standing 
requirements  in  the  statute:  the 
"interested  party**  requirement  and  the 
"on  behalf  ill  an  industry*  requirement 
The  Court  determined  that  the  plain 
meaning  of  die  words  "on  behalf  or  is 
"as  die  representative  of,**  "as  die  proxy 
for,"  or  "as  the  surrogate."  585  F.  Supp. 
at  675.  Accordingly,  die  Court  concluded 
that  a  petitioner  may  file  in  a 
rqnesentatfve  capnity.  on  behalf  of  an 
industry.  Id.  at  67S.  Hie  Court  did  not 
consider  the  question  as  to  who  bears 
the  burden  of  establishing  v^ether  a 
petitioner  is  in  fact  representative  of  the 
indusby.  Indeed,  there  «vas  no  issue  in 
the  Gibnore  case  as  to  who  bore  the 
burden  of  establishing  die  petitioner's 
representation  of  the  indastry,  because 
the  record  hi  that  case  established  diat 
Gifanore's  petition  was  opposed  nearly 
unanimously  by  the  entire  industry. 
[See,  Carbon  Steel  Plate  from  Belgium 
and  the  Federal  Republic  of  Germany: 
Rescission  of  Notice  Announcing 
Initiation  {^Antidumping  Investigation 
and  Dismissal  of  PetiUon.  49  FR  3504 
(January  27, 1984)].  The  issue  before  the 


Court  in  Gilmore  was  whether  the 
Department  had  the  authority  to 
terminate  an  Investigatian  where  a 
majority  of  the  domestic  industry 
affirmativeiy  opposed  the  petition. 
There  is  nothing  in  the  statute,  its 
legislative  history,  or  our  regulations 
which  requires  that  petittoners  establish 
affirmatively  diat  diey  have  die  support 
of  a  nmjority  of  their  industry.  [See 
"Standing"  section  above.) 

Comment  2:  Although  respondents  do 
not  agree  diet  section  771(6)  of  the  Act  is 
inapplicable  in  this  case,  Uiey  argue  that 
the  export  bond  program  and  exdiange 
control  system  mast  be  viewed  as 
component  parts  of  a  sin^e  mechanism 
Uirough  which  the  GOV  controls 
exchange  transactions.  Respondents 
contend  that  the  issue  is  not  whedier  die 
multiple  exdiange  rate  system  should  be 
an  "offset"  to  the  export  bond  market. 
Rathw,  the  issue  is  whether  the  net 
effect  of  the  multiple  exdiange  rate 
system  and  the  export  bond  program 
confers  any  benefit  upon  die  producers 
of  redraw  rod.  Respondents  fiirther 
maintain  that  the  relevant  legislation 
establishing  the  two  programs  should 
not  be  ejqiected  to  show  a  link  because 
the  legislation  was  not  written  to  meet 
the  requirements  of  the  verification 
process. 

Respondents  make  four  arguments  to 
support  their  proposition  that  the  two 
programs  are  interrelated.  First  they 
aigue  that  the  interrelationship  was 
confirmed  by  statements  of  GOV 
offidals  during  verification.  Second, 
they  point  out  that  the  original  purpose 
of  the  export  bond  program  was  to 
compensate  Venezudan  exporters  for 
the  overvaluation  of  the  boHvar.  then 
fixed  at  Bs.  4.30/doDar.  Third, 
respondents  assert  that  the 
intenelationfehip  of  the  two  programs  is 
evidenced  by  the  fact  that  as  the 
differential  between  die  free  market  rate 
and  the  official  controlled  rate  has 
widened,  the  GOV  has  reponded  by 
increasing  the  value  of  the  export  bond. 
Rnally,  respondents  contend  that  the 
interrelationship  of  the  two  programs  is 
shown  by  die  high  correlation  between 
the  prevailing  free  market  exchange  rate 
and  the  "effective"  exdiange  rate 
realized  by  the  exporters  after  taking 
into  account  the  vahie  of  the  export 
bonds  received. 

Petitioner  disagrees  with  respondents' 
position  diat  the  export  bond  program  is 
a  mechanism  whereby  Venezuelan 
exporters  are  compensated  for  losses 
allegedly  sustained  under  the  multiple 
exchange  rate  system.  Petitioner  asserts 
diat  die  legislative  history  of  the 
8i;xtntory  offset  provision  in  section 
771(6)  of  the  Act  precludes  treatment  of 
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the  alleged  currency  exchange  losses  as 
an  offset  to  benefits  received  under  the 
export  bond  program.  Petitioner  also 
cites  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Fresh  Cut  Flowers  from  Ecuador 
(52  FR 1361.  January  13, 1987)  and  a 
recent  opinion  by  the  Ckiurt  of 
International  Trade  in  Fabricas  El 
Carmen.  SA.  v.  US.,  9 ITRD 1457  (CIT 
1987),  to  support  itis  position  that  the 
requirement  of  exchanging  foreign 
exchange  earnings  at  the  official 
controlled  rate  of  exchange  b  not  a 
permissible  offset  to  other  subsidies 
received.  Moreover,  petitioner  notes  that 
the  verification  process  failed  to 
establish  any  relationship  between  the 
export  bond  program  and  the  multiple 
exchange  rate  system. 

Finally,  petitioner  points  out  that 
respondents'  efforts  to  establish  a 
linkage  between  the  export  bond 
program  and  the  multiple  exchange  rate 
system  in  Venezuela  by  reference  to  a 
1971  study  of  the  overvaluation  of 
Venezuela's  currency  actually 
undermines  respondents'  position.  In 
particular,  petitioner  contends  that 
devaluation  through  the  adoption  of  a 
single  free  maricet  exchange  rate  would 
have  assisted  exporters  and  would  have 
had  a  broad  impact  on  the  Venezuelan 
economy.  However,  the  GOV  chose  not 
to  devalue  fully  the  currency;  it  decided 
to  maintain  an  overvalued  currency  and 
simply  pay  exporters,  through  the  export 
bond  program,  to  export  merchandise. 
This,  petitioner  argues,  is  the  most 
fundamental  form  of  export 
subsidization. 

DOC  Position:  We  disagree  with 
respondents-  that  an  interrelationship 
between  the  two  programs  has  been 
established.  First,  we  do  not  consider 
the  exchange  of  export  earnings  under 
the  multiple  exchange  rate  system  prior 
to  December  1986  to  be  an  offset  to  the 
export  bond  program,  as  provided  for 
under  section  771(6)  of  the  Act.  This 
section  of  the  Act  permits  the 
Department  to  subtract  from  the  gross 
subsidy  the  amotmt  of  "any  application 
fee.  deposit  or  similar  payment"  We 
have  consistently  interpreted  this 
provision  very  narrow)^,  in  accordance 
with  ^eplaia  meaning  of  the  language 
aiuL  as  petitioner  points  out  the  very 
dear  legiriative  histocy, 

The  restrictions  of  the  multiple 
exchange  rate  system  are  dearly  not  in 
the  nature  of  an  "amilication  fee, 
deposit  or  similar  payment"  Such 
payments  are  an  essential  Rrst  step  in 
qualifying  for  the  receipt  of  a  benejit 
'The  fundamental  characteristic  of  an 
application  fee,  for  example,  is  that  it  is 
a  procedural  stepiintriasic  to-tfae     . 


program  providing  the  benefit  In  this 
case,  there  is  a  very  limited  amoimt  of 
probative  evidence  that  the  exdiange  of 
export  earnings  under  the  multiple 
exchange  rate  system  is  intrinsic  to 
satisfying  the  administrative  and 
procedural  requirements  for  qualifying 
for  export  bonds.  Furthermore,  we  note 
that  the  legislative  history  makes  it  very 
clear  that  the  Hat  of  offsets  dted  in 
section  771(6)  is  all-indusive.  The 
Department  has  no  discretion  in 
expanding  the  list  of  allowable  offsets. 

Respondents'  assertion  that  the  two 
programs  are,  in  fact  components  of  a 
single  medianiam  by  whidi  the  GOV  i 
control  exchange  transactions  clealiy 
poses  an  even  more  onerous  burden  of 
proof  on  the  respondents  Uian 
demonstrating  that  the  multiple 
exchange  rate  system  is  an  offset  The 
respondents  are,  in  essence,  asking  the 
Department  to  find  that  the  two 
programs  are  actnally  one.  Yet  no  hard 
evidence  has  been  offered  by 
respondents  to  support  their  assertion  of 
an  interrelationship.  Despite  numerous 
dear  and  repeated  requests  to  do  so,  in 
our  verific«tion4>utline  and  during 
verification,  respondents  were  unable  to 
produce  a  single  piece  of  documentary 
evidence  showing  that  the  two  programs 
are  related.  - 

The  Department  is  well  aware  of  the 
fact  that  national  legislation  is  not 
written  to  satisfy  the  requirements  of  a 
countervailing  dufy  investigation. 
However,  as  respondents  know,  the 
Department  did  not  limit  its  request  for 
evidence  of  some  interrelationship  to 
national  legislation.  The  verification 
outline  only  asked  for  "documentary 
evidence."  Despite  respondents'  claims 
that  the  two  programs  are  interrelated 
and  our  repeated  requests  for 
documentary  evidence,  we  were  not 
shown  any  relevant  legal  documents, 
legislative  history,  government  agency 
annual  reports,  poUcy  statements, 
internal  memoranda,  or  academic 
studies  which  even  superfidally  indicate 
that  the  two  programs  are  interrelated. 
The  annual  reports  of  the  administering 
authority  for  the  exp<»t  bond  program, 
the  Ftffid  for  Hnancing  Exports,  strongly 
indicates  that  the  policy  behind  the  > 
export  IxHid  ptopam  is  to  stimulate 
non-traditional  ejqxMis.  In  the  same 
report  the  multiple  exchange  rate 
system  is  not  even  mentioned  in  the 
description  of  the  export  bond  program. 

Although  respondents  have  been  aiA» 
to  show  some  cwrelation  between  the 
prevailing  free  market  exchange  rate 
.  and  the  "effective"  exchange  rate  in 
1966,  this  still  faUs  to  prove  that  a 
unitary  system  exists.  (We  note  that  the 
cmnAa^auJt  negligible  in  19B7.) 


Furthermore,  without  any  hard  evidence - 
that  the  GOV  created  or  adnUnistm 
these  two  pro^vns  as  a  single  unified 
policy,  this  coirelation  Is  meanin^ess  in 
term*  of  die  standards  set  forth  in  the 
Act  for  determining  whether  a  program 
confers  a  subsidy.  Fw  tfiese  reasons,  we 
determine  that  respondents  have  not 
met  their  burden  of  providing  that  the 
two  programs  are  in  fact  one  integrated 
program. 

Comment  3:  Respondents  ugue  that 
the  purpose  and  effect  nf  iHwiHipie 
exchange  nti  pragreH. »» It^txisted  for 
most  oll98B,  was  to  provide  spedd 
treatment  for  eertisin  Impacted  goodsb ' 
Therefore,  accor^ng  to  raepondents.  the , 
Department's  assumption,  in  it« 
preliminary  determination,  that  the 
intended  benefit  under  the  multiple 
exchange  rate  system  was  to  allow  - 
exporters  to  exc^Ange  a  portion  of  their 
exports  earnhip  at  die  free  rate,  is 
incorrect  Respondents  maintain  that  the 
correct  analytical  approadi  to  the 
multiple  exdiange  rate  systfem  it  to 
examine  whether  or  not  the  granting  of 
foreign  currency  at  preferenttal  rates  of  , 
exchange  topurchase  Imports 
constitntas  a  subsidy  «nacr  U.S.  law. 

Respondents  also  take  iasfw  %»ith  the 
Department's  statement  in  the 
preliminary  determination  that  "one 
dollar  caceived  for  export  sales  yields 
more  bdivares  than  exporters  paid  tQ 
purdiase  one  dollar  for  imports." 
Respondents  maintain  this  statement  is 
incoi^ed  because  duriM  1966:  (1) 
expcntefs  could  not  exraange  alt  their 
earnings  at  the  free  market  rate  and  (2) 
exporters  often  had  to  make  use  of  the 
free  market  rate  to  import  goods.  In. a 
related  argument  respondents  assert 
that  the  cateulation  of  the  benefit  under 
the  multipe  exchange  rate  system  did 
not  take  into  accoont  the  extent  to 
which  exporters  had  actuaUy  utilized 
the  prefierential  rates  available  for 
imports. 

Respondents  furdier  contend  that  the 
implidt  raticmale  of  dm  Department's 
analysis,  diataauhsidy  automoticaUy 
arises  where  exporters  are  peraiittad  to 
exdiange  tfieir  export  eombags  at  a  free 
moriiet  rate  when  a  lewor,  contnriled 
rate  exists  for  other  transactidns,  is 
widiotit  statutory  suppcwt  Aooerdiag  to 
respondents,  the  diMiy  would  lead  to 
the  imposition  of  countervailing  duttes 
even  in  sibiations  where  only  a  limited 
class  of  products  was  eUgiUefor 
importation  at  the  official  nte. 

Rnally,  respondents  point  out  that 
benefitting  frdm  the  exchange  rate  . 
differential  was -not  dependmt  upon  . 
"selling  dollara«amad  from  export 
sales"  as  was  stated  in  the  preliminary 
detannination  Aooosding4a  -^ 
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sre  pam  tftad  to  '^^fartiitn  fc*— ^gw 
currency  tccounti  outside  Veneaab 
and  exd  4a8a  MMh  ftods  for  boKvara* 
atthefreHMariBBtiataL 


the  mall 

to  SI 

report 


V( 

imports 
DOC 
not 


twillii 
t  tlM  paqioaa  and  aBscior 
•xchaasi  rata  syalaai  was 
iavraits.  I%tttionav.  dtii«  a 
UBitadStatoal^ada 
tiva.  ckiBs  that  tinea  1983» 
has  activaly  restnclad 


iilioB;  Tha  Dm»aitment  doaa 
to  account  Ifaa  intaDt  of  tha 
foreign  gojvenuent  when  datarmink^ 
the  countervailahility  of  a  ] 


.even  if  we  ware  to  asaaane 
AtioooftheCOVin 
I  tha  nnillipk  anfthange  rate 
I  to  insulate  the  cconony 
'  plica  ioqMJrts.  tha  fact 
^at  exporters,  doling  the 

*,  ware  aUe  to  convert  a 
Itheir  export  earnings  at  an 
,  \ Irate  more benefiduthan  the 
offtdal  cmttroOed  rate  used  to  purdAse 
most  imfiirts.  Thus,  we  dBsagree  that  the 
focus  of  &kr  attention  shouldbe  solely 
on  wbetl[|9r  or  not  the  granting  of  foreign 
currency  i^t  preferential  rates  to 
purchase!  knports  constitutes  a  subsidty 
miderUAJlaw. 

Wear4  ^»gnizant  of  the  Cact  that 
during  IflffI  exportsis  ooold  not 
exchange  an  their  aandqgs  at  the  free 
market  r44e  and  tfiat  exporters  bi  1988 
may  haW  Nd  to  Qse  Hie  frve  mailcet 
rate  to  in^port  goods.  These  fscts. 
however  do  not  change  om*  anid^fsis.  We 
did  not  a^some.  in  our  ealcdation  of  Ae 
benefit  under  the  nndtfple  exdiange  rate 
t  exportefs  coidd  exchange 

earafaigs  at  die  free  rate, 
under  our  methodology  is 
tietwven  nie  ounpusite 
itioRoffhefre«and 
itroued  rates  of  exchange) 
prodaoets  of  fsdraw  rod  and 
wdridi  foreign  cnnency  conM 
'  to  purchase  tte  vast 
Veneznelan  Imports. 
Respondents  maintabi  Aat 
in  ine  ofien  hod  to  make  use 
marlcet  nIe  to  import  goods, 
oodd  not  be  verified. 


that  the  inpbdt  rationale  of 
'sanahFBiaialhata 

tnatically  arises  «^ere 
pwiiiHiad  tg  exchange 
9*  at  a  fr«a  rale  when 
rate  appUes  only  to  a 

approacn  wim 


ia  that  the  efibcttve  rate 


upon  vridck  dM  Venesnelan  economy 
operates  is  the  exchange  rate  aeed  to 
import  goodi  not  deaignated  by  GOV  as 
"esaaatlal  goods."  In  Ms  regard,  we 
note  that  at  verification  w»  obtafaied  a 
periodtci'onoila  report  prepared  hf 
CSV.  llria  report  indfcatea  dMt  the 
weighted-average  exchange  rate  for 
imports  is  pradoiBhiantly  reflective  of 
the  exchange  rate  used  to  obtain  foreign 
currency  to  porchase  prodnets  not 
deaignated  as  eosential.  We  verified  diat 
"essential  gooda,"  as  destmiated  by 
GOV.  la  a  rather  Kmitod  dass  of 
ptodacte.  Therefore,  we  did  not  nse  the 
exchange  rate  need  to  boy  diese  goods. 
Instead,  we  nsad  the  exchange  rate  used 
to  obtain  foreign  caiiency  for  die 
purchase  of  moat  odMr  Venemdan 
imports  (^,  Bs.  7JW  to  the  dcAar  during 
most  of  the  review  period)  as  our 


Tha  fact  tfMt  we  are  not 
cuiilarvattng  the  coiivetsion  of  the 
export  aemings  ander  die  maltfple 
exchange  rate  system  as  it  now  exists, 
despite  the  exietance  of  a  lower  rate  for 
importing  "essential  goods'*  belies 
napondents*  cvnleiition  diat  we  watdd 
find  a  baaeflt  whera  only  a  Hmited  dass 
of  pradnoli  was  digMe  for  a  lower  rate. 

WhBa  rasMndeats*  last  point,  diat 
benaHttiag  DOB  the  exchange  rate 
differential  was  not  dependent  \ipon 
"seBing  doBan  evnad  from  eiqrart 
sales."  may  have  merit,  respondents 
provided  no  infonrntioa  at  verification 
to  dsmeneHate  or  support  dieir 
aigument  llMrefore,  we  cannot 
consider  It  for  pmpoees  of  ear  final 
detomination. 

GonoMHl  4:  Raapondents  contend  that 
Veneznelan  eiqwilms  wodd  have  to 
obtain  doUan  at  die  free  rate  of 
exchange  to  pay  any  possible 
countervailing  duties  assessed  if  die 
Department  were  to  uae  die  cnirent 
applicable  nonind  percentage  of  die 
exJMrt  bond  program,  die  rssdting  duty 
depodt  rale  draold  be  at  most.  I&d7 
percent,  aasaming  a  free  rate  of 
exdiange  rate  of  Bs.  30  to  die  dollar. 

Fstidener  disagrees  with  re^wndents* 
podtiaB  dmt  die  medMdology  used  by 
die  Department  to  calculate  the  benefit 
of  the  export  bond  program  overstates 
the  red  aoonomic  bendit  of  the  program 
because  the  basis  of  die  cdcalation 
assumes  thet  a  Veneznelan  exp«Mrter  can 
obtain  foseifn  axdmnge  at  the  official 
rate  to  pay  any  resulting  countervailing 
duty.  Petitioner  maintains  that 
countervaiHng  duties  are  paid  by  the 
U.S.  fanporter  of  record,  not  the 
Venezadan  exporter. 

DOC  PtmitioK  The  importer  is 
responsible  for  the  payment  of  any 
countervaifing  daty.  Therefore, 
reqwadents'  aigament  is  irrelevant. 


Comments:  Petitioner  contends  that, 
in  uie  ptenminaiy  determination,  the 
Department  impiopeily  included 
subsidy  income,  derived  from  the 
mdtiple  exchange  rate  system,  in  the 
denominator  of  die  benefit  calculation 
for  the  eiqwrt  bond  program.  Petitioner 
dies  the  Pina/Affamatfve 
Countervailing  Daty  Determiaation: 
Brass  Sheet  and  Strip  fivm  Brazil 
(Brazil  SiKet  and  SiipJ  (SI  FR  40637, 
November  10, 1968)  to  support  its 
position.  For  the  final  detenninatioa. 
petitioner  amerts  that  any  counter- 
vailable  exchange  eamii^  received  by 
the  redraw  rod  producers  under  the 
multiple  exchange  rate  system  in  1986 
should  be  exduded  from  the  sales  value 
over  which  the  Department  allocates  the 
bolivar  value  of  export  bonds  and  other 
subsidies  received  by  the  companies 
during  the  review  period.  Finally, 
petitioner  argues  that  the  exdusioa  of 
subsidy  income  from  the  denominator 
win  not  result  in  the  double  counting  of 
subsidies  because  the  subsidy  income  to 
be  excluded  fitn  the  denominator  was 
provided  under  a  program  the 
termination  of  udiich  waa  taken  into 
account  in  establisldng  the  duty  deposit 
rate. 

Respondents  argue  that  even  if  the 
multipie  exchange  rate  qrstem  could  be 
prepay  described  as  confeiring  a 
subsidy,  exclusion  vi  the  alleged 
subsidy  income  under  the  system  would 
double  count  the  amount  of  any  benefit 

ZXX:  AiaftNMi;  We  do  not  agree  widi 
petitioner  that  exdmage  earnings 
earned  under  the  nmltiple  ntrhangir  rate 
system  sbodd  be  exdoded  from  Ae 
sales  vdae  used  aa  die  denominator  in 
calculating  the  esttniated  net  snbaidy  of 
the  other  oountervailable  programs,  it  is 
reasonable  to  assume  diai  if 
Venezadan  exporten  of  redraw  rod  are 
denied  the  subsidy  inherent  in  the 
higher  rate  of  exchange  availaMe  for 
converting  export  earnings  than  for 
buying  isBporta,  they  wodd  have 
expoitsd  less  mfraw  rod  in  quantity 
terms.  It  is  fanpoaaible  to  say  predsely. 
however,  by  «diat  quantity  die  levd  of 
exports  wodd  have  fallen,  if  we  were  to 
accept  petitioner's  contention,  by 
eliminating  die  subsidy  incmne  from  the 
denominator,  we  may  inadvertently 
penalize  exporten  for  exports  diet  they 
would  never  have  made  absent  the 
subsidy  income. 

The  present  case  is  distinguishaUe 
from  Brazil  Sieet  and  Strip  because  the 
benefit  in  that  case  was  dearly 
identifiaUe  and  recorded  as  a  separate 
line  item  in  the  accounting  records  of  the 
respondent  companies,  te  the  instant 
case,  the  value  of  the  belient  cannot  be 
similarly  iadated.  Th«eibre,  it  wodd  be 
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too  raeculative  to  attempt  to  extract  the 
benoit  from  the  multiple  exchange  rate 
system  from  the  companies'  sales 
values. 

Comment  &■  Petitioner  contends  that 
the  duty  deposit  rate  should  reflect 
increases  in  the  export  bond  percentage 
wliich  occurred  after  the  review  period 
but  prior  to  the  preliminary 
determination. 

Respondents  argue  that  the  continued 
fluctuation  in  the  dollar/bolivar 
exchange  rate  (see  Comment  4)  and  the 
possibility  that  the  value  of  the  export 
bond  might  be  reduced,  mandate  that 
the  Department  base  its  calculation  on 
data  for  the  review  period. 

DOC  Position:  We  verified  that  the 
export  bond  percentages  under  this 
program  were  increased  both  during  and 
after  the  review  period,  with  the  most 
recent  change  occurring  in  July  1987. 
This  latest  increase  became  effective 
after  the  review  period  but  prior  to  our 
preliminary  determination  and  we  were 
able  to  verify  and  measiuv  the  benefits 
from  that  increase.  Therefore,  our 
criteria  for  a  program-wide  change 
determination  have  been  met  and  we 
have  accordingly  adjusted  the  duty 
deposit  rate  to  reflect  this  change. 

Comment  7:  Petitioner  aigues  that  the 
benefit  under  the  exfKHt  bond  program 
should  be  calculated  according  to  the 
current  nominal  export  bond  percentage 
applicable  to  redraw  rod  producers. 
Petitioner  maintains  that  the  value  of 
the  export  bonds  does  not  depend  upon 
any  fntare  contingency,  such  as  the 
recipients'  total  taxable  income  or 
income  tax  Uability  and  can  be 
calculated  precisely  at  the  time  of 
export  Petitioner  refers  to  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steei  Wire  Nails 
from  New  Zealand  ("New  Zealand 
Nails")  (52  FR  37196.  October  5, 1987)  as 
support  for  its  position. 

DOC  Position:  We  agree.  Respondents 
are  able  to  predict  acctirately  the  value 
of  the  bond  at  the  time  of  the  sale.  In 
fact,  the  redraw  rod  producers  book  the 
value  of  the  bonds  on  the  date  of  the 
invoice  even  though  CBV  has  not 
actually  issued  the  bond  to  the 
company.  Therefore,  we  have  followed 
our  methodology  in  New  Zealand  Nails 
in  this  determination. 

Comment  8:  Respondents  argue  that 
any  benefit  under  the  export  bond 
program  should  be  reduced  to  reflect  the 
discounted  amount  exporters -of  redraw 
rod  normally  received  after  selling  their 
right  to  receive  the  bond. 

Petitioner  contends  Aat  tfae-value  of 
export  bonds  should  not  be  reduced  to 
reflect  the  discounted  amount  exporters 
receive  after  discountkig.  Petitioner 
aigues  that  companies'  diseount  the 


bonds  due  to  administrative  delays  by 
the  GOV  in  processing  bond 
applications  and  that  the  Department  in 
the  past  has  not  taken  into  account,  in 
calculating  subaidies,  reductions  in 
benefits  doe  to  administrative  delays. 

DOC  Position:  We  have  consistently 
disallowed,  as  an  offset  under  section 
771(6)  of  the  Act.  reductions  in  benefits 
due  to  administrative  delays.  (See  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Welded  Carbon 
Steel  Pipe  and  Tube  J^vducts  from 
Turkey  (51  FR  1208.  January  m  1966)1. 

Comment  9:  Petitioner  acgues  that  tne 
producers  of  n&tvH  rod  receive  a 
certain  discount  under  the  export  price 
formula  applicable  to  primary  aluminum 
purchases  and  that  there  is  no 
commercial  justification  for  this 
discount  Furthermore,  petitioner 
contends  that  if  the  domestic  price  does 
not  have  an  equivalent  discount  and 
there  is  nothing  inherent  in  the  domestic 
price  calculation  to  make  up  for  the  lack 
of  such  a  discount  the  discount  in  the 
export  price  formula  constitutes  an 
export  subsidy. 

Moreover,  petitioner  contends  that  the 
current  domestic  price  ceiling  on 
primary  aluminum  may  not  always  be  so 
far  below  the  IME  price  as  to  negate  the 
preference  enjoyed  by  exporters  over 
domestic  consumers  by  reason  of  the 
discount  availaUe  in  the  export  price 
formula.  In  addition,  petitioner 
maintains  that  given  the  respondents' 
history  of  misleading  the  Department 
concerning  the  domestic  pricing  of 
aluminum,  the  existence  of  the  ceiling, 
price  should  not  be  assumed. 
Consequently,  petitioner  submits  that 
the  Department  should  use  the  best 
information  available  and  assume  that 
the  discount  under  the  export  price 
formula  is  not  available  under  the 
domestic  price.  Finally,  petitioner 
asserts  that  the  final  net  export  and 
domestic  prices  for  primary  aluminum 
were  not  verified  because  veriiScation 
could  not  be  performed  at  the  aluminum 
suppliers. 

Respondents  argue  that  because  the 
bases  of  die  export  price  and  domestic 
price  are  different  the  fact  that  a 
discount  is -included  in  the  export  price 
calculation  and  not  the  domestic  price 
calculation  is  unimportant.  The  only 
relevant  consideration,  according  to  the 
respondents,  is  tiie  final  prices  paid  for 
primary  aluminum  under  both  pricing 
structures. 

Respondents  also  contend  that  the 
domestic  and  export  prices  paid  by  the 
redraw  rod  producers  were  verified  at - 
the  companies  and  that  verifieation.at 
the  alumiimm  suppliers  was  not 
nacessaiy.  Fina%.  re^iondents 
maintain  tiiat  tiie  Department  is  neither 


required,  nor  penaitted.  to  weCtiUte  as 
to  what  may  happen  in  the  nitHre 
concemiiig  aluminum  input  pricing  in 
Venezuela. 

DOC  Position:  We  were  able  to 
sufficiently  verify  at  the  thMe 
respondent  companies  that  the  export 
price  charged  was  generally  higher  than 
the  domestic  price  duriog  1986,  our 
review  period.  (When  it  was  hot  we 
determined  the  difCsrence  to  be 
countenrailable.)  This  is  true  even  with  - 
the  indiiekm  of  certain  discounts  in  the 
export  price  formula.  We  note 
petitioner's  concerns  widi  respect  to  the 
often  untimely  and  inaccurate 
information  submitted  by  respondents 
regarding  the  aluminum  Input  pricing 
issue.  If  a  countervailing  duty  order  is 
issued  as  a  result  of  this  investigation, 
we  will  reexamine  the  entire  aluminum 
input  pricing  issue  in  any  administrative 
review  that  may  be  requested. 

Comment  10:  Petitioner  contends  that 
the  cost  of  export  credit  insurance, 
which  is  required  to  receive  FINEXPO 
financing,  should  not  be  considered  an 
ofbet  to  the  benefit  under  the  program. 
As  support  for  its  argument  petitioner 
points  out  that  in  consideration  of  credit 
insurance  premium  payments,  a  firm  not 
only  becomes  eligible  for  FINEXPO 
financing,  but  also  receives  soibething  of 
value,  namely  credit  insurance. 

Respondents  contend  that  the  cost  of 
tfie  credit  insurance  should  be 
considered  an  offset  They  argue  that 
the  purchase  of  insurance  has  no  real 
practical  purpose  otiier  than  to  qualify 
for  FINEXFb  financing,  since  the 
payment  obligations  used  as  collateral 
for  the  financing  were  backed  by 
irrevocable  letters  of  credit 

DOC  Position:  We  determine  that  the 
payment  of  the  export  credit  insurance 
premiums  is  not  an  offset  under  section 
771(6)  of  the  Act  Payment  of  credit 
insurance  premiums  is  not  analogous  in 
this  case  to  "an  application  fee,  deposit 
or  similar  payment"  In  oonsideratlon  for 
the  payments  cited  as  offsets  in  the 
statute,  a  company  onfy  becomes' 
eligible  for  receipt  of  the  government 
benefit  In  the  instant  case,  bi  . 

consideration  for  the  purchase  of  export 
credit  bisurance,  a  company  not  pofy 
becJDmes  eligible  for  a  govenunent 
benefit  but  also  receives  sometting'  of     . 
additional  value,  limited  though  it  may 
be. 

Comment  11:  Reepondents  aigue  that 
WINEXPO  short-tenn  loans  provldje  a 
mechanism  for  the  flnanch^  of  doUar- 
denonUnated  export  reorivaUes  ydthin 
Venenwla.  thus,  retpoodenta  assert,  fbf 
all  practical  purposes  the  lofens  are  Ab, 
functional  equivalent  of  dcdtarr 
denominated  loans. TherefOi%. 
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accordinR  to  respondents,  the 
approprifiie  benchmaiic  is  the  average 
United  S^^tes  prime  rate  charged  by 
banks  oi)  jihort-tenn  business  loans. 
Howevet.!  respondents  continue,  if  the 
Departmlebt  were  to  use  a  Venezuelan 
benchmark,  the  benefit  under  the 
program  would  be  n^igible. 
RespondteU  argue  tfiat  the  benefit 
should  b^l  calculated  by:  (1)  using  as  a 
benchmsiilc  the  interest  rate  diaiged  by 
the  commercial  bank  on  the  portion  of 
the  financing  provided  from  such  bank's 
own  resoiinxs;  (2)  deducting  the  cost  of 
insuranc^as  an  offset;  and  (3)  allocating 
the  bene^l  over  redraw  rod  sales  to  the 
United  States. 

Moreover,  respondents  contend  that 
the  loana  under  the  FINEXPO  program 
are  relat^ely  unique  because  of  the  use 
of  high  qublity  collateral  and  the  added 
security  ( n  an  insurance  policy 
guaranteMng  payment.  Consequently, 
respondents  argue  that  the  standard 
national  average  interest  rates  are 
clearly  iij^PPlica^le  as  benchmarks. 

Petitio^r  asserts  that  the  most 
appropriate  benchmaric  in  calculating  a 
benfit  under  the  short-term  FINEXPO 
financing  brogram  is  the  national 
average^mmercial  interest  rate  for 
short-tern  financing  in  Venezuela. 
Petitionei- {cites  the  Subsidies  Appendix 
in  suppoMI  of  its  position.  Petitioner  also 
disagreed  With  respondents'  contention 
that  the  Department  should  calculate 
companyf^ecific  countervailing  duty 
rates  for  FINEXIV  financing.  Petitioner 
maintains  that  a  "significant 
differentikl"  under  section  706(a)(2)(A) 
of  the  Act  does  not  exist  among  the 
companies. 

DOC  Position:  In  accordance  with 
past  practice  [See  the  Final  Affirmative 
Countenhdiling  Duty  Determination: 
Certain  akel  Wire  Nails  from  Thailand 
(52  FRSaq^.  October  2, 1987)],  we  have 
used  the  tiational  average  slvot-term 
interest  r^^e  as  our  benchmaric  in 
calculatii^i  the  benefit  under  the 
FINEXPPIero^m.  Using  a  U.S. 
benchmaric  is  inappropriate  because  the 
loan  is  not  denominated  in  dollars. 
Finally,  although  the  collateral  for  these 
loans  may  be  of  high  quality,  the  hig^ 
inflation  r«te  in  Venezuela  and  the 
govemm^^t-controUed  interest  rates 
would  teiia  to  encourage  banks  to 
charge  th  ^highest  interest  rates 
possible,  regardless  of  the  quality  of  the 
coUaterall 

Comment  12:  Petitioner  contends  that 
the  redraw  rod  producers  received  a  tax 
credit  un^fcr  Decree  1775  in  1987  and 
that  the  duty  deposit  rate  should  reflect 
the  receii  I  of  the  credit. 

Respor  (tents  argue  that  the  benefits 
under  De  ^tee  1775  are  available  to  a 


wide  range  of  industrial  sectors  and, 
therefore,  do  not  confer  a 
cbuntervailable  benefit.. 

DOC  Position:  We  disagree  with 
petitioner  that  the  tax  credits  received 
outside  the  review  period  should  be 
reflected  in  the  duty  deposit  rate.  Any 
benefits  that  may  have  accrued  from 
this  program  in  1987  would  be  captured 
in  any  administrative  review  that  may 
be  requested,  if  the  program  is  found  to 
confer  a  subsidy.  Furthermore,  in 
accordance  with  past  practice,  under 
our  lag  methodology,  tax  benefits 
claimed  in  19^  would  be  allocated  over 
1988  sales,  for  which  data  are 
unavailable. 

Comment  13:  Petitioner  argues  that,  if 
SURAL  paid  a  lower  rate  of  slaes  tax 
than  other  companies  during  the  review 
period,  the  difference  should  Im  treated 
as  a  countervailable  subsidy. 

Respondents  contends  that  the  sales 
taxes  were  paid  at  the  full  rate  under  the 
law. 

DOC  Position:  We  verified  that 
SURAL  paid  the  same  rate  of  sales  tax 
in  1986  as  other  industries  within  the 
same  municipality.  We  also  verified  that 
SURAL  paid  its  municipal  sales  taxes  at 
the  rate  decreed  by  law.  Therefore, 
there  is  no  countervailable  sulMidy. 

Comment  14:  Respondents  assert  that 
the  following  programs  should  be  found 
not  to  exist:  MOF  loans  and  loan 
guarantees,  and  sales  tax  exemptions. 

DOC  Position:  We  verified  that  a 
program  of  MOF-provided  loans  to 
public  sector  companies  does  exist.  We 
also  verified  that  public  sector  ~ 
companies  are  eligible  to  contract  for 
loans  with  private  financial  institutions 
with  the  full  guarantee  of  the  loan 
provided  by  the  GOV. 

We  cannot  determine  that  the 
provision  of  a  sales  tax  exen^ition  does 
not  exist.  While  it  is  not  a  program  as 
such,  we  cannot  dismiss  it  entirely 
because  a  sales  tax  exemption  was 
arranged  by  a  Venezuelan  steel 
company  in  1984.  [See  Preliminary 
Affirmative  Countervailing  Duty 
Exterminations:  Certain  Carbon  Steel 
Products  from  Venezuela  (50  FR 11227. 
March  20, 1985)].  We  have  determined, 
however,  that  the  producers  of  redraw 
rod  did  not  receive  any  exemptions  frt>m 
sales  taxes  during  the  review  period. 

Verification 

Except  where  noted,  we  verified  the 
information  used  in  making  our  final 
determination  in  accordance  with 
section  776(a)  of  the  Act  We  used 
standard  verification  procedures 
including  meeting  with  government  and 
company  officials,  examination  of 


relevant  accounting  records  and  original 
source  documents  of  the  respondents. 
Our  verification  results  are  outlined  in 
the  public  versions  of  the  verification 
reports  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099)  of  the  Main 
Commerce  Building. 

Suspension  of  Liquidation 

In  accordance  with  our  preliminary 
affirmative  countervailing  duty 
detennination  published  on  Octot)er  14, 
1987,  we  directed  the  U.S.  Customs 
Service  to  suspend  liquidation  on  the 
products  under  investigation  and  to 
require  that  a  cash  deposit  or  bond  be 
posted  equal  to  the  estimated  bonding 
rate.  The  final  count^ailing  duty 
determination  was  extended  to  coincide 
with  the  final  antidimiping  duty 
determination  on  the  same  product  ttom 
Venezuela,  pursuant  to  section  606  of 
the  Trade  and  Tariff  Act  of  1984  (section 
705(aKl)  of  the  Act).  Under  Article  5, 
paragra|di  3  of  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VL  XVL  and  XXUI  of  the 
General  Agreement  on  Tariffs  and 
Trade  (the  Subsidies  Code),  provisional 
meaifures  cannot  be  imposed  for  more 
than  120  days  without  final  affirmative 
determinations  of  subsidization  and 
injury.  Therefore,  on  February  9, 1988, 
we  instructed  the  U.S.  Customs  Service 
to  discontinue  the  suspension  of 
liquidation  on  the  subject  merchandise 
entered  on  or  after  February  12, 1988, 
but  to  contintde  the  suspension  of 
liquidation  of  all  entries,  or  witiidrawals 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
October  14. 1987.  and  February  11, 198a 
We  will  reinstate  suspension  of 
liquidation  imder  section  703(d)  of  the 
Act  if  the  rrC  issues  a  final  affirmative 
injury  determination,  and  will  require  a 
cash  deposit  on  all  entries  of  the  subject 
merchandise  in  an  amount  equal  to  38.40 
percent  ad  valorem. 

rrC  Notification 

In  accordance  with  section  705(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

If  the  ITC  determines  that  material 


24774 


Federttf  Regbter  /  Vbi.  53.  Nb-'Jizb  '/  iTliuitiaay.  luiie  30,  1988  /  Notices 


injury,  or  the  threat  of  material  in|ury, 
does  not  exist,  this  proceeding  will  be 
terminated,  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
rrC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order  directing  Customs  officers  to 
assess  countervailing  duties  on  all 
entries  of  redraw  rod  from  Venezuela 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  as  described  in  the 
"Suspension  of  Liquidation**  section  of 
this  notice. 

This  notice  is  published  pursuant  to 
section  705(d)  of  the  Act  [19  U.S.C 
l67ld{d)J. 
Ian  W.  MaiM. 

Assistant  Secretary  for  Import 

Administration. 

June  22, 1968. 

(FR  Doc  88-14773  Filed  6-2»-88:  &45  ami 

BILLING  CODE  SStt-OS-M 

National  Tedmical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
Ucenae;  Novo  Laboratoriea 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Novo 
Laboratories,  having  a  place  of  business 
at  Danbury,  Connecticut,  and  BACTEC 
Corporation,  having  a  place  of  business 
at  Honston,  Texas,  a  co-exclusive  right 
in  the  United  States  and  in  certain 
foreign  countries  under  the  rights  of  the 
United  States  of  America  to 
manufacture,  use,  and  sell,  for  the 
agricultural  crop  and  forestry  mariceis, 
products  embodied  in  the  inventicm 
entitled  "Acetate  Selected  Bacillus 
thuringieasu  and  Method  of  Use,*'  U.S. 
Patent  Application  7-050,450.  The  patent 
rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Agriculture. 

The  proposed  co-exclusive  licenses 
will  be  royalty-bearing  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C  209  and  37  CFR  404.7.  The 
proposed  licenses  may  be  granted 
unless,  within  sixty  days  from  the  date 
of  thi*  published  Notice,  NTIS  receives 
written  evidence  and  argument  whidi 
establishes  diat  the  grant  of  the 
proposed  licenses  would  not  serve  the 
public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
licenses  must  be  submitted  to  Douglas ). 


Campion,  Office  of  Federal  Patent 

Licensing.  NTIS,  Box  1423,  Spriogfield. 

VA  22151. 

Douglas  |.  Camptoo, 

Office  of  Federal  Patent  Licensing,  National 

Technical  Information  Service,  U.S. 

Department  of  Commerce. 

(FR  Doc.  88-14684  Filed  6-29-88;  8:45  am) 


intent  To  Grant  Exdueive  Patent 
Ucenee,  Organic  Biotechnology,  Inc. 

The  National  Technical  Infonnation 
Service  (NHS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Organic 
Biotechnology.  Inc.  having  a  {riace  of 
business  at  Cambridge,  Massachusetts, 
and  BACTEC  Corporation,  having  a 
place  of  business  at  Houston.  Texas,  a 
co-exclusive  ri^t  in  the  United  States 
and  in  certain  foreign  countries  under 
the  right  of  the  United  States  of  America 
to  manufacture,  use,  and  sell,  for  the 
home  and  garden  marlcets,  products 
embodied  in  the  invention  entitled 
"Acetate  Selected  Bacillus  tfiuringiensis 
and  Method  of  Use."  U.S.  Patent 
Application  7-060,450.  The  patent  ri^ts 
in  this  invention  have  been  assigned  to 
the  United  States  of  America,  as 
represented  by  the  Secretary  of 
Agriculture. 

The  proposed  co-exclusive  licenses 
will  be  royalty-bearing  and  will  comply 
with  the  tenns  and  conditions  of  35 
U.S.C.  209  and  37  CFJL  404.7.  The 
proposed  licenses  may  be  granted 
unless,  within  sixty  days  fi>om  the  date 
of  this  published  Notice.  NTIS  receives 
written  evidence  and  argument  which 
establishes  that  the  grant  of  the 
proposed  licenses  would  not  serve  the 
public  interest 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
licenses  must  be  submitted  to  Douglas ). 
Campion,  Office  of  Federal  Patent 
Licensing.  NHS.  Box  1423,  Spri^eld. 
VA  22151. 


Douglas). 

Office  of  Federal  Patent  Licensing,  National 
Technical  Information  Service,  US. 
Department  of  Commerce. 

(FR  Doc  88-14686  FUed  fr-21»-88: 6:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Amy 

Army  Science  Board,  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Coaunittee  Act 
(Pub.  L  92-483),  announcement  is  made 
of  the  following  Committee  Meeting: 


Name  of  the  Committee:  Army 
Science  Board  (ASB). 
Dates  of  Meeting:  21  and  22  July  1988. 
Time: 

0800-1700  hours,  21  July 
0800-1430  hours.  22  July 

Place:  Fort  Rucker.  Alabama. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  on  Human  Dimenaions  in 
Army  Safety  will  conduct  its  initial 
meeting  at  tfie  United  States  Army 
Safety  Center  (U8ASC).  Fort  Rucker. 
Alabama.  Briefings  will  be  conducted  by 
various  members  of  the  USA8C  staff  as 
well  as  a  representative  from  the  Army 
General  Counsel  Past,  current  and 
planned  actions  will  be  discussed  in 
accordance  wridi  the  Terms  of 
Reference.  This  meeting  is  open  to  the 
public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in 
the  manner  permitted  by  the  committee. 
The  ASB  Administrative  Officer,  Sally 
Warner,  may  be  contacted  for  further 
informati<m  at  (202)  895-3039/7046. 
SdlyAWamar. 

Administrative  Officer,  Army  Science  Board. 
(FR  Doa  68-14680  Rled  6-29-88: 6:45  am| 
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Corpe  of  Engineer  a,  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 


(DEIS)  For  a  Draft  FoeoMRy  Report  on 


Improvemenla  to  ttw  Lower 
■RononganeM  raver  navigaiion 
System    Lecka  and  Dame  No.  2.  Na  3, 
and  N^  4  ^tttut  PRIaburgh,  PA 


r.  U.Sw  Army  Corps  of  Engineers. 
DoD. 

ACnow;  Notice  of  intent. 

SUMMARr.  The  Pittsburgh  District.  U.S. 
Army  Corpe  tA  Engineers,  is  studying  the 
feasibility  of  replacing  and/or 
reconditioning  the  lowermost  three 
locks  and  dams  (Lodes  and  Dams  No.  2. 
No.  3.  and  Na  4)  on  the  Monongahela 
River  Navigation  System.  Two  of  these 
facilities  (Locks  and  Dams  3  and  4) 
consist  of  undersizad  locks  (58  feet  x  360 
feet  and  58  feet  x  720  feet)  and 
deteriorating  locks  aoad  dams  built 
between  1905  and  1932.  Because  of  the 
age  and  condition  of  these  stnictnres 
and  the  necessity  to  keep  the  navigation 
system  whole  and  operating, 
replacement  or  reconditimiing  action 
will  become  necessary  in  the  very  near 
future. 


r/Mv  wroimaTion;  The 
Lower  Monongahela  River  Navigation 


a?^^ 


^ 
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Report  will  be  prepared  under  an 
authoriziqg  resolution  adopted  by  the 
Committe^lon  Public  Wotloi  and 
Ttansportajtion  of  the  United  States 
Houae  ofK^ptesentatives  on  September 
23. 1970.  inie  report  will  examine  the 
existing  pt^blems  and  ctmcems  twithin 
the  study  Wea  (River  Mile  0  to  River 
K^le  41.5)  |df  Uie  Lower  Monongahela 
River  and  netwrnine  the  proper  action  to 
reconunei^  to  alleviate  these  problems. 
The  reaMmaUe  alternatives  currently 
encompattta  new  dam  stmctore  at 
Locks  and  Dam  2  (River  Mfle  11.2)  and 
new  twin  M  foot  X  720  foot  lodes  at 
Locks  UMipam  4  (River  Mile  41.5).  In 
addition.  ^4dcs  and  Dam  3  would  be 
replaced  immediately  downstream  at 
River  Kfile^2.2  or  upstream  at  River 
Mile  24A  klso  under  consideration  are 
the  followUg  two  alternatives: 

(1)  The  instruction  of  locks  and  dam 
at  River  Mile  22.2  to  rpelace  both  Locks 
and  Dams^  and  3:  and 

(2)  The  e^truction  of  locks  and  dam 
at  River  Mile  20.1  to  replace  both  Locks 
and  Dams  13  and  4. 

Signific^t  issues  that  will  be 
discussed  ji  the  Draft  EIS  include 
possible  c|^nges  in  Monongahela  River 
pool  eleva^ons.  navigation  channel 
dredging,  ^id  dredged  material  disposal. 
The  impact  lof  navigation  improvements 
and  relate^  changes  in  navigation  traffic 
on  Monontthela  River  water  quality, 
fish  populiflion,  and  bottom  habitat  will 
also  be  key|topics  for  discussion  in  the 
Draft  EIS.^ 

The  Pittsburgh  District  met  with  the 
U.S.  Fish  ahd  WUdlife  Service  and 
Pennsylvaii|a  Fish  Commission  on  May 
9. 1988  to  4iBcus8  Fish  and  WUdlife 
Service  ac^i^ties  that  ate  required  for 
the  preparation  of  a  Fish  and  Wildlife 
Coordinatiiii  Act  Report  on  the  Lower 
Monongahela  River  Navigation  Study. 
The  public  mvolvement  program  will 
formally  bfgin  in  FY  89  and  shall  consist 
of  a  scopincj  meeting  (date  not 
scheduledlj^nd  Federal.  State,  and  local 
interagency)  coordination,  interaction 
with  private  industry,  and  additional 
public  meeittngs.  Comments  are 
encouraged  Ifiram  concerned  Federal, 
State,  and  lecal  agencies,  as  well  as 
from  private  industries,  local  groups, 
and  the  geMral  publia  For  further 
details,  coojact  Mr.  James  A.  Purdy  at 
the  Pittsbuf^  District,  U.S.  Army  Corps 
of  Engineelt  William  S.  Moorhead 
Federal  Building,  1000  Liberty  Avenue. 
Pittsburgh.  {Pennsylvania  15222-4160, 
phone  nuoober  412-044-0844. 

The  Draft  EIS  wiU  be  included  within 
the  Draft  F^iasibility  Report  which  is 


scheduled  for  completion  in  October 

198a 

Gaaf|aM.hailK.|r.. 

Colonel.  Corp»  ofEngineen.  District 
Engineer. 

(PR  Doc.  W-14e83  FUed  6-2S-88:  «:46  am] 


OepartfMnt  Of  llw /Ur  FOre* 
USAF  SdMittfic  Advtoory  BMvd; 


June  22,  IMS; 

The  USAF  Scientific  Advisory  Board 
AD  Hoc  Committee  on  Aircraft 
Infrastructure— Subsystem  and 
Component  ReliabUity  improvement 
Research  and  Development  Needs  will 
meet  for  the  third  time  on  20  July  1988, 
from  8:00  a  on.  to  5:00  pjn.,  at  the 
General  Dynamics  (CD)  Corporation,  Ft 
Worth,  TX  and  on  27  July  1908  from  8:00 
a  jn.  to  5A)  pjn..  at  the  Texas 
Instruments  (TI)  Corporation.  Ft  Worth. 
TX. 

The  purpose  of  this  meeting  is  to 
receive  briefings  and  gather  information 
on  CD's  and  TTs  perception  of  the 
problem  and  their  efforts  to  solve  them. 
This  meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
Section  552b(c)  of  Title  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  wfll  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  097-4048. 
Patsy  |.  Conaar. 

Air  Force  Federal  Register  Liaison  Offtcer 
[PR  Doc.  8»-14682  Hied  6-29-88;  8:45  am] 


DEPARTMENT  OF  ENERGY 

CoordbwUng  Subeominme*  on 
Polroloum  Storago  A  Tramportalion, 
CommHtoo  on  PMrotoum  Storago  & 
Transportation,  National  Petrotoum 
Council;  Opon  Mooting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Coordinating  Subcommittee  on 
Petroleum  Storage  and 
Tt'ansportation  of  the  Committee  on 
Petroleum  Storage  ft  Transportation 
of  the  National  Petroleum  Council. 

Date  and  Time:  Wednesday.  July  2a 
1088.  lOKX)  a.m.  (Please  note  time 
change). 

Place:  O'Hara  Hilton,  Amelia  Room, 
OTIara  International  Airport, 
Chicago,  Illinois  (Please  note 
change  in  meeting  place). 


CoiUoct- Margie  D.  Biggerstaff.  U.S. 

Department  of  Energy,  Office  of 

Fossil  Energy  (FE-1).  Washington. 

D.C  20585.  Telephone:  202/580- 

4005. 
Puipoaeofthe  Parent  Council:  To 

provide  advice,  information,  and 

recommendations  to  the  Secretary 

of  Bneigy  on  matters  relating  to  oil 

and  gas  or  the  oil  and  gas 

industries. 
Puipoae  of  the  Meeting:  Review  task 

group  status  and  discuss  study  draft 

assignments. 

Tentative  Agenda: 
—Opening  remarks  by  the  Chairman 

and  Government  Cochainnan. 
—Review  task  group  status. 
— Discuss  study  draft  assignments, 
-^scuss  any  odier  matters  pertinent 

to  the  overall  assignment  from  the 

Secretary  of  Energy. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Subcommittee  on  Petroleum  Storage  ft 
Transportation  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderiy  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Subcommittee  will  be  permitted 
to  do  so.  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Ms. 
Maigie  D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room.  Room  lE-loa  DOE  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington.  DC  between  the 
hours  of  9:00  a.m.  and  4K)0  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Donald  L  Bauer. 

Principal  Deputy  Assistant  Secretary,  Fossil 
Energy. 

[FR  Doc  88-14789  Filed  6-29-88;  8:45  am] 


Economic  Regulatory  Administration 

[ERA  Docket  Na  80-31-NQ] 

Great  Lakes  Gas  Transmission  C04 
Application  to  Amand  Authorization  to 
Import  and  Export  Natural  Gas  From 
Canada 

AOfNCV:  Economic  Regulatory 
Administration.  DOE. 


24^7» 
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action:  Notice  of  applicatioB  to  amend 
authorization  to  import  and  expoH 
natural  gat  from  Canada. 


;  The  Economic  Regulatory 
Adniinistration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  May  16, 1968,  of  an  ap|Acation  filed 
by  Great  Lakes  Gas  Transmission 
Company  (Great  Lakes)  requesting  an 
amendment  to  its  natural  ^s  import/ 
export  authorization  granted  by  the  ERA 
in  Opinion  and  Orders  No.  81  and  81-A 
issued  May  9, 196S,  July  24. 1905, 
respectively.  The  amendment  for  wdiich 
Great  Lakes  seeks  approval  would 
permit  it  to  increase  vohmes  of  natural 
gas  it  presently  imports  and  ejqmrts 
under  a  transportatioa  service 
agreement  with  TransCanada  P4ielines 
limited  (TransCanada)  from  887,500  Mcf 
per  day  to  925.000  Mcf  per  day  for  a 
term  ending  November  1. 2005. 

The  application  is  filed  with  die  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No, 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  August  1. 1988. 

FOR  niHTMDI  MFORMATION  CONTACT: 

Robert  Groner.  Natural  Gas  Division. 
Economic  Regulatory  Administration, 
U.S.  Department  of  Enogy.  Forrestal 
Building.  Room  GA-07e^  1000 
Independence  Avenue.  SW., 
Washington.  DC,  20585,  (202)  586- 
1657. 

Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing.  Office  of  General  Counsel 
U.&  Department  of  Energy.  Forrestal 
Building.  Room  a&-042. 1000 
Independence  Avenue.  SW., 
Washington.  DC  20S8S.  (202)  586- 
6667. 


;  Great 

Lakes  is  a  Delaware  corporation  with  its 
principal  office  in  Detroit.  Michigan. 
Great  Lakes  would  import  all  of  the 
volumes  under  the  TransCanada 
contract  at  the  U.S.-Canadian  boundary 
near  Emerson.  Manitoba,  Canada  for 
transportation  through  Minnesota  to  the 
U.S.-Canadian  boundary  near  Sault  Ste. 
Marie  and  St.  Clair,  Michigan.  There,  the 
gas  would  be  exported  back  into 
Canada  for  redelivery  to  TransCanada 
and  its  customers.  None  of  the  gas 
volumes,  including  additicmal  the  37.500 
Mcf  in  daily  contract  quantities  Great 
Lakes  requests  to  import  and  export 
would  be  delivered  to  markets  in  the 
United  States. 


The  decision  oo  tfie  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  impart  policy 
guidelines,  under  whidi  die 
competitiveness  of  an  import 
arrangnnent  in  die  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (48  FR 
8684.  February  22, 1964).  In  reviewing 
natural  gas  tacpart  qipUcatioas,  die  ERA 
considera  the  domestic  need  for  the  gas 
to  be  exported,  ud  any  otfier  Isenes 
determined  by  the  Administrator  to  be 
appropriate  in  a  particular  case.  Parties 
that  may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  fordi  in  the 
policy  guidelines  for  die  import 
authority  and  on  the  domestic  need  for 
the  gas  in  their  responses  on  die 
requested  export  audiority.  The 
applicant  asserts  diat  diis  import  and 
export  ammgement  wiU  be  in  die  public 
interest  because  TransCanada  has 
advised  Great  Lakes  diat  die  increase  in 
transportadon  volumes  for  wdiich  Import 
and  export  authtMlzatton  is  being 
requested  is  necessary  to  satisfy  its 
forecasted  market  requirements  in 
Eastern  Canada  for  &e  sale  and 
transportation  services  it  offiers  to  its 
customen.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 


Public 


Pncediiies 


In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  peraon 
wishing  to  become  a  party  to  die 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  toe 
any  decision  on  the  apidication  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  bom  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appn^wiate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
PartSOa 

Protests,  notions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  fUod  wi&  die  Natural  Gas 
Division.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration, 
Room  GA-078.  RG-23.  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington,  DC  20585.  (202)  566- 


9478.  They  must  be  filed  no  later  dian 
4:30  pjn.  e.d.ti  August  1, 10B8i 

The  AdBsMetrator  taitends  to  devriop 
a  dedaiooal  Moosd  oo  die  appHcation 
thmngji  responses  to  this  noBce  by  • 
partiea,  Inctadhig  die  parties'  written 
cononsnts  tod  ttfUtt  dMroto, 
Addittooal  procederee  will  be  used  as 
necessary  to  acUeve  a  complete 
understanding  of  dM  facte  and  issues.  A 
party  seddng  interveatian  may  request 
that  additional  ptooeduret  be  provided, 
such  as  additional  written  comments,  an 
oral  presentatioa.  a  confarenoe,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  commento  should 
explain  why  diey  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  Question  of  fact 
law,  or  policy  at  issue,  «now  that  it  it 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  raquest 
for  a  coitferenoe  should  demoostrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  ttat  diere 
are  factual  issues  genuinely  in  diqmte 
that  are  relevant  aad  matwial  to  a 
decision  and  that  a  ttial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facte. 

If  an  addittonal  procedure  U 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requeste 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  die  qiplication 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  560316. 

A  copy  of  Oeat  Lakes'  application  is 
available  for  inspection  and  copying  in 
the  Natural  Ges  Division  Dodcet  Room, 
GA-076-A  at  the  above  address.  The 
docket  room  is  open  between  the  houn 
of  8A)  ajD.  and  4:30pjn.,  Monday 
through  Friday,  exoqrt  Federal  holidays. 

Issued  in  WasUngton,  DC.  Jnne  23. 1988. 
CoBstumL.  Kuddsy, 
Acting  Director,  Offlce  ofFueU  Pn^rams. 
Economic  Regulatory  Administration. 
[FR  Doc.  88-14788  FOed  6-29-88: 8:45  am] 
BNjjNa  ceoc  sias^i-N 


umco  oi  Biwrpif  hmmvcii 


(PREP) 

AOmcr.  Office  of  Energy  Research, 
DOE. 

ACTKNC  Program  solidtetion 
announcement 

summary:  The  porpoee  of  dite  notice  is 
to  announce  the  availability  of  the  PKEP 


3iia;grs3gFgr^i- 
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solicitaticjU.  to  identify  the  institutions 
which  wiDbe  el^ble  for  this  grant 
program;  ahd  to  inform  potential 
ajqdicant  tkif  the  closing  date  and 
location  f  ■if  submission  of  applications 


for  a 


under  this  program. 
rMNTi 


.  lent  of  Eneigy  (DOE)  is 
ith  the  supply  of  science 
ing  professicmak  to 
R&D  mission  mid  is 
„  m  the  Eneigy  Reoiganization 
Act  of  1974  to"*  *  *  assure  an 
adequate  au|^Iy  of  manpower  for  (he 
accomplishment  of  energy  research  and 
developniekit  programs  by  sponsoring 
and  assistng  in  education  and  training 
activities  Uk  postsecondisty  institutions, 
vocationalischools.  and  ptiier 

institutioiU 42  U.S.C  5813  (11). 

Specifi(|4lly.  DC^s  concern  is  based 
on  die  cbi^ideration  that  the  future 
supply  of  angineering  manpower  is 
threatened!  by  two  factors:  Fewer 
students  mrolling  in  science  and 
mathemaiis  courses  in  l^gh  sdiobi  and 
fewer  stuttnts  available  to  Join  tiie 
science  ano  engineering  pool  due  to 
declining  Urth  rates.  Students  who  have 
completed  {the  ninth  grade  in  hi|^  school 
often  dedqe  not  to  take  another  science 
or  mathei9^tics  course.  Once  the 
traditional  math/sdence  sequence  is 
disrupted  jit  is  too  late  for  students  to 
meet  the  minimum  requiranents  for 
admission  ro  college  and  university 
engineering  programs. 

The  primary  purpose  of  PRQ>  will  be 
to  allevialH  manpower  shortages  in 


hi^  sdioa  students  in  the  selection  of 
college-preparatory  courses  in  sdence 
and  nathiintics.  In  the  past  isiyears, 
224  PREP  tlfofects  have  been  funded. 
These  prpiects  have  reached  over 
15.000  stnq^nts.  principally  women  and 
minoritiesjwho  have  been 
underrepr^Sented  in  the  field  of 
engiheeri^i.  Pending  Congressional 
action,  DQE  intends  to  commit  about 
$30a000  f#  the  Pre-Freshman 
Engineeriiji^  Program  tat  fiscal  year  1980. 
DOE  invitM  all  qualified  institutions 
(see  following  section)  to  write  for  a 
copy  of  its  m-Fteshman  Engineering 
Program  sblicitation.  DOE/ER-O38e. 
Notice  ofnogram  Announcement 
Number  DB-PS05-88ER75433. 

EBglbility  ^  limitatkms 

The  ov^ll  intent  of  the  program  is  to 
increase  the  number  (rf  engineers  who 
graduate  tftna  college,  and  vttio  will 
continue  t  i  play  critically  important 
roles  in  the!  Nation's  overall  ener^ 
programs.  Since  PREP  is  designed  to 


accomplish  this  purpose  by  preparing 
high  sdiool  students  for.  and  guiding 
them  in.  the  selection  of  college- 
preparatory  courses  in  Science  and 
mathematics,  institutions  which  offer 
engineering  degree  programs  are 
deemed  most  qualified.  Accordingly, 
pursuant  to  the  DOE  Financial 
Assistance  Rules.  10  CFR  eoa7(b)(l), 
applications  will  be  accepted  only  from 
colleges  and  universities  which  grant 
engineering  degrees  at  the 
baccalaureate  level  instituti<ms  which 
have  articulation  agreements  with 
engineering  degree-granting  institutions 
and  institutions  which  have  formal  doal- 
degrte  pre-engineering  programs  with 
institutions  granting  engineering  degrees 
at  the  baccalaureate  level.  (If  applying 
under  the  latter  two  categories,  specific 
details  should  be  given  about  the  formal 
dual-degree  program  or  articulation 
agreement).  Other  institutions  interested 
in  participating  in  PREP  may  do  so 
through  cooperative  projects  with 
engineering  degree-granting  institutions 
(in  this  case,  the  application  must  be 
submitted  by  the  engineering  degree- 
granting  institiition). 

Application  Forms:  Program 
solicitations  are  expected  to  be  ready 
for  mailing  by  August  1. 1988. 
Applications  must  be  prepared  and 
sulmiitted  in  accordance  with  the 
instructions  and  forms  included  in  the 
program  solicitation.  Copies  of  this 
solicitatimi  may  be  obtained  by  writing 
to:  Divisfon  of  University  and  Industiy 
Programs,  ER-'M.  Office  of  Field 
Operations  Management.  Office  of 
Energy  Research.  Department  of  Energy. 
1000  Independence  Avenv«,  3W.». 
Washington.  DC'20585;  telephone . ! ..  -. 
Number  (202)  586-1634. 

Closing  Date  for  Submission  of 
Applications:  To  be  eligible, 
applications  must  be  received  by  the 
Department  of  Energy  by  4:30  p.m.. 
October  30. 1988. 

KM  HMTHCfl  WFOMMATION  CONTACT: 

All  communications  or  questions 
regarding  this  program  solicitation 
should  be  directed  to:  PREP  Contracting 
Officer  Procurement  and  Contracts 
Division;  Oak  Ridge  Opmations: 
Department  of  Energy;  Oak  Ridge. 
Tennessee  37831;  Telephone  Number. 
(615)  576-7564. 

(Catalog  of  Federal  Domestic  Assistance  No. 
81.047,  Pre-Fresliman  Engineering  Program). 
lames  F.  Decker. 

Acting  Director,  Office  of  Energy  Research. 
(FR  Doc  W-14787  Filed  6-29-48;  8:45  am] 

BIUJNO  OOOC  MSS-01-M 
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[Docket  No*.  EfM8-47t-<MM.  et  aL] 

OoMn  Stat*  Poww,  at  aL;  Elactric 
Rata,  SinaN  PowafProductioni  and 
hUarlocidng  Dtradofala  FMnga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Ocean  State  Powar 

|une  22, 1888. 

(Dodcet  No.  ER88-478-000] 

Take  notice  that  on  June  21, 1988, 
Ocean  State  Power  (Oicean  State) 
tendered  for  filing  the  following 
amendments  (the  "Amendments")  to  its 
rate  schedules  with  the  Federal  Energy 
Regulatory  Commission: 

Supplement  No.  6  to  Rate  Schedule 

FERCNal 
Supplement  No.  3  to  Rate  Schedule 

FERCNo.2 
Supplement  No.  3  to  Rate  Schedule 

FERC  No.  3 
Supplnnent  No.  3  to  Rate  Schedule 

FERCNo.4 

The  Amendments  to  the  rate 
schedules  request  approval  of  Ocean 
State's  prop<Med  rate  of  return  on 
equity.  The  Amendments  do  not 
constitute  a  rate  increase. 

Ocean  State  Power  has  requested  a 
waiver  of  the  120-day  maximum  notice 
set  forth  in  the  Commission's  regulations 
and  that  the  amended  rate  schedules  be 
permitted  to  become  effective  upon 
commencement  of  the  test  phase  of  the 
facility. 

,  .Copies  of  the  filing  were  served  upon-  • 
Boston  Edison  Company,  New  England 
Power  Company,  Montaup  Electric 
Company,  Newport  Electric 
Corporation,  the  Massachusetts 
Department  of  Public  Utilities,  the 
Rhode  Island  Public  Utilities 
Commission,  and  TransCanada 
Pipelines  Limited. 

Comment  date:  )uly  6, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  DonaM  C  Lutken 

[Docket  No.  ID-2016-000| 

)une  24. 196& 

Take  notice  that  on  June  16. 1988. 
Donald  C.  Lutken  tendered  for  filing  an 
application  for  autiumzation  under 
section  305(b)  of  the  Federal  Power  Act 
and  Part  45  of  the  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
to  hold  the  following  interlocking 
positions: 
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Position 


Chairman  ol 
the  Board 

Director 

Director 

Director 

Director 

Director „. 

Director. 

Director 


CorpctaBon 


Mississippi  Power  &  Ligtn  Company. 

Arltansas  Power  &  Ligtit  Company. 

System  Energy  Reaourcea.  mc. 

MSU  System  Servica.  bit. 

System  Fuels.  Inc. 

Elactoc  hie. 

Lamar  Life  Insurance  Company. 

Uniirst  Bank  tor  Savinge. 


J_ 


Comment  date:  ]u\y  11. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Portland  General  Electric  Company 

[Docket  Na  ER88-473-0001 
June  24. 1988. 

Take  notice  that  on  June  20, 1968, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  Sales 
Agreement  with  the  Sacramento 
Municipal  Utility  District  for  the  sale 
during  a  one-month  period  beginning  on 
March  1, 1968,  of  up  to  55,800  MWh  of 
Hrm  energy  deliverable  at  rates  not  in 
excess  of  75  MW  per  hour. 

The  contract  rates  for  energy  to  be 
sold  are  based  upon  PGE's  incremental 
cost  of  production  plus  an  additional 
amount  for  fixed  charges  (not  exceeding 
fully  distributed  fixed  chaiges)  plus  the 
costs  of  transmission. 

PGE  states  the  reason  for  the 
proposed  Sales  Agreement  is  to  allow  it 
to  recover  a  portion  of  its  fixed  chaiges 
applicable  to  certain  of  its  thermal 
generating  resources  during  a  short 
period  of  time  when  such  thmnal 
resoorces  are  not  required  for  its  system 
loads. 

PGE  requests  an  effective  date  of 
March  1, 1988  and  therefore  requests  a 
waiver  of  the  Commission's  notice 
requiremoits. 

Copies  of  the  filing  have  been  served 
upon  the  Sacramento  Municipal  Utility 
District  and  the  Oregon  Public  Utility 
Commission. 

Comment  date:  July  11. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Portland  General  Electric  Conqiany 

(Docket  No.  ER8&-474-O0O] 
June  24. 1968. 

Take  notice  that  on  June  20, 1988, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  Sales 
Agreement  wnth  the  Sacramento 
Municipal  Utility  District  for  the  sale 
during  a  one-month  period  beginning  on 
March  1. 1988.  of  up  to  107.850  MWh  of 
firm  energy  deliverable  at  rates  not  in 
excess  of  150  MW  per  horn-. 

The  contract  rates  for  energy  to  be 
sold  are  based  upon  PGE's  incremental 
cost  of  production  plus  an  additional 


amotut  for  fbced  charges  (not  exceeding 
fully  distributed  fixed  chaiges)  plus  the 
costs  of  transmission. 

PGE  states  that  reason  for  the 
proposed  Sales  Agreement  is  to  allow  it 
to  recover  a  p<Mlion  of  its  fixed  charges 
applicable  to  certain  of  its  thermal 
generating  resources  during  a  shmt 
period  of  time  when  such  thermal 
resources  are  not  required  for  its  system 
loads. 

PGE  requests  an  effiective  date  of 
April  1. 1988  and  dierefora  requests  a 
waiver  of  the  Commission's  notice 
requireotents. 

Copies  of  the  filing  have  been  served 
upon  the  Sacramento  Municipal  Utility 
District  and  the  Oregon  Public  Utility 
Commission. 

Comment  date:  July  11, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  diis  notice. 

5.  Tapooo,  Inc. 

[Docket  No.  BR82-774-0n>] 
June  24. 1908. 

Take  notice  that  on  Jime  20. 1988. 
Tapoco.  Inc.  tendered  for  filing  a 
compliance  report  pursuant  to  Ordering 
Paragraph  (D)  of  Opinion  No.  277, 39 
FERC 1 61.383  (June  29. 1987).  Tapoco. 
Inc.  states  that  according  to 
requirements  of  Ordering  Paragraph  (D) 
it  made  a  wire  transfer  to  Nantahala 
Power  ft  Lig^t  Company  in  the  amount 
of  $304,506.96  on  June  17. 1988. 
representing  $301,006  of  principle  and 
$3,502.96  of  interest  computed  in 
accordance  with  18  CFR  35.19(a). 

Comment  date:  July  11, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

6.  Centel  CoqKwatian 

[Docket  No.ER88-4(»-000] 
June  24, 1988. 

Take  notice  that  on  June  15, 1968. 
Centel  Corporation  (Centel)  tendered  for 
filing  an  Electric  Sales,  Transmission 
and  Service  Contract  between  Centel 
and  Kansas  Electric  Power 
Cooperatives,  bic.  (KEPCo).  This 
contract  has  no  rate  impact  and  allows 
for  Centel  to  serve  the  KEPCo  power 
requirement  above  their  otter  resotirces. 
It  also  allows  for  the  transmission  of 
KEPCo  resources  over  the  Coitel 
transmission  system. 

Copies  of  the  filing  were  served  iqion 
the  Kansas  Electric  Power  Cooperative. 
Inc.,  and  the  Utilities  Division.  Kansas 
Corporation  Commission,  Topeka.  KS. 

Comment  date:  July  11. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Wisconsin  Electik:  Power  Company 

[Docket  Na  ER88^70-000] 
June  24, 1988. 

Take  notice  that  on  June  15. 1988, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  tendered  for  fUing 
an  executed  electric  service  agreement 
between  itself  and  the  City  of  Kiel 
Utilities.  Service  had  previously  been 
rendered  under  the  terms  of  the 
unexecuted  service  agreement  of 
Wisconsin  Electric's  wholesale  tariff. 
FERC  Volume  No.  1.  Rate  Schedule  TR- 
1.  ' 

Wisconsin  Electric  requests  an 
effective  date  of  July  7. 1986.  in  order  to 
conform  with  the  date  of  the  execution 
of  the  service  agreement  Accordingly, 
Wisconsin  Electric  requests  waiver  of 
the  Commission's  notice  requirements. 

Copies  of  the  filing  have  been  served 
on  the  aty  of  Kiel  Utilities,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  July  11. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Kansas  Power  and  light  Company 

[Docket  No.  ERB8-471-000] 
Iune24.1988. 

Take  notice  ttiat  on  June  16. 1968. 
Kansas  Power  and  Ug^t  Company  (KPL) 
tendered  for  filing  a  newly  executed 
renewal  contract  dated  June  7. 1968. 
with  the  City  of  Elwood.  Elwood, 
Kansas  for  wholesale  electric  service  to 
that  community.  KPL  states  that  this 
contract  provides  essentially  for  a  ten 
year  extension  of  the  original  terms  of 
the  presently  approved  contract  with  a 
provision  that  ttie  Qty  of  Elwood  may 
convnt  to  a  partial  requirements  service 
upon  two  years  written  notioe.  The 
proposed  effective  dale  is  August  1, 
1988.  In  addition.  KPL  states  tihat  copies 
of  the  contract  have  be«i  mailed  to  the 
City  of  Elwood  and  the  State 
Corporaticm  Commission. 

Comment  date:  July  11, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Interstate  Power  Company 
[Docket  Na  BRa6-472-000) 
June  M,  1906. 

Take  notioe  that  on  June  17, 1968, 
Interstate  Power  Company  (Company) 
tendered  for  filing  a  set  of  revised 
exhibits  to  the  Agreement  for  Integrated 
Transmission  Area  between  Central 
Iowa  Power  Cooperative  and  Interstate 
Power  Company  (FERC  No.  125. 
Supplements  13. 14. 15. 10  and  17). 

Comment  dater.  July  11. 1968.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  Golf  Sla(«»  UtUtthi  Coaqiuy 

(Docket  No.  ELte-31-000) 
|uneM.U88. 

Take  notk4  that  on  June 20. 1988.  Golf 
States  Utilitte  Company  (Golf  Stain) 
tendered  for]  nling  putsuont  to  Section 
20S(d)  of  the  Federal  Power  Act  and 
Section  35.11  of  the  Commission's 
Regulations,!^  request  for  waiver  of  the 
prior  notice  tt4<urement  of  sectioa 
205(d)  and  to  enter  an  order  providing 
that  the  ratei  Schedule  change  ander 
Service  ScA^lde  CTOC  to  be  efhcthre 
as  of  the  dal08  set  forth  below.  Gidf 
States  states  ^at  good  cause  for  ttic 
waiver  exisn  in  ^t  (1)  die  requested 
effective  dams  are  established  by  the 
contract  between  Gulf  States  and  die 
affected  cas^6mer,  Cajun  Electric  Power 
CooperattveLlna  (Ca^):  (2)  Ci^un  had 
notice  of  tfaa  rate  changes  and  did  not 
protest  thenia  and  (3)  waiver  is  in  die 
public  interest 

Commentaate:  July  11. 1988,  in 
accordance  Urith  Standard  Parapaph  E 
at  the  end  of  khis  notice. 


11.  Qtizens  lUlBities  CompoBy 
(Docket  Wa^8w  W  OOBH 

June  M.  19801: 

Take  notij:^  that  on  June  17, 1988. 
Citizens  UtiHlies  Company  (Applicant) 
Tiled  an  appMcation  widi  tbe  Federal 
Energy  Regi^tory  Connnissioa  pursuant 
to  Section  208  of  tlie  Federal  Power  Act, 
in  oonnectiQi^  wifli  provisioa  of  funds  for 
the  constrwitpon.  extensifm  and 
improvemeiit  of  puMic  utility  iadlities 
throu^  the  iMiiance  df  iq>  to  tB34XI0l000 
in  principal  i^moont  of  industris^ 
developmott  revenue  bonds,  special 
purpoee  re»t*uie  bonds  and 
euviitwrnealtal  control  revenue  bonds 
(Bond*),  radfesting  on  otder  (a) 
audiorixing  p^egottations  with  one  or 
ters;  (b)  exempting  die 
bon  com^ianoe  with 
ondcertain 
cenent  i  equii  eaiwits;  and 
(c)  authorl^iig  the  assuaqrtion  hf  tte 
Company  of  obligatians  and  Batrilities  in 
respect  cl  tw  Bonds,  on  terms  and 
conditions  w  be  negotiated 

Comment  dale:  )viy  8, 198a  in 
accotdanca  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  El  Paso  0ectric  Compaay 

(Dockat  Ho.  1  £88-U-000] 
luneaikliai 
Take  BotMe  diat  (m  June  18, 198a  El 


more 
issuance 
com[ 
negotiated 


Paso 
application 
Refoiatoiy 
seeking  aoi 
2Moftbe 
either  on  < 


Conpany  filed  an 
Idi  the  Federal  Energy 
(Conunisaion) 
to  Section 
Pnwar  Act  to  issae, 
or  oaaecared  basis. 


short-term  obUgatioos  and  commercial 
paper,  not  to  exceed  in  die  aggregate 
$200,a00i0m  prinidpal  amount  at  any 
one  tine  ootatandiag,  and,  in  no  caae,  to 
mature  later  dtan  December  31. 1980. 

Cogipewfdate:  July  la  198a  in 
accordance  widi  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Commonwaalth  Ediaoa  Comply 

(Docket  Na.BS»-«24)00)     . 

June  M.  1MB. 

Take  notice  diat  on  Jane  la  198a 
Commonweridi  Edison  Company  filed 
an  application  widi  the  Federal  Energy 
Regulatory  Commission  seeking 
authority,  pursuant  to  Section  2M  of  the 
Federal  Pmver  Act  to  issue  not  more 
than  tl  JOaOOaOOO  of  short-term 
promissory  notes  on  or  before  Decenuier 
31, 1990,  with  final  maturities  of  not  later 
than  December  31, 1981. 

Comment  (toto:  July  la  19ea  in 
accordance  with  Standard  Paragrajrfi  E 
at  the  end  of  this  notice. 

14.  Kamiaa  Caithi«*  Cogan  Co.,  inc. 
(Docket  Na  QPm  t»  000| 
June  21,  mo. 

On  June  14, 198a  Kamine  Cardiage 
Cogen  Co..  bic.  (Applicant),  of  1620 
Route  22  East,  Union.  New  Jersey  07083. 
submitted  be  Shag  an  application  for 
certification  of  a  ^ciHty  as  a  qualifying 
cogeneration  facility  pursuant  to 
9  292.207  of  die  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  fOIiig. 

The  topping-cjrde  cogeneration 
facility  wOl  be  located  at  the  James 
River  Corporation,  89S  West  End  Ave., 
Carthage,  New  York.  The  facility  wiQ 
consist  of  a  combustion  turbine 
generator,  a  heat  recovery  steam 
generator,  and  an  extraction/condensing 
turbine  generator.  Thermal  energy 
recovered  from  the  facility  will  be  used 
for  papermaking  processes  including 
repulping  and  drying.  Rimary  energy 
source  will  be  natural  gas.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  50  MW.  Installation 
of  the  new  facility  is  scheduled  to  begin 
in  Sq;>tember  196a 

Comment  date:  Thirty  days  from 
publication  hi  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

la  WCP  Ud.  Partaersfaip 

(Docket  No.  Qra8-<38-aOO) 

June2«.19BaL 

On  Jane  M,  198a  WCP  Ltd. 
Partnership.  980  Park  Avenue,  Sirite  21C, 
New  York.  New  York  10021  subadtted 
for  fHOag  an  applicatioo  for  certification 
of  a  facility  as  a  qualifyteg  cogeneration 


facility  pursuant  to  S  292.207  of  Ae 
Commission's  regulations.  No 
determination  has  been  made  that  die 
submittal  constitutes  a  com|dele  filing. 

The  propoeed  topping-cycle 
cogeneration  facility  will  be  located 
adjacent  to  the  Amalgamated  Warbasse 
Houses,  Ina  housmg  project  in  Kings 
County,  Broddyn.  New  York.  The 
facility  will  consist  of  three  nattsal  gas 
engine  generator  sets  and  diree  £esel 
engine  generator  sets.  Waste  heat  will 
be  recovered  from  the  fadcet  water, 
lubricating  oil  and  exhaust  gases  for 
space  heating  and  cooling  widiin  die 
adjacent  hoiuing  project  Net  electric 
power  production  capacity  will  be 
approximately  6.9  MW.  The  fedlity  is 
expected  to  be  placed  in  operation  in 
the  fourdi  quarter  of  198a 

Comment  date:  Thirty  days  from 
publication  in  die  Federal  Register,  in 
accordance  with  Standard  I^aragr^h  E 
at  the  end  of  diis  notice. 

Standard  ftnyapha 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  fiHng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  Nordi  Capitol  Sti«et  NR. 
Washington,  DC  2042a  in  accordance 
widi  Rules  ai  and  214  of  die 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  the  comment  date. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  A^y  person  wishing  to 
beccune  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  an  on  file 
with  the  Commission  and  are  available 
for  public  inspectton. 


LaisD.1 

Acting  Secntary. 

(FR  Doc.  8B-14721  Hied  »-2»-88;  IMS  am| 

BHJJNa  oooc  STir-Ot-M 

[Dodnt  No.  CM8-411-000] 

ManchMtar  Pipolna  Cocp4  PwHHoR  tar 
Datiilofy  Ordsi  niatliiiidiio 
Jurisdiction 

June  24. 1868. 

Take  notice  that  on  May  2a  198a 
Manchester  PipeUne  Corporatfon 
(Mandiester),  ISZO  Liberty  Tower, 
Oklahoma  Qty,  (Mdahoma  73102,  fited 
in  Dodcet  Na  CPB8-tll-000  a  petition 
for  an  ordCT  dedoring  that  certain 
natural  gas  pipriine  facilities,  the 
Manchester  system  and  die  North  Narii 
system,  are  gathering  facilities  pmvaant 
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to  section  1(b)  of  the  Natural  Gas  Act 
and  thereby,  are  exempt  from  the 
jurisdiction  of  the  Commission,  all  as 
more  fully  set  forth  in  the  petition  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Manchester  states  that  the 
Manchester  system  consists  of  6  miles  of 
4-inch  pipeline  and  13  miles  of  &-inch 
pipeline  that  commences  in  Grant 
County.  Oklahoma,  and  terminates  at  an 
interconnection  with  Williams  Natural 
Gas  Company  (Williams),  an  interstate 
pipeline,  in  Harper  County,  Kansas.  It  is 
stated  that  the  Manchester  system  also 
interconnects  with  the  6-inch  pipeline  of 
Peoples  Natural  Gas  Company  in  Harper 
County.  Kansas,  a  Kansas  intrastate 
pipeline. 

It  is  explained  that  until  October  1986, 
the  Manchester  system  gathered  gas 
only  from  eleven  wells  owned  by 
WiUiam  H.  Davis  and  his  working 
interest  partners.  It  is  stated  that 
Manchester  puirchased  the  gas  from  the 
producer  at  the  wellhead  and  then 
resold  it  to  certain  spot  marketers. 
However,  in  October  1986.  it  is  stated 
that  Manchester  began  purchasing  gas 
from  certain  working  interests  in  two 
wells  owned  by  Hna  Oil  ft  Chemical 
Company  (Pina)  in  the  area  of  the  Davis 
wells  in  Grant  County.  It  is  explained 
that  Manchester  now  moves  the  Fina 
gas  through  its  system,  along  with  the 
Davis  production  and  resells  it  In 
addition,  it  is  explained  that  Manchester 
currently  sells  all  of  its  gas  on  a  spot 
basis  to  Williams  Gas  Mariceting 
Company.  Peoples  Service.  Inc.  (People's 
mariceting  affiliate).  GasTrak,  a 
marketing  company  located  In  Kansas 
City,  Missouri,  and  various  other  spot 
mariceting  entities.  It  is  stated  that  the 
point  of  sale  in  these  transactions  is  at 
the  points  of  interconnection  between 
Manchester  and  Williams  or  Peoples. 

Manchester  states  that  its  system.ha»  - 
moved  approximately  12  Bcf  through  its 
system  since  1985,  primarily  to  the 
Williams  pipeline  connection.  It  is 
stated  that  the  gas  sold  by  Manchester 
qualifies  as  section  102  gas  under  the 
Natural  Gas  Policy  Act  (NGPA).  It  is 
stated  that  the  price  charged  by 
Manchester  for  its  gas  has  been  far 
below  the  maximum  lawful  price  under 
the  NGPA. 

Manchester  states  that  originally,  the 
system  did  not  require  the  utilization  of 
compression.  In  1986,  however,  it  is 
stated  that  Manchester  was  required  to 
install  a  700  hp.  two-stage  compression 
facility  near  the  Grant  County  wells  to 
permit  the  wells  to  meet  line  pressure. 
IN  1985.  it  is  stated.  Manchester  paid  for 
the  installation  of  a  dehydrator  on 
Williams'  system  near  the  Williams 
interconnection  in  Kansas.  However, 


that  facility  turned  out  to  l>e  inadequate 
to  handle  the  volume  of  gas  delivered  by 
Manchester,  therefore,  an  additional 
dehydrator,  and  separator  facilities 
were  installed  near  the  Grant  County 
wells  in  order  to  prevent  line  freeze-ups 
during  the  winter  months  and  to  meet 
the  gas  specifications  of  Peoples  and 
Williams. 

It  is  explained  that  tiie  Manchester 
system  does  not  operate  a  processing 
plant.  It  is  stated  that  the  Mandiester 
gas  which  is  delivered  to  Williams  is 
processed  at  the  Cities  Service 
processing  plant  outside  of  Wichita. 
Kansas,  far  downstream  from  the 
Manchester  system,  where  the  liquids 
are  stripped  out  It  is  further  explained 
that  Williams  also  has  a  400D  to  4600  hp 
compression  facility  at  Hayesville. 
Kansas,  near  the  Cities  Service 
processing  plant  Manchester  states  that 
there  are  currentiy  no  compression, 
dehydration  or  processing  facilities  at 
the  Peoples  connect  point.  It  is  stated 
that  the  Manchester  gas  which  is 
delivered  to  Peoples  is  processed  at 
Peoples'  plant  located  in  Cheney. 
Kansas,  also  far  downstream  from  the 
Manchester  system,  where  liquids  are 
removed  and  where  there  is  also 
compression  and  separator  facilities. 

Manchester  states  that  the  North 
Nash  system  consists  of  3  miles  of  4- 
inch  line  and  10  miles  of  6-inch  line  that 
commences  in  southern  Grant  County. 
Oklahoma,  and  terminates  at  an 
interconnection  with  Williams  also  in 
southern  Grant  County,  Oklahoma.  It  is 
stated  that  the  North  Nash  system  also 
interconnects  with  the  12-inch  pipeline 
of  Oklahoma  Natural  Gas  Company 
(ONG),  an  Oklahoma  intrastate  pipeline. 
It  is  stated  that  the  North  Nash  system 
gathers  low-pressure  casinghead  natural 
gas  bom  22  oil  wells  drilledby  Davis^ 
and  which  have  ptoducasd  a  cumiilative' 
v^tuneof  5;800-Mcrper  dtfy  oT' 
casinghead  gas  fai  the  North  Nash  field 
located  in  southern  Grant  County, 
Oklahoma,  in  order  to  bring  the  gas  to 
maricet.  Manchester  states  that  during 
the  period  December  1987  throu^ 
March  1988,  gas  from  the  North  Nash 
system  was  gathered  into  Williams' 
interstate  pipeline.  However,  it  is  stated, 
that  since  March,  the  gas  has  been 
gatiiered  into  ONG's  intrastate  system 
for  sale  to  an  Oklahoma  end  user. 
Manchester  states  that  once  Williams 
reopens  its  system  under  Order  No.  80a 
gas  from  the  North  Nash  system  may  be 
gathered  into  Williams,  ONG  or  both. 

It  is  stated  that  Davis  intends  to  drill 
eight  to  ten  new  wells  near  the  southern 
end  of  the  North  Nash  system.  In 
addition  to  casinghead  gas  from  the 
existing  wells  and  the  planned  future 
Davis  wells,  it  is  contemplated  that 


natural  gas  fixmi  third-party  wells  will 
be  picked  up  by  the  North  Nash  system. 

It  is  stated  that  a  350  hp,  two-stage 
compression  facility  was  originally 
installed  itear  the  point  of  origin  of  the 
North  Nash  system  in  onier  to  move 
low-pressure  casinghead  gas  to  the  point 
of  delivery  on  Williams,  along  with  a 
dehydrator.  It  is  explained  that 
dehydration  uid  separation  facilities  are 
required  in  order  to  prevent  gathering 
line  freeze-ups  due  to  tiie  hi^  liquid 
content  of  the  casinghead  gas  stream 
emitted  from  the  oO  wells.  It  is  stated 
that  Williams  required  Manchester  to 
install  such  facilities  on  the  Nortii  Nash 
system.  It  is  further  stated  that  all  gas 
delivered  by  the  North  Nash  system  to 
Williams  is  treated  at  the  Cities  Service 
processing  plant  located  adjacent  to  the 
Williams  line,  outside  of  Wichita. 
Kansas,  far  downstream  from  the  North 
Nash  system. 

It  is  furttier  explained  that  upon 
commencement  of  deUvery  into  ONG.  a 
small  refrigeration  processor  was 
installed  in  order  to  reduce  the  Btu 
content  of  the  gas  to  meet  ONG's 
specifications.  It  is  stated  that  this  also 
entailed  the  setting  of  another  350  hp, 
two-stage  compressor  near  the  point  of 
origin  of  the  system.  It  is  stated  that  the 
line  pressure  in  the  North  Nash  system 
is  approximately  40  psia. 

Manchester  states  that  the 
Manchester  system  was  constructed  as 
a  gathering  system,  exempt  from 
Commission  regi^tion  under  section 
1(b)  of  the  NGA.  Mandiester  maintains 
that  it  appears  that  tlie  system  continues 
to  be  a  non-jurisdictional  exempt 
gatiiering  system  because  the  length, 
diameter  and  pressures  of  the  system  do 
not  reflect  the  spedfioations  generally 
assodated  with  pipelhiSs  desipied  for 
interstatetransportation.  the  entire 
system  is  upstream  of  processing 
facilities  on  the  Williams  and  Peoples 
systems,  it  serves  only  to  gather  the 
Davis  and  Fina  gas,  thus,  functioning  as 
a  gatiiering  system  for  Williams  and 
Peoples  and  the  compression  is  an 
operaticmal  necessity  due  to  the 
wellhead  and  field  pressure. 

Manchester  also  maintains  that  the 
North  Nash  system  is  a  non- 
jurisdictional  system  because  the 
modest  length  and  diameter  of  the 
system  reflect  a  gathering  function,  the 
operating  pressure  of  the  system  is  very 
low.  tiiere  is  no  significant  processing 
plants  on  the  system  othn  than  the 
small  refrigeration  plant  required  to 
meet  the  Btu  specifications  of  ONG.  and 
the  entire  plant  is  located  htMad  the 
Cities  Service  plant  through  which  gas  is 
delivered  to  Williams  is  processed. 
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June  Z<.  ms.  i 

Take  notii^  thai  on  Jiuae  9, : 
NGL  Inc.  of  f .  O.  Box  aoa  Tdta. 
Oklahoma  7M02.  filed  aa  applioiltoo 
pursuant  to  ft  157.23(b)  of  the  Federal 
EneigyReguMtoiyCoanieiMa'e  . 
RegulaHoaaJ  teqaesth^  Oat  QXY  HGL 
Inc.  be  subsji^ted  in  place  of  Oxy  Cities 
Service  NGIJ  Inc.  in  the  certificates  of 
pubUc  oonv^^imce  and  necessity  Baled 
on  the  attacbU  Exhibit  A.  QXY  NGL 
Inc.  also  teq^Bsts  diat  the  FBRC  Gas 
Rate  Sdiedutes  of  Oxy  Qties  Service 
NGL  hoc  M^  on  the  attocfaed  Exi^t 
A  be  wirtf  iljtotad  as  ttwee  cf  OXY  NGL 
Inc.andlfaajpXYNGLfaic.be 
suhetltoted  iU  place  of  Oxy  Ctties 
Service  NGl|  lac.  fai  any  lelatod 
proceeoiiigs  {presently  peiidins  befora 
the  Cbmnu's^lon.  This  application  is  on 
file  with  theKtomniasion  and  open  to 
puUic  inspe^rtion. 

Effective  A^*^  ^<  1988,  the  cnporate 
name  of  Oxy  jCfties  Service  NGL  Ina 
was  changed  fto  OXY  NGL  Inc.  as 
evidenced  bvj  Oxy  Qties  Service  NGL 
Inc's  Atfkma  of  Amendment  dated 
March  7. 19814 

Notice  Is  liireby  given  that  aU  die 
certificates  ai  kd  rriatad  tato  adwdules 
as  listed  to  thlB  attadied  Exhibit  A 
except  as  odtM  are  hereby  redesignated 
to  reflect  the  wrporate  name  chai^ 


fit>in  Oxy  Cities  Service  NGL  Inc  to 
OXY  NGL  Inc. 
Lois  D.  Cut  rii 

Acting  Secretary. 
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Woalom  Hnncfnaolto  Etoctrte  Co^ 
FHinQ 

June  24. 1988. 

Take  nottce  that  on  Jinie  2a  1988, 
Western  tlsMBi  hint  Its  Btectric 
Company  (Western  Massacfaoaetts) 
tendered  for  filing  to  aconrdaoce  with 
Commissioo  Order  issued  June  2. 1988. 
refunds  to  ito  wholaaale  Tuttiraifiii  on 
June  17. 1988.  wtdi  intanst  accrued 
throu^  that  date,  and  for  the  vevenne 
requiresuitts  asaoristfd  with  ttie  qient 
nuclear  fuel  rate  base  reductton  for  the 
period  12/1/82  through  2/6/84. 

Western  Massadrasetto  has  filed  the 
foUowhw: 

AttachmeM  A — Conqnitatioa  of  the 
monthly  refinds.  faiduAig  intaeat.  for 
the  period  December  1, 1982  tfmNi^ 
June  17, 19881 

Copses  of  this  filing  have  been  served 
upon  Western  Massachusetti  Electric 
Company's  wholesale  castoners.  as 
well  as  all  persons  on  the  ofiicial  service 
Ust 

Any  person  desiring  to  be  heard  or  to 
protect  said  fifing  diovM  file  a  HMition  to 
intervene  or  protest  widi  Ae  Federal 
Energy  Regdatory  Cbnnrission.  825 
North  Capitoi  Street  NE..  Wa^ington. 
DC  20426,  in  accordance  with  Rules  211 


and  214  of  the  Cnwinission's  Rates  of 
Practice  and  Procedure  (18  CfR  885.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  b^ime  Jdy  11. 
1988.  Protests  will  be  considered  by  the 
Commission  m  determining  the 
iq>propriate  action  to  be  t^uea,  bat  wiU 
not  serve  to  make  ptotaeteato  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  mast  fBe  a  motfon  to 
intervene.  C0|iies  of  diis  filing  are  on  file 
with  the  Coanriasion  and  are  ava&ble 
forpabficl 
LoisO.( 
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Acting  SecnUuy. 
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laauanao  of  Pvopoaad  DadaioR  and 
Ordar  Ow«(i9  ■»  rwlod  of  Jmw  • 
Through  Juno  17, 1968 


During  Ae  week  of  lane  8  tfaroQih 
June  17. 198Bk  dm  ptopoaed  decWon  and 
order  saasaMatoed  bdow  waa  iasaed  by 
the  Ofiice  of  Haartatgi  and  Appeals  of 
the  Department  of  Boeigy  wf&  regard  to 
an  applicaiMn  for  exception. 

Under  die  procadmal  regidations  that 
apply  to  excqidon  pioi'reiHiigii  (10 CFS 
Part  205.  Subpart  D).  any  person  who 
will  be  aggrievod  bf  dm  fssoanoe  of  a 
proposed  decision  and  order  in  fhial 
form  may  file  a  written  notice  of 
objection  witUn  ten  days  of  service.  For 
purposes  of  the  pracednral  regidations, 
thedateof  servtoeof  nodoeis  dneiiied 
to  be  dm  date  of  pri)ilcation  of  dris 
Notice  or  the  date  an  aggiie>ed  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  icgiiladons  provide 
that  an  aggieiwd  psaty  who  foils  to  file 
a  Notice  of  ObjecdoB  within  dm  dam 
period  specified  in  dm  regulations  will 
be  deemed  to  consent  to  dm  issuance  of 
the  proposed  dedston  and  order  in  Ebial 
form.  An  aggrieved  party  who  wishes  to 
contest  a  detennfamtion  made  m  a 
propooed  dedsion  and  order  most  also 
file  a  detadod  statement  of  objections 
within  30  days  of  dm  date  of  service  of 
the  propoaad  dodsiOB  and  oeder.  to  the 
statement  of  obfsctions.  the  agffie»ed 
party  mast  spodfy  each  issoe  of  foct  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  foD  text  of  this  proposed 
deci^ott  and  order  are  available  to  dm 
Public  Refierence  Room  of  the  Office  of 
Hearings  and  ^ipeals.  Room  16-234. 
Fonestal  Building.  10(0  Independence 
Avenue,  SW.,  WasMagton.  DC  20585, 
Mofiday  through  Friday,  between  die 
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hours  of  1:00  p.m.  and  5:00  p-m..  except 

federal  holidays. 

RkhatdT.Tadnnv. 

Acting  Director,  Office  of  Hearings  and 

Appeals. 

|une  23, 198& 

le  Paul  Oil  Company,  Inc.,  Troy,  OH, 
KEE-0160,  Reporting  Requirements 
Le  Paul  Oil  Company,  Inc.  filed  an 
Application  for  Exception  from  the 
requirement  to  complete  and  fiHe  Form 
EIA-782B.  entiUed  "ReseUers/Retailers" 
Monthly  Petroleum  Product  Sales 
Report"  On  June  14. 1968,  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined 
that  the  exception  request  be  denied. 

(FR  Doc  88-14791  Filed  6-2»-«-88;  8:45  am] 
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Imptementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 


fi  The  Office  of  Hearings  and 
Appeals  of  die  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $3  miUion  obtained  as 
the  result  of  a  Consent  Order  which  the 
DOE  entered  into  the  Total  Petinleum, 
Inc. 

DATE  AND  AODNESS:  Applications  for 
Refund  bom  the  Total  I^troleum 
consent  order  funds  based  on  purchases 
of  refined  petroleum  products  bom  Total 
must  be  received  within  90  days  of 
publication  of  this  notice  in  the  Federal 
Register  and  should  be  addressed  to: 
Total  Petroleum,  Inc.  Consent  Order 
Refund  Proceeding.  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  All  applications 
should  conspicuously  display  a 
reference  to  Case  No.  KEF-0081. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  W.  Dugan.  Associate  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  586-2860. 
SUPFISMBNTARY  INFORMATOIN:  In 
accordance  with  9  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Enei^,  10  CFR 
§  205.282(c),  notice  is  hereby  given  of 
the  issuance  of  the  Decision  and  Order 
set  out  below.  The  Decision  relates  to  a 
consent  order  entered  into  by  Total 
Petroleum,  Inc.  and  the  DOE.  which 
settled  possible  pricing  violations  in  the 
firm's  sales  of  motor  gasoline  and  No.  2 
oils  to  customers  during  the  period  from 


September  1, 1973  through  October  31. 
1980. 

A  Proposed  Decision  and  Order 
tentatively  establishing  refund 
procedures  and  soliciting  comments 
from  the  public  concefiiing  the 
distiibution  of  the  Total  Petroleum 
consent  order  fimds  was  issued  on  May 
8. 1987,  52  FR  18443  (May  15. 1987). 

As  the  Decision  and  Order  published 
with  the  Notice  indicates.  Applications 
for  Refunds  may  now  be  filed  by 
customers  who  purchased  motor 
gasolinie  and  No.  2  oil  from  Total 
Petit)leum,  Inc.,  during  the  consent  order 
period.  Applications  will  be  accepted 
provided  they  are  received  no  later  than 
90  days  after  publication  of  this 
Decision  and  Order  in  the  Fednal 
Register.  The  specific  information 
required  in  an  Application  for  Refund  is 
set  forth  in  the  Decision  and  Order. 

Dated:  June  24, 1988. 
Richaid  T.  Tedraw, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

Decision  and  Order 

)une  24, 198a 

Implementation  of  Special  Refund 
ProcedureslName  of  Firm:  Total 
Petroleum,  Inc. 

Date  of  Piling:  October  2, 1986. 

Case  Number  KEF-0061. 

Under  the  procedural  regiijations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures  in  order  to  remedy  the    . 
effects  of  alleged  violations  of  the  DOE 
regulations.  See  10  CFR  Part  205, 
Subpart  V.  On  October  2, 1986.  the  ERA 
requested  that  the  OHA  formulate 
procedures  to  distribute  $5  million 
which  the  DOE  recmved  pursuant  to  a 
Consent  Order  entered  into  by  Total 
Petavleum,  Inc.  (Total)  and  the  DOE. 

I.  Background 

During  the  period  January  1, 1973 
through  January  27, 1981,  Total  engaged 
in  the  production,  importation,  sale  and 
refining  of  crude  oil,  the  sale  of  refined 
petroleum  products,  and  the  extraction, 
fractionation,  and  sale  of  natural  gas 
liquids  and  nattiral  gas  liquid  products. 
Total  was  therefore  subject  to  the 
federal  petroleum  price  and  allocation 
regulations. 

On  June  12, 1986,  a  Consent  Order 
was  executed  between  Total  and  the 
DOE  which  resolved  a  number  of 
outstanding  enforcement  issues 
involving  Total  and  Vickers  Petroleum, 
Inc.  (Vickers),  a  petroleum  products 
reseller  whidi  was  acquired  by  Total  in 


October  198a' The  Consent  Order  was 
finalized  on  August  5. 1966>.  Under  the 
terms  of  the  settleineRt,  Total  paid  $5 
million  to  the  DOE.  The  Consent  Order 
states  that  the  DOE  has  made  no  formal 
findings  of  violation  aod  that  Total  does 
not  acfanit  it  has  committed  any 
regulatory  violations.  Of  the  settlement 
fund,  now  held  in  an  interest-bearing 
escrow  account  maintained  by  the 
Department  of  the  Treasury.  $2  million 
is  intended  to  resolve  all  claims 
concerning  Total's  possible  crude  oil 
violations.  Consent  Order 

1 402.  llie  remaining  $3  million  is 
attributable  to  issues  arising  bom 
Total's  sale  of  refined  products. 

On  May  8. 1967,  we  issued  a  Proposed 
Decision  and  Order  (TOO)  setting  forth 
a  tentative  plan  for  the  distribution  of 
the  Total  consent  order  funds.  In  order 
to  notify  all  interested  parties,  the  PDO 
was  published  in  the  Federal  Register, 
52  FR  18443  (May  15, 1967),  and  mailed 
to  various  petroleum  product  dealers' 
associations.  We  allowed  30  days  for 
interested  parties  to  comment  on  the 
proposed  refund  procedures.  The  only 
comments  received  regarding  the 
distribution  of  the  refined  product  pool 
were  submitted  by  the  law  firm  of 
Bassman.  Mitchell  a  Alfano  and  concern 
the  burden  of  proof  imposed  upon 
resellers  seeking  refunds  above  the 
small  claims  threshold.  In  this  Decision 
and  Order,  we  will  address  those 
comments  and  adopt  final  procedues  fbr 
the  distribution  of  tiie  $3  million  refined 
product  pool  provided  by  Total.* 


'  Thaw  Imum  ww«: 

(i)  Allegation*  in  a  Propoaed  Remedial  Order 
which  the  ERA  iaaued  lo  ToUl  on  April  25. 1965 
alleging  nonHXMnpliance  with  certain  provisions  of 
the  Crude  Oil  Entitlemente  Propam.  10  CFR  211.67. 

(ii)  Total't  coanpHance  with  a  Consent  Order 
executed  in  Janoaty  1961,  requiring  Total  to  make 
restitution  for  alleged  overdwige*  by  implementing 
a  price  rollback  in  it*  retail  aalea  qf  motor  gasoline 
and  paying  $2  million  to  the  DOE  with  respect  to  its 
wholesale  sales  of  motor  gasoline.  No.  2  heating  oil, 
and  No.  2-D  diesel  IM  diving  the  period  from 
September  1, 1973  through  October  31.  ISSa  Total 
implemented  the  price  rollback  but  did  not  remit  the 
$2  million  to  the  DOB. 

(iii)  Vicker's  compliance  with  a  Consent  Order 
requiring  it  to  refund  $2.880,000  to  the  OOE  and  to 
implemeni  a  price  rollback  of  $8,300000  in  Its  retail 
sales  of  motor  gasoline.  Vickers  remitted  $2.650000 
to  the  DOE  and  implemented  a  price  rollback. 
However,  the  BRA  and  Vickers  diaagieed  as  to 
whether  the  Arm  refunded  the  entire  amount 
required  under  the  Consent  Order. 

*  All  comments  received  in  response  lo  the 
provision  of  the  Total  PDO  conoeniing  the 
distribution  of  the  $2  miUion  crude  oil  pool  have 
been  addreaaed  in  a  consolidated  Decision  and 
Order  which  implemented  special  refund 
procedures  for  the  distribution  of  crude  oil  monies 
remitted  to  the  DOB  pursuant  to  111  DOE  consent 
orders,  remedial  orders  and  court-approved 
settlements.  See  Emeat  A.  Allerkamp,  17  DOE 
1 85.079  (1968). 
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As  indicated  above.  Total  reantted  13 
million  to  the  DOB  to  aettle  aUagationa 
regarding  ita  sdea  of  refined  piodkicls^ 
This  portion  of  the  sattkaiant  find  riull 
be  diatrftMried  to  wholeaale  cnatomera  erf 
Total  who  pMtchased  motor  fnohoe 
and  No.  2  ods  (Khfc  2  heating  oil  and  Na 
2-D  dieaal  fael)  boa  the  Bnn  dariiV  the 
consent  ORler  period.  Aa  we  pointed  out 
in  the  FDaO.  the  principal  refined 
product  pridqg  isane  reaolvcd  by  the 
Consent  Order  pertahw  to  TotaTs 
pricing  of  nolor  gasolfaie  and  No.  2  oils 
in  salea  Id  ita  affaoleMla  caatamers.  This 
matter  waa  dK  aabfect  of  an  earlier 
Conaent  Order  with  vriikA  Total  did  not 
comply  (see  N.1).  The  dtopate  intolriiig 
TotaTa  wwipiiance  wftt  tet  aariier 
Conaent  Order  iaapedficrfy  BMnlioned 
as  an  issae  which  ia  reaolved  by  dw 
current  Conaent  Ortler.  Totad  Consent 
Order  t  SOL  Sise  o/ao  SI  PR  22850  (^HW 
23, 10BQ  (Nolioe  of  Phtpoeed  Conaent 
Order).  Moreover,  the  aaMiunt  of  BKmey 
which  Total  originelly  agreed  to  remit  to 
the  DCK  in  aeftfenent  of  claims 
regartfog  its  wboieaale  sales  of  motor 
gasdtne  and  No.  2  oils.  SZ  milKon.  frfus 
the  interest  which  accrued  on  this 
amount  fron  the  date  on  which  it  should 
have  been  remitted  to  the  DOB,  totals 
more  than  the  $9  million  of  available 
refined  prodact*feiated  fimds.  We  have 
therefore  determined  that  the  entire  $3 
milHon  riradd  be  avaiUtMe  for 

Dates  OF  Rerjnd  EuGiBiLfTY 


distribotion  to  Total's  wholeaale 
customeiB. 

Daring  dm  conaent  order  period.  Total 
sold  to  dnce  groiqio  of  wholesale 
customera.  See  Letter  dated  November 
3,  ISA  from  LC  Ross,  Tolars  Vice- 
I>reaident,  to  Janice  Flhier,  OHA  staff 
analyst  First.  Total  wM  petrrienni 
prodacts  to  castomeis  of  its  Alma. 
Michigan  refinery  nooughout  the  entire 
consent  order  period.  Second  on  April 
1, 197S,  Total  aeqaired  another  refinery 
located  hi  Aifcanaaa  CHy,  Kansaa,  from 
AI^O  Petrolemn  Coiponatifln,  and 
began  selling  to  customers  of  that 
refinery.  PlnaBy.  on  October  Z,  tB&H, 
Total  pmtbased  Vicken  and  began 
seflhjg  to  ^ndcers'  wholesale  castonieia. 
In  the  FDO  we  proposed  ttat  castomers 
in  aD  three  groops  be  eligiUe  to  qipty 
for  refunds  in  this  pioteedliig.  In  Ae 
absence  of  any  obJecHoos  to  this 
proposal,  we  shall  adopt  iL 

However,  costoners  who  pordiased 
prodnct  from  die  former  APOO  refinery 
or  who  were  ^^d[ers'  castomers  may 
only  apply  vx  reinnds  for  dm  periods 
beginning  April  1, 1978  or  October  2, 
1981^  respectively.  Pnor  to  those  dates. 
Total  had  no  relatiomhip  widb  those 
customers.  In  addition  as  we  stated  hi 
the  PDO,  no  refunds  wiD  be  granted  for 
purchases  of  No.  2  oils  made  alter  June 
30, 1978,  the  last  day  on  which  No.  2  oils 
were  controlled. 
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B.  Sbowia^\pf  bjury.  In  the  FDO.  we 
tentatively  d^mjned  that  hi  order  to 
demonatratettiiary.  a  reseller  claimant 
(inclodiqg  re&ieia  and  retailers)  moat 
provide  evidmioa  that  it  worid  have 
maintained  ijA  piicaa  for  the  specified 
petroleum  ptodacls  parrhascd  from 
Total  at  Oe  44>ie  level  had  die  aUeged 
overchaqea  ttol  oocarrcd.  We  have 
rec^ved  no  #^jaetiaa  to  thia  proposal. 
Accoidinglyji  maallar  riaimant  should 
show  that  at  Mm  time  it  pmihasiiil 
petraleam  ptudacta  from  Total,  nmrfcet 
conditiona  wUuU  not  peimft  il  to 
increase  its  Alices  to  pass  thraq^  die 
additional  oiUta  aasociated  witti  dm 
alleged  naM4^mgMa.  Office  of 
Enforcement^  10  DOBf  854IS6(1983)i 


Office  of  Enforcement.  10  DOE  f  85,029 
(1982).  In  addition,  a  readier  most  riiow 
diat  it  had  "banks"  of  unrecovered 
increased  product  costs  from  the  date  of 
purchase  throu^  decontrol  in  order  to 
demonstrate  that  it  did  not  subsequently 
recover  these  coeta  by  increasing  ita 
prices.*  The  majntenance  of  a  bcudu 
however,  will  not  automatically 
establish  injury.  See  Teaneco  Oil  Co./ 
ChevroD  USJL.  lac^  10  DOB  f  a6j014 
(1982). 

1.  Applicants  Claiming  a  Refund  of 
$5,000  or  Leas.  In  die  PDO  we 
tentativriy  determined  dmt  making  a 
detailed  slwwiug  of  injury  may  be  too 
complicated  and  boidensome  for 
resellers  who  parchased  reiativeiy  small 


amounts  of  covered  products  from  Total. 
In  this  connection,  we  observed  that  the 
cost  io  the  applicant  and  to  the 
government  of  compiling  and  analyzing 
information  sufficient  to  make  a  detailed 
showing  oi  ii^ury  should  not  exceed  the 
amount  of  the  refund  to  be  gained  We 
therefore  proposed  to  adopt  a  small 
claims  presumption.  We  have  received 
no  objection  to  the  small  claims 
presumption  of  injury  and  wiH  therefore 
adoptitSeee^rAxtexfioeisyCoi.,  12 
DOB  1 86,110  (1904);  Marion  Corp..  12 
DOE  1 85,014  (1904).  Any  reseller 
applicant  claimipg  a  rehind  <rf  tSJOO  or 
less,  based  upon  the  vohnnetric  refund 
amounts  established  below,  need  not 
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make  a  detailed  showing  of  injury  in 
order  to  be  eligible  to  receive  a  refiuid. 
2.  Medium  range  claimants.  TTie  WJO 
also  proposed  that  reseller  claimants 
seeking  refunds  in  excess  of  the  $5,000 
small  claims  threshold  be  required  to 
submit  a  detailed  demonstration  that 
they  were  injured  by  Total's  prices.  In 
its  comments  on  the  FIX),  Bassman. 
Mitchell  &  Alfano  argues  that  both 
equity  and  administrative  efficiency 
would  be  served  if  OHA  modified  its 
proposed  demonstration  of  injury 
criteria  and  adopt  a  presumption  of 
injury  level  for  reseller  claimants 
advancing  claims  in  excess  of  $5,000, 
but  less  than  $50,000  (medium  range 
claimants).  These  comments  have  merit 

Based  upon  OHA's  experience  in 
many  special  refund  proceedings,  we 
believe  it  ia  a  reasonable  assumption 
that  firms  which  purchased  and  sold 
Total's  refined  products  likely 
experienced  some  injury  as  a  result  of 
Total's  alleged  overcharges.  See.  e.g.. 
Gulf  Oil  Corp..  16  DOE  1 85,381  (ig87). 
Furthermore,  our  experience  inchoates 
that  an  injury  presumption  of  40  percent 
would  provide  an  approximate  measure 
of  the  injury  incurred  by  a  typical 
medium  range  claimant  in  this 
proceeding.  Id.  We  shall  therefore 
permit  any  medium  range  claimant  to 
elect  to  receive  a  refund  based  upon  40 
percent  of  the  total  allocable 
(volumetric)  share  which  is  calculated 
by  multiplying  its  documented  purchase 
volumes  by  the  appropriate  volumetric 
refund  amount  established  in  Part  IIIC 
below.  This  option  will  enable  a  medium 
range  claimant  to  rceive  as  its  refund 
the  larger  of  SSJOOO  or  40  percent  of  its 
allocable  share  up  to  $50,000,  without 
having  to  make  a  demonstration  of 
injury.  Medium  range  claimants  may  of 
course  choose  to  pursue  a  claim  in 
excess  of  the  40  percent  presumption 
level.  However,  such  a  claim  must  be 
accompanied  by  the  detailed 
demonstration  of  injury  required  of 
larger  claimants.* 

3.  Applicants  Claiming  a  Refund  in 
Excess  of  $50,000.  Applicants  whose 
claims  exceed  $50,000  shall  be  required 
to  satisfy  the  demonstration  of  injury 


•  A  claimant  who  makes  a  deUiled  demonstration 
of  iniury  will  be  eligible  to  receive  a  refund  equal  to 
its  full  allocable  share.  However,  a  clalmanl  who 
attempts  to  make  a  detailed  showing  of  Injury,  but 
instead  provides  evidence  that  leads  us  to  conchide 
thai  it  passed  through  all  of  the  alleged  overcharges 
will  receive  no  refund.  If  we  conclude  that  a 
claimant  who  attempts  to  prove  injury  absorbed 
some  of  the  alleged  overcharges,  we  will  grant  ■ 
partial  refund  based  upon  the  extent  of  the  injury 
shown  and  not  the  $5,000  or  40  percent 
presumptions.  See  Union  Texas  Petroleum  Corp./ 
Arrow  Enterprises.  Inc..  15  DOE  1 86,067  (1986); 
Quaker  State  Oil  Refining  Corp./CompbeH  oil  Co.. 
15  DOE  185.089  (1986). 


requirement  discussed  above.  Such  a 
showing  requires  the  submission  of 
product-specific  cost  bank  data  for  each 
product  which  forms  the  basis  for  a 
refund  claim  in  this  proceeding.  "The  cost 
bank  data  must  cover  the  period  bom 
november  1973  through  the  date  of 
decontrol  for  die  particular  product,  and 
should  be  presented  on  a  monthly 
basis.*  A  large  claimant  must  also 
submit  for  each  product  weighted 
average  cost  data  prepared  on  a 
monthly  basis  for  each  month  during 
which  Uie  an;>licant  purchased  Total 
product  This  data  tvill  enable  OHA  to 
compare  the  weighted  average  prices 
paid  to  Total  by  the  applicant  with 
average  regional  prices.  In  the  event  a 
claimant  cannot  provide  product  cost 
data,  the  OHA  will  consider  any 
credible  alternative  method  of  injury 
assessment  submitted  by  the  claimant 
14.  Spot  Purchasers.  In  the  PDO,  we 
proposed  that  resellers  that  made  spot 
purchases  from  Total  be  ineligible  to 
receive  a  refund,  even  a  refund  below 
the  small  claims  threshold  level,  unless 
they  can  make  a  showing  that  rebuts  the 
presumption  that  they  were  not  injured 
by  Totals'  pricing  practices.  "This 
proposal  was  based  upon  our  finding 
that  spot  purchasers  tend  to  have 
considerable  discretion  in  where  and 
when  to  make  purchases  and  would 
therefore  not  have  made  spot  purchases 
unless  they  were  able  to  pass  through 
the  full  amount  of  the  alleged 
overcharges  to  their  own  customers.  See 
Vickers,  8  DOE  at  85,396-«7.  This 
presumption  shall  also  be  adopted  since 
we  have  received  no  objection  to  it 
Accordingly,  any  reseUer  claimant  who 
was  a  spot  purchaser  must  submit 
evidence  that  rebuts  the  spot  purchaser 
presumption  and  establish  the  extent  to 
which  it  was  injured  as  a  result  of  its 
spot  purchase(s). 

5.  End-Users.  The  PDO  also  proposed 
to  adopt  a  fmdhig  that  end-users  (or 
ultimate  consumers)  of  Total  motor 
gasoline  and  No.  2  oils  whose 
businesses  are  uiu«lated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  addressed  in  this 
proceeding.  This  presumption  has  not 
been  challenged  by  commenters  and 
will  be  adopted.  Unlike  regulated  firms 
in  the  petroleum  industry,  members  of 


*  ReUiler  applicmnU  will  not  Ite  required  to 
submit  bank  infotmation  in  cannection  with  sales 
made  after  |uly  IS,  197S.  the  date  oo  which  the 
amendment  to  the  price  rule  eliminating  the  banking 
requirement  for  retailers  became  effective.  44  FR 
42541  (|uly  19, 1S7B).  ReMller  applicanU  will  not  be 
tequirad  to  submit  bank  inibnnation  for  the  period 
beginning  May  1. 198a  with  the  exception  of  the 
firms  who  elected  not  to  be  subject  to  the  new  price 
rules  which  became  effective  on  that  date.  45  Fed. 
Reg.  29948  (May  2. 1980):  45  PR  81256  (December  la 
1980). 


this  group  generally  were  not  subject  to 
price  controls  during  the  time  covered 
by  the  Consent  Order,  and  thus  were  net 
required  to  keep  records  which  justified 
selling  price  increases  by  reference  to 
cost  increases.  For  these  reasons,  an 
analysis  of  the  impact  of  the  alleged 
overcharges  on  the  final  price  of  non- 
petroleum  goods  and  services  would  be 
beyond  the  scope  of  a  special  refund 
proceeding.  See  Office  of  Enforcement. 
10  DOE  1 85.072  (1963);  see  also  Texas 
Oil »  Gas  Corp..  12  DOE  1 85.000  (1964). 
and  cases  dted  therein,  llius,  in  order  to 
qualify  for  a  refund  from  the  "Total 
consent  order  fund,  end-users  who 
purchased  Total  motor  gasoline  and  No. 
2  oils  need  only  document  their 
purchases  from  die  firm. 

A  Regulated  Firms.  In  addition,  we 
proposed  that  firms  whose  prices  for 
goods  and  services  are  regulated  by  a 
governmental  agency  or  by  the  terms  of 
a  cooperative  apvement  not  be  required 
to  demonstrate  that  they  absorbed  the 
overcharges  alleged  by  th  ERA.  We 
noted  that  in  the  case  of  regulated  firms, 
e.g.,  public  utilities,  any  overcharges 
incurred  as  a  result  of  Total's  alleged 
violations  of  the  DOE  regulations  would 
routinely  be  passed  through  to  the 
utilities'  customers.  Similariy,  any 
refunds  recehrwl  by  such  firms  should 
be  reflected  in  the  rates  they  are 
allowed  to  charge  their  customers. 
Refunds  to  agricultural  cooperatives 
should  likewise  dhrectly  influence  the 
prices  charged  to  their  member 
customers.  Since  our  proposed  treatment 
of  regulated  firms  did  not  generate  a 
comment  or  challenge,  we  shaU  adopt  it  - 
in  its  present  form.  Consequently,  we 
shall  add  such  firms  to  the  class  of 
claimants  that  are  not  required  to  show 
that  they  did  not  pass  through  to  their 
customers  cost  increases  resulting  from 
alleged  overcharges.  See  e.g..  Office  of 
Special  Counsel,  9  DOE  1 82.538  (1962). 
and  O^ico  of  Special  Counsel.  9  DOE 
1 82.244  (1982).  Instead,  those  firms 
should  provide  with  their  application  a 
full  explanation  of  the  manner  in  which 
refunds  will  be  passed  through  to  their 
customers  and  how  the  appropriate 
regulatory  body  or  membership  group 
will  be  advised  of  the  applicant's  receipt 
of  any  refund  money.  Sales  by  a 
cooperative  to  non-members,  however, 
will  be  treated  the  same  as  sales  by  any 
oth«r  reseller. 

C.  Calculation  of  Refund  Amounts. 
Refunds  to  eligible  claimants  will  be 
calculated  on  the  basis  of  a  volumetric 
refund  amoimt.  We  have  divided  the 
Total  refined  product  refund  pool  into 
two  pools  in  proportion  to  the  manner  in 
which  the  January  1961  settlement 
amount  was  divided.  Thus,  the  refond 
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gasoline  purchases  is 
flia  refund  pool  for  Na  2 
lOOCMXie.  We  have 
vehmetric  refund 
each  of  Total's 
rtfand  pools  by  the 
volume  of  appUcable 
by  Total  to  its  wholesale 
_  the  relevant  period, 
refund  amomits  of 
,000  divided  by 
Ions)  {6r  eadi  gallon  of 
and  10002662  fiBOaOOO 
279  gaUona)  for  eadi 
oils  «vhioh  an  a^Ucuit 
Total  during  the 
Inadditton.  the  Interest 
led  on  Ae  money  in 
added  to  the  te^d  of 
I  amilicant  in  proportion 
irenuid. 

IS  in  previous  cases,  we 
a  minimum  refund 
We  have  foimd 
ence  that  the  cost  of 
for  amounto  less  than 
the  benefits  of 
lose  instances.  See  Mobil 
1 85.339  (1965), 


IV.  Refund  A^blication  Requirements 

We  will  nojt  accept  Applications  for 
Refund  Crbni  Mirchaaers  of  motor 
gasoline  and  flo.  2  oils  from  Total  during 
the  consent  oraer  period.  AD 
^iplications  for  Refmid  must  contain 
the  following  uifbrmation: 

(1)  A  oonmbious  rdFerence  to  Total 
Petroleum  Refind  nt)Geedinig-<]ase  No. 
KBF-OOei"  aiM  the  name  and  addnm  of 
the  applicant  uluring  the  period  for 
which  the  da|4a  is  filed,  as  well  as  the 
name  to  whom  any  refund  check  should 
be  made  outi^  the  address  to  wfaidi 
any  chedc  shMid  be  mailed. 

(2)  Thajiaii^.  title,  and  telephone 
number  of  a  ikrson  who  may  be 
contacted  for  Additional  information 
concamiqg  thk  Application. 

(3)  Hm  mattW  in  which  die  amlioant 
used  tfie  Totaitoroduct  e.g.,  whatfaer  the 
appttoant  is  ajfefiner.  petroleum  jobber, 
gas  station,  cwaumcr.  consignee  agent, 
public  utility,  kir  cooperative. 

(4)  MontUyl  Miediiles  of  the 
applicant's  puidiasea  of  motor  gasoline 
and/or  Na  2  Mis  from  Total  during  Ae 
consent  otdeij  period.  The  applicant 
must  indicate  I  he  source  of  this  volume 
infoimalion  aii  i  if  estimates  www  used, 
thewMteitioa  oaethod  must  be    '  -  ^    - 
explaiaad  4n  oi  »taiL- 

(5)  Ifttie  ap  ^cant  we»auppUa<l 
directly  by  Tc  I  si  it  aOul-proyide  ita 
Total  ciiBtorai  n  number,  tf  ^applicant' 
Was  «riiafdiKc|l  pnrchaser.  it  miist 
submit  tt»M  M,  addrecl  ufd  telephone 
number  ellto  I  mnadiafk  aopplMriad 


indicate  why  it  believes  that  the  covered 
product  was  originally  sold  by  Total. 

(6)  If  tlw  applicant  is  a  refiner, 
resaller.  or  retailer  whose  volumetric 
riiare  exceeds  15.000.  it  most  indicate 
whether  it  elects  to  receive  as  ito  refund 
the  larger  or  $5,000  or  40  percent  of  its 
allocable  ahare  up  to  fSOAXL  It  it  does 
not  elect  to  use  the  presumptions,  it 
must  submit  a  detailed  shoiwing  that  it 
was  ii^uryd  by  Total's  overdiaiges. 

(7)  A  statement  whether  the  applicant 
or  a  rriated  firm  has  filed,  or  authoiixed 
any  individual  to  file  on  ito  behalf  any 
other  refund  application  in  tiie  Total 
proceeding,  and  if  so.  an  explanation  of 
the  cirOumstances  surrounding  that  filing 
or  authorization. 

(8)  If  the  applicant  is  or  was  entirely 
or  partly  owned  by  Total  it  must 
explain  the  nature  of  the  affiliation. 

(9)  If  the  applicant  has  been  involved 
in  an  enforcement  proceeding  Imni^t 
by  DOE  or  private  action  under  Section 
210  of  the  Economic  Stabilization  Act  of 
1970,  it  should  describe  ttie  action  and 
ita  cvrrent  status.  If  die  applicant  was  a 
party  to  anyauch  action  which  is  no 
longer  pending,  it  should  indicate  how 
the  proceeding  was  resolved.  The 
applicant  muM  keep  the  OHA  informed 
of  any  change  in  status  during  the 
pendency  of  ito  Application  for  Refund. 

(10)  The  Application  should  also 
contidn  the  following  statement  signed 
by  the  individual  applicant  or  a 
reqKmsible  official  of  the  business  or 
organization  applying  lor  a  refund:  "I 
swear  (or  affiim)  that  die  information 
contained  in  this  af^lication  and  ito 
attadimento  is  true  and  correct  to  the 
best  of  my  knowledge  and  beUef.  I 
understand  that  ainyone  who  is 
convicted  of  providing  false  information 
to  the  federal  government  may  be 
subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C  9 1001." 

All  Applications  should  be  sent  to: 
Total  Petroleam  Special  Refund 
Proceeding.  Office  of  Hearings  and 
^peals,  Department  of  Energy.  1000 
Independence  Avenue.  S.W^  ^    .  . 
Washington.  D.C  20585.  All  .i   I  ..^ 
Applications  must  be  filed  in  duplicate 
and  postmariced  by  no  later  than  90 
days  after  publication  of  this  Dedsion 
and  Order  in  the  Federal  Register.  Any 
applicant  who  believes  that  ito 
Application  contains  donfidential 
information  must  so  indicate  on  die  first 
page^f  iU  ^^ipUcation  and  submit  two 
.ttddftionat  oiontMf  of  ito  Application  with 
"Ae  oonfidennil  Information  deleted, 
tbgetfter  idtli  a  itatement  spedfying 
why  tite  information  is  aonfidentiaL 


V.  Distribution  of  Funds  Remaining 
After  Ptnit  Stege 

Any  funds  that  remain  after  all  first 
stage  claims  have  baen  dadded  will  be 
distributed  in  accordance  with  the 
proviaions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1966 
(PODRA).  IS  U.S.C.A.  S<  4501-4507. 
P(M}RA  requires  that  the  Secretary  of 
Energy  detemUne  annual^  the  amount 
of  oil  overcharge  funds  that  wUl  not  be 
required  to  rafuid  monies  to  injured 
parties  in  S«l4>art  V  proceedings  and 
make  those  fimds  available  to  state 
govemmehto  for  use  in  four  eneigy 
conservation  programs.  The  Secretary 
has  delegated  these  responsibilities  to 
the  OHA,  and  any  funds  in  the  Total 
consent  order  escrow  account  that  the 
OHA  determines  will  not  be  needed  to 
effect  direct  restitution  to  injured  Total 
customera  will  be  distributed  in 
accordance  with  the  provisions  of 
PODRA. 

It  Is  Therefore  Ordered  Hat: 

(1)  Applications  for  refined  product 
refunds  fitMn  die  fund  remitted  to  the 
Department  of  Energy  by  Total 
Petroleum.  Inc.  pursuant  to  the  Consent 
Order  executed  on  June  12, 1966  may 
now  be  filed. 

(2)  Applications  for  Refund  from  the 
Total  Petroleum,  Inc.  refined  product 
refund  pool  most  be  fited  by  no  later 
than  90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Re^star. 

Dated:  June  24. 1968. 
Richaid  T.  Tadrow,  for  Gaoigs  B.  Bremsy 

Acting  Director,  Office  of  Hearings  and 

Appeals. 

(FK  Doc.  6»-14790f Ued  6-29-a8: 8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OP^1607t3;  Fm.-3407-6} 

nMciptolMi  Application  for  s 
upoGim  umnpnon  lo  uoo  Bnomnnn;  - 

9O06IVO0I1  Of  PIBMC  vonNnoni 

MlBieri  EnvirOiimental  Protection 

Ageiify(EPA): 

actmIw  Notice, 


;  EPAIias  received  a  specific 
exemption  request  fiom  the  Kansas 
State  Board  of  Agriculture  (hereafter 
referred  to  as  "Applicant")  for  use  of 
biferlihrin  (Captore)  (CAS  82657-04-3J  t(0 ; 
control  Banks ^sa;mite/i'and  two- 
spotted  spiderndtes  in  Kansas.  Capture, 
mantifactured  by  FMC  Coipofatfon, 
contains  die  active  ingredient  {2-' 
methyl[l,l'-bi|rfienyl]4-yl)  m6lhyl-3-(2- 
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chIoro-3,3,3-triiluoro-l-propenyl)-2,2- 
dimethyl  cyclopropanecarbexylate. 
EPA.  in  accordance  with  40  CFR  166.24, 
is  toiiciling  cmmnent  before  makii^  the 
decision  whether  or  not  to  grant  this 
specific  exemptMHi  request. 
DATE  Comments  mnst  be  received  on  or 
before  July  15, 1988. 
AOORESS:  Three  copies  of  written 
comments,  bearing  the  identifying 
notation  "OPP-ISOTSS."  should  be 
submitted  by  mail  to: 

Information  Services  Section.  Pro-am 
Management  and  Support  Division 
(TS-757C).  OfBce  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401 M  Street  SW^ 
Washington.  DC  20460. 

In  person,  bring  comments  to:  Rm  246. 
CM#2, 1921  Jefferson  Davis  Highway. 
Ariington.  VA. 

Information  submitted  as  a  Gomment 
concerning  this  notice  may  be  claimed 
confidential  by  maricing  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (OU). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidmtial 
may  be  disclosed  pirt>liciy  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  wUI  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
pjn.,  Monday  through  Friday  excluding 
legal  hoRdays. 

NM  RMTHBt  mPOMMTION  contact:  By 
mail: 

Gene  Asbury,  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs. 
Enviromuaital  Protection  Agency,  401 
M  Street  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number. 
Rm.  716R  Crystal  Mall  2. 1921 
lefferson  Davia  Highway.  Ailiiwton. 
VA.  (703-557-7890). 
SUPPLEMEKTMIV  —  BIWMIIUW.  Pimuant 
to  section  18  of  the  Federal  bMectidde, 
Fungicide,  and  Rodentidde  Act  (FffRA) 
(7  U.S.C.  13ep),  the  Administrator  may. 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  an  emergency 
exemption  for  ttie  use  of  bifenthrin  to 
control  Banks  grass  mites.  Oligonychas 
pratensis  (Banks)  and  two-spotted 
spider  mites.  Tetranytdms  urtione 
(Koch)  in  field  com  apd  com  grown  for 
seed  production  in  Kansas.  Bifentbin.  is 
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a  synthetic  pjmthroid  insecticide/ 
miticide  cuntoitly  regiatered  for 
greenhouse  ornamentals  applicatiott  as 
a  foliar  spray.  No  permanent  tolerances 
have  been  establidied  Cor  bifenthrin  on 
any  raw  agricultural  commodities.  There 
are  tempcnwy  tolerances,  associated 
with  experimental  ose  permits,  for 
lesldnes  of  Irifsntfirin  on  a  variety  of 
commoditiet  indndhgg  fidd  com. 

Infomation  hi  aooordance  wfth  40 
CFR  Part  lOBwae  sabndtted  as  part  of 
dus  fcqoest  The  ^ppUcnl  BfopoMS 
two  air  appHoatians  ^ipiied  at  •  rate  of 
0.0B  pomida  of  active  fa^^edient  (5d2 
ounces  of  Q9>tBre  aec  prodoct)  per  acre 
per  application.  Capture  ia  to  be  ^iplied 
in  a  minimum  of  two  gallons  of  water 
per  acre. 

Kansas  proposes  to  treat  a  maximum 
of  118,240  acres  of  field  com  and  com 
grown  for  seed  production  in  the  state 
and  estimates  ^uA  if  two  appHcations 
are  applied  to  tfiese  acres  Oat  a 
maxfamnn  of  18,91Spounda  active 
ingredient  or  9110B  gallons  of  product 
wonld  be  needed  nnder  the  proposed 
exemption,  it  is  anUkely  Aat  each  of  the 
requested  acre*  will  be  treated;  and  of 
those  acres  treated  it  is  anUkdly  ^t 
each  will  be  treated  using  the  auxiaMm 
number  of  antUcations. 

The  A|»plicattt  qwcified  certain 
restrictions  and  requirements  as  foUovvs: 

1.  Applications  wvill  be  made  by  .i«ial 
equipment  only  and  no  ^ppBcations  will 
be  made  after  September  1, 1988. 

2.  For  control  cn  ndtes  wimi  mite 
populations  and  leaf  loss/stfppHng 
expands  beyound  the  second  lower  leaf 
of  the  idant  (on  the  average)  in  die 
individual  fieMs. 

3.  All  gnmal  precautions  and 
restrictions  on  die  existing  labels  shall 
apply. 

4.  Since  bifentfaiin  is  toxic  to  aqnatic 
organjams.  steps  will  be  takwi  to  assara 
that  die  pesticide  wiU  be  kept  oat  of  any 
body  of  water.  Water  ia  not  to  be 
contaminated  by  t'i»»«»ftfn  of  aqaipoieat 
or  disposal  of  wastes  or  excess 
pesUcide.  Bif«idirm  is  not  to  be  appbed 
within  500  feet  of  any  fish  bearing 
waters. 

5.  Ptecaotions  will  be  made  to  avoid 
or  minimize  spray  drift  to  non>taiget 
areas.  No  aiqriicaticms  wffl  be  made 
when  wind  speeds  exceedlO npb. 

&  No  api^cationa  are  to  be  nnde 
withto  QaNeta.  Mrwfn.  or  Cheyenne 
BoneBsWIIdiifoRefcge& 

7.  Do  not  graw  Meeatocic  in  trsaled 
areas  or  cat  Iraatad  crape  lor  fsed 
widdn  aodaysof  dM  hat  applfeatfoB. 

&  A  3(Mlay  crap  rotattcB  restriction 
willbaobaerved. 

9.  Tka  EPA  win  be  Mdfiad 
immediately  of  any  anaaae. 
environmental  pnUems  or  other  ' 


adverse  effects  resuhiogfroai  die  use  of 
diis  pestidda  in  connection  widi  drfs 
exempdon. 

la  AiqiHcadon  wiH  be  made  by 
certified  appUeatort  and  enfiaieement 
monitoriiif  will  be  baadled  by  the 
Kanaas  Stato  Board  of  Agriculture  using 
procedares  established  by  flie  existliig 
enforeement  grant  agreement  between 
the  Board  of  ApicnHnra  and  the 
Environmental  IVotectf cq  Agency. 

According  to  die  Applicant,  widi  die 
use  of  Capture  In  the  pest  mnmByr'mtnt 
programs,  com  growers  win  be  able  to 
control  mites  which  they  have  had 
problems  controlling  wtth  registered 
pesdddM.  Kflte  infestations  in  field  com 
are  prindpally  a  tvestem  Kanaas 
problem,  and  are  most  serious  durii^ 
dry  years.  Relds  in  the  western  Kanaas 
area,  because  of  the  normal  conditions 
of  low  rainfall,  must  be  kept  under  close 
observation  for  mite  infiMrtatlons 
annually  during  the  mnntKf  of  June,  |u^ 
and  August  to  allow  early  detecdon  of 
infestations.  Early  detection  is  essential 
due  to  the  explosive  reproductive 
potential  of  diesa  peat  spadea.  Weedier, 
geography,  plant  stress  and  mite 
overwtotaflat  habMa  MS  aO  factora 
Gontoibuting  to  the  Banks  grass  mite 
problem  in  Kansas.  Kansas  inditiHtes 
that  die  growing  season  has  been  dry 
and  hot  and  if  mesa  weather  conditiona 
contimia.  they  would  lanlt  in  optimal 
conditions  for  mite  davek^nnant  and  a 
potential  emeioenqF  situation.  Than  is 
also  a  potential  water  thirrtagit  which 
would  result  in  stressful  conditicns  to 
the  com  that  would  make  mite  damagea 
more  likely. 

PerforBMKe  teat  resalte  indicate  diat 
existing  registered  pestlcidea  wiU  no 
longer  centred  the  sastainad  adte 
pressures  of  a  notmal  Kanaaa  auasmer 
because  of  a  Uatoiy  (rf  deveiopnient  of 
resistance  to  rsgiatcted  peaticidaa. 


The  Applicant  indicBtea  dmt  oom 
yield  toaaas  doe  to  da«ie  bom  nrftaa 
vary  widi  dte  deyoa  and  aidart  of 
infaatation.  Hm  aaa  of  bifondyin  oodd 
prevent  mite  losses  daa  to  rasiatanca  to 
already  registered  pesticides  of  naoly 
$400,000  to  the  oom  growan  of  dw  state. 
If  mite  popriationB  reach  amargancy 
leveb  in  Kansas  this  war,  loases  coaM 
be  far 


Thte  notice  doea  not 
dadaionbyBRAondM 
itseUnie 
18  require  thet  the 
notice  in  the 
public 


pestidda.  ABCoadii^ljr. 
peraona  may  safanrit  wr 

diia  ariifect  to  dte  ProgramJ 


Fwfawl  ftigM*  /  VoL  :S3^,  MlJRfVSi&adAy.lm^  30.  1968  f  H^s 
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and  SunxMliDivision  at  the  addreM 
above. 

The  Agei^fy,  according,  wid  review 
and  oonaid^  all  comments  received 
during  the  ^fmment  period. 

Dated:  JhinyA.  MM. 
EdwfaF.TIiliiilii. 

Director,  Jie^mUvUon  Divigipn,  Ofpce.of 
PeeUcide  Pro^aaim. 
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Ageo^ 
ACTION: 

Notice  of 
Intent  to 
Registratii 


I  Of  8pWSMi  IflWMw 

^yironmental  Protection 

hi 

\  of  Final  Determination: 

It  to  Cancel:  Notice  of 
By  /plications  for 


lanuary  2, 1987,  EPA  (the 
Agency)  pijcbosed  to  cancel  most 
nqjlstratidiui  and  deny  applications  for 
the  inorganic  arsenicals  for  non-wood 
preservfktive  use  due  to  the  oncogenic 
risks  posed  During  miidng/loeding  and 
an>lication,  and  due  to  the  acute  ri^ 
fnna  acddMital  ingestion.  This  Notice 
aiinouncesitie  Agency's  final 
detorminatllQn  to  cancel  registrations 


and  deny 

usepesi 

inorganic 

calcium 

sodium 

th^tuf 

f«   ^^ 

ariienate, 

sOdiom 

thedesii 

okrafgro 

still  under 

covered 

announi 

to  cancel 

applicatti 

pres*rvati 

contai 

exception 

solid' 

(padcaged 


lications  for  aU  non-wood 
products  dwt  cont^n  the 

icals  lead  arsenate, 
ate,  sodium  arsenate  and 
ite.  with  the  exertion  of 
jddal  use  of  die  flowable 
<rf  calcium  arsenate,  die 
iwdi  regulator  use  of  lead 
id  die|gpape  fungicidal  use  of 
nite.  Inese  three  uses,  and 
it  uses  of  arsenic  acid  on 
for  seed)  and  cotton,  aie 

Review,  and  are  not 
his  Notice.  This  Notice  also 
Agency's  detennination ' 
registrations  and  deny 
for  aU  noa<-wood 
use  pestkdde  iHoducts 
inic  trioxide,  ivith  the 
the  registrations  for  die    . 

to  control  ants 
a  sealed  metatcontaineil 
and  molesi  ^phers,  and  pocket  gophers^ 
OATi:  Reqiissts  for  a  hearing  by  a 
registrant,  i  ippUcant.  or  other  adversely 
affected  pa  -ty  must  be  received  on  or 
before  Augi  ist  1. 1968i,  or,  for  a  registrant 
or  applicanL  within  30  days  from  their 
receipt  by  mail  of  this  Notice,  whichever 
date  is  thej  later  applicable  deadHine. 
AOMina:  Requesto  for  a  hearing  must 
be  SttbmitliM  to:  Hearing  Oerk  (A-HO). 


fiivironmental  Protection  Agency,  401 M 
Street  SW.  Wadik^too.  DC  204601  - 
'   Additioiiiiri^lnformaiian  supporting  this 
action  ii  available  for  public  inspection 
from  8  a  jn.  to  4  pa.,  Monday  through 
FHday,  except  legaMiolidBys  in: 
Information  Sen^toes  Section.  Program 
Management  and  Su^iort  tXvision  (TS- 
757C),  OCRoe  of  Pestldde  Programs. 
Environmental  Protection  Agency.  Rm. 
246.  Crystal  Mall  #2. 1021  Jefferson 
Davis  Highway.  Arlington.  VA. 
KM  niRTNHi  mmomiMwm  odntacr  By 
daik 

Ronald  Cannarella.  Special  Review 
Branch.  Registration  Division  ftS- 
787C).  Offte*  of  Pesticide  Proems. 
Environmental  Protectkni  Agency.  401 
M  Street  SW..  Washinston.  DC  20460. 
Office  location  and  teledbone  number 
Rm.  1006,  Crystal  MaO  #2 1921 
Jefferson  Davis  Highway,  Arlington. 
VA.(70»-667-6488). 
MPnMMiiuiv  mtomiation:  This 
Notice  te  biganized  into  seven  units. 
Unit  L  entitled  "Introduction",  provides 
a  general  discussion  of  the  regulatory 
frfUnework;Within  which  this  action  is 
taken  and  summarizes  the  regulatory 
history  of  the  inorganic  arsenicals.  Unit 
n.  entitled  "Summary  of  Agency's  Risk 
AssMsraent".  sets  forth  a  summary  of 
the  basis  for  die  Agency's  regulatory 
position  in  the  PD  2/3  uid  includes 
discussions  of  hazard' identification, 
exposure  Analyftis.  and  quantitative  risk 
asseesmmt  Unit  io.  entitled  "Summary 
of  tito  Agency's  Benefits  Analysis", 
summarizes  the  benefits  analysis 
presented  in  the  PD  2/3.  Unit  IV.  entitied 
^'Comments  and  Agency  Response  to  PD 
2/3".  sets  fef<li  and  responds  to 
comments  of  the  Scientific  Advisory 
Panel,  Ae  Secretary  of  Agriculture,  and 
other  public  comments  received  by  the 
Agency  in  reqxmse  to  the  FD  2/3.  Unit 
Vi  entitied  "FmsA  Regulatory  Decision", 
presents  the  Agency's  final  regulatory 
decisicMi.  including  existing  stocks  and 
disposal  provisions.  Unit  VI,  entitied 
"Procedural  Matters'^,  explains  how 
persons  may  request  a  hearing  and  the 
consequences  of  requesting  or  failing  to 
requeetO'hearing.'lteit  VD  contains 
inftmnation  on  %ia  public  docket  which 
has  been  established  for  the  Special 
Review  of  the  inmganic  arsenicals.  Unit 
vm  lists  references  referred  to  in  the 
text 

L  brtrodudion 

A.  Legal  Background 

In  order  to  obtain  a  registration  for  a 
pesticide  under  the  Federal  Insecticide. 
Fungicide  and  Rodenticide  Act  (FIFRA). 
as  amended,  an  applicant  for 
registration  must  demonstrate  diat  the 
pestiddeeatisfies  the  statutory  standard 


for  regisfration.  section  3(cKS)<»f  FIFRA. 
lliat  standard  requires,  among  oUier 
things,'diat  die  pMtidde  performs  its 
intended  function  widioot  cfeusing 
"umvaMHiBUe  adveA*  effects  on  die 
envinnunent"  Thir  tArin^*unreasonabIe 
adverairdtects^op  ^  Mrvirenment"  4s 
defined  tttder  flFRA  tfctiOn  2(bb)  as 
"any  luirtoasonable  risk  toman  or  the 
enviroti^ent'taking  into  account  the 
econondc,  aodal,  and  environmental 
costs  aind  blMtefits  of  the  use  of  any' 
p^dde.**  ThU  standard  requires  a 
finding  that  die  benefits  (rf  die  use  of  the 
pestidde  exceed  the  risks  of  Use,  when 
the  pesticide  is  used  in  compliance  wdth 
the  terms  and  conditions  of  registration 
of  in  accordance  widi  commonly 
recognized  practices. 

The  burden  of  proving  that  a  pesticide 
satisfies  the  standard  for  registration  is 
on  the  proponents  of  registration  and 
continues  as  long  as  the  regtotration 
remahu  in  effect  Under  FEPRA  section 
6.  the  Administrator  may  cancel  die 
registration  whenever  it  is  determined 
that  the  pesticide  causes  unreasonable 
adverse  effects  on  the  environment.  The 
Agency  created  the  Spedal  Review 
Process,  previously  known  as  the 
Rebuttable  Presumption  Against 
Registration  (RPAR)  Process,  to 
facilitate  the  identification  of  pestidde 
uses  which  may  not  satisfy  the  statutory 
requirements  for  registration  and  to 
provide  an  informal  procedure  to  gather 
and  evaluate  information  about  the  risks 
and  benefits  of  these  uses. 

A  ^)edal  Review  is  initiated  if  a 
pestidde  meets  or  exceeds  the  risk 
criteria  set  out  in  the  regulations  at  40 
CFR  1S4.7.  The  Agency  announces  that  a 
Spedal  Review  is  initiated  by  publishing 
a  Notice  of  Initiation  (supported  by 
Position  Document  1  (PO 1))  in  die 
Federal  Register.  Registrants  and  other 
interested  persons  are  invited  to  review 
the  data  upon  which  the  dedsion  to 
initiate  a  Special  Review  is  based.  After 
reviewing  public  comments  and 
a^ndlable  data,  the  Agency  prepares  a 
risk/benefit  assessment-for  the 
registered  pestiddal  uses  considered  in 
diePDl. 

In  ordCTtoxariy  out  a  diorough 
assessihettt  the  Agency  may  require 
additional  information  on  registered 
products  ond«  section  3(c)(2)(B)  of 
FIFRA.  This  process  is  referred  to  as 
Data  Call-in.  Failure  to  comply  widi 
Data  Call-in  requirements  for  a  product 
constitiitin  gRMmdafbr  suspension  of 
diat  prodad's  registration. 

bi  detenhlning  whether  the  use  of  a 
pestidde  poses  risks  which  are  greater 
thto  the  benefits,  the  Agency  considers 
poftsible  changes  to  the  terms  and   -    ' 
conditions  of  registration  which  can 
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reduce  ritks.  U  the  Agancy  detefmiiics 
that  such  changee  rediioe  risks  to  the 
level  where  the  benefits  oatwcjgh  the 
risks,  it  may  require  that  stidi  cha^jes 
be  made  in  the  terms  and  conditioas  of 
registration.  Alternatively,  the  Agency 
may  determine  that  no  changes  in  the 
terms  and  conditions  of  the  registration 
will  adequately  ensure  that  use  of  the 
pesticide  will  not  pose  any 
unreasonable  adverse  effects.  If  the 
Agency  makes  such  a  determination,  it 
may  seek  cancellatioo  and.  if  necessary, 
suspensioa 

Once  the  risk/benefit  analysis  is 
completed,  the  Agency  publishes  the 
Preliminary  Determination  (suMMrted 
by  Position  Docummt  Z/3  (PD  2/3])  m 
the  Federal  Register.  That  document 
presents  a  det^led  discussion  of  the 
risks  and  benefits  asaessments.  and  sets 
forth  the  regulatory  action  the  Agency 
proposes  to  take. 

The  public  is  invited  to  submit  data 
and  information  to  rebut  the  Agency's 
proposed  action  by  showing  that  the 
Agency's  initial  determination  of  risk 
was  in  error,  or  by  showing  that  use  of 
the  pesticide  is  not  likely  to  result  in  any 
significant  risk  to  humans  or  the 
environment.  In  addition  to  submitting 
evidence  to  rebut  the  risk  presumption, 
commenters  may  submit  evidence  as  to 
whether  the  economic,  social,  and 
'envnt>nmental  benefits  of  the  use  of  the 
pesticide  outweigh  the  risk  of  use.  The 
Pr^riirainary  Determination  is  sent  to  the 
U.S.  Department  of  Agriculture  (USDA) 
and  the  Agency's  Scientific  Advisory 
Panel  (SAP)  for  review  and  comment. 
After  reviewing  the  comments  of  the 
SAP.  VSDA  and  other  Interested 
persons,  the  Agency  reaches  its  final 
regulatory  determination  and  condndes 
the  Special  Review  by  publication  of  a 
Final  Determination  (supported  l^ 
Position  Document  4  (FD  4)}  in  the 
F eoenl  Register. 

Adverse^  affected  persons  may 
request  a  bearing  on  the  cancellation, 
modification  or  denial  of  an  apfriication 
for  a  specified  registratiaa  and  Bse.  If 
they  do  so  in  a  legally  effective  manner, 
that  re^stration  and  nse  will  be 
maintained  pending  a  decision  at  the 
close  of  an  administrative  hearing. 

B.  Regulatory  History 

The  Environmental  Protection^Agen<9 
issued  a  Notite  of  Rebuttable 
Presumption  Against  Registration 
(hereafter  referred  to  as  Special  Review) 
for  the  wood  preservative  and  non-wood 
preservative  uses  of  the  faiorganic 
arsenicals  which  was  published  in  the 
Fadeiri  Regialar  of  Octoberia  1978  (43 
FR  48267).  That  Notice  was  based  on  a 
determination  that  use  of  the  inorganic 
arsenicals  met  or  exceeded  the  risk 


criteria  for  onooganidty.  Hwlugsuklty 
and  antagaoidty  uodar  40  CFR  168.11 
(theae  crtliria  art  now  ioiad  at  40  CFR 
154.7).  Sob—q— itty.  aeiila  toxicily  aiso 
beoaow  a  ooooem  when  evidence  of  this 
adverse  efiod  wm  receivwl  bjr  the 
Agency. 

The  Agency  Israed  a  lYettMlnaiy 
DetenntDatkn  (ID  2/S)  on  Febraary  m 
1981.  (48  FR  13020)  which  prapoawi 
changes  to  the  terms  and  oondHfaMW  of 
registivtion  for  the  wood  pteaaisaUvn 
uses  of  the  innganic  aisnricala.  That 
proposal  was  based  on  a  detailed 
assessment  of  the  risks  and  benefits  ot 
continued  registration  of  the  wood 
preservative  aae  of  tha  inoiganic 
arsttoicala.  The  nna)  Detemination. 
which  required  certain  modificationa  to 
the  terms  and  conditiona  of  registntion. 
was  pubhtbed  hi  the  Fodacy  Isclalar  of 
luly  13, 1984  (40  FR  2B608).  Hw  Agency 
received  hearing  requests  from 
registrants  Gonlastiog  the  leqniranMnts 
of  that  Notka.  After  consideiiiv 
alternative  "•Trhsnismt  suggested  by 
registrants  for  accoBpUahii^  the  foida 
of  the  July  13. 1904  Notice,  the  Agency 
issued  an  Amended  Notice  of  Intent  to 
Cancel uAich  waspub^wd  in  the 
Federal  SapiBlBr  of  January  lOi  1900  (51 
FR  1334). -Aat  Notice  naolvMi  issues 
relating  to  the  wood  preservative  uses  of 
tile  inorganic  araraicals  with  minor 
modificationa  to  theiaqaireaMnta  of  the 
July  13. 1904  Notke.  All  registrants  have 
either  modified  their  registrationa  in 
accordance  with  the  requhteasenta  of  the 
Amended  Notice  or  their  registrations 
were  cancelled  by  operation  of  law. 

For  the  non-wood  preservative  uses  of 
lead  arsenate.  r.al<»famr>  arsenate,  sodium 
arsenite.  arsenic  trioxide.  and  sodium 
arsenate  (with  the  exception  (rf  the  turf 
hobicidal  use  of  the  flowable 
formulation  of  calcium  arsenate,  tibe 
grapefridt  growth  readator  nse  of  lead 
arsenate,  the  grape  rongicidal  nse  of 
sodium  arsenite,  and  the  destccant  uses 
of  arsoiic  add  on  okra  (grown  for  seed] 
and  cotton).  &e  Agency  issued  a  Notice 
of  fteHmlnesy  Determinatioa  in  the 
Fedetal  RMistar  of  January  2. 1987  (52 
FR  132).  Au  registrations  of  conwr 
acetoarsenite  were  voluntarily  farvcffHed 
and  were  not  consi&ied  hi  the 
Preliminary  Determination. 

The  use  patterns  excepted  from  the 
non-wood  IVelimlnary  Determination 
will  herein  be  referred  to  as  "major 
uses",  and  the  inorganic  arsenical  uses 
considered  in  tiiat  decision  will  heron 
be  referred  to  as  the  "minor  uses"  of  the 
imnganic  arsenicals  for  non-wood 
preeervative  nse. 

The  risk  assessment  presented  in  tiie 
Preliminary  Detemdnation  identified 
two  main  harards  assodaled  with  the 
minor  uses  of  the  inorganic  arsenicals: 


oncogenitlly  for  raixer/hMders  and 
applicators,  and  acute  toxidty  to  the 
general  pnboc;  resarasghi'S  large 
number  at  acddeafal  exposiu  es.  The 
benefits  assessment  Identlfled  numerous 
effective  and  econoHic  altaniatives  for 
all  of  the  minor  uses.  Based  on  available 
risk/benefit  inforaiation.  the  Ageacy 
concluded  in  the  January  2, 1907 
Preliflsinary  DetenBuiatiaa  that  the  risks 
posed  by  the  minor  uses  of  the  nungaaic 
arsenicak  outwei^ied  Uie  benefiU  of 
continued  registration.  In  the  January  2, 
1907  Notice,  the  Agency  annoiinced  Hs 
proposed  decision  to  cancel  product 
registrations  and  deny  ^qiBcatioiis  for 
aO  of  the  inorganic  arsenical  non-wood 
preservative  uses  (with  the  y^tptiwi  df 
products  registered  for  the  nujor  uses). 

In  the  interval  staice  the  Agm^ 
issued  its  Preliminary  Dotetadaation  for 
the  Bon-wood  prsservativa  asas,  aaariy 
all  regiatrattoaa  far  ttie  minar  Bses  of  the 
inorganic  arsaaieal  peatiddas  haw  bean 
voluntarily  cancelled  by  the  registnots. 
or  suspended  for  failure  to  sutnnit  data 
requested  by  the  Agency  under  the 
autiiorfty  oi  FIPRA  section  9(cH2)(B). 
Usee  for  adricfa  aB  registiatlous  have 
been  voiuntaray  canoened  by  flie 
registrants  are  not  addressed  in  this 
action.  Risks  and  benefits  of 
registrations  a^ildi  have  been 
suspended  pursuant  to  FIFRA  section 
3(c)(2)(B)  are  considered  in  this  action, 
even  tfiou^  tfie  rs^strattons  are 
faiactive.  The  benefits  of  snqiended 
registrations  are  considered  to  be 
minimal,  however. 

As  discussed  in  the  January  2. 1987 
Notice,  consideration  of  the  major  uses 
was  deferred  until  the  Agency's  Risk 
Assessment  Conndl  reassesses  the 
cardnogenic  potency  of  inoiganic 
arsenic  as  it  relates  to  dietary  and 
dermal  exposures.  Hie  Agency  has 
required  food  cn^  reddua  data  from 
re^trants  under  tiia  authority  of  section 
3(g)(2)(B)  of  FIFRA.  These  reddue  data, 
and  the  reassessment  of  the 
cardnogsidc  potency^irfinoigaiiic 
arsenic,  are  pivotal  to  conducting  a  risk 
assessment  for  the  dietary  and  dermal 
routes  of  exposure  resulting  from  the 
major  uses  enumerated  above. 

The  Jamiwy  2. 1907  Notice  provided  a 
45-day  period  during  which  ^  public 
was  asked  to  comment  on  the  pnqioeed 
deddon.  Four  registrants  reqionded  to 
tiiat  Notice  in  defense  of  their  products, 
stating  that,  coiitrary  to  the  condusions 
of  the  Agency's  risk/benefit  analysis, 
tiie  acute  risks  assodated  witii  thie  use 
of  their  products  (fid  not  outweigh  the 
benefits.  The  Agency  also  recdved 
additional  data  detailing  numerous 
poisoning  incidents  involving  tfie 
inorganic  arsenicals.  These  comments 
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are  discussed  in  Unit  IV  of  this 
document   !  \ 

After  revi^^ing  the  comments  and 
available  dWt^  the  Agency  has 
concluded  tlUt.  with  the  exception  of 
two  arsenic  nioxide  registrations,  the 
oncogenic  risks  resulting  from  inhalation 


th^ 


durii)g 
or  acute  risi 
accidental 
arsenicate 
outwe^ 
the  registra 
becancellei 
The  two  e: 
trioxideara 
arsenic 
and  pai 
container, 
arsenic  trio: 


/loading  and  application, 
I  associated  with  the 
sstion  of  Uie  inorganic 
jstered  for  the  minor  uses 
ited  benefits.  Therefore, 
I  for  these  uses  should 


pted  uses  of  arsenic 
)  the  insecticide  use  of 

in  ■  solid  fonmilation 
in  ■  sealed  metal 
(2)  the  solid  fennulation 

for  die  omtroi  of  moles, 
gophers,  and  pocket  gofriiers.  The 
Agency  has  Concluded  that  the  two 
excepted  us^t  pose  no  significant 
oncogenic  or  acute  risks,  and  tfiat  the 
benefits  of  xme  outweigh  any  risks. 
AcooitUngiyl  ^ese  uses  wiU  be  retained 
unchanged,  i 

The  Agency  is  also  concerned  with 
oncogenic  risk  to  applicators  exposed  to 
inorganic  arsenical  pesticides  via  the 
dermal  route.  Dermal  exposure 
assessmentajvere  included  in  the 
Preliminaiy  betermination.  However, 
the  oncogenjo  risk  has  not  been 
quantified  {(^i  dermal  exposures  for 
products  subject  to  this  Notice  because 
the  Agency'9  pUsk  Assessment  Forum  is 
still  assessiik  the  carcinogenic  potency 
for  dermal  enrasure.  Any  additional  risk 
associated  inth  the  dennal  component 
of  exposure  will  only  add  to  the 
Agency's  coiipem  about  the  risks  of  use 
of  the  pesticide  products  cancelled  by 
this  Notice. 

IL  Summary  •f  the  Agency's  Risk 
Assessment 

The  adverw  effects  of  concern 
associated  With  inoiganic  arsenical 
pesticides  an  oncogenicity, 
mutagenicity^  teratogenicity,  and  acute 
toxicity.  An  ^Ktensive  body  of  data  is 
contained  inl  published  studies 
describing  mi  adverse  health  effects 
associated  ny^th  exposure  to  inoiganic 
arsenic.  The  KPA  Office  of  Health  and 
EnvironmenUl  Assessment  [OHEA)  has 
ixisting  scientific 
deveu^ed  a  "Health 

lent  for  Inoiganic 
1).  Risk  infonnation  is 
fai  the  fdlowing  Position 
ood  Preservatives 
It  %  (46  PR  13020). 
Wood  Presertatives  Position  Document 
4  (49  FR  aaai  I),  and  Non-wood 
Pwsofvatlseh  Positioa  Document  %  (52 
PR  1S2).  The^  documents  are  availaMe 
from  the  Natikial  Technical  Information 


reviewed 

literature 

Assessment 

Arsenic' 

also  con< 

DocumentK 

Position 


m- 


Service  (NHS).  S28S  Port  Royal  Road. 
SpringfleM.  Virginia.  22161:  Tel:  (702) 
487-4600.  A  brief  sommary  of  the  risk 
data  contained  in  those  documents  is 
presented  here. 

A.  Suttunary  of  Hazard  Identification 

1.  Onoogeaicity.  Human  epidemiology 
studies  have  provided  the  most 
persoarive  evidence  linking  exposure  to 
inoiganic  arsenic  to  an  increase  in 
cancer  in  humans.  Detailed  discussions 
of  these  studies  are  contained  in  the 
OHEA  Document  and  are  summarized 
in  the  FD  %  for  non-wood  preservative 
uses. 

Based  on  the  human  data,  the 
Agency's  Carcinogen  Assessment  Group 
(CAG)  has  determined  that  sufficient 
evidence  exists  to  classify  inoiganic 
arsenic  as  a  Group  A  carcinogen 
(carcinogenic  to  humans)  based  on  the 
Agency's  classification  scheme 
published  in  the  FMeral  Ref^ter  of 
September  24. 1966  (51  PR  33992). 

2.  Mutagenicity.  Various  inorganic 
arsenicais  have  been  assayed  for 
mutagenic  activity  in  a  variety  of  test 
systems  ranging  from  bacterial  cells  to 
peripheral  lymphocytes  from  humans 
exposed  to  arsenic.  Inorganic  arsenicais 
may  have  the  potential  to  cause 
chromosomal  changes  in  human  beings, 
although  the  mutagenic  potency  of 
arsenic  is  weak  when  compared  to  other 
known  metal  mutagens.  Specifically, 
arsenic  is  clastogenic  (causing 
chromosome  breakage)  and  induces 
sister  chromatid  exchanges  in  a  variety 
of  cell  types  including  human  cells  in 
vitro.  Arsenic  also  may  affect  DNA  by 
its  occasional  substitution  for 
phosphorus  or  by  the  inhibition  of  DNA 
repair  processes.  Data  indicate  that 
anenic  is  either  inactive  or  extremely 
weak  in  inducing  gene  mutations  in 
vitro.  Further  diMnission  of  the 
mutageniGity  of  anenic  is  presented  in 
the  OHEA  DocmnenL 

3.  Tamtageaicity.  Parenteral 
administntion  of  arsenic  to 
experimental  Animaia  during  pregnancy 
has  product  gross  malfonnations  in  the 
ofbpriog.  Additionally,  increased 
mortality,  increased  resoiptions,  and 
decreased  body  weights  of  fetuses  have 
been  observed  in  these  studies.  In 
contrast,  oral  administration  of  sodium 
arsenate  to  experimental  animals  has 
either  failed  to  produce  gross 
malformations  fai  the  offspwing  or  has 
produced  only  a  sUgJitly  increased 
incidence  and  only  at  dosage  levels  diat 
have  also  caused  significant  maternal 
toxicity.  No-observeid  effect-levels 
(NOBLs)  oouU  not  be  established  from 
theee  studies.  Oral  administration  of 
sodium  arsenite  to  experimental  animals 
did  not  prodnoe  gross  malformations  in 


the  offspring,  but  increased  resorptions 
were  reported.  Further  discussion  of  the 
teratogenicity  of  arsenic  is  presented  in 
the  OHEA  Docummt 

4.  Acute  toxicity.  Arsenic  is  known  to 
be  acutety  toxi&  lie  symptoms  which 
follow  oral  exposure  to  inorganic 
arsenic  include  severe  gastro-intestinal 
damage  resulting  in  vomiting  and 
diarrhea,  and  general  vascular  collapse 
leading  to  shodc  coma,  and  death. 
Muscular  cramps,  facial  edema,  and 
cardiovascular  reactiiuis  are  also  known 
to  occur  following  oral  exposure  to 
arsenic. 

Trivalent  arsenicais  such  as  arsenic 
trioxide  and  sodium  arsenite  are 
approximatety  four  times  as  acutely 
toxic  as  pentavalent  lead  arsenate  and 
sodium  arsenate.  However,  pentavalent 
and  trivalent  inorganic  arsenicais  are 
both  in  the  Agency's  acute  toxicity 
Categmy  L  the  most  toxic  category. 
Further  discussion  of  the  acute  toxicity 
of  anenic  is  presented  in  the  OHEA 
Docimient 

Many  poisonings  and  fatalities  have 
been  associated  with  the  use  of 
inoiganic  arsenical  pesticides. 
Information  reported  to  the  Agency's 
Pesticide  Incident  Monitoring  System 
(PIMS)  indicates  that  a  significant 
number  of  poisoning  incidents  have 
occurred  as  a  result  of  accidental 
ingestion  of  arsenical  rodentiddes 
containing  arsenic  trioxide,  and  insect 
baits  containing  sodium  arsenite, 
sodium  arsenate  and  lead  arsenate.  The 
majority  of  the  incidents  involved 
children.  AH  registrations  for  insecticide 
baits  containing  sodium  arsenite  and 
lead  anenate  luve  been  voluntarily 
cancelled.  Consequently,  the  acute  risks 
of  these  chemicals  will  not  be  discussed 
further.  Detailed  information  regarding 
poisoning  incident  data  for  insecticides 
containing  sodium  arsenate  is  discussed 
in  the  Agency's  response  to  a  comment 
by  Senoret  Chemical  Co..  Inc..  found  in 
Unit  IV.C.1  of  tfiis  document 

Information  available  to  die  Agency 
regarding  acute  exposures  to  arsenic 
trioxide  rodentiddes  indicates  that  the 
liquid  formulation  used  to  control  rats 
and  mice  is  generally  identified  as  the 
source  of  the  exposure.  It  does  not 
appear  that  solid  foimnlation  mole 
killera  are  responsible  far  the  pattern  of 
exposures  to  arsenic  trioxide 
rodentiddes  reported  to  PIMS.  In 
addition.  PIMS  data  indicate  that 
accidental  exposores  to  arsenic  trioxide 
insecticides  were  doe  to  formulations 
other  than  the  solid  formulation 
contained  in  a  seeled  metal  dispensing 
device.  Evidence  available  to  die 
Agency  indicates  that  the  solid 
formulation  contained  in  a  sealed  metal 
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container  does  not  expose  the  public  to 
arsenic  trioxide. 

B.  Summary  of  the  Risks  Posed  by  the 
Minor  Uses  of  the  Inorganic  Arsenicals 

The  Agency  concludes  that  there  are 
demonstrated  oncogenic  or  acute  risk 
concerns  associated  with  all  of  the  uses 
of  the  inorganic  arsenicals  considered  in 
this  action.  The  Agency's  concern 
regarding  the  acute  risk  posed  by  the 
use  of  the  inorganic  arsenicals  subject  to 
this  Notice  is  based  on  actual  poisoning 
incident  data.  The  Agency  also  has 
concerns  based  on  the  mutagenic  and 
teratogenic  effects  shown  by  the 
inorganic  arsenicals:  however,  these  risk 
concerns  will  not  be  discussed  further 
here  because  of  the  inadequacy  of  the 
available  information  for  risk 
quantification. 


The  linear  non-threshold  model  was 
used  to  estimate  cancer  risks  at  low 
levels  of  inhalation  exposure  for 
applicators  and  mixer/loaders,  fai 
conducting  the  inhalation  exposure 
analysis,  ^  Agency  assumed  a  worst- 
case  scenario;  that  exposed  persons 
wore  no  special  protective  clothing,  that 
100  percent  of  iidialed  inorganic  arsenic 
is  absorbed,  and  that  an  applicator  or 
mixer/loader  wei^  70  kg.  The  Upper 
Confidence  Limit  (UCL)  calculation  of 
carcinogenic  potency  used  for 
quantifying  risks  from  inhalation 
exposure  to  the  inorganic  arsenicals  is 
l.lSxlO"*  (mg/kg/dayr'  over  a  30-year 
woricing  lifetime. 

Oncogenic  risks  to  mixer/loaders  and 
applicators  due  to  inhalation  have  been 
quantified  for  those  uses  where  the 


Agency  has  estimates  of  inhalation 
exposure.  Exposure  estimates  and 
calculated  risk  values  for  the  uses 
considered  in  this  action  are  discussed 
at  length  in  the  January  2, 1067  Federal 
Register  Notice.  The  calculated  values 
are  upper-bound  estimates,  and 
represent  a  85  percent  likelihood  that 
the  actual  Inhalation  risks  are  not 
greater  than  those  calculated.  As 
discussed  previously  in  this  Notice,  the 
oncogenic  risks  resulting  from  dermal 
and  dietary  exposure  have  not  been 
quantified. 

The  following  Table  1  summarizes  the 
oncogenic  risks  to  mixer /loaders  and 
applicators,  and  acute  exposure 
incidents  involving  the  general  public 
associated  with  the  registered  minor 
uses  of  the  inorganic  arsenicals: 


Table  1.— Qncooenic  Risk  and  Acute  Toxicity  Hazard  Assooateo  With  Inorganic  Arsenicals. 
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in.  Sianiiiary  of  Agency's  Benefits 
Analysis 

In  this  Unit,  the  Agency  provides  a 
summary  of  the  ben^ts  associated  with 
the  use  of  the  inorganic  arsenicals. 

In  March  1982,  the  Agency  performed 
a  use-by-use  benefits  analysis  of  the 
non-wood  uses  of  die  inorganic 
arsenicals.  This  analysis  was  updated  in 
March  1985  and  was  presented  in  the  PD 
%  for  non-wood  preservative  uses. 
Addressed  in  the  analysis  were  the 
major  and  minOT  uses  of  arsenic  acid, 
lead  arsenate,  sodium  arsenite.  calcium 
arsenate,  arsenic  trioxide,  and  sodium 
arsenate.  The  analysis  estimated 
quantities  utilized,  identified 
alternatives  and  their  availability, 
determined  the  change  in  pesticide  costs 
associated  with  the  use  of  the 
alternatives,  and  evaluated  the  impact 


of  cancellation  on  crop  production  and 
retail  prices,  as  appropriate. 

Since  publication  of  the  M)  %,  most 
registrations  for  the  minor  uses  of  these 
chemicals  have  either  been  cancelled 
voluntarily  by  the  registrant,  or  have 
been  suspended  by  the  Agency  for 
failure  to  comply  with  data  submission 
requirements  in  accordance  with  section 
3(c)(2)(B)  of  FIFRA. 

A  summary  of  the  benefits  assessment 
presented  in  the  FD  %  fw  the  five 
inorganic  arsenicals  covered  by  thisN 
action  is  presented  below. 

1.  Lead  arsenate.  Lead  arsenate  is 
currentiy  registered  as  a  foliar  spray  to 
control  insects  on  fruit  trees  and 
ornamentals,  and  as  a  growth  regulator 
on  grapefruit  The  growth  regulator  use 
on  ^pefruH  is  still  tinder  Special 
Review.  All  registrations  for  the  minor 


uses  of  lead  arsenate  have  been 
suspended  by  the  Agency  for  failure  to 
comply  with  data  submission 
requirements  under  section  3(c)(2)(B)  of 
FIFRA,  or  have  been  voluntarily 
cancelled.  The  Agency  is  unaware  of 
any  current  use  of  lead  arsenate  as  an 
insecticide.  No  comments  were  received 
in  response  to  the  PD,%  indicating  any 
current  use.  A  number  of  effective  and 
economical  alternative  insecticides  are 
available  including  chlorpyrifos, 
diazinon,  azinphos-metfayt  carbaryl  and 
methoxychlor.  There  would  be  no 
economic  impact  from  cancellation  of 
the  insecticidal  registrations  of  lead 
-arsenate. 

2.  Sodium  arsenite.  Sodium  arsenite  is 
registered  as  a  terrestrial  herbicide  for 
the  control  of  trees  and  weeds.  Sodium 
araenite  is  no  longer  manufactured  for 
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la,  as  an  insactidde  and 
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MgUtrant  to  submit 
by  die  Agen^  pursuant 
2)09)  of  F1FRA.  Data 
Agency  indicates  fliat 
on.  diera  has  been  no 
arsenate  baits  for 
momical  and  effective 
icluding  metaldehyde  and 
▼ailaUe.  No  econmnic 
as  a  result  of 
this  registration.  Thus, 
calchui  arsenate 
melius  ddde  baits  are 
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pestiddal  use  of  arsenic 
k  UqM  rodentldde  bait 
grmmd  to  control  rats  and 

~  dwellings.  A  small 
the  remainder  is  used 
formulation  applied 
)  kill  moles,  gophen,  and 
or  aa  an  ant  bait 
of  laboratory  ^ficacy 
liquid  arsenic  trioxide 
Ive  for  tiie  control  of 
rats  and  micM(Ref.  2).  There  are 
nuraeroua  effi  ctive  alternatives 
available  focf  the  control  of  rodents, 
induding  sliytimine,  anticoagulant 
rodenticidesj  and  mechanical  control 
(trappnig).  Hb  adverse  eooomnic  impad 
is  antic^tadi  if  the  use  of  arsenic 
trioxide  for  t^e  control  of  mice  and  rats 
were  canoellid. 

Arsenic  tr^cpdde  rodenticides  are 
effective  in  QQntroUing  moles,  gophers, 
and  pocket  nphers.  Available  effective 
and  economj  i^  altemativea  indude 
strychnine  ai  i0  mechanical  control  No 
adverse  ecoi  i^c  impact  is  anticipated 
if  this  use  we^e  cancelled. 

Arsenic  triaxide  ant  baits  are  used  to 
control  anta  |i  and  around  domestic 
dwellings.  TMy  are  effective  in 
controlling  anta.  but  are  not  widely 
used.  No  adv«  irae  economic  ia^Mlct  ia 
the  uae  Un  ant  control 
There  are  numeroua 


anticipated 
were  cancel 


alternatives  ^i|vailable  such  as  propoxur, 
diazinon.  cUjijrpyrifos  and  bo«ic  add. 

5.  Sodium  lartenate.  Sodium  anenate 
ant  baits  are;  used  in  approximately  1 


percent  of  U.S.  homes  for  the  control  of 
sweot-aaUng  anls.  They  an  fonnulated 
as  a  sugar  baaed  aynqi,  and  are 
dispaMad  by  applying  to  a 'Iwft 
statioa",  aadi  as  a  cardboard  ch^  piece 
of  bread,  era  birttle  cap.  The  bait 
station  is  plaoad  whan  ants  are  a 
prohlai.  AMw^  aotfom  arsenate  ant 
baits  mahalaiB  leas  thn  I  percent  of  the 
market,  they  are  oonsidRad  the  most 
effectiva  ant  hail  products  for  the 
contra!  of  awaul  eaUitg  ants. 
Comparatively  priced  aheraatives  audi 
as  diazinmi.  cUonyrifoa,  boric  add  and 
propoKur  are  avaflable  tai  bait  form  and/ 
or  as  aeroaol  qirays.  The  aerosol 
formnlatioiis  are  cuiieutiy  die  moat 
popular  font  of  aot  control  for  home  oae 
on  the  markat  today.  No  significant 
adverse  economic  impact  is  anticipated 
if  the  registrations  for  this  use  were 
canceHed.  because  of  the  availability  of 
economicd  and  effective  alteruuUves. 


ine  Agenpy  transmitted  die 
Preliminaiy  Deleiuiination  to  the  U.S. 
Department  of  Agricidtora  (UTOA)  and 
die  FIFRA  Sdentific  Advisory  Panel 
(SAP)  for  review  and  comment  Units 
IV  A.  and  B.  contain  dm  SAP  and  USDA 
comments  in  their  entirety.  The  Agmcy 
also  received  public  comments  in 
response  to  dm  Fadsral  Ragbtar  Notice. 
PubHc  comments  along  wil^  die 
Agency's  response  are  summarized  in 
UnitlV.C 

A.  CommeatB  Phrni  USDA 

In  accordance  widi  FIFRA  section  6. 
the  Agency's  I¥eliininary  Determination 
(PD  %)  was  sent  to  die  U.S.  Department 
of  Agriculture  (USOA)  for  comment 
USDA's  comments  are  printed  in  full 
below: 

Febniaiyi.U87 

Mr.  DoMglH  D.  Caaqit.  Director. 
Office  ofFmtidde  Pn^nmrn.  U& 
EavimttmtokU  PntacUoa  Agency, 
WaMi^ton.  DC  20460 

Dear  Mr.  Campb  This  is  in  reqmose  to  your 
letter  of  DeoemlMBr  22. 198B,  fiorwardiog  EPA'a 
preUnrinaiy  deleiiuiuatioii  to  cancel  certain 
pesticide  products  containing  inotganic 
arsenicals. 

The  MS.  Deputmnt  of  Agiicalture  does 
not  iMve  any  otijecttai  to  yow  pmfwwting 
%vidi  tiie  proposed  dedaion  as  ftimlalied. 

Sincersiy. 
Charles  L  Smith. 

Coordinator,  Peeticides  and  Pesticidee 
Asseeement 

B.  Comments  From  Scientific  Advisory 
Panel 

In  accordance  widi  FIFRA  section  24, 
the  Agency's  i¥eliminary  Determination 
(PD  2/3)  was  sent  to  the  FIFRA 


Sdentific  Advisory  Panel  (SAP)  for 
comment  The  SAP  waived  its  review  of 
the  inorganic  (wsenicala  PD  2/3  becauae 
the  maiority  of  the  ptodocta  ooverad  by 
that  document  were  either  auspended  or 
cancelled.  The  Paael'a  re^ranse  is 
reproduced  here  in  its  entirety: 

Memorandum 

Subject  Request  for  Waiver  of  the 
Sdentific  Ad^^soiy  Paari's  review  of  the 
Notice  Of  Plwlariuaiji  Deteimiaatioa  to 
(iSiicw  RegjslHrooas  of  Pwtlcide  Products 
CBBfiniiig  Iwpair  Arsenicals  itegistered 
for  Non-wood  heeacvalive  Use  and  the  Draft 
Notice  of  hrieal  to  CanceL 

AtwL'  Stsphaa  i>  |ohns>ai.  Executive 
Sectetaiy  PgRA  (TrlsaHllr  Advisoqr  Panel 

Ta-  or.  Wewieli  W.  Kilgon.  OwinBaa 
FIFRA  Sdaolific  Advisoiy  Vsari.  (Coptod  to 
Director,  OIBce  ofPeeticide  ftoyvms.) 

AttMJwd  is  a  Psdsni  Ragialw  Notice 
announdng  die  PreUninary  Detenninetioa  to 
Cancel  certain  lagislntloBa  «f  products 
containing  inmganir  aieeataeb  and  a  draft 
Notice  of  latent  to  Cancel  theae  registrstiaas. 
This  Notice  propoees  canoaDation  of  all  the 
registered  uses  ofthe  Inoiganic  arsenicals; 
lead  arsenate,  cakiua  arsenate.  sotBuaa 
arsenatSi  sodiun  arsenite  and  arsenic 
trioxide  except  rar  tiw  giapebuit  growth 
regulator  use  of  lead  aisenate.  the  grape 
fungiddal  ase  of  sodiam  aneaile  and  tlw  tuif 
beiUddal  we  of  the  flowalile  fomHUtiea  of 
caldum  arsenate.  Thaae  tkne  nsas  and  the 
desiocaat  use  of  aeseaie  add  are  stiil  under 
Spedal  Review.  A  preliariaaiy  detamination 
regarding  tiieee  uses  will  be  issaed  once  tiie 
Itisk  Assessment  Ftoram  has  cnaiplwted  its 
reassessment  of  dw  cardnogeak  potenqr  of 
inofganie  arsenic  as  it  relates  to  dermal  and 
dietary  exposure. 

I  an  re<ioesting  that  the  Sdentific  Advisory 
Panel  waive  its  review  of  these  docnaents 
because  many  of  the  products  that  would  Iw 
8ub|ect  to  tills  canoellatton  Notice  are 
inactive  legislFatiaaB.  RagistrBata  did  not 
provide  data  required  Iqr  eevsral  Data  Cail-ln 
Notices,  and  many  mgistmtioas  were  either 
voluntarily  cancelled  or  suspended. 
FurtlierBore.  the  uses  covand  by  thts  Notice 
represent  only  2  peroant  of  annual  usage  of 
inorganic  arsenical  pestiddes,  many  of  which 
have  not  been  produced  in  several  years. 
Thus,  tliis  action  is  primarfly  edmiidstrstive  - 
in  nature.  These  docamenle  consist  of 
discussions  of  the  legal  background, 
■lunmariss  of  pnvloas  sdentific  and 
economic  levlews.  and  procedures  for 
compliance  with  the  Nctioe*. 

Recommendation 

The  Panel  waive  sdentific  review  and 
comment  on  tiie  Notice  of  Preliminary 
DeteiminatioB  to  Cancel  Registrations  of 
Pesticide  ftoducts  Containing  Inargnnic 
Arsealcale  Registered  for  Non-wood  Uee  and 
the  Draft  Notke  of  talent  to  Cenoel  since 
there  are  ao  ertsatlfic  issuee  to  be 
considered.  Heeee  indloBte  lielow  whether  or 
not  you  concur  or  nonconcur  with  tliia 
recommendation  and  I  will  notify  tlie  Agency 
whetlier  or  not  a  waiver  can  t>e  issued. 

Attachments 
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(Concjunence  aignedby  Dr.  Wendell  W. 
Kilgore,  Chainnan.  FIFRA  Scientific  Advisory 
Panel.  February  2. 1967.) 

C.  Comments  From  the  Public  and 
Agency  Responses 

Responses  to  the  PD  2/3  were 
received  by  the  Agency  from  four 
registrants  (Refs.  3. 4,  5  and  6).  Three 
poison  treatment  centers  submitted 
comments  and  information  concerning 
acute  exposure  incidents  involving 
sodium  arsenate  ant  killers  (Refs.  7, 8, 9 
and  10).  The  information  received  from 
the  poison  treatment  centers  is 
summarized  below  in  the  Agency's 
response  to  Senoret  Chemical  Co.,  Inc's 
comment  on  the  toxicity  of  dieir  product 
A  summary  of  the  registrants'  comments 
and  the  Agency's  responses  follow. 

1.  Senoret's  comment  on  toxicity  of  their 
product 

Senoret  Chemical  Co.,  Inc.  a 
fonnulator  of  so^um  arsenate  ant 
killers  (ant  baits)  submitted  data  on  the 
toxicity  of  their  product,  Terro  Ant 
Killer.  They  state  that  with  an  Uka  of 
5.85  g/kg  of  body  weight,  their  product  is 
only  sli^tly  toxic.  The  company  feels 
that  the  hi^  number  of  poisonings 
reported  in  connection  with  their 
product  does  not  accurately  reflect  the 
true  hazard.  Senoret  states  that  no 
adverse  effects  to  children  who  have 
ingested  their  product  have  ever  been 
reported  to  them. 

Agency  response.  Although  the  use  of 
arsenical  ant  baits  has  declined  in 
recent  years,  the  Agency  has  received 
sufRcient  documentation  to  conclude 
that  exposure  to  ant  baits  containing 
sodium  arsenate  continues  to  be  a 
leading  cause  of  child  poisonings.  Terro 
Ant  Killer  is  identified  as  the  causative 
agent  in  the  majority  of  the  incidents 
involving  sodium  arsenate  ant  killers. 

In  1985,  the  Colorado  Pesticide 
Hazard  Assessment  Project  completed  a 
review  of  hospitalizations  due  to 
pesticide  poisonings  during  the  study 
period  1971  through  1978  (Ref.  11).  The 
review  was  based  on  a  12  percent 
sample  of  hospital  admissions.  The 
review  indicated  that  Terro  Ant  Killer 
was  identified  as  the  causative  agent  in 
22  hospitalizations  during  the  study 
period.  Based  on  these  data,  it  is 
estimated  that  Terro  Ant  Killer  was 
responsible  for  an  estimated  29 
hospitalizations  nationwide  per  year 
during  the  period  1971  throu^  1976.  The 
estimated  number  of  hospitalizations 
per  year  was  calculated  as  follows: 
(observed  number  of  incidents  during 
the  period  1971-197ex8)/6  years =29. 

(Five  sodium  arsenate  ant  killers  were 
specifically  identified  as  the  poisoning 
agent  in  the  study.  Those  products  are 


Terro  Ant  Killer.  Jones  Ant  Killer,  Jones 
Ant  Poison.  Patsco  Ant  Poisoni  and  "Ant 
button  containing  sodiiim  arsenate". 
These  five  products  were  responsible  for 
a  total  of  28  hospitalized  p<ri8<mings 
during  the  study  period  vm^im.  All 
sodium  arsenate  ant  killers,  including 
TeiTO,  were  responsible  for  an  estimated 
37  hospitalizations  nationwide  per  year 
during  the  same  period.) 

Hospitalized  cases  receive  treatments 
that  are  quite  stressful  for  the  child  and 
the  parents,  including  injections, 
pumping  of  the  stomach,  and 
administratian  of  syfup.  of  ipecac  to 
induce  vomiting.  It  should  he  noted  that 
the  treatment  for  exposure  to  arsenic 
puts  an  already  traumatized  child  at 
further  risk  of  injury  or  death. 

Incident  reports  detailing  arsenic 
exposures  due  to  ant  baits  were 
submitted  to  the  Agency  from  three 
Poison  Control  Centers:  Blodgett 
Regional  Poison  Control  Center  in 
Grand  Rapids,  Michigan;  the  Children's 
Hospital  Poison  Control  Center  of 
Detroit,  Michigan;  and  the  Texas  Tech 
University  Health  Sciences  Center  of 
Lubbock,  Texas.  The  data  are 
summarized  in  the  following  paragraphs. 

a.  Blodgett  Regional  Poison  Control 
Center,  Grand  Rapids.  Michigan.  The 
response  firom  Blodgett  made  reference 
to  a  study  which  analyzed  the  agents 
responsible  for  the  arsenic  exposures 
referred  to  the  Center  during  1985  (Ref. 
12).  The  study  showed  that,  from 
January  1. 1985  to  December  31, 1985. 56 
cases  of  acute  arsenic  exposure  were 
referred  to  the  Center.  Fifiy-five  of  the 
56  cases-were  hospitalized. 

Eighty-nine  percent  of  all  arsenic 
exposures  treated  at  the  Center  during 
1985  involved  the  product  Terro  Ant 
Killer.  Further  analysis  of  these  cases 
revealed  that  90  percent  of  the  Terro 
cases  were  accidental  exposures 
involving  children  age  7  and  under.  Of 
the  childhood  cases  involving  Terro,  at 
least  38  cases,  or  84  percent,  involved 
oral  contact  with  or  ingestion  of  the  bait 
station,  where  a  few  drops  of  the  arsenic 
solution  from  the  original  container 
were  dispensed  either  on  cardboard,  a 
piece  of  paper,  a  piece  of  cotton,  or  in  a 
bottle  cap.  For  the  remainder  of  the 
cases,  exposure  was  either  directly  from 
the  container  in  which  the  product  was 
packaged  (a  1  or  2  fluid  ounce  bottle),  or 
the  specified  method  of  exposure  was 
not  reported  to  the  Center. 

Of  the  38  cases  where  the  child  was 
exposed  to  the  ant  killer  fit)m  the  bait 
station,  19  children  (50  percent)  had 
arsenic  levels  in  the  urine  in  excess  of 
SO  micrograms  per  Uten  15  of  the  19 
children  had  arsenic  levels  in  the  urine 
in  excess  of  200  micrograms  per  liter. 
The  treatment  protocol  at  the  Blodgett 


Regional  Poison  Control  Center  requires 
that  arsenic  levels  greater  than  200 
micrograms  per  liter  in  the  urine  receive 
chelation  theramr  to  remove  the  arsenic 
bom  the  body,  llie  Centers  for  Disease 
Control  in  Atfanta,  Georgia  considers  an 
arsenic  concentration  of  SO  micrograms 
or  greater  per  liter  in  a  24  hour  urine 
specimen  to  indicate  excessive  arsenic 
in  that  person  (Ref.  13). 

b.  Children's  Hospital  Poison  Control 
Center.  Detroit  Michigan  (Ref.  14). 
Thirty-sevisn  cases  of  human  exposure 
to  arsenical  pesticides  were  reported  to 
the  Center  during  1966.  Twenty-nine  of 
the  37  incidents  mvolved  chUd^n  under 
the  age  of  7  years  old.  Twenty  six  of  the 
childhood  exposures  were  due  to  Terro 
Ant  Killer,  and  the  remainder  due  to 
Jones  Ant  Killer,  a  sodium  arsenate  ant 
killer  in  a  liquid  sugar-based 
formulaticm.  Of  the  19  cases  where  the 
route  of  exposure  was  defined,  13  were 
due  to  ingesting  or  sucking  on  the  bait 
station,  'hventy  of  the  29  children 
underwent  Knergency  Room 
decontamination  for  arsenic  and  6  were 
hospitalized. 

c.  Texas  Tech  Universitv  Health 
Sciences  Center,  Lubbock,  Texas.  The 
Texas  Tech  University  Health  Sciences 
Center  responded  to  the  PD  2/3  in  two 
separate  letters.  The  first  response 
indicated  that,  from  January  1. 1986 
through  December  31, 1986, 20  calls 
identifying  Terro  Ant  Killer  as  the 
causative  agent  in  a  pesticide  exposure 
were  received  by  the  National 
Pesticides  Telecommunication  Network 
(NFTN)>  located  at  the  Center. 

The  second  response  from  the  Center 
cited  a  study,  summarized  in  a  letter  in 
the  New  England  Journal  of  Medicine 
(Ref.  15),  and  published  as  an  article  in 
The  Journal  of  Family  Practice  (Ref.  16). 
The  study  analyzed  20  cases  of  arsenic 
poisoning  reported  to  the  Minnesota 
State  Board  of  Health  from  1976  to  1979. 
Six  of  the  cases  were  due  to  accidental 
exposure  to  Terro  and  five  of  the  six 
were  children.  The  study  concluded: 

Although  a  variety  of  potential  sources  [of 
arsenic]  exist,  the  present  survey  found  that 
more  than  80  percent  of  the  poisoning  cases 
with  identified  sources  resulted  from  a 
readily  available  commercial  ant  insecticide 
(Terro  Ant  Killer).  This  agent  was  most 
prominent  in  the  cases  of  childhood 
accidental  exposure.  As  compared  with 
earlier  reviews,  the  results  of  the  present 
survey  suggest  that  arsenic  use  with 
homicidal  intent  and  from  accidental 
exposure  to  industrial  sources  is  relatively 
rare.  On  the  other  hand,  arsenic  poisonings 
from  ant  insecticide  are  surprisingly  high.  As 
a  result  of  the  findings  of  this  survey,  a 
question  exists  whether  the  benefits  of  ant 
killers  containing  arsenic  are  sufficient  to 
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juatify  the  wbOMtol  owriildity  aMociated 
with  their  um.  |  ' 

The  Agenc^  ia  conoefned  with  the 
clear  pattern  ktfpoiaonings  which 
emerges  from  mese  data.  Although  the 
data  8ubnuttt0  to  Ae  Agency  from 
various  sounds  may  appear  somewhat 
inconsistent,  tme  more  recent  data 
indicates  thaj^b  substantial  number  of 
poisoning  incidents  may  be  occurring 
nationwide.  ' 

2.  Senoret's  cktnraent  on  alternative 
active  ingredMnts 

Senoret  sti|l|e8  tfiat  the  alternatives  to 
sodium  arsenite  mentioned  in  the  PD 
%  are  not  acc^taUe  in  tiieir 
formulation  because:  (a)  tiiey  are  to 
toxic  and  Idllj  ne  ant  bdbre  it  can  return 
to  the  nest  to  feed  the  larvae,  or  (b)  tfiey 
are  not  toxic  noo^  or  (c)  tfiey  have  a 
detectaMe  tarn  and  would  be  refected 
by  foraging.'^ 

AgeiKy  na^ome.  The  Agency  has 
identified  aHMnate  peetteides  and 
methods  ofatelication  diat  are  effective 
in  oonlroUinii  tweet-eating  ants  in 
domestic  dwtUings.  and  that  do  not 
pose  the  riskajaasodated  with  Uquid  ant 
baits.  Altamayva  active  faigredtents 
include  chlorwiifos,  diazinon,  propoxur, 
and  boric  ad  ^  Attemative  formulations 
and  methods  df  dispeosation  indude 
aerosol  apcaff  and  baits  contained  in 
pradndes  e)qx>sare  to 
these  alternatives 
ive  as  Senoret's 
Uing  sweet-eating  ants, 
lered  preferable 
alternatives  bi'  the  Agency  due  to  the 
negligible  acme  hazard  posed  by  their 
use. 

3.  Senoret  comment  on  calculation  of 
dermal  expo^t^ 

Senoret  qu^tioned  the  significance  of 
the  Agency's  Mthnate  in  the  FD  %  that 
spillage  of  6  9iL  of  sodium  arsenate  ant 
killer  would  Msolt  in  a  dermal  exposure 
of  7B  mg  of  anenic  per  inddenL 

Agency  remonae.  The  Agency 
presented  esmoates  of  dermal 
exposores  for  pD  minor  uses  where 
appropriate  in  the  FD  %.  An  ejqMsure 
estimate  waa  prepared  for  liquid  sodium 
arsenate  ant  filler  assoming  that  6  mL  of 
a  formulatioi^  Containing  1.3  percent 
arsenic  (owl^  solntion  was 
accidentally  ftriUad  on  tiie  hands.  This 
amoant  reptMwts  approxhnat^  H  of 
a  2  fluid  oanof  bottle,  and  is  considered 
a  reasonaMelMMNiiit  of  pesticide  to  be 
1  Incident  Based  on 
,  die  Agency 
^dennal  exposure  as 
i)X0j(n3(%)=0.078  gm 

eaiiier.  die  risks 
dermal  exposures  to 


pa 

h 

may  not  be 

produdin 

they  are  coi 


inorganic  arsenicals  were  not  quantified 
in  the  FD  ^.Tlras,  tUs  estimate  merely 
represents  Hiea^MMnt  of  metallic 
arsenic  that  oodd  be  found  on  tite  skin 
in  the  event  of  a  spiUags  incident 

The  Agency's  primary  concern  with 
liquid  ant  bidts  """♦■<"«»'g  sodium 
arsenate  is  acute  oral  tasddty, 
particulariy  to  children.  Based  on  the 
laige  number  of  documented  poisoning 
inddents.  the  Agency  has  oonc^ed 
that  the  risks  cmuly  outweigh  die 
benefits  of  use  for  these  products.  The'  ^ 
Agency  did  aot  evaluate  the  riala  of 
onoogoddiy  due  to  denaal  exposure  for 
the  insediddal  use  of  sodium  arsenate 
for  reasons  discussed  in  this  document. 
Any  additional  risk  doe  to  dermal 
exposure  would  only  heighten  the 
Agency's  conoem.  ConseqwenUy.  the 
Agency  kas  not  modified  its  decision  to 
cancel  this  use. 

4.  Jones'  comments  on  PD  % 

Jones  Chemical  Co..  Ltd,  is  a 
formulator  of  sodium  arsenate  ant 
killera.  Jones  responded  to  the  PD  %. 
stating  that  the  negligible  risk  involved 
in  the  continued  use  of  their  product  is 
far  outweighed  by  the  health  and  safety 
benefits  to  the  usera. 

Agency  re^toiue.  Data  available  to 
the  Agency  indicate  a  large  number  of 
poisoning  inddents  assodated  with 
sodium  arsenate  ant  killers  sudi  as 
Jones  Ant  Killer.  (Refer  to  Unit  IV.Cl  of 
this  document  for  a  complete  discussion 
of  the  Agency's  response  to  the  acute 
hazards  assodated  widi  the  use  of 
sodium  arAiate  ant  baits.)  Jones  Ant 
IGlIer  controls  sweet-eating  ants,  which 
do  not  pose  healdi  or  safety  risks  to  the 
public.  There  are  several  ahematives 
available,  such  as  diazinon, 
chloipyrifes,  boric  add  and  propoxur. 
The  Agency  bdieves  diat  the 
demonstrated  risks  of  diis  type  of 
produd  Csr  outweigh  the  limited  benefits 
in  controlling  sweet-eating  ants. 

5.  Comments  from  Grant  Laboratories 
on  the  safety  andeffectiveness  of  their 
product 

Grant  Laboratories  manufactures  an 
ant  bait  for  use  in  and  around  domestic 
dwellings.  Hieir  produd  is  marketed  as 
a  solid  formulation  of  arsenic  trioxide 
contained  in  a  s^ed  metal  container. 
Grant  Laboratories  commented  on  "the 
proven  safety  of  the  produd".  They 
clahned  dmt  the  eiqiosure  estimates 
presented  by  die  Agem^  in  the  FD  % 
are  for  dust  or  Uquid  fonnnlationa  and 
are  not  imficative  of  arsenic  trioxide 
formulated  as  a  solid.  &ant 
Laboratories  commented  that  their 
product  is  M^ily  effective  in  controlling 
ants  wherever  ttiey  are  a  problem.  They 
added  that  alternatives  sm:h  as  Baygon 


(propoxur)  are  not  acceptable  since  they 
are  too  toxic 

Agency  response.  Pesticide  poisoning 
statistics  and  reports  do  not  indicate 
spedfically  that  Grant's  product  poses  a 
hazard  to  the  public.  The  Agenpy 
conchides  diat  based  on  the  produd 
formulation,  its  mediod  of  application, 
and  packaging  (sealed  metal  container), 
the  product  is  effective  in  preventing 
accidental  exposures:  therefore,  the 
registration  for  Grant's  Ant  Control 
product  will  be  retained  undianged. 

e.  Perk  ftoduda  and  Chemical  Co,  Inc's 
comments  on  exposure  hazard 
associated  with  the  use  of  their  product 

Peric  Products  and  Chemical  Co..  Ltd. 
manufactures  a  solid  formulation  of 
arsenic  trioxide  known  as  Perkerson's 
Mole-End  for  the  control  of  moles.  Peril 
has  commented  that  since  their  product 
is  solid  and  is  dispensed  below  the 
ground  into  mole  runs,  it  poses  no  threat 
to  animals  or  children. 

Agency's  re^mnse.  The  Agency 
concurs  with  this  comment  Acddent 
report  data  do  not  indicate  a  pattern  of 
poisonings  associated  with  dw  use  of 
this  product  There  is  evidence  that 
arsenic  trioxide  products  manufactured 
as  a  solid  for  the  control  of  moles, 
gophers,  and  pocket  gophen  are 
somewdiat  effective.  Al^ugh  the 
benefits  associated  with  die  use  of  this 
product  are  small,  the  risks  posed  to  the 
public  are  negligible.  ConsequenUy,  the 
registration  for  Perkerson's  Mole-End 
wUl  be  retained  unchanged. 

V.  Final  Regulatory  Dadshm 

There  are  three  cations  available  to 
the  Agency  for  regulating  pestiddes. 
One.  registrations  may  be  continued 
without  diange:  two,  die  terms  and 
conditions  of  registration  may  be 
modified:  and  tb«e,  registrations  may 
be  cancelled.  The  Agency  has  evaluated 
the  risks  and  benefits  of  each  of  the  non- 
wood  preservative  uses  for  the  minor 
uses  of  the  inorganic  arsenicals  and  has 
reached  the  condusions  summarized 
below. 

No  responses  to  the  Agency's 
proposed  dedsion  to  cancel  die 
regiittrations  for  die  minor  uses  of 
inorganic  arsenicab  were  recdved  from 
environmental  organizations,  consumer 
groups,  trade  assodations,  agricultural 
associations,  or  the  pest  control 
industry.  The  USDA  concurred  with  the 
Agency's  proposed  decision:  the  SAP 
waived  its  review. 

The  Agency  has  conduded  diat  the 
oncogenic  risks  to  mixer/loaders  and 
applicators  of  produds  containing  lead 
arsenate  and  rodium  arsenite  outweigh 
the  minimal  benefits  of  those  products. 
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In  all  cases,  effective  and  economic 
alternatives  are  already  being  used. 

The  Agency  considered  risk  reduction 
measures  short  of  cancellation  which 
would  reduce  the  oncogenic  risk  from 
lead  arsenate  and  sodium  arsenite 
pesticides.  It  was  determined  that  the 
use  of  protective  clothing  such  as 
respirators  would  not  reduce  the  risks  to, 
an  acceptable  level  in  light  of  the 
virtually  nonexistent  benefits  of  these 
pesticides. 

.    The  Agency  is  cancelling  the 
registration  for  the  bait  product 
containing  calcium  arsenate.  In  reaching 
this  regulatory  decision,  the  Agency  has 
weighed  the  quaUtative  risks  associated 
with  the  potential  exposure  to  this 
pesticide  versus  the  virtually 
nonexistent  benefits  of  the  product, 
which  has  not  been  manufactured  or 
available  for  use  for  many  years. 

The  Agency  is  cancelling  all 
registrations  for  products  containing 
sodium  arsenate  based  on  (1)  the 
magnitude  of  the  acute  hazard  to  the 
public  posed  by  these  products,  (2)  the   . 
limited  benefits  of  these  products  in 
controlling  pests  that  pose  no  significant 
health  or  economic  risks,  and  (3)  the 
availability  of  alternatives  that  provide 
similar  benefits  with  negligible 
demonstrated  risk. 

The  Agency  considered  risk  reduction 
measures  short  of  cancellation  that 
would  reduce  acute  toxicity  risks  of  the 
sodium  arsenate  ant  bait  products.  The 
use  of  child-resistant  bait  stations  was 
discussed  with  Senoret.  manufecturer  of 
Terro  Ant  Killer.  This  alternative  was 
unacceptable  to  Senoret  In  a 
correspondence  with  the  Agency, 
Senoret  stated  (Ref.  17): 

Becauae  Terro  is  a  liquid  with  a  high  sugar 
content  it  has  a  tendency  to  crystallize  when 
exposed  to  the  air.  Within  a  couple  of  days 
Terro  is  as  hard  as  a  rock  and  is  not 
attractive  to  ants  at  all.  For  this  reason,  we 
tell  people  to  only  put  Terro  out  when  ants 
are  seen.  Because  of  its  liquid  state  it  puts 
severe  limitations  on  placing  the  formula  in  a 
metal  can  ant  trap.  The  semiperforated  holes 
in  these  cans  (which  the  consumer  punches 
out)  allow  enou^  air  to  enter  to  dry  out  the 
bait  inside.  This  applies  not  only  to  Terro,  but 
to  other  formulatioiu  as  well. 

The  Agency  has  concluded  that  there 
is  no  measure  short  of  cancellation  to 
reduce  the  documented  risk  of  acute 
poisoning  from  sodium  arsenate  ant  bait 
products. 

The  Agency  is  cancelling  all 
registrations  for  non-wood  preservative 
pesticide  products  containing  arsenic 
trioxide  (with  the  exception  of  the  solid 
formulation  to  control  moles,  gophers, 
and  pocket  gophers,  and  the  solid 
formulation  packaged  in  a  sealed  metal 
container  used  to  control  ants),  based 


on:  (1)  acute  toxicity  hazards,  (2)  the 
availability  of  alternatives,  and,  (3)  in 
the  case  of  registrations  to  control  mice 
and  rats,  lack  of  effectiveness. 

The  solid  foimulation  of  arsenic 
trioxide  used  to  control  moles,  gophers, 
and  pocket  gophers  and  the  solid 
formulation  of  arsenic  trioxide  padcaged 
in  a  sealed  metal  container  used  to 
control  ants  will  be  retabied.  The 
Agency  has  conchided  that  these  uses  of 
anenic  trioxide  are  efCective  in 
controlling  the  subject  pests.  The  risks 
posed  from  use  are  ne^lgible. 
Consequently  the  benefits,  even  though 
minimal,  outwei^  die  negligible  risks. 

A.  Registrations  Cancelled  by  This 
Notice 

Based  on  die  risk/benefit  information 
presented  in  this  document  and  detailed 
in  the  referenced  documents,  the  Agency 
will  cancel  all  registrations  for  non- 
wood  preservative  pesticidal  products 
containing  the  inorganic  arsenicals  lead 
arsenate,  sodium  atsenite,  calcium 
arsenate,  arsenic  trioxide,  and  sodium 
arsenate,  with  die  exception  of  the 
products  registered  for  the  uses  detailed 
in  Units  V.B.  and  V.C  of  this  document. 

B.  Continued  Registration  Without 
Change 

Based  on  die  risk/benefit  analysis 
discussed  in  this  Notice,  the  following 
registrations  will  be  retained  without 
change:. 

1.  Arsenic  trioxide  insecticide  use 
(solid  formulation  manufactured  in  a 
sealed  metal  container  only)  for: 

Domestic  outdoor — domestic  dwellings 
Domestic  indoor — domestic  dwellings 

2.  Arsenic  trioxide  mole,  gopher,  and 
pocket  gopher  killer  use  (solid 
formulation  only)  for 

Domestic  outdoor— domestic  dwellings 
Terrestrial  non-food  crops — golf 

courses,  ornamental  plants  and  lawns. 

non-crop  areas 

C  Registrations  Not  Considered  in  This 
Action 

Consideration  of  the  lead  arsenate 
plant  growth  regulator  use  on  grapefrodt, 
the  sodium  arsenite  fungicide  use  on 
grapes,  the  desiccant  uses  of  arsenic 
acid  on  okra  (grown  for  seed)  and 
cotton,  and  the  flowable  formulation  of 
calcium  arsenate  for  use  on  turf  is 
deferred  pending  the  Agency's  Risk 
Assessment  Cotmcil's  reassessment  of 
the  carcinogenic  pntAncy  of  inorganic 
arsenic  fw  dermal  exposure  and  the 
receipt  of  dietary  exposure  data 
required  under  authority  of  section 
3(c)(2)(B)  of  FIFRA. 


D.  Existing  Stocks  and  Disposal 
Provisions 

Pursuant  to  FIFRA  section  e(a)(l),  "the 
Administrator  may  permit  the  continued 
sale  and  use  of  existing  stocks  of  a 
pesticide  whose  registration  [is 
cancelled  pursuant  to  this  Notice]  to 
such  extent,  under  such  conditions,  and 
for  such  uses  as  he  may  specify,  if  he 
determines  diat  such  sale  or  use  is  not 
inconsistent  with  the  purposes  of 
[FIFRA]  and  will  not  have  unreasonable 
adverse  effects  on  the  environment". 
The  Agency  has  determined  that  die 
sale  and  use  of  existing  stocks  of  the 
inorganic  arsenical  products  subject  to 
this  Notice  is  inconsistent  with  FDHA. 
and  vdll  cause  unreasonable  adverse 
effects  on  the  environment  The  risks 
and  benefits  of  the  inorganic  arsenical 
products  subject  to  this  Notice,  have 
been  discussed  above  in  detail  in  this 
Notice,  and  the  Agency  does  not  believe 
that  there  are  any  factors  which  would 
change  this  balance  such  to  warrant  the 
sale  and  distribution  or  use  of  existing 
stocks  for  any  time  period  beyond  die 
date  of  cancellation.  Of  particular 
concern  are  the  inoiganic  arsenical 
products  wdiidi  pose  a  risk  of  acute 
poisoning  to  diildren.  The  Agency  does 
not  believe  that  allowing  the  sale  and 
use  of  existing  stocks  of  sudi  products 
would  be  at  all  reasonable  or  prudent 
To  allow  such  sale  and  use  would  only 
put  additional  chikfren  at  risk,  without 
providing  any  more  than  negligible 
benefits. 

Accordingly,  die  Agency  will  not 
permit  the  continued  sale,  distribution 
and  use  of  existing  stocks  of  the 
inorganic  arsenical  products  subject  to 
this  Notice  beyond  the  date  of 
cancellation  of  such  jModucts' 
registrations. 

For  purposes  of  this  Notice,  "existing 
stocks"  are  defined  as  any  quantity  of 
inorganic  arsenical  products  subject  to 
this  Notice  that  has  been  formulated, 
packaged  and  labeled  for  use  and  is 
being  held  for  shipment  or  release  or  has 
been  shipped  ot  released  into  commerce 
prior  to  die  date  by  which  the 
registration  of  the  product  is  cancelled 
pursuant  to  this  Notice. 

Registrants  are  required  to  contact 
their  distributors  of  inorganic  arsenical 
products  subject  to  this  Notice  within 
five  woridng  days  of  August  1, 198&  To 
inform  them  of  time  limitations  on 
distribution  and  sale  of  any  existing 
stocks  subject  to  this  Notice,  which  may 
be  in  the  possession  of  each  such 
distributor.  Registrants  are  also  required 
to  establish  and  maintain  a  record 
indicating  the  date  of  contact  for  each 
such  disMbutor. 
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Notice  may  pietition  the  Agency  to  allow 
the  continued  gale  and  distribution  of 
existing  stocks  of  such  products.  In 
order  to  receWe  consideration  by  the 
Agency,  this  Petition  must  be  submitted 
by  August  1, 1||88. 

Any  such  ruiuest  should  include 
information  ck  nceming  the  extent  of 
existing  stodji  1  of  the  registrant's 
inorganic  arse  ileal  products  and  should 
contain  factuh  Jaformatkn  sufficient  to 
support  a  find  og  that  conthnied  sale 
and  use  of  exiitiiig  stodcs  will  not  be 
inconsistent  widi  the  purposes  of  FEPRA 
and  will  tiot  nsult  in  unreasonable 
adverse  effeots  on  the  environment 

Persons  holding  any  existing  stocks 
which  may  nenonger  be  sold  or 
distributed  pusuant  to  this  Notice  must 
dispose  of  suqi  stocks  in  accordance 
wiUithe  apiditable  requirements  of  the 
Resourpe  Conservation  andltecovery 
ActflWaiA).!; 
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.  in  a  tim^y  fashion  with  regard  tp  a  ., 
pairBcular  lie^stration.  the  application 
for  the  registration  will  be  cancelled  or 

.  denied,  as  appropriate. 

A  Ptocedurea  for  Requesting  a 
Cancellation  or  Denial  Hearing 

Registrants,  applicants,  and  other 
interred  parties  who  are' adversely 
affected  by  any  decision  to  cancel  or 
deny  the  registration  of  minor  use 
inoi^anic  arsenical  products  are  entitled 
to  request  a  hearing  in  wUdi  to  contest 
EPA'a  final  decision  to  canctlor  deny 
the  regi8tradon(s)i  Under  HFRA,  sudb 
persons  must  submit  ^ir  requests  for  a 
hearing  within  30  days  from  receipt  of 
this  Notice  or  from  its  publication  in  the 
Federal  Register,  whichever  is  later. 
Hearing  requests  must  contain 
information  concerning  the  basis  of  the 
request  If  a  timely,  properly  formulated 
hearing  request  is  submitted,  the  product 
re^strations  which  are  the  subject  of  the 
request  will  remain  in  effect  during  the 
cancellation  hearing.  Similariy, 
appUcatiooa  for  te^^^ation  with  respect 
to  whidi  valid  and  timely  hearing' 
requests  have  been  filed  remain  pending 
unless  and  until  they  are  denied  or 
granted  by  order  of  the  Administrator  at 
the  conclusion  of  the  hearing. 

If  a  proper  and  timely  heving  request 
is  not  submitted  for  a  product 
registration  of  that  product  will  be 
cancelled,  or  the  application  for  that 
registration  will  be  denied  A  final 
cancellation  «vill  have  die  effect  of 
prohibiting  further  sale  and  distribution 
of  the  product 

All  registrants,  applicants,  and  other 
adverady  affected  persons  who  request 
a  hearing  must  file  the  request  hi 
accordance  with  the  procedures 
established  by  FIFRA  and  the  Agency's 
Rules  of  Practice  Governing  Hearings 
(40  CFR  Part  164).  These  procedures 
require  that  all  requests  must  identify 
the  specific  registration(s)  by 
Registration  Number(s)  and  the  specific 
use(s)  for  which  a  hearing  is  requested, 
the  bearing  request  must  be  received  by 
die  Hearing  dnk  within  the  applicable 
30-day  period.  Failure  to  comply  with 
these  requirements  will  result  in  denial 
of  the  request  for  a  hearing.  Requests  for 
a  hearing  should  also  be  accompanied 
by  objections  that  are  specific  for  eadi 
use  of  the  pesticide  product  for  which  a 
hearing  is  requested. 

Requests  lor  a  bearing  mvst  b« 
submitted  to:  Hearing  deik  (A-ll(^ 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Wadiii^toiii  DC  204ea 

i.Con8e(juettioeaoffiIiagatimelyand 
■effective  hearing  remesL  ff  a  hearing  on 
any  actiodfnittatad  bytblt  NpUca  is 
reqUBStsd  in  a  tiaiely  and  afhctiye 
maiuier<  th^.lieariiig  will  be  governed  by, 


the  Agency's  Rules  of  Practice 
Governing  Hearings  under  section  6  (40 
CFR  Part  164).  In  die  event  of  a  hearing, 
each  cancellation  or  denial  action 
conceiniqg  the  specific  use  or  uses  of 
the  specific  registered  product  which  is 
the  subject  of  the  hearing  will  not 
become  effective  except  pursuant  to  an 
order  of  the  Administrator  at  the 
conclusion  of  the  hearing. 

The  hearing  will  be  limited  to  the 
specific  registrations  for  which  the 
hearing  is  requested. 

2.  Consequencee  of  failure  to  file  in  a 
timely  and  effective  manner,  tf  a  hearing 
concembig  die  cancelation  or  denial  of 
a  registration  for  a  specific  inorganic 
arsenical  product  subject  to  this  Notice 
is  not  requested  in  a  timely  and  effective 
manner  by  die  end  of  the  applicable  30- 
day  period,  registration  of  Uiat  product 
will  be  cancelled  or  the  application  will 
be  denied. 

B.  Separation  of  Functions 

The  Agency's  rules  of  practice  foibid 
anyone  who  may  take  part  in  deciding 
this  case,  at  any  stage  of  the  proceedkig. 
from  discussing  the  merits  of  the 
proceeding  ex  parte  with  any  party  or 
with  any  person  who  has  beien 
omnected  with  the  preparation  or 
presentation  of  die  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  writh  any  of  his/her 
representatives  (40  CFR  164.7). 

Accordingly,  the  following  EPA 
offices,  and  the  staffs  thereof  are 
designated  as  die  judicial  staff  of  the 
Agency  in  any  administrative  hearing  on 
this  Notice  of  Intent  to  Cancel  and  Deny 
Applications:  The  Office  of 
Administrative  Law  Judge,  the  Office  of 
the  Judicial  (Mficer.  the  Deputy 
Administrator  and  the  members  of  the 
staff  in  the  immediate  office  of  the 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  may 
have  nn  ex  parte  communication  with 
the  trial  staff  or  any  other  interested 
person  not  employed  by  Q'A  on  the 
merits  of  any  of  the  issues  involved  in 
these  proceedings,  without  fully 
complying  with  the  appUcable 
regulations. 

VlLMblleDoi^ 

Pursuant  to  40  CFR  154.15.  Q>A  has 
established  a  public  dodcet  for  die 
Inorganic  Ai)Mnicals  Spedal  Review. 
The  public  discket  indudeft  (1)  this 
Notice:  (2)  any  other  notices  pertinent  to 
the  Inorganic  Arsenicals  ^Mdal 
Reviefw:  |8)'ii9a-CBI  documents  and 
copies  01  wt^ein  comments  or  other 
materiab  si^miitted  to  EpA  itttespoase 
to  this.NQ^f|ewf>nd  any  other  Notice; 
n^aiding  me  incwganfc  arsenicds 
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submitted  at  any  tkne  dnrfaig  the  ^>ecial 
Review  proceM  by  any  penon  outride 
govemment:  (4)  menoranda  describing 
each  neeting  held  diving  the  Special 
Review  procesa  between  EPA  penonnd 
and  any  penon  outside  gtwemnienl 
pertainmg  to  the  nmor  oaee  of  tfie 
inorgamc  arsenicais,  and;  (5)  a  cunent 
index  of  materials  in  the  inorganic 
arsenicals  pubhc  docket 

Vm.  ReferwKes 

The  references  used  in  this  Federal 
Register  Notice  are  listed  belovr. 

(1)  USEPA.  ORa  "Heaiyi  Assessment 
Document  for  inprgynic  Arsenio— final 
Report".  (March  1984)  (Q>Ar400/8-83- 
021F). 

(2)  Jacobs,  William  W.  "Comments  on 
Risk/iSenefit.  Summary:  Inorganic 
Arsenicals  (Non-Wood  uses) 
Recommendations  for  Rodenticide 
Uses".  EPA  memorandum  of  August  2, 
1985. 

(3)  Letter  frnn  )ofan  O.  Roberts, 
President,  Senoret  Chemical  Co^  Inc.  to 
Douglas  McKinney.  Review  Manager, 
USEPA.  (January  28. 198^ 

(4)  Utter  from  Richard  W.  Wall. 
Director  of  Marketing.  Grant 
Laboratories,  to  Douglas  McIQnney. 
Review  Manager.  USEPA.  (Febmary  8, 
1987). 

(5)  Letter  from  John  DahUc.  President. 
Jones  Products,  be.  to  hfrgmation 
Services  Section.  FMSD/OFP.  USEPA. 
(February  13, 19(17). 
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to  hrforBiation  Services  Section.  FMSD/ 
C»P.  USBPA,  (Febreary  2S.  1987). 

(7)  Letter  from  Regfaie  Aronow.  J^ID., 
Director,  Children's  Hospital  Poison 
Control  Center,  Detroit  Kfi^igan  to 
Jerome  Blondril,  U^PA,  (November  25, 
1987). 

(8)  Letter  from  J.  Tboraas  Hutton, 
MJ)..  FlkD,  Rrofemor,  Texas  Tedi 
University  Heeltft  Sdenees  Center, 
Lubbock,  Texas  to  Jeierae  Blondeli 
USEPA.  (May  1.1987). 

(9)  Letter  from  Anne  M.  Watson, 
Pesticide  ^wciaKst  0.  National 
Pfesticide  TelecoainninieatleRS  Network, 
Texas  Tech  University  Health  Sdenees 
Center.  Lubbock,  Texas  to  Dooglas 
McKinney,  Review  Manager.  USBPA. 
(March  17. 1987). 

(1(Q  Letter  Iran  Nancy  Oobrensld. 
Admhiistrative  Secretary.  Blodgett 
Regional  IHtlsen  Center,  (kand  R^ids. 
Michigan  to  |erame  RondeB.  U^PA, 
(December*,  1987). 

(11)  Keeie.  T.J^  Savage,  EJ>n  Mann.  S.. 
and  H.W,  Wheeler.  "BvahMtion  of 
Epideerfological  Factors  fron  Two 
Nstienal  Stndiee  of  HaapMaliied 
Pestidde  Maonings,  U.&A.".  (EPA 
Report.  198^  ,.  .v^J^.^. 


(12)  Kersjes,  MJ*..  JJt  Maver.  J.H. 
Tresfrafl.  "An  Analysis  of  ArMnic 
Exposures  Referred  to  the  Blodgett 
Poison  Control  Center^.  VelHam. 
ToxJcoIosy  28  (1)  (February  1987). 

(13)  depose.  JJC  "Raductkn  of 
Children's  Arsenic  Exposure  Following 
Relocation— Mill  Creek,  Montana". 
MotbidHy  and  Mortality  Weekly  Report 
Vol.  38,  Na  3a  ro-  50S-507,  (August  7. 
1987). 

(14)  Letter  from  Regine  Aronow,  M.D., 
Director  of  die  Children's  Hospital 
Poison  Ctmtrol  Center.  Detroit  Mdiigan 
to  Douglas  McKinney,  Review  Manager. 
USEPA.  (Jme  5. 1987). 

(15)  Letter  from  Thomas  J.  Hutton. 
M.D.,  Fh  J)..  Bonna  L  Christians.  M.A.. 
and  Raye  Lyme  Dippei.  Fk.D..  Letter  to 
the  Editor,  "Ilie  New  England  Journal  of 
Medicine,  (October  21, 1982). 

(18)  Hutton,  llioBias  Jm  and  Bonna  L 
Cnrislians.  "Sources.  Symptoms  and 
Signs  of  Arsenic  Poisoning",  ^umalof 
Family  Practice  17,  No.  3.  pp.  423-428^ 
(1983). 

(1^  Letter  from  Jcrfm  O.  Roberts. 
President  Senoret  Chemica)  Co.,  Inc.  to 
Doogjas  MdSnney,  Review  Manager. 
USEPA  (Mardi  20. 1907). 

Dated:  June  21. 1968. 

)dmA.Masn. 

Assistant  AdmtiiMtnilorforPetbcides  and 
Toxic  Subakmcts. 
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FEDERAL  EMERQENCY 
MAMOflFMFMT  AGENCY 

Aganqf  InformaUon  Colactioa 
SubnMted  to  Am  OHIm  of 
Land  BiidBtt  tor 


The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  tfie 
Office  of  Management  and  Budget  die 
following  information  ctnlection 
package  for  elearanoe  In  accordance 
with  the  ftpeiwiMk  Reduction  Act  (44 
U.&C  Chapter  35). 

7>per  Extension  of  die  Expiration 
Date. 

"nth:  Request  for  Fire  Suppression 
Aasistance. 

Abttnet  As  soon  as  R  is  determined 
that  the  threat  of  a  major  diMsler  exists 
from  an  on-going  fire  er  firet  oirpubBdy 
or  privalriy  owned  fDrest  or  grassland,  a 
State  may  request  Fsderri  assistance  far 
fire  snppresahm.  The  State  must  submit 
FEMA  Form  9IM8,  Reqwst  for  Fire 
Suppression  Assistanoe.  AddMonaf 
Buppuithig  Infermatfaai  may  be 
furnished  by  d>e  State  or  requefted  by 
FEMA  after  dw  fadiial  request  has  been 
submitted.  Upon  ^ipiovul.  FBMA  wffl 


provide  assistance.  Including  grants, 
equipment  supplies  and  personnel,  to 
aid  any  State  in  the  suppression  of  any 
fire. 

Tjfpe  of  Reapondenta:  States.  ' 
.  lumber  of  Re^toadentKh. 

Burdea  Hours:  20, 

Frequeapy  of  Recordkeeping  or 
Reportiag:  On  occasion." 

Cqpies  of  the  above  inlonBation  . 
coDecta'on  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  tbe  FEMA  Clearance 
Officer.  Unda  SUky.  (209646-2824. 500 
C  Street  SW..  Waahii^nn.  DC  20472. 

Comments  shoukl  be  directed  to 
Frandne  Picoult  (202)  306-7231.  Office 
of  Management  and  Budset.  3236  NBCW. 
Waahinglnn.  DC  30603  within  two 
wedcs  of  diia  notice. 

Date  |«ae  23. 1988. 


WashyCl 

Director.  Ofpce  of AdmiiUatntive  Support. 
PV  Doc.  88-M738  Flbd  8-a»-8k  »«8an) 
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FEDERAL  MARITIIIE  COMOSSION 
AQr8unwnt(8|  Fmo 

The  Federal  Maritime  Owwiiwshin 
heraby  gives  nottee  of  dw  filing  of  tbe 
foUowlag  agreementfs)  parsnairt  to 
section  5  of  dm  Shipping  Ad  oTliO*. 

iMefested  parties  may  laapect  and- 
obtain  a  copy  of  each  ayoeoieBt  at  the 
Wasliii«taa.  DC.  Office  of  dw  Federal 
Maiittne  rommisiinn.  MOD  L  Street. 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
CouimJssion,  Washington.  DC  20S7S, 
widdn  10  days  after  the  date  of  die 
Federal  Reg^tar  in  which  diis  notice 
appeals,  ine  lequliemente  for 
commente  are  found  In  |  S72j603  of  Title 
40  of  theCode  of  Federn  Regulations, 
mterasted  persons  should  oonsnn  this ' 
section  before  communicating  widi  tbe 
Commission  regarding  a  penmng 
agreement. 

Agreement  Noj  224-2ainsi. 

Tftle:  Cmnmonwealdi  Ports  Authority 
Tenrrinal  Agreement 

Parties: 

Comisonwealth  Porto  Attdmrity 

Tinian  Marine  Stevedore.  Inc. 

SynqpsitrThe  agweHtont  permite 
Tiniao  Marine  Stevadora.  Inc..  to 
operate  •  stevadortDg/taiBiinal 
war^MmsehuiiBeaB  sad  cttuiner 
storage  yard  on  lot  mz  T  Ol-B  at  dw 
Comnwidul  Foct  I 


Agreement  No.:  228-200128. 
Titk:  LA.  Oolse  Ship  Temiinals.  tnc 
Teruilual  Agreement. 


HE 


/  ,V.oi. >6ai  HoiiiaS;^: .ThumUy. 4un6  30.  iges  /  Jfaltoes 


Parties:    ||    . 

LA.  Gndty  Ship  TenninaU,  Jnc. 
Metropoltwi  Stevedoring  ComiMny 
(Metroptditan) 


Synopsis: 
that  Me 
vessel  tei 
ShipTi 
at  Berths 


e  agreement  provides 
iitan  wriii  provide  passenger 
i  services  for  LA.  Cruise 
In&  at  terminal  facilities 

,  92.  and  93A.  B,  C,  and  0 


at  San  Pednii  California. 


AgFeemeiif\No^'22A-2O0l90. 
Title:  ContiionweaHh  Ports  Authority 
Terminal  A^jeemant       .     . 
Parties:    i| 

ConunOoMr^alth  Ppite  Authority 
Tinian  St(|vedoies,  bic. 

Sjmops/srThe  agreement  permits 
Tinian  Stevedores,  In&,  to  operate  a 
stevedoring/terminal  warehousing 
business  and!  a  container  storage  yard 
on  Lot  017 1 01-A  at  the  Commercial 
PortofTiniai. 


Agreemeii 


-224-200132. 


7'ir/e;Conitoonwealth  Ports  Authority 
Terminal  Agi  eemenL 

Parties:   [ 

Common«y  salth  Ports  Authority 

Tinian  Ma^ne  Stevedore.  Inc.. 

SyiMpsMrrThe  agreement  permits 
Tinian  Marine  Stevedore,  Inc.,  to 
operate  a  cqlji  storage  warehouse,  a  dry 
cargo  warehouse;  and  a  container  yard 
on  Lot  OlSljpl  atSan  JoaeHaiixir.  : 

AgreemeM  No.:  ^4-200133. 
Title:  thd  t>ort  Authority  of  New  Vorii 
and  New  Jeraey  Terminal  Agreement. 
Parties:     ' 
The  Port  ijviuthority  of  New  York  and 

New  Jertey 
Sea-Land  Service,  Inc. 

Synop8i8:The  agreement  provides  for 
the  operation  of  the  Bizabeth-Port 
Authority  N^srine  Terminal  in  Elizabeth, 
New  Jersey^  It  expands  Sea-Land's  right 
to  berth  vaaJB|elS'at  the  terminal  berthing 
area  and  prondes  for  specified 
additional  rbntal  paymoits  for  cargoes 
loaded  onto  or  discharged  from  berthed 
vessels.  The  Agreement  supersedes 
Agreement  No.  224-200053. 

Agreement  No.:  22*-mmyi^-€Oi. 

Title:  Port  bf  Los  Angeles  Waiver 
AgreemenLJ  i 

Parties:   |  ( 

City  of  Los  Angeles 

LA.  Cruiff  Ship  Terminals,  Inc. 

Synopsisi  The  agreement  provides 
that  the  City |  has  agreed  to  waive  certain 
tariff  penalty  charges  which  LA.  Cruise 
Ship  Termia^ls,  Inc.  incurred  at  its 
Terminal  piifsuant  to  Port  of  Los 
Angeles  Tafjff  Item  1227  and  Permit  No. 
508,-^^  ■ 


By  Order  of  the  Federal  MaritioM 
Corainission. 

Dated  |une  24. 19ea 

|oaaphCPolkii«. 

Secretary. 

(FR  Doc  B»-14«n  Filed  6-29-88: 8:45  am] 


Um  of  MqIi  Cubs  CohMmcs  In  tiM 
ujfc/MipBn-inNM|  RivNiipnionsi 

.The  Federal  MaritimiB  Commission 
("Commission"  or  "FMC^)  hiitiated  this 
inquiry  into  the  ufie  of  high-ciibe 
continers  *  in  the  Unfted  States/Japan 
Trade  CTrade")  in  order  to  assess  tne 
impact  of  Japanese  laws,  rules  and 
regulations  restricting  die  ability  of 
ocean  carriers  to  use  this  equipment  and 
to  determine  whether  commissi<H)  action 
is  warranted  under  section  19(l)(b)  of 
the  Merdwnt  Marine  Act  of  1920 
("Section  l(r)>  48  U.S.C  app.  876.  "to 
adjust  or  meet  *  *  *  conditions 
unfavorable  \o  shipping  in  the  foreign 
trade  *  *  *  which  arise  out  of  or  result 
from  foreign  laws,  rules  or  regulations 

The  Commission  has  issued  a  series  of 
orders  pursuant  to  section  IS  of  the 
Shippii^  Act  of  1964. 46  U.S.C.  1714,> 
requesting  information  from  carriers 
serving  the  Trade  on  their  opportunity 
for  and  acutal  use  of  high-cube 
containers  in  the  Trade.  Tie  most  recent 
order,  the  Commission's  Second 
Supplemental  Sectin  15  Order,  requested 
the  carriers  to  update  the  information 
received  as  a  result  of  the  Commission's 
previous  orders  on  the  subject,  and  to 
provide  dfite  for  a  full  calendar  y^ar 
upon  which  comparison  and  analysis  of 
progress  could  be  based.. 

lihe  responses  to  the  Commission's 
section  IS  Orders  indicate  that  there  has 
been  a  marked  increase  in  the  use  of 
high  cube  contained  by  all  categories  of 
carriers  in  the  Tradie  since  the 
Commission  initiated  this  inquiry.  The 
major  changes  in  the  processing  of  route 
and  trip  applications  for  the  movement 
with  Japan  of  hi^-cub«  containers      * 
appear  to  have  been  made  in  the  June 
1966  Guidelines,  issue  by  the 
Government  of  Japan  shcMtly  after  the 
Commission  served  its  first  section  15 
Order.  Although  there  have  been  only  a 
few  additional  changes  simplifying  the 
process  since  then,  and  no  cfaaqges  in 
the  laws  themselves,  the  over-all 
reduction  of  the  paperwork  burden 


'  A  "high-cube  container"  is  S'S"  high,  rather  than 
the  ■landaid  S'S"  height  for  marine  container*. 

■  Section  IS  authorizes  the  FMC  to  require  any 
ooounon  earner  to  Tile  any  periodic  or  special  report 
pertaiiwagt«.thebMsiiiMaef  (haiearriar.  « 


teems  to  have  been  substantial.  The 
approval  of  many  more  routes  for  carrier 
use  since  die  inception  of  the       - 
Commission's  inquiry  has  also  been  of 
substantial  benefit  to  the  carriers  and 
has  increased  shipper  use  of  the  high 
cube  equipment.  The  carriers'  responses 
to  the  most  recent  section  IS  Order  are 
summartaeed  in  more  detail  below. 

Summary  of  Cairiers'  Raspoases  tp  die 
Seoond  Supplemental  Sactioo  15  Older 

The  Commission's  Second 
Supplemental  Section  15  Order  directed 
the  twenty-three  carriers  that  responded 
to  the  two  section  15  Orders  issued  in 
1966  to  «|^te  their  responses  with 
informatioi  throu^  August  31, 1967. 
Five  carriers  did  not  provide  data  in 
response  to  the  Second  Supplemental 
Order.  Of  these,  one  carrier  did  not 
response  because  it  had  left  the  Trade. 
The  four  other  carriers  said  they  were 
not  involved  in  transporting  high-cube 
containers  in  the  trade  between  the  U.S. 
and  Japan  during  the  relevant  reporting 
period. 

The  volume  of  high-cube  containers 
moving  in  the  westbound  United  States 
to  Japan  ta«de  ("Westbound  Trade") 
increased  between  September  1966  and 
August  1967.  It  should  be  noted  that  the 
Japanese  carriers  in  particular  have 
made  stdwtantiaL  gains  in  moving  high- 
cube  containers  in  the  Westbound  Tnde 
since  Septembe  1986.  U.S.-fIag  and  third- 
flag  carriers,  in  general,  have  not . 
increased  their  carriage  of  high-cube 
containers  to  the  same  extent  as  the 
Japanese-flag  carriers.  One  major 
exception  to  this,  which  accounted  for 
the  dramaticinerease  in  the  number  of 
high-rcube  containers  moved  by  tlrird- 
flag  carriers,  was  a  European  carrier 
whose  carriage  of  high-cube  containers 
represents  60  percent  of  the  total  high- 
cube  containers  transported  by  third- 
flag  cairiers  diving  the  period  from 
January  1986  through  August  1987. 
Taiwanese  and  Korean-flag  operators 
have  also  shown  an  increase  in  oairying 
high-cube  containers. 
:  U4S.-flag  carriers  transported  1,507 
.  high-cube  eentainers  during  the  period 
from  January  through  August  1968  and 
2,726  high-«ube  containers  btHn  January, 
throu^  August  1067.  This  represents  a 
71  percent  increase  m  the  transport  of 
high-cube  containers  in  the  Westbound 
Trade  by  U.S.-flag  operators.  Japanese- 
flag  carries  also  boosted  their  transport 
of  high-cube  containers  for  the  same 
periods  by  362  percent  and  third-flag 
carriers  by  247  percent 

Overall,  the  number  of  high-cube 
containers  moved  in  the  Westbound 
Trade  rose  from  2323  for  the  period 
January  through  August  1986  to  7  J59  for 


the  period  |aii«aiy  tfiniagh  Aiagmi  1907. 
This  rapresento  an  increaM  of  175 
percent  in  the  total  mmbCT alhi^iiK»be 
containen  transported  over-the-road  in 
)apa»ia  the  Westbouod  Trade. 

while  the  percentage  increase  in  the 
volume  of  high-cube  oontainaia  in  the 
eastbound  Japan  to  United  States  Ttade 
("Eastbound  Trade")  has  not  been  as 
dramatic  as  those  in  the  Westbound 
Trade  for  the  same  time  periodi,  U.S.- 
flag  carriers  did  kicrease  th^  carriage 
of  high-cube  containers  by  103  percent, 
the  Japanese-flag  carriers  by  112  percent 
and  third-flag  carriers  by  128  percent 
Overall,  the  vohune  of  hi^i-Gube 
containers  in  the  Eastbound  Trade  roee 
from  4,814  units  to  10U206  units,  a  112 
percent  increase. 

In  general,  the  Japanese-flag  carriers 
accounted  for  46  percent  of  the  total 
number  of  high-cube  containers 
transported  in  the  Eastbound  Trade 
during  the  period  January  1986  through 
August  1987:  the  U.S.-flag  share  of  the 
maricet  was  33  percent;  and.  third-flag 
carriers  moved  21  percent  of  high-cube 
containers  in  the  trade.  Hie  relative 
market  shares  of  each  group  of  carriers 
did  not  change  much  fiiom  one  period  to 
another.  For  example,  the  U.S.-flag  share 
was  35  percent  of  aD  the  high-cube 
containers  moved  in  the  Bastboimd 
Trade  from  January-August  1908  and 
was  33  percent  for  the  period  January  - 
throu^  August  1987. 

Thirteen  of  the  ei^teen  responding 
carriers  said  that  they  did  not  submit 
any  route  appHcations  to  the  Japan 
Container  Assodatfon  ("JCA"),  that  tfie 
JCA  did  not  submit  any  route 
applications  «  on  their  behalf,  and  hence 
that  the  Government  of  Japan  did  not 
approve  or  deny  any  route  applications 
during  this  period.  All  of  these  tiiirteen 
carriers  said  that  they  were  unaware  of 
any  change  in  the  route  ai^inoval 
process  (since  the  June  Guidelines). 

Of  the  five  remaining  carriers,  U.S.- 
flag  carriers  had  submitted  309  route 
applications  dirou^  the  JCA.  of  whidi 
189  routes  hlid  been  approved  tqr  the 
Government  of  Japan.  87  route 
applications  had  been  daaed  and  53 
appHcations  were  pending.  The  three 
thfarMlag  carriers  in  this  group  had 
submitted  1.844  route  applications,  had 
820  approved,  744  denied,  and  80 
additional  routes  were  pending  approval 
l^  the  Government  of  Japan.^  These 


*  Japanew  road  laws  and  regulatkm*  reqiMi*  tfiat 
the  roote  over  which  a  htgh-cube  contanwr  wW  be 
moved  be  appravad  prior  to  tranaM. 

*  However,  we  note  Mm!  it  to  mdMr  ki  Hvo  of 
these  lubniuiMM  if  the  nportad  iBfannaiioa  i«  lost 
for  the  period  Auguat  1, 196S  through  August  3t. 
1967  or  hidude*  aR  route  appUcaUom  nbraltted  for 
approval.  The  rtspoiiMS  of  these  cairiafB  to  this 
qtiestiofi  may  apply  to  aU  route  appticMioM. 


carriers  had  fortaa  denied  OB  the 
grounds  of  low  clearance,  narrow  roads 
and  intersections,  exceeded  weight 
limits  for  bridges  and  pavaiMBt.  road 
construction,  a  relatively  high  (|e^ae  of 
traffic  congestion,  insufficient  irfnoadi^ 
area,  inadequate  descr^tion  on 
applications,  and  other  unnamed 
reasons.  It  appears  that  about  half  of  the 
route  applicatktBs  of  aone  canien  ware 
denied  on  the  grounds  Kstad  above.  One 
carrier,  however,  mantioned  that  4B  of 
its  452  route  applications  were  denied 
wi  Aout  rseson.  ahboo^  it  bated 
■everal  posaiUe  reasons  for 
disapproval  aacb  as  imperfect 
appUcatioa  or  ovetiap  of  roote 
amngemenL 

The  five  coriefs  Aat  subnitted  ravte 
appUcatims  basicaBy  said  that  there 
was  bttle  diango  in  the  apfrfication  and 
api^val  process.  One  carrier  did 
mention  tliat  the  appBcation  process  has 
been  snn|rfified  since  September  3a  19S6 
and  another  noted  that  K  no  longer  had 
to  attach  a  copy  of  the  Ministiy  of 
Tran^KNlatlon  ("MOT*)  re^stration  for 
both  tractors  and  diasris  when  apirfyii^ 
for  route  qiproval. 

The  data  submitted  indicate  that  the 
number  of  shippers  requesting  Ae  use  of 
or  expressing  an  interest  in  using  high- 
cube  containns  has  increased  94 
percent  frtim  187  to  324  shinsers.  lliese 
figures  do  not  inchide  any  faicreased 
shipper  raquesto  made  to  Japanese-flag 
cairiers  because  none  of  those  carriCTS 
provided  sodi  data.  The  Japanese-flag 
carriers  advised  diey  do  not  keep 
records  whidi  indicate  if  a  shipper 
requested  the  use  of  M^i-cube 
containers  or  if  the  carrier  supplied  high- 
cube  contaiasrs  at  its  discreticm. 
NonettiriesB.  becaose  tte  vohne  of 
high-cube  containen  transported  to  the 
Trade  has  hKreased  and  most  of  the 
re^Mndfaig  carriers  have  experienoed  a 
greaternumber  of  shippers  either 
requesting  the  use  of  m  expressing 
interest  in  using  htgh-cube  contahiers.  it 
is  reasonable  to  assume  that  the 
Japanes»flag  carriers  have  also 
experienced  this  upward  trend  of 
shippers  requesting  hi^i-cube 
containen.* 

Several  carrien  said  that  the  vohraie 
of  p^Mr  reqidrad  for  the  roote 
application  process  was  reduced 
primarily  doe  to  the  eUnrination  of  the 
requirement  forihe  inclusion  ot  copies 
of  inspection  certificates  tar  trucks, 
chassis;  and  other  types  of  equipnent 
Also,  many  of  the  Hnee  mentioned  the 


simplificatton  of  the  poliee  trip 
appiicatioD  ptocesa.  Howam,  route 
maps  are  stitt  nqujiad.  Mnf  carrien 
like  the  flexibility  of  batei  aUe  to 
operate  24  houn  «  day  and  ''<«""i<tf  this 
to  be  helpful  in  meeting  aUmter  needs. 
Oter  eairian  pdMt  out  that  tlM  Jmm 
GiridelkMa  baMfil  tnckan  because  the 
rottte  applicatiao  pracadare  te  really 
handled  by  the  traeUng  coi^Mniea. 
Nonetheless,  carrier  operations  are  said 
to  also  benefit  from  a  more  simplified, 
less  time-consuming  route  approval 
process.  Several  carrien  advised  that 
since  the  June  Guidelines  were 
implemented.  260roatas  have  been 
approved  by  the  Japanese  Govemment 
which  brmgs  the  totaJ  to  527  qiproved 
routes  for  transport  of  higMnba 
containers.*  This  is  aaan  by  Uw  carrien 
as  a  venter  opportunity  to  aocept 
reqoesto  of  sUppCTs  to  use  hig)»^cnbc 
containen. 

While  most  carrien  seem  to  agree 
that  implementation  of  tlie  June 
Gtiidelines  has  led  to  a  more  siaqiiified 
route  application  process,  they  are  quick 
to  point  out  that  there  has  been  no  real 
change  in  Japanese  laws  concemiiig 
movement  of  Ugh-cube  containen  over- 
the-road  fai  Japni.  Sevarel  cairien 
believe  tfut  all  routes  should  be  open  to 
higbK»be  container  transpoil  unless  it  is 
pfaystoally  impoosiUe  to  move  hiiMnbe 
containen  on  that  roote  [i.e.,  due  to 
height  limitations  in  tunnels,  narrow 
bridges,  etc.).  They  are  concerned  that 
they  are  unable  to  use  their  hi^i-cube 
equipment  efficiently  and  enhance 
service  to  the  shipping  puUic.  Severd 
carrien  point  out  that  shipper  interest  in 
using  hi^-cabe  containen  is  growing  in 
proportion  to  the  increase  in  the  number 
of  apptond  routes.  In  other  words. 
busfaieaa  opportunities  with  respect  to 
increased  use  of  Ugh-cube  contafaien 
might  grow  even  faster  if  fliere  were  no 
road  nstricUcms. 

Despite  the  fact  tfiat  there  has  been 
much  improvement  there  are  certain 
areas  wiwre  a  greater  relaxation  of 
restficiive  practioes  towards  the  use  of 
high-cube  containen  would  prove 
beneficial.  The  carrien  appear  to  accept 
the  need  for  route  approral  by  the 
Govemnent  of  J^mb.  but  they  b^ev« 
that  applications  should  be  prooonad 
expeditiously— /.«.,  writhin  30  days  and 
on  a  fint-in.  fint-out  basis  rather  than 
processing  groups  of  applications. 

Another  area  in  which  improvement  is 
desirable  is  the  trip  permit  approval 
process.  One  carrier  submita  that  once  a 


*  fai  this  coRMcMoD  we  note  the  report  to  lh« 
De«ea*ar  3.  MV  ANMw/of  CnoMMfCR  UmI  OM 
It "11  lagiaiilw  toipMidlmiiiirtlllw  uu 
UOS  <ky  cargo  aii4  TOS  laMganlad  li^lMaba 
containers  for  aa*  to  ito  baM-Padiic  serrtoa. 


reflad  tha  di^licaUv*  idMiUficMian  or  and 
appHcalton  for  routes  Inherent  in  applying  the 
appraval  process  to  the  operations  of  each  line. 
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route  has  hf4»«ppMved  by  At  Hinwtij 
of  Constnicnon.  high-cube  containers 
transportalte  ahaiM  be  acMmowdaterf 
in  the  s^me  Way  as  8'6'  omtaioera  are. 
The  point  bang  made  here  Is  that 
canim  ab«|i^  aal  be  reqaked  lo  aaoira 
local  polica  Approval  to  transport  a  Ugh- 
cube  container  because  no  such 
requirementf  exist  for  transport  of  a  8^6' 
container. 

Farthermore.  R  is  noted  that  while 
local  police  fermita  are  vaSd  for  one 
year,  a  firm  iMy  have  to  app^  more 
than  once  a  ^ear.  This  is  safd  to  result 
from  the  &4t  tfiat  tractor  and  chassis 
inspection  ^^rtfficates  are  issued  by  the 
MOT  and  a  trip  permit  whicft  dreads 
upon  vehida  Kcenses,  is  only  issued 
thereafter  bw  the  National  Pblice  Agency 
("NPA")  vriui  a  different  exptratfon 
date.  It  is  siitgiested  that  if  tte  police 
trip  permit  pmedures  most  be  letaioed 
to  accommodate  the  batenae  between 
the  local  aiif  national  gjovemment 
jurisdiction^i  the  permits  be  of  indefinite 
dura  Hon  wa^n  grenteo  and  b<A  fixed  at 
one  year  inj^rvals. 

An  addft|SBri  high-enbe 
transportation  proUeni  anuded  to  in  the 
earner  resptpMes  resulis  itod  me 
requfremen^iftet  a  carrier  must  sedc 
apprevri  fo^an  entire  route  ff  the  pfckop 
or  delivery  ^ieiato  am  located  more  than 
three  kilom^len  offan  abeadjr 
approved  tMnk  read.  The  peinl  is  made 
that  If  a  caiffter  efliployv  siore  than  one 
side  road  or  ideviates  more  tfum  tfiree 
kilometers,  ii  must  sobmft  a  new 
application! for  the  entire  route  to  the 
lapao  Container  Association.  Ministry 
of  Construdtion.  and  the  National  R>Rey 
Agency  for  flpprovaL  A  shortened 
approval  pMcess  limited  to  the  side 
route  is  therefore  urged. 

Discussion 

The  extei^t  of  improvements  in  the 
ability  of  oc^an  carriers  to  use  hi^  cube 
containers  for  movements  to  and  from 
Japan  as  a  t«siilt  of  the  CoaKnissimi's 
inquiry  antears  to  have  been 
subatantiaL  However,  the  process  and 
amount  of  piperwork  stiU  required  to 
secure  appiioval  for  such  movements 
continues  t<i  burden,  albeit  to  a  much 
more  limited  degree,  the  Ml  and 
efficient  us^jof  carriers'  eqoifMnent 
based  on  o^aMiercial  c<mskieratians. 
The  ioeffidlebeies  inherent  ia%  the  hi^ 
cube  tranail^rUitian  appnrvai  process 
wHl  coutiiuif  to  affect  carriers  so  long  as 
the  lapaneM  Government  throu^ 
existing  legMation  and  regulations, 
treats  such  movements  as  exceptions 
which  requite  approval  by  some 
government  ientfty. 

However;  no  carrier  is  preseatty 
expressing  Iterturbance  with  tfie  system 


as  it  is  ^esently  iuactiftaiii^  No  carrier 
requested  in  Napanae  to  the  Second 
Supplemenlri  section  ISOrdo'  Aat  die 
Co—nisaian  take  section  19  or  other 
action.  Nor  has  any  cairiar  choaen  to 
voluntarily  update  its  ceaponse  since  the 
close  of  the  last  rqiortin&  period,  or 
odierwise  brought  to  the  CommissiQn's 
attention  a  perceived  need  for  further 
FMC  involvemenLTha  carriers  appear 
to  have  come  to  terms  with  the  system 
as  it  is  presently  operating  and  are 
generally  satisfied  with  the 
improvements  achieved  to  date.  In  short, 
the  transportation  of  hii^-cube 
containers  on  Japanese  roads  no  longer 
appears  to  be  an  "issua"  for  carriers 
operating  in  the  IVade.  ^ 

Nevertheless,  and  as  discussed  above, 
the  camera*  tesponeca  do  identify  ways 
tak  wWdi  the  apptnvat  pracefls  n^kt  be 
rendered  more  bon|pk  Allheiight  the 
Commission  would  hope  to  see  soow  of 
these  suggesfiOBS  adopted  by  the 
Japanese  Govemnent  we  are  now 
confident  that  this  ia  aa  Ukaly  to  accar 
as  a  matter  of  normal  government 
accommodation  to  commercial  necessity 
and  efficiency  as  it  would  fixtm 
continued  FMC  scrutiny.  While  the 
Conunission  might  continue  to  monitor 
progreaa  dwoagh  niandaled  periodfc, 
reports  frt>is  tlw  carriers,  we  believe  the 
reporting  burdens  would  net  Justify  the 
returns  to  be  expected,  hioreovei;  in  dw 
absence  (tf  Cmrait  concona  voiced  by 
the  U.&-flag  or  diird-flaf  carriers  in  the 
Trade,  no  reasons  to  puraue  a  Section  19 
proceedtaig  ^peaia  to  exist.  Thuefore, 
no  further  action  by  this  agtem^  amtears 
necessary  at  present  The  Commiasien 
will,  of  course,  continue  to  be  rec^tive 
to  any  rquest  for  Commission 
consideration  of  problems  in  the  Trade 
should  the  need  arise  m  the  future. 

Conclusion 

The  Commission  fs  gratified  by  the 
progress  and  improvements  made  to 
date  in  achievtng  greater  flexibifity  for 
carriers  in  die  use  of  high-cube 
equipment  As  outlined  above,  we 
believe  that  die  remaining  impediments 
to  the  movement  of  high-cube  containers 
in  Japan  are  not  of  sufficient  magnitude 
to  warrant  further  FMC  action  either 
under  section  19 ar  section  15  at  this 
time.  • 

By  the  Commission. 
Joseph  C.  PoUung, 
Secretary. 

(FR  Doc.  »-14748  Filed  9-2S-88;  8:45  araj 
aniJUQ  coot  srss^i-n 


Agency  Forms  IkMtar  Rnvtevf 

June  23. 1888. 

Background 

Notice  ia  hereby  gfven  of  the 
submission  of  proposed  information 
collection(s)  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review  and  approval  andcr  the 
Paperworic  Reduction  Act  (Title  44 
U.S.C.  Chapter  35)  and  under  OMB 
regulations  on  Controlling  Paperwork 
Burdens  on  the  PuWc  (5  CFR  Part  1320). 
A  copy  of  the  proposed  information 
coIlection(s)  and  supporting  documents 
is  available  fitira  the  agenq^  clearance 
officer  listed  in  the  notice.  Any 
comments  on  dte  proposal  should  be 
sent  to  the  OMB  desk  officer  listed  in 
the  notice.  OMB's  usual  practice  is  not 
to  take  any  action  on  a  prt^xised 
information  collection  until  at  least  len 
woridng  days  after  notice  in  die  Fbdaral 
Ra^ster.  but  occasionaUy  the  public 
interest  requkes  more  rapid  action. 


Federal  Reaarve  Bsaid  Ckntanea 
Officer-Nancy  Steele— Otvisian  of 
Reaeardi  and  Statistics.  Bentd  of 
Govemon  of  the  Paderal  Reseive 
System,  Wasbi^^en.  OC20SSI  ia»- 
452-3*2^ 

one  Dash  GtBcet-ltobertWonl 
Office  of  fatfoimatiatt  and  Regulatecy 
AHaJsa.  Office  of  Manugi  iniat  and 
Budget  New  Qoacutive  Office  Buiiding. 
Room  320B,  Washii^tan.  DC  20509  (202- 
395-734^ 

Request  for  (MIB  Approval  Tte  Extent 
Without  Reviaian.  dM  FtaBowhag  Report 

Report  title:  Aimaal  Report  of  Trust 
Assets. 

Ageacy  form  number  FFTEC  001. 

OMB  Docket  number:  7100-9031. 

Frequency:  Annual. 

Reporters:  State  meaibet  banks  with 
tnist  powers,  and  trust  company 
subsidiaries  of  bank  holding  coo^taniea 
not  otherwise  supervised  by  a  federal 
banking  agency. 

Ammalnportiag  hoars:  ZiSlk. 

SmaB  businesses  are  affected. 

Genen^ description  of  reportT^  ■ 
information  collection  is  mandatory  (12 
U.S.C  218(8)  and  18«4(a)J  and  is  not 
given  confidential  treatment. 

This  interagency  report  is  the  only 
report  on  ftdaciary  asset  totals  and 
activities,  h  is  used  to  monitor  changes 
in  the  volume  and  character  of 
discretionary  trust  activity,  the  volume 
of  nondiscretionary  trust  activity,  and 
the  resource  needs  for  supervisory 


purposes.  The  data  are  also  used  for 
statistical  and  analytical  purposes. 

,    Board  of  Goverriftrs  pf  the  Federal  Reserve 

System.  June  23. 196a 

William  W.  Wiles, 

Secretary  of  the  Board. 

|FR  Doc  88-14702  Filed  6-29-«8:  8:45  am] 

MUJNO  COOC  UlS-Ot-M 

Agency  Fonns  Under  Review 

|une24. 198& 

Baekground 

On  June  15,  tdel,^  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board]  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980.  as  per  5  CFR 
1320.9.  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9.**  Board-appreved  collections  of 
information  tvill  be  incorporated  into  the 
ofRdal  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  infonnation  in8trument(8)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  reports,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
*vith  an  analysis  of  comments  and 
reconunendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

date:  Comments  must  be  received 
within  fourteen  calendar  days  of  the 
date  of  publication  in  the  Federal 
Register. 

AOORESS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  NW..  Washington.  DC  20551.  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  and  5:15  p.m.,  except  as 
provided  in  S  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
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the  Boatd:  Robert  Nedl.  OfTice  of 
Information  and  Regulatory  Affairs, 
O^ce  of  Management  and  Budget  New 
Executive  Office  Building.  Room  3228. 
Washington.  DC  20503. 

roR  hirtheh  intoimatkm  contact: 

A  copy  of  the  request  for  clearance  (SF 
83).  supporting  statement,  and  other 
doctunents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer— Nancy  Steale — 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551 
%)2-452-3822). 

Proposal  To  Approve  Undmr  OMB 
Delegated  Authcirity  the  Implementatioo 
of  the  Following  Report 

1.  Report  title:  Report  of  Proceeds 
From  Outstanding  Sales  to  Nonexempt 
Entities  of  Short-Term  Loans  Made 
Under  Long-Term  Lending 
Commitments. 

Agency  form  number  FR  29ia 

OMB  Docket  number  7100-0087. 

Frequency:  Weekly. 

Reporters:  Depository  institutions. 

Annual  reporting  hours:  eSO. 

Estimated  average  hours  per 
response:  %  hour. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
infonnation  collection  is  mandatory  [12 
U.S.C.  248(a),  461  and  31Q5(b)(2))  and  Is 
given  confidential  treatment  (5  U.S.C. 
552  b(4)  and  b(8)]. 

The  FR  2916  report  will  collect 
information  on  the  proceeds  of  sales  to 
nonexempt  entities  of  short-term  loans 
made  under  long-term  lending 
commitments  that  are  included  in  the 
respondent's  weekly  FR  2900  report.  The 
report  will  be  collected  weekly  from 
those  depository  institutions  that  file  the 
FR  2900  report  weekly  and  that  have 
more  than  $1  million  of  such  sales 
outstanding  any  day  of  the  week.  The 
FR  2916  report  will  be  used  to  determine 
the  size  of  this  activity  in  order  to  assess 
its  ejects  on  the  demand  for  reserves 
and  to  make  appropriate  adjustments  in 
the  monetary  aggregat^. 

Board  of  Governors  of  me  Federal  Reserve 
System,  June  24, 1888. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  88-14703  Filed  6-29-88;  8:45  am] 

BHJJNG  CODE  M10-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  LandManagement 

(AA220-0»-4322>12] 

Bureau  Forme  Submitted  for  Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  infonnation 
collectioh  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management's  (BUM)  Clearance 
Officer  at  thiB  i;^one  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  directly 
to  the  ELM'S  Clearance  Officer  and  to 
the  OMB  Interior  Department  Desk 
Officer,  Washington.  DC  20503. 
telephone  (202)  39S-73Sa 

Title-.  Range  Improvement  Permit,  43 
CFR  Part  4120. 

Abstract:  This  form  is  used  by 
permittees  authorized  to  graze  livestock 
on  the  public  lands  to  apply  for  approval 
by  the  BLM  to  construct  or  maintabi 
range  Improvements  on  the  public  lands. 

Bureau  Form  Number.  4120-7. 

Frequency.  Occasionally. 

Description  of  Respondents: 
Applicants  requesting  permission  to  -   ' 
construct  range  improvements. 

Annual  Responses:  60. 

Annual  Burden  Hours:  20. 

BLM  Clearance  Officer  (alternate): 
Rick  lovaine  (202)653-6853. 

Date:  March  21. 1988. 
Dean  Stepanek. 

Assistant  Director  for  Land  and  Renewable 

Resources. 

(FR  Doc.  88-14705  Filed  6-29-88;  8:45  am) 

MIXING  COOE  43ia-M-M 

Availability  of  a  Final  Environmental 
Impact  Statement  and  Record  of 
Decleion  for  ttw  Aptue  Induetrial  and 
Hazardoue  Waste  Treatment  Facility, 
Utah 

AQENCv:  Bureau  of  Land  Management 
(BLM),  Interior. 

action:  Notice  of  availability  of  the 
Final  Environmental  Impact  Statement 
and  proposed  record  of  decision. 

summary:  Pursuant  to  section  lp2(2)(c) 
of  the  National  Environmental  Pt>licy 
Act  pf  1969  (NEPA).  BLM  has  prepared  a 
Final  Environmental  Impact  Statement 
(FEIS)  and  a  Proposed  Record  of 
Decision  (ROD)  on  the  Aptus  Industrial 
and  Hazardous  Waste  Treatment 


^¥at  SXIJBL^  laB  /  TkuffKiay.  Ji 


30. 


Facility  proposed  for  Tooete  Omolfy, 
Utah.  Tm  decisioii  includes  anndBng 
BLKTs  Tokiele  Management  FramewoA 
Plan. 

The  FEIS^  analyzes  the  ehvfnNunental 
impacts  of  the  proposed  transfiu. 
storage,  Md  incineration  facility,  and 
the  transobrtation  and  utility  ianidocak 
through  mnstruction.  operatiQa>aBd 
dosuiv^  I  iMiiicMes  the  iaipacll  «f 
Aptus*  Pr  ibosed  Action  (the  ^agenite 
Altemafiif^);  the  Skunk  Ridg» 
Altema&y^:  the  Clive  Alternative;  the 
Aragonifa ;  land  Clive  Alternative:  and  the 
No  ActionAltemative.  All  sUes  are 
located  i^rFnele  County, 
approxini  MBiy  70  miles  west  of  Soli 
Lake  Citj  Mong  Interstate  Ilin^ay  ». 
The  i^IS  ^Iso  addresses  the  aiBshdoMnt 
of  BLKf  s  Tooele  MFP  to  allow  a 
proposed  land  exchaiige  to  take  place. 

1m  fno^nerator  wotdrf  be  designed  to 
thermally  destruct  both  "hazardous" 
chemical  pi^aste  materials,  as  defintid 
under  the  Resource  Conservation  md 
Recovery  Act  (RCRA)  and  "toodc" 
chemical  waste  materials,  as  defined 
under  MToodeSubalaace Control  Ad 
(TSCA).  Tne  proposed  facility  «Mtild 
faicinerat^;up  to  10  tons  of  wastes  per 
hour  at  asbroximafely  7.000  operating 
hours  pes  veAf.  The  traosfet  and  storage 
area  woula  operate  365  days  a  year.  24 
hours  a  dpiy.  While  the  actual  facility  is 
proposed!  io  be  constructed  on  private 
land,  the  transportation  and  ulftty 
cortidora  «N>iild  eroM  Federal  land 
administi  isd  by  the  BUbf .  A  land 
exchange^  Is  also  proposed  as  port  of  all 
alteraalM^s  cxeep*  No  Actfon. 

BLATs  ^i(HK)sed  dedsian  to  the  ft) 
provide  itftua  with  tighta-of-way 
neceaaar^lto  deveh^  the  AnftDoite  site, 
and  ra  aitend  the  Tooele  Uanagement 
Framework  Plan  to  make  ia20Fedaal 
acres  at  tne  Aragonite  Site  Available  for 
disposal  trough  exchange.  Hie  location 
of  this  acreage  fa:  T.  lSJt.lOW.  SH 
NWV4  an»^  SV^  Sec  4:  EV&  SEV4  Sec  5: 
and  Sec.  ^  A  decision  regarding 
exchange!  bf  the  above  lands  w^  Aptns 
wnl  be  nnde  after  offered  lands  are 
identifiea  hnd  related  NEPA 
requirements  are  met 

A  limited  number  of  the  FEISa  and 
RODs  ar0  available  upon  request  at  the 
following  hlM  offices: 

Salt  Lak^  (Ksttict  Office.  2370  South 
2300  wUst  Salt  Lake  City.  Utah  8«lia. 

Utah  StatQ  Office.  324  South  State.  Suite 
301.  CFJS  Bui[dii«.  Salt  Lake  City. 
Utah  84111-2303. 

Public  ttadteg  copies  are  also 
avaibble|*t  puU&c  libraries  in  Sah  Lake 
City  and  jikwefe.  Utah. 

Bkire  dbciaieB  is  sablect  to  protest  by 
any  edvefiely  affected  patty-  wdio 
partidpat^  in  the  review  and  comment 


accordance  with  the  provWem  of  43 
CFR  16ias-£andattlHBitted  lee  Dkector 
Bureau  of  Land  M aiaagement.  isth  and  C 
Streets  NW.  Washington.  DC  aOZIO. 
Protests  must  be  received  l^  the 
Director;  Bureau  of  Land  Uanagement. 
widiin  90  days  after  the  date  of 
puMieelkMk  of  weNolfbe  of  Aveneoflity 
of  the  Hwat  HB  in  the  faiiual  jfaj^otoi 
by  the  Environmental  Protectfon 
Agency. 


roanwTMeii 

Mr.  John  StaphoHoa  at  (an)  SS»-«ra2. 

Date:  June  ZI.  t9n 
Kemp  Cooi^ 

Acting  StalgDinalPii  . 

(FR  Doc.  68^4746  Filed  6-2»-88:  &4S  am} 
■MJJNQ  COK  43IMNMi 


ttrr-060  ot  OJ3-111 

Environmontar  Statamont;  Moab 
OlcMGl^UT 

AOCNCV:  Bureau  of  Land  Management. 
Interior. 

ACTtOir  Notice  irfpabfic  comment 
periods  on  two  draft  programatic 
eeviioBnentBl  OMesoinento  aneljrzing 
impacte  of  commercial  recreation  guide 
service  within  certaia  Wilderness  Study 
Areas  and  an  animal  daiaage  control 
pro-am  withia  pottioos  of  the  Moab 
District 


:  The  first  draft  programatic 
environmental  asnfiinwnt  hat  been 
prepared  in  lespoaae  to  ptopoaed  uses 
and  antki|ialtdappKcafioBS  for 
commercial  spedal  recreation  permite  to 
conduct  activities  such  as  guided 
horseback  trips,  guided  hunting  trips, 
guided  llama  supported  hiking  tr^ 
and  edacatjeaal  tours  into  selected 
locations  within  Desolation  Canyoi  UT- 
07O-O68A,  Floy  Canyon  UT-oeo-088a 
Coal  Canyon  UT-060-100C2.  ^ruce 
Canyon  in-oao-lOQCl,  Ploaie  Caoyoa 
UT-OeO-NOBt  9tuk  Ridge  Canyons 
West  irr-(ieO-416/ll7,  Westwater 
Canyon  UT-060-118,  Lost  Spring 
Canyon  UT-06(>-13lB.  Negro  Bill 
Canyon  UT-060-138,  Mill  Creek  Canycm 
UT-06&-139A.  Behind  the  Rocks  UT- 
060-14aA.  IndiaD  Credc  UT-oeft-l»4. 
Bridger  Jack  Mesa  UT-060-167.  Butler 
Wash  UT-060-ie9,  Cheesebox  Canyon 
UT-060-191,  Mancos  Mesa,  UT-oeO-181, 
Road  Canyon  UT-060-201.  Fish  Creek 
UT-Oe&-204,  Mnle  Canyon  UT-«eo-^OSB, 
Squaw  Canyon  UT-06d-205B,  Squaw 
Canyon  UT-n60-7.27,  Cross  Canyon  UT- 
060-229.  Dark  Canyon  Complex  ISA. 
and  UT-0ae-t7S.  and  the  Grand  Gulch 
Complex  ISA.  UT-OOa-lBl.  UT-660-19S, 
UT-060-ig7/l98,  and  UT-060-224. 


The  second  dtaAoBviMBBMBtal 

assessment  has  been  prepared  to 
analyaa  Ae  hnpartt  oitHw  i 


DisMd.  lUe  pnpan  la  eaadactod  by 
the  r 
Animal  I 

Seivtee  |AFHS).  B^taea  WiMeinesir 
Study  Ana*  fall  widrta  ttoBdock  grasteg 
alloti— ts  that  have  caBesri  agreements 
with  APWS  far  aniaial  damegt.  coatioL 
Under  the  proposed  action,  Wowtul 
anira^  daauiga  oontool  adioas  could  be 
allawad  withki  WikkBraaas  Stady  Areas 
%vithin  the  Moab  DtotricL  Sudi  adions 
would  only  be  aBowod  aobaeqoent  to 
confimod  livestodc  losses  on  a  ca«e4iy- 
casel 


Interested  parties  may  eommenl  apon 
the  cecreatiim  environmental 
asacssawnt  for  a  poiod  rf  30  days,  and 
the  anim^  damage  control 
environmental  assessment  for  a  period 
of  45  days  from  the  date  of  peUicatioa 
of  this  notice. 


Bureau  of  Land  Maatgement  K4oal» 
District  P.O.  Box  970.  Moab.  Utaka4532. 
Copies  of  the  draft  Environmental 
Assessmient  are  available  upon  request 

G«MNo«fM. 

District  kianagu. 

(PR  Doa  a»-147S&  FUmI  t-aS-aac  a:45  a») 

BNJJNQ  CODE  4310-OO-M 


(CA-OSO-4410-02] 

Mwio^vy  wvfwn  Hvowiny^  ukihti^  wM 

AOENCV:  Bureau  of  Land  Management 
Interioaa 

ACTWM:  Notice  of  Meeting.  Ukiah. 
California.  Distrid  Advisory  CbunciL 


ft  Ptnsuant  to  Pub.  L  94-579 
and  43  CFR  1780b  the  Ukiah  Distrid 
Advisory  Council  arill  meet  in  Redding, 
California,  August  4-5. 1988,  to  discuss 
issues  and  alternatives  to  be  addressed 
in  a  resoorce  management  plan  im 
pubUc  lands  in  the  Bureau's  Redding 
Resource  Area. 

DAnftlliemeetkigwill  begin  at  vaao 
a.m..  Thursday.  Aagod  4. 19B8i  and 
ad|oam  at  30)  pjn.,  FMday.  August  5, 
19e& 

ADoaess:  The  meeting  win  be  heki  at 
the  Bureau  of  Land  Management  Office, 
355  Heowted  Ddve,  RedAng,  Califomia. 
A  portion  of  Thursday  and  Friday  will 
be  spent  visiting  seme  of  the  public  land 
parcels  to  be  considered  in  the  resource 
management  plan. 

rawUNTMSl  INFOIMKTWN  CONTACT; 
Barbara  Taglio.  Ukiah  Distrid  Ofike, 
Bureau  of  La^  Management  555  Leslie 


FS>d<wl  Itegiittg  1  VoL  53.  No.  taa  /  Ttoritoy.  Jwm  3a  MMf^f  ttoltew: 


^:ta^ij"<'y^K 


street.  Ukiah.  California  flS4^  (707) 

462-3873. 

SUPPbEMENTAnV  mFORMATION:  The 

Redding  Resource  Area  is  responsible 
for  the  management  of  approximately 
230.000  acres  of  public  land  scattered 
throughout  the  five-county  9rea  of 
Siskiyou.  Trinity,  Shasta.  Tehema,  and 
Butte.  Predominant  uses  of  the  public 
lands  are  timber  harvesting,  grazing, 
mining,  wildlife  habitat,  recreation,  and 
rights-of-way. 

The  meeting  is  open  to  the  pubUc. 
Individuals  may  submit  oral  or  written 
comments  for  the  Council's 
consideration.  Opportunity  for  oral 
comments  will  be  provided  at  lKX)p.m. 
Thursday.  August  4, 1988.  Summary 
minutes  of  the  meeting  will  be 
maintained  by  the  Ukiah  District  Office 
and  will  be  available  for  inspection  and 
reproduction  within  30  days  of  the 
meeting. 

Date:  June  22. 19e& 
Edwin  G.  Katlas. 
Acting  District  Manager. 
[FR  Doc  88-14781  Filed  8-29-88: 8:45  am] 

MUJNG  cow  431(MIMI 


(AZ-920-0»-4212-13;  A-18992] 

Exchange  of  Public  Land  and  Private 
Mineral  Estate  In  Mohave  County,  fO. 

June  2a  i9ea 

agency:  Bureau  of  L.and  Management. 

Interior. 

ACTION:  Notice  of  exchange. 


:  This  action  informs  the  public 
of  the  completion  of  an  exchange 
between  the  United  States  and  New 
Mexico  and  Arizona  Land  Company. 
The  United  States  transferred  142.00 
acres  of  public  land  in  Mohave  County 
and  accepted  title  from  New  Mexico  and 
Arizona  Land  Company  on  56,796.20 
acres  of  private  mineral  estate  in 
MohaVe  County. 

FOR  mrmcfi  information  contact: 
Lisa  Schaalman.  Arizona  State  Office, 
P.O.  Box  16563,  nioenix.  Arizona  85011. 
Telephone  (602)  241-5534. 
SUFFLEMCNTARY  INFOR«MTION:  On  June 
la  1988.  the  Bureau  of  Land 
Management  issued  Patent  Na  02-68- 
0034  and  Deed  No.  AZ-88-009,  pursuant 
to  the  Federal  Land  Policy  and 
Management  Act  of  October  21, 197a 
The  deed  transferred  the  following 
described  land: 

Gila  and  Salt  River  Meridiaii.  Arizona 
T.14N..R.20W.. 
Sea  9.  loto  2  and  3.  SWV«NWV«.  N^NVi 

NViNwy«swy«.  N%s%N%Nwv4Swy«. 

The  area  de8CTit>ed  comprises  96.62  acres 
in  Mohave  County.  ^ 


The  patent  transferred  the  following    ■ 
described  land: 

Gila  and  Sah  River  Meriffian,  Arizona 

T.  14  N.,  R.  20  W., 
Sec.  4.  lots  S.  8  and  9. 

The  area  described  comprisee  4SJ8  acres 
in  Mohave  County. 

In  exchange  the  following  described 
mineral  estate  was  conveyed  to  the 
United  States: 

Gila  and  Salt  River  Meridian.  Arizona 

T.  17  N..  R.  18  W.; 
Sec.  1.  WMW^WVi.  except  4.23  acres 

described  by  metes  and  bounds; 
Sec.  3.  lots  1  to  4,  ind..  SHN  %,  S^: 
Sec.  5,  lots  1  to  4.  incl..  SV^N^.  8^: 
Sec.  7,  loU  1  to  4.  incl..  EV^,  EV^WW; 

Sec.  11.  all; 

Sec.  15.  all; 

Sec.  17.  all; 

Sec.  19.  lots  1  to  4.  ind..  E%.  E  V^  W  V^; 

Sec.  21.  all: 

Sec.  23,  all,  except  7.42  acres  described  by 

metes  and  bounds; 
Sec.  25.  all.  except  8.51  acres  described  by 

metes  and  bounds; 
Sec.  27,  all; 
Sec.  2a  all; 

Sec  31.  lots  1  to  4.  tncL.  EV%.  EMiW^; 
Sec  33.  all; 
Sec  35.  aU,  except  31.60  acres  de8cril)ed  by 

metes  and  bounds. 
T.17N..R.19W.. 
Sec  1,  lots  1  to  4,  incl..  SVtKVt,  SV&: 
Sec  3.  loto  1  to  4,  ind..  S  ^N  %: 
Sec  5.  loto  1  to  4,  incl,  %VttiVt,  SV*; 
Sec  7.  lots  1  to  4.  incL.  E  ^,  E%  WH;  • 

Sec.  11.  all; 
Sec  13,  all; 

Sec  15.  NEy4.  SHNWV4.  S%: 
Sec  17,  WV4NEy4.  NWy4,  S%: 
Sec  19,  lots  1  to  4.  incL.  EVk.  E^W^: 
Sec.  21,  all: 
Sec  23,  all; 
Sec  25,  all; 
Sec.  27,  all; 
Sec  29,  all; 

Sec  31.  lots  1  to  4.  incl..  E Vi.  E VtW Vti 
Sec  33,  all: 

Sec  35.  NEy4.  NV^NWy4. 
T.  18  N..  R.  18  W., 
Sec.  3,  loto  1  to  4.  incl..  SVMVt,  SVt; 
Sec.  5.  loto  1  to  4.  ind..  S^N^.  SMi; 
Sec  7.  lots  1  to  4.  incL.  EVjt.  EWNVk. 
Sec  9,  all: 
Sec  11.  all: 
Sec.  13,  all: 
Sec.  15,  all: 
Sec  17.  all; 
Sec  19,  lots  1  to  4.  incL.  E%.  EHWH: 

ocC<  ^1*  fill** 

Sec  23.  all; 
Sec  27.  all: 
Sec  29,  all; 

Sec  31,  loto  1  to  4.  incU  EV^,  EV^WVb; 
Sec  33,  all; 
Sec  35,  all.' 
T.18N..R.19W.. 
Sec.  3.  lots  1  to  4.  incL.  SHNM.  SVt: 
Sec.  5,  loto  1  to  4.  incl.,  SV^N^.  S%; 
Sec  7.  lots  1  to  4,  ind..  EV^,  EWNVn 
Sec9.aU: 


Sbc^- M.  .all; .  r\o*'J»fc.lHS^?  •^■VV»;f:^»»^H/'?t>ff^ 

Sec  13,  alt  '         .  , 

Sec  15.  all; 

Sec  17  all* 

Sec  19!  lots  1  to  4,  incl..  EV^,  EWNVt; 

Sec21.aH; 

S(M:.23,all; 

Sec.  25.  all; 

Sec  27,  ail; 

Sec  29.  all; 

Sec  31.  loto  1  to  4.  ind..  EH.  E%WVte 

Sec.  33.  all;  L  .' 

Sec  35.  all. 
T.19N..R.18W.. 

Sec  17.  all; 

Sec29.aIL 
T.19N..R.19W., 

Sec  S,  loto  1  to  4.  ind..  SH,  SMNH: 

Sec  7.  loto  1  to  7,  Ind..  MEy4.  BKWH. 
NEy4SEy4; 

Sec  9,  all: 

Sec  13,  all; 

Sec.  15,  SV^; 

Sec  17.  loto  1  and  2.  NEy4.  EHNWV^.  SVfe 

Sec  19.  loto  1  and  2.  EV^.  V.WNV*; 

Sec  21.  all: 

Sec  23.  all: 

Sec.  26.  all: 

Sec.  27,  all: 

Sec  29,  all: 

Sec.  31.  lots  1  to  4.  incU  EH.  EHWH; 

Sec  33.  all: 

Sec  35.  all. 
T^N..R.19W.. 

Sec  5.  lots  1  to  4.  incl..  SHNH.  SMu 

Sec  7.  {gto  1  to  4.  ind^  EH.  EHWH; 

Soc  17  sll* 

sec  19!  lots  1  to  4.  Ind..  EH.  BHWH; 

Sec.  21.  all; 

Sec  29  all'  '' 

Sec  31!  lots  1  to  7.  incL.  t«ffiH.  EHNWH.. 
NEy4SWy4,NHSEy4; 

Sec  33.  all. 

The  areas  described  comprise  56,796.20 
acres  in  Mohave  County. 

The  purpose  of  this  notice  is  to  inforoi 
the  public  and  interested  State  and  local 
government  officials  of  the  exchange  of 
public  land  and  private  mineral  estate. 
John  T.  Mazes, 

Chief,  Branch  of  Lands  and  Minerals 
Operations, 
[FR  Doc  68-14693  Filed  fr-2»-88: 8:45  am] 

BIUJNO  COOC  4310-Sa-M 


[AZ-050-08-4212-11:  AZA-23353] 

Realty  Action,  Leaae  of  Land^  La  Paz  . 
County,  AZ 

AOENCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action — lease  of 
lands.  La  Paz  County,  Arizona. 

summary:  The  following  described        , 
lands  and  interests  therein  have  been 
determined  to  be  suitable  to  be 
classified  for  lease  under  the  provisional 
of  (tie  Recreation  and  Public  Puiposes 
Act  of  June  14, 1926.  as  amended  (43  - 


PwkMJ  Ragister  /  VoL  S3^  ^to.  126  /  Thureday.  fuiie  aft  ItiW  /  Woticet 


U.S.C.  aaaeiiseq.)  and  the  re^ilations 
established  I*  43  CFR  Parts  2740  and 
291Q.  as  anuoided  in  the  Fiaal 
Rulemaking  dv^Ufhed  in  the  Federal 
Reiser  on  December  10. 1965. 
T.  10  N^  R.  IslV-.  Gila  andSalt  River 

Meridian]  AtiiOM  «ec  14.  portiM  of  Lots 
9  and  la  ctoataining  an>roxiinately  22 
acres. 

La  Pa^  Co  mj  Cms  ajpqplied  to  lease 
the  above  d^ioibed  lands  for 
recreational  furpoaes.  The  county 
proposes  to  use  these  lands  to  construct 
a  public  davpse  area  and  related 
recreational  iBcilities. 

Object  tot)  iH  existing^ rights,  the 
Lands  are  h^  eby  segregated  from 
appropriatiak  s  imder  any  other  public 
land  law.  inc  uding  location  under  the 
mining  laws!  rhis  segregation  wrill 
terminate  um  m  iaauance  of  a  lease, 
publication  Ma  Notice  of  Termination, 
or  18  m(Hiths  mm  the  date  of  this 
publication,  whichever  occurs  first. 

DATES:  For  i  period  of  45  days  from  the 
date  of  publ)i)ation  of  this  Notice, 
interested  piilies  may  submit  comments 
to  the  Distriil  Manager,  3150  Winsor 
Avenue,  Yuitabi,  Arizona  85365.  Any 
objections  wfl  be  reviewed  by  the  State 
Director,  wYid  may  sustain,  vacate,  or 
modify  this  raalty  action.  In  the  absence 
of  any  objeoions,  this  realty  action  will 
become  the  fnal  detennination  olf  the 
Department  kif  the  Interior,  effective  60 
days  from  th4  date  of  publication  in  the 
Federal  Register. 

FOR  nmTMqiiiNFOiiiiATiOH  contact: 

Mike  Ford,  A^a  Manager,  Havasu 
Resource  Ansa.  Bureau  of  Land 
Management,  3189  Sweetwater  Avenue, 
Lake  Havastii  City,  Arizona  86403, 602- 
855-6017. 
Roberi  V.  AUJify, 
Acting  DistHdtlManager 
Date:  June  30, 1988. 

(FR  Doc.  88-l««9S  Filed  6-29-48;  8:45  am] 

BHJJNO  CObC  4>t»-»-M 

~ilr — ~ — 

lAZ-020-0M$12-ia;  AZA-22880] 

Public  Landjcxchang*;  Mohav*  and 
Yavapai  Co<itrtia«.AZ 

AOCNCV:  BuMau  of  Land  Management — 
Interior. 

action:  Not|(  e  of  realty  action—, 
exchange,  p^  >lic  latid,  M(Aave  and 
Yavapai  Cotfities,  Arizona. 


I  following  described 
lands  and  interesta  therein  have  been 
determined  10  be  suitable  for  disposal 
by  exchang^  bnder  section  206  of  die 
Federal  Land'  PoHcy  and'Management 
Act  of  1976,  M3  U.S.C.  1716: 


GBa  and  Sail  Rivw  Meridtao 

T.14N.,R.9W., 
Sec  4,  lots  »-ia  portion  of  MS  2818  and 

MS  4736  A  and  B: 
Sac.  S,  lot  5,  SWV^NWK,  W^SE)4NWV4, 

WH^VfcSBHNWM.  WMBMNEMSW^.   ' 

WM4B)WW%.  W%SW^.  SMNBM 

SE\4SWK.  WVfcSB)4SWM.  SEWSEM 

SWM.  NB)4SWMSBV4,  StUWKSEM: 
Sec. «,  iota  1-7. 8)WEV4.  SEV^NWVl.  EVi 

SW^.  SBV4:  (minerals  only) 
Sec.  7.  Iots.1  and  2.  BViNWK:  (minerals 

only) 
Sea  8,  loU  3  and  12,  SV^SW^ME^NE^. 

WVtBVWWMNEK,  WVU4WV4NE%,  8Vi 

SEMSBMNEV^  NVWEMNWM,  SRVt 

NB^NWK: 
Sec.8.SWV4SB%NW%:         ^ 
Sec.  10,  lots  1  and  2.  (minerals  only) 
T.14NmR.10W., 
Sec.  I,  kits  1^4, 8VU4%.  SV^  (minerals 

only) 
Se&  11,  NWNE%.  NWV4;  (minerals  only) 
Sec.  12.  NV^NVi,  KMNEV^.  (minerals  only) 
T.1SN.,R.9W., 
Se&  27.  SB^NEMSBM,  E^SB^SB^ 
Sec.  2a  tots  2  and  5.  N^N)«NEVi.  N^Vi 

N^iNEV^: 
Sec  2&  k>t  4,  EVbSW^,  WHSEM: 

(minerals  only) 
Sec  2a  lots  1»-14,  SMNWMNWV^SWM. 

SWV4NW.V4SW%.  NVWW%SWV4SW%: 
Sec  2a  NVfc,  except  patented  minerals 

1216112;  (minerab  only) 
Sec  3a  lots  4  and  7-13; 
Sec  31.  lots  1-a  SV^NEVi.  EWN\k.  SEV4; 

(minerals  only) 
Sec  32.  lot  45: 
Sec  33,  lots  13  and  14.  portion  within  MS 

28ia 
Sec  33.  lots  1  and  a  NViNE)4.  SWy4NE%. 

NE^NWy4;  (minerals  only) 
Sec  34.  lot  1.  WV&NEV4.  EV&IMW^. 

(minerals  only) 
T.15N..R.10W.. 
Sec33.S^4; 

T.ieN..R.10W., 

Sec  1.  Francis  Creek  Millsite  No.  2. 
T.  16  N.,  R.  13  W., 

SeciaWViE^- 

Secll.WViSW)4: 

Sec.  15.  WWNEM: 

Sec  22.  WMNEM. 
T.  18Vi  N..  R.  13  W.. 

Sec  21.  lot  1.  NE%SEV4:       - 

Sec  27.  SW%SW%: 

Sec  33.  EViNEM.  SEV4SB%; 

Sec.  34.  NW%NW%. 
T.17N..R.13W.. 

Sec  35.  EV^SEVi. 
T.aON..R.18W.. 

Sec  a  lots  9  and  11.  EV^SEViSEViSB%: 

Sec  a  WMNW^NW^NE^: 

Sec  la  lot  a 

T.21N..R.18W.. 
Sec  34.  WVfcSW^SW^SEVi. 

Containing  ai05-72  acres,  more  or  less. 

Excepting  and  reserving  to  the  United 
States: 

1.  Right-of-way  for  ditches  and  canals' 
pursuant  to  the  Act  of  August  30, 1890; 

2.  Righta-of-way  to  the  Arizona  State 
Highway  Department  for  highway 


purposes  (AZA-17g21  and  AZAR-4275): 
and 

3.  Right-of-way  to  the  Department  of 
Energy,  Western  Area  Power 
Admiidetration  for  electric  transmission 
line  purposefs  (AZAR-03S584). 

SubfcKit'to: 

1.  R^ts-of-way  to  the  Mohave 
County  Board  of  Supervisors  for  road 
purposes  (AZA-19005,  AZA-19007,  and 
AZA-1900Q; 

2.  Rights-of-way  to  the  Arizona  Public 
Service  Conqiany  for  power 
transmission  line  purposes  (AZA-5961 
and  AZA-9896): 

3.  Right-of-way  to  the  Arizona  Electric 
Power  Cooperative  for  power 
transmission  line  purposes  (AZA- 
16574): 

4.  Rights-of-way  to  the  Mohave 
Electric  Cooperative  for  power 
transmission  line  purposes  (AZA-6644 
and  AZniX-06e238); 

5.  Rights-of-way  to  the  Cyprus  Mines 
Corporation  for  water  plant  and  power 
transmission  line  purposes  (AZA-887a 
AZAR-012048,  and  AZPHX-k)79366): 

a  Right-of-way  to  the  Southern  Union 
Gas  Company  for  oil  and  gas  pipeline 
purposes  (AZAR-035564): 

7.  Right-of-way  to  the  Qtizens 
Utilities  Rural  Comipany  for  telephone 
and  telegraph  purposes  (AZA-19986): 

6.  Right-of-way  to  Jack  J.  Culp  for 
telephone  and  telegraph  purposes 
(AZA-22066): 

9.  Restrictions  that  may  be  imposed 
by  the  Mohave  County  Board  of 
Supervisors  in  accordance  with  county 
floodplain  regulations  esteblished  under 
Resolution  No.  84-10  adopted  on 
December  3, 1964,  as  amended;  and 

10.  Restrictions  which  may  be 
imposed  by  Yavapai  County  in 
accordance  with  Flood  Control  District 
Ordinance  No.  1967-1  adopted  on  ]uly  a 
1987. 

In  exchange  for  these  lands,  the 
United  Stetes  will  acquire  the  following 
described  lands  from  Byner  C^attle 
Company /Cj^rus  Bagdad  Copper 
Company /Qrpnu  Minerals  Company  of 
Bagdad.  Arizona,  or  assigns: 

GiU  and  Sah  River  Meridian 

T.14N..R.10W.. 

Sec  7.  lot  4: 

Sec  18.  lot  1.  NEMNW^. 
T.15N..R.10W.. 

Sec  IS.  SWV4SE^; 

Sec.  21.  SE%SWV4.  SEVt; 

Sec  22.  NMNE%.  SWV^NEK.  SEy4NWV4. 
NEV^SWW.  S^SW^.  NW%SEV4: 

Sec  34.  NE%NE%:    . 

Sec  35.  NWV^NWM. 
T.  15  N..  R.  14  W..  .  , 

Sec  3.  lots  l-«.  SMNVi.  SVi: 

Sec  11.  NWV4NE^.  WVi.  WHSE%.  SE% 
SEy4. 
T.  16 N.  R.  10  W.. 


BEST  COPY  AVAILABLE 


FadewHtegbter  /Voi.  53.  Na.  125  /  Th«<^day^  jute  39; 


I 


Sec  2S.  Eureka  MilUite  lot  1683  B. 
T.16N..R.13W, 

Sec.  a  NEV4SEy4.  N%NV^N^iSEV4SE)^ 

Sedl.EKNWK: 

Sec.  23.  SB)4SWV4; 

Sec.  26.  NWy4NeK.  N%SW%SE%.  SE^ 
SWV4SEV4. 
T.16N.,R.14W., 

Sec.27.SEy4: 

Sec.35.NWy4NWy4. 
T.  16'/j  N..  R.  13  W.. 

Sec.  21.  W^W^SEy4!SEy4: 

Sec.  28.  NWy4NWy4NEV«NE%.  NHNEV4 
NW%NEV4. 
T.  16V%N.,  R.  14  W, 

Sec.  19.  lots  1-6.  E%SWV4.  SEVi; 

Scc.21.  lofsl-»SV4; 

Sec27,aiJ: 

Sec.29.EV4.SWy4: 

Sec.  31.  lots  1  and  2.  NEy*.  E'-4NWy4.  NEy4 
SWy4.  NH,SEy4: 

Sec.  33.  all. 
T.  16  "^N..  It  15  W.. 

Sec.  27.  all: 

Set  35.  lols  1-S.  S^Wffivi.  EVfeNWMi.  NE% 
SWy4.  WViSEV4. 
T.  17  N..  R.  13  W.. 

Sec.  14.  WVUMEy4. 
T.  17  N..  R.  14  W.. 

Sec.  23.  W%NEy4.  W%.  SEy4: 

SecZS^alk 

S«:.  27.  N^SWK.  K^SWVi.  SWSEVi: 

Sec.  33L  NE<^NW%.SHNWy4.  SWy4: 

Sec.  35.  NWy4NE%.  NBy4NW*fc.  SViNVfc. 
SVi.  * 

CofitalRiiig8.8nM  acreft.  more  or  less. 
Sut^ect  to  valid  existing  rights. 

The  purpose  of  the  exchange  is  to 
acquire  high  value  riparian  and  wildlife 
habitats,  consolidate  federal  land  to 
fadlttate  resource  management  In  range, 
wildlife  and  recreation  and  to 
consolidate  private  ownership  to      • 
enhance  management  ^nd  operation  of 
the  Cyprus  Bagdad  Copper  Mine. 

To  further  facilitate  the  consolidation  of 
private  lands  at  the  Cyprus  mine,  the  Bureau 


proposes  to  acqoiM  bMB  the  Stills  of  AriMoa 
the  lands  and  interests  described  below  aod 
subsequently  rsoonvey  them  to  th«  Cyprus 
Bagdad  Copper  Compaay.  These  lands  have 
also  been  exaaiiBed  and  found  suitable  lor 
disposal  pursuant  to  sectioa  206  of  die 
Federal  Laod  PoUcy  ami  Mam^eoieiit  Act  of 
1976. 

Gaa  and  Salt  KlvOT  ftfeildiaa 
T.14N..  R.9W„ 
Sea  6.  loU  4-7.  SV48^^NE)4r6Ey4NWK. 

"E^^SWVi.  SEy4:  (surface  only) 
Sec  7.  lots  1  and  l^EVODNV^  (surface 

only) 
Sec  10,  lots  1  and  2:  (surface  only) 
Sec.  IB.  portion  of  lot  6  within  MS  4413: 

(surface  only) 
Sec  20.  lot  3.  (surface  only) '     ' 
T.  14  N..  R.  10  W.. 
Sec  1.  lots  t^  8V4NV4.  SVr.  (surface  only) 
Sec  2.  lots  1-4.  SV4NV4.  SW. 
Sec  3.l0ts  1-4.  S%NV&.  8V4: 
Sec4.Jats1-4.SVbNH: 
SeclftEVi: 

Sec  11.  NVWffiy4.  NWVi;  (surface  only) 
Sec  12.  HVMVt,  SE%NEy4.  (surface  only) 
T.  15  N..  R.  9  W., 
Sec.  26,  eMSE^t 
Sec  29.  N^:  (stuface  only) 
Sec  31.  loU  1-3, 5  and  6,  S%Ney4.  EVi 

NWVi;  (surface  only) 
Sec  34.  lots  2-4.  E%NEH,  NEV48WV«. 

SEy4. 
T.15N..R.10W,, 
Sec  36.  S%SHN^.  S%. 
Containing  5,205.86  acres,  more  or  less. 
Subject  to  valid  existing  rights. 

Publication  of  this  notice  will 
segregate  the  subject  lands  from 
operation  of  tha  public  laod  lawsi  This 
segregation  will  termbiate  tipon  the 
issuance  of  a  deed  or  patent  or  two 
years  from  the  date  of  Publication  of  this 
notice  in  the  Fedaral  Register  or  upon 
publication  of  a  Notice  of  Termination. 


Oetaited  iafomMtion  concemfaig  this 
exdiange  any  Iw  bbtafaied  from  the 
Kingman  Reaoorca  Area  Office,  2475 
Beveriy  Avenue,  iCingHMm,  Arizona 
86401.  For  a  period  <rf  fortHive  {45} 
days  from  the  data  of  pobfication  ol  this 
notice  in  the  Fadaral  Raglstar,  interested 
parties  may  submit  comments  to  the 
District  Manager.  Phoenix  District 
omce.  2015  West  Deer  Valley  Road 
Phoenix.  Arizona  86027.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  stutain.  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 


Date:  June  24. : 
Heaii  R.  Biawm. 
District  h^nager. 

[PR  Doc  66-14747  PUeflft>3SHB8: 8:45  am| 
aaiMa  coot  43i»4Mi 

(AZ-050-»-4212-ia:  CAAZCA-20Mei 

San  Banwrdino  County,  CaMforaia; 
RMity  Action.  Land  Exchanga  Wtth 
Prfvat»Party 


:  Bureau  of  Land  Management. 
Interior. 

Menott  Correction  to  Notice  of  Realty 
Action— Land  Eydiange  wHh  Private 
Party,  San  Bernardino  County, 
California. 

summary:  This  corrects  NORA 
published  November  18. 1987.  (Vol  52, 
No.  222.  p.  44230). 

The  Federal  selected  lands  remain  Oie 
same. 

Tlie  offered  private  lands  are  as 
folldws: 


San  Bernardino  Meridian,  California 


Towneitip  and  langa 


T.  11  N..R.17E_ 

T.  12N..  R.  16  6 

T.  »2N..R.  17€ „ „ 


T.  13N,R.  11E.. 
T.  13  N..  R.  12  e.. 

T.  13  N..  fl.  16  E.. 


Section 
or  tract 


38 

14 
42 
45 

48 

SO 
70 
71 

87 
87 
36 

38 


15 
22 


Containing  2,860  acres,  more  or  less. 


Subdivision 


All ^ 

'SE% 

8HNE  V4.NW  y..N  MiSE  y. 

AS 

E  180  acres 

Al 

ES* 

All ..._ 

N.  240  acres 

SEViS.  160  acres 

All _..:. 

N^i.wviswy*.  SEV4 


EV4WV4. 
NVi 


Approid- 


400 
1604 

eao 

180.0 

laao 

40.0 

80.0 

180.0 

240.0 

sao 
64ao 

560.0 


160.0 
320.6 


EneiOTtwwcas 


O/C.  «sl«ing  lights,  teundvy  dtapuls. 

Water  itglTis.  0/C. 

Water  rigttts.  0/a  boundary  dtaM*- 

water  rights,  D/C,  Lanlair  Rd.,  Imundary  depute. 

Water  n^m.  DfC.  AUT.  uNHy  Ine  ROIV,  txxMdary 

dispute. 
Water  rights,  0/C.  txxmdary  deputes. 
Boundaty  dispute. 
Roads  and  highways,  tXMndaiy  depute.  ATAT  easement 

tot  pole  Hnes  wid  conduits. 
Water  rights,  0/a  boundsiy  dtafMSL 
Water  rights.  0/&  boundaiy  dlwula. 
Exc.  and  res.  on.  gas  and  niinarals:  reads  wd  highwByv 

no  legal  access;  HsNng  fl0his. 
Exc  and  res.  ON,  gas  and  minerals:  BOR  ROW;  list*ig 

rights:  roads  and  MghMBya:  no  togal  aoceas;  lease  to 

MCt  TalaoomRanioaaan  Coip.  tor  aooesa,  road,  pubic 

utility  and  liMwr  sMsl 
Water  rights.  O/C^  Nmm  Yoik  UoiaWa  Road 
Water  rights,  O/C,  ol  and  gas  leaas  (SNarstte  and 

Cook).  *- 


s 
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The  patei|it  to  the  proponent  will:  (1) 
Except  andjiieserve  ditches  and  canals, 
oil  and  gas  Mid  (2)  be  subject  to  those 
rights  for  FMeral  Aid  highway  granted 
to  CalifomiH  Department  of 
Transportajibn  by  ROW  No.  CARI- 
04112  and  QAAZRI-04112.  pursuant  to 
the  Act  of  August  27. 1958.  (23  U.S.C. 
317),  and  any  other  existing  unserialized 
roads,  highfyay.  railroads,  and  other 
encumbranb^s, 

DATES:  For  B  period  of  forty-five  (45) 
days  from  t|ije  date  of  publication  of  this 
Notice  in  thd  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Yuma  District  Office, 
3150  Winsokrj  Avenue.  Yuma,  Arizona 
85365.  Any  adverse  comments  will  be 
evaluated  by  the  State  Director  who 
may  sustaufi]  vacate,  or  modify  this 
realty  actioh.  In  the  absence  of  any 
objections,  |this  realty  action  will 
become  the!  final  determination  of  the 
Departmem  pf  the  Interior. 
FOR  nmTM^^  mpoRMATioN  contact: 
Mike  Ford,  pv^a  Manager,  Havasu 
Resource  Aijea,  Bureau  of  Land 
Managemetit,  3189  Sweetwater  Avenue, 
Lake  Hava^ti  City.  Arizona  86403. 602- 
855-8017-.     I 

Date:  June[i4. 1968. 
Soodia  L  B^i^. 
Acting  Distiidl  Manager. 
{FR  Doc.  88-il«782  Filed  6-29-88;  8:45  amj 

WLUNO  CODE  ^10-tMI 


[UT-050-0M212-13] 

Notice  Of  Realty  Action;  Richfield,  UT 

agency:  Bu^au  of  Land  Management. 

Richfield.  Utah. 

action:  Notice  of  Realty  Action. 

summary:  The  surface  and  mineral 
estates  of  the  following  described  public 
lands  have  been  determined  suitable  for 
disposal  by  exchange  under  Section  206 
of  the  Fedeutil  Land  Policy  and 
Managemei\t  Act  of  1976.  (43  USC.  1716): 
T.  42  S..  R.  1|6  W..  SLM.  Sec.  1,  Lots  14. 
15.  containing  57.65  acres,  and  Sec.  35. 
WV^NWV^y4NWy4:  SM!SEy4NWV4: 
containing  i5  acres.  In  exchange  for 
these  lands,  the  United  States  will 
acquire  the  surface  estate  (except  as 
where  not^d)  of  the  following  described 
lands  fromi  yie  Nature  Conservancy:  T. 
11 S..  R.  18  W..  SLM.  Sec.  3,  SV^;  Sec.  4, 
SVt;  Sec.  5.  All  (surface  and  mineral 
estate);  Sec.  6,  SEy4SEy4:  Sec.  7. 
NEy4SEy4:  Sec.  8,  All;  Sec.  9.  All;  Sec. 
17.  W>ASWy4;  Sec.  18,  W%NEy4. 
SMiNWy4.  SV%:  containing  3210.2  acres; 
and  T.  41  S.^  R.  14  W..  SLM.  Sec.  14.  a     • 


portion  of  SWV4SWV4:  Sec  15.  Loto  7.8; 
Sec.  22.  Lots  1. 2. 3. 4, 5. 6. 7, 8. 
SW%SEy4.  SE^SWV4;  Sec.  23. 
NWV4SWy4;  Sec  27,  NV4NEy4, 
SEV4NEy4,  SEy4&W^  (surface  and 
mineral  estates  except  for  oil  and  gas). 
SV^SEMi  (those  portions  west  and  north 
of  Interstate  Highway  15,  surface  and 
mineral  estates  except  for  oil  and  gas): 
Sec.  34  (those  portions  west  and  north  of 
Interstate  Highway  IS,  surface  and 
mineral  estates  except  oil  and  gas); 
rontaining  625  acres  more  or  less. 

The  purpose  of  the  exchange  is  to 
acquire  non-federal  lands  valuable  for 
federal  natural  resource  programs. 
These  lands  are  adjacent  to  wilderness 
study  areas  and  contain  habitat  for 
threatened  and  endangered  wildlife 
species. 

An  environmental  assessment  report 
has  been  prepared  for  this  proposal  and 
is  available  for  public  review.  The 
public  interest  will  be  served  by  making 
the  exchange.  Equalization  of  values 
will  be  achieved  by  cash  payment  not  to 
exceed  25%  of  the  value  of  the  public 
lands.  The  public  lands  described  are 
hereby  segregated  from  the  federal 
mining  laws  pending  disposition  of  this 
action. 

ADDRESS:  Detailed  information 
concerning  this  exchange  and  copies  of 
the  .environmental  assessment  report  are 
available  at  the  House  Range  Resource 
Area  Office,  15  East  500  North,  P.O.  Box 
778.  Fillmore.  Utah  84631,  and  the  Dixie 
Resource  Area  Office,  225  N.  Bluff  St. 
St.  George.  UT.  84770.  Comments  on  the 
proposal  should  be  sent  to  the  House 
Range  Resource  Area  Office,  at  the 
address  shown  above. 
date:  Interested  parties  may  submit 
comments  for  45  days  from  the  date  of 
publication  in  the  Federal  Register. 

SUPPLEMENTARY  INFORMATION:  The 

terms  and  conditions  applicable  to  the 
exchange  are: 

1.  There  is  reserved  to  the  United 
States  a  right-of-way  for  ditches  or 
canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30. 
1890.  26  Stat.  391,  (43  USC  945). 

2.  Title  will  be  transferred  subject  to 
valid  existing  rights,  which  includes  a 
pipeline  right-of-way  in  Lot  14.  Sec.  1.  T. 
43  T.  43  S.,  R.  16  W.,  Serial  Number  U- 
06724. 

3.  Several  archaeological  sites  are 
present  on  the  public  lands.  A  site 
agreement  will  be  entered  into  between 
the  BLM  and  the  Patentee  prior  to 
patent,  allowing  for  entry  on  the  lands 
by  the  BLM  to  completely  excavate  the 
archaeological  sites. 


Any  objections  received  during  the 
comment  period  will  be  reviewed  by  the 
State  Director  who  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  Realty 
Action  Notice  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  )une  24. 1968. 
Lairy  Oldroyd.  * 

District  Manager. 

[FR  Doc.  68-14777  Filed  8-29-88;  8:45  am] 
MUINO  COK  4310-OO-N 


[UT-<060-0e-4212-1 1;  UTU-62S00] 

Realty  Action;  Grand  County,  UT 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Realty  Action:  UTU- 

62500;  Classification  for  Lease/ 

Conveyance  of  Public  Lands  in  Grand 

County,  Utah  for  Public  Purposes. 

SUMMARY:  Notice  is  given  tiiat  die 
foUownng  described  parcel  of  public 
land  in  Grand  Coun^,  Utdh  has  been 
examined  and  has  been  found  suitable 
for  lease  or  conveyance  to  the  Grand. 
County  Cemetery  District  for  use  and 
expansion  of  an  existing  cemetery 
servicing  the  town  of  Castieton,  Utah. 
The  lands  are  hereby  classified  as 
suitable  for  public  purposes  under  the 
Recreation  and  Public  Purposes  Act 
(R&PP)  of  June  14. 1928,  as  amended  (44 
Stat.  741;  43  U.S.C.  869  et  seq.)  and  the 
regulations  tiiereunder  (43  CFR  Parts 
2740  and  2912); 

Sak  Lal(e  Meridian.  Utah 
T  25  S    R  23  E. 

Section  25:  SEy4SWy4NWV4NEV4NEy«. 
SWy4SEy4NW%NEy4NEV^ 

Tlie  described  land  aggregates  1.25  acres 
more  or  less. 

Grand  County  Cemetery  District  has 
filed  a  petition  for  classification  of  the 
lands  and  concurrentiy  filed  an 
application  for  lease/conveyance  of  the 
lands.  The  District  is  proposing  to 
develop,  expand,  maintain  and  operate 
a  desert  cemetery  on  the  site  over  a  one 
(1)  year  lease  period,  then  purchase  the 
land. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is  in 
conformance  with  current  BLM  land  a§e 
planning  and  would  be  in  the  public 
interest. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 


2m» 
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laws,  except  for  public  purposes,  as 
provided  by  the  regulations  in  43  CFR 
2741.5(h)(2).  The  segregative  effect  will 
end  upon  Issuance  of  a  patent. 

The  lease/patent,  when  issued,  will  be 
subiect  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Pubhc  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  interior. 

2.  A  right-of-way  will  be  reserved  for 
ditches  and  canals  contructed  by  the 
authority  of  the  United  States  (Act  of 
August  30, 180a  26  Stat  391: 43  U.S.C. 
945). 

3.  The  mineral  estate  is  held  by 
private  owners,  together  with  the  right 
to  prospect  for,  mine  and  remove  the 
minerals. 

4.  Subject  to  compliance  with 
Executive  Order  No.  11246  of  September 
24. 1965,  as  amended  and  the  rules, 
regulations,  and  relevant  orders  of  the 
Secretary  of  Labor  issued  pursuant 
thereto. 

5.  Subject  to  compliance  with  Section 
106  of  the  National  Historic  Preservation 
Act  and  other  applicable  oikural 
resource  laws  and  regulations. 

6.  Sul^ect  to  all  valid  existing  rights 
and  reservations  of  record. 

7.  All  survey  monuments,  witness 
comers,  reference  monuments  and 
bearing  trees  must  be  protected  against 
destruction. 

8.  Any  other  reservations  the 
Authorized  Officer  determioes 
approprfate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Comments:  Fbr  a  period  of  45  days 
from  the  date  of  publication  of  this 
notice  in  the  Fediecal  Register,  interested 
parties  may  submit  comments  ta  the 
Bureau  of  Land  MafMgement.^  District 
Manager,  Moab  District  Office,  PX).  Box 
970,  Moab,  Utah  04532.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director  who  may  sustaift.  vacate,  or 
modify  Ihis  realty  action,  ki  the  absence 
of  any  adverse  comfflents.  the 
classification  will  become  final, 
effective  sixty  (60)  days  from  the  date  of 
publication  of  this  notice. 


rARV  mfommatioh: 

Additioaal  information  coacemijag  this 
action  may  be  obtained^from  Mary  von 
Koch,  Area  Realty  Spectalist,^^  Grand 
Resouice  Area  O^ce.  SuMl  flats  Rofut 
P.O.  B<>x  M.  Moab.  Utah  84532.  (801) 
259-^93.  or  from  Brad  Gfoeebeck. 
District  Realty- Spc^BtatliiMMblKsttiGi 
Onice.  flZEast  Dogweod;  9£kBBK  970;' ' 
Moab.  Otdfr«4»2.*(8(»J  25».«m;^:<    ?  '- 


Dated:  luoe  22. 1968. 
GeneNodine. 
District  Manager. 
(FR  Doc.  B»-M783  Filed  6-29-88;  6:48  am| 

MLUNO  COOe  4310-0041 

(UT-060-09-5440-1I»-ZJKA:  UTU-62e28] 

Rtalty  Action;  Cai1>on  County,  UT 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Realty  Actioq.  UTU- 

62028.  Airport  Conveyance  of  Public 

Land  in  Carbon  County,  Utah. 

SUMMARV:  The  following  described 
parcels  of  public  land  have  been 
examined  and  throu^  resource 
considerations,  regulations,  and  Bureau 
policies  have  been  found  suitable  for 
conveyance  to  Carbon  County,  Utah 
pursuant  to  the  Airport  Airway  and 
Improvement  Act  of  1982  (96  Stat  692: 
49  U.S.a  2215). 

Salt  Laka  MeiMkn.  Utah 

T.  14  S.,  R.  10  R, 
Sec.l2.SWy4NEV4, 
Sea24.NWt4NW%. 

Encompassing  80  acres. 

Terms,  CiHufilioiis  and  Covenants 
AppUcaUe  to  the  Conveyance  are 

1.  All  minerals,  including  oil  and  gas, 
shall  be  reserved  to  the  United  States,    , 
together  with  the  right  to  prospect  for. 
mine  and  remove  the  minerals.  The 
Secretary  of  the  Interior  reserves  the 
right  to  determine  whether  such  mining 
and  removal  of  minerals  will  interfere 
wHh  the  develt^xnent,  operation  and 
maintenance  of  the  airport 

2.  A  ri^t-of-way  will  be  reserved  for 
ditches  aivd  caiuds  coostmcted  by  the 
authority  of  the  United  States  (Act  dS 
August  30. 1890. 26  Stat  391;  43  U.S.C. 
945). 

3.  The  conveyance  of  the  land  will  be 
subject  to  ail  valid  existing  rights  and 
reservations  of  record.  Existii^  rights 
and  reservations  of  record  include,  but 
are  not  limited  to.  the  following: 

a.  Federal  oil  and  gas  leases  UTU-«73S5 
andUTU-SgasO 

b.  Pipeline  right-of-way  UTUO-e7467 

c.  Powerline  right-of-way  UTUO-15341 

d.  Powerline  ri^t-of-way  UTUO<-2283~ 

e.  Powerline  rl^rt-of-way  UTUO-21372 

4.  At  the  discietien  of  the  Secretary  of 
Tranaportatioa.  the  tend  shall  revert  to 
the  United  States  in  the  event  that  the 
land  is  aot  developed  for  airport 
purposes  or  usedin  a  manner  consistent 
with  the  terms  of  the  patent  If  only  a 
portion  of  the  land  conveyed  Is  not 
devdiopedbw  airpsrt-purpQseSi  or  used 
in^  a  nHHHieF-ixMetsteQl  with  the  terras  of 

.'^tbe  coBveyancef  only|-(ha^speci^c.p<|rt 


shall  at  the  discretion  of  the  Secretary, 
revert  to  the  United  States. 

5.  A  detailed  list  of  covenants 
required  by  the  Federal  Aviation 
Administration  to  be  included  in  the 
patent  doomient  is  available  for  review 
at  the  offices  listed  below. 
dates:  For  a  period  of  forty-five  (45) 
days  from  the  date  of  pubtication  in  the 
Fetieral  Regialac  comments  omceming 
the  proposal  may  be  submitted  to  the 
District  Manlier.  Bureau  of  Land 
Management  P.O.  Box  970,  Moab.  Utah 
84532. 

Comments  will  be  reviewed  by  the  . 
Utah  State  Director,  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 
SUPPLEMCNTAMT  MKMMATNM: 

Additional  Information  concerning  the 
land  and  terms  and  conditions  of  the 
conveyance  may  be  obtained  from  Mark 
Mackiewicx.  Area  Realty  Specialist 
Price  River  Resource  Area  Office.  900 
North  700  East  Price.  Utah  84501.  (801) 
637-4584.  or  bom  Brad  Groesbeck. 
District  Realty  Specialist  Moab  District 
Office,  82  Dogwood  Road,  P.O.  Box  970, 
Moab.  Utah  84532.  (801)  259-6111. 

Dated:  |une  22. 198& 
GeneNodiaa, 
District  Manager. 
(FR  Doc.  88-14764  Filed  6-29^-88;  8:45  am] 

BKUNQ  COOE  4310-0»4I 


(MT-940-08-4S20-111 

Land  RMourco  Management;  Filing  of 
Plat  Survey:  Montana 

AOENCr:  Bureau  of  Land  Management 
Montana  State  Office.  Interior. 

action:  Notice  of  filing  of  plats  of 

survey.- 


:  The  official  filing  of  the 

folkn^ing  plats,  accepted  December  21. 
1967,  was  suspended  due  to  a  protest 
received  on  Pebrtiary  16, 1968.  The 
protest  was  dismissed  on  June  21, 19ea 
The  plats  of  survey  were  officially  filed 
in  the  Montana  State  Ofiice  effective 
10:00  a.m.  on  {une  23. 1988. 


Township  1  Sootlt.  ranee  •  Eash  Townsiiip  1 
Nortii.  Rai«e  6  Ease  Towndilp  2  North. 
Range  »  East:  TownsUp  2  Narth.  Range  6 
East  and  Toworiiip  3  North.  Range  5  East 

EFFECTIVE  OATE  {une  23. 1968. 

FOR  niRTHai  MPQMMITNM  CONTACn 

Bureau  of  land  Klanageraent  22  North 
32nd  Street  P.O.  Box  36800.  Billings. 
Montana  59107. 


.^.■LA^. 
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Dated  ]iii  6  23.1988. 
Robwt  A.  T^egarden. 

Acting  Stow  Director. 

(FR  Doc  88-14780  Filed  6-2»-«8;  8:45  am| 

aiUJNa  COOC  43tO-ON-M 


Survey  Pl^  FiNngs;  Montana 


AOCNCV:  MiDntana  State  Office.  Bureau 
of  Land  Mj^nagement.  interior. 

action:  Notice  of  Filing  of  Plats  of 
Survey. 


described 


k 


'lats  of  survey  of  the  lands 
below  accepted  May  27. 1988 
and  May  31. 1988.  were  officially  filed  in 
the  Montana  State  Office  effective  10 
a.m.  on  ]urip  16. 1988. 

Fifth  Prindp^l  Meridian,  South  Dakota 
T.126N..Ri|l8W. 

The  pla^  ^presenting  the  dependent 
resurvey  i^^  portions  of  the  east 
boundary.!  iubdivisional  lines,  the  • 
subdivision  of  sections  1  and  11,  and  the 
adjusted  difginal  meanders  of  Lake 
Traverse,  township  126  North.  Range  49 
West  FifthI  Principal  Meridian,  South 
Dakota.  Th^  area  described  is  in  Roberts 
County.    ! 

Fifth  PriMiftal  Meridian.  South  Dakota 
T.123N..Ri^lW. 

The  plaj  representing  the  dependent 
resurvey  df  a  portion  of  the  west 
boundary,  •  portion  of  the  subdivisional 
lines,  and  the  subdivision  of  sections  7, 
8,  and  9,  Township  123  North,  Range  51 
West.  Fifth!  Principal  Meridian,  South 
Dakota.  Tl  10  area  described  is  in  Rolwrts 
County. 

Fifth  PrinGt|>«I  Meriifian.  South  Dakota 

T.  124  N.,  Rnrge  51  W. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  sections  8  and  9.  Township  124  North. 
Range  51  West  Fifth  Principal  Meridian. 
South  Dakota.  The  area  described  is  in 
Roberts  Cf>|uity. 

Fifth  Prind^  Meridian.  Soodi  Dakota 

T.  125  N..  R.  $Z  W. 

The  pla^  j«presenting  the  dependent 
resurvey  dfportions  of  the  subdivisional 
lines,  the  subdivision  of  section  28,  and 
the  adjustet]  original  meanders  of  Dry 
Wood  Lam:  and  the  survey  of  a  portion 
of  the  present  meanders  of  Dry  Wood 
Lake  and  (he  division  of  reliction  in 
front  of  tots  1,  2.  3. 4, 6,  and  7,  Township 
125  North,  Range  52  West  Fifth 
Principal  Meridian,  South  Dakota.  The 
area  described  is  in  Roberts  County. 


The  surveys  were  executed  at  the 
request  of  the  Bureau  of  Indian  Affairs. 
Aberdeen  Area  Office. 

EFFECTIVE  DATE:  June  16. 198a 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  222  North 
32nd  Street,  P.O.  Box  38800,  Billings. 
Montana  59107. 

Dated:  June  17. 1988. 

Ray  Brubakei, 

Acting  State  Director. 

[PR  Doc.  88-14887  nied  8-29-88;  8.-45  am) 

WUNlpi 


[AZ-04(M»-4332-M] 

WlidMiMss  Study  Area  Boundary; 
Arizona 

AQENCV:  Bureau  of  Land  Management 
Interior. 

action:  Change  in  the  Boundary  of  One 
Wilderness  Study  Area. 

summary:  This  notice  serves  as  an 
amendment  to  previous  wilderness 
inventory  decisions  made  by  the  Bureau 
of  Land  Management  (BLM)  of  Needle's 
Eye  (AZ-040-1A)  Wilderness  Study 
Area  (WSA). 

SUPPLEMENTARY  INFORMATION:  The 

eastern  boundary  of  the  Needle's  Eye 
WSA  is  changed  from  a  road  along  the 
Gila  River  to  a  road  formerly  classified 
as  a  "way"  in  the  eastern  portion  of  the 
WSA.  The  area  east  of  the  reclassified 
road,  comprising  about  280  acres,  will  be 
dropped  from  the  WSA  and  will  no 
longer  be  subject  to  the  Interim  - 
Management  Policy  for  Lands  Under 
Wilderness  Review.  The  area 
recommended  suitable  for  wilderness 
designation  (9.201  acres)  will  not  be 
changed  or  affected  by  reclassifying  the 
road.  Additional  information  concerning 
the  use,  maintenance  and  history  of  the 
road  has  been  provided  by  the  publia 
BLM  has  evaluated  the  information  and 
has  reclassified  the  "way"  a&a  "road" 
under  wilderness  inventory  definitions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ken  Mahoney.  Bureau  of  Land 
Management  425  E.  4th  St..  Safford.  AZ 
85546.  or  phone  (602)  428-«04a 

Date:  June  20, 1988. 

Ray  A.  BnHiy, 

District  Manager. 

|FR  Doc.  88-14692  Filed  6-29-88: 8:45  am] 

WLUNO  CODE  49ie-3a-ii 


INM  9<0  Oi  4ia»-11;mimi  t24645] 

Proposad  CofitkHwHon  Of  wnthdrawal; 
Haw  Maxico 

AGENCY:  Bureau  of  Land  Management 
interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes 
that  a  120-acre  withdrawal  for  the  Cuba 
Ranger  Station  Administrative  Site 
continue  for  an  additional  20  years.  The 
lands  would  remain  dosed  to  surface 
entry  and  mining,  but  have  been  and 
would  remain  open  to  mineral  leasing. 
date:  Comments  should  be  received  by 
September  28. 1988. 
AODROt:  Comments  sbouM  be  sent  to: 
New  Mexico  SUte  director.  BLM.  P.O. 
Box  1449,  Santp  Fe.  NM  87504-1449. 


FOR  FURTHER  arORMATION  CONTACT 

Clarence  Hougland.  BLM,  New  Mexico 
State  Office.  50S-888-«554. 

The  Forest  Service  proposes  tfiat  the 
existing  land  withdrawal  made  by 
Public  Land  Order  No.  160S  be 
continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 90  Stat.  27S1. 43  U.S.C.  1714.  The 
land  is  described  as  follows: 

New  Mexico  Principal  Meri<Ban 

Santa  Fe  National  Fore$t 

Cuba  Ranger  Station  Administrative  Site 

T.21N.,R.1W„ 
Sec.  la  SWKSEM 
SeciaWViSEM. 

The  area  described  contains  120  acres 
in  Sandoval  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  lands  for  establishing  an 
administrative  site.  No  change  is 
proposed  in  the  purpose  of  segregative 
effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President  and  Congress,  who  Mrill 
determine  whether  or  not  the 
withdrawal  will  be  continued. -and  if  so. 
for  how  long.  The  final  determination  «n 
the  continuation  of  the  withdrawal  will 
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be  published  in  the  Fedetal  Register. 

The  existing  withdrawal  will  continue 
until  such  flnal  determination  is  made. 

Dated:  June  23. 198& 
Oenise  P.  Mstidith 

Acting  Associate  State  Director 

[¥R  Doc.  88-14779  Filed  6-29-«8;  8:45  am] 

MUMQ  COM  4Sl6-n-lt 


Minerals  Management  Service 

Development  Operatiom  Coordination 
Document;  SheH  Offshore  Inc. 

agency:  Minerals  Management  Service, 
Interior. 

ACnoN:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 


r.  Notice  is  hereby  given  that 
Shell  Offshore  Inc.  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Leasd  OC^-G  2968,  Block 
311,  Mississippi  Canyon  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  witii 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Venice,  Louisiana. 

DATE  The  subject  DOCD  was  deemed 
submitted  on  June  22, 1988. 


:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Paric  Boulevard,  Room  114,  New 
Orleans.  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 

FOn  FURTHER  INFORMATKM  CONTACT: 

Mr.  W.  Williamson;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2674. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  infonn  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  Sie  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  intefested 
parties  became  effective  May  31, 1988 
(53  FR 10595).  Those  practices  anci 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 


Dated:  June  23, 19e& 

|.  Rogan  Pmicjt. 

Regional  Director,  Gulf  of  Mexico  0&    ' 
R^'on. 

[FR  Doc  88-14786  Filed  6-29-88;  8:45  am] 

WUJNaC0K4S« 


INTERMATIONAL  TRADE 
COMMISSION 

[InvMtlaMon  Nou  337-TA-277] 

Certain  Marine  Automatic  PHots; 
Commission  DetenninaUon  Not  To 
nevww  an  mraai  ueionnRvnon     f 
Tsf  iiftitfinQ  Hie  InvesUsalion  on  Itie 
Basis  of  a  SelMement  Ajreement 

AOCNCY:  U.8.  Interirational  Trade 

Commission. 

ACTKM:  Termination  of  the  investigation 

on  the  basis  of  a  settlement  agreement 


;  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (n^ 
terminating  the  above^^ptioned 
ihvesti^tion  on  the  b9sis  of  a 
settlement  agreement 

FOR  FURTMn  ITORMATION  CONTACT: 

Randl  Field.  Esq..  Office  of  the  General 

Counsel,  U.S.  Intemational  Trade 

Commissibn,  500  E.  Street,  SW., 

Washington,  DC  20436,  telephone  202- 

252-1090. 

SUPPtOMENTARY  INFORMATION:  On  May 

26, 1988,  the  presiding  administrative 
law  judge  issued  an  ID  (Order  No.  13) 
granting  the  joing  motion  of 
complainants  Electro-Mechanical 
Products,  Inc.  and  John  F.  Cyr  and 
respondent  King  Marine  Electronics, 
Inc.,  the  only  respondent  in  the 
investigation,  to  terminate  the 
investigation  on  the  basis  of  a 
settlement  agreement  The  Commission 
investigative  attorney  filed  a  public 
interest  statement  in  support  of  the 
motion.  No  petitions  for  review  of  the 
ID,  or  agency  or  public  comments 
regarding  the  ID  were  received. 

This  action  is  taken  under  the 
authority  of  section  337  ofthe  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commisson 
rule  210.53  (19  C.F.R.  210.53). 

Copies  .of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.in.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  202-252-1000.  Hearing- 
impaired  persons  are  advsed  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 


Commission's  TDD  tehninal  on  202-252- 

laia 

By  order  ofthe  Commission. 
KaniMtii  R.  Masbo. 
Secretary. 

Issued:  June  24, 1988. 
[FR  Doc  88-1467B  Filed  6-29-88;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

.l00Gl(Sl  NO,  AB-5S  (SuMloi.  24SX)] 

CJM  T^msportaflon,  Inc.— 
Abandonment  Exeniption*~ln 
BnMfissfick  County*  NC 

AOINCV:  Interstate  Commerce 

Commissioti. 

ACTION:  Notice  of  exemption. 


f:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  et  seq.,  the  abandonment  by  CSX 
Transportation.  Inc.,  of  1.63  miles  of  rail 
line  in  Brunswick  County,  NC.  subject  to 
standard  labor  protective  conditions. 
DATIK  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  Will  be  effiectfve  dn  July  3a 
1988.  Formal  expressions  of  an  intent  to 
file  an  offer  of  financial  assistance 
under  40  CFR  llS2.27(c)(2)>  must  be 
filed  by  July  11. 1988,  petitions  to  stay 
must  be  filed  by  July  18. 1988.  and 
petitions  for  reconsideration  must  be 
filed  by  July  25, 1966.  Requests  for  a 
public  use  condition  must  be  filed  by 
July  11, 1988. 

AOORESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  245X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 

Branch.  Interstate  Commerce 
Commission,  Washington,  DC 
20423. 

(2)  Petitioner's  representative:  Patricia 

Vail,  500  Water  Street-J15a 

Jacksonville,  FL  32202. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettmar,  (202)  275-7245. 
[TDD  for  hear&ig  impaired:  (202)  275- 

1721) 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts.  Inc  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 


■  See  Exemption  or  Hell  Abandonment— C^en  of 
Finan.  AssitL.  4  LCC  2d  (1flS7).  and  RimI  rule* 
published  a(  UFK  4«440  (1987). 
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Dyoaaic 


iorlheliearinB 
•vailabl*  throi^  TDD 
t)  275-1721  or  by  pickiip  fifom 

nceirta.  Inc.  in  Rson  2228  at 

headquarters). 

lam  22. 198a.  -;-. 

ChainuBGiadiMii.    - 
Aadra.  ConniMiaiien 
and  Lwnboley. 


ViceCb 
Sterrett.     ^ 

Nai«taR.ii|fGGM, 

Secretarja 

(FR  Doc  ^14754  Filed  C-SIMiae  IMS  am) 


FlndbtQt 
Coj 

The  Cdimiiasion  has  issued  a 
oertificatiei  aottioriziog  Norfolk  and 
Westetn  |ttafl«ray  Gooipany  to  abandoa 
iU  ao^Ha^  tail  ttne  between  Ufayette. 
IN  (mileiMst  8P-2SaA)  and  Gibsoa  aty. 
IL  (niiIep|]iM  SP-d3M).  in  Tippecanoe 
and  BenUiD  CinmtieB,  IN.  and  Vermillion 
and  Font  poiutties,  IL  Hie 
abandon^ifent  oerdficate  will  becMoe 
effecdve  90  days  after  this  puUicadon 
tinless  iha  Commission  also  finds  that 
(1)  A  financially  resjionsiUe  person  has 
offered  finandal  assistance  (through 
subsidy  oipnrdiase)  to  enable  die  rail 
service  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compenssle  the  railroad. 

Any  fifk^ndal  assistance  <rffer  must  be 
filed  with  khe  Commission  and  ttim 
applicant  pa  later  than  10  days  from 
publicatiMi  of  tills  notioe.  The  foUowing 
notation  »hall  be  typed  in  bold  face  on 
the  lowev  left-hand  corner  of  the 
envelopeisontaining  the  offer.  "Rail 
Section^  ||3-Cff'A.  Any  offer  previously 
made  mujrt  be  remade  within  this  ItKday 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  art  contained  in  49  U.S.C  10005 
and  49  CtK  1152. 

DecidRd:  lime  24. 1988. 
Kalhlaeo  M.  Kins. 
Acting  Setjretary. 
(FR  Doc.  86^14755  Filed  8-2»-88: 8:45  am) 
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Wnanea  Obcket  No.  31295] 

Sorvioo  0tt  dw  DobMraro  and  HiidMn 
RaHway  fiJB.;  RaHroad  OfMratfon, 
AcquWtl^  Conatruction,  ote. 

oaiMCV;  j[^tCT8tate  Commeroe  - 

Commission. 

action:  Directed  Service  Order  No. 

1504.  Supplement  Order  No.  1. 


MMMARV:  The  Commissioa  is 
auftedAig  The  New  York. 
Susqaehanna  and  Western  Railway 
CoipoiBtion  (NYSftW)  to  use  die 
locMMrtivea.  cats,  operating  equipment 
and  various  materials  of  the  Delaware 
and  Hudson  Raflway  Company  pjftH)  to 
provide  previouriy  iuftoitted  servkx  as 
a  "directed  rail  carrier^  witfiont  fMieral 
subsidy  or  compensation  under  40 
U.S.C  11125(b)(5)  over  the  lines  of  DftR 
The  compensatton  for  the  use  of  diese  is 
to  be  set  through  agreement  between 
D&HandNYS&W. 

IkATft:  Effective  Date:  Supplemental 
Order  No.  1  shall  be  effective  on  June  23. 
1988. 

POR  RNiTtiER  mromMTMNCONTacv; 
Bernard  Gaillard.  (202)  275-7849 

or 
Joseph  H.  Dettmar.  (202)  275-7245 
[TDD  for  hearing  impaired:  (202)  275- 
1721J 

SumAfKNTAMV  mAmwation:  On  June 
21. 1968.  the  Interstate  Commerce 
Commission,  pursuant  to  40  U.S.C. 
11125.  authorized  The  New  Yoric 
Susquehanna  and  Western  Railway 
Corporation  (NYSAW)  to  provide 
service  as  a  "directed  rail  carrier** 
widiout  Federal  subsidy  or  ^ 

compensation  under  49  U.S.C 
11125(bK5)  over  the  lines  of  die 
Delaware  and  Hudson  Railway 
Company  (D&H)  (predicated  on  the 
cessation  of  service  by  D&H  and  its 
request  that  the  CoomiissioB  designate 
and  authorize  a  carrier  to  provide 
service  over  its  lines). 

This  suplemental  order  responds  to  a 
petition  filed  June  21. 1988.  by  NYSftW. 
askitig  that  we  authorize  NYSAW  to  use 
the  locomotives,  cars,  operating 
equipment  fuel  fuel  allocations  and 
materials,  as  well  ut  supplies  for  the 
mAintenance  of  trades,  signals.  cSrs  and 
locomotives  of  D&H  in  providing  die 
authorized  service.  The  NYS&W  is 
hereby  authorized  to  use  this  equipment 
and  material  with  the  compensation  for 
its  use  to  be  set  through  agreement 
between  D&H  and  NYS&W. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
enviroment  or  energy  conservation. 

ft  is  ordered: 

1.  NYS&W  is  authmized  to  use  the 
above-described  equipment  of  D&H.  and 
materials  with  the  con^iensation 
ther^or  to  be  set  through  agreement 
between  D&H  and  NYS&W. 

2.  This  decision  and  order  shaU  be 
effective  on  June  23. 1988. 

Decided:  fune  23>  1988. 


By  the  Owmhsiow.  Owlnnan  Cradison. 
Vice  ChoinMn  Airfra.  OMBBilssiaiMn 
Stenett  Sinnaas.  aod  LsBbotey. 
NamaR-McGw. 
Secreterf. 

(FR  Doc.  88-14028  POed  6-29-)B8: 8:45  am] 
BNjjNa  COOK  itfesai^ 


irmanoa-Docm  no.  stmsi 


Gaorgia 
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Note:  ThisBotioe  was  wigiiMUy  pubiialied 
inadvertently  an  Tuesday.  June  2aL  1988  at  S3 
FR  24374.  It  was  actually  scheduled  to  be 
pubH^ied  in  Oils  issue. 

Georgia  Woodlands  Raihoad 
Company  (Woodlands)  has  filed  a 
notice  of  exemption  to  acquire  and 
operate  a  Bne  or  railroad  owned  by 
Geor^  Eastern  Railroad  Company.  The 
line,  known  as  the  Washington  Brandi. 
extends  from  oiUepost  056  near  Bamett 
GA.  to  milepoat  17.33  near  Washington, 
GA.  a  distance  of  ia68  miles,  the 
transaction  was  expected  to  be 
consummated  en  June  3. 1988.  Any 
comments  must  be  filed  widi  the 
Commission  and  aerved  on  Edward  K. 
Wheeler.  Wheeler  &  Wheeler.  Suite  200, 
1729  H  St.  NW,  Washington.  DC  2006 
and  Rober  C.  Finl^.  Chicago  West 
Pullman  Transportation  Company.  2728 
E.  104Ui  St..  Chicago.  IL  60617. 

Woodlands  has  certified  that  no 
properties  qualifying  for  inclusion  in  the 
National  Register  of  Historic  Places  will 
be  transfeired  as  a  result  of  this 
transaction. 

The  notice  is  filed  under  49  CFR 
115031.  ff  the  notioe  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  rev<^  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  June  21. 1988. 

By  the  Conuniuion.  Jane  F.  Mackall. 
Director.  Office  of  Proceedings. 
NoceU  R.  McGea. 
Secretary. 
[FR  Doc.  88-14398  Filed  e-2»-88: 8:45  am) 


DEPARTMENT  OF  JUSTICE 

information  Co|lactk>n(8)  Under 
Review 

)iine27.1Ml8. 

The  Office  of  Management  and  Budget 
(CMfB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
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information  undcc  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  3S).  and-  thr  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories. 
Each  entry  contains  the  following 
information:  (1)  The  title  of  the  form  or 
collection:  (2)  the  agency  form  number, 
if  any  and  the  applicable  component  of 
the  Department  sponsoring  the 
collection:  (3)  how  often  the  form  must 
be  filled  out  or  the  information  is 
collected;  (4)  who  will  be  asked  or 
required  to  respond,  as  weti  98  a  brief 
abstract:  (5)  an  estimate  of  the  total 
number  of  respondents  and  Ab  amount 
of  estimated  time  it  takes  each 
respondent  to  respond;  (6)  an  estimate 
of  the  total  public  burden  hours 
associated  with  the  collection:  and,  [7\ 
an  indication  as  to  whether  section 
3504(h)  of  Pub.  L  96-511  applies. 

Comments  and/or  questions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Sam  Fairchild.  on 
(202)  395-7340  and  to  the  Department  of 
justice's  Clearance  Officer.  If  you 
anticipate  commenting  on  a  form/ 
collection,'  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  so  notify 
the  OMB  reviewer  and  the  Department 
of  Justice's  Clearance  OfTicer  of  your 
intent  as  soon  as  passible.       . 

The  Department  of  Justice's  Clearance 
Officer  is  Larry  E.  Miesse  who  can  be 
reached  on  (202)  633-4312. 

Revision  of  a  Currently  Approved 
CoUectioa 

(1)  NCJRS  Registration  for  Service 
Form. 

(2)  NIJ 1431/2.  NIJ  «3l/7.  NaHon^l  , 
Institute  of  Justice. 

(3)  Annually. 

(4)  Individuals  or  households.  State  or 
local  governments.  The  NIJ  was 
established  to  meet  technical 
information  needs  of  the  law 
enforcement,  criminal  justice,  juvenile 
justice,  and  investigative  communities. 
This  form  aids  in  formulating  a  mailing 
list  for  dissemination  of  this  information. 

(5)  15,000  respondents  at  .1  hours 
each.  44.000  respondents  at  xn  hours 
reach. 

(6)  1.940  estimated  aiinual  public 
burden  hours. 

(7J  Not  applicable  under  3504(h). 

Revisions 

(1)  Criminal  Justice  Block  Grants- 
State  and  Local  Law  Enforcement 
Assistance  Act. 

(2)  Drug  Formula  Grant  Project  Report 
Form  A-G.  Bureau  of  Justice  Assistance. 


(3)  Annually. -Vite^*  ■''■-— "^*^-  " 

(4)  State  or  local  governments,  noor    - 
profit  institutions.  Data  is  required  to    > 
support  program  administration  and  ' 
Congressional  reporting  mandates  for 
Subtitle  K^-State  and  Local  Law 
Enforcement  Assistance  Act  of  the  Anti- 
Drug  Abuse  Act  of  1986. 

■  (5)  1;800  respondents  at  1  hour  each. 

(6)  i;800  estimated  anaual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

Reinst»toiBeBt  of  a  Rrevkmsly  Apptoved 
CoUedioii  for  Which  Apfvoval  H^a 
Kcpiivd. 

(1)1986  National  Jail  Census. 

(2)  Cj-3.  Bureau  of  Justice  Statistics. 

(3)  Quinquennial 

(4)  State  or  local  governments.  The    ' 
National  Jail  Census  is  needed  to 
provide  current  information  on  inmate 
population  and  jail  faciHties  throu^out 
the  Country.  The  last  census  was 
conducted  in  1983.  Data  will  be  used  for 
pro-am  planning  and  policy  making  for 
corrections. 

(5)  3,400  respondents  at  .5  hours  each. 

(6)  1,700  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

Lairy  E.  Miena. 

Department  Clearance  Officer.  Deportment  of 
/ust/ce. 
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Lodging  Of  CofiMnt  D«or«ft  Pursuant 
to  Superfund  (CERCLA);  Wastecontrol 
ofFlOrfda.fa^ 

In  accordance  with  Department 
policy,  28,  CFR  §  50.7,  notice  is  hereby 
given  that  on  June  20. 1988,  a  proposed 
Consent  Decree  in  United  States  v. 
Wastecontrol  of  Florida.  Inc..  Civil 
Action  No:  88-509-C{V-J-12,  was  lodged 
with  the  United  States  District  Court  for 
the  Middle  District  of  Florida.  The 
complaint  sought  injunctive  relief  and 
the  recovery  of  costs  uiider  sections  106 
and  107  of-the  Comprehensive 
Envircmmental  Response,  Compensation 
and  Liability  Act  as  amended  by  the 
Superfynd  Amendments  aiid 
Reauthorization  Act  of  1986.  Pub;  L  90- 
499.  42  U.S.C.  9606  and  9607.  That  action 
concerned  the  HippsKoad  LandfiUSite 
near  Jacksonville.  Florida. 

Under  Uie  proposed  Consent  Decree. 
Wastecontrol  will  pey>the  Superfund  $1 
million  to  compensate  the  Fund  for  the 
response  costs  incurred  by  the  United 
States  in  performing  certain-remedial 
actions  at  the  Hipps  Road  Site'.'The 
United  States  Navy  will  contribute 


$800,000  of  that  $l'miRiefe.  WadtecDntrol 
has  also  agreed  in  the  proposed  Decree 
ta  perform.  «vith  one  exception,  all ' 
^Sp6£f8  of  iSm  remedy  selected  by  EPA 
fdr  thcf  Site,  including  the  acquisition  of' 
several  private  properties,  installation  of 
a  permanent  landfill  cap  or  covef,  and 
the  design  of  a  groundwater  recovery 
'  and  treatment  system.  The  remaining 
portion  of  the  remedy  will  be 
undertaken  by  EPA,  which  will 
construct,  operate  and  maintain  the  ' 
groundwater. recoviery  and  treatment 
system  desi^fied  by  Waatecontrol.  iThe ' . 
Deq^e  reserves  the  right  te  the  United ' 
States,  to  recover  frora^  Wastecontrol. its. 
costs  incurred  in  constructing  and 
maintaining  the  groundwater 
remediation  system. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  itom  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General.  Land 
and  Natural  Resources  Division,  U.S. 
Department  of  Justice.  P.O.  Box  7611. 
Ben  Franklin  Station,  Washington,  DC 
20044,  and  should  refer  to  United  States 
V.  Wastecontrol  of  Florida.  Inc..  D.J. 
Ref.  9(>^ll-d-232. 

'  Jlie  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following -office 
(1)  The  United  States  Attorney  for  the 
Middle  District  of  Florida.  409  Post 
Office  Building.  311  Wast  Monroe  Street. 
Jacksonville,  norida;  (2)  the  U.S. 
Environmental  Protection  Agemgr. 
Region  4, 34S  Courtland  Street  NE.. 
Atianta,  Geo^s;  and  (3)  the  , 
Environmental  Enforcement  Section. 
Land  A  Na-tural  Resources  Division. 
U.S.  Department  of  Justice.  10th  & 
Pennsylvania  Avenue.  NW.  Washington, 
DC.  Copies  of  the  proposed  Decree  may 
b^  obtained  by  mail  firom  the 
Environmental  Enforcement  Section  of 
the  Department  of  Justice,  Land  and  Na 
tural  Resources  Division,  P.O.  Box  7611. 
Benjamin  Franklin  Station.  Washington. 
DC  20044r7611.  or  In  person  at  the  U.S. 
Department  of  Justice  Buildin'g.  Room' 
1517. 10th  Sti«et  and  Pennsylvania 
Avenue.  NW.,  Washington,  DC.  Any 
request  for  a  copy  of  the  proposed 
Consent  Decree  should  be  accompanied 
by  a  check  for  copying  costs  $4.70  ($0.10 
per  page)  payable  to  "United  States 
Treasurer." 

Roger  I,  MarzuUa. 

Assistant  A  ttomey  General,  Land  *■  Natural  * 
Resources  Division. 

|FR  Doc  88-14775  Filed  6-29-88:  8:45  am) 
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the  Act.  Th 
"Oepartme 
Federal  R  _ 
of  the  Act  O; 
On  August 
January  2,1 


Notice  is  nreby  given  that,  pursuant 
to  section  f^»]  of  th^  National  ■ 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301 WSM.  {"the  Act"),  the 
Corporation  for  Opien  Systems 
IntemaUonA|("CpS")hasfUedan  . 
additional  ijr^tten  notification 
simultaneously  with  the  Attorney 
Ceneral  an^the  Federal  Trade 
Commission  on  May  2, 1988,  disclosing 
le  membership  of  COS.  The 
Itten  notification  was  filed 
le  of  extending  the 
Section  4  of  the  Act  ' 
limiting  the  recovery  of  antitrust   . 
plaintifl^s  to  ^ctual  damages  under 
specified  circjumstances. 

On  May  M.  1986.  COS  Hied  its  original 
notification  iiHtfsuant  to  section  6(a)  of 
tpartment  of  Justice  (the 
")  published  a  notice  in  die 
pursuant  to  section  6(b) 
June  11. 1986, 51  FR  21260. 
1986.  September  30. 1986. 
J7.  March  24. 1987,  June  12. 
1987.  July  23.11987.  July  31. 1987,  October 
5, 1987.  October  23, 1987,  November  16. 

1987.  Januaim  12. 1988.  and  February  9. 

1988.  COS  fjl^d  additional  written 
notificationf  ^  The  Department  published 
notices  in  tl^e  Federal  Register  in 
response  to, tpese  additional 
notification^lon  September  4. 1986.  (51 
FR  31735).  October  28, 1986  (51  FR 
39434),  February  13. 1987  (52  FR  4871), 
April  24, 1987  (52  FR  13760).  July  21, 1987 
(52  FR  2747$J.  October  7, 1987  (52  FR 
37539),  Novetaber  9, 1987  (52  FR  43138), 
December  4i  |l987  (52  FR  46129), 
December  15>  1987  (52  FR  47642), 
December  18^  1987  (52  FR  48164), 
February  lOi  11968  (53  FR  5060),  and 
March  8, 1988  (53  FR  7411),  respectively. 

On  March  IS,  1988,  the  Naval  Data 
Automation!  Command  became  a 
member  of  COS.  On  February  3, 1988, 
the  Ontario  ^Ministry  of  Government 
ceased  mentbership  in  COS. 

Joseph  H.  Widhur. 

Director  of  Omrations,  Antitrust  Division. 

(FR  Doc.  68-i|4|b91  Filed  &-29-68: 8:45  am) 
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National  CcMpanthra  Raaaarch; 
Inatttuta  fo^  llMufaeturihg  A 
AutomatkMi  Raaearch 

Notice  is  ji^reby  given  that,  pursuant 
to  section  6(4)  of  the  National 


Cooperative  Research  Act  of  1964.  IS 
U.S.C  4301. et  seq.  ("th,e  Act"),  the 
Institute  for  Man\if«ct'uring  ft 
Automation  Research  ("IMAR")  has 
filed  a  written  notification 
simultaneously .  with  4he  Attorney 
General  end  the  Federal  Trade 
Cpnuni8siondi9closiQg:.(l)The. ;  .     . 
identities  of  the  parties  to  the  venture 
and  (2)  the  nature  and  objectives  of  the 
venture.  The  notification  was  filed  for 
the  puipose  of  invoking  the  Act's  - 
provisions  limiting  the  recovery-  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act  the  identities 
of  the'parties  of  IMAR  and  its  general 
areas  of  planned  activities  are  given 
below. 

The  parties  of  IMAR  are  as  follows: 
TRW  Operations  and  Support  Group 
Hughes  Aircraft  Company 
IBM  Scientific  Center 
Rockwell  International  Corporation 
Northrop  Coiporation 
Xerox  Corporation 
University  of  Soudiem  California 
University  of  California.  Los  Angeles 

The  objectives  of  IMAR  are  as 
follows: 

(a)  To  sponsor  and  to  perform  basic 
and  appUed  research  on  manufacturing 
systems,  automation  and  robotics. 

(b)  To  apply  research  to  the  latest 
manufacturing  techniques  and  methods. 

(c)  To  disseminate  information  oh 
automation  and  manufacturing 
technology, 

(d)  To  support  and  improve  education 
in  the  areas  of  automation  and 
manufacturing  technology. 

loMph  H.  Wiifanar. 

Director  of  Operations,  Antitrust  Division. 
(PR  Doc.  68-14680  Filed  0-29-88: 8:45  antj 
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Drug  Enforcamant  Adminiatratiofi 

Importation  of  ControHad  Sul>atancaa; 
RaiBiatration 

By  Notice  dated  April  4, 1988,  and 
published  in  the  Federal  Register  on 
April  11. 1988;  (53  FR  11919).  Arenol 
Chemical  Corporation.  189  Meister 
Avenue.  Somerville.  New  Jersey  08876, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of 
phenylacetone  (8501).  a  basic  class  of 
controlled  substance  Usted  in  Schedule 
II.  . 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
lp08(a)  of  the  Controlled  Substances 
Import,  and  Export  Act  and  in 
accordance  with  Title  21.  Code  of  ... 
Federal  Regulations,  §  1311.42.  the 


above  firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  oontrolled. 
substance  listed  above. 
GaMRMaisllp. 

Deputy  Assistant  AdminiBtrotor.  Officet^ 
Diversion  Control,  Drug  Enforcement 
Administration. 

Dated:  June  21. 1968. 
(FR  Doc  88-14700  Filed  6-28-88: 8:45  am)    ' 
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DEPARTMENT  OF  LABOR 

panaion  ana  wanara  nana  ma 
AdmMptiatlon 

[AppReaUon  No.  0-9600] 

AniaiMinaiiia  to  Fronnnao 
TranaaetkNi  Eaawption  (PTE)  tl-%7  for 
Tranaaebona  Involvino  Cartabi  ' 


AOENCV:  Pension  4nd  Welfare  Benefits 
Administration,  Labor. 

AcnOH;  Adoption  of  amendments  to 
PTE  82-67,  and  redesignation  as  PTE  88- 


\  This  document  amends  PTE 
82-67.  PTE  82-67  provides  exemptions 
for  certain  categories  of  transactions 
from  the  prohibited  transactions 
restrictions  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
and  from  certain  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Internal 
Revenue  Code  of  1986  (the  Code).  These 
transactions  relate  to  the  issuance  by 
employee  benefit  plans  of  commitments 
for  the  provision  of  mortgage  financing 
to  purchasers  of  residential  dwelling 
units,  the  receipt  of  fees  in  exchange  for 
the  issuance  of  such  commitments,  the 
making  or  purchase  of  loans  or 
participation  interests  therein  pursuant 
to  such  commitments,  the  direct  making 
or  purchase  by  one  or  more  employee 
benefit  plans  of  a  mortgage  loan  or 
participation  interest  therein  other  than 
where  a  commitment  has  been  issued,  or 
the  sale,  exchange,  or  transfer  of 
mortgage  loans  or  participation  interests 
therein  prior  to  the  maturity  date  of  such 
instrument  by  employee  benefit  plans. 

The  amendments  granted  pursuant  to 
this  notice  broaden  the  applicability  of 
PTE  82-87  to  include  certain  mortgage 
loan  transactions  involving  multifamily 
housing  and  permit  the  acquisition  of  a 
broader  range  of  single-family  . 
residential  mortgage  loans,  llie  -  • 
amendments  affect  participants  and 
beneficiaries  of  employee  benefit  plans 
investing  in  such  mortgage  loans,  the  - 
sponsors  and  trustees  of  such  plans,  and 
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other  peraom  engaging  In  the  described 
traiuactioiM. 

EFFEcnvc  date:  January  1. 1975. 
[certain  conditions,  as  specifiedlierein, 
are  appiicable  effective  lune  17, 1982] 
Certain  amendments,  as  specified 
herein,  are  eff'ective  June  30. 1988. 

FOM  FURTMOI  mFOfWATIOM  CONTACT: 
Uyssa  Hall  of  the  Office  of  Regulations 
and  Interpretations,  Pension  and 
Weilare  Benefits  Administration.  U.S. 
Department  of  L.abor,  (202)  523-8671  (not 
a  toll-^ee  number)  or  Daniel  Maguire, 
Esq.,  Plan  Benefits  Security  Division. 
Office  of  the  Solicitor.  U.S.  Department 
of  Labor.  Washington.  DC  202ia  (202) 
523-9S90  (not  a  toll  free  number). 

SUPPLEMENTARY  WiFOmCATKM:  On 

December  11. 18M.  aolioe  wa»  published 
in  the  F»<hwi  Wt^ttm  (4ft  PR  48236)  <rf 

the  pendency  b^oie  HwJkpartment  of 
l.abor  (the  Department)  of  proposed 
amendments  to  PTE  82-87.  The 
Department  proposed  the  amendments 
on  its  own  motion  pursuant  to  section 
408fa)  of  the  Act  and  section  4975(c)(?) 
of  the  Code.*  and  in  accoiilance  with 
the prooedune  aellortfi  in  ERISA 
Procedure  75-1  (40  FR 18471.  April  28, 
1975).  The  notice  set  forth  a  summary  of 
the  f^cts  and  representations  developed 
by  the  Department.  This  information  has 
.be«)  avoiiabie  for  public  inspection  at 
the  Department  in  Washhigton,  DC 

Tb?  Department  lecei'wed  pubKp 
comments  wfith  regard  to  the 
amewhnents  to  VT^  82-87.  Up<m 
consideration  of  all  the  comments,  the 
Department  has  determined  to  adopt 
one  of  the  proposed  amepdinents  to  PTE 
82-87  and  also  to  modify  one  of  the 
requirements  foe  relief  under  the 
existing  exemptitm.  These  comments 
and  motfiflcations  are  discussed  below. 

The  Department  has  been  informed  by 
the  Office  of  Management  and  Budget 
that  the  proviaiona  of  the  Paperworic 
Reduction  Act  of  1980  fPub.  L  96^11) 
are  not  applicable  to  PTE  82-87  because 
the  exemption  does  hot  Contain  a 
request  or  requirement  for  the  collection 
of  information  as  defined  in  5  CFR  Part 
1320  and  therefore  is  not  subject  to  the 
requirements  of  that  regulation. 

For  the  sake  of  convenience,  the 
Department  has  reprinted  the  entire  text 
of  the  exemption,  as  modified,  and  has 
redesignated  it  as  PTE  88-59. 


■  Seciioo  loe  of  KeorganizaUoa  Plan  Na  4  of  107S 
143  FR  47711  October  17, 1978).  effective  December 
31. 1978 144  nt  mis.  lamniy  3.  isn).  traneferrMt  Itw 
authority  of  Ida  Seetetoiy  ofillw  Tre«Mvjr  to  iMue 
exempfloM  of  Ihn  type  toltie  Secretary  of  Labor.  In 
(he  ditcuMioa  of  tke  eiMmpttoa.  reference*  to  Ike 
various  provision*  of  section  406  of  the  Ac*  should 
be  read  lo  refer  as  nvell  lo  the  correspondinfr 
previMona  ni  swlioa  4a7&  el*he  Cnd» 


1.  DoacilplloNaf  Bxlslhig  SalM 

PTC  62-87  (47  FR  21331.  May  18. 1982) 
provides  an  exemption  for  several 
different  types  of  ceridential  mortgage 
financing  transactions  in  which 
employee  braefit  plans  participate  if 
certain  conditions  are  met  Specifically. 
Part  I  provides  relief  from  the 
prohibitations  of  section  406(a)  of  the 
Act  for  \hB  issuance  of  commitments  for 
the  provision  of  mortgage  financing  to 
purchasers  of  residential  dwelling  units: 
the  receipt  by  the  plan  of  a  fee  in 
exchange  for  the  issuance  of  such 
commitment;  the  actual  making  or 
purchase  of  a  mortgage  loan  or 
participation  interMi  therein  pursuant  to 
such  commitment;  the  actual  making  or 
purchase  of  a  moftgaga  loan  or 
participation  interest  therein  without  the 
-  precondition  of  a  commitment;  and  the 
sale,  exchange  or  transfer  of  a  mortgage 
loan  or  participation  therein  prior  to  the 
maturity  date  of  mch  instrument 
providcKl  that  the  interest  add. 
exchanged  or  transferred  represented 
the  plan's  entire  interest  in  such 
investoient 

Section  0  A  contains  both'general 
conditions  ajipUcable  to  ail  transactions 
covered  by  Part  I  and  certain 
supplemental  conditions  which  took 
effect  30  days  after  the  grant  of 
exemption  was  published  in  the  Federal 
Registw.  Finally.  Part  m  contains 
definitions  of  teima  used  in  the  class 
exemption.  ThiQU^  the    ■ 
interrelationship  of  these  ptovisiooa.  the 
Department  intended  to^provide 
extensive  relief  to  financial  institutions 
and  other  parties  in  interest  who  ■ 
participate  in  the  enumeratedresidential 
mortgi^  loan  financing  transactions 
with  employee  benefit  plans. 

PTE  82-87  provides  an  exemption  for 
covered  transactions  that  invohre  a 
"recognized  mortgage  loan"  ^defined  hi 
Section  IB  D).  Piirsuant  to  the  definition, 
the  exemption  a^liea  to  any  mortgage 
loan  on  a  "Yesidential  dwelling  unit" 
(defined  hi  Section  HI  E)  which,  at  the 
time  of  its  origination,  was  eligible, 
through  an  established  program,  for 
purchase  by  the  Federal  National 
Mortgage  Association  {FNMA).  the 
Government  National  Mortgage 
Association  (GNMA)  or  the  Federal 
Home  Loan  Mortage  Corporation 
(FHLMC)  (colledtvely,  the  Agencies). 

The  tenn  *^sidential  dwelling  unit" 
has  acted  to  hmit  the  relief  avaUable 
under  the  exemption  by  describing  the 
nature  of  the  real  estate  which 
coltateraHses  the  subject  raor^te  loan 
as  non-farm  properties  comprising  1-4 
dwelling  units.  This  limitation  was 
based  on  the  original  applicants'  request 
which  sotighi  only  to  obtain  relief  ffir 


mortgage  locmtranactctiaaa  involving 
single  family  remdential  properties.  The 
term  "reriideatial  dwelUag  unit" 
represented  the  Department's 
understanding  of  the  industry's  accepted 
definition  of  a  single  family  dwelling.  At 
the  request  of  the  commentators  to  Uie 
original  proposal  the  Department 
included  in  the  final  exemption  a  variety 
of  types  of  housing  such  dwelling  unit 
could  take  and  provided  that  tfie 
structure  need  not  be  owner  occupited. 

2.  Descdptioo  of  Om  Piopoaal 

The  December  11. 1964  notice 
contained  two  proposed  amendments  to 
PTE  62-67.  Ffavt  die  class  exemption 
would  be  expamied  to  permit 
transactions  invohrlng  real  estate 
mortgage  loans 'Seonredt^  multifamily 
residential  properties.  As  intficated 
above,  the  tsrpes  of  mortgage  loans 
qualifying  for  relief  under  Ae  class 
exemptian  were  United  to  loans  rni   ' 
sing^family  prapartiefl  oomprif  ing  1-4 
dwriUng  units.  Soboaquent  to  the  grant 
of  PTE  82-67.  a  munber  of  interested 
persons  and  groopa  uiged  the 
D^Mrtment  to  reconsider  tibis  liinitation. 
Accordingly,  the  Department  contacted 
the  Depculment  of  Hoosfng  and  Urban 
Development  (HUD)  and  reqaested  its 
assistance  in  devdoping  a  record  widi 
respect  to  the  finandn^  of  nndtlfeffiily 
housing.  The  Department  was  advised 
that  the  Federal  agencies  operating  hi 
the  secondary  mortgage  market '  have 
the^authority  to  pm^ase  nraltifaniily 
housing  loans  and  tfiat  iht  structure  of 
PTE  82-87  could  be  modified  to 
accommodate  tansactions  involving 
multifamily  properties. 

Second.  ,fte  proposal  contained  an 
alternative  method  of  satisfying  the 
"recognized  mortgage  loan"  criterion. 
This  standard  initially  was  developed  to 
{Htmde  irian  fiduciaries  with  certainty 
as  to  the  scopeof  relief  under  the 
exemption  by  reference  to  the  eligibli^ 
standanjs  of  the  Federal  housing 
agenices.  After  PTB  82-87  was  finalized, 
several  commentators  expressed 
concern  tfiat  utilization  of  the 
recognized  mortgage  loan  standard  as 
the  fundamental  eligibility  condition 
under  the  exemption  unfairly  inhibited 
the  operation  of  the  mortgage 
marketplace  in  certain  states  or 
metropolitan  areas.  The  commentators 
suggested  that,  because  of  statutorily 
mandated  limits  applicable  to  the 
principal  amount  of  the  mortgages 
eligible  for  purchase  under  Agency 


.'.The  Federally  operated  secondary  market 
cofwtatt  of  litt  Comwtaa  tonally  attlhofiUKl  mortgage 
purchase  (including  guannteei  activiitas  of  FNMA. 
GNIktA  and  FHLMC 
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purchase  programs,  a  significant  number 
of  mortgage  loan  transactions  originated 
in  such  areas  did  not  satisfy  the 
condition  qf  the  exemption  requiring  a 
recognized  lODortgage  loan.  After 
evaluating  |t|iese  concerns,  the 
Department  idetermined  that  it  was  then 
unable  to  libdify  the  definition  of  the 
term  itself.  IHowever.  in  response  to  the 
comments,  |tne  Department  proposed  an 
altemative|i^ethod  of  cotnpliance  with 
the  definitiML  Under  such  an  alternative 
as  proposed,  a  residential  mortgage  loan 
would  be  ei^ible  for  purchase  under  the 
exemption  it  the  loan  obtained  a  rating 
from  a  natiialaal  rating  service  that  was 
at  least  as  k>od  as  the  third  highest 
rating  cateMry  for  similar  debt 
instruments  lavailable  from  one  of  the 
national  rating  services  in  existence  in 
1984.  The  Etfpartment  proposed  the 
alternative  I  m  order  to  ascertain  the 
degree  of  r^Ungs  available  on  individual 
mortgages  ^id  in  anticipation  that  such 
rating  progfims  might  develop. 

3.  Discussi«Mi  of  the  Comments 

The  DepA^ent  received  13 
comments  ngarding  this  proposal.  The 
issues  raisM  by  the  conunentato'rs  are 
discussed  bflow. 

A.  Multifai 
Loans 


Uy  Residential  Mortgage 


The  Depi  irtment  received  10 
conunents  t^garding  its  proposal  to 
amend  the  definition  of  a  "residential 
dwelling  ui»it"  contained  in  section  III(E) 
of  the  exeiuption  to  include  multifamily 
residential  housing.  All  of  the 
commentatcrs  generally  supported  this 
expansion  pf  the  exemption.  Two 
commentatln  questioned  whether  the 
proposed  artjendments  fully  achieved 
the  Departitaent's  stated  objective  of 
expanding  Klief  to  permit  plan 
investment^  I  in  multifamily  residential 
mortgage  Id^ns.  It  was  represented  that 
a  number  of  multifamily  mortgage  loans 
utilize  Federal  Housing  Administration 
(FHA)  insuftoce  programs.  One 
commentate^  suggested  that  the 
exemption  nay  not  apply  to 
transactionlBJ  involving  multifamily 
properties  financed  through  FHA 
insurance  programs  because  of  the 
Inability  of  such  loans  to  satisfy  the 
definition  of  a  recognized  mortgage  loan. 
According  \^  the  commentator,  the 
acquisitionbrograms  established  by  the 
Agencies  ti^  purchase  FHA  insured 
multifamily  loans  are  either  no  longer  in 
operation  of  did  not  provide  for  the 
purchase  o\  ^rtain  types  of  FHA 
insured  moHgages.  Thus,  such  FHA 
insured  loans  would  not  qualify  as 
recognized  iQortgage  loans  as  currently 
defined.  Aa  «  result,  the  commentators 
urged  the  [Apartment  to  modify  its. 


policy  and  expressly  include  all  loans 
insured  by  the  FHA  under  the  definition 
orrecognised  mortgage  loan.* 

The  bro&d  relief  provided  by  PTE  82- 
87  was  predicated  on  the  existence  of 
established  acquisition  programs  in  the 
Federally  operated  secondary  market 
pursuant  to  which  the  Agencies 
purchase  individual  mortgage  loans  in 
accordance  with  ascertainaUe 
underwriting  standards.  The  Department 
has  determined  that  although  two  of  the 
Agencies  (FNMA  and  GNMA)  have  the 
statutory  authority  to  purchase  all  FHA 
insured  loans,  neither  Agency  currently 
maintains  an  established  purchase 
program  for  FHA  insured  multifamily 
mortgage  loans.  Upon  consideration  of 
the  conunents.  the  Department  is  unable 
to  conclude  that  a  record  has  been 
developed  which  demonstrates  that 
expansion  of  the  exemption  to  include 
FHA  insiu^d  multifamily  mortgage  loans 
which  do  not  satisfy  the  "recognized 
loan  standard"  (for  lack  of  an 
established  Agency  purchase  program  at 
the  time  of  loan  origination)  adequately 
addresses  the  Department's  concern  that 
mortgage  loans  acquired  by  a  plan 
within  the  context  of  party  in  interest 
relationships  be  objectively  recognized 
as  of  investment  quality  and 
marketable.  Accordingly,  the 
Department  has  determined  not  to 
revise  the  exemption  in  this  regard. 

The  Department's  proposed  expansion 
of  the  deflnition  of  a  "residential 
dwelling  unit"  was  intended  to  permit 
the  acquisition  of  FHA  insured  GNNfA 
"tandem  project  mortgage  loans"  on 
properties  that  are  designed  primarily 
for  residential  use.*  The  Department 
determined  that  the  limitation  in  the 
proposal  to  properties  "designed 
primarily  for  residential  use"  was 
appropriate  based  on  its  understanding 
that  GNMA's  outstanding  inventory  of 
tendem  project  mortgage  loans 
consisted  of  only  multi^^ily  residential 
properties  (i.e.,  apartment  buildings). 
One  commentator  suggested  that  the 
exemption  should  extelid  to  all  types  of 
properties  eligible  lor  inclusion  in  FHA 
insured  GNMA  tandem  project  mortgage 
loan  programs.*  The  commentator  noted 


*  None  of  thecomtnentatora  expressed  any 
concern  with  retpect  to  the  application  of  the  dau 
exemption  to  conventional  multifamily  financing 
arrangements. 

*  Tandem  proiect  mortgage  loans  include  a  broad 
range  of  FHA  insured  financing  arrangements  in 
which  GNMA  has  made  a  commitment  to  purchase 
upon  completion  of  construction.  GNMA  in  turn 
resells  the  mortgage  loans  to  private  investors 
which  could  include  employee  benefit  plans. 

*  Such  tandem  pro^t  mortgage  loans  extend 
beydnd  loans  on  residential  multifamily  structures 
to  certain  buildings  that  are  not  residential  in  the 
usual  sense,  e.g.,  hospitals,  nursing  homes,  group 
practice  facilities  and  land  development  projects. 


that  any  limitation  appears  to  introduce 
an  artificial  distinction  which  is  not 
relevant  bom  the  point  of  view  of  plans 
as  mortgage  loan  investors.  In  this 
regard,  the  Department  has  consulted 
with  GNMA  and  understands  that  the 
tandem  mortgage  program  is  no  longer 
in  effect  and  that  G^A4A  anticipates 
that  its  existing  mortgage  loan  portfolio 
consisting  primarily  of  loans  on 
residential  multifamily  structures  will  be 
liquidated  in  the  near  future.  In  light  of 
the  above,  the  Department  has 
determined  not  to  extend  the  exemption 
to  all  types  of  properties  eligible  for 
inclusion  in  EHA  insured  GNMA 
tandem  project  mortgage  loan  programs. 
However,  the  Department  has  modiDed 
the  definition  of  recognized  mortgage 
loan  in  section  111(D)  to  clarify  the  scope 
of  the  proposal,  i.e.,  that  the  exemption 
will  be  available  only  for  the  acquisition 
of  FHA  insured  GNMA  tandem  project 
mortgage  loans  on  properties  that  are 
designed  primarily  for  residential  use. 

It  should  be  noted  that  the 
amendment  expanding  the  scope  of  the 
exemption  to  include  investments  in 
multifamily  residential  housing  is 
eR^ective  for  transactions  on  or  after 
June  3a  1988. 

B:  Rating  Alternative  for  Recognized 
Mortgage  Loans 

Under  the  proposed  exemption,  the 
definition  of  a  recognized  mortgage  loan 
would  have  been  expanded  by  providing 
an  alternative  method  of  satisfying  the 
deHnition  where  the  individual  mortgage 
loan  obtains  a  rating  from  a  national 
rating  service.  Various  commentators 
noted  that  the  national  rating  services 
currently  do  not  rate  individual 
mortgage  loans:  nor  were  the 
commentators  aware  of  any  current 
intention  by  any  of  the  rating  services  to 
develop  such  a  rating  program. 
Accordingly,  the  commentators 
concluded  that,  as  a  practical  matter, 
the  proposal  does  not  expand  the 
categories  of  mortgage  loans  which 
qualify  for  relief  under  the  exemption. 
After  considering  the  comments,  the 
Deparment  agrees  that  the  proposed 
deHnition  does  not  appear  to  achieve  its 
desired  objective.  Therefore,  the 
Department  has  determined  not  to  adopt 
this  proposed  amendment 

In  lieu  of  a  rating  alternative,  several 
commentators  urged  the  Department  to 
reconsider  its  earlier  determination  to 
deflne  a  "recognized  mortgage  loan"  by 
reference  to  all  of  the  eligibility 
requirements  to  which  mortgages 
qualifying  for  purchase  under  Agency 
programs  are  subject  These 
requirements  include  the  statutorily- 
imposed  limits  on  the  outstanding 
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princ^  aatoapt  of  uqr  morltiteJoiB 
that  nay  b«  acqiitaad  andcr^AfMiqr 
pragraiBt,  ia  aikUtiaa  to  flis  vartooB 
undenvritlDg  vtandaitb  ^ipficable  to 
borrowen,  loan  Ongteator*  and 
propertieft  that  have  been  adoivted  by 
the  Agenciaa  IB  pabiished  ■aDoala.  Hie 
conuBentaten  aigued  that  the  dollar 
limits  fail  to  fefleet  the  realities  d  the 
housing  marketplace  in  many  araas  of  . 
the  country  and  are  not  neceasaiy  to 
pnident  mortgagte  investments  by  plans 
if  the  loans,  otherwise  satisfy  the 
underwriting  criteria  estabhshed  by  the 
Agencies. 

In  the  preamble  to  the  propose  the 
'  Department  e)q)fessed  Its  concerns 
regarding  the  Uquttttty  of  mortgage  bans 
in  the  resale  market  wheve  the  principal 
amount  of  Ae  loan  exceeds  the  dollar 
Uadts  for  p«Nhase  ehgibiUty  by  the 
Agencies.  Tlie  requiremeat  tiiat 
mortgage  bans  be  niaricetable  was  a 
sigiaifiiaint  fsctor  in  the  Department's 
ori^jul  diBtenriiiiaAtHi  to  grant  PTE'a^- 
8^.  fai  seeking  b  address  the 
DeparlmMrt's  i)bn6Bnis  regvdii^  ttie 
liqtiitfity  of  aoch  bans,  one  commentator 
cobtaeted  a  nnber  of 'Wall  Street 
analysM  in  anefiort  to  prpilb  flie 
current  marice^ttce.  According  to  the 
commentator.'  "the  miu^et  for  nbo- 
conforadnglbans  has  ^wn  and 
developed  draimiacticaUy  from  activlly 
doaiihlatad  by  brok^ndprivato. 
plaeemeBlato  an  einrinaoient  Whcire 
there  is  ficliye  paf(£c^fba  and  marjbBt 
makiqi  by  >n^  Wafl  Sirairfhmiaiid  a 
wide  range  ctf  pihrate  mortgage 
condtdts."  Tlie  oommentabr  nirfhar 
noted  dut  te  marketplace  lev  nmi- 
coaforadag  bans  0^  bans  whose 
principal  bdaaee  exceeds  die  ceilings 
for  Agency  parcfcaae)"*  •  *providesa 
degree  of  liqaMttr  that  is  aoia  dian 
adeqitate  toaoBooiaodato  tiie  private 
pension  fuad  iwrestot*." 

The  Di  |iai  i—ul  leawins  committed  to 
providiagfiasdblefellef  to  a  wide 
spectrum  of  entitles  and  type*  of 
transaotbaa  fannhcd  ia  resldenltel 
mortgage  baa  fiaaadng  eanaislenl  widi 
the  reqairaaMabof  MotiOB4e8(a)k>r  Hie 
Act  la  tUs  regud. It  appears  todie 
Department  4h8l  Ifcc  secondaiy  market 
for  non-ceabtadag  naoctgagea  has 
evatved  since  the^ant  of  PTE  82-87. 
Accor^ngly.  die  Department- has 

ladditional' 


definition  of  reoo^dnd  I 
in  sectido  lup})  so  as  to  fuadive 
apphcatiea  irftbe.daiiBt  ttadta. 
Howevai;  die  Depai^uul  cautiona 
intirsmd  paitlas  ^.thia  modification 
of  die  class  exBrnpticM  aboidd  not  be , 
oaastniad  aa  ai^i^K|pcBeme9t  fll  plan  , 
investiaenia  iaiaigie  iMMoafbrming 


mortgagw,  Oedibai  regarding  mdlle 
ptaalmastBiuiits  anist  beam6  by 
apprtqwiate  plaa  Idadaries  la 
aooordanoe  widi  the  Aofs  fiduciafy 
re^poaaibifity  piovWans  iadudBng  the 
pradenoa  and  diversdfcatioB  standards 
coataiaed  la  aectbn  «4^K1)  oCthe  Act 

The  aaMBdBMBt  «f  ^  exemptloa  to 
reawwa  applicaBdoB  of  die  doOar  limits  is 
effective  for  transactfoos  OB  or  after 
June  Sft  1968. 

C.  Miscellaneous 

(1)  Several  oommentatota  laged  the 
Department  to  delete  the  requirement 
that  the  dediioa  to  purdiase  or  sell  a 
mortgage  be  made  oa  behalf  of  a  pba  by 
a  "qualified  real  estete  manager." 
Aooocdiag  to  die  comments.  tid» 
conditfon  was  unneoessatily  restricUve 
in  light  of  the  obfective  standards 
already  imposed  on  die  investment 
transaetMB  by  the  definitbn  of  a 
"reoogaised  mortgage  loan."  As 
previously  stated  in  the  proposal  to  PTE 
KtV.Ab  DqMttBKnt  viewed  the 
existeaoe  of  aa  indepeadeat  decision 
maker  as  a  si^dSaant  factor  tai  ito 
ability  to  proiide  exempttve  reli^  It 
appears  to  die  Depvtitaent  thatdiis 
reipdremeat  is  aeeeaaary  to  iasubte 
those  plan  fidnciaiiee  who  ndght  have 
an  idterest  b  the  traanctioB  nam  the 
d^cisba  BiakiBg  prdceas  aad  helps 
assure  that  tharotkecebaditbns  of  die 
ejtetpptboan  bmL  Afker  ftnlher 
oonsideratfoaof  dda  iaaae;  the 
Depailmeiit  aoaMBaea  to  beBeva  diat  the 
piesenoe  of  an  bdependeat  dedkba 
makisr  asMagsa  belkaif  of  a  plan  Is  a 
sigDffieant  factor  b  Its  ability  to  grant 
broad  exeaqittva  idbfl 

(2)  A  oommeatator  Bpted  that  not  all 
of  Uie  Ageadaa  were  actingparsaant  to 
established  pmrnfaasa  piograaif  artth 
asoMataabb  andeiwrttbg  staadaids 
duriog  Iba  period  lan-VtM.  l^e 
commentator  auggaated  that  the 
Departasant  vetroacdvely  appl^  the 
underwitdagataadards  devabped  by 
one  of  the  Agencies  b  1980  to  mortgage 


1978  aad  laaa  Tte  Depactaient  b  aaabb 
to  raaka  afindbg  that  die  pidanvridf^ 
sUmdaids  aad  baa  oalUags  b  eOset  b 
1980  wfere  r^bvant  to  purdbases  made 
prior  to  dtat  data.  However,  the 
Depacbient  b  pt^Mored  to  enterteb 


exenpttve  rehef  fortraasaciiaas  aet 
aatbfybg  tfwooadltfonref  1*TB  82-87  if 
di«  («|utoib  lladings  uader  «ectbB 
40ej[a)  of  BRI8A  oaa  be  made. 

P})fieiMBral  oaBHaaatatoianqed  dw 

Departmeat  to  expand  FIB  8^47  to    . 

include  lfaii8,a6tbn».bvolvii9  intereste 

in  mortgagr  poob  catod  l^a  ladpoai 

■JaJbgjsejv^  aad  paas  -thwuigh  aatiidea 

.  «ueh  as  graabt  Inab  wMch  oidy  iaaeal 


b  rscBydsed  mortgage  bans.  Anodier 
foaaiiawtatoi  suggested  expusbn  of 
PTE  83-1  (48  m  aiS.  1/7/83)  to  cover 
plan  investmaBtata^and  transac^ons 
bvolving.  pools  of  mortgages  at  deeids 
of  trust  00  midUfamlly  resldeidial 
property.  nnaUy.  one  commentator 
aigued  diat  the  Department  should 
expand  FTB  84-14  (4S  FR  0484. 3/13/84) 
to  bdude  relief  from  the  pndilbited 
transactbns  restrictions  for  any 
mortgage  bvestaient  made  for  a  plan  by 
a  qualified  professional  assM  manager— 
"QPAM"— Umt  b  not  oovcred  by  FIE 
82-87.  The  Department  b  nd)  persuaded 
bythe  arguraento  b  favor  of  amending 
FTE  82-87  to  pennit  bveslmenU  b 
mortgage  pooJs  and  othisr  pass^hrough 
entities,  b  dus  regard,  Hm  record  b 
insufficient  for  the  Department  to  clearly 
define  the  types  of  poob  and  othsr 
enttdes  that  would  comprise  the  class 
covered  by  such  broad  relief.  Moreover. 
the  DepaibMBt  does  aot  beUove  that  a 
sufficient  ahowiag  has  been  made  d|at 
the  condidons  currentiy  contabed  in 
FTE  82-87.  wfabh  do  not  pertab  to 
transacdoas  such  as  service 
arraagemeatsiavolvbg  pooled  mortgage 
asaeto  b  which  plans  purchase 
undivided  equity  inteiesta.  wpoM 
adequately  protect  employee  benefit 
pbns  bvestiog  b  sudi  entities.  With 
respect  to  theeOmm^nb  concerning 
expansion  of  FTE  89-1  ami  PIE  84-14. 
the  Deparbaent  notes  that  amendment 
of  theaaxbss  exemptions  b  beyond  the 
scope  of  dib  proceeding. 


The  atteatioB  <tf  bterested  persons  b 
directed  to  the  Ctdbwlag: 

(1)  TWfact  that  a  trimsactioa  b  die 
subiect  of  aa  exeaqudoa  under  section 
408(a)  of  dm  Act  aad  section  4il7S(cM2) 
of  the  Code  does  aot  rdieve  a  fkhtcbry 
or  other  patty  b  btarast  or  disqualified 
pecsoB  from  dHtab  other  provisbas  of 
the  Aot  aad  the  Code,  tadadbg  aay 
jtfddbted  tranaactba  provbbaa  to 
whichiha  WTMiaptba  does  aot  apply  and 
the  geaecal  fidaebry  laspoaaibaity 
provisions  of  secdaa  404  of  Hm  Act 
whidi  reqaire.  amoag  other  things,  that 
a  fidndaiy  dischaiga  hb  or  her  duties , 
respecting  die  pba  soMy  b  the 
intereste  of  the  paitlcipaate  and  - 
beaeAcbries  of  ttM^pba:  aor  does  it 
affeaika  taqubsmsal  of  aectioa  4fnM 
of  die  Code  that  dw  pba  aiust  operate 
for  die  eacbrivehsyiflt  of  dw 
employees  al4haaw|>bysr  aiatatatoiag 
the  plan  and  thefe  bineBotaries; 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
40Q(b)  of  ilw  Actor  section  4a75((^l)  ^B) 
aadtnoftlie^Mle; 


I  te  Ite  iBlatette  of  plant 
rpaitidpantsand 

.and 

^  are  protective  of  the  ri^ils 
jpanti  and  beneficiaries  of 


flvitk  aeetiaii4BI(a) 
I  imMiSB  Ae 

(i)  TIm  fiinaadhMMMa  eat  foiA  herein 

arei 

mr 

and  of  t 
benef 

(iii)' 
oftheL 
the  plans;! 

(^  The  liass  exemption  is  applicable 
to  a  partiettar  transaction  only  if  the 
transaclidii  sattafies  the  nom^tions 
specified  (^  the  exemptian:  and 

(5)  The  dmendments.are  supplemental 
to.  and  no  tin  derioigation  c^  any  ottier 
provisioni  i  lof  the  Act  and  Ote  .Code, 
including  atatutory  or  administradve 
exeraptioi  m  and  transitienal  rules. 
Purthermt  tie,  tfwfKt  that  a  transaction 
is  subject  io  an  administrative  or 
statutoiy '  BienipUon  is  not  dispositive  of 
wheoter  toB  transaction  Is  in  fiact  a 
pronibited  itransactlon. . 


Accor 

yn^f  thetl 

the  Act  I 
Codej 

1975). 

I. 

Effecti 
resMctioi 
Emplo; 
Act  of 
imposed 
the  Intel 
Code>by 
throu^ 
tothefolll 
cenditli 


r  PIBtS-^ITla) 

iBtbecity  of  eectioit  40BM  o! 
section  4975(C)(2)  of  the 
aocoidance  wdllifiKISA 

^5-1  (40  FR 1847L  April  2il 


Januaiy  1, 1975.  the 
of  section  40Q(a)  of  Ihe 
etirement  bicome  Security 
(the  Act)  and  Uie  taxes 
sectioa  4975  la)  and  (b)  of 
Revenue  Code  of  1985  l&B 
ason  of  section  4e75{c)(l)  (A) 
of  the  CodB  shall  not  apply 

toansactons  if  the 
!Bet  ferai  tn  Pert  11  below  are 
met:       ■  jl    . 

(A)  The  issuance  of  a  OMnmitment  by 
one  or  mctde  employe  benefit  phwa  to 
provide  jiMsacB  fi—nring  to 
purchaseiU  of  residenti«I  dpwUiiv  units, 
either  by  naking  erpartfdpe^  in 
loans  dirqQtly  to  nwdiesers  or  by 
pwriiasiiMi  aiewgay  laiis  or 
participat|to  interests  in  mortgage  loons 
orUjinatedpy  .a  third  party: 

CB)7he  ascdpt  by  me  plan  of  a  fee  in 
exchanse  for  issuing  such  commitment; 
(C)  The  actual  making,or  purchase  of 
a  Qiorigraa  loan  or  par&iipatibn  Interest 
therelnpi  iniantto  avcfa  commitment: 

(P)  the -ilreel  aaldng  or  purchase  by 
one  or  no  as  eoqilQiyee  benefit  plans  of « 
mortgage  nen  or  a  pnliciiMtion  intenet 
Ihendn  onr  Aaa  wharae  oomndttnent 
has  be«B  moeJA;  and 

(E^lheiale^  exchange  or  transfer  of  a 
mpitgnga  lb— itfrpartic^atioB  ftrtewat'  ' 
thereln^lm  eiiileyee  bewilit  elan  ' 
prior  to  tM  maturity  delis  of  eucfc 


inalivBRflR  tsbencr  or  nof  acQwred ' 

-  ttmt  lie  owAani^^  tttleKet  eoM, 
exdhanged  «r  transfeited  represents  the 

pun  V  ttraVB  nfCTCSt  nl  9UCn  tDWSflBdna 

n.  Conditiopa 
(A)  Effective  January  1. 1975,  the 


deaoAed  in  Vait  lis  av^iafale only  if 
each  of  |he  foUou^cooditianiL  as 
appllaBfab.i8net 

(t J  Geaani  Coadilioaa. 

MApf  JBOriiage  loan  to  beooqaked 
must  be  a  '^tnmgntamd  ninrtgagii  loan" 
(aa  dafiMd  in  SeoMoo  O  of  ftvt  BQ  or  a 
partidpiMiaa  fateiaat  in  aoch  loM  for 
the  pofchasa  of  a  ■'reaidential  <hnBilii« 
unir  (aa  defined  in  SeciioD  (E)  of  ffait 
IH): 

(b)  Any  asortgage  lofin  auiat  be 
originated  (either  direclty  for  the  irfan  or 
by  the  oti^aatjoo-pawhase  pvbg«m)  by 
an  'VHff^tithBil  naMtgagn  kinrifs^  (aa 
defined  la  Sactfam  (B)  of  Part  ffl^  (i)  who 
<ianiifiae  Ihe  redpieat  and  (ii)  •»  la 
which  aeitfaar  the^plan.  ofor  an  ca^layar 
or  gnwp  of  «Bployers  oantribiitiag  to 
the  plaa.  aor  as  aaiployae  organfaeatioa 
ai^  of  whoaa  aleBbecs  an  covered  by 
the  plaau  has  the  power  lo  exardse  a 
coBlraUlqg  hifliBttce  over  tiie 
■anaaaneat  or  pottdea  of  auch 

(c)  na  price  paid  or  reodved  by  Um 
plan  aant  be  at  ieaat  as  favoinble  to  the 
plan  aa  a  alaiilv  transaction  iavaliMii^ 
unrelated  partiaa;  and 

(d)  No  peiaaa  who  la  a  develope  or  a 
bdldar  invahred  in  die  devetopmant  or 
coaaimction  of  the  Hirils.  or.  a  iMider 
who  ia  associated  with  the  constructioB 
finaadagarrangeaMBt  for  the  aaits.  or 
who,  at  dM  tine  the  dedaion  to 
pnichase  is  ttade  by  ^  plan  {whethar 
dlTBctlgr  or  pitfiuant  to  a  ooaaaitiBent)  Is 
the  owner  of  a  morigMe  or  a 
partfdpaticm  interest- raerein  vAddk  is 
subsequent^  sold  to  the  plan,  shall  have 
exercised  any  discreflMiaiy  authority  or 
control  or  rendered  azqp  iuvesluient 
advice  that  woold  make  that  person  a 
fiduciaiy  with  raqiact  to  the  plan's 
decision  to  purdxaae.  or  to  cmnndt  to 
purchase,  a  mortgage  loan  ora 
paractp^QOB  nKeievt  nemn  or  eemng 
thetenMiheMoC 

(2)  Spec^  Conditions  Apjdicable  to 
CommUments. 

Wiere  the  dapdoB  by  ^piaa  ' 
involves  a  rnmniHaiisnt  toparrtaise 
either  a  mortgage  loan  or  partidpetien 
inteessltlieeainc    - 

(a)  The  tbmmitBienf  taust  be  in 
writing  and  Aiust  be  at  least  as 
favorable  to  theptan  ai  eoonnaitiqeBt 

~  coBsieieHt^MfKeHSieBMiy  pfoRlcev  in 
nie  rcsidentUimnanoe  ftadustiyt  and 


\b|  The  cowiHiftmeut  must  pm vide  for 
tiie  nse  of  uudei  wiitiug.nidelines  and 
mortgage  tmlnuiicuts  which  wfll  ensure 
that  an  norigage  loans  oiii^biated 
pursuant  to  soai  oonindtmeot  will  result 
in  a  recognized  mortgage  loan." 

(3)  Spedffic  Conditions  Api^icable  to 
Partidpatfons. 

Where  the  acquisition  by  the  plan 
involves  a  paiUdpatlon  interest  in  a 
.  mortgage  loan(s)  (whether  dirK:tly  or 
poEsuanl  to  a  coamltmeol): 

(a)  The  parOdpaliQn  agreement 
govemipg  audi  transacttoh  must  provide 
that  (i)  The  rigbU  and  biterests 
eyideia^  by  Mcb  partidpation  interest 
not  be  subor^aated  to  die  rights  and 
interest  of  o&er  htdders  of  the  same 
partidpation  agreement  (ii)  the  majority 
interest  hi  the  partidpation  agreement 
must  be  owned  by  ptfties  independent 
of  end  not  coatroHed  by  tha  person 
selling  the  partidpatton  interest  and 
servicing  the  underlying  mer<gage(s). 
and  (iii|  in  the  event  of  on  ini^bilily  to 
obtain  callcctioas  on  aiqr  aaoi^age 
loaa(a)  andailyiag  die  pactidpallon 
agreement,  dedslonseaganttag 
foredoswe  opiioaa  aaast  be  directed  by 
persons  other  than  the  eeller/eervioen 
and 

(b)  Such  partidpatton  agwanaint  aMist 
be  ip  writing  and  asaet  he  at  least  as 
favorable  to  the  piaa  as  a  partidpation 
agraeaient  iovalviBg  anrelatad  parties 
and  consistent  widi  customary  praoHees 
ia  the  lesideBtlal  finanoe  tadnstry. 

(B)  BECsetive  fane  17,  fast  the 
exempfion  provided  fortransaoUons 
desolbed  to  J^art  I  la  aenllaUe  only  if 
each  of  the  fdlewtag  ooiiditians  is 
satisfied  taadditioia  to  aaeh  of  the : 
applicable  < 
Seellon  Wof  d*  Mrt  8: 

(l)11iededaioatoi 
Ae  mortgage  loanor  pattldpetion 
intaiaat  therein,  or  to  iaana  a 
coaamitment  to  do  so,  noat  be  made  on 
behalf  of  the  plan  by  • '^qoaBfied  real 
estate  aMoagai^  (as  deSned  In  SectioR 
(Qof  t%rt  no  aa  to  which  netOwr  the 
planr»araneBiyl^eroryBiipof 
employers  centribaUng  to  Hie  i^an.  not 
aneBBployeaorganiaatlonanyeffwheae 

tly  power  to'exerdae  a  oontNlling 
inflmnce  over  IJM  nuinagement  or 
potiotos  of  sach  "i^uaHlled  real  estate 
managBv  • 

(2)(a)  the  pfam  ahaM  anfaitata  tor  the 
duraBian  of  «ay  toan  aiiide'  pnrauant  to 
uils  axsaaptfonteoarBSBecftsaaiyto  ° 
enauie  uiepeivonsiiescnwCQ  in 
par  ajp  aph  (byof  mii  aebsectioB  to 
dcteriiuna'vraaihCT  tne  oonmnolna'Of  this 

deemad  toMfaatMH.iiiieiK'ltoue  to  ^  '*: 


-1^    *.^' 
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circumstances  beyond  the  control  of  the 
nduciaries  of  the  plan,  records  are  lost 
or  destroyed  prior  to  the  termination  of 
the  loan,  and  (ii)  no  party-in-interest 
shall  be  subject  to  the  civil  penalty 
which  may  be  assessed  under  section 
502(i)  of  ERISA,  or  to  the  Uxes  imposed 
by  section  4975(a)  and  (b)  of  the  Code,  if 
the  records  are  not  maintained  or  are 
not  available  for  examination  as 
required  by  paragraph  "(b)  below. 

(b)  Notwithstandhig  any  provisions  of 
subsection  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (a)  of  this  sub-section  must 
be  unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by:  Any 
trustee,  investment  manager,  participant 
or  beneficiary  of  the  plan,  or  any  duly 
authorized  employee  or  representative 
of  such  person  or  of  the  Department  or 
the  Internal  Revenue  Service. 

IIL  Definitions 

For  purposes  of  this  exemption: 

(A)  References  to  persons  described 
in  this  exemption  include  their  affiliates, 
an  affiliate  is  defined  as: 

(1)  Any  person  directly  or  indirectly,  . 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  person; 

(2)  Any  officer,  director,  partner, 
employee  or  relative  (as  defined  in 
section  3(15)  of  the  Act)  of  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  partner. 

(B)  An  "established  mortgage  lender" 
means  an  organized  business  enterprise 
which  has  as  one  of  its  principal 
purposes  in  the  normal  course  of 
business  the  originating  of  loans  secured 
by  real  estate  mortgages  or  deeds  of 
trust  and  which  has  satisfied  the 
qualification  requirements. of  one  of  the 
following  categories: 

(1)  Approvalby  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development  for  participation  in  any 
mortgage  insurance  program  under  the 
National  Housing  Act; 

(2)  Approval  by  the  Federal  National 
Mortgage  Association  or  the  Federal 
Home  Lona  Mortgage  Corporation  as  a 
qualified  Seller/Servicer,  or 

(3)  A  State  agency  or  independent 
State  Authority  empowered  by  State 
law  to  raise  capital  to  provide  financing 
for  residential  dwelling  units. 

(C)  A  "qualified  real  estate  manager" 
means  a  fiduciary  as  defined  in  section 
3(21)  of  the  Act  who:  (1)  Is  a  financial 
institution  or  business  organization, 
which  in  the  normal  course  of  business 
advises  institutional  investors  regarding 
investments  similar  to  those  in  which    ' 


the  phut  desires  to  engage  and  which 
are  described  in  part  I  of  this  exemption; 
and  (2)  adqiowledges  in  writing  to  the 
plan  that  it  will  make  decisions 
regarding  plan  investments  in  mortgage 
loans  or  participation  interests  therein 
in  its  capacity  as  a  fiduciary  of  such 
plan. 

.  (D)  A  "recognized  mortgage  loan"  is: 
(1)  Any  mortgage  loan  on  a  "residential 
dwelUng  unit"  which  at  the  time  of  its 
origination,  was  eligible,  through  an 
established  program,  for  purchase  by  the 
Federal  National  Mortgage  Association, 
the  Government  National  Mortgage 
Association,  or  the  Federal  Home  Loan 
Mortgage  Corporation  (collectively,  the 
Agencies);  or  (2)  any  Federal  Housing 
Administration  insured  Government    * 
National  Mortgage  Association  tandem 
project  mortgage  loan  on  a  "residential 
dwelling  unit".  Effective  for  transactions 
on  or  after  [insert  the  date  of  pubHcation 
in  the  Federal  Register  of  the  final  grant 
of  the  amended  class  exemption], 
compUance  with  the  requirements  of  this 
subparagraph  (D)  may  be  determined 
without  regard  to  any  principal  dollar 
amount  limitation  otherwise  applicable 
an  established  program  of  the  Agencies. 

(E)  Effective  for  transactions  on  or 
after  [insert  the  date  of  publication  in 
the  Federal  Register  of  the  final  grant  of 
the  amended  class  exemption],  a 
"residential  dwelling  unit"  or  "unit"' 
means  non-farm  property  comprising 
one  or  more  dwelling  units,  including 
detached  houses,  townhouses, 
manufactured  housing,  condominiums, 
units  in  a  housing  cooperative,  a  unit  in 
a  multi-unit  subdivision  (planned  unit 
development)  restricted  by  recorded 
documents  which  limit  the  use  of  the 
unit  to  residential  purposes  and  provide 
for  maintenance  of  common  facilities,  or 
aptulment  buildings. 

Signed  at  Washiogton.  DC.  this  27th  day  of 
)unel968. 
David  M.  Walker, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration.  US.  Department  of 
Labor. 

[PR  Doc.  88-14794  Filed  6-29-48: 8:45  am] 
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NATIONAL  RXJNOATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

AgwKy  inf onnation  CoB«ctk>n 
ActivitiM  Under  0M8  R«vtow 

AOCNCv:  National  Endowment  for  the 

Humanities. 

action:  Notice. 


(OMB)  the  following  proposal  for  the 

collection  of  informatioD  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  USXji  Caiapter  35). 

DATi:  Comments  on  this  information 

collection  must  be  submitted  by  August 

1,198& 


:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202. 1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506 
(202-786-0249)  or  Mr.  Jim  Houser.  Office 
of  Management  and  Budget  New 
Executive  Office  Building.  728  Jackson 
Place,  NW.,  Room  3206.  Washington,  DC 
20503  (202-39&-73ie). 
FON  PURTNill  INFORMATION  CONTACT: 
Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Humanities, 
Administrative  Services  Office,  Room 
202. 1100  Pennsylvania  AvenUe,  NW.. 
Washington,  DC  20506  (202-786-0249) 
bom  whom  copies  of  the  form  and 
supporting  documents  are  available. 

SUPrUOMENTARY  INFOflMATION: 

Category:  Extension  of  OMB  Expiration 

Date 
Title:  NEH  Performance  Reporting 

Requirements 
Form  Number:  Enclosure  2 
Frequency  of  Collection:  Varies — 

Occasional.  Quarterly,  Semi-Annually 

and  Annual 
Respondents:  All  NEH  Grantees 
Use:  Provide  Information  on  project 

activities 
Estimated  Number  of  Respondents: 

1,250 
Estimated  Hours  for  Respondents  to 

Provide  Information:  2 

This  entry  is  not  subject  to  44  U.S.C. 
3504(h). 
Susan  Malls, 

Director  of  Administration. 
[PR  Doc.  68-14742  Filed  6-29-68:  8:45  am) 
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Ag6ncy  InforriMUon  i^oNecUon  Undsr 
OIIBR«vtew 

AOeNcv:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice. 


irrThe  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 


n  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.a  Chapter  35). 
DATK  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  August  1. 198&. 
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Nation! 
Huraaoith 
Office.  I 
Avenue  I 

Office  nf  I 
EkeoHlivc^ 
Place  Nl 

row  Win  ^ 

Administ 
202.nfBl 
Wast 

filNBt 


toMb.^ 


^4^-  •  . . 
>  AdniBistrative  Services 
W.11fl»FeiBiqriraiaa 

landMr-fimHoiaei; 

l«Bdl6ii48etNew 
iB!MHlHnfl,7»Jacks«i 
laaonWaaluQgtoaOC 


lOONTACft 
I  Natibnn 
I  ior  die  Hmaoittee. 
t  Semioet  CNRce,  Room 
I  Avamw  NW^ 

,  DCaoAA  (as)  7n-oz83 
lofiorattvml 

imtemnSUbh. 


enttrM  nrWfRMfMsd  into  new  foini8< 
reviaioim,  wexteiuicHiB.  Each  entry  is 

foWowfifigliifatBWiton:  tl)  The  title  of  Ihe 
fopwtffljwiiyiiejr  fefin  nuoAier.  If 
■*PPHeifcl»f^|KB»  oilen  fliefwift"n4ti*t 
oe  ■WBCMtt^fSj'WlM^wni'be  ceQuireu^vr 
asked  to  r^^  fflwhatfuwu  wfO^ie 
used  for  {i|)an  estimate  of  the  nomber 
of  leqjons^'  ^  an  estimete  of  the  total 
number  of  hours  needed  to  fill  out  the  ^  : 
fbnn.  None  9f  these  entries  are  mibject  - ' 
ta44UAG;3304{ii). 


Category: 
7Wfe:ApL 
Forms  f( 
FbrmNum 
Frequency 


ivisipn 
itions  and  Instruction 

the'Appcys  Otk^gatf 
r  Not  apj^cable 
CollecHoK  Annual 


Respondeiiff:  Hunaniiies  cesearchers 

and  instUiitions 
^se;  Appli^tiea  lor^ndins 
E^maiedahmberiofReepondents:  18» 
Estimated  ^ours  for  Respoadeata  to 

Pmvkfe  tnfonnatiOh:  eo  per 

respondent 

"Su4bllM8l4 
Assistant  Chairman  for  Admmistmtion. 

(FR  Doc  86-|l|4743  Filed  B-2»-88:  K4S  am] 
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AdmMry# 


Dane* 
Section); 

Pursuant  |o  section  lfl(a)(2)  of  Ihe 
Federal  Aqfisory  ConuniUee  Act  (Pub. 
L  92-463).  tai^enanded.  ootioe  is  hcMby 
given  that  fi  meetiqg  of  the  Dance 
Advisory  R^nd  (Companies  Section)  to 
the  National  Couacil  oo  the  Arts  will  be 
held  on  )id^  18-22. 1988.  from  9:00suat^ 
9K»  p.m..  a^doH  f«dy  n.  1«n,  from  0A» 
a.m.~5K)0:plin.  in  room  M-07  of  the 
Nancy  Haiiks  Center,  1100  Pennsylvania 
Avenue,  Nl^..  Washington.  DC  20506. 


ApertiMelthet „  ____, 

to-the  pvbtic  oo  July  23:  IflMij&om  3.-00- 
540  pjn.  for  rgufdeUnes  and.)>6B^ 
issues  dRscgasion. 

Hie  mnriidng  sessions  of  ^s 
meeting  oo  luly  18-22. 198a  from  9fiO 
ajBi.-44BpALi  and  on  Jtny  2S>  1888,  from 
OnOa JBi^i^lB p.Bi.  are  for  tse  purpose  of 
Kann  revtew .  qisobsbIoii,  evBiuaHon< 
and  reconunendatioB  «■  ap^ksHoRS  for 


iaBilwAite«idfte 
HumanttiM  Ael  of  IMS.  m» 
includhig  iaJsn—tiM  jhrea  in 
con&jcace  I*  ihe^eiy  ky  ^aai 
awiliMnlis.  fa  aonwrfanee  »viUi  the 
detannioatkNi  of  the  GhainMH 
published  in  the  FeJesrigHtHer  of 
February  13.  ig8a  these  sessioos  will  be 
closed  to  the  public  pursuant  to 
siAtsectioits  {c)H)<'W  andt9)(b)  of 
section  552b  of  Title-5,  United  States 
Code. 

If  you  need  special  acpoimodatfons 
due  %»  e  atsalkili^  pleeee  eootaet  the 
Office  Car  Spedel  Constttauneiee. 
National  fiodowment  for  the  Alia.  UM 
Penneyhoite  AtpflfW..  Wadth^too. 
DC  20806. 202/682-553%  TTY  282/882- 
5496,  at  least  seven  (7)  days  ^or  to  the 
meeting. ' 

^  Further  infoRnatiOft  with  reference  to 
tidsiiieeliitg  cen  be  bbtaloed  from  Ms. 
YvbMM!'1ilSifa<ne.AdVis(n7  Committee 
Mahagenent  Officer,  National 
ftidoMaeat  for  Ifae'Aits,  Wasfaiagton. 
DC  20506.  or  call  202/68;^5433. 
lune  22, 1968.  ^ 

Yvonne  M.  SShlna, 

aktctoo  CmaeHaadfiaml  Opentioim. 
National  Endonrmeat  for  tliBArtt. 
IfRfJoa  aa-14Bee  raede-2»-«a;8«  am] 
I  OQOc  ns»-evM        ' 
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Unit  1i  EnhnvMinefilel  Aseoeement  ond 
THHiiny  VI  no  oi^nnicsni  mipod 

The  U.S.  Nuclear  Regulatory 
roeHnission  fflKC  or  fta  Commission)  is 
consideiteg  issiisnrf  of  en  excaption 
fnuB  the  re^aieenieols  of  M  CPR 
2ai03{cJ(2).  regardifig  the  admmistration 
of  physical  examinations  for  users  of 
rrspfrsteiy  eqiil|iieiiC  to  the  Careliae 
ffowor  8t  Ii|^  Coispany  934d.  or  Ihe 
itoetiseei,  lor  fne  cwieavon  Ttarrts 
Nuclear  Power  I^aot  Unit  1.  located  In 
Wake  and  Chatham  Counties.  North 
Carolina. 


Identification  of  Propoted  Action 

The  proposed  exemption  would 
permit  the  AesBsae  to  adarioister 
phyticel  MBiniotlBBslar  oaen  of 
respinlaty  o««ip(Mnt  at  aa  falenral  of 
every  9  to  IS  ■eatht.ee  opposed  lo  the 
12  month  inlenral  laqaired  by  10CFB 
20.103(c)W.^ 
the  physical  capabiU^  i 
use  respjiatory  psotecliwie  oqsipment  to 
an  envieonBaent  coatatnlqg  alihorae 
radioactive  material. 

The  Hood  far  the  Prepaeed  Action 

Currently,  the  licensee  schedules 
irfiysical  examinatioas  every  8  to  li^ 
months  to  assure  compliance  with  &m 
12-mcmth  requirement  Consequently, 
there  are  calendar  swore  ia  whidi  two 
examinations  are  scheduled.  Because  of 
the  number  of  licensee  employees 
requirii^  exandoatiims.  a  two  month 
period  (e.j.  June  1  to  July  31}  is  set  aside 
for  the  edmh^tralion  of  all  physical 
examinations.  To  assure  oompfiance 
with  the  Wreaawth  loqaiiOmsBt.  aii 
examinations  Ja  the  following  year  must 
be  comfneteo  before  June  1.  ApprovaLof 
this  proposed  ewemptioB  would  provide 
greater  flexibility  in  sdwduBag  of 
examinations  uiid  preclude  the  need  for 
adnialstretfoa  of  two  examinations  in 
the  sasM  calendar  year. 

Envifomneti  tat  uApocts  iff  we  fropoeeo 
Action 

We  have  evaluated  the  environmental 
ia^iaols  Related  to  granting  the 
reyieBtodoaeniption.  Hie 
.  adninistratioii  of  physical  examinations 
for  Qsen  of  emergency  respiratory  . 
.  equipment  oa  the  schedule  proposed  by 
^  iiceaeee  aril  not  in  any  way.  raifoee 
the  integrity  of  any  safety  system. 
AooordinfQr,  post  OLCiuent  nraioragical 
releases  wfll  aoi  be  greater  than 
previous^  detennined  nor  does  the 
' !  f Of  physical 
I  otherwise  affect 
radicMslcai.plmrt  effluents,  and  there  is 
no  slgmhcent  increase  in  occupational 
.  Ikerefore.  the  Commission 
I  there  are  no  significant 
radfofo^eal  environmental  impacts 
assodated  witfi  this  proposed 
exempUoo. 

Wilhta§asd  to  potential  non- 
radfoio^oal  unpocts,  the  proposed 
exeniptioD  involves  the  use  of  systems 
located  entiMly  within  the  restricted 
area,  as  defioed  in  10  CFR  Part  2a  It 
does  not  aflhet  non-radiological  plant 
uHliieuts  end  iiae  no  other 
envisonmental  impact  Therefore,  the 
CoBMaiesioa  concludes  that  there  are  no 
significant  non-rediological 
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environmentaUinpacts  associated  ^tb 
the  proposed  exemption. 

Alternatives  to  the  Proposed  Action 

Because  it  has  been  concluded  that    - 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  to  the 
exemption  will  have  either  no 
environmental  impacts  or  greater 
environmental  impacts. 

The  principal  alternative  to  granting 
the  exeimption  would  be  to  deny  the 
requested  exemption.  Such  action  would 
not  reduce  environmental  impacts  of  the 
Shearon  Harris  Nuclear  Power  IHant, 
Unit  1,  operations  and  would  not    . 
enhance  the  protection  of  the 
environment. 

Alternative  Use  of  Resources 

This  action  would  involve  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(operating  license)  for  the  Shearon 
Harris  Nuclear  Power  Rant,  Unit  1. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other  ' 
agencies  or  persons. 


nndiiigof  No  aignilicant  liniMct 

The  Commission  h«s  determinBd  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quaUty  of  the 
human  environmenL 

FcNr  further  details  with  respect  to  this 
action,  see  the  appUcatitm  for  exeniption 
dated  January  30, 1986.  which  is 
available  for  public  inspection  at  the 
CommissicHi's  Public  Docum^t  Room. 
1717  H  Street,  NW;.  Washington.  DC. 
and  at  the  Richard  B.  Harrison  Library. 
1313  New  Bern  Avenue.  Raleigh.  North 
Carolina  27610. 

Dated  at  Rodcviile.  Maryland,  this  23rd  day 
of  June  1986. 

For  the  Nuclear  Regulatory  Ck>ininiS8ioa. 
Elinor  G.  Adanaam, 

Director,  Project  Director  H-1,  Division  of 
Reactor  Projects  l/il.  Office  of  Nuclear 
Reactor  Regulation.  ;  '/'  ; 

[FR  Ddc.  88-14763  Filed  6-29-88: 8:«atiii 
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Qovai  aof  a  Daalpnaaa  nacaivaiQ 
MOYanBw  liwiniisaiinn  0* 
.ifanaponiHon  Or  Nunav  waaia 

On  lanuaiy  6, 1962;  the  Nuclear  . 
Regulatory  Commission  (NRC) 
published  ift  tfie  Fidlstal  Rasister,  as 
final.  Certain  amendments  to  10  CFR 
Parts  71  and  7?  (effective  jviy  6. 1982). 
which  require  advance  notiflcation  to 
Governors  or  their  designees  concerning 
transportation  of  certain  shipments  of 
nuclear  Waste  and  spent  fuel.  The 
advance  notification  covered  in  Part  73 
is  for  spent  nuclear  reactor  liiei 
shipments  and  the  notification  for  Part 
71  is  for  large  quantity  shipments  of 
radioactive  waste  (and  of  spent  nuclear 
reactor  fuel  not  covered  under  the  final 
amendment  to  10  CFR  Part  73). 

The  following  list  updates  the  names, 
addresses  and  telephone  numbers  of 
those  individuals  in  each  State  who  are 
responsible  for  receiving  information  on 
nuclear  waste  shipments,  llie  list  will 
be  published  annually  in  the  Fadend 
Register,  on  or  about  June  30  to  reflect 
any.  changes  in  information. 


iNDivKMjAL^  Receiving  Advance  NonncATiON  of  Nuclear  Waste  Shipments 
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Alabama 

Alaska 

Anzona 

Arltansas 

CaKfomla.... 
Colorado..... 
Conneclicut 
Oelawaf«„.. 

Fkxida _.. 

Georgia 


Iowa.. 


Kansas.. 


Konlucky.. 
UxMiana. 


Col.  Ttiomas  H.  Wells.  Oirecior.  Alalnma  Department  o(  Put>lic  Safety.  P.O.  Box  1511.  Montgomery.  AL 

36192-0601.(205^261-4378. 
Mr.  Owmis  KeOo,  Commisaioner.  Alaska  Department  o(  Environmental  Conservation,  Pouch  O,  Juneau.  AK 

99811.  (907)  465-2600. 
Ctiartes  F.  Tedtord.  Director.  Arizona  Radialion  Regulatory  Agency.  4814  South  40  Street,  PhoeMx.  AZ 

85040.  (602)  255-4845.  After  hours:  (602)  998-4662. 
Greta  J.  Dicus.  Director.  Diviston  of  Radiation  Control  and  Emergency  Management  Programs,  Arfcwisas 

Department  of  Health.  4815  West  Markham  Street,  Little  Rock.  AR  72201.  (601)  662-2301.  After  hours: 

(501)  661-2136  or  661-200a 
LM.  Short,  Chief.  CaNfonHa  Highway  Patrol,  P.O.  Box  942896.  Sacramento.  CA  94296-0001,  (916)  446- 

3253. 
Captain  Lonnie  J.  Weslphai.  Offkser  m  Charge,  AdrnMstraHvs  Branch  Senricas.  Cokxado  State  Patrol.  TOO 

Kip«ng  Street  Denver,  CO  80215,  (303)  239-4560,  Aflar  hours:  (303)  239-4501. 
The  Honorable  Lealia  Carolhers,  CommMoAsr,  Dapartmsnt  01  Environmental  Protectkxv  State  Office 
.  BuMkig,  16S  Capitol  Avenue,  Hartford.  CT  06106,  (203)  566-2110. 
Edward  J.  Stelner.  Secretary.  Department  of  Putac  Safety.  Highway  Adminislraiion  BuMmg,  P.O.  Box  818, 

Dover.  DE  1990S,  (302)  736-4321. 
Harlan  Kaaton.  Public  HeeNh  Physicist  Manager,  Offne  of  Rwaatkm  Control,  Department  of  HeaNh  attd 

Rehabatadva  Services.  P.O.  Bok  15490,  Orlando.  FL  32858.  (306)  297-2666. 
Tom  Doyal,  Okeclor,  Tranaportatton  DMskin,  Pubic  Ssrvk»  CommMoa  1007  Virginia  Avenue.  Hspevae. 

GA  30354.  (404)  761-2229.    - 
James  K.  Iksdi.  Deputy  Director  for  Environmental  HoallK  Oapartmanl  of  HaaWi,  P.O.  Box  3378.  HonoUii, 

HI  96818.  (808)  546-4139. 
Emesi  Ranian,  RadMon  Physicist  Superaleor.  Division  of  Environmeni  460  W.  Stats,  3rd  Fhxir.  Boioo.  ID 

63720.  (20«  334-6679.  Attar  hours:  (206)  344-4090L 
Dr.  Tsrry  Lash,  Director.  Mknis  Ospartmant  of  Nudeor  Safety,  1035  Outer  Park  Drive,  Sth  Floor, 

SprlngfieM.  N.  62704,  (217)  7824111.  Aaar  houTK  (217)  78S^)60a 
Larry  O..  Furnas,  AcSng  SuperMsrKlam.  Mhm  S^ls  PMea.  901  Stale  Oflloe  BuMng,  100  North  Senate 

Avenue,  Indtanapois,  IN  46204.  After  hours:  (317)  232-«248. 
ERen  M.  Qonton,  DIreckv,  Office  of  Disaster  Sanioss.  Hoover  Stale  Office  Bufidbig.  Des  Moines,  lA  50919. 

(515)261-3231. 
Leon  R  Manna*.  P.E..  Administralor:  Radtotogkaf  ayslsms.  The  AdMiM  Generri's  Dsfiwtment,  OMaion  of 

Emergency  Preparedness.  P.O  Bok  C-«)0.  TdpekK  K8  66601,  (913)  233-9253,  ExL  321. 
DonaM  R  Hughes,  Sr..  Manager,  RadMlon  ConlraL  Oapartrsent  «ar  HeaNh  Services,  275  East  Main  Stfeet. 

Frankfort.  KY  40621.  (502)  564-0700. 
Capt  Louis  Cooli,  Louisiana  State  PoNce.  265  South  FMsr  Oive.,P.O.  Box  66614.  Baton  Rouge,  LA 

70096.(504)925-6113.  '       ■ 


Same. 
Same. 
Same. 

Sam*. 

Same. 
Same. 
Same. 
Same. 
Same. 
Same. 
Sams. 
Same. 


OHrl^K> 

Sama 
Same. 
Sams. 


$«ii|<t 


Minnesota.. 
Mississippi.. 


Montana. 


South  Dakota- 
Tenoessea.. 


Texas.. 


Utah_; ^ 


IColumit 
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C»*^^*»Sl8lBPo«ca.  MalnaOept  d Put* Safety.  36 floapitAi Strael.  Augusta.  ME 04330.  {207)2$^ 

ColonarjiinMA  Jonas.  Ctiiaf,  Sawica  Bureau.  Maryland  Stale  Police.  1201  ReistertiotMt  Road.  PkaswHa. 

MO  21200.  (301)  486-3101. 
Ro»»ert  M.  HaMaey.  Oredor.  ItodMon  Control  Program.  Masaachusetts  Oapartmant  of  Putilic  Health.  150 

Tremont  Street.  2nd  Floor.  Boston.  MA  0211].  (617)  727-6214. 
James  E  Cok.  Captain.  Cpmmandhg  Officer.  Operations  OMaion.  MkMgan  Oepa>tnwnl  ol  State  Polica. 

714  S.  Harrison  Road,  Eaat  Lansing.  Ml  46623,  (517)  337-6100. 
John  R.  Karr,  Naknt  Oieaalar  Plannar,  Minneaola  Oi«iaion  of  Emergency  Senices,  B5  Stale  Capitol.  St 

Paul,  MN  55156.  (612)  296-2233.  After  houra:  (612)  64»^S4S1. 
James  E.  Maher.  Director,  fcWuHsippI  Bnergency  Mansoemer4  Agency.  P.O.  Box  4601.  Fondreo  Station. 

Jaclcaon,.M»ai&1i,|eol)3S2-«lOat  ; 
Ri^HCd-a  noai  Ore^,  $t*t»  Emergenoy  Managemem  Agency.  1717  mdostial  Ori«»e,  P.O.  Bor  116, 

Jefferson  ptf,  MO  6$^10i.  (314)  7S1-«77»,  After  hbum:  (il4)  7S1-2748. 
Mr:  Urty  Uoyd.  AdnMstntor.  &MHrenmentBI  Sdenoec  Divlsioa  Depertmeni  o(  Hea»^ 

6oience».Hapli»  Alia.  Oogipell  BMft,  llelena.  MT  58620.  (400)  444-3848.  AHerhoursc  (4Q6^M2-142S. 


Harold  W.  LeGrande.  Superintendent  Nebraslui  Stote  Patrol.  P.O.  Box  94907,  State  House.  Uncoln.  NE 

66509.  (402)  471-2406;  After  hours:  (402)  471-4545. 
Stanley  R.  Marshal.  Supervisor,  Radiological  Health  Section.  Bureau  of  Regulatory  Health  Services. 

Nevada  Division  of  Heaim.  505,  Ea«t  King  Street  Room  20^  Carson  City.  MV  89710.  (702)  e8fr-5394. 
Richard  M.  »:|ynn.  Commissioner.  New  Hampehire  Department  of  Safety.  James  H  Hayes  BuNdina  Hazen 

Oifve.  Concord.  NH  03305,  (603)  271-3636  (24  hours). 
David  Scott  Adtng  Chief,  Department  of  Environmental  Protection.  Bureau  of  Noctew  Engineering.  CN 

411.  Trenton.  NJ  08625.  (609)  S30-40^^  tt-        •» 

Dr.  Rotwrt  Kerelile,  Cabinet  Secratary.  Dppaitmant  of  Public  Safety.  P.O.  Box  1628.  Santa  Fe.  NM  87504- 

1628.  (505)  827-3370,  After  hours:  (505)  8S7-0126. 
Donald  A.  DeVMo,  Director,  Stale  Emergency  Menagement  Office.  Division  of  Manary  and  Naval  Afl^a. 

PiMc  Securtly  BulUng.  State  Ompua.  AKiany.  NY  12226.  (518)  457-222^ 
Maior  waiter  K.  Chepman.  Director.  AdnMatrallve  Santoes.  North  C*ofina  Highway  Patrol  Headquarters. 

P.O.  BOK  27687.  Ralaigh,  NC  27611.  (918)  733-7952.  Aflier  hours:  (919)  733-3861. 
Dana  K.  MomM.  Qlreotor,  OlMelon  of  EnnlronmentBl  Engmaenng.  Department  of  Health,  1200  Missouri 

Avenue.  Bok  5620.  Blamarck.  NO  56602-6620,  (701)  224-2348.  After  hours:  (701)  224-2121 . 
James  a  WWame,  Oiiof  of  Staff,  Ohio  Emergency  Management  Agency.  2825  W.  Granville  Road. 

WortNngton,  OH  4323^-2712.  (614)  889-7150. 
dam  DedeIC  Oommlaaioner  of  PuMic  Safely.  OMahoma  Departmem  of  Public  SafMy.  3600  N.  King 

Avarwe.  P.a  Bok  1 141S.  Oldahoma  dty.  OK  73136-0145,  (405)  424-401 1 . 
WHfiam  T.  Ohon,  Administrator.  Siting  and  Regulatioa  Oregon  Departmem  of  Energy,  625  Marion  Street 

N.E.  Salem.  OR  97310.  (503)  378-6469. 
Geprjiie  M..  Johriwn.  Director,  Reeponee  and  ftacovery,  Pennsylvania  Emergency  Management  Agency. 

P.O.  Box'9321,  Hanlsburg.  PA  1710S,  (717)  78»-81S0,  After  houre:  (717)  783-8150. 
Wlfiiam  A.  MHonay,  Associate  AdministiatOf.  Motor  Carriers.  Division  of  Public  Utilities  and  Carriers.  100 

Orange  Street  ProvMenoe.  Rl  02903,  (401)  277-3500. 
Heyward  &  Shealy,  Chief.  Bureau  of  ^Mnlogical  Heallh.  South  CaroHna  Departmem  of  Hedth  and 

Enyironrhental  Contret  2600  But  Street  Coiombia.  SC  29201.  (803)  734-4632.  After  hours:  (803)  253- 

6497. 
Robert  D.  Qundersoa  Division  Oirectbr.  Emergency  and  Disaster  Sen^lces.  Capitol  BuNdlng.  Basement 

Pierre.  SO  57501.  (605)  773-3231. 
John  White.  Assistant  Deputy  Director.  Tennessee  Emergency  Managemem  Agency.  State  Emergency 

^erallons  Center,  3041  Sidco  iJrive..  NnhviBe.  TN  37204,  (615)  252-3300.  After  hours:  1-800-258- 

Or.  Robert  Bematein,  Commisioner,  Texas  Departmem  of  Health,  Bureau  of  Radiation  Control,  1100  West 
49th  S»eet  Austin.  TX  78756.  (512)  458-7375. 


PirtTa. 


Same. 
Santa. 
Same. 
Same. 
Same. 


George  OeWolf. 


Larry  F.  Anderson,  Director.  Bureau  of  RadMion  Gonlrot  288  N.  1460  Weet  P.O.  Bote  18600.  Salt  Lake 

City,  UT  84116-0680,  (801)  538-6734,.  After  hours:  (801)  638-6333. 
Suean  C.  Cramplon,  Secretary.  Vermont  Agericy  of  TransOortation.  133  Stale  Street  Monlpelier,  VT  05602. 


(80e)  828t2667. 
Mtohaet  M.  Okie.  Director  of  Operatkms,  Department  of  Emergency  Services.  Commonwealth  of  Virginia. 

310  Turner  l)o«l.  Rk:hmond.  VA  2322St  (804)  674-«400. 
Curtis  P.  Eachels.  Chaimraa  Energy  FacMty  Site  Evakjatkm  Council.  Mail  Stop  PY-1 1.  Olympia.  WA  98504. 

(20^450-6490. 
Colonel  W.  F.  Donohoe.  Superintendent  Departmem  of  Public  Safery,  725  ^Jefferson  Itoad.  Soiuth 

Charieston.  WV  2S309,  (304)  746-2111. 
BG  (Ret)  Richard  L  Braund.  Administrtor,  WIsoonain  Diviskin  of  Emergency  Government  4802  Sheboy- 

gen  Ave.,  Room  98A.  P.O.  BoK  7866,  Madtooit  Wl  53707.  (008)  266-3232. 
JuRue  E.  Haas.  Jr.,  CMaf,  Radkitogical  Health  Sarvloea,  Department  of  HeaKh  and  Social  Senltoes, 

Hathaway  BuMkig,  Cheyenne  WY  820Q2-4710,  (307)  777-6015.  After  hourK  (307  777-7244. 
ttorma  J.  Stewart,  Program  Manager,  Phannacattfcal  and  Medical  Devtees  Control  Diviskin.  Deportment  of 

Consumer  and  Regulatory  Afiaka.  614  H  Street  NW.  Washkigton,  DC  20001.  (202)  727-7219.  After 

houre:  (202)  727-6161. 


Emergency  Services 
Dlvisi6n,  P.O.  Box 
4789,  Helena.  MT 
59604.  (406)  444- 
6911. 
Same. 

Same. 

Same. 

Same. 

Same. 

SfHiie. 

Slime: 

Same. 
Same. 
Same. 

Same. 
Same. 
Same. 

Same. 
Seme. 

Coi.LeoGo6selt 
Director.  Texas 
Departmem  of 
Pubkc  Safety,  ^805 
N.  Lamar  Blvd., 
Austia  TX  78752.     ■ 
(Stii)  46S-200O.    ' 

Same.- 

Same. 
SamtL 
Same. 
Same. 
Same. 
Same. 
Same. 
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iMOMMtUMS  RECCNMSAIMAMCC  N«?inOniQM<y  hklOJEAR 


Trust  Teniloty  of  iiw  Pacifio 

Wands. 
Viigina  Mwids.. . 


American  Samoa- 


Coiwnonweami  al  ih»  Notttiw» 
Mariana  Waixh. 


(809)774-0001. 
Mr.  Pali  FaW^  < 

Pago.  American  Samoa  967M:  m*!  «a^304. 
NiooiaaMi  Leon  QiMiMn.  OiMElDi^  Oapartnaat  a(  I 

fslands  Government.  Sai0an.  CM  968S0.  #M20  or  #963^ 


Queiti4MM«tgar4iag  diis  natter 
should  be  diracled  to  Mindy  Landau  at 
(301)492-0900 

DMed  at  RadMlle;  MD.  this  9th  day  of 
luHelsm 

For  the  Nuclear  Regulatory  Conimiasion. 

Harold  R.  Denton. 

Director,  Office  of  Gavenwaental  and  Public 
Affairs. 

|FR  Doc  88-14764  Filed  »-29-88:  a-45  am} 
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UnMtiuni  MM'ftcMtiBs;  AvalMiMly  and 
n»qu>rt  for  riMiic  romimnt  vn  % 
Draft  TMlmical  PMWon  on  Alteimat* 


IMBUCti  Nuclear  Regulatory 

Commission. 

ACTVON:  Request  for  public  comment. 


r:  The  Nuclear  Regulatory 
Comoiission  (NRC)  is  announcing  the 
availablity  of  and  b  aolkitiiig  pMac 
comment  on  a  draft  'Technical  Position 
on  Alternate  Concentration  Limits  for 
Uranium  Mills."  The  Position  provides 
NRC  guidance  on  the  slandaid  focnat 
and  content  of  applications  for  Alternate 
Concentration  Limits  for  uranium  mills 
and  standard  review  procedures  for 
such  applkatioas  to  meet  the 
requirem«tts  in  Criterion  5B(6)  of 
Appendix  A  to  10  CFR  Part  40.  NRC  is 
requesting  public  comment  on  the  draft 
Technical  Position  before  it  is  finalized. 
date:  Comments  on  the  draft  Technical 
Position  should  be  submitted  by  August 
29. 1988  to  ensure  that  the  comments  are 
considered  by  NRC  staff  in  developing 
the  final  Techirical  Position. 
AOONESSES:  Copies  of  the  (kaft 
Technical  Position  may  be  obtained  by 
writing  to  Midiad  Weber  at  Mail  Stop 
5E4.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20S55. 
Comments  on  tii*  draft  peeition  should 
be  sent  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records. 


OtBoealAdfteiotrnHoiiandl 

Management,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555,  or 
may  be  hand-delivered  to  Room  4000, 
Maryland  National  Bank  Building.  7735 
Old  Georgetown  Road^Bethesda. 
Maryland,  betwesa  the  hours  o£  7:30 
a.Bft.  aad  4:15  p.M.  tweekdajr*  except 
Federal  hofidajw.  Copies  of  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room.  1717  H  Street. 
NW..  Washington,  DC. 

RM  RMTHCll  INRMHMnOM  contact: 
Micheal  Vlfeber,  DMsob  of  Low^^e) 
Waste  llnaagemcnt  and 
OecemarissioaJng^Office  of  Nuclear 
Matetiat  Safety  and  Safeguards.  IL$. 
Nuclear  Begiilatwy  CeaMutoJea. 
WasUogton.  DC  20655.  Telephone:  (301) 
492-0565. 


rXbeNRC 
staff  IS  developing  guidance  to  assist 
beeoaeea  ia  devekping  applications  for 
Alternate  (^ewceatiatiaB  Limits  (ACLs) 
at  uranifirmilfs.  The  ACL  constitute 
concentration  limits  for  hazardous 
censtitNents  B)  growMhwater  that  has 
beeh  contaminated  by  seepage  from 
uranium  mXI  tailings  Impoundments. 
NRC  staff  anticipates  that  uxaaium  mill 
licensees  wift  reqaest  ACLs  as  they 
continue  to  implement  groundwater 
monitoring  and  corrective  action 
programs  in  accordance  with  NRC*s 
requirements  in  10  CFR  Part  40, 
Appendix  A.  Criterion  5B{6)  of 
Appendix  A  allows  ACLs  if:  (1)  The 
ACLa  prevent  substantial  present  and 
potential  baiarda  (o  Iuibmui  liealth  or  the 
enviromaei^  a*  long  a*  the  ACLs  are 
not  exceeded,  and  (2]  the  ACLs  are  as 
tow  as  reasonably  adiievabte, 
considering  practicabte  collective 
action. 

The  purpose  of  the  draft  'Technical 
PoMtion  on  Alternate  Concenlcration 
Linuts  for Vraniam  Milb"  is  to  establish 
the  (1)  rate  stafTs  htterpretation  of 
reqiiirements  for  eatabUsUng  ACLs  ia 
Ciiterioo  SB(B1  of  /^pendix  A  to  10  CFR 


Part  4flt  (2)  atandard  format  and  content 
of  applications  for  ACLs  at  uranium 
mills,  and  (3)  standard  NRC  staff  re>new 
procedures  for  ACL  applications.  The 
Technical  Position  should  help  licensees 
assemble,  assess,  aitd  prepare  ' 
tafotmatioa  in  the  form  of  an  application 
to  die  NRC  for  establishing  site-specific 
ACLs  at  uraniuin  mills.  In  addition,  the 
Position  describes  the  characteristics  of 
an  ACL  ^iplieatioa  that  the  NRC  staff 
Would  find  generally  acceptable  under 
CMerion  SBJO)  efAppendix  A  to  10  CFR 
Part  40.  Farther,  the  Position  providee , , 
guidance  to  die  NRC  staff  about  the 
conduct  of  and  criteria  for  reviews  of 
ACL  api^ca&ias.  This  guidance  hdpe 
easare  i|aaliiy  and  uniformity  of  staff 
reviews  and  presents  a  wett-defined ' 
basis  from  v^nch  to  evaluate  chaogea  in 
the  scope  and  requirements  of  reviews. 
AMieagh  ne  Position  is  intended  to  be 
used  by  licensees  and  the  NRC  staff. 
AyrecflMnt  States  and  other  interested 
parties  may  choose  to  use  the  Technical 
Posflion  in  assessing  ACLs  at  uranium 

NRC  st&ff  Is  soliciting  public 
comments  to  assist  the  staff  in 
devclopiag  the  Technical  Position.  After 
coKecting  and  evaluating  public 
comments,  the  NRC  staff  intends  to 
putilish  the  final  Technical  Position  in 
November  1988. 

In  addition,  NRC  staff  intends  to 
conduct  an  instructional  workshop  on 
ACLs  during  September  1968.  The 
purpose  of  the  workshop  is  to 
summarize  general  aspects  of  ACLs. 
dcacribe  integration  of  ACLs  with 
groundwater  monitoring  and  corrective 
action  programa  and  review  an  example 
application  for  ACLs  at  a  uraniimi  mill 
tailings  sits.  Interested  perties  are 
encouraged  to  contact  Mr.  Weber  at  the 
address  listed  above  for  more  details 
abonttiiewDfkslAtp.  -,!"i 

Dated  at  RackvMle.  M  vylanrf.  tfds  23n)  day 
af)(we1 
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For  the  NMlear  Regulatory  Commiuion. 
Harry  |.  PBtMnfill, 

Acting  Chiejf.lTBchnical  Branch,  division  c^ 
Low-Level  Hfas/e  h/fanageihent  and 
Decommissioning,  Office  of  Nuclear  Material 
Safety  and  ^^feguards. 
IFR  Doc.  88414762  Filed  6-2»-88: 8:45  am] 

OFFICE  O^  PERSONNEL 
MANAGEMENT 

F«d«rai  EitMoyMt  HoaHh  Benelits; 
Program  AfernatiVM  and  Rotarm: 
Public  HMUlbig  . 

AQBiev:  OBice  of  Personnbl 

Maaagement. 

action:  Nolice  of  public  hearing. 

summary:  The  Office  of  Personnel 
Management  will  hold  a  pujblic  hearing 
on  refonniM  the  Federal  Employees 
Health  Bei^fits  (FEHB)  Pro-am. 
DATES:  Th^  public  hearing  will  be  held 
at  the  U.S.  Office  of  Personnel 
Management  beginning  at  10:00  a.m.  on 
in  the  Auditorium.  Ground 
Street.  NW.,  Washington, 


RMI 
Reginald  1 
Insurance  < 
E  Street.  I 
telephone  | 


IHFORMATION  CONTACT: 

Jones,  Jr.,  Retirement  ao^ 
oup.  OPM.  Room  4351, 1900 
.,  Washington.  DCiQttS. 
)  632-3772.         ;     .-  v 

SUPM.aMCNt  ART  MFORMATION:  The 

Office  of  P^lvonnel  Management  has 
scheduled  $>  hearing  to  receive  proposals 
and  suggesjtions  on  alternatives  to  the 
Federal  En^^loyees  Health  Beneflts 
(FEHB)  pro&-am.  as  presently  structured. 
The  currenflirogram  began  in  1960. 
Many  conditions  that  prevailed  at  that 
time  have  (banged  dramatically. 
Medicare,  the  ratio  of  annuitants  to 
active  employees,  the  growth  of 
alternative!  kealth  care  delivery  systems, 
increased  competition  among  carriers, 
and  high  colts  have  all  had  a  major 
impact  on  ijhe  program.  As  a  result  OPM 
has  concluded  that  the  program  as 
originally  designed  may  no  longer  be  the 
most  effective  way  of  providing  health 
benefits  to  Federal  workers.  For  that 
reason.  OPM  contracted  with  the 
benefits  firm  of  Towers,  Perrin.  Forster 
&  Crosby.  Jnc.  (TPF&C)  to  evaluate  and 
recommend  jimprovements  in  the  FEHB 
program.  T^f^ftC  submitted  a  report  to 
OPM  in  April  19B8.  which  OPM 
distributed! to  the  heads  of  executive 
agencies,  members  of  Congress,  FEHB 
insurance  carriers,  and  other- 
oiganizatiobs  requesting  copies.  The 
report  includes  recommendations  for 
administratiikre  changes  and  for  basic 


structural  reforms  that  would  require 
legislation. 

As  OPM  proceeds  in  its  efforts  to 
reform  the  FEHB  program,  the  Director 
encourages  interested  parties  to  present 
their  views  on  the  recommendations  in 
the  report  and  to  suggest  alternative 
structural  changes  which  may  not  have 
been  considered-in  the  report. 

The  public  will  be  given  an 
opportunity  to  make  oral  presentations. 
At  the  discretion  of  the  presiding 
official,  speakers  will  be  limited  to  a 
maximum  of  7  minutes  for  their 
presentations.  All  requests  to  make  oral 
presentations  for  the  record  should  be 
received  no  later  than  July  IS,  1988. 

Requests  to  make  oral  presentations 
and  submission  of  written  comments 
should  be  addressed  to  Reginald  M. 
Jones,  Jr..  at  the  Qffice  location  and 
telephone  number  cited  above. 
OfRce  of  Personnel  Management 
Coostanca  Homer, 
Director. 
(FR  Doc.  88-14731  Filed  6-2»-88: 8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

SalMtegulatory  Organliations; 
AppScatlOns  for  UnHtted  Trading 
PrIvMgas  and  of  Opportunity  for 
Hearing;  MMwoat  Stock  Exchanga.  ine. 

lune  27. 1988. 

The  above  named  national  securities 
exchange  has  fded  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Allstate  Municipal  Income  Trust  II 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-3562) 
Comstock  Partners  Strategy  Fund,  Inc. 
Common  Stock,  $.001  Par  Value  (File 
No.  7-3563) 
Empressa  Nacional  De  Electricidad,  S.A. 
American  Despositary  Shares,  No  Par 
Value  (File  No.  7-3564) 
International  Minerals  and  Chemical 
Corp. 
$3.75  Cumulative  Convertible 
Exchangeable  Preferred  Stock.  $1.00 
Par  Value  (File  No.  7-3565) 
Prudential  Intermediate  Income  Fund, 
Inc.  (The) 
Common  Stock,  $.01  Par  Value  (File 
No.  7-^3566) 
ACM  Government  Spectrum  Fund,  In& 
Common  Stock.  $.01  Par  Value  (File 
No.  7-3567) 


Teleconnect  Co. 
Common  Stock.  $<07  Par  Value  (Pile 
No.  7-3566) 
Commercial  Credit  Group,  Inc.  (Holding 
Company) 
Common  Stock.  lOl  Par  Value  (File 
No.  7-3^) 
Concord  Fabrics  ina  (Delaware) 
Class  A  Common  Stock,  $.50  Par 
Value  (File  No.  7-3570) 
Concord  Fabrics  Inc.  (Delaware) 
Class  B  Common  Stock,  $.50  Par  Value 
(File  No.  7-3571) 
The  Gap,  Inc.  (Delaware)     „ .  -  • 
Common  Stock,  $.05  Par  Value  (File 
No.  7-3572) 
Loctite  Corporation  (Delaware) 
Common  Stock,  No  Par  Value  (File 
No.  7-3573) 
Michigan  Consolidated  Gas  Company 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3574) 
Midway  Aidines.  Inc. 
Common  Stock.  101  Par  Value  (File 
No.  7-3575) 
Nova  Corporation  of  Alberta 
Common  Stock,  No  Par  Value  (File 
rtto.7>^576) 
SCOR  U.S.  Corp. 
Common  Stock.  $.30  Par  Value  (Hie 
No.  7-3577) 

These  securities  are  Ksted  and    '   -   '• 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  19, 1968,  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persoi      esiring  to  niake  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Conunission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderiy  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc  88-14726  Filed  6-29-88: 8:45  am] 
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S^IHtaQiMitOfy 
rmww^jtm  ■no  or 


UPPOffWNKJF  iQr 


Inc. 

June  27, 198R. 

The  above  named  national  gecnrities 
exchange  has  filed  applications  wift  the 
Securities  and  Excfatu^  Commission 
pursuant  to  section  12(fXl)(B)  of  the 
Securities  Exchange  Act  «rf  1834  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  foUowing 
securities: 
Columbia  Pictures  Entertainment.  Inc. 

CommoR  Stodc,  90.01  Par  Value  (FUe 
No.  7-3578) 
Crystal  Oi)  Carapony 

Comoo  Stock.  101  Par  Vahie  P'ile 
No.  7-3579) 
Universal  Corporation 

Common  Stock.  No  Par  Value  (File 
No.  7-3580) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
flecarMea  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Inlorested  persona  are  invited  to 
submit  on  or  before  July  IS.  1998,  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Secwitiaa  and  RwchaHge  CoaMiiiseion. 
450  Stk  Street  NW,.  Washk^ton.  DC 
2054a  FoDowiog  tlda  eppwtanity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  uprai  all 
the  infotoaatian  available  to  it.  that  the 
extensions  of  unfisted  trading  privileges 
pursuant  to  such  amiHcations  are 
consistent  with  the  malntmance  of  fair 
and  orderly  maricets  and  die  protection 
of  investors. 

For  the  Commission,  by  the  DivisiQa  of 
Moriiet  Regulation,  pursuant  to  delegated 
authority. 

{onaftaD  G.  Katz, 

Secretary. 

[FR  Doc  88-14727  Ftled  6-29-88;  8.45  am] 
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Ordtr  of  SmpBtwiow  ot  TtBtKnfn  Bhalwi 
GoMllinMLtd.A/K/Al 


June  27, 1988. 

It  appears  to  the  Securities  and 
Exchange  Conunission  that  there  is  a 
lack  of  current  adequate  and  accurate 
pubfic  iirfanMttoR  emoen^  Shaba 
Gold  Mines  Ltd's  afkim  f'««*i>m'  Eagle 
Exploration,  Inc's  financial  condition 


and  the  drcalation  of  a  preapectoa 
containing  apparently  false  and 
misleading  tefomatioii  concemtaig  the 
conpaagr'a  ewnerahip^and  aasets  and 
die  oDussioa  of  the  naterial  iafomation 
that  the  Alberta  SecMTities  CoouniasioB 
ordered  4lia  saspenaioa  of  trading  an 
order  which  rematea  in  ^ect.  ti  the 
company's  aecuritiea  on  the  Alberta 
Stock  Exchange.  The  CommissioB  ia  of 
the  opinion  that  the  pubtic  interest  and 
the  protecti<m  of  investors  require  a 
suspension  oi  trading  in  the  securities  of 
Shabu  Gold  Mines  Ltd.  a/k/a  Canadian 
Ea^  BxpkKation,  Inc. 

Therefore,  it  ia  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  all  tradii«  to  the 
securities  of  Shabu  Gold  Mines  Ltd. 
a/k/a  Canadian  Eagle  Exfdoration.  Inc. 
over-die-caunter  or  otherwise,  is 
suspended  tor  the  period  from  9tf>  ajn. 
(EETT)  on  June  27, 1988  through  11:58  pjn. 
(EDT)  on  July  6. 1988. 

By  the  Conunission. 
looathaBG.Kaix. 

Secretary. 

[FR  Doc.  88-14723  Filed  6-29-88;  8:45  am) 
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(Rel.  Na  IC-164S2:  (811-2593)1 

CU  llwnbOTs  RWonM  Fund,  LtdLj 
Applleatlon 

|nae23.1S8B. 

AOENCV:  Securities  and  Exchange 
Commission  ( "SBC"). 
ACnONc  Notice  of  Application  for  an 
order  under  die  iBvcctmei^  Company 
Act  <rf  1940  (the  n— >  Act"). 

Appb'amt  CU  Members  Income  Fund. 
Ltd.  (formerly  Members'  Investmott  for 
Income  Fund.  Ltd.). 

Relevaat  1940  Act  Section:  CMer 
requesting  deregistration  under  section 
8(f)  and  Rule  8{-l. 

Summary  of  AppUcotion:  Applicant 
requests  an  order  imder  section  8(f) 
declaring  that  Applicant,  which 
registered  under  the  1940  Act  as  an 
open-end  diversified  raanagemntt 
investment  conputy,  has  ceased  to  be 
an  investment  company. 

Filing  Dotes:  The  Application  was 
filed  on  March  8. 1988.  and  a  letter  was 
submitted  on  June  9. 1988. 

Hearing  or  Notifkxttioo  ofHaariag:  If 
no  hearing  ia  ordered,  the  application 
will  be  granted.  Any  interested  peiaon 
may  request  a  hearina  on  dds 
applicatipn,  or  ask  to  oe  notified  if  a 
hearing  ia  ordered.  AiqF  requests  tnuit 
be  reoeivad  by  the  SBC  by  GaB^pju..  on 
July  15, 1988.  Request  a  hearing  in 
writing.'giving  the  nature  of  your 


interest.  Hie  reason  fior  the  request  and 
the  issues  ^ou  contest.  Serve  fte 
Apphcant  with  the  request  eMer 
personally  or  by  mail,  and  else  send  it  to 
the  Secretary  of  the  ^X  along  with 
proof  of  service  by  afRdavft  or,  for 
attcnneys,  by  certificate.  Request  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Seoetery  of  theSEC 

AOOnmn:  Secretary.  SEC.  450  Fifth 
Stieet  NW..  Washin^n.  DC  2Q549: 
ApptfcantB,  5710  Mineral  Point  Road. 
Box  431.  Madison,  Wisconsin  53701. 

FOR  raRTHBR  MM'OMMTION  OONTACT: 

James  E.  Baidis.  Staff  Attoraey.  (20^ 
272-2190.  or  Brion  R.  Thompoon.  Branch 
Chief,  (202)  272-3016  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regidatisn). 

following  is  a  summary  of  die 
application;  the  tuuipfcle  application  is 
available  lor  a  fee  fivm  either  the  ^C^ 
Public  Reference  Branch  in  person,  or 
the  SBCs  eoramercial  copier,  (800)  231- 
3282  (in  Maryland  (301)  258-8300). 

Appticanfa  Representations: 

1.  Applicant  registered  under  the  1940 
Act  as  an  epen-end,  ^versified, 
management  investment  oon^Mny  on 
Fslwuary  28, 1975.  ApplicanI  originally 
rej^ered  vniet  dM  Act  as  Mendiers* 
Investment  for  Income  Fbnd,  Ltd..  but 
subsequently  changed  its  name  to  CU 
Members  Income  Fund.  Ltd.  on  February 
4k  1980.  A];qplicant's  RegistratioB 
Statement  was  declared  effective  on 
July  3. 1980  and  its  dures  were  offered 
exclusively  to  partidpanU  in  the  CU 
Retirement  Benefit  Plan  ("Plan '). 

2.  On  May  20. 1985  ^e  management  of 
Fund  Management  CUNA  Service 
Group.  Inc.  ("CSG")  recommended  to 
die  Board  of  Directors  of  CSG  dwt  CSG 
discontinue  its  services  es  Man 
Administrator  because  of  die  expense 
involved  ia  j^oviding  sudi  services. 
Consequently,  CSCs  Board  of  Directors 
delegated  Board  Committee  die 
responsibility  of  working  with  the  Board 
of  INredors  of  die  Fund  to  a  Board 
Comodttee  in  order  to  take  the 
necessary  actions  todiacontinoe  CSG's 
services  as  Plan  Administaator. 

3.  Cte  July  11. 198S.  dm  Fund's  Board 
ol  Diraclors  unsnimously  adopted  a 
resolution  authoriiiag  CSG  to  tnform  the 
Fund's  sharehoUers  dmt  CSG  was 
discontinuing  its  services  as  Plan 
adminiotrator. 

4.  On  June  24. 1966^  CSG's  Board  of 
Directors  adopted  a  rseehition 
deteimiaing  that  it  was  uamasenaUy 
expensive  to  continue  to  provide 
services  to  the  Plan  and  CSG  thereby 
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itfaave  its  aervice$  i 
itorfiorthelCU 


Ibe     in»llA.ia»-tl 


iitioo  of  the  asMtt  of  the 
I  was  made  at  a 
I  teiminatlon  of  the-Plan 

rid.  1906.1116 
I  of  ^  valua  of  the  Fund's 
shares  to  «^  sharehokler  nws  made  in 
accordamM  with  one  of  six  optfens 
made  avaw^Ue  to,  and  selected  by.  each 
sharehold^  under  tiie  termhuition  plan 
for  the  n«U.  The  distribution  consisted 
of  ail  prinopel  and  accived  eami^s 
thereon  toi  me  date  of  distribution 

l^y  die  shareholder  or  the  date 
nation  on  October  18. 1985. 
t  first  Copies  of  the 
Bca  sent  to  Fund 
I  in  connection  with  such 
\  were  previously  sade 
I  tlie  staff  of  the  SEC  prior  to 
.  ,tion  of  the  Plan  and  the  finiri 
distributiGbs  to  the  EUnd  shareholders. 
Furthttn  tl|4  Chicago  Regional  Office  of 
the  Fund  durifls  1087: 
indttded  a  review  of 
tpsharehokteraof 
«bov«. 
18.1005^  the  PImi 
Manfaattaa  Bank, 
of  tlw  Fkmd's  atseto  to  the 
vawMig^  Ae 
of  the  Plaiv  except 
oodarwritiiig  aubscriptioh 
I  accnied  earnings  thereon 
of  2/a/88).  Hk  Aihd  «vill 
••  balances  to  CSG 
Faad's  dere^stration.  On 
1988.  dw  Bo«rd  of  Directors 
ale  remaining  Fund 
authorized  die  dissobtion 
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not 


I  states  thai  it  is  not  s 
'  current  or  pendfaig  iH^tion 
Btive  procradings.  and  that 
e  to  engage  in  aay 
I  odier  than  those 
>  flffactuate  the  wiiKling-up 
land  afbira.  Accordinf  to 
.  Applicant's  Board  of 
1  to  liquidate 
jbusinns  on  June  IL 1985. 
t  of  dissolution  wiU  be 
t  State  of  Maiy  land 
iraeeiptaffhsorder 
I  the  Fund  under  the  i»» 


For  thecifRflrfwkm.  by  the  Dirisioa  of 
tnvMUneat  ^aaagnrnnt  pomnirt  to 
deia9Mwla4i|lmri4y. 
le-ateaGJ^    ' 
Secretary.  >  (  \ 

(19  Doc.  asi^472s  nied«kahe|b«MUf  asi}^ 


KlMata^lne. 

fune  27, 1868. 

It  appears  to  Ae  Securities  and 
Exdbange  Commission  that  dlare  is  a 
lack  of  current  adequate  and  aecurate 
public  information  conoenili^  Kinesis. 
Inc's  finandal  oonditJoo.  Aen  has  been 
a  disseminetioo  of  an>arendy  false  and 
mislaadiag  informatitm  mnngming  the 
company's  business  activities,  and  there 
was  an  oveilssuanoe  of -the  cfunpany's 
stod(  by  a  tnnsfer  agent  The 
Commission  is  of  the  opinioo  that  the 
public  interest  and  the  protection  of 
investors  requife  a  suspension  of  trading 
in  the  secufities  pf  Kinesis.  Inc. 

Tlierefore.  it  Is  ordered,  pursuant  to 
Section  1204  of  the  Securities  Exchange 
Act  of  19S4.  Aait  aU  trading  in  tiie 
securities  of  Kineids.  Inc  over-the- 
counter  or  ptiierwise,  is  suspended  for 
the  period  from  ftOO  a-m.  {JJiyrj  on  lune 
27, 1988  through  11:50  pan.  (EDT)  on  |uly 
8.1988.  1        . 

BytheCenmiesioQ. 
looalhHiG^IMz. 
Secrekuy. 
{FR  Oocies-isras  FOede-s^aft  8:48  «■} 
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June  23.: 

AqeNCW:  Seoffities  and  Exchange 
Commissioii  ("SBC").  .    , 

AcnoM:  Noticfrof  Applicatton  finr  an 
order  imder  Ae  Iwrestment  CompaiqF 
Actpfi9wn940Actl. 

AppUednL'  liberty  Cash  Management 
F^md.  Inc.  ("Appticant^ 

Relant  1940  Act  Sectiom:  Order 
requested  oadcr  Section  8(f)^  and  Ride  8f- 
1  thereunder. 

Sammarycf/ippUeaHotK  AppMcaat 
seeksan  oeder  panuant  to  aeolMMl  8(f)  of 
the  ^1940  Aor  and  Bitla^0M  theiWMder 
dedarkig  that  it  has  eeesediobe  an 

PlUiagDtita:  The  applicatioir  was  filed 
-on  March  1. 1088  and  amended  on  fune 
Zl.  1988.  A  aeeond  amendment  the 
.substanoe  of  which  is  includad  herein 
will  be  filed  doting  the  notice  period. 

Heartigorfibt^ieatiMnrf.liboring:  If 
no  heariii^  is  onkted.  the  application 
will  be  graalad.  Any  interest^  person 
may  raqnest  a  heaittig  on  this 
applUutfioa.  or  ask  t»  be  notified  tf  a 
hearing  is  Ofdered.  Any  requests  must 
be  received  by  the  SEC  IqF  5:80  p-HL.  ea 


)ufy  18..1088.  Request  a  hearing  in 
writing  ^ving  the  nature  of  yonr 
interest  the  reason  for  tiie  request  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
theiSecretary  of  the  S^  along  with 
proof  of  service  by  afRdavit  or.  for 
lawyers,  by  certificate.  Request 
nottfieation.of  the  date  otf  a  hearing  by 
writing  to  tiie  Secretary  of  the  SEC 

AOOWEOE  Secretary.  SBC  450  5th  Street 
NW.,  Washington.  DC  20540.  Applicant 
One  Bankers  Trust  Plaza.  New  York. 
New  York  10008. 


I  CONTACT! 

Curtis  R.  HOliard.  Special  Counsel  (202) 
272-^030  (Diviskin  oflBvestment 
Management  Office  of  Investment 
Company  Regdation). 


•  Following  is  a  summary  of  the 
appKcatioa:  the  complete  application  is 
avaOeble  for  a  fee  frim  either  tiie  SECs 
Public  Reference  Brani^  in  eerson  or  the 
SECs  commercial  cofrier  who  can  be 
contacted  at  (80(4  231-3282  (in  Maiytand 
(301)  25»-4300).  ' 

Applicanfa  Rspreaeatetioas: 

1.  AppUcant  registered  under  the  1940 
Act  on  March  31. 198a  and  its 
registration  statement  was  filed  on 
March  31. 19601  pursuant  to  section  8(b) 
of  the  1940  Act  Applicant  is  an 
openend.  iUversifiiKi  manSgement 
investment  company  presentiy  a 
corporation  in  good  standing  under  the 
laws  of  tiie  State  of  Mar^and. 

2.  On  )uly  14. 1967  Applicant's  board 
of  directors  approved  Ae  redemption  of 
all  the  Aares  of  the  Applicant  No 
security  holder  authorization  was 
obtained  in conaectibnifvitfa  die 
redemption. 

3.  Pursamtf  to  resobtkms  adopted  by 
the  ^plicant's  board  of  directors, 
Apiriicant's  officers  were  authorized  to 
take  cartalo  sleps  to  terminate  the 
business  of  the  AppBcaat  On  August  13, 
1987  Applicant  rediemed  (Itedemplkm 
Date"K  at  a  piice  of«.00per  ^are. 
ll.272.-78S  shaffss,  whidi  represented  the 

"ApplieiMt's  Tenwining  04tAtanding  ' 
shares^  ooaHBODStodk..  from  its 
securityholders  and  lots  effected,  and  is 
in  the  process  of  eBecting^  a  winding^ 
of  its  affaire,  bnmedietely  prior  to  tile 
Redemptkm  Date,  the  Apphoant  had  . 
11.272.708  shares  of  conHneo  stock  with 
a  net  asset  valiw  of  #1410  per  share.  No 
secuHtyheider  auAorizatiai  was 
obtainedin  cqiuieettott  widi  the 
redemptioo.  l!hr«^t|^  tiie  date  (if  die 
fi)iitg^^^ii^.fP^j|icMid^  . 

WfthRsMdeNtpHbiLllie  i^nplicant'did- 
not  dispose  nf  any  portfoiie  securities  in 
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connection  with  its  redemption. 
Securities  matured  in  their  ordinary 
course  of  btisiness  throu{^  the  period 
August  7, 1967,  and  the  proceeds  were 
invested  in  overnight  Eurodollar  time 
deposits.  As  of  the  Redemption  Da}e.  the 
Applicant  held  no  assets  other  than 
cash. 

4.  Applicant  has  retained  cash  in  the 
amount  of  $375,  to  permit  it  to  repay  its 
remaining  liabilities.  As  of  the  date 
hereof.  Applicant  has  liabilities  of 
$375.00  outstanding  constituting 
payables.  Applicant  had  no 
stockholders  at  the  time  of  filing  this 
application. 

5.  Applicant  has  not,  within  the  last  18 
months,  transferred  any  of  its  assets  to  a 
separate  trust,  for  the  benefit  of  any 
security  holder  of  the  Applicant. 

6.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  prdceeding. 
Applicant  is  not  now  engaged  hor  does 
it  propose  to  engage  in  any  busineess 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

7.  Applicant  filed  a  Form  N-SAR  for 
each  semi-annual  period  for  which  such 
form  was  required,  including  the  semi- 
annual period  ended  December  31, 1987. 
If  a  Form  N-SAR  is  required  for  the 
period  December  31, 1987,  through  the 
date  that  Applicant  is  deregistered,  such 
form  will  be  filed  promptly  following 
issuance  of  the  requested  order. 

For  (he  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
■  authority. 

Jonathan  G.  Katz. 

Secretary. 

|FR  Doc  88-14729  FUed  &-2»-88;  8:46  am] 
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[ReL  No.  IC-16453;  (812-6996)] 
The  Thai  Fund,  Inc^  ApplicatkNi 

June  24. 198a 

aqcncy:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 


Applicant-  The  Thai  Fund.  Inc. 

Relevant  1940  Act  Section:  Exemption 
requested  under  Section  6(c)  from  the 
provisions  of  Section  12(d)(3]  of  the  1940 
Act. 

Summary  of  Application:  Applicant 
seeks  an  order  permitting  it  to  purchase 
securities  issued  by  Thai  companies 
listed  on  the  Securities  Exchange  of 
Thailand  ("SET")  which  are  engaged  in 
securities-related  businesses  (the  "SET- 
Listed  Securities  Companies").  Such 
investments  will  be  subject  to  the  same 
quantitative  standards  and  comparable 


qualitative  standards  as  those  imposed 
on  investments  by  registered  investment 
companies  in  the  secturities  of  U.S. 
broker-dealers  by  Rule  12d3-l  under  the 
1940  Act. 

Filing  Dates:  The  Application  was 
filed  on  February  26, 1988  and  amended 
on  June  18, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  (mlered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
July  18, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or.  for 
attorneys,  by  certificate.  Request  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
AOONESSES:  Secretary,  SEC,  450  Fifth 
Street  NW..  Washington,  DC  20549; 
Applicant,  The  Thai  Fund,  Inc.,  c/o  John 
E.  Baumgardner,  Jr.,  Esq.,  Sullivan  & 
Cromwell  125  Broad  Street.  New  York, 
NY  10004. 

FOR  RMITNER  INTORMATION  CONTACT: 
James  E.  Banks,  Staff  Attorney  (202) 
272-2190,  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Division  of 
Investmeht  Management,  Office  of 
Investment  Company  Regulation). 

•UPPLEMENTARV  INFORMATION:  The 

following  is  a  summary  of  th« 
application  as  amended:  the  complete 
application  is  available  for  a  fee  from 
either  the  SEC's  Public  Reference 
Branch  in  person,  or  the  SEC's 
commercial  copies  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 
Applicant's  Representations: 

1.  Applicant,  a  corporation  organized 
under  the  laws  of  the  State  of  Maryland, 
is  a  non-diversified,  closed-end 
management  investment  company 
registered  under  the  Invesbnent 
Company  Act  of  1940  (the  "1940  Act"). 
Applicant  filed  a  registration  statement 
under  the  Securities  Act  of  1933  and  the 
1940  Act  on  October  1, 1967,  and  filed 
amendments  thereto  on  December  8, 
1987,  January  22,  February  5,  and 
February  15, 198&  The  SEC  declared  the 
amended  registration  statement 
effective  on  February  17, 1988. 

2.  Applicant's  investment  objective  is 
long-term  capital  appreciation  through 
investment  primarily  in  equity  securities 
of  Thai  companies.  It  is  the  policy  of 


Applicant  to  invest  under  normal 
circumstances,  at  the  omclusioa  of  the 
initial  investment  period,  at  least  80%  of 
its  net  assets  in  equity  securities  of  Thai 
companies.  During  defensive  periods. 
Applicant  may  reduce  its  holdings  in 
equity  securities  of  Thai  companies  and 
hicrease  its  holding  in  bonds,  short-term 
debt  obligations,  money  market 
instruments  or  cash,  all  denominlited  in 
Baht.  which  could  bring  the  amount  of 
net  assets  invested  in  "Hiai  equity 
securities  below  &0%.  In  order  to  meet  or 
anticipate  its  operating  expenses  and 
distribution  requirements  during 
defensive  periods  when  the  value  of  the 
Baht  is  expected  to  depreciate  against 
the  dollar  or  when  there  are  negative 
developments  in  the  markets  for  Thai 
securities  or  in  Thailand,  Applicant  may 
invest  in  non-Baht  denominated 
investments,  including  obligations 
issued  or  guaranteed  by  the  United 
States  Government  and  other  dollar- 
denominated  securities  and  non-Baht 
denominated  prime  grade  finance 
company  or  corporate  commercial 
paper,  and  certificates  of  deposit  or 
banker's  acceptance  of  United  States 
commercial  banks.  After  the  Fund's 
initial  investment  period,  however,  such 
non-Baht  denominiB  ted  investments  are 
limited  by  the  Bank  of  Thailand  to  20%  if 
the  Fund's  net  assets  invested  through 
the  Investment  Plan. 

3.  Applicant's  investment  advisers  are  , 
Morgan  Stanley  Asset  Management  Inc. 
("MSAM"  or  "U.S.  Adviser"),  a 
Delaware  corporation,  and  'The  Mutual 
Fimd  Company  Limited  ('Thai 
Adviser"),  a  lihai  limited  company 
(together,  "Advisers").  Applicant's 
administrators  are  MSAM  and  The 
Vanguard  Group,  Inc.,  a  Pennsylvania 
corporation,  ("Vanguard",  together  with 
MSAM.  "Administrators").  Each  of  the 
Advisers  is  a  registered  investaient 
adviser  under  the  Investment  Advisers 
Act  of  1940.  Their  advisory  activities  are 
governed  by  an  investment  contract  (the 
"Investment  Contract")  establishing  the 
Investment  Plan  and  a  related  Technical 
Assistance  and  Seconding  Agreement 
(the  "Seconding  Agreement")  which, 
during  the  time  the  Investment  IMan  is  in 
existence,  together  serve  as  investment 
advisory  agreements  between 
Applicant,  MSAM  and  Thai  Adviser. 
Under  these  two  agreements  MSAM  will 
provide  staff  to  the  Thai  Adviser  to 
make  investment  decisions  for  the 
Investment  Plan.  During  the  existence  of 
the  Investment  Plan.  MSAM.  pursuant  to 
the  MSAM  Administration  Agreement, 
has  agreed  to  provide  administrative 
services  to  Applfcant.  directly  or 
through  third  parties  such  as  Vanguard. 
Vanguard  has  agreed  to  provide 
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admiaistratiic  MTviee  to  the  F^ind 
purauant  to  Mm  Vai^aafd 
AdnUaMralkki  A^raeiaent  betweea 
MSAM  andnraoiiMn}. 

4.  IkailajiiB  parmil  SET4J^ 
SeoiritiMQi^Miiiet  to  act  as 
securitiea  bMicen,  securitiaa  dealera, 
undenirriter4|Qr  invastment  advisers. 
Most  SET-LUted  Securities  Companies 
are  membersl  of  the  SET,  and  aB  engage 
in  secotfties-ielalcd  businesses. 
Therefore.  AvpUeant's  proposed 
invesfmeot  U  S^rlisted  Securities 
Companies  ffodd  be  subject  to  die 
prohibitionsi  ti  section  12(dM3)  of  the 
1940  Act  against  registered  iBvestasent 
companies  pmchasiag  securities  of 
issuers  engaged  in  securities-ieLBted 
businesses,  widi  respect  to  the 
exemptive  relief  from  sectton  12(d)(3)  of 
the  1940  ActI  ^yided  by  Rule  12d3-l. 
Applicant  nidognizes  that  SET-Usted 
Sacurides  Qifnpanies  derive  more  Utan 
15%  of  their  gfoaa  revalues  from 
securiUes-nlited  aoHvWcs  ht  Any  given 
period,  and  ^^licant  has  r*— ■"t*  fisr 
the  puiposei  bf  this  appUcatiCHi  that 
investment  M  SBT4istod  Sw^vrities 
CoBuaaies  Mmkl  be  subject  to  the 
conditions  of  |Ruie  12d3-Tl(b). 

S-Aiof"^^--- — 

capitaliza 
securities  (l 
("Corporato 
SET  was  l: 
to  74.46  b 
1986.  In   __ 
Companies 
SETsC 
maricet 
transport 
and  utility 
December 
securities 
SETs  single 
terms  ofni 

AppUcMtf'sl 

1.  Appllea^  Ims  reviewed  aU  the 
corny  ttens  s^  ferA  in  Raleiad»-l(b) 
and  represeiili  or  undertakes  that  it  will 
be  able  to  stjHs&  aU  but  one  of  die 
conditions.  Apfwcant  cannot  satisfy  the 
condition  th«i  any  equity  secur^y 
acquired  mu^  be  a  "matgin  se:curity"  as 
deflned  in  R^i|ulation  T  promolgated  by 
the  Board  of  |$ovemors  of  the  Federal 
Reserve  Sys^jm.  Because  the  equity 
securities  of  JSET-Usted  Securities 
Companies  Mb  not  listed  on  a  United 
States  socurtties  exchange  or  traded  in 
the  United  SMtes  in  the  •ver-the-oounter 
market.  theyj4annot  be  "maigin 
securitijM."  Mcause  Applicant  is  unable 
to  satisfy  alll^ttbe  conditions  of  Rule 
12d3-l.  and  nus  cannot  avail  itself  of 


iber  31. 1987.  maricet 
I  of  corporate  equity 
hiding  Hott  mists) 
iviiv  Securities")  for^ 
7  billion  Baht.  compared 
Baht  as  of  December  31. 
T-Usted  Securities 
.    sented  22.95%  of  die 
^te  Equity  Securities 
I  includes  major  industrial. 
Ice.  insurance,  financial 
d».  In  addition,  as  of 
1^87.  finance  and - 
les  comprised  the 
,  Bt  sectoral  group  in 
-  of  companies  quoted. 


the  exemptios 


is  unable  to )  the  advantage  of  good 


provided  by  such  rule,  it 


htvestsMot  opportunities  and  to 
increase  the  diversification  of  its 
portfolio,  paiticirfariy  its  diversiAcatton 
widiin  dto  financial  sector  of  die  Thai 
econoaiy. 

2.  Applicant  submits  diat  die 
securities  of  SET-Ustod  Securfdes 
Companies  diat  it  intends  to  piudiase 
have  at  least  ^  degree  of  taivestof 
interest  and  depth  and  breaddi  of 
market  as  certain  securities  traded  In 
the  U.S.  over-the-counter  market  which 
have  beeadesignated  as  "OTC  margin 
stocL"  Applicant  also  undertakes  to 
hivest  in  only  SET-Usled  8f»curities 
Companies'  securides  that  would  meet 
the  criteria  concerning  total  market 
value,  earning  power  and  share 
distribution  and  would,  bnsed  on  these 
grounds,  be  eligible  tor  listing  on  one  or 
moie  of  die  following:  The  New.  Yoik 
Stock  I^TrhawoB.  IW  Anwricaa  Stock 
Exchange  or  the  NA^AQ  National 
Maricet  System.  Apptteant  fiufdier    , 
submits  that  its  hivestment  in  securities 
of  SET-Usted  Secorities  Companies 
wouM  have  no  adverse  effect  on,  but 
radier  would  enhano«r  the  livddity  of  ilB 
portfolio^ 

3.  Applicant  fbrtfaer  re|H«sents  that 
the  public  information  available  in 
lliaUaad  about  SET-Usted  Securitfes 
Companies  is  at  least  as  extensive  as 
hifomation  avidlaUeiB  ThaOaod  about 
Thai  jseuen  in  other  indnitries  hi  wMdi 
Applicant  intends  regulaify  to  Usvest. 
Applioaot  submits  thai  Ihe^lisckMunB 
required  by  Thai  laws  and  regulations, 
while  not  in  all  respects  as 
comprriiensive  a»  US.  securities  law, 
provides  significant  disdosive  in 
connectioB  with  die  issuance  of' 
securities  which  is  tte."Md}Stantial 
equivalenr  of  die  djadosure  required  by 
die  Securities  Act  of  1989. 

4  AppUonnt  submits  that  given  the 
significant  nMuket  share  of  SET-Usted 
Securities  Cowiinnies  and  dieir 
promineaoe  in  dw  financial  services 
sector  of  die  Thai  eoonos^,  it  would  be 
aUe  to  take  advantage  of  good 
hivestment  opportunities  and  to 
increase  the  diversification  of  its 
porttoUo  were  it  permitted  to  hivest  in 
die  equity  and  debt  securities  of  SET- 
Usted  Securities  Companies.  AppUcairt 
asserts  diat  th^  grantiiig  of  die  requested 
exemptive  ordin>  is  appropriate,  in  tlie 
public  hiterest  and  consistent  widi  tlie 
protection  of  investoA  and  the  purposes 
fairly  intended  by  the  pohey  and 
provisions  of  the  1940  Act 

5.  Based  on  die  foregohig.  Applicant 
respectfttUy  requests  an  exemption  from 
die  provistons  of  Sectton  12(dK3)  of  die 
Act  to  the  extent  necessary  to  permit  it 
to  invest  in  equity  and  debt  securities  of 


■  SET-Usted  oeeurities  Companies,  wMcb 
are  listed  on  the  SET,  sid^eot  to 
Applicant's  undertaldngs  (i)  diat  such 
investawnta  wdl  oonply  wtth  aU  die 
requirements  of  Rule  12d3-l  except  the 
requirement  that  such  equity  securities 
be  "maigin  securities":  (il)  that  sudi 
equity  securities  acquired  ar6  listed  on 
die  SST;  and  (iU)  tiiat  such  debt 
securities  acquired  are  determined  to  be 
investment  grade  by  Applicant's  Board 
of  Directors. 

AppHcant^s  Cooditioas 

Applicant  agrees  diat  if  the  requested 
order  is  granted,  such  order  wdl  be 
expressly  conditioned  on  Applicant's 
compliance  widi  die  undertakings  set 
forth  above. 

For  the  Conmlsaioa  by  die  Division  of 
Investment  management  pursuant  to 
delegated  authority. 
fooslliMG.Ksix, 

Secretary..  -     ,      '■'■ 

[FR  Doc  88-14730  Filed  IM»^  8:45  airi) 
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(Rie  No.  506-1) 

Ordurof  SiMpwMion  of  Tradbig; 
Tiannuwild  ViHuraa  Coip. 

June  27. 1988. 

It  eppears  to  the  Securities  and 
Exchange  Commission  diat  diere  is  a 
lack  of  current  adequate  and  accurate 
public  information  oooceming 
TranswofU  Veotures  Coiportition's 
financial  condition.  The  registration 
statement  of  Transworid  Ventures 
Corporatitm.  effective  January  11. 1988, 
apparently  contains  false  and 
misleadhig  information  concerning  the 
manegement  and  contrd  of  the  con^iany 
and  ownership  of  the  company's 
securities.  The  Commission  is  of  die 
opinion  that  the  public  interest  and  die 
protection  of  investors.requlre  a 
suspension  of  tradUigin  die  securities  of 
Transworid  Ventures  Corporation. 

Therefore,  it  is  ordered  iMirsuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  diat  all  tradfaig  to  die 
securities  ot  Transworid  Ventures 
Corporati(m.  over^he-counter  or 
odierwise,  is  suspended  for  the  period 
from  9:00  a.m.  (BDT)  on  ftme  27, 1988 
through  11:89  pjn.  (EDT)  on  July  6, 1988. 

By  tile  ComoUssioa 
looadian  C.  Kats^. .     .    < 
Secretary. 

IFR  Doc  88-1472S  Piled  S-ZS-SS:  e:4S  am) 
enLSM  oooe  aow-oi-M 
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SMALL  BUSINESS  AOMIfillSTIt ATION 
(Ucwwt  No.  06/10-0124) 

Commercial  Capital,  bKL;  Surrender  of 

Notice  is  herein  given  that 
Commercial  Capital,  Inc.  (CCI),  200  Belie 
Terrc;  Boulevard,  Covington.  Louisiana 
70433.  has  surrendered  its  License  to 
operate  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Act  of  1958.  as  amended 
(Act).  CCI  was  licensed  by  the  Small 
Business  Administration  on  September 
6.1962. 

Under  the  authority  wested  by  the  Act 
and  pursuant  to  the  Regulations 
proAiulgated  thereunder,  the  surrender 
was  effective  on  June  22, 1988,  and 
accordingly.  aU  rights,  privileges,  and 
franchises  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  SBJOll,  Small  Business 
Investment  Companies)  ~ 

Dated:  June  24. 1968. 
Robact  O.  Unebanyr 
Deputy  Associate  Administrator  for 
Investment 

(FR  Doc.  88-14771  Filed  6-29-88;  8:45  am] 
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OEPARTMEm'  OF  STATE 
IPuMc  NoOoe  CM-«/1200] 

Study  Group  C  Of  the  U&  Organization 
for  the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCtTT);  Meeting 

The  Department  of  State  announces 
that  the  Ad  Hoc  group  for 
Telecommunicaticms  Credit  Card  Issuer 
Identifier  Code  Allocation  and 
Administration,  operating  under  Study 
Group  C  of  the  U.S.  CCTTT,  will  meet  on 
August  3, 1988  at  1:30  p.ni.  in  Room  3524. 
Department  of  State,  2201 C  Street,  NW.. 
Washington,  DC. 

The  purpose  of  this  meeting  will  be  to 
discuss: 

(a)  Functional  administrative 
procedures  of  the  subcommittee. 

(b)  Status  report  of  formal 
assignments  received/processed 

(c)  Return  of  unreqiiested  codes  to 
world  zone  1.  and 

(d)  Development  and  approval  of 
liaison  statement  to  the  American 
National  Standards  Institute 
Registration  Committee  (RC)  for  ISO 
7812. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 


members  will  be  limited  to  the  seating  ' 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  office  of  Mr.  Earl  Barbely. 
State  Department  Washington,  DC; 
telephone  (2(^)  653-6102.  Ail  attendees 
must  use  the  C  Street  entrance  to  the 
building. 

Dated:  June  17, 1968. 
EariS-Baibely, 

Director,  Office  of  Tehcommanicatiom  and 
Infortnation  Standards;  C3mlnnait.USi 
CCTTT.  National  Committee. 
[FR  Doc.  68-14776  FUed  ft-29-e8;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement  SL 
Louis  County,  MO 

AOCN^  Federal  Highway 
Administration  (FHWA),  DOT. 
ACnoW!  Notice  of  Intent.  , 

StNUMRV:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in  St 
Louis  County.  Missouri. 
FON  RNITNCil  INFOWiATIOII  COirrACT: 
Mr.  Robert  Anderson.  Federal  Highway 

Administration,  P.O.  Box  1787. 

Jefferson  City.  Missouri  65102. 

Telephone  Number  314-636-7104 
Mr.  )ames  F.  Roberts,  Surveys  and  Plans 

Engineer.  Missouri  Highway  and 

Transportati<xi  Department  P.O.  Box 

270.  Jefferson  City.  Missouri  65102. 

Telephone  Number  314-751-2876. 

SUreLCiWNTARV  MFOnMATION: 

(1)  The  proposed  highway  project  will 
provide  reconstruction  and  partial 
relocation  of  existing  Route  141  along  its 
present  corridor  in  western  St  Louis 
County  bam  south  of  Route  HH  to  north 
of  Route  1-44.  a  length  of  4.602  miles. 

The  proposed  fadlity  will  provide  a 
24-foot  pavonent  in  each  direction 
separated  by  concrete  median  barrier 
and  raised  median  island.  At-grade 
intersections  will  be  provided  at  minor 
arterial  cross  streets. 

Interchanges  with  grade  separations 
will  be  proviided  at  major  arterial 
crossroads.  Partial  limited  access  right- 
of-way  will  be  acquired. 

(2)  The  "no  build"  alternative  as  well 
as  the  upgrading  of  existing  facilities 
will  be  addressed. 

(3)  To  date,  a  preliminary 
reconnaissance  aerial  mosaic  has  been 


furnished  to  local  offidais.  legislators, 
and  other  interested  parties.    ' 
Presentation  of  the  iodatloB  has  been 
made  at  thie  local  level  and  input ' 
received.  The  scoping  process  wiU  be 
initiated  with  Federal  Sttite  and  local 
agencies  as  the  study  progresses! 
Further  public  hearings  wffl  also  be . 
held.  ' 

(Catalog  of  Federal  Doniestic  Assistance 
Program  Number  20206,  Midway  Research. 
Pfanning  and  ConatructlAn.  Hm  proviaions  of 
OMB  Qrcular  No.  A-es  r^gardtni  State  and  . 
local  clearingiiouse  review  of  Peawal  and 
federally  assisted  programs  and  projects 
apply  t6  this  program) 

Issued  on  )une  14, 1988. 
Robert  G.  AndaiaoD, 
District  Engineer,  Jefferson  City. 
(FR  Doc  86-14696  Filed  ft-29-68;  8:45  am) 
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Reeearch  and  Special  Piograme 
Administration 

Intematlonai  Standarde  on  the 
Tranaport  of  Dangerous  Qoods?  f*uMc 


AOiCNCV:  Office  of  Hazardous  Materials 
Transportation  (OHMT).  Research  and 
Special  Programs  Administration. 
Diepartment  of  Transportation. 

action:  Notice  of  public  meeting. 

SWHMARY:  This  notice  is  to  advise 
interested  persons  ttiat  R9PA  and  the 
International  Regulations  Committee 
(INTEREC)  of  tiie  Hazardous  Materials 
Advisory  Council  will  jointiy  conduct  a 
public  meeting  to~exchange  views  on 
proposals  that  will  be  considered  at  the 
38th  session  of  tiie  United  Nations 
Group  of  Rapporteurs  on  the  Transport 
of  Dangerous  Goods  relating  to  the 
development  of  international  standards 
for  the  transport  of  dai^erous  goods. 

date:  July  21, 1988. 9:30  a.m. 

AOORCSS:  Room  320a  Nassif  Building, 
400  Sevendi  Street  SW..  Washington, 
DC  20590. 

ran  RiRTNER  NironMATiDN  contact: 
Richard  C.  Barlow,  A£ting  International 
Standards  Coordinator,  Office  of 
Hazardous  Materials  TTan^ortation, 
Department  of  Transportation. 
Washington,  DC.  20690  (202)  386-0656. 


Particular  topics  to  be  reviewed  at  this 
meeting  will  include.U.S.  proposals  on 
the  deffnition  of  Class  2  gases,  the 
establishment  of  defining  oriteria  and 
tests  for  the  classification  of  Hquid 
oxidizers,  mixtures  of  Division  6.1 
inhalation  hazards,  reclassification  of 


f^dwai  Rg^tott  /  VoL  S3.  fi^lZB.  t  thnndaiyrime  SOi  tWB  /  NMieet 


^inhalatioQ.lulfiird*  and  proposals  .  >-^vi<: 
received  firoia!  other  Rapporteurs. 

This  meeti^  will  be  conducted  jointly 
with  the  Intentional  Regulatkms 
Committee  (INTEREC)  of  the  Hazardous 
Materials  Advisory  Council.  Interested 
persons  are  imited  to  attend  and 
participate  in  this  meeting.  Persons 
planning  to  attend  are  cautioned  that 
this  meeting  is  intended  to  exchange 
viewA  on  a  nu|nber  of  proposals 
involving  intfhiational  standards  for  the 
transport  of  dangerous  goods.  Therefore, 
it  is^reconunatded  that  attendees  be 
familiar  withl^ese  standards. 

Issued  in  W^lhington.  DC.  on  June  2T,  1968. 

Alan  I.  Roberts.|  ^..,    . 

Director,  OfTic^\of  Hazardous  MaterialB 
Transportaiioi^.l 

(FR  Doc.  88-14741  Filed  6-29-88: 8:45  am] 
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DEPARTMEM 
Customs  Stt  iiM 


(T.Ol  88-361 

Revocation 
UcenssNo. 


OF  THE  TREASURY 


Individual  Broker's 
S215:  Michaol  L  Lyndi 


AOENCV:  Cusl^s  Service.  Treasury. 

ACnow  Genlial  notice. 

X: : '   • 

summary:  Notice  is  hereby  given  that 
the  Secretarj^  |>f  the  Treasury,  on  March 
10, 1987.  puT^ant  to  section  641,  Tariff 
Act  of  1930, 4«  amended  (19  U.S.C 
1641),  and  Part  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR 
111.74).  revolf^d  with  prejudice  the 
individual  brtjker's  license  No.  6215 
issued  to  Michael  L  Lynch.  New  York, 
on  Septembet- 12. 1979.  The  decision 
having  been  ^iheld  by  the  United  States 
Court  of  Intettational  Trade  (Court  No. 
87-4-00640)  is!  effective  as  of  February 
24,1988. 

Dated:5un«  H.  1988. 
WUIianvoaRfab. 
Acting  Commii  a  ioiwr  of  Customs. 
(PR  Doc.  68-14  ne  Ff  led  6-29-88: 8:45  am) 
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'V*lscalSsrvlc#-'C:^<'i:-i^-»»i>\  "^'^^> 

RonegoHation  Board  Mttsrsst  Rats, 

Prompt  Payment  lnt«N|st  Ratar 
Contnicts  Disputes  Act 

Although  the  Renegotiation  Board  is 
no  longer  in  existence,  other  Federal 
Agencies  are  requn«d  to  use  interest 
rates  computed  under  the  criteria 
established  by  the  Renegotiation^  Act  of 
1971  (Pub.  L  92-41).  For  example,  the 
Contracts  Disputes  Act  of  1978  (Pub.  L 
95-563)  and  the  Prompt  Paymnent  Act 
(Pub.  L  97-177)  are  required  to  calculate 
interest  due  on  dalms  "*  *  *  at  a  rate 
established  by  the  Seardtary  ctf  the 
Treasury  pursuairt  to  Pubttc  Liaw  92-41 
(85  StaL  97f  for  the  Renegotiation 
Board."  J 

Therefore,  notice  is  hereby  given  that 
pursuant  to  the  above  mentimied 
sections,  the  Secretary  of  the  Treasury 
has  determined  that  the  rate  of  interest 
applicable  for  the  piu^rase  of  said 
sections,  for  the  period  begihning  July  1. 
1988  and  ending  on  December  31. 1988. 
is  9y4  per  centum  per  annum. 

Dated:  June  22. 1888. 
Marcus  Page. 

Deputy  Fiscal  Assistant  Secretary. 

(FR  Doc.  88-14770  Filed  6-29-88;  8:45  am] 
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(Oapt  Ore.  570, 1987  Itov^  Supp.  No.  24] 

Surety  (Companies  Aoeeplable  on 
Federal  Bonds:  Temtinetlon  of 
AutlKKHy:  Fairmont  Insurance  Ca 

Notice  is  hereby  given  that  the 
Certificate  of  Autiiority  issued  by  the 
Treasury  to  FAIRMONT  INSURANCE 
COMPANY  under  the  United  States 
Code.  Title  31.  Sections  9304  to  9308.  to 
quaUfy  as  an  acceptable  surety  on 
Federal  bonds  is  terminated  elective 
this  date. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
52  FR  24610,  July  1. 1987. 

With  respect  to  any  bonds  currently  in 
force  with  FAIRMONT  INSURANCE 
COMPANY,  bond-approving  officers  for 
the  Government  may  let  such  bonds  run 
to  expiration  and  need  not  secure  new 


'^omht However,  tis  new  boadr  shedd 
be  accepted  Trom  the  Company.  In 
addition,  bonds  that  are  continuous  in 
nature  should  not  be  renewed. 
'  Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the. 
Treasury,  Financial  Maoagsment 
Service,  Finance  Division.  Surety  Bond 
Branch,  Washington.  DC  20227, 
telephone  (202)  287-9921. 

Dated:  )une  13. 1968. 
MHdwll  A.  Levine. 

Assistant  Commissioner,  CoinptroHer, 
FinaiKial  Management  Service. 
(FR  Ooc.  88-147S0Ftled  6-29-68: 8:45  am) 
'  shxJns  cdK  tt^  'ik  M 

'^^^— ^^■^— ^"^''— "^^fT^^^^T""^".^.^^^.^^""^^^'— ■■^.■^^^— ^"— 

f OapL  die  S7Q,  tatr  ltav„  Supp.  Ma  271 

Surety  Cowp^nlss  Acceptable  on 
Federal  Bonds:  Termination  of 
Authority:  Rockwood  hfisurance  Co. 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Rockwood  Insurance 
Company,  of  Rockwood.  Pennsylvania, 
under  the  United  States  Code.  Title  31. 
Sections  9304-9305.  to  qualify  as  an 
acceptable  surety  on  Federal  bonds  is 
terminated  effective  June  30. 1988. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
52  FR  24623.  July  1. 1987. 

With  respect  to  any  bonds  currently  in 
force  with  Rockwood  Insurance 
Company,  bond-approving  officers  for 
the  Government  may  let  such  bonds  run 
to  axpirati<m  and  need  not  secure  new 
bonds..  However,  no  new  bonds  should 
be  accepted  from  the  Company.  In 
addition,  bonds  that  are  continuous  in 
nature  should  not  be  renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury.  Financial  Management 
Service.  Finance  Division,  Surety  Bond 
Branch.  VVashington.  DC  20227. 
telephone  (202)  287-3921. 

Dated:  June  27, 1988. 
MildieU  A.  Levina, 

Assistant  Commissioner,  Comptroller. 

Financial  Management  Service. 

[FR  Doc  88-147S1  Filed  6-29-66: 8:45  am] 
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Sunshine  Act  Meetings 


Fadaral  BiilikK 
Vol.  53.  No.  US 

Thuradajk  )mw  Mi 


This  seclien  ol  Ih*  FEDERAL  REGISTER 
cotilMW  noicsB  of  tnotMngt  pMUhttt 
under  the  "CowowiPKint  In  Vw  SunsNne 
Act"   (Pub.   L  94-409  5  U&C  S62toM(^ 


DCPAIITMENT  OF  ENEROV 
AOENCV  HOtoma  MEETINQ:  Federal 
Energy  Regulatory  Comouasion. 
"FEDCIIAL  REGISTEII''  CtTATMN  OF 
PREVIOUS  ANNOUNCEMENT:  June  27, 1968. 
53  FR  24167. 

OF  MEETINQ:  June  29. 1988. 10:00  a.m. 
CHANGE  M  THE  MEETMW:  Tke  foUowiag 
Docket  Numbers  have  been  added  to 
ItemCAG-16: 

Hem  No.,  Docket M}.,  and  Company 

CAG-16 
RP86-a«-00S  and  OOCvSea  Rebin  Pipeline 
Company. 

Lob  D.  Cashell. 

Acting  Secretary. 

(FR  Doc.  m~US2a  Filed  6-2a-M  122  pm) 


iub»  aad  pracadvree  ar 
a  pacticular  eimiloyee. 


FB)ERAL  ELECTION 
[NO.  8C-14321I      . 


Thuraday.  lime  3a  1908.  IftOO  ajtt. 

The  fotttwring  iteaw  were  oonthmed 
from  the  ^une  23, 1918  meeting  and  wiB 
be  added  to  tke  agenda  for  fusne  30^  198ft 

Draft  Acfvisory  Opinion  1988-22—1.  Mi'es 
Reid  on  behalf  of  San  Joaquin  Valtey 
RapuDBcofi  Aaaociales.^ 

Draft  Notice  of  nopMed  Ralamaking: 
Extensioa  of  Ciedit  and  Debt  SetUemeM  by 
(ktrporate  and  Wwacnrporate  Cnditon  (11 
CFR  114.10  and  Proposed  IKU). 

Drug-Free  Workplace  Pro-am. 

Also  added  to  the  agenda  for  }une  30, 
1988: 

Revised  Draft  Advisory  Opinioo  1988-25 — 
Robert  F.  Bauer  on  behaU  of  Geserat 
Motors  Corporation  ("GM"). 

*  *  *   <   • 

DATE  AND  TIME:  Wednesday.  July  6, 
1988. 10:00  a.m. 

PLACE:  999  E  Street  NW..  Washington. 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

437g. 
Audits  conducted  pursuant  to  2  U.S.C.  437g, 

438(b).  and  Title  26,  U.S.C. 
Matters  concemings  participation  in  civil 

actions  or  proceedings  or  arbitration. 


Internal 
matters 


OMTK  AN»  tew:  Thursday,  )uty  7. 

10:00' a.ni. 

PUlce.gB9  E  Street  NW.,  Wadtinfton. 

DCp«iiilbFloor)L 

VTKTVKThis  meetii^  wHl  be  open  to  th« 
public. 

MATTERS  TO  BK  C0N9I0ERED: 

Setting  of  Oetee  far  Fetue  Meetiagft. 
Correction  and  Approval  of  Minutes. 
Eligibility  Report  fbr  Candidates  to  Receive 

PTesidentnf  Primary  Matching  Funds. 
Draft  AO  t9Btl-2S— Marc  R.  fac^an  on 

behalf  of  UNC  faicerporated  (niNCT 
FY  1988  Managenieiit  Plan  Reeuoce  trait. 
Administrative  Mallei  a. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  F^d  Eiland.  Informatioo  Officer^ 
Telephone:  20Z-376-3155. 
Maijoiie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  88-14862  Filed  6-2S-88: 1:24  ami 

Btuwe  oooE  tn».«i-w 

ONITEO  STATES  PAROLE  COMMISSION 
DATS  AND  Tve  Monday.  )irfy  11. 1908 
8:30  a  jn.  to  12:30  p.RL 
place:  1301  Sboreway  Road.  Fourth 
Floor,  Behnont,  California  94002. 
STATUS:  Closed  pursuant  to  a  vote  to  be 
taken  at  die  bcginniqg  of  Ac  meeting. 
MATTms  TO  RK  CONSIDBIIEOC  Appeals  to 
the  Cammission  of  apprtncimate^  24 
cases  decided  by  tfie  National 
Commissioners  pursuant  to  a  reference 
under  29  CFR  2.27.  These  are  al!  cases 
origmaHy  heard  by  examiner  panels 
wherein  inmates  of  Federal  prisons  have 
apph'ed  fbr  parole  or  are  contesting 
revocation  of  parole  or  mandatory 
release: 

CONTACT  PERSON  FOR  MORE 

MFORMATMM:  DAVID  ].  DORWORTH. 
Qiief  Case  Analyst  National  Amieals 
Board  United  States  Parole  Commission, 
(301)  492-5987. 

Date:  June  2a  1988. 
Patrick  |.  Glynn. 

Genera]  Counsel,  U.S.  Parole  Commission. 
[FR  Doc.  88-14868  Filed  6-28-68: 1:54  pm] 
BtUJNQ  CODE  4410-01-4I 

UNITED  STATES  PAROLE  COMMISSION 
DATE  AND  TIME:  Monday,  July  11, 1988, 
2:00  p.m..  Western  Daylight  Time. 
PLACE:  1301  Shoreway  Road,  Fourth 
Floor.  Belmont.  California,  94002. 


status:  Open— Meeting 

MATTOS  TO  BR  eONSRNOlEO:  the 

following  matters^have  been  placed  on 
the  agenda  for  die  open  P&rofe 
Commission  meetfcig: 

1.  Adaption  af  ninutes  «{  pccvieu* 
Commiaaiott  ooeatiog. 

2.  Reports  bom  the  Chairman.  Vice 
Chairman.  Commfsslooers.  Legal;  Research, 
Cnee  Mawagtmant  ant  A»hiifciia>uS<>«' 
Sections. 

3.  Review  of  Experimental  Federal  Home 
Detention  Prefects. 

4.  Consideration  of  eatabiishment  of     .  . 
Natianal  Commnnity  Sanction/Honie 
Detention  Program. 

5.  Proposal  of  modification  of  the 
guidelines  for  Category  Five  and  Category 
Six  Offenses. 

8.  Consideration  of  proposed  bnd|get  for 
fiscal  year  1990. 

7.  Consideration  of  proposal  sanctioning 
crimes  committed  by  illegal  aliens. 

&  Consideration  of  proposal  to  sef  severity 
rating  for  Stolen/Counterfeit  Credit  Cards. 

9.  CORSiosr&tKMa  av  proposer  Dairnig 
inroalaa  as  lepreeeiitotivae  tot  olner  imialw 
at  parole  hearings. 

10.  nvpoael  for  atodifiestien  ef  ae  CFR  Z19 
to  reflect  that  under  extratudinary 
cjwai— lanaaa  parole  hearings  B»ay  be 
oondactedby  a  single  examiner. 

11.  Cbnaideration  of  propioaal  to  set 
severity  ratings  for  fires  set  in  an  institution. 

12.  noposd  that  Phwiedurea  Manual 
paragra^  2J1-M  he  amended  to  dtuify  that 
it  refas  4»  pris«Mr»  oet  af  dM  InstiMfan  for 
testimony  or  pwiasatian  fas  caerL 

13.  Pniponal  Iknt  diickeue  oi  Bmeau  ef 
I>risona  docuBMnIa  coHflBiaed  with  the  Paroia 
ComBiasion's  Bl*  be  made  by  the  Paroke 
CommiaaiaD.  if  tha  fe%acater  wiahea  the  BOP 
document  in  hia  parofe  file  to  be  processed. 

14.  Proposal  that  Procedures  Manual 
paragraph  2.51-86  be  amended  to  comport 
with  Department  of  ftistfce  advica  to  Ae 
Marshals  Service  as  to  the  use  of  subpeenae 
to  aid  in  the  apprehending  of  abscoodeta. 

AOENCV  CONTACT  James  Bodu  Diicctor 
Research  Sectioik  United  Slate*  Parole 
ComtnissioB,  (30S  J  492^5930. 

Date:  June  2a  198a 
Patrick  |.  Glynn. 

General  Counsel,  U.S.  Parole  Commission. 
[FR  Doc.  88-14888  Filed  6-28-88: 1:54  pm] 
anxsM  cooe  44i».oi-« 

NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  DATE:  9:30  a.m..  Wedenesday, 
July  6. 198& 

place:  Board  Room,  Eighth  Floor,  800 
Independence  Avenue,  SW., 
Washington,  DC  20594. 
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STATUS:  Open. 

MATTERS  1)0  BE  CONSIOEflED 

■      (  ■ 

1.  Marine  lAccident  Report:  Collision 

Between  Fertes  NORTH  STAR  and  CAPE 
HENLOPEN  on  Long  Island  ^und.  Orient 
Point.  New  Yoik.  |uly  9, 1987. 

2.  Marine  Accident  Report:  Disappearance 
of  U.S.  Fishing  Vessel  NORDFJORO.  Gulf  of 
Alaska,  Septtember  19, 1987. 

FOR  MORE  INFORMATION  CONTACT  Bea 

Hardesty.  ({02)  382-6525. 
BMHardes^, 

Federal  Register  Liaison  Officer. 
|une  24, 19881 

iFR  Doc.  B8fi4836  Filed  &-28-88: 1:23.  pml 
mXWQ  COM  rf33-»1-« 


UNITED  STWTES  POSTAL  SHtVICE  BOARD 
OFOOVERfORS 

Notice  of  I  i^e6ting 


•    .■  r 
'  "V 


The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  Government  in 
the  Sunshine  Act  (5  U.S.C.  552b),  hereby 
gives  notice  that  it  intends  to  hold  a 
meeting  at  8:30  a.m..  on  Friday,  July  8, 
1988,  in  the  Benjamin  Franklin  Room, 
U.S.  Postal  Service  Headquarters.  475 
L'Enfant  Plaza,  SW..  Washington,  DC 
The  meeting  is  open  to  the  public.  The 
Board  expects  to  discuss  the  matters 
stated  in  the  agenda  which  is  set  forth 
below.  Request  for  information  about 
the  meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  26fr-f80a 

.  There  will  also  be  a  session  of  the 
Board  on  Thursday,  July  7, 1988.  but  it 
will  consist  entirely  of  briefings  and  is 
not  open  to  the  public. 


Agenda 

Friday  Ssssion 

July  8. 1988, 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting.  June  6-7. 

1988. 

2.  Remarks  of  the  Postmaster  General. 

3.  Report  on  Operations  Support  Croup 

Programs.  (Mr.  Mulligan) 

4.  Report  on  Finance  Group  Programs.  (Mr 

Coppie) 

5.  Capital  Investments: 

a.  Sacramento,  California.  General  Mail 
Facility  and  Vehicle  Maintenance 
Facility.  (Mr.  Smith) 

b.  Research  and  Development  Project — 
Integrated  Mail  Handling  System.  (Mr. 
Jacobson) 

6.  Tentative  Agenda  for  August  1-2, 1988. 

meeting  in  Seattle,  Washihgton. 
David  F.  Harris, 
Secretary. 

[¥R  Doc.  88-14827  Filed  6-2»-88 10:37  am| 
BiuMO  cooe  ni«-ia-M 


Corrections 


Fadeni  Ragtstar 
Vol.  53.  No.  12« 
Thunday.  ymx  a&  1«M 


This  section  ot  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidenliai  Rute,  PrepoMtf 
Rute.  and  Notice  docuwwnts  and  volumes 
of  the  Code  of  Federal  Regutattons. 
These  corrections  are  prepared  by  tfie 
Office  of  the  Federal  fteyistei.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  ttw 
issue. 


DEPARTMENT  OF  COMMERCE 

Intcfnstfonsl  Ttwte  Aihnfi  ifslvfllioii 

Applications  for  Dutyfree  Entry  of 
Scientific  Instruments;  Yale  University, 
etal. 

Correction 

In  notice  document  88-14339  beginning 
on  page  23780  in  the  issue  of  Friday, 
June  24, 1988.  make  the  following 
correction: 

On  page  23780,  in  the  third  column,  in 
the  fifth  line  from  the  bottom,  the  date 
should  read  "May  23, 1988". 

MUINOCOOC  iSO^U> 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademaric  Office 

(Docket  No.  70470-8021] 

Electronic  Data  Dissemination  Policies 
and  Guidelines 

Correction 

In  notice  document  88-14159  beginning 
on  page  23677  in  the  issue  of  Thursday, 
lune  23, 1988,  make  the  following 
corrections: 

1.  On  page  23678,  in  the  third  column, 
in  the  fourth  paragraph,  in  the  second 
line,  "nonpatient"  should  read 
"nonpatent". 

2.  On  the  same  page,  in  the  same 
column,  in  the  fifth  paragraph,  in  the 
second  line,  "nonpatient"  should  read 
"nonpatent". 

aiuma  code  isos4i-o 


DEPARTMENT  OF  ENERGY 
Office  of  tfw  Secretwy 

MCFRPMNO 


Correction 

In  rale  dacument  8ft-13S0ff  beginning 
on  page  21646  in  the  issue  of  Tburaday. 
June  9. 1988.  make  the  following 
correction: 

WasXM-IT   IConectMl) 
On  page  21649.  in  tbe  second  c<rfaan, 

in  970.5204-17,  in  paragraph  (b)  to  the 
clause,  in  the  second  line,  "expected" 
should  read  "excepted". 

MLUNG  CODE  tCO»«1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administraflon 

21CFRPart201 
[Docket  Na  87N-0371] 

Labeling  for  Oral  and  Rectal  Over-ttie- 
Counter  Aspirin  and  Aspirin- 
Containing  Drug  Products;  Reye 
Syndroine  Warning 

Correction 

In  rule  document  88-13058  beginning 
on  page  21633  in  the  issue  of  Thursday, 
June  9. 1988,  make  the  following 
correction: 

§201.314    [Corrected] 

On  page  21637.  in  the  first  column,  in 
S  201.314(h)(1),  in  the  fifth  line,  "rale" 
should  read  "rare". 

MLUNO  CODE  150fr01-D 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20CFR  Part  416 
[RegulatkMW  Na  16] 

Supplemental  Security  Income  for  tlie 
Aged,  Blind,  and  Disabled;  Resources 
Provisions 

Correction 

In  proposed  rule  document  88-13807 
beginning  on  page  23126  in  the  issue  of 


Monday.  June  20, 1988.  make  the 
foBowing  cotrections: 

1.  On  page  23127.  in  the  first  column, 
in  the  first  paragraph,  in  the  second  line. 
"Retroaction**  thovid  read  ''refreactrve". 

2.  On  the  same  page,  in  tfie  same 
column,  in  the  fourth  paragrapit  in  the 
sixth  line,  "as"  ■heeM  read  "an". 

■lUlNOCOOE  tSOMI-D 


POSTAL  SERVICE 

MCFRFvtM 

International  MaH  Manual; 
Miscellaneous  Amendinentt 

Correction 

In  rule  document  88-14431  appearing 
on  page  24068  in  the  issue  of  Monday, 
June  27, 1988,  make  the  following 
correction: 

S2a3    [Corrected] 

In  the  third  column,  in  S  20.3,  the 
transmittal  letter  number  was  omitted. 
The  fifth  line  should  read  "5    April  21. 
1988.    53  FR  24068." 

BILLNm  COOC  1MS41-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[LR-3-«7] 

Income  Taxes;  Exclusion  From  Gross 
Income  of  Qualified  ScholarsMps 

Correction 

In  proposed  rule  document  88-12891 
beginning  on  page  21688  in  the  issue  of 
Thursday,  June  9, 1988,  make  the 
following  corrections: 

1.  On  page  21688,  in  the  first  column, 
in  the  last  line,  "section  170(b)(l](ii)" 
should  read  "section  17Q(b](l](A)(ii)". 

2.  On  the  same  page,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  sixth  line,  "section 
117(b)"  should  read  "section  117(d)". 

91.117-S    [Corrected] 

3.  On  page  21691,  in  the  third  column, 
in  §  1.117-6{c)(3)(ii)(A),  in  the  seventh 
line.  "1953"  should  read  "1952".      . 


Pedetal  Register  /  Vol.  53.  No.  126  /  Thursday.  June  30.  1988./  Corrections 


4.  On  pam  21693.  in  the  third  column, 
in  §  1.117-6JD(3)(iii).  Example  (2),  in  the 
third  line.  "^'  should  read  "or*. 

MUMQ  COOC  IIOS-01-O 


VETERANS  ADMINISTRATION 
38CFRPMt3 

ImprovemMts  in  Veterans'  Benefits 

Correction 

In  rule  d(^<iument  8&-13919  beginning 
on  page  23234  in  the  issue  of  Tuesday, 
June  21. 19M.  make  the  following 
correction: 

§3.272    [C<Uected] 

On  page  Z3236,  in  the  first  column,  in 
S  3.272(m).  in  the  fourth  line, 
"§  3.32(d)(0)r'  should  read  "§  3^d)(6)". 

WllINQ  CODE  Ik0»4t4 


VOL 


ISS 


1988 


UMI 


Tfiursday 
June  30,  1988 


Part  II 

Environmental 
Protection  Agency 

Proposed  Guidelines  for  Assessing 
Female  Reproductive  Risk;  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3401-4) 

Proposed  GukMines  for  Assessing 
Female  Reproductive  Risk 

aqcncy:  U.S.  Environmental  Protection 

Agency. 

action:  Proposed  Guidelines  fur 

Assessing  Female  Reproductive  Risk 

and  Request  for  Comments. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  today 
proposing  two  new  guidelines  for 
assessing  the  human  health  risks  of 
environmental  pollutants.  This  notice 
proposes  guidelines  for  assessing  female 
reproductive  risk,  and  invites  public 
comment.  Proposed  guidelines  for 
assessing  risk  relating  to  male 
reproductive  toxicants  appear 
elsewhere  in  today's  Federal  Register. 

The  Proposed  Guidelines  for 
Assessing  Female  Reproductive  Risk  are 
intended  to  guide  Agency  analysis  of 
data  on  female  reproductive  toxicants 
according  to  appropriate  scientific 
standards,  and  in  line  with  the  policies 
and  procedures  established  in  the 
statutes  administered  by  the  EPA.  These 
proposed  Guidelines  were  developed  as 
part  of  an  interoffice  guidelines 
development  program  under  the 
auspices  of  the  OfTice  of  Health  and 
Environmental  Assessment  in  the 
Agency's  Office  of  Research  and 
Development.  The  current  proposal 
incorporates  comments  from  external 
and  internal  peer  reviewers.  EPA's' 
Science  Advisory  Board(SAB)  will 
review  these  proposed  Guidelines  at  a 
meeting  to  be  announced  in  a  future 
Federal  Register. 

Comments  from  the  public  and  the 
SAB  will  be  reviewed  and  incorporated 
into  a  revised  draft  that  will  be 
submitted  first  to  the  Risk  Assessment 
Forum  and  then  to  the  Risk  Assessment 
Council  for  review.  The  Risk 
Assessment  Council  will  consider 
comments  from  the  public,  the  SAB.  and 
the  Risk  Assessment  Forum  in  their 
recommendations  on  final  guidelines  to 
the  EPA  Administrator. 
DATS:  Comments  must  be  postmarked 
by  August  29, 1988.  . 

ADDRESS:  Comments  may  be  mailed  or 
delivered  to:  Dr.  Carol  Sakai, 
Reproductive  Effects  Assessment  Group, 
Office  of  Health  and  Environmental 
Assessment  (RD-e88).  U.S. 
Environmental  Protection  Agency.  401 M 
Street  SW..  Washington,  DC  20460. 

Inspection  and  copies:  References, 
support  documents,  and  other  relevant 
materials  will  be  available  for 


inspection  and  copying  at  the  Public 
Information  Reference  Unit  (202-382- 
5926).  EPA  Headquarters  Library.  401  M 
Street.  SW,.  Washington,  DC,  between 
the  hours  of  ftOO  a.m.  and  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Carol  Sakai.  Telephone:  202-382- 
7303. 

SUPPlfMCNTARV  INFORMATION:  In  its 
1983  hook  Risk  Assessment  in  the 
Federal  Government  Managing  the 
Process,  the  National  Academy  of 
Sciences  recommended  that  Federal 
regulatory  agencies  establish  "inference 
guidelines"  (1)  to  promote  consistency . 
and  technical  quality  in  risk 
assessments,  and  (2)  to  ensure  that  the 
risk  assessment  process  is  maintained 
as  a  scientific  effort  separate  from  risk 
management.  A  task  force  within  EPA  . 
accepted  that  recommendation  and 
requested  that  Agency  scientists  begin 
to  develop  such  guidelines. 

In  1984,  EPA  scientists  began  work  on 
risk  assessment  guidelines  for 
carcinogenicity,  mutagenicity,  suspect 
developmental  toxicants,  chemical 
mixtures,  and  exposure  assessment. 
Following  extensive  scientific  and 
public  review,  these  five  guidelines  were 
issued  on  September  24, 1966  (51  FR 
33992-34054). 

The  guidelines  proposed  today 
continue  the  guidelines  development 
process  initiated  in  1964.  Like  the 
guidelines  issued  in  1986,  the  new 
proposal  sets  forth  principles  and 
procedures  to  guide  EPA  scientists  in 
the  conduct  of  Agency  risk  assessments 
and  to  inform  Agency  decision  makers 
and  the  public  about  these  procedures. 
In  particular,  the  guidelines  emphasize 
that  risk  assessments  will  be  conducted 
on  a  case-by-case  basis,  giving  full 
consideration  to  all  relevant  scientific 
information.  This  case-by-case  approach 
means  that  Agency  experts  study 
scientific  information  on  each  chemical 
under  review  and  use  the  most 
scientifically  appropriate  interpretation 
to  assess  risk.  The  guidelines  also  stress 
that  this  information  will  be  fully 
presented  in  Agency  risk  assessment 
documents,  and  that  Agency  scientists 
willidentify  the  strengths  and 
weaknesses  of  each  assessment  by 
describing  uncertainties,  assumptions, 
andiimitations,  as  well  as,  the  scientific 
basis  and  rationale  for  each  assessment 

The  guidelines  are  formulated  in  part 
te  bridge  gaps  in  risk  assessment 
methodology  and  data.  By  identifying 
these  gaps  and  the  importance  of  the 
■  missing  information  to  the  risk 
assessment  process,  EPA  wishes  to 
encourage  research  and  analysis  that 
will  lead  to  new  risk  assessment 
methode  and  data. 


Work  on  the-Ptotooked  Guidelines  for 
Assessing  Female  Rieproductive  Risk 
began  in  the  Spring  of  1985.  Draft 
guklelines  were  developed  by  Agency 
work  groups  composed  of  scientists 
from  Uiroughout  the  Agency,  and  the 
drafts  were  peer-reviewed  by 
reproductive  effects  experts  from 
universities,  environmental  groups, 
industry,  and  other  governmental 
agencies. 

After  SAB  and  public  comment 
Agency  sta^  will  prepare  summaries  of 
the  comments,  analyses  of  inajor  issues 
presented  by  commentors;  and" Agency 
responses  to  those  comments  for 
development  of  final  guidelines. 

Date:  June  9. 196B.      '    . 
lofan  A.  Moore. 

Chairman,  Risk  Assessment  Council. 

Cootent* 

I.  Introduction 

U.  Derinitions 

III.  Hazard  Identification  for  Female 
Reproductive  Toxicity 
A.  Laboratory  Animal  Studies  of  Female 
Reproductive  Toxicants:  Indices.  End 
Points,  and  Their  Interpretation 

1.  Protocol  Considerations 

2.  Indices  of  Female  Reproductive 
Toxicity 

a.  Effects  on  Mating,  Conception,  or 
Fertility  of  Parents 

b.  Alterations  in  Gestation  and/or 
Parturition 

c.  Offspring  Sur\'ival 

3.  Other  Female  Reproductive  Toxicity 
'  iBnd  Points 

a.  Alterations  to  the  Female 
Reproductive  System 

(1)  Alterations  in  the  onset  of 
•  •    puberty 

(2)  Alterations  in  the  female 
reproductive  cycle 

(3)  Oocyte  toxicity 

(4)  Premature  reproductive 
senescence 

b.  Female  Reproductive  Organ  Toxicity 

(1)  Ovary 

(2)  Uterus 

(3)  Pituitary  gland 
E  Human  Studies 

1.  Epidemiologic  Studies 

a.  General  Design  Considerations 

.^ .  >(1 )  The  power  of  the  study  i 

(2)  Potential  bias  ip  data  collectioo  .. . 

(3)  Controi  of  other  risk  factors, 
effect  modifieis,  and  confounders 

^  (4)  Statisticarfactors 

b.  Election  of  Outcomes  for  Study 

(1)  Reproductive  history  studies 

(a)  Measure  of  fertility, 
subfertility,  and  infertility 

(b)  Pregnancy  outcomes 

(2)  Community  studies/surveillance 
programs 

2.  Examination  of  Clusters  or  Case 
Reports 

3.  Human  Clinical  Evaluations 
Potentially  Used  in  Epidemiologic 
Research  or  Case  Reports 

C  Pharmacokinetics 
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D.  Comparisons  of  Molecular  Structure 

E.  Weightr^f-Bvidence  Determination 
IV.  Dose-Re^bonse  Assessment  Exposure 

nt  and  Risk  Characterization 
A.  Doae>I«Bponse  Assessment 
a  Bxposu^  Assessment 
C  Risk  Cii^racterization 
V.Referenc^ 

I.  Introducnon 

These  Cvldelines  provide  the  U.S. 
Environmental  Protection  Agency  with  a 
general  apiih>ach  and  frameworic  for 
evaluating  the  potential  female 
reproductive  toxicity  associated  with 
human  expji^ure  to  environmental 
agents.  The  Agency's  authority  to 
regulate  agoits  that  have  the  potential 
for  adverse  effects  on  die  human  female 
reproductive  system  is  derived  from 
diffwent  ttaiutet  Uiat  are  implemented 
throu^  mi^^ple  Program  Offices  within 
the  Agency.  SBecause  many  different 
offices  evaluate  female  repnxluctive 
toxicity,  th^^  is  a  need  for  intra^Agency 
consistency  in  assessing  thes6  types  oi 
effects.  ThQ4e  Guidelines  will  help 
ensure  a  coisistent  approach  in  the 
Agency's  h^klth  risk  assessment  of . 
adverse  femkle  reproductive  effects. 

The  femailk  reproductive  toxicity 
assessmentjs  prepared  pursuant  to  these 
Guidelines  will  be  utilized  within  the 
requirement!  and  constraints  of  the 
applicable  i^tutes  to  arrive  at 
regulatory  decisions  concerning  female 
reproductive  toxicity.  These  Guidelines 
provide  a  general  fomiat  for  analyzing 
and  organizUig  die  available  data  for 
conducting  health  risk  assessments  of 
suspected  fMnale  reproductive 
toxicants.  IJHe  Office  of  Pesticide 
Programs  a^d  the  OfBce. of  Toxic 
Substances  iwithin  the  Agency  have 
previously  teued  testing  guidelines  (1. 
2)  that  prov|4e  protocols  designed  to 
determine  tte  potential  bf  a  test 
substance  to]  produce  reproductive 
toxicity  in  laboratory  animals.  These 
Guidelines  do  not  change  any  statutory 
or  regulatory,  standard*  for  the  type  of 
data  necess^  for  regulatory  decisions, 
but  raUier  prpvide  guidance  for  the 
interpretation  of  studies  conducted 
according  to  the  testing  guidelines 
referred  to^^ve,  as  well  as  information 
on  other  typMs  of  studies  available  when 
reviewing  dajta  on  particular  agentis. 

Risk  asseUment  is  one  of  two 
component^  of  the  regulatory 
decisionmakbig  process.  Risk 
assessment  defines  die  adverse  health 
consequencM  of  exposure  to  a  toxic 
agent  The  dt^er  component  risk 
managemenk;  combines  risk  assessment 
wiOi  the  dir^etives  of  the  enabling 
regulatory  iMislation.  togetiier  with 
technical,  sddioeconomiie.  political,  and 
other  consid  ^rations,  to  reach -ci  decision 


as  to  whether  and  to  what  extent  to 
regulate  future  exposure  to  the  - 
suspected  toxic  agent  Risk  management 
will  not  be  addressed  in  -diese 
Guidelines. 

The  National  Research  Council  (3)  has 
defined  risk  assessment  as  being 
composed  of  some  or  all  of  the  following 
components:  hazard  identification,  dose- 
response  assessment  exposure 
assessment  and  risk  characterization.  In 
general,  the  process  of  assessing  the  risk 
of  female  reproductive  toxicity  may  be 
adapted  to  this  format 

Hazard  identification  is  the 
qualitative  component  of  risk 
assessment  in  which  tiie  available 
experimental  animal  and  human  data 
are  used  to  determine  if  the  agent  is 
likely  to  produce  adverse  female 
reproductive  effects.  TTte  most  relevant 
information  for  humans,  may  be  derived 
from  human  data,  usually  well-designed 
and  well-conducted  human 
epidemiologic  studies  associating 
adverse  reproductive  effects  with 
exposure  to  a  particular  agent  Initial 
recognition  of  some  reproductive 
toxicants  has  stemmed  from  case 
reports  or  clinical  observations  which 
were  later  confirmed  by  hiunan  or 
laboratory  research.  However,  human 
data  are  not  often  available.  Most 
toxicologic  information  is  available  from 
laboratory  animal  studies.  If  only  data 
on  laboratory  animals  are  available, 
then  the  significance  of  animal  data  to 
human  female  reproductive  toxicity 
should  be  evaluated. 

Dose-response  assessment  describes 
the  relationship  between  the  dose  of  an 
agent  and  the  occurrence  of  an  adverse 
effect  on  the  female  reproductive 
system.  This  component  usually  entails 
an  extrapolation  from  the  generally  high 
doses  adnUnistered  in  animal  studies  or 
noted  in  epidemiologic  studies,  to  the 
exposure  levels  expected  from  human 
contact  to  the  agent  in  the  environment 
At  present,  there  are  no  mathematical 
models  developed  for  the  dose-response 
analysis  of  adverse  female  reproductive 
effects  from  exposure  to  environmental 
agents.  In  the  absence  of  appropriate 
mathematical  modeU,  uncertainty 
factors  or  margin  of  exposure 
approaches  are  used.  Appropriate 
mathematical  models  are  being  sought 
by  the  Agency  for  performing  dose- 
response  analyses  of  female 
reproductive  toxicity. 

The  exposure  assessment  component 
of  risk  assessment  identifies  populations 
exposed  to  die  agent  describes  their 
composition  and  size,  and  presents  the 
types,  magnitudes,  frequencies,  and 
durations  of  exposure  to  die  agent. 
There  are  cohsideratioils  of  exposure 
which  are  discussed  in  these  Guideliiies 


that  should  be  taken  into  account  when 
assessing  female  reproductive  effects. 
Details  of  other  exposure  considerations 
are  discussed  in  a  separate  guidelines 
document  (4). 

In  risk  characterization,  the  results  of 
the  exposure  assessment  and  dose- 
response  assessment  are  combined  to 
estimate  the  reproductive  risk.  As  part 
of  risk  characterization,  a  description  of 
the  strengdis  and  weaknesses  in  die 
hazard  identification,  dose-response 
assessment  and  exposure  assessment 
are  discussed.  Major  assumptions, 
scientific  Judgments,  uncertainties,  and 
to  the  extent  possible,  estimates  of 
uncertainties  are  presented. 

In  diese  Guidelines,  evaluation  of 
toxicologic  data  for  determining 
potential  adverse  effects  on  the  female 
reproductive  system  will  be  addressed. 
However,  reproduction  depends  upon 
die  integrity  of  both  die  male  and  the 
female  reproductive  systems,  and  can  be 
affected  by  other  health  concerns  such 
as  genetic  abnormalities,  prenatal 
exposure  to  carcinogens,  or  adverse 
developmental  «ffects.  The  evaluation  of 
toxicologic  data  affecting  die  male 
reproductive  system  is  addressed  in  the 
Agency's  Proposed  Guidelines  for 
Assessing  Male  Reproductive  Risk  (5). 
Issues  relating  to  genetic  toxicohigy  are 
discussed  in  Ae  Agency's  Guidelines  for 
Mutagenicity  Risk  Assessment  (6). 
Issues  related  to  carcinogenesis  are 
discussed  in  die  Agency's  Guidelines  for 
Carcinogen  Risk  Assessment  (7).  Issues 
related  to  adverse  developmental  effects 
are  addressed  in  the  Agency's 
Guidelines  for  die  Health  Assessment  of 
Suspect  Developmental  Toxicants  (8). 
In  the  United  States,  approximately 
15%  of  couples  where  the  wife  is  of 
childbearing  age  are  infertUe  (9).  It  is 
estimated  that  only  a  portion  of  human 
fertilized  oocytes  survive  to  term  (la  U. 
12. 13. 14).  For  successful  reproduction 
to  occur,  it  is  critical  that  the  inherent 
biological  integrity  .of  the  human 
reproductive  system  be  maintained. 
Events  in  the  finale  reproductive  cycle 
are  closely  interrelated:  alterations  in 
one  event  in  the  cycle  can  cause 
alterations  in  other  events  in  the  cycle. 
For  example,  a  short  or  inadequate 
luteal  phase  of  .the  menstrual  cycle  is 
associated  with  disorders  in  ovarian 
steroidogenesis,  gonadotropin  secretion, 
and  endometrial  integrity  (15. 16, 17). 
Toxicants  may  interfere  with  luteal 
function  by  altering  hypodialamic  or 
pituitary  function  and  by  affecting 
ovarian  response  (18, 19).  For  these 
reasons.  It  seem*  {Prudent  for  die  Agency 
to  minimize  eiqxisures  to  agents  having 
the  potential  ftir  adversely  affecting  the 
female  reproductive  system. 


Exposures  to  toxicants  can  have  a 
numb«f  t>f  diffwmt  advene  female 
reproductive  effects,  including 
aDeratioas  in  the  onset  of  pubierty. 
fertility,  depressed  libido,  menstrual 
irregularities,  and  pieraature 
reproductive  senescence  (20, 21,  22,  23). 
Numerous  agents,  including  estrogenic 
agents,  androgenic  agents,  polycyclic 
aromatic  faydrocarboos,  ionizing  and 
non-ionizing  forms  of  radiation,  cancer 
chemotherapeutic  agents,  nauroactive 
drugs.  MMi  baavy  metals  hays  been 
identifiad  as  {MtteatiaUjr  prodacfaig 
adverse  female  svprodaettvfr  efiisct»  (24, 
25. 26. 17).  Additional  tofonnatioa  on  the 
adverse  effects  of  nprodnctlve  toxicants 
found  in  erndfonmortal  er  la 
occttpati«Qil  setttnai  haa^iea    vr^  ^ 
^JiscBsaad  tai  •  Banker  «l  mview  arttdsa 
and  baJckgWHid  documents  (28, 2ft  30i 
31,32.as>M). 

Agenls«ta  afleet  the  feisale 
lepiuduUtire-iyslem  daring  a  number  of 
smoeptihle  period*  dm  Ing  dewffapment 
The  t^rodnrtive  syslsm  begins  ter  form 
eady  kigettatlott.  bat  Mraedml  md 
fiaactenri  matmetloB  does  not  occur 
until  pnbatty.  Eiqieeare  to  toxicants 
ea>tf  1»-<fa»ekninieut  can  lead  to- 
morphaiagia4  Mocbanicals 
physfologiBntatad/or  betmvioMl 
attetattenettarf  may  affect  fepredMeti¥e  ■ 
fanctlott  or  peribimanoe  well  aHe^  tfie 
time  of  inittel  exponoe.  Adverse  effects 
sudi  as  reduced  fertility  in  Uie  offspring 
may  be  one  of  the  delayed 
consequences  of  in  utero  exposure  to 
toxicants;  however,  other  effects,  such 
as  adverse  effects  on  behavior, 
alterations  in  reproductive  cycles,  or 
gonad  toxicity  are  also  possible  (33,  38, 
37,38). 

These  Guidelines  focus  on  the 
evaluation  of  toidcologic  data  frbm 
humans  and  experimental  animals,  and 
the  strengths  and  limitations  of  studies 
currently  used  to  develop  toxicity  data 
will  be  described.  Guidaince  for  the 
evaluation  of  results  from  currently  used 
testing  protocols,  as  well  as  other 
scientific  infematiof}  belpfiil  in  making 
a  determination  c^  potentiel  female 
reproductive  effects,  is  included. 

n.  Definitions 

For  the  purposes  of  these  Guidelines, 
the  following  definitions  will  be  used. 

Acyclicity.  The  cessation  of  estrous 
cyclicity  (in.  rodents)  or  menstrual 
cydidty  (in  humans  and  Qonhuman 
primates). .  . 

FemaJe  reproducUvf  eych.  The 
periodic  recenence  of  events  in  die 
neetoendocriae  and  generative  system 
(hypothatamos.  pituitary,  ufena^-    ■ 
ovaries,  and  accessory  sexual 
structures)  associaled  with  estrus  in 


lower  mammals  and  menstruation  in 
humans  and  nonhuman  primates. 

Female  reprodaotive  toxicity.  Adverse 
effect  observed  in  the  female 
reproductive  system  that  may  result 
from  exposufe  to  chemical  or  physical 
agents.  Female  reproductive  toiddty 
includes,  but  is  not  limited  to,  adverse 
effects  observed  in  sexual  behavior, 
onset  of  puberty,  fertility,  gestation, 
parturition.  lactation,  or  premature 
reproductive  senescence. 

Fertihty.  The  abiHty  to  achieve 
Qonceptioti  and  to  pcoduce  offspring.  For 
litter-bearing  spectes,  the  number  of 
offspring  per  Utter  is  also  used  as  a 
measure  of  ferttllty.  Reduced  intiUty  is 
sometime*  fefeited  to  a*  subfecfi^. 

Infertile.  Lading  fectflfty.  Infertffity 
may  be  tempocaiy  or  pemaneat: 
permanent  ihfertOity  ls.tenBe4  *ieiilily. 

Puberty.  The  series  of  events  in  which 
the  generative  oniEUis  beopme  capable 
of  rq}rodu6tive  ability,  te  hnnian*» 
puberty  i*  general^  characterized  by 
somatio  grMvth.  th»  deyelopranit  of 
secaondaty  sex  bharacteiistics  and  the 
onset  of  tfife  first  menstcual  cyde,  and  in 
rodents  b]^  the  occurrence  of  vagjttd  . 
opening  «iN^tt«  oBMt  of  t^,fiat  Mtcojiis 
cy'cle^  ". ..  :i  -  'ir.--  •".•■  .sv.,>.,„.  _\,-~  - .'.'  ^  , 

Repnxfbt^vfeeneec&iiDe.  Tte  Ibes  of 
repiodnctive  capabiBty  associated  with  - 
aging.  lahimunu,  geaereUy 
characterized  by  irregularities  and 
subsequent  cessation  of  menstrual 
cycles,  and  in  rodents  by  irregularities 
or  disturbances  to  estrous  cydidty  (e.g., 
constant  estrus,  constant  diestrus.  or 
anestrus).  with  eventual  cessation  of 
reproductive  cycles. 

m.  Hazard  Mentffication  for  Female 
Reproductive  Toxidty 

A.  Laboratory  Animal  Studies  of  Female 
Reproductive  Toxicants:  Indices,  End 
Points,  and  Their  Interpretation 

In  the  hazard  identification  part  of  the 
risk  assessment,  data  are  evaluated  to 
determine  whether  an  isgent  has  the 
potential  for  producing  an  adverse 
female  reproductive  effect  Adverse 
effects  are  evaluated  from  indices  and 
end  points  and  other  date  on  tiM 
functional  or  structural  integrity  of  the 
female  reproductive  system.  In  these 
Guidelines,  adverse  effects  on  the 
female  reproductive  system  will  be 
emphasized;  however,  aS  adverse 
outcomes,  induding  systemic  effects, 
should  be  carefidly  consideoed  and 
fectored  into  the  total  analysis. 

1.  Protocol  Considerations 

Reproductive  toxidty  stndie*  in 
laboratory  animalfgeneiFaDy  Involve 
conttmoo*  exposure  tOia  test  subetan^e 
~  for  one  or  more  generations^  The  Office' 


of  I^stidde  Programs  and  the  Office  of 
Toxic  Substances  liave  published 
guifkrlines  descriUng  the  conduct  of 
tests  used  for  the  evaluation  of  potential 
reproductive  toxicants  (1. 2J.  in  the  first 
parental  (H>)  genemtioo  of  animals,  both 
females  and  males  are  exposed  to  the 
test  substance.  Males  and  females  are 
exposed  prior  to  cohabitation  and 
throu^^iout  the  ccdmbitation  period,  and 
female*  are  also  cx|Kised  di^^ 
gestation,  parturition,  ami  lactation  of 
the  first-generatton  pops.  One  vr  two 
Utters  nay  be  produced  by  each 
parentid  generatfam.  Off^lng  are 
potentially  exposed  to  the  test 
substance  in  atero  throng  the  modier^s 
ralBu  er  by  iqgration  of-matemBl  feed 
during  the  Ihctation  period. 

In  tte  twn-g^ieratioa  and  diree- 
generatlon  tests,  postnatal  maturation 
and  reproductive  capadty  of  the 
offsprteg  sand  the  cunndative  effects 
throogh  generations  an  eveloated.  In 
the  one-generation  test  only  the  parental 
generation  is  evilluiBfed  for  reproductive 
ability,  which  indudes  the  viability  and 
grow^  of  the  titters  to  weaning. 

in  a  continuous  breeding  protocol,  the 
parentri  generation  is  aUowed  to  breed 
and  pRKUce  ofhpring  continuously  for 
14  weeksitSB)".  ^  toffvellttera  can  be 
produced  and  removed  et  birtti.  with  the 
daau  providing  lactation  support  for  the 
last  litter,  in  some  cases,  the  last  litter 
may  be  allowed  fo  grow  to  reproductive 
maturity  and  prodoce  a  subsequent 
generation  The  Intervals  between  litters 
and  alterations  in  the  litter  size  may  be 
used  to  evaluate  gradual  changes  in 
fertility,  ff  effects  on  fertiUty  are 
observed  in  the  first  generation^ 
additional  reproductive  evaluations  may 
be  conducted,  induding  fertility  studies 
to  define  the  affeded  gender  and  gonad 
toxicity.  At  present,  a  number  of  agents 
are  being  evaluated  using  this  type  of 
protocol,  and  Its  utility  is  undergoing 
vaUdation  (39). 

Ideally,  study  desi^s  for  aD 
reim>ductive  toxidty  evaluations  should 
include  a  high  dose  which  produces 
spme  indication  of  maternal  or  adult 
toxidty  (k^..  a  level  which  produces  8 
statisticalhp  significant  reduction  in. 
.  body  wel^  weight  gain,  or  specific 
organ  toxicity,  but  no  more  than  10% 
mortaUty),  a  low  dose  whldi 
demonstrates  a  no  obsehred  effect  level 
(NOEL)  for  adult  and  otfepring  effeets, 
and  at  least  one  intermediate  dose  J^vel. 
A  concurrent  control  g^up  freated  with 
the  vehicle  used  for  agent 
administration  shoidd  be  included.  The 
route  of  en>otare  ihould  be  carefully 
c»nsideRKl  end  evahMted  along  with 
°  any. 9v«ita|ble  pharmacokinetic  data. 
Ideally,  test  animals  should  be  selected 
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based  on  c4»^Biderations  of  species, 
•train,  age.  I  height,  and  health  status 
and  be  randbmiced  to  dose  group  in 
order  to  reduce  bias  and  provide  a  basis 
for  perfonnitag  valid  statistical  teste. 
Consideration  should  be  given  to  sample 
size,  and  thQ  sensitivity  and  specificity 
of  the  end  ppint  used  for  the  detection  of 
the  adverse  reproductive  effect  (40). 

In  other  toxicity  studies,  examination 
of  the  reprbouctive  organs  may  provide 
additional  female  reproductive  data.  In 
the  subchrQtic  toxicity  test,  animals  are 
generally  ei(|>osed  to  an  agent  beginning 
at  the  postiMeaniog  stages  (5  to  7  weeks 
of  age)  aiid  ^tinuing  for  a  period  of  90 
days.  At  neidropsy.  female  reim>ductive 
organs  may  be  examined 
histopalhologicaUy.  If  available, 
observations  on  the  estrous  cycle  may 
also  provideuseful data  for  the 
evaluation  of  reproductive  effects. 

In  chroni^jroaent  toxicity  studies, 
animals  arb  Exposed  to  agents  for  a 
.  period  of  aj^proximately  IS  months  to  2 
years,  and  14  some  cases  animals  are 
sacrificed  ajtje-month  intervals. 
Observatiim  of  female  reproductive 
oigan  weigj^^s  and  careful 
histopathologlcal  examinations  may 
provide  useiiQ  data.  Observations  of  the 
premature  depletion  of  primordial 
oocytes  or  tie  premature  onset  of 
reproductivie  senescence  may  also 
provide  usejfvl  information  in  the  total 
evaluation  pt  reproductive  effects. 

In  all  toxidty  testing  protocols, 
signiflcant  dl^anges  in  other  systemic 
end  points  d^ould  also  be  considered. 
These  includb  significant  changes  in 
body  weighi.  changes  in  relative  and 
absolute  organ  weight,  changes  in  food 
and  water  C|ansunq)tion.  clinical 
pathology,  gnoss  necropsy,  and 
histopatholMic  changM.  Body  weight 
changes  shqi^d  be  evaluated  for  the 
growdi  period  prior  to  mating  as  well  as 
during  gestijlton  and  lactation.  Even  in 
the  presenc^jof  body  weight  decreases, 
adverse  eff^i^  on  reproductive  end 
point  parauMters  are  of  concern.  Data 
on  food  and|  ^ater  consumption  are 
useful  whe«il  an  agent  is  suspected  of 
affecting  efuiency  of  food  utilization  or 
palatabili^j  or  of  having  effects  on 
water  intake  lor  excretory  function. 
Clinical  obsJBlrvations  must  be  carefully 
evaluated  tn  indications  of  adyerse  ' 
effects.  Groi^  necropsy  and 
histopatholtmc  data  may  aid  in 
determining!  fhe  toxic  dose  levels. 

2.  Indices  of  if emale  Reproductive 
Toxicity        I 

Incttcel  ^fUmieful  for  the  qualitative 
evaluatienQ  aijfeiBale  reproductive 


toxicity  (Table  1).  Itiese  indices  may  be 
calculated  fixmi  data  obtained  from 
laboratory  animal  reproductive  toxicity 

studies,  and  have  been  discussed  in  a 
number  of  publications  (40. 41. 42. 43. 
44). 

Table  h—Iridicea  Used  To  Determme 
Reproductive  Toxidty 


Mate  Mating  Index 

Number  of  bmIm  for  which 
maHng  (MBinal  plug  or 
tperai)  WM  eonflfmed 

Number  of  malet  used  for 
mating 

Male  Fertility  Index 

Number  of  male*  for  which 
pregnancy  wai  con- 
finned  In  at  least  one 
female    

Number  of  males  used  for 
'    mating 

Female  Mating  Index— 

Number  of  estrous  cycles 
with  copulations  (one 
counted  per  estrous 
cycle) 


References 


XlOD 


..«. 


-XlOO 


....4a  41. 


Number  of  estrous  cycles 
required  for  conception 
(or   length   of  Ifane   re- 
quired for  conception) 
Female  Fertility  Index 

Number  of  females  pre- 
sumed pregnant  (pres- 
ence of  seminal  plug  or 
spetm) 

Number  of  females  coha- 
bited with  fertile  males 

Female  Fecundity  Index 

Number  of  females  with 
confinned  pregnancy 

Number   of   females    pre- 
sumed   pregnant    (pres- 
ence of  seminal  plug  or 
sperm) 
Parturition  Index.. 


XlOO 


..30.  39. 4a 
41.42. 


XlOO 


..4a 


XlOO 


-4a 


Number  of  parturitions 

Number  of  females  with 
confinned  pregnancy 

Gestation  Index .. sa  Sa  41. 

Number  of  females  with 
. hvebom 

Number  of  females  with 
confirmed  pregnancy 
Uve  Litter.  Size . ___™___„41. 


-XlOO 


-XlOO 


Number  of  live  offspring 
Number  of  females 


-XlOO 


pre- 

(pres- 

or 


sumed  pregnant 
ence  of  seminal 
sperm) 

Uve  Birth  Index . „.^  «. 

Mean  pup*  bom  alive  per 
litter 


Mean  pup*  bom  per  Utter 
ViabiHty  index 

Mean  pup*  alive  day  4  per 
[ litter 

Mean  pup*  bora  aUve  per 
Utter 


~3a  4a  41. 
42. 


Table  1.— Indices  Used  To  Determine 
Reproductive  Toxicity— Contitmed 


Lactation  Index. 


Reference* 
-30.  4a  41. 


Mean  pop*  alive  day  21 
perHtter 

Mean  pup*  alive  day  4  per 
litter 
Weaning  faidex  (if  litter  sise  is 
reduced). 

Mean  pups  alive  day  21 
per  litter 

Mean  pups  kept  day  4  per 
Utter 
Preweaning  Index. 


42. 


3a41. 


_4I. 


Mean  pupa  bora  per 
Utter— Mean  pups 
weaned  per  Htter , 

Mean  pupe  bom  per  Utter 

'Historically,  these  indices  are  calculated  and 
expreeaed  a*  percent  based  upon  pup  incidence 
data.  However.  oRaprine  reapooae  is  dependent 
upon  the  enviraonent  «  the  Utter,  therefore  the 
Utter  should  be  used  as  the  experimental  unit  for 
statistical  taalysis. 

Since  in  most  current  reproductive 
toxicity  study  protocols,  both  males  and 
females  are  exposed  to  the  agent  before 
matkig.  it  may  be  difficult  to  determine 
which  sex  has  been  specifically 
affected.  If  available,  data  on  exposed 
females  mated  with  unexpMed  males 
are  importf^t  in  determining  effects 
primarily  affecting  the  female. 

a.  Effects  on  Mating.  Conception,  or 
Fertility  of  Parents.  Vcte  male  mating 
index  is  rarely  reported,  but  generally 
can  be  calctilated  for  the  parental.  I^, 
generation  and  at  each  mating  (Fi  and  Ft 
of  subsequent  generations).  The  male 
mating  index  may  provide  infmnation 
on  the  number  of  "sexually  active" 
males.  A  decrease  in  the  male  mating 
index  may  be  due  to  many  factors:  for 
example,  an  alteration  in  libido  that  may 
be  reflected  in  altered  endocrine 
balance.  Mating  befaaviw  parameters 
are  usefiil  becaiuse  they  can  yield 
information  about  the  integrative 
function  of  the  neuroendocrine-gonadal 
axis  (43).  Details  of  male  reproductive 
toxicity  end  point  parameters  are 
discussed  in  the  Proposed  Guidelines  for 
Assessing  Male  Reproductive  Risk  (5). 

The  male  fertility  index  gives  an 
indication  of  the  outcome  of  mating 
whichis  usually  confinned  either  by  the 
presence  of  a  copulatory  plug  or  by 
motile  sperm  in  the  vagLial  smear. 
However,  neither  of  these  indicators 
necessarily  guarantees  that  pregnancy 
will  ensue,  llie  male  must  provide  an 
adequate  number  of  Intrmnissions  and 
ejaculations  for  the  female  to  respond 
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with  sufficient  progesterone  for  the 
initiation  61  pregnancy  (46. 47).  The 
copulatory  plu^reflects  the  secretions 
froBi-the  m^  accessory  gland. 

In  determining  the  female  ftiating 
index,  evidence  of  copulation  is 
characterized  by  the  presence  of  a 
copulatory  plug  and/or  motile  sperm  in 
the  vaginal  smear.  For  evaluation  of  the 
female  mating  index,  information  on  the 
number  of  estrous  cycles  or  the  length  of 
time  required  for  conception  is 
desirable.  Determination  of 
pseudopregnancy  or  constant  estrus  is 
important,  since  the  occurrence  of 
pseudopre^ancy  would  make  the 
female  temporarily  unavailable  for 
mating.  Data  on  the  estrous  cycle  may 
provide  some  indication  of  si^tle 
alterations  in  endocrine  status  and  this 
is  of  concern,  since  alterations  in 
cyclicity  suggest  that  major  controlling 
mechanisms  for  normal  female 
reproduction  have  been  affected  (48). 

llie  female  fertility  index  gives  a 
general  measure  of  fertility  ol  the  strain- 
and/or  species,  regardless  of  pregnancy 
outcomes  since  females  that  have  mated 
(plug  or  sperm  in  vaginal  lavage)  are 
presumed  to  become  pregnant.  In  some 
cases,  if  females  are  not  pregnant  after 
21  days,  the  anima]s  are  ce-exposed  to 
proven  fertile  males  of  the  same 
treatment  group.  If  females  do  not 
achieve  pregnancy  after  the  second 
mating  trial,  this  indicates  an  adverse 
effect  on  female  fertility.  The  use  of 
proven  males  in  reproductive  studies 
may  be  desirable  because  such  use 
minimizes  interpretation  errors  thai  can 
arise  if  inexperienced  males  are  used. 
Information  on  the  occurrence  of 
pseudopregnancy.  acyclidty,  and/or 
irregular  cycles  may  provide  insist  in 
determining  the  causes  responsible  for 
an  animal's  not  achieving  pregnancy. 
The  female  fecundity  index  reflects 
the  percentage  of  matings  resulting  in 
confirmed  pregnancies.  This  index 
reflects  the  total  number  of  dams  that 
have  achieved  pregnancy,  including 
tfiose  that  deliver  at  term,  abort,  or  have 
their  litters  ful^  resorbed.  An  accurate 
determination  of  the  fecundity  index 
requires  a  careful  evaluation  of  the 
uterus  at  necropsy  for  the  presence  of 
implantation  sites  aiidtat  resorptions.  In 
a  reproduction  study  with  two  litters  per 
generation,  calculations  of  this  index  are 
generally  available  for  the  second  (F^) 
*  litter. 

b.  AJteratioBS  in  Gestation  and/or 
Parturitioa^  Gestation  and  parturition  in' 
mammals  are  conboUed  by.  several 
endocrine  hormcmes.  In  rodents, 
prolactin-i»  the  primary  hotmone  that 
controls  luteal  function.  The  secretion  of 
placental  lactogen  is  necessary  for 
pregnancy  maintenance  and  is 


controlled  by  pn^ctia  production  (4a 
sa  51).  Other  hormone*  needed  hi 
prepiancy  are  estrogen  and  letetnlzing 
bormoaes.  AlteralioM  in  the  loqgth  of 
gestation  or  parturition  induced  by  an 
agent  in  rodents  is  of  concern  since  this 
suggests  that  altera tioa  in  hormonal 
controIHng  mechanisms  have  been 
affected.  In  general,  similar  endocrine 
controlling  mechanisms  are  involved  in 
mammalian  reproductive  processes  (52, 
53,  54,  55). 

The  parturition  faidex  can  be 
calculated  to  evaliiate.the  development 
of  the  conceptus  until  the  time  of 
parturition,  regardless  of  whether  the 
offspring  are  alive  or  stillborn.  The 
gestation  index  can  be  calculated  to 
evaluate  the  etTiciency  oi  pregnancy 
resulting  in  at  least  one  live  offiipring. 
This  index  may  provide  limited 
information,  since  litters  with  only  one 
pup  are  counted  the  same  as  those  with 
more  than  one  pop.  This  index  provides 
an  indication  of  fetal  mortality  when  the 
whole  litter  consist*  of  stillborn 
offspring  or  if  there  are  indications  of 
100%  resofjitions. 

c.  Offspring  Survival.  The  live  litter 
size  represents  the  mean  mimber  of  live 
pups  per  litter  based  on  the  total  number 
of  female*  that  have  conceived.  A 
decrease  in  live  Utter  size  could  result 
from  either  a  decrease  in  numbers  of 
oocytes  ovulated,  an  increase  in  the 
number  of  pre-  or  postimplantation 
losses,  or  an  increase  in  Ate  incidence  of 
pregnant  females  that  do  not  deliver  or 
have  viable  offspring.  Therefore,  in  the 
evaluation  of  live  litter  size,  it  is 
important  to  have  information  on  the 
pregnancy  status  of  all  of  the  dams  in 
the  study.  The  total  number  of  females 
that  conceive,  including  those  dams  that 
have  fully  resorbed  litters,  should  be 
considered. 

If  available,  information  on  the 
number  of  oocytes  ovulated  (recently 
formed  coipora  lutea)  versus  those 
implanted  would  be  useful  in  evaluating 
pre-  and  early  postimplantation  losses. 
These  data  may  provide  additional 
information  that  can  be  used  in  the 
overall  evaloatioR  of  female 
reproductive  effects. 

The  live  Wrth  index  varies 
proportionally  with  the  number  of 
stillborn  in  each  litter.  A  decrease  in  this 
index  usually  reflects  compound-related 
effects  manifested  primarily  during  the 
advanced  stages  of  pregancy  and 
resulting  in  observation  of  stillborn 
pups.  A  distinction  between  offspring 
that  are  stillhorai  (died  in  ulero)  and 
those  that  die  shortly  after  birth  (Hve 
bom)  may  not  elweys  be  feasiMe,  since 
the  viability  of  all  offspring  at  birth 
canY^ot  always  be  observed  imme(ttately 
after  birth.  Cannibarizatimi  of  the  pups 


is  another  pheBonenon  that  oocors  in 
rodent*  and  can  obsctue  die 
interpretation  of  this  index. 

The  viability  index  to  a  reflection  of 
the  number  of  pupe  diat  survive  to 
postnatal  day  4,  while  the  lactation 
index  feflects  the  survival  of  offspring 
from  day  4  untii  day  21  after  birth.  The 
viability  index  can  also  be  used  to 
analyze  the  survival  of  pups  to  different 
days  of  postnatal  life,  such  as  days  5, 7, 
and  12.  A  decrease  in  viability  or 
lactation  bidex  reflects  deaths  occurring 
during  the  postnatal  period  and  may 
reflect  adverse  effects  induced  by  one  or 
more  factors:  Postnatal  nourishment, 
maternal  behavioral  patterns,  and 
potential  postnatal  exposure  to  the- 
agent  transferred  through  the  milk 
following  passible  in  utero  exposure. 
However,  regardless  of  the  etiology  of 
offspring  mortafity.  an  impairment  of 
either  the  viability  faidex  or  the  lactation 
index  is  generally  considered  indicative 
of  an  adverse  effect. 

In  many  reproductive  studies  where    . 
litter  size  is  reduced,  a  weaning  index 
may  be  reported  instead  of  the  lactation 
index.  TTiis  index  represents  the  ability 
of  the  pups  kept  on  day  4^  to  survive  to 
day  21.  Tlie  overall  offspring  mortality 
can  be  determined  if  the  preweening 
index  is  reported. 

In  the  consideration  of  pup  survival, 
alterations  in  pup  body  wieigbts  should 
be  made  and  carefuITy  evaluated.  A 
permanent  weight  change  may  be 
considered  more  severe  than  a 
transitory  change,  however,  little  is 
known  about  the  long-term 
consequences  of  short-term  postnatal 
wei^t  changes.  For  example,  it  is 
possible  for  functional  effects  to  occur 
even  in  offspring  attaining  their 
expected  weight  Offspring  body  weight 
data  from  other  generations  and 
concurrent  and  tdstorical  controls  may 
provide  additional  information  for 
interpretation  of  these  effects. 

3.  Other  Female  Reproductive  Toxicity 
End  Points 

Adverse  effects  on  the  female 
reproductive  system  induced  by  toxic 
agents  are  not  limited  to  observations  of 
infertility,  adverse  pregnancy  outcomes, 
or  adverse  influence*  on  offspring 
survival.  Rather,  it  has  been     - 
demonstrated  in  a  number  of  instances 
that  subtle  alterattons  in  structural  or 
functional  competence  of  the  ovaries, 
hypothalamus,  pituitary,  or  alteration* 
in  feedback  mechanisms  may  occur    . 
during  critical  periods  of  reproductive 
development  as  well  as  during-  other 
periods  of  reproductive  Ufe.  I^ese 
deficits  in  the  female  reproductive 
system  may  be  observed  at  dose  levels 
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below  that  jMrhich  result  ia  infertility  or 
produce  otl^  overt  efiecU  (56^  57. 58). 
At  presentl^vahiatioiM  of  these  other 
types  of  ad^rkrae  effects  on  the  female 
reproductive  system  are  not  routinely 
performed  ia  testing  protocol  for 
reproductiya  toxicity  studies;  however, 
if  these  dat^  are  available,  diey  are  of 
value  becafie  these  can  provide 
additional  formation  on  interrelated 
end  points  atid  mechanisms  of  action, 
llie  long-teftn  consequences  of  adverse 
female  repi^ductive  effects  often  are  not 
known.  an4  additional  data  on  the 
female  repitlductive  system  oiay 
contribute  T^luable  insight  concerning 
potential  hi^ltian  female  reproductive 
toxicity. 

a.  Alteraupns  to  the  Female 
ReproducU^  System— {\)  Alterations  in 
the  onset  of  puberty.  Significant 
alterations  {•  the  onset  of  puberty 
suggest  tha^  pormal  female  reproductive 
function  may  have  been  disturbed.  A 
change  in  tqc  onset  of  puberty  may  be 
associated  With  other  adverse  effects  in 
reproductive  function  (i.e..  alterations  in 
cyclicity.  pnemature  reproductive 
failure)  (5a|40).  Changes  in  the  onset  of 
puberty  arel  if  concern  because  this 
indicates  that  biological  mechanisms  for 
puberty  onaat  have  been  affected. 
Mechanisma  controlling  puberty  onset 
are  generally  considered  similar  for 
laboratory  ^imals  and  humans  (61).  If 
such  observations  are  available,  these 
should  be  c^hsidered  along  with  other 
female  reproductive  end  points  of 
toxicity.      1 1 

(2)  Altermons  in  the  female 
reproductive  cycle.  Significant 
alterations  in  the  pattern,  duration,  or 
regularity  of  the' female  reproductive 
cycle  are  oflttoncena  since  they  suggest 
that  intrinsic  controlling  medianisms 
have  been  dUered  in  die  female 
reproductiv^jsystem  (62).  Data  on 
vaginal  (^Itogy  can  provide 
infonBationjan  the  cyclic  changes  in 
endocrine  n||ieu.  If  available,  data  on 
the  estrous  (Vcle  before,  during,  and 
after  treatment  are  useful  in  evaluating 
treatment-related  effects,  since  rodents 
are  generallvi  observed  to  have  altered 
estrous  cyc^  before  they  become 
acyclic  (i.e..  constant  estrus.  constant 
diestrus.  or  enestrus]  (63. 64). 
Alterations  ia  cyclicity  may  be 
associated  with  subtle  alterations  in 
functional  rf  tponse.  such  as  lengthening 
the  time  neoassary  for  achieving 
conception:  iterations  in  the  pattern, 
duration,  or  »)itensity  of  reproductive 
hormones  rcMulting  in  subsequent 
reproductive  [ailure:  and  alterati<Mis  in 
receptor  bin4ing  or  hormone  clearance 
rate  that  affi^t  the  magnitude  or  quality 
of  reproductive  responsiveness  (65). 


These  data,  if  available,  are  useful  in  the 
overall  evahiatiott  for  estabUahing  the 
spectrum  of  possible  adverse  effects 
affecting  female  reproduction. 

(3)  Oocyte  toxicity.  A  sigaifKant 
reduction  in  the  number  of  pitaordial 
oocytes  may  indicate  a  potential  far 
adverse  fnnale  rqnodoctive  effects. 
Reductimu  in  the  primordial  oocyte 
population  are  of  concern  because  they 
have  been  reported  to  be  associated 
with  infertihty  and  premature  ovarian 
failure  in  test  animals  and  humans  (35. 
66).  However,  oocyte  toxicity  is 
dependent  on  species,  strain,  and  time 
of  insult  ff  available,  this  information 
may  be  useftd  in  supporting  information 
on  premature  reproductive  feihire  or 
infertility. 

(4)  Premature  reproductive 
senescence.  Ptemature  reproductive 
senescence  due  to  toxicant  exposure 
can  occur  because  of  adverse  effects  to 
either  the  ovary  or  the  hypothalamus- 
pituitary  axis  (ea  67).  The  observation 
of  premature  reproductive  senescence  is 
of  concern  because  reproductive  failure 
is  associated  wiA  alterations  in 
mechanisms  of  ovarian,  hypothalamic- 
pituitaiy.  and/or  uterine  function  (68).  ff 
available,  these  data  are  useful  m 
defining  the  spectrum  of  potential 
adverse  female  reproductive  effiects. 

h.  Female  Reproductive  Organ 
Toxicity.  Additional  information  on 
female  reproductive  toxicity  may  be 
obtained  firom  wei^t  determinations, 
histopadiologic  evaluations,  and  other 
information  on  the  ovaries,  uterus,  and 
pftuftary  gland. 

(1)  Ovary.  Significant  alterations  in 
ovarian  weight  may  be  considered  an   ' 
indication  of  female  reproductive  organ 
toxicity.  However,  it  ^ould  be  noted 
that  ovarian  weight  varies  greatiy  with 
stages  of  the  reproductive  cycle  and  the 
number  and  amount  of  corpora  lutea 
present.  In  the  rat,  corpora  lutea  from 
three  or  four  previous  cycles  generally 
persist  in  any  given  cycle  of  observation 
(68, 70).  The  significance  of  alterations 
in  ovarian  we^t  as  a  toxic  response 
can  be  better  evaluated  if  accompanied 
by  information  on  ovarian  morphology, 
such  as  the  lack  of  iblUcle-endosed 
oocytes,  the  lack  of  corpora  lutea,  or  ■ 
presence  of  ovarian  cyst(s).  More  subUe 
alterations  can  be  evaluated  if 
morphometric  analysis  of  germinal  cell 
types  is  available  (71, 72).  Evaluation  of 
the  major  compartments  of  the  ovaiy. 
epithelial  capsule,  stroma,  and  follicular 
cells  may  piovide  additioaal  indications 
of  ovarian  toxicity.  Other  information 
which  helps  to  define  the  mechanisms 
for  the  adverse  reproductive  effects 
includes:  Hormone  binding 
characteristics,  hormone  dearance 


rates,  and  short-tenB  assays  of 
functional  responsive  (e.g.,  in  vitro  cell 
assays:  ovarian  tni/or  hypodialamic- 
pituitary  response  to  gonadotrophic 
hormones  or  steroids)  (73). 

(2)  Uterus.  An  alteration  in  the  weight 
of  the  uterus  may  be  considered  an 
indication  of  female  reproductive  organ 
toxicity.  However,  it  shodkl  be  noted 
tiiat  uterine  weight  fhictuates  normally 
during  the  course  of  the  reproductive 
cycle.  Uterine  weight  increases 
dramatically  in  response  to  estrogen 
stimulation  produced  by  the 
preovulatory  folHdeCs).  This  increase  in 
ulMine  wei^t  has  been  used  as  a  basis 
for  compar^  relative  potency  of 
estrogenic  compounds  in  iti  vivo  assays 
(74).  Subtle  alterations  in  uterine 
histfrfogy  can  be  detected  if  the  cydical 
nature  of  uterine  and/or  vaginal 
histology  are  not  synchronous  witii  the 
normal  events  of  the  estrous  cyde. 
Before  ovulation,  uterine  and  vaginal 
histological  observations  reflect 
estrogen  influence;  following  ovulation, 
histological  observations  reflect 
progesterone  influence  (75).  Asynchrony 
of  uterine  histology  with  cellular, 
hormonal  or  biochemical  events  related 
to  the  estrous  cyde  suggests  alterations 
in  mechanisms  which  may  adversely 
affect  reproductive  processes. 

(3)  Pituitary  glaad.  Alterations  in  the 
weight  of  the  pituitary  gland  may  be 
considered  an  adverse  toxicologic 
effect,  but  are  not  necessarily  spedfic  to 
producing  adverse  female  reproductive 
effects  since  pituitary  cells  containing 
gonadotn^hiias  represent  only  a  portion 
of  the  many  hormonal  cellular  types 
(76).  Additionally,  due  to  its  smaU  size, 
the  pituitary  gland  is  generally  difficult 
to  weigh  accurately.  However,  any 
dramatic  changM  in  the  weight  of  the 
pituitary  or  other  endocrine  glands  (e.g.. 
thyroid)  are  important  consideratitms  in 
the  overall  evaluation  of  systemic 
toxicity  and  female  reproductive  toxidty 
because  hormonal  feedback  control 
mechanisms  may  have  been  altered  (67, 
77).  Other  information  which  may  be 
helpful  in  defining  the  mechanisms  for 
pituitary  weight  changes  indudes 
infinmation  on  functional  hjrpothalamic- 
pituitary  responses,  gonadotrophin 
binding  to  pituitary  or  hypothalamic 
cells,  gonadotrophic  secretion  rates,  and 
information  on  iiypothahimic  pulsatile 
rhythms. 

B.  Human  Studies 

The  category  <rf  "human  stadies" 
includes  both  epidemiologic  studies  and 
other  reports  of  individual  cases  or 
dustere  of  events.  All  human  data 
should  be  considered  in  risk 
assessments;  however,  greater  weight 
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should  be  given  to  human  data  which 
have  more  precise  measures  of 
exposure,  since  they  can  best  be  used  to 
«valuate  exposure-response 
relationships.  Other  epidemiologic 
studies  in  which  exposure  is  presumed 
due  to  occupational  title  or  residence 
(e.g..  some  case-referent  and  all  ecologic 
studies)  may  contribute  data  to 
qualitative  risk  assessments,  but  are  of 
limited  use  for  quantitative  risk 
assessments.  Finally,  reports  of 
individual  cases  or  clusters  of  events 
may  generate  hypotheses  of  exposure- 
outcome  associations,  but  require 
further  confirmation  with  well-designed 
epidemiologic  or  laboratory  studies. 
These  reports  give  added  support  to 
associations  suggested  by  other  human 
or  animal  research,  but  cannot  stand  by 
themselyes  in  risk  assessments. 

1.' Epidemiologic  Studies 

Good  epidemiologic  research  provides 
the  most  representative  information  for 
assessing  human  risk.  As  there  are 
many  diR^erent  designs  for  epidemiologic 
studies,  simple  rules  for  their  evaluation 
do  not  exist.  The  following  is  a 
description  of  important  factors  for 
consideration  in  evaluating 
epidemiologic  data. 

a.  General  Detign  Considerations. 
Factors  that  increase  a  study's 
usefulness  for  risk  assessment  include  - 
the  following  (31.  78, 79, 80,  81.  82,  83, 
84): 

(1)  The  power  of  the  study.  The 
power,  or  probability  of  a  study  to    >'  ■  - 
detect  a  true  effect,  is  dependent  on  Ihe 
size  of  the  study  group,  the  frequency  of 
the  outcome  in  the  general  population, 
and  the  level  of  risk  to  be  identiHed.  In  a 
cohort  study,  common  outcomes,  such  as 
recognized  fetal  loss,  require  hundreds 
of  pregnancies  in  order  tQ  have  a  high 
probability  of  detecting  a  modest 
increase  in  risk  (e.g.,  133  in  both 
exposed  and  unexposed  groups  to  detect 
a  twofold  increase;  alpha =0.05, 
power =80%),  while  less  common 
outcomes,  such  as  all  malformations, 
require  thousands  of  pregnancies  to 
have  the  same  probability  (e.g.,  more 
than  1,200  in  both  exposed  and 
unexposed  groups)  (78, 79, 85, 86. 87).  In 
case-referent  studies,  study  sizes  are 
dependent  upon  the  frequency  of 
exposure  within  the  source  population. 

(2)  Potential  bias  in  data-collection^ 
Sources  of  bias  may  include  selection 
bias  and  information  bias  (88).  Selection 
bias  may  occur  when  an  individual's 
willingness  to  participate  varies  with 
certain  characteristics  relating  to  the 
exposure  status  or  health  status  of  that 
individual  In  addition,  selection  bias 
may  operate  in  the  identification  of 
subjects  for  study.  For  example:  (a) 


Where  hospital  records  are  used, 
embryonic  or  early  fetal  losses  may  be 
underascertained,  since  women  are  not 
necessarily  hospitalized  for  these 
outcomes:  a  more  complete  list  of 
pregnancies  may  be  obtained  by 
interviewing  the  women:  (b)  congenital 
malformations  are  more  completely 
ascertained  using  hospital  records  than 
birth  certificates. 

Information  bias  may  result  feom 
misclassiflcation  of  eharacterisHes  of 
individuals  or  events  identifiml  for 
study.  Differential  misclassification,  i.e., 
when  certain  subgroups  are  more  likely 
to  have  misclassified  data  than  are 
others,  m^y  either  increase  or  decrease 
the  value  of  the  risk  estimate.  Non- 
differential  misclassification  will  bias 
the  results  toward  a  finding  of  "no 
effect"  Recall  bias,  one  type  of 
information  bias,  may  occur  when 
respondents  with  specific  exposures  or 
outcomes  recall  InformatiaB  differently 
than  those  without  thoee  exposures  or 
outcomes.  Interview  bias  may  result 
when  the  interviewer  Icnows  a  priori  the 
category  of  exposure  (for  cohort  studies) 
or  outcome  (for  case-referent  studies)  in 
which  the  respondent  belongs.  Use  of 
highly  structured  questionnaires  arid/or 
"blinding"  of  the  interviewer  will  reduce 
the  likelihood  of  such  biaff.      *      . 
-  Data  froitt  any  source  may  be  prone  to 
errors  or  bias.' Validation  «Mth  an 
independent  data  source  (e.g.,  vital  or 
hospital  records),  or  use  of  biomarkers 
of  exposure  or  outcome,  where  possible, 
may  Indicate  the  amount  of  bias  present 
and  increase  confidence  in  the  results  of 
the  study.. Those  sludies  with  a  low 
probability  of  biased  data  should  carry 
more  wei^t  (86, 88). 

[Z)  Control  of  other  risk  factors,  effect 
modifiers,  and  confounders.  Other 
potential  risk  factors  may  include 
smoking,  alcohol  consumption,  drug  use, 
past  reproductive  history,  and 
envirohmental  and  occupational 
exposure,  etc.  Such  characteristics 
shoaldijeexamtned.  where  appropriate, 
for  the  oiitcome  understudy,  and  should 
be  controlled  for  in  the  study  design 
and/or  analysis.  The  potential  fbr 
characteristics  of  the  subjects  to  b)^ " 
effect  modifiers  and/or  confoimders 
should  also  be  considered.  An  effect 
modifier  is  a  factor  that  produces 
different  exposure-response 
relationships  at  different  levels  of  the 
factor.  A  confounder  is  associated  with 
both  the  exposure  and  oiitcome;  if  it  is 
not  controlled  in  the  analysis,  the 
measure  of  the  exposure-reapohse 
relationships  could  be  misleading:  Both 
effect  modifiers  and  eoiifounders  need 
to  be  controlled  In  the  analysis  to 
improve  the  estimate  of  the  effect  of 
exposure  (9(^.' A  men  in-depth 


discussioit  can  be  found  elsewhere  (88, 
91).  The  statistical  techniques  used  to   ; 
control  for  these  factors  require  caref&l  ' 
consideration  iir  their  application  and  ° 
interpretation  (8&  90). 

(4)  Statistical  faefors.  As  in  animal 
studies,  pregnancies  experienced  by  the 
same  woman  are  not  independent 
events.  In  humans,  Ulfe  pregnancies  are 
sequential,  with  the  tiik  factors 
changing  from  different  pregnancies  (31, 
86,  «Z).  In  animal  studies,  the  litter  i^ 
generally  used  ae^e  ttiit  of  measure  to 
deal  with  this.  l%is'a|qiroach  is  difficult 
in  humans  since  the  pregnancies  are 
sequential,  with  the  risk  fectors 
changing  fbrdiffereirt  ptegoancies  (85, 
91, 93).  If  more  than  onefxegnancy  per 
woman  is  included,  as  is  (rftea-    -  ^ 
necessary  due  to  small  stodyg^ups.  the 
use  of  non-independent  observations 
overestimates  the  true  mte  of  the 
population  at  risk  arid  artificially 
increasels  the  significance  level  (94). 
Some  approaches  to  deal  with  these 
issues  have  been  suggested  (86, 92. 95). 

b.  Selection  of  Outcomes  for  Study. 
As  already  discussed,  a  number  of  end 
points  can  be  considered  in  the 
evaluation  of  adverse  r^roductive 
effects.  Hdw'ever,  some  of  the  outcomes 
are  nbt  easily  observed  in  humans. 
iThese  inchitfe  early  fetal  loss, ' 
reproductive  capacity  of  die  ofbpring. 
and  inviasiire  evaluations  of 
reproductive  function.  Cuhenfly,  the 
most  feasible  end  points  for 
epidemiologic  studies  are  (1)  indirect 
measures  of  fertility,  and  (2)    '■■    ' 
reproductive  tiistory  studies  of  '    '"  ° 
menstrual  disOrilers,  or  sdme  pregnancy 
outcomes  (e.g..  Fetal  loss,  birth  weight, 
sex  ratio,  con^nital  malformations, 
postnatal  function,  and  neonatal  growth  - 
and  survival).  Factors  requiring  control 
in  the  design  or  analysis  (such  as  other 
risk  factors,  effect  modifiers,  and 
confounders)  may  vary  depending  on 
the  specific  outcomes  selected  for  study. 

The  reproductive  outcomes  available 
for  epidemiologic  examination  are 
Umited  by:  a  number  effectors,  including 
the  relative  mai^itude  of  the  expostire. 
-the  siie  and  demographic  characteristics 
of  the  popidaUon,  and  the  ability  to 
observe  the  reproductive  oiitcome  in 
humans.  Improved  methods  for 
identifying  some  outcomes  such  as 
embryonic  or  very  early  fbtal  loss  lising  . 
new  human  chorionic  gonadotropin 
(hCG)  assays  i;nay  change  the  specirtim 
of  outcomes  available  far  study.' 
Exposures  in  environmental  settings  ar^ 
generally  much  lower  than  in 
occupational  settings:  thus.'latger 
populations  are  usually  necessary  in 
environmental  settings.  Demographic 
characteristics  of  the  population,  such 
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as  marital  Mtatus,  age  distribution. 
education,[^d  prior  reproductive 
history  are  Associated  with  the 
probability  of  whether  women  will 
attempt  to  ihave  children.  There  may 
also  be  differences  in  the  use  of  birth 
control,  wilch  would  affect  the  number 
of  outcomM  available  for  study. 
AdditionaBy,  women  may  move  in  and 
out  of  areas  with  differing  levels  and 
types  of  e^i^sures,  affecting  the  number 
of  exposedfend  comparison  pregnancies 
for  study.  Women  with  live  births  are 
more  likeiy  to  terminate  employment 
!  «vith  other  outcomes, 
tity  or  early  fetal  loss, 
ctive  studies  that  do  not 
.iinated  women  woricers  may 
be  of  limit^4  <i^  i°  nsk  assessment 
because  th^;  level  of  risk  is  likely  to  be 
underestimated. 

In  additipii  to  the  above-mentioned 
factors,  rei^iloductive  end  points  may  be 
recognized  «t  any  time  during  a 
continuum  of  events,  from  prior  to 
conception  intil  death  of  the  offspring. 
Thus,  a  mallbrmed  stillbirth  would  not 
be  includea  ^  a  study  of  defects 
observed  akilive  birth,  even  though  the 
etiology  coiild  be  identical  (78).  A  shift 
in  the  pattams  of  outcomes  could  result 
from  differ^ces  in  timing  or  in  level  of 
exposure  (^).  This  will  be  discussed 

i  section  on  dose-response 

I  (Section  IV.A.). 

active  history  studies— fa) 

fertility,  subfertility,  and 
,    ,^ertility  or  subfertility  may 
be  thou^t  f]|r  as  a  non-event:  a  couple  is 
unable  to  Ytt^  children  within  a  specific 
time  frameJ  Therefore,  the  epidemiologic 
measurement  of  reduced  fertility  is 
typically  in^lirect  and  is  accomplished 
by  comparijiB  birth  rates  or  time 
intervals  b«tween  births  or  pregnancies, 
bi  these  ev«hiations,  the  couple's  joint 
ability  to  procreate  b  measured.  One 
method,  the  Standardized  Birth  Ratio 
(SBR),  compares  the  number  of  births 
observed  to  those  expected  based  on  die 
person-years  of  observation  stratified  by 
factors  sudi  as  time  period,  age.  race, 
marital  states,  parity,  etc.,  (97, 98. 99, 
100. 101).  T|^  SBR  is  analogous  to  the 
Standardize^  Mortality  Ratio  (SMR),  a 
measure  freiduently  used  in  studies  of 
occupational  cohorts,  and  has  simUar 
limitations  in  interpretation  (93. 102, 
103). 

Analysis  Uf  the  time  period  between 
recognized  bl^gnancies  or  live  births 
has  been  siMgested  as  another  indirect 
measure  of  feHlity  (104, 105, 108, 107). 
Because  th«j  bme  interval  between 
births  incre^s  with  increasing  parity 
(108),  comparisons  within  birth  order 
(parity)  are  rt>propriate.  A  statistical 
method  (CoK  regression)  can  stratify  by 
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birth  ot  pregnancy  order  to  help  control 
for  non-independence  of  these  events  in 
the  same  woman. 

(b)  Pregnancy  outcomei.  Pregnancy 
outcomes  examined  in  studies  of 
maternal  exposures  may  include  fetal 
loss,  congenital  malformations,  birth 
weight,  sex  ratio  at  birth,  and  possibly 
postnatal  survival,  growth,  and  function. 
Epidemiologic  studies  that  focus  on  one 
end  point  may  possibly  miss  a  true 
effect  of  exposure.  For  example,  some 
reproductive  end  points  can  be  thought 
of  as  sequential  competing'risks:  a 
malformed  fetus  spontaneously  aborted 
would  not  be  observed  in  a  study  of 
birth  with  malformations  (87).  Studies 
which  examine  multiple  end  points 
could  yield  more  information,  but  the 
results  may  be  difficult  to  interpret 
Evidence  of  a  dosfrresponse 
relationship  is  usually  an  important 
criterion  in  the  assessment  of  a  toxic 
exposure.  However,  traditional  dose- 
response  relationships  may  not  always 
be  observed  for  some  end  points,  such 
as  fetal  loss  and  functional  deficits  (see 
Section  IV3). 

(2)  Community  studies/surveillance 
programs,  ^idemiologic  studies  may 
also  be  based  on  broad  populations 
such  as  a  community,  e  nationwide 
probability  sample,  or  surveillance 
programs  (such  as  birth  defects 
registries).  Studies  have  examined 
environmental  exposures,  such  as 
toxicants  in  the  water  system,  and 
adverse  reproductive  outcome  (109). 
Unfortunately,  in  these  studies  maternal 
and  paternal  effects  may  be  difficult  to 
distinguish.  In  addition,  the  relatively 
low  exposure  levels  (compared  to 
occupational  settings)  may  require  very 
large  groups  for  study.  A  number  of 
case-referoit  studies  have  examined  the 
relationships  between  broad  classes  of 
parental  occupation  in  certain 
communities  or  countries  and  fet^  loss 
(110),  birth  defects  (111,  112),  and 
childhood  cancer  (113. 114. 115. 116).  In 
these  reports,  jobs  are  typically 
classified  into  broad  categories  based 
on  the  probability  of  exposure  to  certain 
classes  or  levels  of  exposure.  Such 
studies  are  most  help^  in  the 
identification  of  topics  for  additional 
study.  However,  becaese  of  broad 
groupings  of  types  or  levels  of  exposure, 
such  studies  are  not  typically  useful  for 
risk  assessment  of  a  particular  agent. 

Surveillance  programs  may  also  exist 
in  occupational  settings.  In  this  case, 
reproductive  histories,  eta,  could  be 
followed  to  monitor  for  reproductive 
effects  of  exposures. 


2.  Examinations  of  Clusters  or  Case 
Reports 

The  identification  of  cases  or  clusters 
of  adverse  female  reproductive  effects  is 
generally  limited  to  those  identified  by 
the  women,  or  clinically  by  their 
physicians.  Examples  include  mid  to  late 
fetal  loss  or  congenital  malformations. 
Identification  of  other,  effects,  such  as 
very  eariy  fetal  loss  or  infertility,  may 
be  difficult.  Identificatiori  of  these 
effects  might  be  thought  of  as 
identification  of  a  non-event  (e.g.,  lack 
of  pregnancies  or  children),  and  thus 
they  are  much  harder  to  recognize  than 
are  developmental  effects/ 
malformations  resulting  from  in  utero 
exposure.  While  case  reports  may  have 
importance  in  the  recognition  of  female 
reproductive  toxicants,  they  may  be  of 
greatest  use  in  suggesting  topics  for 
further  investigation  (78). 

3.  Human  Clinical  Evaluations 
Potentially  Used  in  Epidemiologic 
Research  or  Case  Reports 

Numerous  diagnostic  methods  have 
been  developed  to  evaluate  female 
reproductive  dysfunction.  Although 
these  methods  have  rarelybeen  used  for 
occupational  or  environmental 
toxicologic  evaluations,  they  may  be 
helpful  in  defining  biological  parameters 
and  the  mechanisms  related  to  female 
reproductive  toxicity.  If  clinical 
observations  are  able  to  link  exposures 
to  the  reproductive  effect  of  concern, 
these  data  may  aid  the  assessment  of 
adverse  female  reproductive  toxicity. 
The  following  clinical  observations 
include  end  points  that  may  be  reported 
in  case  reports  or  epidemiologic 
research  studies. 

Reproductive  dysfunction  can  be 
studied  by  the  evaluation  of 
irregularities  of  menstrual  cycles. 
However,  menstrual  cyclicity  is  affected 
by  many  parameters  such  as  age, 
nutritional  status,  stress,  certain  drugs, 
and  the  use  of  contraceptive  measures 
which  alter  endocrine  feedback.  Vaginal 
bleeding  at  menstruation  is  a  refiection 
of  with^awal  of  steroidogenic  support, 
particularly  progesterone.  Vaginal 
bleeding  can  occur  in  early  miscarriage, 
after  withdrawal  of  contraceptive 
steroids,  or  after  an  inadequate  luteal 
phase.  The  length  of  the  menstrual  cycle, 
particularly  the  follicular  phasei.  can 
vary.  The  natural  variability  of  length  of 
the  menstrual  cycle,  particulariy 
between  individuals,  may  make  it 
difficult  to  determine  significant  effects 
in  populations  of  women  (117. 118): 
However,  mtasbval  dysfunction  data-' 
has  been  used  to  examine  adverse 
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reproductive  effects  in  women 
occupationally  exposed  to  styrene  (119). 

Vaginal  cytology  may  provide 
information  on  the  functional  state  of 
reproductive  cycles.  Cytological 
evaluations,  along  with  Uie  evaluation  of 
changes  in  cervical  mucus  viscosity,  can 
be  used  to  estimate  the  occurrence  of 
ovulation  and  determine  different  stages 
of  the  reproductive  cycle. 

The  endocrine  status  of  a  woman  can 
be  evaluated  by  the  measurement  of 
hormones  in  blood  and  urine.  However, 
since  the  female  reproductive-endocrine 
milieu  is  changing  in  a  cyclical  pattern, 
single  sample  analysis  does  not  provide 
adequate  information  for  evaluating 
alterations  in  the  reproductive  function. 
However,  from  a  single  sample, 
clinically  abnormal  levels  of 
gonadotropins,  steroids,  or  other 
biochemical  parameters  can  be 
detected. 

Ovulation  can  be  estimated  by  the 
biphasic  shift  in  basal  body 
temperature.  Ovulation  can  also  be 
detected  by  the  serial  measurement  of 
hormones  in  the  blood  or  urine  and  the 
analysis  of  estradiol  and  gonadotropins 
at  midcycle.  After  ovulation,  luteal 
phase  function  can  be  assessed  by 
analysis  of  profeeterone  secretion  and 
by  the  evaluation  of  endometrial 
histology.  Tubal  patency  is  an  important 
end  point  that  can  be  observed  in  the 
clinical  evaluation  of  female 
reproductive  function  (120). 

Eariy  pregnancy  losses  can  be 
evaluated  by  the  presence  of  hCG  in  the 
blood  or  urine.  Recently,  correlations  of 
the  presence  of  hCG,  luteinizing 
hormone,  and  progesterone  have  been 
used  in  the  analysis  of  early 
spontaneous  pregnancy  loss  (14). 
Additional  reseaurch  is  needed  to 
establish  the  utility  of  this  technique  for 
di«  evaluation  of  popidations  exposed  to 
reproductive  toxicants. 

C.  Pharmacokinetics 

&ctrapolation  of  data  between  species 
may  be  aided  considerably  by 
knowledge  of  the  pharmacokhietic  - 
properties  of  an  agent  in  the 
experimental  species  tested,  and  if 
possible,  in  humans.  Information  on 
pharmaoojdnettcs.  (absorption, 
distribution,  metabolism,  excretion, 
protein  binding,  etc.)  may  be  helpful  in 
developing  a  more  accurate  comparison 
of  species  sensitivity  including: 
predictabitity  for  humans,  determination 
of  dosimetry  at  target  sites, 
understanding  potential  mechanisms  of 
toxicity,  and  comparing 
pharmacokinetic  profiles  among  various 
dosing  regiments  or  routes  of  exposure. 
Analyses  of  pharmacokinetic  properties 
in  relation  to  female  reproductive 


toxicity  data  are  useful  in  determining 
the  contributions  of  Uiese  parameters 
(half-life,  intrinsic  clearance,  volume  of 
distribution,  etc.)  to  the  effects 
observed 

D.  Comparisons  of  Molecular  Structure 

Comparisons  ot  the  chemical, 
physical,  or  biological  properties  of  an 
agent  with  those  of  known  female 
reproductive  toxicants  may  provide 
some  indication  of  a  potential  for  female 
reproductive  toxicity.  Such  information 
may  be  helpful  in  setting  priorities  lor 
testing  agents  or  in  evaluating  potential 
toxicity  when  only  minimal  data  are 
available.  For  most  agents,  structure/ 
activity  relationships  have  not  yet  been 
investigated  and  applied  to  female 
reproductiye  toxicology.  However,  data 
are  available  that  indicate  that  structure 
(or  biological)  activity  relationships  may 
exist  for  certain  classes  of  chemicals 
(e.g..  estrogens  and  androgens).  Under 
certain  circumstances  (e.g.,  in  the  case 
of  new  chemicals),  this  is  one  of  several 
considerations  used  to  evaluate  the 
potential  for  toxicity  when  little  or  no 
data  are  available. 

E.  Weight-of-Evidence  Determination 

AU  of  the  available  information 
discussed  in  previous  sections,  whether 
indicative  of  potential  concern  or  not, 
should  be  evahiated  and  factored  into 
an  overall  evaluation  of  potential  female 
reproductive  toxicity.  The  types  of  data 
may  vary  from  agent  to  agent,  and 
certain  tjrpes  of  data  may  be  more 
relevant  than  others  in  evaluating 
female  reproductive  toxicity.  Primary 
considerations  are  given  to  those  data 
which  provide  convincing  evidence  that 
an  agent  causes  adverse  Bffect(s)  in 
humans.  If  such  data  are  not  available, 
then  those  data  providing  convincing 
evidonee  that  an  agen(4:au8e8  adverse 
effect(s)  in  laboratory  animals  are  used 
to  determine  whether  a  chemical  is  a 
potential  human  female  reproductive 
toxicant 

The  qualitative  assessment  of  female 
reproductive  effects  should  include: 
statements  concerning  the  quality  of  Uie 
data,  power  of  the  study  to  detect  a  true 
effect  number  and  types  of  end -points  - 
exan^Bed,  apiMropriateness  of  tiie  dose 
selection,  replicatiini  of  the  effects,  and 
the  number  of  spedes  examined.  Other 
relevant  informatien  includes  the 
specificity  and  sensitivity  of  the  reports 
to  idratify  effects,  control  of 
confotmding  factors,  route  and  pattern 
of  exposur*^:  and  the  quality  of  the  data 
linking  exposure  to  the  effects.  In 
addition,  pharmacokinetic  data.     *     - 
structure/activity  considerations,  and    > 
other  physiological  or  biological  factors 
pertinent  to  the  overall  evaluation  of - 


reproductive  toxicity  to  the  human 
female  should  be  taken  into  account  If  it 
is  apparent  that  data  gaps  exist  then 
sound  scientific  judgment  should  be 
exercised  in  interpreting  the  available 
data. 

A  scheme  for  categorizing  the  weight 
of  evidence  has  been  proposed  in  the 
Proposed  Guidelines  for  Assessing  Male 
Reproductive  Risk.  Because  a  similar 
scheme  is  being  considered  for  the 
Guidelines  for  Assessing  Female 
Reproductive  Risk,  the  Agency  would 
welcome  comments  on  whether  a 
comparable  schemie,  adapted  for 
females,  should  be  inoKided  in  the  fin^l 
Guidelines  for  Assessing  Female 
Reproductive  Risk. 

rv.  Dose-Response  Assessinent, 
Exposure  Assessment  and  Risk 
Characterization 

After  data  on  female  reproductive 
toxicity  of  an  agent  have  been  collected 
and  evaluated,  it  is  frequently  desirable 
to  estimate  the  risk  associated  with  a 
given  level  of  exposure.  The  first  step  in 
the  analysis  is  to  establish  a 
relationship  between  dose  (or  exposure 
levelf )  and  response  for  a  given  end 
point  Information  on  dose-response 
relationships  is  then  coupled  with 
information  on  the  nature  and 
magnitude  of  human  exposure  to  yield  a 
qualitative  and/or  quantitative  estimate 
of  female  reproductive  toxicity.  Risk 
characterization  involves  an 
interpretation  of  these  estimates  in  light 
of  the  biological,  statistical  and 
exposru^  assumptions  used  and  the 
uncertainties  that  have  arisen 
throughout  the  process  of  assessing  risk. 

A.  Dose-Response  Assessment 

The.  dose-response  assessment  is  the 
characterization  of  the  relationship 
between  dose  and  occurrence  of  an 
adverse  effect  If  quantitative  human 
dose-effect  data  are  available,  then 
dose-response  relationships  are 
examined-using  humatl  data.  However, 
such  data  are  rarely  available;  therefore, 
data  fi«m  laboratory  animal  studies  are 
generally  used  for  estimating  exposure 
levels  that  are  unlikely  to  produce 
adverse  effects  in  humans. 

When  data  on  several  species  are 
available,  the  selection  of  the  data  to  be 
used  in  the  dose-response  assessment  is 
based  on  the  information  on  species 
response  most  relevant  to  humans  (e.g.. 
comparable  physiological 
pharmacologic,  pharmacokinetic  and 
pharmacodynamic  processes)  and  to  the 
adequacy  of  dosing,  the  appropriateness 
of  the  route  of  adininistration,  and  the 
end  point(s)  selected.  For  dose-response 
assessment  no  one  laboratory  animal 
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species  canue  considered  the  best  for 
predicUng  i^JMtxliictive  toxicologic  risk 
to  humans.  However,  the  noidiuman 
primate  is  generally  considered  similar 
to  the  humah  in  terms  of  physiological 
parameters  related  to  menstrual 
disorders.  Ii^  ithe  absence  of  a  cleariy 
most  relevaiii  species,  the  most  sensitive 
species  (i.e..  the  species  showing  a  toxic 
effect  at  the,  fewest  administered  dose) 
is  adopted  an  a  matter  of  science  policy 
at  EPA,  sincfl  humans  are  generally 
considered  i|  sensitive  as  the  most 
sensitive  anikial  species  tested. 

A  dose-reftponse  relationship  provides 
evidence  th»  the  observed  effect(8)  is 
related  to  trefatment  However,  the  lack 
of  a  dose-response  relationship  does  not 
necessarily  jfad  one  to  conclude  that 
there  is  no  e()^posure-related  effect 
Information  ;firom  standard  reproductive 
toxicity  protocols  may  not  provide 
sufficient  data  to  fully  examine  dose- 
response  reliartionships.  Also,  studies 
may  not  always  be  designed  to  examine 
dose-response  relationships  for  all 
relevant  end  points.  For  example,  if 
increasing  Iqvels  of  exposure  result  in 
infertility,  th^  baseline  might  change, 
resulting  in  tqtal  loss  at  higher  exposure 
levels  (96, 121).  IdeaUy.  dose-response 
relationshipi  jfor  indrvidnal  end  points 
as  well  as  cblabinations  of  end  points 
with  similar  atiechanisms{e.g..  fetal 
death  and  m)^lformed  births  combined) 
should  be  e^andned  and  interpreted 
carefully  and  concurrently. 

Currently.  <  lur  understanding  of  the 
mechanism  •!  female  reproductive 
toxicity  is  very  limited.  Furthermore, 
few  aidmal  ^ijiidies  have  used  sufficient 
dose  ranges  |qr  sample  sizes  to  produce 
data  for  quahHtative  dose-response 
evaluations.  iBecause  of  limitations  fn 
our  scientific  knowledge  aind  data  base, 
there  are  no  generally  accepted 
mathematical  procedures  for  modeling 
the  dose-response  curves  or  for  low- 
dose  extrapdliition  for  female 
reproductive!  jaxicity. 

The  reference  dose  (RfD)  approach 
has  generally  been  used  to  estimate  a 
dose  that  is  aot  likely  to  produce  an 
adverse  reprtiductive  effect  (122).  The 
RfD  dose  is  ^  benchmark  dose 
operationally  (derived  from  the  no 
observed  adverse  effect  level  (NOAEL) 
by  consistent  application  of  uncertainty 
factor(s>  (gei^^ially  order  of  magnitude] 
and  an  additional  modifying  factor 
which  takes,  bto  account  professional 
Judgment  of  Us  entire  data  base  of  the 
chemical.  Thiq  NOAEL  defines  the 
highest  lever  of  exposure  under  the 
conditions  of  that  test  that  were  tiot 
associated  wn^  a  signiflcalit  Increaae  in 
effect  ■        U-'  ■  ....  -.;.,  . 

If  there  is  ib  NOAEL  avaUable.   v' 
sometimes  llU  level  airaoclated  with  the 


lowest  observed  adverse  effect  level  or 
LOAEL  is  used  in  theralculalioh.  In 
circuinstances  where  a  LOAELts  used, 
an  additional  uncertainty  factor  is 
generally  applied.  In^me  instances, 
additional  research  is  recommended  to 
reduce  the  level  of  uncertainty. 
Guidelines  for  the  use  of  both 
uncertainty  and  modifying  factors  in 
deriving  the  reference  dose  have  been 
discussed  elsewhere  (122).  Several 
factors  are  to  determine  the  overall  size 
of  die  uncertainty  factors.  These 
include.  (1)  use  of  10-fold  factor  to 
account  for  variation  in  sensitivities 
among  the  members  of  the  human 
population.  (2)  use  of  an  additional  10- 
fold  factor  to  account  for  uncertainties 
in  extrapolating  from  data  in  laboratory 
animal  spedes  to  the  case  in  huihans. 
(3)  use  of  an  additional  10-fold  factor 
when  a  LOAEL  is  used  instead  of  a 
NOAEL.  and  (4)  the  use  of  an  additional 
modifybig  factor  to  account  for  scientific 
uncertainties  that  may  exist  in  the 
available  database.  ~ 

B.  Exposure  Assesament 

The  results  of  the  dose-response   ' 
assessment  are  combined  with  an 
estimate  of  human  exposure  in  order  to 
determine,  a  level  unlikely  to  cause  an 
adverse  reproductive  effect  The 
Guidelines  for  Estimating  Exposures 
have  been  published  separately  (4)  and 
will  not  be  discussed  here.  In  general,^ 
the  exposure  assessment  desoibes  the 
magnitude,  duration,  frequency,  and 
route  of  exposure.  This  information  is 
developed  from  monitoring  data  and 
from  estimates  based  on  modeling  of 
environmental  eniosures.  Unique 
considerations  relevant  to  female 
reproductive  toxicity  include  die 
duration  and  period  of  exposure  as 
related  to  the  development  or  stage  of 
reproductive  life  (e.g.,  prenatal  pre- 
pubescent  reproductive,  or  post- 
menopausal periods)  or  considerations 
of  different  physiological  states  (e.g., 
non-pregnant  pregnant  lactating). 

Information  on  numan  exposure 
scenarios  may  be  of  two  types, 
qualitative  or  quantitative.  Qualitative 
information  could  be  derived  bom  data 
such  as  employment  or  residence 
histories.  Quantitative  information  on 
actual  exposure  levels  is  frequentiy  not 
available.  Exposure  at  different  stages 
of  the  reproductive  life  can  result  in 
different  outcomes.  Unlike  laboratory 
studies,  where  exposure  periods  are 
controlled,  it  is  difficult  in  human 
studies  (especially  retrospective  ones)  to 
establish  lUikage  between  specific  time 
periods  and  specific  oqxMures  because 
of  errdrs  of  recall  or  recofdkeeping 
(where  records  ore  available).  The  '  - 
increased  probability  of       '  ' 


misclassificatidn  of  exposure  status  may 
affect  the  ability  ofa  study  to  recognize 
a  true  effect 

In  the  selection  of  the  measurement 
scale  o^  the  expoaure,  certain 
assumptions  about  the  relationship  of 
exposure  and  outcomes  are  made  and 
can  dramatically  affect  the  study  results 
observed.  For  example,  some  studies 
classifying  agent  exposure  as  "ever-/ 
never-exposed"  may  assume  a 
permanent  and  irreversible  effect  of 
exposure.  Such  an  assumption  would 
make  sense  in  studies  of  agents  causing 
sterilify,  but  not  in  the  case  of  other 
reproductive  effects.  The 
appropriateness  of  the  exposure 
measurement  is  dependent  upon  the 
outcome(8)  studied,  tiie  biological 
mechani8m(s)  affected  by  exposure,  and 
the  half-life  of  the  exposure.  Unbiased 
misclassification  of  exposure,  due  to 
poor  data  or  to  an  inappropriate 
exposure  variable,  may  result  in  missing 
an  effect  ot  the  agent  under  study. 

Exposure  at  different  stages  of  female 
development  can  result  in  different 
outcomes.  Such  age-dependent  variation 
has  been  well  documented  in  both 
animal  and  human  studies.  Prenatal  and 
neonatal  treatment  can  alter 
reproductive  frmction  irreversibly  in  a 
maimer  that  may  not  be  predicted  from 
adult  data.  Agents  that  alter  sexual 
differentiation  in  rodents  during  these 
periods  may  have  adverse  effects  in 
humans.  The  susceptibilify  of  the  female 
to  toxic  insult  during  different  portions 
of  the  reproductive  life  has  not  been 
well  stuped.  Ideally,  an  exposure 
assessment  should  consider  the 
probabilify  of  adverse  effects  on 
different  subgroups  (embryo,  fetus, 
neonate,  Juvenile,  young  adult  older 
adult). 

For  infertilify,  a  cumulative  exposure 
measure  assumes  destruction  of  more 
primordial  oocytes  with  greater  lifetime 
exposure  and/or  increasing  body 
burden.  Humans  may  be  exposed  to 
different  exposures  at  different  times 
within  the  study  period.  Exposures 
during  certain  critical  points  in  the 
reproductive  process  may  affect  the 
outcomes  observed  (123).  Studies  that 
convey  an  understanding  of  the 
underlying  biological  assumptions  of 
exposure  designation  would  carry  more 
weight  than  those  without  such  an 
understanding. 

C.  Risk  Characterization 

Risk  characterization  is  a  combination 
of  hazard  identification,  dose-response 
assessment  e)q;K>sure  assessment  and 
the  estimati<m  of  risk.  Major 
assun^Mons,  scientific  Judg^nents.  and. 
to  the  extent  possible,  estimate's  of 
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uncertainties  embodied  in  the 
assessments  are  presented.  The  pait>osi§ 
of  risk  characterization  is  to  provide  the 
risk  manager  with  a  sjrnopsis  of  all  the 
data,  the  asstimptions  and  uncertainties 
associated  with  the  conclusion  on  the 
estimated  human  risk. 
Risk  characterization  should  include: 

1.  The  qnahtative  **wei^t-of- 
evidenoe"  condnsions  about  the 
likelihood  that  the  chemical  may  pose  a 
reproductive  hazard  to  women.  The 
qualitative  conehision  should  include  a 
discussion  of  the  quality  of  the  data  and 
the  nature  of  the  toxic  effect. 

2.  A  disenssion  of  dose^response 
characteristies  and  bow  thh 

.  information,  tfamigb  the  ttse  of 
particalar  neceftaarty  and  modifying 
factor(s)  tvas  osed  (o  determine  the  RID. 
3:  Itata  on  tlie  shape  and  slope  of  the 
dose-tespoase  cteve  for  the  various 
repnMtoctive  toxicity  end  pofaOs,  and 
infonnatien  on  abeorptton.  distribution, 
metebofism.  and  strectare-activily 
relationslpipe.'llMse^dato  should  be 
dsa^  disceseedrtBcetbey-way 

.  iefhienoe  Ifae  final  risk  nianagraient. 


.  4.  Estbaales  ef  exposure,  the  pattern 
aind  natve  of  the  expoeeie.  and  die 
number  and  type  of  populations 
exposed,  together  with  a  disciission  of 
assumptions  used  and  the  uncertainties 
involved. 

S.  A  discussion  of  the  sources  of 
uncertainty,  mapr  assumptions,  areas  of 
scientific  iadgnwnt.  and.  to  the  extent 
possible,  estimates  of  the  uncertainties 
embodied  in  the  estimated  risks. 

The  characterization  of  risk  for  a 
'  given  agent  relies  on  an  RfD  derived 
from  a  NOAEL  or  IX>A£L  and  the 
application  of  uncertainty  factor(8)  to 
adjust  for  uncertainties  in  evaluating  the 
data.  Uncertainties  generally  arises  from 
deficiencies  in  the  same  area  of  the 
available  data  base,  for  example: 
quality  of  the  experimental  design, 
suitability  of  the  species  utilized,  level 
and  pattern  of  exposure,  information  on 
low  dose  effects,  information  on 
interspecies  differences  and. 
information  on  human  subpopulations 
sensitivities.  Reliance  on  the  NOAEL 
places  substantial  importance  on  the 
power  of  the  study  to  detect  low-dose 
eff'ects.  Poorly  designedstudies 
employing  insensitive  measures  may 
produce  hi^er  NOAELs  than  those  from 
a  well-designed  and  well-conducted 
study.  Risk  assessments  based  on  such 
data  may  underestimate  the  actual 
human  risk.  Conversely,  use  of  a 
NOAEL  from  a  study  in  which  there 
were  wide  intervals  between  doses  may 
overestimate  the  actual  risk. 

In  the  risk  characterization  process, 
comparison  is  made  between  die  RfD 


.  end  the  ertimated  (calculated  or 
meaSiiredlf  exposuM  dose  lEED).  which 
should  considR'  exposure  by  all  sources 
and  routes  of  exposure  (122).  lite  risk 
assessment  sheiikl  contain  a  discassion 
of  the  assusq>tioiis  enderlying  the 
estimation  of  the  KfD  (nature  of  the 
critical  end  point,  nature  of  other  toxic 
eiid  points,  de^kee'  of  confidence  in  the 
data  base.  etc.).  and  the  degree  of 
conservatism  in  its  derivation.  The 
assumptions  used  fo  derive  the  EED 
should  also  be  dttscassed.  If  the  EED  u 
less  than  the  RfD.  the  need  for 
regulatory  concern  is  likely  to  be  small 
An  aUonative  measure  that  Biay  be 
usefril  to  some  risk  managers  is'the 
"maiybtof  expomre"  whkdi  is  Ae 
magnitude  by  wkidi  die  NOAEL  of  Ibe 
critical  tpxtereliect -exceeds  the 
estimated  expesvie  deae  (EED).  wheie 
both  are  expressed  in  the  same  units. 

NOAELs/Uncertainty  factors/margins 
of  exposure  ace  used  to  ensure  that 
allowable  levels  are  below  those  that 
<»n  produce  adverse  reproductive 
ejects  in  human  females.  Mathematical 
'  mbdels  for  fayw-dese  rM(  esttnlattota  ki 
-  reprodndiverisk  asaessnent  need  tobe 
developed^Oaie  ^iproecfa  that  has  been 
suggested  combines  the  use  of 
mathematical  models  for  low-dose 
estimation  of  risk  with  die  applkatieii  of 
an  uncerfainty  factor  based  on  a 
preselected  level  of  allowable  risk  (124). 
This  approach  is  similar  to  a|q)roaches 
proposed  for  carcinogenesis,  but  does  . 
not  preclude  the  possibility  of  a 
threshold  Other  approadies  have  also 
been  suggested  and  new  methodologies 
for  risk  characterization  are  currently 
being  sought  (125).  However,  in  the 
interim,  the  Aigency  will  continue  to  use 
uncertainty  factors  and  margins  of 
exposure  as  described  above.  Other 
apprQpriate  methods  wiU  be  applied  if 
considered  acceptable  after  they  are 
developed  and  validated  with  available 
data. 
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SUMMAIIY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  today 
proposing  two  new  guidelines  for 
assessing  the  human  health  risks  of 
environmental  pollutants.  This  notice 
proposes  guidelines  for  assessing  male 
reproductive  risk,  and  invites  public 
comment.  Proposed  guidelines  for 
-  assessing  risk  relating  to  female 
reproductive  toxicants  appear 
elsewhere  in  today's  Feckval  Register. 

The  Proposed  Guidelines  for 
Assessing  Male  Reproductive  Risk  are 
intended  to  guide  Agency  analysis  of 
data  on  male  reproductive  toxicants 
according  to  appropriate  scientific 
standards,  and  in  line  with  the  policies 
and  procedures  established  in  thie 
statutes  administeried  by  the  EPA.  These 
proposed  Guidelines  were  developed  as 
part  of  an  interoffice  guidelines 
development  program  under  the 
auspices  of  the  Office  of  Health  and 
Environmental  Assessment  in  the 
Agency's  Office  of  Research  and 
Development.  The  current  proposal 
incorporates  comments  from  external 
and  internal  peer  reviewers.  EPA's 
Science  Advisory  Board  (SAB)  will 
review  these  proposed  Guidelines  at  a 
meeting  to  be  announced  in  a  future 
Federal  Register. 

Comments  from  the  public  and  the 
SAB  will  be  reviewed  and  incorporated 
into  a  revised  draft  that  will  be 
submitted  first  to  the  Risk  Assessment 
Forum  and  then  to  the  Risk  Assessment 
Council  for  review.  The  Risk 
Assessment  Council  will  consider 
comments  from  the  public,  the  SAB,  and 
the  Risk  Assessment  Forum  in  their 
recommendations  on  final  guidelines  to 
the  EPA  Administrator. 

DATE:  Comments  must  be  postmarked 
by  August  29. 1988. 

AOOHEM:  Comments  may  be  mailed  or 
delivered  to:  DK  Harold  Zenick  or  Dr. 
Eric  Clegg,  Reproductive  Effects 
Assessment  Group.  Office  of  Health  and 
Environmental  Assessmeht  (RD-«89), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW..  Washington.  DC 
20460. 

Inspection  and  Copies:  References, 
support  documents,  and  olheir  relevant 


materials  wrill  be  available  for 
inspection  and  copying  at  the  Public 
Information  Reference  Ujnit  (202-389- 
5928),  EPA  Headquarters  Library.  401  M 
Street  SW;.  Washington.  DC,  between 
the  hours  of  8.-00  a.m.  and  4:30  pjn. 

FOR  nmTHEii  mpomiA-noN  contact: 

Dr.  Harold  Zenick  or  Dr.  Erie  Clegg, 
Telephone:  202-475-8913  or  475-8914. 

SUPFLCMENTAflV  INFOMNATION:  In  its 
1983  book  Risk  Assessment  in  the 
Federal  Government:  Managing  the 
Process,  the  National  Academy  rf 
Sciences  recommended  that  Federal 
regulatory  agencies  establish  "inference 
guidelines"  (1)  to  promote  consistency 
and  technical  quality  in  risk 
assessments,  and  (2)  to  ensure  that  the 
risk  assessment  process  is  maintained 
as  a  scientific  effort  separate  from  risk 
management.  A  task  force  within  EPA 
accepted  that  recommendation  and 
requested  that  Agency  scientists  begin 
to  develop  such  guidelines. 

In  1984.  EPA  scientists  began  work  on 
risk  assessment  guidelines  for 
carcinogenicity,  mutagenicity,  subject 
developmental  toxicants,  chemical 
mixtures,  and  exposure  assessment. 
Following  extensive  scientific  and 
public  review,  these  five  guidelines  were 
issued  on  September  24, 1988  (51  FR 
33992-34054). 

The  guidelines  proposed  today 
continue  the  guidelines  development 
process  initiated  in  1984.  Like  the 
guidelines  issued  in  1986,  the  new 
proposal  sets  forth  principles  and 
procedures  to  guide  EPA  scientists  in 
the  conduct  of  Agency  risk  assessments 
and  to  inform  Agency  decision  makers 
and  the  public  about  these  procedures. 
In  particular,  the  guidelines  emphasize 
that  risk  assessments  will  be  conducted 
on  a  case-by-case  basis,  giving  full 
consideration  to  all  relevant  scientific 
information.  This  case-by-case  approach 
means  that  Agency  experts  study 
scientific  information  on  each  chemical 
under  review  and  use  the  most 
scientifically  appropriate  interpretation 
to  assess  risk,  llie  guidelines  also  stress 
that  this  information  will  be  fully 
presented  in  Agency  risk  assessment  ■ 
documents,  and  that  Agency  scientists 
will  identify  the  strengths  and 
weaknesses  of  each  assessment  by 
describing  uncertainties,  assumptions, 
and  limitations,  as  well  as  the  scientific 
basis  and  rationale  for  each  assessment. 
The  guidelines  are  formulated  in  part  . 
to  bridge  gaps  in  risk  assessment 
methodology  and  data.  By  identifying 
these  gaps  and  the  importance  of  the 
missing  faiformation  to  the  risk 
assessment  process,  EPA  wishes  to 
encourage  research  and  analysis  that 


will  lead  to  new  risk  assessment 
methods  and  data.    -    irv  '.i  •  * ..  . 

Work  on  the  Proposed"  Guidelines  for 
Assessing  Female  Reproductive  Risk 
began  in  the  Spring  of  1985.  Draft 
guidelines  were  developed  by  Agency 
vfotk  groups  composed  of  scientists 
from  throughout  the  Agency,  and  the 
drafts  were  peer-reviewed  by 
reproductive  effects  experts  from 
universities,  environmental  groups, 
industry,  and  other  governmental 
agencies. 

After  SAB  and  public  comment. 
Agency  Staff  will  prepare  summaries  of 
the  comments,  analyses  of  ma}or  issues 
presented  by  commentors,  and  Agency 
responses  to  those  comments  for 
development  of  final  guidelines. 

Date:  June  9, 1988. 
loha  A.  Moon, 

Chairman,  Risii  Assessment  Council. 
Coalrals 

I.  Introduction 

II.  Definitiong 
in.  Bacliground 

IV.  Qualitative  Male  Reproductive  Riak 
Assessment  (Hazard  identification) 

A.  l.aboratory  Testing  Protocols 

1.  Single-Generation  and  Multigeneration 
Reproduction  Tests 

2.  Continuous  Breeding  Protocol 

3.  Dominant  Lethal  Test 

4.  Subchronic  Toxicity  Tests 

5.  Chronic  Toxicity  Tests 

B.  Design  Factors  That  May  Influence  Test 
Results 

1.  Duration  of  Dosing 

2.  length  of  Mating  Period 

3.  Number  of  Females  Mated  to  Each 
Male 

C  End  Potnts  for  Evaluating  Male 
Reproductive  Toxicity 

1.  End  Points  Routinely  Evaluated  by  the 
Agency 

a.  Body  Weight  and  Organ  Weight 

b.  Histopalhological  Evaluations 

c.  Fertility  and  Pregnancy  Outcomes 

2.  Supplemental  End  Points  of  Male 
Reproductive  Toxicity 

a.  Sperm  Evaluations 

(1)  Spermatogenic  end  points 

(a)  Sperm  count 

(b)  Sperm  morphology 
(c) Sperm  motility 

(d)  In  vitro  measures  of  sperm 
function 

(2)  Use  of  sperm  evaluations  in  risk 
assessment 

b.  Endocrine  Evaluations 

c.  Biochemical  Markers  of  Toxicity  to 
the  Testes  and  Other  Reproductive 
Organs 

i.  Paternally  Mediated  Postnatal 
'    Outcomes 

e.  Sexual  Behavior 
D.  Human  Studies 
1.  Epidemiologic  Studies 
a.  Geiteral  Design  Considerations 
(1)  The  power  of  Ihq  study 
(2).Potential  bias  In  data  collection 
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(3)  Ctetrol  of  other  risk  factors. 
effeiU  m^  lifiere,  and  confounders 

(4)  Si  itistical  factors 

b.  Sel««tion  of  Outcomes  for  Study 
(1 1  Semen  evaluations 

(2|  Reproductive  history  studies 
(sj)  Measures  of  fertility 
(tj)' Pregnancy  outcomes 

c.  Coi»munity  Studies/Surveillance 
Programp 

2.  Examjitation  of  Clusters  or  Case 

Reports . 
E.  Pharmapiikinetic  Considerations 
F.Structui|ei-Activity  Relationships 
G.  Weight  liif  Evidence  Determination  ' 
V.  QuantitatWe  Male  Reproductive  Risk 

Assessqint 

A.  Dose-RMponse  Assessment 

1.  Dose-Rpsponse  Characterization 

2.  Thresjiplds 

3.  Uncertainty  Factors 

B.  ExposurQ  Assessment 

C.  Risk  Characterization 
VLRefervnc^ 

I.  Introductton 

These  Gi^idelines  describe  the 
procedurea'  that  the  U.S.  Environmental 
Protection  Jf\gency  will  follow  in 
evaluating  the  potential  toxicity  of 
environmental  agents  to  the  human  male 
reproductiijt  system.  The  Agency's 
aiifhority  tp  {regulate  substances  that 
have  the  p<^tential  to  interfere  adversely 
with  the  hiiijtan  male  reproductive 
system  is  dmived  from  statutes  that  are 
implemented  through  multiple  of^ces 
within  the  j'^ency.  The  procedures 
outlined  her^  will:  (1)  Promote 
consistency  jin  the  Agency's  assessment 
of  toxic  effM:ts  on  the  male  reproductive 
system,  and  (2)  inform  others  of 
approaches  that  the  Agency  will  use  in 
assessing  thjose  risks. 

Male  reprbductive  toxicity  risk 
assessments  prepared  pursuant  to  these 
Guidelines  I  will  be  used  within  the 
requiremeqilB  and  constraints  of  the 
applicable  jsjlatutes  to  arrive  at 
regulatory  ^cisions  concerning  male 
reproductive  toxicity.  These  Guidelines 
do  not  change  any  statutory  or 
regulatory  {y«scribed  standards  for  the 
type  of  data  necessary  for  regulatory 
action:  rather,  they  provide  guidance  for 
analyzing  40d  using  the  available  data 
forconducilig  risk  assessments.  Risk 
assessment  is  the  component  of  tiie 
regulatory  process  that  defines  the 
potential  adverse  health  consequences 
of  exposure;  to  a  toxic  agent. 

The  Natijqnal  Research  Council  (1983) 
of  the  National  Academy  of  Sciences 
has  defined  risk  assessment  as 
comprising  some  or  all  of  the  following 
componenta:  Hazard  identification, 
do8e-re8pof^e  assessment,  exposure 
assessmenju  and  risk  characterization.  In 
general,  th^l  process  of  assessing  the  risk 
of  human  m^e  reproductive  toxicity 
may  be  adfipted  to  this  format.  To  the 


extent  possible^  these  GuJIdelines  will 
adhere  to  the  standards  as  defined  for 
each  component  by  the  National 
Research  Council  (1963). 

Hazard  identification  is  the 
qualitative  component  of  risk 
assessment  in  which  all  available 
human  and  experimental  animal  data 
are  used  to  determine  if  an  agent  is 
likely  to  cause  male  reproductive 
toxicity  in  humans.  When  the  data  are 
limited  to  test  species,  the  relevance  of 
the  test  system  to  humans  must  be 
considered. 

Dose-respoose-assessment  defines,  in 
quantitative  terms,  the  relationship 
between  tlie  dose  of  an  agent  and  the 
occurrence  of  toxic  effects  in  the  male 
reproductive  system.  Ideally,  a  dose- 
response  relationship  would  be 
established  from  human  epidemiologic 
data  that  include  the  exposiu«  levels  ' 
expected  from  human  contact  with  the 
agent  in  the  environment.  Such  data  are 
seldom  available.  Therefore,  dose- 
response  assessment  may  include 
extrapolations  from  high  doses 
administered  to  experimental  animals  or 
noted  in  epidemiologic  studies  to  the 
low  exposure  levels  expected  for  human 
contact  with  the  agent  in  the 
edvironmenL  Dose-response  assessment 
also  includes  extrapolations  to  adfust 
for  potential  differences  in  sensitivity 
between  and  within  species  (National 
Research  Council,  1983). 

Exposure  assessment  identifies 
populations  exposed  to  the  agents, 
describes  their  composition  and  size, 
and  presents  the  types,  magnitudes, 
frequencies,  and  darations  of  exposure 
to  the  agent.  Those  procedures  are 
considered  separately  in  the  Guidelines 
for  Estimating  Exposures  (U.S.  EPA, 
1986a). 

In  risk  characterization,  the  exposure 
assessment  and  the  dose-response 
assessment  are  combined  to  estimate 
quantitatively  the  risk  of  human  male 
reproductivis  toxicity.  As  part  of  risk 
characterization,  the  strengths  and 
weaknesses  ur  each  component  of  the 
assessment  are  considered  along  with 
ma}or  assumptions,  scientific  judgments.- 
and,  to  die  extent  possible,  estimates  of 
the  uncertainties. 

In  these  Guidelines,  emfriiasis  is 
placed  on  toicicity  resultii^  from  the 
presumed  direct  action  of  agents  on  the 
male  reproductive  system.  Evaluation  of 
male  reproductive  effects  in  the 
presence  of  other  systemic  toxicity  is 
-  also  discussed.  Some  attention  is  given 
to  testing  and  end  points  that  are 
-components  of  mutagenicity  or 
developmental  toxicity  testing  (e.g., 
dominant  lethal  test  protocol;  effects  on 
offspring).  Tbe  nature  of  die 
reproductive  process  is  such  that  these 


areas  overlap  and  should  be  considered 
in  male  reproductive  risk  assessments. 
For  male-mediated  effects  on  the   - 
embryo/ fetus/offspring,  the  , 

reproductive  system  of  the  parent  may    ■ 
be  affected  directiy  by  the  agent,  but 
assessments  should  also  consider  risk 
conferred  by  the  male  parent  to  the 
product  of  the  conception.  For  decisions 
involving  developmental  toxicity,  the 
Guidelines  for  the  Health  Assessment  of 
Suspect  Developmental  Toxicants  (U.S. 
EPA.  1986b)  should  be  consulted. 
Likewise,  the  Guidelines  for 
Mutagenicity  Risk  Assessment  (U.S. 
EPA.  1986c)  should  be  consulted  for 
additional  information  pertaining  to 
germ-cell  mutagenic  risk.  A  complete 
male  reproductive  risk  assessment  may 
require  using  these  other  guidelines  in 
conjunction  with  the  current  document. 
EPA  Guidelines  also  have  been 
prepared  for  assessment  of  risk  to  the 
female  reproductive  system  and  are 
published  as  proposed  guidelines 
elsewhere  in  this  issue  of  the  Federal 
Register. 

These  Guidelines  are  focused  on  male 
reproductive  fimcUon  as  it  relates  to 
sexual  behavior,  fertility,  and  male- 
mediated  pregnancy  outcomes,  plus 
effects  on  processes  that  can  affect 
those  functions  directly.  Included  are 
spermatogenesis  and  sperm  maturation, 
secondary  sex  organ  and  accessory  sex 
gland  function,  as  well  as  the 
components  of  the  endocrine  system 
that  directly  support  those  functions. . 

The  hazard  identification  segment  of  . 
these  Guidelines  considers  the  test 
protocols  and  the  end  points  that  can 
provide  information  on  male 
reproductive  toxicity  to  the  Agency,  as 
well  as  other  types  of  experimental  data 
that  may  be  available.  Sections  on 
epidemiology,  pharmacokinetic 
considerations,  and  structure-activity 
relationships  are  included,  followed  by 
a  discussion  of  the  weight  of  evidence 
determination  for  qualitative  risk 
assessment.  The  final  segment  discusses 
quantitative  risk  assessment,  including 
dose-response  assessment,  exposure 
assessment,  and  risk  characterization. 

IL  Definitioiiii 

The  following  terms  are  defined 
according  to  their  usage  in  this        ■ 
doctmfient: 

Accessory  sex  gland — A  hormone- 
dependent  gland,  such  as  the  seminal 
vesicle  or  prostate,  that  delivers 
secretory  products  into  the  excurrent 
duct  of  the  male  reproductive  tract. . 
where  it  becomes  a  component  of 
semen. 

Developmental  toxicity— T^t 
occurrence  of  adverse  effects  on  the 
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developing  organism  that  may  result 
from  exposure  prior  to  conception 
(either  parent),  during  prenatal 
development,  or  postnatdlly  to  the  time 
of  sexual  maturation.  Adverse 
developmental  effects  may  be  detected 
at  any  point  in  the  life  span  of  the 
organism.  The  major  manifestations  of 
developmental  toxicity  include:  (1) 
Death  of  the  developing  organism,  (2) 
structural  abnormality,  (3)  altered 
growth,  and  (4)  functional  deficiency 
(U.S.  EPA.  1986b). 

Epididymis — A  secondary  sex  organ 
through  which  spermatozoa  pass  and  in 
which  spermatozoa  acquire  ability  to 
become  motile  and  to  fertilize.  The 
distal  segment  of  the  epididymis,  the 
Cauda  epididymis,  is  also  a  site  for 
storage  of  spermatozoa. 

Fertility — Achieving  conception 
within  a  defined  period  of  time.  For 
litter-bearing  species,  the  number  of 
offspring  is  also  a  measure  of  fertility. 

Fertile — Having  a  level  of  fertility  that 
is  within  or  exceeds  normal  for  that 
species. 

Su6/ertiVe— Having  a  level  of  fertility 
that  is  below  normal  for  that  species, 
but  is  not  infertile. 

Infertile — Lacking  fertility  for  a 
specified  period  of  time.  The  infertile 
condition  may  be  temporary;  permanent 
infertility  is  termed  sterility. 

Lowest  observed  adverse  effect  level 
(LOAEL}— The  lowest  dose  level  tested 
at  which  there  was  a  statistically  or 
biologically  significant  indication  of  a 
toxic  effect  of  concern  (U.S.  EPA.  igeed). 

Male  reproductive  system — Those 
processes  and  organs  in  the  male  that 
are  involved  directly  in  sexual  behavior 
and  procreation.  For  this  document, 
these  include  the  testes,  epididymides, 
vas  deferens,  accessory  sex  glands, 
penis,  pituitary,  and  hypothalamus.  Not 
all  regions  of  the  latter  two  oi^ans  are 
considered  to  have  a  role  in 
reproductive  function. 

Male  reproductive  toxicity— the 
occurrence  of  adverse  effects  on  the 
male  reproductive  system  that  may 
result  from  exposure  to  environmental 
agents.  The  toxicity  may  be  expressed 
as  alterations  to  the  male  reproductive 
organs  and/or  the  related  endocrine 
system.  The  manifestation  of  such 
toxicity  may  include  alteration  in  sexual 
behavior,  fertility,  pregnancy  outcomes, 
or  modifications  in  other  functions  that 
are  dependent  on  the  integrity  of  the 
male  reproductive  system. 

Margin  of  exposure  (MOEJ— The  ratio 
of  the  NOAEL  to  the  esthnated  human 
exposure  (U.S.  EPA,  19e6d). 

No  observable  adverse  effect  level 
(NOAEL}— The  dose  ad  which  there  was 
no  statistically  or  biologically  significant 


indication  of  a  toxic  effect  of  concern 
(U.S.  EPA,  1988d). 

Reference  dose  (RfDJ—A  benchmark 
dose  operationally  derived  from  the 
NOAEL  by  consistent  application  of 
generally  order  of  magnitude 
uncertainty  factors  that  reflect  the 
various  types  of  data  used  to  estimate 
RfDs  (U.S.  EPA.  1986d). 

Seminiferous  epithelium— Timxie 
within  the  seminiferous  tubules, 
including  Sertoli  cells,  stem  cells, 
spermatogonia,  spermatocytes,  and 
spermatids  that  is  involved  in  the 
production  of  spermatozoa. 

Seminiferous  tubules — ^The  structures 
within  the  testis  in  which  spermatozoa 
are  produced  and  begirt  transport 
toward  the  excnrrent  ducts. 

Testis — ^The  male  gonad  which 
contains  die  seminiferous  tubules, 
wherein  spermatozoa  are  produced,  and 
the  interstitial  cells,  including  Leydig 
ceils,  that  produce  androgenic 
hormones. 

'Time  to  mating"— The  interval 
between  first  opportimity  to  mate  and 
observation  of  definitive  evidence  of 
mating. 

in.  Background 

Several  documents  are  available  that 
provide  background  for  these  Guidelines 
(e.g..  U.S.  EPA.  1982;  U.S.  EPA,  1985; 
Kimmel  et  aL.  1986:  Galbraith  et  aL. 
1983;  Organization  for  Economic  and 
Community  Development  [OECD].  1983). 
There  are  also  a  number  of  resources 
that  provide  general  badc^tnmd 
information  on  the  physiology, 
biochemistry,  and  toxicology  of  the  male 
reproductive  system  (Amann,  1961: 
Mann  and  Lutwak-Mann,  1981: 
Zaneveld  and  Chatterton,  1982;  Dixon. 
1985;  Thomas  et  al.,  1985). 

Up  to  15%  of  the  married  couples  in 
the  United  States  are  classified  as 
clinically  infertile;  Le.,  they  are  unable 
to  achieve  a  viable  pregnancy  within  a 
year  of  unprotected  intercourse 
(MacLeod.  1971).  For  some  of  these 
couples,  infertility  is  due  to  adverse 
health  effects  that  influence  the 
reproductive  system  of  the  males. 
Effects  may  include  dysfunction  in 
sexual  behavior  or  impairment  in  those 
processes  responsible  for  the  production 
of  sperm  that  are  able  to  participate 
successfully  in  fertilization  and  the 
production  of  a  healthy  conceptus. 
Compromised  sexual  and  reproductive 
competence  may  result  from  eitfier 
direct  toxicity  to  the  male  repHrodiictiye 
system  or  be  the  expressicm  of      ' 
impairment  in  other  organs  and 
processes.  There  is  a  wide  variety  of 
clinically  documented  diseases  and 
pathologies  (hat  may  interfere  ifvitfi 
reproductive  function.  This  suggests  a 


unique  vulnerability  of  the  male:   ■ 
reproductive  system  since  toxic  agents, 
acting  through  a  variety  of  direct  and 
indirect  pathways,  can  evokie  adverse 
responses. 

Fertility  oi  the  human  male;  is  also 
particularly  susceptible  to  agents  that 
reduce  the  number  and/or  quality  of 
sperm  produced.  Compared  to  many 
other  species,  human  males,  in  general, 
produce  fewer  sperm  relative  to  the 
number  of  sperm  required  for  fertility 
(Amaan.  1981;  Galbraith  et  al.,  1963). 
The  point  at  which  the  incidence  of 
infertility  in  men  begins  to  increase  is 
considered  to  be  approximately  20-40  x 
10*  sperm  per  milliliter  of  eiaculate.~As 
the  concentration  of  sperm  declines 
below  that  level,  the  probability  of  a 
pregnancy  resulting  from  a  sin^ 
ejaculation  declines.  If  the  number  of «. 
normal  sperm  per  ejaculate  is 
sufficiently  low.  fertilization  is  unlikely 
and  an  infertile  condition  exists.  Many 
men  have  daily  production  rates  of 
normal  sperm  that  aippear  to  place  them 
close  to  or  in  the  subfertile  or  infertile 
categories  (Amann.  1961).  Insult  to  the 
human  male  reproductive  system  by  a 
toxic  agent  may  decrease  production  of 
normal  sperm  additionally  and  further 
impair  fertility. 

Because  of  the  susceptibility  of  the 
human  male  reproductive  system,  it  is 
important  to  evaluate  effects  on  that 
system  in  toxicity  assessment. 
Environmental  agents  have  been 
identified  that  produce  adverse  effects 
on  the  male  reinoductive  system  of 
humans  and  test  species,  lliese  effects 
may  occur  at  doses  as  low  as  or  lower 
than  those  causing  adverse  effects  on 
other  systems  in  the  male.  Prominent 
examples  are  dibromochloropropane. 
ethylene  dibromide.  and  certain  glycol 
ethers. 

IV.  Qualitative  Male  Repcoducthre  Risk 
Assessment  (Hazard  IdenUfication) 

In  this  section,  the  conventional 
protocols  and  end  points  used  to 
evaluate  male  reproductive  toxicity  are 
presented  with  evaluation  of  their 
strengths  and  limitations.  Numerous 
factors  are  important  in  the  conduct  and 
evaluation  of  toxicity  tests.  Since  the 
considerations  of  many  of  those  are 
common  to  all  protocols,  design  factors 
and  end  points  are  considered 
separately  from  the  discussion  of  the 
overall  protocol  structures. 

It  may  not  be  possible  to  assess  all  of 
the  considerations  necessary  for  risk 
assessment  from  the  results  of  any     : 
single  test,  regardless  of  how  complex   ; 
dte  protocol.  The  higher  dose  levels  that 
may  be  adequate  for  hazard: 
identification  may  not  provide  optimal 
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separatioiii  bf  different  toxic  effects  at 
lower  dos^l.  The  test  design  to  study 
reversibihly  of  adverse  effects  may  be 
different  ff^m  that  needed  to  determine 
time  of  on^^t  of  an  effect  or  for 
calculatioi  of  an  allowable  exposure 
level.  Ideally,  it  is  desirable  to  have    . 
available  t^sults  from  several  different 
types  of  teats  when  performing  a  risk 
assessmeiil  Typically,  only  limited  data 
are  available.  Under  those  conditions, 
the  limited  data  will  be  used  to  the 
extent  posUble  to  assess  risk  to  die 
male  reproductive  system. 

A.  Laborai0ry  Testing  Protocols 

1.  Single-CMneration  and 
Multigeneration  Reproduction  Tests 

GuidelinM  for  the  conduct  of  single- 
generation  find  multigeneration 
reproductiioin  tests  have  been  published 
by  the  AgdAcy  pursuant  to  the  Federal 
Insecticide,:  Fungicide,  and  Rodenticide 
Act  (FIFRAj)  and  the  Toxic  Substances 
Control  Ail  (TSCA)  and  by  the 
Organizatnn  for  Economic  and 
Cooperati|4  Development  (U.S.  EPA. 
1982. 1985;' OECD.  1983). 

In  a  singlfe-generation  or 
multigeneration  reproduction  test,  the 
rat  is  used  aiost  commonly.  In  a  typical 
reproduction  test,  exposure  is  initiated 
when  the  r^ts  are  5  to  8  weeks  of  age 
and  continued  for  8  to  10  weeks.  Three 
dose,  levelf  plus  a  control  group(8)  are 
usually  indltided.  Enough  males  and 
females  are  mated  to  ensure  20 
pregnancies  for  each  generation. 
Animals  pf-oducing  the  first  generation 
of  offspring;  are  considered  the  parental 
(P)  generation,  and  all  subsequent . 
generation^  are  designated  fllial 
generations  (Fi,  Fj,  etc.). 

Both  mates  and  females  are  treated 
prior  to  and  during  mating.  Cohabitation 
is  allowed  for  up  to  3  weeks,  during 
which  the  females  are  monitored  for 
evidence  ofi  mating  (see  section  IV.B.  for 
a  discussidi  of  the  length  of  exposure 
and  ma  ting  periods).  Female  treatment 
is  continued  during  pregnancy  and 
lactation,  fai  the  two-generation 
reproduction  test,  randomly  selected 
first  filial  (ft)  offspring  continue  to  be 
exposed  ailjer  weaning  (day  21)  and  then 
are  mated  m  11  to  13  weeks  of  age. 
Treatment'of  mated  Fi  females  is 
continued  throughout  pregnancy  and 
lactation.  Therefore,  offspring  from  the  P 
and  Fi  generations  (Fi  and  F», 
respectively)  are  exposed  potentially  to 
the  agent  ilil  utem  and  via  milk  until 
weaned. 

•  The  singfe-generation  reproduction 
lest  may  dHect  effects  on  the 
reproductive  process  of  peripubertal  and 
adult  animals.  The  design  of  the 
multigener  a  tion  reproduction' study 


similariy  evaluates  parental  animals - 
that  have  received  subchronic  exposure 
as  young  adults  (P  generation). 
However,  Fi  and  F»  offspring  may  be 
exposed  continuously  in  utero  from 
conception  and  during  the  preweaning 
period  prior  to  evaluation,  allowing 
expression  of  effects  due  to  exposure 
during  critical  developmental  periods. 
Since  the  parental  and  subsequent  filial 
generations  have  different  exposure 
histories,  reproductive  effects  seen^n 
any  particular  generation  may  not  be 
directly  comparable  with  or  predictive 
of  those  of  another  generation. 

In  single  and  multigeneration 
reproduction  tests,  the  reproductive  end 
points  that  are  evaluated  for  the  male 
usually  include  visual  examination  of 
the  reproductive  organs,  plus  testicular, 
epididymal,  and  accessory  sex  glands 
wei^ts  and  histopathology.  Male  and 
female  mating  and  fertility  indices  are 
usually  presented  In  addition,  litters  are 
weighed  at  birth  and  examined  for 
number  of  live  and  dead  births,  gender, 
gross  abnormalities,  and  growth  and 
survival  to  weaning. 

If  effects  on  reproductive  success  are 
the  only  adverse  effects  observed  in  a 
study  using  one  of  these  protocols,  the 
contribution  of  male-  and  female- 
directed  effects  usually  cannot  be 
distinguished.  If  histopathology  and/or 
sperm  evaluations  have  been  included. 
it  may  be  possible  to  characterize  a 
male-directed  effect.  However, 
identification  of  a  male-directed  effect 
does  not  exclude  the  possibility  of  a 
female-directed  component.  It  may  be 
necessary  to  examine  data  from  ma  tings 
of  treated  males  with  untreated  females 
and  vice  versa  to  separate  sex-specific 
effects. 

It  is  possible  to  produce  more  than 
one  litter  from  either  P  or  Fi  animals. 
However,  successive  litters  in  any 
reproduction  test  bannot  be  considered 
as  replicates  in  the  statistical  analysis 
because  of  factors  such  as  continuing 
exposure  of  the  parents,  increased 
pat^ntal  age  and  sexual  experience,  and 
parity  of  the  parents. 

2.  Continuous  Breeding  Protocol 

The  continuous  breeding  protocol  has 
been  developed  recently  by  the  National 
Toxicology  Program  as  a  possible 
alternative  to  the  multigeneration 
reproduction  test.  It  is  not  included 
presently  in  any  EPA  test  guidelines: 
This  protocol  has  been  used  with  mice 
(Lamb  and  Chapin,  1985);  its  use  with 
rats  is  also  being  tested.  The  distinctive 
feature  of  this  test  is  continuous 
cohabitation  of  a  male-female  pair  for  14 
weeks,  with  removal  of  each  litter  soon 
after  the  birth  of  all  except  the  final 
litter.  It  is  the  only  protocol  currently  in 


use  that  provides  a  tnJeasure  of 
subfertiUty  other  than  reduction  of  litter 
size  (see  section  II  for  definitions  and 
section  IV.Cl.c  for  more  detail)  by 
determining  the  number  of  litters  that 
can  be  produced  within  a  defmed  time. 

In  this  protocol,  postpubertal  males 
and  females  (11  weeks  of  age)  are 
treated  with  one  of  three  different  dose 
levels,  in  addition  to  controls,  followed 
by  cohabitation  bfmating  pairs  for  14 
weeks.  Treatment  is  initiated  7  df^ys 
befoie  cohabitation  and  continued, 
throughout  the  experiment.  Offspring  are 
removed  from  the  dam  iminediately 
after  birth  and  examined  for  number  of  ' 
live  and  dead  pups.  Utter  weight,  sex, 
and  external  abnormalities.  Under  these 
conditions,  the  normal  female  returns 
immediately  to  a  fertile  estrus.  This 
results  in  the  ability  to  produce  up  to 
five  litters  per  pair  within  the  14-wcek 
cohabitation  period.  If  the  P  generation 
remains  fertile,  the  final  litter  from  each 
pair  is  examined  in  the  same  way  as  the 
earlier  litters.  However,  those  final 
offspring  may  remain  with  the  dam  until 
weaning  to  study  the  effects  on  a 
generation  that  has  been  exposed 
potentially  both  in  utero  and  during  the 
preweaning  period.  Offspring  may  also 
be  treated  from  weaning  to  70  days  of   ■ 
age  and  subsequently  mated.  As 
discussed  for  the  single  generation  and 
multigeneration  reproduction  tests, 
successive  litters  cannot  be  treated  as 
replicates. 

If  an  adverse  effect  is  observed  on  the 
fertility  of  the  P  generation,  the  treated  P 
animals  may  be  mated  with  untreated 
control  animals  (crossover  matings)  for 
7  days  to  determine  the  affected  sex.  • 
During  the  crossover  mating  period, 
treatment  is  discontinued,  then  resumed 
after  7  days.  Parental  animals  are 
necropsied  only  if  an  effect  on  that  sex 
has  been  detected. 

The  sequential  production  of  litters 
from  the  same  adults  allows  observation 
of  the  tifning  of  onset  of  an  adverse 
effect  on  fertility.  In  addition,  it  may 
improve  ability  to  detect  subfertility  due 
to  the  potential  for  larger  numbers  of 
pregnancies  and  litters.  With  continuous 
treatment,  a  cumulative  effect  could 
increase  severity  of  expression  with 
subsequent  litters.  However,  unless 
offspring  are  allowed  to  grow  and  ~  ' 
reproduce,  little  or  no  information  will " 
be  available  on  postnatal  development 
or  reproductive  capability  of  a  second 
generation.  The  animals  used  for  the 
crossover  matings  are  removed  from 
treatment  during  the  matings  with 
untreated  animals.  Thus,  effects  that 
require  continuous  exposure  and  show 
rapid  recovery  may  show  a  different 
pattern  at  necropsy  than  would  have 
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been  observed  had  necropsjt 
immediately  followed  cessation  of 
treatment 

3.  Dominant  Lethal  Test 

The  dominant  lethal  test  is  intended 
to  detect  mutagenic  effects  in  the 
spermatogenic  process  that  are  lethal  to 
the  embryo  or  fetus.  A  review  of  this 
test  has  been  pubKshed  recently  as  part 
of  the  KPA's  Gene-Tox  program  (Green 
et  aU  1985).  Reproductive  data  from  diis 
test  may  indude  measurement  of 
fertilization  failure  and  pre-  and 
postimplantation  loss.  0!iects  causing 
fertilization  failure  and  preimpiantation 
loss  are  not  separated  and  may  reflect 
mutagenic  and/or  nonmutagenic  events 
on  the  sperm  (see  section  rV.C.l.c). 
Postimplantation  loss  is  usually 
considered  to  reflect  germ-cell  mutation. 

Dominant  lethal  protocols  may  use 
acute  dosing  (1  to  5  days)  followed  by 
serial  matings  with  one  or  two  females 
per  male  per  week  for  the  duration  of 
the  spermatogenic  process.  An 
alternative  |»otocol  may  use  subchronic 
dosing  tm  the  duration  of  the 
spermatogenic  process  followed  by 
mating(s).  Females  are  monitored  for 
evidence  of  mating,  sacrificed  at 
approximately  mid-gestation,  and 
examined  for  incidence  of  pre-  and 
postimplantation  loss  (see  section 
IV.CJ.C). 

The  acute  exposure  protect^ 
combined  with  serial  maKng.  allows 
identification  of  the  spermatogenic  cell 
type(s)  that  is  adversely  affected  by 
treatment.  However,  acute  dosing  may 
not  necessarily  produce  adverse  effects 
at  the  same  dose  levels  as  with 
subchronic  dosing,  due  to  factors  such 
as  bioaccumulation  or  induction  of  a 
detoxification  mechanism. 

4.  Subchronic  Toxicity  Tests 

Often,  a  general  subchronic  toxicity 
-test  has  been  done  before  a  detailed 
reproduction  study  is  initiated.  In  the 
subchronic  toxicity  test  with  rats.- 
exposure  is  usually  initiated  between  6 
and  8  weeks  of  age  and  continued  for  00 
days  (see  EPA  Test  Guidelines  prepared 
pursuant  to  F1FRA  and  TSCA;  UJ&.  EPA, 
1982, 1965).  Initiation  of  exposure  at  8 
weeks  of  age  and  exposure  for 
approximately  90  days  allows  the  males 
to  reach  a  more  mature  stage  of  sexual 
development  and  assures  an  adequate 
length  of  dosing  for  most  agents.  The 
route  of  administration  is  often  oral,  but 
may  be  dermal  qr  by  inhalation. 
Animals  are  monitored  for  clinical  signs 
throughout  the  test  and  are  necropsied 
at  the  end  of  the  dosing  period.  The  end 


points  that  are  usually  evaluated  for  Ae 
male  reproductive  system  indude  visual 
examination  of  the  reproductive  organs, 
plus  testicular,  epididymal,  and 
accessory  sex  glands  weights  and 
histopatbology. 

This  test  can  be  usefiil  to  identify  an 
agent  as  a  male  reproductive  hazard,  but 
usually  does  not  provide  information 
about  the  integrated  function  of  the  male 
reproductive  system,  nor  does  it  indude 
effects  of  exposure  of  the  immature 
animal. 

5.  Chronic  Toxicity  Tests 

Chronic  toxidty  or  oncogsnidty  tests 
provide  an  opportunity  to  evaluate  toxic 
effects  of  long-term  exposure  as  due 
male  ages.  Kcposure.  which  may  be  by 
oral,  inhalation,  or  dermal  routes,  is 
initiated  soon  after  weaning  and  is 
continued  for  12  to  24  months.  Due  to  the 
extended  treatment  period,  interim 
sacrifices  may  provide  important 
information  regarding  the  onset  and 
sequence  of  toxic  events.  At  necropsy, 
the  reproductive  organs  are  examined 
visually,  testis  wei^ts  are  obtained, 
and  routine  testicular  histopathologic 
examination  is  done.  Other  relevant 
male  reproductive  organs  may  be 
evaluated  similarly. 

B.  Desi^  Ftictora  That  May  Influence 
Test  Results 

Even  when  standard  protocols  are 
used  for  testing,  there  are  numerous 
variables  that  can  affect  the 
interpretation  of  results.  Three  of  those 
factors  that  have  unique  aspects  with 
respect  to  the  male  reproductive  system 
are  discussed  below. 

1.  Duration  of  Dosing 

Adverse^efiects  of  an  agent  on  the 
spermatogenic  process  may  not  be 
observed  in  reproductive  evaluations  for 
a  substantial  time  after  initiation  of 
treatment  Damage  that  is  limited  to 
spermatogonial  stem  cells  will  not 
appear  in  the  canda  epididymis  or  in 
ejaculates  for  8  to  14  wedu,  depMiding 
on  the  test  spedes.  With  some  agents 
that  bioaccumulate,  the  full  impact  on  a 
given  cell  type  could  be  delayed,  as 
could  the  nnpact  do  fanctioiial  end 
points  such  as  fertility.  In  sacfa 
situations,  examination  trfdata  from 
longer  expomam  may  be  useful 
Adequate  phaimacokinetlc/ 
pharnMoodynamic  data  fadbtate 
seloctian  of  dose  levels  and  treatromt 
duratioB.  ••  well  as  selsctios  of  other 
parameters  fara  welMssi^ied  test  of 
male  reproductive  toxic  eftds. 
Additkmaf  factors  that  ate  related  to 
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duration  of  dosing  ara  presented  in 
section  V.B  (Exposure  Assessment). 

2.  Length  of  Mating  Period 

Traditionally,  pairs  of  rats  or  mice  are 
allowed  to  cobabit  for  periods  ranging 
from  several  days  to  3  weeks.  Given  a  4- 
to  5-day  estrous  cycle,  each  female 
should  be  in  estius  four  or  five  times 
during  a  Zl-day  mating  period.  During 
each  estrus.  the  male  has  the 
opportunity  to  copulate  mnldple  times, 
resulting  in  delivery  of  many  more 
sperm  by  a  male  than  are  required. for 
fertilization.  When  an  unlimited  number 
of  matings  are  allowed  in  fertility 
testing,  a  large  effect  on  sperm 
production  is  necessary  before  an  effect 
on  fertility  can  be  detected. 

3.  Number  of  Females  Mated  to  Bach 
Mafe 

Current  EPAtest  guidelines  inrepared 
pursuant  to  FIFRA  and  TSCA  spedfy 
use  of  20  males  and  enough  feoMles  to 
produce  at  least  20  pregnandes  for  each 
treatment  group  in  each  generation  in 
the  multigeneration  reproduction  test 
(U.S.  EPA,  1982. 1985).  However.  20 
pregnandes  are  often  achieved  by 
mating  two  females  per  male  and  using 
less  than  20  males  per  treatment  group. 
In  sud)  cases,  the  statistical  treatment 
of  the  data  should  be  examined 
carefully.  In  assessing  male  reproductive 
toxidty,  the  male  remains  the  unit  of 
statistical  analysis.  Using  the  female  as 
the  statistical  unit  inflates  the  sample 
size  and  may  distort  data  analysis  and 
interpretation. 

C  End  Points  for  Evaluating  Male 
Reproductive  Toxicity 

The  foUoDving  sections  describe  the 
various  end  points  of  male  reinodnetive 
toxicity  tiiat  can  be  obtained  and  their 
use  in  risk  assessment  The  first  sectioii 
(IV.Cl)  reviews  end  points  for  wUch 
data  are  obtained  routinely  by  the 
Agency  and  provides  guidance  fiv  their 
interpretation.  A  subsequent  section 
(rV.C.2)  briefly  examines  other  end 
points  that  are  not  available  rotftindy. 
but  for  which  data  may  be  encountered 
in  the  review  of  chemicals.  Follqwing 
the  discussion  of  each  end  pofait. 
guidance  is  provided  as  to  die  use  of 
such  data  in  haxard  identification.  A 
soHunary  of  these  rscmamendations 
may  be  found  in  tlM  seetioa  on  Wsi|^t 
of  Bvideace  Determination  (IV. G). 

Three  ceasideratioiis  are  applicable 
throughout  the  discussion  of  measures 
ef  m^  reprodactive  toxidty.  First,  a 
comprehensive  risk  assessownt  requires 
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inibnnatioi^|on«  varied  of  eod  points. 
Ideally,  tkfl|  avaK^ation  would  indiKie 
examinalicm  of  data  on  the  nora 
sensitive  eatt  poinla  (e^  properiy 
performed  Matepafeoloafj  see  section 
IV.ai.b)  id  MaaniBg  die  bwest  dose  at 
which  effeds  ai«  detected  (LOAEL) 
and/or  the  mglieat  dose  at  which  no 
efiacU  are  ^Msrved  (NOAEL).  Positive 
effects  oa  Iffts  sensitive,  functional  end 
points  (&84  (artiUty)  are  particulariy 
useful  for  hwtaid  identffication  and  in 
interpreting  the  biological  significance 
of  effects  0(1  other  end  points  that  are 
not  as  dire^tty  associated  wiUi  fonction. 
The  ability  |||b  fom  such  an  assodatfon 
between  dM  moee  sensitive  end  points 
and  those  mat  measure  hmction  direcdy 
may  provi<|«  a  clearer  picture  of  the  risk 
to  human  rfibroduction.  Allowances  may 
be  necessanr  for  species  differences  in 
susceptibi^w  to  die  adverse 
reproductive  efiiBct. 

A  secona  jssue  is  that  alterations  in 
these  repronuctive  end  points  may  be 
the  result  oncfitect  or  indirect  toxicity  to 
the  male  reproductive  system.  In  either 
case,  the  >MBt  should  bis  considered  a 
male  repro|vctive  hazard  Careful 
evaluation  df  the  dose-response  curves 
tot  the  various  target  <H8ans  may 
provide  faiai^jht  into  die  likelihood  of 
reproductiva  effects  independent  of 
these  otheilioxicities.  Estimating  the 
dose  levels!  at  which  these  various  target 
organ  even^^  occur  has  special 
significanc^lin  predicting  the  effects  of 
anticipated  human  exposure. 

A  diird  iMue  is  that  although  the  end 
points  diseased  in  these  Guidelines 
may  refleclj  impairment  to  the  various 
components!  of  the  reproductive  process, 
they  may  not  effectively  discriminate 
between  n(iamutagenic  and  mutagenic 
mechanism^  If  the  effects  seen  in 
evaluation  df  male  reproductive  end 
points  are  Qie  result  of  mutagenic  events 
(e.g.,  intehution  with  germ-cell  DNA). 
then  there  n  die  potential  for 
transmissible  genetic  damage.  The 
Guidelines mr  Mutagenicity  Risk 
A8sessmen|t{(U.S.  EPA.  19660}  should  be 
consulted  in|  conjunction  «vith  this 
document  ^ihen  a  potential  for  genetic 
damage  is  s^ispected. 

1.  End  Pofajlji  Routinely  Evaluated  by  die 
Agency 

The  Aqeii  cy  may  obtain  data  on  the 
potential  ai^fe  reproductive  toxicity  «^ 
an  agent  froni  a  number  of  current 
testing  protocols,  including  acute, 
subchirank^  jaad  chronic  tasdag  «id 
reprodMOiitf  and  fierdli^  tests.  The  end 
points  that  #a  ofteo  evdiMted  in  such 
studies  aco  listed  in  Table  1. 


Table  i.->€no  Points  That  IMav  Be 
EvALi>ATEi>  Under  Current  Testinq 

GUOEUNgS 


BodyWeiglM. 
OrnsnUM^SK  T( 


cpodyTnKlBt,  MfVNnfll  vosi* 


Histapalhology:  S«iw 
r  oilHtyr  Mifling  ntto 
PTBQnttncy  Oirtoomsi: 


andMjrvival. 


fsllo. 

skMi  pP9-  ttnd  podiM* 
of  t««/aaad  pups,  mm 


a.  Body  We^t  and  Organ  Weight- 
Body  weight  and  organ  weij^t  are 
usually  obtained  irrespective  of  the 
study  protocol.  Body  weights  are 
recorded  at  a  minimum  m  weekly 
intervals  during  testhig,  and  can  provide 
a  useful  index  ^to  the  general  health 
status  of  the  animal  Interpretation  of    . 
reiHoductive  effects  may  be  uncertain  in 
the  presence  of  altered  body  wei^L  For 
at  least  the  testes,  body^veigjit  and 
organ  weight  are  indepradent  variables 
in  die  normal  adult  (Robb  at  al..  1978). 
Depression  in  body  weight  or  reduction 
in  weigirt  gain  may  reflect  a  variety  of 
response  including  rejection  of 
toxicant  adulterated  food  or  water 
because  of  reduced  palatability. 
treatment-induced  anorexia,  or  systemic 
toxicity.  Modest  depressions  in  adult 
body  weight  as  a  rMult  (rf  decreased 
palatability  or  depressed  appetite  may 
have  little  effect  on  reproductive 
function  (e.g..  Ribelin.  1963:  Heywood 
and  James.  1978).  When  body  weight 
decline  is  produced  by  such  factors,  it 
may  not  be  appropriate  to  dismiss  the 
occurrence  of  male  reproductive  effects 
as  simply  secondary  to  the  occurrence 
of  a  generalized  toxicity.  However,  the 
factors  underlying  a  decline  in  body 
weight  or  reduced  weight  gain  often 
cannot  be  delineated.  Also,  the  impact 
of  such  weight  changes  may  vary 
depending  upon  the  species  and  strain. 
Then  the  issue  as  to  whether  the     "^^ 
observed  reproductive  effects  are 
primary  or  secondary' effects  of 
exposure  cannot  be  resolved.  Until 
additional  data  provide  the  needed 
clariHcation.  alteradon  in  a'reproductive 
measure,  irrespecttve  of  body  weight 
changes,  is  sufficiaot  to  identify  an 
agent  as  a  male  reproductive  hazard. 

For  the  male,  the  reproductive  organs 
that  are  often  weighed  include  the 
testes,  epidiffynddes.  pituitary  gland, 
prostate,  and  senunal  vesides.  Necropsy 
procedures  for  the  reproductive  organs 
other  than  the  testes  have  net  been 
stteidanMaed  aaoaalabontories.  The 
davalopment  and  apfdleation  of  Unifarai ' 
protocols  might  reduce  some  of  the 


interstudy  variability  associated  with 
these  measurements. 

Organ  weight  data  may  be  presented 
as  both  absolute  weights  and  as  relative 
weights  (Le^  organ  weight  to  body 
weight  ratios).  Organ  wreight  data  may 
also  be  reported  relative  to  brain  weight 
since,  subsequent  to  development,  the 
weight  of  the  brain  remains  quite  stable. 
Evaluation  of  data  on  absolute  organ 
weights  is  important  since  an  organ 
we^t  ratio  may  show  no  significant 
difference  if  both  body  weight  and  organ 
weight  change  in  the  same  direction.  A 
change  hi  die  organ  weight/body  wei^t 
ratio  is  usually  tihe  result  of  a 
disproportionate  change  in  weight  of 
that  organ  rather  than  a 
disproportionate  change  in  body  weight 
of  exposed  relative  to  nonexposed 
animals. 

Testis  weight  varies  only  modesdy . 
among  normal  members  of  a  given  test 
species  (Sdiwetz  et  aL.  I960;  Mazak  et 
al.,  1985).  This  relatively  low  inter-    . 
animal  variability  suggests  Uiat  testis 
weight  should  be  a  sensitive,  eariy 
marker  of  gonadal  injury.  However,  this 
is  not  always  the  case.  Damage  to  the 
testes  may  often  be  detected  as  a  weight 
change  only  at  doses  higher  than  those 
required  to  produce  significant  effects  in 
other  measures  of  gonadal  status  (Foote 
et  al..  19e6a.  b;  Bemdtaon.  1977).  This 
contradiction  may  arise  from  several 
factors,  including  the  delay  before  cell 
deaths  are  reflected  in  a  weight 
decrease  and  reactions  to' injury  that 
may  mask  a  decrease  in  testis  weight 
(e.g..  edema  and  inflammation,  cellular 
infiltration,  and  Leydig  cell  hyperplasia). 

Pituitary  and  accessory  sex  gland 
wei^ts  can  provide  valuable  insight 
into  the  androgen  status  of  the  animal. 
However,  the  pituitary  contains  regions 
that  are  responsible  for  the  regulation  of 
a  variety  of  physiologic  functions 
separate  from  reproduction.  Thus, 
changes  in  pituitary  wei^t  do  not 
necessarily  reflect  r^rodiictive 
impairment.  If  weight  changes  are 
observed,  histopathologic  evaluations 
may  be  useful  in  identifying  the  regions 
of  the  pituitary  that  are  altered. 

Optimal  evaluation  of  data  on  the 
pituitary  and  accessory  sex  glands 
requires  information  on  the  technique 
that  was  used  in  removal  and  dissection 
of  extraneous  tissue.  Separatioft  of  the 
seminal  vesicles  and  prostate  is  difficidt 
in  rodents.  Moreover,  studies  may  report 
accessory  sex  ^and  weights  with  or 
without  expression  of  the  secreted 
fluids.  We^ts  without  fluids  show  less 
variability  dian  wei^ts  In  the  presence 
of  die  secreted  fhdd.  Access  to  data  on 
accessoiy  sex  gland  wei^its.  with  and 
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without  the  fluids,  would  facilitate 
comparisons  across  different  data  sets. 

Changes  in  absolute  or  relative 
reproductive  organ  weights  provide 
sufHcient  evidence  for  classifying  an 
agent  as  a  probable  human  male 
reproductive  hazard  (see  section  on 
Weight  of  Evidence  Determination, 
IV.C),  and  provide  an  important  basis 
for  obtaining  additional  information  on 
the  reproductive  toxicity  of  that  agent. 
However,  since  changes  in  organ 
weights  may  only  be  apparent  after 
substantial  injury,  reliance  on  more 
sensitive  measures  (e.g..  properly 
performed  histopathology,  see  section 
IV.Cl.b)  may  be  necessary  to  better 
define  a  NOAEL/LOAEL  Also, 
significant  changes  in  other  important 
end  points  that  are  related  to 
reproductive  function  may  not  be 
reflected  in  organ  weight  data.  Thus,  the 
absence  of  an  organ  weight  effect  does 
not  provide  a  basis  for  assuming  the 
absence  of  a  reproductive  effect  (Foote 
et  al.,  1986a.  b). 

b.  Histopathological  Evaluations — 
HistopathologiGal  evaluations  have  a 
prominent  role  in  reproductive  risk 
assessment.  Current  EPA  test  guidelines 
prepared  pursuant  to  FIFRA  and  TSCA 
(U.S.  EPA.  1982, 1985)  recommend  that 
the  reproductive  organs  be  preserved  for 
possible  histopathological  evaluation  in 
the  general  toxicity  testing  and 
multigeneration  breeding  protocols. 
Those  organs  include  the  testes, 
epididymides,  prostate,  seminal 
vesicles,  and  pituitary.  Histological 
evaluations  are  especially  use^l  in 
multigeneration  studies  if  the  parental 
(P)  males  appear  infertile,  and  may 
include  examination  of  the  >^ 
spermatogenic  cycle;  i.e.,  pattern  of 
spermatogenesis. 

Histological  analysis  of 
spermatogenesis  is  facilitated  by  proper 
fixation  and  «iibedding  of  testiculetr 
tissue.  Approaches  that  use  formalin 
fixation  combined  with  paraffin 
embedding  of  the  testis  result  in 
artifacts  in  control  as  wall  as  treated 
tissue  (e.g..  shrinkage,  vacuoles, 
clumping  of  nuclear  material)  that  can 
mask  effects  and  impair  interpretation. 
Detection  and  identification  of 
degenerating  or  missing  ceU  types  is 
often  difficult  with  such  preparations.  A 
description  of  the  bac^cground  level  of 
lesions  in  control  tissue,  whether 
preparation,  induced  or  otherwise,  can 
facilitate  interpreting  the  nature  and 
extent  of  the  lesions  observed  in  tissues 
obtained  from  exposed  animals. 
Reviews  of  fixation  and  embedding 
techniques  for  testes  have  been 
published  recently  (Cbapin  et  al..  1984; 
Lamb  and  Chapin,  1985). 
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Familiarity  with  the  cytoarchitecture 
of  the  testis  and  the  kinetics  of 
spermatogendsis  of  each  test  species 
can  assist  in  the  identification  of  less 
prominent  lesions  that  may  accompany 
lower-dose  exposures.  References  are 
provided  in  current  EPA  test  guidelines 
prepared  pursuant  to  FDHA  and  TSCA 
(U.S.  EPA.  1982, 1985)  that  describe  in 
detail  the  morphology  of 
spermatogenesis  (Clermont  and  Perry, 
1957;  Oakberg.  1956:  Roosen-Runge, 
1962).  Of  particular  value  is  the 
description  of  the  various  cellular 
associations  for  each  stage  of  the 
spermatogenic  cycle.  In  addition  to  the 
evaluation  of  the  morphological  integrity 
of  the  spermatogenic  process,  other 
histological  analyses  can  be  applied  to 
tissue  sections.  Some  examples,  include 
counting  the  number  of  affected  tubules, 
quantifying  tubular  and  interstitial  cell 
areas,  and  calculating  the  ratios 
between  various  cell  types  (e.g., 
spermatocyte/Sertoli  cell  ratio). 
Reviews  describing  these  approaches 
have  been  published  (Bemdtson.  1977: 
Mori  and  Christensen,  1980). 

The  basic  cytoarchitecture  of  other 
reproductive  organs  (e.g.,  pituitary  and 
accessory  glands)  has  fa«en  described  as 
well  as  the  histopathologic  alterations 
that  may  accompany  certain  disease 
states  (Bloom  and  Fawcett,  1975).  Less  is 
known  about  structural  changes  in  these 
tissues  associated  with  exposure  to 
environmental  or  occupational  agents. 
Systematic  strategies,  similar  to  those 
for  tl)6  testes,  need  to  be  developed. 
Again,  interpretation  can  be  facilitated 
by  a  description  of  the  nature  and 
degree  of  lesions  present  in  the  tissues 
obtained  fitim  nonexposed  animals. 

The  degree  to  which  histopathological 
effects  are  quantified  is  usually  limited 
to  classifying  animals,  within  dose 
groups,  as  either  affected  or  not 
affected.  Little  effort  has  been  made  to 
quantify  the  extent  of  injury,  and 
uniform  procedures  for  such 
classifications  do  not  exist.  The 
application  of  thorough  evaluation 
procedures  would  be  complemented  by 
more  uniform  strategies  for  quantifying 
the  extent  of  histopathological  damage 
per  {ndividiiar.  In  the  absence  of  a 
standardized  scoring  system,  the 
evaluation  of  histopathological  data 
would  be  facilitated  by  the  presentation 
of  the  assessment  criteria  and  die 
manner  in  which  the  level  of  lesions  in 
exposed  individuals  would  be  judged  to 
be  in  excess  of  controls. 

If  property  obtained  (Le^. proper  , 
preparatioaaiHi  aoaly^  of  tissue),' data 
from  UstopatfaologiGBl  evaluations 
provide  a  relatively  sensitive  tool  that  is 
suitable  not  only  for  hazard 


identification  and  the  detection  of  low- 
dose  effects,  but  also  for  providing 
insight  into  8ite(s)  and  OMtAanismfs)  of 
action  for  that  reproductive  organ. 
When  similar  taijiets/inedianisms  exist 
in  humans,  the  basis  for  interspecies 
extrajmlation  is  strengthened. 
Depending  upon  the  experimental 
design,  information  can  also  be  obtained 
that  may  allow  prediction  of  the 
eventual  extent  of  injury  and  degree  of 
recovery  in  that  species  and  humans 
(Russell  1963). 

The  presence  ef  histopathological 
damage  in  excess  of  the  level  seen  in 
control  tissue  of  test  animals  provides 
sufficient  evidence  for  considering  an 
agent  to  be  a  probable  human  male 
reproductive  toxicant  (see  section  IV.G) 
and  may  be  used  to  establish  a  NOAEL/ 
LOAEL  Equivalent  information  from 
humans  could  be  sufficient  to  consider 
an  agent  to  be  a  kno«vn  human  male 
reproductive  toxicant  if  adequate 
control  observations  were  available. 
Although  thorou^  histopatholb^cal 
evaluations  that  fail  to  reveal  any 
treatment-related  effects  may  be  quite 
convincing,  consideration  should  be 
directed  to  the  possible  presence  of 
reproductive  effects  that  are  not 
detected  histologicalfy  (e.g.,  genetic 
damage  to  the  germ  cell,  decreased 
sperm  motility,  increase  in  abnormal  ' 
sperm  forms),  but  may  influence 
reproductive  function. 

c.  Fertility  and  Pregnancy 
Outcomes — Breeding  studies  are  a  major 
source  of  data  on  reproductive 
toxicants.  Evaluations  of  fertiUfy  and 
the  resulting  pregnancy  outcomes 
provide  measures  of  the  functional 
consequences  of  reproductive  injury.  A 
variefy  of  measures  can  be  obtained 
from  fertility  studies  that  may  include 
the  following:  mating  ratio  (number  of 
animals  with  seminal  plugs  or  sperm  in 
a  vaginal  lavage/number  cohabited), 
pregnancy  ratio  (number  pregnant/ 
number  with  confirmed  matings).  pre- 
cmd  postimplantation  loss,  litter  size, 
nimfiber  of  live  and  dead  offspring,  sex  ° 
ratio,  malformations,  birth  weight, 
neonatal  wei^t,  and  survival.  Postnatal 
evaluations  of  surviving  offspring  may 
provide  assessment  of  growth  and 
developnient,  including  evaluation  of  the 
reproductive  capacify  of  the  progeny.  A  . 
discussion  of  the  evaluation  of  bird)  and 
postnatal  outcomes  may  be  found  in  the 
Guidelines  for  the  Health  Assessment  of 
Suspect  Developmental  Tojdcanta  (U.S. 
EPA.  19eeb). 

As  described  in  Laboratory  Testing 
Protocols  (section  IV.A),  current  fiPA 
guidelines  onfotility  testily  prepared 
pursuant  to  FIFRA  and  TSCA  (US.  EPA. 
1982, 1985)  entail  the  cohabitation  of 
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«rid»  treated  females 
relative  influences  of  the 
parents  on  changes  in 
reprodactive  outcomes 
twvival)  may  not  be 

ated.  Assignment  of  at 
the  responsibility  for  a 
ictive  effect  to  the  male 
may  be  po^^ble  with  other  data 
showing  adverse  effects  (e-g..  decreased 
reproductiW  organ  weights  and/or 
histopathol^gical  observations). 
However,  f  «ah  observations  do  not  rule 
out  an  additkNia!  fiemale  component 
Data  OR  i^^nftperfonMnoe  could  also 
clarify  effisdls  oo  fertility  by  indicating 
whether  on  jiot  tfie  males  wov 
behaviorallir  competent 

If  evahujqon  of  mating  success  is 
included,  iiaaful  data  may  indude 
conftrmam^  ol  the  day  of  insemination 
(Le^  seaiinfll  plugs  or  qterahpositive 
vaginal  la«Ugi^).  pins  ttulyvfs  of  the 
length  of  time  required  for  each  animal 
to  achieve  matiag  (time  to  mating).  The 
data  preaejiMd  roirtiBely  from  the 
majorify  oq  jneeding  tests  aSam  the 

FSnatings,  but  do  not  report 
the  kaslk  m  tioM  requited  or  any 
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difficulties|iki  acliieviag  normal 
However,  most 
conducting  multigeneration 

infonnation  on  the  time 
mating  to  be  achieved-from 
cohabitation  as  part  of  their 
records.  Although 
ting  is  not  necessarily 
synonymoi^  with  successful 
impregnati|ii,  data  on  time  to  mating 
could  proviae  a  more  complete  picture 
of  reproduoive  competence. 

Evaluati6|is  of  thnie  to  mating  might 
also  help  dikriminate  between  the 
presence  of  Isubfertllity  and  infertility. 
Exposure  to  a  reproductive  toxicant  may 
not  prodactta  total  absence  of  fertility 
(i-e^  steriUn),  but  rather  a  condition  of 
subfertility^  Seen  as  an  increased  time  to 
conueptionlfSobfertility  may  also  be 
reflected  a|ia  reduction  in  litter  size  in 
litter-beariM  species.)  The  assesnnent 
of  time  to  qi^ting  in  reproductive  studies 
might  indid^te  the  potential  Cor  an 
important  nman  rcfproductive  problem. 
i.e..  increaMd  ttme  to  conoeptioa. 

Data  arejivailable  on  Ae  variabiUty 
associated  with  some  of  these  functional 
reprodnctiTC  measures  which  allow 
evahiationm^  power  and  group  sise 
reqdremeills  (Schwetz  et  al.,  1980). 
Coeffi'cienniQf  variation  (standard 
deviatibn/meaB)  range  iram 
approxinmiely'lOft  for  neonatal  survival 
(to  day  a)  it|>  SMK  for  fertility  rattos.  The 
,  vwfiabiiity  assbdated  wkh 
ratcs^ofiunhgswteess  may  be  reduced 
if  sexiially  ajeiienced  males  were 
mated  to  Istialsr  which  ItaA  bees. 


determined. to  be  in  proestrus  by  vaginal 
cytology. 

Aside  from  considerations  diat 
pertain  to  individnal  end  points,  there 
are  risk  assessment  issues  regarding  the 
relationship  of  male  toxicity  to  effects 
on  ofCBpring-within  a  given  generation, 
and  the  relationships  of  reproductive 
outcomes  alaoss  generations.  A  review 
of  20 "positive"  multigeneration  studies 
has  provided  some  preliminary 
observations  on  these  issues  (Christian, 
19e6h 

1.  Hie  presence  of  toxicity  in  the  adult 
males,  reproductive  or  otherwise,  was 
not  a  prerequisite  for  the  occurrence  of 
effects  on  (mspring. 

2.  ^>pnudmately  one-half  of  the 
studies  were  classffied  as  "positive- 
increasing.**  In  tiiese  cases,  the  second 
generation  (Fi)  enimals  exhibited  effects 
tiiat  vreie  more  severe  thso  those  in  the 
first  (Pi  generation  at  equivalent  doses 
or  that  occurred  at  lower  doses. 

3.  IncreasiBg  toxicity  with  succeeding 
generations  is  consistent  for  rJ^tmicals 
thq)  bioacdunulat^  However.  ejq>osure 
of  sequential  generations  Involves 
different  devekvmeatal  stages  (&g.,  P  vs 
F,  adidts)  that  ^iighi  also  cpatoibute  to 
differential  efiiects  across  generations. 

4.  Fi  adults  that  exhibited  impaired 
reproductive  ability  most  often  were 
derived  firmn  litters  that  had  exhibited 
one  or  more  adverse  reproductive 
outcomes  at  birth. 

Increasing  vulnerability  of  subsequent 
generations  is  not  always  observed: 
effects  may  be  static  or  decreasing. 
Qualitative  predictions  of  the  increased 
risk  of  the  filial  generations  could  be 
strengthened  by  knowledge  of  the 
nature  of  the  reproductive  effects  in  the 
adult,  the  likelihood  of  bioaccumulation 
of  the  agent  and  the  potential  for 
increased  sensitivity  resulting  from 
exposure  during  critical  periods  of 
development  (Gray.  1966). 

In  some  cases,  ^e  severity  of  effects 
may  be  less  across  generations.  When 
that  occurs,  one  explanation  may  be 
that  the  animals  in  the  Fand  Fj 
generations  represent  "survivors"  who 
are  {become)  more  resistant  to  the  agent 
than  the  average  of  the  P  generation.  If 
Such  selection  exists,  then  subsequent 
filial  generations  nuiy  show  a  reduced 
toxic  response.  Thus,  significant  adverse 
effects  in  any  generation  shooU  be 
considered  cause  for  concern  regardless 
of  results  in  other  generationa;. 

Dominant  lethal  assays,  in  which  the 
female  is  sacrificed  in  mid-  to  late 
pr^nanigr.  limy  also  produce 
reprodiiciUvvdata,  EnidI  potaits  obtabied 
from  deminaiU  lelkd  tests  may  indude 
mating  aiid  fertility  rattoe  aadestimales 
of  preimplantatiofi  loss  (number  of  ■ 


corpora  lutea — number  of  implantation 
sites/number  of  corpora  lutea)  and 
postimplantation  loss  (number  of 
implantation  sites — number  of  live 
pups/number  of  implantation  sites).  The 
occurrence  of  pre-  and/or 
postimplantation  loss  is  often 
considered  to  provide  sufficient 
evidence  that  the  agent  has  gained 
access  to  the  male  reproductive  organs 
and  has  induced  mutagenic  damage  to 
tiie  male  germ  cell  (U.S.  EPA.  1980c). 

A  genotoxic  basis  for  a  substantial 
portion  of  po8tinq)lantation  loss  is 
widely  accepted.  However,  current 
methods  of  assessing  preimplantation 
loss  provide  little  dii^inction  between 
contributions  of  mutagenic  events  that 
cause  embiyo/fetal  death  and 
nonmutagenic  factors  that  result  in 
failure  of  fertilization  or  early  embryo 
mortality  (e.g..  inadequate  numbers  of 
normal  sperm,  failure  in  sperm  transport 
or  ovum  penetration,  etc.).  Such  a 
disti'ncti<m  ie  Important  since  cytotoxic  . 
effects  on  spetiaatAgenic  cells  do  not 
imply  the  potential  for  transmissible 
genetic  damage  Aat  is  assodated  with 
mutagenic  events.  The  interpretation  of 
an  increase  in  preimplantation  loss  may 
require  additiooal  data  on  the  agent's 
mutagenic  and/or  spermatotoxic 
potential  if  genotoxicity  is  to  be  factored 
into  the  risk  assessment  Approaches 
are  being  developed  that  may  prove 
usefid  in  distinguishing  these  events       i 
(Goldstein.  1984).  Guidance  for  the  use 
of  such  genotoxic  data  in  risk 
assessment  is  provided  by  tiie 
Guidelines  for  Mutagenidty  Risk 
Assessment  (U.S.  EPA,  1986c). 

Data  on  fertility  potential  and 
assodated  reproductive  outcomes 
provide  the  most  comprehensive  and 
direct  insight  into  reproductive 
capabiUty.  As  noted  previously,  most 
protocols  cohabit  exposed  males  with 
exposed  females,  complicating  the 
delineation  of  gender-spedfic 
influences.  Condusions  may  need  to  be 
restrided  to  noting  that  the  "couple"  is 
at  reproductive  risk  when  there  is  the 
potential  for  both  parents  to  be  exposed. 
However,  if  the  protocol  entails  "male- 
only"  eiqiosure,  then  substantial  weight 
can  be  placed  on  results  that 
demonstrate  that  an  agent  acted  on  the 
males  to  impair  those  outcomes.  Such 
agents  «vould  be  dassified  as  probable/ 
known  male  reproductive  toxicants,, 
depending  on  whether  ttie  data  were 
derived  from  a  test  spedes  or  humans 
(see  section  IV.G). 

Less  weight  can  be  given  to  results 
demonstrating  no  teatment-related 
effed  on  fertiUty  since  fertility 
assessments  in  test  animals  are  limited 
by  tlieir  insensitivity  as  measures  of 


24858 


reproductive  injury.  Nomial  malei  of 
most  test  species  produce  sperm  in 
numbers  that  greatly  exceed  the 
minimum  requirements  for  fertility,  as 
evaluated  in  current  protocols  that  allow 
multiple  matings  (Amann,  1961).  For 
example,  in  some  strains  of  rats  and 
mice,  sperm  production  can  be  reduced 
by  90%  without  compromising  fertility 
(Meistrich,  1982;  Robaire  et  al.,  1984). 
However,  less  severe  reductions  can 
have  dramatic  consequences  in  human 
males  who  function  nearer  to  the 
threshold  for  the  number  of  normal 
sperm  needed  to  ensure  reproductive 
competence  (see  Background,  section 
III).  This  difference  between  test  species 
and  humans  means  that  data  that  fail  to 
demonstrate  an  effect  on  reproductive 
ability  in  a  study  using  a  test  species 
would  not  be  adequate  for  concluding 
that  the  test  agent  poses  no  reproductive 
hazard  in  humans. 

The  insensitivity  of  fertility  measures 
also  cautions  against  sole  reliance  on 
such  data  in  setting  LQAEL/NOAELs.  In 
such  instances,  data  from  additional 
reproductive  end  points  may  provide 
clarification  and  should  be  examined.  In 
the  absence  of  such  data,  the  LOAEL/ 
NOAEL  may  need  to  be  adjusted 
accordingly  (e.g..  application  of  an 
uncertainty  factor,  see  section  V  A3). 

2.  Supplemental  End  Points  of  Male 
Reproductive  Toxicity 

Data  may  be  available  on  other 
measures  of  male  reproductive  toxicity, 
including  sperm  and  endocrine 
measures,  biochemical  markers,  and 
evaluations  of  sexual  behavior  and 
paternally-mediated  effects  on  offspring. 
The  availability  of  such  data,  when 
combined  with  the  more  routine 
measures  (e.g..  organ  weights, 
histopathology.  or  fertility),  may 
strengthen  the  evidence  in  estimating 
the  reproductive  risk  for  an  agent 

a.  Sperm  Evaluations— A  major 
strength  in  conducting  sperm 
evaluations  in  test  animals  is  that 
similar  data  can  be  obtained  in  humans, 
enhancing  the  ability  to  conBnn  effects 
seen  in  test  species  and  vice  versa.  A 
thorough  assessment  would  include 
measures  of  sperm  count,  spenn 
motility,  and  sperm  morphology.  Brief 
descriptions  of  these  measures  are 
provided  below.  The  use  of  the  various 
sperm  measures  in  male  reproductive 
risk  assessment  is  then  presented  in 
section  IV.C.2.a.(2). 

(1)  Spermatogenic  end  points — (a) 
Sperm  count— Measures  of  sperm  count 
have  been  the  most  frequently  reported 
semen  variable  in  the  literature  on 
humans  (Wyrobek  et  ^1..  1963a).  Speiin 
counts-from  test  species  may  be  derived 
from  ejaculated,  epididymal,  or 
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testicular  samples.  Human  sperm  couats 
are  usually  derived  from  ejaculates,  bat 
may  also  be  obtained  from  testicular 
biopsies.  With  ejaculates,  both  sperm 
concentration  (number  of  sperm/mL  of 
ejaculate)  and  total  sperm  per  ejaculate 
(sperm  concentration  x  volume)  should 
be  evaluated. 

Ejaculates  provide  the  only  source  of 
sperm  readily  obtained  from  the  human 
male.  However,  ejaculated  sperm  counts 
from  any  species  are  influenced  by 
several  variables,  including  the  length  of 
abstinence  and  the  ability  to  obtain  the 
entire  ejaculate.  Some  of  the  intra-  and 
inter-individual  variability  may  be 
reduced  if  repeated  ejacubtes  are 
collected  at  regular  intervals  from  the 
same  male.  Such  a  longitudinal  study 
design  may  have  greater  detection 
sensitivity  and/or  require  a  smaller 
number  of  subjects  (Wyrobek  et  al., 
1984).  In  addition,  if  a  pre-exposure 
baseline  can  be  obtained  for  each  male 
(test  animal  or  himian  studies),  then 
changes  during  exposure  and/or 
recovery  can  be  better  defined. 

Epididymal  sperm  evaluations  with 
test  species  usually  use  sperm  frt>m  only 
the  Cauda  portion  of  the  epididymis.  It 
has  been  customary  to  express  sperm 
count  on  the  basis  of  the  weight  of  the 
Cauda  epididymis.  However,  since 
sperm  contribute  to  epidic^mal  weight 
expression  of  the  data  as  a  ratio  may 
actually  mask  true  declines  in  sperm 
number.  The  inclusion  of  data  on 
absolute  sperm  counts  may  provide 
further  clarification.  As  was  true  for 
ejaculated  sperm  counts,  epididymal 
sperm  counts  are  also  influenced  by 
sexual  activity  (Amann,  1981;  Hurtt  and 
Zenick.  1986). 

Sperm  production  data  may  be   - 
derived  from  the  enumeration  of 
elongated  spermatid  nuclei  obtained  by 
homogenization  of  testes  in  a  detergent- 
containing  medium.  The  elongated 
spermatid  counts  are  a  measure  of 
sperm  production  by  the  stem  cells  and 
their  ensuing  survival  through  the 
proliferative  and  differentiating  stages 
of  spermatogenesis  (Meistrich.  1982).  If 
assessmenf  is  conducted  at  a  time  wfaeti 
the  effect  of  a  lesion  would  be  reflected 
in  spermatid  count  then  spermatid 
count  may  serve  as  a  suirogate  for 
histologic  analysis  of  sperm  production 
(i.e..  specific  cell  types  in  seminiferous 
tubule  cross'secticms).  This  is  espedally 
true  ifthe  capability  to  perform  such 
histopathological  analyses  is  not 
available. 

The  variability  associated  with 
spermatid  counts  across  test  animals  is 
less  than  that  seen  with  epididymal 
sperm  count  (Blazak  et  al..  1985).  Thus, 
the  ability  to  detect  a  decrease  in 
testicular  sperm  production  may  be 


enhanced  by  use  tit  apeimatid  counts. 
However,  spermatid  enumerations  only 
reflect  the  integrity  of  spermatogenic 
processes  witUn  ^  testes  until  sperm 
have  been  transported  out  of  ttie  testes 
Post-testicular  effects  or  toxicity 
expressed  as  alterations  in  motility, 
viability,  fragility,  and  other  properties 
of  sperm  can  be  determined  only  from 
epididymal  or  ejaculated  samples, 
(b)  Sperm  morphology— Sperm 
morphology  refers  to  structural  aspects 
of  sperm.  In  the  majority  of  studies  with 
test  animals,  only  head  shape  is 
evaluated.  Additional  information  may 
be  gained  from  assessment  of  midpiece 
and  tail  morphology.  Because  of  the 
observed  correlation  between  an  agent's 
mutagenicity  and  its  ability  to  induce 
abnormal  sperm  forms,  q>erm 
morphology  has  been  one  of  the  most 
frequently  reported  sperm  variables  in 
animal  toxicologic  studies  (Wyrobek. 
1983b). 

The  traditional  approach  to 
characterizing  morphology  has  relied 
upon  a  subjective  categorization  of 
sperm  shape  frtim  examination  of 
stained  slides  at  the  light  microscopic 
level.  Such  an  approadi  may  be 
adequate  for  mice  and  rats  with  Uieir 
distinctly  angular  head  shapes. 
However,  the  heterogeneity  of  structure 
in  human  sperm  makes  it  lUfficult  for  the 
morphologist  to  clearly  define  the  limits 
of  normality.  More  systematic 
quantitative,  and  automated  approaches 
have  been  offered  that  can  be  used  with 
humans  and  test  species  (Wyrobek. 
1984:  Katz  et  at.,  1982). 

Sperm  morphology  profiles  are  stable 
and  characteristic  of  a  normal  individual 
(and  a  strain  within  a  spades)  over  time. 
It  is  one  of  the  least  variable  sperm 
measures  in  normal  individuals,  which 
may  enhance  its  use  in  the  detection  of 
spermatotoxic  events  (Zenick  and  Clegg, 
1986).  However,  the  reproductive 
implications  of  abmMmal  sperm 
mo^hology  need  tp  be  more  fully 
delineated  The  majority  of  stwUes  in 
test  species  and  humans  have  suggested 
that  abnormally  shaped  sperm  may  not 
reach  the  oviduct  and/or  participate  in 
fertilizaHon  (Redi  et  al..  lM4;'Ne8tor  and 
Handel.  1884).  Hie  implication  is  that 
the  greater  the  number  of  abnormal 
sperm  in  the  ejaculate,  the  greater  the    ' 
probability  of  reduced  fertility. 

An  increase  in  abnormal  sperm 
morphology  has  been  considered 
supportive  evidence  that  the  agent  has 
gained  access  to  the  gem  cells  (U.S. 
EPA.  1986c).  Exposure  of  nsales  to  toxic 
agents  may  lead  to  sperm. abnormalities 
in  their  prog^y  (Hogenhoitx  and  Bruce. 
1983:  Wyrobek  and  Bruce.  1978). 
However,  transmissible  geRDH:ell 
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mutations  cottld  exist  in  the  absence  of 
any  warning  Isdtoator  such  as  abnormal 
sperm  mortrfiidogy.  The  relationship 
between  thesq  morphological  alterations 
and  other  karvotypic  changes  remains 
uncertain  (del  Boer  et  al.,  1976). 

(c)  Sperm  ihptHiiy— The  biochemical 
environment^  In  the  testes  and 
epididymideii  tire  highly  regulated  to 
assure  the  proper  development  and 
maturation  oi  the  sperm  and  the 
acquisition  of  critical  functional 
characteristic^.  With  chemical 
exposures,  pe^urbation  of  this  balance 
may  occur,  pr(»ducing  alterations  in  ' 
sperm  properties  such  as  motility. 
However,  feW  I  toxicologic  studies  have 
examined  motility  as  an  end  point 
(Wyrobek  et  ^..  1983  a.  b). 

Motility  estiknates  may  be  obtained  on 
ejaculated,  vm  deferens,  or  cauda 
epididymal  s«inples.  Motility  is 
influenced  by  b  number  of  variables, 
including  abstinence,  the  elapsed  time 
between  obtai^iing  the  sample  and 
evaluation  oft iiotility,  and  the  medium 
used  to  dilute  the  sample. 

Historicall]|ri  motility  has  been 
measured  using  subjective,  microscopic 
evaluations.  Estimates  of  percent  motile 
sperm  can  be!  piade,  and  some  rating  of 
the  quality  of  motility  can  be  offered 
(i.e.,  the  degree  to  which  sperm  show 
progressive,  Ufiear  motility).  However, 
these  techniques  are  subject  to  bias  and 
show  a  high  i^tra-  and  inter-observer 
variability.  Frequently,  a  permanent 
record  is  not  dbtained  for  subsequent 
referral  or  va| jdation.-  Approaches  have 
been  introdut^td  which  use  automated 
image-analysis  (Gledhill,  1984)  in 
conjunction  Mith  photomicrographic  or 
videomicrogr^hic  techniques  (e.g.,  Katz 
and  Overstrefet,  1981).  These  strategies 
are  more  objective,  provide  a  permanent 
record,  and  al^w  additional  data  to  be 
obtained  on  tpe  sperm,  including 
swimming  sp^ds  and  swimming 
patterns.  Effo|r|ts  are  needed  to  validate 
these  automaitbd  techniques  as  they 
apply  to  predicting  reproductive  toxicity 
as  well  as  determining  the  relationship 
of  these  more  detailed  end  pomts  to 
fertility..       jt 

.   [d]  In  vitro^^wa3ure8  of  sperm 
function— Tviii  of  the  tests  of  sperm 
function  that  qan  be  clinically  useful  are 
the  s]}erm-cetTical  mucus  penetration 
test  and  the  in  vitro  fertilization  test 
using  zona  pellucida-free  hamster  ova. 
These  tests  ntsy  provide  additional 
insight  into  tn^  functional  competence  of 
the  sperm.  The  diagnostic  information 
obtained  may  identify  subfertile  men. 
whose  senenj  appears  to  be  normal  by 
other  routine  i(|rlteria.  However,  it  is  not 
feasible  to  routinely  implement  these 
tests  for  screeiiing  purposes  in  human 
populations  qe  with  test  species.  The 


techniques,  which  have  not  been 
standardized,  are  hi^Iy  specialized  and 
not  readily  established  in  every 
laboratory.  An  adequate  normative  data 
base  does  not  exist  for  these  tests 
(Overstreet.  1984).  Their  more 
appropriate  application  may  be  in 
elucidating  mechanisms  of  action  of   . 
previously  identiHed  reproductive 
toxicants. 

(2)  Use  of  sperm  evaluations  in  risk 
assessment — Limited  data  are  available 
that  have  examined  the  independent 
and  interdependent  relationships 
between  the  various  spermatogenic 
indices.  Thus,  it  is  not  clear  how  the 
expression  of  toxicity  in  one  sperm 
measure  may  influence  the  eventual 
expression  of  other  sperm  parameters. 
The  quantitative  relationships  of  these 
measures  to  fertility  are  also  not  well 
characterized  for  any  species.  However, 
extreme  modifications  of  these 
parameters  (e.g.,  very  low  sperm  counts) 
have  been  associated  with  clinically 
observed  fertility.  Thus,  certain 
qualitative  and  quantitative  standards 
must  be  met  to  ensure  fertility,  but  the 
lower  limits  that  still  result  in  fertility 
have  not  been  adequately  delineated. 
For  instance,  the  distributions  of  sperm 
counts  for  fertile  and  infertile  men  ^ 
overlap  (Meistrich  and  Brown,  1983). 
Additional  research  is  needed  to  better 
understand  the  biological  consequence 
of  spermatogenic  alterations.  Since  the 
fertility  potential  of  hUmans  is  far  less 
than  that  of  test  species  (see  section  HI. 
Background)  and  may  be  more 
susceptible  to-toxicologic  damage,  a 
conservative  view  should  be  taken. 
Statistically  significant  and  biologically 
meaningful  effects  on  sperm  measures 
observed  in  test  species  or  humans  (eig., 
decreases  in  sperm  count  or  motility, 
increases  in  abnormal  forms)  provide 
sufficient  evidence  to  consider  an  agent 
as  a  probable  (test  species)  or  known 
(human)  male  reproductive  toxicant  (see 
section  IV.G). 

b.  Endocrine  Evaluations — 
Measurement  of  the  hormones 
asssociated  with  reproductive  function 
in  the  male  offers  usefid  supplemental 
information  in  aissessing  potential 
reproductive  toxicants.  Recent  reviews 
that  discuss  the  use  of  endocrine 
measures  in  male  reproductive 
toxicology  have  been  published  by 
Sever  and  Hessol  (1984)  and  Heywood 
and  James  (1985). 

Toxic  agents  can  damage  the 
endocrine  function  of  any  part  of  the 
hypothalamic-pituitary-gonadal  axis.  In 
addition  to  a  direct  effect  on  the 
endocrine  system,  an  indirect  effect  on 
endocrine  parameters  may  be  caused  by 
toxic  effects  on  the  Leydig  cells  or  cells 
in  the  seminiferous  tubules. 


Traditionally,  the  primary  hormones    -. 
that  have  been  measured  are  lateinizing 
hormone  (LH).  follicle  stimulating 
hormone  (FSH),  and  testosterone.  Other 
useful  measures  that  may  be  available 
include  prolactin,  inhibin.  and  androgen 
binding  protein  levels.  In  addition, 
challenge  tests  with  exogenous  agents 
(e.g.,  gonadotropin  releasing  hormone 
[GnRH],  LH,  or  human  chorionic 
gonadotropin  (hCG])  may  provide 
insight  into  the  functional 
responsiveness  of  the  pituitary  or  Leydig 
cells. 

Decreased  serum  testosterone  level, 
accompanied  by  decreases  in  serum  \i\ 
and/or  FSH.  imply  that  treatment 
affected  function  at  the  level  of  the 
hypothalamus,  pituitary,  or  other  central 
nervous  system  target.  Conversely, 
adverse  effects  on  the  spermatogenic 
process  or  on  Leydig  cell  function  may 
be  reflected  secondarily  as  an  effect  oh 
the  gonadotropin  pattern.  Generally, 
elevated  plasma  FSH  levels  are 
considered  to  be  indicative  of  damage  to 
the  seminiferous  epithelium,  while 
elevated  LH  levels  are  usually 
considered  to  be  indicative  of  Leydig 
cell  dysfunction. 

Interpretation  is  facilitated  if 
information  is  available  on  a  battery  of  . 
honnones. -However,  m  evaluating  such 
data,  it  is  important  to  consider  that  the 
serum  hormones  such  as  FSH,  LH. 
prolactin,  and  androgens  exhibit  cyclic 
variations  within  a  24-hour  period 
(Mann  and  Lutwak-Mann,  1981).  Thus, 
marked  variation  may  be  observed  if 
time  of  sampling  has  not  been  rigorously 
controlled.  Excessive  variation 
associated  with  such  measures  may 
compromise  ability  to  detect  treatment- 
related  effects.  Results  based  on 
multiple,  sequential  blood  samples  from 
individuals  are  likely  to  have  smaller 
variance  than  single  time  point  samples. 

The  results  from  most  studies  do  not 
include  endocrine  data.  However,  other 
data  that  are  usually  available  may 
suggest  a  reproductive  endocrine  effect. 
Significant  effects  an  Leydig  cell 
histopatfaolo^  or  pituitary  or  accessoiy 
sex  ^and-weight  may  suggest  disruption 
of  the  endocrine  systemi  In  those 
instances,  additional  testing  for 
endocrine  effects  may  be  indicated.  •- 
Significant  alterations  in  circulating 
levels  of  testosterone,  LH,  or  FSH  may 
be  indicative  of  existing  gonadal  injury. 
When  significant  endocrine  alterations 
are  observed,  they  should  be  considered 
cause  for  concern,  particularly  if  they 
are  likely  to  affect  spermatogenesis, 
sperm  maturation,  mating  ability,  or 
fertility.  Such  data  are  sufficient  for 
identification  of  an  agent  as  a  probable 
(test  species  data)'Or  known  (human 
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data)  human  male  reproductive  toxicant 
(see  section  IV.G).  However,  because  of 
the  insensitivity  of  hormone  measures 
as  routinely  obtained,  endocrine  data 
failing  to  indicate  treatment-related 
effects  are  not  adequate  to  dismiss  an 
agent  as  a  male  reproductive  toxicant. 
This  insensitivity  also  suggests  that 
reproductive  toxicity  may  be  present  at 
lower  doses  than  indicated  by  endocrine 
data.  Adjustment  of  the  LOAEL/ 
NOAELs  to  compensate  for  such  a 
possibility  may  be  indicated  (e.g.. 
application  of  an  uncertainty  factor,  see 
section  V.A.3). 

c.  Biochemical  Markers  of  Toxicity  to 
the  Testes  and  Other  Reproductive 
Oyga/?»— Currently,  the  ability  to 
monitor  toxic  effects  on  biochemical 
function  in  spermatozoa,  developing 
germ  cells.  Sertoli  cells,  or  endocrine 
cells  is  limited,  although  a  number  of 
potential  chemical  markers  are 
available  (Mann  and  Lutwak-Mann. 
1981).  Experimental  data  on  sperm  and 
testicular  markers  do  not  necessarily 
allow  one  to  distinguish  whether  an 
alteration  is  the  cause  or  the  result  of 
cellular  dysfunction.  Moreover,  data 
relating  these  initial  events  to  more 
functional  outcomes  are  very  limited. 
Currently,  the  utility  of  ineasuring 
specific  biochemical  markers  as  end 
points  of  reproductive  toxicity,  although 
promising,  remains  to  be  validated. 
However,  the  results  of  such  tests  may 
suggest  the  presence  of  an  effect  that 
should  be  investigated  further.  Another 
valuable  role  for  chemical  markers  may 
be  in  delineating  the  target/mechanism 
of  action  for  a  given  agent.  Such  data 
may  be  of  use  in  the  design  of 
subsequent  tests,  interspecies 
extrapolation,  and  in  estimating  the 
potential  for  reversibility. 

d.  Paternally  Mediated  Postnatal 
Outcomes — ^The  concept  is  well- 
accepted  that  exposure  of  a  female  to 
toxic  chemicals  during  gestation  or 
lactation  may  produce  death,  structural 
defects,  growth  retardation,  and 
postnatal  functional  deficits  (e.g., 
behavioral  changes)  in  her  o^spring. 
The  probability  of  similar  outcomes 
resulting  .from  paternal-only  exposure  is 
less  certain.  However,  sufficient  data 
now  exist  with  a  variety  of  agents  to 
support  the  principle  that  male-only 
exposure  can  produce  deleterious 
effects  in  the  offspring.  Agents  for  which 
adverse  effects  in  test  species  have  been 
reported  include  lead  (bshavioral 
deficits,  Brady  et  al.,  1975).  urethane    ■■ 
(structural  anomalies  and  tumors. 
Nomura.  1982).  cyclophosphamide 
(behavioral  deficits.  Adams  et  aL.  1981: 
malformations  and  growth  retardation. 
Trasler  et  al.,  1965, 1986, 1987). .  .  ,       :  v 


marijuana  (decreased  reproductive ' 
performance  in  offspring.  Dalterio  et  al., 
1984).  and  opiates  (growth  retardation. 
Friedler  and  Wheeling,  1979).  A  number 
of  studies  have  reported  associations 
between  a  variety  of  paternal 
occupations  and  the  occurrence  of  birth 
defects  or  childhood  cancer  (e.g., 
Fedrick,  1976;  Polednak  and  Janerich, 
1983;  Peters  et  al.,  1981;  Hemminki  et  al., 
1981).  However,  others  have  failed  to 
observe"  such  relationships  (e.g..  Papier. 
1985:  Hemminki  et  al..  1980;  Zack  et  al., 
1980). 

These  effects  may  be  the  result  of 
direct  damage  to  the  sperm.  However, 
xenobiotics  present  in  seminal  plasma 
or  bound  to  the  fertilizing  sperm  could 
be  Introduced  into  the  female  genital 
tract  and  might  also  interfere  with 
fertilization  and/or  early  developmental 
events.  With  human  exposure,  the 
possibility  also  exists  that  the  father 
could  simply  serve  as  a  vehicle  for 
transporting  the  toxic  agent  from  the 
work  environment  to  the  home  (e.g..  on 
work  clothes)  wherein  exposures  to  the 
mother  or  offspring  could  occur.  Further 
work  is  needed  clarify  the  extent  to 
which  paternal  exposures  may  be 
associated  %vith  adverse  effects  on 
offspring. 

e.  Sexual  Behavior — ^In  humans.  Ubido 
and  sexual  potency  have  importance 
beyond  procreation.  These  behaviors, 
reflecting  complex  neural,  endocrine, 
and  gonadal  interactions,  are 
susceptible  to  disruption  by  a  variety  of 
toxicities,  diseases,  and  pathologies. 
Interference  with  sexual  behavior  by 
environmental  agents  represents  a 
potentially  significant  human 
reproductive  problem  that  has  not  been 
adequately  investigated.  Most  data  are 
derived  from  clinical  reports  in  which 
the  detection  of  exposure-effect 
associations  is  less  likely. 

Data  on  sexual  behavior  are  usually 
not  obtained  in  epidemiologic  studies  of 
populations  that  were  occupationally  or 
environmentally  exposed  to  toxic 
agents.  Measures  such  as  fertility  rates 
or  increased  time  to  conception  may 
serve  as  indirect  indices  (see  Human 
Studies,  section  IV.D)  of  sexual  behavior 
dysfunction.  However,  toxicity  to  other 
reproductive  system  sites  could  also 
underiie' alterations  in  these  end  points. 
More  attention  needs  to  be  directed  to 
obtaining  human  data  on  diis  important 
and  perhaps  highly  susceptible 
component  of  human  reproductive 
success. 

'   In  the  absence  of  human  data,  the 
perturbation  of  sexual  behavior  in- 
animals  may  suggest  (he  potential  for 
effects  on  humans.  Consistent  wfth  this  - 
position  are  data  with  central  nervous 


system-active  agents  that  have  been '' 
shown  to  disrupt  sexual  behavior  in 
both  animals  and  humans  (Waller  et  al.. 
1985:  Rubin  and  Henson.  1979). 

Although  the  functional  components 
of  sexual  performance  can  be  quantified 
in  most  test  species,  no  direct  evaluation 
of  this  behavior  is  done  in  most  breeding 
studies.  Rather,  the  presence  of 
copulatory  plugs  or  sperm-positive 
vaginal  lavages  have  been  taken  as 
indirect  evidence  of  successful  mating. 
These  markers  do  not  demonstrate  that 
male  performance  resulted  necessarily 
in  adequate  sexual  stimulation  of  the 
female.  The  degree  of  sexual   . 
preparedness  of  the  female  partner  can 
strongly  influence  the  site  of  semen 
deposition  and  subsequent  transport  in 
the  genital  tract  of  female  rats  (Adler 
and  Toner,  1986).  Failure  of  the  female 
to  achieve  sufficient  stimulation  may 
adversely  influence  these  processes, 
thereby  reducing  the  probability  of 
successful  impregnation.  Such  a 
"mating"  failure  would  be  reflected  in 
the  calculated  fertility  index  as  reduced 
fertility  and  could  erroneously  be 
attributed  to  a  spermatotoxic  effect.  As 
previously  discussed  (section  IV3.2), 
there  are  other  aspects  of  current 
breeding  protocols  that  also  may  bias 
the  estimate  of  the  fertility  potential  of  a 
given  male. 

Direct  evaluation  of  sexual  behavior 
is  not  warranted  for  all  suspected 
reproductive  toxicants.  Some  likely 
candidates  may  be  agents  reported  to 
exert  neurotoxic  effects  that  may  also 
cause  impairment  in  copulatory 
behavior.  Chemicals  possessing  or 
suspected  to  possess  androgenic  or 
estrogenic  properties  (or  antagonistic 
properties)  also  merit  consideration  as 
potentially  causing  adverse  effects  on 
sexual  behavior  separate  from  effects  on 
the  reproductive  organs. 

D.  Human  Studies 

The  category  of  "human  studies" 
includes  both  epidemiologic  studies  and 
other  reports  of  Individual  cases  or 
clusters  of  events.  All  relevant  human 
data  should  be  considered  in  risk 
assessments;  however,  greater  weight 
should  be  given  to  human  data  that  have 
more  precise  measures  of  e)q)osure. 
since  they  can  best  evaluate  exposure- 
response  relationships  (see  section 
IV.G).  Other  epidemiologic  studies  in 
which  exposure  is  presumed  due  to 
occupational  title  or  residence  (e.g.. 
some  case-referent  and  all  ecolpgic 
studies)  may  contribute  data  to 
qualitative  risk  assessments,  but  are  of 
limited  use  for  quantitative  risk 
assessments.  Fiiially.  reports  of 
individual  cases  or  dusters  df  events 
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may  generaU  hypotheses  of  exposure- 
outcome  asMciations.  but  require 
further  conftfiQation  with  well-designed 
epidemiolorab  or  laboratory  studies. 
These  repotjt^  give  added  support  to 
associationi  Suggested  by  other  humans 
or  animal  rcjseaAJi,  but  cannot  stand  by 
themselves  la  risk  assessments. 

1.  ^idemioi^  Studies 


midlogic  studies  provide 
aiit  iilfonnatioh  for 
an 'risk.  A»  there  are 
t  designs  fdr  epid^miologfc 
ruiefe  for  dieir  evaluation 


Goodepi 
the  most  rell 
assessing  hi 
many  difh 
studies,  Binil 
do  not  exist; 

a.  Generai^JOesigh  Considerations— 
The  factonihat  Iniir^asfe^  study's 
uiBefiibiess  fcr  risk-ass«suneht  have  . 
been  noted  la  a  numbcfr  of  publications 
(Kimmel  et  $1, 1980;  Bloom,  1961;  Sever 
lind  He88oM984:  Hatdi  and  Kline,  1981; 
Selevan,  19lM;  Axeison,  198S:  Ttlley  et 
al..  1985;  WIfcox.  19B3).  Some  of  the 
more  promia^t  factoraare  as  follows: 

(1)  The  pMfer<^  the  study— The 
power,  or  attjUty  of  a  study  to  detect  a 
true  effect  independent  on  the  size  of 
the  study  gmip.  Uie  frequency  of  the 
outcome  in  0ie  general  population,  and 
the  level  of  iHsk  to  be  ideotifiad.  In  a 
cohort  studyioemiUon  outcomes,  such  as 
recogiyced  latal  less,  require  hundreds 
of  pregmncini  in  order  to  have  a  high 
■  probability  M  detecting  a  modest 
increase  in  Uik  (e^  133  pregnancies,  in 
both  exposen  and  uoexpoMsd  groups  to 
detect  a  Iwofttld  increase  in  fetal  loss; 
alpha =0-05]  faower=:80%).  while  less 
common  ounomes,  such  as  all 
malfonnationff.  require  diousands  of 
pregnancies|4»  have  the  same 
probability  {i.g.,  more  than  1.200 
pregnaacies  ki  both  exposed  and 
unexposed  poups)  (Bloom.  1981; 
Selevan.  1981:  Selevan.  1985;  Sever  and 
H^ssOl.  19Bt|Stein  et  al..  1985).  Semen 
evalualicm  mKy  require  fewer  subjects 
copending  on  the  sperm  parameters 
evaluated,  eigpedany  when  each  joaan  is 
used9Bhlai(intta;)ntrol(Wy^  . 

1982;  WyroMc^  1994).  Iq  ca.s^referent 
studies,  stua*  sizM  are  dependenjt  upon 
the  frequenim  of  exposure  wrilhfti  the  . 
source  p<n^  b  ition. 

.  (2 j  Pqteni  i  ihiasin  data  collection— 
Souinies  oJTfi  t  is  may  Include  aeleciion 
btaiaXtui  inf  i  aiatfba  bias  (ko^an. '. 
lS|B6).'Se1ecii  m  bias  may  occur  when  an 
indivfduars  i  nlUngnMS  to  participate 
>raries  virfth  I :  irtnUi  cliara|Cteribrti<^  ,.. 
relating  toll ii  \  exposure  itatus  or  Itedth' 
status  of  thd  ^individual  En  addition, 
selection  bii  if  may  operate  in  the   '  .  _ 
identificatio  ni  of  subjects  for  ftudy.  jPo^ 
example:  (a]  Where  henpital  teoords  are 
used,  embry  cinic  or  early  fetal  loss  may 
be  underascertained.  since  women  are 
not  hecessaj  iy  hospitalized  for  the«e 


outcomes;  a  more  complete  list  of 
pregnancies  may  be  obtained  by 
interviewing  the  wom^n;  (b)  congenital 
malformations  are  more  completely 
ascertained  ushig  hospital  records  than 
birth  certificates. 

Enfonhatipn  bias  may  result  from 
misclaspification  of  characteristics  of 
hidividuals  or  events  identified  for 
study.  Differential  misclassification.  i.e., 
when  certain  subgroups  are  more  likely 
to  have  misclassified  data  than  are 
others,  may  either  increase  or  decrease 
the  value  to  the.  risk  estinaate.  Non- 
differential  misclassification  will  bias 
the  results  toward  a  finding  of  "no 
effect"  RecaH  bias,  oqe  tjrpe  of 
information  bias,  may  occur  when 
respondents  with  specific  exposures  or 
outcomes  rec.all  infonnatioil  differently 
than  those  without  the  exposures  or 
outcomes.  Interview  bias  may  result 
when  the  interviewer  knows  a  priori  the 
category  of  exposure  (for  cohort  studies) 
or  outcome  (for  case-referent  studies)  in 
wfaidi  the  respondent  belongs.  Use  of 
highly  structured  questionnaires  and/or 
"blinding"  of  the  interviewer  will  reduce 
Uie  Bkelihood  of  such  bias. 

When  data  are  collected  by  interview 
or  questioonaire.  ttie  aiqiropriate 
respondent  depends  u^xm  die  type  of 
data  or  study.  A  oemparison  of 
husband-wife  interviews  on 
reproduction  found  the  wives'  responses 
to  be  considerably  laore  complete  and 
valid  than  those  of  the  husbands 
(Selevan.  1980:  Selevan  et  al.,  1982). 
Therefore,  data  oamale  workera' 
exposures  and  foctors  relating  to  semen 
quality  (e.g.,'fever  within  the  past  2  to  3 
montbs)  should  be  obtained  from  the 
wotkera  themselves,  while  data  on  dieir 
reproductive  outcomes  should  be 
obtained  from  dieir  wives. 

Data  from  any  source  may  be  prone  to 
erron  pr  bias.  Validation  with  an 
independent  data  source  (e.g.,  vital  or 
hospital  records),  or  use  of  biomarkers 
of  exposure  or  outcome,  where  possible, 
may  indicate  die  amount  of  bias  present 
and  increase  confidence  in  the  results  of 
the  study.  11)o«e  studies  widi  a  low 
probability  of  biased  data  should  carry 
more  wei^t  (Selevan.  1985;  Stein  and 
Hatdi,  in  press). 

{Z)  Control  ^  o^r  risk  factors,  effect 
maifiers,  and  confounders—Oiher 
potential  risk  fecton  may  include 
smoking,  alcohol  consumption,  drug  use, 
past  reproductive  history,  t^nd 
environmental  and  occupational 
e;qK>sure,  etc.  Such  characteristics 
should  be  examined,  where  appropriate, 
for  th«  outcome  under  study,  and  should 
be  controlled  for  in  the  study  design 
and/or  analysis.  The  potential  for 
diaracteristics  of  the  subjects  to  be 
effect  modifiere  and/or  confounders 


should  also  be  considered.  An  effect 
modifier  is  a  factor  that  produces 
different  exposure-response 
relationships  at  different  levels  of  the 
factors.  A  confounder  is  associated  with 
both  the  exposure  and  outcome:  if  it  is 
not  controlled  in  the  analysis,  the 
measure  of  the  exposure-response 
relationships  could  be  misleading.  Bodi 
effect  modifiere  and  confoundere  need 
to  be  controlled  in  the  analysis  to 
improve  the  estimate  of  the  effects  of 
exposure  (Kleinbaum  et  al.,  1982).  A 
more  in-depth  discussion  may  be  found 
elsewhere  (Rothman,  1986:  Epidemiology 
Work^eup,  1961).  The  statistical 
teduiiques  used  to  control  for  these 
factore  require  careful  consideration  in 
their  application  and  interpretation 
(Rodunan.  1986;  Kleinbaum  et  al.,  1962). 

(4)  Statistical  factors— As  in  animal 
studies,  pregnancies  experienced  by  the 
same  woman  are  not  independent 
events.  In  humans,  the  pregnancies  are 
sequential,  with  the  risk  factore 
changing  from  different  pregnancies 
(Kimmel  et  al,  1986;  Kissling,  1981; 
Selevan.  1985).  In  animal  studies,  the 
litter  is  generally  used  as  the  unit  of 
measure  to  deal  with  this.  This  approach 
is  difficult  in  humans  since  the 
pregnancies  are  sequential  with  the  risk 
factore  changing  for  different' 
pregnancies  (Epidemiology  Workgroup, 
1961;  McMichael,  1976;  Selevan.  1981).  If 
more  than  one  pregnancy  per  woman  is 
included,  as  is  often  necessary  due  to 
small  study  groups,  the  use  of 
nonindependent  observations 
overestimates  the  true  size  of  the 
population  at  risk  and  artificially 
increases  the  significance  level 
(Stiratelli  et  al,  1984).  Some  approaches 
to  deal  with  these  issues  have  been 
suggested  (Kissling.  1981:  Selevan.  1985; 
Stiratelli  et  al,  1984). 

b-  Selection  of  Outcomes  for  Study — 
As  already  discussed,  a  number  of  end 
points  can  be  considered  in  the 
evaluation  of  adverse  reproductive 
effects.  However,  some  of  the  outcomes 
are  ngt  easily  observed  in  humans. 
These  include  early  fetal  loss, 
reproductive  capacity  of  the  offspring, 
and  invasive  evaluations  of 
reproductive  function  (e.g.,  testicular 
biopsies).  Currently,  the  most  feasible 
end  points  for  epidemiologic  studies  are 
(1)  semen  evaluations,  (2)  indirect 
measures  of  fertility/infertility,  and  (3) 
reproductive  history  studies  of  some 
pregnancy  outcomes  (e.g..  fetal  loss, 
birth  weight  sex  ratio,  congenital 
malformations,  postnatal  fiuiction,  and 
neonatal  growth  and  survival).  Factore 
requiring  control  in  the  design  or 
analysis  (such  as  other  risk  factors, 
effect  modifiere.  and  confounders)  may 
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vary  depending  on  the  specific  outcomes 
selected  for  stuidy. 

The  reproductive  outcomes  available 
for  epidemiologic  examination  are 
limited  by  a  number  of  factors,  including 
the  relative  magnitude  of  the  exposure, 
the  size  and  demographic  characteristics 
of  the  population,  and  the  ability  to 
observed  the  reproductive  outcome  in 
humans.  Improved  methods  for 
identifying  some  outcomes  sudi  as 
embryonic  or  very  early  fetal  loss  using 
new  human  chorionic  gonadotropin 
(hCG)  assays  may  change  the  spectrum 
of  outcomes  available  for  study  (Wilcox 
et  al..  1985).  Other  end  points  require 
invasive  techniques  to  obtain  samples 
(e.g..  histopathology),  or  have  high  intra- 
and/or  inter-individual  variability  (e.g.. 
serum  hormone  levels,  sperm  count). 
Exposures  in  environmental  settings  are 
generally  much  lower  than  in 
occupational  settings;  thus,  larger 
populations  are  usually  necessary  in 
environmental  settings  (Lemasters  and 
Selevan.  1984).  Demographic 
characteristics  of  the  population,  such 
as  marital  status,  age  distribution, 
education,  and  prior  reproductive 
history  are  associated  with  the 
probability  of  whether  couples  will 
attempt  to  have  children,  lliere  may 
also  be  differences  in  the  use  of  birth 
control  which  would  affect  the  number 
of  outcomes  available  for  study. 
Additionally,  men  may  move  in  and  out 
of  areas  with  differing  levels  and  types 
of  exposures,  affecting  the  number  of 
exposed  and  comparison  pregnancies 
for  study. 

In  addition  to  the  above-mentioned 
factors,  these  reproductive  end  points 
may  be  envisioned  as  effects  recognized 
at  various  points  in  the  continuum  of 
reproductive  endpoints,  starting 
preconceptionally  through  death  of  the 
offspring.  Thus,  a  malformed  stillbirth 
would  not  be  included  in  a  study  of 
defects  observed  at  Hve  birth,  even 
though  the  etiology  could  be  identical 
(Bloom.  1981).  A  shift  in  the  patterns  of 
outcomes  could  result  from  differences 
in  timing  or  in  level  of  exposure 
(Selevan  and  Lemasters.  1987).  This  will 
be  discussed  further  in  the  section  on 
Dose-Response  Assessment  (section 
V.A). 

(1)  Semen  evaluations— The  use  of 
semen  analysis  in  risk  assessment  was 
discussed  in  section  IV.C.2.  Most 
epidemiologic  studies  of  semen 
characteristics  have  been  conducted  in 
occupational  groups  and  patients 
receiving  drug  therapy.  Obtaining 
specimens  with  a  hi^r  level  of 
participation  in  the  workforce  has  been 
difficult,  since  social  and  cultural  mores 
concerning  sex  and  reproduction  may 


affect  cooperation  of  the  study  ^oupa. 
Increased  participation  may  occur  hi 
men  who  are  planning  to  have  children, 
or  who  are  concerned  either  about  pre- 
existing reproductive  problems  or  about 
possible  ill  effects  of  their  exposures. 
Unless  controlled,  such  biaseid 
participation  may  yield  unrepresentative 
estimates  of  risk  associated  with 
exposure,  resulting  in  data  that  are  less 
useful  for  riqk  assessment.  Response 
rates  are  typically  less  than  70%  in  such 
studies,  and  may  be  even  lower  In  the 
comparison  group  (Egnatz  et  al.,  1980; 
Lantz  et  aL,  1981;  Lipshultz  et  aL,  1980: 
Meyer.  1981;  Milby  and  Whorton.  1980; 
Milby  et  al..  isei:  Rosenberg  et  aL. 
1985).  Some  of  the  low  response  rates 
may  be  due  to  the  inclusion  of 
vasectomized  men  in  the  total 
population,  although  this  could  vary 
widely  by  population  (Milby  and 
Whorton.  1960).  Participation  in  the 
comparison  group  may  be  biased  toward 
those  with  pre-existing  reproductive 
problems.  The  response  rate  may  be 
substantially  improved  with  proper 
education  and  payment  of  subjects 
(Ratdiffe  et  aL.  1986. 1967). 

Several  facton  may  influence  the 
semen  evaluation,  including  the  period 
of  abstinence  preceding  collection  of  the 
sample,  health  status,  and  social  habits 
(alcohol  drugs,  smoking,  etc.).  Data  on 
these  factors  may  be  cdlected  by 
interview,  subject  to  the  limitations 
described  below  for  pregnancy  outcome 
studies.  * 

(2)  Reproductive  history  studies— {a) 
Measures  of  fertility— bdeiMUty  or 
subfertility  may  be  thought  of  as  a  non- 
event:  A  couple  is  unable  to  have 
children  within  a  q>eciffc  time  frame. 
Therefore,  the  epidemiologic 
measurement  of  reduced  fertility  is 
typically  indirect,  and  is  accomplished 
by  comparing  birth  rates  or  time 
intervals  between  births  or  pregnancies. 
In  these  evaluations,  the  couple's  joint 
ability  to  procreate  is  estimated.  One 
method,  the  Standardized  Birth  Ratio 
(SBR:  also  referred  to  as  the 
Standardized  Fertility  Ratio),  compares 
the  number  of  births  observed  to  those 
expected  based  en  the  persoo-years  of 
observation  stratified  by  factors  such  as 
time  period,  age.  race,  marital  status, 
parity,  contraceptive  use,  etc  (Wong  •< 
al,  1979;  Levine  et  al.  19601 19S1. 1963: 
Levine,  1963:  Stair  et  aL.  1966).  The  SER 
is  analogous  to  the  Standardized 
Mortality  Ratio  (SMR).  a  measure 
frequently  used  in  studies  of 
occupational  coiiorts,  and  has  similar 
limitations  in  interpretatian  (Gaffey, 
1976;  McMicfaael  1976;  Tsai  and  Wen. 
1986). 


Analysis  of  the  time  period  between 
recognized  pregnancies  or  Hve  birtits 
has  been  suggested  as  another  indirect 
measure  of  fertility  (Baird  and  Wilcox. 
1985;  Baird  et  al.  1968).  Because  the  time 
interval  between  birAs  increases  with 
increasing  parity  (Leridon,  1977). 
comparisons  within  birtfiorder  (parity) 
are  more  appropriate.  A  statistical 
method  (Cox  regression)  can  stratify  by 
birth  or  pregnancy  order  to  help  control 
for  non-independence  of  these  events  in 
the  same  woman. 

Fertility  may  also  be  affected  by 
alterations  in  sexual  behavior.  However, 
limited  data  are  available  linking  toxic 
exposures  to  these  alterations  in 
humans.  Moreover,  such  d^ta  are  not 
easily  obtained  in  epidemiology  studies 
(see  section  IV.C2.e) 

(b)  Pntgaancy  oiitoooie»— Pregnancy 
outcomes  examined  in  human  studies  of 
paternal  exposures  may  include  fetal 
loss,  congenital  malformations,  birth 
weight,  sex  ratio  at  birth,  and  possibly 
postnatal  survival  growth,  and  function. 
Epidemiologic  studies  that  focus  on  only 
one  type  of  pregnancy  outcome  may 
miss  a  trae  effect  of  exposure.  For 
example,  some  reproductive  end  points 
can  be  thought  of  as  a  contimnun  of 
adverse  effects;  a  malformed  fetus 
spontaneously  aborted  woukl  not  be 
observed  in  a  study  of  iHrths  with 
malformations  (Stein  et  al.  1075). 
Studies  which  ***««««y»  midtiple  end 
points  could  yield  more  infonnation,  but 
the  results  may  be  difficult  to  interpret 
Evidence  of  a  dose-response 
relationship  is  usually  an  important 
criterion  in  the  assessment  of  a  toxic 
exposure.  However,  traditional  dose-  - 
response  relationships  may  not  always 
be  observed  for  some  end  points  such  as 
fetal  loss  and  functiovial  deficits 
(Wilson.  1973;  Selevan  and  Lemasters, 
1987)  (see  Exposora  Assessment,  section 
VB). 

c.  Community  Studies/Surveillance 
Ar^rams— Epidemiologic  studies  may 
elso  be  based  on  broad  populations:  A 
community,  a  nationwide  probabiUty 
sample,  or  surveillance  fwtigrams  (such 
as  birth  defects  registries).  A  number  of 
case-referent  studies  have  examined  the 
relationship  between  broad  dasses  of 
parental  occupation  in  certain 
oomraunities  or  conntrlet  and  fetal  loss 
(Silverman  et  al,  1966).  birtfi  defects 
(Hemndnki  et  al.,  I960;  Kwa  and  Fine, 
1960:  Papier,  1965),  and  diildhood 
canc«  (Fabia  and  Thoy.  1974; 
Hakulinen  et  al.,  1976c  Heraminki  et  al., 
1981;  Kwa  and  Fine.  1966;  Peters  et  al, 
1961;  Zack  et  al.,  1960).  In  these  reports, 
jobs  are  typicaBy  daMified  faito  broad 
categories  based  on  tlie  probabHity  of 
exposure  to  certain  dasees  or  levels  of 
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expoture  (egj^Kwa  aadFioc.  19fK^ 
Such  studies  a^emost  kel(^ilin  the 
identificatioDji^  topics  for  additional 
study.  HoweuQr.  because  oi  the  broad 
groupings  of  t^es  or  levels  of  exposure, 
such  studies  ate  not  typically  useful  for 
risk  assessment  of  a  particular  agent 

Surveillancfet  programs  may  also  exist 
in  occupational  settings.  In  this  case, 
reproductive  histories  and/or  s«nen 
evaluations  could  be  followed  to 
monitor  for  rciproductive  effects  of 
exposures.  Bdlh  oodd  yield  useful  data 
for  risk  assesMnent:  however,  a  semen 
evaluation  pnwam  would  be  costly  to 
maintain. 

2.  Examinstiojr  of  Clusters  or  Case 
Reports  i 

The  identffidation  of  cases  or  clusters 
of  adverse  male  reproductive  outcomes 
may  be  limited  due  to  cultural  norms 
that  may  inhibit  the  reporting  of 
impaired  fert^ity  in  men.  Identification 
is  also  limited  by  the  decreased 
likelihood  of  r^ognizing  adverse 
pregnancy  oatComes  as  a  resntt  of 
paternal  expdflure-as  opposed  to 
idcntificationlfirough  maternal 
exposure.  Idehtification  of  decreased 
fertility  might  be  thought  of  as  . 
identincationlof  a  non-event  (e.g.,  lack 
of  pregnancieiilor  children)  and  thus 
may  be  muchjliarder  to  recognize  than  a 
developmental  effect/malfonnations 
resulting  front  In  atero  exposure.  Thus 
far,  only  one  htunan  male  reproductive 
toxicant  dibri»nachl(Ht>pnq>ane  (DBCP), 
has  been  identified  after  observation  of 
a  cluster  of  raUe  infCTtility  through  an 
a  typically  higb  level  of  communication 
among  the  woskers'  wives  (Biava  et  aL, 
197a;  Whortoniet  aL.  1977. 1979; 
Whorton  andllUUby,  1980).  While  case 
reports  could  potentially  have 
'importance  in  the  recognition  of  male 
reproductive  joxicants.  they  are  of 
greater  value  ^n  suggesting  areas  of 
further  investigation. 

E.  Phaemacohwetic  Considerations 

Inter-  and  inlraspecies  differences  in 
the  absorptiotii  metabolism,  and 
elimination  of  xenobiotics  may  greatly 
influence  the  response  of  an  individual 
to  a  toxic  agent.  Several  factors  specific 
to  the  male  njjiroductive  system  may 
influence  the  tdiarmacokinetics  of  a 
potential  direct-acting  gonadal  toxicant 
including:  (l)The  existence  of  a  blood- 
testis  barrier  that  may  restrict  access  of 
compounds  tq  the  adiuminal 
compartment  jof  the  seminiferous  tubule; 
and  (2)  the  metabolic  capabilities 
(including  DNJA  repair)  of  the 
reproductive  tissues  that  determine  the 
eventual  dispi»ition  of  the  agent. 

The  blood-lQstis  barrier  is  formed  by 
tight  junctions  .between  Sertoli  cells,  and 
divides  the  se liiiniferous  epithelium  into 
basal  and  adiuminal  compartments 


(Setchell.  197^  The  fenner  contains  the 
spermatogonia  and  primary 
spe'nnalocytes  to  the  preleptotene  stage, 
whereas  more  advanced  germ  cells  are 
located  on  the  adiuminal  side.  Tliis 
selectively  permeable  barrier  is  most 
effective  in  limiting  the  access  of  large, 
hydrophllic  molecules  in  the  inlertubular 
lymph  to  cells  on  the  adlundnal  side. 

The  reproductive  organs  appear  to 
have  a  wide  range  of  metabolic 
capabilities  directed  at  both  steroid  and 
xenobiotic  metabolism.  These  properties 
have  been  best  characterized  for  die 
testes  (e.g..  Mukhtar  et  al.,  1978).  llie 
distribution  of  enzymes  in  the  testes 
differs  between  the  interstitial  and 
germ-cell  compartments.  Aryl 
hydrocarbon  hydroxylase  activity  and 
cytochrome  P-4S0  levels  in  interstitial 
tissue  are  approximately  twice  as  high 
as  those  in  the  seminiferous  tubules 
(Mukhtar  et  al..  1978).  On  the  other 
hand,  activities  of  some  of  the 
detoxifyii^  enxymes  « the  seminiferous 
epithelium,  such  as  epoxide  hydrase  and 
glutathione  transferase,  are  nearly 
double  those  in  the  interstitial 
compartment  (Mukhtar  et  al..  1978).  High 
levels  of  g^itathitme  transferase  are 
seen  in  the  neonatal  testis  (day  6,  rat) 
suggesting  an  early  capacity  to  detoxify 
electrophilic  agents. 

The  majority  of  pbarmacdcirietic 
studies  have  incompletely  characterized 
the  distribution  of  toxic  agents  and  their 
subsequent  metabolic  fate  within  the 
reprodnctive  organs.  Generalizations 
based  upon  hepatic  metabolism  are  not 
necessarily  adequate  to  predict  the  fate 
of  the  agent  in  the  testis.  The  metabohc 
profile  for  a  given  agent  may  differ 
between  the  liver  and  die  testis  (Lee  and 
Nagayama.  1980).  Detailed  interspecies 
comparisons  of  the  metabolic 
capabilities  of  the  testis  also  have  not 
been  conducted,  tf  data  are  to  be  used 
effectively  in  interspecies  comparisons 
and  extrapolations  for  this  target 
system,  more  attention  should  be 
directed  to  the  pharmacokinetic/ 
pharmacodynamic  properties  of  the 
reproductive  organs. 

F.  Structure-Activity  Relationships 

Structure-activity  relationships  have 
not  been  well  studied  in  reproductive 
toxicology.  Data  are  available  that 
suggest  structure-activity  relationships 
for  certain  classes  of  chemicals  (e.g., 
glycol  ethers,  phthalate  esters,  and 
short-chain,  halogenated  hydrocarbon 
pesticides).  Yet,  for  other  agents, 
nothing  in  their  structure  would  have 
caused  identification  as  a-potential  male 
reproductive  toxicant  (e.g., 
chiordecone).  Bernstein  (1984)  reviewed 
the  literature  and  offered  a  set  of 
classifications  relating  structure  to 


reported  male  reproductive  activity. 
Although  limtted  m  soepeaad  in  need  of 
rigoroBS  valid^an.  anch  acfaenes  do 
provide  hypotheses  tiiat  can  be  tested. 
Comparison  of  the  chenBcal  or  physical 
properties  of  an  agent  with  those  of 
known  male  reproductive  toxicants  may 
provide  some  inification  of  a  potential 
for  reimnlttctive  toxicity.  Stich 
information  may  be  helpful  in  setting 
priorities  for  testing  of  agents  or  for  the 
evaluation  of  potential  toxidty  when 
only  mtirimal  data  are  available. 

C.  Weight  of  Evidence  Determination 

A  comprehensive  risk  assessment 
ideally  includes  information  on  a  variety 
of  end  points  that  provide  insight  into 
the  full  spectrum  of  potential 
reproductive  responses.  Included  should 
be  measures  that  are  sensitive  enough  to 
detect  low-dose  effects  (e.g.,  properly 
performed  histopathological 
evaluations)  as  well  as  measures  of 
reproductive  function  (e.g..  fertility).  The 
weight  of  the  evidence  determination  is 
a  cumulative,  qualitative  evaluation  of 
the  entire  body  of  evidence  to  determine 
the  degree  of  confidence  that  an  agent 
could  be  a  hazard  to  humans. 

The  scheme  for  determination  of  the 
weight  of  evidence  in  male  reproductive 
risk  assessment  is  presented  in  Table  2. 

Table  2.  WEiGHT-OF-EvtDENCE  Catego- 
ries FOR  Male  Reproductive  Risk 
Assessment 

Kno«»n  Poei<M« 
A  convincing  body  of  evidence  ensls  thai  an 
agent  causes  an  adverse  effect  on  the  male 
reprodoclive  system  in  humans. 
Probable  Positive 
A  convincing  txidy  ol  evidence  exists  titat  an 
agent  causes  an  adverse  effect  on  the  male 
reproductive  system  In  nonhuman  mammals. 
Possible  Positive 

A.  Evidence  Irom  human  or  other  mammalian 
studies  show  statistically  signilicaM  adverse  ef- 
fects, but  the  quality  of  the  studies  is  question- 
able. 

B.  Studies  with  accep(a()le  quality  produce  incon- 
sistent and  conflicting  results  such  that  the  pos- 
sibility of  adverse  effects  cannot  be  discounted. 

C.  Other  data  exist  from  which  biologically  mean- 
ingful adverse  effects  are  plausibly  Indicated. 

Known  Nagativa 
A  convincing  body  o<  evidence  exists  thai  an 
agent  does  not  cause  an  adverse  effect  on  the 
male  reproductive  system  in  humans. 
ProbatHe  Negative 
A  convinang  bodjr  of  «vidence  exists  that  an 
agent  does  not  cause  an  adverse  effect  on  the 
male  reproductive  system  in  nonhuman  mam- 
mals. 
Possible  Negative 
Studies  with  acceptatile  quality  produce  no  ad- 
verse effects,  but  important  aspects  of  the  male 
reproductive  system  have  not  been  evaluated. 
No  Data  or  Inadequate  Data 

A.  No  data  are  available. 

B.  Negative  data  are  available  from  studies  for 
wl«ch  the  confidence  in  quality  is  questK>nat>le. 

C.  (Results  are  available  for  wtiich  the  predictive 
value  of  the  test  system  or  end  point  has  not 
been  established. 
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With  this  approach,  an  agent  may  be 
calegorized  as  having  results  that  tend 
to  either  implicate  (positive  results)  Or 
absolve  (negative  results)  it  as  a  male 
reproductive  toxicant.  The  criteria 
should  be  substantially  more  stringent 
to  place  an  agent  in  a  particular 
negative  category  than  in  the  equivalent 
positive  category.  For  example,  positive 
results  from  a  single  study  based  on  a 
single  end  point  may  be  sufficient  to 
place  an  agent  into  a  known  positive  or 
probable  positive  category.  However, 
negative  results  from  an  adequate  array 
of  ertd  points,  and  froin  more  than  one 
study,  may  be  necessary  to  place  an 
agent  into  one  of  the  equivalent  negative 
categories.  A  study  of'exceptionally  high 
quality  and  scope  would  be  required  to 
classify  an  agent  as  a  probable  or  ' 
known  negative  based  on  that  study 
alone.~ 

The  wording  for  each  category  allows  . 
flexibility  by  the  user  in  assigning 
criteria.  Data  of  equivalent  quality  from 
human  exposures  are  given  more  weight 
than  data  from  exposures  of  test 
species.  While  a  single  study  of  high  ' 
quality  could  be  sufncient  to  achieve  a  - 
relatively  high  level  of  confidence, 
replication  Increases  the  conFidence  that 
rtiay  be  placed  in  such  results. 

The  phrase  "convincing  body  of 
evidence"  (see  Table  2)  allows  die  risk  .': 
assessor  to.  weigh  the  evidence  from  ,    ^ 
di^^rent  "studies  and  arrive  at  an  overall 
iudgment  as  to  the  likelihood  that  tl^.. 
^ent  has  toxic  effects.  The  criteria  j^r    . 
what  constitutes  a  convincing  body  of 
evidence  should  be  somewhat  flexible. 
Some  important  considerations  are  as 
follows: 

•  Data  are  available  from  an  ia  vivo 
study(ies)  of  acceptable  quality  with 
humans  or  other  mammalian  species 
that  are  believed  to  be  predictive  of  , 
human  responses. 

•.  When  multiple  studies  are 
available,  results  are  reproducible. 

•  When  multiple  studies ^re 
available,  the  lines  of  evidence  from 
independent  study  types  are  reinforcing. 

•  Sufficient  information  is  available 
to  reconcile  discordant  data: 

•  Route(s).  level,  duration,  and 
frequency  of  exposure  are  appropriate. 

'  •  An  adequate  array  of  end  points 
has  been  examined. 

•  The  resolving  power  and  statistical 
treatment  of  the  study(ies)  are 
appropriate.  " 


•'  Data  exhibit  a  dose-response 
relationship. 

•  Results  are  statistically  significant 
and  biologically  plausible. 

Because  many  human  males  have 
sperm  counts  that  place  them  near  or  in 
the  subfertHe  or  infertile  categories  (see 
section'I.  Introduction),  a  conservative 
stance  should  be  taken  with  respect  to 
the  weight  given  to  individual  end 
points.  Any  statistically  significant 
deviation  horn  baseline  levels  for  an  in 
vivo  effect  warrants  closer  examination; 
To  determine  whether  such  a  deviation 
constitutes  an  adverse  effect  requires  an 
understandinjg  of  its  role  within  a 
complex  system  and  the  determination 
of  wnetTfer  a  **true  effect"  has  b'een 
observed^' Application  of  the  above 
criteria  can  facilitate  such 
determinations. 

The  greatest  weight  for  male 
reproductive  hazard  identification 
should  be  pfaced  on  effects  on  sexual 
behavior,  fertility  and/or  pregnancy 
outcomes.  (H-  other  end  points  that  are 
directly  related  to  reproiductive  function  . 
such  as  sperm  measures,  reprodtictive 
histopathology,  reproductive  organr 
weiglit(s),  and  reproductive    :  -  ^ 
endocrinology.  Agents  produoiAg  effects 
on  those  end  points  c«in  be  ^tssigned  to 
known  positive  (huinaii,da^«r    . 
probable  positive  (ieist  spedies  data^^f^t'^i. 
categories  if  study  quality  was  ■  i:-:    ;:  ■•n 
adequate.  ■  - ,  ..L  •    .  ,    <  '•.)...-. 

~  Less  confidence  should  be  placedin     • 
restiHs  irom  other  measures  such  as  m 
vitro  testSvdata-from  nonmammalran  - ' 
species  or  structure-activity  relationship 
evaluation,  but  positive  results  may 
tri^er  foUow-up  studies  to  determine 
the  likelihood  -and  extent  to  which 
function  migl^  be  affected.  Positive 
results  from  these  types  of  studies 
would  be  assigned  to  the  possible 
positive  category,  while  negative  results 
would  be  assigned  to  the  inadequate 
data  category. 

The  absence  of  effects  with 
mammalian  test  species  on  the  end 
points  that  are  evaluated  routinely  (i.e., 
fertility,  histopathology,  and  organ 
weights)  may  constitute  sufficient  . 

evidence  to  place  a  low  level  of  concern 
6n  the  potential  male  reproductive 
toxicity-of  a  chemical  (i.e..  possible  or 
prdbabre  negative  categories).  However, 
in  such  cases,  careful  consideration 
should  be  given  to  the  sensitivity  of  the 
end  point(s)  and  to  the  quality  of  the 


data  on  these  end  points  as  detailed  . 
previously.  Consideration  should  also  be 
given  to  the  possibility  of  adverse 
effects  that  may  not  be  reflected  in  these 
routine  measures  (e.g.,  germ-cell 
mutation  or  alterations  in  sperm 
measures  such  as  motility  or 
morphology). 

V.  Quantitative  Male  Reproductive  Risk 
Assessment 

Quantitative  male  reproductive  risk 
assessment  includes  dose-response  and 
exposure  assessments.  Then,  in  the  final 
phase  of  a  risic  assessment,  t|ie  results  of 
the  qualitative  ^valuation  (hazard 
identification)  and  the  quantitative 
evaluations  are  combined  to  estimate 
the  rjskjprm^le  reproductive  toxicity 
(risk  characterization).  In  risk 
characterization,  a  summary  of  the 
strengths  and  weaknesses  of  the  hazard 
identification,  dose-response,  and 
exposure  assessment  should  be 
included.  Major  assumptions,  scientific 
judgments,  and.  te  the  extent  possible, 
estimates  of  the  uncertainties  in  the 
assessment  should  be  presented. 

A.  Dose-Response  Assessment 

bpse-response  assessment  is  the 
characterization  of  the  relationship 
'  between  exposure  and  the  incidence  of 
'  a  given  effect  in  the  exposed  species 
-  'plus  estimation  of  the  petenlial  effect  in 
humans  (NRC.  1983).  Eyideifce  for  a   . 
dose^response  relattionship  is«n 
importantcriteriOif  in  a  risk  assessment 
of  male  reproductive  toxicity.  A  dose- 
response  assessment  should  include:  (a) 
characterization  of  the  dose-response 
behavior  of  the  end  point(s)  selected, 
and  (fa)  application  of  uncertainty 
factors  to  estimate  the  risk  to  humans  at 
a  given  level  of  exposure. 

1.  Dose-Response  Characterization 

Current  EPA  guidelines  for  luburatory 
studies  prepared  pursuant  to  FIFRA  and 
TSCA  recommend  that  at  least  three 
dose  levels  and  a  concurrent  control  be 
used  in  reproductive  studies  (U.S.  EPA, 
1982: 1965).  As  described  in  those 
guidelines,  the  objectives  to  be  achieved 
in  the  selection  of  tbe  doses  are:  (T)  The 
highest  dose  should  Induce  toxicity  but 
not  mortality:  (2J  the  intermediate  dose 
level{s)  should  produce  minimal,         . 
'  observable  toxic  effects;  and  (3)  the 
lowest  dose  should  not  produce  any 
observed  evidence  of  toxicitv.  If  the    ' 
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criteria  U«l«4  above  en  met.  the  ask 
assessor  haijlhe  bam  for  developkig  a 
dose-respeitte  aawssBienL  Tbu,  tite 
highest  doM  ^evel  that  prochiGes  ao  male 
reprodiictiv#idfects  amy  be  coneidaed 
a  NOAEL  Iftbe  knreet  doee  eB^loywl 
does  pioduQ*  significant,  but  evHJenca 
of  miniBial  ^le  reprodaclivc  toxicity, 
that  dose  ni«ty  be  coosidersd  a  UMEL 
When  only  MLQAEL  is  available,  itaay 
be  appro^iM*  to  apply  an  additional 
uncertainty  ftctor.  Reliance  on  such 
doseHVspoi^  da4a  m  develi^ting  the 
dose^respoiiife  assesement  re<|ui|«s 
additional  scientific  ludgment  as  to  the 
accuracy  and  adequacy  ol  the  data. 
When  possitAe.  the  slope  of  the  dose- 
response  cu^  should  be  coosideted 
along  with  toe  adequacy  (^  the  exposure 
levels  testeiL  theaensitivi^  of  the  end 
points  repoijt^d,  and  the  appropriateness 
of  the  expo^^oenlal  design  to  (Ltermine 
the  confidence  in  the  data,  and 
ultimately  the  confidence  in  the  LOAEL/ 
NOAEL      ', 

Dose-cespbnse  assessn^ents  in 
epidemiolc^t:  studies  are  often  Umited. 
by  iiiability  Ito  obtain  quantitative 
exposure  data  for  the  8ti)dy  members. 
The  likelihood  of  obtaining  meaningful 
exposure  dfl|t^  is  increased  in  workplace 
studies  whdr0  industrial  hygiene  data 
may  be  aval^ble  or  in  studies  where 
valid  bioniancers  of  e3q)03ure  have  been 
used.  When  quantitative  data  are  not 
available,  br^ad  classes  of  exposure 
may  be  used  kn  a  less  detailed  dose- 
response  as$^ssment  (e.g.,  residential 
history).  Hotrever.  a  lower  level  of 
confidence  Should  be  placed  on  the 
accuracy  of  BlDch  data. 

Dose-respbnse  evaluations  should 
also  constdflit  the  effects  that  competing 
risks  (end  p<>(nts)  may  have  on 
outcomes  OM^ed  at  different  exposul^ 
levels.  For  ekiermple,  a  given  toxicant 
may  interfens  with  cell  function  in  such 
a  manner  thajl,  at  a  low  doee  level, 
increased  abnormal  sperm  morphology 
is  observed.  At  higher  doses  cell  (feath 
may  occur  tsjthoee  eeUs  which  woahl  be 
expressed  apia  decrease  in  sperm 
counts.  Such  b  decrease  could  be 
accompanied  by  a  decreased  proportion 
of  abnormal!  ^perm.  Thus,  the  do»e- 
response  relnitionshipa  for  individual 
end  points,  »$  well  as  the  combination 
of  end  point^^  must  be  examined  in  datn 
interpretatic  ' 

2.  Threshol 

In  quantitative  ri^  assessment  the 
existence  of  la  threshed  is  usu^y- 
assumed  for  aoncarcinogenic/ 
nonmutagenic  health  effects.  The 
assumption  of  a  threshold  suggests  that 
the  application  of  adequate  uncertainty 
factors  to  a  NOAEL  will  result  in  an 
•acceptable  ^posure  level  for  all 


hunwm.  Mhm^  absence  of  a  thtoshaid.  it 
is  assonedtlmiaame  finite  risk  exats  at 
any  kvel  of  exposure,  with  risk 
decreasing  as  ewposare  deciuases.  bi  the 
absence  of  detattsdkdolai  on  the 
respoase(s)at;k»v  levelsof  sxpoeuie 
and  associatBAmerhsnislk  infomatiba, 
a  thresbaUis  assonedbr 
nonrnntngsnic  mde  reprodadive  effects. 
It  is  pUniiibks  that  cevtoitt  Makigical 
processev  (e^  bkmdrtestis  bsirier 
selectivity,  metabolic  and  repair 

capabiities  of  the  gen  celM  iBay 
ifflpede'the  attaiisasiit  ovmaiotenaiice 
of  effective  cenceBtiations  of  the  agent 
at  the  target  site  following  exposure  to 
low  dose  levels. 


3.  Uncertainty  Factors 

Mathematical  models  for  the 
extrapolation  fttuR  hi^  to  low  dose 
levels  have  not  been  develo|ied 
adequately  for  appUcatian  to  the  male 
reproductive- systesik  Currently, 
uncertainty  factors  am  applied  to  a 
NOAO.  or  ijQAH^to  estimate  «i 
exposure  leiwl  for  haraaas  at  or  below 
which  there  should  be  no  adverse^ 
reproductive  effects  {^m^  the  n^^nce 
dose,  RfD). 

The  total  uncertaiiity  factor  usually 
ranges  from  10  to  1,000  depending  on  the 
number  of  adjastments  needed. 
Uncertainty  factors  (often  10-fold  each) 
are  used  for  (1)  situations  in  whicX  the 
LOAEL  must  be  ased  becausaa  NOAEL 
was  not  established.  (2)  interspecies 
extrapdattoo.  and  ^  intraspecies 
adjusteent  for  variable  sensitivity 
among  individuals,  fai  addition, 
adjustments  may  be  appropriate  for 
length  of  exposure  (acute  to  sobchranic) 
and/or  to  correct  for  inadequacy  of  the 
NOAEL  or  LOAEL  (inchiding 
consideration  of  background  variability 
in  the  measurements,  insensitivity  of  the 
end  point,  and  protection  against  effects 
of  more  prolonged  exposure).  Based  on 
experimentally-derived  interspecies 
extrapolation  factors  for 
chemothefapualic  and  hormonal  agents 
(Meistrich.  1988).  an  uncertainty  foctor 
of  10  is  not  unduly  conservative  for  the 
interspecies  correction. 

B.  Exposure  Assessment 

The  Guidelines  for  Estimating 
Exposures  (U.S.  EPA,  1986c)  are 
publi^ed  separately  and  shoukl  be 
consulted  for  the  details  related  to 
conducting  the  e^qwsure  component  of  a 
risk  assessment.  In  general,  the 
exposure  assessment  describes  the  sin 
of  the  exposed  population  and  the 
magnitude,  duration,  frequency,  and 
route  of  expected  human  exposure.  This 
information  is  based  on  monitoring  data 
or  modeling  of  environmental  exposures. 
Often  quantitative  estimates  of 


expoMues  amy  not  h*  available  (e.g., 
workplace  erenviranmentai  " 

measurements),  h  sodt  instances,  data 
such  as  enqiieyaieat  or  re^denttal 
histories  also  may  be  used  in 
characterising  exposure  in  a  qoaritative 
sense.  The  potential  ase  of  biomarifers 
as  indicators  erf  exposure  is  an  area  of 
active  interest 

Studies  of  oceepationat  pepnlations 
may  provide  valuabie  informafien  on 
the  potential  enyirwimmtal  health  risks 
for  certain  agents.  Exposures  in  . 
environmentally  exposed  human 
populations  tend  to  be  lower  (but  of 
longer  duration)  dMn  those  in  studies  of 
occupationally  exposed  populations, 
and  therefore  require  more  observations 
to  assure  sufficient  statistical  power. 
Also,  reconstruction  of  exposures  is 
more  difficult  in  an  environmental  study 
than  in  diose  done  in  woricplace  settmgs 
where  industrial  hygiene  monitoring 
may  provide  more  detailed  exposure 
data. 

The  nature  of  the  exposure  may  be 
defined  at  a  particular  point  in  time  or 
may  reflect  cumulative  exposure.  Each 
modeh  makes  an  assumption  about  the. 
underiying  relationship  between 
exposure  and  outcome.  For  example,  a 
cumulative  exposure  measure  essymes 
that  lifetfane  exposure  is  important,  wnth 
a  greater  probability  of  effect  with 
greater  total  exposure  or  body  bniden,  a 
dichotomous  exposure  measure  (ever 
exposed  versus  never  exposed)  assumes 
an  irreversible  effect  of  exposure:  and 
models  that  deHne  exposure  only  at  a 
specific  lime  may  assume  that  only  the 
present  exposure  is  important  (Selevan 
and  Lemasters.  1907).  The  appropriate 
exposure  model  depends  upon  the 
biological  processes  affected.  Thus,  a 
cumulative  or  dichotomous  exposure 
modd  may  be  appropriate  if  infury 
occurs  in  cells  that  cannot  be  replaced 
or  repaired  (e.gn  Sertoli  ceUs);  on  the 
other  hand,  a  concurrent  exposure 
model  may  be  appropriate  forceils  that 
are  being  generated  contimully  (e.g., 
spennatids). 

The  relationship  between  time  and/or 
duration  of  exposure  and  observation  of 
reproductive  effects  has  particular 
-significance  for  short-term  exposures. 
Spermatt^enesis  is  a  tempor^ly 
synchronized  ptxicess.  In  humans,  germ 
cells  that  were  spermatozoa, 
spermatids,  q)ennatocytes,  or 
spermatogonia  at  the  time  of  the  acute 
exposure  will  require  1  to  2,  3-  to  5,  5  to  8, 
or  8  to  12  weeks,  respectively,  to  appear 
in  the  e}aculate.  That  timing  may  vary 
somewhat  depending  on  degree  of 
sexual  activity.  It  is  possible  that  an  end 
point  may  be  examined  too  early  or  too 
late  to  detect  an  effect  if  only  a 
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particular.ceH  type.was  affected  during 
a  relatively  brief  exposure  to  an  agent 
The  absence  of  an  effect  when 
observations  were  made  too  late 
suggests  either  a  reversible  effect  or  no 
effect  However.,  an  effect  that  is 
reversible  at  lower  exposures  might, 
become  irreversible  with  higher  or 
longer  exposures,  or  exposure  of  a  more 
susceptible  individual.  Thus,  the  failure 
to  detect  transient  effects  due  to 
improper  timing  of  observations  may  be 
important  If  information  is  available  on 
the  type  of  effect  expected  from  that 
class  of  agents,  it  may  be  possible  to 
evaluate  whether  the  timing  of  end  point 
measurement  relative  to  the  timing  of 
the  short-term  exposure  was 
appropriate.  Thus,  some  guidance  can 
be  provided  if  test  animal  data  are 
available  to  identify  the  most  sensitive 
cell  type  and/or  the  mechani^m(s)  of 
action  for  a  given  agent 

Compared  to  acute  exposures,  the  link 
between  exposure  and  outcome  may  be 
more  apparent  with  relatively  constant 
subchronic  or  longer  exposures  that  are 
of  sufficient  duration  to  cover  all  phases 
of  spermatogenesis  (in  humans, 
approximately  70  to  100  days). 
Assessments  may  be  made  at  any  time 
after  this  point  as  long  as  exposure 
remains  constant  Time  required  to 
attain  steady-state  levels  should  also  be 
considered.  Again,  application  of 
models  of  exposure  (e.g.,  dichotomous. 
concurrent,  or  cumulative)  would 
depend  upon  the  suspected  target/ 
mechanism  of  action. 

The  reversibility  of  aa  adverse  effect 
on  the  male  reproductive  system  can  be 
affected  by  the  degree  and  duration  of 
exposure.  The  degree  of  stem  cell  loss  is 
inversely  related  to  the  degree  of 
restoration  of  sperm  production,  since 
repopulation  of  the  germinal  epithelium 
is  dependent  upon  the  stem  cells.  For 
agents  that  bioaccumulate.  increasing, 
duration  of  exposui*e  may  also  increase 
the  extent  of  damage  to  the  stem  cell 
population.  Damage  to  other 
spermatogenic  cell  types  will  produce  a 
reduction  in  number  of  sperm  produced, 
but  recovery  should  occur  when  the 
toxic  agent  is  removed.  Less  is  known 
about  the  effects  of  toxicity  on  the  : 
Sertoli  cells.  Temporary  impairment  of 
Sertoli  cell^nction  may  produce  long- 
lasting  effects  on  spennatogenesis, 
Destruction  of  Sertoli  cells  is  an  ; 
irreversible  effect,  since  replication 
ceases  after  puberty.  Sincf;  Sertoli  cells 
are  essential  for  support  of  the 
.  spermatogenic  process,  loss  of  those 
cells  should  result  in  a  permanent 
reduction  of  spermatogenic  capability. 

When  recovery  is  possible,  the 
duration  of  the  j«covery  period  is 


,  detendaioed  by.  the  4iai»lK  rtgenaffatioo 
(for  slem  eella)  and  repopulation  of  the  ' 
affected  spennatogenic  cell  type(s)  and 
appearance  of  those  cells  as  sperm  in 
the  ejaculate.  The  time  required  for 
these  events  to  occur  also  varies  with 
the  species,  the  pharmacokinetic 
properties  of  the  agant  the  extent  to 
which  the  stem  cell  population  has  been 
destroyed,  and  the  degree  of  sublethal 
toxicity  Inflicted  on  the  stem  cells  and/ 
or  Sertoli  cells.  When  the  stem  cell 
population  has  been  partially  destroyed, 
humaqs  requite  longer  to  reach4he'8anie 
degree  of  recovery  dian  mice  (Meistrich 
and  Samuels.  1985), .. 

Exposure  at  different  stages  of  male 
development  can  also  result  in  different 
outcomes.  Si|ch  age-depend^it  variation 
has  been  well  documented  in  both 
animal  and  human  studies.  Prenatal  and 
neonatal  treatment  can  irreversibly  alter 
reproductive  function  in  a  manner  that 
may  not  bie  predicted  ftx}m  adult  data. 
Moreover,  chemicals  that  alter  sexual 
differentiation  in  rodents  during  these 
periods  may  have  similar  effects  in 
humans,  since  the  mechanisms 
underlying  these  devdopmental 
processes  appear  to  be  somewhat 
similar  in  all  mammalian  species  (Gray, 
1988). 

The  susceptibility  of  the  aged  male  to 
chemical  insult  has  not  been  well 
8tudied.>Uthough  procreative 
competence  may  not  be  a  pivotal  health 
concern,  with  elderly  individuals,  other 
biological  functions  maintained  by  the 
gonads  (e.g..  androgen  production)  are 
of  concern  (Walker,  1986).  An  exposure 
assessment  should  characterize  the 
probability  of  exposure  of  these 
different  subgroups  (embryo/fetus, 
neonate,  juvenile,  young  adult,  older 
adult)  to  the  extent  possible.  A  risk     * 
assessment  should  factor  in  the 
susceptibility  of  different  agfe  groups  to 
the  extent  possible. 

C.  Risk  Characterization 

Risk  characterization  is  the  process  of 
summarizing  the  information  derived 
from  the  dose-response  and  exposure  - 
assessments  to  estimate  the  degree  of 
risk  that  an  agent  may  present  tmder 
various  conditionsof  human  exposure. 
The  characterization  of  risk  for  a  given 
agent  relies  on  a  RfD  derived  by 
application  of  uncertainty  factors  to  a 
NOAEL  or  LOAEL  to  adjust  for 
uncertainties  in  evaluating  the  data. . 
Uncertainty  may  exist  as  to  the  quality 
of  the  experimental  desi^  sidtability  of 
the  species  used,  level  and  pattern  of 
expoaure.(acute.  aubchronic.  chronic, 
intermittent),  low-dose  extrapolation, 
interspecies  extrapolation,  and  the 
.  susceptibility  of  special  aubgroups. 
Reliance  on  the  NOAEL  also  places 


•ubstantial  importanGe  on  the  power  of 
the  study  to  detect  low  dose  effects.  A 
poorly  ilesigned  study,  employing 
insensitive  measures,  may  produce  a 
hi^er  NOKEL  than  that  from  a  well- 
designed  and  well-conducted  study, 
and,  as  such,  may  underestimate  the 
actual  human  risk.  Conversely,  use  of  a 
NOAEL  from  a  study  in  which  there 
were  wide  intervals  between  doses  may 
overestimate  the  actual  risk.  Overall 
exposure  levels  (estimated  exposure 
dose:  EED)  that  exceed  the  RfD  should 
be  cause  for  concern.  If  the  EED  is  less 
than  the  RfDk  regulatory  concern  may.be 
lessened  (U.S.  EPA,  1987). 

In  a  related  approach,  a  comparison 
may  be  made  between  the  NOAEL  and 
the  EED.  The  ratio  of  the  NOAEL  to  the 
EED  is  the  margin  of  exposure  (MOE). 
The  uncertahities  associated  with  the 
data  and  determination  of  the  MOE  are 
then  evaluated  to  determine  whether  or 
not  the  MOE  is  sufficiently  large  to 
protect  exposed  individuals. 

Inherent  in  the  risk  characterization 
process  is  a  summary  of  the  statistical 
and  biological  strengths  and 
weaknesses  of  the  data,  as  well  as  a 
statement  of  the  major  assumptions  and 
the  uncertainties  associated  with  the 
hazard  identification,  dose  response, 
and  exposure  assessment  components  of 
the  risk  assessment  Included  should  be 
a  discussion  of  the  assumptions 
underiying  the  estimations  of  the 
NOAEL  or  LOAEL  and  the  RfD  or  MOE. 
^d  an  indication  of  the  degree  of 
conservatism  in  tiiose  estimations. 
Assumptions  used  to  derive  the  EED 
should  also  be  discussed. 

The  level  of  confidence  in  the  hazard 
identification  should  be  stated  to  the 
extent  possible,  including  placement  of 
the  agent  into  the  appropriate  weight-of- 
evidence  category.  A  profile  that 
integrates  both  human  and  test  species 
data  and  incorporates  both  sensitive 
end  points  (e.g..  .properly  performed  and 
fully  evaluated  histopathology)  and 
functional  correlates  (e.g.,  fertility) 
allows  more  confidence  in  a  risk 
assessment  for  a  given  agent 

The  ability  to  describe  the  nature  of 
the  potential  human  exposure  is 
important  to  predict  when  certain 
outcomes  can  be  anticipated  and  the 
likelihood  of  perseverance  or 
reversibility  of  the  effect.  An  important 
part  of  this  effort  is  a  description  of  the 
nature  of  the  exposed  population.  For 
example,  the  consequences  of  exposure 
to  the  developing  individual  versus  the 
adult  can  differ  markedly  and  again  can 
influence  whether  the  effects-are 
transient  or  permanent  Other 
considerations  relative  to  human 
exposures  might  include  potential  for 
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other  agents,  concurrent 
nutritional  status.      ' 


expo8iu«8 
disease, 

VLKef< 

Adams,  P.M4  iPabricant,  |J)4  Legator.  M.S. 
1981.  CyclittiKoapbainide-induced 
spermatogMiic  eRects  detected  in  the  Fi 
generation  by  liehavioral  testing.  Science 
211:80-82.    ' 

Adier,  N.T;;Tbner.  J.P.  1886.  Tiie  effect  of 
copulatery  l>ehavior  on  sperm  transport  ■ 
and  fertility  in  rats;  Inr  Komisaruk,  ER.; 
Siegel.  H.I;;  Chang.  M.F.;  Feder.  H.H..  eds. 
Reproduction:  behavioral  aqd 
neuroendocrine  perspective.  Ann.  NY 
Acad.  Sci.  ^4:21-32. 

Amann.  R.P.  1981.  A  critical  review  of 
methods  for  evaluation  of  spermatogenesis 
from  semiad  characteristics. ).  Androl. 
2:37-58. 

Axelson,  0. 1M5.  Epidemiologic  methods  in 
the  study  of  spontaneous  abortions: 
sources  of  idata,  methods,  and  sources  of 
error.  In:  l^<mminki,  K.;  Sorsa.  M.;  Vaino, 
H.  eds.  Ocpjipational  hazards  and 
reproductibh.  Washington,  DC:  Hemisphere 
Pub.,  pp.  2$l-236. 

Baird.  D.D.:  WilcOx,  A.J.  1985.  Cigarette 
smoking  aftociated  with  delayed 
conception.  JAMA  253:297&-2983. 

Baird.  D.D.:  Wilcox.  A.I.;  Weinberg.  CJl.  1986. 
Using  timq  to  pregnancy  to  study 
environmental  exposures.  Am.  J.  Epidemiol. 
124:470-48(Jt 

Bemdtson.  W£.  1977.  Methods  for 
'     quantifying  mammalian  spermatogenesis: 
A  review.  |.  Animal  Sci.  44:818-633. 

Bernstein.  M.B.  1984.  Agents  affecting  the 
male  reproductive  system:  effects  of 
structure  on  activity.  Drug  Metab.  Rev. 
15:941-«9el ' 

Biava,  C.G.;  ^uckler.  E.A.:  Whorton,  D. 
1978.  The  testicular  morphology  of 
individual^  exposed  to 
dibromocld(>ropropane.  Exp.  Mol.  Pathol. 
'29:44-458. 

Blazak.  W.F.;  Ernst,  T.L.;  Stewart  B.E.  1965. 
Potential  indicators  of  reproductive 
toxicity:  Testicular  sperm  production  and 
epididymal  sperm  number;  transit  time,  and 
motility  in  Fischer  344  rats.  Fundam.  Appl. 
Toxicol.  5:1097-1103. 

Bloom,  A.D.  1981.  Guidelines  for  reproductive 
studies  in  exposed  human  populations. 
Guideline  for  studies  of  populations 
exposed  to  mutagenic  and  reproductive 
hazards.  Report  of  Panel  11.  White  Plains, 
NY:  March  of  Dimes  Birth  Defects 
Foundation,  pp.  37-110. 

Bloom.  W.;  F]mvcett,  D.W.  1975.  A  textbook  of 
histology.  t9th  edition.  St  Louis,  MO: 
Saunders. 

Brady,  M.;  H^^ra,  V.;  Zenlck.  H.  1975, 
Influence  (if  parental  lead  exposure  on 
subsequent  learning  ability  in  offspring. 
niannacoL  Biochem.  Behav.  3:561-565. 

CJiapin.  R.E.d  toss,  M  J);;  Lamb,  J.C.  1964. 
Immersioni  Ixation  methods  for  glycol 
methacrylale-«mbedded  testes.  Toxicol. - 
PathoL  12:^-227. 

Christian,  M&  196&  A  critical  review  of 
multigeneinioD studies. J.  Amer.ColL    . . 
Toxicol.  S:in>18a 

Clermont  Y.i  Peny,  B.  1957.  Quantitative 
study  of  thj^  cell  population  of  the 
seminiferotik  tubules  in  immature  rats.  Am. 
).AnaC10«241^^7. 


Dalterio.  S.L;  Steger,  R.W.:  Bartke,  A.  1964. 
Maternal  or  paternal  exposure  to 
canoabinoids  afliects  central 
neurotransmitter  levels  and  reproductive 
function  in  male  offspring.  In:  Agurell,  S.; 
Dewey,  W.L;  Wlllette,  R.E..  eds.  The 
cannabinoids:  chemical,  pharmacologic 
and  therapeutic  aspects.  New  York,  NY: 
Aca(|emlc  Press,  pp.  411-425. 

de  Bo*r,  P.;  van  der  HoeVen.  FA.;  Chafdon, 
I.A.P;  1976.  The  production,  morphology, 
karyotypes  and  transport  of  spermatozoa 
from  tertiary  trisomic  mtce  and  the 
consequences  for  egg  fertilization.  |. 
Reprod.  Fertil.  48:249-256. 

Dixon,  R.L  1985.  Reproductive  toxicology. 
New  York,  NY:  Raven  Press. 

Egnatz,  D.G.:  Ott  M.G.:  Townsend,  J.C; 
Olson,  R.D.;  Johns,  D.a  1980.  DBCP  and 
testicular  effects  in  chemical  woricers:  an 
epidemiological  survey  in  Midland, 
Michigan.  J.  Occup.  Med.  22:727-732. 

Epidemiology  Workgroup  for  the  Interagency 
Regulatory  Liaison  Group.  1961.  Guidelines 
for  documentation  of  epidemiologic  studies. 
Am.  J.  Epidemiql.  114:609-613. 

Fabia,  J.;  Thuy,  T.D.  1974.  Occupation  of 
father  at  time  of  birth  of  children  dying  of 

.    malignant  disease.  Br.  J.  Prev.  Soc.  Med. 
28.-98-100. 

Fedrick,  J.  197&  Anencephalus  in  the  Oxford 
record  linkage  study  area.  Dev.  Med.  Child 
Neurol.  18«43-656. 

Foote,  R.H.;  Schennerhom,  E.C.;  Simikin,  M.E; 
1986a.  Measurement  of  semen  quality, 
fertility,  and  reproductive  hormones  to 
assess  dibromochloropropane  (DBCP) 
effects  in  live  rabbits.  Fundam.  Appl. 
Toxicol.  6:628-637. 

Foote,  R.H.;  Bemdtson,  WX;  Rounsaville, 
T.R.  19B6b.  Use  of  quantitative  testicular 
histology  to  assess  the  effect  of 
dibromochloropropane  (DBCP)  on 
reproduction  in  Vabbits.  Fundam.  AppL 
Toxicol.  6:638-647. 

Friedler,  G.;  Wheeling,  H.S.  1979.  Behavioral 
effects  in  offspring  of  males  injected  with 
opiods  prior  to  mating.  Pharmacol. 
Biochem.  Behav.  ll(Suppl.):23-28. 

Gaffey,  W.R.  1976.  A  critiqus  of  the  standard 
mortality  ratio.  J.  Occup.  Med.  18:157-iea 

Galbraith,  W.M.:  Voytek,  P.;  Ryon.  M.S.  1983. 
Assessment  of  risks  to  human  reproduction 
and  development  of  the  human  conceptus 
from  exposure  to  environmental 
substances.  In:  Christian,  M.S.;  Galbraith, 
W.M.:  Voytek,  P.;  Mehlman,  MJV.,  eds. 
Advances  in  modem  environmental 
toxicology,  Vol.  III.  Assessment  of 
reproductive  and  environmental  hazards. 
Princeton,  NJ:  Princeton  Scientific  PubL 
Inc.,  pp.  41-153.  . 

Gledhill,  BX.  1984.  Biological  dosimetry  of 
sperm  analyzed  by  conventional  methods: 
cautions  and  opportunities.  In:  Eisert  W.G.; 
Mendelsohn,  MX.,  eds.  Biological  - 
dosimetry.  Berlin:  Spritiger-Verlag,  pp.  85- 
98. 

Goldstein,  L.8. 1984:  Use  of  an  III  v/'/ro 
technique  to  detect  mutations  induced  by 
antineoplastic  drugs  in  mouse  geirn  cells. 
Cancer  Treat  Rep.  68:855-858. 

Gray.  LE.  1988.  Compound-induced 
developmental  reproductive  abnoraialities 
in  manand  rodents:  a  review  of  effects  in 
males. ).  ToxicoL  Environ.  Health.  In  press. 


Green,  S.;  Auletta.  A.;  Fabrtcant  R.:  Kapp,  M.; 
Sh6u.  C:  Springer,  \a  Whitneld.  B.  1985. 
Current  status  of  bioassays  in  genetic 
toxicology — the  dominant  lethal  test    ■ 
Mutat  Res.  154:4»-67. 

Hakulinen,  T.;  Salonen,  T.;  Teppo,  L 1976: 
Cancer  in  the  offspring  of  fathers  in 
hydrocarbon-related  occupations.  Br.  J. 
Prev.  Soc.  Med.  30:130-140. 

Hatch,  M.;  Kine,  J.  1961.  Spontaneous 
abortion-and  exposure  to  the  herbicide 
2.4,5-T:  a  pilot  study.  U.S.  Environmental 
Protection  Agency,  Washington,  DC.  EPA- 
560/6-81-006. 

Hemminki,  K.;  Mutanen,  P.;  Luoma,  IC: 
Salonienii,  1. 198a  Congenital 
malformations  by  the  parental  occupation 
in  Finland.  Int.  ^jvh.  Occup.  Environ. 
Health  46:93-08. 

Hemminki,  K.;  Saloniemi,  I.;  Salonen,  T.  1981. 
Childhood  cancer  and  paternal  occupation 
in  Finland. ).  Epidemiol.  Community  Health 
35:11-15. 

Heywood,  R.:  James,  R.W.  1978.  Assessment 
of  testicular  toxicity  in  laboratory  animals. 
Environ.  Health.  Perspect.  24:73-80. 

Heywood.  R.;  James,  R.W.  1985.  Current 
laboratory  approaches  for  assessing  male 
reproductive  toxicity.  Jn:  Dixon,  R.L,  ed. 
Reproductive  toxicology.  New  York.  NY: 
Raven  Press,  pp.  147-160. 

Hugenholtz,  A.P.:  Brace,  W.R.  1963.  Radiation 
induction  of  mutations  affecting  sperm  - 
morphology  in  mice.  Mutat  Res.  107:177- 
185. 

Hurtt  M.E.:  Zenick.  H.  1986.  Decreasing 
epididymal  sperm  reserves  enhances  the 
detection  of  ethoxyethanol-induced 
spermatotoxicity.  Fundam.  Appl.  ToxicoL 
7:348-353. 

Katz,  D.F.;  Overstreet  J.W.  1961.  Sperm 
motility  assessment  by  videomicrography. 
Fertil.  Steril.  35:188-193. 

Katz,  D.F.;  Diel.  L;  Overstreet  J.W.  1982. 
Differences  in  the  movement  of 
morphologically  normal  and  abnormal 
human  seminal  spermatozoa.  Biol.  Reprod. 
26:566-570. 

Kimmel,  C.A.;  Kimmel.  G.L;  Frankos.  V.  1986. 
Interagency  Regulatory  Liaison  Group 
workshop  on  reproductive  tonicity  risk 
assessment.  Environ.  Health  Perspect  ' 
66:193-221. 

Kissling,  G.  1981.  A  generalized  model  for 
analysis  of  non-independent  observations 
[dissertation).  Chapel  Hill,  NC:  University 
of  North  Carolina.  Available  from: 
University  Microfilms,  Ann  Arbor,  MI. 

Kleinbaum,  D.G.;  Kupper,  LL.;  Morgenstem, 
H.  1962.  Epidemiolc^c  research:  principle 
and  quantitative  methods.  London, 
England:  Lifetime  Learning  Publications. 

Kwa,  S-L;  Fine,  LJ.  1980.  The  association 
between  parental  occupation  and 
childhood  malignancy.  J.  Occup.  Med. 
22:792-794. 

Lamb,  J.C.  IV:  Chapin,  R.E.  1985. 
Experimental  models  of  malej^productive 
toxicology.  In:  Thomas,  J.A.;  Korach,  K.S.; 
McLachlan.  J.A..  eds.  Endocrine  toxicology. 
New  York,  NY:  Raven  Press,  pp.  85-115. 

Lantz,'G.D.;  Cunningham,  G.R.;  Huckins,  C: 
Lipshultz,  LL  1881.  Recovery  of  severe  ' 
oligospermia  after  exposure  to 


Fedenl  Ragbter  /  Vol  53.  No.  126  /  Thmiday.  Jimfe  3a  IJtft/  Woiice* 


dibromodiloropropane  (DBCP).  FertiL 
Steril.  3S:46^S3. 

Lee.  I  J>4  NagayanM.  J.  1980.  MelaboliMn  of 
benzo(a)pyrene  by  the  isolated  perfused  rat 
testis.  Cancer  Res.  403297-3303. 

Lemasters.  C.IC;  Selevan.  S.a  19B4.  Use  of 
exposure  data  in  occupational  reproductive 
studies.  Scan.  ].  Health  Environ.  Work    - 
10:1-(J. 

Leridon,  H.  1977.  Human  fertility:  the  basic 
components.  Chicago.  IL;  The  University  of 
Chicago  Press. 

Irvine.  R.).  1983.  Methods  for  detecting 
occupational  causes  of  male  infertility: 
reproductive  history  versus  semen 
analysis.  Scand.  |.  Work  Environ.  Health 
9:371-376. 

Levine.  R.|4  Symons.  M.|.;  Balogh.  S.A.; 
Amdt.  D.M.:  Kaswandik.  NJt:  Gentile.  |.W. 
1980.  A  method  for  monitoring  the  fertility 
of  workers:  L  Method  and  pilot  studies. ). 
Occup.  Med  22:781-791. 

Levine.  R.).;  Symons.  M.).;  Balogh.  S.A.; 
Milby.  T.H.;  Whorton.  M.D.  1981.  A  method 
for  monitoring  the  fertility  of  workers:  IL 
Validation  of  the  method  among  workers 
exposed  to  dibromochloropropane. ). 
Occup.  Med.  23:183-188. 

Levine,  R.).;  Blunden,  P.B.:  DalCorso,  R.D.: 
Starr.  TA;  Ross.  CE.  1983.  Superiority  of 
reproductive  histories  to  sperm  counts  In 
detecting  infertility' at  a 
dibromochloropropane  manufacturing 
plant.  J.  OcCTip.  Med.  25:591-597. 

Lipshultz.  L.I.;  Ross,  CE.;  Whorton.  D.; 
Thomas,  M.:  Smith,  R4  foyner,  R.E.  19ea 
Dibromochloropropane  and  its  effect  on 
testicular  function  in  man. ).  Urol.  124.-M4- 
46S. 

MacLeod.  1. 1971.  Koman  male  infertility. 
ObsteL  GynecoL  Sarv.  26:335-351. 

Mann.  T.:  Lutwak-Mann.  C.  1981.  X4ale 
reproductive  function  and  semen:  themes 
and  trends  in  physiology,  biochemistry,  and 
investigative  andrology.  New  York.  NY: 
Springer-Verlag. 

McMichael.  A.J.  197&  Standardized  mortality 
ratios  and  the  'healthy  worker  effect':    . 
Scratching  beneath  the  surface.  J.  Occup. 
Med.  iai65-168. 

Meistrich.  M.L  1982.  Quantitative  correlation 
between  testicitlar  stem  cell  survivai 
sperm  production,  and  fertility  in  the 
mouse  after  treatment  with  different 
cytotoxic  agents.  ].  AndroL  3:58-68. 

Meistrich.  M.L  198&  Critical  components  of 
testicular  function  and  sensitivity  to 
disniptiotL  BioL  Reprod.  34:17-2a      ' . 

Meistrich.  MX.:  Brown.  C.C.  1983.  Estimation 
of  the  increased  risk  of  human  infertility 
from  alterations  in  semen  characteristics. 
Fertil.  Steril.  40:220-230. 

Meistrich,  M.L.:  Samuels.  R.C  1965. 
Reduction  in  sperm  levels  after  testicular 
irradiation  of  the  mouse:  #tomparison  with 
man.  Radiat.  Res.  102:138-147. 

Meyer,  C.R.  1961.  Semen  quality  in  workers 
exposed  to  carbon  disulfide  compared  to  a 
control  group  from  the  same  plant. ). 
Occup.  Med.  23:435-139. 

Milby.  Til:  Whorton.  D.  19ea 
Epidcniological  assessment  of 
occapationally  related,  chemically  induced 
sperm  count  suppression.  ].  Occup.  Med. 
22:77-62. 
Milby.  T.H.:  Whortoa  M.D4  Stubbs.  H.A4 
Ross,  CE.:  Joyner.  KEa  Lipshultz.  LL 1961. 


Tesiicvlar  function  anong  epichloroiiardrin 
workers.  Br.  J.  faid.  Med.  38:873-377. 

Mori,  H.;  Christensen.  A.IC  19ea 
Mofphoawlric  analysis  of  Leydlg  calis  Im 
the  nonnal  rat  testis.  |.  Cell  BioL  84:340- 
354. 

Mukhiar.  H.:  Phi^wt  RM4  Lea,  LP4  Bend.  {.R. 
1978.  Developmental  aspects  of  epoxide- 
metabolizing  enzyme  activities  in  adrenals, 
ovaries,  and  testes  of  the  rat  In:  Mahlum. 
D.D..  Sikov.  MJL;  Hackett.  P.L.:  Andrew. 
F.D..  eds.  Developmental  tojucology  of 
energy-related  pollutants.  Springfield.  VA: 
Technical  Infomation  Center.  U.S. 
Department  of  Energy,  pp.  89-104. 

National  Research  Council  1963.  Risk 
assessment  in  the  federal  government 
managing  the  process.  Washington.  DC 
National  Academy  Press. 

Nestor.  A.;  HandeL  M.A.  1984.  The  transport 
of  morphologically  abnormal  sperm  in  the 
female  reproductive  tract  of  mice.  Gamete 
Res.  10:119-125. 

Nomura.  T.  1982.  Parental  expoeuie  to  x-rays 
and  chemicals  induces  heritable  tumours 
and  anomalies  in  mice.  Nature  296:575-577. 

Oakberg.  EJ'.  1956.  Duration  of 
spermatogenesis  in  the  mouse  and  the 
timing  of  the  stages  of  the  cycle  of  the 
seminiferous  epithelium.  Am. ).  AnaL 
9:507-516. 

Organization  for  Economic  and  Community 
Development  (OECD).  1983.  Guideline  for 
testing  of  chemicals.  "One-generation 
reproduction  toxicity  study." 

Overstreet.  ).W.  1964.  Laboratory  tests  for 
human  male  reproductive  risk  assessment 
In:  Legator,  M.S.;  Rosenberg,  M.;  Zraick.  H.. 
eds.  Environmental  influences  on  fertility, 
pregnancy  and  development  Strategies  for 
measurement  and  evaluation.  New  York. 
NY:  Alan  R.  Uss,  pp.  67-62. 

Papier,  CM.  1965.  Parental  occupation  and 
congenital  malformations  in  a  series  of 
35,000  births  in  Israel.  Prog.  Clin.  Biol.  Res. 
163:291-294. 

Peters.  ]M.;  Preston-Martin,  S.;  Yu.  M.C  1981. 
Brain  tumors  in  children  and  occupational 
exposure  of  the  parents.  Science  213:235- 
237. 

Polednak.  A.P.;  Janerich.  D.T.  1963.  Use  of 
available  record  systems  in  epidemiologic 
studies^of  reproductive  toxicology.  Am.  J. 
bid.  Med.  4:329-348. 

RatcliffiB.  I.M4  Clapp,  D.;  Schrader,  S.M.; 
Turner,  T.W.;  Oser.  |.:  Tanaka.  S.;  Homung. 
R.W.:  Halperin.  W.B.  1986.  Health  hazard 
evaluation  report,  HETA  64-415-1688. 
(Semen  quality  in  2-ethoxyethanoi-exposed 
woricers).  Department  of  Health  and 
Human  Services.  National  Institute  for 
Occapatkmal  Safety  and  Health, 
Cincinnati,  Ohio. 

Ratcliffe.  ]Ma  Schrado',  SMa  Steenland.  K4 
Clapp.  0£a  Turner.  T4  Homung.  R.W.  1967. 
Semen  study  of  papaya  workers  exposed  to 
ethylene'dibromide.  Br.  |.  bid.  Med.  44:317- 
326. 

Redi,  C.A.;  Garagna,  S.;  Pellicciari,  C; 
Manfredi-Romanini.  M.G.:  Capanna.  E4 
Winking.  H.:  Gropp.  A.  1984.  Spennatozoa 
of  cfaromosomaUy  heterozygous  mice  and 
their  fate  in  male  and  female  genital  tracts. 
Gamete  Res.  9-.273-286l 
Ribelia  W£.  1963.  Atrophy  of  rat  testis  as 
index  of  chemical  toxicity.  Arch.  PatkoL 

*      75:22»-23S. 


Robaife.  B,;  Smith.  &:  Haka.  BJ^.  1884. 
SuppressloB  of  spennatogenetis  by 
testosterone  in  adult  male  rats:  effect  on 
fertility,  pregnancy  outcome  and  progeny. 
Bid.  Reprod.  31:2n-<S0. 

Robb.  G.W.:  Amava  RJ>4  KUlian.  G.).  197a 
Daily  sperm  production  and  epididymal 
sperm  reserves  of  pubertal  and  adult  rats. ). 
Reprod.  Fertil.  54:103-107. 

Roosen-Runge.  E.C.  1962.  The  process  of 
spermatogenesis  in  mammals.  Biol.  Rev. 
37:343-377. 

Rosenberg,  M.].:  Wyrobeck,  A.).;  Ratcliffe,  J.; 
Gordon.  L.A.;  Watchmaker.  G.;  Fox.  S.I1: 
Moore,  D.H..  D:  Homung.  R.W.  1985.  Sperm 
as  an  indicator  of  reproductive  risk  among 
petroleum  refinery  workers.  Br.  ].  Ind.  Med. 
42:123-127. 

Rothman,  K.].  1986.  Modem  epidemiology. 
Boston.  MA:  Little.  Brown,  and  Co..  pp.  83- 
94. 

Rubin.  H34  Hensoo.  D.E.  1979.  EffecU  of 
drugs  on  male  sexual  hmction.  In: 
Advances  in  behavioral  phanttaoology. 
VoL  2.  New  York.  NY:  Academic  Press,  pp. 
65-8& 

RusseU.  LB.  1983.  Nomial  testicular  strucliue 
and  methods  of  evaluation  under 
experimental  and  disruptive  conditions.  In: 
Clarksoo.  T.W.:  Nordberg,  G.F.;  Sager,  P.R.. 
eds.  Reproductive  and  developmental 
toxicity  of  metals.  New  York,  NY:  Plenum 
Publishing  Co.,  pp.  227-252. 

Schwetz.  EA.:  Rao.  K.S.;  Pai^c  CJ4. 19ea 
Insensitivity  of  tests  for  reproductive 
problems.  J.  Environ.  Pathol.  Toxicol.  3:81- 
9a 

Selevan.  S.G.  isea  Evaluation  of  data 
sources  for  occupational  pregnancy 
outcome  studies  (dissertation].  Cincinnati. 
OH:  University  of  CindnnatL  Available 
from:  University  Microfilms,  Ana  Arbor. 
ML 

Selevan.  S.G.  1981.  Design  considerations  iA 
pregnancy  outcome  studies  of  occupatiooal 
populations.  Scan.  \.  Work  Environ.  Health 
7:76-62. 

Selevaa  S.G.  108S.  Design  of  pregnancy, 
outcome  studies  of  fodustriiri  exposur*.  In: 
Hemminki,  K^  Sorsa.  M.:  Vainio.  H.,  eds. 
Occupational  hazards  and  raproducthm. 
Washington.  DC:  Hemisphefe  Pub.,  pp.  tl9- 
229. 

Selevan,  S.G.:  LdMiaster*.  G  JC 1987.  The 
dose-response  fallacy  In  human 
reproductive  studies  of  toxic  exposures.  |. 
Occup.  M6d.  29:451-454. 

Selevan.  S.G.:  Edwards,  &:  Samuels,  S.  1982. 
Interview  data  from  both  parents  on 
pregnancies  and  occupational  exposures. 
How  do  they  compare?  Amer. ).  ^idemiol. 
116:583.  (Abstract). 

Setchell,  BJ>.  197a  The  mammalian  testis. 

.    Ithaca.  NY:  Cornell  University  Press. 

Sever.  LE.;  HesaoL  NA.  1984.  OveraU  design 
considerations  in  male  and  female 
occupational  reproductive  studies.  In: 
Lockey.  ]£a  Lemasters.  GX;  Keye  W  JU 
eds.  Reproduction:  the  new  frontier  in 
occupational  and  environmental  research. 
New  York.  NY:  Akn  R.  Uss.  Inc..  pp.  lS-4a 

Silverman.  J.:  Kline.  U  Hutzler,  M.  1985. 
Maternal  empioynienl  and  the  ' 
chromosomal  charactaristtcs  of 


Federal  Register  /  Vol.  53.  No.  126  /  Thursday.  June  30.  1988  /  Notice! 


24889 


spontaneditsly  aborted  conceptions. ). 
Occup.  MML  27:427-438. 

Starr,  T.E:  Oalcorso,  RJ}.;  Levine.  RJ.  1966. 
Fertility  of  {workers:  a  comparison  of 
logistic  recession  and  indirect 
standardization.  Am.  |.  Epidemiol.  123:490- 
498.  U 

Stein.  A.;  Hatch.  M.  1987.  Biological  markers 
in  reproductive  epidemiology:  prospects 
and  precautions.  Environ.  Health  Fterspect. 
74«7-75.  ' 

Stein,  Z.:  Sueser.  M.;  Warburton.  D.;  Wittes, 
).;  Kline, ),  1975.  Spontaneous  abortion  as  a 
screening  device.  The  effect  of  fetal 
surveillanpe  on  the  incidence  of  birth 
defects.  Am.  ).  Epidemiol.  102:275-290. 

Stein,  Z.;  Kline,  ].;  Shrout.  P.  1985.  Power  in 
surveillanae.  In:  Hemminki,  K.;  Sorsa,  M4 
Vainio,  H.,  eds.  Occupational  hazards  and* 
reproduction.  Washington,  DC:  Hemisphere 
Pub.,' pp.  203-206. 

Stiratelli,  R.;  Laird,  N.:  Ware.  J.H.  1984. 
Random-«l|^ct8  models  for  serial 
observatiotkS  with  binary  responses. 
Biometrics  40:961-971. 

Thomas,  ).A.;  Korach,  K.S.;  McLachlan,  I.A. 
1985.  Endocrine  toxicology.  New  York,  NY: 
Raven  PrA^s. 

Tilley,  B.C.;!Bames,  A.B.;  Bergstralh.  E.; 
Labarthe.D.;  NoUer.  K.L:  Colton,  T.;  Adam. 
E.  1985.  Aj  iomparison  of  pregnancy  history 
recall  and  tnedical  records:  implications  for 
retrospecitikre  studies.  Am.  ].  Epidemiol. 
121:26&-2^i. 

Tl-asler,  J.Mj;  Hales,  B.F.;  Robaire,  B.  1985. 
Paternal  (Cyclophosphamide  treatment  of 
rats  causes  fetal  loss  and  malformations 
writhout  affecting  male  fertility.  Nature 
3ie:144-lf|. 

Trasler,  J.M;:'' Hales,  B.F.;  Robaire.  B.  1986. 
Chronic  low  dose  cyclophosphomide 
treatment  of  adult  male  rats:  effect  on 
fertility,  .pregnancy  outcome  and  progeny. 
Biol.  Repmd.  34:275-283. 

Trasler.  |.M.;  Hales,  B.P.;  Robaire.  B.  1987.  A 
time  course  study  of  paternal 
cyclophosphamide  treatment  in  rats:  effects 
on  pregnaitcy  outcome  and  the  male 
reproduc^Ve  and  hematologic  systems. 
Biol.  Repeod.  37:317-326. 

Tsai,  S.P.;  Wen,  CP.  1988.  A  review  of 
methodological  issues  of  the  standardized 
mortality  irbtio  (SMR)  in  occupational 
cohort  studies.  Int.  ].  Epidemiol.  15:8-21. 

U.S.  Environmental  Protection  Agency.  1982. 
Pesticide  assessment  guidelines! 
subdivision  F.  Hazard  evaluation:  human 
and  domt^atic  animals.  Office  of  Pesticides 
and  Toxi^  Substances,  Washington,  DC 
EPA-540jl9-82-025. 


U.S.  Environmental  Protection  Agency.  1965. 

Toxic  substances  control  act  test 

guidelines;  final  rides.  Federal  Register 

S0(188):3942ft-39436. 
U.S.  Environmental  Protection  Agency.  1986a. 

Guidelines  for  estimating  exposures. 

Federal  Register  51(185):34042-34054. 
U.S.  Environmental  Protection  Agency.  1986b. 

Guidelines  for  the  health  assessment  of 

suspect  developmental  toxicants.  Federal 

Register  51(185):3402B-3404a 
U.S.  Environmental  Protection  Agency.  1986c. 

Guidelines  for  mutagenicity  risk 

assessment.  Federal  Register  51(185):34006- 

34012. 
U.S.  Environmental  Protection  Agency.  1967. 

Reference  dose  (RfD):  description  and  use 

in  health  risk  assessments.  Integrated  Risk 

Information  System  (OUS):  Appendix  A. 

Online.  IntraAgency  Reference  Dose  VVoric 

Group,  Office  of  Health  and  Environmental 

Assessment,  Environmental  Criteria  and 

Assessment  Office,  Cincinnati,  OH. 
Walker,  R.F.  1986.  Age  factors  potentiating 

drug  toxicity  in  the  reproductive  axis. 

Environ.  Health  Perspect.  70:185-191. 
Waller,  D.P.:  Killinger,  j.M.;  Zaneveld.  LJ.O. 

1985.  Physiology  and  toxicology  of  the  male 

reproductive  tract.  In:  Thomas,  ).A4 

Korach,  K.S.;  McLachlan,  ).A.,  eds. 

Endocrine  toxicology.  New  York,  NY: 

Raven  Press,  pp.  280-333. 
Whorton,  M.D.:  Milby,  T.H.  1980.  Recovery  of 

testicular  function  among  DBCP  workers.  J. 

Occup.  Med.  22:177-179. 
Whorton,  D.;  Krauss,  R.M.:  Marshall.  S.; 

Milby,  T.H.  1977,  Dec.  17.  Infertility  in  male 

pesticide  workers.  Preliminary 

Communication.  The  Lancet. 
Whorton,  D.:  Milby,  T.H.:  Krauss.  R.M.: 

Stubbs,  H.A.  1979.  Testicular  function  in 

DBCP  exposed  pesticide  workers. ).  Occup. 

Med.  21:161-166. 
Wilcox,  A.).  1983.  Surveillance  of  pregnancy 

loss  in  human  populations.  Am.  J.  Ind.  Med. 

4:285-291. 
Wilcox,  A.J.:  Weinberg,  C.R.;  Wehmann,  R.E.: 

Armstrong,  E.G.;  Canffeld.  R.E.:  Nisula,  B.C 

1985.  Measuring  early  pregnancy  loss: 

laboratory  and  field  methods.  Fertil.  Steril. 

44:368-374. 
Wilson,  ).G.  1973.  Environment  and  birth 

defects.  New  York,  NY:  Academic  Press, 

pp.  30-32.      . 
Wong,  O.;  Utidjian,  H.M.D.;  Karten,  V.S.  1979. 

Retrospective  evaluation  of  reproductive 

performance  of  workers  exposed  to 

ethylene  dibromide.  ].  Occup.  Med.  21.-98- 

102. 


Wyrobek,  A.).  1962.  Sperm  assays  ■• 
indicators  of  chemically-induced  germ^cell 
damage  in  man.  In:  Mutagenicity — new 
horizons  in  genetic  toxicology.  New  York, 
NY:  Academic  Press,  pp.  337-348. 

Wyrobek,  A.|.  1984.  Identifying  agents.that 
damage  human  spermatogenesis: 
abnormalities  in  sperm  concentration  and 
morphology.  In:  Monitoring  human 
exposure  to  carcinogenic  and  mutagenic 
agents.  Proceedings  of  a  joint  symposium 
held  in  Espoo,  Finland,  Dec  12-15. 1983. 
International  Agency  for  Research  on 
Cancer,  Lyon,  France. 

Wyrobek.  A.J.:  Bruce,  W.R.  1978,The 
induction  of  sperm-shape  abnormalities  in 
mice  and  humans.  In:  Hollander,  A.,  de 
Serres,  F.J.,  eds.  Chemical  mutagens: 
principles  and  methods  for  their  detection. 
Vol.  5.  New  York.  NY:  Plenum  Press,  pp. 
257-285. 

Wyrobek,  A.|.:  Gordon,  LA.;  Burkhart  ].Ga 
Francis,  M.W.;  Kapp,  R.W.,  Jr.:  Letz.  G.; 
Mailing,  H.V.;  Topham.  |.C.:  Whorton.  M.D. 
1983a.  An  evaluation  of  the  mouse  sperm 
morphology  test  and  other  sperm  tests  in 
nonhuman  mammals.  Mutat.  Res.  115:1-72. 

Wyrobek,  A.).;  Gordon.  LA.;  Burkhart.  ].G.: 
Francis.  M.W.;  Kapp,  R.W..  Jr.;  Letz.  G.; 
Mailing,  H.V.;  Topham.  ].C.;  Whorton,  p.M. 
19B3b.  An  evaluation  of  human  4perm  as 
indicators  of  chemically  induced 
alterations  of  spermatogenic  function. 

'  Mutat.  Res.  115:73-148. 

Wyrobek.  A.J.;  Watchmaker.  G.;  Gordon.  L 
1984.  An  evaluation  of  sperm  tests  as 
indicators  of  germ-cell  damage  in  men 
exposed  to  chemical  or  physical  agents.  In: 
Lockey,  f.E;  Lemasters,  O.K.;  Keye.  W.R., 
Jr.,  eds.  Reproduction:  the  new  frontier  in 
occupational  and  environmental  health 
research.  New  York,  NY:  Alan  R.  Liss,  pp. 
385—407. 

Zack,  M.;  Cannon.  S.;  Uoyd.  D.;  Heath.  C.W.. 
Jr.;  Fallelta,  J.M.;  Jones,  B.;  Housworth.  J.; 
Crowley,  S.  1980.  Cancer  in  children  of 
parents  exposed  to  hydrocarbon-related 
industries  and  occupations.  Am.  J. 
Epidemiol.  3:329-336. 

2:aneveld.  L.J.D.;  Chatterton,  R.T.  1982. 
Biochemistry  of  mammalian  reproduction. 
New  Yorii,  NY:  J.  Wiley  and  Sons. 

Zenick,  H.;  Clegg,  E.D.  1986.  Issues  in  risk 
assessment  in  male  reproductive 
toxicology.  J.  Am.  Coll.  Toxicol.  5:249-259. 

(FR  Doc  88-14332  Filed  6-29-88;  8:45  am] 

BHXHM  OOOC  SS60-C»-M 


Jane  30,  1968 


Part  fV 


Department  of  the 
Interior 

OMfee  of  Surface  Mining  Rectamatfon  and 
Enforcement 

30  CFR  Parts  840,  842;  and  843 
Surface  Coal  Miniiig  and  RectomatkHV 
Operations;  Initial  and  Permanent 
Regtftatory  Programs;  Abandoned  SMes; 
Rnat  Rule 


24872  FedewJ  Register  /  Vol.  53.  No.  126  /  Thttrsday.  Jtmg  90.  1988  /  Rules  and  Regulatlong 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  840,  S42  and  843 

Surface  Coal  Mining  and  Reclamation 
Operations;  initial  and  Permanent 
Regulatory  Programs;  AlMndoned 
Sites 

AOENCv:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Final  rule. 


:  The  Office  of  Surface  Nfining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  United  States  Department  of  the 
Interior  is  amending  its  regulations  to 
deflne  "^abandoned  site."  to  specify  the 
inspection  frequency  for  abandoned 
sites,  and  to  allow  regulatory  authorities 
to  refrain  from  issuing  additional  notices 
of  violation  or  cessation  orders  for 
abandoned  sites  under  certain  limited 
circumstances. 

An  abandoned  site,  which  must  meet 
the  criteria  set  out  in  the  rule,  is  an 
incompletely  reclaimed  surface  coal 
mining  and  reclamation  operation  where 
mfniiig  and  reclamation  activities  have 
ceased  and  that  has  been  abandoned. 
Th«  rule  requires  regulatory  authorities 
to  inspect  abandoned  sites  as  necessary 
to  monitor  for  changes  in  environmental 
conditions  or  operational  status.  The 
rule  will  enable  regulatory  authorities  to 
reduce  the  number  of  unproductive- 
inspections,  as  well  as  dupUcative 
notices  and  orders,  and  thus  concentrate 
resources  on  inspection  and 
enforcement  activities  that  are  more 
likely  to  secure  compliance  with  the  Act 
EFFECnVE  date:  August  1. 1968. 

rem  FUNTHei  mrmmation  contact: 
Art  Abbs,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  U.S. 
Department  of  the  Interior.  1951 
Constitution  Avenue  NW.,  Washington, 
DC  20240:  Telephone:  202-343-5351 
(Commercial  or  FTS). 

SUPPIEIMNTAIIV  MFOMNATKNi: 

L  Background  .» ' 

IL  DiscuMien  of  Rule  and  Response  to  -  -"'  ^ ' 

Comments 
HI.  Procedurat  Matters     ..  ■  -  ■  - 

LBadigrouod  i    - -* 

The  Surbce  Mining  Control  and 
Reclamation  Act  of  1977  (the  Act),  in 
section  517. 30  U.S.C.  1207,  requires 
OSMRE  and  State  regulatory  authorities 
to  inspect  surface  coal  mining  and 
reclamation  operations.  To  implement 
this  requirement,  on  March  13, 1979, 
OSMRE  promulgated  rukw  at  30  CFR 
Part  640  for  State  regulatory  authority 
inspection  and  enforcement  (44  FR 15294 
and  15445),  and  at  30  CFR  Pari  S42  for 


Federal  inspections  (44  FR  15297  and   - 
15456).  These  1979  rules  applied  to 
permitted  and  unpermitted  permanent 
program  surface  coal  mining  and 
reclamation  operations.  They  required 
regulatory  authorities  to  inspect  all 
operations  on  an  average  of  not  less 
than  one  partial  inspection  per  month 
and  one  complete  inspection  per 
calendar  quarter. 

The  1979  rules  were  revised  by 
OSMRE  on  August  16. 1982  (47  FR 
35020),  to  define  "inactive  surface  coal 
mining  and  reclamation  operation,"  and 
to  reduce  the  partial  inspection 
frequency  for  inactive  operations  to 
those  "necessary  to  ensure  elfectiye 
enforcement  of  the  approved  State 
pro^m."  while  retainin^the  prior 
frequency  for  complete  inspections.  This 
approach  was  adopted  because  OSMRE- 
had  found  that  inactive  minesites 
presented  inspection  and  enforcement 
problems  that  differed  from  those  of 
active  sites,  both  in  kind  and  degree.  (47 
FR  35627  and  proposed  rule  at  46  FR 
58466  (December  1. 1981)).  In  the  1982 
rulemaking.  OSMRE  declined  to  modify 
the  inspection  frequency  for  abandoned 
sites,  concluding  that  "(tjhe  fact  that  a 
mine  has  been  abandoned  does  not 
mean  that  it  is  in  compliance  or  that 
there  is  no  one  against  whom 
enforcement  action  can  be  taken.  Thus  a 
reduction  in  inspection  frequency  would 
be  iRappn>pfiate."  47  ¥R  35627.  Ab  9] '-' 
result,  a  significBint  number  of        >  ' 
abaodoited  Sites  aindmied  to  be 
considered  active. -and  to  receivi 
monthly  partial  Inspections,  of  which 
one  per  quarter  must  be  a  complete 
inspection. 

OSMRE  has  reevaluated  its  previous 
position  on  abandoned  sites  as  a  result 
of  its  experience  in  implementing  the 
1962  rules.  Thus,  on  August  28. 1967  (52 
FR  32758).  OSMRE  proposed  a  rule  that 
deHned  "abandoned  site"  and  required 
regulatory  authorities  to  inspect  such 
sites  as  necessary  to  monitor 
environmental  conditions  or  changes  of 
'Status  at  the  site.  OSMRE  also  proposed 
to  allow  regulatory  authorities  to  refrain 
from  issuing  additional  notices  of ' 
violation  or  cessation  orders  at 
abandoned  sites  provided  the 
abatement  of  any  newly  observed 
violation  could  be  requited -as  part  of  the 
abatement  of  a  notice  or  order  already 
issued. 

The  comment  period  for  the  proposed 
rule  initially  was  scheduled  to  end  on 
November  6. 1987;  On  October  28. 1987 
(52  FR  41471).  at  the  request  of 
commenters.  the  comment  period  was 
extended  (o  November  30. 1987. 
Comments  were  received  from  ten 
persons,  representing  public  interest 
groups,  industry,  and  the  States.  No 
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public  hearing  was  requested  and  none 
was  held. 

n.  Discussion  of  Rule  and  Response  to 
Coounents 

Introduction 

This  section  of  the  preamble  describes 
the  Tinal  rule,  explains  how  it  differs 
trom  the  proposal  and  summarizes  and 
responds  to  public  comments.  After  an 
over-view  of  the  rule,  the  general 
comments  en  the  rule  are  discussed,  and 
then  thejrule  and  specific  comments  are 
discussed  by  individual  section.  Because 
(  (  e4ail  and  842.11  contain  similar 
provisions  for  State  and  Federal 
progrsma.  respectively,  they  are  cited  as 
8  84ail/B42.11  and  discussed  together. 

While  the  rule  in  some  instances  uses 
die  term  "the  Office"  to  identify  OSMRE 
in  its  capacity  as  regulatory  authority,  to 
simplify  the  discussion  thia  preamble 
uses  the  term  "regulatory  authority" 
generally  in  referring  to  both  OSMRE 
and  the  States. 

A  number  of  commenters  suggested 
alternative  criteria  for  the  1 840.11(g)/ 
842.11(e)  definition  of  "abandoned  site." 
Those  alternatives  which  are  similar  to 
the  criteria  in  the  rule  are  discussed 
with  the  corresponding  section  of  the 
rule^  Criteria  whldi  have  no  particular  : 
counterpart  in  the  rule  ife  discussed  ,. 
«ytth.f  840.il(g)(4)/$42.1l(^|(4).iuida^; ; 
Hie  headiag  Altemqtivv  Oiterip.  _  ),  1:, .;;; 
.    A  number  o( mlporstylistic  diaAges-  -' 
were  made  to  improve  &e  grammar  and.  J 
punctuation  of  the  proposed  rule,  lliese 
changes  do  not  affect  the  substance  of 
the  rule,  and  are  not  discussed  further. 
Other  changesrwhich  do  affect  the 
substance  A  the  rule,  are  discussed  in 
the  subsequent  section-by-section 
analysis.     . 

Overview  of  Rule 

This  rule  amends  the  existing  OSMRE 
inspection  regulations  at  30  CFR  840.11/ 
842.11  by  adding  a  definition  of  the  term 
"abandoned  site"  and  allowing  a 
different  inspection  frequency  for  these 
^tes..For  a  site  to  qualify  as  abandoned 
under  the  definition,  the  regulatory 
authcHity  must  make  a  written  finding  - 
concerning  its  status.  Generally,  the 
regulatory  authorify  must  fbid  that 
surface  coal  mining  aiid  reclamation 
activities  at  the  site  have  ceased,  and 
that  certain  enforcement  measures 
either  have  been  or  are  being  taken. 
Once  this  finding  is  made,  the  regulatory 
authorify  may  inspect  the  site  at  a 
frequency  as  necessary  to  monitor  for 
changes  of  environmental  conditions  or 
operational  status  at  the  site.  Before  it 
may  reduce  the  inspection  frequency  at 
an  abandoned  site,  the  regulatory 


authari^  muM  tvaluais  tb». 
enviroiinuniM  tonditioBa  aod 
operational  WBtuaof  tbft  site;,  and 
document  fn!t(niting  both  the  inspactiaa 
frequency  nQ<ie8saiy  to  comply  with  the 
rule  and  the  ^fom  for  srilsctin^  fhef 
frequency^   I  > 

In  addih'onlthU  wilg  adda  to  the 
Federaf  enfwtement  cegulationa  in.  30 
CFR  P9rt  »ak  new  1 843^  which 
authorizes  GEpiREl  to  refrain  from' 
issuing  a  nonce  of  violation  or  cessation 
order  for  a  vjc^Iation  at  aa  ateadimMl 
site  if  abatei^nt  of  the  violation  is 
required  unt^  any  previously  issued 
notice  or  ( 
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ia.  Purpose,  and'legal 
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Mining 
197>{the 
theenvi 
effects 


OSMtE 


It  porpose  of  die  Surface 
I  ancr  RecluinatioiT  Act  of 

1 1»  to  "protteet  society  and 
rfron  (he  adverse 
r  ceel  mining  operations 
1 182^7.  »U.S.€.  1282(3). 

Vn  e  rig|!d  inspection 
frequency  retirement  ft>r  abandoned 
sites  is  faieoiwatent  wiA  ^s-porpese- 
betause  if  oj^see  regHietory  aethoritfes 
to  ^Uocale  m4fr  itt8peetien<eseBrce»  in 
a  manner  «mck  m^loqger  i»  effectHre  to 
enforce  tfte  /UA'»  eii«iraiineii1eA' 
perfonnancet  ftaadaids. 

The  time it>iin  tes  spend  at 
abandeMd#^s  defeacte  frem^  Ae  time 
they  can  spejad  at  otker  8ite»  working 
with  opeiatsnti*  abate  presoit 
violatioot  aiM  to  pKvent  fature 
violatkms,  t^s  impfviiiig  die  quaiity  of 
inspections,  fhe  inepeetiaD  beqacncy 
estaWriied  %  tbis  nde  witt  allew  luore 
effective  Haeitfinapeetot^tfaDC,  while 
maintaining  tie  protection  afforded  U>  : 
society  and  the  envTronment  at 
abandoned  sites. 

In  conduc^te  iaspeetianB  ondn  die 
previous  re^JMationa^  06MRE  bail  feund 
that  inspeclon  hocrarily  cite  aUi 
significant  v^latioBs  soen  after  a  site  is 
abandoned^.  T^ie  persona  requnsible  for 
abating  these  >yi61aliaae  typieaUy  are 
financially  id^otveal  orcabtiot  be 
located,  hi  ss^  instaneesi.  cveii  when 
diligent  effom  are  made  to  enfiocee  the 
Act.  no  one  i^l  avail^ila  to  abat|» 
violations  orjto  pecferm  or  pay  foe  the 
needed  reclanation.  Gontimiiqg  regular 
partial  and  cnnplete  inspection  of  these 
sites  serves  iko  useful  purpose  and 
wastes  finite  Resources.  To  iUustcate  the 
extent  of  this  waste.  OSMRE  has 
conducted  approximately  2.900' 
inspecfions  rachyear  at  236  abatidtfakd 
sites  In  Tennessee.  This  effort  comprises 
appcoxteateljlr  aZpecceot  of  the 
inspections  iii  thai  Statr.  however,  few 
of  these  issp^tirate  residted  in' 
abatemeat  ef  jKidations  or  complatioii  ot 
reclamation. 


Eneironnamtnl  sandHiaos  at  most 
abaadoBed  sites  wiU  ^  sigpificaally 
degrads  bejieBd  tlM»  wUck  kw^  been 
observed  n  pnov  inspedioiis.  White 
Uieaa  sites^da  aat  eaaiply  with  die  Act 
many  become  reasansMy  well 
stabilizied  through  natural  settlement 
and  revegetatioirprodesses  because  of 
their  age  or  becBoaedtey  were  pardaUj^ 
reclaimed  prior  to  bei^g  abaadnedi- In 
approK&aeta^  ajQIO^iBspaclieai 
condudediat  abnajaatd  stea  ik 
Tean 


no  condoiao  wtaids  posed  an  iBBBiiaat 
danger  to  the  pnhHehaaMi  se  safety,  or 
an  imminent  eusiwaiaieHlat  barm  t» 
land  air  or  water  rasoarces- 

OSMRE  cm  find  Bsdii^  in  tbs  Act  or 
its  lejpBlnitive  biatory  wftieb  sag^ests 
that  Ite'Cai^ress  expected  cagaiatory 
authorities  to  coaHoae  to  snpect 
abaiideoed  sitles  w^  nacooieEaaiising' 
frequent  after  dS^nt  bispecfibD  and 
enforcAaaiit  neaswes'bave  pnwen 
ineffective  t0  abate  viiilattons  and 
secure  reclamation. 

WbilesectioB  517fc)  of  the  Act 
appears  to  direct  regulatory  authorities 
to  mspect  aU  sibkft  at  tfae  same  set 
frequency.,  itv  atatad  goat  ia  to  "enfiasce 
the  reqiiiFeniente  di  and  carry  eat  the 
purposes  ef  [th^Aet"  faispediaB  of 
abandoaed  sites  ai>  fraqjiwady  as  odiec 
sites  does  aalbiag^to  adiieve,  but  on  Ae 
contrary  fruatratea^  this  goal. 

Among  the  mecbaBtsms  provided  by 
the  Aei  to  achieve  tbe  atatad  gaals  of 
section  S17(c)  are  penalties  under 
section  518,  performance  bonds  under 
sections  509  and  St9v  cttiaen  sotts  imder 
section  520;  and  caiosG^ant  ander 
section  521.  Each  of  these  medumisms 
implicitly  has  as  tto  onderfyaig  ^premise 
the  exiBMBce  af  a  person  ^aihst  whom 
an  action  can  be  taken;  or  of  a  bond  diat 
can  provide  tbe  fiadBt  to  abate 
violations  and  secu»  Eedamation.  If  no 
such  person  can  be  fauad:  after  difigent 
effort,  or  dn  ngidatory  authority 
otheiwise  is  taUng  ^fiptopmtt  ecdoo  to 
ensure  that  afaaitemeat  occars;  and  any 
permit  has  been,  oevoked  and  any  bond 
is  being  forfeited  issuance  of  raaitip)e 
notice*  of  vieiattoB  Bat  ceasa  tioB  fHtfers 
generated  bgr  tlv  Gbced  inspection 
freqMency  teqaiiwuent  and  die 
subseqaent  assessment  of  nnooUectible 
penalties  are  not  productive  tools  to 
"enforce  the  requirements  of  and  carry 
out  [die]  porposes  of  the  Act"  Under 
these  circumstances^  inflections 
performed  at  a  frequency  detonnned  l^ 
the  jpiaetieiihr  eharaeteristics  of  die  site  . 
are  a  far  awre  rieasoneble  anctrealisetic 
alternative.  The  U.S.  Court  of  Appeals 
for  the  Dtntriri  (if  GoUimb^  Circait  in 
AnVF  V.  HtN/e/.  No.  a«-5743.  slip  op.  at 
41  (D.C.  Cir.  lenuai^  29,  lOfii^;  has  noted 
that  "courts  should  avoid  reading 


statute*  tak  a  manni 
pnasnuBaTaimiuiibiBa  "  QSUSE  beBeves 
that  Rydataqr^BBBiai  shedd  do 
likewiae;  and  Haft  dm  iatatpnlalian  ef 
section  S17(cf  ambarfbiJ  in  tUvrole  Is  a 
reasonable  qipbcadott  af  diet  picbd^ 
precept 

SectiBB  201|eK2^  of  die  Act  3*  ir.S.C 
1211(c)(2),  requires  die  SecnHary  of 
Interior  to  publish  and  promulgate  such 
rules  and  regulations  as  may  be 
necessary  to  carry- Oat  its  purposes  and 
provisiem. 

Since  regular  partial  and  complete 
inspeetkms  of  abandoned  sites  are  a 
counterprednetrve  use  <rf  Rmited 
eniorcement  resoorces.  and  since  fewer 
inspections  oT  such  sites  are  not  Hkely  to 
result  in  increased  eBvironmental  harm 
or  otherwise  to  effect  compliance  with 
the  Act  this  rule  is  a  necessary  and 
reasonable  interpretation  of  the 
purposes  and^provisiens  of  the  Act    ' 

General  Qoauaeat& 

General  eemments  on  the  proposed 
rule  are  diiscussed  here.  Specific 
comments  are  discussed  in  the 
subsequent  seetfon-by^aection  anifiyftia. 

Support  tor.  Rule  . 

Most  eomnientefs  adpported  a 
reduced  inspectfon'fhNiuehcy  for 
abandsned  sites  as  a  ineana  to  achieve 
more  prednetive  use  of  limited 
inspection  and  enforcement  resources. 
One  cemmenter  said  diat  the  rule  was 
contrary  to  the  Act  but  at  the  same  time 
appeared  to  support  a  reduced 
fiequency  if  a  more  stringent  definition 
of  "abandoned' sttb"  wereadopted. 

One  State  comraehter  wekomed  the . 
relief  die  rule  wouf^  provide  from  "die 
mandate  to  conduct  inspeeticms  month 
aftermontb  on  abandooed  sites  which 
didn't.ciaage  feom  one  time  to  the 
next."  Thia  cuiimieiitei'  had  temd  that    ' 
contianedeniarccnwnt'actianat  the  ' 
inapectair  level  dbd  nodnaig  terincrease 
the  reslamation  of  abandoned  sites. 

Misdirected  Comment 

One  camraenter  accinately  dted  the 
proposed  rule,  bat  Ihea  United  his 
comments  to  issues  eoneeniing 
terminatioa  of  eperatar  li^h^  upon 
bond  release;  Gv^  which  '0^4ftE 
proposed  a  di&rait  rule  on  June  26. 
1987  (52  ¥K  24092^  OSMRE  will  adf^ess 
these  conmtents,  as  well  as  other 
comments  on  ^e^iiie.26propaeal,  in  a 
separate  finq]  rule. 

Administrative  Record    ■  '-'^     ' 

The  preamble  to  the.  proposed  rule 
statei  thatnumeroasinspectians  of      .  < 
abaoddned  sites  in  Tennessee  tevp  not , 
revealed  any  imminent  harm  sitaatioiui. 


2Wn         y«dMiii'«iiM>r/  Vot.  M-Ncw  M^-^^lliitf^dtey;  fto»  «fc  HM^f  ^^1^  ll>i|iita>tehi 
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f«e>PR3276^.^C)ii8^Mindnenteisa$ked 
OSKOIE  to  place  the  datairapporting  this 
statement  in  (he  adndiiistrative  record 
for  the  rule.  These  data,  which  also  are 
publicly  available  in  OSMRE's 
Knoxville,  Tennessee.  Field  Office,  have 
been  placed  in  the  administrative 
record,  andiire  part  of  the  basis  and 
purpose  for  this  rule.  • 

Responsibility  for  Initial  Program  Sites 

One  coramenter  said  that  under  this 
rule  OSMRE  would  be  responsible  for 
determining  whether  initial  regulatory 
-program  sites  which  have  not  achieved 
permanent  program  status  qualified  as 
abandoned;  Citing  section  S02(e)  of  the 
Act  30  U.S.C.  12S2(e).  the  commenter 
concluded  that  OSMRE  is  the  regulatory 
authority  for  all  operations  that  were 
left  unreclaimed  durii^  the  initial 
program. 

OSMRE  disagrees  in  pari  vnth  the 
commenter.  By  its  own  terms,  section 
502(e)  governs  the  inspection  of  initial 
program  sites  in  a  State  oidy  'kuitil  the 
State  program  has  been  approved 
pursuant  to  (the)  Act  *  *  *."  While 
OSMRE  retains  jurisdiction  over  a 
tinuted  number  of  initial  program  sites, 
such  as  those  in  Federal  program  states 
and  on  Federal  lands  in  States  without 
cooperative  agreements,  responsibility 
for  the  majority  of  them  was  transferred 
to  the  States  when  their  permanent 
programs  were  approved.  This  rule 
applies  only  to  sites  coV«red  by  Parts 
840  and  842. 

Seclion-bySection  Analysis 

Section  840.11/842.11    Inspections  by 
State  regulatory  authority/Federal 
inspections  and  moaitoring. 

OSMRE  is  amending  its  existing  State 
.  inspection  rules  at  30  CFR  840.11  by 
adding  new  paragraphs  (g)  and  (h)  and 
the  Federal  program  eounterpart  at  30 
CFR  842.11  by  adding  new  paragraphs 
(e)  and  (f).  This  rule  adds  to  the  previous 
inspection  requirements  a  deflnitioh  of 
the  term  "abandoned  site."  and  allows  a 
reduced  inspection  frequency  for 
abandoned  fites.  For  a  rita.i(M]ualify  as 
abandmied  under  the  definition,  the 
regulatory  aatfaarity  must  make  a' 
written  finding  concerning-  its  status.  - 
Generally,  the  regulatory  authority  must 
Hnd  that  surface  coal  niniRg  and. '     "    - . 
reclamation  activitie*  at  the  site  have 
ceased,  and  that  specified  enforcement 
measures  have  been  taken: 

After  finding  that  a  site  is  abandoned, 
the  regulatory  authority  must  inspect  the 
site  as  necessary  to  monitor  for  changes 
of  environmental  conditions  or  . 
operational  status  at  the  site.  Before  the 
regulatory  authority  may  inspect  the  site 
at  this  reduced  frequency,  however,  it 


.  first  nrast  evaluate  6i«  environmental 
condftions  and  operational  status  of  the 
site;  and  document  in  writing  bodi  the 
inspection  frequency  necessary  to 
comply  with  the  rule  and  the  reasons  for 

~  selecting  dial  frequency. 

Section  84O.ll(g)/840.il(e). 

Section  B40.11(g)/842.11(e)  defines  the 
term  "abandoned  site"  in  terms  of 
specific  criteria  set  out  in  paragraphs 
(g)(l)/(e){l)  to  (g)(4)/(eK4).  The  second 
paragraph  is  the  same  as  proposed.  The 
first  third  and  fourth  wer&  revised  in 
response  to  public  coranent.  '     ..:.;.-. 

The  introductory  par^raph  of  u. «.  v  . 
§  840.11(g)/842.11(e|al8O  was  revised:  to 
eliminate  aaincoosistency.  The  . 
proposed  jide  required  the -regulatory  > 
authority  .to  find  in  writing  "that  qi/ of 
the  following  criteria  apply  *  *  *."52 
FR  32760  (emphasis  added).  However, 
paragraph  (4)  applied  only  conditionally 
(w]here  the  site  was  permitted  and 
bonded  *  *  *,-"  So  while  paragraphs  (1) 
to  (3)  applied  to  unpermitted  or 
unbonded  sites,  arguably  paragraph  (4) 
did  not 

To  eliminate  this  inconsistency,  the 
phrase  "all  of  the  following  criteria  . 
apply"  was  deleted  from  the  final  rule. 
The  revised  language  requires  the 
regulatory  uithority  to  find  in  writing 
that  the  site  meets  the  criteria  of 
paragraphs  (1)  to  (3)  in  all  cases,  and 
diat  it  meets  the  oiterioa  of  paragraph 
(4)  only  under  the  specified  conditions. 

Written  Finding 

'.One  commenter  said  that  the 
requirement  for  a  written  finding  on  all 
four  priteria  in  the  definition  of 
"abandoned  site"  imposed  an 
unnecessary  burden  on  the  regulatory 
authority.  The  commenter  suggested 
alternative  language  w^ich  did  not 
incliide  a  written  folding. 

OSMRE  disagrees  with  the 
conunenter's  suggestion.  A  written 
finding' is  needed  to  verify  that  the 
regulatory  authority  has  rigorously 
evaluated  whether  a  potential 
abandoned  site  meets  the  criteria  of  the 
rule.  It  also  is  needed  to  document  that 
'^^  regulatory  authority's  decision  is  not 
arbitrary  and  capricious,  and  to  provide 
a  suitable  record  foroversight  or  other 
review. 

O^iRE  intendsthat  die  written 
finding  pt^Muvd  by  tfie  regulatory  ■  ^ 
authority  v^en  classifying  a  site  as 
abandoned  will  be  brief  but  thorou^. 
The  finding  should  succinctly  describe 
the  site  in  terms  ottfae  criteria  in  the 
rule,  setting  out  verifiable  facts  wMch 
support  the  required  conclusions.  In 
addition  to  a  wnitten  narrative,  the 
finding  may  include  photographs  or 
other  appropriate  tangible  evidence. 


Stq>porting  documents  or  oHter  evidence 
should  be  cleariy  cited.  «nd  copies 
attached  if  not  otherwise  reacUly 
available. 

Section  84ail(g)(lJ/94Zll(e)(lf. 

This  section  of  the  rule  requires  the 
regiilatory  autfiority  to  find  in  writing 
that  all  siirface  coal  mining  and 
reclamation  activities  at  the  site  have 
ceased. 

Unlikely  to  Resume  ..... 

The  prdposeid  rule  incliided  the  '^'''  *:  ' 
ddditninat  criterion  (hat  irdivities  '^SfT 
iiAltkiely  to  resiluhe.''  ^  PR  52760  knd  81. 
Several  commenters  SiAid-that  (hts  ' ' 
criterion  was  speculative,  sulijective. 
Mid  would  be  difficult  to  document,  and 
reciommended  that  OSMRE  delete  it. 
OSMRE  lagrees.  This  criteribn  that ' 
operations  are  unlikely  to  resume 
originally  was  intended,  in  part  to 
clarify  that  the  rule  would  not  apply  to 
'sites  where  operations  temporarily  were, 
suspended  under  30  CFR  816.131  and 
817.131.  However,  even  without  the 
criterion  it  is  clear  that  such  sites  do  not 
qualify  as  abandoned.  To  avoid  the 
problems  noted  by  the  commenters,  this 
criterion  was  deleted  bom  the  rule.  One 
of  these  cononenters  also  said  that  the 
"unlikely  to  resume"  criterion  failed  M> 
set  mininuun  standards  to  guide  ^tate 
regulatory  discretion.  OSVD<E  has' 
concluded  that,  because  this  criterion  ' 
required  the  regulatory  authority  to 
predict  uncertain  future  events,  it  would 
not  be  possible  to  set  appropriate 
minimum  standards,  and  therefore  has 
deleted  the  criterion  as  impracticable. 

Need  for  Affidavits 

Several  commenters  questioned  the  , 
need  for  affidavits  to  document  that  a     - 
site  is  abandoned.  Affidavits  were 
suggested  in  the  preamble  to  the 
proposed  rule  (52  FR  32759)' as  one 
possible  basis  for  the  regulatory 
authority's  written  finding  under 
1 840.11(gKl)/842.11(e)(l).  Affidavits 
were  not  required  by  the  proppsed  nUe. 
and  are  not  required  fay  this  final  rule. 
However,  affidavits  may  be  utilized 
under  this  final  nde  if  deemed 
appropriate  by  the  regulatory  authority; 

Section  840.11(gJ(2}/842.11(eJ(2j. 

As  the  second  criterion  for  abandoned 
status,  i  840.11(g)(2)/842.11(e)(2) 
requires  that  the  regulatory  authority 
have  issued  at  least  one  notice  of 
violation  or  the  initial  proytim 
equivalent  for  the  operation,  and  either 
is  unable  to  serve  the  notice  despite 
diligent  efforts  to  do  so.  or  the  notice 
has  progressed  to  a  failure*to-abate         - 
cessation  order  (FTACO)  or  the  initial 


program  eqi  valent.  OSMRE  is 

promulgating  this  section.of, the   .. 
dennitiona«;prOpo8ecL,..s  --  -        ■■:-. 

Inability  to  Serve  Notice 

Several  biiiimnenters  said  that  basing 
adandoned  Htatus  on  the  ina^lity  of  the 
regulatory  aiUthority  to  seive'a  notice  of 
violation  wai  inconsistent  with  the 
service  requirements  of  30  CFR  843.14. 
These  commenters  said  that  imder 
S  843.14(a)  Mrvice  is  complete  upon 
mailing  the  |i)tice  to  the  violator's  last 
known  addfoss,  and  cannot  be  deemed 
incomplete  because  of  d  refusal  to 
accept  One  commenter  also  said  that 
terminating  subsequent  enforcement 
because  the  permittee  refused  to  accept 
the  notice  ofViolation  was  inconsistent 
with  the  mandatory  enforcement 
provisions  ^t  section  521  of  the  Act  and 
its  implementing  regulations. 

Under  S  8l3.14(aJ  service  can  be  made 
either  by  tetderiiig  a  copy  of  a  notice  of 
violatioh  orlorder  to  certain  individuals 
at  the  site  of  the  operation,  or  by 
sending  a  cotoy  by  certified'niail  or  by 
hand  to  the  permittee  or  his  designated 
agent.  Servioe  is  complete  upon  tender 
of  the  notic^i  or  of  the  mail,  and  is  not 
rendered  incomplete  because  of  a 
refusal  to  accept  Where  service  is  by 
certified  ma^l,  for  which  the  signature  of 
the  addressee  ordinarily  is  required  as  a 
condition  of  delivery,  §  843.14(a]  is  not 
satisfled  m^ly  by  sending  the  notice. 
The  post  oflice  must  locate  the 
addressee  akid  attempt  to  tender  the 
notice  for  sij^ature.  If  the  notice  is 
returned  as ' *unclaimed"  or  "address 
unknown"  QB  "left  no  forwarding 
address"  0$MRE  believes  that  the 
agency  issuidg  the  cita  tion.  should  ^nake 
every  reasohpble  effort  to  determine 
whether  thei  tnail  truly  was 
undeliverab^^  or  was-refused.  If  the  mail 
was  unclaiited,  the  agency  should  make 
and  record^peated  attempts  to  find  the 
correct  addf^ss. 

The  criteribn  of  {  840.11(g)(2](i))/ 
842.11(e)(2)0)  does  not  reduce  the 
effectiveness  of  S  843.13(a)  and  enable 
violators  to  fhistrate  enforcement  by 
refusing  service;  it  merely  recognizes 
that  under  oertain  limited 
circumstanqes,  service  becomes 
impossible.  Circumstances  may  exist 
where  a  responsible  party,  because  of 
death,  relocpdion,  or  disappearance, 
cannot  be  fo«nd.  and  it  is  not  possible 
for  the  regulatory  authority  to- tender  the 
notice,  or  for  the  post  office  to  tender 
the  mail.  Thius,  despite  diligent  efforts, 
service  is  impossible.  Under  such 
circumstandds,  and  assuming  that  the 
additional  c  Eitieria  of  the  rule  are  met,  it 
is  reasonab  i  for. the  regulatory    . 
authority  to  (nd  that  the  site  is 
aband(Hied.  dnly  those  circumstances 


where  the  regulatory  authority  was 

unable  toAnda  responsible  party-to 

either  accept  or-cefuse  Ae  notice  will 
satisfy  the  criterion  of  S  640.11(g)(2)(i)/ 
842.1l(e)(2)(i).  An  iaability  to  service  the 
notice  which  results  from  a  refusal  to 
accept  will  not  satisfy  the  criterion, . 

Abatement  of  Violation 

'One  commenter  suggested  that 
OSKfilE  revise  proposed  {  840.11(g)(2)/ 
842.41(e)(2)  to  specify  that  the  violation 
identified  in  the  notice  or  cessation 
order  remains  unabated.  OSMRE  has 
not  adopted  this  suggestion.  The  failure 
to  abate  is  implied  in  the  complete 
definition.  Should  abatement  occur,  a 
site  would  no  longer  meet  die  definition 
of  an  abandoned  site.  This  is  reasonable 
because  the  abatement  would  indicate 
the  availability  of  a  responsible  person 
to  perform  reclamation. 

Unnecessary  Criteria 

One  commenter  said  that  the  criterion 
of  S  840.11(g)(2)/842.11(e)(2),  in  . 

conjunction  with  the  criterion  of 
S  840.11(g)(l)/842.ure)(l)  that  acUvities 
at  the  site  have  ceased,  was  sufficient  to 
determine  that  a  site  was  abandoned, 
and  that  the  additional  criteria  were 
unnecessary.  OSMRE  disagrees.  The 
criterion  of  paragraph  (g)(2)/(e)(2).  : 
concerns  eriorcement  at  the  inspector 
level;  the  criteria  of  paragraphs  (g)(3)/ 
(e)(3)  and  (g)(4)/(e)(4)  concern 
alternative  enforcement  activities  which 
are  performed  in  addition  to  actions 
taken  by  inspectors.  Before  a  site  is 
classified  as  abandoned,  the  regulatory 
authorify  must  demonstrate  that  it  is 
considering  the  full  range  of  • 

enforcement  available  to  it  under  the 
regulatory  program  to  compel  abatement 
of  violations  and  reclamation  of  the  site. 

Section  84ail(g)(3J/842.11(eJ(3). 

Section  840.11(g)(3)/842.11(e)(3) 
contains  two  separate  criteria  for 
classifying  a  site  as  abandoned.  The 
regulatory  authority  must  find  that:  (1)  It 
is  taking  action  to  ensure  that  the 
permittee  and  operator,  and  owners  and 
controllers  of  the  permittee  and 
operator,  will  be  precluded  from 
receiving  future  permits  while  violations 
continue  at  the  site;  and  (2)  it  is  taking 
action  pursuant  to  section  518(e),  518(f), 
521(a)(4)  or  521(c)  of  the  Act  or  their 
regulatory  program  coimteiparts  to 
ensure  that  abatement  of  the  site  occurs 
or  that  there  will  not  be  a  recurrence  of 
the  failure-to-abate^  As  an  exception  to 
the  second  criterion,  where  appropriate  - 
the  regulatory  authority  may  evaluate 
the  circumstances  and  explain  in  writing- 
why  it  concludes  that  further  .  ...':■ 
enforcement  offers  little  or  no  likelihood  ■ 
of  successfully  compelling  abatement  or  ■ 


recovering  any  reclamation  costs  for  the 
site.'   "'  ■•  If  •    • 

This  section  of  the  proposed  rule  was  ■ 
revised  explicidy  to  require  the  ' 

regulatory  authorify  to  meet  the  permit  ■ 
blocking  requirements  of  30-CFR 
773.15(b)  for  abandoned  sites.  Based  on 
a  statement  in  the  prgamble  to  the 
proposed  rule  (52  FR  32759)  that 
alternative  enforcement  under  this 
section  "in  all  cases  must  include 
blocking  new  permits."  specific  '. 

language  was  added  to  S  840.11(g)(3)(i)/ 
842.11(e)(3)(i)  of  the  final  rule.  To  satisfy 
this  criterion,  the  regulatory  authority 
must  show  that  any  persons  who  own  or 
control  the  site  are  classified  as 
violators  in  the  system  of  records  used 
by  the  regulatory  authorify  to  match 
permit  applicants  with  violators  of  the 
Act. 

This  section  of  the  proposed  rule  also 
was  revised  in  response  to  a  comment. 
Instead  of  the  specific  references  to  the 
penalfy  and  enforcement  provisions  of 
the  Act  which  appears  in 
5  840.11(g](3)(ii]/842.li(e)(3](ii)  of  the 
final  rule,  proposed  §  840.11(g)(3)/ 
842.11(e)(3)  more  generally  would  have 
required  that  "(tjhe  regulatory  authorify 
is  pursuing  alternative  enforcement 
measures  provided  under  the  regulatory 
program*  *  *."  52  FR  52760  and  61.  The 
basis  for  this  revision  is  explained  in  the 
subsequent  response  to  the  comment 

Alternative  Enforcement  Obligations 

One  commenter  said  that  proposed 
S  840.11(g)(3)/842.11(e)(3)  abridged  the 
alternative  enforcement  obligations  of 
OSMRE  and  State  regulatory  authorities 
which  are  required  by  the  Act, 
regulations,  and  various  court  orders. 
The  commenter  was  concerned  that 
OSMRE  would  be  creating  standards  for 
what  ctmstitutes  "appropriate  action" 
for  alternative  enforcement  under 
existing  rules  in  contravention  of  the 
Administrative  Procedure  Act.  The    •  * 
commenter  suggested  that  OSMRE 
substitute  language  requiring  the 
regulatory  authorify  to  have  taken 
appropriate  action  pursuant  to  section 
518(e),  518(fT.  521(a)(4]  or  521(c)  of  the 
Act  as  required  by  30  CFR  845.15(b)(2) 
and  840.13(a). 

OSMRE  disagrees  that  the  proposed 
criterion  in  any  way  would  have 
abridged  alternative  enforcement 
obligations.  The  preamble  to  the 
proposed  rule  explicitiy  referenced  the 
alternative  enforcement  provisions  of  <30 
CFR  845.15(b)(2).  as  appfying  to  this 
criterion.  (52  FR  32759).  Smce  the 
applicable  language  of  §  845.15(b)(2)  is   - 
essentially  the  same  as  that  suggested    ^ 
by  the  commenter  for  inclusion  in  the' 
rule,  the  suggested  language  merely 
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states  directly  a  requirement  that 
indirectly  was  included  in  the  proposeil 
rule.  Nevertheless,  to  prevent 
misinterpretation,  OSMRE  has  added 
most  of  the  conmtenter's  suggested 
language  to  the  definition  in  place  of  the 
more  general  proposed  requiremetiL 

The  suggested  reference  to 
§§  845.15(b)(2)  and  840.13(a)  is  not 
included  in  the  final  rule  for  several 
reasons.  The  revised  language  of  this 
criterion  essentially  duplicates  the 
applicable  portion  of  §  845.15(b)(2)  and 
the  consistency  requirement  of 
§  B40.13(a):  thus  a  reference  to  these 
regulations  would  be  redundant.  Also,  a 
reference  to  S  845.15(b)(2)  would  limit 
the  coverage  of  this  criterion  to  only 
those  sites  for  which  an  FTACO  had 
been  issued  and  was  unabated  for  30 
days,  excluding  any  sites  for  which  the 
regulatory  authority  was  unable  to  serve 
a  notice  of  violation  and  thus  did  not 
issue  an  FTACO.  The  requirement  of 
this  criterion  for  alternative  enforcement 
does  not  depend  on  the  issuance  of  an 
FTACO,  but,  as  provided  by 
§  840.11(g](2)/842.11(e)(2).  includes  any 
site  where  the  regulatory  authority  has 
issued  at  least  one  notice  of  violation  or 
the  initial  program  equivalent. 

Exception  to  Alternative  l^orcement 

Like  the  proposed  rule, 
§  840.11(gM3M«}/8«2.11{eK3)(ii) 
authorizes  the  regulatory  authority  to 
find  that  a  site  is  abandoned  without 
pursuing  alternative  enforcement 
"where  after  evaluating  thie 
circumstances  it  concloides  that  further 
enforcement  offers  little  or  no  likelihood 
of  successfully  compelling  reclamaticHi 
or  recovering  any  reclamatimi  costs 
*  *  *"  One  commenter  said  that  this 
exception  required  the  regulatory 
.  authority  to.  make  arguable  assumptions, 
and  recommended  that  OSMRE  delete 
it.  Another  commenter  said  that  the 
exception  would  abridge  established 
alternative  enforcement  obligations  of 
OSMRE  and  the  States,  and  also 
recommended  that  OSMRE  delete  it 

OSMRE  disagrees.  Hie  piupose  of  this 
exception  is  to  minimize  the  expenditure 
of  eniTorcement  resources  on  sites  which 
clearly  have  Uttle  or  no  enforcement 
potential.  It  does  not  require  the 
regulatory  authority  to  make  arguable 
assumptions,  but  rather  to  set  out  in 
writing  facts  that  would  lead  a 
reasonable  person  to  conclude  that 
further  pursuit  of  alternative 
enforcement  offered  Uttie  or  no ' 
likelihood  of  success. 

The  exception  is  not  Intended  to,  and 
does  not.  abridge  Federal  or  State 
alternative  enforcement  obligations 
estabhshed  under  the  Act,  regulations, 
and  court  orders.  OSMRE  intends  that 


the  regulatocy  authority  wiU  apply  the. 
exceptioo  in  a  manner  cftnsistent  with 
these  existing  obligations. 

O^filEhas  tetaoied  this  exception  in 
the  rule  because  without  it  many  sites 
arbitrarUy  would  be  excluded  £rom 
abandoned  status.  It  is  not  always 
possible  to  implement  alternative 
enforcenvent  for  a  site.  In  some 
instance*  the  pennittee  and  other 
responsible  persons  may  have  no  net 
worth,  fior  example,  at  the  pennittee 
may  not  be  incorporated,  so  that 
individual  dvil  pooalties  do  not  apply, 
or  it  may  be  impossible  to  prove 
knowing  and  willful  violations.  By 
'requiring  the  regulatory  authority  to 
demonstrate  in  writing  the  futility  of 
pursuing  alternative  enforcement,  the 
rule  incorporates  reasonable  safeguards 
against  abuse. 

Relevanpe  of  Criterion 

One  commenter  said  that  including  a 
criterion  based  on  alternative 
enforcement  had  no  rational  coraiection 
to  determining  abandoned  status. 

0SMR£  disagrees.  The  rule  is 
intended  to  reduce  inspections,  but  not 
alternative  enforcement.  A  basic 
premise  of  the  rule  is  to  allow  the 
inspection  frequency  to  be  reduced  for 
an  abandoned  sits  only  when  the 
Regulatory  authority  is  pursuing 
alternative  enforcement  with  regard  to 
the  site  in  a  maimer  consistent  with  its 
alternative  enforcement  obligations. 
Such  a  tradeoff  correctly  focuses  the 
regulatory  authority  on  the  activities 
which  will  be  the  most  productive  in 
compelling  compliance  with  the  Act. 

Nationwide  Applicability 

One  commenter  questioned  the 
nationwide  applicability  of  the 
alternative  enforcement  measures  under 
§  845.15(b)(2)  referred  to  in  the  proposed 
rule. 

The  question  concerning  the 
applicability  of  8845.15(b)(2)  was 
mooted  by  the  specific  references  to 
sections  518(e).  518(f),  521(a)(4).  and 
521(c)  of  the  Act  that  were  added  to  this 
criterion  in  the  final  rule.  All  State  and 
Federal  programs  must  contain  the  same 
or  similar  enforcement  procedures  and 
enforcement  sanctions  no  less  stringent 
than  those  set  forth  in  this  criterion. 

Reopening  Old  Enfokement  Cases 

The  same  commenter  said  that  to 
meet  this  proposed  criterion  the 
regulatory  authority  should  not  have  to 
reopen  old  enforcement  cases 
previously  chwed  prior  to  the  adoption 
of  an  alternative  enforcement  regulation. 

Although  the  final  rule  now  includes 
direct  references  to  the  Act.and  its 
regulatory  pro-am  counterparts,  rather 


than  the  prepoeed  general  reference  to 
alternative  enfeicement.  the  question  of 
how  this  criterion  applies  to  "closed 
enforcement  cases"  remains  pertinent 

This  criterion  requires  that  to  classify 
a  site  as  abandovied  for  purposes  of 
reducing  the  inspection  frequency,  "the 
regulatory  authority  *  *  *  is  taking 
action  pursuant  to  sections  518(e),  518(f), 
521(a)  or  521(c)  of  tfie  Act  or  tiieir 
regulatory  program  counterparts  *  *  *." 
Previous  compliance  with  these 
provisions  satisfies  this  criterion,  in 
which  case  the  regulatory  authority 
need  only  explain  the  written  finding 
how  oomplhince  already  has  been 
achieved. 

Absent  previous  compliance, 
however,  tfie  regulatory  authority  may 
have  to  take  furaier  enforcement  action, 
regardless  of  whether  the  case  was 
considered  closed,  /fit  wishes  to 
classify  the  site  as  abandoned.  As  an  ' 
alternative,  in  appropriate  cases  the 
regulatory  auAority  may  satisfy  this 
criterion  by  explaining  in  writing  why 
further  enforcement  offers  Uttie  or  no 
likelihood  of  successfully  compelling 
abatement  or  recovering  any 
reclamation  costs. 

Reclamation  of  Abandoned  Sites 

One  commenter,  characterizing 
abandoned  sites  as  "a  thorn  in  the  side 
of  legitimate  operators."  encouraged 
OSMRE  to  take  whatever  steps  are 
necessary  to  reclaim  them.  The 
commenter  said  that  the  resources 
which  aurently  are  wasted  on  the 
reinspection  of  abandoned  sites  would 
be  better  spent  in  an  effort  to  collect 
delinquent  penalties.  To  promote  the 
reclamation  of  these  sites,  the 
commenter  recommended  that  OSMRE 
revUe  S  840.11(gX3)/842.11(e)(3)  to  state 
explicitiy  that  OSMRE  will  concentrate 
its  efforts  on  trying  to  require 
responsible  parties  to  reclaim  them 
whenever  possible. 

The  intent  of  both  the  proposed  and 
final  rules  is  to  ensure  that  responsible 
parties  reclaim  abandoned  sites.  While 
the  comroenter's  specific  language  was 
not  adopted,  the  final  rule  requires  the 
regulatory  authority  to  take  certain  steps 
to  "ensure  that  abatement  occurs  or  that 
there  will  not  be  a  recurrence  of  the 
failure-to-abate  *  *  *."  This  language 
meets  the  c(nnmenter*s  concern  that 
responsible  parties  be  required  to 
satisfy  their  reclamation  obligations. 

OSMRE  emphasbces  that  this  rule 
does  not  diminish  the  obligation  of 
responsible  parties  to  reclaim  any  site 
which  is  ia  violation  of  the  Act  While  * 
classification  of  a  site  as  abandoned 
will  allow  the  regulatory  authorify  to 
eliminate  unproductive  inspections,  it 
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will  not  ^hiinish  any  existing 
abatemem  or  reclamation  requirement. 

Permit  Blt)cking 

The  preimble  to  the  proposed  rule 
stated  that  the  alternative  enforcement 
options  pursued  by  the  regulatory 
authority  Qnder  this  criterion  in  all  cases 
must  include  blocking  new  permits.  (52 
FR  32750).  One  commenter  expressed 
concern  that  the  regidatory  authority 
would  continue  to  block  new  permits  for 
related  ei^tities  after  alternative 
enforcem^t  methods  had  failed.  Hie 
commented  asked  0^4RE  to  identify  the 
point  at  wliich  an  operation  ceased  to  be 
"related.*]  to  explain  what  would 
happen  iflne  violator  no  longer  was  in 
business,  j^nd  to  clarify  the  relationship 
OSMRE  Qiinsiders  adequate  for  permit 
blocking.! 

OSMRB  proposed  a  rule  defining  the 
terms  "ovftiership"  and  "control"  on 
April  5. 10|5  {SO  FR  13724)  and,  because 
of  the  inteilse  public  interest,  reopened 
the  commjelit  period  for  the  proposed 
rule  seveB^  times.  OSMRE  currently  is 
drafting  t|^  final  rule  defining  these 
terms.  Wh^n  promulgated,  that  rule  will 
govern  haW  the  regulatory  authority  is 
to  apply  barmit  blocking  under 
S  773.15(b|)lto  owners  or  controllers  of 
abandoned  sites. 

As  noted  in  the  introduction  to  this 
section,  the  final  rule  was  revised  to 
require  eiMlicitly  in  $  640.11(g)(3)(i)/ 
842.11(e)(3i(i)  that  the  regulatory 
authority  ii  taking  action  to  ensure  that 
the  perminee  and  operator,  and  owners 
and  controllers  of  the  permittee  and 
operatorsj  Will  be  precluded  from 
receiving  rature  permits  while  violations 
continue  ^fthe  site.  Section  510(c]  of  the 
Act  and  Sj  773.15(b)  require  the 
regulatory  authority  to  block  the 
issuance  of  a  new  permit  where  an 
applicant  has  an  ownership  or  control 
relationshin  with  a  violator.  Tlie 
requirement  for  compliance  with  the 
permit  blocking  requirements  of  the  Act 
is  not  subject  to  the  exception  of 
S  840.11(gj(|3)(ii)/842.11(e)(3)(U).  which  is 
consistent!  >vith  the  proposal  to  require 
permit  blokiking"in  all  cases."  The 
intent  of  tUs  rule  is  to  ensure  that  future 
permit  blolddng  will  occur  trefore  any 
site  may  In  classified  as  abandoned. 
This  is  an  ongoing  requirement  which 
continues  m  apply  after  a  site  is 
classified  OB  abandoned  for  as  long  as 
any  violation  at  the  site  remains 
unalMted. 

Section  84(kn(g)(4)/84Zll(e)(4). 

Section  Hiail(g)(4)/842.11(e)(4)  of  the 
al>andoned{8ite  definition  requires  the 
regulatoryjiuthorify  to  make  a  finding 
concemini  ;|the  current  permit  and  bond 
status  of  Vkt  abandoned  site.  While  this 


section  of  the  proposed  rule  would  have 
applied  where  the  site  was  "permitted 
and  bonded"  (52  FR  32760. 32761 
(emphasis  added)),  the  final  rule  was 
revised  to  apply  where  the  site  was 
"perpiitted  or  l>onded."  (Emphasis 
added.)  The  disjunctive  "or"  was 
adopted  l)ecause  for  some  sites  either  or 
both  of  these  conditions  may  not  apply 
or  have  applied.  Where  the  site  was  not 
permitted  or  was  not  bonded,  the 
regulatory  authority  may  simply 
document  that  fact  in  its  written  finding 
to  satisfy  the  corresponding  portion  of 
this  criterion.  The  verb  tense  has  also 
been  modified  to  "is,  or  was,"  to  reflect 
that  the  permit  or  iKHid  may  or  may  not 
exist  at  the  time  of  the  determination 
that  the  site  is  abandoned. 

In  response  to  a  comment  this  section 
was  revised  to  include  permitted  sites 
for  which  permit  revocation  proceedings 
have  been  initiated  and  are  being 
diligently  pursued.  The  revision  makes 
the  requirement  for  permit  revocation 
consistent  with  the  corresponding 
requirement  for  liond  forfeiture.  OSMRE 
believes  that  for  purposes  of  this  rule 
the  initiation  and  diligent  pursuit  of 
permit  revocation  will  serve  the  same 
purpose  as  the  actual  revocation  itself.  ' 
Sudi  action  demonstrates  that  the 
regulatory  authority  is  responsibly 
fulfilling  its  obligations  with  regard  to 
the  site.  Also  in  response  to  a  comment, 
this  section  was  revised  to  require  the 
regulatory  authority  to  have  initiated 
forfeiture  proceedings  for  any 
outstanding  bond.  OSMRE  concludes 
that  the  initiation  of  forfeiture 
proceedings  is  an  inescapable 
component  of  diligent  pursuit 

Finally,  OSMRE  emphasizes  that  as 
long  as  any  violation  at  an  abandoned 
site  remains  unabated,  neither  permit 
revocation  nor  collection  of  the  bond  in 
any  way  relieves  the  regulatory 
authority  from  the  continuing  obligation 
to  inspect  the  site  as  necessary  to 
comply  with  this  rule. 

Initial  Program  Sites 

One  commenter  said  that  forefeiture 
of  the  performance  bond  could  not  be 
the  basis  for  a  reduction  of  inspection 
frequency  at  initial  program  operations 
l>ecause  a  l>ond  was  not  required  for 
those  operations.  Moreover,  the 
commenter  asserted  that  the  criterion  is 
invalid  for  initial  program  sites  because 
the  obligation  to  comply  with  initial 
program  standards  was  not  linked  to 
State  bonding  of  those  operations. 

OSMRE  a^ees  that  this  criterion  is 
not  relevant  for  unbonded  initial 
program  sites.  As  noted  in  the 
introduction  to  this  section,  the  final  rule 
was  revised  to  reflect  the  lack  of  a  bond 
for  these  sites.  OSMRE  t>elieves  that  the 


Jack  of  a  bond,  or  the  lack  of  a  permit 
should  not  prevent  the  regulatory   ' 
authority  fiom  finding  that  a  site  is 
abandoned.  The  purpose  of  this  criterion 
is  to  ensure  that  Uie  regulatory  authority 
is  diligentiy  taking  all  available  steps  to 
compel  abatement  and  secure 
reclamation  of  the  site. 

Where  there  is  no  l>ond  or  permit  for  a 
site,  however,  the  options  of  forfeiture 
and  revocation  are  not  available  to  the 
regulatory  authority,  and  thus  they  have 
no  relevance  to  abandoned  status.    . 

On  the  other  hand,  if  an  initial 
program  l>ond  exists  for  a  site,  the 
regulatory  autiiority  should  be  diligentiy 
pursuing  its  forfeiture  regardless  of 
whether  such  a  l>ond  was  required  by 
the  initial  program.  Requiring  such 
action  is  consistent  wnth  the  purpose  of 
this  rule  to  allow  a  reduction  in 
inspection  fi«quency  only  where  all 
available  action  is  l>eing  taken  to 
compel  compliance.  Such  a  requirement 
is  appropriate  in  these  circumstances, 
and,  contrary  to  the  commenter's 
assertion,  is  not  intended  to  diminish 
any  person's  obligations  to  comply  witii 
initial  program  standards. 

Tennessee  Sites 

Another  commenter  was  concerned 
that  under  this  criterion  previously 
bonded  interim  program  sites  in 
Teimessee  might  not  qualify  as 
abandoned.  T^e  commenter  said  that 
the  Tennessee  initial  program  was 
unique  in  that  initial  program  operations 
had  l>een  permitted  and  bonded  by  the 
State  regulatory  authority. 

Since  OSMRE  does  not  require 
performance  bonds  for  initial  program 
operations  under  the  current  Tennessee' 
Federal  program,  however,  the  State  has 
returned  these  Irands  to  the  operators. 
Thus,  although  these  initial  program 
sites  originally  were  bonded,  the 
criterion  shoidd  not  apply  because  there 
no  longer  are  any  trancU  to  forfeit. 

OSMRE  agrees  that  this  criterion 
should  to  apply  to  initial  program  sites 
in  Tennessee  where  the  l>ond  was 
returned  to  the  operators,  and  will 
interpret  the  rule  accordingly.  The  rule 
will  apply  only  to  those  permits  and 
bonds  against  which  the  regulatory 
authority  is  empowered  to  take  action. 

Exclusive  Criterion. 

One  commenter  said  that  any  site 
where  the  bond  had  l)een  or  was  l>eing 
forfeited  should  qualify  as  abandoned, 
regardless  of  whether  the  other  criteria 
of  the  rule  applied  to  tiie  site.  OSMRE 
disagrees.  A  reduced  inspection 
fi«quency  is  not  justified  for  an 
abandoned  site  merely  l>ecause  the 
operator  has  left  the  site  and  forfeited. 
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the  bond.  The  other  criteria  are  needed 
to  ensure  that  the  regulatory  authority 
has  taken  all  appropriate  action  to  have 
violations  abalml  and  the  site  reclaimed. 

Permit  Revocation 

One  commenter  recommended  that 
the  rule  include  diligent  pursuit  of 
permit  revocation  a*  equivalent  to 
ultimate  revocattoa.  As  explained 
above.  OSMRE  agrees  that  for  purposes 
of  this  rule  the  two  are  equivalent  and 
has  revised  the  final  rule  accordingly. 

Diligent  Pursuit 

One  commenter,  noting  that  the 
process  leading  to  bond  forfeiture  can 
be  lengthy  and  arduous,  asked  OSMRE 
to  clarify  what  was  meant  by  the  phrase 
"diligently  puisuins  forfeiture.**  The 
commenter  also  awed  whether  the 
definition  of  "abandoned  site**  would 
apply  to  sites  where  the  bond  was 
forefeited  bat  not  yet  collected 

OSMRE  recognizes  that  bond 
forfeiture  often  is  a  slow  process,  wfaidi 
varies  aawHg  regulatory  authorities  and 
with  the  type  of  bond  and  the  parties 
involved.  To  satisfy  the  requirement  for 
diligent  pursuit'  of  bond  fotfieiture.  and  of 
permit  revocation  as  well,  the  regulatory 
authorify  must  have  taken  the  initial 
steps  required  by  the  regulatory 
program,  and  any  subsequent  steps,  in  a 
timely  manner  if  suflSdent  time  has 
elapsed  to  do  sa  Section  840.11{gK4)/ 
B42.11(e)(4)  doe*  not  require  the 
regulatoiy  autfiority  either  to  complete 
forfeiture  or  to  collect  the  bond  b^re  a 
site  is  classified  as  abandonM.  As  kmg 
as  the  regulatory  autfiority  establishes 
that  forfieiture  procee<Uags  have  been 
initiated  and  are  being  pursued 
dlligentfy,  this  criterion  is  satisfied. 

Another  comnaenter  said  that  OSMRE 
must  set  minimum  standards  on  what 
will  qualify  as  diluent  pursuit  of  bond 
forfeitule.  It  appeared  tfiat  the 
commenter  was  concerned  over  ddays 
that  might  ocour  between  final 
enforcement  action  and  the  hiitiatioa  of 
bond  forfeiture  prooee^iga.  OSMRE 
disagree*  that  putting  miirimnm 
standards  fordiligont  pursuit  fai  the  rule 
is  eidier  neceasafy  or  desirable,  whether 
for  bond  forfeitare  or  for  permit  . 
revocation. 

As  with  bond  forfeiture  proceedings, 
discussed  previousfy,  permit  revocation 
proceedings  can  vary.  Minimum 
standards  dmt  urouid  account  for  tfiis 
variation  woidd  mduly  coiqpHcate  the 
defMtio»af  "abandoned  slter  ttim 
making  iMptementation  of  thi*  rule 
unnecessarfly  dtfficah.  The  r^jutatioRa 
govoniqg  forfeiture  and  revocation,  and 
not  this  deflnitton.  are  the  appropriate 
place  for  any  minfanum  standanb. 


However^  OSMRE  recognizes  the 
commenter's  coooem  over  prompt 
initiation  of  bond  forfeiture  proceedings, 
and  has  revised  the  final  rule  to 
accommodate  it  The  final  rule  requires 
the  regulatory  authority  to  Initiate 
forfeiture  preoeediags  whenever 
appBcable  as  a  prerequisite  to  finding 
that  a  site  is  abandoned. 

OSMRE  has  omchided  that  this 
requirement  is  the  best  way  to  ensare 
that  the  repilatory  autiiority  is  diligent 
pursuing  foNrfeiture  of  the  bond. 

Alternative  Criteria 

Several  oonmentars  said  tfut  a  site 
should  not  have  to  meet  all  of  the 
criteria  of  the  definition  to  qualify  as 
abandoned.  SoaM  oommenters  said  that 
one  or  another  of  the  criteria  was 
sufficient,  while  others  suggested 
various  alternative  combinations. 
094RE  disayee*  that  any  of  these 
alternatives  would  be  superior  to  this 
rule  in  msuring  compliance  with  the  Act 
for  abandoned  sites. 

The  criteria  OSMRE  has  adopted  for 
the  definition  of  "abandoned  site"  are. 
intended  to  adueve  two  ma|or 
objectives;  First,  to  establish  that  regulax 
monthly  and  complete  inspections  of 
abandoned  sites  are  no  longer  effective 
to  achieve  cpmj^ance  with  the  purposes 
and  provisions  of  the  Act:  and  secodd. 
to  ensure  that  all  other  enf(»cement 
options  avaUable  to  the  regulatory 
authority  are  being  pursued  to  secure 
abatement  (A  any  violations  and, 
ultimately,  reclamatioa  (tf  the  site. 

The  criteria  of  the  definitiiwi  cover 
ascauUng-levebof  ^oroement  If 
abatement  or  radamation  are  not 
achieved  throa^  eflfofcement  at  the 
inspector  levdl  the  rapdatoiy  authority 
is  required  to  ooasider,  and  in 
appropriate  drcumstances.  to  take  the 
additional  enforceoient  steps  of  permit 
blocking,  alternative  enforoement, 
permit  revocation,  and  bond  forfeiture. 

Only  when  all  of  these  available  steps 
are  being  exhausted  is  it  reasonable  to 
condude  that  a  reduced  Inspection 
frequency  i«iB  not  affect  compHanoe 
with-the  poiposes  and  provisioiw  of  die 
Act  The  ettfbieeiasat  sMohanisms 
covered  l^ttieae  criteria  already  are  in 
place  tai  existfwg  ragnktoiy  prognoM. 
Therrfbvs,  appfyiogtbe  crHeria  to 
abandoned  sites  «^  not  ia^pose  an 
unreasonable  burden  on  regulatory 
authorities. 

Another  eommeatersuggested 
imposition  ef  a  mandatory,  six-month, 
inspection  frequency  for  abandnaed 
sites,  but  onfy  if  the  definition  of 
"abandoned  site"  included  die  following 
substitute  criteria: 


1.  The  surface  coal  mining  operation 
currendy  is  subject  to  a  failure-to-abate 
cessation  order  (FTA£0)  which: 

(a)  Has  been  issued  sfliainst  the 
permittee,  operator  and  all  persons  with 
an  ownership  or  control  interest  in  the 
operation: 

(b)  Indudes  dtatioos  for  all 
outstanding  violations  on  the  site: 

(c)  Has  been  outstanding  for  mora 
diaa  thirty  days;  snd 

(d)  For  whidi  die  requirements  for 
alternative  enforcement  in  30  CFR 
845.1S(bX2)  iiave  been  satisfied. 

2.  If  the  operatioa  was  permitted  and/ 
or  bonded,  the  permit  has  been  revoked 
or  has  expired  and  the  regulatory 
authorify  has  initiated  and  diligendy  is 
pursuing  bond  forfeiture:  snd 

3.  A  determination  has  been  made 
after  a  complete  inspectioa  diet  the  site 
has  stabilind  and  that  no  oSsite 
damage  from^fill  instabilify,  eroskut 
sUdes  or  other  offsitB  damage  to  land  or 
water  resources  is  occurring  or  is  likely 
to  occur  in  the  six  month  pwlod  befbip . 
anodier  inspectioB  Is  required. 

OSMRE  disagrees  that  these 
altemathres  are  an  improvement  on  the  - 
criteria  (rf  this  rale,  or  that  they  wodd 
result  in  any  measarable  difference  hi 
enforcement  abatement  or  redamation 
at  abcmdoned  stie*.  like  these 
alternatives.  |M0in(gM2)/M2.11(eH2)  of 
the  rule  requires  that  me  rMulatoi7 
authwify  Ims  issued  an  FTACO  before  a 
site  is  dassffied  as  abandoned    unless 
the  regulatory  aatherify  is  unable  to 
serve  the  undetfytag  notice  of  violation 
(NOV)  despite  (fillgent  efforts  to  do  so. 
For  sites  where  disservice  ai  an  NOV  is 
impoMible,  die  mandatory  issuance  of  a 
cessation  order  isr  falling  to  perform  the 
alNitem«it  specified  in  the  unserved 
notice  is  a  pobidess  exercise. 

Likewise,  the  requirement  that  before 
a  site  Biay  be  classified  as  abandoned, 
an  FTAOb  must  have  been  issued 
against  all  pereons  potentially 
responsible  for  an  abandoned  site, 
where  fypicaUy  no  respensiMa  peraon 
can  be  loeatedl  would  eSectivefy  impose 
an  impractical  oMgatioa  which  does  not 
currondy  exbt  Neither  the  Act  nor  the 
rules  require  Ustlog  on  an  FT^ACO  of  the 
name  of  every  respwisible  person,  such 
as  ofiloen  md  direntors. 

This  rule  is  not  taitoaded  indirectfy  to 
impose  enforcement  obUgations  that  do 
not  currendy  exiat  Hie  commentei^s 
concern  that  aQ  responsible  parties  be 
hekl  accoantdde  ios  abandenad  sites 
wiU  be  satisfied  by  §8«(Ul(gK3)/ 
84241(eX3}regar(fingaltetnative  ] 

enforcement 

OSMRE  has  not  accepted  the. 
suggested  alternative  (K^requiring  die 
FTACO  to  indude  all  citations  for  aH 
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violationkbefore  •  site  is  classified  as 
abandtanfctt.  As  explained  earlier,  one 
purpose  U^  rule  is  to  esteblish  when 
montfily  p^iiM  and  qaaHerly  complete 
inspecUcMtt  are  no  longer  effective  in 
achieving  icompliance  with  the  Act  In 
conjunctfcin  with  the  other  criteria  of 
this  rule,  one  unabated  FTAOO 
document»  the  inability  to  compel 
reclamatton  at  the  site.  Thus  it 
deraonstiMles  the  futility  of  maintainhig 
the  finequ^u^  of  regular  partial  and 
complete  tospecHons.  regardless  of  the  * 
number  of  violations  set  forth  in  the 
FTACO. 

Additionally,  requiring  the  regulatoiy 
authorityjlo  dte  all  outstanding 
violation^  jas  a  conditiba  precedent  to 
Hnding  tm  site  abandoned  is  not 
included  in  this  rule  because  the 
abandoned  status  of  a  site  wiH  not 
preclude  ike  issuance  of  additional 
citations,  land  alternative  enforcement  is 
also  procMding. 

The  alt^native  of  requiring  diat  die 
FTACO  has  been  outstandmg  for  more 
than  thirtyjdays  waa  offered  by  the 
commen^f  without  explanation,  and 
OSMRE  QBtamot  see  how  it  would 
improve  enforcement  at  abandoned 
sites.  Theiaassage  of  an  arbitrary  period 
of  time  sudi  as  thirty  days  after  the 
issuance  of  an  FTACO  has  no  relevance 
in  determining  wheUier  or  not  a  site  is 
abandoneiq  and  infections  "as 
necessary*  are  warranted.  The 
comment^i*  may  have  intended  that  the  ' 
30-day  watting  period  be  included  to 
correspoikj  to  the  30-day  period  in 
§  845.1S(bH2).  after  which  time  an 
alternative  enforcement  obligation  is 
triggered  onder  the  Federal  rules.  If  this 
was  the  cO|nmenter's  concern,  it  is 
expressly  {addressed  by  inclusion  in 
§  840.tltgteJ/842.11{e)(3J  of  the 
requiremeinft  that  the  regulatory 
authority  Id  taking  alternative 
enforcemmt  action. 

Section  84ill(hJ/d4Zllff). 

Section  |E|«0.11(h)/842.ll(f)  establishes 
an  "a8ne(i4ssary"bi8pectioa  frequency 
for  abendahed  sites,  and  for  each  site 
requires  th^  regulatory  authority  to 
select  a  specific  inspection  frequency  to 
comply  with  diis  rule  and  to  document 
-  in  writing  t^e  reasons  for  selecting  the 
specific  inmectioH  frequency.  Paragraph 
(h)(1)  reqtajes  die  regulatory  authority 
to  inspect  jeech  abandoned  site  as 
necessary  [to  monitor  for  changes  of 
environaiebtal  conditions  or  operational 
status  at  ak  site. 

Paragra^  (h)(2)  requires  the 
regulatory  l^tttfaorit}'  to  document  the 
inspectionilreqnency  for  each  site. 
Before  ceafl^  to  perform  inspections  at 
an  abandok|ed  site  at  the  frequency 
required  bjrthe  previous  regulations,  the 


regulatory  authority  must  evaluate  the 
environmental  conditions  and 
operational  status  of  the  site,  and 
document  in  Writing  both  the  necessary 
inspection  frequency  and  the  reasons  for 
selecting  that  frequency.  This  expUcit 
documentation  requirement  was  added 
to  the  language  of  the  proposed  role  In 
response  to  a  comment 

Under  this  rule  the  inspet:tion 
frequency  for  abandoned  sites  may. 
depending  on  the  nature  of  the  site,  vary 
from  never  to  as  often  as  was  required 
under  the  previous  regulations.  Some 
sites  may  be  so  stable  and  so 
operationally  defunct  as  to  malce  further 
inspections  completely  unnecessary. 
Other  sites  nlay  have  envirotimental 
characteristics  or  operational  fecrtures 
that  warrant  frequent  inspections.  The 
rule  does  not  specify  eJHier  "partial"  or 
"complete"  inspections,  but  instead 
requires  the  regulatory  authority  to 
inspect  each  abandoned  site  as 
thoroughly  as  is  necessary  to  comply 
with  the  specified  inspection  criteria. 

OSMRE  experience  indicates  that  the 
majority  of  sites  will  require  inspecticm 
only  at  a  minimum  frequency.  In  . 
primacy  states,  the  state  regulatory 
authorities,  with  all  of  die  pertinent  site- 
specific  information  at  hand,  are  best 
qualified  and  responsible  for 
determining  the  necessary  frequency  for 
eadi  abandoned  site.  Placing  this 
responsibility  uptMi  the  states  is 
consistent  widi  congressimial  intent  to 
have  primary  regulatory  authority  rest 
with  the  States. 

The  written  repord  prepared  by  die 
regulatory  authority  to  document 
compliance  with  this  requirement  should 
be  brief  but  thorou^  %nd  may  include 
narrative  discussjoo,  fdiotographs.  or 
other  approiwiate  tangible  evidence.  It 
should  describe  in  general  terms  the 
environmental  conditions  and 
operational  status  of  the  site  to  tiie 
extent  they  are  likely  to  affect  the  need 
for  inspection,  bodi  at  present  and  in  die 
future.  It  should  identify  any  potential 
latent  hazards  to  on-  or  off-site 
conditions  affefcting  public  health  and 
safety.  And  it  shoidid  be  made  available 
to  and  reviewed  by  the  inspector  prior 
to  future  inspections  of  the  abandoned 
site. 

For  administrative  convenience,  the 
regulatory  authorify  mi^t  choose  to  ^ 
establish  one  m  more  categoriea  of  sites 
with  similar  characteristics^  and 
evaluate  and  document  die  necessary 
inspection  frequency  for  each  category 
as  a  whole.  The  regulatory  authority 
would  then  need  to  document  only  why 
a  given  abandoned  site  fell  into  a 
particular  category. 

The  frequency  with  which  an 
abandoned  site  is  inspected  under  this 


rule  may  increase  or  decrease  as  new 
information  becomes  available  or 
changes  in  the  characteristics  of  the  site 
occur.  The  regulatory  authorify  is 
required  to  inspect  abandoned  sites  "as 
necessary"  and.  if  significant  new 
information  or  changes  at  a  site  develop, 
the  regulatory  authorify  may  reevaluate 
die  site  and  modify  dia  inspection 
frequency.  The  requirements  of  existing 
S9  841.11(e)  and  842.11(d)  apply  to 
inspections  perfomed  under  this  rule, 
particularly  widi  respect  to  die  filing  of 
prompt  inspection  reports. 

Minimum  Inspection  Frequency 

One  commenter  characterized  the 
proposed  rule  as  an  attmnpt  to  eliminate 
any  mandatory  inspection  frequency  for 
abandoned  sites  in  contravention  of  the 
inspection  requirements  of  section  517(c) 
of  die  Act  The  commenter  said  that  in 
contrast  to  the  regulations  that  specify  a 
reduced  inspection  frequency  for 
inactive  sites,  the  proposed  rule  lacked 
safeguards  against  abuse  and  eliminated 
entirely,  radier  titan  merely  reduced, 
mandatory  inspections.  The  commenter 
urged  OSMRE  to  withdraw  the  proposal 
or,  at  a  minimum,  to  substitute  the 
commenter's  "more  carefidly  crafted 
and  precise  rule"  which  included 
alternative  criteria  for  defining 
"abandoned  site."  and  a  minimum 
inspection  frequency  of  every  six 
months. 

This  final  rule  includes  neither  the 
commenter's  suggested  criteria  nor  the 
six  month  inspection  frequency. 
However.  OSMRE  appreciates  the 
commenter's  concern  over  the  potential 
for  misinterpretation  of  the  proposed 
rule  and  has  revised  the  final  rule 
accordingly.  The  reasons  for  rejecting  a 
fixed,  six-month,  inspection  frequency 
and  for  the  related  changes  in  the  final 
rule  are  presented  below.  For  the  text 
and  a  discussion  of  the  commenter's 
alternative  criteria  for  defining  , 
"abandoned  site."  see  die  preceding 
discussion  of  {  840.11(g)(4)/842.11(e)(4) 
under  the  heading /l/ter/Mi/iVe  Criteria. 

OSMRE  did  not  adopt  a  six  month 
inspection  frequency,  or  any  other  fix 
frequency,  for  abandoned  sites  because 
to  do  so  would  merely  substitute  one 
inflexible  frequency  for  another,  and 
thus  fail  to  achieve  the  goal  of 
eliminating  unnecessary  and 
counterproductive  inspections.  Each 
abandoned  site  is  unique,  both  in  terms 
of  its  physical  environment  and  the 
problems  it  presents.  An  arbitrary,  fixed, 
inspection  frequency  cannot  account  for 
these  unique  characteristics.  A  fixed 
fi^aency  is  just  as  likely  to  yield  too 
few.  inspections,  or  toe  many,  as  it  is  to 
yield  a  suitable  number. 
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The  commenter's  concern  that  the  rule 
would  eliminate  mandatory  inspections 
appears  to  derive  from  the  lack  of  an 
explicit  provision  in  the  proposed  rule 
requiring  the  regulatory  authority  to 
document  the  frequency  at  which  it 
would  inspect  each  abandoned  site. 
While  this  requirement  was  implicit  in 
the  proposed  rule.  OSMRE  has  revised 
the  final  rule  explicitly  to  require  the 
regulatory  authority  to  evaluate  the 
environmental  conditions  and 
operational  status  of  the  site,  and  based 
on  those  considerations  to  document  in 
writing  not  only  the  inspection 
frequency  necessary  to  comply  with  the 
rule,  but  also  the  reasons  for  selecting 
that  frequency.  The  regulatory  authority 
has  to  adopt  and  implement  a  specific 
inspection  frequency  carefully  tailored 
to  the  unique  characteristics  of  such 
sites.  Thus,  the  rule  maintains  the 
regulatory  authority's  responsibility  for 
administering  its  regulatory  program 
with  respect  to  abandoned  sites. 

Quoting  the  legislative  history  of  the 
Act,  the  commenter  said  that  the 
inspection  frequency  requirement  of 
section  517  "was  intended  to  monitor 
'the  impacts  of  such  operations 
including  the  effectiveness  of 
reclamation  activities.' "  Citing  H.R. 
Rep.  No.  95-492. 95th  Cong..  1st  Sess.  109 
(1977)  (emphasis  added  by  commenter). 
OSMRE  believes  that  reducing  the 
number  of  inspections  at  abandoned 
Cites  in  accordance  with  this  rule 
conforms  fully  with  this  legislative 
intent.  The  rule  requires  the  regulatory 
authority  to  inspect  abandoned  sites  as 
necessary  to  monitor  for  changes  of 
environmental  conditions  or  operational 
status  at  the  site.  This  is  precisely  what 
the  Congress  intended  to  achieve.  It  is 
implicit  in  the  quoted  statement  of  the 
Congress  that  there  is  occurring  at  the 
site  some  change,  whether  as  a  result  of 
mining  or  reclamation  or  natural 
process,  that  would  necessitate  regular 
monitoring  at  the  frequency  specified  by 
section  517.  When  mining  and 
reclamation  activities  at  a  site  have- 
ceased,  however,  and  the  regulatory 
authority  is  exercising  all  available 
enforcement  options,  inspections  at  the 
frequency  set  by  section  517  are  a 
senseless  waste  of  manpower  which  the 
Congress  clearly  could  not  have 
intended. 

The  commenter  also  was  concerned 
that  the  unreclaimed  status  of 
abandoned  sites  might  lead  to  more 
severe  impacts  and  to  new  violations 
which  would  have  to  be  monitored  to 
avert  site  deterioration  and  an  imminent 
harm  situation,  and  to  assure  that 
pending  enforcement  actions  accurately 
reflected  site  conditions.  The  commenter 


concluded  that  visual  observation  of  a 
minesite  does  not  detect  latent  problems 
in  areas  such  as  hollow  fill  or  badifill 
stability  which  occur  over  time  and 
which  only  subsequent  inspections 
could  reveal. 

OSMRE  believes  that  a  reduced 
inspection  fi«quency  for  abandoned 
sites  does  not  pose  a  significant  risk  of 
increased  environmental  harni.  Sites 
will  not  be  classified  as  abandoned 
unless  no  one  is  available  to  perform 
reclamation  or  the  regulatory  authority 
is  taking  all  appropriate  actions  to  have 
the  sites  reclaimed.  Thus,  in  the  event  a 
site  deteriorates,  typically  nothing  more 
can  be  done  to  reclaim  the  site  than 
already  i»  occurring.  Increasing  the 
inspectioa  frequency  might  cause  the 
regulatory  authority  to  be  informed  of  a 
danger  more  quickly,  but  will  not  likely 
provide  a  new  remedy. 

In  addition,  the  data  available  to 
OSMRE,  especially  as  it  pertains  to 
abandoned  sites  in  Tennessee,  indicate 
that  most  abandoned  sites  are  stable. 
Sites  with  violations  of  substantive 
performance  standards  do  not 
necessarily  deteriorate  to  imminent 
harm  situations  because  many 
performance  standards  are  unrelated  to 
the  potential  for  imminent  harm  or 
decreased  public  safety.  Through 
experience  with  local  conditions,  the 
regulatory  authority  is  best  qualified  to 
identify  sites  with  such  potential.  This 
rule  requifts  the  regidatory  authority  to 
do  so.  arid  to  inspect  abandoned  sites  as 
frequently  as  is  necessary  to  avoid  the 
problems  the  commenter  has  identified. 
Also,  the  existing  provisions  in  30  CFR 
840.15  ancf  842.14.  giving  private  citizens 
the  right  to  request  inspections,  will 
enable  persons  who  live  in  the  vicinity 
of  abandoned  sites  to  alert  the 
regulatory  authority  to  any  potentially 
hazardous  developments. 

To  address  the  commenter's  concern 
that  pending  enforcement  actions 
accurately  reflect  site  conditions,  the 
final  rule  requires  that  the  regulatory 
authority  inspect  each  abandoned  site 
as  necessary  to  monitor  for  changes  in 
environmental  conditions.  However,  as 
indicated  above,  the  issuance  of  further 
notices  of  violation  or  cessation  orders 
for  abandoned  sites  is  likely  to  be  futile. 
Generally  alternative  enforcement  is  the 
only  potentially  viable  means  to  achieve 
reclamation,  even  if  abandoned  sites 
deteriorate.  To  remedy  environmental 
problems,  regulatory  authorities  may  be 
limited  practically  to  trying  to  expedite 
alternative  enforcement  activities. 

The  inspection  requirements  of  this 
rule  strike  a  reasonable  balance 
between  a  fixed  frequency  and  the 
permissive  interpretation  to  which  the 


commenter  found  the  proposed  rule 
susceptible.  OSMRE  believes  that  by 
explicitly  requiring  the  regulatory 
authority  to  selet  and  justify  a  specific 
inspection  frequency  for  each 
abandoned  site,  the  rule  provides  the 
reasonable  procedural  safeguards  the 
commenter  seeks. 

Pre-Classification  Inspection 

The  same  commenter  also  said  that 
before  classifying  a  site  as  abandoned, 
the  regulatory  authority  should  perform 
a  complete  inspection  to  determine  that 
the  site  is  stable  and  that  no  offsite 
damage  from  fill  instability,  erosion, 
slides  or  other  sources  is  occurring,  or  is 
likely  to  occur,  to  land  or  water 
resources  prior  to  the  next  inspection. 
The  commenter  said  that  the  condition 
of  the  site  is  germane  to  future 
enforcement  action,  and  that  a  report, 
including  narrative  description  and 
appropriate  photographs,  is  needed  to 
document  that  all  violations  have  been 
cited  and  to  avoid  defenses  in 
enforcement  litigation. 

The  mere  fact  that  the  abandoned 
operation  may  be  causing  damage 
offsite  will  not  preclude  a  site  from 
being  classified  as  abandoned. 
However,  the  inspection  frequency 
specified  for  particular  sites  should 
account  for  the  likelihood  that 
environmental  conditions  may 
deteriorate  at  the  site.  Moreover, 
regardless  of  the  specific  frequency 
selected  by  the  regulatory  audiority. 
inspections  should  be  performed  to 
update  the  documentation  of  site 
conditions  when  required  to  support 
ongoing  alternative  enforcement  actions. 
OSMRE  has  noted  elsewhere  in  this 
preamble  that  the  written  documents 
required  to  classify  sites  as  abandoned 
may  include  photographs,  as  well  as 
narrative  and  other  forms  of  tangible 
evidence. 

OSMRE  agrees  with  the  commenter 
that  prior  to  classifying  a  site  as 
abandoned  the  regulatory  authority 
should  evaluate  and  document  the  site 
conditions.  However.  OSMRE  believes 
that  the  language  added  to  the  final  rule, 
while  not  explicitly  requiring  a  pre- 
classification  inspection,  adequately 
addresses  the  commenter's  concerns. 
Section  840.11(h)(2]/842.11(f)(2)  requires 
the  regulatory  authority  to  evaluate  the 
environmental  conditions  and 
operational  status  of  the  site,  and  to 
docimient  in  writing  the  reasons  for 
selecting  a  particular  inspection 
fi«quency.  If  previous  inspection  reports 
contain  adequate  information  for  the 
regulatory  authority  to  evaluate  the  site, 
an  additional  inspection  would  serve  no 
useful  purpose.  If  the  information  is 


ae 
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lacking.  bbwevervUie  rule  requires  tbe 
regiilaton  authority,  to  inspect  the  site 
as  neces^ry  to  obtain  it.  Thus,  the  rule 
meets  thecotninenter's  concerns  without 
requiring  |be  regulatory  authority  to 
perform  any  unproductive  pre- 
classincajion  inspections. 

OverstgM 

Severellicommenters  wanted  to  know 
how  the  iaspection  of  abandoned  sites 
would  ba  addressed  in  annual 
evaluati(i|  reports  for  State  regulatory 
programs.  One  commenter, 
characterizing  the  "as  necessary" 
inspection  frequency  as  vague,  asked 
how  OSMRE  would  determine  whether 
a  State  wss  performing  a  suHicient 
number  of  inspections. 

The  final  rule  requires  the  regu^tory 
authority  to  document  in  writing  the 
inspection  frequency  necessary  to 
comply  with  the  rule  for  each 
abandoned  site,  and  the  reasons  for 
selecting|(tie  frequency.  In  oversight. 
OSMRE  i^ll  then  review  the  regidatory 
authorityfs  determination  and  monitor 
its  compBance  with  that  determination. 
This  requirement  answers  these 
commentlets'  concerns  about  vagueness 
in  the  "a$  kiecessary"  inspection 
frequehcyiof  the  rule.  The 
dociunentation  required  by  §  840.11  (g) 
and  (h)  and  842.11  (e)  and  (f).  will 
provide  aa  ample  written  record  for 
OSMRE  |i|  review  in  overseeing  State 
complianbe  with  the  rule. 

Sectign  9^.22    Enforcement  actions  at 
abandoned  sites. 

This  rui^  adds  to  30  CFR  Part  843— 
Federal  Enforcement  a  new  §  843.22, 
which  authorizes  OSMRE  to  refrain  from 
issuing  a  Notice  of  violation  of  cessation 
order  for  ia  violation  at  an  abandoned 
site,  as  defined  in  S  842.11  of  this  rule,  if 
abatement  of  the  violation  is  required 
under  an^ipreviously  issued  notice  or 
order.  Th|$  may  involve  modiHcation  of 
required  abatement  measures  in  existing 
notices  of  orders.  (Note  that  while  Part 
843  of  the!  existing  regulations  ends  with 
section  number  843.20.  the  intervening 
section  number  843.21  previously  was 
assigned  t6  proposed  procedures  on 
improperly  or  erroneously  issued  State 
permiU.  31  FR  25822  (July  16. 1986). 

The  pu^foae  of  {  843.22  is  to  save  the 
regulatory  lauthority  the  time  and 
expense  i|:^olved  in  issuing  additional 
notices  ot  orders  and  assessing 
uncollectible  penalties  for  violations 
which  alrecidy  are  covered  by  existing 
citations,  i^di  duplication  does  not. 
improve  eaforcement  secure  the 
abatemeriti  of  violations  or  ensure 
reclamatipn  of  the  site.  While  the  rule 


authorized 


refrain  frt  d  n  issuing  notices  or  orders 


the  regulatory  authority  to 


under  the  specified  circumstances,  it 
does  not  prevent  thfr  regulatory 
authority  from  issuing  any  notice  or 
order  that  might  serve  tbe  ptuposa  ot 
furdiering  compliance. 

The  language  of  new  f  843.22  derives 
from  the  preamble  to  the  proposed  rule, 
in  which  OSMRE  proposed  not  to 
require  further  enforcement  actions 
while  a  site  remained  in  abandoned 
status,  as  long  as  abatement  of  any 
newly  observed  violation  could  be 
required  as  part  of  the  abatement  of  a 
notice  of  violation  or  cessation  order 
already  issued  52  FR  32780  (August  28. 
1987).  For  example,  if  a  notice  of 
violation  was  issued  for  a  general 
reclamation  failure,  such  as  a  failure  to 
restore  the  site  to  a  condition  capable  of 
supporting  pre-nining  or  higher  or  better 
uses,  then  abatement  of  a  later  more 
specific  violation  could  be  subsumed 
within  the  abatement  of  the  original 
violation.  The  preamble  to  the  proposed 
rule  solicited  (comments  on  this 
enforcement  approach. 

Request  for  Clarification 

One  commenter  asked  OSMRE  to 
clarify  what  would  happen  when  a 
former  violation  (1)  was  more  speciHc 
than.,  or  (2)  was  derived  from  a 
performance  standard  not  related  to.  a 
later  violation. 

In  both  cases  S  843.22  would  not  apply 
if  abatement  of  the  later  violation  could 
not  be  subsumed  by  abatement  of  the 
earlier  violation.  Even  though  a  later 
violation  was  based  on  an  unrelated 
performance  standard,  the  regulatory 
authority  could  refrain  from  issuing  a 
new  notice  or  order  as  long  as 
abatement  of  the  new  violation  could, 
and  would,  be  required  under  a 
previously  issued  notice  or  order. 

Tlie  final  rule  does  not  affect  the 
existing  requirement  that  the  regulatory 
authority  issue  a  new  notice  or  order 
whenever  a  later  violation  would  not  be 
corrected  by  the  abatement  of  a 
previously  cited  violation.  This 
requirement  applies  even  though,  as  one 
commenter  pointed  out  die  additional 
enforcement  action  for  a  more  serious 
violation  would  be  unlikely  to  secure 
compliance  where  an  operator  could  not 
ot  would  not  comply  with  lesser 
requirements. 

in.  Procedural  Matters 

Effect  in  Federal  Program  States  and  on 
Indian  Lands 

Sections  842.11  and  843.22  of  this  rule 
apply  through  cross-referencing  in 
States  with  Federal  regulatory  programs. 
These  States  include  Georgia.  Idaho, 
Massachusetts,  Michigan,  North 
Carolina;  Oregon.  Rhwie  Island.  South 


Dakota.  Tennessee  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  Parts  910,  912. 921.  922. 
933, 937, 939, 941, 942  and  947, 
respectively.  Sections  841.11  and  843.22 
of  the  rule  also  apply  through  cross- 
referencing  on  Indian  Lands,  as 
approved  in  30  CFR  750.18(a). 

Federal  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507,  and 
assigned  Clearance  No.  102&-0051.  Such 
information  is  needed  to  obtam  the 
benefit  of  having  to  perform  fewer 
inspections  at  abandoned  sites. 
Although  this  rule  adds  the  requirement 
for  regulatory  authorities  to  document 
the  reasons  for  choosing  a  particular 
inspection  frequency  for  each 
abandoned  site.  OSMRE  expects  a  net 
reduction  in  information  collection 
burden  hours  because  of  the  smaller 
number  of  inspection  reports  that  will 
likely  have  to  be  filed  as  a  result  of  this 
rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  is  not  a  major  rule 
under  the  criteria  of  Executive  Order 
12291  (February  17, 1981).  and  that  it  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  5 
U.S.C.  601,  et  seq.  This  rule  will  reduce 
the  costs  incurred  by  OSMRE  and  the 
State  regulatory  authorities  in  inspecting 
abandoned  sites.  Therefore,  this  rule 
should  not  add  to  the  cost  of  operating  a 
mine  in  compliance  with  an  approved 
regulatory  program. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  an 
environmental  assessment  (EA)  of  this 
rule  and  has  made  a  finding  that  it  will 
not  significandy  affect  the  quality  of  the 
human  environment  under  section 
102(2)(C)  of  die  National  Ennronmental 
Policy  Act  of  1989  (NEPA),  42  U.S.C. 
4332(2)(C).  The  EA  is  on  file  in  Uie 
OSMRE  administrative  record  at  the 
address  previously  specified  (see 
')• 
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List  of  Subjects 

30  CFR  Part  840 

Intergovernmental  relations, 
Reporting  and  recordkeeping, 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  842 

Law  enforcement.  Surface, 
Underground  mining. 

30  CFR  Part  843 

Administrative  practice  and 
procedure.  Law  enforcement,  Reporting 
and  recordkeeping  requirements, , 
Surface  mining.  Underground  mining. 

Accordingly,  30  CFR  Parts  840,  842 
and  843  are  amended  as  set  forth  below. 

Dated:  May  12. 198& 
lames  E.  Cason, 

Deputy  Assistant  Secretary  for  Land  apd 
Minerals  Management. 

PART  840— STATE  REGULATORY 
AUTHORITY:  INSPECTION  AND 
ENFORCEMENT 

1.  The  authority  citation  for  Part  840  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-87.  30  U.S.C.  1201  et 
seq..  and  Pub.  L.  100-34,  unless  otherwise 
noted. 

■  2.  Section  840.11  i,s  amended  by 
adding  paragraphs  (g]  and  (h)  to  read  as 
follows: 

§940.11    Inspections  by  State  regulatory 
authority. 

***** 

(g)  Abandoned  site  means  a  surface 
coal  mining  and  reclamation  operation 
for  which  the  regulatory  authority  has 
found  in  writing  that. 

(1)  All  surface  and  underground  coal 
mining  and  reclamation  activities  at  the 
site  have  ceased: 

(2)  The  regulatory  authority  or  the 
Office  has  issued  at  least  one  notice  of 
violation  or  the  initial  program 
equivalent,  and  either 

(i)  Is  unable  to  serve  the  notice 
despite  diligent  efforts  to  do  so;  or 

(ii)  Tht>  notice  was  served  and  has 
progressed  to  a  failure-to-abate 
cessation  order  or  the  initial  program 
equivalent; 

(3)  The  regulatory  authority: 

(i)  Is  taking  action  to  ensure  that  the 
permittee  and  operator,  and  owners  and 
controllers  of  the  permittee  and 
operator,  will  be  precluded  from 
receiving  future  permits  while  violations 
continue  at  the  site;  and 

(ii)  Is  taking  action  pursuant  to  section 
518(e),  518(f),  521(a)(4)  or  521(c)  of  the 
Act  or  their  regulatory  program 
counterparts  to  ensure  that  abatement 
occurs  or  that  there  will  not  be  a 


recurrence  of  the  failure-to-abate, 
except  where  after  evaluating  the 
circumstances  it  concludes  that  further 
enforcement  offers  little  or  no  likelihood  ~ 
of  successfully  compelling  abatement  or 
recovering  any  reclamation  costs;  and 

(4)  Where  the  site  is,  or  was. 
permitted  or  bonded: 

(i)  The  permit  has  expired  or  been 
revoked,  or  permit  revocation 
proceedings  have  been  initiated  and  are 
being  pursued  diligently;  and 

(ii)  The  regulatory  authority  has 
initiated  and  is  diligently  pursuing 
forfeiture  of,  or  has  forfeited,  the 
performance  bond. 

(h)(1)  In  lieu  of  the  inspection 
frequency  established  in  paragraphs  (a) 
and  (b)  of  this  section,  the  regulatory 
authority  shall  inspect  each  abandoned 
site  as  necessary  to  monitor  for  changes 
of  environmental  conditions  or 
operational  status  at  the  site. 

(2)  Before  ceasing  to  perform 
inspections  at  the  frequency  required  by 
paragraphs  (a)  and  (b)  of  this  section  at 
an  abandoned  site,  the  regulatory 
authority  shall: 

(i)  Evaluate  the  environmental 
conditions  and  operational  status  of  the 
site;  and 

(ii)  Document  in  writing  the  inspection 
frequency  necessary  to  comply  with 
paragraph  (h)(1)  of  this  section,  and  the 
reasons  for  selecting  that  frequency. 

PART  842^FEDERAL  INSPECTIONS 
AND  MONITORING 

3.  The  authority  citation  for  Part  842  is 
revised  to  read  as  follows: 

Authority:  Pub.  L.  9S-87.  30  U.S.C.  1201  et 
seq..  and  Pub.  L.  100-34,  unless  otherwise 
noted. 

4.  Section  842.11  is  amended  by 
adding  the  following  new  paragraphs  (e) 
and  (f).to  read  as  follows: 


§  842.1 1    Federal  inspections 
monitoring. 


(e)  Abandoned  site  means  a  surface 
coal  mining  and  reclamation  operation 
for  which  the  Office  has  found  in  writing 
that: 

(1)  All  surface  and  underground  coal 
mining  and  reclamation  activities  at  the 
site  have  ceased: 

(2)  The  Office  has  issued  at  least  one 
notice  of  violation  or  the  initial  program 
equivalent,  and  either 

(i)  Is  unable  to  serve  the  notice 
despite  diligent  e^orts  to  do  so;  or 

(ii)  The  notice  was  served  and  has     . 
progressed  to  a  failure-to-abate 
cessation  order  or  the  initial  program 
equivalent; 

(3)  The  Office: 


(i)  Is  taking  action  to  ensure  that  the 
permittee  and  operator,  and  owners  and 
controllers  of  the  permittee  and 
operator,  will  be  precluded  from 
receiving  future  permits  while  violations 
continue  at  the  site;  and 

(ii)  Is  taking  action  pursuant  to 
sections  518(e).  518(f),  521(a)(4)  or  521(c) 
of  the  Act  or  their  regulatory  program 
counterparts  to  ensure  that  abatement 
occurs  or  that  there  will  not  be  a 
recurrence  of  the  failure-to-abate, 
except  where  after  evaluating  the 
circumstances  it  concludes  that  further 
enforcement  offers  little  or  no  likelihood 
of  successfully  compelling  abatement  or 
recovering  any  reclamation  costs;  and 

(4)  Where  the  site  is.  or  was. 
permitted  or  bonded: 

(i)  The  permit  has  expired  or  been 
revoked,  or  permit  revocation 
proceedings  have  been  initiated  and  are 
being  pursued  diligently;  and 

(ii)  The  Office  has  initiated  and  is 
diligently  pursuing  forfeiture  of,  or  has 
forfeited,  the  performance  bond. 

(f)  (1)  In  lieu  of  the  inspection 
frequency  established  in  paragraph  (c) 
of  this  section,  the  Office  shall  inspect 
each  abandoned  site  as  necessary  to 
monitor  for  changes  of  environmental 
conditions  or  operational  status  at  the 
site. 

(2)  Before  ceasing  to  perform 
inspections  at  the  frequency  required  by 
paragraph  (c)  of  this  section  at  an 
abandoned  site,  the  regulatory  authority 
shall: 

(i)  Evaluate  the  environmental 
conditions  and  operational  status  of  the 
site;  and 

(ii)  Document  in  writing  the  inspection 
fi^quency  necessary  to  comply  with 
paragraph  (f)(1)  of  this  section,  and  the 
reasons  for  selecting  that  frequency. 

PART  843— FEDERAL  ENFORCEMENT 

5.  The  authority  citation  for  Part  843  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-87, 30  U.S.C.  1201  et 
seq.,  and  Pub.  L 100-34.  unless  otherwise 
noted. 

6.  Part  843  is  amended  by  adding  a 
new  §  843.22  to  read  as  follows: 

§  S43.22    Enforcement  aetlons  at 
abandoned  sites. 

The  Office  may  refrain  from  issuing  a 
notice  of  violation  or  cessation  order  for 
a  violation  at  an  abandoned  site,  as 
defined  in  §  842.11(e)  of  this  chapter,  if 
abatement  of  the  violation  Is  required 
under  any  previously  issupd  notice  or 
order. 

(FR  Doc.  88-14737  Filed  6-29-«8: 8:45  am) 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  612 


Drug  Preventkm 
Education 


in 


AOCNCV:  Department  of  Education. 
ACnOH:  Final  regulations. 

summary:  The  Secretary  issues  final 
regulations  for  the  implementation  of 
Drug  Prevention  Programs  in  Higher 
Education.  These  programs  support 
activities  of  drug  abuse  education  and 
prevention  for  higher  education 
students. 

EFFECnvc  date:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  elective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  R.  Fischer,  Drug  Prevention 
Programs,  Fund  for  the  Improvement  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  ROB-3,  Stop 
3331,  7th  and  D  Streets,  SW.. 
Washington.  DC  20202-3331.  Telephone: 
(202)  732-5766. 

SUPVLEMCNTARV  INFORMATION:  On 
October  27, 1966,  the  President  signed 
into  law  the  Anti-Drug  Abuse  Act  of 
1986.  Subtitle  B  of  Title  IV  of  this  Act 
the  Drug-Free  Schools  and  Communities 
Act  of  1986,  provides  for  strong  Federal 
leadership  in  establishing  effective  Aug 
and  alcohol  abuse  education  and 
prevention  programs.  Sections  4131  (a] 
and  (d)  authorize  contracts  and  grants  to 
institutions  of  higher  education  to 
developi  implsaient,  operate,  and 
improve  programs  of  dm^^iuse 
education  and  prevention,  including 
rehabilitation  referral,  for  students 
enrolled  in  institutions  of  higher 
education. 

On  March  7, 1988,  the  Secretary     . 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  the  Drug 
Prevention  Programs  in  Higher 
Education  in  the  Federal  Register  (53  FR 
7312). 

Except  for  minor  editorial  and 
technical  revisions,  there  are  no 
differences  between  the  NPRM  and 
these  Hnal  regulations. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  thie  NPRM,  one  party 
submitted  comments  on  the  proposed 
regulations.  Ah  analysis  of  the  comment 
and  of  the  changes  in  the  regulations 
since  publication  of  the  NPRM' follows. 


Subatiy we.  iaaoes  are  discussed 
ttBdert&e.sectioii  of  the  regulatiena  Is 
which' Aey  pertain.  Technical  and  other 
minor  changes — aod  suggested  chmiges 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Public  Comment 

In  the  NPRM  the  Secretary  invited 
comments  on  the  proposed  regulations. 
The  only  substantive  comment  the 
Secretary  received  suggested  a  chaofe 
in  the  definition  of  eligible  institutions 
that  the  Secretary  is  not  legally 
authorized  to  make  under  the  applicable 
statutory  authority.  Except  for  minor 
editorial  and  technical  revisionst  the 
Secretary  has  made  no  changes  in  these 
regulations  since  publication  of  the 
NPRM. 

Effective  July  1. 198iB,  this  program 
will  be  reauthorized  by  sefction  5131  of 
the  Drug-Free  Schools  and  Communities 
Act,  title  V  of  the  Elementary  and 
Secondary  Education  Act  of  1965  as 
contained  in  title  I  of  the  August  P. 
Hawkins-Robert  T.  Stafford  Elementary 
^nd  Secondary  School  Improvement  Act 
of  1988 (Pub;  L.  168-297).  Becausethere 
are  no  substantive  differences  between 
the  current  and  Be  reauthorized 
program  statutes,  the  Secretary  (toes  not 
-anticipate  any  amendments  to  these 
regulations  based  on  Pub.  L  100-297.  It 
is  anticipated  that  these  regulations  will 
become' effective  after  the  effective  date 
of  Pub.  L  100-297.  For  this  reason,  the 
citation  follbwingeach  section  of  these 
final  ngata^Qim  6as  been  changed  to 
the  appr^riate  U.S. Code  citationfor 
Pub.  L  100>2g7. 

Executive  Order  12291 

These  tegulatians  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as-maior 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Assessment  of  Education  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Dep^ment  bias  determined  that  fiie 
regulations  in  this  document  do  not 
require  transmission  of  information,  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 


lisl  of  Subjects  in  34  CFR  Part  612 

Colleges  and  universities.  Drug  abuse. 
Grant  programs — education.  Reporting 
and  recordkeeping  requirements. 

Dated:  June  7, 1968. 
IMBam  |.  Bennett. 

Seeretary  of-Education. 

(Catalog  of  Federal  Domestic  Assistance 
Nwalwr  S4.183  Drug  Prevention  Programs  in 
Higher  Education) 

The  Secretary  amends  Title  34  of  the 
Cede  of  Federal  Regulations  Chapter  VI 
by  adding  a  new  Part  612  to  read  as 
fi^Iows: 

PflRfTtia— DRUG  PREVENTION 
PROCiMMS  IN  HIGHER  EDUCATION 

aabpert  A— General 

Sac. 

612.1  What  are  the  Drug  Prevention 
Programs  in  Higher  Education? 

812.2  Who  is  eligible  to  receive  an  award? 
m2.3    [Reserved] 

612.4  What  regulations  apply? 

612.5  What  definitions  apply? 

Sabpart  B— IReeerved) 

Suipart  C— How  Does  the  Seeretary  Make 
anAward? 

61Z21    What  types  of  competitions  does  the 
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SlApart  A— General 

$«2.1    Wtiat  are  the  Drug  Prevention 
Pfograms  in  Higher  Educetion? 

TheEltug  Prevention  Programs  in 
Higher  Education  include  the  Institution- 
wide  Program  competitions,  the  Special 
Focus  Program  competitions,  and  the 
Analysis  and  Dissemination  Program 
competitions.  Awards  under  these 
competitions  provide  assistance  to 
imtitutions  of  higher  education  (IHEs)  . 
and  consortia  of  IHEs  to  develop, 
implement,  operate,  and  improve 
pregrams-of  drug  abuse  education  and 
pceventinB.  including  rehabilitation  '' 
tefeEcsl,.fbr  students  Enrolled  in  IlIEs,  ^. 

rAathor'ity:  20  U.S.C.  3211)  .  ..^  r  !  ■-.^, 
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§612^   !\|aiois«iigibl«t^r«c«tv^an 

•«««»y  .         ..■,;,..■., 

(a)  mm  and  consortia  of  IHEs  ore 
eligible  (^  receive  awards  under  these  . 
competitions.  , 

(b)  Art  iapplicant  may  receive  no  more 
than  on^bward  in  any  competition  in 
any  fisco)  year. 

(c)  If  ^i  applicant  has  received  an 
award  iip;a  competition,  the  applicant 
may  not,feceive  a  new  award  in  that 
competi|iion  in  a  subsequent  year  until — 

(ij  The'  Secretary  determines  that  the 
applicant  will  satisfactorily  complete 
the  project  previously  supported;  and 

(2>Thf;  applicant  has  submitted  every 
report  ti^^tit  must  submit  in  connection 
with  thelsrior  project.       *  - 

{d)  In  |ke  case  of  Analysis  and 
Dissemilifition  Program  com)petition8'  '' 
cdnductitf  under  S  612.21(d),  eligibility 
is  limit6^|to  current  or  former  recipients 
of  an  aWard  under—  '  ■' 

(1)  An  institution-wide  Program 
competition  (see  §  612.21(b)):  or  < 

(2)  A  Special  Focus  Program 
competiubn  (see  S  612.21(c)). 
(Authoritij  20  U.S.C  3211) 

jf12J    MMfrvwl) 

§612.4    llfhatrvgulaMonsaiiply? 

The  following  regulations  apply  to  die 
■•'  Drug  Prekfention  Program^  in  Higher 
'Eduttrtic^  '.  ' 

(a)  ThflEducation  Depairtmeiiif?' "2 ''''., 
f..CenerdrAdmintstraiGve  ^illations  '''  ' 
" "  (mx;AR|rm  34  CFR  Part  74  '  *  = 
^  (Administration  oT  Grants)!  Part  75'  f"  '"'■ 
■    (Dii^ct  Grant  Programs).  Part  77 

(Definitions  That  Apply  to  Department 
Regulatibtis).  and  Part  78  (Education 
Appeal  L0ard). 

(b)  Thd  regulations  in  this  Part  612. 
( Aulhoritj|:  20  U.S.C  3211) 


§612.5 

(a)  De^hitions 
followiti] : 
regulatii^ 
77-. 
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(b)  Ot/\ar 
dennitioijill 

.    "Act 

and  Comtiun 


dafMtiens  apply? 

//?  fiZJGA/?.  The 
terms  used  in  these 
are  deHned  in  34  CFR  Part 


definitions.  t\w  following 
also  apply  to  this  part:    ^ 
f]|$ans  the  Drjjg-Free  Schools 
ities  Act  of  1986. 


"Consortium."  as  used  in  this  part. 
.   means  a  group  of  private  or  public 
.    institutions  of  higher  education. 

"Drug  abuse  education  and 
prevention"  means  prevention,  early 
intervention,  rehabilitation  referral,  and 
education  related  to  the  abuse  of  alcohol 
and  the  use  and  abuse  of  controlled, 
illegal,  addictive,  or  harmful  substances. 

"Illicit  drug  use"  means  the  use  of 
illegal  drugs  and  the  abuse  of  other 
drugs  and  alcohol. 

"Institution  of  higher  education" 
means  an  educational  institution  in  any 
State  which — 

(1)  Admits  as  regular  «tudents  only  , 
individuals  having  a  certiHcate  of :  - 
graduation  from  a  high  school,  at  duii"  ^^ 
recotpiized  equivalent  of  such  a     .  ;  ij>„.v 
certincate: 

(2)  Is  legally  authorized  within  such 
State  to  provide  a  program  of  education 
beyond  high  school: 

(3)  Provides  an  educational  program  . 
.  for  whicii  it  awards  a  bachelor's  degree, 

or  provides  not  leis  than  a  two-year 
program  which  is  acceptable  for  full 
credit  toward  such  a  degree,  or  offers  a 
two-year  program  in  engineering, 
mathematics,  or  the  physical  or 
biological  sciences  which  Is  designed  to 
prepare  the  student  \o  work  as  a 
technician  and  at  a  semiprofessional 
level-in  engineering,  scientific,  or  other  • 
. .  technological  iRelds  which  j«qfuire  the 
.  uiiderstaniting  and  application  of  basic 
-'•nginee^ng,'Sd9iitifib,^H- mathematical.  ~ 
I  jMrinciptes  or  loiowledge; . 
■V  r  (4)  Is  «  public  or  other  nonprofit  .,...,, 
i'-'faistitution:  and  V  ...:.,. 

(5)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association  listed  by  the  Secretary 
pursuant  to  this  paragraph  or,  if  not  so 
acQr^dited.  is  an  institution  whose 
credits  are  accepted,  on  transfer,  by  not 
less  than  three  institltions  which  are  so 
accredited,  for  credit  on  the  same  basis 
as  if  transferred  Arom  an  institution  so 
accredited:  Provided,  however.  That  in 
the  case  of  an  institution  offering  a  two- 
year  program  in  engineering, 
mathematics,  or  the  physical  or 
biological  sciences  which  is  designed  to 
prepare  the  student  to  woii(  as  a    , 
tephnician  and  at  a  semiprofessional, 
level  in  engineering,  scientific,  or 
technological  fields  which  requires  th.e 
..understanding and  application  of  baitic 
engineering,  scientific,  or  mathematical .  . 
principles  or  knowledge  if  the  Secretary 
determines  that  there  is  no  nationally 
recognized  accrediting  agency  or 
association  qualiHed  to  accredit  such 
institutions,  the  Secretary  shall  appoint 
,  an  advisory  committee,  composed  of 
persons  specially  qualified  to  evaluate 
.  tra|ning4>rovided  by  such  institutions, 
which  shall  prescribed  the  standards  of 


content,  scope,  and  quality  which  must 
be  met  in  order  to  qualify  such 
institutions  to  participate  under  the 
Elementary  and  Secondary  Education 
Act  of  1965  in  effect  prior  to  October  1. 
1981,  and  shall  also  determine  whether 
particular  institutions  meet  such 
standards.  For  the  purposes  of  this 
paragraph  the  Secretary  shall  publish  a 
list  of  nationally  recognized  accrediting 
agencies  or  associations  which  the 
Secretary  determines  to  be  reliable 
authority  as  to  the  quality  of  education 
or  training  offered. - 

"Limited  enrollinent,"  as  used  in  this 
part,  means  a  total' fall  enrollment  of  iio 
more  thaii  1.000  full-time  and  part-time 
=^«tud6hti.   ■■^'■'-      '  f  ^:- 

{Authority:  ZdiUSuC.  3211)  '■''.'■ 

Subpart  B—[Reterv«<|] 

Subpart  C--How  Does  tlw  Sacretary 
Maka  an  Award? 

§612il    Wtwrttyp— orcowiptWlonsdo— 
tlw  Sfacratary  eondiicit? 

[a]  Geneml.  The  Secretary  conducts 
the  competitigns  described  in 
paragraphs  (b)4c).  and  (d)  of  this     . 
section. 

[b]  Instittitf'on^wide  Program     . 
cojmpetition8.(\)  In  these  competitions, 
the  Secretary  siqiports  projects  to 
develop^  iBiplement.  operate,  and    - 
iniiprQve  progrfnns  of  drug  abuse 
ad«KUttian  and-preveqtion.  including 

.  rehabilitation  referral^  for  students  in 
IHEs. 

'    (2)  These  projects  are  for 
comprehensive.  in8titution-%vide 
programs  designed  to  prevent  or 
eliminate  students'  use  of  illegal  drugs 
and  abuse  of  other  drugs  and  alcohol, 
including  activities  whose  direct  or 
indirect  purpose  is  to  train  students, 
faculty,  and  staff  in  drug  abuse 
educationand  prevention.        > 

[c]  Speciai  Focus  Program 
competitions — (1)  General.  In  these 
competitions,  the  Secretary  supports 
projects  addressing  one  or  more  specific 
approaches  or  problem  areas  related  to 
drug  abuse  education  and  pxevention  for 
students  enr611(§d  in  IHEs. 

.  \^)  Approaches  and  problem  areas. 
"The  Secretary  may  conduct   , 
compefitipny  based  on  the  fqlltHwing 
individual  approaches  or  problem  areas:,. 

(i)  The  formulation  of  promising  new 
approaches  to. individuals  and         ,.j 
institutional  leadership  and ',    ..       .• 
responsibility.  1     ; 

(ii)  The  development  and 
implementation  of  pro-ams  conducted     , 
in  conjunction  with  national  student 
networks  or  organizations.  • 
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(iii)  The  development, 
implementatioa,  operaKon,  or 
improvement  of  programs  that 
concentrate  on  the  following  individual 
items  or  combination  of  these: 

(A)  Specific  types  of  drug  use  or 
alcohol  abuse. 

(B)  Specific  approaches  to  the 
prevention  of  drug  use  or  alcohol  abuse. 

(C)  Particular  student  activities  or 
elements  of  campus  life. 

(d)  Analysis  and  Dissemination 
Program  competitions.  In  these 
competitions,  the  Secretary  supports 
protects  to  analyze  and  disseminate 
successhil  project  designs,  policies,  and 
results  of  projects  supported  under 
Institution-wide  Program  competitions 
and  Special  Focus  Program 
competitions. 

(Authority:  20  U.S.C  3Zn) 

$612,22    How-doMttM  Secretary  evaluate 
•n  applcatibn? 

(a)  For  each  competition,  the 
Secretary  evaluates  an  application  on 
the  basis  of  the  applh:able  selection 
criteria  in  §  612.23. 

(b)  The  Secretary  awards  up  to  100 
points  for  the  selection  criteria, 
including  a  reserved  15  points  to  be 
distributed  in  accocdance  with 
paragraph  (c)  of  this  section.  The 
maximum  possible  points  for  each 
criterion  iaa  competition,  exclusive  of 
the  reserved  points,  is  indicated  in 
parentheses  in  §  612.23(c)  following  the 
title  of  that  criterion  appearing  in  the  Ust 
of  criteria  applicable  to  the  competition. 

(c)  The  Secretary  distributes  the 
reserved  15  points  among  the  applicable 
criteria  in  §  612.23.  The  Secretary 
announces  the  distribution  through  a 
notice  in  the  Federal  Register. 

(Authority:  20  U.S.a  3211) 

§  612.23    What  Micction  crtteria  does  the 
Secretary  use? 

(a)  Use  of  selection  criteria.  The 
Secretary  uses  the  selection  criteria 
described  in  paragraph  (b)  of  this 
section  to  evaluate  applications  in  the 
competition  conducted  under  this  part. 
The  selection  criteria  applicable  to  each 
competition  are  Ksted  in  paragraph  (c) 
of  this  section. 

•(b)  Genera/ criter/o — (1)  Need.  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
project  meets  specific  needs  in  drug 
education  and  prevention  for  students 
enrolled  in  insHtutions  of  higher 
education  that  will  participate, 
including — 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  appUcant  identified  those 
needs;  and 


(iii),  The  benefits  to  be  gained  t^ 
meeting  those  needs.^ 

(2)  Design.  The  Secretary  reviews 
each  application  ta.  determine  the 
quality  of  thetlesign  of  the  project, 
incliuling'— 

(i)  The  extoit  to  which  project 
activities  are  appropriate  te  and 
designed  to  meet  the  objectives  of— 

(A)  The  competition:  and 

(B)  The  proposed  pmjectr 

(ii)  The  extent  to  which  the  (H'ojecf » 
design  t^ea  into  account  researdi 
findings,  scholarly  information,  and 
information  on  exemplary  practices;  and 

(iii)  The  extent  aqa  magnitude  of  the 
benefits  that  the  design  is  likely  to 
produce  for  students  in  die  applicantfs 
institution  or  stubnt  enrolled  in 
institutions  of  higher  education. 

(3)  Methods  and  management  plan. 
The  Secretary  reviews  each  application 
to  determine  the  quality  of  the  methods 
and' management  plan  proposed  for 
implementing  the  design  of  the  project, 
including — 

(i)  The  ractent  to  which  the  methods 
for  implementing  the  design  ef  the 
project  and  ftv  achieving  the  objectives 
of  the  project  are  appropriate; 

(ii)  The  extent  to  which  the 
management  plan  is  likely  to  be 
effective  and  will  ensure  proper  and 
efficient  administration  of  the  project; 
and 

(iii)  The  quality  of  the  applicant's 
managemoitplan  to  use  its  resources 
and  personnel  to  achieve  each  objective. 

(4)  Key  personnel,  (i)  The  Secretary 
reviews  each  application  to  determine 
the  quality  of  key  personnel  the 
applicant  plans  to  use  in  the  project, 
including — 

(A)  The  quahficatfons  of  the  project 
director  (if  one  is  used)  and  of  the  other 
key  personnel  to  be  used  in  the  project; 

(B)  The  extent  to  Which  key  personnel 
can  provide  specialized  knowledge 
necessary  for  the  success  of  the  project 
or  have  access  to  that  knowledge;  and' 

(C)  The  time  that  each  key  person  will 
commit  to  thp  project. 

(ii)  In  evaluating  personnel 
qualifications  under  parag^ph 
(b)(4)(i)(A)  of  dlis  section,  the  Secretary 
considers  experience  and  training,  in 
fields  related  to  the  objectives  of  the 
project,  as  well  as  odier  qualifications 
that  relate  to  the  quality  of  the  project 

(5)  Evaluation.  The  Secretary  reviews 
each  application  to  determine  the 
quality  of  the  plan  for  evaluating  the 
project,  including  die  extent  to  which 
the  applicant's  mediods  of  evaluation — 

(i)  Are  adequate  and  appropriate  to 
the  project,  and 

(ii)  Are  objective  and  will  produce 
quantitative  and  qualitative  data  that 
are  vahd  and  reliable. 


(6)  Cost  effectiveness  and  budget 
clarity.  The  Secretary  reviews  each 
applicatian-  to  detormine  the  extent  to 
which — 

(i)  Costs  are  reasonable  in  relation  to  - 
the  objectives  of  the  project; 

(ii)  The  budget  is  adequate  to  support 
the  project;  and 

(iii)  Allocations  ef  resources  in  the 
budget  are  clearly  related  te  the- 
objectives  ef  the  project. 

(7)  Organizationet  commitment.  The 
Secretary  considers  thft  extent  ef  the 
applicant'.s  organizational  commitment 
to  the  project,  its  capacity  to  continue 
the  project,  and  the  Ukelihood  that  it 
will  continue  the  project  when  Federal 
assistance  ends. 

(c)  Specific  competition  criteria — (Ij 
Institution-wide  Program  competitions. 

(i)  Need.  (5  points)  (see  S  612.23(b)(1)]. 

\n) Design,  (^points) (see 
1812.23(b)(2)). 

(iii)  Methods  and  management  plan. 
(15  points)  (see  1 612.23(b)(3)). 

(iv)  Key  personnel.  (10  points)  (see 
1612.23(b)(4)). 

(v)  Evaluation.-\\Q  points)  (see 
§  612.23(b)(5)). 

(vi)  Cost  effectiveness  and  budget 
clarity.  (10  points)  (see  |  »12.23(bt(6)). 

(vii)  Organizational  commitment.  (15 
points]  (see  §&12.23(b)(7)). 

(2)  Special  Focus  Program 
competitions. 

(i)  The  formulation  of  promising  new 
approaches  to  individual  and 
institutional  leadership  and 
responsibility. 

(A)  Need.  (10  points)  (see 

§  612.23(b)(1)].  * 

(B)  Design.  (30  points)  (see 
§  612.23(b)(2)). 

(C)  Methods  and  management  plan. 
(15  points)  (see  §  612.23(b)(3)). 

(D)  Key  personnel.  (20  points)  (see 
S  612.23(b)(4]). 

(E)  Evaluation.  (0  points)  (see 
§612.23(b)(5]). 

(F)  Cost  effectiveness  and  budget 
clarity.  (10  points)  (see  5612.23(b)(6)). 

(ii)  The  development  and 
implementation  of  programs  conducted 
in  conjunction  with  national  student 
networks  or  organizations. 

(A)  Design.  (20  points)  (see 
§  612.23(b)(2)). 

(B)  Methods  and  management  plan. 
(20  points)  (see  S  612.23(b)(3)). 

(C)  Key  personnel.  (15  points)  (see 
§  612.23(b)(4)). 

(D)  Evaluation.  (10  points)  (see 
§  612.23(b)(5)). 

(B,\Cost  effectiveness  and  budget 
clarity.  (10  points)  feee  }  ei2,29(b)(6)). 

[FyOrganizational  commitment  (10 
points)  (see  {6t2.23(bK7)). 
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(iii)  The  development, 
implementotion,  operation,  or 
improvement  of  programs  that 
concentrate  on  specific  types  of  drug 
use  or  alcohol  abase;  specific 
approaches  to  the  prevention  of  drug 
use  or  alcohol  abuse;  particular  student 
activities  or  elements  of  campus  life;  or 
a  combination  of  these. 

(A)  Need  (15  points)  (see 
§612.23{b]Cl)). 

(B)  £tes4in- (20  points)  (see 
§  612.23(bfe)). 

(C)  Methods  and  management  plan. 
(15  points)  (see  S  612.23(b)(3)). 

(D)  Keypersonnel  (15  points)  (see 
§612.23{bK«). 

(E)  Evaluation.  (10  points)  (see 
5612.23{bKB)). 

(F)  Cost  effectiveness  and  budget 
clarity,  (iq  points)  (see  §  612.23(b)(6)). 

(3)  Anafy^is  and  Dissemination 
Program  competitions. 

(i)  Desi^.  (30  points)  (see 
§612.23(b||!)). 

(ii)  Methods  and  management  plan. 
(20  points)!  ("««  9  612.23(b)(3)). 

(iii)  Key  personnel.  (15  points)  (see 
§612.23(b)(f)). 

(iv)  Evaluation.  (10  points)  (see 
Sei2.23(b){i)). 


(v)  Cost  effectiveness  and  budget 
clarity.  (10  points^  (see  §  612.23(b)(6)). 
(Authority:  20  U.S.C.  3211) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  nuint>er  1840-0587) 

§612.24    WHataddttloral  factors  doe*  th* 
Socrotiry  cenaldT? 

After  applications  are  scored  and 
placed  in  rank  order,  the  Secretary,  in 
selecting  applications  for  funding,  seeks 
to  achieve  an  equitable  distribution  of 
funded  projects  by  considering  the 
following  factors: 

(a)  Geographic  Regions. 

(b)  Two-year  and  four-year  IHEs. 
'  (c)  Public  and  private  IHEs. 

(d)  IHEs  with  limited  enrollments. 
(Authority:  20  U.S.C,  3211) 

S612.25    Wlwt  other  information  nuyth* 
Secretary  r«quest7 

■    In  any  competition,  after  applications 
are  scored  and  placed  in  rank  order,  the 
Secretary  may  request  of  an  applicant 
oral  information  related  to  its 
application.  The  information  requested 
will  be  relevant  to  the  applicable  criteria 
and  will  be  used  to  verify  or  clarify 
informatien  about  a  project  or  about  the 
applicant  in  the  Secretary's  evaluation 
of  anaf^lication. 


(Authority:  20  U.S.C.  3211) 

Subpart  O— What  Conditione  Must  Be 
Met  by  a  Grantee? 

§612.31    WtntahaN  a  grant**  ensure  witli 
r*gard  to  proi*et  mat*rtais? 

A  grantee  shall  ensure  that  any 
materials  the  grantee  produces  or 
distributes  with  funds  provided  under 
this  part  reflect  the  message  that  illicit 
drug  use  is  wrong  and  harmful. 
(Authority:  20  U.S.C.  3221) 

§612.32    What  must  an  instnutioi«-wid* 
Program  proi*ct  inciud*? 

A  recipient  of  an  award  under  the 
Institution-wide  Program  competition 
shall— 

(a)  Conduct  an  initial  and  a  final 
assessment  of  the  extent  to  which  the 
recipient's  students  use  illegal  drugs  and 
abuse  alcohol  and  other  drugs;  and 

(b)  (1)  Develop  an  institution-wide 
drug  and  alcohol  policy  with  respect  to 
its  students;  or 

(2)  Review  and,  if  necessary,  revise  an 
existing  policy  regarding  dnigs  and 
alcohol. 

(Authority:  20  U.S.C.  3211) 

[FR  Doc  68-14749  Filed  6-2»-B8:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  121  and  135 

(Oocketlto.  25642;  NoUc*  Na  8S-11) 
RIN  2120-AC72 

Improved  Survival  Equipment  for 
Inadvertent  Water  Landings 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  new 
requirements  for  water  survival 
equipment  carried  aboard  airplanes  and 
rotorcraft.  The  requirements  would 
apply,  after  specified  dates,  to  U.S. 
certificate  holders  that  conduct  common 
carriage  operations'  with  airplanes  and 
rotorcraft.  This  proposal  is  in  response 
to  the  Airport  and  Airway  Safety  and 
Capacity  Enhancement  Act  of  1987 
(Public  Law  100-223)  and  relates  to 
safety  recommendations  by  the  National 
Transportation  Safety  Board.  The 
proposed  requirements  are  intended  to 
increase  the  likelihood  of  aircraft 
passengers  surviving  a  crash  landing  in 
water. 

DATE:  Comments  must  be  received  on  or 
before  November  28, 1988. 
ADDRESS:  Comments  on  this  notice 
should  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-10),  Docket  No.  25642,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  Comments 
delivered  must  be  marked:  Docket  No. 
25642.  Comments  may  be  examined  In 
Room  915G  weekdays,  between  8:30 
a.m.  and  5  p.m..  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  W.  Nelson,  Aircraft  Engineering 
Division  (AWS-120),  Office  of 
Airworthiness,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591: 
Telcphonij  (202)  267-9574. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  relating  to  the  environmental, 
energy,  federalism,  or  economic  impact 
that  might  result  from  adopting  the 
proposals  in  thi»  notice  are  also  invited. 
Substantive  comments  should  be 
accompanied  by  cost  estimates. 
Comments  should  identify  the  docket  or 
notice  number  and  should  be  submitted 


in  triplicate  to  the  Rides  Docket  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for = 
comments  will  be  considered  by  the 
Administrator  before  taking  action  on    - 
this  proposed  rulemaking.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  will  be  available,  both  before 
and  after  the  closing  date  for  comments    - 
in  the  Rules  Docket,  for  examination  by 
interested  persons.  A  report 
summarizing-each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  25642."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  cqpy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Adbiinistration,  OfBce 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRM's  should 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  Notice  of  I^oposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

This  notice  is  in  response  to  Public 
Law  (Pub.  L)  100-223,  entitled  "Airport 
and  Airway  Safety  and  Capacity  . 
Enhancement  Act  of  1987,"  which  was 
enacted  December  30, 1987.  Speciflcally. 
section  303(a)  of  Pub.  L.  100-223  requires 
that  the  Secretary  of  Transportation,  not 
later  than  180  days  after  the  date  of 
enactment,  initiate  a  rulemaking 
proceeding  to  consider  requiring  (1) 
adequate,  uniform  life  preservers,  life 
rafts,  and  flotation  devices  for 
passengers,  including  small  children  and 
infants,  on  flights  of  an  air  carrier  which 
the  Secretary  determines  will  partly 
occur  over  water,  and  (2)  adequate 
information  and  instructions  as  to  the 
use  of  such  preservers,  rafts,  and 
flotation  devices. 

This  notice  also  addresses  passenger  - 
safety  during  evacuations  that  are 
.  carried  out  in  water,  particularly  those 
-  which  result  from  inadvertent  water 
.  landings.  Inadvertent  water  landings  are> 
the  most  critical  type  of  landings  firom 


the  standpoint  of  passenger  survival 
because-of  the  lack  of  tirae-fer 
preparation  for  landiAg.  water  impact, 
and  evacuation,  and  the  likelihood  of 
major  cabin  structural  damage.  This 
notice  also  contains  proposals  to      -  -   - 
enhance  safety  in  planning  ditchings.  A 
planned  ditching,  in  contrast  with  an 
inadvertent  water  landing,  permits  the 
crew  to  plan  the  landing  for  the  least 
structural  damage  and  affords  some 
time  for  the  preparation  for  impact  and 
evacuation.  The  proposals,  if  adopted, 
would  improve  passenger  survivability 
by  improving  survival  equipment  and 
are  based  on  studies  by  the  FAA  and  a 
study  and  recommendations  by  the 
National  Transportation  Safety  Board 
(NTSB). 

The  likelihood  of  at  least  some  part  of 
passenger-carrying  flights  conducted 
under  either  Part  121  or  Part  135  within 
the  United  States  occurring  over  water 
is  quite  high  and  is  sufficient  to  warrant 
applicability  of  the  proposals  to  all 
passenger-carrying  aircraft  operated 
under  those  parts.  However,  there  may 
be  practical  and  operational 
considerations  which  could  affect  the 
extent  to  which  the  proposed 
requirements  should  be  applied  to  other 
aircraft  operations.  Thus,  detailed 
comments  and  relevant  economic  data 
are  requested  to  assist  the  FAA  in 
determining  the  extent  to  which  the 
proposal  should  be  applied. 

FAA  Staff  Study 

In  August  1984,  the  FAA  completed  a 
staff  study  on  inadvertent,  survivable  air 
carrier  water  accidents.  The  staff  study^ 
considered  a  broad  range  of  passenger 
survival  issues,  including  accident 
statistics,  analysis  of  the  potential 
hazards  associated  with  water  type 
accidents,  and  the  feasibility  of  various 
means  of  addressing  these  potential 
hazards.  The  study  concluded  that 
water  survival  equipment  requirements 
in  the  regulations  for  the  U.S.  air  carrier 
fleet  were  adequate.  The  study  did 
acknowledge  the  potential  for 
improvement  in  individual  flotation  seat 
cushions,  life  preservers,  and  inflatable 
evacuation  slides. 

National  Transportation  Safety  Board 
Study  and  Recommendations 

Subsequent  to  the  FAA  staff  study, 
the  NTSB  conducted  an  independent 
study  on  water  survival  from  the  unique 
point  of  view  of  accident  experience, 
taking  into  consideration  the  findings  of 
the  FAA  study  and  the  survival 
scenarios  of  several  recent  aircraft 
wateraccidents  which  the  NTSB  had   -: 
investigated.  The  NTSB  study  is 
presented  bi  Report  No.  NTSB/SS-85/ 
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02.  Safety  sikly— Air  Carrier  Overwater 
Emergency  Equipment  and  Procedtires. 
dated  June  ta  1985.  The  report  is 
available  fnwi  the  National  Technical 
Information  jService;  ^rihgfield. 
Virginia  2216|.  (The  Covenunent      • 
Accession  N^ber  of  the  re^rt  is  PB85- 
917006.)  In  andition,  a  copy  of  the  report 
can  be  foun^  in  the  docketfor  this 
rulemakingj>roceeding. 

The  NT^  issued  a  series  of  safety 
recommendaiions  based  lai^tely  on  the 
findings  of  i\^  study.  The  NTSB 
recommended  that  Parts  121  and  135  be 
amended  to  inequire,  -for  passenger- 
carrying  aircraft  operating  under  these 
parts,  the  installation  of  both  life 
preserv  ers  aitd  flotation  seat  cushions 
for  passengets.  and  that  life  preservers 
be  equipped  With  automatically 
activated  suk^ivor  locator  lights.  The 
NTSB  also  recommended  that  Part  121 
be  amendedl  to  require  quick  release 
girts  and  hatidholds  on  emergency 
evacuation  glides  to  increase  their 
usefulness  an  flotation  devioesin^the  • 
event  of  a  vvjater  landing. 

These  recommended  equipment 
iniprovemeilt^  place  greater  emphasis 
on  the  inadvertent  water  impact  type  of 
accident  wh|ii:h  experience  has  shown 
has  a  greater  likelihood  of  occurrence 
and  is  potentially  more  hazardous  than 
the  planned  [pitching.  The  requirement  to 
install  both  If e  preservers  and  flotation 
seat  cushioTts  would  virtually  eliminate 
the  consequMices  of  confusion  and 
uncertainty  ^ong  occupants 
concerning  flie  type  of  flotation 
equipment  available  in  the  event  of  an 
inadvertent  water  landing. 
Confusion  hfis  arisen  on  occasion 
when  passengers,  who  mistakenly 
believed  thait;  all  seat  cushions  are 
intended  foij  flotation,  attempted  to  use 
non-flotatio(i  I  cushions  for  buoyancy 
rather  than  tile  life  preservers  which  had 
been  provided  for  them  beneath  their 
seats.  These  fiew^quirements  would 
ensure  that  ^^ch  occupant  is  provided  a 
life  preservcjij  which  provides  the  basic 
benefits  of  l^igh  buoyancy  and  water 
stability.  In^dition,  each  occupant 
would  be  afrorded  the  back-up  flotation 
means  proviqed  by  seat  cushions  in  the 
event  of  a  severe  water  iinpact  accident. 
Many  of  theiSeat  cushions  would  likely 
float  free  foB^wing  impact  and 
structural  bilQak  lip.  In  such  case,  those 
seat  cushiod^  could  become  an 
additional  and  vital  means  of  emergency 
flotation  foTj^ome  occupants. 

The  quick)  Release  girt  and  handhold 
provisions  fpf  slides  would  provide 
occupants  With  a  masB  platform-type 
flotation  means  (in  other  words,  a  form 
of  life  raft)  fpr  use  follo%ving  a  sudden 
and  unexpected  water  impact.  Although, 
the  life  rafts,  fwe  mentioned  in  Pub.  L. 


100-2^  the  modified  slldfes  with  quick 
release  girts  are  poientiaUy  the  most    - 
effective  mass  flotation  device  for  use  in 
an  inadvertent  water  landing.  Retrieval 
from  stowage  and  deployment  ^iife 
rafts  require  a  degree  Of  team  effort  and 
preplanning  and.  at  times,  may  involve 
difficulty  and  some  delay. 

The  NTSB  has  recommended  that  the 
life  preservers  installed  in  aircraft  be 
required  to  meet  the  most  current 
revision  of  Technical  Standard  Order 
(TSO)-Gl3.  While  there  is  no  need  for 
mandatory  replacement  of  serviceable 
life  preservers  with  those  that  would 
meet  current  1SO-G13,  tliCTe  is  merit  in 
seeking  the  highest  practical  equipment 
performance  level  reflected  in  the 
various  TSO  revisions.  Technical 
Standard  Onier-Cl3e.  adopted  April  23, 
1986,  specified  a  cut-off  date  of  April  23, 
1988,  after  which  all  newly 
manufactured  life  preservers  identified 
as  being  approved  under  the  TSO 
system  would  be  required  to  meet  the 
most  current  TSO.  llie  cutoff  date  was 
established  to  promote  the  eventual 
upgrading  of  life  preservers  in  the  fleet 
to  the  hi^r  performance  level  specified 
in  TSO-<]13e  by  assuring  that 
replacement  articles  manufactured 
under  the  TSO  system  met  the  higher 
standards.  The  FAA  has  since  rescinded 
the  cutoff  date  (53  FR  6913:  March  3, 
1988)  to  provide  the  opportunity  for 
public  comment  on  the  issue  of  fleet 
retrofit  in  context  with  this  notice  of 
proposed  rulemaking.  Accordingly,  by 
this  notice,  the  FAA  requests  comments, 
technical  analyses,  economic  data,'  and 
o'ther  information  relevant  to  Oie  quality 
of-retrofit  life  preservers  to  determine  if 
the  original  objective  of  the  cut-off  date 
specified  when  TSO-Cl3e  was  adopted 
isapprop'riate,  6r  whether  alternative 
action  should  be  pursiied.  Based  on  the 
comments  received  in  response  to  this 
notice,  the  FAA  will  determine  the 
appropriate  action  regarding  revision  of 
the  TSO  without  further  soliciting 
additional  public  comments. 

The  NTSB  has  recoinmehded  that  I^rt 
121  and  Part  135  be  amended  to  require 
that  stowage  compartments  for 
passenger  life  preservers  be  located 
where  the  life  preservers  will  not  be' 
susceptible  to  impiact  dfamage  and  seat 
collapse,  or  to  cabin  flooding. 

Ingeneral,  with  r^ardlo  the  cturent 
Part^l21  and  Part  135  fleet;  whenever  a 
life  preserver  is  provided  for  a 
passenger,  it  is  usually  stowed  just 
beneath  the  passenger  seat.  To  retrieve 
a  life  preserver,  the  passenger  leans 
forward  and  reaches  beneath  the 
forward  edge  of  the  passenger  seat.  In 
some  aircraft  the  underseat  stowage 
compartment  is  equipped  with  a 
retaining  closure  or  pocket  flap  which    >■ 


must  be  released  or  unsnapp^  iriW' — 
necessitating  an  additional  motion  en 
the  part  of  the  passenger  reMeving  the 
life  preserver.  Accident  experience  and 
research  testing  have  demonstrated  that 
typical  airiine  passengers  have  difficulty 
in  retrieving  life  preservers  stowed  in 
such  a  manner,  and  that  such  stowage 
beneath  a  passenger  seat  makes  the  life 
preservers  vulnerable  to  water  impact 
damage,  seat  collapse,  and  post-impact 
flooding,  all  of  which  might  occur  in 
inadvertent  water  impacts. 

Althou^  iinprovement  in  accessibility 
and  retrieval  df  life  preservers  is 
possible  arid  would  substantially 
enha'iice  passenger  water  survival  in 
general,  the  advantages  that  would  be 
gained  by  prohibiting  ^ihderseat  stowage 
of  life  preservers  would  niot  outweigh 
the  disadvantages.  In  view  of  the  limited 
available  space  around  a  passenger  seat 
for  the  installation  of  personal  safety 
equipment  items  such  as  life  preservers, 
passenger  information  cards,  and 
supplemental  oxygen  masks,  stowage  of 
life  presetvers  beneath  the  seat  is  a 
reasonable  location.  There  are  problems 
with  alternative  stowage  locations. 
Space  is  especially  scarce  in  smaller 
sized  cabins.  Due  to  the  added  risk  of 
passenger  hi|ury  diiring  crash  landings, 
seat  back  stowage  space  should  not  be 
used  for  hard  objects.  Stowage  in  that 
location  could  also  make  life  preservers 
vulnerable  to  pilferage,  which  service 
experience  has  shown  to  be  a  serious 
problem.  Pilfered  equipment  is 
unavailable  to  passengers  when  needed 
in  an  emergency  and  creates  a  large, 
unwarranted  expense  for  the  operators. 
The  adverse  conditions  of  impact 
damage,  seat  collapse,  and  cabin 
flooding  are  addressed  in  the  basic 
structural  design  of  an  airplane.  The  " 
FAA  currently  has  underway  a  major 
regulatory  program  to  improve  structural 
impact  protection  and  seat  strength  for 
airplanes  and  rotorcraft  There  is 
insufficient  basis  to  conclude  that 
passenger  safety  under  severe  water 
impact  conditions  involving  major 
structural  failures  and  cabin  flooding 
can  be  improved  to  any  significant 
degree  by  relocatii^  lile  preserver     . 
stowage  location.  However,  as 
mentioned  before,  there  is  merit  in  the 
objective  of  improving  life  preserver 
accessibility  and  retrievability.  The  -;f'-< 
FAA  proposes  in  this  notice  new     .  < 
requirements  that  would  improve 
accessibility  and  retrievability  of  life 
preservers. 

The  NTSB  has  also  recommended  that 
Parts  121  and  135  be  amended  to  require 
that  airplanes  carry  approved  life 
preservers  designed  specifically  for 
infants  and  children.  This  proposal 
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includes  reqmremeDta  Eor  stick  hie 
preservers. 

In  TSO-C13*  life  pteserver  catagpiies 
are  determioed  by  minJiHW  buoyant 
force;  For  example,  the  infant  caliegory 
of  preserver  having  a  weight  of  wearer 
criteria  of  under  35  pounds  would  be 
required  to  have  a  nuBimum.  buoyant 
force  of  20  pounds  in  &esh  water  at  70* 
F.  ±  5*. 

Cumnt  EiiMiguBcy  Ei|iii|iiiiflut 
Requirrnnants 

For  extended  overwater  fTights, 
current  Parts  121  and  135  contain 
extensive  equipment  recyiirements  to  be 
used  in  the  event  of  pbimed  dftching. 
Part  121  also  requires  for  any  overwater 
operation  that  a  fife  preserver  or  an 
approved  flotation  means  be  provided 
each  occupant  of  the  airplane.  TppricaRy. 
in  current  practice,  an  approved 
flotation  device  may  be  a  lifis  preserver) 
an  inflatable  device,  or  a  flotation  seat 
cushion  approved  under  an  applicable 
TSO.  For  extended  overwater 
operations.  Parts  121  and  135  require 
that  a  life  preserver  be  pi tw  hied  fw 
each  occupant  of  the- attptane.  This 
requirenent »  contained  in  {§  121.339 
and  135.167,  respeethrely. 

Discusrioii  ef  the  Pnipdeale 

This.  ootiGe  addsewes  sir  carrier 
oper^ons,  as  called  iar  by  Pubi  L 100- 
22a  tt  abo  covers  emmmeniaA 
operations  invatving  intractBte  common 
cairiaige.  In  addition,  the  FAA  invites 
the  public  to  expiBss  views  and  subnit 
infiiinBatioQ  legBidBig  passenger  siJety, 
includmg  water  swvival  equipment,  for 
all  cwnipfTori  operatars.  By  tkn  notice, 
the  FAA  saiicits  vinvs,  tecfaaeal 
informatiaD,  eeommie  dots,  and  any 
other  infonoatian  whkh  might  be  useful 
in  an  assessanent  of  the  safety 
requirements  established  tot  coomiercial 
operators  wkkfa  oondset  operations 
under  Part  125  for  p(n8tt)le  fntute 
rulemaking. 

The  FAA  proposes  to  amend  vanom 
regulations  to  address,  bom  the 
standpoint  of  improved  individual 
survival  equipmeot,  the  survivabihty  of 
passen.gers  ftrilewing  an  accident  in 
which  an  airplane  inadvertently 
contacts  a  body  of  water  during  a  phase 
of  fli^.  such  as  during  an  overwater 
approach  to  lancyng  or  a  departure 
overwater.  The  specifie  proposids  are 
based  to  a  large  extent  on  service 
experience,  feasibyity  analysts,  and  the 
accident  survivability  scenarios  of 
aircraft  operated  under  both  Parts  121 
and  136.  The  pn^lKtsala  would  be 
ajipbcable  to  both  airplanes  and 
rotorcraft.  indudii^  those  eqiupped  with 
floats  for  water  landingn  The  notice 
addresses  survival  equipment  for  all 


pasw.ngprs.  JacladingnQn-revenae 
passesfsts  carried  snivord  cargo 
aircraft 

The  cuissnt  eqpiipmeni  inspection 
requirenKBts  u  1 13&J77(b>  would  be 
placed  in  •  mace  sppioptiate  location  in 
proposed  new  |  laStMft.  Proposed  new 
9 135.166  contains  tequkrenicnts  similar 
to  the  reqiBifes>enls  ef  ennent  1 121.309 
(a)  and  (b)  andalsoincfaideaptoposals 
similar  to  the  changfs  propossd  to  that 
secti(m.  Cnirent  1 12U6ft  contains 
general  eaefgncy  e%MipnieBt 
requttesMntSt.  The  ptfosod  reviaians  to 
this  section  inckde  wqniiements  for  life 
preserver  retentian,  rcMcval,  donning 
procedures,  and  infiatioD  actatstion 
means.  The  proposed  chsnges  would 
incorporate  cooApHance  dates  tor  these 
new  requirements. 

Lite  PiusBivers 

Sections  121.33g  and  135.167  would  be 
revised  to^make  it  deax  that  after  3 
years  after  the  eShctive  dateof  the  rule, 
the  life  preserver  reqiarements  would  be 
deleted  and  those  requirements.would 
be  placed  in  revised  \  121340  and  new 
§  13&168, 

After  3  years  after  the  effective  date 
of  the  rule,.  ^  12L340  and  xww  1 135.168 
would  reqguire  that  both  an  approved 
fli^tion  seat  cushion  and  a  life 
preserver  with  an  automatically 
activated  survivor  locator  Bght  be 
provided  for  each  sccapant  Current 
§  121.34a  requires  dint  each  sirplane  be 
equipped  witbeitbw  a  life  preserver  or 
an  approved  flotation  seat  cushion  for 
each  occiftant 

The  provision  in  }  121.34a(b)  for 
deviation  to  operate  an  airplane  without 
the  require^  life  preservers  would  be 
eliminated  since  life  preservers  would 
be  required  regardless  of  whether  the 
airpliuie  is  invi^ved  in  overwater 
operation. 

Proposed  revisions  to  S  121.340  snd 
new  S135l168  would  further  require  that 
in  the  event  faifants  and  children  are 
carried  aboard  the  aircraft,  each  infmit 
and  child  must  be  provided  with  s  life 
preserver.  These  preservers  would  be 
required  to  be  designed  specificaDy  for 
infants  and  children  and  must  be 
equipped  with  an  automatically 
activated  survivor  locator  light.  The  life 
preservers  would  be  required  to  be 
designed  to  raise  the  wearer's  upper 
torso  (i.e.,  from  the  waist  up)  out  of  the 
water  to  cope  with  the  detrimental 
effects  of  hypotherinin.  Adidts 
accompai^ing  infants  and  children 
would  be  provided  with  die  life 
preserver  pn v  to  flight  The 
requirements  £w  infant  and  chiU  life 
preservers  wo^  become  effective  1 
year  after  the  effective  date  of  the  Qnal 
riile.  The  1-year  period  is  considered 


necaasacy  to  attsw  oiwrntors  sufficient 

lead  tiiM.  to  obtnasamd  install  the  infant 
and  child  Ufe  pnserrtrs. 

Prep— sdnvisiBBSto  1 12L3ie  and 
new  §  135 J»  wophft  rsipiirc  that  the 
stowage  packet  for  S0di  passenger  bfe 
pi  I  m  v%f  I  iinist  be  an  appsiwed  pocket 
wbidi  atlaws  Ihejaaisnger,  ndng  only. 
one  hand,  to  readily  locate  tte  pocket    -. 
open  it  grasp  the  life  piessrver.  and 
retrieve  ifc.  kton^  andsrsent  hfe 
pi^esesvcr  comportments  carrefrtly  in 
service  are  designed  for  one  hand 
retrievaL  For  odier  sHnwsge 
compartments,  sach  as  overhead 
compartments,  this  lequiruiHeul  could 
entail  the  poshing  or  pofling  open  a 
comportment  and  grasping  rite  device 
with  one  hand.  For  those  existing 
compartments  ttnrt  wo^  not  meet  the 
proposed  reqnfacment,  the  modfficattons 
to  the  cuniyui'  tinunts  accessory  to  meet 
the  proposed  requirement  are  expected 
to  be  minor.  The  FAA  recognizes,   '■ 
however,  that  became  of  design 
characteristics  and  space  liraftations  of 
small  cabins,  there  ceaM  be  problems  - 
for  certain  Part  135  atrcawft  operators  to 
provide  and  stpvrlffe  preservers. '' 
Therefore,  the  PAA  ainlcits  rrievant 
comments,  teehnical  analyses,  economic 
data,  and  odter  informatian  to  assist  in 
determining  the  extenfto  which  the 
proposal  dioirid  be  applied.  Each 
passefligBr  life  preserver  other  than  an 
infant  or  chfld  Hfe  preserver  must  be 
stowed  in  an  approved  pocket 

The  proposed  requirements  for  life 
preservers  and  unproved  life  preserver 
stowage  compartments  would  become 
effective  3  years  alter  the  effective  date 
of  the  flnal  nle.  The  3-year  period  is 
considered  necessary  to  aUow  operators 
sufficient  lead  time  to  redesign  and 
modify  equipment  storage  provisions  if 
necessary,  procure  and  install  the 
equipment  items,  add  revise  related 
maintenance  pragrmxs. 

To  improve  passenger  familiarity  with 
life  preserver  donning  and  to  enhance 
the  effectiveness  of  the  information 
provided  on  passengfer  safety 
informatian  cards  regarding  donning, 
proposed  &  ULSOaand  new  1135.166 
would  require  that  sach  life  preserver 
installed  in  an  aircraft  intended  for 
passenger  use  have,  respectively  by  life 
preserver  category,  the  same  type  of 
retention  means,  donning  procedures, 
and  inflation  means.  These  provisions . 
would  not  require  that  all  passenger  life 
preservers  in  die  same  aircraft  be  of  the 
same  spec^  make  and  model,  since 
some  differences  between  individual 
models  do  not  necessarily  affect 
retentionmeaiw.  denning  procedures,  or 
injSation  means.  The  proposal  refects 
the  general  cifrrent  practice  throu^ioiM 


the  airlinel  industry,  although  there  have 
been  repoHs  of  life  preservers  with 
significanlly  different  donning  features 
instfilled  in  the  same  cabin.  The 
proposed  requirements  concerning  the 
type  of  tetiantion  means,  donning 
procedure^  and  inflation  means  would 
become  eQfective  1  year  after  the 
effective  (|^te  of  the  final  rule.  The  1- 
year  period  would  allow  operators 
sufficient  l^ad  time  to  examine  life 
preserver  Installations  in  service  and,  if 
necessary^  to  replace  some  life 
preserver^  io  bring  the  aircraft  into 
compliancj^  with  the  regulation.    ^ 

Fl9tation  S^t  Cushions 

Proposed  changes  to  §  121.340  and 
new  S  135.168  Would  require  that  a    , 
flotation  seat  cushion  be  provided  for 
each  occupant  Flotation  seat  cushions 
arecurrenkly  carried  in  many  airplanes 
operated  liider  Part  121  and  the 
feasibility  of  installing  this  type  of 
cushion  ha$  been  demorlhtrated  in 
service.  Inj  jypical  passenger  seats,  die 
bottom  seat  cushion  can  be  cdnttructed 
to  serve  ai  la  flotation  cushion.  Because 
the  proposal  wduld  require  the  flotation 
equipment  Regardless  of  whether  the 
airplane  is  uvolved  in  overwater 
operation.  I  he  provision  for  a  deviation 
to  operate^!  in  airplane  without  the 
required  no  tation  means  currently 
provided  ft^  in  f  121.340(b)  wouldbe 
leHminated. 'Currently,  there  are  no. 
airplanes  oberating  under  Uie -deviation 
auftbrity  ^vided  by  { 121.340^)). 
'    The  prapbsed  reqairement  for 
flirtation  s«et  cushions  would  become 
effective  3  years  from  the  effective  date 
of  the  final  regulations.  The  3-year 
period  is  cjckisidered  necessary  to  allow 
operators  tufRcient  lead  time  for 
procuremejiit  and  installation  of  the 
equipment  tnd  to  revise  related 
mairitenanoe  programs. 

Emetgene^\Evacuation  Slides 

Section  lb-310(a)  would  be  revised  to 
require  th^  inflatable  emergency 
evacuatioi^  islides  installed  at  certain 
main  deckllloor  level  exits  be  designed 
to  have  positive  buoyancy  when 
extended.  %vith  quick  release  girts  and 
handholdsjfilong  the  sides,  to  permit 
their  use  .aaemeraency  flotation  devices. 
EvacuatioiiJBUde/life  r«ft  combination 
devices  ini^alled  at  exits  would  satisfy 
these  requirements.  The  proposed 
requirements  of  1 121.3^0  wodd  be 
applicable  lo  airplanes  operating  under 
Part  135  b^  Reference  in  S  135.177. 

The  FAAIrecognizes  that  not  all 
aircraft  operated  under  Parts  121  and 
135  have  slides  and  that  on  tiiose  that  do 
have  slide*,  the  slides  may  not 
accommo^ilte  all  passengers. 
ConunentK  (technical  analyses^  .- 


economic  data,  and  other  information 
regarding  this  aspect  of  the  proposal  are 
requested.  This  information  would  assist 
the  FAA  in  determining  the  feasibility  of 
supplemental  platform-type  flotation 
devices  or  other  flotation  means  similar 
to  slides  and  life  rafts. 

The  proposed  requirements  in 
S  121.310(a)'for  emergency  evacuation 
slides  would  become  effective  3  years 
from  the  effective  date  of  the  final  rule. 
The  3-year  period  is  considered 
necessary  to  allow  the  operators 
sufficient  lead  time  to  procure  and 
install  the  modified  slides  and  revise 
related  maintenance  programs. 

Briefing  Passengers 

Sections  121.571  and  135.117  would  be 
revised  to  require  that  before  each  take- 
off passengers  be  briefed  on  the  location 
and  use  of  required  flotation  equipmenL 
In  addition,  a  demonstration  of  the 
method  of  donning  and  inflating  the  life 
preservers  would  have- to  be  given. 

Regulatory  Evaluation 

Introduction 

Executive  Order  12291.  dated 
February  17, 1981,  requires  an      '  ':'  t . 
evaluation  of  propoMd  rules  to  assure 
that  the  benefits  of  a  proposal  exceed 
the  costs  that  the  proposal  imposes  on 
society  and  ibe  lowest  net  cost  (costs 
lessbeiiefits)  is  imposed  on  sodety.  In 
addition,  the  Regulatory  Flexibility  Act 
of  1960  reqoirbs  that  each  regulatory 
action  be  analyzed  for  its  inq>act  on 
small  bjusiness.'  .-■■ 

While  this  rulemaking  aetion  is 
required  by  law  (Pub.  L 100-223).  the 
FAA  has  exercised  as  much  discretion 
as  the  statute  permits  in  order  to  make 
the  proposal  as  cost  effective  as 
possible.  The  preliminary  evaluation 
indicates  that  the  costs  of  this  proposal 
would  exceed  the  benefits.  Commenters 
are  invited  to  suggest  alternate 
compliance  methods  to  those  proposed 
in  this  notice  if  such  alternate  methods 
can  produce  the  benefits  discussed 
below  at  lower  costs.  Commenters  also 
are  asked  to  address  the  costs  and 
benefits,  as  well  as  the  applicability,  of 
each  of  the  proposed  requirements 
affecting  Part  121  operations  separately 
from  those  affecting  P«rtl35  operations 
ill  order  to  give  the  FAA  the  information 
neces&ary  to  insUre  thiiit'&e  most  costr 
beneficial  solution  ii  used  in  any  final 
rule. 

Benefits 

The-benefits  expected  if  this  proposal 
is  adoptisd  would  be  the  prevention  of 
drowdring  of  persons  who  survived  «n 
initial' water  impact  and  Who  evacuated 
the  Aircraft  before  it  was  flooded.  The 


additional  equipment  requirements 
would  not  reduce  fatalities  that  would 
result  from  impact  injuries  or  drownings 
of  victims  who  are  unable  to  evacuate 
the  aircraft  because  of  unconsciousness 
or  impact  injuries.  In  this  evaluation, 
benefits  are  defined  as  elimination  of 
preventable  drownings.  A  preventable 
drowning  is  any  fatality  that  results 
from  an  aircraft  accident  in  which  the 
flight  terminates  in  water  where  the 
victim  dies  of  a  drowning  that  occius 
outside  the  aircraft  and  no  other  cause. 

The  number  of  drowning  that  may  be 
prevented  in  the  future  if  ^is  proposal  is 
adopted  has  been  estimated  by 
reviewing  available  U.S.  air  carrier - 
accident  records  for  the  past  25  years, 
by  determinbig  the  rate  of  drownings 
per  year,  and  by  projecting  this  rate  into 
'  the  future.  In  reviewing  the  accident 
data  for  Part  121  operations,  the  FAA 
recognizes  that  ttie  2S-year  average  may 
not  be  the  most  ap|rficable  estimate  of 
future  accidents.  Tlie  data  indicate  a 
significant  drop  in  the  number  of 
preventable  drownings  since  the  mid 
1970's.  For  the  purpose  of  diis 
evaluation,  the  FAA  is  assuming  that  the 
future  rate  of  preventable  drownings  is 
equal  to  the  average  rate  over  the  past 
25  years.  The  FAA  estimates  that  the 
total jHeventable  drownings  for 
operations  conducted  under  Parts  121 
and  135  would  be  6.07  per  year. 
Comtoenters  should  be  aware,  however, 
that  this  evaluation  is  sensitive  to  that 
assumption  and  if  the  analysis  assumed 
the  rate  of  future  preventable  dro%ming8 
is  equivalent  to.  for  example,  the 
average  over  the  past  10  years,  the 
expected  benefit  estimate  would  be 
much  lower. 

One  million  dollars  is  used  as  the 
minimum  value  of  a  statistical  life  for 
the  purpose^  of  this  evaluation.  If  it  is 
assumed  that  6.07  drownings  would  be 
prevented  annually  over  a  15-year 
period  should  this  proposal  be  adopted, 
the  present  value  of  benefits  (using  1988 
dollars  with  a  10  percent  discount  rate) 
is  determined  to  be  $46.1  million.  A 
more  detailed  .description  of  the 
methodology  used  to  calculate  benefits 
is  shown  in  the  full  regulatory.  - 
evaluation  contained  in  the  docket 
including  a  separate  breakdown  of  the 
banefits^^sooiated  with  the  proposed 
amendment  to  Part  121  and  those 
proposed  for  Part  135. 

Costs 

The  present  value  cost  of  this 
proposal,  if  adopted,  is  estimated  to  be 
$62.13  million.  Most  of  this  cost  ($48.19 
million  or  77.6  percent  of  the  total  costs) 
would  be  attributed  to  Part  121 
operations.  Costs  associated  nvith  Part 


135  air  taxi  operations  would  be  $9.59 
million  or  15.4  percent  while  Pact  135 
commuter  costs  are  estimated  to  be 
$4.35  milHon  or  7J0.  percent.  Again,  a 
complete  description  of  costs  is 
contained  in  the  regulatory  evaluation. 

Benefit/Coat  Coa^mriaon 

Commuter  and  airlaxi  esthnated 
beneRts  were  added  together  to 
calculate  the  estimated  benefits  of  this 
proposed  rule  when  apphed  to  Part  135 
operatione.  The  same  procedure  was 
used  to  catcolate  costs.  Commenters, 
however,  are  asked  to  adi^ess 
conunoter  air  carriers  and  air  taxis 
separately  when  providkig  their  views 
on  this  praposaL  The  proieeted  benefits 
wouM  exceed  the  coeto  for  ^r1 135 
operations  by  a  ratio  of  2.49  to  1. 
Commenters  should  be  aware  that  the 
comparison  assumes  Aat  the  proposed 
rule  wodd  be  100  percent  effective  in 
eliminating  preventable  drotwnings 
during  Part  135  operations.  Commenters 
should  address  Ae  appsopnateness  erf 
this  assumptiat  and  peovide  any 
available  data  to  sspporl  analfennte 
assumption  about  the  efisctiwiiess  of 
this  pn^osal. 

The  benefit/cost  rati*  lor  the  Part  121 
proposals  would  be  0  J4  to  1.  While  fitis 
ratio  woald  nonnally  support  an  FAA 
decision  not  t»  laake  sach  proposals,  the 
statute  does  not  pve  the  PAA  such 
discretion.  Commenters  are  invited  to 
suggest  altemate  metfiods  lor  Part  121 
compliance  with  Pub.  L.  100-222  that 
could  result  in  a  more  favorable  ratio. 
Again,  commentets  should  be  aware 
that  this  ratio  assumes  that  the  proposal 
would  be  100  percent  effective  in 
eliminating  preventable  drownings 
during  Part  121  operations.  As  discussed 
previously,  to  the  extent  that  di^erent 
assumptioBS  or  data  are  used  (e-g.,  60 
percent  effectiveness,  most  recent  10- 
year  average)  this  ratio  would  become 
even  less  favorable. 

IntematioBai  Tteds  Impact  Analysis 

The  proposed  rule  is  unlikely  to  have 
any  impact  on  international  trade 
because  the  proposal,  if  adopted,  would 
mainly  affect  U.S.  air  carriers  that 
provide  domestic  service.  The  major 
cost  of  this  proposal  would  be  the 
requirement  that  all  aircraft  operators 
that  provide  passenger-carrying 
operations  must  be  equipped  with  life 
preservers.  This  proposal  would  impose 
additional  costs  on  certificate  holders 
that  conduct  domestic  passenger- 
carrying  operations,  since  they  generally 
do  not  equip  their  aircraft  with  life 
preserves.  However,  these  operators  do 
not  compete  with  foreign  operators  in 
the  domestic  market.  Aircraft  Used  by 
certificate  holders  to  provide 


international  paaaeager  service 
generally  are  e^pped  with  life 
preservers,  ^ce  tids  is  also  true  for 
aircraft  operated  by  foreign  carriers, 
they  would  not  en|oy  a  cost  advantage 
:  over  the  U.S.  carriers. 

The  other  provisions  of  OUs  rule 
would  impose  a  negligible  cost  on  U.S. 
operators.  These  costs  would  not  have  a 
sigm'ficsnt  impact  on  U.S.  operators  that 
provide  intemational  passenger  service, 
and  they  would  not  significantly  affect 
intemational  trade. 


Regulator  thadUMtf  1 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  agency  to  reriew  rales 
which  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  The  FAA  determined  Aat  a 
small  aircaft  operator-is  one  which 
operates  m'ne  or  fewer  aircraft.  The 
annualized  cost  tfffe^olds  for  smaD 
operators  are  995,300  for  scheduled 
carriers  with  all  aircraft  over  80  seats, 
$53,300  for  other  scheduled  operators, 
and  $3,700  for  unscheduled  operaton. 

The  annualized  cost  that  would  be 
imposed  on  scheduled  operators  is 
approximately  S5JI2B  per  wide-body 
airplane  if  the  airpUne  is  not  equipped 
with  life  presenreia.  The  amraaUzcd  cost 
of  this  proposal,,  if  adopted,  would  be 
$53J2ao  for  a  small  scheduled  curator  to 
equip  nine  wide-body  airplaaes  with  life 
preservers.  The  cost  of  the  pn^posed  rule 
is  below  the  threshold  for  both  the 
above  categories  for  scheduled 
operators.  The  annualized  cost  that 
would  be  imposed  on  unscheduled  Part 
135  operators  is  approximately  $1,240 
per  aircraft  with  25  passenger  seats 
assuming  these  aircraft  are  currently 
without  nfe  preservers.  Small 
unscheduled  Part  135  operators  are  not 
expected  to  suffer  a  stgniricaut  adverse 
economic  impact  because  no  small 
unscheduled  Part  135  carriers  operate 
three  or  more  airoafl  with  a  posseiigcr 
seating  capacity  of  25  or  more  (the  fket 
size  whereby  the  cost,  by  definition, 
becomes  significant). 

There  are  six  small  unscheduled  Part 
121  operators  that  carry  passengers  on 
charter  flights.  The  annualized  cost  that 
this  proposed  rule  would  impose  on 
these  operators  would  be  approximately 
$2,600  per  narrow-body  airplane  that 
currently  is  not  equipped  with  life 
preservers,  and  $5,920  per  wide-body 
airplane  that  is  not  cucrrently  eqnipped 
with  life  preservers.  FAA  Order 
2100.14A.  Regulatory  Flexibility  Criteria 
and  Guidance,  September  16. 1980^ 
defines  a  "substantial  number  of  small 
entities'^  as  more  than  one-third  of  the 
small  entities  subject  to  the  proposed 
rule,  but  not  less  than  11.  Because  small 
unscheduled  Pact  121  c^eratocs  number 


less  than  11,  thapcoposal.  if  adopted, 
will  not  impact  a  substantial  number  of 
small  unsdieduiadr  operators. ' 

Thus,  a  sobstanlial'iMiinbcrof  small 
unscbcduted  tqieralms  weak)  not  be 
adversely  affected  in  a  significant  way 
by  th»  prafNwed  nde.  Therefore,  the 
proposed  nde.  if  adopted,  would  not 
impose  •  sipiificant  econamie  impact  on 
a  substantial  number  of  sraaO  entities 
and,  thus,  a  regidatocy  flexibility 
analysis  is  not  leqnirad. 

Federalism  fanpBcations 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute-  h  censtroed  to 
preempt  State  law  regulating  the.same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulation  does  not  have 
federalism  impKmtiens  warranting  the 
preparation  of  a  Federalism 
Assessment. 

CothiaioH 

For  reasons  discassed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  Intemational  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  is  not  major 
under  Executive  Ckder  12291.  In 
addition,  this  proposal,  if  adopted,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  die 
criteria  of  the  Regi^atory  Flexibility  Act. 
This  proposal  is  considered  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034:  February  26. 
1979).  An  initial  regulatory  evaluation  of 
the  proposal,  including  a  Regulatory 
Flexibility  Determination  and  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
"FOR  FURTHBR  INFOMI*TM»  CONTACT," 

List  of  Subjects 

14  CFR  Port  121 

Aviation  safety,  Air  carriers,  Air 
transportation,  Aircraft,  Airplanes, 
Airworthiness  directives  and  standards. 
Common  carriers,  Crashworthiness, 
Emergency  evacuation,  Safety.  Smoking, 
Transportation. 

UCfRPtaiias 

Aviation  safety.  Air  carriers.  Air 
transportation.  Aircraft,  Airplanes, 
Airworthiness  directives  and  standards. 
Common  carriers,  Crashworthiness, 
Emergency  evacuation.  Safety,  Smoking. 
Transportation. 
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The  Propose^  Aaaendinenls 

Accordingl|y,  the  FAA  proposes  to 
amend  Parts  tlZl  and  135  of  the  Federal 
Aviation  Regtilations,  14  GFR  Parts  121 
and  135  as  follows: 


PART  121 

OPERA' 

SU 


RTIFICATIONANO 
DOMESTIC.  FLAG.  AND 
Am  CARRIERS  AND 
OPERATIONS  OF 


1.  The  authority  citation  for  Part  121 
continues  to  Kad  as  follows: 

Aulharily:  4^  ^.S£.  1354(a).  1355. 1356. 
1357. 1374(d)  (ks  ameaded  by  Pub.  L 100- 
202).  1401. 142Vd43a  1472. 1485.  and  1502;  49 
U.S.C.  10e(g)  (Revised.  Pub.  L  97-449,  January 
12. 1983).  ' 

2.  Section  1121.309  is  amended  by 
redesignatinji  paragraphs  (c).  (d),  (e), 
and  (f)  as  (d).  (e).  (f).  and  (g) 
respectively;  and  by  adding  a  new 
paragraph  (c)  tS  follows: 

§  121.309 


(c)  In  addition  to  the  general 
requirements  land  flotation  equipment 
requirements  prescribed  in  paragraphs 
(a)  and  (b)  of  this  section,  the  following 
requirements  niust  be  met — 

(1)  After  [3  years  after  the  effective 
date  of  the  rul^],  each  passenger  Kfe 
preserver,  othwr  than  an  infant  or  child 
life  preservers  taust  be  located  in  an 
approved  pocket  which  allows  the 
passenger,  whfle  seated  and  using  only 
one  hand,  to  readily  locate  the  pocket, 
open  it,  grasp  :the  life  preserver,  and 
retrieve  it.  Th^i  means  of  retrieval  of  the 
li  fe  preserver  ipxiat  be  Simple  and 
obvious  to  the  passenger  and 

(2)  After  (1  year  after  the  effective 
date  of  the  nifaj,  each  life  preserver  of  a 
specified  categjory  installed  on  a  given 
airplane  mustj^ave  the  same  type  of 
retention  mea^,  donning  procedure, 
and  inflation  ^(tuation  means.  Ijfe 
preserver  categories  are:  adult,  adult- 
child  combinaitlon,  child,  and  infant. 
These  life  preserver  categories  are 
father  defined  (n  Technical  Standard 
Cl3e. 

***** 

3.  Section  l^i.310  is  amended  by 
amending  paragraph  (a)  to  add  the 
following  at  the  end  of  the  paragraph: 

§121.310    Addionalmnergefiey 
•quipnwnt 

(a)*  •  *  Aflir  [3  years  from  the 
effective  date  of  the  rule],  inflatable 
evacuation  slides  installed  at  main  deck 
floor  level  exia  (other  than  wing-to- 
ground,  fillet  njibunted,  tail  cone,  or 
ventral  slides)  must  be  designed  to  have 
positive  buoyancy  when  extended:  must 
have  handhold$  on  the  sides;  and  must 


have  a  means  to  readily  disconnect  the 
device  from  the  airplane  for  use  as  an 
emergency  flotatian  device.  The  means 
of  disconnecting  die  device  shall  be 
marked  and  readily  apparent  and  shall 
be  capable  of  being  operated  by  an 
untrained  person.  Approved  slide/rafl 
combinations  are  not  subject  to  the 
requirements  of  this  paragraph. 

4.  Section  121.339  is  amended  by 
redesignating  paragrafrfis  (a)  (1).  (2),  (3), 
and  (4).  as  (a)  (4).  (1),  (2).  and  (3). 
respectively;  and  by  revising  newly 
redesignated  paragraph  (a)(4)  to  read  as 
follows: 

§  121.339    Emergency  equipment  for 
•xtended  over-water  operation*. 

(a)  •  •  * 

(4)  Until  [3  years  after  die  effective 
date  of  the  rule],  a  life  preserver 
equipped  with  an  approved  survivor 
locator  light  for  each  occupant  of  the 
airplane. 
***** 

5.  Section  121.340  is  revised  to  read  as 
follows: 

5 121.340   emergency  flotation  means. 

(a)  Until  [3  years  after  the  effective 
date  of  the  rule],  no  person  may  operate 
a  large  airplane  in  any  overwater 
operation  unless  it  is  equipped  with  life 
preservers  in  aocordance  widi 

§  121.339(a)(4),  or  with  an  approved 
flotation  means  for  each  occupant.  This 
means  must  be  within  easy  reach  to 
each  seated  occupant  and  must  be 
readily  removable  from  the  airplane. 

(b)  Notwithstanding  the  requirements 
in  paragraph  (a)  of  this  section,  no 
person  may  operate  an  airplane  unless  it 
contains  the  following  equipment— 

(1)  After  [1  year  after  the  effective 
date  of  the  rule],  an  approved  life 
preserver  for  each  infant  and  child.  The 
approved  life  preserver  must  be  located 
at  the  passenger  seat,  or  in  the 
immediate  vicinity  of  the  seat,  occupied 
by  the  individual  responsible  for  the 
infant  or  child.  Provisions  for  stowage  of 
the  life  preserver  shall  be  approved  by 
the  Administrator.  The  approved  life 
preserver  must  be  equipped  with  an 
approved  survivor  locator  light  which 
automatically  activates  upon  contact 
with  water.  These  preservers  must  be 
designed  specifically  to  raise  the 
wearer's  upper  torso  (i.e.,  from  the  waist 
up)  out  of  the  water 

(2)  After  (3  years  after  the  effective 
date  of  the  rule],  an  approved  adult  or 
adult/child  combination  life  preserver 
for  each  adult  occupant.  A  passenger 
life  preserver  must  be  located  at  each 
passenger  seat,  or  in  the  immediate 
vicinity  of  the  seat.  The  life  preserver 
must  be  equipped  with  an  approved 


survivor  locator  li^t  which 
automatically  activates  upon  contact 
with  water  and 

(3)  After  (3  years  after  the  effective 
date  of  the  rule],  an  approved  flotation 
seat  cushion  for  each  occupant 

6.  Section  121.571  is  amended  by 
adding  a  new  paragraph  (d)  as  follows: 

§  121.S71 
takeoM. 


(d)  Before  each  flight  each  certificate 
holder  shall  ensure  that  aH  passengers 
are  orally  briefed  by  die  appropriate 
crewmember  on  the  location  and 
operation  of  life  preserveis,  including  a 
demonstration  o{  die  method  ef  donning 
and  inflating  the  Hfe  preserver. 

PART  136-AlR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

7.  The  authority  citation  far  Part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1355(a). 
1374(d)  (as  amended  i^  Pub.  L 100-202).  1421 
through  1431.  and  1502;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983). 

8.  Section  135.117(a)  is  amended  by 
redesignating  paragraphs  (a)  (7)  and  (8) 
as  (a)  (8)  and  (9).  respectively;  by  adding 
a  new  paragn^rii  (a)(7);  and  by  revising 
paragraph  (a)(6)  to  read  as  follows: 

S  135.117    Briefing  of  pasaengera  before 

(a)  *  •  • 

(6)  If  the  flight  involves  extended 
overwater  operation,  ditching 
procedures; 

(7)  Location  and  operation  of — 
(i)  Life  preservers,  including  a 

demonstration  of  the  method  of  donning 
and  inflation; 

(if)  Life  rafts,  when  applicable; 

(iii)  Qther  flotation  means; 

9.  Section  135.166  is  added  to  read  as 
follows: 

§  135.166    Emergency  equipment 

(a)  General.  No  person  may  operate 
an  aircraft  unless  it  is  equipped,  as 
applicable,  with  the  emergency 
equipment  listed  in  §5  135.155, 135.167, 
and  135.177. 

(b)  Each  item  of  emergency  and 
flotation  equipment  listed  in  S§  135.155. 
135.167,  and  135.177— 

(1]  Must  be  inspected  regularly  in 
accordance  with  inspection  periods 
established  in  the  operations 
specifications  to  ensure  its  condition  for 
continued  serviceability  and  immediate 
readiness  to  perform  its  intended 
emergency  purposes; 

(2)  Must  be  readily  accessible  to  the 
crew  and,  with  regard  to  equipment 
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located  in  the  passenger  compartment, 
to  passengers; 

(3)  Must  be  clearly  identified  and 
clearly  marked  to  indicate  its  method  of 
operation:  and 

(4)  When  carried  in  a  compartment  or 
container,  must  be  carried  in  a 
compartment  or  container  marked  as  to 
contents  and  the  compartment  or 
container,  or  the  item  itself,  must  be  .  .: 
marked  as  to  date  of  last  inspectic^'-  Ai'"' 

(c)  In  addition  to  the  flotation 
equipment  requirements  prescribed  in 
paragraph  (b)  of  tbU  section,  the      • 
following  requirements  must  be  meb  < 

(1)  After  (a-years  after  the  effective    ~ 
date  of  the  rule],  each  passenger  life 
preserver,  other  than  an  infant  or  child 
life  preserver,  must  be  located  in  an 
approved  pocket  which  allows  the 
passenger,  while  seated  and  nsing  only 
one  hand,  to  readily  locate  the  pocket, 
open  it,  grasp  the  life  preserver*  and 
retrieve  it.  llie  means  of  retrieval  of  the 
life  preserver  must  be  simple  and 
obvious  to  the  passenger:  and 

(2)  After  [1  year  after  the  effective 
date  of  the  rule],  eacli  life  preserver  of  a 
specific  category  installed  on  a  given 
aircraft  miist  have  the  same  type  of 
retenti(m  means,  donning  procedure, 
and  inflation  actuation  means.  Life 
preserver  categories  are:  adult,  adult- 
child  combination,  child,  and  infant. 
These  Ufe  preserver  categories  are 


further  defined  in  Technical  Standard 

Order  Cl3e. 

.   10.  Section  135.167  is  amended  by 

revising  paragraph  (a)(1)  to  read  as 

follows: 

§  135.167    Emergency  equipment 
Extended  overwater  operations. 

(1)  Until  [3  years  after  the  effective 
^  date  of  the  rulejr an- approved  life 

preserver  equipped  with  an  approved  ' 

sui^vor  locator  light  for  each  occupant- 
.  of  the  aircraft  Thei  life  preserve  muist 

:be  easily  accessible  to  each  seated , . 

occupant.  ■  .       ■  -  .  ;    :.^ 

* .     ^        ♦       *        • 

11.  Section  135.168  is  added  to  read  as 
follows: 

{ 135.16(   Emergency  flotation  equipment 

After  (3  years  after  the  effective  date 
of  the  rule],  no  person  may  operate  an 
aircraft,  unless  it  contains  the  following 
equipment — 

(a)  After  [1  year  after  the  effective 
date  of  the  rule],  an  approved  life 
preserver  for  each  infant  and  child.  The 
approved  life  preserver  must  be  located 
at  the  passenger  seat  or  in  the 
immediate  vicinity  of  the  seat  occupied 
by  the  individual  responsible  for  the 
infant  or  child.  Provisions  for  stowage  of 
the  life  preserver  shall  be  approved  by 
the  Administrator.  The  approved  life, 


preserver  must  be  equipped  with  an 
approved  survivor  locator  light  which 
automatically  activates  upon  contact 
with  water.  These  life  preservers  must 
be  designed  specifically  to  raise  the 
wearer's  upper  torso  (i.e.,  from  the  waist 
up)  out  of  the  water, 

(b)  After  (3  years  after  the  effective 
date  of  the  rule],  anapproved  adult  or 
adult/child  combination  life  preserver 
foreech  adult  occupant.  A  passenger 
life  preserver  must  be  located  at  each 
passenger  seat  or  in  the  immediate 
viclni  ty  of  the  seat.  The  life  prwerver 
must  be  equipped  with  an  approved 

,  survivor  locator  light  which 
automatically  activates  upon  contact 
with  water  and 

(c)  After  |3  years  after  the  effective 
date  of  the  rule],  an  approved  flotation 
seat  cushion  for  each  occupant. 

§135.177   [AmemM] 

12.  Section  135.177  is  amended  by  . 
removing  paragraph  designator  (a)  and 
paragraph  (b^by  redesignating     , 
paragraphs  (e)  (1).  (2).  (3).  and  (4)  as  (a), 
(b).  (c),  and  (d):  by  redesignating  former  . 
paragraph,  (a)(1)  (i).  (ii).  and  (iii)asnew 
paragraphs  (a)(1).  (2).  and  (3). 

I88ued  in  Washington,  DC.  on  )une27. 1988. 
M.C  Beard. 

DireclorofAitworthiiw8$.y ';■',''!'. ' 
(FR  Doc  68-14793  Filed  »-l27^' )S.-69  pml 
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Department  of  Justice 

Immigration  and  Naturalization  Service 

Department  of  State 

Bureau  of  Consular  Affairs 


8  CFR  Parts  212,  214,  217,  236,  242,  245, 
248,  and  299 

Visa  Waiver  Pilot  Program;  Final  Rule 

22  CFR  Part  41 

Visas;  Passports  and  Visas  Not  Required 
for  Certain  Nonimmigrants;  Final  Rule 
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DEPARTMEMT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Parts  212. 214, 217, 236, 242, 
245. 248.  and  299 

[INSNuml>er110»-88] 

Visa  Waiver  Pilot  Program 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 

SUMMARY:  This  rule  establishes  the  Visa 
Waiver  Pilot  Program  provided  at 
section  313  of  the  Immigration  Reform 
and  Control  Act  of  1986  (Pub.  L  99-603) 
which  added  the  pilot  program  as 
section  217  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1187).  Under 
this  program,  the  nonimmigrant  visa 
requirement  can  be  waived  for  certain 
aliens  applying  for  admission  as 
nonimmigrant  visitors  for  a  period  not  to 
exceed  ninety  days. 
EFFECTIVE  DATE:  ]uly  1, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Yanghe  Peggy  Wong,  Assistant  Chief 
Inspector,  Immigration  and 
Naturalization  Service,  425 1  Street, 
NW..  Room  7123,  Washington.  DC  20536, 
Telephone:  (202)  633-4033. 
SUPPLEMENTARY  INFORMATION:  The  Visa 

Waiver  Pilot  Progran  was  established 
by  Congress  to  determine  if  a  visa 
waiver  provision  could  facilitate 
international  travel  and  promote  the 
more  effective  use  of  the  resources  of 
affected  government  agencies  while  not 
posing  a  threat  to  the  weUare,  health, 
safety,  or  security  of  the  United  States. 
In  furtherance  of  this  aim,  this  rule 
contains  provisions  designed  to 
facilitate  travel,  streamline  or  reduce  the 
work  of  affected  agencies,  and  ensure 
that  vital  national  interests  are 
protected.  The  Department  of  State 
concurs  only  in  8  CFR  212.1  (i)  of  this 
rule,  since  other  parts  pertain  to  the 
responsibilities  of  the  Immigration  and 
Naturalization  Service. 

The  proposed  rule  to  implement  the 
Visa  Waf\'er  Pilot  Program,  as 
authorized  by  section  313  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (8  U.S.C.  1187).  was  published  in 
the  Federal  Register  on  May  12, 1988  (53 
FR  16972).  The  comment  period  for  the 
proposed  rule  ended  on  June  13. 1988. 

Each  of  the  conunents  received  has 
been  reviewed,  analyzed,  and 
considered.  Generally,  all  of  the 
comments  were  supportive,  at  least  in 
concept,  of  the  Visa  Waiver  Pilot 
Program.  Many  urged  the  Immigration 
and  Naturalization  Service  (INS)  and  the 


Department  of  State  to  expand  the 
program  by  designating  additional 
qualifying  countries  to  the  maximum  of 
eight  allowed  by  section  217  of  the 
Immigration  and  Nationality  Act  (Act). 
Some  comments  focused  on  possible 
increase  in  carrier  liability;  others  raised 
questions  on  the  waiver  of  rights 
required  of  those  applying  for  entry  into 
the  United  States  under  this  program. 
The  following  discussion  addresses  each 
concern  raised  in  the  written  comments. 
Although  INS  received  twelve  such 
letters,  many  concerns  were  duplicative. 

(1)  Waiver  of  rights.  Several 
commentors  lioted  that  the  waiver 
described  in  section  217(b)(4)  of  the 
Immigration  and  Nationality  Act  was,  in 
their  opinion,  a  waiver  of  the  right  to  a 
review  or  appeal  of  an  exclusion  or 
deportation  hearing,  rather  than  of  the 
hearings  themselves.  Ojie  commentor 
explains  that  "Under  the  basic 
inspection  provision,  an  alien  'who  may 
not  appear  to  the  examining  immigration 
oHicer  at  the  port  of  arrival  to  be  dearly 
and  beyond  a  doubt  entitled  to  land 
shall  be  detained  for  further  inquiry  to 
be  conducted  by  a  special  inquiry 
officer.'  "The  'further  inquiry'  is  called 
an  exclusion  proceeding.  At  this  de  novo 
hearing  there  is  no  attempt  to  review  the 
earlier  inspection  which  wa% 
accomplished  without  record  or  formal 
decision." 

The  section  of  the  Act  in  question, 
section  217(b](4],  states  that  "An  alien 
may  not  be  provided  a  waiver  under  the 
pilot  program  unless  the  alien  has 
waived  any  right  (a)  to  review  or  appeal 
-  under  this  Act  of  an  immigration 
officer's  determination  as  to  the 
admissibility  of  the  alien  at  the  port  of 
entry  into  the  United  States  •  •  *  " 
(Emphasis  added).  Section  217(b)(4)(A) 
makes  no  reference  to  "further  inquiry" 
stipulated  in  section  235  of  the  Act  The 
statutory  language  is  clear,  then,  that 
when  an  alien  chooses  to  apply  for 
admission  into  the  United  States  under 
the  pilot  program,  he  or  she  is  waiving 
the  right  to  a  review  or  appeal  of  a 
decision  on  admissibility  made  by  an 
immigration  officer  at  the  port  of  entry. 
In  addition,  section  217(b)(4)(B)  states 
that  "An  alien  may  not  be  pro\'ided  a 
waiver  under  the  pilot  program  unless 
the  alien  has  waived  any  right  *  *  *  (B) 
to  contest,  other  than  on  the  basis  of  an 
application  for  asylum,  any  action  for 
deportation  against  the  alien"  (Emphasis 
added).  Section  217(b)(4)(B)  of  the  Act 
makes  no  reference  to  other  sections  of 
the  Act.  The  only  statutory  clause  in 
that  section  which  makes  an  exception 
to  "any  action  for  deportation"  is  "*  *  * 
other  dian  on  the  basis  of  an  application 
for  asylum." 


However,  in  recognition  of  the  finality 
of  the  immigration  officer's 
determination  as  to  the  alien's 
admissibility  at  the  port  of  entry,  the' 
proposed  rule  has  been  changed  to 
reflect  that  the  action  taken  at  the  port 
of  entry  would  be  a  refusal  of 
admission.  This  procedure  would  permit 
the  alien  to  apply  for  a  visa  and  to 
reapply  for  admission  without  being 
barred  from  entry  for  one  year,  as  woidd 
be  the  case  after  a  formal  order  of 
exclusion.  Further,  the  refusal  of 
admission  of  an  alien  under  this 
program  shall  be  made  at  the  level  of 
the  port  director  or  of  the  6fficer-in- 
charge  (or  officer  acting  in  either 
capacity),  thereby  ensuring  at  least  two 
levels  of  supervisory  review  of  the 
primar)'  officer's  recommendation. 

(2)  Transportation  ticket.  The  statute's 
language  on  transportation  tickets,  that 
they  be  "issued  by  participating  carriers, 
be  roundtripj  nontransferable, 
nonrefundable,  and  valid  for  one  year", 
was  considered  by  many  commenters  to 
be  too  restrictive,  thereby  possible 
denying  the  pilot  program  to  a  great 
number  of  potential  visitors  to  the 
United  States  and  increasing  the  burden 
on  carriers.  First  of  all,  travel  industry 
representatives  pointed  out  that  most 
transportation  tickets  are  issued  by 
travel  agencies,  and  sometimes,  by  more 
than  one  carrier.  Second,  comments 
indicate  that  many  travelers  choose  to 
travel  to  a  place  and  return  home  by  a 
different  mode  of  travel,  such  as  by  car 
or  by  rail  after  starting  on  aircraft  or 
vessel.  Third,  one  particular  comment 
advised.  "*  *  *  under  the  carrier's 
tariffs,  the  ticket  may  actually  be 
refundable."  Fourth,  another  commentor 
wrote  that  many  travelers  on  excursion 
fares  had  tickets  which  were  valid  for 
less  than  one  year.  Fifth,  requiring  the 
carriers  to  check  for  the  various  types  of 
tickets  would  have  placed  a  continuing 
burden  on  its  agents,  another 
commented.  Finally,  representatives  of 
the  travel  industry  urged  that  the  pilot 
program  be  simplified  on  the  issue  of 
transportation  tickets  to  make  the 
program  work  on  a  practical  level. 

The  definition  of  the  term  "roundtrip 
ticket"  has  been  broadened  to  include 
travelers  who  may  return  to  a  place 
close  to  their  country  and  who  choose  to 
travel  by  a  different  mode  of 
transportation.  The  broader  definition 
will  enable  many  potential  visitors  for  ' 
business  to  include  a  last-minute 
business  meeting  in  the  United  States, 
for  example.  In  addition,  to  include  the 
myriad  ticket  issuing  authorities,  tariffs  " 
and  travel  procedures  in  practice,  the 
final  rule  reflects  that  a  roundtrip  ticket, 
in  possession  of  an  alien  arriving  on  a 
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earner  pai  t  cipating  in  the  pilot  program, 
will  be  coi  lidered  statutorily  qualifying. 

(3)  Desi'i  Ration  of  countries.  One 
commento^  specifically  suggested  that 
the"*  *  *!4riteria  for  selection  of  the 
United  Kinjgdom  as  the  first  designated 
country"  b^  published  in  the  Federal 
Register.  Ai^other  wrrote  that  the 
selection  s^med  "*  *  *  a  natural 
choice  *  * :  f  given  the  close  cultural  Ues 

*  *"  Others  ui^ed  that  additional 
countries  \^  designated  to  participate  in 
the  prograito.  The  Secretary  of  State  and 
.  the  Attorney  General,  acting  jointly, 
designated!  japan  and  the  United 
Kingdom  to  participate  in  the  Visa 
Waiver  Pilpt  Program,  based  upon  the 
statutory  catena  and  the  high  volume  of 
nonimmigrant  visitors  to  the  United 
States  from  wose  two  countries.  Japan 
had  close  to  two  million  visitors  to  the 
United  States  during  each  of  fiscal  years 
1986  and  1997;  the  United  Kingdom  had 
over  one  million  visitors  to  the  United 
States  duri^  the  same  time  period.  The 
two  countrte  sent  3.5  million  visitors  to 
the  United  Skates  in  fiscal  year  1987, 
which  repr^^ent  over  3556  of  the  total 
12.4  million)  Nonimmigrant  arrivals  for 
that  year.    I  ( 

Designatidn  of  the  countries  by 
volume  of  rjdnimmigrant  traffic  into  the 
United  States,  within  the  statutory 
criteria,  is  consistent  with  the  goal  of 
reaching  as  many  potential  visitors  to 
the  United  States  as  possible  and  of 
mitigating  t^i^  demand  for  nonimmigrant 
visas  at  Un]tfed  States  consular  posts  in 
Japan  and  thb  United  Kingdom. 
However,  siiice  reciprocity  is  one  of  the 
statutory  critieria,  Japan  is  not  yet 
eligible  to  pmicipate  until  visa 
requirement^  are  waived  for  United 
States  citizdos  entering  Japan.  It  is 
anticipated  t)iat  additional  countries 
will  be  designated  up  to  the  maximum  of 
eight  allowod  by  statute. 

{*]  Discretionary  Authority.  SeveraX 
commentord  bsked  why  INS  was 
reducing  the  discretiohary  authority  of 
the  Attorney  General  by  precluding  in 
the  proposed  rule  the  acceptance  of  "an 
application  f<)r  waiver  of  grounds  of 
excludabilitVi"  Another  commentor 
voiced  conce^  that  the  Attorney 
General's  padole  authority  under  section 
212(d)(5)  not  be  "supplanted"  under  this 
program.      I 

Section  21p.4(a)  of  the  proposed  rule 
has  been  anjcnded  to  reflect  that  the 
discretionarylauthority  of  the  Attorney 
General  to  grant  waivers  and  paroles' 
under  section  212(d)  of  the  Act  will  be 
retained.  Foi  example,  one  member  of  a 
family  group  from  a  designated  country  • 
may  arrive  with  a  passport  horn  a  non- 
designated  cduntry.  In  such  an  instance, 
provided  that  the  nonimmigrant  is  not 
excludable  iMder  other  sections  of 


212(a)  of  the  Act,  a  waiver  of  the 
nonimmigrant  visa  may  be  granted  by 
the  Attorney  General  (with  the 
concurrence  of  the  Secretary  of  State). 
However,  when  an  alien  is  deported, 
he  or  she  is  barred  fi-om  reapplying  for 
admission  without  first  obtaining  the 
consent  to  apply  for  admission  from  the 
Attorney  General.  Such  consent  requires 
the  review  of  the  deportation  record  on 
file  at  offices  of  the  Immigration  and 
Naturalization  Service.  Such 
adjudicative  procedures  are  beyond  the 
normal  responsibilities  of  a  port  of  entry 
and  therefore  cannot  be  considered  for  a 
program  designed  to  facilitate 
international  travel.  Thus,  S  217.4(a)  of 
the  rule  reflects  that  aliens  who  require 
the  prior  consent  of  the  Attorney 
General  to  apply  for  admission  after 
deportation  cannot  apply  for  admission 
as  visitors  under  the  pilot  program;  such 
applicants  are  required  to  apply  for 
visas  at  American  consulates  abroad. 

(5)  Visa  Waiver  Pilot  Program 
Information  Form  (Form  1-791).  Several 
commentors  were  concerned  that  the 
Form  1-791  would  not  sufficiently  inform 
the  visitor  of  the  limitations  placed  on 
the  visitor  applying  under  the  program. 
For  example,  a  visitor  for  business  or 
pjeasure  applying  for  admission  with  a 
visa  may  be  admitted  for  six  months, 
with  additional  extensions  of  stay. 
Under  the  pilot  program,  the  visitor  is 
limited  to  90  days,  with  no  extensions 
allowed.  With  a  visa,  a  visitor  may 
apply  for  a  change  of  nonimmigrant 
status,  to  that  of  a  student  or  to  an  intra- 
company  transferee,  for  example.  Under 
the  pilot  program,  the  statute  prohibits  a 
change  of  nonimmigrant  status,  as  well 
as  adjustment  of  status  to  permanent 
resident,  unless  applying  as  spduse. 
parent  or  child  of  United  States  citizen. 
The  information  and  waiver  of  rights 
contained  in  Form  I-79i  carefully 
explains  the  eligibility  criteria  for 
admission  under  the  pilot  program,  the 
conditions  of  admission,  the  groimds  for 
exclusion  under  the  Act,  and  the  waiver 
of  the  right  to  an  exclusion  or 
deportation  hearing.  Much  has  been 
done  to  explain  these  provisions  in  the 
United  Kingdom,  and  Uie  form  is  being 
distributed  to  travel  agents  so  that 
visitors  can  read  and  complete  the  form 
prior  to  purchase  of  tickets  to  the  United 
States.  Anyone  who  may  think  diat  he 
or  she  may  be  subject  to  exclusion  may 
contact  that  American  Embassy  for 
advice.  To  further  minimize  any 
confusion,  senior  immigration  officers 
have  been  detailed  to  London  to  train 
those  in  the  travel  industry  and  to  be 
available  at  the  airports. 

(6)  Risk  of  fines.  Some  comments 
articulated  fears  of  "increased  exposure 
to  INS  fines  and  penalties"  and 


requested  clarification  on  carrier 
liability  under  the  program.  Would  a 
fine  be  imposed,  one  questioner  asked, 
for  example,  if  a  carrier  fails  to  check 
for  proper  ticketing  of  a  passenger 
arriving  under  the  program.  Most 
commentors  urged  that  no  fines  be 
imposed  during  the  course  of  the  pilot 
program  to  allay  fears  of  carrier  liability. 

Failure  to  comply  with  the  terms  of 
the  Visa  Waiver  Pilot  Program 
•Agreement  (Form  1-775)  will  result  in  a 
warning  notice  to  the  carrier  that  the 
agreement  may  be  canceled.  The  carrier 
wilTbe  given  fifteen  days  to  correct  the 
proolem.  Liability  to  fines  would  be 
limited  to  cases  amenable  to  section  273 
of  the  Act.  which  states  that  it  is 
unlawful  to  bring  to  the  United  States" 
*  *  *  any  alien  who  does  not  have  an 
unexpired  visa."  For  example,  under  the 
-pilot  program,  if  a  carrier  boards  an 
alien  from  a  non-designated  country, 
such  action  may  result  in  a  fine  under 
section  273  of  the  Act.  Yet,  just  as 
carriers  cannot  project  how  many 
instances  of  boarding  ineligible 
applicants  for  admission  will  occur.  INS 
cannot  project  how  many  violations  will 
be  cited. 

However,  to  reassure  carriers  that  the 
pilot  program  is  not  designed  to  increase 
their  liability  to  fines,  specific  guidehnes 
for  immigration  officers  will  include 
examples  of  cases  subject  to  fine 
proceedings.  In  addition,  in  recognition 
of  the  need  for  a  period  of  adjustment  to 
this  new  program,  the  Immigration  and" 
Naturalization  Service  has  decided,  as  a 
matter  of  policy,  to  impose  no  fines 
under  the  pilot  program  during  fiscal 
year  198a  Violations  will  be  tracked, 
and  the  carriers  notified  on  a  weekly 
basis  of  the  specific  instances  to  help 
improve  procedures  set  by  the 
individual  carriers.  INS  is  sensitive  to 
the  carriers'  concerns  on  liability,  yet  it 
recognizes  the  need  for  the  government 
to  retain  a  measure  of  protection  against 
unnecessary  administrative  and       , 
financial  burdens  caused  by  carriers 
that  may  transport  aliens  who  are 
ineligible  under  the  program. 

(7)  Inspection  procedures.  Some  of  the 
written  comments  addressed  concerns 
that  INS  would  use  designated  lines  at 
ports  of  entry  to  inspect  pilot  program 
applicants;  others  were  concerned  that 
INS  would  not  use  special  lines. 

Plans  are  in  place  for  the  use  of 
designated  lines  for  pilot  program 
applicants  at  many  ports  of  entry.  If 
used,  the  designated  lines  are  designed 
to  inspect  passengers  in  die  most 
efficient  manner  possible.  If  such  special 
lines  prove  inefficient,  depending  upon 
the  port  of  entry  and  the  staffing  at  time 
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of  consideration,  other  line  or  queuing 
procedure*  will  be  used. 

With  regard  to  the  effective  date  of 
thit  rule,  tfie  Immigration  and 
Naturalization  Service  has  decided  to 
invoke  the  "good  cause"  exception  to 
the  thirty  day  effective  date  requirement 
of  5  U.S.C.  553(d)  making  th^  final 
regulation  eff^ective  July  1. 1988. 

The  Service  has  made  extensive 
efforts  to  permit  interested  parties  to 
comment  and  provide  ixtpxit  in 
implementing  the  visa  waiver  programs. 
The  Service  published  the  proposed  rule 
in  the  Federal  Register  on  May  12. 1968. 
The  public  was  given  a  thirty-day  <* 
comment  period.  A  number  of  changes 
have  been  made  in  light  of  the  public 
comments.  Moreover,  the  Service  has 
gone  throu^  great  efforts  to  publicize 
the  program  in  the  United  Kingdom. 
Service  officers  have  been  detailejd  to 
London  to  brief  and  provide  assistance 
to  airline  carriers  and  travel  agencies. 

If  the  Service  were  forced  to  wait 
thirty  days  before  tmplementing  the 
regulations.  potentiaHy  millions  of 
citizens  from  the  United  Kingdom  would 
be  adversely  affected  to  the  extent  that 
they  would  not  be  able  to  take 
advantage  of  the  visa  waiver  program. 
Accordingly,  It  is  also  in  the  public 
interest  to  oommenee  the  visa  waiver 
program  on  fuly  1, 1968. 

In  addition  to  the  comments  already 
addressed,  editorial  and  technical 
changes  have  been  made  in  the  final 
rule. 

This  rule  adds  a  new  Part  217  of  8 
CFR.  and  amends  existing  Parts  212. 214. 
236,  242,  245,  248.  and  299,  to  conform 
with  new  section  217  of  the  Immigration 
and  Nationality  Act  (Act). 

Section  217.2  sets  forth  the  elgibility 
criteria  for  individual  participati<m  in 
the  program  based  on  the  provisions  of 
section  217  of  the  Act  and  other 
applicable  provisions  of  the  Act 

Section  217.3  provides  the  limits  on 
eligibility  for  immigration  beneHts  which 
-  are  provided  in  the  Act.  but  makes 
provision  for  a  brief  period  of 
satisfactory  depature  under  emergent 
circumstances  and  for  readmission  to 
the  United  States  after  brief  departures 
to  foreign  confinguous  territory. 

Section  217.4(a)  provides  that  persons 
who  have  been  deported  from  the 
United  States  may  not  be  admitted  as  > 
Visa  Waiver  Pilot  Program  visitors.  It  is 
consistent  with  the  provisions  of  section 
217(a)(5)  of  the  Act  that  persons  who  are 
known  to  be  deportable  be  required  to 
secure  a  consent  to  reapply  for 
admission  and  a  visa  in  order  to  apply 
for  admission  to  the  United  States. 

SecHon  217.4(b)  provides  that 
applicants  for  admission  under  section 
217  of  the  Act  who  are  determined  to  be 


inadmissible  as  visitors  shaD  be  refused 
admission  and  removed  btim  the  United 
States  without  a  hearing  before  an 
iramigration.fudge  otfier  than  in 
connection  with  an  application  for 
asylum  in  the  United  States. 

Section  217.4(c)  provides  that  aliens 
who  have  been  admitted  under  Part  217 
who  are  found  to  be  deportable  from  Ae 
Unitefd  States  shall  be  removed  from  the 
United  States  without  a  hearing  before 
an  immigration  )udge  other  than  in 
connection  with  an  application  fat 
asylum.  Section  217.4  (b)  and  (c) 
inqrfement  section  217(bK4)  of  the  Act 
which  reqniies  that  persons  who  wish  to 
utilize  Ae  visa  wraiver  provisions  of 
section  217  of  the  Act  must  waive  their 
rigjits  to  normal  procedures  of  inquiry, 
review,  and  appeal  regarding 
admisstttility  and  deportability. 

Section  217.5  lists  designated 
countries  for  the  Visa  Waiver  Pilot 
Program.  The  United  Kingdom  has  been 
designated  as  the  faiitiai  VIsjb  Waiver 
Pilot  Program  country  in  diat  it  meets 
the  criteria  set  forth  in  section  217(c)(2) 
of  the  Act.  and  in  that  it  generates  ■ 
significant  portion  of  the  total  numberof 
nonimmigrant  vi8itor8.tD  the  United 
States.  Ttue  selection  of  the  Uhited 
Kingdom  as  a  Visa  Waiver  Pilot 
Pro-am  countiy  is  designed  to  mitigate 
the  demand  for  nonimmigrant  visas  at 
United  States  consul&r  facilities  in  Great 
Britain.  For  this  reason,  a  distinction  U 
made  concerning  various  categories  of 
British  residents,  nationals  or  citizens 
based  on  the  British  nationality  laws. 
Citizens  of  British  Commonwealth 
countries  ot  British  dependent  territories 
are  not  eligible  for  die  visa  waiver.  This 
rule  provides  that  only  British  citizens 
who  have  full  and  unrestricted 
permission  to  reside  in  the  Unitefd 
Kingdom  will  be  eligible  to  apply  for 
admission  as  Visa  Waiver  Pilot  Program 
applicants. 

Section  217.6  provides  the  criteria  for 
carrier  agreements  under  section  217  of 
the  Act  These  criteria  are  based  on  the 
provisions  of  sections  217(a)(4]  and 
217(d)  of  the  Act. 

In  accordance  with  5  U.S.C.  e09(b).  the 
Commissioner  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291. 
nor  does  this  rule  have  federalism 
implications  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
with  E.0. 12612. 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  provisions  of  the 


Paperwork  Reduction  Act  and  are  cited 
under  §  299,5  of  this  chapter. 

ListofSubiMto 

8  CFR  Parts  21Z  214, 230.242,245.248 

Administrative  practice  and 
procedures.  Aliens.  Passports  and  visas. 

8CFRPart217 

Administrative  practice  and 
procedures.  Aliens,  Reporting  and 
recordkeeping  requirements.  Passports 
and  visas. 

38CFRPfai2g9 

Forms.  Reporting  and  recordkeeping 
teqidfemeat*. 

Acoonteigly,  Chapter  I  of  title  8  of  the 
Code  of  Federal  Regidathms  is  amended 
as  follows: 

PART  ai2-00CIIMENTARY 


WAIVEHS;  MNMSaiON  Of  CERTAIN 


1.  The  anthori^  dUtion  for  Part  212  is 
revised  to  read  as  follows: 

Autbority:  8  \m.C.  1101. 1103. 1182, 1184. 
1187, 122S,  122&  VIZt,  12S2. 

-   2.  In  S  212.1.  paragraph  (i)  is  added  to 
read  as  follows: 


§212.1 


for 


(i)  Vi$o  Waiver  Pilot  Program.  A  visa 
is  not  required  of  any  alien  who  is 
eligible  to  apply  for  admission  to  the 
United  States  as  a  Visa  Waiver  Pilot 
Program  applicant  pursuant  to  the 
provisions  of  section  217  of  the  Act  and 
Part  217  of  this  diapter  if  such  alien  is  a 
national  of  a  coimtry  designated  under 
the  Visa  Waiver  Pilot  Program,  who 
seeks  admission  to  the  United  States  for 
a  period  of  90  days  or  less  as  a  visitor 
for  business  or  pleasure. 


PART  214~NONfMMIGRANT  CLASSES 

3.  The  authority  citation  for  Part  214  is 
revised  to  read  as  follows: 

Authority:  8  U.&C.  1101. 1103. 1184. 1187. 

4.  In  §  214.2.  paragraph  (b)(3)  is 
redesignated  as  paragraph  (b)(4)  and  a 
new  parajpvph  (b)(3)  is  added  to  read  as 
follows: 


{214.2 


tor 


(b)*** 

(3  Visa  Waiver  Pilot  Program.  Special 
requirements  for  admission  and 
maintenance  of  status  for  visitors 
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admitted  I  (j  the  United  States  under  the 
Visa  Waiter  Pilot  Iht>grain  are  set  forth 
in  section  217  of  the  Act  and  Part,  217  of 
this  chapti  it 

*  *  T 

5.  A  netflPart  217  is  added  to  read  as 
follows: 


PART  217  fVISA  WAIVER  PILOT 


24i»l 


Maiktenance  of  status. 
Excitability  and  deportability. 
Desigiiated  countries. 
Carrier  agreements. 


Sec. 
217.1 
217.2 
217.3 
217,4 
217.S 
217.6 
Authority:  a  U.S.C.  1187. 

8217.1    ScjJp*. 

The  Vis^l  Waiver  Pilot  Program  is 
established  solely  pursuant  to  the 
provisions  of  section  217  of  the  Act  and 
subject  to  all  conditions  and  restrictions 
stipulated  jiii  that  section,  includmg 
those  relal|ibg  to  the  length  of  the 
program  a^  the  number  of  countries 
which  may  be  designated  as  Visa 
Waiver  Pikt  Program  countries. 

S  217.2    EMfMlty. 

(a)  Gene^J.  Notwithstanding  the 
provisions!  ff  section  212(a)(26](B)  of  the 
Act,  a  nontSunigrant  visa  may  be 
waived  foi^  en  alien  who  is  a  national  of 
a  country  enumerated  in  S  217.5  of  this 
part  who:  . 

(1)  Is  clajasifiable  as  a  visitor  as 
defined  in  Hection  101(a)(15)(B)  of  the 
Act; 

(2)  Seeki  jadmission  to  the  United 
States  for  ^jperiod  not  to  exceed  ninety 
days:        i 

(3)  Is  in  possession  of  a  valid  passport 
issued  by  f  designated  country; 

(4)  Is  in  ^ssession  of  a  round-trip, 
nontransferable  transportation  ticket 
valid  for  a  period  of  not  leiss  than  one 
year,  which  is  nonrefundable  other  than 
in  the  courifry  in  which  issued  or  in  the 
country  of  lt|ie  alien's  nationality  or 
residence,  and  which  was  issued  by  a 
carrier  or  iti  authorized  agent  or 
subcontraQtDr  which  has  entered  into  an 
agreement  1^8  provided  in  §  217.6  of  this 
part; 

(5)  Is  in  possession  of  a  completed 
and  signed  Form  1-791,  Visa  Waiver 
Pilot  Program  Information  Fcmn; 

(6)  Arrivn  in  the  United  States  on  a 
carrier  whlqh  has  entered  into  an 
agreement  ^s  provided  in  S  217.6  of  this 
part; 

(7)  Waives  any  right  otherwise 
provided  in  'the  Act  to  administrative  or 
judicial  review  or  appeal  of  an 
immigration  officer's  determination  as  to 
his  or  her  ^^issibility  other  than  on  the 
basis  of  anj  application  for  asylum  in  the 


United  States  as  provided  in  section  208 
of  the  Act;  and 

(6)  Waives  any  right  to  contest  any 
action  for  deportation,  other  than  on  the 
basis  of  an  application  for  asylum  in  the 
United  States  as  provided  in  section  208 
of  the  Act 

(b)  Round-trip  transportation  ticket 
The  term  "round-trip  ticket"  as  used  in 
this  part  means  a  return  ticket  or 
combination  of  tickets  which  will 
transport  the  traveler  out  of  the  United 
States  to  any  other  foreign  port  or  place, 
as  long  as  the  trip  does  not  terminate  in 
contiguous  territory  or  an  adjacent 
island;  or  will  transport  the  traveler  to 
contiguous  territory  or  an  adjacent 
island,  if  the  traveler  is  a  resident  of  the 
counfiy  of  destination. 

(c)  Comprehensive  nature  of  Visa 
Waiver  Pilot  Program  criteria.  An  alien 
is  eligible  for  a  visa  waiver  under  this 

'  part  only  if  he  or  she  meets  all  of  the 
eligibility  criteria  set  forth  in  paragraph  . 
(a)  of  this  section. 


S217.3   Maintenance  Of  etatue. 

(a)  Eligibility  for  immigration 
benefits.  An  aUen  admitted  to  the 
United  States  under  this  part  may  be 
admitted  as  a  visitor  for  business  or 
pleasure  for  a  period  not  to  exceed 
ninety  days.  An  alien  admitted  under 
this  part  must  maintain  his  or  her  status 
as  a  visitor  as  defined  in  section 
101(a)(lS](B)  of  the  Act  and  must  not 
engage  in  activities  in  the  United  States 
w^ch  are  inconsistent  with  that  status. 
An  alien  admitted  under  this  part  is  not 
eligible  fof  extension  of  his  or  her 
authorized  period  of  temporary  stay  in 
the  United  States:  is  not  eligible  for 
adjustment  of  his  or  her  status  to  that  of 
an  alien  lawfully  admitted  for 
permanent  residence  pursuant  to  section 
245  of  the  Act.  other  than  as  an 
immediate  relative  as  defined  in  section 
201(b)  of  the  Act;  and  is  not  eligible  for 
change  of  nonimmigrant  status  pursuant 
to  section  248  of  the  Act. 

(b)  Satisfactory  departure.  If  an 
emergency  prevents  an  alien  admitted 
under  this  part  from  departing  from  the 
United  States  within  his  or  her  period  of 
authorized  stay,  the  district  director 
having  jurisdiction  over  the  place  of  the 
alien's  temporary  stay  may,  in  his  or  her 
discretion,  grant  a  period  of  satisfactory 
departure  not  to  exceed  thirty  days.  If 
departure  is  accomplished  during  this 
period,  the  alien  is  to  be  regarded  as 
having  satisfactorily  accomplished  the 
visit  without  overstaying  the  allotted 
time. 

(c)  Readmission  after  departure  to 
contiguous  territory.  An  alien  admitted 
to  the  United  States  under  this  part  may 
be  readmitted  to  the  United  States  in  the 
stahM  of  a  Visa  Waiver  Pilot  Pro^vm 


visitor  after  a  departure  to  foreign 
contiguous  territory  provided  that: 

(1)  His  or  her  authorized  period  of 
temporary  stay  has  not  expired, 

(2)  He  or  she  intends  to  depart  the 
United  States  prior  to  the  expiration  of 
his  or  her  authorized  period  of 
temporary  stay. 

(3)  He  or  she  presents  a  valid, 
unexpired  passport  which  reflects 
admission  to  the  United  States  as  a  Visa 
Waiver  Pilot  Program  visitor,  and 

(4)  He  or  she  continues  to  meet  all 
criteria  set  forth  in  {  217.2(a)  of  this  part 
with  the  exception  of  arrival  on  a 
signatory  carrier. 

An  alien  who  applies  for  admission 
under  the  provisions  of  this  section  may 
be  admitted  to  the  United  States  only  for 
the  remainder  of  the  authorized  period 
of  temporary  stay  which  he  or  she  was 
granted  upon  arrival  in  the  United 
States  in  accordance  with  the  provisions 
of  S  217.2(a)  of  this  part.  A  Visa  Waiver 
Pilot  Pro^-am  visitor  who  applies  for 
admission  under  the  provisions  of  this 
section  is  subject  to  exclusion  from  the 
United  States  pursuant  to  section  212  of 
the  Act  and  this  part  Departure  from 
and  readmission  to  the  United  States  of 
an  alien  under  this  subsection  does  not 
relieve  any  obligations  and 
responsibilities  of  the  carrier  which 
initially  transported  such  alien  to  the 
United  States  for  admission  under  the 
provisions  of  this  part. 

S  217.4    ExekKtabHtyanddaportaMiity. 

(a)  Consent  to  apply  for  admission.  - 
Aliens  who  have  been  deported  from  the 
United  States  require  the  consent  of  the 
Attorney  General  to  apply  for  admission 
-to  the  United  States  pursuant  to  section 
212(a)(17)  of  the  Act  and  may  not  be 
admitted  to  the  United  States  under  the 
provisions  of  this  part  notwithstanding 
the  fact  that  the  required  consent  of  the 
Attorney  General  may  have  been 
secured.  Such  aliens  must  secure  a  visa 
in  order  to  be  admitted  to  the  United 
States  as  nonimmigrants. 

(b)  Determinations  of  excludability      i 
and  inadmissibility.  An  alien  who 
applies  for  admission  under  the 
provisions  of  section  217  of  the  Act  who 
is  determined  by  an  immigration  officer 
not  to  be  eligible  for  admission  under 
that  section  or  to  be  excludable  from  the 
United  States  under  one  or  more  of  the 
grounds  of-excludability  listed  in  section 
212  of  the  Act  (other  than  section 
212(a)(26)(B))  shall  be  refused  admission 
into  the  United  States  and  removed. 
Such  refusal  and  removal  shall  be  made 
at  the  level  of  the  port  director  or 
bfficer-in-charge,  or  an  officer  acting  in 
that  capacity,  and  shall  be  effected 
without  referral  of  the  alien  to  an 


/  Vol  53.  Nd  126  fThvnday,  yuiie  30.  19te^  /.  jtqlea  and  R«'Tg)«J(fl!!nn^  • 


imniigratioa  fudge  for  further  inquiry, 
examination,  or  bearing,  except  that  aii 
alien  who  present*  hinnelf  or  herstrif  as 
an  applicant  for  admission  under  section 
217  of  the  Act.  who  applies  for  asyliun  in 
the  United  States  must  be  referred  to  an 
immigration  judge  for  further  inquiry. 
The  removal  of  an  alien  under  this 
section  may  be  deferred  if  the  alien  is 
paroled  into  the  custody  of  Federal, 
state,  or  local  law  enforcement  agency 
for  criminal  prosecution  or  punishment. 
This  section  in  no  way  diminishes  the 
discretionary  authority  of  the  Attorney 
General  enumerated  in  section  212(d)  of 
the  Act. 

(c)  Determination  of  deportability.  An 
alien  who  has  been  admitted  to  the 
United  States  under  the  provisions  of 
section  217  of  the  Act  and  of  this  part 
who  is  determined  by  an  immigration 
o^icer  to  be  deportable  from  the  United 
States  under  one  or  more  of  the 
deportation  grounds  listed  in  section  241 
of  the  Act  shall  be  removed  from  the 
United  States  to  his  or  her  country  of 
nationality  or  last  residence.  Such 

'  removal  for  deportation  shall  be 
determined  by  the  district  director  who 
has  jurisdiction  over  the  place  where  the 
alien  is  found,  and  shall  be  effected 
without  referral  of  the  alien  to  an 
immigration  judge  for  a  determination  of 
deportability.  except  that  an  alien 
admitted  as  a  Visa  Waiver  Pilot 
Program  visitor  who  applies  for  asylum 
in  the  United  States  must  be  referred  to 
an  immigration  judge  for  a 
determination  of  deportability. 

(d)  Removal  of  excludable  and 
deportable  aliens.  The  carrier  which 
transported  to  the  United  States  an  alien 
who  is  to  be  removed  pursuant  to  this 
section  shall  be  immediately  notified  of 
the  determination  to  remove  such  alien. 
Removal  from  the  United  States  under 
this  section  may  be  effected  through  use 
of  the  return  portion  of  the  round-trip 
ticket  presented  by  the  alien  at  the  time 
of  entry  to  the  U.S.  as  required  in 

§  217.2(aK4)  of  this  part.  Such  removal 
shall  be  on  the  first  available  means  of 
transportation  to-the  alien's  point  of 
embarkation  to  the  United  States. 
Nothing  in  this  part  absolves  the  carrier 
of  the  responsibility  to  remove  any 
excludable  or  deportable  alien  at  carrier 
expense,  as  provided  m  $  217.6(b)  of  this 
part. 


in  section  217{a)f2^of  the  Act  w4ien 
applied  to  the  United  Kingdom  refits 
only  to  British  citeiehs  whb  Have  fte 
unrestricted  right  of  permsAent  abode  in . 
the  United  Kk^dom  (England;  Scotland, 
Wales.  Nortfaemfavtand.  Channel 
Islands,  and  the  Isle  of  Man):  it  does  not 
refer  to  Mtish  overseas  citizeijs.  British 
dependent  territories  citizens,  or  citizens' 
of  British  Commonrwealth  countries." 


§217.S   DsilgnladcdunM— ; 

(a)  Countries.  The  United  Kingdom 
has  been  desiffoated  as  a  Visa  Waiver 
Pilot  Program  country  based  on  the 
criteria  set  forth  at  sections  217(«r)(2)(A) 
and217(c)«fliieAct. 

(b)  Definidona.  For  the  purposes  of 
this  part  the  term  "national  of  a  Vim 
Waiver  Pilot  Program  country"  as  used 


§217.6    CarrtM-i 

(a)  Geaeral.  The  cairier  a^eements 
referred  W  bi  section  at7(d)of  the  Act  * 
shall  be  made  h^  the  CDmmissiencrin 
behalf  of  the  Attorney  General  and  shall 
be  on  Form  1-775,  Visa  Waiver  Pilot 
Program  Agreement  The  term  "carrier" 
as  used  in  thi^  pari  refers  to  the  owner, 
charterer,  lessee  or  authorized  agent  of 
any  commercial  vessel  or  commercial 
aircraft  engaged  in  the  tranq>ortation  of 
passenger*  to  the  United  States  from  a 
foreign  place. 

(b)  Agreement  provisions,  (1)  To  be 
authorized  to  transport  an  alien  to  the 
United  States  pursuant  to  section  217  of 
the  Act  and  this  part,  a  carrier  must 
enter  into  an  agreement  on  Form  1-775 
to  transport  as  an  applicant  for 
admission  under  section  217  of  the  Act 
and  this  part,  only  an  alien  who: 

(i)  Is  a  national  of  and  in  possession 
of  a  valid  passport  issued  by  a  country 
listed  in  S  217.S  of  this  part; 

(ii)  Has  been  provided  with  a  Visa 
Waiver  Information  Form; 

(iii)  Se^s  admission  into  the  United 
States  for  90  days  or  less; 

(iv)  Has  a  roundtrip,  nontransferable, 
nonrefundable  ticket  (except  in  the 
country  of  issuance  or  his  or  her 
nationality  or  residence),  that  is  valid 
for  one  year  for  purposes  of  deportation 
and  exclusion,  issued  by  a  carrier 
signatory  on  Form  1-775.  Visa  Waiver 
Pilot  Pn^am  Agreement,  or  by 
authorized  agents  who  are 
subcontractors  to  such  a  carrier,  and 
guaranteeing  transportation  from  the 
United  States; 

(v)  Agrees  that  the  return  portion  of 
such  ticket  may  be  used  to  effect  his  or 
her  removal  from  the  United  States 
based  on  a  finding  of  excludability  or 
deportabiUty  under  (  217.4  of  this  part, 

(vi)  Appears  otherwise  admissible. 

(2)  The  carrier  further  agrees  to: 

(i)  Submit  to  the  Immigration  and 
Naturalization  Service  the  Arrival- 
Departure  Records  (Fbm  1-94)  as 
required  by  1 231  and  section 
217(d)fl)(B)ofyieAct. 

(ii)  Remove  from  the  United  States 
any  alien  transported  by  flie  carrier  to 
the  United  Slates  for  atbnissibn  under 
the  Visa  Waiver  PBot  Pre^^m,  in.  the 
event  that  the  atieRis  dtftenninedlgr  an 
immi^ation  <rflicer  at  the  port  of  entry 


to  be  inadmissible  or  is  detimiiined  to 
have  remained  unlawfully  beyond  the    . 
9(Mlajr period  of  admission'  under  the 
program; 

(ill)  Reimburse  within  30  days  of 
notice  (not  pay  as  a  penalty)  die 
Immi^ation  and  Naturalization.  Service 
of  any  and  all  expenses  iBctured  in  the 
transportation  (from  the  point  of  arrival 
fai  the  United  States]  of  any  alien  fo.und 
inadmissible  or  deportable  under  this 
pn^am;. 

.  (iv)  Retain  the  responsibilities  and 
obligations  enumerated  in  this  part 
should  the  alien  under  the  Visa  Waiver  . 
Pilot  Program  depart  temporarily  for  a 
visit  to  foreign  contiguous  during  the 
period  of  authorized  stay  in  the  United 
States: 

(v)  Transport  an  alien  found  ■ 

inadimissible  to  dw  United  States  or 
deporteUe  from  the  United  States  after 
admission  under  the  Visa  Waiver  Pilot 
Program,  by  accepyog  as  full  pasrment 
for  return  passage  the  return  pwtion  of 
the  transportatimi  ticket  as  required  in 
S  217.6(bNl)(v)  frt>m  the  original  port  of 
arrival  in  the  United  States  to  point  of 
embarication. 

(3)  For  the  purposes  of  this  part,  a 
period  of  validity  of  one  ye&r  need  not 
be  reflected  on  the  ticket  itself,  provided 
that  the  carrier  agrees  that'it  will  honor 
the  return  portion  of  the  ticket  at  any 
time,  as  provided  hi  1 217.8(b)(2)(v)  of 
this  pari  In  addition,  for  the  purposes  of 
this  part  a  roundtrip  ticket  In 
possession  of  an  applicant  for  admission 
under  the  Visa  Waiver  Pilot  Propam 
will  be  considered  qualifying  in  every 
respect',  as  long  as  the  arrival  iii  the 
United  States  under  the  pilot  program  is 
on  a  participating  carrier. 

(c)  Termination  of  agreements.  The 
Commissioner,  in  beheJf  of  the  Attorney 
General,  may  terminate  any  carrier 
agreement  under  this  part  with  five  days 
notice  to  a  carrier  for  the  carrier's 
failure  to  meet  the  terms  of  such 
agreement'  As  a  matter  of  discretion,  die 
Commissioner  may  notify  a  carrier  of 
the  existence  of  a  bans  for  termination 
of  a  carrier  agreement  under  this  part 
and  allow  the  carrier  a  period  not  to 
exceed  fifteen  days  within  which  the 
carrier  may  bring  itself  into  compliance 
with  the  terms  of  the  carrier  agreement 
The  agreement  shaU  be  subject  to 
cancellation  by  either  party  for  any 
reason  upon  fifteen  days'  written  notice 
to  the  other  party. 

PART  238-EXCLtJSION  0F  ALIENS 

&  Th6  aatborily  citation  for  Part  290  is 
revised toreed-as foHo?nr"-*' ~-^^''  ' x' 

Authority:  B  U.S.C  1103.1182, 1187. 1224, 
1225, 1226, 1252, 1255. 1382. 
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7.  In  Part  m  a  new  S  236^  is  added 
to  read  as  fc  Hows: 

Parsuant  to  section  217(bH4){A)  of  the 
Act.  an  aliei^  (who  applies  for  admission 
to  the  Unitef  States  under  the 
provisions  of  [that  section  must  waive 
any  right  to  review  or  appeal  an 
immigration  iofficer's  determination  as  to 
the  admissibility  of  the  alien  at  a  port  of 
entry,  other  t^an  on  the  basis  of  an 
application  ft}r  asylum.  An  alien 
applicant  for  admission  under  section 
217  of  the  Act  shall  be  removed  from  the 
United  States  upon  a  determination  by 
an  immtgratittn  officer  (port  director, 
officer-in-ch$^e.  or  officer  acting  hi 
either  capacity)  that  the  alien  is 
inadmissible  in  accordance  with 
procedures  in  §  217.4(b)  of  this  chapter 
except  that  sflch  an  alien  who  applies 
for  asylum  iii  Uie  United  States  shall  be 
referred  to  ah  immigration  judge  for 
further  inquiry  as  provided  in  section 
235  of  the  Acftiand  §  236.3  of  this  part. 

PART  242— PROCEEDINGS  TO 
DETERMINE!  bEPORTABILITY  OF 
AUENS  IN  tHe  united  STATES; 
APPREHENSION,  CUSTODY, 
HEARING,  AND  APPEAL 

8.  The  authjcrity  citation  for  Part  242 
revised  to  read  as  follows: 


IS 


Authority:  8 
1254, 1362. 


I.S.C.  1103, 1182, 1187, 1252. 


9.  Section  ^.l(a)  introductory  text  is 
amended  by  inserting  before  the  period 
at  the  end  of  ihe  first  sentence  the 
following:  ",  Except  an  alien  who  has 
been  admitted  to  the  United  States 
under  the  provisions  of  section  217  of 
the  Act  and  Part  217  of  this  chapter 
other  than  sucji  an  alien  who  has 
applied  for  asjylum  in  the  United  States". 

10.  In  §  242,1,  a  new  paragraph  (d)  is 
added  to  read  bs  follows: 

§  242.1    Onterl  to  show  cause  and  notice  of 
hearing. 

.        *        *    |l  .        . 

(d)  Visa  Waiver  Pilot  Program. 
Pursuant  to  s^ition  217(b)(4)(B)  of  the 
Act,  an  alien  who  has  been  admitted  to 
the  United  States  under  the  provisions 
of  that  section  has  waived  any  right  to 
contest  any  action  against  him  or  her  for 
deportation,  other  than  on  the  basis  of 
an  applicatiori  for  asylum.  An  alien 
admitted  to  the  United  Stales  under 
section  217  of  the  Act  shall  be  taken  into 
custody  and  r^tnoved  from  the  United 
States  upon  a  qetermination  by  an 
immigration  officer  (district  director 
who  has  jurisdiction  over  the  place 
where  the  alien  is  found)  that  the  alien 
is  deportable  n  accordance  with 
procedures  in  5  217.4(c)  of  this  chapter. 


and  without  commencement  of  a 
proceeding  under  this  part,  except  that 
such  an  alien  who  applies  for  asylum  in 
the  United  States  thaU  be  brou^  into 
proceedings  as  otkerwise  provided  in 
this  part 

PART  245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSONS  ADMITTED 
FOR  PERMANENT  RESIDENCE 

11.  The  authority  citation  for  Part  245 
is  revised  to  read  as  foHows: 

Authority:  8  U.S.C  1101, 1103. 1154. 1158, 
1182, 1187, 1255. 

12.  In  §  245.1,  a  new  paragraph  (bKl5) 
is  added  to  read  as  follows: 


§245.1    EHgtbility. 

*         *         «         «        * 

(b)  *  *  • 

(15)  Any  alien  admitted'as  a  Visa 
Waiver  Pilot  Program  visitor  under  the 
provisions  of  section  217  of  the  Act'and 
Part  217  of  this  chapter  other  than  an 
immediate  relative  as  defined  in  section 
2tn{b}oftheAct. 

PART  248— CHANGE  OF 
NONIMMIGRANT  CLASSIFICATION 

13.  The  authority  citation  for  Part  248 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1184, 1187. 
1258. 

14.  In  §  248.2,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

924S.2    lneliglt>le  classes. 

*  *        *        *        « 

(f)  Any  alien  admitted  as  a  Visa 
Waiver  Pilot  Program  visitor  under  the 
provisions  of  section  217  of  the  Act  and 
Part  217  of  this  chapter. 

PART  299-IMMIGRATION  FORMS 

15.  The  authority  citation  for  Part  299 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103. 

16.  Section  299.1  is  amended  by 
adding  the  following  immediately  before 
the  entry  "ICAO"  in  numerical 
sequence: 

§  299.1    Prescribed  forms. 

*  *        *        »        * 

1-775  (5-26-88)  Visa  Waiver  Pilot 
Program  Agreement. 

1-791  (5-26-88)  Visa  Waiver  Pilot 
Program  Information  Form.    . 

*  ♦        «        *        * 

Dated:  )une  22, 1988. 

Richard  E.  Norton, 

Acting  Commissioner,  Immigration  and 
Naturalization  Service. 

Concurred  in  only  8  CFR  212.1(j): 


Dated:  (une  22, 1088. 
Michael  H.  Newlin, 

Acting  Assistant  Secretary  for  CoasuJar 
Affairs,  Department  of  State. 
(FR  Doc.  86-14767  Filed  6-29-88;  8:45  araj 
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DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 
22CFRPart41 

[108.8721 

Vieae:  Pasiports  and  Visae  Not 
Required  for  Certatai  NonhnmigrMts 

agency:  Bureau  of  Consular  Affairs, 
DOS. 

ACTION:  Final  rule. 


summary:  This  final  rule  amends  the 
regulations  at  22  CFR  41.2  to  provide  a 
benefit  upon  certain  classes  of  aliens. 
New  paragraph  (1)  waives  the  visa 
requirement  for  certain  nonimmigrants 
applying  for  admission  to  the  United 
States  as  visitors  for  a  period  not  to 
exceed  ninety  days.  Under  established 
prbcedures,  a  nonimmigrant  alien  who 
wishes  to  enter  the  United  States  as  a 
visitor  must  obtain  a  nonimmigrant  B-2 
visa. 

EFFECTIVE  DATE:  July  1, 1988. 

FOR  FURTHER  INFORMATION  contact: 

A.  Roy  Mackay,  Deputy  Chief, 
Legislation  and  Regulations  Division, 
Visa  Office,  Washington,  DC  20520, 
(202)  663-1205. 

SUPPLEMENTARY  INFORMATION:  On 

pages  16975-16976  of  the  Federal 
Register  of  May  12, 1988  the  Department 
of  State  published  proposed 
amendments  to  22  CFR  41.2.  The 
proposed  rule  contains  provisions 
designed  to  facilitate  the  admission  of 
nonimmigrant  visitors  through  the  use  of 
the  United  States  Visa  Waiver  Pilot 
Program  established  by  section  313  of 
the  Immigration  Reform  and  Control  Act 
of  1986  (IRCA),  Pub.  L  99-603.  The  Pilot 
Program  waives  the  nonimmigrant  visa 
requirement  for  admission  of  certain 
aliens  into  the  United  States  for  a  period 
not  to  exceed  ninety  days.  Interested 
persons  were  given  until  June  13, 1988  to 
submit  comments.  No  comments, 
suggestions  or  objections  were  received. 
Accordingly,  the  proposed  amendments 
are  adopted.  This  final  rule  is  not 
considered  to  be  a  major  rule  for       ^"^ 
purposes  of  E.0. 12291  nor  is  it  expected 
to  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Nonimmigrants,  Visas, 
Passports.  Temporary  visitors.  Waivers. 

PART  41— NONIMMIGRANT 
CLASSES— WAIVER  OF  PASSPORT 
AND/OR  VISA  REQUIREMENTS 

In  view  of  the  foregoing.  Part  41  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  41  is 
revised  to  read  as  follows:  . 

Authority:  Sec.  104. 66  Stat  174.  8  U.S.C 
1104:  Sec.  109(b)(1).  91  Stat.  847;  Sec.  313, 100 
Stat.  3435. 8  U.S.C.  1167  and  1182. 


2.  A  new  paragraph  (I)  is  added  at  the 
end  of  S  41.2  to  read  as  follows: 

$41.2   WalvarbythtSMretaryofStat* 
and  AttenMy  GMMral  ol  passport  and/or 
visa  rsqukawianU  for  certain  categortos  of 
nonhnmlgranls. 

*        *        *       *  -     * 

•  (I)  Visa  Waiver  Pilot  Program. 
Notwithstanding  the  provisions  of 
paragraphs  (a)  through  (k)  of  this 
section,  a  visa  is  not  required  of  any 
person  who  is  eligible  to  apply  for 
admission  to  the  United  States  as  a  Visa 
Waiver  Pilot  Program  applicant 
pursuant  to  the  provisions  of  section  217 
of  the  Act.  if  such  a  person  is  a  citizen  of 


a  country  designated  as  a  participant  in 
the  Visa  Waiver  I^lot  Program,  who 
seeks  admission  to  the  United  States  for 
a  period  of  90  days  or  less  as  a  visitor 
for  business  or  pleasure. 

Date:  June  22, 1986. 
Michael  H.  Newlin, 

Acting  Assistant  Secretary  for  Consular 
Affairs.  . 
Concurrence: 

Date:  June  22. 1988. 
Richard  E.  Norton. 

Acting  Commissioner,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  88-14768  Filed  6-29-88: 8:45  am} 
BHxma  cbM  47iome-M 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2610 

Payment  of  Premiuma 

AOCNCV:  Pension  Benefit  Guaranty 

Corporation. 

action:  Interim  rule. 

summary:  This  interim  rule  revises  the 
regulation  of  the  Pension  Benefit 
Guaranty  Corporation  (the  "PBGC")  on 
Payment  of  Premiums.  29  CFR  Part  2610.. 
The  primary  purpose  of  this  revision  is 
to  reflect  and  to  implement  changes 
made  by  the  Pension  Protection  Act, 
which  amends  section  4006  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  to  establish  a  two-part 
premium  structure  for  single-employer 
plans.  i.e..  a  flat  rate  per  capita 
assessment  and  a  variable  rate 
assessment  based  on  a  plan's  unfunded 
vested  benefits,  effective  for  plan  years 
beginning  on  or  after  January  1, 1988.  In 
order  to  facilitate  the  changeover  to 
these  new  premium  rules,  the  PBGC,  on 
January  22, 1988,  suspended  certain  of 
the  premium  due  dates  in  Part  2810  with 
respect  to  1988  plan  years  (53  FR 1907, 
January  22. 1988).  The  effect  of  this 
interim  regulation  is  to  establish 
premium  due  date  for  plan  years 
beginning  on  or  after  January  1, 1988, 
and  to  prescribe  the  rules  for  computing 
single-employer  plan  premiums  under 
the  law.  The  interim  regulation  also 
restructures  Part  2610  in  its  entirety. 
EFFECTIVE  DATE:  June  30, 1988. 
FOR  FURTHER  MFORMATKMI  COttTACT: 
Harold  J.  Ashher,  Office  of  the  General 
Counsel  (Code  22500),  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street, 
NW.,  Washington,  DC  20006;  telephone 
202-778-8823.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARy  information: 

Statutory  Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1987,  Pub.  L  100-203,  (the  "Budget 
Act")  includes  the  Pension  Protection 
Act,  which  amends  .the  pension  plan 
funding  and  plan  termination  and 
related  provisions  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  ("ERISA").  One  of  the 
major  changes  under  the  law  is  in  the 
premium  rules  applicable  to  single- 
employer  plans  covered  under  Title  IV 
of  ERISA.  Under  section  9331  of  the 
Budget  Act  (amending  ERISA  section 
4006),  the  single-employer  plan  premium 
for  plan  years  beginning  on  or  after 
January  1, 1988,  is  composed  of  a  flat 
rate  p<er  capita  assessment  (as  under 


prior  law)  and  a  new  variable  rate 
assessment  that  is  based  on  the  value  of 
a  plan's  unfunded  vested  benefits  and  is 
also  determined  on  a  per  participant 
basis  (section  4006(a)(3)(A)  and 
(a)(3)(E)).  The  flat  rate  assessment  has 
been  increased  to  $16  per  participant. 

Amended  ERISA  section  4006(aH3)(E) 
provides  the  basic  formula  for 
computing  the  variable  rate  assessment 
for  each  participant:  $6  for  each  $1,000 
(or  fraction  thereof)  of  a  plan's 
"unfunded  vested  benefits"  (determined 
as  of  the  last  day  of  the  preceding  plan 
year)  with  that  product  divided  by  the 
number  of  participants  in  the  plan  as  of 
the  last  day  of  the  preceding  plan  year. 

The  variable  rate  assessment  is 
subject  to  a  statutory  ceiling  (amended 
ERISA  section  4006(a)(3)(E)(iv)(I))  of  $34 
per  participant,  resulting  in  a  maximum 
per  participant  premium  of  $50.  This  $34 
statutory  ceiling  is  reduced,  for  each  of 
the  five  consecutive  plan  years 
commencing  with  the  first  plan  year 
beginning  on  or  after  January  1, 1988,  by 
the  product  of  $3  multiplied  by  the 
number  of  plan  years  during  the  last  five 
plan  years  commencing  before  January 
1, 1988,  with  respect  to  which  an 
employer  made  contributions  to  the  plan 
in  an  amount  not  less  than  the  maximum 
amount  allowable  as  a  deduction  under 
section  404  of  the  Internal  Revenue 
Code  (amended  ERISA  section 
4006(a)(3HE)(iv)(II)).  A  plan  may  qualify 
for  this  reduction  in  the  statutory  ceiling 
without  having  made  any  contribution 
for  a  plan  year,  if ,  because  of  the  full 
funding  limitation,  the  maximum  amount 
allowable  as  a  deduction  with  respect  to 
that  plan  year  was  zero. 

The  formula  for  computing  the 
variable  rate  assessment  for  each 
participant  is  based,  in  large  part,  on  die 
determination  of  the  plan's  "uiifunded 
vested  benefits."  This  term  is  defined  in 
the  statute  (amended  ERISA  section 
4006(a)(3)(e)(iii))  as  the  amount  which 
would  be  the  plan's  "unfunded  current 
Uability"  (within  the  meaning  of 
amended  ERISA  section  302(d)(8)(A))  as 
of  the  close  of  the  preceding  plan  year,  ^ 
subject  to  two  qualifications:  (1)  Only  \ 
vested  benefits  are  taken  into  account  in 
the  calculation  (amended  ERISA  section 
4006(a)(3)(E)(iii)(I)):  and  (2)  the  interest 
rate  used  in  valuing  vested  benefits 
must  equal  80%  of  the  annual  yield  on 
30-year  Treasury  securities  for  the 
month  preceding  the  month  in  which  the 
plan  year  begins  (amended  ERISA 
section  4006(a)(3)(E)(iii){II)).  Thus,  the 
concept  of  unfunded  vested  benfits  is 
closely  related  to,  but  distinguishable 
from,  the  concept  of  unfunded  current 
liability. 

Amended  ERISA  section  302(d)(8)(A) 
defines  unfunded  uuii^nt  liability  as  the 


excess  of  the  plan's  "current  Uability" 
(defined  in  amended  ERISA  section 
3a2(d)(7))  over  the  value  of  the  plan's 
assets  (determined  under  ERISA  section 
302(c)(2))  reduced  by  any  credit  balance 
in  the  plan's  funding  standard  account  . 

Current  liability  includes  all  Uabilities 
to  employees  and  their  beneficiaries 
under  the  plan  (although,  as  noted 
above,  only  vested  benefits  are  taken 
into'account  in  determining  unfunded 
vested  benefits  for  premium  purposes): 
does  not  include  Uability  for 
"unpredictable  contingent  event 
benefits"  (benefits  contingent  on  certain 
events,  such  as  a  faciUty  shutdown  or  a 
reduction  or  contraction  in  a  workforce, 
that  caimot  reliably  and  reasonably  be 
predicted)  until  the  event  on  which  the 
benefit  is  contingent  occurs:  and 
disregards  specified  percentages  of 
certain  pre-participation  service. 

The  value  of  a  plan's  assets  is 
determined  under  ERISA  section 
302(c)(2),  which  requires  valuation  "on 
the  basis  of  any  reasonable  actuarial 
method  of  valuation  which  takes  into 
account  fair  market  value  and  which  is 
permitted  under  regulations  prescribed 
by  the  Secretary  of  the  Treasury." 

Finally,  under  amended  ERISA 
section  4007(e).  with  respfect  to  plan 
years  beginning  on  or  after  January  1,  . 
1968,  both  the  plan  administrator  and 
the  contributing  sponsor  of  a  single- 
employer  plan  are  liable  for  premium 
payments  and.  if  the  contributing . 
sponsor  is  a  member  of  a  controlled 
group,  each  member  of  the  controlled 
group  is  jointly  and  severally  liable  for 
the  required  premiums. 

Interim  Regulation 

The  new  statutory  premium  rules  for 
single-employer  plans  obviously  add 
complexity  to  the  premium  payment 
process,  both  for  plans  and  for  the 
PBGC.  In  developing  the  regulatory 
provisions  implementing  these  rules,  the 
PBGC  has  sought  to  minimize  this 
complexity  and.  to  keep  costs  for  plans 
and  for  itself  at  the  lowest  possible 
levelsconsistent  .yrith  the  pertinent 
statuRxy  requirements.  To  this  end.  the 
interim  regulation  permits  plans  to  use 
data  collected  for  other  purposes  as  the 
starting  point  for  determining  unfunded 
vested  benefits,  includes  a  number  of 
exemptions  and  special  rules  for  small 
plans,  and  estabUshes  a  later  due  date 
for  the  variable  rate  portion  of  the 
premium.  Since  these  rules  require 
significant  modifications  to  the  PBGCs  . 
existing  Payment  of  Premiums 
regulation.  29  CFR  Part  26ia  the  TOGC 
is  revising  that  regulation  in  its  entirety, 
as  set  forth  below. 
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Because  dif  the  ni^ent  need  fo  provide 
plans  widi  fiie  rules  for  computing  and 
paying  prefiiums  for  1988  plan  years, 
the  revisec  ^^gulation  is  being  issued  as 
an  interim  jitile.  In  the  very  near  future, 
the  PBGC  will  issue  a  notice  of  proposed 
miemaking  for  public  comment  on  a 
revised  Pa>f  2610  (substantially  similar 
to  the  inteijiin  regulation).  The  PBGC 
hopes  to  c0(nplete  that  rulemaking  early 
in  1989  and  io  make  that.regulation 
effective  foil  plan  year  19B9  premium 
payments. 

Organizatii 


Under  tha  interim  regulation.  Part  2610 
is  divided  into  three  subparts.  Subpart  A 
contains  general  provisions  that  apply 
both  to  single-employer  plans  and  to 
multiempldjler  plans  with  respect  to  all 
plan  years  (except  where  a  particular 
provision  indicates  otherwise).  Subpart 
B  contains  bremium  rates  and  due  dates 
and  compuiiitional  rules  for  single- 
employer  p^bns  under  the  new  variable 
rate  premiiim  structure.  These  new  rules 
apply  to  sii^gle-employer  plans  with 
respect  to  b^n  years  beginning  on  or 
after  Janua|^  1, 1988,  and  are  discussed 
fully  below).  Subpart  C  contains  the 
premium  rates  and  due  dates  for  single- 
employer  plans  with  respect  to  all  plan 
years.         ,  i         *  • 

Subpart  'A  restates  all  of  the 
provisions  iliat  were  contained  in  the 
previous  reg  Nation,  except  for  S  2610.3 
("Filing  Reqi  lirement")  and  S  2610.5 
{•'Premium  ^ate").  The  PBGC  has  made 
certain  necfifesaiy  sUiictural  changes 
and  other  eqitorial  changes  to  these 
provisions  jil  an  effort  to  clarify  the      " 
regulation.  However,  the  PBGC  has  not 
made  any  substantive  changes  in  these 
general  provisions  except  as  discussed 
'below.         j 

Interim  §  2610.2,  "DefiniUons,"  defines 
"new  plan"  ^nd  "newly  covered  plan" 
for  premium  purposes.  Both  of  these 
terms  were  used  in  the  previous 
regulation,  but  were  not  defined  therein. 
These  defiqiiions  in  the  interim 
regulation  ^])e  largely  codifications  of 
the  definitidis  that  the  PBGC  used 
operationally  under  the  previous 
regulation.  IC  is  important  to  note  that 
the  definitio*  of  "new  plan"  includes  a  ' 
plan  formea  from  the  consolidation  of 
two  or  mor^  plans  [i.e..  Plan  A  and  Plan 
B  foin  to  become  Plan  C)  and  a  plan 
formed  by  the  spinoff  of  assets  and 
liabilities  frtin  an  ongoing  plan  [i.e., 
Plan  A  undftfgoes  a  spinoff  creating  new 
Plan  B).  Th4  definition  also  includes  a 
plan  thM  constitutes  a  "successor  plan" 
under  sectidi  4021(a)  of  ERISA. 
Sectibn  29^0.2  also  adds  two 
definitions  ( hat  serve  only  to  make  the 
regulation  more  readable.  "Premiiun 
payment  ye^"  is  defined  as  the  plan 


year  for  which  the  premium  fs  being 
paid,  and  "Code"  is  deHned  as  the 
Internal  Revenue  Code  of  1966,  as 
amended. 

•    The  PBGC  has  modified  the  late 
payment  penalty  waiver  provisioti 
(interim  5  2610.8(b)(4))  dealing  with 
large  plems  (500  or  more  participants) 
that  pay  (generally)  90%  of  the  premium 
due  by  the  due  date  and  the  remainder 
by  the  reconciliation  deadline.  This  rule 
has  been  modified  to  reflect  the  new 
single-employer  premium  structure,  and 
it  excludes  the  amount  of  a  plan's 
variable  rate  assessment  in  determining 
whether  a  plan  qualifies  for  a  waiver  of 
the  penalty  under  that  provision. 
Section  26iaiO  provides  a  new 
special  rule  governing  the  date  as  of 
which  participants  will  be  counted  and 
unfunded  vested  benefits  determined  for 
premium  computation  purposes  in  the 
event  of  certain  merger  and  spinoff 
transactions.  This  Special  rule  (which 
applies  to  both  single-employer  plan^ 
■and  multiemployer  plans  for  premium 
payment  years  beginning  on  or  after 
January  1. 1988)  applies  only  to  the 
ti-aiisferor  plan  in  a  spinoff  and  the 
transferee  plan  in  a  merger,  in  cases 
where  the  transaction  is  effective  on  the 
first  day  of  such  plan's  premium 
payment  year.  (A  plan  that  is  created  by 
a  consolidation  of  two  or  more  plans  or 
by  the  transfer  of  assets  and  liabilities 
fitim,  i.e.,  a  spinoff  from,  an  existing 
plan  is  treated  as  a  new  plan  and  is 
unaffected  by  this  new  special  rule.) 
Generally  under  Part  2810,  a  plan 
must  compute  its  premium  as  of  the  last 
day  of  the  plan  year  preceding  the 
premium  payment  year.  Under  the 
special  rule,  however,  the  premium 
computation  date,  i.e.,  the  date  for 
determining  the  number  of  plan 
participants  and  the  plan's  unfunded 
vested  benefits,  is  the  first  day  of  the 
premium  payment  year.  The  purpose  of 
this  rule  is  to  avoid  double-counting  of 
participants  and  unfunded  vested 
benefits  in  spinoff  transactions  and  non- 
counting  of  participants  and  unfiinded 
vested  benefits  in  merger  cases. 

In  the  case  of  a  spinoff  effective  On 
the  first  day  of  the  transferor  plan's 
premium  payment  year,  if  that  plan 
based  its  premium  on  the  data  for  the 
last  day  of  its  preceding  plan  year,  it 
would  be  paying  a  premium  based  in 
part  on  those  participants  and  any 
related  unfunded  vested  benefits  with 
respect  to  whom  the  new  spunoff  plan  is 
paying  its  premium  for  its  first  plan  year. 
In  the  case  of  a  merger  effective  on  die 
first  day  of  the  premium  payment  year 
of  the  transferee  plan,  if  that  plan  based 
its  premium  on  the  data  for  the  last  day 
of  die  preceding  plan  year,  its  premium 
would  not  reflect  the  paticipants  and 


associated  unfunded  vested  benefits  it 
acquires  through  the  merger.  Because 
the  transferor  plan  has  ceased  to  exist, 
there  is  no  premium  paid  on  those 
participants  and  unfunded  liabilities. 
This  potential  loss  of  premium  income  *o 
the  PBGC  is  partipulariy  severe  for  die 
1988  plan  year,  because  this  is  the  first 
year  for  the  higher  premium  (including 
the  variable  rate  assessment).  (Whether 
die  race  would  lose  a  full  year's 
premium  or  somewhat  less  in  such 
circumstances  depends,  of  course,  on 
*  when  during  the  transferor's  plan  year 
the  merger  occurs.) 

Section  2610.10  exempts  from  Uiis 
special  rule  transferor  plans  in  de 
minimis  spinoffs  and  transferee  plans  in 
de  minimis  mergers.  A  spinoff  or  merger 
is  de  minimis  if  it  meets  the 
requirements  dierefor  pursuant  to  die 
regulations  under  section  414(1)  of  the 
Code  with  respect  to  single-employer 
plans,  or  pursuant  to  Part  2872  of  die 
PBGC's  regulations  with  respect  ta     . 
multiemployer  plans. 

Finally,  die  PBGC  has  included  in  this 
interim  regulation  a  new  section  on 
record-keeping  requirements  and  audits. 
In  the  PBGCs  judgment,  it  would  be 
unduly  burdensome  to  require  plans 
routinely  to  submit  all  documentation 
and  computations  on  which  the  variable 
rate  assessment  is  based.  Plsm 
administrators  are  expected  to  comply 
with  the  premium'regulation  and  to  pay 
the  required  premium  in  a  timely 
manner.  The  recoid-keeping 
requirements  in  the  interim  regidation 
are  expected  to  facilitate  the  PBGC's 
efforts  to  ensure  and  to  monitor  such 
compliance. 

This  new  section  (S  2810.11)  requires 
the  plan  adminisfrator  (with  respect  to 
plan  years  beginning  on  or  after  January 
1, 1988)  to  retain,  for  a  period  of  six 
years  after  the  premium  due  date, 
certain  documentation  needed  to 
support  or  to  validate  premium 
payments;  provides  for  PBGC  audits  of 
pre&iium  payments;  and  provides  further 
that  if  die  PBGC  determines  diat  die 
plan's  records  fad  to  support  its 
determination  of  unfunded  vested 
benefits,  the  variable  rate  premium  may 
be  deemed  to  be  the  maximum  $34  per 
participant  amount. 

-    The  record-keeping  requirement  is  not 
expected  to  impose  any  significant 
additional  burden  on  plan 
administrators,  since  most  of  the  records 
covered  by  this  requirement  must 
already  be  retained  under  ERISA 
section  107, 

It  should  be  noted  that  the  scope  of 
S  2610.11  is  not  limited  to  record-4ceeping 
and  PBGC  audits  relating  to  the  variable 
rate  assessment.  While  the  PBGC's 
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auditing  efforts  under  S  2610.11  are 
likely  to  focus  on  the  variable  rate 
assessment  applicable  to  single- 
employer  plans  for  post-1987  plan  years, 
the  audft  prorisrans  of  9  2610.11  apply 
generally  with  respect  to  aD  single- 
employer  and  multiemployer  premium 
payments,  for  post-ise?  plan  years. 
Moreover,  the  PBGC  has  always  had 
awfit  authority  in  connection  with 
premium  payments  as  part  of  its  general 
enforcement  authority  under  section 
4003  of  ERISA,  and  may  thus  conduct 
audits  wirti  respect  to  pre-lSSS  premium 
pajrments  as  well.  The  six-year  record- 
keeping requirement  of  §  28l0.ll, 
however,  is  applicable  only  with  respect 
to  post-i987  plan  years. 

Sabpart  C  restates,  with  minor 
structnrai  and  editorial  revisions,  the 
rules  in  §{2810.3  and  2610.5  of  the 
previous  regtdatfon  governing  premium 
rates  and  doe  dates  with  respect  to  pre- 
1988  plan  years  for  single-employer 
plans  and  mtdtiemployer  plans.  In 
addition.  Sabpart  C  contains  rtjes 
governing  premium  rates  and  due  dates 
for  maWcmployer  plans  with  respect  to 
post-l9e7  plHi  yean.  There  are  only  two 
sabatantive  changes  afiiecting 
multiemployer  plans  with  respect  to 
post-mi7  |rfan  years. 

First,  the  date  on  which  participants 
in  new  and  aewfy  covered  plans  are 
counted  for  parposes  of  computing  the 
premium  due  has  been  dtanged  finom  the 
first  day  of  coverage  (under  previous 
§  2610.5(c))  to  the  first  day  of  the 
premium  payment  year  or.  if  later,  the 
date  on  which  the  plan  became  effective 
for  benefit  accruals  for  fntm«  service 
(under  interm  1 2610.33(b)).  This  change 
corresponds  to  an  analogous  change 
(discussed  below  under  "Amount  of 
PremiuroT  for  single-em{doyer  plans. 

Second,  the  premiom  due  date  for 
small  araltieiiipioyer  plans  [i.e.,  plans 
with  fe%ver  than  SOD  participants)  and 
the  reconciliation  date  for  large 
multiemployer  |^os  [i.e.,  those  with  500 
Of  more  participants)— both  previously 
set  at  the  last  day  of  the  seventh  month 
followiilg  the  dose  of  the  prior  plan 
year — havabeen  changed  to  the 
fifteenth  day  of  the  eight  ftfU  calendar 
month  following  the  month  in  which  the 
premium  payment  year  begins  [i  2610.34 
(a)(7)(i)  and  (b)(6)).  The  PBGC  has  made 
these  changes  in  aider  to  bring  these 
multiemployer  plan  due  dates  in  line 
with  the  new  due  dates  applicable  to 
single-emptoyer  fdans. 

New  Fremiun  Computation  Rules  for 
Single-Employer  Plans 

Amount  of  Pre^nan 

Section  2610.22(a)  restates  the  new 
premium  rates  for  stngje-emplojrer 


plans.  Under  that  section,  the  amount  of 
the  premium  dae  for  each  participant  is 
the  sum  of  the  $16  fiat  rate  assessment 
(§  2610.22(a)(1))  plus  the  variable  rate 
assessaaeat  (|  2B10.22(a)(2})  ottbfot 
each  $LOQO  (or  badto*  thereof)  of  a 
plan's  unbaided  vested  benefits  (u 
determined  under  i  26ia23).  with  that 
product  divided  by  the  nioiber  off 
partidpeats  in  the  plan  as  of  the  last 
day  of  the  plan  year  preceding  the 
premiuB  payment  year,  and  with  the 
resolting  anoant  roonded  to  the  nearest 
cent.  (CeHaia  plans,  however,  are  not 
required  to  compwte  the  varieUe  rate 
portion  of  the  prendum,  and  others  may 
do  so  wi^KMit  determining  onfanded 
vested  betieftts:  see  section  on 
"Variable  Rate  Exemptions  and  ^)ecial 
Roles.") 

Under  {  28ia22(aK3).  the  variable 
rate  assessment  is  sidiject  to  the 
statutory  ceiling  of  $34  per  participant, 
which  may  be  reduced  in  accordance 
witM  the  statutory  rulea  discussed 
above.  Thus,  the  total  premiura  due  for 
each  partioipaat  may  not  exceed  $50. 

The  niHaber  of  fdan  participants  tat 
purposes  of  compatiag  the  amount  (rf  die 
premi«i9  is  generally  determined  as  irf 
the  last  day  of  die  plan  year  preceding 
the  premiam  payment  year.  In  the  case 
of  a  newplan  or  a  new^  cov«ed  plan,  a 
different  rtrie  is  necessary,  because  such 
plana  were  not  in  existence  as  covered 
plans  before  the  premmm  payment  year. 
Accordingly,  under  S  2810.22(c).  the 
number  of  plan  participants  for  purposes 
of  computing  the  premiam  owed  with 
respect  to  a  new  plan  or  a  newly 
covered  plan  is  determined  as  of  the 
first  day  of  the  premium  payment  year 
or,  if  later,  the  date  on  whidi  the  plan 
became  effective  for  benefit  accruals  for 
future  service. 

This  rule  differs  from  the  rule  under 
the  prior  regulation  (|  2810.S(c)).  Under 
that  provisioiv  the  participant  count 
date  for  "newly  covered  plans"  (which, 
in  the.ootttexto{  i  2810.5(c). 
encompassed  new  plans  as  well)  was 
the  date  on  which  the  plan  became 
covered  by  Title  IV  of  ERISA.  In  the 
case  of  a  new  plan,  this  rule  led  to  some 
conftwion  as  to  what  the  date  of 
coverage  was  if  the  plan  became 
effective  for  benefit  accruals  for  future 
service  on  a  date  other  than  the  first  day 
of  its  first  plan  year.  The  new  rule  in 
§  26ia22(c)  clarifies  that  the  participant 
count  dafe  in  such  circumstances  is  the 
date  on  which  die  plan  became  effective 
for  benefit  accruals  for  future  service. 
The  race  has  decided,  fai  die  interest  of 
simplicity,  to  use  this  same  participant 
count  rule  for  new  covered  plans. 


DeterminatioB  of  Unfunded  Vested 
Benefits 

The  formula  for  computing  a  plan's 
variable  rate- portion  of  the  premium  is 
based  on  the  determination  of  the  plan's 
unfunded  vested  benefits  as  of  the  close 
of  the  plan  year  preceding  the  premium  * 
payment  year.  Thus,  for  a  calendar  year 
plan  paying  its  1988  premium,  the  plan 
v(t)uld  need  to  determine  its  unfunded 
vested  benefits  as  of  December  31. 1987. 

In  the  normal  course  of  events,  most 
plans  will  not  have  an  actuarial 
valuation  of  the  plan's  liabilities  and 
assets  done  as  of  that  date.  Plan 
vahtations  for  purpoaes  of  section 
302(cHe)  of  ERISA  and.section  412(c)(g) 
of  the  Code  are  typically  ddne  as  of  the 
first  day  of  a  |ilan  year.  Thus,  a 
valaatian  for  the  1987  plan  year  is  done 
as  of  Janeary  1. 1967.  Further,  a 
valuation  for  the  1968  plan  year  is  not 
required  to  be  filed  aatil  }a^'31. 1988 
(seven  months  after  die  end  of  the  i^an 
year),  with  this  deacUine  fiequentty 
extended  until  September  15. 1988  (eight 
and  one^alf  ■ootha  after  the  end  of  the 
plan  year).  FinaBy.  plan  vduations 
pursuant  to  section  302(c)(9)  of  ERISA 
and  section  412(^(^  of  the  Code  are 
required  only  triennially  (although  many 
plans  do  more  frequent  Valuations). 

Thus,  if  the  PBGC  were  to  require  a 
full  valuation  as  of  the  statutory  date  in 
order  to  determine  a  plan's  unfunded 
vested  benefits  for  premium  payment 
purposes,  most  plans  would  be  forced  to 
obtain,  and  to  incur  the  expense  of.  a 
separate  additional  valnation.  In  the 
PBGCs  judgment,  this  would  be  unduly 
burdensome,  particularly  for  small 
plans.  Accordingly,  the  PBGC  has 
decided  to  permit  under  this  interim 
regulation  the  determination  of 
unfunded  vested  benefits  to  be  based  on 
plan  valuations  performed  as  of  certain 
dates  other  than  the  last  day  of  the  plan 
year  preceding  the  premium  payment 
year.  (The  PBGC  is  considering  whether 
it  should  require  a  more  up-to-date 
valuation  as  the  basis  for  determining 
unfunded  vested  benefits  in  large  plans 
and  will  address  this  issue  in  the  notice 
of  proposed  rulemaking.) 

The  interim  regulation  requires,  as  the 
general  rule  for  determining  unfunded 
vested  benefits  under  $  2610.23.  that 
plans  determine  unfanded  vested 
benefits  as  of  the  last  day  of  the  plan 
year  preceding  the  premium  payment 
year,  based  on  the  plan's  population  and 
plan  provisions  as  of  the  date.  A  plan's 
actuary  may  determine  the  plan's 
population  on  the  basis  of  either  an 
actual  census  or  a  representative  sample 
of  the  plan's  population.  The 
determination  of  vested  benefits  must  be 
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based  on  ti  plan  v&luation  that  meets  the 
requirenunts  imposed  by  section 
■    302(c)(9)  M  ERISA  and  section  412(c)(9) 
of  the  Code,  and  that  was  performed  as 
of  the  firstjday  of  the  pi^mium  payment 
year  or  th  i^  is  the  most  recent  valuation 
performed  (by  the  due  date  for  paying 
the  variable  rate  portion  of  the  premium) 
for  a  plan  year  within  the  the  three  plan 
years  imn^idiately  preceding  the 
premiuip  payment  year  In  determining 
the  value  of  vested  beneflts  as  of  the 
last  day  of  the  plan  year  preceding  the 
premium  pSyment  year,  the  plan's 
actuary  mMst  adjust  assumptions  in  the 
underlying  valuation  to  reflect  the 
occurrence,  between  the  date  of  the 
valuation  and  the  last  day  of  the 
preceding  plan  year,  of  a  significant 
event  (listed  in  S  2810.23(d))  or  other 
event  that;  (las  a  material  impact  on  the 
value  of  vested  benefits^ 

If  the  pl^  valuation  on  which  the 
determination  is  based  was  performed 
as  of  the  f|i;st  day  of  the  premium 
payment  jj^ar,  the  amount  of  the  plan's 
unfunded  vested  beneHts  reported  in 
that  valuation  will  be  deemed  to  be  the 
amount  of  the  plan's  unfunded  vested 
benefits  at  of  the  last  day  of  the  plan 
year  preccjding  the  premium  payment 
year,  unleii  the  plan's  enrolled  actuary 
determine^  that  there  is  a  material 
difference  il^tween  those  amounts. 
When  the«i4  is  a  material  difference,  the 
actuary  will  have  to  determine.the 
unfunded  vested  benefits  as  of  the  last 
day  of  the  ipreceding  plan  year. 

"The  enrolled  actuary  of  a  plan  that 
determines  the  amount  of  its  unfunded 
vested  beUiifits  under  the  general  rule 
must  certi^.  in  accordance  with  the 
Premium  Payment  Package,  diat  the 
determination  was  made' in  a  manner 
consistent  with  generally  accepted 
actuarial  pMncfples  and  practices. 

Hie  denmtion  of  unfunded  vested 
benefits  is|^t  forth  in  S  2610.23(b)  and 
applies  gei^^rally  for  all  purposes  under 
Part  2610.  Under  that  provision,  the 
amount  of  a  plan's  unfunded  vested 
benefits  is  ithe  excess  of  the  value  of  the 
plan's  vestteki  benefits  (determined  under 
9  2610.23(b)[l))  over  the  actuarial  value 
of  the  plan*!  assets  (determined  under 
9  2610.23(b)l2)). 

Section  ^10.23(b)(l)  provides  that  a 
plan's  vested  benefits  equal  the  plan's 
current  liaMlity  determined  by  taking 
into  account  only  vested  benefits  and  by 
using  the  statutorily  mandated  interest 
rate  for  valuing  the  vested  portion  of  a 
plan's  current  liability:  80%  of  the 
annual  yield  for  30-year  Treasury 
constant  maturities  for  die  calendar 
month  precluding  the  month  in  which  the 
premium  payment  year  begins.  These 
rates  are  rMorted  in  Federal  Reserve 
Statistical  Release  G.13  and  H.15.  (As  a 


convenience,  the  PBGC  is  setting  forth 
the  statutorily  mandated  interest  rates 
in  Appendix  B  to  this  interim  regulation 
and  plans  to  update  this  information  on 
a  periodic  basis.)  If  the  plan's  interest 
rate  (or  rates)  used  to  value  vested 
benefits  differs  from  the  statutory  rate, 
tiie  value  of  the  vested  benefits  at  the 
plan  rate  (or  rates)  must  be  converted  to 
a  value  using  the  required  rate. 

Section  2610.23(b)(2)  restates  the 
statutory  rule  Uiat  the  value  of  the  plan's 
assets  is  determined  in  accordance  with 
ERISA  section  302(c)(2).  and  also 
provides  that  the  value  of  the  assets  is 
not  reduced  by  the  amount  of  any  credit 
balance  in  the  plan's  funding  standard 
account  As  noted  by  die  PBGQ  in  its 
guidelines  on  premium  due  dates  (53  PR 
1907.  January  22. 1968),  this  reduction 
has  significance  only  for  purposes  of  the 
minimum  funding  standards,  and  it 
would  unduly  increase  the  amount  of 
unfunded  vested  benefits,  thus 
increasing  the  variable  rate  portion  of 
the  premium.  Finally.  9  2810.23(b)(2) 
provides  that  die  value  of  the  assets 
includes  contributions  owed  for  a  plan 
year  preceding  the  premium  payment 
year  only  to  the  extent  these 
contributions  have  been  paid  into  the 
plan  by  the  ckie  date  for  die  variable 
rate  portion  of  the  premium.  In  this 
manner,  contribution  obligations  that 
may  never  be  satisfied  wiU  not  be 
permitted  to  increase  the  value  of  assets 
and  thereby  to  reduce  the  variable  rate 
portion  of  the  premium. 

Interim  9  2610^(c)  provides  an 
optional  alternative  method  for 
determining  unfunded  vested  benefits. 
While  this  alternative  method  is  likely 
to  produce  a  sortiewhat  less  accurate 
measure  than  under  the  general  rule  of  a 
plan's  unfunded  vested  bienefits  as  of 
the  end  of  the  preceding  plan  year,  it  is 
also  a  less  costly  method  for  plans.  'The 
PBGC  believes  diat  on  balance,  this 
lower  cost  outweighs  the  lesser 
precision  of  die  alternative  method.  As  a 
protection  against  laige  losses  in 
premium  revenue  because  of  the  use  of 
diis  alternative  method,  its  use  by  large 
plans  (500  or  more  participants)  is 
subject  to  certain  restrictions 
(9  2610.23(d))  as  discussed  hereafter. 

Under  the  ahemative  method,  a  plan 
administrator  may  calculate  the  amount 
of  a  plan's  unfunded  vested  benefits  by 
using  certain  data  fi-om  the  plan's  Form 
5500,  Schedule  B,  for  the  plan  year 
preceding  the  premium  payment  year 
and  the  formulae  prescribed  in  the 
regulation.  The  Schedule  B  data  used 
under  the  alternative  method  are  the 
vested  benefits  figures  entered  on  lines 
6d(i)  and  6d(li),  the  retirement  age 
assumption  related  thereto  (line  12d) 
and.  generally,  the  value  of  assets 


entered  on  line  8b.  relating  to  die 
funding  standard  account. 

The  plan  administrator  must  adjust 
the  value  of  vested  benefits,  as  stated  in 
lines  6d(i),  6d(ii)  and  6d(iii).  to  reflect  the 
required  statutory  interest  rate  stated  in 
,  9  2610.23(b)(1).  This  adjusbnent  must  be 
performed  in  accordance  with  a  formula 
set  out  in  9  2610.23(c)(1).  Under  diis 
formula,  separate  interest  adjustments 
are  made  to  the  value  of  vested  benefits 
for  retired  participants  and  beneficiaries 
receiving  payments  (line  8d(i))  and  die 
value  of  vested  benefits  for  active  and 
other  participants  (line  6d(ii)).  and  die 
two  adjusted  values  are  then  added 
together.  The  sum  of  these  two  values  is 
die  "adjusted  vested  benefits  amount" 
as  of  die  date  ofthe  Schedule  B  entries. 
i.e.,  the  first  day  of  the  plan  year 
preceding  the  premium  payment  year. 

The  interest  adjustment  formula  uses 
two  actuarial  assumptions.  The  first 
assumption  takes  hito  account  the  effect 
that  a  change  in  the  valuation  rate  has 
on  the  value  of  vested  benefits  for 
retired  participants  and  beneficiaries 
who  are  receiving  benefits.  The  factor  is 
derived  fi'pm  the  cost  of  purchasing  life 
annuities  payable  monthly  for 
participants  at  ages  85. 68,  70  and  75  at 
annuity  interest  rates  of  5%  to  10%.  The 
PBGC's  experience  shows  that  for  each 
1%  change  in  the  interest  rate,  the  value 
of  each  $1  vested  benefits  changes  by  a 
factor  of  .94.  The  PBGC  believes  diat  the 
.94  factor  is  a  reasonable  factor  to 
measure  this  relation  between  interest 
rates  and  the  value  of  vested  benefits 
for  a  participant  at  any  age. 

The  second  assumption  discounts  the 
value  of  the  vested  benefits  to  reflect  the 
period  of  deferral  for  benefits  of  active 
and  deferred  Awsted  participants.  While 
the  assumed  average  retirement  age  for 
the  plan  is  readily  avaUable  to  the  plan 
administrator  (line  12d  on  the  Schedule 
B),  the  average  age  of  active  and 
deferaed  vested  participants  may  not  be. 
In  order  to  keep  the  alternative  method 
easy  to  use,  the  formula  provides  an 
assumed  age  for  all  active  and  deferred 
vested  praticipants  of  50.  Thus,  the 
formula  in  9  2610.23(c)(1)  uses  a  deferral 
period  of  the  difference  between  the 
assumed  average  retirement  age  under 
the  plan  with  respect  to  the  vested 
benefits  reported  in  line  6d  of  the 
Schedule  B  (item  12d  (Part  A)  of 
Schedule  B)  and  age  50. 

This  assumption  is  based  on  the 
PBGC's  experience  with  terminating 
plans.  In  those  plans,  the  average  age  of 
the  active  and  deferred  vested 
participants,  weighted  by  the  present 
value  of  benefits,  is  age  50.  The  PBGC 
recognizes  that  the  average  age  of 
participants  in  terminating  plans  is 
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likely  tol>e  greater  than  that  of 
participants  in  atl  8ingIfr«mpIoyet  |rfans 
covered  under  Title  IV  of  ERISA. 
However.  0ie  PBGC  has  no  data  on 
what  that  overatt  average  age  might  be 
and  has,  therefore,  decided  to  use  the 
average  age  for  terminating  plans. 

In  order  to  determine  the  value  of  the 
plan's  unfunded  vested  benefits  as  of 
the  date  of  the  Scfaedide  B  entries,  the 
plan*admtnistralor  must  sidttract  from 
the  adjusted  vested  benefits  the 
adjusted  value  of  plAB  assets.  Under  the 
alternative  method,  the  assets  value 
used  is  norma^y  that  on  line  8b  of  the 
Schedule  E  However,  in  order  to  ensure 
consistent  treatment  of  all  plans  using 
the  alternative  method  with  respect  to 
the  contributions  that  are  included  in 
the  calculation,  and  to  simplfy  the  time 
adjustment  formula  discussed  below, 
§  2610.23(cK2Mi)  provides  that  if  the 
value  of  assets  reported  on  line  8b  was 
determined  as  of  a  date  other  than  the 
flrst  day  of  the  plan  year  |M«ceding  the 
premium  payment  year,  then  the  value 
of  assets  shall  be  the  amount  reported 
on  line  6c  of  the  Schedule  B.  The  line  6c 
assets  fiqure  must  be  determined  as  of 
the  Tirsl  day  of  the  plan  year.  The  PBGC 
emphasizes  that  permitting  the  use  in 
this  situation  of  a  market  value  figure 
for  assets  (which  is  what  the  line  6c 
-assets  figure  is)  is  a  limited  exception  to 
the  general  requirement  that  an 
actuarial  value- of  assets  must  be  used  to 
determine  unfunded  vested  benefits 
under  this  part.  Finally,  whichever 
assets  value  is  used,  it  must  be  adjusted 
in  accordance  with  S  2610.23(bH2). 

This  adjusted  value  of  unfiinded 
vested  benefits  (which  i»  as  of  the  first 
day  of  the  plan  year  preceding  the 
premium  payment  year)  is  then  brought 
forward  to  the  last  day  of  the  plan  year 
prece(fing  the  premium  payment  year  in 
accordance  with  the  formula  in 
§  2610.23(c)(2).  This  formula  accounts 
only  for  the  passage  of  time  fi'om  date  of 
the  Schedule  B  data  to  the  end  of  the 
preceding  plan  year. 

Section  2810.23(d)  imposes  certain 
restrictions  oa  the  use  of  the  alternative 
method  by  plans  with  SOO  or  more 
participants  as  of  the  last  day  of  the 
plan  year  preceding  the  premium 
payment  year.  Such  plans  may  use  yie 
alternative  nethod  eaiy  if  no 
"significant  event"  (as  described  in 
§  2610.23(d)(l)-(d)(7))  has  occurred 
between  the  first  day  and  the  last  day  of 
the  plan  year  preceding  the  premium 
payment  year,  and  the  pkn's  enrolled 
actuary  certifies  to  that  fact  If  a 
significant  event  has  oQpirred  between 
those  dates,  the  aUemahveaiethod  rat^ 
be  used  only  if  the  plan's  enrolled 
actuary  roaki>8  appropriate  adjustments 


to  reflect  the  occwrence  of  the 
signuficaat  ev«Bt  and  certifie*  to  that 
fact  The  events  dcsi^ated  as 
significant  events  we  oorautences  that 
would  be  likely  to  have  a  significant 
impact  oo'a  plan's  ualunded  vested 
benefits. 

Section  2810.23(e)  requires  that  all 
actuarial  assomptioas  and  methods  used 
to  determine  Of  to  calculate  the  amount 
of  a  plan's  unfunded  vetted  benefits  be 
identical  to  or  consistent  with  the 
actuarial  assumntions.aBd  awthods  used 
to  preparatlie  plaa  vahiatiea  and 
actuarial  report  oc  Form  5600.  Schedule 
B.  under^ii^  ^  determination  or 
calculation,  except  to  the  extent  that 
other  acturaial  assumptions  are 
specifically  prescribed  by  S  2610.23  or 
are  necessary  in  order  to  reflect  the 
occurrence  of  a  sipuficant  event 

Under  i  2810.23(0.  the  determination 
or  oalculatuw  of  a  plan's  unfunded 
vested  benefits  with  respect  to  a  new 
plan  or  a  newly  covered  plan  (as' 
defined  in  S  2810.2)  must  be  made  as  of 
the  first  day  ot  the  premium  payment 
year  or.  if  later,  the  date  on  which  the 
plan  became  effective  for  benefit 
accruals  for  filture  service,  and  all 
references  in  }  2610.23(a)H[e)  to  the  last 
day  of  the  plaa  year  preceding  die 
premium  payment  year  are  deemed  to 
refer  to  such  day  or  date.  This  rule  is 
necessary  because  new  aiui  newly 
covered  plans  were  not  in  existence  as 
covered  plans  before  the  premium 
payment  year,  yet  may  well  have 
unfunded  vested  benefits  for  the 
premium  payment  year.  The  PBGC 
believes  that  a  new  or  newly  covered 
plan  should  no4  be  exempt  from 
computing  and  paying  the  variable  rate 
portion  of  the  premium  for  its  first  (or 
first  covered)  plan  year.  New  and  newly 
covered  plans  have  never  been  exen4>t 
from  premium  payments  for  their  first 
plan  year.  (However,  as  discussed 
below,  a  new  plan  may  be  exempt  from 
having  to  determine  its  unfunded  vested 
benefits  and  to  compute  the  variable 
rate  portion  of  the  premium.) 

Variable  Rale  Exemptions  and  Special 
Rules 

As  noted  above,  the  PBGC  has  sought 
in  this  interim  regulation  to  minimize 
complexity  and  to  reduce  costs  to  the 
extent  consistent  with  the  pertinent 
statutory  revrirements.  Toward  these 
ends,  the  PTCG  ha*  developed  a  number 
of  exemptions  tmd  special  rules 
regard^(:the.vaiiable  lateportioa  of  the 
premium.  These  exemptimna  and  special 
rules,  set  Uh&  an  /S-261flL24.  apply  to 
certain  plaiu>witfafewei4haB  100 
I»rticip8nta»  to  ptaBS-hawiag  no 
participaats  witfi  vested  benefits,  and  to 
fully  insured  plans.        , 


Sectim  26a0J«(a)(l)  and  (b)  ivovickw 
reUef  for  oertatii  pie—  ¥iA  fewer  than 
lOO'peftieipante  on  the  last  day  of  the 
plan  year  precediag  the  premium     ' 
payment  year.  As  aoted  above,  plans 
are  generaBy  requited  to  deteradne  their 
unfunded  vested  benefits  aa  of  the  last 
day  of  the  plea  year  preceding  the 
prenuum  poyeat  year  ia  tader  to 
compute  the  variable  rate  portion  of  the 
premium^  The  costs  associated  with  the 
general  rule,  however,  are  likely  to  be 
substantial  for  maiqr  small  plans.  While 
.  the  PBGC  has  decided  to  permit  die  use 
of  sn. alternative  method  (dlfecussed 
above)  for  detenniauig  unfunded  vested 
benefits  that  is  expected  to  involve 
lower  costs,  this  method  is  based  on 
certain  entries  in  the  plan's  Form  S500, 
Schedule  B,  for  a  previoos  plan  yean    - 
plans  with  fewer  than  100  participants 
are  not  required  under  the  instructions 
for  the  Scbednle  B  to  make  such  entries 
and  may  thus  be  unable  to  use  the 
alternative  method.  Accordingly,  the 
PBGC  is  provfffing  two  additional 
options  for  plans  witbfewer  than  100 
participants  that  are  unable  to  use  the 
alternative  method  for  calculating 
unfiflnded  vested  benefits  set  forth  in 
§  2610.23(c)  because  diey  do  not  have 
the  requisite  Schedule  B  data. 

One  option  {i  2610.24(a)(1))  that  may 
be  cost  effective  for  well  fiinded  small 
plans  requires  that  the  plan's  enrolled 
actuary  certify  that  the  plan  had  no 
.  unfunded  vested  benefits  as  of  Ave  last 
day  of  the  plan  jrear  preceding  die 
premium  payment  year.  If  this 
certification  is  provided,  the  plan  is  not 
required  to  determine  its  unfunded 
vested  benefits  and  does  not  owe  a 
variable  rate  amount. 

Under  the  second  option 
(§  2610.24(b)).  the  plan  administrator 
may  elect  to  pay.  in  lieu  of  the  variable 
rate  assessment  otherwise  required 
under  {  2810.22(aX2).  an  amount  of  $5 
per  participant  resulting  in  a  total 
premium  of  $21  per  participant  If  the 
plan  administrator  so  elects,  the 
variable  rate  assessment  owed  for  each 
plan  participant  for  the  premium 
payment  year  is  deemed  to  be  $5,  and 
the  plan  administrator  is  not  required  to 
determine  the  amount  of  the  plan's 
unfunded  vested  benefits  for  the 
premium  payment  year.  Whether  this 
second  option  or  the  first  option  (or  the 
general  rule  under  {  2ftl0.23(a))  is  the 
most  cost  elective  for  a  plan  will 
<^epend,  ef  oouise,  on  the  circumstances. 

The  race  chose  an  amount  of  $S  per 
participaal  onder  the  second  option 
baied  on  p»ieetieas  that  this^will  be  the 
'  apptOMiaiata  aweiafs  variable  rate 
assessawat  for  all  plaas.  While  some 
smalt  plans  electing  to  use  this  special 
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payment  rjile  will  pay  a  higher  variable 
rate  assesifient  than  if  tbey  deternuned 
the  amounjlfdue  under  the  geaen^  miei 
these  plansvvill  be  saving  the  casts 
associated  with  the  detenninatkMi. 
Other  smaM  9^*o»  will  choose  to  use  tlus 
special  rulk  because  it  wilLresuh  in 
paynient  ot « lower  pceraiura  than  they 
would  otherwise  awe.  Howeva, 
because  smpn  i^ans  accoant  for  a  very 
small  perc^tage  of  the  racC's  total 
premium  ^tome.  the  PBGC  estimates 
that  the  i^iact  of  this  special  rule  «n  its 
1988  premlMro  income  would  be 
negligible:  i4pproximately  1S(  (rf  the 
income  attHbutable  only  to  the  premium 
increase,  t^  f^GC  believes  that,  on 
balance,  this  potential  slight  loss  in 
revenue  isbutweighed  by  the  beneTil  of 
enabling  snail  plans  to  avoid  the 
potentially^  Iwrdensone  detennination 
of  unfunded  vested  benefits  under  the 
general  rul|e|. 

In  additiJD^  these  special  rules  for 
small  plan*  will  be  in  effect  for  only  a 
limited  period  of  time.  Beginning  with 
the  Form  56IXX  Schedule  B  filing  for  the 
1988  plan  yter.  small  plans  will  be 
required  toj  Complete  lines  6d  (tHiii)  of 
Schedule  B.:It  will  then  be  possible  for 
these  plan)  lo  use  the  alternative 
method  selj  forth  in  {  2B10.23(c)  or 
something  similar  to  that  method.  Hie 
PBGC  will  prop<»8e  a  new  rule  for  small 
plans  in  the  forthcoming  notice  of 
proposed  rulemaking.  As'soon  as  that 
rulemaking  (s  completed,  both  the 
actuarial  cet'tification  option  in 
§  2610.24(a)(1)  and  the  $5  per  participant 
rule  in  1 2fiiU).24(b4  will  be  dropped. 

Section  idia24(a)(?)  provides  a 
special  rul^  for  plans  with  no  vested 
benefit  liabilities.  If  a  plan  did  not  have 
any  participnnts  with  vested  benefits  as 
of  the  last  day  of  the  plan  year 
preceding  lihe  premium  payment  year. 
and  the  plan  administrator  certifies  to 
that  fact,  the  plan  is  not  required  to 
determine  its  unfunded  vested  benefits 
and  does  noit  owe  a  variable  rate 
amount.  Tqtt  ^;>ecial  rule  is  available  to 
all  plans  regardless  of  size. 

Section  ^a24(a)(3)  provides  a 
special  rule  lor  "fully  insured  plans."  In 
order  to  qualify  for  this  special  rule,  the 
plan  must  m  a  plan  described  in  section  - 
412(i)  of  th^  Code  at  all  times  during  the 
plan  .year  pB«ceding  the  premium 
payment  y^  and  the  plan 
administratis  must  certify  to  that  fact. 
(If  the  planii^-a  new  or  newly. cmiered 
plan*  tfas  edification  is  made  as  of  the 
due  date  forj  the  premium  and  must 
certify  to  tiU  plan's  status  at  all  times 
during  the.Memium  payment  year 
through  tfafjit  due  data^ifa  plan  qualifies 
for  this  speoal  rute^  the  plan  is  not 
required,  to  determine  its  unfunded 


vested  benefits  and  does  not  owe  a 
variable  rate  amount  The  raCC  has 
provided  this  exemption  in  recognition 
of  the  fact  that  a  fiiQy  insured  plan 
meeting  the  requirements  of  Code 
section  412(i)  wiO  by  definitioii  have  no 
unfunded  vested  beneftta.  Moreover, 
such  plans  tjrptcalfy  do  not  have 
actuaries,  and  the  PBGC  does  not  want 
to  require  these  plans  to  incur  the  cost  of 
retaining  actuaries  simply  to  fill  out  the 
premium  payment  forai. 

Consistent  with  the  other  rules  in  this 
regulation  for  new  and  newly  covered 
plans,  the  determination  of  whether  e 
variable  rate  exemption  or  special  rule 
applies  to  a  new  plan  w  a  newly 
covered  plan  is  made  as  of  the  first  day 
of  the  premium  payment  year  or,  if  later, 
the  date  on  which  the  plan  became 
efi'ective  for  future  benefit  accruals 
(S  2610.24(c)). 

New  Filrag  Diie  Dates  for  Stngle- 
Employw  and  Mnltiwaptoyer  Plans 

Under  the  previous  premium 
regulati<m.  the  premium  due  dale  for 
large  single-employer  and 
multiemployer  plans. /.«..  those  with  500 
or  more  participants,  was  the  last  day  of 
the  second  nuMid)  following  the  close  of 
the  prior  plan  year.  However,  because 
an  accurate  participant  count  for  the 
prior  plan  year  Was  frequently  not 
available  by  the  due  date;  large  (rfans 
also  made  a  reconciliation  filing  (paying 
an  additional  amount  or  requesting  a 
refund  of  an  overpayment)  no  later  than 
the  last  day  of  the  seventh  month 
following  the  close  of  the  prior  plan 
year.  For  small  plans,  i.e.,  those  with 
fewer  than  500  participants,  the 
premium  was  due  by  the  last  day  of  the 
seventh  month  following  the  end  of  the 
prior  plan  year. 

This  payment  schedule  is  not  well- 
suited  to  the  new  variable  rate 
assessment  for  single-employer  plans. 
As  described  above  in  the  section  on  the 
"Determination  of  Unfunded  Vested 
Benefits,"  the  PBGC  has  den'sed 
premium  computation  rules  that  rely 
heavily  on  existing  plan  data, 
particularly  on  the  Form  5500.  Schedule 
B.  For  this  reason,  the  due  date,  for  iat 
least  the  variaUe  rate  porticm  6f  the 
premium,  must  fit  with  the  Sdiedule  B 
filing  due  date.  Accordingly,  under 
9  2610.25  (b)(l)^nd  (bK2)(ii).  the 
variable  rale  portioa  erf  die  prenriim» 
must  be  paid  (regwdless  of  the  number 
of  plan  participaBts)  by  the  fifteenth  day 
of  the  eighth  foil  ealndar  moBth 
following  the  month  in  which  the  plan 
year  be^n.  {TUb  wittresah  inn 
deedKae  of  Septenber  15  far  all  single- 
emf^er  plans  writh  pian  years  starting 
in  the  month  of  January.  October  15  for 


all  such  plans  witfi  plan  years  starting  in 
the  montti  of  I^brttary,  and  so  on.) 

The  deadine  for  the  flat  rate  portion 
of  the  premium  for  sin^e-employer 
plans  (and  for  the  multiemployer  plan 
premium)  will  not  dumge  for  large 
plans.  Under  §9  26ld2S(b)(2Ui)  (for 
single-employer  plans)  and ' 
2610.34(a)(7)(Ii}  [for  raultiempdoyer 
plans),  that  deadline  is  the  last  day  of 
the  second  month  following  the  close  of 
the  plan  year  preceding  the  premium 
payment  year.  However,  in  order  to 
avoid  unneoessaiy  confusion  resulting 
fitun  inultiple  deadlines,  the  PBGC  has 
decided  to  def«  the  deadline  for  the  fiat 
rate  portion  of  the  premium  hn  small 
single-employer  p^ns  (|  2610.25(b)(1)) 
(and  for  the  premium  for  small 
multiemployer  plans.  S  2fil0i34(a)(7)(i)) 
to  the  new  variable  rate  assessment 
filing  deadline.  Stmilariy.  the 
reconciliation  date  for  the  flat  rate 
portion  of  the  premium  for  large  single- 
employer  plans  (9  28ia»(b](2)(iii})  {arid 
for  large  multiemployer  plans, 
9  26ia34(b)(^)  is  also  moved  to  the 
fifteenth  day  ol  the  eighth  full  calendar 
mcmth  following  the  month  in  which  the 
premium  payment  yeat  began.  Tbas.  in . 
the  case  of  calendar  year  plans  paying 
their  1988  premiums,  the  flat  rate  portion 
of  the  premium  for  large  single-employer 
plans  (and  the  premiiun  for  large 
multiemployer  plans)  was  due  on 
February  29, 1988.  All  other  premiums 
and  filings  for  calendar  year  plans 
paying  their  1988  premiums  [i.e..  the  flat 
rate  portion  of  the  premium  for  small 
single-employer  plans,  the  reconciliation 
filing  for  large  single-employer  and 
multiemployer  plans,  and  the  variable 
rate  assessment  for  both  small  and  large 
single-employer  (rians)  will  be  due  on 
September  15. 198a 

Liability  for  Premhims 

Section  26ia26(a)  clarifies  the  fact 
that  the  designation  under  Subpart  B  of 
the  plan  administrator  as  the  person 
required  to  file  the  af^licable  forms  and 
to  sulmit  the  premium  payment  is  a 
procedural  requirement  only  and  does 
not  alter  the  liability  for  premium 
payments  imposed  by  section  4007  of 
the  Act  Pursoant  to  section  40Q7(e)  of 
the  Act  both  the  plan  admniistrator  and 
the  plan's  contribating  sponsor  are 
liable  fcH-  premium  payments,  and,  if  the 
contributing  sponsOT  is  a  member  of  a 
contfoDed  group,  each  member  of  the 
controlled  group  is  fointly  and  severally 
liable  for  the  required  premiums.  Any 
entify  that  is  hable  for  required 
premitmis  is  also  KaMe  for  any  interest 
and  penalties  assessed  with  respect  to 
such  iMremiams. 
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Section  2610.26(b)  imposes  a  special 
rule  for  premium  payments  when  the 
tennination  of  an  underfunded  plan  has 
been  initiated.  This  special  rule  is 
necessary  because,  in  these 
circumstances,  paying  premiums  from 
plan  assets  is  generally  tantamount  to 
PBGC  paying  itself;  i.e.,  using  plan 
assets  for  premium  payments  will 
increase  PBGCs  liability  for  guaranteed' 
benefits.  In  order  to  avoid  this  anomaly, 
S  2610.26(b)  provides  that  for  any  plan 
year  in  which  a  plan  administrator 
issues  notices  of  intent  to  terminate  in  a 
distress  termination  or  the  PBGC 
initiates  a  termination  proceeding  under 
section  4042  of  ERISA,  and  for  each  plan 
year  thereafter,  the  obligation  to  pay  the 
premiums  (and  any  interest  or  penalties 
thereon)  imposed  by  ERISA  and  this 
regulation  is  an  obligation  solely  of  the 
contributing  sponsor  and  the  members 
of  its  controlled  group,  if  any.  The  TOGC 
may  treat  as  legally  ineffective  any 
payment  made  bma  plan  assets  in 
violation  of  §  2610.26(b)T  and  reserves  its 
right  in  such  circumstances  to  obtain 
payment  from  the  plan's  contributing 
sponsor  and  niembers  of  the 
contributing  sponsor's  controlled  group. 

E.0. 12291  and  the  Regulatory  Flexibility 
Act 

The  PBGC  has  determined  that  this 
rule  is  a  "major  rule"  within  the 
meaning  of  Executive  Order  12291, 
February  17, 1961  (46  FR 13193)  because 
the  single-employer  plan  premium 
increase  im'plemented  in  this  regulation 
will  have  an  annual  effect  on  the 
economy  of  more  than  $100  million.  In   . 
accordance  with  E.0. 12291.  the  PBGC  • 
has  prepared  a  Regulatory  Impact 
Analysis.  Interested  persons  may  obtain 
copies  of  the  Regulatory  Impact 
Analysis  from  the  PBGC's 
Communications  and  Public  Affairs 
Department  (Code  38000).  2020  K  Street  ' 
NW..  Washington,  DC  20006. 

Because  of  the  urgent  need  to  provide 
plans  with  the  rules  for  computing  and 
paying  premiums  for  1988  plan  years, 
the  PBGC  has  determined  that  it  would 
be  impracticable  and  contrary  to  the 
public  interest  to  provide  for  notice  of 
and  public  comment  on  this  regulation 
prior  to  issuance.  Accordingly,  the  PBGC 
Hnds  that  good  cause  exists  for  issuing 
this  regulation  in  interim  fornf  without 
notice  and  opportunity  for  public 
conmient.  See  5  U.S.C.  553(b).  For  these 
same  reasons,  the  PBGC  Pmds  that  good 
cause  exists  for  making  this  regulation 
effective  immediately.  See  5  U.S.C. 
553(d)(3). 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility  Act 
of  1980  does  not  apply  (5  U.S.C.  601(2)). 


List  of  Subjecto  in  29  CFR  Part  2810 

Employee  benefit  plans.  Penalties. 
Pension  insurance,  Pensions,  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing.  Part 
2610  of  Chapter  XXVI  of  Title  29,  Code 
of  Federal  Regulations,  is  hereby  revised 
as  follows: 

PART  2610-PAYMENT  OF  PREMIUMS 

Subpart  A— 4Senanl  ProvWoiw 

Sec. 

2810.1 

2610.2 

2610.3 

2610.4 

2610.5 

2610.6 

26ia7 

2610.8 

2610T9 


Purpose  and  scope. 
DeRnitions. 
Form. 

Mailing  address. 
Date  of  filing. 
Computation  of  time. 
L.ate  payment  interest  charges. 
Late  payment  penalty  charges. 
Ck>verage  for  guaranteed  basic 
t>enefit8. 

2610.10  Special  rule  for  certain  mergers  and 
spinoffs. 

2610.11  Record-keeping  requirements:  PBGC 
audits. 

Subpart  B— Singla-Employer  Premiums  for 
PostTl987  Plan  Yaars 

2610.21  Purpose  and  scope. 

2610.22  Premium  rate. 

2610.23  Determination  of  unfunded  vested 
beneRts. 

2610.24  Variable  rate  exemptions  and 
special  rules. 

2610.25  Filing  requirement. 

2610.26  Liability  for  premiums. 

Subpart  C— Singl*'€mploy«r  Prwniuma  for 
Pr*-19M  Plan  Years;  Mutttemployer 
Prwniuma 

2610.31  Purpose  and  scope. 

2610.32  Single-employer  premium  rates. 

2610.33  Multiemployer  premium  rates. 

2610.34  FHing  requirement. 

Appandix  A— Late  Payment  hrtereet 
Ctiargee 

AppencHx  B— Interest  Rates  for  Valuing 
Vested  Benefits 

Authority:  29  U.S.C.  1302(b)(3).  1306, 1307. 
as  amended  by  sees.  403(1),  105. 402(a)(3). 
403(b),  Pub.  L  96-364.  94  Stat.  1208. 13(Q. 
1264, 1298, 1300,  sec.  11005.  Pub.  L  99-272. 100 
Stat  82, 240.  and  by  sec.  9331.  Pub.  L 100-203. 
101  Stat.  1330. 

Subpart  A— General  Provisions 

§  2610.1    Purpose  and  scope. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  provide  rules  for  computing  and 
procedures  for  paying  the  premiiuns 
imposed  by  sections  4006  and  4007  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended. 
Subpart  A  contains  the  rules  that  apply 
both  to  single-employer  and 
multiemployer  plans  with  respect  to  aH 
plan  years.  These  general  rules  cover 
such  matters  as  the  definitions  of  terms 
under  this  part  procedural 


requirements,  and  late  payment  interest 
and  penalty  charges.  Subpart  B  contains 
th^  premiiun  rates  and  due  dates  and 
computational  rules  for  single-employer 
plans  under  the  new  variable  rate 
premium  structure  enacted  as  part  of  the 
Pension  Protection  Act.  lliese  new  rules 
apply  to  single-employer  plans  for  plan 
years  beginning  on  or  after  January  1. 
1988.  Subpart  C  contains  the  premium 
rates  and  due  dates  for  single-employer 
plans  with  respect  to  all  prior  plan  years 
and  for  multiemployer  plans  with 
respect  to  all  plan  years. 

(b)  Scope.  This  part  applies  to  all 
plans  that  are  covered  by  Title  IV  of  the 
Act  pursuant  to  section  4021  of  the  Act. 

§2610.2   Definitions. 

For  purposes  of  this  part: 

"Act"  means  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended. 

"Code"  means  the  Internal  Revenue 
Code  of  1986,  as  amended. 

"Multiemployer  Plan"  means  a  plan 
defined  in  section  4001(a)(3)  of  the  Act. 

"New  Plan"  means  a  plan  that 
became  effective  within  the  premium 
payment  year  and  includes  a  plan 
resulting  from  a  consolidation  or  spinoff. 
A  plan  that  meets  this  definition  is 
considered  to  be  a  new  plan  for 
purposes  of  this  part  even  if  the  plan 
constitutes  a  successor  plan  within  the 
meaning  of  section  4021(a)  of  the  Act. 

"Newly  Covered  Plan"  means  a  plan 
that  is  not  a  new  plan  and  that  was  not 
covered  by  Title  IV  of  the  Act  pursuant 
to  section  4021  of  the  Act  immediately 
prior  to  the  premiiun  payment  year. 

"Participapt"  means  any  individual 
who  is  included  in  one  of  the  categories 
below: 

(a)  Activo.  (1)  Any  individual  who  is 
currently  in  employment  covered  by  the 
plan  and  who  is  earning  br  retaining 
credited  service  under  the  plan.  This 
category  includes  any  individual  who  is 
considered  covered  under  the  plan  for 
purposes  of  meeting  the  minimum 
coverage  requirements,  but  because  of 
offset  or  other  provisions  (including 
integration  widi  Social  Security 
benefits),  the  individual  does  not  have 
any  accrued  benefits. 

(2)  Any  non-vested  individual  who  is 
not  currently  in  employment  covered  by 
the  plan  but  who  is  earning  or  retaining 
credited  service  under  the  plan.  This 
category  does  not  include  a  non-vested 
former  employee  who  has  incurred  a 
break  in  service  the  greater  of  one  year 
or  the  break  in  service  period  specified 
in  the  plan. 

(b)  Inactive — (1)  Inactive  receiving 
benefits.  Any  individual  who  is  retired 
or  separated  from  employment  covered 
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by  the  plan  and  who  is  receiving 
benefits  umer  the  plan.  This  category 
does  not  iiuude  an  individual  to  whom 
an  insuraijite  company  has  made  an 
irrevocabTe  commitment  to  pay  all  the 
benefits  to  which  the  individual  is 
entitled  under  the  plan. 

(2)  Inacuye  entitled  to  future  benefits. 
Any  indivi(|ual  who  is  retired  or 
separated '^m  employment  covered  by 
the  plan  a|id  who  is  entitled  to  begin 
receiving  benefits  under  the  i^n  in  the 
future.  Ttd^  category  does  not  inchide  an 
individual!  jo  yvfaom  an  insurance 
company  aks  made  an  hrevocable 
cbmmitmatt  to  pay  all  the  benefits  to 
whidi  the;itidividual  is  entitled  under 
the  plan.    ' 

(c)  Decked.  Any  deceased 
individual  jvho  has  one  or  more 
benefldatws  who  are  receiving  or 
entitled  to  receive  benefits  under  the 
plan.  This  category  does  not  include  an 
individual  If  an  insurance  company  has 
made  an  ineirocaMe  commitment  to  pay 
all  tfie  beiif  fHs  to  which  the 
benefician^s  of  that  indivtdtial  are 
entitted  ue^  the  plan.  Provided  that, 
for  plan  ]r<^^  begfaming  before 
Septembet-iz,  197S,  a  retiree  or  former 
employee  ifbr  whom  a  fully  paid-up 
immediate  ior  deferred  annuity  has  been 
purdtased  khan  be  treated  as  a 
"participant"  if  such  individual  retains  a 
legal  daiiitiageinst  the  plan  for  benefits 
or  if  the  plan  retains  a  participating 
interest  in  the  annuity  policy. 

"PBGC"  means  the  Pension  Benefit 
GuarantyjCtorporation. 

"Plan  Y  sar"  means  the  calendar, 
policy  or  lineal  year  on  which  the 
recoids  oi  the  plan  are  kept. 

"Premium  Payment  Year**  means  the 
plan  year  jdir  which  the  premium  is 
being  paidJ 

"Short  Man  Year^  means  a  plan  year 
that  is  les^jthan  twelve  full  months. 

{2610.3    #^rm. 

.    The  eatjaiatioa.  dedaration. 
reconcilianon  and  paynent  of  premiums 
shall  be  made  usiog  the  forms 
prescribediby  and  in  accordance  with 
the  instriKtions  in  the  raCC  Annual 
Preipium  fkyment  Package. 


$26104   l^lng 


Plan  ai 
forms 
and  all 
and 


itrators  shall  mail  all 
d  to  be  nied  under  this  part 
nts.for  premiums,  interest 
required  to  be  made  under 
this  part  t^  Pension  Benefit  Guaranty 
Corporation.  P.O.  Box  105655.  Atlanta. 
GA  30348-^655. 

92610.5    p^aofflNng. 

(a)  AnyJ  jorm  required  to  be  filed 
under  the  |  trovisions  of  this  part  and  any 
payment  1 1  iquired  to  be  made  under  the 


provisions  of  this  part  shall  be  deemed 
to  have  been  filed  or  okade  on  the  date 
on  which  it  is  mailed. 

(b)  A  form  or  payment  shciU  be 
presumed  to  have  been  mailed  on  the 
date  on  which  it  is  postmarked  by  the 
United  States  Postal  Service,  or  three 
days  prior  to  the  date  oa  which  it  is 
received  by  the  PBGC  if  it  does  not 
contain  a  legible  United  States  Portal 
Service  postmark. 

$26106   Computation  of  tkna. 

In  computing  any  period  of  time 
prescribed  by  diis  part  the  day  of  the 
act,  event,  or  default  from  which  die 
designated  period  of  tme  begiw  t»niB 
is  not  Gounted.  The  last  day  off  the 
period  80  oaiB|>Bted  ahatt  be  tedoded, 
unless  it  is  m  Siatnrday,  Sunday,  or 
federal  holiday,  in  whidi  event  the 
period  runs  until  the  end  of  the  next  day 
that  it  not  a  Saturday,  Sanday.  or 
federal  holiday.  For  pwpoaes  oi 
compntiag  late  payment  interest  charges 
under  {  26107  and  late  pejnnent  penalty 
charges  under  1 28108,  a  Saturday. 
Sunday  or  faderal  hofiday  refetred  to  in 
the  previoue  sentence  shaB  be  induded. 


S26107 

(a)  If  any  premium  payment  doe  under 
this  part  is  npt  paid  by  die  doe  date 
prescrttied  for  sudi  payment  by 

§  2810l25  or  }  2B1if>.34.  as  ai^licable.  an 
biterest  charge  wdl  aocnw  on  die  unpaid 
amount  at  the  rate  imposed  under 
sectitm  6601(a)  of  the  Code  for  the 
period  from  the  date  paym«it  is  due  to 
the  date  payment  is  made.  Late  payment 
interest  diaiges  accrue  as  simple 
interest  before  lanuaty  1, 1983,  and 
thereafter  are  compounded  daily.  (The 
interest  rates  for  specified  time  periods 
are  set  forth  in  Appendix  A  to  this  parU) 

(b)  When  PBGC  issues  a  bill  for 
premium  pajrments  necessary  to 
recondle  the  premiums  paid  with  the 
actual  premium  due,  interest  will  be 
accrued  on  the  unpaid  premium  until  the 
date  of  the  bill  if  paid  no  later  than  30 
days  after  the  date  of  such  bill.  If  the  bill 
is  not  paid  within  the  30-day  period 
following  the  date  of  such  trill,  interest 
will  continue  to  accrue  throughout  sudi 
30-day  period  and  thereafter,  until  the 
date  paid. 

(c)  PBGC  bills  for  interest  assessed 
under  thisaection  will  be  deemed  paid 
when  due  if  paid  no  later  than  30  days 
after  the  date  of  such  bills.  Otherwise, 
interest  will  accrue  in  acomlance  with 
paragraph  (a)  of  this  section  on  the 
amount  vi  the  bill  from  the  date  of  tlK 
bill  until  the  date  of  payment 

S26106   Lata  payment  penalty  Charge*. 

(a>  Penalty  charge.  If  any  premium 
payment  due  under  this  part  is  not  paid 


by  the  due  date  preaciibed  for  such 
payment  by  H  2mSk2&  or  2610^34.  as 
applicable,  the  PBGC  will,  unless  a 
waiver  is  granted  pursuant  to  paragraph 
(b)  of  this  seclioa  assess  a  late  payment 
charge  on  the  unpaid  premiam  at  the 
rate  provided  in  p«tagra|dis  (a)(1).  (aH2). 
(a)(3)  or  (a)(4)  of  thia  section,  as 
applicdile. 

(1)  if  the  due  date  for  the  premium  is 
prim  to  October  2, 197S  the  late 
payment  charge  shall  be  a1  dte  rate 
specified  in  the  foHowing  toUe: 


Days  Ma  bom  due  data 

Lata 
(pewaNt^ 

1  fnlflt 

0 

<ii^>90      M      . 

25 

01  to  120 _ 

50 
75 

Mortf  than  180 

MO 

(2)  If  the  due  date  for  the  premium  is 
on  or  after  Odober  2. 1875^  and  before 
July  31. 1961.  the  late  payment  charge 
shfi^  be  at  the  rate  specified  in  the 
following  lablec 


Days  Me  from  due  date 


1  to  30-.. 
31  to  00.. 

61  to  90.. 


91  to  120.... 
121  to  ISO. 


151  to  180. 
More  than  180.. 


l.ale 


diaPBe 
(percent^ 


5 

ie 

20 

40 

60 

00 

100 


(3)  If  the  due  date  for  the  premium  is 
on  or  after  July  31, 1984,  the  late 
pajrment  charge  (not  to  exceed  100%  of 
the  unpaid  premium)  shall  be  equal  to 
the  greater  of — 

(i)  5%  per  month  (or  fraction  thereoO 
of  the  unpaid  premiums:  or 

(ii)$25. 

(b)  Waiver  of  penalty  charge.  The  late 
payment  penalty  charge  will  be  waived, 
in  whole  or  in  part — 

(1)  With  respect  to  any  premium 
payment  made  within  60  days  after  the 
due  date  prescribed  for  such  payment  in 
S  2610.25  or  §  2610.34.  as  applicable,  if. 
before  such  due  date,  the  PBGC  grants  a 
waiver  upon  a  showing  of  substantial 
hardship  arising  from  the  timely 
payment  of  the  premium  and  a  showing 
that  the  premium^will  be  paid  within 
such  60-day  period; 

(2)  If  the  PBGC  grants  a  waiver  based 
on  any  other  demtmstralion  of  good 
cause; 
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(3)  If  the  PBGC  on  its  own  motion; 
waives  the  application  of  paragraph' (a) 
of  this  section; 

(4)  With  respect  to  any  premiuin 
payment  (excluding  any  variable  rate 
portion  of  the  premium  under 

§  2610.22(a)(2)).  if  a  plan  that  is  required 
to  make  a  reconciliation  filing  desoibed 
in  S  2810.25(b)(2)(iii)  or  §  2610.34(b)— 

(i)  Paid  at  least  90  percent  of  the  flat 
rate  portion  of  the  premium  due  fqr  the 
premium  payment  year  by  the  due  date 
specified  in  §  2610.2S(b)(2)(i)  or 
§  2610.34(b):  or 

(ii)  Paid  by  the  due  date  specified  in 
S  26l0.25(b)(2)(i)  or  S  2610.34(b)  an 
amount  equal  to  the  premium  that  would 
be  due  for  the  premium  payment  year, 
computed  using  the  fiat  per  capita 
premium  rate  for  the  premium  payment 
year  and  the  participant  count  upon 
which  the  prior  year's  premium  was  • 
based;  and 

(iii)  Pays  100  percent  of  the  premium 
due  for  the  premium  payment  year 
under  §  2610.22  (excluding  any  variable 
rate  portion  of  the  premiimi  under 
§  2610.22(a)(2)).  §  2610.32.  or  S  2610.33. 
as  applicable,  on  or  before  the  due  date 
for  the  reconciliation  filing  under 
§  2610.25(b)(2)(iii)  or  S  2610.34(b).  as 
applicable. 

(5)  With  respect  to  any  PBGC  bills  for 
the  premium  payment  necessary  to 
reconcile  the  premium  paid  with  the 
actual  premium  due,  if  such  bills  are 
paid  no  later  than  30  days  after  the  date 
of  such  bills. 

§2610.9    Covarag*  for  guaranteed  basic 


(a)  The  failure  by  a  plan  administrator 
to  pay  the  premiums  due  under  this  part 
will  not  result  in  that  plan's  loss  of 
coverage  for  basic  benefits  guaranteed 
under  sections  4022(a)  or  4022A(a)  of  the 
Act. 

(b)  The  payment  of  the  premiums 
imposed  by  this  part  will  not  result  in 
coverage  for  basic  benefits  guaranteed 
under  sections  4022(a)  or  4022A(a)  of  the 
Act  for  plans  not  covered  under  Title  IV 
of  the  Act  pursuant  to  section  4021  of 
the  Act. 

$2610.10    Special  rute  for  certain  mergers 
and  spinoffs. 

(a)  With  respect  to  a  plan  described  in 
paragraph  (b)  of  this  section  that  is 
paying  its  premium  for  a  premium 
payment  year  beginning  on  or  after 
January  1, 1986,  all  references  in 
§§2610.22,  2610.23.  2610.24  and  2610.33. 
as  applicable,  to  the  last  day  of  the  plan 
year  preceding  the  premium  payment 
year  shall  be  deemed  to  refer  to  the  first 
day  of  the  premium  payment  year:     - 

(b)  A  plan  is  described  in  this 
paragraph  if — 


(1)  The  plan  engages  in  a  merger  or 
spinoff  that  is  not  de  minimis  pursuant 
to  the  regulations  under  section  414(1)  of 
the  Code  (in  the  case  of  single-employer 
plans)  or  pursuant  to  Part  2672  of  this 
chapter  (in  the  case  of  multiemployer 
plans),  as  applicable; 

(2)  The  merger  or  spinoff  is  effective  on 
the  first  day  of  the  plan's  premium 
payment  yean  and 

(3)  llie  plan  is  the  transferee  plan  in 
the  case  of  a  merger  or  the  transferor 
plan  in  the  case  of  a  spinoff. 

§26iai1    ftocofd  keeping  requirements; 
PBGCeudKs. 

(a)  Retention  of  records  to  support 
premium  payments.  With  respect  to  plan 
years  beginning  on  or  after  January  1, 
1988,  all  plan  records,  including 
calculations  and  other  data  prepared  by 
the  plan's  enrolled  actuary  or,  for  a  plan 
described  in  section  412(i)  of  the  Code, 
by  the  insurance  company  from  which 
the  insurance  contracts  are  purchased, 
that  are  necessary  to  support  or  to 
validate  premium  payments  under  this 
part  shall  be  retained  by  the  plan 
administrator  at  the  plan's  principal 
place  of  business  for  a  period  of  six 
years  after  the  premium  due  date. 

(b)  PBGC  audit  Premium  payments 
under  this  part  are  subject  to  audit  by 
the  PBGC.  If  any  premium  due  under 
this  part  is  determined  by  PBGC  audit  to 
be  underpaid,  the  late  payment  interest 
charges  under  §  2810.7  and  the  late 
payment  penalty  charges  under  §  2610.8 
shall  apply  to  the  unpaid  balance  from 
the  premium  due  date  to  the  date  of 
payment.  If.  in  the  judgment  of  the 
PBGC,  the  plan's  records  fail  to 
establish  that  the  plan's  unfunded 
vested  benefits  were  of  the  amount 
reported  by  the  plan  for  the  premium 
payment  year,  the  variable  rate  portion 
of  the  premium  owed  by  the  plan  with 
respect  to  that  premium  payment  may 
be  deemed  to  be  the  maximum  $34  per 
participant  charge,  pursuant  to 

§  26ia22(a)(3). 

Subpart  B— Singla-Employer  Premhims 
for  Po«t-1987  PUm  Years 

$  2610.21    Purpose  and  scope. 

This  subpart  provides  rules  for 
computing  and  procedures  for  paying 
premiums  for  single-employer  plans  with 
respect  to  plan  years  beginning  on  or 
after  January  1, 1988. 

§2610.22    Premium  rate. 

(a)  General  rule.  For  plan  years 
beginning  on  or  after  January  1, 1988,  the 
premium  paid  by  a  single-employer  plan 
for  basic  benefits  guaranteed  under 
section  4022(a]  of  the  Act  shall  equal  the 
sum  of  the  amounts  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  section  (subject  to  the 


limitation  in  paragraph  (a)(3)  of  this 
section),  multiplied  by  the  number  of 
participants  in  the  plan  on  thejast  day 
of  the  plan  year  preceding  the  premium 
payment  year. 

(1)  Fiat  ratp  amount  The  amount 
under  this  paragraph  is  $16. 

(2)  Variable  rate  amount  Except  for 
plans  covered  by  an  exemption  or 
special  rule  pursuant  to  §  2610.24,  the 
amount  under  this  paragraph  is  $6  for 
each  $1,000  (or  fraction  thereoO  of  a 
plan's  unfunded  vested  benefits,  as 
determined  under  §  2610.23,  with  that 
product  divided  by  the  number  of 
participants  in  the  plan  on  the  last  day 
of  the  plan  year  preceding  the  premiitm 
payment  year.  The  resulting  amount 
shall  be  rounded  to  the  nearest  cent, 
with  a  fraction  of  one-half  cent  or  more 
rounded  up  and  a  fraction  of  less  than 
one-half  cent  rounded  down. 

(3)  Cap  on  variable  rale  amount 
Except  as  modified  by  the  next 
sentence,  in  no  event  shall  the  variable 
rate  amount  determined  under 
paragraph  (a)(2)  of  this  section  exceed 
$34  per  participant.  For  each  of  the  five 
consecutive  premium  payment  years 
commencing  with  the  first  premium 
payment  year  beginning  on  or  after 
January  1, 1988,  the  $34  maximum  shall 
be  reduced  by  the  product  of  $3 
multiplied  by  the  number  of  plan  years 
during  the  last  five  plan  years 
commencing  before  January  1. 1988.  with 
respect  to  which  the  contributing 
sponsor  or  contributing  sponsors  made 
contributions  to  the  plan  in  an  amount 
not  less  than  the  maximum  amount 
allowable  as  a  deduction  under  section 
404  of  the  Code. 

(b)  Special  computation  date  for  new 
and  newly  covered  plans.  For  purposes 
of  this  section,  the  number  of  plan 
participants  for  purposes  of  computing 
the  premium  owed  with  respect  to  a  new 
plan  or  a  newly  covered  plan  (as 
defined  in  §  2610.2)  shall  be  determined 
as  of  the  first  day  of  the  premium 
payment  year  or,  if  later,  the  date  on 
which  the  plan  became  effective  for 
benefit  accruals  for  future  service,  and 
also  references  in  paragraphs  (a)  and  (b) 
of  this  section  to  the  Itfst  day  of  the  plan 
year  preceding  the  premium  payment ' 
year  shall  be  deemed  to  refer  to  such 
day  or  date. 

(c)  Plans  that  change  plan  years.  A 
plan  that  changes  its  plan  year  shall  pay 
the  premium  prescribed  by  this  section 
for  the  short  plan  year. 

§2610.23    Determination  of  unfunded 


(a)  General  rule.  Except  as  permitted 
by  paragraph  (c)  of  this  section  or  as. 
provided  in  the  exemptions  and  special 
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rules  xmd^  i  2610.24.  the  amount  of  a 
plan's  unfunded  vested  beneHts  (as 
defined  in  paragraph  (b)  of  this  section) 
shall  be  determined  as  of  the  last  day  of 
the  plan  ^fear  preceding  the  premium 
payment  j^ear.  based  on  the  plan 
provisions  and  the  plan's  population  as 
of  that  date.  The  determination  of  the 
vested  bfltefits  shall  be  based  on  a  plan 
valuation  ihat  meets  the  requirements 
imposed  by  section  302(c)(9)  of  the  Act 
and  sectipti  412(c)(9)  of  the  Code,  and 
that  was  |ierformed  as  of  the  first  day  of 
the  premium  payment  year  or  that  was 
the  most  r?cent  valuation  perfonned  (by 
on  or  before  the  date  the  variable  rate 
portion  of  ithe  premium  for  the  premium 
payment  Mear  is  due  under  §  2610.25)  for 
a  plan  year  within  the  three  plan  years 
immediatje^y  preceding  the  premium 
payment  Wear.  If  a  significant  event 
described  In  paragraph  (d)  of  this 
section  of  other  event  that  has  a 
material  impact  on  the  value  of  vested 
benefits  occurred  between  the  date  of 
the  plan  valuation  and  the  last  day  of 
the  plan  y«ar  preceding  the  premium 
payment  year,  the  value  of  vested 
benefits  mall  be  determined  using 
assumptiotis  that  reflect  the  occurrence 
of  such  sighificant  event  if  the  plan 
valUationl^n  which  the  determination  of 
vested  benefits  is  based  was  performed 
as  of  the  fu^t  day  of  the  premiimi 
payment  year,  the  amount  of  the  plan's 
vested  benefits  as  of  such  date  shall  be 
deemed  tojequal  the  amount  of  the 
plan's  vested  benefits  as  of  the  last  day 
of  the  plajijyear  preceding  the  premium 
payment  yfear  unless  the  plan's  enrolled 
actuary  determines  that  there  is  a 
material  difference  between  such 
amounts.  The  enrolled  actuary  of  any 
plan  determines  the  amount  of  its 
unfunded  yested  benefits  under, the 
general  rulfe  described  in  this  paragraph 
must  veri(y,  in  accordance  with  the 
Premium  P&yment  Package,  that  the 
determinajtion  was  made  in  a  manner 
consistent  With  generally  accepted 
actuarial  principles  and  practices. 

(b)  Unfynded  vested  benefits.  The 
amount  of  ^  plan's  unfunded  vested 
benefits  u)iider  this  section  shall  be  the 
excess  ofjhe  plan's  vested  benefits 
amount  (dlatermined  under  paragraph 
(b)(1)  of  this  section)  over  the  actuarial 
value  of  tht  plan's  assets  (determined 
under  par^^aph  (b)(2)  of  this  section). 

(1)  Vested  benefits  amount  A  plan's 
vested  benefits  amount  under  this 
section  shdl  be  the  plan's  current 
liability  (Wfthin  the  meaning  of  section 
302(d)(7)  c  11  the  Act)  determined  by 
taking  int(  i  account  only  vested  benefits 
and  by  usi  ng  an  interest  rate  equal  to 
60%  of  the  linnual  yield  for  30-year 
Treasury  I  ;instant  maturities,  as 


reported  in  Federal  Reserve  Statistical 
Release  G.13  and  H.15.  for  the  calendar 
month  preceding  the  calendar  month  in 
which  the  premium  payment  year 
be^ns.  (Appendix  B  to  this  part  sets 
forth  the  required  interest  rates.)  If  a 
different  interest  rate  (or  rates)  was 
used  in  the  plan's  valuation  to  determine 
the  value  of  vested  benefits,  such  value 
shall  be  converted  to  a  value  using  this 
interest  rate.       ••  :'.' 

(2)  Actuarial  value  of  assets.  The 
actuarial  value  of  a  plan's  assets  under 
this  section  shall  be  determined  in 
accordance  with  section  302(c)(2)  of  the 
Act.  Such  value  is  not  reduced  by  a 
credit  balance  in  the  funding  standard 
account.  Contributions  owed  for  any 
plan  year  preceding  the  premium 
payment  year  shall  be  included  only  to 
the  extent  such  contributions  have  been 
paid  into  the  plan  on  or  before  the 
earlier  of  the  due  date  for  payment  of 
the  variable  rate  portion  of  the  premium 
under  S  2610.25  or  the  date  that  portion 
is  paid.  Contributions  for  the  premium 
payment  year  may  not  be  included. 

(c)  Alternative  method  for  calculating 
unfunded  vested  benefits.  In  heu  of 
determining  the  amount  of  the  plan's 
unfunded  vested  benefits  pursuant  to 
paragraph  (a)  of  this  section,  a  plan 
administrator  may  calculate  the  amount 
of  a  plan's  unfunded  vested  benefits 
under  this  paragraph  using  the  plan's 
Form  5500,  Schedule  B,  for  the  plan  year 
preceding  the  premium  payment  year. 
Pursuant  to  this  paragraph,  unfunded 
vested  benefits  shall  be  determined  from 
the  entries  in  Unes  6d(i),  6d(ii),  and, 
usually,  8b  of  the  Man's  Schedule  B.  The 
value  of  the  vested  benefits  shall  be 
adjusted  in  accordance  with  paragraph 
(c)(1)  of  this  section  to  reflect  the 
interest  rate  prescribed  in  paragraph 
(b)(1)  of  this  section,  and  the  value  of 
the  assets  shall  be  adjusted  in 
accordance  with  paragraph  (c)(2)  of  this 
section.  The  resulting  unfunded  vested 
benefits  amount  shall  be  adjusted  in 
accordance  with  paragraph  (c)(3)  of  this 
section  to  reflect  the  passage  of  time 
from  the  date  of  the  Schedule  B  data  to 
the  last  day  of  the  plan  year  preceding 
the  premium  payment  year. 

(1)  The  value  of  vested  benefits  as 
entered  on  the  Schudule  B  shall  be 
adjusted  in  accordance  with  the 
following  formula  to  reflect  the  interest 
rate  prescribed  in  paragraph  (b)(1)  of 
this  section: 

VB^ = VBmi)  X  .M<«»-«»+ 
VBM0i>x.94<w«-"«>x 

({l(»-»-BIA)/(100+RIR))  «*■»-••:  %«fhere- 

(i)  VBi«  is  the  adjusted  vested 
benefits  amount  (as  of  the  first  day  of 
the  plan  year  preceding  the  premium 


payment  year)  under  the  alternative 
calculation  method; 

(ii)  VBmo  is  the  amount  entered  in 
line  6d(i)  of  the  Schedule  B: 

(iii)  VBmu*  is  the  amount  enter  in  line 
6d(ii)  of  the  Schedule  B: 

(iv)  RIR  is  the  required  interest  rate 
set  forth  in  Appendix  B  to  this  part; 

(v)  BIR  is  the  interest  rate  entered  on 
line  12c  (post-retirement)  of  the 
Schedule  B  that  was  used  to  determine 
the  entry  on  line  6d(i)  of  the  Schedule  B; 

(vi)  BIA  is  the  interest  rate  entered  on 
line  12c  (pre-retirement)  of  the  Schedule 
B  that  was  used  to  determine  the  entry 
in  line  6d(ii)  of  the  Schedule  B;  and 

(vii)  ARA  is  the  assumed  retirement 
age  entered  on  line  12d  of  the  Schedule 
B  that  was  used  to  determine  the  entries 
on  lines  6d(i)  and  6d(ii)  of  the  Schedule 
B. 

(2)  Adjusted  value  of  plan  assets.  The 
value  of  plan  assets  shall  be  the  amount 
reported  on  line  8b  of  the  Schedule  B, 
unless  that  amount  was  determined  as 
of  a  date  other  than  the  first  day  of  the 
plan  year  preceding  the  premium 
payment  year.  In  that  event,  the  value  of 
plan  assets  shall  be  the  amount  entered 
In  line  6c  of  the  Schedule  B.  The  value  of 
assets  reported  on  line  6b  (or  6c)  of  the 
Schedule  B  shall  be  adjusted  in 
accordance  with  paragraph  (b)(2)  of  this 
section.  •       . 

(3)  Adjustment  for  passage  of  time. 
The  amount  of  the  plan's  unfunded 
vested  benefits  shall  be  adjusted  to 
reflect  the  passage  of  time  between  the 
date  of  the  Schedule  B  data  (the  first 
day  of  the  plan  year  preceding  the 
premium  payment  year)  and  the  last  day 
of  the  plan  year  preceding  the  premium 
payment  year  in  accordance  with  the 
following  formula: 

UVB,*  -  (VB^  -  A^)  X  (1  +  RIR/100)  *; 
where — 

(i)  UVBmu  is  the  amount  of  the  plan's 
adjusted  unfunded  vested  benefits: 

(ii)  VB^  is  the  value  of  the  adjusted 
vested  benefits  calculated  in  accordance 
with  paragraph  (c)(1)  of  this  section; 

(iii)  Aa4i  is  the  adjusted  asset  amount 
calculated  in  accordance  with 
paragraph  (c)(2)  of  this  section: 

(iv)  RIR  is  the  required  interest  rate 
set  forth  in  Appendix  B  to  this  part;  and 

(V)  Y  is  deemed  to  be  equal  to  1 
(unless  the  plan  year  preceding  the 
premium  payment  year  is  a  short  plan 
year,  in  which  case  Y  is  the  number  of 
years  between  the  first  day  and  the  last 
day  of  the  short  plan  year,  expressed  as 
a  decimal  fraction  of  1.0  with  two  digits 
to  the  right  of  the  decimal  point). 

[d]  Restrictions  on  alternative 
calculation  method  for  large  plans.  A 
plan  with  500  or  more  participants  as  of 


24916  Fadaral  Regigter  /  Voi.  53.  No.  128  /  fhiiMday,  Juae  30.  1968  /  Rules  and  Regulations: 


the  last  day  of  the  plan  year  preceding 
the-premium  payment  year  may  use  the 
alternative  calculation  method 
described  in  paragraph  (c)  of  this 
section  only  if  no  signiGcant  event,  as 
described  in  this  paragraph,  has 
occurred  betwefea  the  first  day  and  the 
last  day  of  the  plan  year  preceding  the 
premium  payment  year  and  the  plan's 
enrolled  actuary  so  certifies  in 
accordance  witfi  the  Premium  Payment 
Package.  If  a  significant  event  has 
occurred  between  those  dates,  the 
alternative  method  may  be  used  only  if 
the  plan's  enrolled  actuary  makes 
appropriate  adjustments  to  reflect  the 
occurrence  of  Ae  significant  event  and 
certifies  to  tfial  fact  in  accordance  with 
the  Premium  Payment  Padcage. 
Significant  events  described  in  this 
paragraph  are — 

(1)  An  increase  in  the  plan's  actuarial 
costs  (consisting  of  the  flan's  normal 
cost  under  section  412(b)(2)(A)  of  the 
Code,  amortisation  charges  onder 
secticNi  412(bH2)(B)  of  the  Ckxie,  and 
amortizatioa  credits  under  section 
412(b)(3)(B)  of  the  Code)  attributable  to 
a  plan  amendment,  unlcws  the  cost 
increase  attribatable  to  the  amendment 
is  less  than  5  percent  of  the  actuarial 
costs  detemiiiied  witiiout  regard  to  the 
amendment 

(2)  The  extension  of  coverage  under 
the  plan  to  a  new  group  of  employees 
resulting  in  an  increase  of  5  percent  or 
more  in  the  plan's  fiabihty  for  accrued 
benefits: 

(3)  A  plan  merger,  const^idation  or 
spinoff  that  is  not  de  minimis  pursuant 
to  the  regulations  under  section  414(1}  of 
the  Code: 

(4)  An  increase  in  the  average  age  of 
plan  participants  by  more  than  two 
years; 

(5)  The  shutdown  of  any  facility, 
plant,  store,  etc.,  that  creates  immediate 
eligibility  for  benefits  that  would  not 
otherwise  be  immediately  payable  for 
participants  separating  from  service;' 

(6)  l%e  oECer  by  the  plan  for  a 
teaporary  period  to  permit  participants 
to  retire  at  benefit  levels  greater  than 
that  to  which  they  would  otherwise  be 
entitled;  and 

(7)  A  cost-of-living  increase  for 
retirees  resulting  in  an  increase  of  5 
percent  or  acMe  in  the  plan's  Uability  for 
accrued  benefits. 

(e)  AcUkiriai  assumptions  used  for 
valuation.  All  actuarial  assumptions  and 
methods  used  under  this  sectioa  to 
determine  or  to  calculate  tlie  amount  of 
a  plan's  unfunded  vested  benefits  shall 
be  identical  to  or  consistmt  with  the 
actuarial  assumptioas  and  methods  used 
to  prepare  the  {dajn  valuation  and 
acttiariat  report  oT  Form  550a  Schedule 
B,  underlying  the  determination  or     ■"  \ 


calculatian.  except  to  die  extent  that 
othei;  actuarial  assuaptTons  are 
specifically  praaBted  by  this  section  or 
are  necessary  in  order  to  reflect  the 
occuraeace  of  a  significant  event  under  ■ 
paragr^h  (d)  of  ^  section. 

(f)  Special  oaJcuiation  date  fornew 
aad  newly  covered  plaas.  For  purposes 
of  this  section,  tiie  detennination  or 
calculation  of  a  plan's  unfimdcd  vested 
benefits  with  respect  to  a  new  plan  or  a 
newly  covered  plan  (as  defined  in 
S  2610.2)  shall  be  made  as  of  the  first 
day  of  the  premium  paysient  year  or,  if 
later,  the  diate  on  which  the  plan  became 
elective  for  benefit  accruals  for  future 
service,  and  all  references  in  paragraphs 
(a)  through  (d)  of  this  section  to  the  last 
day  of  the  plan  year  preceding  the 
premium  payment  year  shall  be  deemed 
to  refer  to  such  day  or  date. 

§261024    Vi 


(a)  Exemptions.  A  plan  described  in 
paragraphs  (a)(1),  (aj(2)  or  (a)(3)  of  this 
section  is  not  required  to  determine  its 
unfunded  vested  benefits  under 
§  2B10.23  and  does  not  owe  a  variable 
rate  amount  under  {  2610.22(aH2). 

(1)  Ceiiain  fully  funded  small  plans.  A 
plan  is  described  in  diis  paragraph  if— 

(i)  The  plan  had  fewer  than  100 
participants  on  tlie  last  day  of  the  plan 
year  preceding  the  premiiun  payment 
yean 

(ii)  The  plan  is  not  eligible  to  use  the 
alternative  method  fordetenmnung 
unfunded  vested  benefits  under 
§  2810.23  because  the  plan  does  not  have 
a  Form  5500,  Schedule  B,  meeting  the 
requirements  of  that  section;  and 

(iii)  The  plan's  enrolled  actuary 
certifies,  in  accordance  with  the 
Premium  Payment  Package,  diat  die  plan 
had  no  unfunded  vested  benefits  as  of 
the  last  day  of  the  plan  year  preceding 
the  premium  payment  year. 

(2)  Plans  without  vested  benefit 
liabilities.  A  (dan  is  described  in  this 
paragraph  if  it  did  not  have  any 
participants  with  vested  benefits  as  of 
the  last  day  of  the  plan  year  preceding 
the  premium  payment  year,  and  fte  plan 
administrator  so  certifies  in  accordance 
with  the  Premium  Payment  Padwge. 

(3)  Section  412(1}  plana.  A  plan  is 
described  in  tins  paragraph  if  the  plan 
was  a  plan  desoUied  in  section  412(i)  of 
the  Code  and  the  regulations  thoeunder 
at  all  times  during  t&  plan  ^eax 
preceding  the  premium  payment  year 
and  the  plan  administrator  so  certifies, 
in  accordance  with  the  Premiun) 
Payment  Package.  If  the  |dan  isa  new 
plan  or  a  newly  covered  plan  (as 
defined  in  1 2eia2^  die  oertifioiuion 
under  this  pacag^ph  shall  be  made  as  of 
the  diie  date  iat  the  premium  under 


S  26K).25(d)  and  shaH  certify  (0;die 
plan's  status  at  a(i  times  during  the 
premium  payment  year  thrangh.  such  ^ne 
dale.   . . 

[h]  Special  ^  rule  fortxrtain  small . 
plans.  The  plan  administrator  of  a  plan 
described  hi.this  paragraph  may  elect  to 
pay,  in  lieu  of  the  amount  described  in    ■ 
S  26ia22(a)(2),  an  amount  of  $5  per 
participaiit,  resulting  bi  a  total  premium 
under  {  2610.22  of  $21  per  participant.  In 
this  event,  die  variable  rate  amount 
owed  for  such  plan  for  the  premium 
payment  year  pursuant  to  {  2610.22(a) 
shall  be  deemed  to  be  $5  per  participant, 
and  the  plan  administrator  is  not 
required  to  determine  the  plan's 
unfonded  vested  benefits  under 
S  2610.23.  A  plan  is  described  in  this 
paragraph  if— 

(1)  the  plan  had  fewer  than  1(X) 
participants  on  the  last  day  of  die  plan 
year  preceding  the  premium  payment 
yean  and 

(2)  the  plan  is  not  eligible  to  use  the 
alternative  method  for  determining 
unfunded  vested  benefits  under 

i  2610.23  because  die  plan  does  not  have 
a  Form  SSOO,  Schedule  B,  meeting  the 
requirements  of  that  section. 

(c)  New  and  newly  covered  plans.  In  . 
the  case  of  a  new  plan  or  a  newly 
covered  plan,  all  references  in 
paragraphs  (a)  or(b)  of  this  section  to 
the  last  day  of  the  plan  year  preceding 
the  premium  payment  year  shall  be 
deemed  to  refer  to  the  first  day  of  the 
premium  payment  year  or,  if  later,  the 
date  on  which  the  plan  became  elective 
for  benefit  accruals  for  future  service. 

§2610.25    fUmmpiiMiSWt. 

(a)  General  rvh.  The  plan 
administrator  of  eadi  plan  shall  file  die 
form  or  forms  prescribed  by  this  part 
and  any  premium  payments  due,  in 
accordance  with  4ie  instructions  in  the 
Premium  Payment  Package.  The 
premium  forms  and  payments  shall  be 
filed  no  later  dian  Hbe  applicable  due 
date  specified  in  paragraph  (b)  or.  for 
new  plans  or  newly  covered  plans, 
paragraph  (d)  of  this  section. 

(b)  Due  dates.  For  plan  years 
beginning  on  or  after  fanaary  1, 1988,  the 
due  date  for  small  plans  is  prescribed  in 
paragraph  (b)(1)  of  diis  section  and  the 
due  ^tes  for  large  plans  are  prescribed 
in  paragrajdi  (b)(2)  of  this  section. 

(1)  nuw  with  fewer  than  SOO 
particijxmts.  ff  the  plan  has  fewer  than 
500  partidpants..a8de%erqiined  under, 
paragraph  (c)  of.  tbif  seotien,:  tibe  due 
date  is  the  BAeendi  day  of  the  ei^h  full 
calendar  month  following  dv^  qionth  fai 
which  diie  plan  year  beg«L ., , ..."   . 

[2]  Plans  with  SOO  or  more        ^  r  -i 
participants.  If  die  plan  has  500  or  more 
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participaiits.  as  determined  under 
paragrapli  (c)  of  this  section— 

(i)  The  due  date  for  the  flat  rate 
portion  of  the  premium  r^uired  by 
S  26ia22(^)(l)  is  the  last  day  of  the 
second  fiMl  calendar  month  following 
the  close  «f  the  plan  year  preceding  the 
premium  payment  yean  and 

(ii)  Th^  due  date  for  the  variable  rate 
portion  ojf  i  the  premium  required  by 
i  2SlOJ22ii)[2)  is  the  fifteenth  day  of  die 
eighth  fu|l{  calendar  mondi  following  the 
month  in  which  the  premium  payment    ' 
yearb««ii|s. 

(iii)  If  the  number  of  plan  participants 
on  the  last  day  of  the  plan  year 
precedin^jthe  premium  payment  year  is 
not  knovM  by  the  date  specified  in 
paragraph  (b)(2Ki)  of  tiiis  section,  a 
reconcilistion  filing  (on  the  form 
prescribed  by  this  part)  and  any 
required  premium  payment  or  request 
for  refundljshall  be  made  by  the  date 
specified  1^  paragraph  (b)(2)(ii)  of  diie 
section.    ■ 

(3)  Pla/ik  that  change  plan  years.  For 
any  plan  that  changes  its  plan  year,  die 
premium  form  or  forms  and  payment  or 
payment^for  the  short  pltin  year  shall 
be  filed  by  the  applicable  due  date  or, 
dates  speicified  in  paragraph  (bKl)  or  • 
(b)(2)  of  Utis  section.  For  the  plan  year 
that  folIoWs  a  short  plan  year,  the  due 
date  or  diites  for  die  premium  forms  and 
payments  shall  be.  with  respect  to  eadi 
such  date,  the  later  of— 

(i)  The  Applicable  due  date  or  dates 
specified  in  paragraph  (bKl)  or  (b)(2)  of 
this  sectifh;  or 

(ii)  30  ddys  after  die  date  on  which  the 
amendm^t  changing  th6  plan  year  was 
adopted. '  ^ 

(c)  Parupipant  count  rule  for  purposes 
ofdetemiftting  filing  due  dales.  For 
purposes  ipf  determining  under 
paragrapll(b)  of  this  section  whether  a 
plan  has  f0wer  than  500  participants,  or 
500  or  more  participants,  the  plan 
administrator  shall  use  the  number  of 
participaiits  for  whom  premiums  were 
payable  fpf  the  plan  year  preceding  the 
premium  jijayment  year. 

(d)  Due\  dates  for  new  and  newly 
covered p/ons.  Notwithstanding  the 
provisions|of  paragraph  (b)  of  diis 
section,  tl^e  premium  form  and  payment 
for  bodi  tji^  flat  rate  portion  and  die 
variable  rate  portion  of  die  premium  for 
the  first  pl^n  year  of  coverage  of  any 
new  plan  or  newly  covered  plan  (as 
defined  in  §  2610.2)  shall  be  filed  on  or 
before  the  latest  of— 

(1)  The  fifteenth  day  of  the  eighdi  full 
calendar  ^onth  following  die  month  in 
which  the  plan  year  began  or,  if  later,  in 
which  the  plan  became  effective  for 
benefit  acxauals  for  future  service; 

(2)  90  d^ys  after  the  date  of  die  plan's 
adoption:  or 


(3)  90  days  after  the  date  on  which  the 
plan  became  covered  by  Title  IV  of  the 
Act  pursuant  to  section  4021  of  the  Act. 

(e)  Continuing  obligation  to  file.  The 
obligation  to  file  the  form  or  forms 
prescribed  by  this  part  and  to  pay  any 
premiums  due  continues  through  the 
plan  year  in  which  all  plan  assets  are 
distributed  pursuant  to  a  plan's 
termination  or  in  which  a  trustee  is    , 
appointed  under  section  4042  of  die  Act 
whichever  occurs  earlier, .    ' 

(f)  Improper  fJiii^s.  Any  form  not  i^ei 
in  accordancei  widi  this  pact  not  filed  in 
accordance  with  the  instructions  tathe 
form,  not  accompanied  by  the  required 
premium  payment,  or  otherwise 
incomplete,  may,  in  the  discretion  of  the 
race:,  be  returned  with  any  payment 
accompanying  die  form  to  the  plan 
administrator,  and  such  payment  shall 
be  treated  as  not  having  been  made:  If 
on  die  form  or  forms  filed  with  the 
race  any  of  the  items  necessary  to 
establish  the  correct  variable  rate 
premium  owed  by  the  plan  are  omitted, 
the  variable  Hate  portion  of  the  premium 
owed  by  the  plan  widi  respect  to  that 

'  premiuth  payment  may  be  deemed  to  be 
the  maxidiura  $34  pef  participant  charge, 
pursuantid  )  26ia22(a)(3). 

S2eie.2«    UafcimiferprewHiiw.      • 

(a)  The  designation  under  this  subpart 
of  the  plan  administrator  as  the  person 
required  to  file  die  applicable  forms  and 
to  submit  the  premium  payment  is  a 
procedural  requirement  only  and  does 
not  alter  the  liability  for  premium 
payments  imposed  by  section  4007  of 
die  Act  Pursuant  to  section  4007(e)  of 
the  Act  both  the  plan  administrator  and 
the  plan's  contributing  sponsor  are 
liable  for  premium  payments,  and,  if  the 
contributing  sponsor  is  a  member  of  a 
controlled  group,  each  member  of  the 
contrdled  group  is  |oindy  and  severally 
liable  for  the  required  premiums.  Any 
entity  that  is  liable  for  required 
premiums  is  also  liable  for  any  interest 
and  penalties  assessed  with  respect  to 
such  premiums. 

(b)  For  any  plan  year  in  which  a  plan 
administrator  issues  (pursuant  to  section 
4041(a)(^  of  die  Act)  notices  of  intent  to 
terminate  in  a  distress  termination 
under  section  4041(c)  of  die  Act  or  the 
PBGC  initiates  a  termination  proceeding 
under  section  4042  of  the  Act  and  for 
each  plan  year  thereafter,  the  obligation 
to  pay  .the  premiums  (and  any  interest  or 
penalties  thereon)  imposed  by  the  Act 
and  this  Part  shall  be  an  obligation 
solely  on  the  contributing  sponsor  and 
the  members  of  its  controlled  group,  if 
any. 


Subpart  C— Single-Employer  Premiums 
for  Pre-196«  Plan  Years;  Multiemployer 
Premiums 

§  2610J1    Purpoat  and  scope. 

This  subpart  provides  rules  for 
calculating  and  procedures  for  paying 
premiums  for  single-employer  plans  with 
respect  to  plan  years  beginning  before 
■  1988,  and  for  multiempl(qrer  plans  livith 
r^pect  to  all  plan  years. 

S  29KU2   StngH-emptoyer  prMnhim  rales. 

(a)  F6r  plans  other  than  multiemployer 
:  plans,  the  premiinnTate  for  basia    '  : 

benefits  guaranteed  under  sec^n-     . . 
4022(a)  of  die  Act  is  as  follows: 

(1)  For  plan  years  beginning  before 
September  2, 1976:  one  dollar  for  each 
individual  who  is  a  participant  in  the 
plan  at  any  time  during  the  plan  yean 

(2)  For  plan  years  beginning  on  or 
after  September  2, 1976,  up  to  and 
including  plan  years  beginning  on 
December  31, 1977:  one  dollar  for  each 
individual  who  is  a  participant  in  the 
plan  on  the  last  day  of  the  preceding 
plan  yean 

(3)  For  plan  years  beginning  on  or 
after  January  1, 1978.  up  to  and  including 
plan  years  beginning  on  December  31, 
1965:  two  dollars  sixty  cents  for  each 
individual  who  is  a  participant  in  the 
plan  on  the  last  day  of  the  preceding 
plan  yean 

(4)  For  plan  years  beginning  on  or 
after  January  1, 1986,  up  to  and  including 
plan  years  beginning  on  December  31. 
1967:  eight  dollars  fifty  cents  for  each 
individual  «vho  is  a  participant  in  the 
plan  on  the  last  day  of  the  preceding 
plan  year. 

(b)  Newly  covered  plans.  For  any  plan 
not  previously  covered  by  section  4021 
(rf  the  Act  the  plan  administrator  shall 
pay  the  applicable  premium  under 
paragraph  (a)  of  this  section  for  each 
individual  who  is  a  participant  in  the 
plan  on  the  date  the  plan  becomes 
covered  by  section  4021(a)  of  the  Act. 

(c)  Changes  in  plan  years.  For  the  first 
fiill  plan  year  beginning  after  a  plan 
changes  its  plan  yean  the  plan 
administrator  shall  pay  the  applicable 
premium  under  paragraph  (a)  of  this 
section  for  each  individual  «vho  is  a 
participant  in  the  plan  on  the  last  day  of 
the  short  plan  year. 

(2610.33   Muitiefflployer  premium  rates. 

(a)  For  multiemployer  plans,  the 
premium  rate  for  basic  benefits 
guaranteed  under  section  4022A(a)  is  as 
follows: 

(1)  For  plan  years  beginning  after 
September  26, 1980,  multiemployer  plans 
shall  pay  premiums  at  the  rate  set  forth 
in  the  following  table  for  each  individual 
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who  is  a  participant  io  such  plan  on  the 
last  day  of  the  plan  year  preceding  the 
premium  payment  year. 


For  premkiM  pH/mont  yem 

ftale 

After 
?7 

Sept  26.  1980, 
1964 

and  before  Sept 

$1.40 

Attar 
?7 

Sept  26.  1964. 
1966     

VKl  tietore  Sept 

ijeo 

After 
27, 

Sept.  26.  1966.  artd  before  Scfit. 
1968 

'  2.50 

After  SeoL  26.  1988.... 

2.60 

(2)  For  the  plan  year  in  which 
September  26. 198a  falls  (the 
"enactment  year"),  multiemployer  plans 
shall  pay  a  premium  for  eadi  tndi%ridual 
who  is  a  participant  in  the  plan  on  the 
last  day  of  the  preceding  plan  year  at 
the  rate  set  fordi  in  the  following  table: 


For  premiura  paiwwnl  yeas  beginning  in       Rale 


September  1979 . 

October  1979 

November  1979... 
Oecemtwr  1979... 

January  1960 

Febnjaiy  1980 

March  1960 

April  1980 

May  1980 „ 

June  1960 


July  1980.. 
August  1980. 


September  1980  (on  or  before  Sept  26) . 


S.SO 
.54 

.56 
.62 
.67 
.71 
.75 
.79 
.83 
M 
.92 
.96 
1.00 


(b)  New  and  newly  covered  plans.  For 
any  new  plai  or  newly  covered  plan  (as 
defined  in  S  26102).  die  plan 
administrator  shall  pay  the  applicable 
premium  ooder  paragra^  (a)  of  diis 
section  for  each  individual  who  is  a 
participant  in  the  plan  on — 

(1)  The  date  the  plan  becomes  covered 
by  section  4021(a)  of  the  Act.  tf  the 
premium  payment  year  b^ins  before 
January  1. 1968:  or 

(2)  llie  first  day  of  the  premiura 
payment  year  or.  if  later,  the  date  on 
which  the  plan  became  effective  for 
benefit  accmals  forfiiture  service,  if  the 
premium  payment  year  begins  on  or 
after  January  1. 1968. 

(c)  Changes  in  plan  years.  For  the  first 
full  plan  year  beginning  after  a  plan 
changes  its  plan  year,  the  plan 
administrator  shall  pay  the  applicable 
premium  under  para^aph  (a)  of  this 
section  for  each  individual  who  is  a 
participant  in  the  plan  on  the  last  day  of 
the  short  plan  year. 

§2610.34    Filinorw|iiir«n«nL 

(a)  The  plan  administrator  of  each 
covered  plan  shall  file  the  form 
prescribed  by  this  part  and  any  premiimi 
payments  due.  in  accordance  with  the 
premiura  declaration  instructions 
accompanying  the  form.  Due  dates  for 


new  or  newly  covered  plans  and  plans 
with  short  plan  years  aine  la  paragraphs 
(a)(8)  and  (a)(9)  of  this  sectiaa.  For  other 
plans,  the  premium  form  and  payments 
shall  be  filed  no  later  than  the  date 
specified  in  the  applicable  paragrai^ 
(a)(lj  through  (aj(7)(ii)  as  follows: 

(1)  For  plan  years  beginning  before 
and  in  progress  on  September  2. 1974: 
October  2, 1974; 

(2)  For  plan  years  beginning  on  or 
after  September  2, 1974,  up  to  and 
including  plan  years  beginning  on 
December  31, 1977: 30  days  after  the 
beginning  of  the  plan  yean 

(3)  For  plan  years  beginning  on  or 
after  January  1, 1978,  up  to  and  inchiding 
plan  years  begimdng  on  December  31, 
1980:  seven  months  after  the  dose  of  the 
prior  plan  yean 

(4)  For  |dan  years  beginmag  on  or 
after  January  1, 1981.  op  to  and  including 
plan  years  beginning  on  December  31, 
1984:  the  last  day  of  the  seventh  month 
following  the  dose  of  the  prior  plan 
year; 

(5)  For  plan  years  beginning  on  or 
after  January  1. 1985,  up  to  and  induding 
plan  years  beginning  on  December  31. 
1985: 

(i)  If  the  plan  has  fewer  than  10.000 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section,  the  la«t  day  of  t}w  seventh 
month  following  the  close  of  the  prior 
plan  year;  or 

(ii)  If  the  plan  has  10,000  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section,  ^e  last  day  of  the  second 
full  month  following  Mardi  29, 1985  or.  if 
later,  the  last  day  of  the  second  month 
following  the  close  of  the  prior  plan 
yean  and 

(6)  For  plan  years  beginning  on  or 
after  January  1, 1986,  up  to  and  including 
plan  years  beginning  on  December  31, 
1987: 

(i)  If  the  plan  has  fewer  than  500 
partidpants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section,  the  last  day  of  rtie  seven^ 
month  following  the  close  of  the  prior 
plan  year;  or 

(ii)  If  the  plan  has  500  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a^lO)  of 
this  section,  the  last  day  (k  the  second 
month  following  dose  of  the  prior  plan 
year. 

(7)  For  plan  years  of  multiemployer 
plans  bej^nnl^g  on  or  after  January  1. 
1988— 

(i)  If  die  plan  has  fewer  than  SCO 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section,  the  fifteenth  day  of  the 
eighth  full  calendar  month  following  the 


month  in  whidi  die  premhun  payment 
year  begins;  er 

(ii)  If  the  pbu  has  SOS  or  more    . 
participants  for  the  plan  year,  as 
determined  under  paragraph  (aXlO)  of 
this  sectioo,  the  last  day  of  die  second 
month  foQowing  dose  c^  the  prior  plan 
year. 

(8)  Notwithstanding  the  provisions  of 
paragraphs  (aKl)  ttsongh  (a)(7)  of  this 
section,  for  any  new  plan  or  plan  newly 
covered  by  sedion  4021  of  Hie  Ad.  the 
first  premian  form  and  payments  due 
for  the  first  year  of  coverage  shall  be 
filed  an  or  before  latest  of — 

(i)  In  the  case  of  plan  years  beginning 
before  January  1. 1980: 

(A)  The  last  day  of  ^  seventh  month 
following  the  beghmiog  of  the  plan  year. 

(B)  90  days  after  the  date  of  plan's 
adoption; 

(C)  90  days  after  die  date  on  which 
the  plan  became  effective  for  benefit 
accmals  for  future  service:  or 

(D)  90  days  after  the  date  on  which 
the  jirian  became  covered  by  sedion 
4021  of  die  Act:  and 

(ii)  In  the  case  of  plan  years  beginning 
before  January  1, 1988: 

(A)  The  fifteendi  day  of  the  eighUi  full 
calendar  month  following  the  month  in 
which  the  plan  year  began  or.  if  later,  in 
which  the  plan  became  effedive  for 
benefit  accruals  for  future  service: 

(B)  90  days  after  the  date  of  die  plan's 
adoption;  or 

(C)  90  days  after  the  date  on  winch 
the  plan  became  covered  by  Title  IV  of 
the  Act  pursuant  to  section  4021  of  the 
Act 

(9)  For  any  plan  that  changes  its  plan 
year,  the  premium  form  and  payments 
for  the  slurt  plan  year  are  due  in 
accordance  with  the  provisions  ol 
paragraphs  (a)(1)  through  (a)(7)  of  this 
section.  Premiums  fonns  and  payments 
for  the  plan  year  that  follows  «  short 
plan  year  shall  be  filed  on  or  before  the 
later  of  30  days  after  the  date  on  which 
the  amendment  to  change  the  plan  year 
was  adopted,  or  the  date  ^lecified  in  the 
applicable  paragraph  as  follows: 

(i)  For  plan  years  beginning  before 
January  1. 1985,  the  last  day  of  the 
seventh  month  foUowing  the  dose  of  the 
preceding  short  plan  yean  and 

(ii)  For  plan  years  beginning  on  or 
after  Januaiy  1.  IfiOSi.  up  to  and  mduding 
plan  years  beginning  qn  December  31. 
1985— 

(A)  If  the  plan  has  fewer  than  IQjOOO 
participants  for  the  pfain  year,  as 
determined  under  paragraph  (aXlO)  of 
this  sedion:  the  last  day  <rf  tbie  seventh 
month  following  die  dose  of  the 
preceding  short  plan  yean  or 

(B)  if  the  plan  has  IfljOOO  or  DBore 
participants  for  the  plan  year,  as 
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determine^  under  paragrttph  (aj(lO)  of 
this  sectie^  the  last  <tey  of  the  second 
month  folitMving  the  dose  of  the 
preceding  short  plan  yean  and 

(iii)  For  plan  years  beginning  on  or 
after  Janu^  jy  1, 1966.  up  to  and  including 
plan  yearsfl>eginning  on  December  31. 
1987—      |. 

(A)  If  th^jplan  has  fewer  than  500 
participanU  for  the  plan  year,  as 
determine^l  under  paragraph  (a)(10)  of 
this  seotiont  the  last  day  of  the  seventh 
month  follpkving  the  close  of  the 
preceding  iihort  plan  yean  or 

(BMf  th4  ^lan  has  500  or  more 
participants  for  the  plan  year,  as 
determine^lunder  paragraph  (a)(10)  of 
this  sectiod  the  last  day  of  the  second 
month  following  the  close  of  the 
preceding  ^rt  plan  year. 

(iv)  For  i^km  years  of  multiemployer 
plans  beginning  on  or  after  January  1. 
198ft- 

(A)  If  ths  plan  has  fewer  than  500 
participant  for  the  plan  year,  as 
determinei^  under  paragraph  (a)(10)  of 
this  sectioi^i  the  fifteenth  day  of  the 
eighth  fail  bfalendar  month  following  the  . 
month  In  wkich  the  premium  payment 
year  beginti  or 

(B)  If  the  plan  has  500  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section,  the  last  day  of  the  second 
month  foUowing  the  close  of  the  prior 
plan  year. 

(10)  For  purposes  of  paragraphs  (a)(5). 
(a)(6),  (a)(73,  (a)(9).  (b)(4).  (b)(5).  and 
(b)(6)  of  this  section,  the  number  qf 
participant^  in  a  plan  year  is  determined 
as  of  the  folllowing  dates: 

(i)  If  the  fatan  year  is  the  pjan's  second 
plan  year.  We  first  daj^  of  the  first  plan 
yean  or 

(ii)  If  the  ^lan  year  is  the  plan's  third 
or  a  snbse^sent  plan  year,  the  last  day 
of  the  second  preceding  plan  year. 

(b)  RecoapHiation  due  date.  The  plan 
administra^r  of  each  covered  plan  shall 
file  the  pre^iiium  reconciliation  form 
prescribed  i^y  this  part,  in  aocibrdance 
with  the  instructions  accompanying  the 
form,  no  latsr  than  the  date  specified  in 
the  applicaUe  paragraph  as  follows: 

(1)  For  plan  years  bqjinning  before 
September  li^  1976:  two  years  and  30 
days  after  ^e  beginning  of  the  plan 
yean         i, 

(2)  For  plEpi  years  beginning  on  or 
after  SeptfMber  2, 1976,  up  to  and 
indudir^  |M|n  years  beginning  on 
Dec«nl)er  31, 1978:  one  year  and  30  days 
after  die  bcyoning  of  the  plan  yean 

(9)  For  p]^  years  beginning  on  or 
after  jamiarir  1. 1977.  up  to  and  indudiag 
plan  years  piieginidng  on  December  31. 


1977:  seven  months  after  the  dose  of  the 
plan  yean  or 

(4)  For  plan  years  beginning  on  or 
after  January  1. 1965.  up  to  and  including 
plan  years  beginning  on  December  31. 
1985.  if  the  plan  has  10,000  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section:  the  last  dayof  the  seventh 
month  following  the  dose  of  the  prior 
plan  year. 

(5)  For  plan  years  beginning  on  or 
after  January  1. 1988^  up  to  and  including 
plan  years  beginning  on  December  31. 

1987.  if  the  plan  has  50o  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(lO)  of 
this  section:  the  last  day  of  the  seventh 
month  following  the  dose  of  the  prior 
plan  year. 

(6)  For  plan  years  of  multiemployer 
plans  beginning  on  or  after  January  1. 

1988,  if  the  plan  has  500  or  more 
partidpants  for  the  plan  year,  as 
determined  under  paragraph  (a)(lO)  of 
this  section,  the  last  day  of  the  eighth 
full  calendar  month  following  the  month 
in  which  the  premium  payment  year 
begins. 

(c)  Continuing  obligation  to  file.  The 
obligation  to  file  the  form  prescribed  by 
this  subpart  and  to  pay  any  premiums 
due  continues  until  plan  assets  are 
distributed  under  a  termination 
procedure  or  until  a  trustee  is  appointed 
under  section  4042  of  the  Act,  whichever 
occurs  earlier. 

(d)  Improper  filings.  Any  form  not 
filed  in  accordance  with  this  subpart, 
not  filed  in  accordance  vdth  the 
instructions  contained  in  the  form,  not 
accompanied  by  the  required  premium 
payment,  or  otherwise  incomplete,  may, 
in  the  discretion  of  the  PBGC,  be 
returned  in  whole  or  in  part  to  the  plan 
administrator  and  treated  as  not  having 
been  filed. 

(e)  Transitional  rule  for 
multiemployer  plans.  For  the  plan  year 
in  which  September  26, 1980,  falls  ("the 
enactment  year"),  the  premiiun 
determined  under  S  2610.33  is  due  on  the 
date  determined  under  paragraphs  (a)(3) 
or  (a)(4)  of  this  section,  unless  the 
enactment  year  begins  before  July  1, 
1980.  If  the  enactment  year  begins 
before  July  1. 1980.  the  premium  is  due  in 
two  installments  as  follows: 

(1)  The  multiemployer  plan  shall  pay. 
on  the  data  detennined' under  paragraph 
(aK3)  OT  (a)(4)  of  diis  section,  a  premium 
of  fifiy  cents  for  each  individual  who  is 
a  participant  la  the  plan  on  the  last  day 
of  the  preceding  plan  yean  and 

(2)  The  plan  wall  pay.  widiin  30  days 
after  PBGC  issnss  a  iK>tiee  of  the 
additional  premiuradue  under  §  2610.33^ 


such  additional  premium.  However,  if 
the  plan  fails  to  pay  the  amount 
described  in  paragraph  (e)(1)  before 
January  31, 1981,  the  additional  premium 
shall  be  due  on  the  earlier  of  30  days 
after  the  PBGC  issues  a  notice  of  the 
additional  premium  or  March  31, 1981. 

Issued  in  Washington.  DC  this  Z7th  day  of 
» June.  1968. 

Ann  MrljiiigliHii 

Chairman.  Board  of  Directors,  Pension  . 
Benefit  Guaranty  Corporation. 

Issued  on  the  date  set  forth  pursuant  to  a 
resolution  of  the  Board  of  Directors 
authorizing  its  chairman  to  issue  this  interim 
rule. 

GaiyKLFord. 

Secretari',  Board  of  Directors.  Pension  Benefit 
Guaranty  Corporation. 

Appendix  A— Late  Payment  Interest  Charges 

The  following  table  lists  the  late  payment 
interest  rates  under  S  2610.7(a)  for  the 
specified  time  periods: 


FfOffV— 

Ttwougtv- 

mt6f6SI 

rale 

Sept  2. 1974 

July  1.  1975 

Feb.  1.1976 

Feb.  1.  1978 

June  30.  1975 

Jan.  31. 1976 

Jan.  31. 1978 

Jaa  31. 1980 

6 
9 

7 
6 

Feb.  1.  1980 

Jan.  31, 1982 

12 

Feb.  1,1982 

Dec.  31. 1982 

June  30,  1963.~. 

20 

Jan.  1. 1983 

16 

Jutyl.  T983 

(Jec.  31. 1984 

it 

Jan.  1. 1985 _ 

Juty  1, 1985 

June  30. 1986._ ™ 

Dec.  31.  1985 

13 

Jan.  1.  1986 

June  30,  1986 

10 

July  1.1986 _ 

Oct  1,  1967 

Sept  30.  1987 

Dec  31   19S7 

9 
10 

Jan.  1.  1988 „. 

Aprit  1.  1988 

Mm.  31.  1968_-. 

9 

10 

Appendix  B — Interest  Rates  for  Valuing 
Vested  Benefits 

The  foUowiiig  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a  plan's 
vested  benefits  under  §  2610.23(b)  and  in 
calculating  a  plan's  adjusted  vested  benefits 
under  S  2610.23(c)(1): 


For  premium  payment  years 
tn— 


Jan.  1988.. 
Fob.  1988.. 
Mar.  1988:. 
Apr.  1968.. 
May  1888.. 


Required 

interest 

rale' 


7J0 
7.0s 
6.74 
6.80 
7.1S 


'Tberequirad  interett  rate  Med  above  is  equal 
to  80%  o«  flie  mwtust  yield  tor  aoyew  Peaaury 
oonetant  malunlias,  as  caportsd  in  Federal  Rasarve 
Slalisticat  Reieasa  6.13  and  KIS.  tor  ttw  calendar 
monV)  precedkig  Sw  calendar  month  in  whicb  S«e 
premium  payment  year  begins. 

fFR  Doo.  86-14792  Piled  6^29-88: 8:45  am) 


VOL 


1988 


UMI 


Rei 


INRM 


Index. 
Public 
Come 

DOCUB 

Madiii 

Code 

Imlex. 
Pttatin 


Public 
Additi( 


BxMtit 
Pubbe 
WmU: 


FEDER 

19679-2 
20069-2 
202:^-2 
20595-2 
20807-2 
21405-2 
21619-2 
21791-2 
21977^ 
22125-S 
22291-S 
22461-2 
22847^^ 
23107-2 
23203^ 
23379-2 
23603-2 
23749-2 
24011-2 
24247-2 
24437-2 
24671-2 


Reader  Aids 


INRMIIAtlON  AND  ASSSTANCE 


Index,  fiiufihg  atds  &  general  infomtatum 
Public  inspection  desk 
Comction^  to  published  documents 
Docunent  (kvfling  infermation 
Machine  rf^dabie  documents 

i  I- 
Cod*  of  r^i|d«nl  ftogutaUons 

Index,  finding  aids  «  general  infonnation 
Nntiag  srhedMtes 

Lmm 

PuWic  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  i  ^formation 


52»<5227 
523-621S 
S23-i3>7 
S2»-C2$r 

S23-$237 


S23-5227 

523-341» 


Exccvtive  •^ov  and  prodaoMitions 

Piibbe  Vapf^s  of  the  Presidwuts 

Waakly  Ccl*pHation^  of  Prasidential  Oboiunents 

Th*  IMMlSIMM  GovaramMt  Mamni 

,  Ceaeral  in^qnitation 

OUMrSw^jiLM 

D*la  base  i«id  naohine  readable  spedficatians 
OM*^  to  I^^BBrd  Retention  RequiremenU 

Ubraiy        I 

MvKjr  AciiConpilation 

Public  Umm^  Update  Service  (PLUS) 

TDD  for  tlw  deaf 


sss-52ao 


523-«23» 
S29-52M 
523-$2M 


S23-S230 


saa-Mot 

S23-SK7 
SaS-4534 
S23^5a4t 
523-31S7 
52»-a641 
S23-S22» 


FEDERAL  ^CHSTER  PAGES  AND  DATES,  JUNE 


19679-2006(1. 
200e9-2027<. 
20275-2059<. 
20595-20801  i. 
20807-2140< . 
21405-21611 1; 
21«1»-2179<i. 
21791-21971 L 
21977-22124. 


22125-S229(L 
22291-22461  >. 
22461-226414, 
22647'^401^, 

23107-2320i4^ 

23203-23371. 
2337»<2360iL 


23603-23741  4_ 

23749-24011. 

24011-24246. 

24247-2443C. 

24437-2467( . 

24671-24920. 


.._1 
.-2 
»-3 
._6 
....7 
....8 
....« 
..10 
..13 
..14 
„15 
.16 
.17 
.20 
.21 
.22 


23 

24 

27 


■■2p 


1 — 30 


Federal  Kagister 
Vol.  S3.  No.  12S 
Thursday.  June  3a  1968 


CFR  PARTS  AFFECTED  DURING  JUNE 


At  the  end  of  each  monlh.  the  Office  of  the  Federal  Register 
ptMafws  sefMratetya  Usi  of  CFR  Sections  Affected  (ISA),  which 
Ksts  parts  and  secMong  atfedad  by  documents  published  since 
tlie  revision  date  of  each  WIe.  » 


3CFR 


5616|Sis»Proc. 
5832) 


5829.. 


5830- 


.23199 
.22288 


5631- 
5832. 


.22461 


5833.. 


....22463 
.....23199 


5834... 
563$.„ 


...23201 
...23377 
.-24435 


12641 

12643 


.21975 
.24247 


PrsalilBnBai  Otef  mmaBons. 
No.  86-15  of 

May  20, 1968 20G85 

No.  88-16  of 

May».  1968 21405 

1^86-17  of 

May  27. 1968 24434 

No.  88-18  of 

Junes.  1988. 21407 


5CFR 

307™.. 

316 

595 

752 


.20607 
.20807 
.24011 
.21618 


1200-_.._ 
1600— ... 


.22465.  23850 
..23379 


Propoaed  Rulec: 
300 


-..23123 


7CFR 

^ 

7 

28 


58 

59 

250..„ 

271 

272 

273„. 

274.. 

278 

•40a.. 


.21977.22466,23167 

23749 

20089 

20275 

237S0 


.20416.20597,22466 

24671 

.22291,  23484,  24671 
.22291,  23484,  24671 
„  24671 
.24671 
.24011 


405 2027,  24249 


411. 
440.. 
713. 


770 

79i_ 
800™ 
905 


.24249 
.20279 

.20280 
.20280 
.21409 
.21791 
.24250 


910 20599,  21792.  22647. 

23751 

911 21624,  22125 

915.....W 20S99.  21624 

916. ,....22609 

918 21624 


921. 
922. 


923. 


924. 
925- 


.24017 
.24017 
.21824 
.24017 
.22126 


^28 

92»_— 

948 


24*0 

...24676 

.20599.22126 

21793 

22469 


962 

987. 

989. 

1033™. 
1046^ 


1413_ 
1421— 
142S.. 
1470L-. 


21624 

._ .19679 

19880 

.20290.22470 

. 21626 

.21626 

20280 

20280 


1902 

2003- 


3403- 


.19682. 21964 

20280 

.24437 
.20090 

.21966 


27 22178 

51 22497,  22498 

68. 20636 

271 23638 

273 23638 

301 24296 

319 22330 

401 20331-20333.  21455, 

23770 

905 20121 

907 21651 

908 .21651 

916 23243 

91 7 23243 

919. 23243 

928 20121 

958 ...  23404 

968 24070 

998. — 21 666 

1001 21825 

1002. 21825 

1004 21825 

1030 24296 

1076 23405 

1 106. 22499 

1126 — 22003.  22499 

1230..- ..21456,  21836 

1446..... ...19923,  21964 

1809. ...23406 

1922 23406 

1 930. 21 460 

1944 19924 

1 945 23406 

1980 22764 


8CFR 

loa 


.23603 


2ii. 


.24896 


II 


Federal  Register/  Vol.  53.  No.  126  /  Thursday;  |une  30.  1988  A. Reader  Aids 


214 24898 

21 7 24898 

235 .-. 23379 

236 „ 24898 

242 24898 

245 24898 

245a 23380 

248 ™ 24898 

274a 20086 

299 „.: .24898 

337... 23603 

341 23603 

9CFR 

11 24437 

78 21979 

92 2030.  21794,  22128 

94 -22128 

301 ...!. 24678 

303 . 24678 

314 24678 

318 „ 24678 

327 .*. 24678 

331 20099 

381 20099,  24678 

390 24678 

10CFR 

1 1.™ 21979 

25 ?. 21 979 

30 23382,  24018,  24679 

34 23382 

35 21627 

40. 24018,  24679 

50 20603,  21981.  23203, 

24018,24679 

51 24018,  24679 

70 - 24018,  24679 

71 „ .....23382 

72 24018.  24679 

73 : 23382 

625 „ 20508 

1015 24624 

PropoMd  Rutec: 

2....- 20335 

50.....; 19930,  20856 

71 „ 21550,  23484 

1 70 24077 

1 71 24077 

12CFR 

4 20611 

32. „ 23752 

208 20808 

*  210 21983 

229 24251 

261 20812,  23383 

265 22129 

324 221 30 

346 21 986 

563 . — 2061 1 

606 19884 

61^ 22134 

620 21 986 

725 22471 

745 22472 

PropoMd  RuIm: 

225 21462 

229 — .?24093.  24315 

563c 23244 

571 ...... — , 23244 

.  575 _„„ 21474 

576 21474 

577 21474 

584 21838 

61 1 20637 


612 _ 20637 

618 ,.20637.  20647 

620. ...:. 20637 

701 „ 22656 

704 .„... 201 22 

13  CFB 

121 „ 21547 

PropoMd  RuieK 

105 24727 

121 20857 

124...„ 21482 

125 „ 22015 

14CFR 

39 20101.  20825-20830. 

21411.21412,21628. 

21630,21809.22647, 

23219, 23754, 23755, 

24252. 24682 

71 20102.  20414.  20832. 

20833.21396.21811, 

22137.23219-23221, 

23603-23606. 24253. 

24254.24551 

73 23221.  23222,  24254 

75 24253.  24255,  24406 

91 20103.  21986,  23356 

95 20264,  23222 

97 2181 1 .  23227 

99 21 989 

135. 20264.  21986 

ProfMMMl  RuIm: 

Ch.  1 20124,  22331 

21 20860 

23 20860 

39 20414,  21489,  21669, 

22018,22020,22181, 
22332.22657.22659, 
23250-23253, 23642, 
23643,23771-23774 

61 24178 

71 20864,  22182,  22183, 

23255-23257, 23644 

73 201 25 

75 20126.  22183.  23258 

1 21 24890 

135 24890 

141 24178 

143 24178 

382 23574 

15CFR        -  > 

370 23228 

372 — 22474,  23229 

374 23607.  24437 

375 24437 

379 21 989 

386 „ 22474 

390 ..» 20833 

399.....; — ...„....;..,..  21 989 

Proposed  Rules: 

370 23288,24551 

386 23288.  24551 

801 23124 

16CFR 

13 20834.  24439.  24683 

444 1 9893 

500 20834 

1 501  .„ 21 964 

Proposed  Ruloos 

13. 19930.  20127.  20131. 

22022 

305 22022,  22106 

1 500..... 20865 

1 501 2086S 


17CFR 

249 


.23383 


1 -.. 21480 

31 ^.  22138 . 

146 22660 

150 23411 

210 21670 

230 — 22661 

239 ...23258 

240 21670.  23645 

249 _ 21670 

270 21670.  23258 

274 — 21670.  23258 

ISCFR 

161 '..22139 

250 22139 

271 21415 

284 20835.  22139 

375 21 992 

381 ........  21992,  24057 

Propoood  ftutas: 

4 21824 

16 .„ 21824 

101 24096 

141 „ 21853 

260 21853 

292 24099 

357 21853 

420 :....  22501 

19CFR 

101 „ 24059 

132 19896 

1 34 20836 


1 34 20869 

1 77 ._ 19933 

20CFR 

416 23230 

654 23346 

Proposod  Hulti^ 

205 201 38 

243 221 84 

262 22184 

350 22184 

404 21685,  21687.  23484. 

24727 
416 21685.  23126.  24830 

21CFR 

5 *. 22292 

172 20837-20842,  21631. 

22293.22294,23340 

1 84 20936 

186 20936 

193 20307.  23107.  23385- 

23388.24666 

201 21633,24830 

430 _..  24256 

436 „ 24256 

442 24256 

510. 20842.  21993,  22297 

520 21993.  23389.  23756 

522 20842.  22297.  23340. 

23389,23607 

548 20842 

555 :.  23389 

558 20842,  22296.  24260 

561 20307.  23107,  23385- 

23388.24666 

862 .^ 21447 

878 23856 

1301...._ 21813 


gfclmif  ■  ■  d 

rroppwa 

Ch.  1 

Rule« 

..23180 

175 

176 



••— 

..20335 
..20335 

177 

178 



— ;.... 

.20335 
..20335 

355 

..22430 

606 

..23414 

B78 

..23880 

1010 

_  201 37 

,23167 

1308 

..21450 

22CFR 

41 

..24903 

94 

..23608 

136 

..23186 

206 

..24260 

Proposed  RutaK 
9b 

..23656 

20 

23CFR 

650 

..21854 
..21637 

24CFR 

8 

.20216 

28 

..24000 

35 

..20790 

105 „. 

..24184 

115 

.23757 

.24184 

200 

.■.■•■»■•..•. 

..20790 

201 

203 

234 



..19897 
-.19897 
..  19897 

510 

..20790 

570 

840 



.20790 
..23898 

841 

..23898 

882 

..20790 

885. 

..19899 

886 

..20790 

905 

941 

965 

•iV..»>«4m** 



:.  24684 
..20790 
..20790 

968 

3280 

..20790 
..23610 

Piopused  RuIeK 
208 - 

.20649 

596 

905 

..20556 
..24554 

25CFR 

11 

.21993 

13...„ 

.21993 

20 

.21993 

21 

.21993 

23 

.21993 

69 

.21995 

125 

.21993 

151 

175di 



.21993 
.21993 

176 



.21993 

177 

.21993 

271 

.21993 

rTvpnMV 

61 

122. 

Rules: 

.20335.24551 
24732 

28CFR 

1.... -.20308.  20612-20614. 

20718,22163.23231,23611 

301 2361 1 ,  24060 

602 20308,  23611.  24060 

1 20337,  20650,  20651. 

20719.21688.22186. 
23658, 23659, 24100, 24830 

301.. 
602.. 


27CFR 
PropoMd  Ru^k: 


4 

5 

7 

178 


28CFR 

0 

20 

Proposed 

11 

31 


Rude 


2dCFR 

101 

452 

505 

1926....„. 

2610 

2676 


Proposed  RhI^ 

70 

1910 

2570 


30CFR 

7. 

18 

206 

250 

251 

701 

756 

800.. 

816 

817 

840 

842 

843 

904 

925 

934 ;. 

946 

Proposed 

Ch.  I. 

7 

20 

25 :... 

75 

.77 

701 

736 

740.. 

750 

772 

785 

815 

827 

904 

906 

916 

917 

918 

931 

935.. 

936 

942 

944 


Rlikl; 


31CFR 

565 


Federal  Register  /  Vo|.  53.  No.  126  /  Thursday.  June  30.  1988  /  Reader  Aids 


-  ••• 

HI 


23659 

.23659.  24100 


.22678 
.22678 
.22676 
.24686 


.21996 
.23619 

.22026 
.21770 


24440 

23233 

.23540,  24171 

22612 

,..24906 

22298 


22680 

.20960,  21694 
.24422 


23486 

23486 

24688 

23758 

24688 

21764 

24262 

21764 

21764 

21764 

24872 

24872 

.24872 

.19903.21450 

22475 

.22478 

22479 


23286 

23506 

23286 

23506 

.22502,23286 
23286 


23522 

24101 

24101 

.....24101 

23532 

23526 

23532 

:....  23526 

~ 24320 

23660 

21494 

23287 

20338 

23415 

22503 

.19934.24321 

23532 

20338 


._  20566,  23620 


103 

.......23289 

32CFR 

72.>....„.. 

22648 

114_*. 

20843 

144 

23759 

266 

„    24066 

285 

286 

352- 

390a...... 

391 .._ 

"••""".t 

M-.-  1990S 

..„.;. 122649 

......24441 

24442 

... ......22649 

818 

„      i:i.           94fi«« 

199 ..™..„......  20S76-20592 

701. - 990J7 

e&tie. 

24322 

38  cm 

3 

- 

.        21814 

4 

99A<U) 

100 

110 

.19906,20319,21815. 

21997,2*998,22484- 

22486.22651,23233 

9oaia  9rjfti7 

117 

160 

..20320 

,  23621.  24263 
.     21814 

165 

100 

..21815.29622 
22680 

110..: 

POXKi   9nR.S9 

117 

.22506.24102.24323 
»iift 

126 

.151......... 

23384 

154 ^ 

22118 

155 

22118 

156. 

.22118 

158 

23384 

162 

20339 

165 „ 

173 

. ..:.. 

.20339.26653 
.21856 

174 

21856 

34CFR 

350 

357 

.23350,  24244 
24244 

360 

23350 

562 

21400 

612 

24884 

Proposed  Rtiles: 

361 

24175 

365 

24175 

642 

23724 

670 

22072 

seem 

1154 

....24264 

1258 

23760 

Propossd^tiiles: 
327 : 

21495 

37CFR 

1........ 

23728 

5 

150 

-., 23728 

24444 

Proposed  Rules: 
10 -- 

20871 

201 

20347 

202.... 

21817 

38CFR 

1 

22652 

3 

13 



23234,  24831 
20618 

19.. 


.20653 


39Cm 

20 24068.  24830 

1 1 1 21 820 

601 24265 

3001.. -....23107 

Proposed  Rutes: 

111 23775 

3001 23776 

40  CFR 

52 , 20321,  21638,  22486, 

23237, 23623-23628, 23850, 

24695 
60 22172.  23390.  24448. 

24698 

61 24448.  24698 

147 21450 

180 19907.  20322.  21451. 

21 452. 22299. 23390-23394. 

24069 

1 85 24466 

186..'. 24466 

232.... 20764 

233 . 20764 

250 23546 

252 „ 24699 

261 20103.21639 

264 24717 

265 ......_ 2471 7 

271 20845 

300 .23108 

303 23394 

372 23108 

761 21641.24206 

795 _ 22300 

796.... 21641 ,  22300 

790 „.....„. 22300 

Proposed  Rules: 

52 20347,  23416.  23418. 

24450,24451,24734, 

24735 

60. 20139 

80 ; _ 21 500 

81 20139,  20722,  23127, 

24454-24461 

82 , . 2071 8 

86 21 500 

180 20872,  23420,  23421 

228 19934 

261 20140,  20350,  22334, 

23661 

264 20738 

265 20738 

270 20738,23342 

300 23978.  23988 

372 23128 

471 „ „ 21 774 

600 21 500 

763..... 19945 

41  (7R 

101  -7 24449 

1 01  -38..... 21 821 

105-53 ;.. 23760 

201  ^1 24720 

201  -2 _....  24720 

201-6... _ 24720 

201-20 „ 24720 

201-21 24720 

201-22 24720 

201  -24 24720 

201-26 „. 24720 

201  -30 : 24720 

201  -31 24720 


201-32.„ 24720 

201-34 24720 

201  -39 24720 

201-45 24720 

Proposed  Rules: 

101-41 19946 


42  cm 

400 

405 

431.: 

435 


.....21762 

22850 

20448 

.20448 


440., 20448 

442 „ 20448.  22850 

483 — .20448 

488 22850 

Proposed  Rules: 

405 22335.  22506,  22513 

411...... 22335 

412 : — .. 22028 

417................. .21696 

435 1 9950 

440..... 19950.  24103 

441 1 9950 

482...: 22506 

489 22335.  22513 

1 001 . 2251 3 

1003 22513 

43CFR 

1 571 22326 

3000 „ 2281 4 

3100 , 22814 

3110. 22814 

3120. „ 22814 

313a... , 22814 

3160 22814 

3180. .. 22814 

3200 22814 

3280 ....  2281 4 

4100 „ 22325 

51 50 22326 

PubNc  Land  Orders: 

6679 20846  ' 

6680...;.;... 22488 

6681  ..„„...... 22489 

6682.... 22489 

6683. 22326 

6684 22327 

Proposed  Rulee; 

4 23291 

11 20143 

426 21857 

3830 — :............... 23720 

3850..:..';........... . .23720 

3860.... .23720 

44  cm 

61.... 23629 

64. 19907,  19909.  20846, 

22172-22176,22654, 
23762,24725 

6S „.. 22489,  22491 

67 22492 

PfOpOMd  Rutes; 

67 21705,  22527 

45CFR 

201  ......*.l.„ : 24267 


302 

303 _:.....„„.... 

ioeo.„. . 

1336. „.„:. 

1801 „.... 

Proposed  Rules: 

670 .:....,..: 


.21642 
.21642 
.23568 
.23978 
.23239 

.19964 


IV 


Federal  Register  /  Vol.  53.  Na  126  /  Thursday,  June  30.  198B  /  Reader  Aids 


707 _ 

....22534 

46CFR 

10 

....  21822 

15 

....  21822 

62. 

69 

....24269 
...20619 

77 

9d.......«..„..,,„,,,.^^,„„,... 

195. 

249 

381 

....20623 
....20623 
...  20623 
...23112 
....24270 

550. 

580 

....23632 
....23632 

586. 

..  20847 

10 

20664 

15. 

.  20654 

382. 

....24324 

581 

....  23776 

47CFR 

22. '. 

....  23765 

73 19912. 19913.  20624- 

20626.21645,21646. 

21762,22495.22496, 

23396-23398,23632- 

23634 

94 21 453 

97 21822 

PropoMd  RuIm: 

1 20146.  22356.  23132 

25 20146 

61 „ 22356 

65 22356 

68 22035 

69. 22356 

73. 19964-19966,  20658, 

20659.22035.22036. 
22544-22548. 23135. 
23422-23428. 23672 

74 „ .._ 21861 

94 23132 

48CFR 

204 20626.  22426 

205 20626.  22426 

206. 20626.  22426 

209 20631 

219 20626. 22426 

226. 20626. 22426 

227 20632.  22609 

235. „....: 20626.  22426 

25i 20626.  20631.  20632. 

22426. 22609 

519 21823 

970 21646.  24224.  24830 

Proposed  RuIm: 

4 _ 22105 

215. 19966.  21862 

252 19966 

809. 24106 

810. ......24106 

814. 24106 

816 24106 

82a 24106 

852 ..„ 24106 

870 „ 24106 

145^ 24738 

1480 24738 

49CFR 

1 ...23121 

30 „.... 19914 

192 „ 24747 

195 24747 


566 

20119 

571 

1001 

..23766.  24272 

1002. 

1035. .. 

»...  23398 

20653 

1071 

23400 

1072 

23400 

1104 

20853 

1115 

20853 

Pfopond  Rulm 

27 

23778 

382 

299«» 

383 

391 ._  

39Z 

20147 

._  20147 
20147 

571 

..20659.  23673 

604. 

.20660.23340 

SOCFR 

17 

ia 

20 „.. 

23 

204 

253 

280. 

285 _.. 

296 

301 


-23740-23745 

24277 

24284 

™ 19919 

24644 

-„ 20323.22609 

24644 

24644 

24644 

.20327 

602. 24644 

61 1 .". 24644 

619. 24644 

620 24644 

621 24644 

630 24644 

638 24644 

640. _.....; 24644 

641 24644 

642 „... 24644 

645 24644 

646. 24644 

649.... „ 24644 

650 23634,  24644 

651 _ 24644 

652. „.,.„ 20854,  24644 

653 24644,  24662 

654 . ...24644 

655 24644 

657 _ 24644 

658„ 21999.  24644 

661 20119.  22000.  22655. 

24294, 24644 

662....„ 24644 

663 20634,  22001.  24644 

669 „ 24644 

672 19921.  21649.  22327. 

23401. 23402. 24295. 
24644 

674 24644 

675 21454.  22328.  23402. 

24644 

676 .....24644 

680. 24644 

681 24644 

683. 24644 

685. 24644 


Ch.  VI „ _...  20661 

1 7 23674 

18... 24330 

20. 20874 

600. 21863 

601 21 863 

604 21863 

606. 21 863 


625 23292 

642 „ 22036 

644 21 501 .  24462 

661 19971 

663 22366 

LIST  OF  PUBUC  LAWS 
Last  yst  JuM  28,  ISSS 

Tbis  is  8  cofrtifiutng  Kst  of 
public  bills  from  ttie  current 
session  of  Congress  whicb 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
puMshed  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  ol 
Documents,  U.S.  Government 
Prmting  Offee.  Washington. 
DC  20402  (phone  202-275- 
3030). 

HJt.  1044/Pub.  L.  100-348 

San  Francisco  Maritime 
Nationan  Historical  Park  Act  of 
198&  (June  27.  1968;  102 
Stat.  654;  5  pages)    Price: 
$1.00 

KR.  2652/Pub.  L.  100-349 
To  revise  ttie  boundaries  of 
Salem  Maritime  ^4ational 
Historic  Site  in  the 
Commonwealth  of 
Massachusetts,  and  for  other 
purposes.  (June  27.  1988;  102 
Stat  659;  1  page)    Price: 
$1.00 

H.R.  4621/Pub.  L  100-350 

To  provide  Congressional 
approval  of  tlie  Governing 
Intemational  Fishery 
Agreement  between  the 
United  States  and  the 
Government  of  the  German 
Democratic  Republic.  (June 
27.  1988;  102  Stat.  660;  1 
page)    Price:  $1.00 

HJ1.  4638/Pub.  L  100-351 

To  amend  the  effective  date 
provision  of  the  Augustus  F. 
Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary 
School  Improvement 
Amendments  of  1988.  (June 
27.  1988:  102  Stat.  661;  1 
page)    Price:  $1.00 

S.  952/Pub.  L.  100-352 

To  improve  ttie  administratton 
of  justice  t>y  provkiing  greater 
discretton  to  the  Supreme 
Court  in  selecting  the  cases  it 
will  review,  and  for  ottwr 
purposes.  (June  27,  1988;  102 
Stat  662;  3  pages)    Price: 
$1.00 

S.  1901/Pub.  L  100-353 

To  designate  the  Federal 
Building  kx»ted  at  600  Las 
Vegas  Boulevard  in  Las 


Vegas,  Nevada,  as  the  "Alan 
Bitiie  Federal  Buikfing."  (June 
27.  1988;  102  Stat  665;  t 
page)    Price:  $1.00 

&  1980/Pub.  L  100-354 

To  designate  the  Federal 
Buiding  located  at  215  North 
17ttt  Street  in  Omaha. 
Nebraska,  as  the  "Edward 
Zorinsky  Federal  Building." 
(June  27,  1988;  102  Stat.  666; 
1  page)    Price:  $1.00 


Alan 
June 
1 

I 

I 
lorth 

■d 

r 

:.  666; 


-r.'-r. 


■  :*»♦  ■*, 


II 


VOL 


UMI 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Annual  volumes  containing  the  public  messages 
and  slalemenis,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  available;  other 
volumes  not  listed  are  out  of  print. 


Herbert  Hoover 

1932-33 $24.00 

Lyndon  B.  Johnson 

1963-64 

(Book  I) $21.00 

Gerald  R.  Ford 

1975 

(Book  I) $22.00 

1975 

(Book  II) $22.00 

fimmy  Carter 

1977 

(Book  II) $22.00 

197B 

(Book  I) „...$24.00 

1979 

(Book  1) $24.00 

1979 

(Book  II) .$24.00 


1980-61 

(Book  I) $21.00 

1980-61 

(Book  II) .$22.00 

19B0  Bl 

(Book  III) $24.00 

Ronald  Reagan 

1981 .$25.00 

1982 

(Book  II) 525.00 

1983 

(Book  I) .$31.00 

1983 

(Book  II) $32.00 

1984 

(Book  I) .$36.00 

1964 

(Book  II)  .$36.00 


Published  by  the  OfTice  of  the  Federal  Register,  National 
Archives  and  Records  Administriation 
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List  of  CFR  Sections  Affected 


March  1988 


Save  this  issue  for  Tities 
17-27  (Annual) 

Tities  1-16 

Changes  January  4,  1988 
through  March  31, 1988 

Tities  17-27  (Annuai) 
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Tities  28-41 
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Titles  42-50 
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LSA— UST  OP  CFR  SECTIONS  AFFECTED 

The  LSA  (t4st  of  CFR  Sections  Affected)  is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entrie$  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are 
listed  at  the  iekid  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  ip  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 

To  bring  tplese  regulations  up  to  date,  consult  the  most  recent  ISA  for  any 
changes.  ad<  Jtions.  or  removals  published  after  the  revision  date  of  the  volume 
you  are  usiiii.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED 
appearing  irTthe  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  chanf to  published  after  the  final  date  included  in  this  publication. 

BoldfoM  page  numbers  imder  a  particular  title  indicate  that  the  page  numbers 
span  2  years.  ■eWow  is  used  to  distinguish  the  current  year  from  the  previous 
year. 

Cite  a  pagie  reference  from  this  publication  as  52  FR  for  1987  page  numbers 
and  53  FR  ft*  1988  page  numbers.  Example:  24727  cite  as  52  FR  24727;  S270  cite 
as  53  FR  5270. 


ISSUES  TO  M  SAVED 


There  is 
saved;  the 
is  the 
41;  the  S] 


single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 

^MBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue 

for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  28- 

lER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES 


to  be  saved  ^e  clearly  designated  on  the  cover. 

PARALLEL  TABLE  OF  AUTHORITIES  AND  RULES 

Following  I  Title  50  is  an  update  to  Table  I— Parallel  Table  of  Authorities  and 
Rules  found  En  the  CFR  Index  and  Finding  Aids.  This  table  contains  authority 
citations  added  to  or  removed  from  Table  I  as  a  result  of  documents  published 
in  the  Fedei(&  Register  since  January  1. 1988. 

TABLE  OF  INDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  Ihcluded  at  the  end  of  this  publication  which  identifies  the  inclusive 
page  numbess  and  corresponding  Federal  Register  issue  dates  for  the  period  cov- 
ered. 

INDEXES 

An  INDKk  to  the  daUy  Federal  Register  is  published  monthly  and  is  cimiulat- 
ed  for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the 
entire  Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 

INQUIRIES  AND  SUGGESTIONS 

Loren  S.  Myers  was  Chief  Editor  of  the  LSA.  The  LSA  was  prepared  under  the 
direction  olMartha  B.  Girard.  assisted  by  Ruth  C.  Pontius.  INQUIRIES,  tele- 
phone 202-523-5227. 


SUGGESSnONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  John  E.  Byrne,  Director,  Office  of  the 
Federal  Register.  National  Archives  and  Records  Administration,  Washington, 
D.C.  20408. 
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CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  cemplcto  CFR  s«t) 


Revision  Date 
...    Jan.  1.1988 


Title  Price 

1.  2  (2  Reserved) $10.00 

3  (1986  Compilation  and  Parts  100  and 

101) 4., 11.00  Jan.  1. 1987 

4 li 14.00  Jan.  1, 1988 

5  (Parts  1-699) 14.00  Jan.  1. 1988 

(Parts  7004199) 15.00  Jan.  1, 1988 

(Parts  120<^End).  6  (6  Reserved) 11.00  Jan.  1, 1988 

7  (Parts  0-4^1 25.00  Jan.  1, 1987 

(Parts  27-4$) ^^-^  •'"*•  ^'  ^®'* 

(Parts  46-51) 16.00 Jan.  1. 1988 

(Part  52)..J.L 23.00  Jan.  1, 1988 

(Parts  53-n9) 18.00  Jan.  1, 1987 

(Parts  210l$99) 22.00  Jan.  1, 1987 

(Parts  300+$99) 10.00  Jan.  1, 1987 

(Parts  400|699) 15.00  Jan.  1, 1987 

(Parts  70o|i99) 22.00  Jan.  1, 1988 

(Parts  9004-999) 26.00  Jan.  1. 1987 


(Parts  lOOdrlOSO) 15.00 

(Parts  1066^1119) 12.00 

(Parts  11261-1199) 11.00 

(Parts  12001-1499) 17.00 

(Parts  1500^1899) 9.50 

(Parts  19O0H1939) 11.00 


(Parts  1 
(Part  194 


8. 


9  (Parts  1-1 
(Part  200 


1944) 25.00 

d) 


26.00    Jan. 

11.00    Jan 


Jan.  1. 1988 
Jan.  1. 1988 
Jan.  1. 1988 
Jan.  1. 1988 
Jan.  1. 1988 
Jan.  1. 1988 
Jan.  1. 1987 
1, 1987 
1.1988 


) 19.00 

d) 16.00 

10  (Parts  0-199) 29.00 

(Parts  51f  199) 14.00 

(Parts  2001-399) 13.00 

(Parts  40P-499) 13.00 

(Part  SOOHEnd) 24.00 

11 u. 

12  (Parts  1-IP9) 11.00 

(Parts  200-219) 10.00 

(Parts  220-299) 14.00 

(Parts  300-499) 13.00 

(Part  5O0MEnd) 27.00 

13 U 1900 

14  (Parts  1 
(Parts 
(Parts  1 


Jan.  1. 1988 
Jan.  1. 1987 
Jan.  1. 1987 
Jan.  1. 1988 
Jan.  1. 1987 
Jan.  1. 1988 
Jan.  1. 1987 

10.00  Jul.  1. 1988 

Jan.  1, 1988 
Jan.  1. 1988 
Jan.  1. 1988 
Jan.  1. 1987 
Jan.  1. 1987 
Jan.  1. 1987 


(Parts  21 
(Partl2( 

15  (Parts 
(Parts  31 
(Part  41 

16  (Parts 
(Parts  1! 
(Part  II 

17  (Parts  1 
(Parts  21 


(Part  240-^End) 


18  (Parts  1 


Footnoles 


)                   „.. 21.00  Jan.  1. 1988 

39) 19.00  Jan.  1. 1988 

199) 9.50  Jan.  1, 1988 

1199) 20.00  Jan.  1, 1988 

End) 11.00  Jan.  1.1987 

)     10.00  Jan.  1. 1988 

399)"!!....!"!!!!!! 20.00  Jan.  1. 1987 

End) 14.00  Jan.  1, 1988 

|49) 12.00  Jan.  1. 1988 

-999) 13.00  Jan.  1. 1988 

-End) 19.00  Jan.  1. 1988 

(99) 14.00  April  1.  1987 

-239) 14.00  April  1.  1987 


149). 


19.00    April  1. 1987 

15.00    April  1. 1987 


end  of  table. 


SUGGESTIONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  John  E.  Byrne.  Director,  Office  of  the 
Federal  Register.  National  Archives  and  Records  Administration,  Washington, 
D.C.  20408. 
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CMECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH                       S 

Title 
1.  2  (2  ResenM 

Price                                Revision  Date 
9d) 410.00    Jan.  1. 1988 

3  (1986  Compilation  and  Parts  100  and 

101) .« 11.00  Jan. 

4 .4. 14.00  Jan. 

5  (Parts  1-699) 14.00  Jan. 

(Parts  700-1199) 15.00  Jan. 

(Parts  120a-End),  6  (6  Reserved) 11.00  Jan. 


(Parts  0-45), 25.00 

(Parts  27-45) 11.00 

(Parts  46-51) 16.00 

(Part  52)..._ 23.00 

(Parts  53-209) 18.00 

(Parts  210-^9) 22.00 

(Parts  300-pl99) 10.00 

(Parts  400-AB9) 15.00 

(Parts  700-8199) 22.00 

(Parts  900-]9|99) 26.00 

(Parts  100()hJl059) 15.00 

(Parts  106(1H1119> ^^.OO 

(Parts  112(^-1199) 11.00 

(Parts  1200-1499) 17.00 

(Parts  1500-1899) 9.50 

(Parts  190(i-1939) 11.00 

(Parts  190q-1944) 25.00 

(Part  19454End).  


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 


Jan. 

26.00    Jan. 

8 11 11.00    Jan. 

9  (Parts  1-199) 16.00    Jan. 


(Part200-: 

10  (Parts  0- 
(Parts51 
(Parts  200 
(Parts  40(1 
(Part5004 

11  ' 


id) 16.00  Jan.. 

) 29.00  Jan. 

) 14.00  Jan. 

399) 13.00  'Jan. 

99) 13.00  Jan. 

d) 24.00  Jan. 

4. 10.00  Jul. 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 

19.00    Jan. 

) 21.00    Jan. 

39) 19.00    Jan. 

199) 9.50    Jan. 

iUl99) 20.00    , Jan. 

.  End) 11.00    Jan. 

49) 10.00    Jan. 

399) 20.00    Jan. 

d) 14.00    Jan. 

9) 12.00    Jan. 

999) 13.00    Jan. 

End) 19.00    Jan. 

9) 14.00    April 

(Parts  200|-239) 14.00    April 

(Part240f^d) 19.00    April 

18  (Parts  l-i«9) 15.00    April 


12  (Parts  1-199) 11.00 

(Parts  20(|4219) 10.00 

(Parts  2264299) 14.00 

(Parts  ZW-IA99) 13.00 

(Part  500-End) 27.00 

13 

14  (Parts  1-! 
(Parts 
(Parts  14 
(Parts  2( 
(Parti 

15  (Parts  0- 
(Parts3i 
(Part  4 

16  (Parts  0- 
(Partsli 
(Parti 

17  (Parts  1 


.1987 

.1988 

.1988 

.1988 

.1988 

.1987 

.1988 

.1988 

.1988 

.1987 

.1987 

.1987 

.1987 

.1988 

.1987 

.1988 

.1988 

.1988 

.1988 

.1988 

.1988 

.1987 

.  1987 

.1988 

.1988 

..  1987 

..  1987 

.1988 

..  1987 

L.  1988 

L.  1987 

L.  1988 

1.1988 

L.  1988 

L.  1988 

L.  1987 

L.  1987 

L.  1987 

L.  1988 

1,1988 

L.  1988 

L.  1988 

L.  1987 

L.  1988 

L.  1987 

L.  1988 

L.  1988 

1.1988 

1.1988 

1.1987 

1. 1987 

1.1987 

1.1987 


Footnoles  nt  end  of  table. 


CHECKUST  OF  CR  VOLUMES  FOt  THIS  MONTH 
(Comprising  a  cempl«t«  CFR  Mt) 


^««  Price 

(Parts  150-279) $14  00 

(Parts  280-399) 13.00 

(Part  400-End) 8  50 

19  (Parts  1-199) 27!oo 

(Part  200-End) 550 

20  (Parts  1-399) 


Revision  Date 

...  AprU  1. 1987 

...  AprU  1. 1987 

..  AprU  1, 1987 

AprU  1. 1987 

AprU  1.  1987 


(Parts  400-499) 23.00 

(Part  500-End) 24  00 

21  (Parts  1-99) 1200 

(Parts  100-169) 14  00 

(Parts  170-199) 1600 

(Parts  200-299) 5  50 

(Parts  300-499) 26  00 

(Parts  500-599) 21  00 

(Parts  600-799) 7*00 

(Parts  800-1299) 1300 

(Part  1300-End) 6  00 

22  (Parts  1-299) 1900 

(Part  300-End) 13  00 


12.00    April  1.  1987 


23. 

24  (Parts  0-199) !™.!..,"~'  1400 

(Parts  200-499) 26  00 

(Parts  500-699) 9*00 

(Parts  700-1699) .'  la'oo 

(Part  1700-End) 12  OO 


AprU  1,  1987 
AprU  1. 1987 
AprU  1. 1987 
AprU  1,  1987 
AprU  1,  1987 
April  1. 1987 
AprU  1.  1987 
AprU  1. 1987 
AprU  1. 1987 
AprU  1. 1987 
AprU  1, 1987 
AprU  1. 1987 
AprU  1. 1987 


25 

26  (Part  1  SS  1.0-1-1.60) ^.^ZZZZ  1200 

(§S  1.61-1.169) 22  00 

(5§  1.170—1.300) 1700 

(§§  1.301—1.400) 1400 

(§§  1.401-1.500) 21*00 

(§5  1.501—1.640) 15*00 

(:§  1.641—1.850) 1700 

(55  1.851—1.1000) 2700 

( 5  5  1.1001-1.1400) leioo 


16.00    April  1,  1987 

AprU  1.  1987 
AprU  1.  1987 
AprU  1. 1987 
AprU  1, 1987 
AprU  1.  1987 


(55  1.1401-End). 
(Parts  2-29). 


24.00    April  1.  1987 

AprU  1.1987 
AprU  1. 1987 
April  1, 1987 
AprU  1. 1987 
AprU  1. 1987 
AprU  1, 1987 
AprU  1.  1987 
AprU  1.  1987 
AprU  1. 1987 


20.00    April  1.  1987 

20.00    April  1.  1987 


(Parts  30-39) 13  00 

(Parts  40-49) *  la'oo 

(Parts  50-299) 14*00 

(Parts  300-499) ', 15*00 

(Parts  500-599) 7*50 

(Part  600-End) g'oo 

27  (Parts  1-199) "Z  2l!oO    AdtH  1  1987 

23.00     July  1.  1987 


AprU  1.  1987 

April  1,  1987 

..  AprU  1. 1987 

..  AprU  1. 1987 

••April  1.  1980 

April  1.  1987 


28 

29  (Parts  0-99) ZZZZZZZ  16  00 

(Parts  100-499) ....."'.  7  00 

(Parts  500-899) 24  00 

(Parts  900-1899) ****  looo 

(Parts  1900-1910) *  28  00 

(Parts  1911-1925) 6*50 

(Part  1926) 10.00 

(Part  1927-End) 23  00 

30  (Parts  0-199) 2o'oO 


July  1. 1987 
July  1. 1987 
July  1. 1987 
July  1. 1987 
July  1. 1987 
July  1. 1987 
July  1. 1987 
July  1. 1987 
July  1. 1987 


Footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH 


(Compriting  a  cemplat*  CFR  Mt) 


TiOS 
(Parts  200^699)... 
(Part700-End)... 

31  (Parts  0-i$9) 

(Part200*-&nd)... 

32  (Parts  l-jte) 

(Parts  190^399)... 
(Parts  40PH629).. 
(Parts  6301-699)... 
(Parts  700-799).., 
(Parts  80D-End) . 

33  (Parts  1-109) 

(Part2(KI-iEnd)... 

34  (Parts  l-|i09) 

(Parts  300-399).. 
(Part400f-|End).. 

35. 


..,.*.. 


Price  Revision  Date 

$8.50    July  1. 1987 

18.00    July  1. 1987 

12.00    July  1. 1987 

16.00     July  1, 1987 

20.00    July  1,  1987 

23.00    July  1, 1987 

21.00    July  1. 1987 

13.00    .♦.••July  1, 1986 

15.00    July  1, 1987 

16.00     Jvily  1.  1987 

27.00    July  1. 1987 

19.00    July  1, 1987 

20.00    July  1. 1987 

11.00     July  1.  1987 

23.00    July  1. 1987 

9.00    July  1, 1987 


36  (Parts  1-199) 12.00 


July  1. 1987 


(Part2C 

37 

38  (Parts  I 

(Part  18-iKnd). 
39... 


2O0HEnd). 

i'o-|fi)!!!!!!! 


40  (Parts  1 
(Part  52 
(Parts  5: 
(Parts  61-80).... 
(Parts  81-99).... 
(Parts  100-149) 
(Parts  150-189) 


19.00  July  1. 1987 

13.00  July  1. 1987 

21.00  July  1, 1987 

16.00  July  1,  1987 

13.00  July  1. 1987 

21.00  July  1. 1987 

26.00  July  1. 1987 

24.00  July  1.  1987 

12.00  July  1.  1987 

25.00  July  1.  1987 

23.00  July  1,  1987 

18.00  July  1. 1987 


(Parts  19<>-399) 29.00  July  1. 1987 

(Parts  406-424) 22.00  July  1. 1987 

(Parts  4i$-699) 21.00  July  1. 1987 

(Part  70iiEnd) 27.00  July  1. 1987 

41(Chaptet$  1-100) 10.00  July  1. 1987 

(Chaptef  101) 23.00  July  1. 1987 

(Chaptert  102-200) 11.00  July  1. 1987 

(Chapter  201-End) 8.50  July  1. 1987 

42  (Parts  1-60) 15.00  Oct.  1. 1987 

(Parts  61-399) 5.50  Oct.  1.  1987 


(Parts  400-429) 21.00 

(Part  430l-End) 14.00    °*'^  J* 

43  (Parts  1+099) lEOO    Oct.  1. 

(Parts  1000-3999) 24.00 

(Part  4000-End) 1 100 

^  I  mnn 

45  (iSirts  lll99).... 
(Parts  20P-499) 


Oct.  1. 1987 
Oct.  1. 1987 
1987 
Oct.  1. 1987 
Oct.  1.  1987 

18.00     Oct.  1, 1987 

14.00    Oct.  1,  1987 

9.00    Oct.  1. 1987 


(Parts  500-1199) 18.00  Oct.  1. 1987 

(Part  12[»-End) 14.00  Oct.  1. 1987 

46  (Parts  1-^0) 13.00  Oct.  1. 1987 

(Parts4lK69) 13.00  Oct.  1. 1987 

(Parts  7  3-89) 7.00  Oct.  1. 1987 

(Parts  9^139) 12.00  Oct.  1. 1987 

iO-155) 12.00  Oct.  1.  1987 

^6-165) 14.00  Oct.  1.  1987 


(Parts  1 
(Parts  1 


Footnotes 


1 1  end  of  table 


6  CHECKUST  OF  CFt  VOLUMES  FOR  THIS  MONTH 

(Comprising  a  cemplat*  CFR  sot) 

"«e  "  Price 

(Parts  166-199) 113  00 

(Parts  200-499) 19.00  

(Part  SOO-End) ,„""    10.00  

47  (Parts  0-19) .'*    17^00  

(Parts  20-39) ""!."!"....    2l!oO  

(Parts  40-69) ]][[[[[]    10  00  

(Parts  70-79) '"".'"    17*00  1" 

(Part  80-End) "  *    20  00  

48  (Chapter  1.  Parts  1-51) """    26.00  Z" Oct  1   lo«7 

(Chapter  1.  Parts  52-99) I6.OO  ..  Oct' 1  10J7 

(Chapter  2.  Parts  201-251) 17.OO  Oct  11987 

(Chapter  2.  Parts  252-299) 15.OO  ...       Oct' 1   ift«7 


Revision  Date 
..  Oct.  1,  1987 
..  Oct.  1,  1987 
.  Oct.  1.  1987 
.  Oct.  1.  1987 
.  Oct.  1.  1987 
.  Oct.  1.  1987 
.  Oct.  1,  1987 
Oct.  1,  1987 


(Chapters  3-6) 17.00 

(Chapters  7-14) "'""    24!oo 

(Chapter  15-End) "*..    23.00 


49  (Parts  1-99). 


Oct.  1. 1987 
Oct.  1.  1987 
Oct.  1, 1987 


1000    Oct.  1.  1987 


(Parts  100-177) 25  00 

(Parts  178-199) .".","    19.00 

(Parts  200-399) "    1700 

(Parts  400-999) ..........""    22  00 

(Parts  1000-1199) "1......    17!oO 

(Parts  1200-End) ig  oo 

50  (Parts  1-199) .!."....,"!!!!!    16  00 

(Parts  200-599) .'.'.'*.'    12^00 

(Part  600-End) "!"""!" 14  OO 

CFR  Index  and  Findings  Aids............"!!.'.".*    27  00    " j^'  1* 

Complete  1988  CFR  set 595  00    

Complete  1987  CFR  set 595  00 

Microfiche  CFR  edition: 

Complete  set  (one-time  mailing) 155.00 

Complete  set  (one-time  mailing) 125.00 

Complete  set  (one-time  mailing) 115!oo 

Complete  set  (one  time  mailing) pending 

Subscription  (mailed  as  issued) 185.00 

Subscription  (mailed  as  issued) 185.00 

Individual  copies 3.75 


Oct.  1. 1987 
Oct.  1, 1987 
Oct.  1,  1987 
Oct.  1, 1987 
Oct.  1,  1987 
Oct.  1.  1987 
Oct.  1.  1987 
Oct.  1,  1987 

A Oct.  1.  1987 

1987 


1988 

1987 

1983 

1984 

1985 

1986 

1987 

1988 

1988 

•No  wnendments  to  this  volume  were  promulgated  during  the  perior  January  1  1987 
thm«h  December  31.  1987.  The  CPR  volume  Issued  as^anul^l   1987  sSd  be  " 

''^°  J^eri^ents  to  this  volume  were  promulgated  during  the  period  Aoril  1  1980 

no  amendments  to  this  volume  were  promulsated  durloK  the  neriod  Julv  1  iwu) 
thronth  June  30, 1967.  The  CFB  .olume  l«ued  „  SVul,  iSlflJoSd  te  re.^. 


Other  R«lat«d  Publications 


Revision  Date 
daUy 


Tifl!  Price 

Federal  Register J$340.00 

Federal    Register   Document   Drafting 

Handbook 4.75    April  1986 

Guide  to  Record  Retention  Require- 
ments in  the  Code  of  Federal  Regu- 
lations     10.00    Jan.  1, 1986 

1988  Supplement— February  5.  1988 

Federal  Register.  Part  II 1.50    Jan.  1, 1988 

List  of  Sections  Affected,  1949-1963 Out  of 

print 
List  of  ClfR  Sections  Affected,   1964- 
1972       ] 

(Titles  1  through  27)  Vol.  I Out  of 

I  print 

(Titles  2B  through  50)  Vol.  II 14.00 

LSA  (List  of  CFR  Sections  Affected): 

Yearly  subscription 24.00 

Individual  copies 1.50    monthly 

Federal  Register  Index: 

Yearly  subscription 22.00 

Individual  copies 1.50 


1966 


1980 
1900 


MR 


1988 


UM 


Til 

Prodama 

5760  ... 

5761  ... 

5762  ... 

5763  ... 

5764  ... 
5785  ... 

5766  ... 

5767  ... 

5768  ... 
Corre< 

5769  ... 

5770  ... 

5771  ... 

5772  ... 

5773  ... 

5774  ... 

5775  ... 

5776  ... 

5777  ... 

5778  ... 

5779  ... 

5780  ... 

5781  ... 

5782  ... 

5783  ... 

Exacwtiv 

10631    . 
11096    , 

(PR 
12171  . 
12301  : 
12537  . 
12559  , 
12578  i 

126: 
12587 

126: 
12607 
12622 
12623 
12624 
12625 
12626 
12627 
12628 
12629 
12630 
12631 
12632 


MARCH  1988 
CHANGES  JANUARY  4  THROUGH  MARCH  31,  1988 


TITLE  3— THE  PRESIDENT 


Prodamotien^ 


5760  

5761  

5762  

5763 

5764  ....... 

5785  

5766  

5767  ....... 

5768  

Correctioiji 

5769  

5770  

5771  

5772  

5773  

5774  

5775  

5776  

5777  

5778  ...... 

5779  

5780  

5781  

5782  

5783  


Pace 
....855 
..  1464 
..1980 
..  2719 
..  2814 
..3183 
..  3185 
..  3327 
..3573 
..3807 
..3575 
..4105 
..  4373 
..4375 
..4953 
..7323 
..7723 
..8863 
..9420 
..9425 
..9850 
. 10239 
, 10514 
. 10516 
. 10517 


ExMutiv*  Ot^mrs 

10631    Amended  by  EO  12633 10355 

11096    See  Kotice   of   Mar.    15 

(PR  Doc.  88-5617) 8530 

12171    Amended  by  EO  12632 9852 

12301    Revved  by  12625 2812 

12537    Amt^ded  by  EO  12624 489 

12559    See  BO  12632 9852 

12578    SupHrseded       by       EO 

12622...|. 222 

12587    Superseded       by       EO 

12629...i 7875 

12607  Amended  by  EO  12627 6553 

12622  -i 222 

12623 487 

12624 489 

12625  2812 

12626  61 14 

12627  , 6553 

12628 7725 

12629 7875 

12630 8859 

12631 9421 

12632  U 9852 


Page 
12633  10355 

Administrotiv*  Ordars 

Memorandums 

Jan.  27. 1988 3571 

Jan.  28. 1988 2816 

Presidential  Determinations 

No.  8»-2  of  Oct.  30.  1987 399 

No.  88-4  of  Dec.  17, 1987 773 

No.  88-5  of  Jan.  15.  1988 3325 

No.  88-6  of  Jan.  19. 1988 1601 

No.  88-7  of  Jan.  19. 1988 3845 

No.  88-8  of  Jan.  29.  1988 3847 

No.  88-9  of  Feb.  9. 1988 5749 

No.  88-11  of  Mar.  7,  1988 9423 

Presidential  Findings 

Jan.  12. 1988 999 


TITLE  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  I — Offic*  off  P*rsenn«l 
Manag«m«nt 

297    Revised 1998 

353  Heading  and  authority  ci- 
tation revised 858 

353.101  Revised 858 

353.102  Amended 858 

353.103  (b)  and  (c)  redesignat- 
ed as  (c)  and  (b)  and  re- 
vised  859 

353.104  Removed;  new  353.104 
redesignated    from    353.106 

and  revised 859 

353.105  Removed:  new  353.105 
redesignated  from  353.107 859 

353.106  Redesignated  as 
353.104  and  revised 859 

353.107  Redesignated  as 
353.105 859 

353.201    Revised 859 

353.203    Revised 859 

353.301  Removed;  new  353.301 
redesignated    from    353.302 

and  revised 859 

353.302  Redesignated  as 

353.301  and    revised;    new 

353.302  redesignated    from 
353.304  and  revised 869 
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LSA^UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  4  THROUGH  MARCH  31,  1988 


TITLE  5    Chapter  I— Con.  p^e 

353.303  Removed:  new  353.303 
redesignated  from  353.307 859 

353.304  Redesignated  as 
353.302    and    revised;    new 

353.304  redesignated    from 
353.306 859 

353.305  Removed:  new  353.305 
redesignated    from    353.501 

and  revised 859 

353.306  Redesignated  as 
353.304;  new  353.306  added 859 

353.307  Redesignated  as 
353.303 859 

353.308  Removed 859 

353.401    Revised 860 

353.501    (Subpart    E)    Heading 

removed 860 

353.501    Redesignated  as 

353.305  and  revised 859 

551.203  (b)  amended:  (c)  re- 
moved; interim 1740 

551.204  (b)  revised 1332 

Introductory  text  and  (a)  re- 
vised; interim 1740 

551.207  Removed;  new  551.207 
redesignated  from  551.208; 
interim 1740 

551.208  Redesignated  as 
551.207;  new  551.208  redesig- 
nated from  551.209  and  (a), 
(c).  and  (d)  amended;  inter- 
im  1740 

551.209  Redesignated  as 
551.208  and  (a),  (c).  and  (d) 
amended;  interim 1740 

595.105  (b)  revised;  (c)  and  (d) 
redesignated  as  (d)  and  (e); 
new  (c)  added;  interim 8141 

595.107    (c)  amended:  interim 8142 

630  Authority  citotion  re- 
vised  7326 

Authority  citation  corrected 8301 

630.901—630.914  (Subpart  I) 
Revised;  interim;  eff.  to  9- 
30-88 7326 

630.906    (b)  corrected 10036 

831.202  Redesignated         from 

831.307  and    heading    re- 
vised  10055 

831.203  Redesignated         from 

831.308  and    heading    re- 
vised  10055 

831.301  (a)(2).  (b)(2)  and  (d)  re- 
vised  6555 


Page 

831.307  Redesignated  as 

831.202  and     heading    re- 
vised  10055 

831.308  Redesignated  as 

831.203  and     heading    re- 
vised  10055 

890.103    (c)  revised 2 

890.701    Amended;  interim. 860 

Chapter  VI— FMlaral  Rofiramant 
Thrift  Invastmant  Board 

1620    Authority  citation 

added 10038 

1620.1     (Subpart    A)    Heading 

added:  interim 
1620.10—1620.19     (Subpart     B) 

Added;  interim 10038 

1620.30—1620.40     (Subpart     C) 

Added:  interim 10039 

1620.50—1620.57     (Subpart     D) 

Added;  interim 10041 

1650.50—1650.52     (Subpart     J) 

Added;  interim 8421 

Title  S— Proposed  Rules: 

213 1789 

330 _ 408 

338 1789 

339 9121 

351 408 

531 4986 

870 5984 

890 ZZ'SS.iii.'ivii.i'ivi 

950 4631 


TITLE  7— AGRICULTURE 

SubtitI*  A— Offic*  of  tho  Socrotary 
of  Agriculturo 

1.123    List  revised 5969 

1.130—1.151    (Subpart    H)    Au- 
thority citation  revised...  1001,  7177 

1.131    (a)  amended lOOl 

1.142    (a)  (1)  and  (3).  (b)  and  (c) 

revised 7177 

2.23    (a)(17)  added 7877 

2.30    (a)(88)  added 6783 

2.70    (a)(32)  added 7877 

2.107  (a)(35)  added 6783 

2.108  (a)(28)  added 6783 

7.27    (a)  corrected 1441 

12.1  (b)(3)  corrected 3999 

12.2  (a)(28)  corrected 3999 


Choptsr 
Sttrvic* 


MARCH  1988 
CHANGES  JANUARY  4  THROUGH  MARCH  31,  1988 


11 


Pace 


12.5    (c)  an  itnded 3999 

12.23    (a)  rbvlsed 3999 

12.31    (c)(3j)|(i)  amended 3999 

ii-Agricultural 
'  '(Standards, 


Markatiiifl    Practic**), 


ina    Pre 
icMhir* 


MarkoHng 
Intpoctions, 
Dapartmant 


of  Agriqil 

27.80  (a),  ^b).  and  (d)  through 

(h)  revMon  confirmed 2213 

27.81  Revkon  confirmed 2213 

28.116  (a)  !]tevision  confirmed 2213 

28.117  Revision  confirmed 2213 

28.120    Revision  confirmed. 2213 

28.122  Revision  confirmed 2213 

28.123  Revision  confirmed 2213 

28.148  Revision  confirmed 2213 

28.149  Revision  confirmed 2213 

28.151  Revision  confirmed 2213 

28.184  Revision  confirmed 2213 

28.909  (b)  revision  confirmed 2213 

28.910  (b)  revision  confirmed 2213 

28.911  Revision  confirmed 2213 

28.956  Revision  confirmed 2213 

61.43  Revl$ion  confirmed 2213 

61.44  Revi$ion  confirmed 2213 

61.45  Revision  confirmed 2213 

61.46  Revftion  confirmed 2213 

68.1—68.92     (Subpart     A)    Re- 
vised....  3722 

68.90    Talde  3  corrected 6059 

Chaptw  II — Food  and  Nutrition 
Sorvico,  popartmont  of  Agriculturo 

210.16    (d)  amended 4379 

225    Authority      citation      re- 

vised....» 4829 

225.2    Amended 4829 

225.5    (a)  revised 4829 

225.7  (j)      introductory      text 
amended;  (j)(6)  added 4829 

225.8  (b)  tt)  and  (7)  amended 4830 

225.9  (e)(|l])(i)     revised:     (e)(8) 
amendjeid 4830 

225.11    (b)<l)(i).  (c)  (1)  and  (4). 

and  (e)  amended 4830 

225.14 
225.16 

ed. 
225.18 
225.19 
225.20 
225.21 


(c)  amended 4830 

(e)  (3)  and  (13)  amend- 

.4830 

(cKl)  amended 4830 

(d!)  amended 4830 

(aM5)  revised 4830 

(al)    and    (c)    amended; 
(b)(2)  ihd  (d)  revised 4830 


225.23  (a),  (b).  (d).  and  (e) 
amended 4831 

246.16    (c)(3)(i)  and  (ii)  revised; 

(c)(3Kiii)  added 2221 

247  Authority  citation  re- 
vised  ...4838 

247.2    Amended 4838 

247.5  (a)  introductory  text  re- 
vised; (a)  (15)  and  (16)  and 
(c)  republished 4839 

247.7  (a)  (1)  through  (3)  repub- 
lished; (b)(2)  and  (g)  re- 
vised  4839 

247.10    Revised 4840 

247.24  Added 4841 

272.1  (g)(95)  added 1604 

(g)(96)  added;  interim 2822 

(g)(88)  addition  confirmed 6558 

272.8  (f)  heading  and  introduc- 
tory text,  (g).  (i)  and  (j)(l) 
revised;  (f)(7)  added;  (h) 
amended;  interim  (effective 

date  pending  in  part) 2822 

273.2  (f)(l)(U)  (A)  and  (B) 
amendments,  (f)(l)(ii)  (D), 
(E).  and  (F)  redesignation  as 
(f)(l)(ii)  (E),  (P),  and  (G) 
and  (f)(l)(ii)(D)  addition 
confirmed 6558 

273.4  (a)  (2),  (3),  (4),  and  (5) 
amendment  and  (a)  (8) 
through  (11)  addition  con- 
firmed  6558 

275.3  (c)(4)  revised 1604 

Chaptor  III— Animal  and  Plant  Hoaltli 
Inspoction  Sorvico,  Dopartmont  of 
Agriculturo 

301.52    (b)(10)(ii)  revised 4842 

301.52-2a  Amendment  con- 
firmed  733 

301.75—301.75-16  (Subpart) 

Amended;  footnotes  2  and  5 
removed;  footnotes  3  and  4 
redesignated  as  footnotes  2 
and        3;        nomenclature 

change 4004 

301.75-1    Amended 4004 

301.75-7  (a)  introductory  text 
revised;  (b)  through  (f)  re- 
designated as  (c)  through 
(g);  new  (b)  and  (h)  added; 
new    (c)    revised;    new    (d) 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  4  THROUGH  AAARCH  31,  19M 


TITLE  7     Chaptar  III— Con.  Page 

through        (g)        headings 
added 400S 

301.75-12    (c)  and  (d)  added 4006 

301.78—301.78-10  (Subpart) 

Removed;  interim 3850 

301.93-3  (c)  amendment  con- 
firmed  6784, 

6965.  7878 

301.97—301.97-10  (Subpart) 

Added:  interim 3853 

319.56-2  Nomenclature  change; 
(g)  redesignated  as  (i);  new 
(g)  and(h)  added 10057 

353.1    (b)(4)  revised 1332 

354.1  (a)(1)  revised 7490 

354.2  Table  amended 1741 

Chapter  IV — Fedaral  Corp  Insurance 
Corporation,  Department  of  Agri- 
culture 

400.141-400.157  (Subpart  L) 
Redesignated  as 
400.161—400.177  (Subpart 
L);  interim 3 

400.128  Added;  interim ""  3 

400.129  Added;  interim 3 

400.130  Added;  interim 4 

400.131  Added;  interim 4 

400.132-400.141  Added;  inter- 
im  5 

400.142    Added;  interim 6 

400.161—400.177  (Subpart  L) 
Redesignated  from 
400.141—400.157  (Subpart 
L);  interim; 3 

401.8  (d)  amendment  con- 
firmed  9099 

401.111    Corrected 4006,  4589 

401.115  Added 6966 

401.116  Added 4379 

401.117  Corrected looi 

401.118  Added 6560 

Corrected 7878,  9100 

401.122    Added 6561 

401.134    Added 9101 

405.9  Added;  interim 1467 

413.7  (d)  amendment  con- 
firmed  9103 

420.1— 420.8  (Subpart)    Heading 

revised 2104 

421.1—421.8  (Subpart)    Heading 

revised 6564 

422  Sales  closing  date  ex- 
tended  4380 

422.7    (d)  cbrrected 6115 


Pace 
424.1—424.8  (Subpart)    Heading 

revised 6565 

428.1—428.7  (Subpart)    HeadUng 

revised 6565 

438.1—438.7  (Subpart)    Heading 

revised 6566 

440.7    (d)  amended;  interim 9104 

448.1— 448.8  (Subpart)    Heading 

revised 6567 

452.1-452.7  (Subpart)    Heading 

revised 6568 

455    Added 6116,  6569 

Chapter  VI— Soil  Conservation    \ 
Service,  Department  of  Agriculture 

614    Authority      citation      re- 
vised  1605 

614.2    Amended 1605 

614.5    (e)  revised 1605 

656    Authority      citation      re- 
vised  4007 

656.4—656.9    Removed 4007 

Chapter  VII— Agricultural  Stabiliza- 
tion and  Conservation  Service 
(Agricultural  Adjustment),  Depart- 
ment of  Agriculture 

704.7  (c)  revised;  (d)  added;  in- 
terim  734 

713.1    (a)  amended;  (b)  revised; 

interim 3858 

713.12    (d)  revised;  interim 3858 

713.50  (a)  revised;  (b)  redesig- 
nated as  (c);  new  (b)  added; 

interim 3858 

713.63    (a)  revised;  interim 3859 

713.102    (e)    introductory    text 

and  (f )  revised;  interim 3859 

713.108  (a)(4)  amended;  (b)(2) 
(i)  and  (ii),  (d)(5)  (i),  (ii), 
and  (iii)  and  (e)  revised;  in- 
terim  3859 

713.109  Revised;  interim 3859 

719  Authority  citation  re- 
vised  6121 

719.1  Revised:  interim 6121 

719.2  (a),  (g)  and  (n)  revised; 
(bb),  (cc).  (dd).  and  (ee) 
added;  interim 6121 

719.3  (b)  (1)  and  (2)  revised; 
(b)(7)  and  (d)(7)  added;  in- 
terim  6122 

719.4  (g)  added;  interim 6122 
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719.5  Revised;  interim 6122 

719.6  Revised;  interim 6122 

719.7  (a),  |(Ib)(l).  and  (c)  re- 
vised; iirterim 6122 

719.8  Revi^d;  interim 6123 

719.9  Revi^;  interim 6125 

719.10  Revised;  interim 6125 

719.11  (a).|  (d)  through  (i). 
(j)(l)  introductory  text.  (2) 
and  (4)1  through  (8).  (k).  (1) 

and  (m)i  revised;  interim 6125 

719.13  Reiiioved;  new  719.13  re- 
designated from  719.14  and 
revised;  biterim 6128 

719.14  Redesignated  as  719.13; 

new  710.14  added:  interim 6128 

724.51    (j)(4)  added 1606 

724.91    (a)(1)  revised 1606 

736.9    (g)  correctly  revised 2477 

736.103    Co^ected 2477 

736.111    Corrected 2477 

Chapter  l)C— Agricultural  Markating 
Sarvice  |  (Markoting  Agroamant* 
and  Oildarf;  Fruits,  V«g*tabl«s, 
Nuts),  DJ^partmant  of  Agricultur* 

905    Budget  of  expenses 401 

Limitatioln  of  handling  at  52 
PR  41400  confirmed 862 

907  Limitation  of  handling 7. 

491.  1833.  1741.  2579.  3329.  4107, 

4955,  5T51.  6969.  7879.  8865 
Budget  of  expenses 7329 

908  Budget  of  expenses.... 7329 

910    Limitfijtion  of  handling 8. 

492.  1334.  1742,  2580,  3330.  4108. 

4956.  5^52.  6969,  7491,  7880,  8866. 
9759 

Technical  correction 2669 

910.29    Suspended  in  part 8423 

911.111  Existing  text  designat- 
ed as  (i);  new  (b)  added 1743 

911.311    (4i(4)  revised;  interim 403 

911.329  (aid)  and  (2)(v) 
amendtid;  (a)(2)  introducto- 
ry texti  revised;  (a)(2)  (viii) 
and  (Ik)  redesignated  as 
(a)(2)  |(x)    and    (viii);    new 

(a)(2)(ii)  added;  interim 403 

915.150    (ib  added 1743 

917    Budgiet  of  expenses 6129 

925    Budgiet  of  expenses 6573 

927    Bud^t  of  expenses 7881 

928.11    Retlsed 864 

928.20    Raised 864 


IS 


Pwe 

.864 


928.21  Revised 

928.22  (a)  removed;  (b)  redesig- 
nated as  (a);  new  (a)(1) 
amended;  new  (b)  added 864 

928.23  Revised 864 

928.24  Revised 864 

928.26  Revised 864 

928.31  (o)  revised 864 

928.32  (a)  revised 864 

928.41    (b)  amended 864 

928.52    (a)  (3)  and  (4)  revised 865 

928.55    (c)  added 865 

928.64    Revised 865 

932    Budget  of  expenses 2824 

945.21    Revised 3188 

945.25  (a)  and  (c)  revised;  (e), 
(f)  and  (g)  redesignated  as 
(g),  (e)  and  (f);  new  (g)  re- 
vised  3188 

945.27  Revised 3189 

945.31    Revised 3189 

945.44  Heading,  (a)  and  (b)  re- 
vised; introductory  text  re- 
moved  3189 

945.83    (d)  redesignated  as  (e); 

new  (d)  added 3189 

946.336    Revised ••.  8143 

947.340    Revised 2996 

948.150    (a)  corrected 4498 

948.386  Introductory  text,  (a) 
(1)  and  (3).  (b)  and  (h)  re- 
vised  8147 

959    Budget  of  expenses 401 

959.115    Added 7330 

966.323    Introductory  text  and 

(f)  revised;  (a)(1)  amended 3191 

971    Budget  of  expenses 401 

979    Budget  of  expenses 4957 

979.304    (a)(3)   removed;   (a)(4) 

redesignated  as  new  (a)(3) 4958 

982    Marketing  percentages 8424 

984  Marketing  percentages 9597 

985  Marketing  percentages 6130 

987    Budget  of  expenses 402 

989  Marketing  percentages;  in- 
terim  9429 

989.156  (a)  redesignated  as 
(a)(1)  and  revised;  (h)  (1) 
and  (3)  and  (m)  revised; 
(a)(2)  added;  (b).  (h)(2).  (i) 
and  (k)  amended 4960 
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TITLE  7— Con. 

Chapter  X— Agricultural  Marketing 
Service  (Marketing  Agreements 
and  Orders;  Milk),  Department  of 
Agriculture 

Page 

1032    Heading  amended 10058 

1032.2  Revised 10058 

1032.3  Revised 10059 

1032.6  Amended 10058 

1032.7  Introductory  text.  (a), 
(b).  and  (d)(2)  revised;  (d)(3) 
amended 10058 

1032.13    Revised 10059 

1032. 19    Removed 10059 

1032.51  Amended 10059 

1032.52  (a)  introductory  text 
amended;  (a)(2)  revised 10059 

1032.75    (a)  amended 10059 

1050.13  (d)(1)  temporarily  sus- 
pended in  part;  (d)  (2).  (3). 
(4).  and  (5)  temporarily  sus- 
pended  10060 

1064.73    (a)(3)  amended;  (a)(4) 

removed 10357 

1064.105—1064.122 

Undesignated   center   head- 
ing removed 10357 

1064.105—1064.107    Removed 10357 

1064.110—1064.122    Removed 10357 

1097.7  (b)  temporarily  sus- 
pended  3735 

1106.6  Temporarily  suspended 

in  part 9354 

1106.7  (b)(1)  temporarily  sus- 
pended in  part 9354 

1106.12  (b)(5)  temporarily  sus- 
pended  5150 

1106.13  (d)(1)  temporarily  sus- 
pended  9854 

1136    Removed 4590 

1139    Revised 4590 

1139.5    Corrected 6916 

1139.30    (b)  corrected 6916 

1139.40    (c)(5)  corrected 6916 

1139.42  (a)  introductory  text 
and  (c)(2).  (d)(2)(ii)(a).  (6) 

and  (c)  corrected 6916 

1139.50    (e)  corrected 6916 

1139.52    (b)  corrected 6916 

1139.77    Corrected. 6916 


Chapter  XI— Agricultural  Mariceting 
Service  (Marketing  Agreements 
and  Orders;  Miscellaneaus  Com- 
modities), Department  of  Agricul- 
ture 

Pace 

1230.71    (b)(3)  and  (e)  revised 1910 

1230.94    Removed 191 1 

1230.100—1230.102  (Subpart  B) 
Redesignated  as 
1230.400—1230.402  (Subpart 
C) 1910 

1230.100—1230.120  (Subpart  B) 

Added 1911 

1230.400—1230.402  (Subpart  C) 
Redesignated  from 
1230.100—1230.102  (Subpart 
B) 1910 

1240.117    (d)  revised 8148 

1260.301—1260.316  (Subpart  B) 

Revised ..5754 

1260.500—1260.640  (Subpart  C) 
Redesignated  as  (Subpart 
D) 9858 

1260.401—1260.441  (Subpart  C) 

Added 9858 

1260.500—1260.640  (Subpart  D) 
Redesignated  from  (Subpart 
C) 9858 

Chapter  XIV— Commodity  Credit  Cor- 
poration, Department  of  Agricul- 
ture 

1403.46    (d)  revised 3331 

1421.1—1421.30  (Subpart) 

Heading  amended 6132 

1421.1    Amended 6132 

1421.3  (e)  revised 6132 

1421.4  (b)  and  (c)  revised 6132 

1421.6    (c)  amended 6133 

1421.8    Revised 6133 

1421.12    (b)  amended 6133 

1421.14  (c)  removed 6132 

1421.15  Introductory  text 
amended;  (b)  revised 6133 

1421.16  (c)  revised 6133 

1421.18  (c)(2)  revised;  (c)(3)  re- 
moved  6133 

1421.19  (e)  added 6133 

1421.22    (J)  removed;  (k)  and  (1) 

redesignated  as  (j)  and  (k) 6132 

(a)  amended;  (c)  revised 6133 
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I  Pace 

1421.23  (c)  rmoved:  (d)  redes- 
ignated at  (c) 6132 

1421.50—1421.60  (Subpart) 

Heading  amended 6132 

1421.50  Non^toclature 

change 6132 

1421.51  (b)  Mvised 6134 

1421.54    (c)    introductory    text 

and  (1)  revised;  (e)  amend- 
ed  i| 6134 

1421.59  (d).  (e)  and  (f)  re- 
vised  1 6134 

1421.90—1421.100  (Subpart) 

Heading  ^mended 6132 

1421.90  Nomenclature 

change 6132 

1421.91  (c)  revised 6134 

1421.94  (d)  heading.  (1)  intro- 
ductory text,  and  (i)  revised; 

(f)  added..* 6134 

1421.99    (d)  f^vised;  (e)  and  (f) 

added | 6134 

1421.210-1421.219       (Subpart) 

Heading  4mended 6132 

1421.210    Nomenclature 

change....^.; 6132 

1421.211 
1421.214 


(b) 
(d) 


ilevised 6135 

heading,  (1)  intro- 
ductory tetct  and  (i)  revised; 

(f )  amended 6135 

1421.219    (d).    (e)    and    (f)    re- 
vised  6135 

1421.245—14211.254        (Subpart) 

Heading  Amended 6132 

1421.245  Nomenclature 
change..... 6132 

1421.246  (b)  revised 6135 

1421.249    (c)  Introductory  text 

and  (1)  relvlised;  (e)  added 6135 

1421.254    Existing    text    desig- 
nated  as   (a)   and   heading 

added;  (b)  ttdded 6136 

1421.280-14211291        (Subpart) 

Heading  amended 6132 

1421.280    Nomenclature 

6132 

.312       (Subpart) 

lended 6132 

enclature 

6132 


change... 
1421.300—14 

Heading 
1421.300    Noi 

change..... 
1421.306    Noi 


tenclature 

change....4.« 6132 

1421.311    Revised 6136 

1421.335— 142jt345        (Subpart) 

Heading  amended 6132 
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1421.335  Nomenclatiu-e 
change 6132 

1421.336  (b)  revised 6136 

1421.339  (c)  introductory  text 
and  (1)  revised;  (e)  amend- 
ed  6136 

1421.344  (d).  (e)  and  (f)  re- 
vised  6136 

1421.365—1421.374        (Subpart) 

Heading  amended 6132 

1421.365  Nomenclature 

change 6132 

1421.366  (b)  revised 6136 

1421.369  (d)  heading.  (1)  intro- 
ductory text  and  (i)  re- 
vised  6136 

1421.400—1421.406        (Subpart) 

Removed j6132 

1421.460—1421.471        (Subpart) 

Heading  amended 6132 

1421.460  Nomenclature 

change 6132 

1421.461  (b)  revised 6137 

1421.464    (c)  introductory  text 

and  (1)  revised;  (e)  amend- 
ed  6137 

1421.470  (d).  (e)  and  (f)  re- 
vised  6137 

1421.745    Nomenclature 

change 6132 

1421.905    Nomenclature 

change 6132 

1421.5557  Revised 8746 

1421.5558  (a)(4)  added;  (b)  re- 
vised  10062 

1430  Authority  citation  re- 
vised  107 

1430.340—1430.351        (Subpart) 

Heading  revised;  interim 107 

1430.340  Revised;  interim. 107 

1430.343    (a)  revised;  interim 108 

Chapter  XVI — Rural  T«l«phen«  Bonk, 
Dspartmsnt  of  Agricultur* 

1610  Authority  citation  re- 
vised  1744 

1610.5  (b)  removed;  (a)  desig- 
nation removed;  interim 6970 

1610.9  Added;  interim 1744 

1610.10  Added;  interim 6970 

1610.11  Added;  interim 6971 
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LSA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  4  THROUGH  MARCH  31,  1988 


TITLE  7— Con. 

Chapter     XVII— Rural     Electrification 

Administration,  Doportmont  of  Ag- 

ricuHura 

Page 

1786    Revised;  interim 2469 

Chapter  XVIII — Fanners  Home  Ad- 
ministration, Department  of  Agri- 
culture 

1823.405    Revised 7332 

1900.55  (c)  through  (f)  redesig- 
nated as  (d)  through  (g);  (f) 
and  (g)  amended:  new  (c) 

added 7332 

1901.204  (b)(3)  removed;  (b)  (1) 
and  (2)  and  (e)(3)(i)  re- 
vised  3860 

1902.6  (d)  revised 231 

1902.7  (a),  (c)  and  (f)  revised; 

(e)  amended 231 

1902.15    Introductory  text,  (b) 

and  (c)  revised 231 

1902.1—1902.16      (Subpart     A) 

Exhibit  A  removed 232 

1924.13  (e)(l)(iv)    and    (vi)(A) 

and  (2)(lx)(A)  revised 2155 

1924.1-1924.13      (Subpart     A) 

Exhibit  J  amended 2156 

1924.57    (c)(5)(ii)  revised 8739 

1930.102    (h)  revised 2156 

1930.141    (e)  revised 2156 

1930.101—1930.150  (Subpart  C) 
Exhibits  B.  B-8,  C,  and  E 
amended;  Exhibits  H,  H-1, 

and  I  added 2156 

1933.404    (a)(4)(iii)  revised 2159 

1933.416    (b)  revised 2159 

1940  Authority  citation  re- 
vised  7332 

1940.304    (a)(1)  revised 7332 

1940.301—1940.350  (Subpart  G) 
Exhibit  C  amended;  Exhibit 
M  revised 7333 

1941.14  Added 8739 

1942.1  (d)  revised 6785 

1942.2  (a)(l)(v)  added;  (a)(2) 
(iii)  and  (iv)  and  (d)  re- 
vised  6786 

1942.3  Amended 6786 

1942.5  (a)(l)(i).  (b)(l)(ii)  (P) 
and  (G).  (c)  introductory 
text  and  (2)  and  (d)  (3) 
through  (7)  revised 6786 

1942.6  (e)(3)  revised 6787 


Page 

1942.7  (f)  removed;  (g)  redesig- 
nated as  (f ) 6787 

1942.8  (b),  (c)  and  (g)  revised 6787 

1942.9  (e)  removed;  (b)  intro- 
ductory text  revised 6787 

1942.12    (a)  revised 6787 

1942.17  (f)(7)(i)  removed;  (f)(7) 
(ii)  and  (iii)  and  (k)  (2) 
through  (8)  redesignated  as 
(f)(7)  (i)  and  (ii)  and  (k)  (3) 
through  (9);  (b)(3), 
(c)(2)(iii)(C),  (e)(2),  (f)(1). 
(2)(i),  and  new  (7)(i)  intro- 
ductory text,  (g)(2)(i)(C) 
and  (3)(i)(B),  (J)(3)  introduc- 
tory text,  (k)(l),  (m)(l), 
(p)(3)(i)  and  (4),  (q)(2)(i)(B) 
and  (3)  through  (5),  (r)(l)(i) 
and  (ii)(C)(4).  (D),  (P)  and 
(iii)  and  (2)  revised;  new 
(k)(2)  added 6787 

1942.18  (g)  introductory  text, 
(J)  introductory  text  and  (2) 
and  (k)(4)  introductory  text 
revised;  (k)(4)(vi)  added 6791 

1942.19  (h)(2)  revised 6791 

1942.20  (a)  (27)  and  (28)  added; 

(b)  revised 6791 

1942.463  (b)(4)  correctly  re- 
vised  3861 

1943.32    (a)  corrected 2147 

1944.16  (e)(1)  removal  and  (e) 
(2)  through  (8)  redesigna- 
tion  as  (e)  (1)  through  (7) 
confirmed 7178 

1944.30  (a)  amended. 10241 

1944.31  (e)  removed 10241 

1944.201—1944.240  (Subpart  E) 

Revised 2159 

1944.205    (t)  amended 7491 

1944.211    (a)(4)  amended 7491 

1944.213    (a)(2)      and      (b)(ll) 

amended 7491 

1944.215    (1)  amended 7492 

1944.237    (c)    (1)   and   (2)   and 

(d)(2)  revised 7492 

1944.201—1944.240  (Subpart  E) 

Exhibit  A-6  amended 7492 

1944.468  (c)  revised;  (d)  re- 
moved  10241 

1951.41    (h)(2)  redesignated  as 

(h)(3);  new  (h)(2)  added 5357 

1951.207    (e)(lKxU)  added 7337 

1951.210    (a)(8)  added. 7337 

1951.215    Revised 3861 
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1951.504    (i)  amended 2194 

1955.66    (a)(2Klil)  revised 7338 

1955.106  (e)(7)  added 7338 

1955.107  Intrpfluctory  text  re- 
vised  \.i 7338 

1962.30    (b)(8)tlKlded 7338 

(b)  (1)  throukOi  (8)  redesignat- 
ed as  (b)(2i{throuKh  (9);  new 
(b)(  1 )  added. 8740 


1962.34    (aK4){ 
added 

(f)  (9)  and  (I 


and       (b)(5) 

Ip)  and  (g)(i)  re- 
vised  li 10358 

1965  Authoriii  citation  re- 
vised  2. 10358 

1965.12    (a)(9)!4dded 7339 

(b)(2)(ii)(C)  if^vised 8740 

1965.27    (b)(20!)  revised 7339 

(b)(5)       introductory       text 

amended...! 10358 

1965.65    (a)(4);  (c)(2)  and  (11) 

revised 2194 

(c)(10)  introductory  text,  (ii), 

and  (iii)  an^fnded 7492 

1965.68    (aKl)(»)  revised 2195 

1965.126    (c)(2^        introductory 

text  revise4i 10358 

1980.1-1980.100  (Subpart  A) 
Appendixes  jB  and  E  amend- 
ed  L 7339 

Appendix  A  i^vised;  interim 8150 

Appendix  B  revised;  interim 8153 

Appendix  D  revised;  interim 8160 

Appendix  E  revised;  interim 8162 

1980.113    (d)(ia)  added 7339 

1980.115    Amended;  interim 8167 

1980.101— 1980|)00  (Subpart  B) 

Exhibit  A  4laended 7339.  8167 

1980.331  Amended 10241 

1980.332  Amended 10241 

2054.1101— 205jl«.1150     (Subpart 

W)    RevisM 9604 

Chapter  XXR— Office  of  Enargy, 
D«partiii^t  of  Agricultur* 


2902  Added.. 

2903  Added.. 


.4007 
.4008 


Chapter  XXX-UOffic*  of  Oparationt 
and  Financa,*  Dapartmont  of  Agri- 
cuHura 

3015.1  (a)  revjied 8043 

3015.2  (d)  introductory  text  re- 
published: ;^)(5)  added 8044 


3016    Added.. 
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.8044.  8087 


Chapter  XXXVIII— Worid  AgricuKurai 
Oirtlook  Board,  Dopartmont  of  Ag- 
ricuHuro 

Chapter  XXXVIII    Chapter  es- 
tablished  5358 

3800  Added 5358 

3801  Added 5358 

Chapter  XL — Economics  Monogomont 
Staff,  Doportaiont  of  Agricultoro 


Chapter  XL 
4000    Added. 

Chapter  added. 

4108 

4108 

4001 

Added. 

4109 

Title  7— Proposed 

28 

Rules. 

9774 

51.... 

7531 

52.... 

.3403 

3490,  7532 

53.... 

3025 

54.... 

3025 

58.... 

.4639  9948 

68.... 

411 

250.. 

2846 

252.. 

7188 

253.. 

5583 

300.. 

3896 

301.. 

140 

318.. 

3028 

400.. 

4986 

401.. 

505. 

440.. 

M)7.  4413 

5276 

5277, 

6652-6654 
4413 

449... 

6655 

451... 

1640 

456... 

4030 

652... 

4989 

800... 

8921 

905... 

898 

907... 

...412, 

2849,  3599 

908... 

...412, 

2849,  3599 

910... 

255 

916... 

5776 

917... 
925... 

■•••••••••••■•a 



...2851 

5776, 

8460,  9634 
2851,  9450 

927... 

4641 

929... 

3036 

933... 

7194 

944... 

9450 

946... 

7369 

948... 

3037 

979... 

413 

981... 

414 

982... 

900 

1006. 

1035 

1007. 

9635 

1012. 

1035 
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ISA— LIST  OF  CFR  SECTIONS  AFFECTED 
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Title  7 — Proposed  Rules — Clon.         Page 

1013 1035 

1030 8205 

1032 5777,7210 

1033.... 902 

1048 902 

1050 5386 

1065 9636 

1068 1360 

1097 1369 

1106 1370,  1790.  6158 

1126 256.7942 

1136 686 

1139 686 

1210 9637 

1260 509 

1421 2037,2759 

1425 7370 

1701 140 

1772...: 8219 

1822 9318 

1823 2852,9318 

1900 4414 

1910 9318 

1924 7532 

1930 2852 

1933 2852 

1941 9318 

1942 2852,  9318 

1943 9318 

1944 2852,  9318 

1945 9318 

1948 2852 

1951 9318,  10098 

1955 9318 

1965 9318 

1980 2852,  4414,  10100 

2054 3176 

TITLE  8— ALIENS  AND 
NATIONALITY 

Chapt*r  I — Immigration  and  Natural- 
izfrtion  S«rvic*,  Dapartment  of  Jus- 
tic* 

103.1  (n)(2)  amended:  interim....  10064 

204.5    (c)  corrected 2824 

210    Revised:  interim 10064 

212    Authority      citation      re- 
vised  9282 

212.11    Revised 9282 

214    Authority      citation      re- 
vised  3331 

214.2  (n)   redesignated   as  (o); 

new  (n)  added:  interim 3331 

241    Heading  and  authority  ci- 
tation revised 9282 

241.2    Revised 9282 


PW! 

242  Authority  citation  re- 
vised  9282.10064 

242.2  (a)  revised;  (g)  removed: 
(b)  through  (f)  redesignated 
as  (c)  through  (g):  new  (b) 
added:  new  (c)(2),  (d).  and 
(e)  amended 9283 

242.21    (b)    heading    and    text 

amended:  interim 10064 

245a  Heading  and  authority  ci- 
tation revised:  interim 9274 

245a.l    (o)  and  (p)  revised 9863 

245a.4    Added:  interim 9274 

274a  Authority  citation  re- 
vised  8612 

274a.  1    Introductory  text 

amended 8612 

274a.2  A.  redesignated  as  (a): 
(b)(l)(v)(B)(i)  introductory 
text  revised:  (b)(l)(ii)(A). 
(v)(B)(i)(t),  (2),  (3)  introduc- 
tory text,  (t).  and  iiii),  (vi), 
(vii)  and  (vUi)  (C)  and  (G). 
and  (2)(i)(B)  and  (ii)  amend- 
ed: (b)(l)(v)(B)(4)  and 
(2)(iii)  added 8612 

274a.3    Amended 8613 

274a.7  (a)  and  (b)(3)  amend- 
ed  8613 

274a.9  (c)  amended:  (d)  re- 
vised  8613 

274a.l2  (a)(ll),  (b)  (10),  (11) 
and  (15),  and  (c)  (1).  (3)  (i) 
and  (ii)  and  (15)  amended: 
(b)(6)  revised 8614 

274a.l3    (a)  amended 8614 

274a.l4    (b)(l)(i)  amended 8614 

286  Added 5757 

287  Authority  citation  re- 
vised  9283 

287.1    (g)  through  (i)  revised 9283 

287.7    Revised 9283 

292.1    (a)(6)  revised 7728 

Title  9— Proposed  Rules: 

1 2426 

204 2426 

205 2426 

211 2426 

212 2426.3403 

214 2426 

216 2426 

223 2426 

223a. 2426 

232 1791 

233 1791 


23S 


237.. 
238.. 
239.. 
242.. 
245.. 
280.. 
2M.. 
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....  1791,  2426 

1791 

1791 

1791 

2426 

2426 

1791 

1791 


TITLE  9— ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Atiimal  and  Plant  Hoalth 
Intpoction  Sarvica,  Dopartmant  of 
AgricuHur* , 

51.1    Amendt^ 7881 

54  Authority  citation  revised: 
section  di^thority  citations 
removed;  nomenclature 

changes...li 2581 

54.1    AmendM 2581 

54.3  (a)  ameHded 2581 

54.7  (a)  and  ()})  amended 2581 

54.8  (a),  (b),  l^d  (c)  redesigna^ 
ed  as  (c)j  (d),  and  (e);  new 
(c)  amended;  new  (a)  and  (b) 
added .^ 2581 

77.1    Amended;  interim 1003 

78.40  Amended;  interim 2222 

78.41  (a)  and  (b)  amended;  in- 
terim  2223,  10360 

78.43    Reviseit  interim 4382 

92    Authoritjf  citation  revised 2825 

92.1  AmendM 2825 

92.2  (b)  revi4«d;  (e)  removed 2825 

92.4  (a)(4)(i)  revised 2825 

92.11  (dKlKU)  revision  con- 
firmed  i\. 6792 

92.41    (b)  removal  confirmed 4843 

94.6   (b)  (2)  and  (4)  and  (d)(1) 

revised.....  1 5759 

97.1  (a)  and  fb)  amended 7493 

97.2  Table  amended 4383 

Chapter  III— Food  Safoty  and  Inspoe- 
tion  Sarvlca^  Moat  and  Poultry  In- 
spoction,  ^ijipartniont  of  Agricul- 
turo 


317.8    (bK36)|*evi8ed. 7495 

318.7    (cK4)  tU)le  amended 7495 

318.147    (f)(4^IUble  amended 7495 

319.104  (b)  rfeWsed 5151 

319.105  (d)  ramoved;  (e)  redes- 
ignated as  (d) 5151 


Pace* 

319.180  (a)  and  (b)  amended 842ft 

319.181  Amended 8428 

362.2    (c)  added 3736 

Tide  9— Proposed  Rules: 

50 4179 

51 2759,4179 

71 3146 

77 4179 

78 3146.4179 

85 3146 

92 4179,  6656. 8301 

307 8922 

309... 3146 

310 3146 

320 3146 

350 5387.8922 

351 8922 

352 5387.8922 

354 8922 

355 8922 

362 8922 

381... 8922 

TITLE  10— ENERGY 

Chaptor  I — Nudoar  Rogulatory 
Commission 

0    Authority  citation  revised 10365 

0.735-48    Revised 10365 

1.5    (a)  (1)  through  (9)  revised; 

(a)  (10)  and  (11)  added. 1745 

(b)  amended 3862 

2    Authority  citation  revised 10365 

2.4  Amended. 10365 

2.719    Removed 10365 

2.780—2.781    Undesignated 

center  heading  revised 10365 

2.780  Revised 10365 

2.781  Added. 10366 

2    Appendix  C  amended 9430 

Appendix  A  amended 10367 

4.5  Revised 6138 

15.3    Revised. 6138 

19.5    Revised 6138 

20.7    Revised 6139 

20    Appendix  D  amended 3862 

21.5  Revised 6139 

30.6  (b)(2)(i)  revised 3862 

(a)(2)(ii)  revised 4110 

40.5    (b)(2)(i)  revised 3862 

(aK2)(U)  revised. 4110 

40.23    (d)  revised 4110 

40.66  (c)  revised 4110 

40.67  (c)  and  (d)  revised 4110 

50    Policy  statement 9430 
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TITLE  10  Chapter  I— Con.  p>ge 

50.4  (d)  revised 6139 

50.47    Technical  correction 8845 

50  Appendix  E  technical  cor- 
rection  8845 

53.3  Revised 6139 

55.5  (b)(2)(i)  revised 3862 

(a)(2)  revised 6139 

60  Authority  citation  revised 41 1 1 

60.4  Revised 4111 

61  Authority  citation  revised 4111 

61.4    Revised 4111 

70.5.  (b)(2)(i)  revised 3862 

(a)(2)(ii)  revised 4111 

71.1    Revised 4111 

72.4    Revised 4111 

72.11    (a)  revised 4111 

73    Authority  citation  revised 404 

73.4    Revised 6139 

73.72  (a)  (4)  and  (5)  revised 4111 

73.73  (b)  revised 4112 

73.74  (b)  revised 4112 

73    Appendix  B  amended 405 

Appendix  A  amended 3863 

74.6  (b)(2)  revised 4112 

75    Authority  citation  revised 6139 

75.6    (c)  revised 6139 

81    Authority  citation  revised 6139 

81.3    Revised ; 6139 

110.4  Revised 4112 

110.30    (a)  revised 4112 

1 10.43    (a)(  1 )  revised 4112 

110.50    (b)(3)  revised 4112 

110.70    (c)  revised 4112 

140.5  Revised 6140 

150.4  Revised 6140 

170.5  Revised 6140 

Chapter  11 — Department  of  Energy 

430.2  Amended 8311 

430.22  (m)  revised 8311 

430.23  (m)  (2)  through  (7)  re- 
vised  8312 

430.21—430.27  (Subpart  B)  Ap- 
pendix M  amended 8313 

600.1-600.27  (Subpart  A)  No- 
menclature changes 5261 

600.3  Amended 8045 

600.4  (c)(2)(i)  and  (3)  revised 5261 

(a)     and     (c)(2)(i)     and     (3) 

amended 8045 

600.6  (a)(3)  revised:  (a)(4) 
added 5261 

600.9  (<:)(19)  revised 5261 

600.10  Revised 5261 

(a)  revised 8045 


600.14    (e)(2)  revised 5262 

(c)(1)  revised 8046 

600.19  Revised 5262 

(d)  amended 8046 

600.20  (c)  amended 8046 

600.25  (d)  revised 5262 

(d)  revised 8046 

600.26  (d)(1)  (iii).  (iv).  and  (v) 
revised 5262 

(d)(1)  introductory  text  and 
(i)  through  (V)  revised 8046 

600.28  Added 8046 

600.29  Redesignated  from 
600.122  and  (a)(1).  (b),  (d) 
and  (f )  amended  and  nomen- 
clature change 8047 

600.30  Redesignated  from 
600.104  and  nomenclature 
changes 8046 

600.31  Redesignated  from 
600.106  and  (b)(3)  amended 

and  nomenclature  changes 8046 

600.32  Redesignated  from 
600.108    and    (d)    amended 

and  nomenclature  changes 8047 

600.33  Redesignated  from 
600.118 8047 

600.100  (a)  revised;  (b)  amend- 
ed  8046 

600.101  Amended 8046 

600.102  (c)  amended 8046 

600.103  (g)  amended 8046 

600.104  Redesignated  as  600.30 

and  nomenclature  changes 8046 

600.105  (b)(3)  amended 8046 

600.106  Redesignated  as  600.31 
and  (b)(3)  amended  and  no- 
menclature changes 8046 

600.107  (a)  revised 5262 

(e)  revised 8046 

600.108  Redesignated  as  600.32 
and  (d)  amended  and  no- 
menclature changes 8047 

600.109  (d)  amended 8047 

600.110  Amended 8047 

600.111  (a)(1)  amended 8047 

600.112  (f)(1)  amended 8047 

600.116  (g)  amended 8047 

600.117  (d)(1)  introductory 
text  amended;  (d)(3)  re- 
vised  8047 

600.118  (b)(1)  revised 5262 

Redesignated  as  600.33 8047 
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600.119  (b)  refised:  (cKlKii)  re- 
moved; (c><2)(ii)  and  (d) 
amended....L 8047 

600.122    Rede^inoAted  as  600.29    ~ 
and  (a)(1),  (b),  (d)  and  (f) 
amended  a|id  nomenclature 
change ; 8047 

600.200—600.207     (Subpart     C) 

Revised ^i 5265 

600.200  (a)  revised;  (b)  amend- 
ed  ].l 8047 

600.203  Nomenclature 

change -. 8047 

600.204  (b)(4)  Amended 8047 

600.205  Revised 8047 

600.206  Introductory  text  and 

(c)  amended^ 8047 

600.400—600.452     (Subpart     E) 

Added i 8045.  8087 

Nomenclaturelchange 8047 

600.401  Headit«  revised 8047 

600.402  Amended 8047 

600.406    (d)  added 8047 

600.422    Table  cunended 8047 

Title  10— Propi^$ed  Rules: 

0-171  (Ch.  I) 

2 

31 

34 

40 

50 

62 

73 

430 

730 


7534 

415.  3404.  6666 

2853 

8460 

10252 

5985.  6159.  7534.  8924 

1926 

7534 

30.7110 

1594 


TITLE  11— Fp)ERAL  ELECTIONS 

Title  11— Proposed  Rules: 


102.. 
106.. 
109.. 
110.. 
114.. 


.5277.6916 
.5277.6916 

416 

2500 

416 


TITLE  12— BAJNKS  AND  BANKING 

Chapter  I — Ce^iptrollar  of  th«   Cur- 
rvncy,  D«parlm«nt  of  th«  Troasury 

4.1a    (b)(1)  tab^e  amended 6573 

18    Revised u 3866 

21.11    (b)(5).  (0)  (2)  and  (3).  and 

(e)  through  (h)  republished; 

(a),  (b)  (1).  |(2).  (3)  and  (4). 


(c)(1)  and  (d)  revised;  inter- 
im  7884 

29  Note  added 7891 

Removed;  eff.  10-1-88 7891 

30  Removed 7891 

32.8    (a)(3)  and  (b)  amended 2998 

34    Authority  citation  revised 78M 

34.1— 34.4  (Subpart  A)    Heading 

added 7891 

34.4    Added 7891 

34.5—34.12         (Subpart         B) 

Added. 7891 

Chapter  II — Federal  Reserve  System 

206  Supplemental  notice 492 

207  OTC  margin  stock  list 2999 

208.16    Supplemental  notice 492 

21 1.5    (f )  revised 5363 

220  OTC  margin  stock  list 2999 

221  OTC  margin  stock  list 2999 

224    OTC  margin  stock  list 2999 

226    Determination 3332 

226.19    (b)(2)(viii)  corrected 467 

226    Appendix  H  corrected 467 

265.2    (f)(26)  amended; 

(f  )(26)(iU)  added 5152 

Chapter  III — Federal  Deposit 
^«>^  Insurance  Corporation 

310.13    (a)  amended 7340 

337.4  (a)(2)(vi)  correctly  redes- 
ignated as  (a)(2)(v):  (h)(3) 
coiTfictcd  597 

(h)(1),  (2).  and  (3rcorrected!!!!!!"2223 

Chapter  V — Federal  Home  Loan  Bank 
Board 

501.10  Introductory  text  re- 
vised  1003 

501.11  Heading  and  (a)  revised; 

(i)  added 1003 

525    Authority  citation  revised; 

section   authority   citations 

removed 320 

525.1    Revised 320 

561.13    Revised 334 

561.15    Removed 352 

561.16c    (a),  (c)  and  (d)  revised; 

(e)  and  (f)  added 352 

563.9-3    (b)(4)  revised 361 

563.13    (b)(4)(i)(D)    and    (li)(B) 

revised;  (b)(4)(i)(P)  added 353 

(a)  revised 369 
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TITLE  12  Chapter  V— Con.  Page 

563. 14    Added 369 

563.14-1    Added 371 

563.17-la    Added 382 

563.17-2    (a)  and  (b)  revised 353 

563.23-1  Heading  and  (b)  re- 
vised; (c)  through  (f)  re- 
moved  336 

563.23-3    (c)  and  (d)  revised;  (e) 

added 336 

563.23-4    Added 388 

563.45    (c)     and     (d)     revised; 

Form  AR  amended 1004 

563.47    Added 381 

563b.3    (g)(4)  added 2478 

563c.ll    Removed 337 

563C.14    (f)  eff.  date  corrected 

to  1-1-88 6792 

564.2    (b)(3)  removed 8169 

564.9    Revised 8169 

564    Appendix  amended 8170 

571.1a  (a)  introductory  text 
amended;  (b)(3),  (c),  and  (d) 

revised 353 

571.1b    Added. 383 

571.18    Added 388 

583  Authority  citation  revised; 
section  authority  citations 
removed 321 

583.5  Revised 1004 

583.6  Revised 321 

583.27    Added 321 

584.2  Heading,  (b)  and  (c)  re- 
vised  322 

584.2a    Added 323 

584.2-1  Heading  and  (a)  re- 
vised; (b)(12)  added 323 

584.2-2    Revised 323 

Chapter  VI— Farm  Credit 
Administration 

614.4341    Revised 775 

Correctly  revised 3191 

614.4440    (c)   revision  eff.   2-2- 

88 2826 

614.4442    Revision  eff.  2-2-88 2826 

620  Authority  citation  re- 
vised  3335 

620.1  (a)  revised  (effective  date 
pending) 3337 

Eff.  3-8-88 7340 

620.2  (k)  revised  (effective  date 
pending) 3337 

Eff.  3-8-88 7340 

620.3  (j)(3)  introductory  text 
and  (i)  revised;  (j)(3)(ii)  re- 


Pace 
designated  as  (j)(3)(iii)  and 
introductory  text  revised 
and  (E)  and  (G)  amended; 
new  (j)(3)(ii)  added;  inter- 
im  3335 

(c)  and  (J)(3)(i)  introductory 
text  amended  (effective  date 
pending) 3337 

Eff.  3-8-88 7340 

620.10  (a)     revised     (effective 

date  pending) 3337 

Eff.  3-8-88 7340 

620.11  (b)  (2)  and  (4)  revised 
(effective  date  pending) 3337 

Eff.  3-8-88 7340 

620.20  (b)  and  (c)  revised  (ef- 
fective date  pending) 3337 

Eff.  3-8-88 7340 

621.2  (a)(18)(i)  removed; 
(a)(18)  (ii),  (Ui),  (iv)  and  (v) 
redesignated  as  (a)(18)  (i), 
(ii),  (iil),  and  (iv);  (a)(24)  re- 
moved (effective  date  pend- 
ing)  3338 

Eff.  3-8-88 7340 

621.4  Heading  revised  (effec- 
tive date  pending) 3338 

Eff.  3-8-88 7340 

Chapter  VII— National  Credit  Union 
Administration 

701.10    Removed 4845 

701.20    (c)  revised 9611 

701.23    (a)(3)  removed; 

(b)(l)(iv)  revised 4844 

703  Authority  citation  re- 
vised  4844 

703.1  Revised 4844 

703.2  (o)  revised , 4844 

748.0  (b)  amended 4845 

795    Revised  (OMB  numbers) 3001 

795.1  (b)  table  amended  (OMB 
numbers) 1005 

Chapter  XI — Federal  Financial 
Institutions  Examination  Council 

1101  Authority  citation  re- 
vised  7341 

1101.3  (e)  revised 7341 

1101.4  (b)(l)(vii)  and  (5)  re- 
vised  7341 

Title  12— Proposed  Rules: 
3 8550 
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225.. 
226.. 
308.. 
325.. 
611.. 
614.. 
615.. 
701.. 
761.. 
790.. 
791.. 
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PMe 

8550 

467 

.5392,9406 

8550 

4416 

4417 

4642 

4992 

4856 

4996 

4996 


TITLE  13— BUSINESS  CREDIT  AND 
FANCE 


/^iSISTi 


Chapter  1 1 — Small  Buslnmt 
Aaminittratlon 

108  Regxilatilons  at  51  FR 
20770-2078B  and  52  PR 
27675-276Jrp  confirmed;  au- 
thority citktion  revised 10243 

108.5    (d)  am^^ed 10243 

108.8  (d)(3)  4taended;  (d)(7)  re- 
vised  i 10244 

108.503-3  (f)|  introductory  text 
revised:  (^(3)  removed;  in- 
terim  u 10243 

108.503-5    (dK^)  revised;  OMB 

number....u 10244 

108.503-10    Cfalrrected 1468 

108.503-15    (b)  revised;  (c)  and 

(d)  removed;  interim 10243 

108.505  (f)(2Miv)  correctly  re- 
vised  |.i 1468 

120.605-1    Amended 7345 

120.605-2  Redesignated  as 
120.605-3;  new  120.605-2 
added 7345 

120.605-3    Redesignated      from 

120.605-2 7345 

120.703    (a)(1)  revised 7345 

120.705  Redesignated  as 
120.706;  niw  120.705  added 7345 

120.706  Redesignated  as 
120.707;  new  120.706  redesig- 
nated from  120.705 7345 

120.707  Redesignated  as 
120.708;  new  120.707  redesig- 
nated fron(i  120.706 7345 

120.708  Red^gnated  as 
120.709;  n*w  120.708  redesig- 
nated froii  120.707 7345 

120.709  Redesignated  as 
120.710;  new  120.709  redesig- 
nated from  120.708 7345 


Pwe 

120.710  Redesignated  as 
120.711;  new  120.710  redesig- 
nated from  120.709 7345 

120.711  Redesignated  as 
120.712;  new  120.711  redesig- 
nated from  120.710 7345 

120.712  Redesignated  as 
120.713  and  revised;  new 
120.712  redesignated  from 
120.711 7345 

120.713  Redesignated  from 
120.712  and  revised 7345 

120.809  Revised 7346 

120.810  Added 7346 

121.2    Footnote  19  revised 10245 

125  Authority  citation  re- 
vised  4009 

125.10    (b)  amended 4009 

133.1  (c)  teble  revised  (OMB 
numbers) 9612 

140  Authority  citation  re- 
vised  41 13 

140.2  (c)  introductory  text 
amended;  (c)  (1)  and  (2)  re- 
moved; (g)  and  (h)  redesig- 
nated as  (h)  and  (i);  new  (g) 

and  (j)  added 1607 

140.4  (a)(4)(i)  removed;  (a)  in- 
troductory text  and  (4)(ii), 
(b)(1)  introduptory  text,  (i), 
and  (iii),  (2)  introductory 
text,  (ii),  and  (iii),  (3),  (4)(vi) 
and  (5)  revised;  (a)(4)  redes- 
ignated as  new  (a)(4)(i)  and 
revised;       (a)(4)       heading 

added 1607 

(c)  redesignated  as  (e);  new 
(c).  (d),  (f ),  and  (g)  added 1608 

140.6  Added 4113 

143    Added 8048.  8087 

150.7  Corrected 9726 


TITLE  14— AERONAUTICS  AND 
SPACE 

Chaptar  I — F*d«ral  Aviation  Admin- 
ittration,  Dapartmant  of  Transpor- 
tation 

21    Special  PAA  conditions 1745. 

1746.  2722-2734.  8868 
21.93    (b)  introductory  text  re- 
vised; (b)(4)  added 3539 

21.115    (a)  amended 3540 


24 


ISA— UST  OF  cm  SECTIONS  AFFECTED 


CHANGES  JANUARY  4  THROUGH  MARCH  31,  1988 


TITLE  14  Chapter  I — Con.  Pace 

23    Special  FAA  conditions 1745. 

1746.  2722-2734 
25    Special  FAA  conditions 8868 

36.1  (a)(4)  and  (g)  added;  (c) 
amended 3540 

(c)  and  (g)  (1),  (3).  and  (4)  cor- 
rected  7728 

36.2  (a)  revised 3540 

36.3  Nomenclature  change 3540 

36.11    Added 3540 

(b)  corrected 7728 

36.801—36.805      (Subpart      H) 

Added 3540 

36.801    Corrected 7728 

36.803    Corrected 7728 

36.805    (b)  and  (c)  corrected 7728 

36.1501—36.1583     (Subpart    G) 
Redesignated    as    (Subpart 

O) 3540 

36.1501-36.1583     (Subpart     O) 
Redesignated  from  (Subpart 

G) 3540 

36.1581    (a)   and  (b)   amended; 
(e)  redesignated  as  (f)  and 

revised;  new  (e)  added 3540 

(e)  corrected 7728 

36    Appendix  B  amended;  Ap- 
pendix H  added 3541 

Appendix  H  corrected 4098, 

6793.  7728 

39.13    8-14. 

233.  493,  495.  496,  1335,  1469, 
1609-1612.  1614,  2005,  2479.  2735- 
2737,  3002-3004,  3577-3581.  3737- 
3739.  4114.  4115,  4384.  4604,  4605, 
5153-5155.  5364-5366.  5760,  5763, 
5764,  6794,  6795,  7347,  7349,  7730- 
7732,  8615,  8616,  8730,  8869-8871. 
9284.  9432,  9433,  9865,  9867.  10246 

Technical  correction 232 

Corrected 3807. 

7074,  10188 
47    Authority   citation   revised; 
section   authority    citations 

removed 1915 

47.11    (a)  amended 1915 

Technical  correction 3803 

47.47    (a)(2)  revised 1915 

Technical  correction 3803 

49    Authority  citation  revised 1915 

49.17    (d)  revised;  (e)  removed 1915 

Technical  correction 3803 

71.50    668 

71.123    2007. 


Page 
2008,  2010,  2011.  2013,  2014,  2481, 
2482.  2484,  3006,  3007,  3010,  3582, 
3583.  7351.  7352.  8172.  8173,  9868 

Corrected 5155, 

5521.  6059.  6219 

71.151  6796.  7352,  8174 

71.171  497, 

4118,  6142.  7349 

Corrected 8302,  9867 

71.181    497. 

1336,   1614,  4117-4119.  6140-6142, 
6796,  7350,  8617.  9285 

71.203    9868 

71.207    9868 

71.401    3717 

Corrected 6219 

71.501    3843,  6919 

Regulation  at  52  PR  47305  ef- 
fective date  deferred 3008 

Regulation   at   52   FR   47308 
corrected  and  effective  date 

deferred 3008 

73.22    8175 

73.25    4846 

73.29    6797.  8174 

73.31    4846.  7352 

73.45    7353 

73.52    8175 

73.88    3010 

73.64    3011 

75.100    498. 

1338-1340,  2015,  2017,  2018,  9868 
91    Special  FAA  Reg.  47  at  52 
FR     47672-47673     correctly 
designated  as  Special  FAA 

Reg.  47-2 233 

Special      FAA      Reg.      51-1 

added 3812 

Technical  correction 4846 

95    1007,  6575 

97.21—97.35    500, 

3012,  3013,  4847.  6592.  8873 

108.9    Technical  correction 2223 

121    Authority      citation      re- 
vised  8728 

121.703    (a)      (15)      and      (16) 

amended;  (a)(17)  added 8728 

129.25    Technical  correction 2223 

139.3    Corrected 4258 

139.201    (c)  corrected 4119 

139.205    (b)(25)  corrected 4119 

(b)(10)  corrected 4258 

139.209    (c)  corrected 4119 

139.313    (b)(2)  corrected 4258 


139.317 
ed.... 


(f) 
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an 


d  (g)(3)  correct- 


.4120 


(g)(3)  and  (iK3)  corrected 4258 

139.319    (e)(2)   correctly   desig- 
nated: (i)(!:;|)(i)  and  (J)(2)(x) 

corrected..;,,; 4258 

139.321    (c)    correctly    revised; 

(h)  correclied 4120 

139.325  (c)  (8)  and  (7)  correct- 
ed  i, 4258 

139.327    (d)   ihd   (e)   correctly 

designated  as  (c)  and  (d) 4120 

139.339    (c)(8)  corrected 4258 

ISO  Authoritin  citation  re- 
vised  II 8723 

150.3  Amend^ 8723 

150.7    Amended. 8724 

Corrected....ip 9726 

150    Appendi^t  A  amended 8724 

Chapter  II— Offic*  of  th«  S«cr«tary, 
Dvparttnttnt  of  Transportation 
(Aviation  Ptocoodingt) 

372.4  (h)  (1)1  land  (3)  revised; 
(h)(6)  add^d 1615 

372.11    (li)(5)  revised 1616 

374.3    (b)(4)  added 1616 

Chapter  V-f-Hational  Aoronautics 
and  Sp<^  Administration 

1206.300  (bK7)  correctly  re- 
vised  .1 5765 

1206.401    (c).  «).  (J),  (k),  and  (1) 

correctly  revised 2738 

1206.500  Introductory  text  cor- 
rectly reviMd 2738 

1206.503  (aK4l  correctly  re- 
vised  U 2738 

1207.403    (b)(3J  revised 4606 

1207.405    (a)(4)  redesignated  as 

(a)(5);  new><!a)(4)  added 4606 

(a)(2)   (V)   atld  (vi)  correctly 
designated  tnd  revised 5765 

1216.100— 121&103         (Subpart 

1216.1)  Authority    citation 
added .;. 9760 

1216.103  (a)  introductory  text, 
(b)(2)  and  |(|3).  and  (cK2)  re- 
vised  

1216.200—1216.205         (Subpart 

1216.2)  Authority    citation 
added 1. 

1216.202    Revted. 


Pace 

1216.204  (a),  (e)(2).  and  (f)  re- 
vised  9760 

1216.205  (b)(9)  revised 9760 

1216.300—1216.321         (Subpart 

1216.3)    Authority    citation 
added 9760 

1216.301  (b)  revised 9760 

1216.302  (a)  introductory  text 
revised;  (a)(4)  and  (f) 
added 9761 

1216.303  (a)  introductory  text 

and  (c)  revised 9761 

1216.304  Introductory  text. 
(a)(1).  and  (b)(1)  revised 9761 

1216.305  (d)(1).  (4).  and  (5)  re- 
vised  9761 

1216.306  (a),  (b).  and  (c)  re- 
vised  9761 

1216.308  (a)  and  (b)  revised 9761 

1216.309  Revised 9762 

1216.310  (a)  revised 9762 

1216.311  Revised 9762 

1216.313    (b)  revised;  flush  text 

following  (b)  designated  as 

(c)  and  revised 9762 

1216.315  Revised 9762 

1216.316  Revised. 9762 

1216.318  Revised 9763 

1216.319  Revised 9763 

1216.320  (a)(3)     and     (b)     re- 

vised  9763 

1216.321  7a)73)aJnd75)"fuid(^^^^^ 
through  (f )  revised 9763 

Title  14— Proposed  Rulea: 

1—199  (Ch.  I) 1038,  6830 

21 2037.  2039.  2761.  3040.  3042 

23 2037.  2039.  2761 

25 3040.  3042.  4314.  8742 

29 4314.  7479.  9190 

39 258. 

514.  515.  1371-1374,  2227.  2228.  2500. 

2502.  2763.  2765.  3044-3048.  3600- 

3604.  3753.  4418.  4419.  5080,  5189. 

5192,  5428,  5801.  7371-7373.  7764. 

7765.  8220,  8633,  8634,  8926-8928. 

9322.  10252.  10254 


61.. 
63., 
65., 
71., 


8368 

8368 

8368 

516. 

517.  619,  670,  674.  907-910.  1375.  2503. 

2504.  3049,  3528,  4179.  4306.  6160- 

6162.  6666.  6830-6832.  7374-7377. 

7468.  8635.  8929.  9124.  9323.  9758. 

9948.  9949 
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Title  14 — Proposed  Rules — Con.       Pace 

73 517. 

991.  7377.  7378.  9124 

75 10255 

91 3606. 

4306.  4314.  7096.  8030.  9758 

107 9094 

121 4314.8368 

125 4314 

133 9190 

135 3606.  4314.  7096.  8368.  8930 

241 9653.9653 

316 4180 

TITIE  15— COMMERCE  AND 
FOREIGN  TRADE 

SubtitI*  A— Offic*  of  th«  SMratary 
off  Cemmcrc* 

4    Revised 6972 

18    Authority  citation  revised 6798 

18.3  Revised..™ 6798 

18.4  Heading,  (a)  introductory 

text  and  (2)  revised 6798 

18.5  (b)  (1).  (2)  and  (5)  and  (g) 
revised 6798 

18.6  (a)  revised 6799 

18.7  (b)  revised 6799 

18.11  (b)  introductory  text  and 

(1)  amended 6799 

18.12  (a)  and  (b)  amended 6799 

18.14    (b)  and  (c)  revised 6799 

18.16    (c)  amended 6799 

18.18  Amended 6799 

18.19  Heading     revised;     text 
amended 6799 

18.20  (a)  revised 6799 

18.21  Amended 6799 

18.22  Revised 6799 

18.24    Amended 6800 

24    Added 8048.  8087 

24.31    (b)(1)  added 8049 

24.34    Revised 8049 

Chaptar  III — Intsracrtionol  Trad*  Ad- 
miniktrotien,   D«partin«nl  of  Corn- 


Chapter    III    Export    controls 

continued 3014 

370.14    (a)     introductory     text 

and  (3)(il)  amended 6143 

372.11    (d)(3)  amended 6143 


Pwe 

376.10    (a)(3)(iii)(B)      Note      1 

amended 2583 

399.1  Supplement  No.  1,  Group 

0  amended 7733 

Supplement  No.   1,  Group  4 

amended 1616 

Supplement  No.   1,  Group  5 

amended 2583.  2593, 10071 

Supplement  No.  1,  Group  5 

corrected 3490 

Supplement  No.   1.  Group  7 

amended 108 

399.2  Supplement        No.        1 
amended 108 

Choptor  VIII — Buroou  of  Economic 
Anolycit,  Doportmont  of  Commorco 

806.15    (J)  (1)  and  (2)  amend- 
ed  1016 

806.17    Revised 1016 

Title  15— Proposed  Rules: 

4b.. 10256 

379 418,  2505.  8221 

806 4420 

TITLE  16— COMMERCIAL 
PRAaiCES 

Choptor  I — Fodorai  Trodo 
Commluion 

13    Amended 609, 

2223,  2224,  4009,  9104,  9108.  10367 
305.9    (a)  revised 5971 

Choptor  II — Consumor  Product  Sofoty 
Commission 

1015.12    (a)  revised 3868 

1016    Revised 6594 

1500.14    (b)(3)  (i)  and  (ii)  re- 
vised  3018 

Title  16— Proposed  Rules: 

13 141. 

1039.  2230.  2506.  2508.  3214.  6667.  9666 

300 5986 

301 5986 

303 5986 

453 2767 

1000-1750  (Ch.  II) 6833 
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TITLE  174«OMMODiTY  AND 
SECURHIES  EXCHANGES 

Choptar  l«»Commodlty  Futurst 
Trading  Commission 


L 


1    Interpretation. 27195.  34633 

Authority  epilation  revised 46072 

1.3    (rr)  and  das)  added 28994 

(zK2Kill)     revised;     (zK2Kiv) 

added. 4^ 38922 

1.10    (d)  (1)  Uid  (2)  and  (gK2) 

revised i, 28994 

(dKl)  (iii)  tjlirough  (vi)  redes- 
ignated as  (dKl)  (iv) 
through  (Vli):  (a)(1)  and  new 
(d)(l)(iii)  and  (k)  added;  new 
(dKl)(v).  <3)  (ii)  and  (iv)  and 

(g)  (1)  and  (2)  revised 4«11 

(d)  (1)  and  (2)  correctly  re- 
vised  7179 

1.12    (f)(3)  added 28248 

(b)(2)  reviseid 28995 

(a)(2)  revised 46ia 

1.16  (a)(4)  retVised. 28995 

(d)(1)    and    (2Kiv),    (f)(l)(iv) 

and  (vii)(C)  revised 4«12 

1.17  (c)(2)(i)  revised 28250 

(a)(l)(i)(B).    (b)(2).   (c)(5Hiii). 

(e)(1).  (h)(2)(vi)(C).  (vU)  (A) 
and  (B).  (vliiKA).  (3)  (U)  and 

(V)  revised.* 28995 

1.19    Revisedj.i 28997 

1.33    (a)  and  ;  (b)  introductory 

text  revised 28997 

1.42    (a)  revidad 18910 

1.46    (d)(6)  and  (e)  added 614 

1.52    (a)  revised 4412 

1.59    Heading       revised;       (c) 

added ^, 48977 

Technical  cOtrection «1S 

1    Appendix  fi  amended. 46072 

Technical  crarection 47705 

Appendix  B  fee  schedule;  ef f . 

6-6-88.....4.1 7179 

3.2  (d)  removed;  (e)  redesignat- 
ed as  (d);  (a)  and  new  (d)  re- 
vised; eff .  4-4-88 MSI 

3.10   (b)  revised;  (d)  added;  eff. 

4-4-88 ;.. un 

3.12  (cKlKU^^  (d)  heading.  (1) 
introductory  text  and  (iii), 
(2)  and  (3^|revised;  (dKlKvi), 

None  liMfiM  Hidicates  1988  page  numbers. 


.9431 


.9431 


.9491 


.9432 


.9432 


.9432 


(4)  and  (5)  added;  eff.  4-4- 

88 

3.12ar-(T)  Removed;  eff.  4-4- 
88 

3.13  (b)  revised;  (c)  added;  eff. 
4-4-88 

3.14  (b)  revised;  (c)  added;  eff. 
4-4-88 

3.15  (b)  revised;  (c)  added;  eff. 
4-4-88 9432 

3.16  (aK3)  revised. 41984 

(cKl)(U).  (d)  heading,  (1)  in- 
troductory text,  and  (iii).  (2) 

and    (3)    revised;    (dKlKvi) 
and  (4)  added;  eff.  4-4-88 

3.17  (b)  revised;  (c)  added;  eff. 
4-4-88 

3.18  (c)(l)(U).  (d)  heading.  (1) 
introductory  text  and  (iii). 
(2)  and  (3)  revised;  (dKl)(vi). 
(4)  and  (5)  added;  eff.  4-4- 
88 

3.22  (a)  and  (b)  revised;  eff.  4- 
4-88 

3.31  (a)  and  (c)(1)  introductory 

text  revised;  eff.  4-4-88 9433 

3.32  (a),  (d).  (e)(1).  (g)  and  (h) 
revised;  eff.  4-4-88 9433 

3.33  (aK3).  (b)  introductory 
text,  (e)  and  (f)  revised:  eff. 
4-4-88 9434 

3.40    (d)  added;  eff.  4-4-88 9435 

3.42    (a)(2)       revised;       (aK3) 

added;  eff.  4-4-88 9435 

3.44    (a)(4)(l)   and   (c)  revised; 

eff.  4-4-88 9435 

3.46    (aK3)  revised;  eff.  4-4-88 9435 

4.6    Added 41984 

4.12  Revised 41984 

4.14  (aK8)  added 41985 

(a)(8)(i)(B)    and   (ill)(B)   cor- 
rected  43827 

4.21  (aK17)(l)         introductory 

text  and  (g)  revised. 41985 

4.22  (c)  amended 41986 

4.31    (f)  revised 41986 

5    Appendix  B  amended 22635 

Appendix  B  fee  schedule;  eff. 

6-6-88 7179 

9    Revised 25366 

9.2    (k)  corrected 27286 

9.12    (b)  corrected. 27286 

9.20    (b)(7)  corrected 27286 

9.24    (b)  corrected 27286 

11    Appendix  A  added. 19501 
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TITLE  17  Chapter  I— Con.  Pace 
15.00    (b)(1)    (i)    and    (U)    re- 
vised  38922 

15.02  Revised 38922 

15.03  (a)  revised 18910 

(a)    designation   and   (b)   re- 
moved  38922 

16.00    (a)(3)  removed 18910 

19    Authority  citation  revised 38922 

19.00  (a)  and  (b)  introductory 

text  revised 38922 

19.01  Heading  and  introducto- 
ry text  revised 38923 

19.02  Introductory  text  re- 
vised  38923 

19.03—19.04    Removed 38923 

19.10  (a)  and  (b)  revised 38923 

30  Revised 28998 

Effective  date  deferred. 48811 

Interim  order 333S 

31  Appendixes  A  and  B  amend- 
ed  22635 

Appendix  A  fee  schedule;  eff . 

6-6-88 7179 

32.1    (a)  revised 29003 

32.11  (b)  revised 29003 

33.11    Added 29508 

140.93    (a)(1)      revised;      (a)(6) 

added 41986 

140.735-4  (b)  (1)  and  (2)  re- 
vised  20592 

(b)(l)(iU)(B)  corrected 22415 

145  Authority  citation  re- 
vised  19307 

145.5  Cd)(l)(i)  (C)  through  (P) 
redesignated  as  (d)(l)(i)  (E) 
through   (H);   new   (d)(l)(i) 

(C)  and  (D)  added 4613 

145.6  (b)  (1)  and  (2)  amended; 

eff.  4-4-88 M3S 

145.7  (e)  through  (i)  redesig- 
nated as  (f )  through  (J);  new 

(e)  added 19307 

145  Appendix  B  revised;  Ap- 
pendix B  authority  citation 

removed 19308 

147.3  (b)(4)(i)(A)  (.3)  through 
(6)  redesignated  as 

(b)(4)(i)(A)  (5)  through  («); 
new  (b)(4)(i)(A)  13)  and  14) 

added 4613 

150    Revised 38923 

166  Authority  citation  re- 
vised  29003 

166.1    (b)  (1)  and  (2)  revised 29003 

Note:  loWao  indicates  1988  page  numbers. 


166.2    (b)  revised.. 


29003 


Chapter  II — Socuritias  and  Exchange 
CommiMion 

200.19b    Revised 12148 

200.30-3    (a)(6)  revised 19856 

200.30-4    (a)(7)  revised 12148 

200.30-5    (a)(8)  revised 18690 

200.80—200.83  (Subpart  D)  Au- 
thority citation  revised;  sec- 
tion authority  citations  re- 
moved  24146 

200.80  (a)(l)(iv).  (2)  introduc- 
tory text,  and  (3),  (b)  intro- 
ductory text,  (d)(5),  (7)(i), 
and  (8)  introductory  text, 
and  (e)(5)  amended; 
(b)(7)(i),  (c)(1)  introductory 
text,  (d)  (1),  (2),  (4),  and 
(6)(ii),  and  (e)  (1),  (2),  (4), 
and  (7)  introductory  text  re- 
vised; (e)  (8)  through  (14) 
added;  (f)  removed;  inter- 
im  24146 

Confirmed 48193 

200.80b  (a)  removed;  (b) 
amended  and  designation  re- 
moved; interim 24148 

Confirmed 48193 

200.80c  Heading  and  (a) 
amended;  (b)  revised;  inter- 
im  24148 

Confirmed 48193 

200.80d    Revised 24148 

Confirmed 48193 

200.80e    Revised 24148 

Confirmed 48193 

200.800    (b)      table      amended 

(OMB  numbers) 9764 

201  Authority  citation  amend- 
ed  25208 

201.6  (b)  revised 25208 

202.3a    Effectiveness    extended 

to  9-1-88 33796 

203.7  (a)  revised 12148 

210.6-07    Amended 23172 

211    Interpretative  releases 17396, 

18200,  21933,  31027,  46454, 
48193 

Interpretative  releases 109, 

110,365, 1341,7392 

229.10    (c)(l)(iii)  amended 21260 

229.301  Instructions  amend- 
ed  30919 


T 
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retaoved;  (c)  redes- 
asi  (b)  and  amend- 


pm« 


amend- 
amend- 


.30919 
.30919 
.21939 


229.302  (b) 
ignated 
ed fv 

229.303  Instnietions 
ed i... , 

229.304  Instructions 
ed »,. 

229.401    (f )  an^^nded 48982 

229.501  (cK8)  Revised 21260 

(cK8)  corrected 30145 

229.502  (d)(2)  revised 21260 

(d)(2)  correctqd 30145 

229.512    (j)  add^d. 21260 

(h)  heading  and  introductory 

text  amended 21939 

( j)  corrected.]. 30145 

229.601    Instruction     1     (Item 

601 )  revised.. 21260 

230.215  (e)  removed;  (f )  and  (g) 
redesignatejd  as  (e)  and  (f); 
new  (g)  addled:  (a),  (c),  new 
(f),  and  (hi)!  revised;  eff.  4- 
11-88 .; 79U 

230.420    Revised;  eff.  5-1-88 3t78 

230.423  Amended 21260 

230.424  (a).  (bX  (O.  and  (e)  re- 
vised; (c)  N^te  added. 21260 

(a)  revised;  (|](  added;  eff.  5-1- 

88 j.i 3t7l 

230.430A    AddCd. 21261 

230.481  (b)(2)  [and  (d)(2)  re- 
vised  J.i 21262 

(b)(2)  corrected 30146 

230.482  (a)(4)  Revised 21262 

(a)  introductory  text  and  (1), 

(c)   Note   and   (d)   revised; 

(a)(3)  Note^  (5).  (6)  and  Note 

and  (e)  through  (f)  added; 

eff.  5-l-88..li 3t79 

Technical  coraection 97M 

230.497    (h)  adided 21262 

Heading,  (a)  tmd  (g)  revised; 

(i)  added;  eH  5-1-88 3M0 

230.499    (c)(7)  Hnended 21262 

(c)(7)  revised;  eff.  5-1-88 3no 

230.501  (a)(5)  removed;  (a)  (6) 
and  (7)  re<^esignated  as  (a) 

(5)  and  (6);  <a)  (1),  (3).  new 

(6)  and  (^  revised;  new 
(aK7)  and  i(le)(3)  added;  (c) 
amended;  eft  4-11-88 7168 

230.502  {hX2m  (A).  (B),  and 
(C)  redesig^ted  as  (b)(2)(i) 
(B),     (C).     tuid     (D);     new 


Note 


indicates  1988  page  numbers. 


Pace 
(b)(2)(i)(A)      added;      new 
(b)(2)(i)(B)  heading  and  (C) 
heading,  (il)(B)  and  (vi)  re- 
vised; (b)(2)(i)(D)  amended; 

eff.  4-11-88 7S69 

203.504  Heading,  (b).  and 
Notes  1  and  2  revised;  Note  3 

added 7869 

239.13    Form  S-3  amended 21262 

Form  S-3  corrected 30146 

239.15A    Form  N-IA  amended; 

eff.  5-1-88 3196,  3881 

Designation  and  Form  N-IA 

corrected SM9 

239.16b    Form  S-8  amended 21262 

239.25    Form  S-4  amended 21262, 

21938 
Form  S-4  corrected 30146 

239.33  Form  F-3  amended 21263 

Form  F-3  corrected 30146 

239.34  Form  F-4  amended. 21263. 

21939 

Form  F-4  corrected 30146 

240  Authority  citation  amend- 
ed  16838. 

27969.  42279 
240.3al2-8    (aKl)  (U)  and  (iii) 
amended;  (a)(1)  (iv).  (v).  and 

(vi)  added 42279 

240.3a43-l    Added. 27969 

240.3a44-l    Added 27970 

240.10a-l    (aKl)(ii)  revised 24152 

240.11Aa2-l    Revised 24153 

240.11Aa3-l  (a)  (4).  (5).  and  (6) 
and  (b)(1)  revised;  (bK2)  (i) 
through  (vii)  redesignated 
as  (b)(2)  (ii)  through  (viii); 
new  (b)(2)(ii)  revised;  new 

(bK2)(i)  added 24153 

240.11AC1-1  (aK16)  revised; 
(a)(19)  removed;  (a)  (20)  and 
(21)  redesignated  as  (a)  (19) 

and  (20) 24153 

240.14a-l  (b)  through  (J)  redes- 
ignated as  (c)  through  (k); 

new  (b)  added 23648 

240.14a-2  Heading,  introducto- 
ry text,  (a)  introductory 
text    and    (b)    introductory 

text  aanended 21936 

240.14a-3    (c)  amended 48P82 

240.14a-6    (J)  introductory  text 

revised. 21936 

(a)  designated  as  (a)  introduc- 
tory text  and  amended;  (a) 
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TITLE  17  Choptar  II— Con.  Pwe 

(1)  through  (5),  flush  text, 
and  Notes  3  and  4  and  (c) 
Note  added;  (a)  Note  2  and 
(J)  introductory  text  amend- 
ed: (J)  (1).  (2),  and  (3)  redes- 
ignated as  (j)  (2),  (3),  and  (4) 
and  revised;  new  (J)(l) 
added 48982 

240.14a-8    (c)(1)  amended 21936 

(a)(l)(ii)  removed:  (a)(l)(i)  re- 
designated as  (a)(1)  intro- 
ductory text  and  amended: 
new  (a)(1)  (i)  and  (ii)  added; 
(d)  introductory  text  and  (e) 

revised 48983 

240.14a-ll    (b)(S)  amended 21936 

240.14a-13    (a)(l)(i)(B).    (il)(A), 

(2)  and  Note  1.  and  (b)(3)  re- 
vised; (a)(l)(i)(D)  and  (d) 
added 23648 

240.14a-14    Added 21936 

240.14a-101    Amended 21263, 

21937,  48984 

Corrected 30146 

Corrected 97«7 

240.14b-l    (a)  introductory  text 

revised 23649 

240.14b-2  (aKl).  (b)  introduc- 
tory text,  (e)(1),  (h)  intro- 
ductory text  and  (i)  Note  2 
revised:  (c)(l)(i)(b)  correctly 
designated  as  (c)(l)(i)(B):  (J) 

added 23649 

240.14C-1  (b)  through  (i)  redes- 
ignated as  (c)  through  (J); 

new  (b)  added 23649 

240.14C-3    (b)  amended. 48984 

240.14C-5  (a)  designated  as  (a) 
introductory  text  and 
amended:  (a)  (1),  (2),  (3). 
and  Notes  3  and  4  and  (b) 

Note  added:  (g)  revised 48984 

240.14C-7  (a)(l)(i)(A)  and  Note 
1.    (b)(3),    and    (c)    revised; 

(a)(l)(i)(C)  and  (d)  added 23649 

240.14C-101    Amended 48984 

240.15bl-3    (b)  revised 16838 

240.15b2-2    (a)  and  (b)  revised 16838 

(f )  added:  eff.  to  1-31-89 4121 

240.15C2-2    Removed 39217 

240.1SC3-1  (a)(9)  and 
(c)(2)(iv)(H)  added: 
(c)(2)(iv)(P)  (i),  12),  and  (3) 
revised 22298 

Note:  loldfao  indicates  1988  page  numbers. 


Pace 

240.15C3-3    (b)(4)  added 30333 

240.15c3-3a    Table  amended 30334 

240.15Cal-l— 240.15CC1-1 

Undesignated   center   head- 
ing added 16839 

240.15Cal-l    Added 16839 

240.15Ca2-l    Added 16839 

240.15Ca2-2    Added 16839 

240.15Ca2-3    Added 16840 

240.15Ca2-4    Added 16840 

240.15Ca2-5    Added 16840 

240.15CC1-1    Added 16841 

240.17a-3    (a)(4)  (v)  and  (vi),  (5) 
and   (8)   revised;    (a)(4)(vii) 

added 22299 

240.17a-13    (b)  (1),  (2),  and  (3) 

revised 22299 

240.31-1    (f )  revised 24153 

241    Interpretative  releases 11458 

249.220f    Form  20-F  amended 30919 

249.501    Form  BD  amended 16841 

Form  BD  amended;  eff.  4-27- 

88 2485 

249.S01a    Form  BDW  revised 15492 

Revised 16844 

250.45    (b)(6)  added 48986 

270    Authority  citation  amend- 
ed  42284,42428 

270.6C-9    Added 42284 

270.6e-3(T)    Revised 11208 

270.19b-l    (a)  and  (c)(l)(m)  re- 
vised; (f )  added 42428 

270.20a-l    (c)  revised 48985 

270.24b-3    Added;  eff.  5-1-88 3SM 

270.31a-2    (a)(2)  amended; 

(a)(3)  added:  eff.  5-1-88 3SM 

270.34b-l    Added:  eff.  5-1-88 3SM 

274    Authority  citation  amend- 
ed  42284 

274.11A    Form  N-IA  amended; 

eff.  5-1-88 3196,  38S1 

Form  N-IA  corrected 52W 

274.11b    Form    N-3     amended; 

eff.  5-1-88 3S83 

274.11c    Form     N-4     amended; 

eff.  5-1-88 3*85 

274.101    Form   N-SAR   amend- 
ed  46351 

274.304    Added 42284 

275.206(4)-4    Added 36918 

276    Interpretative  releases 38400 

279.1    Form  ADV  amended 36918 

300.500—300.503    Undesignated 

center  heading  added 10369 

300.500    Added 10369 


300.501 
300.502 
300.503 


Addel 
Add;! 
Addil 


MARCH  19M  31 

CHANGES  APtIL  1,  1987  THROUGH  MARCH  31,  1988 


Pace 
.10369 
,10370 
.10370 


Chapter  lyj— D*partm«nt  of  th« 
Treasury 

Chapter     rv]  i  Chapter     estab- 
lished  i\ 19682 

Revised [L 27926 

400—449        (Subchapter        A) 

Added 1 19682 

Revised 27926 

400  Added 19682 

Revised 27926 

401  Added 19685 

Revised 27930 

402  Added 19687 

Revised i 27931 

402.2a    Sche^ikles  B  and  C  cor- 
rectly re  vjaed 23141 

403  Added.....„ 19702 

Revised ,  .1 27947 

404  Added.... 19706 

Revised 27952 

405  Added.... 19708 

Revised 27954 

449    Added.... 19710 

Revised J. 27956 


450  (Subchar  er  B  and  Part) 

Added i 19711 

Revised U 27957 


Title  U—Proiyned Rules. 


3.... 
4.... 
12.. 
31.. 
33.. 
34.. 


140.. 
145.. 
147.. 
200.. 
210.. 
229.. 
230.. 


239.. 
240.. 


249.. 


11089. 
22493. 
25245,  3 


Note: 


20- H5  (3) 


28281, 

28284,  32568.  33680.  44413 

19522,  45350 

19522 

41733 

wn 

22333 

47022 

2510 

19522 

44413 

44413 

25124,  27902,  35115 

11665 

13715,  24018 

29033,  29206 

7170 

11665,  29033,  32018 

11083, 

11465,  18237.  19885,  22334. 

23665.  23849.  23855,  24018, 
,  37472,  44447,  48125 

17301,  24018 


indicates  1988  page  numbers. 


PMe 

2as4 

250 23679 

270 22334.  22496 

274 24018,  32018 

275 43343 

279 11665 

300 1793 

400 UM 

402 asM 

403 asN 

404 asN 

450 tsN 

TITLE  18— CONSERVATION  OF 
POWER  AND  WATER  RESOURCES 

Chapter  I— Federal  Energy  Regula- 
tory Commission,  Department  of 
Energy 

2    Authority  citation  revised 47910 

2.19    Added 39907 

Rehearing  granted 48398 

2.66    Order  on  remand 30146 

Rehearing  granted 37928 

Petition  dismissed  and  rehear- 
ing denied 3aS6 

2.80  Revised 47910 

Rehearing  granted 3504 

2.81  Removed 47910 

2.82  Removed 47910 

2.104  Added;  interim 30351 

Addition     elf.     9-15-87;     (f) 

amended 35539 

Rehearing  granted 36919.  47914 

Seminars 37284 

Response  time  extended 39507 

2.105  Added;  interim 30352 

Addition  eff.  9-15-87 35539 

Rehearing  granted 36919,  47914 

Seminars 37284 

Response  time  extended 39507 

2.400    Undesignated  center 

heading  and  section  added 19310 

Undesignated  center  heading 
correctly  added 21410 

2  Appendix  A  removed;  Appen- 

dix B  redesignated  as  Part 
380  Appendix  A  and  heading 

revised 47910 

Rehearing  granted 3534 

3  Authority  citation  revised...: 1472 

3.8    Removed 1471 

4  Authority  citation  revised 37285, 

39630.  48404 
4.30    (b)(9)  revised 48404 


)  -  88  -  2 
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CHANOES  APtIL  1,  1917  THKOUGH  MARCH  31,  19M 


TITLE  18  Choptor  I— Con.  page 

4.32  (a)  (3)  and  (4)  redesignat- 
ed as  (a)  (4)  and  (5); 
(a)(2)(iv)  revised;  new  (a)(3) 

added 37285 

(c)(4)  added 48404 

4.38    Rehearing  denied 13234 

(a)  amended 48404 

4.41    Rehearing  denied 13234 

4.51    Rehearing  denied 13234 

4.61    Rehearing  denied 13234 

4.101    Amended 39630 

4.106    (c)  amended 39630 

4.109—4.113    Removed 39630 

4.300—4.305        (Subpart        M) 

Added 48404 

11    Rehearing  granted 25208 

Rehearing  denied 37929 

Authority  citation  revised 48406 

11.1  (a)  (2)  and  (4)  and  (b)  (2). 
(3)  and  (4)  revised:  (b)(6)  re- 
moved  18208 

Rehearing  denied 37929 

(f )  added 48406 

11.2  (b).  (c).  and  (d)  revised 18209 

Rehearing  denied 37929 

11.3  (c)  revised 18209 

(c)  revision  effective  date  con- 
firmed  33802 

Rehearing  denied 37929 

11.4  (b)  revised 18209 

(b)  revision  effective  date  con- 
firmed  33802 

Rehearing  denied 37929 

11    Schedule  A  added 18210 

Schedule  A  revised 43321 

16    Authority  citation  revised 1 1039 

16.1    Revised:  interim 11039 

16.14  Added:  interim 11039 

16.15  Added:  interim 11039 

16.16  Added:  interim 11039 

(c)(1)  revised;  (d)(1)  suspend- 
ed: interim 18228 

35    Authority  citation  revised...23965, 

24993 

35.13    (a)(2)(ii)  revised 24993 

Rehearing  granted 30659 

Rehearing  denied 39907 

35.26  Revised 23965 

Rehearing  granted 30659 

(b)(1)  and  (g)(2)  revised;  (c)(4) 

amended:  rehearing  granted 

in  part 35702 

35.27  Added 24993 

Rehearing  denied 39907 

NoTT  ■>»!■*»  indicates  1988  page  numbers. 


37.3  (a)  and  (c)  amended 3M0 

37.4  Revised »M 

37.6    (a)  revised 33i0 

37.8  Revised SMO 

37.9  (d)  table  revised 13638. 

27680.  39909 

(d)  table  revised 3340 

(a)  (1).  (2).  and  (3)  amended. 3SM 

116    Authority  citation  revised: 

text  amended 45169 

Effective  date  suspended 49157 

154    Authority      citation      re-  ■ 

vised 21292, 

21668 

Rehearing  denied 29659 

Authority  citation  revised ran 

154.28    Revised 43879 

Effective  date  suspended 48407 

Rehearing  granted s<7 

Technical  conference 2336 

154.38    (h)(3)(v)  amended. 15714 

(d)(6)  added 21292 

Clarification 23650 

Technical  correction 24153 

Petitions  granted 28463 

Order  on  remand 30146 

(d)(6)(ii)     revised:     rehearing 

granted  in  part 36021 

Rehearing  granted 37928,  44859 

(d)(4)  revised:  (h)  removed 43880 

Effective  date  suspended 48407 

Rehearing  granted 367, 1743 

Technical  conference 

Petition  dismissed  and  rehear- 
ing denied 

154.42    Order  on  remand 30146 

Rehearing  granted 37928 

(e)(2)  revised 43880 

Effective  date  suspended 48407 

Rehearing  granted 367 

Technical  conference 

Petition  dismissed  and  rehear- 
ing denied 

154.52    (c)  revised... 43880 

Effective  date  suspended. 48407 

Rehearing  granted 367 

Technical  conference 2336 

154.63    (b)  (3)  and  (4)  and  (f) 

amended 43880 

Effective  date  suspended 48407 

Rehearing  granted 367 

Technical  conference 2336 

154.94    (k)(4)  revised 21668 

Rehearing  granted. 29008 
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154.111    Rehdiring  denied  and 

clarification 31987 

154.206    (bKlXi)  revised 43880 

Effective  date  suspended 48407 

Rehearing  granted 167 

Technical  conference 2n6 

154.208  (b)(1)  revised 43880 

Effective  da^e  suspended 48407 

Rehearing  gktuited M7 

Technical  cotiference tm 

154.209  (a)(2)  amended 43880 

Effective  date  suspended 48407 

Rehearing  gmnted M? 

Technical  conference 3t26 

154.212    Amended 43880 

Effective  date  suspended 48407 

Rehearing  granted M7 

Technical  conference _2t26 

154.301— 154.3llio     Undesignated 

center  heakling  added 43880 

Effective  da^  suspended 48407 

Rehearing  granted S67 

Technical  conference 2826 

154.301  Addeid 43880 

Effective  date  suspended 48407 

Rehearing  gmnted 867 

Technical  c()tif  erence 2826 

154.302  Addeid 43880 

Effective  date  suspended 48407 

Rehearing  gmnted 867 

Technical  cqtiference 2826 

154.303  Addeid - 43881 

Effective  date  suspended 48407 

Rehearing  gmnted 867 

Technical  conference 2826 

154.304  Addeid 43883 

Effective  date  suspended 48407 

Rehearing  granted 867 

Technical  conference 2826 

(c)  revised:  elf.  4-8-88 7502 

154.305  Added 43883 

Effective  date  suspended 48407 

Rehearing  git&nted 867 

Technical  c(^nference 2826 

(c)(l)(U),  (hk3)(i).  and  (i)(l) 

(i).  (ii).  Bhd  (iU).  and  (3)  re- 
vised; (c)(4|)  added:  eff.  4-8- 
88 'u 7502 

154.306  Add^d 43886 

Effective  dajte  suspended 48407 

Rehearing  gjvanted 867 

Technical  conference 2826 

(d)  (1)  and  <2)  revised;  (d)(3) 
added:  eff  |(-8-88 7503 

Note  ■■ld*»c»  indicates  1988  page  numbers. 


Pace 

154.308  Added 43886 

Effective  date  suspended. 48407 

Rehearing  granted 867 

Technical  conference 2826 

154.309  Added 43887 

Effective  date  suspended 48407 

Rehearing  granted 867 

Technical  conference 2826 

154.310  Added 43887 

Effective  date  suspended 48407 

Rehearing  granted 867 

Technical  conference 2826 

157    Rehearing  denied 29659 

Order  on  remand 30146 

Rehearing  granted 37928 

Authority  citation  revised 47910 

Petition  dismissed  and  rehear- 
ing denied 3886 

Authority  citation  revised 4133 

157.21    Added:  eff.  4-12-88 4133 

157.30  (a)  amended:  (c) 
through  (f )  added:  eff.  4-12- 
88 4133 

(e)  introductory  text  correct- 
ed  8176 

157.102    (b)(l)(v)  revised 47910 

Rehearing  granted 3584 

157.208    (c)(ll)  revised 47910 

Rehearing  granted 3584 

157.301    (a)  revised:   eff.   4-12- 

88 4133 

(c)  introductory  text  correct- 
ed  7504 

(a)  corrected 8176 

201    Authority  citation  revised: 

text  amended 28467 

Order  on  remand 30146 

Rehearing  granted 37928 

Petition  dismissed  and  rehear- 
ing denied 3886 

270  Authority  citation  re- 
vised  29005,  43888 

Rehearing  denied 29659 

Rehearing  granted 867 

270.101  (c)(1)  revised 29005 

(f )  introductory  text  revised 43888 

Effective  date  suspended 48407 

Rehearing  granted 867 

Technical  conference 2826 

270.102  Order  on  remand 30146 

Rehearing  granted 37928 

Petition  dismissed  and  rehear- 
ing denied 3886 

270.201  (a)  (5)  through  (7)  re- 
designated     as       (a)       (6) 
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TITLE  18  Chapter  I— Con.  Pue 

through  (8);  new  (a)(7)  re- 
vised; new  (a)(5)  and  (b)(5) 

added 21677 

270.203    Order  on  remand 30146 

Rehearing  granted 37928 

Petition  dismissed  and  rehear- 
ing denied 3SM 

271  Authority      citation      re- 
vised  21668. 

23030.  29006 
Rehearing  denied 29659 

271.101  (a)    Tables    I    and    II 
amended 15714, 

28468.  41416 
(a)  Tables  I  and  II  amended 3019 

271.102  (c)   Table   III   amend- 
ed  15715. 

28469.  41417 

(c)  Table  III  amended 3020 

271.702  Order  on  remand 30146 

Rehearing  granted 37928 

Petition  dismissed  and  rehear- 
ing denied 3M6 

271.703  (d)(lll)(iii)  added 10741 

(b)(5)  and  (c)  revised;  (d)  (199) 

and  (200)  added 29006 

Order  on  remand 30146 

Rehearing  granted 37928 

(d)  (201).    (202)    and    (203) 
added 46074 

Petition  dismissed  and  rehear- 
ing denied 38S6 

271.704  Order  on  remand 30146 

Rehearing  granted 37928 

Petition  dismissed  and  rehear- 
ing denied 33M 

271.1104    (d)(l)(iv)  revised;  (h) 

added 21668 

(h)  correctly  revised 23030 

Rehearing  granted 29008 

(d)(l)(iv)(B)(2)(iu)  and  (h)  (1) 

and  (4)  through  (8)  revised It 

Technical  correction 2S26 

272  Authority      citation      re- 
vised  26474 

272.101  Revised 26474 

272.103  (a)(3)   redesignated   as 
(a)(4);  new  (a)(3)  added 26475 

272.104  Revised 26475 

273  Authority      citetion      re- 
vised  26475, 

29007.  43888 
Rehearing  granted M7 

273.102  (a)(1)  revised 29007 

Note:  loldfoM  indicates  1988  page  numbers. 


Ptge 

273.204    (a)(l)(v)  added 26475 

273.302    (f)(2)(i)      introductory 

text  revised 43889 

Effective  date  suspended 48407 

Rehearing  granted 167 

Technical  conference atu 

274  Authority  citation  re- 
vised  29007 

274.104    (a)(5)  revised 29007 

274.501  (a)(1)  (i)  through  (iv) 
revised;  (a)(2)  table  amend- 
g(] 29007 

282    Order 15715. 19856 

Removed 28467 

284  Authority  citation  re- 
vised  28467 

Rehearing  denied 29659 

Rehearing  granted  in  part 39630 

284.2    Rehearing  granted 47914 

284.8  (f )  added;  interim 30352 

(f )  addition  eff .  9-15-^7 35539 

(f)(6)  amended 35540 

Rehearing  granted 36919 

Seminars 37284 

Response  time  extended 39507 

(f)(l)(ii),  (2),  (3),  (4)  introduc- 
tory text,  and  (6)  revised 39632 

(f)(4)(ii)     amended;     (f)     (8) 

through  (11)  added 48992 

Hearing 7393 

(f)(4)(ii).  (9)  introductory 
text.  (10)(i)  introductory 
text  and  (ii)  amended 3440 

284.9  (f)  added;  interim 30353 

(f)  addition  eff.  9-15-87 35539 

(f)(6)  amended 35540 

Rehearing  granted 36919.  47914 

Seminars 37284 

Response  time  extended 39507 

(f)(l)(ii).  (2).  (3).  (4)  introduc- 
tory text,  and  (6)  revised 39632 

(f)(4)(U)     amended;     (f)     (8) 

through  (11)  added 48993 

Hearing 7393 

(f)(4)(ii),  (9)  introductory 
text,  and  (10)(i)  introducto- 
ry text  and  (ii)  amended 8440 

284.10  Suspended 27799 

Suspension  removed;  heading 

and  (a)  revised;  (c)  and  (d) 
removed;  (e)  and  (f)  redesig- 
nated as  (c)  and  (d);  new  (c) 
heading,  (2),  and  (3)(ii).  and 
(d)  (1)  and  (2)  revised;  inter- 
im (effective  date  pending)....  30354 
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Pwe 

Rehearing  granted 31029. 

36919.  47914 
Suspension       removal       and 
amendments  at  52  FR  30354 

eff.  11-1-^7 35540 

Seminars...i 37284 

Response  time  extended 39507 

Suspension  removal  eff.  1-1- 

88 ij 39633 

Hearing II ^W* 

284.224  (e)(3)  removed;  (e)  (4). 
(5).  and  (6)  redesignated  as 

(e)  (3).  (4),  and  (5) 28467 

284.225  Revised 21678 

284.226  Revised 21679 

292    AuthoritO^      citation      re- 
vised  |.; 28467 

292.203    (b)  rtvised 28467 

292.205    (c)  removed;  (d)  redes- 
ignated ais  (c)  and  revised 28467 

292.501—292^303     (Subpart     E) 

Removec(.» 28467 

300.1    (a)  revised 20709 

300. 14    Add4i 20709 

300.21    (c)(2ftjrevised 20709 

375    Authoriiy      citation      re- 
vised  1 18562. 

I  21292. 43889 

Rehearing!  granted. S67 

Authority  idtation  revised 1472 

375.306  (j)  <idded 21292 

Clarification 23650 

Technical  correction 24153 

Petitions  granted 28463 

Rehearing!  granted  in  part 36013 

Rehearing  granted 44859 

Rehearing  granted 174« 

375.307  (a)(l8)  added 18562 

(w)  added..: 21292 

Clarification 23650 

Technical  oorrection 24153 

Petitions  granted 28463 

(1)  removed;  (m)  through  (w) 

redesignated  as  (1)  through 

(V) _ 28467 

Rehearing  granted  in  part 36013 

(b)(1)  amewded 43889 

Rehearing  granted 44859 

Effective  date  suspended 48407 

Rehearing  granted Wf,  174« 

Technical  (Conference M26 

375.308  (v)l  Mded 21292 

Clarificat^n 23650 

Technical!  torrection 24153 


Petitions  granted 28463 

Rehearing  granted  in  part 36013 

Rehearing  granted 44859 

Rehearing  granted 174« 

375.313  (b)  revised 1472 

375.314  (ff )  added 48406 

380  Added  (Appendix  A  redes- 
ignated from  Part  2  Appen- 
dix B  and  heading  revised) 47910 

Rehearing  granted S5M 

Authority  citation  revised §177 

380.4  (a)(lS)  revised;  (a)(31) 
added •I^ 

380.5  (a)  correctly  designated. 4817 

(b)(  1 )  revised t^Tt 

380.6  (a)(1)  revised •177 

381  Authority  citation  re- 
vised  10367.  28467 

Rehearing  granted ••7 

Authority  citation  revised 1471 

381.201  Amended 10367 

381.202  Amended 10367 

381.204  Amended 10367 

381.205  Amended 10367 

Revised 43889 

Effective  date  suspended 48407 

Rehearing  granted •47 

Technical  conference MM 

381.207 
381.208 
381.209 
381.301 
381.302 
381.303 
381.304 
381.401 


Note:  ■«H«aM  indicates  1988  page  numbers. 


(b)  amended 10367 

Amended 10367 

(b)  amended 10367 

Revised 1473 

(a)  amended 10367 

(a)  amended.... 10367 

(a)  amended 10367 

Amended 10367 

Revised 28467 

381.402  Amended 10367 

381.403  Amended.... 10367 

381.405    Amended 10367 

381.505  Amended 10367 

381.506  Amended 10367 

381.507  Amended 10367 

381.508  Amended 10367 

381.509  Amended 10367 

381.510  Amended 10367 

382    Added 21292 

Clarification 23650 

Technical  correction 24153 

Petitions  granted 28463 

Rehearing  granted  in  part 36013 

Rehearing  granted 174« 

382.102    (a)  and  (o)  revised 36022 

Rehearing  granted 44859 

382.106    (a)  revised 36022 
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TITLE  18  Chapter  I— Con.  pa«e 

Rehearing  granted 44859 

382.202    Revised 36022 

Rehearing  granted 44859 

385  Authority  citation  re- 
vised  28467.  35909 

385.401—385.411  (Subpart  D) 
Petitions  for  rehearing 
granted 16844 

385.402  (a)  revised 35909 

385.403  (b)  revised 35909 

385.408    (a)  and  (b)(3)  revised 35909 

385.410    (c)(6)  revised 35910 

385.1101    (a)  revised 28467 

388    Revised I473 

389.101    (b)      table      amended 

(OMB  numbers) 18228. 

24994.  31990.  37931.  43191.  45171. 
45823 

Rehearing  granted 30659 

Rehearing  denied 39907 

(b)     table     amended     (OMB 

numbers) 1751, 

»25,33M 
(b)  table  OMB  numbers  con- 
firmed  2593,  7354 

Technical  correction 5156 

Chapter  III— Delaware  River  Basin 
Commitsion 

401  Authority  citation  re- 
vised  37602 

401.91—401.109  (Subpart  G) 
Redesignated  as 
401.101—401.119  (Subpart 
H) 37602 

401.91—401.119     (Subpart     G) 

Added 37602 

401.111-401.114  (Subpart  H) 
Redesignated  as 
401.121—401.124  (Subpart 
I) 37602 

401.101—401.119  (Subpart  H) 
Redesignated  from 
401.91—401.109  (Subpart 
G) 37602 

401.121—401.124  (Subpart  I) 
Redesignated  from 
401.111—401.114  (Subpart 
H) 37602 

410    Water  Code  amended 16239 

Water  Code  corrected 17888 

Water  Code  amended 1751 

Note:  loidfao  indicates  1988  page  niunbers. 


Chapter  XIII— Tennessee  Valley 
Authority 

Pwe 

1301.1—1301.4  (Subpart  A)  Au- 
thority citation  revised 17939 

1301.1  (a)(7)  revised:  (b)  intro- 
ductory text,  (c)(1)  (i).  (ii). 
(2)(ii).  (3)  (i)  and  (ii).  and  (e) 
amended 405 

1301.2  Revised 17939 

1306  Authority  citation  re- 
vised  48019 

1306.1  Revised;  interim 48019 

(b)  revised;  interim;  eff.  4-2- 

89 48019 

1306.2  Removed;  new  1306.2  re- 
designated from  1306.18;  in- 
terim; eff.  4-2-89 48019 

1306.3  Removed;  new  1306.3  re- 
designated from  1306.19;  in- 
terim; eff.  4-2-89 48019 

1306.4  Removed;  new  1306.4  re- 
designated from  1306.20;  in- 
terim; eff.  4-2-89 48019 

1306.5  Removed;  new  1306.5  re- 
designated from  1306.21;  in- 
terim; eff.  4-2-89 48019 

1306.6  Removed;  new  1306.6  re- 
designated from  1306.22;  in- 
terim; eff.  4-2-89 48019 

1306.7  Removed;  interim;  eff. 
4-2-89 48019 

1306.8  Removed;  interim;  eff. 
4-2-89 48019 

1306.9  Removed;  interim;  eff. 
4-2-89 48019 

1306.10  Removed;  interim;  eff. 
4-2-89 48019 

1306.11  Removed;  interim;  eff. 
4-2-89 48019 

1306.12  Removed;  Interim;  eff. 
4-2-89 48019 

1306.13  Removed;  interim;  eff. 
4-2-89 48019 

1306.14  Removed:  interim;  eff. 
4-2-89 48019 

1306.15  Removed;  interim;  eff. 
4-2-89 48019 

1306.16  Removed;  interim;  eff. 
4-2-89 48019 

1306.17  Removed;  interim;  eff. 
4-2-89 48019 

1306.18  Redesignated  as 
1306.2;  interim:  eff.  4-2-89 48019 


MARCH  1988 
ilfANGES  APRIL  1,  1987  THROUGH  MARCH  31,  1988 


37 


Pace 

1306.19  Redesignated             as 
1306.3;  interim;  eff.  4-2-89 48019 

1306.20  Redjeeignated             as 
1306.4;  interim;  eff.  4-2-89 48019 

1306.21  RedBsignated              as 
1306.5;  interim;  eff.  4-2-89 48019 

1306.22  RedjelBignated             as 
1306.6;  inf^rim;  eff.  4-2-89 48019 

1306.23  Renkbved;  interim;  eff. 
4-2-89 L 48019 

1310    Authodty     citation     re- 
vised  .Li 25592 

1310.2  (c)  ad«ed 25592 

(c)  heading  and  text  nomen- 
clature cbfcnge 2S27 

1310.3  (d)  redesignated  as  (e); 

new  (d)  added 25592 

(d)  headinf !  and  text  nomen- 
clature chiuige tnr 

1312.16    (a)  Cp  and  (2)  revised 47721 

Title  IS— Prcoioaed  Rules: 


1-389  (Ch. 

2 

3 _... 


I.. 


19889. 
43612 


srsA 

..20314.  23183,  33756.  33765 

24027.  43612 

10898, 

91576.    23557.    25246,    38460, 


11.... 
12.... 
16.... 
35.... 
37.... 
38.... 
141.. 
154.. 
157.. 

161.. 
250.. 
260.. 
271.. 
282.. 
284.. 

292.. 


20102,  25530.  28159.  35117, 

21578, 

21578, 

25530. 

15731,18577, 


293.. 
375.. 


380.... 
381..., 
382.... 
385.... 
388.... 
401.... 
410.... 
1301.. 


Note 


.  10898. 
.23557, 


.37326.42003, 


.20828.  25530,  28159, 


20402,  25530,  33756,  33765, 
15732,38460, 


19889 
25246 
28159 
...9>24 
44609 
,...9317 
28159 
35117 
18703. 
43612 
37801 
37801 
35117 
18578 
20828 
18703, 
35117 
43612 
...nil 


10898, 

19889,  20828,  38460,  43612 

20314,  23183 

20828,  24027,  43612 


29216 

., 24027 

24307 

32024 

10772,  32573,  34343 

Indicates  1988  page  numbers. 


PMe 
1310 19734,  47728 

TITLE  19— CUSTOMS  DUTIES 

Chapter  I — Unitad  Stat«t  Customs 
S«rvic«,  D*portiiMnt  off  tho  Troosury 

4.2  (a)  revised;  footnote  3  re- 
moved  48196 

Technical  correction 1103 

4.2a    Added 48196 

Teclmical  correction 1103 

4.22    Amended 9316 

4.30    (1)  and  (m)  amended;  eff. 

4-21-88 9314 

4.41    (a)  amended 20066 

4.94    (b)  amended 6144 

4.98    (j)  addition  comment  time 

extended 20593 

6    Removed:  eff.  4-21-88 9292 

6.3a    (a)  introductory  text.  (1). 

and  (2)  revised 24292 

6.7    (b)(3)(ii)  amended 20066 

(b)(3)(ii)  corrected 26142 

6.12    (g)  amended 20066 

6.16    Amended 20066 

10.6    Revised 20066 

10.9  (g)  and  (h)  removed;  (i) 
through  (1)  redesignated  as 

(g)  through  (j) 20066 

10.10  Section  and  footnote  8 
removed 20066 

10.18  Revised 24445 

10. 19  Removed 24445 

10.20  Removed 24445 

10.35  (b)  and  (d)  removed;  (c) 

redesignated  as  (b) 20066 

10.41    (c)   amended;   eff.   4-21- 

88 9815 

10.50    Section  and  footnote  45 

removed 20066 

10.53  (a)  and  (b)  and  footnotes 
48  and  50  removed;  (c) 
through  (i)  redesignated  as 
(a)  through  (g);  new  (b),  (c), 

and  (e)(6)  amended 20066 

10.54  (b)  and  footnote  51  and 

(a)  designation  removed 20066 

10.56    (f )  amended 20066 

10.58    (a)  removed;  footnote  55 

removed 20066 

10.64a    Removed 20066 

10.66    (a)(2)   and   footnotes   61 

and  62  removed;  (a)  (3)  and 
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TITLE  19  Chapter  I— Con.  page 

(4)  redesignated  as  (a)  (2) 
and  (3);  (b)  amended 20066 

10.70  (a)  and  footnotes  64  and 
65  removed;  (b)  and  (c)  re- 
designated as  (a)  and  (b); 
heading  revised;  new  (a) 
amended 20066 

10.71  (f )  amended 20066 

(f )  corrected 26142 

10.72  Section  and  footnote  66 
removed 20067 

10.73  Section  and  footnote  67 
removed 20067 

10.74  Section  revised;  footnote 

68  removed 20067 

10.78  (a)  revised 20067 

10.79  Removed 20067 

10.81  (b)  amended 20067 

10.82  Removed 20067 

10.83  (a)  revised 20067 

10.90  (a),  (b).  and  (d)  and  foot- 
note 81  removed;  (c),  (e).  (f ), 

and  (g)  redesignated  as  (a), 
(b),  (c).  and  (d);  new  (d) 
amended 20067 

10.98    (e)  amended 20067 

10.101    (b)  and  (c)  heading  and 

text  amended 20067 

10.106  Section  and  note  re- 
moved  20067 

10.108  (b)  and  footnote  100  re- 
moved; (a)  designation  re- 
moved  20067 

10.110    Section     and    footnote 

103  removed 20067 

12.39    (d)  added 39221 

12.104  Notice  of  import  restric- 
tions  34614 

18.2  (a)(2)(ii)  and  (c)(1)  amend- 
ed  20067 

(c)(2)  amended;  eff.  4-21-88 9315 

18.13    (b)  revised 20067 

19.16    Removed 20067 

24    IRS  interest  rate 10561 

IRS  interest  rate 615, 9110 

24.12    (d)   amended;   eff.   4-21- 

88 : 9315 

24.24    (b)(1)  teble.  (c)(6)(i).  and 

(e)(3)(ii)  corrected 10970 

Addition    comment   time    ex- 
tended  20593 

(b)(1)  table  revised;  interim 26297 

54.5    (a)  amended 20067 

Note:  •oMfac*  indicates  1988  page  numbers. 


Pase 
54.6    (a)  revised;  (d)  and  foot- 
note 1  amended 20067 

101.3  (b)  table  amended 15496. 

22300.  35063.  36758 
(b)  table  amended;  eff.  4-18- 
88 $747 

101.4  (c)  table  amended...  35063.  36758 

101.5  Revised 16374 

Effective  date  note  corrected....  18322 

103.12    (g)  revised;  (h)  and  (i) 

added;  interim 43192 

111    User  fee  due  date 4134 

113.64    (e)  added 37135 

Technical  correction 38042 

122    Added;  eff.  4-21-88 9292 

Authority  citation  revised 10371 

122.1    (m)  added 10371 

122.33    Revised 10371 

122.39    Added 10372 

123.0    Amended;  eff.  4-21-88 9315 

123.4    (b)  amended 20068 

(b)  corrected 26142 

123.52    (e)  and  (f )  amended 20068 

123.64  (b).  (c).  and  (d)(2) 
amended 20068 

123.65  (d)(2)  amended 20068 

127  Authority  citation  re- 
vised  15497 

127.22  Revised 15497 

133.42    (c)  corrected 10668 

141.11    (a)(4)    amended;    (a)(5) 

removed 20068 

141.61  (a)(2),  (e)(l)(i)(A).  and 
(f)(l)(lv)  and  (2)(i)  amend- 
ed  20068 

141.63    (c)  added 24155 

141.68    (h)  amended 20068 

(h)  corrected 26142 

141.88    Revised 24445 

141.111  (b)(1)  and  (c)  re- 
moved  20068 

141.112  (a)(1).  (b)  and  (d) 
amended;  (a)(4)  added 4962 

143.23  Introductory  text 
amended 20068 

Introductory  text  corrected 26142 

143.24  Heading  and  text 
amended 20068 

Heading  and  text  corrected 26142 

143.25  Amended 20068 

Corrected 26142 

144.42    (b)    (1).    (2).    and    (3) 

amended 20068 

145.4    (c)  amended 20068 

(c)  corrected 26142 
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(c).    and    (e)(1) 


145.12    (b)(l{)| 

amendedfi 

(b)(1),  (c)  |»nd  (e)(1)  correct 
ed. 
146.22    (e)ci 
(e)  additio: 
tended, 
148.13 
148.24 


pmb 


.20068 

.26142 

greeted 10970 

comment  time  ex- 

20593 

(d)  revised 24445 

(a)  attended 24445 


'•r* 


148.101  Introductory  text,  Ex- 
ample 1  text,  and  Example  2 
text  corrected:  Example  1 
table  and  Example  2  table 

correctly  revised 12149 

Amended;  Examples  1  and  2 
footnotes  amended 24446 

152.1  (a)  and  (b)  removed;  (c) 
amended;  (d)  added 24446 

152.20  Removed , 24446 

152.21  Removed 24446 

152.22  Remioved 24446 

152.23  AmeMed 24446 

152.24  Remioved 24446 

152.31-152.43  (Subpart  D)  Re- 
moved....!.,  24446 

162.72  (b)(3)Kii)  and  (c)  amend- 
ed: eff.  4|n-88 WIS 

171.44    Amebded 4963 

172.2  Revisfed 12151 

172.12    (b)  reivised 12152 

172.23    Amended 12152 

172.33  (a)(i;>  and  (c)(2)(ii)  re- 
vised  12152 

175    Petition  denial  contested 37442 

Interpretative  rule 37443 

Petition  denial  contest  and  in- 

terpretat)ive  rule  corrected 38835 

177    Interpretative  rule 11216 

177.9    (b)(3>  iunended 24446 

178.2  Table!  amendment  (OMB 
numbers)  comment  time  ex- 
tended...^.^ 20593 

Choptnr  II— United  Statas 
Intamotiftial  Trad*  Commiuien 

201    Nomenclature  changes 48994 

201.3  (a)  and  (b)  amended 48994 

201.6  (b),  (^),  and  (f)  amend- 
ed 48994 

201.17  (a)  Mtiended^^^^^^^ 

201.19  (a)  amended 48994 

201.23  (e)  amended 48994 

201.24  (a)  9mended 48994 

201.25  (b)  lUiended 48994 


Page 

201.28  (a)  amended _...  48994 

201.29  (a)  amended 48994 

201.41    (b)  amended 48994 

201.170    (c)  amended 48994 

212  Nomenclature  changes 48994 

212.29    Amended 48994 

213  Nomenclature  changes 48994 

213.4    (a)  amended 48994 

213.7    Amended 48994 


Chapter  III — International  Trad* 
ministration,   Dopartmont  of  Com' 
morco 


353.24 

Added.. 

30662 

355.8 

Arfd<»rf 

30662 

Title  19— Proposed  Rules: 

4 24169.  46S02 

6 

.36788.44917.48833 

, 77M 

7 

26154 

19 

41734,43434 

101... 



..13473 

17770.  32025,  47948 
2767 

111... 

10774 

112... 

41734,43434 

113... 

.35274.37044,48833 

127... 

12000 

128... 

47729 

132... 

1376 

141... 

.36279,42310,43827 

30 

142... 

1376 

143... 

47729 

49W 

148.. 

41734.43434 

A9M 

175... 

_ 15512 

177... 
178... 



..36279 

36789.  39662,  47601 
42310.43827 

30 

201... 

21317 

353... 

25246 

354... 

25246 

355... 

25246 

Note: 


>i  indicates  1988  page  numbers. 


TITLE  20— EMPLOYEES'  BENEFITS 

Cliaptor  I— Offico  of  Worlcors'  Com- 
pontotien  Programs,  Dopartmont 
of  Labor 

10.1  Revised;  eff.  6-1-87 10503 

10.2  (b)  revised;  eff.  6-1-87 10503 

10.3  (i)  added;  eff.  6-1-87 10503 

10.4  Revised:  eff.  6-1-87 10503 
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TITLE  20  Choptor  I— Con.  me 

10.5  (a)(6).  (11)  (iv)  through 
(XX).  (12)  and  (14)  through 
(20)  and  (b)  revised;  (a)  (21) 
through  (26)  added:  (c)  and 
(d)  removed;  eff.  6-1-87 10503 

10.10  Revised;  eff.  6-1-87 10504 

10.11  Revised;  eff.  6-1-87 10505 

10.12  Added;  eff.  6-1-87 10505 

10.20    (b)  table  amended;  eff.  6- 

1-87 10505 

10.23    Revised;  eff.  6-1-87 10505 

10.100  Revised:  eff.  6-1-87 10505 

10.101  Redesignated  as  10.103 
and  revised:  new  10.101  re- 
designated from  10.102  and 
revised;  eff.  6-1-87 10506 

10.102  Redesignated  as  10.101 
and  revised;  new  10.102  re- 
designated from  10.103  and 
revised;  eff.  6-1-87 10506 

16.103  Redesignated  as  10.102 
and  revised;  new  10.103  re- 
designated from  10.101  and 
revised;  eff.  6-1-87 10506 

10.104  Added;  eff.  6-1-87 10506 

10.105  (a)   revised;   (e)   added; 

eff.  6-1-87 10507 

10.106  Revised;  OMB  number; 

eff.  6-1-87 10507 

10.107  Revised;  eff.  6-1-87 10507 

10.109  Revised;  eff.  6-1-87 10507 

10.110  Redesignated  as  10.125 
and  revised:  new  10.110 
added;  eff.  6-1-87 10508 

10.111  Revised;  eff.  6-1-87 10508 

10.120  Revised;  eff.  6-1-87 10508 

10.121  Revised;  eff.  6-1-87 10509 

10.122  Revised:  OMB  number: 

eff.  6-1-87 10509 

10.123  Redesignated  as   10.124 

and  revised:  eff.  6-1-87 10509 

Added;  eff.  6-1-87 10510 

10.124  Redesignated  as  10.126 
and  revised:  new  10.124  re- 
designated from  10.123  and 
revised;  eff.  6-1-87 10509 

10.125  Redesignated  from 
10.110  and  revised;  eff.  6-1- 

87 10508 

10.126  Redesignated  from 
10.124  and  revised;  eff.  6-1- 

87 10509 

10.127  Added;  eff.  6-1-87 10510 

10.128  Added;  eff.  6-1-87 10511 

Note:  »»Uha  indicates  1988  page  numbers. 
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10.130  Revised;  eff.  6-1-87 10511 

10.131  Revised;  eff.  6-1-87 10511 

10.132  Revised;  eff.  6-1-87 10511 

10.133  (a)  revised:  eff.  6-1-87 10512 

10.134  Redesignated  as   10.136 

and  revised:  eff.  6-1-87 10512 

Added;  eff.  6-1-87 10513 

10.135  Redesignated  as  10.137 
and  revised:  new  10.135 
added;  eff.  6-1-87 10512 

10.136  Redesignated  as  10.138 
and  revised;  new  10.136  re- 
designated from  10.134  and 
revised:  eff.  6-1-87 10512 

10.137  Redesignated  as  10.139; 
new  10.137  redesignated 
from  10.135  and  revised;  eff. 
6-1-87 10512 

10.138  Redesignated  from 
10.136  and  revised;  eff.  6-1- 

87 10512 

10.139  Redesignated  from 
10.137;  eff.  6-1-87 10512 

10.140  Revised:  eff.  6-1-87 10513 

10.141  Revised:  eff.  6-1-87 10513 

10.144  Revised:  eff.  6-1-87 10513 

10.145  (c)  introductory  text, 
(d).  (g),  (h)  and  (i)  revised; 
OMB  number;  eff.  6-1-87 10513 

10.160—10.166    Undesignated 
center  heading  added;  eff.  6- 
1-87 10514 

10.160—10.164    Added;  eff.  6-1- 

87 10514 

10.165  Added:  eff.  6-1-87 10515 

10.166  Added:  eff.  6-1-87 10515 

10.200  Revised:  eff.  6-1-87 10515 

10.201  Revised;  eff.  6-1-87 10515 

10.202  Redesignated  as   10.203 

and  revised;  eff.  6-1-87 10515 

Redesignated  from  10.210  and 
revised:  eff.  6-1-87 10516 

10.203  Removed;  new  10.203  re- 
designated from  10.202  and 
revised;  eff.  6-1-87 10515 

10.204  Revised;  eff.  6-1-87 10516 

10.205  Revised:  eff.  6-1-87 10516 

10.206  (a)  revised;  eff.  6-1-87 10517 

10.207  Revised;  OMB  number; 

eff.  6-1-87 10517 

10.208  Revised:  eff.  6-1-87 10517 

10.209  Revised:  eff.  6-1-87 10518 

10.210  Redesignated  as   10.202 

and  revised:  eff.  6-1-87 10516 

10.301    (a)  revised;  eff.  6-1-87 10518 
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10.302  Revised;  eff.  6-1-87 10518 

10.303  Reviaed;  eff.  6-1-87 10518 

10.304  Reviaed;  eff.  6-1-87 10519 

10.305  Redesignated  as  10.306 
and  revUed;  new  10.305 
added:  eff.  6-1-87 10519 

10.306  Redesignated  as  10.307; 
new  IO43O6  redesignated 
from  10.305  and  revised;  eff. 
6-1-87 „ 10519 

10.307  Redesignated  from 
10.306;  eff.  6-1-87 10519 

10.310  Reviaed;  eff.  6-1-87 10519 

10.311  (b)  ahd  (c)  revised;  eff. 
6-1-87 1, 10520 

10.313  (a)   i^vised;   (c)   added; 

eff.  6-1-8VI 10520 

10.314  Reviaed;  eff.  6-1-87 10520 

10.320—10.324    Undesignated 

center  hetkding  added;  eff.  6- 

1-87 i 10520 

10.320  Added  eff.  6-1-87 10520 

10.321  Addett  eff.  6-1-87 10521 

10.322  Addett  eff.  6-1-87 10521 

10.323  Added  eff.  6-1-87 10522 

10.324  Addeft  eff.  6-1-87 10522 

10.400    (e)  revised;  eff.  6-1-87 10522 

10.413    Added;  eff.  6-1-87 10522 

10.452    (a)  revised;  eff.  6-1-87 10522 

10.500    Reviaed;  eff.  6-1-87 10522 

10.503    Introductory    text,    (b). 

(c)  and  (d)  revised;  eff.  6-1- 

87 1 10522 

10.506  Addeit  eff.  6-1-87 10523 

10.507  Added;  eff.  6-1-87 10523 

10.600—10.624       (Subpart       H) 

Added;  eflf.  6-1-87 10523 

61  Revised;  eff.  4-8-88 3679 

62  Removed:  eff.  4-8-88 36S5 


200    (Subchapter    A)    Heading 

revised....; 1 1010 

200  Heading  and  authority  ci- 
tation revised 11010 

Authority  citation  revised; 
section  4iithority  citations 
removed.^^ 41559 

200.1  Redesignated    as     200.2; 

new  200.1  lidded 11010 

200.2  Redesignated  as  200.3; 
new  200.2  redesignated  from 
200.1 ii 1 1010 


± 


Note:  BaMfMaikidlcates  1988  page  numbers. 


Pace 

200.3  Redesignated  as  200.4; 
new  200.3  redesignated  from 
200.2 11010 

Revised 11011 

200.4  Redesignated  as  200.5; 
new  200.4  redesignated  from 
200.3 11010 

(g)  revised 13820 

200.5  Redesignated  as  200.6i: 
new  200.5  redesignated  from 
200.4 11010 

(f )  revised 3198 

200.6  Redesignated  as  200.7; 
new  200.6  redesignated  from 
200.5 11010 

200.7  Redesignated  from 
200.6 1 1010 

Revised 41559 

209.2  OMB  number 11016 

210.7    OMB  number 11016 

216.7  OMB  number 11016 

216.9  OMB  number 11017 

216.21  OMB  number 11017 

216.31    OMB  number 11017 

216.47    OMB  number 11017 

216.71    OMB  number 11017 

217.3  OMB  number „ 11017 

217.5    OMB  mmiber 11017 

217.10  OMB  number 11017 

230.3  OMB  number 11017 

234.10    OMB  number 11017 

234.30    OMB  number 11017 

260.5    OMB  number 11017 

260.9    OMB  number 11017 

266.12    OMB  number 11017 

320.5  Revised 2436 

320.6  Added 243« 

320.8  Revised 3436 

320.9  Added 2436 

320.10  Revised 2437 

320.11  Added 2437 

320.12  Revised 2433 

320.15    Removed 2433 

320.18    Amended. 2433 

320.22  Revised 2433 

320.25    (c)  added 2433 

320.39    OMB  number 11017 

320.50    Removed 2433 

322.4  OMB  number 11017 

325.12    OMB  number 11017 

325. 1»   OMB  number 11017 

330.4    OMB  number 11017 

335.102  OMB  number 11017 

335.103  OMB  number 11018 

335.104  OMB  number 11018 


42 


LSA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1987  THROUGH  MARCH  31,  1988 


TITLE  20  Chapter  II— Con.  P.ce 

335.202    OMB  number 11018 

340.6    Revised 2419 

340.10    Revised 24«9 

341.4    OMB  number 11018 

345.4  OMB  number 11018 

345.5  OMB  number 11018 

345.6  OMB  number 11018 

345.8    OMB  number 11018 

346  Added  (regulations  trans- 
ferred from  359.7) 3201 

355   (Subchapter  E   and   Part) 

Added 47706 

Confirmed 3201 

359  (Subchapter  E  and  Part) 
Added;  interim:  effective  in 

part  to  8-12-87 19133 

Removed  (359.7  transferred  to 
Part  346) 3201 

Chapter  III— Social  SMurity  Adminis- 
tration, Doportmont  off  Hoolth  and 
Human  Sorvicot 

401  Authority  citation  re- 
moved  27540 

401.100—401.125     (Subpart     A) 

Authority  citation  added 27540 

401.200—401.220     (Subpart     B) 

Authority  citation  added 27540 

401.300—401.350     (Subpart     C) 

Authority  citation  added 27540 

401.400-^01.420     (Subpart     D) 

Authority  citation  added 27540 

401.500.401.510      (Subpart      E) 

Authority  citation  added 27540 

401.600—401.604     (Subpart     P) 

Authority  citation  added 27540 

404    Technical  correction 38835 

404.1—404.3  (Subpart  A)  Au- 
thority citation  revised;  sec- 
tion authority  citations  re- 
moved  27540 

404.101—404.146     (Subpart     B) 

Authority  citation  revised 27540 

404.201—404.290  (Subpart  C) 
Authority  citation  revised; 
section  authority  citations 
removed 27540 

404.212  (b)(4)  added 47916 

404.213  Added 47916 

404.240    Amended 47917 

404.243    Added 47918 

404.251    (c)  added 47918 

404.280    Revised 47918 

Note:  IoWom  indicates  1988  page  numbers. 


Pwe 

404.281  (f)  added 47918 

404.282  Amended 47918 

404.284    (a)  amended 47918 

404.288    Added 47918 

404.301—404.395     (Subpart     D) 

Authority   citation   revised; 
section   authority    citations 

removed 19136,  27540 

Authority  citation  revised 26955 

404.305    (b)  revised 19136 

(b)  corrected 21410 

404.362    (b)(2)  amended 37604 

404.366  Introductory  text  and 
(b)  introductory  text  re- 
vised  26955 

404.401—404.468  (Subpart  E) 
Authority  citation  revised; 
section    authority    citations 

removed 26145,  27540 

404.417    (b)  revised 26145 

404.460    (d)  added 26145 

404.501—404.515  (Subpart  F) 
Authority  citation  revised; 
section    authority    citations 

removed 27540 

404.601—404.641  (Subpart  G) 
Authority  citation  revised; 
section    authority    citations 

removed 27540 

404.701—404.780  (Subpart  H) 
Authority  citation  revised; 
section    authority    citations 

removed , 27540 

404.801—404.831  (Subpart  I) 
Authority  citation  revised; 
section   authority    citations 

removed 27540 

404.900— 404.999d  (Subpart  J) 
Authority  citation  revised; 
section    authority    citations 

removed 27540 

404.965    Removed 17286 

404.1001-404.1096  (Subpart  K) 
Authority  citation  revised; 
section    authority    citations 

removed 27541 

Section  authority  citations  re- 
moved  29662 

Authority    citation    correctly 

revised 39635 

404.1043    Revised 29662 

404.1055    Revised 29662 

404.1059  (g)  revised 29662 

404.1060  (a)  and  (e)  revised 29662 
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404.1201—404.1290  (Subpart  M) 
Authority  citation  revised; 
section  authority  citations 
removed^ 

404.1301—404.1371  (Subpart  N) 

Authority  citation  revised 

Authority  citation  corrected 

404.1341    (.to  and  (c)  revised:  (d) 

404.1401-^.1413  (Subpart  6) 
Authority  citation  revised 

404.1501—404.1599  (Subpart  P) 
Authority  citation  revised; 
section  authority  citations 
removeii 

404.1503    (eD  added 

(|3)  amended;  (c)  re- 


404.1526 
vised 
404.1546 
404.1594 
404.1599 


•tT 

4inended 

(0(7)  amended 

(|es)  amended 

404.1601— 4<}4.1694  (Subpart  Q) 
Authortty  citation  revised 

404.1615  ttevised 

404.1616  i^dded 

404.1617  Added 

404.1700—404.1799  (Subpart  R) 

Authority  citation  revised 

404.1800— 404.1825   (Subpart  S) 

Authority  citation  revised 

404.1901-4Q4.1930  (Subpart  T) 

Authority  citation  revised 

404.2001—404.2065  (Subpart  U) 

Authority   citation   revised; 

section    authority    citations 

removed 

404.2101-404.2127  (Subpart  V) 

Authority  citation  revised 

416.101—410.121     (Subpart     A) 

Authoitity   citation   revised; 

section! .  authority   citations 

removeid 

416.200— 4i6.269     (Subpart     B) 

Authority   citation   revised; 

section   authority   citations 

removed 

416.250    (e)  amended 

416.301—416.360     (Subpart     C) 

AuthoiHliy  citation  revised 

416.401—416.435     (Subpart     D) 

Authonty  citation  revised 

416.501—416.570     (Subpart     E) 

Authority  citation  revised 


PVt 


27541 

27541 
33316 

29663 

27541 


27541 
33926 

33926 
33926 
44971 
37605 

27541 
33926 
33927 
33927 

27541 

27541 

27541 


27541 
27541 

.27541 

.27541 
37605 

27541 

27541 

27541 


Note:  I 


I  indicates  1988  page  numbers. 


Pace 
416.601—416.665     (Subpart     F) 

Authority  citation  revised 27541 

416.701—416.732     (Subpart     G) 

Authority  citation  revised 27541 

Authority  citation  corrected 31477 

416.801—416.806     (Subpart     H) 

Authority  citation  revised 27541 

416.901—416.998  (Subpart  I) 
Authority  citation  revised; 
section    authority   citations 

removed 27541 

416.903    (e)  added 33927 

416.926  (b)  amended;  (c)  re- 
vised  33928 

416.934    Introductory  text  and 

(k)  revised;  eff.  to  12-31-89 3741 

416.946    Amended 33928 

416.994    (b)(5)(vii)  amended 44971 

416.901—416.998  (Subpart  I) 
Appendix   1   added;  eff.  to 

12-31-89 -..S741 

416.1001— 41«a094   (Subpart  J) 

Authority-citation  revised 27541 

416.1015  Revised 33928 

416.1016  Added 33928 

416.1017  Added 33928 

416.1100— 416.1182  (Subpart  K) 

Authority    citation   revised; 
section    authority    citations 

removed 27541 

416.1161    (b)  amended 44971 

416.1201—416.1266  (Subpart  L) 
Authority  citation  revised; 
section   authority   citations 

removed 27541,  29841 

Authority  citation  revised J1762 

416.1201  (c)(1)  correctly  re- 
vised  16845 

416.1202  (a)  and  (b)  revised 29841 

(a)  corrected 32240 

416.1240    Revised 31762 

Technical  correction 35187 

416.1260    (a)(2)  revised 29841 

416.1321—416.1338  (Subpart  M) 

Authority   citatlpn   revised; 

section   authority    citations 

removed 27541 

416.1400—416.1499  (Subpart  N) 

Authority   citation   revised; 

section    authority   citations 

removed 27541 

416.1465    Removed 17286 

416.1500—416.1599  (Subpart  O) 

Authority  citation  revised 27541 
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TITLE  20  Chapter  Ill^Cen.  Page 

416.1600—416.1618  (Subpart  P) 

Authority  citation  revised...21943, 

27541 
416.1615    (a)  (2)  and  (3)  revised; 

(a)(4)  added 21943 

416.1618    Revised 21943 

(b)  introductory  text  correctly 

revised 34773 

(b)  introductory  text  correct- 
ed  35836 

416.1701—416.1725  (Subpart  Q) 

Authority  citation  revised 27541 

416.1801—416.1881  (Subpart  R) 

Authority  citation  revised 27542 

416.1901—416.1922  (Subpart  S) 

Authority  citation  revised 27542 

416.2001—416.2098  (Subpart  T) 

Authority    citation    revised; 

section    authority    citations 

removed 27542 

416.2095  Revised 36241 

416.2096  Revised 36241 

416.2097  Redesignated  as 
416.2098:  new  416.2097 
added 36242 

416.2098  Redesignated  as 
416.2099;  new  416.2098  re- 
designated from  416.2097 36242 

Revised 36243 

(e)(2)  example  correctly  re- 
vised  4135 

416.2099  Redesignated  from 
416.2098 36242 

Revised 36244 

416.2101—416.2119  (Subpart  U) 

Authority  citation  revised 27542 

416.2201—416.2227  (Subpart  V) 

Authority  citation  revised 27542 

Chapter  V — Employment  and  Train- 
ing Administration,  Department  of 
Labor 

602    Added 33528 

602.41    Corrected 34343 

626  Revised 42*5 

627  Revised 4268 

628  Revised 4Mg 

629  Revised 4369 

630  Revised 427« 

631  Revised 4276 

654.400—654.417     (Subpart     E) 

Authority  citation  revised 20506 

654.403    Revised;  interim 20506 

Note:  BoMfoc*  indicates  1988  page  numbers. 


Pace 

655  Authority  citation  revised; 
subpart  and  section  author- 
ity citations  removed 20507 

655.0  (a)  amended;  (b)  and  (c) 
removed;  (d)  and  (e)  redesig- 
nated as  (b)  and  (c);  inter- 
im  20507 

655.00    Amended;  interim 20507 

655.000  (a)  amended;  interim 20507 

655.1  (a)  designation  and  (b) 
removed;  interim 20507 

655.90—655.113      (Subpart      B) 

Revised;  interim 20507 

655.200—655.212     (Subpart     C) 

Heading  revised;  interim 20524 

655.200  (a)  and  (b)  redesignat- 
ed as  (b)  and  (c);  new  (a) 
added;  interim 20524 

655.202    (b)(9)(ii)  revised 11466 

655.207    (c)    and   (d)   removed; 

(e)  redesignated  as  (c) 11466 

656  Authority  citation  revised; 
section  authority  citations 
removed 11218,  20596 

656.10    Schedule  A  amended 20596 

656.22  (c)(2)  removed;  (c)(3)  re- 
designated as  new  (c)(2) 20596 

656.26  (c)  amended;  (d) 
through  (h)  removed;  head- 
ing   and    (a)    Introductory 

text  revised 11218 

656.27  Revised 11218 

656.27a    Removed 11219 

656.50    Amended 11219,  20596 

656.61    Removed 20596 

Chapter  VII— Benefit*  Review  Board, 
Department  of  Labor 

801  Revised 27290 

801.2  (a)(2)  corrected 28640 

802  Revised 27292 

Title  20— Proposed  Rules: 

«1 20536,27417 

82 20536.27417 

200 10384,  27907,  43620 

320 30383 

340 30383 

886 36790 

361 143 

365 47601 

404 13014,  19169,  37161,  38466 

410 19169 

416 13014, 

19169.  30169,  34813,  37625,  38466 
606 41463 


614.. 
615.. 
617.. 
626.. 
627.. 
628.. 
629.. 
630.. 
631.. 
654.. 
655.. 
725.. 
802.. 
901.. 
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46604 

10774 

39586 

.23681.26121 
.23681.26121 
.23681.26121 
.23681.26121 
.23681.26121 
.23681.26121 

16770 

16770 

26352 

27300 

1«7 


TITLE  21^FOOD  AND  DRUGS 

Chapter  l->f  ood  and  Drug  Adminis- 
tration, D^partmant  off  Hoalth  and 
Human  Siirvicat 

1  Authority  citation  revised; 
section  \  authority    citations 

remove(^; tt2S 

1.4    Added.;. 282S 

2.125    (e)(H)  added 15717 

5.22    (a)(9)  (V)  and  (vi)  added 41986 

5.80    (b)(1)  tind  (c)  introductory 

text  revli«d:  (d)  added 37764 

5.83    (c)    redesignated    as    (d); 

new  (c)  Added 2225 

5.86    Revis^ 29664 

Revist  cl 29664 

Added 10881 

Revi^d MIT 

ReviElBd i S618 

(h)  revised 36401 

(d)(8)  revised 35064 

16    Authority  citation  revised 4615 

16.26    Add^d 4615 

58    Authortiy  citation  revised 33779 

Technical  correction 36863 

58.1    Existiijig   text    designated 

as  (a);  (b)  added 33779 

58.3  Nomenclature  change;  (c), 
(d),  and  (e)(8)  revised; 
(e)(12)  removed;  (e)  (17)  and 
(18)  amended;   (o)  and  (p) 

added..„. 33779 

58.31    (b)  revised 33780 

58.35  (a)  ^id  (b)  introductory 
text,  (ipi  and  (3)  revised;  (e) 

removed;  OMB  number 33780 

58.41    Revised 33780 

58.43    (c)     jamended;     (e)     re- 

moved.i.| 33780 


5.87 

5.93 

5.100 

5.115 

10.40 

10.95 


Note  UMjin  Indicates  1988  page  numbers. 


Page 
58.45    Amended 33780 

58.49  Revised 33780 

58.53    Removed 33780 

58.61    Revised 33780 

58.63    (b)         revised;         OMB 

number 33780 

58.81    (c)  amended 33780 

58.90    (b)  and  (c)  revised:  OMB 

number 33780 

58.105    (a)    amended;    (b)    re- 
vised; OMB  number 33781 

58.113    (a)(2)  revised 33781 

58.120    (a)        revised;        OMB 

number 33781 

58.130    (d)     and     (e)     revised; 

OMB  number 33781 

58.185    (b)  revised 33781 

58.190    (a)     and     (e)     revised; 

OMB  number 33781 

58.195    (c)  revised;  (g)  redesig- 
nated as  (h);  new  (g)  added....  33781 

58.204    (b)  amended 33782 

58.213    (b)  amended 33782 

58.219    Amended 33782 

60    Added 7805 

70    Authority  citation  revised 49586 

70.50  (c)  added 49586 

73.1496    (a)(1).  (b),  and  (c)  re- 
vised  29665 

Technical  correction 32644 

(a)(1),  (b),  and  (c)  revision  ef- 
fective date  confirmed 42429 

74.102    Eff.  7-31-87 28553 

74.706    Addition  effective  date 

confirmed;  (a)(1)  revised..: 21508 

(a)(1)  revision  effective  date 

confirmed 31990 

74.1102    Eff.  7-31-87 28553 

74.1309    (a)(1)  revised 21305 

Technical  correction 24583 

Effective  date  confirmed 28552 

74.1706    Addition  effective  date 

confirmed;  (c)(2)  revised 21508 

74.2706    Addition  effective  date 

confirmed 21506 

74.3045    (c)(1)  introductory  text 

and  (i)  revised 15945 

Effective  date  confirmed 27542 

74.3602    Added 19722 

Addition  effective   date  con- 
firmed  37286 

74.3710    Added 28690 

Addition  effective  date  con- 
firmed  45938 

81    Authority  citation  revised 42098 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  APRIL  1,  1987  THROUGH  MARCH  31,  19M 


TITLE  21  Chapter  I— Con.  page 
81.1    (a)  and  (b)  tables  amend- 
ed  10882 

(b)  table  amended 15946. 

21305, 25209.  33574.  42098 
(a)  table  amendment  effective 
date    confinned;    (a)    table 

amended 21509 

Technical  correction 24583 

(a)  table  amended 42097 

(b)  table  amended 20, 69M 

81.27    (d)      introductory      text 

table  amended 10882. 

15946,  21306.  25209,  33574,  42097, 
42098 
(d)    introductory    text    table 
amendment    effective    date 
confirmed;  (d)  introductory 

text  table  amended 21509 

Technical  correction 24583 

(d)    introductory    text    table 

amended 20, 69M 

82.102    Eff.  7-31-87 28553 

82.706    Revised 21509 

101.9    (c)(3)  amended 28691 

131    Stay  terminated 29509 

Technical  correction 31123 

133.155  Revised 3743 

133.156  Revised 3743 

172.210    (b)(4)  toble  amended 18911 

172.804    (c)   (8),   (9).   (10),   and 

(11)  request  for  stay  denied 
and  effective  date  con- 
firmed  6S9S 

172.859    (a)  amended 10883 

173.357    (a)(2)  table  amended 39512 

175.105    (c)(5)  table  amended 10884, 

12380,  27800.  29180 

(c)(5)  table  corrected 19857 

175.300    (b)(3)(xxxii)       amend- 
ed  41987 

176.170    (k)(5)  table  amended 17553. 

29667.  43058,  46746 

(b)(2)  table  amended 19724 

(a)(5)  table  corrected 97 

(a)(5)  table  amended S620 

177    Authority      citation      re- 
vised  33803,  39635 

177.1040    (c)  table  amended 33803 

177.1390    Heading  revised 33575 

177.1395    Added 33575 

Technical  correction 36863 

177.1430    Revised 11641 

177.1500    (a)(12)      added;      (b) 

table  amended 26667 

Note:  B«ldfGc«  indicates  1988  page  numbers. 


Page 

Technical  correction 28067 

(a)(4)      revised;      (b)      table 

amended 33575 

(a)(13)  and  (c)(5)  added;  (b) 

table  amended 39635 

(b)  table  corrected 42760 

177.1520    (b)  table  amended 23804 

177.1555    Added 35540 

177.1630    (e)(4)(i)  amended 32917 

177.1660    (c)(1)  amended 20069 

177.2550    (a)  revised 29668 

177.2600    (c)(4)(iil)  amended 35910 

178.1005    (d)  revised 26146 

178.1010    (b)(34)     and     (c)(29) 

added 29842 

(c)(  29)  corrected 34047 

178.2010    (b)  table  amended 20070, 

22301,  30150,  33930,  35541,  35911, 
37446,  43059,  43323 

Technical  correction 24090 

(b)  table  corrected 26764 

178.3295    Table  amended 30920 

178.3570    (a)(3)    table    amend- 
ed  8441 

182.8245    Removed 25211 

184.1245    Added 25211 

184.1259    (a)  revised;  (b)  (8)  and 

(9)  revised 47920 

(a)(2)  corrected 48905 

Technical  correction 43S4 

184.1287    Added „....  25976 

184.1328    Added 42430 

184.1330    (c)  table  amended 5766 

184.1639    Added 10886 

184.1768    Added 10886 

193.15    (b)  removed SS74 

193.70    Removed 9434 

193.84  Removed tS74 

193.85  (c)  removed 9434 

193.87    Removed ...M74 

193.98    Added 29009 

(b)  corrected 31846 

(a)  added 1917 

193.100    Revised 9434 

193.137    Existing  text  designat- 
ed as  (a);  (b)  added 17941 

193.142    Heading  and  text  no- 
menclature change 32293 

193.145    Removed 9434 

193.152    (c)  removed s«74 

193.156    (b),    (c)    and    (d)    re- 
moved  M74 

193.186    (a)  table  amended 5367 

193.215    Removed 9434 

193.219    Removed 9434 
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Pace 

193.235    (b)  ramoved 9434 

193.253    Tabl6  amended 10562 

193.277    (d)  added 41418 

(d)  corrected- 42760 

(c)  removed. St74 

193.284    Removed 9434 

193.301    Retqoved 9434 

193.400    Revlsied 9434 

193.410    Revlaed 27543 

193.415    Removed 9434 

193.430    Heading  and  text  no- 
menclature change 32293 

193.468  Revli^ 3874 

193.469  Removed 8874 

193.472  Addid 10563 

193.473  Addtd 17942 

Technical  ci)b-ection 23137, 

23916,  34903 

193.475  Addfd 43324 

193.476  Add(  sd 39222 

193.477  Add(  sd 21 

193.479    Add(  sd 234 

201    Authority      citation      re- 

vised...  4135 

201.20  (a)  ret1sed:(cradded!!!!!!!!  21509 

201.21  Effecilve  date  deferred 

in  part U 12152 

OMBnumbjeir 4135 

299    Authority      citation      re- 
vised  i. 5369 

299.4    (e)  revised 5369 

310    Authoriiy      citation      re- 
vised  i 30055,  37936 

310.201    (aXfl)  removed;  eff.  5- 

2-88 f^ 15892 

(a)(14)  removed;  eff.  8-12-88 30055 

Technical  correction 34047 

310.305    (b)(4)  revised;  (c)(1)  re- 
designated      as       (c)(l)(i); 

(c)(l)(ii)  aidded 37936 

312.7    Headint  and  (d)  revised; 

OMB  number 19476 

Technical  correction 23628 

312.10    OMB  number 23031 

312.23    OMB  number 23031 

(e)  added 1918 

312.30  OMB  number 23031 

(d)  introdu^ry  text  amend- 
ed  U 1918 

312.31  OMB  number 23031 

(d)  introductory  text  amend- 
ed  

312.32  OMB 

312.33  OMB 


Note: 


^ 1918 

iiumber 23031 

^imiber 23031 

Indicates  1988  page  numbers. 


Page 

312.34  Text  added 19476 

Technical  correction 23628 

312.35  Added 19477 

Technical  correction 23628 

312.36  OMB  number 23031 

312.38    OMB  number 23031 

312.41  OMB  number 23031 

312.42  (b)(3)  added 19477 

Technical  correction 23628 

312.44  OMB  number 23031 

312.45  OMB  nimiber 23031 

312.47    OMB  number 23031 

312.53    OMB  number 23031 

312.55  OMB  number 23031 

312.56  OMB  number 23031 

312.57  OMB  number 23031 

312.59    OMB  number 23031 

312.62    OMB  number 23031 

312.64    OMB  number 23031 

312.66    OMB  number 23031 

312.70    OMB  number 23031 

312.110    OMB  number 23031 

312.120    OMB  number 23031 

312.140    OMB  number 23031 

312.160    OMB  number 23031 

314.80    (a),      (c)      introductory 

text,  (1),  and  (2)(ii)(I». 
(d)(2).  and  (f)  (1),  (3),  and 
(4)  amended;  (c)(2)(iii)  and 

(e)  revised 37936 

331    Petition  denied 33576 

333    Added;  eff.  12-12-88 47322 

333.120    (a)(ll)  corrected 48792 

336    Added:  eff.  5-2-88 15892 

340  Added;  eff.  3-1-89 6105 

341  Authority      citation      re- 
vised  30055 

Technical  correction 34047 

341.3    (b)  and  (c)  added;  eff.  8- 

12-88 30055 

341.14    Added;  eff.  8-12-88 30055 

341.74    Added:  eff.  8-12-88 30055 

(c)(2)  corrected 35610 

341.76    Technical  correction 12521 

341.90    (b)  and  (c)  added;  eff.  8- 

12-88 30057 

349    Added 7090 

369    Authority      citation      re- 
vised  30057,  47324 

369.6    Removed;  eff.  12-12-88 47324 

369.20    Amended;  eff.  5-2-88 15893 

Amended;  eff.  8-12-88 30057 

Technical  correction 34047 

Amended;  eff.  12-12-88 47324 

Amended 7098 
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CHANGES  APRIL  1,  1987  THROUGH  MARCH  31,  1988 


TITLE  21  Chapter  I— Con.  Page 

369.21    Amended;  eff.  5-2-88 15893 

Amended;  eff.  8-12-88 30057 

Technical  correction 34047 

Amended;  eff.  12-12-88 47324 

430.4  (a)(57)  added 42287 

430.5  (a)(90)        and        (b)(92) 
added 42287 

(a)(91)  and  (b)(93)  added 42431 

430.6  (b)(92)  added 42288 

(b)(93)  added 42431 

436.215    (b)      table      amended; 

(c)(9)  added 42432 

Correctly  designated 43966 

(c)(  9 )( i)  corrected 45528 

436.217    Added 42432 

436.362    Added 1919 

436.542    (c)  amended 35912 

440.9a    (b)(l)(i)  revised; 

(b)(l)(ii)(d)  added 42288 

(b)(l)(ii)(d)(4)     formula    cor- 
rected  45281 

440.209.  Redesignated  as 

440.209a;         new         440.209 

added 42288 

440.209a    Redesignated       from 

440.209 42288 

440.209b    Added 42288 

442.19    Added 42432 

Heading  corrected 43966 

(b)(l)(i)    (A)    and    (D)    and 

(iv)(A)  formula  corrected 45528 

442.27    (a)(1)  amended 35912 

442.53a    (b)(l)(iv)(a)  revised 35912 

442.55    Added 44860 

442.119    Added 42433 

(b)(l)(iii)  formula  corrected 45528 

442.127a    (a)(1)  amended 20710 

442.255    Redesignated  as 

442.255a;        new        442.255 

added 44860 

442.255a    Redesignated       from 

442.255 44860 

442.255b    Added 44860 

444.5421    Removed 35912 

452.15    (a)(l)(ii)      and      (b)(2) 
added;  (a)(3)(i)  and  (b)  (4) 

and  (6)  revised 1980 

455.82a    Added 42290 

(b)(l)(iii)(D)  and  (iv)  correct- 
ed  45281 

500.80—500.92       (Subpart       E) 

Added 49586 

510    Authority      citation      re- 
vised  25976 

Note:  ItUfan  indicates  1988  page  numbers. 


510.600    Technical    correction...  10668, 

18495,  23397 
(c)  (1)  and  (2)  tables  amend- 
ed  11041, 

11988.  12153.  18691.  19501.  20385. 
20597.  25212.  25976.  27801.  32540. 
32917.  36022.  36023.  39912.  41295. 
41988 
514.1    (b)(7)   introductory   text 
and      (ii)      revised;      OMB 

number 49588 

514.111    (a)(10)  added 49588 

520   Technical  correction...  10668. 

18495 

Heading  corrected 28067 

520.314    (a)  revised 11989 

520.580    (b)(1)  revised 39512 

520.680    Removed 25213 

520.680a    Removed 25213 

520.680b    Removed 25213 

Correctly  designated 27108 

520.1044c    (a)  revised 48675 

520. 1 193    Added 1 1042 

520.1195    Added 34637 

520.1242a    (f  )(2)(i)  amended 20598 

520.1448a    (b)  removed 27197 

(d)(4)(Ui)  amended 30151 

520.1540    Removed 20597 

520.1660d    (e)  revised 48094 

520.1720a    (b)(5)  removed 36023 

520.2041    Added 37937 

520.2455    Revised 15718 

520.2473b    Added 43059 

522    Technical  correction...l0668. 

18495 
522.56    Added 1 1816 

(a)  corrected 15412 

522.313    Added S3M 

522.540    (b)(2)(ii)      and     (c)(2) 

amended 25212 

(e)(2)  amended 36023 

522.1081  (a)(2)(i)  amended 25212 

522.1183  (e)(1)  revised 18691 

(e)(  1 )  amended 36023 

522.1258  (b)  amended 25212 

522.1660  (c)(1)  (i)  and  (ii) 

amended 19502 

522.1662a  (i)(2)  amended 36023 

522.1680  (b)  revised 18691 

(b)  amended 25212,  36023 

522.1704  (b)(2)  amended 25212 

522.1720  (b)(2)     amended...25212. 

36023 

522.1881  Added 23032 

522.1884  (c)  amended 25212 


MARCH  1988 


QHANGES  APRIL  1,  1987  THROUGH  MARCH  31,  1988 


i 


Page 

522.1940    (d)(9)(iii)      amended; 

(e)  added 45312 

522.2476    Added 24995 

522.2662    (b)  revised 4Mt 

524    Technics  correction...  10668, 

1 1  18495 

Authority  citlation  revised....  4615, 7504 

524. 1 240    Addid 10887 

(b)  amended! 7504 

524.1484h    Removed 4415 

524.1580b    (b)  amended. 18691 

524.1580d    (b)  revised 18691 

(b)  amended. 36023 

529.1044a    Technical        correc- 
tion  ., 10668.18495 

529.1044b    Technical        correc- 
tion  h 10668,  18495 

540.103g    (aKOj)  amended 235 

540.274b    (cX^Xii)        amended; 

(c)(5)  adde^l 32917 

540.874a    (c)(&D(i)      and      (4)(i) 

amended..^ 36023 

544. 110    Remioved 22438 

546.110e    Rempved 235 

546.180h    (a)<l)     and     (c)(4)(i) 

amended...^ 43060 

546.180i    (a)(l|      and      (c)(4)(i) 

amended..!.! 43061 

556.113 

556.170 

556.210 

556.420 

556.500 

556.710 

556.739 

558.4    (d)  table  amended.. 


Add44 5370 

Revised 43061 

Removed 25213 

(b)  revised 15718 

(d)  revised , 24293 

Revised 27683 

Added 24995 


....^ 25213, 

1 1  26956.  39912 

558.45    RemcjUed 39912 

558.76    (d)(3)(Ki)  added 1018 

(a)  amende^! 4010 

558.195    (d)  tt^ile  amended 38924. 

43061.  43062 

558.240    Remkived 25213 

558.265    (c)(5)  added 1011 

558.274    (c)(1)    table    amended; 

(a)(7)  revi^d 29010 

558.311    (d)(Sl>  (i)  and  (ii)  and 

(e)  table  aniended 16240 

(b)  revised:  (e)  introductory 
text  and  (1)  through  (11)  re- 
designated as  (e)(1)  intro- 
ductory text  and  (i)  through 

(xi);  (e)(2l|  ftdded 24996 


Note: 


Indicates  1988  page  numbers. 
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Page 


(b)(S)     added;     (e)(1)     table 

amended 26299 

(b)(3)   amended:   (e)(1)   table 

amended 33804 

(e)(2)(ii)  correctly  revised 33930 

Technical  correction 35518 

(b)(3)  and  (e)(1)  table  amend- 
ed  41988 

(e)(1)  table  amended 48095 

558.325    (a)(l)(iv)  added 28470 

558.342    (c)(3)  added 33804 

Technical  correction 35518 

558.355    (f)(l)(xiii)(b)  and 

(xxi)(6)  revised 13641 

(b)(4)  and  (f)(2)  added 15718 

(b)(13)  and  (f  )(3)(v)  added 27197 

(f  )(3)(ii)  introductory  text  and 

(6)  revised 336 

558.360    (d)(3)  amended 11642 

558.415    (a)  revised 36402 

558.450    (d)(1)  Table  3  amend- 

gjl  24293 

(d)(i)  Tabie  3  corrected. 26401 

(d)(2)(ii)  added 48096 

558.485    (a)(26)  removed 236 

558.525  (a)(  1 )  removed 12521 

558.526  Removed 12521 

558.530    (d)(4)(v)  added 1018 

558.600    Added 26956 

558.625    (b)   (37)   and   (64)   re- 
moved  11041 

(b)(7)  removed 11988 

(b)(70)  removed 12153 

(b)(89>added 27801 

558.630    (b)(10)  amended 28470 

561.20    (b).    (c).    and    (d)    re- 
moved  9435 

561.55    Removed »4S5 

561.90    Removed 9435 

561.96    Added 29009 

(a)  added 1917 

561.98  (b).    (c).    and    (d)    re- 
moved  9435 

561.99  Revised 27545 

561.175    Removed. 9435 

561.195    Removed 9435 

561.225    (a)  table  amended 5367 

561.23 1    Removed 9435 

561.237    Removed 9435 

561.253    (b)  removed 9435 

561.265    Removed 9435 

561.273    (a)  table  amended 12154 

(d)  added 41418 

(c)  removed 8874 

561.277    Removed 8874 
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TITLE  21  Chapter  I— Con.  p^e 

561.280  (b).    (c).    and    (d)    re- 
moved  9435 

561.281  Removed 943S 

561.320    Removed 9435 

561.330    Revised 9435 

561.360    Revised 27543 

561.371    Removed 9435 

561.380    (b)  removed 9435 

561.395    Removed 9435 

561.400.  Heading  and  text  no- 
menclature change 32293 

561.415    Heading  and  text  no- 
menclature change 32293 

561.425    Heading  and  text  no- 
menclature change 32293 

561.430    Table  amended 27544 

Table  amended 234 

561.432  Revised M74 

561.433  Removed 8874 

561.439  Added 10563 

561.440  Added 17941 

561.441  Added 17942 

Technical  correction 23137, 

23916,  34903 

561.442  Added 39222 

561.443  Added 21 

571.115    Added 49588 

573    Authority      citation      re- 
vised  10888 

573.920    Revised 10888 

(c)(1)  corrected 21001 

606    Authority      citation      re- 
vised  , 1 16 

606.121  (h)  revised 1 16 

606.122  (e)  revised 116 

610    Authority      citation      re- 
vised  37450 

Authority  citation  revised 116 

610.45    Added 116 

610.53    (c)  table  amended 37450 

640    Authority      citation      re- 
vised  1 16 

640.2    (f)         revised;         OMB 

number 1 16 

640.5    (f)  added 117 

640.14    Revised 117 

640.23    (a)  revised 117 

640.33    (a)  revised 1 17 

640.53    (a)  revised 117 

640.67    Revised 117 

640.70  (a)(  1 1 )  added 1 17 

640.71  (a)(4)  added 117 

640.72  •(a)(2)      revised:      OMB 
munber 1 17 

Note  loWfao  indicates  1988  page  numbers. 


Page 

660.30—660.36  (Subpart  D)  Re- 
vised; effective  in  part  10-7- 
88 37450 

660.102  Introductory  text 
amended 39637 

660.103  (f)(1)  revised 39637 

660.105    (a)(1)  revised 39637 

680.3  (e)  and  (f)  added;  OMB 
number 37607 

680.4  Removed 37607 

805    Added 27763 

862    Added 16122 

862.1385    (a)  corrected 29468 

862.3750    (b)  corrected 48623 

864    Authority  citation  revised; 

section    authority    citations 

removed 17732 

864.1    Revised 17732 

864.3    Added 17732 

864.5220    (c)  added 17733 

864.5680    (c)  added 17733 

864.7250    (c)  addect. 17733 

864.7300    (c)  added 17733 

864.9205    (c)  added 17733 

864.9245    (c)  added 17733 

866  Authority  citation  revised; 
section    authority   citations 

removed 17733 

866.1    Revised 17733 

866.3    Added 17733 

(b)  and  (c)  corrected 22577 

866.2420    (c)  added 17734 

866.3290    (c)  added 17734 

866.3305    (c)  added 17734 

866.3510    (c)  added 17734 

866.6010    (c)  added 17734 

868    Authority  citation  revised; 

section    authority   citations 

removed 17734 

868.1    Revised 17734 

868.3    Added. 17734 

868.1120    (c)  added 17735 

(c)  corrected 22577 

868.1150    (c)  added 17735 

868.1170    (c)  added 17735 

868.1200    (c)  added 17735 

868.2450    (c)  added 17735 

868.2500    (c)  added 17735 

868.5400    (c)  added 17735 

868.5610    (c)  added 17735 

870    Authority  citation  revised; 

section    authority    citations 

removed 17735 

870.1    Revised 17735 

870.3    Added 17735 
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870. 1025  (c)  added 17736 

870.1350  (c)  added 17736 

870.1360  (c)  added 17736 

870.3300  (c)  added 17736 

870.3375  (c)  added 17736 

870.3450  (c^  ladded 17736 

870.3535  (c)  ladded 17736 

870.3545  (c>  iadded 17736 

870.3600  (c\  ladded 17736 

870.3610  (c^  added 17736 

870.3620  (c>  ladded 17736 

870.3680  (c>  added 17736 

870.3700  (c>  ladded 17736 

870.3710  (c^  added. 17736 

870.3800  (c)  added 17736 

870.3850  (c\  ladded 17736 

870.3925  (c^  ladded 17737 

(c)  revised;  eff.  12-9-87 18163 

(c)  corrected 23137 

870.4230  (c>  added 17737 

870.4260  (c)  added 17737 

870.4320  (c)  added 17737 

870.4350  (c)  added 17737 

870.4360  (c)  added 17737 

870.5200  (c)  added 17737 

870.5225  (c)  added 17737 

870.5300  (c)  added 17737 

870.5550  (c)  added 17737 

872  Added..* 30097 

872.3680    (a)  corrected 34456 

872.6080    (a),  (b).  and  (c)  cor- 
rected....,*  49250 

874.9    Added 32111 

874.1100    C^ibectly       designat- 
ed  ._ 18495 

(b)  revised.. 32111 

874.3540    (h)  revised 32111 

874.4420    (b)  revised 32111 

874.5800    (b)  revised 32111 

876    Authority  citation  revised; 
section    authority    citations 

removed^ 17737 

876.1    Revised 17737 

(d)  correcti0d 22577 

876.3    Adde«. 17737 

876.3350    (c)  added 17738 

876.3630    (c)  added 17738 

876.3750    (chadded 17738 

876.4480    (cD  added 17738 

876.5220    (c)  i  added 17738 

876.5270    (c)  i  added 17738 

876.5280    (c)  added 17738 

876.5540    (c)  added 17738 

876.5860    (c)  added 17738 


Note:  loldfoai  indicates  1988  page  numbers. 


Pace 

876.5870    (c)  added 17738 

876.5955    (O  added.. 17738 

880    Authority  citation  revised; 
section   authority   citations 

removed „ 17738 

880.1    Revised 17738 

880.3    Added 17738 

880.5130    (c)  added 17739 

880.5760    (c)  added 17739 

882    Authority  citation  revised; 
section   authority   citations 

removed 17739 

882.1    Revised 17739 

882.3    Added 17739 

882.1790    (c)  added 17739 

882.1825    (c)  added 17740 

882.5150    (c)  added 17740 

882.5800    (c)  added 17740 

882.5840    (c)  added 17740 

882.5850    (c)  added 17740 

882.5860    (c)  added 17740 

882.5940    (c)  added 17740 

882.5950    (c)  added 17740 

884    Authority  citation  revised; 
section    authority   citations 

removed 17740 

884.1    Revised 17740 

884.3    Added 17740 

884.1060    (c)  added 17741 

884.1100    (c)  added 17741 

884.1185    (c)  added 17741 

884.2050    (c)  added 17741 

884.2620    (c)  added 17741 

884.2685    (c)  added 17741 

884.2980    Added 1566 

Technical  correction SOM 

884.2982    Added 1S66 

Technical  correction SOM 

884.4100    (c)  added 17741 

884.4150    (c)  added 17741 

884.4250    (c)  added 17741 

884.4270    (c)  added 17741 

884.5050    (c)  added 17741 

884.5225    (c)  added 17741 

884.5380    (c)  added 17741 

(c)  revised 36883 

Technical  correction 38171 

884.5940    (c)  added 17741 

886    Added 33355 

888    Added 33702 

Technical  correction 36863 

890    Authority  citation  revised; 
section    authority    citations 

removed 17741 

890.1    Revised 17741 
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TITLE  21  Chapter  I— Con!  i>i«e 

890.3    Added , 17741 

890.3610    (c)  added 17742 

890.3890    (c)  added 17742 

(c)  corrected 22577 

890.5275    (c)  added 17742 

890.5290    (c)  added 17742 

890.5300    (c)  added 17742 

890.5525-  (c)  added 17742 

890.5860    (c)  added 17742 

892    Added : 1567 

Technical  correction 5080 

1240  Authority  citation  re- 
vised  _. 29514 

1240.61    Added 29514 

Chapter    II — Drug    Enforcement    Ad- 
ministration, Department  of  Justice 

1301.11  (c)  and  (d)  revised 20598 

(a)  through  (f )  amended 4963 

1301.12  Revised 20599 

Amended 4963 

1301.13  (a)  through  (c)  amend- 
ed  4963 

1301.22    (aXlO)  revised 17287 

(a)(4)    and    (b)    (5)    and    (6) 
amended 4963 

1301.31  (c)  revised;  (d)  added 20599 

1301.32  (a)  (1)  through  (6)  and 
(8),  (b)  (1)  through  (9)  and 

(c)  amended 4963 

1301.44    (a)  and  (b)  amended 4963 

1301.61    Amended 4963 

1303.12    (f )  amended 4963 

1305.03    Introductory  text 

amended 4963 

1305.05  (a)  revised:  (b)  amend- 

g(j 4963 

1305.06  (a)  and  (b)  amended 4963 

1306.11    (d)    introductory    text 

amended 4964 

1306.22    Technical  correction 13430 

1308.11  (b)  introductory  text 
revised:  (b)  (1)  through  (48) 
redesignated  as  (b)  (2) 
through  (7).  (9)  and  (10), 
(12)  through  (33),  (35) 
through  (40),  (42)  through 
(51),  (53)  and  (54);  new  (b) 
(1),  (8),  (11).  (34),  (41),  and 
(52)  added;  (g)  (1).  (2).  (4), 
(6),  (8),  and  (9)  removed;  (g) 
(3).  (5),  and  (7)  redesignated 
as  (g)  (1),  (2),  and  (3) 20072 


Note: 


indicates  1988  page  numbers. 


Page 

Technical  correction 27198 

(g)  (4)  through  (6)  added 38226 

(g)(2)  removed:  (b)  (12) 
through  (54)  and  (g)  (3) 
through  (6)  redesignated  as 

(b)  (13)  through  (55)  and  (g) 
(2)  through  (5);  new  (b)(12) 
added 501 

(d)(7)  removed:  (d)(8)  through 
(25)  redesignated  as  (d)(7) 
through  (24) 2226 

(b)(12)  correctly  revised 3744 

(d)  (7)  through  (24)  redesig- 
nated   as    (d)    (8)    through 

(25);  new  (d)(7)  added 515S 

1308.12    (f)(2)  added 11043 

(f)(2)  corrected 12285 

1311.02    (d)  revised 17288 

1311.11  (a)  and  (b)  amended 4963 

1311.12  Revised 4963 

1311.21    Revised 17288 

1311.26  Revised. 17288 

1311.32    (d)  revised:  (e)  and  (f) 

redesignated  as  (f)  and  (g); 

new  (e)  added 17288 

(a),  (b)  and  (c)  amended 4963 

1311.42  (a),  (b)(6)  (i)  and  (iv) 
revised 17288 

1311.43  (a)  and  (b)  amended 4963 

1311.44  (a)  and  (b)  revised;  (c) 
through  (e)  redesignated  as 
(e)  through  (g);  new  (c)  and 
(d)  added:  new  (f )  (1)  and  (2) 

and  (g)  (1)  and  (2)  revised 17288 

1311.47    Revised 17289 

1311.53    Revised 17289 

1311.61    Revised 17289 

1312  Authority  citation  re- 
vised  17289 

1312.11  (a)  and  (b)  revised 17289 

1312.12  (a)  introductory  text 
revised 17289 

1312.13  (a)(1)  revised;  (b) 
through  (e)  redesignated  as 
(d)  through  (g);  new  (b)  and 

(c)  added 17289 

1312.18  (a),  (b),  and  (c)(2)  re- 
vised 17290 

1312.21  7a)  arid  (b)  revised 

1312.22  (a)  revised 17290 

1312.23  (b)  through  (d)  redes- 
ignated as  (d)  through  (f); 

new  (b)  and  (c)  added 17290 

1312.27  (a),  (b)  (2)  and  (4)  re- 
vised; (b)(5)  added 17290 
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1312.28    (d)  ^ivlsed 17291 

1312.30    Addlad 17291 

1316.71— ISI^JBI     (Subpart     E) 

Authority  icitation  revised 24446 

1316.74  Am^lided 41418 

1316.75  (b)m  amended 24446 

Tide  21— JVcjf^ed  Rute». 

7 

12 


101.. 
102.. 


103.. 
133.. 

146.. 
161.. 
165.. 
179.. 
181.. 
182.. 


184.. 
186.. 
189.. 
193.. 


201., 


291.. 
310.. 

312.. 
332.. 
341.. 
349.. 
3S2.. 
356.. 
357.. 


358.. 
369.. 


436.. 
452.. 
561.. 


862.. 
864.. 
866.. 
868.. 
870.. 
872.. 
876.. 
880.. 


882.. 


30171 

W 

28843.  42003,  43772 

18921. 

26^IK>.  28067,  30387.  36046.  37715 

17»5 

18922.  26764 

12566. 

35426.  35435.  37715 

19169 

18921.  30387 

18922,  26764 


18923,  26764 

13086, 18772. 46968 

4IM,  noi 

18086. 18772 

13086. 18772 

33952 

31632. 

321|^.  35730.  38199.  38200.  49171 
4 M 


Norr 


31892.  35610 

I7N,  MM,  IMS 

37046 

13107. 

23184.  31892.  35610.  37802 

12431 

171*,  f9H 

31892.  35610 

MVr 

— 33598.  46095 


12114. 15732 

..................................  STOt,  Tvn 

SIN 

31892.  35610 

, MMk  M4S 

25252 

25252 

12193.  31632,  32138 

1S9,4M> 

16139 

1S74,  SOM.  SIM 

1574 

1S74,  SOM 

IS74 

...30107,  30120,  34047, 34343 

1S74 

19735 

1574 

1S74 


kidicates  1988  page  numbers. 


Pue 

884 IS74 

886 33366 

888 33714 

vVMaaaas***  •••■■•••■■■••••  •••••••••••••••»•••••••••••••••••■••«■■■  1 9OT 

1240 .... 22340 

1301 11091 

trsj 

1308 301"4, 

30175, 41736,  41737 
741,  nn.  M14 


TITLE  22— FOREIGN  RELATIONS 

Chapter  I — Paportiwnf  of  State 

2a    Added 12155 

7.5    (bK3),    (g).    (J),    and    (k) 

amended 41560 

7.8  (b)  amended. 41560 

7.9  Amended 41560 

22    Authority  citation  revised......29515 

22.6    Revised. 29515 

31.2  Amended 43193 

31.3  (j)  added 43193 

31.4  (c)  amended 43193 

31.6  (a)  amended. 43193 

31.8   (a)  introductory  text,  (b), 

(c)  and  (d)  amended 43193 

40  Added 42592 

40.1  (d)  and  (f )  corrected 9172 

40.7  (aK9Ki)  and  (28Kv). 
(bKlKiv)  and  (d)  corrected: 
(bKl)  (V)  and  (vi)  correcUy 
revised »l  10 

(a)(14Ki).  (15KU).  (19KU).  and 
(28Ki)  corrected. 9172 

41  Revised 42597 

41.2  (i)  corrected »1 10 

41.12    Table  amended 43894 

Table  correctly  revised 9110 

Table    amendment    effective 
date  corrected  to  expire  11- 

28-87 91 12 

41.21  (dK2)  introductory  text 
corrected;  (dK2Kii)  correctly 
revised 91 1 1 

41.25  (b)  amended 29375 

41.26  (cKlKxiv)  and  (2Kxi) 
corrected 91 1 1 

41.27  (cKl)  (iii),  (xU),  and  (xiii) 
corrected. 91 11 

41.31  (a)  corrected 9172 

41.32  (f)  corrected 9111 

41.53    (a)(4)  corrected 9172 
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LSA— UST  OF  CHI  SECTIONS  AFFECTED 


CHANGES  APtIL  1,  19t7  THIOU6H  MAtCH  31,  19M 


TITLE  22  Chapter  I— Con.  Page 
41.91    (a)(9)(iii)  and  (lOKi)  re- 
vised; interim 17943 

(a)(9)(iii)  and  (lOKi)  revised; 
final 29843 

(a)(19)<i)    and    723)    rev^^ 
(a)(19)<iii)     and     (24)     re- 
moved  43895 

(a)(19)(i)  and  (23)  revision  and 
(a)(19)(iii)  and  (24)  removal 
effective  date  corrected  to 
expire  11-28-87 9112 

41.101  (a)  corrected »l  12 

41.102  (a)(6)  corrected 9112 

41.105    (b)  corrected 9112 

(a)(3)  introductory  text  cor- 
rected  9172 

41.112    (d)(2)  introductory  text 

and  (ii~    orrected 9112 

(c)(2)  corrected 9172 

41.116    (b)  (1)  and  (2)  removed; 

(b)(3)  redesignated  as  (b) 43895 

(b)  (1)  and  (2)  removal  and 
(b)(3)  redesignation  as  (b) 
effective  date  corrected  to 

expire  1 1-28-87 91 12 

42    Revised 42613 

42.11  (b)  table  and  (c)  table 
corrected 91 12 

(a)  table  corrected 9172 

42.12  (a)  removed;  (b)  redesig- 
nated as  (a)  and  table 
amended;  (c)  and  (d)  redes- 
ignated as  (b)  and  (c)  and  re- 
vised; introductory  text  and 
(a)  introductory  text  repub- 
lished  43895 

Effective  corrected  to  expire 

11-28-87 9112 

42.27    Removed 43896 

Removal  effective  date  cor- 
rected to  expire  11-28-87 9112 

42.31    (a)  corrected 9112 

42.51  Revised 43896 

Revision  effective  date  cor- 
rected to  expire  11-28-87 9112 

42.52  Revised 43896 

(b)(3)(iii)  corrected 9112 

Revision  effective  date  cor- 
rected to  expire  11-28-87 9112 

42.53  (b)(2)(ii)  corrected 9112 

42.64    (b)  corrected 91 12 

42.67    (a)(2)  corrected 9112 

42.81    (e)  corrected 9112 

42.83    (a)  and  (b)  corrected 91 12 

Note:  loMfoc*  indicates  1988  page  numbers. 


42.91    (a)(9)(iv)  and  (10)(ii)  re- 
vised; interim 17943 

(a)(9)(iv)  and  (10)(ii)  revised; 
final 29843 

(a)(19)(i)  and  (23)  revised; 
(a)(19)(iii)  and  (24)  re- 
moved  43896 

(a)(19)(i)  and  (23)  revision  and 
(a)(19)(iii)  and  (24)  removal 
effective  date  corrected  to 

expire  11-28-87 9112 

42.111    (b)  revised 43896 

(b)  revision  effective  date  cor- 
rected to  expire  11-28-87 9112 

42.116    (b)  revised 43896 

(b)  revision  effective  date  cor- 
rected to  expire  11-28-87 9112 

42.124  (c)  amended 43896 

(c)  amendment  effective  date 
corrected  to  expire   11-28- 

87 9112 

42.125  Heading  revised;  (a)  and 

(b)  amended;  (c)  removed 43896 

Heading  revision,  (a)  and  (b) 
amendment,  and  (c)  removal 
effective  date  corrected  to 

expire  11-28-87 9112 

42.130    (a)  amended 43896 

(a)  amendment  effective  date 
corrected   to   expire   11-28- 

87 9112 

43    Addition  confirmed 17948 

43.3    (b)  amended 17949 

51    Authority  citation  revised 29515 

51.64    (e)  added 29515 

135    Added;  eff .  10-1-88 WM^  1087 

171    Authority  citation  revised; 
section    authority    citations 

removed 32123 

171.6    Revised 32123 

171.10  (d)  through  (k)  added 32124 

171.11  (a)(7)  revised 32124 

171.12  Revised 32124 

171.13  Revised „  32125 

171.14  Added 32125 

171.15  Added 32126 

Chaptar  II — Agency  for  Intamotional 
D«v«lepm«nt,  International  Dovol- 
opmont  Ceoporation  Agoncy 

201    Authority      citation      re- 
vised  38405 

201.11    (b)(4)  amended 38405 
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212    Author!, ir      citation      re- 
vised  U 11817 

212.35    Revised;  interim 11817 

212.41  (g)  revised;  interim 11818 

212.42  Added;  interim 11819 

224    Added;  interim 13071 

Removed;  interim 20385 

Added;  final! 45312 

ChaptJil  III — P«ac«  Corps 

302  Revised.,^ 47715 

303  Authoritir      citation      re- 
vised  «. tiTS 

303.10    Revised SITS 

307    Revised.|,i 30151 

309    Added...^.; 15719 

Chapter  V— UnitMl  Statat 
lnfe(«iation  Ag«ncy 

502.6    (b)  (3)  and  (5)  removed; 

(a)(3)  revised;  interim 43757 

Technical  correction 47029.  47991 

512    Added...., 43897 

526    Authorii^      citation      re- 
vised  i] 37766 

526.5  (c)   and  (d)   revised;   (e) 
through  (I)  added 37766 

Chapter  Vl^Unilod  States  Arms 
Control  and  Disarmamont  Agency 

601.6  (d)  amkided 9614 

Adde4| 9614 

Revised 10247 

Revis^ 10247 

Removed 1024S 

d 1024S 

)  removed 1024S 

1024S 


601.19 

602.20 

602.21 

602.22 

602.31 

603.5 

603.10 


(g)  rei 
(c)(3)( 
Add 


Chapter  XVf4-African  Development 
Ifoundation 


1506    Added. 
Title  22— i 


.5567 


ProitHoged  Rules: 


41 12001. 

207|2^,  22628,  29542.  32026,  32095 

29542,  32026.  32095 

21820,  23627 


42.. 
135. 
137. 
171. 
208. 
224 
302. 


39015 

.12936.15513 

39015 

20413 

36046 


Note:  ■■idfoM  Itidicates  1988  page  numbers. 


Pace 
303 43772 

502 25384,  26156 

503 26024 

512 25030 

513 39015 

514 20097 

526 22791 

602 27998 

603 27998 

706 55S3 

711 25124,  27902 

1001 37626 

1506 46779 

1510 25124,  27902 


TITLE  23~HIGHWAYS 

Chapter  I — Federal  Highway  Admin- 
istration, Department  of  Transpor- 
tation 

230.204    Footnote  1  revised 36922 

260.407    (a)  revised;  (c)  added 3745 

625.4    (b)(5)  revised 36247 

630.302    (h)  through  (J)  redesig- 
nated as  (i)  through  (k);  new 

(h)  added 31390 

630.305    Revised 31390 

633.101—633.104     (Subpart     A) 

Revised 36920 

635    Authority      citation      re- 
vised  36921 

Authority  citation  revised 1922 

635.103  Revised 45172 

635.104  (a)  and  (b)  amended 45172 

635.113    Revised 36921 

635.124    (a)  revised 1922 

635.126    Revised 36921 

635.129  Added 36921 

635.130  Added 36922 

635.203  (b)        amended;        (f) 
added 45172 

635.204  Revised 45172 

635.205  Revised 45173 

635.309    (d)  amended;  eff.  8-29- 

88 32669 

Introductory  text  and  (e)  re- 
vised  45173 

(k)  corrected;  (n)  revised;  (o) 

added 1921 

635.417    Added 1923 

640.107    (d)  amended 32669 

645    Authority      citation      re- 
vised  2S33 
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TITLE  23  Chapt*r  I— Con.  Pve 

645.205  (b)  and  (c)  redesignat- 
ed as  (c)  and  (d):  new  (b) 

added 2S33 

645.207    (m)  revised 2S33 

645.209    (c)  revised 2833 

645.211    (a)  revised;  (e)  and  (f) 

added 2334 

645.215  (d)(2)  removed;  (d)(3) 
redesignated   as   (d)(2);   (b) 

revised 2834 

650.109    Removed;     eff.     8-29- 

88 32669 

650.801—650.809     (Subpart     H) 

Added 28139 

655.601-^655.607  (Subpart  P) 
MUTCHD  availability;  incor- 
poration by  reference 236 

655.601    (a)  amended 8626 

658.5    (m)  and  (n)  added 2597 

658.13    (d)  revised 2597 

658.13  (c)(1)  revised;  (c)(2)  re- 
moved; (c)(3)  redesignated 
as  (c)(2)  and  revised 2599 

658  Appendix  A  amended 35067 

Appendix  B  added 2599 

659  Authority  citation  re- 
vised  28693 

659.11    Revised 28693 

668.101—668.113     (Subpart     A) 

Revised 21948 

668.107    (b)  corrected 32540 

712.204    (c)(1)  and  (3)  (ii)  and 

(iii)  amended 32669 

(c)(3)(iii)   amended;    (c)(3)(iv) 

removed;  eff.  8-29-88 32669 

752.3  (e)  added 34638 

752.4  (a)  and  (b)  revised;  (e) 
added 34638 

752.11    Revised 34638 

771    Revised 32660 

790    Removed;  eff.  8-29-88 32669 

Chapter  III— Notional  Highwoy  Troff- 
fic  Sofoty  Administration,  Deport- 
ment of  Tronsportotion 

1309.4  (a)(2)  revised;  (a)(3).  (b) 
introductory  text  and  (6) 
amended 27615 

Title  23— Proposed  Rules: 

1-924  (Ch.  I) 3757 

625 47403 

3041 

Note:  ■■Idfow  indicates  1988  page  numbers. 


Pue 

826 1041 

635 45645 

a097 

650 11092.  20726 

655 _ 11502 

~ xns 

658 uea.  M03 

659..„ 7*41 

1204 „ 33422 

1205 33422 

1309 27616 


TITLE  24— HOUSING  AND  URBAN 
DEVELOPMENT 

Subtitle  A— Office  of  the  Secretary, 
Department  of  Housing  and  Urban 
Development 

0    Revised 27113 

14  Added 27126 

15  Authority      citation       and 
heading  revised 12160 

15.1  (g),  (h)  and  (i)  added 12160 

15.2  Revised 12160 

15.72  Revised 12160 

15.73  Revised 12160 

15.74  Revised 12161 

15.81  (Subpart  I)    Redesignated 

as  15.91  (Subpart  J) 12161 

15.81—15.86         (Subpart         I) 

Added 12161 

15.91   (Subpart  J)    Redesignat- 
ed from  15.81  (Subpart  I) 12161 

17.60—17.161   (Subpart  C)    Au- 
thority citation  revised 35414 

17.65    (a)  and  (b)  introductory 

text  and  (1)  revised 35414 

20.10    Introductory      text      re- 
vised  27130 

24    Revised;   interim   (effective 

date  pending) 37116 

Eff.  1 1-16-87 42634 

25.9    (e)  revised 15304 

42  Revised;   interim;   eff.   4-2- 

89 4965 

43  Removed;  interim;  eff.  4-2- 

89 49*5 

44.1    (d)  revised;  eff.  10-1-88 8056 

44.15    Revised;  eff.  10-1-88.. 
85    Added;  eff.  10-1-88 
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Chaptar  I— oiffic*  of  Assistant  S*cr«- 
tary  for  B^imiI  Opportunity,  Do- 
partmont  il  Housing  and  Urban 
DovolopmoM 

I  Pace 

111.106    OMB  number 9M9 

111.108   (e)   idded:    eff.    10-1- 

88 LL „„ 1057 

OMBnumb^t M69 

lis    List  of  Jurisdictions 15304 

Determinatikin  of  list 

changes....!! 41419 

Determinatiiqn         of         list 
changes. 


Cliaptor  II— Offico  of  Assistant  Soc- 
rotary  for  Housing — Fodoral  Hous- 
ing Commiksionor,  Doportmont  of 
Housing  and  Urban  Dovoiopmont 

200.163    (a)(2>  revision  eff.  8-1- 

87 L. 28470 

(a)(2)  revis^  (effective  date 

deferred)..,^ 48201 

(b)(5)(xi)  added;  (c)  and  (d)(6) 
revised  (el|i]ective  date  pend- 
ing)  3202 

(a)(2)  correcjtied 3a07, 449S 

(b)(5)(xi)  adi4ition  and  (c)  and 

(d)(6)  revision  eff.  5-1-88 6601 

(a)(2)  revision  eff.  3-28-88 9M9 

200.180—200.184     (Subpart    G) 

Removed...^ 846 

Removal  eff!ective  date  cor- 
rected  6601 

201    High-cost  limits 11643. 

17397.  282&0.  32126.  34903.  37607. 
42634.  45322 

High-cost  li^ilts 3365, 

6922,9369 

Authority  citation  revised ssso 

201.10  (f)  intaioductory  text  re- 
moved; (f)(2)  revised 33406 

(g)  added;  eff.  4-27-88 isao 

201.11  (c)  revised 33406 

201.18  Revised 33406 

201.19  Added.] 33406 

201.30  (a)  revted 33407 

201.32  (d)(3)  added 33407 

201.50  (a),     (b)     introductory 

text.  (2).  (3).  and  (4).  and  (c) 

revised _ 33407 

201.54    (c)  revised 33407 

203    High-cost  limits 11643. 


Note 


todicates  1988  page  numbers. 


Page 
17397.  28250,  32126.  34903.  37607. 
42634.  45322 

High-cost  limits 3365, 

6922,9369 
Authority  citation  revised 

203.18  (f)  removed;  eff.  4-27- 
88 

203.18b    (a)(i)  and  7b)  revised; 

eff  4-27-88 
203. 18d    Added;  eff !  4-27^.........' 

203.19  (c)  removed;  eff.  4-2ff- 
88 

203.28  (d)  removed;  (e)  and  (f) 
redesignated  as  (d)  and  (e); 

eff.  4-27-88 

203.43  Amendments  at  52  FR 
4139     confirmed;     effective 

date  deferred 37286 

Amendments  at  52  FR  4139 

eff.  11-6-87 44861 

(c)  (1).  (3)  and  (4)  revised; 

(c)(5)  added;  eff.  4-27-88 8330 

203.43b    Removed;     eff.     4-27- 

88 8881 

203.43c    (a)    revision    eff.    8-1- 

87 28470 

(a)  revised  (effective  date  de- 
ferred)  48201 

(a)  revised;  eff.  4-27-88 8831 

(a)  revision  at  53  FR  48201 

eff.  3-28-88 9369 

203.431    Addition  eff.  8-1-87 28470 

(c)  revised;  eff.  4-27-88 8331 

203.43J    Added    (effective    date 

pending) 48201 

Addition  eff.  3-28-88 9369 

203.45  (g)  revised  (effective 
date  pending) 48201 

(g)  revised;  eff.  4-27-88 8331 

(g)  revision  at  52  FR  48201 
eff.  3-28-88 9869 

203.46  Removed 32756 

Technical  correction 33680 

203.47  (g)    revised;    eff.    4-27- 

88 8381 

203.49  (h)  and  (i)  revised;  eff. 
4-27-88 8881 

203.50  (i)  revised  (effective 
date  pending) 48201 

(b)  revised;  eff.  4-27-88 8331 

(i)  revision  eff.  3-28-88 9869 

203.259a    Revised;  eff.  4-27-88 8381 

203.350  (d)  redesignated  as  (e); 
new  (d)  added  (effective 
date  pending) 48202 
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TITLE  24  Chapter  II— Con.  Pace 

(d)  redesignation  as  (e)  and 
new  (d)  addition  eff.  3-28- 
88 9869 

203.355  Introductory  text  re- 
vised (effective  date  pend- 
ing)  48202 

Introductory  text  revision  eff. 
3-28-88 9M9 

203.369    Added 43«7 

203.402    (o)  revised 43M 

203.439  Undesignated  center 
heading  and  section  addi- 
tion eff.  8-1-87 28470 

203.439a  Undesignated  center 
heading  and  section  added 

(effective  date  pending) 48202 

Undesignated  center  heading 
and  section  addition  eff.  3- 
28-88  9869 

203.604    (br  revision   eff.    8-i" 

87 28470 

(b)    revised    (effective    date 

pending) 48202 

(b)  revision  eff.  3-28-88 9869 

203.640  (a)  introductory  text 
revised  (effective  date  pend- 
ing)  48202 

(a)  introductory  text  revision 
eff.  3-28-88 9869 

203.641  (c)  amended 37938 

203.643    (c)(3)  amended 37938 

203.645    (a)    revised    (effective 

date  pending) 48202 

(a)  revision  eff.  3-28-88 9869 

203.654    Revised  (effective  date 

pending) 48203 

Revision  eff.  3-28-88 9869 

203.666  Undesignated  center 
heading  and  section  added 

(effective  date  pending) 48203 

Undesignated  center  heading 
and  section  addition  eff.  3- 

28-88 9869 

203.670    Revised  (effective  date 

pending) 874 

Revision  eff.  4-1-88 8636 

203.673  Revised  (effective  date 
pending) 874 

Revision  eff.  4-1-88 8626 

203.674  Revised  (effective  date 
pending) 874 

Revision  eff.  4-1-88 8626 

203.675  Revised  (effective  date 
pending) 875 

Note:  ■•idfao  indicates  1988  page  numbers. 


rate 

Revision  eff.  4-1-88 8626 

203.676  Revised  (effective  date 
pending) 875 

Revision  eff.  4-1-88 8626 

203.677  Revised  (effective  date 
pending) 875 

Revision  eff.  4-1-88 8626 

203.678  Revised  (effective  date 
pending) 875 

Revision  eff.  4-1-88 8626 

203.679  Revised  (effective  date 
pending) 876 

Revision  eff.  4-1-88 8626 

203.680  Revised  (effective  date 
pending) 876 

Revision  eff.  4-1-88 8626 

203.681  Revised  (effective  date 
pending) 876 

Revision  eff.  4-1-88 8626 

203.682—203.683    Removed   (ef- 
fective date  pending) 876 

Removal  eff.  4-1-88 8626 

204  Authority      citation      re- 
vised  8882 

204.1    Amendment  eff.  8-1-87 28470 

Amended  (effective  date  pend- 
ing)  48203 

Amended:  eff.  4-27-88 8882 

Amendment  eff.  3-28-88 9869 

204.400    Amended 37938 

205  Authority      citation      re- 
vised  

205.68  Revised;  eff.  4-27-88 

205.69  Added:  eff.  4-27-88 

207.4    (a)(2).   (b)(1)   and   (c)(1) 

revised:  eff.  4-27-88 8882 

207.16a    Added;  eff.  4-27-88 8882 

207.32    (d)  added;  eff.  4-27-88 8882 

207.32a    (a)(4)  revised 31992 

(b)  revised;  eff.  4-27-88 8882 

213    Authority      citation      re- 
vised  48203 

213.7    (a)(2),  (d)(1)  and  (g)  re- 
vised; eff.  4-27-88 8883 

213.19a    Added:  eff.  4-27-88 8883 

213.519    Added;  eff.  4-27-88 8883 

213.751    (b)  amendment  eff.  8- 

1-87 28470 

(b)   amended   (effective   date 

pending) 48203 

(b)  amendment  eff.  3-28-88 9869 

213.800    Revision  eff.  8-1-87 28470 

Revised  (effective  date  pend- 
ing)  48203 

Revision  eff.  3-28-88 


MARCH  1988 
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Page 
215.1    Ameikded 34112 

215.20  (b)(2^  removed 846 

(b)(2)  renfoval  effective  date 

corrected 6401 

215.21  (a)  I  land  (c)  revised: 
(b)(8)  bknended:  (d)  re- 
moved; Kp)  redesignated  as 

(d) ii 34112 

215.22  AddM  (effective  date 
pending), 1 142 

Addition  eft.  3-4-88 6601 

215.55    (a)  iw^ended S46 

(a)  amen^tient  effective  date 

corrected^ 6601 

220.1    (a)  amendment  eff.  8-1- 

87 u 28470 

(a)   amenoM   (effective   date 

pending).l 48203 

(a)  amendment  eff.  3-28-88 

220.100    (a)  Amended;  eff.  4-27- 

88 j., 

220.251    (a)  bmendment  eff.  8- 

1-87 L 28470 

(a)   amended   (effective   date 

pending).! 48203 

(a)  amendittent  eff.  3-28-88 9S69 

220.507  (a)j  (b).  and  (c)(1)  re- 
vised; eff.  4-27-88 , 

220.900    Revision  eff.  8-1-87 


28470 

48203 
...9669 


Revised  (effective  date  pend- 
ing)  .L. 

Revision  ejff.  3-28-88 

221  Authorjity  citation  re- 
vised  L 37289 

221.1    (a)  abiendment  eff.  8-1- 

87 1.. 28470 

(a)   amended   (effective   date 

pendingli 48204 

(a)  amendment  eff.  3-28-88 9869 

221.251    (a)  lunendment  eff.  8- 

1-87 „ 28470 

(a)   amend^   (effective   date 

pending) 48204 

(a)  amendment  eff.  3-28-88 

221.514  (a)U).  (b)  and  (c)(1)  re- 
vised; eff.  4-27-88 

221.519b    Added;  eff.  4-27-88 

221.524    (a)<l)(ii)  amended 616 

(a)(l)(ii)  amendment  eff.  3-4- 

88 6601 

221.544  (a)<4)  removed;  (a)(3) 
revised  (effective  date  de- 
ferred)...^ ^ 37289 

Eff.  11-6-8't **8«1 

Note  ■■Wfai>  indicates  1988  page  numbers. 


Page 
221.560    (d)    added;    eff.    4-27- 

88 8804 

221.800    Revision  eff.  8-1-87 28470 

Revised  (effective  date  pend- 
ing)  48204 

Revision  eff.  3-28-88 9869 

222.1    (a)  amendment  eff.  8-1- 

87 28470 

(a)   amended   (effective   date 

pending) 48204 

(a)  amendment  eff.  3-28-88 9869 

222.251    (a)  amendment  eff.  8- 

1-87 28470 

(a)   amended   (effective   date 

pending) 48204 

(a)  amendment  eff.  3-28-88 9869 

222.400    Revision  eff.  8-1-87 28470 

Revised  (effective  date  pend- 
ing)  48204 

Revision  eff.  3-28-88 :....  9869 

226.1    (a)  amendment  eff.  8-1- 

87 28470 

(a)   amended   (effective   date 

pending) 48204 

(a)  amendment  eff.  3-28-88 9869 

226.251    (a)  amendment  eff.  8- 

1-87 28470 

(a)   amended   (effective   date 
pending) 48204 

(a)  amendment  eff.  3-28-88 9869 

226.300    Revision  eff.  8-1-87 28470 

Revised  (effective  date  pend- 
ing)  48204 

Revision  eff.  3-28-88 9869 

227.500  (b)  amendment  eff.  8- 

1-87 28470 

227.501  (b)  amended  (effective 
date  pending) 48204 

(b)  amendment  eff.  3-28-88 9869 

227.751    (a)  amendment  eff.  8- 

1-87 28470 

(a)   amended   (effective   date 

pending) 48204 

(a)  amendment  eff.  3-28-88 9869 

227.800    Revision  eff.  8-1-87 28470 

Revised  (effective  date  pend- 
ing)  48204 

Revision  eff.  3-28-88 

231.3    (a)  revised;  eff.  4-27-88 

231.5  Revised;  eff.  4-27-88 

231.6  (a)  revised;  eff.  4-27-88 888S 

232.42    Revised;  eff.  4-27-88 8885 

232i44    Added;  eff.  4-27-88 8885 

232^560    (a)  revised 17751. 

18228.  35068.  41989.  44385 
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TITLE  24  Chapter  II— Con.  piwe 

(a)  revised 3366 

Heading  and  (a)  revised;  eff. 
4-27-88 8M5 

232.586    Added;  eff.  4-27-88 MtS 

234  High-cost  limits 11643, 

17397,  28250.  32126,  34903,  37607. 
42634,  45322 

Authority  citation  revised 37289 

High-cost  limits 3365, 

692^9•69 
234.1    (d)  and  (Ic)  revised;  (o), 

(p)  and  (q)  added 33807 

234.26  Revised 33807 

234.27  (b)    revised;    eff.    4-27- 

88 8835 

234.52  Addition  at  52  FR  4140 
confirmed;  effective  date  de- 
ferred  37286 

Addition  at  52  FR  4140  eff. 

11-6-87 44861 

(a),  (c)  and  (d)  revised;   (e) 

added;  eff.  4-27-88 8885 

234.53  Added;  eff.  4-27-88 8886 

234.59    Removed 33808 

234.63    Revision  eff.  8-1-87 28470 

234.76    Removed 32756 

Technical  correction 33680 

234.79    (4)  revised;  eff.  4-27-88 8886 

234.520    (a)(2Kiii)         removed; 

(a)(2)(ii)    revised    (effective 

date  deferred) 37289 

Eff.  11-6-87 44861 

234.525    (b)   revised;   eff.   4-27- 

88 8886 

234.530    (a)  and  (b)(1)  revised; 

eff.  4-27-88 8886 

235  Authority  citation  re- 
vised  846 

235.1  (a)  amendment  eff.  8-1- 

87 28470 

(a)   amended   (effective   date 

pending) 48204 

(a)  amendment  eff.  3-28-88 9869 

235.2  (f)  removed 846 

(f)  removal  effective  date  cor- 
rected  6601 

235.5    (g)  removed 846 

(g)  removal  effective  date  cor- 
rected  6601 

235.9  (a)  revised 17752, 

18229,  35068,  41989.  44385 
(a)  revised 3366 

235.10  (e)  removed 846 

Note:  toMfoc*  indicates  1988  page  numbers. 


Page 

(e)  removal  effective  date  cor- 
rected  6601 

235.13    Removed 846 

Removal   effective   date   cor- 
rected  6601 

235.201    (a)  amendment  eff.  8- 

1-87 28470 

(a)   amended   (effective   date 

pending) 48205 

(a)  amendment  eff.  3-28-88 9869 

235.325    (c)  removed 846 

(c)  removal  effective  date  cor- 
rected  6601 

235.375    (a)(1)  and  (e)  amended; 

(a)(5)  removed 846 

(a)(1)    and    (e)    amendments 
and  (a)(5)  removal  effective 

date  corrected 6601 

235.540    (a)  revised 17752, 

18229.  35068.  41989.  44385 
(a)  revised 3366 

236.2  Amended 34112 

236.3  (a)  and  (c)  revised;  (b)(8) 
amended;  (d)  removed;  (e) 
redesignated  as  (d) 34113 

236.30    (a)(l)(i)  amended 616 

(a)(l)(i)  amendment  eff.  3-4- 

88 6601 

236.80    (a)  amended 846 

(a)  amendment  effective  date 

corrected 6601 

236.710    Amended 846 

Amendment     effective     date 

corrected 6601 

237.5    Revision  eff.  8-1-87 28470 

Revised  (effective  date  pend- 
ing)  48205 

Revision  eff.  3-28-88 9869 

240  Authority  citation  re- 
vised  8886 

240.1    Amendment  eff.  8-1-87 28470 

Amended  (effective  date  pend- 
ing)  48205 

Amended;  eff.  4-27-88 8886 

Amendment  at  52  FR  48205 

eff.  3-28-88 9869 

240.400    Revision  eff.  8-1-87 28470 

Revised  (effective  date  pend- 
ing)  48205 

Revision  eff.  3-28-88 

241.165    Added:  eff.  4-27-88 

241.586    Added:  eff.  4-27-88 

242  Authority  citation  re- 
vised  

242.96    (d)  added:  eff.  4-27-88 
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PMte 


242.97    AddeA  eff.  4-27-88. 

243  Authoriiy  citation  correct- 
ed  \l 17949 

243.1    (a)  coiTOcted 17949 

244  Authority      citation      re- 
vised.  II 

244.69    Addeft  eff.  4-27-88 

247    Authority      citation      re- 
vised  • 

247.1  Amen^ 

247.2  (e)re\ 

247.3  (c)    rcj^on    at    51    FR 
11219  conjijirmed  and  amend- 


t4|lei 


amendment  at 
effective  date  cor- 


.M01 


ed.. 
Revision 
53FR84< 

250.2    Re^^sed;  eff.  4-27-88... 

250.136    Added;  eff .  4-27-88. 

251  Authority  citation  re- 
vised  ►^ 37289 

Authority  <^i|tation  revised 

251.1  (c)  reitooved;  (d)  through 
(g)  red^ignated  as  (c) 
through  m;  ett.  4-27-88 

251.109    Addjeid:  eff.  4-27-88 

251.203    (a)  revised;  eff.  4-27- 

88 .f4. 

(a)  correcteki 10071 

251.501  (a)(4)  removed;  (a)  (2) 
and    (3)    revised    (effective 

date  defeM«d) 37289 

Eff.  1 1-6-87^ 44861 

255.1  (c)  reqaoved;  (d)  through 
(h)  redesignated  as  (c) 
through  ky.  eff.  4-27-88 0007 

255.107    (c)  trended. 16241 

255.109    Addjad;  eff.  4-27-88 

255.203    (a)  Devised;  eff.  4-27- 


(a)  introductory  text  correct- 
ed.  ^, 10071 

255.206    (a)  i^vised. 31992 

255.405  RedfaBJgnated         from 
255.406... 16241 

255.406  Redesignated             as 
255.405... 16241 

255.706    (g)  revised 16241 

255.801    Amended. 16241 

255.820    Amended 16241 

255.824    Amended. 16241 

Indicates  1988  page  numbers. 


Note 


Oioptar 

Moitgog*  AModoMon,  Dvportmwit 
of  Housing  and  Urban  Davalop- 
mant 

Face 

300    Attorneys-in-fact  list 6M1 

390.7    (b)  revision  eff.  11-1-87 37608 

390.27    (b)   revision   eff.    11-1- 

87 37608 

390.43    (c)    revision   eff.    11-1- 

87 37608 

Oiaptor  V— Offk*  of  Assistant  Soc- 
rotary  for  Community  Planning 
and  Povolopmont,  Dopailmoiil  of 
Housing  and  Urban  Dovolopmont 

511.11    (fK3KiiiKB)  corrected 11598 

(c)  revised;  eff.  10-1-88 0057 

511.32  Suspended 11467 

511.33  Heading    and    (b)    re- 
vised  25595 

511.76    Added;  eff.  10-1-88 0057 

570.4    (e)  revised;  eff.  10-1-88 00S8 

570.200  (d)(2)  and  (fKlKU)  re- 
vised; eff.  10-1-88 i058 

570.201  (b)  revised;  eff.   10-1- 

88 OOM 

570.402  (fK4KU)    revised;    eff. 
10-1-88 OOM 

570.403  (i)(l)  revised;  eff.  10-1- 
88 

570.458    (c)(1)  and  (14)(ix)  (L) 
and  (M)  revised;  eff.  10-1- 

570.464    Revised;  eHi^^^^      0058 

570.500—570.513     (Subpart     J) 

Revised;  eff.  10-1-88 0050 

570.610  Revised;  eff.  10-1-88 

570.611  (a)  (1)  and  (2)  revised, 
eff.  10-1-88 

570.801    (cK2)  revised;  eff.  10-1- 

570.804    (b)(7Ki)    revised;    efif. 
10-1-88 

570.905  (b)  revised;  eff.  10-1- 
88 

570.906  Removed;     eff.     10-1- 
88 

570.907  (a)  revised;  eff.   10-1- 
88 

571.502    (e)  revised;  eff.   10-1- 
88 


62 


LSA— LIST  Of  cm  SECTIONS  AHVCTiD 


CHANGES  APIH.  1,  19S7  TNtOUGH  MARCH  31,  1988 


TITLE  24  Choplttr  V— Con.  Pwe 

571.503  (d)(2Kiil)  and  (3)  re- 
vised; eff.  10-1-88 

571.607  (a)  (1)  and  (2)  revised; 
eff.  10-1-88 

575    Added      (effective      date 

pending) 38869 

Eff.  12-2-87 44861 

575.59    (b)  and  (e)  revised;  eff. 

10-1-88 8064 

575.63    Revised;  eff.  10-1-88 8065 

590.11    (a)(1)  revised;  eff.  10-1- 

88 8065 

Chapter  VIII— Offic*  of  Hi*  Assistant 
Secretary  for  Housing — Fodoral 
Housing  Commissionor,  Doportmont 
of  Housing  and  Urban  Dovolop- 
mont  (SocHon  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program) 

812.1  (a)  (1)  and  (2)  revision  at 
51  FR  11219  confirmed  and 
amended;  (a)(3)  removed 846 

Amendments  and  removal  at 
53  FR  846  effective  date  cor- 
rected  6601 

812.2  Revision  at  51  FR  11219 
removed 846 

Removal  at  53  FR  846  effec- 
tive date  corrected 6601 

812.5  Removed 846 

Removal  effective  date  cor- 
rected  6601 

812.6  Removed „ 846 

Removal  effective  date  cor- 
rected  6601 

812.7  Removed 846 

Removal  effective  date  cor- 
rected  6601 

813.102    Amended 34113 

813.106  (a)  and  (c)  revised; 
(b)(8)  amended;  (d)  re- 
moved; (e)  redesignated  as 
(d) 34113 

842  Authority  citation  correct- 
ed  _ 17949 

842.1    (a)  corrected 17949 

850.33    (a)    revised;    eff.    10-1- 

88 8065 

850.35    (g)    revised;    eff.    10-1- 

88 8065 

850.69    Revised;  eff.  10-1-88 8065 

Note:  ioU«»ct  indicates  1988  page  numbers. 


880.504    (e)  removed 846 

Removal  at  53  FR  846  effec- 
tive date  corrected 6601 

880.601  (b)  revision  at  51  FR 
11225  confirmed  and  amend- 
ed  846 

(b)  revised  (effective  date 
pending) 1 145 

Revision  and  amendment  at 
53  FR  846  effective  date  cor- 
rected;   revision   at   53   FR 

1142  eff.  3-4-88 6601 

880.603  (c)  (1)  and  (3)  amend- 
ed  846 

(b)  introductory  text,  (2)  and 
(3)  revised  (effective  date 
pending) 1145 

Amendments  at  53  FR  846  ef- 
fective date  corrected;  revi- 
sions at  53  FR  1142  eff.  3-4- 

88 6601 

880.607  (b)(3)  revision  at  51  FR 
11225  confirmed  and  amend- 
ed  846 

Revision  and  amendment  at 
53  PR  846  effective  date  cor- 
rected  6601 

880.613    Added   (effective   date 

pending) 1 146 

Addition  eff.  3-4-88 6601 

881.504    (e)  removed 846 

Removal  at  53  FR  846  effec- 
tive date  corrected 6601 

881.601  (b)  revision  at  51  FR 
11225  confirmed  and  amend- 
ed  846 

(b)  revised  (effective  date 
pending) 1 148 

Revision  and  amendment  at 
53  FR  846  effective  date  cor- 
rected;  revision   at   53   FR 

1148  eff.  3-4-88 6601 

881.603  (c)  (1)  and  (3)  amend- 
ed  846 

(b)  introductory  text.  (2)  and 
(3)  revised  (effective  date 
pending) 1 149 

Amendment  at  53  FR  846  ef- 
fective date  corrected;  revi- 
sions at  53  FR  1149  eff.  3-4- 

88 6601 

881.607  (b)(3)  revision  at  51  FR 
11225  confirmed  and  amend- 
ed  846 


1 


MARCH  1988 
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Pmge 

Revision  and  amendment  at 
53  FR  846:  Effective  date  cor- 
fgft^g^ '   6601 

881.613    Added  (effective   diite 

pending)..].^ 1 149 

Addition  ef  £.  3-4-88 6601 

882.116  (c)  ilQvision  at  51  FR 
11225  conitrmed  and  amend- 
ed; (m)  anitnded. 047 

(c)  revised  (effective  date 
pending)..;.^ 1 152 

Revision  arid  amendments  at 
53  FR  847  effective  date  cor- 
rected;  revision   at   53   FR 

1152  eff.  3h4-88 6601 

882.118  (aKl>  revision  at  51  FR 
11225  confirmed  and  amend- 
ed  ^ M7 

Revision  aM^  amendment  at 
53  FR  847  effective  date  cor- 
rected.  II 6601 

882.209  (m)(  I)  revised 341 14 

(a)  (2)  and  <t)  and  (m)(l)  revi- 
sion at  si  FR  11226  con- 
firmed; (»H2>(ii)  and  (k)(4) 
removed:  (aK2)(iii)  redesig- 
nated as  (a)(2Kii);  (a)(2)(i) 
amended., B47 

(a)  (2)  and  (7)  revised  (effec- 
tive date  pending) 1152 

Revision  and  amendments  at 
S3  FR  847  effective  date  cor- 
rected; revisions  at  S3  FR 
1152  eff.  3-4-88 6601 

882.210  (e)  resnoved 147 

Removal  a^  53  FR  847  effec- 
tive date  corrected. ~660l 

882.212    (a)  and  (c)  amended S47 

Amendments  at  53  FR  847  ef- 
fective daite  corrected 6601 

882.216    (a)(4)  added  (effective 

date  pendiig) 1152 

Addition  at;  63  FR  1152  eff.  3- 

4-88 :U ••01 

882.219    Addiad   (effective   date 

pending)!. 1 152 

Addition  eff.  3-4-88 ••Ol 

882.315    (b)(1)  revised 4J90 

Effective  date  corrected. 7734 

882.320    (d)  I  removed;    (b)    re- 
vised  fi 4390 

Effective  dfttte  corrected. 7734 

882.408    (c)(i)  revised 19725 
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Note 


20-145  (3) 


ndicates  1988  pace  numbers. 


3-88-3 


882.514  (aKl)  revision  at  51  FR 
11226  confirmed  and  amend- 
ed  347 

(aKl).  (b)  and  (f)  revised  (ef- 
fective date  pending) 1155 

Revision  and  amendment  at 
53  FR  847  effective  date  cor- 
rected; revisions  at  53  FR 
1155  eff.  3-4-88 ••Ol 

882.515  (a)  and  (c)  amended 347 

882.516  (e)  revised;  eff.   10-1- 

g3 t065 

882.517  Added  (effective  date 
pending) 1 156 

Addition  eff.  3-4-88 6601 

883.605    (e)  removed 347 

Removal  at  S3  FR  847  effec- 
tive date  corrected. ••Ol 

883.702    (b)  revision  at  51  FR 

11226  confirmed  and  amend- 
ed  347 

(b)  revised  (effective  date 
pending) 1159 

Revision  and  amendment  at 
S3  FR  847  effective  date  cor- 
rected;  revision   at   S3   FR 

1159  eff.  3-4-88 ••01 

883.704  (c)  (1)  and  (3)  amend- 
ed.  W 

(b)  Introductory  text.  (2)  and 
(3)  revised  (effective  date 
pending) 1 15» 

Amendments  at  S3  FR  847  ef- 
fective date  corrected:  revi- 
sions at  53  FR  1159  eff.  3-4- 

88 ••Ol 

883.708    (b)(3)  revision  at  51  FR 

11227  confirmed  and  amend- 
ed  347 

Revision  and  amendment  at 
53  FR  847  effective  date  cor- 
rected  ••Ol 

883.714    Added   (eitifectlve  date 

I)endlng) 1 159 

Addition  eff.  3-4-88 ••Ol 

884.118  (a)  (3)  and  (7)  revision 
at  51  FR  11227  confirmed 

and  amended 347 

(a)(3)  revised  (effective  date 

pending) i  W2 

Revisions  and  amendment  at 
S3  FR  847  effective  date  cor- 
rected; revision  at  S3  FR 
1162  eff.  3-4-88 ••Ol 
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TITLE  24  Choptar  VIII— Con.  p>«e 

884.214  (b)  (1)  and  (2)  revised; 
(b)(7)  added  (effective  date 

pending) i  }a 

Revisions  and  addition  at  53 

PR  1162  eff.  3-4-88 6601 

884.216    Amended M7 

Amendment  at  53  FR  847  ef- 
fective date  corrected 6601 

884.218    (a)  and  (c)  amended 847 

Amendments  at  53  FR  847  ef- 
fective date  corrected 6601 

884.223    (e)  removed 047 

Removal  at  53  FR  847  effec- 
tive date  corrected 6601 

884.226    Added   (effective   date 

pending) 1 163 

Addition  eff.  3-4-88 6601 

885    Interest  rate 41989 

Authority  citation  revised SSOi 

885.5    Amendment  confirmed 2901 1 

885.210    Introductory  text  and 

(a)  redesignation  as  (a)  and 

(b)  and  new  (a),  (b)  (9),  (13) 
and  (23)(i)  revision  con- 
firmed  29011 

885.220  (d)(1)  revision  con- 
firmed  29011 

885.410  (b).  (c)  and  (f)(1)  re- 
vised; eff.  4-27-88 M88 

885.412    Addition  confirmed 29011 

885.416  (c)  revision  con- 
firmed  29011 

886.101  (a)  revised;  (b)  re- 
moved; (c)  redesignated  as 

(b) 3360 

886.102  Amended 336S 

886. 106    (c)  removed 3368 

886.119    (a)  (3)  and  (7)  revision 

at  51  FR   11227  confirmed 

and  amended 847 

(a)(3)  revised  (effective  date 

pending) 1 165 

(a)(5)  removed 3368 

Revisions  and  amendment  at 
53  FR  847  effective  date  cor- 
rected; revision  at  53  FR 
1165  eff.  3-4-88 6601 

886.121  (b)    revised    (effective 

date  pending) 1166 

Revision  at  53  FR  1166  eff.  3- 
4-88...; 6601 

886.122  Removed 3S68 

886.127  Revised 3S68 

886.128  Revised 3369 

Note  ■■W«m  indicates  1988  page  numbers. 


Page 

886.129    (e)  removed 847 

Removal  at  53  FR  847  effec- 
tive date  corrected 6601 

886.132    Added   (effective   date 

pending) 1 166 

Addition  eff.  3-4-88 6601 

886.302    Amended 3369 

886.305  Removed 3369 

886.306  Revised. 3369 

886.309    (e)  amended 3369 

886.318    (a)(3)  revised  (effective 

date  pending) ii69 

Revision  at  53  FR  1169  eff.  3- 
4-88 6601 

886.321  (braira)  and"(6)  re" 
vised  (effective  date  pend- 
ing)  1 169 

Revisions  at  53  FR  1169  eff.  3- 
4-88 6601 

886.322  Removed 3369 

886.327  Revised 3369 

886.328  (b)(3)  revision  at  51  FR 
11228  confirmed  and  amend- 
ed  847 

Revised 3369 

Revision  and  amendment  at 
53  FR  847  effective  date  cor- 
rected  6601 

886.329  (e)  removed. 847 

Removal  at  53  FR  847  effec- 
tive date  corrected 6601 

886.337    Added   (effective   date 

pending) 1 169 

Addition  eff.  3-4-88 6601 

888  Schedules  B  and  D  re- 
vised  15632.  48206 

Schedules  B  and  D  amended 24387 

Schedule  A  corrected 24447 

Schedule  C  revised 34120 

Schedule  A  amended 34905.  37290 

Schedules  B  and  D  amended: 
eff.  4-27-88 8892 

Chapter  IX— Office  of  Assistant  Sac- 
rotary  for  Public  and  Indian  Hous- 
ing, Dopartmont  of  Housing  and 
Urban  Dovolopmont 

904.104  (c).  (f)(1).  and  (gK2)  re- 
vised (effective  date  pend- 
ing)  1 172 

Revisions  at  53  FR  1172  eff.  3- 
4-88 6601 

904.122    Added   (effective   date 

pending) 1 172 
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Addition  elt  3-4-88 6601 

905.107    (g)  and  (h)  added:  eff. 

10-l-88..> 0065 

905.203  (d)(1)  republished;  (b). 
(c)  and  <d)(2)  revised:  eff. 

10-1-88..I ~ 

905.211    (b)it«vised:  eff.   10-1- 

88 h 

905.302  (b)Ca)  (U)  and  (iU)  re- 
vised; (bX2)(iv)  added  (effec- 
tive date;pending) 1175 

Revisions  lemd  addition  at  53 

PR  1175  eff.  3-4-88 6601 

905.311    (b)  amended. 29361 

905.313    Add0d   (effective   date 

pending]j.i 1 175 

Addition  eft  3-4-88 6601 

905.406  (d)    revised    (effective 

date  pending) 1178 

Revision  at  53  FR  1178  eff.  3- 
4-88 _ 6601 

905.407  (a)    revised    (effective 

date  pending) 1179 

Revision  ait  53  FR  1178  eff.  3- 

4-88 i.. 6601 

912  Authoijity  citations  re- 
vised  Jj. " 34114 

Authority  iQltation  revised S4« 

912.1  Revifidbn  at  51  FR  11228 
confirmed:  (a)(2)  amended: 
(a)(3)  removed 848 

Revision,  amendment  and  re- 
moval a(t  63  FR  848  effective 
date  corrected 6601 

912.2  Revised 34114 

912.5  Removed 848 

Removal  l^ffective   date   cor- 

rected...„. 6601 

912.6  Removed 848 

Removal   effective   date   cor- 

rected...^ 6601 

912.7  Removed 848 

Removal  effective  date  cor- 
rected...;  6601 

913.102    Amended 34114 

913.106  (a>  and  (c)  revised; 
(b)(8)  fended;  (d)  re- 
moved: <je)  redesignated  as 
(d) U 34114 

941.102  Ini^oductory  text  re- 
publlshdl:  (a)  revised;  eff. 
10-1-88.L 

941.208  (gJ ;  added:  eff.  10-1- 
88 


« 


Pwe 


NOTE  ■■HfMi  indicates  1988  page  numbers. 


942    Authority  citation  correct- 
ed  17949 

942.1    (a)  corrected. 17949 

960.204    (b)    revised    (effective 

date  pending) 1179 

Revision  at  53  FR  1179  eff.  3- 
4-88 6601 

960.206  (a)    revised    (effective 

date  pending) 1179 

Revision  at  53  FR  1179  eff.  3- 
4-88 6601 

960.207  Revised  (effective  date 
pending) 1 179 

Revision  eff.  3-4-88 6601 

960.211    Added  (effective   date 

pending) 1 179 

Addition  eff.  3-4-88 6601 

968.9    (j)  revised:  eff.  10-1-88 

968.12  (b)  through  (g)  revised; 
eff.  10-1-88 „ 

968.13  Revised;  eff.  10-1-88 8067 

968.17    Revised;  eff.  10-1-88 8067 

970.1    Revised:  eff.  10-1-88 8067 

990.103  (c)    added:    eff.    10-1- 

88 0067 

990.104  (a)  amended 29361 

990.105  (a)(2)  amended. 29361 

990.108  (a)  revised 29361 

990.109  (e)(1)  amended 29361 

(e)(3)  revised:  eff.  10-1-88 8067 

990.114    Removed 29361 

990.201—990.202     (Subpart     B) 

Added;  eff.  10-1-88 8067 

Chapter  XX— Offic*  of  Assistant  Ut- 
rotary  for  Housing — Fodoroi  Hous- 
ing Commistionor,  Dopartmont  of 
Housing  and  Urban  Dovolopmont 

3280.4    Amended  (effective  date 

pending) 47553 

Amendment  eff.  3-4-88 6601 

3280.8    (c)   amended   (effective 

date  pending) 47553 

Amendment  at  52  FR  47553 
eff.  3-4-88 6601 

3280.203    (a)  paranthetical 

phrase,  (1),  and  (2)  added 

(effective  date  pending) 47553 

Additions  at  52  FR  47553  eff. 
3_4  oo  6601 

3280.403    (e)(2)  revised 35543 

3280.405    (e)(2)  revised 35543 

3280.511    (a)(1)  amended  (effec- 
tive date  pending) 47553 
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TITLE  24  Chapter  XX— Con.  Page 

Amendment  at  52  FR  47553 

eff.  3-4-88 «M1 

3280.602    (a)(49)   amended   (ef- 
fective date  pending) 47553 

Amendment  at  52  FR  47553 

eff.  3-4-88 6601 

3280.611    (d)(5)  amended  (effec- 
tive date  pending) 47553 

Amendment  at  52  FR  47553 
eff.  3-4-88 6601 

3280.705  (1)(1)  amended  (effec- 
tive date  pending) 47553 

Amendment  at  52  FR  47553 
eff.  3-4-88 6601 

3280.706  (b)(4)  amended  (effec- 
tive date  pending) 47553 

Amendment  at  52  FH  47553 
eff.  3-4-88 6601 

3280.707  (d)(2)  table  added  (ef- 
fective date  pending) 47553 

Addition  at  52  FR  47553  eff. 

3-4-88 6601 

3280.803    (k)(3)    (11)    and    (ill) 

amended     (effective      date 

pending) 47553 

Amendment  at  52  FR  47553 

eff.  3-4-88 6601 

3280.806  (a)(2)  amended  (effec- 
tive date  pending) 47553 

Amendment  at  52  FR  47553 
eff.  3-4-88 6601 

3280.807  (g)  added 35543 

3283.102    (c)  and  (d)  revised 11644 

Title  24— Proposed  Rules: 

15 35923 

24 42004 

M.. 38939 


42... 


...48030 


43 „ 48030 

85 21820.  23627 

1 1 1 21820.  23627 

115 29038 


2M 

200 11686.  21596,  21961 

203. 21961 

221. 21961 

222 21961 

226 21961 

232 49424 

284 21961 

235 21961 

236 48276 

247™ 16403.  23761 

282. 49424 

511 21820,  23627.  30388 


Note:  loiaiuf  indicates  1988  page  numbers. 


570 21820,  23627. 

571 21820. 

575 21820.  23627. 

576 

791 

812 


813 30388. 

840 39946. 

841 39946, 

850 21820. 

882 

885 ™ 


886 16403, 

887 

888 24172.  32672.  43486. 

905. .Tri(i668!  21820.  23627. 

965 38470. 

968 10668,  21820,  23627. 

990 21820. 

2002 

3280 

3282 


Page 
37162 
23627 
42664 
42664 
30388 
30388 
46614 
48792 
48792 
23627 
30388 
46614 
23761 
30388 
48278 
...f9M 
39233 
39233 
39233 
39233 
23627 
35923 
17896 
17411 


TITLE  25— INDIANS 

Chapter  i — BurMiu  of  Indian  Affair*, 
Dapartmant  of  th«  Intarior 

22    Removed 30920 

62    Revised. 30160 

76    Revised 31392 

1 18    Removed 15722 

120    Removed 11468 

140.5    See  EO  12608 34621 

141.31    See  EO  12608 34621 

176.51  Revised 6145 

176.52  Revised 6145 

176.54  Revised 6145 

176.55  (b)  and  (c)  (1)  and  (4) 
revised 6146 

211  Revised 31929 

Effective  date  deferred 35702 

Revision  at  52  FR  31929  with- 
drawn  39332 

212  Removed 31937 

Effective  date  deferred 35702 

Removal  at  52  FR  31937  with- 
drawn  39332 

225    Added 31937 

Effective  date  deferred 35702 

Addition  at  52  FR  31937  with- 
drawn  39332 

244    Revised 23806 

250    Revised;  interim 27330 
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Chapter  IV— 4lavaio  and  Hapi  Indian 
Ralocdtion  CommiMion 


lorijty 


P««e 


citation 


re- 


700    Author 

vised. , 21951 

700.183    Ta)  revised:  interim 21951 

Title  25— Prcf/^oaed  Rules: 

2 

22 

38.... 
40.... 


46.... 
76.... 
151.. 


177... 
179... 
211... 
212... 
225... 
226... 


.43006 
.17988 
.33382 
.11503 
.49172 
.20727 
.23560 


17»7 

46781 

29701 

39332 


.39332 
.39332 


TITLE  26-^NTERNAL  REVENUE 

Chapter  I — bltemal  Ravonua  Sarvica, 
Papartwnt  off  th«  Troasury 

1    Authority    citation    amend- 
ed.  ,« 10744. 

12162.  Ijd308.  23433.  24999.  29674. 
30358.  31994.  33809,  35415.  42098. 
48409.  4^526.  48995 

Proclamati0n.... 18562 

Authority  dtation  amended 4M7, 

5M8,  ttm  ttn,  «M3,  7507,  8749,  9873 

Authority  Imitation  corrected 8302 

I.l(i>-1T    Added  (temporary) 33579 

Corrected. 36133 

1.23-1    Rede8ignated  from 

1.44C-1;  i  (a),  (b).  (dK2)  (i) 
and  (ii).|  land  (e)  amended; 
(c)  rettsed:  (dK3)  (i) 
through  (x)  redesignated  as 
(dK4Kii)|j  (A)  through  (J); 
new  (dKQl)  and  (4Ki)  added; 
new  (dxiKii)  heading  and 
introductory  text  amended....  26669 
1.23-2    RedMignated  from 

1.44C-2;  I  introductory  text. 
(aKl)  (1)1  and  (iU).  (b)(1)  and 
flush  t^t  following  (2). 
(cK4).  (dK3).  (4)  (iv)  and 
(vili).  (^KlKiU)  and  flush 
text  following  (iii)  and  (2), 

Note  ■■Wiai  Indicates  1988  page  numbers. 


Pice 

(f)  (1)  and  i    .  (g)  and  (h) 
amended;  (i)  added. 26670 

1.23-3  Redesignated  from 
1.44C-3:  (aMl).  (b).  (d).  (e), 
(hXl)  (i)  and  (U).  (2).  (3)  and 
(4)  Example  2.  (JK2)  Exam- 
ple and  (k)  Introductory 
text  amended;  (c)  and  (J)(l) 
revised 26672 

1.23-4    Redesignated  from 

1.44C-4 26672 

1.23-5  Redesignated  from 
1.44C-5;  (a)  (1)  through  (5). 
(bKl)  and  (c)  amended. 26672 

1.23-6  Redesignated  from 
1.44C-6;  (aKl)  and  (e) 
amended. 26673 

1.32-lT   Added  (temporary) 22302 

Technical  correction. 23398 

1.42-lT    Added  (temporary) 23433 

(dK8Ki).  (U)(B)  and  (eK2)  cor- 
rected  24583 

1.42-2T   Added  (temporary) 42099 

(d)(2)(xii)  corrected. 44672 

1.44C-1  Redesignated  as  1.23- 
1;  (a),  (b).  (dK2)  (i)  and  (U), 
and  (e)  amended;  (c)  revised; 
(dK3)  (i)  through  (x)  redes- 
ignated as  (dK4KU)  (A) 
through  (J);  new  (dK3)  and 
(4)(i)  added;  new  (dK4KU) 
heading  and  introductory 
text  amended. 26669 

1.44C-2  Redesignated  as  1.23- 
2;  introductory  text.  (aKl) 
(i)  and  (iU).  (bKl)  and  flush 
text  following  (2).  (cK4). 
(dK3).  (4)  (iv)  and  (vili). 
(eKlKiii)  and  flush  text  fol- 
lowing (iii)  and  (2).  (f)  (1) 
and  (4).  (g)  and  (h)  amend- 
ed; (i)  added 26670 

1.44C-3  Redesignated  as  1.23- 
3:  (aKl).  (b).  (d).  (e).  (hKl) 
(i)  and  (U).  (2).  (3).  and  (4) 
Example  2.  (JK2)  Example 
and  (Ic)  introductory  text 
amended;  (c)  and  (JKl)  re- 
vised  26672 

1.44C-4    Redesignated  as  1.23- 

4 26672 

1.44C-5  Redesignated  as  1.23- 
5;  (a)  (1)  through  (5).  (bKl) 
and  (c)  amended. 26672 
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LSA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1987  THROUGH  AAARCH  31,  1988 


TITLE  26  Chapter  I— Con.  Pue 

1.44C-6    Redesignated  as  1.23- 

6;  (a)(1)  and  (e)  amended 26673 

1.46-1    (g)(6)  and  (n)  Examples 

(fi)  and  (7)  added Mit 

1.46-3    (a)(1)  amended MIS 

1.46-5    Added 661S 

1.47-1    (a)(l)(i)    amended:    (g) 

added 6625 

1.47-3  (g)  redesignated  as 
(g)(1):  new  (g)(1)  heading 
and  (2)  added 6625 

1.48-9  (c)(10),  (d)  and  (e)  re- 
vised  27337 

1.52-1  (c)(1)  (i)  and  (ii). 
(d)(l)(i)  and  (g)  amended; 
(d)(l)(ii)  flush  text  and  (h) 

added 6605 

(hK2)(i)  corrected S302 

1.56-1    Redesignated  as  1.56A-1 

and  (b)(2)(ii)  amended 15309 

1.56-2    Redesignated  as  1.56A- 

2 15309 

1.56-3  Redesignated  as  1-S6A-3 
and  (b)  and  Example  amend- 
ed  15309 

1.56-4    Redesignated  as  1.56A- 

4 15309 

1.56-5  Redesignated  as  i.56A-5 
and  (b)(2)  flush  text,  (e)(5), 
and  (h)  Example  (.4)  amend- 
ed  15309 

1.56A-1  Redesignated  from 
1.56-1  and  (b)(2)(ii)  amend- 
ed  15309 

1.56-OT    Added  (temporary) 15309 

1.56-lT    Added  (temporary) 15310 

1.56A-2    Redesignated         from 

1.56-2 15309 

1.56A-3  Redesignated  from 
1.56-3  and  (b)  and  Example 
amended 15309 

1.56A-4    Redesignated         from 

1.56-4 15309 

1.56A-5  Redesignated  from 
1.56-5  and  (b)(2)  flush  text. 
(e)(5),  and  (h)  Example  (4) 
amended 15309 

1.57-4  (b)  introductory  text 
and  (2)(ii)  flush  text  and  (e) 
Example  (5)  amended 15309 

1.57-5    (b)  amended 15309 

1.58-7  (c)(l)(iii)  Example  (4). 
(2)  Example  (3),  and  (4) 
amended 15309 

Note:  ■»ldfoc»  indicates  1988  page  numbers. 


1.62-1    Removed WTS 

1.62-lT    Added  (temporary) M73 

1.67-lT    Added  (temporary) M75 

1.67-2T    Added  (temporary) M76 

1.67-3T    Added  (temporary) 750^ 

1.67-4T    Heading   added   (tem- 
porary)  9M1 

1.88-1    Added 

1.88-lT    Removed 

1.101-7T    Added  (temporary) 35415 

1.149(e)-lT    (e)(3)  (U)  and  (iii) 

corrected 10368 

1.162-1    (b)(7)  added 9MI 

1.163-8T    Added  (temporary) 24999 

1.163-9T    Added  (temporary) 48409 

1.163-lOT    Added  (temporary)....  48410 
1.170A-4    (c)(2)  and  (d)  Exam- 
ples (5)  through  («)  and  (10) 

revised 5569 

1.263A-1T    (a)(5)(iii)(A). 

(b)(2)(iii)(I),  (c)(4)(i)(C), 
(d)(3)(U)(A)(i),  (C)  (5).  and 
(4)  and  (5),  (e)(1),  (3)(iii), 
(7)(iil)  and  (ll)(iii)  revised: 
(b)(2)(vU),  (5)(vii)  and 
(6Kvi),  (c)(5)(iii).  (e)(7)(iv), 
(9)(il)  Examples  (4)  and  (5) 
and  (ll)(v)  added  (tempo- 
rary)  29378 

1.382-lT    Added  (temporary) 29674 

1.382-2T    Added  (temporary) 29675 

1.410(a)-3T    Added         (tempo- 
rary)  239 

1.410(a)-8T    Added         (tempo- 
rary)  299 

1.410(a)-9T    Added         (tempo- 
rary)  239 

1.411(a)-3T    Added         (tempo- 
rary)  240 

1.411(a)-4T    Added         (tempo- 
rary)  241 

1.411(a)-8T    Added         (tempo- 
rary)  241 

1.414(b)-l    Added 6605 

1.414(0-1    Added 

1.414(c)-2    Added 

1.414(c)-3    Added 6607 

(d)(6)(i)  and  (e)  Example  (i) 

corrected 0302 

1.414(c)-4    Added 6609 

(b)(3)(U)(A)    and    (6)(U)    cor- 
rected  S302 

1.414(0-5    Added 6611 

1.414(q)-lT    Added         (tempo- 
rary)  4967 


MAtCH  1988 
CHANGES  APtlL  1,  1987  THROUGH  MARCH  31,  1988 


Added 


(tempo- 


P««e 


.4975 


1.414(s)-lT 

rary) _ 

1.441-1  Redesignated  as  1.441- 
IT  and  beading,  (b),  (f ),  and 

(g)  revised  and  (h)  added 48526 

1.441-lT  Redesignated  from 
1.441-1  and  heading,  (b).  (f ). 
and    (g)    revised    and    (h) 

added  (t«|nporary) 48526 

1.441-2  Redesignated  as  1.441- 
2T  and  heading  and  (e)  re- 
vised  *, 48527 

1.441-2T  Redesignated  from 
1.441-2  aad  heading  and  (e) 

revised  (temporary) 48527 

Heading  and  (f)  revised  (tem- 

porary)..U 48528 

1.441-4T    A^ed  (temporary) 48528 

Added  (temporary) 22766 

Added  (temporary) 22774 

Added 6804 

Added 6«05 

Removed. 


1.448-lT 
1.448-2T 
1.468A-0 
1.468A-1 
1.468A-1T 

1.468A-2    Added 

1.468A-2T    Hemoved, 

1.468A-3    Added 

1.468A-3T    Removed. 

1.468A-4    Atided 6814 

1.468A-4T    Hemoved 6804 

1.468A-5    A^ed 6815 

1.468A-5T    Removed 6804 

1.486A-6    Hielading  added. 6818 

1.468A-6T    Removed 6804 

1.468A-7    Added 6818 

1.468A-7T    Removed 6804 

1.468A-8    Added 6818 

(b)(6)  corPBcted 9776 

1.468A-8T    Removed 6804 

1.469-OT   Added  (temporary) 5698 

AJdded  (temporary) 5699 

Added  (temporary) 5711 

Added  (temporary) 5724 

EJ^ading  added  (tem- 

porary).U 57J5 

1.469-5T   Added  (temporary) 5725 

1.469-6T    Heading  added  (tem- 

porary).]* 5728 

1.469-7T    Reading  added  (tem- 

porary).f.i. 5728 

1.469-8T    Heading  added  (tem- 

porary).Li. 5728 

1.469-9T    Heading  added  (tem- 

porary).l.^ 5729 


1.469-lT 
1.469-2T 
1.469-3T 
1.469-4T 


Note  ■■Wbm  indicates  1988  pace  numbers. 


1.469-lOT  Heading  added  (tem- 
porary)  5728 

1.469-llT    Added  (temporary) 5729 

1.565-1    Removed 47555 

1.565-lT    Added  (temporary) 47555 

(a)  introductory     text     and 
(c)(3)  corrected. 1108 

1.565-2    Removed 47556 

1.565-2T    Added  (temporary) 47556 

(b)(2)  Examples  (i)  and  (2) 

corrected 1  lOS 

1.565-3    Removed 47566 

1.565-3T    Added  (temporary) 47556 

1.565-5    Removed 47557 

1.565-5T    Added  (temporary) 47557 

1.565-6    Removed 47557 

1.565-6T    Added  (temporary) 47557 

1.702-lT   Added  (temporary) 6609 

1.702-3T    Added  (temporary) 48530 

1.706-lT    Added  (temporary) 48995 

(a)(2)  and  (d)  Examples  (2) 

and  (5)  corrected 1441 

1.832-4  Redesignated  as  1.832- 
4T  and  (a)(5)  amended; 
heading,  (b)  and  (c)  revised; 

(d)  and  (e)  added 118 

1.832-4T  Redesignated  from 
1.832-4  and  (a)(5)  amended; 
heading,  (b)  and  (c)  revised; 
(d)  and  (e)  added  (tempo- 
rary)  118 

Technical  correction 3118 

1.860D-1T  Added  (tempo- 
rary)  7510 

1.860F-4T  Added  (tempo- 
rary)  7510 

1.901-1    (d)  revised 33932 

1.904(f)-l    Added 31994 

(f)  Examples  (2)  and  (3)  cor- 
rected  43434 

1.904(f)-2    Added 31997 

(c)(5)      Example      (6)      and 

(d)(5)(i)( A)  corrected 43434 

1.904(f)-3    Added 32001 

(b)  and  (d)  Example  (4)  cor- 
rected  43434 

1.904(f)-4    Added 32002 

1.904(f)-5    Added 32002 

(a)  corrected 43434 

1.904(f)-6    Added 32003 

1.907(c)-l    (e)  (3).  (4).  (5).  (6) 

and  (f)  added 33932 

1.924(c)-lT  Removed 10742 

1.924(d)-lT  Removed 10742 

1.924(e)-lT  Removed..- 10742 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1987  THROUGH  MARCH  31,  1988 


TITLE  26  Chaptor  I— Con.  Pace 

1.1011-2    (a)  and  (c)  Examples 

(3)  through  (7)  revised;  (c) 
Exa'fiple  («)  amended 5570 

1.1016-5    (t)  revised 26673 

1.1291-OT    Added  (temporary) 6772 

1.1291-lOT  Added  (tempo- 
rary)  6773 

1.1294-lT    Added  (temporary) 6773 

1.1295-lT    Added  (temporary) 6776 

1.1297-3T    Added  (temporary) 6779 

1.1366-lT    Added  (temporary) 6603 

1.1402(e)-5T  Added  (tempo- 
rary)  12162 

1.1441-5    (c)  revised 33933 

1.1502-9    Added 32005 

(f)  Example  (5)  corrected 43434 

1.1502-32    (g)(4)  added 0749 

1.1502-32T  Added  (tempo- 
rary)  8749 

1.1563-1  (a)(3)(i)  Introductory 
text  and  (c)(2)(lv)  Examples 

(1)  and      (2)      amended; 
(a)(3)(il)  Examples  (.1)  and 

(2)  revised;  (a)(3)(l)(6)  flush 
text,  (11)  Examples  (5)  and 

(4)  and  (111)  and  (d)  added 6612 

(a)(3)(li)  Example  (.3)  correct- 
ed  O02 

1.1563-3  (d)(3)  Example  (J)  re- 
vised  M13 

1.6041-3  (1)  amended;  (j)  re- 
moved; (k)  through  (q)  re- 
designated   as    (j)    through 

(p);  new  (m)  revised 30358 

1.6045-3T    Added  (temporary)....  10744 

1.6049-7T    Added  (temporary) 7512 

1.6050D-1    (a)  introductory 

text  and  (1)  amended 26673 

1.6302-1  Heading  and  (a)  re- 
vised  33809 

1.6302-lT    Removed 33809 

1.6655-7T    Added  (temporary)....  15320 

1.7476-1    (b)(2)(l)  amended 6613 

5h.5    (a)(2)(vl)  revised 6147 

11.414(0-1—11.414(0-5 

Removed 6613 

13.16—13.16-1    Removed 6614 

18.1366-5    Added 48532 

26    Revised S442 

26a    Removed 1443 

31  Authority  citation  amend- 
ed  21511, 

33582,  45633 
31.3402(fj(l)-l    (e)  revised 45633 

Note:  ■oldfoo  indicates  1988  page  numbers. 


Pace 

31.3402(f)(2)-l    (g)(1)  revised 45633 

31.3402(f)(l)-lT    Removed 45633 

31.3402(f)(2)-lT    Removed 45633 

31.6051-1    (h)  amended  (tempo- 
rary)  34357 

Correctly  designated 41388 

31.6051-2    (c)  amended  (tempo- 
rary)  34357 

31.6053-3    (f)(l)(iv)      amended; 
(j)(19)  added;  (b)(5),  (h),  and 

( j)(9)  revised 21511 

31.6053-3T    Removed 21511 

31.6053-4    Added 21513 

31.6053-4T    Removed 21511 

31.6205-2    Added 33582 

3Sa    Authority  citation  amend- 
ed  13432 

3Sa.3406-l    Heading  added 13432 

Heading  revised;  text  added 44866 

35a.3406-2    Added 13432 

35a.9999-l    Amended 44873 

3Sa.9999-2    Amended 44874 

35a.9999-3    Amended 44874 

41    Authority   citation   amend- 
ed  33584 

Authority  citation  amended 6626 

41.4481-1    Nomenclature 

change;  (a)(2)  revised 33584 

(a)(2)(ll)  amended 6626 

41.4481-3  (a)  introductory  text 
and      (1)      revised;      (a)(2) 

amended 33584 

41.4482(0-1    (b)    nomenclature 

change 33584 

41.4483-5    Nomenclature 

change 33584 

41.4483-7    Redesignated      from 

41.4483-7T 6626 

41.4483-7T  Added  (tempo- 
rary)  33584 

Addition   confirmed;    redesig- 
nated as  41.4483-7 6626 

41.6001-3    Redesignated      from 

41.6001-3T 6626 

41.6001-3T  Added  (tempo- 
rary)  33585 

Addition    confirmed;    redesig- 
nated as  41.6001-3 6626 

41.6091-1  (a)  and  (b)  amend- 
ed  33584 

48  Authority  citation  amend- 
ed  6519 

48.4041-5  (a)(1)  redesignated 
as  (a)(l)(i)  and  amended; 
(a)(l)(  11)  added 32008 


MARCH  19M 

Changes  april  i,  1987  through  march  31,  i988 
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48.4041 
48.4041 
48.4041-20 
48.4041-21T 

rary) u.. 

(h)(2)  corr^ 


Pace 

18  llevised 31616 

19  Added 31617 

Sfdded 31617 

Added        (tempo- 

_ «519 

ted t302 


51.4988-2 
51.4991-1 
51.4996-1 


54 


48.4071-1  (i)  and  (bKl)  re- 
vised; (bM2)  redesignated  as 
(b)(3):  mV  (b)(2)  added 31618 

48.4071-2    (t>)  lieading  revised; 

(b)  text  amended 31618 

48.4081-2  (a),  (b).  (c)  heading, 
(e)  (1)  and  (2)  heading,  (f)(1) 
and  (g)  mevised;  (c)  (1)  and 
(2).  (e)(2),  (f)(2)  heading  and 
text  and  (h)  amended; 
(eK3).     m(3)     and     (hK4) 

added;  (iVremoved ...31618 

(a)(5)(i)  com-ectly  designated.^.. 34344 

48.6420-4    (1)  amended 31621 

48.6427-1    (ti)(2)(iv)  amended 31621 

(t)b(3)(Ui)  amended 6628 

(bb  amended 66n 

(m)  redesignated  as 

(o);  new  |(b)  and  (n)  added 6627 

Authori^)r   citation   amend- 
ed  ^* 46750 

54.4981A-1'I)  Added  (tempo- 
rary)  .^ 46750 

54.6011-lT  Added  (tempo- 
rary)  U 10563 

54.6071-lT  Added  (tempo- 
rary)  ji 10563 

55  Heading  land  authority  cita- 
tion revised 6147 

55.4981-1—55.4981-2      (Subpart 

A)  Heading  revised 6147 

55.4981-1    BDeading  revised;  text 

amended;  authority  citation 

removed 6147 

55.4981-2    Added 6147 

55.4982-1  (Subpart  B)    Added 614« 

55.6001-1— $^.6165-1      (Subpart 

B)  Redesignated    as    (Sub- 
part C).... 614« 

55.6001-1—3^.6165-1      (Subpart 

C)  RecMsignated           from 
(Subpart;  B).™ 6146 

55.6011-1    Kevised -....6ia 

Revised 614« 

Jjevised 614« 

<a)  amended 6149 

Added 6148 


55.6061-1 
55.6071-1 
55.6091-1 
55.6151-1 


Note  iiiif^n  indicates  1988  page  numbers. 


Pi«e 

301  Authority  citation  amend- 
ed  2600,3270 

301.6011-2    (f )  revised 19137 

301.6036-1  (a)(1),  (4)(i)  head- 
ing and  introductory  text, 
and  (e)  revised 2600 

301.6323(f)-lT  Added  (tempo- 
rary)  S270 

301.6404-2T    Added 30163 

301.6402-6T  (b)  revised  (tem- 
porary)  17950 

301.6723-lT  Added  (tempo- 
rary)  34355 

(d)(2)  corrected 41388 

601.105  (c)(2Kiii)  and  (dK2)  re- 
vised; (c)(2)(iv)  added 38406 

601.106  (a)(l)(i)  amended; 
flush  text  following 
(aXl)(U)(c)  revised;  (a)(1) 
(iii)  and  (iv)  redesignated  as 
(a)(1)  (iv)  and  (v);  new 
(a)(l)(  iii)  added 38406 

601.601    (c)  amended 26673 

601.702  (a)(1)  introductory 
text  and  flush  text  follow- 
ing (v),  (b)(1)  introductory 
text,  (2).  (3)  (iii)  and  (iv), 
and  (c)(1)  and  (2)(i)  amend- 
ed; (b)(3)(ii)  and  (c)(2)(ii)  re- 
vised; (bK2)(iii)  added. 37940 

(c)(3)  (V),  (vU),  and  (viii),  (4)(i) 

(A)  and  (B),  (5)  introductory 
text,  (i),  and  flush  text  fol- 
lowing (iii)  and  (6)  amended; 
(c)(3)(ix)  added;  flush  text 
at  end  of  (c)(3)  and  (4KiU) 
revised 37941 

(cK7)  (i),  (U).  and  (iv),  (8)  in- 
troductory text  and  (v),  (10). 
and  (11)  revised;  flush  text 
following  (c)(8)(vi)  and  (9)(i) 

(B)  and  (C)  amended 37942 

(d)(5)    removed;    (c)(12)    and 

(d)(8)  redesignated  as  (c)(13) 
and  (d)(5);  new  (c)(13)  and 
(d)  (1).  (2).  and  new  (5) 
amended;  (d)  (3),  (4).  and  (7) 
revised;  new  (c)(12)  added. 37943 

(f )  revised 37944 

(g)  revised 37946 

(h)  added..... 37951 

602.101    Correctly  designated 10368 

(c)  table  amended  (OMB  num- 
bers)  10564. 
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ISA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  19S7  THROUGH  MARCH  31,  1988 


TITLE  26  Chapt*r  I— Con.  piwe 
10748.  12163.  13437,  15320.  21513. 
22777.  23440,  25007,  26673.  29697. 
30163.  31621.  32008.  32009,  33585. 
34357.  42100.  46075.  46760.  47557, 
48419.  48997 
(c)  table  amended  (OMB  num- 
bers)  614«, 

6519,  6614,  6625,  67S0,  6*21,  7514,  S451, 
9S$1 
(c)   table   correctly   amended 
(OMB  numbers) 9t70 

Title  2b— Proposed  Rules: 

1.0-1—1.60 15339, 

22345,  23471.  28162.  35278.  35438, 
41800,  42116 


1.61-1.169 18579, 

22716.  25036,  26122,  34392.  35438. 
35447.  48452.  49448 

9MI 

1.170-1.300 29391. 

35438.  42681 

1.301-1.400 29704.35438 

1.401-1.500 22795, 

28070.  32502,  39922,  42681.  45835, 
48546.  49448 

161, 4999,  sna,  10104 

l.SOl-1.640 33836.47609 

1.641—1.850 18578.  35438,  48546,  49030 

1S3,  Slit,  M70 

1.851-1.1000 32242, 

32308,  34230.  34392.  34580.  44609 


1.1001-1.1400 33427.34230 

Mm,  Vt\ 

1.1401— end. 10774, 

12194,  15339.  23308.  28070.  28162. 
34230.  39922,  42681,  44139 
4M«,  5991,  Vn 

5h 33953 

18 

26 

26a. 


.48546 
....MM 


31 34230.  34358 

4t5S,  S99I 

35a. 9991 

41 33602 

« 44141,  45901 

4S24 

64 10583,  28070,  39922,  46782 

88 33953 

301 17989, 

30177,  34230,  34358.  44141 

4151,  S279 

•01 28000,  30996,  39015 


Indicates  1988  pace  numbers. 


NOTK 


Pace 
602 10583, 

10774.  18579,  23308,  23471,  25036, 
29704.  34358,  35278,  42116,  42681, 
44139,  44609,  46782,  47609 
• 3ow5(  Mv9 


TITLE  27— ALCOHOL,  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I — Bureau  of  Alcohol,  Tobac- 
co and  Firoarmt,  Dopartmont  of 
tho  Troatury 

5.22    (bKlXiil)  amended;  (b)  (4) 

and  (5)  revised 41422 

5.27    (d)  revised. 41423 

5.36  (a)  (3)  and  (4)  redesignat- 
ed as  (a)  (4)  and  (5);  new 

(a)(3)  added 41423 

(a)(6)  added 42101 

9.48    (c)  revised.,. 23652 

9.61  (c)(12)  revised;  (c)  (13) 
through  (15)  redesignated  as 
(c)  (17)  through  (19);  new 
(c)  (13)  through  (16)  added....  23651 

9.109  Added. 13082 

9.110  Added 37137 

9.114  Added. 21515 

9.115  Added 32785 

9.116  Added. 22304 

9.118  Added. 46591 

9.119  Added rm 

9.120  Added 44105 

9.122    Added. J747 

9.127    Added 9769 

19.44    Amended 19313 

19.346  (b)  (1)  and  (2)  revised; 

(b)(3)  added 41423 

19.519    Amended 19313 

19.524  (c)(1)  amended 19313 

(cK2)    and    (d)    heading    re- 
vised  47559 

19.525  (a)  amended 19313 

19.645    (b)  and  (c)  redesignated 

as    (c)    and    (d);    new    (b) 

added 41423 

(c)    and    (d)    amended;    (e) 

added 42101 

25.5  (b)  amended  (OMB  num- 
bers); eff  4-15-88 •6U 

25.23  (b)  (4)  and  (5)  and  (c)  re- 
vised; (bK6)  added;  eff.  4-15- 

88 MM 

25.24  (a)  amended;  eff.  4-15- 
88 
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25.25    Adde4:  eff .  4-15-88 MM 

25.117  (a)  Hnd  (b)(1)  amended; 
(c)  removed;  n(»nenclature 
change.^ 19313 

25.118  Noiliienclature  change 19313 

25.119  Reletting  and  (c)  amend- 
ed: nomenclature  change 19313 

25.121  Amended;  nomenclature 
change.; - 19313 

25.122  Noi^nclatiu-e  change 19313 

25.125  Nomenclature  change 19313 

25.126  Noiwnclature  change 19313 

25.131  Revliked. 19313 

25.132  (b)|i|nended 19313 

25.134    Amended. 19313 

25.163  ReVteed 19314 

25.164  (e)(1)  revised. 19314 

25.165  (c)(|D  amended 19314 

(c)(2)    an|d    (d)    heading    re- 
vised.....;^  47560 

25.166  (b)  fended. 19314 

25.173    (b)  amended 19314 

25.175    (b)    (1),    (2).    and    (3) 

amended 19314 

25.221    (a)    revised:    eff.    4-15- 

Qo  ij      _ M29 

25.225    Ad^idieiff.  4-15^....^^^^^^^^^^^ 

25.283    (d)  ^(mended 19314 

(a)  headiii^  revised;  (c)-and  (d) 
redesigikiited  as  (d)  and  (e); 

new  (c)  lidded;  eff.  4-15-88 1629 

25.285    (a)  Amended 19314 

47.57    Revised 34381 

(d)  added!  lOMB  number 48096 

70    Authoiiiy  citation  revised 193 14 

70.1    Revisbd 19314 

70.61— 70.1#9        (Subpart       E) 

Added..L 19314 

70.111— 70.i$2       (Subpart       P) 

Added..!,; 19325 

72.21  Revised:  eff.  5-2-88 104W 

72.22  (a)  (1).  (2).  and  (3) 
amended;  (a)(6)  and  (b)  re- 
vised; eft.  5-2-88 104W 

72.61—72.6^  (Subpart  P)  Head- 
ing revfaed;  eff.  5-2-88 104W 

72.61  (a)  heading  and  (b)  re- 
vised; eff.  5-2-88 104W 

72.69    Revised;  eff.  5-2-88 104W 

170.77    (a)  amended 19334 

170.91    Amended 19334 

170.305    (ai)  amended 19334 

170.305a    (9).      (b).      and      (c) 

amended 19334 


5-2-88 10492 

5-2-^ 10491 

5-2-88 1049» 

5-2-88 1049J 

5-2-88 10493 

5-2-88 10499 

5-2-88 10494 

5-2-88 10494 

5-2-88 10494 

5-2-88 10494 

revised;  eff. 


Note  lil^lfiti  indicates  1988  page  numbers. 


170.306    (b)  amended 19334 

178.1  Revised;  eff.  5-2-88 10490 

178.2  Revised:  eff.  5-2-88 10490 

178.11    Amended:  eff.  5-2-88 10490 

178.21  (c)  revised:  eff.  5-2-88 10492 

178.22  Revised:  eff.  5-2-88 10492 

178.23  Revised:  eff. 

178.24  Revised:  eff. 

178.25  Revised:  eff. 

178.26  Revised;  eff. 
178.29    Revised;  eff. 

178.32  Revised:  eff. 

178.33  Revised;  eff. 

178.36  Revised:  eff. 

178.37  Revised:  eff. 

178.38  Revised;  eff. 

178.41  (a)  and  (b) 
5-2-88 10494 

178.42  Revised;  eff .  5-2-88 10494 

178.43  Revised:  eff.  5-2-88 10494 

178.44  Revised:  eff .  5-2-88 10495 

178.45  Revised;  eff.  5-2-88 1049S 

178.47    (a),  (b)  (1)  and  (2).  and 

(c)  revised;  eff.  5-2-88 10495 

178.49    Revised:  eff .  5-2-88 10495 

178.71    Amended:  eff.  5-2-88 10495 

178.73  Revised:  eff .  5-2-88 10495 

178.74  Revised;  eff.  5-2-88 10495 

178.75  Amended:  eff.  5-2-88 10496 

178.76  Amended;  eff.  5-2-88 10494 

178.77  Revised;  eff .  5-2-88 10496 

178.92  Revised;  eff.  5-2-88 10496 

178.93  Revised;  eff.  5-2-88 _ 10496 

178.94  Revised;  eff.  5-2-88 10496 

178.95  Revised:  eff.  5-2-88 10497 

178.96  (a)  and  (c)  revised;  eff. 
5-2-88 10497 

178.98  Revised;  eff.  5-2-88 10497 

178.99  Revised:  eff.  5-2-88 10497 

178.100  Revised:  eff .  5-2-88 10490 

178.101  Revised;  eff.  5-2-88 10490 

178.111  Revised:  eff.  5-2-88 10490 

178.112  Revised:  eff.  5-2-88 10490 

178.113  Revised;  eff.  5-2-88 10499 

178.113a    Added;  eff.  5-2-88 10499 

178.114  Revised:  eff.  5-2-88 10500 

178.115  (b)    revised:    eff.    5-2- 

88 10500 

178.116  Revised;  eff.  5-2-88 10500 

178.121    (a),  (b).  and  (c)  revLwd; 

10501 

5-'2-88 10501 

5-2-88 10501 

(f)  and  (i) 


eff.  5-2-88. 

178.122  Revised;  eff. 

178.123  Revised:  eff. 

178.124  (a)  through 


revised:  eff.  5-2-88 10502 
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TITLE  27  Chapter  I— Con.  page 

178.125    Revised;  eff.  5-2-88 10S03 

178.125a    Added:  eff.  5-2-88 10504 

178.126a    Amended:     eff.     5-2- 

88 10505 

178.127  Revised:  eff.  5-2-88 10505 

178.128  Revised:  eff.  5-2-88 10505 

178.141  (d)    revised;    eff.    5-2- 

88 10506 

178.142  Revised:  eff.  5-2-88 10505 

178.144  Revised:  eff.  5-2-88 10506 

178.145  Revised:  eff.  5-2-88 10506 

178.147  Revised:  eff.  5-2-88 10507 

178.148  Revised:  eff.  5-2-88 10507 

178.149  Revised;  eff.  5-2-88 10507 

178.150  Revised:  eff.  5-2-88 10507 

178.171    Revised:  eff.  5-2-88 10507 

179.11    Amended;  eff.  5-2-88 10508 

179.21    (c)  revised;  eff.  5-2-88 10500 

179.26    Revised:  eff.  5-2-88 10500 

179.34  (a)  designation  and 
heading  and  (b)  removed; 
amended;  nomenclature 
change 19334 

179.35  Nomenclature  change 19334 

179.36  Nomenclature  change 19334 

179.37  Amended 19334 

179.38  Amended 19334 

179.42  Amended:  nomenclature 
change 19334 

179.43  Amended 19334 

179.46  Amended:  nomenclature 
change 19334 

179.47  Amended;  nomenclature 
change 19334 

179.50    Amended:  nomenclature 

change 19334 

179.61  Revised:  eff.  5-2-88 10500 

179.62  Revised:  eff.  5-2-88 10500 

179.63  Revised:  eff.  5-2-88 10509 

179.64  Revised:  eff.  5-2-88 10509 

179.84  Amended;  eff.  5-2-88 10509 

179.85  Revised;  eff.  5-2-88 10509 

179.86  Revised;  eff.  5-2-88 10509 

179.90    (a)  and  (b)  revised;  eff. 

5-2-88 10510 

179.92    Revised;  eff.  5-2-88 lOSIO 

179.102    Amended;  eff.  5-2-88 10510 

179.104  Amended;  eff.  5-2-88 10510 

179.105  Undesignated  center 
heading  and  section  revised; 

eff.  5-2-88 10510 

179.112  (a)  and  (c)  revised;  eff. 
5-2-88 1051 1 

179.113  Revised;  eff.  5-2-88 10511 

Note:  loldff  indicates  1988  page  numbers. 


Pace 
179.119    Revised;  eff.  5-2-88 10511 

179.122  Undesignated  center 
heading  and  (a)  revised;  eff. 
5-2-88 10511 

179.161  Revised;  eff.  5-2-88 1051 1 

179.162  Revised:  eff.  5-2-88 1051 1 

179.171  Amended 19334 

Revised:  eff.  5-2-88 10511 

179.172  Amended 19334 

Revised:  eff.  5-2-88 10512 

179.182    Revised;  eff.  5-2-88 10512 

179.193    Revised;  eff.  5-2-88 10512 

194.27    Amended;  nomenclature 

change 19335 

194.94    Amended 19335 

194.104  Amended 19335 

194.104a    Revised 19335 

194.105  Amended 19335 

194.106—194.110    Undesignated 

center  heading  amended 19335 

194.106  Amended:  nomencla- 
ture change 19335 

194.106a    Amended 19335 

194.106b    Amended „ 19335 

194.106d    Removed 19335 

194.107  Heading  and  text  no- 
menclature change 19335 

194.109    Amended 19335 

194.111    Amended 19335 

194.121    Amended 19335 

194.121a    Amended 19335 

194.123  Amended 19335 

194.124  Amended:  nomencla- 
ture change 19335 

194.126  Amended:  nomencla- 
ture change 19335 

194.127  Amended 19335 

194.132  Amended 19335 

194.133  Amended 19335 

194.134  Amended:  nomencla- 
ture change 19335 

194.135  Amended 19335 

194.136  Amended;  nomencla- 
ture change 19335 

194.137  Amended:  nomencla- 
ture change 19335 

194.139  Amended:  nomencla- 
ture change 19335 

194.151  Heading  and  (a)  re- 
vised; (b)  amended;  nomen- 
clature change 19336 

194.152  Amended 19336 

194.169  Undesignated  text  fol- 
lowing (d)  revised 19336 

194.201    Revised 19336 


r 


MARCH  1988 


lANGES  APRIL  1,  1987  THROUGH  MARCH  31,  1988 


7S 


Pace 

197.28  (a)  $tid  (b)  amended;  no- 
menclature change 19336 

197.29—197:31    Undesignated 

center  heading  amended 19336 

197.29  Amended;  nomenclature 
change.,, 19336 

197.29a   Amiended;      nomencla- 
ture change 19336 

197.29b    No^aenclature 

change.... 19336 

197.29d    Removed 19336 

197.30  Noibenclature  change 19336 

197.31  Noiitenclature  change 19337 

197.40  Noihenclature  change 19336 

197.40a    Nqibenclature 

change.i* 19336 

197.41  Amietoded 19336 

197.42  Amiended;  nomenclature 
change.... 19336 

197.43  Amended;  nomenclature 
ctiange... 19336 

197.46    Amiended 19337 

197.48    Amianded 19337 

197.50    Amianded 19337 

197.55  Revised 19337 

197.56  Amended 19337 

197.58    Retised 19337 

197.106    Amended 19337 

197. 1 1 1    Revised 19337 

240.340    Amended 19337 

240.343  Revised 19337 

240.344  Revised 19337 

240.345  Removed 19337 

240.591    (a)  amended 19337 

240.591a    (ci>(  1 )  amended 19337 

(c)(2)    an^    (d)    heading    re- 
vlsed....;.k 47560 


240.594 
240.594c 
240.595 
240.596 
240.807 

250    Authority 
vised _ 


(ai)  amended 19337 

Atnended 19337 

Amended 19337 

(a)  amended 19337 

Amended 19337 

citation      re- 

, 46593.  47560 


250.11    Amended 19338 

Amended  (temporary) 46593 

250.35    (b)     amended     (tempo- 

rary)...|l 46593 

250.37    RelPlsed 19338 

250.44    Amended 19338 

250.51  Hefeiding,  (a)  and  (c)  re- 
vised (t»mporary ) 46593 

250.52  (c)  amended 19338 

250.54    Amended 19338 

Note  ■■Whti  indicates  1988  page  numbers. 


250.61    Revised. 19338 

250.62a    Amended 19338 

250.65    Amended 19338 

250.70  Amended 19338 

250.70a    Amended. 19338 

250.71  Nomenclature  change 19338 

250.72  )f omenclature  change 19338 

250.74  Nomenclature  change 19338 

250.75  Amended 19338 

250.78  Amended 19338 

250.79  Amended 19338 

250.81    Amended 19338 

250.93    Amended. 19338 

250.96    (b)  amwidBd;  nomencla- 
ture change 19338 

250.102    Amended. 19338 

250.105    (b)    amended;    nomen- 
clature change 19338 

250.110    Amended 19338 

250.112  (e)  and  (h)  revised 19339 

250.112a    (c)(1)  amended 19339 

(c)(2)    and    (d)    heading    re- 
vised  47560 

250.113  (a)  amended 19339 

250.119    Amended. 19339 

250.126    Amended 19339 

250.128    Revised 19339 

250.170—250.174     (Subpart     I) 

Added  (temporary) 46594 

250.210    Amended 19339 

250.221    Heading,   (a),  and  (c) 

revised  (temporary) 46595 

250.306—250.310   (Subpart   Ob) 

Added  (temporary) 46595 

251    Authority      citation      re- 
vised  19339 

251.11    Amended 19339 

251.30    Amended;  nomenclature 

change 19339 

270    Authority      citation      re- 
vised  47560 

270.44    Amended..... 19339 

270.162    Amended 19339 

270.165  (b)  amended 19339 

270.165a    (c)  amended ^ 19339 

(c)(2)    and    (d)    heading    re- 
vised  47560 

270.166  Amended 19340 

270.167  (a)  and  (b)  amended 19340 

270.168  Amended 19340 

270.281    Amended 19340 

270.283    Amended 19340 

270.286    Amended 19340 

270.311    (b)  amended 19340 

270.313    Amended 19340 


76 


LSA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1987  THROUGH  MARCH  31,  1988 


TITLE  27  Chapter  I— Con.  pace 
275   Authority      citation      re- 
vised  47560 

275.11    Amended 19340 

275.105    Amended 19340 

275.108  Amended 19340 

275.109  Amended 19340 

275.110  Amended 19340 

275.111  Introductory  text 
amended:  (a)  removed;  (b) 
through  (e)  redesignated  as 
(a)  through  (d);  new  (d) 
amended 19340 

275.112  Amended 19340 

275.114  (c)  revised 19340 

275.114a    (a)  and  (c)  amended 19340 

275.115  Amended 19340 

275.115a    (c)(1)  amended 19340 

(c)(2)    and    (d)    heading    re- 
vised  47560 

275.116  Amended 19340 

275.118    Amended 19341 

275.123    Amended 19341 

275.125  Amended 19341 

275.126  Amended 19341 

275.127  Amended 19341 

275.129    Amended 19341 

275.137    Amended 19341 

275.161    Amended 19341 

275.163    Amended 19341 

275.170    (J))  amended 19341 

275.172    (b)  amended 19341 


Pace 

285.25  (b)  amended 19341 

285.26  Amended 19341 

285.27  (c)  amended 19341 

(c)(2)    and    (d)    heading    re- 
vised  47560 

285.34    Amended 19341 

285.171    Amended 19341 

285.173    Amended 19341 

285.193    Amended 19341 

290.67    (a)  amended 19341 

290.153  Amended 19341 

290.154  Amended 19341 

295.36    Amended 19341 

296.7    Amended 19342 

296.74    Amended 19342 

Title  21— Proposed  Rules: 

4 23685.  30390,  33603 

4 9775 

5 < 23685,  30390,  33603 

6 36429 

7 33603 

9 11689, 

13844,  19531,  19535,  29705,  34924, 
34927,  36431.  36432,  44917,  48279 

1498, 3214,  4999 

17 28286 

19 28286 

25 32814 

170 28286 

194 28286 

197 28286 

250 46628 


Note:  leldfoca  indicates  1988  page  numbers. 
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28— JUDICIAL 


ADMINISTRATION 

Chapter  i^D«portiii«nt  of  Justice 


0    Authorit 


m   citation   revised...24447, 

44971 
0.15    (b)  introductory  text  and 

(c)  revised;  (b)(l)(v)  added 5370 

0.19    (a)  introductory  text  and 

(1)  revised 5370 

0.25    (j)    redesignated    as    (k); 

new  (J)  iuided »435 

0.63    Revised 24448 

0.100    (b)  revised 24447 

0.105    (a)  revised 44971 

Nomencl96ure  cliange 48998 

0.115—0.118  (Subpart  U)  Re- 
vised  44971 

0.115    Nomenclature  change 48998 

0.116    Nomenclature  change 48998 

0.117    Noniieinclature  change 48998 

0.160—0.171  (Subpart  Y)  Ap- 
pendix unended 4010 

2.20    Guidelines  amended 33408. 

'  44387, 47921 

Table  Note  revised 46596 

2.37    (b)  revised 33408 

2.50    (f)  refised 33409 

2:56    (f)  revised 47921 

Revised 44389 

Amended 24448 

(b)  amfebded 24448 

9    Revised^., 32786 

9.3    (a)  amttided 9615 

11    Added:  eff.  8-31-87 24449 

Tectmical  correction 27496 

16    Authority  citation  revised 33231 

16.10    Revtaed 33231 

16.78    Addteii 7735 

16    Appendix  I  amended. 34214 

19    Added.U 45174 

32    Authoi^y  citation  revised 0451 

32.1  Revisiod 8451 

32.2  (c)  aind  (h)  revised;  (k) 
through,  (r)  redesignated  as 
(1)  throi|gh  (r)  and  (u);  new 

(k),  (s)  Uid  (t)  added 0451 

42    Heading  correctly  revised 5521 

42.101—42.112  (Subpart  C)  Au- 
thority citation  revised 24449 

42.101—42.1112  (Subpart  C)  Ap- 
pendix A  revised 24449 

Note:  loWtti  indicates  1988  page  numbers. 


2.63 

8.1 

8.8 


Pace 
42.501—42.540  (Subpart  G)    Au- 
thority citation  revised 24450 

Authority  citation  revised 3106 

42.522    (b)  revised 3206 

42.501—42.540  (Subpart  G)  Ap- 
pendix A  revised 24450 

44    Added 37409 

Authority  citation  revised 10339 

44.101  (c)(2)(ii)  revised;  inter- 
im  10339 

50    Authority  citation  revised 0452 

50.21    Added 0453 

51.19    Amended 33409 

51.24  Revised 33409 

51.25  (a)  amended 33409 

51.29    (b)  amended 33409 

55    Authority  citation  revised 735 

55.1  Revised 735 

55.2  (a)  amended 736 

55.4  (a)  introductory  text  re- 
vised  736 

55.6  Introductory  text  re- 
moved; (a)  and  (b)  revised; 

(d)  added 736 

55.7  (a)  revised;  (b)  amended 736 

55. 1 1    Amended 736 

55.13    (b)  amended 736 

55    Appendix  revised 736 

66    Added;  eff.  10-1-88 

66.32  (a)  revised;  eff.  10-1-88. 

66.33  (a)  revised;  eff.  10-1-88 0069 

68    Added 44973 

68.1  Amended 48998 

68.2  (d)  amended 48998 

68.34  (a)  amended 48998 

Chapter  V — Bureau  of  Prisons, 
Department  of  Justice 

541  Authority  citation  re- 
vised  37730 

541.2  (Subpart  A)    Added 197 

541.10—541.23  (Subpart  B)  Re- 
vised  197 

541.60—541.68       (Subpart       E) 

Added;  interim 37730 

544  Authority  citation  re- 
vised  10202 

544.10—544.13  (Subpart  B)  Re- 
vised  10202 

544.50—544.56  (Subpart  F)  Re- 
vised  10204 

549  Authority  citation  re- 
vised  48068 

549.80  (Subpart  G)    Added 48068 
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TITLE  28— Con. 

Chapter  VI— Offices  of  Independent 
Counsel,  Department  of  Justice 

Page 

602.1  (c)  removed;  (d)  redesig- 
nated as  (e);  new  (c)  and  (d) 
added 35544 

Chapter  VII— Office  of  Independent 
Counsel 

Chapter  VII  Chapter  estab- 
lished  48097 

700  Added 48097 

701  Added 8S95 

Title  2S— Proposed  Rules: 

0 35926 

„ 4034 

2 30691.  33431.  33433.  34392 

16 24583.48279 

3606,  M52 

20 34242 

50 34242.37630 

67 39015 

71 4034 

541 32478.34343 

700 42314 

701 47406 

TITLE  29— LABOR 

Subtitle  A— Office  of  the  Secretary 
of  Labor 

12    Authority  citation  revised 48019 

Revised:  interim;  eff .  4-2-89 48020 

12.1  Heading  revised;  (a)  and 
(b)  redesignated  as  (a)  (1) 
and  (2);  introductory  text 
designated  eis  new  (a)  intro- 
ductory text;  new  (a)  head- 
ing and  (b)  added;  interim 48019 

19    Added 48420 

22    Added 48492 

96.501—96.504     (Subpart     96.5) 

Revised 5M7 

96.601—96.603     (Subpart     96.6) 

Revised 59M 

97    Added;  eff.  10-1-88 S069,  MW7 

Chapter  I — National  Labor  Relations 
Board 

100.735-12  (b)  (3)  and  (4)  re- 
designated as  (b)  (4)  and  (5); 
new  (b)(3)  added 4616 

NoTK  loMfdM  indicates  1988  page  numbers. 


Pace 

102  Authority  citation  re- 
vised  27990 

102.118  Heading  and  (a)(1)  re- 
vised  27990 

103  Authority  citation  re- 
vised  25215 

103.20  (Subpart  B)    Added 25215 

Clarification 48534 

Chapter  IV— Office  of  Labor-Man- 
agement Standards,  Department  of 
Labor 

452.46    Revised S751 

Chapter  V — Wage  and  Hour  Division, 
Department  of  Labor 

516    Revised;  eff.  7-31-87 24896 

Table  of  contents  corrected 26121 

697  Authority  citation  re- 
vised  35416 

697.1  (b)(1).  (e)(1),  (f)(1), 
(g)(1),  (h)  (1)  and  (2),  (i)(l), 
(J)(l),  (k)(l),  (m)(2)  and 
(n)(2)  revised 35416 

697.3    Revised 35416 

Chapter  XII — Federal  Mediation  and 
Conciliation  Service 

1470    Added;  eff.  10-1-88 8069,  SM7 

Chapter  XIV — Equal  Employment 
Opportunity  Commission 

1601  Authority  citation  re- 
vised  34215 

1601.6  Existing  text  designated 
as  (a);  (b)  redesignated  from 
1601.18 26957 

1601.18  Redesignated  as  1601.6 
(b);  new  1601.18  redesignat- 
ed from  1601.19;  (b)  re- 
moved; (c)  through  (g)  re- 
designated as  (b)  through 
(f);  new  (e)  and  (f)  amend- 
ed  26957 

1601.19  Redesignated  as 
1601.18;    (b)    removed;    (c) 
through  (g)  redesigtta^ed^s^ 
(b)  through  (f);  new  (e)  and 

(f )  amended 26957 

Added 26958 

1601.21  (a)  revised;  (d)  intro- 
ductory text  amended 26959 
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(d)  introductory  text  amend- 
ed  

1601.24    (a)  amended 

1601.28    (b)(8)  amended 

1601.74    (a)  amended 

1601.80    Amended 45454. 

Amended...^., 

1613  Letter^  and  bulletins  re- 
voked  i.» 

Authority  dflbation  revised 

1613.211  Revised 

1613.212  (a)  revised 

1613.213  (a)  amended;  (b)  and 
(c)  redesignated  as  (c)  and 
(d);  new  (U)  added. 

1613.214  Re] 
Re 
Rej 

Revised. 
Revised. 

Revised 

(c)  amended;  (b)  and 


Pace 

...3370 
26959 
26959 
34215 
48998 


38226 
41922 
41922 
41922 


1613.215 
1613.216 
1613.217 
1613.218 
1613.219 
1613.220 

(d)  revised^ 
1613.221  Re 
1613.222 
1613.231 
1613.234 
1613.235 
1613.236 
1613.237 
1613.238 
1613.239 
1613.240 
1613.261 
1613.262 
1613.271 
1613.283 
1613.513 
1613.521 
1613.601 
1613.602 
1613.603 


Ad  led.... 
!7tsed.. 


(c) 


Re 
Re 
Re 
Re 
Re 
Revised. 

(a)  irevised 

ia)]fevised 

(b)(1)    amended; 

and  (g)  rendsed 

1613.604    ReVtsed 

1613.606  Revised 

1613.607  (a)  irevised 

1613.608  (a)    amended;    (b)(2) 
revised ♦ 

1613.609  Revised 

Revised 

(a)(i)  amended 

(e)  amended 

Revised , 

Revised 


1613.610 
1613.612 
1613.614 
1613.631 
1613.643 


41922 
41922 
41923 
41923 
41924 
41925 
41926 

41928 
41926 
41927 
41927 
41927 
41927 
.41927 
.41928 
.41928 
.41928 
.41928 
41928 
41928 
41929 
41930 
41930 
41930 
.41930 
.41930 

41930 
41930 
41931 
.41931 

41931 
41932 
41932 
41932 
41932 
41932 
41933 


Note 


indicates  1988  page  numbers. 


Pace 
1613.632    Revised 41932 

1613    Appendix  A  added 41933 

Appendix  A  corrected 48263 

1625  Authority  citation  re- 
vised  5972 

1625.2    (a)  and  (b)  amended S972 

1625.5    Amended 8978 

1625.8  Introductory  text  re- 
vised  S972 

1625.9  (c)  revised;  (d)  and  (e) 
removed;  (f)  redesignated  as 

(d)  and  revised S973 

1625.10  (f)(l)(i)  amended; 
(f)(l)(ii)  removed;  (f)(1)  (iii) 
and  (iv)  redesignated  as 
(f)(1)  (ii)  and  (iii);  new 
(f)(l)(ii)    introductory    text 

and  (B)  revised 5973 

1625.11  (a)  (1)  and  (2)  revised; 

(g)  amended 5973 

1625.12  (a)  revised 5973 

1625.13  Existing  regulations 
unchanged 33809 

1627  Authority  citation  re- 
vised  32296 

Authority  citation  revised 5973 

1627.16  (c)  added 32296 

(c)  suspended 3370 

1627.17  (a)  revised 5973 

Chapter  XVII — Occupational  Safety 
and  Hoalth  Administration,  Dopart- 
mont  of  Labor 

1910.16    (b)(2)(ix)  added 36026 

1910.19    (i)  added 34562 

( j)  added 46291 

1910.177    (a)(2)  revised 36026 

1910.211—1910.222  (Subpart  O) 

Authority  citation  revised 8352 

1910.211    (d)(ll)(iii)    and    (12) 

revised;  (d)(ll)(iv)  and  (61) 

through  (66)  added 8353 

1910.217    (c)(3)(iii)(6)      revised; 

(h)  added 8353 

Appendixes     A     through     D 

added 8358 

1910.261—1910.275  (Subpart  R) 

Authority  citation  revised 49625 

1910.268    (c)  revised 36387 

1910.272    Text  and  Appendixes 

A,  B.  and  C  added  (effective 

date  pending  in  part) 49625 
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TITLE  29  Chapter  XVII— Con.         Pkge 

1910.1000—1910.1500  (Subpart 
Z)  Authority  citation 
amended 34562,46291 

1910.1000    Table  Z-2  amended...34562, 

46291 

1910.1028    Added 34562 

1910.1048    Added  (effective 

date  pending  in  part) 46291 

(p)(2)(vi)         added;         OMB 
number 6629 

1910.1200    Revised 31877 

OMB  number 46080 

1910.1000—1910.1500  (Subpart 
Z)  Appendixes  A  through 
E  added 34568 

1915  Authority  citation  re- 
vised  31876 

1915.97    Revised 31886 

1915.99    Added 31877 

OMB  number 46080 

1917  Authority  citation  re- 
vised  31876 

1917.1    (a)(2)(ix)  added 36026 

(a)(2)(x)  added 49624 

1917.28    Added 31877 

OMB  number 46080 

1917.44    (o)  revised 36026 

1917.72    Removed 49624 

1918  Authority  citation  re- 
vised  31876 

1918.90    Added 31877 

OMB  number 46080 

1926.50—1926.59     (Subpart    D) 

Authority  citation  revised 31877 

1926.55    (d)  added 46312 

1926.59    Added 31877 

OMB  nimiber 46080 

1926.550    (b)(2)  revised 36382 

1926.552    (c)(15)  revised 36382 

1926.903    (e)  revised 36382 

1928  Authority  citation  re- 
vised  31877 

1928.21    (a)(5)  added 31886 

1952.94  Added 481 1 1 

1952.95  Revised 481 1 1 

1952.290  Heading  revised 34383 

1952.291  Redesignated  as 
1952.296  and  revised;  new 
1952.291  redesignated  from 
1952.293 34383 

1952.292  Redesignated  as 
1952.295:  new  1952.292  re- 
designated from  1952.294 34383 

Note:  liW«a  indicates  1988  page  numbers. 


Pace 

1952.293  Redesignated  as 
1952.291;  new  1952.293 
added 34383 

1952.294  Redesignated  as 
1952.292 34383 

1952.295  Removed:  new 
1952.295  redesignated  from 
1952.292 34383 

1952.296  Redesignated  from 
1952.291  and  revised 34383 

1952.377    Added 35070 

Chapter  XXV — Pansion  and  Walfara 
Banafits  Adminittrcrtion,  Dapart- 
mant  off  Labor 

2582  (Subchapter  J  and  Part) 

Added:  interim 35866 

Chapter  XXVI— Ponsion  Bonofit 
Guaranty  Corporation 

2603.2  (c)  amended 30663 

2603.8    (a)  amended 30663 

2603.21  Heading,  (a)  and  (c)  re- 
vised: (d)  amended 30663 

2603.32    (c)  revised 30664 

2603.36    Revised 30664 

2603.51  Revised 30664 

2603.52  (a)  introductory  text 
and  (1).  (b)  introductory 
text,  and  (c)  revised 30666 

2603.53  (a)  revised 30666 

2603.54  (a)   amended;   (b)  and 

(c)  revised 30666 

2603.55  Revised 30666 

2610  Authority  citation  re- 
vised  36759 

Authority  citation  revised 1904 

Premium      payment      guide- 
lines  1907 

2610.3  (a)(6)(ii)  and  (8)(iii)(B) 
amended;  footnote  1  added; 
(a)(6)(i).  (7),  (8)(iii)(A),  and 
(b)(5)  removed 1904 

2610.6    Revised 1904 

2610    Appendix    A    amended...36759. 

49395 
2613    Authority     citation     re- 
vised  47561 

2613.2    Amended 47561 

2613.8  (b)(1)  and  (2)(i)  amend- 
ed  „47561 

2616    Plan  terminations 1904 
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Pace 

2617  AuthorJ^y  citation  re- 
vised  ij 47562 

Plan  terminations 1904 

2617.4  (b)     mtroductory     text 

and  (2)  revised 47562 

2618  Plan  terminations 1904 

2619  Author^lfy  citation  re- 
vised  U 41S6 

2619.26  (a)  removed;  (b)  and 
(c)  redesignated  as  new  (a) 
and  (b);  new  (a)(1)  and  new 

(b)(1)  amended 47562 

2619    Appendix     B     amended...34774. 

38228 

Appendix  Di  luoaended 47563 

Appendix  Djtorrected 48905 

Appendix  B  amended 4136, 84M 

Appendix  Bl^orrected 90M 

2621  Authoriliy  citation  re- 
vised  .].. 47564 

2621  Appendik  A  amended 47564 

2622  Appendik  A  amended 36759. 

I ;  49396 

2642    RevisecLi 39914 

2644  Authority  citation  re- 
vised  .1. 36759.  49396 

2644    Appen<aK  A  amended 25008. 

36759,  49396 

2676.15    (c)  table  amended 26475. 

3  )B59.  34774.  38229.  43571. 
47565 

(c)  table  amitided lois, 

4137,8455 

Chapter  XXVIt— Fsdaral  Min*  Saf«ty 
and  Hoaltk  R«vi«w  Commistien 

2700.40    (b)  revised 44883 

2702.5  Revisfd:  interim 733 

2702.6  Added;  interim 738 

2702.7  Added:  interim 739 

2702.8  Added:  interim 739 

Title  ^—Proposed  Rules: 

1 4 31366,  38473 

5 i 31366,  38473 

70 4 SS44 

98 4 39015 

100 4 • 25124,  27902 

102 4 27012 

103 4 25142. 

29038,  36M9,  37399,  43919.  47029 

505 U 35447 

516 4 '••<' 

530 4" '••<' 

1471 i. 39015 


Note: 


ndicates  1988  page  numbers. 


Ptce 

1615 42450 

1625 45360 

1910 26776. 

28727.    29620,    32312.    35731.    37973, 
42321,  44996.  45438.  45530.  47097 

17J4, 2047 

1915 28727.  32312.  35731 

1917 28727.  32312.  35731 

1918 28727.  32312.  35731 

1926 26778.  44996 

1952. ......ZT"...............^^^^^^ 36048 

1953 27417 

2550 33508.  42322 

im 

2580 31039.  44610 

2616 33318 

2617 33318 

2640 37329.  43082 

2642 43082 

2649 37329 


TITLE  30— MINERAL  RESOURCES 

Chapter  I— Min«  Satety  and  HoaMi 
Adminittratian,  Dapartaiant  of  Labor 

46  Removed 33235 

47  Authority  citation  revised 33235 

47.10  Amended 33235 

47.50    Amended 33236 

48  Authority  citation  revised 10335 

48.5  (b)(2)  revised 10335 

48.6  (b)(8)  redesignated  as 
(b)(9):  new  (b)(8)  added 10335 

48.8    (b)(8)  revised 10336 

48.11  (a)(4)  revised 10336 

57.22001—57.22608  (Subpart  T) 

Revised:  eff.  10-29-87 24941 

57.22004  OMB  number:  inter- 
im  41397 

57.22005  (f)(1)  and  (g)  correct- 
ed  27903 

57.22202  (a)(2)  revised:  inter- 
im  41397 

57.22204  OMB  number:  inter- 
im  41397 

57.22228  (e)  revised;  interim 41397 

(e)  revised:  final 9615 

57.22229  (b)(3)  amended;  inter- 
im  41397 

57.22230  OMB  number;  inter- 
im  41397 

57.22232  Corrected 27903 

57.22233  Corrected 27903 

57.22234  (a)  amended;  inter- 
im  41397 
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TITLE  30  Chapter  I— Con.  p*ce 

(a)  amended;  final 9615 

57.22239  OMB  number;  inter- 
im  41397 

57.22240  Corrected 27903 

57.22401  OMB  number;  inter- 
im  41397 

57.22601  Effective  date  de- 
ferred  41397 

Elffective    date    deferral    ex- 
tended  9615 

57.22606  (g)(2)  revised;  inter- 
im  41397 

75.160-1    Redesignated  as 

75.161  and  revised 10336 

75.161    Redesignated  from 

75.160-1  and  revised 10336 

75.200—75.223  (Subpart  C)  Re- 
vised  2375 

75.1714  (b)  revised:  (c)  re- 
moved  10336 

Chapter  II — Minaralt  Managamant 
Sorvka,  DopcHimant  of  th«  Interior 

202  Heading  and  authority  ci- 
tation revised H17 

Authority  citation  revised 1270 

Seminars 401 1,  SISI 

202.51—202.53  (Subpart  B)  Re- 
vised (202.52  and  202.53  re- 
designated from  202.152  and 
202.151  and  revised) 1217 

202.100—202.101     (Subpart     C) 

Revised 1217 

202.100  Removed;  new  202.100 
redesignated    from    202.150 

and  revised 1317 

202.101  Removed;  new  202.101 
added 1217 

202.102  Removed 1217 

202.103  Removed 1217 

202.150  Redesignated  as 
202.100  and  revised 1217 

202.151  Redesignated  as  202.53 

and  revised 1217 

202.152  Redesignated  as  202.52 

and  revised 1217 

202  (Subpart  D)  Heading  re- 
vised  1217 

202.150—202.152     (Subpart     D) 

Sections  added 1371 

202  (Subpart  E)  Heading  re- 
vised  1217 

Note:  IiWbm  indicates  1988  page  numben. 


PMC 

202  (Subpart  F)  Heading  re- 
vised.  1217 

202  (Subpart  O)  Heading  re- 
vised  1217 

202  (Subpart  H)  Heading  re- 
vised.  1217 

202  (Subpart  I)  Heading  re- 
vised.  1217 

203  Authority  citation  re- 
vised  1213 

Seminars 401 1,  iltl 

203.50  (Subpart  B)  Heading  re- 
vised  1213 

203.50    Redesignated  from 

203.150 1213 

203  (Subpart  C)  Heading  re- 
vised  1213 

203.100    Removed 1218 

203  (Subpart  D)  Heading  re- 
vised  1213 

203.150    Redesignated  as 

203.50 1213 

203  (Subpart  E)  Heading  re- 
vised  1213 

203.200    Redesignated  as 

203.250 1213 

203.250    (Subpart    F)    Heading 

revised 1213 

203.250    Redesignated         from 

203.200 1213 

203  (Subpart  O)  Heading  re- 
vised  1213 

203  (Subpart  H)  Heading  re- 
vised  1213 

203  (Subpart  I)  Heading  re- 
vised  1213 

206    Seminars 4011, 3131 

Information     collection     re- 
quirements  4012 

206.10    Added. 1272 

206  (Subpart  B)  Heading  re- 
vised  1213 

206.100—206.107     (Subpart     C) 

Heading  revised 1213 

206.100  Revised 1213 

206.101  Revised 1213 

206.102  Revised 1220 

206.103  Removed. 1213 

Added 1221 

206.104  Redesignated  as  43 
CFR  Part  3162.7-4 1213 

Added 1222 

206.105  Revised 1222 

206.106—206.107    Removed. 1272 
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Pace 

206.150—206.1132     (Subpart     D) 

Heading  revised I2is 

206.150— 206.1|99     (Subpart     D) 

Revised....].! }tn 

206  (Subpart  I E)  Heading  re- 
vised  1211 

206  (Subpart!  F)  Heading  re- 
vised  J.; i2it 

206  (Subpart!  G)  Heading  re- 
vised.  i., 1218 

206.300  Redeldgnated  as 
206.350 121S 

206.301  Redesignated  as 
206.351 121« 

206.350— 206.3B1     (Subpart     H) 

Heading  revised I2lt 

206.350  Redesignated  from 
206.300 _ 121S 

206.351  Redesignated         from 


206.301. 

206  (Subp4^ 
added.. 

207  Revised..!. 
Seminars 

208  Revised.. 


I) 


1218 

Heading 

1218 

1225 

4011,8181 

41913 

208.2    Correc^ 45528 

209  Removed 41918 

210  Seminar^ 4011, 8181 

210.50—210.55       (Subpart       B) 

Heading  revised 1226 

210.55    Added. 1226 

210  (Subpart!  iC)  Heading  re- 
vised  11. 1226 

210.100—210.105    Removed 1226 

210  (Subpart  D)  Heading  re- 
vised  ;. 1226 

210.150—210.161    Removed 1226 

210  (Subpart!  P)  Heading  re- 
vised  „ 1226 

210.300  Redesignated  as 
210.350 » 1226 

210.301  Redesignated  as 
210.351 U 1226 

210  (Subpart  p)  Heading  re- 
vised  U 1226 

210.350—210.351  (Subpart  H) 
Added  (210.350  and  210.351 
redesignated  from  210.300 
and  210.30b 1226 

210  (Subpart!  j I)  Heading  re- 
vised  1226 

216  Authority!  citation  re- 
vised  U 27546 


Note 
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216.40    (a)  and  (b)  revised;  (g) 

added 27546 

218  Authority  citotion  re- 
vised  24451,  27546 

218.40    (a)  and  (b)  revised:  (e) 

added 27546 

(e)  correctly  designated 37452 

218.57    Added;  eff .  7-31-87 24451 

241  Authority  citation  re- 
vised  1218 

Seminars 401 1, 8181 

241.10    Removed 1226 

241.50—241.53       (Subpart      B) 

Heading  revised 1226 

241.50    Amended 1226 

241.53  Redesignated  from 
241.100  and  heading  revised; 
(c)  removed 1226 

241  (Subpart  C)  Heading  re- 
vised  1226 

241.100  Redesignated  as  241.53 
and  heading  revised;  (c)  re- 
moved  1226 

241  (Subpart  D)  Heading  re- 
vised  1226 

241  (Subpart  E)  Heading  re- 
designated as  Subpart  F 
heading;  new  (Subpart  E) 
heading  added 1226 

241  (Subpart  F)  Heading  redes- 
ignated as  Subpart  G  head- 
ing; new  (Subpart  F)  head- 
ing redesignated  from  Sub- 
part E  heading 1226 

241   (Subpart  G)    Heading  re-  . 
designated    as    Subpart    H 
heading;  new  (Subpart  G) 
heading  redesignated   from 
Subpart  F  heading 1226 

241  (Subpart  H)  Heading  re- 
moved; new  (Subpart  H) 
heading  redesignated  from 
Subpart  G  heading 1226 

241       (Subpart       I)    Heading 

added 1226 

251  Authority  citation  re- 
vised  4391 

251.5-3    Revised 4392 

251.14-1  (d)  (1)  and  (2)  and  (e) 
revised;  (c)(3)  and  (d)(3)  re- 
moved  4392 
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TITLE  30— Con. 

Chapter  Vii— Offic*  of  Surfoc* 
Mining  Radamotien  and  Enferc*- 
m«nt,  D*partni*nt  of  Hi*  Intarier 

Page 

700  Authority  citation  re- 
vised  „....  39407 

700.5    Amended 39407 

723  Authority  citation  re- 
vised  3674 

723.1    Revised 3ft74 

723.18    (a)  revised 3ft74 

724  Added 3674 

736  Authority  citation  re- 
vised  39407 

736.12  Revised 39407 

736. 13  Ronoved 39408 

736.14  (a)  revised 39408 

750  Authority  citation  re- 
vised  3675 

750.18  (a)  revised 367S 

764  Authority  citation  re- 
vised  49323 

764.15  (a)(1)  revised 49323 

(a)  (3)  and  (8)  and  (b)(2)  re- 
moved; (a)  (4)  through  (7) 

and  (b)(3)  redesignated  as 
(a)    (3)    through    (6)    and 

(b)(2) 49324 

750  Authority  citation  re- 
vised  31622 

750.20    (a)  suspended  in  part 31622 

769    Authority      citation      re- 

Yj5g^ ^ 49324 

769.14  (a)(3).  (b)(2)/aJnd  (h)"re- 
moved;  (a)(4)  and  (b)(1)  re- 
designated as  (a)(3)  and  (b); 
(a)(1)  and  new  (3)  and  (c)  re- 
vised  49324 

779.10    Amended 47359 

779.19  (b)  amended 47359 

779.20  Removed 47359 

780.16  Revised 47359 

783.10    Amended 47359 

783.19  (b)  amended 47359 

783.20  Removed 47359 

784  Authority  citation  re- 
vised  45923 

784.14    (g)  revised 45923 

784.21  Revised 47359 

785  Authority  citation  re- 
Yjgg(} 39183 

785. 14  (*c)(  iy'(i'iirand  aviredM- 
ignated  as  (c)(1)  (iv)  and  (v): 

Note  liUfm  Indicates  1988  page  numbers. 


new    (c)(l)(iii)    added;    new 

(c)(l)(iv)  revised 39183 

800  Authority  citation  re- 
vised  ••7 

800.5    (c)  revised W7 

800.23  (c)  introductory  text, 
(1),  (2).  and  (3)  redesignated 
as  (c)(1)  introductory  text, 
(i),  (U),  and  (iii);  new  (c)(2) 
added;  (d)  amended;  (e)  (2) 
and  (4),  (f ).  and  (g)  revised 997 

800.40  (a)(2)  re'.lsed _  996 

816  Authority  citation  re- 
vised  29181.  47360 

816.68    (e)  amended 29181 

816.97  (b),  (e)  (2)  and  (3)  re- 
vised; (e)(4)  added. 47360 

817  Authority  citation  re- 
vised  45924,  47360 

817.41  (b)(2)  removed 45924 

817.97  (b),  (e)  (2)  and  (3)  re- 
vised; (e)(4)  added 47360 

845  Authority  citation  re- 
vised  367S 

845.1    Revised 367S 

845.18    (a)  revised- 3675 

846  Added 8675 

902  Authority  citation  re- 
vised  5164 

902.15  Added 5164 

902.16  Removed 5164 

904.10  (a)  (1),  (2).  and  (3)  and 
(b)(30)  revised;  (b)  (5)  and 
(7)  removed 

904.12    Added 

904.15  (d)  added 9M5 

904.16  Added 905 

904.20    Revised. 9335 

906.11  (p)  and  (oo)  removed 36028 

910  Authority  citation  re- 
vised  3676 

910.772    (a)  revised 4977 

910.782    Removed 4977 

910.846    Added 3676 

912  Authority  citation  re- 
vised  3676 

912.846    Added 3676 

913  Authority  citation  re- 
vised  45329 

913.11    (c)  removed. 48422 

913.30    Added 45329 

914  Authority  citation  re- 
vised  4394 

914.15    (p)  revised;  (s)  added 4394 

(r)  added 9317 


914.16 
915.15 
916.15 
917    Authority 
vised. 
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Page 


(d)renioved 9817 

(g)  added 37453 

(g)  eud^ied 49398 

citation      re- 
7737 

917.15  (y)  added 49401 

Heading  rejvised;  (y)  redesig- 
nated as  (b^);  new  (y)  added 7737 

917.16  (d)  removed 49401 

917.21    Existing  text  designated 

as  (a);  new  (b)  added 26300 

921  Authority  citation  re- 
vised  i] 3676 

921.846    AddM 3676 

922  Authority  citation  re- 
vised  ;.. 3676 

922.786    Removed 4»77 

922.846    Added »*^« 

925  Authority  citation  added; 
section  aiitthority  citations 
removed..^ 43758 

925.15  (e)  added 5769 

925.16  (i)(l)  Introductory  text 
amended.... „ 43758 

(J)  and  (k)  amended 43759 

(a)  through!  <h)  removed 5769 

926  Authority  citation  re- 
vised  11. 49403 

926.15    (g)  added 49403 

931.15    (f)  adiled 4014 

933  Authority  citation  re- 
vised  I., 3676 

933.826    Removed 4977 

933.846    Added 3676 

934  Authority  citation  revised; 
section  authority  citations 
removed..l.j 43761 

Authority  citation  revised. 2840 

934.12    Headjiig  revised 3840 

934.14  Added 2840 

934.15  (i)  added 43761 

Heading  revi^d;  (J)  added 2840 

934.16  Addedi 2840 

935  Authority  citation  re- 
vised  ^4 ; 7738 

935.12    (c)  ad4ed 26971 

(a)  removed; 29516 

(b)  removed-! 7738 

935.15  (bb)  added 26971 

(cc)  added...^ 29516 

(dd)  added..,- 46598 

935.16  (d)  through  (h)  added 26972 

(a)  remove4 29516 

(c)  removedi.4. 7738 


Note 


ilicUcates  1988  page  numbers. 


Page 

935.20    Revised 30668 

935.25    Revised 30668 

936.17  Removed 36924 

936.18  Removed. 36924 

936.19  Removed. 36924 

937  Authority  citation  re- 
vised  3(t76 

937.846    Added 3676 

938.15    (n)  added 26302 

939  Authority  citation  re- 
vised  3676 

939.770—939.771    Removed 4977 

939.846    Added 3676 

941  Authority  citation  re- 
vised  3676 

941.846    Added 3676 

942  Authority  citation  re- 
vised  3676 

942.816  (f)  revised 47717 

942.817  (e)  revised 47717 

942.846    Added 3676 

944  Authority  citation  re- 
vised  9887 

944.15    (1)  added 9887 

946  Authority  citation  re- 
vised  43573 

Authority  citation  revised 7183 

946.12    (bK3)  removed 26973 

946.15  (s)  added. 26973 

(t)  added 30670 

(u)  added 49404 

(V)  added 49405 

(w)  added 7183 

946.16  (a),  (b).  (c),  (f),  and  (g) 
removed;  (d)  and  (e)  re- 
vised  7183 

946.25    Revised 43573 

947  Authority  citation  re- 
vised  3676 

947.846    Added 3676 

Title  30— Propoaed  Rules: 

1—100  (Ch.  I) I0S57 

11 32313 

48 30391 

57 26352.  33956,  43345 

75 30391 

2MS,  61M,  «5IX  10104 

202 25887. 

29868.    30776,    30826.    33247,    35451. 

39792,  39846,  43919 
203 25887, 

29868.    30826,    33247,    35451.    39846, 

43919 
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Title  30 — Proposed  Rules — Con.       Pace 

206 25887. 

29868.  30776.  30826.  33247.  35451. 
39792.  39846.  43919 
207 30826. 

33247.  35451.  39846 
210 _ „ 30826. 

33247.  35451.  39846 

1099 

212 25887.  29868.  43919 

216 1M9 

218 25887.  29868.  43919 

241 30826, 

33247,  35451.  39846 

250 35559 

251 36435 

256 29222 

701 » 42258 

702 S430,  »777 

750 34394 

3992 

762 „ 39186 

773 37164.  43174 

780 32764.  39364.  42258 

784 32764.  39364,  42258 

785 9453 

815 42258 

816 28012.  37334.  39364.  42258 

817 28012,  37334.  39364.  42258 

823 _ 9453 

840 „ 32758.  41471 

842 „ 32758.  34050.  41309.  41471 

843 34050,  41309 

845 41666 

846 41666 

870 27419 

901 34929 

904 27419.  47411 

905 39594.  44918 

906 nil 

913 28309,  41471 

914 25887,  35733.  35734 

M«9 

915 25888 

10397 

916 34930 

9M9 

9i7ZZZZZZZZZ""ZZZZ"'26i58. 

26159.  28310.  34932.  39540 

„ S002. 7212 

918 _ MM 

925 29546 

_ S«M 

931 28162.33956 

„ 10390 

934 „ 35735.  48835,  49031 

0933 

935 25386, 

25387.    28165.    46377,    46379,    46783. 
48125 

936 3050 

938 25037 

Note  ■tWiw  indicates  1988  page  numbers. 


943 

30830 

4«4S 

944 

41738.  43822 

946 

28166.  28849.  36959,  41739 

soot 

948 

41741 

952 

46095 

953 

48097 

TITLE  31— MONEY  AND  FINANCE: 
TREASURY 

Subtltte  A— Offic*  of  Hi*  S«cr«tary 
of  th«  TrMisury 

I    Authority  citation  revised 26305 

1.1—1.7  (Subpart  A)    Revised 26305 

1.8—1.12  (Subpart  B)    Revised....  26319 

1.20    Revised 26320 

1.21—1.22    Revised 26321 

1.23  Revised 26322 

1.24  Revised 26323 

1.25—1.26    Revised 26324 

1.27  Revised 26326 

1.28  Revised 26327 

1.29—1.30    Revised 26328 

1.31—1.32    Revised 26329 

1.33    Removed 26302 

1.34—1.35    Revised 26329 

1.20—1.36  (Subpart  C)    Appen- 
dixes A  through  L  revised 26329 

5.5—5.22  (Subpart  B)    Revised....  39514 

16    Added 35071 

25    Added;  interim WM 

Chapt«r  I — Monetary  Officos, 
Doportmont  of  tho  Troaoury 

51    Authority  citation  revised 36925 

51.0  Revised;  interim 36925 

51.1  Revised;  interim 36925 

103    Authority      citation      re- 
vised  35545 

103.11    (g)(9)  and  (r)  added 777 

(p)  revised 41M 

Effective  date  corrected 5080 

103.22  (a)(1)  and  (c)  amended; 
(a)(3)  redesignated  as  (a)(4); 

new  (aM3)  added 777 

(d)  and  (e)  amended 4in 

103.23  (b)  amended 4in 

103.25  (a)  amended;  (e)(3)  re- 
vised  •■•  •      ••  ••••••■•••  10073 

103.26  (b)T3)  amended.!....... 413t 

103.43    (a),  (b),  and  (c)  redesig- 
nated as  (b).  (d),  and  (e); 


500.563  ] 

535.702  . 

535.703  . 

535.704  . 

535.705  . 

540.703  . 

540.704  . 

540.705  . 

540.706  . 
545.427  : 

545.702  . 

545.703  . 

545.704  . 

545.705  . 
550.304  ( 

and  (I 

550.406  ] 

550.630  . 

550.635  . 

550.703  . 

550.704  i 

550.705  . 

550.706  i 
560    Add 


Page 

new  (b)  ij^vised;  new  (a),  (c), 

and  (f)  added 35545 

103.49  (c)  (].)  and  (2)  amend- 
ed  .1.1 413S 

103.70— 103-7t      (Subpart      P) 

Added 1 35546 


Chaptar  II— Fiscal  S«rvic«, 
Departqipnt  of  th«  Treasury 


235 
240 
245 
248 
316 


500.563 
535.702 
535.703 
535.704 
535.705 
540.703 
540.704 
540.705 
540.706 
545.427 
545.702 
545.703 
545.704 
545.705 
550.304 


550.406 
550.630 
550.635 
550.703 
550.704 
550.705 
550.706 


Note: 
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Pue 
Title  31— Proposed  Rules: 

0 4S648 

10 99S> 

103 35562.  39663. :  •>922 

601 1,  7»«« 

223 29039.  37334 

TITLE  32~NATiONAL  DEFENSE 

Chapter  I— Office  of  the  Secretary  of 
Defense 

40.3  Amended 29844 

40.4  (b)(3)(Ui)  (B)  and  (C)  and 

(iv)  added 29844 

40.6  (d)(2)(iii)  (A).  (B),  and  (C) 
amended 29844 

40.7  (b)(4)(iv).  (c),  and  (d) 
added 29844 

40.14    (a)  amended 29845 

40a    Revised 48431 

40a.  1    Amended 9SI7 

41    Appendix  A  amended 46997 

43.2  (a)  amended 25008 

43.6    (d)(14)  revised 25008 

45.3  (b)(2).  (c)(2).  and  (e)(l)(v) 
revised;  (d)(5)  and  (g) 
amended 41706 

(e)(l)( 111)  amended 1342 

45.4  (d)(1)  amended 41706 

45.5  Amended 41706 

Revised 1342 

59    Revised 34215 

63.3    (o)  amended 25215 

63.6  (b)(5)  (1)  through  (vll) 
amended;  (e)(2)  introducto- 
ry text  revised;  (e)(2)(vi)  re- 
designated as  (e)(2)(vli);  new 
(e)(2)(vi)  added 25215 

68    Added 44389 

72    Added 41707 

98    Added 44883 

102    Revised 48999 

104    Revised 1343 

165    Removed 34639 

174.1    (d)  and  (e)  amended 29181 

174.3  (b).  (c)  and  (f)  amended; 

(d)  and  (e)  revised 29181 

(f )  corrected 30766 

174.4  (c)  revised 29182 

174.5  (b)  and  (d)  revised 29182 

174.6  (a)  revised 29182 

199  Uncodified  Table  2  re- 
vised  34775 

Authority  citation  revised. aoxo 


Policy  sUitement 35S4 

Policy  statement 35M 

Policy  statement 35M 

Policy  statement 35M 

Updated  tables 48422 

Updated  tables 9617 

342    Updated  tables 48422 

Updated  tables 9617 

351    Authority      citation      re- 
vised  .., 46455 

Updated  tafailes 48422 

Updated  taldes 9617 

351.5    (a)  revised 46456 

357.22    (a)     introductory     text 

amended.., 10074 

358    Added;  Interim.... 41991 

Chapter  V^Office  of  Foreign  Assets 
Control,  Deplirtment  of  the  Treasury 


RevUed 7354 

Add)ad 7356 

Addleid 7356 

7356 

7356 

7356 

7356 

7356 

7357 

>retation 25576 

7357 

7357 

7357 

AddW 7357 

(a)(|)  amended:  (a)(4) 
and  (b)  adiled 5571 


Revved 5572 

Addbd 35548 

Add^  d 35549 

Addfad 7357 

Add^d 7357 

Add0b 7353 

Addeid 735S 


560    Added..... 44076 


ihdicates  1988  page  numbers. 
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TITLE  32  Choptar  I — Con.  Pwe 

199.1  (o)  redesignated  as  (p); 

new  (o)  added 38754 

199.2  (b)  amended 33005 

(b)  amended 5372 

199.3  (e)(3)(iv)  revised 27991 

199.4  (dK2).  (f)(3)(ii).  (4)(il) 
and  (5).  (g)  (10)  and  (11)  re- 
vised; (f)(6)  added 33005 

(c)(3)(lx)(A)  introductory  text 
and  (g)(39)  revised 5372 

199.6  (a)(8)  and  (b)(l)(ii)  re- 
vised; (b)(3)(v)  added;  (e)  re- 
moved; (f)  redesignated  as 

(e) 33006 

(c)(l)(iv)  added;  (c)(3)(iv)(A) 
introductory  text.  (J),  (.2), 
(J),  and  (4)  introductory 
text  revised; 
(c)(3)(iv)(A)(4)(m)  redesig- 
nated as  (c)(3)(iv)(A)(6)  and 
revised;  (c)(3)(iv)(A)(5) 
added 5372 

199.7  (b)(2)(i).  (c)(2),  (e)(1)  and 
(g)  revised;  (b)(2)(x)(C) 
added 33007 

(e)(3)  revised 5373 

199.10  (a)(5)(iii)  redesignated 
as  (a)(5)(iv);  new  (a)(5)(iii) 
added 33007 

199.13  Added 2020 

199.14  Added 33007 

209    Revised 47390 

220    Added. 36028 

226    Added 42638 

229.16    (a)  (1)  and  (2)  revised 47721 

249    Added 41708 

251  Revised 36030 

Technical  correction 37609 

252  Revised 39222 

259  Authority  citation  re- 
vised  48020 

Revised;  eff.  4-2-89 48020 

259.1  Heading  revised;  (a)  and 
(b)  redesignated  as  (a)  (1) 
and  (2);  introductory  text 
designated  as  new  (a)  intro- 
ductory text;  new  (a)  head- 
ing and  (b)  added 48020 

278    Added:  eff.  10-1-88 M70,  MM7 

286    Revised 25977 

291    Revised 9435 

292a.l3'  Revised 29183 

292a.l5    Removed 25216 

295    Heading  revised 32296 

Note:  ltldf««t  indicates  1988  page  numbers. 


Pace 

Revised 

Authority  citation  revised 

295.2    (b)  amended UX9 

295.6  (b)  (1)  through  (6)  re- 
vised; (b)  (7)  and  (8)  added 32296 

(a)(3)  amended UM 

295    Appendix  C  amended M29 

299a.l0    (b)(10)  amended 41711 

351    Removed 37290 

361    Revised 41993 

368    Revised 35417 

372    Revised 36402 

374    Added 1345 

381  Added 36406 

382  Added 37290 

382    Appendix  A  amended 38407 

Chapt«r  V — D«partin«nt  of  th«  Army 

518.15  (a)(4)  (i)  through  (xvii) 
revised;  (a)(4)  (xviil) 
through  (xxiii)  removed MOl 

536  Revised 45939 

537  Revised 45176 

552.25    Revised 44393 

552.105—552.111     (Subpart    G) 

Added 25862 

Redesignated  as  Subpart  H 1752 

552.98—552.104      (Subpart     G) 

Added 1752 

552.105—552.111     (Subpart     H) 

Redesignated  from  Subpart 

G 1752 

Chapter  VI — Deportment  of  the 
Navy 

706.2  Table     One     amended...42103, 

47923 

Table  Tliree  amended 42104.  47923 

Table  Five  amended 35237. 

38755.  42102.  42103.  46080. 

47922 

706.3  Table  One  amended 35237 

728    Revised 33718 

732    Revised 32297 

750    Authority  citation  revised; 

footnotes  removed 25595 

750.3  (d)   redesignated   as   (e); 

new  (d)  added 25595 

750.4  (c)  heading  revised 25596 

750.7  (a)  (5)  through  (16)  and 
(b)  revised;  (a)  (17)  and  (18) 
added 25596 

750.8  (a)  and  (b)  amended 25596 

750.9  Revised 25597 


750.12 

(I 

750.13 

(I 

as 

(c 

added 

750.16 

(( 

vised. 

750.21 

(t 

ed. 

750.23 

H 

750.24 

(I 

750.32 

« 

750.52 

(I 

750.53 

(( 

751    Autl 

footn 

751.2 

Re 

751.3 

(i) 

751.4 

(u 

751.21 

(1 

751.22 

(I 

751.23 

I] 
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750.12  (b)  amended 25597 

750.13  (b)  and  (c)  redesignated 
as  (c)  ^d  (d);  new  (b) 
added;  (cljO)  amended 25597 

750.16  (c)(2)  amended;  (e)  re- 
vised  ;- 25597 

750.21  (a)  through  (c)  amend- 
ed  _ 25598 

750.23  Revised 25598 

750.24  (b)  Ip  and  (3)  revised 25598 

750.32    (eK2)  amended 25598 

750.52  (b)  revised 25598 

750.53  (c)  amended 25598 

751    Authoritjr  citation  revised; 

footnotes  removed 25598 

751.2  Revised 25598 

751.3  (i)(3Kiit)  amended. 25599 

751.4  (u)  added 25599 

751.21  (f  )(lXli)  amended 25599 

751.22  (b)  and  (d)  amended 25599 

751.23  Introductory  text 
amended; 25599 

751.24  (a)(1)  Introductory  text. 
(V).  (vi).  |d2).  (3)(i),  (5)  and 
(6).  (b)  atbd  (d)  revised;  (e) 
amended., 25599 

751.25  (b)  revised 25600 

751.28    Revised 25600 

751.30    (a)  through  (d)  and  (e)4. 

revised;    i  (e)     introductory 

text  amended 25600 

757  Authorit{r  citation  re- 
vised  ,* 25600 

Footnotes  itemoved 25601 

757.2  (b)(2)  and  (c)  revised 25601 

757.3  (a)  amended;  (b),  (c).  (d). 

and  (f)(3)  revised 25601 

757.8    Amended 25601 

757.13    Introductory    text    and 

(d)  revised  (f )  removed 25601 

757.15  (a)  db  through  (4)  re- 
vised  1^ 25601 

757.16  (c)  a4^nded:  (d)  added....  25601 

763.5  (d)  added 45455 

Chapter  VII-»-D«partni*nl  of  Hi*  Air 
Fore* 


807 

811 

811a 

861 

884 

887 

891 


Revisedli 36247 

Revised! 48675 

Revise*! 48681 

Added..;!. 37609 

4014 
..S7« 


Revised, 
Revised. 
Removcjd 44597 

Note  ■■Waciij  indicates  1988  page  numbers. 


Chapter  XVI— SalocHv*  Sarvic* 
System 


602.2 

602.11 

602.14 

602.15 

602.18 

602.24 

602.25 

605.51 

605.81 

609.1 

618.3 

621.1 

624.4 

624.5 

624.6 


Pace 


Revised 24454 

Revised 24454 

Revised 24454 

Revised 24454 

Revised 24454 

Revised 24454 

Revised 24454 

(b)  removed 24454 

(b)  revised 24454 

Revised 24454 

Removed 24454 

Revised. 24454 

(b)  and  (c)  revised. 24455 

(a)  revised 24455 

(a)  and  (e)  removed;  (b) 

and  (j)  revised 24455 

624.7    Revised 24455 

624.10    Revised 24455 

630.13    Revised 24455 

630.18    Revised 24456 

630.30  Revised 24456 

630.31  Revised 24456 

630.40    (a)    introductory    text 

revised;  (a)(4)  removed. 24456 

630.44  Revised,. 24456 

630.45  Heading    and    (a)    re- 
vised  24456 

630.48    Revised 24456 

633.1  (e)  and  (f )  revised 24456 

633.2  Revised 24457 

633.6  Revised 24457 

633.7  (b)     revised;     (c)     re- 
moved  24457 

633.10  Revised 24457 

633.11  Revised 24457 

636.3  (a)  revised 24457 

636.6    Heading  revised 24457 

636.8  (a)(3)  revised 24457 

639.3    (a)(1)  revised 24458 

639.6  Heading  revised 24458 

639.7  (c)  revised 24458 

642    Heading  revised 24458 

642.3  Revised 24458 

642.4  (a)(4)    revised;    (b)    re- 
moved  24458 

642.5  Added 24458 

642.7    (a)     revised;     (c)     re- 
moved  24458 

648.1  Revised 24458 

648.2  Removed 24458 

648.3  (a)  and  (c)  revised 24458 

648.4  (b)  revised. 24458 
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90  ISA— LIST  OF  CFt  SEOIONS  AFFECTED 

CHANGES  JULY  1,  1987  THROUGH  MARCH  31,  1988 


TITLE  32  Chapter  XVI— Con.  p^e 

1648.5  (a)  and  (i)  revised 24459 

1648.6  (a)  revised 24459 

1651.1    (b)  revised 24459 

1651.4    (a),  (j).  (nK3)  and  (r)  re- 
vised  24459 

1653.3    Heading,  (a)  and  (k)  re- 
vised  24459 

1657    Revised. 24459 

1698    Added 24460 

Chapter  XIX— CantrdI  IntaHiganca 
Agancy 

1900    Revised 46456 

Chapter  XX — Inffemiation  Sacurity 
Ovarsight  Offic* 

2001.43    (a)(1)  revised 28418 

2003.20    Revised 28802 

(h)(1)  revised 29793.  48367 

(h)(l)(i)  corrected „ 49250 

Title  32— Proposed  Rules: 


104 

39663 

169 

33lt 

171 

S21S 

198& — 27421 

199. 28568,  29044,  30391.  46098.  47029 

1>7«,  1996 

276 26692 

277 26693 

280 39015 

285 48452 

651 


807 27825 

811 37631 

811a. 37636 

838 MS5 

887 : 36927 

1636 47949 

1656 47949 

TITLE  33— NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I — Cocnt  Guard,  Dapartmant 
of  Transportation 

3.01-1    (f)  removed:  (K)  redesig- 
nated as  (f ) 25217 

(h)  redesignated  as  (g)  and  re- 
vised  33810 

3.25-1    (b)  revised 25217 

3.40-10    (b)  revised 35913 

3.40-15    (b)  revised 35913 

Note  ■■!<«■€■  indicates  1988  page  numbers. 
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(b)  revised SSfl 

3.40-17    Added 35913 

(b)  revised 5573 

3.40-20    (b)  revised 35913 

4.02    Table  amended 3376 

5    Authority  citation  revised 36760 

5.47  Revised 36760 

(b)  corrected 37716 

5.48  Added 36760 

25.103    Revised 25217 

25. 1 1 1    (b)  revised 25217 

25.405    (g)  revised 25218 

47    Removed 25218 

60    Removed 42640 

62    Revised 42640 

62.21    (g)  corrected 46351 

62.23    (c)(3)  corrected 46351 

62.41    Corrected 46351 

62.49    (b)  corrected 46351 

66  Authority  citation  revised 42645 

66.01-10    Revised 42645 

66.05-1    Revised 42645 

66.05-20    Revised 42645 

66.10-1    Revised 42645 

67  Authority  citation  revised: 
section  authority  citations 
removed 33810 

67.50-1    Revised 33810 

67.50-35    Revised 37613 

72.01-10    (a)(2)  revised 25218 

80    Authority  citation  revised 33810 

80.01    (c)  added 33810 

80.155    Redesignated  from 

80.305 25218 

80.160    Redesignated  from 

80.310 25218 

80.165    Redesignated  from 

80.315 25218 

80. 170    Added 25218 

80.305—80.325    Undesignated 

center  heading  removed 25218 

80.305    Redesignated  as 

80.155 25218 

80.310    Redesignated  as 

80.160 25218 

80.315    Redesignated  as 

80. 165 25218 

80.320    Removed 25218 

80.325    Redesignated  as 

80.503 25218 

80.501    Added 25218 

80.503    Redesignated  from 

80.325 25218 

80.1102    Redesignated         from 

80.1105 25218 


(MANi 


MARCH  1988 


GES  JULY  1,  1987  THROUGH  MARCH  31,  1988 


Page 

80.1104  Redesignated  from 
80.1110 25218 

80.1105  Redesignated  as 
80.1102 25218 

80.1106  Redesignated  from 
80.1115 i 25218 

80.1108    Redesignated         from 

80.1120 i 25218 

80.1110  Redesignated  as 
80.1104;  new  80.1110  redesig- 
nated froqi,  80.1125 25218 

80.1112    Redesignated         from 

80.1 130 25218 

80.1114  Redesignated  from 
80.1135 |.; 25218 

80.1115  Redei^gnated  as 
80.1106 i.i 25218 

80.1116  Red^gnated  from 
80.1140 i 25218 

80.1118    Redesignated         from 

80.1145 25218 

80.1120  Redesignated  as 
80.1108;  new  80.1120  redesig- 
nated froEfi!  80.1150 25218 

80.1122    Redesignated         from 

80.1155 L 25218 

80.1124  Redesignated  from 
80.1160 1 25218 

80.1125  Redcjsignated  from 
80.1110 4.. 25218 

80.1126  Redesignated         from 

80.1 165 25218 

80.1130  Redesignated  as 
80.1112;  new  80.1130  redesig- 
nated troi^  80.1205 25218 

80.1132    Red^gnated         from 

80.1210 j.k 25218 

80.1134  Rede^gnated  from 
80.1215 U 25218 

80.1135  Redesignated  as 

80. 1 1 14 25218 

80.1136  Redesignated  from 
80.1220 25218 

80.1138    Redesignated         from 

80.1225 25218 

80.1140  Redesignated  as 
80.1116;  new  80.1140  redesig- 
nated from  80.1230 25218 

80.1142    Redesignated         from 

80.1250 f.; 25218 

80.1144  Redesignated  from 
80.1255 25218 

80.1145  Redesignated  as 
80.1118 _ 


Note 


._ 25218 

:  ikdicates  1988  pace  numbers. 
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80.1146    Redesignated         from 

80.1260 25218 

80.1148    Redesignated         from 

80.1265 25218 

80.1150  Redesignated  as 
80.1120;  new  80.1150  redesig- 
nated from  80.1270 25218 

80.1152    Redesignated         from 

80.1275 25218 

80.1155    Redesignated  as 

80.1122 25218 

80.1160    Redesignated  as 

80.1124 25218 

80.1165    Redesignated  as 

80.1126 25218 

80.1205—80.1275    Undesignated 

center  heading  removed 25218 

80.1205    Redesignated  as 

80.1130 25218 

80.1210    Redesignated  as 

80.1132 25218 

80.1215    Redesignated  as 

80.1134 25218 

80.1220    Redesignated  as 

80.1136 25218 

80.1225    Redesignated  as 

80.1138 25218 

80.1230    Redesignated  as 

80.1140 25218 

80.1250    Redesignated  as 

80.1142 25218 

80.1255    Redesignated  as 

80.1144 25218 

80.1260    Redesignated  as 

80.1 146 25218 

80.1265    Redesignated  as 

80.1148 25218 

80.1270    Redesignated  as 

80.1150 25218 

80.1275    Redesignated  as 

80.1152 25218 

95    (Subchapter    F    and    Part) 

Added 47532 

100    Temporary         regulations 

list 26675.  46351 

Temporary  regiilations  list 401* 

100.01    (b)  added 33811 

100.35-109  Added  (tempo- 
rary)  30164 

100.35-544  Added  (tempo- 
rary)  26674 

100.35-05068  Added  (tempo- 
rary)  31622 

100.35-05081  Added  (tempo- 
rary)  38756 
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ISA— LIST  OFCFR  SECTIONS  AFFECTED 
CHANGES  JULY  1,  1987  THROUGH  MARCH  31,  1988 


TITLE  33  Cliapf*r  I— Con.  Pwe 

100.35-T07-61  Added  (tempo- 
rary)  43573 

100.35-0911  Added  (tempo- 
rary)  28554 

100.35-0914  Added  (tempo- 
rary)  29517 

100.35-0918  Added  (tempo- 
rary)  „ 28251 

100.35-0921  Added  (tempo- 
rary)  32790 

100.35-0924  Added  (tempo- 
rary)  32791 

100.35-0925  Added  (tempo- 
rary)  31395 

100.45    Revised 42645 

100.101  Redesignated         from 

100.304  and  (b)  revised 25219 

100.102  Redesignated         from 

100.305  and  (b)  revised 25219 

100.103  Redesignated         from 

100.307  and  (b)  revised 25219 

100.104  Redesignated         from 

100.308  and  (b)  revised 25219 

100.301  Redesignated  as 

100.502  and  (b)  revised 25218 

100.302  Redesignated  as 

100.503  and  (b)  revised 25219 

100.303  Redesignated  as 

100.504  and  (b)  revised 25219 

100.304  Redesignated  as 

100.101  and  (b)  revised 25219 

100.305  Redesignated  as 

100.102  and  (b)  revised 25219 

100.306  Redesignated  as 

100.505  and  (b)  revised 25219 

100.307  Redesignated  as 

100.103  and  (b)  revised 25219 

100.308  Redesignated  as 

100.104  and  (b)  revised 25219 

100.502  Redesignated         from 
100!301  and  (b)  revised 25218 

100.503  Redesignated         from 

100.302  and  (b)  revised 25219 

100.504  Redesignated         from 

100.303  and  (b)  revised 25219 

100.505  Redesignated         from 
10a306  and  (b)  revised 25219 

100.1103  Redesignated       from 
100.1201 25219 

100.1104  Redesignated       from 
100.1202 25219 

100.1201    Redesignated  as 

100.1103 25219 

Note  ■■Idfact  indicates  1988  page  numbers. 
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100.1202    Redesignated  as 

100.1104 25219 

110    Authority      citation      re- 
vised  33811 

110.1    (d)  added 33811 

110.195    (a)(15)  revised 37614 

1 10.215    Revised ~ V 

110.228    Revised 46761 

110.238  Revised 25864 

Technical  correction ~ 35914 

1 10.239  Added ~..  26147 

117.103    Revised 51*5 

117.237    (c)  revised. 33812 

117.253    (b)  revised 9«xr 

117.255    (a)   Introductory   text. 

(1)  and  (2)  revised  (tempo- 
rary)  WW 

(a)  revised  (temporary) •M9 

117.261    (m)  removed 26677 

Heading  revised:  (qq)  added 27684 

(c)  added 28694 

(bb)  revised 42646 

(h)  and  (1)  revised 47392 

(o)  and  (p)  added 49406 

(b)  and  (1)  revised 4019 

117.287    (d)(2)  revised 30671 

117,311    Added 38758 

117.317    (k)  revised 28693 

(b)  revised — ~..  110 

117.319    (a)  revised, 42649 

1 17.341    Revised ttOi 

117.353    (b)  revised. 42647 

(c)  removed MM 

117.371    (a)  revised 43»4 

117.425    Revised S»74 

117.561    (b)  (1)  through  (4)  and 

(c)  revised;  introductory 
text  republished  (tempo- 
rary)  26341 

Introductory  text,  (b)  intro- 
ductory text  and  (1) 
through  (4).  and  (c)  re- 
vised  9n» 

117.572    Added  (temporary) 42648 

117.631    Revised 39520 

117.731a    Added 406 

117.733    (h)  revised 26374 

117.753    Revised 25373 

117.821  (c)  revised 48263 

(b)  removed;  (c)  and  (d)  redes- 
ignated as  (b)  and  (c) 49010 

Revised vsi 

117.822  Revised 46081 

117.911    (d)  revised 42648 

(f )  revised 44107 
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Page 
47924 


117.1039    Revised  (temporary) 
117.1051    (d)  Introductory  text 
revised;  (e)  added;  eff.  to  8- 

21-87 1 25374 

122    Removed! 42650 

126  Authority  citation  re- 
vised  ,« 337« 

126.05    (a)  amended 3376 

126.10    (d)  amended 3376 

127  Added » 3376 

132    Appendix  corrected 28471 

146.35    (a)(7), added 47533 

147  Authoritjy  citation  re- 
vised  r, 33811 

147.10    (d)  added 33811 

150  Authoritor  citation  re- 
vised  .U 33811 

150.711    (b)(9!)  added 47533 

150    Appendix  A  amended 33811 

160  Authoritjy  citation  re- 
vised  48264 

160.209    Removed 48264 

161  Authoritiy  citation  revised; 
section  authority  citations 
removed....- 33586 

161.101    (d)  added. 33811 

161.301    (d)  added 7739 

161.703    Amended 33587 

161.761    Revi$ed 33587 

161.767  Revi$ed 33587 

161.768  Revised 33587 

161.769  Removed 33587 

161.770  Removed 33587 

162  Authoritkf  citation  re- 
vised  U 3381 1 

162.1    Added 33811 

162.45    Removed 42651 

165    Temponi^y        regulations 

list ;, 26675,  46351 

Authority  cmtion  revised 33811 

Temporary  regulations  list 4016 

16S.T105    Ad^ed  (temporary) 4616 

165.T107  Revised  (tempo- 
rary)  i.. 10372 

16S.T0139  AclHed  (tempo- 
rary)  '. 35081 

16S.T226    Added  (temporary) 25375 

165.T05047  4dded  (tempo- 
rary)  ; 31396 

165.T05-76  Added  (tempo- 
rary)  31763 

165.T830    Added  (temporary) 28252 

165.T843    Add^  (temporary) 44108 
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165.T0901  Added  (tempo- 
rary)  34906 

165.T0906  Added  (tempo- 
rary)  28555 

165.T1165  Revised  (tempo- 
rary)  26147 

165.T1169  Added  (tempo- 
rary)  4020 

165.T1403  Added  (tempo- 
rary)  42651 

Added  (temporary) »79 

165.8    Added 33811 

165.130    Redesignated         from 

165.301 25218 

165.140    Redesignated         from 

165.302 25218 

165.150    Redesignated         from 

165.304 25218 

165.155    Redesignated         from 

165.305 25218 

165.160    Redesignated         from 

165.310 25218 

165.301—165.310    Undesignated 

center  heading  removed 25218 

165.301  Redesignated  as 
165.130 25218 

165.302  Redesignated  as 
165.140 25218 

(a)(1)  corrected 44107 

165.303  Redesignated  as 
165.510 25218 

165.304  Redesignated  as 
165.150 25218 

165.305  Redesignated  as 
165.155 25218 

165.310    Redesignated  as 

165.160 25218 

165.503  Ice  navigation  season 
notice 616 

165.504  (c)(l)(vii)  revised. 41996 

165.506    Added 5165 

165.510    Redesignated         from 

165.303 25218 

165.703    (i)  added 31763 

165.735    Added 48811 

165.1201  Undesignated  center 
heading  and  section  designa- 
tion removed 25218 

165.1302    Added 47924 

165.1703    Added 30671 

166  Authority  citation  re- 
vised  3381 1 

Authority  citation  revised 1348 

166.103    Added 33811 

Note  MlMm  tadicates  1988  page  numbers.      166.200    (dK49)  revised 1348 


94  LSA— UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JULY  1,  1987  THROUGH  MARCH  31,  1988 


TITLE  33  Chapter  I— Con.  Pace 

166.500    Added 33589 

(b)  correctly  revised 36248 

167  Authority  citation  re- 
vised  33811 

167.3    Added 33812 

167.100    Redesignated  as 

167.350 33589 

167.150—167.350     (Subpart     B) 

Heading  revised 33589 

167.150—167.155    Undesignated 

center  heading  added 33589 

167. 150  Added 33589 

167.151  .  Added 33589 

167.152  Added 33589 

167. 153  Added 33589 

167.154  Added 33590 

167.155  Added 33590 

167.350    Undesignated      center 

heading  added:   section  re- 
designated from  167.100 33589 

173  Authority  citation  revised; 
section  authority  citations 
removed 47533 

173.51    (b)  revised 47533 

173.57    (v)  revised 47534 

174  Authority  citation  re- 
vised  25219 

174.121    Revised 25219 

177  Authority  citation  re- 
vised  33812.  47534 

177.01  Introductory  text  re- 
vised  47534 

177.03    (a)  removed 47534 

177.05  Introductory  text  re- 
vised  47534 

177.07  Introductory    text,    (b) 

and  (c)  revised 47534 

177.08  Introductory  text  re- 
vised  33812 

Chapter  II — Corps  of  Enginoors, 
Doportmont  of  tho  Army 

203.12  Revised;  interim 2M1 

203.13  (b)  revised;  interim 2M1 

203.31—203.32  (Subpart  C)  Re- 
vised; interim 2841 

207.249  Heading  revised; 
(b)(3)(iii)  and  (5)(iii)  and  (d) 
amended;  (b)(1)  redesignat- 
ed as  (b)(l)(i)  and  heading 
added;  (b)(l)(ii).  (3)(iv).  and 
(5)(iv)  added 34775 

222.50    Technical  correction 4258 

Note  ttlMmn  indicates  1988  page  numbers. 


Page 

222.51    Technical  correction 4258 

230    Revised 3127 

240  Added 44113 

241  Added;  interim 35875 

325    Appendix  B  added 3134 

334.78    Added 28556 

334.930    Revised M42 

Choptor  IV — Saint  Lawronco  Soawoy 
Dovolopmont  Corporation,  Doport- 
mont of  Transportation 

402.8    Revised 4396 

Tide  33— Proposed  Rulea: 

1-183  (Ch.  I) 31788 

26 38787 

84 39541 

100 m\,  4421 

110 27688,  34816,  42682 

44aX  7»49, 1773, 1774 

117 25389, 

25391,  27225.  28018,  33434.  33836. 
34686,  36799,  36961.  43623,  43624. 
44447.  44448.  45201-45203.  48717, 
49031 

VM.  4433,  5193,  ttSO,  9670 

140 25392.  48717 

JXH 

143........... 25392.48717 

„ as6 

146..... " 48717 

2236 

162 34933 

165 26703. 

32314.  33435.  33436.  34687.  34816. 
37637.  42683.  43205.  45973.  47413 

_ 3609,  5194,  7949, 10399 

166 25039.  28019 

179 47950 

183 44918 

241 - 34934 

334 36439 

3753,9671 

TITLE  34— EDUCATION 

Subtitle  A— Offico  of  tho  Socrotary, 
Doportmont  of  Education 

3    Authority  citation  revised 4*20 

3.4    Heading,    (b).    and    (e)(3) 

amended 4420 

5    Authority  citation  revised 32524 

5.6    Added 32525 

5.60—5.64      (Subpart      E)    Re- 
vised  32525 

11    Revised 25152 
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P«ge 

15    Authority 'citation  revised 48021 

Revised:  eff.  4-2-89 48021 

15.1  Heading  revised;  (a)  and 
(b)  redestcnated  as  (a)  (1) 
and  (2);  mtroductory  text 
designated  as  new  (a)  intro- 
ductory text;  new  (a)  head- 
ing and  (b)  added 48021 

17    Removed,.. 4420 

32    Added;  eflf.  7-31-87 24957 

74  Heading  tUid  authority  cita- 
tion revised;  eff.  10-1-88 8106 

Section     aifithority     citations 
added ^^ 1124 

74.1—74.7  (Subpart  A)    Revised; 

eff.  10-1-W Sior 

74.10—74.12  (Subpart  B)  Re- 
vised; eff.  10-1-88 SIM 

74.15—74.18  (Subpart  C)  Re- 
vised; eff.  10-1-88 SIM 

74.20—74.25  (Subpart  D)  Re- 
vised; eff.  10-1-88 SIM 

74.30  (Subpart  E)  Removed; 
eff.  10-1-8$ „ SI 

74.40—74.47  (Subpart  P)  Re- 
vised; eff.  iO-1-88 SI 

74.50—74.57  (Subpart  G)  Re- 
vised; eff.  10-1-88 SI 

74.60—74.61  (Subpart  H)  Re- 
vised; eff.  10-1-88 SI 

74.70—74.76  (Subpart  I)  Re- 
vised; eff.  10-1-88 SI 

74.80-74.85  (Subpart  J)  Re- 
vised; eff.  10-1-88 SI 

74.90—74.96  [(jSubpart  K)  Re- 
vised; eff.|i0-l-88 SI 

74.100—74.10$!  (Subpart  L)  Re- 
vised; eff.  10-1-88 SI 

74.110—74.11^  (Subpart  M)  Re- 
vised; eff.  10-1-88 SI 

74.120-74.127  (Subpart  N)  Re- 
vised; eff.  10-1-88 SI 

74.130—74.145  (Subpart  O)  Re- 
vised; eff.  10-1-88 SI 

74.160-74.168  (Subpart  P)  Re- 
vised; eff.i  10-1-88 S12 

74.170— 74.1761  (Subpart  Q)  Re- 
vised; eff.i  10-1-88 S123 

74  Appendi}(  C  removed SIM 

Appendix  Q  redesignated  as 

Part  80  ^i^pendix;  eff.  10-1- 

88 1., SOTi 

75  Authorit^;  citation  revised 27803 


Note 


indicates  1988  page  numbers. 


75.1  (a)  Note  and  tables  re- 
movedr  (a)  revised  (effective 
date  pending) 27803 

75.50    Revised    (effective    date 

pending) 27803 

75.111  (d)  and  (e)  removed  (ef- 
fective date  pending) 27803 

75.124  Undesignated  center 
heading  and  section  re- 
moved (effective  date  pend- 
ing)  27803 

75.125  (a)  designation  and  (b) 
removed  (effective  date 
pending) 27803 

75.138—75.141    Undesignated 
center  heading  and  sections 
removed      (effective      date 
pending) 27803 

75.200  (b)(3)  and  (c)(2)  revised 
(effective  date  pending) 27803 

75.201  (b)(1)  designation  and 
(2)  removed  (effective  date 
pending) 27803 

75.202—75.206  Removed  (effec- 
tive date  pending) 27803 

75.210    Revised  (effective  date 

pending) 27803 

75.217    Revised  (effective  date 

pending) 27804 

75.219  (b)  removed;  (c)  redesig- 
nated as  (b)  and  revised  (ef- 
fective date  pending) 27804 

75.221  Removed  (effective  date 
pending) 27804 

75.222  Heading  and  section 
amended  (effective  date 
pending) _- 27804 

75.250    (a)  designation  and  (b) 
removed      (effective      date   • 
pending) 27804 

75.254    Removed  (effective  date 

pending) 27804 

75.260    (a)     revised     (effective 

date  pending) 27804 

75.708    (a)     revised     (effective 

date  pending) 27804 

75.721    Removed  (effective  date 

pending) 27804 

75.733    Removed  (effective  date 

pending) 27804 

76    Authority  citation  revised 27804 

76.1  (a)  Note  and  tables  re- 
moved; (a)  revised  (effective 
date  pending) 27804 


20-1'»5  (3)    1-88-4 
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TITLE  34  Subtitle  A— Con.  p^ce 
76.50    (a)  introductory  text  re- 
vised (effective  date  pend- 
ing)  27804 

76.100  Revised  (effective  date 
pending) 27804 

76.101  Revised  (effective  date 
pending) 27804 

76.102  Ch-oss-reference  re- 
moved (effective  date  pend- 
ing)  27804 

76.301    Revised  (effective  date 

pending).... 27804 

76.401  (a)  introductory  text 
and    (b)    revised    (effective 

date  pending) 27805 

76.563    Introductory  text 

amended     (effective      date 

pending) 27805 

76.772  C^ross-reference  re- 
moved (effective  date  pend- 
ing)  27805 

80    Added;  eff.  10-1-88 m\,  80«7 

Section     authority     citations 

added mn 

80.3    Amended:  eff.  10-1-88 a072 

80.6    (b)  revised:  eff.  10-1-88 M72 

80.22    (b)  revised;  eff.  10-1-88 M72 

C0.26    Note  added;  eff.  10-1-88 SOTa 

80.31  (d)  added;  eff.  10-1-88 mm 

80.32  (li)  added:  eff.  10-1-88 8072 

80.42    (b)(4)   added:   eff.    10-1- 

88 9072 

80  Appendix  redesignated 
from  Part  74  Appendix  G; 
eff.  10-1-88 9072 

Chapter  II— Offic*  of  Elementary 
and  Secondary  Education,  Depart- 
ment of  Education 

206  Authority  citation  re- 
vised  24920 

206.1  Authority  citation  re- 
vised  24920 

206.2  (a),  (b)  and  authority  ci- 
tation revised  (effective  date 
pending) 24920 

206.3  Authority  citation  re- 
vised  24920 

206.4  (a)  and  authority  citation 
revised  (effective  date  pend- 

ing) 24920 

Note:  Boldfao  indicates  1988  page  numbers. 


PM« 

206.5  (c)(1)  and  authority  cita- 
tion revised  (effective  date 
pending) 24920 

206.10  (b)(1)  (i)  through  (viii) 
and  (2)  (i)  through  (iii)  and 
authority  citation  revised; 
(b)(2)  (iv)  through  (vi)  and 
(c)  added  (effective  date 
pending) 24920 

206.20  (a)  amended:  (b)  redes- 
ignated as  (d);  new  (b)  and 
(c)  added:  authority  citation 
revised:  OMB  number  (ef- 
fective date  pending) 24920 

206.30  Authority  citation  re- 
vised  24920 

(b)  revised  (effective  date 
pending) 24921 

206.31  Authority  citation  re- 
vised  24920 

(a)(2)(ii)  revised:  (i)  added; 
OMB  number  (effective  date 
pending) 24921 

215    Revised     (effective     date 

pending) 38853 

221.15  (b)  introductory  text 
and  (3)  revised  (effective 
date  pending) 28814 

222  Authority  citation  re- 
vised  5553 

222.3  Amended  (effective  date 
pending) 5554 

222.17    (a)     revised     (effective 

date  pending) 5555 

222.20    Revised  (effective  date 

pending) 5555 

222.40  Authority  citation  re- 
vised  5555 

222.42  Introductory  text  and 
authority  citation  revised 
(effective  date  pending) 5555 

222.90—222.103      (Subpart      J) 

Added 5555 

230    Added      (effective      date 

pending) 26919 

235    Added      (effective      date 

pending) 26923 

237    Added      (effective      date 

pending) 26466 

250  Authority  citation  re- 
vised  28232 

250.4  (b)  amended 28232 

251  Authority  citation  re- 
vised  28232 

251.31    Added 28232 
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272    Added...l 


(effective     date 


251.32    Add 

270  Revised 
pending).! 

271  Added...4 24964 
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.28233 

.24963 


.24965 


Chaptar  Ill-^Offic*  of  SpMial  Edvca- 
tion  and- 1  Ifthobilitativ*  S«rvic*s, 
D*partiiMi<V  of  Education 

304  Authority  citation  re- 
Yjgg(l 11 ^ 6944 

304.10—304.16'  (Subpart  B) 
Heading  revised  (effective 
date  pending) 6945 

304.10— 304.1|L    Undesignated 
center  he^iding  added  (effec- 
tive date  tending) „ 6945 

304.11    OMB  number  (effective 

date  penc^ing) 6945 

304.15—304.16    Undesignated 
center  he|B|ding  added  (effec- 
tive date  tiiending) 6945 

304.15  Added  (effective  date 
pending).!. 6945 

304.16  Added  (effective  date 
pending).;. 6945 

304.20—304.21  (Subpart  C) 
Heading  revised  (effective 
date  penclihg) 6945 

304.20  Headliig  and  (b)(2)  re- 
vised:  (d)   added   (effective 

date  pendibg) 6945 

304.21  Revi^  (effective  date 
pending).^! 6945 

305  Heading 'and  authority  ci- 
tation revised  (effective  date 
pending)... 35S5 

305.1  Revised  (effective  date 
pending).;.^ 3525 

305.2  Revisck)  (effective  date 
pending).^.: 3525 

305.3  Revisck}  (effective  date 
pending)..^. 3525 

305.10  Revised  (effective  date 
pending)..; 3525 

305.11  (f)     irievised     (effective 

date  pendkig) 3525 

305.12  Removed  (effective  date 
pending).!  J. •*25 

305.40  (Subpiirt  E)  Heading  re- 
vised (effective  date  pend- 
ing)  U 3525 


Note 


ed  (efftetJ 
■•MfM^fcidi 


fcidicates  1988  page  numbers. 


305.40  Introductory  text  and 
authority  citation  revised; 
(c)  added  (effective  date 
pending) 

309  Revised  (effective  date 
pending) „. 

315  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 

315.1  Heading  revised;  text 
amended  (effective  date 
pending)..^ 

315.10  Nomenclature  change 
(effective  date  pending) 

315.11  Nomenclature  change 
(effective  date  pending) 

315.12  Nomenclature  change; 
(a)  introductory  text  and  (4) 
and  (b)(2)  amended  (effec- 
tive date  pending) 

315.13  Nomenclature     change; 

(a)  revised;  (c)  redesignated 
as  (d);  new  (c)  added  (effec- 
tive date  pending) 

315.14  Amended  (effective  date 
pending) 

315.30  (a)  amended  (effective 
date  pending) 

315.31  Redesignated  as  315.32 
and  revised;  new  315.31 
added  (effective  date  pend- 
ing)  

315.32  Redesignated  from 
315.31  and  revised  (effective 
date  pending) 

315.33  Added  (effective  date 
pending) 

315.34  Added  (effective  date 
pending) 

319  Added  (effective  date 
pending) 

320  Heading  and  authority  ci- 
tation revised 

320.1  Heading.  introductory 
text  and  (a)  revised;  (b) 
amended:  (c)  redesignated  as 
(d);  new  (c)  added  (effective 
date  pending) 

320.10  (a)(2)  removed;  (a)(3) 
and  (c)  redesignated  as 
(a)(2)  and  (d);  (a)(lKiii)  and 

(b)  amended;  new  (c)  added 
(effective  date  pending) 

320.30  (b)(2)(iU)  amended  (ef- 
fective date  pending) 
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...3525 

29817 

31958 

31958 
31958 
31958 

31958 

31958 
31959 
31959 

31959 

31959 
31959 
31960 
25831 
26657 

26657 

26657 
26657 
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TITLE  34  Chapter  III— Con.  p.ce 

320.40    (b)     revised     (effective 

date  pending) 26657 

322    Removed 4«20 

324  Authority  citation  re- 
vised  43482 

324.1  (a)  and  (b)  revised  (effec- 
tive date  pending) 43483 

324.10  Introductory  text  and 
(a)  through  (e)  revised:  (f) 
and  (g)  redesignated  as  (g) 
and  (h);  new  (f)  added  (ef- 
fective date  pending) 43483 

324.11  (a)  and  (b)  amended  (ef- 
fective date  pending) 43483 

324.31  (f).  (g)  and  (h)(1)  re- 
vised (effective  date  pend- 
ing)  43483 

324.32  (h)(1)  revised  (effective 

date  pending) 43483 

326  Authority  citation  re- 
vised  34368 

326.1  (a)(2)  (i)  and  (ii)  revised; 
(a)(2)(iU)  added  (effective 
date  pending) 34368 

326.4  (c)(1)  (i)  and  (ii)  revised; 
(c)(l)(iii)  added  (effective 
date-pending) : 34368 

326.10  (a)(3)  amended;  (a)(4) 
revised  (effective  date  pend- 
ing)  34369 

326.20    (b)     revised     (effective 

date  pending) 34369 

326.30  (b)  and  (e)  amended;  (i). 
(j).  and  (k)  added  (effective 
date  pending 34369 

326.34    Added    (effective    date 

pending) 34369 

333    Revised     (effective     date 

pending) MS2 

350  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 30060 

350.1  Heading,  (a)  (1)  and  (3). 
and  authority  citation  re- 
vised; (a)  introductory  text 
republished  (effective  date 
pending) 30060 

350.2  (b),  (c),  and  authority  ci- 
tation revised;  (d)  added  (ef- 
fective date  pending) 30061 

350.3  Introductory  text  and 
(a)(2)  revised  (effective  date 
pending) 30061 

Note:  loldloM  indicates  1988  page  numbers. 


Page 
350.4    (a)  introductory  text  and 

(b)  introductory  text  re- 
vised; (b)  amended  (effective 
date  pending) 30061 

350.30  Revised  (effective  date 
pending) 30061 

350.32  (a)  and  authority  cita- 
tion revised  (effective  date 
pending) 30061 

350.33  (a),  (b).  and  (e)  revised; 

(c)  amended  (effective  date 
pending) 30062 

350.34  Heading  revised  (effec- 
tive date  pending) 30062 

350.35  Added  (effective  date 
pending) 30062 

350.40  (b)(1)  introductory  text 
republished;  (b)(l)(iil)  re- 
vised (effective  date  pend- 
ing)  30062 

351  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 30062 

351.1    Nomenclature      changes 

(effective  date  pending) 30062 

351.10  Introductory  text  and 
(b)  introductory  text  repub- 
lished; (a),  (b)  (6)  and  (7). 
and  authority  citation  re- 
vised; (b)  (8)  and  (9)  added; 
nomenclature  changes  (ef- 
fective date  pending) 30062 

352  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 30063 

352.10  (b)  and  (d)  revised  (ef- 
fective date  pending) 30063 

352.31  Revised  (effective  date 
pending) 30063 

352.40  (Subpart  E)  Added  (ef- 
fective date  pending) 30064 

353  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 30064 

353.1  (b)  and  (c)  revised  (effec- 
tive date  pending) 30064 

353.10  (a)  introductory  text 
and  (b)  introductory  text  re- 
published; (a)  (iii)  and  (iv) 
amended;  (a)(v)  added; 
(b)(1)  revised  (effective  date 
pending) 30064 

353.31    Revised  (effective  date 

pending) 30064 


MARCH  1988 
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354  Heading  and  authority  ci- 
tation revised  (effective  date 
pending),, 

355  Heading  and  authority  ci- 
tation revised  (effective  date 
pending)^ ^ 

356  Heading  and  authority  ci- 
tation revised  (effective  date 
pending). 

356.30  (bKl)  amended  (effec- 
tive date  ^ndlng) 

356.32  (b)  ijnended  (effective 
date  pending) 

357  Heading  and  authority  ci- 
tation revised  (effective  date 
pending)4. 

357.1  (b)  and  (c)  amended  (ef- 
fective date  pending) 

358  Heading  and  authority  ci- 
tation revised  (effective  date 
pending)., 

359  Headinf;  anct  authority  ci- 
tation revised  (effective  date 
pending). 

359.32  Added  (effective  date 
pending);., 

363  Added  I  (effective  date 
pending)].,. 

371  Heading!  and  authority  ci- 
tation revised  (effective  date 
pending)].; 

371.1  Revised  (effective  date 
pending)].; , 

371.2  Amended  (effective  date 
pending);.^ , 

371.4  (b)  (1)  through  (4)  deslg-. 
nations  rlfnoved;  (b)  amend- 
ed (effeclf^e  date  pending).... 

371.10  Amended  (effective  date 
pending)., 

371.20  Ameijded  (effective  date 
pending) , 

371.21  (c).  (d).  (e).  (f).  (g).  and 
(h)  amended;  (i)  revised  (ef- 
fective d4ie  pending) 

371.30  (f  K2)  i(i)  and  (U)  amend- 
ed (effective  date  pending).... 

371.40  Revised  (effective  date 
pending) 

371.41  (aK2i)>  and  (b)  amended 
(effective  date  pending) , 

371.42  Amended  (effective  date 
pending)|., 


Pace 

30065 

30065 

30065 
30065 
30065 

30065 
30065 

30065 

30065 
30066 
30550 

30555 
30555 
30555 

30555 
30555 
30555 

30555 
.30555 
30556 
30555 
.30555 


Note 


Indicates  1988  page  numbers. 
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Revised  (effective  date  pend- 
ing)  30556 

371.43  (a)  and  (b)  amended  (ef- 
fective date  pending) 30555 

386  Authority  citation  re- 
vised  30556 

386.1  Revised  (effective  date 
pending) 30556 

386.4    Revised    (effective    date 

pending) 30556 

386.30  (c)  and  (h)(2)(iii) 
amended  (effective  date 
pending) 30556 

386.42  Revised  (effective  date 
pending) 30556 

386.43  Added  (effective  date 
pending) 30557 

386.44  Added  (effective  date 
pending) 30557 

386.45  Added  (effective  date 
pending) 30558 

386.46  Added  (effective  date 
pending) 30558 

386.47  Added  (effective  date 
pending) 30558 

Chapter  V— Offic*  of  Bilingual  Edu- 
cation and  Minority  Longucigos  Af- 
fairs, Dopartmont  of  Education 

500.15—500.20    Undesignated 
center  heading  added  (effec- 
tive date  pending) 27805 

500.15    Added    (effective    date 

pending) 27805 

502    Removed    (effective    date 

pending) 30322 

504    Removed    (effective    date 

pending) 30322 

524    Added      (effective      date 

pending) 30322 

Chaptor  Vi — Offico  of  Potttocondary 
Education,  Dopartmont  of  Educcrtion 

607  Added  (effective  date 
pending) 30529 

608  Added  (effective  date 
pending) 30538 

609  Added  (effective  date 
pending) 30541 

614    Revised     (effective     date 

pending) 30561 

628.2  Revised  (effective  date 
pending) 36374 
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TITLE  34  Chapter  VI— Con.  Pue 

628.4  (a)  and  (b)  revised  (effec- 
tive date  pending) 36375 

628.5  (a)  (2)  and  (3)  removed; 
(a)(1)  revised  (effective  date 
pending) 36375 

628.6  Introductory  text  revised 
(effective  date  pending) 36375 

628.48  (a)(2)  removed;  (a)(1) 
redesignated  as  (a)(2):  new 
(a)(1)  added  (effective  date 
pending) 36375 

629  Revised  (effective  date 
pending) 29824 

630  Authority  citation  re- 
vised  27523 

630.5    (b)    amended    (effective 

date  pending) 27523 

630.11  (c)  added;  authority  ci- 
tation revised  (effective  date 
pending) 27523 

630.33  Amended  (effective  date 
pending) 27523 

630.34  Redesignated  as  630.35; 
new  630.34  added  (effective 

date  pending) 27523 

630.35  Redesignated  from 
630.34  (effective  date  pend- 
ing)  27523 

631  Revised  (effective  date 
pending) 29140 

632  Revised  (effective  date 
pending) 29142 

633  Revised  (effective  date 
pending) 29144 

634  Revised  (effective  date 
pending) 29145 

635  Revised  (effective  date 
pending) 29146 

636  Authority  citation  re- 
vised.  29147 

Authority  citation  corrected 30280 

636.2  (a)  and  (b)  amended  (ef- 
fective date  pending) 29147 

636.4    (c)    amended    (effective 

date  pending) 29147 

636.10    Amended  (effective  date 

pending) 29147 

636.30    Amended  (effective  date 

pending) 29147 

636.40  Amended  (effective  date 
pending) 29147 

636.41  Amended 29147 

Note  IiWIbm  Indicates  1988  page  numbers. 


Pace 
637    Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 43544 

637.1  Authority  citation 
amended 43544 

637.2  Authority  citation 
amended 43544 

637.3  (a)  and  authority  citation 
revised  (effective  date  pend- 
ing)  43544 

637.4  (a)  authority  citation  re- 
moved; (b)  amended;  (b)  au- 
thority citation  revised  (ef- 
fective date  pending) 43544 

637.11—637.15  (Subpart  B) 
Heading  amended  (effective 
date  pending) 43544 

637.11  Authority  citation 
amended 43545 

637.12  (b)(3)  removed;  author- 
ity citation  amended  (effec- 
tive date  pending) 43545 

637.13  (c)  removed;  authority 
citation  amended  (effective 

date  pending) 43545 

637.14  (d)  correctly  designated: 
(d)  and  authority  citation 
revised  (effective  date  pend- 
ing)  43545 

637.15  Authority  citation 
amended 43545 

637.31  (d)  introductory  text 
and  authority  citation 
amended  (effective  date 
pending) 43545 

637.32  Authority  citation 
amended 43545 

637.41  Authority  citation 
amended 43545 

643  Authority  citation  re- 
vised  27774 

643.4  (b)  and  (c)(1)  revised  (ef- 
fective date  pending) 27774 

643.6    (b)    amended    (effective 

date  pending) 27774 

643.20  (b)  and  (c)  amended;  (d) 
added  (effective  date  pend- 
ing)  27774 

644  Authority  citation  re- 
vised  28420 

644.4    Removed. 28420 

644.6    (b)  amended 28420 

644.10    (b)  amended 28420 

644.20    (c)  added. 28420 

644.42  Removed 28420 
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Pa«e 

645  Authoriljy  citation  re- 
vised  27776 

645.3  (a)(3)    revised    (effective 

date  pending) 27776 

645.4  (d)(1)!  revised    (effective 

date  pending) 27776 

645.6    (b)    aimended    (effective 

date  pen<)Ung) 27776 

646  Heading  and  authority  ci- 
tation revised  (effective  date 
pending)^., 27906 

646.1  Amended  (effective  date 
pending)]., 27906 

646.2  Amended  (effective  date 
pending)^. 27906 

646.3  Introductory  text  amend- 
ed: (c)  revised  (effective  date 
pending) 27906 

646.4  (a)  and  (b)  amended; 
(d)(1)  rey^d  (effective  date 
pending)].^ 27906 

646.5  Headihg  and  introducto- 
ry text  Bpiended  (effective 

date  pending) 27906 

646.6  Heading  amended  (effec- 
tive date  lending) 27906 

646.10  Heading,  (a)  introducto- 
ry text,  and  (b)  amended 

(effective  date  pending) 27906 

(a)(8)  redesignated  as  (a)(9); 
new  (a)(8)  added;  (a)(4)  and 
new  (9)  revised  (effective 
date  pending) 27907 

646.30  (b)  amended  (effective 

date  pending) 27906 

646.31  (f)(1)  introductory  text 
and  (Ui)  and  (tDd)  and 
(2)(iv)    amended    (effective 

date  pending) 27906 

646.32  (a)(1)  amended  (effec- 
tive date  poiding) 27906 

646.40  Introductory  text 
amended  (effective  date 
pending).. 27906 

650    Authority  citation  revised; 

nomenclature  change 29356 

650.1  Existing  text  designated 
as  (a);  (b)  added  (effective 

date  pen^g) 29356 

650.2  (b)(4)>  revised  (effective 
date  penjAng) 29357 

650.4    Amerlcied  (effective  date 

29357 


(50.4    Amehdi 
pending  )l|. 

NOTClaMfMfl 


Indicates  1988  page  numbers. 


650.5  (b)  revised  (effective  date 
pending) 

650.33  (a)(3)  and  (b)  and  (a) 
designation  removed;  (a)  (1) 
and  (2)  redesignated  as  (a) 
and  (b)  and  amended  (effec- 
tive date  pending) 

650.42  Revised  (effective  date 
pending) 

653  Revised  (effective  date 
pending) , 

658  Authority  citation  re- 
vised  

658.10  (a),  (b)  introductory 
text,  and  (c)  introductory 
text  amended  (effective  date 
pending) , 

658.11  Introductory  text 
amended:  (g)  revised  (effec- 
tive date  pending) 

658.32  (b)(2)(i)  and  (c)(2)(ii) 
amended  (effective  date 
pending) 

660  Authority  citation  re- 
vised  

660.1  (b)  amended:  (c)  redesig- 
nated as  (d)  and  revised: 
new  (c)  added  (effective  date 
pending) - 

660.10  (b)  and  (c)  introductory 
text  revised  (effective  date 
pending) 

661  Authority  citation  re- 
vised  

661.10  (h)  and  (i)  amended;  (J) 
added  (effective  date  pend- 
ing)  

668.1  Revised  (effective  date 
pending) 

668.2  Amended  (effective  date 
pending) 

668.7  Revised  (effective  date 
pending) 

668.8  Added  (effective  date 
pending) 

668.11—668.25  (Subpart  B)  Re- 
vised (effective  date  pend- 
ing)  

668.32  (a)  and  (d)  revised  (ef- 
fective date  pending) 

668.34  Revised  (effective  date 
pending) 

668.51  (c)(1)  amended  (effec- 
tive date  pending) 
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29357 
29357 
45285 
28422 

28422 

28422 

28422 
28424 

28424 

28424 
28426 

28426 
45724 
45725 
45725 
45727 

45727 
45734 
45734 
39892 
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TITLE  34  Chapter  VI— Con.  pa«e 

668.82    (d)     revised     (effective 

date  pending) 45734 

668.96    Revised  (effective  date 

pending) 45735 

668.90  (a)(3)(ii)  amended  (ef- 
fective date  pending) 45735 

668.111-668.123  (Subpart  H) 
Added  (effective  date  pend- 
ing)  30015 

Correctly  designated 46354 

668.113  (b)  corrected 46354 

668.114  (a)  corrected 32868 

(c)  corrected 46354 

668.116    (e)(l)(v)  corrected 32868 

(e)(1)  (ii)  and  (iv)  corrected 46354 

668.121    (b)  corrected 46354 

673.1—673.2  (Subpart  A) 
Added  (effective  date  pend- 
ing)  29122 

673.21—673.33  (Subpart  C) 
Added  (effective  date  pend- 
ing)  29122 

673.41-^73.45       (Subpart D) 

Added  (effective  date  pend- 
ing)...  29129 

674  Authority  citation  re- 
vised  45555 

Heading,  Note  and  authority 
citation  revised  (effective 
date  pending) 45747 

674.1—674.20  (Subpart  A)  Re- 
vised (effective  date  pend- 
ing)  45748 

674.31—674.39  (Subpart  B)  Re- 
vised (effective  date  pend- 
ing)  45754 

674.41—674.50  (Subpart  C)  Re- 
vised  45555 

674.51— 674.60  (Subpai^^ 

vised  (effective  date  pend- 
ing)  45758 

674  Appendixes  A.  B.  and  C  re- 
vised; Appendixes  D  and  E 
added  (effective  date  pend- 
ing)  45761 

675  Revised  (effective  date 
pending) 45770 

676  Revised  (effective  date 
pending) 45778 

690  Authority  citation  re- 
vised  38207 

690.2    (b)  amended 38207 

(a)  and  (b)  amended  (effective 
date  pending) 45735 

Note:  BoMfoc*  indicates  1988  page  numbers. 


Page 

690.4—690.5  Removed  (effec- 
tive date  pending) 45735 

690.6    Revised 38207 

690.8    Revised    (effective    date 

pending) 45735 

690.10    (b)   amended   (effective 

date  pending) 45736 

690.31—690.39  (Subpart  C)  Re- 
moved (effective  date  pend- 
ing)  45736 

690.41—690.48  (Subpart  D)  Re- 
moved (effective  date  pend- 
ing)  45736 

690.51—690.57  (Subpart  E)  Re- 
moved (effective  date  pend- 
ing)  45736 

690.61    (a)  revised 38207 

(a)(3)  amended  (effective  date 
pending) 45736 

690.65    (a)   amended   (effective 

date  pending) 45736 

690.75    Revised  (effective  date 

pending) 45736 

690.77  Added 38208 

690.78  (a)  revised 38208 

690.82    (a)     introductory     text 

amended     (effective     date 

pending) 45736 

692    Revised     (effective      date 

pending) 45433 

Chapter  VII — Office  of  Educational 
Research  and  Improvement,  De- 
partment  of  Education 

745  Authority  citation  re- 
vised  27805 

745.12    Added    (effective    date 

pending) 27805 

762  Added  (effective  date 
pending) 29608 

763  Added  (effective  date 
pending) 38067 

764  Added  (effective  date 
pending) 28527 

765  Added  (effective  date 
pending) 28528 

766  Added  (effective  date 
pending) 28529 

777  Authority  citation  re- 
vised  3021 

777.1    (b)  removed;  (c)  and  (d) 

redesignated  as  (b)  and  (c) 3021 
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Page 

777.10  (aK)  amended;  (a)(3) 
removed^  (a)(4)  redesignated 
as  (a)(3)U 3021 

785  Redesigtiated  from  Part 
796    and    revised    (effective 

date  pending) 30612 

786  Added  (effective  date 
pending) 30614 

787  Added  (effective  date 
pending).^ 30617 

788  Added  .effective  date 
pendingi 30620 

789  Added  (effective  date 
pending] 30622 

796  RedesiiHiated  as  Part  785 
and  rev^ited  (effective  date 
pending) 30612 

Title  3^— Proposed  Rules: 


30.... 
33.... 
222„ 
351.. 
300.. 
301.. 
303„ 


304.. 
327.. 
330.. 
331.. 
333.. 
,350.. 
357.. 
3«0.. 
367.. 
361.. 
538.. 
602.. 
603.. 
612.. 
653.. 


656.. 
657.. 
668.. 
669.. 
671,. 
673.. 
674.. 
675.. 
676.. 
682.. 
ovo*. 


700.. 
706.. 
707.. 


Note 


SI36 

27650 

55*5 

.37260.47951 


.44346 
.44352 
....I4«1 
.43312 
„..41I5 


46720 

.302.  MM 


.....~.. 2702 

44366 

59S6 

.33908.42684 
.33908,42684 

7312 

45290 

, •3*7 

.„ 37064 

37067 

61M 

291S 

49122 

45576 

42480 

42460 

42460 

42460 

39896 

, 7M3 


indicates  1988  page  numbers. 


Page 

708 94M 

776 47538 

778 38192.  46784 

779 9244 

790 46785 

TITLE  35— PANAMA  CANAL 

Chapter  I — Panama  Canal 
Rogulcrtions 

9    Authority  citation  revised 31397 

9.2    Revised 31397 

9.4  Amended 31397 

9.5  (a)  revised 31397 

9.6  (a)(1)  amended:  (b)  re- 
vised  31397 

9.8    (b)(1)  revised 31397 

9.11  Revised 31397 

9.12  Redesignated  as  9.14 31397 

Added 31398 

9.13  Redesignated  as  9.15 31397 

Added 31398 

9.14  Redesignated  from  9.12 31397 

9.15  Redesignated  from  9.13 31397 

60    Revised _ „...  7894 

103.8  (d)  (2)  and  (3)  and  (g)  re- 
vised; (d)(4)  added;  (f)(1) 
amended „ 37952 

257    Added 26007 

Title  35— Proposed  Rules: 

103 4434 

TITLE  36— PARKS,  FORESTS,  AND 
PUBLIC  PROPERTY 

Chaptar  I — National  Park  Sarvica, 
Dapartmant  of  tho  Intorior 

1.2    (b)  revised 35239 

2.2  (g)  revised 35240 

2.3  (g)  revised 35240 

2.4  (g)  revised 35240 

2.13    (d)  revised 35240 

2.22    (d)  revised 35240 

2.30  (b)  revised 35240 

2.31  (b)  revised 35240 

2.32  (b)  revised 35240 

2.34    (b)  revised 35240 

2.36    (b)  revised 35240 

5    Authority  citation  revised 35240 

Authority  citation  revised 740 

5.8    (c)  revised 35240 

(a)  and  (b)  revised 740 
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TITLE  36  Chapter  I— Con.  Pwe 

5.9    (c)  revised 35240 

(a)  and  (b)  revised 740 

7.23  Added:  interim  eff.  to  4-4- 

89 31765 

7.24  Added 374S 

7.71    (g)  added. 34777 

7.92    (c)  added 34777 

Chapter  II — Fei«tt  Service, 
Deportment  of  Agriculture 

211.17  Added 2491 

211.18  (b)(12)  added;  interim 27547 

(b)  (13)  and  (14)  added 2493 

222    Existing    regulations    im- 

changed 30359 

222.50—222.53  (Subpart  C)  Au- 
thority citation  revised 29M 

222.50  (c)  revised 29M 

222.51  (b)  revised:  (c)  re- 
moved  29M 

223.130—223.145     (Subpart     C) 

Revised 43329 

296.16    (a)  (1)  and  (2)  revised 47721 

Chapter  IV — American  Battle 
Monuments  Commission 

404    Revised 120 

Chapter  VII — Library  of  Congress 
701.34    Revised 34383 

Chapter  VIII — Advisory  Council  on 
Historic  Preservation 

800.6  (a)(2)  and  (c)(2)  correct- 
ed  25376 

800.10  Introductory  text  desig- 
nation (a)  correctly  re- 
moved  25376 

800.12    (a)  corrected 25376 

Chapter  IX — Pennsylvania  Avenue 
Development  Corporation 

902  Autliority  citation  re- 
vised  26677 

Authority  citation  revised 10374 

902.03    Amended 10374 

902.54    (a)(1)        revised:        (c) 

added 10374 

902.80  (b)  revised 26677 

902.81  Revised 26677 

902.82  Revised 26677 

• 

Note:  BoMfac*  indicates  1988  page  numbers. 


Pace 
902.83    Revised.... 26679 

903  Authority  citation  re- 
vised  34384 

903.11  Redesignated  as  903.12: 

new  903.11  added:  interim 34384 

Confirmed 39224 

903.12  Redesignated  as  903.13; 
new  903.12  redesignated 
from  903.11;  interim 34384 

Confirmed 39224 

903.13  Redesignated  from 
903.12:  interim 34384 

Confirmed 39224 

904  Authority  citation  re- 
vised  48021 

Revised:  eff.  4-2-89 48022 

904.1  Heading  revised;  (a)  and 
(b)  redesignated  as  (a)  (1) 
and  (2):  introductory  text 
designated  as  new  (a)  intro- 
ductory text:  new  (a)  head- 
ing and  (b)  added 48021 

Chapter  XI — Architectural  and  Trans- 
portation Barriers  Compliance 
Board 

1120.2    (h)  tlirough  (o)  added; 

interim 43195 

1120.25    Amended;  interim 43195 

1120.51  (a)  revised:  (b)  and  (c) 
redesignated  as  (e)  and  (f); 
new  (e)  (1).  (3)  and  (4)  re- 
moved: new  (e)  (2)  and  (5) 
through  (8)  redesignated  as 
(e)  (3)  through  (7);  new  (b). 
(c).  (d),  (e)  (1)  and  (2)  and 
(g)  added:  new  (f)  amended: 
interim 43195 

1120.53  (b)  and  (c)  redesignat- 
ed as  (c)  and  (e);  new  (c)  re- 
vised: new  (e)  amended;  new 
(b)  and  (d)  added;  interim 43196 

1155    Revised 47718 

Chapter  XII — Notional  Archives  and 
Records  Administration 

1207    Added:  eff.  10-1-88 8072.  8087 

1220.14    Amended 34134 

1228  Authority  citation  re- 
vised  34134 

1228.32    Revised 34134 

1228.34    Revised 34134 

1228.36    Removed. 34134 
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P«ge 
1228.190    Revised 34134 

1228.192    R^tnoved 34135 

1250.12    Revised. 29519 

1250.30    Reiised. 29519 

1250.38    Reiitoved 29519 

1250.40    Removed 29519 

1250.42    Removed 29519 

1250.44    Removed. 29519 

1250.46    Removed. 29519 

1250.37-1250.46     (Subpart    D) 

Added....U 29519 

1250.50—1250.60     (Subpart    D) 

Redesigiiiited  as  Subpart  E....  29519 
1250.50—1250.60     (Subpart     E) 
Redesignated  from  Subpart 

D 29519 

1250.70    (Suibpart   E)    Redesig- 
nated as  Subpart  F 29519 

1250.70    (SiApart   F)    Redesig- 
nated frbm  Subpart  E 29519 

1250.80    (Si^part   F)    Redesig- 
nated as  Subpart  0 29519 

1250.80   (Sutipart  G)    Redesig- 
nated from  Subpart  F 29519 

1250.50    (a)  amended. 29521 

1250.58    (c)  ^vlsed 29521 

1250.70  (a)<t)  revised 29521 

1254.71  Hei^Ung,  (a),  (c),  (d). 

(e)  and  (^)  revised.....^ l>49 

1256.4    Added 6121 

1258.2    (c)(7>  added. 29521 

1258.12    (c)Ca)  amended 29521 


Title  36—Pr0po»ed  Rules: 

7 


9 

28.... 
79.... 
222.. 
223.. 


251 

902.....!!! 
1150....... 

1190 

1202. 

1208 

1209. 

1268 


1258.. 


31788 

V9»,74M 

28850 

•••■•■•••••■•  STDoo 

32740 

37483 

.28167.43020 

S19 

.33837.33839 

„.  33957 

MIX 

.26534.48546 

34955 

48280 

.25124.27902 

39015 

39924 

48280 


Note 


tndlotea  1988  pace  numben. 


TITLE  37— PATENTS, 
TRADEMARKS,  AND  COPYRIGHTS 

Chaptor  II — Copyright  Offk*,  Library 
off  Congress 

Piwe 

201    Policy  decision 2493 

Policy  decision  corrected. 3118 

201.4  (cKl)  revised:  (c)  intro- 
ductory text  republished. 122 

201.8    Removed 124 

201.11  Heading,  (a)  (1).  (2).  and 
(5).  and  (b)  through  (f)  re- 
moved; (a)  (3)  and  (4)  redes- 
ignated as  201.17  (b)  (2)  and 

(4) 28253 

201.17  (b)  (2)  and  (4)  redesig- 
nated from  201.11  (a)  (3) 
and  (4);  (bK7).  (e)(2). 
(9Kvil).  and  (12).  and  (g) 
amended:  (d)(2)  (i)  and  (ii). 
(eK14KiiiKE),  (h)(2)  intro- 
ductory text,  and  (3)  intro- 
ductory text  revised:  foot- 
note 8.  (hK4Kiv).  and  (JK5) 

removed. 28253 

202.23    Revised 28822 

203.6    Revised ttS* 

Chaptor  III — Copyright  Royalty 
Tribunal 

304    Revised. 49011 

307.3    (d)  and  (eXl)  revised. ..41711 

Title  37— Proposed  Rules: 

1 34080.  36736.  42016. 44996 

5 36736 

150 


201.. 


.28731 

.SSV1, 7tn 


202 28311.  37167 

203 IS3 

304 44610.  45664 

TITLE  38— PENSIONS,  BONUSES, 
AND  VETERANS*  REUEF 

Chaptor  I — Votorans  Administration 

1.526  (eK3)  removed:  (eK4)  re- 
designated as  (eK3);  (b)  and 
(i)  revised:  (i)  authority  cita- 
tion added 10376 

1.553  Revised:  authority  cita- 
tion added. ........ ..........  10977 
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TITLE  38  Chapter  I— Con.  p^e 

1.554  (a)(7)  revised:  (c)  and 
paragraph  authority  cita- 
tions added 9442 

1.555  Revised;  authority  cita- 
tion added 10S77 

1.577  (f)  and  (g)  revised;  au- 
thority citation  added I03t0 

1.900  Amended 42104 

1.901  Revised 42105 

1.902  Revised 42105 

1.903  Amended 42105 

1.905    Revised. 42105 

1.907    Added 42105 

1.911  Removed;  new  1.911  re- 
designated from  1.911a  and 

(a)  amended 42105 

1.911a    Redesignated    as    1.911 

and  (a)  amended 42105 

1.912  Revised 42105 

1.912a  Reading  and  (a)  re- 
vised  42106 

1.916  Revised 42106 

1.917  Revised 42106 

1.918  Revised 42107 

1.919  (a),  (c).  (e)  and  (f)  re- 
vised  42107 

1.922  (a)(1).  (c)  and  (d)(2)(i)  re- 
vised  42107 

1.923  Added 42107 

1.924  Added... 42108 

1.925  Added 42108 

1.926  Added 42108 

1.927  Added 42109 

1.928  Added 42109 

1.930  Revised. 42109 

1.931  Revised 42109 

1.932  Revised 42110 

1.934  Redesignated    as    1.935; 

new  1.934  added 42110 

1.935  Redesignated  as  1.936; 
new  1.935  redesignated  from 
1.934  and  revised 42110 

1.936  Redesignated  as  1.937 
and  revised;  new  1.936  redes- 
ignated from  1.935 42110 

1.937  Redesignated  as  1.938 
and  revised;  new  1.937  redes- 
ignated from  1.936  and  re- 
vised  421 10 

1.938  Redesignated  from  1.937 

and  revised 421 10 

1.940  Revised 42110 

1.941  Revised 42110 

1.942  (a),  (c)  and  (f )  revised 42111 

Note  ■■««■€■  indicates  1988  page  numbers. 


Page 

1.943    Revised 42111 

1.950—1.954    Undesignated 

center  heading  revised. 42111 

1.950  Revised 42111 

1.951  Revised 42111 

1.952  Revised 42112 

1.953  Revised 42112 

1.954  Revised 42112 

1.955  (a)(1)  amended 42112 

1.957    (a)(2)(ii)  amended; 

(a)(2)(ii)(B),  (b)  introducto- 
ry text  and  (1)  revised; 
(a)(2)(ii)  (C)  and  (D)  added....  42112 

1.962    (b)  revised 42112 

1.963a    (a)  and  (b)  amended. 42113 

2.66a    Added 71M 

2.99  Added 7185 

3.23  Heading,  (a)  and  (c)  re- 
vised  34907 

3.24  Heading,  (b)  and  (c)  re- 
vised  34907 

3.25  Revised 34907 

3.26  Revised 34908 

3.27  (a)  and  (b)  revised 34908 

3.28  Revised 34908 

3.30    Introductory  text  added; 

(b)  and  (c)  revised 7903 

3.100  (c)  revised 3207 

3.155    (c)  text  revised;  (c)  cross 

reference  added 27340 

3.157  (a)  amended;  (b)(1)  re- 
vised  27340 

3.158  (a)  amended;  cross  refer- 
ence revised;  authority  cita- 
tion added 43063 

3.262    (b)(2)  revised 34908 

3.500    (V)  revised 43063 

3.652    Revised 43063 

3.700    (a)(2)      revised;      (a)(3) 

amended;  (a)(5)  added 27340 

3.802    (b)  amended 34909 

3.1600  (a),  (b)  introductory 
text,  (f)  introductory  text 
and  (g)  amended:  (c)  re- 
vised  34909 

3.1601  (a)(l)(i)  and  (2)(i)  re- 
vised; (a)(2)(iii)  amended 34909 

3.1604  (a)  introductory  text, 
(c).  and  (d)(3)  revised;  (b)(2) 

amended 34909 

3.1612    (e)(2)(U)  revised; 

(e)(2)(Ui)  added 34910 

4.84b    Redesignated  as  4.87a. 44119 

4.85    Revised 44119 

4.86a    Revised. 441 19 
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Pve 

Corrected.^! 46439 

4.87    Tables  VI  and  VII  revised; 

Table  Via  added 44119 

4.87a  Removed:  new  4.87a  re- 
designated from  4.84b 44119 

4.125  Revised :. 22 

4.126  Revised 22 

4.127  Revised 22 

4.128  Revised 28 

4.129  Revised 23 

4.130  Revised 23 

4.131  Revised 23 

4.132  Revised 23 

Table  corrfetly  revised 1441 

4    Appendix^    A.    B.    and    C 

amended.. 44122 

Appendix  Ai  corrected 46439 

8.28    Revisedi 36926 

8a.2    Revisedi 48682 

8a.4    (b)  atn^nded;  (d)  revised: 

authority  citation  added 48682 

17.47  (e)  introductory  text  cor- 
rectly removed 9627 

17.60f    Reviaid 7116 

17.100  Introductory  text  re- 
vised  L 1755 

21.21    Revised 880 

21.260    (d)  ailded 42113 

21.322  (c)  revised:  cross  refer- 
ence added 42113 

21.1045    (c)(b     revised:     (c)(3) 

added ;., 5770 

21.4135  (e)(Ill).  (s).  and  (w)  re- 
vised  ifi 37615 

21.4201    (g)(2)         introductory 

text  revii^d 45634 

21.4622  (b)(I^)  introductory 
text  and  Civ),  (2)  introducto- 
ry text   8nd   (3)   amended: 

(b)(5)  added:  (c)  revised 7185 

21.4624    Revised 7185 

21.4632  (e)(i2|)  (i)  and  (ii)  re- 
vised  4849 

(f )  added...;.^ 7185 

21.4634    (g)  Udded 7185 

21.4646    Revteed 7185 

21.5001    (c)  revised 617 

21.5052    (e)  revised 617 

21.5062    (b)  revised 617 

21.5076    ReviM 45181 

21.5130  (a).  <b).  and  (d)  revised: 

(h)  added; 617 

21.5131  Intr^uctory  text  re- 
vised  - 617 


Note 


Indicates  1988  pace  numbers. 


Pace 

21.5743    (a)  revised 1779 

21.5820    (b)   introductory   text, 

(l)(ii)    (A)    and    (B),    and 

(2Kii)  (A)  and  (B)  revised 35241 

21.5822    (b)(1)  (1)  and  (U)  and 

(2)  (i)  and  (ii)  revised 35241 

21.6001—21.6420     (Subpart     I) 

Added 4397 

21.6501—21.6525     (Subpart     I) 

Redesignated    as    (Subpart  i 

J) 4397 

21.6501-21.6525  (Subpart  J) 
Redesignated  from  (Subpart 
I) 4397 

21.7000—21.7310     (Subpart    K) 

Added 1757 

21.7110  (b)  (1)  and  (2)  amend- 
ed  3207 

21.7120    (a)  amended 3207 

25    Authority  citation  revised 48022 

Revised:  eff.  4-2-89 48022 

25.1  Heading  revised:  (a)  and 
(b)  redesignated  as  (a)  (1) 
and  (2):  introductory  text 
designated  as  new  (a)  intro- 
ductory text:  new  (a)  head- 
ing and  (b)  added 48022 

36.4212    (a)  revised 34218. 

37616.  43761 
(a)  revised 3208 

36.4300—36.4393    Note  revised 1350 

36.4300  Revised 1350 

36.4301  Amended 1350 

36.4311  (a),  (b)  and  (c)  re- 
vised  34218, 

37616,  43762 

(a)  correctly  revised 34910 

(a),  (b)  and  (c)  revised 3208 

36.4319  (d).  (e)  and  (f)  re- 
vised  1351 

(f)  amended 4978 

36.4320  (a)  through  (d).  (f ).  (h) 
(1).  (2)  and  (5)  introductory 
text  and  (ii)  introductory 
text,  (a)  and  imdesignated 
flush  text.  (7),  and  (10). 
(i)(2)  and  (j)  revised 1352 

36.4321  (a)  and  (c)  revised 1354 

36.4324    (a)  amended 26342 

36.4503    (a)  revised 34218. 

37616.  43762 

(a)  revised 3208 

43    Added:  eff.  10-1-88 8073, 8087 
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Title  3a— Proposed  Rules.- 

Pace 
1 38474.  43625 

■■■■•••••^•••••••••■•••■••••■•••••••••••■■•■■■s  4v9Wf  V^94f  ^V4w 

2 M7I 

3 37170 

MTl 

4 323 18.  356 10 

8a. 26356 

13 33248 

14 M71 

15 25124.  27902 

17 „ 25254 

» 977t 

21 25736. 

26026.  30178,  31416.  36280.  44054. 
46494 

420, 

1042,  aOSS,  4104,  5433.  5634,  S006, 9I2S 
36 37973.  39329 

1370 

44 39015 

TITLE  39— POSTAL  SERVICE 

Chapter  I— UnitMl  Stcrtct  Postal 
Sarvic* 

10    Redesignated    as    Part    20; 

new  Part  10  added 29697 

Heading  corrected 33410 

20    Redesignated     from     Part 

10 29697 

International  Mail  Manual 
amended:  incorporation  by 

reference 43334 

111.3  DMM  amended;  incorpo- 
ration by  reference;  inter- 
im.  27993, 

38408 
DMM  amended:  incorporation 

by  reference 29012, 

34779, 36762,  38229,  48438. 
48683 
DMM  amended:  incorporation 

by  reference 184, 

125,  asas,  5271 
DMM  amendments  at  53  FR 
124  and  125  effective  date 

deferred Mts 

DMM  amended;  incorporation 
by  reference;  eff.  in  part  1- 
1-89 M91 

224  Revised. 46998 

224.2    (cK4)  corrected 49015 

225  Revised 46999 

226  Rgvlsed. 46999 

Note  ■■mi»i  indicates  1988  page  numbers. 


Face 

227  Added 47000 

228  Added. 47001 

228.3  (a)  corrected 24M 

229  Added „.47002 

232  Authority  citation  re- 
vised  126 

232.1  Authority  citation  re- 
moved  „ 126 

233.4  (b)  revised 17M 

266.8    Revised. 38230 

447    Authority  citation  revised; 

section    authority   citations 

removed „ 43335 

447.24  (b)  introductory  text  re- 
vised; (b)(7)  added 43335 

777.23  (e)  introductory  text 
and  (g)  introductory  text 
amended 48029 

Effective  date  clarification 48812 

777.24  (b)(2),  (eK2),  (f)  intro- 
ductory/ text,  (1)  and  (4) 
amended:  (g)  revised 48029 

Effective  date  clarification 48812 

777.26  (b)  (3)  and  (4)  amend- 
ed.  48029 

Effective  date  clarification 48812 

777.27  (c)(4)  amended. 48029 

Effective  date  clarification. 48812 

946    Revised 6M6 

952  Authority  citation  revised; 
section  authority  citations 
removed 36762 

952.2  Amended 36763 

964  Added 36763 

964.3  (a)  amended. 

964.6    Amended. 

964. 17    Amended 

964. 19    Amended. 

965  Added. 29012 

Choptor  III — Pettol  Rota  Commitslon 

3001.61—3001.68     (Subpart     C) 

Appendix  A  amended 28140 

Title  39— Proposed  Rules: 

20 34816 

111 27668, 

28021, 34243,  38949,  43089, 48381 

nU,  SOOOl  MS7, 0384 

266 32816 

601 36690 


946.. 
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TITLE  4<^PROTECTION  OF 
ENVIRONMENT 

Chapter  I — B«virenni«ntal  PretccHon 
Agvncy 

1.37    (a)  inti 

(e)  revised^ 30359 

1.45    (b)  reviied 30360 

1.47    (d)  add^ 30360 

1.49    (g)  add^ 30360 

2    Authority  ditation  revised 21S 

2.100    (b)  revised;  (e)  through 

(k)added^i 21« 

(d)  ad()4d 216 


2.101 
2.113 
2.116 
2.118 
2.120 
2.121 


(d),  (eX  and  (f)  revised 216 

Revised. 217 

(a)(7)  i^evised 217 

Revised. 217 

Addedi.1 21» 


4    Revised;  elf.  4-2-89 48023 

12    Added.....! 30606 

22    Authorit]^  citation  revised 30673 

Authority  citation  revised 5S74 

22.01    (a)(5)      revised;      (a)(6) 

added;  interim 30673 

(a)(4)  revised 5374 

22.38    Added:  Interim 30673 

30    Heading  fevised;  eff.  10-1- 

88 M76 

30.302    (d)  (%  and  (3)  removed; 

eff.  10-1-9$ W* 

30.501    (a)(2)    removed;    (a)(3) 

redesigna^d  as  (a)(2) M76 

30.503    (e),  (g)  and  (h)  removed; 

(f)  redesi$nated  as  (e);  eff. 

10-1-88....+.: W76 

30.505    (b)(2)    removed;    (b)(3) 

redesignated  as  (bK2);  eff. 

10-1-88....; M76 

30.540  (b)  removed;  (c)  redesig- 
nated as  (b);  eff.  10-1-88 S076 

30  Appendix  E  redesignated  as 
Part  31  At«>endix  A;  eff.  10- 

1-88 t* S076 

31  Added;  effl  10-1-88 8075,  Mt7 

31.6    (cKl)  afid  (d)  added;  eff. 

10-1-88....;.. a075 

31.13    Added;  eff.  10-1-88 8075 

31.36    (c)(5).  (j)  and  (k)  added; 

eff.  10-1-W 8075 

31.43    (a)(3)(l)|  added;  eff.  10-1- 

88 ]\ 8076 

31.45    Added- eff.  10-1-88 8076 

Note  ■■mibm  indicates  1988  page  numbers. 


Pace 
31.70  (Subpart  F)    Added;  eff. 

10-1-88 8076 

31  Appendix  A  redesignated 
from  Part  30  Appendix  E; 

eff.  10-1-88 8076 

33.110  (e)(5)  removed;  (e)(6)  re- 
designated as  (eX5);  eff.  10- 

1-88 8077 

33.210  (f)  removed;  (g)  and  (h) 
redesignated  as  (f)  and  (g); 

eff.  10-1-88 8077 

33.250    Class  deviation 9443 

33.305    Class  deviation. 9443 

33.310    cnass  deviation. 9443 

33.705—33.715  (Subpart  C)  Re- 
moved: eff.  10-1-88 8077 

33.905—33.915  (Subpart  E)  Re- 
moved; eff.  10-1-88 8077 

33.1021    Removed;     eff.     10-1- 

88 8077 

33.1030    Amended;     eff.     10-1- 

88 8077 

35.4000—35.4130     (Subpart    M) 

Added;  interim 9748 

50.6  Revised;  eff.  7-31-87 24663 

Technical  correction 26401 

50.7  Removed;  eff.  7-31-87 24664 

Technical  correction 26401 

50  Appendix  G  amended;  Ap- 
pendix J  added;  eff.  7-31- 

87 24664 

Appendix  K  added;  eff.  7-31- 

87 24667 

Technical  correction 26401 

Appendix  K  corrected....  29382,  31701 
Appendix  J  corrected 29647 

51  Authority  citation  revised 24712 

State  implementation  plan  at- 
tainment groups 29383 

Policy  statement 480 

51.100    (oo)  through  (ss)  added; 

eff.  7-31-87 24712 

51.151    Amended;  eff.  7-31-87 24713 

51.165  (a)(l)(x)  amended;  (b) 
revised;  eff.  7-31-87 24713 

Correctly  designated. 29386 

51.166  (a)(6)(i)  and  (iK8)(i)(c), 
(/).  Ch),  and  (I)  revised; 
(b)(23)(i),  (c)  table  and 
(p)(4)  table  amended;  (i)(10) 
added;  eff.  7-31-87 24713 

(i)(10)  corrected. 29386 

(1)  revised 396 

51.322    (a)(1)  and  (b)(1)  revised; 

eff.  7-31-87 24714 


no 


LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
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TITLE  40  Chapt«r  I — Con.  Pxe 

51.323    (a)  (1)  and  (2)  revised; 

(a)(3)  added:  eff.  7-31-87 24714 

51  Appendixes  L  and  S  amend- 
ed: eff.  7-31-87 24714 

Appendix  S  corrected 29386 

52  State  implementation  plan 
attainment  groups 29383 

State  implementation  plan  de- 
ficiency notices 34384,  47565 

State  implementation  plan  ap- 
proval  45634 

52.21  (b)(23)(i)  table,  (c)  table. 
(i)(8)(i),  and  (p)(5)  table 
amended;  (i)(4)  (ix)  and  (x), 
(11),  and  (m)(l)  (vii)  and 
(vlii)  added:  (w)(2)  revised; 

eff.  7-31-87 24714 

(m)(l)( vii)  corrected 26401 

(1)  (1)  and  (2)  revised 396 

52.24    (f)(10)  amended;  eff.  7- 

31-87 24715 

52.27    (d)(2)  revised;  (d)  (3),  (4), 

and  (5)  added 45137 

52.29    Added 45137 

52.50    (c)(46)  added 28254 

52.60  (c)   redesignated  as   (a); 

(b)  added 48812 

52.61  Added 45138 

52.145    (c)  added. 45137 

52,183    Added. 45138 

52.220    (c)(154)(v)(B).  (159)  (ii) 

through     (vi)     and     (160) 
added:  (c)(159)  introductory 

text  republished 26149 

52.237    (a)(1)  added 17S1 

52.281    (e)  added 45138 

52.344    (c)  added 45137 

52.370    (c)(39)  added 47925 

(c)(41)  added 4*22 

52.383    Added 49407 

52.420    (c)(37)  added 48813 

52.520    (c)(62)  added 35704 

(c)(53)  added 10076 

52.581    (c)  redesignated  as  (a); 

new  (b)  added 32918 

52.633    (c)  added 45137 

52.690    (c)  added 45137 

52.720    (c)(69)  added 45334 

(c)(70)  added 4139 

52.726    (c)  added 26012 

52.770    (c)(63)  added 33591 

(c)( 64)  added 46763 

(c)(66)  added 13M 

52.777    (c)(l)(i)  removed 33591 

Note:  ■■Wom  indicates  1988  page  numbers. 


52.795    (d)  removed 13M 

52.870    (c)(19)  added 48265 

52.920    (c)(47)  added 33593 

(c)(51)  added 45959 

(c)( 50)  added 502 

52.989    Added ^ 45138 

52.1032  Redesignated              as 
52.1033  and  revised 45138 

52.1033  Redesignated         from 
52.1032  and  revised 45138 

52.1120    (c)(73)  added 32792 

(c)(74)  added 44394 

52.1167  Table  amended 32792. 

44395 

52.1 168  Revised 32792 

52.1169  Added...- 49407 

52.1170  (c)(84)  added. 4623 

52,1183    (c)  added 45137 

52.1236    (c)  added 45137 

52.1270    (c)(19)  added 35705 

52.1320    (c)(63)  added 4631 

52,1339    Added 45138 

52.1387    Added 46138 

52.1420    (c)(35)  added 28695 

52.1425    (a)  table  amended. 28696 

52.1431    Table  amended. 28696 

52.1488    (c)  added _ 45137 

52.1520    (c)(37)  added 35082 

(c)(38)  added _.47393 

52.1525    Table  amended,_,35082,  47393 

52.1531  (c)  added 45137 

52.1532  Added „49407 

52,1570    (c)(41)  added 48536 

52.1606    (c)  added 45137 

52.1636    (c)  added 45137 

52.1770    (c)(51)  added 33934 

(c)( 54)  added - 47667 

(c)( 56)  added 5975 

52.1782    Added 45138 

52,1820    (CK77)  added 46464 

52,1831    (c)  added 45137 

52,1870    (c)(80)  added. 49158 

52.1885    (h)  added 4023 

52.1933    (c)  added ^ 45137 

52.1970    (c)(80)  added 28255 

(c)(81)  added 32012 

(CK78)  added 1019 

(c)(82)  added 1020 

52.1973    Table  revised 1081, 10331 

52.1985    (b)  added 32012 

52.1988    (a)  revised 1090 

52.2020    (c)(69)  added. 38759 

52.2070    (c)(28)  added 32794 

(c)(30)  added 32919 

(c)( 26)  added 36250 


(c)(29)  adcMd. 
52.2081    Tat 
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P««e 


e  amended 32794, 

32920.  36250 
Table  amended 3t90 

52.2084  (aXl)  added. 38764 

52.2085  Added 49407 

52.2132    (c)  Bidded 45137 

52.2179    (c)  added 45137 

52.2220    (c)(77)  added 45960 

(c)(78)  addiad 46764 

52.2234    (c)  aidded 45137 

52.2304    (c)  added 45137 

52.2347    Ad4ed 45138 

52.2370    (c)(19)  added 26981 

52.2381    Table  amended 26982 

52.2384    Added 49407 

52.2452    (c)  fudded 46137 

52.2533    (c)  t^lded. 45137 

52.2632    (c)  lUlded 45137 

52.2720    (c)(M)  added 38419 

52.2781    (c)  added 45137 

52.2920    Added 43574 

53    Technical  correction 27902 

53.1  (J)  revised;  (m)  and  (n) 
added:  eflf.  7-31-87 24727 

53.2  Revisedt  eff.  7-31-87 24727 

53.3  Revised}  eff.  7-31-87 24727 

53.4  (a)  anld  (b)(3)  amended; 
footnote  1  removed;  (b)  (4) 
through  (6)  and  (c)  revised; 

eff.  7-31-)87 24727 

53.9    (c)  rev^BJed;  (d).  (f ),  and  (g) 

amended!  leff.  7-31-87 24728 

53.20—53.23  tfiubpart  B)  Head- 
ing revis^  eff.  7-31-87 24728 

53.30—53.34  (Subpart  C)  Head- 
ing revised:  eff.  7-31-87 24728 

53.30  (a),  (b)(2)  heading,  (c) 
and  (d)(^)  heading,  (3)  and 
(4)  revisek);  (b)(4)  added;  eff. 
7-31-87..|i 24728 

53.31  (b)  h^iMing  revised;  (b) 

text  ame^ed;  eff.  7-31-87 24728 

53.32  Headi^  revised;  (c)  (1). 
(2),  (3)  (i)  and  (U)  and  (4) 
amended;  eff.  7-31-87 24728 

53.33  Heading  and  (h)  (2)  and 
(3)  revise^;  (b),  (e).  (h)  head- 
ing and  <|)  amended;  eff.  7- 
31-87 „ 24728 

53.34  Added;  eff.  7-31-87 24729 

53.40—53.43         (Subpart         D) 

Added;  eff.  7-31-87 24729 

Note  taUtmtm  indicates  1988  page  numbers. 


Page 

58.1    (t),  (u),  and  (v)  added;  eff. 

7-31-87 24739 

58.13    (b)  revised;  (c)  added;  eff. 

7-31-87 24739 

58.20    (e)  amended:   eff.   7-31- 

87 24740 

58.23  Introductory  text  re- 
vised; eff.  7-31-87 24740 

58.30    (a)     introductory     text 

amended;  eff.  7-31-87 24740 

58.34  Introductory  text  amend- 
ed; eff.  7-31-87 24740 

58.35  (d)  amended;  eff.  7-31- 

87 24740 

58    Appendex     A,     B     and    C 

amended:  eff.  7-31-87 24741 

Appendix  D  amended:  eff.  7- 

31-87 24742 

Appendix  E  amended;  eff.  7- 

31-87 24744 

Appendix  F  amended;  eff.  7- 

31-87 24748 

Appendix  O  amended:  eff.  7- 

31-87 24749 

Appendixes  D  and  E  correct- 
ed  27286 

60  Authority  delegation  no- 
tices  28255. 

33934.  35083-35085,  35087,  35088. 
35090.  35091,  36033,  36417,  36418, 
42114 

Authority  citation  corrected 37874 

Authority  citation  revised 267S 

Authority    delegation    notices...3a9l, 

•It2 
60.17    (a)  (1).  (3).  (7)  through 
(10).  (24)  through  (28),  and 
(47)  revised:  (a)  (48)  through 

(53)  added. 47842 

(a)    (54)    and    (55)    and    (g) 

added. san 

60.40b-60.49b     (Subpart     Db) 

Revised. 47842 

60.43    (a)(2)  revibsed;(eradded!!!!!  28954 

60.46    (h)  added 28955 

60.285    (d)(1)  and  (3)  revised 36409 

60.300    (b)  correctly  revised. 42434 

60.330    Correctly  revised 42434 

60.530— 60.S39a  (Subpart  AAA) 

Added 5873 

60.540—60.548    (Subpart    BBB) 

Added 34874 

60.543    (a)  and  (h)  introductory 

text  corrected 37874 

60.546    (c)(2)  corrected 37874 
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TITLE  40  Chapter  I— Con.  Page 

60.720—60.726    (Subpart    TTT) 

Added 267* 

60  Appendix  P  corrected 27612 

Appendix  G  added 28955 

Appendixes  A  and  B  amend- 
ed  30675 

Appendix  A  corrected 33316.  42061 

Appendix  A  amended 34639, 

36410,  36415,  41425.  47853 

Appendix  B  amended 34650 

Appendix  A  corrected 2914 

Appendix  A  amended 4142, 58M 

Appendix  I  added 5913 

Appendix  B  amended 7515 

61  Authority     delegation     no- 
tices  28255, 

30920    35084,  35085,  35087,  35088, 
35090-35092.  36417.  36418 
Authority    delegation    notices...3a91, 

S1«2 

61.01    (b)  amended 37617 

61.04    (WWKviii)  added 43197 

(C)  added 77« 

61.123  OMB  number 28141 

61.124  OMB  number 28141 

61.125  OMB  number 28141 

61.126  OMB  niunber 28141 

65    Administrative  order 41711 

65.482    Table  amended 4027 

81.307    Amended 44123 

81.330  Amended 35082 

Corrected 36863 

81.331  Amended 49411 

Teclinical  correction S1S2 

81.333    Amended 46466 

81.336    Amended 9114 

81.339    Amended 46082 

81.350    Amendment   at   46   FR 

61127  correctly  designated 36419 

81.437    Revised 45138 

82    Added 47488 

85  Quality  control  determina- 
tion  46354 

85.1501—85.1515     (Subpart     P) 

Revised 36156 

I*ublic  workshop 3892 

85.1511    (d)  corrected 43827 

86  Public  workshop 3393 

86.084-14    (c)(7)(i)(A)(3)        and 

(ll)(ii)(B)(23)  revised 47863 

86.084-26    (a)(4)(iii)      removed; 

(a)(4)  (i)  and  (ii)  revised 47863 

86.085-2    Amended 47863 

Note:  toMfwa  indicates  1988  page  numbers. 


86.085-21    (b)      (7)      and      (8) 

added 47863 

86.087-8    (a)(1)  (i),  (ii).  (Ui).  and 

(iv)  revised 47863 

86.087-9    (a)(l)(iv)  and 

(d)(l)(iii)  revised 47864 

86.087-21    (b)      (7)      and      (8) 

added 47864 

86.088-9    (a)(l)(iii)  and 

(d)(l)(iii)  revised 47864 

86.088-10  Heading  and 
(a)(l)(i)(C)  and  (ii)(C)  re- 
vised  47864 

86.088-11    (a)(l)(iii)  revised 47864 

86.088-21  (b)  (7)  and  (8)  re- 
vised  47864 

86.088-35    (a)(2)    heading    and 

(iii)(E)  and  (d)  revised 47864 

86.090-9    Added 47865 

80.090-10    Added 47867 

86.090-11    Added 47867 

86.090-25    Added 471 

86.091-21  (b)(l)(ii)  (A)  intro- 
ductory text  and  (B),  (5)  (i) 
and  (ii)  and  (6)  revised; 
(b)(5)  (iii)  and  (iv)  and  (7) 

added;  (b)(4)(iii)  removed 47867 

86.110-82    (c)(3)  revised 47868 

86.112-82    (a)(3)  revised;  (a)  (4), 

(5),  and  (6)  added 47868 

86.113-90    Added 475 

86.118-78    (c)  revised 47868 

(c)  revised 475 

86.123-78    (a)(ll)  revised 47869 

86.132-82    (a)(3)  revised;  (a)(4) 

added 47869 

86.139-82    (d)  revised 47869 

86.332-79    (b)(ll)  revised 47869 

86.513-87    (a)  revised 47869 

86.513-90    Added 476 

86.523-78    (a)(ll)  revised 47870 

86.884-7    (a)(1),  (2)(v),  and  (3) 

(I)  and  (ii)  revised 47870 

86.884-12    (a)  and  (c)(9)(iv)  and 

(II)  revised 47870 

86.1105-87    (b)         introductory 

text,  (1)  introductory  text, 
and  (2)  introductory  text  re- 
vised  47870 

86.1213-90    Added 476 

86.1308-84    (e)(2)(iii)  revised 47870 

86.1310-88    (b)(l)(iv)(A), 

(3)(v)(D),  and  (6)(ii)(C)  re- 
vised  47870 
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86.1312-88    (i)(3)    revised;    (a) 

(4)  through  (8)  added 47871 

86.1313-87    <»)(1)  revised 47871 

86.1313-90    Added 476 

86.1319-84    <«)(7)(iv)  and  (e)(2) 

revised...i.i 47871 

86.1320-88    ii)  (1),  (3).  (5),  and 

(6)  revised;  (a)(7)  added 47872 

86.1321-84  <»)(3)  (i)  and  (il)  re- 
vised  L 47872 

86.1327-84    d)(2)(iii)  revised 47872 

86.1327-88    <l)(2)(i)(E)  revised 47872 

86.1330-84  <lb)(l)  and  (f)  re- 
vised  1 47872 

86.1332-84    W  (1)  and  (2)  and 

(e)(l)(i)  Revised 47872 

86.1333-84  ^$)  introductory 
text,  (b).  (jd),  and  (e)  revised; 

(a)(3)  added 47873 

86.1334-84    <a)(2)  revised 47874 

86. 1335-84    (|^)(  1 )  revised 47874 

86.1336-84  Heading  revised;  (d) 
redesignated  as  (e)  and  re- 
vised; nev  (d)  added 47874 

86.1337-84  (la)  (10)  and  (11)  re- 
vised  i 47874 

86.1337-88    (i)(10)  revised..... 47874 

86.1338-84    (4)(1)  revised 47874 

86.1339-88    (*),  (g),  and  (h)(2) 

revised i 47874 

86.1341-84    FJevised 47874 

86.1342-84  C<})(3)  and  (d)(3)  re- 
vised  ,., 47876 

86.1343-88    ib)(8)  revised 47876 

86.1301-84—8^1344-88  (Subpart 

N)    App^<idix  I  amended 47876 

86.1513-90    ^ded 478 

122.21  (c)(2)  removed;  (c)(1)  re- 
designated as  (c) 41M 

122.26    Remoived 41M 

123    State  program  approved 45823 

13S.3  (a)  Ti^le  IB  amended;  in- 
terim  j., 33543 

141  Authoritty  citation  re- 
vised  ,., 41546 

141.2    Amended;  eff.  1-9-89 25712 

141.23  (f)  introductory  text.  (1) 
through  <6)  and  (9)  revised; 
footnotes  1  through  4  re- 
published: footnote  8 
added ij S146 

141.24  (g)  added 25712 


Note 


ndicates  1988  page  numbers. 
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(e)  revised;  footnotes  2  and  5 
republished;      footnote      6 

added. 5147 

141.32    (a)  amended;   eff.   1-9- 

89 25714 

Redesignated  as  141.36  and  in- 
troductory text  added;  eff. 
to  4-28-89 41546 

Added;  eff.  4-28-89 41546 

141.34  Added 41549 

141.35  Added 25714 

141.36  Redesignated  from 
141.32  and  introductory  text 
added;  eff.  to  4-28-89 41546 

141.40    Revised 25715 

141.50    (b)  revised;  eff.  1-9-89 25716 

141.60  Revised;  eff.  1-9-89 25716 

141.61  Added;  eff.  1-9-89 25716 

141.100—141.101     (Subpart     J) 

Added;  eff.  1-9-89 25716 

142  Authority  citation  re- 
vised  41550 

142.10    (b)(6)(v)  revised 41550 

142.16    Revised 41550 

142.56    Added;  eff.  1-9-89 25716 

142.62  Added;  eff.  1-9-89 25716 

143.4  (b)  (3),  (5),  (6)  and  (11) 
revised 5147 

143.5  (a)  and  (b)  introductory 

text  revised 41550 

144  Authority  citation  re- 
vised  45797 

144.1    (h)  added 45797 

144.31    (g)  revised 45797 

(a)  amended 46963 

146  Test  program  approval  ex- 
tended to  7-14-88 26342 

Test  program  interim  approv- 
al and  request  for  com- 
ments  41591. 

44395 

Date  paragraph  corrected 44520 

180    Policy  statement 32128 

Policy    statement;    comment 

time  extended 39917 

Policy  statement  extended 49411 

180.1    (h)  table  amended 33239 

Correctly  designated 43336 

(h)  table  amended 3023 

180.108  Existing  text  designat- 
ed as  (a)  and  table  amended; 

(b)  added..... 33236 

180.111    Table  amended 45183 

180.135    Technical  correction 27548 

180.137    Technical  correction 27548 
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TITLE  40  Chapter  I— Con.  Pace 

180.144  Heading  and  text  no- 
menclature change 32306 

180.153  Heading  and  text  no- 
menclature change 32306 

180.170  Heading  and  text  no- 
menclature change 32306 

180.172  .Existing  text  designat- 
ed as  (a)  and  table  amended: 
(b)  added 33236 

180.175  Existing  text  designat- 
ed as  (a)  and  table  amended; 
(b)  added 33236 

180.183  Existing  text  designat- 
ed as  (a)  and  table  amended; 
(b)  added 33237 

180.185  Existing  text  designat- 
ed as  (a)  and  table  amended; 
(b)  added 33237 

180.199  Existing  text  designat- 
ed as  (a)  and  table  amended; 
(b)  added 33237 

180.204  Existing  text  designat- 
ed as  (a)  and  table  amended; 

(b)  added 33237 

180.205  (b)  table  amended 31030, 

37454 

180.246    Revised 27552 

(b)  table  amended 28259 

Technical  correction 33903 

180.250  .Heading  and  text  no- 
menclature change 32306 

180.253  Existing  text  designat- 
ed as  (a)  and  table  amended; 

(b)  added 33237 

180.255  Heading  and  text  no- 
menclature change 32306 

180.258  Existing  text  designat- 
ed as  (a)  and  table  amended; 

(b)  added 33237 

180.259  Existing  text  designat- 
ed as  (a)  and  table  amended; 

(b)  added 33237 

180.261  Existing  text  designat- 
ed as  (a)  and  introductory 

text  revised;  (b)  added 48539 

(b)  table  corrected U7 

180.262  Existing  text  designat- 
ed as  (a)  and  table  amended; 

(b)  added 33237 

180.266  Heading  and  text  no- 
menclature change 32306 

180.275  Existing  text  designat- 
ed as  (a)  and  table  amended; 
(b)  added 33237 

Notk:  ■■Wf«c»  indicates  1988  page  numbers. 
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180.291    Existing  text  designat- 
ed as  (a);  (b)  added 9443 

180.294  Existing  text  designat- 
ed as  (a)  and  table  amended; 

(b)  added 33238 

Existing    text    designated    as 

(a);  (b)  added 37454 

Correctly  revised 48536 

(b)  table  amended 48538 

(a)  table  corrected 9024 

180.295  Heading  and  text  no- 
menclatiire  change 32306 

180.300    Exiting  text  designat- 
ed as  (a);  (b)  added.. 5376 

180.308    Heading  and  text  no^ 

menclature  change 32306 

180.315    Existing  text  designat- 
ed as  (a)  and  table  amended; 

(b)  added 33238 

180.317    (b)  table  amended 5378 

180.319    Amended 42291 

180.324    (a)  table  amended 35706 

180.327    Heading  and  text  no- 
menclature change 32306 

180.330    Existing  text  designat- 
ed as  (a)  and  table  amended; 

(b)  added 33238 

180.342    Existing  text  designat- 
ed as  (a);  (b)  added 27549 

(a)  table  amended;  (b)  added 33238 

Revised 45825 

(a)  table  amended 46598 

(a)  table  corrected 47990 

180.349  (a)  table  amended;  (c) 
added 33238 

180.350  Existing  text  designat- 
ed as  (a)  and  table  amended; 

(b)  added 33238 

180.361    (c)  added 3024 

180.364    (a)  table  amended 34911 

(b)  introductory  text  revised 34913 

180.366    Heading  and  text  no- 
menclature change 32306 

180.377  Existing  text  designat- 
ed as  (a)  and  table  amended; 

(b)  added 33238 

180.378  (d)  added 48540 

(d)  corrected 9024 

180.381    (a)     table     amended...33936, 

42292 

(a)  table  amended 244 

Technical  correction 8045 

180.399    (a)     table     amended...34914, 

44124 
(a)  table  amended 3022 


180.406    He< 
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and  text  no- 
menclatu^  change 32306 

180.411  (c)     table     amended...426S2. 

!  48538 

Technical  correction 46019 

(d)  added..... SJ77 

180.412  TaU^  amended 27550 

Table  amettded 243 

Existing    t0Xt    designated    as 

(a);  (b)  adAed 5377 

180.414  (a).  1 1(b).    and    (c)    re- 
vised  _. 27551 

180.415  Existing  text  designat- 
ed as  (a);  (b)  added 25603 

180.418    Tabl^  amended 5375 

180.423    Heading  and  text  no- 
menclature change 32306 

180.425    Tal4e  amended 3022 

180.434    TaUe  corrected 25602 

180.436    AddMd 1924 

180.1046    (a)l  Amended 39225 

180.1084    RejvSsed 32306 

Heading  an|d  text  corrected 37246 

180.1086  Heiading  correctly  re- 
vised  .p, 29014 

180.1087  Added 5379 

180.1088  Ad)[jed 7740 

180.1089  Added 10249 

228.12    (a)(lKii)(C)       removed; 

(b)  (32).  1(33).  (34)  and  (35) 

added 25011 

(a)(3)  ameiiied 29846 

(a)(3)        aiiended;        (b)(31) 

added i+ 30361 

(a)(l)(ii)  (I))  and  (N)  removed; 

(b)  (42}  fVii-nii<rK>  /Ati\ 

added. 

removed;  (b)(47) 


. 34222 

(a)(l)(ii)( 

added li 35917 

(a)(l)(i)(H)  removed;  (b)  (48). 

(49)  and  (30)  added 6990 

(a)(3)  amended;  (b)  (48).  (49). 

and  (50)  added Siss 

(a)(l)(ii)(B)  removed;   (b)(54) 

added - 9447 

(a)(3)        amended;        (b)(55) 

added - 103S7 

250    Added...., 37304 

260  Authormr      citation      re- 
vised  il 41295.46963 

260.10  Amended 46963 

260.11  (a)  iiiiroductory  text  re- 
vised  i 41295 

261  Petitions  denied 28696 


Note: 


I  ndicates  1988  page  numbers. 
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Authority  citation  revised 28698 

Technical  correction  and  clar- 
ification  5573 

Strategies  and  procedures 6322 

261.32  Table  amended 28698 

261.33  (c)  correctly  revised 26012 

261  Appendix    IX    amended...29848. 

29851 

Appendix  IX  corrected. 4350 

Appendix  IX  amended 7913 

262  Authority  citation  re- 
vised  35898 

262.42    Revised. 35898 

262.44    Revised 35899 

262.51    Revised 25787 

264  Authority  citation  re- 
vised  25946. 

44320.  45798.  46963 

Technical  correction 7740 

264.10    (b)  revised 46963 

264.13    (b)(7)(iil)  revised 25787 

264.15    (b)(4)  amended 46963 

264.18    (b)(l)(ii)      introductory 

text  revised 46963 

264.73    (b)(6)  revised 46963 

264.90    (d)  added 46963 

264.98  (h)(2),  (3)  introductory 
text  and  (4)(1)  introductory 

text  revised 25946 

264.99  (f)  revised 25946 

264.100  (e)  introductory  text 
revised;  (I)  (1)  and  (2)  redes- 
ignated as  (e)  (3)  and  (4); 

new  (e)  (1)  and  (2)  added 45798 

264.101  (c)  added 45798 

264.111  (c)  revised 46963 

264.112  (a)(2)  revised 46963 

264.114    Amended 46963 

264.117  (a)(1)  (1)  and  (11)  re- 
vised  46963 

264.118  (b)  (1)  and  (2)  (1)  and 

(11)  revised 46964 

264.142    (a)    introductory    text 

revised 46964 

264.144    (a)    introductory    text 

revised 46964 

264.147    (g)(2)  revised. 44320 

(b)  introductory  text  amend- 
ed  46964 

264.151    (h)(2)  revised 44320 

264.600—264.604     (Subpart     X) 

Added 46964 

264  Appendix  IX  added 25947 

265  Authority  citation  re- 
vised  44321.45798 
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TITLE  40  Chapter  I — Con.  Pace 

Technical  correction 7740 

Clarification 9944 

265.1    (c)(2)  removed 45798 

265.13  (b)(7)(iii)  revised 25788 

265.147    (g)(2)  revised 44321 

266    Petitions  denied 7516 

268  Authority  citation  re- 
vised  41296 

268.1  (c)  (3)  and  (4)  amended; 
(c)(5)  added 25788 

268.2  (a)  amended:  introducto- 
ry text  republished 25788 

268.3  Revised 25788 

268.4  (a)(2)  revised:  (b)  added 25788 

268.5  (a)(2),  (h)(1)  and  (2)(lli) 
revised;  (h)(2)(v)  added 25788 

268.6  (k)  added 25789 

268.7  (a)  introductory  text,  (1) 
introductory  text  and  (11) 
and  (2)  introductory  text, 
(1)(B)  and  (11),  (b)  Introduc- 
tory text.  (1)(U).  (2)  intro- 
ductory text  and  (1)  and  (c) 
revised 25789 

268.30    (a)(4)  added 25790 

268.32    Added 25790 

(1)  amended 41296 

268.40  Revised „...  25790 

268.42    (a)  (1)  and  (2)  added;  (b) 

revised 25790 

268.50    (a)     introductory     text 

and  (e)  revised:  (f )  added 25791 

268    Appendix  III  added 25791 

270  Authority  citation  re- 
vised  25953. 

45798.  46965 
State  hazardous  waste  man- 
agement proiTams;  compli- 
ance date  extended 34779 

Technical  correction 7740 

270.1  (c)  introductory  text  re- 
vised; (c)  (5)  and  (6)  added 45798 

270.4    (a)  revised 45799 

270.10    (k)         added;         OMB 

number 45799 

270.14  (c)(4)(ll)  revised 25953 

(c)(8)(v)  correctly  revised 33936 

(c)  introductory  text  revised: 

(d)  added;  OMB  number 45799 

(b)  (5)  and  (13)  revised 46965 

270.23    Added 46965 

270.41  (a)(3)  revised 45799 

270.42  (o)  (1)  and  (2)  revised; 

(p)  added 25792 

Note  ttUUmf  Indicates  1988  page  numbers. 
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270.60    (b)(3)      revised;      OMB 

number 45799 

270.72    (e)  revised 25792 

271  State  hazardous  waste 
management  programs; 
schedule  of  compliance 26013, 

27198.  29522.  30681,  30682, 
41996 

State  hazardous  waste  man- 
agement program  authoriza- 
tions  26476, 

35556.  45634,  46466 

Authority     citation     revised...35899. 

45799 

State  hazardous  waste  man- 
agement program  approval 
proceedings 43903 

State  hazardous  waste  man- 
agement program  authoriza- 
tions  126, 12t 

State  hazardous  waste  man- 
agement program  authoriza- 
tions corrected IJ7 

Technical  correction 244 

State  hazardous  waste  mana- 
tement  programs;  schedule 
of  compliance 13M,  4050 

State  hazardous  waste  man- 
agement program  approval 
proceedings:    hearing    date 

and  location  corrected 3094 

271.1  (J)  Tables  1  and  2  amend- 
ed 25792 

(J)  Table  1  amended.^^^^^^^^^^^^ 

272  Comment  period  correct- 
ed  26013 

State  hazardous  waste  man- 
agement program  authoriza- 
tions  27199 

300    Appendix  B  revised. 27634 

305  Removed 33814 

306  Removed 33814 

310    Added;  interim 39396 

355  Authority  citation  re- 
vised  48072 

355    Appendixes      A      and     B 

amended 48073.48074 

Appendixes  A  and  B  amend- 
ed  5575 

370    Added 38364 

372    Added 4525 

403.7    (b)  and  (f)(4)  revised;  (h) 

added 42435 

414    Revised 42568 

416    Removed 42584 
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418   Authoniy 

vised *. 28432 

418.10  Revitsed 28432 

421.21    (c)  added 25556 

421.23  (a)  through  (h).  (J) 
through  (o),  and  (q)  and  (r) 
tables  amended 25556 

421.24  (b),  <d).  (e),  (h),  ik)  and 

(1)  tables;  lonended 25558 

421.26    (b),  <<l).  (e),  (h).  (k)  and 

(1)  tabled  tunended 25559 

421.33  (d)  and  (g)  revised 25559 

421.34  (d)  and  (g)  revised 25559 

421.35  (d)  and  (g)  revised 25560 

421.36  (d)  and  (g)  revised 25560 

421.102  (a)  through  (1)  revised; 

(m)  and  ({i»  added 1706 

421.103  (a)  {ttirough  (1)  revised; 

(m)  and  <&)  added 17M 

421.104  (a)  through  (1)  revised; 

(m)  and  (n)  added 1709 

421.105  (a)  through  (1)  revised; 

(m)  and  (n)  added 1711 

421.106  (a)  through  (1)  revised; 

(m)  and  (n)  added 1712 

425  Authority  citation  re- 
vised  9101 

425.02  (a)  riVised 91S1 

425.03  Revised 91S1 

425.04  (d)  abd  (e)  added 91tl 

425.05  Revi$td 91t2 

425.11  Table  revised 9in 

425.15    (b)  revised 9102 

425.31    Table  revised. 9in 

425.35  (a)  tUble  and  (b)  re- 
vised  i 9102 

425.41  Hea4feig  and  table  re- 
vised  ; 91S2 


Table  revised. 9182 

Table  revised 9it2 

Tables  revised 9183 

TabI0  revised 9m 

Tabl^  revised 9183 

Table  revised 9183 

(b)  rfVised. 9183 


425.44 

425.51 

425.61 

425.64 

425.71 

425.91 

425.95 

425    AppendUc  A  added. 9183 

Appendix  Qi  added 9184 

Appendix  C' added 9186 

600.007-80    (ll))(7)  added:  (f)  re- 
vised  36164 

600.306-46    C<<)(2)  revised 47877 

704.104    Adddd. 41299 

712.30    (v)  added 44828 

(w)  added..II 10390 


Note  ■■iJfiBg  indicates  1988  page  numbers. 


Pice 

716.30    (b)  revised 44828 

716.35    (b)  revised 44828 

716.120    (a)  (1)  and  (2)  tables 

amended 44828 

(a)(1)  table  corrected 47990 

721.109—721.1125    (Subpart    B) 

Heading     redesignated     as 

721.350—721.2550     (Subpart 

E)  heading 2845 

721.109    Redesignated  as 

721.350 2845 

721.120    Redesignated  as 

721.400 2845 

721.180    Redesignated  as 

721.520 2845 

721.195    Redesignated  as 

721.550 2845 

721.205    Redesignated  as 

721.575 2845 

721.230    Redesignated  as 

721.600 2845 

721.290    Redesignated  as 

721.800 2845 

721.320    Added 41300 

Redesignated  as  721.950 2845 

721.324    Added 41300 

Redesignated  as  721.975 2845 

721.342    Redesignated  as 

721.1150 2»«5 

721.347    Added 41300 

Redesignated  as  721.1175 2845 

721.648    Added 2845 

721.350—721.2550    (Subpart    E) 

Redesignated  from 

721.109—721.1125     (Subpart 

B) 2845 

721.350    Redesignated  as 

721.1200;  new  721.350  redes- 
ignated from  721.109 2845 

721.370    Redesignated  as 

721.1250 2845 

721.385    Redesignated  as 

721.1300 2845 

721.400    Redesignated         from 

721.120 2845 

721.497    Redesignated  as 

721.1475 2845 

721.520    Redesignated         from 

721.180 2845 

721.550    Redesignated         from 

721.195 2845 

721.575    Redesignated  as 

721.1750;  new  721.575  redes-    * 

ignated  from  721.205 2845 
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721.600    Redesignated         from 

721.230 2S45 

721.615    Redesignated  as 

721.1875 2S45 

721.800    Redesignated         from 

721.290 2845 

721.950    Redesignated         from 

721.320 2t45 

721.975  Redesignated  as 
721.2100;  new  721.975  redes- 
ignated from  721.324 2145 

721.1021    Redesignated  as 

721.2200 M45 

721.1125    Redesignated  as 

721.2550 2S45 

721.1150    Redesignated       from 

721.342 2845 

721.1175    Redesignated       from 

721.347 „ 2845 

721.1200    Redesignated       from 

721.350 2845 

721.1250    Redesignated       from 

721.370 2845 

721.1300    Redesignated       from 

721.385 2845 

721.1475    Redesignated       from 

721.497 2845 

721.1750.  Redesignated       from 

721.575 2845 

721.1875    Redesignated       from 

721.615 2845 

721.2100    Redesignated       from 

721.975 2845 

721.2200    Redesignated       from 

721.1021 2845 

721.2550    Redesignated       from 

721.1125 2845 

761.19    (b)  amended^ 10391 

761.60    (a)(3)(iii)(B)(6)    amendr 

ed 10391 

763.80—763.99       (Subpart       E) 

Text  revised 41846 

763.80—763.99  (Subpart  E)  Ap- 
pendixes A,  B.  and  D  re- 
vised  41857 

763.121  (h)(2)(iv)  Table  1. 
(k)(3Ki),  (iii)  (G)  and  (H), 
(m)(3)(i).  and  Appendixes  A, 
B,  C,  and  E  corrected; 
(k)<3)(ii)  correctly  revised.. 1022 

790.50  (a)(2)(ii)  removed;  inter- 
im  36569 

790.52    (c)  revised;  interim 36569 

Note:  loWof  indicates  1988  page  numbers. 


Page 
790.55    (b)   revised;   (c)   added; 

interim 36571 

790.68    (b)  (2)  and  (3)  revised; 

interim 36571 

795  Authority  citation  re- 
vised  37143 

795.45  (b)(l)(U)  Table  1  cor- 
rected  32990 

795.120    Added;  eff.  8-14-67 24462 

795.225    Added 594« 

795.230    Added 37143 

795.250    Added 5947 

796.1550    (b)(3)(ix)  corrected 26150 

(b)(l)( iii)  amended 10391 

796.1570    (b)(l)(ii)  amended 10391 

796.1720    (b)(l)(U)     and     (2)(i) 

amended 10391 

796.1840  (b)(l)(vi)(A)  correct- 
ed  26150 

(b)(l)(ii)  amended 10391 

796.1860    (b)(l)(ii)  amended 10391 

796.3500    (b)(l)(ii)  amended 10391 

796.3700  (b)(2)(i)(B)  amend- 
ed  10391 

796.3780  (bXlXivKA)  amend- 
ed  _ ^ 10391 

797.1600    Heading  corrected 26150 

797.1800    (c)(4)(v)  and 

(d)(l)(iii)(D)  corrected 26150 

797.1930  (c)(6)  (i)  and  (ii)  cor- 
rected  26150 

798.2450  (d)(ll)(i)(A)  correct- 
ed  26150 

798.4350  (e)(6)(i)(A)  correct- 
ed  26150 

798.5395    (e)(l)(i)  corrected. 26150 

(e)(2)  corrected 34654 

799.500    (d)(2)(i)(B)      correctly 

designated 32990 

799.1052  (c)  removed:  eff.  8-14- 

87 24465 

799.1053  (c)  removed;  (d)(1)  (U) 
and  (iii),  (2)  (ii)  and  (iii).  (3) 
(ii)  and  (iii).  (4)  (11)  and  (iii). 
(5)  (ii)  and  (iii)  and  (g) 
added;  eff.  8-14-87 24465 

799.1054  (a)(2)  revised 26477 

799.1550    (b)(1)  revised;  (b)(5). 

(c)(1)  (U)  and  (iU).  (2)  (ii) 
and  (iU).  (3)  (U)  and  (iU).  (4) 
(ii)  and  (iU)  and  (5).  (d)(1) 
(ii)  and  (Ui).  (2)  (U)  and  (Ui). 
(3)  (ii)  and  (iii).  (4)  (ii)  and 

(iii)  and  (e)  added 37144 

799.1560    Added 5950 


60.. 

77», 
10U 

295 
373 

61 

62 

65 

80 

81 

82 

85 

86 

312 
470 
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Pace 

799. 1645    Added 28704 

799.1650    (cK3)  corrected 32240 

799.1700    Te<(hnical          correc- 
tion  26982 

(c)(2)(i)(BKi)  and  (4)(i) 
amended:  (c)(2)(i)(C)(l)  re- 
vised  _, 43762 

799.2155    Aided 3992 

799.3175    Added 31969 

Technical  correction 37246 

799.3450    (cKD  (ii)  and  (iii)  and 

(d)  added; 35709 

799.4000    Aided 25225 

799.5000    Td<thnical          correc- 
tion  i.. 32990 

Table  reviif^d 10394 

Tide  40— Proposed  Rules: 

1—799  (Ch.  ii 97SS 

2 1 29045 

13 4 320M 

22 i 2S2SS,  29222,  33960 

24 4 29222,  33960 

27 43030 

32 39198 

35 1 28112.  46712 

50 1 24670. 

24716,  29392.  34243 
61 4 26404 


52. 


24716. 

25256.  16404.  26413-26439.  26534. 
27016.  ^569.  28570.  29392.  29394. 
30189.  QI1789.  31791.  32321.  33250. 
33252.  013437.  33840.  34243.  35279. 
36054.  96282.  36593.  36963.  36965, 
37175.  37637,  38479,  38481,  38787. 
41310.  I4t2019.  42323.  42325.  44151. 
44152.  ^448.  44920.  45363,  45466. 
46495.  48(786.  47610.  48285.  48837 

U 261. 

779,  10*4  MS2,  3Mt,  6M%  «M5,  93M-nM, 
1010S,  10^ 

60 ♦ 25399. 

29548.  §1633,  32026,  36440,  36678, 
37335,  37IB74.  38566.  42326,  47032 


61.. 
62.. 
68.. 
80.. 

81.. 


82.. 
85.. 

86.. 


31274. 
47032 


36504 

33605.  38787.  46380 

28575 

31162. 

31274.  33438.  41473,  47032 

26410.  36055.  39665,  41589 

mo.  4858,  M4S,  721S,  I0M9 

47489 

41743 

31162, 

»438.    33560,    41473,    41590, 


Note:  laMfM^lindicates  1988  i>age  numbers. 


20-1A5  (31  0-88-5 


Page 

I7U.  4044,  7«74 

116..„ <7tt 

117 «7«a 

122 30931,  39240 

7M2 

123 _  30931 

- 7*n 

124. 28112.  32446.  35838.  44153 

.. „..„.. ..... 7MS 

133 35210 

136 33547 

141 25720. 

28112.  42178.  42224 

~ SI 

142 28112.  42178.  42224 

II 

143 28112 

144 28112.  32446 

145 2in 

146 28112.  32446 

147 4«S9 

148 32446 

152 36595 

153 36595 

156 14M 

158 36595 

160 31635.  48920 

162 36595 

170 1494 

180 26536. 

28313.  28314.  29050.  31635.  32322. 
33903.  34343.  37246,  38198,  38202. 
42684.  42685.  45203.  47733.  47734. 
49174-49177.  49249 

an, 

MS,  149S,  3147,  2338,  48M,  M71,  7S39-7S43 

192 36000 

1M1 

228 27689. 

29550.  30189,  31636,  35928.  48838. 
48841 

250 37335 

252 38838 

260 25612.  26537.  28167.  29708 

261 25612. 

26537.  33439,  35279,  38111 

31,  519,  S195, 4099 

264 25612, 

26537,  28167.  31948.  35838.  44153 

265 25612, 

26537.  28167.  29708,  30570 

266 25612,  26537 

268 29992,  39243 

270 25612, 

26537.  28167.  29708.  30570.  35838. 
44153 

271 25612. 

26537.  28167.  30192.  30570,  35452, 

36444 

280 48638 

3813, 10401, 10403 

281 48638 
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10403 

300 27643,  33446 

— ,    ,   yy^? 

302 va,  Tvn 

305 26160 

306 26160 

350 38312,39926 

355 44921 

370 « 26357 

372 25040.  27226,  39770 


373 050 

501 7M2 

600 „ 31162, 

31274,  33438,  41473,  44996,  47032 
721 33606.  46496 

M57 

749 10M6 

761 25838. 

31738.  33680.  35350 
763 25041.  29228.  48286.  49249 

S636 

792 48933 

795 29395.  29990.  43346 

911,  MM 

796 :. 29395.36334 

911 

797 36334 

799 28023. 

29395.  31970.  41593.  43346 

911,  913,  M3a 

TITLE  41— PUBLIC  CONTRAaS 
AND  PROPERTY  MANAGEMENT 

Chapter  12 — Deportment  of 
Transportation 

12-60    Transferred  to  48  Parts 

6301  and  6302 48630 

Choptor  50— Public  Contracts, 
Doportmont  of  Labor 

50-201.101    (b)  revised 7743 

Chapter  101 — Federal  Property 
Management  Regulations 

101-1.104-2    (a)  revised 2739 

101-1.4902    (b)  revised 2739 

101-5    See  Temp.  Reg.  A-29 26150 

101-6.1001—101-6.1035  (Subpart 

101-6.10)    Revised 45929 

101-7    See  Temp.  Reg.  A-30 10077 

101-1—101-8  (Subchapter  A  Ap- 
pendix) Temporary  Reg. 
A-29.  Supp.  1  added 26150 

Note:  ■■Wcim  indicates  1988  page  numbers. 


Pace 
Temporary  Reg.  A-23,  Supp.  4 

added 41431 

Temporary  Reg.  A-30,  Supp.  1 

added 43063 

Temporary  Reg.  A-24.  Rev.  1 

added 45825 

Temporary  Reg.  A-25,  Supp.  3 

added 48685 

Temporary  Reg.  A-30  added 10077 

101-20.302    Revised 129 

101-20.307    Revised 129 

101-20.308    Revised 130 

101-20.315    Revised 130 

101-25.103-1    See    Temp.    Reg. 

E-89 41430 

101-25.103-2    See    Temp.    Reg. 

E-89 41430 

101-26.102-1    See    Temp.    Reg. 

E-88 29522 

101-26.501  (a)  amended:  (b),  (c) 
and  (d)  introductory  text  re- 
vised  29523 

101-26.501-1  (a)  and  (b)  re- 
vised  29523 

101-26.501-2  (a),  (b)  and  (c)  re- 
vised  29524 

101-26.501-3    Introductory  text 

and  (b)  revised 29524 

101-26.501-4  (a)  and  (b)(2)  re- 
vised; (b)(3)  removed 29524 

101-26.501-6    (c)  revised 29524 

101-26.501-8    (a)   amended:   (b) 

revised:  (c)  removed 29524 

101-26.501-9    Revised 29525 

101-25—101-34  (Subchapter  E 
Appendix)    Temporary  Reg. 

E-88  added 29522 

Temporary  Reg.  E-89  added 41430 

101-40.206    See  Temp,  Reg.  G- 

49 26151 

Revised 4423 

101-41.203-2    See    Temp.    Reg. 

G-50 36572 

101-38—101-41  (Subchapter  G 
Appendix)    Temporary  Reg. 

G-49  added 26151 

Temporary  Reg.  G-50  added 36572 

Temporary  Reg.  G-48,  Supp.  1 

added 48540 

Temp.  Reg.  G-49  removed 4*23 

101-43.4801    See  Temp.  Reg.  H- 

25 26152 

101-44.202    See  Temp.  Reg.  H- 

26 47394 
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1 


'ee  Temp.  Reg.  H- 


Pace 


$ee  Temp.  Reg.  H- 


.47394 


.47394 


101-44.207 

26 

101-44.208 

26 

101-44.4701    See  Temp.  Reg.  H- 

26 - 47395 

101-44.4902-1040-1    See    Temp. 

Reg.  H-{6 47395 

101-47.202-3  (c)  (1)  and  (2)  re- 
vised; (c)<3)  added 46467 

101-38— 101r41    (Subchapter   G 

Appendra)    Temporary  Reg. 

G-49  removed 4«M 

101-42-101-49    (Subchapter   H 

Appendtt)    Temporary  Reg. 

H-25  addied 26152 

Temporary!  Reg.  H-26  added 47393 

Choptor  lOS  -G«n«ral  SarvicM 
Adminittrafion 

105-51  Autl^ority  citation  re- 
vised  ;♦ 48023 

Revised:  etfif.  4-2-89 48024 

105-51.001  Heading  revised;  (a) 
and  (b)  redesignated  as  (a) 
(1)  and  (2);  introductory 
text  designated  as  new  (a) 
introductory  text;  new  (a) 

heading  and  (b)  added 48023 

105-55.003    (a)  revised 46468 

105-55.007    (a)  and  (d)  revised 46468 

105-60    Revised 1479 

105-70    Added 45188 


ChoptM*  |I14 — Dvpartmttnt  of  th« 
Interior 


114-50  Auworlty  citation  re- 
vised  U 48024 

Revised;  elf.  4-2-89 48025 

114-50.301  Beading  revised;  (a) 
and  (b)  redesignated  as  (a) 
(1)  an^i  (2);  Introductory 
text  dengnated  as  new  (a) 
introdud:ory  text;  new  (a) 
heading  and  (b)  added 48024 

114-51.102    Revised 741 

114-51.103    Removed „ 741 

114-51.104-^114-51.104-3 

Remove(^ 741 


Note 


Choptor  128 — Dopartmont  of  JusHco 

Pvt 

128-18.5001—128-18.5007-2 

(Subpart        128-18.50)    Au- 
thority citation  revised 48025 

128-18.5001-1      (Subpart      128- 

18.50)    Revised;  eff.  4-2-89....  48025 

128.18-5001-1  Heading  revised; 
(a)  and  (b)  redesignated  as 
(a)  (1)  and  (2);  Introductory 
text  designated  as  new  (a) 
Introductory  text;  new  (a) 
heading  and  (b)  added 48025 

Chapter  201 — Fodorol  Information 
Rosourcot  Managomont  Rogukrtion 

201-8  Authority  citation  re- 
vised.....••• 

201-8.105^  "(b)  revised.'.*."."......".... 

201-8.105-37    (d)  revised 

201-8.105-43    Added. 

201-8.106-6    Added 

201-8.106-7    Added. 

201-8.107-6    Added. 

Corrected — 

201-8.112-4    Revised 

201-38  Authority  citation  re- 
vised  

201-38.007    Revised. 

201-38.007-1-201-38.007-4 

Added 

201-38.007-5  "Added!!!!!..! 

201-38.007-6    Added 

201-38.007-7    Added 

Chapter  201  (Appendix  A) 
Temporary  Reg.  13,  Supp.  1 
added 


28557 
28557 
28557 
28557 
28558 
28558 
28558 
30280 
28558 

42294 
42294 

42294 
42295 
42295 
42295 


46469 


Title  41— Proposed  Rules: 

51-7 1379,  ms 

101-41 48647 

101-47 4«71 

101-50 39015 

105-55 31642 

201-1-201-45  (Ch.  201) MO 

201-11 !••» 

201-21 36736 

201-23 36736 

201-30 liOS 

201-31 1«M 

201-32 m» 

201-38 35736 

201-39 36736 

201-41 36736 


indicates  1988  page  numbers. 


1988 


TIT 

Chapter 
portm 
S«rvi( 


2.12    (b 

2.17    (a 

2.32    (a 

remi 

2.52    (a 

(a)(3 

2.61    (b 

2.65    (e: 

57.210 

visec 

nate 

(a)(2 

adde 

57.501— 

Add( 

ingi 

57.2615 

59.1—59 

thor 

59.2    Ai 

59.5  (a 
thro 
(a)( 
revif 

(b)  in 
(4),  ( 

59.6  (a 

59.7  R( 
new 

59.8  R< 
Added 

59.9  R< 
Added 

59.10  F 
Added 

59.11  F 
new 
59.7. 

(a)  inl 
(b). ) 

59.12  F 
new 
59.8. 

(c)  am 

59.13  F 
new 
59.9. 

Note:» 


TITLE 


MARCH  1988 


C  MANGES  OCTOBER  1,  1987  THROUGH  MARCH  31,  1988 


lU 


PUBLIC  HEALTH 


Chapter  I^Public  Hsolth  Servict,  D«- 
porfmcnt  .of  HMilth  and  Human 
SarvicM 

Pace 

2.12    (b)(3Mi)  corrected 42061 

2.17    (a)  corrected 42061 

2.32    (a)    designation    correctly 

removeq.l 41997 

2.52    (a)(1)  and  (2)(ii)  corrected; 

(a)(3)  correctly  added 41997 

2.61    (b)(2)  ^rrected 42061 

2.65    (e)(3)  porrected 42061 

57.210  (a)(2!)  (ii)  and  (iii)  re- 
vised; (a)  (3)  and  (4)  redesig- 
nated as  (a)  (4)  and  (5); 
(a)(2)  (iv)  and  (v)  and  (3) 

added;  OMB  number 6092 

57.501—57.514  (Subpart  P) 
Added  (effective  date  pend- 
ing in  p^rt) 9116 

57.2615    (OfS)  corrected 49250 

59.1—59,13  (Subpart  A)  Au- 
thority Citation  revised 2944 

59.2    Ameni^d 2944, 2946 

59.5  (a)(5)  j !  removed;  (a)  (6) 
througli  (11)  redesignated  as 
(a)  (5)  though  (10);  (b)(3)(i) 
revised..}^ 2944 

(b)  introductory  text.  (3)(iii), 

(4),  (7),  ^id  (10)  amended 2946 

59.6  (a)  amended 2946 

59.7  Rede^imated     as     59.11; 

new  59.7  iBwlded 2944 

59.8  Redesignated  as  59.12 2944 

Added 1.1. 294S 

59.9  Rede^(rnated  as  59.13 2944 

Added U 2945 

59.10  Redesignated  as  59.14 2944 

Added 2945 

59.11  Redeif^gnated  as  59.15; 
new  59.  i^  redesignated  from 
59.7 U 

(a)  introdlUctory  text  and  (7), 
(b),  and  (c)  amended 

59.12  Redesignated  as  59.16; 
new  59.12  redesignated  from 
59.8 

(c)  amendjqd 2946 

59.13  Redel^gnated  as  59.17; 
new  59.13  redesignated  from 

59.9 2944 


.2944 


.2946 


.2944 


Note:  ■»l<f«^  indicates  1988  page  numbers. 


from 


123 


Page 


from 


.2944 


59.14  Redesignated 
59.10 

59.15  Redesignated 
59.11 2944 

Amended 2946 

59.16  Redesignated  from 
59.12 2944 

(a)  amended 2946 

59.17  Redesignated  from 
59.13 2944 

60.11  (a)(1)  revised. 6097 

60.12  (b)  redesignated  as  (c) 
and  revised;  new  (b)  added 
(effective  date  pending  in 
part) 6097 

110  Redesignation  table  head- 
ing corrected 47003 

124.501-124.516  (Subpart  F) 
Revised  (effective  date 
pending  in  part) 46031 

124.502  (m)(2)  corrected 48362 

124.503  (b)(3)(ii)  corrected 48362 

124.507    (b)(2)(i)(B)     and     (iii) 

and  (c)(2)  corrected 48362 

124.509  (d)  corrected 48362 

124.510  OMB  number  correct- 
ed  48362 

124.511  (a)  introductory  text. 
(l)(iv),  and  (3)  and  (b)(l)(iii) 
introductory  text  correct- 
ed  48362 

(b)(l)(iii)(B)  corrected 5576 

124.513  (d)(2)(i)(B)  corrected 48362 

124.514  (d)  corrected 48362 

124.515  (a)  corrected 48362 

Chapter  IV — Hoalfh  Car*  Financing 
Administration,  Dapartmant  of 
Hoaith  and  Human  Sorvicot 

Chapter  IV    Nomenclature 

change 6634 

400.310    Table  amended  (OMB 

numbers) 6647 

401.601    (d)(2)(iv)  amended 48123 

405.100—405.192     (Subpart     A) 

Removed 6633 

405.201—405.226  (Subpart  B) 
Heading  and  authority  cita- 
tion revised 6633 

405.207    Added 6633 

405.212    (e)  amended 48123 

405.216    Added 48114 

405.223    (b)  amended 48123 

405.226    Amended 48123 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OaOBER  1,  1987  THROUGH  MARCH  31,  1988 


TITLE  42  Chapter  IV— Con.  pace 

40S.311a    (a)  amended M47 

405.313    (a)  amended 6647 

405.370  Heading  and  (a)  intro- 
ductory text  revised 6647 

405.502    (f)  revised 44127 

405.504    (a)(1)  amended 664« 

405.583    Technical  correction 37769 

405.702    Amended 664S 

405.705    (d)  amended 48123 

405.740    (b)  amended 

405.803    (b)  amended 

405.901—405.964  (Subpart  I) 
Redesignated    as    Part    408 

and  revised 481 15 

Redesignation    table    correct- 
ed  4in 

405.1625—405.1697  (Subpart  P) 

Removed 6633 

405.2100—405.2171  (Subpart  U) 
Authority  citation  correct- 
ed  41532 

Authority  citation  revised 1620 

405.2102    Amended 6M7 

405.2112  Revised         (effective 

date  pending  in  part) 1620 

405.2113  (a)  revised 1620 

405.2133    Revised 654* 

405.2136    (b)  Introductory  text 

revised  (effective  date  pend- 
ing)  36934 

405.2138  (a)  Introductory  text 
republished;  (a)(3)  revised; 
(a)  (4)  and  (5)  added  (effec- 
tive date  pending) 36934 

405.2139  (a)   revised   (effective 

date  pending) 36934 

405.2140  (b)  Introductory  text 
and  (1)  and  (c)  revised  (ef- 
fective date  pending) 36934 

405.2150    Added 36935 

405.2163    (f)  revised 6543 

405.2171    (a)  and  (e)  revised 6543 

406  Authority  citation  re- 
vised  6633 

406.7    Added 6633 

408    Redesignated  from 

405.901—405.964  (Subpart  I) 

and  revised 48115 

Redesignation    table    correct- 
ed  4153 

408.1  (a)  and  (b)  corrected 4158 

408.2  (b)  corrected 4159 

408.4    (b)(  1 )  corrected 4159 

Note:  BoMfoc*  indicates  1988  page  numbers. 


Pwe 
408.24    (a)(6)(ii)      and      (7)(ii) 

amended 6643 

408.26  Example  1  corrected 41S9 

408.27  Corrected 41S9 

408.50    (c)(2)(l)  corrected 4159 

409.5    Amended 6643 

409.69  Removed 6633 

Amended;  parenthetical  state- 
ment revised 6643 

409.100—409.102     (Subpart     H) 

Added 6633 

410.1  (b)  heading  and  text 
amended;  parenthetical 
statement  added 

410.12    (a)(3)  amended 

410.14    Amended 

410.40    (d)  amended 

410.60    (a)(2)  amended 

410.62  (a)(2)(lii)  amended 

410.64  Added 6634 

410.150    (a)(1)  and  (b)  (3)  and 

(4)  amended 

410.152    (a)(2)(l),     (b)(3),     and 

(i)(l)(  11)  amended 

410.161    (b)(3)  amended 

410.168    Removed 

(b)    (6)    and    (7)    and    (c)(1) 

amended 

410.170    (b)    (1).    (2).    and    (3) 

amended 

410.175    Revised. 6634 

(b)  amended 6643 

412    Technical  correction 37769 

Authority  citation  revised 1626 

412.1  Regulations  at  52  PR 
33186  invalidated 39638 

412.2  Regulations  at  52  PR 
33186  Invalidated 39638 

412.20    (b)(2)  amended 6643 

412.63  Regulations    at    52    PR 

33186  invalidated 39638 

(c)(3)      and      (f)      legislative 

changes 39638 

412.65  Regulations   at    52   PR 

33187  invalidated 39638 

412.66  Regrulatlons  at  52  PR 
33187  Invalidated 39638 

412.67  Regulations   at   52   PR 

33187  invalidated 39638 

412.68  Regulations   at   52   PR 

33188  invalidated 39638 

412.70  (b),  (c)  (4)  and  (5).  and 
(d)  (3)  and  (4)  legislative 
changes 39638 
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412.73  (c)(5DI  legislative 
changes.,.l 39638 

412.80    (a)(l)((ii)(B)     legislative 

changes...^ 39638 

412.82    Regulations   at   52   FR 

33189  inViUdated 39638 

(c)  legislative  changes 39638 

412.84    Regulations   at   52   FR 

33 189  invalidated 39638 

412.92    (dXlKiii)    as    published 

at  52  FR;$6S75  invalidated 39638 

412.96    Regulations    at    52    FR 

33189  invalidated 39638 

412.113    Relations  at  52  FR 

33189  inV^dated 39638 

(a)  revisedli l«27 

412.116    AddM 1«27 

412.125    Regulations  at  52  FR 

33189  in^l^lidated 39638 

412.214    Reflations  at  52  FR 

33190  in^aUdated 39638 

413.13    (c)    I  redesignated      as 

(c)(1):  (c)C2)  added 36772 

Revised *.. lOOSS 

413.35    (d)  aknended «64« 

413.40    Techiiical  correction 37769 

(c)(3)(i)(C)^  legislative 

changes.].| 39638 

(c)(l)(ii)  amended 6648 

413.64    (g)(exi)  legislative 

changes 39638 

(a)(1)  heading  and  (2)  and  (k) 
(1)  thrdiigh  (6)  removed; 
(a)(1)  redesignated  as  (a); 
(g)  and  (h)(1)  revised 1628 

413.74  (a)  atid  (c)  amended 6648 

413.118    Added 36773 

(a)  and  (c)(2)  corrected 37715 

413.157    Regulations  at  52  FR 

32921  invalidated 39639 

413.178    Revised 6S48 

(e)(2)  and  (g)  corrected •iTa 

416.3    (a)  anaended 

416.30    (e)  amended 

416.110    (c)  Mnended 

417  Authority  citation  correct- 
ly reviscid:  other  authority 
citations  I  porrectly  removed; 
redesignaiion  table  heading 
correctedi 47003 

417.237    (a)(;2)(iii)  amended 

417.532  (a)(3)  and  (e)(3) 
amended^] 

417.800    (e)  amended 

Note:  liKfac^  indicates  1988  page  numbers. 


PMte 

418  Authority  citation  re- 
vised  1628 

418.307    Added 1628 

421.200  (c)(2)  (U)  and  (ill) 
amended 

424    Added 

431.625  (a)  revised;  (c)  redesig- 
nated as  (d)  and  revised:  (c) 

added 47933 

(a)(1)  corrected 657 

431.800    (b)  amended:  (a),  (d)(4) 

and  (i)(l)  revised. 47933 

435.3    Revised 43071 

(a)  corrected 48438 

435.115  (c)  removed:  (d)  redes- 
ignated as  (c):  new  (d) 
added 43071 

435.116—435.117    Undesignated 

center  heading  added 43071 

435.116  Added 43071 

435.117  Added 43071 

435.301    (b)    introductory    text 

republished;  (b)(1)  revised 43072 

(b)(  1  )(m)  corrected 48438 

435.722    (c)  revised 3S95 

435.725  (a),  (b)  introductory 
text,  (c)  introductory  text 
and  (4).  and  (d)  revised;  (e) 
and  (f)  added ™ S5»5 

435.733  (a),  (b)  introductory 
text,  (c)  introductory  text 
and  (4).  and  (d)  revised;  (e) 
and  (f)  added 3596 

435.832  (a),  (b)  introductory 
text,  (c)  introductory  text 
and  (4),  and  (d)  revised;  (e) 

and  (f)  added 3596 

Correctly  designated ^ 5344 

435.952    (g)  amended 6648 

435.1009    Amended 47934 

Corrected 657 

436.2    Revised 43072 

Corrected 48438 

436.114  (c)  removed:  (d)  redes- 
ignated   as    (c);    new    (d) 

added 43072 

(d)  corrected 48438 

436.120    Added 43072 

436.124    Added 43073 

(a)  corrected 48438 

436.301    (b)    introductory    text 

republished;  (b)(1)  revised 43073 

436.832  (a),  (b)  introductory 
text,   (c)   introductory   text 
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LSA— UST  OF  CFR  SEaiONS  AFFECTED 


CHANGES  OaOBER  1,  1987  THROUGH  MARCH  31,  1988 


TITLE  42  Chapter  IV— Con.  p^e 

and  (4).  and  (d)  revised;  (e) 

and  (f )  added 3S97 

440.2    (a)  amended 47934 

440.10  (a)(3)(Ui)  revised;  (a)  in- 
troductory text  and  (3)  in- 
troductory text  repub- 
lished  47934 

440.20  (A)(3)(ii)  revised;  (a)(4) 
added;  (a)  introductory  text 
and  (3)  introductory  text  re- 
published  47934 

440.30  Introductory  text  re- 
published; (c)  revised 47934 

440.80    Revised 47934 

441.10  Introductory  text  re- 
published; (i)  added «S49 

441.13    Heading     revised;     (c) 

added 6549 

441.200  Revised 47935 

441.201  Revised 47935 

441.202  Revised 47935 

441.205  Removed 47935 

441.206  Revised 47935 

441.208    Revised 47935 

442.1  (a)  amended 1993 

442.2  Amended 1993 

442.105    (e)  amended 1993 

442.100-442.119     (Subpart     C) 

Heading  revised 1993 

442.109  Redesignated  from 
442.110 1993 

442.110  Redesignated  as 
442.109;  new  442.110  redesig- 
nated from  442.111  and  (a) 
amended 1993 

442.111  Redesignated  as 

442.110  and  (a)  amended; 
new  442.111  redesignated 
from  442.112  and  heading 
revised. 1993 

442.112  Redesignated  as 

442.111  and  heading  revised; 
new  442.112  redesignated 
from  442.113  and  heading 
revised 1993 

(c)(5)  amended 1994 

442.113  Redesignated  as 

442.112  and  heading  revised; 
new  442.113  redesignated 
from. 442. 115  and  heading 
revised i993 

(a)  introductory  text  amend- 
ed  1994 

442.1 14  Added 1994 

Note  ■■Woct  indicates  1988  page  numbers. 


Pace 

442.115  Redesignated  as 
442.113  and  heading  re- 
vised  1993 

Added 1994 

442.116  Added 1994 

455.12    Revised 48817 

455.23    Added 48817 

466.70  Revised  (paragraphs  (c). 
(d),  and  (e)  transferred  to 

new  466.71  and  revised) 37457 

Technical  correction 37769 

(f)  correctly  transferred  to 
466.71  and  redesignated  as 
(d) 47003 

466.71  Added  (regulations 
transferred  from  466.70  (c). 

(d).  and  (e)  and  revised) 37457 

(b)  and  (c)(2)  corrected;  (d) 
correctly  added  ((f)  correct-^ 
ly  transferred  from  466.70 
and  redesignated  as  (d)) 47003 

466.72  Redesignated  as  466.73; 

new  466.72  added 37457 

466.73  Redesignated  from 
466.72 37457 

466.86    (a)(lKi)  amended 6643 

476.133  (a)  introductory  text 
republished;  (a)(2)(U)  re- 
vised  37458 

(a)(2)(ii)(A)  correcUy  revised....  47004 

476.137    Heading      and      text 

amended 37458 

482  Authority  citation  re- 
vised.  «549 

482.2    (a)(2)  amended 6443 

482.12  (c)  introductory  text  re- 
published; (c)(5)  added «549 

485  Heading  and  authority  ci- 
tation revised 4549 

485.301-485.308     (Subpart     D) 

Added 4549 

485.304    (a)  corrected 9178 

485.306    (a)    introductory    text 

corrected 9171 

489.30    (a)(4)  amended 6649 

498.2  Amended 6551 

498.3  (b)  introductory  text  re- 
published; (b)(4)  revised 6551 

(b)(4)  amended 


Chapter  V — Office  of  Intpoctor  Gon- 
•ral-HooMi  Caro,  Dopartmont  of 
Hoalth  and  Human  Sorvicos 

1003.132    Revised 49413 
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Tide  4,2— Prd/kosed  Rules: 

5 -. 

74 

82 

84 


Pace 


.41594 


405.. 


406.. 
407.. 
409.. 
410.. 


412., 
413.. 


416.. 
421.. 
431.. 
433.. 


434.. 
435.. 


436.. 
441.. 


442.. 
447.. 
456.. 
462.. 
466.. 
473.. 
476.. 
483.. 
488.. 
489.. 


1001.. 
1003.. 


S99S 

37639 

37176. 

38582.  39927.  44300.  47990 

•  •••••••••  ^Wpi^Wf  ^^P^^Vp  Vwvr  f    il^^R^^ 


.48127 
.48127 
....IMS 


.37176,39927 

ttrxnar 

48127 

48127 


.48290 


.744,  MM 

.....47414 

744 

.....47414 
48127 


.38582.44300.47990 
39927 


.MM 


38582 

44300,47990 

.44300.  47990.  48127 


.38794 


TITLE  4:i^-PUBUC  LANDS: 
INTERIOR 

SubtM*  A—Offic*  of  Hi*  SMrctary 
of  th«  Intorier 

2    Heading  reTised 45586 

Preamble  an)endment 24 

2.11—2.22      (Bubpart     B)    Re- 
vised  ^ 45586 

Preamble  ainendment 24 

2.46    (o)  addekt V49 

2.61    (c)(2)  revised:  (c)  (3)  and 

(4)  added.I| 3749 

2.64  (cK2)  revised:  (c)  (3)  and 

(4)  added... 3749 

2.65  (a)  and  (b)  revised 3749 


Note 


indicates  1988  [>age  numbers. 


Pwe 

2.72  (c)  and  (e)(2)  revised;  (e) 

(3)  and  (4)  added 3750 

2.73  (a)  and  (b)  revised 37S0 

2.74  (a)  and  (b)  revised 37S0 

2.75  (a)  and  (bK  1)  revised 3750 

2    Appendixes    A    and    B    re- 
vised  45592 

Preamble  amendment 24 

4.5    (a)  (1)  and  (2)  and  (b)  re- 
vised.  46355 

(a)(1)  corrected 47097 

4.1105    (aK2)  revised 39526 

4,1109   <a)  revised 39526 

4.1300-4.1309    Undesignated 

center  heading  added 8754 

Undesignated  center  heading 
corrected 10036 

4.1300  Redesignated                as 
4.1600 39525 

Added 3754 

4.1301  Redesignated               as 
4,1601 39525 

Added 8754 

4.1302  Redesignated               as 
4.1602 39525 

Added 8754 

4.1303  Redesignated                as 
4,1603 39525 

Added 8754 

(aK2)  corrected 10036 

4.1304  Redesignated               as 
4,1604 39525 

Added 8755 

4.1305  Redesignated               as 
4,1605 39525 

Added 3755 

4.1306  Redesignated               as 
4.1606 39525 

Added 8755 

4.1307  Redesignated               as 
4,1607 39525 

Added 8755 

4.1308  Redesignated                as 
4.1608 39525 

Added 8755 

4.1309  Redesignated               as 
4.1609 39525 

Added 8755 

4.1310  Redesignated               as 
4.1610 39525 

4.1350—4.1356    Undesignated 

center  heading  added 39526 

4.1350  Added 39526 

4.1351  Added 39526 

4.1352  Added 39526 
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CHANGES  OCTOBER  1,  1987  THROUGH  MARCH  31,  1988 


TITLE  43  SubtitI*  A— Con.  P^e 

4. 1353  Added 39527 

4. 1354  Added 39527 

4.1355  Added 39527 

4.1356  Added 39527 

4.1360—4.1369    Undesignated 

center  heading  added 39527 

4.1360  Added 39627 

4.1361  Added. 39627 

4.1362  Added 39527 

4.1363  Added 39627 

4.1364  Added 39627 

4.1365  Added 39527 

4.1366  Added 39527 

4.1367  Added 39528 

4.1368  Added 39528 

4.1369  Added 39528 

4.1370-4.1379    Undesignated 

center  heading  added. 39528 

4.1370  Added 39528 

4.1371  Added 39528 

4.1372  Added 39528 

4.1373  Added 39528 

4. 1374  Added 39529 

4.1375  Added 39529 

4.1376  Added 39529 

4. 1377  Added 39529 

4.1378  Added 39529 

4.1379  Added 39529 

4.1380—4.1388    Undesignated 

center  heading  added 39529 

4.1380  Added 39529 

4.1381  Added 39529 

4.1382  Added 39529 

4. 1383  Added 39530 

4.1384  Added 39530 

4.1385  Added 39530 

4. 1386  Added 39530 

4.1387  Added 39530 

4.1388  Added 39530 

4.1390—4.1394    Undesignated 

center  heading  added 39530 

4.1390  Added 39530 

4.1391  Added 39530 

4.1392  Added 39531 

4.1393  Added 39531 

4. 1394  Added 3953 1 

4.1600—4.1610  (Subpart  M)    No- 
menclature change 39525 

4.1600  Redesignated           from 
4.1300 39525 

4.1601  Redesignated           from 
4.1301 39525 

4.1602  Redesignated           from 
4.1302 39525 

Note:  ■■wi«m  indicates  1988  page  numbers. 


.1603    Redesignated  from 

4.1303 39525 

1604  Redesignated  from 
4.1304 39525 

.1605    Redesignated  from 

4.1305 39525 

.1606    Redesignated  from 

4.1306 39525 

.1607    Redesignated  from 

4.1307 39525 

1608  Redesignated  from 
4.1308 39525 

.1609    Redesignated  from 

4.1309 39525 

.1610    Redesignated  from 

4.1310 39525 

.16    (a)  (1)  and  (2)  revised 47721 

1  Technical  information  doc- 
uments available 43763 

Authority  citation  revised 5171 

1.10  Revised „ 5171 

1.11  Revised 5171 

1.14  (a),  (d),  (g),  (1).  (r),  (w), 
(z),  (cc),  (ff).  (ii).  (U).  and 

(rr)  revised:  (uu)  added 5171 

1.15  (a)  introductory  text  and 
(c)  revised;  (a)(3)(ii)  amend- 
ed; (a)(4),  (d).  and  (e) 
added 517a 

1.16  Removed 5172 

1.17  (a)  revised 5172 

1.18  (a)(4)  correctly  revised 9772 

1.20  Revised 5172 

1.21  (a)(1).  (b).  and  (c)  re- 
vised  5173 

1.23  (b).  (e)  introductory  text 
and  (2),  (f)  (1).  (2).  and  (4). 

and  (g)(2)  revised 5173 

1.24  (b)(l)(i)  and  (2)  revised; 
(b)(l)(iv)  amended;  (b)(l)(v) 
added 5173 

1.30  (c)(2)  revised 5174 

1.31  (a)(4)  and  (c)  introducto- 
ry text  and  (3)  revised 5174 

1.32  (a)  introductory  text  and 

(1),  (c).  and  (e)  revised 5174 

1.40  (c)  revised 5175 

1.41  (c)(4)  and  (6)(U)  revised 5175 

(g)(l)(i)  correctly  revised 9772 

1.60    (d)(2)  revised .5175 

1.71    (g)  introductory  text  and 

(1)  revised;  (g)(4)  amended; 

(g)(5)  added 5175 

11.72    (c)(5)  revised 5175 


MARCH  19M 
CHANGES  OaOBER  1,  1987  THROUGH  MARCH  31,  1988 


.11 


11.82  (d)(2)(lW(B)  removed: 
(d)(2)(lv)(A)  redesignated  as 
(d)(2Kiv);  ^fe)  (1)  and  (2)  re- 
vised.. 


Pu» 


11.83 
11.84 
11.91 
11.92 
11.93 


■•••»•■ 


.S175 


(b)  revised 517S 

(i)  revised sir* 

Revised! si76 

Revisedi 5I7« 

(c)revi«M. 517« 

12    Authority  titation  revised W77 

12.2  (b)(1)  amended ao77 

12.3  (b)  amended 1077 

12.41—12.92         (Subpart        C) 

Added ..» M77,aot7 

20    Appendix  k£  availability tiM 

29    Revised.... . , tnt 

35    Added I 4160 


Chaptsr  I — Bf  raou  of  Radomatien, 
D«portiiii«iit  of  Hi*  Intorier 

426.11    (h)(2)  pevised 39919 

426.16    (a)  anuesided 39919 


Chapter  II— B4ir*au  of  Land  Manogo- 
mont,  Dopartmont  of  tho  Interior 

2920  Authority  citation  re- 
vised  ..H. 49115 

2920.0-3    RevlBled 491 15 

2920.0-5    (m)  klded 49115 

2920.1    Revised 49115 

2920.1-1    Added 49115 

2920.1-2    AddM 49115 

3103.3-1    (c)  4hd  (d)  removed; 

(e)  redesigiinted  as  new  (c) 1226 

3162.7-4    Red^ignated  as 

3167.7-5;  nbw  3162.7-4  redes- 
ignated     fh>m      30      CFR 

206.104 1211 

Revised 1, i226 

3167.7-5    Rediiignated       from 

3162.7-4....! 121* 

3420.1-4    (eK3i>  revised 46472 

3420.1-6    Revi^ 46473 

3461.1  Redesignated  as  3461.5; 
new  3461.1  redesignated 
from  3461.2 46473 

3461.2  Redesijgnated  as  3461.1; 
new  346}42  redesignated 
from  3461.3i 46473 

3461.2-1    RedMignated       from 

3461.3-1  and  (b)(1)  revised 46473 

3461.2-2    Red^ignated        from 

3461.3-2....a.4 46473 


Note 


indicates  1988  page  numbers. 
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3461.3  Redesignated  as  3461.2; 
new  3461.3  redesignated 
from  3461.4 46473 

3461.3-1  Redesignated  as 
3461.2-1  and  (b)(1)  revised; 
new  3461.3-1  redesignated 
from  3461.4-1 46473 

3461.3-2  Redesignated  as 
3461.2-2;  new  3461.3-2  redes- 
ignated from  3461.4-2 46473 

3461.4  Redesignated  as  3461.3; 
new  3461.4  redesignated 
from  3461.5 46473 

3461.4-1    Redesignated  as 

3461.3-1 46473 

3461.4-2    Redesignated  as 

3461.3-2 46473 

3461.5  Redesignated  as  3461.4; 
new  3461.5  redesignated 
from  3461.1  and  amended 46473 

(aK3).  (cKl),  (g)(1).  (iKl)  and 
(t)(2KU)  amended;  (e),  (oKl) 
and  (t)(l)(i)  revised;  (h)(2Ki) 
removed;  (h)(2)  (il)  and  (iii) 
redesignated    as    (h)(2)    (i) 

and(il) 46473 

3560    Lease     renewals;     latent 

ambiguity  corrected 48124 

4100  Authority  citation  re- 
vised  10232 

4100.0-5    Amended 10232 

4100.0-8    Added 10233 

4110.2-1    (d)  and  (e)  added 10233 

4110.2-2    Revised 10233 

4110.2-3  (c)  revised;  (e)  amend- 
ed  10233 

4110.2-4    Added 10233 

4110.3    Heading    revised;    text 

added. 10233 

41 10.3-1    Revised 10233 

41 10.3-2    Revised 10234 

4110.3-3    (a)  revised 10234 

4110.4-1    Revised 10234 

4120.1  Removed 10234 

4120.2  Removed 10234 

4120.2-1    (c)  removed. 10234 

4120.2-3    Added. 10234 

4120.3-5    Revised 10234 

4130.1-2    Introductory         text 

amended;  (a)  revised. 10234 

4130.2    (d)(3)  removed. 10234 

4130.4-1    (b)  amended 10234 

4130.6  Amended 10234 

4130.6-1    (a)  amended 10234 
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TITLE  43  Chapter  II— Con.  Pwe 

4130.6-3    Addition    at    49    FR 

6453  confinned 10234 

4130.7-1    (a)    (1).    (2)    and    (3) 

added 2993 

(d)  amended;  (e)  added 10235 

4140.1  (a)(3)  revised:  (b)(7)  and 

(8)  removed 10235 

4150.3    Introductory    text,    (a), 

(b).  and  (c)  revised 10235 

4170.1-3    Revised 10235 

4170.1-4    Removed 10235 

5463.2  Existing  text  designated 

as  (a);  (b)  added;  interim 42587 

5473.1    Revised;  interim 42587 

8370    Authority     citation      re- 
vised  10394 

8272.6    (b)  revised 10394 

9262.0-3—9262.1  (Subpart  9262) 

Added 491 16 

Public  Land  Ordan 

1143    Revoked  in  part  by  PLO 

6660 44893 

2394    Revoked  in  part  by  PLO 

6660 44893 

3305    Revoked  in  part  by  PLO 

6660 44893 

6658  Corrected 39329 

6659  Corrected. 37715 

Corrected i0330 

6660    44893 

6661    1359 

6662  ..^ 1359 

6663    3750 

6M4    7187 

6666    7187 

6666  7520 

6667  9628 

6668  9628 

6669 962S 

Title  A^— Proposed  Rules: 

4 38246,  38950,  43009 

12 39042 

17 39243 

20 37341 

2400 39542 

2410 39542 

2420 39542 

2430 39542 

2440 39542 

2450 39542 

2480 ; 39542 

2470 39542 

3000 f2i4 

Note  itWau  indicates  1988  page  numbers. 


3 100 M13,  nu 

3110 9314 

3120 MIS,  9314 

3130 9314 

3160 39846 

1039,  SIM,  SIM,  9314 

3180 9314 

3200 9314 

3280 9314 

3450 46499 

3590 3055 

4100 37485 

5400 .«.. MIS 

5450 MIS 


TITLE  44— EMERGENCY 
MANAGEMENT  AND  ASSISTANCE 

Chaptar  I — Federal  Emergency 
Management  Agency 

5    Authority  citation  revised 2740 

5.52    (c)  revised 2740 

5.57  Redesignated  as  5.58;  new 

5.57  added 2740 

5.58  Redesignated  as  5.59;  new 

5.58  redesignated       from 

5.57 2740 

5.59  Redesignated  as  5.60;  new 

5.59  redesignated      from 

5.58 2740 

5.60  Redesignated  as  5.61;  new 

5.60  redesignated       from 

5.59 2740 

Amended 2741 

5.61  Redesignated  from  5.60 2740 

Amended 2741 

13    Added 8078,  tOS7 

Technical  correction 9317 

25    Authority  citation  revised 48026 

Revised;  eff.  4-2-89 48026 

25.1  Heading  revised:  (a)  and 
(b)  redesignated  as  (a)  (1) 
and  (2);  introductory  text 
designated  as  new  (a)  intro- 
ductory text;  new  (a)  head- 
ing and  (b)  added 48026 

64.6    Table  amended 36936. 

38231.  39920.  41713.  44128.  45335. 
48686.  48818 

Table  amended 14M, 

2742,  3209,  4408,  5177,  5273,  6149,  6150, 
S458,  10088,  10091,  10092 

65.4    Table  amended 37953.  46474 

Table  amended;  interim 37955. 

46475 


73.735-1201 
NomaMd 


MARCH  198S 
CHiUlOES  OaOBER  1,  1987  THROUGH  MARCH  31,  1988 


1. 


Table  ameiuwd. 5179 

Table  amendod;  Interim SIM 

67    Flood  elevation  determina- 
tions  „ 37956,  46476 

flood    elevation    determina- 
tions  i. jr4J, 

51«1,7915 
205.54    (dKlKiliKCKi)  and 

(jKlKil)  revised 3SM 

Title  44— JVojBteMr  Rules: 


7..., 
17.. 
59.. 
60.. 
61.. 


62.. 


65.. 
67.. 


70.... 
72.... 
80.... 
82.... 
83.... 
205.. 


m 

39015 

.....42117 
.....42117 
.....42117 
.419, 4473 
.....42117 
41» 


37075.42117 

37979. 

3954^1  39546,  42687.  46787.  47611 

44SS,  447S,  519S,  M76 

42117 

. 42117 

Ml 


611 

«ai 

.37803.39249.45365 


TITLE  45-^WBLIC  WELFARE 

SubtitI*  A— b«portiii«iit  of  HMHh 
and  Hinran  S*ivic«* 

2  Added i, 37146 

3  Authority  elation  revised. 43336 

3.2    (bX2)  revited 43336 

3.43    (g)  added4 43336 

5    Revised i 43579 

12  Authority  citation  amend- 
ed  \.i 7745 

12.1    (J)  revised 7745 

12.3    (b)  and  (e)  revised 7745 

12    Exhibit  A  finended 7745 

15  Authority  Uution  revised 48026 

Revised;  eff.  4-2-89 48026 

15.1  Heading  ;  revised;  (a)  and 
(b)  redesietnated  as  (a)  (1) 
and  (2);  ihtroductory  text 
designated  lis  new  (a)  intro- 
ductory te^:  new  (a)  head- 
ing and  (b)i$dded 48026 

16  Appendix  A  amended 7864 

73    Authority  bptation  revised 4409 

73.735-1201    (4)  revised 4409 

NOTT  ■■Wfaca  ia^lcates  1988  page  numbers. 
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73    Appendixes      A      and      B 

added 4410 

74.4  (a)  text  designated  as 
(aKl):  (a)(2)  added. 

74.62    (aKl)  revised 

92    Added 

92.30    (aKl)  and  (dK5)  added.. 

95.601—95.641  (Subpart  F)  Au- 
thority citation  revised 27 

95.621    (e)  revised V 

96    Authority  citation  revised 37965 

96.2    (d)  added 37965 

96.14  (a)  introductory  text  and 

(2)  revised. 37965 

96.15  Revised. 37965 

96.16  Revised. 37966 

96.17  Added 37966 

96.30  (b)  removed;  (a)  designa- 
tion removed 37966 

96.31  Added 37966 

(bK2)  revised 6828 

96.32  Added 37966 

96.33  Added 37966 

96.42    (e)  revised 37966 

96.44    (eK4)  and  (f)  added 37967 

96.46    (c)  revised 37967 

96.50  (b)  revised. 37967 

96.51  (a)  revised 37967 

96.81  Revised 37967 

96.82  Revised. 37967 

96.83  Removed 37967 

96.85  Revised. 6827 

96.86  Added 37967 

96.87  Added 37967 

96.88  Added 37967 

96.89  Revised «827 

96.89a    Removed 6828 

96.92    Added 37968 

96.110—96.111       (Subpart       L) 

Added. 37968 

97.11  Revision  confirmed 41431 

97.12  Revision  confirmed ;...  41431 

Chaptar  li—Offic*  of  Family  Asslst- 
anc*  (Assistanc*  Programs),  Do- 
portmont  of  Hoalth  and  Human 
Sorvicoc 

206  Authority  citation  revised; 
section  authority  citations 
removed 48689 

206.10  (aKlKviiKB)  revised;  in- 
terim  48689 


132 
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CHANGES  OCTOBER  1,  1987  THROUGH  MARCH  31,  1988 


TITLE  45  Chaptw  II— Con.  Pwe 

233  Authority  citation  revised; 
section  authority  citations 
removed 48689 

233.20  (a)(3Kvi)  redesignated 
as  (aK3Kvi)(A):  (a)(3)(vi)(B) 

added:  interim 48689 

(a)  correctly  designated Mif 

233.50    (c)  added:  interim 48689 

Chapt«r  III— Offic*  of  Child  Support 
Enforcomont  (Child  Support  En- 
forcomont  Program),  Doportmont 
of  HooHh  and  Human  Sorvicos 

301  Authority  citation  revised: 
section   authority   citations 

removed S2M 

301.1    Amended S256 

302.36    Revised S256 

303.7  Revised 5257 

303.52    (e)  and  (f )  removed 525t 

305  Authority  citation  re- 
vised  5258 

305.20  (b)  (1)  and  (2)  and  (c) 
(1)  and  (2)  amended;  (d)(5) 
added;  (d)  introductory  text 
republished 5258 

305.32  Heading,  introductory 
text,  (c)  and  (d)  revised;  (f) 
through  (i)  redesignated  as 
(g)  through  (j);  new  (f) 
added;  new  (g)  revised 5258 

Chopfor  IV— Offico  of  Rofugoo  Ro- 
sottlomont.  Social  Socurity  Admin- 
istration, Doportmont  of  Hoolth 
and  Human  Sorvicot 

402    Added 7858 

Chaptor  VI— Notional  Sdonco 
Foundation 

802    Added 8080,  8087 

612  Authority  citation  re- 
vised.  43073 

612.6    Removed 43073 

612.8  (aK7)  revised. 43073 

612.9  Added 43074 

612.10  Added 43074 

612.11  Added 43075 

612.12  Added 43076 

612.13  Added 43076 

NoTC  ■■Wan  indicates  1988  page  numbers. 


Chaptor  XI — Notional  Foundation  on 
tho  Arts  and  tho  Humonitios 

1100  Revised. „„..  48266 

1157  Added 8081, 8087 

1174  Added 8082,  i 

1 183  Added 

Chaptor  XII— ACTION 

1234    Added 


Chaptor  XIII — Offico  of  Human^  Do- 
volopmont  Sorvicot,  Doportmont  of 
Hoalth  and  Human  Sorvicos 

1301    Authority     citation     re- 
vised  5»79 

301.31  Revised 5979 

385  Heading  and  authority  ci- 
tation revised 44845 

385.1    Revised 44845 

385.3  Introductory  text  re- 
published: section  amend- 
ed  44845 

385.4  Revised 44845 

385.5  Added 44846 

385.6  Revised 44846 

385.7  Introductory  text  re- 
vised  44846 

385.9  (a)  introductory  text  re- 
vised  44846 

386  Authority  citation  re- 
vised  44846 

386.20  (d)  and  (e)  added. 44846 

386.21  (a)  revised 44846 

386.22  Removed 44846 

386.23  Revised 44846 

386.24  Revised 44847 

386.30  (a),  (b).  (e)  (2)  and  (3) 

revised;  OMB  number 44847 

336.32  Revised;  OMB 
number 44847 

386.33  (a)  revised;  OMB 
niunber 44847 

386.34  Removed 44847 

386.35  (b)(1)  revised 44847 

386.81    (a)  revised 44847 

386.111    (c)  introductory  text 

republished;  (c)(1)  revised 44847 

387  Heading  revised 44847 

388  Revised 44847 


MARCH  1988 
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Chapter  pCVI— Ugal  S«rvic«t 
Corporation 

i  Pwe 

1602.1  Ameil^ed «153 

1602.2  Revisiad 6153 

1602.4  Amef^iled 61S3 

CoiTected...U 9726 

1602.5  (a)  aioended 6153 

1602.6  Remqted 6153 

1602.7  (a)  aEjuended 6153 

1602.9  (a)(6)!  revised 6153 

1602.10  Amended 6154 

1602.13    (b).  ^p)  and  (d),  (e)(1) 

introductdfy  text  and  (i) 
through  (Iti)  and  (f )  through 
(h)  revised;  (e)  introductory 
text  republished;  (e)(l)(iv), 
(6)  and  (7)  and  (i)  through 

(k)  added>, 6154 

(e)(7)  and  (h)(1)  corrected 9726 

Choptor  XX  I  CoHimiMion  on  tho  Bi- 
contonniol  of  the  Unitod  Statot 
ConttHution 

2015    Added.|| SOM,  3087 

Choptor  XXI^— Chrittophor  Columbus 
Quinconton«ry  Jubiloo  Committion 

2201  Authority  citation  re- 
vised; nomenclature 
change i_ 3330 

2201.4    Added;  interim 3330 

2201.11  (Subpart  B)  Redesig- 
nated as  I  2201.21  (Subpart 
C);  newl  2201.11—2201.13 
(Subpart  B)  added;  interim 3321 

2201.21-2201;)3  (Subpart  C) 
RedesignaCed  as 
2201.31—2301.33  (Subpart 
D);  interiik 3321 

2201.21  (Subpart  C)  Redesig- 
nated tropH  2201.11  (Subpart 
B);  interiiiiL 3321 

2201.31—2201.33  (Subpart  D) 
Redesignated  as 
2201.41-2201.43  (Subpart 
E);  new  2201.31—2201.33 
(Subpart  D)  redesignated 
from  2201.21—2201.23  (Sub- 
part C);  i4'4erim 3321 

2201.32  (c)  Uitroductory  text 
revised;  interim  (effective 
date  pendjltg) 3321 

Note  ■>!*■€■  Indicates  1988  page  numbers. 


2201.41-2201.44  (Subpart  E) 
Redesignated  as 
2201.51—2201.54  (Subpart 
P);  interim 3330 

2201.41—2201.43  (Subpart  E) 
Redesignated  from 
2201.31—2201.33  (Subpart 
D);  interim 3321 

2201.51—2201.55  (Subpart  F) 
Redesignated  as 
2201.61-2201.65  (Subpart 
G);  interim 3330 

2201.51—2201.54  (Subpart  F) 
Redesignated  from 
2201.41—2201.44  (Subpart 
E);  interim 3320 

2201.52  OMB  number 3321 

2201.53  Revised;  interim 3320 

2201.61—2201.65     (Subpart    O) 

Redesignated  from  (Subpart 
F)  2201.51—2201.55;  inter- 
im  3320 

2202    Added;  interim  (effective 

date  pending  in  part) 3322 

Title  ^S— Proposed  Rules: 
60 nu 

76 39049 

85 442S 

233 37183.  38171.  47420 

400 38795 

620 39015 

1164 39015 

1157 42687 

1169 39015 

1180 9403 

1185 39015 

1215 14N 

1229 39015 

1321 10107 

1326 10107 

1328 10107 

1336 ItM 

1607 38900.  42460.  42760 

1803 48297 

TITLE  46— SHIPPING 

Choptor  I — Coast  Guord,  Doportmont 
of  Transportation 

1.05  (b)  Note  amended;  inter- 
im  38623 

2    Authority  citation  revised 7743 

2.75-60    Revised 7743 

4.03-35    Added 47534 

4.03-45    Added 47534 
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ISA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1987  THROUGH  MARCH  31,  1988 


TITLE  46  Choptar  I— Con.  pa«e 

4.03-50    Added 47534 

4.03-55    Added 47534 

4.05-10    Revised. 47534 

4.05-12    Added 47534 

4.05-35    Added 47534 

5.201    Revised 47535 

5.205    Added 47535 

5.901    (d),  (e)  and  (f)  added 47535 

10    Revised;  interim;  eff.  In  part 

12-1-88 38623 

10.103    Amended;   interim;   eff. 

4-1-89 38666 

10.201    (fHl)    revised:    interim; 

eff.  4-1-89 38666 

10.205    (f)(1)    revised;    Interim; 

eff.  4-1-89 38666 

10.468    Text  added;  interim;  eff. 

4-1-89 38666 

10.470    Added;  interim;  eff.  4-1- 

89 38668 

10.540    Text  added;  interim;  eff. 

4-1-89 38668 

10.701-10.713      (Subpart      G) 

Added;  Interim 38659 

10.920    Text  added;  interim;  eff. 

4-1-89 38669 

10.950    Table  amended;  interim; 

eff.  4-1-89 38669 

15    Redesignated  from  Part  157 

and  revised;  interim 38652 

15.301    (b)    (8).    (9).    and    (10) 

added;  interim;  eff.  10-1-89....  38670 
15.520    Text  added;  Interim;  eff. 

10-1-89 38670 

26.08-1  (Subpart  26.08)  Text 
and  authority  citation  re- 
vised  47535 

26.25-1— 26.25-5  TsubpaJrt  2^^^^^^ 

Removed;  interim 38652 

31  Authority  citation  revised; 
section    authority    citations 

removed 39649 

Authority     citation     revised; 
section    authority    citations 

removed 774« 

31.10-18  (b)  table  footnote  1 
and  (c)  table  footnote  1  re- 
vised  7748 

31.10-20    Revised 39649 

31.10-21    Added 39649 

31.10-22    Added 39651 

31.10-24    Added 39651 

34    Authority  citation  revised 774S 

34.15-20    (i)  revised 774« 

Note:  ■■Woct  indicates  1988  page  numbers. 


rue 

35.05-5    Removed;  interim 38652 

35.05-10    Removed:  interim 38652 

35.15-1  (Subpart  35.15)  Re- 
vised  47535 

58    Authority  citation  revised 774< 

58.20-5    (b)  revised 774t 

61.20-17    Revised 39651 

61.20-18    Revised 39652 

61.20-21    Revised 39652 

71  Authority  citation  revised; 
section   authority    citations 

removed 39652 

Authority  citation  revised 774* 

71.25-20  (a)(1)  table  footnote  1 
and  (2)  table  footnote  1  re- 
vised  7749 

71.50-1    Revised 39652 

71.50-3    Added 39652 

71.53-1  (Subpart  71.53) 

Added 39652 

76    Authority  citation  revised 774t 

76.15-20    (1)  revised 774t 

78.07-1  (Subpart  78.07)  Text 
and  authority  citation  re- 
vised  47535 

91  Authority  citation  revised; 
section    authority    citations 

removed 39653 

Authority  citation  revised 7748 

91.25-20  (a)(1)  table  footnote  1 
and  (2)  table  footnote  1  re- 
vised  774« 

91.40-1    Revised 39653 

91.40-3    Added 39653 

91.40-5    Revised 39654 

91.43-1  (Subpart  91.43) 

Added 39654 

95    Authority  citation  revised 774a 

95.15-20    (1)  revised 7749 

97.07-1  (Subpart  97.07)  Re- 
vised  47536 

107  Authority  citation  re- 
vised  7749 

107.235    (b)(3)  note  revised 7749 

108  Authority  citation  re- 
vised  7749 

108.431    Heading    revised;     (c) 

added „ 7749 

108.451    (h)  removed 7749 

109  Authority  citation  re- 
vised  47536 

Authority  citation  revised 7749 

109.4 1 1    Revised , 47536 

109.413    Removed 47536 

109.417    Removed 47536 


remove 
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It  Page 

109.558    Revised 7749 

146  Authority  citation  revised; 
section  aatliority  citations 
removed 7749 

146.01-5    (b)  irevised 774» 

147  Revised..,. 7749 

157    Redesignated   as   Part    15 

and  revise^  interim 38652 

160.071-1-160.071-25  (Subpart 
160.071)    Removal  eff.  1-20- 

88 J. 39532 

160.171-1-16CI.171-25  (Subpart 
160.171)    Afddition  eff.  1-20- 

88 U 39532 

160.174-17    (h)     (2)     and     (3) 

amendment  eff.  1-20-88 39532 

160.171-17  (f)<4)  and  (1)(2)  re- 
vised  > 39532 

167  Authority  citation  revised: 
section    authority    citations 

removed...-. 39655 

Authority  ciUition  revised 7752 

167.15-27    Addfed 39655 

167.15-30    Revised 39655 

167.15-35    Ad^d 39655 

167.15-40    Added 39655 

167.15-50    Revised 39655 

167.45-1  Heading  and  (a)(8)  re- 
vised  u 7752 

167.65-65    Revised 47536 

169.229    Revised 39656 

169.231    Revised 39656 

169.233  Revi^ 39656 

169.234  Addeti 39656 

175  Authority  citation  revised; 
section  authority  citations 
removed...* 38657 

175.01-1    (a)  revised;  interim 38657 

175.10-13    Revised;  interim 38657 

175.10-15    Addted;  interim 38657 

176  Authority  citation  re- 
vised  ,* 7752 

176.25-25  (c)  kitroductory  text 
revised;  (c{)(3)  Note  amend- 
ed  [, 7752 

181  Authority  citation  re- 
vised  f. ^..7752 

181.20-30    (c)  revised _  7752 

185  Authority  citation,  revised; 
subpart  and  section  author- 
ity citatioiis  removed 38657 

Authority  oitation  revised; 
section  authority  citations 
removed.. .+J 47536 


Note 


indicates  1988  page  numbers. 


20-1A5  (3)   [    -  SB  .  6 


185.10-1    Revised;  interim 38857 

185.15-1  (Subpart  185.15)  Re- 
vised  47536 

185.17-1    Revised;  Interim 38657 

185.19-1    Revised;  Interim 38657 

185.20-1    Revised;  interim 38657 

185.20-10    Revised;  Interim 38657 

185.20-15    Revised;  interim 38657 

185.20-20    Revised;  interim 38657 

185.20-30    (c)  revised;  Interim 38657 

185.22-1    Revised;  Interim 38657 

185.25-1    (a)  and  (d)  amended; 

interim 38657 

185.25-10    Revised;  interim. 38658 

185.25-15    Revised;  interim 38658 

185.25-20    Revised;  interim 38658 

186  Removed;  interim 38658 

187  Removed;  Interim 38658 

189    Authority  citation  revised; 

section   authority    citations 

removed 39656 

Authority  citation  revised 7752 

189.25-20  (a)(1)  table  footnote 
1  and  (2)  table  footnote  1  re- 
vised; (a)(2)  table  Note  re- 
moved  7752 

189.40-1    Revised. 39656 

189.40-3    Added 39656 

189.40-5    Revised 39657 

189.43-1        (Subpart        189.43) 

Added 39657 

193  Authority  citation  re- 
vised  7752 

193.15-20    (1)  revised 7753 

196.07-1  (Subpart  196.07)  Re- 
vised  „....  47536 

197  Authority  citation  re- 
vised  47536 

197.386    (d)  added 47536 

Chaptsr  II — Maritim*  Administration, 
Dopartniant  of  Transportation 

308  Authority  citation  re- 
vised  - SIM 

308.2  (a)  amended tilt 

308.3  (c)  and  (g)  amended tiw 

308.5  Amended tlM 

308.6  (d)  amended tiM 

308.205    Amended tlM 

308.304    Amended SIM 

308.404    Amended SIM 

308.410    Amended I1M 

383    Added 37774 
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LSA— UST  OF  cm  SECTIONS  AFFECTED 


CHANGES  OCTOKR  1,  1987  THROUGH  MARCH  31,  19M 


TITLE  46— Con. 

Cho|»t«r  IV— FMl«ral  Maritim* 
Commission 

503.68    Revised 4027 

550    Authority      citation      re- 
vised  sm 

550.1    (h)  added 577* 

Effective  date  deferred N29 

550.5    (b)(8)(xvli)  added;  (bK9) 

amended 5773 

Effective  date  deferred M29 

558  Removed    (effective    date 
pending) 43909 

559  Removed    (effective    date 
pending) 43909 

560  Revised     (effective     date 
pending) 43909 

560.991    Table     added     (OMB 

numbers) 45961 

561  Removed    (effective    date 
pending) 43909 

562  Removed    (effective    4ate 
pending) 43909 

564    Removed    (effective    date 

pending) 43909 

566    Removed    (effective    date 

pending) 43909 

569    Removed    (effective    date 

pending) 43909 

572.502    (a)(5)  added 75M 

580.1    (c)(8)  added 5773 

Effective  date  deferred M29 

580.5    (d)(21)  added 5773 

Effective  date  deferred 9639 

586    Added 46362 

Effective  date  deferred 7361 

Title  4&— Proposed  Rules: 

2 - 104M 

25 39546 

38 4S665 

42 47422 

SMO 

44 47422 

S300 

45 47422 

.... saoo 

54 45665 

«» 46103 

77 443S 

96 443S 

M 45665 

151 45665 

170 47422 

SMO 

174. 47422 

Note:  ■■nian  indicates  1988  page  numbers. 


SMO 

195 443S 

249 38481.  48077 

308 38486 

503 45835 

572 46501 

581 V7S 

588 46505 

«M,7S79 

TITLE  47— TELECOMMUNICATION 
»r  I — Fodorol  CommMnic««ions 


Chapter  I    Order SOS 

0.5    (a)(13)  and  (b)(7)  revised; 

(aK14)  and  (b)(8)  added 42438 

0.15—0.16    Undesignated  center 

heading  revised 42438 

0.15    Introductory  text  revised; 

(j)  removed 42438 

0.16    Revised 42438 

0.17  Undesignated  center  head- 
ing and  section  added 42438 

0.335    Added 1023 

0.408    (b)  table  amended  (OMB 

numbers) siM 

(b)     table    corrected     (OMB 

numbers) 6196 

0.434  Heading,  introductory 
text,  (a),  (b).  (e),  and  (f)  re- 
vised  , 4412 

0.453    (d)  revised;  (e)  through 

(1)  added 38764 

0.455    Revised 38765 

(b)(2)  corrected 40020 

0.465    (d)(3)  revised 36774 

1.4    Revised 49159 

1.415    (d)  Note  amended 37460 

1.429    (e)  and  (f )  revised 49161 

1.1108  (b)(1)  introductory  text, 
(i)  through  (iv).  (2),  and  (3) 

correctly  designated 38232 

1.1200—1.1216  (Subpart  H) 
Table  of  Contents  correct- 
ed  37459 

1.1202  (c)  Note  added;  (d) 
amended;  (f )  (i),  (11).  and  (iU) 
correctly  designated  as  (f) 
(1),  (2),  and  (3);  new  (f)(1) 
revised 37459 

1.1203  (c)  and  Note  following 

(c)  added 37459 

1.1204  (a)(3)  Note  and  (6)  and 
(b)(7)  Note  amended 37460 


MARCH  1988 


CHIINGES  OCTOBER  1,  1987  THROUGH  MARCH  31,  1988 


IL 


Pwe 


1.1206  (a)(3)!  Note  and  (5)  and 
(b)(10)  and  Note  foUowing 
(bK  10)  added 37460 

1.1208  (c)(1)  (i),  (U).  and  (iii) 
and  (4)  redesisTiated  as 
(CKIKU)  (A).  (B).  and  (C) 
and  (5);  <cKl)(iv)  introduc- 
tory text.  CA).  (B).  and  (C) 
redesignated  as  (cKlKi)  in- 
troductory text,  (A).  (B). 
and  (C);  new  (cKlKi)  intro- 
ductory Mxt  revised;  new 
(OdKil)  Introductory  text 
and  (D)  a^d  (4)  added;  new 

(cKlXU)(A)  amended 37460 

(OdKiv)  introductory  text 
correctly  |  redesignated  as 
(c)(lKl)  Introductory  text; 
(cKl)(UKP)  correctiy  design 
nated ^ „ 38042 

1.1210  Undesignated  center 
heading  and  section  amend- 
ed  L. 37460 

1.1212    (h)  ackled. 37460 

2.106    Petitions  denied 43588 

Footnote  UJ8808  revised 44986 

Table      amemded;      Footnote 

NG31  added 321 1 

Petition    for    reconsideration 

extension  0f  time 4*24 

Comment  titne  extended M59 

2.901-2.1065  (Subpart  J)    Clar- 

ification...,^ 59M 

15.45    (e)  amended 37618 

15.64    Addedj, „ 45962 


deferred., 
revised;  section 

revised;  section 

and  (d)  amend- 

revised;     (d) 


Effective  date  deferred 3t94 

15.231  Hei 
amended. 

15.232  Hei 
amended. 

15.233  (a).  ( 
ed 

15.606    Hei 

added »> 

Elffective  date  deferred 

15.616    Head^     revised;     (e) 

added. i+ 

Effective  dme  deferred.... 
15.622    Existing  text  designated 

as  (a);  (b)  added 45963 

Effective  date  deferred MM 

18.305    (b)  tajlfle  amended 43198 

18.307    Notes  revised 43198 

21    Authority  citation  revised 37776 


...1712 

...17S2 

...1712 

45962 
...3M4 

.45963 


NOTT 


UuUcates  1988  page  numbers. 


21.0  Removed 

21.1  Added 

21.2  Amended 

21.3  Revised 

21.5  (a)  revised 

21.6  (a)  and  (b)  amended 

21.7  Revised 

21.11    (a),  (b).  (d).  (e),  and 


(f) 


revised. 

21.13  (a)  introductory  text  and 
(g)  revised;  (a)(6)  amended; 

(f )  (2)  and  (1)  designation  re- 
moved  

21.15  Introductory  text,  (a), 
(c),  and  (d)  revised;  (e)  (1). 
(3).  and  (5),  (f).  (h).  and  (i) 
removed;  (e)  (2)  and  (4)  and 

(g)  redesignated  as  (e)  (1) 
and  (2)  and  (f);  new  (e)(1) 
amended;  new  (g)  added 

21.17    Revised 

21.19  Added. 

21.20  (b)  revised. 

21.21  Nomenclature  change 

21.22  Nomenclature  change 

21.23  (e)  revised 

21.25  (a)  and  (b)  amended 

21.26  Revised 

21.27  Revised 

21.30  (a)(2)  and  (b)(2)  amend- 
ed; (b)(3)  revised 

21.31  (e)(2)  revised 

21.33    Revised 

21.35    (b)(1)  (1)  and  (ill)  and  (2) 

amended 

21.38  Undesignated  center 
heading  and  section  added 

21.39  Removed;  new  21.39  re- 
designated from  21.40  and 
new  (a)  and  (c)  (1)  and  (2) 
amended 

21.40  Redesignated  as  21.39 
and  new  (a)  and  (c)  (1)  and 
(2)  amended;  new  21.40 
added 

21.41  Added. 

21.42  Added 

21.43  Revised 

21.44  Revised 

21.100    (d)  (7)  and  (8)  removed; 

(d)  (1)  through  (6)  and  (9) 
through  (11)  redesignated  as 
(d)(2)  (1)  through  (vi)  and 
(vlii)  through  (x);  (d)  (1).  (2) 
introductory  text  and  (vii) 
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PMe 

.37776 
.37776 
. 37776 
. 37777 
,37777 
.37777 
. 37777 

37777 


37778 


37778 
37778 
37778 
37779 
37779 
37779 
37779 
37779 
37779 
37779 

37779 
37780 
37780 

37780 

37780 


37780 


37780 
37780 
37781 
37782 
37782 
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LSA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1987  THROUGH  MARCH  31,  19U 


TITLE  47  Chapter  I — Con.  pace 
added:  (d)  introductory  text, 
new  (2)  (ii),  (vIU)  and  (x)  re- 
vised  37782 

21.102—21.104    Removed 37783 

21.107  (b)  teble  and  (c)  re- 
vised  37783 

Petitions  denied 43588 

21.108  (c)  amended 37783 

Petitions  denied 43588 

21.109  (b)  and  (d)  removed:  (c) 
redesignated  as  (b) 37783 

21.110  Revised 37783 

21.111  .Heading  revised;  text 
amended 37783 

21.113    (b)  table  revised 37783 

21.116    Amended 37783 

21.118    (a),  (b),  (c)  and  (e)(1) 

amended 37783 

21.121    Removed 37783 

21.200  Amended 37783 

21.201  Revised 37784 

21.204    Removed 37784 

21.206—21.208    Removed 37784 

21.210    Amended 37784 

21.212—21.213    Removed. 37784 

21.214    Amended 37784 

21.300    Removed 37784 

21.303  (a),  (b).  and  (c)  amend- 
ed: (d)  added 37784 

21.304  Revised 37784 

21.306    Amended 37784 

21.401  (a)  amended:  (b)  re- 
vised  37784 

21.402  Amended 37784 

21.403  (b)  amended 37784 

21.405    (a)  revised 37784 

21.500  Revised 37784 

21.501  Amended 37784 

21.502  (e)(2)  and  (f)  removed: 
(b)  and  (c)  amended;  (b) 
through  (e),  (g)  and  (h)  re- 
designated as  (d)  through 
(i);  (a)  and  new  (g)  revised; 

new  (b)  and  (c)  added 37784 

21.504    (a)  amended 37785 

21.512    Removed 37785 

21.700    Revised 37785 

21.704    Revised 37785 

21.704    (c)  and  (d)  redesignated 

as    (d)    and    (e);    new    (c) 

added 37785 

21.707    (a)(2)   and   (b)    amend- 

ed 37785 

Note  ■■W«h  indicates  1988  page  numbers. 


Pace 

21.708  (a)  introductory  text 
and  (6)  amended:  (a)(7)  and 

(c)  revised 37786 

21.709  (b)  and  (d)  removed;  (c) 
redesignated  as  (b);  (a)  re- 
vised  37786 

21.711  (b)  and  (c)  removed;  (d). 
(e),  and  (f)  redesignated  as 
(b),  (c).  and  (d);  new  (b)  and 

(c)  amended 37786 

21.713    Removed 37786 

21.801    Petitions  denied 43588 

21.804    Petitions  denied 43588 

21.806  (a)  revised 37786 

21.807  (a)(2)  amended;  (b)  re- 
vised  37786 

Petitions  denied 43588 

21.808  (a)(6)  amended;  (aK8) 
introductory  text  and  (b)  re- 
vised  37786 

21.809  Amended 37786 

21.906    (a)  amended 37786 

21.909    (b)    (2),    (3)    and    (4); 

(b)(5)       redesignated       as 

(b)(2) 37786 

22    Petition  for  reconsideration 

extension  of  time 4tA4 

Comment  time  extended 9V9 

22.2    Amended 321 1 

22.15    Tectmical  correction 39225 

22.601    (a)  revised:  (c)  tlirough 

(f)     redesignated     as     (d) 

through  (g);  new  (c)  added 3211 

22.609    (d)     introductory     text 

and  (1)  revised 3212 

25    Petition  for  reconsideration 

extension  of  time 4634 

Comment  time  extended S499 

25.208    (c)  correctly  revised 45636 

31  Decision  of  48  FR  2324  va- 
cated  37968 

32  Authority  citation  revised 43917 

Policy  statement 49n 

32.25    Revised 43917 

32.27    (b),  (c),  and  (f )  revised 39534 

32.1220    Revised 39534 

32.1406    (a)  correctly  revised 39535 

32.3211    (g)  and  (h)  revised 39535 

32.2341    (g)  revised 39535 

32.6540    Revised 43917 

32.6623    Revised 43917 

32.7991    (b)  revised;  (c)  added 39535 

43.71    Removed 4«25 

63  Policies  and  guidelines 45336 

64  Petitions  denied V 


chKnges 


MARCH  19M 
OCTOBER  1,  1987  THROUGH  MARCH  31,  1988 
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Page 

Procediireg '     and      petitions 

denied....4.^ 7753 

Petitions  dttiied 1629.  M30 

64.901  (b)(4l>irevised. 39534 

64.902  Added. 39534 

65.450    AddckL 10X9 

65.510    Addc|4 10J9 

65.800—65.8310      (Subpart      G) 

Added ti 1029 

67    Policies  Atid  guidelines 45336 

68.318    (b)  revised. 43077 

(b)(1)  introductory  text  cor- 
rected  - 49413 

Technical  (Correction 110S 

69    Policies  Uid  guidelines 45336 

69.2  Revise<^4 37309 

69.3  (a)  revisied;  (eKlO)  added 37310 

69.4  (b)  revi^ 37310 

69.103    Reviiw 37310 

69.106  Revi^ 37310 

69.107  Removed 37311 

69.108  Remdved 37311 

69.201  ReviiW. 37311 

69.205  Revised. 37311 

69.206  Reviitd 37311 

69.208    Rembved 37311 

69.301—69.3110  (Subpart  D)  Re- 
vised  ♦.» 37311 

69.401—69.414  (Subpart  E)  Re- 
vised  ;.. 37313 

69.501    (c)  aOd  (d)  revised 37314 

69.603    Revii^d 37314 

73.21  (aK2)|<i)  introductory 
text  and!  Civ)  and  (b)  intro- 
ductory I  text  amended; 
(aK2)(v).!  (b)(1),  and  Note  4 

revised:  (b)(3)  added 48269 

(a)(2)  (ii)  !ind  (iv)  amended: 
(a)(2)(v)  tod  (b)(1)  revised: 

(b)(3)  addled. 1031 

(a)(2)(iv)    cjorrectly    designat- 
ed  U M44 

73.24  (j)  amended 48270 

(j)  amended. 1031 

73.25  (a)  revised 47568 

(c)  amended 48270 

(c)  amend^ 1031 

73.26  (a)  an^ended:  (c)  added 48270 

(a)  amend«4:  (c)  added 1031 

73.29    Revis0^. 48270 

Revised a 1031 

73.31    (a)  tat^e  revised. 48270 

(a)  table  revised 1031 

73.58    (b)  revised. 2493 

Note  ■»WMt  todicates  1988  page  numbers. 


PUe 

73.99    (1)  added 48270 

(c)  through  (.In)  redesignated 
as  (d)  through  (1):  new  (c) 
added:  new  (f)(1)  and  (J)  re- 
vised.  49162 

(1)  added 1031 

73.150    (b)(l)(i)  amended 36877 

73.182    (a)(3)     and     (s)     table 

amended 48270 

(a)(3)  and  (s)  table  text 
amended:  (s)  table  footnote 

2  revised 1031 

73.184  (d)  revised:  note  un- 
changed  36878 

73.190    (d)  revised 36879 

73.202    (b)  table  amended:  eff. 

11-12-87 36774 

(b)  table  amended 37314, 

37315.  37461,  37968-37970.  38233. 
38766-38769 

(b)  table  deferral  lifted 37970 

Application     filing     opening 

stayed 38419 

(b)  table  corrected 39329 

(b)  revised 39774 

(b)  table  amended 41431. 

41432.  41434.  41717.  42439,  43198. 
43199.  43337.  43589.  43764.  44395. 
44396.  44986.  44987.  45636.  45964. 
45965.  46599.  47004.  47722-47724. 
47935.  48439.  48690.  48820 

(a)(  1 )  revised 43765 

(b)  table  amended 33-29, 

504,  1629,  1630,  1731  2496,  2497,  2601, 
3024,  5135-5133,  5576-5573,  5931,  6328, 
7755,  8190,  8902-8904,  10094,  10095, 
10249 

(b)  table  corrected 4258 

Clarification „ 8904 

73.208    (c)  revised 37788 

(c)(2)  corrected 39920 

73.210  Added 37788 

(b)(2)  introductory  text  cor- 
rectly revised:  (b)(4)  correct- 
ly added 39920 

73.211  (a)  and  (b)  (1)  and  (2) 
revised:  (d)  and  (e)  re- 
moved  37788 

(a)(1)  corrected:  (b)(l)(iii)  cor- 
rectly revised 39920 

Heading  revised:  (a)  through 
(c)  redesignated  as  (b) 
through  (d):  new  (a)  (1)  and 

(2)  added 47568 

73.213    Revised 37789 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1987  THROUGH  MARCH  31,  1988 


TITLE  47  Chapter  I— Con.  Pw 

73.313    (c)(2)  revised 37789 

73.501    to  removed 43765 

73.504    Heading    and    (a),    (b). 
and  (d)  revised;  (c)  removed; 

(d)  redesignated  as  (c) 43765 

73.506    (a)(3)  revised;  note  re- 
moved  47569 

73.509    (a)  introductory  text  re- 
vised  43765 

73.606    (b)  table  amended 38232, 

38767,  41433,  43589,  44396,  44397. 
44988,  45965,  47005 

Technical  correction 29 

(b)  table  amended tl90 

Petition  denied 8903 

73.684    (c)     introductory     text 

and  (1)  revised 36879 

73.933    (b)(12)  revised 47569 

73.1010    Revised 2498 

73.1030    (b)    introductory    text 

and  (c)(1)  revised. 36879 

(b)  introductory  text  amend- 
ed  37789 

73. 1690    (c)(  1 )  revised 37789 

73.1740    (a)(l)(i)  revised 48271 

(a)(l)(i)  revised 1032 

73.3500    Amended 47569 

73.3550    (d)  and  (i)  revised;  (h) 

Note  and  (n)  added 43079 

73.3571    (d)(5)  added 48271 

(d)(5)  added 1032 

73.3584    (b)  revised 2499 

73.3615    (d)  revised. 2499 

(d)  corrected 5«84 

73.4099    Added 2499 

73    Index  amended 37316,  47569 

Index  amended 2499 

74.5    Revised 2499 

74.15    Petitions  denied 43588 

74.482    (d)  revised 47569 

74.501    (a)  and  (b)  revised 4149 

74.600    Petitions  denied 43588 

74.602    Petitions  denied 43588 

74.631  Petitions  denied 43588 

74.632  Petitions  denied 43588 

74.636  Petitions  denied 43588 

74.637  Petitions  denied 43588 

74.638  Petitions  denied 43588 

74.641    Petitions  denied 43588 

74.643  Petitions  denied 43588 

74.644  Petitions  denied 43588 

74.661    Petitions  denied 43588 

74.703    (b)  revised;  (g)  added 4149 

74.1235    (c)  revised 4149 

Note:  loldfoo  indicates  1988  page  numbers. 
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74    Index  amended 37316,  47569 

76.5  (ii)  introductory  text  re- 
vised  37462 

76.33  (a)(4)  removed 37462 

76.64    Correctly  revised 46363 

76.66  (a)(2)  introductory  text 
revised:  (a)(2)(i)  and  (5)(iv) 
added 45963 

Compliance  date  deferred 46363 

Compliance  date  deferred. 3212 

76.611    (a)(1)  amended 2499 

(a)(1)  corrected S484 

76.617    (b)  revised 45963 

76    Index  amended 37316 

78.5    Petitions  denied 43588 

78.11    Petitions  denied 43588 

78.13    Petitions  denied 43588 

78.18  Petitions  denied 43588 

78.36    Petitions  denied. 43588 

78.101    Petitions  denied 43588 

78.103    Petitions  denied 43588 

78.106    Petitions  denied 43588 

78.108    Petitions  denied 43588 

78.111    Petitions  denied 43588 

80.177    (d)  added 41434 

80.203    (b)  amended 41434 

80.207    (d)  table  amended 890S 

80.223    (d)  revised 8905 

80.371    (c)  revised 48439 

80.1053  (a)  (5)  through  (12)  re- 
designated as  (a)  (6),  (7)  and 

(9)  through  (14);  (a)(4)  and 
new  (7)  and  (c)  revised;  (a) 
(5)  and  (8)  added 890S 

80.1055    (a)(3)  revised. 

87.5    Amended 

87.67  (b)  table  amended;  (b) 
table  footnote  7  revised 8906 

87.73    (h)   revised;   (i)   and   (j) 

added 8906 

87.183    (f)     introductory     text 

and  (1)  revised 8906 

90    Waiver 3751 

90.16  Added 1023 

90.17  (b)        table        amended; 

(c)(  15)  revised 1023 

90.19  (d)  UbIe  amended; 
(e)(22)  revised 1024 

90.21    (b)       table       amended; 

(c)(10)  revised 1024 

90.23    (b)        table        amended; 

(c)(  10)  revised 1024 

90.25    (b)       table       amended; 

(c)(  16)  revised 1024 

90.34  Added 1024 
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90.53    (a)       table        amended: 

(b)(21)  revised 1024 

90.175    (b)  revised 1024 

90.203    (e)  tbrough  (h)  added 47570 

(1)  added...- 1024 

90.205    (b)  Uble  amended 1024 

90.209    (b)(4)  revised:  (i)  and  (J) 
redesigmUed  as  (J)  and  (k); 

new  (i)  added ^ 1024 

90.211    (d)    I  introductory     text 
and    (l)(|il)    revised;    (d)(2) 

amended^. 1025 

90.213    (a)  tible  amended 1025 

90.362    (f)  added. 3212 

(c)(3)  added 9440 

90.427    Existing  text  designated 

as  (a);  new  (b)  added 47570 

90.477    (b)  revised 1025 

90.492    Revised 1025 

90.601— 90.6$1       (Subpart       S) 

Heading  revised 1025 

90.601    Revl^ 1025 

90.603    Introductory    text    re- 
vised  \i .1025 

90.611—90.633    Undesignated 

center  h0$dlng  revised 1025 

90.613    Intr<^uctory    text    re- 
vised; table  amended 1025 

90.615    Revlifed 9440 

90.617    Heading,  (a)  introducto- 
ry text  and  Table  1  heading 

revised:  (iE|)(l)  added 1026 

90.621    (c).  ^«)  and  (e)  revised; 

(1)  added[4. 1027 

( j)  added...U S212 

(b)(3)  addeid;  (c)  revised. 9448 

90.635—90.60    Undesignated 

center  heading  revised 1027 

90.635    Tabliee  2,  3  and  4  head- 
ing revised 1027 

90.637    (a)  revised 1027 

94.9  .Petitions  denied 43588 

94.61    Petitidkis  denied 43588 

94.65    PetltlpKis  denied 43588 

94.67    Petltlpins  denied 43588 

94.71    Petitibns  denied 43588 

94.73    Petitions  denied 43588 

94.77    Petitions  denied 43588 

94.79    Petitions  denied 43588 

97.61    (c)  an^ended 37463 

(a)  table  <itnended;  (d)(3)  re- 


vised., 


,41717 


Note  ■■Wocf  indicates  1988  page  numbers. 


Chapf«r  III — Ncrtienai  T*l«cemmiinl- 
cotient  and  Information  Adminis- 
tration, Dopartmont  of  Commorco 

Pwe 

Chapter     III    Chapter     estab- 
lished  49016 

300    Added 49017 

Title  47— Proposed  Rules: 

0-100  (Ch.  I) S494 

0 3718S.  38796 

1 44997,  46628,  48725.  48843,  49032 

«SS 

2 37988,  392S0.  43205,  48844 

4M3,  IBS.  UU,  I01M 

13 


15 37988,  47616 

22 39250.  48844 

4M1,  SUM.  SIM,  %im,  10IX 

31 37989 

32 37989 

36 43206 

43 44998. 

46628.  48843 

63 37348,  44997 

«1S 

64 47951 

65 39251,48727 

67 36800 

68 9tsa 

69 49178 

1057, 7214,  »«S9 

73 36800, 

36801,  36968,  37349.  37805,  37806, 
37990-37994,  38797-38803,  39252- 
39255,  39547-39549,  39941,  41473, 
41474,  41596.  41743-41747,  42460- 
42465,  43091.  43208-43210,  43626, 
43627.  43775-43777,  43920,  44616, 
44999-45002,  45974,  4597S.  46629- 
46631,  47032,  47033,  47735.  47736, 
48130-48133,  48728,  48844,  48845, 
49181 

424, 

I3M-I3M.  1N7,  IMS,  3061-3064,  3S10- 
2513,  3(07,  3604,  3761-3763,  3M7-3W*, 
4674,  5301,  S33S-52W,  5Sf7,  6163-6165, 
6677,  7314-7313,  •33S-«33t,  M7X  3473, 
0667,  0935-0937,  9459,  10136-10130, 10259 

74 529,  6677,  0667,  10136 

>  76 36802,  36968,  44997 

625 

78 529,0667 

80 42465,45665 

3050,  5596 

90 10136 

95 _ 779 
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TITLE  48— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

Chapter  1 — Federal  Acquisition 
Regulation 

Page 

1.105  Amended  (OMB  num- 
bers)  4934 

1.602-3    Added 36S9 

Technical  correction 4S17 

7.306    (b)(3)  amended 661 

8.405-1    (a)  amended 661 

13.203-2    (j)(5)  revised 661 

14.205-5  (a)  amended;  inter- 
im  38189 

(b)  amended 661 

19.001    Amended;  interim 38189 

19.102  Table  amended 661 

19.202-6    Added;  interim 38189 

19.501  (j)  and  (k)  added;  inter- 
im  38189 

19.502-1    (c)  revised;  interim 38189 

19.508    (e)  added;  interim 38189 

19.805    Existing  text  designated 

as  (a);  (b)  added;  interim 38189 

19.806-1  (a)  removed;  (b)  and 
(c)  redesignated  as  (a)  and 

(b);  interim 38189 

22.001    Added 4935 

22.302    CO  and  (d)  added 4935 

22.305    (e)  amended) 661 

22.400—22.407     (Subpart     22.4) 

Revised 4935 

22.604-1    (a)  amended 4944 

22.1300    Amended 661 

22.1304    Revised 661 

22.1308  Heading  revised;  (b)  re- 
designated as  (c);  new  (b) 
added 662 

25.103  Amended 663 

25.104  (a)  amended 662 

26    Added 662 

Note  corrected 6219 

28.101-4    (g),      (h),      and      (i) 

added 662 

29.202  (b).  (c).  (d).  and  (f) 
amended 662 

29.203  Added 662 

32.900—32.909     (Suln>art     32.9) 

Added 3690 

Technical  correction 4317 

33.105  (a)(1)  amended 662 

42.101    Ca)  amended 662 

NoTK  liUfiLi  indicates  1988  page  numbers. 


Pace 

42.402  (a)  introductory  text  re- 
vised;   (b)    redesignated    as 

(c);  new  (b)  added 662 

45.103    (b)  (2)  and  (3)  amended; 

(b)(4)  added 663 

45.106    (a)(2)  and  (d)  revised 663 

50.307    (b)  revised 4945 

52.222-6    Added 4945 

52.222-7    Added 4945 

52.222-8    Added 

52.222-9    Added 

52.222-10    Added 4947 

52.222-1 1    Added 4947 

52.222-12    Added 4947 

52.222-13    Added 4947 

52.222-14    Added 4947 

52.222-15    Added 4947 

52.222-16    Added 4947 

52.222-17    Added 4947 

52.222-37    Added 663 

Corrected 6219 

52.232-25    Added 3693 

Technical  correction 4317 

52.245-4  Introductory  text  re- 
vised  663 

53.222  Heading,  (c),  (d),  and  (e) 
revised;  (f)  redesignated  as 
(i)  and  revised;  new  (f),  (g) 

and  (h)  added 4943 

53.236-1  (b),  (c),  (d)  and  (e)  re- 
designated  as   (c),   (b),   (e) 

and(f) 

53.301-1444    Added 

53.301-1445    Added 4950 

53.301-1446    Added 4951 

Chapter  2 — Department  of  Defense 

204.202    (c)(6)    added;    interim; 

eff.  to  9-30-88 36775 

204.470    Added;  interim;  eff.  to 

9-30-88 36775 

204.671-5  (d)(9)  introductory 
text,  (e)(3)  (iii)  and  (iv)  and 
(f)(l)(vi)  amended;  (e)(l)(v) 
redesignated  as  (e)(l)(vi); 
new  (e)  (l)(v)  and  (3)  (v) 
through  (viii)  added;  (f)(1) 
introductory  text  revised; 
interim 5115 

205.207  (d)(S-72)  amended; 
(d)(S-73>  revised;  (d)(S-74) 
through  (d)(S-76)  added;  in- 
terim  51 16 

205.470    Addition  confirmed 10250 
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206.203-70    Revised;  interim 51 1« 

206.270    Ad(te<i:  interim S1 16 

208.470-2    Revised 1924 

208.7100-1    Revised 1925 

208.7100-2    (|i)(9)    and    (d)    re- 
vised; (e)  tMlded 1925 

215.811    Revised MOT 

215.811-70    Added MOT 

215.811-71    Added. 0907 

215.81 1-72    Hdded M07 

215.811-73—8115.811-77 

Added....: 

215.81 1-78    Hdded 

215.81 1-79    Added M10 

219    Revised! 51 16 

222.7200    (a),      (b)      and      (c) 

amended 6155 

223.7100—223.7105         (Subpart 
223.71)    Added;  interim;  eff. 

to  9-30-8$ 36775 

225.109    (a)(i$-70)  and  (d)(S-70) 

amended 49414 

225.407    (a)  |<1)  and  (2)  amend- 
ed  49414 

225.7008    (b).   (c),   and   (d)   re- 
vised; (e)  removed 49414 

225.7011    Added 91  It 

(d)  corrected...™ _ ....10250 

226.7001— 22a7010  (Subpart 

226.70)    Added;  interim 5126 

232.102    (S-VO)  added 47005 

232.111    (a)  through  (d)  and  (S- 

70)  remoMed 3752 

232.905— 232i,>06  (Subpart  232.9) 

Added....;.» 9752 

235.004    (a)    introductory    text 

and  (2)  reyised;  interim 5127 

235.007    (a)  [introductory    text 
and  (5).  {(b).  and  (g)  revised; 

(c)  removed;  interim 5120 

235.016    Add^:  interim 5120 

242.302    (S-76)  added M10 

245.106     (Subpart     245.1)    Re- 

moved....iv 49415 

245.505-14    (ti)       revised;       (b) 

added 39535 

252.205-7000    Addition         con- 
firmed; amended 10250 

252.215-7003    Added M10 

252.219-7000    Revised;        inter- 
im  L 5120 

252.219-700$    Revised;        inter- 
im  K, 5129 


Note: 


indicates  1988  page  numbers. 


252.219-7006  Revised;  inter- 
im  5129 

252.219-7007    Added;  interim 5129 

252.219-7008    Added;  interim 5129 

252.219-7009    Added;  interim 51M 

252.219-7010    Added;  interim 51M 

252.219-7011    Added;  interim 5131 

252.223-7003    Added;      interim; 

eff.  to  9-30-88 36776 

252.225-7023    Added. 49415 

252.225-7026    Added 91 19 

Correctly  designated 10250 

252.225-7027    Added 91 19 

Correctly  designated „ 10250 

252.226-7000    Added;  interim 5131 

252.232-7000    Remcored 3752 

252.245-7000    Removed ...49415 

253.270    Amended 39536 

Chapter  2  Unpublished  DAR 
Supplement  No.  3  amend- 
ed  39536 

Chapter  3,  Appendix  A — Public 
HMlth  S«rvic« 

PHS  315.412    (c)(1)  amended 44397 

Chapter  4— D«partni«nt  of 
AgricuHur* 

404.670    Added 6062 

404.7001        (Subpart        404.70) 

Added 6062 

407.305    Added 6063 

409.504    Added...... 6063 

410.011    Added 6063 

412    Added 6063 

414.201—414.201-6         (Subpart 

414.2)    Added 6063 

415.407    Added 6063 

415.608    Added 6063 

415.1070    Added 6063 

416.404-2    Revised 6063 

416.405    Added 6065 

416.470    Added 6065 

416.505—416.570  (Subpart  416.5) 

Added 6065 

416.603-4    Added 6065 

416.670    Added 6065 

417.208         (Subpart         417.2) 

Added _ 6065 

419.508    Added 

422.7001—422.7005  (Subpart 

422.70)    Added 

424.104  (Subpart  424.1) 

Added 
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TITLE  48  ClMptttr  4— Con.  pi«e 

425.402—425.407  (Subpart  425.4) 

Added M67 

428. 102-3    Revised «067 

428.310    Added 6067 

432.103    Added 6067 

432.111    Revised 6067 

432.7000—432.7004  (Subpart 

432.70)    Removed 6067 

436.370    Amended 6067 

436.570—436.579  (Subpart  436.5) 

Revised 6067 

437.110    Added 

437.270    Added 

439.7001  Revised 

439.7002  Revised 

442.704  (Subpart  442.7) 

Added 

445.106  •       (Subpart  445.1) 

Added 

445.302-7    Added 6069 

446.370  (Subpart  446.3) 

Added 6069 

447    Added  6069 

452.204-70--^52.252-7b  (Siibp 

452.2)    Revised 6069 

Chapter  5 — G«n«ral  S«rvic*s 
Adminittratien 

501.102  Revised 1M 

501.103  (b)  revised » 1M 

501.105  Introductory  text  re- 
published; table  amended 
(OMB  numbers) 130 

501.107-3    Revised 131 

501-107-4    (a)  revised 131 

501.170-4    (a)  corrected 1540 

501.171-1    Revised 131 

501.171-2    Revised 131 

501.402  Revised 131 

501.403  Revised 132 

501.404  Revised 132 

501.602-3    Temporary  Reg.  AC- 

88-1  added 7366 

501.603    Temporary    Reg.    AC- 

87-4  added 132 

501.675    Temporary    Reg.    AC- 

88-1  added 7366 

501.675-1    Temporary  Reg.  AC- 

88-1  added 7366 

501.675-2    Temporary  Reg.  AC- 

88-1  added 7366 

501.675-3    Temporary  Reg.  AC- 

88-1  added 7366 

Note:  tiutmtm  indicates  1988  page  numbers. 


Pate 

507.305  Temporary    Reg.    AC- 
87-1,  Supp.  2  added 10395 

507.306  Temporary    Reg.    AC- 
87-1,  Supp.  2  added 10395 

513.203-1    Temporary  Reg.  AC- 

87-4  added 132 

513.404    Temporary    Reg.    AC- 

87-4  added 132 

513.505-3    Temporary  Reg.  AC- 

87-4  added 133 

Correctly  designated 1441 

513.7001    Temporary  Reg.  AC- 

87-4  added 133 

519.706-70    Temporary        Reg. 

AC-87-3  added 47396 

519.770-3    Temporary  Reg.  AC- 
87-3  added 47397 

522.1308    Temporary  Reg.  AC- 

87-2,  Supp.  1  added 37618 

522.1370    Temporary  Reg.  AC- 

87-2,  Supp.  1  added 37618 

525.202—525.205  (Subpart  525.2) 

Added 9629 

525.402    Temporary    Reg.    AC- 

86-8,  Supp.  2  added 1925 

(a)  and  (c)  revised 4170 

532.111    (a)(1)  revised 47006 

Temporary      Reg.      AC-88-1 
added 7366 

532.904    Temporary    Reg.    AC- 
88-1  added 7366 

532.908    Temporary    Reg.    AC- 
88-1  added 7366 

552.207-71    Temporary        Reg. 

AC-87-1,  Supp.  2,  added 10395 

552.222-87    Temporary        Reg. 

AC-87-2,  Supp.  1  added 37618 

552.225-75    Added 9630 

552.232-8    Amended 47006 

552.232-70    Temporary        Reg. 

AC-88-1  added 7367 

552.232-71    Temporary        Reg. 

AC-88-1  added 7367 

552.232-72    Temporary        Reg. 

AC-88-1  added 7360 

552.232-73    Temporary        Reg. 

AC-88-1  added 7360 

553.272  (a)  revised 47006 

553.273  (a)  revised 47007 

Chapter  7 — Agancy  for  Intamational 
Davalopmant 


701.105 
701.601 


Revised.. 
Revised.. 
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Pace 

701.602-3    Added 6329 

702.170-10    Revised 4930 

702.170-13    (d)  amended 38097 

732.402    Added 38097 

733    Revised* 4900 

750.7000  (Subpart  750.70)  Re- 
moved  « 6029 

750.7107    (d)  revised 4932 

750.7 110-2    Amended 38097 

752.202    Redesignated  as 

752.202-1  and(d)  amended 38097 

752.202-1    Redesignated      from 

752.202  and  (d)  amended 38097 

752.7003  Revised 6329 

752.7026    R«yised 38098 

Chapter  7  Atppendix  D  amend- 
ed  4. 38098 

Appendix  j  amended 38100 

Choptsr  8— ^V«t«rans  Administration 

801.404    Ambided 49016 

801.602-70    U)(6)  revised;  (a)(7) 

and  (g)  attiended 49016 

801.602-71    (b)     (2)     and     (4) 

amende(i. 49017 

801.602-72    ^\))  amended 49017 

810.004-70    (j))  and  (e)  revised 7755 

814.201  (d)<|l)  table  and  (2) 
table  rev^$ed 49017 

814.202-4    Amended 49017 

815    Nomenclature  change 42439 

815.805-5  (a)  and  (b)  amend- 
ed  ;.. 42439 

815.7001  (c)  introductory  text 
amended;  (c)(5)  revised 49017 

819    Nomenclature  change 37317 

819.602-3        ^Subpart        819.6) 

Added....;.; 46083 

819.806-2    Revised 37317 

819.806-3    Added 37317 

819.806-4    Revised 37317 

819.807-70    Heading        revised; 

text  amejiided 46083 

819.7004  Amended 37317 

Heading  relived;  text  amend- 
ed  46083 

833.103    (bXl)     revised;     (f)(2) 

amended 49017 

836    Nomenclature  change 49017 

836.202  (b)  redesignated  as  (c); 
new  (b)  added;  new  (c) 
amended - 7756 

(b)  correctly  revised 9631 

836.204    Added 1631 


NOTK 


indicates  1988  page  numbers. 


Pve 
836.602-2    (a)  and  (b)  revised; 
nomenclature  change;  inter- 
im  1631 

836.602-3    Nomenclature 

change;  interim 1631 

836.602-4    Nomenclature 

change 1631 

836.602-5    Nomenclature 

change 1631 

842.705    (b)  nomenclature 

change 49017 

849    Nomenclature  change 42439 

849.107    Amended 42440 

852.210-77    Introductory      text 

amended 7756 

852.233-70    Amended 49017 

852.236-72    Amended;  interim. 1631 

Correctly  designated 2669 

852.236-75    Amended;  interim 1631 

Correctly  designated 2669 

852.236-81    Amended;  interim 1632 

852.236-82    Amended;  interim 1632 

852.236-83    Amended;  interim 1632 

852.236-84    Introductory      text 

added;  interim 1632 

852.236-88    (b)  amended 49017 

(a)  amended;  interim 1632 

852.236-90    Amended 7756 

852.236-91    Added;  interim 1632 

Cliapt«r  9 — D«partni*nt  of  Enorgy 

Chapter  9    Authority  citations 

revised 38422 

901.102    Revised...- _ 38422 

902.100  Redesignated  as 
902.101  and  amended 38422 

902.101  Redesignated  from 
902.100  and  amended 38422 

904.601-70    (b)(3)(ii)  revised 38422 

912.300—912.304  (Subpart  912.3) 

Revised 38422 

913.505-1  (Subpart  913.5)  Re- 
vised  38423 

913.505-2    Removed 38423 

915.612  (a)  revised. 38423 

915.613  Revised ~ 38423 

915.807  Added 38423 

915.808  (a)  added 38424 

917.504    Revised 38424 

917.505-70  Heading  and  (a)  re- 
vised  38424 

917.505-71    (b)  and  (c)  revised; 

(d)  and  (e)  added 38424 

919.501    Revised 38425 
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CHANGES  OCTOBER  1,  1987  THROUGH  MARCH  31,  1988 


TITLE  48  Chapter  9— Con.  page 

919.602-1        (Subpart        919.6) 

Added 38425 

919.702-2    Added 38425 

919.705-5    (a)(5)  added 38425 

952  Table  of  contents  correct- 
ed  38425 

952.204-2    Amended 38425 

952.209-72    Amended 38425 

952.212-70    Revised 38425 

952.212-71    Revised 38426 

952.219-9    Amended 38426 

970.0404-4    (a)(1)  revised;  (a)(2) 

removed 38426 

970.1901    (i)  added 38426 

970.5204-13    Amended 38426 

970.5204-22    Note  A  revised 38426 

970.5204-33    Revised 38426 

971.103    (a)  (3)  and  (4)  added 38427 

Chapter  12 — D«partm«nt  of 
Trcmtporlatien 

Chapter  12    Revised;  interim 44525 

Chapter  18 — National  Aeronautics 
and  Space  Administration 

1801.105-1    Revised 46765 

1801.670    Revised 46765 

1805.202    Revised 46766 

1807.103    (b)(2)  revised 46766 

1807.7102  (a)  introductory  text 
amended;  (d)(1)  removed; 
(d)  (2)  and  (3)  redesignated 

as  (d)  (1)  and  (2) 46766 

1808.302    Removed 46766 

1809.106-7204  (a)(2)(ii)  amend- 
ed  46766 

1812.104-70    (b)  amended 46766 

1813.204—1813.205    Added 46766 

1815.413-2    (e)  amended 46766 

1815.970    (f)   introductory  text 

revised 46766 

1827.404—1827.409         (Subpart 

1827.4)    Revised 46767 

1830.101    Revised 46769 

1830.201-5      (Subpart      1830.2) 

Added 46769 

1830.304  (Subpart  1830.3)  Re- 
moved  46769 

1831    Revised 46769 

1832.111-70    (d)  revised 46769 

1832.501-170    Removed 46770 

1832.705^270    Revised 46770 

1836.370    Revised 46770 

Note:  ioWfom  indicates  1988  page  numbers. 


1836.770    Removed 46770 

1837.106    Removed 46770 

1852.208-7000—1852.208-7001 

Removed 46770 

1852.208-7002    Revised 46770 

1852.208-7007    Revised 46770 

1852.208-7008    Revised 46770 

1852.208-7009    Revised 46770 

1852.208-7010  -  Revised 46771 

1852.223-3    Removed 46771 

1852.223-370    Removed 46771 

1852.227-14    Added 46771 

1852.227-19    Added 46771 

1852.227-74—1852.227-81 

Correctly  removed 47936 

1852.227-83    Correctly            re- 
moved  47936 

1852.227-86    Added 46771 

1852.231-70—1852.231-71 

Removed 46772 

1852.232-16-70    Added 46772 

1852.232-7 1    Revised 46772 

1852.232-78    Revised 46772 

1852.232-80    Added 46772 

1852.236-70    Revised 46772 

1852.236-71    Revised 46772 

1852.236-72    Added 46773 

1852.243-70    Revised 46773 

1853.201    Removed 46773 

1853.246    (a)  amended 46773 

Chapter  24 — Department  of  Housing 
and  Urban  Development 

2401.601-70  Redesignated  as 
2401.601-71;  new  2401.601-70 

added 47396 

Ef f .  3-4-88 7W 

2401.601-71  Redesignated  as 
2401.601-72;  new  2401.601-71 
redesignated  from  2401.601- 

70 47396 

Ef f .  3-4-88 7ig7 

2401.601-72  Redesignated  as 
2401.601-73;  new  2401.601-72 
redesignated  from  2401.601- 

71 47396 

Ef  f .  3-4-88 7187 

2401.601-73  Redesignated  as 
2401.601-74;  new  2401.601-73 
redesignated  from  2401.601- 

72 47396 

Ef f .  3-4-88 7I«7 

2401.601-74    Redesignated  from 

2401.601-73 47396 


t 
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lANGES  OCTOBER  1,  1987  THROUGH  MARCH  31,  1988 


P««e 

2402.101    Attended 47396 

Ef  f .  3-4-8$ 71S7 

Chapter  28«— D«partin«nt  of  Justice 

2806.501    (a)  revised 42295 

Chapter  29 — Departmant  of  Labor 

2901  Regulations    at    51    FR 

40372  confirmed 3S39 

2902  Regulations    at    51     FR 

40373  co|rlfirmed 3S39 

2902.101    Attended 3S39 

2903  Regulations    at    51     FR 

40373  coiiifirmed 3839 

2905  Regulations    at    51     FR 

40374  cop)firmed 3339 

2906  Regulations    at    51     FR 
40374  coinfirmed 3339 

2909    Regulations    at    51     FR 

40374  cotafirmed 3339 

2913  Regulations    at    51     FR 
40374  confirmed 3839 

2914  Regulations    at    51     FR 
40374  ccji^irmed 3839 

2915  Regulations    at    51     FR 
40374  co(nfirmed 3839 

2916  Regulations    at    51    FR 
40374  cojilfirmed 3839 

2917  Regulations    at    51     FR 

40374  cdrifirmed 3839 

2919    Regulations    at    51     FR 

40375  cdiifirmed 3839 

2919.202-1   W  amended 3839 

2933    Regulations    at    51     FR 

40375  cdiifirmed 3839 

2943    Regulitions    at    51     FR 

40376  coinfirmed 3839 

2943.301    Attended 3839 

2949    Regulations     at     51     FR 

40376  cdiifirmed 3839 

Chapter  57 — African  Development 
\    Foundation 

Chapter     $t    Chapter     estab- 

lished...4.i 5578 

5706    Addedl 5578 

Chapter  6)— Department  of  Trans- 
portation Board  of  Contract  Ap- 
peals 


Chapter     ^^    Chapter     estab- 


lished.. 


.48630 


Note  ■■Hlot4  indicates  1988  page  numbers. 
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Page 


6301  Added  (regulations  trans- 
ferred from  41  Part  12-60) 48630 

6302  Added  (regulations  trans- 
ferred from  41  Part  12-60) 48631 

Title  48— Proposed  Rules: 


1 

592S 

3 

100,  44J7 

5 

42S1 0 

7 

100 

10.... 

100 

14. 

41300 

..„ SiU.  MTM 

15 

41!«»0 

.............. - MM 

17 

3014 

19 

59SS 

22 

S92S 

28 

2464 

30 

^..41474 

31 

41474.  46043 

32 

S734 

37 2464,  3S14 

45 37595 

52 41390 

2464,  3814,  S92S 

53 41390 

207 2514 


, 10129 

, 2514 

.625, 2514,  MIS,  9726,  10408 
6016 


208 

210 

215 

217 

223 3764 

225 626,4044 

228 48549 

232 981 

242 3764 

245 47427 

10409 


252.. 


404.. 
407.. 
409.. 
410.. 
412.. 
414.. 
415.. 
416.. 
417.. 
419.. 
422.. 
424.. 
425.. 
428.. 
432.. 
436.. 
437.. 
439.. 


48549 

626, 

931, 2514,  3764, 4044, 10129 

749 

749 

749 

749 

749 

749 

749 

749 

749 

749 

749 

749 

749 

749 

749 

749 

749 

749 
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Title  48— Proposed  Rules— Con. 

442 

Page 
749 

445 

..    .  749 

446 

749 

447 „., 

749 

452 

749 

508 

..  48729 

514 

251S 

515 

2SIS 

525 

..  42125 

552 

..42125 

553 

..  48729 

807 

5201 

852 

5301 

970 

731t 

1033 

.  48729 

1246 

MM 

1409 

48301 

1415 

48301 

1452 

..  48301 

2409 

.  46560 

2412 

2413 

..46560 
..  46560 

2415 

2416 

..46560 
..  46560 

2417 

2424 

2427 

..46560 
..  46560 
..  46560 

2432 

.  46560 

2434 

..  46560 

2437 

46560 

2442 

..  46560 

2446 

46560 

2451 

2452 

..46560 
.  46560 

2453 

2470 

..46560 
..46560 

5215 

4flJiKn 

„„„       «»•« 

5252 

4St!(!>n 

a»»« 

5706 

..47033 

TITLE  49— TRANSPORTATION 

Subtitle  A— Offic*  of  the  S«cr«tary 
of  Transportation 

1.45  (a)(4)  revised 46365 

1.46  (ff )  and  (gg)  revised 47007 

1.47  (q)  added 10251 

1.48  (gg)  added 46365 

(ff )  added 46479 

Technical  correction 47097 

(cc)  revised:  (dd)  ad  (ee)  re- 
moved  10251 

18    Added 

18.10    (a)(3)  added 

18.20    (d)  added 

Note:  toldfoo  indicates  1988  page  numbers. 


Pace 

18.21  (j)  and  (k)  added 

18.22  (c).  (d),  and  (e)  added 

18.24  (b)  (8).  (9).  and  (10)  and 
(c)(3)  added 

18.25  (g)  (4)  through  (7) 
added 

18.31    (d)  added 

18.36    (j)  through  (t)  added 

18.40  (c)(1)  added 

18.41  (f )  added 

23  Authority  citation  revised 39229 

23.45    (e)        amended:        (f)(3) 

added;  (g)(4)  revised 39230 

23.47    (e)  revised:  (f )  added 39230 

23.61—23.69  (Subpart  D)  Au- 
thority citation  removed 39229 

23.61  (a)  and  (b)  amended.: 39230 

23.62  Amended 39230 

23.63  Revised 39231 

23.61—23.69  (Subpart  D)  Ap- 
pendix A  amended 39231 

24  Added:  interim 47997 

Technical  correction 467 

25  Authority  citation  revised 48027 

Removed:  eff.  4-2-89 48028 

25.1  Heading  revised:  (a)  and 
(b)  redesignated  as  (a)  (1) 
and  (2):  introductory  text 
designated  as  new  (a)  intro- 
ductory text:  new  (a)  head- 
ing and  (b)  added 48027 

29    Revised:  interim 39057 

31    Added Ml 

92    Added 4171 

Choptor  I — Rosoarch  and  Spocial 
Programs  Administration,  Doport- 
mont  of  Transportation 

172.101  Table  amended:  appen- 
dix effective  date  suspended 

in  part 41303 

Table  corrected:  CPR  correc- 
tion  SS4« 

190  Authority  citation  re- 
vised  1635 

190.209    (a)(  1 )  revised 1635 

190.227    (a)  revised 1635 

192  Authority  citation  re- 
vised  1635 

192.3    Amended 1635 

192.59  (a)(1)  and  (b)(1)  re- 
vised  ^ 1635 

192.161    (f )  revised 1635 

192.177    (a)(1)  amended 1635 


MARCH  1988 
[ttlANGES  OCTOBER  1,  1987  THROUGH  MARCH  31,  1988 
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Pace 

192.191    (I))  revised 1635 

192.281    (dX2)  amended 1635 

192.355    (tti    introductory    text 

revised.^ 1635 

192.503    (aKl)  revised 1635 

192.507    Heading  and  introduc- 
tory tejdt  revised 1635 

192.509    Heading  and  introduc- 
tory text  revised 1635 

192.625    ( g)  removed 1635 

Chapter  11— Federal  Highway  Ad- 
ministration, Department  of  Trans- 
portatiotK 

301.60    Retnoved 2035 

386    Authority      citation      re- 
vised...!  2036 

386.1  Amended 2036 

386.2  Amf hded 2036 

386.11    (a>  nomenclature 

■    changa 2036 

386.48    Nomenclature  change 2036 

386.54    (bXB)  revised 2036 

386.72    (b>  (1)  and  (2)  amend- 
ed  4.. 2036 

389    Authority      citation      re- 
vised...^  2036 

389.1    Ame|ided 2036 

389.3  Am^|ided 2036 

389.5    Amehded 2036 

389.7    Am^hded 2036 

389.11    Ankfended 2036 

389.13    NoUienclature  change 2036 

389.17    (b)  I  nomenclature 

changel^ 2036 

389.25    Not^enclature  change 2036 

389.27    (b)  nomenclature 

change; 2036 

389.29    Nomenclature  change 2036 

389.31    (a>  nomenclature 

change;  (b)(1)  amended 2036 

389.33    Nomenclature     change; 

(a)  rev^^ 2036 

389.35    Nomenclatiu-e     change; 

(a)am^<ided 2036 

389.37  Nodienclature  change 2036 

389.38  Rebioved 2036 

395    Authority      citation      re- 
vised  » 41721 

395.1  Revlked 41721 

(a)  introiductory  text  correct- 
ed  |.i 44520 

395.2  (a)(9!>  added 41721 


Note 


I  indicates  1988  page  numbers. 


Page 

395.3  (b).  (c),  and  (e)  revised 41721 

395.8    (d)  and  (1)(1)(U)  revised; 

(1)(1)  introductory  text  re- 
published  41721 

Chapter  V — National  Highway  Traf- 
fic Sofety  Administration,  Depart- 
ment of  Transportation 

541  Appendix  A  revised;  Ap- 
pendix A-I  removed;  Appen- 
dix A-II  redesignated  as  Ap- 
pendix A-I  and  revised 134 

544  Appendixes  A  and  B  re- 
vised  1633 

565  Authority  citation  re- 
vised  1034 

565.4  (b)  Table  I  amended 1034 

571.105  Amended 8200 

571.106  Petition  denied 46479 

571.108    Amended 38428 

Petition  denied 46480 

Heading  and  text  corrected 48691 

Petition  denied 9»44 

571.121    Amended 7937, 3201 

571.204    Revised 44897 

571.208  Petition  denied 42440 

Amended 44908 

Petitions  denied 5579 

Amended §764 

571.209  Amended 44912 

Petitions  denied 5579 

571.213    Amended 1734 

571.301    Amended S204 

572.31  (a)  introductory  text  re- 
published; (a)  (1)  and  (3) 
and  (b)  revised 3764 

572.33  (b)(l)(i)  revised 3765 

572.34  (a),  (b).  and  (c)(2)  re- 
vised  3765 

572.35  (b)  revised 3765 

572.36  (b)  through  (f)  and  (h) 
revised 8765 

Chapter  VI — Urban  Moss  Transporta- 
tion Administration,  Department  of 
Tronsportfrtien 

661  Authority  citation  re- 
vised  618 

661.7  Appendix  A  revised 618 

Chapter  VII— National  Railroad 
Passenger  Corporation 

701.8  Added 5581 


150  LSA— LIST  OF  CFR  SEaiONS  AFFEaED 

CHANGES  OCTOBER  1,  1987  THROUGH  MARCH  31,  1988 


TITLE  49_Con. 

Chapter  X — Interstat*  Commerce 
Commission 

1001    Authority      citation     re-      '''*' 

vised 6156 

1001.5    Added:  interim 6156 

1002.1  (a)    and    (c)    amended; 
(f)(6)  table  revised 46481 

1002.2  (f )  revised 46481 

1002.3  (d)  (2)  through  (4)  re- 
vised  46483 

1003.2  Amended 4SS1 

1003.3  Amended t03M 

1007    Authority     citation     re- 
vised  46483 

1007.5  (f )  amended 46483 

1011.2  (%)(8)  revised 45637. 

46774.  48440 
(a)(8)  revised 3400 

1011.6  (i)(5)  revised 4052 

1011.8    (c)(3)  added 45637 

(c)  (4)  and  (5)  added 46774 

(c)(2)  revised 48440 

(c)(  3 )  revised 3401 

1039.14    (c)(6)  added 37971 

1043.4  Revised 10396 

1052.3  Revised 45966 

1103.3    (d).  (k),  (1)  and  (m)  re- 
vised  46483 

1104.3  (a)  and  (b)  amended 10095 

1111.3  Amended 10096 

1111.4  (b)  amended 10096 

1113.7  (e)  amended 10096 

1113.12  (a)  amended 10096 

1113.13  Amended 10096 

1118.4  (b)  amended 10096 

1130.2  (f)  amended 10096 

1131.8  Amended 10096 

1131.9  (b)  amended 10096 

1132.1  (d)  amended 10096 

1 132.2  (b)  amended 10096 

1136.2    Amended 10096 

1137.1    (a)(1)   and   (d)   amend- 
ed  10096 

1 139.7    Amended 10096 

1 143.5  Amended 10096 

1150    Authority     citation     re- 
vised  46483 

Authority  citation  revised 4626 

1150.10  (b)  amended 46483 

(b)  and  (g)  amended 10096 

1150.32  (d)  added:  interim 4626 

Heading  revised 5902 

1150.33  (g)  revised:  interim 4626 

Note  IiWIih  indicates  1988  page  numbers. 


Page 
Heading  revised;  (h)  added 5982 

1150.34  Heading  added 5902 

1150.35  Added 5902 

1152  Authority  citation  re- 
vised  46774 

1152.24  (a)  amended 10096 

1152.25  (e)(1)  revised 45637. 

46774.  48440 

(e)(1)  revised 3401 

(c)  (2)  and  (4)  amended 10096 

1152.27  (a)  through  (g).  (h)(7). 
(j).  and  (1)  (1)  and  (2)  re- 
vised  48440 

1152.29  (b)(1)  (i).  (ii)  and  (ill). 
(6)  and  (7).  (e).  (f)  and  (g) 
added:  (b)  (1)  introductory 
text.  (2)  and  (4)  amended; 

(c)(2)  and  (d)(2)  revised 46774 

1152.40    (b)  amended 10096 

1152.42    (a)  amended 10096 

1152.50    (d)(4)(iii)  amended 46775 

(a)     redesignated     as     (a)(1): 

(a)(2)  added:  (d)(3)  revised 48443 

1154.6    (a)  amended 10096 

1160  Authority  citation  re- 
vised  37317 

1160.64    (b)  revised 46483 

1160.71  (b)(1)  removed:  (b)  (2) 
and  (3)  redesignated  as  (b) 
(1)  and  (2):  heading  and  (a) 

(1)  and  (2)  revised;  interim 45828 

1160.71a    Added:  interim 45828 

1160.75  (d)  removed:  (e) 
through  (m)  redesignated  as 

(d)  through  (1);  interim 45828 

1160.76  (a)(l)(i)  introductory 
text,  (ii)  introductory  text 
and  (iii)  introductory  text, 

and  (iv)  revised;  interim 45828 

1160.88  Heading  revised;  inter- 
im  45829 

1160.92    (d)  revised;  interim 45829 

1160.95  Introductory  text  and 
(a)(3)  revised;  (a)  introduc- 
tory text  and  (4)  amended; 
(a)  (5)  and  (6)  added;  inter- 
im  45829 

1160.96  Redesignated  as 
1160.97;  new  1160.96  added; 
interim 45829 

1160.97  Redesignated  as 
1160.98;  new  1160.97  redesig- 
nated from  1160.96;  inter- 
im  45829 
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1160.98  Rediesignated  as 
1160.99;  new  1160.98  redesig- 
nated from  1160.97;  inter- 
im  45829 

1160.99  Redesignated  as 
1160.99a;  new  1160.99  redes- 
ignated from  1160.98;  inter- 
im  „ 45829 

1160.99a    Redesignated       from 

1160.99;  interim 45829 

1160.107—11100.114  (Subpart  G) 

Added ^ ....37317 

1161.5  Amelitded 10096 

1162.2  (c)  jirevised;  (e)(4)(ii) 
amended.! 46483 

(b)  amendra ioo96 

1162.3  (axa)  amended 10096 

1162.6  (c)  amended 10096 

1165    Removed 37317 

1169.3    Amebded 46484 

1169.6  (b)  amended 10097 

1169.23    (a)  amended 10097 

1 169.32    Amended .„  10097 

1170.3    (e)  amended 10097 

1170.7  (c)  amended 10097 

1171.5    (a)  revised 46484 

1177.3  (c)  revised 46484 

1180.4  (c)(1)  revised. 46484 

1180.41    (d)  revised 46484 

1181    Revis^ 4ssa 

1182.1  (b)  amended 46484 

(e)(1)  amended i0097 

1182.2  (c)  amended 10097 

j  1182.4    (c)  (1)  and  (2)  amend- 

I       ed 10097 

1182.5  (c)(1)  revised 46484 

(e)  amended 10097 

1183.1    (b)  amended 10097 

1183.4  (b)  amended 10097 

1183.5  (b)  amended 10097 

1186.3  Introductory  text 
amended. 10097 

1 186.7  Amended 10097 

1186.1  Revised 4S53 

1186.2  Revised 4053 

1186.5    Revi^d 4053 

1186.8  Revised 4053 

1 186.9  Adddd 4354 

1206.2  Amedded 4028 

1249.3  Revlitd 4029 

1312  Autho^ty  citetion  re- 
vised  u 39536 

1312.30    (c)(5!)  revised 39536 

NoTT  ■■!<!■«  indicates  1988  page  numbers. 
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Page 


(c)(5)  introductory  text  cor- 
rected  41560 

(c)(5)  revised 9903 

1312.41    Removed 5300 

1313    Revised 5300 

1320.2  (g)  redesignated  as  (h); 

new  (g)  added 6991 

1320.3  (c)  amended 6991 

1331    Authority     citation     re- 
vised  10097 

1331.3    (b)  amended 10097 

Title  A9— Proposed  Rules: 

7 42688 

24 45667 

27 36803 

31 36968 

89 4160 

171—179  (Subchap.  C) 42772 

171 4346 

173 46510,  46511 

192 1041, 1045 

383 47326 

MS 

391 452(M 


395.. 
531.. 


533 43366 

544 1441 

571 38488, 

41475,  43628,  49033.  49038 
4a6, 

TOO,  934,  936,  1643,  2339,  2SI6,  5593,  6993, 

7074,3732 

572 22S4,  3783 

575 49038 

701 46381 

1000-1332  (Ch.  X) 38112 

1003 39941 

1011... 39941 

1039 3900, 967J 

1041 155, ; 

1048 155,; 

1049 155, 3 

1056 436 

1090 41748 

1150 37350,  42466 

1181 - 39941 

1186 39941 

1201 5307,10410 

1312 39549,  43091 


1314.. 


.39549 


152  ISA— UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OCTOBER  1,  1987  THROUGH  MARCH  31,  1988 


TITLE  50— WILDLIFE  AND 
FISHERIES 

Chaptttr  I— United  States  Fith  and 
Wildlif*  Sarvice,  D«partni«nt  of 
th«  Inforier 

Page 

10   Authority  citation  revised 

10.1    Amended 

10.22  Introductory     text     re- 
vised  6649 

14    Authority  citation  revised...43278, 

45341 
14.81—14.82    (Subpart    H)    Re- 
vised  45341 

14.83    Removed 45341 

14.101—14.204       (Subpart       J) 

Added 43278 

Effective  date  deferred 3t»4 

Supplemental  information S765 

14.103    Corrected 46019 

14.105    (a)  corrected 46019 

17.11  (h)  table  corrected 36776 

(h)  table  amended;  eff.  11-2- 

87 36780 

(h)  table  amended 37423, 

42068,  42662,  46085 
(h)  table  amended 3570 

17.12  (h)  table  amended 37420, 

41440,  42071,  42657,  44401. 
46087 

(h)  table  amended 3S65, 

3567,4629 
17.42    (d)  added 42662 

17.95  (e)    map    correctly    re- 
vised  36776 

17.96  (a)  amended 41440,  42657 

20    Frameworks 37147 

20.105    Seasonal    hunting    ad- 
justments  37151,  46088 

20.108    Amended 37152 

20.110    Seasonal     hunting    ad- 
justments  43309 

23    AuUiority  citation  revised 48821 

23.23  (f )  table  amended 48821 

Procedures 9945 

23.52    (h)  revised 9633 

32.12    (fKllKiU),  (i)(2)(iv), 

(k)(3)(iii),      (q)(4)(ii)      and 

(hh)(5)(i)  removed 37791 

(d)(l)(vi).  (f)(ll)  (iv),  (V),  and 
(vi)  and  (12)  (ii)  and  (iii), 
(i)(2)  (V)  through  (vii),  (k)(3) 
(iv)  and  (v),  (q)  (1)  through 

Note  ■iW«ti  indicates  1988  page  numbers. 


Pwe 

(7)  and  new  (4)  (iii)  through 
(V),  and  (hh)(5)  (U)  and  (iii) 
redesignated  as  (d)(l)(vii), 
(f)(ll)  (iii),  (iv),  (V)  and  (12) 
(iii)  and  (ii).  (i)(2)  (iv) 
through  (vi),  (kK3)  (Ui)  and 
(iv),  (q)  (2)  through  (8)  and 
new  (4)  (ii)  through  (iv),  and 
(hh)(5)  (i)  and  (U) 37791 

(b)(8),  (d)(l)(vi),  (e)(l)(ix)  and 
(3)(ix),  (f)(7)(v),  (10)  (iU) 
and  (iv),  and  (13)(v),  (i)(l) 
(V)  and  (vi),  (l)(l)(iv).  (q)(l). 
(2Kv),  (3)  (iv)  and  (v).  new 
(4Kv),  (8)  (iv),  (V)  and  (vi), 
(s)(2)(v),  (u)(2)(v),  (v)(l)(iv). 
(aa)(7),  (bb)(3)  (iii).  (iv)  and 
(V)  and  (ll)(l)(iv)  added 37791 

(d)(1)  introductory  text,  (f)(1) 
introductory  text  and  (ii), 
(2),  (3),  (4)  introductory 
text,  (5)  introductory  text, 
(iii)  and  (iv),  (6)  introducto- 
ry text,  (ii),  (iii),  and  (vi),  (7) 
introductory  text,  (8)  intro- 
ductory text  and  (iv),  (9)  in- 
troductory text  and  (v),  (10) 
introductory  text,  (12)  intro- 
ductory text,  new  (iii)  and 
(iv),  (13)(ii),  (14),  (15)  intro- 
ductory text,  (ii).  (iv)  and 
(vU).  (g)  (1)  and  (3). 
(h)(l)(viii)  and  (2)(vU), 
(i)(lKii),  new  (2)(vi),  (3)(iv), 
(4)  (ii)  and  (iii),  (j)(3),  (k)(2) 
and  new  (3)(iv),  (1)(2)  (i),  (ii) 
and  (iii),  (m)(l)  (ii)  and  (iU). 
(o)(2),  new  (q)(5)(v),  (6)(iv), 
(7)  (i),  (ii)  and  (Ui),  and 
(8)(ii).  (s)(l)  and  (2)(U), 
(t)(l)  and  (2)(ii),  (u)(l)(iii). 
(2)  introductory  text  and 
(iv),  (3)  introductory  text 
and  (iii),  (v)(5)(iii).  (w)(l)(U) 
and  (2)(ii),  (z)(l)  introducto- 
ry text  and  (2),  (aa)  intro- 
ductory text  and  (1),  (bb)(l) 
introductory  text  and  (i). 
(2)(Ui).  (3)(ii)  and  (4)(U), 
(cc)(lXiv),  (2)(iii),  (dd)(l), 
(2)(i).  (3)(v)  and  (5)(i).  (ee),  ' 
(ff)  introductory  text  and 
(2).  (gg)(2),  (hh)(l)(iv), 
(3)(Ui),  new  (5)(i),  (8)(i)  and 
(13)(iv),     (ii)(2),     (ll)(2)(iv). 


(3)(lv) 

(mm)(2)|[)). 

(6)(iU) 

(niiKlK 

(oo)(7). 
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CHANGES  OCTOBER  1,  1987  THROUGH  MARCH  31,  1988 


ISS 


and  (4)(U). 

(3)(i),     (5)(iv). 

and  (7)(iii). 

(2)     and     (3). 

(qq)(5)(iii)  and  (6). 


Page 


■k 


(rrKlKili),  (2)(ii)  and  (3)(ii) 

and  (ss)  revised 37791 

(hKlMviil).  (bb)(3)(iil),  (dd)(l). 
and  (IDdlMiv)  correctly  des- 
ignated;   (t)    heading    and 

( v)(  5  Kiii)  corrected 41388 

32.22  (1)(3);  (q)(6)  (iii)  and  (iv), 
and  (ccKB)  removed:  (q)  (1) 
through  <6)  and  (cc)(3)  re- 
designated as  (q)  (2) 
through  <7)  and  (cc)(2) 37795 

(a)(4)(vi),  (dKlKiii).  (2)(vii). 
and  (UKvii).  (hXlXiii). 
(2)(v).  aMd  (4).  new  (q)(l). 
(s)(3),  I  (aa)(l)(iv),  and 
(qq)(3)  added 37795 

(a)(1)  and  C4)(iv).  (b)(1),  (d)(2) 
(iii)  and  <iv).  (4)(iii),  and  (5) 
(ii)  and  <iii).  (e)(4)(ii)  and 
(10)(U),  <h)(2)(ii)  and  (3)  (ii) 
and  (iii^i  (1)(2).  (n),  new 
(q)(4)  (i)i  through  (iii),  (6)  (i) 
and  (ii),  |knd  (7)  (i)  and  (iii), 
(u)(l),  (|d)(6).  (aa)(l)  intro- 
ductory text  and  (ii),  (cc)(l), 
(dd)(l),  (4)  introductory  text 
and  (6)[  introductory  text 
and  (ii)i  (ff)(6),  (jj)(2)(ii) 
and  (3),'  and  (ll)(l)(i)  re- 
vised  u 37795 

(d)(2)(iii),      (aa)(l)(ii),      and 

(gg)(3)  corrected 41388 

32.32  (c)(1)(H),  (h)(4),  (i)(4) 
(iii)  aotd  (v),  (1)(4). 
(aa)(2)(iipL  and  (ss)(4)(iv)  re- 
moved....  37796 

(c)(l)(iii),  ill)  (5)  and  (6),  (i)(4) 
(iv),  (vi)  and  (vii),  (r)  (1) 
through  (7),  (v)  through 
(tt),  neW  (z)(2),  (aa)(2)(iii), 
and  (ii)  (1)  through  (3)  re- 
designated as  (c)(l)(ii),  (h) 
(4)  and  fB),  (i)(4)  (iii),  (iv), 
and  (v),  it)  (2)  through  (8), 
(w)  through  (uu),  (z)(3), 
(aa)(2)(ii{),  and  (ii)  (2) 
through  ( jl) 37796 

(d)(2)(ix)  ahd  (4)  (v)  and  (vi), 
(h)(2)    (Vi)    and    (vii)    and 


NOTT 


Indicates  1988  page  numbers. 


Pace 
(5)(x),  (i)(6)(vU),  (o)(4).  new 
(r)(l),  (3)(vU),  (4)(iv),  (7)  (vi) 
and  (vii),  and  (8)(iv), 
(t)(2)(iii),  (u)(l)(iv)  and 
(2)(v),  new  (v),  new  (z)(2), 
(dd)  (3)  and  (4).  (gg)(2)(iv), 
new  (ii)(l),  (kk)(3),  (11)(2) 
(vlii)  and  (ix),  and 
(rr)(2)(iv),  (3Kv)  and  (4)(vii) 

added 37797 

(a)(3)  (ii),  (iii),  and  (iv),  (b)(1), 
(d)(2)  (ii),  (vi)  and  (vii)  and 
(4)  (ii)  and  (iv).  (h)(1),  (2)(v), 
(3)  (ii),  (iv)  and  (v),  (4)  (ii). 
(V),  and  (viii).  and  (5)  intro- 
ductory text,  (ii),  (iv),  (v), 
(vi).  and  (viii).  (IKl)  (ii),  (iii), 
(V),  (3)  (iv)  and  (vii),  (4)(ii) 
and  (6)  (iv)  and  (v),  (j)  (4) 
and  (5),  (n)  (1),  (2),  and  (3). 
(q)(l).  (r)(4)  (U)  and  (iii).  (7) 
(i),  (iii),  and  (iv),  and  (8)(iii), 
(t)(l),  new  (z)(l)(i)  and 
(3)(ii),  (bb)(2)(ii),  (ff)(l), 
(gg)  (1)  and  (4)(iU), 
(ll)(2)(vii),  (3)  (iv),  (vi)  and 
(vii),  and  (4)(vi),  (oo)(l)  (v) 
and  (vi)  and  (3)  (iv)  and  (v), 

(qq),  and  (rr)(l)(v)  revised 37797 

(t)(l)  correctly  designated 41388 

33.5  (a)(1),  (b)  and  (c)(2)  re- 
vised  14S9 

33.8  (a)(1),  (b)  introductory 
text,  (d)(1)  and  (e)(1)  re- 
vised; (d)  (5)  and  (6)  added 1489 

33.13  (b)  through  (1)  redesig- 
nated as  (c)  through  (m); 
(a)(1),  new  (c)(1),  (d),  (f)(1), 
(g)(1),  (h)(1),  (i)(l),  (1)  intro- 
ductory text  and  (1),  and 
(m)(l)  revised;  new  (b), 
(i)(6),  (1)(3),  and  (m)(4) 
added 1489 

33.14  (a)(1).  (d)(2),  (f)(1), 
(h)(2),  and  (i)(3)  revised 1489 

33.19  (a)(7)  revised;  (a)(8)  re- 
moved  1490 

33.22    (b)    (1)    and   (2),    (d)(1), 

(e)(1),  and  (f)(7)  revised 1490 

33.25    (a)(1)  revised 1490 

33.27  (a)(1)  revised 1490 

33.28  (b)  revised 1490 

33.37  <a),  (b),  and  (c)  redesig- 
nated as  (b),  (c),  and  (e); 

new  (a)  and  (d)  added;  new 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1987  THROUGH  MARCH  31,  19M 


TITLE  50  Chapter  I — Con.  Page 

(b)(1).  (c)~(l)  and  (3).  and 

(e)(2)  revised 1490 

33.41    (g)(1)  revised 1490 

33.44    (a)(1)  and  (d)(1)  revised 1490 

33.46    (a)(1),  (b)(1),  (c)(1),  and 

(e)(2)  revised;  (a)(7)  added 1490 

33.51    (a)  (1)  and  (2)  revised;  (a) 

(3)  and  (4)  added 1491 

33.53    (c)  redesignated  as  (d); 

new  (c)  added 1491 

33.55    (a)  (1)  and  (2)  revised 1491 

80    Authority  citation  revised 47571 

80.26    Added 47571 

Chapter  11 — National  Marin*  Fishar- 
!•*  Sarvic*,  National  Ocoanic  and 
Atmosphoric  Administration,  Do- 
partmont  off  Commorc* 

204.1  (b)  table  amended  (OMB 
numbers);  entries  trans- 
ferred from  604.1  (b)  table 36780 

(b)     table     amended     (OMB 

numbers) 38233 

216.3    Amended Mlt 

216.24  Permit  reauthoriza- 
tion  163S 

(e)  (1)  through  (5)  revised 8918 

217.12    Amended 37153 

222.31  (Subpart  D)  Added;  in- 
terim  44915 

222.41  (Subpart  D)  Redesig- 
nated as  Subpart  E;  inter- 
im  44915 

227.72    (e)(4)(ii)(E)  added 37154 

246    (Subchapter    E)    Heading 

revised 45341 

246    Added 45341 

254    Removed 36781 

267    Added 37155 

285    Temporary  regulations 8631 

Chapter  III — Intomationol  Regulatory 
Agondos  (Fishing  and  Whaling) 

301    Plan  approval 7528 

301.9    (c)  added 36941 

301.18    (b)  revised 3213 

301.20    (f)(2)  revised 3213 

371    Inseason  orders 49017 

380   (Subchapter  D  and  Part) 

Added 8768 

Note  taUlmtm  Indicates  1988  page  numbers. 


Chapter  VI — Fishery  Conservation 
and  Management,  National  Ocean- 
ic and  Atmospheric  Administration, 
Department  off  Commerce 

604    Removed 36780 

604.1  (b)  table  entries  trans- 
ferred to  204.1  (b)  table 
(OMB  numbers) 36780 

611    Inseason  adjustments 37463. 

38428,  41303 

Specifications 37464,  41560 

Inseason  adjustment  correct- 
ed  39329 

Temporary  regulations...43199.  44597 
Temporary    regulations    (cor- 
rected  46484 

Specifications 741, 

890,894 

Specifications  corrected 2147 

611.22  (a),  (b)(1),  (c)  and  (d)  re- 
vised  138 

Technical  correction 3401 

611.92  (b).  (c)(1)  heading  and 

(i)  revised 7759 

(c)(2)(U)(A)  amended 7762 

611.93  (b)(l)(ii)(E)  removed 
and  Table  1  amended; 
(b)(l)(ii)    introductory    text 

and  (A)  and  (iU)  revised 45969 

Effective  date  corrected 48362 

630.5    (b)  and  (c)  effectiveness 

extended  to  10-31-88 42295 

638.2  Amended 36781 

638.4  (a)(2)  and  (h)  amended 36781 

638.5  Introductory  text  amend- 
ed  36781 

638.6  (b)(2)  amended 36781 

638.22    (a)(2)  and  (c)  amended....  36781 
641.2    Amended 36781 

Corrected 37799,  39537 

641.5  (h)  introductory  text  cor- 
rected  37799 

641.8    (d)(1)  footnotes  1  and  2 

amended 36781 

642    Temporary  regulations 42296, 

47724,  49162.  49415 

Temporary  regulations 3401 

649.2    Amended 46091 

649.4    (a)     (1),     (2)     and     (3) 

amended;  (d)  revised 46091 

649.7  (a)  introductory  text  and 
(b)(2)  amended;  (a)(5)  re- 
vised; (c)  added 46091 
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MANGES  OaOBER  1,  1987  THROUGH  MARCH  31,  1988 


649.20  (a)  tmended;  (b)  and  (c) 
revised;  (f )  removed 46091 

649.21  (aXl)  revised;  (a)  intro- 
ductory text,  (b)  introducto- 
ry text  and  (4)  (i),  (ii),  (iii), 
and  (iv).  and  (c)(1)  amended; 
(c)  introductory  text,  (1),  (2) 
and  (3)  and  (d)  redesignated 
as  (c)(]l)  introductory  text, 
(i).  (ii),  imd  (iii)  and  (dKl); 
new  (c)a)  introductory  text 
amended;  new  (c)(2)  and 
(d)(2)  a4ded 46091 

649.22  (b)CjJ)  amended 46091 

650    Temp<^rary  regulations 44130 

650.4    (d)  revised 46485 

650.22  (b)(l.)  correctly  desig- 
nated....,;  39537 

651.3  (c)  corrected 37159 

651.4  (a)(1)  corrected 39537 

651.6  (e)  corrected 39537 

651.20  (b)(i;)  suspended;  (a)(3), 
(b)(4),  and  Figure  5  added; 
interim  emergency  eff .  to  3- 
31-88.....I.* 5774 

651.21  (a)($t>  introductory  text 
and  (4)  corrected;  (b)(2)(ii) 
correctly  designated 39537 

651.23  (a)(l>  table  corrected 37159 

651.25    (a)  and  (b)  corrected 37159 

652    Tempotaary  regulations 39921, 

47008 

Inseason  adjustments 49019 

Harvest  qikotas t691 

652.23    (b)(2)(i)  revised 4«30 

653.7  (a)  (ax  (17)  through  (19), 
(21)  and  (22)  suspended;  (c) 
added;    ititerim    emergency 

eff.  to  3-!30-88 24« 

(a)  (8).  (17)  through  (19).  (21) 
and  (22>  isuspension  and  (c) 
addition  Interim  emergency 
effectiveness  extended  to  6- 
28-88 _i 73M 

653.21  Suspended;  interim 
emergency  eff.  to  3-30-88 246 

SuspensioQ  interim  emergen- 
cy effectiveness  extended  to 
6-28-88 73M 

653.22  (b).  (d)  and  (e)  suspend- 
ed; (f)  added;  interim  emer- 
gency eff.  to  3-30-88 246 

(b),  (d)  an<|  (e)  suspension  and 
(f)   addijion   interim   emer- 

NoTE  ■■idfBit  Indicates  1988  page  numbers. 
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pm» 


gency      effectiveness      ex- 
tended to  6-28-88 73M 

653.23    (a)  corrected 36863 

Suspended;  interim  emergen- 
cy eff.  to  3-30-88 246 

Suspension  interim  emergen- 
cy effectiveness  extended  to 
6-28-88 73M 

654.2  Amended 36781,  36941 

654.3  (b)  amended 36781 

654.4  (b)(2)  amended 36781 

654.6    (b)  amended 36782 

654.20  (c)  amended ^ 36782 

654.22  (a)(2)   and   (b)   amend- 
ed  36782 

654.23  (a)  amended 36782 

655    Specifications 45197 

Specifications 6991 

657    Added 4993 

661.1  Revised 49020 

661.2  (a)  revised 49020 

661.3  Amended 49020 

661.21  (a)  amended 49021 

661    Appendix  II  amended 49021 

663    Restrictions 37466,  38429 

Temporary  regulations 41304, 

42445,  45455 

Specifications 246 

Restrictions 24S 

672    Inseason  adjustments 37463, 

38428,  41303,  42114 
Inseason  adjustment  correct- 
ed  39329 

Specifications 41560 

Temporary  regulations 43199. 

43917,  45342,  48691 
Specifications 890 

672.2  Amended;  interim  emer- 
gency eff.  to  6-7-88 7940 

Corrected 9773 

672.3  (a)  revised 7759 

672.5    (a)  (1)  and  (2)  revised 49022 

Technical  correction 991 

(a)(3)(iv)  introductory  text  re- 
vised; (a)(3)(iv)  (E)  ajid  (P) 
redesignated  as  (a)(3)(iv)  (P) 
and  (G);  new  (a)(3)(iv)  (E) 

and  (H)  and  (v)  added 7760 

672.20  (a)(2)(i)  redesignated  as 
(a)(2)(ii);  (a)(2)  introductory 
text,  (c)(1),  (d)(2)  and  (5)(i) 
and  (e)(1)  revised;  new 
(a)(2)(i)  added;  (f)(2)(i) 
amended 774© 


156  LSA— UST  OF  CFR  SECTIONS  AFFECTED 
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TITLE  50  Chopter  VI— Con.  Page 

(a)(2)(ii)  introductory  text, 
(A)  and  (B),  (b)(1).  (c)(2)  (i). 
(ii),   and   (iii)   (A)   and   (B) 

amended 7762 

672.22    (a)(l)(iii).  (2)(i)(B)  and 

(iii)  and  (3)(vi)  amended 7762 

672.24    (b)  (1)  and  (2)  revised «650 

(b)  (1),  (2).  and  (3)  (i)  and  (U) 

amended 7762 

675    Specifications 37464 

Temporary  regulations 44597 

Temporary  regulations  cor- 
rected  46484 

Specifications 894 

Specifications  corrected 2147 

Temporary  regulations 4178, 7»41 

675.5    (a)  (1)  and  (2)  revised 49022 

Technical  correction 991 

(a)(3)(iv)  introductory  text  re- 
vised; (a)(3)(iv)  (E)  and  (P) 
redesignated  as  (a)(3)(iv)  (F) 
and  (G):  new  (a)(3)(iv)  (E) 

and  (H)  and  (v)  added 7761 

675.20  (b)  heading  and  (c)(1) 
revised:  (b)(3)  added;  eff.  in 

part  to  12-31-89 45969 

Effective  date  corrected 48362 

681    Heading^  revised 47574 

681. 1  Revised 47574 

681.2  Amended 47575 

681.4  (a)  (1)  and  (k)  amended; 
(b)(2)  (ix)  through  (xiv)  re- 
vised; (b)(2)  (XV)  through 
(xxi)  added 47575 

681.5  (a)  introductory  text,  (1). 
(2).  and  (4).  (b)  introductory 
text,  and  (c)  introductory 
texi  amended;  (b)(1)  (iv), 
(V),  and  (d)  removed;  (b)(1) 
introductory   text,    (i),   (ii), 

and  (iii),  and  (2)  revised 47575 

681.7  (a)  (1),  (7),  and  (12), 
(b)(1)  introductory  text,  (2), 
(3).  and  (4),  and  (c)(1)  intro- 
ductory text,  (2),  (3)  and  (4) 

amended 47575 

681.10    (b)  amended 47575 

681.20  Nomenclature  changes....  47575 

681.21  Revised 47575 

681.22  Nomenclature  change 47575 

681.23  (b)  amended 47575 

681.24  (a)  and  (b)  amended;  (c) 

and  (d)  added 47575 

681.25  Nomenclature  changes....  47575 

Note:  ■■ldfuc«  indicates  1988  page  numbers. 


Page 

681.26  (a)  amended 47575 

681.27  (a),  (b),  and  (d)  intro- 
ductory text  amended. 47575 

681.28  (a)  introductory  text 
amended „ 47575 

681.30    Nomenclature  changes....  47575 
681.32    Nomenclature  change 47575 

681.34  Nomenclature  change 47575 

681.35  Nomenclature  change 47575 

683.24  (a)  introductory  text  re- 
vised; (d)  (1)  and  (2)  redesig- 
nated as  (d)  (2)  and  (3);  new 

(d)(  1 )  added 38103 

Title  50— Proposed  Rules: 

13 38803,48948 

4437 

liZZZZZZl^^lZZZZZZZZZ...  37424. 

37640,  39255,  43921,  44450,  44453, 
44578.  44580.  44583,  44922.  45976, 
46106.  46334,  46336,  48552 
1929, 


9901, 
9672 


5022,  5434,  559t,  5736.  5740,  9460, 


18.. 


.3473 


20 47428,49449 

42,  1645,6353,  7702 

21 38803.  47428.  48948 

4437,  9731 

23 43924,  45469 

33 ~ 37186 

91 6933 

216 49450 

226 S30 

228 3473 

253 44922,  47990 

301 41485 

156,3933 

380 3734 

402 3473 

6ii.!!!!.!!""!!!I"!!.!42408. 44154,  M^ 

630 _ 38804 

638 38804 

640 38804 

641 - 38804 

5309 

642 38804 

645 38804 

646 38804.  42125 

649 38804 

650 37487,  38804.  39259 

10362 

652 38804 

M5 

653....... 10131 

654 38804 

655 38804.  47034 

657 41486.43925 

658 38804,  47615 

366 


MAftCH  19M  157 

CHANGES  OCTOtER  1,  19t7  THROUGH  MARCH  31,  19M 


661.. 
663. 


669.. 
672.. 


.39259 
.38804,  39259/45668 


38804 

.38804.  44154.  45215.  48303 
" 627,  STM 


»'* 38804 

875 38M4.  44157.  45215.  48303 

f'S 38804 

«»0 38804 

■■ low 

Wl 38490.  38804 

8«3 38804 


Note  ■ilOin  iiijlcstes  1988  page  numbers. 
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PAtALLEL  TABLE  OF  AUTHOMTIES  AfW  RULES 


Additions  to  Tobl*  i,  Jcmwcny  through  March  1988 


This  table  lists  the  sections  of  the  U.S.  Code,  U.S.  Statutes  at  Large,  Public  Laws, 
and  Presidential  documents  which  are  being  added  to  Table  I  as  a  result  of  author- 
ity citations  carried  in  the  Fodorol  Rogistor  from  January  through  March  1988. 
Recent  legislation  is  carried  by  public  law  number. 

Table  I  is  in  the  CFR  Index  and  Finding  Aids  revised  as  of  January  1,  1987.  Ad- 
ditions during  1987  are  in  the  December  1987  LSA  (List  of  CFR  Sections  Affected). 

In  order  to  determine  the  Fodoral  Rogittor  page  number  of  a  parallel  CFR  cita- 
tion, consult  this  LSA  and  the  appropriate  Annual  Issue  of  the  LSA  for  that  CFR 
title. 


U.S.  Code:  CPR 

5  U.S.C.: 

551—557 18  Part  388 

552 7  Parts  2902, 

2903,  3800,  3801,  4000,  4001 

28  Part  701 

38  Part  1 

39  Part  946 

553 21  Parts  340,  349,  640 

702-704 21  Part  640 

5514 49  Part  92 

8474 5  Part  1620 

7  U.r  C: 

61 7  Part  1 

87e 7  Part  1 

136  et  seq 40  Part  31 

136w 40  Part  2 

941  et  seq 7  Part  1610 

1461—1469 7  Part  719 

1506 7  Part  455 

1516 7  Part  455 

2908 7  Part  1 

4610 7  Part  1 

4815 7  Part  1 

4910 7  Part  1 

8  IT  S  C  * 

lioi  note 8  Part  245a 

1103 8  Part  286 

28  Part  44 

1251 8  Part  242 

1356 8  Part  286 

10  U.S.C.: 

113 32  Part  278 

133 32  Part  374 

1041 32  Part  887 

1076a 32  Part  199 

8013 32  Part  884 

12  U.S.C: 

1  et  seq „ 12  Part  34 

93a 12  Part  18 

161 12  Part  18 

1701J-3 12  Part  34 

1701q 24  Part  247 

1701s 24  Part  247 

1715 24  Part  204 


12  U.S.C.— Con.  CPR 

1715b 24  Parts  247.  251 

1715Z 24  Part  247 

1715U 24  Part  203 

1715Z-1 24  Part  247 

1818 12  Part  18 

15  U.S.C.: 

634 13  Part  143 

687 13  Part  108 

695— 697b 13  Part  108 

2601  et  seq 40  Part  31 

16  U.S.C.: 

469  et  seq 7  Part  656 

470  et  seq 7  Part  656 

742a— 742J-1 50  Part  10 

1361—1384 50  Part  10 

1401—1407 50  Part  10 

1801  et  seq ~ 50  Part  657 

2431  et  seq 50  Part  380 

3371—3378 50  Part  10 

3844 7  Part  1940 

18  U.S.C.: 

3061 39  Part  232 

3621—3622 28  Part  544 

3621 28  Part  541 

4042 28  Part  66 

4351—4353 28  Part  66 

19  U.S.C.: 

58b 19  Part  122 

66 19  Part  122 

1433 19  Part  122 

1436 19  Part  122 

1459 19  Part  122 

1590 19  Part  122 

1624 19  Part  122 

1644 19  Part  122 

20  U.S.C.: 

959 45  Parts  1157,  1174 

961—968 45  Part  1183 

1401 34  Part  333 

1461—1462 34  Part  333 

1472 33  Part  333 

3485 34  Part  3 

3474 34  Part  80 


PARALLEL  TABLE 


20  U.S.C.-C^On. 
4011 

21  U.S.C.: 

348 

351 

352 

353 

odd , 


357... 
360... 
360c.. 
360e. 
360J.. 
371.... 


376 

881 

6151 

22  U.S.C.: 

2658 

3611 

23  U.S.C.: 

111 

315 

25  U.S.C.: 
396  et  seq. 

396aetseq, 

2101  et  seq 


26  U.S.C.: 

52 

67 

860G 

2662 

6036 

6323 

29  U.S.C.: 

175a. 

631 

1579 

30  U.S.C.: 
181  et  seq.. 
351  et  seq.. 
1001  et  seq 


1201  et  seq 
1701  et  seq 

31  U.S.C.: 

321 

3711 

3717 

3801—3812. 


6505. 
9701.. 


CPR 
.40  Part  31 


...  21  Parts  340,  349,  640 

21  Part  60 

...  21  Parts  201.  640,  892 
...  21  Parts  340,  349,  640 

21  Part  60 

....  21  Parts  60,  340,  349, 
606,  610,  640 

21  Part  60 

21  Parts  640.  892 

21  Part  892 

21  Parts  60,  892 

21  Parts  60,  892 

....  21  Parts  60,  340,  349. 
640,  892 

21  Part  60 

28  Part  50 

26  Part  55 


.22  Part  135 
...35  Part  60 


.23  Part  645 
.23  Part  635 


.30  Parts  202. 

203.  207.  241 
.30  Parts  202, 

203.  207.  241 
.30  Parts  202, 

203.  207,  241 


26  Parti 

26  Parti 

26  Part  1 

...26  Part  26 
.26  Part  301 
26  Parti 


29  Part  1470 

,  29  Parts  1625. 1627 
20  Parts  626-631 


30  Part  207 

.30  Parts  202.  203.  207 
30  Parts  202, 

203.  207.  241 
.30  Parts  724.  845.  846 
30  Parts  202, 

203,  207,  241 


31  Part  25 

.22  Part  1506 

15  Part  4 

43  Part  35 

49  Part  31 
...23  Part  635 
...  18  Part  154 
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33  U.S.C.: 

1231 33  Parts  126, 127 

1251  et  seq 40  Part  31 

1318 40  Part  425 

1401  et  seq 40  Part  31 

35  U.S.C.: 
156 21  Part  60 

38  U.S.C.: 

210 38  Part  43 

211 38  Part  21 

524 38  Part  21 

612 38  Part  43 

1401  et  seq 38  Part  21 

1401—1402 38  Part  21 

1411—1416 38  Part  21 

1421—1423 38  Part  21 

1431—1433 38  Part  21 

1434—1674 38  Part  21 

1783 38  Part  21 

1816 38  Part  36 

3302 38  Part  1 

3504—3505 38  Part  21 

39  U.S.C.: 

401 39  Part  946 

404 39  Part  946 

2003 39  Part  946 

3001 39  Part  946 

40  U.S.C.: 

474 48  Part  5706 

486 48  Parts  412,  447 

42  U.S.C.: 

216 45  Part  73 

262 21  Part  60 

264 21  Part  640 

297-1 42  Part  57 

300f  et  seq 40  Part  31 

402 42  Part  406 

416 42  Part  424 

426— 426a 42  Part  406 

426-1 42  Part  406 

1302 42  Parts  418,  424 

1338 42  Part  482 

1395f— 1395g 42  Part  424 

1395g 42  Parts  412,  418 

13951— 1395Z. 42  Part  406 

1395n 42  Part  424 

1395U 42  Part  424 

1395X 42  Part  424 

1395CC 42  Part  424 

1395gg— 139511 42  Part  424 

1396— 1396a 42  Part  482 

1437a 24  Part  247 

1437c 24  Part  247 

1437f 24  Part  247 

1704 20  Part  61 

1759— 1759a. 7  Part  225 

1785 7  Part  225 

1870 45  Part  602 
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42  U.S.C.— Con.  CPR 

1973b 28  Part  55 

1973J 28  Part  55 

1973aa-la 28  Part  55 

1973aa-2 28  Part  55 

3535 24  Parts  85.  203,  885 

3711  et  seq 28  Part  66 

4321  et  seq 33  Part  230 

4601  note 24  Part  42 

4951  et  seq 45  Part  1234 

5060 45  Part  1234 

5601  et  seq 28  Part  66 

5846 10  Part  61 

6901  et  seq 40  Part  31 

7401  et  seq 40  Part  31 

9601  et  seq 40  Part  31 

9617 40  Part  35 

9831  et  seq 45  Part  1301 

10601  et  seq 28  Part  66 

11013 40  Part  372 

11028 40  Part  372 

11411 45  Part  12 

43  U.S.C.: 

1301  et  seq 30  Parts  202, 

203,  207,  241 

1331  et  seq 30  Part  207 

1801  etseq 30  Parts  202, 

203,  207,  241 

44  U.S.C.: 

2104 36  Part  1207 

45  U.S.C.: 

362 20  Part  346 

46  U.S.C.: 

1333 46  Part  107 

3306 46  Parts  34,  76, 

95,  146,  176.  181.  193 
10104 46  Part  109 

46  U.S.C.  App.: 

841 46  Part  550 

1114 46  Part  308 

1282—1283 46  Part  308 

1289 46  Part  308 

49  U.S.C: 

322 49  Part  18 

1348 14  Part  47 

1421 14  Part  47 

1481 14  Part  47 

1509 19  Part  122 

1655 14  Part  47 

2701  et  seq 49  Parts  386.  389 

10301 49  Part  1001 

10321 49  Parts  1001,  1331 

10721 49  Part  1331 

49  U.S.C.  App.: 

1672 49  Part  190 

1677 49  Part  190 

1679a 49  Part  190 

1679b 49  Part  190 

1680—1681 49  Part  190 

1804 .49  Part  190 


49  U.S.C.  App.— Con.  CPR 

2002 49  Part  190 

2006—2010 49  Part  190 

U.S.  Statutes  at  Large: 
98  Stat.: 

1257 45  Part  2202 

101  Stat.: 

260 26  Part  41 

700 45  Parts  2201,  2202 

1330 29  Part  2619 

Public  Laws: 

98-101 45  Part  2015 

98-502 43  Part  12 

99-108 38  Part  21 

99-145 38  Part  21 

99-194 45  Part  2015 

99-205 12  Part  620 

99-238 38  Part  21 

99-509 43  Part  35 

99-570 22  Part  303 

28  Part  32 

99-591 5  Part  1620 

28  Part  32 

99-592 29  Parts  1625.  1627 

99-603 8  Part  245a 

45  Part  402 

100-17 24  Part  42 

49  Part  661 

100-34 30  Parts  723, 

724.  800.  845.  846.  910.  912.  921, 
922.  933.  937.  939.  941.  942.  947 

100-77 38  Part  21 

45  Part  12 

100-94 45  Parts  2201.  2202 

100-202 5  Part  630 

7  Part  247 

13  Part  125 

31  Part  25 

39  Part  232 

100-203 7  Parts  1610.  1786 

29  Part  2610 

100-204 8  Part  245a 

100-233 12  Part  620 

100-238 5  Part  1620 

100-293 29  Part  2619 

Presidential  Documents: 

Executive  Orders 

1514 33  Part  230 

10450 35  Part  60 

11541 38  Part  43 

11991 33  Part  230 

12127 44  Part  13 

12148 44  Part  13 

12356 35  Part  60 

12548 36  Part  222 

12580 ., 40  Part  35 

12600 36  Part  902 

44  Part  5 


Reorganization 
1950  Plan 


Plans: 
No.  5 
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CFR     Reorganization  Plans— Con.  CPR 

1978  Plan  No.  3 44  Part  13 


15  Part  4 
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Removals  from  Tabic  I,  January  through  March  1988 

This  table  lists  the  sections  of  the  U.S.  Code,  U.S.  Statutes  at  Large,  Public  Laws, 
and  Presidential  documents  which  are  being  removed  from  Table  I  as  a  result  of 
documents  published  in  the  Fodoral  Rogittor  from  January  through  March  1988. 

Table  Lis  in  the  CFR  Index  and  Finding  Aids  revised  as  of  January  1,  1987.  Re- 
movals during  1987  are  in  the  December  1987  LSA  (List  of  CFR  Sections  Affected). 

In  order  to  determine  the  Fodoral  Rogittor  page  number  of  a  parallel  CFR  cita- 
tion, consult  this  LSA  and  the  appropriate  Annual  Issue  of  the  LSA  for  that  CFR 
title. 


U.S.  Code:  CFR 

5  U.S.C.: 
559 49  Part  1181 

7  U.S.C.: 

136v 40  Part  2 

601—674 7  Part  1136 

931  et  seq 7  Part  1610 

1281  note 7  Part  719 

1305....- 7  Part  719 

1309 7  Part  719 

1441  note 7  Part  719 

1801  note 7  Part  719 

1838 7  Part  719 

8  U.S.C.: 

1101 8  Part  214 

10  U.S.C.: 
8012 32  Parts  884.  887 

12  U.S.C.: 

1  et  seq 12  Parts  18,  2»,  30 

93a 12  Parts  29,  30 

371 12  Parts  29,  30 

1701J-3 12  Part  30 

1707 24  Part  251 

14  U.S.C.: 

632 46  Parts  2.  146 

15  U.S.C.: 

631  note 13  Part  108 

16  U.S.C.: 

470  et  seq 33  Part  230 

668 50  Part  10 

1451  et  seq 30  Part  251 

1544—1545 50  Part  10 

18  U.S.C.: 

43—44 50  Part  10 

19  U.S.C.: 

66 19  Part  6 

1202 19  Part  6 

1322 19  Part  6 

1431 19  Part  6 

1448 19  Part  6 

1450—1451 19  Part  6 

1551—1553 19  Part  6 

1644 19  Part  6 

20  U.S.C.: 

1119b— 11 19b-5 34  Part  322 

1424 34  Part  305 

1451—1453 34  Part  333 


20  U.S.C.— Con.  CFR 
3474 _ 34  Part  322 

21  U.S.C.: 

321 21  Part  201 

23  U.S.C.: 

135 23  Part  635 

26  U.S.C.: 

2621 26  Parts  26.  26a 

7805 26  Part  26a 

29  U.S.C.: 

628 29  Part  1627 

1501  et  seq 20  Parts  626-631 

30  U.S.C.: 

189 30  Part  207 

301—306 30  Parts  202.  203.  241 

359 30  Part  207 

396 30  Part  202 

1201  et  seq 36  Part  902 

31  U.S.C.: 

3716 15  Part  4 

6505 23  Part  635 

8701 18  Part  154 

33  U.S.C.: 
1903 46  Part  2 

39  U.S.C.: 

402 39  Part  232 

3061 39Part  232 

4001—4802 _ 39  Part  946 

40  U.S.C.: 

471  et  seq 30  Parts  202.  203.  241 

42  U.S.C.: 

216 21  Part  640 

1396a— 1396b 45  Part  301 

1396d 42  Part  482 

1396k 45  Part  301 

1701 20  Part  61 

1704 20  Part  62 

1706 20  Part  62 

1760 7  Part  225 

1771—1772 ......7  Part  225 

1859a 7  Part  225 

2201g 10  Part  81 

2921  et  seq ., 45  Part  1301 

3535 24  Part  43 

4321  et  seq 30  Parts  202.  203.  241 

4601-4655 24  Part  43 
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1<3 


42  U.S.C.— ( 
4602—465$ 
5446.... 

43  U.S.C 
1333.... 
1457.>. 

44  U.S.C 
3507...., 

45  U.S.C, 

362 , 

797 

907 

1004 

46  U.S.C. 
91-92. 

170 

363 

367 

369 

375 


<J<)n. 


390b 

391—392., 


391a.. 
395.... 
399.... 
404.... 
416.... 


435. 
445. 
451. 
481., 


489 

526p , 

1114 

1281—1294. 
1333 


2113. 
3703. 


4104 

6101 

8105 

46  U.S.C. 

86 

88a 


App. 


46  Parts  2.  107. 108 

30  Parts  202,  203,  241 


CPR 
.24  Part  42 
.  10  Part  61 


.46  Part  146 

.20  Part  359 
.20  Part  359 
.20  Part  359 
.20  Part  359 


19  Part  6 

46  Parts  146. 147 

46  Parts  76, 193 

46  Parts  76. 193 

46  Part  146 

46  Parts  34,  76,  95, 

146,  147.  176.  181.  193 
...46Parts76,  176,  181 

46  Parts  76.  176. 

181.  193 
...46Parts34.  146.  147 

46  Parts  76.  193 

46  Part  176 

...46  Parts  76. 176. 181 
46  Parts  34,  76,  95, 

146,  147,  176,  181,  193 
.  46  Parts  176,  181.  193 

46  Part  193 

46  Part  176 

46  Parts  34.  76. 

181.  193 

46  Part  76 

46  Parts  76.  193 

46  Part  308 

46  Part  308 

46  Parts  76.  108. 

109.  176.  181 

46  Parts  71.  189 

46  Parts  2,  31, 

58,91 

46  Part  2 

46  Part  167 

46  Parts  2,  167 


.46  Part  2 
.46  Part  2 


46  U.S.C.  App.— Con.  CPR 

841a. 46  Part  550 

845 46  Part  550 

846 46  Part  550 

1295f— 129Sg 46  Part  2 

49  U.S.C.: 

5b— 5c 49  Part  1331 

12 49  Part  1331 

1341 14  Part  150 

1474 19  Part  6 

1509 19  Part  6 

1624 19  Part  6 

1655 46  Parts  34,  76,  95, 

146,  176.  181.  193 

1672 49  Part  190 

1677 _ 49  Part  190 

1679 49  Part  190 

1679b 49  Part  190 

1680—1681 49  Part  190 

1803—1804 46  Part  146 

1804 49  Part  190 

1808 46  Part  146 

2002 49  Part  190 

2006—2010 49  Part  190 

10326 49  Part  1150 

10903 49  Part  1150 

50  U.S.C.: 

198 46  Parts  2,  34. 

76.  95.  147 
Public  Laws: 

98-8 34  Part  304 

98-199 34  Part  304 

99-272 20  Part  359 

Presidential  Documents: 

Executive  Orders: 

11239 46  Parts  34.  76.  95. 

141,  147.  193 

11593 7  Part  656 

12065 35  Part  60 

12234 46  Part  2 

12356 ; 8  Part  242 

12589 5  Part  630 

Directives: 
May  17.  1972 35  Part  60 

Reorganization  Plans: 

1950  Plan  No.  3 30  Parts  202. 

203  241 
1950  Plan  No.  19 20  Part  62 
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1987 

10357-10556 Apr.  1 

10557-10724 2 

10725-10874 3 

10875-11018 6 

11019-11184 7 

1 1 185-1 1452 8 

11453-11610 9 

11611-11806 10 

11807-11980 13 

1 1981-12128 14 

12129-12362 15 

12363-12510 _ 16 

12511-12896 17 

12897-13068 20 

13069-13214 21 

13215-13424 22 

13425-13624 23 

13625-13822 24 

13823-15294 27 

15295-15484 28 

15485-15698 29 

15699-15934 30 

15935-16228 May  1 

16229-16366 4 

16367-16804 5 

16805-17282 6 

17283-17386 7 

17387-17536 8 

17537-17746 1 1 

17747-17914 12 

17915-18186 13 

18187-18334 14 

18335-18542 15 

18543-18686 18 

18687-18900 19 

18901-19128 20 

19129-19258 21 

19259-19478 22 

19479-19714 26 

19715-19830 27 

19831-20052 28 

20053-20370 29 

20371-20590 June  1 

20591-20694 2 

20695-21000 3 

21001-21238 4 

21239-21492 5 

21493-21650 8 

21651-21930 9 

21931-22286 10 

22287-22430 1 1 

22431-22628 12 

22629-22752 15 

22753-23006 16 

23007-23 164 17 

23165-23264 18 

23265-23420 19 

23421-23536 22 


23537-23628 June  23 

23629-23778 24 

23779-23930 25 

23931-24126 26 

24127-24274 - 29 

24275-24442 30 

24443-24970 July  1 

24971-25192 „ 2 

25193-25344 6 

25345-25578 7 

25579-25860 _  8 

25861-25962 9 

25963-2«126 10 

26127-26292 13 

26293-26468 . 14 

26469-26662 15 

26663-26934 „....  16 

26935-27184 17 

27 185-27322 20 

27323-27524 21 

27525-27660 22 

27661-27776 23 

27777-27984 24 

27985-28122 27 

28123-28238 28 

28239-28442 29 

28443-28532 30 

28533-28680 31 

28681-28814 Aug.  3 

28815-28958 4 

28959-29172 5 

29173-29362 6 

29363-29496 7 

29497-29654 10 

29655-29832 1 1 

29833-30124 12 

30125-30324 13 

30325-30652 14 

30653-30878 17 

30879-31026 18 

31027-31372 19 

31373-31600 20 

3 1601-3 1748 21 

3 1749-3 1974 24 

3 1975-321 16 25 

32117-32286 26 

32287-32528 27 

32529-32774 28 

32775-32906 31 

32907-33216 Sept.  1 

33217-33398 2 

33399-33570 3 

33571-33796 4 

33797-33914 8 

33915-34192 9 

34193-34372 10 

34373-34616 11 

34617-34760 14 

34761-34890 15 
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34891-3505i 

35059-3521' : 

35215-3539' : 

35395-3552!  I 

35523-35671  i 

35679-3590' : 

35905-3600(! 

36009-3621!  I 

36213-36381; 

36389-3656!! 

36563-36741; 

36749-3688( 

36889-3712^ 

37125-3726^ 

37265-3742J 

37429-3759< 

37597-3776( 

37761-3791( 

37917-3807^ 

38075-3821( 

38217-3838i 

38389-3873( 

38739-3890: 

38903-39204 

39205-3949S 

39493-3961( . 

39611-3989f . 

39899-4128e . 

412Q7-4139f . 

41399-4155( . 

41551-41684 . 

41685-4194: . 

41943-4207: . 

42073-4226{ . 

4226e-4242C . 

42421-42528 . 

42529-4304C . 

43041-43182 . 

43183-43314 . 

43315-4354C . 

43547-4371C . 

43719-43842 . 

43843-44090. 

44091-44374. 

44375-44590. 

44591-44850 . 

44851-44966 . 

44967-45140. 

45141-45308 . 

45309-45442. 

45443-45596. 

45597-45800. 

45801-45934. 

45935-46050. 

46051-46342. 

46343-46444. 

46445-46584. 

46585-46730. 

46731-46982. 


165 


.Sept.  16 

17 

18 

21 

22 

23 

24 

25 

28 

29 

30 

Oct.  1 

2 

5 

6 

7 

8 

9 

13 

14 

15 

16 

19 

20 

21 

22 

23 

26 

27 

28 

29 

30 

Nov.  2 

3 

4 

5 

6 

9 

10 

12 

13 

16 

17 

18 

19 

20 

23 

24 

25 

27 

30 

Dec.  1 

2 

3 

4 

7 

8 

9 

10 


46983-47364 Dec.  11 


47365-47544. 
47545-47686. 
47687-47890. 
47891-48078. 
48079-48178. 
48179-48390. 
48391-48510. 
48511-48660. 
48661-48792. 
48793-48958. 
48959-49128. 
49129-49340. 
49340-49654. 


14 
15 
16 
17 
18 
21 
22 
23 
24 
28 
29 
30 
31 


19M 


1-106 Jan.  4 

107-230 „ 5 

231-398 6 

399-486 7 

487-608 8 

609-732 11 

733-772 12 

773-854 13 

855-998 14 

999-1330 15 

1331-1466 19 

1467-1600 20 

1601-1738 21 

1739-1908 22 

1909-1996 25 

1997-2212 26 

2213-2476 27 

2477-2578 28 

2579-2718 29 

2719-2816 Feb.  1 

2817-2994 2 

2995-3182 3 

3183-3324 

3325-3570 

3571-3720 

3721-3844 

3845-3996 

3997-4104 

4105-4372 

4373-4588 

4589-4826 

4827-4952 

4953-5148 

5 149-5268 

5269-5356 

5357-5566 

5567-5748 

5749-5968 

5969-61 14 


4 

5 

8 

9 

10 

11 

12 

16 

17 

18 

19 

22 

23 

24 

25 

26 

29 

6115-6552 Mar.  1 

6553-6782 2 

6783-6964 3 

6965-7176 , 4 
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6177-7324 „ Mar.  7 


7325-7488., 
7489-7722. 
7723-7874. 
7875-8140. 
8141-8420. 
8421-8610*. 
8611-8744. 
8745-8858. 


8 
9 
10 
11 
14 
15 
16 
17 


ooaa-jTvao ». 

9099-9280 „. 

9281-9422 

ai€u.  xo 

21 

22 

9423-9594 

23 

9595-9758 

24 

9759-9852 

25 

9853-10054 

28 

10055-10240 

10241-10356 

10357-10518 

29 

30 

31 

1988 


O 


UMI 


Mar.  18 
21 
22 
» 
24 
2S 
28 
29 
M 
SI 


AP 


Unitec 
Gover 
Printin 

SUPERm 
OFOOCU 


OFRQAL 


LSA 

List  of  CFR  Sections  Affected 


April  1988 


United  States 
Government 
Printing  Office 

SUPERMTEf4tNT 
WaMnglDn.  DC  20402 


SECOND  CLASS  NEWSPAPER 


as.  QoMmMnI  MMjng  OMm 
(SSN  0007-a329 
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1988 


UMI 


1  ■   '  . 

i 

I  -  -   _ 

\ 
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LSA 

List  of  CFR  Sections  Affected 


April  1988 


Titles  1-16 

Changes  January  4,  1 988 
through  April  29,  1988 

Titles  17-27 

Changes  April  1,  1988 
through  April  29,  1988 

Titles  28-41 

Changes  July  1,  1987 
through  April  29,  1988 

Titles  42-50 

Changes  October  1,  1987 
through  April  29,  1988 

Parallel  Table  of 
Authorities  and  Rules 
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There 
saved:  tti 
is  the  A] 
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LSA— UST  Of  CHt  SECTIONS  AFFECTED 

The  LSA  (list  of  CFR  Sections  Affected)  is  a  montiily  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regulations  (CFR)  to  amendatory  actions  pub- 
Ushed  in  the  redetal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are 
listed  at  the  etid  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CiTR  i^i  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 

To  bring  ttlese  regulations  up  to  date,  consult  the  most  recent  ISA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  voliune 
you  are  usiil|.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED 
appearing  ii^  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  chan$ts  published  after  the  final  date  included  in  this  publication. 

■eldfoM  pat0  numbers  under  a  particular  title  indicate  that  the  page  numbers 
span  2  years,  loldfaw  is  used  to  distinguish  the  current  year  from  the  previous 
year. 

Cite  a  page  reference  from  this  publication  as  52  FR  for  1987  page  numbers 
and  53  FR  fbt  1988  page  numbers.  Example:  24727  cite  as  52  FR  24727;  sxn  cite 
as  53  FR  52710. 


ISSUES  TO  ^  SAVED 

There  is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved;  the  D  BCEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue 
is  the  ANNl^  for  TiUes  17-27;  the  JX7NE  issue  is  the  ANNUAL  for  Titles  28- 
41;  the  SEF^EMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES 
to  be  saved  ite  clearly  designated  on  the  cover. 


PARALLEL  T^BLE  OF  AUTHORITIES  AND  RULES 

Following  Title  50  is  an  update  to  Table  I— Parallel  Table  of  Authorities  and 
Rules  foimd  In  the  CFR  Index  and  Finding  Aids.  This  table  contains  authority 
citations  ad^M  to  or  removed  from  Table  I  as  a  result  of  documents  published 
in  the  Fedeittf  Register  since  January  1, 1988. 

TABLE  OF  F^RAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  i|icluded  at  the  end  of  this  publication  which  identifies  the  inclusive 
page  numbe):f  and  corresponding  Federal  Register  issue  dates  for  the  period  cov- 
ered. 

INDEXES 

An  index'  to  the  daily  Federal  Register  is  published  monthly  and  is  cumulat- 
ed for  12  mttiths.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the 
entire  Code  bf  Federal  Regulations,  is  revised  as  of  January  1  each  year. 


INQUIRIES  AND  SUGGESTIONS 

Loren  S.  Ulyers  was  Chief  Editor  of  the  LSA.  The  LSA  was  prepared  under  the 
direction  of  Martha  B.  Oirard,  assisted  by  Ruth  C.  Pontius.  INQUIRIES,  tele- 
phone 202-523-5227. 


AP 


SnoOESnONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  John  E.  Byrne,  Director,  Office  of  the 
Federal  Register,  National  Archives  and  Records  Administration.  Washington. 
D.C.  20408.  -»-"•    ^ 
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JMI 


ntii 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  cemplat*  CFR  Mt) 


1,  2  (2  Reserved) 

3  (1987  Coitipilation  and  Parts  100  and 
101) 

4 

5 


Price 
$10.00 


RevisUm  Date 
...    Jan.  1.1988 


70041 


(Parts  l-«9) 

(Parts  70<)4ll99) 

(Parts  12()0-Bnd),  6  (6  Reserved)  — 
(Parts  0-ad) . 
(Parts  27-45)  ..... 

(Parts  46-i5l) 

(Part  52).^ 

(Parts  S3-f909) ... 
(Parts  210^299) . 
(Parts  30(^399) . 
(Parts  406^699) . 
(Parts  70(^99) , 
(Parts  90(^999) . 


(Parts  I 
(Parts  1 
(Parts  11 
(Parts  1 
(Parts! 
(Parts! 
(Parts! 
(Parts  191 
(Part 


1059) . 
1119) . 
1199). 
1499). 
1899). 
1939) . 
!949) . 
1999). 
End).... 


8 r 

9  (Parts  1-V 
(Part  200f£nd) 

10  (Parts  0450) 
(Parts  5l-[l99) 
(Parts  2(M-399) 
(Parts  4(M-499) 
(Part  500fEnd) 

11 

12  (Parts  14199) 
(Parts  2M-219) 
(Parts  2M-299) 
(Parts  3(HM99) 
(Part  50<)^599) . 
(Part  60J)i-End) 

14  (Flirts  14 
(Parts  I 
(Parts  1^ 
(Parts: 
(Partis 

15  (Parts  I 
(Parts  3< 
(Part  „^, 

16  (Parts  0^149). 
(Parts  150-999)... 
(PartlOpb-End). 

17  (Parts  lU99) 

(Parts  200-239)... 


11.00 Jan. 

14.00  Jan. 

14.00  Jan. 

15.00  „ Jan. 

11.00  Jan. 

15.00  Jan. 

11.00  Jan. 

16.00  Jan. 

23.00  Jan. 

18.00  Jan. 

22.00  Jan. 

11.00  Jan. 

17.00  Jan. 

22.00  Jan. 

26.00  Jan. 

15.00  Jan. 

12.00  Jan. 

11.00  Jan. 

17.00  Jan. 

9.50  Jan. 

11.00  Jan. 

21.00  Jan. 

18.00  Jan. 

6.50  Jan. 

11.00  Jan. 

19.00  Jan. 

17.00  Jan. 

18.00  Jan. 

14.00  Jan. 

13.00  "Jan. 

13.00  Jan. 

24.00  Jan. 

10.00  Jul 

11.00  Jan. 

10.00  Jan. 

14.00  Jan. 

13.00  Jan. 

18.00  Jan. 

12.00  Jan. 

20.00  Jan. 

21.00  Jan. 

19.00  Jan. 

9.50  Jan. 

20.00  Jan. 

12.00  Jan. 

10.00  Jan. 

20.00  Jan. 

14.00  Jan. 

12.00  Jan. 

13.00  Jan. 

19.00  Jan. 

14.00 April 

14.00  April 


988 
988 
988 
988 


988 
988 


988 


988 
988 
988 


988 
988 
988 
988 


988 
988 
987 
988 


988 


988 
988 
988 

Oftll 

voo 

988 
988 

.voo 


988 
988 


987 
987 


Footnotes  Ht  end  of  table. 


CHECKUST  OF  CR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  compiot*  CFR  sot) 


TiOe  Price 

(Part  240-End) $19.00 


18  (Parts  1-149). 


Revision 
...  April  1 


16.00    April  1 


(Parts  15(^279) 14.00 

(Parts  280-399) 13.00 

(Part400-End) 8.50  April 

19  (Parts  1-199) 27.00  April  1 

(Part200-End) 5.60  ' April  1 

20  (Parta  1-399) 12.00  April  1 

(Parts  400-499) 23.00  April 

(Part500-End) 24.00  April 

21  (Parts  1-99) 12.00  April  1 


April  1 
April  1 
1 


(Parts  100-169) 14.00 

(Parts  170-199) 16.00 

(Parts  200-299) 6.60 

(Parts  300-499) 26.00 

(Parts'  600-599) 21.00 

(Parts  600-799). 7,00 

(Parts  800-1299) 13.00 

(Part  1300-End) 6.00 

22  (Parts  1-299) 19.00 

(Part  300-End) 13.00 


23. 


April  1 

April 

April 

April  1 

April  1 

April 

April 

April 

April 

April 


24  (Parts  0-199) 14.00 

(Parts  200-499) 26.00 

(Parts  600-699) 9.00 

(Parts  700-1699) 18.00 

(Part  1700-End) 12.00 

26 

26  (Part  1  S  i  1.0-1-1.60) 12.00 

(S§  1.61-1.169) 22.00 

(SS  1.170—1.300) 17.00 

(S§  1.301-1.400) 14.00 

(SS  1.401—1.600) 21.00 

(SS  1.501—1.640) 15.00 

(SS  1.641-1.850) 17.00 

(SS  1.851—1.1000) 27.00 

(SS  1.1001—1.1400) 16.00 

(SS  1.1401-End) 20.00 


(Parts  2-29). 


(Parts  30-39) 13.00 

(Parts  40-49) 12.00 

(Parts  50-299) 14.00 

(Parts  300-499) 15.00 

(Parts  500-699) 8.00 

(Part  600-End) ............. ........ 6.00 

27  (Parts  1-199) 21.00    April 

(Part200-End) 13.00    April 

28 23.00    July 


29  (Parts  (>-99) 16.00 

(Parts  100-499) 7.00 

(Parts  600-899) 24.00 

(Parts  900-1899) 10.00 

(Parts  1900-1910) 28.00 

(Parts  1911-1926) 6.50 

(Part  1926) 10.00 


1 
1 
1 
1 
1 

16.00    April  1 

1, 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 

20.00     April  1 

1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 


April 
April 
April 
April 
April 

24.00    April 

April 
April 
April 
April 
April 
April 
April 
April 
April 
April 


April 
iU>ril 
April 
April 
••April 
April 


July 

July 

July 

July 

Julyl 

Julyl 

Julyl 


Date 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.  1987 
.1987 
,1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.  1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
,1980 
,1987 
,1987 
,1987 
,1987 
,1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 


Footnotes  at  end  of  table. 


CHECKUST  OF  CR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  complot*  CFR  sat) 


TiOk  Price 

(Part  192t-End) $23.00 

30  (Parts  O'JtOO) 20.00 

(Parta  2CI0-699) 8.50 

(Part  TOi^End) 18.00 

31  (PartB  0^1199) 12.00 

(Part  20(HEnd) 16.00 

32  (PartB  1-H89) 20.00 

(Parts  ld<^399) 23.00 

(Parts  4CHM29) 21.00 


Revision 
,.   Julyl 
,.   Julyl 
..   July 
..   July 
July 
July 
July 
July 
July 


1 
1 
1 
1 
1 
1 
1 

(Parts  630-699) 13.00    .Wuly  1 

(Parts  700-799) 15.00    July  1 

(Parts  8(M-End) 16.00    July 

33  (Parts  li|99) 27.00    July  1 

(Part20<^End) 19.00    July 

34  (Parts  1^399) 20.00    July  1 

(Parts  300-399) 11.00    July  1 

(Part400-End) 23.00    Julyl 

35 9.00    July  1 

36  (Parts  1-199) 12.00    July  1 

(Part200«End) 19.00    Julyl 

37 13.00    July  1 

38  (Parts  0-rl7) 21.00    July 

(Partl84|bid) 16.00    Julyl 

39 L 13.00    July  1 

40  (Parts  1-{S1) 21.00    July  1 

(Part  52U 26.00    July 

(Parts  53i60) 24.00    July  1 

(Parts  6|t80) 12.00    July  1 

(Parts  81499) 25.00    July  1 

(Parts  lM-149) 23.00    July  1 

(Parts  190-189) 18.00    July  1 

(Parts  190-399) 29.00    July  1 

(Parts  4()0-424) 22.00    July  1, 

(Parts  421-699) 21.00    July 

(Part700rEnd) 27.00    July 

41  (Chapter*  1—100) 10.00    July 


(Chapter  101 ) 23.00 

(Chaptet*  102-200) 11.00 

(Chapter  201-End) 8.50 

42  (Parts  l-fOO) 15.00 

(Parts  61^399) 5.50 

(Parts  400-429) 21.00 

(Part  430^End) 14.00 

43  (Parts  1^099) 15.00 

(Parts  1000-3999) 24.00 

(Part  4O0O-End) 11.00 

44 \ 18.00 

45  (Parts  1-^199) 14.00 

(Parts  200-499) 9.00 

(Parts  500-1199) 18.00 

(Part  120D-End) 14.00 

46  (Parts  lt40) 13.00 

(Parts  41*69) 13.00 

(Parts  70+«9) « „..  7-00 

(Parts  901-139) 12.00 


July 
July 
July 
Oct 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 


6 


Date 
.1987 
.1987 
,1987 
.1987 
.1987 
.1987 
.1987 
,1987 
,1987 
,1986 
.1987 
,1987 
.1987 
.  1987 
.1987 
,1987 
,1987 
,1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
,1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
,1987 
,  1987 
,  1987 
,1987 
.1987 
,1987 
,  1987 
.  1987 
.1987 
.  1987 
.1987 
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6                       CHECKLIST  OP  CFR  VOLUMES  FOR  THIS  MONTH 

i         (Comprising  a  complct*  CFR  Ml) 

Title                                                  Price                                Revision  DaU 
(Parts  140-155) tiaoo                                  Oct  i  io«7 

(Parts  156-165) 

14  00 

Oct.  1 

.......    Oct.  1 

.......      V/Cv.  X 

Oct.  1 

Oct.  1 

Oct.  1 

•••••••      ^^Cv*  X 

.. Oct.  1 

•  •••••a          ^.^Cv*    X 

Oct.  1 

•  ••••••           \JCva     X 

Oct.  1 

•••••••      ^^vv«  X 

.......   Oct.  1 

Oct.  1 

Oct.  1 

.. Oct.  1 

•  ••••••            ^^Cva     X 

.. Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

•  ••••••       x^Cv*  X 

Oct.  1 

•  ••••••          ^^Cva    X 

Jan.  1 

1987 

(Parts  166-199) 

13.00    

1987 

(Parts  200-499) 

19.00    

1987 

10.00    

1987 

47  (Parts  0-19) 

17.00    

1987 

(Parts  20-39) 

21.00    

1987 

(Parts  40-69) 

10.00    

1987 

(Parts  70-79) 

17.00    

1987 

(Part  80-End) 

20.00 

1987 

48  (Chapter  1,  Parts  1-51) 

na  AA 

1987 

(Chapter  1,  Parts  52-99) 

16.00    

1987 

(Chapter  2.  Parts  201-251) 

17.00    

1087 

(Chapter  2,  Parts  252-299) 

15.00    

1987 

(Chapters  3-6) 

17.00     

1987 

(Ch«)ters  7-14) 

24.00     

1987 

(Chapter  15-E:nd) 

23.00     

1987 

49  (Parts  1-99) 

10.00     

1987 

(Parts  100-177) 

25.00    

1987 

(Parts  178-199) 

19.00    

1987 

(Parts  200-399) 

17.00    

1987 

(Parts  400-999) 

22  00 

1987 

(Parts  1000-1199) 

17  00 

1087 

(Parts  1200-End) 

IS  no 

1987 

50  (Parts  1-199) 

16  00 

1987 

(Parts  200-599) 

12.00    

1987 

(Part  600-End) 

14,00    

1987 

CFR  Index  and  Findings  Aids 

27.00     

1987 

Complete  1988  CFR  set 

595.00     

1988 
1987 

1984 
1985 
1986 
1987 
1988 
1988 

,  1987 
bere- 

,  1980 

1. 

.  1986 

shing- 
b)mav 
astern 

Complete  1987  CFR  set 

.....  595.00     

Microfiche  CFR  edition: 

Complete  set  (one-time  mailing) .... 
Complete  set  (one-time  mnlKng)  ,,, 

125.00     

115.00    

Complete  set  (one  time  mailing) .... 

Subscription  (mailed  as  issued) 

Subscription  (mailed  as  issued) 

Individual  copies 

••■y^immn     ••••••••••••••••••••••••• 

185.00     

185.00    

a.7R    .    

through  December  31.  1987.  The  CFR  volume  issued  as  of  January  1,  1987  should 
tained. 

**No  amendments  to  this  volume  were  promulgated  during  the  period  April  1 
through  March  31. 1988.  The  CFR  volume  issued  as  of  April  1. 1980  should  be  retained 

•••No  amendments  to  this  volume  were  promulgated  during  the  period  July  1 
through  June  30, 1987.  The  CFR  volume  Issued  as  of  July  1, 1986  should  be  retained. 

Orrter  from  Superintendent  of  Documents.  UJ3.  Government  Printing  Office,  Wa 
ton.  D.C.  20402.  Charge  orders  (VISA.  CHOICE.  MasterCard,  or  OPO  Deposit  Accoun 
be  telephoned  to  the  OPO  order  desk  at  (202)  783-3238  from  8:00  ■  m  to  4:00  pjn.  e 
time.  Monday-Friday  (except  holidays). 

Ion 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 


Date 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
1988 
1987 

1964 
1968 
1986 
1987 
1988 
1968 


y  1,  1987 
lid  be  re- 

1  1.  1980 

ned. 

y  1.   1986 

d. 

Washing- 
)unt)may 
1.  eastern 


OMMr  R«lfrtMl  Pubikatient 


Revision  Date 
daUy 


Title  I  Price 

Federal  Regldter J|340.00 

Federal   Register   Document   Drafting 

Handbook 4.75    ..^ AprU  1986 

Guide  to  Record  Retention  Require- 
ments in  the  Code  of  Federal  Regu- 
lations....     10.00    Jan.  1. 1986 

1988  Suppilement— February  5.  1988 

Federal  Register.  Part  n 1.50    Jan.  1. 1988 

List  of  Sectiotis  Affected.  1949-1963 Out  of 

print    1966 

List  of  CFR  Sections  Affected.  1964- 
1972 

(Titles  1  througli  27)  VoL  I Out  of 

print    1980 

(Titles  28  through  50)  Vol.  II 14.00    1980 

LSA  (Ust  of  CFR  Sections  Affected): 

Yearly  sublscription 24.00 

Individual  copies 1.50    monthly 

Federal  Register  Index: 

Yearly  subscription 22.00 

Individual  icopies 1.50    monthly 
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5760    

5761  ..... 

5762  ..... 

5763  ..... 

5764  ..... 

5765  ..... 

5766    

5767    

5768  ..... 
Correci 

5769  ..... 

5770  ..... 

5771  .... 

5772  .... 

5773    

5774  .... 

5775  .... 

5776  .... 

5777  .... 

5778  .... 

5779  .... 

5780  .... 

5781  .... 

5782  .... 

5783  .... 

5784  .... 

5785  .... 

5786  .... 

5787  .... 

5788  .... 
5To9  •••• 

5790  .... 

5791  .... 

5792  .... 

OivO  •••• 

O  f  v4  •••• 

5795  .... 

5796  .... 

5797  .... 

5798  .... 

OTlfil  •••• 

5800  .... 

5801  .... 

Ex«cufiv< 

10631  A 
11096  2 
(PR 

12171  i 

12301  F 


APRIL  19M 


CHANGES  JANUARY  4  THROUGH  APRIL  29,  19M 


TITLE  )i-THE  PRESIDENT 


ProdanMrtieni 


5760  

5761  

5762  

5763  

5764  

5765  

5766  

5767  

5768  

Correction;.. 

5769  

5770  

5771  

5772  

5773  

5774  

5775  

5776  

5777 

5778  

5779  

5780  

5781  

5782  

5783  

5784  

5785 

5786 

5787  

5788  

5789  , 

5790  

5791  

5792  

5793  

5794  

5795  

5796  

5797  

6798  

5799  

5800  

5801  


Pwe 
....855 
..  1464 
..  1980 
..  2719 
..  2814 
..3183 
..3185 
..  3327 
..3573 
...3807 
..3575 
...4105 
..4373 
..4375 
..4953 
...7323 
...7723 
...8863 
...9420 
...9425 
...9850 
. 10239 
. 10514 
. 10516 
. 10517 
. 10519 
. 10521 
. 10523 
. 11031 
.11489 
.11809 
. 11811 
. 11813 
.  12365 
. 12367 
. 12369 
. 12671 
. 12673 
.13094 
. 13235 
. 13237 
. 14773 
. 15347 


Exacirtiv*  Or  I  m 

10631  Amended  by  EO  12633 10355 

11096  See   INotice  of  Mar.  15 

(FR  Doa  88-5617) 8530 

12171    Amended  by  EO  12632 9852 

12301    Revoked  by  12625 2812 


12513  See  Notice  of  Apr.   25. 

1988 15011 

12537    Amended  by  EO  12624 489 

12552  Superseded       by       EO 

12637 15349 

12559    See  EO  12632 9852 

12578  Superseded       by       EO 

12622 222 

12587  Superseded       by       EO 

12629 7875 

12607  Amended  by  EO  12627 6553 

12622  222 

12623  487 

12624  489 

12625  2812 

12626  6114 

12627  6553 

12628  7726 

12629  7876 

12630  8859 

12831  9421 

12832  9862 

12633  10365 

12634  11041 

12635  12134 

12636  13239 

12637 15349 

Administrativ*  Orders 

Memoranduma 

Jan.  27. 1988 3571 

Jan.  28, 1988 2816 

Mar.  31, 1988 U039 


Notice* 
Apr.  25, 1988.. 


.15011 


Presidential  Determinations 

No.  88-2  of  Oct.  30, 1987 399 

No.  88-4  of  Dec.  17. 1987 773 

No.  88-5  of  Jan.  15, 1988 3325 

No.  88-6  of  Jan.  19, 1988 1601 

No.  88-7  of  Jan.  19, 1988 3845 

No.  88-8  of  Jan.  29. 1988 3847 

No.  88-9  of  Feb.  9. 1988 5749 

No.  88-10  of  Feb.  29. 1988 11487 

No.  88-11  of  Mar.  7. 1988 9423 


Presidential  Findings 
Jan. 12. 1988 


.999 
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ISA— UST  OF  Cnt  SECTIONS  AFFECTED 
CHANGES  JANUARY  4  THROUGH  APRIL  29,  19M 


TITLE  4— ACCOUNTS 

Title  ^—Proposed  RuIeK 

7 


Pige 
.15043 


TITLE  5— ADMINISTRATIVE 
PERSONNEL 

Choptor  I — Offic*  of  Paraonnd 


213.3102    (q)  amended 15353 

213.3201  (b)  removed. 15353 

213.3202  (e)  revised;  (g) 
added 15353 

297    Revised 1998 

338.202  (d)  removed 15354 

353  Heading  and  authority  ci- 
tation revised 858 

353.101  Revised 858 

353.102  Amended. 858 

353.103  (b)  and  (c)  redesignat- 
ed as  (c)  and  (b)  and  re- 
vised  859 

353.104  Removed;  new  353.104 
redesignated    from    353.106 

and  revised 859 

353.105  Removed;  new  353.105 
redesignated  from  353.107 859 

353.106  Redesignated  as 
353.104  and  revised. 859 

353.107  Redesignated  as 
353.105 859 

353.201    Revised. 859 

353.203  Revised. 859 

353.301  .Removed;  new  353.301 
redesignated    from    353.302 

and  revised 859 

353.302  Redesignated  as 

353.301  and    revised;    new 

353.302  redesignated    from 
353.304  and  revised. 859 

353.303  Removed;  new  353.303 
redesignated  from  353.307 859 

353.304  Redesignated  as 
353.302  and  revised;  new 
353.304  redesignated  from 
353.306 859 

353.305  Removed;  new  353.305 
redesignated    from    353.501 

and  revised 859 

353.306  Redesignated  as 
353.304;  new  353.306  added 859 

353.307  Redesignated  as 
353.303 859 


353.308    Removed 859 

353.401    Revised. 860 

353.501    (Subpart    E)    Heading 

removed. 860 

353.501    Redesignated  as 

353.305  and  revised. 859 

551.203  (b)  amended;  (c)  re- 
moved; interim. 1740 

551.204  (b)  revised. 1332 

Introductory  text  and  (a)  re- 
vised; Interim 1740 

551.207  Removed;  new  551.207 
redesignated  from  551.208; 
interim 1740 

551.208  Redesignated  as 
551.207;  new  551.208  redesig- 
nated from  551.209  and  (a), 
(c),  and  (d)  amended;  inter- 
im.  1740 

551.209  Redesignated  as 
551.208  and  (a),  (c).  and  (d) 
amended;  interim. 1740 

595.105  (b)  revised;  (c)  and  (d) 
redesignated  as  (d)  and  (e); 
new  (c)  added;  interim. 8141 

595.107    (c)  amended;  interim. 8142 

630  Authority  citation  re- 
vised.  7326,  14775 

Authority  citation  corrected. 8301 

630.901-630.914  (Subpart  I) 
Revised;  interim;  eff.  to  9- 
30-88 7326 

630.902    Amended;  interim  eff. 

to  9-30-88 14775 

630.906    (b)  corrected 10036 

(c)  revised;  Interim  eff.  to  9- 
30-88 14775 

831.202  Redesignated         from 

831.307  and    heading    re- 
vised  10055 

831.203  Redesignated         from 

831.308  and    heading    re- 
vised.  10055 

831.301  (aK2),  (bK2)  and  (d)  re- 
vised.  6555 

831.307  Redesignated  as 

831.202  and    heading    re- 
vised  10055 

831.308  Redesignated  as 

831.203  and    heading    re- 
vised.  10055 

831.2201-831.2206  (Subpart  V) 

Authority  citation  revised. 11634 

831.2203  (e)  revised;  interim. 11634 

831.2204  (b)  revised;  interim. 11634 
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831.2207    Added:  interim. 11634 

842.701— 8^1.706     (Subpart    O) 

Authomy  citation  revised 11635 

842.702    Amended:  interim 11635 

842.704  Revised:  interim 11635 

842.705  (b)  revised:  interim. 11635 

842.707    Added:  interim 11635 

890.103    (c)  revised 2 

890.301    (y)  revised 15355 

890.701    Aniended:  interim 860 

1001    Authority     citation     re- 
vised  13097 

1001.735-202    (bK5)  added 13097 

1001.735-2Ma    Added. 13097 

1001.735-399    (b)(5)  added. 13098 

Clraptorj  yi— F«d«ral  Rtttiramttnt 
Thritt  InvttstiiMnt  Board 

1620    Authority  citation 

added..^ 10038 

1620.1     (Subpart    A)    Heading 

added;  }»terim 
1620.10-19^.19     (Subpart    B) 

Added:  jiiiterim 10038 

1620.30-16^.40     (Subpart     C) 

Added:  pifiterim. 10039 

1620.50-1620.57     (Subpart    D) 

Added;  Interim. 10041 

1633    Add^d;  interim. 11815 

1650.50—1090.52     (Subpart     J) 

Added;  interim 8421 

Tide  S—Prvpo»ed  Rulet: 

...,A 1789 

M 13124. 15400 

4; 408 

1789 

9121 

_ ^Qg 

Z'ZZZZZZZZ'Z'iwi"i3iM 

5984 

898. 6984.  7763 

4631 

11864 

10886 


213.... 
300.... 
330.... 
338.... 
339.... 
351.... 
531.... 
870.... 
890.... 
950.... 
1632.. 
2431.. 


TITLB 


7— AGRICULTURE 


SubtMo  A<— Offic*  of  tho  Socrotory 
I  of  AgricuHuro 

1.123    Ustl  Revised 5969 

1.130— 1.15iL    (Subpart    H)    Au- 
thority citation  revised...  1001,  7177 
1.131    (a)  amended 1001 


Pwe 

1.142    (a)  (1)  and  (3).  (b)  and  (c) 

revised. 7177 

2    Authority    citation    correct- 
ed.  11636 

2.23    (aX17)  added. 7877 

(a)(17)  corrected. 11636 

2.30    (aK88)  added. 6783 

(f )  added 15013 

2.70    (aX32)  added 7877 

(aK32)  corrected. 11636 

2.107  (aK35)  added. 6783 

2.108  (aK28)  added. 6783 

7.27    (a)  corrected. 1441 

12.1  (bK3)  corrected. 3999 

12.2  (aK28)  corrected. 3999 

12.5    (c)  amended. 3999 

12.23    (a)  revised. 3999 

12.31    (cK3Ki)  amended. 3999 

Choptor  I — AgrlcuHuroi  MarkoHng 
Sorvico  (Standords,  InspocHons, 
Marfcoting  Practicos),  Doportmont 
of  AgricuHuro 

27.80  (a),  (b),  and  (d)  through 

(h)  revision  confirmed. 2213 

27.81  Revision  confirmed. 2213 

28.116  (a)  revision  confinned. 2213 

28.117  Revision  confirmed. 2213 

28.120    Revision  confirmed. 2213 

28.122  Revision  confirmed. 2213 

28.123  Revision  confirmed. 2213 

28.148  Revision  confirmed. 2213 

28.149  Revision  confirmed. 2213 

28.151  Revision  confirmed. 2213 

28.184  Revision  confirmed. 2213 

28.909  (b)  revision  confirmed. 2213 

28.910  (b)  revision  confirmed. 2213 

28.911  Revision  confirmed. 2213 

28.956  Revision  confirmed. 2213 

61.43  Revision  confirmed. 2213 

61.44  Revision  confirmed. 2213 

61.45  Revision  confirmed. 2213 

61.46  Revision  confirmed. 2213 

68.1—68.92     (Subpart     A)    Re- 
vised  3722 

68.90    Table  3  corrected. 6059 

Choptor  II — Food  and  Nutrition 
Sorvico,  Doportmont  of  Agriculturo 

210.16    (d)  amended 4379 

225    Authority      citation      re- 
vised  4829 

225.2    Amended 4829 
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ISA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  4  THROUGH  APRIL  29,  1988 


TITLE  7    Chaptor  II— Con.  p^e 

225.5    (a)  revised- 4829 

225.7  (J)  introductory  text 
amended;  (JK6)  added 4829 

225.8  (b)  (1)  and  (7)  amended 4830 

225.9  (eKlKi)  revised;  (e)(8) 
amended. 4830 

225.11    (b)(l)(i).  (c)  (1)  and  (4), 

and  (e)  amended 4830 

225.14    (c)  amended 4830 

225.16  (e)  (3)  and  (13)  amend- 
ed.  4830 

225.18  (cKl)  amended 4830 

225.19  (d)  amended 4830 

225.20  (aK5)  revised 4830 

225.21  (a)  and  (c)  amended; 
(bK2)  and  (d)  revised. 4830 

225.23  (a),  (b).  (d).  and  (e) 
amended. 4831 

246.16    (c)(3)(i)  and  (ii)  revised; 

(cKSKili)  added. 2221 

247  Authority  citation  re- 
vised  4838 

247.2    Amended. 4838 

247.5  (a)  introductory  text  re- 
vised; (a)  (15)  and  (16)  and 
(c)  republished 4839 

247.7  (a)  (1)  through  (3)  repub- 
lished; (bK2)  and  (g)  re- 
vised  4839 

247.10  Revised 4840 

247.24  Added. 4841 

251.10    (f )  revised. 15357 

272.1  (gK95)  added. 1604 

(g)(96)  added;  interim 2822 

(g)(88)  addition  confirmed 6558 

272.8  (f )  heading  and  introduc- 
tory text.  (g).  (1)  and  (J)(l) 
revised;  (f)(7)  added;  (h) 
amended;  interim  (effective 

date  pending  in  part) 2822 

273.2  (fKlKU)  (A)  and  (B) 
amendments.  (f)(l)(il)  (D). 
(E),  and  (F)  redesignation  as 
(fKl)(U)  (E),  (P).  and  (O) 
and  (fKlKU)(D)  addition 
confirmed. 6558 

273.4  (a)  (2).  (3).  (4).  and  (5) 
amendment  and  (a)  (8) 
through  (11)  addition  con- 
firmed  6558 

275.3  (cK4)  revised. 1604 


Chapter  III— Animal  and  Plant  HoaMi 
Intpoction  Sarvica,  Dapartmant  of 
AgricuHuro 

P«ge 

300.1    (a)  revised. 10526 

301  Authority  citation  re- 
vised.  11828.  13242 

301.52    (bKlOKli)  revised 4842 

301.52-2a   Amendment        con- 

finwftd  '733 

301.75— 30r.7Sk*i6 (Subpart) 

Amended;  footnotes  2  and  5 
removed;  footnotes  3  and  4 
redesignated  as  footnotes  2 
and        3;        nomenclature 

change 4004 

Nomenclature  change;   inter- 
im  13242 

301.75-1    Amended 4004 

301.75-4    (a)  revised;  interim 13242 

301.75-7  (a)  introductory  text 
reVlsed;  (b)  through  (f)  re- 
designated as  (c)  ttirough 
(g);  new  (b)  and  (h)  added; 
new  (c)  revised;  new  (d) 
through  (g)  headings 
added 4005 

301.75-12    (c)  and  (d)  added 4006 

301.78—301.78-10  (Subpart) 

Removed;  Interim 3850 

301.92—301.92-10         (Subpart) 

Added;  interim 11828 

301.93-3  (c)  amendment  con- 
firmed  6784. 

6965.  7878 

301.97—301.97-10  (Subpart) 

Added;  interim 3853 

318.13-4g  (a)  and  (c)  amended; 
(d)(1)  revised;  footnote  2 
added 12910 

318.13-13  (a)  and  (b)  amended; 
footnotes  2  and  3  redesig- 
nated as  footnotes  4  and  5 12910 

318.13-5    Amended;  footnote  1 

redesignated  as  footnote  3 12910 

319.56-2  Nomenclature  change: 
(g)  redesignated  as  (1);  new 
(g)  and  (h)  added 10057 

319.56-6    (c)  amended 15358 

340.1  Amended 12913 

340.2  Heading  revised;  existing 
introductory  text  designated 
as  (a);  new  (a)  heading  and 

(b)  added 12913 

353.1    (b)(4)  revised 1332 


<S54.1    (aKl>  revised...... 

354.2    Table  amended.. 
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IS 
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.7490 
.1741 


Chapt«r  IV— F«d«nil  Corp  Insuranca 
CorporaHon,  Ottpartmmit  of  Agri- 
cuHuro 

400.141—400.157     (Subpart     L) 
Redesilitutted  as 

400.161-^00.177       (Subpart 

L):  int^eim. 3 

Redesigilfttion  as 
400.1611-^00.177  (Subpart  L) 
confin^iM. 10627 

400.128  Aidded:  Interim 3 

Addition  eonf irmed. 10527 

400.129  A4ded;  interim. 3 

Addition!  ionfirmed. 10527 

400.130  Added:  interim. 4 

Addition!  eonfirmed. 10527 

400.131  Aidded:  interim 4 

Addition!  tonfirmed. 10527 

400.132-4#0.141    Added;    inter- 
im.  ^4 5 

Addition!  eonfirmed. 10527 

400.142    Added;  interim.... 6 

Addition!  eonfirmed. 10527 

400.161-4M).177     (Subpart     L) 
Redesigbated  from 

400.141-400.157       (Subpart 

L);  interim. 3 

Redesigtif tion  from 

400.14](-^^00.157  (Subpart  L) 

confirttied. 10527 

401    Sales     closing     date     ex- 
tended.  15016 

401.8  (d)      amendment      con- 
firmed..  9099 

401.111    Corrected. 4006,  4589 

401.115  Added. 6966 

401.116  Added. 4379 

401.117  dorrected. 1001 

401.118  Mde± 6560 

Corrected. 7878,  9100 

401.122    Added. 6561 

401.125    Added.. 15015 

401.134  jMOed. 9101 

401.135  Addition  confirmed. 15014 

405.9  Add^  interim. 1467 

413.7   (d)  I '   amendment      con- 
firmed  9103 

420.1— 420.8  (Subpart)    Heading 

revised. ...2104 

421.1-r421^|^(8ubpact)   Beading 

revisedi .....6564 


PMe 

422  Sales  closing  date  ex- 
tended.  4380 

422.7    (d)  corrected. 6115 

424.1-424.8  (Subpart)    Heading 

revised. 6565 

426.1-426.7  (Subpart)    Heading 

revised. 12760 

428.1— 428.7  (Subpart)    Heading 

revised. 6565 

437  Sales  closing  date  ex- 
tended.  15016 

438.1^438.7  (Subpart)    Heading 

revised. 6566 

440.7    (d)  amended;  Interim 9104 

448.1— 448.8  (Subpart)    Heading 

revised. 6567 

452.1— 452.7  (Subpart)    Heading 

revised. 6588 

455    Added. 6116.  6569 

Chopfor  VI — Soil  Consorvotion 
Sorvico,  Dopartmont  of  AgikuHuro 

614  Authority  citation  re- 
vised.  1606 

614.2    Amended. 1605 

614.5    (e)  revised. 1605 

656  Authority  citation  re- 
vised  4007 

656.4—656.9    Removed. 4007 

Oraptor  VII— Agricultural  Stabiliza- 
tion and  Consorvation  Sorvico 
(Agricultural  Adiustmont),  Dopart- 
mont of  Agriculturo 

704.7  (c)  revised;  (d)  added;  in- 
terim  734 

713.1    (a)  amended;  (b)  revised; 

interim. 3858 

713.12    (d)  revised;  interim. 3858 

713.50  (a)  revised:  (b)  redesig- 
nated as  (c):  new  (b)  added; 

interim. 3858 

713.63    (a)  revised;  interim 3859 

713.102    (e)    introductory    text 

and  (f )  revised;  interim. 3859 

713.108  (a)(4)  amended;  (b)(2) 
(i)  and  (U).  (d)(5)  (i).  (U). 
and  (ill)  and  (e)  revised;  in- 
terim.  3859 

713.109  Revised;  interim. 3859 

719  Authority  citation  re- 
vised  6121 

719.1    Revised;  interim. 6121 
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TITLE  7     Chaptor  VII— Con.  p^e 

719.2  (a),  (g)  and  (n)  revised: 
(bb).  (cc).  (dd).  and  (ee) 
added;  interim 6121 

719.3  (b)  (1)  and  (2)  revised: 
(b)(7)  and  (dK7)  added;  in- 
terim  6122 

719.4  (g)  added;  interim 6122 

719.5  Revised;  interim 6122 

719.6  Revised;  interim 6122 

719.7  (a),  (bKl),  and  (c)  re- 
vised; interim 6122 

719.8  Revised;  interim 6123 

719.9  Revised;  interim 6125 

719.10  Revised;  interim 6125 

719.11  (a),  (d)  through  (i). 
(JKl)  Introductory  text,  (2) 
and  (4)  through  (8).  (k).  (1) 

and  (m)  revised;  interim 6125 

719.13  Removed;  new  719.13  re- 
designated from  719.14  and 
revised;  interim 6128 

719.14  Redesignated  as  719.13; 

new  719.14  added;  interim 6128 

724.51    (JK4)  added. 1606 

724.70    (m)  revised. 12675 

724.91    (aKl)  revised. 1606 

725.72  (d)(5)  (i)  and  (vi)  re- 
vised  12676 

726.68    (d)(5)(i)   revised;   (d)(5) 

(vl)  and  (vii)  removed 12676 

736.9    (g)  correctly  revised. 2477 

736.103    Corrected. 2477 

736.111    Corrected 2477 

Chapter  VIII— F«d«ral  Grain  IntpM- 
tion  S«rvlc«,  D«partin«nt  of  Agri- 
cuHuro 

810.106    (a)  revised 15017 

Choptor  IX— Agricultural  Mariioting 
Sorvico  (Mariioting  Agraomontt 
and  Ordora;  Fruits,  VogotaMos, 
Nuts),  Dopartmont  of  AgricuHuro 

905    Budget  of  expenses 401 

Limitation  of  handling  at  52 
PR  41400  confirmed 862 

907  Limitation  of  liandling 7, 

491.  1333.  1741,  2579.  3329.  4107. 
4955.  5751.  6969,  7879,  8865 

Budget  of  expenses 7329 

907.109    Added. 14777 

907.141    Revised 12372 

908  Budget  of  expenses 7329 

908. 109    Added 14777 


Pwe 

908.141    Revised 12372 

910    Limitation  of  handling 8, 

492,  1334.  1742.  2580.  3330.  4108. 
4956.  5752.  6969.  7491.  7880.  8866. 
9759.  10528.  11636.  12509,  13243. 
15360 

Technical  correction 2669 

910.29    Suspended  in  part 8423 

911.111  Existing  text  designat- 
ed as  (a);  new  (b)  added. 1743 

911.311    (aK4)    revised;    interlm...403. 

11832 
911.329  (aKl)  and  (2Kv) 
amended:  (a)(2)  introducto- 
ry text  revised;  (aK2)  (vill) 
and  (ix)  redesignated  as 
(a)(2)    (X)    and    (viii);    new 

(a)(2Klx)  added:  interim. 403 

(a)(2)  introductory  text  repub- 
lished; (aK2Kv)  revised;  in- 
terim.  11831 

(a)(1)  corrected 13217 

915.150    (d)  added. 1743 

916.110    (b)(3)  revised 15194 

917    Budget  of  expenses.....  6129, 11832 

917.143    (b)(3)  revised. 15194 

925    Budget  of  expenses. 6573 

927    Budget  of  expenses. 7881 

928.11    Revised 864 

928.20  Revised 864 

928.21  Revised 864 

928.22  (a)  removed;  (b)  redecdg- 
nated  as  (a);  new  (aKl) 
amended:  new  (b)  added. 864 

928.23  Revised 864 

928.24  Revised 864 

928.26  Revised. 864 

928.31  (o)  revised 864 

928.32  (a)  revised. 864 

928.41    (b)  amended. 864 

928.52    (a)  (3)  and  (4)  revised. 865 

928.55    (c)  added. 865 

928.64    Revised. 865 

929.101    Revised 12374 

929.105    Revised 12374 

929.160    (c)  revised. 12374 

932    Budget  of  expenses. 2824 

945.21    Revised 3188 

945.25  (a)  and  (c)  revised;  (e). 
(f)  and  (g)  redesignated  as 
(g).  (e)  and  (f);  new  (g)  re- 
vised.  3188 

945.27  Revised. 3189 

946.31    Revised 3189 


APtIL  19M 
CHANGES  JANUARY  4  THROUGH  APRIL  29,  1988 


IS 


945.44  Heading,  (a)  an]!  (b)  re- 
vised; introductory  text  re- 
moved..,.  3189 

945.83    (d)  t-edesignated  as  (e); 

new  (d)  added. 3189 

946    Budgcit  of  expenses. 11043 

946.336    Revised 8143 

947.340    Revised 2996 

948.150    (a> 'Corrected. 4498 

948.386  Inltroductory  text,  (a) 
(1)  and  <3).  (b)  and  (h)  re- 
vised......  8147 

959   Budgcrt;  of  expenses 401 

959.115    A^ded. 7330 

966.323    In{th)ductory  text  and 

(f)  revla^  (aKl)  amended 3191 

971    Budget  of  expenses. 401 

979   Budgcit  of  expenses. 4957 

979.304    (a^3)  removed;   (aK4) 

redesigii^ted  as  new  (aK3) 4958 

981  Budgcit  of  expenses. 12376 

982  Marketing  percentages. 8424 

984  BCarketing  percentages. 9597 

985  Maric^iins  percentages 6130 

987    Budg^  of  expenses 402 

989  Marketing  percentages;  in- 
terim....  9429 

989.156  (a>  redesignated  as 
(aKl)  and  revised;  (h)  (1) 
and   (3i)    and   (m)    revised; 


(aK2) 
and(k) 


added;  (b), 
fended... 


(hK2).  (1) 


.4960 


Chapter  X«— Agricultural  Marfc«Mng 
S«rvic*  (Markaring  AgrawiMnft 
•nd  Or(|«ra;  Milk),  DcpartniMit  of 
Agi 


1032    Hei 
1032.2 
1032.3    Hei 

1032.6  Amended. 

1032.7  Intnxluctory  text,  (a), 
(b).  and  <dK2)  revised;  (d)(3) 
amended 

1032.13    Revised. 

(b)(2)  temporarily  suq)ended 
in  part;  (bK3)  temporarily 

.   suspended. 

1032.19    R^inoved 

1032.51    Amended 

Introductory   text 

amended;  (aK2)  revised 

1032.75    (ai)  amended. a. 

(d{)(l)  temporarily  sUs- 
n  part;  (d)  (2),  (3). 


1050.13 
pended 


10058 
10058 
10059 
10058 


10058 
10059 


11638 
10059 
10059 

10059 
10059 


(4).  and  (5)  temporarily  sus- 
pended.  10060 

1064.73    (aK3)  amended;  (aK4) 

removed. 10357 

1064.105—1064.122 

Undesignated  center  head- 
ing removed. 10357 

Undesignated  center  heading 

correctly  removed. 11590 

1064.105—1064.107    Removed. 10357 

1064.110—1064.122    Removed......  10357 

1065.13    (d)  (2)  and  (3)  tempo- 
rarily amended 15360 

1097.7    (b)     temporarily     sus- 
pended.  3735 

1106.6  Temporarily  suspended 

in  part 9854 

1106.7  (b)(1)  temporarily  sus- 
pended in  part 9854 

1106.12  (bK5)  temporarily  sus- 
pended.  5150 

1106.13  (dXl)  temporarily  sus- 
pended.  9854 

1126.7    (e)  temporarily  suspend- 
ed in  part.. 11639 

1126.13    (e)  (2)  and  (3)  tempo- 
rarily suspended  in  part 11639 

1 136   Removed................„.,.....^,.....4590 

1139    Revised. 4590 

1139.5    Corrected. 6916 

1139.30    (b)  corrected. 6916 

1139.40    (cK5)  corrected. 6916 

1139.42    (a)    introductory    text 
and  (cK2).  (d)(2KiiKa).  (6) 

and  (c)  corrected 6916 

1139.50    (e)  corrected. 6916 

1139.52    (b)  corrected 6916 

M39.77    Corrected. 6916 

Chapter    XI — Agricultural    Morkating 
Service     (Marketing 
and    Orders;    Miscellaneous 
modHies),  Departmant  of  Agricul- 


1230.71    (b)(3)  and  (e)  revised 1910 

1230.94    Removed 1911 

1230.100—1230.102  (Subpart  B) 
Redesignated  as 

1230.400—1230.402  (Subpart 

C) 1910 

1230.100—1230.120  (Subpart  B) 

Added 1911 

1230.400—1230.402  (Subpart  C) 
Redesignated  from 
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TITLE  7    Chapter  XI— Con.  Pw 

1230.100—1230.102  (Subpart 

B) 1910 

1240.117    (d)  revised. 8148 

1260.301—1260.316  (Subpart  B) 

Revised 5754 

1260.500—1260.640  (Subpart  C) 
Redesignated  as  (Subpart 
D) 9858 

1260.401—1260.441  (Subpart  C) 

Added. 9858 

1260.500—1260.640  (Subpart  D) 
Redesignated  from  (Subpart 
C) 9858 

Chapter  XIV — Commodity  CrodH  Cor- 
poration, Doportmont  of  Agricul- 
toro 

1403.46    (d)  revised 3331 

1421  Authority  citation  re- 
vised.  1 1240 

1421.1—1421.30  (Subpart) 

Heading  amended 6132 

1421.1    Amended 6132 

1421.3  (e)  revised, 6132 

1421.4  (b)  and  (c)  revised 6132 

1421.6    (c)  amended 6133 

1421.8    Revised 6133 

1421.12    (b)  amended. 6133 

1421.14  (c)  removed.... 6132 

1421.15  Introductory  text 
amended;  (b)  revised 6133 

1421.16  (c)  revised. 6133 

1421.18  (cX2)  revised;  (cK3)  re- 
moved  6133 

1421.19  (e)  added. 6133 

1421.22  (J)  removed;  (k)  and  (1) 
redesignated  as  (J)  and  (k) 6U2 

(a)  amended;  (c)  revised 6133 

1421.23  (c)  removed;  (d)  redes- 
ignated as  (c) 6132 

1421.50—1421.60  (Subpart) 

Heading  amended 6132 

1421.50  Nomenclature 

change 6132 

1421.51  (b)  revised 6134 

1421.54    (c)    Introductory    text 

and  (1)  revised;  (e)  amend- 
ed  6134 

1421.59  (d).  (e)  and  (f)  re- 
vised  6134 

1421.90—1421.100         (Subpart) 

Heading  amended 6132 

1421.90  Nomenclature 

change 6132 

1421.91  (c)  revised 6134 


Page 
1421.94    (d)  heading.  (1)  Intro- 
ductory text,  and  (1)  revised; 

(f)  added 6134 

1421.99    (d)  revised;  (e)  and  (f) 

added 6134 

1421.210—1421.219        (Subpart) 

Heading  amended 6132 

1421.210  Nomenclature 

change 6132 

1421.211  (b)  revised 6135 

1421.214  (d)  heading.  (1)  intro- 
ductory text  and  (i)  revised; 

(f )  amended 6135 

1421.219  (d),  (e)  and  (f)  re- 
vised.  6135 

1421.245—1421.254        (Subpart) 

Heading  amended. 6132 

1421.245  Nomenclature 

change 6132 

1421.246  (b)  revised. 6135 

1421.249    (c)  Introductory  text 

and  (1)  revised;  (e)  added. 6135 

1421.254  Existing  text  desig- 
nated as  (a)  and  heading 
added;  (b)  added 6136 

1421.280—1421.291        (Subpart) 

Heading  amended 6132 

1421.280    Nomenclature 

change 6132 

1421.300-1421.312        (Subpart) 

Heading  amended. 6132 

1421.300    Nomenclature 

change 6132 

1421.306    Nomenclature 

change 6132 

1421.311    Revised 6136 

1421.335-1421.345        (Subpart) 

Heading  amended. 6132 

1421.335  Nomenclature 

change 6132 

1421.336  (b)  revised 6136 

1421.339    (c)  introductory  text 

and  (1)  revised;  (e)  amend- 
ed  6136 

1421.344  (d).  (e)  and  (f)  re- 
vised  6136 

1421.365-1421.374        (Subpart) 

Heading  amended 6132 

1421.365  Nomenclature 

change 6132 

1421.366  (b)  revised. 6136 

1421.369  (d)  heading.  (1)  intro- 
ductory text  and  (i)  re- 
vised.  6136 


1421.400-14i21.406 

Removed. 

1421.460—1481.471 
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(Subpart) 

8132 

(Subpart) 
Heading  amended 6132 

1421.460  Nomenclature 

change.,. 6132 

1421.461  (1>^  revised. 6137 

1421.464    («)  introductory  text 

and  (1)1  revised:  (e)  amend- 
ed.  *, 6137 

1421.470    (d^    (e)   and   (f)   re- 

vised.....Li. 6137 

1421.741  lUvised:  interim. 11240 

1421.742  Revised;  interim. 11240 

1421.745    Nomenclature 

change... 6132 

1421.753  (a)  amended;  inter- 
im  , 11240 

1421.905    Nomenclature 

change... 6132 

1421.5557  Revised. 8746 

1421.5558  (aK4)  added;  (b)  re- 
vised.....^ 10062 

1430   Authority     citation     re- 

vised.  10*7 

1430.340-^14130.351 (Subpwi;) 

Heading  revised;  interim. 107 

1430.340    Revised;  interim 107 

1430.343    (^  revised;  interim. 108 

Chaptor  Xyi — Rural  Tolophono  Bank, 
Doportmont  of  AgrlcuHuro 

1610  AutbMrity  citation  re- 
vised....].^  1744 

1610.5  (b)  removed;  (a)  desig- 
nation 1-omoved;  interim. 6970 

1610.9  Ad(IM;  interim 1744 

1610.10  Added;  interim. 6970 

1610.11  Added;  interim. 6971 

Chaptor  XVII— Rural  Eloctrification 
Administration,  Dopartmont  of  Ag- 
rlcuHura 

1786    ReviMd;  interim 2469 

Chaptor  XVIII — Farmort  Homo  Ad- 
ministration, Dopartmont  of  Agri- 
cuHura     I 

1823.405    RUised. 7332 

1864.1  Revised. 13099 

1864.2  (d)i,(f),  (hK2).  (J),  and 

(1)  added. 13099 

1864.3  (bXlKU)  revised 13099 


Pwe 

1864.7  (a)  introductory  text, 
(IKii).  and  (3)  added. 13099 

1864.8  Heading  and  introducto- 
ry text  amended 13099 

1864.9  Introductory    text,    (a) 

and  (b)  amended. 13099 

1864.10  (a)  amended;  (dKl)  in- 
troductory text  revised. 13009 

1864.12  (a)  amended 13099 

1864.15    Heading,    introductory 

text,  (a)  introductory  text, 
(1),  and  (3),  (bKl),  and  (c) 
introductory    text    and   (1) 

amended. 13099 

1864.17    (aKl)  amended 13099 

1864.19    (b)  amended. 13099 

1900.55  (c)  through  (f )  redesig- 
nated as  (d)  through  (g);  (f) 
and  (g)  amended:  new  (c) 

added. 7332 

1901.204  (bK3)  removed;  (b)  (1) 
and  (2)  and  (eK3Kl)  re- 
vised.  3860 

1902.6  (d)  revised. 231 

1902.7  (a),  (c)  and  (f)  revised; 

(e)  amended. 231 

1902.15    Introductory  text,  (b) 

and  (c)  revised. 231 

1902.1—1902.16      (Subpart     A) 

Exhibit  A  removed. 232 

1924.13  (eKDdv)    and    (vl)(A) 

and  (2KixKA)  revised. 2155 

1924.1—1924.13      (Subpart     A) 

Exhibit  J  amended 2156 

1924.57    (c)(5Kil)  revised. 8739 

1927.7    (cK3)  revised. 13100 

1930.102    (h)  revised 2156 

1930.141    (e)  revised 2156 

1930.101—1930.150  (Subpart  C) 
Exhibits  B,  B-8.  C,  and  E 
amended;  Exhibits  H,  H-1, 

and  I  added. 2156 

1933.404    (aK4Kiii)  revised. 2159 

1933.416    (b)  revised. 2159 

1940  Authority  citation  re- 
vised.  7332 

1940.304    (aKl)  revised. 7332 

1940.301—1940.350  (Subpart  O) 
Exhibit  C  amended;  Exhibit 

M  revised. 7333 

Exhibit  M  corrected 14778 

1941.14  Added. 8739 

1942.1    (d)  revised. 6785 
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TITLE  7     Choptar  XVIII— Con.        Pu« 

1942.2  (aKlKv)  added;  (a)(2) 
(ill)  and  (iv)  and  (d)  re- 
vised  6786 

1942.3  Amended 6786 

1942.5  (aKlKi).  (bKlKU)  (F) 
and  (G),  (c)  introductory 
text  and  (2)  and  (d)  (3) 
through  (7)  revised 6786 

1942.6  (eK3)  revised 6787 

1942.7  (f)  removed;  (g)  redesig- 
nated as  (f ) 6787 

1942.8  (b).  (c)  and  (g)  revised 6787 

1942.9  (e)  removed;  (b)  intro- 
ductory text  revised 6787 

1942.12    (a)  revised. 6787 

1942.17  (fK7)(i)  removed;  (fK7) 
(U)  and  (iii)  and  (k)  (2) 
through  (8)  redesignated  as 
(fK7)  (i)  and  (U)  and  (k)  (3) 
through  (9);  (b)(3). 
(cK2)(iiiKC).  (eK2).  (f)(1), 
(2)(i).  and  new  (7)(i)  intro- 
ductory text.  (g)(2)(i)(C) 
and  (3KiKB).  (JK3)  introduc- 
tory text.  (kKl).  (m)(l), 
(p)(3Ki)  and  (4).  (q)(2)(iKB) 
and  (3)  through  (5).  (r)(lKi) 
and  (UXCK4).  (D),  (P)  and 
(iii)  and  (2)  revised;  new 
(kK2)  added. 6787 

1942.18  (g)  Introductory  text. 
(J)  introductory  text  and  (2) 
and  (k)(4)  introductory  text 
revised;  (kK4)(vi)  added. 6791 

1942.19  (hK2)  revised. 6791 

1942.20  (a)  (27)  and  (28)  added; 

(b)  revised 6791 

1942.463  (bK4)  correctly  re- 
vised  3861 

1943.32    (a)  corrected 2147 

1944.16  (e)(1)  removal  and  (e) 
(2)  through  (8)  redesigna- 
tion  as  (e)  (1)  through  (7) 

confirmed 7178 

(h)(5KU)     revised;     (hK5)(ili) 
added. 13244 

1944.30  (a)  amended 10241 

1944.31  (e)  removed 10241 

1944.201—1944.240  (Subpart  E) 

Revised 2159 

1944.205  •  (t)  amended 7491 

1944.211    (a)(4)  amended 7491 

1944.213    (a)(2)      and      (b)(ll) 

amended 7491 

1944.215    (1)  amended 7492 
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1944.237    (c)   (1)   and   (2)   and 

(d)(2)  revised 7492 

(a),  (b)  and  (e)  amended;  in- 
terim.  13245 

1944.201—1944.240  (Subpart  E) 

Exhibit  A-6  amended. 7492 

1944.468    (c)    revised;    (d)    re- 
moved.  10241 

1951.15    (e)  revised 13100 

1951.41    (h)(2)  redesignated  as 

(h)(3);  new  (hK2)  added 5357 

1951.51    (a)  revised 13100 

1951.207    (eKlKxU)  added 7337 

1951.210    (a)(8)  added 7337 

1951.215    Revised. 3861 

1951.504    (i)  amended 2194 

1955.18    (f )  revised. 13100 

1955.66    (a)(2KiU)  revised. 7338 

1955.106  (e)(7)  added 7338 

1955.107  Introductory  text  re- 
vised  7338 

1956    Authority     citation     re- 
vised  13100 

1956.57  (b)  and  (J)  (2)  and  (3) 
amended 13100 

1956.58  (b)(1)      and      (2KiKB) 
amended 13100 

1956.66    Introductory  text,  (b) 

and  (c)  amended. 13100 

1956.70    (b)  (2)  and  (3)  and  (c) 

amended 13100 

1956.75    (a)  amended 13100 

1956.85    (aK3)       and       (bK2) 

amended 13100 

1956.96    (bK3)  amended 13100 

1956.99    Amended 13100 

1956.101—1056.150  (Subpart  C) 

Added. 13100 

1962.30    (bK8)  added 7338 

(b)  (1)  through  (8)  redesignat- 
ed as  (bK2)  through  (9);  new 
(b)(  1 )  added 8740 

1962.34    (aK4)       and       (b)(5) 

added 7338 

(f)  (9)  and  (13)  and  (g)(1)  re- 
vised.  10358 

1965    Authority     citation     re- 
vised  10358 

1965.12    (a)(9)  added. 7339 

(bK2KiI)(C)  revised 8740 

1965.27    (bK20)  revised 7339 

(bK5)  introductory  text 
amended 10358 

1965.65    (a)(4),  (c)(2)  and  (11) 

revised 2194 
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(CKIO)  introductory  text,  (U), 

and  (111)  itnended. 7492 

(aK8)  removed;  (aK9)  redesig- 
nated as  CaKS);  interim. 13245 

1965.68    (axilKx)  revised. 2195 

1965.90    ReVlB^  interim. 13245 

1965.51—196^100  (Subpart  B) 
Exhibits  I  A.  B  and  C  revised; 
Exhibits    E    through    E-4 

added;  interim 13248 

1965.126    (ck2)       introductory 

text  reviMd. 10358 

1980.1—1980400  (Subpart  A) 
Appendixes  B  and  E  amend- 
ed.  , 7339 

Appendix  A  revised;  interim 8150 

Appendix  B  revised;  interim. 8153 

Appendix  p  revised;  interim. 8160 

Appendix  |]  revised;  interim 8162 

1980.113    (dMl2)  added 7339 

1980.115    Aij^ended;  interim. 8167 

1980.101-1980.200  (Subpart  B) 

Exhibit  X  amended 7339. 8167 

1980.331  Amended. 10241 

1980.332  Amended. 10241 

2054.1101-2054.1150     (Subpart 

W)    Revtted. 9604 

ChaptM  XXIX — Offk*  of  Enargy, 
D*part«iMit  of  AgricuHura 

2902  Addecii 4007 

2903  Added; 4008 


Choptor  XXX— Offfic*  of  Oporations 
and  Hnoaco,  Doportmont  of  Agri- 
cuHuro     11 

3015.1  (a)  lUvlsed. 8043 

3015.2  (d)  introductory  text  re- 
published; (dK5)  added 8044 

3016    Addei. 8044.  8087 

Oraplor  XXXVI— Notional 
Agricultorai  Statistics  Sorvico 

3600  Authority  citation  re- 
vised.  .- 11639 

3600.2  Amended;  (1).  (2).  (3). 
(4).  and  (5)  redesignated  as 

(a),  (b).  it),  (d).  and  (e) 11639 

3600.3  (cK4J  (1).  (2)  and  (3) 
and  (d)(i)  (1).  (2).  (3).  (4) 
and  (5|)i  redesignated  as 
(cK4)  (id^  (ii)  and  (ill)  and 
(dKl)  (i>  (U).  (ill).  (Iv)  and 
(V);   (cKO(i),   (f)(l)(lv)   and 
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(g)  introductory  text  amend- 
ed  11639 

3600  Appendix  A  amended. 1 1640 

3601  Authority     citation     re- 
YJ3^ 1 1640 

3601.1  Amradei'.".".'.'."™ 

3601.3  Amended. 11640 

3601.4  Amended. 11640 

3601.6  Amended. 11640 

Chaptor  XXXVIII— Worid  Agricultural 
Outlook  Board,  Doportmont  of  Ag- 
rlcuHuro 

Chapter  XXXVni    Chapter  es- 
tablished.  5358 

3800  Added. 5358 

3801  Added. 5358 

Chaptor  XL — Economics  Monogomont 
Staff,  Doportmont  of  AgrlcuHuro 

Chapter     XL   Chapter     estab- 
lished.  4108 

4000  Added. 4108 

4001  Added. 4109 

Title  7— Proposed  Rules: 

6 110»1 

11 13126 

28 9774 

61 7631 

52 3403.  3490.  7632 

63 3026, 10646 

64 3026. 10646 

58 4639.  9948 

68 411 

260 2846 

262 7188 

253 6683 

300 3896 

301 140 

318 3028 

400 4986 

401 606. 

507.  4413.  5276.  5277.  6652-6664.  12774 

440 4413 

449 6665. 11299. 16046 

461 1640 

466 4080 

662 4989 

800 8921 

906 898 

907 412.  2849.  3599 

908 412.  2849.  3699 

910 266 

916 6776.12687 

917 2861. 

5776.  8460. 9634. 11669. 12691. 13413 
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918 11887 

920 15227 

925 2851.  9460 

927 .„. 4641 

929 3038. 15046 

933 7194 

944 9450 

946 7389.  12423 

948 3037 

949 10887 

969 13413 

979 J 413 

981 414, 15046 

982 900 

985 15048 

987 15401 

1006 1035 

1007 9635.  15402 

1012 1036 

1013 1035 

1030. 8206.10894 

1032 5777.7210 

1033 902. 14804 

1046 902. 14804 

1050 5386 

1065 9636. 12424 

1068 1360 

1097 1369 

1106 1370, 1790.  6158. 11092 

1126 266,7942 

1136 686 

1139 686 

1210 9637 

1260 „ 509 

1421 2037,  2759 

1425 7370 

1497 11474 

1498 11474 

1530 11098 

1650......;. 13125 

1700 11511 

1701 140,10546 

1710 15228 

1772 8219 

1822 9318 

1823 „ 2852,  9318 

1900 1....  4414, 12695 

1910 1 9318 

1924 .. 7532 

1930 2852 

1933 2852 

1941 9318 

1942 2852,  9318 

1943 9318 

1944 2862,  9318,  14810 

1945 9318 

1948 2852 

1951 9318, 10098 

1956 9318 

1965 9318 

1980 2852. 

4414. 10100. 12695 


2064 3176 

3403 13048 


TITLE  8— ALIENS  AND 
NATIONALITY 

Chapter  I — Immigration  and  Naturai- 
ization  S«rvic«f  Dapartmant  of  Jut- 
ti«o 

100  Authority  citation  re- 
vised  15194 

100.4  (c)(2)  amended 15194 

103.1  (n)(2)  amended;  interim....  10064 

204.5  (c)  corrected. 2824 

210    Revised:  interim 10064 

212  Authority  citation  re- 
vised  9282 

212.11    Revised 9282 

214  Authority  citation  re- 
vised  3331 

214.2  (n)  redesignated  as  (o); 

new  (n)  added;  interim 3331 

241  Heading  and  authority  ci- 
tation revised 9282 

241.2    Revised 9282 

242  Authority  citation  re- 
vised  9282. 10064 

242.2  (a)  revised;  (g)  removed; 
(b)  through  (f)  redesignated 
as  (c)  through  (g);  new  (b) 
added;  new  (c)(2),  (d).  and 
(e)  amended 9283 

242.21    (b)    heading    and    text 

amended;  interim 10064 

245a  Heading  and  authority  ci- 
tation revised;  interim 9274 

245a.l    (o)  and  (p)  revised 9863 

245a.4    Added;  interim 9274 

274a  Authority  citation  re- 
vised  ...8612 

274a.  1    Introductory  text 

amended 8612 

274a.2  A.  redesignated  as  (a); 
(b)(l)(v)(B)(i)  introductory 
text  revised;  (b)(lKU)(A). 
(v)(B)(i)(i),  (2),  (3)  introduc- 
tory text,  (i),  and  (in),  (vi), 
(vii)  and  (vUi)  (C)  and  (O). 
and  (2)(i)(B)  and  (ii)  amend- 
ed; (bKl)(vKBK4)  and 
(2)(iU)  added 8612 

274a.3    Amended 8613 
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274a.7  (a)  »d  (bK3)  amend- 
ed.  i, 8613 

274a.9  (c)  l$mended:  (d)  re- 
vised— ii. 8613 

274a.l2  (aXltl).  (b)  (10).  (11) 
and  (15);  and  (c)  (1).  (3)  (i) 
and-  (11)  and  (IS)  amended; 
(bK8)  revised. 8614 

274a.l3    (a)  mnended. 8614 

274a.l4    (b)^iKl)  amended. 8614 

286  Added.i, 6757 

287  Authoiliy  citation  re- 
vised  9283 

287.1    (g)  through  (1)  revised. 9283 

287.7    Revised. 9283 

292.1    (aK6)  revised. 7728 

Tide  8— iVe^NWMf  Rules: 


1 

S 

ao4..... 

205..... 

208 

211..... 
212„... 
214..... 
216..... 
223..... 
22Sa... 
232..... 
233..... 


44- 

..4.. 

,.4.. 

-r 
..  .^.. 

..4.. 


235.. 
336.. 
237.. 
238.. 


■•ft" 


2426 

11300 

2426 

2426 

iitoo 

2426 

.2426.3403 

2426 

2426 

2426 

2436 

1701 

1701 


230.. 
242... 
245... 
253... 
280... 
200... 


.,+.. 


.1701.3426 

11300 

1701 

1701 


1701 

.2426. 11300 

2426 

11300 

1701 

1701 


TITLE  9— ANIMALS  AND  ANIMAL 
MODUCTS 


Choptar  I — Animal  and  Plant 

InspocHoil  Sorvlca,  Paparliwnt  of 
AgricuHviit 

11    Authorit|r  citation  revised......  14782 

11.1  Amended;  Interim. 14782 

11.2  (bK  171 1  removed:  (b)  (10) 
throughkl6)  redesignated  as 
(b)  (12)  ithrough  (18);  new 
(b)  (10)  |»nd  (11)  added:  (b) 
(1).  (2).  a).  (8).  and  (9)  re- 
vised; in  «rlm 14782 
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11.3  Introductory  text  revised; 
footnote  3  removed:  inter- 
im  14782 

51.1    Amended. 7881 

54  Authority  citation  revised; 
section  authority  citations 
removed;  nomenclature 
changes 2581 

54.1    Amended 2581 

54.3  (a)  amended 2581 

54.7  (a)  and  (b)  amended. 2581 

54.8  (a),  (b),  and  (c)  redesignat- 
ed as  (c),  (d),  and  (e);  new 
(c)  amended;  new  (a)  and  (b) 
added. 2581 

77.1    Amended;  Interim...................  1003 

Amendment  at  52  FR  49156 

confirmed. 1 1491 

Amendment  at  53  FR   1003 

confirmed. 12914 

78.40  Amended;  interim 2222 

78.41  (a)  and  (b)  amended;  in- 
terim.  2223.  10360 

78.43    Revised;  interim. 4382 

92    Authority  citation  revised. — 2825, 

11044 
Authority  citation  corrected.....  12640 

92.1  Amended. 2825 

92.2  (b)  revised;  (e)  removed. 2825 

92.4  (aK4Kl)  revised. 2825 

(aK5XU)  and  (8Kli)  amended.....  11044 

92.11  (dXlKli)  revision  con- 
firmed.  6792 

92.41    (b)  removal  confirmed. 4843 

94.6    (b)  (2)  and  (4)  and  (dXl) 

revised. 5759 

97.1  (a)  and  (b)  amended. 7493 

97.2  Table  amended. 4383 

Chapfor  III — Food  Scrfoty  and  Inspoc 
Sorvko,  Mocrt  and  Poultry  in- 
I,    Doportmont   off   Agricul- 
turo 

307  Authority  citation  re- 
vised.  13397 

307.5    (a)  revised 13397 

317.8    (bX36)  revised. 7495 

318.7    (cX4)  table  amended. 7495 

318.147    (f  X4)  table  amended 7495 

319.104  (b)  revised. 5151 

319.105  (d)  removed;  (e)  redes- 
ignated as  (d) 5151 

319.180  (a)  and  (b)  amended. 8428 

319.181  Amended. 8428 
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TITLE  9    Chapter  III— Con. 

350  Authority      citation      re- 
vised  13397 

350.7  (c)  revised 13397 

351  Authority      citation      re- 
vised  13397 

351.8  Revised. 13397 

351.19    (a)  revised 13397 

352  Authority      citation      re- 
vised.  13398 

352.5    (c)  revised 13398 

354  Authority      citation      re- 
vised.       13398 

354.101    Tb)  and  7c)  revised...........  13398 

355  Authority      citation      re- 
vised.  13398 

355.12    Revised 13398 

362   Authority      citation      re- 
vised  13398 

362.2    (c)  added ^ 3736 

362.5    (c)  revised 13398 

381    Authority      citation      re- 
vised  13398 

381,38    (a)  revised 13398 

Title  9— Proposed  Rule»: 


50.. 
51.. 
71.. 


4179 

.2759,4179 
3146 


77 4179 

78 3146,  4179, 12019 

85 3146 

92 4179,  6656,  8301 

307 8922 

309 3146 

310 3146 

320 3146 

360 5387.8022 

351 8922 

352 5387. 8922 

354 8922 

355 8922 

362 8922 

381 8922 


TITLE  10— ENERGY 

Chaptar  I — Nuclear  Rogulafory 
Cammisslen 

0   Authority  citation  revised 10365 

0.735-48    Revised 10365 

1.5    (a)  (1)  through  (9)  revised; 

(a)  (10)  and  (11)  added. 1745 

(b)  amended. 3862 

2    Authority  citation  revised. 10365 

2.4    Amended. 10365 

2.719    Removed 10365 


2.780—2.781    Undesignated 

center  heading  revised 10365 

2.780  Revised..: 10365 

2.781  Added 10366 

2    Appendix  C  amended 9430 

Appendix  A  amended 10367 

4.5    Revised 6138 

15.3  Revised 6138 

19.5    Revised 6138 

20.7    Revised 6139 

20    Appendix  D  amended..^...........  3862 

21.5  Revised 6139 

30.6  (b)(2Kl)  revised. 3862 

(aK2)(U)  revised 4110 

40.5  (b)(2)(i)  revised 3862 

(aK2KU)  revised 4110 

40.23    (d)  revised 4110 

40.66  (c)  revised 4110 

40.67  (c)  and  (d)  revised. 4110 

50    Policy  statement 9430 

50.4  (d)  revised. 6139 

50.47    Technical  correction. 8845 

50    Appendix  E  technical  cor- 
rection  8845 

51.40    (c)  revised 13399 

51.121    Revised. 13399 

53.3  Revised. 6139 

55.5  (bK2)(i)  revised 3862 

(aK2)  revised 6139 

60  Authority  citation  revised. 4111 

60.4  Revised. 4111 

61  Authority  citation  revised. 4111 

61.4   Revised. 4111 

70.6  (bK2Ki)  revised. 3862 

(aK2KU)  revised. 4111 

71.1    Revised. 4111 

72.4    Revised. 4111 

72.11    (a)  revised. 4111 

73    Authority  citation  revised. 404 

73.4    Revised 6139 

73.72  (a)  (4)  and  (5)  revised... 4111 

73.73  (b)  revised. 4112 

73.74  (b)  revised 4112 

73    Appendix  B  amended 405 

Appendix  A  amended. 3863 

74.6  (bK2)  revised. 4112 

75    Authority  citation  revised 6139 

75.6    (c)  revised. 6139 

81    Authority  citation  revised 6139 

81.3    Revised 6139 

110.4    Revised. 4112 

110.30    (a)  revised. 4112 

110.43    (a)(1)  revised. 4112 

110.50    (bK3)  revised 4112 

110.70    (c)  revised 4112 
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140.5    Revi$ed. 6140 

150.4  Revl«xi 6140 

170.5  Revised 6140 

Chaptar  l|>  Paportiwnt  of  En«rgy 

430.2  Ametided. 8311 

Corrected. 10869 

430.22  (m)  revised 8311 

430.23  (m)i  <2)  through  (7)  re- 
vised......*  8312 

430.21-430127  (Subpart  B)  Ap- 
pendix M  amended 8313 

600.l-600.2t  (Subpart  A)    No- 

menclatiiire  changes 5261 

600.3  Am^ed. 8045 

600.4  (cK2)(i)  and  (3)  revised. 5261 

(a)     and     (c)(2Ki)     and     (3) 

amended. 8045 

600.6  (aK3i>  revised:  (aK4) 
added...... 5261 

Revised..... 12138 

600.7  (b)  revised 12138 

600.9  (cKliB)  revised. 5261 

600.10  Revised. 5261 

(a)  revise^ 8045 

600.14    (exa)  revised 5262 

(cK  1 )  revjaed. 8046 

(eKlKU)  IVevlsed;  (f)  and  (g) 
redesigitHted  as  (g)  and  (h) 
and  revised;  new  (f )  added. 12139 

600.19  Retlsed. 5262 

(d)  amended 8046 

600.20  (c)  amended 8046 

600.25  (d)  iievised 5262 

(d)  revised. 8046 

600.26  (dXl)  (iU).  (iv).  and  (v) 
revised.»,<. 5262 

(dKl)  introductory  text  and 
(i)  throt«;h  (v)  revised 8046 

600.28  Ad^ 8046 

600.29  Re^ignated  from 
600.122  land  (aKl),  (b).  (d) 
and  (f )  iBBnended  and  nomen- 
clature >dhange 8047 

600.30  Redesignated  from 
600.104  and  nomenclature 
changes 8046 

600.31  Redesignated  from 
600.106!  land  (bK3)  amended 

and  nopdenclature  changes 8046 

600.32  Redesignated  from 
600.108J    and    (d)    amended 

and  nopienclature  changes 8047 

600.33  Redesignated  from 
600.118L^ 8047 
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600.100  (a)  revised:  (b)  amend- 
ed  8046 

600.101  Amended. 8046 

600.102  (c)  amended. 8046 

600.103  (g)  amended 8046 

600.104  Redesignated  as  600.30 

and  nomenclature  changes 8046 

600.105  (bK3)  amended 8046 

600.106  Redesignated  as  600.31 
and  (bK3)  amended  and  no- 
menclature changes 8046 

(c)  revised. 12140 

600.107  (a)  revised. 5262 

(e)  revised. 8046 

600.108  Redesignated  as  600.32 
and  (d)  amended  and  no- 
menclature changes 8047 

600.109  (d)  amended 8047 

600. 1 10  Amended 8047 

600.111  (aKl)  amended 8047 

600.112  (fKl)  amended 8047 

600.116  (g)  amended 8047 

600.117  (dKl)  introductory 
text  amended:  (dK3)  re- 
vised  8047 

600.118  (bKl)  revised. 5262 

Redesignated  as  600.33 8047 

600.119  (b)  revised:  (cKlKU)  re- 
moved: (cK2Kil)  and  (d) 
amended. 8047 

600.122  Redesignated  as  600.29 
and  (aKl).  (b).  (d)  and  (f) 
amended  and  nomenclature 
change 8047 

600.200—600.207     (Subpart     C) 

Revised. 6265 

600.200  (a)  revised:  (b)  amend- 
ed.  8047 

600.203  Nomenclatiu% 

change 8047 

600.204  (bK4)  amended 8047 

600.205  Revised 8047 

600.206  Introductory  text  and 

(c)  amended. 8047 

600.400—600.452     (Subpart     E) 

Added 8045.  8087 

Nomenclature  change 8047 

600.401  Heading  revised 8047 

600.402  Amended 8047 

600.406    (d)  added 8047 

600.422    Table  amended 8047 
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TITLE  10 -Con. 
Chaptor  X— D«partiii«nt  of  Energy 
(G«fMral  Provisiont) 

1010    Authority     citation     re-      page 
Yjgg^l^ 11241 

1010.403  Ta)  revtsedV  (fTadd^^^    11241 

1010    Appendix  I  revised. 11241 

Appendix  I  corrected 12497 

Title  10— Proposed  Rules: 

0-171  (Ch.  I) 7534 

2 415.  3404.  6666. 11310. 14811 

31 2853 

34........1.. 8460 

40 10252, 13128 

50 5985. 

6159.  7534.  8924. 11311. 12425 

62 1926 

73 7534 

76 13276 

140 15049 

430......: 30.7110 

730.. 1594 


TITLE  11— FEDERAL  ELECTIONS 

if 

Title  11— Proposed  Rttles: 

102 5277.6916 

106 5277,  6916 

109 416 

110 2500 

114 416 

TITLE  12— BANKS  AND  BANKING 

Chaptar  I — Cofflptrollvr  of  Hw  Cur- 
rwncy,  D«partiii«nt  of  tho  Troosury 

4.1a    (bKl)  table  amended 6573 

18    Revised. 3866 

21.11  (b)(5).  (c)  (2)  and  (3)..  and 
(e)  through  (h)  republished: 
(a),  (b)  (1).  (2).  (3)  and  (4). 
(c)(1)  and  (d)  revised:  inter- 
im  7884 

29  Note  added 7891 

Removed:  eff.  10-1-88 7891 

30  Removed. 7891 

32.8    (aK3)  and  (b)  amended 2998 

34    Authority  citation  revised. 7891 

34.1— 34.4  (Subpart  A)    Heading 

added. 7891 

34.4    Added 7891 

34.5—34.12         (Subpart         B) 

Added 7891 


Choptor  II — Fodoral  Rotorvo  Syttom 

Page 

202  Supplement  I  amended 11045 

205  Supplement  II  amended. 1 1046 

206  Supplemental  notice 492 

207  OTC  margin  stock  list 2999. 

15195 

208. 16    Supplemental  notice 492 

21 1.5    (f )  revised 5363 

220  OTC  margin  stock  list 2999, 

15195 

221  OTC  margin  stock  list 2999. 

15195 

224    OTC  margin  stock  list 2999. 

15195 

226    Determination. 3332 

226.19    (bK2Kviii)  corrected. 467 

226    Apiiendix  H  corrected 467 

Supplement  I  amended 11050, 

11058 

Supplement  I  corrected 13379 

229    Added. 11837 

265.2    (fK26)  amended: 

(f  K26Kiii)  added. 5152 

(b)(12)  added 11641 

(c)(36)  added 12510 

Chapfor  III— Fodoral  DoposH 
Inturonco  Corporation 

310.13    (a)  amended 7340 

337.4    (a)(2)(vi)  correctly  redes- 
ignated as  (aK2Kv):  (hK3) 

corrected 597 

(h)(1),  (2).  and  (3)  corrected. 2223 

Chaptor  V — Fodoral  Homo  Loon  Bank 


501.10  Introductory    text    re- 
vised  1003 

501.11  Heading  and  (a)  revised: 

(i)  added 1003 

525    Authority  citation  revised: 
section   authority   citations 

removed 320 

525.1    Revised 320 

547  Interim  procedures 13105 

548  Interim  procedures 13105 

549  Interim  procedures 13105 

561.13    Revised 334 

561.15    Removed. 352 

561.16c    (a),  (c)  and  (d)  revised: 

(e)  and  (f )  added. 352 

563    Authority      citation      re- 
vised  11245 


AraL19M 
CHANGES  JANUARY  4  THROUGH  APRIL  29,  1988 


Pwe 

Interim  pnpcedures 13105 

563.9-3    (b)<4)  revised 361 

563.13  (bK4KlKD)  and  (UKB) 
revised:  aK4KiKF)  added. 353 

(a)  revised;. 369 

(bK2Xiv)  revised. 11245 

563.14  AddM.... 369 

563.14-1    Added. 371 

563.17-la   Added. 382 

563.17-2    (a)  and  (b)  revised. 353 

563.18    (d)  itevised. 11243 

563.23-1  Heading  and  (b)  re- 
vised; it)  througti  (f)  re- 
moved...;..  336 

563.23-3   (c)  and  (d)  revised;  (e) 

added L 336 

563.23-4    Affded. 388 

563.45    (c)  I  land     (d)     revised; 

Form  A^  amended 1004 

563.47    AddM. 361 

563b.3    (gK4)  added 2478 

563cll    Removed. 337 

563C.14    (f)]^f.  date  corrected 

to  1-1-88. 6792 

564.2    (bK31  removed. 8169 

564.9    ReviflOd. 8169 

564   ^pen^  amended. 8170 

569a   Interi^  procedures. 13105 

569b    Interini  procedures....... 13105 

569c   Interli*  procedures. 13105 

571.1a  (a)  Introductory  text 
amended:  (bK3).  (c).  and  (d) 

revised..!* 353 

571.1b   Addieid. 383 

571.18    Added. 388 

583  Authority  citation  revised; 
section  Authority  citations 
remove^ 321 

583.5  ReviMd. 1004 

583.6  ReviiM. 321 

583.27    Added.... 321 

584.2  Headthg,  (b)  and  (c)  re- 
vised.  322 

584.2a    Added. 323 

584.2-1  HeUUng  and  (a)  re- 
vised; (bMl2)  added « 323 

584.2-2    Revised. 323 

VI— Faim  CradH 
^ministration 

611  Autho^y  citation  re- 
vised.  4.4. 12140 

611.1140-6U.1142  (Subpart  J) 

Removed. 12140 

614.4341    Reivised. 775 


Correctly  revised. 3191 

614.4440    (c)  revision  eff.  2-2- 

88  2826 

614.4442   Revitdon  eft 
615   Authority      citation      re- 

yJ3£(|^ 12141 

615.5560 (iub^Rr  Added!!!.'!!!  12141 
620   Authority      citation      re- 
vised.  3335 

620.1  (a)  revised  (effective  date 
pending) 3337 

Eff.  3-8-88 7340 

620.2  (Ic)  revised  (effective  date 
pending) 3337 

Eff.  3-8-88 7340 

620.3  (JX3)  introductory  text 
and  (i)  revised;  (JK3KU)  re- 
designated as  (JXSKili)  and 
Introductory  text  revised 
and  (E)  and  (O)  amended; 
new  (JK3KU)  added;  inter- 
im.  3335 

(c)  and  (JK3Xi)  introductory 
text  amended  (effective  date 
pending) 3337 

Eff.  3-8-88 7340 

620.10  (a)     revised     (effective 

date  pending) 3337 

Eff.  3-8-88 7340 

620.11  (b)  (2)  and  (4)  revised 
(effective  date  pending) 3337 

Eff.  3-8-88 .7340 

620.20  (b)  and  (c)  revised  (ef- 
fective date  pending) 3337 

Eff.  3-8-88 7340 

621.2  (aK18Ki)  removed; 
(aK18)  (U),  (ill),  (Iv)  and  (v) 
redesignated  as  (aK18)  (1). 
(U).  (Ul).  and  (iv);  (aK24)  re- 
moved (effective  date  pend- 
ing)  3338 

Eff.  3-8-88 7340 

621.4  Heading  revised  (effec- 
tive date  pending) 3338 

Eff.  3-8-88 7340 

Cliapt«r  Vil— Notienai  Cradit  Union 
Administrotion 

701.10    Removed 4845 

701.20    (c)  revised 9611 

701.23    (aK3)  removed; 

(bKlKlv)  revised 4844 

703  Authority  citation  re- 
vised,  4844 
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TITLE  12  Choptor  VII— Con.  Pve 

703.1  Revised 4844 

703.2  (o)  revised 4844 

748.0  (b)  amended 4845 

795    Revised  (OMB  numbers) 3001 

795.1  (b)  table  amended  (OMB 
numbers) 1005 

Chaplsr  XI — F«d«ral  Financial 
Institutions  Examination  Council 

1101    Authority     citation     re- 
vised  7341 

1101.3  (e)  revised. 7341 

1101.4  (b)(l)(vli)  and  (5)  re- 
vised.  7341 

Title  12— Proposed  Rules: 

3 8550 

220 14812 

225 8550 


226.. 


325.. 


467 

5392,  9406 

8550 

522. 13282 

541 13282 

542. 13282 

543 13282 

544. 13282 

545 13282 

547 13282 

548 13282 

549 13282 

563 13131. 13133. 13282. 15230 

569a. 13282 

569b 13282 

569c 13282 

571 13133. 13282 

588 13133 


611., 
614.. 


.4416 


.4417. 15402 


615 4642. 15402 

618. 15402 

701 


761.. 
790.. 


791.. 


.4992 
.4856 
.4996 
.4996 


TITLE  13— BUSINESS  CREDIT  AND 
ASSISTANCE 

Chaptor  I — Small  Businoss 
Administration 

108  Regxilations  at  51  FR 
20770-20782  and  52  FR 
27675-27679  confirmed:  au- 
thority citation  revised 10243 

108.5    (d)  amended 10243 


108.8  (dK3)  amended;  (d)(7)  re- 
vised.  10244 

108.503-3  (f)  introductory  text 
revised;  (f)(3)  removed:  in- 
terim  10243 

108.503-5    (d)(2)  revised;  OMB 

number ..10244 

108.503-10    Corrected. 1468 

108.503-15    (b)  revised:  (O  and 

(d)  removed;  interim 10243 

108.505  (fK2)(iv)  correctly  re- 
vised  1468 

120.605-1    Amended 7345 

120.605-2  Redesignated  as 
120.605-3:  new  120.605-2 
added 7345 

120.605-3    Redesignated     from 

120.605-2 7345 

120.703    (aKl)  revised 7345 

120.705  Redesignated  as 
120.706;  new  120.705  added.......  7345 

120.706  Redesignated  as 
120.707;  new  120.706  redesig- 
nated from  120.705 7345 

120.707  Redesignated  as 
120.708:  new  120.707  redesig- 
nated from  120.706 7346 

120.708  Redesignated  as 
120.709;  new  120.708  redesig- 
nated from  120.707 7345 

120.709  Redesignated  as 
120.710;  new  120.709  redesig- 
nated from  120.708 7345 

120.710  Redesignated  as 
120.711;  new  120.710  redesig- 
nated from  120.709 7345 

120.711  Redesignated  as 
120.712;  new  120.711  redesig- 
nated from  120.710 7345 

120.712  Redesignated  as 
120.713  and  revised:  new 
120.712  redesignated  from 
120.711 7345 

120.713  Redesignated  from 
120.712  and  revised. 7345 

120.809  Revised 7346 

120.810  Added 7346 

121.2    Footnote  19  revised 10245 

125  Authority  citation  re- 
vised  4009 

125.10    (b)  amended 4009 

133.1    (c)  Uble  revised  (OMB 

numbers) 9612 

140  Authority  citation  re- 
vised  4113 


APtlL19M 
CHANGES  JANUARY  4  THROUGH  APRIL  29,  19S8 
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Pice 

140.2  (c)  Initroductory  text 
amended;  (c)  (1)  and  (2)  re- 
moved; (.$)  and  (h)  redesig- 
nated as  (h)  and  (i);  new  (g) 

and  (J)  added. 1607 

140.4  (aK4Kl)  removed;  (a)  in- 
troductotSt  text  and  (4Kil), 
(bKl)  intrtxluctory  text.  (i). 
and  (iU).  (2)  introductory 
text,  (ii).  and  (iii),  (3).  (4Kvi) 
and  (5)  revised;  (aK4)  redes- 
ignatediSB  new  (aK4Ki)  and 
revised;       (aK4)       heading 

added. U 1607 

(c)  redesignated  as  (e);  new 
(c).  (d).  (0»  and  (g)  added. 1608 

140.6  Addedi; 4113 

143  Added..l« 8048.  8087 

150.7  Corrected. 9726 

ChoptM    lll-~Economic    D«v«lopiii«iit 
AdininittroNon,      Dttpartmsnt      of 


308  Authoribr  citation  re- 
vised  » 12511 

308.5    (c)(2)  revised;  interim. 12511 

309.15    (a)  tlirough  (c)  revision 

at  51  FR  293043  confirmed. 13252 

309.18    (b)  li^vision  at  51   FR 

23043  coE(:tirmed 13252 

Title  13— Pnutoaed  Rulea: 

121 Ii 15232 


-Prtutom 


TITLE 


14-rAI 

I  : 


AERONAUTICS  AND 
SPACE 


Chapt*r  i — Hd«ral  Aviation  Admin- 
ittroHon,  ftoportmont  of  Transpor- 
tation 

21    Special  FAA  conditions 1745. 

1746.     2722-2734.     8868.      13114. 
14784.  1^018 
21.93    (b)  inth>ductory  text  re- 
vised; (bXi)  added 3539 

21.115    (a)  a|4ended 3540 

23    Special  PAA  conditions 1745. 

1746.     2n22-2734.     13114.     14784. 
15018     M 

25    Special  PAA  conditions 8868 

36.1    (aK4)  and  (g)  added;  (c) 

amended!. 3540 

(c)  and  (g)  Kl).  (3).  and  (4)  cor- 
rected..... - 7728 


Pwe 

36.2  (a)  revised. 3540 

36.3  Nomenclature  change 3540 

36.11    Added. 3540 

(b)  corrected 7728 

36.801—36.805      (Subpart      H) 

Added. 3540 

36.801    Corrected. 7728 

36.803    Corrected. 7728 

36.805    (b)  and  (c)  corrected. 7728 

36.1501-36.1583     (Subpart    O) 
Redesignated    as    (Subput 

O) 3540 

36.1501—36.1583     (Subpart    O) 
Redesignated  from  (Subpart 

O) 3540 

36.1581    (a)  and  (b)  amended; 
(e)  redesignated  as  (f)  and 

revised;  new  (e)  added. 3540 

(e)  corrected. 7728 

36    Appendix  B  amended;  Ap- 
pendix H  added. 3541 

Appendix  H  corrected. 4098. 

6793.  7728 

39.13    8-14. 

233.  493.  495.  496.  1335.  1469. 
1609-1612.  1614.  2005.  2479.  2735- 
2737.  3002-3004.  3577-3581.  3737- 
3739.  4114.  4115.  4384.  4604.  4605. 
5153-5155.  5364-5366.  5760,  5763. 
5764.  6794.  679b^7347.  7349.  7730- 
7732.  8615.  8616.  8730.  8869-8871. 
9284.  9432.  9433.  9865.  9867.  10246. 
11246.  11642-11644.  11838.  11839. 
12142.  12377.  12512.  12915.  12916. 
13115.  13253.  14785.  14787.  15361. 
15363. 15364 

Technical  correction. 232 

Corrected. 3807. 

7074. 10188,  12914 
47    Authority  citation  revised; 
.  section   authority   citations 

removed. 1915 

47.11    (a)  amended. 1915 

Technical  correction. 3803 

47.47    (aK2)  revised. 1915 

Technical  correction 3803 

49    Authority  citation  revised 1915 

49.17    (d)  revised;  (e)  removed 1915 

Technical  correction 3803 

71.50    668 

71.123    2007, 

2008,  2010,  2011,  2013,  2014,  2481. 
2482.  2484.  3006,  3007,  3010,  3582, 
3583,  7351.  7352.  8172.  8173.  9868 
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TITLE  14  Chapter  I— Con.  p«e 

Corrected. 5155. 

5521.  6059.  6219 

71.151  6796.  7352.  8174 

71.171  497. 

4118.  6142.  7349.  11061.  11840. 
12917 

Corrected. 8302.  9867 

71.181  497. 

1336.  1614.  4117-4119.  6140-6142. 
6796.  7350.  8617.  9285.  10528. 
11061.  12918.  13115-13117 

Corrected 1 1841 

71.203    9868 

71.207    9868 

71.401    3717 

Corrected 6219 

71.501    3843.  6919. 11022 

Regulation  at  52  FR  47305  ef- 
fective date  deferred 3008 

Regulation   at   52   FR   47308 
corrected  and  effective  date 

deferred 3008 

73.22    8175 

73.25    4846 

73.29    6797,  8174 

73.31    4846.  7352 

Corrected. 13254 

73.45    7353 

73.52    8175 

73.88    3010 

73.64    3011 

73.66    15021 

73.67    15022 

75.100    498. 

1338-1340.  2015.  2017,  2018.  9868. 
14787 
91    Special  FAA  Reg.  47  at  52 
FR    47672-47673     correcUy 
designated  as  Special  FAA 

Reg.  47-2 233 

Special      FAA      Reg.      51-1 

added 3812 

Technical  correction 4846 

95    1007. 

6575.  15366 

97.21—97.35    500, 

3012.  3013.  4847.  6592.  8873.  11063. 
12378.  15373 

108.9    Technical  correction 2223 

121  Authority  citation  re- 
vised.  8728 

Authority  citation  amended 12361 

121.317  (a)  revised:  (b)  and  (c) 
redesignated  as  (d)  and  (f) 
and  revised:  new  (b).  (c),  (e), 
(g).  (h).  and  (i)  added 12361 


Technical  correction. 14888 

121.571    (aKlXi)  revised 12362 

Technical  correction 14888 

121.703    (a)      (15)      and      (16) 

amended:  (aK17)  added 8728 

129.25    Technical  correction. 2223 

135    Authority      citation      re- 
vised.  12362 

135.117    (a)(1)  revised. 12362 

Technical  correction. 14888 

135.127    Added 12362 

Technical  correction. 14888 

135.177    (aK3)  revised 12362 

Technical  correction. 14888 

139.3    Corrected. 4258 

139.201    (c)  corrected. 4119 

139.205    (b)(25)  corrected 4119 

(b)(10)  corrected 4258 

139.209    (c)  corrected 4119 

139.313    (b)(2)  corrected 4258 

139.317    (f)  and  (g)(3)  correct- 
ed  4120 

(g)(3)  and  (i)(3)  corrected. 4258 

139.319    (e)(2)   correctly   desig- 
nated: (i)(2)(i)  and  (JK2Kx) 

corrected. 4258 

139.321    (c)    correctly    revised: 

(h)  corrected. 4120 

139.325    (c)  (6)  and  (7)  correct- 
ed  4258 

139.327    (d)   and   (e)   correctly 

designated  as  (c)  and  (d) 4120 

139.339    (c)(8)  corrected. 4258 

150    Authority      citation      re- 
vised.  8723 

150.3  Amended 8723 

150.7    Amended 8724 

Corrected 9726 

150    Appendix  A  amended 8724 

Choptsr  II — Offfic*  of  Hi*  S«cr«tary, 
D«partiii«nt  of  Transportation 
(Avifrtion  ProcoodlVtgs) 

372.4  (h)  (1)  and  (3)  revised; 
(h)(6)  added 1615 

372.11    (h)(5)  revised 1616 

374.3    (b)(4)  added 1616 

Choptor  III — Offic*  of  Commordol 
Spaco  Trontportfrtion,  Doportmont 
of  Transportation 

Chapter  III    Chapter  revised 11013 

400    Revised 11013 


APtlL  1988 


Changes  January  4  through  april  29,  i988 


401 
404 
405 
406 
411 
413 
415 


Revised..^4. 11013 

Revised..; 1 1013 


11014 


Revised..^.. 

Revised..;]. 11015 

Revised.4.L 1 1015 

Revised.!]. 1 1018 

Revised.*:. 11017 


Chaptsr  V-t-Notfonal  Asronoutics 
and  Sp»w  Adininittralion 

1206.300  (bKJJD  correctly  re- 
vised....  L 5765 

1206.401    (c),  m,  (J),  (k).  and  (1) 

correctly  i^vised. 2738 

1206.500  IntVQductory  text  cor- 
rectly revi9ed. 2738 

1206.503  (aK«i)  correctly  re- 
vised.  u 2738 

1207.403    (bKBD  revised. 4606 

1207.405    (axil!)  redesignated  as 

(aK5);  new  (aK4)  added. 4606 

(aK2)  (V)  and  (vi)  correctly 
designated  and  revised 5765 

1216.100— 12l(a03         (Subpart 

1216.1)  Aiuthorlty    citation 
added. ^ 9760 

1216.103  (a)  ^troductory  text. 
(bK2)  and  f 3).  and  (cK2)  re- 
vised.  ... 9760 

1216.200-12161205         (Subpart 

1216.2)  AJUthority    dtotion 
added. u. 9760 

1216.202    Revli^ed. 9760 

1216.204  (a).  <eK2).  and  (f)  re- 
vised.  1-» — ■' 9190 

1216.205  (bKA)  revised. 9760 

1216.30(K-1218i321         (Subpart 

1216.3)  Authority    dUtion 
added. ^ 9760 

1216.301  (b)  revised. 9760 

1216.302  (a)  Introductory  text 
revised;  ;(aK4)  and  (f) 
added. , 9761 

1216.303  (a)  introductory  text 

and  (c)  reTlsed. 9761 

1216.304  Int^uctory  text, 
(aKl).  an4  {[bXD  revised... 9761 


1216.305 

vised.. 
1216.306 

vised.. 
1216.308 
1216.309 
1216.310 
1216.311 


(dXI 


(a). 


(a) 


).  (4).  and  (5)  re- 

9761 
(b).  and  (c)  re- 

9761 

(b)  revised. 9761 

RevlMd. 9762 

(a)  revised. 9762 

ReylMd. 9762 
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1216.313  (b)  revised:  flush  text 
following  (b)  designated  as 
(c)  and  revised. 9762 

1216.315  Revised. 9762 

1216.316  Revised. 9762 

1216.318  Revised. 9763 

1216.319  Revised. 9763 

1216.320  (aK3)  and  (b)  re- 
vised  9763 

1216.321  (aX3)  and  (5)  and  (c) 
through  (f )  revised 9763 

Title  1^— Proposed  Rules: 

1—199  (Ch.  I) 1088. 

68S0. 11868 

21 2037. 

2039,  3781,  3040,  3042. 11869, 13283 

23 2037,  2039,  2761, 11869, 13283 

25 3040, 3042, 4314. 8743 

27..... 7479.  9190. 10826. 11162 

29 4314. 7479.  9190, 10836. 11162 

39 258. 

514,  615,  1371-1374.  2227.  2228.  2500. 

2502.  2763.  3765.  3044-3048.  3600- 

3604.  3753.  4418.  4419.  5080.  5189. 

5192.  5428.  5801.  7371-7373,  7764. 

7765.  8220.  8633.  8634.  8936-8928. 

9322.   10252.   10254.   11674-11676. 

11678.  11871.  12427.  12947.  13385. 

13286.  14813.  14814.  15057,  15403- 

15406 


61.. 
63.. 


.8368 


65..... 


.8368 


71 516. 

517.  619,  670.  674.  907-910.  1375.  2503. 

2504.  3049,  3628.  4179.  4306.  6160- 

6162.  6666.  6830-6832.  7374-7377. 

7468.  8635.  8929.  9124.  9323.  9758. 

9948.  9949.  10546.  11100,  11101.  12866, 

12947. 13287. 14816. 14817 

73 517. 

991. 7377.  7378.  9124, 11102 
76 10255 

Vlaaaaa*aaaaaaaaaa*aaaa*a**a*****a**«a*a**aaaaaaaaaaa*aaa*aaaaaaa  wOVOf 


107.. 
121.. 
125.. 


133.. 


4306. 4314, 7096, 8930, 9758 

9094 

.4314,  8368 

...:. 4314 

9190 


135 3606, 4314, 7096, 8368, 8930 

241 9653,  9653 

298 12774 

316 4180 
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ISA— UST  OF  CR  SECTIONS  AFFECTED 
CHANGES  JANUARY  4  THROUGH  APRIL  29,  I9M 


TITLE  15— COMMERCE  AND 
FOREIGN  TRADE 

SubtW*  A— Offka  of  Hm  SMratary 
of  Commorc* 

P«ge 

4    Revised. 6972 

18   Authority  citation  revised 6798 

18.3  Revised. 6798 

18.4  Heading,  (a)  introductory 

text  and  (2)  revised 6798 

18.5  (b)  (1).  (2)  and  (5)  and  (g) 
revised. 6798 

18.6  (a)  revised. 6799 

18.7  (b)  revised 6799 

18.11  (b)  introductory  text  and 

( 1 )  amended. 6799 

18.12  (a)  and  (b)  amended 6799 

18.14    (b)  and  (c)  revised 6799 

18.16    (c)  amended 6799 

18.18  Amended 6799 

18.19  Heading     revised;     text 
amended. 6799 

18.20  (a)  revised. 6799 

18.21  Amended. 6799 

18.22  Revised. 6799 

18.24    Amended. 6800 

24    Added. 8048.  8087 

24.31    (bXl)  added 8049 

24.34    Revised. 8049 

CiMptor  III— IntonHrtienol  Trod*  Ad- 
ministration, Dopcntmont  of 


Chapter    m    Export    controls 

continued. 3014 

370.3  (aKlKU)  removed;  (aKl) 
(ill)  through  (vii)  redesignat- 
ed as  (aKl)  (U)  through 
(vi) 12668 

370.14    (a)     introductory     text 

and  (3)(il)  amended. 6143 

371.2  (cK7)  revised:  footnotes  2 
through  13  redesignated  as 
footnotes  4  through  15;  new 
footnotes  2  and  3  added. 12668 

371.17    (eK2KiU)   and   (fKlKIv) 

amended. 12669 

371.22    (cX2Ki)  revised. 12669 

372.11    (dK3)  amended 6143 

373.2  (bK3)  amended. 12669 

373.3  (gK3Kviii)  amended; 
(bKlKi)  revised 12669 

373.7    (b)  (1)  and  (3)  amended 12669 


Pwe 

373  Supplement  No.  1  amend- 
ed  12669 

376.10    (aK3)(iliKB)      Note      1 

amended 2583 

378.3  Introductory  text  amend- 
ed  12669 

379.4  (c)  introductory  text 
amended 12669 

385.6  (a)  amended;  (b)  re- 
moved; (c)  redesignated  as 
(b) 12669 

399.1  Supplement  No.  1.  Group 

0  amended 7733 

Supplement  No.  1.  Group  4 

amended 1616 

Supplement  No.  1.  Group  5 

amended. 2583. 

2593. 10071. 12ei(i| 
Supplement  No.   1.  Group  5 

corrected. 3490 

Supplement  No.  1.  Group  7 

amended 108 

399.2  Supplement  No.  1 
amended. 108. 12669 

Choptor  VIII — Buroou  of  Economic 
Analysis,  Doportmont  of  Commorco 

806.15  (J)  (1)  and  (2)  amend- 
ed.  1016 

(h)  (1)  and  (2)  amended. 15198 

806.17    Revised. 1016 

Title  IS— Proposed  RmiUk 

4b 102S6 

7 12880 

303 13414 

379 418.  2605. 8231 

806 4420 

TITLE  16— COMMERCIAL 
PRACTICES 

Choptor  i    Fodorai  Trodo 
Committion 

13    Amended. 609, 

2223.  2224,  4009.  9104.  9108.  10367. 
11247, 12379 

305.9    (a)  revised. 5971 

Choptor  II — Consumor  Product  Sofoty 
Commission 

1015.12    (a)  revised. 3868 

1016    Revised 6694 


APRIL  1988  ^ 

CHANGES  JANUARY  4  THROUGH  APRIL  29,  1988 

Pace 


SI 


1500.14    (b)(|3)   (i)   and   (ii)   re- 
vised  4,4. 3018 


Title  16— i 

13 


Prvpoai 


led  Rules: 


141, 

1039.  22S0.  2506.  2508,  3214,  6667, 
9666. 125B4 


20-145  {4 


300 

5986 

5986 

303 

5986 

453 

2767 

1000-1750  (Ch.  n) 6833 


0-88-2 


AP 


988 


JMI 


TITU 
SE 

Choi 


30    Inte 
Chapt* 

200.30-1 
200.81 

(b) 

amei 
229.304 
230.144 
230.174 

ed  i 

addc 
230.482 

date 
230.701 
230.702( 

rary 
230.703( 

rary 
239.701 
240.14a- 
240.15C2 
249.308 
270.34b^ 

defe 
274.11A 

defe 
274.11b 

ferr 
274.11c 

ferr 

Tide  17 

140....... 

150 

200. 

229....... 

249 

400—4! 


APRIL  19U 
CHANGES  APRIL  1,  19U  THROUGH  APRIL  29,  1988 


TITLE  17^-COMMODITY  AND 
SECURES  EXCHANGES 

Chaptar  I — Commodity  Futurot 
Commission 


TrMling 


30    Interim  Order  extended 11491 

Chapter  ll-r^Socuritios  and  Exchango 
I  Commission 

200.30-1    (J)  added. 12921 

200.81    Heafdlng  and  (a)  revised; 
(b)  tex1|  and  Note  and  (c) 

amendedi 12413 

229.304    Rentised. 12929 

230.144    (aKS)  revised 12921 

230.174   (d]|  ;and  (e)  redesignat- 
ed as  (6{>  and  (f);  new  (d) 

added...L 11845 

230.482    (ep)  (i)  and  (U)  eff. 

date  deljebred  to  7-1-88 15022 

230.701    AdUed. 12921 

230.702(T)  'Added          (tempo- 
rary)  u 12922 

230.703(T)    Added          (tempo- 
rary)  ^^ 12922 

239.701    Added. 12922 

240.14a-10l|  \  Amended 12931 

240.15C2-8  {<d)  amended 11845 

249.308    Foltn  8-K  amended 12931 

270.34b-l    <b)  and  (c)  eff.  date 

deferred  to  7-1-88 15022 

274.11A    Form  N-IA  eff.  date 

deferred  in  part  to  7-1-88 15022 

274.11b   Foliim  N-3  eff.  date  de- 
ferred in  part  to  7-1-88 15022 

274.11c   Fonn  N-4  eff.  date  de- 
ferred i|ii  part  to  7-1-88 15022 


.13288 
.13290 
.12429 
.12948 
.12948 


Title  n—Pfbpo»ed  Rules: 


140.. 
ISO.. 
200.. 
229.. 
249.. 


400-450  (Ctt.  IV) 12428 


TITLE  18— CONSERVATION  OF- 
POWER  AND  WATCR  RESOURCES 

Chopfor  I — Fodoral  Enorgy  Regula- 
tory Commission,  Dopartmont  of 
Enorgy 

2    Hearing  transcript  and  ques-      pige 

tion  availability 15198 

4    Authority  citation  revised. 15381 

4.107    (a)  revised. 15381 

37.3  Rehearing  denied. 11991 

37.4  Rehearing  denied. 11991 

37.6    Rehearing  denied 11991 

37.8  Rehearing  denied. 11991 

37.9  Rehearing  denied. 11991 

(d)  table  revised 12932 

154  Authority  citation  re- 
vised.  15026 

154.1    Revised. 16026 

154.14  Revised. 15027 

154.15  Revised. 15027 

154.16  Revised. 15027 

154.26    Revised. 15027 

154.31  Revised. 15027 

154.32  Revised. 15027 

154.34    (a)  revised 15027 

154.61  Revised 15027 

154.62  (a)  and  (b)  redesignated 
as  (b)  and  (c);  new  (a) 
added 15027 

154.63  (bKl)  introductory  text. 
(cKl),  (dK3).  (eK4).  and  (f) 
introductory  text  revised; 
(bKlKiv)  and  (5)  added. 15028 

154.67  (cKl)  and  (2KiUXB)  cor- 
rected.  14788 

154.303  (eKlKU)  revised. 15028 

154.304  (c)  correcUy  revised 11991 

154.305  (e)  introductory  text, 
(i)(3)  (1)  and  (ii)  correctly  re- 
vised  11992 

154.306  (c)  correctly  revised. 13254 

157    Rehearing  granted. 11845 

Authority    citation    revised...l5028. 

15381 

157.6  Heading  and  (a)  revised.....  15028 

157.7  (a).  (bK3)  (i).  (U)  and 
(iii).  (5)(i).  and  (7Ki).  (c)  in- 
troductory text,  and  (4)  in- 
troductory text,  (d)  intro- 
ductory text,  (e)  introducto- 
ry text,  (2),  and  (3)  introduc- 
tory text,  and  (gK3)  intro- 
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LSA— UST  OF  Cnt  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1988  THROUGH  APRIL  29,  1988 


TITLE  18  Chaptar  I— Con.  p«e 

ductory  text  and  (iv)  Intro- 
ductory text  amended 15028 

157.13  (a)  amended. 15029 

157.14  (a)  introductory  text  re- 
vised  15029 

157.16  Introductory  text  re- 
vised.  15029 

157.17  Revised. 15029 

157.18  Introductory  text  re- 
vised.  15029 

157.20  (c)  Introductory  text 
and  (d)  Introductory  text  re- 
vised.  15030 

157.21  (d)  amended. 15030 

157.102    (aXl)  revised. 15030 

157.204  (a)  revised. 15030 

157.205  (b)  revised. 15030 

(b)  revised;  (c)  through  (h)  re- 
designated as  (d)  through 

(1);  new  (c)  added. 16381 

157.207  Amended. 15030 

157.208  (d)  Table  I  revised. 11644 

(e)  introductory  text  amend- 
ed.  15030 

157.211    (c)    Introductory    text 

amended. 15030 

157.214  (c)  Introductory  text 
amended. 15030 

157.215  (a)  Table  n  revised. 11644 

(bKl)  introductory  text  and 

(2)  introductory  text  amend- 
ed.  15030 

260  Authority  citation  re- 
vised.  15030 

260.1  (b)>revi8ed. 15030 

260.2  (bKl)  revised. 15031 

260.3  (bKl)  revised. 15031 

260.4  (b)  revised. 16031 

260.7  (bKl)  (i)  and  (ii)  intro- 
ductory text  revised. 15031 

260.11  (b)  revised. 16031 

260.12  (bKl)  revised. 16031 

284    Interpretative  rule 14922 

284.8  Hearing  transcript  and 
question  availability 16198 

284.9  Hearing  transcript  and 
question  availability 16198 

284.221    (bKl)         introductory 

text  revised. 16031 

292  Authority  citation  re- 
vised.  16381 

292.207    (bK2)  revised 16381 

376  Authority  citation  re- 
vised.  16381 

375.308    (m)  revised. 16382 


375.309    (f )  revised. 16382 

376.314    (gg)  revised 16382 

381.104    (c)  revised. 16382 

381.201  Amended. 16384 

381.202  Amended. 15384 

381.203  Amended. 15384 

381.204  Amended. 15384 

381.206  (a),   (b).   (c).   and   (d) 
amended. 15384 

381.207  (b)  amended. 15384 

381.208  Revised. 15382 

381.209  (b)  amended. 16384 

381.301  Amended. 16384 

381.302  (a)  revised 16382 

381.303  (a)  amended. 15384 

381.304  (a)  amended 15384 

381.306    Added. 15382 

381.401  Amended. 15384 

381.402  Revised. 15382 

381.403  Amended. 15384 

381.404  Amended. 15384 

381.405  Removed. 15382 

381.502  Revised. 15382 

381.503  Removed. 15382 

381.504  Removed. 15382 

381.606    Revised 15382 

381.606  Amended. 16384 

381.607  Amended. 16384 

381.508  Amended. 16384 

381.509  Amended. 16384 

381.610    Amended. 16384 

381.601  (Subpart  F)    Added 16383 

385    Authority      citation      re- 
vised.  15032 

385.201 1    Added 15032 

388    Authority      citation      re- 
vised.  16032 

388.104    Revised. 16383 

388.112    (b)  revised. 16032 

389.101    (b)   table   OMB  num- 
bers confirmed. 12676 

(b)     table     amended     (OBCB 
nimibers) 12677 

Title  IB— Proposed  Rules: 

272 12704 

274 12704 

284 14923. 1S061 

385 15061 


APRIL  1988 
CHANGES  APRIL  1,  1988  THROUGH  APRIL  29,  1988 


TITLE  l^f— CUSTOMS  DUTIES 

Chapter  k— United  States  Cuctemt 
S«rvic«,  P»pflrtiii»nt  of  th*  Tr«asury 

7    Interpre^ttive  rule 12143 

103m  Intr^uctory  text  re- 
publlshM;  (g)  revised;  (h) 
and  (i)  ime± 12937 


TITLE 


PLOYEES*  BENEFITS 


Chofiter  I— Offk*  of  Worfcort'  Coni- 


ponsoliofi 
of 


Programs,    Doporteiont 


10    Authoi^iy  citation  revised 11594 

10.125    (b)  devised:  interim 11594 

10.321    (a)  revised;  interim 11594 

ClHi|»ter  lllH-Sodal  SocurHy  Admlnis- 
trofion,  tteporteiont  of  HooHh  and 
Human  S|«rvicos 

416.101— 41A121     (Subpart     A) 

Authority  citation  revised 12941 

416.110    (f X^)  amended. 12941 

416.1242    (f>  and  (b)  revised;  in- 
terim  ;« 13257 

416.1245  Added;  interim. 13257 

416.1246  (d)  and  (f )  revised;  in- 
terim....^^ 13257 

416.2101-4!li6.2176  (Subpart  U) 

Revised. 12941 

Title  20—PH»po8ed  RuU»: 

10 '^, 11596 


TITLE  2l^FOOD  AND  DRUGS 

Chapter  I  ifood  and  Drug  Adminis- 
tration, Qopartmont  of  Hoalth  and 
Human  S^rvicos 

173    Authority      citation      re- 

Yj3gjjL,..    15199 

173.310    (c)  teiile  amended^^^^^         15199 

178.2010    (bi)  table  amended 15200 

179.26    (CKI4)  amended 12757 

184.1538    Added. 11250 

193.477    R^idsed. 12943 

340    AutMtity  citation  correct- 
ed  11731 

349    Addition  effective  date  cor- 
rected to  3-6-89 13217 


369.20    Amendment      effective 

date  corrected  to  3-6-89 13217 

430.4  (a)(58)  added. 13400 

430.5  (aX92)  and  (bK94) 
added. 13400 

430.6  (bXM)  added. 13401 

436.20    (dXlO)  added. 13401 

436.31  (bK16)  added. 13401 

436.32  (J)  added. 13401 

436.363  Added. 13401 

436.364  Added. 13401 

442.22a   Added. 13402 

442.222    Added. 13403 

444.42a    (aK2)  removed;  (a)  (3) 

and  (4)  redesignated  as  (a) 
(2)  and  (3)  and  revised; 
(bKlKlKd)  and  (U)  revised; 
(bKlKll)  undesignated  text 

removed 12660 

444.942a  Heading.  (aKl)  intro- 
ductory text.  (3)  introducto- 
ry text  and  (4X1)  revised. 12658 

452.510e    Added. 12415 

510.600    (c)  (1)  and  (2)  tables 

amended. 1 1493 

520.2611  (b)  and  (cXl)  re- 
vised.  11063 

522.1192    (aX3)  added;  (dX4Xl) 

revised. 11064 

522.1662a    (k)  added. 11494 

524  Authority  citation  re- 
vised  12612 

524.1204    (aX2)  revised 12512 

524.1240  Technical  correc- 
tion.  13217 

524.1484J    Removed. 11065 

540.274b    (CX3XU)  amended 11493 

558.4  (d)  tables  amended. 14788 

558.76    (dXSXxii)  added. 11065 

Technical  correction. 14888 

558.258  (c)  introductory  text 
and  (1)  through  (3)  redesig- 
nated as  (cXl)  Introductory 
text  and  (1)  through  (Ui); 

new  (cX2)  added. 14788 

558.265    (cX6)  added. 11065 

Technical  correction. 14888 

558.311    Technical  correction. 11251 

561.225    (a)  Uble  corrected. 11938. 

12640 

561.443    Revised 12943 

610.12    (gX4Xl)  revised 12764 

610.53    (c)  table  amended 12764 

640.5  (b)  and  (c)  amended 12764 


il 
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ISA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1988  THROUGH  APRIL  29,  1988 


TITLE  21  Chapter  I— Con.  p^e 

660.20—660.28  (Subpart  C)    Re- 
vised.  12764 

660.29    Removed 12764 

800    Authority  citation  revised; 
section   authority   citations 

removed. 11252 

800.12    Second  (c)  removed. 11252 

803.33    (b)  amended. 11252 

807.22    (a)  amended 11252 

807.35    (b)  amended 11252 

807.37  (a)   and   (b)(2)   amend- 
ed.  11252 

807.90    (a)  amended. 11252 

807.95    (cKl)  amended. 11252 

808.87    (a)  amended 11252 

809.5    (a)  (1).  (2),  (3).  and  (4) 

and  (b)  amended. 11252 

812.2  (e)  amended. 11252 

812.19  Amended. 11252 

812.20  (bK9)   and  (d)   amend- 
ed.  11252 

812.38  (d)  amended. 11253 

813.20  (a)  amended. 11253 

813.38    «b)  and  (c)  amended 11253 

813.119    (eK2)  amended 11253 

813.160    (a)    introductory    text    ' 

amended 1 1253 

820.1    (d)  amended. 11253 

820.3  (f)  amended. 11253 

860.7    (gK4)  amended. 11253 

860.123    (b)(1)  amended 11253 

861.32    (b)  and  (c)(5)  amended....  11253 

862.1190    (b)  corrected 11645 

862.1295    (b)  corrected. 11645 

862.1680    (b)  corrected. 11645 

862.1695    Redundant     printing 

correctly  removed. 11645 

862.1700    Redundant     printing 

correctly  removed 11645 

862.1702    Redundant     printing 

correctly  removed 11645 

862.1720    (b)  corrected. 11645 

864.9050    (a)  amended. 11253 

864.9160    (a)  amended 11253 

866.5240    (a)  amended. 11253 

866.5890    (a)  amended. 11253 

876.5830    (a)  amended 11253 

895.21  (dKl)  amended 11254 

1002.7    Nomenclature  change 1 1254 

1002.10    Introductory  text 

amended 11254 

1002.20    (a)  and  (b)  introducto- 
ry text  and  (5)  amended 11254 

1002.31    (c)  amended. 11254 

1002.41    (a)(1)  amended 11254 


Page 

1002.50  (a)    introductory    text 

and  (b)  amended. 11254 

1002.51  Amended. 11254 

1005.11    Amended 11254 

1005.25    (b)  and  (c)  amended. 11254 

1010.2  (c)  and  (d)  amended. 11254 

1010.3  (aKl)and(2Ki).  (b).  and 

(c)  amended. 11254 

1010.4  (a)  introductory  text, 
(bKlKviii),  (c)  (1)  and  (3) 
amended. 11254 

1010.5  (a)  introductory  text, 
(b),  (CK12),  and  (e)  (1)  and 

(2)  amended. 11254 

1010.13    Amended 11254 

1020.30  (c)  and  (d)  introducto- 
ry text  and  (3Kil)  amended....  11254 

1020.32    (aKl)  amended. 11254 

1030  Authority  citation  re- 
vised  11254 

1030.10  (cK4Kiv).  (5Kiv),  and 
(6)    (lii),    (iv)    introductory 

text  and  id)  amended. 11254 

1040.30    (c)(l)(U)  amended. 11254 

1050  Authority  citation  re- 
vised  11255 

1050.10    (dK5)  amended 11255 

Choptor    II — Drug    Enforc«m«nt    Ad- 
ministration, Dopartmont  of  Justico 

1308.15    (d)  added 10870 

1308.24    (i)  table  revised 10835 

1308.32    Table  revised. 10861 

Title  21— Proposed  Rules: 

133 113ia 

172 13134 

176 11402 

17« 11402 

177 11402 

178 11402 

193 11938, 15407 

332 12778 

387 12779 

561 11313. 16407 

888. 13296 

TITLE  22— FOREIGN  RELATIONS 

Choptor  I — Dopartmont  of  Stato 

120.1  Heading  revised;  existing 
text  designated  as  (a);  (a) 

heading  and  (b)  added. 11496 

Technical  correction 12099 

120.10    (e)  amended 11496 


APtIL  19M 
CHANGES  APRIL  1,  19M  THROUGH  APRIL  29,  1988 


S7 


PMe 

Technical  direction. 12099 

120.19    (b)  amended 11496 

Technical  correction. 12099 

120.23  Revised. 11496 

Technical  correction. 12099 

120.24  Re<ta8ignated  as  120.25; 

new  120i,U  added. 11496 

Technical!  Correction. 12099 

120.25  Redesignated          from 
120.24.... 11496 

Technical)  correction. 12099 

121.1    (b)  amended 11496 

TechnicallCorrection. 12099 

122.1  (c)  added. 11496 

Technical!  ^rrection. 12099 

122.2  ReviMd 11496 

Technical' ^rrection. 12099 

122.3  RevifCd 11497 

Technical!  Correction. ■ ■■"•  ^2099 

122.4  Reviicd. 11497 

Technical  correction. 12099 

122.6  Removed 11496 

Technical  correction. 12099 

123.1    (b)  amended 11497 

Technical!  correction. 12099 

124.14    (d)  SKid  (e)  redesignated 
as  (e)  a4d  (f );  new  (d)  added; 

new  (f)  revised 11497 

Technical  correctioiL 12099 

125.4    (bK4i>  amended;  (b)(7)  re- 

vlsed.....4.i 11498 

Technical  correction 12099 

126    Authoftty      citation      re- 
vised  11498 

126.1    Heaqfcig      revised;       (a) 
amended^   (d).  (e).  and  (f) 

added...^ 1 1498 

Technical!  Correction. 12099 

126.3    Heading  revised 11499 

Technical  correction 12099 

126.7  Heacmig  and  (a)  revised; 

(d)  and  (e)  added 11498 

TechnicaJj  correction. 12099 

126.13    Added 11499 

Technical  correction 12099 

127.1    (a)(1)  revised 11499 

Technical  correction 12099 

127.6  Revi^ 11499 

Technical  correction 12099 

127.7  Revis^ 11500 

Technical  Correction 12099 

127.9  (b)  revised 11500 

Technical  CorrectioiL 12099 

127.10  Addfd 11600 

Technical  correction. 12099 


Chapter  V— United  States 
Information  Agoncy 

Pice 

514.32    (b)  amended;  interim. 10529 

diapter  VI— United  States  Arms 
Control  and  Disarmamont  Agoncy 

602  Authority  citation  re- 
vised  10529 

602.11    Revised. 10529 

Chapter  VII — Ovorsoas  Private 
Invostmont  Corporation 

706    Revised 11993 

Title  22— Proposed  Rules: 

2(M 11872 

602 12430 

TITLE  23— HIGHWAYS 

Chapter  I — Fodorai  Highway  Admin- 
istration, Dopartmont  of  Transpor- 
tfrtion 

650.109    Correctly  revised 11065 

657.17    (b)  revised 12766 

658  Authority  citation  re- 
vised  12148 

658.1    Revised. 12148 

658.5    (f )  amended 12148 

658.9    (b)(5)  revised. 12148 

658.11  (a)  and  (b)  heading  re- 
vised; (e)  and  (f)  redesignat- 
ed as  (f )  and  (g)  and  revised; 
(c)  and  (d)  redesignated  as 
(e)  and  (c);  new  (c)  heading 

revised;  new  (d)  added. 12148 

658.19    Revised 12149 

771.105    (e)  corrected. 11065 

771.113    (b)  corrected 11066 

771.117  (d)  introductory  text 
and  (12)  footnote  3  and  (e) 

corrected 1 1066 

771.129    (a)  corrected 11066 

771.135  (f)(2)  and  (m)(l)  cor- 
rected; (g)(1)  and  (m)(l)  cor- 
rectly designated 11066 
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TITLE  23 —Con. 

Chaptw  II— N«rtional  Highway  Traffic 
Safety  Administration  and  Fodoral 
Highway  Administration,  Doparf- 
mont  of  Transportation 

1204  Heading  amended 11269 

1204.4    Nomenclature  changes....  11269 

1205  Authority     citation     re- 
vised.  11289 

1205.3    (aXl)     revised;     (aK6) 

added;  (b)  amended. 11270 

Tide  2^—Propaaed  Rules: 

625 11876 

626 11876 

1309 11679 

TniE  24— HOUSING  AND  URBAN 
DEVELOPMENT 

Subtirio  A— Offico  of  tho  Socratory, 
Doportmont  of  Housing  and  Urban 
Dovoiopmont 

50.20    (n)  added;  interim. 11238 

Choptor  II— Offico  of  Assistant  Soc- 
rotory  for  Housing — Fodorai  Hous- 
ing Commissionor,  Doportmont  of 
Housing  and  Urban  Dovoiopmont 

200.928d    (fKlXi)  revised 11271 

201    High-cost    limits    correct- 
ed.  11998 

High-cost  limits 13405 

203    High-cost    limits    correct- 
ed.  11998 

High-cost  limits 13405 

203.350    (d)  correctly  designat- 
ed.  13404 

203.355    Introductory  text  cor- 
rected.  13404 

203.423    (a)  revised;  eff.   5-19- 

88 10530 

203.640    (b)  revision  at  52  FR 

48202  withdrawn. 13404 

203.645    (a)  revision  at  52  FR 

48202  withdrawn 13404 

203.654    Revision     at     52     FR 

48203  withdrawn 13404 

203.666    Correctly  revised 13405 

221.524    (aXl)       revised;       (e) 

added;  interim. 11233 

221.531    (b)    introductory    text 

and  (3)  amended;  interim 11233 


221.532    Revised;  interim 11234 

234    High-cost    limits    correct- 
ed.  1 1998 

High-cost  limits 13405 

235.9    (a)  revised. 14789 

235.540    (a)  revised. 14789 

236.30   (a)(1)  revised;  (f)  added; 

interim 11234 

236.50    (a)  revised;  interim. 11234 

241.1000—241.1120  (Subpart  E) 

Added;  interim 11234 

241.1200—241.1250  (Subpart  F) 

Added;  interim. 11237 

248    Added;  interim 11229 

Choptor  VIII— Offico  of  tho  Assistant 
Socratory  for  Housing — Fodorai 
Housing  Commissionor,  Dopartmont 
of  Housing  and  Urban  Dovoiop- 
mont (Soction  8  Housing  Assist- 
anco  Programs  and  Soction  202 
Diroct  Loon  Program) 

888    Schedule  A  amended 13407 

Schedule  A  revised. 14955 

Tide  Z'l— Proposed  Rules: 

36 11164 

200 11164, 12431 

203 15408 

213 15408 

234 15408 

510 11164 

511 11164 

570 11164 

813 15412 

882. 11164. 15412 

886 11164 

888. 12278 

913 18412 

941 11164 

968 11164 

968 11164 

TITLE  25— INDIANS 

Chaptor  I — Buroou  of  Indian  Affairs, 
Dopartmont  of  tho  Intorior 

61    Authority  citation  revised. 1 1272 

61.4    (f )  and  (g)  added. 11272 


APRIL  1988  39 

:HAN6ES  APRIL  1,  1988  THROUGH  APRIL  29,  1988 


TITLE  26-INTERNAL  REVENUE 

Chapter  I — lnt*mai  Ravvnu*  S«rvic«, 
Dspartnivnt  off  Hi*  Traotury 

1    Authority    citation    amend-      page 

ed ..k 12002. 

1 1  12008. 12679 

1.46-5  (hK4^.  (J)(7)  Example. 
and  (pK3]|  Example  (2)  cor- 
rected  „ 11162 

1.48-8    (aK3^<ili)  revised. 12678 

1.56-OT  (b)<|6)  redesignated  as 
(bK7);  now  (bK6)  and  (d)(7) 
added;  j  (cK5)(U)  revised 
(temporattr) 15202 

1.56-lT  (b)(J2|)  (iii)  and  (iv).  (4) 
(i).  (iiiX  and  (iv)  and 
(c)(lKU)  and  (4)  amended; 
(b)(6)  red^ignated  as  (b)(7); 
new  (b)  (Op  and  (7)  Examples 
(9)  throtvh  114).  (cM5)(U) 
text  and  <6)  Examples  (15) 
through  (2i)  and  (d)(7) 
added..... 15202 

1.67-2T    (oK3)  corrected. 13464 

1.448-2T  (e)(2)(i)  amended; 
(e)(4)  Example  (i)  revised; 
(eK5)  added  (temporary) 12513 

1.469-2T    (fX4KviiI)      Example 

corrected 15494 

1.469-3T  (b)(l)(iKB)  introduc- 
tory text  and  (il)  and  (2) 
corrected. 15494 

1.469-5T  (k)  Example  (7)  cor- 
rected....  15494 

1.1011-2  (c)  Example  (3)  cor- 
rected  11002 

1.1291-lOT  Correctly  designat- 
ed; (dK2XvU)  corrected. 11731 


Pace 
1.1294-lT    (a)  and  (bK3)(U)  Ex- 
amples (1)  and  (2)  correct- 
ed  11731 

1.1502-13    (c)(7)   and   (f)(2)(iil) 

added 12679 

1.1502-13T    (c)   and   (f)   added 

(temporary) 12679 

1.1502-14    (cK3)  added 12679 

1.1502-14T  Added  (tempo- 
rary)  12679 

1.6041-3    (n)  revised 12150 

1.6050H-0    Added. 12002 

1.6050H-1    Added. 12002 

1.6050H-1T    Heading      revised; 

text  amended  (temporary) 12002 

1.6050H-2    Added. 12006 

1.6081-2T   Added  (temporary)....  11067 
1.6081-3T   Added  (temporary)....  11067 

1.6302-3    Added. 12008 

(a)  and  (b)  corrected. 13464 

26.2601-1    (aK2Kii)  corrected. 13464 

26.2662-1  (cK2KiU)  introducto- 
ry text  and  (B)  and  (iv)  Ex- 
ample (2)  corrected. 13464 

602.101    (c)      table      amended 

(OMB  niunbers) 11068. 

12006. 12008 

Title  26— Proposed  Rules: 

1.0-1-1.60 12705, 

1.401-l.SOO 11876, 12433, 12534 

1.501-1.640 11103 

26 13464 

26a. 13464 

602 13464 

TITLE  27— ALCOHOL,  TOBACCO 
PRODUCTS  AND  FIREARMS 

Title  27— Proposed  Rules: 

4 12024 

12 12024 


S,  15234 


AP 


988 


UMI 


Chap 


0    Autt 

Auth< 
0.15    (ta 

(c)i 
0.19    (a 

(1)1 
0.25    (J 

new 
0.45  (d 
0.63  R 
0.64-2 
0.96  (k 
0.100  ( 
0.105  ( 
Nome 
0.115-( 

vise 
0.115  1 
0.116  1 
0.117  1 
0.160-( 

pem 
2.20    G 


(f 

(f 

R 

An 

(b) 


Table 
2.37  (b 
2.50 
2.56 
2.63 
8.1 
8.8 
9  Revi 
9.3  (a) 
11    Ad( 

Techi 
16  Aul 
16.10  1 
16.78  i 
16  Api 
19  Ad( 
32    Aul 

32.1  R 

32.2  (c 
thn 
(1)1 
(k). 

42    Het 

NOIKI 
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mhE  28— JUDiaAL 
^  ADMINISTRATION 

Chaptor  ii—D*partiii*nt  of  Justice 

Page 

0    Authoriit   citation   revised...24447, 

44971 

Authority  citation  revised 10*71 

0.15    (b)  introductory  text  and 

(c)  revised;  (bKlKv)  added 5370 

0.19    (a)  iQlp-oductory  text  and 

( 1 )  reviftd. «S70 

0.25    (j)    redesignated    as    (k); 

new  (J)  iBtdded 9435 

0.45    (d)  anijended. 1 1*46 

0.63    Revis^ 24448 

0.64-2    Amiekided 10«71 

0.96    (k) 
0.100    (b) 
0.105    (a) 
Nomen( 
0.115-0.11 


(V)  added 10371 

24447 

44971 

change 48998 

(Subpart    U)    Re- 
vised....;.  44971 

0.115    Nomenclature  change 48998 

0.116    Nom^clature  change 48998 

0.117    Nonitoclature  change 48998 

0.160—0.172!  (Subpart    Y)    Ap- 
pendix fi^ended. 4010 

2.20    Guidelines  amended. 33408, 

44387,  47921 

Table  NoU  revised 46596 

2.37    (b)  reWsed 33408 

(f )  reprised. 33409 

(f )  reyjsed 47921 

Revis^ 44389 

Amended. 24448 

(b)amteded 24448 

9    ReviBed4.t. 32786 

9.3    (a)  amttided 9615 

11    Added:  \m.  8-31-87 24449 

Technical  Icorrection. 27496 

16    Authonty  citation  revised. 33231 

16.10    RevUed. 33231 

16.78    AddM. 7785 

16   Appenoix  I  amended. 34214 

19    Added..; 46174 


2.50 

2.56 

2.63 

8.1 

8.8 


32    Authoi 

32.1  Re^ 

32.2  (c) 
througl 
(l)tl 
(k), 

42    H( 


NOTK 


y  citation  revised. 8451 

5451 

id  (h)  revised;  (k) 
(r)  redesignated  as 
h  (r)  and  (u);  new 

d  (t)  added. 8451 

correctly  revised 5521 

indicates  1988  page  numbers. 


42.101—42.112  (Subpart  C)    Au- 
thority citation  revised. 24449 

42.101-42.112  (Subpart  C)    Ap- 
pendix A  revised. 24449 

42.501— 42.540  (Subpart  O)    Au- 
thority citation  revised 24450 

Authority  citation  revised.., 

42.522    (b)  revised. 

42.501— 42.540  (Subpart  O)    Ap- 
pendix A  revised 24450 

44    Added. 37409 

Authority  citation  revised. 10339 

44.101    (c)(2KU)  revised:  inter- 
im.  10339 

50    Authority  citation  revised. S45S 

50.21    Added. 8453 

51.19    Amended. 33409 

61.24  Revised. 33409 

51.25  (a)  amended. 33409 

51.29    (b)  amended. 33409 

55    Authority  citation  revised 735 

55.1  Revised. 735 

55.2  (a)  amended. 734 

55.4    (a)  introductory  text  re- 
vised.  736 

55.6  Introductory      text      re- 
moved: (a>  and  (b)  revised: 

(d)  added 736 

55.7  (a)  revised:  (b)  amended. 736 

55. 1 1    Amended 736 

55.13    (b)  amended. 736 

55    Appendix  revised. 736 

66    Added:  eff .  10-1-88 

66.32  (a)  revised:  eff.  10-1-88., 
(a)  corrected. 11099 

66.33  (a)  revised:  eff.  10-1-88 8069 

68    Added 44973 

68.1  Amended 48998 

68.2  (d)  amended. 48998 

68.34  (a)  amended. 48998 

71    Added. 11646 

Chapter  V — Burvou  of  Prisons, 
Doporfmont  of  Justico 

513    Authority      citation      re- 
vised.  15538 

513.20  (Subpart  C)    Added. 15538 

541    Authority      citation      re- 
vised  37730 

541.2  (Subpart  A)    Added 197 

541.10—541.23  (Subpart  B)    Re- 

vised.  197 

541.60— 541.'68 (Subpart E) 

Added:  interim..........................  37730 
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TITLE  28  Chaptor  V— Con.  p^e 

544  Authority  citation  re- 
vised  lOMS 

544.10—544.13  (Subpart  B)  Re- 
vised  10202 

544.50—544.56  (Subpart  F)  Re- 
vised  10204 

544.70— 544.75  (Subpart  H)  Au- 
thority citation  revised 155M 

544.71    (a)  (2)  and  (6)  revised 1SSS9 

549  Authority  citation  re- 
vised  48068 

549.80  (Subpart  O)    Added. 48068 

Choptor  VI — OfficM  of  Indopondont 
Countoi,  Doportmont  of  Juttico 

602.1  (c)  removed;  (d)  redesig- 
nated as  (e):  new  (c)  and  (d) 
added. 35544 

Chaptor  VII — Offico  of  Indopondont 
Countoi 

(Chapter  VII  Chapter  estab- 
lished.  48097 

700  Added. 48097 

701  Added. 


Title  2S— Proposed  Rules: 

0 35936 


2 30091.  33431.  33433.  34393 

16 34683.  48279 

a60t,  MSX  1MS1 

20 34342 


50... 
67... 
71... 


.34342.37630 
39015 


541 32478.  34343 

ISS40 

700 42314 

701 47406 

TITLE  29— LABOR 

SubtHIo  A— Offico  of  tho  Socrotory 
of  Labor 

12    Authority  citation  revised 48019 

Revised;  interim;  eff .  4-2-89 48020 

12.1  Heading  revised;  (a)  and 
(b)  redesignated  as  (a)  (1) 
and  (2);  introductory  text 
designated  as  new  (a)  intro- 
ductory text;  new  (a)  head- 
ing and  (b)  added;  interim 48019 


Note 


indicates  1988  page  numbers. 


Page 

19    Added 48420 

22    Added 48492 

96.501—96.504     (Subpart     96.5) 

Revised 99«7 

96.601-96.603     (Subpart     96.6) 

Revised. 5968 

97    Added;  eff.  1(^1-88 8069, 8087 

Choptor  I — Notional  Labor  Rolations 


100.735-12  (b)  (3)  and  (4)  re- 
designated as  (b)  (4)  and  (5); 
new  (b)(3)  added. 4616 

102  Authority  citation  re- 
vised  27990 

Authority  citation  revised. 10872 

102.117  (d)  through  (k)  redes- 
ignated as  (e)  through  (1); 
(c)  (1)  and  (2)  (i)  and  (ii)  and 
(e)  through  (1)  revised;  (c)(2) 
(iv)  and  (V)  removed;  newi(d) 
added. 10872 

102.118  Heading  and  (aKl)  re- 
vised  27990 

103  Authority  citation  re- 
vised.  25215 

103.20  (Subpart  B)    Added. 25215 

CnarificaUon 48534 


Chaptor    IV— Offico    of 
ogomont  Standards,  Doportmont  of 
Labor 

452.46    Revised 8751 

Chaptor  V — Wogo  and  Hour  Division, 
Doportmont  of  Labor 

516    Revised;  eff.  7-31-87 24896 

Table  of  contents  corrected 26121 

697  Authority  citation  re- 
vised  35416 

697.1  (b)(1).  (eKl).  (fXl). 
(g)(1).  (h)  (1)  and  (2).  (IKl). 
(J)(l).  (kHl).  (mK2)  and 
(nK2)  revised. 35416 

697.3    Revised 35416 

Chaptor  XII— Fodorai  Modiation  and 
Conciliation  Sorvico 

1470    Added;  eff.  10-1-88 8069, 8087 
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Chaptar  NIV— ^quai  EmployiiMnt 
OppoHunlty  ConmiMion 

1601    Authority     citation     re-      page 
vised.....v* 34215 

1601.6  Exiting  text  designated 
as  (a);  (b)  redesignated  from 
1601.18 26957 

1601.18  Redesignated  as  1601.6 
(b);  new  1601.18  redesignat- 
ed from  1601.19;  (b)  re- 
moved; (c)  through  (g)  re- 
designated as  (b)  through 
(f);  new  (e)  and  (f)  amend- 
ed.  + 26957 

1601.19  Redesignated  as 
1601.18;!  (b)  removed;  (c) 
througii  (g)  redesignated  as 

(b)  through  (f);  new  (e)  and 

(f )  amended 26957 

Added.. ^ 26958 

1601.21  (a)  revised:  (d)  intro- 
ductory text  amended. 26959 

(d)  Introductory  text  amend- 
ed.  ^« SS70 

1601.24    (a)  lamended. 26959 

1601.28    (b)<3)  amended. 26959 

1601.74    (a)  amended 34215 

1601.80    Aipiended. 45454, 48998 

Amended,^ SMS 

1613    LettarB  and  bulletins  re- 

voked...,.» 38226 

Authority  citation  revised. 41922 

1613.211  Rtvised. 41922 

1613.212  (a»  revised. 41922 

1613.213  (i)  amended;  (b)  and 

(c)  redesignated  as  (c)  and 

(d);  ne«r  Cb)  added. 41922 

1613.214 
1613.215 
1613.216 
1613.217 
1613.218 
1613.219 
1613.220 


Revised. 41922 

Revised. 41923 

Revised. 41923 

Revised. 41924 

Revised. 41925 

Hevised. 41926 

(e>  amended;  (b)  and 
(d)  revlfW. 41926 

1613.221  Revised. 41926 

1613.222  Revised. 41927 

1613.231    Revised. 41927 

1613.234  Revised. 41927 

1613.235  Revised. 41927 

1613.236  Removed. 41927 

1613.237  4dded. 41928 

1613.238  4dded. 41928 


NoiK  ■■»!■■  indicates  1988  pace  numbers. 


1613.239  Added. 41928 

1613.240  Added. 41928 

1613.261  Revised. 41928 

1613.262  Revised. 41928 

1613.271    Revised. 41929 

1613.283    Revised. 41930 

1613.513    Revised. 41930 

1613.521    Revised. 41930 

1613.601  (a)  revised. 41930 

1613.602  (a)  revised. 41930 

1613.603  (bKl)    amended;    (c) 

and  (g)  revised 41930 

1613.604  Revised. 41930 

1613.606  Revised. 41931 

1613.607  (a)  revised. 41931 

1613.608  (a)  amended;  (bK2) 
revised. 41931 

1613.609  Revised. 41932 

1613.610  Revised 41932 

1613.612    (aKl)  amended. 41932 

1613.614    (e)  amended. 41932 

1613.631  Revised. 41932 

1613.643    Revised. 41933 

1613.632  Revised 41932 

1613    Appendix  A  added. 41933 

Appendix  A  corrected. 48263 

1625    Authority     citation     re-     

vised. S9n 

1625.2    (a)  and  (b)  amended SfTS 

1625.5    Amended. 5972 

1625.8  Introductory    text    re-     

vised. 5971 

1625.9  (c)  revised;  (d)  and  (e) 

removed;  (f)  redesignated  as     

Xd)  and  revised. 9971 

1625.10  (fKlKi)  amended; 
(fKlKii)  removed;  (fKl)  (iii) 
and  (iv)  redesignated  as 
(fKl)  (U)  and  (iii);  new 
(fKlKU)    introductory    text 

and  (B)  revised. 9971 

1625.11  (a)  (1)  and  (2)  revised; 

(g)  amended. 5971 

1625.12  (a)  revised 5971 

1625.13  Existing  regulations 
unchanged. 33809 

1627  Authority  citation  re- 
vised.  32296 

Authority  citation  revised 9971 

1627.16  (c)  added. 32296 

(c)suq>ended 1170 

1627.17  (a)  revised J971 
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LSA— UST  OF  cm  SECTIONS  AFFECTED 


CHANGES  JULY  1,  19t7  THtOUGH  APtlL  29,  1988 


TITLE  29— Con. 

Chapfw    XVII— Occupational    Sofoty 

and  HooMi  Administration,  Doport- 

mont  of  Labor 

Pige 

1907   Removed. nm 

1910.1—1910.7  (Subpart  A)  Au- 
thority citation  revised. laiao 

1910.7    Added. nno 

Appendix     A     added;     OMB 

number 12123 

1910.16    (bK2Kix)  added. 36026 

1910.19    (i)  added 34562 

(J)  added. 46291 

1910.28    (fK2)  introductory 

text.  (gK3).  (hK2),  and  (i)(l) 

revised. 12121 

1910.35    (h)  revised. 12121 

1910.101—1910.120  (Subpart  H) 

Authority  citation  revised 12121 

1910.103    (aKlKU)  revised. 12121 

1910.106  (aK35)  revised 12121 

1910.107  (aXS)  revised 12121 

1910.108  (aX3)  revised 12121 

1910.109  (dK2KiiiKa)  revised. 12122 

1910.110  (aK14).  (b)(2KiiI), 
(CXSXIHOXI)  and  (fKSKiv) 
revised. 12122 

1910.111  (bXlKU)  revised: 
(bKlKvi)  added. 12122 

1910.155—1910.165  (Subpart  L) 

Authority  citation  revised. 12122 

1910.155    (CK3K1)  revised; 

(cK3KivKE)  added 12122 

1910.176—1910.190  (Subpart  N) 

Authority  citation  revised. 12122 

1910.177  (aK2)  revised. 36026 

1910.178  (aX7)  revised 12122 

1910.180  (iK4Ki)  revised. 12122 

1910.181  (JK4X1)  revised 12122 

1910.211—1910.222  (Subpart  O) 

Authority  citation  revised. t3S2 

1910.211    (dKllKiU)    and    (12) 

revised;  (dKlDdv)  and  (61) 

through  (66)  added. ns3 

1910.217    (cK3KiiiKb)     revised; 

(h)  added. 8353 

Appendixes     A     through     D 

added 3353 

1910.251—1910.254  (Subpart  Q) 

Authority  citation  revised 12122 

1910.251    (b)  revised. 12122 

1910.261—1910.275  (Subpart  R) 

Authority  citation  revised 49625 

Authority  citation  revised 12123 

Note  liKfaw  indicates  1988  page  numbera. 


Ptce 

1910.265  (dX2Xiv)(c)  revised. 12123 

1910.266  (cK4Kiil)  and  (Iv)  re- 
vised.  12123 

1910.268    (c)  revised. 36387 

1910.372  Text  and  Appendixes 
A.  B.  and  C  added  (effective 

date  pending  In  part) 49625 

1910.399    (aKl)  revised. 12123 

1910.1000—1910.1500  (Subpart 
Z)    Authority  citation 

amended. 34562,46291 

1910.1000    Table  Z-2  amended...34562. 

46291 
1910.1028    Added. 34562 

1910.1047  (dK6)  and  (mKl)  re- 
designated as  (dK6Ki)  and 
(mKDd)  (effective  date 
pending  in  part) 1I43* 

(aK2).  (c).  (dKl)  (1)  and  (U). 
(4)  and  (7KU).  (eKl),  (fKl) 
(1)  and  (U),  and  (2)  (1)  and 
(iv).  (gXlKlll).  and  (JXlKll) 
introductory  text  and  (3X1) 
revised;  (dX2Xm).  (3Xlv) 
and  (6X11)  and  (mXlXU)  and 
(2X111)  added  (effective  date 
pending  in  part) 11437 

1910.1048  Added  (effective 
date  pending  in  part) 46291 

(PX2XV1)        added;         OiSB 

number M29 

1910.1200    Revised. 31877 

OMB  number 46080 

Note  added;  OMB  nmnber 15035 

1910.1000—1910.1500  (Subpart 
Z)    Appendixes  A  through 

E  added. 34568 

1915  Authority  citation  re- 
vised.  31876 

1915.97    Revised. 31886 

1915.99    Added 31877 

OMB  number 46080 

Note  added;  OMB  munber 15035 

1917  Authority  citation  re- 
vised  31876 

1917.1    (aX2Xix)  added. 36026 

(aX2Xx)  added. 49624 

1917.28    Added. 31877 

OMB  nmnber 46080 

Note  added;  OMB  number. 15035 

1917.44    (o)  revised. 36026 

1917.72    Removed. 49624 

1918  Authority  citation  re- 
vised  31876 

1918.90    Added 31877 


numoer. 


APRIL  19M 


CHANGES  JULY  1,  1987  THROUGH  APRIL  29,  1988 


PMe 

46080 
.15035 


OMB 

Note  adders  OMB  number 
1926.50— 192|aL59     (Subpart     D) 

AuthoritQT  citation  revised......  31877 

1926.55    (d)  iidded 46312 

1926.59    Added 31877 

OMB  number 46080 

Note  added;  OMB  number 15035 

1926.550    (b)(2)  revised. 36382 

1926.552    (c)<15)  revised 36382 

1926.903    (e)  revised. 36382 

1928  AuthdDity  citation  re- 
vised.  31877 

1928.21    (aK9)  added 31886 

1952.94  Added 48111 

1952.95  Retlsed 48111 

1952.290  Heitding  revised 34383 

1952.291  RMesignated  as 
1952.296  and  revised;  new 
1952.291  redesignated  from 
1952.293| 34383 

1952.292  Redesignated  as 
1952.295i  new  1952.292  re- 
designated from  1952.294 34383 

1952.293  R^esignated  as 
1952.2911  new  1952.293 
added....« 34383 

1952.294  R^esignated  as 
1952.292U 34383 

1952.295  Removed;  new 
1952.295,  redesignated  from 
1952.292U 34383 

1952.296  RMesignated  from 
1952.291  and  revised 34383 

1952.377    Added 35070 

Chapt«r  Xky— Pension  and  W*lfar« 
B«n«ffitt  Administration,  Dapart- 
mrnit  of  If^bor 

2582  (SubciiApter  J  and  Part)         ^ 
Added;  ittterim 35866 

Chaptor  XXVI— Pontion  Bonofit 
Gudfanty  Corporation 

2603.2    (c)  8«iended 30663 

2603.8    (a)  fended 30663 

2603.21  Heading,  (a)  and  (c)  re- 
vised; (d)  amended 30663 

2603.32    (c)  fevised. 30664 

2603.36    Revised. 30664 

2603.51    Reivlsed 30664 


4S 


PMC 


Noik:  IiWIbw  Indicates  1988  page  numbers. 


2603.52  (a)  introductory  text 
and  (1).  (b)  introductory 
text,  and  (c)  revised... 30666 

2603.53  (a)  revised. 30666 

2603.54  (a)  amended;  (b)  and 

(c)  revised. 30666 

2603.55  Revised. 30666 

2610  Authority  citation  re- 
vised.  36759 

Authority  citation  revised 1904 

Premiimi      payment      gulde- 
lineb 1907 

2610.3  (aXOKU)  and  (8KiliKB) 
amended;  footnote  1  added; 
(aK6Ki).  (7).  (8KiUKA),  and 
(bK5)  removed. 1904 

2610.6    Revised. 1904 

2610    Appendix    A    amended...36759. 

49395 

Appendix  A  amended 10531 

2613  Authority  citation  re- 
vised  47561 

2613.2    Amended 47561 

2613.8  (b)(1)  and  (2Ki)  amend- 
ed  47561 

2616  Plan  terminations 1904 

2617  Authority  citation  re- 
vised  47562 

Plan  terminations 1904 

2617.4  (b)     introductory    text 

and  (2)  revised. 47562 

2618  Plan  terminations 1904 

2619  Authority  citation  re- 
vised  4136 

2619.26  (a)  removed;  (b)  and 
(c)  redesignated  as  new  (a) 
and  (b);  new  (aKl)  and  new 

(b)(1)  amended 47562 

2619    Appendix    B    amended...34774, 

38228 

Appendix  D  amended. 47563 

Appendix  D  corrected 48905 

Appendix  B  amended 4134, 8454 

Appendix  B  corrected 90M 

2621  Authority  citation  re- 
vised  47564 

2621  Appendix  A  amended 47564 

2622  Appendix  A  amended 36759, 

49396 

Appendix  A  amended 10531 

2642    Revised 39914 

2644  Authority  citation  re- 
vised....  36759,  49396 

2644    Appendix  A  amended 25008. 

36759.  49396 
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LSA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1987  THROUGH  APtIL  29,  1988 


TITLE  29  Chopfw  XXVI— Con.       Pwe 

Appendix  A  amended 10532 

2676.15    (c)  table  amended 26475. 

30359.  34774.  38229.  43571. 
47565 

(c)  table  amended loit, 

4137,  M55,  12515 

Chapter  XXVII— F«d«ral  Min*  Sofsty 
and  Hoalth  Raviaw  CommlMion 

2700.40    (b)  revised 44883 

2702.5  Revised:  Interim 733 

2702.6  Added;  Interim. 738 

2702.7  Added;  Interim 739 

2702.8  Added;  interim. 73» 

TiUe  29— Proposed  Rules: 

1 31366,38473 

5 31366.  38473 

70 SIM 

98 39015 

100 25124.  27902 

102 27012 

103 25142. 

29038.  36589.  37399,  43919.  47029 

505 35447 

516 10M2, 1I5W,  iMfr,  1S0M 

530 10MS.  11990, 114t7,  ISOM 

1404 ,m> 

1471 39015 

1615 42450 

1625. — .. 45360 

1910 26776. 

28727.    29620.    32312,    35731,    37973, 
42321.  44996.  45438.  45530.  47097 

1714,2047.  11S11,  1S4M 

1915 28727.  32312.  35731 

1917 28727.  32312.  35731 

1918 28727.32312.35731 

1 151 1 

1926 26776,  44996 


1952 

1953 


...36048 
.27417 


2550 33508.  42322 

17M,  11M4 

2580 31039.  44610 

iin« 

2616 33318 

2617 33318 

2640 37329,  43082 

2842 43082 

2649 37329 


Note 


Indicates  1988  page  numbers. 


TITLE  30— MINERAL  RESOURCES 

Ctiaptar  I— MIna  Safoty  and  HooHh 
Administration,  Dopartmont  of  Labor 

Page 

46  Removed. 33235 

47  Authority  citation  revised. 33235 

47.10  Amended. 33235 

47.50    Amended 33236 

48  Authority  citation  revised. 10335 

48.5  (bX2)  revised 10335 

48.6  (bK8)  redesignated  as 
(bK9);  new  (b)(8)  added. 10335 

(bK8)  corrected. 12415 

48.8    (bK8)  revised I033ft 

48.11  (aK4)  revised 10336 

57.22001—57.22608  (Subpart  T) 

Revised;  eff.  10-29-87 24941 

57.22004  OMB  number,  inter- 
im  41397 

57.22005  (f)(1)  and  (g)  correct- 
ed  27903 

57.22202  (aK2)  revised;  inter- 
im.  41397 

57.22204  OMB  number,  inter- 
im  41397 

57.22228  (e)  revised;  interim 41397 

(e)  revised;  final 9615 

57.22229  (bX3)  amended;  inter- 
im.  41397 

57.22230  OMB  number.  Inter- 
im  41397 

57.22232  Corrected 27903 

57.22233  Corrected 27903 

57.22234  (a)  amended;  inter- 
im  41397 

(a)  amended;  final 9615 

57.22239  OMB  number;  inter- 
im  41397 

57.22240  Corrected 27903 

57.22401  OliIB  number;  inter- 
im.  41397 

57.22601  Effective  date  de- 
ferred.  41397 

Effective    date    deferral    ex- 
tended  961S 

57.22606  (g)(2)  revised;  inter- 
im  41397 

75.160-1    Redesignated  as 

75.161  and  revised 10336 

75.161    Redesignated  from 

75.160-1  and  revised 10336 

75.200—75.223  (Subpart  C)  Re- 
vised  2375 


APtlL  19M 
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75.220  (bXib  correctty  desig- 
nated.......  1 139S 

75.223    (c)  corrected. 1 1MS 

75.1714    (b)     revised:     (c)     re- 

iiioved..lj. 10336 

Chopfmr  l|->-MliMralt  Manag«in«nt 
SmvIcs,  P^portimut  of  tho  Intorior 

202  Headi^t  and  authority  ci- 
tation revised. 1217 

Authority  citation  revised. 1370 

Seminars...^ 401 1,  fill 

202.51— 202J93  (Subpart  B)  Re- 
vised (2PI2.52  and  202.53  re- 
designalted  from  202.152  and 
202.151  ^d  revised) 1217 

202.100—202401     (Subpart     C) 

Revised].; 1217 

202.100  Rejr^oved:  new  202.100 
redesigiuted    from    202.150 

and  revittd. 1217 

202.101  RaHoved;  new  202.101 
added...!,. 1217 

202.102  Refenoved. 1217 

202.103  Removed. 1217 

202.150  Re|4Mignated  as 
202.100  uid  revised. 1217 

202.151  Rejdesignated  as  202.53 

and  revised 1217 

202.152  Redesignated  as  202.52 

and  reviiaed. iii7 

202  (Subpg^  D)    Heading  re- 

vi8ed.....u 1217 

,  202.150— 20$452     (Subpart    D) 

Sections  added. 1271 

202   (Subpart  E)    Heading  re- 

vlsed.....^ 1317 

202   (Subp4^  F)    Heading   re- 

vised.....^.j 1317 

202  (Subpautt  O)    Heading  re- 

vised.....fi 1317 

202  (Subpart  H)  Heading  re- 
vised  ., 1317 

202  (Subp^  I)  Heading  re- 
vised.....,.,  1317 

203  Authority  citation  re- 
vised.....li 1210 

Semlnarsll. 401 1,  tioi 

203.50  (Sub)mrt  B)  Heading  re- 
vised.....^  1310 

203.50    Redesignated  from 

203.150.U 1210 

203   (Subpart  C)    Heading  re- 

vised.....U 1310 


NOTC 


jubpaft 

BUa  •■••iaLaa 


indicates  1988  pace  numbers. 


203.100   Removed. 1318 

203   (Subpart  D)    Heading  re- 
vised.  1318 

203.150    Redesignated  as 

203.50 1318 

203   (Subpart  E)   Heading  re- 
vised  1318 

203.200    Redesignated  as 

203.250 1218 

203.250    (Subpart    F)    HeadW 

revised. 1318 

203.250    Redesignated         from 

203.200 1218 

203  (Subpart  O)    Heading  re- 
vised.  1318 

203   (Subpart  H)    Heading  re- 
vised.  1318 

203    (Subpart    I)    Heading   re- 
vised  1318 

206    Seminars. 4011, 8181 

Information     collection     re- 
quirements  4013 

206.10    Added. 1373 

206   (Subpart  B)   Heading  re- 
vised.  1318 

206.100-206.107     (Subpart    C) 

Heading  revised 1318 

206.100  Revised. 1318 

206.101  Revised. 1218 

206.102  Revised. 1330 

206.103  Removed. 1318 

Added. 1221 

206.104  Redesignated     as     43  ' 
CFR  Part  3162.7-4 1218 

Added. 1233 

206.105  Revised. 1383 

206.106—206.107    Removed. 1372 

206.150—206.152     (Subpart    D) 

Heading  revised 1318 

206.150—206.159     (Subpart    D) 

Revised. 1373 

206   (Subpart  E)    Heading  re- 
vised.  1218 

206   (Subpart  F)    Heading  re- 
vised.  .....1318 

206  (Subpart  O)    Heading  re-     ', 
vised 1218 

206.300  Redesignated             as 
206.350 *. 1318 

206.301  Redesignated             as 
206.351 1318 

206.350—206.351     (Subpart    H) 

Headln*'  revised 1318 

206.350    r       signated         from 

206.30U 1218 
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LSA— UST  OF  CFR  SECTIONS  AFFECTED 
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TITLE  30  Chapter  II— Coiu.  P^e 

206.351    Redesignated         from 

206.301 i2it 

206  (Subpart  I)  Heading 
added 121s 

207  Revised las 

Seminars 401 1,  tltl 

208  Revised 41913 

208.2    Corrected. 45528 

209  Removed 41918 

210  Seminars 4011,  Sltl 

210.50—210.55       (Subpart      B) 

Heading  revised 1226 

210.55    Added 1226 

210  (Subpart  C)  Heading  re- 
vised  1226 

210.100—210.105    Removed 1226 

210  (Subpart  D)  Heading  re- 
vised  1226 

210.150—210.151    Removed 1226 

210  (Subpart  F)  Heading  re- 
vised;  1226 

210.300  Redesignated  as 
210.350 1226 

210.301  Redesignated  as 
210.351 1226 

210  (Subpart  G)  Heading  re- 
vised  1226 

210.350—210.351  (Subpart  H) 
Added  (210.350  and  210.351 
redesignated  from  210.300 
and  210.301 ) 1226 

210  (Subpart  I)  Heading  re- 
vised  1226 

216  Authority  citation  re- 
vised*  27546 

216.40    (a)  and  (b)  revised;  (g) 

added 27546 

218  Authority  ciUtion  re- 
vised  24451.  27546 

218.40    (a)  and  (b)  revised;  (e) 

added. 27546 

(e)  correctly  designated 37452 

218.57    Added;  eff.  7-31-87 24451 

241  Authority  citation  re- 
vised  121s 

Seminars 401 1,  OlOl 

241.10    Removed 1226 

241.50—241.53       (Subpart      B) 

Heading  revised 1226 

241.50    Amended 1226 

241.53  Redesignated  from 
241.100  and  heading  revised; 
(c)  removed 1226 

Note  ■■Win  indicates  1988  page  numbers. 


241  (Subpart  C)  Heading  re- 
vised  1226 

241.100  Redesignated  as  241.53 
and  heading  revised;  (c)  re- 
moved  1226 

241  (Subpart  D)  Heading  re- 
vised  1226 

241  (Subpart  E)  Heading  re- 
designated as  Subpart  F 
heading;  new  (Subpart  E) 
heading  added. 1226 

241  (Subpart  F)  HeacUng  redes- 
ignated as  Subpart  O  head- 
ing; new  (Subpart  F)  head- 
ing redesignated  from  Sub- 
part E  heading 1226 

241  (Subpart  O)  Heading  re- 
designated as  Subpart  H 
heading;  new  (Subpart  G) 
heading  redesignated  from 
Subpart  F  heading 1226 

241  (Subpart  H)  Heading  re- 
moved; new  (Subpart  H) 
heading  redesignated  from 
Subpart  G  heading 1226 

241        (Subpart       I)    Heading 

added 1226 

250  Revised 10690 

250.1  Introductory  text  cor- 
rected  12227 

250.51    (b)  (1)  and  (2)  correc^ 

ed 12227 

250.123    (b)(1)         Introductory 

text  corrected ................  12227 

250.126    (b)(1)  corrected 12227 

250.153    (aK4)  corrected 12227 

251  Authority  citation  re- 
vised  4291 

251.5-3    Revised 4292 

251.14-1  (d)  (1)  and  (2)  and  (e) 
revised;  (cK3)  and  (dK3)  re- 
moved  4392 

256.83—256.101      (Subpart     N) 

Removed 10777 

Chapter  VII— Offic*  of  Surfac* 
Mining  Roclamatien  and  Enforco- 
mant,  Dapartmant  of  Hi*  Interior 

700  Authority  citation  re- 
vised  39407 

700.5    Amended 39407 

723  Authority  citation  re- 
vised  2674 

723.1    Revised 2674 


1. 


APRIL  1988 
CHANGES  JULY  1,  1987  THROUGH  APRIL  29,  1988 


Pace 

723.18    (a)  ifevlsed S«74 

724    Added.. 3674 

736  Authority  citation  re- 
vised......  39407 

736.12  Revised. 39407 

736.13  Retttoved 39408 

736.14  (a)  l^vised. 39408 

750    Authority      citation      re- 

vised......» 367S 

750.18  (a)  revised 367S 

764  Authority  citation  re- 
vised.......  49323 

764.15  (aMlVrevlsedL'"^^^^^^^^^^^^ 

(a)  (3)  and  (8)  and  (bK2)  re- 
moved; (a)  (4)  through  (7) 
and  (bX3)  redesignated  as 
(a)  (3)  through  (6)  and 
(b)(2)..... 49324 

750    AuthO^ty      citation      re- 

vised....f4 31622 

750.20    (a):3uspended  in  part 31622 

769    Authority      citation      re- 

vlsed....U 49324 

769.14  (a)(1).  (bK2),  and  (h)  re- 
moved;! (a)(4)  and  (bKl)  re- 
designajtled  as  (a)(3)  and  (b); 
(a)(1)  add  new  (3)  and  (c)  re- 
vised......  49324 

773  Authority  citation  re- 
vised  1 1607 

773.11    (bK2)  introductory  text 

revised 1 1607 

779.10    Amended. 47359 

779.19  (b)  amended 47359 

779.20  Recdoved. 47359 

780.16  Revised. 47359 

783.10    Amended. 47359 

783.19  (b)[  ^mended 47359 

783.20  Removed. 47359 

784  Authority  citation  re- 
vised...!,  45923 

784.14    (g)  revised. 45923 

784.21  Rejvlsed. 47359 

785  Authority  citation  re- 
vised...^., 39183 

785.14  (0(1)  (iii)  and  (iv)  redes- 
ignated as  (c)(1)  (iv)  and  (v); 
new  (eKl)(iii)  added;  new 
(cKlKiv)  revised 39183 

800  Authority  citation  re- 
vised....,  997 

800.5    (c)  revised. 997 

800.23  (c)  introductory  text. 
(1).  (2)«  and  (3)  redesignated 

Note  liUfli^i  indicates  1988  page  numbers. 


Pwe 
as  (c)(1)  introductory  text, 
(i).  (U).  and  (iii);  new  (c)(2) 
added;  (d)  amended;  (e)  (2) 
and  (4),  (f ).  and  (g)  revised. 997 

800.40  (aK2)  revised. 99t 

816  Authority  citation  re- 
vised  29181,  47360 

816.68    (e)  amended. 29181 

816.97  (b).  (e)  (2)  and  (3)  re- 
vised; (e)(4)  added 47360 

817  Authority  citation  re- 
vised.  45924.47360 

817.41  (bK2)  removed. 45924 

817.97  (b).  (e)  (2)  and  (3)  re- 
vised; (eK4)  added. 47360 

845  Authority  citation  re- 
vised.  3673 

845.1    Revised. 3675 

845.18    (a)  revised. 3675 

846  Added. 3675 

902  Authority  citation  re- 
vised.  5164 

902.15  Added. 5164 

902.16  Removed. 5164 

904.10  (a)  (1).  (2).  and  (3)  and 
(b)(30)  revised;  (b)  (5)  and 
(7)  removed. 

904.12    Added. 

904.15  (d)  added 

904.16  Added 

904.20    Revised. 

906.11  (p)  and  (oo)  removed. 36028 

910  Authority  citation  re- 
vised  3676 

910.772    (a)  revised 4977 

910.782    Removed. 4977 

910.846    Added. 3676 

912  Authority  citation  re- 
v]ge(}, 3676 

912.846    Added!..............................^^^^^^ 

913  Authority  citation  re- 
vised.  46329 

913.11    (c)  removed. 48422 

913.30    Added. 45329 

914  Authority  citation  re- 
yj5e<l 4394 

914.15  (p)  revised;  (s)  added 4394 

(r)  added 9317 

914.16  (d)  removed. 9317 

915.15    (g)  added. 37453 

916.15    (g)  added. 49398 

917    Authority      citation      re-     

vised. 7717 

917.15    (y)  added 49401 
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TITLE  30  Chapter  VII— Con.  Page 

Heading  revised;  (y)  redesig- 
nated as  (X);  new  (y)  added 77V 

917.16    (d)  removed 49401 

917.21    Existing  text  designated 

as  (a):  new  (b)  added 26300 

921  Authority  citation  re- 
vised  3676 

921.846    Added 3676 

922  Authority  citation  re- 
vised  3676 

922.786    Removed 4977 

922.846    Added 3676 

925  Authority  citation  added; 
section  authority  citations 
removed 43758 

925.15  (e)  added. S769 

925.16  (iKl)  introductory  text 
amended 43758 

(J)  and  (k)  amended 43759 

(a)  through  (h)  removed. S769 

926  Authority  citation  re- 
vised  49403 

926.15    (g)  added. 49403 

931.15    (f)  added. 4014 

933  Authority  citation  re- 
vised  3676 

.  933.826    Removed 4»77 

933.846    Added 3676 

934  Authority  citation  revised: 
section  authority  citations 
removed. 43761 

Authority  citation  revised 2340, 

11501 
934.12    Heading  revised 2340 

934.14  Added. 2340 

934.15  (i)  added 43761 

Heading  revised;  (J)  added 3340 

934.16  Added. 2340 

934.30    Appendix  A  amended 1 1501 

935  Authority  citation  re- 
vised.  ,. 7733 

935.12    (c)  added. 26971 

(a)  removed........................... 29516 

(b)  removed. 7733 

935.15  (bb)  added 26971 

(cc)  added 29516 

(dd)  added 46598 

935.16  (d)  through  (h)  added. 26972 

(a)  removed 29516 

(c)  removed 7733 

935.20    Revised 30668 

935.25    Revised 30668 

936.17  Removed 36924 

936.18  Removed. 36924 

Note  ■■»#■€■  indicates  1988  page  numbers. 
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936.19    Removed 36924 

937  Authority  citation  re- 
vised  3676 

937.846    Added. 3676 

938.15    (n)  added 26302 

939  Authority  citation  re- 
vised  3676 

939.770—939.771    Removed 4W7 

939.846    Added 3676 

941  Authority  citation  re- 
vised  3676 

941.846    Added 3676 

942  Authority  citation  re- 
vised  3676 

942.816  (f)  revised. 47717 

942.817  (e)  revised 47717 

942.846    Added 3676 

944  Authority  citation  re- 
vised  

944.15    (1)  added 

946  Authority  citation  re- 
vised.  43573 

Authority  citation  revised 7133 

946.12    (bK3)  removed. 26973 

946.15  (s)  added. 26973 

(t)  added 30670 

(u)  added 49404 

(V)  added 49405 

(w)  added 7183 

946.16  (a),  (b),  (c).  (f).  and  (g) 
removed;  (d)  and  (e)  re- 
vised  7133 

946.25    Revised 43573 

947  Authority  citation  re- 
vised.  3676 

947.846    Added 3676 

Title  30— Proposed  Ruhat 

1-100  (Ca».  I) 10257 

11 32313 

20 iisse 

48 30391 

67 26352,  33956,  43345 

75 30391 

am.  «i«i  «sa  10104,  inn,  is4u 

77 iSSSOb  ms3 

202 25887, 

29868.    30776.    30826,    33247,    35451. 

39792,  39846,  43919 
203 28887. 

29868,    30826,    33247,    35451.    39846, 

43919 
206 25887, 

29868,    30776.    30826,    33247,    35451, 

39792.  39846,  43919 

207 30826, 

33247.  35451,  39846 
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210.. 


312.. 
216.. 
218.. 
241.. 


250.... 
251.... 
256.... 
701.... 
702.... 
750.... 


762... 
773... 
780... 
784... 
785... 
815... 
816... 
817... 
823... 
840... 
842... 
843... 
845... 
846... 
870... 
901... 
904... 
905... 
006... 
013... 
914... 


915.. 
016.'! 


917.. 


918.. 
925.. 


931.. 
934.' 
935.'. 


33247, 
.'25887', 


.25887, 
''88247. 
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80826, 

85451,  39846 
...............  lOM 

'm868'."4'3919 
...............  10M 

'ai868',''43919 

30826, 

35451.  39846 

35559 

36435 


.29222 
.42258 


.82764.: 
.32764, ! 


.28012,  37334, : 
.28012.  37334. ; 


f777,  IM1S 

34894 

....«fn,1S0M 

39186 

37164. 43174 

39364.42258 

39364. 42258 

MSHIIMS 

42258 

39364,  42258 
39364,  42258 

HSt,  I  IMS 

32758. 41471 
4«..  82758.  34050.  41809.  41471 

34050.41309 

41666 

41666 

27419 

34929 

27419.47411 

39594.44918 

7211 

28309,41471 

25887.  85733,  35734 


.25888 

..10M7 
.34930 


26168, 

26159,  28310,  34932, 39540 


.29546 


28162.33956 

...........................  IflMO 

."3'5'7's'6'."488S5',"49031 


4* 25886, 

25387,    ^165,    46377,    46879,    46783, 
48125 

.I1M7,  tVOS 


936.. 
938.. 
943.. 


944.. 
946.. 


.25087 
.30930 


41738,43622 

...28166,  28849,  36959,  41739 
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948.. 


952.. 
953.. 


.41741 
...  IIMt 
.46095 
.46097 


Note 


Ibdlcates  1988  page  numbers. 


TITLE  31— MONEY  AND  HNANCE: 
TREASURY 

SubNH*  A— Offic*  of  th«  SMrwfory 
of  tho  Troosuiy 

1    Authority  citation  revised. 26305 

1.1—1.7  (Subpart  A)    Revised......  26305 

1.8—1.12  (Subpart  B)   Revised....  26319 

1.20    Revised. 26320 

1.21—1.22    Revised. 26321 

1.23  Revised. 26322 

1.24  Revised. 26323 

1.25—1.26    Revised. :.  26324 

1.27  Revised. 26326 

1.28  Revised. 26327 

1.29—1.30    Revised. 26328 

1.31-1.32    Revised. 26329 

1.33    Removed 26302 

1.34—1.35    Revised. 26329 

1.20—1.36  (Subpart  C)   Appen- 
dixes A  through  L  revised.......26329 

5.5—5.22  (Subpart  B)    Revised....  39514 

16    Added. 35071 

25    Added;  interim. 9728 

Choirtor  I— Monotory  Offkos, 
Dopartmofit  of  tho  Troosury 

51    Authority  citation  revised. 36925 

51.0  Revised;  interim. 36925 

51.1  Revised:  interim. 36925 

103   Authority      citation      re- 
vised.  35545 

103.11    (gK9)  and  (r)  added.. 777 

(p)  revised. 4188 

Effective  date  corrected ......  S080 

103.22  (aKl)  and  (c)  amended; 
(aK3)  redesignated  as  (aK4); 

new  (aX3)  added... — ............ 777 

(d)  and  (e)  amended........ ......4188 

103.23  (b)  amended. 4118 

103.25  (a)  amended;  (eK3)  re- 
vised.  ••  ••••••••••  10^73 

103.26  (bK3)  amoaded! 4118 

103.43    (a),  (b).  and  (c)  redesig- 
nated as  (b),  (d),  and  (e); 

new  (b)  revised;  new  (a),  (c), 

and  (f)  added. 35545 
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TITLE  31  Chapter  I— Con.  Pwe 

103.49  (c)  (1)  and  (2)  amend- 
ed.  41M 

103.70—103-77      (Subpart      P) 

Added. 35546 

Choptor  II— Fiscal  S«rvic«, 
Dapartnwnt  of  tho  Troatury 

235    Policy  statement 3SM 

240    Policy  statement. 35M 

245    Policy  statement 35M 

248    Policy  statement 35M 

316    Updated  tables 48422 

Updated  tables 9617 

342    Updated  tables 48422 

Updated  tables »»17 

351  Authority  citation  re- 
vised.  46455 

Updated  tables 48422 

Updated  tables .>617 

351.5    (a)  revised. 46456 

357.22    (a)     introductory     text 

amended. 10074 

358    Added:  interim 41991 

Ctiaptor  V— Office  of  Foroign  Astott 
Control,  Dopartmont  of  tho  Troatury 

500.563  Revised 7354 

535.702  Added 7356 

535.703  Added. 7356 

535.704  Added 7356 

535.705  Added 7356 

540.703  Added. 7356 

540.704  Added 7356 

540.705  Added 7356 

540.706  Added 7357 

545.427  Interpretation 25576 

545.702  ■  Added 7357 

545.703  Added 7357 

545.704  Added 7357 

545.705  Added 7357 

550.304  (aK3)  amended;  (aX4) 

and  (b)  added S57l 

550.406    Revised. 5572 

550.630    Added 35548 

550.635    Added 35549 

550.703  Added 7357 

550.704  Added 7357 

550.705  Added 7350 

550.706  Added 7353 

560    Added 44076 

Title  ^\— Proposed  Rulea: 

0 45S48 

NoDC  UlMuta  Indicates  1988  page  numbers. 


10 999S 

103 35562.  39663,  30922 

223 29039.  37384 


TITLE  32'-^TIONAL  DEFENSE 

Chaptor  I— Offico  of  tho  Socrotary  of 
Dofonso 

40.3  Amended 29844 

40.4  (b)(3Kiil)  (B)  and  (C)  and 

(iv)  added 29844 

40.6  (d)(2KiU)  (A).  (B),  and  (C) 
amended 29844 

40.7  (bK4)(iv).  (c).  and  (d) 
added 29844 

40.14    (a)  amended. 29845 

40a    Revised. 48431 

40a.  1    Amended W17 

41    Appendix  A  amended. 46997 

43.2  (a)  amended....^.....................  25008 

43.6    (d)(14)  revised. 25008 

45.3  (bK2).  (cK2).  and  (eKlKv) 
revised:  (dK5)  and  (g) 
amended. 41706 

(eXlXiil)  amended 1342 

45.4  (d)(1)  amended 41706 

45.5  Amended. 41706 

Revised 1343 

59    Revised 34215 

63.3    (o)  amended. 25215 

63.6  (b)(S)  (i)  through  (vii) 
amended:  (eK2)  introducto- 
ry text  revised:  (eK2Kvi)  re- 
designated as  (eK2Kvii):  new 
(eK2Kvi)  added. 25215 

68    Added 44389 

72    Added 41707 

98    Added. 44883 

102    Revised 48999 

104  Revised. 1343 

105  Added 15205 

165    Removed 34639 

174.1    (d)  and  (e)  amended 29181 

174.3  (b).  (c)  and  (f)  amended; 

(d)  and  (e)  revised 29181 

(f )  corrected 30766 

174.4  (c)  revised. 29182 

174.5  (b)  and  (d)  revised 29182 

174.8    (a)  revised. 29182 

199  Uncodified  Table  2  re- 
vised.  34776 

Authority  citation  revised 


APRIL  1988 
CHANGES  JULY  1,  1987  THROUGH  APRIL  29,  1988 


Pwe 

199.1  (o)  designated  as  (p); 

new  (o)  iftdded.... 38754 

199.2  (b)  akhended. 3S00S 

(b)  amen^M. SMn,  ISMO 

199.3  (eK3)Kiv)  revised. 27991 

199.4  (dK^X  (fXSXU).  (4KU) 
and  (S)j  |(g)  (10)  and  (11)  re- 
vised; (f)k6)  added. 33005 

(cK3Xix)^)  introductory  text 
and  (g)^99)  revised. 5S73 

(aK9)  (i)  |«id  (V)  and  (bKl)  re- 
vised; (^K3)  (zi)  and  (xli)  re- 
moved; (pM)  (xiii)  and  (xlv) 
ftted  as  (cK3)  (xi) 
and  (zii)(  (eK16)  added. ia6l 

199.6  (aK81  and  (bXlKU)  re- 
vised: (bX3Kv)  added;  (e)  re- 
moved; I  (f )  redesignated  as 

(e) 33006 

(cXlXiv)]bdded;  (cXSXivXA) 
introdik»ory  text,  (i),  (2). 
(J),  aiif  «)  introductory 
text       I  revised; 

(cX3XiVKAX4Xii{)  redesig- 
nated ai«  (cX3XivXAX<)  and 
revised;  j         (cX3XlvXAX5) 

added.... 5372 

(bXlXU)  revised;  (aX9)  and 
(bX4Xxi)  added. I31ftl 

199.7  (bXlKi).  (cX2).  (eXl)  and 
(g)  raised;  (bX2XxXC) 
added... 33007 

(eX3)  revUed. stn 

199.10  (a)(tXiil)  redesignated 
as  (aXSMiv):  new  (aX5Xiil) 
added..!! 33007 

199.13  Added. MIO 

199.14  Adfled. 33007 

(e)  throtdkh  (g)  redesignated 

as  (f)  tnrough  (h);  new  (e) 

added...- latt 

209  RevisnL 47390 

220  Adde4i 36028 

226  Adde^. 42638 

229.16    (a>  (1)  and  (2)  revised.. — 47721 
249    Added! 41708 

251  RevisttL 36030 

Technioi)  correction. 37609 

252  Revisleid. 39222 

259    Authority      citation      re- 

vlsk...,.;. 48020 

Revised;  ^f .  4-2-89.... 48020 

259.1  HeMing  revised;  (a)  and 
(b)  ret^^signated  as  (a)  (1) 

I  indicates  1988  iwge  numbers. 
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and  (2);  introductory  text 
designated  as  new  (a)  intro- 
ductory text;  new  (a)  head- 
ing and  (b)  added. 48020 

278  Added;  eff .  10-1-88 mro,  mr 

286   Revised. 25977 

291    Revised. nu 

292a.l3    Revised. 29188 

292a.l5    Removed. 25216 

295    Heading  revised. 32296 

Revised 

Authority  citation  revised.. — .. 

295.2    (b)  amended............. .... 

295.6  (b)  (1)  through  (6)  re- 
vised; (b)  (7)  and  (8)  added.....  32296 

(aX3)  amended 

295   Appendix  C  amended — ...... 

299a.l0    (bXlO)  amended. 41711 

351    Removed. 37290 

361    Revised. 41998 

368    Revised. 35417 

372   Revised. 36402 

374    Added. !»« 

381  Added. 36405 

382  Added. 87290 

382    Appendix  A  amended. 38407 

388   Added. lOtr* 

Chopfar  V    Papartmant  off  Mm  Anay 

518.15  (aX4)  (i)  through  (xvU) 
revised;  (aX4)  (xviii) 
through  (xxili)  removed — .. — ..WOl 

536  Revised. 46939 

537  Revised. 45176 

552.25    Revised. 44393 

552.105—552.111     (Subpart    O) 

Added. 25862 

Redesignated  as  Subpart  H iTSt 

552.98—552.104     (Subpart     O) 

Added. un 

552.105—552.111     (Subpart    H) 

Redesignated  from  Subpart 

G.. USt 

Chaptar  VI — Daportmant  off  tha 
Navy 

706.2    Table     One     amended...42103. 

47923 

Table  One  amended. 12S1S 

Table  Three  amended.....42104, 47923 

Table  Three  amended 1251S 

Table  Four  amended ISSli 
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TITLE  32  Chapter  VI— Con.  page 

Table  Five  amended 35237, 

38755.  42102.  42103.  46080. 
47922 

Table  Five  amended 12516 

706.3    Table  One  amended 35237 

Table  One  amended 12516 

728    Revised 33718 

732    Revised 32297 

750  Authority  citation  revised; 
footnotes  removed 25595 

750.3  (d)  redesifipiated  as  (e); 

new  (d)  added. 25595 

750.4  (c)  heading  revised 25596 

750.7  (a)  (5)  through  (16)  and 
(b)  revised:  (a)  (17)  and  (18) 
added. 25596 

750.8  (a)  and  (b)  amended 25596 

750.9  Revised 25597 

750.12  (b)  amended 25597 

750.13  (l))  and  (c)  redesignated 
as  ((0  and  (d);  new  (b) 
added:  (cK2)  amended 25597 

750.16  (c)(2)  amended:  (e)  re- 
vised  25597 

750.21  (a)  through  (c)  amend- 
ed  25598 

750.23  Revised 25598 

750.24  (b)  (2)  and  (3)  revised 25598 

750.32    (e)(2)  amended 25598 

750.52  (b)  revised. 25598 

750.53  (c)  amended 25598 

751  Authority  citation  revised; 
footnotes  removed. 25598 

751.2  Revised. 25598 

751.3  (iXSKiU)  amended 25599 

751.4  (u)  added 25599 

751.21  (f  KlKil)  amended 25599 

751.22  (b)  and  (d)  amended 25599 

751.23  Introductory  text 
amended 25599 

751.24  (aKl)  introductory  text. 
(V).  (vi).  (2).  (3)(1).  (5)  and 
(6).  (b)  and  (d)  revised;  (e) 
amended 25599 

751.25  (b)  revised. 25600 

751.28    Revised. 25600 

751.30    (a)  through  (d)  and  (e)4. 

revised;     (e)     introductory 

text  amended. 25600 

757  Authority  citation  re- 
vised.  25600 

Footnotes  removed. 25601 

757.2    (bK2)  and  (c)  revised 25601 

Note  ■■WI«m  Indicates  1988  page  numbera. 


Page 

757.3    (a)  amended;  (b).  (c),  (d). 

and  (f)(3)  revised 25601 

757.8    Amended 25601 

757.13    Introductory    text    and 

(d)  revised;  (f )  removed 25601 

757.15  (a)  (1)  through  (4)  re- 
vised  25601 

757.16  (c)  amended;  (d)  added....  25601 
763.5    (d)  added 45455 

Chapter  VII— Dapartmant  of  Mm  Air 
Fore* 

807    Revised. 36247 

811    Revised 48675 

81  la   Revised. 48681 

861    Added 37609 

884    Revised 4014 

887    Revised S76 

891    Removed. 44597 

Chaptor  XVI— SalocHv*  Sarvk* 
Syttsni 

1602.2  Revised. 24454 

1602.11    Revised 24454 

1602.14  Revised 24454 

1602.15  Revised 24454 

1602.18    Revised. 24454 

1602.24  Revised 24454 

1602.25  Revised. 24454 

1605.51    (b)  removed. 24454 

1605.81    (b)  revised. 24454 

1609.1    Revised 24454 

1618.3  Removed 24454 

1621.1    Revised. 24454 

1624.4  (b)  and  (c)  revised..... 24455 

1624.5  (a)  revised 24455 

1624.6  (a)  and  (e)  removed;  (b) 

and  (J)  revised 24455 

1624.7  Revised. 24455 

1624.10    Revised 24455 

1630.13    Revised. 24455 

1630.18    Revised 24456 

1630.30  Revised 24456 

1630.31  Revised. 24456 

1630.40    (a)    Introductory    text 

revised;  (aK4)  removed. 24456 

1630.44  Revised 24456 

1630.45  Heading    and    (a)    re- 
vised  24456 

1630.48    Revised 24456 

1633.1  (e)  and  (f )  revised 24456 

1633.2  Revised 24457 

1633.6    Revised 24457 


. 36247 
.48675 
.48681 
.37609 
....  4014 

. V* 

.44597 


...  24454 
...  24454 
...  24454 
...  24454 
...  24454 
...  24454 
...  24454 
....24454 
...  24454 
...  24454 
....24454 
...  24454 
...24455 
....24455 
I) 

...24455 
...  24455 
...  24455 
...  24455 
...  24456 
...  24456 
...  24456 
t 

...24456 
...  24456 
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evised:     (c)     re- 
moved  - 24457 

1633.10  Revised. 24457 

1633.11  Revlited. 24457 

1636.3   (a)  riVteeiL 24457 

1636.6    Headkig  revised. 24457 

1636.8    (aX3)  Irevlsed. 24457 

1639.3    (aK  1^  irevlsed. 24458 

1639.6  Headfag  revised.... 24458 

1639.7  (c)  r^tised. 24458 

1642    HeadiiMr  revised. 24458 

1642.3  RevUied. 24458 

1642.4  (aK4!)    revised;    (b)    re- 
moved......  .....................  24458 

1642.5  Added. 24458 

1642.7    (a)     revised;     (c)     re- 

moved.....i.4 24458 

1648.1  Revii^KL 24458 

1648.2  Removed. 24458 

1648.3  (a)  and  (c)  revised 24458 

1648.4  (b)  revised. 24458 

1648.5  (a)  at^  (i)  revised 24459 

1648.6  (a)  revised. 24459 

1651.1    (b)  revised. 24459 

1651.4    (a),  at).  (nX3)  and  (r)  re- 
vised.  U 24459 

1653.3    Heading,  (a)  and  (k)  re- 
vised.  ^^ 24459 

1657    Revisei 24459 

1698    Addedi; 24460 

i 
ClKipt«r  XIX — CMitral  litt*llig«nc* 

AgMicy 

1900    Revised 46466 

Choptar  XM — Information  Socurity 
Oyorslglit  Offko 

2001.43    (akl)  revised. 28418 

2003.20    Revised. 28802 

(hKl)  revif^d. 29793.  48367 

(hK  1  Ki)  caerected. 49250 

Title  Z2—Pr^poaed  Rule*: 

45 \\ IIOM 

104 39663 

169 atia 

171 i »1S 

198a. -, 27421 

199 2fl|5|68.  29044,  30391.  46098.  47029 

137S,  int 

276 il 26692 

277 26693 

280 39015 

285 48452 
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indicates  1988  page  numbers. 


807 27825 

811 37681 

811a. 37686 

838 «4SS 

887 85927 

1636 47949 

1656 47949 


TITLE  33— NAVIGATION  AND 
NAVIGABLE  WATERS 

Choptor  I — Coast  Guard,  Dopartmont 
of  Transportation 

3.01-1  (f)  removed;  (g)  redesig- 
nated as  (f ) 26217 

(h)  redesignated  as  (g)  and  re- 
vised...  33810 

3.25-1    (b)  revised. 25217 

3.40-10    (b)  revised. 35913 

3.40-15    (b)  revised. 35913 

(b)  revised. S572 

3.40-17    Added 36913 

(b)  revised. son 

3.40-20    (b)  revised. 35913 

4.02    Table  amended. SS76 

5    Authority  citation  revised. 36760 

5.47  Revised. 36760 

(b)  corrected. 37716 

5.48  Added. 36760 

25.103    Revised. 25217 

25.111    (b)  revised 25217 

25.405    (g)  revised. 25218 

47    Removed. 25218 

60    Removed. 42640 

62    Revised. 42640 

62.21    (g)  corrected 46351 

62.23    (cK3)  corrected. 46351 

62.41    Corrected. 46351 

62.49    (b)  corrected 46351 

66  Authority  citation  revised 42645 

66.01-10    Revised 42645 

66.05-1    Revised. 42645 

66.05-20    Revised. 42645 

66.10-1    Revised. 42645 

67  Authority  citation  revised; 
section  authority  citations 
removed 33810 

67.50-1    Revised 33810 

67.50-35    Revised 37613 

72.01-10    (aK2)  revised 25218 

80    Authority  citation  revised. 33810 

80.01    (c)  added. 33810 
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TITLE  33  Clraptar  I— Con.  p^e 

80.155    Redesignated  from 

80.305 25218 

80.160    Redesignated  from 

80.310 25218 

80.165    Redesignated  from 

80.315 ......25218 

80.170    Added 25218 

80.305—80.325    Undesignated 

center  heading  removed. 25218 

80.305    Redesignated  as 

80.155 25218 

80.310    Redesignated  as 

80.160 25218 

80.315    Redesignated  as 

80.165 25218 

80.320    Removed 25218 

80.325    Redesignated  as 

80.503 25218 

80.501    Added 25218 

80.503    Redesignated  from 

80.325 25218 

80.1102    Redesignated         from 

80.1105 25218 

80.1104  Redesignated  from 
80.1110 25218 

80.1105  Redesignated  as 
80.1102 25218 

80.1106  Redesignated  from 
80.1115 25218 

80.1108    Redesignated         from 

80.1120 25218 

80.1110  Redesignated  as 
80.1104;  new  80.1110  redesig- 
nated from  80.1125 25218 

80.1112    Redesignated         from 

80.1130 25218 

80.1114  Redesignated  from 
80.1135 25218 

80.1115  Redesignated  as 
80.1106 25218 

80.1116  Redesignated  from 
80.1140 25218 

80.1118    Redesignated         from 

80.1 145 25218 

80.1120  Redesignated  as 
80.1108;  new  80.1120  redesig- 
nated from  80.1150 25218 

80.1122    Redesignated         from 

80.1155 25218 

80.1124  -Redesignated  from 
80.1160 25218 

80.1125  Redesignated  from 
80.1110 25218 

Note  liWiti  Indicates  1988  page  numbers. 


Pve 
80.1126    Redesignated         from 

80.1165 25218 

80.1130  Redesignated  as 
80.1112;  new  80.1130  redesig- 
nated from  80.1205 25218 

80.1132    Redesignated         from 

80.1210 25218 

80.1134  Redesignated  from 
80.1215 25218 

80.1135  Redesignated  as 
80.1114 25218 

80.1136  Redesignated  from 
80.1220 25218 

80.1138    Redesignated         from 

80. 1225 25218 

80.1140  Redesignated  as 
80.1116;  new  80.1140  redesig- 
nated from  80.1230 25218 

80.1142    Redesignated         from 

80.1250 25218 

80.1144  Redesignated  from 
80.1255 25218 

80.1145  Redesignated  as 

80. 1 1 18 25218 

80.1146  Redesignated  from 
80.1260 25218 

80.1148    Redesignated         from 

80.1265 25218 

80.1150    Redesignated  as 

80.1120;  new  80.1150  redesig- 
nated from  80.1270 25218 

80.1152    Redesignated         from 

80.1275 25218 

80.1155    Redesignated  as 

80.1122 25218 

80.1160    Redesignated  as 

80.1 124 25218 

80.1165    Redesignated  as 

80.1126 25218 

80.1205—80.1275    Undesignated 

center  heading  removed 25218 

80.1205    Redesignated  as 

80. 1 130 25218 

80.1210    Redesignated  as 

80.1132 26218 

80.1215    Redesignated  as 

80.1134 25218 

80.1220    Redesignated  as 

80.1136 25218 

80.1225    Redesignated  as 

80.1138 26218 

80.1230    Redesignated  as 

80.1140 25218 

80.1250    Redesignated  as 

80.1142 26218 
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80.1255    Redesignated  as 

80.1144..... 25218 

80.1260    Redesignated  as 

80.1146..... 25218 

80.1265    Redesignated  as 

80.1148...U 25218 

80.1270    Redesignated  as 

80.1150..... 25218 

80.1275    Redesignated  as 

80.1152...^. 25218 

84    AuthoritO^  citation  revised. lOSn 

84.05    (b)  revised. 10533 

95    (Subchap^r   F   and   Part) 

Added....j.i 47532 

95.005    (a)  c^)^Tected. 13117 

95.010    Corrticted. 131 17 

95.020    (b)  corrected 13117 

95.030    (a)  cMrected. 131 17 

95.035    (aK2p! corrected 131 17 

100    Tempofiry        regulations 

list. .; 26675,  46351 

Temporary  [regulations  list 40U, 

I  i  13119 

100.01    (b)  added. 33811 

100.35-109    Added          (tempo- 
rary)  30164 

100.35-544    Added          (tempo- 
rary)  26674 

100.35-050681   Added       (tempo- 
rary)— h 31622 

100.35-05081]  I  Added       (tempo- 
rary)— L 38756 

100.35-T07-6i    Added     (tempo- 
rary)  \.\ 43573 

100.35-0911    Added         (tempo- 
rary)  28554 

100.35-0914    ^ded         (tempo- 
rary)  1 29517 

100.35-0918   Added         (tempo- 
rary)— 4 28251 

100.35-0921    Added         (tempo- 
rary)  ^., 32790 

100.35-0924   Added         (tempo- 
rary)  ,.. 32791 

100.35-0925   Added         (tempo- 

XcKk  JT  ^•••••■^■^•■■■••••••••••••••••••••••••••■••••OXwVO 

100.45    ReviEied. 42645 

100.101  Redesignated         from 

100.304  4^  (b)  revised 25219 

100.102  RedMgnated        from 

100.305  ihd  (b)  revised. 25219 

100.103  Redesignated         from 
100.307  and  (b)  revised. 25219 
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100.104    Redesignated         from 

100.308  and  (b)  revised 25219 

100.301  Redesignated  as 

100.502  and  (b)  revised. 25218 

100.302  Redesignated  as 

100.503  and  (b)  revised. 25219 

100.303  Redesignated  as 

100.504  and  (b)  revised 25219 

100.304  Redesignated  as 

100.101  and  (b)  revised. 25219 

100.305  Redesignated  as 

100.102  and  (b)  revised. 25219 

100.306  Redesignated  as 

100.505  and  (b)  revised. 25219 

100.307  Redesignated  as 

100.103  and  (b)  revised. 25219 

100.308  Redesignated  as 

100.104  and  (b)  revised 25219 

100.501  Implementation    (tem- 
porary)  1 1501 

100.502  Redesignated         from 

100.301  and  (b)  revised. 25218 

Heading,  (a)  and  (b)  revised 1M1« 

100.503  Redesignated         from 

100.302  and  (b)  revised. 25219 

100.504  Redesignated         from 

100.303  and  (b)  revised. 25219 

100.505  Redesignated         from 
100.306  and  (b)  revised. 25219 

100.1103  Redesiinated       from 
100.1201 25219 

100.1104  Redesignated       from 
100.1202.. 25219 

100.1201  Redesignated           as 
100.1103 25219 

100.1202  Redesignated           as 
100.1104 25219 

110    Authority      citation      re- 
vised  33811 

110.1    (d)  added. 33811 

110.195    (aK15)  revised. 37614 

110.215    Revised. •78 

110.228    Revised. 46761 

110.238  Revised. 25864 

Technical  correction. 35914 

110.239  Added. 26147 

117.5    Temporary  deviation 1S417 

117.103    Revised. 51«5 

117.237    (c)  revised. 33812 

117.253    (b)  revised. 9«7 

117.255    (a)  introductory   text. 

(1)  and  (2)  revised  (tempo- 
rary)  6915 

(a)  revised  (temporary) iM9 

117.261    (m)  removed. 26677 
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TITLE  33  Chapter  I— Con.  pw 

Heading  revised;  (gq)  added 27684 

(c)  added 28694 

(bb)  revised 42646 

(h)  and  (1)  revised 47392 

(o)  and  (p)  added 49406 

(b)  and  (1)  revised 4019 

117.287    (dK2)  revised 30671 

117.311    Added 38758 

117.317    (k)  revised 28693 

(b)  revised lao 

117.319-  (a)  revised 42649 

117.341    Revised 3206 

117.353    (b)  revised. 42647 

(c)  removed aoss 

117.371    (a)  revised 4)94 

117.425    Revised 5974 

117.451    (d)  redesignated  as  (e); 

new  (d)  added. 12417 

117.561  (b)  (1)  through  (4)  and 
(c)  revised;  introductory 
text     republished     (tempo- 

nuy)„ 26341 

Introductory  text,  (b)  intro- 
ductory text  and  (1) 
through  (4),  and  (c)  re- 
vised.  MM 

117.572    Added  (temporary) 42648 

117.631    Revised. 39520 

117.731a   Added 406 

1 17.733    (h)  revised. 25374 

117.753    Revised 25373 

117.799  (J)  added  (tempo- 
rary)  10S34 

117.821  (c)  revised. 48263 

(b)  removed;  (c)  and  (d)  redes- 
ignated as  (b)  and  (c) 49010 

Revised. t752 

117.822  Revised. 46081 

117.911    (d)  revised 42648 

(f )  revised 44107 

117.1039    Revised  (temporary)....  47924 
117.1051    (d)  introductory  text 
revised;  (e)  added;  eff.  to  8- 

21-87 25374 

(dK2)  revised. i053S 

122    Removed. 42650 

126  Authority  citation  re- 
vised.  sxn 

126.05    (a)  amended )376 

126.10    (d)  amended 3176 

127  Added. 3376 

132    Appendix  corrected 28471 

146.35    (aX7)  added. 47533 

Note  tiMfin  Indicates  1988  page  numbers. 
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147    Authority      citation      re- 
vised  3381 1 

147.10    (d)  added 33811 

150  Authority  citation  re- 
vised  33811 

150.711    (b)(9)  added 47533 

150    Appendix  A  amended 33811 

160  Authority  citation  re- 
vised  48264 

160.209    Removed 48264 

161  Authority  citation  revised; 
section  authority  citations 
removed 33586 

161.101    (d)  added. 33811 

161.301    (d)  added 7739 

161.703    Amended 33587 

161.761    Revised. 33587 

161.767  Revised. 33587 

161.768  Revised 33587 

161.769  Removed 33587 

161.770  Removed. 33587 

162  Authority  citation  re- 
vised.  3381 1 

162.1    Added 3381 1 

162.45    Removed. 42651 

165    Temporary        regulations 

list 26675,  46351 

Authority  citation  revised 33811 

Temporary  regulations  list 4016, 

13119 

165.T105    Added  (temporary) 4616 

165.T107    Revised  (tempo- 

nuT) 10372 

165.T0139  Added  (tempo- 
rary)  35081 

165.T226    Added  (temporary) 25375 

165.T0520  Added  (tempo- 
rary)  13130 

165.T05047  Added  (tempo- 
rary)  31396 

165.T05-76  Added  (tempo- 
rary)  31763 

165.T07-01  Added  (tempo- 
rary)  13407 

165.T830    Added  (temporary) 28252 

165.T843    Added  (temporary) 44108 

165.T0901  Added  (tempo- 
rary)  34906 

165.T0906  Added  (tempo- 
rary)  28555 

165.T1165  Revised  (tempo- 
rary)  26147 

165.T1169  Added  (tempo- 
rary)  40X0 
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165.T1403    Added 

rary) 42651 

Added  (teim>orary) V9 

165.8    Added 33811 

165.130    Redesignated         from 

165.301.... 25218 

165.140   Redesignated         from 

165.302...4 25218 

165.150    Redesignated         from 

165.304..., 25218 

165.155    RedOsignated         from 

165.305 25218 

165.160    Redesignated         from 

165.310 25218 

165.301—1654^10    Undesignated 

center  he|ading  removed. 25218 

165.301  Rec|0signated             as 
165.130.... 25218 

165.302  Redesignated             as 
165.140...;.. 25218 

(aXl)  corr^Oted. 44107 

165.303  Redesignated             as 
165.510.... 25218 

165.304  Redesignated             as 
165.150 25218 

165.305  Redesignated             as 
165.155....H. 25218 

165.310    Redesignated  as 

165.160...4 25218 

165.503  Ice  navigation  season 
notice i» «14 

Ice  navigation  season  termi- 
nated  - 12417 

165.504  (cK^XvU)  revised. 41996 

165.506    Add^d. 5165 

165.510    Redesignated         from 

165.303...i4 28218 

165.702  Retiaoved. 1S6M 

165.703  (i)  lidded. 31763 

165.735    Ad4«dL... 48811 

165.802    Revlbed. %SK7 

165.1201    Undesignated    center 

heading  $|id  section  designa- 
tion removed. 25218 

165.1302    Added. 47024 

165.1703    Added. 30671 

166   Authority      citation      re- 
vised.........  33811 

Authority  citation  revised..... 1346 

166.103    Added. 33811 

166.200    (d)049)  revised. 1M> 

166.500    Added. 33589 

(b)  correctly  revised. 36248 


NOIK 


Indicates  1088  page  numbets. 


167  Authority  citation  re- 
vised.  33811 

167.3    Added. 33812 

167.100    Redesignated  as 

167.350 33589 

167.150-167.350     (Subpart    B) 

Heading  revised................ 33589 

167.150-167.155    Undesignated     "^ 
center  heading  added... ......  33589 

167.150  Added. 33589 

167.151  Added. 33589 

167.152  Added. 33589 

167.153  Added. 33589 

167.154  Added. 33590 

167.155  Added. . 33590 

167.350    Undesignated      center 

heading  added;  section  re-    ' 
designated  from  167.100 33589 

173  Authority  citation  revised; 
section  authority  citations 
removed. 47533 

Authority    citation    correctly 

revised. W 17 

173.61    (b)  revised. 47533 

173.67    (V)  revised. 47534 

174  Authority  citation  re- 
vised.  25219 

174.121    Revised. 25219 

177  Authority  citation  re- 
vised.  33812,  47534 

Authority    citation    correctly 

revised. Hi  17 

177.01  Introductory  text  re- 
vised.  47534 

Introductory  text  corrected 13117 

177.03   (a)  removed..... 47534 

177.05  Introductory  text  re- 
vised.  47534 

177.07  Introductory    text,    (b) 

and  (c)  revised. 47534 

177.08  Introductory  text  re- 
vised.  33812 

Chapter  II — Corps  of  Eiigiii««rs, 
DsparliiMnt  of  tho  Army 

203.12  Revised;  interim. 2M1 

203.13  (b)  revised;  interim. 2M1 

203.31—203.32  (Subpart  C)  Re- 
vised; interim. 2841 

207.249    Heading  revised; 

(bK3Xiil)  and  (5Kiii)  and  (d) 
amended;  (b)(1)  redesignat- 
ed as  (bKlKl)  and  heading 
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TITLE  33  Chaptar  II— Con.  p.«« 

added:  (bKlKU).  (3)(iv).  and 
(5Kiv)  added. 34775 

209.145    Removed 1491 1 

222.50  Technical  correction 4m 

222.51  Technical  correction 42M 

230    Revised. 3117 

240  Added. 44113 

241  Added;  interim 35876 

325    Appendix  B  added 3134 

334.78    Added 28556 

334.930    Revised. 4942 

335  Added 1491 1 

336  Added 14912 

337  Added 14914 

338  Added 14930 

Chaptsr  IV — Saint  Lawrsnc*  S«away 
D«v«lepni*nt  Corporation,  Dopart- 
mont  of  Transportation 

402.8    Revised 4394 

Title  ^A— Proposed  Rules: 

1—183  (Ch.  I) 31786 

26 38787 

84 39541 

100 3291, 


4ai,  nS15, 11414, 12704, 14 
110 27688,  34816.  42682 

«a. 

7M9. 1773, 1774, 1139S,  I  ISIS 

117 26389, 

25391,  27225,  28018,  33434,  33836, 
34686,  36799,  36961,  43623,  43624, 
44447,  44448,  45201-45203.  48717. 
49031 

VM, 

442S,  S193,  SUO,  9S70,  IISI*,  1IS17,  13434, 
iaS3S,  12707, 12700,  IS23S 

140 25392,48717 

2234 

143 25392,48717 


146.. 


.48717 


102 34933 

165 26703, 

32314,  33435,  33436,  34687,  34816, 
37637,  42683,  43205,  45973,  47413 

3«0»,  S194,  7»4f,  10399 

166 26039,  28019 

173 


174 

179 

183 


13417 

13417 

•»••••«•.■•.•..••..•.••.....••••,•.•..  4  i9w0 

44918 

241 34934 

334 36439 

17S0, 9471 

indicates  1988  page  numbers. 
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TITLE  34— EDUCATION 

SubtMo  A— Offico  of  tho  Socrotary, 
Dopartmont  of  Education 

Pace 

3    Authority  citation  revised. 4430 

3.4    Heading,    (b).    and    (eK3) 

amended 4430 

5    Authority  citation  revised. 32524 

5.6    Added 32525 

5.60—5.64      (Subpart      E)    Re- 

visM. 32525 

11    Revised 26152 

15    Authority  citation  revised. 48021 

Revised;  eff .  4-2-89 48021 

16.1  Heading  revised;  (a)  and 
(b)  redesignated  as  (a)  (1) 
and  (2);  introductory  text 
designated  as  new  (a)  intro- 
ductory text;  new  (a)  head- 
ing and  (b)  added 48021 

17   Removed 4«30 

32    Added;  eff.  7-31-87 24967 

74  Heading  and  authority  cita- 
tion revised;  eff.  10-1-88 8104 

Section     authority     citations 
added il24 

74.1— 74.7  (Subpart  A)    Revised; 

eff.  10-1-88 8107 

74.10—74.12  (Subpart  B)  Re- 
vised; eff.  10-1-88 8108 

74.15—74.18  (Subpart  C)  Re- 
vised; eff.  10-1-88 „,  Slot 

74.20—74.25  (Subpart  D)  Re- 
vised; eff.  10-1-88 8109 

74.30    (Subpart    E)    Removed; 

eff.  10-1-88 8110 

74.40—74.47  (Subpart  P)  Re- 
vised; eff.  10-1-88 8110 

74.50—74.67  (Subpart  O)  Re- 
vised; eff.  10-1-88 8111 

74.60—74.61  (Subpart  H)  Re- 
vised; eff.  10-1-88 8112 

74.70—74.76  (Subpart  I)  Re- 
vised; eff.  10-1-88 8113 

74.80—74.85  (Subpart  J)  Re- 
vised; eff.  10-1-88 8115 

74.90—74.96  (Subpart  K)  Re- 
vised; eff.  10-1-88 8115 

74.100—74.108  (Subpart  L)  Re- 
vised; eff.  10-1-88 8114 

74.110—74.115  (Subpart  M)  Re- 
vised; eff.  10-1-88 8117 

74.120—74.127  (Subpart  N)  Re- 
vised; eff.  10-1-88 8118 
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vised;  e£ 
74.170—74.1 

vised;  efi 
74    Appen( 
Appendix 


Re- 


74.130-74.M6  (Subpart  O)  Re- 
vised; eft  10-1-88 

74.160-74.118  (Subpart  P) 
10-1-88. 

6  (Subpart  Q)    Re- 
10-1-88. 
C  removed.. 
O  redesignated  as 
Part  80  ^pendix;  eff .  10-1- 
88. 

75    Authori^jr  citation  revised. 

75.1  (a)  Note  and  tables  re- 
moved; (a)  revised  (effective 

date  penning) 

75.50   Revisfad    (effective    date 

pending).. 

75.111  (d)  ^td  (e)  removed  (ef- 
fective d|Nte  pending) 

75.124  Undesignated  center 
heading!  and  section  re- 
moved (Mfective  date  pend- 
ing)  [^ 

75.125  (a)  diesignation  and  (b) 
removed  (effective  date 
pending).* 

75.138—75.141    Undesignated 
center  hjnading  and  sections 
removed     (effective      date 
pending].^ 

75.200  (bK3)  and  (cK2)  revised 
(effective!  date  pending) 

75.201  (bxi)  designation  and 
(2)  remdved  (effective  date 
pendingL 

75.202—75.206  Removed  (effec- 
tive datel  trending) 

75.210  Rev<4ed  (effective  date 
pending).! 

75.217  Revjied  (effective  date 
pendingil... 

75.219  (b)  ^oved;  (c)  redesig- 
nated aa  Cb)  and  revised  (ef- 
fective dBtte  pending) 

75.221  Renioved  (effective  date 
pendingU 

75.222  Hea^Bng  and  section 
amended  (effective  date 
pendingU 

75.250  (a)  flesignation  and  (b) 
removed  (effective  date 
pending). 

75.254  Removed  (effective  date 
pending).^ 


.Silt 
.1121 


27803 
27803 
27803 

27803 
27803 

27803 
27803 

27803 
27803 
27803 
27804 

27804 
27804 

27804 

27804 
27804 


Note  liUftm  indicates  1988  page  numbers. 
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75.260    (a)     revised     (effective 

date  pending) 27804 

75.708   (a)     revised     (effective 

date  pending) 27804 

75.721    Removed  (effective  date 

pending) 27804 

75.733   Removed  (effective  date 

pending) 27804 

76   Authority  dtetion  revised. 27804 

76.1  (a)  Note  and  tables  re- 
moved; (a)  revised  (effective 
date  pending) 27804 

76.50  (a)  introductory  text  re- 
vised (effective  date  pend- 
ing)  27804 

76.100  Revised  (effective  date 
pending) 27804 

76.101  Revised  (effective  date 
pending) 27804 

76.102  Cross-reference  re- 
moved (effective  date  pend- 
ing)  27804 

76.301    Revised  (effective  date 

pending) 27804 

76.401  (a)  introductory  text 
and  (b)  revised  (effective 
date  pending) 27805 

76.563  Introductory  text 
amended  (effective  date 
pending) 27805 

76.772  Cross-reference  re- 
moved (effective  date  pend- 
ing)  27805 

80    Added;  eff.  10-1-88 8071,  i 

Section    authority    citations 
added. 

80.3    Amended;  eff.  10-1-88 

80.6    (b)  revised;  eff.  10-1-88 8072 

80.22    (b)  revised;  eff.  10-1-88 

80.26    Note  added;  eff.  10-1-88 

80.31  (d)  added;  eff.  10-1-88 

80.32  (h)  added;  eff.  10-1-88.. 

80.42    (bK4)   added;   eff.   10-1- 

88 8072 

80    Appendix  redesignated 

from  Part  74  Appendix  O; 

eff.  10-1-88 8072 

99    Revised      (effective      date 

pending) 1 1MS 
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TITLE  34-Con. 

Chapter  II — Office  of  Elementary 
and  Secondary  Education,  Depart- 
ment of  Education 

206    Authority      citation      re-      page 
vised. 24920 

206.1  Authority  citation  re- 
visccL  24d20 

206.2  (a)7(b)  and  authom^ 
tation  revised  (effective  date 
pending) 24920 

206.3  Authority  citation  re- 
vised  24920 

206.4  (a)  and  authority  citation 
revised  (effective  date  pend- 
ing)  24920 

206.5  (cKl)  and  authority  cita- 
tion revised  (effective  date 
pending) 24920 

206.10  (bKl)  (i)  through  (viii) 
and  (2)  (i)  through  (ill)  and 
authority  citation  revised; 
(bK2)  (iv)  through  (vi)  and 
(c)  added  (effective  date 
pending) 24920 

206.20  (a)  amended;  (b)  redes- 
ignated as  (d);  new  (b)  and 
(c)  added;  authority  citation 
revised;  OMB  number  (ef- 
fective date  pending) 24920 

206.30  Authority  citation  re- 
vised.  24920 

(b)  revised  (effective  date 
pending) ,...24921 

206.31  Authority  citation  re- 
vised.  24920 

(a)(2Kii)  revised;  (i)  added; 
OMB  number  (effective  date 
pending) 24921 

215    Revised     (effective     date 

pending) „ 38853 

221.15  (b)  introductory  text 
and  (3)  revised  (effective 
date  pending) 28814 

222  Authority  citation  re- 
vised  5SS3 

222.3    Amenddd  (effective  date 

pending) 5S54 

222.17    (a)     revised     (effective 

date  pending) S5S5 

222.20    Revised  (effective  date 

pending) 5555 

222.40  Authority  citetion  re- 
vised.  S55S 

Note  MdfM*  indicates  1988  page  numbers. 


222.42  Introductory  text  and 
authority  citation  revised 
(effective  date  pending) 5555 

222.90—222.103      (Subpart      J) 

Added 5555 

230    Added      (effective      date 

pending) 26919 

235    Added      (effective      date 

pending) 26923 

237    Added      (effective      date 

pending) 26466 

250  Authority  citation  re- 
vised  28232 

250.4    (b)  amended 28232 

251  Authority  citation  re- 
vised  28232 

251.31  Added..'. 28232 

251.32  Added 28233 

270  Revised  (effective  date 
pending) 24963 

271  Added. 24964 

272  Added 24965 

Chapter  III— Office  of  Special  Educa- 
tion and  Rehabilitative  Services, 
Department  of  Education 

304  Authority  citation  re- 
y]gg^ M44 

304.10—304.16 (Subpart' B)"" 

Heading    revised    (effective 
date  pending) «945 

304.10—304.11    Undesignated 
center  heading  added  (effec- 
tive date  pending) «M5 

304.11    OMB  number  (effective 

date  pending) M45 

304.15-304.16    Undesignated 
center  heading  added  (effec- 
tive date  pending) 6945 

304.15  Added  (effective  date 
pending) 6M5 

304.16  Added  (effective  date 
pending) «MS 

304.20—304.21  (Subpart  C) 
Heading  revised  (effective 
date  pending) M45 

304.20  Heading  and  (bK2)  re- 
vised;  (d)   added   (effective 

date  pending) «M5 

304.21  Revised  (effective  date 
pending) «M5 

305  Heading  and  authority  ci- 
tation revised  (effective  date 
pendlng)......^.....^MM..„..„ S325 
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(effective    date 


(effective    date 
(effective    date 


305.1  Revised 
pending)*... 

305.2  Revised 
pending)..., 

305.3  Revised 
pending);. 

305.10  Revised  (effective  date 
pending)*. 

305.11  (f)     revised     (effective 

date  pen^]|ng) ■ 

305.12  Remcfved  (effective  date 
pending)! 

305.40  (SubiMrt  E)  Heading  re- 
vised (eflective  date  pend- 
ing)  

305.40  Introductory  text  and 
authority  citation  revised; 
(c)  add^  (effective  date 
pending)i^ 

309  Revised  (effective  date 
pending)|,^ 

315  Heading  and  authority  ci- 
tation reivlsed  (effective  date 
pending^,. 

315.1  Heading  revised:  text 
amended  (effective  date 
pendingX 

315.10  Nont^ndature  change 
(effective  date  pending) 

315.11  Non^^ndature  change 
(effectiv^idate  pending) 

315.12  Nom^dature  change; 
(a)  introductory  text  and  (4) 
and  (bKB)  amended  (effec- 
tive date  pending) 

315.13  Noni^ndature  change; 
(a)  revisM;  (c)  redesignated 
as  (d);  new  (c)  added  (effec- 
tive date  |>endlng) 

315.14  Am^ded  (effective  date 
pending).i 

315.30  (a)  amended  (effective 
date  penning) 

315.31  Rede^iiiiated  as  315.32 
and  revised;  new  315.31 
added  (elfective  date  pend- 
ing)  1. 

315.32  Redesignated  from 
315.31  atwl  revised  (effective 
date  peniding) 

315.33  Added  (effective  date 
pending). , 

315.34  Added  (effective  date 
pending^! 


F»ge 
.3SX5 
.3525 
.3525 
.3525 
.3525 
.3525 


...3525 

29817 

31958 

31958 
31958 
31958 

31958 

31958 
31959 
41959 

.31959 

31959 
31959 
31960 


Note 


20-145  (4) 


i  indicates  1988  page  numbers. 
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319  Added  (effective  date 
pending) 25831 

320  Heading  and  authority  ci- 
tation revised. 26657 

320.1  Heading,  introductory 
text  and  (a)  revised;  (b) 
amended;  (c)  redesignated  as 
(d);  new  (c)  added  (effective 
date  pending) 26657 

320.10  (aK2)  removed;  (a)(3) 
and  (c)  redesignated  as 
(aK2)  and  (d);  (aKlKiil)  and 
(b)  amended;  new  (c)  added 
(effective  date  pending) 26657 

320.30  (bX2Xiii)  amended  (ef- 
fective date  pending) 26657 

320.40    (b)     revised     (effective 

date  pending) 26657 

322    Removed. Atao 

324  Authority  dtation  re- 
vised.  43482 

324.1  (a)  and  (b)  revised  (effec- 
tive date  pending) 43483 

324.10  Introductory  text  and 
(a)  through  (e)  revised;  (f) 
and  (g)  redesignated  as  (g) 
and  (h);  new  (f)  added  (ef- 
fective date  pending) 43483 

324.11  (a)  and  (b)  amended  (ef- 
fective date  pending) 43483 

324.31  (f).  (g)  and  (hKl)  re- 
vised (effective  date  pend- 
ing)  43483 

324.32  (hKl)  revised  (eff^ve 

date  pending) 43483 

326  Authority  dtation  re- 
vised  34368 

326.1  (aK2)  (i)  and  (U)  revised; 
(aK2Kiil)  added  (effective 
date  pending) 34368 

326.4  (cKl)  (i)  and  (ii)  revised; 
(cKlKiii)  added  (effective 
date  pending) 34368 

326.10  (aK3)  amended;  (aK4) 
revised  (effective  date  pend- 
ing)  34369 

326.20    (b)     revised     (effective 

date  pending) 34369 

326.30  (b)  and  (e)  amended;  (i). 
(J),  and  (k)  added  (effective 
date  pending 34369 

326.34    Added    (effective    date 

pending) 34369 

333    Revised     (effective     date 

pending) M92 


0-88-3 
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ISA— UST  OF  Cnt  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1987  THROUGH  APtIL  29,  1988 


TITLE  34  Chapter  III— Con.  P^e 

350  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 30060 

350.1  Heading,  (a)  (1)  and  (3). 
and  authority  citation  re- 
vised; (a)  introductory  text 
republished  (effective  date 
pending) ; 30060 

350.2  (b).  (c).  and  authority  ci- 
tation revised:  (d)  added  (ef- 
fective date  pending) 30061 

350.3  Introductory  text  and 
(aK2)  revised  (effective  date 
pending) 30061 

350.4  (a)  introductory  text  and 

(b)  introductory  text  re- 
vised; (b)  amended  (effective 
date  pending) ^.  30061 

350.30  Revised  (effective  date 
pending) 30061 

350.32  (a)  and  authority  cita- 
tion revised  (effective  date 
pending) 30061 

350.33  (a),  (b).  and  (e)  revised; 

(c)  amended  (effective  date 
pending) 30062 

350.34  Heading  revised  (effec- 
tive date  pending) 30062 

3^0.35    Added    (effective    date 

pending) 30062 

350.40  (bKl)  introductory  text 
republished;  (bKl  Kill)  re- 
vised (effective  date  pend- 
ing)  30062 

351  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 30062 

351.1    Nomenclature      changes 

(effective  date  pending) 30062 

351.10  Introductory  text  and 
(b)  Introductory  text  repub- 
lished; (a),  (b)  (6)  and  (7). 
and  authority  citation  re- 
vised; (b)  (8)  and  (9)  added; 
nomenclature  changes  (ef- 
fective date  pending) 30062 

352  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) , 30063 

352.10  (b)  and  (d)  revised  (ef- 
fective date  pending) 30063 

352.31  Revised  (effective  date 
pending) 30063 

Note  ■>WI«m  indicates  1988  page  numben. 


Fue 
352.40  (Subpart  E)   Added  (ef- 
fective date  pending) 30064 

353  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 30064 

353.1  (b)  and  (c)  revised  (effec- 
tive date  pending) 30064 

353.10  (a)  Introductory  text 
and  (b)  Introductory  text  re- 
published; (a)  (ill)  and  (iv) 
amended;  (aKv)  added; 
(bKl)  revised  (effective  date 
pending) 30064 

353.31  Revised  (effective  date 
pending) 30064 

354  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 30065 

355  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 30065 

356  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 30065 

356.30  (bKl)  amended  (effec- 
tive date  pending). 30065 

356.32  (b)  amended  (effective 
date  pending) 30065 

357  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 30065 

357.1  (b)  and  (c)  amended  (ef- 
fective date  pending) 30065 

358  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 30065 

359  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 30065 

359.32    Added    (effective    date 

pending) 30066 

363    Added      (effective      date 

pending) 30550 

371  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 30555 

371.1  Revised  (effective  date 
pending) 30555 

371.2  Amended  (effective  date 
pending) 30555 

371.4  (b)  (1)  through  (4)  desig- 
nations removed;  (b)  amend- 
ed (effective  date  pending) 30555 

371.10    Amended  (effective  date 

pending).............. ................30555 
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Page 

371.20  Amended  (effective  date 
pendingX 30555 

371.21  (c).  <d),  (e).  (f),  (g).  and 
(h)  amended;  (i)  revised  (ef- 
fective (Uite  pending) 30555 

371.30  (f  KSb  (i)  and  (U)  amend- 
ed (effective  date  pending) 30555 

371.40  ReittMBd  (effective  date 
pendingl 30556 

371.41  (a)q)  and  (b)  amended 
(effectii^  date  pending) 30555 

371.42  Ambided  (effective  date 
pendim^l 30555 

Revised  (Effective  date  pend- 
ing)  *.♦ 30558 

371.43  (a)  land  (b)  amended  (ef- 
fective diite  pending) 30555 

386  Autholitity  citation  re- 
vised....].,  30556 

386.1    Revised    (effective    date 

pending^ 30556 

386.4    Revised    (effective    date 

pending) 30556 

386.30  (c)  and  (hK2Kiii) 
amended  (effective  date 
pending) 30556 

386.42  Revised  (effective  date 
pendbik^ 30556 

386.43  Addjed  (effective  date 
pending). 30557 

386.44  Ad^  (effective  date 
pendlnt) 30557 

386.45  Ad<ied  (effective  date 
pending) 30558 

386.46  Adfled  (effective  date 
pending) 30558 

386.47  Ad(led  (effective  date 
pending) 30558 

Chapter  V-^-Offks  of  Bilingual  Edu- 
cation and  Minority  Languogot  Af- 
fairs, D4partniont  of  Education 

500.15—509,20    Undesignated 
center  Heading  added  (effec- 
tive daU  pending) 27805 

500.15    Ad|(ted    (effective    date 

pendingl) 27805 

502    Remoted    (effective    date 

pending!) 30322 

504    Remdted    (effective    date 

pendlnk) 30322 

524    Addea      (effective      date 

pendinpl) 30322 

Note  B«M*«a  Indicates  1988  page  numbers. 


Oiaptor  VI — Offico  of  Potttocondary 
Education,  Dopartmont  of  Education 

600    Added      (effective      date      pige 
pending) 1  nio 

607  Added  (effective  date 
pending) 30529 

608  Added  (effective  date 
pending) 30538 

609  Added  (effective  date 
pending) 30541 

614    Revised     (effective     date 

pending) 30561 

628.2    Revised    (effective    date 

pending) 36374 

628.4  (a)  and  (b)  revised  (effec- 
tive date  pending). 36375 

628.5  (a)  (2)  and  (3)  removed: 
(aXl)  revised  (effective  date 
pending) 36375 

628.6  Introductory  text  revised 
(effective  date  pending) 36375 

628.48  (a)(2)  removed;  (aKl) 
redesignated  as  (aK2);  new 
(aXl)  added  (effective  date 
pending) 36375 

629  Revised  (effective  date 
pending) 29824 

630  Authority  citation  re- 
vised.  27523 

630.5    (b)    amended    (effective 

date  pending) 27523 

630.11  (c)  added;  authority  ci- 
tation revised  (effective  date 
pending) 27523 

630.33  Amended  (effective  date 
pending) 27523 

630.34  Rede^gnated  as  630.35; 
new  630.34  added  (effective 
date  pending) 27523 

630.35  Redesignated  from 
630.34  (effective  date  pend- 
ing)  275i3 

631  Revised  (effective  date 
pending) 29140 

632  Revised  (effective  date 
pending) 29142 

633  Revised  (effective  date 
pending) 29144 

634  Revised  (effective  date 
pending) 29145 

635  Revised  (effective  date 
pen^Ung) 29146 

636  Authority  citation  re- 
vised  29147 
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CHANGES  JULY  1,  19f7  THROUGH  APtIL  29,  19M 


TTTLE  34  Chaptw  VI— Con.  pm* 

Authority  citation  Corrected.....  30280 
636.2    (a)  and  (b)  am^ided  (ef- 
fective date  pending) 29147 

636.4   (c)    amended    (effective 

date  pending) 29147 

636.10  Amended  (effective  date 
pending) 29147 

636.30  Amended  (effective  date 
pending) 29147 

636.40  Amended  (effective  date 
pending) 29147 

636.41  Amended. 29147 

637  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 43544 

637.1  Authority  citation 
amended. 43544 

637.2  Authority  citation 
amended. ...... .......43544 

637.3  (a)  and  authority  citation 
revised  (effective  date  pend- 
ing)  43544 

637.4  (a)  authority  citation  re- 
moved; (b)  amended;  (b)  au- 
thority citation  revised  (ef- 
fective date  pendtaig) 43544 

637.11—637.15  (Subpart  B) 
Heading  amended  (effective 
date  pending) 43544 

637.11  Authority  citation 
amended. 43545 

637.12  (bK3)  removed;  author- 
ity citation  amended  (effec- 
tive date  pending) 43545 

637.13  (c)  removed;  authority 
citation  amended  (effective 

date  pending) 43545 

637.14  (d)  correctly  designated; 
(d)  and  authority  citation 
revised  (effective  date  pend- 
ing)  43545 

637.15  Authority  citation 
amended. 43545 

637.31  (d)  introductory  text 
and  authority  citation 
amended  (effective  date 
pending) 43545 

637.32  Authority  citation 
amended. 43545 

637.41    Authority  citation 

amended. 43545 

643  Authority  citation  re- 
vised.  27774 

NoiE  liWin  indicates  1988  vuLge  numbers. 


Pve 

643.4  (b)  and  (cKl)  revised  (ef- 
fective date  pending) 27774 

643.6    (b)    amended    (effective 

date  pending) 27774 

643.20  (b)  and  (c)  amended;  (d) 
added  (effective  date  pend- 
ing)  27774 

644  Authority  citation  re- 
vised.  28420 

644.4    Removed. 28420 

644.6    (b)  amended. 28420 

644.10    (b)  amended 28420 

644.20    (c)  added. 28420 

644.42    Removed. 28420 

645  Authority  citation  re- 
yjgg^ 27776 

645.3  (a)(3)    re^lskBd  Teffertive^ 
date  pending) 27776 

645.4  (dXl)  revised  (effective 
date  pending) 27776 

645.6    (b)    amended    (effective 

date  pending) 27776 

646  Heading  and  authority  ci- 
tation revised  (effective  date 
pending) 27906 

646.1  Amended  (effective  date 
pending) 27906 

646.2  Amended  (effective  date 
pending) 27906 

646.3  Introductory  text  amend- 
ed; (c)  revised  (effective  date 
pending) 27906 

646.4  (a)  and  (b)  amended; 
(dKl)  revised  (effective  date 
pending) 27906 

646.5  Heading  and  introducto- 
ry text  amended  (effective 

date  pending) 27906 

646.6  Heading  amended  (effec- 
tive date  pending) 27906 

646.10  Heading,  (a)  introducto- 
ry text,  and  (b)  amended 

(effective  date  pending) 27906 

(aK8)  redesignated  as  (aK9); 
new  (aK8)  added;  (aK4)  and 
new  (9)  revised  (effective 
date  pending) 27907 

646.30  (b)  amended  (effective 

date  pending) 27906 

646.31  (fXl)  Introductory  text 
and  (ill)  and  (h)(1)  and 
(2Xiv)    amended    (effective 

date  pending) 27906 

646.32  (aXl)  amended  (effec- 
tive date  pending)............. 27906 
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646.40  Introductory  text 
amendfd  (effective  date 
pendinii!) 27906 

650    Authority  citation  revised; 

nomendature  change — ........  29356 

650.1  Exi4iing  text  designated 
as  (a);  I  Kb)  added  (effective 

date  p^ding) 29356 

650.2  (bXft!)  revised  (effective 
date  p^ding) 29357 

650.4  Am^tided  (effective  date 
pendink).. 29357 

650.5  (b)  revised  (effective  date 
pendin|9) 29357 

650.33  (a]|(3)  and  (b)  and  (a) 
deslgn4,ilon  removed;  (a)  (1) 
and  (2)  redesignated  as  (a) 
and  (b)  and  amended  (effec- 
tive date  pending) 29357 

650.42    Rchtised  (effective  date 

pending) 29357 

653    Reviaod     (effective     date 

pendinjii) 45285 

657  ReviMd  (effective  date 
pendini^) lOtli 

658  AuthoMty  citation  re- 
vlsed...^^. 28422 

658.10  (a),|  (b)  introductory 
text,  Mid  (c)  introductory 
text  amended  (effective  date 
pendir||) 28422 

658.11  Introductory  text 
amended;  (g)  revised  (effec- 
tive dajtte  pending) 28422 

658.32  (b)<2Ki)  and  (c)(2KU) 
amendiejd  (effective  date 
pending) 28422 

660  Authority  citation  re- 
vised....^ 28424 

660.1  (b)  amended;  (c)  redesig- 
nated as  (d)  and  revised; 
new  (c)  added  (effective  date 
pendlxiC) 28424 

660.10  (b)  and  (c)  introductory 
text  renrlsed  (effective  date 
pendiOi).. 28424 

661  Authority  citation  re- 
vised..  28426 

661.10  (h)  and  (1)  amended;  (J) 
added  (effective  date  pend- 
ing).....« 28426 

668.1    Retised    (effective    date 

pendiiif) 45724 

None  liMtiti  indicates  1988  pace  niimben. 


668.2    Amended  (effective  date 

pending)^ 45726 

668.3—668.6  Removed  (effec- 
tive date  pending) 11217 

668.7  Revised  (effective  date 
pending) 45725 

668.8  Added  (effective  date 
pending) 45727 

668.11-668.25  (Subpart  B)  Re- 
vised (effective  date  pend- 
ing)  45727 

668.17—668.18  Removed  (effec- 
tive date  pending)......................  11217 

668.32  (a)  and  (d)  revised  (ef- 
fective date  pending) 45734 

668.34    Revised  (effective  date 

pending) 45734 

668.51  (cKl)  amended  (effec- 
tive date  pending) 39892 

668.82    (d)     revised     (effective 

date  pending) 45734 

668.96    Revised  (effective  date 

pending) 45735 

668.90  (aXSKU)  amended  (ef- 
fective date  pending). 45735 

668.111—668.123  (Subpart  H) 
Added  (effective  date  pend- 
ing)  30015 

Correctly  derignated. — ... 46354 

668.113  (b)  corrected. 46354 

668.114  (a)  corrected. 32868 

(c)  corrected. 46354 

668.116    (eXlKv)  corrected. 32868 

(eXl)  (11)  and  (Iv)  corrected.. —  46354 

668.121    (b)  corrected. 46354 

673.1-673.2  (Subpart  A) 
Added  (effective  date  pend- 
ing)  29122 

673.21-673.33  (Subpart  C) 
Added  (effective  date  pend- 
ing)  29122 

673.41-673.45  (Subpart  D) 
Added  (effective  date  pend- 
ing)  ...29129 

674  Authority  citation  re- 
vised.  45555 

Heading,  Note  and  authority 
citation  revised  (effective 
date  pending) 45747 

674.1—674.20  (Subpart  A)  Re- 
vised (effective  date  pend- 
ing)  45748 

674.31—674.39  (Subpart  B)  Re- 
vised (effective  date  pend- 
ing)  45754 
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TTTLE  34  Chaptmr  VI— Con.  p^e 

674.41-674.50  (Subpart  C)  Re- 
vised.  45555 

674.51-674.60  (Subpart  D)  Re- 
vised (effective  date  pend- 
ing)  45758 

674  Appendixes  A.  B.  and  C  re- 
vised: Appendixes  D  and  E 
added  (effective  date  pend- 
ing)  45761 

675  Revised  (effective  date 
pending) 45770 

676  Revised  (effecUve  date 
pending) 45778 

690  Authority  citation  re- 
vised.  38207 

690.2    (b)  amended. 38207 

(a)  and  (b)  amended  (effective 
date  pending) 45735 

690.4—690.5  Removed  (effec- 
tive date  pending) 45735 

690.6    Revised. 38207 

690.8    Revised    (effective    date 

pending) 45735 

690.10    (b)  amended  (effective 

date  pending) 45736 

690.31—690.39  (Subpart  C)  Re- 
moved (effective  date  pend- 
ing)  45736 

690.41—690.48  (Subpart  D)  Re- 
moved (effective  date  pend- 
ing)  „ 45736 

690.51—690.57  (Subpart  E)  Re- 
moved (effective  date  pend- 
ing)  45736 

690.61    (a)  revised 38207 

(aK3)  amended  (effective  date 
pending) 45736 

690.65    (a)  amended   (effective 

date  pending) 45736 

690.75    Revised  (effective  date 

pending) 45736 

690.77  Added. 38208 

690.78  (a)  revised.... 38208 

690.82    (a)     introductory     text 

amended     (effective     date 

pending) 45736 

692    Revised     (effective     date 

pending) 45433 


None 


Indicates  1988  pace  numbers. 


Choptw  VII-Offfic«  of  Educational 
Rosoarch  and  Improvomont,  Do- 
partmont  of  Education 

745   Authority      citation      re-      p^ 
vised. 27805 

745.12   Added    (effective    date 

pending) 27805 

762  Added  (effecUve  date 
pending) 29608 

763  Added  (effective  date 
pending) 38067 

764  Added  (effective  date 
pending) 28527 

765  Added  (effective  date 
Priding) 28528 

766  Added  (effective  date 
pending) 28529 

777  Authority  citation  re- 
vised.  sni 

777.1    (b)  removed;  (c)  and  (d) 

redesignated  as  (b)  and  (c) «ni 

777.10  (aK2)  amended;  (aXS) 
removed;  (aK4)  redesignated 
as  (aX3) aosi 

785  Redesignated  from  Part 
796  and  revised  (effective 
date  pending) 30612 

786  Added  (effective  date 
pending) 30614 

787  Added  (effecUve  date 
pending) 30617 

788  Added  (effective  date 
pending) 30620 

789  Added  (effective  date 
pending) 30622 

796  Redesignated  as  Part  785 
and  revised  (effective  date 
pending) 30612 

Title  Z4r—Propoamd  Ruh»: 
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81 

88 

108 


.Stlt 


...H 
.37660 
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281 87260.  47081 

800 tSN 

801 44846 

808 44852 
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827.. 
880.. 


....14*1 
.48812 
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881.. 
883.. 


...46720 


350.. 
387.. 
360.. 
387.. 
361.. 
538.. 
602.. 
603.. 
612.. 
653.. 
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.MM 


....vn 

.44386 

....SIM 


658 

657 

668 

689...... 

671...... 

673...... 

674...... 

676 

678 

682. 


700 

706....... 

707 

708....... 

776 

778 

770 

790 


.33908.42684 
.33908,42684 

7tn 

45290 

Mf? 

37064 

37067 

41M 

MIS 

49122 

45576 

42460 

42480 

42480 

42480 

39896 

7fn 


47538 

.38192.46784 


.48785 


TITLE  35— PANAMA  CANAL 

Chapf«r  I — Panama  Canal 
1 1  Rogulations 

9   Authority  citation  revised. 31397 

9.2    Revlse<l. 31397 

9.4  Amendled 31397 

9.5  (a)  reyteed. 31397 

9.6  (aKD!  amended;     (b)     re- 
vised....  31397 

9.8    (bK  1 )  revised. 31397 

9.11  Revised. 31397 

9.12  Redejiignated  as  9.14 31397 

Added. 31398 

9.13  RedaBlgnated  as  9.15 31397 

Added..... 31398 

9.14  Redoaignated  from  9.12 31397 

9.15  R^eaignated  from  9.13 31397 


60    Re^ 
103    Auth( 
vised. 


vised. 78M 

uthprity      citation      re- 

, 12517 

103.6    (ex  I)  revised. IJSU 

103.8  (d)  t)  and  (3)  and  (g)  re- 
vised: MK4)  added;  (f)(1) 
amend  id;  interim 37952 


Nor: 


I  indicates  1988  page  numbers. 


Fwe 
(d)  (2)  and  (3)  and  (g)  revi- 
sions.  (dK4)   addition,   and 
(fXl)      amendment      con- 
firmed.  15I85 

257    Added. 26007 

Title  3i— Proposed  Rules: 

103 


TITLE  36— PARKS,  FORESTS,  AND 
PUBLIC  PROPERTY 

Chapfor  I — National  Paric  Sorvlca, 
Dopartinant  of  tho  Intorior 

1.2    (b)  revised. 35239 

2.2  (g)  revised. 35240 

2.3  (g)  revised. 35240 

2.4  (g)  revised. 35240 

2.13    (d)  revised. 35240 

2.22  (d)  revised. 35240 

2.30  (b)  revised...:. 35240 

2.31  (b)  revised. »....  35240 

2.32  (b)  revised. 35240 

2.34    (b)  revised. 35240 

2.36    (b)  revised. 35240 

5    Authority  citation  revised. 35240 

Authority  citation  revised — .. 740 

5.8  (c)  revised 35240 

(a)  and  (b)  revised. 740 

5.9  (c)  revised 35240 

(a)  and  (b)  revised. 740 

7.23  Added;  interim  eff.  to  4-4- 

89 31765 

7.24  Added. 3748 

7.71    (g)  added. 34777 

7.92    (c)  added. 34777 

Chaptor  II — Forost  Sorvico, 
Dopartmont  of  AgricuHuro 

211.17  Added. 2491 

Revised. 1»65 

211.18  (bK12)  added;  interim. 27547 

(b)  (13)  and  (14)  added MM 

222    Existing    regulations    un- 
changed.  30359 

222.50—222.53  (Subpart  C)    Au- 
thority citation  revised .2984 

222.50  (c)  revised. 2984 

222.51  (b)     revised;     (c)     re- 
moved  2984 

223.130—223.145     (Subpart     C) 

Revised. 43329 

223.178    (b)  revised. 15018 
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TITLE  36.  Chaptw  II— Con.  i>u« 

296.16    (a)(1)  and  (2)  revised 47721 

ChaptOT  iV— Ammrican  Bottl* 
MonumMitt  Commluion 

404    Revised. lao 

Chaptor  VII — Library  of  Congrast 

701.34    Revised. 34383 

Chaptor  VIII— Advisory  Coundi  on 
Historic  Prosorvotion 

800.6  (aK2)  and  (cK2)  correct- 
ed  25376 

800.10  Introductory  text  desig- 
nation (a)  correctly  re- 
moved  25376 

800.12    (a)  corrected. 25376 

Chaptor  IX— Ponnsylvania  Avoniio 
Dovoiopinont  Corporation 

902  Authority  citation  re- 
vised.  26677 

Authority  citation  revised. 10174 

902.03    Amended 10174 

902.54    (aKl)        revised;        (c) 

added. 10174 

902.80  (b)  revised..., 26677 

902.81  Revised. 26677 

902.82  Revised. 26677 

902.83  Revised 26679 

903  Authority  citation  re- 
vlsed...7l 34384 

903.11  Redesignated  as  903.12; 

new  903.11  added;  interim 34384 

Confirmed. 39224 

903.12  Redesignated  as  903.13; 
new  903.12  redesignated 
from  903.11;  interim. 34384 

Confirmed 39224 

903.13  Redesignated  from 
903.12;  interim 34384 

Confirmed. 39224 

904  Authority  citation  re- 
vised.  48021 

Revised;  eff.  4-2-89 48022 

904.1  Heading  revised;  (a)  and 
(b)  redesignated  as  (a)  (1) 
and  (2);  introductory  text 
designated  as  new  (a)  Intro- 
ductory text;  new  (a)  head- 
Ing  and  (b)  added 48021 

Note  lilOf  Indicates  1988  page  numbers. 


diaptor  XI — Architoctural  and  Trant- 


1120.2    (h)  through  (o)  added;      p.,, 

interim. 43195 

1120.25    Amended;  interim. 43195 

1120.51  (a)  revised;  (b)  and  (c) 
redesignated  as  (e)  and  (f); 
new  (e)  (1).  (3)  and  (4)  re- 
moved; new  (e)  (2)  and  (5) 
through  (8)  redesignated  as 
(e)  (3)  through  (7);  new  (b). 
(c),  (d).  (e)  (1)  and  (2)  and 
(g)  added;  new  (f)  amended; 
interim. 43195 

1120.53  (b)  and  (c)  redesignat- 
ed as  (c)  and  (e);  new  (c)  re- 
vised; new  (e)  amended;  new 

(b)  and  (d)  added;  interim.. 43196 

1155    Revised. 47718 

Chaptor  XII— NaNonoi  Archivos  and 
Rocords  Administration 

1202.50    Revised. llise 

1202.54  Revised. 12190 

1207  Added;  eff.  10-1-88 mn,  tmr 

1220.14    Amended 34134 

1228  Authority  citation  re- 
vised.  34134 

1228.32    Revised. 34134 

1228.34    Revised. 34134 

1228.36    Removed. 34134 

1228.154    Revised. 13400 

1228.162    (a)  and  (b)  revised. 10409 

1228.190    Revised. 34134 

1228.192    Removed. 34135 

1250.12    Revised. 29519 

1250.30    Revised 29519 

1250.38    Removed 29519 

1250.40    Removed. 29519 

1250.42    Removed. 29519 

1250.44    Removed. 29519 

1250.46    Removed. 29519 

1250.37—1250.46     (Subpart    D) 

Added 29519 

1250.50—1250.60     (Subpart     D) 

Redesignated  as  Subpart  E....  29519 
1250.50—1250.60     (Subpart     E) 
Redesignated  from  Subpart 

D 29519 

1250.70  (Subpart  E)  Redesig- 
nated as  Subpart  F 29519 
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1250.70  (Sul>|>art  F)  Redesig- 
nated trtm  Subpart  E 29519 

1250.80  (Subpart  F)  Redesig- 
nated as  Subpart  0 29519 

1250.80  (Sul^part  G)  Redesig- 
nated from  Subpart  F..... 29519 

1250.50    (a)  amended. 29521 

1250.58    (c)  irevised. 29521 

1250.70  (axy^  revised. 29521 

1254.71  HeMinsr.  (a),  (c),  (d). 

(e)  and  (z)  revised. 1U9 

1256.4    Addejd. wai 

1258.2    (cX7)  Mded. 29521 

(a)  revised;!  <cK10)  added. 121S1 

1258.11  AdcMd 12151 

1258.12  IcXi)  amended. 29521 

Revised.....|i 11151 

1258.16    ReVited. 12151 

Title  36—Prabo»ed  Rule*: 


9 

28.... 
79.... 
222.. 
223.. 


228.... 
251.... 
404.... 
902.... 
1150.. 
1190.. 
1202.. 
1208.. 
1200.. 
1256.. 
1258.. 


31788 

1799, 74M 

28850 

37586 

32740 

37483 

.28167,43020 
5I» 

%sau 

.33837,33839 

33957 

Mil 

.26534.48546 

34955 

48280 

.25124.27002 

30015 

39924 

48280 


TITLfi  37— PATENTS, 
TRADEMAI^KS,  AND  COPYRIGHTS 

Chopfvr  l-H»Pfrt*nt  and  Tradamark 
Offictt,  D«^rtm«iit  of  ComiiMrc* 

10.157    (a)  corrected. 13120 

Chaptw  II— rCopyright  Office,  Library 
I  of  Cengi«M 

201    PoUcy  decision M9S 

Policy  decision  corrected. 3118 

201.4    (cKl)  revised;  (c)  intro- 
ductory ttxt  republished 123 

201.8    Remdted. 124 


Note 


indicates  1988  page  numbers. 


201.11    Heading,  (a)  (1).  (2).  and 
(5).  and  (b)  through  (f)  re- 
moved; (a)  (3)  and  (4)  redes-    ' 
ignated  as  201.17  (b)  (2)  and 
(4) 28253 

201.17  (b)  (2)  and  (4)  redesig- 
nated from  201.11  (a)  (3) 
and  (4);  (bK7).  (eH2). 
(9Kvii).  and  (12).  and  (g) 
amended;  (dK2)  (1)  and  (U), 
(eK14)(iUKE),  (hK2)  intro- 
ductory text,  and  (3)  intro- 
ductory text  revised;  foot- 
note 8,  (h)(4Kiv).  and  (JK5) 
removed... 28253 

202.23    Revised. 28822 

203.6    Revised. S4M 

Chaptor  III — Copyright  Royalty 
Tribunal 

304    Revised. 49011 

307.3    (d)  and  (eXl)  revised. 41711 

Tide  37— Proposed  RuIbk 

1 34080.  36736,  42016, 44996 

5 36736 

150 3S8il 

201 28781 

S9»1, 7«71 

202 28311,  37167 

303 IM 

304 44610,  45664 

TITLE  38— PENSIONS,  BONUSES, 
AND  VETERANS*  REUEF 

Choptor  I — Votorans  Administration 

1.526  (eK3)  removed;  (eK4)  re- 
designated as  (eK3);  (b)  and 
(i)  revised;  (i)  authority  cita- 
tion added. 10S75 

1.553  Revised;   authority  cita-     

tion  added. 10377 

1.554  (aK7)  revised;  (c)  and 
paragraph  authority  cita- 
tions added. 944S 

1.555  Revised;  authority  cita- 
tion added. 10177 

1.577  (f)  and  (g)  revised;  au- 
thority citetlon  added 10180 

1.900  Amended 42104 

1.901  Revised 42105 

1.902  Revised. 42105 

1.903  Amended 42105 
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TITLE  38  Chapf«r  I— Con.  pwe 

1.905    Revised 42106 

1.907    Added. 42106 

1.911  Removed;  new  1.911  re- 
desi^uited  from  1.911a  and 

(a)  amended 42106 

1.911a    Redesignated    as    1.911 

and  (a)  amended 42106 

1.912  Revised. 42105 

1.912a  Heading  and  (a)  re- 
vised.  42106 

1.916  Revised. 42106 

1.917  Revised. 42106 

1.918  Revised. 42107 

1.919  (a),  (c).  (e)  and  (f)  re- 
vised  42107 

1.922  (aKl).  (c)  and  (dX2Ki)  re- 
vised  42107 

1.923  Added. „ 42107 

1.924  Added. „..„^ 42108 

1.926    Added. 42108 

1.926    Added. 42108 

1.027    Added. 42109 

1.928    Added. 42109 

1.930  Revised. 42109 

1.931  Revised. 42109 

1.932  Revised. 42110 

1.934  Redesignated    as    1.935; 

new  1.934  added. 42110 

1.935  Redesignated  as  1.936; 
new  1.935  redesignated  from 
1.934  and  revised. 42110 

1.936  Redesignated  as  1.937 
and  revised:  new  1.936  redes- 
ignated from  1.936 42110 

1.937  Redesignated  as  1.938 
and  revised;  new  1.937  redes- 
ignated from  1.936  and  re- 
vised.  421 10 

1.938  Redesignated  from  1.937 

and  revised 421 10 

1.940  Revised. 42110 

1.941  Revised. 42110 

1.942  (a),  (c)  and  (f )  revised. 42111 

1.943  Revised 42111 

1.960—1.954    Undesignated 

center  heading  revised. 42111 

1.960    Revised. 42111 

1.951    Revised. 42111 

1.962    Revised. 42112 

1.953    Revised. 42112 

1.964  Revised. 42112 

1.965  (aKl)  amended. 42112 

1.957    (aK2KU)  amended; 

(aX2XUXB).  (b)  introducto- 

NoTC  liHlm  liuUcates  1988  page  numbers. 


ry    text    and    (1)    revised; 

(aX2XU)  (C)  and  (D)  added....  42112 

1.962    (b)  revised 42112 

1.963a    (a)  and  (b)  amended 42113 

2.66a   Added. 71M 

2.99  Added. nts 

3.23  Heading,  (a)  and  (c)  re- 
vised.  34907 

3.24  Heading,  (b)  and  (c)  re- 
vised.  34907 

3.25  Revised. 34907 

3.26  Revised. 34908 

3.27  (a)  and  (b)  revised. 34908 

3.28  Revised. 34908 

3.30    Introductory  text  added; 

(b)  and  (c)  revised. 7903 

3.100  (c)  revised. tM7 

3.166  (c)  text  revised;  (c)  cross 
reference  added. 27340 

3.167  (a)  amended;  (bXl)  re- 
vised.  27340 

3.158  (a)  amended;  cross  refer- 
ence revised;  authority  cita- 
tion added. 43063 

3.262    (bX2)  revised. 34908 

3.600    (V)  revised. 43063 

3.652    Revised. 43063 

3.700    (aX2)      revised;      (aX3) 

amended;  (aX5)  added. 27340 

3.802    (b)  amended 34909 

3.1600  (a),  (b)  Introductory 
text,  (f)  introductory  text 
and  (g)  amended;  (c)  re- 
vised.  34909 

3.1601  (aXlXi)  and  (2Xi)  re- 
vised; (aX2Xiil)  amended. 34909 

3.1604  (a)  introductory  text, 
(c).  and  (dX3)  revised;  (bX2) 
amended. 34909 

3.1612    (eX2Xil)  revised; 

(eX2Xiii)  added. 34910 

4.84b    Redesignated  as  4.87a. 44119 

4.86  Revised. 44119 

4.86a   Revised. 44119 

Corrected. 46439 

4.87  Tables  VI  and  Vn  revised; 
Table  Via  added. 44119 

4.87a  Removed;  new  4.87a  re- 
designated from  4.84b. 44119 

4.126    Revised ss 

4.126  Revised. n 

4.127  Revised. as 

4.128  Revised. . n 

4.129  Revised. n 

4.130  Revised. .^^ n 
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4.131  RevU^d. 23 

4.132  Revi^ » 

Table  corrtctly  revised 1441 

4    Append!^    A.    B,    and    C 

amended 44122 

Appendix  A  corrected. 46439 

8.28    RevlsefL 36926 

8a.2    RevisM. 48682 

8a.4   (b)  amended;  (d)  revised; 

authorl^t  citation  added. 48682 

17.47  (e)  iwj-oductory  text  cor- 
rectly retaoved. 9637 

17.51a   ReVibed. 13121 

17.60f    Revil^ed. 7136 

17.100  Inti^uctory  text  re- 
vised  - 1755 

21.21    Revised 380 

21.260    (d)  added. 42113 

21.322  (c)  revised;  cross  refer- 
ence added. 42113 

21.1045    icm)     revised;     (cK3) 

added...].! 5770 

21.4135    (.em),  (s).  and  (w)  re- 

vl8ed.....U 37615 

21.4201    (gK2)         introductory 

text  revved 45634 

21.4622  (bMl)  introductory 
text  and  (iv).  (2)  introducto- 
ry text  I  and  (3)  amended; 

(b)(5)  adtted;  (c)  revised. 7135 

21.4624    Retised 7135 

21.4632    (e)<2)  (i)  and  (ii)  re- 

vised....^., 4349 

(f )  added.^^ 7135 

21.4634    (g)  Added. 7135 

21.4646    Revised. 7135 

21.5001    (c)  k^vised 417 

21.5052    (e)  revised 617 

21.5062    (b)  revised. 617 

21.5076    Revised. 45181 

21.5130  (a),  (b).  and  (d)  revised; 

(h)  added. 617 

21.5131  Inltroductory  text  re- 
vised....,;..  617 

21.5743    (a^  irevised. 1779 

21.5820    (b)  introductory  text. 

(IKU)    CA)    and    (B).    and 

(2Kil)  (A)  and  (B)  revised. 35241 

21.5822    (bXl)  (i)  and  (ii)  and 

(2)  (i)  and  (ii)  revised. 35241 

21.6001— 2L6420     (Subpart     I) 

Added..[; 4397 

Note  liUf^w  indicates  1988  pace  numbers. 
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21.6501—21.6525  (Subpart  I) 
Redesignated    as    (Subpart 

J) 4397 

21.6501—21.6525  (Subpart  J) 
Redesignated  from  (Subpart 

I) 4397 

21.7000—21.7310    (Subpart    K) 

Added. 1757 

21.7110  (b)  (1)  and  (2)  amend- 
ed  

21.7120    (a)  amended. 

25    Authority  citation  revised. 48022 

Revised;  eff.  4-2-89 48022 

25.1  Heading  revised:  (a)  and 
(b)  redesignated  as  (a)  (1) 
and  (2);  introductory  text 
designated  as  new  (a)  intro- 
ductory text;  new  (a)  head- 
ing and  (b)  added. 48022 

36.4212    (a)  revised. 34218. 

37616.  43761 
(a)  revised. 3203, 11503 

36.4300—36.4393    Note  revised. 1350 

36.4300  Revised...................^...........  1SS0 

36.4301  Amended...^..... — .......... —  ISSO 

36.4311  (a),  (b)  and  (c)  re- 
vised.  34218. 

37616.  43762 

(a)  correctly  revised 34910 

(a),  (b)  and  (c)  revised. 3203, 11503 

36.4319  (d).  (e)  and  (f)  re- 
vised.  1351 

(f)  amended. 4973 

36.4320  (a)  through  (d).  (f ).  (h) 
(1),  (2)  and  (5)  introductory 
text  and  (ii)  introductory 
text,  (a)  and  undesignated 
flush  text.  (7),  and  (10). 
(iK2)  and  (J)  revised. 1352 

36.4321  (a)  and  (c)  revised. 1354 

36.4324    (a)  amended. 26342 

36.4503    (a)  revised. 34218. 

37616.  43762 

(a)  revised. 3203, 11503 

43    Added;  eff.  10-1-88 3073, 3037 

Title  3»— Proposed  Rulm»: 

1 88474.  43035 

................................................  4SS8>  MM.  fMS 

2......................^^^^^^^^^^^  un 

3 37170 

•471 

4 32318,  SS410 

8a. 26856 

13 88243 

14 M71 
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Tide  S^—Proposed  Rule*— Con.       Pve 

15 25124.  27902 

17 25254 

nn 

21 25736, 

36026.    30178.    31416.    36280.    44054. 
46494 

UO, 

10«t  tUS.  4IM,  5«a,  SM4,  SMt,  91SS 

36 37973.  39329 

117S 

44 39015 

TITLE  39— POSTAL  SERVICE 

Chapter  i— United  States  Postal 
Sarvk* 

10   Redesignated    as    Part    20; 

new  Part  10  added. 29697 

Heading  corrected. 33410 

20    Redesignated     from     Part 

10 29697 

International  Mail  Manual 
amended;  incorporation  by 

refernice 43334 

111.3  DBOC  amended:  incorpo- 
ration by  reference;  inter- 
im.  27993, 

38408 
DMM  amended;  incorporation 

by  reference 29012. 

34779,  36762.  38229.  48438. 
48683 
DBCM  amended;  incorporation 
by  reference 124, 

125, 3585,  5271 
DMM  amendments  at  53  FR 
124  and  125  effective  date 

deferred..... m85 

DMM  amended;  incorporation 
by  reference;  eff.  in  part  1- 
1-89 M91 

224  Revised. 46998 

224.2  (cX4)  corrected. 49015 

225  Revised 46999 

226  Revised. 46999 

227  Added. 47000 

228  Added. 47001 

228.3  (a)  corrected. 2496 

229  Added. 47002 

232  Authority  citation  re- 
vised.  126 

232.1  Authority  citation  re- 
moved.  126 

233.4  (b)  revised. 1780 

Note  i«MfM»  indicates  1988  page  niimbera. 
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266.8    Revised. 38230 

447  Authority  citation  revised; 
section   authority   citations 

removed. 43335 

447.24  (b)  Introductory  text  re- 
vised; (bK7)  added 43335 

777.23  (e)  introductory  text 
and  (g)  introductory  text 
amended 48029 

Effective  date  clarification. 48812 

777.24  (bX2).  (eX2),  (f)  intro- 
ductory text,  (1)  and  (4) 
amended;  (g)  revised. 48029 

Effective  date  clarification 48812 

777.26  (b)  (3)  and  (4)  amend- 
ed.  48029 

Effective  date  clarification. 48812 

777.27  (cK4)  amended. 48029 

Effective  date  clarification 48812 

946    Revised. 6986 

952  Authority  citation  revised; 
section  authority  citations 
removed 36762 

952.2  Amended. 36763 

964  Added. 36763 

964.3  (a)  amended. 

964.6    Amended. 

964.17    Amended. 

964.19    Amended. 

965  Added 29012 

Chapter  III — Postal  Rate  Commission 

3001.61—3001.68     (Subpart     C) 

Appendix  A  amended. 28140 

Appendix  A  amended. 1SS86 

Title  39— Propoaed  Rulea: 

aO 34816 

111 27565. 

28021.  34243,  38949.  43089,  48281 


266.. 
601.. 
946.. 


S99S,M>r,«a34,l1«S5 

33816 

36590 


TITLE  40— PROTECTION  OF 
ENVIRONMENT 

Chapter  I — Environmontal  Protection 
Agoncy 

1.37    (a)  introductory  text  and 

(e)  revised. 30359 

1.45    (b)  revised 30360 
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2.120 
2.121 


22.01    (aXt 

added;! 

(aK4)  rel 
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1.47    (d)  added. 30360 

1.49    (g)  added. 30360 

2    Authority  citation  revised............  215 

2.100  (b)  revised;  (e)  through 
(k)add«d. 21« 

2.101  (d)  kdded. S1« 

2.113  (d)j<e),  and  (f )  revised. lU 

2.116  Reined. «I7 

2.118  (aXtlf)  revised. 217 

Renlitoed. 217 

A66*± 2l» 

^    Revised;  eff.  4-2-89 48023 

.     Added;.. 30606 

22   Authority  citation  revised...^.30673 

AuthorilQf  citation  revised. .....S174 

I)      revised;      (aK6) 

terim. 30673 

5S74,  IIMS 

22.38    Added;  interim. 30673 

24    Addedl4. 12S6S 

27    Addedli. ISItX 

30  Heading  revised;  eff.  10-1- 

88 »^ 1076 

30.302    (d)  (2)  and  (3)  removed; 

eff.  1041-88 M76 

30.501    (ak2)    removed;    (aK3) 

redesi^^ted  as  (aK2) M7« 

30.503  (e].;  (g)  and  (h)  removed; 
(f)  redesignated  as  (e);  eff. 
10-1-80; 1076 

30.505  (bM2)  removed;  (b)(3) 
redesi^ted  as  (bK2);  eff. 
10-l-88» 1076 

30.540  (b)  removed;  (c)  redesig- 
nated w  (b);  eff.  10-1-88 M7« 

Appeiidiz  E  redesignated  as 
Part  31  Appendix  A;  eff.  10- 

1-88...... mn 

Added:  eff.  10-1-88 1075,  aot7 

31.6    (cKD  and  (d)  added;  eff. 

10-1-8& ............... . 1075 

31.13    Ad&d;  eff.  10-1-88 1075 

31.36   (c)fiS).  (J)  and  (k)  added; 

eff.  lOfl-88 ^075 

31.43  (aXj^Ki)  added;  eff.  10-1- 
88 L mn 

31.45    AddM:  eff.  10-1-88 M7t 

31.70  (Subpart  F)   Added;  eff. 

10-l-8a •076 

31  Appendix  A  redesignated 
from  Part  30  Appendix  E; 

eff.  10^1-88 0076 


30 


31 


Note 


Indicates  1988  pace  numbers. 


33.110  (eK5)  removed;  (eX6)  re- 
designated as  (eK5);  eff.  10- 
1-88 

33.210  (f)  removed;  (g)  and  (h) 
redesignated  as  (f)  and  (g); 
eff.  10-1-88 

33.250    Class  deviation 

33.305    Class  deviation..... 

33.310    Class  deviation. 

33.705-33.715  (Subpart  C)  Re- 
moved; eff.  10-1-88 

33.905—33.915  (Subpart  E)  Re- 
moved; eff.  10-1-88 

33.1021  Removed;  eff.  10-1- 
88 

33.1030  Amended;  eff.  10-1- 
88 

35.4000-35.4130    (Subpart    M) 

Added;  interim ....... . 9740 

50.6  Revised;  eff.  7-31-87 24663 

Technical  correction 26401 

50.7  Removed;  eff.  7-31-87 24664 

Technical  correction. 26401 

50  Appendix  O  amended;  Ap- 
pendix J  added;  eff.  7-31- 

87 24664 

Appendix  K  added;  eff.  7-31- 

87 ^......24667 

Technical  correction.. —  26401 

Appendix  K  corrected....  29382. 31701 
Appendix  J  corrected. 29647 

51  Authority  citation  revised......24712 

State  implementation  plan  at- 
tainment groups 29383 

Policy  statement 480 

51.100    (oo)  through  (ss)  added; 

eff.  7-31-87 24712 

51.151    Amended;  eff.  7-31-87 24713 

51.165  (aKlKx)  amended;  (b) 
revised;  eff.  7-31-87 24713 

Correctly  designated..... 29386 

51.166  (aK6Ki)  and  (iK8XiXc),     . 
if),    (A),    and    (I)    revised; 
(bX23Xi).     (c)     table     and 
(pX4)  table  amended;  (iXlO) 
added;  eff.  7-31-87 24713 

(iXlO)  corrected. 29386 

(1)  revised. »• 

51.322  (aXl)  and  (bXl)  revised; 

eff.  7-31-87 24714 

51.323  (a)  (1)  and  (2)  revised; 
(aX3)  added;  eff.  7-31-87 24714 

51  Appendixes  L  and  S  amend- 
ed; eff.  7-31-87 24714 

Appendix  S  corrected. 29386 
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TITLE  40  ChaptM  I— Con.  p^e 

52    State  implementation  plan 

attainment  groups. 29383 

State  implementation  plan  de- 
ficiency notices 34384,  47565 

State  implementation  plan  ap- 
proval  45634 

52.21  (bK23Ki)  table,  (c)  table. 
(1X8X1).  and  (pX5)  table 
amended:  (iX4X  Cix)  and  (x). 
(11).  and  (mXl)  (vli)  and 
(vill)  added;  (wX2)  revised; 

eff.  7-31-87 24714 

(mX  1  Xvii)  corrected. 26401 

(1)  (1)  and  (2)  revised. sm 

52.24    (fXlO)  amended;  eff.  7- 

31-87 24715 

52.27    (dX2)  revised;  (d)  (3).  (4). 

and  (5)  added 45137 

52.29    Added. 45137 

52.50    (CX46)  added. 28254 

52.60  (c)  redesignated  as  (a); 

(b)  added. 48812 

52.61  Added. 45138 

52.145    (c)  added. 45137 

52.183    Added. 45138 

52.220    (CX154XVXB).  (159)  (ii) 

through     (vi)     and     (160) 
added;  (cX159)  introductory 

text  republished. 26149 

52.237    (aXl)  added. 17S1 

52.281    (e)  added. 45138 

52.344    (c)  added 45137 

52.370    (CX39)  added... 47925 

(CX41 )  added. 4«a 

(CX42)  added. iiS47 

52.383    Added. 49407 

52.420    (CX37)  added. 48813 

52.520    (CX62)  added 35704 

(cX53)  added. %mm 

52.581    (c)  redesignated  as  (a); 

new  (b)  added. 32918 

52.633    (c)  added. 46137 

52.690    (c)  added. 45137 

52.720    (CX69)  added. 45334 

(cX70)  added. 41» 

52.726    (c)  added. 26012 

52.770    (CX63)  added. 33591 

(cX64)  added. 46763 

(CX66)  added. lan 

(CX65)  added. 13904 

52.777    (cXlXi)  removed. 33591 

52.795    (d)  removed. last 

52.797    Added. is«0S 

52.870    (CX19)  added. 48265 

Note  laMfMa  indicates  IMS  iwce  numbers. 
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52.920    (CX47)  added. 33593 

(CX51)  added. 45959 

(CX50)  added. sn 

(CX53)  added. n«M 

52.989    Added. 45138 

52.1032  Redesignated             as 
52.1033  and  revised. 45138 

52.1033  Redesignated         from 
52.1032  and  revised. 45138 

52.1120    (CX73)  added. 32792 

(CX74)  added. 44394 

52.1167  Table  amended. 32792. 

44395 

52.1168  Revised. 32792 

52.1169  Added.... 49407 

52.1170  (CX84)  added. 4«» 

52.1183  (c)  added. 45137 

52.1236  (c)  added. 45137 

52.1270  (CX19)  added. 35705 

52.1320  (CX63)  added. 4611 

(cX62)  added. iMis 

52.1339  Added. 45138 

52.1387  Added. 45138 

52.1420  (CX35)  added... 28695 

52.1425  (a)  table  amended. 28696 

52.1431  Table  amended. 28696 

52.1488  (c)  added. 45137 

52.1520  (CX37)  added. 35082 

(CX38)  added. 47393 

52.1525  Table  amended....35082,  47393 

52.1531  (c)  added. 45137 

52.1532  Added. 49407 

52.1570    (CX41)  added. 48536 

(CX42)  added. ISSM 

52.1606    (c)  added. 45137 

52.1636    (c)  added. 45137 

52.1770    (CX51)  added.. 33934 

(CX64)  added. 47567 

(CX56)  added. 5975 

(CX55)  added. lion 

(CX49)  added. IIJ74 

52.1781  Existing  text  designat- 
ed as  (a);  (b)  added. lion 

52.1782  Added. 45138 

52.1820  (CX77)  added. 46464 

52.1831  (c)  added. 45137 

52.1870  (cX80)  added. 49158 

52.1885  (h)  added. 40n 

52.1933  (c)  added.. 45137 

52.1970  (CX80)  added. 28255 

(cX81)  added. 32012 

(cX78)  added. toi9 

(CX82)  added. lOM 

52.1973    Table  revised. mi,  lONI 

52.1985    (b)  added. 32012 
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52.1988    (aE>  revised 10M 

52.2020    (cM69)  added 38759 

(c)(68)  added. 13123 

52.2070    (cX28)  added. 32794 

(CK30)  added. 32919 

(cK26)  added. 36250 

(c)(  29)  added. 3M0 

52.2081    Tuble  amended 32794. 

1 1                          32920.  36250 
Table  amionded. 3M0 

52.2084  (aMl)  added. 38764 

52.2085  Added. 49407 

52.2132  (c»!added. 45137 

52.2179  (chadded. 45137 

52.2220  (c)<77)  added. 45960 

(CK78)  added. 46764 

52.2234    (ci>  added 45137 

52.2304    (c)  added. 45137 

52.2347    Added. 45138 

52.2370    (c|Xl9)  added. 26981 

52.2381    TM)le  amended. 26982 

52.2384    Added. 49407 

52.2452    (c)  added. 45137 

52.2533    (c|>i  added. 45137 

52.2632    (cdi  added. 45137 

52.2720    (c)(34)  added. 38419 

52.2781    (cD!  added. 45137 

52.2920    Added 43574 

53    Technical  correction. 27902 

53.1  (J)  revised;  (m)  and  (n) 
added:  eif.  7-31-87 24727 

53.2  RevlMd;  eff.  7-31-87 24727 

53.3  Revi4^:  eff.  7-31-87 24727 

53.4  (a)  and  (b)(3)  amended; 
footnote  1  removed;  (b)  (4) 
through!  (6)  and  (c)  revised; 

eff.  7-3Jli-87 24727 

53.9    (c)  rci^lsed;  (d).  (f).  and  (g) 

amended;  eff.  7-31-87 24728 

53.20— 53.^  (Subpart  B)  Head- 
ing reviled:  eff.  7-31-87 24728 

53.30— 53.34i  (Subpart  C)  Head- 
ing revtted;  eff.  7-31-87 24728 

53.30  (a),  (b)(2)  heading,  (c) 
and  (d><2)  heading,  (3)  and 
(4)  revtaed;  (b)(4)  added;  eff. 
7-31-87- 24728 

53.31  (b)  heading  revised;  (b) 

text  an^ended;  eff.  7-31-87 24728 

53.32  Heaidlng  revised;  (c)  (1). 
(2).  (3)  (1)  and  (11)  and  (4) 
amended:  eff.  7-31-87 24728 

53.33  Heaidlng  and  (h)  (2)  and 
(3)  revfced;  (b).  (e).  (h)  head- 


Nor: 
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Ing  and  (1)  amended;  eff.  7- 
31-87  24728 

53.34    Addeiefif.  7-31^7!!!!!!!!!!!!!  24729 

53.40—53.43        (Subpart        D) 

Added;  eff.  7-31-87 24729 

58.1    (t),  (u),  and  (v)  added;  eff. 

7-31-87  24739 

58.13    (b)  revised:  (craddedieifr 

7-31-87 24739 

58.20    (e)  amended;  eff.  7-31- 

87 24740 

58.23  Introductory  text  re- 
vised; eff.  7-31-87 24740 

58.30    (a)     Introductory     text 

amended:  eff.  7-31-87 24740 

58.34  Introductory  text  amend- 
ed; eff.  7-31-87 24740 

58.35  (d)  amended:  eff.  7-31- 
87...; 24740 

58    Appendex    A.    B    and    C 

amended;  eff.  7-31-87 24741 

Appendix  D  amended;  eff.  7- 

3 1-87 24742 

Appendix  E  amended;  eff.  7- 

31-87 24744 

Appendix  F  amended;  eff.  7- 

31-87 24748 

Appendix  O  amended;  eff.  7- 

31-87 24749 

Appendixes  D  and  E  correct- 
ed.  27286 

60  Authority  delegation  no- 
tices.  28255. 

33934.  35083-35085.  35087.  35088. 
35090.  35091.  36033.  36417,  36418. 
42114 
Authority  citation  corrected.....  37874 

Authority  citation  revised. iiV$ 

Authority  delegation  notices 3391, 

3183.  12517 
60.4    (b)(G),   (BB),  (JJ).  (QQ). 
(TT).  and  (ZZ)  revised;  (b) 
Region  VIII  table  removed; 

(c)  added. 13520 

60.17  (a)  (1).  (3),  (7)  through 
(10).  (24)  through  (28).  and 
(47)  revised;  (a)  (48)  through 

(53)  added 47842 

(a)    (54)    and    (55)    and    (g) 

added 5378 

60.40b— 60.49b     (Subpart     Db) 

Revised 47842 

60.43    (a)(2)  revised:  (eriidd^     28954 

60.46    (h)  added 28955 

60.285    (d)(1)  and  (3)  revised 36409 
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TITLE  40  ClM|»tM>  I— Con.  pmc 

60.286    (aK2)  introductory  text 

revlaed. 12009 

60.300    (b)  correctly  revised. 42434 

60.330    Correctly  revised 42434 

60.530-60.539a  (Subpart  AAA) 

Added. stTS 

60.533    (kK2)  introductory  text 

corrected. 14009 

60.536  (J)  introductory  text 
and  (3)  through  (8)  correct- 
ly removed;  (J)(l)  and  (2) 

correctly  revised 12009 

60.538    (a)  corrected. 14009 

60.540—60.548    (Subpart    BBB) 

Added. 34874 

60.543    (a)  and  (h)  introductory 

text  corrected... 37874 

60.546    (cX2)  corrected. 37874 

60.720—60.726    (Subpart    TTT) 

Added. 2674 

60  Appendix  P  corrected. 27612 

Appendix  O  added 28955 

Appendixes  A  and  B  amend- 
ed.  30675 

Appendix  A  corrected.....  33316. 42061 

Appendix  A  amended. 34639. 

36410.  36415.  41425.  47853 

Appendix  B  amended 34650 

Appendix  A  corrected 2914, 

11991, 12490,  14009 

Appendix  A  amended. 4142, 5004 

Appendix  I  added. 99IS 

Appendix  B  amended. 7515 

61  Authority  delegation  no- 
tices  28255, 

30920.  35084.  35085.  35087.  35088, 
35090-35092.  36417.  36418 

Authority  delegation  notices 3091, 

•102,  12S17 

61.01    (b)  amended. 37617 

61.04    (bKWWKviil)  added 43197 

(bKC)  added 770 

(bXG).  (BB).  (JJ)  revised:  (b) 
(QQ)  and  (TT)  and  (c) 
added:  (b)  Region  VHI  table 
removed. 12S21 

61.123  OMB  number 28141 

61.124  OMB  number 28141 

61.125  OMB  number 28141 

61.126  OMB  number 28141 

65    Administrative  order 41711 

65.482    Table  amended 4027 

81.307    Amended 44123 

81.330    Amended 35082 

Note  laMfMs  indicates  1988  page  numbetB. 
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Corrected. .............................  36863 

81.331    Amended. 49411 

Technical  correction. 0102 

81.333    Amended. 46466 

81.336    Amended. 91 14 

81.339    Amended. 46082 

81.350    Amendment  at  46  FR 

61127  correctly  designated 36419 

81.437    Revised. 45138 

82    Added. 47488 

85  Quality  control  determina- 
tion  46354 

85.1501—85.1515     (Subpart     P) 

Revised. 36156 

Public  workshop 3092 

85.1511    (d)  corrected. 43827 

86  Public  workshop 3093 

86.084-14    (c)(7)(i)(A)(J)       and 

(ll)(ii)(B)(I3)  revised 47863 

86.084-26    (aK4)(iii)      removed: 

(aK4)  (i)  and  (ii)  revised. 47863 

86.085-2    Amended. 47863 

86.085-21    (b)      (7)      and      (8) 

added. 47863 

86.087-8    (aKl)  (i),  (U>,  (lU).  and 

(Iv)  revised. 47863 

86.087-9    (aKlXiv)  and 

(dX  1  Kill)  revised, 47864 

86.087-21    (b)      (7)      and      (8) 

added. 47864 

86.088-9    (aXlXiii)  and 

(dX  1  Xiii)  revised 47864 

86.088-10  Heading  and 
(aXlXiXC)  and  (UXC)  re- 
vised  47864 

86.088-11    (aXlXiil)  revised 47864 

86.088-21    (b)   (7)   and   (8)   re- 

visccL*  478fi4 

86.088-35    (a)(2)    he»d^ 

(iilXE)  and  (d)  revised 47864 

86.090-9    Added 47865 

80.090-10    Added. 47867 

86.090-1 1    Added. 47867 

86.090-25    Added 471 

86.091-21    (bXlXU)    (A)    intro- 

,ductory  text  and  (B),  (5)  (i) 

and    (il)    and    (6)    revised: 

(bX5)  (iii)  and  (iv)  and  (7) 

added:  (bX4XiiI)  removed 47867 

86.110-82    (cX3)  revised 47868 

86.112-82    (aX3)  revised:  (a)  (4). 

(5),  and  (6)  added 47868 

86.113-90    Added 475 

86.118-78  (c)  revised 47868 

(c)  revised. 475 
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86.123-78  iiXll)  revised. 47869 

86.132-82  ^ftK3)  revised;  (aK4) 

added...^ 47869 

86.139-82  <d)  revised. 47869 

86.332-79  <!l»Kll)  revised. 47869 

86.513-87  («)  revised. 47869 

86.513-90  Added. 476 

86.523-78    <aKll)  revised. 47870 

86.884-7    (aXl).  (2Kv),  and  (3) 

(I)  and  (U)  revised. 47870 

86.884-12    (a)  and  (cKOXiv)  and 

(II)  revised. 47870 

86.1105-87    <b)        introductory 

text,  (1)  Introductory  text, 
and  (2)  tttroductory  text  re- 
vised.  47870 

86.1213-90    Added. 476 

86.1308-84    (eK2Xiii)  revised. 47870 

86.1310-88    (bKlXivKA), 

(3XvXD|)^  and  (6XilXC)  re- 
vised.....!-  47870 

86.1312-88    ^aX3)    revised;    (a) 

(4)  throi«fa  (8)  added. 47871 

86.1313-87  [<aXl)  revised. 47871 

86.1313-90    Added. 476 

86.1319-84    <cX7Xiv)  and  (eX2) 

revlsed.i4 47871 

86.1320-88  Ka)  (1).  (3),  (5),  and 

(6)  revifljcid;  (aX7)  added. 47872 

86.1321-84  !<aX3)  (i)  and  (U)  re- 

[ 47872 

<f  xixmrrevised!!."!.."  47872 
<f  X2X1XE)  revl8ed.....47872 
{(bXl)    and   (f)    re- 

U 47872 

86.1332-84    (c)  (1)  and  (2)  and 

(eXlXI)  revised 47872 

86.1333-84  (a)  introductory 
text,  (b).  (d),  and  (e)  revised; 

(aX3)  added. 47873 

86.1334-84  UaX2)  revised 47874 

86.1335-84    <eXl)  revised 47874 

86.1336-84  Beading  revised;  (d) 
redesigiiited  as  (e)  and  re- 
vised; n«^  (d)  added. 47874 

86.1337-84    (a)  (10)  and  (11)  re- 

(axioVrevised!!!!!!.!!!!!  47874 

(aXl)  revised. 47874 

(a),  (g).  and  (hX2) 

revised.... „  47874 

86.1341-84  I  Hevlsed..... 47874 

86.1342-84  j  (cX3)  and  (dX3)  re- 

vised.....U 47876 


vised.... 
86.1327-84 
86.1327-88 
86.1330-84 

vised..., 


vised..., 
86.1337-88 
86.1338-84 
86.1339-88 


NOIK 
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86.1343-88    (bX8)  revised. 47876 

86.1301-84—86.1344-88  (Subpart 

N)    Appendix  I  amended 47876 

86.1513-90    Added. 471 

122.21    (cX2)  removed;  (cXl)  re- 

designatedaiNc).. 4in 

122.26    Rern^ed. 4158 

123    State  program  i4>proved. 45823 

136.3  (a)  Table  IB  attended;  in- 
terim.  33543 

141  Authority  citation  re- 
vised.  41546 

141.2   Amended;  eff.  1-9-89 25712 

141.23  (f)  Introductory  text.  (1) 
through  (5)  and  (9)  revised; 
footnotes  1  through  4  re- 
published; footnote  8 
added. 5146 

141.24  (g)  added. 25712 

(e)  revised;  footnotes  2  and  5 

republished;      footnote      6 

added. 5147 

141.32    (a)  amended;  eff.   1-9- 

89 25714 

Redesignated  as  141.36  and  in- 
troductory text  added;  eff. 
to  4-28-89 41546 

Added;  eff.  4-28-89 41546 

141.34  Added. 41549 

141.35  Added. 25714 

141.36  Redesignated  from 
141.32  and  Introductory  text 
added;  eff.  to  4-28-89 41546 

141.40    Revised. 25715 

141.50    (b)  revised;  eff.  1-9-89. 25716 

141.60  Revised;  eff.  1-9-89 25716 

141.61  Added;  eff.  1-9-89 25716 

141.100—141.101     (Subpart     J) 

Added;  eff.  1-9-89 25716 

142  Authority  citation  re- 
Yjggd^ 41550 

142.10    (bxeXvVrevlBedL...........^^^^^^^^^^ 

142.16    Revised. 41550 

142.56    Added;  eff.  1-9-89 25716 

142.62  Added;  eff.  1-9-89 25716 

143.4  (b)  (3),  (5),  (6)  and  (11) 
revised. 5147 

143.5  (a)  and  (b)  introductory 

text  revised 41550 

144  Authority  citation  re- 
vised  45797 

144.1    (h)  added. 45797 

144.31    (g)  revised. 45797 

(a)  amended 46963 
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TITLE  40  Chapter  I— Con.  Pw 

146  Test  program  approval  ex- 
tended to  7-14-88 26342 

Test  program  interim  approv- 
al and  request  for  com- 
ments.  41591, 

44395 
Date  paragraph  corrected 44520 

180    Policy  statement 32128 

Policy    statement;    comment 

time  extended 39917 

Policy  statement  extended. 49411 

180.1    (h)  table  amended. 33239 

Correctly  designated. 43336 

(h)  table  amended. ion,  15039 

180.108  Existing  text  designat- 
ed as  (a)  and  table  amended; 
(b)  added. 33236 

180.111    Table  amended. 45183 

180.135    Technical  correction 27548 

180.137    Technical  correction 27548 

180.144  Heading  and  text  no- 
menclature change 32306 

180.153  Heading  and  text  no- 
menclature change 32306 

180.170  Heading  and  text  no- 
menclature change 32306 

180.172  Existing  text  designat- 
ed as  (a)  and  table  amended; 
(b)  added. 33236 

180.175  Existing  text  designat- 
ed as  (a)  and  table  amended; 
(b)  added 33236 

180.183  Existing  text  designat- 
ed as  (a)  and  table  amended; 
(b)  added. 33237 

180.185  Existing  text  designat- 
ed as  (a)  and  table  amended; 
(b)  added. 33237 

180.199  Existhig  text  desigDat- 
ed  as  (a)  and  table  amended; 
(b)  added. 33237 

180.204  Existing  text  designat- 
ed as  (a)  and  table  amended; 

(b)  added. 33237 

180.205  (b)  Uble  amended. 31030. 

37454 

(a)  table  amended isaos 

180.246    Revised 27562 

(b)  table  amended. 28259 

Technical  correction. 33903 

180.250  Heading  and  text  no- 
menclature change 32306 

Note  liWun  indicates  1088  page  numbera. 
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180.253    Existing  text  designat- 
ed as  (a)  and  table  amended; 

(b)  added. 33237 

180.255  Heading  and  text  no- 
menclature change 32306 

180.258  Existing  text  designat- 
ed as  (a)  and  table  amended; 

(b)  added. 33237 

180.259  Existing  text  desUmat- 
ed  as  (a)  and  table  amended; 

(b)  added 33237 

180.261  Existing  text  designat- 
ed as  (a)  and  introductory 

text  revised;  (b)  added. 48539 

(b)  table  corrected 657 

180.262  Existing  text  designat- 
ed as  (a)  and  table  amended; 

(b)  added. 33237 

180.266  Heading  and  text  no- 
menclature change 32306 

180.275  Existing  text  designat- 
ed as  (a)  and  table  amended; 

(b)  added 33237 

180.291    Existing  text  detdgnat- 

ed  as  (a);  (b)  added 9443 

180.294  Existing  text  designat- 
ed as  (a)  and  table  amended: 

(b)  added. ^ 33238 

Existing   text   designated   as 

(a);  (b)  added. 37454 

Correctly  revised. 48536 

(b)  table  amended 48538 

(a)  table  corrected. 90M 

180.295  Heading  and  text  no- 
menclature change 32306 

180.300  Existing  text  designat- 
ed as  (a):  (b)  added. 537* 

180.308  Heading  and  text  no- 
menclature change 32306 

180.315  Existing  text  designat- 
ed as  (a)  and  table  amended; 
(b)  added 33238 

180.317    (b)  table  amended. 5371 

Heading  corrected. 11933, 1SM0 

180.319    Amended. 42291 

180.324    (a)  table  amended 35706 

180.327  Heading  and  text  no- 
menclature change 32306 

180.330  Existing  text  designat- 
ed as  (a)  and  table  amended; 
(b)  added. 33238 

180.342  Existing  text  designat- 
ed as  (a);  (b)  added. 27549 

(a)  table  amended;  (b)  added.....  33238 
Revised. 45825 
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(a)  table  aiiended 46598 

(a)  table  corrected. 47990 

180.349  (a)  table  amended;  (c) 
added....... 33238 

180.350  Existing  text  designat- 
ed as  (a)[tnd  table  amended; 

(b)  added. 33238 

180.352    Ezi^Ung  text  designat- 
ed as  (a):  (b)  added. 1S041 

180.361    (c)  BJdded. alM 

180.364    (a)  t|ible  amended. 34911 

(b)  introductory  text  revised.....  34913 
180.366    Heading  and  text  no- 

mendati^  change 32306 

180.377  ExUUng  text  designat- 
ed as  (a)[ind  table  amended; 

(b)  added!. 33238 

180.378  (d)  ^ed. 48540 

(d)  correctiBid. «0M 

(b)  table  akid  (d)  table  amend- 
ed.  1S0M 

180.380  (a)  table  amended^ 1 1175 

180.381  (a)     table     amended...33936, 

42292 

(a)  table  attended ...., 

Technical  oorrection... 

180.399    (a)     table     amended...34914, 

44124 

(a)  table  amended. .................3022 

180.406    Heading  and  text  no- 
menclature change 32306 

180.411  (c)  I    table     amended...42652. 

48538 

Technical  qorrection. 46019 

<d)  added.!, sm 

180.412  Table  amended 27550 

Table  amended. .MS 

Existing   text   designated   as 

(a):  (b)  added. 5177 

180.414  (a);    (b).    and    (c)    re- 
vised.  .» 27551 

180.415  Existing  text  desls^iat- 

ed  as  (a)j  Kb)  added. 25603 

180.418   TaUe  amended. 5S75 

180.423    Heliding  and  text  no- 

menclatpt%  change 32306 

180.425    Table  amended MSI 

180.434   Table  corrected. 25602 

180.436  Added. in4 

180.437  Added. 1S944 

180.1001    (e)'  Uble  amended. 1 1073 

(d)  table  amended. 1M19 

180.1046    (a>  amended. 39225 

180.1084    Revised. 32306 


Noo: 


indicates  1988  page  numben. 
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Heading  and  text  corrected 37246 

Revised. 121SS 

180.1086  Heading  correctly  re- 
vised.  29014 

180.1087  Added. 5179 

180.1088  Added. 7740 

180.1089  Added. 10249 

228.12    (aXlKUKC)       removed; 

(b)  (32).  (33).  (34)  and  (35) 

added. 25011 

(aK3)  amended 29846 

(aK3)       amended;       (b)(31) 

added. 30361 

(aKlKU)  (D)  and  (N)  removed; 

(b)      (42)      through      (45) 

added. 34222 

(aKlXilKK)  removed;  (bK47) 

added. 35917 

(aKlKlKH)  removed;  (b)  (48). 

(49)  and  (50)  added. M90 

(aK3)  amended;  (b)  (48).  v49). 

and  (50)  added. 8ltS 

(aKlKilKB)  removed;   (bK54) 

added. 94«7 

(aK3)        amended;        (b)(55) 

added 10H7 

(bK48)  effective  date  deferred 

to  5-9-88 12945 

250    Added. 37304 

260  Authority      citation      re- 
vised.  41295.46963 

260.10  Amended 46963 

260.11  (a)  introductory  text  re- 
vised.  41295 

261  Petitions  denied. 28696 

Authority  citation  revised.....! — 28698 
Technical  correction  and  clar- 
ification.  5572 

Strategies  and  procedures M22 

261.32  Table  amended. 28698 

261.33  (c)  correctly  revised. 26012 

(e)  table  correctly  revised. I3in 

(f )  table  correctly  revised. 1S3M 

261  Appendix    IX    amended...29848. 

29851 

Appendix  IZ  corrected. 4850, 15170 

Appendix  IX  amended. 7912 

Appendix  vm  correctly  re- 
vised.  12288 

262  Authority      citation      re- 
vised.  35898 

262.42    Revised 35898 

262.44    Revised. 35899 

262.51    Revised. 25787 


82  LSA— UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JULY  1,  198f  THROUGH  APRIL  29,  19M 


TITLE  40  ChaptOT  I— Con.  p^e 

264  Authority  citation  re- 
vised.  2S946. 

44320.  45798.  46963 

Technical  correction. 7740 

264.10    (b)  revised 46963 

264.13    (bK7Xiii)  revised 25787 

264.15    (bK4)  amended. 46963 

264.18    (bKlKU)      introductory 

text  revised. 46963 

264.73    (b)(6)  revised. 46963 

264.90    (d)  added. 46963 

264.98  (hK2).  (3)  introductory 
text  and  (4Ki)  introductory 

text  revised. 25946 

264.99  (f )  revised 25946 

264.100  (e)  introductory  text 
revised;  (e)  (1)  and  (2)  redes- 
ignated as  (e)  (3)  and  (4); 

new  (e)  (1)  and  (2)  added. 45798 

264.101  (c)  added. 45798 

264.111  (c)  revised 46963 

264.112  (aK2)  revised. 46963 

264.114    Amended. 46963 

264.117  (aXl)  (i)  and  (U)  re- 
vised.  46963 

264.118  (b)  (1)  and  (2)  (i)  and 

(ii)  revised. 46964 

264.142    (a)    introductory    text 

revised 46964 

264.144    (a)    introductory    text 

revised. 46964 

264.147    (gK2)  n.  vised 44320 

(b)  introductory  text  amend- 
ed.  46964 

264.151    (hK2)  revised 44320 

264.600—264.604     (Subpart     X) 

Added. 46964 

264  Appendix  IX  added 25947 

265  Authority  citation  re- 
vised.  44321.  45798 

Technical  correction..... 7740 

Clarification 9M4 

265.1    (.cK2)  removed. 45798 

265.13    (bK7XiU)  revised. 25788 

265.147 "  (gK2)  revised.... 44321 

266  Petitions  denied 751ft 

268  Authority  citation  re- 
vised.  41296 

268.1  (c)  (3)  and  (4)  amended: 
(cX5)  added. 25788 

268.2  (a)  amended;  Introducto- 
ry text  republished. 25788 

268.3  Revised. 25788 

268.4  (aX2)  revised;  (b)  added 25788 

NOTK  MMms  indicates  1988  page  numbers. 


268.5  (aX2).  (hXl)  and  (2X111) 
revised;  (hX2Xv)  added. 25788 

268.6  (k)  added. 25789 

268.7  (a)  introductory  text.  (1) 
introductory  text  and  (11) 
and  (2)  introductory  text. 
(iXB)  and  (ii).  (b)  introduc- 
tory text.  (IXU).  (2)  intro- 
ductory text  and  (i)  and  (c) 
revised. 25789 

268.30    (aX4)  added. 25790 

268.32    Added 25790 

(i)  amended. 41296 

268.40  Revised. 25790 

268.42    (a)  (1)  and  (2)  added;  (b) 

revised. 25790 

268.50    (a)     introductory     text 

and  (e)  revised;  (f )  added. 25791 

268    Appendix  ni  added. 25791 

270  Authority  citation  re- 
vised  25953. 

45798.  46965 
State  hazardous  waste  man- 
agement programs;  compli- 
ance date  extended. 34779 

Technical  correction 7740 

270.1  (c)  introductory  text  re- 
vised; (c)  (5)  and  (6)  added. 45798 

270.4    (a)  revised. 45799 

270.10    (k)         added;         OUB 

niunber 45799 

270.14    (cX4Xil)  revised. 25953 

(cX8Xv)  correctly  revised. 33936 

(c)  introductory  text  revised; 

(d)  added;  OMB  number 45799 

(b)  (5)  and  (13)  revised. 46965 

270.23    Added. 46965 

270.41  (aX3)  revised. .45799 

270.42  (o)  (1)  and  (2)  revised; 

(p)  added. 25792 

270.60    (bX3)     revised;     OMB 

number 45799 

270.72    (e)  revised. 25792 

271  State  hazardoiis  waste 
management  programs; 
schedule  of  compliance 26013, 

27198.  29522.  30681.  30682. 
41996 
State  hazardous  waste  man- 
agement program  authoriza- 
tions  26476. 

35556.  45634.  46466 
Authority    citation    revised...35899, 

45799 
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State  hazardous  waste  man- 
agement program  i4>proval 
prooeedl^i^ 43903 

State  hasairdous  waste  man- 
agement program  authoriza- 
tions........^..  1M,  1M 

State  hazi^xlous  waste  man- 
agement program  authoriza- 
tions oor|^ctecL 127 

Technical  correction. 944 

State  hazudous  waste  mana- 
tement  nt>grams:  schedule 
of  complUnce isst,  4t50 

State  hazardous  waste  man- 
agement! (program  tLpprovtl 
prooeediii^    hearing    date 

and  locatiton  corrected. atM 

271.1    (J)  Tattles  1  and  2  amend- 
ed.  1, 26792 

(J)  Table  1  amended. 35899, 45799 

272    Comment   period   correct- 
ed.  26013 

State  hazardous  waste  man- 
agement program  authoriza- 
tions.  27199 

300   Appendix  B  revised. 27634 

Appoidlz  El  amended IMW 

305  Remov^ 33814 

306  Removed. 33814 

310    Added:  ttiterim. 39396 

355    Autjiioitiy      citation      re- 
vised.  48072 

355    Appendixes     A     and     B 

amended. 48073,48074 

Appendixes  A  and  B  amend- 
ed.  SS7S 

370    Added. 38364 

372    Added. 491S 

372.30    (d)  corrected. 1274S 

372.45    (cK4i>  corrected. 1274« 

372.65    (a)  iible  and  (b)  table 

oorrectetL. I274g 

403.7    (b)  and  (fK4)  revised;  (h) 

added 4'4- • ...............  42435 

414    Revisedi. 42568 

416    Removed. 42584 

418   Authoijity      citation      re- 
vised.  , 28432 

418.10    Revised. 28432 

421.21    (c)  ajdded. 25556 

421.23    (a) 
through 
tables  amended ..............  25556 


through    (h),    (J) 
<o),  and  (q)  and  (r) 


NOIK 


indicates  1988  page  numbers. 


Pack 

421.24    (b).  (d).  (e).  (h),  (k)  and 

(1)  tables  amended. 25558 

421.26    (b),  (d),  (e).  (h),  (Ic)  and 

(1)  tables  amended. 25559 

421.33  (d)  and  (g)  revised. 25559 

421.34  (d)  and  (g)  revised..... 25559 

421.35  (d)  and  (g)  revised. 25560 

421.36  (d)  and  (g)  revised. 25560 

421.102  (a)  through  (1)  revised; 

(m)  and  (n)  added. 1706 

421.103  (a)  through  (1)  revised; 

(m)  and  (n)  added. 17M 

421.104  (a)  through  (1)  revised; 

(m)  and  (n)  added 1709 

421.105  (a)  through  (1)  revised; 

(m)  and  (n)  added. 1711 

421.106  (a)  through  (1)  revised; 

(m)  and  (n)  added. 171S 

425    Authority      citation      re- 

yjgg^ 9IS1 

425.02  (a)  reviiiwsd^^^ 

425.03  Revised. »1t1 

425.04  (d)  and  (e)  added. 9101 

425.05  Revised. 91tt 

425.11    Table  revised. 9in 

425.15    (b)  revised. 9182 

425.31   Table  revised..... 9in 

425.35  (a)    table    and    (b)    re- 
vised.  9181 

425.41    Heading  and  table  re- 
vised.  9182 

425.44    Table  revised. 9182 

425.51    Table  revised..... 9182 

425.61   Table  revised. 9in 

425.64  Table  revised. 9188 

425.71    Table  revised. 9188 

425.91   TaUe  revised......^................  9188 

425.95    (b)  revised. 9in 

425    Appendix  A  added. 9188 

Appendix  B  added. 9184 

Appendix  C  added. 9186 

600.007-80   (bK7)  added;  (f)  re- 
vised.  36164 

600.306-86    (cK2)  revised. 47877 

704.9    Amended.. 12S22 

704.104    Added. 41299 

707.65  (c)  revised. 12S22 

710.39    (b)  amended........................  12S28 

712.28    (c)  amended. 12S28 

712.30    (V)  added. 44828 

(w)  added. 10890 

(c)  amended. 12S28 

716.30    (b)  revised. 44828 

(c)  amended. 12S2S 

716.35    (b)  revised. 44828 
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(c)  amended. 12S23 

716.120    (a)  (1)  and  (2)  tables 

amended 44828 

(aKl)  table  corrected..........^.....  47990 

717.17    (c)  amended. 12S23 

720.75    (bK2)  introductory  text 

and  (eKl)  amended. 12523 

720.95    Amended 12S2S 

720.102    (d)  revised. 12S23 

721.6  (b)  introductory  text  re- 
vised.  12523 

721.109—721.1125  (Subpart  B) 
Heading  redesignated  as 
721.350—721.2550  (Subpart 
E)  heading 3S45 

721.109    Redesignated  as 

721.350 2S45 

721.120    Redesignated  as 

721.400 2345 

721.180    Redesignated  as 

721.520 2345 

721.195    Redesignated  as 

721.550 2345 

721.205    Redesignated  as 

721.575 2345 

721.230    Redesignated  as 

721.600 2345 

721.290    Redesignated  as 

721.800 2345 

721.320    Added .'41300 

Redesignated  as  721.950 2345 

721.324    Added. 41300 

Redesignated  as  721.975 2345 

721.342    Redesignated  as 

721.1150 2345 

721.347    Added 41300 

Redesignated  as  721.1175 2345 

721.648    Added. 2345 

721.350—721.2550  (Subpart  E) 
Redesignated  from 
721.109—721.1125  (Subpart 
B) 2345 

721.350  Redesignated  as 
721.1200:  new  721.350  redes- 
ignated from  721.109 2345 

721.370    Redesignated  as 

721.1250 2345 

721.385    Redesignated  as 

721.1300 2345 

721.400    Redesignated         from 

721.120 2345 

721.497    Redesignated  as 

721.1475 2345 

Note  IiIOim  indicates  1988  pace  numbers. 


PMe 

721.520    Redesignated         from 

721.180 2345 

721.550    Redesignated         from 

721.195 2345 

721.575  Redesignated  as 
721.1750;  new  721.575  redes- 
ignated from  721.205 2345 

721.600    Redesignated         from 

721.230 2345 

721.615    Redesignated  as 

721.1875 2345 

721.800    Redesignated         from 

721.290 2345 

721.950    Redesignated         from 

721.320 2345 

721.975  Redesignated  as 
721.2100;  new  721.975  redes- 
ignated from  721.324 2345 

721.1021    Redesignated  as 

721.2200 2»«5 

721.1125    Redesignated  as 

721.2550 2345 

721.1150    Redesignated       from 

721.342 2345 

721.1175    Redesignated       from 

721.347 2345 

721.1200    Redesignated       from 

721.350 2345 

721.1250    Redesignated       from 

721.370 2345 

721.1300    Redesignated       from 

721.385 2345 

721.1475    Redesignated       from 

721.497 2345 

721.1750    Redesignated       from 

721.575 2345 

721.1875    Redesignated       from 

721.615 2345 

721.2100    Redesignated       from 

721.975 2345 

721.2200    Redesignated       from 

721.1021 2345 

721.2550    Rededgnated       from 

721.1125 2345 

723.50    (n)  revised 12523 

723.175    (iX3)  revised. 12523 

723.250  (mKl)  amended;  (s)  re- 
vised...  12523 

750.11    (c)  revised. 12524 

750.31    (c)  revised. 12524 

761.19  (b)  teble  amended 10391 

(b)  introductory  text  amend- 
ed.  12524 

761.20  (cK3)  introductory  text. 

(vii)  and  (viil)  amended. 12524 
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761.30    (aKflXv)   and   (hK2Kiv) 

amended 12S14 

761.40    (a)     introductory     text 

amended. 12524 

761.60  (a)(3KiUKBKff)  amend- 
ed  U 10391 

(a)  (1).  (2KillKC)  and  (iv). 
(5X11),  (bxSKl)  Introductory 
text.  (dXl),  (e).  and  (1X1) 
amended.. iiSM 

761.65    (cXOt)  amended 12534 

761.70  (a) '  introductory  text. 
(2).  (7).  KB)  introductory  text 
and  (9)^  (b)  introductory 
text,  (d),  (d)  introductory 
text.  (1[)|  Introductory  text. 
(2)  (1).  (U)  Introductory  text. 
and  (lli].i  (4)  (1)  and  (11),  (5). 
and  (7)  fended 12524 

761.75    (bxMxill)     introductory 

text  and<8Xlv)  amended. 12524 

761.80  (a)  through  (e).  (h) 
through  (1).  and  (p)  through 
(r)  remOYed 12524 

761.180    (f)C9)  amended 12524 

761.185    (f){^vi8ed 12524 

761.187    (d)  revised 12524 

763.80— 763]i)9       (Subpart      E) 

Textrettsed 41846 

763.80—763199  (Subpart  E)  Ap- 
pendixes A.  B.  and  D  re- 
vised......*  41857 

763.90    (1)    (5).     (6),     and    (7) 

amended 12525 

763.119  Rdtlsed 12525 

763.121    (hN2Xlv)      Table      1. 

(kX3Xl)Lj  (ill)  (O)  and  (H). 
(mX3Xlpi  and  Appendixes  A. 
B,  C.  I  and  E  corrected 
(kX3Xllt>lcorrectly  revised 1022 

790.5    (b)  reirised  (O  removed. 12525 

790.50  (axaxii)  removed  inter- 
im.  i 36569 

790.52    (c)  revised:  interim 36569 

790.55    (b)  revised   (c)   added 

interim^* 36671 

790.68    (b)|<2)  and  (3)  revised 

interim!* 36571 

795  Authority  citation  re- 
vised......*  37143 

795.45  (bX!lXU)  Table  1  cor- 
rected..^;  32990 

795.120  Adied  eff.  8-14-87 24462 

795.225    Ad4ed. 


r^ 


indicates  1988  page  numben. 


rue 

795.230    Added. 37143 

795.250    Added 5M7 

796.1550    (bX3Xlx)  corrected 26150 

(bX  1X111)  amended 10391, 12525 

796.1570    (bXlXU)  amended 10391, 

12525 
796.1720    (bXlXU)     and     (2X1) 

amended 10391, 12525 

796.1840  (bXlXvlXA)  correct- 
ed.  26150 

(bXlXil)  amended. 10391, 12S25 

796.1860    (bXlXU)       amended..ie39l, 

12525 

796.1950    (bX2Xl)  amended 12525 

796.3260  (bX2XlXBX2)  intro- 
ductory text  amended 12526 

796.3500    (bXlXil)  amended 10391, 

12524 
796.3700    (bX2XlXB)       amend- 
ed  10391, 12524 

796.3780  (bXlXlvXA)  amend- 
ed.  10391 

(bXlXvlXA)    and    (2XlXBXi) 

amended 12526 

797.1060  (cXl)  (A)  and  (B)  re- 
designated as  (cXl)  (1)  and 

(11) 12526 

797.1075  (CXl)  (A)  and  (B)  re- 
designated as  (cXl)  (1)  and 

(11) 12526 

797.1600    Heading  corrected 26150 

797.1800    (cX4Xv)  and 

(dXlXlllXD)  corrected 26150 

797.1930  (cX6)  (1)  and  (U)  cor- 
rected  26150 

797.2050    (cX3)  amended 12526 

798.2450  (dXllXlXA)  correct- 
ed  26150 

798.4350  (eXOXiXA)  correct- 
ed  26150 

798.5395    (eXlXl)  corrected 26150 

(eX2)  corrected 34654 

799.5    Revised 12526 

799.500    (dX2XlXB)      correcUy 

designated 32990 

(cX4Xi)       and       (dX2XlXC) 
amended 12526 

799.1052  (c)  removed  eff.  8-14- 

87 24465 

799.1053  (c)  removed  (dXl)  (U) 
and  (lU).  (2)  (U)  and  (ill).  (3) 
(U)  and  (ill).  (4)  (11)  and  (ill). 
(5)  (U)  and  (Ul)  and  (g) 
added  eff.  8-14-87 24465 

799.1054  (aX2)  revised 26477 
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799.1550  (bKl)  revised;  (b)(5). 
(c)(1)  (U)  and  (ill).  (2)  (U) 
and  (ill).  (3)  (U)  and  (111).  (4) 
(U)  and  (111)  and  (5),  (d)(1) 
(U)  and  (ill).  (2)  (U)  and  (ill). 
(3)  (11)  and  (111).  (4)  (U)  and 

(111)  and  (e)  added 37144 

799.1560    Added. 5950 

799.1645    Added. 28704 

799.1650    (cK3)  corrected 32240 

799.1700  Technical  correc- 
tion.  26982 

(cX2KlKB)(i)  and  (4)(1) 
amended:  (c)(2KlKC)(i)  re- 
vised  43762 

799.2155    Added. 3392 

799.3175    Added. 31969 

Technical  correction 37246 

799.3450    (c)(1)  (11)  and  (111)  and 

(d)  added. 35709 

799.4000    Added 25225 

799.4400    (d)(l)(U)  amended. 12526 

799.5000  Technical  correc- 
tion  32990 

Table  revised 10394 

Title  40— Proposed  Rules: 

1-799  (cai.  I) fm 

2 29045 

13 32098 

22 25255,  29222,  33960 

24 29222,  33960 

27 .-. 43030 

32 39198 

3S 28112,  46712 

50 24670, 

24716,  29392,  34243 

149M 

51 26404 

.................................M....................  3M9. 14916 

52 24716, 

25256,  26404,  26413-26439.  26534, 
27016,  27569,  28570.  29392,  29394, 
30189,  31789,  31791,  32321.  33250, 
33252,  33437,  33840,  34243.  35279. 
36054.  36282,  36593,  36963,  36965. 
37175.  37637.  38479.  38481.  38787. 
41310.  42019.  42323.  42325,  44151, 
44152,  44448,  44920,  45363,  45466, 
46495.  46786.  47610.  48285. 48837 

Ml, 

779,  lOO,  3052,  IMt,  M4S,  «MS,  91K  nU, 
10105,   10M9,   11314,  114M,  114M,  11U1, 
1M35, 1S9IM,  12943.  13ias,  14«1t,  tSOM 
58 149M 


Note 


indicates  1988  page  numbers. 


60 25399. 

29548.  31633,  32026,  36440,  36678. 
37335.  37874,  38566,  42326,  47032 

son,  13941 

61 36594 

62 33605.  38787.  46380 

86 28575 

80 31162. 

31274.  33438.  41473.  47032 
81 26410.  36055.  39665.  41589 

3740,  4«St.  4MS,  7X13, 1Ba99 

82 47489 

85 41743 

86 31162. 

31274.  33438.  33560.  41473.  41590. 
47032 

1714, 4044,  7474 

1 16 4743, 1 1M9 

1 17 4741, 1 1N9 

122 30931.  39240 

7441 

123 30931 

7M1 

124 28112.  32446.  35838. 44153 

7441 

133 35210 

136 33847 

141 26720. 

28112. 42178. 42224 

11 

142 28112.  42178.  42224 

11 

143 28112 

144 28112.  32446 

145 IXM 

146 28112.  32446 

147 . 4S59 

148 32446 

14191 

152 36595 

153 . 36595 

156 1494 

158 36595 

160 31635.  48920 

162 36695 

170 1494 

180 26536. 

28313,  28314,  29050,  31635,  33322, 
33903,  34343,  37246,  38198,  38202, 
42684,  42685,  45203.  47733.  47734. 
49174-49177. 49249 

m, 

141,  149S,  1147,  xm,  4M0,  4471,  7SW-7541, 

10093, 13117,  ism.  13414 

192 36000 

1441 

228 27689. 

29550.  30189.  31636.  35928.  48838. 

48841 

250 37336 

252 38838 

260 25612.  26537.  28167.  29708 
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281 \i 25612. 

;     26537.  33439.  35279. 38111 

J1.  SI1SI9S,  MM,  lllil,  IS4I7,  IS«B 

264. 4, 25812. 

26531.  28167.  31948.  35838. 44153 
>« 11741 


265.. 


4* 25612. 

26537,  28167.  29708.  30570 

1 1742 

266 li 25612.  26537 

2oo*....*.».*.»»**.»..44*****M*****»-«>**«*>»  299v2t  3924S 

11741 

270 ; 25612. 

26537.  2^467.  29708.  30570.  35838. 
44153 

271 ii 25612. 

2653T.  28167.  30192.  30570. 3545% 

36444 

11741 

48638 

j. Mit,  10401,  n 


280. 
281. 
300. 


3T.a 


302.. 
305.. 
306.. 
350.. 
355.. 


370.. 
372.. 


373. 
501. 
600. 

704. 
721. 


749.. 
761.. 


763.. 


792.. 
795.. 


796.. 


797.. 
799.. 


486S8 

„  10W6 

.27643.33446 


4743, 7071,  lint,  UWtO,  1MM 

26160 

26160 

38312. 39026 

44921 

1M46 

26357 

25040.  27226. 39770 


744S 

31162, 

31274.  33^98.  41473.  44996.  47032 

1S418 

i»«*»»****«**»**>*.  3w0vD|  40490 


25838. 

31738.  33680.  35350 

1 1 104 

.25041.  29228.  48286.  49249 


NoiE 


48933 

29395,  29990,  43346 

til,  MM,  1X7M 

29395, 36334 

f  1 1, 1 1 1M 

36334 

^ 28023. 

29395, 31970,  41593. 43346 
.. 911.  «1S,  M3S.  1X744 

:  adlotes  1988  p«ge  niimben. 


TITLE  41— PUBLIC  CONTtACTS 
AND  P0KRTY  MANAOEMBIT 

Cnopwf  12~~DcpQrtinMiff  of 
TPQnsportQfion 

12-60   Transferred  to  48  Parts      pwe 
6301  and  6302 48630 

Chaptor  50— PuMk  Contradt, 
DopoilMMil  off  Labor 

50-201.101    (b)  revised. 7741 

Chaplor  101 — Fodoral  Prepofty 
MoiMgomont  Rogulotiont 

101-1.104-2    (a)  revised. 2719 

101-1.4902    (b)  revised. 27S9 

101-5    See  Temp.  Reg.  A-29. 26150 

101-6.1001—101-6.1035  (Subpart 

101-6.10)    Revised. 45929 

101-7    See  Temp.  Reg.  A-30 100/7 

101-1—101-8  (Subchviter  A  Ap- 
pendix)  Temporary      Reg. 

A-29,  Supp.  1  added. 26150 

Temporary  Reg.  A-23,  Supp.  4 

added. 41431 

Temporary  Reg.  A-30.  Supp.  1 

added. 43063 

Temporary  Reg.  A-24.  Rev.  1 

added. 46825 

Temporary  Reg.  A-25.  Supp.  3 

added. 48685 

Temporary  Reg.  A-30  added. 10077 

Temporary  Reg.  A-23,  Supp.  5 

added. 11849 

101-20.302    Revised. 1» 

101-20.307    Revised. I» 

101-20.308   Revised. ISO 

101-20.315    Revised. 130 

101-25.103-1    See    Temp.    Reg. 

E-89 41430 

101-25.103-2   See    Temp.    Reg. 

E-89 41430 

101-25.110    Revised. 11848 

101-25.110-2    Revised. II84S 

101-25.110-4    Revised.. lisa 

101-25.113    Removed. Ilta 

101-25.301    (a)  revised. 11848 

101-25.302-2    (a)  revised. 118« 

101-25.302-3    (bK6)  removed. 11848 

101-25.302-6    (c)       note       re- 
moved.  11848 

101-25.402    Revised. 1 1848 


88  LSA— UST  OF  CHt  SECTIONS  AFFECTED 

CHANGES  JULY  1,  19S7  THROUGH  APRIL  29,  19M 


TITLE  41  Chapter  101— Con.  p^e 

101-25.500    Revised. 1 1M« 

101-25.502    (b)  revised. 1 1MS 

101-25.503    Introductory      text 

revised 1 1S49 

101-25.4800—101-25.4801  (Sub- 
part 101-25.48)    Removed 11S49 

101-25.4900— 101-25.4902-1473-1 
(Subpart  101-25.49)  Re- 
moved.  1 lt49 

101-26.102-1    See    Temp.    Reg. 

E-88 29522 

101-26.501  (a)  amended;  (b),  (c) 
and  (d)  introductory  text  re- 
vised.  29523 

101-26.501-1  (a)  and  (b)  re- 
vised.  29523 

101-26.501-2  (a),  (b)  and  (c)  re- 
vised.  29524 

101-26.501-3    Introductory  text 

and  (b)  revised. 29524 

101-26.501-4  (a)  and  (b)(2)  re- 
vised; (bK3)  removed 29524 

101-26.501-6    (c)  revised 29524 

101-26.501-8    (a)  amended;  (b) 

revised;  (c)  removed. 29524 

101-26.501-9    Revised 29525 

101-25—101-34  (Subchapter  E 
Appendix)    Temporary  Reg. 

E-88  added. 29522 

Temporary  Reg.  E-89  added 41430 

101-40   See  Temp.  Reg.  A-23, 

Supp.  5 1  it49 

101-40.206    See  Temp.  Reg.  Q- 

49 26151 

Revised 4«23 

101-41.203-2    See    Temp.    Reg. 

O-50 38572 

101-38-101-41  (Subchm)ter  O 
Appendix)    Temporary  Reg. 

G-49  added. 26151 

Temporary  Reg.  O-50  added 36572 

Temporary  Reg.  &-48.  Supp.  1 

added. 48540 

Temp.  Reg.  0-49  removed 4«33 

101-43.4801    See  Temp.  Reg.  H- 

25 26152 

101-44.202    See  Temp.  Reg.  H- 

26..: 47394 

101-44.207    See  Temp.  Reg.  H- 

26 47394 

101-44.208   See  Temp.  Reg.  H- 

26 47394 

101-44.4701    See  Temp.  Reg.  H- 

26 47395 

Note  laMfM*  indicates  1988  page  numbers. 


101-44.4902-3040-1    See    Temp. 

Reg.  H-26 47395 

101-47.202-2  (c)  (1)  and  (2)  re- 
vised; (cK3)  added. 46467 

101-38-101-41  (Subchi4>ter  O 
Appendix)    Temporary  Reg. 

0-49  removed. 4«a 

101-42—101-49  (Subchm^ter  H 
Appendix)    Temporary  Reg. 

H-25  added. 26152 

Temporary  Reg.  H-26  added 47393 

101-49.001-5    Introductory  text 

revised. %w 

101-49.101    (a)  revised. 117C7 

101-49.102    (b)  revised. %W 

101-49.104    Removed %V» 

101-49.105    Revised. 1S747 

101-49.107    Revised. %vw 

101-49.108    Revised. WV 

101-49.201-1    (a)     introductory 

text  and  (b)  revised. \w 

101-49.201-2    (aK3)  revised. 12747 

101-49.202    (b)  and  (e)  revised 12747 

101-49.204    Revised. 1I7«« 

101-49.301    (a)  revised. 127M 

101-49.302  (a)  and  (bK3)  re- 
vised  127M 

101-49.304   (b)  and  (e)  revised; 

(f )  and  (g)  added. 127M 

101-49.307    Revised. 117M 

101-49.400    Revised. 117M 

Chapt«r  105— GmmkiI  Smvicttt 
Administration 

105-51  Authority  citation  re- 
vised.  48023 

Revised;  eff.  4-2-89 48024 

105-51.001  Heading  revised;  (a) 
and  (b)  redesignated  as  (a) 
(1)  and  (2);  introductory 
text  designated  as  new  (a) 
introductory  text;  new  (a) 

heading  and  (b)  added. 48023 

105-55.003    (a)  revised. 46468 

105-55.007    (a)  and  (d)  revised.....  46468 

105-60    Revised. 1479 

106-70    Added. 45188 

Chaptor  1 14    Papartmant  of  tlio 


114-50    Authority    citation    re- 
vised.  48024 

Revised;  eff.  4-2-89 48025 


APtIL  1988  89 

MANGES  JULY  1,  1987  THROUGH  AKIL  29,  1988 

PMe 


114-50.301  Hfeadlng  revised;  (a) 
and  (b)  redesignated  as  (a) 
(1)  and  (2);  introductory 
text  designated  as  new  (a) 
introductory  text;  new  (a) 
heading  and  (b)  added. 48024 

114-51.102    Revised. 741 

114-51.103    Removed. 741 

114-51.104—114-51.104-3 

Removed... ........... 741 

Choptmr  128  I  P>partm«iit  of  Justk* 

128-18.5001—128-18.5007-2 
(Subpart        128-18.50)    Au- 
thority citation  revised. 48025 

128-18.5001-1      (Subpart      128- 

18.50)    Revised;  eff.  4-2-89....  48025 

128.18-5001-1  Heading  revised; 
(a)  and  (b)  redesignated  as 
(a)  (1)  and  (2);  introductory 
text  designated  as  new  (a) 
introductory  text;  new  (a) 
heading  and  (b)  added. 48025 

CIraptor  201 — Fsdoral  InfoniHrtion 
Rmoukm  MonogoiiMiit  Ragulation 

201-8  Authority  citation  re- 
vised.  - 28557 

201-8.105-6    (b)  revised. 28557 

201-8.105-37    (d)  revised. 28557 

201-8.105-43    Added 28557 


Note 


Pwe 

201-8.106-6    Added. 28558 

201-8.106-7    Added. 28558 

201-8.107-6    Added. 28558 

Corrected... ..............  30280 

201-8.112-4    Revised.. 28558 

201-38  Authority  citation  re- 
vised.  42294 

201-38.007    Revised. 42294 

201-38.007-1—201-38.007-4 

Added. 42294 

201-38.007-5    Added. 42295 

201-38.007-6    Added. 42295 

201-38.007-7    Added. 42295 

Chi4}ter  201  (Appendix  A) 
Temporary  Reg.  13.  Supp.  1 
added. 46469 

Title  41— IVo/KWMi  Ruin: 

51-7 I«7»,  OSS 

101-41 48647 

101-47 Mn 

101-60 39016 

106-66 31642 

201-1—201-46  (Ch.  201) «« 

201-11 IMS 

201-21 36786 

201-23 36786 

201-30 IMS 

201-31 IMS 

201-82 IMS 

201-83 IISU 

201-38 36788 

201-80 86786 

201-41 36736 


ndicsteB  1988  page  numben. 


AP 
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TITLE  4^-PUBllC  HEALTH 

Chapter  I— Public  IteaHh  Swvic*,  D»- 

ond    Human 
Sorvicat 


r 


Ingln 
57.706    (b) 
57.1605    (b) 
57.2406 
57.2506 
57.2604 
57.2615 
57.3005 
57.3106 
57.3806 


revised.., 


vtoed. 

corrected... 


PMe 

2.12    (bX3Kii)  corrected. 42061 

2.17    (a)  connoted. 42061 

2.32    (a)   de^gnation   correctly 

removed.i4.. •••• 41997 

2.52    (aXl)  abd  (2KU)  corrected: 

(aK3)  corUBcUy  added. 41997 

2.61    (bX2)  cdrrected. 42061 

2.65    (eX3)  ol^krected. 42061 

57.210  (aX2)  (U)  and  (ill)  re- 
vised; (a)  (3)  and  (4)  redesdg- 
nated  as  (a)  (4)  and  (5); 
(aX2)  (iv)  and  (v)  and  (3) 

added;  OiiB  number. mn 

57.501— 57.51M  (Subpart  F) 
Added  (ejtJTective  date  pend- 

.»11* 

14m 

147f2 

14791 

14792 

14792 

49250 

14791 

14791 

14791 

57.1901-57.1fll3     (Subpart     T) 

Authority  citation  revised. 14794 

57.1902  Am^ded. 14794 

57.1903  (b)  {heading  amended; 
footnote  removed;  (b)  (4) 
and  (5)  Mdesignated  as  (b) 
(5)  and  (Ob;  new  (b)  (4).  (7). 

(8).  and  (M  added. 14794 

57.1904  OMO  number 14794 

57.1905  (e)  ktdesignated  as  (g) 
and  revlsM:  new  (e).  (f ).  (h). 

(i).  and  («  added. 14794 

57.1906  (aXli)  designation  and 
flush  I  itext  following 
(aXlXvUJ  Iremoved;  (aXl)  (i) 
through  j  Itvii)  rededgnated 
as  (a)  (liX  through  (7);  (b) 
and  (c)  ^tdesignated  as  (c) 
and  (d);  ilew  (c)  (1)  and  (2) 
revised;  ktew  (d)  amended; 
new  (b)  aidded.............................  14794 

57.1908  Revued. 1479S 

57.1909  Revfied. 1479S 


NOIK 


indicates  1088  page  numberB. 


Pwe 

57.1910  Removed;  new  57.1910 
redesignated  from  57.1913 1479S 

57.1911  Ronoved. 1479S 

57.1912  Removed. 1479S 

57.1913  Redesignated  as 
57.1910 1479S 

59.1—59.13  (Subpart  A)  Au- 
thority dtotion  revised. .19M 

59.2    Amended. 1944, 2944 

59.5  (aX5)  removed;  (a)  (6) 
through  (11)  rededgnated  as 
(a)  (5)  through  (10);  (bX3Xi) 
revised. 1944 

(b)  introductory  text.  (3Xiii). 

(4).  (7).  and  (10)  amended. 1944 

59.6  (a)  amended. 1944 

59.7  Redesignated     as     59.11; 

new  59.7  added. 1944 

59.8  Redesignated  as  59.12 1944 

Added. 1945 

59.9  Redesignated  as  59.13 1944 

Added. 1945 

59.10  Redesignated  as  59.14 1944 

Added. 1945 

59.11  Redesignated  as  59.15; 
new  59.11  redesignated  from 

59.7 1944 

(a)  introductory  text  and  (7), 
(b),  and  (c)  amended 1944 

59.12  Redesignated  as  59.16; 
new  59.12  redesignated  from 

59.8 1944 

(c)  amended.. ..... ...  1944 

59.13  Redesignated  as  59.17; 
new  59.13  redesignated  from 

59.9 .i 1944 

59.14  Redesignated  from 
59.10 1944 

59.15  Redesignated  from 
59.11 1944 

Amended 1944 

59.16  Redesignated  from 
59.12 1944 

(a)  amended. 1944 

59.17  Redesignated  from 
59.13 1944 

60.11  (aXl)  revised. 4097 

60.12  (b)  redesignated  as  (c) 
and  revised;  new  (b)  added 
(effective  date  pending  in 
part) 4097 

110  Redesignation  table  head- 
ing corrected.............................  47003 
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ISA— UST  OF  Cnt  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1987  THROUGH  APRIL  29,  1988 


TITLE  42  Chapter  I— Con.  pw 

124.501—124.516  (Subpart  F) 
Revised  (effective  date 
pending  in  part) 46031 

124.502  (mK2)  corrected 48362 

124.503  (b)(3)(il)  corrected. 48362 

124.507    (bK2KiKB)     and     (iU) 

and  (cK2)  corrected 48362 

124.509  (d)  corrected. 48362 

124.510  OMB  number  correct- 
ed.  48362 

124.511  (a)  introductory  text, 
(IKiv).  and  (3)  and  (bKlKill) 
introductory  text  correct- 
ed.  48362 

(bKlXiilKB)  corrected SS7« 

124.513  (dK2KiKB)  corrected.....  48362 

124.514  (d)  corrected. 48362 

124.515  (a)  corrected. 48362 

Choptoc  IV — HmiMi  Cora  Rirandng 
Administration,  Dopartmont  of 
Hooith  and  Human  Sorvicos 

Chapter  IV    Nomenclatiu^ 

change <«34 

400.310    Table  amended  (OMB 

numbers) M47 

401.601    (dK2Kiv)  amended. 48123 

405.100-405.192     (Subpart     A) 

Removed. ttn 

405.201—405.226  (Subpart  B) 
Heading  and  authority  cita- 
tion revised 6633 

405.207    Added. 6633 

405.212    (e)  amended. 48123 

405.216    Added. 48114 

405.223    (b)  amended. 48123 

405.226    Amended. 48123 

405.311a    (a)  amended. 6647 

405.313    (a)  amended. 6647 

405.370  Heading  and  (a)  intro- 
ductory text  revised. 6647 

405.502    (f)  revised. 44127 

405.504  (aXl)  amended. 6643 

405.583    Technical  correction. 37769 

405.702    Amended. 6643 

405.705    (d)  amended. 48123 

405.740    (b)  amended. 

405.803    (b)  amended. 

405.901-405.964     (Subpart     I) 

Redesignated    as   Part    408 

and  revised. 48115 

Redeslgnation    table    correct- 
ed.  41S8 

Note  liMliM  indicates  1988  page  numbers. 


405.1134  Introductory  text  re- 
published; (a)  and  footnote 
1  revised. 1 1503 

405.1411-405.i4i8"(Subp^**Nr 
Authority  citation  revised. 12015 

405.1413  Heading  and  (c)  re- 
vised.  13015 

405.1625—405.1697  (Subpart  P) 

Removed. 6633 

405.1702  Introductory  text  and 
(d)  introductory  text  and 
(4KU)  revised:  (f)  through 
(Ic)  redesignated  as  (g) 
through  (1):  new  (f )  added. 13015 

405.1716  (c)  and  (d)  revised. 11015 

405.1717  (b)  and  (e)  revised. 13015 

405.1725    (a)  revised. 12015 

405.1731    Introductory  text  and 

(a)    introductory   text   and 
(4KU)  revised:  (d)  added. 12015 

405.1733    (aK7)    amended:    (b) 

revised 11015 

405.2100—405.2171  (Subpart  U) 
Authority  citation  correct- 
ed.  41532 

Authority  citation  revised 1690 

405.2102    Amended. 6547 

405.2112  Revised         (effective     ^ 
date  pending  in  part)... ....'.1630 

405.2113  (a)  revised. 1630 

405.2133    Revised 6543 

405.2136    (b)  introductory  text 

revised  (effective  date  pend- 
ing)  36934 

405.2138  (a)  Introductory  text 
republished:  (aK3)  revised; 
(a)  (4)  and  (5)  added  (effec- 
tive date  pending) 36934 

405.2139  (a)  revised  (effective 

date  pending) 36934 

405.2140  (b)  Introductory  text 
and  (1)  and  (c)  revised  (ef- 
fective date  pending) 36934 

405.2150    Added. 36935 

405.2163    (f )  revised. , 

405.2171    (a)  and  (e)  revised. 

406    Authority      citation      re- 

vised. 

406.7    Adde<L!!ZZ!ZZZ""Z!"!...6633 

408    Redesignated  from 

405.901—405.964  (Subpart  I) 

and  revised... 481 15 

Redeslgnation   table   correct- 
ed. 4153 
408.1    (a)  and  (b)  cori^^ 


408.2    (b)co: 


APML  198S 


9S 


CHANGES  OaOBER  1,  19S7  THROUGH  APRIL  29,  1988 


niect 


410.14 
410.40 
410.60 
410.62 
410.66 


Fwe 

ctcd. 41S9 

408.4  (bX  1 )  cbirected.....!!."!!""!.'.'."!!  4ist 
408.24    (aK6Kp)      and      (7KU) 

amendedi. «<« 

408.26  Example  1  corrected. 4199 

408.27  Corr«iited. .4199 

408.50    (CK2XI)  corrected. 4199 

409.5  AmendM. M49 

Corrected..^. 12949 

409.69    RemdVed MM 

Amended;  i»|a«nthetical  state- 
ment revwed 6MS 

Amendmenfc  at  53  FR  6648  re- 
moved........  12949 

409.100—409.^02     (Subpart    H) 

Added.....^ «6» 

410.1    (b)    heading    and    text 
amended;  parenthetical 

statement  added. 

410.12   (aK3)  amended.. 
Amended., 
(d)  amended............. 

(aK2}  amended. 

(aX2m)  amended.. 

Added 

Correctly  dieldgnated. 12949 

410.150    (aXl)  and  (b)  (3)  and 

(4)  amended. 

410.152    (aXtXi),     (bX3).     and 

(iXlXii)  amended... 

410.161    (bXl)  amended. 

410.168    Removed. 

(b)    (6)    and    (7)    and    (cXl) 

amended.*. 

Amendmenli  at  53  FR  6648  re- 
moved.  12949 

410.170    (b)  1^1).    (2).    and    (3) 

amendedii 
410.175    Re\ 
(b)  amend( 

(b)  corrected. 12949 

412    Technical  correction 37769 

Authority  dJtation  revised. 1429 

412.1  RegulUions    at    52    FR 
33186  invWidated. 39638 

412.2  ReguUJions    at    52    FR 
33186  invUidated. 39638 

412.20    (bX2^ amended. 

412.63    Regidations   at   52   FR 

33186  Invldidated. 

(cX3)     and     (f)     legislative 

changes.., 

412.65    Regiflations   at   52   FR 

33187  Inv^dated. 39638 


Note 


Indicates  1988  page  numbers. 


Pwe 

412.66  Regulations   at   52   FR 
33187  invaUdated. 39638 

412.67  Regulations   at   52   FR 

33187  invalidated. 39638 

412.68  Regulations   at   52   FR 

33188  invalidated. 39638 

412.70    (b),  (c)  (4)  and  (5).  and 

(d)  (3)  and  (4)  legislative 
changes 39638 

412.73  (cX5)  legislative    < 
changes.........;............................  39638 

412.80    (aXlXUXB)     legislative 

changes. 39638 

412.82    Regulations   at   52   FR 

33189  invaUdated. 39638 

(c)  legislative  changes. 39638 

412.84    Regulations   at   52   FR 

33189  invalidated. 39638 

412.92    (dXlXiii)   as   published 

at  52  FR  36575  invaUdated.....  39638 
412.96    Regulations   at   52   FR 

33189  invaUdated. 39638 

412.113    Regulations  at  52  FR 

33189  invaUdated. 39638 

(a)  revised. 1127 

412.116    Added. JUT 

412.125    Regulations  at  52  FR 

33189  invaUdated.. 39638 

412.214    Regulations  at  52  m 

33190  invaUdated. 39638 

413.13    (c)      redesignated      as 

(cXl);  (cX2)  added. 36772 

Revised. 10019 

(cXlXUi)  corrected. 12M1 

413.35    (d)  amended. 4440 

413.40   Technical  correction.. 37769 

(cX3XiXC)  legisUtive 

changes......................................  39638 

(cXlXU)  amended. 4440 

413.64    (gX6Xi)  legislative 

CuBIISCS*.************.**********  •••••••••••••  39w3o 

(aXl)  heading  and  (2)  and  (k) 
(1)  through  (6)  removed; 
(aXl)  redesignated  as  (a); 
(g)  and  (hXl)  revised. 1420 

413.74  (a)  and  (c)  amended. 4440 

(a)corrected...................................12949 

413.118    Added. 36773 

(a)  and  (cX2)  corrected. 37715 

413.157    Regulations  at  52  FR 

32921  invaUdated. 39639 

(bX4)  redesignated  as  (bX5); 

new  (bX4)  added.. 12017 

413.178   Revised. 4940 

(eX2)  and  (g)  corrected. .....9172 


94  LSA— UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OCTOBER  1,  1987  THROUGH  APRIL  29,  1988 


TITLE  42  Chapter  IV— Con.  Pmce 

416.3    (a)  amended. 

416.30    (e)  amended 

(e)  corrected 12M5 

416.44  (b)  and  footnote  1  re- 
vised   I  ISM 

416.110    (c)  amended. 664t 

417  Authority  citation  correct- 
ly revised;  other  authority 
citations  correctly  removed: 
redeslgnatlon  table  heading 
corrected 47003 

417.237    (aK2Klll)  amended 

417.532    (aK2)        and        (eK3) 

amended. 

417.800    (e)  amended 

418  Authority  citation  re- 
vised  l«n 

418.100  (d)  revised:  (e)  re- 
moved; (f )  throiigh  (1)  redes- 
ignated as  (e)  through  (k); 

new  (fK2)  amended 115M 

418.307    Added. 1«2S 

421.200    (CK2)     (U)     and     (111) 

amended 

424    Added. 

424.5    (a)(3)  corrected 12945 

424.7    (aK2Kl)  corrected 12945 

424.10    (b)  corrected. 12945 

424.16    (b)  heading  corrected 12945 

424.22  (dX4)  heading  correct- 
ed  12945 

424.24  (c)(3)(ll)  corrected 12945 

424.25  Heading  corrected. 12945 

424.30    Corrected 12945 

424.32    (b)  corrected 12945 

424.36  (bK5)  corrected 12945 

424.37  (b)  corrected. 12945 

424.56    (d)  Examples   1   and  2 

correctly  revised 12945 

424.82    (cK3 )  corrected 12945 

424.84    (d)  correctly  designated 

and  revised 12945 

424.124    (a)    Introductory    text 

and  (b)  heading  corrected. 12945 

424.352    (b)    Introductory    text 

corrected. 12945 

431.625  (a)  revised;  (c)  redesig- 
nated as  (d)  and  revised;  (c) 

added 47933 

(a)(1)  corrected 657 

431.800    (b)  amended:  (a).  (dK4) 

and  (1)(1)  revised 47933 

434.27  (a)  Introductory  text  re- 
published: (a)(3)  revised 12016 

NoTT  liUfiti  indicates  1988  page  numbers. 
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434.36    Revised 12016 

434.55    Removed 12016 

435.3    Revised 43071 

(a)  corrected 48438 

435.115  (c)  removed;  (d)  redes- 
ignated as  (c);  new  (d) 
added. 43071 

435.116—435.117    Undesignated 

center  heading  added. 43071 

435.116  Added 43071 

435.117  Added 43071 

435.301    (b)    Introductory    text 

republished;  (bXl)  revised. 43072 

(bKl)(  111)  corrected. 48438 

435.722    (c)  revised 3595 

Technical  correction 12601 

435.725  (a),  (b)  Introductory 
text,  (c)  Introductory  text 
and  (4),  and  (d)  revised;  (e) 

and  (f )  added $595 

Technical  correction. 12601 

435.733  (a),  (b)  Introductory 
text,  (c)  Introductory  text 
and  (4),  and  (d)  revised;  (e) 

and  (f)  added 2596 

Technical  correction. 12601 

435.832  (a),  (b)  Introductory 
text,  (c)  Introductory  text 
and  (4).  and  (d)  revised;  (e) 

and  (f)  added. 0596 

Correctly  designated............... 5144 

Technical  correction 12601 

435.952    (g)  amended 66a 

435.1009    Amended. 47934 

Corrected 657 

436.2    Revised 43072 

Corrected 48438 

436.114  (c)  removed;  (d)  redes- 
ignated   as    (c);    new    (d) 

added 43072 

(d)  corrected 48438 

436.120    Added 43072 

436.124    Added. 43073 

(a)  corrected. 48438 

436.301    (b)    Introductory    text 

republished;  (b)(1)  revised...... 43073 

436.832  (a),  (b)  Introductory 
text,  (c)  Introductory  text 
and  (4),  and  (d)  revised;  (e) 

and  (f )  added 0997 

Technical  correction. 12601 

440.2    (a)  amended 47934 

440.10  (a)(3Klll)  revised;  (a)  In- 
troductory text  and  (3)  ln> 
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text       repub- 


PW! 


.47934 


troductorjr 

Ushed....... 

440.20  (axaxU)  revised;  (aK4) 
added;  (4)  introductory  text 
and  (3)  introductory  text  re- 
published  47934 

440.30  Introductory  text  re- 
published (c)  revised. 47934 

440.80    Reviked. 47934 

441.10    Intrmluctory    text    re- 

pubUshel^  (1)  added. «S49 

441.13   Headbiff     revised;     (c) 

added.....i.k 6549 

441.200    ReiHbed. 47935 

Reyfeed. 47935 

RexHbed. 47935 

Reiiooved. 47935 

Recked. 47935 

47935 

ided. 19M 

l»t» 

WW 


441.201 

441.202 

441.205 

441.206 

441.208 

442.1 

442.2 

442!l05    (e)  lifaiended. 

442.100-^42;U9     (Subpart     C) 

Heading  revised. 1991 

442.109  Redesignated  from 
442.110....« 

442.110  Redesignated  as 
442.109;  |i|ew  442.110  redesig- 
nated trpla  442.111  and  (a) 
amended... 

442.111  Rede^goated  as 

442.110  and  (a)  amended; 
new  448411  redesignated 
from  448L112   and  heading 

442.112  Redesignated' as 

442.111  flttd  heading  revised; 
new  44^112  redesignated 
from  44&113  and  heading 
revised...... 

(cK5)  amended. 

442.113  Reaesignated  as 

442.112  imd  heading  revised; 
new  442.113  redesignated 
from   442L115   and   heading 

(a)  introductory  text  amend- 
ed.  li 1994 

442.114  Ad4M 1994 

442.115  Redesignated  as 

442.113  imd  heading  re- 
vised.  1998 

Added........... 1994 

442.116  Added 1994 

NoiK  liHIii)  Indicates  1988  page  numbers. 


.1991 


.1991 


199S 


199S 
1994 


1993 
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442.321  (a),  (c)  and  footnote  1 
revised. 1 1509 

442.322  Removed. 1 1509 

442.323  Revised. 1 1509 

455.12    Revised. 48817 

455.23    Added..... 48817 

466.70  Revised  (paragraphs  (c), 
(d),  and  (e)  transferred  to 

new  466.71  and  revised) 37457 

Technical  correction. 37769 

(f)  correctly  transferred  to 
466.71  and  redesignated  as 
(d) 47003 

466.71  Added  (regulations 
transferred  from  466.70  (c). 

(d),  and  (e)  and  revised) 37457 

(b)  and  (c)(2)  corrected;  (d) 
correctly  added  ((f)  correct- 
ly transferred  from  466.70 
and  redesignated  as  (d)) 47003 

466.72  Redesignated  as  466.73; 

new  466.72  added. 37457 

466.73  Redesignated  from 
466.72 37457 

466.86    (aKlKl)  amended. «M« 

476.133  (a)  Introductory  text 
republished;  (aK2Kll)  re- 
vised.  37458 

(aK2KllKA)  correctly  revised....  47004 

476.137    Heading      and      text 

amended. 37458 

482  Authority  citation  re- 
vised.  

482.2    (aK2)  amended. 

482.12  (c)  introductory  text  re- 
published; (cK5)  added. 

482.41  (b)(1)  and  footnote  1  re- 
vised.  1 1509 

485  Heading  and  authority  ci- 
tation revised. 4549 

485.301—485.308     (Subpart    D) 

Added. 4549 

485.304    (a)  corrected. 9172 

485.306    (a)    Introductory    text 

corrected. 9172 

489.30    (aK4)  amended. 6649 

Amendment  at  53  FR  6649  re- 
moved.  12945 

498.2  Amended 6551 

498.3  (b)  Introductory  text  re- 
published; (bK4)  revised 6551 

(bK4)  amended. 
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CHANGES  OCTOBER  1,  1987  THROUGH  APRIL  29,  1988 


TITLE  42-Con. 

Chaptw  V — Offfk*  off  Inspector  Gon- 
oral-Hoalth  Caro,  Dopartmont  off 
HooMi  and  Human  Sorvico* 

Page 

1003.132    Revised 49413 

Tide  42— Proposed  Rules: 

5 41594 

74.......... 


82. 59W 

84 37639 

406.... 37176. 

38582.  39927.  44300.  47990 


M54. 9m,  10404, 12017.  ISM1 

406 

407 

409....... 48127 

410 48127 


412.. 


.isn 
..nv,  »Mi 


413 37176.  39927 

M7X  ntr.  IM41 

416 48127 

421..... 48127 


431.. 
433.. 


.48290 


434 744,  MS4 

435 47414 

744 

436. 47414 

441 48127 


442. 38582.  44300.  47990 

447 39927 

456.....;. 

462 . 

466 

473 

476 


483 38582 

488 44300. 47990 

489 44300.  47990.  48127 

MS4,  fSS7,  IM41 

1001 38794 

1003 


TITLE  43— PUBUC  LANDS: 
INTERIOR 

SublHIo  A— Offfko  off  tho  Socrofory 
off  tho  Intorior 

2    Heading  revised. 45586 

Preamble  amendment 24 

2.11—2.22      (Subpart     B)    Re- 
vised.  45586 

NoiK  ■■Wfaiii  indicates  1988  page  numbers. 


Preamble  amendment M 

2.46    (o)  added S749 

2.61    (c)(2)  revised:  (c)  (3)  and 

(4)  added 2749 

2.64  (c)(2)  revised:  (c)  (3)  and 

(4)  added. J74f 

2.65  (a)  and  (b)  revised S749 

2.72  (c)  and  (eK2)  revised:  (e) 

(3)  and  (4)  added S7S0 

2.73  (a)  and  (b)  revised. 3780 

2.74  (a)  and  (b)  revised S750 

2.75  (a)  and  (b)(1)  revised .CVSO 

2    Appendixes    A    and    B    re- 
vised.  45592 

Preamble  amendment 24 

4.5    (a)  (1)  and  (2)  and  (b)  re- 
vised.  46355 

(axi)  corrected. 47097 

4.413    Revised.!. ltM7 

4.1105    (aX2)  revised. 39526 

4.1109    (a)  revised. 39526 

4.1300-4.1309    Undesignated 

center  heading  added. 87M 

Undesignated  center  heading 
corrected. lOOM 

4.1300  Redesignated               as 
4.1600 39525 

Added. §754 

4.1301  Rede^gnated              as 
4.1601 39525 

Added §754 

4.1302  Redesignated  as 

Added 1754 

4.1303  Redesignated               as 
4.1603 39525 

Added. 1754 

(aK2)  corrected. 100M 

4.1304  Redesignated               as 
4.1604 39525 

Added. I7S5 

4.1305  Redesignated               as 
4.1605 39525 

Added. VU 

4.1306  Redesignated               as 
4.1606 39525 

Added. V5S 

4.1307  Redesignated               as 
4.1607 39525 

Added. i7SS 

4.1308  Redesignated               as 
4.1608 39525 

Added. 1755 

4.1309  Rede^gnated               as 
4.1609 39525 


Added. 

4.1310 

F 

4.161 

4.1350-4 

cente 

4.1350 

i 

4.1351 

/ 

4.1352 

/ 

4.1353 

A 

4.1354 

A 

4.1355 

A 

4.1356 

A 

4.1360-4 

cente 

4.1360 

A 

4.1361 

A 

4.1362 

A 

4.1363 

A 

4.1364 

A 

4.1365 

A 

4.1366 

A 

4.1367 

A 

4.1368 

A 

4.1369 

A 

4.1370-4 

cente 

4.1370 

A 

4.1371 

A 

4.1372 

A 

4.1373 

A 

4.1374 

A 

4.1375 

A 

4.1376 

A 

4.1377 

A 

4.1378 

A 

4.1379 

A 

4.1380-4 

cente 

4.1380 

A 

4.1381 

A 

4.1382 

A 

4.1383 

A 

4.1384 

A 

4.1385 

A 

4.1386 

A 

4.1387 

A 

4.1388 

A 

4.1390—4 

cente 

4.1390 

A 

4.1391 

A 

4.1392 

A 

4.1393 

A 

4.1394 

A 

Added.. 


t 


APRIL  19M 
lANGES  OaOBER  1,  1987  THROUGH  APRIL  29,  1988 


§7 


Pwe 
.•7S5 


1310   Redesignated              as 
4.1610 39525 

1350-4.1366    Undesignated 
center  hiaading  added 39526 

1350  Addbd. 39526 

1351  Adde  d. 39526 

1352  Ad^e  d- 39526 

1353  Adde  d. 39527 

1354  Addad. 39527 

1355  Addfid 39527 

1366    Addbd. 39527 

1360— 4.13|SJ9    Undesignated 

center  h|eladlng  added. 39527 

1360  Addlad. 39527 

1361  Addjeid. 39527 

1362  AddjBld. 39527 


1363  Ad( 

1364  Adi 

1365  Ad 

1366  Ad 

1367  Ad 

1368  Ad 

1369  Ad 
1370—4.13 

center  hi 


39527 
39527 
39527 
39527 
39528 
39528 
39528 
Undesignated 

added 39528 

1370  Addled 39528 

137 1  Added . 39528 


1372  Add^ 39528 

1373  Addad. 39528 

1374  Added. 39529 

1375  Addled. 39529 

1376  AddWL 39529 

1377  Addad. 39529 

1378  Addled. 39529 

1379  Addfid. 39529 

1380-4.1398    Undesignated 

center  hjending  added 39529 

1380  Addled. 39529 

1381  Addieid. 39529 

1382  Addieid. 39529 

1383  AddM 39530 

1384  Addejd 39530 

1385  Addfld. 39530 

1386  Addm. 39530 

1387  Add^d. 39530 

1388  Added. 39530 

1390-4.13^    Undesignated 

center  heading  added 39530 

1390  Addend. 39530 

1391  AddHd 39530 

1392  AddM. 39531 

1393  Add«L 39531 

1394  Add^ 39531 

Note  ■■w*«iii  indicates  1988  page  numbers. 


4.1600-4.1610  (Subpart  M)  No- 
menclature change 39525 

4.1600  Redesignated  from 
4.1300 39525 

4.1601  Redesignated  from 
4.1301 39525 

4.1602  Redeali^iated  from 
4.1302 39525 

4.1603  Redesignated  from 
4.1303 39525 

4.1604  Redesignated  from 
4.1304 39525 

4.1605  Redesignated  from 
4.1305 39525 

4.1606  Redesignated  from 
4.1306 39525 

4.1607  Redesigi^ated  from 
4.1307 39525 

4.1608  Redesignated  from 
4.1308 39525 

4.1609  Rededgnated  from 
4.1309 39525 

4.1610  Redesignated  from 
4.1310 39525 

7.16    (a)  (1)  and  (2)  revised. 47721 

11  Technical  information  doc- 
uments available 43763 

Authority  citation  revised. ..5171 

11.10  Revised. 5i7i 

11.11  Revised. 5171 

11.14  (a).  <d).  (g),  (1),  (r).  (w), 
(z).  (cc),  (ff).  (ii).  (U).  and 

(rr)  revised;  (uu)  added. 5171 

11.15  (a)  introductory  text  and 
(c)  revised;  (aK3Kii)  amend- 
ed; (aK4).  (d).  and  (e) 
added 5171 

11.16  Removed. 5I7X 

11.17  (a)  revised. 5172 

11.18  (aK4)  correctly  revised. 9772 

11.20  Revised. 5172 

11.21  (aKl).  (b).  and  (c)  re- 
vised.  517B 

11.23  (b).  (e)  introductory  text 
and  (2).  (f)  (1).  (2),  and  (4), 

and  (gK2)  revised. 5179 

11.24  (bKlKi)  and  (2)  revised; 
(bKlKiv)  amended;  (bKlKv) 
added 5173 

11.30  (cK2)  revised 5174 

11.31  (aK4)  and  (c)  introducto- 
ry text  and  (3)  revised. 5174 

11.32  (a)  introductory  text  and 

(1).  (c).  and  (e)  revised. 5174 

11.40    (c)  revised. 5175 
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CHANGES  OCTOBER  1,  1987  THROUGH  APRIL  29,  1988 


TITLE  43  SubtM*  A— Con.  p«e 

11.41    (cK4)  and  (6KU)  revised 5175 

(gHlKi)  correctly  revised. 9m 

11.60    (dK2)  revised. 5175 

11.71  (g)  Introductory  text  and 
(1)  revised;  (gK4)  amended; 
(g)(5)  added 5175 

11.72  (cK5)  revised. 5175 

11.82  (dK2)(iv)(B)  removed; 
(dK2KivKA)  redesignated  as 
(dK2Kiv);  (e)  (1)  and  (2)  re- 
vised.  5175 

11.83  (b)  revised. 5175 

11.84  (i)  revised. 5176 

1 1.91  Revised. 5176 

11.92  Revised. 5176 

11.93  (c)  revised. 5176 

12    Authority  citation  revised 1077 

12.2  (bXl)  amended.. M77 

12.3  (b)  amended 

12.41-12.92        (Subpart        C) 

Added 1077, 

20    Appendix  C  availability tIM 

29    Revised 33M 

35    Added 4160 

Chaptar  I — Buraau  of  Radamotien, 
Daportnwnt  of  th«  Intarior 

426.11    (hK2)  revised. 39919 

426.16    (a)  amended. 39919 

Choptor  II — Buraau  of  Land  Manago- 
mant,  Dapartmant  af  tha  Intarlor 

2920  Authority  citation  re- 
vised  49115 

2920.0-3    Revised. 49115 

2920.0-5    (m)  added. 49115 

2920.1    Revised. 49115 

2920.1-1    Added. 49115 

2920.1-2    Added. 49115 

3103.3-1    (c)  and  (d)  removed; 

(e)  redesignated  as  new  (c) 1226 

3162.7-4    Redesignated  as 

3167.7-5;  new  3162.7-4  redes- 
ignated     from      30      CFR 

206.104 121« 

Revised. tn6 

3167.7-5    Redesignated       from 

3162.7-4 1211 

3420.1-4    (eX3)  revised. 46472 

3420.1-6    Revised 46473 

3461.1  Redesignated  as  3461.5; 
new  3461.1  redesignated 
from  3461.2 46473 

Note  ■»l<f«M  indicates  1988  pace  numbers. 


3461.2  Redesignated  as  3461.1; 
new  3461.2  redesignated 
from  3461.3 46473 

3461.2-1    Redesignated       from 

3461.3-1  and  (bKl)  revised 46473 

3461.2-2    Redesignated        from 

3461.3-2 46473 

3461.3  Redesignated  as  3461.2; 
new  3461.3  redesignated 
from  3461.4 ,. 46473 

3461.3-1  Redesignated  as 
3461.2-1  and  (bKl)  revised; 
new  3461.3-1  redesignated 
from  3461.4-1 46473 

3461.3-2  Redesignated  as 
3461.2-2;  new  3461.3-2  redes- 
ignated from  3461.4-2 46473 

3461.4  Redesignated  as  3461.3; 
new  3461.4  redesignated 
from  3461.5 46473 

3461.4-1    Redesignated  as 

3461.3-1 46473 

3461.4-2    Redesignated  as 

3461.3-2 46473 

3461.5  Redesignated  as  3461.4; 
new  3461.5  redesignated 
from  3461.1  and  amended 46473 

(a)(3).  (c)(1),  (gKl).  (1)(1)  and 
(t)(2KU)  amended;  (e).  (oKl) 
and  (tXlKl)  revised;  (hK2Ki) 
removed;  (hK2)  (U)  and  (ill) 
redesignated    as    (hK2)    (1) 

and  (U) 46478 

3560    Lease     renewals;     latent 

ambiguity  corrected. 48124 

4100  Authority  citation  re- 
vised.  loatx 

4100.0-5    Amended. lOSn 

4100.0-8  Added. ions 

4110.2-1    (d)  and  (e)  added. IMSI 

4110.2-2   Revised. losn 

4110.2-3  (c)  revised;  (e)  amend- 
ed  10X33 

4110.2-4    Added. 10233 

4110.3    Heading    revised;    text 

added 10233 

4110.3-1    Revised 10233 

41 10.3-2    Revised. 10234 

4110.3-3    (a)  revised. 10234 

4110.4-1    Revised. 10234 

4120.1  Removed. 10234 

4120.2  Removed 10234 

4120.2-1    (c)  removed. 10234 

4120.2-3    Added. 10234 

4120.3-5    Revised 10234 
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Fwe 

4130.1-2    Introductory         text 

amended;  (a)  revised. ion4 

4130.2  (dK  \)  removed....... 10134 

4130.4-1    (b>  amended. lOtM 

4130.6   AmMided. 1004 

4130.6-1    (ai'  amended. 10234 

4130.6.3    Addition    at    49    FR 

6453  coplirmed. 10134 

4130.7-1    (a|)   (1).    (2)   and   (3) 

added....*., 29f3 

(d)  amendleid:  (e)  added. ions 

4140.1    (aK|)  revised:  (bK7)  and 

(8)  remoliied. ions 

4150.3  Introductory   text,    (a). 


(b).  and 
4170.1-3 
4170.1-4 
5463.2 

as  (a); 
5473.1 
8370    Auth( 

vised. 


:)  revised. 10335 

10135 

loved. 10135 

text  designated 

I  added;  interim 42587 

interim. 42587 

Ity     citation     re- 

~.  103M 

8272.6    (b)  Mvised. 103M 

9262.0-3—92162.1  (Subpart  9262) 

Added...:., 49116 

PuMk  Land  Onkra 

829    Revok^  in  part  by  PLO 

6671 12419 

1143    Revolted  in  part  by  PLO 

6660 i^ 44893 

2394    Revoked  in  part  by  PLO 

6660 44893 

3305    Revoked  in  part  by  PLO 

6660 .,- 44893 

3953    Revoked  in  part  by  PLO 

6673 ,» }UM 

4056    Revoked  in  part  by  PLO 

6673 - 1M30 

5179    See  PUD  6673 „....  13410 

6658  Corred^ed. 39329 

6659  Corretied. 37715 

Corrected.. „ 10330 


6660 
6661 
6662 
6663 
6664 
6665 
6666 
6667 
6668 
6669 
6670 


Note 


.44893 
....  1359 
....  1359 
....3750 
....7117 
....7117 
....7510 
....9433 


.10535 


indicates  1988  pace  numben. 


Fwe 

6671    1M19 

6672    11410 

6678    IMM 

6674    15041 

Title  43— Propo$ed  Rule*: 

4. 38246,  38960.  43009 

12 39042 

17 39243 

20 87341 

2400 39542 

2410 39542 

2420 39642 

2430 i 39642 

2440 39642 

2460 39642 

2460 39642 

2470 39842 

3000 R14 

3100 MIS,  nu 

3110 ni4 

3120 MIS,  «14 

3130 9914 

3180 39846 

i«a».  sisa,  SIM,  9114, 1IS1S 

3180 9114 

3200 9114 

3280 9114 

3460 46499 

3690 MM 

4100 37486 

6400 MIS 

5460 MIS 


TITLE  44— EMERGENCY 
MANAGEMENT  AND  ASSISTANCE 

Chapter  I — Fodaiai  Eiwrynqf 
ManagoniMit  Agoncy 

5    Authority  citation  revised. 2740 

5.52    (c)  revised. 1740 

5.57  Redesignated  as  5.58;  new 

5.57  added 2740 

5.58  Redesignated  as  5.59;  new 

5.58  redesignated      from 

5.57 1740 

5.59  Redesignated  as  5.60;  new 

5.59  redesignated      from 

5.58 1740 

5.60  Redesignated  as  5.61;  new 

5.60  redesignated      from 

5.59 1740 

Amended. 1741 

5.61  Redesignated  from  5.60 1740 

Amended. 1741 

13    Added 8078, 1 
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CHANGES  OCTOBER  1,  1987  THROUGH  APRIL  29,  19M 


TITLE  44  Chopfar  I— Con.  pi«e 

Technical  correction. 9117 

25   Authority  citation  revised 48026 

Revised;  eff.  4-2-89 48026 

2S.1  Heading  revised;  (a)  and 
(b)  redesignated  as  (a)  (1) 
and  (2);  introductory  text 
designated  as  new  (a)  intro- 
ductory text;  new  (a)  head- 
ing and  (b)  added. 48026 

61.11    (e)  amended. 1S211 

62  Authority  citation  revised; 
section   authority   citations 

removed. 15S1 1 

62.6    (a)  revised. 1S211 

62.23  (c).  (hKS).  and  (J)  (5).  (7), 
and  (8)  amended;  (JK4)  re- 
vised.  1S21 1 

62  Appendixes  A  and  B  amend- 
ed.  1SS1 1 

64.6    Table  amended 36936. 

38231,  39920.  41713.  44128.  45335. 
48686.  48818 

Table  amended. 14S6, 

1742,  SM»,  440t,  5177,  S273,  6149,  «150, 
S45S,  100M,  10091,  10092,  1*269,  14796, 
14799,  ISMS 

65.4    Table  amended. 37953.  46474 

Table  amended;  interim 37955. 

46475 

Table  amended. S179 

Table  amended;  interim. SIIO 

67  Flood  elevation  determina- 
tions  37956.  46476 

Flood    elevation    determina- 
tions  2743, 

S1S1,791S,  11S10, 1S1S2 

80.1    (aK6)  revised. 1 1276 

82.1  (h).  (i).  (J),  and  (k)  redes- 
ignated as  (i).  (J),  (k).  and 

(1);  new  (h)  and  (m)  added. 11276 

83.4    Revised. 1 1276 

83.25    (e)  and  (f)  revised 11276 

205.54    (dKlKiiiXCKl)  and 

(jKlKil)  revised SS9t 

205.90—205-97  (Subpart  F)  Re- 
vised.  12612 

Title  44— iVop<M«d  Rules: 

7 ;. Ml 

17 39015 

59 42117 

60 42117 

81 42117 

4lf,  4fn,  1M47 

•2 42117 

NoiK  liWaw  Indicates  1988  page  numbera. 


419 

65 37975,  42117 

67 37979, 

39545,  39548,  42887,  48787,  47811 

4«S, 

447S,  S19S,  M74,  ItSU.  1S0t6 

70 42117 

72 42117 

80 Ml 

82...................................................................i81 

83 Ml 

205 37803.  39249.  45385 


TITLE  45— PUBUC  WELFARE 

SubtHI*  A— DopoHiiMiit  of  HmMi 
and  Hviiion  S«rvlcM 

2  Added. 37146 

3  Authority  citation  revised 43336 

3.2    (bX2)  revised. 43336 

3.43    (g)  added. 43336 

5    Revised 43579 

12  Authority  citation  amend- 
ed.  7745 

12.1    (J)  revised. 7745 

12.3  (b)  and  (e)  revised. 7745 

12    Exhibit  A  amended. 7745 

15  Authority  citation  revised. 48026 

Revised;  eff.  4-2-89 48026 

15.1  Heading  revised;  (a)  and 
(b)  redesignated  as  (a)  (1) 
and  (2);  introductory  text 
designated  as  new  (a)  intro- 
ductory text;  new  (a)  head- 
ing and  (b)  added. 48026 

16  Appendix  A  amended 7164 

36    Added. 11280 

73    Authority  citation  revised. 4409 

73.735-1201    (a)  revised 4409 

73    Appendixes      A      and      B 

added. 4410 

74.4  (a)  text  designated  as 
(aKl);  (aK2)  added 

74.62    (aKl)  revised. 

79    Added. 11659 

92    Added 

92.30    (a)(1)  and  (dK5)  added.. 
95.601—95.641  (Subpart  F)    Au- 
thority citation  revised. 27 

95.621    (e)  revised. 27 

96    Authority  citation  revised 37965 

96.2  (d)  added. 37966 

96.14  (a)  introductory  text  and 

(2)  revised. 37965 

96.15  Revised. 37965 


Reviled. 


CHIMGES 


AFtH  IfM  iQi 

Oaom  1,  1ft7  TNKOUGH  ATM.  If,  19M 


ST966 


96.16 

•6.17   Added..^ 37^6 

M.SO   (b)  rempived:  (a)  designa- 

Uon  removed. 37966 

(a)  (1)  and  (|)  correctly  desic- 

nated  as  (a^and  (b) ii«m 

96.81    Added.... 37966 

(bX8)  revised.*. 


MM  Added.. 
96JS 

96.43  (e) 

96.44  (eX4) 
96.46    (c) 

96.50  (b)revlsHl 
M41   (a)revtoM 

96.81  Revised.^. 

96.82  Revtsed.u. 
96 J8  .Remove^.. 
96.85  Revised.^ 
96J6   Added....... 

96J7   Added. 

96J8   Added. 

96J9  Revised..^ 
96J9a  Remov^ 
96.92  Added....;... 
96.110-96.111 

Added......... 


OMptor  M— Offfica 


•r  ChM 

\WIIIIV 


37966 

••••••••••••••••••••••  97  Wo 

••••••••••••••••••••>•  wT  VwO 

(f )  added. 37967 

87967 

37967 

>..m..m.............9jv^7 

.~...............„.  37967 

37967 

......................37967 


wf  IMWiR  MM 

801  Authority  dtatkm  revised: 
aectkm  authority  dtatkms 
ttmoni .......^ 

801.1   Amended. 


802J6   Revised. 
808.7  Revised 


808.52  (e)  and  (f)  removed........... 

805   Authority      citation      re- 
vised. 


..87967 
.87967 
.87967 


(Sul^Mrt      L) 


L) 


.87968 
.87968 


805.30  (b)  (1)  and  (2)  and  (e) 

(1)  and  (2)  amended:  (dX5) 
added:  (d)  Introductory  text 

republished.......... 

805.82  HefuUng.  Introductory 
text,  (e)  and  (d>  revised:  (f ) 
throu^  (I)  redeslinated  as 
(ff)  through  <j);  new  (f) 
new  (g)  revised. 


...114M 

.41481 

41481 


96.130-96.131      (Subpart 
CoiTectly  dssignated...... 

97.11   Revision  Oonflmed... 
97.13   Revision  oonflimed... 


Oioplor  l-Offln  of  HmOtf  Assitl- 
(Assisliinca   ProgrwM),   Do- 
•f 
Sorvicot 

206  Authority  idtatlon  Kvlsed: 
section  authlority  citations 
removed.. — ..». .. .„.,. 48689 

306.10   (ax  IXvUKB)  revised:  In- 

terim ^ 4agg9 

388  Authority  citation  revised: 
section  autJfiOrity  citations 
removed. — ;.. 48839 

388.30  (aX8Xvl)  redesignated 
as  (aX8XvlXA>:  (aXSKvlxR) 

added:  intertk... ......:..:...  48689 

(a)  eoRectly  'Mt'nitmL ss7 

^>».8t  (OadtMl  Intel Im 


403   Added.. 


603   Added., 


613   Authority 
vised. 


citation      re- 


.48078 


613.6    Removed ..48073 

613.8  (aX7)  revised. 48078 

613.9  Added 43074 


613.10  Added.. 


.48074 


613.11    Added. 43075 

613.13   Added. 43076 


613.18   Added..... 


.48076 


indjrW«i989psai 


fho  Arte  «id  Hm  NuaNHiMos 


1100  Revised.. 

1157  Added..... 

1174  Added..... 

1188  Added..... 


.48366 

11.1 


m-AcnoN 


1384   Added.. 
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TinE45-Con. 
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1301   Authority     citation     re-      r^ 

1301.31   Revised. sfTf 

1385  Heading  and  uithorlty  ci- 
tation revised. 4484S 

1SS6.1    Revised. 44845 

1385.3  Introductory  text  re- 
published: section  amend- 
ed.   44845 

1385.4  Revised. ZZZII!ZZ*4MS 

1385.5  Added. 44846 

1385.6  Revised. 44846 

1385.7  Introductory  text  re- 
vised.  44S46 

1385  J  (a)  Introductory  text  i«- 


1602.13  (b).  (c)  and  (d).  (eXl) 
introductory  text  and  (1) 
throufh  (ill)  and  (f )  throuch 
(h)  revised;  (e)  introductory 
text  republished:  (eXlXiv). 
(6)  and  (7)  and  (i)  through 

(k)  added. cis4 

(eX7)  and  (hXl)  corrected. «rM 

1611    Appendix  A  revised. inn 

CiMptar  XX— Commitsieii  mi  Hm  11. 
cMfMnM  sf  Hm  United  States 
Constitution 

2015   Added. .......... ...... 


vised. 
1386   Authority 


vised.. 


citation     re- 


.44846 


(d)  and  (e)  added. 

(a)i 


1386.30 
1386.21 

1386.22  Removed. 

1386.23  Revised. 

1386.24  Revised. 

1386.30   (a),  (b).  (e)  (2)  and  (3) 

revised:  OlfB  number. 
1336.32   Revised: 
numbtt, 


.44846 


OMB 


44847 

44847 


1386JS    (a) 

number.. 


revised:  '   OBCB 


.44847 


Removed.. 


1386.34 

1386.35   (bXl)  revised.... 

1386 Jl   (a)  revised. 

1386.111   (c)  introductory 


.44847 


.44847 


text 


.44847 
.44847 


2201  Authority  dtaticm  re- 
▼laed:  nomenclature 

cnange...........M.MMM.M........M.....M. 

2201.4   Added:  interim. 

2201.11  (Sulvart  B)  Redesig- 
nated as  2201.2k  (Subpart 
C):  new  2201.11-2301.13 
(Subpart  B)  added:  interim..... 

2201.21-2201.23    (Subpart    C) 


(SulH^art 


2201.31-2201J3 

D):  interim........ 

2201J1   (Subpart   C) 


.SMI 


.ani 


Rededg- 
nated  from  2201.11  (Subpart 
B):  interim................................^ 


.sni 


republished:  (cXl)  revised. 44847 

1387  Heading  revised. 44847 

1388  Revised. *..... 44847 

Choptw  XVI— Ugol  SwvIcm 


1602.1  Amended. «iss 

1602.2  Revised. . «iss 

1602.4  Amended. 4iss 

Oorrected...........................„.............W2t 

1602.5  (a)  amended. 6123 

1602.6  Removed......-................„......,4i5i 

1602.7  (a)  amended. msi 

1602.9  (aX6)  revised. msi 

1602.10  Amended ^.^^^ .  4iS4 

Non:  liHliii  indleatea  IMS  pace  numben. 


2201.31-2201.33  (Subpart  D> 
Redesignated  as 
2201.41-2201.43  (Subpart 
E):  new  2201.31-2201.33 
(Subpart  D)  redesignated 
from  2201.21-2301.23  (Sub- 
part Cr.  interim. ssil 

2201.32  (c)  introductory  text 
revised:    interim    (effective 


date  pending)... 

2201.41-2201.44  (Subpart  E) 
Redesignated  as 
2201.51-2201.54  (Subpart 
F):  interim.... . 

2201.41-2201.43  (Subpart  E) 
Redesignated  from 

2201.31-2201.33  (Subpart 
Dit  ttiwi  un — •••MMM*»**M««««« 

2201.51-2201M  (Subpart  F) 
Rederignatad  as 


.sssi 


.SSII 
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.61-3301.65 


3301 
O);  interloL^.. 
1-S30LH 


(Subpart 


S301J1-S3014«  (Subpart  P) 
Rededcnated  from 

3301.41-3361.44      (Subpart 

E);  lnteriinL« 

3301 J3   OMB)  number mi 

3301.6S   RevtaM  Interim. 

3301.61-330Ur  (Subpart  O) 
Redeslfnat#d  from  (Subpart 
P)  3301J$4-3301.68;  Inter- 
im  «,» 

3302  Added;  Interim  (effecUve 
date  pending  in  part).. 


Tltlc4S— . 


■fro^^»^ 


RuUb:       '* 


int.. 


int. 

1U6. 

IfOT. 
MM. 


¥ 


-T*-' 
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TITLf  46— SHIPPING 

Choptf  I    cJf  rt 

•ff  TtamportaMon 

1.05   (b)  Notcl  amended:  inter- 

tm       ,   ,      1  ^ S8683 

2  Authority  citation  revised. 7746 

2.75-60  RevlsM. nm 

.47534 
.47584 
.47534 

Added. 475S4 

.47534 
.47534 
.47534 

6.301    Revised.. 47635 

5.305    Added..^^ 47535 


4.0S-35 
4.03.45 
4.03-50 
4.03-55 
4.05-10 
4.05-13 
4.05-35 


Hon: 


ii><lcatei  IMS  pace  numbeis. 


5.001   (d).  (e)  and  (f )  added. 

10   Revised:  interim:  eff.  in  part 

10.103  Amended:  interim:  eff. 

lOJOl   (fXl)   revised:   interim; 

eff.4-l-W — ^ . ..... 

10.305  (fXl)  revised:   interim; 

10.468  Text  added:  interim:  eff . 


47535 
.18633 
,38666 


4-1.88.. 


■••••*****«»>4 


10.470  Added;  interim;  eff .  4-1- 


10J40  Text  added;  interim:  eff . 


10.701-10.713  (Subpart  O) 
Added;  interim 

10.830  Text  added;  interim;  eff. 
4-1-88 

10J50  TMde  amended;  interim; 
eff.  4-1-88.....................^....... 

15  Red^^atad  fRxn  Part  157 
and  revised:  intcrim......M....~.~ 

16J01  (b)  (8).  (8).  and  (10) 
added;  interim:  eff.  10-1-88.... 

15.530  l^xt  added;  interim;  eff . 
1^1^8 

36.08-1  (Subpart  36.08)  Au- 
thority dtatkm  and  text  re- 
Authority   dtatioD   oorreetly 


38666 
,38666 
38668 
,38668 
38650 
,38668 
38668 
38653 
38670 
38670 

47635 


16.06-1  Oorraeted. 


I 


.1311? 
.18117 


S6.S8-l-MJ»-«  (Subpart  16.15) 
Removed;  interim................. 

31  Authority  citation  revised: 
section  auth(»lty   citations 

removed.............. 

Authority  citation  revised; 
section  authority   citations 

31.10-18  (b)  table  footnote  1 
and  (c)  table  footnote  1  re- 

31.10-30   Revised.. 
31.10-31   Added.. 
31.10-22   AddM) 

31.10-34   Added. 

34   Authority  citation  revised 

34.15-30   (i)  revised. 

35.05-5   Removed;  interim 

35.05-10   Removed;  interim . 

35.1^-1^  (Subpart     85.15)   Re- 


38653 


38649 


.7746 


,..^.. 


..7748 
38648 
18648 

•8651 
38651 
...774S 
..77M 
38653 
38653 

47535 
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Tim  46 

S5.15-1  Heading  and  text  cor- 
rected.  131 17 

58   Authority  citation  revtoed. 774t 

58.20-5    (b)  revlaed 774t 

61.30-17    Revised. 39051 

61.20-18   Reviled. ..88652 

61.20-21    Revised. 89652 

71  Authority  citation  revised; 
section   authority  citations 

removed.............. — ... — ........ 39652 

Authority  citation  revised. 7748 

71.25-20  (ax  1 )  Uble  footnote  1 
and  (2)  table  footnote  1  re- 
vised..............  .................  7748 

71.50-1    Revised. 39652 

71.50-3   Added. .„ 39652 

71.53-1         (Subpart  ^     71JU) 


Added.. 


76   Authority  citation  revised..... 

T6.15t20   (i)  revlsed........„........„... 

78.07-1    (Subpart    78.07)   Text 
and  authority  citation  re- 


39652 


vised. 


Authority    dtaticm   correctly 

revised. 

91    Authority  citation  revised; 
section   authority  dtatioos 


.7748 
.7748 


,47535 


.18117 


removed. 


Authority  citation  revised. 

91.25-20  (axi)  table  footnote  1 
and  (2)  table  footnote  1  re- 
vised 


.39653 

...7748 


Revised.. 
Added.. 


....7748 
.39653 


39653 


91.43) 


.39654 


39654 


,7748 
7748 


91.40-1 

91.40-3 

91.40-5   Revised 

91.43-1         (Subpart 

95   Authority  dtotlon  revised. 

95.15-30   (1)  revised. .... 

97   Authority  dtatlon  correctly 

97.07-1     (Subpart     97.07)   Re- 

107  Authority      dUUon      re- 
vised.  7741 

107.235   (bK3)  note  revised. 774t 

108  Authority      dUtitm      le- 

108.431    tieadinc    revised;    (e) 

added.............................................  774t 

108.451    (h)  removed .......~774» 

109  Authority      dUtlon      re- 

Authority  dtaUon  revised 774f 


MOIK 


IndlcatM  lft88  p«ce 


Authority    dtatlon   correctly 

109.41 1    Revised. 47536 

109.413    Removed. .. 47536 

109.417    Removed. ;. 47536 

109.558   Revised. 7748 

146  Authority  dtatlon  revised; 
section   authority   dtatlons 

removed. 7741 

146.01-5   (b)  revised. 7748 

157   Redesignated   as  Part   15 

and  revised;  interim. 38652 

160.071-1—160.071-25  (Sul^wrt 
160.071)   Removal  eff.  1-20- 

160.171-1-160.171-85  (Subpart 
160.171)  Addition  eff.  1-20- 
88. 39532 

160.174-17    (h)     (2)     and     (3) 

amendment  eff .  1-30-88. 39532 

160.171-17   (fX4)  and  (1X2)  re- 

167  Authority  dtatlon  revised; 
section   authority   d^tions 

removed. 39655 

Authority  dtatlon  revised. 7781 

167.15-27    Added. 39655 

Revised. 39655 

Added. 39655 


167.15-30 
167.15-35 
167.15-40 
167.15-50 
167.45-1 
vised.. 


Heading  and  (aX8)  re- 


167.65-65  Revised. 
168.229  Revised..... 
169.231   Revised..... 

169.233  Revised. 

168.234  Added.... 


....7788 
.47536 
.39656 
.39656 


'••••••••••• •••••• •«•«••••  I 


39656 
,39656 

175  Authority  dtatlon  revised; 
section  authmlty  dtatlons 
removed. 38657 

175.01-1    (a)  revised;  Interim.. 38657 

175.10-13   Revised;  Interim. 38657 

175.10-15   Added:  interim. 38657 

176  Authority     dtfttlon     le- 

176.25-25  (c)  introductory  text 
revised;  (cK3)  Note  amend- 
ed.  77st 

181  Authority  dUUon  re- 
vised.  7yn 

181.20-30   (c)  revised. 7788 


BEST  COPY  AVAILABLE 
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185.19-1 

185.20-1 

185.20-10 

185.20-15 

185.20-20 

185.20-30 

185.22-1 

185.25-1 


citation  revised; 
subpart  and  section  author- 
ity citations  removed. 38657 

Authority     citation     revised; 
section   authority   citations 

removed. 47536 

Authority    citation    correctly 

revised. ui  it 

185.10-1    Revised;  interim 38657 

185.15-1  (Subpart  185.15)  Re- 
vised— ,.i 47536 

185.17-1    lievised;  interim. 38657 

Revised;  interim. 38657 

Revised;  interim. 38657 

Revised;  interim. 38657 

Revised;  interim.. 38657 

Revised;  interim. 38657 

(C)  revised;  interim......  38657 

Revised;  interim 38657 

(lt>  and  (d>  amended; 

interim;. 38657 

185.25-10    Revised;  interim. 38658 

185.25-15    Revised;  interim. 38658 

185.25-20    Revised;  interim 38658 

186  Removed;  interim. 38658 

187  Removed;  interim. 38658 

189    Authority  citation  revised; 

section   authority   citations 

removed. 39656 

Authority  citation  revised. 77S2 

189.25-20  (iiKl)  table  footnote 
1  and  (i)  table  footnote  1  re- 
vised; <!aK2)  table  Note  re- 
moved.  77S2 

189.40-1    Revised. 39656 

189.40-3    Added. 39656 

189.40-5    Revised 39657 

189.43-1        (Subpart        189.43) 

Added.. 39657 

193    Autho^ty      citation      re- 

vised...... 77S1 

193.15-20   <|)  revised 7758 

196.07-1   (Skibpart   196.07)    Re- 

vlsed....;4. 47536 

197  Authority  citation  re- 
vised  47536 

Authority   citation    correctly 

revised; l*l  is 

197.386    (d)  added. 47536 

Chaptmt  II— MaritlnM  Adminittrafion, 
P«puillwnt  of  Trantpertotion 

citation      re- 

SIM 


308    Authority 

VlOCCl*  ••  a^  ^  ••  ••  • 


NOTC  ■nMf»n  Indicates  1988  pace  numben. 


308.2  (a)  amended tltt 

308.3  (c)  and  (g)  amended. tltt 

308.5  Amended. tlM 

308.6  (d)  amended. tlM 

308.205    Amended. SIM 

308.304    Amended..... ilM 

308.404   Amended. tlM 

308.410   Amended. tiff 

383    Added. 87774 

Choptor  IV    F>d»Twl  MariNin* 
Commissiofi 

502    Authority      citation      re- 
vised.  ^ lavo 

502.2   (b)  revised. lavo 

503.68    Revised. 4«I7 

550   Authority      citation      re- 
vised.  5771 

560.1    (h)  added 5778 

Effective  date  deferred. MM 

550.5    (b)(8Kxvii)  added;  (bK9) 

amended. 5778 

Effective  date  deferred 9fil9 

558  Removed    (effective    da^ 
pending) 43909 

559  Removed    (effective    date 
pending) 43909 

560  Revised     (effective     date 
pending) 43909 

560.991    Table     added     (OMB 

numbers) 45961 

561  Removed    (effective    date 
pending) 43909 

562  Removed    (effective    date 
pending) 43909 

564    Removed    (effective    date 

pending) ...43909 

566   Removed    (effective    date 

pending) 43909 

569   Removed    (effective    date 

pending) 43909 

572.308  Redesignated             as 
572.309;  new  572.308  added. 11078 

572.309  Redesignated         from 
572.308 1 1078 

572.502    (aK5)  added. .7811 

580.1    (cK8)  added. 5778 

Effective  date  deferred MM 

580.5    (dX21)  added. 5778 

Effective  date  deferred..... tiW 

586    Added. 46362 

Effective  date  deferred. 78fl 
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Title  46— Proposed  Rules: 

1-197  (Ch.  I). 

2 

25 39546 

38 45665 

42 47422 

.....•.•..»....•......•.•..».....».•.....•...„.„••...........  SlOO 

44 47422 

.. — .........................................................  MOO 

45 47422 

...........„...„.....„........„„„„„.„„„.„„..„...„..  SMO 

54 45665 

69 46103 

77 „ 4415 

96 44SS 

98. 45665 

151 45665 

170 47422 

................„..........„„....„„„„.„„.„„.„„„„„.  SMO 

174 IZZZZZ™. "47422 

195. 

249 38481,  48077 

252 „l4ai 

282 U 

308.............................„,...„„.,„..,.„..,..„„„  38486 

502 1M40 

503 45835 

572 46501 

581 0779 

588 46505 

..«M,717» 


Chaptor  I — F«d«ral  Communiccrtions 
Commistien 

Chapter  I    Order SQX 

Policy inTO 

0    Petition  granted. 1 184* 

0.5    (aK13)  and  (bK7)  revised; 

(aK14)  and  (b)(8)  added. 42438 

0.15—0.16    Undesignated  center 

heading  revised. 42438 

0.15    Introductory  text  revised; 

( j)  removed. 42438 

0.16    Revised. 42438 

0.17    Undesignated  center  head- 
ing and  section  added. 42438 

0.335    Added. ion 

0.408    (b)  toble  amended  (OBCB 

niuAbers) 5184 

(b)    table    oorrecl«d    (OBCB 
numbers) 6196 

NOTK  UUImm  indicates  1988  page  numbers. 


Pwe 
0.434    Heading.       introductory 
text.  (a),  (b).  (e).  and  (f)  re- 
vised  4412 

0.453    (d)  revised;  (e)  through 

(1)  added 38764 

0.455    Revised. 38765 

(b)(2)  corrected 40020 

0.465    (d)(3)  revised 36774 

1.4    Revised 49159 

1.47    (b)  amended 1 18S2 

1.415    (d)  Note  amended. 37460 

1.429    (e)  and  (f )  revised 49161 

1.713    Removed. 1 1852 

1.720  Added. lltsi 

1.721  Revised. 1 18S8 

1.722  Revised 1 185S 

1.723  Revised. 1 1I5S 

1.724  Revised. 1 1tSS 

1.725  Revised. 1  itM 

1.726  Revised. 1 1854 

1.727  Revised. 1 1SM 

1.728  Revised. 1 18M 

1.729  Revised. 118S4 

1.730  Revised. 11854 

1.731  Revised. 1 1855 

1.732  Revised. 1 1SS5 

1.733  Revised. 1 18S5 

1.734  Revised 1 1SS5 

1.735  Removed. 1 1855 

1.1108    (bKl)  introductory  text. 

(i)  through  (iv).  (2).  and  (3) 

correctly  designated. 38232 

1.1200—1.1216  (Subpart  H) 
Table  of  Contents  correct- 
ed.  37459 

1.1202  (c)  Note  added;  (d) 
amended;  (f )  (i),  (ii),  and  (ill) 
correctly  designated  as  (f) 
(1).  (2).  and  (3);  new  (fKl) 
revised. 37459 

1.1203  (c)  and  Note  foUowing 

(c)  added. 37459 

1.1204  (aK3)  Note  and  (6)  and 
(bK7)  Note  amended 37460 

1.1206  (aK3)  Note  and  (5)  and 
(bKlO)  and  Note  following 
(bKlO)  added. 37460 

1.1208  (cKl)  (i).  (U).  and  (iU) 
and  (4)  redesiipiated  as 
(CKIKU)  (A).  (B).  and  (C) 
and  (5);  (cKlKiv)  introduc- 
tory text.  (A),  (B).  and  (C) 
redesignated  as  (cKlKi)  in- 
troductory text.  (A).  (B). 
and  (C);  new  (c)(lKi)  intro- 
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Pwe 

ductory  text  revised;  new 
(cKlKil)  introductory  text 
and  (D)  and  (4)  added:  new 

(cKlKiiX  A)  amended 37460 

(cKlKiv)  introductory  text 
correct|}r  redesignated  as 
(cKlKi)  introductory  text; 
(cKlKilKD)  correctly  desig- 

nated..4-. 38042 

1.1210  Ui^esignated  center 
headinC;  and  section  amend- 
ed.  37460 

1.1212    (hi  bdded. 37460 

2.106    PetMons  denied. 43588 

Footnote  178308  revised. 44986 

Table     Hmended;     Footnote 

N031  added. S21 1 

Petition    for    reconsideration 

extens^n  of  time 4*24 

Commenjti  time  extended. M59 

Table     attended;     Footnotes 

N0133  and  569  removed. 10679 

Footnot^  NO120  revised. 11656 

2.901—2.1005  (Subpart  J)    Clar- 

ificati< 
15    AuthoHty  citation  revised.......  1  litt 

15.45    (e)  attended. 37618 

15.64    Addad. 45962 

Effective^  date  deferred. UH 

15.122    (ai  lYote  revised. 1 1SM 

15.184  Inuoductory  text  re- 
vised....» 11M2 

15.201— 15Jai5  Authority  cita- 
tion rekoved.. 1 1MI 

15.205  (ai  Note  removed:  (a)  in- 
troductory text  and  (b)  Note 
revisect;  (a)  (1)  and  (2)  and 
(f )  add^ 11M2 

15.231  H<i4ding  revised;  section 
amend^ 1762 

15.232  Heading  revised;  section 
amendM. I7i2 

15.233  (al.  (b).  and  (d)  amend- 
ed.  « 1762 

15.606    Heading     revised;     (d) 

added.» 45962 

Effective  date  deferred. SM4 

15.616    Heading     revised;     (e) 

added.^.» 45963 

Effective  date  deferred. aSM 

15.622    Existing  text  designated 

as  (a);  (f»  added. 45963 

Effectiv«  date  deferred. 3W4 

18.305    (b)  table  amended. 43198 


Note 


indicates  1988  page  numbers. 


18.307    Notes  revised. 43198 

21    Authority  citation  revised. 37776 

21.0  Removed. 37776 

21.1  Added. 37776 

21.2  Amended. 37776 

21.3  Revised. 37777 

21.5  (a)  revised. 37777 

21.6  (a)  and  (b)  amended. 37777 

21.7  Revised. 37777 

21.11    (a),  (b),  (d).  (e),  and  (f) 

revised. 37777 

21.13  (a)  Introductory  text  and 
(g)  revised;  (aK6)  amended; 

(f )  (2)  and  (1)  designation  re- 
moved.  37778 

21.15  Introductory  text.  (a), 
(c).  and  (d)  revised;  (e)  (1), 
(3),  and  (5).  (f),  (h),  and  (i) 
removed;  (e)  (2)  and  (4)  and 

(g)  redesignated  as  (e)  (1) 
and  (2)  and  (f);  new  (eXl) 
amended;  new  (g)  added. ...37778 

21.17    Revised. 37778 

21.19  Added. 37778 

21.20  (b)  revised. 37779 

21.21  Nomendatiu^  change 37779 

21.22  Nomenclature  change 37779 

21.23  (e)  revised. 37779 

21.25  (a)  and  (b)  amended. 37779 

21.26  Revised. 37779 

21.27  Revised. 37779 

21.30  (aK2)  and  (bK2)  amend- 
ed; (bK3)  revised. 37779 

21.31  (eX2)  revised. 37780 

21.33    Revised. 37780 

21.35    (bKl)  (i)  and  (iii)  and  (2) 

amended. 37780 

21.38  Undesignated  center 
heading  and  section  added.....  37780 

21.39  Removed;  new  21.39  re- 
designated from  21.40  and 
new  (a)  and  (c)  (1)  and  (2) 
amended. 37780 

21.40  Redesignated  as  21.39 
and  new  (a)  and  (c)  (1)  and 
(2)  amended;  new  21.40 
added. 37780 

21.41  Added.. 37780 

21.42  Added. 37781 

21.43  Revised. 37782 

21.44  Revised 37782 

21.100    (d)  (7)  and  (8)  removed; 

(d)  (1)  through  (6)  and  (9) 
through  (11)  redesignated  as 
(d)(2)  (i)  through  (vi)  and 
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TITLE  47  Chopl^  I— Con.  Pw 

(vUl)  through  (x);  (d)  (1).  (2) 
introductory  text  and  (vll) 
added;  (d)  introductory  text, 
new  (2)  (ii).  (vlil)  and  (x)  re- 
vised.. .  37782 
21.102— 2r,rMRemoveiiZ^^^^ 
2r.l07  (b)  table  and  (c)  re- 
vised.  37783 

Petitions  denied. 43588 

21.108  (c)  amended. 37783 

Petitions  denied. 43588 

21.109  (b)  and  (d)  removed;  (c) 
redesignated  as  (b) 37783 

21.110  Revised. 37783 

21.111  Heading  revised;  text 
amended. 37783 

21.113    (b)  toble  revised 37783 

21.116    Amended. 37783 

21.118    (a),  (b).  (c)  and  (e)(1) 

amended. 37783 

21.121    Removed 37783 

21.200  Amended 37783 

21.201  Revised. 37784 

21.204    Removed. 37784 

21.206—21.208    Removed. 37784 

21.210    Amended. 37784 

21.212—21.213    Removed. 37784 

21.214    Amended. 37784 

21.300    Removed 37784 

21.303  (a),  (b),  and  (c)  amend- 
ed: (d)  added. 37784 

21.304  Revised 37784 

21,306    Amended 37784 

21.401  (a)  amended:  (b)  re- 
vised.  37784 

21.402  Amended. 37784 

21.403  (b)  amended. 37784 

21.405    (a)  revised 37784 

21.500  Revised. 37784 

21.501  Amended 37784 

21.502  (eK2)  and  (f)  removed: 
(b)  and  (c)  amended;  (b) 
through  (e).  (g)  and  (h)  re- 
designated as  (d)  through 
(i);  (a)  and  new  (gl  revised: 

new  (b)  and  (c)  added. 37784 

21.504    (a)  amended. 37785 

21.512    Removed. 37785 

21.700    Revised. 37785 

21.704    Revised. 37785 

21.704  (c)  and  (d)  redesignated 
as  (d)  and  (e);  new  (c) 
added. 37785 

None  liMfm  Indicates  1988  page  numbers. 
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21.707  (aK2)  and  (b)  amend- 
ed  37785 

21.708  (a)  introductory  text 
and  (6)  amended;  (aK7)  and 

(c)  revised. 37786 

21.709  (b)  and  (d)  removed;  (c) 
redesignated  as  (b);  (a)  re- 
Yjggfl^ 37786 

21.711  (b)  and  (c)  removed;  (d). 
(e).  and  (f)  redesignated  as 
(b),  (c).  and  (d);  new  (b)  and 

(c)  amended. 37786 

21.713    Removed 37786 

21.801    Petitions  denied 43588 

21.804    Petitions  denied. 43588 

21.806  (a)  revised. 37786 

21.807  (a)(2)  amended;  (b)  re- 
vised  37786 

Petitions  denied 43588 

21.808  (a)(6)  amended;  (aK8) 
introductory  text  and  (b)  re- 
vised  37786 

21.809  Amended 37786 

21.906    (a)  amended 37786 

21.909    (b)    (2),    (3)    and    (4); 

(bK5)       redesignated       as 

(bK2). 37786 

22    Petition  for  reconsideration 

extension  of  time 4tM 

Comment  time  extended. MW 

Authority  citation  revised. 11tS6 

22.2    Amended. SSIl 

22.15    Technical  correction. 39225 

22.501    (g)(2)  revised .j^. 11*56 

22.601    (a)  revised;  (c)  t»ough 

(f)     redesignated     as     (d) 

through  (g):  new  (c)  added 3211 

22.609    (d)     introductory     text 

and  (1)  revised. »12 

25    Petition  for  reconsideration 

extension  of  time 44M 

Comment  time  extended 1439 

25.208    (c)  correctly  revised. 45636 

31  Decision  of  48  FR  2324  va- 
cated.  37968 

32  Authority  citation  revised 43917 

Policy  statement 497t 

32.25    Revised 43917 

32.27    (b),  (c).  and  (f )  revised. 39534 

32.1220    Revised 39534 

32.1406    (a)  correctly  revised. 39535 

32.3211    (g)  and  (h)  revised 39535 

32.2341    (g)  revised. 39535 

32.6540    Revised. 43917 

32.6623    Revised. 43917 
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32.7991    Ihi  revised:  (c)  added 39535 

43,71    Removed. 44X5 

43.81    Addiad. 12S27 

63  Policies!  and  guidelines 45336 

63.801    Ad^ed. 1XSM 

64  Petitions  denied. V 

ProceduijoB      and      petitions 

denied.;,. 77SS 

Petitionsj  denied. MM,  MM 

64.901    (bXi)  revised. 39534 

64.90»'  AdOed. 39534 

66.450    Added 10M 

65.510    Ad^ 10X9 

65.800-65.830      (Subpart      O) 

Added.,.. 1«9 

67    Policies  and  guidelines 45336 

68.318    (b)!  revised. 43077 

(bXl)  inltlioductory  text  cor- 

rected.,i.4 49413 

Technicaili  correction. 1  in 

69    PoUciek  and  guidelines 45336 

69.2  Revised. 37309 

69.3  (a)r«tlBed:(eK10)added.....37310 

69.4  (b)  n^tised. 37310 

69.103    ReMsed. 37310 

69.106  ReMsed. 37310 

69.107  Removed. 37311 

69.108  Rebioved. 37311 

69.201    Rejvjlsed. 37311 

69.205  ReMsed. 37311 

69.206  Reivtlsed. 37311 

69.208    Removed. 37311 

69.301— 69J310  (Subpart  D)  Re- 
vised.  37311 

69.401—69.414  (Subpart  E)  Re- 
vised....,  37313 

69.501    (c)  and  (d)  revised..... 37314 

69.603    ReMsed. 37314 

73    Petitloids  denied. IMTI 

73.21  (aXjilKii)  Introductory 
text  aAd  (iv)  and  (b)  intro- 
ductory text  amended; 
(aK2KV).  (b)(1).  and  Note  4 

revised;  (bK3)  added 48269 

(aK2)  (11)  and  (iv)  amended: 
(aK2KV)  and  (b)(1)  revised: 

(bK3)  a4ded. 1091 

(aK2Kiv){    correctly    designat- 
ed.  U 5844 

73.24  (J)  Uiended. 48270 

( j )  amen<led. 1M1 

73.25  (a)  revised. 47568 

(c)  amended. 48270 

(c)  amenjjed..... ini 

Norr  ■■iJfcw  indicates  1988  page  numbers. 


73.26    (a)  amended;  (c)  added......  48270 

(a)  amended;  (c)  added 1M1 

73.29    Revised. 48270 

Revised 1M1 

73.31    (a)  table  revised. 48270 

(a)  table  revised. IMI 

73.58    (b)  revised. MM 

73.99    (1)  added. 48270 

(c)  through  (k)  redesignated 
as  (d)  through  (1);  new  (c) 
added;  new  (fXl)  and  (J)  re- 
vised  49162 

(1)  added. 1M1 

73.150    (bKlKi)  amended. 36877 

73.182    (aK3)     and     (s)     table 

amended. 48270 

(aK3)  and  (s)  table  text 
amended;  (s)  table  footnote 

2  revised. 1M1 

73.184    (d)    revised;    note    un- 
changed.  36878 

73.190    (d)  revised. 36879 

73.202    (b)  table  amended;  eff. 

11-12-87 36774 

(b)  table  amended. 37314. 

37315,  37461.  37968-37970,  38233, 
38766-38769 

(b)  table  deferral  lifted. 37970 

Application     filing     opening 

stoyed. 38419 

(b)  table  corrected. 39329 

(b)  revised. , 39774 

(b)  table  amended. 41431, 

41432.  41434,  41717.  42439.  43198. 

43199.  43337.  43589.  43764.  44395. 

44396,  44986,  44987.  45636.  45964. 

45965.  46599.  47004,  47722-47724. 

47935.  48439.  48690.  48820 

(aK  1 )  revised. 43765 

(b)  table  amended. M-M, 

5M,  1«M,  14M,  ITU,  MM,  M97,  M01, 
30M,  S1M-51M,  SSnSSn,  SMI,  UM, 
77SS,  tlM,  MQX-M04,  I0M4,  100M, 
10M9,  114«t,  ISISa,  111M,  1MM, 
1t7M.  1X770,  1XM4,  1M09,  14MX, 
1SXXX-1SXM 

(b)  table  corrected. 

Clarification. 

(b)  table  amendment  at  53  FR 
11668    effective    date    note 

corrected. ISXM 

73.208    (c)  revised. .37788 

(cK2)  corrected ..39920 

73.210    Added. 37788 
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TITLE  47  Choptar  I— Con.  pw 

(bK2)  introductory  text  cor- 
rectly revised;  (b)(4)  correct- 
ly added. 39920 

73.211  (a)  and  (b)  (1)  and  (2) 
revised;  (d)  and  (e)  re- 
moved.  37788 

(aKl)  corrected;  (bXlKill)  cor- 
rectly revised 39920 

Heading  revised:  (a)  through 

(c)  redesignated     as     (b) 
through  (d);  new  (a)  (1)  and 

(2)  added 47568 

73.213    Revised. 37789 

73.313    (cK2)  revised. 37789 

73.501    (c)  removed. 43766 

73.504    Heading    and    (a),    (b), 

and  (d)  revised;  (c)  removed; 

(d)  redesignated  as  (c) 43765 

73.506  (aK3)  revised;  note  re- 
moved.  47569 

73.509  (a)  introductory  text  re- 
vised  43766 

73.606    (b)  table  amended 38232. 

38767.  41433.  43589.  44396,  44397. 
44988.  45965.  47005 

TechQlcal  correction 29 

(b)  tabre- amended tl90, 

11163, 12770,  13409, 1S224 

Petition  denied. §903 

73.684    (c)     introductory     text 

and  (1)  revised 36879 

73.909  Introductory    text    and 

(c)  revised 15396 

73.910  Revised. 15396 

73.911  Removed. 15396 

73.912  Revised 15396 

73.918    Amended. 15396 

73.922    (c)  revised 15397 

73.926  (c)  revised;  (d)  removed; 

(e)  redesignated  as  (d)  and 
revised. 15397 

73.927  (a),  (b).  and  (d)  revised 15397 

73.931—73.933    Undesignated 

center  heading  revised. 15397 

73.931  (a)  introductory  text. 
(2).  and  (3).  (b).  and  (c)  re- 
vised; (a)(4)  added. 15397 

73.932  (a)  and  (dXl)  revised 15397 

73.933  (b)  (1).  (2)  and  (12)  re- 
vised; (bK5Ki)(d)  added. 15397 

73.935  (c)  added 15393 

73.936  (d)     introductory     text 

and  (3)  revised. 15393 

Note  ■■W«w  indicates  1988  page  numbers. 


Pace 
73.937    (d)     introductory     text 

and  (3)  revised 15393 

73.942    (b)  revised. 15393 

73.961  (a)  and  (b)  heading  re- 
vised  15393 

73.962  (a),  (c).  (d).  and  (e)  in- 
troductory text.  (2).  (3).  and 

(6)  revised 15390 

73.933    (b)(12)  revised. 47569 

73.1010    Revised 2490 

73.1030    (b)    introductory    text 

and  (c)(1)  revised 36879 

(b)  introductory  text  amend- 
ed.  37789 

73.1690    (cKl)  revised 37789 

73.1740    (aXlKi)  revised 48271 

(aKl)(l)  revised. 1032 

73.3500    Amended 47569 

73.3527    (a)(7)  revised 15225 

73.3550    (d)  and  (i)  revised;  (h) 

Note  and  (n)  added. 43079 

73.3571    (dK5)  added. 48271 

(dK5)  added. 1032 

73.3584    (b)  revised 2499 

73.3615    (d)  revised 

(d)  corrected 

73.4099    Added 2499 

73  Index  amended. 37316. 47569 

Index  amended 2499 

74.15    Petitions  denied. 43588 

74.482    (d)  revised. 47569 

74.601  (a)  and  (b)  revised. 4169 

74.600    Petitions  denied. 43688 

74.602  Petitions  denied. 43588 

74.631  Petitions  denied. 43588 

74.632  Petitions  denied. 43588 

74.636  Petitions  denied. 43688 

74.637  Petitions  denied 43588 

74.638  Petitions  denied 43588 

74.641  Petitions  denied 43588 

74.643  Petitions  denied 43588 

74.644  Petitions  denied. 43688 

74.661    Petitions  denied. 43688 

74.701—74.784      (Subpart      G) 

FCC  Forms  346  and  349  re- 
vised  15225 

74.703    (b)  revised;  (g)  added 4169 

74.1201-47.1284  (Subpart  L) 
FCC  Forms  346  and  349  re- 
vised  15225 

74.1231    (b)  revised. 14303 

74.1235    (c)  revised 4169 

74.1250    (a)  revised 14303 

74  Index  amended 37316.  47569 
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76.5    (ii)  ^troductory  text  re- 
vised.  37462 

76.33    (aK*)  removed. 37462 

78.64    Correctly  revised. 46363 

76.66    (aK2(>   introductory  text 
revlsedt  (aX2Kl)  and  (5Klv) 

•dded..^, 45i>63 

Complia^ilx  date  deferred. 46363 

Compilative  date  deferred. ttll 

76.611    (aXiL)  amended. M99 

(aXl)  ootfected. SM4 

76.617    (b)  i«vised. 45963 


76    Index 

78.5    PeU 

78.11    Pel 

78.13 

78.18 

78.36 

78.101 

78.103 

78.106 

78.108 

78.111 

80.177 

80.203 

80.207 

80.223 

80.371 

80.1053 


ded. 37316 

ns  denied. 43588 

Ions  denied. 43588 

ions  denied. 43588 

ions  denied. 43588 

ions  denied 43588 

ons  denied. 43588 

Petitions  denied. 43588 

Petitions  denied. 43588 

Petitions  denied. 43588 

Petitions  denied. 43588 

(d)l  lidded. 41434 

(b)  tmended. 41434 

(d)  table  amended. mm 

(d)  revised...................... nos 

(Oievised. 48439 

(a)  (5)  through  (12)  re- 


designaDed  as  (a)  (6),  (7)  and 
(9)  thrbbgh  (14);  (aX4)  and 
new  (7)  and  (c)  revised;  (a) 

(5)  and  <8)  added. m05 

80.1055    (aiX3)  revised. mm 

87.5    Amended. MM 

87.67    (b)   table   amended;    (b) 

table  footnote  7  revised..., 
87.73    (h)  I  Revised;   (1)   and 


added..].; 


(J) 


87.183    (f ) ;    introductory     text 

and  (1)  kcvised. 

90   Waiver.4 S75i 

Petition  granted. iim9 

90.7    Ameii^ed. niM 

90.16  Add^..... len 

90.17  (b)       table       amended; 
(cK15)  revised. ion 

90.19   (d)       table       amended; 

(eX22)  revised. lOM 

90.21    (b)       table       amended; 

(cx  10)  revised. iom 

90.23    (b)       table       amended; 

(cX  10)  revised. 1024 


NOXE 


huMcatM  1988  page  numben. 


90.25    (b)       table       amended; 

(cX  16)  revised. lOM 

90.34    Added. iom 

90.53    (a)       table       amended; 

(bX21)  revised. lOM 

90.175    (b)  revised. lOM 

90.179  Heading  and  introducto- 
ry text  revised. him 

90.203    (e)  through  (h)  added. 47570 

(1)  added. iom 

90.205    (b)  table  amended. lOM 

90.209  (bX4)  revised;  (1)  and  (J) 
redesignated  as  (J)  and  (k); 

new  (1)  added.. lOM 

90.211  (d)  Introductory  text 
and    (IXfl)    revised;    (dX2) 

amended. .... . . ..... lOXS 

90.213    (a)  table  amended. IOM 

90.350— 90.390  (Subpart  M)  Re- 
moved.  121M 

90.362    (f)  added. 3212 

(cX3)  added.. M48 

90.427    Existing  text  dedgaated 

as  (a);  new  (b)  added. 47570 

90.477    (b)  revised. IOM 

90.492    Revised. lOM 

90.601—90.657       (Subpart       S) 

Heading  revised. lOM 

90.601    Revised..... lOM,  121M 

90.603  Introductory  text  re- 
vised.  IOM 

(c)  revised. laiM 

90.609    (c)  revised. 121M 

90.611—90.633    Undesignated 

center  heading  revised.. lOM 

90.611  (b)  revised;  (c),  (d).  and 
(e)  redesignated  as  (d),  (e), 
and  (f);  new  (c)  added;  new 

(d)  revised. 12IM 

90.613  Introductory  text  re- 
vised; table  amended. lOM 

90.615    Revised. M40 

90.617  Heading,  (a)  introducto- 
ry text  and  Table  1  heading 
revised;  (aXl)  added. lOM 

(d)  introductory  text  and 
Table  4B  heading  revised; 
Table  4A  amended;  Table  4C 
added. isim 

90.621    (c).  (d)  and  (e)  revised; 

(1)  added... 1027 

(J)  added. Mil 

(bX3)  added;  (c)  revised. M4I 

90.627    (bX2)  revised. 1S1S7 


20-145  (1)  o-  88-  5 
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TTTLE  47  Oioptar  I— Con.  Pwe 

90.631  Heading  and  (b)  revised; 
(c)  through  (f)  redesignated 
as  (e)  through  (h);  new  (c) 

and  (d)  added. 111S7 

90.635—90.657    Undesignated 

center  heading  revised. 10X7 

90.635  Tables  2,  3  and  4  head- 
ing revised. 1017 

90.637    (a)  revised. 1017,  IIIM 

90.655    Revised. 1115S 

94.3    Amended. IliM 

94.9    Petitions  denied. 43588 

94.15    (g)  revised. ......... 1 1157 

94.25    (j)  revised. 11IS7 

94.31    (k)  added..... 11SS7 

94.61    Petitions  denied. 43588 

94.63    (dK4Ki)  and  (5)  revised.. 1 1tS7 

94.65  (a)  heading  and  (1)  re- 
vised} (a)  (2)  through  (4)  re- 
designated as  (aX2)  (i),  (U). 
and  (iii)  and  headings  re- 
vised; (aK2)  heading  added. 11S57 

94.65    Petitions  denied. 43588 

94.67    Petitions  denied. 43588 

Table  amended;  table  footnote 
5  revised;  table  footnote  9 

added. 1 1«99 

94.71    Petitions  denied. 43588 

(b)  table  ameneded;  (b)  table 
footnotes  6  and  7  and 
(cX2Ki)  revised;  (c)  (3)  and 
(4)  redesignated  as  (c)  (5) 
and  (6);  new  (c)  (3)  and  (4) 
added;  new  (cK5)  introduc- 
tory text  and  (6)  introducto- 
ry text  revised. IIMO 

94.73    Petitions  denied. 43588 

(a)  table  footnotes  1  and  3  re- 
vised.  1 1M1 

94.77    Petitions  denied. 43588 

94.79    Petitions  denied. 43588 

97.61    (c)  amended. 37463 

(a)  table  amended;  (dK3)  re- 
vised.  41717 

Chapter  III — Notionai  T«l«coiiimuni- 
eatioiM  and  Infonnafion  Adminis- 
tration, Dopartmont  of  Commorco 

Chm>ter  m  Chm>ter  estab- 
lished.  49016 

300    Added. 49017 


Noo: 


indlcatet  1088  page  numbm. 


Title  A,l—Propoa»d  RuUa: 

0—100  (Ch.  I) S414,  IOS4ff,  IOSS«,  154a 

0 37186.  88798 

1 44907. 46628.  48725,  48843.  49033 

•••••••■•••••••••••••••••••••••••••••••••••••■••••••••••••••••••••a*  9M9 

2 37988.  30250. 43205. 48844 

. 4sts,  mSk  Mur,  loiat 

1 J I9M 

15 !..!.!.~.Z!~"~ZZ"""  STOW.  47615 

22. 39150. 48844 

sno,  aam,  mtx  ioim^  i4ns 
25 aos* 

31 37989 

32. 37989 

36 43206 

43 44998. 

46628.48843 
................................................................  12944 

63 37348. 44997 

••••••••••••••••••••••••••••••••••••••••••••••••••••••••a  ^^B^^  l^0^W 

64 47951 

65 39251. 48727 

67 36800 

68 n3M,mH 

69 ....49178 

aosr,  7214,  »49» 

73 36800. 

36801.  36968.  37349.  37805.  37806. 

37990-37994.   38797-38803.   39252- 

39365.  39647-39549.  39941.  41473. 

41474.  41596.  41743-41747.  42460- 

43465.  43091.  43308-U210.  43626. 

43627.  43775-43777.  43930.  44616. 

44999-45002.  45974.  46975.  46629- 

46631.  47032.  47033.  47735.  47736. 

48130-48133.  48728.  48844.  48845. 

49181 
...................................................................4Mk 

IM»-I3M|,  1M7,  1M6,  Mtl-SBM,  2S10- 

2sia,  SM7,  Moik  a7«i-a7«a,  mn-tmt. 

4474,  9M1,  WW  Ml,  SSf7,  AMS-414S, 
M77,    7X14-7I1S,    HM-tBI,    MIX    UTt, 

•M7,  wnsmv.  94W,  ion»-ioi»i  losv, 

ISMS,  n«N,  ISM7-I21M,  11S47-I2S4*, 
»77f.  llfM,  lltM,  I34I9-IMII,  l4aH 
ISa»-ISI4l 

74 JM,  ««77,  SMJ,  lOIlt 

76 36803. 36968. 44997 

.........................................M.........................48S 

78. 9I»,  Mtr 

80 43466.  45666 

aast,  SSM 

90 lOlli 

97 IX7M 


num- 
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28.101^    (B),      (h),      and      (I)     ^^ 
added.......... . ..... ...mi 

29.202  (b),    (c),    (d).    and    (f) 
amended. .mh 

29.203  Added. MA 

31.205-1    (g)     redesignated    as 

(h);  new  (g)  added;  interim......  isiao 

(g)  corrected. isi74 

Technical  correction 14 

31.205-6    (1)  added... 

31.205-27    (a)  revised. lOOO 

32.900—32.909     (Subpart     32.9) 

Added. sifp 

Technical  correction. 4tl7 

33.105  (aXl)  amended. Ml 

42.101    (a)  amended ta 

42.402    (a)  introductory  text  re- 
vised;   (b)   redesignated   as 

(c);  new  (b)  added. MX 

45.103    (b)  (2)  and  (3)  amended; 

(bK4)  added. MS 

45.106  (aX2)  and  (d)  revised. MS 

50.307    (b)  revised. 

52.214-27    Amended. II 

52.215-2    Amended. 10SS1 

52.215-22    Amended. 10SS1 

52.215-23    Amended..... lOISI 

52.222-6    Added. 4M5 

52.222-7    Added. 4945 

52.222-6  Added.... 
52.222-9  Added.... 
52.222-10    Added.. 

52.222-11    Added......... 4i47 

52.222-12    Added. 4M7 

52.222-13  Added.., 
52.222-14  Added... 
52.222-15  Added... 
52.222-16  Added... 
52.222-17  Added... 
52.222-37    Added. MS 

Ck>rTected. .ixit 

52.225-12    Added;  interim. isist 

Technical  correction. ...........  14MS 

52.225-13    Added;  interim. 111S1 

Technical  correction 14 

52.232-25    Added... 

Technical  correction 4ti7 

52.245-4  Introductory  text  re- 
vised. MS 
53.222  HeadingrCcVr^dirand Te) 
revised;  (f)  redesignated  as 
(i)  and  revised;  new  (f),  (g) 
and  (h)  added... 


TITLE  48-4KDERAL  ACQUISITION 
REGUUTIONS  SYSTEM 

Chaptf  |1— Fadfol  Acquisition 
Raguiotion 

1.105    Ameikded     (OBO 

beiB) ^ 

1.602-3    ^dfed. 

Technical  correction. 4S17 

7.306    (bK3)  amended. Ml 

8.405-1    (a)  Amended. Ml 

13.203-2    (JK5)  revised. Ml 

14.205-5    (a)    amended;    inter- 
im.  38189 

(b)amende|y mi 

15.801  Am^ded lOSM 

15.802  (a)  uaended. lOtM 

15.804-2    (aMlKiii)       amende^ 

(aK2)  revised;  (c)  added. iotX9 

15.804-3    (i)  Revised. lOOf 

15.804-7    (b^iand  (e)  revised. lOSM 

15.804-8   (a^  and  (b)  revised. lOiSO 

15.806    (b)  Devised. losso 

19.001    Amdaded;  interim. 38189 

19.102   Tabl4  amended. Ml 

19.202-6   Added;  interim. 38189 

19.501    (J)  and  (k)  added;  inter- 
im.  , 38189 

19.502-1    (c)  revised;  interim. 38189 

19.508    (e)  aldded;  interim. 38189 

19.805    Ezistbg  text  designated 

as  (a);  (b)  added;  interim. 38189 

19.806-1    (a)  removed;  (b)  and 
(c)  redesignated  as  (a)  and 

(b);  inteittn... 38189 

22.001    Addfid. 49S5 

22.302    (c)  and  (d)  added. 49SS 

22.305    (e)  aohended) Ml 

22.400-22.4^     (Subpart     22.4) 

Revised.^.* 49S5 

22.604-1    (a^  amended. 4944 

22.1300    AnMnded. Ml 

22.1304    Revised. Ml 

22.1308    Heidlng  revised;  (b)  re- 
designated as  (c);  new  (b) 

-^added...... MS 

2O03    Amended...... .. .......  MX 

25.104   (a)  atmended. MX 

.254000—25.1603  (Subpart  25.10) 

Added;  iii^rim. IX129 

Technical  oorrection. I4ass 

26    Added...... MX 

Note  corrcjcited. Mi9 

-Hon:  laMfM^  llndlcatea  IMS  iM«e  numbers. 
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TITLE  4t  Oioplw  1— Con.  Pve 

53.236-1    (b).  (c).  (d)  and  (e)  re-    ^ 
deaignated   as  (c).   (b).   (e)        ) 

and(f) 4M« 

53.301-1444    Added...; Jfkt 

53.301-1445    Added. .Z49S0 

53.301-1446    Added. L  49S1 

Choptmr  2    Popuiliwiit  of  Dmmis* 

204.202    (cK6)   added;    interinf; 

eff.  to  9-30-88 ^....36775 

204.470    Added:  interim;  etfi  Ui 

9-30-88 Z.. 36775 

204.671-5  (dK9)  introdhictory 
text.  (eK3)  (ill)  and  (iv)  and 
(fXlKvi)  amended;  (^KlKv) 
redesignated  as  (exlKvl); 
new  (e)  (IHv)  and/ (3)  (v) 
through  (Till)  added;  (fXl) 
introductory    text;    revised; 

interim.. ..^ J. 5115 

205.207  (dXSTW)^  amended; 
(dKS-73)/4evi8ed:  (dKS-74) 
through^(dK&-76)  added;  in- 
terim...!.  51 1« 

205.470   Addition  confirmed. IMSO 

206.203-70    Revised;  interim. 51 1« 

206.270   Added;  interim. 511* 

208.470-2    Revised. in4 

208.7100-1    Revised. ^. 1915 

208.7100-2  (aK9)  and  (d)  re- 
vised; (e)  added. 1915 

215.811    Revised. 

215.811-70    Added. 

215.811-71    Added. , 

215.811-72    Added. 

215.811-73—215.811-77 

Added. 

215.811-78    Added. 

215.811-79   Added. 9910 

215.873    Revised;  interim..^^.. 1 1074 

219    Revised. 51 U 

222.7200   (a),      (b)      and      (c) 

amended. 4155 

223.7100-223.7105  (Subpart 
223.71)    Added;  interim;  eff. 

to  9-30-88 36775 

225.109    (aKS-70)  and  (dKS-70) 

amended. 49414 

225.407    (a)  (1)  and  (2)  amend- 

g(L 49414 

226.70d8*"(b)7  (0)7  and'Td)***!^^ 

vised;  (e)  removed......... ........49414 

225.7011    Added 9119 

(d)  corrected 10190 

NoiK  %tmmm  Indkatea  1988  page  numben. 


226.7001—226.7010         (8uln>art 

226.70)    Added;  interim 51M 

227.470-227.481  (Subpart  227.4) 

Revised;  interim. 10791 

232.102    (S-70)  add'id. 47005 

232.111    (a)  through  (d)  and  (8- 

70)  removed. S7S2 

232.905—232.906  (Subpart  232.9) 

Added. 3792 

235.004    (a)    Introductory    text 

and  (2)  revised;  intedm..............  5127 

235.007    (a)    introductory    text 
and  (5),  (b),  and  (g)  revised;   * 
(c)  removed;  interim 5129 

235.016    Added;  interim. 5129 

242.302    (S-75)  added. 9910 

245.106     (Subpart     245.1)    Re- 
moved..............  49415 

245.505-14    (a)      revised;      (b) 

added. 39535 

252.205-7000    Addition         con- 
firmed; amended. 10150 

252.215-7003    Added. 9910 

Corrected. 1 1071 

252.219-7000    Revised;       inter- 
im.  5119 

252.219-7005    Revised;       inter- 
im.  5119 

252.219-7006    Revised;       inter- 
im.  5119 

252.219-7007    Added;  interim.. 5119 

252.219-7008    Added;  interim. 5119 

252.219-7009    Added;  interim. 5110 

252.219-7010    Added;  interim. 5110 

252.219-7011    Added:  interim. 5111 

252.223-7003    Added;      interim; 

eff.  to  9-30-88 36776 

252.225-7023    Added. 49415 

252.225-7026    Added. 91 19 

Correctly  designated lOSSO 

252.225-7027    Added. 91 19 

Correctly  designated lOiso 

252.226-7000    Added;  interim. 5111 

252.227-7013    Revised;        inter- 
im...]  10799 

252.227-7016-252.227-7017 

Removed:  interim......... ....  I0799i|, 

252.227-7018   Revised;       inter- 
im.................................................. 10791 

252.227-70r9^'252.22n^^^ 

Revised:  interim 10794 

252.227-7025    Removed;     inter- 
im.  10799 

252.227-7026—252.227-7034 

Revised;  interim... ...19795 
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CHANGE! 


iS  OCTOBER  1,  1987  THROUGH  APRIL  29,  1988 


Pa«e 
252.227-7035^252.227-7037 

Revised:  interim. 10796 

252.227-7038   Added;  interim.. I0tr«7 

252.232-700CI    Removed 37SS 

252.245-7000    Removed. 49415 

253.270    Amiended. 39536 

Chiu>ter  2  Unpublished  DAR 
Suppleniont  No.  3  amend- 
ed  u 39536 


t 


AppMidfac  A— Public 
SmvIc* 


PHS  315.412   (cK  1 )  amended.......  44397 

Chapter  4— DttpartaMirt  of 
AgricuHura 

404.670    Ad4ed. MM 

404.7001        (Subpart        404.70) 

Added ,. 6062 

407.305    Add«d. 

409.504    Add0d. 

410.011    Added. 

412    Added.!] 

414.201— 414li01-6         (Subpart 

414.2)    Added. 

415.407    Addfd. 

415.608    Added. 

415.1070    Ajded. 

416.404-2    Revised. 

416.405    Added. 6065 

416.470    Add^ 6065 

416.505-^16»$70  (Subpart  416.5) 

Added. 

416.603-4    Added 

416.670    Added. 

417.208         (Subpart         417.2) 

Added....,.» 

419.508    Added. 

422.7001^42217005         (Subpart 

422.70)   Added. 

424.104         (Subpart         424.1) 

Added. 

425.402—425.407  (Subpart  425.4) 

Added. 

428.102-3    Revised. 

428.310    Added. 

432.103    Added. 

432.111    Re#ed. 

432.7000-r43(ii7004         (Subpart 

432.70) '  liemoved. 

436.370    Amended. 

436.570—436.879  (Subpart  436.5) 

Revised.... , 


NOXE 


6065 
6065 


,6067 
.6067 


.6067 
.6067 

,6067 
.6067 


Indicates  1988  page  numbers. 


437.110    Added. 

437.270    Added. 

439.7001  Revised. 

Headlns  corrected. 12740 

439.7002  Revised. 

442.704         (Subpart         442.7) 

Added. 

445.106         (Subpart         445.1) 

Added. 

445.302-7    Added.......^ 

446.370         (Subpart         446.3) 

Added. 

447    Added. 

452.204-70-452.252-70  (Subpart 

452.2)    Revised. 

452.236-77    Heading  corrected. 12740 

Choptar  5    Goiwrol  S«rvicM 
Adminlstfotion 

501.102  Revised. 130 

501.103  (b)  revised. 1M 

501.105  Introductory  text  re- 
published; table  amended 
(OMB  numbers) 1M 

501.107-3    Revised. 121 

501-107-4    (a)  revised. 121 

501.170-4    (a)  corrected. 15« 

501.171-1    Revised. 121 

501.171-2    Revised. 121 

501.402  Revised. 121 

501.403  Revised. 122 

501.404  Revised. 122 

501.602-3    Temporary  Reg.  AC- 

88-1  added. 7266 

501.603    Temporary   Reg.   AC- 

87-4  added... 122 

501.675    Temporary   Reg.    AC- 

88-1  added. 7266 

501.675-1    Temporary  Reg.  AC- 

88-1  added. 7266 

501.675-2    Temporary  Reg.  AC- 

88-1  added. 7266 

501.675-3    Temporary  Reg.  AC- 

88-1  added. ,... 7266 

507.305  Temporary  Reg.  ^AC- 
87-1.  Supp.  2  added. 10295 

507.306  Temporary  Reg.  AC- 
87-1,  Supp.  2  added.. 10295 

513.203-1    Temporary  Reg.  AC- 

87-4  added. 122 

513.404    Tonporary   Reg.    AC- 

87-4  added. 122 

513.505-3    Temporary  Reg.  AC- 

87-4  added. 122 
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I5A--UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  19f7  THROUGH  APRIL  29,  19M 


TITLE  48  Chapt«r  5— Con.  p^e 

Correctly  designated. 1441 

513.7001  Temporary  Reg.  AC- 

87-4  added. 19S 

519.706-70    Temporary        Reg. 

AC-87-3  added. 47396 

519.770-3    Temporary  Reg.  AC- 
87-3  added. 47397 

522.1308   Temporary  Reg.  AC- 

87-2,  Supp.  1  added. 37618 

522.1370   Temporary  Reg.  AC- 

87-2,  Supp.  1  added. 37618 

525.202-525.205  (Subpart  525.2) 

Added. MS9 

525.402    Temporary   Reg.    AC- 

86-8,  Supp.  2  added. 1915 

(a)  and  (c)  revised...........................  4170 

532.111    (aKl)  revised. 47006 

Temporary      Reg.      AC-88-1 
added. 73M 

532.904    Tempqrary   Reg.   AC- 
88-1  added. 73M 

532.908   Temporary   Reg.   AC- 
88-1  added. 7SM 

552.207-71    Temporary        Reg. 

AC-87-1.  Supp.  2,  added. lOWS 

552.222-87    Temporary        Reg. 

AC-87-2.  Supp.  1  added. 37618 

552.225-75    Added. MM 

552.232-8    Amended. 47006 

552.232-70    Temporary        Reg. 

AC-88-1  added. TUT 

552.232-71    Temporary        Reg. 

AC-88-1  added. 7a«7 

552.232-72    Temporary        Reg. 

AC-88-1  added...... 73M 

552.23%-73    Temporary        Reg. 

AC-88-1  added. 73M 

553.272  (a)  revised — ........... ....47006 

553.273  (a)  revised. 47007 

ChaptMT  7 — ^AgMicy  for  IntonrnHowol 
Povolopiwont 

701.105    Revised. 4979 

701.601    Revised. 

701.602-3    Added. 

702.170-10    Revised..... 

702.170-13    (d)  amended. 38007 

732.402    Added. 38097 

733    Revised. 4910 

733.7002  (d)  amended. 1S410 

733.7003  (b)  amended. It410 

750.7000  (Subpart  750.70)   Re- 
moved.  MS9 

MoiK  BiUImm  IndicwtM  1988  pace  numben. 


Pass 

750.7107    (d)  revised. 4962 

750.7110-2    Amended. 38097 

752.202    Redesignated  as 

752.202-1  and(d)  amended.....  38097 
752.202-1    Redesignated     from 

752.202  and  (d)  amended. 38097 

752.7003  Revised. «•» 

752.7026    Revised. 38098 

Chi4>ter  7  Appendix  D  amend- 
ed.  38098 

Appendix  J  amended..... .. ...  38100 

Choptor  8 — Votoran*  Administration 

801.404    Amended. 49016 

801.602-70    (aK6)  revised;  (aK7) 

and  (g)  amended.......... 49016 

801.602-71    (b)     (2)     and     (4) 

amended.................... 49017 

801.602-72   (b)  amended. 49017 

810.004-70   (b)  and  (e)  revised. 77S5 

814.201  (dXl)  table  and  (2) 
table  revised. 49017 

814.202-4    Amended. 49017 

815    Nomenclature  change...........  42439 

815.805-5  (a)  and  (b)  amend- 
ed.  42439 

815.7001    (c)  introductory  text 

amended;  (cK5)  revised. 49017 

819    Nomenclature  change...........  37317 

819.602-3        (Subpart        819.6) 

Added. 46088 

819.806-2    Revised. 37317 

819.806-3    Added. 37317 

819.806-4    Revised. 37317 

819.807-70    Heading       revised; 

text  amended.... 46083 

819.7004  Amended. 37317 

Heading  revised;  text  amend- 
ed. 46083 

833.103  "(bXUrei^^ 

amended 49017 

836   Nomenclature  change 49017 

836.202  (b)  redesignated  as  (c); 
new  (b)  added;  new  (c) 
amended. ...........................  77M 

(b)  correctly  revised.. ........... 9tt1 

836.204    Added. 1481 

836.602-2  (a)  and  (b)  revised; 
nomenclature  change;  inter- 
im.  «. 14*1 

836.602-3    Nomenclature         '' 

change:  interim 1481 

836.602-4    Nomenclature 

change ...... ....................  14S1 

X 
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836.602-5    Nomenclature 

change..... 

842.705    (b)  nomenclature 

change..... 49017 

849    Nomendtature  change 42439 

849.107    Amjended. 42440 

852.210-77    Qitroductory      text 

amended.^ 77M 

852.233-70    Amended. 49017 

852.236-72   Amended;  Interim. 1M1 

Correctly  designated. mm 

852.236-75    Amended;  interim. 1U1 

Correctly  designated. iMf 

852.236-81    Amended;  interim. IttZ 

852.236-82   Amended;  interim. 1611 

852.236-83    Amended;  interim. 1«n 

852.236-84    Introductory      text 

added;  interim.... „.  i4n 

852.236-88    ^b)  amended. 49017 

(a)  amended;  interim. loi 

852.236-90    Amended. 77M 

852.236-91    Added;  interim. l«n 

Chaptsr  9  i  ■Papurtwnt  of  Enorgy 

ChiuDter  9    Authority  citations 

revised...].! 38422 

901.102    Remei. 38422 

902.100  Redesignated  as 
902.101  and  amended. 38422 

902.101  Redesignated  from 
902.100  and  amended. 38422 

904.601-70    <l>K3Kil)  revised. 38422 

912.300— 912id04  (Subpart  912.3) 

Revised..^.. 38422 

913.505-1  (Subpart  913.5)  Re- 
vised.  « 38423 

913.505-2    Ronoved. 38423 


ia.)tfviaeA. 38423 

Rev|i»ed. 38423 

Add^ 38423 

(a)  ended. 38424 

Revised. 38424 

Reading  and  (a)  re- 
4 38424 


915.612 

915.613 

915.807 

915.808 

917.504 

917.505-70 
viscdL 

917.505-7ii    dU)  and  (c)  revised; 

(d)  and  U)  added. 38424 

919.501    Revjieed. 38425 

919.602-1        (Subpart        919.6) 

Added....... 38425 

919.702-2    Ailded. 38425 

919.705-5    ln%5)  added. 38425 

952    Table  ol  contents  correct- 
ed.  „ 38425 

952.204-2   Attended. 38425 


Noxc 


ndlCTitM  1988  page  numben. 


952.209-72    Amended. 38425 

952.212-70    Revised. 38425 

952.212-71    Revised. 38426 

952.219-9   Amended. 38426 

970.0404-4    (aKl)  revised;  (aX2) 

removed. 38426 

970.1901    (i)  added. 38426 

970.5204-13    Amended. 38426 

970.5204-22    Note  A  revised. 38426 

970.5204-33    Revised. 38426 

971.103   (a)  (3)  and  (4)  added. 38427 

Chairtor  10 — Papurtwut  off  tho 
Troosury 

1033.103  (Subpart  1033.1) 
Added. iiTTi 

Chaptor  12 — Dopartmont  off 
Transpoftatien 

Chapter  12    Revised;  interim. 44525 

Chaptor  18 — Nofional  AoronouHcs 
and  Spuco  Administrotiofi 

1801.105-1    Revised. 46765 

1801.602-3    Added. 180S6 

1801.670    Revised. 46765 

1805.202    Revised. 46766 

1807.103    (bK2f revised. 46766 

1807.7102  (a)/introductory  text 
amended;  (dXl)  removed; 
(d)  (2)  and  (3)  redesignated 

as  (d)  (1)  and  (2) 46766 

(c)  revised .......... . laoM 

1807.7105  (a)  amended. ISBSe 

1807.7106  Introductory  text 
and  Table  7-1  heading  re- 
vised.  isose 

1808.302    Removed. 46766 

1809.106-7204    (aX2Xii)  amend- 

ed.  46766 

1812.1()4^70    (b)  amimd^^ 

1813.204-1813.205    Added. 46766 

1815.407-70    (a)  revised. IMM 

1815.413-2    (e)  amended. 46766 

1815.502—1815.570         (Subpart 

1815.5)    Revised. 1S0S6 

1815.613-71    (aXl)  introductory 

text  revised. 130S7 

1815.970    (f)  introductory  text 

revised. 46766 

1918.001    Revised. U 

1819.202-4    Added 11 

1819.205-5    Removed. 11 
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ISA— UST  OF  Cft  SECTIONS  AFFECTED 


CHANGES  OaOBER  1,  19fl7  THROUGH  APRIL  29,  1988 


TITLE  48  Chaptar  18— Con.  Pue 

1819.402    Removed.... ISOSt 

1819.470   Removed. IMSS 

1819.50^-2    Removed. IMM 

1819.602-70    Revised. ISOM 

1819.809-1    Revised. IMSt 

1819.810  Removed. laon 

1822.302        (Subpart        1822.3) 

Added. i3on 

1822.403-4-1822.406-13      (Sub- 
part 1822.4)    Added. IMSt 

1825.402    Revised. 13089 

1827.371    Revised. 1S099 

1827.374-1    (f )  removed:  (g)  and 
(h)  redesignated  as  (f)  and 

(g):  new  (g)  revised. 11059 

1827.404—1827.409         (Subpart 

1827.4)    Revised 46767 

1829.170    Removed. 1S059 

1829.203        (Subpart        1829.2) 

Added. ^ im99 

1830.101    Revised. 46769 

1830.201-5      (Subpart      1830.2) 

Added. 46769 

1830.304  (Subpart   1830.3)    Re- 
moved.  46769 

1831    Revised. 46769 

1832.111-70    (d)  revised. 46769 

Revised. iao99 

1832.501-170    Removed. 46770 

1832.705-270    Revised. 46770 

1832.908        (Subpart        1832.9) 

Added. isoM 

1836.370    Revised. 46770 

(b)  amended. isoM 

1836.770    Removed. 46770 

1837.106    Removed. 46770 

1837.205-73    Amended. ISOM 

1842.270    Added. isOM 

1849.101-70    (a)      introductory 

text  revised laoM 

1851.7001—1851.7005     (Subpart 

1851.70)    Removed. iMM 

1852.103-70    (a)  revised. laOM 

1852.208-7000—1852.208-7001 

Removed 46770 

1852.208-7002    Revised. 46770 

Revised. 46770 

Revised. 46770 

Revised. 46770 

Revised 46771 

130M 

ISOM 


1852.208-7007 
1852.208-7008 
1852.208-7009 
1852.208-7010 
1852.216-7  Amended... 
1852.216-26    Removed.. 


1852.216-770    Removed ISOM 

1852.219-70    Added isOM 

NoxK  laMlaM  indicates  1988  page  numben. 


1852.219-71    Added. ISOftI 

1852.222^70    Revised. iSOfti 

1852.222-71    Revised. ISOfti 

1852.223-3    Removed. 46771 

1852.223-370    Removed. 46771 

1852.227-14    Added. 46771 

1852.227-19    Added. 46771 

1852.227-70    Revised. 1S0*1 

1852.227-74-1852.227-81 

Correctly  removed. 47936 

1852.227-83    Correctly  re- 
moved.  ...... ..............  47936 

1852.227-86    Added. 46771 

1852.231-70—1852.231-71 

Removed. 46772 

1852.232-1    Removed. ISOM 

1852.232-2    Removed. ISOM 

1852.232-4    Removed. ISOM 

1852.232-7    Removed. ISOM 

1852.232-10    Removed. ISOM 

1852.232-16    Removed. ISOM 

1852.232-16-70    Added. 46772 

1852.232-25    Added. ISOM 

1852.232-71    Revised. 46772 

Removed. isOM 

1852.232-73    Removed. ISOM 

1852.232-74    Removed. ISOM 

1852.232-77    Introductory    text 

revised. ISOM 

1852.232-78    Revised. 46772 

Removed. isOM 

1852.232-79    Introductory    text 

revised. ISOM 

1852.232-80    Added. 46772 

1852.232-1670    Removed. ISOM 

1852.235-72    Introductory    text 

revised isOM 

1852.236-70    Revised. 46772 

1852.236-71    Revised. 46772 

1852.236-72    Added. 46773 

Introductory  text  revised. ISOM 

1852.243-70    Revised. 46773 

18^2.245-70    Revised. ISOM 

1852-245.71    Introductory    text 

revised isoM 

1852.245-72    Introductory    text 

revised. isOM 

1852.251-70    Removed. ISOM 

1853.201    Removed. 46773 

1853.242-70    (f)  added. ISOM 

1853.246    (a)  amended. 46773 

1853.251    Removed. ISOM 

1870.103    Appendix    I    amend- 
ed.  1] 
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Chaptsr  M    Paportwirt  of  Housing 
and  Urbon  D«v»lopin«nt 

24O1.6O1-70    Redesignated      as 

2401.601-71;  new  2401.601-70      f^ 

added..,.. 47396 

Eff.3-4-i« rn7 

2401.601-71!  Redesignated  as 
2401.6011-72:  new  2401.601-71 
redesigtiated  from  2401.601- 

70 « 47396 

Elf.  3-4-M 71i7 

2401.601-72  Redesignated  as 
2401.6011-73:  new  2401.601-72 
redesignated  from  2401.601- 

71 ±L 47396 

Ef f .  3-4-M 7H7 

2401.601-73  Redesignated  as 
2401.60(11-74:  new  2401.601-73 
redesigojated  from  2401.601- 

72 ,y 47396 

Eff.3-4-(ll 71t7 

2401.601-74^  Redesignated  from 

2401.60IL-73 47396 

2402.101    Amended. 47396 

Eff.  3-4-8$ 71i7 

Choptor  38— Dopartiiwnt  of  Justko 

2804.7001  Ca)  and  (b)  re- 
moved...^ 1M21 

(a)    and!    (b)    correctly    re- 
moved.  iitM 

2804.7002  Revised. IHII 

2806.501    (A)  revised. 42295 

2832.7000-^2832.7001     (Subpart 

2830.70)    Heading      amend- 
ed.  ,. 12421 

2832.7000  Revised. 12421 

2832.7001  Revised. 12421 

2832.7002  Removed. 12421 

2852.232-70^2852.232-78 

Removed. 12422 

Chaptor  S9— Dopartmonl  of  Labor 

2901  Regillations    at    51    FR 

40372  cttifiimed. 

2902  Regulations    at    51    FR 

40373  ctefirmedL 

2902.101    i^nended... 

2903  Regulations    at    51    FR 

40373  cdiofirmed. 

2905    Regulations    at    51    FR 

40374  confirmed. 

NoxK  liMl^w  indicates  1988  page  numben. 


Pase 
2906    Regulations    at    51    FR 

40374  confirmed. 

2909    Regulations    at    51    FR 

40374  confirmed 

2913  Regulations    at    51    FR 
40374  confirmed. 

2914  Regulations    at    51    FR 
40374  confirmed. 

2915  Regulations    at    51    FR 
40374  confirmed..... 

2916  Regulations    at    51    FR 
40374  confirmed. 

2917  Regulations    at    51    FR 

40374  confirmed. 

2919    Regulations    at    51    FR 

40375  confirmed 

2919.202-1    (a)  amended. 

2933    Regulations    at    51    FR 

40375  confirmed. 

2943    Regulations    at    51    FR 

40376  confirmed. 

2943.301    Amended. 

2949    Regulations    at    51    FR 

40376  confirmed. 

Chaptor  57 — ^African  Povolopmont 

FounflQtioii 

Chapter     57    Chapter     estab- 
lished.  S578 

5706    Added. SS78 

Chaptor   63 — Dopartmont    of   Trans- 
poftation   Board   of  Contract  Ap- 


Chv>ter     63    Chapter     estab- 
lished.  48630 

6301  Added  (regulations  trans- 
ferred from  41  Part  12-60) 48630 

6302  Added  (regulations  trans- 
ferred ftt>m  41  Part  12-60) 48631 

Title  4»—Pnpoaed  RntUa: 

1 MM 

3 108,4417 

5 42519 

am 

7 140 

10 100 

14. 41390 

0014. 0704 

18 41390 

0014 

17 0014 

19 

32. 
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Title  48— iVcyMWM/  Rule*— Con.       Pwe 

28. MM 

30 41474 

31 41474.  49043 

32. V94 

114 
..11799 
37595 
~1I7M 
41390 


37„. 
43... 
45... 
47... 
52... 


53.. 


207.. 
208.. 
210.. 
215.. 


M14,99M,1t7Wk1ini 

41390 

1S14 


.10129 
..2S14 


217.. 
223.. 


..•».  2914,  M19,  fnt,  II 


.M1« 
.S7M 


225.. 


228.. 
232.. 


■  tti^ 


242.. 
245.. 


.48549 

991 

..„37M 
.47427 


252.. 


.48549 


404.. 


991, 2914, 3794, 4044, 10129 
749 


428.. 


432- 


436.. 
437.. 
439„ 


442.„. 
445.... 
446.... 
447.... 
452.... 
508.... 
514.... 
515.... 
525.... 
652.... 


.749 
.749 
.749 
.749 
.749 

749 

749 

749 

749 

749 

749 

.48729 


.2919 
.2919 


553.. 


807.. 
852.. 


.42125 
.42125 
.48729 
....9191 


.9391 


916.. 
931.. 
952.. 


.11119 
,.11119 
.11119 


NOXK 


indicates  1988  p«ce  numben. 


970.. 
1033.. 


PMe 

....7119 
.48729 


1246.. 
1409.. 
1415.. 
1428.. 
1452.. 


.48301 
.48301 

!48301 


1505.. 
1506.. 
2409.. 


2412... 
2413... 
2415... 
2416... 
2417... 
2424... 
2427... 
2432... 
2434... 
2437... 
2442... 
2446... 
2451.. 


2452.. 
2453.. 


2470.. 
5215.. 


...194B 
...11919 
...11919 
.46560 
.46560 
.46560 
.46560 
.46560 
.46560 
.46560 
.46560 
.46560 
.46560 
.46560 
.46560 
.46560 
.46560 
.46560 
.46560 
.46560 
.48550 


5252.. 


.48550 


5706.. 


.47033 


TITLE  49— TRANSPORTATION 

SubtHI*  A— Offics  of  Hm  SMr«tary 
of  Transportartion 

1.45  (aX4)  reviled. 46365 

1.46  (ff )  and  (gg)  revised. 47007 

1.47  (q)  added. 10X51 

1.48  (gg)  added.. 46365 

(ff )  added. 46479 

Technical  correction. 47097 

(cc)  revised;  (dd)  ad  (ee)  re- 
moved.  10X51 

18   Added. mm 

18.10   (aK3)  added. 

18.20  (d)  added 

18.21  (J)  and  (k)  added. 

18.22  (c),  (d),  and  (e)  added. 

18.24  (b)  (8).  (9),  and  (10)  and 
(cK3)  added. 

18.25  (g)      (4)      through      (7) 
added 

18.31    (d)  added. 

18.36    (J)  through  (t)  added. 

18.40    (cKl)  added.... 
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18.41    (f)  added. mv 

23  Authoritjr  citation  revised. 39229 

23.45    (e)       amended;       (fK3) 

added:  (0X4)  revised. 39230 

23.47    (e)  revised;  (f )  added. 39230 

23.61— 23.691  (Subpart  D)  Au- 
thority dtation  removed. 39229 

23.61  (a)  aQd  (b)  amended. 39230 

23.62  Amended. 39230 

23.63  Revised. „  39231 

23.61—23.69  (Subpart  D)  Ap- 
pendix A  amended. 39231 

24  Added;  interim. 47997 

Technical  plDrrectlon. 467 

25  Authority  citation  revised. 48027 

Removed;  eff.  4-2-89 48028 

25.1  Headinc  revised;  (a)  and 
(b)  redetosnated  as  (a)  (1) 
and  (2);  introductory  text 
designated  as  new  (a)  intro- 
ductory text;  new  (a)  head- 
ing and  (lb)  added. 48027 

Revised;!  Interim. 39057 

Added...^ W1 


29 
31 
92 


Added.. 


.4171 


SpMlal 
D«port- 


Chpptor     I  [|R>March 
Frograim !  'Admlnittraflon, 
uMiit  of  Transportation 

172.101    Table  amended;  appen- 
dix ef f  ecjtive  date  suspended 

Inpart...^ 41303 

Table  corrected;  CPR  correc- 
tion.  n4« 

190   Authority      station      re- 
vised.  ii. ;: itss 

190.209    (a)(1)  revised. 1485 

190.227   (a)  revised. i«as 

192    Authority      citation      re- 
vised  _ 16S5 

192.3    Amended. 1635 

192.59    (aKI)|    and    (bKl)    re- 
vised.  i.. 1615 

192.161    (f )  rtvlsed. 1635 

192.177    (a)(il)  amended 16S5 

192.191    (b)  revised. 1635 

192.281    (exa)  amended. 1635 

192.355    (b)    introductory    text 

revised...... 1635 

192.503    (aXl)  revised. 1635 

192.507    Heading  and  introduc- 
tory text  revised. 1635 

Note  MMm  Indicates  1988  page  numben. 
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192.509  Heading  and  introduc- 
tory text  revised. . 1635 

192.625    (g)  removed. 1635 

Chaptw  III— Fodoral  Highway  Ad- 
ministration, Popartwnt  off  Trans- 
portation 

301.60    Removed. 

386  Authority  citation  re- 
vised.  

386.1  Amended....... 

386.2  Amended......] 

386.11    (a)  nomenclature 

change , 

386.48   Nomenclature  change 

386.54    (bX6)  revised. 

386.72  (b)  (1)  and  (2)  amend- 
ed.  

387.5    Amendment    at    51    FR 

33856  confirmed. 12160 

387.15    Amendment  at  51   FR 

33856  confirmed. 12160 

389  Authority  citation  re- 
vised.......  ............... 

389. 1    Amended. 

389.3  Amended. ....... 

389.5    Amended ... 

389.7  Amended 

389.1 1    Amended. 

389.13   Nomenclature  change...... 

389.17    (b)  nomenclature 

change 

389.25    Nomenclature  change...... 

389.27    (b)  nomenclature 

change 

389.29   Nomenclature  change 

389.31    (a)  nomenclature 

change;  (bXl)  amended. .... 

389.33    Nomenclature     change; 

(a)  revised. 

389.35    Nomenclature     change; 

(a)  amended. 

389.37  Nomenclature  change 

389.38  Removed. 

395  Authority  citation  re- 
vised.  41721 

396.1  Revised. 41721 

(a)  introductory  text  correct- 
ed.  44520 

395.2  (aX9)  added. 41721 

395.3  (b).  (c).  and  (e)  revised.. 41721 

395.8  (d)  and  (IXIXU)  revised; 
(1X1)  introductory  text  re- 
published.  41721 
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ISA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANOES  OCTOBER  1,  1987  THROUGH  APRIL  29,  1988 


TITLE  49— Con. 

Chaptvr  V— National  Highway  Traf- 
fic Safoty  Administration,  Doparl- 
mont  of  Transportation 

533.5    (a)  Table  U  and  (d)  re-      f^ 
vised. 1 1090 

541  Appendix  A  revised;  Ap- 
pendix A-I  removed:  Appen- 
dix A-n  redesignated  as  Ap- 
pendix A-I  and  revised. 134 

Appendix  A  amoided. ias74 

544  Appendixes  A  and  B  re- 
vised.  1«M 

565  Authority  citation  re- 
vised.  1014 

565.4    (b)  Table  I  amended. lOM 

571.105  Amended. tXOO 

571.106  Petition  denied 46479 

571.108    Amended. 38428 

PeUUon  denied. 46480 

Heading  and  text  corrected. 48691 

Petition  denied. 9944 

571.121    Amended. 79S7,  tMI 

571.204    Revised. 44897 

571.208  PeUUon  denied. 42440 

Amended ........ 44908 

Petitions  denied. 5579 

Amended........ tTM 

571.209  Amended. 44912 

Petitions  denied. 5579 

571.213    Amended.... 17M 

571.218   Amended;     eff.     10-3- 

88 1  int 

Appendix  corrected. 11S39 

571.301   Amended. 1204 

572.31  (a)  introductory  text  re- 
published; (a)  (1)  and  (3) 
and  (b)  revised. VM 

572.33  (bXlKl)  revised. 5745 

572.34  (a),  (b).  and  (cK2)  re- 
vised.  1765 

572.36    (b)  revised.. I7«S 

572.36   (b)  through  (f)  and  (h) 

revised. t7«5 

Chaptor  VI — Urban  Mast  Transporta- 
tion Administfotion,  Popuilmont  of 
Transportation 

661  Authority  citation  re- 
vised.  415 

661.7    Appendix  A  revised. 415 


Chaptor  VII— National 
Passongor 

701.8    Added. 


..5581 


NoiK 


indicates  1988  pace  numben. 


Chaptor  X — Intorstato  Commorco 
Commission 

1001    Authority     citation     re- 
vised.  4156 

001.5    Added;  interim. 4154 

002.1  (a)    and    (c)    amended; 

(f  K6)  table  revised. 46481 

002.2  (f)  revised. 46481 

002.3  (d)  (2)  through  (4)  re- 
vised  46483 

003.2  Amended. 4451 

003.3  Amended. 1M94 

007    Authority     citation     re- 
vised.  46483 

007.5  (f )  amended. 46483 

011.2  (aK8)  revised. 45637. 

46774.  48440 
(aK8)  revised. 

011.6  (1X5)  revised. 

011.8    (cX3)  added. 45637 

(c)  (4)  and  (5)  added....'; 46774 

(cX2)  revised. 48440 

(cX3)  revised.. 1401 

039.14    (CX6)  added. 37971 

043.4  Revised. 10994 

052.3  Revised. 45966 

103.3   (d).  (k).  (1)  and  (m)  re- 
vised.  46483 

104.3    (a)  and  (b)  amended. 10095 

111.3  Amended. 10094 

111.4  (b)  amended. 10094 

113.7  (e)  amended. 10094 

(a)  amended. 10094 

Amended. 10094 

(b)  amended. lOOH 

(f )  amended. 10094 

Amended. 10094 

(b)  amended. 10094 

(d)  amended........................  10094 

(b)  amended.............. 

Amended. 

(aXl)   and  (d)  amend- 


113.12 

113.13 

118.4 

130.2 

131.8 

131.9 

132.1 

132.2 

136.2 

137.1 

ed... 
139.7 
143.5 


Amended. 

Amended. 

150   Authority     citation     re- 
vised.  

Authority  citation  revised.. 
1150.10    (b)  amended. 46483 


10094 
10094 

.46483 
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12S 


FMe 

(b)  and  (g)  amended. lOOM 

1150.32  (d)  lidded;  interim.. ...406 

Heading  rdvised. SNS 

1150.33  (g)  revised;  interim. 4UH 

Heading  revised;  (h)  added. 

1150.34  Heading  added. 

1150.35  Adi^ed. 

1152  Authoklty  citation  re- 
vised.— »» 46774 

1152.24  (a)  amended. lOOM 

1152.25  (eXl)  revised. 45637, 

46774.48440 
(eX  1 )  revised. . 3401 

(c)  (2)  and<|4)  amended. lOOM 

1152.27    (a)  ttihrough  (g).  (hX7), 

(J),  and  0)  (1)  and  (2)  re- 
vised.— U 48440 

1152.29  (bKl)  (i).  (U)  and  (iii). 
(6)  and  (T),  (e).  (f)  and  (g) 
added;  W)  (1)  introductory 
text,  (2)  and  (4)  amended; 

(cX2)  an4  (dX2)  revised. 46774 

1152.40    (b)  Hnended. lOOM 

1152.42    (a)  ttnended.... lOOM 

1152.50    (dX^Xiil)  amended. 46775 

(a)  redesignated  as  (aXl); 
(aX2)  ad&d;  (dX3)  revised.....  48443 

1154.6   (a)  amended. looM 

1160   Autho^ty     citation     re- 

vised-......ii 37317 

1160.13    Re^ed. 1SM9 

1160.64    (b)  ^<^vised. 46483 

1160.71  (bXl)  removed;  (b)  (2) 
and  (3)  redesignated  as  (b) 
(1)  and  (|9);  heading  and  (a) 

(1)  and  (i)  revised;  interim.....  45828 
(bXl)  remORral,  (bX2)  and  (3) 

redesignalion  as  (bXl)  and 
(2).  headiiig  and  (aXl)  and 

(2)  revisiMi  confirmed. lOSM 

1160.71a   Added;  interim. 45828 

Addition  confirmed.... lOSSi 

1160.75  (d)  removed;  (e) 
through  rtn)  redesignated  as 

(d)  through  (1);  interim. 45828 

(d)  removd  and  (e)  through 
(m)  redjesignation  as  (d) 
through  H)  confirmed. 105M 

1160.76  (aXlXi)  introductory 
text,  (ii)  introductory  text 
and  (iii)  Introductory  text, 

and  (iv)  nevised;  interim. 45828 

(aXlXi)  introductory  text.  (U) 
introductory  text  and  (lli) 

indicates  1988  page  numben. 


NOTK 


introductory  text  and  (iv) 

revision  confirmed. I0SS6 

1160.88  Heading  revised;  inter- 
im.  45829 

Heading  revision  confirmed. IMM 

1160.92    (d)  revised;  interim. 45829 

(d)  revision  confirmed. lOSM 

1160.95  Introductory  text  and 
(aX3)  revised;  (a)  introduc- 
tory text  and  (4)  amended; 
(a)  (5)  and  (6)  added;  inter- 
im.  45829 

Introductory  text  and  (aX3) 
revision,  (a)  introductory 
text  and  (4)  amendment, 
and  (aX5)  and  (6)  addition 
confirmed. 10S36 

1160.96  Redesignated  as 
1160.97;  new  1160.96  added; 
interim. 45829 

Redesignation  as  1160.97  and 
new  1160.96  addition  con- 
firmed.  1053* 

1160.97  Redesignated  as 
1160.98;  new  1160.97  redesig- 
nated from  1160.96;  inter- 
im.  45829 

Redesignation  as  1160.98  and 
new  1160.97  redesignation 
from  1160.96  confirmed. 10SS* 

1160.98  Redesignated  as 
1160.99;  new  1160.98  redesig- 
nated fnnn  1160.97;  inter- 
im.  45829 

Redesignation  as  1160.99  and 
new  1160.98  redesignation 
from  1160.97  confirmed. 10884 

1160.99  Redesignated  as 
1160.99a;  new  1160.99  redes- 
ignated from  1160.08;  inter- 
im.  45829 

Redesignation  as  1160.9i>a  and 
new  1160.99  redesignation 
from  1160.98  confirmed. iOS3t 

1160.99a   Redesignated       from 

1160.99;  interim.... 45829 

Redesignation  from  1160.99 
confirmed. 10SS4 

1160.107—1160.114  (Subpart  O) 

Added. 37317 

1161.5   Amended. lOOM 

1162.2  (c)  revised;  (eX4Xil) 
amended. 46483 

(b)  amended. 

1162.3  (aX2)  amended... 
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ISA— UST  OF  CR  SECTIONS  AFFECTED 


CHANGES  OaOBER  1,  1987  THROUOH  APRIL  79,  1988 


TITLE  49  ChoptM'  X— Con.  Pace 

1162.6    (c)  amended. 10016 

1165    Removed.. 37317 

1169.3    Amended. 46484 

1169.6  (b)  amended. 10097 

1169.23    (a)  amended. 10097 

1169.32   Amended. 10097 

1170.3   (e)  amended. 10097 

1170.7  (c)  amended. 10097 

1171.5    (a)  revised. 46484 

1177.3  (c)  revised. 46484 

1180.4  (cKl)  revised. 46484 

1180.41  (d)  revised. 46484 

1181  Revised................. ..............  40S2 

1182.1  (b)  amended. 46484 

(eKl)  amended. 10097 

1182.2  (c)  amended. 10097 

1182.4  (c)  (1)  and  (2)  amend- 
ed.  10097 

1182.5  (cKl)  revised. 46484 

(e)  amended. 10097 

1183.1    (b)  amended. 10097 

1183.4  (b)  amended. 10097 

1183.5  (b)  amended. 10097 

1186.3  Introductory             text 
amended. 10097 

1186.7  Amended. 10097 

1186.1  Revised. 

1186.2  Revised. 

1186.5    Revised..... , 

1186.8  Revised. 

1186.9  Added..... 

1206.2  Amended 

1249.3  Revised. 40X9 

1312  Authority     citation     re- 
vised.  39536 

1312.30    (cX5)  revised. 39536 

(cX5)  introductory  text  cor- 
rected................  .....................41560 

(cK5)  revised. 

1312.41    Removed....... ... 

1313  Revised. 

1320.2  (g)  redesignated  as  (h); 

new  (g)  added. M91 

1320.3  (c)  amended. 4991 

1331    Authority     citation     re- 
vised.  10097 

1331.3    (b)  amended. 10097 

Title  49— Proposed  RuUk 

7 42688 

24 45667 

27 36803 

31 36968 

80 4IM 

NoiK  BaMlaM  IndkatM  1988  page  numben. 


Pwe 

171—179  (Subchap.  C) 42772 

11441 

171 4MS,  1  lao 

173 46510. 46511 

177..,..............^^^^^^^^^^^^  1M16 

19X 1041,  I04S,  16Mt 

383 47326 

2M,  11994 

391 45204 

4t11 


531.. 


533., 


544... 

571... 


^mt»,  ISMI 

43866 

1M1 


572.... 
575.. 
701.. 
840.. 


7M,  934,  9M»  IMS,  Xa9, 
7W4,Sm,  11106,11047 


38488, 

41475. 43628. 49033.  49038 
.41*, 


3114^  S9M,  49M, 


.tl94,S7n 

49038 

46381 

lino 


1000-1332  (Ch.  X) 38112 

1003 30841 


1011.. 
1030.. 
1041.. 
1048.. 


.30941 


.1SS, 
.1SS, 
.1M, 


1049 

1056 

1000 41748 

1150 37350.  42466 

1181 80041 

1185 11441 

1186 80041 

1201 S0>7, 10410 

1312 39549. 43091 


1314.. 


.39549 


TITLE  5fr-WILDUFE  AND 
nSHEMES 

Choptw   I— Unltod   SfotM   Hsh   and 
WIMNfa    SmvIm,    Popurtwwnt    off 


10   Authority  citation  revised 

10.1    Amended. 

10.22   Introductory     text     re- 
vised.  

14    Authority  citation  revl8ed...43278, 

45341 

14.81-14.82    (Subpart    H)    Re- 
vised.  45341 

14.83    Ronoved........ .......45341 


CHAN) 
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IGES  OaOBER  1,  1987  THROUGH  APRIL  29,  19M 


eamei 
taUe 


Pace 

14.101— 14.2Cf4       (Subpart       J) 

Added..... 43278 

Effective  dHte  deferred. aM4 

Supplemental  information.... t7«s 

Eff.  2-8-88.. 190a 

14.103    Correpted... 46019 

14.105    (a)  cMrected.... 46019 

17.11  (h)  tame  corrected. 36776 

(h)  table  i|nended;  eff.  11-2- 

87 L 36780 

(h)  table  aiitended 37423. 

I             42068.  42662.  46085 
(h)  table  amended. SS70 

17.12  (h)  taWe  amended. 37420, 

1440.  42071.  42657.  44401. 

46087 
(h)  table  amended. 3S«5, 

UV.  4639, 10SM,  Un%  116IS 
17.42    (d)  adlded. 42662 

17.95  (e)    taw    correctly    re- 
vised.  \» 36776 

17.96  (a)  amended. 41440. 42657 

20    Frameworks 37147 

20.105    Seasonal    hunting    ad- 

Justment^v 37151.  46088 

20.108    Amended. 37152 

20.110    SeasOtud    hunting    ad- 
justment^  43309 

23    Authoritjy  citation  revised. 48821 

23.23    (f )  t«ble  amended. 48821 

Procedures., »»45 

Procedures  corrected. 1M«7 

23.62    (h)  revised. 96n 

32.12    (fKllHiii).  (iK2Kiv). 

(kK3KiliX      (q)(4)(il)      and 

(hhK5Ki)  removed. 37791 

(dKlMvi),  iiXU)  (iv),  (v).  and 
(vi)  and  1 12)  (li)  and  (iii). 
(iK2)  (V)  through  (vii).  (kK3) 
(iv)  and  (V).  (q)  (1)  through 
(7)  and  new  (4)  (iii)  through 
(v).  and  <tih)(5)  (U)  and  (iii) 
rede8ign4ted  as  (dKlKvil). 
(fKll)  (iii).  (iv).  (V)  and  (12) 
(iii)  and  (U),  (iK2)  (iv) 
through  <vi),  (k)(3)  (ill)  and 
(iv).  (q)  (2)  through  (8)  and 
new  (4)  (il)  through  (iv).  and 

(hhM5)  (i)  and  (ii) 37791 

(bK8),  (d)(lKvi),  (eKlKix)  and 
(3Kix),  (fX7Xv).  (10)  (iii) 
and  (iv).Mand  (13Kv).  (iKl) 
(V)  and  (vl),  (l)(l)(iv),  (qMl). 
(2Kv).  (3)  (tv)  and  (v).  new 


NOVK 


ndlcates  1988  page  numben. 


12S 


Fate 


(4Xv).  (8)  (iv).  (V)  and  (vi). 
(8X2XV).  (UX2XV).  (vXlXiv), 
(aaX7).  (bbX3)  (iU).  (iv)  and 
(V)  and  (llXlXiv)  added. 37791 

(dXl)  introductory  text.  (fXl) 
introductory  text  and  (ii). 
(2).  (3).  (4)  introductory 
text,  (5)  introductory  text, 
(iii)  and  (iv).  (6)  introducto- 
ry text.  (il).  (iii).  and  (vi).  (7) 
introductory  text.  (8)  intro- 
ductory text  and  (iv).  (9)  in- 
troductory text  and  (v),  (10) 
introductory  text.  (12)  intro- 
ductory text,  new  (iii)  and 
(iv).  (13Xii).  (14).  (15)  intro- 
ductory text.  (ii).  (iv)  and 
(vii).  (g)  (1)  and  (3). 
(hXlXviii)  and  (2XvU), 
(iXlXU),  new  (2Xvi),  (3Xiv), 
(4)  (U)  and  (ill).  (JX3).  (kX2) 
and  new  (3Xiv).  (1X2)  (i).  (ii) 
and  (iii).  (mXl)  (U)  and  (iii), 
(oX2).  new  (qX5Xv).  (6Xiv), 
(7)  (i).  (U)  and  (iii).  and 
(8XU),  (sXl)  and  (2X11), 
(tXl)  and  (2Xii).  (uXlXiii), 
(2)  introductory  text  and 
(iv),  (3)  introductory  text 
and  (iii).  (vXSXiii).  (wXlXU) 
and  (2XU).  (zXl)  introducto- 
ry text  and  (2).  (aa)  intro- 
ductory text  and  (1).  (bbXl) 
introductory  text  and  (i). 
(2Xiii).  (3XU)  and  (4Xil). 
(ccXlXiv).  (2Xlii).  (ddXl). 
(2Xi).  (3Xv)  and  (5X1).  (ee), 
(ff)  introductory  text  and 
(2).  (ggX2).  (hhXlXiv), 
(3Xiii).  new  (5X1),  (8X1)  and 
(13Xiv).  (UX2).  (llX2Xiv), 
(3Xiv)  and  (4XU), 
(mmX2Xi).  (3Xi).  (5Xiv), 
(6Xiii)  and  (7Xiii), 
(nnXlXii).  (2)  and  (3). 
(OOX7).  (qqX5Xiii)  and  (6). 
(rrXlXiii).  (2XU)  and  (3Xii) 
and  (88)  revised. 37791 

(hXlXviU).  (bbX3Xiii),  (ddXl), 
and  (llXlXiv)  correctly  des- 
ignated;   (t)    heading    and 

(vX5Xiii)  corrected. 41388 

32.22  (1X3),  (qX6)  (ill)  and  (iv). 
and  (ccX2)  removed;  (q)  (1) 
through  (6)  and  (ccX3)  re- 
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TITLE  50  Oioptsr  I— Con.  Pwe 

designated      as      (q)      (2) 
through  (7)  and  (ocK2) 37795 

(aK4Kyl).  (dKlXUl).  (2KvU). 
and  (4KvU).  (hXlKUl). 
(2Kv).  and  (4).  new  (qKl). 
(sX3).  (aaXlKlv).  and 
(qqK3)  added. 37795 

(aKl)  and  (4Klv),  (bXl).  (dK2) 
(Ul)  and  (iv).  (4X111).  and  (5) 
(U)  and  (ill).  (eK4KU)  and 
(10X11).  (hX2Xll)  and  (3)  (U) 
and  (ill).  (1X2).  (n),  new 
(qX4)  (i)  through  (ill).  (6)  (1) 
and  (il).  and  (7)  (1)  and  (111). 
(uXl).  (xX6).  (aaXl)  intro- 
ductory text  and  (11).  (ccXl). 
(ddXl).  (4)  introductory  text 
and  (6)  introductory  text 
and  (11).  (ffX6).  (JJX2XU) 
and  (3).  and  (UXIXI)  re- 
vised.  37795 

(dX2Xili).      (aaXlXil).      and 

(ggX3)  corrected. i  41388 

32.32  (cXlXll).  (hX4).  (1X4) 
(ill)  and  (V).  (lX4)i 
(aaX2XU).  and  (88X4Xiv)  re- 
moved.  37796 

(cXlXUi).  (h)  (5)  and  (6).  (1X4) 
(iv).  (vi).  and  (vli).  (r)  (1) 
through  (7).  (v)  through 
(tt).  new  (zX2).  (aaX2Xill), 
and  (11)  (1)  through  (3)  re- 
designated as  (cXlXil).  (h) 
(4)  and  (5).  (1X4)  (ill),  (iv). 
and  (v).  (r)  (2)  through  (8). 
(w)  throiigh  (uu).  (zX3). 
(aaX2Xil).  and  (U)  (2) 
through  (4) 37796 

(dX2Xix)  and  (4)  (v)  and  (vi). 
(hX2)  (vi)  and  (vU)  and 
(5Xx).  (lX6XvU).  (oX4),  new 
(rXl).  (3XvU).  (4Xiv).  (7)  (vl) 
and  (vli).  and  (8Xiv). 
(tX2Xlli).  (uXlXlv)  and 
(2Xv),  new  (V).  new  (zX2). 
(dd)  (3)  and  (4).  (ggX2Xlv). 
new  (UXl).  (](]cX3).  (UX2) 
(vlil)  and  (ix).  and 
(rrX2Xiv).  (3Xv)  and  (4Xvil) 
added. 37797 

(aX3)  (U).  (ill),  and  (Iv).  (bXl). 
(dX2)  (11).  (vi)  and  (vU)  and 
(4)  (U)  and  (iv).  (hXl).  (2Xv). 
(3)  (U).  (iv)  and  (v).  (4)  (U). 

Noo:  laMfaM  indicates  1988  page  numbers. 


Page 
(V).  and  (vlil).  and  (5)  intro- 
ductory text,  (U).  (iv),  (V), 
(vi).  and  (vlil).  (1X1)  (U),  (ill). 
(V),  (3)  (iv)  and  (vli),  (4XU) 
and  (6)  (iv)  and  (v),  (J)  (4) 
and  (5),  (n)  (1).  (2).  and  (3), 
(qXl).  (rX4)  (11)  and  (lU).  (7) 
(1).  (Ul).  and  (iv).  and  (8XU1). 
(tXl),  new  (zXlXi)  and 
(3XU).  (bbX2XU).  (ffXl). 
(gg)  (1)  and  (4XU1). 
(I1X2XVU).  (3)  (iv).  (vl)  and 
(vU).  and  (4Xvl).  (ooXl)  (v) 
and  (vi)  and  (3)  (iv)  and  (v). 

(qq).  and  (rrXlXv)  revised. 37797 

(tXl)  correctly  designated. 41388 

33.5  (aXl).  (b)  and  (cX2)  re- 
vised.  14M 

33.8  (aXl).  (b)  Introductory 
text.  (dXl)  and  CeXl)  re- 
vised; (d>  (5)  and  (6)  added. 14M 

33.13  (b)  through  (1)  redesig- 
nated as  (c)  through  (m); 
(aXl).  new  (cXl).  (d).  (fXl), 
(gXl).  (hXl).  (1X1).  (1)  totro- 
ductory  text  and  (1).  and 
(mXl)  revised;  new  (b). 
(1X6).  (1X3).  and  (mX4)  . 
added. I4«r 

33.14  (aXl).  (dX2).  (fXl). 
(hX2).  and  (1X3)  revised. 14i9 

33.19  (aX7)  revised;  (aX8)  re- 
moved  1490 

33.22    (b)   (1)   and   (2).    (dXl). 

(eXl).  and  (fX7)  revised. 1490 

33.25  (aXl)  revised. 1490 

33.27  (aX  1 )  revised. 1490 

33.28  (b)  revised. 1490 

33.37    (a),  (b).  and  (c)  redesig- 
nated as  (b),  (c).  and  (e);    - 
new  (a)  and  (d)  added;  new 
(bXl).  (c)  (1)  and  (3).  and 
(eX2)  revised. 1490 

33.41    (gX  1 )  revised 1490 

33.44    (aXl)  and  (dXl)  revised. 1490 

33.46    (aXl).  (bXl).  (cXl).  and 

(eX2)  revised;  (aX7)  added. 1490 

33.51    (a)  (1)  and  (2)  revised;  (a) 

(3)  and  (4)  added 1491 

33.53    (c)  redesignated  as  (d); 

new  (c)  added. 1491 

33.55    (a)  (1)  and  (2)  revised 1491 

80    Authority  citation  revised 47571 

80.26  Added. 47571 
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ChaptM'  ll«-National  Marin*  HslMr- 
Im  SmvIc*,  Natfonal  Ocaanic  and 

Atnospnwic    AcMilnisiialion, 
partmsitl  of 


204.1    (b)  table  amended  (OMB 

numbesiB);     entries     trans-      page 

ferred  Ovm  604.1  (b)  table 36780 

(b)     tata|l0     amended     (OMB 

numbeb) 38233 

216.3    Amteded. Wit 

216.24   Pennlt         reauthoriza- 

•  tion....^.,.......... WW 

(e)  (1)  through  (5)  revised. WIS 

217.12    Aibended. 37153 

222.31  (Siifpart  D)    Added;  in- 

terim..|.f. 44915 

222.41  (Sabpart  D)  Redesig- 
nated !*8  Subpart  E;  Inter- 
im..— 1.. 44915 

227.72    (e)<|4KllKE)  added. 37154 

246    (Subduu^ter    E)    Heading 

revised.. ........... ........  45341 

246  Added. 45341 

254  Removed..... 36781 

267    Added- 37155 

285    Temporary  regulations MSI, 

11S10 

Chaptor  IBi  Intomational  Ragvkrtery 
Agondfi  (Hshing  and  Whaling) 

301    Plan  Approval 7S» 

Revised.;.* 108S7 

301.9    (c)  fMdded. 36941 

301.18   (b)  irevlsed. S11S 

301.20    (fXB)  revised.. SllS 

371    Inseajdon  orders 49017 

380  (SubdWter  D  and  Part) 

Added] S7M 

Chaptor  |Vl — Ftshory  Consorvafion 
and  Managomont,  National  Ocoan- 
ic  and  Ahnosphoric  Administiafion, 

DopartRMnt  off  Conmofco 

604    Removed. 36780 

604.1  (b)!  table  entries  trans- 
ferred   to    204.1    (b)    table 

(OMB  numbers) 36780 

611    Inseaaon  adjustments 37463. 

38428.  41303 
Specifications 37464.  41560 


NOXE 


>  Indicates  1988  pace  numben. 


Inseason  adjustment  correct- 
ed.  39329 

Temporary  regulations...43199.  44597 

Temporary  regulations  cor- 
rected.  46484 

Specifications....... .........741, 

S96^  SM 

Specifications  corrected... 2147 

611.1  (a)  revised. 1S41S 

611.2  Amended. 1S411 

611.3  (aKl)  revised. 1S412 

611.22  (a).  (bKl).  (c)  and  (d)  re- 
vised.  1W 

Technical  correction S401 

611.92  (b),  (cKl)  heading  and 

(1)  revised. 77W 

(cK2KliKA)  amended. 77tS 

611.93  (bXlKilKE)  removed 
and  Table  1  amended; 
(bXlKli)   introductory   text 

and  (A)  and  (ill)  revised. 45969 

Effective  date  corrected 48362 

630.5   (b)  and  (c)  effectiveness 

extended  to  10-31-88 42295 

638.2    Amended. 36781 

638.4  (aK2)  and  (h)  amended. 36781 

638.5  Introductory  text  amend- 
ed.  ,. 86781 

638.6  (bK2)  amoided. , 36781 

638.22    (aK2)  and  (c)  amended....  36781 
641.2    Amended 36781 

Corrected. 37799. 39537 

641.5  (h)  introductory  text  cor- 
rected.  37799 

641.8    (dXl)  footnotes  1  and  2 

amended 36781 

642    Temporary  regulations. 42296. 

47724, 49162,  49415 

Temporary  regulations. S401 

649.2    Amended. 46091 

649.4    (a)     (1),     (2)     and     (3) 

amended;  (d)  revised 46091 

649.7  (a)  Introductory  text  and 
(bK2)  amended:  (aX5)  re- 
vised; (c)  added. 46091 

649.20  (a)  amended;  (b)  and  (c) 
revised;  (f )  removed. 46001 

649.21  (aHl)  revised;  (a)  intro- 
ductory text,  (b)  Introducto- 

text  and  (4)  (i).  (U).  (Ui). 
land  (iv).  and  (cKl)  amended; 
(c)  introductory  text.  (1).  (2) 
and  (3)  and  (d)  redesignated 
as  (cKl)  Introductory  text. 
(1).  (U).  and  (iU)  and  (dKl); 
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TITLE  50  Oiaptw  VI— Con.  p^e 

new  (cKl)  Introductory  text 
amended;    new    (c)(2)    and 

(dK2)  added. 46091 

649.22    (bKl)  amended. 46091 

650    Temporary  regulations 44130 

650.4    (d)  revised. 46485 

650.22  (bKl)  correctly  desig- 
nated.  39537 

651.3  (c)  corrected. 37159 

651.4  (aKl)  corrected. 39537 

651.6  (e)  corrected 39537 

651.20  (bKl)  suspended;  (aK3). 
(bK4).  and  Figure  5  added; 
interim  emergency  ef  f .  to  3- 
31-88 577i 

651.21  (aK3)  introductory  text 
and  (4)  corrected;  (bK2Kii) 
correctly  designated. 39537 

651.23  (aKl)  table  corrected. 37159 

651.25    (a)  and  (b)  corrected. 37159 

852    Temporary  regulations 39921, 

47008 

Inseason  adjustments 49019 

Harvest  quotas „  Ma 

652.23    (bK2Ki)  revised. 44M 

653.7  (a)  (8).  (17)  through  (19). 
(21)  and  (22)  suspended;  (c) 
added;    interim    emergency 

eff .  to  3-30-88 ut 

(a)  (8).  (17)  through  (19).  (21) 
and  (22)  suspension  and  (c) 
addition  interim  emergency 
effectiveness  extended  to  6- 
28-88.„ 736S 

653.21  Suspended;  interim 
emergency  eff.  to  3-30-88 146 

Suspension  interim  emergen- 
cy effectiveness  extended  to 
6-28-88 73M 

653.22  (b).  (d)  and  (e)  suspend- 
ed; (f )  added;  interim  emer- 
gency eff.  to  3-30-88 244 

(b).  (d)  and  (e)  suspension  and 
(f)  addition  interim  emer- 
gency effectiveness  ex- 
tended to  6-28-88 7SM 

653.23  (a)  corrected. 36863 

Suspended;  interim  emergen- 
cy eff.  to  3-30-88 M« 

Suspension  interim  emergen- 
cy effectiveness  extended  to 
6-28-88 73M 

654.2  Amended. 36781.  36941 

654.3  (b)  amended. 36781 

Note  laMtaos  indicates  1988  page  numbers. 


PMe 

654.4  (bK2)  amended. .^ 36781 

654.6    (b)  amended. .....36782 

654.20  (c)  amended. 36782 

654.22  (aK2)   and   (b)   amend- 
ed.  36782 

654.23  (a)  amended. 36782 

655    Specifications 45197 

Specifications Mfi 

657    Added. 4fM 

661.1  Revised. 49020 

661.2  (a)  revised. 49020 

661.3  Amended. 49020 

661.21  (a)  amended 49021 

661    Appendix  n  amended. 49021 

663    Restrictions 37466.  38429 

Temporary  regulations 41304. 

L   '  42445,45455 

^Specifications M4 

HMestrictions Mt 

^k   Inseason  adjustments 37463. 

^^  38428.  41303.  42114 

^^ason  adjustment  correct- 

^^ ...39329 

S^Hfications 41560 

TeBprary  regulations 43199. 

m                   43917,  45342.  48691 
SpecSations MO 

672.2  ^Mended;  Interim  emer- 
gen^^f.  to  6-7-88 7940 

Corred^L. 9773 

672.3  (a)  IBped. 77S9 

672.5  (a)  (Hnd  (2)  revised. 49022 

Technical  ■rection. 991 

(aK3Kiv)  inBductory  text  re- 
vised; (aK3^^  (E)  and  (F) 
redesignatea^(aK3Kiv)  (F) 

and  (O);  ne^MaK3Kiv)  (E) 

and  (H)  and  (^(^ded. 77«0 

672.6  Added. .M 11296 

672.20    (aK2Kl)  redesignated  as 

(aK2KU);  (aK2)  introduct^ 
text.  (cKl).  (dK2)  aiid  (5Ki) 
and  (eKl)  revised;  new 
(aK2Ki)      added:      (fK2Ki) 

amended. 7740 

(aK2Kii)  introductory  text. 
(A)  and  (B).  (bKl).  (cK2)  (i), 
(U),  and  (ill)  (A)  and  (B) 
amended 7768 

672.22  (aKlKiU).  (2KiKB)  and 

(Hi)  and  (3Kvi)  amended 7741 

672.24  (b)  (1)  and  (2)  revised. 4*50 

(b)  (1).  (2).  and  (3)  (i)  and  (U) 

amended 7741 

675    Specifications... 37464 


\ 
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Tempon^  regulations 44597 

Temporary  regulations  cor- 
rected.*-  46484 

Specifications. SM 

Spedfioitlions  corrected. 2147 

Temponuy  regulations 417«,  7941 

.    Inseasoni  i^ustments. 12772 

675.5    (a)  U)  and  (2)  revised. 49022 

Technical  corredion 991 

(aXSXiv)  IntMductory  text  re- 
vised: UxSKiv)  (E)  and  (P) 
redediinated  as  (aXSKiv)  (F) 
and  (O);  new  (aXSXiv)  (E) 

and  (ED  and  (v)  added. .7761 

675.20  (b)  heading  and  (cXl) 
revlse<t  (bX3)  added:  eff.  in 

part  tol  12-31-89 45969 

Effective  date  corrected..... 48362 

681    Heading  revised. 47574 

681.1  Revji^ed. 47574 

681.2  Ammded. 47575 

681.4  ta)  (1)  and  (k)  amended: 
(bX2)  «x)  through  (ziv)  re- 
vised: <bX2)  (XV)  through 
(xxi)  adided. 47575 

681.5  (a)  introductory  text.  (1), 
(2),  andi(4).  (b)  introductory 
text,  i^d  (c)  introductory 
text  atdiended:  (bXl)  (iv). 
(V),  and  (d)  removed:  (bXl) 
introdiletory  text.   (i).   (U). 

and  m\  and  (2)  revised. 47575 

681.7  (a)  <1).  (7).  and  (12). 
(bXl)  Introductory  text.  (2). 
(3).  and  (4).  and  (cXl)  intro- 
ductory text.  (2),  (3)  and  (4) 

amended. 47575 

681.10    (bi  amended. 47575 

681.20  Ncimendature  changes....  47575 

681.21  Rcivlsed. 47575 

681.22  Nqi^iendature  change......  47575 

681.23  (b)  amended. 47575 

681.24  (a)  and  (b)  amended:  (O 

and  (dj  added. 47575 

681.25  Ncjuendature  changes....  47575 

681.26  (a)  amended. 47575 

681.27  (a]|.  (b).  and  (d)  intro- 
ductory text  amended. 47575 

681.28  (a)  introductory  text 
amended...............„....................47575 

681.30   Nc^endature  chimges....  47575 
681.32   NOanendature  change......  47575 

681.34  Ndaienclature  change......  47575 

681.35  Nomenclature  change 47575 


Moo: 


<  indicate  1988  page  numbers. 


PMe 
683.24    (a)  introductory  text  re- 
vised: (d)  (1)  and  (2)  redesig- 
nated as  (d)  (2)  and  (3):  new 
(dXl)  added. 38103 

Title  Sf^—Propo»ed  Ruht: 

13 38803.  48948 

.............. .... .........407 

17 37414. 

37640.  39255.  43921.  44460.  44463. 

44678.  44680.  44683.  44923.  46976. 

46106,  46334. 46336. 48562 

nn,  ivt7,  isoa,  tnu,  \nu.  laaot 
lavf 
18 Mn,^»n 

30 47428, 49449 

4^  1«4S,  Mm  77M 

21 38803, 47428, 48948 

......................................................  4n7,  fTSI 

23 43924, 45469 

33 37186 

91 «M 

216 49460 

226 SM 

228. 6473, 1»M 

263 44923, 47990 

301 41486 

IS«»8Mi 

380 MM 

402. 64ra 

611 42408, 44154, 44157, 48303 

1MB 

630...........................................................  38804 

638. 38804 

640 38804 

641 38804 

6«ZZZZZZZZZZZZZZZ 

644. IIMI 

645 38804 

646 38804, 42126 

649 38804 

650 37487,  38804, 39260 

.; lOdM^ISFW 

652 38804 

653 ..SS~.S..SJZZZZl.Zw9h^ 

664 38804 

666 38804,  47034 

667 41486, 43925 

658 38804, 47615 

...............  3M.  1M(4 

661 39259 

•Ml^M     MMA4     V^MAA 

..».••••••••••••••••••••••••••••.•...•....»•  9MM9f  MJ<t  raSM 

663 38804,  39269,  45668 

669 38804 

672 38804,  44164, 46216, 48303 
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Tide  SO— Proposed  Rules— Con.       Pi«e 

674 38804 

675 38804.  44157.  45215.  48303 

676 38804 

680 38804 


PMC 

10131,1404 

681 .„ 38490,  38804 

683 38804 

H711 


Note  liKlm  indicfttes  1988  page  numbers. 
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This  tabl4  lists  Hw  sections  of  the  U.S.  Cod«,  U.S.  Statu1«s  at  Large,  Public  lows, 
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title. 


U.S.  Code:  CFR 

5  nJ3.C.: 

302-305U 18  Part  388 

661— 557„« 18  Part  388 


552. 


7  Parts  2902. 

3.  3800,  3801.  4000.  4001 

28  Part  701 

38  Parti 

>^  39  Part  946 

i 6  Part  1001 

21  ^furts  340.  349. 640 
X 21  Part  640 

5  Parts  1620. 1633 


App.  4....4.^ 5  Part  1633 

App.  207j.i. 10  Part  1010 

7UJS.C.:    T 

61 11 7  Part  1 

87e U 7  Part  1 

136  et  ae<n 40  Part  31 

136w. — ^j, 40  Part  2 


150bb 7  Part  301 


941  et  se«i 7  Part  1610 


1441-1. 
14446..... 
1445b-3. 
1445e..... 


,7  Part  1421 
.7  Part  1421 
.7  Part  1421 
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47545-47686 15 

47687-47890 16 

47891-48078 17 


fJABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 


1S9 


4807»-4817< Dea  18 


48179-48390 ».. 
48391-48510... 
48511-48660.., 
48661-4879)^., 
48793-4895|v. 
48959-49128.., 
49129-49346 u 
49340-49654... 


21 
22 
23 
24 
28 
29 
30 
31 


1-106 

107-230.... 

231-398.... 

399-486.... 

487-608.... 

609-732.... 

733-772.... 

773-854.... 

855-998.... 

999-1330.. 
1331-1466 
1467-1600...... 

1601-1738..^, 
1739-1908....;, 

1  vOv~  1  vVO ..  *  .to  • 
1997-2212 ...« 
2213-2476..... 

2477-2578.... 

2579-2718.... 


19M 


Jan.  4 

6 

6 

7 

8 

11 

12 

13 

14 

16 

19 

20 

21 

22 

25 

26 

27 

28 

29 

2719-2816... Feb.  1 


2817-2994...^.. 
2995-3182...^.. 
3183-3324...^.. 
3325-3570...... 

3571-3720..... 

3721-3844..... 

3845—3996 ..... 

3997-4104..... 

4105-4372..^.. 
4373-4588..... 

4589-4826..... 

4827-4952.-,... 
4953-5148...;... 
5149-5268...... 

5269-5356..,.. 
5357-5566..,.. 


2 

3 

4 

5 

8 

9 

10 

11 

12 

16 

17 

18 

19 

22 

23 

24 


5567-5748 Feb.  25 

5749-5968 26 

5969-6114 29 

6115-6552 Mar.  1 


6553-6782 

6783-6964 

6965-7176 

7177-7324 

7325-7488 

7489-7722 

7723-7874 

7875-8140 

8141-«420 

8421-8610.... 

8611-8744.... 

8745-8858.... 

8859-9098.... 

9099-9280.... 

9281-9422.... 

9423-9594.... 

9595-9758.... 

9759-9852.... 

9853-10054.. 

10055-10240 

10241-10356 

10357-10518 


2 
S 

4 
7 
8 
9 
10 
11 
14 
15 
16 
17 
18 
21 
22 
23 
24 
25 
28 
29 
30 
31 


10519-10868 Apr.  1 

10869-11030 

11031-11238 

11239-11486 

11487-11632 

11633-11814 

11815-11990 

11991-12136 

12137-12370 

12371-12508 

12509-12670 

12671-12758 

12759-12908 

12909-13096 

13097-13234 

13235-13398 

13399-14772 

14773-15010 

15011-15192 

15193-15346.. 

15347-15542 


4 

5 

6  - 

7 

8 
11 
12 
13 
14 
16 
18 
19 
20 
21 
22 
25 
26 
27 
48/ 

i 


/ 


- 1 


AP 


988 


J  Ml 


V 


1.0 


I.I 


LA  128 


\15 


13.2 


IM 


1 4.0 


1 


2.0 


1.8 


L25  i  u   iiiii  1.6 


*o 


